Title; 


FEDERAL  REGISTER. 


Volume :   68 


Issues:  89-99 
PAGES  24605-28110 


Date: 


MAY  8  -  MAY  22,  2003 


UMI  Number:  2575.00 


Notes:    THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL  MATERIAL 
AFFECT  THE  QUALITY  OF  THE  MICRO-EDITION.   THIS 
REPRODUCTION  IS  MADE  FROM  THE  BEST  COPY  AVAILABLE. 

REEL  NO:    8   OF   11 


UMI* 


•  ♦ 


ProQuest  Information  and  Learning  Company 
300  North  Zeeb  Road 
P.O.  Box  1346 
Ann  Arbor,  Ml  48106-1346 


A 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


.  V 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFldAL  BUSINESS 
Penalt*  «or  Private  Use,  S300 


5-8-03 

Vol.  68       No.  89 


Thursday 
May  8,  2003 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


o  1=1 


VoL  68        No.  89 

<;^  Thursday 
May  8,  2003 

Pages  24605-24858 

• 

II 


Federal  Register / Vol.  68,  No.  89 /Thursday,  May  8,  2003 


m 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  \he  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal     register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  Ae  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee,  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
ani  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Regist^r  at  http:/ 
/wrww. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.opo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262:  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  Form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit    ' 
Account.  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


® 


Printed  on  recycled  paper. 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

l-«66-512-1800 

{Toil-Free) 


202-741-6005 
202-741-6005 


What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  c-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://Ustserv.access.gpo.gov  and  select: 
Online  mailing  list  archives 
FEDREGT(X:-L 
Join  or  leaiv  the  list 

Then  follow  the  instructions. 


Contents 


Agriculture  Departinent 

See  Animal  and  Plant  Health  Inspection  Service 
See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 
See  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings:  :  - 

Science  Advisory  Board,  24727-24728 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  24613 
Sapote  Fruit  Fly,  24605-24613 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Patent  extension;  regulatory  review  period 
determinations — 
Fel-O-Vax  FIV  Vaccine,  24705-24706 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  24707 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24744-24746 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  24746 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commodity  Credit  Corporation 

RULES 

Conservation  Reserve  Program: 

Acreage  enrollment  terms  and  conditions  and  program 
eligibility  requirements,  24829-24845  '- 

NOTICES 
Environmental  statements;  availability,  etc.: 

Conservation  Reserve  Program,  24847-24854 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24741-24742 

Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

PROPOSED  RULES 

National  Defense  Authorization  Act: 
Federal  departments  or  agencies  may  not  sell  from  stocks 
any  chemicals  that  could  be  used  in  manufacturing 
of  controlled  substances;  provisions,  24689-24692 


Federal  Register 

Vol.  68,  W.  89 

Thursday,  May  8,  2003 


NOTICES 

Applications,  hearings,  determinations,  etc.:  * 

Clair,  Michael  J.,  D.D.S.,  24757-24758 
Cleggett-Lucas,  Jacqueline,  M.D.,  et  al.,  24758-24759 
Gosviritz,  Francis  A.,  M.D.,  24759-24760 
Jackson,  Michael  D.,  M.D.,  24760-24761 
Nave,  Kenneth  S.,  M.D.,  24761 
Walker-Graham,  Fereida,'\l.D.,  24761-24762 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  polliitants,  hazardous;  national  emission  standard^: 
chemical  recovery  combustion  sources  at  kraft,  soda, 
sulfate,  and  stand-alone  semichemical  pulp  mills 
Correction,  24653  \ 

PROPOSED  RULES  \ 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Monitoring  requirements,  24692-24700 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24734-24737 
Air  programs: 
Stratospheric  ozone  protection — 
Methyl  bromide;  process  for  exempting  critical  uses, 
24737-24740 
Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
American  Samoa,  24726 
North  Carolina,  24726-24727 
Meetings: 

FIFRA  Scientific  Advisor\'  Panel,  24740 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Nelson  Galvanizing  Site,  NY,  24740-24741 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  qf  United  States 

Farm  Service  Agency 

NOTICES 

Environmental  statements:  availability,  etc.: 
Conser\'atioii  Reserve  Program.  24847-24854 

Federal  Aviation  Administration 

RULES  ^ 

Airworthiness  directives: 

General  Electric  Co.,  24614-24615 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Hazardous  materials  training  requirements;  air  carriers 
and  commercial  operators,  24809-24827 
NOTICES 
Exemption  petitions;  summary  and  disposition,  24786- 

24787 
Meetings: 

RTCA,  hic,  24787 


IV 


Federal  Register / Vol.  68,  No.  89 /Thursday,  May  8,  2003 / Contents 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  24741 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Undue  discrimination;  remedying  through  open  access 
transmission  service  and  standard  electricity  market 
design, 24679-24689 
NOTICES 
Environmental  statements;  availability,  etc.: 

Hackberry  LNG  Terminal,  L.L.C.;  technical  conference 
attendees,  24733' 
Hydroelectric  apphcations,  24733-24734 
Applications,  hearings,  determinations,  etc.: 

AES  Ocean  Express,  L.L.C.,  24728 

ANR  Pipeline  Co.,  24728 

Canyon  Creek  Compression  Co.,  24728 

Columbia  Gulf  Transmission  Co.,  24728-24729 

Destin  Pipeline  Company,  L.L.C.,  24729-24730 

Distrigas  of  Massachusetts  LLC,  24730 

Great  Lakes  Gas  Transmission  Limited  Partnership,  24730 

GridAmerica  Co.,  24730 

Islander  East  Pipeline  Company,  L.L.C.,  24730-24731 

National  Fuel  Gas  Supply  Corp.,  24731 

Natural  Gas  Pipeline  Company  of  America,  24731-24732 

PG&E  Gas  Transmission,  Northwest  Corp.,  24732 

Questar  Pipeline  Co.,  24732 

Texas  Eastern  Transmission,  LP,  24732-24733 

Williston  Basin  Interstate  Pipeline  Co.,  24733 

Federal  Highway  Administration 

RULES 

Indian  reservation  roads  bridge  program,  24642-24644 
Railroad-highway  projects,  24639-24641 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions;  etc. 

Burhngton  Northern  &  Sante  Fe  Railway  Co.,  24787- 
24788 
Meetings: 
Passenger  equipment  safety  appliances;  technical 
conference,  24788-24789 
Traffic  control  systems;  discontinuance  or  modification: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  24789- 
24790 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24741-24742 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  24742 

Formations,  acquisitions,  and  mergers,  24742-24743 
Meetings;  Sunshine  Act,  24743 
Organization,  functions,  and  authority  delegations; 

Amendments,  24743 

Federal  Trade  Commission 

PROPOSED  RULES 

Alternative  fuels  and  alternative  fueled  vehicles;  labeling 
requirements,  24669-24679 

^  Financial  Management  Service 

See  Fiscal  Service 


Fiscal  Service 

RULES 

Book-entry  Treasury  savings  bonds: 
New  Treasury  Direct  system;  Series  EE,  24793-24807  ■ 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Marine  mammals: 

Incidental  take  during  specified  activities 

Florida  manatees;  watercraft  and  watercraft  access 
facihties,  24700-24704 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24751-24753 
Endangered  and  threatened  species: 
Conservation  banks,  24753 

Forest  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24706—24707 

Government  Ethics  Office 

NOTICES 
Privacy  Act: 
Systems  of  records,  24744 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Indian  Health  Service 

See  Substance  Abuse  arid  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  24744 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24751 

Indian  Affairs  'Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Forest  State  Potawatomi  Community,  WI,  24754 

Indian  Health  Service 

NOTICES 

Grants  and  cpoperative  agreements;  availability,  etc.: 
American  Indians/ Alaska  Natives;  Nursing  Recruitment 
Program,  24746-24749 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Resource  Advisory  Councils — 
California  Desert  District,  24751 

Internal  Revenue  Service 

RULES 

Procediue  and  administration: 
Electronic  tax  administration  facilitation;  correction, 
24644 


Federal  Register /  Vol.  68,  No.  89 /Thursday,  May  8,  2003  / Contents 


V 


NOTICES 

Agency  information  collection  activities;  propoals, 
submissions,  and  approvals,  24791 

International  Trade  Administration 

NOTICES 
Antidumping: 
Durum  wheat  and  hard  red  spring  wheat  from  -  - 
Canada,  24707-24716 
Countervailing  duties: 
Cut-to-length  carbon  quality  steel  plate  from  -  - 

Korea,  24716-24717 
Softwood  lumber  products  from — 
Canada,  24717-24725 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Plastic  grocery  and  retail  bags,  24755-24756 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Justice  Programs  Office 

NOTICES 

Pollution  control;  consent  judgments: 

Levine,  Syd  H.,  et  al.,  24756 

Metal  Management  Midwest,  Inc.,  24756 

Morgantown  Engineering  &  Construction,  Inc.,  24756- 
24757 

Wyeth,  et  al.,  24757 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24762-24764 

Land  Management  Bureau 

NOTICES 

Disclaimer  of  interest  applications: 
Alaska,  24754 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Child  restraint  anchorage  systems,  24664-24667 

National  Institute  for  Literacy 

NOTICES 

Meetings: 
National  Institute  for  Literacy  Advisory  Board,  24764 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone-  - 
Gulf  of  Alaska  groundfish,  24668 
Steller  sea  lion  protection;  correcting  amendments, 

24615-24637 
Yellowfin  sole,  24667-24668 
NOTICES 

Environmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
American  Samoa,  24726 
North  Carolina,  24726-24727 
Permits: 
Marine  mammals,  24727 


Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24764-24765 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademaric  Office     - 

fJOTICES      - 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24727 

Personnel  Management  Office 

RULES 

Excepted  service: 
Temporary  organizations,  24605 

Public  Debt  Bureau  *^ 

See  Fiscal  Service 

Reclamation  Bureau 

NOTICES 

Central  Valley  Project  Improvement  Act: 
Water  management  plans;  evaluation  criteria,  24754- 
24755 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
DOT  specifioation  cylinders;  maintenance, 

requalification,  repair,  and  use  requirements, 
24653-24664 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities:  proposals, 
submissions,  and  approvals,  24765 

Meetings;  Sunshine  Act,  24775-24776 

Self-regulator}'  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  24776-24778 
Chicago  Board  Options  Exchange,  Inc.,  24778 
National  Securities  Clearing  Corp.,  24778-24779 
Pacific  Exchaage,  Inc.,  24779-24780 
Philadelphia  Stock  Exchange,  Inc.,  24780-24782 

Applications,  hearings,  determinations,  etc.: 
MAI  Systems  Corp.,  24765-24766 
Manufacturers  Investment  Trust,  et  al..  24766-24775 

Selective  Service  System 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24782 

State  Department 

RULES 

Visas;  immigrant  documentation: 

Victims  of  terrorism,  24638-24639 
NOTICES 
Commercial  export  license;  notifications  to  Congress, 

24782-24784 
Shrimp  trawl  fishing;  sea  turtle  protection  guidehnes; 
certifications,  24784-24785 


VI 


Federal  Register  /  Vol.  68,  No.  89  /  Thursday,  May  8,  2003  /  Contents 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24749-24750 
Grants  and  cooperative  agreements;  availability,  etc.: 
Targeted  Capacity  Expansion  Program,  24750-24751 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  24644-24647 
.    Wyoming,  24647-24653 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Metro  Regional  Transit  Authority,  24790 

Trade  Representative,  Office  of  United  States 

NOTICES 

Trade  Act  of  1974: 

Countries  that  deny  adequate  protection,  or  market  access 
for  intellectual  property  rights;  identification,  24785 
Trade  Policy  Staff  Committee: 
U.S.-Australia  Free  Trade  Agreement;  environmental 
review.  24785-24786 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Statistics  Bureau 

Transportation  Statistics  Bureau 

NOTICES 

Meetings: 
Transportation  Statistics  Advisory  Council,  24790 


Treasury  Department 

See  Comptroller  of  the  Currency 
See  Fiscal  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24790-24791 


Separate  Parts  In  This  Issue 

Part  11 

Treasury  Department,  Fiscal  Service,  24793-24807 

Part  III 

Transportation  Department,  Federal  Aviation 
Administration,  24809-24827 

Part  IV 

Agi-iculture  Department,  Commodity  Credit  Corporation, 
24829-24845 

Part  V 

Agriculture  Department,  Commodity  Credit  Corporation; 
Agriculture  Department,  Farm  Service  Agency,  24847- 
24854  , 

Part  VI 

Executive  Office  of  the  President,  Presidential  Documents, 
24855-24858 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register  /  Vol.  68,  No.  89  /  Thursday,  May  8,  2003  /  Contents 


Vli 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A. cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue.  • 


3  CFR    • 

Executive  Orders:' 
12865  (Revoked  by 

13298) .' : .24857 

13069  ^Revoked  by 

13298) 24857 

130d8  (Revoked  by 

13298) 24857 

,13298. 24857 

5  CFR 

213 ..,..- .24605. 

7 CFR  '     , 

301  (2  documents), ...... ..24605, 

24613 
1410 ............24830 

14  CFR 

39 24614 

Proposed  Rules: 

119 ". 24810 

121 24810 

133 24810 

■  145 24810 

15  CFR 

902 

16  CFR 
Proposed  Rules: 

309 


.24615 


.24669 


18  CFR 
Proposed  Rules: 

35 


.24679 


21  CFR 
Proposed  Rules: 

13110 24689 

22  bFR 

42.. 24638 

23  CFR 

140 24639 

646 24639 

661 : 24642 

26  CFR 

1 24644 

301 24644 

602 24644 

30  CFR 

917 24644 

950|. 24647 

31  CFR 

315 24794 

351 24794 

353 24794 

359; 24794 

360 ....24794 

363 , 24794 

40  CFR 

63 24653 


Proposed  Rules: 

60 


.24692 


49  CFR 

107 

171 


t- 


24653 

24653 

173i.l 24653 

177 24653 

180 24653 

571 24664 

50  CFR 

679  (3  documents) 24615, 

^  24667,  24668 
Proposed  Rules: 
18 24700 


0 


24605 


Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  89 
Thursday,  May  8,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPART213 
RIN  3206-AJ70 

Excepted  Service — ^Temporary 
Organizations 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an 
interim  regulation  to  amend  the 
excepted  service  Schedule  A  authority 
for  temporary  organizations.  This 
regulation  will  revise  the  definition  of 
the  term  "temporary  organization"  to 
comply  with  recently-enacted 
legidation.  It  will  also  establish  criteria 
with  which  temporary  organizations 
must  comply  if  they  wish  to  extend  an 
employee's  appointment. 
DATES:  Effective  Date:  Effective  Date: 
May  8,  2003. 

Applicability  Date:  A  temporary 
organization  that  does  not  meet  the  new 
criteria  must  move  its  incumbents  from 
the  authority  by  August  6,  2003. 

Comments  Date:  Comments  must  be 
received  on  or  before  July  7,  2003. 
ADDRESSES:  Send  or  deliver  written 
comments^  to  ^len  E.  Tunstall,  Deputy 
Associate  Director  for  Talent  and 
Capacity  Policy,  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
6551,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vay  by  telephone  on  202-606- 
0960,  by  FAX  on  202-606-2329,  or  by 
TDD  on  202-418-3134. 
SUPPLEMENTARY  INFORMATION:  The  Floyd 
D.  Spence  National  Defense 
Authorization  Act  for  fiscal  year  2001 
(Pub.  L.  106-398,  October  30,  2000) 
added  a  new  subchapter  FV  to  chapter 


31  of  title  5,  United  States  Code.  The 

1  ew  subchapter: 

— Defined  the  term  "temporary 

organization;" 
— Provided  that  the  head  of  a  temporary 

organization  may  make  excepted 

service  appointments  to  fill  positions 

in  these  organizations  of  up  to  3  years; 
— Provided  for  appointment  extensions 

for  no  more  than  2  years;  and 
— Gave  return  rights  to  those  who 

transfer  or  convert  (with  agency  head 

approval)  to  these  appointments  from 

career  or  career-conditional 

appointments  if  certain  conditions  are 

met. 

Because  of  these  statutory  changes, 
we  are  amending  the.current  excepted 
service  Schedule  A  appointing  authority 
at  5  CFR  213.3199  for  temporary 
organizations.  If  a  temporary 
organization  has  employees  currently 
appointed  under  this  authority  and  the 
temporary  organization  meets  the 
criteria  of  the  revised  authority  at  5  CFR 
213.3199,  then  the  appointments  are 
valid  and  no  changes  to  the 
appointments  are  needed.  If  a  temporary 
organization  does  not  meet  the  criteria 
of  the  revised  authority,  it  must  move 
any  incumbents  from  the  authority 
within  90  days  of  the  date  of  this 
interim  regulation.  The  incumbents  are 
moved  to  either  another 
govemmentwide  excepted  service 
authority  or  an  agency-specific  excepted 
service  authority  that  has  already  been 
granted.  If  the  temporary  organization 
does  not  have  another  authority 
available  to  use,  it  may  request  from 
OPM  an  agency-specific  excepted 
service  authority. 

We  are  issuing  this  regulation  as  an 
interim  rule  because  the  law  defining 
temporary  organizations  is  already  in 
effect.  Delaying  the  effective  date  of  the 
regulation  would  not  change  the  fact 
that  the  law  is  in  place  and  must  be 
applied. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 


List  of  Subfects  in  5  CFR  Part  213 

Government  employees,  Reporting 
and  recordkeeping  requirements. 

Office  of  Personnel  Management. 
Kay  Coles  lames, 

Director. 

■  Accordingly,  OPM  amends  5  CFR  part 
213  as  follows: 

PART  213— EXCEPTED  SERVICE 

■  1.  The  authority  citation  for  part  213  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  3161;  5  U.S.C.  3301 
and  3302,  E.O.  10577,  3  CFR  1954-1958 
Comp.,  p.  218;  sec.  213.101  also  issued  under 
5  U.S.C.  2103;  sec.  213.3102  also  issued 
under  5  U.S.C.  3301,  3302,  3307,  8337(h)  and 
8456;  E.O.  12364,  47  PR  22931,  3  CFR  1982 
Comp.,  p.  185:  38  U.S.C.  4301  et  seq.;  Pub. 
L.  105-339, .112  Stat.  3182-83;  and  E.O. 
13162. 

■  2.  In  subpart  C  §  213.3199  is  revised  to 
read  as  follows: 

§213.3199    Temporary  organizations. 

Positions  on  the  staffs  of  temporary 
organizations,  as  defined  in  5  U.S.C.     ^ 
3161(a).  Appointments  may  not  exceed 
3  years,  but  temporary  organizations 
may  extend  the  appointments  for  2 
additional  years  if  the  conditions  for 
extension  are  related  to  the  completion 
of  the  study  or  project. 

[FR  Doc.  03-11398  Filed  5-7-03:  8:45  am) 

BILUNG  CODE  6325-38-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301  <= 

[Docket  No.  03-032-1] 

Sapote  Fruit  Fly 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 

comments. 

i 

SUMMARY:  We  are  quarantining  part  o£ 
Hidalgo  County,  TX,  because  of  the 
sapote  tmit  fly  and  restricting  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the  sapote 
fruit  fly  to  noninfested  areas  of  the 
United  States. 
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DATES:  This  interim  rule  was  effective 
May  2,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
July  7,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-032-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-032-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-032-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS.  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  "Domestic 
Quarantine  Notices"  in  7  CFR  part  301 
by  adding  a  new  subpart,  "Sapote  Fruit 
Fly"  (§§  301.99  through  301.99-10, 
referred  to  below  as  the  regulations). 
The  regulations  quarantine  part  of 
Hidalgo  County.  TX,  because  of  the 
sapote  fruit  fly  and  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

The  sapote  fruit  fly  (Anastrepha 
serpentina)  is  a  destructive  pest  of  fruits 
and  vegetables,  including  apples, 
avocados,  grapefruit,  mangoes,  peaches, 
pears,  and  tangerines.  This  pest  can 
cause  serious  economic  losses  by 
lowering  the  yield  and  quality  of  these 
fruits  and  vegetables  and,  in  some  cases, 
by  damaging  seedlings  and  young 


plants.  Heavy  infestations  can  result  in 
the  complete  loss  of  these  crops. 

Recent  trapping  surveys  in  the  lower 
Rio  Grande  valley  in  Texas  have 
established  that  part  of  Hidalgo  County, 
TX,  is  infested  with  sapote  fruit  fly. 
Officials  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  State 
and  county  agencies  in  Texas  have 
begim  em  intensive  survey  and 
eradication  program  in  the  infested  area. 
Texas  has  restricted  the  intrastate 
movement  of  certain  articles  from  the 
infested  area  to  prevent  the  spread  of 
the  sapote  fruit  fly  within  Texas. 
However,  Federal  regulations  are 
necessary  to  restrict  the  interstate 
movement  of  certain  articles  from  the 
infested  area  to  prevent  the  spread  of 
the  sapote  fruit  fly  to  noninfested  areas 
of  the  United  States.  This  interim  rule 
establishes  those  Federal  regulations, 
which  are  described  below. 

Section  301.99 — Restrictions  on 
Interstate  Movement  of  Regulated 
Articles 

Section  301.99  prohibits  the  interstate 
movement  of  regulated  article  trom 
quarantined  areas  except  in  accordance 
with  the  regulations. 

Section  301 .99-1— Definitions 

Section  301.99-1  contains  definitions 
of  the  following  terms:  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  certificate,  compliance 
agreement,  core  area,  day  degrees, 
departmental  permit,  dripline, 
infestation,  inspector,  interstate,  limited 
permit,  moved  (move,  movement), 
person,  Plant  Protection  and 
Quarantine,  quarantined  area,  regulated 
article,  sapote  fruit  fly,  and  State. 

Section  301 .99-2— Regulated  Articles 

Certain  articles  present  a  significant 
risk  of  spreading  the  sapote  fruit  fly  if 
they  are  moved  from  quarantined  areas 
without  restrictions.  We  call  these 
articles  regulated  articles.  Paragraphs  (a) 
through  (e)  of  §  301.99-2  list  the 
following  as  regulated  articles: 

•  The  sapote  fruit  fly; 

•  Fruits  and  vegetables  that  are  not 
canned  or  dried  or  that  are  not  frozen 
below  -17.8°C(0°F); 

•  Soil  within  the.  dripline  of  plants 
that  are  producing  or  have  produced 
those  fruits  or  vegetables;  and 

•  Any  other  product,  article,  or  means 
of  conveyance  that  an  inspector 
determines  to  present  a  risk  of  spreading 
the  sapote  fruit  fly  after  the  inspector 
provides  written  notification  to.the 
person  in  possession. of  the  product, 
article,  or  means  of  conveyance  that  it 

is  subject  to  the  restrictions  in  the 
regulations. 


The  last  item  listed  above,  which 
provides  for  the  designation  of  "any 
other  product,  article,  or  means  of 
conveyance"  as  a  regulated  article,  is 
intended  to  address  the  risks  presented 
by,  for  example,  a  truck  with  sapote 
fruit  fly  pupae  in  the  cracks  of  its 
floorboards,  thus  enabling  an  inspector 
to  designate  that  truck  as  a  regulated 
article  in  order  to  ensure  that  any 
necessary  risk-mitigating  measures  are 
carried  out. 

Section  301.99-3 — Quarantined  Areas 

Paragraph  (a)  of  §  301.99-3  provides 
the  criteria  for  the  inclusion  of  States,  or 
portions  of  States,  in  the  list  of 
quarantined  areas.  Under  these  criteria, 
any  State  or  portion  of  a  State  in  which 
the  sapote  fruit  fly  is  found  by  an 
inspector,  or  in  which  the  Administrator 
has  reason  to  believe  that  the  sapote 
fruit  fly  is  present,  will  be  listed  as  a 
quarantined  area.  These  criteria  also 
provide  that  an  area  will  be  designated 
as  a  quarantined  area  when  the 
Administrator  considers  it  necessary 
due  to  the  area's  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  sapote  fruit  fly 
has  been  found. 

Paragraph  (a)  of  §  301.99-3  also 
provides  that  we  will  designate  less 
than  an  entire  State  as  a  quarantined 
area  only  if  we  determine  that  the  State 
has  adopted  and  is  enforcing  restrictions 
on  the  intrastate  movement  of  regulated 
articles  that  are  equivalent  to  those 
imposed  on  the  interstate  movement  of 
regulated  articles  and  that  the 
designation  of  less  than  an  entire  State 
as  a  quarantined  area  will  prevent  the 
interstate  spread  of  the  sapote  fruit  fly. 
These  determinations  would  indicate 
that  infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  State  as 
a  quarantined  area. 

The  boundary  lines  that  delimit  the 
portion  of  a  State  that  is  designated  as 
a  quarantined  area  are  set  up 
approximately  4.5  miles  from  the 
locations  where  sapote  fruit  fly  has  been 
detected.  The  4.5  mile  radius  distance 
for  regulated  areas  from  the  trapping 
sites  for  sapote  fruit  fly  is  based  upon 
several  factors,  including:  Previous 
experience  with  fruit  fly  eradication 
programs,  estimated  efficacy  of  trapping 
grids,  available  data  on  natural 
dispersal,  and  recommendations  from 
fruit  fly  experts  familiar  with  the 
biology  and  behavior  of  the  sapote  fruit 
fly.  The  boundary  lines  may  vary  due  to 
factors  such  as  the  location  of  sapote 
fruit  fly  host  material,  the  location  of         -^ 
transportation  centers  such  as  bus 
stations  and  airports,  the  pattern  of 
persons  moving  in  that  State,  the 


number  and  patterns  of  distribution  of 
the  sapote  fruit  fly,  and  the  use  of 
clearly  identifiable  lines  for  the 
boundaries. 

We  have  determined  that  it  is  not 
necessary  to  designate  the  entire  State  of 
Texas  as  a  quarantined  area.  The  sapote 
fruit  fly  has  not  been  found  in  any  area 
of  the  State  other  than  a  portion  of 
Hidalgo  County,  and  Texas  has  adopted 
and  is  enforcing  restrictions  on  the 
intrastate  movement  of  regulated 
articles  from  that  area  that  are 
equivalent  to  those  we  are  imposing  on 
the  interstate  movement  of  regulated 
articles.  Therefore,  in  accordance  with 
the  criteria  described  in  the  previous 
paragraph,  we  have  designated  part  of 
the  lower  Rio  Grande  valley  in  Hidalgo 
County,  TX,  as  a  quarantined  area.  The 
boundaries  of  the  quarantined  area  are 
described  in  §  301.99-3(c)  in  the  rule 
portion  of  this  document. 

Paragraph  (b)  of  §  301.99-3  provides 
that  we  may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  when  we  determine 
that  the  nonquarantined  area  meets  the 
criteria  for  designation  as  a  quarantined 
area  described  in  §  301.99-3(a).  In  such 
cases,  we  will  give  the  owner  or  person 
in  possession  of  the  area  a  copy  of  the 
regulations  along  with  written  notice  of 
the  area's  temporary  designation  as  a 
quarantined  area,  after  which  time  the 
interstate  movement  of  any  regulated 
article  from  the  area  will  be  subject  to 
the  regulations.  This  provision  is 
necessary  to  prevent  the  spread  of  the 
sapote  fruit  fly-diu-ing  the  tim^  between 
the  detection  of  the  pest  and  the  time  a 
document  quarantining  the  area  can  be 
made  effective  and  published  in  the 
Federal  Register.  In  the  event  that  an 
areas  designation  as  a  temporary 
quarantined  area  is  terminated,  we  will 
provide  written  notice  of  that 
termination  to  the  owner  or  person  in 
possession  of  the  area  as  soon  as 
practicable. 

Section  301.99-4 — Conditions 
Governing  the  Interstate  Movement  of 
Regulated  Articles  From  Quarantined 
Areas 

This  section  requires  most  regulated 
articles  moving  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  a  limited  permit.  The 
U.S.  Department  of  Agriculture  (USDA 
or  the  Department)  may  move  regulated 
articles  interstate  without  a  certificate  or 
limited  permit  if  the  articles  are  moved 
for  experimental  or  scientific  purposes. 
However,  the  articles  must  be  moved  in 
accordance  with  a  departmental  permit 
iss^ied  by  the  Administrator,  under 
conditions  specified  on  the  permit  to 


prevent  the  spread  of  the  sapote  fruit 

fly- 

Except  for  articles  moved  by  APHIS  or 
the  Department,  only  regulated  articles 
that  are  moved  into  the  quarantined  area 
from  outside  the  quarantined  area  and 
that  are  accompanied  by  a  waybill  that 
indicates  the  point  of  origin  may  be 
moved  interstate  from  the  quarantined 
area  without  a  certificate  or  limited 
permit.  Additionally,  the  articles  must 
be  moved  in  an  enclosed  vehicle  or  be 
completely  enclosed  so  as  to  prevent 
access  by  sapote  ftoiit  flies.  The 
regulated  articles  must  also  be  moved 
through  the  quarantined  area  without 
stopping  (except  for  refueling  and  for 
traffic  conditions  such  as  traffic  lights 
and  stop  signs),  and  the  regulated 
articles  must  not  be  unpacked  or 
unloaded  in  the  quarantined  area. 

Section  301.99^5 — Issuance  and 
Cancellation  of  Certificates  and  Limited 
Permits 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
articles  when  an  inspector  finds  that, 
because  of  certain  conditions  (e.g.,  the 
article  is  free  of  sapote  fruit  fly),  there 
is  no  pest  risk  before  movement. 
Regulated  articles  accompanied  by  a 
certificate  may  be  moved  interstate 
without  further  restrictions.  Limited 
permits  are  issued  for  regulated  articles 
when  an  inspector  finds  that,  because  of 
a  possible  pest  risk,  the  articles  may  be 
safely  moved  interstate  only  subject  to 
further  restrictions,  such  as  movement 
to  limited  areas  and  movement  for 
limited  purposes.  Section  301.99-5 
explains  the  conditions  for  issuing  a 
certificate  or  limited  permit. 

Specifically,  §  301.99-5(a)  provides 
that  a  certificate  will  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  if  the  inspector 
determines  that  the  article:  (1)  Is  free  of 
the  sapote  fruit  fly.  has  been  treated  in 
the  presence  of  an  inspector  in 
accordance  with  §  301.99-10,  or  comes 
from  a  premises  of  origin  that  is  free  of 
the  sapote  fruit  fly;  (2)  will  be  moved  in 
compliance  with  any  additional 
emergency  conditions  deemed 
necessary  to  prevent  the  spread  of  the 
sapote  fruit  fly  under  section  414  of  the 
Plant  Protection  Act  (7  U.S.C.  7714); 
and  (3)  is  eligible  for  unrestricted 
movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  that  article. 

We  have  included  a  footnote  (number 
4)  that  provides  an  address  for  securing 
the  addresses  and  telephone  numbers  of 
the  local  Plant  Protection  and 


Quarantine  (PPQ)  offices  at  which 
services  of  inspectors  may  be  requested. 
We  have  also  included  a  footnote 
(number  5)  that  explains  that  the 
Secretary  of  Agriculture  may,  under  the 
Plant  Protection  Act,  take  emergency 
actions  to  seize,  quarantine,  treat, 
destroy,  or  apply  otlier  remedial 
measures  to  articles  that  are,  or  that  he 
or  she  has  reason  to  believe  are,  infested 
or  infected  by  or  contain  plant  pests. 

Paragraph  (b)  of  §  301.99-5  provides 
for  the  issuance  of  a  limited  permit  by 
an  inspector  for  interstate  movement  of 
a  regulated  article  if  the  inspector 
determines  that  the  article  is  to  be 
moved  to  a  specified  destination  for 
specified  handling,  utilization,  or 
processing,  and  that  the  movement  will 
not  result  in  the  spread  of  the  sapote 
fruit  fly.  A  limited  permit  will  only  be 
issued  if  the  regulated  article  will  be 
moved  in  compliance  with  any 
additional  emergency  conditions 
imposed  by  the  Administrator  under 
section  414  of  the  Plant  Protection  Act 
(7  U.S.C.  7714)  to  prevent  the  spread  of 
the  sapote  fruit  fly,  and  if  the  regulated 
article  is  eligible  for  interstate 
movement  under  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

Paragraph  (c)  of  §301.99-5  allows  any 
person  who  has  entered  into  and  is 
operating  under  a  compliance 
agreement  to  issue  a  certificate  or 
limited  permit  for  the  interstate 
movement  of  a  regulated  article  after  an 
inspector  has  determined  that  the  article 
is  eligible  for  a  certificate  or  limited 
permit  under  §  301.99-5(a)  or  (b). 

Also,  §  301.99-5(d)  contains 
provisions  for  the  withdrawal  of  a 
certificate  or  limited  permit  by  an 
inspector  if  the  inspector  determines 
that  the  holder  of  the  certificate  or 
limited  permit  has  not  complied  with 
conditions  for  the  use  of  the  document. 
This  section  also  contains  provisions  for 
notifying  the  holder  of  the  reasons  for 
the  withdrawal  and  for  holding  a 
hearing  if  there  is  any  conflict 
concerning  any  material  fact  in  the 
event  that  the  person  wishes  to  appeal 
the  cancellation. 

Section  301.99-6 — Compliance 
Agreements  and  Cancellation 

Section  301.99-6  provides  for  the  use 
of  and  cancellation  of  compliance 
agreements.  Compliance  agreements  are 
provided  for  the  convenience  of  persons 
who  are  involved  in  the  growing, 
handling,  or  moving  of  regulated  articles 
from  quarantined  areas.  A  person  may 
enter  into  a  compliance  agreement  when 
an  inspector  has  determined  that  the 
person  requesting  the  compliance 
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agreement  has  been  made  aware  of  the 
requirements  of  the  regulations  and  the 
person  has  agreed  to  comply  with  the 
requirements  of  the  regulations  and  the 
provisions  of  the  compliance  agreement. 
This  section  contains  a  footnote 
(number  7)  that  explains  where 
compliance  agreement  forms  may  be 
obtained. 

Section  301.99-6  also  provides  that 
an  inspector  may  cancel  the  compliance 
agreement  upon  finding  that  a  person 
who  has  entered  into  the  agreement  has 
failed  to  comply  with  any  of  the 
provisions  of  the  regulations.  The 
inspector  will  notify  the  holder  of  the 
compliance  agreement  of  the  reasons  for 
cancellation  and  offer  an  opportunity 
for  a  hearing  to  resolve  any  conflicts  of 
material  fact  in  the  event  diat  the  person 
wishes  to  appeal  the  cancellation. 

Section  301.99-7 — Assembly  and 
Inspection  of  Regulated  Articles 

Section  301.99-7  provides  that  any 
person  (other  than  a  person  authorized 
to  issue  certificates  or  limited  permits 
under  §  301.99-5(c))  who  desires  a 
certificate  or  limited  permit  to  move 
regulated  articles  must  request,  at  least 
48  hours  before  the  desired  interstate 
movement,  that  an  inspector  issue  a 
certificate  or  limited  permit.  The 
regulated  articles  must  be  assembled  in 
a  place  and  manner  directed  by  the 
inspector. 

Section  301.99-8— Attachment  and 
Disposition  of  Certificates  and  Limited 
Permits 

Section  301.99-8  requires  the 
certificate  or  limited  permit  issued  for 
movement  of  the  regulated  article  to  be 
attached,  during  the  interstate 
movement,  to  the  regulated  article,  or  to 
a  container  carrying  the  regulated 
article,  qr  to  the  consignee's  copy  of  the 
accompanying  waybill.  Further,  the 
section  requires  that  the  carrier  or  the 
carrier's  representative  must  furnish  the 
certificate  or  limited  permit  to  the 
consignee  listed  on  the  certificate  or 
limited  permit  upon  arrival  at  the 
location  provided  on  the  certificate  or 
limited  permit. 

Section  301.99-9 — Costs  and  Charges 

Section  301.99-9  explains  the  APHIS 
policy  that  the  services  of  an  inspector 
that  are  needed  to  comply  with  the 
regulations  are  provided  without  cost 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays,  to 
persons  requiring  those  services,  but 
that  we  will  not  be  responsible  for  any 
other  costs  or  charges  (such  as  overtime 
costs  for  inspections  conducted  at  times 
other  than  between  8  a.m.  to  4:30  p.m., 


Monday  through  Friday,  except 
holidays). 

Section  301 .99-10— Treatments 

Section  301.99-10  lists  treatments 
that  qualify  soil  and  regulated  articles 
for  interstate  movement  with  a 
certificate  as  provided  in  §  301.99-5. 

The  introductory  text  of  this  section 
provides  that  any  person  moving  firiits 
and  vegetables  originating  inside  the 
quarantined  area  outside  of  the 
quarantined  area  may  treat  those  fruits 
and  vegetables  with  an  applicable 
treatment  listed  in  the  PPQ  Treatment 
Manual,  which  is  incorporated  by 
reference  at  7  CFR  300.1,  "Plant 
Protection  and  Quarantine  Treatment 
Manual." 

Paragraph  (a)  provides  that  soil  within 
the  dripline  of  plants  that  are  producing 
or  have  produced  the  fruits  and 
vegetables  listed  in  §  301.9&-2(a)  of  the 
subpart  may  be  treated  with  diazinon  at 
the  rate  of  5  pounds  active  ingredient 
per  acre  with  sufficient  water  to  wet  the 
soil  to  a  depth  of  at  least  Vz  inch. 
Research  by  the  Department's 
Agricultural  Research  Service  has 
determined  that  this  diazinon  treatment 
would  destroy  the  sapote  fruit  fiy  in 
soil. 

Paragraph  (b)  provides  that  citrus 
fruits  originating  inside  the  quarantined 
area  that  are  to  be  moved  outside  the 
quarantined  area  may  be  treated  with 
methyl  bromide  fumigation  in  APHIS- 
approved  chambers  as  an  alternative  to 
the  treatments  prescribed  in  the  PPQ 
Treatment  Manual.  Exposure  period  for 
this  treatment  is  2  hours.  Fruit  pulp 
temperature  must  be  between  21.1  °C 
and  29.4  °C  (70  °F  and  85  °F).  This 
temperature  requirement  refers  to  fruit 
pulp  only  and  not  to  air  temperature 
within  the  chamber.  Fruit  taken  from  a 
cooling  room  may  have  to  be  pre- 
warmed  before  fumigation  is  attempted. 
To  determine  fruit  pulp  temperature, 
stab  seve*l  fruit  to  the  center  with  a 
suitable  thermometer  that  reads  at  least 
in  whole  degrees  (F  or  C).  The  lowest 
temperature  should  be  used,  not  the 
average.  The  methyl  bromide  dosage  is 
set  at  a  rate  of  2.5  pounds  of  100  percent 
pure,  type  "Q"  (for  quarantine  use  only) 
methyl  bromide  per  1 ,000  cubic  feet  of 
chamber  space.  After  the  treatment 
cycle  is  complete,  regulated  articles  will 
be  eligible  for  interstate  movement  with 
a  certificate  as  provided  in  §  301.99-5 
unless,  prior  to  treatment,  representative 
sampling  revealed  a  level  of  infestation 
greater  than  0.5  percent  for  the  lot. 

Paragraph  (d)  provides  that  premises 
that  are  located  within  the  regulated 
area  but  outside  the  infested  core  area, 
and  that  produce  regulated  articles,  may 
receive  regular  treatments  with 


malathion  or  spinosad  bait  spray  as  an 
alternative  to  treating  fruits  and 
vegetables  with  methyl  bromide 
fumigation  as  described  above  or  with 
treatments  prescribed  in  the  PPQ 
Treatment  Manual.  These  treatments 
must  take  place  at  6-to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest)  to  allow  for  completion  of  egg 
and  larvae  development  of  the  sapote 
fruit  fly.  Determination  of  the  time 
period  must  be  based  on  the  day  degrees 
model  for  sapote  fruit  fly.  Since  the 
length  of  fruit  fly  life  cycles  vary 
according  to  the  temperatiu-e  of  their 
environment,  the  day  degrees  model  is 
used  to  project  the  duration  of  the  life 
cycle  of  the  fruit  fly.  Once  treatment  has 
begun,  it  must  continue  through  the 
harvest  period.  The  malathion  bait  spray 
treatment  must  be  applied  by  aircraft  or 
ground  equipment  at  a  rate  of  2.4  oz  of 
technical  grade  malathion  and  9.6  oz  of 
protein  hydrolysate  per  acre.  Spinosad 
bait  spray  must  be  applied  by  aircraft  or 
ground  equipment  at  a  rate  of  0.01  oz  of 
a  USDA-approved  spinosad  formulation 
and  48  oz  of  protein  hydrolysate  per 
acre.  For  ground  applications  of 
spinosad,  the  mixture  may  be  diluted 
with  water  to  improve  coverage.  After 
the  treatment  cycle  is  complete, 
regulated  articles  produced  on  the 
premises  will  be  eligible  for  interstate 
movement  with  a  certificate  as  provided 
in  §301.99-5. 

Emergency  Action 

This  rulemaking  is  necassarwon  an 
emergency  basis  to  prevent  the  sapote 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  luider 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  imder  Executive 
Order  12866. 
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[This  emergency  situation  makes 
tiiiely  tompliance  with  section  604  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601  et  seq.]  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.&25  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule;  (2)  has  no  retroactive 
effect;  and  (3)  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Sapote  Fruit  Fly 
Cooperative  Eradication  Program.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  implementation  of 
this  interim  rule  will  not  have  a 
significant  impact  on  human  health  and 
the  natural  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Enviroiunental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
43|21  et  seq.).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procediual  provisions 
of  NEPA  (40  CFR  parts  150Q-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procediu-es  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  under 
the  heading  ADDRESSES  at  the  begiiming 


of  this  document).  Copies  may  also  be 
obtained  by  calling  or  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition, 
copie;  are  available  on  the  Internet  at 
http://www.aphis.usda.gov/ppd/es/ 
sapff.htm. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (0MB).  OMB  has  assigned 
control  number  0579-0222  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
wrritten  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503;  and  (2)  Docket  No.  03-032-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu-  comments 
refer  to  Docket  No.  03-032-1  and  send 
your  comments  within  68  days  of 
publication  of  this  rule. 

This  interim  rule  quarantines  a  part  of 
Hidalgo  County,  TX,  because  of  the 
sapote  fruit  fly  and  restricts  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area.  Its 
implementation  will  require  us  to 
engage  in  certain  information  collection 
activities,  in  that  certain  articles  may 
not  be  moved  interstate  from  the 
quarantined  area  unless  they  are 
accompanied  by  a  certificate  or  limited 
permit.  A  certificate  or  limited  permit 
may  be  issued  by  an  inspector  (i.e.,  an 
APHIS  employee  or  other  person 
authorized  by  the  APHIS  Administrator 
to  enforce  the  regulations)  or  by  a 
person  who  has  entered  into  a  written 
compliance  agreement  with  APHIS.  We 
are  soliciting  comments  from  the  public 
(as  well  as  affected  agencies)  concerning 
oiu'  information  collection  and 
recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to 'average  0.16  hours  per 
response. 

Respondents:  Growers,  State  plant 
regulatory  officials. 

Estimated  annual  number  of 
respondents:  700. 

Estimated  annual  number  of 
responses  per  respondent:  1 . 

Estimated  annual  number  of 
responses:  700. 

Estimated  total  annual  burden  on 
respondents:  112  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.)  * 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to  • 
this  interim  rule,  please  contact  Mrs. 
Celeste  Sickles.  APHIS  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 
■  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  II,  Pub.  L.  106-113, 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
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16  also  issued  under  Sec.  203,  Title  II,  Pub. 
L.  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

■  2.  Part  301  is  amended  by  adding  a 
new  "Subpait — Sapote  Fruit  Fly," 
§§  301.99  through  301.99-10,  to  read  as 
follows: 

Subpart — Sapote  Fruit  Fly 

Sec. 

301.99    Restricfiops  on  interstate  movement 

of  regulated  articles. 
301.99-1     Definitions. 
301.99-2     Regulated  articles. 
301.99-3     Quarantined  areas. 
301.99-4    Conditions  governing  the 

interstate  movement  of  regulated  articles 

from  quarantined  areas. 
301.99-5     Issuance  and  cancellation  of 

certificates  and  limited  permits. 
301.99-6    Compliance  agreements  and 

cancellation. 
301.99-7     Assembly  and  inspection  of 

regulated  articles. 
301.99-8     Attachment  and  disposition  of 

certificates  and  limited  permits. 
301.99-9    Costs  and  charges. 
301.99-10    Treatments. 

Subpart— Sapote  Fruit  Fly 

§  301 .99    Restrictions  on  interstate 
movement  of  regulated  articles. 

No  person  may  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart.' 

§301.99-1     Definitions. 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of 
Agriculture. 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article^is  free  of 
sapote  fruit  fly  and  may  be  moved 
interstate  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  APHIS  and  a  person 
engaged  in  growing,  handling,  or 
moving  regulated  articles,  wherein  the 
person  agrees  to  cpmply  with  this 
subpart. 

Core  area.  The  l-square-mile  area 
siuTounding  each  property  where  sapote 
fruit  fly  has  been  detected. 

Day  degrees.  A  mathematical 
cdnstruct  combining  average 


'  Any  properly  identified  inspector  is  authorized 
to  stop  and  inspect  persons  and  means  of 
conveyance  and  to  seize,  quarantine,  treat,  apply 
other  remedial  measures  to.  destroy,  or  otherwise 
dispose  of  regulated  articles  as  provided  in  section 
414  of  the  Plant  Protection  Act  (7  U.S.C.  7714). 


temperature  over  time  that  is  used  to 
calculate  the  length  of  a  sapote  fruit  fly 
life  cycle.  Day  degrees  are  the  product 
of  the  following  formula,  with  all 
temperatures  measured  in  °F: 

(Minimum  Daily  Temp  +  Maximum 
Daily  Temp)/2)  -  54  =  Day  Degrees. 

Departmental  permit.  A  document 
issued  by  the  Administrator  in  which  he 
or  shf  affirms  that  interstate  movement 
of  the  regulated  article  identified  on  the 
document  is  for  scientific  or 
experimental  purposes  and  that  the 
regulated  article  is  eligible  for  interstate 
movement  in  accordance  with  §  301.99- 
4(c)  of  this  subpart. 

Dripline.  The  line  around  the  canopy 
of  a  plant. 

Infestation.  The  presence  of  the 
sapote  fruit  fly  or  the  existence  of 
circumstances  that  makes  it  reasonable 
to  believe  that  the  sapote  fruit  fly  is 
present. 

Inspector.  Any  employee  of  APHIS  or 
other  person  authorized  by  the 
Administrator  to  perform  the  duties 
required  under  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  in  which 
an  inspector  or  person  operating  under 
a  compliance  agreement  affirms  that  the 
regulated  article  identified  on  the 
document  is  eligible  for  interstate 
movement  in  accordance  with  §  301.99- 
5(b)  only  to  a  specified  destination  and 
only  in  accordance  with  specified 
conditions. 

Moved  (move,  movement).  Shipped, 
offered  for  shipment,  received  for 
transportation,  transported,  carried,  or 
allowed  to  be  moved,  shipped, 
transported,  or  carried. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
entity. 

Plant  Protection  and  Quarantine.  The 
Plant  Protection  and  Quarantine 
program  of  the  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture. 

Quarantined  area.-  Any  State,  or  any 
portion  of  a  State,  Hsted  in  §  301.99-3(c) 
or  otherwise  desigiialed  as  a 
quarantined  area  in  accordance  with 
§301.99-3{b). 

Regulated  article.  Any  article  listed  in 
§  301.99-2  or  otherwise  designated  as  a 
regulated  article  in  accordance  with 
§301.99-2(d). 

Sapote  fruit  fly.  The  insect  known  as 
the  sapote  fruit  fly,  Anastrepha 
serpentina,  in  any  stage  of  development. 

State.  The  District  of  Columbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  or  any  State,  territory,  or 
possession  of  the  United  States. 


§  301 .99-2    Regulated  articles. 

The  following  are  regulated  articles: 

(a)  Sapote  fruit  flies.^ 

(b)  The  following  fruits  and 
vegetables: 

Abiu  [Pouteria  caimito) 
Apple  {Malus  domestica] 
Avocado  (Persea  americana) 
Black  sapote  (Diospyros  digyna) 
Citrus  [Citrus  spp.) 
Egg-fruit  tree  (Pouteria  campechiana) 
Green  sapote  [Pouteria  viridis) 
Guava  [Psidium  guajava) 
Hog-plum  [Spondias  mombiii) 
Ketembilla  [Dovyalis  hebecarpa) 
Lucmo  [Pouteria  obovata) 
Mammy  apple  [Mammea  americana) 
Mango  [Mangifera  indica) 
Nance  [Byrsonima  crassifolia) 
Panama  orange  [Citrofortunella  x  mitis) 
Peach  [Pfunus  perscia) 
Pear  [Pyrus  communis)  , 

Pond-apple  [Annona  glabra) 
Quince  [Cydonia  oblonga)  .    ^ 

Red  mombin  [Spondias  purpurea) 
Sapodilla  [Manilkara  zapota) 
Sapote  [Diospyros  spp.) 
Star-apple  [Chrysophyllam  Cainito) 
,  Any  fruits  or  vegetables  that  are  no't 
canned  or  dried  or  frozen  below  -  17.8 
°C.  (0  °F.). 

(c)  Soil  within  the  dripline  of  plants 
that  are  producing  or  have  produced  the 
fruits  or  vegetables  listed  in  paragraph 
(b)  of  this  section. 

(d)  Any  other  product,  article,  or 
means  of  conveyance  not  listed  in 
paragraphs  (a)  through  (c)  of  this  section 
that  an  inspector  determines  presents  a 
risk  of  spreading  the  sapote  fruit  fly, 
after  the  inspector  provides  written 
notification  to  the  person  in  possession 
of  the  product,  article,  or  means  of 
conveyance  that  it  is  subject  to  the 
restrictions  of  this  subpart. 

§  301 .99-3    Quarantined  areas. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section  each 
State,  or  each  portion  of  a  State,  in 
which  the  sapote  fruit  fly  has  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  sapote  fruit  fly  is  present,  or  that  the 
Administrator  considers  necessary  to 
quarantine  because  of  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  in  which  the  sapote  fruit 
fly  has  been  found.  Less  than  an  entire 
State  will  be  designated  as  a 
quarantined  area  only  if  the 
Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 


^  Permit  and  other  requirements  for  the  interstate 
movement  of  sapote  fruit  flies  are  contained  in  part 
330  of  this  chapter. 


movement  of  the  regulated  articles  that 
are  equivalent  to  those  imposed  by  this 
subpart  on  the  interstate  movement  of 
regulated  articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
sapote  fruit  fly. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with 
paragraph  (a)  of  this  section.  The 
Administrator  will  give  a  copy  of  this 
regulation  along  with  a  written  notice 
for  the  temporary  designation  to  the 
owner  or  person  in  possession  of  the 
nonquarantined  area.  Thereafter,  the 
interstate  movement  of  any  regulated 

/     article  from  an  area  temporarily 

designated  as  a  quarantined  area  will  be 
subject  to  this  subpart.  As  soon  as 
practicable,  the  area  will  be  added  to  the 
list  in  paragraph  (c)  of  this  section  or  the 
designation  will  be  terminated  by  the 
Administrator  or  an  inspector.  The 
owner  or  person  in  possession  of  an  area 
for  which  designation  is  terminated  will 
be  given  notice  of  the  termination  as 
soon  as  practicable. 

(c)  The  areas  described  in  this 
paragraph  are  designated  as  quarantined 
areas: 

Texas 

\Hidalgo  County.  That  portion  of 
Hidalgo  County  bounded  by  a  line  as 
follows:  Beginning  at  the  intersection  of 
Sduth  Cage  Boulevard  and  the  Rio 
Grande  River;  then  northwest  along  the 
Rio  Grande  River  for  17.11  miles;  tlien 
nt^tth  along  an  imaginary  line  to  the 
intersection  of  Aloe  Vera  and  Sunrise 
StVeet;  then  northeast  along  an 
imaginary  line  to  the  intersection  of 
Victoria  and  Davina  Street;  then 
northwest  along  an  imaginary  line  to  the 
intersection  of  Farm  Road  495  and 
Niprth  Stewart  Road;  then  northeast 
along  an  imaginary  line  to  the 
intersection  of  North  Ware  Road  and 
Mile  4  North  Road;  then  east  on  Mile  4 
North  Road  (also  known  as  West  Alberta 
Road)  to  South  I  Road;  then  south  on 
South  1  Road  to  West  Earling  Road;  then 
east  on  West  Earling  Road  to  North  San 
Juan  Road;  then  south  on  North  San 
Juan  Road  to  East  Ferguson  Avenue; 
then  east  on  East  Ferguson  Avenue  to 
East  Gasline  Road;  then  south  on  East 
Gasline  Road  to  East  Nebraska  Road; 
then  east  on  East  Nebraska  Road  to 
North  Morningside  Road;  then  south  on 
North  Morningside  Road  to  Expressway 
831;  then  east  on  Expressway  83  to  North 
Alamo  Road;  then  north  on  North 
Alamo  Road  to  Earling  Road;  then  west 
onj  Earling  Road  to  North  Morningside 
Road;  then  north  on  North  Morningside 


Road  to  East  Curve  Road;  then  east  on 
East  Curve  Road  to  Alamo  Road;  then 
north  on  Alamo  Road  to  Mile  1 7  Road 
North;  then  west  on  Mile  17  Road  North 
to  Sharp  Road;  then  northeast  on  Sharp 
Road  to  Mile  18  Road  North;  then  east 
on  Mile  18  Road  North  continuing  along 
an  imaginary  line  to  Mile  1 7  Road  North 
and  Mile  6  Road  West;  then  south  on 
Mile  6  Road  West  to  Mile  17  Road 
North;  then  east  on  Mile  17  Road  North 
to  West  BroaHw^  Street;  then  south  on 
West  Broadway  Street  to  State  Highway 
107;  then  east  on  State  Highway  107  to 
Mile  4  Road  West;  then  south  on  Mile 
4  Road  West  to  Mile  13  Road  North; 
then  east  on  Mile  1 3  Road  North  to 
Farm  Road  1015;  then  south  on  Farm 
Road  1015  to  Expressway  83;  then  west 
on  Expressway  83  to  South  Bridge 
Avenue;  then  south  on  South  Bridge 
Avenue  to  East  Eighth  Street:  then  west 
on  East  Eighth  Street  to  South  Border 
Avenue;  then  south  on  South  Border 
Avenue  to  Mile  6  Road  North;  then  west 
on  Mile  6  Road  North  to  Midway  Road; 
then  south  on  Midway  Road  to  Lott 
Road;  then  west  on  Lott  Road, 
continuing  along  an  imaginary  line  to 
the  intersection  of  FM  907  and  Resaca 
Road;  then  south  on  FM  907  to  Balli 
Road;  then  west  on  Balli  Road  to  FM 
2557;  then  south  on  FM  2557  to  Las 
Milpas  Road;  then  east  on  Las  Milpas 
Road  to  South  I  Road;  then  south  on 
South  I  Road  to  Hi  Line  Road;  then  west 
on  Hi  Line  Road  to  South  Cage 
Boulevard;  then  south  on  South  Cage 
Boulevard  to  the  point  of  begirming. 

§  301 .99-4    Conditions  governing  the 
interstate  movement  of  regulated  articles 
from  quarantined  areas. 

Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  '  only 
if  moved  imder  the  following 
conditions; 

(a)  With  a  certificate  or  limited  permit 
issued  and  attached  in  accordance  with 
§§301.99-5  and  301.99-8; 

(b)  Without  a  certificate  or  limited 
permit  if: 

(1)  The  regulated  article  originated 
outside  the  quarantined  area  and  is 
either  moved  in  an  enclosed  vehicle  or 
is  completely  enclosed  by  a  covering 
adequate  to  prevent  access  by  sapote 
fruit  flies  (such  as  canvas,  plastic,  or 
other  closely  woven  cloth)  while 
moving  through  the  quarantined  area; 
and 

(2)  The  point  of  origin  of  the  regulated 
article  is  indicated  on  the  waybill,  and 
the  enclosed  vehicle  or  the  enclosure 
that  contains  the  regulated  article  is  not 


opened,  unpacked,  or  unloaded  in  the 
quarantined  area;  and 

(3)  The  regulated  article  is  moved 
through  the  quarantined  area  without 
stopping  except  for  refueling  or  for 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs. 

(c)  Without  a  certificate  or  limited 
permit  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department 
of  Agriculture  for  experimental  or 
sciendfic  purposes; 

(2)  Pursuant  to  a  departmental  permit 
issued  by  the  Administrator  for  the 
regulated  article; 

(3)  Under  conditions  specified  on  the 
departmental  permit  and  found  by  the 
Administrator  to  be  adequate  to  prevent 
the  spread  of  the  sapote  fruit  fly;  and 

(4)  With  a  tag  or  label  beaflng  the 
number  of  the  departmental  permit 
issded  for  the  regulated  article  attached 
to  the  outside  of  the  container  of  the 
regulated  article  or  attached  to  the 
regulated  article  itself  if  not  in  a 
container. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0222) 

§  301 .99-5    Issuance  and  cancellation  of 
certificates  and  limited  permits. 

(a)  A  certificate  may  be  issued  by  aa 
inspector ''  for  the  interstate  movement 
of  a  regulated  article  if  the  inspector 
determines  that: 

(l)(i)  The  regulated  article  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  §  301.99- 
10;  or 

(ii)  Based  on  inspection  of  the 
premises  of  origin,  the  premises  are  free 
from  the  sapote  fruit  fly;  or 

(iii)  Based  on  inspection  of  the 
regulated  article,  the  regulated  article  is 
free  of  sapote' fruit  flies:  and 

(2)  The  regulated  article  will  be 
moved  through  the  quarantined  area  in 
an  enclosed  vehicle  or  will  be 
completely  enclosed  by  a  covering 
adequate  to  prevent  access  by  the  sapote 
fruit  fly;  and 

(3)  The  regulated  article  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose  under 
section  414  of  the  Plant  Protection  Act 
(7  U.S.C.  7714)"^  to  prevent  the  spread  of 
the  sapote  fruit  fly;  and 


^  Requirements  imder  all  other  applicable  Federal 
domestic  plant  quarantines- and  regulations  must 
also  be  met. 


^  Services  of  an  inspector  may  be  requested  b> 
contacting  local  offices  of  Plant  PnitcHttion  and 
Quarantine,  which  are  listed  in  telephone 
directories.  The  addresses  and  telephone  numbers 
of  local  offices  may  also  be  obtained  from  the 
.McAIlen  Woilt  Statiim,  Federal  Building  Suite  1 19. 
320  North  Main.  McAllen.  TX  78501^699.  or  the 
.^PHIS  Web  site  at  htlpj/www.aphis.usda.fiov/ 
travel/aqi.htmt. 

5  Section  414  of  the  Plant  Protection  Act  (7  U.S.C. 
7714)  provides  that  the  Secretar>'  of  Agriculture 
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(4)  The  regulated  article  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(b)  An  inspector**  will  issue  a  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
determines  that: 

(1)  The  regulated  article  is  to  be 
moved  interstate  to  a  specified 
destination  for  specifieAhandling, 
processing,  or  utilization  (the 
destination  and  other  conditions  to  be 
listed  in  the  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  sapote  fruit  fly  because 
life  stages  of  the  sapote  fruit  fly  will  be 
destroyed  by  the  specified  handling, 
processing,  or  utilization; 

(2)  The  regulated  article  is  to  be 
moved  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose  under 
section  414  of  the  Plant  Protection  Act 
(7  U.S.C.  7714)  to  prevent  the  spread  of 
the  sapote  fruit  fly;  and 

(3)  The  regulated  article  is  eligible  for 
interstate  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(c)  Certificates  and  limited  permits  for. 
the  interstate  movement  of  regulated 
articles  may  be  issued  by  an  inspector 
or  person  operating  under  a  compliance 
agreement.  A  person  operating  under  a 
compliance  agreement  may  issue  a 
certificate  for  the  interstate  movement  of 
a  regulated  article  after  an  inspector  has 
determined  that  the  regulated  article  is 
eligible  for  a  certificate  in  accordance 
with  paragraph  (a)  of  this  section.  A 
person  operating  under  a  compliance 
agreement  may  issue  a  limited  permit 
for  interstate  movement  of  a  regujated 
article  after  an  inspector  has  determined 
that  the  regulated  article  is  eligible  for 

a  limited  permit  in  accordance  with 
paragraph  (b)  of  this  section. 

(d)  Any  certificate  or  limited  permit 
that  has  been  issued  may  be  withdrawn, 
either  orally  or  in  writing,  by  an 
inspector  if  he  or  she  determines  that 
the  holder  of  the  certificate  or  limited 
permit  has  not  complied  with  all 
conditions  in  this  subpart  for  the  use  of 
the  certificate  or  limited  permit.  If  the 
withdrawal  is  oral,  the  withdrawal  and 
the  reasons  for  the  withdrawal  will  be 


may.  under  certain  conditions,  hold,  seize, 
quarantine,  treat,  apply  other  remedial  measures  to 
destroy  or  otherwise  dispose  of  any  plant,  plant 
pest,  plant  product,  article,  or  means  of  conveyance 
that  is  moving,  or  has  moved  into  or  through  the 
United  Stales  or  interstate  if  the  Secretary  has 
reason  to  believe  the  article  is  a  plant  pest  or  is 
infested  with  a  plant  pest  at  the  time  of  movement. 
6  See  footnote  4  to  §  301 .99-5(a). 


confirmed  in  writing  as  promptly  as 
circiunstances  allow.  Any  person  whose 
certificate  or  limited  permit  has  been 
withdrawn  may  appeal  the  decision  in 
writing  to  the  Administrator  within  10 
days  after  receiving  the  written 
notification  of  the  withdrawal.  The 
appeal  must  state  all  of  the  facts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  certificate  or  limited 
permit  was  wrongfully  withdrawn.  As 
promptly  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearing  will  be  held 
to  resolve  any  conflict  as  to  any  material 
fact.  Rules  of  practice  concerning  a 
hearing  will  be  adopted  by  the 
Administrator. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0222) 

§  301 .99-6    Compliance  agreements  and 
cancellation. 

(a)  Any  person  engaged  in  growing, 
handling,  or  moving  regulated  articles 
may  enter  into  a  compliance  agreement 
when  an  inspector  determines  that  the 
person  is  aware  of  this  subpart,  agrees 
to  comply  with  its  provisions,  and 
agrees  to  comply  with  all  the  provisions 
contained  in  the  compliance 
agreement." 

(b)  Any  compliance  agreement  may  be 
canceled,  either  orally  or  in  writing,  by 
an  inspector  whenever  the  inspector 
finds  that  the  person  who  has  entered 
into  the  complicmce  agreement  has  . 
failed  to  comply  with  this  subpart.  If  the 
cancellation  is  oral,  the  cancellation  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  decision,  in 
writing,  to  the  Administrator,  within  10 
days  after  receiving  written  notification 
of  the  cancellation.  The  appeal  must 
state  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
canceled.  As  promptly  as  circumstances 
allow,  the  Administrator  will  grant  or 
deny  the  appeal,  in  writing,  stating  the 
reasons  for  the  decision.  A  hearing  will 
be  held  to  resolve  any  conflict  as  to  any 
material  fact.  Rules  of  practice 
concerning  a  hearing  will  be  adopted  by 
the  Administrator. 


•"Compliance  agreement  forms  are  available 
without  charge  from  the  McAllen  Work  Station, 
Federal  Building  Suite  119,  320  North  Main, 
McAllen,  TX  78501-4699,  and  from  local  "lant 
Protection  and  Quarantine  offices,  which  are  listed 
in  telephone  directories. 


§  301 .99-7    Assembly  and  inspection  of 
regulated  articles. 

(a)  Any  person  (other  than  a  person 
authorized  to  issue  certificates  or 
limited  permits  imder  §  301. 99-5(c)) 
who  desires  a  certificate  or  limited 
permit  to  move  a  regulated  article 
interstate  must  notify  an  inspector  »  as 
far  in  advance  of  the  desired  interstate 
movement  as  possible,  but  no  less  than 
48  hours  before  the  desired  interstate 
movement. 

(b)  The  regulated  article  must  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  this  subpart. 

§  301 .99-8    Attachment  and  disposition  of 
certificates  and  limited  permits. 

(a)  A  certificate  or  limited  permit 
required  for  the  interstate  movement  of 
a  regulated  article  must,  at  all  times 
during  the  interstate  movement,  be: 

^  (i)  Attached  to  the  outside  of  the 
container  containing  the  regulated 
article;  or 

(2)  Attached  to  the  regulated  article 
itself  if  not  in  a  container;  or 

(3)  Attached  to  the  consignee's  copy 
of  the  accompanying  waybill.  If  the 
certificate  or  limited  permit  is  attached 
to  the  consignee's  copy  of  the  waybill, 
the  regulated  article  must  be  sufficiently 
described  on  the  certificate  or  limited 
permit  and  on  the  waybill  to  identify 
the  regulated  article. 

(b)  "The  certificate  or  limited  permit 
for  the  interstate  movement  of  a 
regulated  article  must  be  furnished  by 
the  can^ier  or  the  carrier's  representative 
to  the  consignee  listed  on  the  certificate 
or  limited  permit  upon  arrival  at  the 
location  provided  on  the  certificate  or 
limited  permit. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0579- 
0222) 

§  301 .99-9    Costs  and  charges. 

The  services  of  the  inspector  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays)  will  be  furnished  without 
cost.  The  user  will  be  responsible  for  all 
costs  and  charges  arising  from 
inspection  and  other  services  provided 
outside  normal  business  hours. 

§  301 .99-1 0    Treatments. 

Treatment  schedules  listed  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual  to  destroy  the  sapote 
fruit  fly  are  authorized  for  use  on 
regulated  articles.  The  Plant  Protection 
and  Quarantine  Treatment  Manual  is 
incorporated  by  reference.  For  the  full 
identification  of  this  standard,  see 


»  See  footnote  4  to  §  301.99-5(a). 
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§  300.1  of  this  chapter,  "Plant  Protection 
and  Quarantine  Treatment  Manual." 
The  following  treatments  also  may  be 
used  for  the  regulated  articles  indicated: 

(a)  Soil  within  the  dripline  of  plants 
that  are  producing  or  have  produced  the 
fruits  and  vegetables  listed  in  §301.99- 
2[a)  of  this  subpart.  Apply  diazinon  at 
the  rate  of  5  pounds  active  ingredient 
per  acre  to  the  soil  within  the  dripline 
with  sufficient  water  to  wet  the  soil  to 
at  least  a  depth  of  Vz  inch. 

(b)  Citrus  fruits.  Regulated  citrus  fruits 
originating  inside  the  quarantined  area 
that  are  to  be  moved  outside  the 
quarantined  area  may  be  treated  with 
methyl  bromide  fumigation  in  APHIS- 
approved  chambers  as  an  alternative  to 
treating  the  fruits  as  provided  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual.  Exposure  period  for 
this  treatment  is  2  hours. ^  Fruit  pulp 
temperature  must  be  between  21.1  °C 
and  29.4  °C  (70  °F  and  85  °F).  This 
temperature  requirement  refers  to  fruit 
pulp  only  and  not  to  air  temperatiue 
within  the  chamber.  Fruit  taken  from  a 
cooling  room  may  have  to  be  pre- 
warmed  before  fiimigation  is  attempted. 
To  determine  fruit  pulp  temperatiu^e, 
stab  several  fruit  to  the  center  with  a 
suitable  thermometer  that  reads  at  least 
in  whole  degrees  (F  or  C).  The  lowest 
temperature  should  be  used,  not  the 
average.  The  methyl  bromide  dosage  is 
set  at  a  rate  of  2.5  pounds  of  100  percent 
pure,  type  "Q"  (for  quarantine  use  only) 
methyl  bromide  per  1,000  cubic  feet  of 
chamber  space.'"  However,  if,  prior  to 
treatment,  representative  sampling 
reveals  a  level  of  infestation  greater  than 
0.5  percent  for  the  lot,  then  the  finiit  is 
ineligible  for  treatment. 

(c)  Premises.  Fields,  groves,  or  areas 
that  are  located  within  a  quarantined 
area  but  outside  the  infested  core  area 
and  that  produce  regulated  articles  may 
receive  regular  treatments  with  either 
malathion  or  spinosad  bait  spray  as  an 
alternative  to  treating  the  regulated 
articles  with  methyl  bromide  fumigation 
or  those  treatments  provided  in  the 
Plant  Protection  and  Quarantine 
Treatment  Manual.  These  treatments 


•To  enhance  equal  concentrations  of  methyl 
brcmide  throughout  the  chamber,  a  fan  should  be 
pUced  near  the  point  of  gas  introduction,  and 
all)f»wed  to  run  for  at  least  15  minutes. 

'"Dosage  is  based  upon  chamber  volume,  not  the 
volume  of  the  fruit  being  treated.  Fruit  should  be 
in  (cartons  approved  for  fumigation.  Cartons  must  be 
pUced  on  pallets.  There  should  be  an  air  space  of 
at  least  1  foot  between  adjacent  pallet  loads;  at  least 
1  foot  between  chamber  walls  and  the  nearest 
carton  of  fruit;  and  at  least  2  feet  between  the  height 
of  the  stack  and  the  ceiling  of  the  chamber.  The 
compressed  liquid  methyl  bromide  ihside  the 
cylinder  must  be  put  through  a  volatilizer  prior  to 
injiection  into  the  chamber.  Water  temperature  in 
th«  Volatilizer  must  never  fall  below  65.6  °C  (150 
°F)  «t  any  time  during  gas  injection. 


must  take  place  at  6-to  10-day  intervals, 
starting  a  sufficient  time  before  harvest 
(but  not  less  than  30  days  before 
harvest)  to  allow  for  development  of 
sapote  fruit  fly  egg  and  larvae. 
Determination  of  the  time  period  must 
be  based  on  the  day  degrees  model  for 
sapote  fruit  fly.  Once  treatment  has 
begim,  it  must  continue  through  the 
harvest  period.  The  malathion  bait  spray 
treatment  must  be  applied  by  aircraft  or 
ground  equipment  at  a  rate  of  2.4  oz  of 
technical  grade  malathion  and  9.6  pz  of 
protein  hydrolysate  per  acre.  The 
spinosad  bait  spray  treatment  must  be 
applied  by  aircraft  or  ground  equipment 
at  a  rate  of  0.01  oz  of  a  USDA-approved 
spinosad  formulation  and  48  oz  of 
protein  hydrolysate  per  acre.  For  ground 
applications,  the  mixture  may  be 
diluted  with  water  to  improve  coverage. 

Done  in  Washington,  DC,  this  2nd  day  of 
May  2003  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senice. 

[FR  Doc.  03-11438  Filed  5-7-03;  8:45  am) 

8ILUNG  CODE  341&-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-114-2] 

Imported  Fire  Ant;  Additions  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  imported  fire  ant 
regulations  by  designating  as 
quarantined  areas  all  or  portions  of  six 
counties  in  South  Carolina  and  nine 
counties  in  Teimessee  and  restricting 
the  interstate  movement  of  regulated 
articles  from  those  areas.  This  interim 
rule  was  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
tf^noninfested  areas  of  the  United 
States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  January  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  L.  Brown,  Imported  Fire  Ant 
Program  Manager,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 


Background 

In  an  interim  rule  effective  January 
30,  2003,  and  published  in  the  Federal 
Register  on  February  5,  2003  (68  FR 
5794-5796,  Docket  No.  02-114-1),  we 
amended  the  imported  fire  ant 
regidations  contained  in  7  CFR  301.81 
through  301.81-10  by  adding  all  or 
portions  of  six  counties  in  South 
Carolina  and  nine  counties  in  Tennessee 
to  the  list  of  quarantined  areas  in 
§  301.81-3(e).  As  a  result  of  that  interim 
rule,  the  interstate  movement  of 
regulated  articles  from  these  areas  is 
restricted. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
April  7,  2003.  We  received  two 
comments  by  that  date.  The  comments 
were  from  private  citizens.  Both 
commenters  generally  supported  the 
interim  rule.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  wedved  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  Accordingly,  we  are  adopting  as  a  final 
rule,  without  change,  the  interim  rule 
that  amended  7  CFR  part  301  and  that 
was  published  at  68  FR  5794-5796  on 
February  5,  2003. 

Authority:  7  U.S.C.  7711.  7712,  7714,  7731, 
7735.  7751.  7752,  7753.  7754,  and  7760;  7 
CFR  2.22.  2.80,  and  371.3. 

£)one  in  Washington.  DC,  this  2nd  day  of 
May  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  03-11437  Filed  5-7-03:  8:45  am] 
BILLING  COD6  3410-34-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-23-AD;  Amendment 
39-13143;  AD  2003-09-14] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  CF34-8C1  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID),  that  is 
applicable  to  General  Electric  (GE) 
CF34-8C1  turbofan  engines.  This 
amendment  requires  replacing 
combustion  chamber  assembhes,  part 
number  (P/N)  4126T87G04,  before 
accumulating  a  new  reduced  cyclic  life 
limit.  This  amendment  is  prompted  by 
stress  and  life  analysis  conducted  by 
GE.  The  actions  specified  by  this  AD  are 
intended  to  prevent  rupture  of  the 
combustion  chamber  assembly  and 
possible  engine  fire. 
DATES:  Effective  lune  12,  2003. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7148; 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  GE 
CF34-8C1  turbofan  engines  was 
published  in  the  Federal  Register  on 
February  7,  2003,  (68  FR  6379).  That 
action  proposed  to  require  replacing 
combustion  chamber  assemblies.  P/N 
4126T87G04,  before  accumulating  a 
new  reduced  cyclic  life  limit. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  requests  that  the 
combustion  chamber  assembly  life  be 
reduced  to  25,800  cycles-since-new 
(CSN)  from  the  proposed  28,009  CSN. 
The  commenter  states  that  this  limit  is 


specified  in  Uie  GE  CF34-8C1  Engine 
Maintenance  Manual  life  limits  section. 

The  FAA  does  not  agree.  The  28,000 
life  limit  is  the  correct  life  limit 
approved  by  the  FAA  for  combustion 
chamber  assembly,  P/N  4126T87G04. 
The  GE  manual  incorrectly  lists  the 
lower  life  limit.  That  limit  was 
submitted  by  GE  for  FAA  approval  in 
December,  2001.  Subsequently,  GE 
submitted  a  request  to  amend  the  cycle 
life  limit  to  28,000  CSN  and  the  FAA 
approved  it  in  March,  2002. 

After  careful  review  of  the  available 
data,  including  the  conunent  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Economic  Analysis 

There  are  approximately  115  GE 
CF34-8C1  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  75  engines  arc 
installed  on  airplanes  of  U.S.  registry. 
The  FAA  also  estimates  that  it  would 
take  approximately  24  work  hours  per 
engine  to  perform  the  actions,  and  that 
the  average  labor  rate  is  S60  per  work 
hour.  Required  parts  would  cost 
approximately  875,000  per  engine. 
Based  on  these  figures  and  the  cost  of 
lost  life  of  9,800  cycles-since-new  per 
engine,  the  total  cost  of  the  AD  to  U.S. 
ojserators  is  estimated  to  be  51,600,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
pubhcation  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator;'  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulator;'  Policies  and  Procedures  (44 
FR  11034^  February'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-09-14  General  Electric:  Amendment 
39-13143.  Docket  No.  2002-NE-23-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric  (GE) 
CF34-8C1  turbofan  engines  with  combustion 
chamber  assembly,  part  number  (P/N) 
4126Ta7G04,  installed.  These  engines  are 
installed  on,  but  not  limited  to  Bombardier 
Inc.  Model  CL-600-2C10  (CRI-700  &  701) 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/yance;  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  rupture  of  the  combustion 
chamber  assemblv.and  possible  engine  fire, 
do  the  following: 

(a)  Replace  combustion  chamber  assembly, 
P/N  4126T87G04,  at  or  before  the  combustion 
chamber  as.sombly  accumulates  28,000 
cycles-since-new  (CSN). 

(b)  After  the  effective  date  of  tbis  AD,  do 
not  install  any  combustion  chamber 
assemblv,  P/N  4126T87G04,  that  exceeds 
28,000  CSN. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  .safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 


FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Effactive  Date 

Id)  This  amendment  becomes  .effective  on 
le  12,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
May  1,  2003. 

Francis  A.  Favara. 

Acting  Manager,  tngine  and  Propeller 
Difectorate, .  Aircraft  Certification  Service. 
Wi  Doc.  03-11266  Filed  5-7-03;  8:45  am] 
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D^F^ARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


15  CFR  Part  902 

50  CFR  Part  679 

[Docket  No.  020718172-3062-03;  I.  D. 
051402C] 

RIN  0648-AQ08 

Fisheries  of  the  Exclusive  Economic  ' 
Zone  Off  Alaska;  Steller  Sea  Lion 
Protection  Measures  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  final  rule  corrects  the 
regulatory  text  of  the  final  rule 
published  January  2,  2003, 
implementing  Steller  sea  lion  protection 
measures  for  the  Alaska  groundfish 
fishery. 

DATES:  Effective  May  7,  2003. 
ADDRESSES:  Copies  of  the  Supplemental 
Environmental  Impact  Statement  on 
Steller  Sea  Lion  Protection  Measures  in 
the  Federal  Groundfish  Fisheries  Off 
Alaska  (SEIS),  including  the  2001 
biological  opinion  (2001  BiOp)  and 
regulatory  impact  review  may  be 
obtained  from  the  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK, 
99802,  Attn:  Lori  Durall,  The  SEIS  is 
also  available  on  the  NMFS  Alaska 
Region  home  page  at  http:// 
www,fakr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown,  NMFS,  907-586-7228 
ore-mail  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

A  final  rule  published  Janua^2,  2003 
(68  FR  204),  implementing  Steller  sea 
lion  protection  measures  for  the 
groundfish  fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI)  and  Uie  Gulf  of  Alaska  (GO A), 
contains  errors  in  its  paragraph 
designations,  cross-references, 
regulatory  text,  and  tables  which  are 
corrected  by  this  action. 

Corrections  tojthe  Office  of  Management 
and  Budget  (OMB)  Control  Numbers 
Table 

Two  corrections  are  needed  in  the 
OMB  control  number  references  in  the 
table  at  15  CFR  902.1(b).  The  OMB 
control  number  assigned  to 
§679.20(a)(8)(iii)  is  incorrect.  Also,  the 
table  is  missing  an  OMB  control  number 
and  corresponding  paragraph  that 
applies  to  the  Steller  sea  lion  protection 
measures.  This  action  corrects  the 
number  assigned  to  §  679.20(a)(8)(iii)  to 
read  "-0206".  OMB  control  number  "- 
0269"  that  incorrectly  was  applied  to 
§  679.20(aK8)(iii)  in  the  final  rule  is 
properly  assigned  to  §679.5(n)(2)(iii), 
which  is  added  to  the  table  with  this 
action.  This  correction  will  accinately 
display  the  OMB  control  numbers  for 
these  coUection-of-information 
approvals,  as  required  by  the  Paperwork 
Reduction  Act. 

Corrections  to  the  Regulatory  Text 

A  number  of  corrections  to  the  final 
rule  for  the  Steller  sea  lion  protection 
measures  are  needed  for  consistency 
with  the  final  rule  for  Amendments  61/ 
61/13/8  implementing  the  American 
Fisheries  Act  (AFA)  (67  FR  79692, 
December  30,  2002,  effective  Januar>'  29, 
2003).  The  AFA  final  rule  at 
§  679.20{a)(5)(i)(A)  and  (a)(5)(ii) 
describes  the  Bering  Sea  subarea  and 
Aleutian  Islands  subarea  and  Bogoslof 
district  pollock  AFA  allocations, 
respectively.  However,  the  Steller  sea 
lion  protection  measures  final  rule 
provisions  describing  the  seasonal 
apportionment  of  pollock  in  the  BSAI 
and  GOA  also  were  codified  at 
§679.20(a)(5)(i){A)  and  (a)(5)(ii)(B).  This 
correction  adds  a  new  paragraph 
§  679.20(a)(5)(i)(B)  describing  the  Steller 
sea  lion  protection  measures  seasonal 
apportionment  of  pollock  in  the  Bering 
sea  subarea.  Section  679.20(a)(5){i)(B)  in 
the  final  rule  regarding  the  Steller  sea 
lion  conservation  area  harvest  limit  is 
also  redesignated  as  §679.20(a)(5)(i)(C) 
to  ensiu-e  proper  paragraph 
designations.  The  seasonal 
apportionments  for  the  GOA  pollock 
fishery  were  codified  by  the  AFA  final 
rule  at  §  679.20{a)(5)(iii);  therefore,  no 


additional  changes  are  needed  in  the 
Steller  sea  lion  protection  measures 
final  rule  for  the  GOA  pollock  seasonal 
apportioiunents.  Cross-references  in 
§  679.22(a)(7)  to  the  redesignated 
paragraph  §679.20(a)(5)(i)(C)  also  are 
corrected.  This  correction  results  in  no 
substantive  changes  to  the  requirements 
of  the  AFA  or  the  Steller  sea  lion 
protection  measures. 

In  addition,  the  Steller  sea  lion 
protection  measures  final  rule  contains 
cross-references  to  §679.20(a)(6)(ii)  and 
(iii)  at  §679.20(b)(2^(i)  and  (ii).  These 
cross-referenced  paragraphs  were 
renumbered  as  (a){6)(i)  and  (a)(6){ii). 
respectively,  when  the  AFA  final  rule 
was  published.  This  action  corrects 
these  cross-references  in 
§679.20(b)(2)(i)and(ii)to 
§679.20(a)(6)(i)  and  (ii).  This  correction 
does  not  substantively  change  the 
requirements  of  either  the  final  rule  for 
the  AFA  or  the  Steller  sea  lion 
protection  measures  final  rule. 

Table  4  in  50  CFR  part  679  specifies 
closures  to  directed  fishing  for  pollock 
with  trawl  gear  around  identified  Steller 
sea  lion  rookeries  and  haulouts  in  the     - 
Gulf  of  Alaska,  the  Bering  Sea  and  the 
Aleutian  Islands.  The  Steller  sea  lion 
protection  measures /inal  rule 
incorrectly  specified  the  closed  areas 
around  Uliaga  and  Kagamil  haulouts. 
Table  4  currently  specifies  a  10  nm 
closure  around  each  of  these  haulouts 
(68  FR  218,  January  2,  2003).  Aldiough 
these  10  nm  closures  are  correctly 
specified  for  the  waters  within  the 
Bering  Sea  subarea  around  these 
haulouts.  Table  4  should  have  closed  all 
of  the  Steller  sea  lion  critical  habitat 
around  these  haulouts  that  extends  west 
of  170  degrees  W.  longitude  into  the 
Aleutian  Islands  subarea.  In  the 
proposed  rule  for  this  amendment, 
NMFS  announced  that  directed  fishing 
for  pollock  inside  critical  habitat  in  the 
Aleutian  Islands  subarea  would  be 
prohibited  (67  FR  56703,  column  1, 
September  4,  2002).  Steller  sea  lion 
critical  habitat  includes  an  aquatic  zone 
that  extends  20  nm  seaward  from  Uliaga 
and  Kagamil  haulouts  (50  CFR 
226.202(a),  Table  2).  Therefore,  diis 
action  corrects  Table  4  in  50  CFR  part 
679  by  closing  the  waters  of  the 
Aleutian  Islands  subarea  that  lie  within 
20  nm  of  Uliaga  and  Kagamil  haulouts 
to  directed  fishing  for  pollock  with 
trawl  gear. 

Table  5  in  50  CFR  part  679  specifies 
closures  to  directed  fishing  for  Pacific 
cod  with  trawl  gear,  hook-and-line  gear, 
and  pot  gear  aroimd  identified  Steller 
sea  lion  rookeries  and  haulouts  in  the 
Gulf  of  Alaska,  the  Bering  Sea,  and  the 
Aleutian  Islands.  The  final  rule  resulted 
in  several  errors  that  require  correction. 
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First,  Table  5  currently  specifies 
closures  to  directed  fishing  for  Pacific 
cod  .with  hook-and-line  gear  and  pot 
gear  within  the  waters  around  Uliaga 
and  Kagamil  haulouts  in  the  Bogoslof 
foraging  area  (68  FR  225-26,  January  2, 
2003).  Although  these  haulouts  are 
located  in  the  Bogoslof  foraging  area,  the 
critical  habitat  designated  around  these 
haulouts  extends  west  beyond  170 
degrees  W.  longitud«9,  the  western 
boundary  of  the  Bogoslof  foraging  area 
(50  CFR  226.202(a).  Table  2).  Table  5 
should  have  closed  all  of  the  Steller  sea 
lion  critical  habitat  around  these 
haulouts  that  lies  between  1 70  degrees 
W.  longitude  and  173  degrees  VV. 
longitude  as  well.  The  preamble  to  the 
proposed  rule  implementing  the  Steller 
sea  lion  protection  measures  explained 
that  hook-and-line  and  pot  vessels 
would  be  prohibited  from  directed 
fishing  for  Pacific  cod  in  critical  habitat 
east  of  173  degrees  W.  longitude  to  the 
western  boundary  of  the  Bogslof 
foraging  area  (67  FR  56703,  column  2. 
September  4,  2002).  Therefore.  NMFS 
corrects  Table  5  in  50  CFR  part  679  by 
closing  the  waters  that  lie  within  20  nm 
of  Uliaga  and  Kagamil  haulouts  to 
directed  fishing  for  Pacific  cod  with 
hook-and-line  and  pot  gear. 

Second,  Table  5  currently  specifies  a 
closure  to  directed  fishing  for  Pacific 
cod  with  hook-and-line  gear  within  10 
nm  in  the  waters  around  Chuginadak 
baulout  (68  FR  225.  January  2,  2003). 
Although  Chuginadak  is  located  in  the 
Gulf  of  Alaska,  the  critical  habitat 
designated  around  this  haulout  extends 
west  beyond  170  degrees  VV.  longitude, 
the  eastern  boundary  of  the  Aleutian 
Islands  subarea  (50  CFR  section 
226.202(a),  Table  2).  For  the  reason 
stated  above,  this  critical  habitat  should 
have  been  closed  to  fishing  for  Pacific 
cod  with  hook-and-line  gear  as  well. 
Therefore,  NMFS  corrects  Table  5  in  50 
CFR  part  679  by  prohibiting  directed 
fishing  for  Pacific  cod  with  hook-and- 
line  gear  in  waters  west  of  1 70  degrees 
W.  longitude  that  lie  within  20  nm  of 
Chuginadak  haulout.  Table  5  retains  the 
ciurent  10  nm  closiue  to  directed 
fishing  for  Pacific  cod  with  hook-and- 
line  gear  around  Chuginadak  in  the  Gulf 
of  Alaska. 

Third,  Table  5  currently  specifies  no 
closures  to  directed  fishing  for  Pacific 
cod  with  hook-and-line  gear  or  pot  gear 
aroiuid  Marmot  Island  rookery  in  the 
Gulf  of  Alaska  (68  FR  229,  January  2, 
2003).  However,  the  proposed  rule  for 
this  amendment  announced  that 
directed  fishing  for  Pacific  cod  with 
hook-and-line  gear  or  pot  gear  around 
Gulf  of  Alaska  rookeries  would  be 
prohibited  (67  FR  56704,  colunm  2, 
September  4.  2002).  The  Steller  sea  lion 


protection  measures  analyzed  in  the 
2001  BiOp  and  in  the  SEIS  specified  10 
nm  closiires  to  hook-and-line  and  pot 
gear  fishing  around  Marmot  Island,  and 
these  closure  were  implemented  in  2002 
by  emergency  interim  rule  (67  FR  956, 
January  8,  2002).  Therefore,  NMFS 
corrects  Table  5  in  50  CFR  part  679  by 
closing  the  waters  that  lie  within  10  nm 
of  Marmot  Island  rookery  to  directed 
fishing  for  Pacific  cod  with  hook-and- 
line  or  pot  gear. 

Finally,  tne  closure  around  Tanaga  I./ 
Bumpy  Pt.  for  the  Aleutian  Islands 
subarea  Pacific  cod  trawl  fishery  in 
Table  5  is  also  corrected.  Directed 
fishing  for  Pacific  cod  using  trawl  gear 
should  have  been  prohibited  in  the 
Harvest  Limit  Area  (HLA)  during  the 
Atka  mackerel  HLA  directed  fishery 
(§679.22(a)(8)(iv)).  A  portion  of  the  20 
nm  critical  habitat  area  surrounding 
Tanaga  I. /Bumpy  Pt.  extends  west  of 
178°  VV  longitude,  and  this  portion  of 
water,  by  definition,  is  part  of  the  HLA 
(§679.2).  Therefore,  the  portion  of 
critical  habitat  for  Tanaga  I. /Bumpy  Pt. 
that  lies  west  of  178°  W  longitude 
should  have  been  closed  to  directed 
fishing  for  Pacific  cod  with  trawl  gear 
diaring  the  Atka  mackerel  HLA  directed 
fishery.  Table  5  of  the  final  rule  did  not 
describe  this  portion  of  critical  habitat 
associated  with  Tanaga  I. /Bumpy  Pt.  as 
being  part  of  the  HLA,  although  the 
proposed  rule  clearly  announced  that 
this  portion  of  critical  habitat  would  be 
closed  too,  until  the  Atka  mackerel  HLA 
fishery  is  completed  (67  FR  56703, 
column  2,  September  4,  2002).  A 
footnote  is  added  to  Tanaga  1. /Bumpy 
Pt.  explaining  the  closure  around  this 
site.  Because  haulout  sites  located  east 
of  178°  VV  longitude  are  closed  to  3  nm 
to  directed  fishing  for  Pacific  cod  with 
trawl  gear,  the  no-fishing  zone  in 
column  7  of  Table  5  is  corrected  to  show 
3  nm  and  20  nm  closures  that  apply 
around  the  Tanaga  I./Bumpy  Pt. 
haulout. 

Table  6  of  50  CFR  part  679  specifies  . 
closiu'es  to  directed  fishing  for  Atka 
mackerel  with  trawl  gear  near  identified 
Steller  sea  lion  rookeries  and  haulouts 
in  the  BSAI.  The  final  rule  included  two 
errors  in  Table  6  that  require  correction. 
First,  footnote  4  to  Table  6  was 
inadvertently  omitted  from  the  site 
Tanaga  I./Bumpy  Pt.  in  the  final  rule. 
This  footnote  was  included  in  the 
emergency  interim  rule  implementing 
the  Steller  sea  lion  protection  measures 
in  2002  (67  FR  956,  January  8,  2002). 
The  footnote  explains  the  closure 
around  this  site  and  is  added  to  the  site 
name  with  this  correction.  For  the  same 
reasons  as  described  above  for  the 
Pacific  cod  trawl  fishery,  footnote  4  is 
also  corrected  to  specify  that  waters 


within  20  nm  of  Tanaga  I./Bumpy  Pt. 
and  west  of  178°  VV  longitude  are  closed 
as  part  of  the  HLA,  as  defined  in  §  679.2. 

Second,  footnote  7  to  Table  6  is 
corrected  to  further  describe  fhe  1 0  nm 
and  20  nm  closures  around  Gramp 
Rock.  The  20  nm  closiu-e  for  Gramp 
Rock  should  apply  to  waters  located 
east  of  178°  W  longitude,  and  the  10  nm 
closure  for  Gramp  Rock  should  apply  to 
waters  located  west  of  178°  VV 
longitude.  Gramp  Rock  should  be  closed 
to  directed  fishing  for  Atka  mackerel 
using  trawl  gear  in  waters  within  20  nm 
and  west  of  178°  VV  longitude  after  the 
closure  of  the  Atka  mackerel  HLA 
directed  fishery.  This  action  corrects  the 
footnote  accordingly. 

Classification 

The  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  this  ^ction  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  of  the  BSAI  and 
GOA.  The  Regional  Administrator  also 
has  determined  that  this  action  is 
consistent  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  other  applicable  laws.  No 
relevant  Federal  rules  exist  that  may 
duplicate,  overlap,  or  conflict  with  this 
action. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  (ESA)  was 
initiated  for  the  Steller  sea  lion 
protection-  measures  under  the  fishery 
management  plans  for  the  groundfish 
fisheries  of  the  BSAI  and  the  GOA.  In 
a  biological  opinion  dated  October  19, 
2001,  (2001  BiOp),  the  Director  of  the 
Office  of  Protected  Resources 
determined  that  fishing  activities 
conducted  under  the  Steller  sea  lion 
protection  measures  implemented  by 
the  final  rule  (68  FR  204,  January  2, 
2003)  are  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  correction  fully 
implements  the  Steller  sea  lion 
protection  measures  analyzed  in  the 
2001  BiOp  and  approved  by  the 
Secretary  of  Conunerce. 

On  December  18,  2002,  the  United 
States  District  Court  for  the  Western 
District  of  Washington  remanded  to 
NMFS  the  2001  BiOp  for  the  groundfish 
fisheries  managed  piu-suant  to  the 
Steller  sea  lion  protection  measures 
published  on  January  2,  2003  (68  FR 
204).  Greenpeace,  et  al.  v.  National 
Marine  Fisheries  Service,  No.  C98  492Z 
(W.D.  Wash.).  The  Court  held  that  the 
biological  opinion's  findings  of  no 
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jeopardy  to  the  continued  existence  of 
endangered  Steller  sea  lions  and  no 
adverse  modification  of  their  critical 
habitat  were  arbitrary  and  capricious. 
On  December  30,  2002,  the  Court  issued 
an  Order  declaring  that  the  2001  BiOp 
"shall  remain  effective  until  June  30, 
2003,"  while  NMFS  completes  the 
remand.  The  response  to  the  remand 
will  evaluate  the  effects  of  fishing 
activities  authorized  piu-suant  to  the 
final  rule,  as  corrected  by  this  action,  on 
listed  species  and  critical  habitat. 

The  measures  in  this  rule  correct  the 
regulatory  text  to  reflect  the  proper  and 
intended  paragraph  designations,  cross- 
references,  regulatory  text  and  tables  of 
the  final  rule  published  on  January  2, 
2003,  in  order  to  make  the  regulations 
consistent  with  NMFS'  intent  and 
current  industry  practice.  The  affected 
fishermen  were  already  complying  with 
such  measxu-es  pursuant  to  an  earlier 
rule.  Additionally,  on  January  15,  2003, 
NDAA  Fisheries  Alaska  Region  posted 
maps  depicting  the  correct  closures  on 
its  official  webpage  for  use  by  affected 
fishermen.  As  a  result,  this  rule  seeks  to 
bring  the  published  regulations  into 
conformity  with  the  status  quo.  Prior 
notice  and  an  opportunity  for  public 
comment  on  the  substance  of  these 
measures  was  provided  by  the 
September  4,  2002,  proposed  rule.  All 
comments  provided  pursuant  to  that 
proposed  rule  were  considered  in  the 
development  of  the  January  2,  2003, 
final  rule.  An  additional  opportunity  for 
public  comment  would  perpetuate  any 
confusion  or  lack  of  clarity  that  may 
exist  as  a  result  of  the  incorrect 
information  in  the  January  2,  2003,  final 
rule.  Accordingly,  the  Assistant 
Administrator  for  Fisheries  finds  good 
cause  to  waive  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553(b){B).  Because 
the  affected  industry  is  already 
complying  with  the  cprrected  measures, 
additional  time  is  not  required  to  allow 
them  to  come  into  compliance. 
Therefore,  the  Assistant  Administrator 
for  Fisheries  also  finds  that  there  exists 
good  cause  to  waive  the  requirement  of 
a  30-day  delay  in  the  effective  date  of 
this  rule  pursuant  to  5  U.S.C.  553(d)(3). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  679 

'Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Dated:  May  1,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  Accordingly,  15  CFR  part  902,  chapter 
IX,  and  50  CFR  part  679,  chapter  VI  are 
corrected  by  maJdng  the  following  cor- 
recting amendments: 

15  CFR  Chapter  IX 

PART  902  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
0MB  CONTROL  NUMBERS 

■  1 .  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

■  2.  In  §  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by  adding  in 
numerical  order  an  entry  for 

§  679.5(n)(2)(iii)  and  revising  the  entry 
for  §679.20  (a)(8)(iii)  to  read  as  follows: 

§902.1     0MB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

***** 

(b)*  *  * 


CFR  part  or  section  where  the 
information  collection  require- 
ment is  located 


50  CFR 

•  • 

679.5(n)(2)(iii) 

•  » 

679.20  (a)(8)(iii) 


Current 

0MB  control 

number  (All 

numbers 

t)egin  with 

"    0648-) 


-0269 


50  CFR  Chapter  VI 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1 .  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  Title  II  of  Division  C,  Pub. 
L.  105-277;  Sec.  3027.  Pub.  L.  106-31;  57 
Stat.  113;  16  U.S.C.  1540(0;  and  Sec.  209, 
Pub.  L.  106-554. 

■  2.  In  §  679.20,  paragraph  (a)(5)(i)(B)  is 
redesignated  as  paragraph  (a)(5){i)(C),  a 
new  paragraph  (a)(5)(i){B)  is  added,  and 
paragraph  (b)(2)(i)  and  (ii)  is  revised  to 
read  as  follows: 

§679.20    General  limitations. 

***** 

(a)  *  *  * 


(5)  *  *  * 
(i)  *  *  * 

(B)  BSAI  seasonal  aUowances--[  1 ) 
Inshore,  catcher/processor,  mothership, 
and  CDQ  components.  The  portions  of 
the  BSAI  area  pollock  directed  fishing 
allowances  allocated  to  each  component 
under  Sections  206(a)  and  206(b)  of  the 
AFA  will  be  divided  into  two  seasonal 
allowances  corresponding  to  the  two 
fishing  seasons  set  out  at  §  679.23(e)(2), 
as  follows:  A  Season,  40  percent;  B 
Season,  60  percent. 

(2)  Inseason  adjustments.  Within  any 
fishing  year,  the  Regional  Administrator 
may  add  or  subtract  any  under  harvest 
or  over  harvest  of  a  seasonal  allowance 
for  a  component  to  the  subsequent 
seasonal  allowance  for  the  component 
through  notification  published  in  the 
Federal  Register. 


***** 


(b)  *  *  *       . 

(2)  *  *  * 

(i)  Pollock  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
pollock  as  provided  by  paragraph  (b)  of 
this  section  must  be  apportioned  for 
processing  by  the  inshore  component  in 
the  GOA  and  the  offshore  component  in 
the  GOA  in  the  same  proportions  — 

specified  in  paragraph  (a)(6)(i)  of  this 
section. 

(ii)  Pacific  Cod  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  paragraph  (b) 
of  this  section  must  be  apportioned  for 
processing  by  the  inshore  component  in 
the  GOA  and  the  offshore  component  In 
the  GOA  in  the  same  proportion 
specified  in  paragraph  (a)(6)(ii)  of  this 


-0206    section. 


■  3.  In  §  679.22,  paragraph  (a)(7)(vii)(C) 
is  revised  to  read  as  follows: 

§679.22    Closures. 

(a)  *  *  * 

(7)  *  *  * 

(vii)  *  *  * 
J    (C)  Criteria  for  closure  -  (2 )  General. 
The  directed  fishing  closures  identified 
in  paragraph  (a)(7)(vii)(A)  of  this  section 
will  take  effect  when  the  Regional 
Administrator  determines  that  the 
harvest  limit  for  pollock  within  the 
SCA.  as  specified  in  §  679.20(a)(5)(i)(C) 
is  reached  before  April  1.  The  Regional 
Administrator  shall  prohibit  directed 
fishing  for  pollock  in  the  SCA  by 
notification  published  in  the  Federal 
Register. 

(2)  Inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  pollock  by  vessels  greater 
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than  99  ft  (30.2  m)  LOA,  catching 
pollock  for  processing  by  the  inshore 
component  before  reaching  the  inshore 
SCA  harvest  limit  before  April  1  to 
accommodate  fishing  by  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  inside  the 
SCA  imtil  April  1.  The  Regional 
Administrator  will  estimate  how  much 
of  the  inshore  seasonal  allowance  is 


likely  to  be  harvested  by  catcher  vessels 
less  than  or  equal  to  99  ft  (30.2  m)  LOA 
and  reserve  a  sufficient  amount  of  the 
inshore  SCA  allowance  to  accommodate 
fishing  by  such  vessels  after  the  closure 
of  the  SCA  to  inshore  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  all  inshore  catcher  vessels 


within  the  SCA  when  the  harvest  limit 
specified  in  §679.20(a)(5)(i)(C)  has  been 
met  before  April  1 . 


■  4.  Tables  4,  5,  and  6  to  Part  679  are 
revised  to  read  as  follows: 

BILLING  CODE  3510-22-S 
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DEPARTMENT  OF  STATE 

22  CFR  Part  42 
[Public  Notice  4316] 

Visas:  Documentation  of  Immigrants — 
Victims  of  Terrorism 

agency:  Department  of  State. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  amends  the 
Department's  regulations  concerning 
immigrant  visas.  Recent  legislation, 
commonly  known  as  the  USA  Patriot 
Act,  permits  certain  victims  of  the 
September  11,  2001  terrorist  attack  to 
file  petitions  for  classification  as  special 
immigrants.  This  rule  implements  these 
provisiops  by  creating  a  new  visa 
classification  "SP"  for  these  immigrants 
and  sets  forth  the  eligibility 
requirements  for  the  issuance  of  an 
immigrant  visa  in  that  category. 
DATES:  Effective  date:  This  interim  rule 
is  effective  on  May  8,  2003. 

Comment  date:  The  Department  will 
consider  written  comments  submitted 
on  or  before  July  7,  2003. 
ADDRESSES:  Please  submit  comments  to 
the  Chief,  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State,  20522-0106.  e-mail 
VisaRegs@state.gov,  or  fax  to  (202)  663- 
3898. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State,  Washington.  DC  20522-0106, 
phone  (202) 663-1206. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Authority  for  This  Rule? 

On  October  26,  2001,  the  President 
signed  into  law  the  "Uniting  and 
Strengthening  America  Act  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  Patriot) 
Act,"  Public  Law  107-56.  Section  421  of 
the  USA-Patriot  Act  provides  special 
immigrant  status  for  certain  victims  of 
the  terrorist  attack  of  September  11, 
2001  who  file  petitions  for  classification 
under  the  Immigration  and  Nationality 
Act  (DMA)  section  203(b)(4). 

Who  Is  Entitled  to  the  Special 
Immigrant  "SP"  Classification? 

Principal  Alien 

An  alien  is  entitled  to  classification  as 
an  "SP"  special  immigrant  if  the  alien 
can  demonstrate  to  the  Attorney  General 
that 

(1)  He  or  she  is  the  beneficiary  of  a 
petition,  filed  on  or  before  September 
11,  2001,  for  classification  as  an 
immigrant  under  INA  203(a)  or  (b)  or  as 


a  nonimmigrant  under  INA 
101(a)(15)(K);  or 

(2)  He  or  she  is  the  beneficiary  of  a 
labor  certification  application  filed  on 
or  before  September  11,  2001. 

Additionally,  the  alien  must  present 
evidence  that  the  petition  or  labor 
certification  application  was  revoked, 
terminated  or  rendered  null,  either 
before  or  after  its  approval,  due  directly 
to  the  attack  of  September  11,  2001.  that 
resulted  in  the  death  or  disability  of  the 
petitioner,  beneficiary,  or  applicant;  or 
caused  loss  of  employment  due  to 
physical  damage  to,  or  destruction  of, 
the  business  of  the  petitioner  or  the 
applicant. 

Spouse  or  Child 

The  spouse  or  child  of  an  alien  who 
meets  the  description  of  a  "principal 
alien"  (whether  the  principal  alien  is 
living  or  deceased)  may  be  classified  as 
an  "SP"  if  the  familial  relationship 
existed  on  September  10.  2001;  and  if 
the  spouse  or  child  is 

(1)  Accompanying  the  principal  alien; 
or 

(2)  Following-to-join  the  principal 
alien  no  later  than  September  11,  2003. 
In  the  case  of  a  deceased  principal  alien, 
the  requirement  for  accompanying  or 
following  to  join  is  disregarded. 

Grandparent  of  an  Orphan 

The  grandparent  of  a  child  may  be 
classified  as  an  "SP",  if  the  child  is  left 
with  no  parents  as  a  direct  result  of  a 
terrorist  attack  on  September  11,  2001, 
if  either  parent  was  a  U.S.  citizen,  a  U.S. 
national,  or  a  lawful  U.S.  permanent 
resident  on  September  10,  2001.  The 
grandparent  must  alsol|temonstrate  that 
he  or  she  is  coming  to  me  U.S.  to 
assume  legal  custody  of  the  child. 

What  Evidence  Must  Be  Presented  To 
Show  That  the  Alien  Was  the  Victim  of 
the  September  11,  2001,  Terrorist 
Attack? 

To  qualify  for  classification  as  an 
"SP"  immigrant,  the  alien  must 
demonstrate  to  the  Secretary  of 
Homeland  Security  that  he  or  she  is  a 
"victim  of  a  specified  terrorist  activity", 
defined  in  the  USA  Patriot  Act  as  any 
terrorist  activity  conducted  against  the 
Government  or  the  people  of  the  United 
States  on  September  11,  2001.  The  INS 
is  responsible  for  approval  of  the 
petition,  and  thus  responsible  for 
determining  if  the  alien  has  presented 
satisfactory  evidence  that  he  or  she  is  a 
victim  of  a  September  1 1 ,  2001  terrorist 
attack. 


Are  Aliens  in  the  "SP"  Category  Subject 
to  the  Grounds  Visa  Inadmissiblity? 

Aliens  in  the  "SP"  are  subject  to  all 
grounds  of  ineligibility  except  INA 
212(a)(4). 

How  Will  Aliens  in  the  "SP"  Category 
Be  Assigned  a  Priority  Date? 

The  Immigration  and  Naturalization 
(INS)  will  assign  a  priority  date  at  the 
time  the  fourth  preference  petition  is 
filed.  Consular  officers  will  issue  visas 
in  the  chronological  order  in  which  the 
petitions  were  submitted  to  the  INS. 
However,  if  the  annual  limit  under  INA 
203  is  met,  the  alien  may  use  the 
priority  date  of  the  revoked  petition. 

How  Is  the  Department  Amending  Its 
Regidation? 

The  Department  is  amending  22  CFR 
42.32(d)  by  adding  a  new  fourth 
preference  classification  paragraph  (9) 
clarifying  entitlement  to  special 
immigrant  status  under  the  USA  Patriot 
Act.  This  rule  authorizes  consular 
officers  to  accord  fourth  preference 
employment-based  special  immigrant 
classification  to  certain  victims  of  the 
September  11,  2001,  terrorist  attacks.  As 
with  other  classes  of  fourth  preference 
employment-based  immigrants,  the 
alien  must  be  the  beneficiary  of  an 
approved  petition. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  an  interim  rule  is 
based  upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
As  the  amendment  to  the  regulation 
simply  implements  without 
interpretation  a  legislative  mandate  that 
provides  a  benefit  to  aliens  by  extending 
special  immigrant  status  to  a  specific 
class  of  aliens,  the  Department  has 
determined  that  it  is  unnecessary  to 
publish  a  proposed  rule.  In  view  of  this 
benefit  and  since  the  amendment 
applies  to  visas  made  available  in  any 
fiscal  year  beginning  immediately,  the 
rule  will  be  made  effective  immediately 
upon  publication  in  the  Federal 
Register. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  is 
hot  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

[This  rule  is  not  a  major  rule  as 
deJfined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Execu  five  Order  12866 

[Although  this  rule  is  being 
promulgated  in  conjunction  with  the 
Immigration  and  Naturalization  Service, 
a  domestic  agency,  the  Department  of 
State  does  not  consider  this  rule  to  be 
a  "significant  regulatory  action"  under 
Executive  Order  12866,  section  (3)(f), 
Regulatory  Planning  and  Review. 
Therefore,  in  accordance  with  the  letter 
to  the  Department  of  State  of  February 
4. 1994  from  the  Director  of  the  Office 
of  Management  and  Budget,  it  does  not 
require  review  by  the  Office  of    , 
Management  and  Budget. 

E)fecutive  Order  13132 

|This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
oB  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Pbperwork  Reduction  Act 

[This  rule  does  not  impose  any  new 
reporting  or  record-keeping  ^ 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Passports  and 
vl4as. 


■  For  the  reasons  set  forth  in  the  pre- 
amble, the  Department  is  amending  the 
regulations  at  22  CFR  part  42  to  read  as 
follows: 

PART  42— {AMENDED] 

■  1.  The  authority  citation  for  part  42  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  107-56, 
sec.  421. 

■  2.  Amend  §  42.32(d)  by  adding  a  new 
paragraph  (9)  to  read  as  follows: 

§42.32    Employment-based  preference 
Immigrants. 


(d)  *  *  * 

(9)  Certain  Victims  of  the  September 
11.  2001  terrorist  attacks,  (i)  Entitlement 
to  status.  An  alien  shall  be  classifiable 
as  a  special  immigrant  under  INA 
203(b)(4)  as  specified  in  section  421  of 
Public  Law  107-56.  if: 

(A)  The  consular  officer  has  received 

a  petition  approved  by  the  INS  to  accord 
such  classification,  or  official 
notification  of  such  an  approval,  and  the 
consular  officer  is  satisfied  from  the 
evidence  presented  that  the  alien  is 
entitled  to  that  classification;  or 

(B)  The  alien  is  the  spouse  or  child  of 
an  alien  so  classified  in  paragraph 
(d)(9)(i)  of  this  section  and  is 
accompanying  or  following  to  join  the 
principal  alien. 

(ii)  Ineligibility  exemption.  An  alien 
classified  under  paragraph  (d)(9)(i)  of 
this  section  shall  not  be  subject  to  the 
provisions  of  INA  212(a)(4). 

(iii)  Priority  date.  Aliens  entitled  to 
status  under  paragraph  (d)(9)(i)  of  this 
section  shall  be  assigned  a  priority  date 
as  of  the  date  the  petition  was  filed 
under  INA  204  for  classification  under 
section  INA  203(b)(4)  and  visas  shall  be 
issued  in  the  chronological  order  of 
application  submission.  However,  in  the 
event  that  the  annual  limit  for 
immigrants  under  INA  203  is  reached, 
the  alien  may  retain  the  earlier  priority 
date  of  the  petition  that  was  revoked. 
*        *        *        *        * 

Dated:  Januan-  3.  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs. 

Department  of  State. 

[FR  Doc.  03-11222  Filed  5-7-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  1 40  and  646 
[FHWA  Docket  No.  FHWA-97-2681] 
FHWA  RIN  2125-A086 

Railroad-Highway  Projects 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FHWA  adopts  as  final  an 
interim  final  rule  that  amends  the 
regulation  on  railroad-highway  projects 
and  reimbursement  for  railroad  work  on 
Federal-aid  highway  projects.  The 
purpose  of  adopting  the  interim  final 
rule  as  final  is  to  reflect  the  statutory 
changes  brought  about  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  and  to 
provide  State  transportation 
departments  with  clarification  and  more 
flexibility  in  implementing  current  law. 
EFFECTIVE  DATE:  June  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rudolph  Umbs.  Office  of  Safety  (HSA- 
1),  (202)  366-2177,  or  Mr.  Raymond 
Cuprill,  Office  of  the  Chief  Counsel 
(HCC-30).  (202)  366^0791.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-4dl,  by  using  the 
universal  resource  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  .the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  also  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
v\-\MA'. archives. gov  and  the  Government 
Printing  Office's  web  page  at:  http:// 
www.access.gpo.gov/nara. 

Backgrsund 

The  FHWA  pubHshed  an  interim  final 
rule  on  parts  140  and  646.  on  August  27. 
1997,  at  62  FR  45326.  Interested  persons 
were  invited  to  submit  comments  to 
FHWA  Docket  No.  FHWA-97-2681. 
The  interim  final  rule  amended  the 
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regulation  on  railroad/highway  projects 
and  reimbursement  for  railroad  work  on 
Federal-aid  highway  projects.  The 
changes  were  made  to  conform  these 
regulations  to  the  changes  brought  about 
by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240,  105  Stat. 
1914).  Additionally,  the  changes  were  to 
provide  State  transportation 
departments  with  clarification  and  more 
flexibility  in  implementing  the  current 
law.  Other  changes  required  railroads  to 
submit  final  billings  within  one  year 
following  completion  of  the  railroad 
work;  remove  the  requirement  of  a 
State's  certification  that  work  is 
complete;  remove  the  "G"  Funds 
terminology;  and  increase  the  ceiling  for 
lump  sum  agreements  from  $25,000  to 
SI 00,000.  This  interim  final  rule  has 
been  in  effect  since  August  27,  1997.  To 
date,  the  FHWA  received  five  comments 
to  the  docket.  The  last  comment  was 
received  in  October  1997.  Since  the 
interim  final  rule  has  been  in  effect  in 
1997.  the  FHWA  has  determined  that 
the  regulation  is  working  effectively  and 
efficiently  and  without  significant 
burden  to  the  State  transportation 
departments  and  railroad  companies. 
Consequently,  we  eire  adopting  the 
interim  final  rule  as  final  without  any 
changes. 

Summary  of  Comments 

The  FHWA  received  five  comments  to 
the  docket.  The  FHWA  received 
comments  from  Ronald  J.  Ornee, 
representing  the  County  of  Los  Angeles 
Department  of  Public  Works;  Stephanie 
D.  Roth,  representing  the  Railway 
Progress  Institute  (now  known  as  the 
Railway  Supply  Institute,  effective 
January  1.  2003);  Dwight  M.  Bower, 
representing  the  State  of  Idaho 
Transportation  Department;  Michael  J. 
Rush,  representing  the  Association  of 
American  Railroads;  and  Tom  Zeinz, 
representing  the  Illinois  Central 
Railroad  (which  merged  with  the 
Canadian  National  Railway  Company  on 
July  1, 1999). 

The  County  of  Los  Angeles 
Department  of  Public  Works  comments 
support  the  FHWA's  revisions  as  stated 
in  the  interim  final  rule. 

The  Railway  Progress  Institute  (RPI) 
submitted  two  recommendations.  The 
RPI  recommended  that  the  lump  sum 
payment  arrangement  for 
reimbursement  for  railroad  adjustments 
as  stated  in  §  646.216{d){3)(ii)  should  be 
increased  from  $100,000  to  $150,000. 
The  RPI  believes  that  this  should  be 
increased  to  "reflect  the  rise  in  the 
number  of  gated  crossings,  which  are 
more  costly  to  maintain."  The  RPI  also 
recommended  that  the  Appendix 
Subpart  of  Part  646  should  be  revised  to 


use  foot-pound  units  instead  of  metric 
in  order  to  eliminate  the  possibility  of 
miscalculations,  which  could  affect  the 
safety  of  grade  crossings. 

The  State  of  Idaho  Transportation 
Department  (IDDOT)  submitted  three 
recommendations.  The  IDDOT 
recommends  changing  §646. 216(d)(3)  to 
eliminate  the  phrase  "with  its  own 
forces,"  to  clarify  the  flexibility  of  the 
railroads"  use  of  subcontracted  work 
performed  on  behalf  of  the  railroads. 
The  second  recommendation  is  to 
change  §  646.216(3)(d)(i)  to  include  the 
phrase  "and  other  eligible  work,"  to 
allow  other  specialized  services 
provided  to  be  included  in  State- 
-railroad  agreements.  The.third 
recommendation  was  to  eliminate 
§646.2116(d)(3)(ii).  due  to  its  concern 
that  services  provided  may  exceed 
$100,000  (e.g.,  the  average  cost  for 
installing  warning  devices  and  surfacing 
for  a  single-track  at-grade  crossing  was 
$140,000  and  $90,000,  respectively,  at 
the  time  of  the  docket  comment 
submittal). 

The  Association  of  American 
Railroads  (AAR)  submitted  several 
recommendations.  The  AAR 
recommended  changing  §  140.922(a)  to 
include  text  regarding  a  time  frame  for 
payments  received  by  the  railroad 
company,  based  on  the  date  the  State 
transportation  department  received  the 
progress  billings. 

The  AAR  recommended  adding  text  at 
the  end  of  §  140.922(b)  that  stipulates  a 
time  frame  of  the  acceptance  of  billable 
work.  The  AAR  recommended  that  this 
text  include  (1)  a  time  frame  for  the 
State  transportation  department  report 
project  inspection  results  to  the  FHWA 
and  railroad  company;  (2)  when  a 
project  will  be  considered  complete  and 
accepted  if  no  comments  are  received; 
and  (3)  a  time  frame  when  the  railroad 
company  shall  receive  payment  from 
the  State  transportation  agency. 

The  AAR's  recommendation 

Finally,  the  AAR  recommended 
changes  to  §  140.922(c)  to  reduce  the 
audit  period  from  three  years  from  the 
date  final  payment  is  received  by  the 
raihoad,  to  one  year  after  the  date  the 
final  bill  was  received  by  the  State 
transportation  department.  The  AAR 
recommends  that  additional  text  is 
included  stating  after  the  one-year 
period,  the  final  bill  shall  be  accepted 
and  approved,  except  as  agreed  to  by  the 
railroad  and  the  State  transportation 
department.  The  AAR  provided  these 
recommendations  as  a  means  to  assist 
the  FHWA  with  its  efforts  to  assist  State 
transportation  departments  in  their 
efforts  to  obtain  timely  final  billings 
from  the  raifroads. 


The  Illinois  Central  Railroad  (ICRR) 
submitted  four  recommendations  that 
pertained  to  §  140.922(b).  The  ICRR 
recommended  that  the  FHWA  include 
text  regarding  inspections  of  the 
completed  work  by  the  State 
transportation  department  and  the 
amount  of  time  that  should  be  allotted 
for  the  inspection.  Second,  the  ICRR 
recommended  is  to  include  text  that 
would  require  State  transportation 
department's  payment  to  the  railroads  to 
be  made  within  45  days,  otherwise  the 
railroad  shall  be  entitled  to  receive 
interest  at  prevailing  rates  from  the  State 
transportation  department  on  any 
outstanding  amounts.  Third,  the  ICRR 
recommended  to  include  text  that  the 
State  transportation  departments  shall 
have  one  year  to  conduct  a  final  audit 
of  the  railroad's  final  billing  before  the 
said  billing  is  considered  accepted  and 
final  payment  is  made  in  full.  Finally, 
the  ICRR  recommended  including  text 
that  requires  the  State  transportation 
department  to  conduct  an  audit  and 
base  FHWA's  reimbursement  to  the 
State  transportation  department  on  the 
audited  amount.  The  ICRR  believes  that 
these  recommendations  would  facilitate 
State  transportation  departments  to 
expedite  its  project  closure  and  payment 
process. 

Conclusion 

This  interim  final  rule  has  been  in 
effect  since  August  27,  1997.  The  FHWA 
has  not  received  any  additional 
comments  to  this  interim  final  rule 
since  October  27,  1997.  The 
transportation  community  has  been 
conforming  to  the  interim  final  rule  for 
almost  six  years,  and  the  FHWA 
believes  that  the  commerce  practices 
between  State  transportation 
departments  and  railroad  companies  has 
benefited  from  the  this  rule.  The  interim 
final  rule  was  part  of  FHWA's  effort  to 
implement  the  President's  Regulatory 
Invention  Initiative  and  Executive  Order 
12866  (Regulatory  Planning  and  Review; 
58  FR  51735)  by  allowing  administrative 
and  fiscal  flexibihty  for  both  the  State 
and  railroads  as  a  means  to  implement 
current  law.  The  interim  final  rule  has 
provided  the  necessary  flexibility  to 
States  and  railroads  since  1997. 

For  the  reasons  stated  above  the 
FHWA  adopts  as  a  final  rule  the  interim 
final  rule  published  on  August  27,  1997, 
at  62  FR  45326. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory  - 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8.  2003 /Rules  and  Regulations  24641 


t 


a  Aion  within  the  meeining  of  Executive 
Order  12866  br  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
ptrocediu'es.  The  economic  impact  of 
this  rule  wijkbe  minimal.  This  action 
merely  adopts  as  final  the  interim  final 
rtde  that  has  been  in  effect  since  August 
2)7,  1997. 

This  final  rule  will  not  adversely 
aiffect,  in  a  material  way,  any  sector  of 

Je  economy.  In  addition,  these  changes 
ill  not  interfere  with  any  action  taken 
■  planned  by  another  agency  and  will 
not  materially  alter  the  budgetary 
itnpact  of  any  entitlements,  grants,  user 
f  ;es.  or  loan  programs. 

egulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Iflexibility  Act  (Pub.  L.  96-354.  5  U.S.C. 
flOl-612),  the  FHWA  has  evaluated  the 
affects  of  this  final  rule  on  small  entities 
and  has  determined  it  will  not  have  a 
significant  economic  impact  on  a 
sJubstantial  number  of  small  entities. 
"This  final  rule  adopts  as  final  the 
interim  final  rule  that  clarifies, 
sitreamlines,  and  simplifies  Federal-aid 
highway-railway  crossing  program 
policies  for  modification  and 
management.  This  rule  reduces  the 
administrative  burden  on  the  States 
associated  with  the  Federal-aid 
highway-railway  crossing  program 
^Ctions. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  unfunded 
ipandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4,  March  22,  1995,  109  Stat.  48). 
This  rule  will  not  result  in  the 
Expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  ye£ir. 

I  Additionally,  the  definition  of 
■[Federal  mandate"  in  the  Unfunded 
Mandates  Reform  Act  excludes  financial 

issistance  of  the  type  in  which  State, 
Jcal,  or  tribal  governments  have 
Uthority  to  adjust  their  participation  in 
<he  program  in  accordance  with  changes 
made  in  the  program  by  the  Federal 
government.  The  railroad-highway 
program  permits  this  type  of  flexibility 
to  the  States. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  FHWA  has  determined 
that  this  action  does  not  have  sufficient 
federalism  itoplications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
The  FHWA  also  determined  that  this 
action  does  not  preempt  any  State  law 
or  State  regulation  or  affect  the  States' 


ability  to  discharge  traditional  State 
governmental  functions. 

By  adopting  as  final  the  interim  final 
rule,  this  rule  assists  the  States  by 
providing  more  flexibility  and 
clarification  in  implementing  railroad- 
highway  regulations. 

Executive  Order  12372  ^ 

(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Envirormiental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  environment. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November  6.  2000.  This  action  will  not 
have  substantial  direct  effects  on  one  or 
more  Indian  tribes;  will  not  impose 
-  substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
simimary  impact  statement  is  not 
required. 

Executive  Order  1321 1  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order,  because 
it  is  not  a  significant  rule  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(h)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Executive  Order  13045  (Protection  of 
'  Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  action  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulator}' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  140 

Bonds,  Claims,  Grant  programs- 
transportation.  Highways  and  roads, 
Raifroads. 

23  CFR  Part  646 

Grant  programs-transportation. 
Highways  and  roads,  Insurance, 
Railroads. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  23  U.S.C.  109(e). 
120(c).  130, 133(d)(1),  and  315;  and  49 
CFR  1.48(b),  the  interim  final  rule 
amending  23  CFR  parts  140  and  646, 
that  was  published  at  62  FR  45326  on 
August  27,  1997,  is  adopted  as  a  final 
rule  without  change. 

Issued  on:  May  1.  2003. 
Mary  E.  Peters, 

Federal  Highway  Administrator. 

[FR  Doc.  03-11291  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  661 

[FHWA  Docket  No.  FHWA-98-4743] 

RIN2125-AE57 

Indian  Reservation  Roads  Bridge 
Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
action:  Final  rule. 

summary:  The  FHWA  adopts  as  final  an 
interim  final  rule  that  establishes  the 
regulation  on  the  Indian  reservation 
road  bridge  program  (IRRBP).  The 
purpose  of  adopting  the  interim  final 
rule  as  final  is  to  establish  a  nationwide 
priority  program  for  improving  deficient 
Indian  reservation  road  (IRR)  bridges  as 
required  by  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21).  This 
final  rule  also  establishes  the  project 
selection  and  fund  allocation 
procedures  to  ensure  the  uniform 
application  of  this  IRRBP. 
EFFECTIVE  DATE(S):  June  9,  2003.- 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wade  F.  Casey,  P.E.,  Federal  Lands 
Highway  (HFPD-9),  (202)  366-9486,  or 
Ms.  Vivian  Philbin,  Office  of  the  Chief 
Counsel  (HCC-^0),  (303)  716-2122. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m;  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resoiu-ce  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Goverrmient  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  also  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.archives.gov  and  the  Goverimfient 
Printing  Office's  Web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

The  FHWA  published  an  interim  final 
rule  on  part  661  on  July  19,  1999.  at  64 
FR  38565.  Interested  persons  were 
invited  to  submit  comments  to  FHWA 


Docket  No.  FHWA-98-4743.  The 
interim  final  rule  established  the 
nationwide  priority  program  for 
improving  deficient  Indian  reservation 
road  bridges  as  required  by  section  1115 
of  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178;  112  Stat.  107;  June  1998).  The 
interim  final  rule  also  established  the 
project  selection  and  fund  allocation 
procedures  to  ensure  uniform 
application  of  the  program  and 
distribution  of  the  funds  associated  with 
this  program.  The  interim  final  rule  has. 
been  in  effect  since  July  19,  1999. 

Section  1115  of  TEA-21  required  the" 
Secretary  of  Transportation  (hereinafter 
Secretary)  to  establish  a  nationwide 
priority  program  for  improving  deficient 
IRR  bridges.  This,  legislation  also 
required  the  Secretary,  in  cooperation 
with  the  Secretary  of  the  Interior,  to 
reserve  not  less  than  $13  million  for 
projects  to  replace,  rehabilitate, 
seismically  retrofit,  paint,  apply  calcium 
magnesium  acetate  to,  apply  sodium 
acetate/formate  or  other 
environmentally  acceptable,  minimally 
corrosive  anti-icing  and  de-icing 
compositions  or  install  scour 
countermeasures  for  deficient  IRR 
bridges,  including  multiple-pipe 
culverts.  In  order  to  immediately 
implement  the  IRRBP  and  promptly 
address  the  deficient  IRR  bridges,  the 
FHWA,  in  conjunction  with  the  Bureau 
of  Indian  Affairs  (BIA)  and  in 
consultation  with  the  Indian  tribal 
goverrmients  (ITGs)  and  other  interested 
parties,  developed  project  selection  and 
fund  allocation  procedures  and  issued 
an  interim  final  rule. 

Before  issuing  a  final  rule  for  the 
IRRBP,  we  indicated  that  we  would 
invite  and  actively  consider  comments 
introduced  concerning  the  IRRBP 
interim  final  rule  and  that  we  would 
assess  how  the  IRRBP  is  working, 
including  the  fund  allocation  process 
based  on  experience  with  these  rules. 

Summary  of  Comments 

Since  publication  of  the  interim  final 
rule,  the  FHWA  received  5  comments  to 
the  docket,  one  from  a  tribal  chairman, 
one  from  a  tribal  member,  one  from  the 
BIA  Pacific  Regional  Office,  one  from  a 
private  citizen  and  one  from  the  TEA- 
21  Negotiated  Rulemaking  Tribal 
Caucus. 

The  tribal  chairman  was  concerned 
that  the  IRRBP  is  funded  as  a  $13 
million  set-aside  from  the  IRR 
construction  program;  that  the  program 
would  be  a  detriment  to  tribes  in 
Oklahoma;  that  the  bulk  of  deficient  IRR 
bridges  are  in  Oklahoma  and  that  there 
is  a  need  to  place  bridges  on  low  water 
crossings. 


The  individual  tribal  member  who 
commented  was  also  from  Oklahoma 
and  stated  that  the  interim  final  rule  is 
non-compliant  with  the  Civil  Rights 
Act;  it  creates  two  classes  of  Indian 
people,  those  living  on  reservations  and 
those  that  do  not;  and  limits  the  use  of 
program  funds  by  non-BIA  owned  IRR 
bridges  that  serve  non-reservation  tribes 
such  as  Uiose  in  Oklahoma. 

The  BIA  Pacific  Region  was 
concerned  that  tribal  bridge  owners 
would  not  be  able  to  provide  a  20 
percent  funding  match;  that  right-of-way 
should  be  accepted  in  the  form  of  a 
memorandum  of  agreement  (MOA)  or 
memorandum  of  understanding  (MOU) 
between  government  agencies;  that 
TEA-21  be  amended  to  provide  funding 
for  project  planning  and  design;  lastly, 
that  the  120  calendar  day  award  period 
be  amended  to  180  calendar  days. 

The  private  citizen  who  commented 
was  concerned  about  treatment  of  BIA 
versus  non-BIA  owned  bridges  and  that 
all  Indian  tribes  regardless  of  location 
should  benefit  from  this  bridge  program, 
even  if  they  reside  off  the  "Indian 
Reservation." 

The  tribal  caucus  of  the  TEA-21 
Negotiated  Rulemaking  Committee 
recommended  a  number  of  changes  to 
the  interim  final  rule.  It  disagreed  with     - 
the  20  percent  fund  match  requirement 
for  non-BIA  owned  IRR  bridges.  It  also 
disagreed  with  the  provision  that  set  a 
$1.5  million  limitation  on  IRRBP  funds 
for  non-BIA  owned  IRR  bridges.  In 
addition,  it  felt  that  for  structurally 
deficient  IRR  bridges  with  a  sufficiency 
rating  of  50  or  less,  that  the  BIA  should 
use  its  6  percent  administrative  funds  to 
design  replacement  bridges.  It  also 
recommended  that  the  IRR  Coordinating 
committee  be  consulted  regarding  the 
deficient  bridge  list. 

The  FHWA  has  considered  all  of  the 
written  comments  submitted  and  we  are 
adopting  this  interim  rule  as  final  based 
on  the  following  discussion: 

(a)  It  is  approaching  four  years  since 
the  rules  governing  the  IRRBP  have  been 
in  place,  and  ample  time  has  gone  by  to 
observe  whether  the  rules  are  working. 
Since  publication,  69  bridges  have  been 
funded  for  either  replacement  or 
rehabilitation  for  approximately  $35.1 
million.  Based  on  a  query  of  bridges  in 
the  process  of  being  designed ' ,  66 
bridge  plan,  specification  and  estimates 
(PS&Es)  are  slated  to  be  completed  in 
FY  2003  that  will  require  roughly  $39.7 
miUion  in  IRRBP  consfruction  funds. 
This  is  a  good  indication  that  the  IRRBP 
funds  have  been  fully  used  during  the 


'  Recall  that  IRRBP  funds  can  not  be  used  until 
a  PS&E  is  completed.  See  also  23  U.S.C.  202 
(d)(4)(D)  and  23  CFR  661.39. 
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fiscal  years  (FY)  available  during  TEA- 
21  (FY  1999— FY  2003)  except  for  $4.9 
million.  The  $4.9  million  would  be 
available  for  additional  bridge  projects 
in  FY  2004  and  provide  a  stop  gap 
.Jiteasure  duriflfithfi  period  following 
TEA-21 's  expiration  at  the  end  of  FY 
2P03  ujitil  the  reauthorization  process  is 
complete.  Projecting  ahead  to  FY  2004, 
65  additional  bridges  are  plaimed  for 
PB&E  completion  that  will  require 
riughly  $36.5  million  in  IRRBP 
construction  funds.  Likewise,  in  FY 
2005,  24  bridges  are  planned  for  PS&E 
completion  requiring  approximately 
$9.3  million  in  IRRBP  funds.  Based  on 
the  current  use  of  the  IRRBP  funds  and 
the  need  for  additional  funds  beyond 
TEA-21,  the  FHWA  has  determined  that 
the  interim  rules  are  working. 

;  (b)  The  concern,  particularly  within 
Oklahoma,  that  some  Indian  tribes 
would  not  have  access  to  the  IRRBP 
funds  during  the  fiscal  years  of  TEA-21 
is  unfounded.  To  date,  26  percent  of  the 
IRRBP  funds  has  been  spent  on  bridges 
in  Oklahoma.  Other  major  beneficiaries 
of  IRRBP  funds  include  Indian  tribes 
within  New  Mexico  (17  percent)  and 
Arizona  (9  percent).  To  date,  all  eligible 
bridge  projects  submitted  for  processing 
have  been  funded. 

I  (c)  Two  Indian  tribes  and  the  TEA-21 
Negotiated  Rulemaking  Tribal  Caucus 
^^ged  that  the  $1.5  million  limitation  be 
ejliminated  for  non-BIA  owned  bridges 
or  even  simply  waived.  The  FHWA  has 
determined  that  to  remove  the  $1.5 
qiillion  limitation  would  jeopardize 

30th  the  IRRBP  statute  and  its  legislative 
istory  that  envisions  a  national 
program  to  address  the  large  number  of 
deficient  IRR  bridges.  This  rule  does  not 
address  Indian  people  in  terms  of 
Reservation  status.  Rather,  the  rule 
identifies  two  separate  classifications  of 
IRR  bridges,  namely  those  owned  by  the 
BIA  and  those  ovwied  by  a  State,  county 
qr  other  entity.  Based  on  a  recent  query 
of  the  National  Bridge  Inventory,  out  of 
an  inventory  of  approximately  4,400  IRR 
bridges  there  are  roughly  1 ,069  that  are 
deficient.  The  average  age  for  IRR 
bridges  exceed  40  years  and  as  the  IRR 
bridge  infrastructure's  becomes  older 
the  propensity  to  become  deficient 
increases.  If  the  $1.5  million  limitation 
ijrere  removed  for  non-BIA  owned  IRR 
bridges,  it  would  jeopardize  the  funding 
fior  the  66  bridges  that  are  currently 
Undergoing  or  completing  bridge  PS&E's 
this  year  and  would  greatly  limit  the 
number  of  deficient  IRR  bridges  (both 
BIA-owned  and  non-BIA  owned)  which 
could  be  funded  for  replacement  or 
Dehabihtation  in  the  future.  Finally,  23 
l[j.S.C.  204(c)  requires  that  IRR  funds  be 
Supplemental  to  and  not  in  lieu  of  other 
fimds  appropriated  to  the  States.  The 


States  currently  have  access  to  Surface 
Transportation  Program  funds  and 
Highway  Bridge  Replacement  and 
Rehabilitation  funds  that  can  be  used  on 
deficient  non-BIA  owned  IRR  bridges. 
Removal  of  the  matching  requirement 
and  funding  cap  would  contravene  the 
statutory  intent  by  allowing  non-BIA 
owned  IRR  bridges  to  be  fully  funded 
with  IRR  hmds. 

Conclusion 

For  the  reasons  stated  above,  the 
FHWA  adopts  as  a  final  rule  the  interim 
final  rule  published  on  July  19,  1999,  at 
64  FR  38565. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  economic  impact  of 
this  rule  will  be  minimal.  This  action 
merely  adopts  as  final  the  interim  final 
rule  that  has  been  in  effect  since  July  19, 
1999. 

This  final  rule  will  not  adversely 
affect,  in  a  material  way,  any  sector  of 
the  economy.  In  addition,  this  final  rule 
will  not  interfere  with  any  action  taken 
or  plaimed  by  another  agency  and  will 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs  as  this  action  just 
continues  what  has  been  in  effect  since 
1999. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  final  rule  on  small  entities 
including  Indian  tribal  governments 
(ITGs)  and  local  governments  and  has 
determined  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  funding 
available  to  ITGs  under  the  IRRBP  has 
a  beneficial  economic  impact  by 
contributing  to  replacement  and  or 
rehabilitation  of  deficient  IRR  bridges. 
These  bridges  are  vital  to  the 
transportation  infrastructure  and 
economic  development  on  Indian 
reservations.  By  replacing  or 
rehabilitating  deficient  IRR  bridges  the 
IRRBP  is  key  to  enhancing 
transportation  and  the  movement  of 
goods  and  services  in  Indian  country. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 


104-4,  March  22, 1995, 109  Stat.  48). 
This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year. 

Additionally,  the  definition  of 
"Federal  mandate"  in  the  Unfunded 
Mandates  Reform  Act  excludes  financial 
assistance  of  the  type  in  which  State, 
local,  or  Indian  tribal  governments     . 
(ITGs)  have  authority  to  adfust  their 
participation  in  the  program  in 
accordance  wdth  changes  made  in  the 
program  by  the  Federal  government. 
The  IRRBP  permits  this  type  of 
flexibility  to  die  ITGs.    . 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  FHWA  has  determined 
that  this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  FHWA  also  determined  that  this 
action  does  not  preempt  any  State  law 
or  State  regulation  or  affect  the  States' 
ability  to  discharge  traditional  State 
governmental  functions. 

Execu tive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  plaiming  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  environment. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  1^175,  dated 
November  6,  2000.  The  FHWA  has 
determined  that  participation  in  the 
IRRBP  by  the  ITGs  is  optional,  however; 
it  is  advantageous  to  the  ITG  to 
participate  since  the  program  provides 
bridge  construction  and  construction 
monitoring  funds  for  eliminating 
existing  deficient  IRR  bridges.  The  ITG 
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does  need  to  expend  IRR  or  other  hinds 
in  developing  PS&Es  and  prioritize  the 
project  on  their  transportation 
improvement  program  (TIP)  before  they 
can  apply  for  the  IRRBP  funds. 

Based  on  this  analysis  the  FHWA  has 
determined  that  this  action  will  not 
have  substantial  direct  effects  on  one  or 
more  Indian  tribes:  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary  impact  statement  is  not 
required. 

Executive  Order  1321 1  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  Although  this 
proposal  is  a  significant  regulatory 
action  under  Executive  Order  12866,  we 
have  determined  that  it  is  not  a 
significant  energy  action  under  that 
order,  because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energ\'.  Therefore, 
a  Statement  of  Energy  Effects  under 
Executive  Order  13211  is  not  required. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  action  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 


used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  23  CFR  Part  661 

Bridges,  Highways  and  roads,  Indian 
reservation  roads  and  bridges. 

Issued  on:  May  1.  2003. 
Mary  E.  Peters, 

Federal  Highway  Administrator.    . 

*    In  consideration  of  the  foregoing,  and 
under  the  authority  of  23  U.S.C.  120(j) 
and  (k),  202.  and  315:  and  49  CFR  1.48, 
the  interim  final  rule  establishing  23 
CFR  part  661.  which  was  published  at 
64  FR  38565  on  June  19,  1999,  is 
adopted  as  a  final  rule  without  change. 

|FR  Doc.  03-11295  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  301  and  602 

[TD9040] 

RIN  1545-AY56 

Guidance  Necessary  To  Facilitate 
Electronic  Tax  Administration; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury.  j 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  that  were 
published  in  the  Federal  Register  on 
Friday,  January  31,  2003  (68  FR  4918), 
regarding  regulations  that  eliminate 
regulatory  impediments  to  the 
electronic  filing  of  Form  1040,  "U.S. 
Individual  Income  Tax  Retiim." 
DATES:  This  correction  is  effective 
January  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Dewald,  (202)  622-4910  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
sections  152  and  7805(f)  of  the  bitemal 
Revenue  Code. 

Need  for  Correction 

As  published,  these  final  regulations 
contain  an  error  that  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

■  Accordingly,  the  publication  of  final 
regulations  (TD  9040),  that  were  the  sub- 
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ject  of  FR  Doc.^03^2063.  is  corrected  as 

follows; 

■  On  page  4918,  column  3.  the  regulation 

heading  in  the  middle  of  the  column, 

line  5.  the  "RIN  1545-AY56"  is  corrected 

to  read  "RIN  1545-AY04". 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Associate  Chief 
Counsel  (Procedure  and  Adniinistration). 
|FR  Doc.  03-11487  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
(KY-241-FOR] 

Kentuclcy  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  We  are  approving  a  proposed 
ainendment  to  the  Kentucky  regulatory 
program  (the  "Kentucky  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Kentucky  proposed  revisions  to 
the  Kentucky  Administrative 
Regulations  (KAR)  at  16/18:090  sections 
1.  4.  and  5  and  added  section  6 
pertaining  to  sedimentation  ponds  and 
"other  treatment  facilities."  Kentucky 
revised  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  DATE:  May  8.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic.  Telephone; 
(859)  260-8400.  Internet  address: 
bicovacic@osnire.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgrqpnd  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamatiptjcoperations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;and 


rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18.  1982.  You  can  find- 
background  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18.  1982,  Federal  Register 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.11.  917.12,  917.13,  917.15.  917.16 
and  917.17. 

ni  Submission  of  the  Proposed 
Amendment 

iBy  letter  dated  June  25,  2002 
(administrative  record  no.  KY-1544). 
Kentucky  sent  us  a  proposed 
amendment  to  its  program  under 
SMCRA  (30  U.S.C.  1201  et  seq.). 
Kentucky  sent  the  amendment  in 
response  to  our  request  for  additional 
information  in  a  letter  dated  February 
23,  2001  (administrative  record  no.  KY- 
1503).  In  that  letter,  we  asked  Kentucky 
to  clarify  that  its  sedimentation  pond 
performance  standards  also  apply  to 
other  treatment  facilities.  This  issue  was 
originally  presented  to  Kentucky  in  an 
issue  letter  dated  May  26,  2000 
(administrative  record  no.  KY-1479). 
Kentucky's  response  on  August  10,  2000 
(administrative  record  no.  KY-1489)  did 
not  fully  satisfy  our  concerns. 

In  this  submission,  Kentucky 
responded  by  adding  a  new  Section  (6) 
to  its  sedimentation  pond  regulations  at 
405  KAR  16:090  and  18:090  to  establish 
performance  standards  for  "other 
treatment  facilities." 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  August  16, 
2002,  Federal  Register  (67  FR  53539), 
and  in  the  same  document  invited 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  conmient  period  closed  on 
September  16,  2002. 

By  letter  dated  October  30,  2002, " 
(administrative  record  no.  KY-1568) 
Kentucky  submitted  revisions  to  its 
original  submittal  at  sections  1,  4,  5  and 
6.  Because  the  revisions  were  comprised 
of  references  and  did  not  change  the 
substance  or  meaning  of  the  regulations, 
we  did  not  re-open  the  comment  period. 

The  chronology  of  events  that 
preceded  this  notice  follow.  By  letter 
dated  July  30,  1997  (administrative 
record  no.  KY-1410),  Kentucky  sent  us 
a  proposed  amendment  to  its  program 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
The  amendment  revises  405  KAR  at 


sections  8;001,  8:030.  8:040.  16:001. 
16:060,  16:090,  16:100,  16:160.  18:001, 
18:060.  18:090. 18:100.  18:160,  and 
18:120. 

We  announced  receipt  of  the 
proposed  amendment  in  the  September 
5, 1997,  Federal  Register  (62  FR  46933), 
and  in  the  same  document  invited 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment.  , 
The  public  comment  period  closed  on  ' 
October  6,  1997.  On  November  14.  1997. 
a  Statement  of  Consideration  of  public 
comments  was  filed  with  the  Kentucky 
Legislative  Research  Committee.  As  a 
result  of  the  comments  and  by  letter 
dated  March  4.  1998,  Kentucky  made 
changes  to  the  original  submisjsion 
(administrative  record  no.  KY-1422). 
The  revisions  were  made  at  405  KAR 
8:040,  16:060,  18:060.  and  18:210.  By 
letter  dated  March  16,  1998,  Kentucky 
made  additional  changes  to  the  original 
submission  (administrative  record  no. 
KY-1423).  The  revisions  were  made  at 
8:001,  8:030,  8:040,  16:001.  16:060, 
16:090,  16:100, 16:160, 18:001, 18:060. 
18:090,  18:100, 18:160.  and  18:210.  By 
letter  dated  July  14, 1998,  Kentucky 
submitted  a  revised  version  of  the 
proposed  amendments  (administrative 
record  no.  KY-1431).  All  the  revisions, 
except  for  a  portion  of  those  submitted 
March  16,  1998,  were  aimounced  in  the 
August  26,  1998,  Federal  Register  (63 
FR  45430). 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
provisions  at  405  KAR  8:001.  8:030, 
8:040,  16:001,  16:060,  16:090.  16:100, 
16:160,  18:001. 18:060,  18:090. 18:100, 
18:160.  and  18:210.  We  notified 
Kentucky  of  the  concerns  by  letter  dated 
May  26.  2000  (administrative  record  no. 
KY-1479).  Kentucky  responded  in  a 
letter  dated  August  10,  2000.  and 
submitted  additional  explanatory 
information  (administrative  record  no. 
KY-1489).  The  explanatory  information 
and  those  revisions  not  included  in 
previous  notices  were  annoimced  in  the 
June  5,  2002,  Federal  Register  (67  FR 
38621). 

In  this  rule,  we  will  address  only 
those  revisions  at  405  KAR  16/18:090 
sections  1,  4,  5.  and  at  new  section  6. 
We  addressed  Kentucky's  revisions  to 
its  subsidence  control  regulations  at  405 
KAR  18:210  in  a  Federal  Register  notice 
(KY-229)  pubUshed  on  May  7,  2002  (67 
FR  30549).  We  will  address  the 
remaining  revisions  to  the  Kentucky 
regulations  in  future  Federal  Register 
notices  (KY-216  and  KY-228). 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 


SMCRA  and  the  Federal  regulations  at 
30  CFR  732,15  and  732.17.  We  are 
approving  the  amendment. 
At  405  KAR  16/18:090— 
Sedimentation  Ponds,  sections  1  and  5 
are  revised  to  require  that  sedimentation 
ponds  comply  with  sections  1  through 
6  of  405  KAR  16/18:090.  The  revision 
was  made  to  incorporate  a  reference  to 
the  new  performance  standards  for 
"other  treatment  facilities"  at  section  6 
since  those  facilities  may  be  used  in 
conjunction  with,  or  in  addition,  to 
sedimentation  ponds.  Sections  1,  4,  and 
6  also  cite  KRS  350.050,  which  is  the 
general  grant  of  authority  and  powers  to 
Kentucky's  Natural  Resources  and 
Environmental  Protection  Cabinet' 
(Cabinet).  Accordingly,  these  added 
references  are  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

At  405  KAR  16/18:090  new  section  6, 
Kentucky  is  adding  regulations  for 
"other  treatment  facilities."  The 
definition  of  this  term  was  included  in 
Kentucky's  July  30,  1997,  submission 
(administrative  record  no.  KY-1410).  l\ 
will  be  approved  in  the  final  rule  notice 
for  KY-228.  In  new  section  6,  Kentucky 
is  permitting  the  use  of  other  treatment 
facilitieiin  conjimction  with 
sedimentation  ponds  or  in  place  of 
sedimentation  ponds,  if  specifically 
approved  by  the  Cabinet  for  that 
purpose  on  a  case-by-case  basis, 
pursuant  to  the  Cabinet's  authority  in 
KRS  350.050.  Other  treatment  facilities 
shall  be  designed  to  treat  the  10-year, 
24-hour  precipitation  event  unless  a 
lesser  design  event  is  approved  by  the 
Cabinet  based  on  terrain,  climate,  other 
site-specific  conditions  and  a 
demonstration  by  the  permittee  that  the 
effluent  limitations  of  405  KAR  16:070 
(or  18:070)  Section  l(l)(g)  will  be  met. 
They  must  meet  all  requirements  for 
sedimentation  ponds,  if  the 
requirements  can  be  appropriately 
applied  to  other  treatment  facilities.  The 
Cabinet  shall  determine  the  applicable 
requirements  on  a  case-by-case  basis 
depending  upon  the  type  of  other 
treatment  facilities.  In  every  case,  the 
other  treatment  facilities  shall  be 
designed,  constructed,  and  maintained 
to;  (a)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  perennial 
streams  unless  approved  by  the  Cabinet, 
pursuant  to  the  Cabinet's  authority  in 
KRS  350.050;  (b)  provide  adequate 
sediment  storage  volume,  as  approved 
on  a  c^e-by-case  basis  by  the  Cabinet 
based  upon  the  anticipated  volume  of 
sediment  to  be  collected  diu-ing  the 
design  precipitation  event  and  a  feasible 
plan  for  clean-out  operations;  (c) 
provide  adequate  detention  time  so  that 
the  discharges  shall  meet  the 
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requirements  of  405  KAR  16:070  (or 
18:070)  section  l(l)(g);  (d)  minimize 
short  circuiting  to  the  extent  possible; 
and  (e)  provide  periodic  sediment 
removal  sufficient  enough  to  maintain 
adequate  volume  for  the  design  event. 
The  proposed  plan  for  clean-out 
operations  shall  be  included  in  the 
design  and  shall  be  approved  if  the 
Cabinet  determines  it  is  feasible.  The 
plan  shall  include  a  time  schedule  or 
clean-out  elevations,  or  an  appropriate 
combination  thereof,  sufficient  to 
maintain  adequate  volume  for  the 
sediment  to  be  collected  during  the 
design  precipitation  event. 

The  Federal  regulations  at  30  CFR 
816/81 7.46(d)(1)  and  Kentucky's 
proposed  regulations  both  require  that 
other  treatment  facilities  be  designed  to 
treat  the  10-year,  24-hour  precipitation 
event  unless  a  lesser  event  is  approved 
by  the  regulatory  authority. 
Additionally,  the  Federal  regulations  at 
30  CFR  816/817.46(d)(2)  require  that 
other  treatment  facilities  must  be 
designed  in  accordance  with  the 
applicable  requirements  of  816/ 
817.46(c).  In  the  preamble  to  the  1983 
Federal  rule,  OSM  stated  that  in  "every 
case,  it  is  intended  that  30  CFR  816.46 
(c)(l)(ii)  and  (c)(l)(iii)(A),  (B),  (E),  and 
(F)  will  apply  to  all  other  treatment 
facilities."  60  FR  44032,  44047 
(September  26,  1983).  Kentucky's 
proposed  regulations  at  section  6  (3)(a) 
through  (e)  are  substantively  identical  to 
the  Federal  regulations  at  30  CFR  816/ 
817.  46  (c)(l)(ii)  and  (c)(1)  (iii)(A),  (B), 
(E).  and  (F).  Thus,  we  find  that 
Kentucky's  proposed  revisions  to 
sections  1,4,  and  5  and  the  addition  of 
Section  6  to  its  regulations  are  no  less 
effective  than  the  Federal  regulations  at 
30CFR816/817.46(d). 

IV.  Summary  and  Disposition  of 
Comments  ^ 

Public  Comments  ^ 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  Augjist  16, 
2002.  Federal  Register  (67  FR  53539), 
and  in  the  same  document  invited 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  Kentucky  Resources  Council,  Inc. 
(KRC)  submitted  written  comments  on 
August  29,  2002  (administrative  record 
no.  KY-1566).  The  KRC  generally 
supports  the  amendment  and  stated,  "it 
appears  that  the  state  regulation,  while 
different  in  structure  and  terminology, 
provides  at  least  as  protective  and 
rigorous  a  review  of  proposed  sediment 
controls  as  does  the  federal 
counterpart." 


Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i). 
by  letter  dated  August  28,  2002,  we 
solicited  comments  on  the  proposed 
amendment  submitted  on  June  25,  2002, 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Kentucky  program  (administrative 
record  no.  KY-1565).  We  received  no 
responses. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to  . 
~Those  provisions  of  the  proposed  i^- 

program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  By 
letter  dated  August  28,  2002.  we 
solicited  EPA's  comments  and/or 
concurrence  (administrative  record  no. 
KY-1565).  This  amendment  does  not 
contain  provisions  that  relate  to  air  or 
water  quality  standards  and,  therefore, 
concurrence  by  the  EPA  is  not  required. 
EPA  did  not  submit  comments 
pertaining  to  KentudKy's  addition  of 
new  Section  6  to  405  KAR  16/18:090 
which  is  the  subject  of  this  rule, 
although  the  EPA  commented  on  an 
earlier  Kentucky  submission  in  a  letter 
dated  November  28,  2000 
(administrative  record  no.  KY-1501). 

V.  OSM's  t^cision 

Based  on  the  above  findings,  we 
approve  the  proposed  amendment  as 
submitted  by  Kentucky  on  June  25, 
2002,  and  re\ised  on  October  30,  2002. 
To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  917  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  iimnediately.  Section  503(a)  of 
SMCRA  requires  that  Kentucky's 
program  demonstrates  that  it  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 


that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Kentucky  program,  we 
will  recognize  only  the  statutes, 
regulations,  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials.  We  will  require 
Kentucky  to  enforce  only  approved 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rulefdoes  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

^Executive  Order  12666— Regulatory 
Planning  and  Review  ,        '•' 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  nteets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  ^^ection.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface.coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 


regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175.  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  oiie  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govermnent  and  Indian  tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  132U^Regulations 
That  Significantly  AT^ct  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  u^der  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that^gency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
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meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 


determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
.unfiinded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  is  30  CFR  Part  917 

Intergoverrunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  28,  2003. 

Brent  WahiquisI, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set-out  in  the  preaihble, 
30  CFR  part  917  is  amended  as  set  forth 
below: 

PART  91 7— KENTUCKY 

■  1 .  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  917.15  is  amended  in  the 
table  by  adding  a  new  entry  in  chrono- 
logical order  by  the  date  of  final  publica- 
tion to  read  as  follows: 

§  91 7.1 5    Approval  of  Kentucky  regulatory 
program  amendments. 


original  amendment  submission  date 


Juni 


Date  of  final 
publication 


Citation/description 


25,2002 


May  8,  2003      KAR  16:090  Sections  1(1),  (2),  4,  5(2)  and  (6)  and  18:090  Scions  1(1),  (2),  4,  5(2) 
and  (6). 


u. 


IFR 


BILLMB  CODE  4310-05-P 


loc.  03-11221  Filed  5-7-03;  8:45  am)  DEPARTMENT  OF  THE  INTERIOR 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

[WY-030-FOR] 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamatic|p  and  Enforcement,  Interior. 


ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  We  are  approving  a  proposed 
amendment  to  the  Wyoming  regulator}' 
program  (the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Wyoming  proposed  revisions  to 
rules  about  placement  of  spoil  outside 
the  mined-out  area,  clarification  of  self- 
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bonding  requirements,  approving  permit 
revisions,  incremental  bonds,  incidental 
operation  changes,  and  termination  of 
jurisdiction  to  be  consistent  with  the 
corresponding  Federal  regulations, 
provide  additional  safeguards  and 
clarify  ambiguities. 
EFFECTIVE  DATE:  May  8.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550. 
Internet  address:  GPadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

[.  Background  on  the  Wyoming  Program 

II.  Submis.sion  of  the  Proposed  .Amendment 

III.  Office  of  Surface  Mining  Reclamation  and 
Enforcement's  (OSM)"Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSMs  Decision 

VI.  Procedural  Determinations 

I.  Background  of  the  Wyoming  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Wyoming 
program  on  November  26,  1980.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  November  26, 1980,  Federal 
Register  (45  FR  78637).  You  can  also 
find  later  actions  concerning  Wyoming's 
program  and  program  amendments  at  30 
CFR  950.10,  950.12.  950.15,  and  950.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  30,  2002. 
Wyoming  sent  us  an  amendment  to  its 
program  (Administrative  Record  No. 
WY-35-01)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  Wyoming  sent  the 
amendment  in  response  to  a  November 
7,  1988.  letter  (Administrative  Record 
No.  WY-35-05),  and  a  February  21, 
1990,  letter  (Administrative  Record  No. 
WY-35-07)  that  we  sent  to  Wyoming  in 
accordance  with  30  CFR  732.i7(c),  and 
in  response  to  the  required  program 
amendments  at  30  CFR  950.16(j,"k,  n.  y, 
and  z)  and  to  include  the  changes  made 
at  its  own  initiative. 

The  provisions  of  Wyoming's  Coal 
Rules  that  Wyoming  proposed  to  revise 
are:  (1)  Chapter  1,  Section  2  (by)  and 


Chapter  13,  Section  1(a),  (b),  and  (c), 
definitions,  cross-refterence,  and 
guidelines  on  permit  revisions;  (2) 
Chapter  4,  Section  2(b)(iv),  backfilling, 
grading,  contouring,  spoil,  topsoil, 
vegetative  and  organic  material  to 
satisfy  the  required  program  amendment 
at  30  CFR  950.16(n);  (3)  Chapter  11, 
Sections  1(a),  2(a),  3(b),  3(c)  and  4(a), 
bond  and  insurance  requirements  for 
surface  coal  mining  operations  under 
regulatory  programs,  intended  to  satisfy' 
some  of  the  deficiencies  identified  by 
OSM  in  its  November  7.  1988,  30  CFR 
732  letter  to  Wyoming;  (4)  Chapter  12. 
Section  1(b),  review,  public 
participation,  and  approval  or 
disapproval  of  permit  applications, 
permit  term  and  conditions,  and 
Chapter  13^  Section  l(d){iv)(D),  probable 
hydrologic  consequences  assessment 
revision  or  update  (changes  to  both 
Chapters  12  and  13  are  intended  to 
satisfy  the  program  deficiency  identified 
at  30  CFR  950.16(y));  (5)  Chapter  12, 
Section  2(d){iii),  bonding  and  insurance 
procedures  intended  to  satisfy  the 
program  deficiencies  (numbered  G-1) 
contained  in  the  February  21,  1990,  30 
CFR  part  732  letter  we  sent  to  Wyoming; 
(6)  Chapter  15,  Section  7,  termination  of 
jurisdiction,  intended  to  satisfy  the 
program  deficiency  (D-l )  we  sent 
Wyoming  in  a  February  21,  1990,  30 
CFR  part  732  letter:  (7)  Chapter  13, 
Section  1(d),  intended  to  correct  a  cross- 
reference  listed  as  a  program  deficiency 
in  30  CFR  950.16(j)  (part  2);  and  (8) 
Chapter  13,  Section  1(a),  concerning 
alternative  methods  of  permit  revision, 
intended  to  satisfy  the  program 
deficiency  fisted  at  30  CFR  950.16(i) 
[part  3]. 

We  announced  receipt  of  the 
proposed  amendment  in  the  June  19, 
2002.  Federal  Register  (67  FR  41656).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment  s  adequacy 
(Administrative  Record  No.  WY-35-10). 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
July  19,  2002.  We  received  "no 
comment"  letters  from  two  Federal 
agencies,  the  U.S.  Fish  and  Wildlife 
Service  and  the  U.S.  Mine  Safety  and 
Health  Administration. 

m.  OSMs  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  C^FR  732.15  and  732.17.  We  are 
approving  the  amendment. 


A.  Minor  Revisions  to  Wyoming's  Rules 

Wyoming  proposed  minor  wording, 
editorial,  punctuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  rules. 

1.  Wyoming  Coal  Rules:  Chapter  4, 
Section  2{b)(iv)(C);  Federal  rules:  30 
CFR  816.102(d),  Placement  of  spoil 
outside  the  mined-out  area. 

In  this  section,  Wyoming  has  simply 
removed  superfluous  wording  to  more 
closely  follow  the  Federal  requirement 
at  30  CFR  816.102(d). 

Because  these  changes  are  minor,  we 
find  that  they  will  not  make  Wyoming's 
rules  less  effective  than  the 
corresponding  Federal  regulations. 

B.  Revisions  to  Wyoming's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Proxisions  of  the  Federal 
Regulations 

Wyoming  proposed  revisions  to  the 
following  rules  containing  language  that 
is  the  same  as  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulations. 

1.  Wyoming's  Coal  Rules:  Chapter  4, 
Section  2(b)(iv);  Federal  rules:  30  CFR 
816.1.2(d),  backfilling,  grading, 
contouring,  spoil,  topsoil,  vegetative 
and  organic  material. 

2.  Wyoming's  Coal  Rules:  Chapter  12, 
Section  1(b)  and  Chapter  13,  Section 
l(d)(iv)(D);  Federal  regulations:  30  CFR 
774.15(c)(1),  review,  public 
participation,  and  approval  or 
disapproval  of  permit  applications, 
permit  term  and  conditions,  and 
probable  hydrologic  consequences 
assessment  revision  or  update. 

3.  Wyoming's  Coal  Rules:  Chapter  15, 
Section  7;  Federal  regulations:  30  CFR 
700.11,  termination  of  jurisdiction  and 
release  of  bonds  or  deposits. 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 

C.  Revisions  to  Wyoming's  Rules  That 
Are  Not  the  Same  as  the  Corresponding 
Provisions  of  the  Federal  Regulations 

1.  Wyoming's  Coal  Rules:  Chapter  1, 
Section  2 (by)  and  Chapter  13,  Section 
1(a),  (b)  and  (c);  there  is  no  Federal 
counterpart;  definitions,  cross-reference, 
and  guidelines  on  permit  revisions. 

There  is  no  Federal  definition  of 
"revised  mining  or  reclamation 
operations,"  therefore  a  comparison 
cannot  be  made;  however,  Wyoming  is 
deleting  the  phrase  "except  for 
incidental  operation  changes,"  as 
required  in  our  July  25,  1990,  Federal 
Register  notice.  It  is  consistent  with  and 
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E  0  less  effective  than  the  Federal 
rjgulations. 

2.  Wyoming's  Coal  Rules:  Chapter  11, 
Siections  1(a),  2(a),  3(b),  3(c),  4(a); 
Federal  regulations:  30  CFR  800.23,  self- 
bonding. 

\Vyoming  proposes  revisions  to  its 
T^aes  governing  self-bonding  intended  to 
satisfy  defieiencies  identified  by  OSM 
in  its  letter  dated  November  7,  1988, 
upder  30  CFR  732.17  requiring 
alnendments  to  the  Wyoming  program. 

a  Chapter  11,  Section  1(a) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11,  Section  1(a)  by 
revising  it  to  read.  "*  *  *  The 
indemnity  agreement  is  signed  by  the 
permittee,  and  if  applicable,  the  parent 
company  or  non-parent  corporate 
guarantor." 

JThe  Federal  regulations  under  30  CFR 
860.5(c)  state,  "Self  bond  means  an 
indemnity  agreement  in  a  sum  certain 
ej^ecuted  by  the  applicant  and  any 
corporate  guarantor  made  payable  to  the 
regulatory  authority,  with  or  without  a 
separate  surety." 

I A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
r^uJations  finds  that  it  removes  an  old 
reference  to  a  Federal  agency  as  a 
potential  guarantor  of  a  self-bond  for  a 
coal  mining  operation.  Wyoming's 
modification  of  the  term  "corporate"  to 
"parent"  and  "non-parent"  where 
applicable  clarifies  that  the  definition 
applies  to  both  a  parent  and  non-parent 
corporate  guarantor.  Consequently,  as 
proposed,  the  minor  revisions  and 
clarifications  are  consistent  with  and  no 
less  effective  than  the  requirements  of 
the  Federal  regulations. 

b.  Chapter  11,  Section  2(a)(x) 

Wyoming  has  {Proposed  to  amend  the 
text  of  Chapter  11,  Section  2(a)(x)  by 
revising  the  text  to  read,  "A  written 
guarantee  for  an  operator's  self-bond 
from  a  parent  corporation  guarantor,af 
the  guarantor  meets  conditions  of 
subsections  (a)(iv),  (vi),  (viii)  and  (ix)  of 
this  Section  as  if  it  were  the  operator. 
Such  a  written  guarantee  may  be 
accepted  by  the  Administrator  and  shall 
be  referred  to  as  a  "parent  corporate 
guarantee." 

The  Federal  regulations  at  30  CFR 
80D.23(c)(l)  state,  "The  regulatory 
authority  may  accept  a  WTitten 
guarantee  for  an  applicant's  self-bond 
from  a  parent  corporation  guarantor,  if 
the  guarantor  meets  the  conditions  of 
Paragraphs  (b){l)-(b)(4)  of  this  Section  as 
if  it  were  the  applicant.  Such  written 
guarantee  shall  be  referred  to  as  a 
"corporate  guarantee." 

The  November  7,  1988,  30  CFR  part 
732  letter  directed  Wyoming  to  revise 


the  text  under  this  section  to  address  the 
statement  that,  "The  operator  must  only 
supply  information  addressing 
requirements  not  met  by  the  parent 
corporation  guarantor."  VVyoming  has 
deleted  this  sentence,  consequently,  as 
proposed,  the  minor  revisions  and 
clarifications  are  consistent  with  and  no 
less  effective  than  the  requirements  of 
the  Federal  regulations. 

c.  Chapter  11,  Section  2(a)(x)(A) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11,  Section  2(a)(x)(A)  by 
revising  the  text  to  read,  "If  the  operator 
fails  to  complete  the  reclamation  plan, 
the  parent  corporate  guarantor  shall  do 
so  or  the  parent  corporate  guarantor 
shall  be  liable  under  the  indemnity 
agreement  to  provide  funds  to  the  state 
sufficient  to  complete  the  reclamation 
plan,  but  not  to  exceed  the  bond 
amount." 

The  Federal  regulations  at  30  CFR 
800.23(c)(l)(i)  state,  "If  the  appficant 
fails  to  complete  the  reclamation  plan, 
the  guarantor  shall  do  so  or  the 
guarantor  shall  be  liable  under  the 
indemnity  agreement  to  provide  funds 
to  the  regulatory  authority  sufficient  to 
complete  the  reclamation  plan,  but  not 
to  exceed  the  bond  amount." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  Wyoming  has 
added  the  term  "parent  corporate"  in 
front  of  guiarantor  to  clarify  which  type 
of  guarantor;  is  being  referred  to  in  the 
rule.  Consequently,  as  proposed,  the 
clarification  is  consistent  with  and  no 
less  effective  than  the  requirements  of 
the  Federal  regulations. 

d.  Chapter  11,  Section  2{a)(x)(B) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11,  Section  2(a)(x)(B)  by 
revising  the  text  to  read,  "The  parent 
corporate  guarantee  shall  remain  in 
force  unless  the  parent  corporate 
guarantor  sends  notice  of  cancellation 
by  certified  mail  to  the  operator  and  to 
the  Administrator  at  least  90  days  in 
advance  of  the  cancellation  date,  and 
the  Administrator  accepts  the 
cancellation." 

The  Federal  regulations  under  30  C!FR 
800.23(c)(l)(ii)  state,  "The  corporate 
guarantee  shalj  remain  in  force  imless 
the  guarantor  sends  notice  of 
cancellation  by  certified  mail  to  the 
regulatory  authority  at  least  90  days  in 
advance  of  the  cancellation  date,  and 
the  regulatory  authority  accepts  the 
cancellation." 

A  comparison  of  Wyoming's  proposed 
language  with  the  Federal  regulations 
finds  that  the  proposed  revisions  to 
Chapter  11,  Section  2(a)(x)(B)  remove 
the  reference  to  a  Federal  agency 


guarantor  and  clarifv'  which  type  of 
guarantor  is  being  referred  to  in  the  rule. 
The  resulting  Wyoming  regulations  are 
consistent  with,  and  no  less  effective 
than,  the  Federal  regulations. 

e.  Chapter  11.  Section  2(a){xi) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11,  Section  2(a)(xi)  by 
incorporating  the  following  language: 
"A  written.guarantee  for  an  applicant's 
self-bond  from  any  corporate  guarantor, 
whenever  the  operator  meets  the 
conditioqispf  subsections  (a)(iv),  (a)(vi) 
and  (a)(ix)  of  this  Section,  and  the 
guarantor  meets  the  conditions  of 
subsections  (a)(iv),  (a)(vi),  (a)(vii)  and 
(a)(ix)  of  this  Section  may  be  accepted 
by  the  Administrator.  Such  written 
guarantee  shall  be  referred  to  as  a  "non- 
parent  corporate  guarantee."  The  terms 
of  this  guarantee  shall  provide  for 
compliance  with  the  conditions  of 
subsections  (a)(x)(A)  and  (B)  of  this 
Section.  The  Administrator  may  require 
the  operator  to  submit  any  information 
specified  in  subsection  (a)(vii)  of  this 
Section  in  order  to  determine  the 
financial  capabilities  of  the  operator." 

The  Federal  regulations  imder  30  CFR 
800.23(c)(2)  state,  "The  regulatory 
authority  may  accept  a  written 
guarantee  for  an  applicant's  self-bond 
from  any  corporate  guarantor,  whenever 
the  applicant  meets  the  conditions  of 
paragraphs  (b)(1),  (b)(2)  and  (b)(4)  of  diis 
section,  and  the  guarantor  meets  the 
conditions  of  paragraphs  (b)(1)  through 
(b)(4)  of  this  section.  Such  a  written 
guarantee  shall  be  referred  to  as  a  "non- 
parent  corporate  guarantee."  The  terms 
of  this  guarantee  shall  provide  for 
compliance  with  the  conditions  of 
paragraphs  (c)(l){i)  Uu-ough  (c)(l)(iii)  of 
this  section.  The  regulatory  authority 
may  require  the  applicant  to  submit  any 
information  specified  in  paragraph 
(b)(3)  of  this  section  in  order  to 
determine  the  financial  capabilities  of 
the  applicant." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  it  now 
incorporates  the  Federal  counterpart 
language  addressing  the  conditions 
under  which  the  regulatory  authority 
may  accept  a  written  guarantee  of  an 
operator's  self-bond  from  a  thfrd  party 
other  than  the  parent  corporation. 
Therefore,  it  is  no  less  effective  than  the 
Federal  regidations. 

f.  Chapter  11,  Section  2(a){xii) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  1 1 .  Section  2(a)(xi)  by 
renumbering  it  as  (xii).  as  a  result  of 
creating  a  new  Section  (2){xi),  and 
revising  the  text  to  read.  "The  following 
in  order: 
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(A)  For  the  Administrator  to  accept  an 
operators  self-bond,  the  total  amount  of  the 
outstanding  and  proposed  self-bonds  of  the 
operator  shall  not  exceed  25  percent  of  the 
operator's  tangible  net  worth  in  the  United 
States,  or 

(B)  For  the  Administrator  to  accept  a 
corporate  guarantee,  the  total  amour»(  of  the 
parent  corporation  guarantor's  present  and 
proposed  self-bonds  and  guaranteed  self- 
bonds  shall  not  exceed  25  percent  of  the 
parent  corporate  guarantor's  tangible  net 
worth  in  the  United  States,  or" 

The  Federal  regulations  at  30  CFR 
800.23(d)  state,  "For  the  regulatory 
authority  to  accept  an  applicant's  self- 
bond,  the  total  amount  of  the 
outstanding  and  proposed  self-bonds  of 
the  applicant  for  surface  coal  mining 
and  reclamation  operations  shall  not 
exceed  25  percent  of  the  applicant's 
tangible  net  worth  in  the  United  States. 
For  the  regulatory  authority  to  accept  a 
corporate  guarantee,  the  total  amount  of 
the  parent  corporation  guarantor's 
present  and  proposed  self-bonds  and 
guaranteed  self-bonds  for  surface  coal 
mining  and  reclamation  operations  shall 
not  exceed  25  percent  of  the  guarantor's 
tangible  net  worth  in  the  United  States." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  Wyoming  has 
added  the  terms  "parent"  and  "parent 
corporate"  to  maintain  consistent 
references  in  the  rules,  and  has 
reformatted  the  manner  in  which  the 
rules  are  presented.  Consequently,  as 
proposed,  the  clarification  is  consistent 
with  and  no  less  effective  than  the 
requirements  of  the  Federal  regulations. 

g.  Chapter  11,  Section  2(a)(xii) 

Wyoming  has  proposed  to  amend  the 
text  of  the  newly  created  Chapter  1 1 , 
Section  2(a)(xii)  by  incorporating  the 
following  language  "(C)  For  the 
Administrator  to  accept  a  non-parent 
corporate  guarantee,  the  total  amount  of 
the  non-parent  corporate  guarantor's  • 
present  and  proposed  self-bonds  and 
guaranteed  self-bond  shall  not  exceed 
25  percent  of  the  non-parent  corporate 
guarantor's  tangible  net  worth  in  the 
United  States." 

The  Federal  regulations  at  30  CFR 
800.23(d)  state,  "For  the  regulatory 
authority  to  accept  a  non-parent 
corporate  guarantee,  the  total  amoimt  of 
the  non-parent  corporate  guarantor's 
present  and  proposed  self-bonds  and 
guaranteed  self-bonds  shall  not  exceed 
25  percent  of  the  guarantor's  tangible 
net  worth  in  the  United  States." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  it  now 
incorporates  the  Federal  counterpart 
language  addressing  the  conditions 
under  which  the  regulatory  authority 


may  accept  a  non-parent  corporate 
guarantee.  Therefore,  it  is  no  less 
effective  than  the  Federal  regulations. 

h.  Chapter  11,  Section  3(b)(i) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11.  Section  3(b)(i)  by 
revising  the  text  to  read,  "The 
indemnity  agreement  shall  be  executed 
by  all  persons  and  parties  who  are  to  be 
bound  by  it,  including  the  parent  or 
non-parent  corporate  guarantor,  and 
shall  bind  each  jointly  and  severally." 

The  Federal  regulations  at  30  CFR 
800.23(e)(1)  state,  "The  indemnity 
agreement  shall  be  executed  by  all 
persons  auid  parties  who  are  to  be  bound 
by  it.  including  the  parent  corporation 
guarantor,  and  shall  bind  each  jointly 
and  severally." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  Wyoming  has 
added  the  term  "or  non-parent"  and       ° 
deleted  the  reference  to  "Federal 
agency  "  to  clarify  that  both  types  of 
corporate  guarantors  are  being  referred 
to  in  the  rule,  and  to  remove  the 
obsolete  reference  to  a' Federal  agency. 
Consequently,  as  proposed,  the 
clarification  is  consistent  with  and  no 
less  effective  than  the  requirements  of 
the  Federal  regulations. 

i.  Chapter  11,  Section  3(b)(ii) 

Wyoming  has  proposed  to  amend  the 
text  of  Chapter  11.  Section  3{b)(ii)  by 
revising  the  text  to  read,  "Corporations 
applying  for  a  self-bond  or  parent  and 
non-parent  corporations  guaranteeing  an 
operator's  self-bond  shall  submit  an 
indemnity  agreement  signed  by  two 
corporate  officers  who  are  authorized  to 
bind  their  corporations.  A  copy  of  such 
authorization  shall  be  provided  to  the 
Administrator  along  with  an  affidavit 
certifying  that  such  an  agreement  is 
valid  under  all  applicable  Federal  and 
State  laws.  In  addition,  all  corporate 
guarantors  shall  provide  a  copy  of  the 
corporate  authorization  demonstrating 
that  the  corporation  may  guarantee  the 
self-bond  and  execute  the  indemnity 
agreement." 

The  Federal  regulations  at  30  CFR 
800.23(e)(2)  state,  "Corporations 
applying  for  a  self-bond,  and  parent  and 
non-parent  corporations  guaranteeing  an 
applicant's  self-bond  shall  submit  an 
indemnity  agreement  signed  by  two 
corporate  officers  who  are  authorized  to 
bind  their  corporations.  A  copy  of  such 
authorization  shall  be  provided  to  the 
regulatory  authority  along  with  an 
affidavit  certifying  that  such  an 
agreement  is  valid  under  all  applicable 
Federal  and  State  laws.  In  addition,  the 
guarantor  shall  provide  a  copy  of  the 
corporate  authorization  demonstrating 


that  the  corporation  may  guarantee  the 
self-bond  and  execute  the  indemnity 
agreement." 

A  comparison  of  Wyoming's  proposed 
language  with  that  of  the  Federal 
regulations  finds  that  it  now  requires 
the  submission  of  an  affidavit  certifying 
that  the  agreement  is  valid  under  all 
applicable  State  and  Federal  laws,  and 
requires  that  any  grantor  provide  a  copy 
of  the  corporate  authorization 
demonstrating  that  the  corporation  may 
guarantee  the  self-bond  and  execute  the   . 
indemnity  agreement.  The  revised  text 
also  deletes  the  outdated  references  to  a 
Federal  agency  guaranty.  It  is  consistent 
with  and  no  less  effective  than  the 
Federal  regulations. 

As  a  result  of  the  changes  made  to 
Chapter  3(b)(ii),  Wyoming  has  also 
revised  their  policy  memorandum, 
"Wyoming  Envirorunental  Quality 
Act — Form  and  Execution  of  Self- 
Bonding  Indemnity  Agreement  and 
Corporate  or  Federal  Agency  Guaranty" 
to  remove  all  references  to  a  Federal 
Agency  Guaranty  and  to  add  the 
requirement  that  the  affidavit  certifying 
the  agreement  is  valid  under  all 
applicable  State  and  Federal  laws  shall 
also  be  submitted.  The  resulting 
memorandum,  "Wyoming 
Environmental  Quality  Act — Form  and 
Execution  of  Self-Bonding  Indemnity 
Agreement  and  Parent  or  Non-Parent 
Corporate  Guaranty"  is  consistent  with 
and  no  less  effective  than  the 
requirements  of  the  Federal  regulations. 

j.  Chapter  11,  Section  3(c)  and  Section 
4(a)(ii) 

Wyoming  has  proposed  to  amend  the 
text  of  the  two  regulations  cited  above 
to  change  the  reference  to  Section  2 
(a)(xi)  to  Section  2(a)(xii). 

A  comparison  of  Wyoming's  proposed 
language  to  the  existing  language  finds 
that  the  insertion  of  a  new  rule  under 
Chapter  11,  Section  2(a)(xi)  required 
that  the  existing  cross-references  in 
these  two  rules  reference  the  correct 
subsection.  The  correct  subsection  has 
been  referenced  and  this  Wyoming  rule 
is  now  consistent  with  and  no  less 
effective  than  the  Federal  regulations. 

3.  Wyoming's  Coal  Rules:  Chapter  12, 
Section  2(d)(iii);  Federal  regulations:  30 
CFR  800.11(b)(4),  separate  increments 
within  a  bonded  area. 

Wyoming  proposes  to  add  a 
subsection  to  its  regulations  and  revise 
its  existing  regulations  to  mandate  that 
isolated  and  independent  increments  of 
the  permitted  mine  area  be  of  sufficient 
size  and  configuration  for  efficient 
reclamation  operations,  should 
reclamation  by  the  Wyoming 
Department  of  Environmental  Quality 
become  necessary. 


Federal  Registe'r/Vol.  68,  No.  89/Thursday,  May  8,  2003 /Rules  and  Regulations  24651 


Federal  regulations  at  30  CFR 
800.11(b)(4)  require  what  Wyoming  is 
proposing  here.  Therefore,  the  Wyoming 
regulations  are  no  less  effective  than  the 
Federal  regulations. 

4.  Chapter  13,  Section  3(a)  to  read 
Section  1(d)  rather  than  1(b)  [formerly 
chapter  XIV]. 

ITnis  revision  was  approved  in  the 
Atigust  6,  1996,  Federal  Register  but  the 
required  program  amendment  was 
inadvertently  not  removed  from  the 
Code  of  Federal  Regulations  (CFR). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
WY-35-6),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Wyoming 
program  (Administrative  Record  No. 
Wy-35-6). 

"Two  Federal  agencies  commented. 
David  Lauriski  of  the  U.S.  Mine  Safety 
and  Health  Administration,  in  his  May 
23,  2002,  letter,  stated  that  none  of  the 
(rule)  changes  have  a  direct  impact  on 
employee  or  public  health  or  safety  and 
that  he  consequently  has  no  comments. 
Michael  Long  of  the  U.S.  Fish  and 
Wildlife  Service,  in  his  Jime  4,  2002, 
comment,  stated  that  he  did  not  believe 
that  the  proposed  amended  regulations 
would  adversely  affect  any  threatened 
or  endangered  species  on  coal  mine 
permit  areas  in  Wyoming. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii),  we  are  required  to  get  concmrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  afr  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Wyoming 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  we  did  not  ask  EPA  to  concur 
on  the  amendment. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  May  5,  2002,  we 
requested  comments  on  Wyoming's 


amendment  (Administrative  Record 
Nos.  WY-35-3  and  4),  but  neither 
responded  to  oiur  request. 

V;  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  Wyoming  amendment  sent 
to  us. 

We  approve,  as  discussed  in:  finding 
III.A.l,  concerning  placement  of  spoil 
outside  the  mined-out  area;  finding 
in.B.l,  concerning  backfilling,  grading, 
contouring,  spoil,  topsoil,  vegetative 
and  organic  material;  finding  III.B.2, 
concerning  review,  public  participation 
and  approval  or  disapproval  of  permit 
applications,  permit  term  and 
conditions,  and  probable  hydrologic 
consequences  assessment  revision  or 
update:  finding  III.B.3,  concerning 
termination  of  jurisdiction  and  release 
of  bonds  or  deposits;  finding  III.C.l, 
concerning  the  definition  of  revised 
mining  or  reclamation  operations; 
finding  ni.C.2.a  through  j,  concerning 
self-bonding;  finding  III.C.3,  concerning 
isolated  increments  of  the  permitted 
mine  area;  and  finding  III.C.4, 
concerning  the  removal  from  the  CFR  a 
revision  that  was  approved  in  the 
August  6, 1996,  Federal  Register,  but 
was  not  removed  as  a  required  program 
amendment  from  the  CFR. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  imless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  die 
oversight  of  the  Wyoming  program,  we  . 
will  recognize  only  the  statutes, 
regulations  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  will  require 
Wyoming  to  enforce  only  approved 
provisions. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  emalysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866^Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meete  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

__    In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibiUties  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  r^ard  to  the 
regulation  of  siu-face  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining  , 

operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 
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Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  ffom  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energ\',  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  thai 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a.  does  not  have  an  annual 
effect  on  the  economy  of  SlOO  million; 
b.  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  state,  local,  or 


tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  \.'as  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Da4ecl:  February  11,  2003. 
Allen  D.  Klein, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  950  is  amended  as  set  forth 
below: 

PART  950— WYOMING 

■  1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  950.12  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§950.12    State  program  provisions  and 
amendments  not  approved. 

***** 

■  3.  Section  950.15  is  amended  in  the 
table  by  adding  a  new  entr}'  in  chrono- 
logical order  by  May  8,  2003  to  read  as 
follows: 

§  950.15    Approval  of  Wyoming  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  of  final  publication 


Citation/description 


April  30,  2002 


May  8,  2003 Chapter  1,  Section  2(by). 

Chapter  4,  Section  2(b)(iv). 


Chapter  11,  Sections  1(a).  2(a),  3(b).  3(c),  4(a). 
Chapter  12,  Section  1(b),  Section  2(d)(iii). 
Chapter  13,  Section  1(a),  (b),  (c),  (d)(iv)(D). 
Chapter  1 5,  Section  7. 


§950.16    [Amended] 

■  |4.  Section  950.16  is  amended  by 
removing  and  reserving  paragraphs  (j), 
(k),  (n),  (y)  and  (z). 

[Fk  Doc.  03-11219  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR-2002-0045— FRL-7495-6] 

RIN  2060-AK53 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Chemical 
Recovery  Combustion  Sources  at 
Kraft,  Soda,  Sulfite,  and  Stand-Alone 
Semichemical  Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correcting  administrative 
amendments;  change  in  effective  date. 

SUMMARY:  On  February  18,  2003,  EPA 
published  a  direct  final  rule  on  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
chemical  recovery  combustion  sources 
at  kraft,  soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  (68  FR  7706). 
The  effective  date  of  that  du-ect  final 
rule  is  May  19,  2003,  and  remain 
unchanged,  except  the  amendment 
adding  Incorporation  by  Reference  (IBR) 
material  which  must,  for  administrative 
purposes,  become  effective  prior  to  May 
19,  2003.  This  correction  moves  up  the 
effective  date  for  that  amendment, 
which  affects  the  centralized  IBR 
section  for  40  CFR  part  63.  hi  addition, 
the  IBR  amendment  included  in  the 
February  18  direct  final  rule  added  a 
new  IBR  addressing  test  method  ANSI/ 
ASME  PTC  19.10-1981,  Flue  and 
Exhaust  Gas  Analyses  [Part  10, 
Instruments  and  Apparatus);  thus  the 
effective  date  of  this  IBR  material  must 
also  match  the  effective  date  of  the 
centralized  IBR  section.  This  correction 
moves  up  the  effective  date  in  40  CFR 
63.865(b)(3)  and  40  CFR 
63.865{b)(5)(iii). 

DATES:  Effective  Dates:  The  revision  of 
40  CFR  63.14(i)  and  the  removal  of  40 
CFR  63.14(j),  published  on  February  18, 
2003  (68  FR  7713)  are  effective  May  8, 
2003.  The  IBR  amendments  to  40  CFR 
63.865(b),  published  on  February  18, 
2003  (68  FR  7716)  are  effective  May  8. 
2003.  The  IBR  of  certain  publications  in 
the  NESHAP  is  approved  by  the  Director 
of  the  Office  of  the  Federal  Register  on 
May  8,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the 
administration  of  the  IBR,  contact  Ms. 
Janet  Eck,  Coatings  and  Consumer 
Products  Group,  Emission  Standards 
Division  (C539-03),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-7946, 
facsimile  number  (919)  541-5689, 
electronic  mail  (e-mail)  address: 
eck.janet@epa.gov.  All  other  inquiries 
regarding  the  NESHAP  for  chemical 
recovery  combustion  sources  at  kraft, 
soda,  sulfite,  and  stand-alone 
semichemical  pulp  mills  should  be 
addressed  to  Mr.  Jeff  Telander,  Minerals 
and  Inorganic  Chemicals  Group, 
Emission  Standards  Division  (C504-O5), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5427,  facsimile  number  (919)  541- 
5600,  e-mail  address: 
telander.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  An 
electronic  copy  of  today's  notice  will  be 
available  on  the  Worldwide  Web 
through  the  Technology  Transfer 
Network  (TTN).  Follovdng  the  Assistant 
Administrator's  signature,  a  copy  of  this 
notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  In 
addition,  an  electronic  version  of  all  of 
the  above  mentioned  promulgated 
NESHAP  is  curreriUy  available  on  the 
TTN  at  http://www.epa.gov/ttn/oarpg/ 
new.html.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  U 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Dated:  April  29,  2003. 
Robert  Brenner, 

ActingAssistant  Administrator  for  Air  and 
Radiation.. 

[FR  Doc.  03-11461  Filed  5-7-03;  8:45  am] 
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Har.ardous  Materials:  Requirements  for 
Maintenance,  Requalification,  Repair 
and  Use  of  DOT  Specification 
Cylinders;  Response  to  Appeals  and 
Extension  of  Compliance  Dates 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  response  to  appeals. 


SUMMARY:  On  August  8,  2002,  RSPA 
published  a  final  rule  under  Docket  No. 
RSPA-01-10373  (HM-220D)  amending 
the  requirements  of  the  Hazardous 
Materials  Regulations  applicable  to  the 
maintenance,  requalification,  repair, 
and  use  of  DOT  specification  cylinders. 
The  revisions  simplified  the  regulations, 
responded  to  petitions  for  rulemaking, 
addressed  recommendations  of  the 
National  Transportation  Safety  Board, 
and  enhanced  the  safe  transportation  of 
hazardous  materials  in  cylinders.  In 
response  to  appeals  submitted  by 
persons  affected  by  the  August  8,  2002 
final  rule,  this  final  rule  amends  certain 
requirements,  extends  certain 
compliance  dates,  and  makes  minor 
editorial  corrections. 
DATES:  Effective  Date:  This  rule  is 
effective  June  9,  2003. 

Compliance  Date:  Delayed 
compliance  dates  for  certain  regulatory 
provisions  are  set  forth  in  the  regulatory 
text. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Webb,  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards  or  Mark 
Toughiry,  202-366-4545,  Office  of 
Hazardous  Materials  Technology, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001.  ' 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  8,  2002,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  a  final  rule  under 
Docket  No.  01-10373  (HM-220D)  (67  FR 
51625)  amending  the  requirements  of 
the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  1 7 1  -1 80) 
applicable  to  the  maintenance, 
requalification,  repair,  and  use  of  DOT 
specification  cylinders. 
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We  received  more  than  20  appeals. 
Several  appellants  filed  supplements  to 
their  initial  appeals  of  the 
implementation  of  HM-220D,  either  in 
total  or  in  part.  Appellants  included  the 
Air  Conditioning  and  Refrigeration 
Institute,  American  Trucking 
Associations,  Compressed  Gas 
Association  (CGA),  Dangerous  Goods 
Advisory  Council,  Fire  Suppression 
Systems  Association  (FSSA),  National 
Propane  Gas  Association  (NPGA)  and 
representatives  of  cylinder  and 
equipment  manufacturers,  refillers  and 
users,  distributors,  and  shippers. 
Because  of  opposition  to  certain 
requirements  in  the  August  8,  2002  final 
rule,  we  published  a  final  rule  in  the 
Federal  Register  on  September  30,  2002 
■*»        (67  FR  51626),  extending  the 

compliance  date  for  certain  provisions 
until  May  30,  2003.  This  extension 
allowed  RSPA  to  fully  evaluate  the 
issues  raised  by  the  appellants.  The 
September  30,  2002  final  rule  extended 
the  compliance  date  for  the  following 
requirements: 

—§§  173.40(b)  and  173.301a(d)(3)— 
Prohibiting  the  pressure  at  55  °C  (131 
°F)  in  a  cylinder  from  exceeding  the 
service  pressure  of  the  cylinder.  This 
provision  affects  Hazard  Zone  B  gases, 
in  particular  hydrogen  sulfide. 

—§§173.301(0(2)  and  177.840(a)(1)— 
Requiring  the  inlet  port  to  the  relief 
channel  of  a  pressure  relief  device, 
when  installed,  to  be  in  the  cylinder's 
vapor  space. 

— §  173.301(f)(3)  and  180.205(c)(4)— 
Requiring  the  set  pressure  of  the 
pressure  relief  device  to  be  at  test 
pressure  with  a  tolerance  of  minus  10% 
to  plus  zero  for  DOT  3-series  cylinders. 

—§  173.301(h)(2)— Allowing  cylinders 
filled  with  a  flammable,  corrosive,  or 
noxious  gas  to  have  the  valves  protected 
by  loading  the  cylinders  in  an  upright 
position  and  securely  bracing  in  rail 
cars  or  motor  vehicles,  when  loaded  by 
the  consignor  and  unloaded  by  the 
consignee. 

Discussion  and  Resolution  of  Appeals 

Sections  173.40(b)  and  173.301a(d)(3). 
The  August  8,  2002  final  rule  contains 
a  requirement  that  the  pressine  of  a 
Hazard  Zone  A  or  B  toxic  by  inhalation 
hazard  material  at  55  °C  (131  °F)  may 
not  exceed  the  service  pressure  of  the 
cylinder  and  that  sufficient  outage  must 
be  provided  so  that  the  cylinder  will  not 
be  liquid  hill  at  55  °C  (131  °F).  CGA  and 
another  appellant  state  that  this  revision 
would  affect  the  shipment  of  hydrogen 
sulfide,  a  Hazard  Zone  B  material,  in 
DOT  specification  3A  and  3AA480 
cylinders,  as  authorized  in  §  173.304a. 
Specifically,  the  appellants  point  out 
that  the  pressure  of  hydrogen  sulfide  at 


55  °C  (131  °F)  exceeds  the  480  psi 
marked  service  pressure  for  DOT  3A 
and  3AA480  cylinders.  They  also  note 
that  the  §  173.304a  table  continues  to 
authorize  DOT  specification  cylinders 
with  a  marked  service  pressure  of  480 ' 
psi,  thus  creating  a  conflict  with  the 
provisions  in  §  173.40(b).  The 
appellants  are  correct  that  an 
inconsistency  exists  between  the 
provisions  in  §  173.40(b)  and  the  entry 
in  §  173.304a  table  for  hydrogen  sulfide. 
Hydrogen  sulfide  has  a  vapor  pressure 
of  about  545  psi  at  55  "C  (131  °F). 
Therefore,  in  this  final  rule,  we  are 
revising  the  hydrogen  sulfide  entry  in 
the  §  173.304a  table.  This  revised  entry 
permits  the  continued  use  of  cxurently 
authorized  cylinders  for  hydrogen 
sulfide  until  December  31,  2003.  After 
the  transition  period,  hydrogen  sulfide 
must  be  transported  in  a  cylinder  that 
conforms  to  the  requirements  in 
§  173.40(b).  Also,  for  consistency  we  are 
extending  the  dates  in  §§  173.40(b)  and 
173.301a(d)(3)  to  December  31,  2003. 
In  addition,  an  appellant  notes  that 
throughout  the  HMR,  the  normal  filling 
densities  and  liquid-full  conditions  for 
liquefied  compressed  gas  in  cylinders 
are  based  on  two  temperatines.  "54  °C 
(130  °F)"  and  "55  °C  (131  °F)."  The 
appellant  suggests  that  one  set  of  values 
be  used.  We  agree  and  are  revising  the 
pressure  reference  temperature  to  read 
"55  °C  (131  °F)"  throughout  the  HMR, 
except  in  §  173.306.  This  reference 
temperature  is  consistent  with  that  used 
in  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN  Model 
Regulations). 

Sections  173.301(f)(2)  and 
177.840(a)(1).  Appellants  express 
concern  about  the  requirement  in  the 
August  8,  2002  final  rule  that  the  inlet 
port  to  the  relief  channel  of  a  pressure 
relief  device  (PRD),  when  installed, 
must  be  in  the  cylinder's  vapor  space. 
Several  appellants  maintain  that  it  is  not 
possible  to  assure  that  the  PRD  is  in 
communication  with  the  vapor  space. 
They  further  state  that  vapor  space 
shifts  based  on  the  orientation  of  a 
cylinder,  thus  making  it  impossible  to 
insure  that  the  inlet  port  to  the  PRD  is 
always  in  the  cylinder's  vapor  space. 
Other  appellants,  representing  the  fire 
suppression  industry,  express  concern 
that  the  current  configiu'ation  of  most 
fire  suppression  cylinders  locates  the 
inlet  port  to  the  pressure  relief  device  in 
a  siphon  tube,  which  communicates 
directly  with  the  liquid  portion  of  the 
contents  rather  than  the  vapor  space. 
Consequently,  this  requirement  would 
ban  most  fire  suppression  cylinders 
from  transportation.  The  appellants 
state  that  in  order  to  comply  with  the 


requirement,  fire  suppression  cylinders 
would  have  to  be  redesigned  to  increase 
flow  capacity  and  resubmitted  to 
Underwriters  Laboratories  for  testing 
and  approval.  They  argue  that  this 
process  effectively  could  take  eighteen 
months  or  more.  Moreover,  several 
appellants  cite  test  data  generated  in  the 
late  1970s  by  CGA,  with  DOT 
participation,  demonstrating  that  the 
current  PRDs  operate  as  designed 
regardless  of  whether  the  PRD  inlet  port 
is  in  the  liquid  or  vapor  space  of  the 
cylinder.  CGA  furnished  a  copy  of  the 
bonfire  test  data  used  to  support  the 
adequacy  of  PRDs  conforming  to  CGA 
Pamphlet  S-1.1. 

Based  on  the  merits  of  the  comments 
and  test  data,  we  agree  that  the  current 
requirements  in  CGA  Pamphlet  S-1.1 
are  adequate,  regardless  of  whether  the 
inlet  port  to  a  PRD  communicates  with 
the  liquefied  gas  or  the  vapor  space. 
However,  it  remains  our  position  that, 
in  a  fire,  a  cylinder  that  vents  a  liquefied 
flanunable  gas  poses  a  greater  risk  than 
if  it  vents  vapors.  Appellants  support 
continuing  to  apply  the  requirement  to 
liquefied  flammable  gases  to  minimize 
the  amount  of  gas  released  and  potential 
for  initiation  of  the  gas.  Therefore,  we 
are  revising  §§  173.301(f)(2)  and 
177.840(a)(1)  to  require  that  the  PRD  be 
in  the  vapor  space  of  cylinders  used  to 
transport  Division  2.1  (flammable  gas) 
materials,  only. 

Sections  173.301(f)(3)  and 
180.205(c)(4).  Sections  173.301(f)(3)  and 
180.205(c)(4)  set  forth  requirements  for 
PRDs.  The  August  8,  2002  final  rule 
requires  that  PRDs  for  DOT-3  series 
cylinders  must  be  set  at  100%  of  test 
pressure,  with  an  allowable  tolerance  of 
minus  10%  to  plus  zero.  CGA  and 
several  other  appellants  oppose  this 
requirement,  stating  that  it  does  not  take 
into  consideration  that  several  types  of 
PRDs  are  activated  either  by  pressure, 
temperatine  or  both.  For  example, 
appellants  state  that  certain  PRDs,  such 
as  CG-2,  CG-3,  and  CG-9  devices,  are 
fusible  plug  devices  activated  by 
temperature  and  not  by  pressure.  PRDs 
incorporating  a  CG-1.  CG-4.  and  CG— 5 
device  are  activated  by  pressure  or  a 
combination  of  temperature  and 
pressure.  Similarly,  other  appellants 
state  that  the  requirements  specified  in 
CGA  Pamphlet  S-1.1  restrict  certain 
PRDs,  such  as  CG-2,  CG-3,  and  CG-7 
devices,  to  service  pressures  below  500 
psig,  regardless  of  the  test  pressure  of 
the  cylinder.  The  appellants  request  that 
the  provision  requiring  PRDs  on  DOT  3- 
series  cylinders  be  set  at  100%  of  test 
pressure,  with  an  allowable  tolerance  of 
minus  10%  to  plus  zero  apply  to  the 
CG-1.  CG-^,  and  CG-5  PRDs.  only.  We 


agtee  with  the  appellants  and  have 
made  the  appropriate  changes. 
In  addition.  FSSA  and  otier 
appellants  in  the  fire  protection 
industry  emphasize  that  cylinders  used 
for  fire  extinguishers  have  assemblies 
consisting  of  a  combined  ruptiwe  disk 
and  holder  as  specified  in  CGA 
Pamphlet  S-1.1.  paragraph  6.3.2.  These 
appellants  reiterate  that  CGA  Pamphlet 
S-1.1  stipulates  an  operating  tolerance 
of  minus  15%  to  plus  zero  for  PRDs 
with  a  holder.  We  agree  that  while  the 
rupture  disks  are  designed  with  a 
tolerance  of  minus  10%  to  plus  zero, 
when  a  disk  is  placed  inside  a  holder, 
the  disk  may  ruptiu-e  below  its 
allowable  tolerance  of  10%.  Therefore, 
we  are  allowing  an  additional  5% 
tolerance,  as  allowed  in  CGA  S-1.1- 
1994,  paragraph  6.3.2,  for  a  combined 
rupture  disk  and  holder.  We  are  revising 
§§173.301(0(3)  and  180.205(c)(4)  for 
consistency  with  these  tolerances 
requirements. 

Section  173.301(h)(2).  Section 
173.301  sets  forth  the  requirements  for 
cylinder  valve  protection.  The  August  8. 
2002  final  rule  discontinues  an 
authorization  that  allows  protection  of 
the  valves  by  loading  and  securing  the 
cylinders  in  an  upright  position  in  cars 
and  motor  vehicles,  when  loaded  by  the 
consignor  and  unloaded  by  the 
consignee.  An  appellant,  opposing  the 
removal  of  this  provision,  states  that 
shipping  experience  using  this 
particular  method  has  proven  to  be 
adequate  and  requests  that  the 
authorization  be  continued. 

Based  upon  the  appellant's  request 
that  this  method  be  allowed  for 
cylinders  manufactured  before  October 
1,  2007,  in  the  September  30,  2002  final 
rule  we  adopted  a  new  paragraph 
(h)(2)(iv)  to  permit  continuance  of  the 
authorization  until  May  30,  2003.  Upon 
further  consideration  of  the  impact  on 
industry  and  the  changes  adopted  in 
§  177.840(a)(1),  we  agree  that  the 
authorization  should  be  continued  for 
cylinders  properly  secured  in  rail  cars 
and  motor  vehicles  during 
transportation.  Therefore,  we  are 
revising  paragraph  (h)(2)(iv)  to  continue 
the  authorization. 

Section  by  Section  Review 

The  following  is  a  section-by-section 
summary  of  changes  and,  where 
applicable,  a  discussion  of  appeals 
received. 

Part  107 

Section  107.803.  Section  107.h03  sets 
forth  the  application  procediu-es  for 
approval  as  an  Independent  Inspection 
Agency  (IIA).  In  the  August  8.  2002  final 
rule,  we  inadvertently  omitted  a 


provision  contained  in  former 
§  173.300a.  The  provision  authorizes  an 
approved  IIA  to  perform  other 
inspections  and  functions  relating  to  the 
inspections  and  verifications  of 
cylinders  used  in  the  transportation  of 
hazardous  materials.  We  are  correcting 
the  oversight  by  adding  this  provision  in 
a  new  paragraph  (e)  in  this  final  rule. 

Section  107.805.  Section  107.805  sets 
forth  application  procediu^s  for  persons 
seeking  approval  to  perform  periodic 
cylinder  requalification.  2n  the  August 
8.  2002  final  rule,  we  inadvertently 
omitted  a  provision  contained  in  former 
§  173.34(e)(2)(iv).  The  provision 
requires  a  person  who  holds  a  current 
requalification  identification  number 
(RIN)  to  inform  RSPA  in  writing  within 
20  days  of  any  change  in  the  company's 
address,  cylinder  qualification 
personnel  or  testing  equipment.  The 
requirement  to  notify  R§PA  of  these 
changes  is  reiterated  in  all  RIN  issuance 
letters.  We  are  correcting  the  oversight 
by  adding  the  provision  in  a  new 
paragraph  (e)  in  this  final  rule. 

Part  171 

Section  171.12.  In  paragraph  (b)(15). 
we  are  revising  the  reference  "173.301(j) 
through  (1)"  to  read  "173.301(j)  through 
(m)"  for  consistency  with  a  change 
made  in  the  paragraph  designations  in 
§173.301  of  this  final  rule. 

Section  171.12a.  In  paragraph  {h)(13), 
we  are  revising  the  reference 
"§173.301(0  and  (j)"  to  read 
"§  1 73.301  (j)  through  (m)"  for 
consistency  with  a  change  made  in  the 
paragraph  designations  in  §  173.301  of 
this  final  rule. 

Part  173 

Section  173.40.  Section  173.40  sets 
forth  the  general  packaging 
requirements  for  toxic  materials 
packaged  in  cylinders.  An  appellant 
requests  that  we  reconsider  the 
compliance  date  of  a  requirement 
contained  in  paragraph  (a)(2)  that 
permits  a  DOT  3AL  cylinder  made  of 
aluminum  alloy  6351-T6  filled  with  a 
Hazard  Zone  A  material  prior  to  October 
1 ,  ^002.  to  be  offered  for  transportation 
and  transported  to  its  ultimate 
destination  for  reprocessing  or  disposal 
until  April  1,  2003.  The  appellant  states 
that  the  April  1 ,  2003  compliance  date 
did  not  provide  sufficient  time  to 
recover  affected  cylinders.  Because 
cylinders  made  of  aliuninum  alloy 
6351-T6  are  susceptible  to  sustained 
load  cracking,  we  are  not  extending  the 
April  1,  2003  compliance  deadline  date 
in  this  final  rule.  However,  persons  who 
may  need  to  transport  a  filled  cylinder 
for  recovery  or  reprocessing  after  April 
1,  2003,  may  submit  an  application  for 


exemption  in  accordance  with  the 
procedures  in  49  CFR  107.105  or 
107.11-7. 

We  are  revising  paragraph  (b).  as 
discussed  earlier  in  this  preamble,  to 
extend  the  compliance  date  for  the 
requirement  that  the  service  pressure  of 
a  cylinder  used  for  a  Hazard  Zone  B 
material  equal  or  exceed  the  material's 
vapor  pressure  at  55  °C  (131  °F)  until 
December  31,  2003. 

An  appellant  questions  whether  the 
requirement  in  paragraph  (c)  that  each 
cylinder  valve  outlet  must  be  closed 
with  a  plug  or  valve  applies  to  any 
amount  of  Division  2.3  Hazard  Zone  A 
gas.  The  requirements  of  §  173.40  for 
Division  2.3  Hazard  Zone  A  gases  apply 
to  any  quantity  of  hazardous  material, 
including  residues  and  mixtures  that 
meet  the  definition  for  this  division  and 
zone.  Further,  this  requirement  has  been 
in  effect  since  October  1, 1991. 

In  paragraph  (d)(2),  we  are  revising 
the  valve  protection  requirements  to 
provide  that  when  a  protective  device  or 
overpack  is  used,  it  must  be  designed  to 
protect  the  valve  from  breakage  or 
leakage  resulting  from  a  drop  of  2.0  m 
(7  ft)  onto  a  non-yielding  surface,  such 
as  concrete  or  steel.  An  appellant  states 
that  although  a  deformed  valve  is 
undesirable,  a  deformed  valve  should  be 
acceptable  if  there  is  no  loss  of  contents. 
We  agree  and  are  removing  the 
requirement  that  the  valve  be  protected 
from  deformation. 

Section  1 73.163.  We  are  making  a 
minor  editorial  change  in  this  section. 
Section  173.181.  We  are  removing  a 
reference  to  former  §  173.34(d)(6). 

Section  173.226-and  173.228.  We  are 
revising  §§  173.226(a)  and  173.228(b)  to 
allow  welded  cylinders  filled  before 
October  1,  2002  with  Hazard  Zone  A 
materials  to  be  transported  until 
December  31,  2003,  for  reprocessing  or 
disposal  of  the  contents.  An  appellant 
requests  that  wje  allow  welded  cylinders 
filled  with  Hazard  Zone  A  material 
before  October  1 ,  2002,  to  be  returned 
empty  to  the  shipper  without  any  time 
Umitation.  Because  of  the  inherent  risks 
posed  by  using  welded  cylinders  for 
toxic  by  inhalation  hazard  materials,  we 
do  not  agree  that  an  unlimited  time 
period  should  be  granted. 

Section  173.301.  Paragraph  (a) 
includes  general  cylinder  requirements 
for  shipntent  of  compressed  gases  in 
cylinders  and  spherical  pressure 
vessels.  WIS  are  revising  the  wording  in 
paragraph  (a)(3)  to  require  the 
replacement  of  a  leaking  PRD  where  the 
leak  is  through  the  fusible  metal  and  the 
opening  in  the  plug  body.  An  appellant 
states  that  most  gas  suppliers  do  not 
have  the  skills  to  perform  these  repairs 
on  defective  PRDs;  therefore,  the  device 
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should  be  replaced  and  not  repaired.  We 
agree  with  the  appellant. 

As  discussed  earlier  in  this  preamble, 
we  are  making  several  changes  to  the 
PRD  requirements  in  paragraph  (f).  We 
are  revising  paragraph  (f)(2)  to  require 
the  PRD  to  be  in  the  vapor  space  of  a 
cylinder  only  when  it  contains  a 
Division  2.1  (flammable  gas)  material.  In 
paragraph  (f)(3).  we  are  applying  the 
operating  tolerance  requirements  to 
types  CG-1,  CG-4.  and  CG-5  PRDs  only. 
We  are  also  allowing  an  additional  5% 
tolerance  when  a  PRD  is  fitted  iii  a  disk 
holder. 

A  commenter  pointed  out  that  the 
PRD  requirement  in  paragraph  (f)(3)  also 
should  apply  to  a  DOT  3T  cylinder 
when  fitted  with  a  PRD.  We  agree  that 
these  safety  controls  should  apply  and 
are  including  the  DOT  3T  cylinder  in 
the  provision. 

An  appellant  requests  that  in 
paragraph  (f)(5)(i)  we  revise  the  wording 
"or  a  nonliquefied  gas  to  a  pressure  of 
1800  psig  or  higher"  to  read  "or  a 
nonliquefied  gas  to  a  pressure  greater 
than  1800  psig."  The  appellant  states 
that  this  change  would  permit  vast 
numbers  of  "DOT  ElSOO  lecture  bottles" 
.which  are  rated  for  1800  psi  and  do  not 
have  a  PRD  to  continue  to  be  shipped. 
We  do  not  agree  with  the  appellant.  The 
provision  requiring  a  cylinder  filled 
with  a  nonliquefied  gas  to  a  pressure  of 
1800  psi  or  higher  at  70  °F  to  have  a 
PRD  was  adopted  into  the  regulations 
before  1950.  We  proposed  no  revision  to 
the  requirement.  Therefore,  the 
appellant's  request  is  outside  the  scope 
of  this  rulemaking  and  the  requirement 
is  retained. 

Paragraph  (g)  sets  forth  requirements 
for  manifolding  cylinders  in 
transportation.  We  are  revising  the 
wording  in  paragraph  (g)(1)  to  allow 
PRDs  on  manifolded  horizontal 
cylinders,  mounted  on  a  motor  vehicle 
or  in  a  framework,  to  be  based  on  the 
lowest  marked  pressure  of  any 
individual  cylinder  in  the  manifold 
unit.  Appellants  state  that  allowing  the 
manifolded  cylinders  to  have  PRDs  with 
the  same  pressure  setting  will  enhance 
safety  because  the  set  pressure  on  the 
individual  cylinders  will  not  exceed  the 
minimum  test  pressure  of  the  cylinders. 
We  agree  and  have  revised  the  provision 
.accordingly.  In  addition,  the  PRD  setting 
of  any  horizontal  cylinder  remOved  from 
an  existing  manifold  and  installed  into 
a  different  manifold  must  meet  the 
requirements  in  paragraph  (g)(1)  to 
prevent  the  premature  release  of 
cylinder  contents  during  transportation. 
Another  appellant  requests  the 

removal  of  a  requirement  in  paragraph 

(g)(1)  stating  that  PRDs  on  manifolded 

horizontal  cylinders  filled  with  a 


compressed  gas  must  be  arranged  to 
discharge  unobstructed  to  the  open  air 
in  such  a  manner  as  to  prevent  any 
escaping  gas  from  contacting  personnel 
or  any  adjacent  cylinders.  The  appellant 
states  that  the  requirement  is 
unnecessary  for  Division  2.2  (non- 
flammaljle)  gases  and  would  impose 
considerable  costs  with  no  increase  in 
safety.  It  was  our  intent  to  prevent,  after 
a  PRD  activates,  a  condition  that 
restricts  the  gas  from  releasing  from  the 
device.  We  are  revising  the  requirement 
for  clarity. 

Paragraph  (h)  sets  forth  requirements 
for  cylinder  valve  protection.  As 
discussed  earlier  in  this  preamble,  we 
are  revising  paragraph  (h)(2)  for 
cylinders  manufactured  before  October 
1,  2007,  to  allow  cylinders  to  have  their 
valves  protected  by  loading  the 
cylinders  in  an  upright  position  and 
securely  restraining  them  in  rail  cars  or 
motor  vehicles,  when  loaded  by  the 
consignor  and  unloaded  by  the 
consignee. 

Paragraph  (h)(3)  contains  valve 
protection  requirements  for  cylinders 
manufactured  on  and  after  October  1 , 
2007.  An  appellant  who  opposes  the 
requirement  requests  that  it  be  removed. 
The  appellant  states  that  with  an 
estimated  100  million  seamless  and 
welded  cylinders  in  circulation  within 
the  United  States,  other  than  acetylene 
cylinders,  a  5-year  transition  period 
does  not  provide  sufficient  time  for  the 
changeover  to  a  new  valve  protection 
system.  Further,  the  appellant  states  that 
the  valve  caps  currently  in  use  may  not 
meet  the  new  requirement,  and  a  new 
design  that  is  different  from  existing 
designs  will  be  required  to  prevent  older 
style  caps  from  being  used  on  cylinders 
manufactured  after  October  1,  2007. 

Another  appellant  requests  a  revision 
to  paragraph  (h)(3)  to  require  that 
cylinder  caps  and  valve  guards  meeting 
the  new  performance  drop  test  adopted 
in  the  August  8,  2002  final  rule  be 
stamped  with  the  marking 
"§  173.301(h)(3)."  The  appellant  states 
that,  without  this  marking,  no  means 
exist  to  identify  the  caps  and  valve 
guards  conforming  to  the  performance 
requirement;  thus,  the  rule  would  be 
unenforceable.  We  do  not  agree  with  the 
first  appellant's  request  that  paragraph 
(h)(3)  be  removed.  The  performance 
requirement  provides  increased 
assurance  that  the  valves  will  be 
protected  if  the  cylinder  is  dropped  onto 
a  concrete  surface.  The  August  8,  2002 
final  rule  provides  a  five-year  transition 
period  to  facilitate  compliance  with  the 
requirement. 

We  believe  the  latter  appellant's 
suggestion  that  some  means  should  be 
used  to  identify  cylinder  valve  caps  and 


guards  that  meet  the  new  performance 
requirement  has  merit.  However,  we  did 
not  include  a  marking  requirement  in 
the  notice  of  proposed  rulemaking 
(Docket  HM-220,  63  FR  58460.  October 
30,  1998).  Therefore,  the  request  is 
beyond  the  scope  of  this  rulemaking. 
Even  though  we  did  not  propose  a 
method  to  distinguish  valve  caps  and 
guards  conforming  to  the  performance 
requirement,  we  encourage  industry  to 
employ  effective  methods.  We  will 
consider  proposing  a  marking 
requirement  in  a  future  rulemaking. 

Paragraph  (i)(3)  addresses  cylinders 
longer  than  2  m  (6.5  ft)  horizontally 
mounted  on  motor  vehicles  or  in  frames. 
The  appellant  who  opposed  the 
requirement  in  paragraph  (h)(2)  that 
PRDs  be  arranged  in  such  a  manner  as 
to  prevent  any  escaping  gas  ft'om 
contacting  personnel  or  any  adjacent 
cylinders  also  opposed  a  similar 
provision  in  this  paragraph.  We  are 
revising  the  provision  to  clarify  that  gas 
released  from  the  device  must  be 
unobstructed. 

In  the  August  8,  2002  final  rule,  we 
inadvertently  omitted  reciprocity 
provisions  contained  in  former 
§  173.301(i)(2).  The  provisions  authorize 
cylinders  marked  "CTC"  and 
conforming  to  Canadian  Transport  of 
Dangerous  Goods  Regulations  to  be 
transported  to,  from  or  within  the 
United  States  under  certain  conditions. 
We  are  correcting  the  oversight  by 
adding  the  provisions  in  paragraph  (m) 
in  this  final  rule. 

Section  173.301a.  Paragraph  (d)(3)  is 
revised  for  consistency  with  the 
provisions  in  §  173.40  which  contains 
general  packaging  requirements  for 
Hazard  Zone  A  and  B  materials. 

Section  1 73.302a.  An  appellant 
expresses  concern  that  the  regulatory 
text  adopted  in  paragraph  (b)(3)(iii) 
conflicts  with  the  preamble  discussion 
of  this  section  contained  in  the  August 
8,  2002  final  rule.  The  regulatory  text 
states  that  compliance  with  the  average 
wall  stress  limitation  may  be  met  by 
computing  the  elastic  expansion 
rejection  limit  (REE)  in  accordance  with 
CGA  Pamphlet  C-5.  However,  the 
preamble  states  "we  are  not  authorizing 
the  use  of  an  REE  marking  applied  to 
the  cylinder  by  a  person  other  than  the 
manufacturer  because  it  may  be 
inaccurate."  The  appellant  states  that 
CGA  Pamphlet  C-5  has  allowed  persons 
other  than  the  manufacturer  to 
determine  and  mark  the  REE  on  the 
cylinder  for  years.  With  this  being  the 
case,  there  is  no  way  to  differentiate 
between  an  REE  marking  made  by  the 
manufacturer  or  some  other  person.  We 
disagree  with  appellant.  In  our  review  of 
CGA  Pamphlet  C-5,  we  found  no 


provision  that  allows  the  REE  to  be 
stamped  by  persons  other  than  the 
cylinder  manufacturer.  This  fact  was 
verified  with  CGA. 

{Section  173.304.  For  uniformity  with 
other  references  in  the  HMR,  the 
reference  to  temperature  "54  °C  (130 
°Fj)"  is  revised  to  read  "55  °C  (131  °F)." 
section  173.304a.  In  paragraph  (a)(2) 
table  the  heading  reference 
"§§  173.301(a)(1),  173.301(a)(4)"  in 
colimin  three  is  revised  to  read 
"§§173.301(1),  173.301a(e).  and 
ia0.205(a)"  for  consistency  with  the 
provisions  in  the  HMR.  For  uniformity 
with  other  temperatiue  references  in  the 
HMR,  we  are  revising  the  wording  "Not 
liquid  full  at  130  °F"  and  "Not  liquid  at 
130  °F"  to  read  "Not  liquid  hill  at 
131°F"  in  the  following  entries: 
"Dichlorodifluoromethane  and 
difluoroethane  mixture,"  "Insecticide, 
gases  liquefied,"  "Liquefied 
nonflammable  gases,  other  than 
classified  flammable,  corrosive,  toxic  & 
mixtures  or  solution  thereof  filled  w/ 
nitrogen,  carbon  dioxide,  or  air,"  and 
"Methyl  acetylene-propadiene, 
mtxtiues,  stabilized." 

yVe  are  correcting  several  shipping 
names  by  replacing  the  word 
"inhibited"  with  the  word  "stabilized" 
for  the  entries,  "Tetrafluoroethylene/ 
inhibit,"  "Trifluorochloroethylene, 
inhibited,"  "Vinyl  fluoride,  inhibited," 
and  "Vinyl  methyl  ether,  inhibited." 
These  changes  were  adopted  in  a 
separate  final  rule  (Docket  No.  RSPA- 
2000-7702  (HM-215D),  June  21.  2001, 
66  FR  33316)  that  made  revisions  to 
harmonize  the  HMR  with  the  standards 
contained  in  the  UN  Model  Regulations. 

In  paragraph  (c),  for  uniformity  with 
other  references  in  the  HMR,  we  are 
revising  the  reference  temperature  "54 
°C  (130  °F)"  to  read  "55  °C  (131  °F)." 

In  paragraph  (d),  the  specific  gravity 
"9.504"  is  in  error.  We  are  correcting 
the  value  to  read  "0.504." 

Section  173.305.  In  paragraph  (b),  for 
uniformity  with  other  references  in  the 
HMR,  we  are  revising  the  reference 
temperature  "54  °C  (130  °F)"  to  read  "55 
°C  (131  °F)." 

Section  173.306.  In  paragraph  (g)(5), 
we  are  revising  the  reference 
"§  173.301(a)(8)"  to  correctly  reference 
the  outer  packaging  requirements  for 
cylinders  that  are  now  contained  in 
§  173.301(h). 

Part  177 

Slection  177.840.  As  discussed  earlier 
in  this  preamble,  we  are  revising 
paragraph  (a)(1)  to  apply  the 
requirement  that  a  cylinder  fitted  with 
a  PRD  must  be  in  conununication  with 
the  vapor  space  to  Division  2.1 
(flammable  gas)  material,  only. 


An  appellant  states  that  paragraph 
fa)(l),  as  written,  prohibits  fhe  use  of 
other  freight  as  a  means  of  securement 
to  prevent  movement  of  cylinders  under 
normal  conditions  of  transportation. 
Also  "read  literally,  the  wording  requires 
boxes  containing  cylinders  to  be 
securely  attached  to  the  motor  vehicle. 
The  appellant  states  that  for-hire 
carriers  caimot  comply  with  the 
requirements.  It  was  not  our  intent  to 
require  that  the  boxes  be  attached  to  the 
vehicle.  We  are  revising  the  wording  in 
this  paragraph  for  clarity.  However,  as 
adopted  in  the  August  8,  2002  final  rule, 
the  cylinders  must  be  seciued  on  the 
vehicle  to  prevent  their  being  shifted, 
overturned  or  ejected  fi-om  the  vehicle 
under  normal  transportation  conditions. 
Further,  because  we  are  continuing  to 
allow  the  protection  of  the  valves  to  be 
met  by  loading  the  cylinder  in  an 
upright  position  under  §  173.301(h)(2) 
of  this  final  rule,  it  is  crucial  that  the 
cylinders  be  properly  secured  and 
,  restrained  during  transportation. 
Depending  on  the  size  and  weight  of  the 
cylinders,  the  use  of  other  fi-eight  as  the 
sole  means  of  securement  may  not  be 
entirely  sufficient. 

Part  178 

Section  178.46.  An  appellant  requests 
that  the  maximum  amount  of  lead  (Pb) 
and  bismuth  (Bi)  for  aluminum  alloy 
6061  be  changed  to  0.003  percent  from 
0.005  percent  for  consistency  with  the 
values  adopted  in  ISO  7866  and  the  UN 
Model  Regulations.  As  we  stated  in  the 
August  8,  2002  final  rule,  we  adopted 
the  limits  based  on  chemical 
composition  prescribed  for  unlisted 
metallic  elements  specified  in  Table  1  of 
ASTM  B221.  We  plan  to  address 
cylinders  manufactured  to  the  UN 
Model  Regulations  in  a  future 
rulemaking. 

Part  180  . 

Section  180.203.  NPGA  requests  a 
revision  of  the  definidon  of 
"commercially  fi-ee  of  corrosive 
components"  to  include  a  reference  to 
Table  1  in  the  Gas  Processors 
Association  (GPA)  Standard  2140.  In  the 
final  rule,  we  provided  for  cylinders 
used  for  petroleum  gases  meeting  the 
moisture  and  corroding  component 
limits  in  ASTM  D-1835.  "Standard 
Specification  for  Liquefied  Petroleum 
(LP)  Gases,"  to  be  given  an  external 
visual  inspection  in  place  of  a  pressure 
test.  We  adopted  this  provision  in 
§  180.209,  in  paragraph  (e)  and  the  table 
in  paragraph  (g).  NPGA  states  that  GPA 
2140,  "Liquefied  Petroleum  Gas 
Specification  and  Test  Methods"  is  a 
technically  equivalent  standard  to 
ASTM  D-1835  and  contains  the  same 


provisions  relative  to  moisture  content 
and  control  of  sulfur  compounds  as  the 
ASTM  standard.  NPGA  expresses 
concern  that  propane  marketers  whose 
supplier  contracts  may  reference  GPA 
2140  rather  than  ASTM  D-1835  could 
effectively  be  precluded  from 
performing  external  visual  inspections. 
We  do  not  agree  that  the  definition  for 
"commercially  free  of  corrosive 
components"  should  be  revised.  We  are 
including  a  provision  to  recognize 
standards  that  are  equivalent  to  ASTM 
D-1835  in  §  180.209(e)  and  the  table  in 
paragraph{g). 

An  appellant  requests  a  revision  to 
the  definition  of  "Non-corrosive 
service"  to  specifically  include  oxygen. 
The  appellant  states  that  including 
oxygen  will  allow  cylinders  used  in 
oxygen  service  to  be  periodically 
retested  once  every  10  years  instead  of 
once  every  five  years.  We  do  not  agree 
that  the  definition  for  "non-corrosive  ' 
service"  should  be  revised  to  include 
oxygen.  Oxygen  may  be  corrosive  when 
it  contains  moisture  or  other  impurities. 
Furthermore,  current  §  180.209(b) 
provides  that  a  DOT  3A  or  3AA  cylinder 
may  be  requalified  every  ten  years 
instead  of  five  years  if  used  for  oxygen 
that  is  commercially  fi-ee  of  corroding 
components. 

An  appellant  requests  a  revision  to 
the  definition  of  "Over-heated  "  to  add 
a  statement  that  reads  "WARNING:  This 
requirement  pertains  to  an 
instantaneous  heating.  This  requirement 
does  not  imply  that  heating  cylinders  at 
slightly  lower  temperatures  for  longer 
periods  of  time  is  an  acceptable 
practice.  Before  heating  cylinders  for 
any  purpose,  the  manufacturer  should 
be  contacted  for  time  and  temperatiue 
relationships  and  limits."  The  appellant 
states  that  there  is  a  time  requirement 
that  must  be  considered  when  heating 
cylinders.  The  effects  on  the  material 
are  cumulative.  Therefore,  this  warning 
statement  alerts  the  user  to  the  time 
interval  associated  with  proposed 
temperature  and  to  contact  the 
manufactiu-er  for  heating  of»ecatinns.  We 
agree  that  metal  degradation  is 
dependent  on  both  temperatxire  and 
time.  However,  we  do  not  agree  the 
definition  of  "over-heated"  should  be 
revised.  The  definition  of  "over-heated" 
in  §  180.203  applies  to  the 
condenmation  criteria  for  aluminum 
cylinders  during  the  requalification 
process  and  not  to  instances  which  may 
require  a  cylinder  to  be  heated. 
Therefore,  revising  the  definition  to 
include  a  warning  statement  is  not 
warranted.  We  recommend  that  users 
contact  the  manufacturers  for 
restrictions  on  heating  aluminum 
cylinders. 
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Section  180.205.  Paragraph  (c)  sets 
forth  requirements  for  periodic 
requahfication  of  cylinders.  As 
discussed  earlier  in  this  preamble,  we 
are  revising  paragraph  {c)(4)  to  require 
the  PRD  to  be  in  the  vapor  space  of  a 
cyUnder  only  when  it  contains  a 
Division  2.1  (flammable  gas)  material. 
Also  as  discussed  earlier,  in  paragraph 
(f)(3).  we  are  applying  the  operating 
tolerance  requirements  to  CG-1.  CG-4. 
and  CG-5  PRDs  only. 

Paragraph  (d)  sets  forth  conditions 
requiring  test  and  inspection  of 
cylinders.  An  appellant  requests  a 
revision  to  state  that  the  inspection  and 
test  are  required  when  the  cylinder 
shows  evidence  of  dents,  corrosion, 
cracked  or  abraded  areas,  leakage, 
thermal  damage  "in  excess  of  what  is 
permitted  by  CGA  Pamphlets  C-6.  C- 
6.1.  C-6.2,  C-6. 3,  C-8  or  C-13."  The 
appellant  states  that,  as  written,  any  of 
the  listed  conditions,  regardless  of  how 
inconsequential,  would  require 
requalifjing  the  cylinder.  Therefore,  the 
requested  revision  better  reflects  what  is 
intended  and  current  industry  practice. 
We  do  not  agree  with  the  appellant.  The 
requirement  does  not  apply  "regardless 
of  how  inconsequential"  the  condition 
of  the  cylinder.  Rather,  as  stated,  the 
requirement  to  perform  a  test  and 
inspection  applies  to  conditions  that 
might  render  the  cylinder  "unsafe  for 
use  in  transportation."  The  requirement 
is  retained. 

Paragraph  (f)  sets  forth  the  visual 
inspection  requirements  for  cylinders. 
We  are  revising  paragraph  (f)(4). 
containing  inspection  requirements  for 
cylinders  made  of  aluminum  alloy 
6351-T6.  to  remove  the  wording  "in 
accordance  with  the  cylinder 
manufacturer's  written 
recommendations,  which  must  be 
approved  in  writing  by  the  Associate 
Administrator."  Requalifiers  are  to 
inspect  the  neck  and  shoulder  areas  of 
these  cylinders  for  evidence  of 
sustained  load  cracking  using  any 
appropriate  procedure.  We  are 
developing  an  NPRM  to  address  the 
inspection  of  these  cylinders. 

Paragraph  (g)  sets  forth  the  pressure 
test  requirements  for  cylinders.  In 
paragraph  (g)(2).  we  are  revising  the 
reference  "0.1  cm'"  to  read  "0.1  cc" 
because  the  acronym  "cc "  is  a  more 
recognizable  unit  of  measure.  In 
paragraph  (g)(3)(ii).  the  reference  "0.1 
cubic  centimeter"  is  removed  and  "0.1 
cc"  is  added  in  its  place  for  consistency 
with  the  change  in  paragraph  (g)(2). 

Section  180.209.  In  the  table  in 
paragraph  (a),  we  are  revising  the 
heading  to  column  3  to  read 
"Requalification  period  (years)"  in  place 
of  "Test  period  (years)"  to  more 


accurately  reflect  that  a  requalification 
may  be  an  inspection  or  a  test. 

In  the  August  8.  2002  final  rule,  we 
revised  paragraph  (b)(l)(ii)  to  allow 
cylinders  containing  "fluorinated 
hydrocarbons,  liquefied  hydrocarbons, 
and  mixtures  thereof  which  are 
commercially  free  from  corroding 
components"  and  certain  other  gases  to 
be  requalified  every  ten  years  instead  of 
every  five  years.  An  appellant  states  that 
chlorinated  hydrocarbons  have 
properties  similar  to  fluorinated 
hydrocarbons  and,  therefore,  should  be 
listed.  We  agree  and  are  adding  an  entry 
for  "chlorinated  hydrocarbons  and 
mixtures  thereof  that  are  commercially 
free  from  corroding  components"  in 
paragraph  (a)(l)(ii)  in  this  final  rule.  For 
the  same  reason,  we  are  adding  an  entry 
for  chlorinated  hydrocarbons  in  the 
table  in  paragraph  (g).  Also  in  the  table 
in  paragraph  (g).  we  are  correcting  the 
entry  "Ethyleneimine,  inhibited"  by 
replacing  the  word  "inhibited"  with  the 
word  "stabilized."  In  addition,  as  stated 
earlier  in  the  prejunble  discussion  to 
§  180.203,  we  are  revising  the  wording 
in  §  180.209(e)  and  the  table  in 
paragraph  (g)  to  recognize  standards  that 
are  equivalent  to  ASTM  D-1835. 

In  the  August  8,  2002  final  rule, -we 
inadvertently  omitted  a  requirement  in 
former  §  173'.34(e)(15)  stating  that  a  DOT 
3HT  cylinder  must  be  requalified  in 
accordance  with  CGA  Pamphlet  C-8. 
We  are  redesignating  current  paragraph 
(k)  as  paragraph  (1)  and  adding  the 
provision  in  new  paragraph  (k)  in  this 
final  rule. 

Finally,  in  this  section,  we  are 
correcting  several  section  references. 

Section  180.211.  In  paragraph 
(d)(l)(iii).  we  are  correcting  a  section 
reference. 

Section  180.215.  In  paragraph  (b)(1), 
we  are  correcting  the  paragraph  heading 
"Pressure  test  records"  to  read 
"Calibration  test  records"  to  correctly 
identify  the  records  prescribed  in  this 
paragraph.  The  pressure  test  records  are 
prescribed  in  paragraph  (b)(2). 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

This  final  rule  amends  an  August  8, 
2002  final  rule  that  made  revision  to 
requirements  applicable  to  the 


maintenance,  requalification,  repair  and 
use  of  DOT  specification  cylinders.  A 
regulatory  evaluation  prepared  for  the 
August  8.  2002  final  rule  is  available  for 
review  in  the  docket.  The  original 
regulatory  evaluation  was  not  modified 
because  the  amendments  herein  do  not 
impose  additional  requirements  and  are 
not  substantive  chemges  to  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  imposes  no  new  costs  of 
compliance  on  the  regulated  industry 
and,  in  fact,  should  reduce  overall  costs 
of  compliance.  Based  on  the  assessment 
in  the  original  regulatory  evaluation,  I 
hereby  certify  that  while  this  final  rule 
applies  to  a  substantial  number  of  small 
entities,  there  will  not  be  a  significant 
economic  impact  on  those  small 
entities.  A  detailed  Regulatory 
Flexibility  analysis  for  the  August  8, 
2002  final  rule  is  available  for  review  in 
the  docket. 

C.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("FederaUsm").  This  final  rule 
preempts  state,  local,  and  Indian  tribe 
requirements  but  does  not  propose  any 
regulation  with  substantial  direct  effects 
on  the  states,  the  relationship  between 
the  national  government  and  the  states, 
or  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127.  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b)) 
preempting  state,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 


(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subject  items  2  and  5  above  and 
preempts  state,  local,  and  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard.  This 
final  rule  is  necessary  to  assure  an 
acceptable  level  of  safety  for  the 
transportation  of  hazardous  materials  in 
cylinders. 

Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  federal  preemption.  The 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  federal  preemption 
of  this  final  rule  is  90  days  from 
publication  of  this  final  rule  in  the 
Federal  Register. 

'  D.  Executive  Order  13175 

This  final  rule  has  been  analyzed  in 
accxirdance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Govenunents"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Indian 
tribal  governments,  or  the  private  sector. 
This  rule  is  the  least  burdensome 
alternative  to  achieve  the  objective  of 
the  rule. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  an  information  collection 
unless  it  displays  a  valid  OMB  control 
number.  The  amendments  contained  in 
this  final  rule  imposes  no  changes  to  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  August  8,  2002  final  rule,  which 


was  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35  and 
assigned  control  numbers  2137-0022 
(appi-oved  through  09/30/2005)  and 
2137-0557  (approved  through  12/31/ 
2005). 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  otFederal 
Regulations.  The  Regulatory  In\)rmation 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  dociunent  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

H.  Environmental  Assessment 

This  final  rule  relaxes  certain 
provisions  contained  in  an  August  8, 
2002  final  rule.  The  August  8,  2002  final 
rule  incorporates  new  cyUnder 
technologies  through  new  and  updated 
incorporations  by  reference  of 
consensus  standards  developed  by  CGA; 
increases  flexibility  for  cylinder 
requalifiers.  and  users;  and  facilitates 
compliance  with  the  HMR  by  clarifying 
and  reorganizing  regulatory 
requirements  applicable  to  cylinders.  In 
addition,  the  August  8,  2002  final  rule 
improves  the  overall  safety  performance 
of  DOT  specification  cylinders  by 
addressing  several  identified  safety 
problems.  The  August  8,  2002  final  rule 
contains  revisions  to  minimize 
unintentional  releases  of  hazardous 
materials  fi-om  cylinders  during 
transportation  and.  therefore,  will 
reduce  environmental  damage 
associated  with  such  releases.  To  the 
extent  that  the  revisions  in  this  final 
rule  maintain  an  equivalent  level  of 
safety  for  transportation  of  hazardous 
materials  in  cylinders,  we  find  that 
there  are  no  significant  environmental 
impacts  associated  with  this  final  rule. 

List  of  Subiects 

49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  containers.  Radioactive 


materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety, 
Packaging  and  containers.  Railroad 
safety,  and  Reporting  and  recording 
requirements. 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

2.  Authority:  49  U.S.C.  5101-5127;  44701; 
Sec.  212-213.  Pub.  L.  104-121. 110  Stat.  857; 
49  CFR  1.45  and  1.53. 

■  3.  In  §  107.803.  paragraph  (e)  is  added 
to  read  as  follows: 

§  1 07.803    Approval  of  independent 
inspection  agency. 

***** 

(e)  After  approval,  the  Associate 
Administrator  may  authorize,  upon 
request,  the  independent  inspection 
agency  to  perform  other  inspections  and 
functions  for  which  the  Associate 
Administrator  finds  the  applicant  to  be 
qualified.  Such  additional 
authorizations  will  be  noted  on  each 
inspection  agency's  approval 
documents. 

■  4.  In  §  107.805,  paragraph  (g)  is  added 
to  read  as  follows: 

§  1 07.805    Approval  of  cylinder  requalifiers. 

***** 

(g)  Each  holder  of  a  ciurent  RIN  shall 
report  in  writing  any  change  in  its 
name,  address,  ownership,  testing 
equipment,  or  management  or  personnel 
performing  any  function  under  this 
section,  to  the  Associate  Administrator 
(DHM-32)  within  20  days  of  the  change. 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

■  5.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§171.12    [Amended] 

■  6.  In  §  171.12,  paragraph  (b)(15)  is 
amended  by  removing  the  wording 
"173.301(j)  through  (1)"  and  adding 
"173.301(j)  through  (m)"  in  its  place. 

§171. 12a    [Amended] 

■  7.  In  §  171.12a,  paragraph  (b)(13)  is 
amended  by  removing  the  wording 


24660         *     Federal  Register /Vol.  68.  No.  89 /Thursday,  May  8,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Rules  and  Regulations  24661 


"173.301(1)  and  (j)"  and  adding 
"173.301(j)  through  (m)"  in  its  place. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGiNGS 

■  8.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-.5127:  49  CFR 
1.45  and  1.33. 

■  9.  In  §  173.40,  paragraphs  (b)  and  (d)(2) 
are  revised  to  read  as  follows: 

§173.40    General  packaging  requirements 
for  toxic  materials  packaged  in  cylinders. 

***** 

(b)  Outage  and  pressure  requirements. 
The  pressure  at  55  °C  (131  °F)  of  Hazard 
Zone  A  and.  after  December  31.  2003, 
Hazard  Zone  B  materials  may  not 
exceed  the  service  pressure  of  the 
cylinder.  Sufficient  outage  must  be 
provided  so  that  the  cylinder  will  not  be 
liquid  full  at  55  °C  (131  °F). 
***** 

(d)*  *  * 

(2)  Each  cylinder  with  a  valve  must  be 
equipped  with  a  protective  metal  cap, 
other  valve' protection  device,  or  an 
overpack  which  is  sufficient  to  protect 
the  valve  from  breakage  or  leakage 
resulting  from  a  drop  of  2.0  ra  (7  ft)  onto 
a  non-yielding  surface,  such  as  concrete 
or  steel.  Impact  must  be  at  an 
orientation  most  likely  to  cause  damage. 
***** 

■  10.  Section  173.163  is  revised  to  read 
as  follows: 

§  1 73.1 63    Hydrogen  fluoride. 

Hydrogen  fluoride  (hydrofluoric  acid, 
anhydrous)  must  be  packaged  in  a 
specification  3,  3A.  3AA,  3B.  3BN,  3E, 
or  4A  cylinder;  or  a  specification  4B, 
4BA,  or  4BW  cylinder  if  the  cylinder  is 
not  brazed.  Filling  density  may  not 
exceed  85  percent  of  the  cylinder's 
water  weight  capacity.  In  place  of  the 
periodic  volumetric  expansion  test, 
cylinders  used  in  exclusive  service  may 
be  given  a  complete  external  visual 
inspection  in  conformance  with  part 
180,  subpart  C,  of  this  subchapter,  at  the 
time  such  periodic  requalification 
becomes  due.  Cylinders  removed  from 
hydrogen  fluoride  service  must  be 
condemned  in  accordance  with 
§  180.205  of  this  subchapter  and,  at  the 
direction  of  the  owner,  the  cylinder  may 
be  rendered  incapable  of  holding 
pressure. 

§173.181     [Amended] 

■  11.  In  §173.181,  the  last  sentence  in 
paragraph  (a)(2)  is  amended  by  removing 
the  reference  "§§  173.34(d)(6)  and 
177.838(h)"  adding  "§  177.838(h)"  in  its 
place. 


■  12  In  §  173.226,  paragraph  (a)  is 
revised  to  read  as  follows: 

§173.226    Materljrts  poisonous  by 
inhalation,  Division  6.1,  Packing  Group  1, 
Mazard  Zone  A. 

***** 

(a)  In  seamless  specification  cylinders 
conforming  to  the  requirements  of 

§  173.40.  However,  a  welded  cylinder 
filled  before  October  1,  2002,  may  be 
transported  for  reprocessing  or  disposal 
of  the  cylinder's  contents  until 
December  31,  2003. 
***** 

■  13.  In  §173.228,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1 73.228    Bromine  pentaf luoride  or 
bromine  trif  luoride. 

***** 

(b)  A  material  in  Hazard  Zone  A  must 
be  transported  in  a  seamless 
specification  cylinder  conforming  to  the 
requirements  of  §  1 73.40.  However,  a 
welded  cylinder  filled  before  October  1, 

2002,  in  accordance  with  the 
requirements  of  this  subchapter  in  effect 
at  the  time  of  filling,  may  be  transported 
for  reprocessing  or  disposal  of  the 
cylinder's  contents  until  December  31, 

2003.  No  cylinder  may  be  equipped 
with  a  pressure  relief  device. 

§173.301     [Amended] 

■  14.  In  §173.301,  the  following 
amendments  are  made: 

■  a.  Paragraph  (a)  is  amended  by 
removing  the  refereflice  "173.302  through 
173.305"  and  adding  "173.301a  through 
173.305"  in  its  place. 

■  b.  Paragraphs  (a)(3),  (f)(2),  (f)(3),  (g)(1) 
introductory  text,  (h)(2)(iv),  (i)(3),  and 
the  beginning  of  the  first  sentence  in 
paragraph  (h)(3)  introductory  text,  are 
revised. 

■  c.  Paragraph  (m)  is  redesignated  as 
paragraph  (n)  and  a  new  paragraph  (m) 
is  added. 

The  revisions  and  additions  read  as 
follows: 

§  173.301     General  requirements  for 
shipment  of  compressed  gases  in  cylinders 
and  spherical  pressure  vessels. 

***** 

(a)  *   *   * 

(3)  Pressure  relief  devices  must  be 
tested  for  leaks  before  a  filled  cylinder 
is  shipped  from  the  cylinder  filling 
plant.  It  is  expressly  forbidden  to  repair 
a  leaking  fusible  plug  device  where  the 
leak  is  through  the  fusible  metal  or 
between  the  fusible  metal  and  the 
opening  in  the  plug  body,  except  by 
removal  and  replacement  of  the 
pressure  relief  device. 


(2)  After  December  31,  2003,  a 
pressure  relief  device,  when  installed, 
must  be  in  communication  with  the    - 
vapor  space  of  a  cylinder  containing  a 
Division  2.1  (flammable  gas)  material. 

(3)  For  a  specification  3,  3A,  3AA, 
3AL.  3AX,  3AXX,  3B,  3BN,  or  3T 
cylinder  filled  with  gases  in  other  than 
Division  2.2,  beginning  with  the  first 
requalification  due  after  December  31, 
2003,  the  burst  pressure  of  a  CG-1,  CG- 
4,  or  CG-5  pressure  relief  device  must 
be  at  test  pressure  with  a  tolerance  of 
plus  zero  to  minus  10%.  An  additional 
5%  tolerance  is  allowed  when  a 
combined  rupture  disk  is  placed  inside 
a  holder.  This  requirement  does  not 
apply  if  a  CG-2,  CG-3  or  CG-9 
thermally  activated  relief  device  or  a 
CG-7  reclosing  pressure  valve  is  used 
on  the  cylinder. 
***** 

(g)*   *   * 

(1)  Cylinder  manifolding  is  authorized 
only  under  conditions  prescribed  in  this 
paragraph  (g).  Manifolded  cylinders 
must  be  supported  and  held  together  as 
a  unit  by  structurally  adequate  means. 
Except  for  Division  2.2  materials,  each 
cylinder  must  be  equipped  with  an 
individual  shutoff  valve  that  must  be 
tightly  closed  while  in  transit.  Manifold 
branch  lines  must  be  sufficiently 
flexible  to  prevent  damage  to  the  valves 
that  otherwise  might  result  from  the  use 
of  rigid  branch  lines.  Each  cylinder 
must  be  individually  equipped  with  a 
pressure  relief  device  as  required  in 
paragraph  (f)  of  this  section,  except  that 
pressure  relief  devices  on  manifolded 
horizontal  cylinders  that  are  mounted 
on  a  motor  vehicle  or  framework  may  be 
selected  as  to  type,  location,  and 
quantity  according  to  the  lowest  marked 
pressure  limit  of  an  individual  cylinder 
in  the  manifolded  unit.  The  pressure 
relief  devices  selected  for  the 
manifolded  unit  must  have  been  tested 
in  accordance  with  CGA  pamphlets  S- 
1.1  and  S-7  (incorporated  by  reference: 
see  §  171.7  of  this  subchapter).  Pressure 
relief  devices  on  manifolded  horizontal 
cylinders  filled  with  a  compressed  gas 
must  be  arranged  to  discharge 
unobstructed  to  the  open  air.  In 
addition,  for  Division  2.1  (flammable 
gas)  material,  the  PRDs  must  be 
arranged  to  discharge  upward  to  prevent 
any  escaping  gas  from  contacting 
personnel  or  any  adjacent  cylinders. 
Valves  and  pressure  felief  devices  on 
manifolded  cylinders  filled  with  a 
compressed  gas  must  be  protected  from 
damage  by  framing,  a  cabinet,  or  other 
method.  Manifolding  is  authorized  for 
cylinders  containing  the  following 
gases: 


Ch)*   *   * 
***** 

(2)  For  cylinders  manufactured  on  or 
afterOctober  1,  2007,  *  *  * 

***** 

(iv)  By  loading  the  cylinders  in  an 

upright  position  and  securely  bracing 

the  cylinders  in  rail  cars  or  motor 

vehicles,  when  loaded  by  the  consignot 

and  unloaded  bv  the  consignee, 
(i,  *   .   * 

(3)  The  pressure  relief  device  must  be 
arranged  to  discharge  unobstructed  to 
the  open  air.  In  addition,  for  Division 
2.1  (flammable  gas)  material,  the 
pressure  relief  devices  must  be  arranged 
to  discharge  upward  to  prevent  any 
escaping  gas  from  contacting  personnel 
or  any  adjacent  cylinders. 
***** 

(ra)  Canadian  cylinders  in  domestic 
use.  A  Canadian  Transport  Commission 
(CTC)  specification  cylinder 
manufactured,  originally  marked  and 
approved  in  accordance  with  the  CTC 
regulations  and  in  full  conformance 
with  the  Canadian  Transport  of 
Dangerous  Goods  (TDG)  Regulations  is 
authorized  for  the  transportation  of  a 
hazardous  material  to.  from  or  within 
the  United  States  under  the  following 
conditions: 

(1)  The  CTC  specification  corresponds 
with  a  DOT  specification  and  the 
cylinder  markings  are  the  same  as  those 
specified  in  this  subchapter  except  that 
they  were  originally  marked  with  the 
letters  "CTC"  in  place  of  "DOT"; 

(2)  The  cylinder  has  been  requalified 
under  a  program  authorized  by  the 
Canadian  TDG  regulations  or  requalified 
in  accordance  with  the  requirements  in 
§  180.205  within  the  prescribed 
requalification  period  provided  for  the 
corresponding  DOT  specification; 

(3)  When  the  regulations  authorize  a 
cylinder  for  a  specific  hazardous 
material  with  a  specification  marking 


prefix  of  "DOT",  a  cylinder  marked 
"CTC"  which  otherwise  bears  the  same 
markings  that  would  be  required  of  the 
specified  "DOT"  cylinder  may  be  used; 
and 

(4)  Transport  of  the  cylinder  and  the 
material  it  contains  is  in  all  other 
respects  in  conformance  with  the 
requirements  of  this  subchapter  (e.g. 
valve  protection,  filling  requirements, 
operational  requirements,  etc.). 
***** 

■  15.  In  §  173.301a,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§173.3013    Additional  general 
requirements  for  shipment  of  specification 
cylinders. 

***** 

(d)*  *  * 

(3)  The  pressure  at  55  °C  (131  °F)  of 
Hazard  Zone  A  and,  after  December  31, 
2003,  Hazard  Zone  B  materials,  may  not 
exceed  the  service  pressure  of  the 
cylinder.  Sufficient  outage  must  be 
provided  so  that  the  cylinder  will  not  be 
hquid  full  at  55  °C  (131  °F). 


§173.304    [Aniended] 

■  16.  In  §  173.304,  in  paragraphs  (b)  and 
(d),  the  temperatiu-e  "54  °C  (130  °F]"  is 
revised  to  read  "55  °C  (131  °F)"  each 
place  it  appears. 

■  1 7.  In  §  1 73.304a,  the  following 
amendments  are  made: 

■  a.  In  the  table  in  paragraph  (a)(2): 

■  1.  The  table  heading  is  revised; 

■  2.  For  the  entry  "Dichlorodifluoro- 
methane  and  difluoroethane  mixture 
(constant  boiling  mixture)  (R-500)  (see 
Note  8)",  in  column  2,  the  wording  "Not 
liquid  full  at  130  °F"  is  revised  to  read 
"Not  liquid  hill  at  131  °F"; 

■  3.  For  the  entry  "Hydrogen  sulfide  (see 
Note  10)"  in  column. one,  the  wording 
"see  Note  10"  is  revised  to  read  "see 
Notes  10  and  14  ": 


■  4.  For  the  entry  "Insecticide,  gases 
liquefied  (see  Notes  8  and  12)".  in 
column  2,  the  wording  "Not  liquid  full 
at  130  °F"  is  removed  and  the  wording 
"Not  liquid  full  at  131  T"  is  added  in 
its  place; 

■  5.  For  the  entry  "Liquefied  nonflam- 
mable gases,  other  than  classified  flam- 
mable, corrosive,  toxic  &  mixtures  or 
solution  thereof  filled  w/nitrogen, 
carbon  dioxide,  or  air  (Notes  7  and  8)", 
in  column  2,  the  wording  "Not  liquid  full 
at  130  °F"  is  revised  to  read  "Not  liquid 
hill  at  131  °F"; 

■  6.  For  the  entry  "Methyl  acetylene- 
propadiene,  mixtures,  stabilized  DOT- 
3A240;  (see  Note  5)",  in  column  2.  the 
wording  "Not  liquid  at  130  °F"  is  revised 
to  read  "Not  liquid  full  at  131  °F": 

■  7.  For  the  entry  "Tetrafluoroethylene/ 
inhibit",  in  column  1,  the  wording  is 
revised  to  read  "Tetrafluoroethylene,  sta- 
bilized"; 

■  8.  For  the  entry 

"Trifluorochloroethylene,  inhibited",  in 
column  1,  the  wording  is  revised  to  read 
"Trifluorochloroethylene,  stabilized": 

■  9.  For  the  entry  "Vinyl  fluoride,  inhib-' 
ited",  in  column  1,  the  wording  is 
revised  to  read  "Vinyl  fluoride,  sta- 
bilized"; 

■  10.  For  the  entry  "Vinyl  methyl  ether, 
inhibitedlsee  Note  5)",  in  column  1.  the 
wording  is  revised  to  read  "Vinyl  methyl 
ether,  stabilized";  and 

■  11.  Following  the  table.  Note  14  is 
added. 

■  b.  Paragraph  (c)  and  the  first  sentence 
in  paragraph  (d)(4)  are  revised. 

The  additions  and  revisions  read  as 
follows: 

§  173.304a    Additional  requirements  for 
shipment  of  liquefied  compressed  gases  in 
specification  cylinders. 

(a)  *   *   * 
(2)  *   *   * 


Kind  of  gas 


Maximum  permitted  filling 

density  (percent)  (see  Note 

1) 


Packaging  marked  as  shown  In  this  column  or  of  the 

same  type  with  higher  service  pressure  must  be  used, 

except  as  provided  In  §§173.301(1).  1 73.301  a(e),  and 

180.205(a)  (see  notes  following  table) 


DIchlorodlfluoromethane    and    difluoroethane    mixture    Not  liquid  full  at  131  °F 
(constant  boiling  mixture)  (R-500)  (see  Note  8). 


Hydrogen  sulfide  (see  Notes  10  and  14) 62.5 


Insecticide,  gases  liquefied  (see  Notes  8  and  12) Not  liquid  full  at  131  °F 


Liquefied   nonflammable   gases,   other  than   classified    Not  liquid  full  at  131  °F 
flammable,   corrosive,   toxic  &   mixtures  or  solution 
thereof  filled  w/nltrogen.  carbon  dioxide,  or  air  (Notes 
7  and  8). 


DOT-3A240;  DOT-3AA240:  DOT-3B240:  DOT- 
3ET800;  DOT-4A240:  DOT^B240:  DOT-4BA240; 
DOT^BW240;  DOT^E240;  DOT-9;  DOT-39. 

•  •  • 

DOT-3A480;  DOT-3AA480:  DOT-3B480;  DOT-4A480: 

DOT-4B480;    DOT-4BA480;    DOT-^BW480 ;    DOT- 

3E1800;  DOT-3AL480. 
DOT-3A300;  DOT-3AA300;  DOT-3B300;  DOT-4B300; 

DOT^BA300;     DOT-4BW300:     DOT-9;     DOT-40; 

DOT-^1;  DOT-3E1800. 
Specification  packaging  authorized  in  paragraph  (a)(1) 

of  this  sectron  and  D0T-3HT;  DOT  4D;  DOT-4DA; 

OOTIDS. 


(f) 
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Kind  of  gas 


Maximum  pemiitted  filling 

density  (percent)  (see  Note 

1) 


Packaging  marked  as  sfiown  in  tfiis  column  or  of  tfie 

same  type  with  higher  service  pressure  must  be  used, 

except  as  provided  in  §§  173.301(1),  1 73.301  a(e),  and 

180.205(a)  (see  notes  tbilowing  table) 


Methyl  acetylene-propadiene,  mixtures,  stabilized  DOT- 
3A240;  (see  Note  5). 


Tetrafluoroethylene,  stabilized  

Trifluorochloroethylene,  stabilized 

*                               * 
Vinyl  fluoride,  stabilized 

Vinyl  methyl  ether,  stabilized  (see  Note  5) 


Not  liquid  full  at  131  °F 


DOT-4B240  without  brazed  seams;  DOT-4BA240  with- 
out brazed  seams;  DOT-3A240;  DOT-3AA240; 
DOT-3B240;  DOT-3E1800;  DOT-tBW240;  DOT- 
4E240;  DOT-4B240ET;  DOT-^;  DOT-41;  DOT- 
3AL240. 


90 DOT-3A1200;  DOT-3AA1200;  DOT-3E1800. 

115 DOT-3A300;  DOT-3AA300;  DOT-3B300;  DOT-4A300; 

DOT-4B300;    DOT-4BA300;    DOT-4BW300;    DOT- 

3E1800. 

62 DOT-3A1800;    DOT-3AA1800;    DOT-3E1800;    DOT- 

3AL1800. 
68 CX)T-4B150,    without    brazed    seams;    DOT-4BA225 

without  brazed  seams;  DOT-4BW225;  DOT-3A150; 

DOT-3AA150;  DOT-3B1800;  DOT-3E1800. 


Note  14:  The  use  of  DOT  specification 
cylinder  with  a  marked  service  pressure  of 
480  psi  is  authorized  until  December  31. 
2003. 


(c)  Verification  of  content  in  cylinder. 
Except  as  noted  in  paragraph  (d)(4)  of 
this  section,  the  amount  of  liquefied  gas 
filled  into  a  cylinder  must  be  by  weight 
or,  when  the  gas  is  lower  in  pressure 
than  required  for  liquefaction,  a 
pressure-temperature  chart  for  the 
specific  gas  may  be  used  to  ensure  that 
the  service  pressure  at  55  °C  (131  °F) 
will  not  exceed  5/4  of  the  service 
pressure  at  21  °C  (70  °F).  The  weight  of 
liquefied  gas  filled  into  the  cylinder  also 
must  be  checked,  after  disconnecting 
the  cylinder  from  the  filling  line,  by  the 
use  of  an  acciuate  scale. 

(d)  *   *   * 

(4)  Verification  of  content.  A  cylinder 
with  a  water  capacity  of  90.72  kg  (200 
lb)  or  more  and  for  use  with  a  liquefied 
petroleum  gas  with  a  specific  gravity  of 
0.504  or  greater  at  16  °C  (60  °F)  may 
have  the  quantity  of  its  contents 
determined  by  using  a  fixed  length  dip 
tube  gauging  device.  *   *   * 


§173.305    [Amended] 

■  18.  In  §  173.305,  in  paragraph  (b),  the 
term  "130  °F"  is  revised  to  read  "131  °F" 

■  19.  In  §  173.306,  paragraph  (g)(5j  is 
revised  to  read  as  follows: 

§  1 73.306    Limited  quantities  of 
compressed  gases. 

***** 
(g)*   *   * 

(5)  Each  tank  must  be  overpacked  in 
a  strong  outer  packaging  in  accordance 
with  §  173.301(h). 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

■  20.  The  authority  citation  for  part  177 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  21.  In  §  177.840,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  1 77.840    Class  2  (gases)  materials. 

(a)  *   *   * 

(1)  Cylinders.  Cylinders  containing 
Class  2  gases  must  be  securely 
restrained  in  an  upright  or  horizontal 
position,  loaded  in  racks,  or  packed  in 
boxes  or  crates  to  prevent  the  cylinders 
from  being  shifted,  overturned  or 
ejected  from  the  motor  vehicle  under 
normal  transportation  conditions. 
However,  after  December  31,  2003,  a 
pressure  relief  device,  when  installed, 
must  be  in  communication  with  the 
vapor  space  of  a  cylinder  containing  a 
Division  2.1  (flammable  gas)  material. 


PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

■  22.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  23.  In  §  180.205,  the  following  changes 
are  made: 

■  a.  Paragraphs  (c)(4)  and  (f)(4)  are 
revised. 

■  b.  In  paragraph  (g)(2),  the  reference 
"0.1  cm^"  is  removed  and  "0.1  cc"  is 
added  in  its  place. 

■  c.  In  paragraph  (g)(3)(ii),  the  reference 
"0.1  cubic  centimeter"  is  removed  and 
"0.1  cc"  is  added  in  its  place. 

The  revisions  read  as  follows: 


§  180.205    General  requirements  for 
requalification  of  cylinders. 

***** 

(c)  *   *   * 

(4)  For  a  specification  3,  3 A,  3AA, 
3AL,  3AX,  3AXX,  3B,  3BN,  or  3T 
cylinder  filled  with  gases  in  other  than 
Division  2.2,  from  the  first 
requalification  due  on  or  after  December 
31,  2003,  the  burst  pressure  of  a  CG-1, 
CG-4,  or  CG-5  pressure  relief  device 
must  be  at  test  pressiue  with  a  tolerance 
of  plus  zero  to  minus  10%.  An 
additional  5%  tolerance  is  allowed 
when  a  combined  rupture  disc  is  placed 
inside  a  holder.  This  requirement  does 
not  apply  if  a  CG-2,  CG-3  or  CG-9 
thermally  activated  relief  device  or  a 
CG— 7  reclosing  pressure  valve  is  used 
on  the  cylinder. 
***** 

(f)  *   *   * 

(4)  In  addition  to  other  requirements 
prescribed  in  this  paragraph  (f),  a 
specification  or  exemption  cylinder 
made  of  aluminum  alloy  6351-T6  must 
be  inspected  for  evidence  of  sustained 
load  cracking  (SLC)  in  the  neck  and 
shoulder  area. 
*****. 

■  24.  In.§  180.209,  the  following  amend- 
ments are  made: 

■  a.  In  the  table  in  paragraph  (a)(1): 

■  1.  In  Column  3,  the  heading  "Test 
period  (years)"  is  revised  to  read  "Re- 
qualification period  (years)'; 

■  2.  For  the  entry  "3HT",  in  column  3, 
the  wording  "3  {see  §§  180.209(1)  and 
180.213(c))"  is  revised  to  read  "3  [see 
§§  180.209(k)  and  180.213(c))'; 

■  3.  For  the  entry  "4AA480",  in  column 
3,  the  wording  "5  or  10  [see 

§  180.209(e)(14)"  is  revised  to  read  "5  or 
10  [see  §  180.209(h))"; 

■  4.  For  the  entry  "Foreign  cylinder  [see 

§  173.301(j)  of  this  subchapter  for  restric- 
tions on  use).",  in  column  3,  the  wording 


mm 
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"5  (see  §§  180.209(k)  and 
180.213{d)(iii))"  is  revised  to  read  "5  (see 
§§180.209(1)  and  180.213(d)(2))";  and 

■  5.  In  note  2  following  the  table,  the  ref- 
erence "§  173.301(e)(1)"  is  revised  to 
read"§173.301a(b)". 

■  b.  In  paragraph  (b)(l)(ii),  the  wording 
"fluorinated  hydrocarbons,  liquefied 
hydrocarbons,  and  mixtures  thereof  that 
are  commercially  ft«e  from  corroding 
components;"  is  revised  to  read 


"chlorinated  hydrocarbons,  fluorinated 
hydrocarbqns,  liquefied  hydrocarbons, 
and  mixtm-es  thereof  that  are  commer- 
cially free  from  corroding  components;". 

■  c.  Paragraph  (e)  is  revised. 

■  d.  In  the  table  in  paragraph  (g),  a  new 
entry  is  added  immediately  following  the 
third  entry. 

■  e.  In  the  table  in  paragraph  (g),  the 
entry  for  "Liquefied  petroleum  gas"  and 
the  last  entry  are  revised. 


■  f.  Paragraph  (k)  is  redesignated  as  para- 
graph (1)  and  a  new  paragraph  (k)  is 
added. 

The  additions  and  revisions  read  as 
follows: 

§  1 80.209    General  requirements  for 
requalification  of  cylinders. 

(a)  *   *  * 


Table  1  .—Requalification  of  Cylinders  ^ 


Specification  under  which  cylinder  was  made 


Minimum  test  pressure  (psig)  ^ 


Requalification  period  (years) 


^^^  •; —■■- 5/3  times  service  pressure  3  (see  §§  180.209(k)  and  180.213(c)). 

4AA480  ..■. ^. 2  times  sen/ice  pressure  (see  §  180.209(g))  ....  5  or  10  (see  §  180.209(h)). 

*  *  *  • 

Foreign  cylinder  (see  §1 73.301  (j)  of  this  sub-    As  marked  on  cylinder,  but  not  less  than  5/3  5  (see  §§180.209(1)  and  180  213(d)(2)) 

chapter  for  restrictions  on  use). of  any  service  or  working  pressure  marking. 


■  For  cylinders  not  marked  with  a  sen^ice  pressure,  see  §  1 73.301  a(b)  of  this  subchapter. 


(e)  Proof  pressure  test  A  cylinder 
made  in  conformance  with 
specifications  DOT  4B,  4BA,  4BW,  or  4E 
used  exclusively  for:  liquefied 
petroleum  gas  that  meets  the  detail 
requirement  limits  in  Table  I  of  ASTM 
D  1835,  "Standard  Specification  for 
Liquefied  Petroleum  (LP)  Gases" 
(incorporated  by  reference;  see  §  171.7 
of  this  subchapter)  or  an  equivalent 
standard  containing  the  same  limits; 
anhydrous  dimethylamine;  anhydrous 
methylamine;  anhydrous 


trimethylamine;  methyl  chloride; 
methylacetylene-propadiene  stabilized; 
or  dichlorodifluoromethane, 
.  difluoroethane,  difluorochloroethane, 
chlorodifluoromethane, 
chlorotetrafluoroethane, 
trifluorochloroethylene^  or  mixture 
thereof,  or  mixtures  of  one  or  more  with 
trichlorofluoromethane;  and 
commercially  free  from  corroding 
components  and  protected  externally  by 
a  suitable  corrosion-resistant  coating 
(such  as  galvanizing  or  painting)  may  be 
requalified  by  volumetric  expansion 


testing  every  12  years  instead  of  every 
five  years.  As  an  alternative,  the 
cylinder  may  be  subjected  to  a  proof 
pressure  te^  at  least  two  times  the 
marked  service  pressure,  but  this  latter 
type  of  test  must  be  repeated  every 
seven  years  after  expiration  of  the  first 
12-year  period.  When  subjected  to  a 
proof  pressure  test,  the  cylinder  must  be 
carefully  examined  under  test  pressure 
and  removed  from  service  if  a  leak  or 
defect  is  found. 
***** 

(g)*   *  * 


Cylinders  conforming  to — 


Used  exclusively  for- 


DOT  3A,  DOT  3AA, 
DOT  4E. 


DOT  3A480X,  DOT  4B,  DOT  4BA,  DOT  4BW, 


DOT  3A,  DOT  3AA.  DOT  3A480X, 
4BW,  DOT  4E. 


DOT  3B,  DOT  4B,  DOT  4BA,  DOT 


Chlorinated  hydrocarbons  and  mixtures  thereof  that  are  commercially 
free  from  corroding  components. 

•  *  • 

Liquefied  petroleum  gas  that  meets  the  detail  requirements  limits  in 
Table  1  of  ASTM  1835,  Standard  Specification  for  Liquefied  Petro- 
leum (LP)  Gases  (incorporated  by  reference;  see  §  171.7  of  this  sub- 
chapter) or  an  equivalent  standard  containing  the  same  limits. 


DOt  4B240,  DOT  4BW240  Ethyleneimine,  stabilized. 
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(k)  3HT  cylinders.  In  addition  to  the 
other  requirements  of  this  section,  a 
cylinder  marked  DOT-3HT  must  be 
requalified  in  accordance  with  CGA 
Pamphlet  C-8. 

§180.211    [Amended] 

■  25.  In  §180.211.  in  paragraph 
{d){l)(iii),  the  reference  "180.215(d)(2)" 
is  removed  and  "180.215(c)(2)"  is  added 
in  its  place. 

§180.215    [Amended] 

■  26.  In  §  180.215.  in  paragraph(b)(l),  the 
heading  "Pressure  test  records."  is 
removed  and  "Calibration  test  records." 
is  added  in  its  place. 

Issued  in  Washington  DC  on  May  2.  2003, 
under  authority  delegated  in  49  CFR  part  1. 
Edward  A.  Brigham, 

Acting  Deputy  Administrator.  Research  and 
Special  Progmms  Administration. 
[FR  Doc.  03-11334  Filed  5-5-03;  3:52  pml 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-200S-14711] 

RiN2127-AI49 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Anchorage 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule;  interim  final  rule; 
request  for  comments. 

SUMMARY:  This  dociunent  amends  the 
Federal  motor  vehicle  safety  standard 
on  child  restraint  anchorage  systems  to: 
Reflect  an  extension  of  the  date  by 
which  final-stage  manufactiirers  and 
alterers  were  required  to  install  tether 
anchorages  in  vehicles  subject  to  the 
standard;  and  temporarily  exclude 
"funeral  coaches"  (as  defined  in  this 
document)  fi'om  the  standard  altogether. 
It  responds  to  requests  from  the 
Recreation  Vehicle  Industry  Association 
and  fi-om  Accubuilt,  Inc.,  respectively. 
This  dociunent  adopts  the  first 
amendment  on  a  final  basis  and  the 
second  on  an  interim  final  basis.  The 
agency  also  requests  comments  on  the 
second  amendment. 
DATES:  This  rule  is  effective  May  8, 
2003.  The  final  rule  reflects  that  the 
mandatory  compliance  date  for 
installing  tether  anchorages  in  vehicles 


produced  by  final-stage  manufacturers 
and  alterers  was  changed  fi-om 
September  1,  2000.  to  May  1,  2001.  This 
rule  excludes  funeral  coaches  fi-om 
Federal  Motor  Vehicle  Safety  Standard 
No.  225  until  May  10.  2004.  After 
reviewing  the  comments  received  on 
this  document,  NHTSA  will  decide 
whether  to  exclude  funeral  coaches 
from  the  standard  on  a  permanent  basis. 
Because  these  amendments  relieve 
restrictions  on  a  class  of  manufacturer 
that  comprises  a  substantial  number  of 
small  businesses,  we  have  determined 
that  it  is  in  the  public  interest  to  make 
the  changes  effective  immediately. 

You  should  submit  your  comments 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  July  7,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  PL  401, 
400  Seventh  Street,  SW..  Washington, 
DC  20590-0001.  Comments  should  refer 
to  Docket  Number  (NHTSA-7938)  and 
be  submitted  in  two  copies.  If  you  wish 
to  receive  confirmation  of  receipt  of 
your  written  comments,  include  a  self- 
addressed,  stamped  postcard. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  comment  electronically.  In 
every  case,  the  comment  should  refer  to 
the  docket  number. 

The  Docket  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Docket 
Management  System  web  site  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  questions,  Mike  Huntley, 
NHTSA  Office  of  Crashworthiness 
Standards,  Special  Vehicle  and  Systems 
Division,  400  Seventh  St.,  SW., 
Washington,  DC  20590  (telephone  202- 
366-0029).  For  legal  questions,  Deirdre 
Fujita,  NHTSA  Office  of  Chief  Counsel, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590  (telephone  202-366-2992). 
SUPPLEMENTARY  INFORMATION: 

I.  "Petition  for  Extraordinary  Relief 
From  the  Recreation  Vehicle  Industry 
Association 

Background 

On  March  5.  1999,  NHTSA  published 
a  final  rule  establishing  a  new  Federal 
motor  vehicle  safety  standard  that 


required  motor  vehicle  manufacturers  to 
install  child  restraint  anchorage  systems 
that  are  standardized  and  independent 
of  the  vehicle  seat  belts.'  (64  FR  10786) 
(Docket  No.  98-3390,  Notice  2)  (Federal 
Motor  Vehicle  Safety  Standard  No.  225, 
49  CFR  571.225.)  Each  system  is 
composed  of  three  anchorages:  Two 
lower  anchorages  and  one  upper 
anchorage.  The  lower  anchorages  are 
two  6  millimeter  (mm)  round  bars 
fastened  to  the  vehicle  720  mm  apart 
and  located  at  the  intersection  of  the 
vehicle  seat  cushion  and  seat  back.  The 
upper  anchorage  is  a  permanent 
structure  to  which  the  hook  of  a  child 
restraint  upper  tether  may  be  attached 
for  the  purpose  of  transferring  load  from 
the  child  restraint  to  the  vehicle 
structure. 

Phase-In  Requirements 

In  the  notice  of  proposed  rulemaking 
(NPRM)  for  the  March  1999  final  rule, 
we  recognized  that  upper  tether 
anchorages  could  be  installed  at  an 
earlier  date  than  the  lower  anchorages 
(February  20,  1997;  62  FR  7858).  We 
also  recognized  that  more  time  would  be 
needed  to  implement  a  requirement  for 
a  rigid  bar  lower  anchorage  system 
(which  the  final  rule  ultimately 
adopted)  than  an  alternative  (flexible 
webbing)  lower  anchorage  system  the 
agency  was  considering  at  the  time.  We 
requested  comments  on  whether 
phasing  in  the  requirement  for  the  lower 
anchorages  would  be  appropriate,  and 
how  long  a  period  would  be  needed  to 
achieve  full  implementation.  We  did  not 
raise  the  possibility  of  either  phasing  in 
the  requirement  for  upper  tether 
anchorages,  or  delaying  the  effective 
date  of  the  upper  tether  anchorage 
requirement  for  vehicles  manufactured 
in  m6re  than  one  stage  (see  62  FR  at 
7874). 

Based  on  the  information  we  received, 
we  adopted  a  three-year  phase-in 
schedule  for  the  lower  anchorages  in 
S14  of  Standard  No.  225.  Sl4  is  titled 
"Lower  anchorages  phase-in 
requirements  for  vehicles  manufactured 
on  or  after  September  1,  2000  and  before 
September  1,  2002."  In  S14.3,  which  we 
titled  "Alternative  phase-in  schedule  for 
final-stage  manufacturers  and  alterers," 
we  specified  that  a  final-stage 
manufactiurer  or  alterer  may,  at  its 
option,  comply  with  an  alternative 
requirement  during  the  phase-in.  The 
alternative,  specified  in  Sl4.3(a),  stated 
that  the  vehicles  "are  not  required  to 
comply  with  the  requirements  specified 


•  Sep  64  FR  47566;  August  31,  1999  (Docket  No. 
NHTSA-99-6160)  and  65  FR  46628;  July  31.  2000 
(Docket  No.  NHTSA-7648)  for  later  amendments  of 
the  rule. 
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in  this  standard"  during  that  two-year 
pariod.2  The  reference  in  Sl4.3(a)  to 
"requirements  specified  in  this 
standard"  was  intended  to  refer  to  only 
th0  requirement  to  install  the  lower 
anchorages,  and  not  to  both  that 
requirement  and  the  requirement  to 
install  tether  anchorages.  However, 
RVIA  interpreted  S14.3  to  exclude 
vehicles  produced  by  final-stage 
manufacturers  and  alterers  between 
September  1,  2000  and  September  1, 
20D2  from  both  the  lower  anchorage  and" 
the  tether  anchorage  requirements. 

RVIA  Petition 

RVIA  notified  us  in  August  2000  that 
it  had  informed  its  members  (conversion 
vehicle  manufacturers  and  alterers  who 
modify  vans,  pickup  trucks  and  sport 
utUity  vehicles)  ^  that  their  vehicles 
were  excluded  from  both  tether 
anchorage  and  lower  anchorage 
requirements  until  September  1,  2002, 
and  had  only  learned  in  August  2000 
that  this  advice  was  erroneous.  RVIA 
fiulher  stated  that  conversion  vehicle 
manufacturers  would  not  be  able  to 
meet  the  September  1.  2000,  compliance 
date  for  installation  of  tether 
anchorages,  having  relied  on  that 
advice.  RVIA  requested  that  NHTSA 
stay  the  compliance  date  for  tether 
anchorages  for  8  months,  until  May  1, 
2001,  for  multistage  manufacturers  and 
alterers  of  conversion  vehicles.  RVIA 
stated  that  8  months  was  needed  to 
design,  test,  and  manufactiu-e  tether 
anchorages  that  would  satisfy  the 
standard's  tether  anchorage 
requirements. 

Agency  Decision  on  RVIA  Petition 

We  decided  to  allow  multistage 
manufacturers  and  alterers  imtil  May  1, 
2001 ,  to  install  tether  anchorages  in 
their  vehicles.  We  promptly  notified 
RVIA  of  that  decision  and  placed  that 
notification  in  the  public  docket.^  The 
phrase  "[requirements  specified)  in  this 
standard"  in  S14.3  lent  itself  to 
misinterpretation,  when  read  apart  from 
the  context  of  Sl4,  and  contributed  to 
RVIA's  erroneous  advice.  Instead  of 
penalizing  the  affected  manufacturers 
which  acted  in  accordance  with  RVIA's 


2  t^iis  paragraph  was  later  changed  to  S14. 3(a)(2). 
See  65  FR  46628,  46642,  July  31.  2000. 

^  RVIA  stated  that  there  are  67  conversion  vehicle 
manufacturer  members,  with  an  aggregate  annual 
production  of  approximately  90,000  vehicles.  RVIA 
stated  that,  with  few  exceptions,  these  companies 
are  small  volume  manufacturers  that  each  produce 
fewer  than  5,000  total  vehicles  annually. 

••  In  response  to  RVIA's  petition.  NHTSA  wrote  to 
RVIA  on  September  26.  2000.  stating  that  it  would 
publish  a  Federal  Register  document  extending, 
until  May  1,  2001,  the  date  by  which  final-stage 
manufacturers  and  alters  must  install  tether 
anchorage  in  affected  vehicles.  See  docket  7648 
(docutnent  7648-6). 


advice,  we  decided  to  postpone  the 
effective  date  of  the  tether  anchorage 
requirement  to  provide  the  affected 
manufacturers  time  to  meet  the 
requirement.  The  affected 
manufacturers  are  typically  small 
volume  companies.  RVIA  stated  that 
"[mlost  of  these  companies  had  neither 
the  technical  staffs  nor  the  resources  to 
respond  rapidly  to  rule  changes,"  and 
none  had  known  about  the  September  1 , 
2000,  compliance  date  for  installing 
tether  anchorages.  In  view  of  the  fact 
that  most  of  the  companies  are  small 
businesses  that  had  acted  in  reliance  on 
RVIA's  advice,  we  believed  that 
providing  relief  to  the  manufacturers 
was  warranted.  If  a  delay  had  not  been 
granted,  the  manufacturers  would  have 
had  to  stop  production  until  compliance 
could  be  achieved.  Cessation  of 
production  would  have  significant 
economic  effects  on  the  small 
businesses.  For  these  reasons,  we 
concluded  that  it  was  in  the  public 
interest  to  postpone  the  compliance  date 
of  the  requirement  for  vehicles 
produced  by  final-stage  manufacturers 
and  alterers  until  May  1.  2001. ^  Today's 
document  clarifies  the  language  in  Sl4, 
and  similar  language  in  Si 3. 

n.  Petition  for  Rulemaking  From 
Accubuilt  on  Funeral  Coaches 

Standard  No.  225  requires  a  vehicle  to 
be  equipped  with  tether  anchorages  in 
front  passenger  seating  positions  if:  (1) 
The  vehicle  lacks  a  rear  designated 
seating  position  (see  S4. 3(b)(3)  and 
S4.4(c));  and  (2)  there  is  an  air  bag  and 
no  afr  bag  on-off  switch  in  the  front 
passenger  seating  position.  Accubuilt,  a 
final-stage  manufacturer  of  funeral 
coaches,  submitted  a  petition  for 
rulemaking  requesting  NHTSA  to 
exclude  funeral  coaches  from  the 
requirement.  Accubuilt  stated  that: 
"[sjince  a  Funeral  Coach  is  a  single 
purpose  vehicle,  transporting  a  body 
and  casket,  children  do  not  ride  in  the 
front  seat." 


^  Mr.  Harley  Holt  asked  NHTSA  about  the  degree 
to  which  anchorages  voluntarily 'installed  by  final- 
stage  manufacturers  and  alterers  were  subject  to  the 
requirements  of  Standard  No.  225.  Our  answer  was 
that  the  provisions  of  S4.1  as  they  relate  to 
voluntarily-installed  anchorages  still  applied.  Thus, 
if  a  final-stage  manufacturer  or  alterer  voluntarily 
installed  a  tether  anchorage  system  (or  full  child 
restraint  anchorage  system)  in  a  vehicle  from 
September  1,  1999  to  April  30,  2001,  the  anchorage 
system  would  have  to  meet  the  configuration, 
location,  marking  and  strength  requirements  of  the 
standard.  S4.1  also  requires  that  information  on 
using  those  anchorages  must  be  provided  to  the 
vehicle  owner.  It  is  also  our  view  that  during  the 
same  period,  a  final-stage  manufacturer  or  alterer 
voluntarily  installing  tether  anchorages  could  have 
installed  fewer  than  the  minimum  number  of 
anchorages  required  by  S4.3  and  84. 5.  On  vehicles 
produced  on  or  after  May  1.  2001,  the  requisite 
number  of  anchorages  must  be  installed. 


Agency  Decision  on  Accubuilt  Request 

It  is  implicit  from  Accubuilt's  petition 
that  it  would  be  appropriate  to  exclude 
fimeral  coaches  from  the  requirement 
when  the  coaches  only  have  one  row  of 
occupant  seats,  i.e.,  the  front  row.  We 
agree  with  Accubuilt  that  it  is  unlikely 
that  child  restraint  systems  would  be 
installed  in  such  a  ftiijeral  coach.  We  are 
thus  excluding  "funeral  coaches"  from 
the  standard. 

To  implement  this  exclusion,  we  are 
adding  a  definition  of  "funeral  coach" 
to  Standard  No.  225.  Accubuilt  stated 
that  a  funeral  coach  is  a  "single  purpose 
vehicle"  equipped  with  heavy  duty 
components  to  handle  the  additional 
mass  of  a  body  and  casket.  We  were 
fiirther  informed  by  Accubuilt  that 
manufacturers  of  funeral  coaches 
conform  to  an  industry  standard  that 
requires  "front  and  rear  stops"  in  the 
interior  of  the  coach  to  keep  the  casket 
stationary.  We  are  incorporating  that 
information  into  the  definition. 

At  the  same  time,  while  Accubuilt's 
vehicles  apparently  have  only  1  row  of 
seats,  it  is  conceivable  that  a  funeral 
coach  could  be  built  with  rear  seating 
positions  in  which  a  young  child  might 
ride.  We  do  not  believe  that  a  coach  that 
has  rear  seating  positions  should  be 
excluded  from  the  standard,  since  the 
vehicle  could  be  used  to  transport  a 
child  who  should  be  in  a  child  restraint. 
Therefore',  based  on  the  above,  we  are 
defining  "funeral  coach"  as  "a  vehicle 
that  contains  only  a  front  row  of 
occupant  seats,  is  designed  exclusively 
for  transporting  a  body  and  casket  and 
that  is  equipped  with  features  to  secure 
a  casket  in  place  during  operation  of  the 
vehicle."  Comments  are  requested  on 
whether  the  definition  is  inclusive  of  all 
funeral  coaches  with  no  rear  seating 
positions  and  whether  it  excludes  any 
vehicles  that  should  be  subject  to  the 
requirements  of  Standard  No.  225. 

We  have  also  determined  that  this 
amendment  relieves  an  unnecessary 
restriction  onfl  group  of  small 
manufacturers.  Accordingly.  NHTSA 
finds  for  good  cause  that  an  immediate 
exclusion  of  fimeral  coaches  from  the 
standard  is  in  the  public  interest,  and 
thus  we  are  issuing  this  interim  final 
rule.  We  are  limiting  the  exclusion  to  a 
period  ending  one  year  after  the 
publication  of  this  rule.  NHTSA  will 
review  the  comments  we  receive  on  this 
document  to  determine  whether  to 
exclude  funeral  coaches  from  the 
standard  on  a  permanent  basis. 

m.  Enforcement  Policy  Statement 

This  agency  will  not  take  any 
enforcement  against  any  multi-stage 
vehicle  manufacturer  or  alterer  for  not 
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installing  tether  anchorages  in  vehicles 
certified  prior  to  May  1,  2001.  Likewise, 
it  will  not  take  any  enforcement  action 
against  any  manufacturer  of  funeral 
coaches  for  not  installing  a  child 
restraint  anchorage  system  in  the  front 
seats  of  funeral  coaches  manufactured 
prior  to  the  date  one  year  after  the 
publication  of  this  rule. 

IV.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  This 
document  amends  Standard  No.  225  to 
reflect  the  staying  of  the  compliance 
date  of  one  aspect  of  the  Standard  as  it 
applies  to  final  stage  manufacturers  and 
alterers,  and  excludes  funeral  coaches 
from  the  standard  for  a  period  ending  1 
year  after  the  publication  of  this  rule. 
There  are  no  additional  costs  associated 
with  this  final  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354),  as  amended,  requires 
agencies  to  evaluate  the  potential  effects 
of  their  proposed  and  final  rules  on 
small  businesses,  small  organizations 
and  small  governmental  jurisdictions.  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
amends  the  Standard  to  reflect  the 
staying  of  the  compliance  date  of  the 
tether  anchorage  requirement  as  applied 
to  final  stage  manufacturers  and  alterers, 
and  for  that  reason  affects  a  number  of 
small  entities.  A  decision  not  to  stay  the 
compliance  date  would  have 
significantly  affected  the  entities  since 
the  manufacturers  could  not  have 
produced  their  vehicles  until  the  tether 
anchorage  requirements  in  question 
were  met.  We  provided  more  time  to  the 
manufacturers  to  facilitate  their 
compliance  with  the  standard. 

Executive  Order  13132  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132,  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  nde  will  not  have  any  substantial 


effects  on  the  States,  or  on  the  current 
Federal-State  relationship,  or  on  the 
current  distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  will  not  have  any  retroactive 
effect.  A  petition  for  reconsideration  or 
other  administrative  proceeding  will  not 
be  a  prerequisite  to  an  action  seeking 
judicial  review  of  this  rule.  This  rule 
will  not  preempt  the  states  from 
adopting  laws  or  regulations  on  the 
same  subject,  except  that  it  will  preempt 
a  state  regulation  that  is  in  actual 
conflict  with  the  Federal  regulation  or 
makes  compliance  with  the  Federal 
regulation  impossible  or  interferes  with 
the  implementation  of  the  Federal 
statute. 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  yoiu-  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 


should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
le,tter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  foiu- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1999-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  cUck  on  the  desired 
comments.  You  may  word  search  the 
Adobe  pdf  version  of  a  conunent  by 
clicking  on  the  binocular  symbol 
(Acrobat  Find)  and  typing  in  a  search 
term.  You  may  also  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 


periodically  check  the  Docket  for  new 
material. 

if\nyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorpatation.by  reference. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements.  Tires. 

■  In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Chapter  V  as  set 
forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
301S6  and  30177;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.225  is  amended  by: 

■  a.  Revising  S2; 

■  b.  Amending  S3  by  adding,  in 
alphabetical  order,  a  definition  for 
"Funeral  coach"; 

■  c.  Revising  the  introductory  text  of 
S4.3(b); 

■  d.  Revising  the  title  of  Si  3  and  adding 
Sl3.3;and 

■  e.  Revising  Sl4. 3(a). 

The  revised  and  added  text  read  as 
follows: 

571 .225    Standard  No.  225;  Child  restraint 
anchorage  systems. 


32.  A 


Application.  This  standard 
applies  to  passenger  cars;  to  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
3,855  kilograms  (8,500  pounds)  or  less; 
and  to  buses  (including  school  buses) 
with  a  GVWR  of  4,536  kg  (10,000  lb)  or 
less.  This  standard  does  not  apply  to 
walk-in  van-type  vehicles,  vehicles 
manufactured  to  be  sold  exclusively  to 
the  U.S.  Postal  Service,  shuttle  buses, 
and  funeral  coaches. 

SJ3.  Definitions. 
*    j     *         *         *         *     ■ 

I^aneral  coach  means  a  vehicle  that 
contains  only  a  front  row  of  occupant 
seats,  is  designed  exclusively  for 
transporting  a  body  and  casket  and  that 
is  equipped  with  features  to  secure  a 
casket  in  place  during  operation  of  the 
vehicle.  » 


S4.3  *   *   * 

(b)  Each  vehicle,  including  a  vehicle 
that  is  counted  toward  the  percentage  of 
a  manufactiu^r's  yearly  production 
required  to  be  equipped  with  child 
restraint  anchorage  systems,  shall  be 
equipped  as  described  in  S4. 3(b)(1),  (2) 
or  (3),  subject  to  Si 3. 
***** 

Si 3.  Tether  anchorage  phase-in 
requirements. 

***** 

SI 3.3  Until  May  1 ,  2001 ,  vehicles 
manufactured  by  a  final-stage 
manufacturer  or  alterer  need  not  be 
equipped  with  the  tether  anchorages 
required  by  S4.3  of  this  standard. 
Vehicles  manufactiu-ed  by  a  final-stage 
manufacturer  or  alterer  on  or  after  May 
1,  2001  must  be  equipped  with  the 
tether  anchorages  specified  in  S4.3. 
***** 

S14.3  *  *  *— (a)  Final-stage 
manufacturers  and  alterers.  A  final- 
stage  manufacturer  or  alterer  may,  at  its 
option,  comply  with  the  requirements 
set  forth  in  Sl4.3(a){l)  and  (2),  instead 
of  the  requirements  set  forth  in  Si 4. 1.1 
through  S14.1.2. 

(1)  Vehicles  manufactured  on  or  after 
September  1 ,  2000  and  before 
September  1 ,  2002  are  not  required  to  be 
equipped  with  the  lower  anchorages 
specified  in  this  standard. 

(2)  Vehicles  manufactured  on  or  after 
September  1,  2002  must  be  equipped 
with  the  lower  anchorages  specified  in 
this  standard. 
***** 

Issued  on  May  1.  2003. 
Jeffrey  W.  Range, 
Administrator. 
[PR  Doc.  03-11293  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  021212307  3637-02;  i.D. 
042903A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Yellowfin  Sole  by 
Vessels  Using  Trawl  Gear  In  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 


SUMMARY:  NMFS  is  reopening  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian-Islands  inanagement  area 
(BSAI).  This  action  is  necessary  to 
utilize  the  amount  of  the  second 
seasonal  apportioiunent  of  the  halibut 
bycatch  allowance  specified  for  the 
trawl  yellowfin  sole  fishery  category. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  May  12,  2003,  through  1200 
hrs,  A.l.t.,  May  21,2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 

The  amount  of  the  second  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  category  in  the 
BSAI  was  established  as  195  metric  tons 
by  the  final  2003  har\'est  specifications 
for  groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003).  In  accordance  with 
'§679.21(e)(7)(v),  the  directed  fishery  for 
yellowfin  sole  by  vessels  using  trawl 
gear  was  closed  effective  1200  hrs,  A.l.t.,, 
April  17,  2003  (68  FR  19465,  April  21, 
2003)  because  it  was  expected  diat  the 
second  seasonal  apportionment  of  the 
trawl  halibut  bycatch  allowance 
specified  for  the  yellowfin  sole  fishery 
category'  would  be  caught. 

NMFS  has  determined  that  as  of  April 
19,  2003.  the  remaining  amount  of  the 
second  seasonal  apportionment  of  the 
halibut  bycatch  allowance  specified  for 
the  trawl  yellowfin  sole  fishery  category 
is  73  metric  tons.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
re-opening  directed  fishing  for  yellowfin 
sole  by  vessels  using  trawl  gear  in  the 
BSAI  effective  1200  hrs,  A.l.t..  May  12,     ' 
2003. 

Classificatioii 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
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contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  opening  of 
the  fishery,  not  allow  for  the  full 
utilization  of  the  second  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  category,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  2.  2003. 
Bruce  C,  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-11482  Filed  5-7-03:  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  020718172-2303-02;  1.0. 
043003A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Chiniak  Gully 
Research  Area  Opening  for  the 
Groundf  ish  Trawi  Fisheries  of  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

summary:  The  Administrator,  Alaska 
Region,  NMFS  (Regional  Administrator) 
proposes  to  open  the  Chiniak  Gully 
Research  Area  in  the  Gulf  of  Alaska 
(GOA)  to  directed  fishing  for  groundfish 
using  trawl  gear  from  August  1,  2003. 
through  September  20,  2003.  NMFS' 
Alaska  Fisheries  Science  Center  (AFSC) 
will  not  conduct  research  in  this  area  in 
2003.  Therefore,  the  closiue  of  the 
Chiniak  Gully  Research  Area  is  not 
needed.  This  action  is  intended  to 


relieve  an  urmecessary  restriction  on 
groundfish  trawl  fisheries  and  allow  the 
optimum  utilization  of  fishery 
resources,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  A.l.t.,June6,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Durall,  or  delivered  to  room  401  of 
the  Federal  Building.  709  West  9th 
Street.  Juneau,  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  Juneau,  AK  99801.  Copies  of 
the  environmental  assessment/ 
regulatory  impact  review/final 
regulatory  flexibility  analysis  (EA/RIR/  . 
FRFA)  for  the  regulatory  amendment  to 
permit  an  investigadon  of  the  effect  of 
commercial  fishing  on  Walleye  pollock 
distribution  and  abundance  in  localized 
areas  off  the  east  side  of  Kodiak  Island, 
may  be  obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown.  Sustainable  Fisheries 
Division,  Alaska  Region,  907-586-7228 
or  email  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  approved  by  the  Secretary 
of  Conunerce  luider  authority  of  the 
Magnuson-Stevens  Fisheries 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpeirt  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

Background 

In  April  2001,  the  Coiuicil  endorsed  a 
research  project  proposed  by  the  AFSC 
in  the  Chiniak  Gully  off  Kodiak  Island 
to  determine  the  effect  of  pollock 
fisheries  on  pollock  school  dynamics 
and  the  likelihood  of  localized 
depletions  of  Steller  sea  lion  pollock 
prey.  The  research  project  requires  the 


closure  of  the  Chiniak  Gully  Research 
Area  to  trawl  fishing  from  August  1  to 
no  later  than  September  20  in  the  years 
2001  through  2004.  A  detailed 
description  of  the  research  project  is 
provided  in  the  EA/RIR/FRFA.  For 
copies  of  this  document,  please  contact 
NMFS  (see  ADDRESSES).  The  trawl 
closure  necessary  for  this  research 
project  was  implemented  by  emergency 
interim  rules  in  2001  (66  FR  37167,  July 
17,  2001)  and  in  2002  (67  FR  956, 
January  8,  2002),  and  by  final  rule  in 
2003  (68  FR  204,  January  2,  2003). 

Pursuant  to  §679.22(b)(3)(ii)(B),  the 
Regional  Administrator  may  rescind  the 
trawl  closure  of  the  Chiniak  Gully 
Research  Area  by  publishing 
notification  in  the  Federal  Register 
prior  to  September  20.  Because  the 
AFSC  will  not  be  conducting  research  in 
the  Chiniak  Gully  Research  Area  in 
2003,  the  Regional  Administrator  is 
proposing  to  rescind  the  closure 
specified  in  §679.22{b)(3)(ii)(A)  for 
August  1,  2003,  through  September  20, 
2003.  The  2003  closure  would 
unnefcessarily  restrict  the  trawl 
groundfish  fisheries  because  no  research 
will  be  conducted  this  year.  Rescinding 
the  2003  trawl  closure  will  allow  vessels 
participating  in  groundfish  trawl 
fisheries  to  harvest  their  total  allowable 
catch  amounts  without  the  operational 
constraints  imposed  by  the  closiu-e. 

The  effective  date  of  this  action  would 
be  August  1,  2003,  through  September 
20,  2003. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  AFSC.  Without  this  inseason 
adjustment,  NMFS  could  not  allow 
directed  fishing  for  groundfish  using 
trawl  gear  in  the  Chiniak  Gully  Research 
Area  from  August  1  through  September 
20,  unnecessarily  restricting  the 
groundfish  trawl  fisheries.  Interested 
persons  are  invited  to  submit  wnitten 
comments  on  this  action  to  the  above 
address  until  June  6,  2003.This  action  is 
pursuant  to  §  679.22  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  2,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-11483  Filsd  5-7-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  309 

Labeling  Requirements  for  Alternative 
Fuels  and  Alternative  Fueled  Vehicles 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Trade 
Commission  ("Commission"  or  "FTC") 
is  commencing  a  rulemaking  proceeding 
to  amend  the  alternative  fueled  vehicle 
("AFV")  label  specified  in  the 
Commission's  rule  concerning  Labeling 
Requirements  for  Alternative  Fuels  and 
Alternative  Fueled  Vehicles  ("Rule"). 
The  Commission  proposes  amending 
the  Rule's  AFV  label  for  new  vehicles  by 
either  updating  or  deleting  the 
Environmental  Protection  Agency 
("EPA")  emission  certification 
standards  the  Rule  requires  be 
disclosed,  and  by  adding  a  reference  to 
EPA's  green  vehicle  guide.  EPA's  guide, 
located  on  its  website  at  http:// 
wwi^'.epa.gov/greenvehicle,  provides 
detailed  information  regarding  vehicle 
emissions  generally  and  by  vehicle 
model.  The  Commission  is  commencing 
this  rulemaking  proceeding  because  the 
emissions  standards  on  the  current  AFV 
label  will  be  obsolete  starting  in  the 
2004  vehicle  model  year,  and  the  Ford 
Motor  Company  ("Ford")  has  petitioned 
the  Conunission  to  revise  the  label  in 
light  of  this.  In  this  proceeding,  the 
Commission  also  is  conducting  a  review 
of  this  Rule  pursuant  to  the 
Commission's  regulatory  review 
program.  The  notice  includes  a 
description  of  the  procedures  to  be 
followed,  an  invitation  to  submit 
written  comments,  and  questions  and  ' 
issues  upon  which  the  Commission 
particularly  desires  comments. 
DATES:  Written  conunents  must  be 
submitted  on  or  before  June  23,  2003. 
ADDRESSES:  Six  paper  copies  of  each 
written  comment  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  To  encourage  prompt  and 


efficient  review  and  dissemination  of 
the  comments  to  the  public,  all 
comments  also  should  be  submitted,  if 
possible,  in  electronic  form,  on  either  a 
5'/4  or  a  3  Vv  inch  computer  disk,  with 
a  label  on  the  disk  stating  the  name  of 
the  commenter  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  document.  (Programs 
based  on  DOS  are  preferred.  Files  from 
other  operating  systems  should  be 
submitted  in  ASCII  text  format  to  be 
accepted.) 

Alternatively,  the  Commission  will 
accept  papers  and  comments  submitted 
to  the  following  email  address: 
afv@ftc.gov,  provided  the  content  of  any 
papers  or  comments  submitted  by  email 
is  organized  in  sequentially  numbered 
paragraphs.  All  comments  and  any 
electronic  versions  (i.e.,  computer  disks) 
should  be  identified  as  "16  CFR  Part 
309  Comment — Alternative  Fuels  and 
Vehicles  Rule.  The  Commission  will 
make  this  notice  and.  to  the  extent 
possible,  all  papers  and  comments 
received  in  electronic  form  in  response 
to  this  notice  available  to  the  public 
through  the  Internet  at  the  following 
address:  http://www.ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Richardson,  Attorney,  (202)  326- 
2798  (email:  rricbai;dson@ftc.gov],  or 
Neil  Blickman,  Attorney,  (202)  326- 
3038  (email:  nblickman@ftc.gov). 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Part  A — Background 

This  Notice  of  Proposed  Rulemaking 
("NPR")  is  being  published  pursuant  to 
the  provisions  of  Part  1.  Subpart  C  of  the 
Commission's  Rules  of  Practice,  16  CFR 
1.21-1.26,  and  5  U.S.C.  551  et  seq. 
Specifically,  this  rulemaking  proceeding 
is  being  conducted  pursuant  to  section 
553  of  the  Administrative  Procedure  Act 
("APA"),  5  U.S.C.  553,  as  was  Uie 
original  proceeding  promulgating  the 
Rule.i  Section  553(b)(3)  of  the  APA 
provides  the  Commission  with  the 
option  of  publishing  the  substance  of  a 
proposed  rule  instead  of  specific 


•  See  59  FK  24014  (May  9,  1994).  These 
procedures  include:  (1)  Publishing  this  Notice  of 
Proposed  Rulemaking:  (2)  soliciting  written 
comments  on  the  Commission's  proposals  to^amend 
the  Rule;  (3)  obtaining  a  final  recommendation  from 
staff:  and  (4)  aimouncing  final  Commission  acfion 
in  a  notice  published  in  the  Federal  Register. 


proposed  rule  language.  The 
Commission  seeks  comment  on  the 
substance  of  proposed  amendments  to 
the  Rule.  The  Commission  also  seeks 
comment  on  whether  other  options  not 
proposed  herein  would  be  more 
appropriate. 

1.  The  Rule 

The  Energy  Policy  Act  of  1992  ("EPA 
92"  or  the  "Act"),-  establishes  a 
comprehensive  national  energy  pohcy 
to  increase  gradually  and  steadily  U.S. 
energy  security  in  cost-effective  and 
environmentally  beneficial  ways.  The 
Act  seeks  to  reduce  U.S.  dependence  on 
oil  imports,  encourage  conservation  and 
more  efficient  energy  use,  reduce  the 
use  of  oil-based  fuels  in  the  motor 
vehicle  sector,  and  provide  new  energy 
options.  The  Act  provides  for  programs 
that  encourage  the  development  of 
alternative  fuels  and  alternative  fueled 
vehicles. 

Section  406(a)  of  EPA  92  directed  the 
Commission  to  establish  uniform 
labeling  requirements,  to  the  greatest 
extent  practicable,  for  ahernative  fuels 
and  AFVs.3  In  accordance  with  the 
statutory  directive,  on  May  19,  1995,  the 
Commission  published  a  Rule  requiring 
disclosure  of  specific  information  on 
labels  posted  on  fuel  dispensers  for  non- 
liquid  alternative  fuels  [e.g.,  compressed 
natural  gas.  electricity,  and  hydrogen), 
effective  August  21.  1995,  and  on  labels 
on  AFVs,  effective  November  20.  1995.-» 

EPA  92  did  not  specif>'  what 
information  should  be  displayed  on 
these  labels.  Instead,  it  provided 
generally  that  the  Coinmission's  rule 
must  require  disclosure  of 
'appropriate."  "useful.  "  and  "timely" 
cost  and  benefit  information  on 
"simple"  labels.  The  purpose  of  the 
labeling  requirements  is  to  enable 
consumers  to  make  informed  choices 
and  comparisons  among  competing  non- 
liquid  alternative  vehicle  fuels  and 
AFVs. 

Section  309.20  of  the  Rule  provides 
that  before  offering  for  consumer  sale  a 
new  covered  AFV.  manufacturers  must 
affix,  on  a  visible  surface  of  each  such 
vehicle,  a  label  consisting  of  three 


■^Pub.  L.  102^86.  106  Stat.  2776  (1992). 

M2  U.S.C.  13232(a). 

••60  FR  26926.  The  Rule  also  requires  that  sellers 
maintain  records  substantiating  product-specific 
disclosures  thev  include  on  these  labels. 
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parts.5  Part  one  discloses  objective 
information  about  the  estimated 
cruising  range  and  environmental 
impact  of  the  particular  AFV.  Part  two 
discloses  and  explains  specific  factors 
consxuners  should  consider  before 
buying  an  AFV."  Part  three  lists  specific 
toll-free  telephone  numbers  for 
consumers  who  want  to  call  the  federal 
government  for  more  information  about 
AFVs.7  Section  309.20  of  the  Rule 
further  states  that  no  marks  or 
information  other  than  that  specified  by 
the  Rule  may  appear  on  the  label. 
With  respect  to  environmental 
impact,  the  labels  must  state  whether 
the  vehicle  has  met  an  EPA  emission 
certification  standard  and,  if  so,  what 
standard.  If  a  vehicle  has  been  certified, 
that  fact  must  be  noted  with  a  mark  in 
a  box  on  the  label  and  a  caret  must  be 
inserted  above  the  certification  standard 
the  vehicle  meets.  The  graphic  on  the 
label  depicts  seven  EPA  emissions 
standards  in  increasing  order  of 
stringency. 

2.  EPA 's  Emissions  Certification 
Program  ' 

For  many  years,  EPA  has  promulgated 
emissions  classification  standards  as 
part  of  its  Federal  Motor  Vehicle  Control 
Program,  which  establishes  pollution 
limits  for  "criteria  air  pollutants"  (i.e., 
hydrocarbons,  carbon  monoxide, 
nitrogen  oxides,  and  particulate  matter). 
These  pollutants  are  released  as  exhaust 
from  an  automobile's  tailpipe.  In 
addition,  hydrocarbons  in  vapor  form 


5  Section  309.1(f)  of  the  Rule  defines  a  covered 
vehicle  as  either  of  the  following;  (1)  A  dedicated 
or  dual  fueled  passenger  car  (or  passenger  car 
derivative)  capable  of  seating  12  passengers  or  less; 
or  (2)  a  dedicated  or  dual  fueled  motor  vehicle 
(other  than  a  passenger  car  or  passenger  car 
derivative)  with  a  gross  vehicle  weight  rating  less 
than  8,500  pounds  which  has  a  vehicle  curb  weight 
of  less  than  6.000  pounds  and  which  has  a  basic 
vehicle  frontal  area  of  less  than  45  square  feet, 
which  is:  (i)  Designed  primarily  for  purposes  of 
transportation  of  property  or  is  a  derivation  of  such 
a  vehicle;  or  (ii)  designed  primarily  for 
transportation  of  persons  and  has  a  capacity  of  more 
than  12  persons.  Further,  section  309.  l(t)  of  the 
Rule  deflnes  a  new  covered  vehicle  as  a  covered 
vehicle  which  has  not  been  acquired  by  a 
consumer.  The  Rule  also  contains  labeling 
requirements  for  used  AFVs,  but  they  are  not  at 
issue  here  because  they  do  not  require  the 
disclosure  of  specific  emissions  information. 

*The  factors  include  information  concerning  fuel 
type,  operating  costs,  performance/convenience, 
fuel  availability,  and  energy  security/renewability. 
As  the  proposed  labels  below  indicate,  the 
Commission  proposes  simpUfying  the  descriptions 
of  these  factors  to  make  them  easier  for  consumers 
to  read  and  comprehend. 

'The  federal  government  agencies  referenced  are 
the  Department  of  Energy  ("DOE")  and  the  National 
Highway  Traffic  Safety  Administration  ("NHTSA"). 
The  Commission  also  proposes  revising  slightly 
part  three  of  the  label  by  listing  the  Commission's 
toll-free  telephone  number  and  website  for 
consumers  who  wish  to  call  the  FTC  for  more 
information  about  AFVs. 


are  released  due  to  the  evaporation  of 
fuel  and  during  refueling.  The  standards 
apply  to  new  motor  vehicles 
manufactured  in  specified  model  years. 
After  manufacturers  submit  appropriate 
test  reports  and  data,  the  EPA 
Administrator  issues  a  "certificate  of 
conformity"  to  those  vehicle 
manufactm^rs  demonstrating 
compliance  with  the  applicable 
emissions  standards. 

Pursuant  to  its  authority  urufer  the 
1990  Clean  Air  Act  Amendmfents,"  EPA 
began  issuing  stricter  emission 
standards  for  each  model  year  as  a  way 
of  reducing  levels  of  the  criteria  air 
pollutants.  One  set  of  standards,  the 
Tier  1  standards,  was  phased  in 
beginning  with  the  1994  model  year. 
The  second  set  of  standards,  phased  in 
beginning  with  the  1999  model  year, 
establishes  stricter  standards  as  part  of 
a  new  "clean-fuel  vehicles"  program.^ 
To  qualify  as  a  clean-fuel  vehicle,  a 
vehicle  must  meet  one  of  five 
increasingly  stringent  standards.  The 
standards  are  denominated,  in 
increasing  order  of  stringency,  TLEV 
{"Transitional  Low  Emission  Vehicle"), 
LEV  ("Low  Emission  Vehicle").  ULEV 
("Ultra  Low  Emission  Vehicle").  ILEV 
("Inherently  Low  Emission  Vehicle"), 
and  ZEV  ("Zero  Emission  Vehicle"). 
The  Rule  requires  both  sets  of  EPA 
emission  stsmdards  to  be  disclosed 
because  the  Commission  determined 
that  information  concerning  EPA 
emission  certification  levels  provides  a 
simple  way  of  comparing  different  AFVs 
and,  therefore,  is  useful  to  consumers 
considering  AFV  acquisitions.'"  Since 
the  FTC's  Rule  was  promulgated,  EPA 
has  promulgated  new  tailpipe  emission 
standards,  called  the  "Tier  2" 
standards."  As  a  result,  the  EPA 
standards  cuxrently  required  to  be 
disclosed  on  the  Commission's  AFV 
label  will  be  obsolete  starting  in  the 
2004  vehicle  model  year. 

3.  Ford's  Petition 

Ford's  petition  concerns  EPA's  new 
more  stringent  federal  tailpipe  emission 
standards.  These  federal  tailpipe 
emission  standards,  as  well  as  new, 
more  stringent  California  Low  Emission 
Vehicle  II  ("LEV  II")  standards 
discussed  below,  limit  exhaust 
emissions  of  five  pollutants:  non- 
methane  organic  gases,  carbon 


monoxide,  nitrogen  oxides,  particulate 
matter,  and  formaldehyde.'^ 

Tier  2  is  a  fleet  averaging  program, 
which  is  modeled  after  the  California 
LEV  II  standards.  Manufacturers  can 
produce  vehicles  with  emissions 
ranging  from  relatively  dirty  to  zero,  but 
the  mix  of  vehicles  a  manufacturer  sells 

^h  year  must  have  average  nitrogen 
oxide  emissions  below  a  specified 
value.  The  Tier  2  tailpipe  emissions 
standards  are  structured  into  eleven 
certification  levels  of  different 
stringency  called  "certification  bins." 
Vehicle  manufacturers  will  have  a 
choice  of  certifying  particular  vehicles 
to  any  of  the  eleven  bins.  However,  the 
average  nitrogeil  oxide  emissions  of  the 
entire  vehicle  fleet  sold  by  each 
manufacturer  will  have  to  meet  an 
average  nitrogen  oxide  standard  of  0.07 
grams  per  mile. 

Additionally,  Ford  noted  that  in 
October  1999,  California  adopted  more 
stringent  state  tailpipe  emission 
standards,  called  the  "LEV  II" 
standards,  which  are  effective  starting  in 
the  2004  vehicle  model  year.  California 
did  not  adopt  the  same  standards  EPA 
established,  nor  did  it  adopt  the  same 
acronyms  (bins)  for  its  standards. 
California's  LEV  II  standards  are 
denominated,  in  increasing  order  of 
stringency,  LEV,  ULEV,  SULEV  ("Super 
Ultra  Low  Emission  Vehicle"),  PZEV 
("Partial  Zero  Emission  Vehicle"),  and 
ZEV.  California's  LEV  II  standards  affect 
passenger  cars,  light-duty  trucks,  and 
medium-duty  vehicles.  Generally,  the 
LEV  II  standards  extend  passenger  car 
emission  standards  to  heavier  sport 
utility  vehicles  and  pick-up  trucks, 
extend  and  tighten  fleet  average  tailpipe 
emission  standards  during  the  period 
2004-2010,  significantly  tighten 
nitrogen  oxide  and  particulate  matter 
standards  for  all  vehicle  emission 
categories,  and  further  reduce 
evaporative  emissions. 

Ford,  and  other  manufacturers,  will 
be  certifying  their  AFVs  to  the  more 
stringent  EPA  Tier  2  emission  standards 
in  the  2004  model  year.  Ford  is 
petitioning  the  Commission  to  amend 
the  Commission's  AFV  label  because  it 
does  not  provide  a  means  of  conveying 

information  about  the  new  EPA  Tier  2 

standards.  Ford,  therefore,  is  requesting 
that  the  Commission  amend  the  Rule  to 

permit  use  of  an  AFV  label  that  differs 


»Pub.  L.  101-549.  104  Stat.  2399  (1990). 

9  See  40  CFR  88  (1996). 

>»60  FR  26926,  26946  (May  19,  1995). 

•>  65  FR  6698  (Feb.  10,  2000).  These  standards 
regulate  emissions  from  cars  and  light-duty  trucks, 
which  include  sport  utility  vehicles,  pick-up  trucks, 
and  minivans. 


•'  According  to  staff  at  EPA,  the  Tier  2  program 
is  designed  to  reduce  the  emissions  most 
responsible  for  the  ozone  and  particulate  matter 
impact  from  these  vehicles — nitrogen  oxides  and 
non-methane  organic  gases  consisting  primarily  of 
hydrocarbons  and  contributing  to  ambient  volatile 
organic  compounds.  Hydrocarbons  and  nitrogen 
oxides  are  the  major  contributors  to  urban  smog. 
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in  two  respects  from  the  currently 
required  AFV  label,  as  follows: 

(1)  To  conveyjiccurate  information  to 
consumers  nationwide  regarding  new 
covered  AFVs,  Ford  requested  that  the 
Commission  amend  the  Rule's  AFV 
label  by  substituting  the  eleven  Tier  2 
certification  bins  for  the  EPA  emission 
standards  that  currently  appear  on  the 
AFV  label.  To  convey  accurate 
information  to  consumers  in  California, 
as  well  as  the  four  other  states  that  have 
adopted  the  California  standards,  Ford 
also  requested  that  the  Commission 
amend  the  Rule  to  permit  inclusion  of 

.  boxes  and  acronyms  for  California's  LEV 
II  lemission  standards  on  the 
Commission's  AFV  label.  Ford  further 
requested  permission  to  add  a  check- 
box to  the  label  with  accompanying  text 
that  reads,  "This  vehicle  meets  the 
California  Air  Resources  Board  LEV  II 
emissions  standard  noted  below." 

(2)  Alternatively,  Ford  requested  that 
the  AFV  label  be  amended  to  require 
disclosure  of  only  the  EPA  Tier  2 
emission  standard,  if  any,  to  which  the 
AFV  has  been  certified,  and  permit 
disclosure  on  the  same  label  of  the 
California  LEV  II  emission  standard,  if 
any,  to  which  the  AFV  has  been 
ceirtified. 

[Ford  asserted  that  granting  its  petition 
will  provide  useful  information  to 
consumers  considering  AFV 
acquisitions  and  will  permit  Ford  to 
demonstrate  to  consumers  the 
technological  advances  it  has  made  in 
producing  cleaner,  lower-emitting 
vehicles.  Without  changes  to  the 
Cpmmission's  AFV  label.  Ford  stated 
that  it  will  not  be  possible  to  inform 
customers  clearly  of  the  true  emissions 
performance  of  these  cleaner  vehicles, 
because  the  label  would  not  reflect  the 
correct  emission  standard.  Ford  also 
stated  that  it  is  important  that  a  single 
AFV  label  be  applied  to  all  vehicles  to 
avoid  excessive  cost  and  complexity. 
Thus,  Ford  requested-permission  to 
include  California's  LEV  II  emission 
standards  on  the  AFV  label.  As  a  result 
of  the  adoption  of  the  California 
standards  by  Maine,  Massachusetts, 
New  York,  and  Vermont,  California 
certified  vehicles  will  be  required  in 
five  states,  representing  over  15%  of  the 
total  U.S.  sales,  according  to  Ford. 
Therefore,  Ford  asserted  that  including 
California's  standards  on  the  label  also 
would  be  helpful  to  consumers  outside 
of  California. 


4.  Discussion  of  the  Rule's  Emission 
Disclosure  Requirements 

In  issuing  the  Rule,  the  Commission 
concluded  that  requiring  disclosure  of 
emission  certification  standards  is 
appropriate  and  would  be  useful  to 
consumers.  The  Commission  noted 
further  that  incorporating 
environmental  considerations  into 
national  energy  policy  was  a  key  goal  of 
EPA  92,  and  improving  the  environment 
was  a  principal  purpose  of  that  statute. 
EPA  92  gives  special  attention  to  the 
fact  that  the  environmental  performance 
of  alternative  fuels  differs,  and  that 
those  differences  need  to  be  explained 
to  consumers."  Granting  Ford's  petition 
to  include  the  federal  Tier  2  and 
California  LEV  11  standards  on  AFV 
labels  may  provide  relevant  comparative 
information  regarding  alternative  fuels 
that  will  be  helpful  to  consumers 
considering  AFV  acquisitions  [e.g.,  fleet 
operators  as  well  as  environmentally 
concerned  consumers).  Specifically, 
because  an  AFV  is  certified  to  a  specific 
emission  standard,  disclosure  of  the 
certification  level  may  continue  to 
provide  a  useful  way  of  comparing 
different  AFVs,  and  evaluating 
comparative  advertising  and  marketing 
claims  regarding  an  AFVs 
environmental  performance. 

The  Commission  agrees  that  the 
current  label  should  be  amended  in 
light  of  EPA's  new  Tier  2  standards. 
Accordingly,  the  Commission  seeks 
comment  on  whether  either  of  the  two 
Rule  amendments  Ford  proposed 
should  be  adopted  by  the  Commission. 
The  Commission  recognizes,  however, 
that  including  the  federal  Tier  2  and 
California  LEV  II  standards  on  the  AFV 
label  may  result  iij  a  label  that  is  even 
more  complex  than  the  current  label. 
The  additional  complexity  may  detract 
from  a  consumer's  ability  to  evaluate  the 
information  presented  on  the  label. 
Thus,  the  Commission  also  is  seeking 
comment  on  additional  proposed 
options  for  amending  the  AFV  label. 
These  options  would  consolidate  the 
information  now  prescribed  on  a  two- 
sided  label  onto  one  side  and  eliminate 
information  that  soon  will  become 
obsolete  by  (1)  deleting  specific 
emissions  information  altogether  or  (2) 
requiring  only  the  disclosure  of  the 
emission  certification  standard  that  has 
been  met. 


Part  B — Proposed  Alternative  Options 

The  Commission  is  seeking  comment 
on  four  AFV  labeling  options. 

1.  Option  No.  1:  This  option  tracks 
Ford's  first  proposal.  It  modifies  the 
AFV  label  by  substituting  EPA's  Tier  2 
emission  standards  for  the  EPA 
standards  that  currently  are  depicted  on 
the  label.  The  Tier  2  standards  reflect 
the  varying  emissions  levels  and  are 
divided  into  11  categories  or  "bins." 
These  bins  are  depicted  as  a  horizontal 
row  of  boxes  and  corresponding 
acronyms  that  is  divided  into  1 1  equal 
parts  or  "bins."  This  option  permits, 
and  therefore  includes,  an  additional, 
second  row  of  boxes  and  acronyms  that 
depict  the  California  LEV  II  standards. 
If  a  vehicle  has  been  certified  to  a 
California  LEV  II  standard,  this  option 
would  allow  that  fact  to  be  noted  with 
a  mark  in  a  box  on  the  label,  along  with 
a  caret  inserted  above  the  standard  to 
which  the  vehicle  has  been  certified. 
Because  California  did  not  adopt  the 
same  number  of  standards  ("bins")  as 
EPA,  and  not  all  of  the  California 
standards  have  a  bin  equivalent,  two 
different  rows  are  necessary'  to  present 
this  information.  The  Commission  has 
slightly  modified  Ford's  proposal  bv 
adding  a  reference  in  part  three  of  the 
label  to  EPA's  new  green  vehicle  guide 
website,  and  states:  "Emissions  are  an 
important  factor.  For  more  information 
about  how  the  vehicle  you  are 
considering  compares  to  others,  visit 
http://www.epa.gov/greenvehicle."^  * 

The  proposed  label  represents  all  of 
the' applicable  federal  and  state 
emissions  standards  that  may  be  used  to 
certif>'  a  vehicle  through  the  2010  model 
year  period.  However,  the  information 
provided  may  overwhelm  the  label's 
space  limitations  and  may  not  be 
helpful  to  consumers  because  of  its 
complexity,  and  the  lack  of  contextual 
references  explaining  the  rows  of  boxes. 
Also,  the  addition  of  state  standards 
may  make  the  label  even  more 
information  dense. '"^ 

Including  EPA's  website  address  on 
the  label  may  provide  consumers  a 
helpful  reference  to  comparative 
emissions  information.  At  its  website, 
EPA  provides  a  thorough  explanation  of 
emissions  information  in  a  more 
comprehensive  manner  than  otherwise 
would  be  possible  on  the  AFV  label. 
Thus,  the  Commission  believes  it  would 
be  helpful  to  consumers  to  reference 
EPA's  emissions  resources  on  the  label. 


'?6nFR  26926,  26946. 

'I  The  Commission  also  proposes  adding  the  EPA 
refiiencH  to  the  Rule's  label  for  used  AFVs. 


^^  See  generally  \Se.s\ey  A.  Magat,  W.  Kip  Viscusi. 
and  )oel  Huber.  Consumer  Processing  of  Hazard 
Warning  Information,  journal  of  Risk  and 


Uncertainty,  1:201-232.  at  228  (1988)  ( "informdlioh 
overload  results  in  less  information  retained  by  the 
consumer"). 
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Option  No.  1 


t 


51/2" 


i 


Compare  the  Cruising  Range  and  Emissions  of  this  Vehicle 
with  Other  Alternative  Fuel  Vehicles  (AFV)  Before  You  Buy. 


XX-XX 

Miles  on  one  tanl(  or  charge 


Actual  cruising  range  will  vary  with  options,  driving  conditions,  driving  habits,  and  vehicle's  condition 


O  This  vehicle  has  not  been  certified  as  meebng  an  EPA  standard 

O  This  vehicle  meets  the  EPA  emissions  standard  noted  t>elow 

D  This  vehide  meets  the  California  Air  Resources  Board  (LEV  II)  emissions  standard  noted  betow 


\^/epa      VyCARB 


V 

BIN  1 

BIN  2 

BIN  3 

BIN  4 

BINS 

BINC 

BIN  r 

BINi 

BIN  9 

BIN  10 

BIN  11 

FEWER 
EMISSIONS 


¥ 


MORE 
EMISSIONS 


ZEV 

PZEV 

SULEV 

ULEV 

LEV 

The  overall  environment  impact  of  driving  any  vehicle  includes  many  factors  not  currently  measured  by  existing  emissions  standards 


Please  read  back  for  important  information. 


2.  Option  No.  2:  This  option  tracks 
Fprd's  alternate  proposal.  It  would 
rejquire  disclosure  of  the  EPA  Tier  2 
emission  standard,  if  any,  to  which  the 
AFV  has  been  certified,  and  permit 
disclosure  on  the  same  label  of  the 
California  LEV  II  emission  standard,  if 
any,  to  which  the  AFV  has  been 
certified.  For  this  option,  the 
Ctsmmission  also  proposes  providing  a 


Back  of  Label 


! 


5  in- 


i 


Before  selecting  an  Alternative  Fueled  Vehicle  consider: 

^  FUEL  TYPE:  Krrow  which  fuel(s)  power  this  vehicle. 

^  OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesel-fueled  vehicles  and 
can  vary  considerably. 

^  PERFORMANCeCONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  their  ability  to  start  a  cold  engine, 
how  long  it  takes  to  refill  the  vehicle's  tank  to  full  capacity,  acceleration  rates,  and  refueling  methods. 


I 


FUEL  AVAILABILITY:  Determine  whether  refueling  and/or  recharging  facilities  that  meet  your  driving  needs  are 
readily  available. 

ENERGY  SECURITY/RENEWABILITY:  Conskler  where  and  how  the  fuel  powering  this  vehicle  is  typically  produced 

Additional  Information 


DEPARTMENT  OF  ENERGY  (DOE) 

For  more  information  about  AFVs,  contact  DDEs  National  Alternative  Fuels  Hotline,  1-800-423-1  DOE,  or  visit  DOE's  AltemaUve  Fuels 
Data  Center  website,  http://www.afdc.doe.gov. 

ENVIRONMENTAL  PROTECTION  AGENCY  (EPA) 

Emisskxis  are  an  important  factor.  For  more  information  atxsut  how  the  vehele  you  are  considering  compares  to  otffers, 
visit  http://www.epa  gov/greenvehk:le. 

NATIONAL  HIGHWAY  TRAFFIC  iSAFETY  ADMINISTRATION  (NHTSA) 

For  more  information  atx>ut  vehide  safety,  contact  NHTSA's  Auto  Safety  Hotline.  1  -800-424-9393. 

The  information  on  this  label  is  required  by  the  Federal  Trade  Commission,  16  CFR  Part  309 
For  more  information  call  loll-free  (877)  FTC-HELP  or  visit  www.ftc.gov 


reference  in  part  three  of  the  label  to 
EPA's  green  vehicle  guide  website.  This 
option  simplifies  the  emissions 
disclosure  section  of  the  label  and 
allows  manufacturers  to  indicate  their 
compliance  with  the  EPA  Tier  2  and 
California  LEV  II  emission  standards. 
The  label  would  not,  however,  indicate 
where  the  vehicle  falls  on  the  two 
ranges  of  emission  standards  and,  thus. 


may  not  readily  communicate  that  other 
options,  in  terms  of  emissions 
certifications,  are  available.  Consumers 
could  consuh  EPA's  website  for 
comparative  vehicle  information  based 
on  emission  levels.  However,  the 
limited  emissions  information  on  the 
label  may  not  provide  sufficient 
information  to  help  consumers  make 
comparisons. 
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Option  No.  2 


! 


51/2- 


i 


Compare  the  Cruising  Range  and  Emissions  of  this  Vehicle 
with  Other  Alternative  Fuel  Vehicles  (AFV)  Before  You  Buy. 


XX-XX 

Miles  on  one  tanit  or  charge 


Actual  cruising  range  will  vary  with  options,  driving  conditions,  driving  habits,  and  vehicle's  condition 


Q  This  vehicle  has  not  been  cedified  as  meeting  an  EPA  standard 

D  This  vehide  meets  the  EPA  emissions  standard  noted  tjelow 

D  This  vehide  meets  the  California  Air  Resources  Board  (LEV  II)  emissions  standard  noted  below. 


EPA  -  Tier  2  Bin  5 
CARB -  LEV 


The  overall  environment  impact  o(  driving  any  vehicle  includes  many  factors  not  currently  measured  by  existing  emissions  standards 


Please  read  back  for  important  Information. 


Back  of  Label 


t 


51/r 


i 


Before  selecting  an  Alternative  Fueled  Vehicle  consider: 

^  FUEL  TYPE:  Know  which  fuel(s)  power  this  vehicle. 

^  OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesel-fueled  vehicles  and 
can  vary  conslderat>ly. 

Q  PERFORMANCeCONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  their  ability  to  start  a  cold  engine, 
how  long  it  takes  to  refill  the  vehicles  tank  to  full  capacity,  acceleration  rates,  and  refueling  methods. 


I 


FUEL  AVAILABILITY:  Determine  whether  refueling  and/or  recharging  facilities  that  tneet  your  driving  needs  are 
readily  available. 

ENERGY  SECURITY/RENEWABILITY:  Conskjer  where  and  how  the  fuel  powering  this  vehicle  is  typically  produced. 

Additional  Information 


DEPARTMENT  OF  ENERGY  (DOE) 

For  more  information  about  AFVs,  contact  DDEs  NatkMial  Alternative  Fuels  Hotline.  1-800-423-1  DOE,  or  visit  DOE's  Alternative  Fuels 

Data  Center  website,  http://www.afdc.doe.gov 

ENVIRONMENTAL  PROTECTION  AGENCY  (EPA) 

Emissions  are  an  important  factor  For  more  information  about  how  the  vehide  you  are  considering  compares  to  others, 
visit  http://www.epa.g0v/greenvehk:le 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION  (NHTSA) 

For  more  informatkin  about  vehide  safety,  contad  NHTSA's  Auto  Safety  HoUine,  1-800-424-9393. 

The  informatkxi  on  this  label  is  required  by  the  Federal  Trade  Commisswn.  16  CFR  Part  309. 
For  more  informatkjn  call  toll-free  (877)  FTC-HELP  or  visit  www.ftc.gov 
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J3.  Option  No.  3:  This  option  deletes 
specific  reference  to  EPA's  emissions 
standards  on  the  front  of  the  AFV  label, 
and  instead  directs  interested 
consumers  to  EPA's  green  vehicle  guide 
website  where  detailed  information  is 
provided.  This  website  provides  all  of 
the  necessary  background  information 
in  a  format  more  conducive  to 
understanding  and  assessing 
comparative  tailpipe  emissions.  It  also 
includes  references  to  all  vehicles  and  is 
not  limited  to  AFVs.  Accordingly,  the 
Commission  requests  comment  on 
whether  referring  consumers  to  this 
website  may  provide  a  significantly 
more  helpful  basis  for  a  consumer  to 
assess  relative  costs  and  benefits  in 
terms  of  purchasing  an  AFV  than  listing 
all  the  EPA  emissions  standards  or 
disclosing  which  certification  standard 
hap  been  met. 


This  proposal  is  based  on  several 
considerations.  First,  the  emissions 
information  on  the  current  label  is  based 
on  emissions  standards  that  change  over 
time.  Any  label  revisions  made  to  reflect 
the  new  Tier  2  standards  also  will 
become  obsolete  in  the  future.  Second, 
the  emissions  information  on  the 
current  label  already  is  complex. 
Revising  the  label  to  reflect  the  federal 
Tier  2  and  California  LEV  II  standards 
would  add  more  complex  and  non- 
contextual  information  to  the  label, 
which  may  not  be  particularly  helpful  to 
consumers.  Additionally,  although  the 
bins  reflect  all  of  EPA's  Tier  2  emission 
standards,  the  overwhelming  majority  of 
AFVs  ultimately  may  fall  within  only  a 
limited  number  of  bins.  Thus,  depicting 
bins  that  may  never  be  referenced  may 
not  be  helpful. 

The  Commission  further  proposes 
moving  the  information  in  parts  two  and 


three  of  the  AFV  label  from  the  back  to 
the  front  of  the  label.  This  information 
includes  the  specific  factors  consumers 
should  consider  before  buying  an  AFV, 
as  well  as  referrals  to  DOE,  EPA,  and 
NHTSA  for  more  information  about 
AFVs.  This  option  would  eliminate  the 
need  to  include  information  on  the  back 
of  the  label.  A  one-sided  label  may  be 
easier  for  consumer  to  use,  and  possibly 
less  costly  to  produce,  even  if  the  label 
dimensions  are  increased  to  encompass 
information  now  on  two  sides.'**  A 
downside,  however,  may  be  that  the 
front  of  the  label  includes  so  much 
information  that  it  overwhelms 
consumers  and  does  not  help  them 
make  informed  decisions. 


'6  Currently  the  Rule  specifies  that  the  label  must 
be  7  inches  wide  and  5V2  inches  long.  One 
possibility  would  be  to  expand  the  label  to  7V2 
inches  wide  and  7  inches  long,  or  larger,  so  that  the 
print  size  can  be  proportionately  larger. 
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Option  No.  3 


7  1/2" 


Compare  the  Cruising  Range  of  this  Vehicle  with 
Other  Alternative  Fuel  Vehicles  (AFV)  Before  You  Buy. 

xx-xx 

Miles  on  one  tank  or  charge 


Actual  cruldng  rang*  will  vary  with  options,  driving  conditions,  driving  habits,  and  vehicle's  condition. 

Before  selecting  an  Alternative  Fueled  Vehicle  consider: 

Q  FUEL  TYPE:  Know  which  fuel(s)  power  this  vehicle 

^  OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesei-fueled  vehicles  and 
can  vary  considerably. 

^  PERFORMANCE/CONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  their  ability  to  start  a  cold  engine, 
how  long  it  lakes  to  refill  the  vehicle's  tank  to  full  capacity,  acceleration  rates,  and  refueling  mettrods. 

Q  FUEL  AVAILABILITY:  Oetennine  whether  refueling  and/or  recharging  facilities  that  meet  your  driving  needs  are 
readily  availat>le 


Qi 


ENERGY  SECURITY/RENEWABIUTY:  Consider  where  and  how  the  fu^l  powering  this  vehicle  is  typically  produced. 

Additional  Information 

DEPARTMENT  OF  ENERGY  (DOE) 

For  more  information  about  AFVs,  contact  DOEs  National  Alternative  Fuels  Hotline,  1 -800-423-1OOE,  or  visit  DOE's  AltemaUve  Fuels 

Data  Center  website,  http://www  afdc  doe  gov 

ENVIRONMENTAL  PROTECTION  AGENCY  (EPA) 

Emissions  are  an  important  factor  For  more  information  about  how  the  vehicle  you  are  considering  compares  to  others, 

visit  http://www.epa.gov/greenvehicle. 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION  (NHTSA) 

For  more  information  about  vehicle  safety,  contact  NHTSAs  Auto  Safety  Hotline.  1-800-424-9393. 

The  information  on  this  label  is  required  by  the  Federal  Trade  Commission,  16  CFR  Part  309. 
For  more  information  call  toll-free  (877)  FTC-HELP  or  visit  www.flc.gov. 


4.  Option  No.  4:  This  option  combines 
option  number  two  eind,  in  part,  option 
number  three.  Specifically,  the 
Commission  proposes  requiring 
disclosure  of  only  the  EPA  Tier  2 
emission  standard,  if  any,  to  which  the 


AFV  has  been  certified,  and  permitting 
disclosure  on  the  same  label  of  the 
California  LEV  II  emission  standard,  if 
any,  to  which  the  AFV  has  been 
certified.  For  this  option,  the 
Commission  also  proposes  providing  a 


reference  in  part  three  of  the  label  to 
EPA's  green  vehicle  guide  website.  In 
addition,  the  Commission  proposes 
moving  the  information  in  parts  two  and 
three  of  the  AFV  label  from  the  back  to 
the  front  of  the  label.  i 
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Option  No.  4 


71/2' 


Compare  the  Cruising  Range  and  Emissions  of  this  Vehicle 
with  Other  Alternative  Fuel  Vehicles  (AFV)  Before  You  Buy. 

XX-XX 

Miles  on  one  tank  or  charge 


Actual  cruising  range  will  vary  with  options,  driving  conditions,  driving  lial>its,  and  vehicle's  condition. 

O  This  vehicle  has  not  tieen  certified  as  meeting  an  EPA  standard. 

D  This  vehicle  meets  the  EPA  emissions  standard  noted  bekjw 

O  This  vehicle  meets  the  California  Air  Resources  Board  (L£V  II)  emissions  standard  noted  t>elow  •       i 

EPA  -  Tier  2  Bin  5 
CARB-LEV 

Before  selecting  an  Alternative  Fueled  Vehicle  consider: 

FUEL  TYPE:  Know  which  fuel(s)  power  this  vehicle. 

OPERATING  COSTS:  Fuel  and  maintenance  costs  for  AFVs  differ  from  gasoline  or  diesel-fueled  vehicles  and  can  vary  consideratily 

PERFORMANCE/CONVENIENCE:  Vehicles  powered  by  different  fuels  differ  in  their  atxiity  to  start  a  cold  engine,  how  long  it  takes  to  refill  the  vehide  s 
tank  to  full  capacity,  acceleration  rates,  and  refueling  methods 

FUEL  AVAILABILITY:  Determine  whetfier  refueling  and/or  recharging  facilities  tfiat  meet  your  driving  needs  are  readily  available 

ENERGY  SECUFtlTY/RENEWABIUTY:  Considef  where  and  how  the  fuel  powering  this  vehicle  is  typtcalty  produced. 

Additional  Information 


DEPARTMENT  OF  ENERGY  (DOE) 

For  more  iniormation  about  AFVs.  contact  DOE's  National  Allemalive  Fuels  Hotline.  1-800-423-1  DOE.  or  visit  (X3E's  Altemabve  Fuels  Data  Center 
website.  http7/www.afdc.doe  gov 

ENVIRONMENTAL  PROTECTIOHAGENCY  (EPA) 

Emissions  are  an  important  factor  For  more  information  about  how  tfte  vefvcie  you  are  considering  compares  to  others,  visit  IMpV/www  epa  gov/greenvehide 

NATIONAL  HIGHWAY  TRAFFIC  SAFETY  ADMINISTRATION  (NHTSA) 

For  more  information  about  vehicle  safety,  contact  NHTSAs  Auto  Safety  Hotline,  1-800-424-9393 

The  information  on  this  label  is  required  by  ttie  Federal  Trade  Commission,  16  CFR  Part  309 
For  more  information  call  toll-free  (877)  FTC-HELP  or  visit  www.ftc  gov. 


art  C— Regulatory  Review 

In  accordance  with  the  Commission's 
odified  ten-year  regulatory  review 
schedule,  the  regulatory  review  of  the 
Rule  is  being  conducted  diuing  this 
rulemaking  proceeding.  Therefore,  the 
Commission  seeks  information,  as  noted 
below,  about  the  costs  and  benefits  of 
tiie  Rule  and  its  regulatory  and 
iBconomic  impact. 

^art  D — Preliminary  Regulatory 
alysis 


ri 
I 


Under  section  22  of  the  FTC  Act,  15 
U.S.C.  57b,  the  Commission  must  issue 
a  preliminary  regulatory  analysis  for  a 
jroceeding  to  amend  a  rule  only  when 
it  (1)  estimates  that  the  amendment  will 


have  an  aimual  effect  on  the  national 
economy  of  $100,000,000  or  more;  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  amendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers.  The  Commission 
has  preliminarily  determined  that  the 
proposed  amendments  to  the  Rule  will 
not  have  such  effects  on  the  national 
economy,  on  the  cost  of,  or  on  covered 
businesses  or  consumers.  The 
Commission,  however,  requests 
conunent  on  the  economic  effects  of  the 
proposed  amendments. 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-12,  requires  that 


the  agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendments  on  small 
businesses.  The  purpose  of  a  regulatory 
flexibility  analysis  is  to  ensure  that  the 
agency  considers  impact  on  small 
entities  and  examines  regulatory 
alternatives  that  could  achieve  the 
regulatory  purpose  while  minimizing 
burdens  on  small  entities.  Section  605 
of  the  RFA,  5  U.S.C.  605,  provides  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

The  Commission  has  tentatively 
concluded  that  the  proposed  Rule 
amendments  will  not  affect  a  substantial 
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number  of  small  entities  because 
information  the  Commission  currently 
possesses  indicates  that  relatively  few 
companies  currently  manufacture, 
convert,  or  sell  AFVs.  Of  those  that 
manufacture,  convert,  or  sell  AFVs, 
most  are  not  "small  entities,"  as  that 
term  is  defined  either  in  section  601  of 
RFA,  5  U.S.C.  601(6),  or  apphcable 
regulations  of  the  Small  Business 
Administration,  13  CFR  Part  121. 
Accordingly,  the  proposed  amendments 
would  not  appear  to  have  a  significant 
economic  impact  upon  such  small 
entities.  Specifically,  the  proposed 
amendments  to  the  AFV  label  to  either 
substitute  the  new  EPA  Tier  2  emission 
standards  for  the  EPA  standards 
currently  displayed  on  the 
Commission's  AFV  label,  or  eliminate 
altogether  or  reduce  the  number  of 
emission  standard  disclosures,  and  add 
a  reference  on  the  label  to  EPA's  green 
vehicle  guide  website  should  benefit 
both  small  and  large  businesses.  The 
amendments  also  should  not  have  a 
significant  or  disproportionate  impact 
on  the  labeling  costs  of  small  AFV 
manufacturers. 

Based  on  available  information, 
therefore,  the  Commission  certifies  that 
amending  the  Rule  as  proposed  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses.  To  ensure  that  no  significant 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue.  The 
Commission  also  seeks  comments  on 
possible  alternatives  to  the  proposed 
amendments  to  accomplish  the  stated 
objectives.  After  reviewing  any 
comments  received,  the  Commission 
will  determine  whether  a  final 
regulatory  flexibility  analysis  is 
appropriate. 

Part  E — Paperwork  Reduction  Act 

The  Rule  contains  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
Office  of  Management  and  Budget 
("OMB")  Control  Number  3084-0094. 
As  noted  above.  Section  309.20  of  the 
Rule  provides  that  before  offering  a  new 
covered  AFV  for  acquisition  to 
consumers,  manufacturers  must  affix  on 
a  visible  surface  of  each  such  vehicle  a 
new  vehicle  label  consisting  of  three 
parts.  Part  one  must  disclose  objective 
information  about  the  estimated 
cruising  range  and  environmental 
impact  of  the  particular  AFV.  With 
respect  to  environmental  impact,  the 
labels  must  tell  consumers  whether  or 
not  the  vehicle  has  met  an  EPA 
emission  certification  standard  and,  if 


so,  what  standard.  If  a  vehicle  has  been 
certified,  that  fact  must  be  noted  with  a 
mark  in  a  box  on  the  label,  and  a  caret 
must  be  inserted  above  the  standard  the 
vehicle  has  been  certified  to  meet.  The 
graphic  on  the  label  depicts  seven  EPA 
emissions  standards  in  increasing  order 
of  stringency. 

The  Commission  has  tentatively 
concluded  that  the  proposed 
amendments  would  not  increase  and 
may  decrease  the  paperwork  burden 
assQfiiated  with  the  aforementioned 
paperwork  requirements.  Consequently, 
there  are  no  additional  "collection  of 
information"  requirements  included  in 
the  proposed  amendments  to  submit  to 
OMB  for  clearance  under  the  Paperwork 
Reduction  Act.  The  Commission's 
proposed  amendments  to  modify  the 
AFV  label  by  either  substituting  the  new 
EPA  Tier  2  emission  standards  for  the 
EPA  standards  currently  displayed  on 
the  Conunission's  AFV  label,  or 
eliminating  altogether  or  reducing  the 
number  of  emission  standard 
disclosures  would  not  increase  the 
Rule's  paperwork  burden.  For  example, 
substituting  the  EPA  Tier  2  emission 
standards  for  the  existing  standards 
would  not  change  the  Rule's 
requirements,  but  merely  would  update 
the  acronyms  on  the  label  to  accurately 
depict  the  EPA  emission  standards 
currently  in  effect.  Further,  adding  a 
specifically  described  reference  on  the 
label  to  EPA's  green  vehicle  guide 
website  would  not  increase  the  Rule's 
paperwork  burden. '  -" 

Thus,  the  Commission  has  tentatively 
concluded  that  the  proposed 
amendments  would  not  increase  the 
paperwork  burden  associated  with 
compliance  with  the  Rule.  To  ensure 
that  no  significant  paperwork  burden  is 
being  overlooked,  however,  the 
Commission  requests  comments  on  this 
issue. 

Part  F — Additional  Information  for 
Interested  Persons 

1 .  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

2.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Commission  Rule 
1.18(c)(1),  16  CFR  1.18(c)(1),  the 
Commission  has  determined  that 


"The  public  disclosure  of  information  originally 
supplied  by  the  federal  government  to  the  recipient 
for  the  purpose  of  disclosure  to  the  public  is  not 
included  within  the  definition  of  "collection  of 
information"  in  the  Paperwork  Reduction  Act,  5 
CFR  1320.3(c)(2j. 


communicadons  with  respect  to  the 
merits  of  this  proceeding  from  any 
outside  party  to  any  Commissioner  or 
Commissioner  advisor  shall  be  subject 
to  the  following  treatment.  Written 
communications  and  sununaries  or 
transcripts  of  oral  communications  shall 
be  placed  on  the  rulemaking  record  if 
the  commimication  is  received  before 
the  end  of  the  comment  period.  They 
shall  be  placed  on  the  public  record  if 
the  communication  is  received  later. 

Fart  G — Invitation  To  Comment  and 
Questions  for  Comment 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of 
proposed  amendments  to  the  Rule.  The 
Commission- requests  that  factual  data 
upon  which  the  comments  are  based  be 
submitted  with  the  comments.  In 
particular,  copy  test  or  focus  group  data 
about  various  label  options  would  be 
appreciated.  In  addition  to  the  issues 
raised  above,  the  Commission  solicits 
public  comment  on  the  costs  and 
benefits  to  industry  members  and 
consumers  of  each  of  the  proposals,  as 
well  as  the  specific  questions  identified 
below.  These  questions  are  designed  to 
assist  the  public  and  should  not  be 
construed  as  a  limitation  on  the  issues 
on  which  public  comment  may  be 
submitted. 

The  written  comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  to  5  p.m.  at  the  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
NW.,  Room  130,  Washington,  DC  20580, 
(202)  326-2222. 

Questions 

Proposed  Rule  Amendments 

1.  Should  the  Commission  amend  the 
Rule's  AFV  label  in  accordance  with 
option  number  one  by  substituting 
EPA's  new  Tier  2  emission  standards  for 
the  EPA  standards  that  currently  are 
depicted  on  the  label,  permitting 
manufacturers  to  disclose  on  the  label 
the  California  LEV  II  emission  standard, 
if  any,  to  which  the  vehicle  has  been 
certified,  and  adding  a  reference  in  part 
three  of  the  label  to  EPA's  new  green 
vehicle  guide  website?  If  so,  why?  If  not, 
why  not? 

2.  Should  the  Commission  amend  the 
Rule's  AFV  label  in  accordance  with 
option  number  two  by  requiring 
disclosure  of  only  the  EPA  Tier  2 
emission  standard,  if  any,  to  which  the 
AFV  has  been  certified,  permitting 
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disclosure  on  the  same  label  of  the 
California  LEV  11  emission  standard,  if 
ajny,  to  which  the  AFV  has  been 
certified,  and  adding  a  reference  in  part 
three  of  the  label  to  EPA's  green  vehicle 
guide  website?  If  so,  why?  If  not,  why 
not? 

3.  Should  the  Conunission  amend  the 
Rule's  AFV  label  in  accordance  vdth 
option  niunber  three  by  deleting 
altogether  specific  reference  to  EPA's 
emissions  standards  on  the  front  of  the 
AFV  label,  directing  consumers  to  EPA's 
green  vehicle  guide  website,  and 
moving  the  information  in  parts  two  and 
three  of  the  AFV  label  from  the  back  to 
the  fi-ont  of  the  label?  If  so,  why?  If  not, 
why  not?  What  dimensions  should  the 
Commission  specify  if  the  Conunission 
adopts  a  one-sided  label? 

4.  Should  the  Commission  amend  the 
Rule's  AFV  label  in  accordance  with 
option  number  four  by  requiring 
qisclosure  of  only  the  EPA  Tier  2 
eimission  standard,  if  any,  to  which  the 
AFV  has  been  certified,  and  permitting 
disclosure  on  the  same  label  of  the 
California  LEV  II  emission  standard,  if 
ajny,  to  which  the  AFV  has  been 
dertified,  providing  a  reference  in  part 
three  of  the  label  to  EPA's  green  vehicle 
guide  website,  and  moving  the 
information  in  parts  two  and  three  of 
the  AFV  label  from  the  back  to  the  front 
of  the  label?  If  so,  why?  If  not,  why  not? 

I  5.  Are  there  any  other  options  not 
proposed  herein  that  the  Commission 
should  consider  that  would  be  more 
appropriate  in  terms  of  amending  the 
Rule's  AFV  label  in  light  of  EPA's  new 
ier  2  emission  standards  and 
alifornia's  new  LEV  II  standards? 

6.  Shoidd  the  Commission  amend  the 
ule  to  permit  disclosure  of  a  state  (e.g., 

C!alifornia)  emission  standard  to  which 
a  covered  AFV  has  been  certified? 

7.  Would  a  required  disclosiue  in  part 
one  of  the  Commission's  AFV  label 
qonceming  EPA  emission  certification 
standards  continue  to  be  useful  to 
Oonsumers  considering  AFV 
acquisitions? 

8.  Part  two  of  the  Conunission's  AFV 
I  ibel  requires  disclosure  of  specific , 
factors  consumers  should  consider 
before  purchasing  an  AFV.  The  factors 
relate  to  fuel  type,  operating  costs, 
performance/convenience,  fuel 
availability,  and  energy  security/ 
rWiewability.  Do  these  factors  continue 
to,  be  relevant  and  useful  to  consumers 
considering  buying  an  AFV? 

9.  Should  the  Commission  also 
modify  the  Rule's  label  for  used  AFVs 
by  adding  a  reference  on  the  label  to 
BPA's  green  vehicle  guide  website? 

10.  "The  Conunission's  Rule-required 
labels  currently  reference  DOE  for  more 
i:d^ormation  about  AFVs.  Should  the 


Conunission  add  a  reference  on  the  AFV 
labels  to  DOE's  altemadve  fuels  data 
center  website,  http:// 
www.afdc.doe.gov,  so  that  interested 
persons  can  access  relevant  brochures? 

Regulatory  Review 

11.  Is  there  a  continuing  need  for  the 
Rule  as  ciurenUy  promulgated? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  non-liquid 
alternative  fuels  and  the  AFVs  affected 
by  the  Rule? 

(b)  Has  the  Rule  imposed  costs  on 
purchasers? 

12.  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers?  How  woiUd 
these  changes  affect  the  costs  the  Rule 
imposes  on  firms  who  comply  with  the 
Rule?  How  would  these  changes  affect 
the  benefits  to  purchasers? 

13.  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  the 
Rule  imposed  on  firms  who  comply 
with  the  Rule?  Has  the  Rule  provided 
benefits  to  such  firms?  If  so,  what 
benefits? 

14.  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  biudens 
or  costs  imposed  on  firms  that  comply 
with  the  Rule?  How  would  these 
changes  affect  the  benefits  provided  by 
the  Rule?     - 

15.  Does  the  Rule  overlap  or  conflict 
with  other  federal,  state,  or  local  laws  or 
regulations? 

16.  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

List  of  Subjects  in  16  CFR  Part  309 

Alternative  fuel.  Alternative  fueled 
vehicle,  Energy  conservation.  Labeling, 
Reporting  and  recordkeeping.  Trade 
practices. 

Authority:  42  U.S.C.  13232(a). 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-11391  Filed  W-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM01 -12-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design 

April  28,  2003. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Proposed  rule;  Notice  of  white 
paper  and  request  for  comments. 

summary:  On  July  31,  2002,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
above-captioned  docket,  proposing  to 
amend  its  regulations  to  remedy  undue 
discrimination  through  open  access 
transmission  service  and  standard 
electricity  market  design.  See  67  FR 
55452  (Aug.  29,  2002).  The  Commission 
has  distributed  a  white  paper  to  set  forth 
its  assessment  of  how  the  elecfric 
industry  should  move  forward  to 
achieve  long-term  benefits  for  electricity 
customers,  and  how  it  intends  to  change 
the  rule  proposed  in  the  above  docket 
on  July  31,  2002,  to  meet  the  concerns 
that  have  been  raised  in  rulemaking 
comments.  The  Commission  welcomes 
public  comment  on  this  document. 
DATES:  Comments  are  welcome  at  any 
time. 

ADDRESSES:  Send  comments  to:  Office  of 

the  Secretary,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE., 

Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  Fernandez  (Technical 
Information),  Office  of  Markets, 
Tariffs  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426', 
(202)  502-8284. 

David  Mead  (Technical  Information), 
Office  of  Markets,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8028. 

Mark  Hegerle  (Technical  Informadbn), 
Office  of  Markets,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8287. 

David  Withnell  (Legal  Information), 
Office  of  General  Counsel,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC 
20426.  (202)  502-8421. 
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SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  view  and/or 
print  the  contents  of  this  document  via 
the  Internet  through  FERC's  Home  Page 
(http://www.ferc.gov)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street,  NE., 
Washington,  DC  20426. 

Today  the  Commission  is  publishing 
a  White  Paper  to  set  forth  its  assessment 
of  hovir  the  electric  utility  industry 
should  move  forward  to  achieve  long- 
term  benefits  for  electricity  customers, 
and  how  it  intends  to  change  the  rule 
proposed  in  the  above  docket  on  July 
31,  2002,  to  meet  the  concerns  that  have 
been  raised  in  rulemaking  comments. 

The  White  Paper  is  being  placed  in 
the  record  of  this  rulemaking  docket.  It 
will  also  be  available  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov/Electric/RTO/mrkt-strct- 
comments/discussion_paper.htm. 

The  Commission  welcomes  public 
comment  on  this  document.  All 
comments  will  be  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Comments  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

The  Commission  also  intends  to  begin 
holding  regional  technical  conferences 
in  the  near  future,  to  discuss  with  states 
and  market  participants  in  each  region 
reasonable  timetables  for  addressing 
wholesale  market  design  issues 
discussed  in  the  White  Paper  and  ways 
to  tailor  the  Commission's  final  rule  to 
benefit  customers  within  the  region.  We 
will  issue  notices  of  the  conferences 
shortly. 

By  direction  of  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

White  Paper;  Wholesale  Power  Market 
Platform 

The  Federal  Energy  Regulatory 
Commission's  core  mission  imder  the 
Federal  Power  Act  is  to  achieve 
wholesale  electricity  markets  that 


produce  just  and  reasonable  prices  and 
work  for  customers.  The  Commission's 
July  2002  proposal  to  harmonize 
wholesale  power  markets  sought  to 
advance  this  core  mission  in  the  context 
of  the  new  realities  of  regional 
electricity  markets.' 

The  industry  has  been  evolving 
toward  a  market-based  approach  for 
well  over  a  decade  and  active  long-term 
wholesale  bilateral  markets  exist  in  all 
regions  of  the  country.  However,  short- 
term  wholesale  markets  with 
transparent  prices  and  market  structures 
that  will  reliably  produce  just  and 
reasonable  prices  are  not  likely  to 
develop  without  strong  Commission 
action.  Wholesale  electricity  maiiiets  do 
not  automatically  structure  themselves 
with  fair  behavioral  rules,  provide  a 
level  playing  field  for  market 
participants,  effectively  monitor 
themselves,  check  the  influence  of 
market  power,  mitigate  prices  that  are 
unlawful,  or  fix  themselves  when 
broken.  These  are  the  responsibilities  of 
the  Commission  under  current  law,  and 
our  proposal  was  made  with  these 
responsibilities  in  mind. 
,    Our  proposal  was  informed  by  the 
experiences  of  this  country  and  other 
countries  in  electric  market  design, 
including  the  effects  of  supply 
shortages,  demand  that  does  not 
respond  to  high  prices,  lack  of  price 
transparency  in  the  marketplace,  and 
the  importance  of  market  monitoring 
and  market  power  mitigation.  Based  on 
the  extensive  comments  we  have 
received  during  the  past  nine  months, 
we  are  issuing  this  White  Paper  to  set 
forth  our  assessment  of  how  best  to 
move  forward  in  the  electric  industry 
for  the  long-term  benefit  of  electricity 
customers,  and  how  we  intend  to 
change  our  proposed  rule  to  meet  the 
concerns  that  have  been  raised. 

Our  goals  continue  to  be  reliable, 
reasonably  priced  electric  service  for  all 
customers;  sufficient  electric 
infi-astructure;  transparent  markets  with 
fair  rules  for  all  market  participants; 
stability  and  regulatory  certainty  for 
customers,  the  electric  power  industry, 
and  investors;  technological  innovation; 
and  efficient  use  of  the  nation's 
resources.  Further,  providing  regulatory 
certainty  for  the  industry  and  investors 
in  order  to  build  needed  infrastructure 
is  a  critical  need  facing  the  energy 
industry  and  requires  Commission 
action. 

Under  the  Final  Rule,  we  intend  to 
focus  on  the  formation  of  regional 
transmission  organizations  (RTOs)  and 
on  ensiuing  that  all  RTOs  and 


independent  system  operators  (ISOs) 
have  good  wholesale  market  rules  in 
place.^  We  will  eliminate  the  proposed 
requirement  that  public  utilities  create 
or  join  an  Independent  Transmission 
Provider.  Instead,  in  light  of  the  fact  that 
almost  all  public  utilities  already  have 
joined,  or  committed  to  join,  an  RTO  or 
ISO,  the  Final  Rule  will  require  public 
utilities  to  join  an  RTO  or  ISO.^  Further, 
we  intend  to  adopt  a  Final  Rule  that 
allows  for  phased-in  implementation 
and  sequencing  tailored  to  each  region 
and  that  allows  modifications  to  benefit 
customers  within  each  region.  In 
addition,  if  for  a  specific  RTO  or  ISO  it 
can  be  demonstrated  to  the  Commission 
that  the  costs  of  implementing  any 
feature  of  the  market  platform  outweigh 
its  benefits,  the  Commission  will  not 
require  implementation  of  the  feature 
for  that  particular  RTO  or  ISO.-* 

For  the  basic  wholesale  market 
platform,  we  intend  to  build  upon  the 
existing  rules  adopted  in  Order  No. 
2000  for  RTOs  by  adding  features  that 
we  have  learned  are  necessary'  for 
effective  wholesale  power  markets.^  For 
example,  Order  No.  2000  did  not 
include  market  power  mitigation 
measures  and  does  not  prevent  flawed 
market  designs.  Wholesale  electric 
markets  will  not  be  able  to  deliver  full 
customer  benefits  in  the  future  without 
the  oversight  and  transparency  that 
regional  independent  transmission 
organizations  can  provide.  Healthy  and 
well-functioning  wholesale  power 
markets  are  central  to  the  national 
economy,  and  we  believe  that  regional, 
independent  operation  of  the 
transmission  system,  with  proven 
market  rules  in  place,  is  the  critical 
platform  for  the  future  success  of 
electric  markets.  Divestiture  is  not 
required  to  achieve  independent 
operation  of  the  transmission  system. 
Companies  may  remain  vertically 
integrated  under  an  RTO  or  ISO. 

In  the  years  since  Congress  enacted 
the  Energy  Policy  Act  of  1992, 
competition  among  power  plants  for 
wholesale  customers'  business  has 
largely  replaced  traditional  cost-of- 
service  regulation  of  wholesale  power 
sales.  The  Department  of  Energy  found 


'  Notice  of  Proposed  Rulemalung,  EJocket  No. 
RMOl-12-000,  issued  )uly  31,  2002. 


''  For  the  purposes  of  the  Final  Rule,  all  of  the 
characteristics  and  functions  for  RTOs  would  apply 
to  Independent  System  Operators  (ISOs),  except  for 
scope  and  regional  configuration. 

'  The  requirements  of  the  Final  Rule  will  not 
apply  to  Commission-jurisdictional  electric  power 
cooperatives  that  serve  only  retail  load. 

■*  We  intend  to  commence  technical  conferences 
in  each  region  and  to  work  with  states  and  market 
participants  to  develop  reasonable  timetables  for 
moving  forward. 

5  Details  of  the  wholesale  power  market  platform 
and  a  comparison  of  them  to  the  requirements  of 
Order  No.  2000  are  included  in  Appendix  A. 
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that  relying  more  on  markets  has  saved 
customers  $13  billion  per  year  over 
traditional  regulation.  It  has  stimulated 
innovation  in  generation  and 
transmission  technologies.  It  has  freed 
customers  from  being  forced  to  pay  for 
the  "stranded  costs"  of  unwise 
investments.  This  competitive  market 
framework  came  about  as  a  result  of 
national  legislation  and  a  series  of 
Commission  initiatives  in  both  the 
wholesale  gas  and  electric  industries.  In 
particular,  these  actions  were  intended 
to  provide  all  wholesale  power  sellers 
with  equal  access  to  the  transmission 
grid.  Equal,  nondiscriminatory  access  is 
a  necessary  prerequisite  for  fair 
competition  among  sellers,  and,  together 
wjith  regional  operation  of  the  grid,  gives 
vtfholesale  buyers  access  to  a  much 
wider  range  of  supply  choices. 

j  The  transition  to  restructured  markets 
h^  not  been  smooth  or  uniform.  In 
r^ions  with  an  effective  wholesale 
market  platform,  an  ISO  or  RTO 
provides  effective  market  monitoring 
and  has  clear  market  rules  designed  to 
protect  customers.  Some  markets, 
however,  clearly  have  dot  been  inunime 
from  market  design  flaws.  Experiences 
in  California  have  shown  the 
consequences  of  poorly  designed 
markets  and  inadequate  generation, 
transmission  and  demand  response. 
Moreover,  they  demonstrate  the  need  for 
before-the-fact  market  power  mitigation 
atid  ongoing  market  monitoring.  Some 
areas  also  have  experienced  "seams" 
problems  where  differences  in  design 
between  regions  create  artificial  barriers 
to  trade  which  raise  costs,  limit 
customer  supply  choices,  and  create 
opportunities  for  exploitation  of 
differences  between  markets. 

In  other  areas  of  the  country,  where 
niarkets  do  not  have  independent  or 
regional  grid  operation,  the  lack  of  price 
transparency  in  the  marketplace  can 
mask  problems  and  transmission 
operators  can  use  their  ability  to  control 
the  transmission  system  to  favor  their 
own  power  sales.  New  competitors  may 
be  blocked  or  delayed  because  the 
transmission  operator  can  favor  its 
affiliated  siippliers  both  in 
interconnecting  to  the  grid  and  in 
allocating  the  costs  of  interconnection. 
The  result  of  these  problems  is  higher 
customer  costs,  making  independence  a 
critical  element  for  protecting  native 
load.  Dealing  with  these  issues  and 
concerns  on  a  case-by-case  basis  takes 
significant  time  and  effort  for  both  the 
Commission  and  market  participants  to 
resolve. 

In  the  proposed  rule,  the  Conunission 
identified  the  building  blocks  for  a 
healthy  wholesale  market  to  address  the 
problems  we  have  experienced  in  both 


competitive  and  non-competitive 
markets.  In  moving  forward  on  a  Final 
Rule,  we  believe  it  is  critical  to  retain 
certain  fundamental  building  blocks  for 
healthy  electric  markets,  and  we  agree 
with  commenters  that  regional 
economic  differences  and  regional 
timing  constraints  must  be  recognized. 
Below  we  identify  market  issues  that 
lend  themselves  to  regional  solutions 
without  compromising  the  integrity  of  a 
solid  market  platform. 

The  Commission  is  awjire  that  the 
success  of  our  RTO-based  initiative  is 
more  likely  in  a  region  where  the  bulk 
of  the  transmission  grid  is  in  the  hands 
of  jurisdictional  public  utilities.  But  in 
the  Pacific  Northwest,  roughly  80 
percent  of  the  grid  assets  are  controlled 
by  the  Bonneville  Power 
Administration,  which  is  not  a  public 
utility  under  the  Federal  Power  Act. 
Bonneville's  participation  in  RTO  West 
is  essential  for  RTO  West  to  succeed. 
Thus,  we  encourage  Bonneville's 
continued  voluntary  participation  in 
RTO  West.  We  are  also  aware  that 
Bonneville  will  continue  to  participate 
only  if  RTO  West  has  the  flexibiUty  to 
meet  the  unique  needs  of  the  Pacific 
Northwest.  We  clarify  what  may  be 
obvious.  Any  decision  of  Bonneville  to 
meet  its  obligations  and  operational 
responsibilities  with  respect  to  such 
matters  as  irrigation,  flood  control, 
treaties,  environmental  rules  and  the 
like  is  solely  Bonneville's  to  make  and 
is  not  jurisdictional  to  the  Commission. 
While  the  Commission  has  limited 
jurisdiction  over  Bonneville's  rates 
imder  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
the  contracts  between  Bonneville  and  its 
customers  do  not  require  Conunission 
review  or  approval.  We  have  heard  the 
concerns  expressed  about  the  merits  of 
locational  pricing  and  a  day  ahead 
market  in  a  region  dominated  by 
interdependent  hydroelectric  resources. 
With  respect  to  these  concerns,  our 
commitment  is  to  work  with  interested 
parties,  including  state,  commissions,  to 
find  solutions  that  are  appropriate  to  the 
unique  needs  of  the  Pacific  Northwest. 

The  Commission  will  consider  all 
comments  received  on  this  White  Paper, 
as  well  as  any  pending  electricity 
legislation  being  considered  in  the  U.S. 
Congress,  prior  to  issuing  a  Final  Rule. 

Comments  on  the  Proposed  Rule 

A  number  of  concerns  have  been 
raised  about  various  aspects  of  the 
proposed  rule.  We  have  received 
approximately  1 ,000  sets  of  formal 
comments  on  our  proposed  rule.  The 
most  extensive  concerns  involved  the 
following  issues.  We  state  these 
concerns  and  our  responses  below: 


•  The  Commission  proposed  to  assert 
jurisdiction  over  transmission  used  to 
provide  retail  service  to  native  load 
customers. 

Piusuant  to  Order  No.  888,  the 
Commission  ciurently  asserts 
jurisdiction  over  wholesale  transmission 
service  and  unbundled  retail 
transmission  service  by  public  utilities. 
In  the  Final  Rule,  with  respect  to 
bundled  retail  service,  we  will  continue 
our  existing  practice  for  RTOs  and  ISOs 
of  distinguishing  between  the  non-price 
terms  and  conditions  of  transmission 
service  and  the  rates  for  transmission 
service.  As  discussed  in  Appendix  A, 
the  non-price  terms  and  conditions  ef 
the  RTO  or  ISO  tariff  will  apply  equally 
to  all  users,  including  those  taking 
service  to  meet  their  obligation  to  serve 
bundled  retail  customers.  However,  the 
Commission  will  not  assert  jurisdiction 
over  the  transmission  rate  component  of 
biuidled  retail  service,  thereby  avoiding 
unintended  issues  raised  by  a  new 
assertion  of  jurisdiction. 

•  Specific  featiu-es  of  the  proposed 
rule,  particularly  the  resource  adequacy 
requirement  and  the  regional 
transmission  planning  requirement, 
infringe  on  state  jurisdiction. 

The  Commission  clarifies  that  nothing 
in  the  Final  Rule  will  change  state 
authority  over  these  matters.  We  will 
not  include  a  minimiun  level  of 
resource  adequacy.  The  RTO  or  ISO  may 
implement  a  resource  adequacy  program 
only  where  a  state  (or  stafbs)  asks  it  to 
do  so,  or  where  a  state  does  not  act.  The 
Final  Rule  will  direct  RTOs  and  ISOs  to 
develop  a  periodic  regional 
transmission  plan  for  submission  to 
relevant  state  and  local  siting  authorities 
and  to  assist  the  states  in  whatever 
manner  they  desire,  including 
evaluating  the  impact  of  new 
generation,  transmission,  energy 
efficiency,  and  demand  response  on 
regional  reliability  and  resource 
adequacy. 

•  The  transition  process  to  the  new 
proposed  transmission  service  would 
not  provide  sufficient  protection  for 
existing  customers. 

As  with  oiu  earlier  restructiu-ing 
efforts  in  the  natural  gas  and  electric 
power  industries,  we  want  to  ensure 
that  existing  customers  retain  their 
existing  transmission  rights  and  retain 
rights  for  future  load  growth.  While  all 
customers  that  pay  a  basic  access  charge 
can  schedule  transmission  service,  it  is 
important  that  customers  be  able  to 
protect  themselves  from  congestion 
costs  through  Firm  Transmission  Rights 
(FTRs).  The  Final  Rule  will  eliminate 
any  requirement  that  FTRs  be 
auctioned.  We  will,  instead,  look  to 
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regional  state  committees  to  determine 
how  such  rights  should  be  allocated  to 
current  customers  based  on  current  uses 
of  the  grid.  Varying  approaches  to  FTR 
allocation  need  not  create  "seams"  with 
neighboring  regions. 

•  The  proposed  rule  was  too 
prescriptive  in  substance  and  in 
implementation  timetable,  and  did  not 
sufficiently  accommodate  regional 
differences. 

As  discussed  above,  we  intend  to 
adopt  a  Final  Rule  that  allows  for 
phased-in  implementation  and 
sequencing  tailored  to  each  region  and 
that  allows  modifications  to  benefit 
customers  within  each  region.  To  the 
extent  that  it  can  be  demonstrated  to  the 
Commission  that  the  costs  of 
implementing  any  feature  of  the  Final 
Rule  outweigh  its  benefits,  the 
Commission  will  not  require  the  RTO  or 
ISO  to  implement  that  feature.  Before 
issuing  a  Final  Rule,  we  intend  to 
convene  technical  conferences  with 
state  commissioners  and  market 
participants  in  each  region  to  discuss 
which  aspects  of  the  platform  (if  any) 
have  not  already  been  addressed  and  the 
timeline,  sequence  and  budget  for 
moving  forward.^  Also,  as  discussed  in 
Appendix  A.  each  RTO  or  ISO  would 
provide  a  forum  for  state  representatives 
to  participate  in  the  RTO's  or  ISO's 
decisionmaking  process.  That  forum  is 
referred  to  as  the  regional  state 
committee. 

•  The  proposed  rule  did  not  provide 
sufficient  clarity  on  cost  recovery  for 
investment  in  new  transmission 
facilities. 

Each  RTO  or  ISO  will  be  required  to 
have  a  clear  transmission  cost  recover^' 
policy  outlined  in  its  tariff.  We  will  look 
to  the  RTO  or  ISO  and  the  regional  state 
committee  to  determine  the  appropriate 
regional  approach  for  allocating  the 
costs  of  new  transmission.  Regions  may 
differ  on  the  extent  to  which  they  want 
to  rely  on  participant  funded 
expansions;  this  difference  need  not 
create  "seams"  with  neighboring 
regions.  Because  this  issue  is  such  an 
important  one  in  stimulating 
appropriate  investment  by  both  existing 
and  new  transmission  companies,  we 
will  allow  an  RTO  or  ISO  to  implement 
such  policies  once  there  is  a  regional 
planning  process  through  which  an 
independent  entity  performs  all 
necessary  facilities  studies  and 


determines  cost  responsibility  for  the 
required  transmission  upgrades.'' 

Wholesale  Market  Platform 

The  Commission  believes  that  certain 
elements  need  to  be  in  place  for  well- 
functioning  wholesale  markets. 

Regional  Independent  Grid  Operation 

Order  No.  2000  required  that  all  RTOs 
meet  four  minimum  characteristics: 
independence,  scope  and  regional 
configuration,  operational  authority, 
and  short-term  reliability.  The  Final 
Rule  will  reaffirm  the  need  for  these 
characteristics.  In  particular,  the  lack  of 
independence  continues  to  plague 
electricity  markets  because  it  provides 
an  incentive  for  those  who  own 
generation  and  operate  transmission 
facilities  to  operate  the  transmission 
system  in  ways  that  exclude  competing 
generation  suppliers  and  can  allow  the 
exercise  of  market  power.  This  conflict 
of  interest  caimot  be  remedied  through 
oversight  and  enforcement.  Rather, 
structural  separation  of  transmission 
operation  from  other  wholesale  market 
activities  is  required  to  eliminate  the 
ability  for  such  manipulation. 

Regional  operation  is  critical  for  both 
reliability  and  efficiency  because  power 
flows  freely  throughout  regional  grids. 
Order  No.  2000  said  "the  scope  and 
configiu-ation  of  the  regions  in  which 
the  RTOs  are  to  operate  will 
significantly  affect  how  well  they  will 
be  able  to  achieve  the  necessary 
regulatory,  reliability,  operational  and 
competitive  benefits."  However,  in  the 
Final  Rule  we  will  allow  flexibility  on 
scope  and  configuration  for  ISOs.  RTOs 
and  ISOs  are  developing  methods  of 
interregional  coordination  that  allow 
separate  control,  but  a  single  market 
from  the  customer's  perspective. 
Therefore,  in  the  Final  Rule  we  will  not 
require  ISOs  to  meet  the  scope  and 
regional  configuration  requirement. 
However,  all  must  actively  pursue 
interregional  coordination  between 
RTOs  and  ISOs,  including  the 
elimination  of  the  payment  of  multiple 
access  fees  for  transactions  that  cross 
ISO  and  RTO  borders. 

Order  No.  2000  required  that  the  RTO 
be  the  sole  provider  of  transmission 
service  and  sole  administrator  of  its  own 
open  access  tariff.  Included  in  this  is  the 
requirement  that  the  RTO  have  the  sole 
authority  for  the  evaluation  and 
approval  of  all  requests  for  transmission 


'■To  avoid  the  reliability  and  operational 
problems  that  result  when  some  parts  of  the  grid  do 
not  participate  in  RTO  or  ISO  functions,  we 
strongly  encourage  regional  decjsion-making  on 
RTO  or  ISO  implementation  through  regional  slate 
committees,  stakeholder  committees,  and  other 
authorities  in  the  region. 


"In  Appendix  A,  we  explain  that  allowing 
participant  funding  on  the  basis  of  having  an 
independent  entity  perform  transmission  planning 
and  related  cost  allocation  is  a  transitional 
approach  that  could  be  used  in  anticipation  of  the 
RTO  or  ISO  assuming  operational  control  of  the 
regional  transmission  grid  within  one  year. 


service  including  requests  for  new 
interconnections.  The  Final  Rule  will 
reaffirm  these  requirements. 

Regional  Transmission  Planning 
Process 

Regional  planning  of  the  transmission 
grid  is  essential  to  ensure  the  most 
effective  use  of  the  interconnected  grid 
facilities.  The  RTO  or  ISO  is  in  a  unique 
position  to  discern  regional  needs  and 
address  factors  inhibiting  investment  in 
transmission  and  generation  through 
conducting  a  region-wide  planning 
process.  As  required  in  Order  No.  2000, 
the  Final  Rule  will  require  the  RTO  or 
ISO  to  produce  technical  assessments  of 
the  regional  grid  and  support  the  state 
siting  authorities  or  multi-state  entities 
by  perfprming  necessary  studies.  The 
purpose  is  to  assist  the  states  and 
market  participants  by  giving  an 
independent  assessment  of  the 
transmission  facilities  needed  by  the 
region  to  reliably  and  economically 
serve  load  located  within  the  region. 
How  the  RTO  or  ISO,  state 
commissions,  transmission  owners,  and 
other  market  participants  participate  in 
the  process  will  be  decided  regionally. 
By  administering  the  regional  tariff, 
RTOs  and  ISOs  also  provide  the  critical 
link  to  a  cost  recovery  mechanism  for 
regional  transmission  expansions.  The 
Final  Rule  would  require  RTOs  and 
ISOs  to  have  a  regional  planning  process 
in  place  as  soon  as  practicable. 

Fair  Cost  Allocation  for  Existing  and 
New  Transmission 

The  costs  associated  with  the  existing 
grid,  other  than  those  directly  assigned, 
will  continue  to  be  recovered  through 
rates  paid  by  customers.  To  avoid 
having  customers  pay  multiple, 
cumulative  charges  for  transmission 
service  across  multiple  utility  grids  in  a 
region,  the  rate  paid  by  a  customer 
should  permit  that  customer  to  have 
access  to  the  entire  region  at  a  single 
rate.  As  discussed  in  Appendix  A, 
regional  state  committees  may  agree  on 
the  form  of  access  charge  that  will  be 
filed  by  the  RTO  or  ISO  under  section 
205  of  the  Federal  Power  Act.  That 
means  the  committee  will  decide 
whether  to  propose  to  move  to  a 
uniform  rate  for  transmission  service 
throughout  the  region  (known  as 
postage  stamp  rates),  or  whether  to 
propose  to  maintain  single,  but  different 
access- charges  depending  on  where 
power  Ss  taken  off  the  grid  (known  as 
license  plate  rates)." 


fider  license  plate  rates,  the  single  access 
ch^e  is  usually  based  on  each  transmission 
owners"  service  area. 
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To  gain  access  to  a  wider  range  of 
supply  choices,  RTOs  and  ISOs  should 
eliminate  the  payment  of  multiple 
access  fees  across  RTO  and  ISO  borders. 
Rate  mechanisms  to  minimize  cost 
shifts  should  be  used.  If  there  is  a 
notable  imbalance  between  imports  to 
and  exports  from  an  RTO  or  ISO,  the  net 
exporting  RTO  or  ISO  may  seek  to 
recover  some  of  its  transmission  costs 
through  an  export  rate. 

As  discussed  above,  costs  of  new 
transmission  expansions  will  be 
recovered  in  accordance  with  the 
regional  pricing  policy,  which  may  be 
informed  by  the  appropriate  regional 
state  committee.  As  discussed  in 
Appendix  A,  the  regional  pricing  policy 
will  be  filed  with  the  Conunission  by 
the  RTO  or  ISO. 

Market  Monitoring  and  Market  Power 
Mitigation 

These  are  relatively  undeveloped 
features  of  Order  No.  2000,  which  did 
not  have  a  market  power  mitigation 
component.  For  customers  to  benefit 
from  wholesale  power  markets,  it  is 
cHtical  that  market  prices  fairly  reflect 
the  conditions  of  supply  and  demand 
rather  than  the  exercise  of  market 
power.  Each  RTO  or  ISO  would  have  an 
independent  market  monitor  either  for 
the  individual  RTO  or  ISO  or  for  a  larger 
region. 

The  market  power  mitigation 
nieasures  must  protect  against  the 
exercise  of  market  power  without 
suppressing  prices  below  the  level 
necessary  to  attract  needed  investment 
in  new  infrastructure  in  the  region.  At 
alminimum,  the  RTO's  or  ISO's  tariff 
should  include  rules  limiting  bidding 
flexibility  where  there  is  localized 
market  power.  The  RTO's  or  ISO's  tariff 
must  also  include  clear  market  rules 
designed  to  prevent  market 
manipulation  strategies,  including  the 
types  of  anti-gaming  tariff  provisions  in 
tlae  proposed  rule. 

I  Tne  types  of  mitigation  tools  and  the 
tijiggers  and  consequences  of  mitigation 
should  be  tciilored  to  the  needs  of  each 
region.  For  example,  energy-limited 
resources,  such  as  hydroelectric 
generators,  may  need  to  have  bidding 
mitigation  protocols  and  thresholds  that 
are  different  from  thermal  generators. 
However,  mitigation  tools  which  vary 
by  region  across  market  seams  have  the 
potential  to  create  enforcement 
problems  and  undesirable  behavioral 
incentives.  For  this  reason,  the 
Commission  will  look  closely  at 
mitigation  proposals,  not  only  for  their 
suitability  for  the  RTO's  or  ISO's 
regional  markets,  but  for  their 
compatibility  with  neighboring  RTOs 
ahd  ISOs. 


Spot  Markets  To  Meet  Customers'  Real- 
Time  Energy  Needs 

While  we  expect  that  the  vast  majority 
of  energy  bought  and  sold  will  continue 
to  be  under  negotiated  long-term 
contracts  between  customers  and 
suppliers,  the  nature  of  electricity 
requires  the  availability  of  a  spot  market 
for  the  last-minute  sales  or  purchases 
needed  to  ensure  system  reliability.  This 
balancing  function  is  currently 
performed  by  the  transmission  provider. 
Under  the  Final  Rule,  the  RTO  or  ISO 
must  use  a  real-time  market  for  energy 
to  resolve  imbalances.  A  transparent 
spot  market  not  only  helps  keep  the 
system  reliable  and  lowers  costs  but  also 
provides  important  price  and  other 
information  to  all  market  participants 
on  an  equal  and  open  basis.  It  also  gives 
the  public  a  timely  way  to  assess  the 
functioning  of  the  market.  These 
markets  will  also  facilitate  customer 
response  to  prices  as  well  as  ease  the 
introduction  of  some  renewable  and 
other  iiuiovative  supply  technologies.^ 
The  RTO  or  ISO  in  each  region  will 
develop  the  detailed  market  rules  that 
will  be  included  in  its  Commission-filed 
tariff.  An  RTO  or  ISO  must  also 
introduce  a  day-ahead  market  and  a 
market  for  various  ancillary  services 
when  the  market  is  ready  for  those 
steps.  Unlike  Order  No.  2000,  which 
allowed  power  exchanges  without  a 
check  for  security  constraints,  any  RTO 
or  ISO  day-ahead  market  must  be 
designed  to  work  reliably  with  the 
congestion  management  system.^" 

Transparency  and  Efficiency  in 
Congestion  Management 

Regions  should  develop  an  approach 
to  manage  congestion  that  protects 
against  manipulation,  uses  the  grid 
efficiently,  and  promotes  use  of  the 
lowest  cost  generation.  Efficient  market 
behavior  depends  heavily  on  assigning 
cost  responsibility  to  those  who  cause 
the  costs  and  the  benefits  to  those  who 
reduce  costs.  Today,  transmission 
providers  resolve  congestion  through  a 
system  that  causes  unnecessarily 
expensive  generation  fedispatch.  These 
added  costs  are  hidden  but  are  real  and 
are  paid  by  customers  today.  Order  No. 
2000  required  RTOs  to  have  transparent 
market  mechanisms  with  efficient  price 


3  State  action  is  required  for  retail  customers  to 
have  demand  response  options.  Where  states  permit 
end  users  to  participate  directly  in  wholesale 
markets,  demand  response  programs  could  be 
administered  through  the  RTO  or  ISO  tariff.  The 
Commission  strongly  advocates  demand  response  to 
limit  supplier  market  power,  enhance  reliability 
and  resource  adequacy,  and  limit  price  volatility. 

'"The  failure  to  check  for  security  constraints 
created  perverse  incentives  for  participants  in 
California  to  create  congestion. 


signals  in  place  to  manage  transmission 
congestion  within  one  year  of  initial 
operation.  We  would  continue  that 
general  approach  for  both  RTOs  and 
ISOs.  We  clarify  that  this  rule  will  not 
override  decisions  we  have  already 
made  in  individual  RTO  or  ISO  cases 
regarding  congestion  management.  ^^ 

Firm  Transmission  Rights 

RTOs  and  ISOs  that  use  locational 
pricing  to  manage  congestion  would  be 
required  to  make  Firm  Transmission 
Rights  (FTRs)  available  to  customers. '^ 
FTRs  protect  customers  from  the  costs 
of  congestion.  Under  the  Wholesale 
Power  Market  Platform,  customers  in 
RTOs  that  use  locational  pricing  along 
with  network  transmission  service 
would  have  firm  physical  transmission 
service,  and  customers  with  FTRs 
would  be  protected  from  congestion 
costs. 

We  will  not  require  auctions  of  these 
rights.  FTRs  allow  customers  to 
schedule  service  according  to  the  paths 
specified  in  their  rights,  with  no  risk  of 
congestion  charges.  There  also  would  be 
no  risk  of  curtailment,  absent  a  force 
majeure  event  such  as  the  loss  of  a 
transmission  line.  By  providing 
protection  from  congestion  costs,  FTRs 
also  allow  market  participants  to  enter 
into  contracts  with  a  locked-in  price  if 
desired.  Thus,  FTRs  allow  for  maximum 
utilization  of  valuable  scarce  grid 
capacity  and  therefore  lower  costs  to 
customers. 

In  the  Final  Rule,  for  RTOs  or  ISOs 
that  have  not  already  addressed  this 
issue,  these  rights  would  be  allocated 
according  to  existing  contracts  and 
existing  service  arrangements  in  order  to 
hold  customers  harmless.  To  the  extent 
transmission  rights  have  already  been 
approved  by  the  Commission  in  RTO  or 
ISO  orders  we  would  not  override  these 
decisions  in  the  Final  Rule. 

Resource  Adequacy  Approaches 

Order  No.  2000  did  not  include  a 
regional  view  of  resource  adequacy.  We 
have  learned  that  if  one  state  has 
inadequate  resources,  it  can  create 
severe  problems  for  the  larger  region.  It 
is  difficult  for  the  Commission  to  assure 
just  and  reasonable  wholesale  market 
prices  if  there  are  insufficient  resoiut;es 
to  meet  demand.  Each  region  with  an 
RTO  or  ISO  will  determine  how  it  will 
ensure  that  the  region  has  sufficient 


"  As  discussed  in  Appendix  A.  we  are  also 
including  options  that  will  minimize  cost  shifts.  , 

'^The  discussion  applies  to  RTOs  and  ISOs  that 
ha\'e  embraced  locational  pricing.  As  noted  in 
Appendix  A.  there  are  ongoing  discussions  in  the 
Western  Interconnection  regarding  common 
elements  of  market  design.  We  will  not  prejudge  the 
results  of  those  ongoing  discussions. 
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resources  to  meet  customers'  needs.  The 
approach  to  and  level  of  resource 
adequacy  will  be  decided  by  the  states 
in  the  region  drawing  from  a  mix  of 
generation,  transmission,  energy 
efficiency,  and  demand  response.  It  is 
important  to  have  a  consistent  approach 
throughout  the  region,  which  should  be 
developed  by  the  regional  state 
committee.  States  may  decide  to  ensure 
resource  adequacy  through  state 
imposed  requirements  on  utilities 
ser\'ing  load  within  the  region.  Other 
states  may  choose  to  have  RTOs  or  ISOs 
operate  capacity  markets.  In  any  case, 
the  choice  on  the  approach  is  made  by 
the  states  within  the  region. 

Other  Issues  on  Which  Commenters 
Seek  Clarification 

•  RTO  and  ISO  Governance — We  will 
include  overarching  principles  of 
independent  governance  in  the  Final 
Rule,  but  will  decid_e  governance  issues 
on  a  case-by-case  basis.  The  Final  Rule 
will  not  override  governance  already 
approved  in  earlier  RTO  orders. 

•  RTO  Decisions — We  confirm  that 
the  decisions  made  in  prior  RTO  orders 
in  which  we  noted  an  overlap  with  the 
Standard  Market  Design  rulemaking  will 
not  be  overturned  in  the  Final  Rule. 

•  Liability — A  standard  tariff 
provision  limiting  liability  for 
transmission  providers  will  be  included 
in  the  Final  Rule. 

•  Cyber  Security — We  will  adopt  the 
North  American  Electric  Reliability 
Council  (NERC)  standards  for  cyber 
seciu'ity. 

•  Reciprocity — We  propose  no  change 
to  the  Order  No.  888  reciprocity 
requirements  and  Order  No.  2000 
provisions  affecting  non-jurisdictional 
entities  in  the  U.S.,  Canada,  and 
Mexico.  We  believe  non-jurisdictional 
entities  will  benefit  from  RTO  formation 
and  the  development  of  standardized 
wholesale  market  rules.  We  encourage 
such  non-jurisdictional  entities  to 
voluntarily  participate  in  RTOs  and 
ISOs  as  full  and  equal  members. 

•  Independent  Transmission 
Company — We  propose  no  change  in 
our  prior  decisions  on  the  functions  that 
should  be  performed  by  an  RTO  and 
those  that  may  be  performed  by  an 
independent  transmission  company  that 
operates  within  the  RTO's  territory." 

•  Standards — We  are  encouraged  that 
NERC,  the  North  American  Energy 
Standards  Board,  and  RTOs  and  ISOs 
have  reached  agreements  on  a  process 
through  which  they  will  work  together 
in  the  development  of  reliability  and 
market  standards.  Market  standards 


developed  through  this  process  could  be 
included  in  RTO  and  ISO  tariffs  to 
facilitate  compatible  and  seamless  rules 
across  the  interconnected  power  grid. 

Appendix  A  Comparison  of  the 
Proposed  Wholesale  Market  Platform 
with  the  RTO  Requirements  of  Order 
No.  2000 

This  appendix  compares  the  current 
requirements  for  RTOs  of  Order  No. 
2000  with  the  requirements  of  the 
Wholesale  Market  Platform  that  would 
apply  to  both  RTOs  and  ISOs.  The 
VVholesale  Market  Platform  is  designed 
to  build  on  these  existing  requirements. 
ISOs  would  have  to  satisfy  all  of  the 
same  requirements  as  RTOs  except  with 
respect  to  Scope  and  Regional 
Configuration. 

This  appendix  identifies  the  changes 
and  additions  to  the  Characteristics  and 
Functions  specified  in  Order  No.  2000 
that  would  result  from  the  Wholesale 
Market  Platform.  All  other 
Characteristics  and  Functions 
requirements  would  remain  the  same. 
The  Final  Rule  for  the  Wholesale  Market 
Platform  would  also  clarify  when 
incremental  pricing  of  new  transmission 
facilities  (participant  funding)  could  be 
used.  Finally,  the  Final  Rule  would 
impose  several  new  market-related 
requirements  on  RTOs  and  ISOs. 

Order  No.  2000  was  a  voluntary 
program.  Since  that  time,  almost  every 
public  utility  has  joined  or  has 
committed  to  join  an  RTO  or  ISO. 
Therefore,  the  Final  Rule  will  require 
that  all  public  utilities  join  an  RTO  or 
ISO.' 

As  discussed  in  the  White  Paper,  if  for 
a  specific  RTO  or  ISO  it  can  be 
demonstrated  to  the  Commission  that 
the  costs  of  implementing  any  feature  of 
the  market  platform  outweigh  its 
benefits,  the  Commission  will  not 
require  implementation  of  the  feature 
for  that  particular  RTO  or  ISO. 

Throughout  this  appendix  we  discuss 
the  role  of  the  states  in  RTO  and  ISO 
decisions.  The  Wholesale  Market 
Platform  would  require  each  RTO  and 
ISO  to  provide  a  forum  for  state 
representatives  in  the  decision-making 
process,  i.e.,  a  regional  state  committee. 
This  requirement  is  discussed  in  more 
detail  below. 

Finally,  as  discussed  in  the  White 
Paper,  the  Commission  does  not  intend 
to  overturn  decisions  that  have  already 
been  made  in  individual  RTO  cases. 
Decisions  made  in  prior  RTO  orders  in 
which  we  noted  an  overlap  with 
Standard  Market  Design  will  not  be 


overturned  in  the  Final  Rule.  The 
Commission  also  does  not  intend  to 
change  our  prior  decisions  regarding  the 
functions  that  should  be  performed  by 
an  RTO  and  those  that  may  be 
performed  by  an  Independent 
Transmission  Company  that  operates 
within  the  RTO's  territory. 

Characteristics  and  Functions 

The  four  Characteristics  required  of 
an  RTO  are:  Independence;  Scope  and 
Regional  Configuration;  Operational 
Authority;  and  Short-term  Reliability. 

The  eight  required  Functions  are: 
Tariff  Administration  and  Design; 
Congestion  Management;  Parallel  Path 
Flows;  Ancillan,'  Services  2;  OASIS; 
Market  Monitoring:  Plannrag  and 
Expansion;  and  Interregional 
Coordination. 

Characteristics 

1.  Independence 

Order  No.  2000.  RTOs  must  be 
independent  of  market  participants.  As 
set  out  in  Order  No.  2000,  by  market 
participant,  the  Commission  means  any 
entity  that,  either  directly  or  through  an 
affiliate,  sells  or  brokers  electric  energy, 
or  provides  transmission  or  ancillary 
services  to  the  RTO  unless  the 
Commission  finds  that  the  entity  does 
not  have  economic  or  commercial 
interests  that  would  be  affected  by  the 
RTO's  actions  or  decisions. 

Wholesale  Market  Platform.  RTOs  and 
ISOs  would  be  required  to  meet  all  of 
the  Order  No.  2000  principles  for 
Independence.  In  addition,  the  Final 
Rule  will  add  to  the  Order  No.  2000 
requirements  overarching  principles  on 
how  to  strilctiure  independent 
governance.  The  Commission  will 
decide  RTO  governance  matters  on  a 
case-by-case  basis.  Further,  these 
overarching  principles  will  not  change 
governance  decisions  that  have  been 
approved  in  earlier  RTO  orders. 

2.  Scope  and  Regional  Configuration 

Order  No.  2000.  The  RTO  must  serve 
an  appropriate  region.  The  region  must 
be  of  sufficient  scope  and  configuration 
to  permit  the  RTO  to  maintain 
reliability,  effectively  perform  its 
required  functions,  and  support  efficient 
and  non-discriminatory  power  markets. 

Wholesale  Market  Platform.  RTOs 
would  be  required  to  satisfy  this 
Characteristic.  However,  new  and 
existing  ISOs  would  not  be  required  to 
satisfy  this  Characteristic.  But,  ISOs 
must  actively  pursue  interregional 
coordination  to  minimize  the  creation  of 


"'See  TRANSLink  Transmission  Company.  LLC, 
et  al..  99  FERC  1 61.106  (2002). 


'  The  requirements  of  the  Final  Rule  will  not 
apply  to  Commission-jurisdirtional  electric  power 
cooperatives  that  serve  only  retail  load. 


'  This  includes  operation  of  a  real-time  spot 
market  for  energy  imbalances. 
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seams  that  act  as  barriers  to  trade  among 
cegions. 

;  (.  Operational  Authority 

Order  No.  2000.  The  RTO  must  have 
operational  authority  for  all 
transmission  facilities  under  its  control. 
The  RTO  must  also  be  the  security 
coordinator  for  the  facilities  that  it 
controls. 

Wholesale  Market  Platform.  RTOs  and 
1  SOs  would  be  required  to  meet  this 
(Characteristic. 

'.K  Short-Term  Reliability 

Order  No.  2000.  The  RTO  must  have 
<  ixclusive  authority  for  maintaining  the 
ghort-term  reliability  of  the  grid  that  it 
(iperates.  It  must  have  exclusive 
£;Uthority  for  receiving,  confirming  and 
iknplementing  all  interchange  schedules. 
The  RTO  must  have  the  right  to  order 
redispatch  of  any  generator  connected  to 
transmission  facilities  it  operates  if 
necessary  for  the  reliable  operation  of 
these  facilities.  When  the  RTO  operates 
transmission  facilities  owned  by  other 
entities,  it  must  have  authority  to 
{ pprove  or  disapprove  all  requests  for 
scheduled  outages  of  transmission 
^ilities  to  ensure  that  the  outages  can 
he  accommodated  within  established 
reliability  standards. 

Wholesale  Market  Platform.  RTOs  and 
ISOs  would  be  required  to  satisfy  this 
Characteristic. 

Functions 

I  Under  Order  No.  2000,  the  RTO  must 
perform  the  following  Functions  when 
it  commences  operations,  unless 
otherwise  noted. 

i.  Tariff  Administration  and  Design 

Order  No.  2000.  The  RTO  must 
Administer  its  own  transmission  tariff 
id  employ  a  transmission  pricing 
ifstem  that  will  promote  efficient  use 
id  expansion  of  transmission  and 
generation  facilities.  The  RTO  must  be 
the  only  provider  of  transmission 
service  over  the  facilities  under  its 

Control,  and  must  be  the  sole 
dministrator  of  its  own  Commission- 
approved  open  access  transmission 
thriff.  It  must  have  the  sole  authority  to 
ijaceive,  evaluate,  and  approve  or  deny 
all  requests  for  transmission  service. 
The  RTO  must  have  the  authority  to 
i^iew  and  approve  requests  for  new 
ihterconnections.  Customers  under  the 
RTO  tariff  must  not  be  charged  multiple 
^ccess  fees  for  the  recovery  of  capital 
dosts  for  transmission  service  over 
facilities  that  the  RTO  controls. 
,  Wholesale  Market  Platform.  The  Final 
I^ule  would  retain  these  features  and 
allso  would  clarify  the  jurisdictional 
consequences  that  result  when  a  public 


utility  that  owns,  controls,  or  operates 
transmission  facilities  in  interstate 
commerce  joins  an  RTO  or  ISO.  In  the 
context  of  RTOs  and  ISOs,  the  RTO  or 
ISO  becomes  the  sole  provider  of 
transmission  services  for  the  facilities  it 
controls,  and  transmission  owning 
members  of  the  RTO  or  ISO  become 
wholescile  customers  of  the  RTO  or  ISO. 

To  accommodate  both  the  realities  of 
a  regionally  operated  transmission 
system  and  the  jurisdiction  concerns 
raised  by  the  states,  the  Commission 
will  distinguish  non-price  terms  and 
conditions  of  transmission  service  from 
rates  for  transmission  service.  As 
discussed  below,  we  will  assert 
jurisdiction  over  the  non-price  terms 
and  conditions  of  transmission  used  by 
wholesale  transmission  customers  to 
serve  bundled  retail  customers,  but  we 
will  not  assert  jurisdiction  over  the 
transmission^ate  component  of  bundled 
retail  sales  of  electric  energy. ^ 
Moreover,  in  setting  the  wholesale  rate 
for  transmission,  the  Commission  will 
rely  upon  the  transmission  rate  set  by 
the  states  for  bundled  retail  service. 

Non-price  terms  and  conditions  of 
transmission  service  include  matters 
such  as  reserving  capacity  and 
scheduling  service,  and  it  is  critical  in 
the  context  of  RTOs  and  ISOs  that  such 
non-price  terms  and  conditions  apply  to 
all  customers  on  a  not  unduly 
discriminatory  basis,  with  appropriate 
protection  of  native  load  customers. 
Consistent  with  our  existing  policy  for 
transmission  service  used  to  serve 
imbundled  retail  customers  (i.e.,  those 
in  retail  choice  states),  the  Final  Rule 
would  allow  state  regulatory  authorities 
to  request  waivers  of  any  non-price 
terms  and  conditions  of  the  RTO  or  ISO 
tariff  that  are  not  compatible  with 
bundled  retail  service  needs.  We  note 
that  Commission-filed  open  access 
tariffs  have  successfully  accommodated 
service  to  unbundled  retail  customers 
since  Order  No.  888  went  into  effect  in 
1996  and  that  ISO  and  RTO  tariffs  have 
successfully  accommodated  service  to 
unbundled  as  well  as  bundled  retail 
customers. 

We  clarify  that  Commission 
jurisdiction  over  non-price  terms  and 
conditions  of  transmission  used  by 
wholesale  transmission  customers  to 
serve  bundled  retail  customers  does  not 
affect  state  authority  over  retail  choice 
decisions,  transmission  siting,  or  local 
issues  associated  with  transmission  or 


distribution  [e.g.,  maintenance,  tree 
trimming,  downed  lines,  etc.). 

The  price  that  a  transmission  owner 
pays  to  the  RTO  or  ISO  becomes  its  cost 
for  the  transmission  used  to  deliver  the 
energy  sold  at  retail.  Consistent  with 
existing  Commission  policy, 
transmission  owners  would  be  free  to 
seek  a  rate  from  the  RTO  or  ISO  for  the 
transmission  purchased  to  deliver 
energy  to  bundled  retail  customers  that 
is  equal  to  the  transmission  component 
of  the  bundled  retail  rates  set  by  the 
state  commission.  Under  this  approach, 
the  rate  set  for  transmission  in  interstate 
commerce  to  be  re-sold  as  part  of 
bundled  retail  service  would  be  the 
same  rate  set  by  the  state  for  the 
transmission  component  of  bundled 
retail  sales.  This  arrangement  would  be 
accomplished  under  a  wholesale 
contract  between  the  RTO  or  ISO  and 
the  transmission  owner.  Service 
agreements  reflecting  such  proposed 
.  rates  would  be  filed  with  the 
Commission  and  must  be  consistent 
with  the  Federal  Power  Act  (FPA). 

The  Final  Rule  would  also  clarify  that 
the  RTO  or  ISO  may  use  license  plate  or 
postage  stamp  rates  for  designing  the 
access  charges  for  the  region.  Each 
regional  state  committee  may  determine 
which  approach  the  RTO  or  ISO  should 
file  with  the  Commission  under  section 
205  of  the  FPA.  If  the  regional  state 
committee  is  unable  to  reach  a  decision 
on  the  methodology  that  should  be 
used,  the  RTO  or  ISO  would  file  its  own 
proposal  pursuant  to  section  205  of  the 
FPA. 

RTOs  and  ISOs  should  eliminate 
export  and  import  fees  where  there  is 
not  a  notable  imbalance  between 
imports  to  and  exports  from  a  region. 
Other  rate  measures  could  be  used  to 
prevent  cost  shifts  among  the  regions.'' 
This  could  include  adjusting  the 
revenue  requirement  for  the  importing 
region  to  include  a  portion  of  the 
revenue  requirement  of  the  exporting 
region.  However,  where  there  is  a 
notable  imbalance  between  imports  to 
and  exports  from  a  region,  the  RTO  or 
ISO  may  seek  to  recover  some  of  its 
transmission  costs  through  an  export 
fee. 

2.  Congestion  Management 

Order  No.  2000.  The  RTO  must  ensure 
the  development  and  operation  of 
market  mechanisms  to  manage 
transmission  congestion.  The  market 
mechanisms  must  accommodate  broad 


'  Bundled  retail  sales  of  electric  energy  are  sales 
of  electric  energy  to  retail  customers  where 
generation,  transmission,  distribution,  and  other 
services  necessary  to  supply  electric  energy  to  such 
customers  are  sold  as  a  single  delivered  service  by 
a  single  seller  and  retail  supplier  choice  is  not 
permitted  by  state  authorities. 


*  For  example,  a  portion  of  the  transmission  cost 
of  service  of  the  exporting  region  could  be 
recovered  through  the  access  charge  of  the 
importing  region.  Such  a  measure  would  reduce  the 
transmission  costs  that  would  be  collected  from 
customers  in  the  exporting  region. 
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participation  by  all  market  participants, 
and  must  provide  all  transmission 
customers  with  efficient  price  signals 
that  show  the  consequences  of  their 
transmission  usage  decisions.  The  RTO 
must  either  operate  such  markets  itself 
or  ensure  that  the  task  is  performed  by 
another  entity  that  is  not  affiliated  with 
any  market  participant.  The  RTO  must 
satisfy  the  market  mechanism 
requirement  no  later  than  one  year  after 
it  commences  initial  operation. 
However,  it  must  have  in  place  at  the 
time  of  initial  operation  an  effective 
protocol  for  managing  congestion. 

Wholesale  Market  Platform.  The  Final 
Rule  would  retain  the  requirements  that 
the  RTO  or  ISO  have  an  effective 
protocol  for  managing  congestion  at  the 
time  of  initial  operation  and  a  market 
mechanism  for  congestion  management 
after  one  year  of  operation. 

The  Final  Rule  would  modify  the 
requirement  for  market  mechanisms  to 
manage  congestion.  The  RTO  or  ISO 
would  be  required  to  operate  such 
markets  itself.  However,  two  or  more 
RTOs  or  ISOs  may  apply  to  the 
Commission  to  do  coordinated 
congestion  management  over  a  multi- 
RTO  or  ISO  area  as  long  as  this  function 
is  carried  out  by  an  independent  entity 
approved  by  the  Commission. 

Additionally,  the  Final  Rule  would 
add  general  principles  that  a  good 
market  congestion  management  system 
must  satisfy.  The  congestion 
management  system  must:  (1)  Protect 
against  market  manipulation,  such  as 
experienced  in  the  California  markets; 
(2)  promote  the  efficient  use  of  the 
transmission  grid;  (3)  promote  the  use  of 
the  lowest  cost  generation  as  intended 
under  traditional  economic  generation 
dispatch;  (4)  assign  cost  responsibility 
to  those  that  cause  congestion  costs  and 
assign  the  benefits  to  those  that  reduce 
congestion  costs;  (5)  reduce  involimtary 
transmission  service  curtailments,  e.g., 
Transmission  Line  Loading  Relief;  and 
(6)  be  compatible  with  congestion 
management  systems  used  by  other 
RTOs  and  ISOs  in  the  electrical 
interconnection,  to  avoid  creating 
barriers  to  trade  among  RTOs  and  ISOs.-"* 

The  Commission  has  already  tasked 
the  Seams  Steering  Group-Western 
Interconnection  (SSG-Wl)  with 
developing  consistent  and  compatible 
market  elements  for  the  Western 
Interconnection  by  the  fourth  quarter  of 
2003.  The  congestion  management 
system  being  developed  by  SSG-WI 
should  satisfy  these  general  principles. 


The  Commission's  preferred  approach 
to  congestion  management  is  through 
locational  pricing.  However,  other 
methods  may  be  proposed.  The  RTO  or 
ISO  would  need  to  demonstrate  to  the 
Commission  how  the  proposed 
congestion  management  system  satisHes 
these  general  principles. 

If  an  RTO  or  ISO  uses  locational 
pricing,  it  must  ensure  that  each 
existing  firm  customer  (including 
transmission  owners  with  a  service 
obligadon  for  native  load)  has  the 
opportunity  to  obtain  FTRs  *>  equivalent 
to  that  customer's  existing  firm  rights.^ 
We  will  ensure  not  only  that  existing 
customers  retain  their  existing  rights, 
but  also  that  they  have  the  ability  to 
obtain  rights  for  future  load  growth. 
Customers  who  paid  for  transmission 
for  load  growth  can  retain  the  FTRs  for 
that  capacity.  The  FTRs  that  are  offered 
by  the  RTOor  ISO  must,  in  the 
aggregate,  be  consistent  with  the 
physical  limitations  of  the  transmission 
system."  If  transmission  rights  or  their 
allocation  have  aheady  been  approved 
by  the  Commission  in  RTO  or  ISO 
orders,  we  would  not  override  these 
decisions  in  the  Final  Rule. 

There  would  be  no  requirement  to 
auction  these  FTRs  either  initially  or 
after  a  transition  period.  The  RTO  or 
ISO  tariff  must  also  offer  customers  the 
ability  to  obtain  additional  FTRs  for 
load  growth.  Customers  paying  the 
access  charge  would  have  the  right  to 
receive  the  additional  FTRs  associated 
with  transmission  upgrades  that  are 
included  in  the  regional  transmission 
plan.  Entities  that  pay  for  the 
construction  of  transmission  upgrades 
through  participant  funding  will  receive 
the  FTRs  that  result  from  the 
transmission  upgrades.  Once  the  initial 
allocation  of  FTRs  is  completed,  the 
RTO  or  ISO  must  operate  a  secondary 


^     *  For  purposes  of  this  discussion,  the  electrical 
intereconnections  are  the  Eastern  Interconnection 
and  the  Western  Interconnection. 


"  In  the  proposed  rule,  we  coined  the  term 
"Congestion  Revenue  Rights,"  or  "CRRs,"  as  a 
standard  term  to  describe  the  tradable,  financial 
rights  that  would  take  the  place  of  the  current 
"physical"  rights  to  firm  transmission  service.  We 
chose  this  term  to  accurately  describe  what  the 
holder  had  a  right  to  receive — congestion  revenues 
associated  with  the  held  CRRs'  specified  receipt 
and  delivery  points  and  MW  quantity.  These  rights 
mirror  those  of  FTRs  used  in  most  power  markets. 
Reaction  to  our  replacing  "FTR"  with  "CRR"  was 
less  than  enthusiastic;  many  saw  no  need  for  a  new 
term  unless  a  CRR  differs  from  an  FTR.  As  there  is 
no  real  difference,  we  will  now  use  the  term  "FTR," 
or  "Firm  Transmission  Right,". 

'  A  similar  transition  requirement  would  apply  to 
a  congestion  management  system  not  based  on 
locatioji^  pricing. 

'Existing  rights  to  service  will  be  preserved.  If 
necessary  to  meet  these  requirements,  the  RTO  or 
ISO  will  create  counterflow  FTRs  to  make  the 
aggregate  set  of  FTRs  physically  feasible.  If  this 
results  in  a  revenue  shortfall,  it  could  be  recovered 
through  an  uplift  charge. 


market  for  holders  of  FTRs  to 
voluntarily  sell  their  FTRs  to  others. 

The  market  mechanism  for  congestion 
management  must  be  in  place  within 
one  year  after  initial  operation,  unless 
the  Commission  approves  a  different 
timetable.  As  noted  previously,  the 
Commission  will  be  flexible  both  as  to 
timing  and  implementation  based  on 
regional  differences  and  needs. 

3.  Parallel  Path  Flow 

Order  No.  2000.  The  RTO  must 
develop  and  implement  procedures  to 
address  parallel  path  flow  issues  within 
its  region  and  with  other  regions.  It  will 
have  three  years  to  implement  measures 
to  address  parallel  path  flows  between 
regions. 

Wholesale  Market  Platform.  RTOs  and 
ISOs  will  be  required  to  perform  this 
Function. 

4.  Ancillary  Services 

Order  No.  2000.  The  RTO  must  serve 
as  a  provider  of  last  resort  of  all 
ancillary  services  (including  energy 
imbalance  service)  required  by  Order 
No.  888  and  subsequent  orders.  The 
services  must  be  included  in  the  RTO 
administered  tariff  so  that  transmission 
customers  will  have  access  to  one-stop 
shopping  for  transmission  service.  All 
market  participants  must  have  the 
option  of  self-supplying  or  acquiring 
ancillary  services  from  third  parties. 
The  RTO  must  have  the  authority  to 
decide  the  minimum  required  amounts 
of  each  ancillary  service  and,  if 
necessary,  the  locations  at  which  these 
services  must  be  provided.  All  ancillary 
service  providers  must  be  subject  to 
direct  or  indirect  operational  control  by 
the  RTO.  The  RTO  must  promote  the 
development  of  competitive  markets  for 
ancillary  services  whenever  feasible.  To 
provide  energy  imbalance  service,  the 
RTO  must  ensure  that  its  transmission 
customers  have  access  to  a  real-time 
balancing  market.  The  RTO  must  either 
develop  and  operate  this  market  itself  or 
ensure  that  this  task  is  performed  by 
another  entity  that  is  not  affiliated  with 
any  market  participant. 

Wholesale  Market  Platform.  The  Final 
Rule  would  require  RTOs  and  ISOs  to 
perform  this  Function.  In  addition,  the 
Final  Rule  would  require  the  RTO  or 
ISO  itself  to  operate  a  security 
constrained  real-time  market  for 
balancing.9  The  RTO  or  ISO  would  not 
be  permitted  to  use  a  separate  power 
exchange  to  perform  this  function.  The 
RTO  or  ISO  must  also  operate  a  day- 
ahead  market  for  energy  and  a  market 


8  The  spot  market(s)  operated  by  the  RTO  or  ISO 
are  intended  only  to  supplement  long-term  supply 
arrangements. 
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for  various  ancillary  services  unless  it  is 
demonstrated  that  the  costs  exceed  the 
beneflts  of  such  markets. 

The  spot  market(s)  operated  by  the 
RTO  or  ISO  should  facilitate  price 
transparency  (i.e.,  for  these  spot  markets 
the  RTO  or  ISO  should  be  required  to 
provide  on  a  timely  basis,  information 
about  the  availability  and  market  price 
of  sales  of  electric  energy  at  wholesale 
in  interstate  commerce  jgjd  transmission 
of  electric  energy  in  interstate  commerce 
to  the  Commission,  state  commissions, 
buyers  and  sellers  of  wholesale  electric 
energy,  users  of  transmission  services,, 
and  the  public.) 

Load-serving  entities  must  also  be 
able  to  schedule  transmission  for 
generation  owned  by  or  contracted  for 
by  that  load-serving  entity  to  meet  a 
service  obligation  to  customers  or  an 
existing  wholesale  obligation.  Buyers, 
including  intermittent  resources,  may 
procure  power  through  these  spot 
market(s)  to  meet  their  short-term 
energy  needs.  Sellers,  including 
intermittent  resources,  may  offer  power 
fot  sale  through  the  spot  market(s). 

The  spot  market(s)  operated  by  the 
RTO  or  ISO  must  facilitate  the  ability  of 
demand  to  respond  to  prices.  The  R'TO 
or  ISO  must  work  with  state  authorities 
to  facilitate  any  demand  response 
programs  operated  under  state  retail 
.  tariffs.  The  RTO  or  ISO  must  also  work 
with  states  that  permit  end  users  to 
directly  access  the  wholesale  market  to 
facilitate  state  required  demand 
response  programs  or  to  include 
appropriate  demand  response  programs 
in  the  RTO's  or  ISO's  tariff. 

[Where  a  locational  pricing  system  is 
used  for  congestion  management,  the 
prices  in  these  spot  market(s)  must  be 
location  specific  for  sellers  (nodal).  The 
RTO  or  ISO  may  use  zonal  or  nodal 
prices  for  buyers.  Under  a  zonal  system, 
the  prices  paid  by  load  would  be 
aggregated  for  the  zone  (e.g.,  a  utility 
service  territory). i"  A  locational  pricing 
system  can  use  either  cost-based  bids  or 
market-based  bids  to  determine  the 
locational  prices.^^ 

The  RTO  may  charge  for  transmission 
losses  within  the  region  based  on 
average  or  marginal  losses. 


'"This  approach  is  in  operation  in  the  New  York 
Independent  System  Operator,  Inc.  Under  that 
system,  generators  see  location  specific  prices.  Load 
sees  an  aggregate  price  for  each  zone.  Each  zone  is 
based  on  the  service  territory  of  an  individual 
transmission  owner. 

"  When  PJM  Interconnection.  L.L.C.  first  started 
using  locational  pricing  it  did  so  using  cost-based 
bids.  As  a  transitional  measure,  regions  may  vtash 
to  take  a  similar  initial  approach  to  start  locational 
pricing. 


5.  OASIS  and  Total  Transmission 
Capability  (TTC)  and  Available 
Transmission  Capability  (ATC) 

Order  No.  2000.  The  RTO  must  be  the 
single  OASIS  site  administrator  for  all 
transmission  facilities  under  its  control 
and  independenUy  calculate  TTC  and 
ATC. 

Wholesale  Market  Platform.  RTOs  and 
ISOs  would  be  required  to  perform  this 
Function. 

6.  Market  Monitoring 

Order  No.  2000.  The  RTO  must 
provide  for  objective  monitoring  of  the 
markets  it  operates  to  identify  design 
flaws,  market  power  abuses,  and 
opportunities  for  efficiency 
improvements,  and  must  propose 
appropriate  actions.  Reports  on  these 
issues  must  be  filed  wiUi  the 
Commission  and  affected  regulatory 
authorities.  The  Commission  believes 
the  information  collected  will  be  data 
that  the  RTO  will  collect  or  have  access 
to  in  the  normal  course  of  business. 

Wholesale  Market  Platform.  The  Final 
Rule  would  retain  these  featiues  but 
would  change  the  name  and  scope  of 
this  Function  to  Market  Monitoring  and 
Market  Power  Mitigation.  The  Final 
Rule  wotjld  both  expand  and  further . 
define  the  role  of  market  monitoring  in 
the  RTO  or  ISO.  It  would  also  expand 
this  function  to  require  the  RTO  or  ISO 
and  its  market  monitor  to  file  market 
power  mitigation  measures  that  eire 
needed  for  the  market(s)  operated  by  the 
RTO  or  ISO.  Finally,  the  Final  Rule 
would  require  that  the  RTO  or  ISO  tariff 
include  clear  and  enforceable  rules  to 
define  and  police  market  manipulation 
and  gaming  strategies. 

The  Final  Rule  would  require  that 
each  RTO  or  ISO  have  an  independent 
market  monitor  either  for  the  individual 
RTO  or  ISO  or  for  a  larger  region.  The 
RTO  or  ISO  tariff  must  contain 
appropriate  market  power  nlitigation 
measures  to  address  market  power 
problems  in  the  spot  markets.  These 
mitigation  measures  must  work  together 
with  measures  on  resource  adequacy  to 
ensure  that  the  measures  do  not 
suppress  prices  below  the  level 
necessary  to  attract  needed  investment 
in  infi-astructure  in  the  region. 

The  RTO  or  ISO  tariff  must  also 
include  a  clear  set  of  rules  governing 
market  participant  conduct  with  the 
consequences  for  violations  clearly 
spelled  out.  At  a  minimum  these  would 
include  rules  on:  (1)  Physical 
withholding  of  supplies;  (2)  economic 
withholding  of  supplies;  (3)  reporting 
on  availability  of  units;  (4)  factual 
accuracy  of  information  submitted  to 
the  RTO  or  ISO;  (5)  the  obligation  of 


market  participants  to  provide 
information  to  the  market  monitor;  (6) 
cooperation  of  market  participants  in 
investigations  or  audits  conducted  by 
the  market  monitor;  and  (7)  the 
requirement  that  all  bids  that  designate 
specific  resources  must  be  physically 
feasible. 

The  Final  Rule  would  identify  the 
reporting  process  that  would  be  used  if 
the  market  monitor  thinks  the  markets 
are  not  resulting  in  just  and  reasonable 
prices  or  providing  appropriate 
incentives  for  investment  in  needed 
infrastructiu-e.  This  would  include 
notification  of  the  Commission,  the 
regional  state  committee,  and  other 
appropriate  state  regulatory  authorities 
of  the  nature  of  the  problem  and 
recommended  solutions. 

The  Final  Rule  would  also  specify  the 
periqdic  reports  that  the  market  monitor 
must  prepare.  The  market  monitor  will 
provide  annual  reports  on  the  state  of  its 
markets  to  the  Commission,  the  regional 
state  committee,  and  other  appropriate 
state  regulatory  authorities.  "These 
reports  will  incorporate  market  metrics 
to  provide  a  basis  for  measuring  the 
performance  of  these  markets  across 
RTOs  and  ISOs,  and  to  compare  the 
performance  of  the  market  in  each  RTO 
or  ISO  over  time.  Metrics  will  also  be 
developed  to  provide  standard 
performance  information  on  a  monthly  ' 
basis. 

7.  Planning  and  Expansion 

Order  No.  2000.  The  RTO  must  be 
responsible  for  planning,  and  for 
directing  or  arranging,  necessary 
transmission  expansions,  additions,  and 
upgrades  that  will  enable  it  to  provide 
efficient,  reliable  and  non- 
discriminatory transmission  service  and 
coordinate  such  efforts  with  the 
appropriate  state  authorities.  As  part  of 
this  function,  an  RTO  must  encourage 
market-motivated  operating  and 
investment  actions  for  preventing  and 
relieving  congestion.  The  RTO's 
planning  and  expansion  process  must 
accommodate  efforts  by  state  regulatory 
commissions  to  create  multi-state 
agreements  to  review  and  approve  new 
transmission  faciUties.  The  RTO 
planning  and  expansion  process  must 
be  coordinated  with  programs  of 
existing  Regional  Transmission  Groups 
where  appropriate.  If  the  RTO  is  unable 
to  satisfy  this  requirement  when  it 
commences  operation,  it  must  file  with 
the  Commission  a  plan  with  specified 
milestones  that  will  ensure  that  it  meets 
this  requirement  no  later  than  three 
years  after  initial  operation. 

Wholesale  Market  Platform.  The  Final 
Rule  would  retain  these  features  and 
also  would  modify  this  Function  to 
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provide  that  the  RTO  or  ISO  must 
satisfy  this  requirement  as  soon  as 
practicable  but  no  later  than  when  it 
begins  operation,  rather  than  after  three 
years  of  initial  operation.  The  Final  Rule 
would  not  change  the  decisions  in  prior 
RTO  orders  regarding  the  role  that  an 
Independent  Transmission  Company 
(ITC)  could  have  in  the  regional 
planning  process.'- 

The  regional  transmission  plan  must 
include  all  transmission  facility 
expansions  in  the  region.  Thus,  the  RTO 
or  ISO  can  assess  the  combined  effect  on 
loop  flows  and  reliability  of  all  existing 
and  planned  facilities,  including 
transmission  facility  expansions  for 
which  the  costs  are  not  necessarily  to  be 
borne  by  all  customers.  However,  we 
clarify  that  transmission  owners  and 
others  may  propose  to  build 
transmission  enhancements.  The  RTO 
or  ISO  will  assess  the  impact  of  these 
proposals  in  the  regional  transmission 
plan.  In  addition,  the  RTO  or  ISO  may 
assess  the  need  for  transmission 
enhancements  in  view  of  opportunities 
for  energy  efficiency,  demand  response, 
and  new  generatian  technologies, 
consistent  with  the  policy  direction  of 
the  regional  state  committee  on  these 
issues. 

The  RTO  or  ISO  must  also  be 
responsible  for  transmission  planning, 
and  for  directing  or  arranging,  necessary 
transmission  expansions,  additions,  and 
upgrades  that  will  enable  it  to  reliably 
and  economically  serve  the  needs  of  all 
customers  in  the  region,  including 
historical  and  native  load  customers  and 
their  projected  load  growth.  The  RTO  or 
ISO  would  include  transmission 
upgrades  in  the  regional  plan  that  are 
necessary  to  maintain  or  improve 
reliability  or  to  reduce  congestion  and 
improve  access  to  lower  cost  supplies 
(economic  enhancements). 

Economic  enhancements  would  be 
included  in  the  regional  transmission 
plan  with  the  costs  recovered  through 
the  license  plate  or  postage  stamp  access 
charges,  if  it  is  prudent  to  do  so  from  the 
perspective  of  native  load  in  the  region. 
For  example,  these  projects  could 
include  transmission  upgrades  that:  (1) 
Would  resolve  significant  and  persistent 
congestion  within  the  region;  (2)  due  to 
their  size  and  scope,  are  unlikely  to  be 
undertaken  as  participant  funded 
transmission  upgrades;  or  (5)  show 
positive  benefits  to  the  regioiHising  a 
cost  benefit  analysis  that  compass  the 
cost  to  load  within  the  region  and  the 
benefits  to  load  within  the  region. 

We  wall  permit  regional  flexibility  in 
determining  the  types  of  economic 


enhancements  that  would  be  recovered 
through  the  access  charges. '^  Some  RTO 
or  ISO  regions  may  choose  an  expansive 
definition  of  the  types  of  economic 
enhancements  that  benefit  customers 
within  the  region.  Other  RTO  or  ISO 
regions  may  choose  to  rely  more  on 
participant  funding. 

The  RTO  or  ISO  tariff  would  have  a 
clear  plan  that  states  the  non- 
discriminatory criteria  that  would  be 
used  for  determining  the  reliability  and 
economic  enhancements  that  are  needed 
for  customers  within  the  region.  Each 
regional  state  committee  may  determine 
the  criteria  for  these  economic 
enhancements.  If  the  regional  state 
committee  reaches  a  decision  on  the 
criteria  that  would  be  used,  the  RTO  ox 
ISO  would  file  these  criteria  in  a  filing 
pursuant  to  section  205  of  the  FPA.  If 
the  regional  state  committee  is  unable  to 
reach  a  decision,  the  RTO  or  ISO  would 
file  its  own  proposal  pursuant  to  section 
205  of  the  FPA. 

The  Final  Rule  would  not  require  that 
the  RTO  or  ISO  use  a  Request  for 
Proposal  (RFP)  process  for  transmission 
upgrades. 

8.  Interregional  Coordination 

Order  No.  2000.  The  RTO  must  ensure 
the  integration  of  reliability  practices 
within  an  interconnection  and  market 
interface  practices  among  regions. 

Wholesale  Market  Platform.  RTOs  and 
ISOs  would  perform  this  Function.  In 
addition,  the  Final  Rule  would  require 
that  RTOs  and  ISOs  within  an  electrical 
interconnection  coordinate  to  resolve 
seams  issues.  Additionally,  as  discussed 
above,  RTOs  and  ISOs  should 
coordinate  to  eliminate  export  fees 
where  there  is  no  significant  trade 
imbalance  between  the  regions. 

Transmission  Pricing 

In  addition  to  the  above 
Characteristics  and  Functions  of  an 
RTO,  Order  No.  2000  also  addressed 
transmission  pricing  reforms  by  RTOs. 

Order  No.  2000.  RTOs  may  file  for  a 
variety  of  innovative  rate  reforms, 
including  performance-based,  returns 
on  equity,  non-traditional  methods  of 
determining  depreciation  schedules  for 
new  transmission  investments,  and 
incremental  pricing  for  new 
transmission  investments  (which  has 
since  become  known  as  participant 
funding).  Some  of  these  pricing  reforms 


'^  See  TRANSLink  Transmission  Company,  LLC, 
et  al,  99  FERC  1 61.106  (2002). 


'^  As  discussed  below,  the  choice  made  by  the 
region  will  affect  the  cost  recovery  for  transmission 
upgrades.  If  a  transmission  upgrade  is  determined 
to  be  needed  to  reliably  and  economically  serve 
load  in  the  region,  the  costs  will  be  recovered 
through  the  license  plate  or  postage  stamp  access 
charges  used  by  the  region. 


will  be  available  only  through  January  1, 
2005. 

Wholesale  Market  Platform.  The  Final 
Rule  would'provide  that  both  RTOs  and 
ISOs  would  be  eligible  for  the  rate 
reforms  identified  in  Order  No.  2000. 

The  Final  Rule  would  provide  further 
clarification  on  when  incremental 
pricing  for  new  transmission  facilities 
(participant  funding)  could  be  used.  The 
cost  of  transmission  projects  that  are 
determined  through  the  regional 
plaiming  process  to  be  necessary  to 
reliably  and  economically  serve  load  in 
the  region  will  be  recovered  through  the 
access  charge  that  is  assessed  to  load  in 
the  region.  As  stated  above,  regions 
would  have  flexibility  in  determining 
the  types  of  economic  enhancements 
that  would  be  recovered  through  the 
access  charge.  Some  RTO  or  ISO  regions 
may  choose  an  expansive  definition  of 
the  types  of  economic  enhancements 
that  benefit  customers  within  the  region. 
Other  RTO  or  ISO  regions  may  choose 
to  rely  more  on  participant  funding. 

These  rate  provisions  would  be 
revised  to  permit  an  optional 
transitional  process  that  could  be  used 
for  participant  funding.  For  a 
transitional  period,  not  to  exceed  a  year, 
participant  funding  may  be  used  for 
transmission  upgrades  for  generator 
interconnection  as  soon  as  an 
independent  entity  has  been  approved 
by  the  Commission  and  the  affected 
states.  Using  the  regional  criteria,  the 
independent  entity  would  make 
decisions  on  which  transmission 
upgrades  should  be  participant  funded 
and  which  ones  should  not.  These 
decisions  would  be  made  through  a 
regional  planning  process  conducted  by 
an  independent  entity  in  which  the 
independent  entity  is  also  responsible 
for  conducting  all  necessary  facility 
studies,  i"*  However,  this  transitional 
process  is  explicitly  predicated  on  the 
assumption  that  this  will  be  the  first 
step  towards  the  RTO  or  ISO  satisfying 
the  requirements  of  §  35.34  of  the 
Commission's  regulations. 

Additional  Requirements  of  the 
Wholesale  Market  Platform 

In  addition  to  the  above  changes  to 
the  existing  requirements  for  RTOs,  the 
Wholesale  Market  Platform  would 
require  the  following: 

1.  Role  of  the  States 

Order  No.  2000.  Order  No.  2000 
recognizes  that  states  have  an  important 
role  in  RTO  formation  and  governance, 


'■•E.g.,  if  ESBI  were  selected  by  the  SeTrans 
Sponsors  to  be  their  proposed  ISA  and  it  received 
the  necessary  regulatory  approvals,  ESBI  could 
serve  this  function  for  SeTrans  RTO  on  an  interim 
basis. 
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and  regional  interests  forming  an  RTO 
are  required  to  consult  with  the  states 
about  the  appropriate  role  for  states  and 
about  the  organizational  form  of  the 
RTO.  Although  there  were  calls  for  the 
Commission  to  establish  some  form  of 
regional  regulation  in  Order  No.  200Q, 
the  Commission  decided,  given  the 
diversity  of  regional  state  interests  and 
state  laws,  as  well  as  differences  in  the 
organizational  forms  that  RTOs  may 
adopt,  to  decline  to  reach  generic 
conclusions  about  states'  roles.  The 
Commission  invited  states  to  participate 
collaboratively  with  the  FERC  in 
fostering  RTO  formation. 

Wholesale  Market  Platform.  The  Final 
Rule  would  retain  the  requirement  for 
an  important  role  for  states  in  RTO  or 
ISO  formation.  In  addition,  each  RTO  or 
ISO  would  be  required  to  provide  a 
forum  for  the  participation  of  state 
representatives  in  its  decision  making 
process.  The  structure  and  functions  of 
these  groups  will  be  determined  by  the 
states  within  the  region.  Each  regional 
state  committee  will  also  decide  how  it 
will  reach  decisions,  e.g.,  unanimous 
support  or  simple  majority.  State 
commissions  working  widi  existing 
RTOs  and  ISOs  have  developed 
procedures  that  provide  examples  that 
could  be  used  in  other  regions.  In  the 
Midwest,  state  commissions  have 
proposed  the  establishment  of  a  flexible 
regional  organization,  a  "Midwest 
Multi-State  Committee,"  that  would 
provide  coordinated  action  on  matters 
that  are  subject  to  state  jurisdiction  as 
well  as  issues  that  relate  to  wholesale 
power  markets  and  interstate 
transmission.  In  the  mid-Atlantic 
region,  state  commissions  have  a 
memorandum  of  understanding  with  the 
RTO.  Other  procedures  could  also  be 
used. 

An  RTO  or  ISO  may  propose  to 
recover  as  part  of  its  annual  budget,  the 
cost  of  reimbursing  state  officials' 
reasonable  expenses  incurred  by  serving 
on  the  regional  state  committee. 

Each  regional  state  committee  would 
have  the  primary  responsibility  for 
determining  the  regional  proposals  for 
cost  responsibility  and  the  transition 
process  listed  below.  The  RTO  or  ISO 
will  provide  the  regional  state 
committee  with  technical  assistance.  If 
the  regional  state  committee  reaches  a 
decision  on  the  methodology  that  would 
be  used,  die  RTO  or  ISO  would  file  this 
methodology  pursuant  to  section  205  of 
the  FPA.  If  the  regional  state  committee 
is  unable  to  reach  a  decision,  the  RTO 
or  ISO  would  file  its  own  proposal 
pursuant  to  section  205  of  the  FPA. 

•  Whether,  and  to  what  extent, 
participant  funding  would  be  used 
within  the  region  for  transmission 


enhancements.  This  would  include 
whether  participant  fimding  would  be 
used  on  a  transitional  basis  before  the 
RTO  or  ISO  assumes  operational  control 
of  the  transmission  facilities. 

•  Whether  license  plate  or  postage 
stamp  rates  will  be  used  for  the  access 
charge  paid  by  load  in  the  region. 

•  Where  an  RTO  or  ISO  uses 
locational  pricing,  whether  the  region 
will  allocate  FTRs  direcUy  to  customers 
or  whether  FTRs  will  be  auctioned  and 
the  revenues  from  those  auctions 
(Auction  Revenue  Rights  or  ARRs) 
allocated  direcUy  to  customers. 

•  The  transition  process  that  will  be 
used  in  the  region  to  ensure  that  each 
existing  firm  customer  receives  FTRs  or 
ARRs,  based  on  the  regional  choice, 
equivalent  to  the  customer's  existing 
firm  rights.  This  includes  whether  any 
revenue  shortfalls  would  be  recovered 
through  an  uplift  charge  that  applies  to 
all  customers  in  the  region  or  over  a 
narrower  class  of  customers,  e.g.,. only  to 
customers  in  certain  zones  within  the 
region. 

Each  regional  state  committee  would 
determine  the  extent  to  which  states 
within  the  region  need  to  coordinate  or 
have  a  consistent  approach  for  certain 
planning  issues  that  can  aifect  cost 
responsibility  among  transmission 
owners  and  other  load  serving  entities 
within  the  region.  The  RTO  or  ISO  will 
provide  the  regional  state  committee 
with  technical  assistance.  These 
include: 

•  Whether  transmission  upgrades  for 
remote  resources  will  be  included  in  the 
regional  transmission  plaiming  process. 

•  The  role  of  transmission  owners  in 
proposing  transmission  upgrades. 

•  The  role  of  generation, 
transmission,  energy  efficiency,  and 
demand  response  in  resource  adequacy. 

Each  regional  state  committee  will 
also  be  responsible  for  determining  the 
resource  adequacy  approach  that  will  be 
used  across  the  entire  regiori. 

2.  Resource  Adequacy 

Order  No.  2000.  Order  No.  2000  has 
no  provision  for  generation  or  demand 
response  resource  adequacy. 

Wholesale  Market  Platform.  Having 
sufficient  available  resources 
(generation,  transmission,  energy 
efficiency,  demand  response)  is  central 
to  ensuring  that  wholesale  power  prices 
are  just  and  reasonable  and  that  service 
is  reliable.  The  Final  Rule  will  not 
require  a  uniform  approach  to  resource 
adequacy.  Rather,  each  regional  state 
committee  will  be  asked  to  determine 
the  approach  for  resource  adequacy 
across  the  entire  region.  The  region  may 
choose  to  use  resource  adequacy 
measures  that  are  enforced  by  state 


regidation  of  utilities,  enforced  through 
the  RTO  or  ISO  tariff,  e.g.,  a  capacity 
market,  or  other  measures.  The  Final 
Rule  will  not  set  a  minimum  reserve 
margin. 

The  resource  adequacy  measures 
adopted  by  the  region  must  work 
together  with  the  region's  market  power 
mitigation  measures  to  ensure  that  there 
are  appropriate  incentives  to  invest  in 
sufficient  infrastructure  to  maintain 
reliable  and  reasonably  priced  service  to 
customers  in  the  region. 

3.  Liability 

The  Final  Rule  would  include 
standardized  tariff  provisions  that  limit 
the  liability  of  RTOs  and  ISOs  and 
transmission  owners  that  belong  to 
RTOs  and  ISOs.  The  tariff  would 
provide  that  they  would  not  be  liable  for 
any  damages  arising  out  of  ordinary 
negligence.  In  instances  of  gross 
negligence,  the  RTO  or  ISO  or  the 
transmission  owners  that  belong  to 
RTOs  or  ISOs  would  only  be  liable  for 
direct  damages,  and  not  for 
consequential  or  indirect  damages.  The 
same  protections  would  also  apply  to 
generators  when  they  are  implementing 
the  directives  of  the  RTO  or  ISO.  Courts 
will  determine  whether  an  action  is 
negligent  or  grossly  negligent. 

4.  Cyber  Security 

The  Commission  will  adopt  the  North 
American  Electric  Reliability  Council 
(NERC)  standards  on  cyber  security. 

[FR  Doc.  03-11357  Filed  5-7-03;  8:45  am] 

BOXING  CODE  6717-01-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1310 
(Docket  No.  DEA-176P] 
RIN1117-AA47 

Sale  by  Federal  Departments  or 
Agencies  of  Chemicals  Which  Could 
Be  Used  in  the  Illicit  Manufacture  of 
Controlled  Substances 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  DEA  is  proposing  to  conform 
its  regulations  to  provisions  of  the 
National  Defense  Authorization  Act. 
This  Act  provides  that  a  Federal 
department  or  agency  may  not  sell  from 
its  stocks  any  chemical  which  could  be 
used  in  the  manufacture  of  a  controlled 
substance  unless  the  Administrator  of 
DEA  certifies  in  writing  that  there  is  no 
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reasonable  cause  to  believe  that  such  a 
sale  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
This  rulemaking  codifies  ciurent 
practice  established  pursuant  to 
statutory'  authority  by  which  Federal 
agencies  provide  DEA  with  the 
opportunity  to  ensure  that  the  sale  of 
chemicals  by  them  will  not  result  in  the 
illegal  manufacture  of  controlled 
substances. 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  7,  2003. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone:  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

What  Does  the  National  Defense 
Authorization  Act  Require  Federal 
Agencies  To  Do  Before  They  May  Sell 
Certain  Chemicals? 

Section  520  of  the  National  Defense 
Authorization  Act  (Pub.  L.  104-201) 
amended  the  Controlled  Substances  Act 
(CSA)  to  prohibit  a  Federal  department 
or  agency  from  selling  from  its  stocks 
any  chemical  which,  as  determined  by 
the  Administrator  of  DEA.  could  be 
used  in  the  manufacture  of  a  controlled 
substance.  However,  the  CSA  as 
amended  permits  sales  of  such 
chemicals  if  the  Administrator  of  DEA 
certifies  in  wTiting  to  the  head  of  the 
selling  Federal  department  or  agency 
that  there  is  no  reasonable  cause  to 
believe  that  the  sale  of  the  chemical 
would  result  in  the  illegal  manufacture 
of  a  controlled  substance  (21  U.S.C. 
890). 

Why  Is  DEA  Taking  This  Action? 

Since  enactment  of  the  National 
Defense  Authorization  Act  in  July  1996, 
DEA  has  worked  with  Federal 
departments  and  agencies  to  ensure 
compliance.  Now,  DEA  plans  to  codify 
in  its  regulations  the  current  practice 
that  has  been  established  piusuant  to 
this  statutory  authority  and  the 
experience  that  DEA  has  gained  from 
implementing  these  provisions. 

How  Does  This  Regulation  Impact 
Federal  Departments  or  Agencies? 

This  rule  simply  requires  that  the 
Federal  department  or  agency  notify 
DEA  of  the  names  of  prospective 
bidders  and  end-users  prior  to  the  sale 
of  chemicals  which  could  be  used  in  the 


manufacture  of  controlled  substances. 
This  notification  will  allow  DEA  to 
identify  whether  there  is  reasonable 
cause  to  believe  that  the  sale  of  a 
specific  chemical  to  a  specific  bidder  or 
end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
DEA  will  work  with  Federal 
departments  and  agencies  to  determine 
which  chemicals  could  be  used  in  the 
illicit  manufacture  of  a  controlled 
substance.  To  date,  DEA  has  been 
contacted  by  only  one  Federal 
department  or  agency  conducting  sales 
of  chemicals  falling  under  the 
provisions  of  the  Act,  the  Department  of 
Defense  (DOD).  DEA  has  received  the 
names  of  approximately  fifty  bidders 
emd  end-users  from  DOD  and  found,  in 
every  case,  that  there  was  no  reasonable 
cause  to  believe  that  the  sale  of  the 
specific  chemical  to  the  specific  bidder 
and  end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
Therefore,  DEA  has  certified  each 
bidder  and  end-user  whose  name  has 
been  submitted  by  DOD  to  DEA. 

What  Chemicals  Are  Affected  By  These 
Implementing  Regulations? 

These  implementing  regulations  affect 
any  chemical  which  DEA  determines 
could  be  used  in  the  illicit  manufacture 
of  a  controlled  substance.  Chemicals 
that  can  be  used  in  the  manufacture  of 
a  controlled  substance  include,  but  are 
not  limited  to,  all  List  I  and  List  II 
chemicals  as  provided  in  21  CFR 
1310.02.  Further,  any  chemicals 
mentioned  in  the  DEA  "Special 
Surveillance  List  of  Chemicals, 
Products,  Materials  and  Equipment 
Used  in  the  Clandestine  Production  of 
Controlled  Substances  or  Listed 
Chemicals"  published,  .and  updated 
from  time  to  time,  in  the  Federal 
Register  (64  FR  25910,  May  13,  1999: 
corrected  at  64  FR  50541,  Sept.  17, 
1999)  are  affected  by  these  regulations. 
Finally,  any  chemical  which  is  neither 
a  listed  chemical  nor  is  listed  in  the 
special  si^rveillance  list  but  which  could 
be  used  in  the  illicit  manufacture  of  a 
controlled  substance  is  affected  by  these 
implementing  regulations.  -Such 
chemicals  could  include,  but  are  not 
limited  to,  those  chemicals  used  in  the 
direct  illegal  manufacture  of  a 
controlled  substance,  those  chemicals 
used  as  cutting  agents,  and  those 
chemicals  used  to  process  the  controlled 
substance  into  a  dosage  form.  DEA 
strongly  recommends  that  any  Federal 
department  or  agency  considering  the 
sale  of  any  chemical  from  its  stocks 
contact  DEA  to  determine  whether  such 
chemical  could  be  used  in  the  illicit 
manufacture  of  a  controlled  substance 


as  far  in  advance  of  the  sale  of  such 
chemical  as  possible. 

What  Do  These  Implementing 
Regulations  Require? 

DEA  is  proposing  that  a  Federal 
department  or  agency  notify  the 
Administrator  of  DEA  in  writing  at  least 
15  calendar  days  in  advance  of  a 
proposed  sale  of  chemicals  covered  by 
the  Act.  However,  DEA  strongly 
encourages  Federal  departments  or 
agencies  to  notify  it  further  in  advance 
if  possible. 

By  this  rule,  DEA  is  proposing  that 
the  written  notification  be  submitted  on 
official  agency  letterhead  to  the  Drug 
Enforcement  Administration,  Office  of 
Diversion  Control,  Domestic  Chemical 
Control  Unit  (ODID)  Washington,  DC 
20537  and  include:  (1)  The  name  and 
amount  of  the  chemical  to  be  sold;  (2) 
the  name  and  address  of  the  prospective 
bidder(s);  (3)  the  name  and  address  of 
the  potential  end-user(s),  in  cases  where 
a  sale  is  being  brokered;  (4)  point(s)  of 
contact  for  the  prospective  bidder  and 
end-user:  and  (5)  the  end  use  of  the 
chemical. 

Within  15  calendar  days  from  the  date 
the  written  notification  is  received,  DEA 
will  respond  in  writing  to  the  Federal 
department  or  agency  certifying  that 
there  is,  or  is  not,  reasonable  cause  to 
believe  that  the  sale  of  the  specific 
chemical  to  the  specific  bidder  and  end- 
user  would  result  in  the  illegal 
manufactiue  of  a  controlled  substance. 
The  certification  that  there  is  no 
reasonable  cause  to  believe  that  the  sale 
of  the  specific  chemical  to  the  specific 
bidder  and  end-user  would  result  in  the 
illegal  manufacture  of  a  controlled 
substance  will  apply  to  future  sales  to 
the  same  prospective  bidder  and  end- 
user  for  the  same  chemical  for  one 
calendar  year  unless  DEA  notifies  the 
agency  to  the  contrary  in  writing. 

What  Factors  Will  DEA  Consider  in 
Certifying  a  Bidder  or  End-User? 

In  determining  whether  there  is 
reasonable  cause  to  believe  that  the  sale 
of  a  specific  chemical  to  a  specific 
bidder  or  end-user  would  result  in  the 
illegal  manufacture  of  a  confrolled 
substance,  the  Administrator  will 
consider  the  following  factors:  (1)  The 
prospective  bidder's  and  end-user's  past 
experience  in  the  maintenance  of 
effective  controls  against  diversion  of 
particular  chemicals  into  other  than 
legitimate  medical,  scientific,  and 
industrial  channels;  (2)  the  prospective 
bidder's  and  end-user's  compliance 
with  applicable  state  and  local  law;  (3) 
the  prior  conviction  record  of  the 
prospective  bidder  and  end-user  relating 
to  controlled  substances  or  to  chemicals 
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controlled  under  Federal  or  state  laws; 
and  (4)  such  other  factors  as  may  be 
relevant  to  and  consistent  with  the 
public  health  and  safety. 

What  Recourse  Is  Available  to  a  Bidder 
or  End-user  if  DEA  Refuses  To  Certify 
a  Prospective  Bidder  or  End-User  or 
Withdraws  an  Existing  Certification? 

If  the  Administrator  determines  there 
is  reasonable  cause  to  believe  the  sale  of 
a  specific  chemical  to  a  specific  bidder 
or  end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance 
and  refuses  to  certify  a  prospective 
bidder  or  end-user,  DEA  will  notify  both 
the  Federal  department  or  agency  and 
the  prospective  bidder  and  end-user  in 
writing.  The  written  notice  to  the 
prospective  bidder  and  end-user  will 
contain  a  statement 'of  the  legal  and 
factual  basis  for  certifying  that  there  is 
reasonable  cause  to  believe  the  sale  of 
the  specific  chemical  to  that  specific 
pereon  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
The  prospective  bidder  and  end-user 
may,  within  thirty  calendar  days  of 
notification,  submit  written  comments 
or  objections  to  the  Administrator, 
providing  reasons  and  supporting 
documentation  to  contest  the  decision. 
The  Administrator  will  take  the  written 
comments  or  objections  under 
consideration  and  will  either  (1)  provide 
a  written  statement  that  affirms  the 
original  decision  is  final  and  that 
provides  reasons  why  the  written 
comments  or  objections  are  overruled  or 
are  not  considered;  or  (2)  confirm  the 
written  response  and  certify  the 
transaction,  thereby  reversing  the 
original  decision. 

If  the  Administrator  determines  that 
there  is  reasonable  cause  to  believe  that 
an  existing  certification  must  be 
withdrawn,  DEA  will  notify  both  the 
Federal  department  or  agency  and  the 
specific  bidder  and  end-user  in  writing. 
The  written  notice  to  the  specific  bidder 
and  end-user  will  contain  a  statement  of 
the  legal  and  factual  basis  for  certifying 
that  there  is  reasonable  cause  to  believe 
the  certification  must  be  withdrawn. 
The  bidder  and  end-user  may,  within 
thirty  calendar  days  of  notification, 
submit  written  comments  or  objections 
to  the  Administrator,  providing  reasons 
and  supporting  documentation  to 
contest  the  decision.  The  Administrator 
will  take  the  written  comments  or 
objections  under  consideration  and  will 
either  (1)  provide  a  written  statement 
that  affirms  the  original  decision  is  final 
and  that  provides  reasons  why  the 
written  conunents  or  objections  are 
ovpmiled  or  are  not  considered;  or  (2) 
confirm  the  written  response  and 


reinstate  a  certification,  thereby 
reversing  the  original  decision. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Administrator  hereby  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation,  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  only  affects  Federal 
departments  or  agencies  which  plan  to 
sell  from  thefr  stocks  chemicals  which 
could  be  used  in  the  manufacture  of  a 
controlled  substance.  The  rule  provides 
DEA  with  advance  notice  of  the  sale  and 
the  opportunity  to  prevent  sales  of 
chemicals  which  could  result  in  the 
illicit  manufacture  of  controlled 
substances. 

Executive  Order  12866 

The  Administrator  further  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  principles  in 
Executive  Order  12866,  section  1(b). 
DEA  has  determined  that  this  is  not  a 
significant  rulemaking  action. 
Therefore,  this  action. has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  ownn  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivify,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  21  CFR 
Part  1310  is  proposed  to  be  amended  as 
follows: 

PART  1310— {AMENDED] 

1.  The  authority  citation  for  Part  1310 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  21  U.S.C.  802,  830,  871(b),  890. 

2.  Part  1310  is  proposed  to  be 
amended  by  adding  §1310.21  to  read  as 
follows: 

§  1 31 0.21     Sale  by  Federal  departments  or 
agencies  of  ctiemicals  which  could  t>e  used 
to  manufacture  controlled  substances. 

(a)  A  Federal  department  or  agency 
may  not  sell  from  the  stocks  of  the 
department  or  agency  any  chemical 
which,  as  determined  by  the 
Administrator  of  the  Drug  Enforcement 
Administration,  could  be  used  in  the 
roanufactiue  of  a  controlled  substance, 
unless  the  Administrator  certifies  in 
writing  to  the  head  of  the  department  or 
agency  that  there  is  no  reasonable  cause 
to  believe  that  the  sale  of  the  specific 
chemical  to  a  specific  person  would 
result  in  the  illegal  manufactiire  of  a 
controlled  substance.  For  purposes  of 
this  requirement,  reasonable  cause  to 
believe  means  that  the  Administration 
has  knowledge  of  facts  which  would 
cause  a  reasonable  person  to  reasonably 
conclude  that  a  chemical  would  be  • 
diverted  to  the  illegal  manufacture  of  a 
controlled  substance. 

(b)  A  Federal  department  or  agency 
must  request  certification  by  submitting 
a  written  request  to  the  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Attention: 
Domestic  Chemical  Control  Unit 
(ODID).  A  request  for  certification  may 
be  transmitted  directly  to  the  Drug 
Enforcement  Administration,  Domestic 
Chemical  Control  Unit  through 
electronic  facsimile  media.  A  request  for 
certification  must  be  submitted  no  later 
than  15  calendar  days  before  the 
proposed  sale  is  to  take  place.  In  order 
to  facilitate  the  sale  of  chemicals  from 
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Federal  departments'  or  agencies' 
stocks,  Federal  departments  or  agencies 
may  wish  to  submit  requests  as  far  in 
advance  of  the  15  calendar  days  as 
possible.  The  written  notification  of  the 
proposed  sale  must  include: 

(1)  The  name  and  amount  of  the 
chemical  to  be  sold; 

(2)  The  name  and  address  of  the 
prospective  bidder; 

(3)  The  name  and  address  of  the 
prospective  end-user,  in  cases  where  a 
sale  is  being  brokered: 

(4)  Point(s)  of  contact  for  the 
prospective  bidder  and,  where 
appropriate,  prospective  end-user;  and 

(5)  The  ena  use  of  the  chemical. 

(c)  Within  15  calendar  days  of  receipt 
of  a  request  for  certification,  the 
Administrator  will  certify  in  writing  to 
the  head  of  the  Federal  department  or 
agency  that  there  is,  or  is  not,  reasonable 
cause  to  believe  that  the  sale  of  the 
specific  chemical  to  the  specific  bidder 
and  end-user  would  result  in  the  illegal 
manufacture  of  a  controlled  substance. 
In  making  this  determination,  the 
following  factors  must  be  considered: 

(1)  Past  experience  of  the  prospective 
bidder  or  end-user  in  the  maintenance 
of  effective  controls  against  diversion  of 
listed  chemicals  into  other  than 
legitimate  medical,  scientific,  and 
industrial  channels; 

(2)  Compliance  of  the  prospective 
bidder  or  end-user  with  applicable  state 
and  local  law; 

(3)  Prior  conviction  record  of  the 
prospective  bidder  or  end-user  relating 
to  listed  chemicals  or  controlled 
substances  under  Federal  or  state  laws; 
and 

(4)  Such  other  factors  as  may  be 
relevant  to  and  consistent  with"Hhe 
public  health  and  safety. 

(d)  If  the  Administrator  certifies  to  the 
head  of  a  Federal  department  or  agency 
that  there  is  no  reasonable  cause  to 
believe  that  the  sale  of  a  specific 
chemical  to  a  prospective  bidder  and 
end-user  will  result  in  the  illegal 
manufacture  of  a  controlled  substance, 
that  certification  will  be  effective  for 
one  year  from  the  date  of  issuance  with 
respect  to  further  sales  of  the  same 
chemical  to  the  same  prospective  bidder 
and  end-user,  unless  the  Administrator 
notifies  the  head  of  the  Federal 
department  or  agency  in  writing  that  the 
certification  is  withdrawn.  If  the 
certification  is  withdrawn,  DEA  will 
also  provide  written  notice  to  the  bidder 
and  end-user,  which  will  contain  a 
statement  of  the  legal  and  factual  basis 
for  this  determination. 

(e)  If  the  Administrator  determines 
there  is  teasonable  cause  to  believe  the 
sale  of  the  specific  chemical  to  a 
specific  bidder  and  end-user  would 


result  in  the  illegal  manufacture  of  a 
controlled  substance,  DEA  will  provide 
written  notice  to  the  head  of  a  Federal 
department  or  agency  refusing  to  certify 
the  proposed  sale  under  the  authority  of 
21  U.S.C.  890.  DEA  also  will  provide, 
within  fifteen  calendar  days  of  receiying 
a  request  for  certification  from  a  Federal 
department  or  agency,  the  same  written 
notice  to  the  prospective  bidder  and 
end-user,  and  this  notice  also  will 
contain  a  statement  of  the  legal  and 
factucil  basis  for  the  refusal  of 
certification.  The  prospective  bidder 
and  end-user  may,  within  thirty 
calendar  days  of  receipt  of  notification 
of  the  refusal,  submit  written  comments 
or  written  objections  to  the 
Adpiinistrator's  refusal.  At  the  same 
time,  the  prospective  bidder  and  end- 
user  also  may  provide  supporting 
documentation  to  contest  the 
Administrator's  refusal.  If  such  written 
comments  or  written  objections  raise 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the 
refusal  is  based,  the  Administrator  will 
reconsider  the  refusal  of  the  proposed 
sale  in  light  of  the  written  comments  or 
written  objections  filed.  Thereafter, 
within  a  reasonable  time,  the 
Administrator  will  withdraw  or  affirm 
the  original  refusal  of  certification  as  he 
determines  appropriate.  The 
Administrator  will  provide  written 
reasons  for  any  affirmation  of  the 
original  refusal.  Such  affirmation  of  the 
original  refusal  will  constitute  a  final 
(Jecision  for  purposes  of  judicial  review 
under  21  U.S.C.  877. 

(f)  If  the  Administrator  determines 
there  is  reasonable  cause  to  believe  that 
an  existing  certification  should  be 
withdrawn,  DEA  will  provide  written 
notice  to  the  head  of  a  Federal 
department  or  agency  of  such 
withdrawal  under  the  authority  of  21 
U.S.C.  890.  DEA  also  will  provide, 
within  fifteen  calendar  days  of 
withdrawal  of  an  existing  certification, 
the  same  written  notice  to  the  bidder 
and  end-user,  and  this  notice  also  will 
contain  a  statement  of  the  legal  and 
factual  basis  for  the  withdrawal.  The 
bidder  and  end-user  may,  within  thirty 
calendar  days  of  receipt  of  notification 
of  the  withdrawal  of  the  existing 
certification,  submit  written  comments 
or  written  objections  to  the 
Administrator's  withdrawal.  At  the 
same  time,  the  bidder  and  end-user  also 
may  provide  supporting  documentation 
to  contest  the  Administrator's 
withdrawal.  If  such  written  comments 
or  written  objections  raise  issues 
regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the 
withdrawal  of  the  existing  certification 


is  based,  the  Administrator  will 
reconsider  the  withdrawal  of  the 
existing  certification  in  light  of  the 
written  comments  or  written  objections 
filed.  Thereafter,  within  a  reasonable 
time,  the  Administrator  will  withdraw 
or  affirm  the  original  withdrawal  of  the 
existing  certification  as  he  determines 
appropriate.  The  Administrator  will 
provide  written  reasons  for  any 
affirmation  of  the  original  withdrawal  of 
the  existing  certification.  Such 
affirmation  of  the  original  withdrawal  of 
the  existing  certification  will  constitute 
a  final  decision  for  purposes  of  judicial 
review  under  21  U.S.C.  877. 

Dated:  April  25,  2003. 
lohn  B.  Brown  HI, 

Acting  Administrator. 

[PR  Doc.  03-11393  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4410-0»-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-FRL-7496-1] 
RIN  2060-AH23        n 

Amendments  to  Standards  of 
Performance  for  New  Stationary 
Sources;  Monitoring  Requirements 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
public  comments. 

SUMMARY:  In  this  proposal  we,  the 
Environmental  Protection  Agency 
(EPA),  propose  to  add  Procedure  3, 
Quality  Assurance  Requirements  for  • 
Continuous  Opacity  Monitoring 
Systems  at  Stationary  Sources,  to  the 
regulations.  This  action  provides  quality 
assurance/quality  control  procedures  for 
a  continuous  opacity  monitoring  system 
(COMS)  used  for  compliance  purposes. 
We  are  seeking  public  comments  on  this 
proposal. 

DATES:  Comments.  You  must  submit 
comments  so  that  they  are  received  on 
or  before  July  7,  2003. 

Public  Hearing.  If  a  public  hearing  has 
been  requested,  and  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  May  22,  2003,  a  public  hearing  will 
be  held  on  August  6,  2003  beginning  at 
9  a.m.  EST.  If  you  are  interested  in 
attending  the  hearing,  you  must  call  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT).  If  a 
hearing  is  held,  rebuttal  and 
supplementary  information  may  be 
submitted  to  the  docket  for  30  days 
following  the  bearing. 
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Request  to  Speak  at  Hearing.  If  you 
wish  to  present  oral  testimony  at  the 
public  hearing,  you  must  call  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT)  by  July 
7. 1003. 

ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  deUvery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  Section  I  of  the 
SUPPLEMENTARY  INFORMATION  section. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed  in 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA  campus 
in  Research  Triangle. Park,  North 
Carolina.  You  should  contact  Mr. 
Solomon  Ricks,  Source  Measurement 
Analysis  Group,  Emissions,  Monitoring, 
and  Analysis  Division  (D243-02),  U.  S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5242,  to  request  to  speak  at  a  public 
hearing  or  to  find  out  if  a  hearing  will 
be  held. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Solomon  Ricks,  Source  Measurement 
Analysis  Group,  Emissions,  Monitoring, 
and  Analysis  Division  (D243-02),  U.  S. 
EPA,  Research  Triangle  Park,  North 
Carolina  27711;  telephone  niunber  (919) 
541-5242;  facsimile  number  (919)  541- 
1039;  electronic  mail  (e-mail)  address: 
ricks.solomon@epa.gov. 

SUPPLEMENTARY  INFORMA'HON: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  Related 
Information? 

i.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  A-91-08.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  aiKi  Radiation  Docket  is  (202) 
566-1742. 

2.  Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www'.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 


dociunents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  ("CBI")  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Section  LB. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  bv  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,2002. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensiu«  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 


page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
H'A  is  not  required  to  consider  these 
late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  odier  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  coirunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu-  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiu-  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
commenF. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  A-91-08.  The  system  is 
an  "anonymous  access"  system,  which 
means  EPA  will  not  know  yoiu  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu'  comment. 

ii.  E-mail.  Conaments  may  be  sent  by 
electronic  mail  (e-mail)  to  A-and-R- 
Docket@epa.gdv,  Attention  Docket  ID 
No.  A-91-08.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
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you  mail  to  the  mailing  address 
identified  in  Section  I.B.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCn  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Air  and  Radiation  Docket,  U.S. 
Environmental  Protection  Agency, 
Mailcode:  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460. 
Attention  Docket  ID  No.  A-91-08. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Air  and 
Radiation  Docket,  U.S.  Environmental 
Protection  Agency  (West).  1301 
Constitution  Ave.,  NW.,  Room  B-102, 
Washington,  DC,  20004,  Attention 
Docket  ID  No.  A-91-08.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Section  I.A.I. 

n.  Outline 

We  provided  the  following  outline  to 
aid  in  reading  the  preamble  to  this 
proposal. 

I.  Introduction 

A.  Regulatory  History  of  the  Proposed  Rule 

II.  Differences  between  Proposed  Method  203 

and  the  Proposed  Rule  (Procedure  3) 

A.  Quarterly  Performance  Audit 

B.  Corrective  Action  Section 

C.  Replacement  Opacity  Monitors 
m.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Paper  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132,  Federalism 

F.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211,  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

I.  Introduction 

A.  Regulatory  History  of  the  Proposed 
Rule 

Procedure  3,  Quality  Assurance  (QA) 
Requirements  for  Continuous  Opacity 
Monitoring  Systems  at  Stationary 
Sources,  was  originally  published  in  the 
Federal  Register  on  October  7.  1992  (57 
FR  46114)  as  Method  203.  At  that  time, 
it  was  proposed  as  an  addition  to 
appendix  M,  Example  Test  Methods  for 
State  implementation  plans  (SIP's),  in 
40  CFR  part  51.  Concurrently,  work  was 
imderway  to  update  and  revise 
Performance  Specification  1  (PS-l). 
Performance  Specifications  for  a 
Continuous  Opacity  Monitoring  System 


(COMS).  It  was  decided  to  postpone 
further  work  on  Method  203  until  the 
revisions  to  PS-l  were  promulgated. 
Revisions  to  PS-l  were  published  in  the 
Federal  Register  on  November  25,  1994 
(59  FR  60585).  Comments  on  the 
November  1994  proposal  revealed  some 
concern  and  confusion  with  the  design 
specifications  and  with  the  test 
procedures  to  verify  compliance  with 
the  design  specifications.  To  ensure 
adequate  understanding  of  the  technical 
issues  uncovered  in  the  comments,  a 
public  stakeholders'  meeting  was  held 
on  June  12.  1996.  As  a  resuU  of  that 
meeting,  representatives  from  the 
American  Society  for  Testing  and 
Materials  (ASTM)  D22.03,  a 
Subcommittee  on  Ambient  Atmospheres 
and  Source  Emissions,  volunteered  to 
undertake  development  of  a  standard 
practice  for  opacity  monitor 
manufacturers. 

On  September  23,  1998,  we  published 
a  supplemental  proposal  in  the  Federal 
Register  (63  FR  50824)  to  incorporate 
ASTM  D  6216-98  by  reference  into  the 
proposed  revisions  to  PS-l.  After 
addressing  the  comments  from  the 
supplemental  proposal,  we  published 
PS-l  as  a  final  rule  in  the  Federal 
Register  on  August  10,  2000  (65  FR 
48914). 

Following  the  promulgation  of  PS-l, 
we  formed  a  stakeholders'  group  to 
address  technical  concerns,  similar  to 
the  concerns  revealed  in  PS-l ,  with 
Method  203  as  it  was  originally 
proposed.  The  stakeholders'  group  was 
open  to  the  public  and  consisted  of 
opacity  monitor  manufacturers, 
representatives  from  the  ASTM  D22.03 
subcommittee.  State/local,  and  regional 
office  personnel.  After  holding  a  series 
of  phone  conferences,  we  decided  to  re- 
write and  re-propose  Method  203.  The 
re-write  takes  into  account  technological 
advances  in  the  design  and  manufacture 
of  opacity  monitors,  as  well  as  the 
revisions  to  PS-l.  We  decided  to  re- 
propose  the  method  as  an  additional 
procedure,  Procedure  3,  to  be  added  to 
40  CFR  part  60,  appendix  F,  Quality 
Assurance  Procediu-es  for  Continuous 
Emission  Monitoring  Systems.  Today's 
proposal  provides  you  the  opportunity 
to  comment  on  the  changes  made  to 
Method  203  (Procedure  3)  since  its 
original  proposal  in  October  1992, 
including  the  codification  of  Procedure 
3  in  the  aforementioned  appendix. 
Comments  are  not  limited  to  the 
changes  contained  in  this  proposal;  you 
may  comment  on  Procedure  3  in  its 
entirety.  It  is  for  this  reason  we  are 
allowing  a  60-day  comment  period. 


n.  DiflTerences  Between  Proposed 
Method  203  and  the  Proposed  Rule 
(Procedure  3) 

A.  Quarterly  Performance  Audit 

In  re-writing  Method  203  we 
determined  that,  because  of 
technological  advancements  in  opacity 
monitors,  requirements  proposed  in 
October  1992  were  no  longer  necessary. 
Specifically,  regarding  the  quarterly 
performance  audits,  we  decided  to 
delete  the  optical  surface  dust 
accumulation  check,  the  stack  exit 
correlation  error  (pathlength  correction 
factor)  check,  as  well  as  the  zero  and 
upscale  response  checks. 

The  design  specifications,  outlined  in 
ASTM  D  6216-98,  incorporated  by 
reference  into  PS-l ,  requires 
manufacturers  to  build  opacity  monitors 
capable  of  adjusting  the  reading  due  to 
the  accumulation  of  dust  on  exposed 
optical  surfaces.  Opacity  monitors  are 
also  required  to  display  the  level  of  dust 
accumulation.  We  also  determined  it  to 
be  in  the  source's  best  interest  to  be 
aware  of  dust  accumulation  on  a  regular 
basis,  since  the  result  of  dust 
accumulation  would  lead  to  higher 
opacity  readings. 

The  stack  exit  correlation  error 
(pathlength -correction  factor  [PLCF]) 
was  deleted  because  opacity  monitor 
manufactiu-ers  are  required  to  certify  the 
system  has  been  built  so  that  the  PLCF 
either  cannot  be  changed,  is  recorded 
during  each  calibration  cycle,  or  an 
alarm  sounds  when  the  value  is  changed 
from  the  certified  value. 

The  quarterly  zero  and  upscale 
response  checks  were  deleted  because 
the  calibration  drift  checks  (zero  and 
upscale)  are  required  on  a  daily  basis. 
We  determined  that  requiring  zero  and 
upscale  response  checks  in  addition  to 
the  calibration  drift  checks  offered  no 
additional  benefits  in  verifying  the 
performance  of  the  COMS. 

B.  Corrective  Action  Section 

Procedure  3  includes  a  new  section 
describing  the  corrective  action  required 
to  retiu-n  an  opacity  monitor  to  normal 
operation  after  a  specified  maintenance 
or  repair  procedure  has  been  executed 
in  response  to  a  monitor  failure  or 
pending  failure.  After  successful 
completion  of  the  applicable  corrective 
action,  the  monitor  can  be  returned  to 
an  on-line  status  which  provides  valid 
emission  monitoring  data  as  long  as  the 
on-going  QA  requirements  are  met. 

The  corrective  action  section 
establishes  four  classes  of  maintenance 
and  repair  procedures:  (1)  Routine/ 
preventative  maintenance,  (2) 
Measurement  non-critical  repairs,  (3) 
Measurement  critical  repairs,  and  (4) 


Rebuilt  or  refurbished  analyzers.  A  table 
is  included  detailing  the  diagnostic  tests 
required  to  maintain  PS-l  certification 
following  the  appropriate  corrective 
action. 

C.  Replacement  Opacity  Monitors 

Procedure  3  also  allows  the  use  of  a 
temporary  replacement  monitor  in  the 
event  a  certified  opacity  monitor  is 
removed  for  extended  service  and  the 
repair  of  the  monitor  requires  more 
downtime  than  the  user  wishes  to  inciu. 
The  use  of  a  replacement  monitor  will 
be  allowed  provided  the  monitor  meets 
requirements  specified  in  Procedure  3. 

III.  Statutory  and  Executive  Order 
Reviews 

A,  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  are  required 
to  judge  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
this  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
pfoductivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  rule  is  not  "significant"  because 
none  of  the  listed  criteria  apply  to  this 
^  action.  That  is,  this  proposed  rule,  if 
promulgated,  would  not  establish 
independent  requirements  for  regulated 
entities.  It  would  only  apply  where  PS- 
1  is  specified  as  the  applicable  method 
to  demonstrate  compliance  with 
national  emission  standards  or  other 
control  requirements.  Consequently, 
this  action  was  not  submitted  to  OMB 
far  review  under  Executive  Order 
12866. 

B.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 


subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
et  seq. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
emalysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
(APA)  or  any  other  statute  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
whose  parent  company  has  fewer  than 
750  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  no  significant 
additional  cost  will  be  incurred  by  such 
entities  because  of  the  proposed  rule. 
The  requirements  of  the  proposal  details 
quality  assurance  (QA)/quality  control 
(QC)  procedures  for  COMS  to 
demonstrate  continued  conformance 
with  PS-l.  Facilities  required  by  other 
rules  to  use  COMS  for  compliance 
purposes  have  some  form  of  QA/QC  in 
place  already;  this  proposal  adds  only 
minor  additional  requirements. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  We 
formed  a  stakeholders'  group  to  address 
technical  concerns,  similar  to  the 
concerns  revealed  in  PS-l,  with  the 
proposed  rule.  The  stakeholders'  group 
was  open  to  the  public  and  consisted  of 
opacity  monitor  manufacturers, 
representatives  from  the  ASTM  D22.03 
subcommittee,  representatives  from 
electric  utilities,  State/local,  and 
regional  office  personnel.  We  continue 
to  be  interested  in  the  potential  impacts 
of  the  proposed  rule  on  small  entities 
and  welcome  comments  on  issues 
related  to  such  impacts. 


D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  asSess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
we  must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
rule,  or  any  final  rule  for  which  a  notice 
of  proposed  rulemaking  was  published, 
that  includes  a  Federal  mandate  that 
may>result  in  estimated  costs  to  State, 
local,  or  tribal  goverrmients  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  Section  205,  if  a  budgetary' 
impact  statement  is  required  under 
Section  202,  we  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule,  unless  we 
explain  why  this  alternative  is  not 
selected  or  the  selection  of  this 
alternative  is  inconsistent  with  law. 
Section  203  requires  us  to  establish  a  . 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  Section  204  requires  us  to 
develop  a  process  to  allow  elected  State, 
local,  and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  int^govemmental  mandate. 

W6  have  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  Rules 
establishing  test  methods  and/or  quality 
assurance  requirements  impose  no  costs 
independent  from  national  emission 
standards  which  require  their  use,  and 
such  costs  are  fully  reflected  in  the 
regulator)'  impact  assessment  for  those 
emission  standards.  We  have  also 
determined  that  this'  proposed  nUe  does 
not  significantly  or  uniquely  impact 
small  governments.  Therefore,  today's 
rule  is  not  subject  to  the  requirements 
of  Section  203  of  the  UMRA. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federahsm"  (64  FR  43255,  August  10. 
1999),  requires  that  we  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications." 

"Policies  that  have  federalism 
implicadons"  is  defined  in  the 
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Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  goverrunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Section  6 
of  Executive  Order  13132,  we  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  the  State  and  local 
govermnents.  or  we  consult  with  State 
and  local  ofhcials  early  in  the  process 
of  developing  the  proposed  regulation. 
We  also  may  not  issue  a  regulation  that , 
has  federalism  implications  and  that 
preempts  State  law  unless  we  consult 
with  State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tjibes,  on  the 
relationshijp  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications,  as  specifled  in 
Executive  Order  13175.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  apphes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 


Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  bas  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant  under  Executive  Order  12866 
and  because  it  does  not  concern 
environmental  health  and  safety  risks. 

H.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  expected  to  have  a  significant 
adverse  affect  on  the  supply, 
distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  Section  12(d),  Public  Law 
104—113,  requires  Federal  agencies  and 
departments  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
material  specifications,  test  method, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  federal  agencies  like  us 
to  provide  Congress,  through  OMB,  with 
explanations  when  an  agency  decides     " 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

During  this  rulemaking,  we  identified 
no  volimtary  consensus  standards  that 
might  be  applicable.  Specifically,  there 
were  none  which  specified  quality 
assurance/quality  control  procedures  for 
continuous  opacity  monitoring  systems. 


List  of  Subiects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Continuous  opacity 
monitoring. 

Dated:  May  2.  2003. 
Christine  Todd  Whitman, 
Administrator. 

We  propose  that  40  CFR  part  60  be 
amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  F  of  part  60  is  amended 
by  adding  Procedure  3  to  read  as 
follows: 

Appendix  F  to  Part  60 — Quality 
Assurance  Procedures 


Procedure  3 — Quality  Assurance 
Requirements  for  Continuous  Opacity 
Monitoring  Systems  at  Stationary  Sources 

1.  Wiiat  Are  the  Purpose  and  Applicability 
of  Procedure  3?  The  purpose  of  Procedure  3 
is  to  help  implement  procedures  established 
by  Performance  Specification  1  (PS-1)  for 
testing  and  verification  of  continuous  opacity 
monitoring  systems  (COMS)  applicable  to 
new  stationary  sources  by  establishing  the 
minimum  quality  control  (QC)  and  quality 
assurance  (QA)  requirements  to  assess  and 
assure  the  quality  of  a  continuous  opacity 
monitoring  system  (COMS).  Procedure  3 
applies  to  a  COMS  used  for  continuously 
determining  compliance  with  emission 
standcirds  as  specified  in  an  applicable 
federally  enforceable  regulation. 

1.1  Who  must  comply  with  Procedure  3? 
You  must  comply  with  Procedure  3  if  you  are 
required  by  a  federally  enforceable  regulation 
to  install  and  operate  a  COMS  on  a 
continuous  basis. 

1.2  What  are  the  data  quality  objectives  of 
Procedure  3?  The  overall  data  quality 
objective  (DQO)  of  Procedure  3  is  the 
generation  of  valid,  representative  opacity 
data.  Procedure  3  specifies  the  minimum 
requirements  for  controlling  and  assessing 
the  quality  of  COMS  data  submitted  to  us  or 
the  delegated  regulatory  agency.  Procedure  3 
requires  you  to  perform  periodic  evaluations 
of  a  COMS  performance  and  to  develop  and 
implement  QA/QC  programs  to  ensure  that  a 
COMS  data  quality  is  maintained.  You  must 
meet  these  minimum  requirements  if  you  are 
responsible  for  one  or  more  COMS  used  for 
compliance  monitoring. 

1 .3  What  is  the  intent  of  the  QA/QC 
procedures  found  in  Procedure  3?  Procedure 
3  is  intended  to  establish  the  minimum 
requirements  to  verify  and  maintain  an 
acceptable  level  of  quality  of  the  data 
produced  by  COMS.  Its  general  terms  are 
intended  to  allow  you  to  develop  a  program 
that  is  most  effective  for  your  circumstances. 
You  may  adopt  QA/QC  procedures  which  go 
beyond  these  minimum  requirements  to 
ensure  compliance  with  applicable 
regulations. 

1.4  When  must  I  comply  with  Procedure 
3?  You  must  comply  with  Procedure  3 
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following  successful  completion  of  the  field 
audit  performance  tests  outlined  in  PS-1. 

2.  What  are  the  basic  functions  of 
Procedure  3?  The  basic  functions  of 
Procedure  3  are  assessment  of  the  quality  of 
your  COMS  data,  and  control  and 
improvement  of  the  quality  of  the  data  by 
implementing  QC  requirements  and 
corrective  actions.  Procedure  3  provides 
requirements  for: 

(1)  Daily  instrument  zero  and  upscale  drift 
checks,  as  well  as  daily  status  indicators 
ch0ck, 

(2)  Quarterly  performance  audits,  which 
inr^ludes  the  following  assessments: 

(i)  Optical  alignment, 
(ii)  Calibration  error, 


iiii)  Zero  compensation,  and 
3); 


Zero  alignment. 

$.  What  Special  Definitions  Apply  to 
Procedure  3?  The  definitions  of  Procedure  3 
include  those  provided  in  PS-1  and  ASTM 
D  621&-98  (incorporated  by  reference  into 
PS^l).  with  the  following  additions: 

3.1  Out-of-Control  Periods.  "Out  of 
cohlrol"  means  that  one  or  more  COMS 
parameters  falls  outside  of  the  acceptable 
linjits  established  by  this  rule. 

(1)  Daily  Assessments.  Whenever  the 
calibration  drift  (CD)  exceeds  twice  the 
specification  of  PS-1,  the  COMS  is  out-of- 
control.  The  beginning  of  the  out-of-control 
period  is  the  time  corresponding  to  the 
completion  of  the  daily  calibration  drift 
chpck.  The  end  of  the  out-of-control  period 
is  the  time  corresponding  to  the  completion 
of  appropriate  adjustment  and  subsequent 
successful  CD  assessment. 

(2)  Quarterly  and  Annual  Assessment. 
Whenever  a  quarterly  performance  audit  or 
anriual  zero  alignment  indicates 
unacceptable  results,  the  COMS  is  out-of- 
control.  The  beginning  of  the  out-of-control 
period  is  the  time  corresponding  to  the 

co:  rtpletion  of  the  performance  audit 
indicating  an  unacceptable  performance.  The 
end  of  the  out-of-control  is  the  time 
corresponding  to  the  completion  of 
appropriate  corrective  actions  and 
subsequent  successful  audit  (or,  if  applicable, 
partial  audit). 

4.  What  interferences  must  I  avoid? 
Oriacity  cannot  be  measured  accurately  in  the 
prMence  of  water  droplets.  Thus,  COMS 
opacity  compliance  determinations  cannot  be 
m^de  when  water  droplets  are  present  such 
as  pownstream  of  a  wet  scrubber  without 
reheat  or  other  saturated  flue  gas  locations. 
Thjarefore,  COMS  must  be  located  to  avoid 
intBrferences  with  moisture  or  water 
droplets. 

$.  What  Do  1  Need  to  Know  to  Ensure  the 
Safety  of  Persons  Using  Procedure  3?  People 
using  Procedure  3  may  be  exposed  to 
hazardous  materials,  operations,  and 
equipment.  Procedure  3  does  not  purport  to 
address  all  of  the  safety  issues  associated 
with  its  use.  It  is  your  responsibility  to 
establish  appropriate  safety  and  health 
practices,  and  determine  the  applicable 
regulatory  limitations  before  performing  this 
procedure.  You  should  consult  the  COMS 
user's  manual  for  specific  precautions  to 
take. 

6.  What  Equipment  and  Supplies  Do  I 
Nelad?  The  equipment  and  supplies  you  need 
are  those  specified  in  PS— 1. 


7.  What  Reagents  and  Standards  Do  I 
Need?  The  reagents  and  stemdards  you  need 
are  those  specified  in  PS-1. 

8.  What  Sample  Collection,  Preservation, 
Storage,  and  Transport  Are  Relevant  to  This 
Procedure?  [Reserved] 

9.  What  Quality  Control  Measures  Are 
Required  by  This  Procedure  for  My  COMS? 
You  must  develop  and  implement  a  QC 
program  for  your  COMS.  Your  QC  program 
must,  at  a  minimum,  include  written 
procedures  which  describe  in  detail  complete 
step-by-step  procedures  and  operations  for 
the  activities  in  paragraphs  (1)  through  (4): 

(1)  Procedures  for  performing  drift  checks, 
including  both  zero  and  upscale  drift,  and 
the  status  indicators  check, 

(2)  Procedures  for  performing  the  quarterly 
performance  audits, 

(3)  A  means  of  checking  the  zero  alignment 
of  the  COMS,  and 

(4)  A  program  of  corrective  action  for  a 
malfunctioning  COMS.  The  corrective  action 
must  include,  at  a  minimum,  the 
requirements  specified  in  Section  10.5. 

9.1  What  QA/QC  documentation  must  I 
have?  You  are  required  to  keep  the  QA/QC 
written  procedures  on  record  and  available 
for  inspection  by  us,  the  State  and/or  local 
enforcement  agency  for  the  life  of  your 
COMS  or  until  you  are  no  longer  subject  to 
the  requirements  of  this  procedure. 

9.2  What  are  the  consequences  of  failing 
QC  audits?  Your  QC  procedures  are  deemed 
to  be  inadequate  or  your  COMS  incapable  of 
providing  quality  data  if  you  fail  two 
consecutive  QC  audits  {i.e..  out-of-control 
conditions  revealed  by  the  annual  audits  or 
quarterly  audits).  Therefore,  if  you  fail  the 
same  two  consecutive  quarterly  audits  or  five 
consecutive  daily  checks,  you  must  either 
revise  your  QC  procedures  or  repair  (or 
replace)  your  COMS  to  correct  the 
deficiencies  causing  the  excessive 
inaccuracies.  If  you  determine  your  COMS 
requires  extensive  repair,  you  may  use  a 
substitute  COMS  provided  the  substitute 
meets  the  requirements  specified  in  Section 
10.6. 

10.  What  Calibration  and  Standardization 
Procedures  Must  I  Perform  for  My  COMS? 
You  must  perform  routine  system  checks  to 
assure  proper  operation  of  system  electronics 
and  optics,  light  and  radiation  sources  and 
detectors,  electric  or  electro-mechanical 
systems,  and  general  stability  of  the  system 
calibration.  You  must  subject  your  COMS  to 
a  performance  audit,  to  include  checks  of  the 
individual  COMS  components  and  factor 
affecting  the  accuracy  of  the  monitoring  data, 
at  least  once  per  calendar  quarter.  At  least 
annually,  you  must  compare  the  COMS 
simulated  zero  to  the  actual  clear  path  zero. 

10.1  What  routine  system  checks  must  I 
perform  on  my  COMS?  Necessary 
components  of  the  routine  system  checks 
will  depend  upon  design  details  of  your 
COMS.  At  a  minimum,  you  must  verify  the 
system  operating  parameters  listed  in 
paragraphs  (1)  through  (3)  on  a  daily  basis. 
Some  COMSs  may  perform  one  or  more  of 
these  functions  automatically,  or  as  an 
integral  portion  of  unit  operations:  other 
COMS  may  perform  one  or  more  of  these 
functions  manually. 

(1)  You  must  check  the  zero  drift  to  assure 
stability  of  your  COMS  response  to  the  zero 


check  value.  The  simulated  zero  device,  an 
automated  mechanism  within  the 
transmissojneter  that  produces  a  simulated 
clear  path  condition  or  low-level  opacity 
condition,  is  used  to  check  zero  drift.  You 
must,  at  a  minimum,  take  corrective  action 
on  your  COMS  whenever  the  daily  zero  drift 
exceeds  twice  the  applicable  drift 
specification  given  in  appendix  B. 

(2)  You  must  check  the  upscale  drift  to- 
assure  stability  of  your  COMS  response  to  the 
upscale  drift  value.  The  upscale  calibration 
device,  an  automated  mechanism  (employing 
a  filter  or  reduced  reflectance  device)  within 
the  transmissometer  that  produces  an  upscale 
opacity  value,  is  used  to  check  the  upscale 
drift.  You  must,  at  a  minimum,  take 
corrective  action  on  your  COMS  whenever 
the  daily  upscale  drift  check  exceeds  twice 
the  applicable  drift  specification  given  in 
appendix  B. 

(3)  You  must,  at  a  minimum,  check  the 
status  indicators,  data  acquisition  system 
error  messages,  and  other  system  self- 
diagnostic  indicators.  You  must  take 
appropriate  corrective  actions  based  on 
manufacturer's  recommendations  when  the 
COMS  is  operating  outside  preset  limits.  All 
COMS  data  recorded  during  periods  in  which 
the  fault  status  indicators  are  illuminated  are 
to  be  considered  invalid. 

10.2  What  are  quarterly  auditing 
requirements  for  my  COMS?  At  a. minimum, 
the  parameters  listed  in  paragraphs  (1) 
through  (3)  are  to  be  included  in  the 
quarterly  performance  audit. 

(1)  For  units  with  automatic  zero 
compensation,  you  must  determine  the  zero 
compensation  for  the  COMS.  The  value  of  the 
zero  compensation  applied  at  the  time  of  the 
audit  must  be  calculated  as  equivalent 
opacity,  corrected  to  stack  exit  conditions, 
according  to  the  procedures  specified  by  the 
manufacturer.  The  compensation  applied  to 
the  effluent  recorded  by  the  monitor  system 
must  be  recorded. 

(2)  You  must  conduct  a  three-point 
calibration  error  test  of  the  COMS.  For  either 
calibration  error  test  methods  identified 
below,  three  neutral  density  filters,  meeting 
the  requirements  of  PS-1.  must  be  placed  in 
the  COMS  light  beam  path  for  three 
nonconsecutive  readings.  The  monitor 
responses  must  then  be  independently 
recorded  from  the  COMS  permanent  data 
recorder.  Additional  guidance  for  conducting 
this  test  is  included  in  section  8.1(3)(ii)  of 
PS-1.  The  low-,  mid-,  and  high-range 
calibration  error  results  must  be  computed  as 
the  mean  difference  and  95  percent 
confidence  interval  for  the  difference 
between  the  expected  and  actual  responses  of 
the  monitor  as  corrected  to  stack  exit 
conditions.  The  equations  necessary  to 
perform  the  calculations  are  found  in  section 
12.0  of  PS-1.  For  the  calibration  error 
method,  you  must  use  the  external  audit 
device.  You  must  confirm  that  the  external 
audit  device  produces  the  proper  zero  value 
on  the  COMS  data  recorder. 

(3)  You  must  check  the  optical  alignment 
of  the  COMS.  The  optical  alignment  must  be 
checked  when  the  stack  temperature  is  ±  20 
percent  of  the  typical  operating  temperature 
as  measured  in  degrees  Farenheit. 

10.3  What  are  the  annual  auditing 
requirements  for  my  COMS? 


24698 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003  /  Proposed  Rules 


(1)  You  must  perform  the  primary  zero 
alignment  method  under  clear  path 
conditions.  The  COMS  may  be  renjoved  from 
its  installation  and' setup  under  clear  path 
conditions  or,  if  the  process  is  not  operating 
emd  the  monitor  path  is  free  of  particulate 
matter,  the  zero  alignment  may  be  conducted 
at  the  installed  site.  Determining  if  the 
monitor  path  is  free  of  particulate  matter  can 
be  accomplished  by,  but  is  not  limited  to,  the 
following  procedure:  (1)  Observe  the 
instantaneous  or  one  minute  average  opacity 
for  at  least  two  hours  prior  to  the  clear  path 
adjustment;  (2)  open  the  reflector  or  detector 
housing  and  observe  the  projected  light  beam 
and  look  for  the  presence  of  forward 
spattered  light  (halo-effect);  (3)  if  the  beam 
observation  reveals  no  perceptible  particulate 
and  the  2-hour  readings  do  not  vary  more 
than  ±  3  percent  opacity,  adjust  the  clear  path 
zero  based  on  the  lowest  opacity  reading 
recorded  during  the  2-hour  period.  There 
must  be  no  adjustments  to  the  monitor  other 
than  the  establishment  of  the  proper  monitor 
path  length  and  correct  optical  alignment  of 
the  COMS  components.  You  must  record  the 
COMS  response  to  a  clear  condition  and  to 
the  COMS's  simulated  zero  condition  as 
percent  opacity  corrected  to  stack  exit 
conditions.  For  a  COMS  with  automatic  zero 
compensation,  you  must  disconnect  or 
disable  the  zero  compensation  mechanism  or 
record  the  amount  of  correction  applied  to 
the  COMS's  simulated  zero  condition.  The 
response  difference  in  percent  opacity  to  the 
clear  path  and  simulated  zero  conditions 
must  be  recorded  as  the  zero  alignment  error. 
You  must  adjust  the  COMS's  simulated  zero 
device  to  provide  the  same  response  as  the 
clear  path  condition.  You  must  perform  the 
zero  alignment  audits  with  the  COMS  off  the 
stack  at  least  every  three  (3)  years. 

(2)  As  an  alternative,  monitors  capable  of 
allowing  the  installation  of  an  external  zero 
device  (commonly  referred  to  as  a  zero- jig) 
may  use  the  device  for  the  zero  alignment, 
provided:  (1)  the  zero-jig  setting  has  been 
established  for  the  monitor  path  length  and 
recorded  for  the  specific  COMS  by 
comparison  of  the  COMS  responses  to  the 
installed  zero-jig  and  to  the  clear  path 
condition;  and  (2)  the  zero-jig  is 
demonstrated  to  be  capable  of  producing  a 
consistent  zero  response  when  it  is 
repeatedly  (i.e.,  three  consecutive 
installations  and  removals  prior  to 
conducting  the  final  zero  alignment  check) 
installed  on  the  COMS.  The  zero-jig  setting 
must  be  permanently  set  at  the  time  of  initial 
zeroing  to  the  clear  path  zero  value  and 
protected  when  not  in  use  to  ensure  that  the 
setting  equivalent  to  zero  opacity  does  not 
change.  The  zero-jig  setting  must  be  checked 
and  recorded  prior  to  initiating  the  zero 
alignment.  If  the  zero-jig  setting  has  changed, 
you  must  remove  the  COMS  from  the  stack 
in  order  to  reset  the  zero-jig.  If  you  employ 

a  zero-jig,  you  must  perform  the  zero 
alignment  audits  with  the  COMS  off  the  stack 
every  three  (3)  years.  If  the  zero-jig  is 
adjusted  within  the  three-year  period,  you 
must  perform  the  zero  alignment  with  the 
COMS  off  the  stack  three  years  from  the  date 
of  adjustment. 

10.4    What  are  my  limits  for  excessive 
audit  inaccuracy?  Unless  specified  otherwise 


in  the  applicable  subpart,  the  criteria  for 
excessive  inaccuracy  are  listed  in  paragraphs 
(1)  through  (4). 

(1)  What  is  the  criterion  for  excessive  zero 
or  upscale  drift?  Your  COMS  is  out-of-control 
if  either  the  zero  drift  check  or  upscale  drift 
check  exceeds  twice  the  applicable  drift 
specification  in  appendix  B  for  any  one  day. 

(2)  What  is  the  criterion  for  excessive  zero 
alignment?  Your  COMS  is  out-of-control  if 
the  zero  alignment  exceeds  2  percent  opacity. 

(3)  What  is  the  criterion  to  pass  the 
quarterly  performance  audit?  Your  COMS  is 
out-of-control  if  the  results  of  a  quarterly 
performance  audit  indicate  noncompliance 
with  the  following  criteria: 

(i)  The  optical  alignment  misalignment 
error  exceeds  3  percent  opacity. 

(ii)  The  zero  compen.sation  exceeds  4 
percent  opacity,  or 

(iii)The  calibration  error  exceeds  3  percent 
opacity. 

(4)  What  is  the  criterion  for  data  capture? 
The  data  capture  will  be  considered 
insufficient  if  your  COMS  fails  to  obtain 
valid  opacity  data  for  at  least  95  percent  of 
your  operating  hours  per  calendar  quarter, 
considering  COMS  downtime  for  all  causes 
[e.g..  monitor  malfunctions,  data  system 
failures,  preventative  maintenance,  unknown 
causes,  etc.)  except  for  downtime  associated 
with  routine  zero  and  upscale  checks  and 
QA/QC  activities  required  by  this  procedure. 
Whenever  less  than  95  percent  of  the  valid 
data  averages  are  obtained,  you  must  either: 

(i)  Perform  additional  QA/QC  activities  as 
deemed  necessary  to  assure  acceptable  data 
capture,  or 

(ii)  Determine  if  the  COMS  is  functioning 
properly.  If  your  COMS  is  malfunctioning, 
you  may  use  a  substitute  COMS  until  repairs 
are  made,  provided  the  substitute  meets  the 
requirements  specified  in  Section  10.6. 

10.5     What  corrective  action  must  I  take  if 
my  COMS  is  malfunctioning?  You  must  have 
a  corrective  action  program  in  place  to 
address  the  repair  and/or  maintenance  of 
your  COMS.  There  are  four  classes  of 
maintenance  and  repair  procedures  to  be 
considered;  the  classes  are  described  in 
paragraphs  (1)  through  (4).  They  may  be 
performed  either  at  the  maiuifacturer's 
facility,  a  service  provider's  facility,  the 
user's  instrument  laboratory,  or  at  the  stack/ 
duct  at  the  discretion  of  the  owner/operator 
and  within  the  recommendations  of  the 
manufacturer.  They  must  be  performed  by 
persons  either  skilled  and/or  trained  in  the 
operation  and  maintenance  of  the  analyzer. 
After  the  repair/maintenance  of  your  COMS. 
you  must  ensure  the  COMS  is  still  in 
compliance  with  PS-1.  Table  17-1  outlines 
the  tests  required  to  maintain  PS-1 
certification. 

(1)  Routine/ preventative  maintenance. 
Includes  the  routine  replacement  of 
consumables,  cleaning  of  optical  surfaces, 
and  adjustment  of  monitor  operating 
parameters  as  needed  to  maintain  normal 
operation.  Replacement  of  consumables 
which  have  the  possibility  of  adversely 
affecting  the  performance  of  an  analyzer  may 
cause  the  nature  of  the  maintenance 
procedure  to  fall  within  one  of  the 
classifications  described  below. 

(2)  Measurement  Non-Critical  Repairs. 
Includes  repair  and/or  replacement  of 


standard  non-critical  components,  the  unique 
characteristics  of  which  do  not  materially 
affect  the  performance  of  the  monitor.  These 
components  include,  but  are  not  limited  to, 
resistors,  capacitors,  inductors,  transformers, 
semiconductors  such  as  discrete  components 
and  integrated  circuits,  brackets  and 
machined  parts  (not  associated  with  internal 
optical  components),  cabling  and  connectors, 
electro  mechanical  components  such  as 
relays,  solenoids,  motors,  switches,  blowers, 
air  filters,  pressure/flow  indicators,  tubing, 
indicator  lights,  fuses,  software  with  the 
same  version  and/or  revision  level,  glass 
windows  (uncoated  or  anti-reflection  coated, 
but  with  no  curvature),  lenses  with  mounts 
where  such  mounts  are  not  adjustable  as 
installed,  circuit  boards  where  such  boards 
are  interchangeable  and  without  unique 
adjustments  (except  offset  and  gain 
adjustments)  for  the  specific  analyzer  of  the 
same  model,  with  such  repairs  to  include  the 
maintenance  procedures  required  to  ensure 
that  the  analyzer  is  appropriately  setup. 

(3)  Replace  or  repair  the  primary 
measurement  light  source. 

(4)  Measurement  Critical  Repairs.  Includes 
repair  and/or  replacement  of  measurement 
sensitive  components,  the  unique 
characteristics  of  which  may  materially  affect 
the  performance  of  the  monitor.  These 
components  include^  but  are  not  limited  to, 
optical  detectors  associated  with  the  opacity 
measurement/reference  beam(s),  spectrally 
selective  optical  filters,  beam  splitters, 
internal  zero  and/or  upscale  reference 
reflective  or  transmissive  materials,  electro- 
optical  light  switches,  retro  reflectors, 
adjustable  apertures  used  on  external  zero 
devices  or  reflectors,  lenses  which  have  an 
adjustable  mount,' circuit  boards  which  are 
not  completely  interchangeable  and/or 
require  unique  adjustments  for  the  specific 
analyzer,  with  such  repairs  to  include  the 
maintenance  procedures  required  to  ensure 
that  the  analyzer  is  appropriately  setup. 

(5)  Rebuilt  or  Refurbished  analyzers. 
Includes  analyzers  for  which  a  major  sub- 
assembly(ies)  has/have  been  replaced  or 
multiple  lesser  sub-assemblies  with  different 
revision  levels  from  the  original  have  been 
replaced  and/or  modified.  Also,  to  be  defined 
as  a  major  change  in  the  analyzer 
measurement  detection  and  processing 
hardware  or  software. 

(6)  For  other  repairs  or  replacements  not 
specifically  described  above,  you  must 
consult  the  manufacturer  for  the  appropriate 
classification  of  that  procedure. 
Manufacturers  must  use  the  above  guidelines 
in  determining  the  appropriate  classification 
and  provide  a  written  recommendation.  The 
final  determination  as  to  which  category  a 
given  repair  falls  within  will  be  made  by  the 
Administrator. 

10.6    What  requirements  must  I  meet  if  I 
use  a  substitute  opacity  monitor?  In  the  event 
your  certified  opacity  monitor  has  to  be 
removed  for  extended  service,  you  may 
install  a  temporary  replacement  monitor  to 
obtain  required  opacity  emissions  data, 
provided  that: 

(1)  The  temporary  monitor  is  a  like-kind 
replacement,  where  like-kind  is  defined  as 
made  by  the  same  manufacturer;  carries  the 
sam^  model  number;  uses  the  same  reflector 
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configuration  as  the  original  (and  may  use 
the  actual  original  reflector  unit)  for  double 
pass  monitors,  or  uses  the  same  source  or 
detector  configuration  as  the  original  for 
sin^e  pass  monitors  (and  may  use  the  actued 
original  source  or  detector  unit — whichever 
one  that  did  not  fail);  uses  the  same  of  later 
revision  of  software/firmware;  setup  with  the 
same  selection  of  configuration  parameters; 
provides  the  same  input/output  signals;  and 
uses  the  same  peripheral  equipment.  Same  in 
thi$  context  means  the  same  as  the  original 
certified  monitor  which  is  being  temporarily 
replaced. 

(2)  The  temporary  monitor  has  been 
certified  according  to  ASTM  D  6216-98  for 
which  a  manufacturer's  certificate  of 
conformance  (MCOC)  has  been  provided. 

(3)  The  temporary  monitor  has  not  been 
used  for  more  than  720  hours  (30  days)  of 
operation  per  year  as  a  replacement  for  a 
fully  certified  opacity  monitor  on  one 
location.  After  that  time,  the  analyzer  must 
complete  a  full  certification  according  to  PS- 
1  prior  to  further  use  as  a  temporary 
replacement  monitor.  Once  a  temporary 
replacement  monitor  has  been  installed  and 
req[Uired  testing  and  adjustments  have  been 
successfully  completed,  it  can  not  be 
replaced  by  another  temporary  replacement 
monitor  to  avoid  the  full  PS-1  certification 
testing  required  after  720  hours  (30  days)  of 
use, 

(4)  The  temporary  monitor  has  been 
installed  and  successfully  completed  an 
optical  alignment  assessment  and  status 
indicator  assessment, 

(5)  The  temporary  monitor  has  successfully 
completed  an  off-stack  clear  path  zero 
assessment  and  zero  calibration  value 
adjustment  procedure, 

(6)  The  temporary  monitor  has  successfully 
coihpleted  an  abbreviated  zero  and  upscale 
drift  check  consisting  of  seven  zero  and 
upscale  calibration  value  drift  checks  which 
may  be  conducted  within  a  24-hour  period 
with  not  more  than  one  calibration  drift 
chock  every  three  hours,  and  not  less  than 


one  calibration  drift  check  every  25  hours. 
Calculated  zero  and  upscale  drift 
requirements  are  the  same  as  specified  for  the 
normal  PS-1  certification, 

(7)  The  temporary  monitor  has  successfully 
completed  a  three  point  calibration  error  test, 

(8)  The  upscale  reference  calibration  check 
value  of  the  new  monitor  has  been  updated 
in  the  associated  data  recording  equipment. 

(9)  The  overall  calibration  of  the  monitor 
and  data  recording  equipment  has  been 
verified,  and 

(10)  The  user  has  documented  all  of  the 
above  in  the  maintenance  log,  or  in  other 
appropriate  permanent  maintained  records. 

10.7  When  do  the  out-of-control  periods 
begin  and  end?  The  out-of-control  periods  are 
as  specified  in  Section  3.1. 

10.8  What  are  the  limitations  on  use  of 
my  COMS  data  collected  during  out-of- 
control  periods?  During  the  period  your 
COMS  is  out-of-control,  you  may  not  use 
your  COMS  data  to  calculate  emission 
compliemce  or  to  meet  minimum  data 
availability  requirements  in  this  procedure  or 
the  applicable  regulation. 

10.9  What  are  the  QA/QC  reporting 
requirements  for  my  COMS?  You  must  report 
the  accuracy  results  from  Section  10  for  your 
COMS  at  the  interval  specified  in  this 
procedure  or  the  applicable  regulation. 
Report  the  drift  and  accuracy  information  as 

a  Data  Assessment  Report  (DAR),  and  include 
one  copy  of  this  DAR  for  each  quarterly  audit 
with  the  report  of  emissions  required  under 
the  applicable  regulation.  An  example  DAR 
is  provided  in  Procedure  1.  appendix  F  of 
this  part. 

10.10  What  minimum  information  must  I 
include  in  my  DAR?  As  a  minimum,  you 
must  include  the  information  listed  in 
paragraphs  (1)  through  (5)  in  the  DAR. 

(1)  Your  name  and  address, 

(2)  Identification  and  location  of  your 
COMS(s), 

(3)  Manufacturer,  model  and  serial  number 
of  your  COMS(s), 


(4)  Assessment  of  COMS  data  accuracy/ 
acceptability,  and  date  of  assessment,  as 
determined  by  a  performance  audit  described 
in  section  10.  If  the  accuracy  audit  results 
show  yonf  COMS  to  be  out-of-control.  you 
must  report  both  the  audit  results  showing 
your  COMS  to  be  out-of-control  and  the 
results  of  the  audit  following  corrective 
action  showing  your  COMS  to  be  operating 
within  specifications,  and 

(5)  Summary  of  all  corrective  actions  you 
took  when  you  determined  your  COMS  to  be 
out-of-control. 

10.11  Where  and  how  long  must  I  retain 
the  QA  data  that  this  procedure  requires  me 
to  record  for  my  COMS?  You  must  keep  the 
records  required  by  this  procedure  for  your 
COMS  onsite  and  available  for  inspection  by 
us.  the  State  and/or  local  enforcement  agency 
for  a  period  of  5  years. 

11.  What  Analjftical  Procedures  Apply  to 
This  Procedure?  [Reserved] 

12.  What  Calculations  and  Data  Analysis 
Must  I  Perform  for  My  COMS?  The 
calcalations  required  for  the  performance 
audit  are  contained  in  Section  12  of  PS-1. 

13.  Method  Performance.  [Reserved] 

14.  Pollution  Prevention.  [Reserved] 

15.  Waste  Management.  [Reserved] 

16.  Which  References  Are  Relevant  to  This 
Procedure? 

16.1  Performance  Specification  1 — 
Specifications  and  Test  Procedures  for 
Continuous  Opacity  Monitor  Systems  in 
Stationary  Sources,  40  CFR  part  60.  appendix 
B.  August  10.  2000. 

16.2  ASTM  D  6216-98:  Standard  Practice 
for  Opacity  Monitor  Manufacturers  to  Certify 
Conformance  with  Design  and  Performance 
Specifications.  American  Society  for  Testing 
and  Materials  (ASTM),  April  1998. 

17.  What  Tables,  Diagrams,  Flowcharts, 
and  Validation  Data  Are  Relevant  to  This 
Procedure? 

17.1    Table  17.1 — Diagnostic  Tests 
Required  to  Maintain  PS-1  Certification 
Status  for  COMS. 
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and  position  are  key 

mary  measurement 

liphl. 

source  to  many  per- 
formance parameters 

(3)  Replace  or  repair 

X 

X 

X 

X 

X 

See  text  description, 
sec.  10.5(2) 

components  whk;fi  are 

Measurement  Non- 

Critical. 

(4)  Replace  or  repair 

X 

X 

X 

X 

X 

X 

X 

X 

See  text  description, 
sec.  10.5(3) 

components  whicfi  are 

Measurement  Critical. 
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Description  of  event 

? 

Optical 
alignment 

Optical 
align- 
ment 
indi-' 
cator 

as- 
sess- 
ment 
(Note 

1) 

Zero 
calibra- 
tion 
cfieck 

Clear 
path 
(off- 
stack) 
zero 
as- 
sess- 
ment 
(Note 
3) 

Upscale 
calibra- 
tion 
check 

Cali- 
bration 
error 
check 

Fault 
status 
indi- 
cator 
check 

Aver- 
aging 
peirod 
calcula- 
tion and 
recording 

7-day 

zero 

and 

upscale 

drift 

check 

(Note 

2) 

Recer- 
tify per 
PS-1 

New 
l\^COC 

per 
ASTK^ 

D 

6216- 

98 

Comments 

(5)  Replace  or  repair 

X 

X 

X 

X 

X 

Includes  change  of  com- 
ponents involving  data 
acquisition  and  re- 
cording 

See  text  description, 
sec.  10.5(4) 

Significant  changes 
which  are  not  pan  of 
the  f^/1C0C-designated 
configuration 

components  which  are 
Measurement  Critical, 
but  not  involving  opti- 
cal or  electro-optrcal 
components. 
(6)  Rebuild  or  Substan- 

XX 
X 

tially  Refurbish  the  an- 
alyzer 
(7)  Change  to.  or  addi- 

X 

tion  of,  analyzer  com- 
ponents which  may  af- 
fect MCOC-specified 
performance  param- 
eters. 

Notes:  (1)  Optical  alignment  indicator 
assessment  requires  the  operator  to  verifv 
during  an  off  the  stack  clear  path  zero 
assessment  that  the  beam  is  centered  on  the 
reflector/retro  reflector  when  the  alignment 
indicator  indicates  on-axis  centered 
alignment.  If  not,  the  analyzer  optical  train 
must  be  adjusted  until  this  conditio^  is  met. 

(2)  7-day  zero  and  upscale  drift  assessment. 
Opacity  measurement  data  recorded  prior  to 
completion  of  the  7-day  drift  test  will  be 
considered  as  valid  provided  that  the  first  7- 
day  drift  test  is  successful,  that  it  is 
completed  within  14  days  of  completion  of 
the  repair,  and  that  other  QA  requirements 
are  met  during  this  time  period. 

(3)  Requires  verification  of  the  external 
zero  jig  response,  or  re-calibration  of  the 
same,  after  the  off-stack  clear  path  zero  has 
been  re-established. 

[FR  Doc.  03-11472  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


DEPARTME^fr  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart18 
RIN  1018-AH86 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  withdrawal. 
Availability  of  Record  of  Decision. 

SUMMARY:  We,  the  Fish  and  Wildlif^ 
Service  (Service)  have  determined  that 
we  are  unable  to  authorize  the 
incidental,  unintentional  take  of  small 
niunbers  of  Florida  manatees 
[Trichechus  manatus  latirostris) 
resulting  from  governmental  activities 
related  to  the  authorization,  regulation, 
or  fimding  of  watercraft  and  watercraft 


access  facilities  within  certain  regions  of 
the  species'  range  in  Florida.  Comments 
and  new  information  received  during 
the  public  comment  period  for  our 
proposed  rule  to  authorize  such 
incidental  take  raised  significant 
questions  about  the  standards, 
information,  and  analytic  methodologies 
appropriate  for  making  the  necessary 
findings.  These  significant  questions 
preclude  us  from  finding  that  incidental 
takings  of  Florida  manatee  resulting 
from  these  governmental  activities  will 
have  a  negligible  impact  on  any  of  the 
four  stocks  in  Florida.  The  Marine 
Mammal  Protection  Act  (MMPA)  does 
not  allow  us  to  authorize  incidental  take 
unless  we  are  able  to  find  that  the  total 
authorized  incidental  take  will  have  no 
more  than  a  negligible  impact  on  the 
species  or  stock.  Therefore,  pursuant  to 
50  CFR  18.27(d)(4),  we  are  making 
negative  findings  for  all  four  stocks. 
Consistent  with  this  determination  we 
are  withdrawing  our  November  2002 
MMPA  proposed  rule  to  authorize  the 
incidental  take  of  Florida  manatees. 

We  published  a  proposed  regulation 
and  announced  the  availability  of  a 
Draft  Enviroiunental  Impact  Statement 
(DEIS)  in  the  Federal  Register  on 
November  14,  2002.  We  announced  the 
availability  of  a  Final  Environmental 
Impact  Statement  (FEIS)  for  this 
decision  on  April  4,  2003.  Responses  to 
comments  received  during  the  public 
comment  period  for  the  proposed  rule 
and  DEIS  are  available  in  Appendix  N 
of  the  FEIS.  Through  this  notice,  we  are 
also  announcing  the  availability  of  the 
Record  of  Decision  related  to  the  FEIS. 

ADDRESSES:  If  you  wish  to  review  the 
FEIS  and  Record  of  Decision,  obtain 
copies  by  any  one  of  the  following 
methods: 


1.  You  may  visit  our  Web  site  at  bttp:/ 
/ northflorida.fws.gov. 

2.  You  may  request  a  copy  by 
electronic  mail  (e-mail)  to 
manatee@fws.gov. 

3.  You  may  write  the  Field 
Supervisor,  Jacksonville  Field  OfBce, 
U.S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216. 

4.  You  may  call  the  Jacksonville  Field 
Office,  904/232-2580,  during  normal 
business  hours  from  8  a.m.  to  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Benjamin,  at  the  above  address 
(telephone  904/232-2580;  or  visit  oiu- 
Web  site  at  http://northflorida.fws.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14,  2002,  the  Service 
published  a  proposed  rule  to  authorize 
the  incidental,  unintentional  take  of 
small  numbers  of  Florida  manatees 
(Trichechus  manatus  latirostris) 
resulting  from  government  activities 
that  authorize  and  regulate  watercraft 
and  watercraft  access  facilities  in 
Florida.  Under  the  provisions  of  the 
MMPA  of  1972  (16  U.S.C.  1361-1407), 
all  take,  including  incidental  take,  is 
prohibited  unless  otherwise  authorized. 
To  date,  there  is  no  authorization  for  the 
incidental,  unintentional  death,  injiu-y, 
or  harassment  of  Florida  manatees 
caused  by  these  otherwise  legal 
activities.  In  the  proposed  rule,  we 
examined  the  issiie  of  teike  of  Florida 
manatees  to  determine  whether  the 
incidental,  unintentional  take  of 
manatees  could  be  authorized. 

The  Secretary  of  the  Interior  may 
authorize  the  incidental  taking  of  small 
numbers  of  marine  mammals  resulting 
from  specified  activities  in  a  specified 
geographic  area  pursuant  to  16  U.S.C. 
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1371(a)(5)(A)  of  the  MMPA  if  the 
Secretary'  finds,  based  on  the  best 
scientific  evidence  available,  that  the 
total  authorized  taking  for  the 
authorized  period  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  I  stock.  Negligible  impact  is  defined  as 
"i  *   *  an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
(50  CFR  18.27(c)). 

If  a  negligible  impact  finding  is  made, 
specific  regulations  must  be  established 
for  the  activities  that  describe 
permissible  methods  of  taking;  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat; 
and  requirements  for  monitoring  and 
reporting.  If  the  Secretary  caimot  find 
that  the  total  taking  will  have  a 
negligible  impact  on  the  species  or 
stock,  the  Secretary  must  publish  a 
negative  finding  in  the  Federal  Register 
along  with  the  basis  for  such  a 
determination  (50  CFR  18.27(d)(4)). 

Mpiatee  Lawsuit  Settlement 

In  Save  the  Manatee  Club,  et  al.  v. 
Ballard,  et  al.  Civil  No.  00-00076  ECS 
(D.D.C.),  several  organizations  and 
individuals  filed  suit  against  the  Service 
and  the  U.S.  Army  Corps  of  Engineers 
alleging  violations  of  the  MMPA,  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA)  (16  U.S.C.  1531-1543), 
the  National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321  et  seq.),  and  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551  et  seq.).  Four  groups 
representing  development  and  boating 
interests  intervened.  Following 
extensive  negotiations,  a  settlement 
agreement  was  approved  by  the  court  on 
January  5,  2001.  Under  the  terms  of  the 
settlement,  the  Service  agreed  to  take 
several  actions,  including  piusuing  a 
rulemaking  proceeding  to  adopt 
incidental  take  regulations  under  the 
MMPA.  According  to  the  settlement 
agreement,  draft  and  final  products  were 
due  on  November  5,  2002,  and  May  5, 
2003,  respectively.  The  agreement 
further  specified  that,  if,  during  the 
rulemaking  process,  we  determined  that 
requirements  of  the  MMPA  could  not  be 
met,  then  we  must  submit  a  negative 
finding  to  the  Federal  Register  by  May 
5.2003. 

Beginning  in  January  2001,  the 
Service  held  a  series  of  meetings  with 
the  affected  agencies  to  discuss  the 
scope  of  government  activities  and 
incidental  take  rulemaking.  At  the 
Manatee  Population  Ecology  and 
Management  Workshop  in  April  2002, 
the  Service  discussed  the  issue  of 


incidental  take  rulemaking  with 
scientists  and  managers  involved  in 
manatee  research  and  conservation.  On 
Jime  10,  2002,  the  Service  published  a 
notice  in  the  Federal  Register  (67  FR 
39668)  aiuiouncing  our  intent  to  prepare 
an  EIS  to  evaluate  the  effects  on 
manatees  of  a  rulemaking  to  authorize 
incidental  take;  public  comments  were 
solicited.  On  November  14,  2002,  the 
Service  published  in  the  Federal 
Register  (67  FR  69077)  a  proposed  rule 
and  notice  of  availability  for  the  Draft 
EIS  and  announced  six  public  hearings 
and  the  commencement  of  the  public 
comment  period.  We  published  a  notice 
on  November  29,  2002,  announcing  a 
seventh  public  hearing  (6 7  FR  71127).  In 
December  2002,  the  Service  conducted 
seven  public  hearings  throughout 
Florida.  On  January  9.  2003,  we 
extended  the  public  comment  period 
from  its  original  closing  date  of  January 
13,  2003,  to  January  27,  2003  (68  FR 
1175). 

In  response  to  these  notices,  meetings, 
and  public  hearings,  over  8,000  written 
comments  were  received.  The  majority 
of  these  comments  related  to  manatee 
population  issues;  NEPA,  ESA.  and 
MMPA  concerns;  recommendations 
regarding  the  proposed  determination  of 
negligible  impact  under  the  MMPA; 
identification  of  information  needs 
believed  necessary  to  adequately 
address  issues  of  concern;  and 
socioeconomic  and  public  involvement 
concerns.  The  comments  and  ovu 
responses  are  provided  in  Appendix  N 
of  the  FEIS.  The  Service  refined  the 
Incidental  Take  Model,  an  analytic  tool; 
examined  and  fully  considered  all 
comments  submitted  by  the  public;  and 
released  a  Final  Environmental  Impact 
Statement  (FEIS)  on  March  26,  2003, 
with  a  notice  of  availability  published 
in  the  Federal  Register  on  April  4.  2003 
(68  FR  16544). 

We  identified  four  distinct  stocks  of 
the  Florida  manatee,  which  we  call  the 
Upper  St.  Johns  River,  the  Northwest, 
the  Atlantic,  and  the  Southwest  stocks. 
In  addition  to  the  No  Action 
Alternative,  the  FEIS  evaluated  a  range 
of  action  alternatives  that  included 
findings  of  negligible  impact  for 
between  one  (Upper  St.  Johns  River)  to 
three  stocks  (Upper  St.  Johns  River. 
Northwest,  and  Atlantic).  The  FEIS 
presented  information,  including  new 
information,  as  well  as  a  comparison  of 
results  from  different  methodologies  for 
determining  negligible  impact.  The  FEIS 
also  identified  areas  of  uncertainty  in 
various  methodologies,  stated  pertinent 
information  needs,  and  presented 
criticisms  of  each  methodology  and  of 
our  population  benchmark  criteria. 


Proposed  Rule 

In  the  proposed  rule,  we  made  the 
following  findings  with  respect  to  the 
effects  of  watercraft-related  incidental 
take  on  each  stock — (1)  Current  levels  of 
watercraft-related  incidental  take  were 
having  a  negligible  impact  on  the  Upper 
St.  Johns  River  and  Northwest  stocks; 
(2)  current  incidental  take  levels  were 
having  a  greater  than  negligible  impact 
on  the  Atlantic  stock,  but  incidental 
take  could  be  reduced  to  the  negligible 
level  with  implementation  of  additional 
mitigating  measures;  and  (3)  current 
levels  of  incidental  take  were  having  a 
greater  than  negligible  impact  on  the 
Southwest  stock,  and  mitigating 
measures  were  not  available  to  reduce 
this  take  to  a  negligible  level. 

The  rationale  behind  the  negligible 
impact  threshold  presented  in  the 
proposed  rule  was:  In  terms  of  stocks 
that  are  depleted  (i.e.,  population  levels 
below  Optimum  Sustainable  Population 
(OSP)),  it  is  generally  accepted  that  the 
large  majority  of  annual  net  productivity 
must  be  reser\'ed  for  the  recovery  of  the 
stock  to  its  OSP  level,  and  that  only  a 
small  portion  should  be  allocated  for 
incidental  take,  so  that  human-related 
take  does  not  significantly  increase  the 
time  needed  to  reach  OSP.  Therefore, 
based  on  our  interpretation  of  the 
MMPA.  its  implementing  regulations, 
previous  incidental  take  rulemakings, 
and  oiu*  current  understanding  of 
manatee  population  dynamics,  we 
concluded  that,  in  order  for  us  to 
determine  that  the  allowable  level  of 
human-related  incidental  take  would 
have  a  "negligible  impact,"  we  must  be 
reasonably  certain  that  the  take  would 
not  significantly  increase  the  time 
needed  to  achieve  OSP  (67  FR  69086). 
Our  negligible  impact  standard,  based 
on  the  above  rationale,  was  reasonable 
certainty  that  authorized  incidental  take 
will  not  significantly  increase  the  time 
needed  to  reach  OSP  (67  FR  69086). 
OSP  is  defined  in  the  MMPA  as  "the 
number  of  animals  which  will  result  in 
the  maximiun  productivity  of  the 
population  or  the  species,  keeping  in 
mind  the  carrj'ing  capacity  of  the  habitat 
and  the  health  of  the  ecosystem  of 
which  they  form  a  constituent  element" 
(16  U.S.C.  1362). 

We  relied  on  criteria  developed 
through  the  ESA  recoven,'  planning 
process  to  assess  the  status  of  the 
manatee  stocks  against  the  negligible 
impact  standard.  The  proposed  rule 
stated  that,  as  concluded  in  the  newly 
revised  Florida  Manatee  Recovery  Plan, 
the  Florida  manatee  population  could 
be  considered  to  be  "healthy"  and  able 
to  sustain  itself  after  the  demographic 
benchmarks  were  met  for  all  four  stocks  ■ 
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based  on  at  least  a  20-year  data  set. 
Assuming  that  none  of  the  stocks  were 
severely  depleted  when  data  collection 
relative  to  the  demographic  benchmarks 
began  (in  the  late  1970s  and  1980s),  20 
years  of  continued  growth  at  the 
benchmark  rates  would  in  all  likelihood 
result  in  stocks  that  are  within  or  near 
the  range  of  OSP.  As  such,  we  believed 
it  was  reasonable  to  assume  that 
achievement  of  the  demographic 
benchmarks  would  result  in  a 
population  that  is  within  or  near  the 
range  of  OSP,  and  that  the  negligible 
impact  threshold  would  be  that  level  of 
incidental  take  that  does  not 
significantly  increase  the  time  needed  to 
achieve  the  demographic  benchmarks 
(67  FR  69087). 

Applying  these  standards  to  the  best 
information  available  at  the  time  of  the 
proposed  rule,  we  concluded  that  the 
Northwest  and  Upper  St.  Johns  River 
stocks  were  currently  meeting  the 
demographic  benchmarks  and  were 
progressing  toward  OSP  at  a  biologically 
acceptable  rate  [i.e.,  current  incidental 
take  was  having  a  negligible  impact). 
Regarding  the  Atlantic  stock,  we 
determined  that  it  was  close  to  the 
demographic  benchmarks,  and  would 
meet  the  negligible  impact  standard 
provided  additional  mitigation 
measures  were  implemented  to  reduce 
take.  The  Southwest  stock  was  not  close 
to  meeting  the  demographic 
benchmarks,  so  we  proposed  a  negative 
finding  with  respect  to  that  stock.  We 
stated  that  it  might  be  possible  to  refine 
this  analysis  for  the  final  rule  using  a 
stochastic  manatee  population  model 
(67  FR  69091),  which  will  be  referred  to 
hereafter  as  the  "Incidental  Take 
Model."  The  Incidental  Take  Model 
structure  was  described  in  the  proposed 
rule  and  DEIS,  but  was  not  completed 
at  the  time  the  proposed  rule  was 
published.  It  was  included  in  Appendix 
loftheFEIS. 

Discussion  and  Findings 

Standards  and  Assumptions 

Some  of  the  standards  and 
assumptions  that  supported  our 
proposed  rule  have  been  questioned. 
This  includes  criteria  for  quantifying 
negligible  impact  and  assumptions 
about  OSP  and  the  status  of  each  stock 
(including  population  growth  rate). 

We  quantified  the  negligible  impact 
standard  as  that  which  would  not 
exceed  a  five  percent  probability  of 
delaying  a  stock's  time  to  reach  its  OSP 
by  no  more  than  10  percent.  The 
specific  probability  and  delay  values 
were  selected  based  on  standards  used 
by  other  agencies  for  other  types  of 
regulations  under  the  MMPA,  and 


because  the  95  percent  probability  is 
frequently  used  in  statistical  decision- 
making. We  are  currently  considering 
whether  this  is  an  appropriate  standard 
for  incidental  take  caused  by  watercraft. 

We  also  assumed  that,  if  historical 
population  levels  were  sufficiently  high 
relative  to  carrying  capacity,  continued 
growth  at  the  benchmark  rates  would 
residt  in  population  levels  that  are 
within  or  near  OSP.  This  assumption 
played  a  role  in  our  conclusions  that 
current  levels  of  watercraft-related  take 
are  either  not  currently  delaying  the 
time  to  reach  OSP  or  are  mitigable, 
depending  on  the  stock. 

Information  developed  during  the 
rulemaking  process,  but  not  available 
until  after  the  DEIS  and  proposed  rule 
were  published  and  made  available, 
calls  into  question  some  of  the 
assumptions  upon  which  our  analysis 
was  based.  One  of  the  uncertainties 
raised  by  the  new  information  is  that  all 
four  stocks  may  be  further  from  OSP, 
and  growing  at  a  slower  rate  than  we 
originally  thought.  In  short,  new 
information  challenges  the  verity  of  the 
assumptions  that  we  built  into  our 
negligible  impact  criteria. 

We  are  also  reconsidering  the  use  of 
the  recruitment  benchmark  because  we 
have  no  data  that  allow  us  to  generate 
confidence  intervals  for  the  percent  of 
females  with  first  and  second  year 
calves,  which  undermines  our  current 
ability  to  evaluate  the  status  of  the 
stocks  against  this  benchmark. 

In  summary,  some  of  the  assumptions 
relied  upon  in  our  negligible  impact 
criteria  and  standards  have  been  called 
into  question.  Key  among  these  are: 

•  The  assumption  that  achievement 
of  demographic  benchmarks  developed 
through  an  ESA  recovery  plan  will 
result  in  a  population  that  is  within  or 
near  the  range  of  OSP; 

•  The  recruitment  benchmark,  which 
is  complicated  by  gaps  in  our 
understanding  of  the  percent  of  females 
with  first  and  second  year  calves; 

•  The  biological  implications  of  our 
assumptions  about  the  linkage  between 
(1)  stock  status,  and  (2)  population 
benchmarks; 

•  The  significance  of  various 
probabilities  of  delay  in  the  time  to 
reaching  OSP;  and 

•  The  time  it  takes  to  reach  OSP. 

New  Information 

We  gained  significant  information 
about  manatee  populations  and  trends 
after  the  proposed  rule  and  DEIS  were 
made  available  to  the  public.  Some 
fundamental  questions  about  our 
understanding  occiured  as  a  result  of 
collecting  the  information  necessary  to 
refine  the  Incidental  Take  Model.  The 


most  important  new  information 
included  new  estimates  of  watercraft- 
related  mortality,  age-related 
survivorship,  trends  in  carrying 
capacity,  and  demographic  trends  in  the 
Atlantic  Stock. 

New  information  about  carcass 
recovery  suggests  that  rates  vary 
significantly  by  stock,  which  challenges 
our  estimates  of  watercraft-related 
mortality  in  all  four  stocks.  Manatee 
carcass  recovery  rate  is  our  leading 
indicator  of  the  fi-action  of  mortality  due 
to  watercraft.  The  carcass  recovery  rate 
(the  fi-action  of  dead  manatees  recovered 
by  the  carcass  salvage  program)  plays  a 
role  in  the  calculation  of  negligible 
impact,  because  it  serves  as  the  link 
between  the  numbers  of  observed  and 
actual  watercraft-related  mortalities. 
The  fraction  of  mortality  due  to 
watercraft  also  can  be  used  to  calculate 
the  survival  rate  in  the  absence  of  teike, 
hence  the  degree  to  which  take- 
reduction  could  improve  the  population 
growth  rate.  Both  of  these  quantities 
have  only  recently  been  estimated  from 
Florida  Marine  Research  Institute  data, 
and  a  peer  review  of  the  analysis  has  not 
been  conducted.  Further,  only  a  point 
estimate  for  recovery  rate  in  each  region 
is  available,  which  means  that  we  do 
not  yet  have  an  expression  for  the 
uncertainty  in  that  rate. 

New  information  about  carrying 
capacity  suggests  that  it  may  decline 
over  the  next  3  to  60  years,  which 
would  affect  density-dependent  life 
history  and  management  functions  of 
the  Florida  manatee.  The  limiting  factor 
for  the  carrying  capacity  of  each  stock 
is  warm  water  refugia.  Each  stock  of 
Florida  manatees  is  variably  dependent 
on  natural  and  artificial  warm  water 
refugia,  such  as  springs,  sewerage 
outfalls,  and  power  plant  discharges. 
Preliminary  information  presented  in 
the  Incidental  Take  Model,  but  not  yet 
peer  reviewed,  suggests  that  a  reduction 
in  total  warm  water  carrying  capacity  is 
possible,  if  not  likely,  in  the  near  future. 
This  would  suggest  that  OSP  will 
change  over  time.  Our  implicit 
assumption  of  a  stable  OSP  is 
challenged  by  this  information.  This,  in 
turn,  has  implications  for  our 
interpretation  of  total  population 
estimates,  and  our  assumption  that  none 
of  the  stocks  were  severely  depleted 
based  on  the  demographic  benchmarks. 

We  also  are  considering  how 
information  gaps  may  affect  our  ability 
to  make  a  negligible  impact 
determination  for  Florida  manatee.  The 
most  important  information  gap  is  our 
limited  understanding  of  density- 
dependent  effects  on  manatees. 
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Methodologies 

Questions  have  been  raised  about  the 
analytic  methods  we  proposed  to  use  to 
determine  negligible  impacts.  We  stated 
that,  to  be  negligible,  authorized 
incidental  take  must  be  reasonably 
certain  not  to  significantly  delay  the 
time  to  reach  OSP.  We  also  said  that  the 
final  determination  may  be  informed  by 
an  Incidental  Take  Model  (which  was 
presented  in  the  DEIS,  or  a  refined 
version,  included  in  the  FEIS  as 
Appendix  I).  Comments  received  during 
the  comment  period  included 
suggestions  for  two  alternative 
methodologies,  the  Potential  Biological 
Removal  (PBR)  level,  and  a  method 
which  we  characterize  as  the  Fraction  of 
Excess  Growth  (FEG)  method. 

The  PBR  for  each  species  or  stock  of 
marine  manunal  is  calculated  as  part  of 
the  Stock  Assessment  required  under 
section  117  of  the  MMPA,  and  is 
diefined  as  the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  manunal  stock  while  allowing 
that  stock  to  reach  or  maintain  its  OSP. 
PBR  is  typically  used  for  determinations 
for  the  purpose  of  regulating 
commercial  fishing  activities  imder  the 
MMPA,  but  is  not  used  by  the 
Department  of  the  Interior  for  analyzing 
incidental  take  for  activities  other  than 
commercial  fishing. 

The  FEG  method  assumes  that 
negligible  impact  includes  both  a  delay 
in  time  to  reach  OSP  and  a  percent  of 
annual  grovrth  harvested  through 
incidental  take  functions.  As  suggested, 
this  method  concludes  that  any 
incidental  take  that  delays  the  time  to 
reach  OSP  by  10  percent  or  more,  or  that 
harvests  10  percent  or  more  of  annual 
growth  rate,  exceeds  negligible  levels. 

The  Incidental  Take  Model  is  based 
on  a  model  developed  by  USGS  and 
presented  at  the  April  2002  Manatee 
Population  Ecology  and  Management 
Workshop.  The  model  projects 
papulation  trends  for  each  of  the  four 
manatee  stocks  based  on  repeated 
simulations  that  incorporate 
environmental  and  demographic 
variability,  as  well  as  varying  levels  of 
human-related  take.  In  the  proposed 
rule,  we  stated  that  the  initial  model 
used  the  best  available  science,  and  that 
the  Manatee  Population  Ecology  and 
Management  Workshop  attendees 
believed  that  it  was  the  most  suitable 
model  for  use  in  the  negligible  impact 
determination.  However,  the  Incidental 
Take  Model  currently  projects 
population  trends,  including  the 
negligible  impact  criteria,  in '20-year 
increments,  which  exceeds  the  5-year 


increments  required  in  the  MMPA.  This 
approach  is  currently  being  assessed. 

The  qualitative  assessment 
methodology  used  the  initial  results  of 
the  April  2002  version  of  the  Incidental 
Take  Model,  and  was  described  in  detail 
in  the  proposed  rule.  This  analytic 
methodology  was  applied  to  make  the 
proposed  findings. 

Conclusion 

After  carefully  considering  the 
various  analytic  methodologies  and 
relevant  information  generated  dining 
the  public  comment  period,  we 
conclude  that  the  questions  regarding 
standards  and  assumptions,  new 
information,  and  analytic  methodologies 
preclude  us  from  finding  that  under  the 
requirements  set  out  in  50  CFR  18.27, 
incidental  take  resulting  from 
government  activities  related  to  the 
authorization,  regulation,  or  funding  of 
watercraft  and  watercraft  access 
facilities  within  certain  regions  of 
Florida  will  have  a  negligible  impact  on 
any  of  the  four  stocks  of  Florida 
manatee.  Therefore,  pursuant  to  50  CFR 
18.27(d)(4),  we  are  withdrawing  our 
November  2002  MMPA  proposed  rule  to 
authorize  the  incidental  take  of  Florida 
manatees  and  are  publishing  this  notice 
as  our  findings. 

Relationship  Between  MMPA 
Incidental  Take  Authorization  and  ESA 
Section  7  Consultation 

We  wish  to  clarify  the  relationship  > 
between  an  MWfPA  incidental  take 
rulemaking  and  review  of  proposed 
watercraft  access  projects  under  section 
7  of  the  ESA.  The  manatee  is  listed  as 
an  endangered  species  under  the  ESA 
and  is  also  a  marine  mammal.  As  such, 
both  the  MMPA  and  the  ESA  prohibit 
the  incidental  take  of  Florida  manatees 
in  the  course  of  conducting  otherwise 
lawful  activities,  unless  authorized. 
Through  section  7  of  the  ESA,  the 
Service  can  authorize  the  incidental 
take  of  listed  species  when  take  is 
reasonably  certain  to  occur  as  a  result  of 
Federal  actions  as  long  as  specific  ESA 
requirements  are  met.  However,  if  the 
listed  species  is  also  a  marine  manunal, 
incidental  take  authorization  imder  the 
MMPA  must  be  in  place  before 
incidental  take  under  the  ESA  can  be 
authorized.  This  rulemaking  process 
analyzed  whether  incidental  take  could 
be  authorized  for  any  of  the  four  stocks 
under  the  MMPA,  which  would  have 
allowed  the  Service  to  authorize 
incidental  take  for  these  stocks  under 
section  7  of  the  ESA. 

Actions  To  Be  Taken 

The  following  describes  additional 
efforts  to  improve  manatee  protection. 


Xl)  We  will  continue  to  manage  our 
consultation  program  to  ensure  that  our 
responsibilities  under  section  7  of  the 
ESA  are  fulfilled  in  accordance  with  our 
regulations  and  policies,  and  that  these 
responsibilities  are  executed  efficiently 
without  imposing  undue  delays  or 
burdens  on  the  regulated  public. 

Over  the  past  2  years,  we  have  made 
several  alterations  to  our  ESA  section  7 
procedures  related  to  Corps  of 
Engineers'  authorization  of  new 
watercraft  access  facilities.  Many 
members  of  the  public  apparently 
believed  that  these  changes  were 
precipitated  by  the  MMPA  incidental 
take  proposed  rule,  which  is  not  the 
case.  Rather,  these  changes  occurred 
during  the  same  time  period  as 
development  and  publication  of  the 
proposed  rule.  Similarly,  in  accordance 
with  the  settlement  agreement  in  Save 
the  Manatee  Club,  et  al.  v.  Ballard,  et 
al.,  the  Service's  Interim  Strategy  for 
review  of  watercraft  access  permits  (i.e., 
docks,  boat  ramps,  and  marinas) 
remained  in  effect  through  publication 
of  the  final  MMPA  incidental  take 
determination. 

With  the  publication  of  this  final 
decision  regarding  MMPA  incidental 
take  regulations  for  manatee,  the 
Service's  Interim  Strategy  for  review  of 
watercraft  access  permits  is  no  longer  in 
effect.  Therefore,  the  Service  will 
conduct  manatee  consultations  in 
accordance  with  section  7  of  the  ESA 
and  its  implementing  regulations  and 
policies. 

Because  no  MtAPA  incidental  take 
regulations  have  been  promulgated  the 
Service  is  precluded  from  authorizing 
incidental  take  6f  manatees  in  the  ESA 
consultation  process  for  any  project  that 
would  be  reasonably  certain  to  result  in 
take  of  manatees.  In  making  its 
determinations,  the  Ser\fice  will  give 
consideration  to  State  and/or  local 
manatee  protection  measures.  State- 
approved  manatee  protection  plans  and 
similar  measures,  and  will  use  the  best 
available  scientific  and  commercial 
information,  including  information  on 
law  enforcement  efforts  and  the 
adequacy  of  manatee  speed  zones  and 
their  signage. 

(2)  We  have  proposed  additional 
protection  measures  in  Duval,  St.  Johns, 
Clav,  Volusia,  and  Lee  counties  (68  FR 
16601,  April  4,  2003). 

(3)  We  will  coordinate  with  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  to  review  and  comment  on 
coimty  -Manatee  Protection  Plans  and 
will  give  consideration  to  approved 
plans  and  protection  measures  in  our 
section  7  consultations. 

(4)  We  will  establish  the  Working 
Group  on  Watercraft-related  Incidental 
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Take  as  a  subcommittee  of  the  Florida 
Manatee  Recovery  Team. 

(5)  We  have  initiated  a  status  review 
of  the  Florida  manatee  pursuant  to 
section  4(c)(2)  of  the  ESA. 

(6)  We  will  be  revising  the  Florida 
manatee  stock  assessment  to  reflect  our 
determination  that  the  four  regional 
populations  of  Florida  manatees  are 
separate  stocks,  as  defined  by  the 
MMPA.  The  stock  assessment  will  build 


from  and  complement  the  status  review 
to  include  a  summary  of  the  most  recent 
data  that  provides  the  biological  basis 
for  separating  the  population  into  four 
stocks. 
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Dated:  May  3,  2003. 
Craig  M anson. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
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[FR  Doc.  03-11480  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  \^ 

[Docket  No.  03-045-4] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Fel-O-Vax®  FIV  Vaccine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMfXARY:  We  are  advising  the  public 
tbat  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  the 
regulatory  review  period  for  Fel-O-Vax® 
FIV  Vaccine  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  We  have  made  this 
determination  in  response  to  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  that  claims 
that  veterinary  biologic. 

DATES:  We  will  consider  all  requests  for 
revision  of  the  regulatory  review  period 
determination  that  we  receive  on  or 
before  June  9,  2003.  We  will  consider  all 
due  diligence  petitions  that  we  receive 
on  or  before  November  4,  2003. 

ADDRESSES:  You  may  submit  revision 
requests  and  due  diligence  petitions  by 
postal  mail/commercial  delivery  or  by  e- 
mail.  If  you  use  postal  mail/commercial 
dehvery,  please  send  four  copies  of  your 
request  or  petition  (an  original  and  three 
copies)  to:  Docket  No.  03-045-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  revision 
request  or  due  diligence  petition  refers 
to  Docket  No.  03-045-1.  If  you  use  e- 
mail,  address  your  request  or  petition  to 
regulations@aphis.usda.gov.  Your 
request  or  petition  must  be  contained  in 
the  body  of  yoiu-  message;  do  not  send 
attached  files.  Please  include  your  name 


and  address  in  your  message  and 
"Docket  No.  03-045-1"  on  the  subject 
line. 

You  may  request  a  copy  of  the 
regulatory  review  period  determination 
by  writing  to  Dr.  Larry  Ludemann, 
USDA,  APHIS,  VS,  CVB-LPD.  510 
South  17th  Street,  Suite  104,  Ames,  LA 
50010-8197,  or  by  calling  (515)  232- 
5785.  Please  refer  to  the  docket  number, 
date,  and  complete  title  of  this  notice 
when  requesting  copies. 

A  copy  of  the  regulatory  review 
period  determination  and  any  revision 
requests  or  due  diligence  petitions  that 
we  receive  on  this  determination  are 
available  for  public  inspection  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  internet  at  bttp:// 
www.aphis.  usda.gov/ppd/rad/ 
wehrepopthtml. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1231;  phone  (301)  734-8245;  fax 
(301)  734-4314.  For  information 
regarding  the  regulatory  review  period 
determination,  contact  Dr.  Larry 
Ludemann,  APHIS,  VS,  CVB-LPD,  510 
South  17th  Street,  Suite  104,  Ames,  lA 
50010-8197;  phone  (515) 232-5785. 
SUPPLEMENTARY  INFORMATION:  The 
provisions  of  35  U.S.C.  156,  "Extension 
of  patent  term,"  provide,  generally,  that 
a  patent  for  a  preduct  may  be  extended 
for  a  period  of  up  to  5  years  as  long  as 
the  patent  claims  a  product  that,  among 
other  things,  was  subject  to  a  regulatory 
review  period  before  its  commercial 
marketing  or  use.  (The  term  "product" 
is  defined  in  that  section  as  "a  drug 
product"  [which  includes  veterinary 
biological  products]  or  "any  medical 
device,  food  additive,  or  color  additive 
subject  to  regulation  under  the  Federal 
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Food,  Drug,  and  Cosmetic  Act.")  A 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

The  regulations  in  9  CFR  part  124, 
"Patent  Term  Restoration"  (referred  to 
below  as  the  regulations),  set  forth 
procedures  and  requirements  for  the 
Animal  and  Plant  Health  Inspection 
Service's  (APHIS)  review  of  applications 
for  the  extension  of  the  term  of  certain 
patents  for  veterinary  biological 
products  pursuant  to  35  U.S.C.  156.  As 
identified  in  the  regulations,  the 
responsibilities  of  APHIS  include: 

•  Assisting  Patent  and  Trademark 
Office  of  the  U.S.  Department  of 
Commerce  in  determining  eligibility  for 
patent  term  restoration; 

•  Determining  the  length  of  a 
product's  regulator^'  review  period; 

•  If  petitioned,  reviewing  and  ruling 
on  due  diligence  challenges  to  APHIS'S 
regulator^'  review  period 
determinations;  and 

•  Conducting  hearings  to  review 
initial  APHIS  findings  on  due  diligence 
challenges. 

The  regulations  are  designed  to  be 
used  in  conjunction  with  regulations 
issued  by  the  Patent  and  Trademark 
Office  concerning  patent  term 
extension,  which  mav  be  found  at  37  ^ 
CFR  1.710  through  1.791. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  veterinary 
biologies,  the  testing  phase  begins  on 
the  date  the  authorization  to  prepare  an 
experimental  veterinary  biologic  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase 
begins  on  the  date  an  application  for  a 
license  was  initially  submitted  for 
approval  and  ends  on  the  date  such 
license  was  issued.  Although  only  a 
portion  of  a  regulatory  review  period 
may  count  toward  the  actual  amount  of 
extension  that  the  Commissioner  of 
Patents  and  Trademarks  may  award, 
APHIS'  determination  of  the  length  of  a 
regulatory  review  period  for  a  veterinary 
biologic  will  include  all  of  the  testing 
phase  and  approval  phase  as  specified 
in  35  U.S.C.  156(g)(5)(B). 

APHIS  recently  licensed  for 
production  and  marketing  the  veterinary 
biologic  Fel-O-Vax®  FFV  Vaccine. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  Fel-O- 
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Vax®  FIV  Vaccine  (U.S.  Patent  No. 
5,275,813)  from  the  Regents  of  the 
University  of  California,  and  the  Patent 
and  Trademark  Office  requested  APHIS' 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  11,  2003,  APHIS 
advised  the  Patent  and  Trademark 
Office  that  this  veterinary  biologic  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Fel-O-Vax*  FIV 
Vaccine  (Feline  Immunodeficiency 
Virus  Vaccine,  Killed  Virus)  represented 
the  first  permitted  commercial  licensing 
or  use  of  the  product.  Subsequently,  the 
Patent  and  Trademark  Office  requested 
that  APHIS  determine  the  product's 
regulatory  review  period. 

APHIS  has  determined  that  the 
applicable  regulatory  review  period  for 
Fel-0-Vax«  FIV  Vaccine  is  3,853  days. 
Of  this  time.  2,442  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  and  1,411  days  occurred 
during  the  approval  phase.  These 
periods  were  derived  from  the  following 
dates: 

1.  The  date  the  authority  to  prepare 
an  experimental  biological  product 
under  the  Virus-Serum-Toxin  Act  (21 
U.S.C.  151  et  seq.)  became  effective: 
August  28,  1991.  APHIS  has  verified  the 
applicant's  claim  that  the  test  was  begun 
on  August  28.  1991. 

2.  The  date  the  application  for  a 
license  was  initially  submitted  for 
approval  under  the  Virus-Serum-Toxin 
Act:  May  4.  1998.  APHIS  has  verified 
the  applicant's  claim  that  the 
application  was  initially  submitted  on 
May  4, 1998. 

3.  The  date  the  license  was  issued: 
March  14.  2002.  APHIS  has  verified  the 
applicant's  claim  that  the  license  for  the 
commercial  marketing  of  the  vaccine 
was  issued  on  March  14,  2002. 

This  detemiination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  3,853  days  of  patent 
term  extension. 

Section  124.22  of  the  regulations, 
provides  that  any  interested  person  may 
request  a  revision  of  the  regulatory 
review  period  determination  within  30 
days  of  the  date  of  this  notice  (see  DATES 
above).  The  request  must  specify  the 
following: 

•  The  identity  of  the  product; 

•  The  identity  of  the  applicant  for 
patent  term  restoration; 

•  The  docket  number  of  this  notice; 
and 


•  The  basis  for  the  request  for 
revision,  including  any  documentary 
evidence. 

Further,  under  §  124.30  of  the 
regulations,  any  interested  person  may 
file  a  petition  with  APHIS,  no  later  than 
180  days  after  the  date  of  this  notice  (see 
DATES  above),  alleging  that  a  license 
applicant  did  not  act  with  due  diligence 
in  seeking  APHIS  approval  of  the 
product  during  the  regulatory  review 
period.  The  filing,  format,  and  content 
of  a  petition  must  be  as  described  in  the 
regulations  in  "Subpart  D — Due 
Diligence  Petitions"  (§§  124.30  through 
124.33). 

Authority:  35  U.S.C.  156. 

Done  in  Washington.  DC,  this  1st  day  of 
May  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-11436  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Economic, 
Social,  and  Cultural  Aspects  of 
Livestock  Ranching 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  a  new  one-time 
information  collection.  Economic, 
Social,  and  Cultural  Aspects  of 
Livestock  Ranching  on  the  Santa  Fe  and 
Carson  National  Forests.  The  collection 
is  necessary  to  provide  baseline  data  on 
the  economic,  social,  and  cultural 
contributions  of  livestock  ownership  in 
northern  New  Mexico.  The  information 
provided  by  this  study,  will  help  the 
Forest  Service  administer  grazing 
permits  more  effectively  to  better  meet 
the  needs  of  grazing  permittees  in 
northern  New  Mexico.  The  information 
will  also  be  used  for  purposes  of  public 
education. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  July  7,  2003  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Carol 
Raish,  Research  Social  Scientist,  or  to 
Alice  M.  McSweeney,  Social  Science 
Analyst,  USDA  Forest  Service,  Rocky 
Mountain  Research  Station,  333 


Broadway  SE.,  Suite  115,  Albuquerque, 
NM  87102-3497. 

Comments  also  may  be  submitted  via 
facsimile  to  (505)  724-3688  or  by  e-mail 
to:  craish@fs.fed.us  or 
amcsweeney@fs.fed.us.  The  public  may 
inspect  comments  received  at  333 
Broadway  SE.,  Ste.  115,  Albuquerque, 
NM  87106-3497  during  normal  business 
hours.  Visitors  are  encouraged  to  call 
ahead  to  (505)  724-3666  to  facilitate 
entry  to  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Raish,  Rocky  Mountain  Research 
Station,  telephone:  (505)  724-3666,  or 
Alice  M.  McSweeney,  Rocky  Mountain 
Research  Station,  telephone:  (505)  724- 
3677.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federeil  Relay 
Service  (FRS)  at  1-800-877-8339 
twenty-four  hours  a  day,  every  day  of 
the  year,  including  holidays. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collections 

Title:  Economic,  Social,  and  Cultural 
Aspects  of  Livestock  Ranching  on  the 
Santa  Fe  and  Carson  National  Forests. 

OMB  Number:  0596-New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  New. 

Abstract:  Management  of  Federal 
lands  is  often  hampered  because  land 
managing  agencies  lack  sufficient 
information  to  understand  and  monitor 
socio-cultural  values  and  changing 
attitudes  toward  land  and  resource  use. 
This  lack  of  up-to-date  information 
impedes  efforts  of  the  Forest  Service 
(FS)  to  work  with  livestock  ranchers 
who  graze  their  cattle  under  permit  on 
Forest  Service  managed  lands 
(permittees). 

In  northern  New  Mexico,  many 
grazing  permittees  are  descendants  of 
Hispanic  settlers  who  farmed  and 
ranched  in  the  area  for  400  years.  Prior 
to  U.S.  takeover  of  the  region  in  1848, 
much  of  the  land  now  grated  under 
Federal  permits  was  owned  or  used  by 
local  communities  under  Spanish  and 
Mexican  land  grants.  Cultural 
differences  and  historic  problems  over 
land  use  contribute  to  disagreements 
and  misunderstandings  between  the 
permittees  and  Federal  land  managers. 

The  study  for  which  this  information 
collection  is  needed  will  encompass  all 
grazing  permittees  on  the  Espanola 
District  of  the  Santa  Fe  National  Forest 
and  the  Canjilon  District  of  the  Carson 
National  Forest.  It  will  provide  data  on 
economic,  social,  and  cultiu"al 
contributions  of  livestock  ownership  to 
the  grazing  permittees  of  northern  New 
Mexico.  A  prior  pilot  study  conducted 
in  1998  on  the  two  forests;  along  with 
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studies  conducted  in  the  late  1960s  and 
1970s  require  updating  and  revision  to 
provide  the  most  current  information. 
Additionally,  the  pilot  study  indicates 
that  there  is  a  need  for  a  broader  base 
of  data. 

j  The  results  of  this  research  should 
h^lp  agency  personnel  manage  the  land 
niore  effectively  and  work  more 
cooperatively  with  livestock  grazing 
permittees.  Such  information  may  also 
serve  to  improve  agency  relations  with 
area  conununities  by  promoting  greater 
understanding  of  the  local  cultiue  and 
the  role  of  livestock  ownership  in  that 
culture.  As  the  public  becomes  more 
involved  in  the  federal  land 
management  decision-making  process, 
the  need  for  public  education  on  the 
relationship  between  land  and  the  nual 
way  of  life  increases. 

"To  collect  the  required  information, 
social  science  researchers  from  the 
Rocky  Moimtain  Research  Station, 
USDA  Forest  Service  will  personally 
administer  a  questionnaire  to  grazing 
permittees  from  the  Santa  Fe  and  Carson 
National  Forests.  Respondents  who  are 
unable  to  schedule  an  interview  will 
have  the  option  of  returning  their 
completed  questionnaire  bv  mail. 

The  data  collected  will  describe  the 
economic,  social,  and  cultural 
contributions  of  livestock  operations  to 
grazing  permittees  including:  (1) 
Background  information  on  the 
permittee  and  his/her  family;  (2) 
background  information  on  the  livestock 
operation;  (3)  contribution  of  the 
livestock  operation  to  the  household 
economy;  (4)  contribution  of  the 
livestock  operation  to  the  cultural,  and 
lifestyle;  (5)  land  use  values  of  the 
family  and  community.  After 
completing  the  information  collection, 
researchers  will  compile  and  analyze 
the  data. 

J  The  compiled  data -from  this  study 
ill  be  used  to  assist  managers  on  the 
two  forests  to  work  more  effectively 
with  grazing  permittees  by  encouraging 
increased  intercultural  understanding. 
Additionally,  the  collected  information 
may  be  used  in  developing  and 
updating  grazing  allotment  plans  and  in 
developing  forest  plan  revisions.  This 
type  of  information  is  also  valuable  in 
public  education  programs  concerning 
the  rural  culture  of  northern  New 
Mexico.  The  results  of  this  study  will 
also  serve  as  the  foundation  for  multiple 
re^arch  publications. 

iSince  tnis  study  is  designed  to 
provide  information  on  small-scale 
livestock  operations  on  Federal 
allotments,  its  implementation  is  of 
considerable  importance.  If  this  data  is 
not  collected,  grazing  allotment  plans 
and  forest  plan  revisions  for  the  target 


forests  will  not  be  based  on  the  most 
current  and  appropriate  socio-cultural 
and  economic  information. 
Furthermore,  agency  relations  with  the 
community  may  be  hindered  from  a  lack 
of  knowledge  that  might  otherwise  help 
to  promote  intercultiu-al  understanding 
and  cooperation. 

Estimate  of  Annual  Burden:  One  and 
a  half  hours. 

Type  of  Respondents:  Livestock 
ranchers/owmers  who  have  permits  to 
graze  cattle  or  sheep  on  the  Santa  Fe 
and  Carson  National  Forests  in  northern 
New  Mexico. 

Estimated  Annual  Number  of 
Respondents:  600  respondents. 

Estimated  Armual  Number  of 
Responses  per  Respondent:  One  time. 
This  is  a  one-time  collection  of 
information. 

Estimated  Total  Annual  Burden  on 
Respondents:  900  total  hours.  This  is  a 
one-time  collection  of  information. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 

Dated:  May  2,  2003. 
Robert  Lewis,  Jr., 

Deputy  Chief,  Research  and  Development. 
(FR  Doc.  03-11409  Filed  5-7-03;  8:45  am] 
BILUNG  CODE  3410-11-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  May  13,  2003;  3  p.m.- 
4:15  p.m. 


place:  Radio  Free  Asia,  2025  M  Street, 
NW.,  Suite  300,  Washington,  DC  20036. 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Govenunent-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  field.  This  meeting  is 
closed  because  if  open  it  likely  would 
either  disclose  matters  that  would  be 
properly  classified  to  be  kept  secret  in 
the  interest  of  foreign  policy  under  the 
appropriate  executive  order  (5  U.S.C. 
552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  V.SX:,  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Biu%au. 
(5  U.S.C.  552b.(c)(2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contract  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)401-3736. 

Dated:  May  5,  .2003. 
Carol  Booker, 

Legal  Counsel. 

[FR  Doc.  03-11604  Filed  5-6-03;  2:11  pm] 

BILUNG  CODE  8230-01-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-845,  A-122-«47] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Durum  Wheat  and  Hard  Red 
Spring  Wheat  From  Canada 

AGENCY:  Import  Administration, 
InternpUonal  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determinations  of  sales  at  less  than  fair 
value. 

SUMMARY:  We  preliminarily  determine 
that  durum  wheat  and  hard  red  spring 
wheat  from  Canada  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733(b)  of  the  Tariff  Act  of  1930. 
as  amended. 

Interested  parties  are  invited  to 
comment  on  these  preliminary 
determinations.  If  these  investigations 
proceed  normally,  we  will  make  our 
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final  determinations  within  75  days  of 
these  preUminary  determinations. 

EFFECTIVE  DATE:  May  8.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder,  JuHe  Santoboni.  or 
Cole  Kyle.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230:  telephone:  (202) 
482-0189.  (202)  482-4194,  or  (202)  482- 
1503,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

Since  the  initiation  of  these 
investigations  [Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Durum  Wheat  and  Hard  Red 
Spring  Wheat  from  Canada,  67  FR 
65947  (October  29,  2002)  ["Initiation 
Notice"),  the  following  events  have 
occurred: 

On  November  1,  2002,  we  solicited 
comments  from  interested  parties 
regarding  the  criteria  to  be  used  for 
model-matching  purposes.  We  received 
numerous  comments  on  our  proposed 
matching  criteria  in  November  and 
December  2002.  Furthermore,  we  held 
discussions  on  the  issue  of  model 
matching  with  officials  from  the  North 
American  Millers  Association  and  the 
U.S.  Department  of  Agriculture  on 
November  15  and  20,  2002,  respectively. 
On  December  6,  2002,  the  Department 
adopted  the  model  match  criteria  and 
hierarchy -for  these  proceedings.  See 
Memorandum  to  John  Brinkmann, 
."Selection  of  Model  Matching  Criteria 
for  Purposes  of  the  Antidumping  Duty 
Questiormaire,"  dated  December  6, 
2002,  which  is  on  file  in  the  Central 
Records  Unit  ("CRU")  in  room  B-099  of 
the  main  Department  building. 

On  November  25,  2002,  the  United 
States  International  Trade  Commission 
("ITC")  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  durum  wheat  and  hard  red 
spring  ("HRS")  wheat  from  Canada  are 
materially  injuring  the  United  States 
durum  wheat  and  HRS  wheat  industries 
[see  ITC  Investigation  Nos.  731-TA- 
1019A  and  1019B  (Publication  No. 
3563)). 

On  December  4,  2002,  we  selected  the 
Canadian  Wheat  Board  ("CWB")  as  the 
mandatory  respondent  in  these 
proceedings.  For  further  discussion,  see 
Memorandum  to  John  Brinkmann, 
"Respondent  Selection"  dated 
December  4,  2002  ["Respondent 
Selection  Memorandum"),  which  is  on 
file  in  the  CRU.  We  subsequently  issued 
the  antidumping  questionnaires  to  the 
CWB  on  December  9,  2002. 


On  November  18,  2002,  the 
Government  of  Canada  ("GOC") 
submitted  two  scope  exclusion  requests. 
See  "Scope  Comments"  section,  below. 
On  December  12,  2002,  the  petitioners  ^ 
submitted  their  rebuttal  comments.  The 
GOC  and  the  petitioners  submitted 
additional  comments  on  February  4  and 
11,  2003,  respectively. 

On  December  23,  2002,  the  petitioners 
submitted  comments  in  support  of  their 
allegation  that  a  particular  market 
situation,  within  the  meaning  of  section 
773(a)(l)(C)(iii)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  exists  with 
regard  to  sales  of  durum  wheat  and  HRS 
wheat  in  Canada.  Further  information 
and  comments  were  received  from  the 
CWB,  the  petitioners,  and  the  GOC 
throughout  January  2003.  On  February 
4,  2003,  the  Department  4nformed 
interested  parties  that,  based  on 
evidence  on  the  records  of  these 
investigations  as  of  that  date,  we 
determined  that  it  is  appropriate  for  the 
Department  to  collect  Canadian  home 
market  sales  data  for  use  as  the  basis  for 
normal  value.  See  "Selection  of 
Comparison  Market,"  below. 

In  January  and  February  2003,  the 
Department  received  responses  to 
sections  A,  B,  and  C  of  the  Department's 
original  questionnaire  from  the  CWB. 
The  Department  issued  supplemental 
questionnaires  for  sections  A,  B,  and  C 
in  February  and  March  2003,  and 
received  responses  from  the  CWB  from 
February  through  April  2003. 

On  January  24,  2003,  pursuant  to 
section  733(c)(1)(B)  of  the  Act,  we 
determined  that  these  proceedings  are 
extraordinarily  complicated  and  that 
additional  time  was  necessary  to  make 
our  preliminary  determinations. 
Therefore,  we  postponed  the 
preliminary  determinations  until  no 
later  than  May  1,  2003.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Durum  Wheat  and  Hard  Red 
Spring  Wheat  from  Canada,  67  FR 
24114  (January  31.  2003). 

On  January  29,  2003,  the  petitioners 
made  an  allegation  of  sales  below  the 
cost  of  production  ("COP")  against  sales 
of  HRS  wheat  from  Canada.  On 
February  19,  2003,  the  petitioners 
revised  their  sales-below-COP  allegation 
on  HRS  wheat  and  also  alleged  that 
sales  of  durum  wheat  in  Canada  were 
made  at  prices  below  COP.  The 
petitioners  supplemented  their  cost 
allegation  on  February  24,  2003.  The 
CWB  submitted  conmients  on  these  cost 


'  The  petitioners  are  the  North  Dakota  Wheat 
Commission  ("NDWC")  (hard  red  spring  wheat),  the 
Durum  Growers  Trade  Action  Committee  (durum 
wheat),  and  the  U.S.  Durum  Growers  Association 
(durum  wheat). 


allegations  on  February  7,  24.  and  27, 
2003.  On  February  25,  2003,  the 
Department  initiated  a  cost  investigation 
on  Canadian  sales  of  HRS  wheat.  See 
Memorandum  to  Neal  Halper.  "Certain 
Hard  Red  Spring  Wheat  from  Canada: 
Petitioner's  Allegation  of  Sales  Below 
the  Cost  of  Production  by  the  Canadian 
Wheat  Board,"  dated  February'  25,  2003, 
which  is  on  file  in  the^CRU. 

Also,  on  Februar}'  28",  2003,  we 
solicited  comments  from  interested 
parties  regarding  the  selection  of  cost 
respondents  in  the  sales-below-cost 
investigation  of  HRS  wheat.  We 
received  comments  from  the  petitioners 
and  the  CWB  on  February  28,  March  3. 
and  March  7,  2003.  On  March  10,  2003, 
we  solicited  additional  comments  from 
interested  parties  on  oiu-  proposed  cost 
respondent  selection  methodology.  On 
March  12.  2003.  we  received  comments 
on  the  proposed  cost  respondent 
selection  methodology  from  the 
petitioners  and  the  CWB.  Thereafter,  on 
March  14,  2003,  the  Department  issued 
a  section  D  questionnaire  to  selected 
cost  respondents.  The  Department 
received  responses  to  section  D  of  the 
Department's  questionnaire  on  April  21, 
2003.  Supplemental  questioimafres  for 
section  D  will  be  issued  subsequent  to 
the  preliminary  determination  on  HRS 
wheat. 

On  February  28,  2003,  the  Department 
determined  not  to  initiate  a  cost 
investigation  on  Canadian  sales  of 
durum  wheat.  See  Memorandum  to  Neal 
Halper,  "Certain  Durum  Wheat  from 
Canada:  Petitioner's  Allegation  of  Sales 
Below  the  Cost  of  Production  by  the 
Canadian  Wheat  Board,"  dated  February 
28,  2003.  which  is  on  file  in  the  CRU. 
On  March  10.  2003.  the  petitioners 
requested  that  the  Department 
reconsider  its  decision  to  not  initiate  an 
investigation  of  sales  below  COP  by  the 
CWB.  The  petitioners  submitted  further 
information  and  comments  on  March 
14.  21,  27,  and  31,  2003.  On  March  12. 
25.  and  28,  2003,  the  CWB  filed 
comments  opposing  the  petitioners' 
request  for  reconsideration.  On  April  8, 
2003,  the  Department  reaffirmed  its 
decision  not  to  initiate  a  cost 
investigation  on  Canadian  sales  of 
dunmi  wheat.  See  Memorandum  to 
Susan  Kuhbach,  Acting  Deputy 
Assistant  Secretary,  "Antidumping  Duty 
Investigation  of  Certain  Durum  Wheat 
from  Canada;  Request  for  the 
Department  to  Reconsider  its  Decision 
to  Not  Initiate  an  Investigation  of  Sales 
Below  the  Cost  of  production  by  the 
Canadian  Wheat  Board,"  dated  April  8, 
2003.  which  is  on  file  in  the  CRU. 

On  April  23  and  25.  2003.  the 
petitioners  submitted  comments  with 
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I  Aspect  to  the  upcoming  preliminary 
(  eterminations. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
tlie  products  covered  are  (1)  durum 
wheat  and  (2)  hard  red  spring  wheat. 

i  I.  Durum  Wheat 

Imports  covered  by  this  investigation 
^  all  varieties  of  durum  wheat  from 
Canada.  This  includes,  but  is  not 
limited  to,  a  variety  commonly  referred 
tja  as  Canada  Western  Amber  Durum. 
"The  merchandise  subject  to  this 
investigation  is  currently  classifiable 
nder  the  following  Harmonized  Tariff 
chedule  of  the  United  States 
d'HTSUS")  subheadings:  1001.10.00.10. 
001.10.00.91,  1001.10.0Q.92, 
001.10.00.95,  1001.10.00.96,  and 
001.10.00.99.  Although  the  HTSUS 
Subheadings  are  provided  for 
convenience  and  customs  purposes,  oiu- 
written  description  of  the  scope  of  these 
proceedings  is  dispositive. 

B.  Hard  Red  Spring  Wheat 

I  Imports  covered  by  this  investigation 
are  all  varieties  of  hard  red  spring  wheat 
from  Canada.  This  includes,  but  is  not 
limited  to.  varieties  commonly  referred 
to  as  Canada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  currently  classifiable 
ilnder  the  following  HTSUS 
subheadings:  1001.90.10.00, 
1001.90.20.05,  1001.90.20.11, 
1001.90.20.12.  1001.90.20.13. 
1001.90.20.14,  1001.90.20.16. 
1001.90.20.19.  1001.90.20.21. 
1001.90.20.22.  1001.90.20.23, 
1001.90.20.24.  1001.90.20.26, 
1001.90.20.29, 1001.90.20.35,  and 
1001.90.20.96.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
vrritten  description  of  the  scope  of  these 
ptroceedings  is  dispositive. 

Sk:ope  Comments 

In  accordance  with  our  regulations, 
we  set  aside  a  period  of  time  for  parties 
tp  raise  issues  regarding  product 
coverage  and  encouraged  all  parties  to 
submit  comments  within  20  calendar 
days  of  publication  of  the  Initiation 
Notice  [see  67  FR  65948). 

I  On  November  18,  2002,  we  received 
a  request  fi-om  the  GOC  to  amend  the 
scope  of  these  investigations  and  the 
cpmpanion  countervailing  duty  ("CVD") 
investigations  of  hard  red  spring  wheat 
and  durum  wheat.  Specifically,  the  GOC 
requested  that  the  scope  be  amended  to 
exclude  those  areas  of  Canada  where  the 
CWB  does  not  have  jurisdiction,  and  to 


remove  Harmonized  Tariff  Schedule 
number  1001.90.20.96  from  the  scope  of 
the  antidumping  and  CVD 
investigations  of  certain  hard  red  spring 
wheat. 

On  December  12.  2002.  the  petitioners 
submitted  rebuttal  comments.  On    - 
February  4,  2003,  the  GOC  responded  to 
those  comments,  and  on  February  11, 
2003.  the  petitioners  commented  on  the 
GOC's  February  4.  2003  comments. 

In  the  concurrent  CVD  investigations 
of  durum  wheat  and  HRS  wheat  from 
Canada,  the  Department  preliminarily 
determined  that  these  scope  exclusions 
were  not  warranted.  For  further 
discussion,  see  the  March  3,  2003 
memorandum  to  Acting  Deputy 
Assistant  Secretary  Susan  H.  Kuhbach, 
"Scope  Exclusion  Requests:  Non- 
Canadian  Wheat  Board  Areas  and 
HTSUS  1001.90.20.96."  on  file  in  the 
CRU  for  the  instant  proceedings;  and 
Preliminary  Affirmative  Countervailing 
Duty  Determinations  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  With  Final  Antidumping 
Duty  Determinations:  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat  from 
Canada,  68  FR  11374. 11375  (March  10, 
2003). 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1.  2001.  through  June  30.  2002. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition  [i.e.,  September  13, 
2002). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  durum 
wheat  and  hard  red  spring  wheat  from 
Canada  to  the  United  States  were  made 
at  less  than  fair  value  ("LTFV"),  we 
compared  the  ^xport  price  ("EP")  to  the 
normal  value  ("NV"),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI  weighted-average  EPs  to 
NVs.  Any  specific  changes  to  the  EP  and 
NV  calculations  are  discussed  in  the 
May  1.  2003,  calculation  memoranda, 
which  are  on  file  in  the  CRU 
("Calculation  Memoranda"). 

Product  Comparisons 

In  accordance  with  secdon  771(16)  of 
the  Act.  we  considered  all  products 
produced  and  sold  by  the  CWB  in  the 
home  market  during  the  POI  that  fit  the 
description  in  the  "Scope  of 
Investigations"  section  of  this  notice  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  of  identical 


merchandise  made  in  the  home  market, 
where  possible.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  made  in  the  ordinary 
course  of  trade  to  compare  to  U.S.  sales! 
we  compared  U.S.  sales  to  sales  of  the 
most  similar  foreign  like  product  made 
in  the  ordinary  course  of  trade. 

To  identify  identical  and  similar 
merchandise  for  purposes  of  comparing 
U.S.  and  home  market  sales,  we 
developed  several  product 
characteristics.  Specifically,  for  dunmi 
wheat,  we  asked  the  CWB  to  report 
information  on  the  type,  grade,  protein 
content,  vitreous  kernel  content,  test 
weight,  and  moisture  content,  for  each 
sale  during  the  POI.  For  HRS  wheat,  we 
asked  the  CWB  to  report  information  on 
the  type,  grade,  protein  content,  class, 
vitreous  kernel  content,  test  weight,  and 
moisture  content,  for  each  sale  during 
the  POI. 

In  its  submissions  concerning  model 
matching,  as  well  as  in  its  initial 
questionnaire  responses,  the  CWB 
consistently  asserted  that  it  would  be 
unable  to  provide  complete  data  on 
vitreous  kernel  content,  test  weight,  and 
moisture  content,  because  such  data  are 
not  normally  maintained  in  the  CWB's 
books  and  records — in  either  electronic 
or  hard  copy  form — in  the  ordinary 
course  of  business.  Because  the 
Department  found  that  these  product 
characteristics  are  appropriate  for  model 
matching  purposes  in  these 
proceedings,  we  reiterated  oiu  request 
that  the  CWB  supply  all  available  data 
to  the  Department.  In  its  April  23,  2003. 
supplemental  questionnaire  response, 
the  CWB  stated  that  it  had  reported  all 
of  the  product  characteristic  data 
available  to  it.  For  durum  wheat,  the  ' 
CWB  reported  complete  product 
characteristics  for  virtually  all  U.S.  sales 
and  reported  complete  data  for 
approximately  half  of  the  home  market 
sales.  For  HRS  wheat,  however,  the 
CWB  reported  complete  product 
characteristic  data  for  only  a  small 
number  of  U.S.  and  home  market  sales. 
The  CWB  reiterated  that,  because  data 
on  these  product  characteristics  are  not 
maintained  in  the  CWB's  normal  course 
of  business  for  a  majority  of 
transactions,  the  sales  databases  were 
"necessarily  incomplete."  See  CWB's 
April  23.  2003.  submission,  at  2. 

For  purposes  of  these  preliminary 
determinations,  we  have  accepted  the 
CWB's  statement  that  it  has  reported  all 
the  product  characteristic  information 
available  to  it.  However,  given  the 
magnitude  of  the  missing  data,  we 
intend  to  verify  very  carefully  the 
CWB's  claim  that  all  data  were  reported 
and  that  it  does  not  consistently  collect 
or  maintain  data  on  vitreous  kernel 
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content,  test  weight,  and  moisture 
content.  Moreover,  we  continue  to  take 
the  position  that  all  the  product 
characteristics  selected  by  the 
Department  are  important  for  making 
proper  comparisons  in  these 
proceedings.  Therefore,  for  durum 
wheat,  we  have  matched  U.S.  sales  for 
which  complete  product  characteristic 
data  was  reported  to  those  home  market 
sales  also  containing  complete  product 
characteristic  data,  given  the  fact  that 
we  have  almost  complete  U.S.  data  and 
complete  data  on  a  sufficient  number  of 
home  market  sales.  For  HRS  wheat, 
however,  we  would  not  be  able  to  make 
meaningful  comparisons  if  we  were  to 
rely  on  all  seven  product  characteristics 
because  of  the  incompleteness  of  the 
U.S.  and  home  market  sales  databases. 
Accordingly,  we  have  matched  U.S. 
sales  of  HRS  wheat  to  home  market 
sales  using  only  the  first  lour  product 
characteristics  (i.e.,  type,(grade,  protein 
content,  and  class).  However,  we  note 
that,  consistent  with  the  methodology 
outlined  in  the  Memorandum  from 
Theresa  L.  Caherty  and  Michael  P. 
Martin  to  Neal  M.  Halper, 
"Identification  of  Cost  of  Production 
Respondents,"  dated  April  22,  2003 
("Cost  Respondent  Selection 
Memorandum"),  which  is  on  file  in  the 
CRU,  we  have  excluded  Canadian 
western  extra  strong  wheat,  Canadian 
prairife  spring  wheat,  and  feed  wheat 
from  the  HRS  wheat  antidumping  duty 
analysis  due  to  the  relatively  small 
quantity  of  sales  of  these  products  to  the 
United  States  diuing  the  POL 

Date  of  Sale 

In  its  original  questionnaire 
responses,  the  CWB  reported  home 
market  and  U.S.  sales  using  invoice  date 
as  the  date  of  sale.  Based  on  the 
description  of  the  sales  process 
provided  by  the  CWB,  we  note  that,  in 
the  CWB's  normal  commercial  practice, 
the  sales  invoice  is  normally  issued  after 
the  date  of  shipment.  Because  the  date 
of  shipment  almost  always  precedes  thg 
reported  date  of  sale,  we  preliminarily 
determine  that  the  date  of  shipment 
better  reflects  the  date  on  which  the 
CWB  established  the  material  terms  of 
sale,  in  accordance  with  19  CFR 
351.401(1).  Accordingly,  we  have  relied 
on  the  date  of  shipment  as  the  date  of 
sale. 

Export  Price 

For  both  durum  wheat  and  HRS 
wheat,  we  calculated  EP,  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  merchandise  was  sold  prior  to 
importation  by  the  exporter  or  producer 
outside  the  United  States  to  the  first 
imaffiliated  piux:haser  in  the  United 


States,  or  to  an  unaffiliated  purchaser 
for  exportation  to  the  United  States,  and 
because  constructed  export  price 
methodology  was  not  otherwise 
warranted.  We  based  EP  on  the  in-store 
or  C&F  price  to  unaffiliated  purchasers 
in  the  United  States.  We  identified  the 
starting  price,  where  appropriate,  by 
accounting  for  interest  enlarges/ 
allowances,  cleaning  allowances,  cost  of 
moving  charges,  late  shipment  storage 
charges,  rail  fireight  allowances,  and 
billing  adjustments,  where  applicable. 
The  CWB  reported  agent's  conunissions 
as  an  adjustment  to  the  starting  price. 
We  treated  these  expenses  as 
conunission  expenses.  See  Calculation 
Memoranda.  We  also  made  deductions 
for  movement  expenses  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 
These  included,  where  appropriate, 
foreign  inland  freight  (country  elevator 
to  terminal,  or  Thunder  Bay  to  St. 
Lawrence  freight  charges),  rail  carrier 
charges,  hopper  car  charges,  terminal 
expenses,  fobbing  costs  (charges 
associated  with  loading  the  wheat  onto 
the  vessel),  demurrage/despatch  costs, 
country  elevator  storage  expenses, 
freight  revenue,  and  certain  other  freight 
charges,  which,  because  of  their 
proprietary  nature,  cannot  be 
summarized  in  this  notice.  See 
Calculation  Memoranda.  As  noted  in  the 
Calculation  Memoranda,  we  reclassified 
certain  expenses  reported  by  the  CWB 
as  movement  expenses  as  direct  selling 
expenses. 

Nomial  Value 

A.  Selection  of  Comparison  Market 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  In 
order  to  determine  whether  there  is  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NW  (i.e.,  whether  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  comp^ed  the 
CWB's  volume  of  home  market  sales  of 
the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Act.  Because  the  CWB's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 


was  viable  for  both  durum  wheat  and 
HRS  wheat. 

In  the  Initiation  Notice,  we 
determined  that  information  reasonably 
available  to  the  petitioners  indicated  the 
existence  of  a  particular  market 
situation — pursuant  to  section 
773(a)(l)(C)(iii)  of  the  Act— which 
rendered  price  comparisons  between 
home  market  and  U.S.  prices 
inappropriate  for  purposes  of 
determining  whether  to  initiate  these 
investigations.  See  Initiation  Notice,  67 
FR  at  65949.  We  noted,  however,  that 
during  the  course  of  these  investigations 
we  would  examine  further  the  issue  of 
particular  market  situation  and,  if 
necessary,  the  proper  comparison 
markets  to  be  used  in  each  investigation. 
Id. 

In  a  letter  to  interested  parties  dated 
February  4,  2003,  we  acknowledged  that 
"(t]he  existence  of  a  government  entity, 
the  CWB,  as  a  monopoly  buyer  and 
seller  of  wheat  in  the  Canadian 
domestic  market  raised  legitimate 
concerns  that  a  particular  market 
situation  might  exist  with  respect  to  the 
Canadian  home  market  in  these 
investigations."  However,  based  on 
evidence  on -the  records  of  these 
investigations  as  of  that  date,  we  did  not 
find  that  the  Canadian  government 
controls  prices  to  such  an  extent  that 
they  are  non-competitiTe  and 
inappropriate  for  use  in  our  dumping 
analyses.  Also,  in  past  cases  the 
Department  has  recognized  a  strong 
preference  for  using  the  home  market  in 
the  Department's  dumping  calculations 
and,  therefore,  has  established  a  high 
threshold  for  rejecting  home  market 
sales  based  upon  a  particular  market 
situation.^  In  the  case  of  durum  wheat 
and  HRS  wheat,  we  determined  that  it 
is  appropriate  to  collect  Canadian  home 
market  sales  data  for  use  as  the  basis  for 
normal  value.  However,  we  also 
acknowledged  that  a  number  of 
questions  needed  to  be  addressed  before 
a  final  decision  on  this  issue  could  be 
rendered  and  that  any  decision  made  on 
this  issue  was  subject  to  change  based 
on  evidence  collected  in  supplemental 


2  See  Fresh  Kiwifruit  from  New  Zealand:  Final 
Results  of  Antidumping  Administrative  Review,  61 
FR  46438  ^September  3, 1996);  Certain  Cold-Rolled 
and  Corrosion-Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  18404  (April  15, 
1997);  Notice  of  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Furfuryl  Alcohol  from 
South  Africa,  62  FR  61804  (November  14,  1997); 
Notice  of  Final  Determination  of  Sales  at  Less  than 
Fair  Value:  Fresh  Atlantic  Salmon  from  Chile.  63 
FR  31411  (June  8, 1998):  Final  Results  of 
Antidumping  Duty  Administrative  Review: 
Electrolytic  Manganese  Dioxide  from  Greece,  65  FR 
68978  (November  15,  2000). 
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questionnaires  or  our  findings  at 
verification. 

Accordingly,  in  the  February  4,  2003, 
supplemental  section  A  questionnaire 
(which  was  modified  slightly  on 
February  20,  2003),  we  asked  the  CWB 
to  provide  further  information  regarding 
the  alleged  particular  market  situation. 
Specifically,  we  asked  questions 
designed  to  establish  whether  the 
CWB's  prices  in  the  home  market  are 
based  upon  competitively  set  prices  and 
whether  the  CWB  consistently  bases  its 
prices  on  a  published  U.S.  price  (e.g., 
daily  prices  reported  by  the 
Minneapolis  Grain  Exchange  or  other 
sources).  On  February  21  and  March  4. 
2003,  the  CWB  submitted  responses  to 
the  supplemental  section  A 
questionnaire.  On  April  23,  2003,  the 
petitioners  submitted  additional 
comments  on  this  issue. 

No  new  information  provided  by 
interested  parties  since  our  February  4, 
2003,  letter  suggests  that  the  Canadian 
government  controls  prices  to  such  an 
extent  that  they  are  non-competitive  and 
inappropriate  for  use  in  our  dumping 
analyses.  See  Memorandum  to  Jeffrey  A. 
May,  Deputy  Assistant  Secretary, 
"Particular  Market  Situation,"  dated 
May  1,  2003,  which  is  on  file  in  the 
CRU.  Accordingly,  we  continue  to  find 
that  it  is  appropriate  to  use  home  market 
sales  for  purposes  of  determining 
normal  value  in  these  investigations. 
Because  this  finding  is  based,  in  part,  on 
representations  by  the  CWB  about  how 
it  sets  prices  in  the  home  market,  our 
decision  regarding  the  appropriateness 
of  Canadian  home  market  prices  may  be 
subject  to  change  based  upon  the  results 
of  verification. 

B.  Affiliated-Party  Transactions  and 
Ann 's  Length  Test 

In  its  questionnaire  responses,  the 
CWB  noted  that  it  is  treating  grain 
producers  that  supply  grain  to  the  CWB 
as  affiliated  parties,  given  the  various 
aspects  of  the  relationship  between  the 
western  Canadian  grain  producers  and 
the  CWB.  Specifically,  western 
Canadian  grain  producers  supply  the 
CWB,  are  members  of  the  CWB,  and 
elect  two-thirds  of  the  CWB  Board; 
therefore,  according  to  the  CWB,  the 
western  Canadian  farmers  control  the 
CWB  Board.  See  the  CWB's  January  10, 
2003,  section  A  questionnaire  response, 
at  A-16  to  A-17.  However,  the  CWB 
further  noted  that,  imder  its  "Producer 
Direct  Sales"  ("PDS")  program,  the 
CWB  makes  sales  to  grain  producers, 
and  it  has  treated  sales  to  these 
producers  as  unaffihated  party 
transactions.  In  other  words,  the  CWB 
appears  to  have  considered  grain 
producers  to  be  affiliated  parties  when 


they  supply  grain  to  the  CWB,  but 
considered  the  same  entities  to  be 
unaffiliated  when  they  act  as  customers 
under  the  PDS  program.  For  purposes  of 
these  preliminary  determinations,  we 
are  treating  sales  to  producers  under  the 
PDS  program  as  affiliated  party 
transactions  because  these  entities  are 
affiliated  vdth  the  CWB  pursuant  to 
section  771(33)(G)  of  the  Act. 

The  Department's  standard  practice 
with  respect  to  the  use  of  home  market 
sales  to  affiliated  parties  for  NV  is  to 
determine  whether  such  sales  are  at 
arm's  length  prices.  Therefore,  in 
accordance  with  that  practice,  we 
performed  an  arm's  length  test  on  the 
CWB's  sales  to  affiliates  as  follows. 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 
these  sales  were  made  at  arm's  length 
prices,  we  compared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges  and  direct 
selling  expenses.  Where,  for  the  tested 
models  of  subject  merchandise,  prices  to 
the  affiliated  party  were  on  average  99.5 
percent  orjmore  of  the  price  to  the 
imaffiliated  parties,  we  determined  that 
sales  mage  to  the  affiliated  party  were 
at  arm's/ength.  See  19  CFR  351.403(c) 
and  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27355  (May  19,  1997).  In 
instances  where  no  price  ratio  could  be 
constructed  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  from  our  LTFV 
analysis.  See,  e.g..  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  58  FR  37062, 
37077  (July  9, 1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made  a 
comparison  to  the  next  most  similar 
model. 

C.  Cost  of  Production  Analysis 

As  noted  above,  based  on  our  analysis 
of  an  allegation  made  by  the  petitioners 
after  initiation  of  these  investigations, 
we  found  that  there  were  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  HRS  wheat  in  the  home  market  were 
made  at  prices  below  their  COP. 
Accordingly,  pursuant  to  section  773(b) 
of  the  Act,  we  initiated  a  company- 
specific  sales-below-cost  investigation 
to  determine  whether  sales  of  HRS 


wheat  were  made  at  pricps  below  their 
COP.  ^ 

As  noted  above  in  the  case  history, 
the  Department  selected  the  CWB,  the 
largest  exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  POI,  as  the  sole  respondent  in  the 
HRS  wheat  investigation.  The  CWB's 
February  5,  2003,  section  A 
questionnaire  response  stated  that  it  was 
an  exporter  of  the  subject  merchandise, 
not  the  producer  of  subject 
merchandise,  and  included  a  list  of 
wheat  suppliers.  Because  there  are  more 
than  56,000  HRS  wheat  producers  in    ■ 
Canada,  the  Department  developed  a 
methodology  to  calculate  a 
representative  COP  and  constructed 
value  ("CV")  for.the  merchandise  under 
consideration.  The  Department's  cost 
respondent  methodology'  resulted  in 
stratifying  producers  of  HRS  wheat  by 
all  relevant  soil  types  within  each  major 
producing  province  in  Canada  and 
selecting  a  sample  size  that  ensured  a 
minimum  of  two  producers  within  each 
stratum.3  The  resulting  final  sample  size 
was  twenty-seven  producers.  A  simple 
average  of  the  costs  of  production 
within  a  stratum  was  calculated  and 
then  the  amounts  per  stratum  were 
weight  averaged  based  on  each  stratum's 
delivered  tons. 

Of  the  twenty-seven  producers 
selected,  one  producer  (i.e.,  cost 
respondent  2)  ■*  chose  not  to  respond  to 
the  Department's  questionnaire,  two 
other  producers  (i.e.,  cost  respondents 
10  and  27)  did  not  respond  based  on 
extenuating  circumstances  discussed 
below,  and  one  other  producer  (i.e.,  cost 
respondent  19)  had  significant  issues 
with  respect  to  the  reporting  of  its  COP. 
Therefore,  as  described  in  detail  below, 
because  these  producers  have  not 
provided  the  necessary  information  on 
the  record  to  calculate  the  simple- 
average  COP  within  their  respective 
stratum,  the  use  of  facts  otherwise 
available  is  warranted. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 


^  See  Cost  Respondent  Selection  Memorandum. 

*  Due  to  the  proprietary  nature  of  the  name  of 
each  producer,  we  have  assigned  a  number  to  each 
fanner  ("cost  respondent")  that  will  be  used 
throughout  this  notice  when  referring  to  that 
specific  farmer.  A  list  or  code  key  identifying  the 
name  associated  with  each  cost  respondent  number 
can  be  found  in  attachment  1  of  the  Memorandum 
from  Theresa  L.  Caherty  and  Michael  P.  Martin  to 
Neal  M.  Halper,  "Cost  of  Production  and 
Constructed  Value  Adjustments  for  the  Preliminary 
Determination,"  dated  May  1.  2003  ("COP/CV 
Adjustments  Memorandum"),  which  is  on  file  in 
the  CRU. 
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submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act;  (C)  significantly  impedes  a 
proceeding  under  this  title;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act,  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title.5  Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  when  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information. 

With  respect  to  cost  respondent  2,  this 
producer  chose  not  to  respond  to  the 
Department's  questionnaire.  As  a  result, 
use  of  facts  available  is  appropriate 
pursuant  to  section  776(a)(2)(A)  of  the 
Act.  In  accordance  with  section  776(b) 
of  the  Act,  if  the  Department  finds  (hat 
"an  interested  party  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
an  adverse  inference  may  be  used  in 
determining  the  facts  otherwise 
available.  In  the  instant  case,  cost 
respondent  2  did  not  cooperate  to  the 
best  of  its  ability  by  failing  to  provide 
any  of  the  information  requested  in  the 
section  D  cost  questionnaire  with  no 
rationale  for  why  it  could  not  provide 
such  information  when  other  producers 
could.  Therefore,  as  adverse  facts 
available  for  the  preliminary 
determination  on  HRS  wheat  for  this 
cost  respondent,  we  used  the  higher  of 
the  COP  from  the  petition  for  the  same 
province  and  soil  type  or  the  highest 
reported  cost  for  other  cost  respondents 
within  the  same  stratum.  Based  on  our 
comparison  of  the  two  amounts  we 
found  that  the  reported  cost  for  the 
other  cost  respondents  within  the  same 


■•  where  the  Department  determines  that  a 
response  to  a  request  for  information  does  not 
comply  with  the  request,  sei:tion  782(d)  of  the  Art 
provides  that  the  Department  will  so  inform  the 
party  submitting  the  response  and  will,  to  the 
extent  practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the  deficiency.  If 
the  party  fails  to  remedy  the  deficiency  within  the 
applicable  time  limits,  the  Department  may,  subject 
to  section  782(e)  of  the  Act,  disregard  all  or  part  of 
the  original  and  subsequent  responses,  as 
appropriate.  Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to  consider 
information  that  is  submitted  by  an  interested  party 
and  is  necessary  to  the  determination  but  does  not 
meet  all  the  applicable  requirements  established  by 
the  administering  authority"  if  the  information  is 
timely,  can  be  verified,  and  is  not  so  incomplete 
that  it  cannot  be  used,  and  ifthe  interested  party 
acted  to  the  best  of  its  ability  in  providing  the 
information.  Where  all  of  these  conditions  are  met, 
the  statute  requires  the  Department  to  use  the 
information,  if  it  can  do  so  without  undue 
difficulties. 


stratum  was  higher.  As  a  result,  we  used 
the  other  respondent's  COP  within  the 
same  stratum  as  the  surrogate  cost  for 
cost  respondent  2, 

Both  cost  respondents  10  and  27  did 
not  respond  to  the  Department's  cost 
questionnaire  based  on  extenuating 
circumstances.  With  respect  to  cost 
respondent  10,  the  CWB  explained  that 
this  farmer  had  deliveries  of  HRS  wheat 
to  the  CWB  during  the  POI,  but  did  not 
produce  HRS  wheat  during  the  2001 
growing  season.  However,  cost 
respondent  10  did  have  affiliated  parties 
that  produced  HRS  wheat  during  the 
cost  reporting  period.  Therefore,  as  a 
surrogate,  cost  respondent  10  reported 
its  affiliate's  COP  for  the  cost  reporting 
period.  We  note  that  this  affiliate  was 
not  considered  a  cost  respondent  in  the 
sample  selection  and,  as  such,  we 
determined  it  would  not  be  appropriate 
to  include  the  affiliate's  COP  in  our 
overall  calculation  of  COP. 

Similar  to  cost  respondent  10,  cost 
respondent  27  did  not  provide  cost  data 
for  the  2001  growing  season  because  the 
information  was  not  available. 
Specifically,  cost  respondent  27  sold  its 
farming  operations  and  ceased  farming. 
Because  neither  cost  respondent  10  nor 
27  had  information  available  that  would 
enable  them  to  respond  to  the 
Department's  cost  questionnaire  and — 
in  the  case  of  cost  respondent  10 — they 
attempted  to  provide  some  cost 
information,  we  applied  neutral  facts 
available  for  the  HRS  wheat  preliminary 
determination  pursuant  to  sections 
776(a)(2)(A)  and  (B)  of  the  Act.  As 
neutral  facts  available,  we  have  relied 
on  the  cost  data  submitted  by  the  other 
cost  respondents  within  the  same 
stratum.  Therefore,  we  have  not 
included  an  amount  for  these  cost 
respondents  in  the  simple  average 
calculation  within  their  respective 
stratums. 

With  respect  to  cost  respondent  19, 
we  note  that,  unlike  the  farmers 
discussed  above,  it  submitted  COP 
information  for  the  cost  reporting 
period.  However,  due  to  extenuating 
circumstances  during  the  2001  cost 
reporting  period,  this  cost  respondent 
received  insurance  proceeds  that 
exceeded  its  total  cost  incurred.  In 
addition,  due  to  the  extenuating 
circumstances,  the  yield  per  acre  of 
wheat  was  aberrant  compared  to  the 
other  cost  respondents.  As  a  result,  we 
determined  that  neutral  facts  available 
was  warranted  pursuant  to  section 
776(a)(2)(B)  of  the  Act.  As  neutral  facts 
available  we  have  relied  on  the  cost  data 
submitted  by  the  other  cost  respondents 
within  the  same  stratum.  Therefore,  we 
have  not  included  an  amount  for  this 


cost  respondent  in  the  simple  average 
calculation  within  its  stratum. 

1,  Calculation  of  COP 

As  noted  above,  the  sole  respondent, 
the  CWB,  was  an  exporter  of  the  subject 
merchandise,  not  the  producer  of 
subject  merchandise.  Therefore, 
consistent  with  our  practice  regarding 
the  cost  of  resales  of  subject 
merchandise,  we  requested  COP  data 
from  a  sample  of  the  CWB's  wheat 
suppliers.  See  Cost  Respondent 
Selection  Memorandum,  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  a  single  weighted-average 
COP  based  on  the  sum  of  the  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  general 
and  administrative  (G&A)  expenses, 
interest  expenses,  and  home  market 
packing  costs  for  all  wheat  producers 
selected.  See  the  "Test  of  Comparison 
Market  Sales  Prices"  section  below  for 
treatment  of  home  market  selling 
expenses.  To  calculate  the  weighted 
average  COP,  we  first  simple  averaged 
the  COPs  within  each  stratum,  then 
weight  averaged  the  results  based  on 
each  stratum's  delivered  tons, 

2.  Common  and  Individual  Cost 
Respondent  Adjustments 

We  relied  on  the  COP  data  submitted 
by  each  cost  respondent  in  its  cost 
questionnaire  response,  except  in 
specific  instances  where  the  submitted 
costs  were  not  appropriately  quantified 
or  valued,  or  where  the  costs  otherwise 
required  adjustment,  as  discussed 
below: 

(A)  Common  Cost  Respondent 
Adjustments 

1 ,  We  adjusted  the  reported  labor 
costs  for  cost  respondents  1,  3-9,  11-16, 
18,  20-22,  and  24-26,  Virtually  all  of 
the  labor  provided  on  these  farms  was 
performed  by  the  owners.  For  reporting 
purposes,  the  cost  respondents  relied  on 
labor  hours  and  rates  from  a  study 
performed  by  Professor  Schoney  of  the 
University  of  Saskatchewan,  However, 
because  this  data  was  self-selected  by 
the  cost  respondents  and  only 
represented  data  collected  from  a  single 
province  (Saskatchewan),  we  relied 
instead  on  the  per  acre  labor  rates 
published  in  the  provincial  crop  guides, 

2.  We  disallowed  a  reported  ofiset  to 
the  COP  for  insurance  proceeds  received 
during  the  year  by  cost  respondents  7, 

8,  11,  15, 17,  22,  23,  25,  and  26.  These 
cost  respondents  failed  to  provide  any 
explanation  describing  the  facts 
surrounding  these  insurance  payments. 
For  example,  it  is  unclear  to  which 
year's  harvest  the  payments  relate,  what 
crops  are  affected,  or  whether  the 
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proceeds  are  based  on  market  value  for 
the  damaged  crops  or  to  recover  lost 
costs. 

3.  We  adjusted  the  direct  cost  pool 
used  to  allocate  variable  and  fixed 

--  overhead  costs  for  cost  respondents  1,3, 
4,  6,  8,  9,  11,  12,  14-16,  20,  21,  and  22- 
26.  Specifically,  we  excluded  the  cost  of 
purchased  livestock  (whether  expensed 
or  amortized)  and  imputed  labor  from 
the  direct  cost  pool, 

4.  We  deducted  imputed  labor  costs 
from  the  denominator  used  in  the 
calculation  of  the  G&A  and  financial 
expenses  ratios.  We  then  recalculated 
the  ratio  and  applied  the  result  to  the 
per-unit  cost  of  manufacture  ("COM"), 
exclusive  of  imputed  labor.  This 
adjustment  was  made  for  cost 
fespondents  1,  3-9,  11-18,  and  20-26. 

For  detailed  calculations  of  these 
adjustments  for  each  cost  respondent, 
see  the  COP/CV  Adjustments 
Memorandum. 

(B)  Individual  Cost  Respondent 
Aajustments 

Cdst  Respondent  1 

We  reduced  cost  respondent  I's 
reported  production  volume  by  the 
amount  of  seed  consumed  in  2002, 

Cost  Respondent  3 

We  revised  cost  respondent  3's 
allocation  of  land  use  cost  to  apportion 
an  amount  to  pastiue  land  used  for 
grazing  livestock. 

Cost  Respondent  5 

We  revised  cost  respondent  5's 
reported  per-unit  COM  by  calculating 
the  per-unit  amount  using  the  actual 
quantity  of  HRS  wheat  produced, 
instead  of  the  quantity  of  HRS  wheat 
delivered. 

Cost  Respondent  6 

We  revised  cost  respondent  6's  per- 
unit  COM  by  calculating  the  per-unit 
amoimt  using  the  actual  quantity  of  HRS 
wheat  produced.  It  appears  that  the  cost 
respondent  inadvertently  used  the 
incorrect  production  quantity. 

Cost  Respondent  7 

We  revised  cost  respondent  7's 
reported  cost  of  production  to  include 
the  total  amount  expensed  for  corporate 
and  partnership  start-up  costs,  in 
accordance  widi  the  cost  respondent's 
normal  books  and  records. 

We  also  increased  cost  respondent  7's 
reported  cost  of  production  to  include 
labor  costs  related  to  bookkeeping 
services  performed  by  an  affiliate. 

Cost  Respondent  9 

We  adjusted  cost  respondent  9's 
reported  insurance  costs  to  reflect  the 


accrued  expense.  Specifically,  we 
included  the  fotal  conmiodity  insurance 
premiums,  not  only  the  actual  insurance 
payments. 

Cost  Respondent  14 

For  cost  respondent  14,  we  revised 
the  direct  cost  pool  used  to  allocate 
variable  and  fixed  overhead  costs  as 
noted  in  the  common  cost  respondent 
adjustment  3  above.  In  addition,  we 
included  certain  expenses  (i.e.,  repairs 
and  maintenance,  fuel,  etc.)  in  the  direct 
cost  pool  that  were  excluded  by  the  cost 
respondent. 

We  increased  the  numerator  used  to 
calculate  the  G&A  expense  ratio  to 
include  an  amount  for  GST  taxes  that 
were  deducted  twice. 

We  also  increased  the  numerator  for 
the  financial  expense  ratio  by 
disallowing  an  offset  for  short-term 
interest  income.  Specifically,  we  found 
no  evidence  on  the  record  in  the  cost 
respondent's  normal  books  and  records 
where  this  income  was  actually  earned 
and  recorded. 

Cost  Respondent  16 

We  adjusted  cost  respondent  16's 
allocation  of  custom  work  expenses. 

Cost  Respondent  1 7 

We  adjusted  cost  respondent  17's 
labor  to  reflect  the  actual  labor  expense 
reported  in  the  cost  respondent's  normal 
books  and  records. 

Cost  Respondent  21 

We  disallowed  the  change  in 
accounting  method  related  to  repairs 
and  maintenance  expenses.  Specifically, 
for  reporting  purposes  cost  respondent 
21  capitalized  and  amortized  certain 
repairs  and  maintenance  expenses. 
However,  these  amounts  were  expensed 
in  the  cost  respondent's  normal  books 
and  records.  Therefore,  for  the  HRS 
wheat  preliminary  determination,  we 
included  the  total  amount  expensed  in 
the  COP. 

Cost  Respondent  22 

We  reduced  cost  respondent  22 's 
reported  production  voliune  by  the 
amount  of  seed  consiuned  in  2002. 

Cost  Respondent  23 

We  revised  cost  respondent  2 3's  labor 
to  reflect  actual  labor  costs  reported  in 
the  cost  respondent's  normal  books  and 
records.  , 

We  disallowed  cost  respondent  23's 
treatment  of  a  secondary  wheat  product 
as  a  by-product  offset.  For  the 
preliminary  determination,  we 
calculated  one  average  cost  of  HRS 
wheat  for  the  2001  growing  season. 
Thus,  while  we  disallowed  the  offset  ta 


HRS  wheat  costs,  we  did  include  the 
quantity  of  feed  HRS  wheat  in  the 
denominator  of  the  calculation  of  the 
growing  season's  average  HRS  wheat 
cost  per  ton. 

Cost  Respondent  25 

We  adjusted  the  reported  land  use 
cost  for  cost  respondent  25  to  include 
the  amount  of  rent  paid  to  the 
shareholders  for  land  and  to  exclude  the 
property  taxes  personally  paid  by  the 
shareholders. 

3.  Test  of  Home  Market  Sales  Prices 

On  a  product-specific  basis,  we 
compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  HRS  wheat,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  the  sale  prices  were  below  the 
COP.  The  prices  were  adjusted  for  any 
applicable  freight  revenue,  interest 
charges/allowances,  cleaning 
allowances,  cost  of  moving  charges,  late 
shipment  storage  charges,  rail  freight 
allowances,  movement  charges,  billing 
adjustments,  and  direct  and  indirect 
selling  expenses.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  their  COP,  we 
examined  whether  such  sales  were 
made  (1)  within  an  extended  period  of 
time  in  substantial  quantities,  and  (2)  at 
prices  which  did  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

4.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(1),  where 
less  than  20  percent  of  the  respondent's 
sales  of  a  given  product  are  at  prices  less 
than  the  COP,  we  do  not  disregard  any 
below-cost  sales  of  that  product, 
because  we  determine  that  in  such 
instances  the  below-cost  sales  were  not 
made  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
sales  of  a  given  product  are  at  prices  less 
than  the  COP,  we  determine  that  the 
below-cost  sales  represent  "substantial 
quantities"  within  an  extended  period 
of  time,  in  accordance  with  section 
773(b)(1)(A)  of  the  Act.  In  such  cases, 
we  also  determine  whether  such  sales 
were  made  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(1)(B)  of  the  Act.  If 
so,  we  disregard  the  below-cost  sales. 

We  found  that,  for  certain  specific 
HRS  products,  more  than  20  percent  of 
the  CWB's  home  market  sales  within  an 
extended  period  of  time  were  at  prices 
less  than  the  COP  and,  in  addition,  such 
sales  did  not  provide  for  the  recovery  of 
costs  within  a  reasonable  period  of  time.. 
We  therefore  excluded  these  sales  and 
used  the  remaining  sales,  if  any,  as  the 
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basis  for  determining  NV,  in  accordance 
with  section  773(b)(1)  of  the  Act. 

D.  Level  of  Trade 

Section  773(a){l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  ("LOT") 
as  the  EP.  Sales  are  made  at  different 
LOTs  if  they  are  made  at  different 
marketing  stages  (or  their  equivalent) 
according  to  19  CFR  351.412(c)(2). 
Substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997).  In  order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),**  including  selling 
functions,"  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(7)(A)  of  the 
Act  and  19  CFR  351.412(c),  in 
identifying  levels  of  trade  for  EP  and 
comparison  market  sales  (i.e.,  NV  based 
on  either  home  market  or  third  country 
prices),  we  consider  the  starting  prices 
before  any  adjustments. 

When  the  Department  is  unable  to 
match  U.S.  sales  to  sales  of  the  foreign 
like  product  in  the  comparison  njarket 
at  the  same  LOT  as  the  EP.  the 
Department  may  compare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market.  If  the  comparison 
market  sales  are  at  a  different  LOT,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  sales  at  different  LOTs  in  the 
country  in  which  NV  is  determined,  we 
make  a  level  of  trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act. 


*  The  marketing  process  in  the  United  States  and 
comparison  markets  begins  with  the  producer  and 
extends  to  the  sale  to  the  final  user  or  consumer. 
The  chain  of  distribution  between  the  two  may  have 
many  or  few  links,  and  the  respondent's  sales  occur 
somewhere  along  this  chain.  In  performing  this 
evaluation,  we  considered  the  narrative  responses 
of  the  respondent  to  determine  properly  where  in 
the  chain  of  distribution  the  sales  occurred. 

■  Selling  functions  associated  with  a  particular 
chain  of  distribution  help  us  to  evaluate  the  level(s) 
of  trade  in  a  particular  market.  For  purposes  of 
these  preliminary  determinations,  we  have 
organized  the  common  durum  wheat  and  hard  red 
spring  wheat  selling  functions  into  four  major 
categories;  Sales  process  and  marketing  support, 
freight  and  delivery,  inventory  and  warehousing, 
and  quality  assurance/warranty  services.  Other 
selling  functions  unique  to  the  respondent  were 
considered,  as  appropriate. 


We  obtained  information  from  the 
CWB  regarding  the  marketing  stages 
involved  in  making  the  reported  home 
market  and  U.S.  sales,  including  a 
description  of  the  selling  activities 
performed  by  the  CWB  for  each  channel 
of  distribution.  Our  level  of  trade 
findings  are  summarized  below.  Our 
LOT  analyses  for  durum  wheat  and  HRS 
wheat,  which  contain  business 
proprietary  information,  are 
incorporated  in  the  Calculation 
Memoranda. 

1 .  Durum  Wheat 

The  CWB  reported  seven  channels  of 
distribution  in  the  home  market,  with 
three  customer  categories.  The  first 
channel  of  distribution,  coded  in  its 
submissions  as  channel  1 ,  included 
Eastern  Water  In-store  Thunder  Bay 
sales  made  to  unaffiliated  resellers  and 
end-users.  The^second  channel  of 
distribution,  coo^il  in  its  submissions  as 
channel  2,  were  Eastern  Water  FOB  In- 
store  St.  Lawrence  sales  made  to 
unaffiliated  resellers.  The  third  channel 
of  distribution,  coded  in  its  submissions 
as  channel  3,  were  Rail  to  East  (not 
through  Thunder  Bay)  sales  made  to 
unaffiliated  resellers  and  end  users.  The 
fourth  channel  of  distribution,  coded  in 
its  submissions  as  channel  4,  were 
Western  Elevator  to  Mills  (acting  as  a 
process  elevator)  sales  made  to  end 
users.  The  fifth  channel  of  distribution, 
coded  in  its  submissions  as  channel  5, 
were  Western  Elevator  to  Mill  (not 
acting  as  a  process  elevator)  and 
Producer  Direct  sales  made  to 
unaffiliated  resellers,  end  users,  and 
producers.  Sales  to  these  customer 
categories  in  each  of  these  channels 
were  similar  with  respect  to  sales 
process,  freight  services,  warehouse/ 
inventory  maintenance,  and  warranty 
service.  Accordingly,  we  preliminarily 
determine  that  these  channels  of 
distribution  constitute  a  distinct  LOT 
("LOTHl"). 

The  sLxth  channel  of  distribution, 
coded  in  its  submissions  as  channel  6, 
were  Western  Mill  Producer  Direct  sales 
made  to  end  users  and  producers.  The 
seventh  channel  of  distribution,  coded 
in  its  submissions  as  channel  10,  were 
Producer  Direct  Sales,  Domestic  Feed 
Sales,  or  Truck  Sales  to  the  United 
States  made  to  unaffiliated  resellers  and 
producers.  Sales  to  these  customer 
categories  in  both  of  these  channels 
were  similar  with  respect  tj)  sales 
process,  freight  services,  warehouse/ 
inventory  maintenance,  and  warranty 
service,  but  differed  from  sales  to 
LOTHl  substantially  with  respect  to 
freight  services  and  warehouse/ 
inventory  maintenance.  Accordingly, 
we  preliminarily  determine  that  these 


channels  of  distribution  constitute  a 
distinct  LOT  ("LOTH2"). 

In  the  U.S.  market,  the  CWB  had  only 
EP  sales.  The  CWB  reported  EP  sales  to 
two  channels  of  distribution  and  three 
customer  categories.  The  first  channel  of 
distribution,  coded  in  its  submissions  as 
channel  7,  were  Rail  Minneapolis/ 
Chicago  sales  made  to  unaffiliated 
resellers  and  end  users.  Sales  to  both 
customer  categories  in  this  channel 
were  similar  with  respect  to  sales 
process,  freight  services,  warehouse/ 
inventory  maintenance,  and  warranty 
service.  Accordingly,  we  preliminarily 
determine  that  this  channel  of 
distribution  constitutes  a  distinct  LOT 
("LOTUl"). 

The  second  channel  of  distribution, 
coded  in  its  submissions  as  channel  10, 
were  Producer  Direct  Sales,  Domestic 
Feed  Sales,  or  Truck  Sales  to  the  United 
States  made  only  to  producers.  We 
found  that  sales  in  this  channel 
("LOTU2")  differed  substantially  from 
LOTUl  with  respect  to  the  sales 
process,  freight  service,  and  warehouse/ 
inventory  maintenance,  and  that  sales  in 
each  LOT  were  made  at  different  points 
in  the  chain  of  distribution.  Based  upon 
our  overall  analysis  in  the  U.S.  market, 
we  found  that  LOTUl  and  LOTU2 
constitute  two  distinct  levels  of  trade. 

The  EP  level  of  trade  LOTUl  was 
similar  to  the  home  market  level  of  trade 
LOTHl  with  respect  to  sales  process, 
freight  ser\'ices,  warehousing/inventory 
maintenance,  and  warranty  service,  but 
differed  considerably  from  home  market 
level  of  trade  LOTH2  with  respect  to 
freight  services  and  warehousing/ 
inventory  maintenance.  Consequently, 
we  matched  U.S.  sales  at  EP  level  of 
trade  LOTUl  to  sales  at  the  same  level 
of  trade  in  the  home  market  (i.e., 
LOTHl).  Where  we  did  not  match 
products  at  the  same  level  of  trade,  and 
there  was  a  pattern  of  consistent  price 
differences  between  different  levels  of 
trade,  we  made  a  level  of  trade 
adjustment.  See  section  773(a)(7)(A)  of 
the  Act. 

The  EP  level  of  trade  L0TU2  was 
similar  to  the  home  market  level  of  trade 
LOTH2  with  respect  to  sales  process, 
freight  services,  warehousing/inventory 
maintenance,  and  warranty  service,  but 
differed  considerably  from  home  market 
level  of  trade  LOTHl  with  respect  to 
freight  ser\'ices  and  warehousing/ 
inventory  maintenance.  Consequently, 
we  matched  U.S.  sales  at  EP  level  of 
trade  LOTU2  to  sales  at  the  same  level 
of  trade  in  the  home  market  (i.e., 
LOTH2).  Where  we  did  not  match 
products  at  the  same  level  of  trade,  and 
there  was  a  pattern  of  consistent  price 
differences  between  different  levels  of 
trade,  we  made  a  level  of  trade 


adjustment.  See  section  773(a)(7)(A)  of 
tl^e  Act. 

2I  Hard  Red  Spring  Wheat 

i  The  CWB  reported  seven  chaimels  of 
distribution  in  the  home  market,  with 
three  customer  categories.  The  first 
channel  of  distribution,  coded  in  its 
submissions  as  channel  1,  included 
Eastern  Water  In-store  Thunder  Bay 
sales  made  to  imaffiliated  resellers  and 
end-users.  The  second  channel  of 
distribution,  coded  in  its  submissions  as 
chaimel  2,  were  Eastern  Water  FOB  In- 
store  St.  Lawrence  sales  made  to  end 
users.  The  third  chaimel  of  distribution, 
coded  in  its  submissions  as  channel  3, 
were  Rail  to  East  (not  through  Thunder 
Bay)  sales  made  to  unaffiliated  resellers 
and  end  users.  The  fourth  chaimel  of 
distribution,  coded  in  its  submissions  as 
channel  4,  were  Western  Elevator  to 
Mills  (acting  as  a  process  elevator)  sales 
made  to  unaffiliated  resellers  and  end 
users.  The  fifth  channel  of  distribution, 
coded  in  its  submissions  as  channel  5, 
ware  Western  Elevator  to  Mill  (not 
acting  as  a  process  elevator)  and 
Producer  Dfrect  sales  made  to 
unaffiliated  resellers,  end  users,  and 
producers.  Sales  to  these  customer 
categories  in  each  of  these  channels 
were  similar  with  respect  to  sales 
process,  freight  services,  warehouse/ 
inventory  maintenance,  and  warranty 
service.  Accordingly,  we  preliminarily 
determine  that  these  channels  of 
distribution  constitute  a  distinct  LOT 
("LOTHl"). 

The  sixth  channel  of  distribution, 
coded  in  its  submissions  as  chaimel  6, 
were  Western  Mill  Producer  Direct  sales 
made  to  end  users.  The  seventh  chaimel 
of'distribution,  coded  in  its  submissions 
as  channel  10,  were  Producer  Direct 
Sales,  Domestic  Feed  Sales,  or  Truck 
Sales  to  the  United  States  made  to 
unaffiliated  resellers,  end  users,  and 
producers.  Sales  to  these  customer 
categbries  in  these  channels  were 
similar  with  respect  to  sales  process, 
freight  services,  warehouse/inventory 
maintenance,  and  warranty  service,  but 
differed  from  sales  to  LOTHl 
substantially  with  respect  to  freight 
services.  Accordingly,  we  preliminarily 
determine  that  these  channels  of 
distribution  constitute  a  distinct  LOT 
("U3TH2"). 

In  the  U.S.  market,  the  CWB  had  only 
EP  sales.  The  CWB  reported  EP  sales  to 
four  channels  of  distribution  and  three 
customer  categories.  The  first  channel  of 
distribution,  coded  in  its  submissions  as 
channel  7,  were  Rail  Minneapolis/ 
Chicago  sales  made  to  unaffiUated 
resellers  and  end  users.  The  second 
channel  of  distribution,  coded  in  its 
submissions  as  channel  8,  were  Vessel 


Thunder  Bay  to  Buffalo/Puerto  Rico 
sales  made  to  unaffiliated  resellers.  The 
third  channel  of  distribution,  coded  in 
its  submissions  as  channel  9,  were 
Vancouver  to  United  States  sales  made 
to  unaffiliated  resellers  and  end  users. 
Sales  to  both  customer  categories  in 
these  channels  were  similar  with 
respect  to  sales  process,  freight  services, 
warehouse/inventory  maintenance,  and 
warranty  service.  Accordingly,  we 
preliminarily  determine  that  these 
channels  of  distribution  constitute  a 
disUrict  LOT  ("LOTUl"). 

The  fourth  channel  of  distribution, 
coded  in  its  submissions  as  channel  10, 
were  Producer  Direct  Sales,  Domestic 
Feed  Sales,  or  Truck  Sales  to  the  United 
States  made  to  unaffiliated  resellers  and 
producers.  Sales  to  both  customer' 
categories  in  this  channel  were  similar 
with  respect  to  sales  process,  freight 
services,  warehouse/inventory 
maintenance,  and  warranty  service.  We 
further  found  that  sales  in  this  channel 
("L0TU2")  differed  substantially  from 
LOTUl  with  respect  to  freight  services 
and  warehouse/inventory  maintenance, 
and  that  sales  in  each  LOT  were  made 
at  different  points  in  the  chain  of 
distribution.  Based  upon  our  overall 
analysis  in  the  U.S.  market,  we  found 
that  LOTUl  and  L0TU2  constitute  two 
distinct  levels  of  trade. 

The  EP  level  of  trade  LOTUl  was 
similar  to  the  home  market  level  of  trade 
LOTHl  with  respect  to  sales  process, 
freight  services,  warehousing/inventory 
maintenance,  and  warranty  service,  but 
differed  considerably  from  home  market 
level  of  trade  L0TH2  with  respect  to 
freight  services.  Consequently,  we 
matched  U.S.  sales  at  EP  level  of  trade 
LOTUl  to  sales  at  the  same  level  of 
trade  in  the  home  market  (i.e.,  LOTHl). 
Where  we  did  not  match  products  at  the 
same  level  of  trade,  and  there  was  a 
pattern  of  consistent  price  differences 
between  different  levels  of  trade,  we 
made  a  level  of  trade  adjustment.  See 
section  773(a)(7)(A)  of  the  Act. 

The  EP  level  of  trade  LOTU2  was 
similar  to  the  home  market  level  of  trade 
LOTH2  with  respect  to  sales  process, 
freight  services,  warehousing/inventory 
maintenance,  and  warremty  service,  but 
differed  considerably  from  home  market 
level  of  trade  LOTHl  with  respect  to 
freight  services  and  warehousing/ 
inventory  maintenance.  Consequently, 
we  matched  U.S.  sales  at  EP  level  of 
trade  LOTU2  to  sales  at  the  same  level 
of  trade  in  the  home  market  (i.e., 
L0TH2).  Where  we  did  not  match 
products  at  the  same  level  of  trade,  and 
there  was  a  pattern  of  consistent  price 
differences  between  different  levels  of 
trade,  we  made  a  level  of  trade 


adjustment.  See  section  773(a)(7)(A)  of 
the  Act. 

E.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  in-store  or 
C&F  prices  to  unaffiliated  customers  or 
prices  to  affiliated  customers  that  we 
determined  to  be  at  arm's  length.  We 
identified  the  correct  starting  price, 
where  appropri«|te,  by  accounting  for 
interest  charges/allowances,  cleaning 
allowances,  cost  of  moving  charges,  late 
shipment  storage  charges,  rail  freight 
allowances,  and  billing  adjustments.  We 
also  made  adjustments  for  the  following 
movement  expenses,  where  appropriate, 
in  accordance  with  section 
773(a)(6)(B)(iii)  of  the  Act:  Foreign 
inland  freight  (from  country  elevator  to 
terminsd  or  Eastern  Canadian  Mills,  or 
from  Thunder  Bay  to  St.  Lawrence), 
hopper  car  charges,  terminal  expenses, 
fobbing  costs,  handling  and  elevation 
expenses,  and  country  elevator  storage 
expenses.  As  noted  in  the  Calculation 
Memoranda,  we  reclassified  certain 
expenses  reported  by  the  CWB  as 
movement  expenses  as  direct  selling 
expenses.  Because  there  are  no  cost 
differences  attributable  to  differences  in 
the  physical  characteristics  of  the 
merchandise  in  these  cases,  we  were  not 
able  to  make  a  difference  in 
merchandise  adjustment — pursuant  to 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411— based  on  costs,  hi 
addition,  where  appropriate,  we  made 
adjustments  under  section 
773{a)(6)(C)(iii)  of  the  Act  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses,  tender 
premiums,  car  awards  performance 
measures,  cleaning  costs,  weighing/ 
inspection  costs,  protein  premiums, 
producer  revenues,  and  certain  other 
proprietary  adjustments.  We  also  made 
adjustments,  in  accordance  with  19  CFR 
351.410(e),  for  indirect  selling  expenses 
incurred  in  the  comparison  market  or  on 
U.S.  sales  where  commissions  were 
granted  on  sales  in  one  market  but  not 
in  the  other  (the  commission  offset). 
Finally,  where  appropriate,  we  made  an  • 
adjustment  for  differences  in  LOT  under 
section  773(a)(7)(A)  of  the  Act  and  19 
CFR351.412(b)-(e).' 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  to  be 


24716 


Federal  Register / Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  ("BCBP")  to  suspend 
liquidation  of  all  imports  of  subject 
merchandise  from  Canada  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  BCBP  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
-EP,  as  indicated  in  the  chart  below. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 

Durum  Wheat 


Exporter/manufacturer 


Weighted-average 
margin  percentage 


Canadian  Wheal  Board 
All  Others 


8.15 
8.15 


Hard  Red  Spring  Wheat 

Exporter/manufacturer     :  Weighted-average 
l.A^/w  ici/    a.  uicviu  c        margin  percentage 


Canadian  Wheat  Board 
All  Others 


6.12 
6.12 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  these  preliminary 
determinations  or  45  days  after  our  final 
determinations  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industries. 

Disclosure 

We  will  disclose  the  calculations  used 
in  our  analyses  to  parties  in  these 
proceedings  in  accordance  with  19  CFR 
351.224(b). 

> 

Public  Comment 

Case  briefs  for  these  investigations 
must  be  submitted  to  the  Department  no 
later  than  50  days  after  the  date  of 
publication  of  these  preliminary 
determinations  or  one  week  after  the 
issuance  of  the  last  verification  report, 
whichever  is  later.  Rebuttal  briefs  must 
be  fded  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 


accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  these 
investigations,  the  hearing  will 
tentatively  be  held  two  days  after 
submission  of  the  rebuttal  briefs  at  the 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  ef  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  within  75  days  of  these 
preliminary  determinations. 

These  determinations  are  published 
pmsuant  to  sections  733(f)  and  777(i)  of 
the  Act. 

Dated:  May  1.  2003. 
foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-11486  Filed  5-7-03:  8:45  am] 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-837] 

Notice  of  Rescission  of  Countervailing 
Duty  Administrative  Review:  Certain 
Cut-to-Length  Carbon  Quality  Steel 
Plate  From  the  Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  March  25,  2003,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 


review  of  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  quality 
steel  plate  (CTL  Plate)  from  the  Republic 
of  Korea,  covering  the  period  January  1, 
2002  through  December  31,  2002.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  68  FR  14394  at  14400  (March  25, 
2003).  In  accordance  with  19  CFR 
351.213(d)(1)  (2002).  the  Department  is 
now  rescinding  this  review  because  the 
requester  has  withdrawn  its  request  for 
an  administrative  review. 
EFFECTIVE  DATE:  May  8.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Joy  Zhang,  AD/CVD 
Enforcement,  Office  6,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3692  or  (202)  482- 
1168,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  27,  2003,  the  Department 
received  a  letter  from  Nucor  requesting 
an  administrative  review  of  the 
countervailing  order  on  CTL  Plate  from 
Korea.  On  March  25,  2003,  the 
Department  initiated  an  administrative 
review  of  this  order  for  the  period 
January  1,  2002  through  December  31, 
2002.  Nucor  submitted  a  letter  dated 
March  24,  2003,  withdrawing  its  request 
for  the  above  referenced  administrative 
review. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
hot-rolled  carbon-quality  steel:  (1) 
Universal  mill  plates  (i.e..  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm. 
and  of  a  nominal  or  actual  thickness  of 
not  less  than  4  mm,  which  are  cut-to- 
length  (not  in  coils)  and  without 
patterns  in  relief),  of  iron  or  non-alloy- 
quality  steel;  and  (2)  flat-rolled 
products,  hot-rolled,  of  a  nominal  or 
actual  thickness  of  4.75  mm  or  more  and 
of  a  width  which  exceeds  150  mm  and 
measures  at  least  twice  the  thickness, 
and  which  are  cut-to-length  (not  in 
coils).  Steel  products  to  be  included  in 
the  scope  of  this  order  are  of 
rectangular,  square,  circular  or  other 
shape  and  of  rectangular  or  non- 
rectangular  cross-section  where  such 
non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
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rOimded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 

t characteristics  that  are  painted, 
nished  or  coated  with  plastic  or  other 
i-metallic  substances  are  included 
\^ithin  this  scope.  Also,  specifically 
included  in  the  scope  of  this  order  are 
high  strength,  low  alloy  (HSLA)  steels. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromium,  copper,  niobium, 
titanium,  vanadium,  and  molybdenum. 
$teel  products  to  be  included  in  this 
scope,  regardless  of  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions,  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  two  percent  or  less,  by 
«[eight;  and  (3)  none  of  the  elements 
liisted  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
iadicated:  1.80  percent  of  manganese,  or 
1J50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  timgsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobiimi,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  written  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
of  this  order  unless  otherwise 
specifically  excluded.  The  following 
products  are  specifically  excluded  from 
this  order:  (1)  Products  clad,  plated,  or 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastic  or  other  non-metallic  substances; 
(2)  SAE  grades  (formeriy  AISI  grades)  of 
series  2300  and  above;  (3)  products 
made  to  ASTM  A710  and  A736  or  their 
proprietary  equivalents;  (4)  abrasion- 
resistant  steels  (i.e.,  USS  AR  400,  USS 
AR  500);  (5)  products  made  to  ASTM 
A202,  A225,  A514  grade  S,  A517  grade 
S,  or  their  proprietary  equivalents;  (6) 
ball  bearing  steels;  (7)  tool  steels;  and  (8) 
silicon  manganese  steel  or  silicon 
electric  steel. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  under 
subheadings:  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045.  7208.51.0060. 
7208.52.0000,  7208.53.0000. 
7208.90.0000.  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045. 
7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.40.3050,  7225.40.7000. 
7225.50.6000,  7225.99.0090, 


7226.91.5000,  7226.91.7000, 
7226.91.8000,  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  covered  by  these  orders  is 
dispositive. 

Rescission  of  Review 

Within  90  days  of  the  March  25,  2003, 
publication  of  the  notice  of  initiation, 
Nucor  withdrew  its  request  for  an 
administrative  review.  See  Letter  from 
Nucor  to  the  Department  dated  March 
24,  2003,  on  file  in  the  Central  Records 
Unit,  Room  B-099,  Main  Building  of  the 
Department  of  Commerce.  No  other 
interested  party  requested  a  review,  and 
we  have  received  no  submissions 
commenting  on  Nucor's  withdrawal  of 
its  request  for  review. 

In  accordance  with  the  Department's 
regulation,  19  CFR  351.213(d)(1),  and 
consistent  with  its  practice,  the 
Department  hereby  rescinds  the 
administrative  review  oT  CTL  Plate  from 
Korea  for  the  period  January  1 ,  2002  to 
December  31,  2002.  See.  e.g..  Certain 
Wefded  Carbon  Steel  Pipe  and  Tube 
from  Turkey:  Rescission  of 
Countervailing  Duty  Administrative 
Review,  67  FR  42541  (June  24,  2002). 

This  notice  is  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the 
Tariff  Act  of  1930,  as  amended,  and 
§  351.213(d)(4)  of  the  Department's 
regulations. 

Dated:  May  1,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-11485  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-839] 

Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Expedited  Reviews:  Certain  Softwood 
Lumber  Products  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  recission  of  countervailing 
duty  expedited  reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
expedited  reviews  of  the  countervailing 
duty  order  on  certain  softwood  lumber 
products  from  Canada  for  the  period 
April  1.  2000.  through  March  31,  2001. 
This  notice  includes  the  preliminary 


results  for  28  companies.  These 
preliminary  results  include  14 
companies  in  Round  1  of  the 
proceeding.  See  Notice  of  Initiation  of 
Expedited  Reviews  of  the  Countervailing 
Duty  Order:  Certain  Softwood  Lumber 
Products  From  Canada  (67  FR  46955; 
July  17,  2002)  [Notice  of  Initiation/ 
Round  1).  In  addition,  these  preliminary' 
results  of  expedited  review  include  14 
companies  in  Round  2  of  the 
proceeding.  See  Notice  of  Initiation  of 
Expedited  Reviews  of  the  Counter\'ailing 
Duty  Order:  Certain  Softwood  Lumber 
Products  from  Canada  (67  FR  59252; 
September  20,  2002)  (Notice  of 
Initiation/Round  2).  For  all  28 
companies  we  applied  the  Group  1 
methodology.  For  information  on 
estimated  net  subsidies,  see  the 
"Preliminary  Results  of  Reviews" 
section  of  this  notice.  If  the  final  results 
remain  the  same  as  these  preliminary 
results  of  reviews,. we  will  instruct  the 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  amend  the  cash 
deposit  for  each  reviewed  company  as 
detailed  in  the  "Preliminary  Results  of 
Reviews"  section  of  this  notice. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
In  addition,  the  Department  is 
rescinding  expedited  reviews  of  five 
companies  in  Round  1  and  seven 
companies  in  Round  2. 
EFFECTIVE  DATE:  May  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Tipten  Troidl,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3338  or  (202)  482- 
1767. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  22,  2002,  the  Department 
published  in  the  Federal  Register  its 
amended  final  affirmative 
countervailing  duty  determination  and 
countervailing  duty  order  on  certain 
softwood  lumber  products  (subject 
merchandise)  from  Canada  (67  FR     ' 
36070),  as  corrected  (67  FR  37775;  May 
30,  2002)  (Amended  Final 
Determination).  On  July  17,  2002,  the 
Department  published  the  Notice  of 
Initiation/Round  1  which  covered  73 
companies  that  filed  complete  and 
timely  review  applications.  See  67  FR 
46955.  On  September  20,  2002,  the 
Department  published  the  Notice  of 
Initiation/Ruund  2,  which  covered  31 
additional  companies.  See  67  FR  59252. 
This  notice  included  23  companies  that 
had  corrected  incomplete  applications 
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as  well  as  eight  companies  whose 
requests  were  received  beyond  the 
initial  application  deadline  for  reasons 
outside  the  requesters'  control. 

As  explained  in  the  Notice  of 
Initiation/Round  1,  we  segregated 
applicants  into  two  groups.  Group  1 
consists  of  companies  that  obtain  the 
majority  of  their  wood  (over  50  percent 
of  their  inputs)  from  the  United  States, 
the  Maritime  Provinces,  Canadian 
private  lands,  and  Canadian  companies 
excluded  from  the  order,  and  companies 
that  source  less  than  a  majority  of  their 
wood  from  these  sources  and  do  not 
have  tenure.  Group  2  includes 
companies  that  soiu'ce  less  than  a 
majority  of  their  wood  from  these 
sources  and  have  acquired  Crown 
timber  through  their  own  tenure 
contracts.  In  Round  1,  we  found  that  45 
companies  satisfied  the  requirements  of 
Group  1  and  28  companies  satisfied  the 
requirements  of  Group  2.  In  Round  2, 
we  found  that  22  companies  satisfied 
the  requirements  of  Group  1  and  nine 
companies  satisfied  the  requirement  of 
Group  2. 

In  our  review  of  the  applications  in 
Group  1  in  Round  1,  we  noted  that,  in 
order  to  conduct  oiu  analysis,  we 
required  only  minimal  supplemental 
data  for  24  of  the  45  companies.  The 
other  Group  1  companies  required 
additional  information  and  more 
extensive  analysis.  We  issued 
questionnaires  to  the  24  companies 
requiring  only  minimal  information  and 
set  a  short  deadline  for  the  response.  Of 
the  24  companies.  18  were  able  to 
supply  the  supplemental  information  by 
the  deadline.  We  completed  our 
preliminary  analysis  of  those  18 
companies,  using  the  Group  1 
methodology  (see  "Methodology" 
section  below).  See  Preliminary  Results 
of  Countervailing  Duty  Expedited 
Reviews:  Certain  Softwood  Lumber 
Products  from  Canada  (67  FR  52945; 
August  14.  2002)  (August  Preliminary 
Results).  On  November  5,  2002,  we 
published  the  final  results  for  13  of  the 
18  companies  covered  by  the  August 
Preliminary  Results.  See  Final  Results 
and  Partial  Recission  of  Countervailing 
Duty  Expedited  Reviews:  Certain 
Softwood  Lumber  Products  From 
Canada  (November  Final  Results)  (67 
FR  67388;  November  5,  2002). 
Conciurent  with  this  notice,  we  are 
publishing  the  final  results  on  three 
additional  companies. 

Subsequent  to  the  August  Preliminary 
Results,  nine  Group  1  companies  in 
Round  1  requested  an  analysis  of 
whether  they  benefitted  from  subsidies 
bestowed  on  their  inputs:  American 
Bayridge  Corporation,  Blanchette  and 
Blanchette  Inc.,  Goodfellow  Inc.,  Les 


Bois  d'Oeuvre  Beaudoin  &  Gauthier, 
Meunier  Lumber  Company  Ltd.,  Mid- 
America  Lumber,  Olav  Haavaldsrud 
Timber  Company  Limited,  Treeline 
Wood  Products  Limited,  and  Usine 
Sartigan  Inc.  Subsequent  to  the  Notice  of 
Initiation/Round  2,  three  Group  1 
companies  in  Round  2  requested  an 
analysis  of  whether  they  benefitted  from 
subsidies  bestowed  on  their  inputs: 
Carson  Lake  Lumber  Limited,  Winnipeg 
Forest  Products,  Inc.,  and  W.I. 
Woodtone  Industries.  We  are  not 
including  in  this  notice  any  of  the 
companies  that  requested  an  analysis  of 
whether  they  benefitted  from  subsidies 
bestowed  on  their  inputs. 

This  notice  includes  the  preliminary 
results  for  28  Group  1  companies  (14  in 
Round  1  and  14  in  Round  2). 

We  received  comments  and  rebuttal 
comments  on  the  August  Preliminary 
Results:  on  September  6,  2002,  and 
September  18,  2002,  respectively,  from 
petitioners  and  several  respondents.  We 
addressed  the  issues  raised  in  the  case 
and  rebuttal  briefs  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memorandum),  dated  concurrently  with 
the  November  Final  Results  notice. 
However,  we  only  addressed  those 
issues  that  were  of  a  general  nature  or 
that  specifically  affected  those  13 
reviews.  We  also  received  comments 
from  petitioners  on  November  4,  2002, 
and  December  12,  2002.  On  January  23, 
2003,  West  Bay  Forest  Products  & 
Manufacturing  Ltd.  (West  Bay),  a 
company  covered  by  these  preliminary 
results,  submitted  rebuttal  comments  to 
petitioners  December  12,  2002, 
comments.  In  these  preliminary  results, 
we  are  addressing  petitioners' 
November  4,  2002,  and  December  12, 
2002,  comments  concerning  the 
companies  in  these  preliminary  results, 
West  Bay's  rebuttal  comments,  as  well 
as  outstanding  methodological  issues 
related  to  Group  1  companies. 

Partial  Rescission 

On  October  18,  2002,  Doman 
Industries  Limited,  a  respondent 
company  in  Round  2,  withdrew  its 
request  for  review.  On  October  29,  2002, 
Jackpine  Engineered  Wood  Products 
Inc.  and  Jackpine  Forest  Products 
Limited,  respondent  companies  in 
Round  1 ,  withdrew  their  requests  for 
review.  On  February  5,  2002,  Domtar 
Inc.,  another  respondent  company  in 
Round  1,  withdrew  its  request  for 
review. 

In  addition,  after  exemiining 
information  submitted  by  the  companies 
in  these  expedited  reviews  proceedings, 
we  find  that  one  company,  Francois 
Giguere  Inc.,  a  company  in  Round  1  did 
not  ship  the  subject  merchandise  to  the 


United  States  during  the  period  of 
review  (April  1,  2000,  through  March 
31,  2001)  (POR).  In  accordance  with  the 
Department's  practice,  companies  that 
did  not  ship  subject  merchandise  during 
the  period  covered  by  the  investigation 
or  review  are  not  eligible  to  participate 
in  that  segment  of  the  proceeding.  See, 
e.g.,  Final  Results  and  Partial  Rescission 
of  Countervailing  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
from  the  Republic  of  Korea  (68  FR 
13267;  March  19,  2002).  Moreover,  the 
application  to  request  an  expedited 
review  specifically  listed  exports  of 
subject  merchandise  to  the  United 
States  during  the  POR  as  one  of  the 
eligibility  requirements.  Therefore,  we 
are  rescinding  the  expedited  review  for 
Francois  Giguere  Inc. 

Similarly,  two  companies  in  Round  2, 
2859-8936  Quebec  Inc.  Les  Cedre 
Basques  and  9027-7971  Quebec  Inc., 
stated  in  their  applications  that  they  did 
not  have  any  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  POR.  Instead,  they  claim  that  a 
wholesaler  sold  their  subject 
merchandise  to  the  United  States  during 
the  POR;  however,  they  did  not  provide 
a  completed  application  for  this 
wholesaler  who  exported  their  subject 
merchandise,  as  specifically  requested 
in  the  application  form.  Because  they 
did  not  provide  the  necessary 
information  with  regard  to  this 
wholesaler,  we  are  not  able  to  proceed 
with  their  expedited  reviews.  See  Letter 
from  Melissa  Skinner,  Director,  Office 
VI,  to  2859-8936  Quebec  Inc.  Les  Cedre 
Basques  and  Letter  from  Melissa 
Skinner  to  9027-7971  Quebec  Inc.,  both 
dated  April  11,  2003,  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  Building. 
Therefore,  we  are  rescinding  the 
expedited  reviews  for  2859-8936 
Quebec  Inc.  Les  Cedre  Basques  and 
9027-7971  Quebec  Inc. 

Further,  oneof  the  Round  2 
companies,  HoUcan  Millworks  Ltd. 
(Hollcan)  did  not  respond  to  our  January 
15,  2003,  questionnaire  which  was  due 
on  January  29,  2003.  We  attempted  to 
contact  the  company  to  follow  up  on  the 
questionnaire  and  found  that  the  phone 
line  was  disconnected  and  email 
messages  were  retiimed  as 
undeliverable.  See  the  Department's 
March  17,  2003  memorandum  to  the  file 
regarding  Expedited  Reviews  in  the 
Countervailing  Duty  Order  on  Softwood 
Lumber  from  Canada  (C-122-839), 
which  is  on  file  in  room  B-099  of  the 
Central  Records  Unit  of  the  Main 
Commerce  Building.  Because  Hollcan 
did  not  provide  the  necessary 
information,  we  are  not  able  to  proceed. 


Therefore,  we  are  rescinding  the 
expedited  review  for  Hollcan. 

lOvu-  analysis  of  the  information 
submitted  by  Group  1  companies  in 
Round  1  and  Round  2  also  indicates  that 
there  are  several  companies  that 
performed  no  processing  or 
manufacturing  with  respect  to  the 
subject  merchandise  they  sold  to  the 
United  States  during  the  POR,  but  rather 
these  companies  resold  softwood 
lumber  processed/manufactured  by 
other  companies.  As  we  clearly 
indicated  in  our  May  24,  2002, 
Expedited  Review  Application,  in 
instances  involving  resales  activity,  we 
require  information  from  all  of  the 
reseller's  suppliers  in  order  to  calculate 
a  net  subsidy  rate  for  the  reseller.  The 
pure  resellers  (i.e.,  companies  with  no 
lumber  production  or  manufacturing  of 
their  own)  identified  below  did  not 
provide  the  information  originally 
requested  in  the  Expedited  Revievy 
Application.  In  fact,  contrary  to  the 
Department's  instructions  in  the 
Expedited  Review  Application,  several 
of  the  companies  listed  below  did  not 
fully  disclose  their  resale  activities  in 
the  application.  Moreover,  with  respect 
to  some  companies,  it  was  not  until  we 
had  analyzed  sales  information 
contained  in  several  supplemental 
questionnaire  responses  that  we  realized 
that  they  were,  in  fact,  pure  resellers. 
Therefore,  we  are  rescinding  the 
expedited  review  for  the  following 
Round  1  company:  Cando  Contracting 
Ltd.  In  addition,  we  are  rescinding  the 
expedited  reviews  for  the  following 
Round  2  companies:  Antrim  Cedar 
Corporation,  Goldwood  Industries  Ltd., 
and  Westwood  Wholesale  Lumber  Ltd. 

Finally,  we  note  that  one  Group  1 
company,  Kootenay  Innovate  Wood  Inc., 
is  cross-owned  with  a  Group  2 
company.  As  explained  below  in 
Comment  1  of  the  "Analysis  of 
Comments  Received"  section  of  these 
preliminary  results.  Group  1  companies 
that  are  cross-owned  with  Group  2 
companies  will  be  processed  with  the 
Group  2  companies.  Thus,  Kootenay  has 
not  received  a  company-specific  rate  in 
these  preliminary  results. 

Companies  Addressed  in  These 
Preliminary  Results 

This  notice  includes  the  preliminary 
results  of  review  for  the  following  14 
Group  1  companies  in  Round  1: 

Alexandre  Cote  Ltee. 

B Occam  Inc. 

Bymexco  Inc. 

Davron  Forest  Products  Ltd. 

Eraser  Pacific  Forest  Products  Inc. 

Frontier  Mills  Inc. 

Haida  Forest  Products  Ltd. 

Laitdmark  Truss  &  Lumber  Inc. 
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Les  Bois  S&P  Grondin  Inc. 

Les  Industries  P.F.  Inc. 

Sechoirs  de  Beauce  Inc. 

Tyee  Timber  Produets  Ltd. 

West  Bay  Forest  Products  and  Manufacturing 

Ltd. 
West  Can  Rail  Ltd. 

These  preliminary  results  also  include 
the  preliminary  results  of  review  for  the 
following  14  Group  1  companies  in 
Round  2: 

Central  Cedar  Ltd. 

Forstex  Industries  Inc. 

Hudson  Mitchell  &  Sons  Lumber  Inc. 

Indian  River  Lumber 

Les  Scieries  Jocelyn  Lavoie  Inc. 

Leslie  Forest  Products  Ltd. 

Lyle  Forest  Products  Ltd. 

Power  Wood  Corp. 

Precision  Moulding  Products 

Ram  Co.  Lumber  Ltd. 

Rielly  Industrial  Lumber  Inc. 

Sylvanex  Lumber  Products  Inc. 

United  Wood  Frames  Inc. 

Williamsburg  Woods  &  Garden 

Further  we  are  rescinding  on  the 
following  five  companies  in  Round  1 : 

Cando  Contracting  Ltd. 

Domtar  Inc. 

Francois  Giguere  Inc. 

Jackpine  Engineered  Wood  Products  Inc. 

Jackpine  Forest  Products  Limited 

We  are  also  rescinding  on  the 
followring  seven  companies  in  Round  2: 

2859-8936  Quebec  Inc.  Les  Cedre  Basques 

9027-7971  Quebec  Inc. 
Antrim  Cedar  Corporation 
Doman  Industries  Limited 
Goldwood  Industries  Ltd. 
Hollcan  Millworks  Ltd. 
Westwood  Wholesale  Lumber  Ltd. 

Scope  of  the  Reviews 

The  products  covered  by  this  order 
are  softwood  lumber,  flooring  and 
siding  (softwood  limiber  products). 
Softwood  lumber  pcoducts  include  all 
products  classified  under  headings 
4407.1000,  4409.1010,  4409.1090,  and 
4409.1020,  respectively,  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  any 
softwood  lumber,  flooring  and  siding 
described  below.  These  softwood 
lumber  products  include: 

(1)  Coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  six  millimeters; 

(2)  Coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed; 

(3)  Other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 


not  assembled)  continuously  shaped 
(tongued.  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  moldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 
.  (4)  Coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  v-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  BCBP 
purposes,  the  written  description  of  the 
merchandise  subject  to  this  order  is 
dispositive. 

As  specifically  stated  in  the  Issues 
and  Decision  Memorandtim 
accompanying  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Softwood  Lumber 
Products  from  Canada  (67  FR  15539; 
April  2,  2002)  (see  comment  53,  item  D, 
page  116,  and  comment  57,  item  B-7, 
page  126),  available  at 
wvnv.ia.ita.doc.gov,  drilled  and  notched 
lumber  and  angle  cut  lumber  are 
covered  by  the  scope  of  this  order.  ■ 

The  following  softwood  lumber 
products  are  excluded  from  the  scope  of 
this  order  provided  they  meet  the 
specified  requirements  detailed  below: 

(1)  Stringers  (pallet  components  used 
for  nmners):  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  forklift  blades,  properly 
classified  under  HTSUS  4421.90.98.40. 

(2)  Box-spring  frame  kits:  If  they 
contain  the  following  wooden  pieces — 
two  side  rails,  two  end  (or  top)  rails  and 
varying  nimibers  of  slats.  The  side  rails 
and  the  end  rails  should  be  radius-cut 
at  both  ends.  The  kits  should  be 
individually  packaged,  they  should 
contain  the  exact  nimaber  of  wooden 
components  needed  to  make  a  particular 
box  spring  frame,  with  no  further 
processing  required.  None  of  the 
components  exceeds  1"  in  actual 
thickness  or  83"  in  length. 

(3)  Ra(^ius-cut  box-spring-frame 
components,  not  exceeding  1"  in  actual 
thickness  or  83"  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
roujid  one  comer. 

(4)  Fence  pickets  requiring  no  further 
processing  and  properly  classified 
under  HTSUS  heading  4421.90.70,  1"  or 
less  in  actual  thickness,  up  to  8"  wide, 
6'  or  less  in  length,  and  have  finials  or 
decorative  cuttings  that  clearly  identify 
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them  as  fence  pickets.  In  the  case  of 
dog-eared  fence  pickets,  the  comers  of 
the  boards  should  be  cut  off  so  as  to 
remove  pieces  of  wood  in  the  shape  of 
isosceles  right  angle  triangles  with  sides 
measuring  '/4  inch  or  more. 

(5)  U.S.  origin  lumber  shipped  to 
Canada  for  minor  processing  and 
imported  into  the  United  States,  is 
excluded  from  the  scope  of  this  order  if 
the  following  conditions  are  met:  (1) 
The  processing  occurring  in  CanadaWs 
limited  to  kiln-drying,  planing  to  create 
smooth-to-size  board,  and  sanding,  and 
(2)  if  the  importer  establishes  to  BCBP' 
satisfaction  that  the  lumber  is  of  U.S. 
origin. 

(6)  Softwood  lumber  products 
contained  in  single  family  home 
packages  or  kits, '  regardless  of  tariff 
classification,  are  excluded  from  the 
scope  of  this  order  if  the  importer 
certifies  to  items  6  A,  B,  C,  D,  and 
requirement  6  E  is  met: 

A.  The  imported  home  package  or  kit 
constitutes  a  full  package  of  the  number 
of  wooden  pieces  specified  in  the  plan, 
design  or  blueprint  necessary  to 
produce  a  home  of  at  least  700  square 
feet  produced  to  a  specified  plan,  design 
or  blueprint; 

B.  The  package  or  kit  must  contain  all 
necessary  internal  and  external  doors 
and  windows,  nails,  screws,  glue,  sub 
floor,  sheathing,  beams,  posts, 
connectors,  and  if  included  in  the 
purchase  contract,  decking,  trim, 
drywall  and  roof  shingles  specified  in 
the  plan,  design  or  blueprint. 

C.  Prior  to  importation,  the  package  or 
kit  must  be  sold  to  a  retailer  of  complete 
home  packages  or  kits  pui;suant  to  a 
valid  purchase  contract  referencing  the 
particular  home  design  plan  or 
blueprint,  and  signed  by  a  customer  not 
affiliated  with  the  importer; 

D.  Softwood  lumber  products  entered 
as  part  of  a  single  family  home  package 
or  kit,  whether  in  a  single  entry  or 
multiple  entries  on  multiple  days,  will 
be  used  solely  for  the  construction  of 
the  single  family  home  specified  by  the 
home  design  matching  the  entry. 

■    E.  For  each  entry,  the  following 
documentation  must  be  retained  by  the 
importer  and  made  available  to  the 
BCBP  upon  request: 

i.  A  copy  of  the  appropriate  home 
design,  plan,  or  blueprint  matching  the 
entry; 

ii.  A  purchase  contract  from  a  retailer 
of  home  kits  or  packages  signed  by  a 


'  To  ensure  administrability.  we  clarified  the 
language  of  exclusion  number  6  to  require  an 
importer  certification  and  to  permit  single  or 
multiple  entries  on  multiple  days  as  well  as 
instructing  importers  to  retain  and  make  available 
for  inspection  specific  documentation  in  support  of 
each  entry. 


customer  not  affiliated  with  the 
importer; 

iii.  A  listing  of  inventory  of  all  parts 
of  the  package  or  kit  being  entered  that 
conforms  to  the  home  design  package 
being  entered; 

iv.  In  the  case  of  multiple  shipments 
on  the  same  contract,  all  items  listed  in 
E(iii)  which  are  included  in  the  present 
shipment  shall  be  identified  as  well. 

Lumber  products  that  the  BCBP  may 
classify  as  stringers,  radius  cut  box- 
spring-frame  components,  and  fence 
pickets,  not  conforming  to  the  above 
requirements,  as  well  as  truss 
components,  pallet  components,  and 
door  and  window  frame  parts,  are 
covered  under  the  scope  of  this  order 
and  may  be  classified  under  HTSUS 
subheadings  4418.90.45.90  , 
4421.90.70.40,  and  4421.90.97.40. 

Finally,  as  clarified  throughout  the 
course  of  the  investigation,  the 
following  products,  previously 
identified  as  Group  A,  remain  outside 
the  scope  of  this  order.  They  are: 

1.  Tru.sses  and  truss  kits,  properly 
classified  under  HTSUS  4418.90: 

2.  I-joist  beams; 

3.  Assembled  box  spring  frames: 

4.  Pallets  and  pallet  kits,  properly 
classified  under  HTSUS  4415.20; 

5.  Garage  doors: 

6.  Edge-glued  wood,  properly  classified 
under  HTSUS  item  4421.90.98'40: 

7.  Properly  classified  complete  door 
frames; 

8.  Properly  classified  complete  window 
frames; 

9.  Properly  classified  furniture. 

In  addition,  this  scope  language  has 
been  further  clarified  to  now  specify 
that  all  softwood  lumber  products 
entered  from  Canada  claiming  non- 
subject  status  based  on  U.S.  country  of 
origin  will  be  treated  as  non-subject 
U.S. -origin  merchandise  under  the 
countervailing  duty  order,  provided  that 
these  softwood  lumber  products  meet 
the  following  condition:  Upon  entry,  the 
importer,  exporter,  Canadian  processor 
and/or  original  U.S.  producer  establish 
to  BCBP's  satisfaction  that  the  softwood 
lumber  entered  and  documented  as 
U.S. -origin  softwood  lumber  was  first 
produced  in  the  United  States  as  a 
lumber  product  satisfying  the  physical 
parameters  of  the  softwood  lumber 
scope.2  The  presumption  of  non-subject 
status  can,  however,  be  rebutted  by 
evidence  demonstrating  that  the 
merchandise  was  substemtially 
transformed  in  Canada. 


-  See  the  scope  clarification  message  (#  3034202). 
dated  February  3.  2003.  to  the  BCBP.  regarding 
treatment  of  U.S.  origin  lumber  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the  main 
Commerce  Building. 


Methodology 

Stumpage  Programs 

These  preliminary  results  include:  (a) 
Companies  that  obtain  the  majority  of 
their  wood  (over  50  percent  of  their 
inputs)  from  the  United  States,  the 
Maritime  Provinces,  Canadian  private 
lands,  and/or  Canadian  companies 
excluded  from  the  order,  and  (b) 
companies  that  source  less  than  a 
majority  of  their  wood  from  these 
sources  and  do  not  have  tenure.  We 
calculated  company-specific  rates  based 
on  the  methodology  described  in  the 
November  Final  Results.  To  obtain  the 
company-specific  stumpage  benefit,  we 
multiplied  the  quantity  of  Crown  logs 
and  the  quantity  of  lumber  inputs 
(except  for  those  specified  below)  by  the 
province-specific  stumpage  benefit 
calculated  in  the  underlying 
investigation,  i.e.,  the  average  per-unit 
differential  between  the  calculated 
adjusted  stumpage  fee  for  the  relevant 
province  and  the  appropriate 
benchmark  for  that  province.  For  those 
provinces,  such  as  British  Columbia  and 
Ontario,  for  which  we  calculated  more 
than  one  per-unit  benefit  in  the 
investigation,  we  calculated  one 
province-wide  per-unit  benefit  by 
weight-averaging  the  previously 
calculated  values  by  the  corresponding 
volumes  of  harvested  softwood  (this  was 
done  in  the  November  Final  Results).  As 
indicated  in  the  Notice  of  Initiation/ 
Round  1 ,  we  have  not  attributed  a 
benefit  to  (1)  logs  or  lumber  acquired 
from  the  Maritime  Provinces,  (2)  logs  or 
lumber  of  U.S.  origin,  (3)  lumber 
produced  by  mills  excluded  in  the 
investigation,  and  (4)  logs  from 
Canadian  private  land.  See  67  FR  46955, 
46957.  Furthermore,  we  are  not 
including  in  our  subsidy  rate 
calculations  logs  which  the  companies 
demonstrate  to  have  acquired  and  resold 
without  any  processing.  In  addition,  we 
are  also  not  including  in  the"  subsidy 
calculations  lumber  purchased  and 
resold  without  any  further  production 
or  manufacturing  because,  as  explained 
below,  the  companies  in  these 
preliminary  results  failed  to  submit 
information  regarding  their  suppliers  as 
originally  requested  in  our  expedited 
review  application.  We  divided  the 
stumpage  benefit  by  the  appropriate 
value  of  the  company's  sales  (scope  and 
non-scope  softwood  lumber  products 
and  softwood  lumber  by-products,  net 
of  resales)  to  determine  the  company's 
estimated  subsidy  rate  from  stumpage 
and  then  added  any  benefit  from  other 
programs  to  obtain  the  cash  deposit  rate 
for  the  company. 

Several  companies  reported  that  they 
are  cross-owned  with  other  companies 


that  produce  and/or  manufacture 
subject  merchandise.  Specifically, 
Eraser  Pacific  Forest  Products  Inc., 
Frontier  Mills  Inc.,  and  Landmark  Truss 
&  Lumber  Inc.  (Landmark  Companies) 
stated  that  they  were  cross-owned. 
Similarly,  West  Bay  Forest  Products  & 
Manufacturing  Ltd.  indicated  that  it  is 
cross-owned  with  two  companies  that 
produce  and/or  manufacture  subject 
merchandise,  Gold  Mountain  and 
Cedarshed  (West  Bay  Companies).  With 
respect  to  the  Landmark  and  the  West 
Bay  Companies,  in  accordance  with 
§  351.525(b)(6)  of  the  Department's 
Regulations,  we  first  calculated  the 
benefits  for  each  of  the  cross-owned 
companies  using  the  approach 
described  in  the  "Methodology"  section 
of  these  Preliminary  Results.  We  then 
summed  the  benefits  attributable  to  the 
consolidated,  cross-owned  entity  and 
divided  the  total  by  the  entity's 
consolidated  sales  denominator  (scope 
and  non-scope  softwood  limiber 
products  and  softwood  lumber  by- 
products, net  of  resales). 

As  discussed  above  in  the  "Partial 
Rescission"  section  of  these  prelimineiry 
results,  companies  with  reselling 
activities  were  instructed  in  the 
Expedited  Review  Application  to 
provide  information  pertaining  to  their 
suppliers.  However,  the  Group  1 
companies  with  resale  and  production 
activities  failed  to  provide  such 
information.  Therefore,  the  Department 
is  act  in  a  position  to  calculate  the 
benefit  on  the  portion  of  their  sales 
attributable  to  resales.  For  this  reason, 
lumber  that  was  resold  by  these 
companies  without  any  further 
production  or  manufacturing  will 
remain  subject  to  the  countiy-wide  rate 
established  in  the  Amended  Final 
Determination.  Regarding  lumber 
actually  produced  or  manufactiu^d  by 
these  companies,  we  have  calculated  a 
company-specific  benefit  that  is  based 
solely  on  the  lumber  that  the  companies 
have  produced.  Accordingly,  for  each 
Group  1  company  included  in  these 
preliminary  results  that  produces  its 
own  lumber  and  performs  resale 
activities,  we  calculated  a  company- 
specific-rate  for  all  limiber  that  the 
company  produces.  Lumber  that  is 
resold  by  these  companies  without  any 
further  manufacturing  will  be  subject  to 
the  "Country- Wide  Rate"  calculated  in 
the  Final  Amended  Determination. 

For  the  period  April  1,  2000,  to  March 
31,  2001,  we  preliminarily  determine 
the  net  subsidy  rate  for  this  program  to 
be  as  follows  for  Group  1  companies  in 
Round  1: 
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Net  subsidies— Producer/exporter 

Net  sub- 
sidy rate 

% 

Alexandre  Cote  Ltee 

9  07 

Boccam  Inc 

0  41 

Bymexco  Inc 

840 

Davron  Forest  Products  Ltd 

Fraser    Pacific    Forest    Products 

Inc 

10.94 
858 

Frontier  Mills  Inc .- 

8  58 

Halda  Forest  Products  Ltd 

2  45 

Landmark  Tnjss  &  Lumber  Inc 

Les  Bois  S&P  Grondin  Inc 

8.58 
4  62 

Les  Industries  P.F.  Inc 

Sechoirs  de  Beauce  Inc 

8.03 
060 

Tyee  Timber  Products  Ltd 

4  10 

West   Bay   Forest   Products  and 
Manufacturing  Ltd 

534 

West  Can  Rail  Ltd 

000 

For  the  period  April  1,  2000,  to  March 
31,  2001,  we  preliminarily  determine 
the  net  subsidy  rate  for  this  program  to 
be  as  follows  for  Group  1  companies  in 
Round  2: 


Net  subsidies— producer/exporter 

Net  Sub- 
sidy rate 

% 

Central  Cedar  Ltd 

4  91 

Forsfex  Industries  Inc 

4  51 

Hudson  Mitchell  &  Sons  Lumber 
Inc 

4  31 

Indian  River  Lumtjer 

000 

Les  Scieries  Jocelyn  Lavoie  Inc.  .. 

Leslie  Forest  Products  Ltd 

Lyie  Forest  Products  Ltjl 

0.00 

13.62 

3  37 

Power  Wood  Corp 

6  73 

Precision  Moulding  Products 

Ram  Co.  Lumber  Ltd 

1.41 
8  92 

Rielly  Industrial  Lumber  Inc 

Sylvanex  Lumber  Products  Inc.  ... 

United  Wood  Frames  Inc. 

Williamsburg  Woods  &  Garden  .... 

55.15 

7.09 

10.69 

11.95 

Other  Programs 

In  the  underlying  investigation,  the 
Department  determined  that  the 
provinces  of  British  Columbia  and 
Quebec  provided  countervailable 
benefits  imder  certain  programs.  British 
Columbia  provided  countervailable 
benefits  under  the  Forest  Renewal 
Program  and  Quebec  provided 
countervailable  benefits  under  the 
Private  Forest  Development  Program 
(PFDP),  loans  issued  by  Investment 
Quebec,  lending  under  Article  28  of  the 
Society  for  the  Industrial  Development 
of  Quebec  (SDI)  and  loans  issues  by  the 
Society  for  the  Recuperation  and 
Development  of  Quebec  Forests 
(Rexfor).  Based  upon  our  decision  in  the 
underlying  investigation,  the 
Department  requested  information  from 
companies  regarding  the  use  of  these 
programs.  Four  companies  from  British 
Columbia  reported  using  the  Forest 
Renewal  Program.  These  were  the  only 
companies  in  these  preliminary  results 


that  reported  using  previously 
investigated  non-stumpage  programs 
during  the  POR.  Consistent  with  our 
approach  in  the  underlying 
investigation,  we  are  treating  benefits 
received  under  the  Forest  Renewal 
Program  as  coimtervailable  grants.  In 
accordance  with  §  351.524(2),  we  have 
allocated  all  of  the  benefits  provided 
under  this  program  to  the  year  of  receipt 
because  the  total  amount  approved 
under  the  subsidy  program  is  less  than 
0.5  percent  of  the  relevant  sales 
denominator  (i.e.,  total  sales  of  softwood 
lumber  products,  net  of  resales).  To 
calculate  the  net  subsidy  rate  received 
under  this  program,  we  divided  the 
benefit  by  the  companies'  total  sales  of 
softwood  limiber  products,  net  of 
resales. 

For  the  period  April  1,  2000,  to  March 
31,  2001,  we  preliminarily  determine 
the  net  subsidy  rate  to  be  as  follows  for 
Group  1  companies  in  Roimd  1 : 


Net  subsidies — producer/exporter 


Fraser  Pacific  Forest  Products 
Inc 

Frontier  Mills  Inc 

Landmari<  Truss  and  Lumber  Inc. 

West  Bay  Forest  Products  and 
Manufacturing  


Net  sut>- 
sidy  rate 

% 


0.03 
0.03 
0.03 

0.16 


For  the  period  April  1,  2000,  to  March 
31,  2001,  we  preliminarily  determine 
the  net  subsidy  rate  to  be  as  foHows  for 
Group  1  companies  in  Round  2: 


Net  subsidies — producer/exporter 


Central  Cedar  Ltd 

Leslie  Forest  Products  Ltd. 


Net  sut>- 

sidy  rate 

% 


0.05 
0.10 


Analysis  of  Comments  Received 

/.  Methodological  Comments 

The  following  comments  address 
methodological  issues  related  to  Group 
1  companies  as  well  as  issues 
concerning  the  general  methodologies 
the  Department  is  applying  in  these 
expedited  reviews. 

Comment  1:  Whether  the  Same 
Methodology  Should  Be  Applied  to 
Cross-owned  Companies  When  One  Is 
Assigned  to  Group  1  and  the  Other  to 
Group  2.  Tembec  Inc.,  Dowie  Timber 
Ltd.,  Selkirk  Specialty  Wood  Ltd.,  Mill 
&  Timber  Products  Ltd.,  R.  Fryer  Forest 
Products  Limited,  and  Liskeard  Lumber 
Ltd.  (the  Tembec  Group)  argue  that 
treatment  of  Group  2  companies 
becomes  more  complicated  in  instances 
in  which  a  Group  2  company  is  cross- 
owTied  with  a  Group  1  company.  The 
Tembec  Group  contends  that  there  is  no 
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indication  as  to  which  methodology  will 
be  employed  for  each  company  in  these 
types  of  cases.  The  Tembec  Group 
maintains  that  if  the  Department  uses 
the  simplified  methodology  for  the 
Group  1  company  and  the  cost 
methodology  for  the  Group  2  company, 
the  Department  would  be  in  conflict 
with  its  own  policy  to  treat  cross-owned 
companies  as  one  entity. 

With  respect  to  the  treatment  of  crq^- 
owned  companies  when  one  company  is 
in  Group  1  and  one  company  is  in 
Group  2,  petitioners  assert  that  all  cross- 
owned  companies  in  this  situation 
should  be  examined  using  the  Group  2 
methodology.  Petitioners  argue  that  the 
Group  2  methodology  is  the  most 
accurate  of  the  two  methods  cmd  should 
apply  in  such  cases. 

Department's  position:  We  disagree 
with  both  respondents  and  petitioners. 
The  Group  1  and  Group  2  benefit 
calculation  methodologies  are.  more  or 
less,  the  same,  the  only  difference  being 
that  the  Group  2  methodology  involves 
the  calculation  of  a  benefit  attributable 
to  timber  harvested  from  Crown  lands 
based  on  the  company's  actual 
experience.  Thus,  for  Group  1 
companies  cross-owned  with  Group  2 
companies,  the  Department  will  apply 
the  Group  1  benefit  calculation 
methodology  to"  the  Group  1  company 
and  apply  the  Group  2  benefit 
calculation  methodology  to  the  cross- 
owned  company  in  Group  2.  To  derive 
the  net  subsidy  rate  applicable  to  both 
the  Group  1  and  Group  2  company  that 
are  cross-owned,  the  Department  will 
sum  the  two  benefit  amounts  and  divide 
the  total  by  the  two  companies' 
consolidated  sales  denominator  (scope 
and  non-scope  softwood  lumber 
products  and  softwood  lumber  by- 
products, net  of  resales).  Therefore,  with 
respect  to  the  methodology  to  be 
applied  to  companies  whose  cross- 
owned  companies  may  be  assigned  to  a 
different  group,  the  Department,  when 
calculating  the  benefit,  will  apply  to 
each  Group  1  or  Group  2  company  the 
methodology,  regardless  of  cross- 
ownership,  of  the  group  to  which  the 
company  is  assigned.  "The  rate  for  the 
cross-owned  companies  will  be 
calculated  taking  into  account  the 
results  of  the  two  separate  calculations. 
Given  this  approach,  we  are  unable  in 
these  preliminary  results  to  calculate  a 
consolidated  net  subsidy  rate  for  Group 
1  companies  that  are  cross-owned  with 
Group  2  companies  because  we  are  still 
processing  and  receiving  data  from 
Group  2  companies. 

Comment  2:  Whether  Subsidy 
Amounts  Attributed  to  Logs  on  the  Basis 
of  Volume  Should  be  Equal  to  Subsidies 
Amounts  Attributed  to  Lumber  and 


Sawdust.  Petitioners  argue  that  the 
Department  was  in  error  in  the  Issues 
and  Decision  Memorandum  issued  in 
conjunction  with  the  November  Final 
Results  in  saying  "the  Department  made 
no  distinction  between  the  amount  of 
subsidy  attributed  to  one  cubic  meter  of 
lumber  and  the  amount  of  subsidy 
attributed  to  one  cubic  meter  of 
sawdust."  See  page  15  of  the  Issues  and 
Decision  Memorandum:  Final  Results  of 
Expedited  Reviews  of  13  Companies 
Covered  by  the  August  14.  2002  Notice 
of  Preliminary  Results  Under  the 
Countervailing  Duty  Order  on  Certain 
Softwood  Lumber  from  Canada 
(November  Issues  and  Decision 
Memorandum).  Petitioners  contend  that 
this  is  not  supported  by  the  facts  and  is 
inconsistent  with  the  countervailing 
duty  methodology  and  economics. 
Petitioners  contend  that  the  allocation 
of  subsidies  is  based  upon  the  value  of 
products  of  the  subsidized  mills.  High- 
value  products  are  recognized  as  being 
more  highly  subsidized  and  the  majority 
of  the  subsidy  is  allocated  to  these 
products.  In  contrast,  the  allocation  of 
the  subsidy  to  low-value  products  is 
much  less. 

Petitioners  contend  that  in  the  lumber 
investigation,  the  subsidy  was  attributed 
to  the  value  of  the  lumber  products 
produced  from  preferentially  provided 
inputs.  Moreover,  they  state  that  the 
subsidy  calculation's  always  performed 
on  a  value,  not  a  volume  basis.  They  cite 
to  19  CFR  351.525(a)  which  states  "the 
Secretary  will  calculate  the  ad  valorem 
subsidy  rate  by  dividing  the  amount  of 
the  benefit  allocated  to  the  period  of 
investigation  or  review  by  the  sales 
value  *   *   *"  Therefore,  they  argue  that 
the  subsidy  calculation  should  be  based 
on  the  value  of  the  entire  input  and  the 
value  of  the  entire  output  since  the 
whole  log  is  required  to  produce 
softwood  lumber.  Petitioners  maintain 
that  the  Department  should  clarify  that 
the  correct  methodology  of  allocating 
the  subsidy  between  lumber  and  by- 
products, consistent  with  the 
underlying  investigation,  is  based  on 
value  and  not  volume. 

Moreover,  petitioners  assert  that  in 
the  expedited  reviews  the  Department 
correctly  calculated  the  subsidy  by 
multiplying  the  per  cubic  meter  benefit 
on  sawtimber  by  the  volume  of  sawlogs 
used  by  the  sawmills.  However, 
petitioners  contend  that  the  Department 
also  multiplied  the  province-wide  per- 
cubic-meter  benefit  on  sawtimber  by  the 
volume  of  lumber  used  as  an  input  by 
the  reviewed  lumber  company. 
Petitioners  argue  that  the  per-unit 
benefit  on  logs  is  not  the  same  as  the 
per-unit  benefit  on  lumber  because  it 
may  take  as  much  as  two  cubic  meters 


of  satvtimber  to  make  a  cubic  meter  of 
lumber. 

Petitioners  contend  that  this 
methodology  is  inconsistent  with  the 
Notice  of  Final  Affirmative 
Countervailing  Duty  Determination  and 
Final  Negative  Critical  Circumstances 
Determination:  Certain  Softwood 
Lumber  Products  From  Canada,  67  FR 
15545  (April  2,  2002)  (Final 
Determination).  They  claim  that  the 
Department's  methodology  understates 
the  subsidy  amount  on  lumber. 
Petitioners  argue  that  the  application  of 
a  per-unit  benefit  based  on  logs  to 
lumber  inputs  acquired  by.  for  example, 
a  Canadian  lumber  remanufacturer. 
would  not  reflect  the  full  value  of  the 
subsidy  received  when  the  lumber  in 
question  was  resold.  Petitioners 
maintain  that  this  methodology  is  not 
supported  mathematicedly.  Moreover, 
the  fact  that  this  calculation 
methodology  was  used  in  the  exclusion 
process  in  the  underlying  investigation 
provides  no  basis  to  continue  this  error. 
Although,  assert  petitioners,  they  did 
not  have  time  to  address  this  erroneous 
methodology  in  calculating  the 
company-specific  exclusions  in  their 
briefs,  they  claim  this  methodology 
should  be  subject  to  correction  in  these 
expedited  reviews. 

Department's  position:  We  have 
carefully  considered  petitioners' 
comments  on  the  amount  of  subsidies 
attributable  to  lumber  acquired  as  an 
input.  We  remain,  however,  of  the  view 
that  the  methodology  that  has  been 
followed  by  the  Department  is 
reasonable  and  in  accordance  with  our 
practice. 

In  these  expedited  reviews,  just  as  in 
the  exclusion  process  in  the 
investigation,  one  of  the  tasks  before  the 
Department  is  to  estimate  the  amount  of 
subsidy  attributable  to  lumber  as  an 
input  into  the  manufacturing  process. 
No  such  value  was  derived  in 
determining  the  country-wide  rate  in 
the  investigation.  In  that  context,  we 
simply  calculated  the  amount  of  subsidy 
attributed  to  timber;  we  did  not — 
because  we  did  not  need  to — derive  a 
value  for  the  subsidy  attributable  to 
lumber  produced  ft-om  subsidized 
timber. 

In  the  exclusion  process,  we 
estimated  the  amount  of  benefit  on 
lumber  as  an  input  into  the 
mcmufacturing  process  based  on  the 
only  value  available  from  the 
investigation,  i.e.  the  benefit  on  timber 
expressed  as  a  specific  dollar  amount 
per  cubic  meter.  Because  the  amount  of 
the  benefit  calculated  in  the 
investigation  was  based  on  volume,  we 
attributed  the  benefit  to  lumber  on  a 
volume  (not  value)  basis.  We  applied 


this  benefit  to  all  lumber,  not  only  to 
lumber  of  Crown  origin,  because,  as  we 
stated  in  the  February  20,  2002, 
Decision  Memorandum  (Memorandum 
from  Bernard  Carreau,  Deputy  Assistant 
Secretary,  to  Faryar  Shirzad,  Assistant 
Secretary,  regarding  Countervailing 
Duty  Investigation  on  Softwood  Lumber 
Products  from  Canada),  "as  a  practical 
matter  it  is  impossible  to  distinguish 
liuyber  produced  from  private  logs  and 
lumber  produced  from  Crown  timber, 
once  it  is  processed  in  potentially 
subsidized  mills."  We  used  this 
methodology  in  the  exclusion  process 
and  clearly  described  it  in  the  first 
initiation  notice  of  the  expedited 
reviews  (Notice  of  Initiation/Round  1). 

As  previously  stated  in  Comment  4  of 
the  November  Issues  and  Decision 
Memorandum,  we  believe  that 
petitioners  had  ample  opportiuiity  to 
comment  pn  the  accuracy  of  this 
methodology  during  the  investigation 
and  in  earlier  stages  of  these  expedited 
reviews,  particularly  when  we  requested 
cbtnments  on  oiu  proposed 
methodology  in  the  first  initiation 
notice.  We  received  no  comments  on 
this  issue;  therefore,  we  proceeded  with 
issuing  the  preliminary  results  for  18 
companies.  Petitioners  commented  after 
the  publication  of  the  August 
Preliminary  Results;  however,  we 
disagreed  with  petitioners'  position  and 
applied  the  same  methodology  in  the 
final  results  for  13  of  those  companies. 

We  find  no  compelling  reason  in 
petitioners'  arguments  to  modify  the 
methodology  applied  so  far.  In 
particular,  petitioners  have  not 
demonstrated  that — given  the 
information  that  is  reasonably  available 
to  the  Department  within  the  time 
constraints  applicable  to  these 
reviews — their  approach  to  attributing 
subsidies  to  lumber  used  as  an  input  is 
more  acciurate  than  the  approach  used 
by  the  Department.  Moreover,  the 
Department  finds  that  a  change  in 
methodology  at  this  time  could  be 
detrimental  to  the  companies  under 
review,  who  have  relied  on  the  current 
methodology  to  make  a  niunber  of 
decisions,  such  as  whether  or  not  to 
withdraw  from  the  expedited  reviews 
and  whether  or  not  to  apply  for  an 
upstream  analysis.  For  all  these  reasons, 
we  are  continuing  to  apply  the 
province-wide  stumpage  benefit  to  a 
luiit  of  lumber  in  these  preliminary 
results,  as  we  did  in  the  August 
Preliminary  Results  and  the 
investigation. 

Comment  3:  Whether  Group  1 
Companies  That  Did  Nat  Request  an 
Analysis  of  Whether  They  Benefitted 
From  Subsidies  Bestowed  on  Their 
Inputs  Should  Be  Able  To  Reassess  This 


Decision.  Landmark  Truss  &  Lumber 
Inc.  (Landmark)  and  its  subsidiaries 
Frontier  Mills  Inc.  and  Fraser  Pacific 
Forest  Products  Inc.  maintain  that  they 
did  not  request  an  analysis  of  whether 
they  benefitted  from  subsidies  bestowed 
on  their  inputs  based  on  their 
understanding  that  the  final  results  for 
Group  1  companies  would  be  issued 
within  the  time  frames  previously 
announced  by  the  Department. 
Fiulhermore,  Landmark  imderstood  that 
any  results  based  on  an  analysis  of 
whether  they  benefitted  from  subsidies 
bestowed  on  their  inputs  would  not  be 
issued  until  after  the  final  results  of 
Group  2  companies. 

Landmark  notes  that  petitioners  have 
argued  in  their  case  brief  that  the  final 
results  of  expedited  reviews  for  all 
companies  should  be  issued 
simultaneously.  Landmark  asserts  that  if 
the  Department  decides  not  to  follow  its 
schedule  for  Group  1  companies  and 
instead  issues  all  expedited  reviews 
simultaneously,  then  Group  1 
companies  with  the  same  circumstances 
as  Landmark  should  be  allowed  to 
reassess  their  decision  with  respect  to 
requesting  an  analysis  of  whether 
subsidies  bestowed  on  their  inputs 
benefitted  them. 

Landmark  also  notes  that  the 
Government  of  Canada  (GOG)  has 
argued  in  case  briefs  submitted  during 
the  coiuse  of  this  proceeding  that  an 
analysis  of  whether  the  companies 
benefitted  from  subsidies  bestowed  on 
their  inputs  should  not  extend  the 
existing  timelines  for  the  expedited 
reviews  and  that  the  Department  shoidd 
issue  a  proposed  methodology  for  the 
conduct  of  this  type  of  analysis.  If  the 
Department  agrees  to  complete  the 
analysis  on  the  established  schedule  or 
if  the  Department  issues  a  proposed 
methodology  for  the  conduct  of  this 
type  of  analysis,  Landmark  submits  that 
companies  similarly  situated  should  be 
given  the  opportunity  to  reassess  their 
decision  and  to  request  such  an 
analysis. 

Department's  Position:  In  their 
September  6,  2002,  case  brief  at  page  16, 
the  GOG  maintained  that  the 
Department  should  allow  companies 
piuchasing  inputs  through  arm's  length 
transactions  to  request  expedited 
reviews  subsequent  to  initiation  of  the 
expedited  reviews.  In  the  November 
Final  Results,  we  emphasized  that 
allowing  other  companies  to  request 
expedited  reviews  at  that  time  would 
complicate  and  delay  an  already 
elaborate  and  ciunbersome  process. 
Similarly,  giving  companies  the 
opportunity  to  reassess  and  request  an 
analysis  of  whether  subsidies  bestowed 
on  their  inputs  benefitted  them  at  this 


stage  in  the  expedited  review  process,  as 
Landmark  suggests,  would  further 
complicate  and  delay  the  expedited 
review  process.  Therefore,  we  are  not 
adopting  these  suggestions. 

n.  Individual  Company  Comments 

Comment  1:  Antrim  Cedar 
Corporation.  Petitioners  assert  that 
Antrim  Cedar's  exclusion  request  in  the 
underlying  investigation  indicated  that 
it  was  a  reseller  of  lumber  during  the 
POR,  however,  in  these  expedited 
reviews,  Antrim  reported  that  it  had  no 
resales  of  logs  or  liunber. 

Department's  Position:  Antrim's 
application  and  subsequent 
questionnaire  responses  indicate  resales 
of  subject  merchandise.  However,  as 
indicated  above,  we  are  rescinding 
Antrim's  expedited  review.  The  basis  of 
our  determination  with  respect  to 
Antrim's  expedited  review  is  explained 
in  the  "Partial  Recission"  section  of  this 
notice. 

Comment  2:  Central  Cedar  Ltd. 
Petitioners  contend  that  the  total  value 
of  all  sales  of  subject  merchandise 
reported  in  Central  Cedar's  exclusion 
request  differs  from  the  amount  reported 
in  its  expedited  review  application. 

Department's  Position:  The  exclusion 
request  was  in  a  different  segment  of  the 
proceeding  from  these  expedited 
reviews.  Therefore,  the  figures  provided 
in  the  two  segments  of  the  proceeding 
are  not  directly  comparable.  The 
numbers  reported  for  purposes  of  these 
expedited  reviews  are  F.d.B.  values  and 
we  have  sent  several  questioimaires  to 
the  companies  clarifying  exactly  how 
the  sales  data  should  be  derived  for 
purposes  of  these  expedited  reviews. 
Companies  have  provided  the  clarified 
data  to  the  Department  and  we  have 
used  it  in  these  preliminary  results. 
Comment  3:  Fraser  Pacific  Forest 
Products.  Petitioners  contend  that  in  the 
exclusion  process,  Fraser  reported  that 
it  was  a  wholly-owned  subsidiary  of 
Landmark  Truss  and  reported  total  sales 
of  subject  merchandise  for  itself  and  its 
affiliated  companies.  However, 
petitioners  point  out  that  in  these 
expedited  reviews.  Landmark  Truss  by 
itself  claimed  total  sales  of  subject 
merchandise  without  mention  of  any 
affiliates.  Petitioners  assert  that  the  sum 
of  total  sales  of  subject  merchandise  for 
these  three  companies'  expedited 
review  applications  is  a  substantial 
increase  over  the  amount  reported  for 
total  sales  of  subject  merchandise  in  the 
exclusion  process. 

Department's  Position:  Fraser  Pacific 
Forest  Products  has  reported  in  these 
expedited  reviews  that  it  is  a  wholly- 
owmed  subsidiary  of  Landmark  and  also 
cross-owned  with  Frontier  Mills.  In 
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these  expedited  review  proceedings,  we 
have  sent  several  questionnaires  to 
Fraser  Pacific.  Frontier  Mills,  and 
Landmark  to  clarify  the  data  that  was 
submitted.  We  have  calculated  the  rate 
for  this  company  using  our  cross-owned 
methodology  as  described  above  in  the 
methodology  section  of  this  notice. 
Thus,  we  have  accounted  for  not  only 
its  cross-ownership  with  Landmark,  but 
also  its  cross-ownership  with  Frontier 
Mills. 

Comment  4:  Power  Wood  Corporation 
(Power  Wood)  and  Rielly  Industrial 
Lumber  Inc.  (Rielly).  Petitioners  assert 
that  the  total  sales  of  subject 
merchandise  reported  in  Power  Wood's 
and  Rielly's  exclusion  request  differs 
from  the  amount  reported  in  the 
expedited  review  process.  Moreover, 
petitioners  contend  that  in  the  company 
exclusion  process  these  two  companies 
certified  that  they  received  no  benefit 
from  provincial  Crown  stumpage  in 
British  Columbia.  Yet,  petitioners  point 
out  that  in  the  Power  Wood's  and 
Rielly's  expedited  review  application, 
they  reported  that  they  acquired  Crown- 
origin  logs  from  British  Columbia 
during  the  POR. 

Department's  Position:  As  noted  in 
Comment  2  above  concerning  Central 
Cedar,  these  expedited  review 
proceedings  are  different  from  the 
exclusion  process.  We  have  provided  in 
these  expedited  reviews  specific 
instructions  how  to  derive  the  data  for 
sales.  In  addition,  we  have  taken  into 
account  Power  Wood's  and  Rielly's 
Crown-origin  logs  reported  in  the 
company's  questionnaire  response  in 
our  calculation  for  this  company's 
individual  cash  deposit  rate. 

Comment  5:  Sylvanex  Lumber 
Products  Inc.  Petitioners  argue  that  in 
the  company  exclusion  proceeding, 
Sylvanex  Lumber  Products  Inc. 
(Sylvanex)  reported  that  they  had 
received  government  assistance  while  in 
these  expedited  reviews,  Sylvanex 
indicates  that  they  received  no 
government  assistance. 

Department's  Position:  As  noted  in 
numerous  company-specific  comments 
above,  the  company  exclusion  segment 
of  the  proceeding  was  different  from  the 
expedited  review  segment  of  the 
proceeding.  Contrary  to  petitioners' 
assertion,  during  the  exclusion  process 
and  by  letter  dated  August  21,  2001, 
Sylvanex  reported  that  it  "did  not 
benefit  from  other  programs  subject  to 
this  investigation."  See  the  GOC's 
October  29,  2001,  submission,  of  which 
a  public  version  is  on  file  in  room  B- 
099  of  the  Central  Records  Unit  in  the 
main  Commerce  Building.  In  addition, 
the  October  10,  2001  certification 
supplied  by  Forest  Renewal  BC 


indicated  that  Sylvanex  received  zero 
benefits  from  Forest  Renewal  BC.  The 
benefit  that  petitioner  states  that 
Sylvanex  reported  during  the  exclusion 
process  resulted  from  the  reporting,  by 
Forest  Renewal  BC  of  sums  provided  to 
various  associations  within  British 
Columbia.  These  amounts  were 
allocated  to  members  of  the  associations 
for  purposes  of  the  exclusion 
applications  alone.  In  these  expedited 
reviews,  the  participating  companies 
have  submitted  program  usage 
information  based  on  their  own 
financial  records  and  experience.  Under 
this  approach,  Sylvanex  again  has 
reported  that  it  did  not  use  the  Forest 
Renewal  Program  during  the  POR. 
Given  the  difference  in  reporting 
methodologies  between  the  two 
proceedings  and  the  fact  that  Sylvanex 
based  its  questionnaire  response  on  its 
own  financial  data,  we  find  the  • 
discrepancy  raised  by  petitioners  is 
adequately  explained  and,  thus,  does 
not  call  into  question  the  veracity  of  the 
information  submitted  by  Sylvanex  in 
these  expedited  reviews. 

Comment  6:  Tyee  Timber  Products 
Ltd.  According  to  petitioners,  Tyee 
Timber  Products  (Tyee)  indicated  in  the 
exclusion  process  that  they  were 
affiliated  with  another  company. 
However,  petitioners  point  out  that  in 
these  expedited  reviews,  Tyee  does  not 
indicate  that  they  are  affiliated  with  any 
company.  Moreover,  the  total  sales  of 
subject  merchandise  reported  in  the 
exclusion  proceeding  differs  from  the 
total  sales  of  subject  merchandise 
reported  in  their  expedited  review 
application.  Lastly,  petitioners  argue 
that  in  Tyee's  expedited  review 
application  the  company  indicated  that 
no  logs  were  used  or  purchased, 
however,  they  report  in  another  section 
of  the  application  that  the  company 
used  British  Columbian  timber  as 
inputs. 

Department's  Position:  As  explained 
above,  the  exclusion  process  was  a 
different  segment  of  the  proceeding 
from  these  expedited  reviews,  and  we 
have  clarified  in  our  questionnaires  how 
the  sales  data  should  be  derived  for 
purposes  of  our  analysis  as  well  as  how 
to  report  data  related  to  logs  harvested 
and  purchased.  With  respect  to  whether 
Tyee  reported  affiliates  in  its  expedited 
review  application,  as  explained  above, 
the  reporting  methodologies  used  by 
participating  companies  differed 
between  the  exclusion  process  and  the 
expedited  review  process.  In  the 
exclusion  process,  companies  signed 
certifications  regarding  their  affiliation 
and  cross-ownership  status  that  were 
based  on  questionnaires  and  guidelines 
compiled  and  issued  by  the  GOC.  See 


the  GOC's  October  29,  2001 , 
submission.  In  contrast,  in  the 
expedited  reviews,  the  Department  has 
sent  questionnaires  direcUy  to  the 
participating  companies  that  contain 
specific  definitions  and  instructions 
regarding  the  issue  of  affiliation  and 
cross-ownership.  Therefore,  it  is  entirely 
reasonable,  since  different  authorities 
issued  separate  and  different 
questionnaires,  that  some  discrepancies 
would  exist  between  the  two 
proceedings.  However,  what  is  germane 
to  the  instant  proceeding  is  what  Tyee 
has  stated  regarding  its  affiliation  and 
cross-ownership  with  other  companies 
based  on  the  definitions  and 
instructions  that  were  directly  provided 
to  it  by  the  Department.  On  this  point, 
Tyee  has  made  clear  in  its  application 
and  questionnaire  responses  that  it  was 
not  affiliated  or  cross-owned  with  any 
companies. 

Comment  7:  West  Bay  Forest  Products 
and  Manufacturing  Ltd.  Petitioners 
contend  that  West  Bay  Forest  Products 
reported  in  the  exclusion  process 
different  values  for  total  sales  of  subject 
merchandise  from  the  value  they 
reported  in  their  application  for 
expedited  review. 

In  response.  West  Bay  Forest  Products 
asserts  that  the  financial  information 
reported  in  their  exclusion  application 
reported  total  sales  of  all 
remanufactured  softwood  lumber.  With 
respect  to  the  expedited  reviews,  the 
company  reported  the  combined  total  of 
remanufactured  and  resale  sales 
amounts.  Moreover,  the  company  found 
cui  additional  error  in  the  total  value  of 
remanufactured  sales  reported  in  their 
original  expedited  review  filing.  In 
addition,  the  company  provided  a 
reconciliation  of  the  difference  between 
the  figures  in  the  two  segments  of  the 
proceeding. 

Department's  Position:  As  explained 
above,  we  provided  specific  instructions 
on  how  to  calculate  sales  figures  in 
these  expedited  reviews.  Therefore,  the 
figures  provided  in  the  two  segments  of 
the  proceeding  are  not  directly 
comparable.  Further,  we  find  that  the 
information  submitted  by  West  Bay 
Forest  Products  accounts  for  the 
differences  in  total  sales  values  between 
the  two  segments  of  the  proceeding. 

Verification 

In  accordance  with  782(I){3)  of  the 
Act,  we  may  verify  information 
submitted  by  respondents  who 
preliminarily  received  a  de  minimis 
subsidy  rate,  prior  to  making  our  final 
determination. 
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Preliminary  Results  of  Reviews 

In  accordance  with  19  CFR 
351.221{b)(4)(I),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
expedited  reviews.  For  the  period  April 
1,  2000,  to  March  31,  2001,  we 
preliminarily  determine  the  net  subsidy 
to  be  as  follows  for  Group  1  companies 
in  Round  1 : 


Net  subsidies — producer/exporter 

r 

Net  sub- 
sidy rate 

% 

Alexandre  Cote  Ltee 

9.07 

Boccam  Inc 

0  41 

Bymexco  Inc 

8  40 

Davron  Forest  Products  Ltd  

Fraser  Pacific  Forest  Products  Inc 
Frontier  Mills  Inc  

,  10.94 
8.61 
8.61 

Haida  Forest  Products  Ltd  

2.45 

Landmark  Truss  &  Lumber  Inc 

Les  Bois  S&P  Grondin  Inc  

8.61 
4.62 

Les  Industries  P.P.  Inc  

Sechoirs  de  Beauce  Inc 

8.03 
060 

Tyee  Timtjer  Products  Ltd 

4  10 

West   Bay   Forest   Products  and 
Manufacturing  Ltd  

5.50 

West  Can  Rail  Ltd  

0.00 

For  the  period  April  1,  2000,  to  March 
31,  2001,  we  preliminarily  determine 
the  net  subsidy  to  be  as  follows  for 
Ginup  1  companies  in  Round  2:    * 


Net  subsidies — producer/exporter 

Net  sub- 
sidy rate 

% 

Central  Cedar  Ltd 

4.96 

Forstex  Industries  Inc  

4.51 

Hudson  Mitchell  &  Sons  Lumber 
Inc  

4  31 

Indian  River  Lumt>er  

000 

Les  Scieries  Jocelyn  Lavoie  Inc  ... 
Leslie  Forest  Products  Ltd  

0.00 
13  72 

Lyie  Forest  Products  Ltd  

3  37 

Power  Wood  Corp 

Precision  Moulding  Products 

Ram  Co.  Lumt>er  Ltd 

6.73 
1.41 
8  92 

Rielly  Industrial  Lumber  Inc 

5  15 

Sylvanex  Lumber  Products  Inc  .... 
United  Wood  Frames  Inc  

7.09 
10.69 

Williamsburg  Woods  &  Garden  .... 

11.95 

If  the  final  results  of  these  reviews 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  BCBP  to  collect  cash 
deposits  of  estimated  coimtervailing 
diities  in  the  amounts  indicated  above 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
produced  and  exported  by  the  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  these  reviews.  These  rates  will 
not  apply  to  merchandise  produced  by 
the  reviewed  companies  but  exported  by 
other  entities. 


Those  producers/exporters  whose 
final  estimated  net  subsidy  rate,  based 
on  verified  information,  is  zero  or  de 
minimis  will  be  excluded  from  the 
order.  Because,  in  the  Department's 
view,  there  is  no  relevant  difference  for 
purposes  of  the  de  minimis  rule 
between  expedited  reviews  of  orders 
resulting  from  investigations  conducted 
on  an  aggregate  basis  and  expedited 
reviews  of  orders  resulting  from 
investigations  conducted  on  a  company- 
specific  basis,  we  believe  it  is 
appropriate  in  these  reviews  to  treat  de 
minimis  rates,  one  percent  ad  valorem 
in  this  case,  in  accordance  with  section 
19  CFR  351.214{k)(3)(iv).  Therefore, 
after  the  issuance  of  its  final  results,  the 
Department  intends  to  instruct  BCBP  to 
liquidate,  without  regard  to 
countervailing  duties,  all  outstanding 
shipments  of  the  subject  merchandise 
produced  and  exported  by  excluded 
companies. 

These  expedited  reviews  cover  only 
those  companies  that  we  have 
specifically  identified  as  qualifying  for 
expedited  reviews.  The  cash  deposit 
rate  for  all  other  non-reviewed 
companies  subject  to  the  country-wide 
rate  will  be  adjusted  in  the  final  results 
of  the  expedited  reviews  to  account  for 
the  benefit  and  the  sales  values  of  the 
companies  that  have  received  company- 
specific  rates.  We  will  instruct  the  BCBP 
to  collect  cash  deposits  for  all  non- 
reviewed  companies  at  the  new  cash 
deposit  rates  established  in  the  final 
results  of  these  reviews. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argimient.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  The  due  dates  for  the 
case  briefs  will  be  announced  at  a  later 
date. 

Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  14  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  time,  date,  and  place  of 


the  hearing  will  be  aiuioimced  after  the 
Department  has  released  the  dates  of  the 
briefing  schedule.  However,  any  party 
that  wants  to  participate  in  a  hearing 
must  submit  a  written  request  within 
the  time  period  specified  above. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  niunber;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
non-proprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  luider 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309{c)(ii),  are  due.  The 
Department  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  case 
or  rebuttal  briefs  in  the  final  results  of 
these  expedited  reviews.  The 
Department  will  ensure  that  interested 
parties  are  informed  of  the  briefing 
schedule. 

In  the  interests  of  giving  each 
respondent  an  informed  opportunity  to 
request  rescission  of  their  expedited 
review,  we  have  amended  the  timeline 
announced  in  the  application  form  to 
request  rescission  of  an  expedited 
review.  Requests  of  rescission  must  be 
received  by  the  Department  no  later 
than  30  days  after  the  date  of 
publication  of  the  preliminary  results  of 
the  relevant  expedited  review. 

These  expedited  reviews  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(I)(1)  of 
the  Act  (19  U.S.C.  1675(a)(1)  and  19 
U.S.C.  1677(f)(1)). 

Dated:  April  29,  2003. 
)oseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  03-11353  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decision  on 
American  Samoa  Coastal  Nonpoint 
Pollution  Control  Program 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Depcirtment  of  Commerce,  and  the 
Environmental  Protection  Agency. 
ACTION:  Notice  of  intent  to  approve  the 
American  Samoa  Coastal  Nonpoint 
Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  American 
Samoa  Coastal  Nonpoint  Pollution 
Control  Program  (coastal  nonpoint 
program)  and  of  the  availability  of  the 
draft  Approval  Decisions  on  conditions 
for  the  American  Samoa  coastal 
nonpoint  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b,  requires  States  and 
Territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  States  and 
Territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the 
American  Samoa  coastal  nonpoint 
program  on  October  3,  1997.  NOAA  and 
EPA  have  drafted  approval  decisions 
describing  how  American  Samoa  has 
satisfied  the  conditions  placed  on  its 
program  and  therefore  has  a  fully 
approved  coastal  nonpoint  program. 

NOAA  and  EPA  are  making  the  draft 
decisions  for  American  Samoa  coastal 
nonpoint  program  available  for  a  30-day 
pubhc  comment  period.  If  comments  are 
received,  NOAA  and  EPA  will  consider 
whether  such  comments  are  significant 
enough  to  affect  the  decision  to  fully 
approve  the  program. 

Copies  of  the  draft  Approval 
Decisions  can  be  found  on  the  NOAA 
Web  site  at  http:// 

www.ocnn.nos.noaa.gov/czm/  or  may  be 
obtained  upon  request  from:  Helen  Farr, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS.  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 


20910,  phone  (301) 713-3155,  xl50.  e- 
mail  helen.fan®noaa.gov. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
draft  Approval  Decisions  should  do  so 
by  Jime  9,  2003. 

ADDRESSES:  Comments  should  be  made 
to:  John  King,  Acting  Chief,  Coastal 
Programs  Division  (N/ORM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910.  phone (301) 713-3155.  xl88.  e- 
mail  john.king@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr,  Coastal  Programs  Division 
(N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
1305  East- West  Highway,  Silver  Spring, 
Maryland  20910,  phone  (301)  713-3155, 
xl50,  e-mail  helen.fan®noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  May  5,  2003. 
Jamison  S.  Hawkins, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

G.  Tracy  Mehan  III, 

Assistant  Administrator.  Office  of  Water, 

Environmental  Protection  Agency. 

[PR  Doc.  03-11466  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decision  on  North 
Carolina  Coastal  Nonpoint  Pollution 
Control  Program. 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  and 
Environmental  Protection  Agency. 
ACTION:  Notice  of  intent  to  approve  the 
North  Carolina  Coastal  Nonpoint 
Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  North 
Carolina  Coastal  Nonpoint  Pollution 
Control  Program  (coastal  nonpoint 
program)  and  of  the  availability  of  the 
draft  Approval  Decisions  on  conditions 
for  the  North  Carolina  coastal  nonpoint 
program.  Section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
(CZARA),  16  U.S.C.  section  1455b, 
requires  States  and  Territories  with 


coastal  zone  management  programs  that 
have  received  approval  under  section 
306  of  the  Coastal  Zone  Management 
Act  to  develop  and  implement  coastal 
nonpoint  program.  Coastal  States  and 
Territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the  North 
Carolina  coastal  nonpoint  program  on 
February  23,  1998.  NOAA  and  EPA  have 
drafted  approval  decisions  describing 
how  North  Carolina  has  satisfied  the 
conditions  placed  on  its  program  and 
therefore  has  a  fully  approved  coastal 
nonpoint  program. 

NOAA  and  EPA  are  making  the  draft 
decisions  for  the  North  Carolina  coastal 
nonpoint  program  available  for  a  30-day 
public  comment  period.  If  comments  are 
received,  NOAA  and  EPA  will  consider 
whether  such  comments  are  significant 
enough  to  affect  the  decision  to  fully 
approve  the  program. 

Copies  of  the  draft  Approval 
Decisions  can  be  found  on  the  NOAA 
Web  site  at  http:// 

www.Qcrm.nos.noaa.gov/czm/  or  may  be 
obtained  upon  request  from:  Helen  Farr. 
Coastal  Programs  Division  (N/ORM3),    . 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway.  Silver  Spring.  Maryland 
20910,  phone  (301) 713-3155, xl50,  e- 
mail  heIen.farr@noaa.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
draft  Approval  Decisions  should  do  so 
by  June  9,  2003. 

ADDRESSES:  Comments  should  be  made 
to:  John  King,  Acting  Chief,  Coasted 
Programs  Division  (N/0RM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS.  NOAA.  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910.  phone  (301) 713-3155.  xl88.  e- 
mail  john.king@noaa.gov.; 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr,  Coastal  Programs  Division 
(N/ORM3),  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS,  NOAA, 
1305  East-West  Highway.  Silver  Spring. 
Maryland  20910,  phone  (301)  713-3155. 
xl50,  e-mail  helen.faiT@noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


24727 


Dated:  May  5,  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

G.  Tracy  Mehan  m. 

Assistant  Administrator,  Office  of  Water, 

Environmental  Protection  Agency. 

[FR  Doc.  03-11467  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  3510-0»-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050203D] 

Marine  Mammals;  File  No.  981-1707 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  NMFS  will  hold  a  pubfic 
meeting  regarding  the  scientific  research 
proposed  by  Dr.  Peter  Tyack  in  a  permit 
application  and  analyzed  in  a  draft 
enviroimiental  assessment. 
DATES:  The  meeting  will  be  held  on  May 
19,  2003.  at  1  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NOAA  Silver  Spring  Metro  Center 
Complex,  NOAA  Science  Center,  1301 
East-West  Highway,  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Hubard  or  Steve  Leathery.  301- 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  April 
23,  2003,  notice  was  published  in  the 
Federal  Register  (68  FR  19974)  that  a 
request  for  a  scientific  research  permit 
to  take  various  cetacean  species, 
including  endangered  whales,  in  the 
North  Atlantic  (including  the  Gulf  of 
Mexico)  and  Mediterranean  Sea  had 
been  submitted  by  Dr.  Peter  Tyack 
(Biology  Department,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole. 
Massachusetts.  02453)  and  that  a  draft 
environmental  assessment  had  been 
prepared  on  the  proposed  research. 
Comments  on  the  application  and/ or  the 
dittft  environmental  assessment  must  be 
received  by  May  23.  2003.  NMFS  will 
hold  a  public  meeting  to  inforin 
interested  parties  of  the  proposed 
research  and  solicit  comments  on  the 
application  and  accompanying  draft 
enviroimiental  assessment. 

Special  Accommodations 

This  meeting  is  accessible  to  people 
with  disabilities.  Requests  for  sign 


language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  Hubard.  301-713-2289  (voice)  or 
301-713-0376  (fax),  at  least  five  days 
before  the  scheduled  meeting  date. 

Dated:  May  5,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-11484  Filed  5-7-03;  8:45  am] 
BILUNG  CODE  3510-22-6 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Off  ice 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Initial  Patent  Applications. 

Fonn  Number(s):  PTO/SB/01/OlA/ 
02A/02B/02LR/03/03A/O4/05/06/07/ 
13PCT/16/17/18/19/29/29A/101 
through  11 0/Electronic  New  Utility  and 
Provisional  Application  Forms. 

Agency  Approval  Number:  0651- 
0032. 

Type  o/fleques(:  Revision  of  a 
currently  approved  collection. 

Burden:  4.171,568  hours  annually. 

Number  of  Respondents:  454.287 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  takes  between  24 
minutes  to  10  hours  and  45  minutes  to 
gather  the  information,  prepare,  and 
submit  the  various  paper  and  electronic 
applications  in  this  collection, 
depending  on  the  situation  and  the 
amount  of  information  that  needs  to  be 
submitted.  Based  on  estimates  of  similar 
petitions,  the  USPTO  believes  that  it 
takes  1  hour  to  gather  the  information, 
prepare,  and  submit  the  petitions  to 
accept  an  imintentionally  delayed 
priority  claim  and  to  accept  non-signing 
inventors  or  legal  representatives.  The 
USPTO  estimates  that  it  takes  22 
minutes  to  copy  an  oversized  new 
original  utility  or  provisional 
appUcation  that  cannot  be  submitted 
electronically  through  EFS  onto  a  CD- 
ROM,  print  the  application  transmittal, 
and  prepare  the  cover  letter  submitting 
the  submission. 

Needs  and  Uses:  This  collection  of 
information  is  required  by  35  U.S.C.  131 


and  37  CFR  1.16  through  1.84.  An 
applicant  must  provide  sufficient 
information  to  allow  the  USPTO  to 
properly  examine  the  application  to 
determine  whether  it  meets  the 
requirements  outlined  in  the  patent 
statutes  and  regidations.  The  various  fee 
and  application  transmittal  forms,  the 
declarations,  the  cover  sheets,  and  the 
petitions  permit  applicants  to  supply  all 
of  the  information  necessary  to  process 
the  application  and  enables  the  USPTO 
to  ensiu-e  that  all  of  the  information  has 
been  provided  in  order  to  process  the 
application.  If  an  applicant  tries  to  file 
a  new  utility  or  provisional  application 
electronically  tlurough  EFS  and  cannot 
submit  it  because  the  application 
exceeds  10  megabytes,  the  application 
can  be  copied  onto  a  CD-ROM  and 
submitted  to  the  USPTO  for 
examination. 

Affected  Pufa//c;  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms,  the 
Federal  Government,  and  State.  Local, 
or  Tribal  Governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vn-iting  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division,  U.S.  Patent 
and  Trademark  Office.  Suite  310,  2231 
Crystal  Drive,  Arlington,  VA  22202;  by 
phone  at  703  308-7400;  or  by  e-mail  at 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  June  9,  2003  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Dated:  May  1,2003. 
Susan  K.  Brown, 

Records  Officer,  USPTO,  Office  of  Data 
Architecture  and  Services,  tkita 
Administration  Division. 
[FR  Doc.  03-11422  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  3Sia-16-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 
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summary:  Pxirsuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003  S&T 
Review  and  the  Director  of  Defense 
Research  and  Engineering.  The  purpose 
of  the  meeting  is  to  allow  the  SAB 
leadership  to  advise  the  Director  on  the 
outcome  of  the  2003  Review.  Because 
classified  and  contractor-proprietary 
information  will  be  discussed,  this 
meeting  will  be  closed  to  the  public. 
DATES:  May  9.  2003. 
ADDRESSES:  Room  4E987,  the  Pentagon. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Col.  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  O.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-11396  Filed  5-7-03;  8:45  am] 

BILLING  CODE  5001-05-P 


DEPARTMEr)T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CP02-9O-001] 

AES  Ocean  Express,  L.L.C.;  Notice  of 
Site  Visit 

May  2,  2003. 

On  May  8-9,  2003,  the  Office  of 
Energy  Projects  staff  will  participate  in 
pre-certification  inspeg(ion  of  AES 
Ocean  Express,  L.L.C.'s  (Ocean  Express) 
proposed  pipeline  route  in  and  offshore 
Broward  County,  Florida.  We  will  join 
persormel  from  the  Florida  Department 
of  Environmental  Protection,  Broward 
County  Department  of  Planning  and 
Environmental  Protection,  U.S.  Army 
Corps  of  Engineers,  and  the  National 
Marine  Fisheries  Service,  as  well  as 
representatives  of  Ocean  Express. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  03-11503  Filed  5-7-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-358-000] 

ANR  Pipeline  Company;  Notice  of 
Revised  Tariff  Filing 

May  2.  2003. 

Take  notice  that  on  April  29,  2003, 
ANR  Pipeline  Company,  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 


1 ,  the  revised  tariff  sheets  identified  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  June  1,  2003. 

ANR  states  that  the  revised  tariff 
sheets  are  being  filed  in  order  to  provide 
additional  flexibility  to  its  existing  firm 
hourly  service.  Rate  Schedule  FTS-3. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in    - 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(lKiii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11509  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-359-000] 

Canyon  Creek  Compression  Company; 
Notice  of  Tariff  Filing 

May  2,  2003. 

Take  notice  that  on  April  30,  2003, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Ninth  Revised 
Sheet  No.  6  and  Original  Sheet  No.  6 A, 
to  be  effective  June  1,  2003. 

Canyon  states  that  the  pxirpose  of  this 
filing  is  to  make  a  periodic  adjustment 
in  Canyon's  rates  under  its  cost-of- 


service  tracking  mechanism.  This  filing 
represents  the  first  tracking  filing  under 
section  37  of  the  General  Terms  and 
Conditions  of  Canyon's  Tariff. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11510  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-084] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

May  2,  2003: 

Take  notice  that  on  April  28,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  transaction: 

FTS-l  Service  Agreement  No.  75514  between 
Columbia  Gulf  Transmission  Company  and 
EnergyUSA-TPC  dated  April  28,  2003. 
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In  addition,  Columbia  Gulf  tendered 
for  filing  the  following  revised  tariff 
sheet  to  its  FERC  Gas  Tariff  Second 
Revised  Volume  No.  1  vdth  a  proposed 
effective  date  of  May  1,  2003: 

Tenth  Revised  Sheet  No.  316 

Columbia  Gulf  states  that 
transportation  service  is  to  commence 
May  1,  2003  and  end  May  31,  2003. 
under  the  agreement. 

Columbia  Gulf  states  that  copies  of 
the  above-referenced  filings  have  been 
served  on  all  parties  identified  on  the 
official  service  list  in  Docket  No.  RP96- 
389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  psity 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  12,  2003. 

M«galie  R.  Salas. 

Sofifetary. 

[FR  Doc.  03-11516  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP96-389-085] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

May  2.  2003. 

Take  notice  that  on  April  28,  2003, 
Colimibia  Gulf  Transmission  Company 


(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Ninth  Revised 
Sheet  No.  316,  to  become  effective  April 
17,  2003. 

Columbia  Gulf  states  that  on  March 
26,  2003,  it  made  a  filing  with  the 
Conunission  seeking  approval  of  a  Rate 
Schedule  FTS-l  negotiated  rate 
agreement  with  CoEnergy  Trading 
Company  (CoEnergy)  in  Docket  No. 
RP96-389-078.  Columbia  Gulf  further 
states  that  on  March  28,  2003,  it  made 
three  similar  filings  with  the 
Commission  seeking  approval  of  Rate 
Schedule  FTS-l  negotiated  rate 
agreements  with  Tenaska  Marketing 
Ventures  (Tenaska);  EnergyUSA-TPC 
(Energy  US  A);  and  FPL  Energy  Power 
Marketing,  Inc.  (FPL)  in  Docket  Nos. 
RP96-389-079,  RP96-389-O80,  and 
RP96-389-081  respectively.  Columbia 
Gulf  adds  that  on  April  1,  2003,  it  made 
a  similar  filing  with  the  Commission 
seeking  approval  of  a  Rate  Schedule 
PAL  negotiated  rate  agreement  with 
Petrocom  Energy  Group.  Ltd.  (Petrocom) 
in  Docket  No.  RP96-38^-082. 

Columbia  Gulf  states  that  the 
Commission  issued  the  following  orders 
related  to  the  filing  mentioned  above:  on 
April  17.  2003,  an  order  approving  the 
CoEnergy  Service  Agreement  effective 
April  1,  2003;  on  April  23,  2003,  three 
separate  orders  approving  the  Tenaska, 
EnergyUSA,  and  FTL  service  agreements 
effective  April  1.  2003;  on  April  22, 
2003,  an  order  approving  the  Petrocom 
service  agreement  effective  May  1,  2003. 

Columbia  asserts  that  all  five  of  the 
orders  directed  Columbia  Gulf  to  file  a 
tariff  sheet  identifying  the  agreements  as 
non-conforming  agreements  in 
compliance  with  section  154.112(b)  of 
the  Commission's  regulations.  Colimibia 
Gulf  states  that  the  instant  filing  is  being 
made  to  comply  with  section  154.112(b) 
and  to  reference  the  non-conforming 
service  agreements  in  its  Volmne  No.  1 
tariff. 

Columbia  Gulf  further  states  that 
copies  of  its  filing  have  been  mailed  to 
each  of  the  parties  listed  on  the  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 


Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  May  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11517  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-365-000] 

Destin  Pipeline  Company,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  2,  2003). 

Take  notice  that  on  April  30,  2003, 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  revised  tariff  sheet 
proposed  to  become  effective  June  1 , 
2003: 

Second  Revised  Sheet  No.  4 

Destin  states  that  purpose  of  this 
filing  is  to  revise  its  system  map  in 
accordance  with  the  provisions  of 
section  154.106  of  the  Commission's 
regulations. 

Destin  states  that  copies  of  this  filing 
are  being  served  on  all  affected  shippers 
and  applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accor4ance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11514  Filed  5-7-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-364-000]    . 

Distrigas  of  Massachusetts  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  2.  2003. 

Take  notice  that  on  April  30,  2003, 
Distrigas  of  Massachusetts  LLC 
(DOMAC)  tendered  for  filing  as  part  of 
its  FERCGas  Tariff,  First  Revised 
Volume  No.  1,  Fifteenth  Revised  Sheet 
No.  94,  to  become  effective  June  1,  2003. 

DOMAC  states  that  the  purpose  of  this 
filing  is  to  record  semiannual  changes  in 
DOMAC's  index  of  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11513  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-366-000] 

Great  l^kes  Gas  Transmission  Limited 
Partnership;  Notice  of  Tariff  Filing 

May  2.  2003. 

fake  notice  that  on  April  30,  2003, 
Great  Lakes  Gas  Transmission  Limited 

Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheiets,  proposed  to 
become  effective  January  1,  2003: 

Eighth  Revised  Sheet  No.  3 
Sixth  Revised  Sheet  No.  3A 
Seventh  Revised  Sheet  No.  3B 
Sixth  Revised  Sheet  No.  3C 

Great  Lakes  states  that  the  tariff  sheets 
listed  above  are  being  filed  to  revise  the 
system  and  zone  maps  included  in  Great 
Lakes'  tariff  pursuant  to  section 
154.106(c)  of  the  Commission's 
regulations.  The  revisions  reflect  the 
removal  of  the  Summerfield  Meter 
Station  from  the  eastern  zone  of  Great 
Lakes'  system,  pursuant  to  the 
abandonment  authorized  in  Docket  No. 
CP02-49-000,  and  changes  to  certain 
pipeline  company  entity  names  that 
appear  in  the  system  and  all  zone  map 
legends. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 


filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wivw./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11515  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-119-00q 

GridAmerica  Companies;  Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date 

May  2,  2003. 

Take  notice  that  on  April  30,  2003, 
the  Commission  issued  an  order  in  the 
above-indicated  docket  initiating  a 
proceeding  in  Docket  No.  EL03-119- 
000  under  Section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL03-1 19-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11504  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -384-003] 

islander  East  Pipeline  Company, 
L.L.C.;  Notice  of  Pro  Forma  Tariff 
Compliance  Filing 

May  2,  2003. 

take  notice  that  on  April  25,  2003, 
Islander  East  Pipeline  Company,  L.L.C. 
(Islander  East)  tendered  for  filing  its  Pro 
Forma  FERC  Gas  Tariff,  Volume  No.  1. 

Islander  East  states  that  it  is  filing  its 
pro  forma  tariff  to  comply  with  the 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


24731 


December  21,  2001,  September  19,  2002 
and  March  27,  2003  Commission  Orders 
in  Docket  Nos.  CPOl-384,  et  al 
Specifically,  Islander  East  states  that  it 
has  revised  its  pro  forma  tariff  to 
comply  with  the  Commission's  Order 
No.  637  and  Order  Nos.  587-0  and  587- 
R  requirements.  Islander  East  asserts 
that  the  proposed  tariff  also  reflects 
minor  tariff  revisions  for  purposes  of 
clarity. 

Islander  East  states  that  complete 
copies  of  the  filing  are  being  mailed  to 
customers  and  interested  state 
commissions.  Islander  East  further 
states  that  due  to  the  voluminous  natiue 
of  Appendices  B  (clean  tariff)  and  C 
(redlined  tariff),  copies  of  this  filing 
without  Appendices  B  and  C  are  being 
mailed  to  all  other  parties  on  the 
Commission's  Official  Service  List  in 
the  above  referenced  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  comment  date 
below.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  VLSvag  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  16,  2003. 

Mqgalie  R.  Salas, 

Secretary. 

[FI^poc.  03-11501  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-^63-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

May  2,  2003. 

"Take  notice  that  on  April  30,  2003, 
National  Fuel  Gas  Supply  Corporation 
(National]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Fifty  Fourth  Revised 
Sheet  No.  9,  to  become  effective  May  1, 
2003. 

National  states  that  under  Article  n, 
section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Intemiptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further, 
National  states  that  it  is  required  to 
charge  the  recalculated  monthly  rate  on 
the  first  day  of  the  following  month  if 
the  result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  section  1  of  Article  11.  National 
notes  that  the  recalculation  produced  an 
IG  rate  of  $1.15  per  dth.  In  addition. 
National  indicates  that  Article  HI, 
section  1  states  that  any  overruns  of  the 
Firm  (^thering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  . 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11512  Filed  5-7-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-085] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

May  2,  2003. 

Take  notice  that  on  April  29,  2003. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  26W.07,  to  be 
effective  May  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Reliant  Energy  Aurora,  LP  under 
Natural's  Rate  Schedule  FTS  pursuant 
to  section  49  of  the  General  Terms  and 
Conditions  of  Natural's  Tariff.  Natural 
states  that  the  negotiated  rate  agreement 
does  not  deviate  in  any  material  respect 
from  the  applicable  form  of  service 
agreement  in  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP90-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  acccwdance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conmiission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY.  contact 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11518  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P    ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-362-005]      * 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Filing 

May  2,  2003. 

Take  notice  that  on  April  29,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN),  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Fifth  Revised 
Sheet  No.  128,  with  an  effective  date  of 
November  14,  2002. 

GTN  states  that  this  tariff  sheet  is 
being  submitted  to  comply  with  the 
Commission's  April  14,  2003,  Order  on 
Rehearing,  Clarification,  and 
Compliance,  in  Docket  Nos.  RP02-362- 
003  and  RP02-362-O04.  This 
proceeding  involves  proposed  tariff 
changes  by  PG&E  Gas  Transmission, 
Northwest  Corporation  (GTN)  that  allow 
the  pipeline  to  sell  capacity  on  a  pre- 
arranged basis. 

.    GTN  further  states  that  a  copy  of  this 
•''^filing  has  been  served  on  GTN's 

jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 


FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11507  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-342-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

May  2.  2003. 

Take  notice  that  on  April  29,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
Substitute  Second  Revised  Sheet  No.  85 
and  Substitute  Original  Sheet  No.  88C, 
to  be  effective  May  12,  2003. 

Questar  states  that  this  filing  proposes 
to  amend  Questar's  April  14,  2003,  tariff 
filing  (April  14  filing)  that  was  filed  to 
update  Questar's  Measurement  section 
of  its  tariff  to  comport  with  current 
industry  measiuement  standards  and 
practices.  Questar  states  that  the 
proposed  language  in  two  sheets  in  that 
filing  reflected  an  inadvertent  deletion 
of  portions  of  two  NAESB  Standards 
(2.3.9  and  2.3.14).  With  this  filing, 
Questar  seeks  to  amend  the  April  14 
filing  by  reversing  the  NAESB  Standards 
deletions. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regidations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Xeference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  luider  the  "e-Filing"  link. 
Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-11508  Filed  5-7-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP0O-^»68-010,  RP01-25-009, 
and  RP03-1 75-004] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

May  2,  2003. 

Take  notice  that  on  April  25,  2003, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1 ,  the  revised  tariff  sheets 
listed  in  Appendix  A,  attached  to  the 
filing,  reflecting  an  effective  date  of 
April  1,  2003. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  supplement  its  March 
25,  2003  tariff  filing  in  compliance  with 
the  Commission's  February  24,  2003, 
Order  on  Rehearing  and  Compliance 
Filings  in  Texas  Eastern's  Order  No.  637 
proceeding. 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordeince  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
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viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
munber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11506  Filed  5-7-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-362-O00] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

May  2,  2003. 

Take  notice  that  on  April  30,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  April  30,  2003: 

Twelfth  Revised  Sheet  No.  5 
Tenth  Revised  Sheet  No.  6 
Tenth  Revised  Sheet  No.  6A 
Serventh  Revised  Sheet  No.  7 
Tenth  Revised  Sheet  No.  8 
Eleventh  Revised  Sheet  No.  9 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  system  maps  through 
December  31,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Cokunission's  regidations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pj^ty 
must  file  a  motion  to  intervene.'  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  Unk. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11511  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-374-000] 

Hackberry  LNG  Terminal,  LLC;  List  of 
Technical  Conference  Attendees 

May  2,  2003. 

On  April  23,  2003,  staff  of  the  Office 
of  Energy  Projects  convened  a  cryogenic 
design  and  technical  conference 
concerning  Hackberry  LNG  Terminal 
L.L.C.'s  (Hackberry  LNG)  proposed 
liquefied  natural  gas  import  terminal 
and  storage  facility  in  Cameron  Parish, 
Louisiana.  The  following  parties 
attended: 

Name/Representing 

Arvedlund,  Robert,  FERC 
Banchik,  I.N.,  CH-IV  International 

(Hackberry  LNG) 
Beppler,  Laurie  J.,  BP  Energy  Co. 
Bowdoin,  Jr,  Leon  A.,  Weaver's  Cove 

Energy,  LLC 
Brouwer  de  Koning,  Hector  H.,  Black  & 

Veatch  Pritchard,  Inc.  (Hackberry 

LNG) 
Busch,  James  G.,  BP  Energy  Co. 
Comper,  Geoffrey,  Sempra  Energy 

(HAckberry  LNG) 
Diemert,  Michael,  CH-IV  International 

(Hackberry  LNG) 
Ehmcan,  Rnady,  Natural  Resources 

Group  (FERC) 
Femie,  J.D.,  BG  LNG  Services,  LLC 
Floyd,  Bradley,  TRC  Companies,  Inc 

(Hackberry  LNG) 
Granger,  E.D.,  Cheniere  Energy,  Inc. 
Hand,  Ron  W.,  Hackberry  LNG 
Hatch,  David,  Hackberry  LNG 
Hope,  David  G.,  Skanska  Whessoe 

(Hackberry  LNGO 
Isden,  R.F.,  Skanska  Whessoe 

(Hackberry  LNG) 


Johnson,  Paul,  Poten  &  Partners 

(HAckberry  LNG) 
Kelly,  John,  CMS  Trunkline  LNG 

Company,  LLC 
Kelly-Cochrane,  Dale,  Sempra  Energy 

(Hackberry  LNG) 
Latham,  Keith,  Sempra  Energy 

(Hackberry  LNG) 
Little,  Keith,  Conoco  Inc. 
Mash,  Keith  A.,  Skanska  Whessoe 

(Hackberry  LNG) 
Mattson,  Todd,  Natural  Resource  Group, 

Inc.  (FERC) 
McCartney,  Dan.  Black  &  Veatch 

Pritchard,  Inc  (Hackberry  LNG) 
Morris,  J.D.,  Hackberry  LNG 
Outtrim,  Patricia,  Project  Technical 

Liaison  Associates,  Inc.  (Hackberry 

(LNG) 
Purcell,  William  Sempra  Energy 

(HackberryJJJG) 
Rose,  Darren  J.,  Skanska  Whessoe 

(Hackberry  LnC) 
Stebbing,  Roger,  FERC 
Teixy,  Sarah  E.,  Conoco  Inc. 
Tuipin,  Terry,  FERC 
Zerby,  Chris,  FERC 

Magalie  R.  Salas, 

Secretary 

[FR  Doc.  03-11502  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

May  2,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No. :  P-1 960-002. 

c.  Date  filed:  February  19,  1999. 

d.  Applicant:  Dairyland  Power 
Cooperative — Wisconsin. 

e.  Name  of  Project:  Flambeau 
Hydroelectric  Station. 

f.  Location:  On  the  Flambeau  River  in 
Rusk  County,  Wisconsin.  The  project 
does  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Dave 
Carroll,  Coordinator,  Dairyland  Power 
Cooperative,  3200  East  Avenue,  South 
La  Cross,  WI  54601,  (608)  788-4000. 

i.  FERC  Contact:  Timothy  Konnert, 
Timothy.Konnert@ferc.gov,  or  (202) 
502-6359. 

j.  Pursuant  to  Section  4.34(b)  of  the 
Commission's  Regulations  [see  Order 
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No.  533  issued  May  8,  1991,  56  FR 
23108.  May  20, 1991),  the  deadhne  for 
filing  comments,  recommendations, 
terms  and  conditions,  and  prescriptions 
is  60  days  from  the  issuance  date  of  this 
notice.  Reply  comments  are  due  105 
days  from  the  issuance  date  of  this 
notice. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20.  1991)  that  all 
conunents,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {bttp://www.ferc.gov)  under  the 
"eFiling"  link. 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  project  consists  of  the  following 
existing  facilities:  (1)  A  right  earthen 
dam,  2,570  feet-long  and  a  left  earthen 
dam  2,130  feet-long,  separated  by  a  138 
foot-long  gated  spillway  section  with  a 
crest  elevation  of  1157.0  feet  NGVD;  (2) 
a  1 ,900-acre  reservoir  with  a  normal 
water  surface  elevation  of  1183.48  feet 
NGVD;  (3)  a  powerhouse  containing  3 
vertical  Kaplan  txirbines  each  connected 
to  generator  units  for  a  total  installed 
capacity  of  15,000  kW;  and  (4) 
appurtenant  facilities.  The  average 
annual  energy  generation  is  60,727,590 
kWh.  The  dam  and  existing  project 
facilities  are  owned  by  the  applicant. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http://www.ferc. 
gov/esubscribenow.htm  to  be  notified 
via  email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

AH  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  i^ame  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

n.  Procedures  schedule:  The 
Commission  staff  proposes  to  issue  one 
Environmental  Assessment  (EA)  rather 
than  issuing  a  draft  and  final  EA.  Staff 
intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA,  and  will 
take  into  consideration  all  comments 
received  on  the  EA  before  final  action  is 
taken  on  the  license  application.  If  any 
person  or  organization  objects  to  the 
staff  proposed  alternative  procedure, 
they  should  file  comments  as  stipulated 
in  item  k  above,  briefly  explaining  the 
basis  for  their  objection.  The  application 
will  be  processed  according  to  the 
following  schedule,  but  revisions  to  the 
schedule  may  be  made  as  appropriate: 

Issue  Notice  of  availability  of  EA  October 
2003. 


Ready  for  Commission  decision  on  the 
application  January  2004. 

Magalie  R.  Salas, 

'Secretary. 
(FR  Doc.  03-11505  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6717-«1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0027,  FRL-7496-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  State  Water  Quality 
Program  Management  Resource 
Analysis 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  State 
Water  Quality  Program  Management 
Resource  Analysis,  ICR  Number: 
1945.02,  OMB  Control  Number:  2040- 
0216,  Current  Expiration  Date: 
September  30,  2003.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ephremides,  Resources  Management 
and  Evaluation  Staff,  Ofiice  of 
Wastewater  Management,  Office  of 
Water,  Mail  Code:  4201M, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-0643;  fax  number:  (202)  501-2399; 
email  address: 
ephremides.jane@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OW-2003- 
0027,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  for  the 
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Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  email  to:  ow- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Water  Docket,  Mail 
Code:  4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  pubUc  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State 
governments. 

Title:  State  Water  Quality  Program 
Management  Resource  Analysis  (OMB 
Control  Number  2040-0216;  EPA  ICR 
Niunber  1945.02  expiring  09/30/2003. 

Abstract:  The  Environmental 
Protection  Agency  (EPA),  in  partnership 
with  States,  is  conducting  the  State 
Water  Quality  Management  Resource 
Analysis  (Gap  Analysis)  to  help 
enumerate  current  and  future  funding 
needs  and  to  help  identify  iimovative 
strategies  for  reducing  resource  gaps.  To 


gather  preliminary  information  in  a 
short  time  frame,  the  Gap  Analysis  was 
originally  divided  into  two  phases. 
Phase  I  consisted  of  the  development  of 
an  initial,  national  estimate  of  the 
resource  gap  faced  by  water  quality 
management  programs  to  provide  a 
general  idea  of  the  magnitude  of  the 
resource  gap  faced  by  States. 

Phase  n  of  the  Gap  Analysis  involved 
developing  a  detailed,  activity -based 
workload  model  to  provide  a  common 
framework  and  consistent  methodology 
for  States  and  EPA  to  estimate  the  cost 
to  the  States  to  meet  the  objectives  of 
the  Clean  Water  Act  (CWA)  over  the 
next  five  years.  In  order  to  complete  the 
model,  EPA's  Office  of  Wastewater 
Management  (OWM)  gathered  data  from 
21  States  on  current  and  future 
resources  needed  for  water  quality 
management  activities.  i 

Phase  in  of  the  Gap  Analysis  will 
build  upon  the  information  collected  in 
Phase  n,  which  used  an  estimate  of 
current  State  expenditures  on  water 
quality  activities.  Under  Phase  m.  States 
will  complete  a  portion  of  the  Phase  II 
modules  to  update  the  needs  numbers  to 
reflect  regulatory  changes  or  changes  to 
thefr  programs.  In  addition,  States  will 
be  asked  to  complete  an  activity-based 
model  for  current  expenditures  that 
mirrors  the  model  for  needs.  This 
baseline  spending  data  will  allow  the 
States  and  EPA  to  more  accurately 
estimate  the  gap  between  expenditures 
and  needed  resources. 

Phase  ni  of  the  Gap  Analysis  is  a  one- 
time collection  effort  by  OWM,  and 
responses  to  this  information  collection 
request  (ICR)  are  voluntary.  The 
collection  is  necessary  to  develop  an 
estimate  of  the  gap  in  resources  facing 
water  quality  management  programs, 
both  for  individual  States  and  the 
nation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

EPA  is  asking  States  to  provide 
estimates  of  current  spending  and 
resource  needs  for  water  quality 
management  program  activities.  EPA 
will  provide  Uie  States  with  integrated 
modules  (the  Gap  Analysis  model) 
designed  to  capture  current 
expenditures,  current  needs,  and  futture 
needs  to  perform  all  activities  associated 
with  the  development,  planning, 
coordination,  management,  and 
implementation  of  State  water  quality 
management  programs. 

Eacn  module  contains  fists  of 
activities  in  each  of  the  program  areas. 


The  modules  will  be  integrated  so  that 
estimates  for  various  program  areas  can 
be  combined  into  a  total  estimate  across 
allprogram  areas. 

To  reduce  the  burden  of  the 
collection,  the  Gap  Analysis  model  is 
designed  to  maximize  State  flexibility.  It 
contains  default  values  developed  for 
the  national  estimate  of  the  resource 
needs  faced  by  State  water  quality 
management  programs.  Respondents 
can  accept  the  default  values  or  enter  an 
appropriate  value  for  their  State.  If  the 
default  value  is  altered,  the  change  will 
cascade  throughout  the  rest  of  the 
module. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  bxu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total  nimiber 
of  respondents  for  this  ICR  is  estimated 
to  be  twenty  State  agencies.  The  total 
number  of  responses  for  each 
respondent  is  one,  which  averages  to 
0.33  responses  per  respondent  annually. 
EPA  estimates  the  burden  to  be  $1,893 
and  61  hours  per  respondent  for  each 
respondent  that  chooses  to  submit 
information.  For  the  three-year  ICR 
period,  the  average  aimual  respondent 
burden  and  cost  to  States  and  EPA  is 
estimated  at  1.353  hours  and  $46,068. 
The  annual  burden  and  cost  to  State 
governments  is  estimated  at  1,207  hours 
and  $37,648.  No  capital  costs, 
recordkeeping  burden,  or  operation  and 
maintenance  (O&M)  costs  are  associated 
with  this  ICR. 

State  labor  costs  are  estimated  by 
applying  an  hourly  labor  rate  to  the 
burden  hour  estimates.  For  purposes  of 
calculating  State  labor  costs,  EPA 
assumed  a  single  average  hourly  wage 
rate  of  $31.20  per  hour  for  all  State 
activities,  which  is  consistent  with  other 
recent  OWM  ICR  submittals.  This  rate  is 
based  on  the  average  hourly  wage  for 
State  employees,  as  determined  by  the 
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U.S.  Department  of  Labor,  and  includes 
benefits.  As  in  previous  ICRs,  50  percent 
overhead  costs  were  added  to  the 
average  State  rate. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  1,  2003. 
James  A.  Hanlon, 

Director.  Office  of  Wastewater  Management. 
|FR  Doc.  03-11475  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-O042-FRL-7495-8I 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles;  Information 
Requirements  for  Importation  of 
Nonconforming  Nonroad  Compression 
Ignition  (CI)  and  Small  Spark  Ignition 
(SI)  Engines 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/ or  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
OMB  Control  Number  2D6Q-0095, 
expiration  date  08/31/03;  Information 
Requirements  for  Nonconforming 
Nonroad  Compression  Ignition  (CI)  and 
Small  Spark  Ignition  (SI)  Engines,  OMB 
Control  Number  2060-0294,  exphation 
date  08/31/03.  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soUciting  comments  on  specific 


aspects  of  the  proposed  information 

collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 

or  before  July  7,  2003. 

ADDRESSES:  Follow  the  detailed 

instructions  in  SUPPLEMENTARY 

INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Chestine  Payton,  Certification  and 
Compliance  Division,  Outreach  and 
Planning  Group,  6405],  telephone  (202) 
564-9240,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  telefax  (202) 
565-2057,  and  email 
payton.chestine@epet.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0042,  which  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washmgton,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  You  may  use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search."  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  (1) 
Submit  your  comments  to  EPA  online 
using  EDOCKET  (our  preferred  method), 
by  email  to  air-and-r-docket@epa.gov,  or 
by  mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  OAR, 
Mailcode  6102T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 


including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov. / 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  include 
individuals  and  businesses  (including 
Independent  Commercial  Importers) 
importing  on  and  off-road  motor 
vehicles,  motor  vehicle  engines,  or 
nonroad  engines,  including  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  vehicles. 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
OMB  #2060-0095,  expiring  08/31/03; 
Information  Requirements  for 
Nonconforming  Nonroad  Compression 
Ignition  (CI)  and  Small  Spark  Ignition 
(SI)  Engines,  OMB  #2060-0294,  expiring 
08/31/03. 

Abstmct:  Individuals  and  businesses 
importing  on  and  off-road  motor 
vehicles,  motor  vehicle  engines,  or 
nonroad  engines,  including  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  vehicles  report 
and  keep  records  of  vehicle 
importations,  request  prior  approval  for 
vehicle  importations,  or  request  final 
admission  for  vehicles  conditionally 
imported  into  the  U.S.  The  collection  of 
this  information  is  mandatory  in  order 
to  ensiu-e  compliance  of  nonconforming 
vehicles  with  Federal  emissions 
requirements.  Joint  EPA  and  Customs 
regulations  at  40  CFR  85.1501  et  seq., 
89.601  et  seq.,  90.601  et  seq.,  and  19 
CFR  12.73  and  12.74  promulgated  under 
the  authority  of  Clean  Air  Act  sections 
203  and  208  give  authority  for  the 
collection  of  information.  This  authority 
was  extended  to  nonroad  engines  under 
section  213(d).  The  information  is  used 
by  program  personnel  to  ensure  that  all 
Federal  emission  requirements 
concerning  imported  nonconforming 
motor  vehicles  and  nonroad  engines  are 
met.  Any  information  submitted  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  policies  set  forth  in  title  40, 
chapter  1,  part  2,  subpart  B — 
Confidentiality  of  Business  Information 
(see  CFR  part  2),  and  the  public  is  not 
permitted  access  to  information 
containing  personal  or  organizational 
identifiers.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
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to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nimibers  for  EPA's 
regulations  are  fisted  in  40  CFR  part  9 
and  48  CFR  chapter  15- 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
.  clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
ate  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.7  hours  per 
response  (OMB  #-2060-0095),  and  0.5 
hours  per  response  (OMB  #2060-0294) 
respectively.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

ONfB  #2060-0095 

Respondents/Affected  entities: 
Individuals  and  businesses  importing 
motor  vehicles  and  motor  vehicle 
engines. 

Estimated  Number  of  Respondents: 
13,000. 

Frequency  of  Response:  1.6  responses/ 
year. 

Estimated  Total  Annual  How  Burden: 
15,800. 


Estimated  Total  Annualized  Costs 
Burden;  $1,266,000. 

OMB  #2060-0294 

Respondents/Affected  entities: 
Individuals  and  businesses  importing 
compression-ignition  nonroad  engines 
and  small  spark-ignition  nonroad 
engines,  including  those  incorporated 
into  nonroad  equipment  or  vehicles. 

Estimated  Number  of  Respondents: 
1,500. 

Frequency  of  Response:  100 
responses/year. 

Estimated  Total  Annual  Hour  Burden: 
76,370.50. 

Estimated  Total  Annualized  Costs 
Burden:  $93,765.00. 

Dated:  April  30,  2003. 
Robert  Brwiner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  03-11477  Filed  5-7-03;  8:45  am] 
BtLUNG  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-749S-7] 

Protection  of  Stratospheric  Ozone: 
Process  for  Exempting  Critical  Uses  of 
Methyl  Bromide 

AGENCY:  Environmental  P*rotection 

Agency  (EPA). 

ACTION:  Notice  of  solicitation  of    • 

applications  and  information  on 

alternatives. 

SUMMARY:  EPA  is  soliciting  appfications 
for  the  Critical  Use  Exemption  from  the 
phaseout  of  methyl  bromide.  This 
application  process  offers  users  of 
methyl  bromide  the  opportunity  to 
provide  technical  and  economic 
information  to  support  a  "critical  use" 
claim. 

Methyl  bromide  is  a  chemical 
pesticide  that  has  been  identified  imder 
the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  and  the 
Clean  Air  Act,  as  an  ozone-depleting 
substance.  It  is  scheduled  for  complete 
phaseout  by  January  1,  2005.  The 
Critical  Use  Exemption  is  designed  to 
allow  continued  production  and  import 
of  methyl  bromide  after  the  phaseout  for 
those  uses  that  have  no  technically  and 
economically  feasible  alternatives. 
Because  Critical  Use  Exemptions  are 
exemptions  from  the  January  1,  2005, 
methyl  bromide  phaseout,  they  will 
become  effective  after  that  date. 

Apphcants  for  the  exemption  are 
requested  to  submit  technical  and 
economic  information  to  EPA  for  U.S. 
review.  The  U.S.  will  then  create  a 


national  nomination  for  review  by  the 
Parties  to  the  Montreal  Protocol.  EPA 
encourages  users  with  similar 
cinrumstances  of  use  to  submit  a  single 
application.  Please  contact  your  state 
regulatory  agency  to  receive  information 
about  their  involvement  in  the  process. 
DATES:  Applications  for  the  Critical  Use 
Exemption  must  be  postmarked  on  or 
before  August  6,  2003.  The  response 
period  is  now  90  days  reflecting  the 
clarifications  and  reduction  of  burden  in 
the  application. 

ADDRESSES:  Applications  for  the  methyl 
bromide  Critical  Use  Exemption  should 
be  submitted  in  duplicate  (two  copies) 
by  mail  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Biological  and  Economic 
Analysis  Division,  Attention  Methyl 
Bromide  Review  Team,  Mail  Code 
7503C,  1200  Pennsylvania  Ave,  NW., 
Washington,  DC  20460  or  by  courier 
delivery  (other  than  U.S.  Post  Office 
ovemi^t)  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Biological  and  Economic 
Analysis  Division,  Attention  Methyl 
Bromide  Review  Team,  Crystal  Mail  II, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  Appficants  are 
encoiu-aged  to  send  an  electronic 
version  of  their  application  and/or 
attached  docimients  along  with  their 
paper  submission  or  sent  via  electronic 
mail  to  bromide.methyl@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  Information:  U.S.  EPA 
Stratospheric  Ozone  Information 
Hothne,  1-800-296-1996. 

Technical  Information:  Bill  Chism, 
U.S.  Environmental  Protection  Agency, 
Office  of  Pesticide  Programs  (7503C), 
1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460,  703-308-8136. 

Economic  Information:  David 
Widawsky,  U.S.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs  {7503C),  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  703- 
308-8150. 

Regulatory  Information:  Hodayah 
Finman,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division 
(6205J),  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460,  202-564-2651. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  What  do  I  need  to  know  to  respond  to  this 
request  for  applications? 

A.  Who  can  respond  to  this  request  for 
information? 

B.  Who  can  I  contact  to  find  out  if  a 
consortium  is  submitting  an  Application 
Form  for  my  methyl  bromide  use? 

C.  How  do  I  obtain  an  Application  Form 
for  the  Methyl  Bromide  Critical  Use 
Exemption? 
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D.  What  alternatives  must  applicants 
address  when  applying  for  a  Critical  Use 
Exemption? 

E.  What  portions  of  the  applications  will  be 
considered  confidential  business 
information? 

F.  Must  I  submit  a  "Notice  of  Intent  to 
Apply?" 

G.  What  if  I  submit  an  incomplete 
application? 

H.  What  if  I  already  applied  in  2002? 
II.  What  is  the  legal  authority  for  the  Critical 
Use  Exemption? 

A.  What  is  the  Clean  Air  Act  (CAA) 
authority  for  implementing  the  Critical 
Use  Exemption  to  the  methyl  bromide 
phaseout?  -' 

B.  What  is  the  Montreal  Protocol  authority 
for  granting  a  Critical  Use  Exemption 
after  the  methyl  bromide  phaseout? 

in.  How  will  the  U.S.  implement  the  Critical 
Use  Exemption? 

A.  When  will  the  exemption  become 
available  to  U.S.  users  of  methyl 
bromide? 

B.  What  is  the  projected  timeline  for  the 
Critical  Use  Exemption  application 
process? 

I.  What  Do  I  Need  To  Know  To  Respond 
To  This  Request  for  Applications? 

A.  Who  Can  Respond  to  this  Request  for 
Information? 

The  Application  Form  may  be 
submitted  either  by  a  consortium 
representing  multiple  users  or  by 
individual  users  who  anticipate  needing 
methyl  bromide  in  2005  and  believe 
there  are  no  technically  and 
economically  feasible  alternatives.  EPA 
encourages  users  with  similar 
circumstances  of  use  to  submit  a  single 
application  (for  example,  any  number  of 
pre-plant  users  with  similar  soil,  pest, 
and  climactic  conditions  can  join 
together  to  submit  a  single  application). 
In  some  instances,  State  agencies  will 
assist  users  with  the  application  process 
[see  discussion  of  voluntary  State 
involvement  in  part  I.B.  below). 

In  addition  to  requesting  information 
from  applicants  for  the  Critical  Use 
Exemption,  this  solicitation  for 
information  provides  an  opportunity  for 
any  interested  party  to  provide  EPA 
with  information  on  methyl  bromide 
alternatives  [e.g.  technical  and/or 
economic  feasibility  research).  The 
Application  Form  for  the  methyl 
bromide  Critical  Use  Exemption  and 
other  information  on  research  relevant 
to  alternatives  must  be  sent  to  the 
addresses  specified  above. 

B.  Who  Can  I  Contact  To  Find  Out  if  a 
Consortium  Is  Submitting  an 
Application  Form  for  My  Methyl 
Bromide  Use? 

Please  contact  your  local.  State, 
regional  or  national  commodity 
association  to  find  out  if  they  plan  on 


submitting  an  application  on  behalf  of 
your  commodity  group. 

Additionally,  you  should  contact  your 
State  regulatory  agency  (generally  this 
will  be  the  State  Department  of 
Agricultvire  or  State  Environmental 
Protection  Agency)  to  receive 
information  about  their  involvement  in 
the  process.  If  your  State  agency  has 
chosen  to  participate,  EPA  encoiuages 
all  applicants  to  first  submit  their 
applications  to  the  State  regulatory 
agency,  which  will  then  forward  them 
to  EPA.  The  National  Pesticide 
Information  Center  Web  site  is  one 
resource  available  for  identifying  the 
lead  pesticide  agency  in  yoiu-  State 
(http://ace.orst.edu/info/npic/ 
statel.htm). 

C.  How  Do  I  Obtain  an  Application 
Form  for  the  Methyl  Bromide  Critical 
Use  Exemption? 

An  Application  Form  for  the  methyl 
bromide  Critical  Use  Exemption  can  be 
obtained  either  in  electronic  or  hard- 
copy  form.  EPA  encourages  use  of  the 
electronic  form.  Applications  can  be 
obtained  in  the  following  ways: 

1.  PDF  format  at  EPA  Web  site: 
www.  epa  .gov/ozone/mbr; 

2.  Microsoft  Excel  and  other 
electronic  spreadsheet  formats  at  EPA 
Web  site:  www.epa.gov/ozone/mbr; 

3.  Mailed  hard-copy  ordered  through 
the  Stratospheric  Ozone  Protection 
Hotline  at  1-800-296-1996: 

4.  Hard-copy  format  at  Air  Docket  No. 
OAR-A2000-24.  The  docket  is  located 
in  room  B-102.  EPA  West  Building,  U.S. 
Environmental  Protection  Agency,  1301 
Constitution  Ave.,  NW.,  Washington 
DC,  20460.  The  Docket  Office  is  open 
from  8:30  a.m.  until  4:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

D.  What  Alternatives  Must  Applicants 
Address  When  Applying  for  a  Critical 
Use  Exemption? 

To  support  the  assertion  that  a 
specific  use  of  methyl  bromide  is 
"critical,"  applicants  are  expected  to 
demonstrate  that  there  are  no 
technically  and  economically  feasible 
alternatives  available  to  the  user  of 
methyl  bromide.  The  Parties  to  the 
Montreal  Protocol  have  developed  an 
"International  Index"  of  Methyl 
Bromide  Alternatives  which  lists 
chemical  and  non-chemical  alternatives, 
by  crop  [http://www.epa.gov/ozone/ 
mbr/alt_in.html).  The  chemicals  and 
non-chemical  practices  included  on  this 
index  were  identified  by  the 
international  technical  advisory  groups 
under  the  Montreal  Protocol:  the  Methyl 
Bromide  Technical  Options  Committee 


(MBTOC)  and  the  Technical  and 
Economic  Assessment  Panel  (TEAP). 
The  MBTOC  and  the  TEAP  determined 
that  alternatives  in  the  International 
Index  have  the  "technical  potential"  to 
replace  methyl  bromide  in  at  least  one 
circumstance  of  use  on  the  identified 
crop  (Report  of  the  Technical  and 
Economic  Assessment  Panel,  1997) 
[http://www.teap.org/html/ 
teap_reports.html).  A  corresponding 
U.S.  Index  of  Alternatives  (also  listed  by 
crop)  has  been  developed  by  the  U.S. 
government  regarding  chemical 
alternatives  [http://www.epa.gov/ozone/ 
mhr).  This  U.S.  Index  reflects  whether 
chemical  alternatives  included  in  the 
International  Index  have  been  registered 
for  use  in  the  United  States. 

Applicants  must  address  technical, 
regulatory,  and  economic  issues  that 
limit  the  adoption  of  "chemical 
alternatives"  and  combinations  of 
"chemical"  and  "non-chemical 
alternatives"  listed  for  their  crop  within 
the  "U.S.  Index"  of  Methyl  Bromide 
Altetnatives.  Applicants  must  also 
address  technical,  regulatory,  and 
economic  issues  that  limit  the  adoption 
of  "non-chemical  alternatives"  and 
combinations  of  "chemical"  and  "non- 
chemical  alternatives"  listed  for  their 
crop  in  the  "International  Index." 

E.  What  Portions  of  the  Applications 
Will  Be  Considered  Confidential 
Business  Information? 

The  person  submitting  information  to 
EPA  in  response  to  this  notice  may 
assert  a  business  confidentiality  claim 
covering  part  or  all  of  the  information 
by  placing  on  (or  attaching  to)  the 
application,  at  the  time  it  is  submitted 
to  EPA,  a  cover  sheet,  or  a  stamped  or 
typed  legend  placed  at  the  front  of  the 
application,  employing  language  such  as 
trade  secret,  proprietary,  or  company 
confidential.  Allegedly  confidential 
portions  of  otherwise  non-confidential 
documents  should  be  clearly  identified 
by  the  applicant,  and  may  be  submitted 
separately  to  facilitate  identification  and 
handling  by  EPA.  If  the  applicant 
desires  confidential  treatment  only  imtil 
a  certain  date  or  until  the  occurrence  of 
a  certain  event,  the  notice  should  so 
state.  Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent,  and  by  means  of  the 
procedures,  set  forth  under  40  CFR  part 
2,  subpart  B;  41  FR  36902,  43  FR  40000, 
50  FR  51661.  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA, 
it  may  be  made  available  to  the  public 
by  EPA  without  further  notice  to  the 
applicant. 

If  you  are  asserting  a  business 
confidentiality  claim  covering  part  or  all 
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of  the  information  in  the  application, 
you  must  submit  a  non-confidential 
version  that  EPA  can  circiUate  to 
technical  reviewers  and  can  place  in  the 
public  docket  for  reference  by  other 
interested  parties.  Under  no 
circumstances  shall  the  applicants  claim 
confidentiality  for  the  "Worksheet  Six: 
Application  Siunmary"  portion  of  the 
application.  These  application 
information  summary  sheets  will  be 
posted  on  the  EPA  Web  site 
[www.epa.gov/ozone/mbr)  and  included 
in  Air  Docket  No.  OAR-A2000-24. 
Please  note,  providing  CBI  may  delay 
the  ability  of  EPA  to  review  your 
application. 

F.  Must  I  Submit  a  "Notice  of  Intent  To 
Apply?" 

EPA  requests  that  people  who  plan  to 
submit  an  application  send  a  "notice  of 
intent  to  apply"  to  the  location  listed  in 
ADDRESSES  above.  EPA  asks  that  you 
submit  the  "notice  of  intent  to  apply"  as 
soon  as  you  decide  if  you  will  be 
applying  in  2003,  but  no  later  than  30 
days  before  the  application  deadline. 
The  "notice  of  intent  to  apply"  can  be 
a  simple  letter  (or  an  email  in  the  form 
LASTNAME.FIRSTNAME@epa.gov  to 
one  of  the  people  listed  imder  the 
section  FOR  FURTHER  INFORMATION 
CONTACT).  The  Agency  is  not  requiring 
a  "notice  of  intent  to  apply",  but 
believes  it  will  facilitate  the 
organization  of  the  application  review 
process,  and  improve  the  U.S. 
government's  ability  to  make  arguments 
on  behalf  of  sectors  that  demonstrate  a 
critical  need  for  methyl  bromide. 

G,  What  if  I  Submit  an  Incomplete 
Application? 

ilf  the  EPA  determines  that  an 
application  is  lacking  sufficient 
information  needed  in  order  to  be 
processed  by  the  technical  reviewers, 
applicants  will  be  notified  by  telephone 
or  in  writing.  If  the  required  information 
is  not  submitted  30  days  after  the 
request,  the  application  will  not  be 
processed.  Reviewers  may  also  call 
applicants  for  further  elaboration  about 
their  application,  even  if  it  is  complete. 

H.  What  if  I  Already  Applied  in  2002? 

The  Parties  to  the  Montreal  Protocol 
will  decide  at  the  end  of  calendar  year 
2003  whether  exemptions  will  be 
authorized  for  2005  alone  or  for  more 
than  one  year.  If  methyl  bromide  is  only 
authorized  by  the  Parties  for  2005  alone, 
then  EPA  is  requiring  those  who 
submitted  applications  in  2002  to 
provide  updated  data  by  filling  out  only 
those  very  limited  portions  of  the 
application  necessary  to  furnish  any 
updated  information  to  EPA.  The  data 


required  for  updating  applications  will 
be  noted  is  the  following: 

•  Provide  the  2002  price  of  methyl 
bromide  (worksheet  2D-amoiuit  and 
price  of  methyl  bromide  alone); 

•  Provide  quantity  of  methyl  bromide 
used  in  2002  (worksheet  2B  regarding 
2002  information); 

•  Address  the  technical  and 
economic  feasibility  of  using  newly 
registered  alternatives  (provide 
information  in  worksheets  3A  through 
3C  regarding  alternatives  newly 
registered/available  since  submission  of 
application  during  2002); 

•  Update  research  information  about 
alternatives  (update  worksheet  4  as 
necessary,  based  on  new  studies); 

•  Update  details  in  research  plan  to 
identify  and  test  alternatives  (follow 
new  format  and  provide  details  in 
worksheet  4,  as  necessary);  and 

•  Provide  update  on  new  techniques 
to  minimize  emissions  (worksheet  4). 

n.  What  Is  the  Legal  Authority  for  the 
Critical  Use  Exemption? 

A.  What  Is  the  Clean  Air  Act  (CAA) 
Authority  for  Implementing  the  Critical 
Use  Exemption  to  the  Methyl  Bromide 
Phaseout? 

In  October  1998,  the  U.S.  Congress 
amended  the  Clean  Air  Act  by  adding 
CAA  sections  604(d)(6),  604(e)(3),  and 
604(h)  (section  764  of  the  1999  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L.  105-277;  October  21,  1998)).  The 
amendment  requires  EPA  to  conform 
the  U.S.  phaseout  schedule  for  methyl 
bromide  to  the  provisions  of  the 
Montreal  Protocol  for  industrialized 
countries.  Specifically,  the  amendment 
requires  EPA  to  make  regulatory 
changes  to  implement  the  following 
phaseout  schedule: 

25%  reduction  (from  1991  baseline) 
in  1999; 

50%  reduction  in  2001; 

70%  reduction  in  2003; 

100%  reduction  in  2005. 

EPA  published  regulations  in  the 
Federal  Register  on  June  1,  1999  (64  FR 
29240),  and  November  28,  2000  (65  FR 
70795),  instituting  the  phaseout 
reductions  in  the  production  and  import 
of  methyl  bromide  in  accordance  widi 
the  schedule  listed  above.  Additionally, 
the  1998  amendment  allowed  EPA  to 
exempt  the  production  and  import  of 
methyl  bromide  from  the  phaseout  for 
critical  uses  starting  January  1,  2005,  "to 
the  extent  consistent  with  the  Montreal 
Protocol"  (section  764  of  the  1999 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L.  105-277,  October  21,  1998)(section 
604(d)(6)  of  the  Clean  Air  Act). 


B.  What  Is  the  Montreal  Protocol 
Authority  for  Granting  a  Critical  Use 
Exemption  After  the  Methyl  Bromide 
Phaseout? 

The  Montreal  Protocol  provides  an 
exemption  to  the  phaseout  of  methyl 
bromide  for  critical  uses  in  Article  2H, 
paragraph  5.  The  Parties  to  the  Protocol 
included  provisions  for  such  an 
exemption  in  recognition  that 
substitutes  for  methyl  bromide  may  not 
be  available  by  2005  for  certain  uses  of 
methyl  bromide  agreed  by  the  Parties  to 
be  "critical  uses". 

In  their  Ninth  Meeting  (1997),  the 
Parties  to  the  Protocol  agreed  to 
Decision  IX/6,  setting  forth  the 
following  criteria  for  a  "critical  use" 
determination: 

(a)  That  a  use  of  methyl  bromide  should 
qualify  as  "critical"  only  if  the  nominating 
Party  [e.g.  U.S.]  determines  that: 

(i)  The  specific  use  is  critical  because  the 
lack  of  availability  of  methyl  bromide  for  that 
use  would  result  in  a  significant  market 
disruption;  and 

(ii)  There  are  no  technically  and 
economically  feasible  alternatives  or 
substitutes  available  to  the  user  that  are 
acceptable  from  the  standpoint  of 
environment  and  health  and  are  suitable  to 
the  crops  and  circumstances  of  the 
nomination. 

(b)  That  production  and  consumption,  if 
any,  of  methyl  bromide  for  a  critical  use 
should  be  permitted  only  if: 

(i)  All  technically  and  economically 
feasible  steps  have  been  taken  to  minimize 
the  critical  use  and  any  associated  emission 
of  methyl  bromide; 

(ii)  Methyl  bromide  is  not  available  in 
sufficient  quantity  and  quality  from  existing 
stocks  of  banked  or  recycled  methyl  bromide, 
also  bearing  in  mind  the  developing 
countries  need  for  methyl  bromide; 

(iii)  It  is  demonstrated  that  an  appropriate 
effort  is  being  made  to  evaluate, 
commercialize  and  secure  national  regulatory 
approval  of  alternatives  and  substitutes, 
taking  into  consideration  the  circumstances 
of  the  particular  nomination  *   *   *  Non- 
Article  5  Parties  [e.g.,  the  U.S.]  must 
demonstrate  that  research  programmes  are  in 
place  to  develop  and  deploy  alternatives  and 
substitutes.  *   *   * 

In  the  context  of  the  phaseout 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula:  consumption  = 
production  -t-  imports  -  exports,  of 
controlled  substances  (Article  1  of  the 
Protocol  and  section  601  of  the  CAA). 
Class  I  controlled  substances  that  were    , 
produced  or  imported  through  the 
expenditure  of  allowances  prior  to  their 
phaseout  date  can  continue  to  be  used 
by  industry  and  the  public  after  that 
specific  chemical's  phaseout  under 
EPA's  phaseout  regulations,  unless 
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otherwise  precluded  under  separate 
regulations. 

In  addition  to  the  language  quoted 
above,  the  Parties  further  agreed  to 
request  the  TEAP  to  review  nominations 
and  make  recommendations  for 
approval  based  on  the  criteria 
established  in  paragraphs  (a)(ii)  and  (b) 
of  Decision  IX/G. 


m.  How  Will  the  U.S.  Implement  the 
Critical  Use  Exemption? 

A.  When  Will  the  Exemption  Become 
Available  to  U.S.  Users  of  Methyl 
Bromide? 

Under  the  provisions  of  both  the  CAA 
and  the  Montreal  Protocol,  the  Critical 
Use  Exemption  will  be  available  to 
approved  uses  on  January  1,  2005.  Until 
that  date,  all  production  and  import  of 
methyl  bromide  (except  for  those 
quantities  that  qualify  for  the  quarantine 
and  preshipment  exemption)  must 
conform  to  the  phasedown  schedule 


listed  above  (see  SUPPLEMENTARY 
INFORMATION  section  II  A).  For  more 
information  on  the  quarantine  and 
preshipment  exemption,  please  refer  to 
68  FR  238  (January  2,  2003). 

B.  What  Is  the  Projected  Timeline  for  the 
Critical  Use  Exemption  Application 
Process? 

There  is  both  a  domestic  and 
international  component  to  the  Critical 
Use  Exemption  process.  The  following 
outline  represents  a  projected  timeline 
for  the  process: 


May  8,  2003  

August  6,  2003  ... 
Late  2003  

January  31,  2004 
Early  2004  

Early  2004  

Mid  2004 

Late  2004  

Late  2004  

January  1 ,  2005  . 


Solicit  applications  for  the  methyl  bromide  Critical  Use. 

Deadline  for  submitting  Critical  Use  Exemption  applications  to  EPA. 

U.S.  govemment  (EPA,  Department  of  State,  U.S.  Department  of  Agriculture,  and  other  interested  federal 
agencies)  create  U.S.  Critical  Use  nomination  package. 

Deadline  for  U.S.  government  to  submit  U.S.  nomination  package  to  the  Protocol  Parties. 

Review  of  the  nominations  packages  for  Critical  Use  Exemptions  by  the  Technical  and  Economic  Assess- 
ment Panel  (TEAP)  and  Methyl  Bromide  Technical  Options  Committee  (MBTOC). 

EPA  publishes  proposed  rule  for  allocating  Critical  Use  Exemptions  in  the  U.S. 

Parties  consider  TEAP/MBTOC  recommendations. 

Parlies  authorize  Critical  Use  Exemptions  for  methyl  bromide. 

EPA  publishes  final  rule  allocating  Critical  Use  Exemptions  In  the  U.S. 

Critical  Use  Exemption  pemiits  the  limited  production  and  import  of  methyl  bromide  beyond  the  phaseout 
date  for  specific  uses. 


Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Dated:  April  30,  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator.  Office  of  Air 

and  Radiation. 

[FR  Doc.  03-11476  Filed  5-7-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0024;  FRL-7308-3] 

RFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  June  3-5,  2003,  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  Scientific  Advisory  Panel  (FIFRA 
SAP)  face-to-face  meeting  to  review  the 
effects  of  atrazine  on  amphibians  has 
been  rescheduled.  Due  to  scheduling 
conflicts,  the  May  21st  premeeting 
teleconference  has  been  canceled.  For 
further  information,  please  notify  the 
Designated  Federal  Official  (DFO)  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  or  see  the  Federal  Register  of 
February  24,  2003  (68  FR  8593)  (FRL- 
7291-9). 

DATES:  The  new  meeting  date  is  Jime 
17-20,  2003. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Crowne  Plaza  Hotel,  Washington  - 
National  Airport,  1489  Jefferson  Davis 
Highway,  Arlington,  VA.  The  telephone 
number  for  the  hotel  is  (703)  310-8980. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  DFO,  Office  of  Science 
Coordination  and  Policy  (7202M), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-8450;  fax  number:  (202)  564-8382; 
e-mail  addresses:  lewis.paul@epa.gov. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  April  3D,  2003. 

Joseph  J.  Merenda, 

Director,  Office  of  Science  Coordination  and    . 
Policy. 

[FR  Doc.  03-11479  Filed  5-7-03;  8:45  am] 

8M.UNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7494-7] 

Proposed  CERCLA  Section  122(h) 
Administrative  Agreement  for 
Recovery  of  Past  Costs  for  the  Nelson 
Galvanizing  Superfund  Site,  New  York 
City,  Queens  County,  NY 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
1 22(i)  of  the  Comprehensive 
Environmental  Response,  • 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA"),  Region  II,  of  a 
proposed  administrative  agreement 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  with  John  T. 
Sweeney,  Nelson  Foundry,  Inc.  and 
Nelson  Galvanizing,  Inc.,  for  recovery  of 
past  response  costs  concerning  the 
Nelson  Galvanizing  Superfund  Site 
("Site"^  located  at  11-02  Broadway,  in 
the  Long  Island  City  area  of  Queens 
County,  New  York  City,  New  York.  The 
settlement  requires  the  settling  parties 
to  pay  $244,000  in  reimbiu-sement  of 
EPA's  past  costs  at  the  Site.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  in  exchange  for  their  payment 
of  monies.  For  thirty  (30)  days  following 
the  date  of  publication  of  this  notice, 
EPA  will  receive  written  comments 
relating  to  the  settlement.  EPA  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  that 
indicate  that  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
EPA's  response  to  any  comments 
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received  will  be  available  for  public 
inspection  at  EPA  Region  II,  290  • 
Broadway,  New  York,  New  York  10007- 

n 


DATES:  Comments  must  be  submitted  on 
or  before  June  9,  2003. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
jion  n  offices  at  290  Broadway,  New 
New  York  10007-1866.  Comments 
lid  reference  the  Nelson  Galvanizing 
Superfund  Site,  11-02  Broadway,  New 
York  City,  New  York,  Index  No. 
GERCLA-02-2003-2011.  To  request  a 
c^y  of  the  proposed  settlement 
agreement,  please  contact  the  individual 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Mintzer,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York,  New  York  10007-1866. 
Telephone:  212-637-3168. 

Dated:  April  22,  2003. 
William  McCabe, 

Acting  Director,  Emergency  and  Remedial 
Response  Division,  Environmental  Protection 
Agency,  Region  2. 
[FR  Doc.  03-11474  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting  Notice 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Tuesday,  May  6,  2003,  meeting  closed  to 
the  public.  This  meeting  was 
rescheduled  for  Monday,  May  5,  2003. 

DATE  AND  TIME:  Tuesday,  May  13,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 
Audits  conducted  piu-suant  to  2  U.S.C. 
437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participatioit  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  Personnel  ndes  and  procedures 
or  matters  affecting  a  particular 
employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 


d. 


lary  W.  Dove, 

Secretary  of  the  Commission. ' 

[f  R  Doc.  03-11675  Filed  5-6-03;  3:12  pm] 

BILUNG  CODE  6715-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCIES:  Office  of  the  Comptroller  of 

the  Currency  (OCC),  Treasury;  and 

Board  of  Governors  of  the  Federal 

Reserve  System  (Board). 

ACTION:  Joint  notice  and  request  for 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC  and  the  Board  (the 
"agencies")  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  emd  Budget 
(OMB)  control  number.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  of  which  the  agencies 
are  members,  has  approved  the 
agencies'  publication  for  public 
comment  to  extend,  without  revision, 
the  following  currently  approved 
information  collection  titled,"Foreign 
Branch  Report  of  Condition  (FFIEC 
030)."  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  whether  the 
FFIEC  and  the  agencies  should  modify 
the  information  collection.  The  agencies 
will  then  submit  the  report  to  OMB  for 
review  and  approval.  The  Federal 
Deposit  Insurance  Corporation,  also  a 
member  of  the  FFIEC,  concurs  with  this 
proposal  to  extend  without  revision  as 
noted  in  a  separate  Federal  Register 
notice  (68  FR  19452)  published  April 
21,  2003. 

DATES:  Comments  must  be  submitted  on 
or  before  July  7,  2003. 
ADDRESSES:  Interested  parties  aie 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
numbers)  and  will  be  shared  among  the 
agencies. 

OCC:  Comments  should  be  sent  to  the 
Public  Information  Room,  Office  of  the 
Comptroller  of  the  Currency,  Mailstop 
J-5,  Attention:  1557-0099,  250  E  Street, 
S.W.,  Washington,  DC  20219.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  e-mail.  Comments  may  be  sent  by  fax 
to  (202)  874-4448,  or  by  e-mail  to 
regs.conmients@occ.treas.gov.  You  can 


inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  S.W.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

Board:  Written  comments,  which 
■  should  refer  to  "Foreign  Branch  Report 
of  Condition,  7100-0071,"  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20551.  However, 
because  paper  mail  in  the  Washington 
area  and  at  the  Board  of  Governors  is 
subject  to  delay,  please  consider 
submitting  your  comments  by  e-mail  to 
regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-  3819  or  202^52- 
3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9:00  a.m.  and  5:00  p.m.  on" 
weekdays  pursuant  to  261.12,  except  as 
provided  in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Joseph  F.  Lackey,  Jr., 
Office  of  Information  and  Regxilatory 
Affeiirs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503  or 
electrorfic  mail  to 
jlackeyj@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 

OCC:  Jessie  Dimaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219. 

Board:  Cynthia  M.  Avouch,  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  DC  20551. 
Telecommimications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  Extend  For  Three  Years 
Without  Revision  the  Following 
Currently  Approved  Information 
Collection: 

Title:  Foreign  Branch  Report  of 
Condition 

Form  Number:  FFIEC  030 

Frequency  of  Response:  Aimually , 
and  quarterly  for  significant  branches 

Affected  Public:  Business  or  other  for- 
profit 

For  OCC: 
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OMB  Number:  1557-0099 

Number  of  Respondents:  143  annual 
respondents;  56  quarterly  respondents 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden:  1431 
burden  hours. 

For  Board: 

OMB  Number:  710CM)071 
'    Number  of  Respondents:  40  annual 
respondents;  26  quarterly  respondents 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden:  468 
burden  hours. 

General  Description  of  Report 

These  information  collections  are 
mandatory:-[2  U.S.C.  321,  324,  and  602 
(Board);  12  U.S.C.  602  (OCC).  These 
information  collections  are  given 
confidential  treatment  (5  U.S.C.  552 
(b)(8)). 

Small  businesses  (that  is,  small  banks) 
are  not  affected. 

Abstract 

This  report  contains  asset  and  liability 
information  for  foreign  branches  of 
insured  U.S.  commercial  banks  and  is 
required  for  regulatory  and  supervisory 
piuposes.  The  information  is  used  to 
analyze  the  foreign  operations  of  U.S. 
commercial  banks.  All  foreign  branches 
of  U.S.  banks,  regardless  of  charter  type, 
file  this  report  with  the  appropriate 
Federal  Reserve  District  Bank.  The 
Federal  Reserve  collects  this 
information  on  behalf  of  the  U.S.  bank's 
primary  federal  bank  regulatory  agency. 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

b.  The  acciuacy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
includingthrough  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 


automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Dated.  April  29.  2003. 
Mark ).  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 
Activities  Division, Off  ice  of  t  tie  Comptroller 
of  the  Currency 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  2,  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03-11426  Filed  5-7-03;  8:45  am] 

BILLING  CODE  6720-01-P  1/2;  6210-01-P  1/2 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j»  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  181 7(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  fo»-that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  22, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Feachtree  Street',  N.E.,  Atlanta,  Georgia 
30303: 

1.  Sburatt  Whitworth,  Lavonia, 
Georgia;  Rachel  M. Whitworth,  Lavonia, 
Georgia;  Mary  Patsy  Gilbert,  Lavonia, 
Georgia;  W.M.  Gilbert,  Lavonia,  Georgia; 
Cynthia  D.  Gilbert,  Lavonia,  Georgia; 
Tracie  G.  Dowis,  Lexington,  South 
Carolina;  Grant  Michael  Dowis, 
Lexington,  South  Carolina;  Madeline 
Grace  Dowis,  Lexington,  South  Carolina; 
Brady  Williams,  Franklin,  Teruiessee; 
Tammy  G.  Williams,  Franklin, 
Termessee;  Christopher  C.  Whitworth, 
Hartwell,  Georgia;  Franklin  Shuratt 
Whitworth,  Hartwell,  Georgia;  Randy  S. 
Whitworth,  Hartwell,  Georgia;  Caroline 
Louise  Kelly,  Monroe,  Georgia;  Leigh  W. 
Kelly,  Monroe,  Georgia;  Matthew 
Thomas  Kelly,  Monroe,  Georgia;  Wesley 
William  Kelly,  Monroe,  Georgia;  Wendy 
Whitworth,  Lilbum,  Georgia;  Barry  S. 
Whitworth,  Toccoa,  Georgia;  Sarah 


Elizabeth  Whitworth,  Toccoa,  Georgia; 
Steven  Jarrett  Whitworth,  Toccoa, 
Georgia;  The  H.  W.  Whitworth 
Irrevocable  Trust,  Mary  Patsy  Gilbert, 
Trustee,  Lavonia,  Georgia;  The  H.  W. 
Whitworth  IrrevocaJ)le  Trust,  Shuratt 
Whitworth,  Trustee,  Lavonia,  Georgia; 
Whitworth  Family  Partnership  II, 
Shuratt  Whitworth,  General  Partner, 
Lavonia,  Georgia;  and  the  Whitworth 
Family  Partnership  III,  Mary  Patsy 
Gilbert,  General  Partner,  Lavonia, 
Georgia;  to  retain  voting  shares  of  First 
Seciuity  Bank'shares,  Inc.,  and  thereby 
indirectly  retain  voting  shares  of 
Northeast  Georgia  Baixk,  both  of 
Lavonia,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  2,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-11425  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
include?  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Baihk 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  2,  2003. 
1A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Citizens  Financial  Group,  Inc., 
Providence,  Rhode  Island;  Royal  Bank 
of  Scotland,  PLC,  Theedinburgh;  Royal 
Bank  of  Scotland  Group  PLC, 
Theedinbiugh;  and  RBSG  International 
Holdings  Limited,  Edinburgh,  all  in 
Scotland;  to  acquire  100  percent  of  the 
voting  shares  of  Port  Financial  Corp., 
Brighton,  Massachusetts,  and  its 
subsidiary,  Cambridge  Bank,  Cambridge, 
Massachusetts,  and  to  acquire  up  to  9.9 
percent  of  the  voting  shares  of 
Cambridge  Bancorp,  Cambridge, 
Massachusetts,  and  thereby  indirectly 
acquire  voting  shares  of  Cambridge 
Trust  Company,  Cambridge, 
Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  2,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[Fp  Doc.  03-11424  Filed  5-7-03;  8:45  am] 

BiLUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  68  FR  2137,  April  30, 
2003. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  12  noon,  Monday,  May  5, 
2Q03. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 
Discussion  of  classified  security  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
cpntact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  oiUy  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

^ated:  May  5,  2003. 
Jetanifer  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  03-11519  Filed  5-5-03;  4:01  pm] 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 149] 

Rules  of  Organization 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Amendment  to  rules  of 
organization. 

SUMMARY:  The  Board  of  Governors  has 
revised  its  definition  of  a  quorum  of  the 
Board  and  incorporated  the  new 
quorum  provision  into  the  Board's  Rules 
of  Organization.  The  amendment  is 
designed  to  enhance  the  Board's  ability 
to  perform  its  functions  in  the  event  of 
a  national  emergency,  and  would  not 
alter  the  niunber  of  Board  members 
required  to  constitute  a  quorum  in 
normal  operating  environments. 
DATES:  The  amendment  to  the  Rules  of 
Organization  became  effective  on  April 
29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kieran  J.  Fallon,  Senior  Counsel  (202- 
452-5270),  or  Audrey  G.  Decker, 
Attorney  (202-452-3099),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Users  of 
Teleconununication  Device  for  Deaf 
(TDD)  only,  call  202-263-4869. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Governors  of  the  Federal  Reserve 
System  (Board)  consists  of  seven 
members  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the 
Senate,  as  provided  in  the  Federal 
Reserve  Act  (Act).'  The  Act  does  not 
define  a  quorum  of  the  Board,  and 
authorizes  the  Board  to  make  all  rules 
and  regulations  necessary  to  enable  the 
Board  effectively  to  perform  its  duties 
and  functions.^  Since  1913,  the  Board 
itself  has  defined  a  quorum  of  the  Board 
to  be  a  majority  (four  members)  of  its 
authorized  strength  of  seven  members. 

The  Board's  current  practice  could 
prevent  the  Board  from  taking  action  if 
an  act  of  war,  terrorist  attack  or  other 
catastrophic  event  reduced  the  Board's 
membership  to  fewer  than  four 
members.  The  Board's  current  practice 
also  could  prevent  a  four-member 
Board  from  taking  prompt  action  during 
an  emergency  if  one  member  were 
unable  to  establish  contact  with  the 
Board.  In  light  of  these  possibilities,  the 
Board  has  amended  its  definition  of  a 
quorum  to  provide  that  a  majority  of  the 
members  in  office  constitutes  a  quorum 
of  the  Board,  unless  there  are  five 
members  in  office,  in  which  case  four 


members  will  constitute  a  quorum  of  the 
Board. 

The  Board  believes  that  the  revised 
definition  of  a  quorum  will  enhance  the 
Board's  ability  to  fulfill  its  important 
statutory  responsibilities  in  an 
emergency.  At  the  same  time,  the 
revised  definition  would  not  alter  the 
number  of  Board  members  required  to 
constitute  a  quorum  or  the  functioning 
of  the  Board's  committee  structure  in 
normal  operating  environments  (that  is, 
when  five  or  more  members  are  in 
office).  In  this  regard,  the  revised 
definition  would  continue  to  require 
that  four  members  of  the  Board 
participate  in  an  action  for  a  quorum  to 
exist  whenever  the  Board  has  five  or 
more  members  in  office.  ^ 

The  Board  has  incorporated  its  new 
definition  of  a  quorum  into  the  Board's 
Rules  of  Organization.  The  Board's 
Rules  of  Organization  are  uncodified 
regulations  for  use  within  the  Federal 
Reserve  System,  issued  pursuant  to  5 
U.S.C.  552.  The  Rules  of  Organization 
were  published  in  the  Federal  Register 
on  July  19,  2001  (66  FR  37687).  The 
amendment  relates  solely  to  the  internal 
procedure  of  the  Board,  and, 
accordingly,  the  public  notice,  public 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply.  See  5 
U.S.C.  553(b)  and  (d).  Because  public 
notice  and  comment  is  not  required,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  also  does  not  apply  to  this 
action. 

For  the  reasons  discussed  above,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  has  amended  section  2 
of  its  Rules  of  Organization  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively,  and 
adding  the  following  new  paragraph  (b): 

Section  2-Composition,  Location,  and 
Public  Information 


***** 


(b)  Quorum.  A  majority  of  the 
members  in  office  constitutes  a  quonmi 
of  the  Board  for  purposes  of  transacting 
business  except  that,  if  there  are  five 
members  in  office,  then  four  members 
constitute  a  quorum. 


***** 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  2,  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board.    • 

[FR  Doc.  03-11427  Filed  5-7-03:  8:45  am] 

BILUNG  CODE  6210-01-S 


'  See  12  U.S.C.  241 
2See  12  U.S.C.  248(i) 


^  Since  the  current  structure  of  the  Board  was 
established  in  1936,  the  Board  has  not  had  fewer 
than  five  members  in  office  at  any  one  time. 
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OFFICE  OF  GOVERNMENT  ETHICS 

Privacy  Act  of  1974;  Systems  of 
Records  Notice;  Correction 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice  of  proposed  new  and 

revised  systems  of  records;  correction. 

SUMMARY:  In  this  document,  OGE  is 
correcting  several  minor  errors  under 
certain  headings  of  the  Notice  of 
Proposed  New  and  Revised  Systems  of 
Records,  which  was  published  by  OGE 
in  the  Federal  Register  on  Wednesday, 
January  22,  2003  and  will  become 
effective  on  May  22,  2003. 
DATES:  These  corrections  to  the 
proposed  new  and  revised  systems  of 
records  will  become  effective  on  May 
22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Newrton,  Attorney- Advisor, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917; 
Telephone:  202-208-8000;  TDD:  202- 
208-8025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  As  set 
forth  below  in  this  document,  OGE  is 
correcting  several  minor  errors  in  the 
Notice  of  Proposed  New  and  Revised 
Systems  of  Records  document,  which 
OGE  published  on  January  22,  2003  at 
68  FR  3098-3109  (as  separate  part  II), 
with  comments  requested  by  March  24, 
2003.  OGE  did  not  receive  any 
comments;  thus,  as  indicated  in  the 
notice,  the  proposed  new  and  revised 
systems  of  records,  as  corrected  in  this 
docimient,  will  become  effective  on  May 
22, 2003. 

Approved:  April  30,  2003. 
Amy  L.  Comstock, 
Director,  Office  of  Government  Ethics. 

As  indicated  in  the  preamble,  the 
Office  of  Government  Ethics,  is 
correcting  the  January  22,  2003 
publication  of  the  Notice  of  Proposed 
New  and  Revised  Systems  of  Records, 
which  was  the  subject  of  FR  Doc.  03- 
1101,  as  foHows: 

OGE/GOVT-1  [Corrected] 

1.  On  page  3099,  in  the  third  colvunn, 
the  second  sentence  of  the  text  imder 
the  heading  "CATEGORIES  OF 
RECORDS  IN  THE  SYSTEM:"  is 
corrected  by  removing  the  word  "of 
between  the  words  "Ethics  and 
"Government"  and  by  adding  in  its 
place  the  word  "in". 

2.  On  page  3100,  in  the  first  coliunn, 
the  text  under  the  heading 
"PURPOSE(S):"  is  corrected  by 
removing  the  words  "and  E.O."  and  by 
adding  in  their  place  the  words 


"Executive  Order",  and  by  adding  a 
conmtia  followed  by  the  words  "and 
OGE  and  agency  regulations 
thereimder"  after  the  word  "modified". 

3.  On  page  3100,  in  the  second 
column,  routine  use  (c)  is  corrected  by 
removing  the  word  "OGE"  and  by 
adding  in  its  place  the  words  "the 
disclosing  agency". 

OGE/GOVT-2    [Corrected] 

4.  On  page  3101,  in  the  third  column, 
the  text  under  the  heading 
"PURPOSE(S):"  is  corrected  by 
removing  the  word  "Orders"  and  by 
adding  in  its  place  the  word  "Order". 

5.  On  page  3102,  in  the  first  column, 
routine  use  (a)  is  corrected  by  removing 
the  word  "OGE"  and  by  adding  in  its 
place  the  words  "the  disclosing 
agency". 

6.  On  page  3102,  in  the  first  column, 
routine  use  (b)  is  corrected  by  adding 
the  word  "a"  between  the  words  "is" 
and  "party". 

7.  On  page  3102,  in  the  second 
column,  the  text  of  the  Note  is  corrected 
by  adding  a  commaljetween  the  words 
"laws"  and  "Executive". 

OGE/INTERNAL-1    [Corrected] 

8.  On  page  3103,  in  the  first  column, 
the  second  sentence  of  the  text  under 
the  heading  "CATEGORIES  OF 
RECORDS  IN  THE  SYSTEM:"  is 
corrected  by  adding  the  word 
"Employees"  between  the  words 
"Federal"  and  "Retirement". 

OGE/INTERNAL-5    [Corrected] 

9.  On  page  3108,  in  the  third  colimm, 
the  first  sentence  of  the  text  under  the 
heading  "CATEGORIES  OF  RECORDS 
IN  THE  SYSTEM:"  is  corrected  by 
inserting  a  comma  after  the  word 
"location",  by  removing  the  word 
"and",  and  by  adding  the  words  "and 
hoiu-s  of  duty"  between  the  words 
"extension"  and  "of. 

[FR  Doc.  03-11416  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  6345-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 


Time  and  Date:  8:30  a.m.  to  5:30  p.m.,  May 
22,  2003;  8:30  a.m.  to  5:30  p.m..  May  23, 
2003. 

Place:  J.D.  Morgan  Athletics  Center,  The 
Press  Room,  UCLA  Athletics,  325  Westwood 
Plaza,  Los  Angeles,  CA  90095. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations.  NCVHS,  is  holding  a  hearing  to 
discuss  issues  relating  to  statistics  for  the 
determination  of  health  disparities  in  racial 
and  ethnic  populations.  The  focus  will  be  on 
issues  related  to  the  collection  and  use  of 
data  on  race  and  ethnicity  for  Asian 
American,  Native  Hawaiian,  and  Pacific 
Islander  populations.  Invited  panelists  will 
address  meihodologic  issues  (e.g., 
misclassification,  small  area  analysis, 
confidentiality  concerns)  on  the  collection  of 
data  on  race  and  ethnicity,  use  of  mixed  race 
data,  language  issues,  measurement  of  ethnic 
identity,  and  perspectives  on  variables 
beyond  race  and  ethnicity  needed  to 
determine  health  disparities  in  racial  and 
ethnic  groups. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  about  this 
meeting  as  well  as  summaries  of  past 
meetings  and  a  roster  of  committee 
members  may  be  obtained  from  Audrey 
L.  Burwell,  Office  of  Minority  Health, 
1101  Wooton  Parkway,  6th  Floor,  Room 
600,  Rockville,  Maryland  20852, 
telephone:  (301)  443-9923,  e-mail 
alburweU@osophs.dhhs.gov;  or  Marjorie 
S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health 
Statistics,  Centers  for  Disease  Control 
and  Prevention,  Room  2413,  3311 
Toledo  Road,  Hyattsville,  Maryland 
20782,  telephone:  (301)  458-4245. 
Information  also  is  available  on  the 
NCVHS  home  page  of  the  HHS  Web  site: 
http://www.ncvhs.hhs.gov/  vihete  an 
agenda  and  more  details  about 
participation  in  the  meeting  or 
Subcommittee  deliberations  will  be 
posted  when  available. 

Dated:  May  1,  2003. 
James  Scanlon, 

Acting  Director,  Office  of  Science  and  Data 
Policy,  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation. 
[FR  Doc.  03-11407  Filed  5-07-03;  8:45  am] 

BiLUNG  CODE  4151-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-66] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  Uie 
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Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Coimor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project:  Enviroiunental 
Health  Specialists  Network  (EHS-NET) 
Data  Collection  Methodology  and 
Instnmient — New — ^National  Centers  for 
Envirormiental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Background 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  requesting  0MB 
approval  for  a  data  collection  system 
that  will  assist  public  health  officials  to 
better  identify  and  assess  envirormiental 
factors  contributing  to  foodbome 
outbreaks  and  the  prevention  efforts 
needed  to  reduce  or  ameliorate  these 
events.  This  data  collection,  the 
Envirormiental  Health  Specialists 
Network  (EHS-Net)  Information  System, 
is  a  standardized  survey  instnmient 
developed  by  CDC  in  collaboration  with 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  EHS-Net  participating 
states,  California,  Colorado, 
Connecticut,  Georgia,  Minnesota,  New 
York,  Oregon,  and  Tennessee.  The 
instnmient  is  for  use  in  non-regulatory 
environmental  evaluations. 

The  Environmental  Health  Specialist 
Network  Information  System  has  been 
pilot  tested  in  the  EHS-Net  states.  The 


eight  states  in  the  pilot  testing  phase 
used  the  EHS-Net  survey  instrument  to 
collect  environmental  information  from 
two  groups  of  restaurants:  those  that 
reported  foodbome  outbreaks  and  those 
that  had  not.  The  survey  instrument 
collected  information  about  the 
restaurant's  food  safety  policies  and 
procedures,  and  includes  direct 
observations  of  food  preparation  and 
handling  practices,  and  food  worker 
behaviors. 

CDC  will  evaluate  the  data  collected 
in  these  eight  pilot  states  to  further 
refine  and  improve  the  EHS-Net  data 
collection  instrument  and  methodology. 
Once  this  evaluation  is  completed,  the 
EHS-Net  data  collection  instrument  and 
methodology  will  be  made  available  to 
all  public  health  officials  in  the  United 
States  who  wish  to  use  the  system  to 
identify  and  assess  environmental 
factors  in  food  establishments  that    . 
contribute  to  foodbome  illness  and  to 
evaluate  the  effectiveness  of  existing 
prevention  measures  including 
foodhandling  practices,  policies,  and 
other  control  measures.  There  is  no  cost 
to  respondents. 


Respondents 


No.  of 
respondents 


No.  of  re- 
sponses per 
respondent 


Average 

burden  per 

response 

(in  hrs.) 


Total 
burden 
(in  hrs.) 


One  Public  Health  Official  Per  State 
Total  


50 


52 


15,600 


15,600 


^ated:  May  2.  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-11418  Filed  5-7-03;  8:45  am] 

BIUING  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-65] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

|ln  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  wdll  publish  periodic 


summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Arme 
O'Coimor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 


comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Pilot  Study  for  the 
National  Survey  of  the  Mining 
Population — NEW — National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Surveillance  of  occupational  injuries, 
illnesses,  and  exposures  has  been  an 
integral  part  of  the  work  of  tlie  National 
Institute  for  Occupational  Safety  and 
Hecdth  (NIOSH)  since  its  creation  by  the 
Occupational  Safety  and  Health  Act  in 
1970.  To  improve  its  surveillance 
capability  related  to  the  occupational 
risks  in  mining,  NIOSH  is  planning  to 
conduct  a  national  survey  of  mines  and 
mine  employees.  No  national  surveys 
have  specifically  targeted  the  mining 
labor  force  since  the  1986  Mining 
Industry  Population  Survey  (MIPS).  The 
mining  industry  has  experienced  many 
changes  in  the  last  17  years; 
consequendy,  the  MIPS  data  are  no 
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longer  representative  of  the  current 
mining  industry  labor  force. 

The  proposed  siu^ey  will  be  based 
upon  a  probability  sample  of  mining 
operations  and  their  employees.  The 
major  objectives  of  the  survey  will  be: 
(1)  To  collect  basic  information  about 
the  mining  operation;  (2)  to  establish  the 
demographic  and  occupational 
characteristics  of  mine  operator 
employees  within  each  major  mining 
sector  (coal,  metal,  noimietal,  stone,  and 
sand  and  gravel);  and  (3)  to  determine 
the  number  and  occupationed 
characteristics  of  independent 
contractor  employees  within  mines.  The 
sampled  mining  operations  will  provide 
all  survey  data;  individual  operator  and 
independent  contractor  employees  will 
not  be  directly  surveyed.  As  a  result  of 


this  survey,  surveillance  researchers  and 
government  agencies  such  as  the  Mine 
Safety  and  Health  Administration 
(MSHA)  will  be  able  to  identify  groups 
of  miners  with  a  disproportionately  high 
risk  of  injury  or  illness.  By  capturing 
demographic  {e.g.,  age,  gender,  race/ 
ethnicity,  education  level)  and 
occupational  characteristics  {e.g.,  job, 
title,  work  location,  experience  in  this 
job  title,  total  mining  experience)  of  the 
mining  workforce,  these  data  will  be  of 
use  in  the  customization  of 
interventions  such  as  safety  training 
programs. 

Prior  to  implementing  the  full-scale 
survey,  NIOSH  is  planning  to  conduct  a 
Pilot  Study  to  evaluate  the  effectiveness 
of  the  survey  recruitment  materials, 
questionnaires,  and  procedures  in  the 


acquisition  of  complete  and  high  quality 
data  from  a  sample  of  mining 
operations.  Data  captured  in  the  Pilot 
Study  will  guide  improvements  to 
optimize  the  performance  of  the  various 
components  of  the  full-scale  national 
survey.  Approximately  40  randomly 
selected  mining  operations  spanning  the 
five  major  mining  commodities  will  be 
chosen  for  the  Pilot  Study.  A  survey 
packet  will  be  sent  to  each  sampled 
mining  operation.  It  is  expected  that 
approximately  30  mining  operations 
will  be  eligible  to  participate  in  and  will 
respond  to  the  Pilot  Study.  A  portion  of 
the  survey  Fesponders  and  all  non- 
responders  will  be  asked  a  short  number 
of  debriefing  questions  by  telephone. 
There  will  be  no  cost  to  respondents. 


Respondents 

Number  of 
respondents 

Numtjer  of  re- 
sponses per 
respondent 

Average  bur- 
den per  re- 
sponse (in 
flours) 

Total  burden 
(in  flours) 

Mining  Operations  Participating  in  Pilot  Study  

Mining  Operations  Responding  to  Debriefing  Questions  

30 
23 

1 
1 

90/60 
5/60 

45 
2 

Total  

47 

Dated:  May  1,2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-11419  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control;  Special 
Emphasis  Panel:  Research  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  #03049 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injiuy 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Research  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  #03049. 

Times  and  Dates:  3  p.m.-3:30  p.m.. 
May  27.  2003  (Open).  3:30  p.m.-7  p.m.. 
May  27,  2003  (Closed).  8  a.m.-5  p.m.. 
May  28,  2003  (Closed).  8  a.m.-5  p.m., 
May  29,  2003  (Closed).  8  a.m.-5  p.m., 
May  30,  2003  (Closed). 


Place:  Marriott  Perimeter  Center,  246 
Perimeter  Center  Parkway,  NE,  Atlanta, 
GA  30346,  770.270.0422. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  Letters  of  Intent  received 
in  response  to  Program  Announcement 
#  03049. 

corrrACT  person  for  more  inforimation: 
Joan  Karr,  Ph.D.,  Scientific  Review 
Administrator,  Public  Health  Program 
Practice  Office,  CDC,  4770  Buford 
Highway,  NE.,  MS-K-38,  Atlanta,  GA 
30341,  Telephone  770.488.2597. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
-notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  May  2,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-11421  Filed  5-7-03;  8:45  am] 

BHUNG  COO€  416^18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Nursing  Recruitment  Program  for 
American  Indians/Alaska  Natives 

agency:  Indian  Health  Services  (IHS), 
HHS. 

ACTION:  Notice  of  availability  of  funds 
for  the  Nursing  Recruitment  Program  for 
American  Indian/ Alaska  Natives  (AI/ 
AN). 

SUMMARY:  The  IHS  announces  that 
competitive  grant  applications  are  now 
being  accepted  for  the  Nursing 
Education  Program  for  AI/AN 
authorized  by  section  112  of  the  Indian 
Health  Care  Improvement  Act  Public 
Law  94—437,  as  amended.  There  will  be 
only  one  funding  cycle  during  Fiscal 
Year  (FY)  2003.  This  program  is 
described  at  93.970  in  the  Catalog  of 
Fede^  Domestic  Assistance.  Costs  will 
be  determined  in  accordance  with 
applicable  OMB  Circulars  and  45  CFR 
Part  74  or  45  CFR  Part  92  (as 
applicable).  Executive  Order  12372 
requiring  intergovernmental  review 
does  not  apply  to  this  program.  This 
program  is  not  subject  to  the  Public 
Health  System  Reporting  Requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2010,  a 
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PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of 
Educational  and  Community-based 
programs.  You  may  obtain  the  objectives 
from  the  latest  Healthy  People  2010, 
Review.  A  copy  may  be  obtained  by 
calling  the  national  Center  for  Health 
Statistics,  telephone  (301)  436-8500. 

Smoke  Free  Workplace 

[The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 
DATES:  Application  Receipt  Date:  An  - 
original  and  two  copies  of  the 
completed  grant  application  must  be 
submitted,  with  all  required  documents, 
to  the  grants  Management  Branch, 
Division  of  Acquisitions  and  Grants 
Operations,  801  Thompson  Avenue, 
Rockville,  MD  20852,  by  close  of 
business  (c.o.b.)  June  17,  2003.  COB 
means  5  p.m.  Eastern  Daylight  Time. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  close  of  business  5  p.m.;  or  (2) 
postmarked  on  or  before  the  deadline 
date  and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
coomiercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Late  applications  will  be 
retiurned  to  the  applicant  and  will  not  be 
considered  for  funding. 

Additional  Dates 

(a)  Application  Review  Completed  By: 
July  26,  2003. 

(b)  Applicants  Notified  of  Results 
(approved,  approved  unfunded,  or 
disapproved):  ]uly  31,  2003. 

(c)  Anticipated  Start  Date:  August  1, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
progreun  information,  contact  Celissa  G. 
Stephens,  MSN,  Acting  Director, 
Division  of  Nursing  Services,  Office  of 
Clinical  and  Preventative  Services, 
Indian  Health  Service,  801  Thompson 
Avenue,  Reyes  Building,  Suite  300, 
Rockville,  MD  20852,  (301)  443-1840. 
For  grants  information,  contact  Ms. 
Martha  Redhouse,  Grants  Management 
Specialist,  grants  Management  Branch, 
Division  of  Acqmsition  and  Grants 


Management,  Indian  Health  Service,  801 
Thompson  Avenue,  Suite  120, 
Rockville,  MD  20852,  (301)  443-5204. 
(The  telephone  niunbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose  and 
objectives,  programmatic  priorities, 
eligibility  requirements,  funding 
availability,  application  process, 
required  docimientation,  review 
process,  and  review  criteria. 

(a)  General  Program  Purpose:  To 
increase  the  number  of  nurses,  nurse 
practitioners,  nurse  anesthetists,  and 
nurse  midwives  who  deliver  health  care 
service  to  AI/AN. 

(b)  Eligibility  and  Preference:  The 
following  organizations  eire  eUgible:  (1) 
Public  or  private  schools  of  ninsing;  (2) 
Tribally  controlled  community  colleges 
and  Tribally  controlled  posts-secondary 
vocational  institutions  (as  defined  in 
section  239h  (2)  of  Title  20);  and  (3) 
nurse  midwife  programs,  and  niu^e 
practitioner  programs,  that  are  provided 
by  public  or  private  institutions,  for  the 
purpose  of  increasing  the  number  of 
nurse  midwives,  nurse  practitioners, 
and  ninses  who  deliver  care  to  AI/AN's. 

Preference  will  be  given  to  programs 
which:  (1)  Provide  a  preference  to  AI/ 
AN;  (2)  programs  that  train  nurse 
midwives  and  nurse  practitioners;  (3) 
programs  that  are  interdisciplinary;  and 
(4)  programs  that  are  conducted  in 
cooperation  with  the  center  for  gifted 
and  talented  Indian  students  established 
under  section  2624(a)  of  this  Title 
1616e(d).  If  an  eligible  organization 
claims  preference  in  order  to  be  given 
priority,  the  organization  must  submit 
verifying  documentation. 

(c)  Program  Priorities:  All  complete, 
eligible  applications  will  be  considered. 
If  more  than  one  application  is  received 
bom  an  IHS  Area  only  one  award  will 
be  made  to  that  particular  area 
providing  a  MSN,  BSN.  ADN  or  LPN 
program. 

Priority  I — At  least  one  project  to  a 
public  or  private  college  or  liniversity, 
school  of  nursing,  which  provides  MSN 
(nurse  midwife,  nurse  practitioner,  or 
nurse  anesthetist)  degrees  not  to  exceed 
$350,000  per  year  up  to  project  period 
of  five  years. 

Priority  II — At  least  three  projects  to  a 
public  or  private  college  or  university, 
school  of  nursing  which  provides  BSN 
or  ADN  degrees,  not  to  exceed  $400,000 
per  year  up  to  a  project  period  of  five 
years. 

Priority  III— At  least  one  project  to  a 
Tribally  controlled  community  college, 
school  of  nursing,  which  provides  LPN 
training,  not  to  exceed  $200,000  per 
year  up  to  a  project  period  of  five  years. 


(d)  Progmm  Objectives:  The  primary 
objectives  of  a  grant  awarded  under  this 
program  are  to:  (1)  Recruit  and  train  AI/ 
AN  individuals  to  be  nurses  (MSN, 
BSN,  ADN,  LPN);  (2)  provide 
scholarships  to  individuals  enrolled  in 
schools  of  nursing  to  pay  tuition,  books, 
fees,  and  stipends  for  living  expenses; 
(3)  provide  a  program  that  encourages 
nurses  (MSN,  BSN,  ADN  or  LPN),  to 
provide  or  continue  to  provide,  health 
care  services  to  AI/AN;  and  (4)  provide 
a  program  that  increases  the  skills  of 
and  provides  continuing  education  to 
nurses  (MSN,  BSN,  ADN,  LPN). 

Each  proposal  must  respond  to  at 
least  two  of  the  above  foin  objectives. 

(e)  Program  Activities  Considered  for 
Support:  The  grant  program  must  be 
developed  to  locate  and  recruit  students 
with  potential  for  nursing  and  provide 
support  services  to  students  who  are 
recruited.  Support  services  may  include 
providing  career  counseling  and 
academic  advice;  assistant  students  to 
identify  academic  deficiencies  and  to 
develop  plans  to  correct  those 
deficiencies;  assisting  students  to  locate 
financial  aid;  monitoring  students  to 
identify  possible  problems;  assisting 
with  the  determination  of  need  for  and 
location  of  tutorial  services;  and  other 
related  activities  which  help  to  retain 
students  in  school. 

(f)  Required  Affiliation:  The  applicant 
must  submit  documentation  that  it  is  an 
accredited  school  of  nursing,  or  a 
Tribally  controlled  community  college. 
The  term  "accredited"  when  applied  to 
any  program  of  nurse  education  means 
a  program  accredited  or  assured 
accreditation  by  a  recognized  body  or 
bodies,  or  by  a  State  agency,  approved 
for  such  purpose  by  the  Secretary  of 
Education  and  when  applied  to  a 
school,  college  or  university  (or  a  unit  ' 
thereof)  which  is  accredited  by  a 
recognized  body  or  bodies,  or  a  State 
agency,  approved  for  such  purpose  by 
the  Secretary  of  Education.  In  order  to 
establish  the  connection  between  the 
program  of  the  applicant  and  a  health 
care  facility  that  primarily  serves 
Indians  the  Secretary  requires  and 
information  regarding  the  accessibility  ° 
of  the  application  to  target  Indian 
communities  or  tribes,  including 
evidence  of  past  or  potential 
cooperation  between  the  application  of 
such  communities  or  Tribes.  When  the 
target  population  of  a  proposed  project 
includes  a  particular  Indian  Tribe  or 
Tribes,  an  official  document,  i.e.,  a  letter 
of  support  or  tribal  resolution,  must  be 
submitted  indicating  that  the  Tribe  or 
Tribes  will  cooperate  with  the 
applicant. 

Related  objectives  of  the  program  are 
the  proper  administration  of  a  project. 
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selection  of  scholarship  recipients  by 
fair  and  consistent  means,  monitoring  of 
recipients  to  assure  compliance  with 
scholarship  requirements  and  eventual 
job  placement  within  the  service  area  of 
the  grantee  to  fulfill  service  obligation. 
A  student  must  serve  one  year  for  every 
year  funded.  One  of  the  monitoring 
objectives  in  assuring  satisfactory 
academic  performance  which  is  defined 
as:  (1)  A  2.50  grade  point  average  (GPA); 
and  (2)  the  GPA  required  by  the  college/ 
university. 

(g)  Fund  Availability:  Approximately 
$1.7  million  is  available  per  year,  for  a 
five  year  cycle.  The  anticipated  start 
date  for  selected  projects  will  be  August 
1.  2003.  A  total  of  five  projects  will  be 
awarded  with  funding  for  succeeding 
years-  based  on  satisfactory  level  of 
performance;  the  availability  of 
appropriation  in  future  years;  and  the 
continuing  need  of  IHS  for  the  project. 
Funding  will  be  available  to  fund  only 
one  project  (MSN,  BSN,  ADN.  LPN) 
grant  within  an  IHS  Area. 

(h)  Period  of  Support:  Projects  will  be 
funded  with  annual  budget  periods  and 
project  periods  of  five  years.  The 
second,  third,  fourth  and  fifth  year 
funding  will  be  based  on  the  following: 

(1)  Satisfactory  progress  of  the  grantee; 

(2)  availability  of  funds;  and  (3) 
continuing  need  of  the  IHS  or  the 
program. 

(ij  Application  Process: 

(1)  An  IHS  Recruitment  Grant 
Application  Kit  may  be  obtained  from 
the  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Management,  Indian  Health  Service,  801 
Thompson  Avenue,  Reyes  Building, 
Rockville,  MD  20852,  (301)  443-5204. 
This  kit  includes  Standard  Form  PHS 
5161-1  (Rev.  7/00);  Standard  Forms 
424,  424A,  and  424B  (Rev.  7/97); 
Application  Receipt  Card — PHS  3038-1 
(Rev.  4/97);  instructions  for  preparing 
the  program  narrative;  IHS  Application 
Check  List;  a  copy  of  the  Federal 
Register  Notice  for  Nursing  Recruitment 
Grants;  and  a  copy  of  Section  112  of  the 
Act. 

(2)  The  application  must  be  signed 
and  submitted  by  an  individual 
authorized  to  act  for  the  applicant  and 
to  assume  on  behalf  of  the  applicant  the 
obligations  imposed  by  the  terms  and 
conditions  of  any  award. 

(3)  The  available  funding  level  is 
inclusive  of  both  direct  and  indirect 
costs.  Because  this  project  is  for  a 
training  grant,  the  Department  of  Health 
and  Human  Services'  policy  limiting 
reimbursement  of  indirect  cost  to  8 
percent  of  total  direct  costs  (exclusive  of 
trainee  costs  and  expenditures  for 
equipment)  is  applicable.  This 
limitation  applies  to  all  institutions  of 


higher  education  other  than  agencies  of 
State  and  local  government. 

(4)  Each  application  will  be  reviewed 
by  the  Grants  Management  Branch  for 
eligibility,  compliance  with  the 
announcement,  and  completeness.  All 
acceptable  applications  will  be  subject 
to  a  competitive  objective  review  and 
evaluation.  An  unacceptable  application 
will  be  returned  to  the  applicant 
without  further  consideration. 

(5)  Applicants  will  be  notified  by  July 
31,  2003,  of  their  status  as  approved, 
approved  unfunded,  or  disapproved. 

(6)  The  project  period  may  not  exceed 
five  years.  Applications  must  include 
Narrative  and  Budget  information  for 
the  entire  anticipated  project  period. 
The  application  must  comply  with  the 
following  format: 

(a)  Table  of  Contents  (one  page) 

(b)  Narrative  (up  to  five  pages) 

(c)  Budget  and  Justification 

(d)  Appendix  (Tribal  resolution, 
verification  of  accreditation,  resume's 
and  position  descriptions  of  staff  who 
will  administer  the  program,  an 
organizational  chart  of  placement  of  the 
administrative  staff  within  the  Tribes  or 
Tribal  organization,  and  supporting 
docmnentation. 

(j)  Narrative:  The  following 
instructions  for  the  preparation  of  the 
narrative  are  to  be  used  in  lieu  of  the 
instructions  on  pages  21-23  of  form 
PHS  5161-1.  The  narrative  section  of 
the  application  must  include:  (1) 
Description  of  administration  of  the 
grant;  (2)  description  of  applicant's 
previous  experience  with  nursing 
recruitment  grants;  (3)  methodology  for 
recruiting,  selecting,  paying,  and 
monitoring  students;  (4)  number  of 
nurses  to  be  funded;  (5)  justification  of 
need;  and  (6)  description  of  proposed 
payback  services  by  graduates.  The 
narrative  section  should  be  written  in  a 
maimer  that  is  clear  to  outside  reviewers 
unfamiliar  with  activities  of  the 
applicant.  It  should  be  well  organized, 
succinct,  and  contain  all  information 
necessary  for  reviewers  to  understand 
the  project  fully.  The  narrative  may  not 
exceed  five  single-spaced  pages  in 
length,  excluding  attachments,  budget, 
and  required  documentation.  Pages 
must  be  numbered.  Provide  a  narrative 
for  year  two,  three,  four,  and  five  of  the 
project;  however,  provide  information 
only  for  those  narrative  items  which  you 
anticipate  will  change  from  year  to  year. 

(a)  Administration  of  the  Grant 

(1)  Describe  the  organization 
submitting  the  application,  include  an 
organizational  chart  in  appendix 
showing  the  grant's  placement  within 
the  organization. 


(2)  Describe  who  will  be  responsible 
for  administering  the  grant  project.  In 
the  appendix,  provide  biographical 
sketches  (resiunes)  and  position 
descriptions  for  the  program  director 
and  key  personnel  as  described  on  pages 
21-23  of  form  5161-1. 

(b)  Prior  Experience 

Describe  any  previous  experience  the 
organization  has  had  with  nursing 
recruitment  grant  programs  including 
information  on  the  types  of  grants  and 
funding. 

(c)  Methodology 

(1)  Describes  how  students  will  be 
recruited  to  assure  maximiun 
distribution  of  information  about  the 
availability  of  the  scholarships. 

(2)  Describe  the  process  by  which 
scholarship  recipients  will  be  selected 
to  assiue  fairness  and  consistent 
treatment. 

(3)  List,  and  if  necessary,  explain  the 
criteria  to  be  used  in  selecting 
recipients. 

(4)  Describe  how  and  when  students 
will  be  paid. 

(5)  Describe  the  process  of  monitoring 
to  assiu-e  acceptable  academic  standing 
(refer  to  Section  D— PROGRAMMATIC 
OBJECTIVES). 

(d)  T)rpes  of  Scholarships 

Provide  information  on  the  types  and 
numbers  of  nursing  scholarships  to  be 
funded. 

(e)  Service  Payback 

(1)  A  student  must  service  one  year 
for  every  year  funded. 

(2)  The  training  institution  must 
provide  information  on  each 
scholarship  recipient  funded  per 
semester,  and  academic  year  to  the 
Section  112  Indian  Health  Service  (IHS) 
Database. 

(3)  Indicate  a  plan  for  tracking 
placement  of  graduates  and  retention  of 
nursing  students  in  the  nursing 
program. 

(f)  Evaluation 

(1)  Provide  a  narrative  addressing 
how  the  conduct  of  the  program  will  be 
evaluated.  Define  the  procediues  for 
determining  whether  the  proposed 
methodology  has  been  successful  in 
announcing  and  carrying  out  the 
project.  An  evaluation  should  be 
conducted  annually. 

(2)  Provide  a  narrative  addressing 
how  results  of  the  program  will  be 
evaluated  to  determine  the  success  of 
the  Tribal  scholarship  program.  This 
should  be  done  at  the  end  of  year  four 
to  assist  the  IHS  in  determining  the 
effectiveness  of  the  program  in  meeting 
Tribal  needs  for  niu'ses. 
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1(3)  Provide  potential  effectiveness  of 
e  proposed  project  in  carrying  out  the 
purposes  of  Section  112,  with  special 
emphasis  on  the  objectives  and 
methodology  portion  of  the  application. 
This  includes  relevance  of  project 
objectives  to  grant  program  objectives; 
appropriateness  and  soundness  of  the 
procedures  for  identifying,  recruiting, 
and  retaining  target  population(s);  and 
feasibility  of  project  within  proposed 
resources  in  time  frames. 

(4)  Demonstrate  capability  of  the 
applicant  to  successfully  conduct  the 
project,  including  organizational  and 
scholarly  commitment  to  the 
recruitment,  education,  and  retention  of 
students. 

(5)  The  submission  of  verifying 
docvunentation  when  an  applicant 

c  aims  preference  in  order  to  be  given 
jp  rlority. 

Preference  is  given  for  programs 
which:  (1)  Provide  a  preference  to  AI/ 
AN;  (2)  train  nurse  midwives  or  nurse 
practitioners;  (3)  are  interdisciplinary; 
of  (4)  are  conducted  in  cooperation  with 
a  center  for  gifted  and  talented  AI/AN 
students  established  luider  section  5324 
(a)  of  the  Indian  Education  Act  of  1988. 
Consideration  will  be  given  to  the 
relationship  of  project  objectives  to 
Indian  Health  manpower's  deficiencies, 
indicating  the  number  of  potential  AI/ 
An  students  to  be  contacted  and 
recruited  as  well  as  potential  cost  per 
student  recruited;  (6)  those  projects  that 
have  the  potential  to  serve  a  greater 
number  of  AI/AN  will  be  given  first 
consideration;  (7)  the  soiuidness  of  the 
fiscal  plan  for  assuring  effective 
utilization  of  grant  funds;  and  (8)  the 
completeness  and  responsiveness  of  the 
application. 

(k)  Budget:  An  itemized  estimate  of 
costs  must  be  provided  on  Standard 
Form  424A.  All  applications  shall 
include  funding  requirements  for  the 
second,  third,  fourth  and  fifth  budget 
periods.  Project  funding  will  be  based 
on  an  average  of  $18,500  per 
scholarship.  Projects  must  be  for  a 
minimum  of  five  scholarship  per 
academic  year  for  all  nursing  programs. 

Required  DDCumentation 

(a)  Tribal  Resolution 

A  resolution  from  the  Tribal 
government  specifically  supporting  this 
grant  project  must  accompany  the 
application  submission.  Resolution 
shall  address  the  Tribal  government's 
commitment  to  placement  of  program 
graduates.  Applications  by  Tribal 
organizations  will  not  require 
resolution{s)  if  the  ciurent  Tribal 
r0Solution(s)  under  which  they  operate 
would  encompass  the  proposed  grant 


activities.  A  statement  of  proof  of  a  copy 
of  the  current  operational  resolution 
must  accompany  the  application.  If  a 
resolution  or  a  statement  is  not 
submitted,  the  application  will  be 
considered  incomplete  and  will  be 
returned  without  consideration. 

(1)  fleview  Process  and  Criteria: 
Apphcations  that  meet  eligibility 
requirements,  are  complete,  and 
conform  to  this  axuioimcement  will  be 
reviewed  by  an  Ad  Hoc  Review 
Committee.  Applications  will  be 
reviewed  against  established  criteria. 
The  Ad  Hoc  Review  Committee  will 
assign  a  numerical  score  to  each 
application,  which  will  be  used  to  rank 
applications.  The  Program  Director  will 
consider  geographic  location  in  order  to 
limit  only  one  grant  within  an  IHS  Area. 

Applications  will  be  evaluated  against 
the  following  criteria  and  weights: 

Weights — Criteria 

40% — Methodology — Is  the  applicant's 
plan  for  conducting  the  project  soimd 
and  effective?  Has  the  applicant  fully 
addressed  the  process  of  recruiting 
and  selecting  students?  Will  this 
process  assure  fair  and  consistent 
treatment  of  students?  Is  the 
monitoring  process  adequate  to  assiu"e 
that  students  are  complying  with 
requirements?  Will  the  process  for 
placing,  tracking,  and  retaining 
graduates  be  adequate  to  assure 
compliance  with  terms  of  the  service 
obligation  contract? 

30% — Demonstrated  capacity  of  the 
applicant  to  successfully  conduct  the 
project  (accreditation).  Is  the 
applicant  capable  of  successfully 
conducting  the  project  from  a 
technical  and  business  standpoint? 
Are  the  qualification  of  the  key 
personnel  appropriate  and  adequate 
to  carry  out  the  projects?  Is  the 
applicant  fiscal  plan  sound  for  use  of 
both  Federal  and  Non-federal  funds? 

15% — Need — Is  the  need  for  the  project 
justified?  Is  there  supporting 
docvunentation  for  conducting 
recruiting  activities  within  the 
applicant's  area? 

10% — Evaluation — Does  the  applicant 
present  a  soiuid  annual  evaluation 
plan  capable  of  determining  success 
in  annoimcing  and  carrying  out  the 
project?  Does  the  applicant  provide  an 
evaluation  plan  for  determining  the 
success  of  the  program  within  the 
applicant's  organization  at  the  end  of 
the  project  period? 

5% — Prior  experience  with  similar 
programs, 
(m)  Results  of  the  Review:  Successful 

applicants  will  be  notified  through 

official  Notice  of  Grant  Award  (NGA) 

documents.  The  NGA  will  state  the 


amoimt  of  the  Federal  funds  awarded, 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  project  period,  and  the  budget 
period. 

Dated:  April  22,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Interim  Director, 
Indian  Health  Service. 
[FR  Doc.  03-11395  Filed  5-7-03;  8:45  am) 
BILUNG  CODE  4160-16-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  sununaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Administration  and 
Financing  of  Group  Homes  and 
Residential  Facihties  for  Persons  with 
Mental  Illness — New — The  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  will  conduct 
a  survey  of  state  health  officials  to 
determine  what  tjrpes  of  residential  care 
programs  for  persons  with  mental 
illness  are  operated  in  each  State  and 
the  District  of  Columbia.  The  state 
health  officials  wiU  be  identified 
through  Web  searches  of  State  Mental 
Health  Departments  and  other  relevant 
agencies  on  a  state-by-state  basis. 

The  survey  will  contact  identified 
state  health  officials  in  all  fifty  states 
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(and  the  District  of  Columbia)  and  will 
gather  information  on  the  following  six 
survey  domains:  Facility  characteristics 
(for  approximately  five  different  types  of 
group  homes);  Licensing  and 
certification;  Facility  programs  and 
treatment  services;  Seclusion  and 
restraint;  Facility  monitoring  and 
oversight;  and.  Financing. 

The  survey  will  identify  and  describe 
the  types  of  residential  facilities  for 
persons  with  mental  illness  that  are 
licensed,  certified,  and/or  financed  by 
State  governments;  the  target  population 
served  by  each  facility  type;  the  range  of 


services  provided  in  each  facility  type; 
provisions  for  monitoring  each  facility 
type,  including  the  use. of  seclusion  and 
restraints;  and,  sources  of  financing  for 
each  facility  type. 

This  information  collection  supports 
the  New  Freedom  Initiative,  one  of 
SAMHSA's  current  priorities.  The  New 
Freedom  Initiative  is  the  President's 
comprehensive  plan  to  reduce  barriers 
to  full  community  integration  for  people 
with  disabilities.  The  national  survey 
will  provide  new  information  to 
SAMHSA  and  to  other  policymakers 
regarding  the  ways  in  which  group 

Estimates  of  Annualized  Hour  Burden 


homes  and  other  types  of  residential 
facilities  for  adults,  adolescents,  and 
children  with  mental  illness  are 
established,  regulated,  and  financed. 

The  questionnaire  will  be  distributed 
to  identified  state  health  officials  in 
electronic  and/or  paper  formats.  State 
health  officials  may  either  return  the 
completed  questionnaire  via  email  or 
regular  mail  or  request  a  telephone 
interview.  In  addition,  respondents  who 
do  not  return  a  completed  paper 
questionnaire  will  be  contacted  and 
interviewed  by  telephone. 


Number  of  respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  hour 
burden 

255 

1 

1 

255 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  2,  2003. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[PR  Doc.  03-11420  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  Cooperative  Agreements  to  Conduct 
Targeted  Capacity  Expansion  (TCE)  of 
Ecstasy  and  Other  Club  Drugs 
Prevention  Interventions  and/or 
Infrastructure  Development. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
F'revention  announces  the  availability  of 
FY  2003  funds  for  the  grant  program 
described  below.  A  synopsis  of  this 
funding  opportunity,  as  well  as  many 
other  Federal  government  funding 
opportunities,  is  also  available  at  the 
Internet  site:  www.fedgrants.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  AppUcations  (RFA), 


including  part  I,  Cooperative 
Agreements  to  Conduct  Targeted 
Capacity  Expansion  (TCE)  of  Ecstasy 
and  Other  Club  Drugs  Prevention 
Interventions  and/or  Infrastructure 
Development  SP  03-007,  part  II,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  and  the  PHS  5161-1  (Rev. 
7/00)  application  form  before  preparing 
and  submitting  an  application. 

Funding  Opportunity  Title: 
Cooperative  Agreements  to  Conduct 
Targeted  Capacity  Expansion  (TCE)  of 
Ecstasy  and  Other  Club  Drugs 
Prevention  Interventions  and/or 
Infrastructure  Development — Short 
Title:  Prevention  of  Ecstasy  Abuse. 

Funding  Opportunity  Number:  SP  03- 
007. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  519E  of  the  Public  Health 
Service  Act,  as  amended  and  subject  to 
the  availability  of  funds. 

Funding  Instrument:  CA. 

Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Prevention  is  accepting  applications  for 
fiscal  year  2003  for  cooperative 
agreements  to  conduct  targeted  capacity 
expansion  of  ecstasy  and  other  club 
drug  prevention  interventions  and/or 
infrastructure  development. 

Eligible  Applicants:  Eligible 
applicants  are  public  and  domestic 
private  non-profit  entities  such  as  units 
of  State  and  local  governments,  Indian 
tribes  and  tribal  organizations, 
community-based  organizations, 
managed  care  and  other  health  care 


delivery  systems,  universities  and 
colleges,  faith-based  organizations,  local 
law  enforcement  agencies,  and  current 
grantees  as  well  as  entities  that  are  not 
current  grantees. 

Due  Date  for  Applications:  July  22, 
2003. 

Estimated  Funding  Available/Number 
o/ /4  wards:  Approximately  $4  million 
will  be  available  for  14  awards  in  FY 
2003.  The  average  award  will  range 
from  $300,000  to  $350,000  in  total  costs 
(direct  and  indirect).  Applications  with 
proposed  budgets  that  exceed  $350,000 
will  be  returned  without  review.  Actual 
funding  levels  will  depend  on  the 
availability  of  funds. 

Is  Cost  Sharing  Required:  No. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  one  year.  Depending 
on  the  availability  of  funds,  grantees 
may  be  allowed  to  apply  for  limited 
competitive  renewal  at  the  end  of  the 
first  year,  to  continue  funding  for  an 
additional  one  or  two  years. 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  from: 
the  National  Clearinghouse  for  Alcohol 
and  Drug  Information  (NCADI)  at  1- 
800-729-6686.  The  PHS  5161-1 
application  form  and  the  full  text  of  the 
funding  announcement  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov  (click  on  'Grant 
Opportunities'). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  funding 
opportunity  title  and  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  apphcations 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


24751 


and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Contact  for  Additional  Information: 
Pamela  C.  Roddy,  Ph.D,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Center  for  Substance 
Abuse  and  Prevention,  5600  Fishers 
Lane,  Rockwall  II,  Suite  1075,  Rockville, 
MD  20857,  (301)  443-1001.  E-Mail: 
proddy@samhsa  .gov. 

Dated:  May  2,  2003. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  03-11394  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4162-2(M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-21] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Certified  Eligibility  for  Adjustments  for 
Damage  or  Neglect 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commission,  HUD. 


ACTION:  Notice 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street; 
SW. ,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@h  ud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McCloskey,  Director,  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  emd 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
retiew,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Certified  Eligibility 
for  Adjustments  for  Damage  or  Neglect. 

OMB  Control  Number,  if  applicable: 
2502-0349. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  collection  is  needed  to 
permit  a  one-time  certification  by 
mortgagees  that  they  have  acquired 
hazard  insurance  acceptable  to  HUD  at 
a  reasonable  rate.  The  information 
collection  will  also  permit  the 
mortgagee  to  convey  fire  damaged 
properties  without  a  surcharge  to  the 
claim. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  125;  the 
number  of  respondents  is  250  generating 
250  annual  responses;  the  frequency  of 
response  is  on  occasion;  and  the 
estimated  time  needed  to  prepare  the 
response  is  30  minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35,  as  amended. 

Dated:  April  29,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-11397  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  421(>-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

California  Desert  District  Advisory 
Council;  Notice  of  Renewal 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  California  Desert  District 
Advisory  Council  notice  of  renewal. 

SUMMARY:  1  his  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
has  renewed  the  Bureau  of  Land 
Management's  California  Desert  District 
Advisory  Council. 

The  purpose  of  the  Council  is  to 
provide  counsel  and  advice  to  the  BLM 
District  Manager  concerning  planning 
and  management  of  the  public  land 
resources  within  the  BLM  California 
Desert  District  and  implementation  of 
the  comprehensive,  long-range  plan  for 
the  management,  use,  development,  and 
protection  of  the  public  lands  within  the 
California  Desert  Conservation  Area. 

Certification  Statement 

I  hereby  certify  that  the  renewal  of  the 
California  Desert  District  Advisory 
Council  is  necessarj'  and  in  the  public 
interest  in  connection  with  the 
Secretary  of  the  Interior's 
responsibilities  to  manage  the  lands, 
resources,  and  facilities  administered  by 
the  Bureau  of  Land  Management. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alden  Boetsch,  Intergovernmental 
Affairs  (640),  Bureau  of  Land 
Management,  1620  L  Street,  NW.,  Room 
406  LS,  Washington,  DC  20240, 
telephone  (202)  452-5165. 

Dated:  April  30.  2003. 
Gale  A.  Norton. 

Secretary  of  the  Interior. 

[PR  Doc.  03-11392  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act;  Annual 
Certification  of  Hunting  and  Sport 
Fishing  Licenses  Issued 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (We)  will  submit  the  collection 
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of  information  described  below  to  the 
Office  of  Management  and  Budget  for 
approval  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  You 
may  obtain  copies  of  the  collection 
requirement,  related  forms,  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  address  listed 
below.  We  are  soliciting  public 
comment  on  this  information  collection. 
DATES:  Interested  parties  must  submit 
comments  on  or  before  July  7,  2003. 
ADDRESSES:  Mail  yoiu-  conunents  on  the 
information  collection  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  222,  Arlington.  VA  22203; 
or  e-mail  Anissa_Cragbead@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:. 

Anissa  Craghead  at  (703)  358-2445  or 
Anissa_Craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 


implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  arid  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  We  plan  to  submit  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  of  information  related  to  the 
annual  certification  of  hunting  and  sport 
fishing  licenses  issued  by  States, 
territories,  and  local  governments.  We 
are  requesting  a  3-year  term  of  approval 
for  this  information  collection  activity. 
Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0007. 

The  Service  administers  grant 
programs  authorized  by  the  Federal  Aid 
in  Wildlife  Restoration  Act  (16  U.S.C. 
669-669b,  669-669k)  and  the  Federal 
Aid  in  Sport  Fish  Restoration  Act  (16  • 


U.S.C.  777-777m).  These  Acts  require 
that  States  annually  certify  their  hunting 
and  fishing  license  sales.  The  Service 
uses  the  information  collected  to 
determine  apportionment  and 
distribution  of  funds  under  these  Acts. 
We  are  proposing  minimal  changes  to 
the  forms  we  use  to  collect  this 
information. 

Title:  Annual  Certification  of  Himting 
and  Sport  Fishing  Licenses  Issued. 
(Note:  This  collection  consists  of  two 
parts:  Part  1,  Certification,  and  Part  2, 
Sununary.) 

OMB  Approval  Number:  1018-0007. 

Service  Form  Number{s):  3-1 54a  (Part 
1)  and  3-1 54b  (Part  2). 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  State, 
territorial  (the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Conmionwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa),  and  local 
governments,  and  others  receiving  grant 
funds. 

Total  Annual  Burden: 


Form  name 


Certificalion  (Part  1) 
Summary  (Part  2)  ... 

Totals  


Completion 

time  per 
form  (hours) 


Annual 

numt>er  of 

respondents 

.  (forms) 


56 
56 


112 


Annual  hour 
burden 


28 
28 


56 


We  invite  comments  on;  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  April  30.  2003. 
Matt  Hogan, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  03-11428  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPf  RTMEffr  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Infonnation  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act;  Grant 
Agreement  and  Amendment  to  Grant 
Agreement 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (We)  will  submit  the  collection 
of  information  described  below  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  You 
may  obtain  copies  of  the  collection 
requirement,  related  forms,  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  address  listed 
below.  We  are  soliciting  public 
comment  on  this  information  collection. 

DATES:  Interested  parties  must  submit 
comments  on  or  before  July  7,  2003. 


ADDRESSES:  Mail  your  comments  on  the 
information  collection  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  222,  Arlington,  VA  22203; 
or  e-mail  Anissa_Craghead@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anissa  Craghead  at  (703)  358-2445  or 
Anissa_Cragbead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  We  plan  to  submit  a  request 
to  OMB  to  renew  its  approval  of  the 
collection  of  information  for  the  Grant 
Agreement  and  Amendment  to  Grant 
Agreement.  We  are  requesting  a  3-year 
term  of  approval  for  this  information 
collection  activity.  Federal  agencies  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
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currently  valid  OMB  control  number. 
The  OMB  control  number  for  this 
collection  of  information  is  1018-0049. 

Under  the  authority  of  the  Federal 
Aid  in  Wildlife  Restoration  Act  (16 
U.S.C.  669-6691),  the  Federal  Aid  in 
Sport  Fish  Restoration  Act  (16  U.S.C. 
777-7771),  the  Anadromous  Fish 
Conservation  Act  (16  U.S.C.  757a-757g), 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.),  the  Clean  Vessel  Act  (16 
U.S.C.  777c),  the  Sportfishing  and 
Boating  Safety  Act  (16  U.S.C.  777g-l), 
and  the  Coetstal  Wetlands  Planning, 
Protection,  and  Restoration  Act  (16 
U.S.C.  3951-3956),  we  administer 
several  grant  programs.  We  use  the 
information  collected  in  grant 
applications  and  agreements  to  make 
awards  under  these  grant  programs.  The 


information  collected  on  the  grant 
applications  and  agreements  helps  us 
determine  whether  the  estimated  cost  of 
the  grant  project  is  reasonable,  the  cost 
sharing  is  consistent  with  the  applicable 
program  statutes,  and  sufficient  Federal 
funds  are  available  for  obligation.  The 
State  or  other  grantee  uses  the  grant 
application  forms  and  agreements  to 
request  funds  and  identify  proposed 
cost  sharing.  Grantees  complete  an 
Amendment  to  Grant  Agreement  to 
request  a  change  to  a  previously 
approved  Grant  Agreement.  We  use  the 
Amendment  to  Grant  Agreement  to 
revise  a  previous  funding  obligation  or 
otherwise  document  the  approval  of  a 
revision.  The  Grant  Agreement  and 
Amendment  to  Grant  Agreement  that  we 
will  submit  to  OMB  for  approval  are 


modified  slightly  to  lesson  the  burden 
on  the  public  and  to  make  them  easier 
for  the  Service  to  use. 

Title:  Grant  Agreement  and 
Amendment  to  Grant  Agreement. 

OMB  Approval  Number:  1018-0049. 

Service  Form  Numberfs):  3-1552 
(Grant  Agreement)  and  3-1591 
(Amendment  to  Grant  Agreement). 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  State, 
territorial  (the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa),  and  local 
governments,  and  others  receiving  grant 
funds. 

Total  Annual  Burden: 


Form  name 


Grant  Agreement  

Amendment  to  Grant  Agreement 

Totals  


Completion 
time  per- 
form (hours) 


Annual 

numt)er  of 

respondents 


3500 
1750 


5250 


Annual  hour 
burden 


3500 
1750 


5250  hours 


li. 


Ye  invite  comments  on:  (l)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automattd,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  April  30,  2003. 
Matt  Hogan, 

Acting  Director,  Fish  and  Wildlife  Service 
[FR  Doc.  03-11429  Filed  5-7-03;  8:45  am] 
BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Guidance  for  the  Establishment,  Use, 
and  Operation  of  Conservation  Banks 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  are  announcing 
availability  of  guidance  for  the 
establishment,  use,  and  operation  of 


conservation  banks.  Conservation  banks 
are  a  tool  to  offset  adverse  impacts  to 
species  listed  as  threatened  or 
endangered  imder  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
purpose  of  this  guidance  is  to  help 
Service  personnel  evaluate  and  approve 
conservation  banks  in  the  context  of 
fulfilling  the  purposes  of  the 
Endangered  Species  Act. 

ADDRESSES:  You  can  obtain  an 
electronic  copy  of  the  guidance  from  the 
Fish  and  Wildlife  Service's  Web  site  at 
"http://endangered.fws.gov/" .  You  can 
also  request  a  copy  of  the  guidance  by 
contacting  the  Division  of  Consultation, 
Habitat  Conservation  Planning, 
Recovery  and  State  Grants,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  420,  Arlington,  Virginia 
22203  (Telephone  703/358-2171, 
Facsimile  703/358-1735). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Leonard,  Chief,  Division  of 
Consultation,  Habitat  Conservation 
Planning,  Recovery  and  State  Grants, 
Fish  and  Wildlife  Service  (Telephone 
703/358-2171,  Facsimile  703/358- 
1735). 

SUPPLEMENTARY  INFORMATION:  A 
conservation  bank  is  a  parcel  of  land 
containing  natural  resource  values  that 
are  conserved  and  managed  in 
perpetuity  for  listed  species  and  used  to 
offset  impacts  to  the  comparable 
resource  values  on  non-bank  lands 
occiuring  elsewhere.  The  bank  is 


specifically  managed  and  protected  by 
the  banker  or  designee  for  its  natural 
resource  values.  The  values  of  the 
natural  resources  are  translated  into 
quantified  "credits."  The  bank  owner 
sells  habitat  "credits"  to  parties  that 
need  to  compensate  for  the 
environmental  impacts  of  their 
activities.  A  conservation  bank  is  a  free- 
market  enterprise  that  ofi^ers  landowners 
economic  incentives  to  protect  natural 
resources,  saves  developers  time  and 
money  by  providing  them  with  certainty 
of  pre-approved  compensation  lands, 
and  provides  long-term  protection  of 
habitat.  Conservation  banking  creates  a 
collaborative  incentive  based  approach 
where  habitat  for  listed  species  is 
treated  as  an  asset  rather  than  a  liability. 

The  Service  has  already  entered  into 
several  agreements  with  landowners  to 
establish  conservation  banks,  mainly  in 
the  southwest  and  the  southeast  areas  of 
the  country.  We  believe  that  guidance 
will  help  establish  conservation  banks 
in  other  parts  of  the  country.  Please 
refer  to  the  ADDRESSES  section  of  this 
notice  for  information  on  how  to  obtain 
a  copy  of  the  guidance. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  April  25,  2003. 
Matt  Hogan, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-11458  Filed  5-7-03;  8:45.  am] 

BILUNG  CODE  4310-55-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice  of  Tribal-State  Gaming 
Compact  Amendments  between  the 
Forest  County  Potawatomi  and  the  State 
of  Wisconsin  taking  effect. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  is  publishing  notice 
that  the  2003  Amendments  to  the 
Tribal-State  Compact  for  Class  III 
gaming  between  the  Forest  County 
Potawatomi  Community  and  the  State  of 
Wisconsin  executed  on  February  19, 
2003  are  considered  approved.  By  the 
terms  of  IGRA,  the  2003  Amendments  to 
the  Compact  are  considered  approved, 
but  only  to  the  extent  the  2003 
Amendments  are  consistent  with  the 
provisions  of  IGRA. 

The  2003  Amendments  expand  the 
scope  of  gaming  activities  authorized 
under  the  Compact,  remove  limitations 
on  wager  limits,  remove  limitations  on 
the  number  of  permitted  gaming 
devices,  extend  the  term  of  the  compact 
to  an  indefinite  term,  subject  to  re- 
opener  clauses,  institute  an  entirely  new 
dispute  resolution  provision,  replaces 
the  sovereign  immunity  provision,  and 
substantially  modifies  the  revenue- 
sharing  provision  of  the  Compact. 

EFFECTIVE  DATE:  May  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  April  30.  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  03-11390  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-932-1410-EU;  FF-93920] 

Notice  of  Application  for  a  Recordable 
Disclaimer  of  Interest  for  Lands 
Underlying  a  Portion  of  ttie  Black 
River,  ttie  Black  River  Slough,  the 
Salmon  Fork,  the  Grayling  Fork,  and 
Bull  Creek  Located  in  Northeastern 
Alaska 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
ACTION:  Notice. 

SUMMARY:  The  State  of  Alaska  has 
submitted  an  application  for  a 
recordable  disclaimer  of  interest  from 
the  United  States  pursuant  to  Section 
315  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1745  (1994)  and  the  regulations 
contained  in  43  CFR  part  1864.  A 
recordable  disclaimer  of  interest  for 
these  lands,  if  issued,  will  confirm  the 
United  States  has  no  valid  interest  in 
the  subject  lands.  This  Notice  is 
intended  to  notify  the  public  of  the 
pending  application  and  the  State's 
grounds  for  supporting  it. 
DATES:  For  a  period  of  90  days  from  the 
date  of  publication  of  this  Notice,  all 
interested  parties  may  submit  comments 
on  the  State's  application,  BLM  Casefile 
FF-93920.  A  final  decision  on  the 
merits  of  the  application  will  not  be 
made  until  90  days  has  elapsed  from  the 
date  of  publication  of  this  Notice. 
ADDRESSES:  Comments  should  be  sent  to 
the  Chief,  Branch  of  Lands  and  Realty, 
BLM  Alaska  State  Office,  222  West  7th 
Avenue,  No.  13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Haskins,  Branch  of  Lands  and 
Realty,  BLM  Alaska  State  Office,  907- 
271-3351. 

SUPPLEMENTARY  INFORMATION:  On 
February  14,  2003.  the  State  of  Alaska 
filed  an  application  for  a  recordable 
disclaimer  of  interest  affecting  five 
water  bodies  described  below.  The  State 
asserts  these  water  bodies  are  navigable 
and,  under  the  Equal  Footing  Doctrine, 
the  State  of  Alaska  gained  title  to  lands 
underlying  navigable  waters  upon 
statehood.  The  State's  evidence  of 
navigability  of  the  Black  River,  the 
Salmon  Fork,  the  Grayling  Fork,  and 
Bull  Creek  include  administrative 
determinations  made  by  the  BLM,  dated 
March  28, 1980,  and  July  22, 1983.  A 
decision  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  Alaska  v. 
United  States,  201  F.3d  1154  (9th  Cir. 
1997),  which  discusses  the  historic  uses 


of  the  Black  River,  was  also  submitted 
as  evidence  with  the  application. 

The  water  bodies  included  in  the 
application  are  that  portion  of  the  bed 
of  the  Black  River  and  Black  River 
Slough,  between  the  ordinary  high 
water  marks  on  its  banks  from  its 
confluence  with  the  Porcupine  River, 
widiin  T.  21  N.,  R.  13  E.,  Fairbanks 
Meridian,  Alaska,  to  its  confluence  with 
the  Wood  River  within  T.  13  N.,  R.  27 
E.,  Fairbanks  Meridian;  the  Salmon  Fork 
to  the  International  Boundary;  the 
Grayling  Fork  to  the  International 
Boundary;  Bull  Creek  to  Section  5,  T.  13 
N.,  R.  31  E.,  Fairbanks  Meridian.  Also 
included  within  the  State's  application 
are  all  interconnecting  sloughs 
associated  with  these  water  bodies. 

The  State  of  Alaska  did  not  identify 
any  known  adverse  claimant  or 
occupant  of  the  affected  lands. 

Dated:  May  1,2003. 
Mike  Haskins, 

Chief  Branch  of  Lands  and  Realty,  Division 

of  Resources,  Lands,  and  Planning. 

[FR  Doc.  03-11621  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  of  1992  (CVPlA)  and  the 
Reclamation  Reform  Act  of  1982  (RRA), 
the  Biureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Management  Plans  (Criteria).  Note:  For 
the  purpose  of  this  announcement. 
Water  Management  Plans  are  considered 
the  same  as  Water  Conservation  Plans 
(Plans). 

DATES:  The  final  version  is  now 
available. 

ADDRESSES:  For  copies  contact  Leslie 
Barbre,  Bureau  of  Reclamation,  2800 
Cottage  Way.  Sacramento,  Califomia 
95825,  916-978-5232  (TDD  978-5608). 
or  e-mail  at  lbarbre@mp.usbr.gov.  Bryce 
White,  Bureau  of  Reclamation,  2800 
Cottage  Way,  Sacramento,  Califomia 
95825,  916-978-5208  (TDD  978-5608), 
or  e-mail  at  bwhite@mp.usbr.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 


Leslie  Barbre  or  Bryce  White  at  the  e- 
mail  address  or  telephone  number 
above. 

SUPPLEMENTARY  INFORMATION:  We  are 

notifying  the  public  that  the  2002 
revision  of  the  Criteria  is  final.  Section 
3405(e)  of  the  CVPIA  (Title  34  Pub.  L. 
102-575),  requires  the  Secretary  of  the 
Interior  to  establish  and  administer  an 
office  on  Central  Valley  Project  water 
conservation  best  management  practices 
(BMPs)  that  shall  develop  Criteria  for 
evaluating  the  adequacy  of  all  Plans 
developed  by  project  contractors, 
including  those  Plans  required  by 
section  210  of  the  RRA.  Also,  according 
to  section  3405(e)(1),  the  Criteria  must 
be  developed  "*  *  *  with  the  purpose 
of  promoting  the  highest  level  of  water 
use  efficiency  reasonably  achievable  by 
project  contractors  using  best  available 
cost-effective  technology  and  best 
management  practices." 

The  Criteria  states  that  all  parties 
(Contractors)  that  contract  with 
Reclamation  for  water  supplies  (except 
any  contractor  who  receives  under  2,000 
acre  feet,  municipal  and  industrial 
contracts  under  3,300  people  served, 
and  agricultural  contracts  under  2,000 
irrigable  acres)  must  prepare  Plans  that 
contain  the  following  information: 

1.  Description  of  the  District 

2.  Inventory  of  Water  Resources 

3.  BMPs  for  Agricultural  Contractors 

4.  BMPs  for  Urban  Contractors 

5.  Plan  Implementation 

6.  Exemption  Process 

7.  Regional  Criteria 

8.  five-Year  Revisions 

Reclamation  will  evaluate  Plans  based 
on  the  Criteria.  The  CVPIA  requires 
Reclamation  to  evaluate,  and  revise  if 
necessary,  the  Criteria  every  3  years. 
The  Criteria  were  previously  revised  in 
1996  and  1999. 

Public  comment  on  revision  of  the 
2002  Criteria  was  received  and  generally 
incorporated.  No  significant  changes 
were  made  to  the  draft  Criteria.  A  copy 
can  be  found  at  the  following  Web  site: 
http://www.mp.  usbr.gov/watershare/ 
documents/files/cvpia/ 
final2002cvpiacriteria.pdf.  A  copy  can 
also  be  obtained  by  contacting  persons 
at  the  address  below.  The  2002  Criteria 
will  now  be  used  to  evaluate  Plans 
submitted  after  the  date  of  this 
publication 

Dated:  May  1,2003. 

Donna  E.  Tegelman, 

Regional  Resources  Manager,  Mid-Pacific 
Region. 

[FR  Doc.  03-11470  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4310-MM-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-492] 

Certain  Plastic  Grocery  and  Retail 
Bags;  Notice  of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  2,  2003,  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Superbag 
Corp.  of  Houston,  Texas.  An  amended 
complaint  was  filed  on  May  1,  2003. 
The  complaint  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  plastic 
grocery  and  retail  bags  by  reason  of 
infringement  of  claims  1-8  and  15-19  of 
U.S.  Patent  No.  5,188,235.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  general  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  amended  complaint, 
except  for  any  confidential  information 
contained  therein,  is  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  itray  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  at  http:/ 
/ edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Hollander,  Jr.,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2746. 


Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §210.10«f  the  Commission's  rules  of 
practice  and  procedure.  19  CFR  210.10 
(2002). 

Scope  of  In  vestigation :  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  1,  2003,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  plastic  grocery  or 
retail  bags  by  reason  of  infringement  of 
one  or  more  of  claims  1-8  and  15-19  of 
U.S.  Patent  No.  5,188,235,  and  whether 
an  industry  in  the  United  States  exists 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
Superbag  Corp.,  9291  Baythome 

Drive,  Houston,  Texas  77041. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Thai  Plastics  Bags  Industries  Co..  Ltd., 
42/174  Moo  5,  Soi  Srisatian,  Raiking, 
Sampran,  Nakhon  Pathom  73210, 
Thailand. 

Hmong  Industries,  Inc.,  700  Prior 
Avenue  North,  St.  Paul,  Miimesota 
55104. 

Spectrum  Plastics,  Inc.,  12850 
Midway  Place.  Cerritos,  Califomia 
90703. 

Pan  Pacific  Plastics  Mfg.,  Inc.,  33441 
Central  Avenue,  Union  City,  Califomia 
94587. 

(c)  David  H.  Hollander,  Jr.,  Esq., 
Office  of  Unfair  Import  Investigations, 
U.S.  International  Trade  Commission, 
500  E  Sti'eet,  SW.,  Suite  401, 
Washington,  DC  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.13  of  the 
Commission's  rules  of  practice  emd 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
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Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extenstens  of 
time  for  submitting  responses  to  the  - 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  May  2,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-11423  Filed  5-7-03;  8:45  am] 
SLUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Safe  Drinking  Water  Act 

Notice  is  hereby  given  that  on  April 
22,  2003,  a  proposed  Consent  Decree  in 
United  States  v.  Syd  H.  Levine,  et  aL, 
Civil  No.  4:97CV-169-M,  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Kentucky. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  for 
numerous  violations  of  Section  1423(b) 
of  the  Safe  Drinking  Water  Act,  42 
U.S.C.  300h-2(b),  and  its  implementing 
Underground  Injection  Control 
regulations  for  Kentucky,  40  CFR  part 
144.  The  alleged  violations  include 
[violations  of  an  Administration  Order 
on  Consent  entered  into  in]  August  1990 
by  EPA  and  defendant  Doofus  Oil,  doing 
business  as  Syd  H.  Levine  and 
Associates,  as  the  operator  of 
undergroimd  injection  wells  owned  by 
Hel-leva,  Poor  Boy,  and  Levine 
Development.  In  settlement  of  these 
allegations,  the  defendants  will  conduct 
mechanical  integrity  tests  on  their  52 
underground  injection  wells  that  are  the 
subject  of  this  action  under  a 
compliance  schedule  set  forth  in  the 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 


relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  emd  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Syd  H.  Levine,  et  aL,  D.J.  Ref. 
9Q-5-1-1-4391. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  510  W.  Brqadway,  10th  Floor, 
Louisville,  Kentucky,  and  at  U.S.  EPA 
Region  4,  Atlanta  Federal  Center,  61 
Forsyth  Street,  Atlanta,  Georgia.  During 
the  public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdof.gov/enrd/ 
open.htmL  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611.  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  ( tonia  .fIeetwood@usdoj.gov,) 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasmy. 

Ellen  M.  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-11401  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4410-1 5-M 


DEPARTMENT  OF  JUSTICE 

Notice  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  Clean  Water 
Act,  and  Resource  Conservation  and 
Recovery  Act 

Under  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  April  23,  2003,  a  proposed 
Consent  Decree  in  United  States  v. 
Metal  Management  Midwest,  Inc.,  Civil 
Action  No.  OlC-4551  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois. 

In  this  action  the  United  States  sought 
civil  penalties  and  injimctive  relief 
relating  to  violations  of  the  National 
Recycling  and  Emissions  Reduction 
Program  provisions  of  the  Clean  Air  Act, 
as  well  as  violations  of  the  Clean  Water 
Act  and  the  Resource  Conservation  and 
Recovery  Act  ("RCRA")  at  three  scrap 
yards  located  in  Chicago,  Illinois.  The 
Consent  Decree  requires  that  Metal 
Management  Midwest  come  into 
compliance  with  the  applicable 
environmental  laws  and  regulations, 
produce  and  distribute  educational 
materials  relating  to  proper  recycling 


and  disposal  of  chlorofluorocarbons. 
conduct  environmental  compliance 
audits  at  four  additional  Illinois 
facilities,  and  pay  a  civil  penalty  in  the 
form  of  a  $2,275,500  allowed  claim  in 
Metal  Management's  chapter  11 
bankruptcy  action  [In  re:  Metal 
Management,  Inc.,  Case  No.  00-4303 
(Bankr.  D.  Del.)). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division.  P.O.  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v.  Metal 
Management  Midwest,  Inc.,  D.J.  Ref. 
#90-5-2-1-07207. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  219  South' Dearborn  Street, 
Chicago,  IL  60604,  and  at  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604.  During  the  public 
comment  period,  the  consent  Decree, 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http// 
:www.usdoj.gov/enrd/open.html  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
nxmiber  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$23.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-11399  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  25,  2003,  a  proposed 
Consent  Decree  in  United  States  v. 
Morgantown  Engineering  and 
Construction,  Inc.  (N.D.W.Va.),  C.A.  No. 
1:  03CV56,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia. 


In  this  action,  the  United  States 
sought  response  costs  incurred  by  the 
Environmental  Protection  Agency 
("EPA"),  pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9607,  in  connection  with  the  clean-up  of 
the  Beaiunont  Glass  Site,  located  in 
Morgantown,  West  Virginia.  EPA 
incurred  $7.3  million  in  response  costs. 
The  Consent  Decree  represents  an 
abihty-to-pay  settlement  with 
Morgantown  Engineering  and 
CcHistruction,  Inc.  ("MEC"),  the  owner 
of  the  Site.  Under  the  Consent  Decree, 
MEC  will  pay  EPA  $250,000  in  three 
installments  over  a  period  of  two  years. 
MEC  will  pay  $25,000  within  30  days 
aftrar  entry  of  the  Consent  Decree  by  the 
court  and  will  pay  $112,500,  plus 
interest  as  provided  in  the  Consent 
Decree,  one  year  later,  and  a  third 
payment  of  $112,500,  plus  interest,  two 
years  after  the  entry  date. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  conunents 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Morgantown  Engineering  and 
Construction,  Inc.,  DOJ  Ref.  No.  90-11- 
3-07651. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1100  Main  Street,  Suite 
200,  WheeUng,  West  Virginia  26003; 
and  U.S.  EPA  Region  3, 1650  Arch 
Street,  Philadelphia,  Pennsylvania 
19103.  During  the  public  comment 
period,  the  proposed  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  proposed  Consent  Decree  may  be 
obtained  by  mail  frt)m  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  number 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$6.00  (.25  cents  per  page  reproduction 
costs),  payable  to  the  U.S.  Treasury. 

Robert  D.  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-11400  Filed  5-7-03;  8:45  am] 

BtUJNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehensive 
Environment  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  April 
17,  2003,  a  proposed  consent  decree  in 
United  States  v.  Wyeth,  et  al.  Civil 
Action  No.  03-1758,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Jersey. 

In  this  action,  the  United  States 
alleges  imder,  inter  alia.  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9607,  that 
Wyeth,  f/k/a  American  Home  Products, 
Corporation,  and  Wyeth  Holdings 
Corporation,,  f/k/a  American  Cyanamid 
Company,  are  liable  for  the  federal 
government's  costs  in  responding  to  the 
release  or  threatened  release  of 
hazardous  substances  at  the  American 
Cyanamid  Superfund  Site  in 
Bridgewater  Township,  Somerset 
County,  New  Jersey  (the  Site).  Under  the 
terms  of  the  proposed  consent  decree, 
the  settling  defendants  will  pay  the 
United  States  the  simi  of  $220,000  with 
respect  to  the  United  States'  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  frtjm  the 
date  of  this  publication  conunents 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Wyeth,  et  aL,  Civil 
Action  No.  03-1758,  D.J.  Ref.  90-11-3- 
07250. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New  Jersey, 
970  Broad  Street,  Newark,  New  Jersey 
07102,  and  at  U.S.  Environmental 
Protection  Agency  Region  11,  290 
Broadway,  New  York,  New  York  10007- 
1866.  During  the  public  comment 
period,  the  proposed  consent  decree, 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514^-0097,  phone  confirmation 
niunber  (202)  514-1547.  If  requesting  a 
copy  of  the  proposed  consent  decre, 
please  so  note  and  enclose  a  check  in 
the  amouint  of  $4.50  (25  cent  per  page 


reproduction  cost)  payable  to  the  U.S. 
Treasiu^. 

Ronald  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-11402  Filed  5-7-03;  8:45  am] 

BILLING  CODE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Michael  J.  Clair,  D.D.S.;  Revocation  of 
Registration 

On  March  12,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Michael  Jerome  Clair. 
D.D.S.  (Dr.  Clair)  at  his  registered 
location  in  Orlando,  Florida.  The  Ordej 
to  Show  Cause  notified  Dr.  Clair  of  an     ' 
opportiinity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BC1867172 
imder  21  U.S.C.  824(a),  and  deny  any 
pending  applications  for  renewal  or 
modification  of  that  registration. 
Specifically,  the  Order  to  Show  Cause 
alleged  that  Dr.  Clair  was  without  state 
license  to  handle  controlled  substances 
in  the  State  of  Florida.  The  Order  to 
Show  Cause  also  notified  Dr.  Clair  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

As  alluded  to  above,  the  Order  to 
Show  Cause  was  sent  by  certified  mail 
to  Dr.  Clair  at  his  registered  address, 
however,  the  order  was  returned  to  DEA 
unclaimed.  On  April  19,  2002,  DEA 
investigators  hand  delivered  the  Order 
to  Show  Cause  to  the  aforementioned 
registered  address  where  investigators 
left  the  order  with  Dr.  Clair's  wife.  DEA 
has  not  received  a  request  for  hearing  or 
any  other  reply  from  Dr.  Clair  or  anyone 
purporting  to  represent  him  in  this 
matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Clair  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Clair  is  currently  registered  with     ^ 
DEA  as  a  practitioner  authorized  to 
handle  controlled  substances  in 
Schedules  n  through  V.  In  or  around 
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September  2001,  Dr.  Clair  sought  to 
renew  his  DEA  registration  when  he 
submitted  an  undated  application  for 
renewal.  In  response  to  a  question  on 
.  the  application  which  asks  the  applicant 
whether  he  has  ever  had  a  state 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted,  or  placed 
on  probation.  Dr.  Clair  replied  in  the 
affirmative.  He  supplemented  that 
response  with  a  written  explanation 
where  he  asserted  that  his  Maryland 
dental  license  had  been  revoked  in 
August  2000  for  a  period  of  five  years, 
but  the  revocation  action  was  "not 
related  in  any  way  to  the  prescribing  of 
controlled  substances."  Dr.  Clair  further 
wrote  that  he  is  "*   *   *  actively 
licensed  in  [Florida]  and 
[Massachusetts]." 

The  Deputy  Administrator's  review  of 
the  investigative  file  reveals  that  on 
September  17,  2001,  the  State  of  Florida 
Board  of  Dentistry  (Dental  Board) 
entered  a  Final  Order  revoking  Dr. 
Clair's  state  license  to  practice  dentistry. 
The  Dental  Board's  action  was  taken  in 
response  to  the  revocation  of  Dr.  Clair's 
license  to  practice  in  the  State  of 
Maryland  on  August  12,  1999.  The 
Dental  Board  also  based  its  action  in 
part  upon  findings  that  while  practicing 
dentistry  in  Maryland,  Dr.  Clair 
performed  unnecessary  dental 
procedures  on  patients  and  encourage 
dentists  who  worked  for  him  to  do  the 
same. 

Despite  assertions  of  professional 
good  standing  in  Florida  which 
accompanied  his  most  recent  DEA 
renewal  application,  there  is  no 
evidence  before  the  Deputy 
Administrator  to  rebut  findings  that  Dr. 
Clair's  Florida  dental  license  has  been 
revoked  and  has  not  been  reinstated. 
Therefore,  the  Deputy  Administrator 
finds  that  since  Dr.  Clair  is  not  currently 
authorized  to  practice  dentistry  in 
Florida,  it  is  reasonable  to  infer  that  he 
is  not  authorized  to  handle  controlled 
substances  in  that  state. 

DEA  does  not  have  statutory  authority 
imder  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Richard  J.  Clement,  M.D., 
68  FR  12103  (2003);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts, 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Clair  is  not 
licensed  to  handle  controlled  substances 
in  Florida,  where  he  is  registered  with 


DEA.  Therefore,  he  is  not  entitled  to 
maintain  that  registration. 
Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BC1867172,  issued  to 
Michael  Jerome  Clair,  D.D.S.,  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  Dr. 
Clair's  pending  application  for  renewal 
of  the  ajforementioned  registration  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  June  9,  2003. 

Dated:  April  21,2003. 
John  B.  Brown.  Ill, 

Deputy  Administrator. 

[FR  Doc.  03-11431  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  02-41] 

Jacqueline  Cleggett-Lucas,  M.D.,  JCL 
Enterprises,  L.L.C,  Revocation  of 
Registration 

On  March  21,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jacqueline  Cleggett- 
Lucas,  M.D.,  and  JCL  Enterprises,  L.L.C. 
(Respondents) ' ,  proposing  to  revoke  her 
DEA  Certificate  of  Registration, 
BC3404681,  pursuant  to  21  U.S.C. 
824(a)(4)  and  deny  any  pending 
applications  for  renewal  or  modification 
of  such  registration  under  21  U.S.C. 
823(f).  As  a  basis  for  revocation,  the 
Order  to  Show  Cause  alleged  that  the 
Respondents'  continued  registration 
would  be  inconsistent  with  the  public 
interest  and  that  the  Respondent  was  no 
longer  authorized  to  handle  controlled 
substances  in  Louisiana,  the  State  in 
which  she  practices. 

By  letter  dated  April  24,  2002,  the 
Respondents,  through  legal  counsel, 
requested  a  hearing  in  this  matter.  In  the 
request  for  hearing,  the  Respondents 
legal  counsel  argued  that 
"(Respondents)  have  not  been  found 
guilty  of  'prescribing  large  amoimts  of 
controlled  substances  in  an 


'  In  her  July  19,  2002,  Opinion.  Order,  and 
Recommended  Ruling,  Adiministrative  Law  Judge 
Gail  A.  Randall  noted  that  for  purposes  of  these 
proceedings,  the  two  names  represented  herein  are 
separate  entities  who  obtained  a  single  DEA 
registration  by  virtue  of  Dr.  Gleggett-Lucas'  ability 
to  handle  controlled  substances.  The  Deputy 
Administrator  hereby  adopts  that  finding  for 
purposes  of  this  final  ruling. 


inappropriate  (manner)  to  many  people 
who  do  not  [have]  proven  indications 
for  the  need  of  pain  alleviating  drugs.' " 
The  Respondents  further  asserted  that 
any  decision  involving  the  DEA  license 
at  issue  should  be  withheld  pending  the 
outcome  of  a  scheduled  hearing  before 
the  Louisiana  State  Board  of  Medical 
Examiners  (Board). 

On  May  31,  2002,  the  Government 
filed  Government's  Motion  for  Summary 
Disposition  and  a  request  for  stay  of 
proceedings  pending  a  ruling  on  its 
motion.  On  June  3,  2002,  the  presiding 
Administrative  Law  Judge  Gail  A. 
Randall  (Judge  Randall)  issued  an  Order 
providing  Respondents  until  June  24, 
2002,  to  respond  to  the  Government's 
motion.  However,  the  Respondents  did 
not  file  a  response. 

On  July  19,  2002,  Judge  Randall 
issued  her  Opinion,  Order,  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge  (Opinion  and 
Recommended  Ruling)  where  she 
granted  the  Government's  motion  for 
summary  disposition  and  foimd  that  the 
Respondents  lack  authorization  to 
handle  controlled  substances  in  the 
State  of  Louisiana.  In  granting  the 
Government's  motion.  Judge  Randall 
also  recommended  that  the 
Respondents'  DEA  registration  be 
revoked  and  any  pending  applications 
for  renewal  be  denied.  Neither  party 
filed  exceptions  to  her  Opinion  and 
Recommended  Ruling,  and  on  October 
29,  2002,  Judge  Randall  transmitted  the 
record  of  these  proceedings  to  the  Office 
of  the  Deputy  Administrator.  The 
Deputy  Administrator  has  considered 
the  record  in  its  entirety,  and  pursuant 
to  21  CFR  1316.67,  hereby  issues  his 
final  order  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

The  Deputy  Administrator  finds  that 
the  Respondents  are  currently  registered 
as  a  practitioner  under  DEA  Certificate 
of  Registration  BC3404681.  That 
registration  was  issued  under  the  names 
of  two  separate  entities  at  an  address  in 
New  Orleans,  Louisiana.  On  February 
14,  200«,  the  Board  issued  its  Order  for 
Sununary  Suspension  of  Medical 
License  with  respect  to  the 
Respondents'  Louisiana  medical  license. 
The  Board's  action  was  based  on  a 
finding  that  the  Respondent 
inappropriately  prescribed  "large 
amounts  of  controlled  drugs"  to 
individuals  for  no  legitimate  medical 
purpose.  While  the  Civil  District  Court 
of  Louisiana  granted  the  Respondents' 
subsequent  request  for  stay  of  the 
Board's  suspension  order,  that  same 
court  lifted  the  stay  on  February  22, 
2002,  and  reinstated  the  suspension  of 
Respondents'  medical  license. 


Notwithstanding  the  Respondents* 
request  that  DEA  withhold  its  decision 
regarding  her  Certificate  of  Registration 
pending  completion  of  a  Board  hearing, 
there  is  no  evidence  before  the  Deputy 
Administrator  that  the  Board  has  taken 
any  action  to  lift  the  current  suspension 
of  the  Respondent's  medical  license. 

In  her  Opinion  and  Recommended 
Ruhng,  Judge  Randall  foimd  that  the 
Respondent  is  without  State  authority  to 
handle  controlled  substances.  The 
Deputy  Administrator  adopts  the 
finding  of  the  Administrative  Law 
Judge. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  State 
authority  to  handle  controlled 
substances  in  the  State  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Dannarajeh,  M.D.; 
66  FR  52936  (2001);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts, 
M.D.,  53  FR  11919  (1988). 

In  light  of  the  above.  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  There 
is  no  dispute  that  the  Respondents  are 
currently  without  authorization  to 
handle  controlled  substances  in 
Louisiana.  Therefore,  it  is  well  settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Gilbert 
Ross,  M.D..  61  FR  8664  (1996);  Philip  E. 
Kirk,  M.D.,  48  FR  32,887  (1983),  affd 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Ihiig  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BC3404681,  issued  to 
Jacqueline  Cleggett-Lucas,  M.D.  and  JCL 
Enterprises,  L.L.C.  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  such 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  June  9, 
2003. 

pated:  April  21,  2003. 
John  B.  Brown  ID, 

Deputy  Administrator. 

[FR  Doc.  03-11435  Filed  5-7-03;  8:45  am] 
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Francis  A.  Goswitz,  M.D.;  Revocation 
of  Registration 

On  June  24,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Francis  A.  Goswitz, 
M.D.  (Respondent),  proposing  to  revoke 
his  DEA  Certificate  of  Registration, 
AG0387604,  pursuant  to  21  U.S.C. 
824(a).  The  Order  to  Show  Cause 
alleged,  inter  alia,  that  the  Respondent's 
Tennessee  State  medical  license  had 
been  suspended. 

By  letter  dated  July  19,  2002,  the 
Respondent,  through  legal  counsel, 
requested  a  hearing  in  the  matter.  In  the 
request  for  hearing,  the  Respondent's 
legal  counsel  acknowledged  that  the 
Respondent's  medical  license  had  been 
suspended  by  the  Tennessee 
Department  of  Health,  but  argued  that 
the  matter  "is  pending,  and  a  bearing  on 
the  merits  has  not  yet  been  held." 

On  August  13,  2002,  the  Government 
filed  a  Motion  for  Summary  Disposition 
and  Stay  of  Proceedings,  arguing  that  as 
of  August  6,  2002,  the  Respondent's 
medical  license  remained  suspended. 
On  August  15,  2002,  the  presiding 
Administrative  Law  Judge  Mary  Ellen 
Bittner  (Judge  Bittner)  issued  a 
Memorandum  to  Counsel  staying  the 
filing  of  prehearing  statements  and 
providing  the  Respondent  until 
September  4,  2002,  to  respond  to  the 
Government's  motion.  However,  the 
Respondent  did  not  file  a  response  to 
the  motion. 

On  October  8,  2002,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge  (Opinion  and  Recommended 
Decision)  where  she  granted  the 
Government's  motion  for  sununary 
disposition  and  found  that  the 
Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  Tennessee.  In  granting  the 
Government's  motion.  Judge  Bittner  also 
recommended  that  the  Respondent's 
DEA  Certificate  of  Registration  be 
revoked  and  any  pending  applications 
for  modification  or  renewal  of  that 
registration  be  denied.  Neither  party 
filed  exceptions  to  her  Opinion  and 
Recommended  Decision,  and  on 
November  12,  2002,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  Deputy 
Administrator  for  a  final  agency 
decision. 


The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Deputy  Administrator  finds  that 
the  Respondent  is  currently  registered 
as  a  practitioner  under  DEA  Certificate 
of  Registration  AG0387604.  On  February 
14,  2002,  the  Tennessee  Board  of 
Medical  Examiners  (Board)  issued  an 
Order  of  Summary  Suspension  with 
respect  to  the  Respondent's  Tennessee 
medical  license.  The  Board's  action  was 
based  in  part  upon  a  finding  that  the 
Respondent  engaged  in  inappropriate 
sexual  conduct  vdth  a  patient,  and 
subsequently  attempted  to  influence  her 
testimony  by  offering  the  patient  money. 
The  Board  also  found  that  in  September 
2001,  the  Respondent  dispensed  to  a 
patient  and  her  husband  the  controlled 
substances  hydrocodone  and 
alprazolam,  for  no  legitimate  medical 
purpose. 

In  its  Motion  for  Siunmery 
Disposition,  the  Government  attached  a 
declaration  from  the  Administrator  of 
the  Board,  who  asserted  that  the 
Respondent's  Tennessee  medical  license 
remains  suspended.  Judge  Bittner 
agreed  with  the  Government  that  the 
Respondent  is  without  state  authority  to 
handle  controlled  substances  in 
Teimessee,  and  accordingly,  granted  the 
Government's  Motion  for  Sununary 
Disposition. 

DEA  does  not  have  statutory  authority 
imder  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Dannarajeh,  M.D., 
66  FR  52936  (2001);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts, 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  the  Respondent 
is  not  licensed  to  handle  controlled 
substances  in  Tennessee,  the  state 
where  he  ciurently  holds  a  DEA 
registration.  Therefore,  he  is  not  entitled 
to  maintain  that  registration.  Because 
the  Respondent  lacks  state  authorization 
to  handle  controlled  substances,  the 
Deputy  Administrator  concludes  that  it 
is  unnecessary  to  address  whether  or 
not  his  Certificate  of  Registration  should 
be  revoked  based  upon  allegations  of  his 
improper  dispensing  of  controlled 
substances  and  other  public  interest 
grounds  alleged  in  the  Order  to  Show 
Cause.  See  Samuel  Silas  Jackson, 
D.D.D.,  67  FR  65145  (2002);  Nathaniel- 
Aikens-Afftil,  M.D.,  62  FR  16871  (1997); 
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Sam  F.  Moore,  D.V.M.  58  FR  14428 
(1993). 

In  light  of  the  above,  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  There 
is  no  dispute  that  the  Respondent  is 
currently  without  authorization  to 
handle  controlled  substances  in 
Tennessee.  Therefore,  it  is  well  settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Gilbert 
Ross,  M.D.,  61  FR  8664  (1996);  Philip  E. 
Kirk,  M.D.,  48  FR  32,887  (1983),  aff  d 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6th  Cir.  1984):  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AG0387604,  issued  to 
Francis  A.  Goswitz,  M.D.  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  the  aforementioned 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  June  9, 
2003. 

Dated-  April  21,  2003. 
John  B.  Brown  m, 

Depu  ty  Administrator. 

(FR  Doc.  03-11430  Filed  5-7-03;  8:45  am) 
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Michael  D.  Jaclcson,  M.D.;  Revocation 
of  Registration 

On  June  8,  2001,  the  then- 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause,  Immediate  Suspension 
of  Registration  to  Michael  Delano 
Jackson,  M.D.  (hereinafter  referred  to  as 
"Respondent")  of  the  Myrtle  Beach 
Medical  Center  in  Myrtle  Beach,  South 
Carolina.  The  Order  to  Show  Cause 
notified  the  Respondent  of  an 
opportunity  to  show  cause  as  the  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BJ5063532 
pursuant  to  21  U.S.C.  824(a)(4)  and 
deny  any  pending  applications  for 
renewal  or  modification  of  that 
registration  pursuant  to  21  U.S.C.  823(f), 


for  reason  that  Respondent's  continued 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest. 

Specifically,  the  Order  to  Show  Cause 
outlined  numerous  allegations  related  to 
inter  alia,  the  Respondent  issuing 
various  Schedules  II  through  IV 
controlled  substances  for  no  legitimate 
medical  purpose.  Included  among  the 
drug  purportedly  prescribed  in  this 
fashion  was  OxyContin,  a  heavily 
abused  Scheduled  II  narcotic  controlled 
substance.  The  Order  to  Show  Cause 
further  notified  the  Respondent  of  the 
immediate  suspension  of  his  DEA 
Certificate  of  Registration,  with  the 
suspension  to  remain  in  effect  until  the 
final  determination  was  reached  in  this 
matter. 

By  letter  dated  June  20,  2001,  the 
Respondent  acting  pro  se  requested  a 
hearing  on  the  matter  raised  in  the 
Order  to  Show  Cause.  Following  the 
filing  of  various  pre-hearing 
submissions  by  the  respective  parties, 
on  May  22,  2002,  the  Government  filed 
Government's  Request  for  Stay  of 
Proceedings  and  Motion  for  Summary 
Judgment  (Motion).  The  Government 
asserted  in  its  motion  that  the 
Respondent  was  without  state  authority 
to  handle  controlled  substances  in  the 
State  of  South  Carolina  as  well  as  in 
Alabama  where  he  has  apparently 
relocated  his  medical  practice.  On  May 
28,  2002,  the  presiding  Administrative 
Law  Judge  Mary  Ellen  Bittner  (Judge 
Bittner)  issued  a  Memorandum  to 
Counsel  and  Ruling  on  Motion  affording 
the  Respondent  until  June  11,  2002,  to 
respond  to  the  Government's  Motion. 
However,  the  Respondent  did  not  file  a 
response. 

On  Jime  13,  2002,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling 
of  the  Administrative  Law  Judge 
(Opinion  and  Recommended  Ruling) 
where  she  granted  the  Government's 
Motion  for  Summary  Disposition  and 
found  that  the  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  South  Carolina.  In 
granting  the  Government's  motion, 
Judge  Bittner  further  recommended  that 
the  Respondent's  DEA  registration  be 
revoked  and  any  pending  applications 
for  modification  or  renewal  be  denied. 
Neither  party  filed  exceptions  to  the 
Administrative  Law  Judge's  Opinion 
and  Recommended  Decision,  and  on 
July  17,  2002,  Judge  Bittner  transmitted 
the  record  of  these  proceedings  to  the 
Office  of  the  Deputy  Administrator. 
Following  a  review  of  the  record  in  this 
proceeding,  the  Deputy  Administrator 
now  enters  his  final  order  pursuant  to 
21  CFR  1301.46. 

The  Deputy  Administrator  finds  that 
the  South  Carolina  Department  of 


Health  and  Environmental  Control 
(DHEC),  Bureau  of  Drug  Control, 
maintains  a  database  of  practitioners  in 
South  Carolina  who  possess  valid  state 
authority  to  handle  controlled 
substances.  On  May  17,  2002,  a  DEA 
Diversion  Investigator  assigned  to  the 
agency's  South  Carolina  District  Office 
contacted  DHEC  and  inquired  whether 
the  Respondent  possessed  state 
authority  to  htmdle  controlled 
substances  in  that  state.  The  investigator 
was  informed  that  on  June  14,  2001, 
DHEC  revoked  Respondent's  state 
controlled  substance  license  following 
the  suspension  of  his  DEA  Certificate  of 
Registration.  DHEC  divulged  further  that 
the  Respondent  surrendered  his  state 
medical  license  on  June  29,  2001,  and 
as  a  consequence,  he  lacks  authority  to 
handle  controlled  substances  in  South 
Carolina. 

The  Deputy  Administrator's  review  of 
the  records  of  the  Alabama  State  Board 
of  Medical  Examiners  reveals  that  the 
Respondent  was  also  issued  a  controlled 
substance  certificate  in  that  state  on 
Jime  29,  2001.  That  certificate  expired 
on  December  31,  2001.  There  is  no 
evidence  in  the  record^at  the 
Respondent's  South  Carolina  medical 
license  or  his  Alabama  controlled 
substances  certificate  have  been 
reinstated.  It  is  clear  that  the 
Respondent  lacks  controlled  substance 
authority  in  Alabama.  In  addition,  since 
the  Respondent  is  not  currently 
authorized  to  practice  medicine  in  the 
State  of  South  Carolina,  the  Deputy 
Administrator  finds  it  reasonable  to 
infer  that  he  is  not  authorized  to  handle 
controlled  substances  in  that  state  as 
well. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  AUevi, 
M.D.,  67  FR  35581  (2002);  Dominick  A. 
Ricci,  M.D..  58  FR  51104  (1993);  Bobby 
Watts.  M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  the  Respondent 
is  not  licensed  to  handle  controlled 
substances  in  South  Carolina  where  he 
is  registered  with  DEA,  or  in  Alabama, 
where  he  has  apparently  relocated  his 
medical  practice.  Therefore,  the 
Respondent  is  not  entitled  to  maintain 
his  DEA  Certificate  of  Registration. 
Because  he  is  not  entitled  to  a  DEA 
registration  due  to  his  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Deputy  Administrator 
concludes  that  it  is  uimecessary  to 


address  whether  the  Respondent's 
registration  should  be  revoked  based 
upon  the  public  interest  grounds 
asserted  in  the  Order  to  Show  Cause. 
See  Nathaniel-Aikens-Afful.  M.D.,  62  FR 
16871  (1997). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BJ5063552,  issued  to 
Michael  D.  Jackson,  M.D.,  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  Jime  9,  2003. 

Dated:  April  21.  2003. 
John  B.  Bro«ra,  m, 

Deputy  Administrator. 

[FR  Doc.  03-11433  Filed  5-7-03;  8:45  am] 
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Qn  April  10,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Kenneth  S.  Nave,  M.D. 
(Tk.  Nave)  of  Chicago,  Illinois,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  deny  his 
pending  application  for  DEA  Certificate 
of  Registration,  pm^uant  to  21  U.S.C. 
823(f)  for  reason  that  such  registration 
would  be  inconsistent  with  the  public 
interest.  The  Order  to  Show  Cause  also 
notified  Dr.  Nave  that  should  no  request 
for  a  hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Nave  at  his 
proposed  registered  location  in  Chicago, 
Illinois.  The  order  was  returned  to  DEA 
on  Jime  10,  2002  by  the  United  States 
Postal  Service  indicating  that  it  had 
been  "unclaimed."  On  June  11,  2002, 
DEA  resent  the  show  cause  order  to  the 
same  address  by  regular  mail.  The  order 
was  not  returned.  DEA  has  not  received 
a  request  for  hearing  or  any  other  reply 
fi'om  Dr.  Nave  or  anyone  purporting  to 
represent  him  in  this  matter. 

jTherefore,  the  Deputy  Administrator 
oflDEA,  finding  that  (1)  thirty  days 
having  passed  since  the  attempted 
delivery  of  the  Order  to  Show  Cause  at 
the  applicant's  last  known  address,  and 
(2)  no  requests  for  hearing  having  been 


received,  concludes  that  Dr.  Nave  is 
deemed  to  have  waived  his  hearing 
right.  See  David  W.  Under,  67  FR  12579 
(2002).  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator's  review  of 
the  investigative  file  reveals  that  on 
January  3,  2002,  the  Illinois  Medical 
Disciplinary  Board  (Board)  issued  its 
Findings  of  Fact,  Conclusions  of  Law 
and  Recommendation 
(Recommendation)  to  the  Director  of  the 
State  Department  of  Professional 
Regulation  (Director).  Following  its 
finding  of  a  "long  history  of  chemical 
dependency  with  several  rslapses"  the 
Board  recommended  the  indefinite 
suspension  of  Dr.  Nave's  Physician  and 
Surgeon's  license  for  a  period  of  one 
year.  The  Director  adopted  the  Board's 
Recommendation  and  effective  March  5, 
2002,  ordered  the  indefinite  suspension 
of  Dr.  Nave's  Physician  and  Surgeon's 
license  as  well  as  his  Controlled 
Substance  license  for  a  minimum  period 
of  one  year. 

The  Deputy  Administrator's  review  of 
a  DEA  investigative  report  further 
revealed  that  as  of  April  3,  2003,  Dr. 
Nave's  Physician  and  Surgeon  and 
Controlled  Substance  licenses  remained 
suspended  in  the  State  of  Illinois.  As  of 
the  date  of  this  final  order,  there  is  no 
evidence  in  the  record  that  these 
licenses  have  been  reinstated.  Therefore, 
the  Deputy  Administrator's  finds  that 
Dr.  Nave  currently  lacks  state 
authorization  to  practice  medicine  and 
handle  controlled  substances  in  Illinois. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  a  registration  if  the  applicant  is 
without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3).  The 
Deputy  Administrator  and  his 
predecessors  have  consistentiy  so  held. 
See  Douglas  L.  Geiger,  M.D.,  67  FR 
64418  (2002);  Theodore  T.  Ambadgis, 
M.D.,  58  FR  5759  (1993);  Ihsan  A. 
Karaagac,  M.D.,  51  FR  34694  (1986). 

Here,  it  is  clear  that  Dr.  Nave  is  not 
licensed  to  handle  controlled  substances 
in  Illinois,  where  he  seeks  registration 
with  DEA.  Therefore,  he  is  not  entitied 
to  such  registration.  Because  Dr.  Nave 
lacks  state  authorization  to  handle 
controlled  substances,  the  Deputy 
Administrator  concludes  that  it  is 
imnecessary  to  address  whether  or  not 
his  application  for  DEA  registration 
should  be  denied  based  upon  the  public 
interest  grounds  asserted  in  the  Order  to 
Show  Cause.  See  Samuel  Silas  Jackson, 


D.D.S.,  67  FR  65145  (2002);  Natiianiel- 
Aikens-Afful,  M.D.,  62  FR  16871  (1997); 
Sam  F.  Moore,  D.V.M.,  58  FR  14428 
(1993). 

Accordingly,  the  Deputy 
Administrator  of  the  Ihxig  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  pending 
application  for  DEA  Certification  of 
Registration,  submitted  by  Kenneth  S. 
Nave,  M.D.,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  June  9,  2003. 

Dated:  April  21,  2003. 
John  B.  Brown  IH, 

Deputy  Administrator. 

[FR  Doc.  03-11432  Filed  5-7-03;  6:45  am] 

BILLING  CODE  4410-OB-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Fereida  Walker-Graham,  M.D.; 
Revocation  of  Registration 

On  August  16,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fereida  Walker- 
Graham,  M.D.  (Dr.  Walker-Graham)  at 
her  registered  location  in  Trotwood. 
Ohio,  and  at  a  second  location  in 
Dayton,  Ohio.  The  Order  to  Show  Cause 
notified  Dr.  Walker-Graham  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration,  BW2846256 
under  21  U.S.C.  824(a)(2),  (a)(3),  and 
(a)(4),  and  deny  any  pending 
applications  for  renewal  or  modification 
of  that  registration  for  reason  that  Dr. 
Walker-Graham  was  convicted  of  a 
felony  offense  related  to  controlled 
substances,  is  not  authorized  to  handle 
controlled  substances  in  the  State  of 
Ohio,  and  her  continued  registration 
would  be  inconsistent  with  the  public 
interest.  The  order  also  notified  Dr. 
Walker-Graham  that  should  no  request 
for  a  hearing  be  filed  within  30  days,  her 
hearing  right  would  be  deemed  waived. 

As  alluded  to  above,  the  Order  to 
Show  Cause  was  sent  by  certified  mail 
to  Dr.  Walker-Graham  at  a  location  in 
Dayton,  Ohio,  and  DEA  received  a 
signed  receipt  indicating  that  it  was 
received  sometime  in  August  2001.  DEA 
has  not  received  a  request  for  hearing  or 
any  other  reply  from  Dr.  Walker-Graham 
or  anyone  purporting  to  represent  her  in 
this  matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
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having  been  received,  concludes  that  Dr. 
Walker-Graham  is  deemed  to  have 
waived  her  hearing  right.  After 
considering  material  from  the 
•   investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
on  June  14,  2000.  the  State  Medical 
Board  of  Ohio  (Board)  entered  an  order 
permanently  revoking  Dr.  Walker- 
Graham's  State  license  to  practice 
medicine  and  surgery.  The  Board's 
action  arose  in  part  from  a  finding  that 
Dr.  Walker-Graham  dispensed    , 
phentermine  (A  Schedule  IV  controlled 
substance)  to  numerous  individuals  for 
no  legitimate  medical  purpose.  Included 
among  the  individuals  that  received 
controlled  substances  from  Dr.  Walker- 
Graham  were  several  undercover 
officers  from  a  local  investigations  unit 
know  as  the  Combined  Agencies  for 
Narcotics  Enforcement  or  the  CANF 
Task  Force.  The  Board's  investigation 
revealed  that  on  numerous  occasions. 
Dr.  Walker-Graham  dispensed  these 
drugs  without  performing  a  medical 
examination.  The  Board's  ruling  was 
also  based  in  part  upon  an 
accountability  audit  conducted  by  the 
Ohio  State  Board  of  Pharmacy  which 
revealed  that  Dr.  Walker-Graham  could 
not  account  for  significant  shortages  of 
phentermine  that  was  used  in  her 
medical  practice  from  January  1.  1997 
through  November  4,  1998.  As  part  of 
the  Board's  revocation  order.  Dr. 
Walker-Graham  was  further  ordered  to 
immediately  cease  prescribing, 
dispensing,  or  administering  controlled 
substances. 

The  Deputy  Administrator's  review  of 
the  investigative  file  further  reveals  that 
on  January  10,  2001.  Dr.  Walker-Graham 
was  convicted  on  felony  charges  related 
to  drug  trafficking,  sale  of  dangerous 
drugs  and  drug  possession.  She  was 
sentenced  five  years  of  court  supervised 
probation,  her  driver's  license  was 
suspended  and  she  was  ordered  to  pay 
a  fine. 

There  is  no  evidence  before  the 
Deputy  Administrator  that  Dr.  Walker- 
Graham's  license  to  practice  medicine 
in  the  State  of  Ohio  has  been  reinstated. 
The  Deputy  Administrator  further  notes 
that  the  Board's  revocation  order 
prohibits  Dr.  Waker-Graham  from 
prescribing,  dispensing,  or 
administering  controlled  substances. 

Pursuant  to  21  U.S.C.  824(a),  Uie 
Deputy  Administrator  may  revoke  a 
DEA  Certificate  of  Registration  if  he 
finds  that  the  registrant  has  been 
convicted  of  a  felony  related  to 
controlled  substances,  has  had  his  State 


license  revoked  and  is  no  longer 
authorized  to  dispense  controlled 
substances  or  has  committed  such  acts 
as  would  render  his  registration 
contrary  to  the  public  interest  as 
determined  by  factors  listed  in  21  U.S.C. 
823(f).  Thomas  B.  Pelkowski,  D.D.S.,  57 
FR  28538  (1992).  Despite  Dr.  Walker- 
Graham's  felony  conviction  related  to 
controlled  substances,  as  well  as  the 
other  public  interest  factors  for  the 
revocation  of  her  DEA  registration 
asserted  herein,  the  more  relevant 
consideration  here  is  the  present  status 
of  her  State  authorization  to  handle 
controlled  substances. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  State 
authority  to  handle  controlled 
substances  in  the  State  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  Allevi, 
M.D.,  67  FR  35581  (2002);  Dominick  A. 
Ricci,  M.D.,  58  FR  51104  (1993);  Bobby 
Watts,  M.D.,  53  FR  11919  (1988). 
Here,  it  is  clear  that  Dr.  Walker- 
Graham  is  not  licensed  to  handle 
controlled  substances  in  Ohia,  where 
she  is  registered  with  DEA.  Therefore, 
she  is  not  entitled  to  maintain  that 
registration.  Because  Dr.  Walker-Graham 
lacks  State  authorization  to  handle 
controlled  substances,  the  Deputy 
Administrator  concludes  that  it  is 
unnecessary  to  address  whether  her 
DEA  registration  should  be  revoked 
based  upon  the  public  interest  grounds 
asserted  in  the  Order  to  Show  Cause,  or 
whether  her  registration  should  be 
revoked  based  upon  the  aforementioned 
felony  conviction  in  the  State  of  Ohio. 
See  Samuel  Silas  Jackson,  D.D.S.,  67  FR 
65145  (2002);  National-Aikens-Afful, 
M.D.,  62  FR  16871  (1997);  Sam  F. 
Moore»,  D.V.M,  58  FR  14428  (1993). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration.  BW2846256.  issued  to 
Fereida  Walker-Graham,  M.D.,  be,  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  June  9,  2003. 

Dated:  April  21,  2003. 
John  B.  Brown,  III, 
Deputy  Administrator. 
[FR  Doc.  03-11434  Filed  5-07-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  New  Semi- 
Annual  Progress  Report  for  the  Legal 
Assistance  for  Victims  Grant  Program. 

The  Department  of  Justice  (DOJ), 
Office  on  Violence  Against  Women  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  July  7,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Cynthia  J.  Schwimer, 
Comptroller  (202)  307-0623,  Office  of 
Justice  Programs,  US  Department  of 
Justice,  810  Seventh  Street  NW., 
Washington,  DC  20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
Annual  Progress  Report  for  the  Legal 
Assistance  for  Victims  Grant  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Nuanber:  None.  U.S. 
Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  approximately  200  grantees 
of  the  Legal  Assistance  for  Victims 
Grant  Program  (LAV  Program)  whose 
eligibility  is  determined  by  statute.  In 
1998,  Congress  appropriated  funding  to 
provide  civil  legal  assistance  to 
domestic  violence  victims  through  a  set- 
aside  under  the  Grants  to  Combat 
Violence  Against  Women,  Public  Law 
105-277.  In  the  Violence  Against 
Women  Act  of  2000,  Congress 
startutorily  authorized  the  Legal 
Assistance  for  Victims  Grant  Program 
(LAV  Program).  42  U.S.C.  3796gg-6.  The 
LAV  Program  is  intended  to  increase  the 
availability  of  legal  assistance  necessary 
to  provide  effective  aid  to  victims  of 
domestic  violence,  stalking,  or  sexual 
assault  who  are  seeking  relief  in  legal 
matters  arising  as  a  consequence  of  that 
abuse  or  violence.  The  LAV  Program 
awards  grants  to  law  school  legal 
clinics,  legal  aid  or  legal  services 
programs,  domestic  violence  victims' 
shelters,  bar  associations,  sexual  assault 
programs,  private  nonprofit  entities,  and 
Indian  tribal  governments.  These  grants 
are  for  providing  direct  legal  services  to 
victims  of  domestic  violence,  sexual 
assault,  and  stalking  in  matters  arising 
from  the  abuse  or  violence  and  for 
providing  enhanced  training  for  lawyers 
representing  these  victims.  The  goal  of 
the  Program  is  to  develop  irmovative, 
collaborative  projects  that  provide 
quality  representation  to  victims  of 
domestic  violence,  sexual  assault,  and 
stalking. 

(5)  J'^  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  approximately  200  respondents 
(LAV  Program  gremtees)  approximately 
pne  horn*  to  complete  a  semi-annual 
progress  report.  The  semi-annual 
progress  report  is  divided  into  sections 
that  pertain  to  the  different  types  of 
activities  that  grantees  may  engage  in 
and  the  different  types  of  grantees  that 
receive  funds.  An  LAV  Program  grantee 
will  only  be  required  to  complete  the 


sections  of  the  form  that  pertain  to  its 
own  specific  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
400  hours,  that  is  200  grantees 
completing  a  form  twice  a  year  with  an 
estimated  completion  time  for  the  form 
being  one  hour. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Depeirtment  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:,May  2,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[FR  Doc.  03-11410  Filed  5-7-03:  8:45  am) 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  Extension  of  a 
currently  approved  collection; 
Bulletproof  Vest  Partnership. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  July  7,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Robert  Watkins,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  Seventh  Street  NW., 
Washington,  DC  20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 


address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved. 

(2)  The  title  of  the  form/collection: 
Bulletproof  Vest  Partnership. 

(3)  The  agency  for  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Biu-eau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
governments,  The  Department's  Office 
of  Justice  Programs  has  decided  to 
extend  the  information  collection  1121- 
0235  titled  "Bulletproof  Vest 
Partnership"  (BVP).  The  Bulletproof 
Vest  Partnership  Grant  Act  of  1998 
authorizes  the  Bureau  of  Justice 
Assistance  to  provide  funds  to  Indian 
Tribes  and  State  and  Local  governments 
to  assist  them  with  purchasing  armor 
vests  that  meet  the  standard,  established 
by  the  National  Institute  of  Justice,  for 
law  enforcement  officers  as  defined  in 
the  Act.  This  collection  will  provide 
funds  to  these  eligible  jurisdictions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that 
between  25,000  and  30,000  eligible 
units  of  general  government  may 
complete  the  Regisfration  and 
Application  for  Fimding  forms  that  may 
take  one  hour  during  one  Fiscal  Year, 
and  may  complete  any  number  of 
Requests  for  Payment  forms  that  may 
take  as  much  as  one  hour  total  per 
Fiscal  Year  to  complete  as  armor  vests 
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are  received  accepted  and  Requests  for 
Payment  are  made  to  the  BVP. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  range  of 
annual  public  burden  hours  is  125,000 
and  150,000. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  April  30,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

[FR  Doc.  03-11417  Filed  5-7-03;  8:45  am] 

BtLLING  CODE  4410-1 8-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

agency:  National  Institute  for  Literacy. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  a  summary  of  the  agenda 
for  an  upcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  The  notice  also  describes  the 
functions  of  the  Boaid.  Notice  of  this 
meeting  is  required  by  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act. 
This  document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  meeting.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(e.g.,  interpreting  services,  assistive 
listening  devices,  or  materials  in 
alternative  format)  should  notify  Liz 
HoUis  at  telephone  number  (202)  233- 
2072  no  later  than  May  14.  We  will 
attempt  to  meet  requests  for 
accommodations  after  this  date  but 
cannot  guarantee  their  availability.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

DATE  AND  TIME:  Open  sessions — May  22, 
2003,  from  8:30  am  to  3:30  p.m.  and 
May  23,  2003,  from  8:30  a.m.  to  4  p.m. 
Closed  session — May  22,  2003,  from 
3:30  p.m.  to  5  p.m. 
ADDRESSES:  National  Institute  for 
Literacy,  1775  I  Street,  NW.,  Suite  730, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  Liz 
HoUis,  Special  Assistant  to  the  Director; 
National  Institute  for  Literacy,  1775  I 
Street,  NW.,  Suite  730.  Washington,  DC 
20006;  telephone  nxmiber:  (202)  233- 
2072;  email:  ehoIIis@nifl.gov. 


SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  section  242  of  the 
Workforce  Investment  Act  of  1998,  Pub. 
L.  105-220  (20  U.S.C.  9252).  The  Board 
consists  of  ten  individuals  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate.  The  Board 
advises  and  makes  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  implementing  any 
programs  to  achieve  those  goals. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the 
Institute's  Director. 

The  National  Institute  for  Literacy 
Advisory  Board  meeting  on  May  22-23, 
2003,  will  focus  on  future  and  current 
program  activities,  reauthorization  of 
the  Workforce  Investment  Act,  and 
other  relevant  literacy  activities  and 
issues.  On  May  22  from  3:30  p.m.  to  5 
p.m.,  the  meeting  will  be  closed  to  the 
public  to  discuss  personnel  issues.  This 
discussion  relates  to  the  internal 
personnel  rules  and  practices  of  the 
Institute  and  is  likely  to  disclose 
information  of  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  persoimel 
privacy.  The  discussion  may  therefore 
be  held  in  closed  session  under 
exemptions  2  and  6  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C.  552b{c)(2) 
and  (6).  A  summary  of  the  activities  at 
the  closed  session  and  related  matters 
that  are  informative  to  the  public  and 
consistent  with  the  policy  of  5  U.S.C. 
552b  will  be  available  to  the  public 
within  14  days  of  the  meeting. 

Records  are  kept  of  all  Advisory 
Board  proceedings  and  are  available  for 
public  inspection  at  the  National 
Institute  for  Literacy,  1775  I  Street,  NW., 
Suite  730,  Washington,  DC  20006,  from 
8:30  a.m.  to  5  p.m. 

Dated:  May  2,  2003. 
Sandra  Baxter, 
Interim  Director. 
[FR  Doc.  03-11408  Filed  5-7-03;  8:45  am] 

BIUJNG  CODE  6055-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  £in  information  collection 
request  to  the  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  Policy  Statement  on 
Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other 
Production  or  Utilization  Facilities. 

2.  Current  OMB  approval  number:      ~ 
3150-0163. 

3.  How  often  the  collection  is 
required:  On  occasion — when  a  State 
wishes  to  observe  NRC  inspections  or 
perform  inspections  for  NRC. 

4.  Who  is  required  or  asked  to  report: 
Those  States  interested  in  observing  or 
performing  inspections. 

5.  The  number  of  annual  respondents: 
Maximum  of  50,  although  not  all  States 
have  participated  in  the  program. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  estimate  of  10  hours 
per  State  or  500  hours  if  all  States 
participated  in  the  program. 

7.  Abstract:  States  wishing  to  enter 
into  an  agreement  with  NRC  to  observe 
or  participate  in  NRC  inspections  at 
nuclear  power  facilities  are  requested  to 
provide  certain  information  to  the  NRC 
to  ensure  close  cooperation  and 
consistency  with  the  NRC  inspection 
program  as  specified  by  the 
Commission's  Policy  of  Cooperation 
with  States  at  Commercial  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities. 

Submit,  by  July  7,  2003,  comments 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
infocollects@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-11439  Filed  5-7-03;  8:45  am] 

BIUlMG  code  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  lla-3  (17  CFR  270.11a-3),  SEC  File 
No.  270-321.  OMB  Control  No.  3235- 
I  0358 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501-3520],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Rule  lla-3  imoer  the  Investment 
Company  Act  of  1940  (17  CFR  270.11a- 
3)  is  an  exemptive  rule  that  permits 
opan-end  investment  companies 
("funds"),  other  than  insurance 
company  separate  accounts,  and  funds' 
principal  underwriters,  to  make  certain 
exchange  offers  to  fund  shareholders 
and  shareholders  of  other  funds  in  the 
same  group  of  investment  companies. 
The  rule  requires  a  fimd,  among  other 


things,  (i)  to  disclose  in  its  prospectus 
and  advertising  literature  the  amount  of 
any  administrative  or  redemption  fee 
imposed  on  an  exchange  transaction,  (ii) 
if  the  fimd  imposes  an  administrative 
fee  on  exchange  transactions,  other  than 
a  nominal  one,  to  maintain  and  preserve 
records  with  respect  to  the  actual  costs 
incurred  in  coimection  with  exchanges 
for  at  least  six  years,  and  (iii)  give  the 
funds'  shareholders  a  sixty  day  notice  of 
a  termination  of  an  exchange  offer  or 
any  material  amendment  to  the  terms  of 
an  exchange  offer  (unless  the  only 
material  effect  of  an  amendment  is  to 
reduce  or  eliminate  an  administrative 
fee,  sales  load  or  redemption  fee  payable 
at  the  time  of  an  exchange). 

The  rule's  requirements  are  designed 
to  protect  investors  against  abuses 
associated  with  exchange  offers,  provide 
fund  shareholders  with  information 
necessary  to  evaluate  exchange  offers 
and  certain  material  changes  in  the 
terms  of  exchange  offers,  and  enable  the 
Commission  staff  to  monitor  fimds'  use 
of  administrative  fees  charged  in 
connection  with  exchange  transactions. 

There  are  approximately  3,075  funds 
registered  with  the  Commission  as  of 
December  31,  2002.  The  staff  estimates 
that  one-quarter  of  these  funds  imposes 
a  non-nominal  administrative  fee  on 
exchange  transactions,  and  that  the 
recordkeeping  requirement  of  the  rule 
requires  approximately  one  hour 
annually  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fimd,  for  a 
total  of  768.75  hours  for  all  fimds  (at  a 
total  aimual  cost  of  $12,300).  The  staff 
estimates  that  one-quarter  of  the  3,075 
funds  terminates  an  exchange  offer  or 
makes  a  material  change  to  its  terms 
once  each  year,  and  that  the  notice 
requirement  of  the  rule  requires 
approximately  one  hour  of  professional 
time  (at  an  estimated  $60  per  hom-)  and 
two  hours  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fimd,  for  a 
total  of  approximately  2306.25  boiu-s  for 
all  fimds  (at  a  total  annual  cost  of 
$70,725).  The  burdens  associated  with 
the  disclosure  requirement  of  the  rule 
are  accounted  for  in  the  burdens  ■ 
associated  with  the  Form  N-lA 
registration  statement  for  funds. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber. 

Written  comments  are  requested  on: 
(a)  Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burden[sl  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  April  30.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11411  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Wrttidraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (MAI  Systems 
Corporation,  Common  Stock,  $.01  par 
value)  File  No.  1-09158 

May  2,  2003. 

MAI  Systems  Corporation,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  State  of  Delaware,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  March  4,  2003  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex  and  to  list  the 


>  15  U.S.C.  78Ad). 
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Security  on  the  NASDAQ  over-the- 
counter  (OTC)  Bulletin  Board.  The 
Board  took  such  action  in  the  best 
interest  of  the  Issuer  and  its 
shareholders. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  3  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.-* 

Any  interested  person  may,  on  or 
before  May  23.  2003,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-11445  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26041;  File  No.  812-12900] 

Manufacturers  Investment  Trust,  et  al.; 
Notrce  of  Application 

May  1,  2003. 

AGENCY:  Seciuities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

ACTION:  Notice  of  Application  pursuant 
to  section  6(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
order  granting  exemption  from  the 
provisions  of  sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(l5),and  6e-3(T)(b)(15)  thereunder. 


APPUCANTS:  Manufacturers  Investment 
Trust  ("MIT")  and  Manufactiu-ers 
Securities  Services,  LLC  ("MSS"  or  the 
'.'Adviser")  (collectively,  "Applicamts"). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  to  permit  shares  of  existing 
series  of  MIT  ("Existing  Funds")  and 


M5  U.S.C.  78Ab). 
«15U.S.C.  78/(g). 
»17CaTl200.30-3(a)(l). 


shares  of  Future  Funds  (as  defined 
below)  to  be  sold  to  and  held  by:  (1) 
Separate  accounts  ("separate  accounts") 
funding  variable  life  insurance  contracts 
and  variable  annuity  contracts 
(collectively,  "variable  contracts") 
issued  by  both  affiliated  and  imaffiliated 
life  insurance  companies;  (2)  qualified 
pension  and  retirement  plans 
("Qualified  Plans")  (as  defined  below) 
outside  of  the  separate  account  context; 
{3)  the  investment  adviser  or  any 
subadviser  to  an  Existing  Fimd  or 
Future  Fund  (each,  a  "Fund"; 
collectively,  the  "Funds"),  certain 
affiliated  persons  of  each  such  adviser 
or  subadviser  and  all  other  persons 
described  in  Treasury  Regulation  1.817- 
5(f)(3)(ii)  (collectively,  "Other 
Investors");  and  (4)  the  general  account 
of  any  Participating  Insurance  Company 
(as  defined  below),  certain  affiliated 
persons  of  each  such  Participating 
Insurance  Company  and  all  other 
persons  described  in  Treasury 
Regulation  1.817-5(f)(3)(i)  (collectively, 
the  "General  Accounts"). 
FILING  DATE:  The  ApplicaUon  was  filed 
on  November  12,  2002  and  amended  on 
April  11,2003. 

HEARING  OR  N0TIRCAT10N  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  May  29,  2003,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interests,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of-a 
hearing  by  writing  to  the  Secretary  of 
the  Conunission. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  John  W.  Blouch,  Esq., 
Jones  &  Blouch  L.L.P.,  1025  Thomas 
Jefferson  St.,  NW.,  Suite  410  East, 
Washington,  DC  20007-5252;  copy  to 
Betsy  A.  Seel,  Esq.,  Assistant  Vice 
President  and  Senior  Counsel,  Manulife 
Financial,  73  Tremont  St.,  Boston,  MA 
02108-3915. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  or  Zandra 
Y.  Bailes,  Branch  Chief,  at  (202)  942- 
0670  (Division  of  Investment 
Management,  Office  of  Insurance 
Products). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 


Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  St.,  NW.,  Washington,  DC 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  As  used  herein:  (a)  A  "Future 
Fund"  is  any  investment  company  (or 
series  thereof),  other  than  an  Existing 
Fimd,  that  is  designed  to  be  sold  to 
separate  accounts  and  for  which  MSS  or 
any  affiliated  person  of  MSS  serves  as 
investment  adviser,  subadviser, 
manager,  administrator,  principal 
underwriter  or  sponsor;  (b)  a  "Qualified 
Plan"  means  any  trust,  plan,  account, 
contract  or  annuity  described  in 
sections  401(a),  403(a),  403(b),  408(a), 
408(b),  408(p),  408A,  414(d),  457(b), 
408(k),  or  501(c)(18)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  and  any  other  trust,  plan, 
accoimt,  contract  or  annuity  that  is 
determined  to  be  within  the  scope  of 
Treasury  Regulation  1.817-5(f)(3)(iii); 
and  (c)  a  "Participating  Insurance 
Company"  means  any  insurance 
company  that  purchases  or  will 
purchase  shares  of  the  Funds  to  serve  as 
the  investment  media  for  variable 
contracts  issued  through  its  separate 
accounts. 

2.  MIT  is  a  Massachusetts  business 
trust  that  is  registered  as  an  open-end 
management  investment  company 
under  the  Act.  Under  Massachusetts  law 
and  MIT's  Agreement  and  Declaration  of 
Trust,  MIT  is  managed  by  its  Board  of 
Trustees.  MIT  is  a  series  trust 
comprising  si3cty-seven  Existing  Funds, 
each  of  which  has  its  own  investment 
objectives  and  policies.  MIT  may  add 
additional  Funds  in  the  future.  Shares  of 
MIT  are  registered  under  the  Sectuities 
Act  of  1933,  as  amended  (the  "1933 
Act").  Shares  of  MIT  are  not  offered 
directly  to  the  public  but  only  to 
separate  accounts  of  The  Manufacturers 
Life  Insurance  Company  (U.S.A.) 
("Manulife  USA"),  a  Michigan  stock  life 
insurance  company,  and  The 
Manufactiu^rs  Life  Insurance  Company 
of  New  York  ("Manulife  New  York"),  a 
New  York  stock  life  insurance  company 
(collectively,  the  "Insurance 
Companies"),  as  the  underlying 
investment  media  for  variable  contracts 
issued  by  such  companies.  The 
Insurance  Companies  are  indirect, 
wholly-owned  subsidiaries  of  The 
Manufactiu^rs  Life  Insurance  Company, 
a  stock  insurance  company  organized 
under  the  laws  of  Canada  ("Manulife"). 
Manulife  Financial  Corporation 
("MFC"),  a  publicly-traded  company 
based  in  Toronto,  Canada,  is  the  holding 
company  of  Manulife  and  its 
subsidiaries,  collectively  known  as 
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Manulife  Financial.  The  separate 
accounts  of  the  Insurance  Companies 
include  both  separate  accounts  that  are 
registered  as  investment  companies 
under  the  Act  ("registered  separate 
accounts")  and  separate  accounts  that 
are  not  registered  as  investment 
companies  under  the  Act  in  reliance  on 
the  exemption  provided  by  section 
3(c)(ll)oftheAct. 

3.  MSS  is  a  Delaware  limited  liability 
company  that  is  registered  as  an 
investment  adviser  under  the 
Investmeot  Advisers  Act  of  1940  (the 
"Advisers  Act").  MSS  is  an  indirect, 
wholly-owned  subsidiary  of  Manulife 
USA.  MSS  currently  serves  as  the 
investment  adviser  to  MIT  with  respect 
to  each  of  the  Existing  Funds.  Pursuant 
to  investment  subadvisory  agreements, 
MSS  has  retained  a  subadviser  for  each 
of  the  Existing  Funds.  Each  such 
subadviser  is  registered  as  an 
investment  adviser  imder  the  Advisers 
Act. 

4.  Applicants  propose  that  the 
Existing  Funds  and  Future  Fimds  be 
authorized  to  offer  their  shares  to 
separate  accoimts  of  Participating 
Insurance  Companies  in  order  to  serve 
as  the  investment  media  for  variable 
contracts  issued  through  such  separate 
accounts.  Each  separate  account  is  or 
will  be  established  as  a  segregated  asset 
account  by  a  Participating  Insurance 
Company  pvusuant  to  the  insurance  law 
of  such  company's  domicile.  As  such, 
the  assets  of  each  are  or  will  be  the 
property  of  the  Participating  Insurance 
Company,  and  that  portion  of  the  assets 
of  such  an  account  equal  to  the  reserves 
and  other  contract  liabilities  with 
respect  to  the  account  is  not  or  will  not 
be  chargeable  with  liabilities  arising 
from  any  other  business  that  the 
Participating  Insurance  Company  may 
conduct.  The  income,  gains  and  losses, 
realized  or  unrealized,  fitjm  such  an 
accotint's  assets  are  or  will  be  credited 
to  or  charged  against  the  account 
without  regard  to  other  income,  gains  or 
losses  of  the  Participating  Insurance 
Company.  If  a  separate  accoimt  is  a 
registered  separate  accoimt,  it  will  be  a 
"separate  account"  as  defined  in  Rule 
0-1  (e)  (or  any  successor  rule)  under  the 
Act  and  will  be  registered  as  a  unit 
investment  trust.  For  purposes  of  the 
Act,  the  Participating  Insurance 
Company  that  establishes  a  registered 
separate  account  is  the  depositor  or 
sponsor  of  the  account  as  those  terms 
have  been  interpreted  by  the 
Commission  with  respect  to  variable  life 
insurance  and  variable  annuity  separate 
accounts. 

5.  The  Funds  will  sell  their  shares  to 
r^stered  separate  accounts  only  if  the 
Participating  Insurance  Company 


sponsoring  such  a  separate  account 
enters  into  a  participation  agreement 
with  the  Fund.  The  participation 
agreements  will  define  the  relationship 
between  each  Fund  and  each 
Participating  Insurance  Company  and 
provide  that,  except  where  the 
agreement  specifically  provides 
otherwise,  the  Participating  Insurance 
Company  will  remain  responsible  for 
establishing  and  maintaining  any 
separate  account  covered  by  the 
agreement  and  for  complying  with  all 
applicable  requirements  of  federal  and 
state  laws  pertaining  to  such  separate 
accounts  and  to  the  sale  and 
distribution  of  variable  contracts  issued 
through  such  separate  accounts.  The 
participation  agreements  will  also 
provide  that  the  obligations  of  the 
Funds  with  regard  to  compliance  with 
the  federal  securities  laws  will,  unless 
the  agreement  specifically  provides 
otherwise,  relate  solely  to  offering  and 
selling  their  shares  to  the  separate 
accounts  covered  by  the  agreements. 

6.  The  use  of  a  common  management 
investment  company  (or  series  thereof) 
as  an  investment  medium  for  both 
variable  life  insurance  and  variable 
annuity  contracts  of  the  same  insurance 
company,  or  of  two  or  more  insurance 
companies  that  are  affiliated  persons  of 
each  other,  is  referred  to  herein  as 
"mixed  funding."  The  use  of  a  conunon 
management  investment  company  (or 
series  thereof)  as  an  investment  medium 
for  variable  life  insurance  and  variable 
armuity  contracts  of  two  or  more 
imaffiliated  insurance  companies  is 
referred  to  herein  as  "shared  funding." 

7.  Applicants  propose  that  Existing 
Funds  and  Future  Funds  be  authorized 
to  offer  and  sell  their  shares  directly  to 
Qualified  Plans,  Other  Investors  and 
General  Accounts.  As  stated  above. 
Qualified  Plans  are  pension  or 
retirement  plans  within  the  scope  of 
Treasury  Regulation  1.817-5(f)(3)(iii). 
Other  Investors  will  be  persons 
described  in  Treasury  Regulation  1.817- 
5(f)(3)(ii)  which  purchase  Fund  shares 
in  connection  with  advances  made  in 
connection  with  the  operation  of 
separate  accoimts.  General  Accounts 
will  be  persons  described  in  Treasury 
Regulation  1.817-5(0(3)(i)  which,  if 
insurance  companies,  hold  Fund  shares 
in  their  general  accounts. 

8.  Applicants  state  that  they  expect 
that  most  of  the  Qualified  Plans  will  be 
pension  or  retirement  plans  intended  to 
qualify  under  sections  401(a)  and  501(a) 
of  the  Code  and  that  many  of  these 
Plans  wiU  include  a  cash  or  deferred 
arrangement  (permitting  salary 
reduction  contributions)  intended  to 
qualify  under  section  401  (k)  of  the 
Code.  The  Plans  that  qualify  under 


sections  401(a)  and  501(a)  of  the  Code 
will  also  be  subject  to,  and  will  be 
designed  to  comply  with,  the  provisions 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
("ERISA"),  applicable  to  either  defined 
benefit  or  defined  contribution  profit 
sharing  plans,  specifically  "Title  I — 
Protection  of  Employee  Benefit  Rights." 
These  Plans  will  thus  be  subject  to 
regulatory  provisions  under  the  Code 
and  ERISA  regarding,  for  example, 
reporting  and  disclosure,  participation 
and  vesting,  funding,  fiduciary 
responsibility  and  enforcement.  Fund 
shares  sold  to  Qualified  Plans  will  be 
held  by  the  trustees  of  such  plans  as 
required  by  section  403(a)  of  ERISA. 
Applicants  state  that  pass-through 
voting  is  generally  not  required  to  be 
provided  to  participants  in  Qualified 
Plans  pursuant  to  ERISA.  Applicants 
note  state  that  some  of  the  Qualified 
Plans  will  not  be  subject  to  ERISA. 
These  include  governmental  plans 
within  the  meaning  of  sections  414(d)  or 
457(b)  of  the  Code,  custodial  accounts 
described  in  section  403(b)  of  the  Code, 
and  regular  and  Roth  individual 
retirement  accounts  ("IRAs")  described 
in  sections  408(a)  and  408A  of  the  Code, 
respectively.  Generally,  Fund  shares 
sold  to  governmental  plans  will  be  held 
by  trustees,  those  sold  to  custodial 
accounts  will  be  held  by  custodians, 
and  those  sold  to  IRAs  will  be  held  by 
custodians  or  trustees  on  behalf  of 
individual  plan  owners.  Applicants 
state  that  pass-through  voting  is 
generally  not  required  to  be  provided  to 
participants  in  governmental  plans,  and 
voting  rights  in  the  case  of  custodial 
accounts  and  IRAs  are  generally 
exercised  by  individual  participants  or 
owners. 

9.  Applicants  state  that  the  current 
federal  tax  law  permits  the  Funds  to  sell 
their  shares  to  Qualified  Plans,  Other 
Investors  and  General  Accounts.  Section 
817(h)  of  the  Code  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  contracts 
held  in  segregated  asset  accounts.  The 
Code  provides  that  a  variable  contract 
shall  not  be  treated  as  an  annuity  or  life 
insurance  contract  for  any  period  (and 
any  subsequent  period)  for  which  the 
investments,  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department,  are  not  adequately 
diversified.  The  Treasury  Department 
has  issued  regulations  (Treas.  Reg. 
1.817-5)  (the  "Treasury  Regulations") 
that  establish  diversification 
requirements  for  the  investment 
portfolicTs  underlying  variable  contracts. 
The  Treasury  Regulations  provide  that, 
in  order  to  rely  on  certain  look-through 
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provisions  of  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  underlying  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  instuance 
companies.  The  Treasury  Regulations, 
however,  also  contain  certain 
exceptions  to  this  requirement.  One 
exception  allows  shares  in  the 
investment  company  to  be  held  by  the 
trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  insurance  company  separate 
accounts.  (Treas.  Reg.  1.817-5(fl(3)(iii)). 
A  second  exception  allows  shares  in  the 
investment  company  also  to  be  held  by 
the  investment  manager  of  the 
investment  company,  and  certain 
companies  related  to  the  investment 
manager,  in  connection  with  the 
creation  or  management  of  the 
investment  company.  (Treas.  Reg. 
1.817-5(f)(3){ii)).  Finally,  a  third 
exception  allows  shares  in  the 
investment  company  also  to  be  held  by 
the  general  account  of  a  life  insurance 
company  that  holds  or  will  hold  such 
shares  in  a  separate  account,  and  by 
certain  companies  related  to  the  life 
insurance  company.  (Treas.  Reg.  1.817- 
5(f)(3)(i)).  These  latter  two  exceptions 
are  available  only  if:  (1)  The  return  on 
such  shares  held  by  the  investment 
manager,  the  general  account  or  the 
related  company  is  computed  in  the 
same  manner  as  the  return  on  shares 
held  by  the  separate  accounts;  and  (2) 
the  investment  manager,  the  general 
account  and  the  related  company  do  not 
intend  to  sell  such  shares  to  the  public. 
Applicants  anticipate  that  the  Other 
Investors  and  General  Accounts  will 
comply  with  the  provisions  of  the 
Treasury  Regulations  when  they 
purchase  and  hold  shares  of  the  Fimds. 

10.  Applicants  state  that,  as  a  result  of 
these  exceptions  to  the  general 
diversification  requirement.  Qualified 
Plans  may  select  the  Funds  as 
investment  options,  and  the  Other 
Investors  and  General  Accounts  may 
also  hold  shares  of  the  Funds,  without 
endangering  the  tax  status  of  variable 
contracts  issued  through  the  separate 
accounts  of  Participating  Insurance 
Companies. 

11.  The  use  of  a  common  management 
investment  company  (or  series  thereof) 
as  an  investment  medium  for  variable 
life  insmrance  and  variable  annuity 
separate  accounts  and  for  Qualified 
Plans  is  referred  to  herein  as  "extended 
mixed  and  shared  funding." 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 


insurance  contracts  issued  through  a 
separate  account  registered  under  the 
Act  as  a  unit  investment  trust,  Rule  6e- 
2(b)(15)  under  the  Act  provides  partial 
exemptions  from  section^  9(a),  13(a), 
15(a),  and  15(b)  of  the  Act.  Section  9(a) 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enimierated  in  sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii)  provide 
partial  exemptions  from  section  9(a), 
and  Rule  Be-2(b)(15)(iii)  provides  a 
partial  exemption  from  sections  13(a), 
15(a),  and  15(b)  to  the  extent  those 
sections  have  been  deemed  by  the 
Commission  to  require  "pass-through" 
voting  with  respect  to  an  underlying 
fund's  shares. 

2.  The  exemptions  granted  to  a 
registered  variable  life  insurance 
separate  account  by  Rule  6e-2(b)(15)  are 
available  only  when  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
variable  life  insurance  separate  accoim^s 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company",  and  then  only 
when  scheduled  premium  variable  life 
insurance  contracts  are  issued  through 
variable  life  insurance  separate 
accoimts.  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying 
management  company  that  also  offers 
its  shares  (i)  to  a  separate  account  of  the 
same  or  an  affiliated  insurance  company 
to  fund  variable  aimuity  contracts  or 
flexible  premium  variable  life  insurance 
contracts  or  (ii)  to  any  separate  account 
of  an  unaffiliated  life  insurance 
company.  Furthermore,  Rule  6e-2(b)(15) 
does  not  contemplate  that  shares  of  the 
underlying  fund  might  also  be  sold  to 
Qualified  Plans,  Other  Investors  and 
General  Accounts. 

3.  in  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  investment  trust.  Rule  6e- 
3(T)(b)(15)  under  the  Act  provides 
partial  exa^^iptions  ft-om  section  9(a), 
and  from  sections  13(a),  15(a),  and  15(b) 
of  the  Act  to  the  extent  that  those 
sections  have  been  deemed  by  the 
Commission  to  require  pass-through 
voting  with  respect  to  an  underlying 
fund's  shares.  The  exemptions  granted 
to  a  separate  account  by  Rule  6e- 
3(T)(b)(15)  are  available  only  when  all 
of  the  assets  of  the  separate  account 


consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  separate  accoimts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company  offering  either 
scheduled  [premium  variable  life 
insiu-ance]  contracts  or  flexible 
[premium  variable  life  insurance] 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company,  or 
which  offer  their  shares  to  any  such  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account."  Therefore, 
Rule  6e-3(T)  permits  mixed  funding 
with  respect  to  a  flexible  premium 
variable  life  insurance  separate  account, 
subject  to  certain  conditions.  Rule  6e- 
3(T),  however,  does  not  permit  shared 
funding  because  the  relief  granted  by 
Rule  6e-3(T)(b)(15)  is  not  available  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  accoimt  that 
owns  shares  of  a  management  company 
that  also  offers  its  shares  to  separate 
accounts  (including  variable  annuity 
and  flexible  premium  and  scheduled 
premiiun  life  insurance  separate 
accounts)  of  imaffiliated  life  insiu-ance 
companies.  In  addition.  Rule  6e-3(T) 
does  not  contemplate  sales  to  Qualified 
Plans  or  Other  Investors  or,  except  in 
limited  circumstances.  General 
Accounts. 

4.  Applicants  maintain,  as  discussed 
below,  that  there  is  no  policy  reason 
why  the  sale  of  Fund  shares  to  Qualified 
Plans,  Other  Investors  or  General 
Accounts  should  prohibit  or  otherwise 
limit  a  Participating  Insurance  Company 
from  relying  on  the  relief  provided  by 
Rules  6e-2(b)(15)  and  6e-3(T)(B)(15). 
Nonetheless,  each  of  Rules  6e-2  and  6e- 
3(T)  specifically  provides  that  the  relief 
granted  thereunder  is  available  only 
where  shares  of  the  xmderlying  fund  are 
offered  exclusively  to  insurance 
company  separate  accounts  (and,  in  the 
case  of  Rule  6e-3(T),  to  insurance 
companies  for  advances  made  in 
connection  with  separate  account 
operations).  In  this  regard,  Applicants 
request  exemptive  relief  to  the  extent 
necessary  to  permit  shares  of  the  Funds 
to  be  sold  to  Qualified  Plans,  Other 
Investors  and  General  Accounts  while 
allowing  the  variable  life  insurance 
separate  accounts  of  the  Participating 
Insurance  Companies  to  enjoy  the 
benefits  of  the  relief  granted  by  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15). 

5.  Applicants  submit  that,  if  the 
Funds  were  to  sell  their  shares  only  to 
Qualified  Plans,  Other  Investors  or 
General  Accounts,  no  exemptive  relief 
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under  Rules  6e-2  and  6e-3{T)  would  be 
necessary.  The  relief  provided  for  under 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
does  not  relate  to  Qualified  Plans,  Other 
Investors,  General  Accounts  or  to  a 
registered  investment  company's  ability 
to  sell  its  shares  to  such  purchasers. 
Applicants  note  that  the  promulgation 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
preceded  the  issuance  of  the  Treasury 
Regulations  which  made  it  possible  for 
shares  of  an  investment  company  to  be 
held  by  the  trustee  of  a  Qualified  Plan, 
by  Other  Investors  or  by  General 
Accounts  without  adversely  affecting 
the  ability  of  shares  of  the  same 
investment  company  also  to  be  held  by 
separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  Applicants  submit 
that  the  sale  of  shares  of  the  same 
investment  company  both  to  separate 
accounts  and  to  Qualified  Plans,  Other 
Investors  and  General  Accounts  (other 
than,  as  permitted  by  Rule  6e-3(T),  for 
advances  in  connection  with  separate 
account  operations)  was  not 
contemplated  at  the  time  of  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6fr-3(T)(b)(15). 

6.  Applicants  are  not  aware  of  any 
reason  for  excluding  separate  accoimts 
and  investment  companies  engaged  in 
shared  funding  from  the  exemptive 
relief  provided  under  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15).  or  for  excluding 
separate  accounts  and  investment 
companies  engaged  in  mixed  funding 
from  the  exemptive  relief  provided 
under  Rule  6e-2(b)(15).  Similarly, 
Applicants  are  not  aware  of  any  reason 
for  excluding  separate  accounts  from  the 
exemptive  relief  requested  because  the 
Funds  may  also  sell  their  shares  to 
Qualified  Plans,  Other  Investors  and 
General  Accounts. 

7.  Applicants  recognize  that  the 
reason  the  Commission  did  not  grant 
broader  relief  in  the  area  of  mixed  and 
shared  funding  when  the  Commission 
adopted  Rule  6e-3(T)  is  because  of  the 
Commission's  uncertainty  in  this  area 
with  respect  to  such  issues  as  conflicts 
of  interest.  Applicants  believe  that  the 
Commission's  concern  in  this  area  is  not 
warranted.  Applicants  have  concluded 
that  the  addition  of  Qualified  Plans, 
Other  Investors  and  General  Accoimts 
as  eligible  shareholders  in  the  Funds 
does  not  increase  the  risk  of  material 
irreconcilable  conflicts  among  the 
shareholders.  Applicants  have  further 
concluded  that,  even  if  a  material 
irreconcilable  conflict  involving  the 
Qualified  Plans,  Other  Investors  or 
General  Accounts  arose,  such 
shareholders,  unlike  the  separate 
accounts,  could  simply  redeem  their 


shares  and  make  alternative 
investments. 

8.  Consistent  with  the  Commission's 
authority  under  section  6(c)  of  the  Act 
to  grant  exemptive  orders  to  a  class  or 
classes  of  persons  and  transactions. 
Applicants  request  relief  for  the  class 
consisting  of  Applicants,  the 
Participating  Insurance  Companies  and 
their  separate  accounts  investing  in  the 
Existing  Funds  and  Future  Funds  and, 
to  the  extent  necessary,  investment 
advisers,  subadvisers,  principal 
imderwriters,  managers,  administrators 
and  sponsors  of  the  Funds. 

9.  The  Commission  has  previously 
granted  the  exemptive  relief  requested 
herein,  including  the  class  relief,  in  the 
context  of  mixed  and  shared  funding 
and  extended  mixed  and  shared 
funding.  The  Commission  has  also 
granted  such  relief  to  permit  sales  of 
fund  shares  to  investment  managers  and 
their  affiliates  [i.e.,  Other  Investors)  and 
to  the  general  accounts  of  life  insurance 
companies  holding  fund  shares  in  their 
separate  accounts  and  the  affiliates  of 
such  insurance  companies  [i.e..  General 
Accounts). 

10.  Section  9(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  company  to 
serve  as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)(1)  or  (2).  Rules  6e-2(b)(15)(i)  and 
(ii)  and  Rules  6e-3(T)(b)(15)(i)  and  (ii) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

11.  Rules  6e-2(b)(15)(i)  and  6e- 
3(T)(b)(15)(i)  provide,  in  effect,  that  the 
fact  that  an  individual  disqualified 
under  section  9(a)(1)  or  section  9(a)(2)  is 
an  officer,  director,  or  employee  of  an 
insurance  company,  or  any  of  its 
affiliates,  would  not,  by  virtue  of  section 
9(a)(3)  of  the  Act,  disqualify  the 
insurance  company  or  any  of  its 
affiliates  from  serving  in  any  capacity 
with  respect  to  an  underlying 
investment  company,  provided  that  the 
disqualified  individual  did  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
investment  company. 

12.  Similarly,  Rules  6e-2(b)(15)(ii) 
and  6e-3(T){b)(15)(ii)  provide,  in  effect, 
that  the  fact  that  any  company 
disqualified  under  section  9(a)(1)  or 
section  9(a)(2)  is  affiliated  with  the 
insurance  company  would  not,  by  virtue 


of  section  9(a)(3),  disqualify  the 
insurance  company  from  serving  in  any 
capacity  with  respect  to  an  underlying 
investment  company,  provided  ihit  the 
disqualified  company  did  not 
participate  directly  in  the  management 
or  administration  of  the  investment 
company. 

13.  The  partial  relief  granted  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  from  the 
requirements  of  section  9  limits,  in 
effect,  the  amount  of  monitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  with  section  9.  These  rules 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  to  apply  the 
provisions  of  section  9(a)  to  the  many 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies 
funding  separate  accounts.  These  rules 
further  recognize  that  it  is  also 
unnecessary  to  apply  section  9(a)  to 
individuals  in  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Funds 
as  funding  media  for  variable  contracts. 

14.  Applicants  submit  that  there  is  no 
regulatory  purpose  in  extending  the 
section  9(a)  monitoring  requirements 
because  of  mixed  or  shared  funding. 
The  Participating  Insurance  Companies 
are  not  expected  to  play  any  role  in  the 
management  or  administration  of  the 
Funds.  Those  individuals  who 
participate  in  the  management  or 
administration  of  the  Existing  Fimds 
and,  it  is  expected,  of  any  Future  Fund, 
will  remain  the  same  regardless  of 
which  separate  accounts,  insurance 
companies  or  Qualified  Plans  use  such 
Funds.  Applying  the  monitoring 
requirements  of  section  9(a)  because  of 
investment  by  separate  accounts  of 
other  insurers  would  be  unjustified  and 
would  not  serve  any  regulatory  purpose. 
Furthermore,  the  increased  monitoring 
costs  would  reduce  the  net  rates  of 
return  realized  by  contract  owners.  With 
respect  to  Qualified  Plans,  they,  unlike 
separate  accounts,  are  not  themselves 
investment  companies  and  therefore  are 
not  subject  to  section  9(a)  of  the  Act. 
Furthermore,  it  is  not  anticipated  that  a 
Qualified  Plan  would  be  an  affiliated 
person  of  a  Fund  except  by  virtue  of  its 
holding  5%  or  more  of  a  Fund's  shares. 
Finally,  the  relief  requested  should  not 
be  affected  by  the  sale  of  shares  of  the 
Funds  to  Other  Investors  or  to  General 
Accounts.  The  eligibility  restrictions  of 
section  9(a)  will  still  apply  to  any 
officers,  dfrectors  or  employees  of  Other 
Investors  or  Participating  Insurance 
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Companies  who  participate  directly  in 
the  management  or  adn^nistration  of 
the  Funds. 

15.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  assume  the  existence  of  a 
pass-through  voting  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  registered 
separate  account.  Pass-through  voting 
privileges  will  be  provided  by 
Participating  Insurance  Companies  with 
respect  to  all  variable  contract  owners 
so  long  as  the  Commission  interprets  the 
Act  to  require  pass-through  voting 
privileges  for  variable  contract  owners. 

16.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  liinitations 
discussed  above  on  mixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b){15){iii)(A)  and  6e-3{T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  owners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  Rules  6e-2 
and  6e-3(T)).  Rules  6e-2{b}(15)(iii)(B) 
and  6e-3(T){b)(15)(iii)(A)(2)  provide 
that,  with  respect  to  registered 
management  investment  companies 
whose  shares  are  held  by  a  registered 
separate  account  of  an  insurance 
company,  the  insurance  company  may 
disregard  voting  instructions  of  contract 
owners  if  the  contract  owners  initiate 
any  change  in  such  investment 
company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5)(ii), 
(b)(7)(ii)(B),  and  (b)(7)(ii)(C)  of  the 
Rules). 

17.  Rules  6e-2  and  6e-3(T)  recognize 
that  a  variable  life  insurance  contract,  as 
an  insurance  contract,  has  important 
elements  unique  to  insurance  contracts 
and  is  subject  to  extensive  state 
regulation  of  insurance.  In  adopting 
Rule  6e-2(b)(15)(iii).  the  Commission 
expressly  recognized  that  state 
insiu-ance  regulators  have  authority, 
piu-suant  to  state  insiirance  laws  or 
regulations,  to  disapprove  or  require 
changes  in  investment  policies, 
investment  advisers,  or  principal 
underwriters.  The  Commission  also 
expressly  has  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 


by  contract  owners  over  the  insurer's 
objection.  The  Commission,  therefore, 
deemed  such  exemptions  necessary  "to 
assure  the  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer."  In  this 
respect,  flexible  premium  variable  life 
insiu'ance  contracts  are  identical  to 
scheduled  premium  variable  life 
insurance  contracts.  Therefore,  the 
corresponding  provisions  of  Rule  6e- 
3(T)  (which  apply  to  flexible  premium 
insurance  contracts  and  which  permit 
mixed  funding)  undoubtedly  were 
adopted  in  recognition  of  the  same 
considerations. 

18.  Applicants  state  that,  in  addition, 
sales  of  shares  of  the  Funds  to  Qualified 
Plans,  Other  Investors  and  General 
Accounts  will  not  have  any  impact  on 
the  relief  requested  with  respect  to  pass- 
through  voting.  Qualified  Plans  are  not 
registered  as  investment  companies 
under  the  Act,  and  there  is  no 
requirement  to  pass  through  voting 
rights  to  plan  participants.  For  those 
Qualified  Plans  covered  by  ERISA, 
applicable  law  expressly  reserves  voting 
rights  associated  with  the  assets  of  most 
Plans  to  certain  specified  persons. 
Under  section  403(a)  of  ERISA,  shares  of 
a  fund  sold  to  a  Qualified  Plan  covered 
by  ERISA  must  be  held  by  the  trustees 
of  the  Plan.  Section  403(a)  also  provides 
that  the  trustees  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions: 
(1)  When  the  Plan  expressly  provides 
that  the  trustees  are  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the  trustees 
are  subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  plan 
and  not  contrary  to  ERISA;  and  (2)  when 
the  authority  to  manage,  acquire,  or 
dispose  of  assets  of  the  plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  section  402(c)(3)  of  ERISA. 
Unless  one  of  the  two  exceptions  stated 
in  section  403(a)  applies,  Qualified  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 

19.  When  a  named  fiduciary  appoints 
an  investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  by  the  Plan  unless  the 
right  to  vote  such  shares  is  reserved  to 
the  trustees  or  the  named  fiduciary.  The 
Qualified  Plans  may  have  their  trustees 
or  other  fiduciaries  exercise  voting 
rights  attributable  to  investment 
securities  held  by  the  Plans  in  thefr 
discretion.  Some  ERISA-covered 
Qualified  Plans,  however,  may  provide 
for  the  trustees,  an  investment  adviser 


or  another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  participants.  For 
Quidified  Plans  that  are  not  covered  by 
ERISA,  voting  rights  attributable  to 
investment  securities  held  by  the  Plans 
are  exercised  in  accordance  with  the 
terms  of  governing  plan  documents. 
Such  voting  rights  may  be  exercised,  as 
under  ERISA-covered  Qualified  Plans, 
by  plan  trustees  in  their  discretion  or 
pursuant  to  instructions  from 
participants,  or,  in  the  case  of  custodial 
accoimts  or  IRAs,  by  individual 
participants  or  plan  owners. 

20.  When  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  Applicants  do 
not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable  contract 
owners  and  plan  investors  with  respect 
to  voting  a  Fund's  shares.  Accordingly, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  of  interest  with  respect  to 
voting  is  not  present  with  respect  to 
such  Qualified  Plans  since  the  Qualified 
Plans  are  not  entitled  to  pass-through 
voting  privileges. 

21.  Even  if  a  Qualified  Plan  were  to 
hold  a  controlling  interest  in  a  Fund, 
AppUcants  do  not  believe  that  such 
control  would  disadvantage  other 
investors  in  the  Fund  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  a  Fund  by  a 
Qualified  Plan  will  not  create  any  of  the 
voting  complications  occasioned  by 
mixed  and  shared  funding.  Unlike 
mixed  and  shared  funding,  plan 
investor  voting  rights  caimot  be 
frustrated  by  veto  rights  of  insurers  or 
state  regulators. 

22.  When  a  Qualified  Plan  does  afford 
plan  participemts  rights  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  such  participants 
generally  or  those  in  a  particular 
Qualified  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Plans,  would  vote  in  a  manner 
that  would  disadvantage  variable 
contract  holders. 

23.  Other  Investors  and  General 
Accounts  similarly  are  not  subject  to 
any  pass- through  voting  requirements. 
Accordingly,  unlike  the  case  with 
insurance  company  separate  accoimts, 
the  issue  of  the  resolution  of  any 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  vdth 
respect  to  Other  Investors  and  General 
Accounts. 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


24771 


^4.  The  prohibitions  on  mixed  and 
shared  funding  might  reflect  concern 
regarding  possible  different  investment 
motivations  among  investors.  When 
Rule  6e-2  was  adopted,  variable  aimuity 
separate  accounts  could  invest  in 
mutual  funds  whose  shares  also  were 
offered  to  the  general  public.  At  the  time 
of  the  adoption  of  Rule  6e-2,  therefore, 
the  Commission  staff  contemplated 
underlying  funds  with  public 
shareholders  as  well  as  variable  life 
insurance  sjeparate  accoimt 
shareholc^rs.  The  Commission  staff  may 
have  beeh  concerned  with  the 
potentially  different  investment 
motivations  of  public  shareholders  and 
variable  life  insurance  contract  owners. 
There  also  may  have  been  some  concern 
with  riBspect  to  the  problems  of 
permitting  a  state  insurance  regulatory 
authority  to  affect  the  operations  of  a 
publicly-available  mutual  fund  and  to 
affect  the  investment  decisions  of  public 
shareholders. 

25.  For  reasons  unrelated  to  the  Act, 
however.  Internal  Revenue  Service 
Revenue  Ruling  81-225  (September  25, 
1981)  effectively  deprived  most  variable 
annuities  funded  by  publicly-available 
mutual  funds  of  their  tax-benefited 
status.  The  Tax  Reform  Act  of  1984 
codified  the  prohibition  against  the  use 
of  publicly-available  mutual  funds  as 
investment  media  for  variable  contracts 
(including  variable  life  contracts). 
Section  817(h)  of  the  Code,  in  effect, 
requires  that  the  investments  made  by 
variable  annuity  and  variable  life 
insurance  separate  accounts  be 
"adequately  diversified."  If  a  separate 
account  is  organized  as  a  unit 
investment  trust  that  invests  in  a  single 
fund  or  series,  then  the  separate  accoujit 
will  not  be  diversified.  In  this  situation, 
however,  section  817(h)  of  the  Code,  in 
effect,  provides  that  the  diversification 
test  will  be  applied  at  the  underlying 
fund  level,  rather  than  at  the  separate 
aocqunt  level,  but  only  if  "all  of  the 
beneficial  interests"  in  the  underlying 
fund  "are  held  by  one  or  more  insurance 
companies  (or  affiliated  companies)  in 
their  general  account  or  in  segregated 
asset  accounts."  Accordingly,  a  imit 
investment  trust  separate  account  that 
invests  solely  in  a  publicly-available 
mutual  fund  will  not  be  adequately 
diversified.  In  addition,  any  underlying 
mutual  fund,  including  any  fund  that 
sells  shares  to  separate  accounts,  in 
effect,  would  be  precluded  from  selling 
its  shares  to  the  public.  Consequently, 
there  will  be  no  public  shareholders  of 
the  Funds. 

J 26.  Applicants  state  that  shared 
nding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  afready  exist  when  a  single 


insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  When 
insurers  are  domiciled  in  different 
states,  it  is  possible  that  the  particular 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  in  other  states  in 
which  other  insurance  companies  are 
domiciled.  The  fact  that  a  single  insurer 
and  its  affiliates  offer  their  insurance 
products  in  different  states  does  not 
create  a  significantly  different  or 
enlarged  problem. 

27.  Applicants  further  state  that 
shared  funding  by  unaffiliated  insm^rs 
is,  in  this  respect,  no  different  than  the 
use  of  the  same  investment  company  as 
the  funding  vehicle  for  affiliated 
insurers,  which  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  permit  under  various 
circumstances.  Affiliated  insurers  may 
be  domiciled  in  different  states  and  be 
subject  to  differing  state  law 
requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procediu«s  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 
For  example,  if  a  particular  state 
insiu-ance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer{s)  will  be 
required  to  withdraw  their  separate 
accounts'  investment  from  the  relevant 
Fund. 

28.  Applicants  submit  that  the  rights 
of  an  insurance  company  under  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  to 
disregard  the  voting  instructions  of 
contract  owners  do  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insm-ance  regulators 
over  separate  accounts.  Under  Rules  6e- 
2(b){15)  and  6e-3(T)(b)(15).  an  insurer 
may  disregard  the  voting  instructions  of 
the  contract  owners  only  with  respect  to 
certain  specified  items.  Affiliation  does 
not  eliminate  the  potential,  if  any  exists, 
for  divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter  or  investment  adviser 
initiated  by  contract  owners.  The 
potential  for  disagreement  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 
3(T)  that  the  insurance  company's 
disregard  of  voting  instructions  be 
reasonable  and  based  on  specific  good- 
faith  determinations. 

29.  A  particular  insurer's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
ovsmer  voting  instructions.  The  insiuer's 


action  possibly  could  be  different  than 
the  determination  of  cdl  or  some  of  the 
other  insxuBrs  (including  affiliated 
insiu^rs)  that  the  voting  instructions  of 
confract  owners  should  prevail,  and 
could  either  preclude  a  majority  vote 
approving  the  change  or  represent  a 
minority  view.  If  the  insurer's  judgment 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  affected 
Fund's  election,  to  withdraw  its 
separate  account's  investment  from  the 
Fund,  and  no  charge  or  penalty  would 
be  imposed  as  a  result  of  such 
withdrawal. 

30.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Funds  would  or  should  be 
materially  different  from  what  these 
policies  woxdd  or  should  be  if  the  Fimds 
funded  only  variable  annuity  contracts 
or  variable  life  insurance  policies, 
whether  flexible  or  scheduled  premium 
policies.  Each  type  of  insurance  product 
is  designed  as  a  long-term  investment 
program.  The  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  Participating  Insurance 
Company  or  type  of  variable  contract. 
There  is  no  reason  to  believe  that 
different  features  of  various  types  of 
contracts,  including  the  "minimum 
death  benefit"  guarantee  under  certain 
variable  Iffe  insurance  and  variable 
aimuity  contracts,  will  lead  to  different 
investment  policies  for  different  types  of 
variable  contracts.  To  the  extent  that  the 
degree  of  risk  may  differ  as  between 
variable  annuity  contracts  and  variable 
life  insurance  policies,  the  differing 
insurance  charges  imposed,  in  effect, 
adjust  any  such  differences  and  equalize 
the  insurer's  exposure  in  either  case.  No 
one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance,  and  investment  goals.  A 
fund  supporting  even  one  type  of 
insurance  product  must  accommodate 
these  diverse  factors  in  order  to  attract 
and  retain  purchasers.  Permitting  mixed 
and  shared  funding  will  provide 
economic  justification  for  the 
continuation  of  the  Existing  Funds  and 
will  facilitate  the  establishment  of 
Future  Funds  serving  diverse  goals. 

31.  Applicants  do  not  believe  that  the 
proposed  sale  of  shares  of  the  Funds  to 
Qualified  Plans,  Other  Investors  and 
General  Accounts  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
considering  the  appropriateness  of  the 
requested  relief.  Applicants  have 
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analyzed  a  number  of  issues  as 
discussed  below  to  assure  themselves 
that  there  are  either  no  conflicts  of 
interest  or  that  there  will  exist  the 
ability  of  affected  parties  to  resolve  the 
issues  without  harm  to  the  contract 
owners  in  the  separate  accounts,  the 
participants  under  the  Qualified  Plans, 
the  Other  Investors  or  the  General 
Accoimts. 

32.  Applicants  considered  whether 
any  issues  are  raised  under  the  Code  or 
the  Treasury  Regulations  or  Revenue 
Rulings  thereunder  if  Qualified  Plans, 
Other  Investors,  General  Accounts, 
VcU"iable  annuity  separate  accoimts  and 
variable  life  insurance  separate  accounts 
all  invest  in  the  same  underlying  Fund. 
As  discussed  above,  section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  an 
underlying  mutual  fund.  The  Code 
provides  that  a  variable  contract  shall 
not  be  treated  as  an  aimuity  contract  or 
life  insurance,  as  applicable,  for  any 
period  (and  any  subsequent  period)  for 
which  the  investments  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified. 

33.  Treasury  Department  RegiUations 
issued  imder  section  817(h)  provide 
that,  in  order  to  meet  the  statutory 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accoujits  of  one  or  more  insurance 
companies.  However,  the  Regulations 
contain  certain  exceptions  to  this 
requirement,  one  of  which  permits 
shares  in  an  underlying  mutual  fund  to 
be  held  by  the  trustees  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affecting  the  ability  of  shares 
in  the  underlying  fund  also  to  be  held 
by  separate  accounts  of  insurance 
companies  in  cormection  with  their 
variable  contracts.  (Treas.  Reg.  1.817- 
5(f)(3)(iii)).  A  second  such  exception 
permits  the  investment  manager  and 
related  companies  also  to  invest  in  the 
underlying  fund.  (Treas.  Reg.  1.817- 
5(f)(3)(ii)).  A  third  such  exception 
permits  the  general  accounts  of 
insurance  companies,  and  related 
companies,  also  to  invest  in  the 
underlying  fund.  (Treas.  Reg.  1.817- 
5(f)(3)(i)).  Thus,  Treasury  Regulations 
specifically  permit  qualified  pension 
and  retirement  plans,  investment 
managers  and  certain  ciffiliates, 
insurance  companies  and  certain 
affiliates  and  separate  accounts  to  invest 
in  the  same  underlying  fund.  For  this 
reason.  Applicants  have  concluded  that 
neither  the  Code  nor  the  Treasury 
Regulations  or  Revenue  Rulings 


thereimder  present  any  inherent 
conflicts  of  interest  if  Qualified  Plans, 
Other  Investors,  General  Accounts, 
variable  annuity  separate  accounts  and 
variable  life  insurance  separate  accounts 
all  invest  in  the  same  management 
investment  company. 

34.  Applicants  note  that,  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Qualified  Plans, 
the  tax  consequences  of  distributions 
from  variable  contracts  and  Qualified 
Plans  do  not  raise  any  conflicts  of 
interest  with  respect  to  the  use  of  the 
Funds.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Qualified  Plan  caimot  net  purchase 
payments  to  make  the  distributions,  the 
separate  account  or  the  Qualified  Plan 
will  redeem  shares  of  the  affected  Funds 
at  their  respective  net  asset  values.  The 
Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Qualified  Plan.  The  life 
insurance  company  will  surrender 
values  from  the  separate  account  in 
order  to  make  distributions  in 
accordance  with  the  terms  of  the 
variable  contract. 

35.  Moreover,  there  is  analogous 
precedent  for  a  situation  in  which  the 
same  funding  vehicle  was  used  for 
contract  owners  subject  to  different  tax 
rules,  without  any  apparent  conflicts. 
Pfior  to  the  Tax  Reform  Act  of  1984,  a 
number  of  insurance  companies  offered 
variable  annuity  contracts  on  both  a 
qualified  and  non-qualified  basis 
through  the  same  separate  account. 
Underlying  reserves  of  both  qualified 
and  non-qualified  contracts  therefore 
were  commingled  in  the  same  separate 
accounts.  A  long-term  capital  gains  tax 
was  incurred  in  such  separate  accounts 
with  respect  to  the  reserves  underlying 
non-qualified  contracts  but  not  with 
respect  to  the  reserves  underlying 
qualified  contracts.  A  tax  reserve  at  the 
estimated  tax  rate  was  established  in  the 
separate  accounts  affecting  only  the 
non-qualified  reserves.  To  the  best  of 
Applicants'  knowledge,  this  practice 
was  never  found  to  have  violated  any 
fiduciary  standards.  Accordingly, 
Applicants  have  concluded  that  the  tax 
consequences  of  distributions  with 
respect  to  separate  accounts  and 
Qualified  Plans  do  not  raise  any 
material  irreconcilable  conflicts  of 
interest  with  respect  to  the  use  of  a 
Fund. 

36.  Applicants  considered  whether, 
and  believe  that,  it  is  possible  to  provide 
an  equitable  means  of  giving  voting 
rights  to  separate  accoimt  contract 
owners.  Qualified  Plans,  Other  Investors 
and  General  Accounts.  In  connection 


with  any  meetings  of  shareholders,  each 
Fund  or  its  transfer  agent  will  inform 
each  shareholder,  including  each 
Participating  Insurance  Company  (with 
respect  to  each  of  its  separate  accounts 
and  its  general  account).  Qualified  Plan, 
Other  Investor  and  General  Account  of 
its  share  ownership  in  the  Fund.  Each 
Participating  Insurance  Company  will 
then  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T),  as  applicable.  So  long  as  the 
Commission  interprets  the  Act  as 
requiring  Participating  Insurance 
Companies  to  pass-through  voting 
privileges  to  variable  contract  owners 
whose  contracts  are  funded  through 
registered  separate  accounts,  each 
Participating  Insurance  Company  will 
vote  shares  of  a  Fund  held  in  its 
separate  accounts  in  a  manner 
consistent  with  voting  instructions 
timely-received  from  contract  owners 
and  will  vote  shares  of  the  Fund  held  in 
its  separate  accounts  for  which  no 
voting  instructions  from  contract 
owners  are  Umely-received,  as  well  as 
shares  of  the  Fund  which  the 
Participating  Insuraiice  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  of  the  Fund  for  which  voting 
instructions  from  contract  owners  are 
timely-received.  MSS  and  its  affiliates 
will  vote  their  shares  of  a  Fund  in  the 
same  proportion  as  all  variable  contract 
owners  having  voting  rights  with 
respect  to  the  relevant  Fund  or  in  such 
manner  as  may  be  required  by  the 
Commission  or  its  staff.  Shares  held  by 
Qualified  Plans  will  be  voted  in 
accordance  with  applicable  law.  The 
voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  Fund 
shares  would  be  no  different  from  the 
voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
publicly-available  funds. 

37.  Applicants  considered  whether  a 
"senior  security,"  as  such  term  is 
defined  under  section  18(g)  of  the  Act, 
is  created  with  respect  to  any  variable 
contract  owner  as  opposed  to  a  plan 
participant  imder  a  Qualified  Plan,  an 
Other  Investor  or  a  General  Account. 
Applicants  concluded  that  the  ability  of 
the  Funds  to  sell  their  shares  directly  to 
Qualified  Plans,  Other  Investors  and 
General  Accounts  does  not  create  a 
senior  security.  A  "senior  security"  is 
defined  under  section  18(g)  of  the  Act 
to  include  "any  stock  of  a  class  having 
priority  over  any  other  class  as  to 
distribution  of -assets  or  payment  of 
dividends."  Applicants  submit  that, 
regardless  of  the  rights  and  benefits  of 
participants  under  Qualified  Plans  or 
contract  owners  under  variable 
contracts,  the  Qualified  Plans,  separate 
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hccounts.  Other  Investors  and  General 
{Accounts  have  rights  only  with  respect 
to  their  respective  shares  of  the  Fund. 
They  only  can  redeem  such  shares  at  net 
asset  value.  No  shareholder  of  a  Fund 
has  any  preference  over  any  other 
shareholder  with  respect  to  distribution 
pf  assets  or  payment  of  dividends. 
I    38.  Applicants  considered  whether 
ihere  are  any  conflicts  between  the 
contract  owners  of  separate  accounts 
and  the  participants  under  Qualified 
Plans,  the  Other  Investors  or  the  General 
Accounts  with  respect  to  the  state 
insurance  commissioners'  veto  powers 
(direct  with  respect  to  variable  life  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  basic  premise  of  shareholder  voting 
is  that  not  all  shareholders  agree  with  a 

girticular  proposal.  This  does  not  mean 
at  there  are  any  inherent  conflicts  of 
interest  between  shareholders.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
cannot  simply  redeem  their  separate 
accounts  out  of  one  fund  and  invest  in 
another.  Time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers.  On  the  other  hand,  the 
trustees  of  Qualified  Plans  can  quickly 
make  the  decision  to  redeem  and  then 
iimplement  the  redemption  of  their 
plans'  shares  from  the  Funds  and 
reinvest  in  another  funding  vehicle 
ijtrithout  the  same  regulatory 
impediments,  or,  as  is  the  case  with 
most  Qualified  Plans,  even  hold  cash 
pending  suitable  investment.  Based  on 
the  foregoing,  AppUcants  have 
doncluded  th?t,  even  if  there  should 
arise  issues  v^j^ere  the  interests  of 
contract  owners  and  Qualified  Plans  are 
in  conflict,  these  issues  can  be  resolved 
almost  immediately  in  that  the  trustees 
qf  the  Qualified  Plans  can,  on  their  own, 
redeem  shares  out  of  the  Funds.  Other 
Investors  and  General  Accounts  can 
similarly  redeem  their  shares  out  of  the 
Funds  and  make  alternative  investments 
at  any  time. 

39.  Finally,  Applicants  considered 
whether  there  is  a  potential  for  future 
cionflicts  of  interest  between 
Participadng  Separate  Accounts  and 
Qualified  Plans  created  by  future 
changes  in  the  tax  laws.  Applicants  do 
not  see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under 
Qualified  Plans  and  contract  owners  of 
Participating  Separate  Accounts  from 
possible  future  changes  in  the  federal 
tax  laws  than  that  which  already  exists 
between  variable  annuity  confract 
owners  and  variable  life  insurance 
contract  owners. 


40.  Applicants  submit  that  permitting 
the  sales  of  a  Fund's  shares  to  Other 
Investors  and  General  Accoimts  in 
compliance  with  the  Treasury 
Regulations  will  enhance  Fund 
management  without  raising  significant 
concerns  regarding  material 
irreconcilable  conflicts.  Section  14(a)  of 
the  Act  generally  requires  that  an 
investment  company  have  a  net  worth 
of  $100,000  upon  making  a  public 
offering  of  its  shares.  Initial  capital  may 
also  be  necessary  in  connection  with  the 
creation  of  new  series  of  shares  and  the 
voting  of  initial  shares  of  such  series  on 
matters  requiring  shareholder  approval. 
Potential  sources  of  initial  capital  for  a 
Fund  are  Other  Investors  or  General 
Accounts.  Any  of  these  entities  may 
have  an  interest  in  malung  the  capital 
expenditure  and  in  participating  with 
the  Fund  in  its  organization.  However, 
the  provision  of  seed  capital  or  the 
purchase  of  Fund  shares  by  Other 
Investors  or  General  Accounts  may  be 
deemed  to  violate  the  exclusivity 
requirements  of  Rule  6e-2(b)(15)  or  Rule 
6e-3(T)(b)(l)  under  the  Act. 

41.  Applicants  anticipate  that  such 
investment  in  a  Fund  by  Other  Investors 
or  General  Accounts  will  be  made  in 
compliance  with  the  Treasury 
Regulations.  Given  the  conditions  of 
Treas.  Reg.  1.817-5(f)(3)  and  the 
harmony  of  interest  between  a  Fund,  on 
the  one  hand,  and  Other  Investors  and 
General  Accounts,  on  the  other, 
AppUcants  submit  that  little  incentive 
for  overreaching  exists.  Furthermore, 
such  investment  should  not  implicate 
the  concerns  discussed  above  regarding 
the  creation  of  material  irreconcilable 
conflicts.  Rather,  permitting  investment 
by  Other  Investors  or  General  Accounts 
will  permit  the  orderly  and  efficient 
creation  and  operation  of  Funds. 

42.  Applicants  state  that  various 
factors  have  limited  the  number  of 
insurance  companies  that  offer  variable 
annuity  and  variable  fife  insurance 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment  experts 
with  wliom  members  of  the  public  feel 
comfortable  entrusting  their  investment 
dollars.  For  example,  some  smaller  life 
insurance  companies,  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  variable  contract  business 
on  then  own. 

43.  Applicants  believe  that  the  use  of 
the  Funds  as  common  investment  media 
for  variable  contracts,  as  well  as  for 


Qualified  Plans,  would  reduce  or 
eliminate  these  concerns.  Mixed  and 
shared  funding,  including  extended 
mixed  and  shared  funding,  also  should 
provide  several  benefits  to  variable 
contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  and  Qualified  Plans  will 
benefit  not  oiUy  from  the  investment 
and  administrative  expertise  of  the 
Funds'  investment  advisers  and 
subadvisers,  but  also  from  the  cost 
efficiencies  and  investment  flexibifity 
afforded  by  a  large  pool  of  funds. 
Therefore,  making  the  Funds  available 
for  mixed  and  shared  funding  will 
encourage  more  insurance  companies  to 
offer  variable  contracts,  and  this  should 
result  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges.  Mixed  and  shared 
funding,  and  extended  mixed  and 
shared  fundiqg,  also  will  result  in  a 
greater  amount  of  assets  available  for 
investment  by  the  Funds,  thereby 
benefiting  contract  owners  through 
greater  diversification  and  by  making 
the  addition  of  Future  Funds  more 
feasible. 

44.  Applicants  submit  that,  regardless 
of  the  type  of  shareholder  in  any  of  the 
Funds,  the  investment  advisers  and 
subadvisers  are  or  will  be  contractually 
obligated  to  manage  each  Fund  solely 
and  exclusively  in  accordance  with  diat 
Fund's  investment  objectives  and 
restrictions  as  well  as  with  any 
guidelines  established  by  the  Board  of 
Trustees  of  MPT,  or  by  the  board  of 
directors  or  trustees  of  any  Future  Fimd 
that  is  not  a  series  of  MIT,  as  the  case 
may  be  (each  such  board,  together  with 
the  Board  of  Trustees  of  MIT,  a 
"Board").  With  respect  to  each  Fund, 
the  investment  advisers  and  subadvisers 
work  with  a  pool  of  money  and  do  not 
take  into  account  the  identity  of  the 
shareholders.  Thus,  the  Existing  Funds 
are,  and  any  Futiu^  Fund  will  be, 
managed  in  the  same  maimer  as  any 
other  mutual  fund. 

45.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding  and  extended  mixed  and 
shared  funding.  Separate  accoimts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account,  and  Applicants  believe,  as 
indicated  above,  that  mixed  and  shared 
funding  and  extended  mixed  and  shared 
funding  will  have  no  adverse  federal 
income  tax  ccmsequences. 
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46.  Applicants  oote  that  the 
Commission  has  issued  numerous 
orders  permitting  mixed  and  shared 
funding  and  extended  mixed  and  shared 
hinding  as  well  as  permitting  sales  of 
fund  shares  in  such  context  to 
investment  advisers,  the  general 
accounts  of  insurance  companies  and 
their  affiliates.  Applicants'  proposal  for 
mixed  and  shared  funding  and  extended 
mixed  and  shared  funding  as  well  as 
sales  of  fund  shares  in  such  context  to 
Other  hivestors  and  General  Accounts 
complies  in  all  material  respects  with 
the  same  conditions  consented  to  by  the 
applicants  for  such  orders.  Therefore, 
granting  the  exemptions  requested 
herein  is  in  the  public  interest  and,  as 
discussed  above,  will  not  compromise 
the  regulatory  purposes  of  sections  9(a), 
13(a),  15(a),  or  15(b)  of  the  Act  or  Rules 
6e-2  or  6e-3(T)  thereunder. 

Applicants'  Conditions 

Applicants  consent  to  the  following 
conditions  if  the  Commission  considers 
them  appropriate  in  granting  the  order 
requested  herein: 

1.  A  majority  of  the  Board  of  each 
Fund  will  consist  of  persons 
("directors")  who  are  not  "interested 
persons"  of  that  Fund  (the 
"Disinterested  Directors"),  as  defined  by 
section  2(a)(19)  of  the  Act,  and  the  rules 
thereunder,  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona-fide  resignation  of  any  director, 
then  the  operation  of  this  condition  will 
be  suspended:  (a)  For  a  period  of  90 
days  if  the  vacemcy  or  vacancies  may  be 
filled  by  the  directors;  (b)  for  a  period 
of  150  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application  or  by  futxire  rule. 

2.  Each  Board  will  monitor  each  of  its 
Funds  for  the  existence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  the  contract 
owners  of  all  separate  accoxuits,  the 
participants  under  the  Qualified  Plans, 
the  Other  Investors  and  the  General 
Accounts  investing  in  each  such  Fund 
and  determine  what  action,  if  any, 
should  be  taken  in  response  to  such 
conflict.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 


judicial  decision  in  any  relevant 
proceeding;  (d)  the  maimer  in  which  the 
investments  of  the  Fund  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  owners  and  trustees  of 
Qualified  Plans;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  its 
participants. 

3.  In  the  event  that  a  Qualified  Plan 
ever  should  become  an  owner  of  10 
percent  or  more  of  the  assets  of  a  Fund, 
such  Qualified  Plan  will  execute  a  fund 
participation  agreement  with  that  Fund 
which  will  include  agreement  to  comply 
with  the  conditions  set  forth  herein,  to 
the  extent  applicable.  A  Qualified  Plan 
will  execute  an  application  with  each 
Fund  that  contains  an  acknowledgment 
of  this  condition  at  the  time  of  the 
Qualified  Plan's  initial  purchase  of 
shares  of  such  Fund. 

4.  Any  Participating  Insurance 
Company  (on  behalf  of  itself,  its 
separate  accounts,  and  any  of  its 
affiliates  investing  in  a  Fund),  any 
Qualified  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund,  and  any  investment  adviser 
or  subadviser  to  a  Fund  which  is  an 
Other  Investor  (each  on  behalf  of  itself 
and  any  of  its  affiliates  (other  than  a 
Participating  Insinrance  Company) 
investing  in  the  Fimd)  (collectively,  the 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  Board  of  the 
relevant  Fund.  The  Participants  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  reused.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded,  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  to  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  and  Qualified  Plans 
investing  in  a  Fund  under  their 
agreements  governing  participation  in 
the  Funds,  and  these  agreements  will 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the     • 


interests  of  the  contract  owners  and 
plan  participants,  as  applicable. 

5.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund,  or  a  majority  of  its 
Disinterested  Directors,  that  a  material 
irreconcilable  conflict  exists  with 
respect  to  that  Fund,  then  the  relevant 
Participant,  at  its  own  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
Disinterested  Directors),  will  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  including:  (a)  In  the  case  of  a 
Participating  Insurance  Company, 
withdrawing  the  assets  allocable  to 
some  or  all  of  its  separate  accounts  from 
the  Fund  and  reinvesting  such  assets  in 
a  different  investment  medium, 
including  another  Fund,  or  submitting 
the  question  as  to  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contract  owners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
aimuity  contract  owners  or  variable  life 
insurance  contract  owners  of  the 
Participating  Insurance  Company)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  (b) 
in  the  case  of  a  Qualified  Plan, 
withdrawing  the  assets  allocable  to  the 
Plan  fi-om  the  Fund  and  reinvesting 
such  assets  in  a  different  investment 
medium,  including  another  Fund;  and 
(c)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insiuance 
Company  to  disregard  contract  owner 
voting  instructions,  or,  if  applicable,  a 
decision  by  a  trustee  of  a  Qualified  Plan 
to  disregard  plan  participant  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  or 
Qualified  Plan  may  be  required,  at  the 
Fund's  election,  to  withdraw  its 
investment  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  To  the  extent 
permitted  by  applicable  law,  tiie 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  a 
material  irreconcilable  conflict  and  to 
bear  the  cost  of  such  remedial  action 
will  be  a  contractual  obligation  of  al} 
Participating  Insurance  Companies  and 
Qualified  Plans  under  their  agreements 
governing  participation  in  the  Funds, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
contract  owners  and  plan  participants, 
as  applicable. 
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For  purposes  of  this  Condition  5,  a 
majority  of  the  Disinterested  Directors 
will  determine  whether  or  not  any 
Proposed  action  adequately  remedies 
any  rnaterial  irreconcilable  conflict,  but, 
ita  no  event  will  MIT,  any  Fund  or  MSS 
(or  any  other  investment  adviser  to  a 
Fund),  as  relevant,  be  required  to 
establish  a  new  funding  medium  for  any 
variable  contract.  No  Participating 
Insurance  Company  will  be  required  by 
this  Condition  5  to  establish  a  new 
funding  medium  for  emy  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  the  vote  of  a  majority  of  the 
cnntract  owners  materially  and 
aidversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no 
Qualified  Plan  will  be  required  by  this 
Condition  5  to  establish  a  new  funding 
medium  for  the  Plan  if:  (a)  A  majority 
o(f  its  participants  materially  and 
adversely  affected  by  the  irreconcilable 
material  conflict  vote  to  decline  an  offer 
to  do  so,  or  (b)  pursuant  to  applicable 
law  and  governing  plan  documents,  the 
Qualified  Plan  makes  such  decision 
vf  ithout  a  vote  of  plan  participants. 
6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Pfarticipants. 

I  7.  Participating  Insurance  Companies 
wfill  provide  pass-through  voting 
privileges  to  all  variable  contract  owners 
whose  contracts  are  funded  through 
registered  separate  accounts  sq  long  as 
the  Commission  continues  to  interpret 
the  Act  as  requiring  such  pass-through 
voting  privileges.  Accordingly,  each 
Participating  Insurance  Company, 
where  applicable,  will  vote  shares  of  a 
Fund  held  in  its  separate  accounts  in  a 
maimer  consistent  with  voting 
instructions  timely-received  from 
contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 
aiFund  held  in  its  separate  accoimts  for 
Which  no  voting  instructions  from 
contract  owners  are  timely-received,  as 
well  as  shares  of  a  Fund  which  the 
Participating  Insurance  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  of  the  Fund  for  which  voting 
instructions  from  contract  owners  are 
timely-received.  Each  Participating 
Insurance  Company  will  be  responsible 
for  assuring  that  each  of  its  separate 
accounts  investing  in  a  Fund  calculates 
voting  privileges  in  a  manner  consistent 
with  other  Participating  Insurance 
Companies  investing  in  that  Fund.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  account^  investing  in  a  Fund 
will  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 


participation  in  that  Fund.  Trustees  of 
Qualified  Plans  will  vote  shares  held  by 
Qualified  Plans  in  accordance  with 
applicable  law  and  governing  plan 
documents. 

8.  As  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  pass-through  voting  privileges 
to  be  provided  to  variable  contract 
owners,  MSS  and  any  of  its  affiliates 
will  vote  their  shares  of  any  Fund  in  the 
same  proportion  as  all  variable  contract 
owners  having  voting  rights  with 
respect  to  the  relevant  Fund  or  in  such 
other  manner  as  may  be  required  by  the 
Commission  or  its  staff. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders  (which  for  these  purposes, 
will  be  the  persons  having  a  voting 
interest  in  shares  of  the  relevant  Fund), 
and,  in  particular,  each  Fund  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  section  16  of  the  Act  not  to 
require  such  meetings)  or  comply  with 
section  16(c)  of  the  Act  (although 
Existing  Funds  are  not,  and  Future 
Fimds  will  not  be,  the  type  of  trust 
described  in  the  section  16(c)  of  the 
Act),  as  well  as  with  section  16(a)  of  the 
Act  and,  if  and  when  applicable,  section 
16(b)  of  the  Act.  Further,  each  Fund  will 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  and 
all  Qualified  Plans  investing  in  the 
Fund  that  disclosure  in  separate  account 
prospectuses  or  any  Qualified  Plan 
prospectuses  or  other  Plan  disclosure 
documents  regarding  potential  risks  of 
mixed  and  shared  funding  may  be 
appropriate.  Each  Fund  will  disclose  in 
its  prospectus  that:  (a)  Shares  of  the 
Fund  may  be  offered  to  insurance 
company  separate  accounts  for  both 
variable  annuity  and  variable  life 
insurance  contracts  and  to  Qualified 
Plans;  (b)  due  to  differences  in  tax 
treatments  and  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Fund  and  the 
interests  of  Qualified  Plans  investing  in 
the  Fimd  may  conflict;  and  (c)  the 
Fund's  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  irreconcilable  conflicts  and 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflict. 

11.  If,  and  to  the  extent  that.  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  Act  are 
amended,  or  proposed  Rule  6e-3  imder 
the  Act  is  adopted,  to  provide 


exemptive  relief  bom  any  provision  of 
the  Act,  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then  the 
Funds  and/or  the  Participating 
Insurance  Companies,  as  appropriate, 
will  take  such  steps  as  may  be  necessary 
to  comply  with  Rules  6e-2  or  6e-3(T)  as 
amended,  or  Rule  6e-3  as  adopted,  as 
such  rules  are  applicable. 

12.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  of  each 
relevant  Fund  such  reports,  materials,  or 
data  as  such  Board  reasonably  may 
request  so  that  the  Board  may  fully  carry 
out  the  obUgations  imposed  upon  it  by 
the  conditions  contained  in  this 
Application,  and  said  reports,  materials, 
and  data  shall  be  submitted  more 
frequentiy  if  deemed  appropriate  by  the 
Board.  The  obligations  of  the 
Participating  Insurance  Companies  and 
Qualified  Plans  to  provide  these  reports, 
materials,  and  data  to  the  Board  will  be 

a  contractual  obligation  under  their 
agreements  governing  participation  in 
the  Funds. 

13.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of  a 
Fund,  and  all  action  by  the  Board  with 
regard  to  determining  the  existence  of  a 
conflict,  notifying  Participants  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  or  other  appropriate  records 
of  Uie  Board,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to    • 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-11412  Filed  5-7-03:  8:45  am) 
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ANNOUNCEMENT:  68  FR  23332.  May  1, 
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STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Sti^et,  NW., 
Washington,  DC. 
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MEETING:  Tuesday,  May  6,  2003,  at  10 

a.m. 

CHANGE  IN  THE  MEETING:  Cancellation  of 
meeting. 
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The  Closed  Meeting  scheduled  for 
Tuesday,  May  6,  2003,  has  been 
cancelled. 

At  times,  changes  in  Conunission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  May  5,  2003. 
Jonathan  G.  Katz, 

Secretary- 

[FR  Doc.  03-11567  Filed  5-6-03;  11:51  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7774;  File  No.  SR-Amex- 
2003-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tfie 
American  Stock  Exchange  LLC  To 
Increase  tf>e  Maximum  Size  of  Equity 
Orders  That  May  Be  Sent  Through  the 
Exchange's  Order  Entry  System 

April  30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),'  and  Rule  19b-4 
thereunder,  2  notice  is  hereby  given  that 
on  April  23,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.   . 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  increase 
the  maximum  size  of  equity  orders  that 
may  be  sent  through  the  Exchange's 
order  entry  system. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  thB  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  maximum  size  of 
equity  orders  that  may  be  sent  through 
the  Exchange's  order  entry  system  is 
30,099  shares,  and  the  maximum  size  of 
Exchange  Traded  Fund  and  Trust  Issued 
Receipts  orders  is  99,999  shares  and 
99,900  shares,  respectively.  The 
Exchange  now  proposes  to  increase  the 
maximum  size  of  equity  orders  that  may 
be  sent  through  its  order  entry  system  to 
99,900  shares.  The  Exchange  believes 
that  the  proposed  increase  in  the  size  of 
system  eligible  equity  orders  will 
benefit  investors  by  giving  them  an 
additional  method  for  sending  orders  to 
the  Amex. 

2.  Statutory  Basis 

The  increase  in  the  maximum  size  of 
equity  orders  that  may  be  sent  through 
the  Exchange's  order  entry  system  is 
consistent  with  section  6(b)  ^  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  *  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  increase  in  the  maximum  size  of 
equity  orders  that  may  use  the 
Exchange's  order  entry  system  will 
impose  no  bm-den  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  S9lf-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
increase  in  the  maximum  size  of  equity 
orders  that  may  use  the  Exchange's 
order  entry  system. 


m.  Date  of  Effectiveness  of  the         > 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  s  and  subparagraph  (f)(5)  of 
Rule  19b— 4  ^  thereunder  because  it 
effects  a  change  in  an  existing  order 
entry  or  trading  system  that  (i)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  access  to  or  availability 
of  the  system.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secmities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2003-32  and  should  be  submitted 
by  May  29,  2003. 

For  the  Commission,  by  the  Division  of 
M£irket  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11413  Filed  5-7-03;  8:45  am) 

BILLING  CODE  WIO-OI-P 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


MSU.S.C.  78f. 
M5U.S.C.  78f(bl(5). 


5  15  U.S.C.  78s(b)(3)(A). 
<>17  CFR  240.19b-4(f)(5). 
'  17  CFR  200.30-3(a)(12). 
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ly  1,2003. 

,  Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
d'Act"),!  and  Rule  19b-4  thereunder,^ 
riotice  is  hereby  given  that  on  April  2, 
^003,  the  American  Stock  Exchange  LLC 
C'Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(rSEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
i$  publishing  this  notice  to  solicit 
qomments  on  the  proposed  rule  change 
f^om  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

I  The  Exchange  proposes  to  extend  for 
six-months  its  pilot  specialist  allocation 
and  performance  evaluation  rules  for 
securities  admitted  to  dealings  on  an 
unlisted  trading  privileges  ("LJTP") 
basis  to  permit  these  rules  to  remain  in 
effect  while  the  Commission  considers 
permanent  approval.  The  texts  of  the 
pilot  rules  are  available  at  the  Office  of 
the  Secretary,  the  principal  office  of  the 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
id  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


75  U.S.C.  78s(b)(l). 
'll7CFR240.19b-4. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  its 
specialist  allocation  and  performance 
evaluation  rules  for  securities  admitted 
to  dealings  on  a  UTP  basis  to  permit  the 
Commission  to  consider  the  permanent 
approval  of  these  rules.  The 
Commission  approved  on  a  pilot  basis, 
through  two  independent  approval 
orders,  the  Exchange's  specialist 
allocation  and  performance  evaluation 
procedures  with  respect  to  securities 
admitted  to  trading  pursuant  to  UTP 
("Pilots").3  Amex  Rule  28,  "Allocation 
of  Securities  Admitted  to  Dealings  on  an 
Unlisted  Trading  Privileges  ("UTP") 
Basis,"  details  the  Exchange's  specialist 
allocation  rules  for  UTP  trading  and 
Amex  Rule  29,  "Market  Quality 
Committee"  details  the  Exchange's 
specialist  performance  evaluation  rules 
for  UTP  trading.  The  proposed  rule 
change  does  not  alter  the  operation  of 
either  of  the  Pilots  in  any  way.''  This 
filing  extends  the  effective  dates  of  both 
Amex  Rule  28  and  Amex  Rule  29  until 
October  5,  2003. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
the  provisions  of  section  6(b)(5)  of  the 
Act,^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  also 
believes  that  the  continued  trading  of 
securities  on  a  UTP  basis  will  provide 
investors  with  increased  flexibility  in 
satisfying  their  investment  needs  by 
providing  additional  choice  and 
increased  competition  in  markets  to 
effect  transactions  in  the  securities 
subject  to  unlisted  trading. 


'  For  a  description  of  the  Pilots,  see  Securities 
Exchange  Act  Release  Nos.  45698  (April  5,  2002), 
67  FR  18051  (April  12,  2002).  and  46750  (October 
30,  2002),  67  FR  67880  (November  7.  2002). . 

••Telephone  conference  between  Bill  Floyd-Jones, 
Associate  General  Counsel,  Amex,  and  Christopher 
B.  Stone,  Special  Counsel,  Division  of  Market 
Regulation,  Commission  (April  23,  2003).  The 
Exchange's  filing  contained  a  detailed  description 
of  the  Pilots.  That  description  has  not  been 
included  in  this  notice  because  it  is  duplicative  of 
the  descriptions  contained  in  the  original  approval 
orders  for  the  Pilots. 

=  15  U.S.C.  78f(b). 

«15U.S.C.  78J[b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition.  The 
proposed  rule  change,  in  fact,  willtend 
to  enhance  competition  by  providing 
investors  with  additional  choice  and 
increased  competition  in  markets  to 
effect  transactions  in  securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  7  and  Rule  19b-4(f)(6)8 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  fi-om  the  date  of  filing,  or  such 
shorter  time  as 'the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  of  the  proposed  rule  change 
or  the  Commission  waives  such  prior 
notice.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

The  Amex  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  and  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Waiving  the  pre-filing  notice  and 
accelerating  the  operative  date  will 
permit  the  continuous  operation  of 
Amex's  specialist  allocation  and 
performance  evaluation  rules  vfith 
respect  to  the  trading  of  securities 
pursuant  to  UTP.  Moreover,  during  the 


'15  U.S.C.  78s(b)(3)(A). 
8  17CFR240.19b-4(0(6). 
sSeesecUon  19(b)(3)(C)  of  the  Act,  15  U.S.C. 
78s(b)(3)(C). 
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initial  operation  period  of  the  Pilots,  the 
Commission  did  not  receive  any 
comments,  and,  the  Commission 
expects  the  Exchange  to  request 
permanent  approval  of  these  rules 
during  the  Pilot  extension  period.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.  1"  The  pilot  will  be 
effective  for  six  months  from  April  5, 
2003  until  October  5,  2003. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2003-23  and  should  be 
submitted  by  May  29,  2003. 

For  the  Commission,  by  the  Division  of 
Alarket  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-11443  Filed  5-7-03;  8:45  am] 
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COMMISSION 

[Release  No.  34-47775;  File  No.  SR-CBOE- 
200S-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto,  by  the 
Chicago  Board  Options  Exchange,  Inc. 
To  Prohibit  Clearing  Firms  From 
Accepting  Certain  Third-Party  Deposits 

April  30,  2003. 

On  February  10,  2003,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
establish  CBOE  Rule  4.21  which  would 
prohibit,  with  certain  exceptions, 
member  firms  that  clear  and  carry  the 
accounts  of  options  market  makers 
("Clearing  Firms")  from  accepting 
deposits  to  such  accounts  if  the  check, 
funds  transfer  or  securities  is  drawn 
from  a  third  party's  account.  The 
proposed  rule  change  also  would 
establish  record  retention  requirements 
for  the  Clearing  Firm  to  follow  if  it 
accepts  deposits  from  third  parties 
pursuant  to  the  permitted  exceptions. 
The  CBOE  filed  Amendment  No.  1  to 
the  proposal  on  March  5,  2003.  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  March  28,  2003. ^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange''  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  5  and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  rule  change  establishes  a  practice 


'"For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rjule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

>' 17  CFR  20O.3O-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  47553 
(March  21,  2003),  68  FR  15254. 

••  In  approving  this  proposed  rule  change,  as 
amended,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

5 15  U.S.C.  78f. 

ei5U.S.C.78f(b)(5).  '' 


that  should  help  to  protect  Clearing 
Firms  from  risks  associated  with 
improper  transfers  of  funds  and 
securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change,  as  amended,  (File 
No.  SR-CBOE-2003-05)  be,  and  it 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11414  Filed  5-7-03;  8:45  am] 
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National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Modifying  Clearing  Fund 
Rules  and  Procedures 

April  30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, ^  notice 
is  hereby  given  that  on  April  7,  2003, 
the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  eliminates 
the  reference  to  "bearer"  bonds  in 
section  1  of  NSCC's  Rule  4  (Clearing 
Fund)  because  bearer  bonds  have  not 
been  issued  for  some  time  and 
consequently  are  not  eligible  for  deposit 
with  NSCC. 

n.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


M5  U.S.C.  78s(h)(2). 

» 17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 
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rule  change.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Prior  to  this  rule  change.  Rule  4, 
section  1  of  NSCC's  Rules  and 
Procedures  stated  that  NSCC,  in  its 
discretion,  could  permit  part  of  a 
participant's  clearing  fund  deposit  to  be 
evidenced  by  cm  open  accoimt 
indebtedness  secured  by  "beeirer" 
bonds.  This  proposed  rule  change 
eliminates  the  reference  to  "bearer" 
bonds  because  bearer  bonds  have  not 
been  issued  for  some  time  now  and 
consequently  are  not  eligible  for  deposit 
with  NSCC. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisityis 
of  section  1 7A  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  because  it 
makes  a  technical  change  to  NSCC's 
rules  to  properly  reflect  the  type  of 
bonds  eligible  for  clearing  fund 
purposes  and  because  it  constitutes  a 
stated  practice  with  respect  to  the 
administration  and  enforcement  of  an 
existing  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
sohcited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act -»  and  of 
Securities  Exchange  Act  Rule  19b- 
4(f)(4)s  because  the  proposed  rule 
change  effects  a  change  in  an  existing 
service  that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
NSCC's  custody  or  control  and  does  not 
significantly  affect  the  respective  rights 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 
^15  U.S.C.  78q-l. 
115  U.S.C.  78s(b)(3)(AHiii). 
s  17  CFR  240.19b-4(f)(4). 


or  obligations  of  NSCC  bi^the  persons 
using  the  service.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  v^ritten  submissions 
should  file  six  copies  theredf  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW, 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-06.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  widi  the  Commission,  and  all 
written  commimications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  pubUc  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC,  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  NSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2003-06  and 
should  be  subpiitted  May  29,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11446  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47786;  File  No.  SR-PCX- 
2003-08] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Exchange,  inc..  Relating  to 
a  One- Year  Pilot  for  Options 
Intermarket  Linkage  Fees 

May  2,  2003. 

On  March  11,  2003,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b— 4  thereunder,-  a  proposed  rule 
change  to  amend  its  fee  structure  to 
clarify  which  fees  apply  to  trades 
pertaining  to  the  options  intermarket 
linkage  ("Linkage")  and  to  specify  that 
such  fees  are  for  a  one-year  pilot.  On 
March  21,  2003,  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3 

The  Commission  published  the 
amended  proposal  for  comment  in  the 
Federal  Register  on  March  28,  2003." 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposal  rule  change,  as  amended. 

Two  PCX  fees  would  apply  to  Linkage 
trades  other  than  satisfaction  orders:  A 
per  transaction  per  contract  side  fee  of 
$.21;  and  a  $.05  comparison  fee.  Each  of 
these  Linkage-related  fees  would  be 
implemented  as  a  one-year  pilot, 
expiring  on  January  31,  2004. 

■Phe  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act.^ 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(4)  of  the  Act,^  which 
requires  that  the  rules  of  an  exchange 
provide  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  The  Commission 


»17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(bHl). 

2  17CFR240.19b-4. 

'  See  letter  from  Mai  Shiver.  Senior  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy  J.  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  March  18,  2003  ("Amendment 
No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  47560 
(March  21,  2003),  68  FR  15257. 

5  5  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

•6  15  U.S.C.  78f. 

'7  15U.S.C.  78f[b)(4). 


24780 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003 /Notices 


believes  the  one-year  pilot  will  give  the 
Exchange  and  the  Commission  the 
opportunity  to  evaluate  whether  these 
fees  are  appropriate. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change,  as  amended,  is 
approved  on  a  pilot  basis  until  January 
31,2004. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-11442  Filed  5-7-03;  8:45  am] 

BILLING  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47785;  File  No.  SR-Phlx- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadlelphia  Stock  Exchange,  Inc.  To 
Amend  Its  Rules  Regarding  the 
Calculation  of  Record  Dates,  Ex- 
Dividend  Dates  and  Ex-Rights  Dates 

May  2,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  1 1 , 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Exchange  has  designated  the  proposed 
rule  change  as  constituting  a  "non- 
controversial"  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act.^  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  817  ("Record  Date  "),  Phlx 
Rule  825  ("Ex-dividend  Procedure"), 
Phlx  Rule  826  ("Ex-rights  Procedure") 
and  Phlx  Rule  831  ("Special  Ex- 
dividend  Rulings").  The  proposed 
amendments  are  intended  by  the 
Exchange  to  update  several  archaic  rules 


•15U.S.C.  78s(b)(2). 

99  17  CFR  200.3(}-3(a)(12). 

'  15  U.S.C  78s(b)(l)- 

2l7CFR240.19b-4. 

3  17CFR240.19b(f)(6). 


that  specify  how  record  dates,  ex- 
dividend  dates  and  ex-rights  dates  are 
calculated.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  deleted 
text  is  [bracketed]. 
***** 

Rule  817.  Record  Date 

Rule  817.  A  company  is  not  permitted 
to  close  its  stock  transfer  books  for  any 
reason,  including  the  declaration  of  a 
dividend.  Rather,  it  must  establish  a 
record  date  for  shareholders  entitled  to 
a  dividend  which  is  at  least  ten  days 
after  the  date  on  which  the  dividend  is 
declared  (declaration  date). 

[However,  in  the  case  of  stock  issues 
that  do  not  have  transfer  facilities  in  the 
Philadelphia  metropolitan  area,  the 
record  date  shall  not  be  less  than  such 
number  of  additional  days  (in  excess  of 
ten)  after  the  declaration  date  as  is  equal 
to  the  mailing  time  (regular  mail) 
between  Philadelphia  and  the  city  in 
which  the  Transfer  Agent  is  located. 
The  requirement  for  additional  time 
between  the  declaration  date  and  the 
record  date  would  also  apply  in  cases 
where  there  is  an  intervening  holiday  or 
where  the  record  date  falls  on  a 
weekend.) 

A  company  is  also  required  to  give  the 
Exchange  at  least  ten  days  notice  in 
advance  of  a  record  date  established  for 
any  other  purpose,  including  meetings 
of  shareholders. 


Rule  825.  Ex-Dividend  Procedure 

Rule  825.  [In  the  establishment  and 
announcement  of  ex-dividend  dates,  the 
Exchange  proceeds  as  follows: 

(a)  The  "ex-dividend"  date 
established  by  the  Exchange  is  based  on 
the  location  of  the  transfer  facilities 
either  in,  or  nearest  to,  Philadelphia. 
Thus,  if  an  issue  transfers  both  in 
Philadelphia  and  outside  of 
Philadelphia  the  "ex"  date  is  based  on 
the  Philadelphia  transfer  facilities.  If  an 
issue  does  not  transfer  in  Philadelphia, 
but  transfers  in  two  or  more  cities 
outside  of  that  area,  the  "ex"  date  is 
based  on  the  location  of  the  transfer 
facilities  closest  to  Philadelphia. 

(b)  Transfer  Facilities  Located  in 
Philadelphia — ]  Transactions  in  stocks 
(except  those  made  for  "cash")  [for 
which  there  exists  transfer  facilities  in 
Philadelphia]  are  ex-dividend  on  the 
second  business  day  preceding  the 
record  date.  If  the  record  date  selected 
is  not  a  business  day,  the  stock  will  be 
quoted  ex-dividend  on  the  third 
preceding  business  day.  "Cash" 
transactions  are  ex-dividend  on  the 
business  day  following  the  record  date. 

[(c)  Transfer  Facilities  Located 
Outside  Philadelphia — The  Exchange 


will  establish  an  "Ex-dividend"  date  for 
those  stocks  with  transfer  facilities  only 
outside  Philadelphia  predicated  on  a 
theoretical  "equivalent  Philadelphia 
record  date".  The  equivalent 
Philadelphia  record  date  is  the  last 
business  day  on  which  securities  may 
be  mailed  in  Philadelphia  and  reach  the 
out-of-town  transfer  office,  by  regular 
mail,  in  time  to  effect  transfer  by  the 
record  date.  "Regular  way"  transactions 
in  these  stocks  are  ex-dividend  on  the 
second  business  day  preceding  the 
equivalent  Philadelphia  record  date. 
Transactions  in  such  stocks  made  for 
"cash"  are  ex-dividend  on  the  business 
day  following  such  equivalent 
Philadelphia  record  date. 

(d)  To  avoid  unnecessary  claims  for 
dividends,  members  receiving  deliveries 
of  stocks  against  "dividend  on" 
transactions  are  urged  to  provide  for  the 
earliest  mailing  of  such  stocks  which 
transfer  out  of  town,  in  order  to  ensure 
receipt  by  the  transfer  agent  by  the 
record  date.] 


Rule  826.  Ex-Rights  Procedure 

Rule  826.  In  the  establishment  and 
announcement  of  ex-rights  dates,  the 
Exchange  proceeds  as  follows: 

Subscription  Price  Established — 
Where  the  Subscription  price  and  all 
other  terms  of  the  rights  and 
subscription  offering  are  established 
sufficiently  in  advance  of  the  record 
date  to  determine  the  value  of  the  rights 
(and  the  registration  statement  relating 
to  the  offering  has  been  declared 
effective  by  the  SEC  sufficiently  in 
advance  of  the  record  date),  transactions 
in  stocks  to  which  the  rights  pertain  are 
quoted  ex-rights  in  a  manner  similar  to 
that  described  in  Rule  825  above. 

Subscription  Price  Not  Known — 
Where  the  subscription  price  and  all 
other  terms  of  the  rights  and 
subscription  offering  are  not  known 
sufficiently  in  advance  of  the  record 
date  to  determine  the  value  of  the  rights, 
the  Exchange  will  rule  the  stock  ex- 
rights  on  the  day  following  the  date  the 
rights  commence  trading  (which,  in 
most  instances,  is  a  date  subsequent  to 
the  record  date  for  the  subscription 
offering). 

Under  such  circumstances,  the 
Exchange  requires  that  all  deliveries  of 
stock  made  aJFter  the  record  date  [(or 
"equivalent  Philadelphia  record  date", 
where  appropriate)]  in  settlement  of 
transactions  made  prior  to  the  ex-rights 
date,  and  on  a  "rights  on"  basis  carry 
"due  bills"  for  the  rights. 
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Rule  831.  Special  Ex-Dividend  Rulings 

Rule  831.  If,  as  required  by  Exchange 
rules,  the  Exchange  does  not  receive  a 
notice  of  a  dividend  declaration 
sufficiently  in  advance  of  a  record  date 
to  permit  a  stock  to  be  quoted  "ex- 
dividend"  in  the  usual  manner,  the 
Bxchange  quotes  the  stock  "ex- 
dividend"  as  soon  as  possible  following 
receipt  of  notice  of  the  dividend.  The 
Exchange  also  rules  that  the  "dividend 
on"  purchaser  (in  transactions  made 
during  the  interval  between  the  date 
when  the  stock  should  have  been 
quoted  "ex"  and  the  date  when  the 
stock  is  actually  quoted  "ex")  is  entitled 
to  receive  the  dividend  from  the  seller. 
The  seller  in  such  transactions  is 
required  to  give  to  the  purchaser  a  due 
bill,  covering  the  amount  of  the 
dividend,  to  be  redeemed  subsequent  to 
the  payment  date  for  the  dividend. 

!  Larger  or  Valuable  Dividends, 
Dividends  "Not  in  Kind",  and  SpUt-ups 
Effected  as  Stock  Distributions — When 
large  or  valuable  cash  or  stock 
dividends  (usually  25%  or  more),  or  a 
dividend  "not  in  kind",  (i.e.,  a 
distribution  of  securities  of  another 
issuer),  or  a  split-up  is  declared,  it  is  the 
policy  of  the  Exchange  to  postpone  the 
"eoc-dividend"  or  "ex-distribution"  date 
until  the  dividend  has  been  paid.  The 
reason  for  this  is  so  that  the  stock  is  not 
quoted  at  the  substantially  lower  "ex- 
dividend"  or  "ex-distribution"  price 
until  the  distribution  is  received  by 
shareholders.  If  this  were  not  the  case, 
the  collateral  value  of  the  stock  would 
be  reduced  between  the  "ex"  date  and 
payment  date,  and  the  shareholder 
might  be  required  to  provide  additional 
Collateral. 

I  In  the  case  of  dividends  "not  in  kind" 
(regardless  of  its  size  in  relation  to  the 
listed  security),  it  will  be  necessary  to 
postpone  the  "ex-dividend"  date  in  the 
event  a  market  does  not  exist  in  the 
security  to  be  distributed  at  the  time  the 
listed  issue  would  normally  be  quoted 
"ix-dividend". 


I  In  all  of  the  above  instances,  the 
postponement  of  the  "ex"  date  until 
after  the  payment  date  makes  it  possible 
for  shareholders  to  sell  all  of  their 
holdings  at  one  tim^,  on  a  "dividend 
on"  basis  (prior  to  the  "ex"  date).  As  a 
result  of  this  ruling,  purchasers  of  the 
stock  prior  to  the  "ex"  date  continue  to 
pay  a  "dividend  on"  price,  but  will  not 
receive  the  dividend  payment  from  the 
cc^mpany.  Accordingly,  the  Exchange 
rules  that  the  "dividend  on"  purchaser 
is  entitled  to  receive  the  dividend  from 
the  seller.  The  seller,  in  turn,  is  required 
to  give  the  purchaser  a  due  bill, 
covering  the  amoimt  of  the  dividend,  to 


be  redeemed  on  the  date  fixed  by  the 
Exchange. 

"Cash"  Transactions — The  Ex- 
Dividend  Rule  of  the  Exchange  specifies 
that  "cash"  transactions  (in  which 
delivery  of  the  security  must  be  made 
on  the  date  of  the  transaction)  [in  the 
case  of  stocks  transferring  in  the 
Philadelphia  Metropolitan  area,)  shall 
be  "ex-dividend"  on  the  business  day 
following  the  record  date[,  and  in  the 
case  of  stocks  transferring  only  outside 
of  that  area  shall  be  "ex-dividend"  on 
the  business  day  following  the 
"equivalent  Philadelphia  record  date"). 
***** 

n.  Self-^egulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  amend 
several  archaic  rules  that  specify  how 
record  dates,  ex-dividend  dates  and  ex- 
rights  dates  are  to  be  calculated.  Phlx 
Rules  817,  825,  826  and  831  specify  that 
a  longer  record  date,  ex-dividend  or  ex- 
rights  date,  as  the  case  may  be,  may  be 
used  where  the  issuer  has  a  transfer 
agent  located  outside  the  Philadelphia 
metropolitan  area.  Given  the  current 
state  of  communication  networks  and 
electronic  interaction  among  issuers,  the. 
Exchange,  transfer  agents  and  investors, 
the  Exchange  believes  that  these 
additional  time  periods  are  no  longer 
necessary.  The  Exchange  also  states  that 
these  rules,  as  amended,  are  similar  to 
Rules  510,  512,  513  and  521  of  the 
American  Stock  Exchange,  LLC.  The 
proposed  changes  to  the  Exchange's 
rules  are  discussed  below. 

Phlx  Rule  81 7.  Currently,  Phlx  Rule 
817  provides  generally  that  a  company 
listed  on  Phlx  must  establish  a  record 
date  for  shareholders  entitled  to  a 
dividend,  which  is  at  least  ten  days  after 
the  date  on  which  the  dividend  is 
declared.  For  issuers  that  do  not  have 
transfer  facilities  in  the  Philadelphia 
metropolitan  area,  however,  current 
Phlx  Rule  817  provides  that  the  record 


date  may  be  extended  by  the  time  equal 
to  the  mailing  time  between 
Philadelphia  and  the  city  in  which  the 
transfer  agent  is  located.  Because  today 
most  communication  among  issuers,  the 
Exchange,  transfer  agents  and  investors 
is  conducted  electronically,  the 
Exchange  believes  it  no  longer  makes 
sense  to  distinguish  between  issuers 
with  transfer  agents  located  in 
Philadelphia  and  those  with  transfer 
agents  located  outside  the  Philadelphia 
metropolitan  area  when  calculating  a 
record  date.  As  amended,  Phlx  Rule  817 
will  apply  a  uniform  ten-day  rule  for 
establishing  a  record  date  to  all  Phlx 
issuers. 

Phlx  Rule  825.  Similarly,  Phlx  Rule 
825  currently  provides  that  issuers  with 
transfer  agent  facilities  located  outside 
the  Philadelphia  metropolitan  area  can 
have  a  longer  period  between  the 
declaration  of  a  dividend  and  the 
establishment  of  an  "ex-dividend"  date. 
This  longer  period  is  based  on  the  time 
equal  to  the  mailing  time  between 
Philadelphia  and  a  transfer  facility 
located  outside  Philadelphia.  Again, 
since  most  communications  in  the 
securities  industry  no  longer  rely  on 
regular  mail,  the  Exchange  believes  that 
it  is  reasonable  to  put  Philadelphia 
issuers  and  non-Philadelphia  issuers  on 
equal  footing  when  it  comes  to 
establishing  an  "ex-dividend"  date.  As 
amended,  Phlx  Rule  825  will  uniformly 
provide  that  all  stock  dividends  are  "ex- 
dividend"  on  the  second  business  day 
preceding  the  record  date  and  all  cash 
dividends  are  "ex-dividend"  on  the  day 
following  the  record  date. 

Phlx  Rule  826.  Phbc  Rule  826  provides 
that  the  transactions  in  stocks  to  which 
rights  attach  are  quoted  "ex-rights"  in  a 
manner  similar  to  that  described  in  Phlx 
Rule  825.  This  reference  to  Phlx  Rule 

825  should  remain,  subject  to  the 
changes  to  Phlx  Rule  825  discussed 
above.  The  last  paragraph  of  Phlx  Rule 

826  is  proposed  to  be  amended, 
however,  because  of  the  explicit 
reference  to  "equivalent  Philadelphia 
record  date,"  which  is  being  eliminated 
along  with  the  other  geographical 
references  from  Phlx  Rule  825. 

Phlx  Rule  831.  Phlx  Rule  831  repeats 
the  ex-dividend  date  rule  set  forth  in 
Phlx  Rule  825  as  it  pertains  to  cash 
transactions  (i.e.,  where  an  issuer  pays 
a  dividend  in  cash).  Because  Phlx  Rule 
825  is  being  amended  to  eliminate 
distinctions  between  Philadelphia  and 
non-Philadelphia  issuers,  Phlx  Rule  831 
must  also  be  amended  so  that  the  rules 
are  consistent. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposed  rule  change  is  consistent  with 
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section  6(b)  of  the  Act-*  in  general,  and 
hirthers  the  objectives  of  section 
6(b)(5)  5  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  by 
removing  outdated  provisions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

I.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.^  Because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act «  and  Rule  19b- 
4(f)(6)  9  thereunder.  10 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  11  normally  does  not 
become  operative  prior  to  thirty  days 
after  the  date  of  filing.  However, 
pursuant  to  Rule  19b-^(f)(6)(iii),  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Phlx  has  requested  that  the 
proposed  rule  change  become  operative 
immediately  upon  filing  so  that  the 


«15U.S.C.  78f(b). 

5  15  U.S.C.  78f(b)(5). 

eiSU.S.C.  78s(b)(3)(A). 

'17CFR240.19b-4tO(6). 

» 15  U.S.C.  78s(b)(3)(A). 

» 17  CFR  24O-19b-4(0(6). 

'"As  required  under  Rule  19b-4(n(6)(iii),  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

'»17CFR240.19b-^(f)(6). 


Exchange  may  remain  competitive  with 
other  exchanges  with  similar  rules  in 
effect. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
designate  the  proposed  rule  change 
immediately  operative.  Accelerating  the 
operative  date  should  permit  the 
Exchange's  rules  to  reflect  current 
business  practices.'^  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  proposed  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  ^he  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  • 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provi^ons  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-24  and  should  be 
submitted  by  May  29,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-11444  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


'^  For  purposes  of  only  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  20O.3O-3(a)(12). 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  form  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35): 

SSS  Form  22 

Title:  Claim  Documentation  Form — 
Conscientious  Objector. 

Purpose:  Is  used  to  document  a  claim 
for  classification  as  a  conscientious 
objector. 

Respondents:  Registrants  who  claim 
to  be  conscientious  objectors. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  one 
hour  per  individual. 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System,  Reports 
Clearance  Officer,  Arlington,  Virginia 
22209-2425. 

Written  comments  and  ' 

recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  30  days  of 
publication  of  this  notice  to  the 
Selective  Service  System,  Reports 
Clearance  Officer,  Arlington,  Virginia, 
22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235, 
Washington,  DC  20435. 

Dated:  March  11.2003. 
L«wis  C.  Brodsky, 

Acting  Director. 

[PR  Doc.  03-11463  Filed  5-7-03;  8:45  am] 

BILLING  CODE  801V01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  4359] 

Bureau  of  Polltlcai-Mllitary  Affairs: 
Directorate  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
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in  compliance  with  section  36(f)  of  the 
Anns  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  ten  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  J.  Berry,  Director,  Office  of  Defense 
Trade  Controls  Licensing,  Directorate  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202-663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
36(f)  of  the  Arms  Export  Control  Act 
naandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  May  2.  2003.  *« 

Terry  L.  Davis, 

Acting  Director,  Office  of  Defense  Trade 
Controls  Licensing,  Directorate  of  Defense 
Trade  Controls,  Bureau  of  Political-Military 
Affairs,  Department  of  State. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
ofjthe  Arms  Export  Control  Act,  I  am 
transmitting  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of^50,000.o6o  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  commercial 
activities  with  Russia  and  Kazaldistan  related 
to  the  Proton  Space  Launch  Vehicle  beyond 
those  specified  in  DtC  001-03  dated  January 
24,  2003,  DTC  147-02  dated  July  26,  2002; 
DTC  182-02  dated  June  27.  2002;  DTC  124- 
02  dated  May  22,  2002;  DTC  022-02  dated 
May  1.  2002;  DTC  038-01  dated  April  30, 
2001;  DTC  034-01  dated  March  1,  2001;  DTC 
014-01  dated  March  7,  2000;  DTC  098-99 
dated  August  5,  1'999;  and  DTC  039-98  dated 
March  19,  1998. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Asfistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  022-03. 
The  Honorable  Richard  G.  Lugar, 
Chairman  Committee  on  Foreign  Relations, 

Onited  States  Senate. 

Dear  Mr.  Chairman:  Pursuant  to  section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 


commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  commercial 
activities  with  Russia,  Ukraine  and  Norway 
related  to  the  launch  of  commercial  satellites 
ft-om  the  Pacific  Ocean  utilizing  a  modified 
oil  platform  beyond  the  period  specified  in 
DTC  002-03  dated  January  24.  2003;  DTC 
148-02  dated  July  26,  2002;  DTC  123-02 
dated  May  22,  2002;  DTC  023-02  dated  May 
1,  2002;  DTC  048-01  dated  April  30,  2001; 
DTC  026-00  dated  May  19,  2000;  DTC  124- 
99  dated  November  10,  1999;  DTC  006-99 
dated  Aprjl  16, 1999;  and  DTC  016-97  dated 
July  25,  1997. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  023-03. 
The  Honorable  Richard  G.  Lugar, 
Chairman,  Committee  on  Foreign  Relations, 

United  States  Senate. 

Dear  Mr.  Chairman:  Pursuant  to  section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transition  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  for  cooperation  in 
the  co-development  of  Japan's  Galaxy 
Express  (formerly  J-1)  space  launch  vehicle 
program  beyond  the  period  specified  in  DTC 
003-03. 

The  United  St3tes  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  smd  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  024-03. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transition  contained  in  the  attached 
certification  involves  the  transfer  of  technical 


data,  assistance  and  manufacturing  know- 
how  to  Jordan  for  the  modernization  and 
upgrade  of  1,200  M113A1  vehicles  to  the 
Mll3A2Mkl  Armored  Personnel  Carrier 
configuration  for  the  Jordan  Armed  Forces. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in ' 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Utelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  005-03. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  that  are  firearms  controlled  under 
category  I  of  the  United  States  Munitions  List 
sold  commercially  under  a  contract  in  the 
amount  of  S1,000J300  or  more. 

The  transition  contained  in  the  attached 
certification  involves  the  transfer  of  export  of 
132  .50  caliber  semi-automatic  sniper  rifles 
and  associated  equipment  to  the  Greek  Army. 
The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  cpntained  in 
the  formal  certification  which,  though 
unclassified,  contains  business-information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  006-02. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives.. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  and  defense  articles  in 
the  amount  of  $25,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  three  S-70B 
helicopters  with  enhanced  configuration 
(previously  S-70B-6  configuration)  to  the 
Government  of  Greece. 

The  United  States  Government  is  prepai^d 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,"publication  of  which  could  cause 
competitive  Ijarm  to  the  United  States  firm 
concerned. 
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Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  007-03. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
eulicles  or  defense  services  sold 
commercially  under  a  contract  in  the  cimount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  to  France  and  its 
subcontractors  in  Germany,  Switzerlsind, 
Sweden,  Spain  and  the  United  Kingdom  for 
the  launch  of  two  commercial 
communications  satellites  to  be  owned  and 
operated  by  a  U.S.  firm. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  008-03. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  emi 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data,  defense  services,  and  hardware  to 
Germany  for  the  manufacture  of  components 
for  the  Standard  Advanced  Dewar  Assembly 
n  Thermal  Imaging  System  for  end-use  by  the 
Ministries  of  Defense  in  Germany, 
Switzerland,  Belgium,  Australia,  Canada, 
Denmark,  Greece,  Italy.  The  Netherlands, 
Norway,  Spain,  Sweden,  and  Turkey. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  011-03. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 


transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data,  defense  articles 
and  defense  services  for  demonstration, 
manufacturing  and  in-service  support  phases 
of  the  Airborne  Electronic  Reconnaissance 
System  known  as  Project  EXTRACT  for  end- 
use  by  the  United  Kingdom  Ministry  of 
Defence. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  014-03. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act  (AECA),  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  seryices  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  described  in  the  attached 
certification  consists  of  the  export  of  Sentinel 
radar  assemblies  and  related  equipment  to 
the  U.S.  Armed  Forces  in  Kuwait. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Pursuant  to  a  Presidential  delegation  of 
authority,  and  authority  delegated  by  the 
Secretary  of  State  under  section  36(c)  of  the 
AECA,  I  wish  to  notify  you  that  the  Under 
Secretary  of  State  for  Arms  Control  and 
International  Security  has  determined  that  an 
emergency  exists  which  requires  that  the 
export  license  pertaining  to  the  proposed 
transfer  will  become  effective  immediately  in 
the  national  interests  of  the  United  States. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

[FR  Doc.  03-11464  Filed  5-7-03;  8:45  am] 

BIUJNG  CODE  4710-25-M 


DEPARTMENT  OF  ST^TE 

[Public  Notice  4360] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Certifications  Pursuant  to  Section  609 
of  Public  Law  101-162 

summary:  On  April  30,  2003,  the 
Department  of  State  certified,  pursuant 
to  section  609  of  Public  Law  101-162 
("Section  609"),  that  15  nations  have 
adopted  programs  to  reduce  the 
incidental  capture  of  sea  turtles  in  their 
shrimp  fisheries  comparable  to  the 
program  in  effect  in  the  United  States. 
The  Department  also  certified  that  the 
fishing  environments  in  24  other 
coimtries  and  one  economy,  Hong  Kong, 
do  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles  protected  under 
section  609.  Shrimp  imports  from  any 
nation  not  certified  were  prohibited 
effective  May  1,  2003  pursuant  to 
section  609. 

EFFECTIVE  DATE:  On  Publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hogan,  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington,  DC  20520-7818;  telephone: 
(202)  647-2335. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  certain  categories  of  shrimp 
unless  the  President  certifies  to  the 
Congress  not  later  than  May  1  of  each 
year  either:  (1)  That  the  harvesting 
nation  has  adopted  a  program  governing 
the  incidental  capture  of  sea  turtles  in 
its  commercial  shrimp  fishery 
comparable  to  the  program  in  effect  in 
the  United  States  and  has  an  incidental 
take  rate  comparable  to  that  of  the 
United  States;  or  (2)  that  the  fishing 
environment  in  the  harvesting  nation 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  ttutles.  The  President  has 
delegated  the  authority  to  make  this 
certification  to  the  Department  of  State. 
Revised  State  Pepartment  guidelines  for 
making  the  required  certifications  were 
published  in  the  Federal  Register  on 
July  2. 1999  (Vol.  64,  No.  130.  Public 
Notice  3086). 

On  April  30,  2003,  the  Department 
certified  15  nations  on  the  basis  that 
their  sea  turtle  protection  program  is 
comparable  to  that  of  the  United  States: 
Belize,  Colombia,  Costa  Rica,  Ecuador, 
El  Salvador,  Guatemala,  Guyana, 
Mexico,  Nicaragua,  Nigeria,  Pakistan, 
Panama,  Suriname,  Thailand,  and 
Trinidad  and  Tobago. 

The  Department  also  certified  24 
shrimp  harvesting  nations  and  one 
economy  as  having  fishing 
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environments  that  do  not  pose  a  danger 
to  sea  tuirtles.  Sixteen  nations  have 
shrimping  grounds  only  in  cold  waters 
Where  the  risk  of  taking  sea  turtles  is 
nagligible.  They  are:  Argentina, 
Blelgium,  Canada,  Chile,  Denmark, 
Finland,  Germany,  Iceland,  Ireland,  the 
Netherlands,  New  Zealand,  Norway, 
Russia,  Sweden,  the  United  Kingdom, 
and  Uruguay.  Eight  nations  and  one 
economy  only  harvest  shrimp  using 
small  boats  with  crews  of  less  than  five 
that  use  manual  rather  than  mechanical 
means  to  retrieve  nets,  or  catch  shrimp 
in  using  other  methods  that  do  not 
threaten  sea  turtles.  Use  of  such  small- 
scale  technology  does  not  adversely 
affect  sea  turtles.  The  eight  nations  and 
one  economy  are:  The  Bahamas,  China, 
the  Dominican  Republic,  Fiji,  Hong 
Kong,  Jamaica,  Oman,  Peru  and  Sri 
Lanka. 

The  Department  of  State  has 
communicated  the  certifications  imder 
section  609  to  the  Office  of  Trade 
Program  of  the  United  States  Customs 
Service. 

[Dated:  May  1,2003.    " 
David  A.  Balton, 

Acting  Deputy  Assistant  Secretary  for  Oceans 
and  Fisheries,  Department  of  State. 
[FR  Doc.  03-11465  Filed  5-7-03;  8:45  am] 
BIUJNG  CODE  471(M>»-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  That  Deny 
Adequate  Protection,  or  Marltet 
Access,  for  intellectual  Property  Rights 
Under  Section  182  of  the  Trade  Act  of 
1974 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Trade  Representative 
(USTR)  has  submitted  its  annual  report 
on  the  identification  of  those  foreign 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  United  States 
persons  that  rely  upon  intellectual 
property  protection,  and  those  foreign 
countries  determined  to  be  priority 
foreign  coiuntries,  to  the  Committee  on 
Finance  of  the  United  States  Senate  and 
the  Committee  on  Ways  and  Means  of 
the  United  States  House  of 
Representatives,  pursuant  to  section  182 
of  the  Trade  Act  of  1974,  as  amended 
(the  Trade  Act)  (19  U.S.C.  2242). 
DATES:  This  report  was  submitted  on 
May  1,2003. 


ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT:  Kira 
Alvarez,  Director  for  Intellectual 
Property,  (202)  395-6864,  or  Dan 
Mullaney,  Associate  General  Counsel  or 
Victoria  Espinel,  Associate  General 
Counsel  at  (202)  395-7305. 
SUPPLEMENTARY  INFORMATION:  Section 
182  of  the  Trade  Act  requires  USTR  to 
identify  within  30  days  of  the 
publication  of  the  National  Trade 
Estimates  Report  all  trading  partners 
that  deny  adequate  and  effective 
protection  of  intellectual  property  rights 
or  deny  fair  and  equitable  market  access 
to  United  States  persons  that  rely  upon 
intellectual  property  protection.  Those 
coimtries  that  have  the  most  onerous  or 
egregious  acts,  policies,  or  practices  that 
have  the  greatest  adverse  impact  (actual 
or  potential)  on  the  relevant  United 
States  products  must  be  identified  as 
"priority  foreign  coimtries,"  unless  they 
are  entering  into  good  faith  negotiations 
or  are  making  significant  progress  in 
bilateral  or  multilateral  negotiations  to 
provide  adequate  and  effective 
protection  for  intellectual  property 
rights.  In  identifying  countries  in  this 
maimer,  the  USTR  is  directed  to  take 
into  account  the  history  of  intellectual 
property  laws  and  practices  of  the 
foreign  country,  including  afiy  previous 
identifications  as  a  priority  foreign 
country,  and  the  history  of  efforts  of  the 
United  States,  and  the  response  of  hte 
foreign  country,  to  achieve  adequate  and 
effective  protection  and  enforcement  of 
intellectual  property  rights.  In  making 
these  determinations,  the  USTR  must 
consult  with  the  Register  of  Copyrights, 
the  Commissioner  of  Patents  and 
Trademarks,  other  appropriate  officials 
of  the  Federal  Government  and  take  into 
account  information  from  other  sources 
such  as  information  submitted  by 
interested  persons. 

On  May  1,  2003,  USTR  identified  47 
trading  partners  that  deny  adequate  and 
effective  protection  of  intellectual 
property  or  deny  fair  and  equitable 
market  access  to  United  States  artists 
and  industries  that  rely  upon 
intellectual  property  protection.  USTR 
maintained  Ukraine's  designation  as  a 
Priority  Foreign  Country,  and  again 
designated  Paraguay  and  China  for 
"Section  306  monitoring"  to  ensure 
both  countries  comply  with  the 
commitments  made  to  the  United  States 
under  bilateral  intellectual  property 
agreements. 

USTR  also  announced  placement  of 
11  trading  partners  on  the  "Priority 
Watch  List":  Argentina,  the  Bahamas, 
Brazil,  Europeai^nion,  India, 


Indonesia,  Lebanon,  Philippines, 
Poland,  Russia  and  Taiwan.  In  addition, 
USTR  placed  36  trading  partners  on  the 
"Watch  List."  USTR  will  conduct  an 
out-of-cycle  review  of  Korea,  and  review 
any  progress  made  in  Bolivia,  Ecuador, 
Peru  and  Venezuela,  in  the  fall. 

Kira  M.  Alvarez,  . 

Director  for  Intellectual  Property. 

[FR  Doc.  03-11440  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  319(M)1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Request 
for  Public  Comment  on  Review  of 
Employment  Impact  of  United  States- 
Australia  Free  Trade  Agreement 

agency:  Office  of  the  United  States 

Trade  Representative.  Department  of 

Labor. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  gives  notice  that  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  and  the 
Department  of  Labor  (Labor)  are 
initiating  a  review  of  the  impact  of  the 
proposed  U.S.-Australia  Free  Trade 
Agreement  (FTA)  on  United  States 
employment,  including  labor  markets. 
This  notice  seeks  written  public 
comment  on  potentially  significant 
sectoral  or  regional  employment 
impacts  (both  positive  and  negative)  in 
the  United  States  as  well  as  other  likely 
labor  market  impacts  of  the  FTA. 
DATE:  Public  comments  should  be 
received  no  later  than  June  6,  2003. 
ADDRESSES:  Submissions  by  electronic 
mail:  FR0076@ustr.gov.  Submissions  by 
facsimile:  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
at  (202) 395-6143. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  1724  F  Street,  NW.,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Substantive  questions  concerning  the 
employment  impact  review  should  be 
addressed  to  Jorge  Perez-Lopez, 
Director,  Office  of  International 
Economic  Affairs,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-4883. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

Oh  November  13,  2002,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
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of  2002,  the  United  States  Trade 
Representative,  Ambassador  Robert  B. 
Zoellick,  notified  Congress  of  the 
President's  intent  to  enter  into  trade 
negotiations  with  Australia. 
Ambassador  Zoellick  outlined  specific 
U.S.  objectives  for  these  negotiations  in 
the  notification  letters  to  Congress. 
Copies  of  the  letters  are  available  at 
http://www.ustr.gov/releases/2002/ll/ 
2002-1  l-13-australia-bastert.PDF  and 
http://www.  ustr.gov/reIeases/2002/1 1/ 
2002-1  l-13-australia-byTd.PDF. 
respectively.  The  TPSC  invited  the 
public  to  provide  written  comments 
and/or  oral  testimony  at  a  public 
hearing  that  took  place  on  January  15, 
2003,  to  assist  USTR  in  amplifying  and 
clarifying  negotiating  objectives  for  the 
proposed  FTA  and  to  provide  advice  on 
how  specific  goods  and  services  and 
other  matters  should  be  treated  under 
the  proposed  agreement  (67  FR  76431). 

Two-way  trade  between  the  United 
States  and  Australia  has  grown 
significantly  in  the  past  decade,  and 
totaled  more  than  $19  billion  in  2001. 
The  increased  access  to  Australia  s 
market  that  an  FTA  would  provide 
woidd  further  boost  trade  in  both  goods 
and  services,  enhancing  employment 
opportunities  in  both  countries.  An  FTA 
also  would  encourage  additional  foreign 
investment  between  the  United  States 
and  Australia.  A  free  trade  agreement 
with  Australia  would  further  deepen  the 
akeady  close  cooperation  between  the 
United  States  and  Australia  in 
advancing  objectives  for  multilateral 
negotiations  currently  underway  in  the 
World  Trade  Organization  (WTO). 

2.  Employment  Impact  Review 

Section  2102(c)(5)  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002, 
19  U.S.C.  3802(c)(5),  directs  the 
President  to  "review  the  impact  of 
futmre  trade  agreements  on  United 
States  employment,  including  labor 
markets,  modeled  after  Executive  Order 
13141  to  the  extent  appropriate  in 
establishing  procedures  and  criteria, 
report  to  the  Conunittee  on  Ways  and 
Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the 
Senate  on  such  review,  and  make  that 
report  available  to  the  public.  USTR  and 
the  Department  of  Labor  will  conduct 
the  employment  reviews  through  the 
TPSC. 

The  employment  impact  review  will 
be  based  on  the  following  elements, 
which  are  modeled  to  the  extent 
appropriate  after  those  in  EO  13141.  The 
review  will  be:  (1)  written;  (2)  initiated 
through  a  Federal  Register  notice 
soliciting  public  comment  and 
information  on  the  employment  impact 
of  the  FTA  in  the  United  States;  (3) 


made  available  to  the  public  in  draft 
form  for  public  comment,  to  the  extent 
practicable;  and  (4)  made  available  to 
the  public  in  final  form. 

Comments  may  be  submitted  on 
potentially  significant  sectoral  or 
regional  employment  impacts  (both 
positive  and  negative)  in  the  United 
States  as  well  as  other  likely  labor 
market  impacts  of  the  FTA.  Persons 
submitting  conunents  should  provide  as 
much  detail  as  possible  in  support  of 
their  submissions. 

3.  Requirements  for  Submissions 

To  ensure  prompt  and  full 
consideration  of  responses,  the  TPSC 
strongly  recommends  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FR0076@ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Australia 
Employment  Review."  Documents 
should  be  submitted  in  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  is  acceptable  in  Quattro 
Pro  or  Excel  format.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  character  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
simimary  of  the  confidential 
information.  All  pubhc  documents  and 
non-confidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
Aimex  of  the  Office  of  the  USTR,  1724 
F  Sfreet,  NW.,  Washington,  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 


to  the  public  from  10  a.m-12  noon  Mid 
1-4  p.m.  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  website  (http:// 
www.ustr.gov). 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  03-11441  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  3190-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-25] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  sununary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7653. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  May  2,  2003. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2003-14668. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to  issue 
export  airworthhiess  approvals  for  Class 
n  and  Class  III  products  produced 
outside  the  United  States.  Gmnt,  4/24/ 
2003,  Exemption  No.  75 52 A. 

Docket  No.:  FAA-2003-14212. 


Petitioner:  Honeywell  Aerospace 
E  ectronic  Systems. 

Section  of  14  CFR  Affected:  14  CFR 
21.621. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Honeywell  to 
continue  production  and  support  of 
Technical  Standard  Order  Authorization 
products  made  by  Baker  Electronics, 
Inc.  Gmnt,  4/24/2003,  Exemption  No. 
8031. 

[F^  Doc.  03-11453  Filed  5-7-03;  8:45  am) 
BIIUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(HSC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  195  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  195:  Flight 
Information  Services  Conmiunications 
(FISC). 

DATES:  The  meeting  will  be  held  June  4- 
5,  2003,  starting  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
h  ttp  ://www.  rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
195  meeting.  The  agenda  will  include: 

•  June  4: 

•  Open  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Approval  of 
Agenda,  Approval  of  Minutes.  Review 
of  Action  Items) 

•  Report  from  Working  Group  1 

•  Review  of  Product  Registry 
Document 

•  Review  of  DO-267  Change  1  Draft 

•  June  5: 

•  Review  and  Progress  DO-267 
Change  1  Draft 

•  Closing  Plenary  Session  (Review 
Action  Items,  Discussion  of  Future 
Workplan,  Other  Business,  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  30, 
2003. 

Norman  T.  Fuiisaki, 

Deputy  Director,  System  Architecture  and 
Investment  Analysis. 

[FR  Doc.  03-11455  Filed  5-7-03;  8:45  am] 
BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  193/ 
EUROCAE  Worlcing  Group  44:  Terrain 
and  Airport  Databases 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  193/EUROCAE  Working 
Group  44  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  193/ 
EUROCAE  Working  Group  44:  Terrain 
and  Airport  Databases. 
DATES:  The  meeting  will  be  held  Jime  9- 
13,  2003  from  9  a.m.-5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Jeppesen,  55  Inverness  Drive  East, 
Englewood,  CO  80112. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
(2)  Mr.  James  E.  Terpstra,  Jeppesen, 
telephone  (303)  328-4401. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
193/EUROCAE  Working  Group  44 
meeting.  The  agenda  will  include:    • 
•  June  9: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda,  Review 
Summary  of  Previous  Meeting) 

•  Presentations/Discussions 

•  Subgroup  4  (Database  Exchange 
Format) 

•  Resolution  of  Action  Items 

•  Feature  catalogue  review 
— Aerodrome  database 

— ^Terrain  database 
— Obstacle  database 


•  Jime  10: 

•  Subgroup  4  (Continue  previous  day 
activities) 

•  June  11: 

•  Subgroup  4  (Continue  previous  day 
activities) 

•  Metadata  Review 

•  June  12: 

•  Subgroup  4  (Continue  previous  day 
activities) 

•  June  13: 

•  Closing  Plenary  Session  (Summary 
of  Subgroup  4,  Assign  Tasks,  Other 
Business,  Date  and  Place  of  Next 
Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. . 

Issued  in  Washington,  DC,  on  April  30, 
2003. 

Norman  Fujisaki, 

Deputy  Director,  System  Architecture  and 
Investment  Analysis. 

(FR  Doc.  03-11456  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  49ia-1»-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  Number  FRA-2002-12509] 

Notice  of  Public  Hearing;  Burlington 
Northern  and  Santa  Fe  Railway 

The  BurUngton  Northern  and  Santa  Fe 
Railway  has  petitioned  the  Federal 
Raihoad  Administration  (FRA)  seeking 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  main 
tracks  between  milepost  437.2,  near 
Sapulpa,  Oklahoma  and  milepost  579.3, 
Mill  Creek,  Oklahoma,  on  the  Texas 
Division,  Creek  Subdivision,  a  distance 
of  approximately  142  miles,  associated 
with  the  implementation  of  Track 
Warrant  Control  to  govern  train 
movements.  This  block  signal 
application  proceeding  is  identified  as 
Docket  No.  FRA-2002-12509. 

The  FRA  has  issued  a  public  notice 
seeking  conmients  of  interested  parties 
and  has  conducted  its  own  field 
investigation  in  this  matter.  After 
examining  the  carrier's  proposal,  letters 
of  protest,  and  the  field  report,  the  FRA 
has  determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 
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Accordingly,  a  public  hearing  is 
hereby  set  for  9  a.m.  on  Thursday,  June 
5,  2003,  in  the  Ada  City  Hall  West 
Annex,  210  West  13th  Street,  Ada, 
Oklahoma  74820.  Interested  parties  are 
invited  to  present  oral  statements  at  the 
hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  rules  of 
practice  (49  CFR  part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  non  adversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procediu'es,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  emnounced  at  the 
hearing. 

Issued  in  Washington,  DC  on  May  1.  2003. 
George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  03-11448  Filed  5-7-03;  8:45  am) 

BILUNG  CODE  4910-O6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  No.  FRA-2003-15100] 
Notice  of  Informal  Safety  Inquiry 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  informal  safety 
inquiry;  technical  conference. 

SUMMARY:  Pursuant  to  49  CFR  211.61, 
FRA  is  issuing  this  document  to  notify 
all  interested  parties  that  FRA  is 
conducting  an  informal  safety  inquiry 
and  technical  conference  related  to  4he 
application  of  safety  appliances  on 
passenger  equipment.  The  primary 
focus  of  this  informal  safety  inquiry  emd 
technical  conference  is  to  elicit  views 
and  information  from  interested  parties 
to  aid  FRA  in  its  safety  oversight  of 
existing  passenger  eqmpment  with 
safety  appliance  arrangements  that  are 
mechanically  affixed  to  brackets  or 
plates  that  are  welded  onto  the 
equipment.  FRA  intends  for  this 
informal  inquiry  to  clarify  further  both 
the  safety  concerns  and  economic 
considerations  involved  in  the  various 
approaches  available  to  FRA  for 
addressing  this  existing  equipment.  The 
technical  conference  may  also  include  a 


general  discussion  of  the  safety  issues 
and  practical  concams  related  to  FRA's 
general  prohibition  on  the  weldment  of 
safety  appliances  and  safety  appliance 
brackets  or  supports. 
DATES:  Technical  Conference:  A 
technical  conference  will  be  held  on  the 
date  and  at  the  location  listed  below  to 
provide  interested  parties  the 
opportunity  to  provide  information  and 
discuss  the  safety  and  economic  issues 
related  to  the  agency's  handling  of 
existing  passenger  equipment  with 
safety  appliances  that  are  attached  to  the 
vehicles  with  some  form  of  welded 
brackets,  plates,  or  direct  fixation.  The 
date  of  the  technical  conference  is  as 
follows:  June  17,  2003,  at  10  a.m.  in 
Washington,  DC. 

Comments:  In  addition  to,  or  in  lieu 
of,  participation  in  the  technical 
conference,  interested  parties  may 
submit  comments  and  information 
relevant  to  the  issues  identified  in  this 
notice  or  discussed  at  the  technical 
conference  to  the  address  noted  below. 
Such  written  materials  should  be 
received  within  30  days  after  the  date  of 
the  technical  conference,  noted  above. 
ADDRESSES:  (1)  Technical  Conference: 
The  technical  conference  will  be  held  in 
the  Adams  Room  at  the  Washington 
Plaza  Hotel.  10  Thomas  Circle,  NW., 
Washington,  DC  20005. 

(2)  Attendance:  Notification  to  FRA's 
Docket  Clerk  must  identify  the  name, 
address,  and  telephone  number  of  each 
participant  or  attendee  at  the  technical 
conference.  This  notification  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
Chief  Coimsel,  Federal  Railroad 
Administration,  RCC-10,  1120  Vermont 
Avenue,  NW.,  Stop  10,  Washington,  DC 
20590. 

(3)  Comments:  Anyone  wishing  to  file 
a  comment  related  to  this  informal 
safety  inquiry  should  refer  to  the  FRA 
docket  number  (Docket  No.  FRA-2003- 
15100).  You  may  submit  your  conunents 
and  related  material  by  only  one  of  the 
following  methods: 

(i)  By  mail  to  the  Docket  Management 
System,  United  States  Department  of 
Transportation,  room  PL--401,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001; or 

(ii)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  For  instructions 
on  how  to  submit  comments 
electronically,  visit  the  Docket 
Management  System  Web  site  and  click 
on  the  "help"  menu. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  documents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 


available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  Level  of  the 
Nassif  building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Steve  Carullo,  Safety  Specialist,  Motive 
Power  and  Equipment  Division,  FRA 
Office  of  Safety  Assurance  and 
Compliance,  RRS-14,  1120  Vermont 
Avenue,  NW.,  Stop  25,  Washington,  DC 
20950  (telephone  202-493-6480),  or 
Thomas  Herrmann,  Trial  Attorney,  FRA 
Office  of  the  Chief  Counsel,  RCC-10. 
1120  Vermont  Avenue,  NW.,  Stop  10, 
Washington,  DC  20950  (telephone  202- 
493-6053). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  technical  conference  is  to 
permit  the  exchange  of  information  and 
concerns  regarding  FRA's  safety 
oversight  of  existing  passenger 
equipment  containing  safety  appliances 
that  are  attached  to  the  equipment  by 
some  form  of  weldment,  typically  the 
weldment  of  a  bracket  or  plate  to  which 
the  safety  appliance  is  then 
mechanically  fastened.  Historically, 
FRA  has  required  that  safety  appliances 
be  mechanically  fastened  to  the  car 
structure.  FRA  has  also  historically 
required  that  any  brackets  or  supports 
applied  to  a  car  structure  solely  for  the 
purpose  of  securing  a  safety  appliance 
must  be  mechanically  fastened  to  the 
car  body.  See  MP&E  Technical  Bulletin 
98-14.  FRA's  prohibition  on  the 
weldment  of  safety  appliances  and  their 
supports  is  based  on  its  longstanding 
administrative  interpretation  of  the 
regulatory  "manner  of  application" 
provisions  contained  in  49  CFR  part  231 
which  require  that  safety  appliances  be 
"securely  fastened"  with  a  specified 
mechanical  fastener.  See  e.g.,  49  CFR 
231.12(c)(4);  231.13(b)(4);  231.14(b)(4) 
and  (f)(4).  FRA's  prohibition  on  the 
welding  of  safety  appUances  is  based  on 
its  belief  that  welds  are  not  uniform,  are 
subject  to  failure,  and  are  very  difficult 
to  inspect  to  determine  if  the  weld  is 
broken  or  cracked.  Mechanical 
fasteners,  by  contrast,  are  generally 
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easily  inspectable  and  tend  to  become 
noticeably  loose  prior  to  failure. 

Qenerally,  FRA's  longstanding 
interpretation  of  the  regulation 
prohibiting  the  weldment  of  safety 
appliances  has  not  been  seriously 
questioned  or  opposed  since  its 
inception.  Virtually  all  railcars 
manufactiu^  for  use  in  the  United 
States  have  their  safety  appliances  and 
their  safety  appliance  brackets  and 
supports  mechanically  fastened  to  the 
car  body,  unless  a  specific  exception  has 
been  provided  by  FRA  or  the 
regulations.  FRA  acknowledges  that  it 
has  permitted  the  weldment  of  certain 
safety  appliances  or  their  brackets  and 
supports  on  locomotives  and  tanks  cars. 
See  MP&E  Technical  Bulletins  98-48 
and  00-06.  Although,  FRA  intends  for 
this  safety  inquiry  and  technical 
conference  to  address  and  discuss  FRA's 
general  prohibition  on  the  weldment  of 
safety  appliances  or  their  supports,  FRA 
expects  the  primary  focus  of  this 
proceeding  to  be  specifically  directed  at 
the  safety  and  economic  implications 
related  to  the  continued  operation  or 
modification  of  existing  passenger 
equipment  with  welded  safety 
appliances  or  safety  appliance  brackets 
or  supports. 

Although  FRA  has  remained 
consistent  in  its  prohibition  on  the 
weldment  of  safety  appliances  and  their 
supports,  some  passenger  equipment 
has  been  manufactured  and  used  in 
revenue  service  for  a  number  of  years 
with  safety  appliances  being  attached  to 
the  car  body  with  some  form  of 
weldment.  Ciurently,  FRA  is  aware  of 
approximately  1,000  passenger  cars  or 
locomotives  that  have  safety  appliances 
or  safety  appliance  brackets  or  supports 
welded  to  the  bddy  of  the  equipment. 
Some  units  of  this  equipment  were 
introduced  into  service  within  the  last 
few  years;  others  have  been  in  service 
for  more  than  a  decade.  Some  of  the 
1 ,000  units  noted  above  have  been  the 
subject  of  formal  waiver  requests 
pursuant  to  the  provisions  contained  in 
49  CFR  part  211.  See  FRA  Docket  Nos. 
2000-8588  and  2000-8044.  Although 
FRA's  Safety  Board  has  issued 
determinations  in  these  two  instances, 
FRA  intends  to  stay  those  decisions 
until  the  completion  of  this  informal 
safety  inquiry.  Based  on  its  review  of 
the  information  gathered  during  this 
inquiry  and  any  other  relevant 
information,  FRA's  Safety  Board  may 
reaffirm  its  previous  decisions  in  these 
two  waiver  proceedings  or  modify  them 
as  necessary. 

Based  on  the  foregoing  information, 
FRA  expects  the  focus  of  the 
discussions  at  the  technical  conference. 
and  written  comments  submitted  in 


connection  with  this  informal  safety 
inquiry  to  include  the  following  issues: 

•  The  safety  implications  related  to 
the  continued  use  of  existing  passenger 
equipment  with  welded  safety 
appliances  or  supports; 

•  Criteria  for  determining  when  an 
existing  piece  of  passenger  equipment 
with  a  welded  appliance  or  support  is 
defective  or  imsafe  or  both; 

•  The  economic  implications  of  any 
type  of  modification  program  on  the 
subject  cars; 

•  Alternative  approaches  to 
mandatory  modification  of  existing 
equipment  (e.g.,  notification  of  when 
the  appliances  become  or  replacement 
of  the  appliances  when  they  become 
defective;  mid-life  over-hauls)  and  the 
economic  implication  of  any  suggested 
approach; 

•  The  safety  implications  and 
standards  that  should  and  could  be 
addressed,  were  FRA  to  reconsider  its 
long-standing  administrative 
interpretation  related  to  the  weldment 
of  safety  appliances  and  their  supports, 
such  as: 

— What  part  or  parts  of  an  appliance 

should  FRA  allow  to  be  welded  (e.g., 

juSt  brackets  and  supports)? 
— To  what  base  structure  or  material 

should  these  have  to  be  welded  {e.g., 

structural  member,  car  sheathing)? 
— What  quality  control  standards  should 

apply  to  the  welding  process? 
— What  qualifications/training  should 

the  individual  performing  the  welding 

need  to  possess? 
— How  should  field  or  shop  repairs  or 

both  be  conducted  on  equipment  with 

welded  safety  appliances  or  supports? 
— What  are  the  safety  implications  of 

allowing  such  repairs? 
— When  should  a  weld  be  considered 

defective? 
— What  visual  and  non-destructive 

inspection  techniques  are  appropriate 

for  welds? 
— At  what  interval  should  welds  be 

inspected? 
— What  records,  if  any,  should  be 

maintained  of  these  inspections? 

•  Other  relevant  issues  or 
information. 

Public  Participation  Procedures 

Any  person  wishing  to  attend  the 
technical  conference  should  notify 
FRA's  Docket  Clerk  by  mail  at  the 
address  provided  in  the  ADDRESSES 
section  at  least  five  working  days  prior 
to  the  date  of  the  meeting  and  submit 
three  copies  of  the  issues  or  materials 
they  wish  to  present  at  the  conference. 
The  notification  should  identify  the 
party  the  person  represents,  and  the 
particular  subject(s)  the  person  plans  to 


address.  The  notification  should  also 
provide  the  Docket  Clerk  with  the 
participant's  mailing  address.  FRA 
reserves  the  right  to  limit  participation 
in  the  conference  of  persons  who  fail  to 
provide  such  notification. 

Issued  in  Washington,  DC.  on  May  2,  2003. 
Geoi^e  A.  Gavalla, 
Associate  Administrator  for  Safety. 
[FR  Doc.  03-11457  Filed  5-7-03;  8:45  am] 
BILLING  CODE  4010-06-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regxilations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administiation  (FRA)  seeking  approval  ' 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

(Docket  No.  FRA-2003-146471 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  on  the  single  main  track 
at  South  Joe,  Texas,  milepost  633.11, 
Texas  Division,  Madill  Subdivision, 
consisting  of  the  replacement  of  the 
power-operated  switch  with  an 
electrically  locked  hand-operated 
switch,  and  removal  of  all  associated 
contiolled  signals. 

The  reason  given  for  the  proposed 
changes  is  that  the  switch  is  at  one  end 
of  what  was  a  4,500  foot  connecting 
track  between  the  Union  Pacific 
Raihoad  (UP)  and  tiie  BNSF.  A 
derailment  destroyed  the  UP  switch, 
after  which  UP  straight-railed  their 
track,  leaving  approximately  2,200  feet 
of  the  BNSF  connection.  BNSF  is  using 
the  track  for  storage  and  the  control 
point  is  no  longer  needed. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 
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AH  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PL— 401 
(Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 
Conununications  received  within  45 
days  of  the  date  of  this  notice  wiU  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
p«acticable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
pubUc  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  April  28. 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  03-11449  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34338] 

Metro  Regional  Transit  Authority- 
Acquisition  Exemption — Certain 
Assets  of  Akron  Bart>erton  Cluster 
Railway  Company 

Metro  Regional  Transit  Authority 
(METRO),'  a  regional  transit  authority, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.31,  et  seq.,  to  acquire  fi^om 
Akron  Barberton  Cluster  Railway 
Company  (ABC)  certain  assets  of  a  line 
of  raikoad  extending  between 
approximately  milepost  11.49  in  Akron, 
OH,  and  approximately  milepost  8.00  in 
Cuyahoga  Falls,  OH,  a  distance  of 
approximately  3.49  miles  in  Simimit 
County,  OH.  ABC  will  retain  an 
exclusive  freight  railroad  operations 
easement  on  the  subject  line. 


'  METRO  indicates  that  it  will  file  a  motion  to 
dismiss  its  notice  of  exemption  in  this  case  to 
obtain  a  jurisdictional  determination  regarding  its 
prospective  common  carrier  status  with  respect  to 
the  liiie.  That  motion  will  be  addressed  in  a 
subsequent  decision. 


The  transaction  was  scheduled  to  be 
consummated  on  or  after  April  21,  2003 
(7  days  after  the  notice  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34338,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  ^W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  J. 
Fishman,  Esq.,  Kirkpatrick  &  Lockhart 
LLP,  1800  Massachusetts  Avenue, 
Second  Floor.,  Washington.  DC  20036, 
and  John  M.  Cojme,  III,  Esq.,  Roetzel  & 
Andress,  222  South  Main  Street,  Akron, 
OH  44308. 

Board  decisions  and  notices  are 
available  on  our  website  at  bttp:// 
www.  stb.  dot.gov. 

Decided:  April  30,  2003. 

By  the  Bojird,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-11309  Filed  5-7-03;  8:45  am] 

8ILUNG  CODE  4915-00-f> 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Advisory  Council  on  Transportation 
Statistics;  Notice  of  Meeting 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
action:  Notice. 

This  notice  announces,  pursuant  to 
Section  10(A)(2)  of  the  Federal  Advisory 
Conmiittee  Act  (FACA)  (Pub.  L.  72-363; 
5  U.S.C.  app.  2),  a  meeting  of  the  BTS 
Advisory  Council  on  Transportation 
StaUstics  (ACTS).  The  meeting  will  be 
held  on  June  2,  2003,  from  10  a.m.  to  4 
p.m.  The  meeting  will  take  place  at  the 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington  DC,  on 
the  6th  Floor,  in  Conference  Room  6200 
of  the  Na'ssif  Building. 

The  ACTS,  established  under  section 
6007  of  Pubhc  Law  102-240,  hitermodal 
Surface  Transportation  Efficiency  Act  of 
1991,  December  18,  1991,  and  chartered 
on  June  19,  1995,  was  created  to  advise 
the  Director  of  BTS  on  transportation 
statistics  and  analyses,  including 
whether  or  not  the  statistics  and 
analysis  disseminated  by  the  BTS  are  of 
high  quality  and  are  based  upon  the  best 
available  objective  information. 


The  following  is  a  summary  of  the 
meeting's  agenda:  (1)  Welcome  and 
Introductory  Remarks;  (2)  Overview  of 
Agenda  Items;  (3)  Freight  Statistics;  (4) 
Travel  Statistics;  (5)  Airline  Data;  (6) 
Transportation  Economics;  (7) 
Transportation  Geo-spatial  Data;  (8) 
System  Performance;  (9)  Methods  and 
Standards;  (10)  New  Indicators  and  (11) 
Public  Comments  and  Closing  Remarks. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Phyllis  Seville,  the  Committee 
Management  Officer  at  (202)  366-9510 
prior  to  May  29,  2003.  Individuals 
attending  the  meeting  must  report  to  the 
SW  Lobby  of  the  Nassif  Building  for 
admission  to  the  building.  Attendance  is 
open  to  the  public,  but  limited  space  is 
available.  With  the  approval  of  the 
Chair,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Non-committee  members  wishing  to 
present  oral  statements  or  obtain 
information  should  also  contact  Ms. 
Seville. 

Questions  about  the  agenda  or  written 
comments  may  be  submitted  by  U.S. 
Mail  to:  U.S.  Department  of 
Transportation,  Attention:  Ms.  Laura 
McClure,  Designated  Federal  Officer, 
BTS,  Room  3103,  400  Seventh  St.  SW., 
Washington  DC  20590  or  faxed  to  (202) 
366-3640,  Attention:  Ms.  Laura 
McClure.  BTS  requests  that  written 
comments  be  submitted  prior  to  the 
meeting. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Seville  at  (202)  366-9510  at  least 
seven  calendar  days  prior  to  the    • 
meeting. 

Notice  of  this  meeting  is  provided  in 
accordance  with  the  FACA  and  the 
General  Service  Administration 
regulations  (41  CFR  part  102-3) 
covering  management  of  Federal 
advisory  committees. 

Isgued  in  Washington,  DC,  on  May  2,  2003. 

Rick  Kowalewski, 

Acting  Director,  Bureau  of  Transportation 
Statistics. 

(FR  Doc.  03-11451  Filed  5-7-03;  8:45  am] 

BILUNG  CODE  4910-HY-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  1,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
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Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  Jime  9,  2003  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1364. 

Regulation  Project  Number:  INTL- 
372-88  Final  and  INTL-401-88  Final. 

Type  of  Review:  Extension. 

Title:  INTL-372-88  Final:  Section  482 
Cbst  Sharing  Regulations;  and 

INTL-401-88  Final:  Intercompany 
Transfer  Pricing  Regulations  under 
section  482. 

Description:  INTL-372-88  Final:  The 
information  will  be  used  to  determine 
whether  an  entity  is  an  eligible 
participant  of  a  qualified  cost  sharing 
arrangement  and  whether  each  eligible 
participant  is  haring  the  costs  and 
benefits  of  intangible  development  on 
an  arm's  length  basis.  INTL— 401-88 
Final:  This  document  contains 
r^ulations  relating  to  the  pricing 
transfers  of  tangible  property,  intangible 
property,  or  services  between  related 
parties. 

\Respondents:  Business  or  other  for- 
PMfit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

\Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  7  hours,  51 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,850  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  03-11468  Filed  5-7-03;  8:45  am] 
BtLUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6781 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  papervyork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6781,  Gains  and  Losses  From  Section 
1256  Contracts  and  Straddles. 
DATES:  Written  comments  should  be 
received  on  or  before  July  7,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Gains  and  Losses  From  Section 
1256  Contracts  and  Straddles. 

OMB  Number:  1545-0644. 

Form  Number:  Form  6781. 

Abstract:  Form  6781  is  used  by 
taxpayers  in  computing  their  gains  and 
losses  on  Internal  Revenue  Code  section 
1256  contracts  under  the  marked-to- 
market  rules  and  gains  and  losses  under 


Code  section  1092  from  straddle 
positions.  The  data  is  used  to  verify  that 
the  tax  reported  accurately  reflects  any 
such  gains  and  losses. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  6781  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  1 7 
hrs.  16  min. 

Estimated  Total  Annual  Burden 
Hours:  1,727.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  29,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc,  03-11488  Filed  5-7-03;  8:45  am] 
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Thursday, 
May  8,  2003 


Part  n 

Department  of  the 
Treasury 

Fiscal  Service 

31  CFR  Part  315,  et  aL 
Regulations  Governing  Treasury 
Securities,  New  Treasury  Direct  System; 
Final  Rule 
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DEPARTMEhfT  OF  THE  TREASURY 
Rscal  Service 

31  CFR  Parts  315,  351,  353,  359,  360, 
and  363 

Regulations  Governing  Treasury 
Securities,  New  Treasury  Direct 
System 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  We  recently  implemented  a 
new  book-entry,  online  system  for 
purchasing,  holding  and  conducting 
transactions  in  Treasury  securities.  The 
system  is  known  as  New  Treasury 
Direct. 

At  its  initial  implementation,  the  only 
Treasury  security  that  coidd  be  held  in 
New  Treasury  Direct  was  the  book-entry 
Series  I  savings  bond.  We  are  now 
adding  the  book-entry  Series  EE  savings 
bond  to  the  system.  We  revised  the 
regulations  governing  book-entry 
Treasury  securities  held  in  the  New 
Treasury  Direct  system  by  adding  the 
Series  EE  savings  bond  to  the  subpart 
deahng  with  the  Series  I  savings  bond. 
This  subpart  now  covers  both  Series  I 
and  Series  EE  book-entry  savings  bonds. 

We  revised  the  offering  of  United 
States  savings  bonds  of  Series  EE  to 
provide  for  the  book-entry  Series  EE 
savings  bond.  We  changed  the  purchase 
limitation  for  definitive  Series  EE  bonds 
from  face  cunount  to  principal  amount, 
for  consistency  with  the  purchase 
limitation  for  book-entry  Series  EE 
savings  bonds,  and  with  book-entry  and 
definitive  Series  I  bonds.  We  extended 
the  original  matm-ity  period  of  Series  EE 
savings  bonds  from  17  years  to  20  years. 
We  also  rewrote  the  regulations  in  plain 
language. 

We  revised  the  governing  regulations 
for  United  States  savings  bonds  of  Series 
EE  to  make  it  clear  that  these  regulations 
only  apply  to  definitive  Series  EE 
savings  bonds.  We  revised  the  governing 
regulations  for  Series  E,  H,  EE,  HH,  and 
I  savings  bonds  to  streamline  the 
handling  of  bonds  belonging  to  a 
decedent's  estate,  and  to  make  the  estate 
provisions  consistent  with  those  for 
book-entry  bonds. 
DATES:  Effective  May  8,  2003. 
ADDRESSES:  You  can  download  this  final 
rule  at  the  following  Internet  address: 
h  ttp  ://www.publicdebt.  treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisha  Whipkey,  Director,  Division  of 
Program  Administration,  Office  of 
Securities  Operations,  Bureau  of  the 
Public  Debt,  at  (304)  480-6319  or 
elisha.whipkey@bpd.treas.gov. 


Susan  Klimas,  Attorney-Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  at  (304)  480-8692  or 
susan.klimas@bpd.treas.gov. 

Dean  Adams,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-8692  or 
dean  .adams@bpd.  treas.gov. 

Edward  Gronseth,  Deputy  Chief 
Counsel,  Bureau  of  the  Public  Debt,  at 
(304) 480-8692  or 
edward.gronseth@bpd.  treas.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Public  Debt  recently  developed  a  new 
account-based,  online,  book-entry 
system  for  purchasing,  holding,  and 
conducting  transactions  in  Treasury 
securities  via  the  Internet.  The  new 
system  is  known  as  New  Treasury 
Direct. 

Upon  the  initial  implementation  of 
the  system  in  October  2002,  only  book- 
entry  Series  I  savings  bonds  were 
offered  through  New  Treasury  Direct. 

We  will  now  offer  book-entry  Series 
EE  savings  bonds  through  the  New 
Treasury  Direct  system. 

We  will  continue  to  offer  definitive 
Series  EE  savings  bonds  for  some  period 
of  time. 

The  book-entry  Series  EE  savings 
bond  will  benefit  the  investor  by 
expanding  the  choices  available  within 
the  New  Treasury  Direct  system.  The 
investor  will  be  able  to  purchase  and 
conduct  transactions  in  Series  EE 
savings  bonds  using  his  or  her  New 
Treasury  Direct  account  using  the 
Internet.  The  system  will  eliminate  the 
paperwork  burden  inherent  in  the 
purchase  of  definitive  Series  EE  savings 
bonds. 

The  book-entry  Series  EE  savings 
bond  will  benefit  the  government  by 
providing  a  cost-effective  and  efficient 
processing  environment,  thereby 
reducing  processing  costs  to  Treasury. 

The  offering  circular  for  Series  EE 
savings  bonds  is  being  amended  to 
provide  for  the  offering  of  the  book- 
entry  EE  bond,  and  has  also  been 
rewritten  in  plain  language.  The  offering 
cfrcular  is  also  being  amended  to  change 
the  original  maturity  period  for  both 
definitive  and  book-entry  Series  EE 
savings  bonds  from  17  years  to  20  years. 
This  change  is  being  done  because  of 
the  provision  in  the  regulations  that 
provides  that  a  Series  EE  bond  is  worth 
its  full  face  amount  at  original  maturity. 
The  effect  of  extending  the  original 
maturity  period  is  to  lower  the 
minimum  interest  rate  that  is 
guaranteed  at  final  maturity. 

Both  definitive  and  book-entry  Series 
EE  savings  bonds  will  earn  interest  in 


the  same  manner.  Both  remain  accrual 
bonds  with  interest  payable  only  at 
redemption.  However,  the  definitive 
Series  EE  savings  bond  continues  to  be 
sold  at  one-half  of  the  face  amount, 
while  the  book-entry  Series  EE  savings 
bond  will  be  have  a  face  amount  equal 
to  the  amount  at  which  it  is  sold. 

The  limitation  on  purchases  for  the 
principal  amount  of  a  definitive  Series 
EE  savings  bond  is  now  $30,000  per 
calendar  year,  making  it  consistent  with 
the  limitation  on  purchases  for  the 
book-entry  Series  EE  bond,  and  both 
book-entiy  and  definitive  Series  I 
savings  bonds,  which  is  $30,000  per 
calendar  year,  par  amount.  We  also 
changed  the  manner  in  which  the 
computation  of  the  amoimt  limitation  is 
made.  Previously,  bonds  purchased  by  a 
person  as  a  coowner  could  be 
apportioned  between  the  first  and 
second-named  coowners.  This  change 
requires  that  all  bonds  purchased  by  a 
person  as  first-named  coowner  be 
counted  in  the  amount  limitation, 
regardless  of  who  is  named  as  second- 
named  coowner.  This  has  the  effect  of 
removing  a  loophole  in  the  amount 
limitation,  in  which  a  person  could 
purchase  more  than  the  annual 
limitation  by  naming  several  other 
individuals  as  coowners  and 
apportioning  the  amount  limitation 
among  the  other  coowners. 

We  revised  the  purchase  limitation  for 
Series  I  savings  bonds  from  per  New 
Treasury  Direct  account  to  per  person. 
This  change  will  eliminate  the 
possibility  of  circumventing  the  amount 
limitation  by  opening  more  than  one 
New  Treasmy  Dfrect  account,  and 
purchasing  the  maximum  amount  per 
account. 

Registration  options  of  the  definitive 
and  book-entry  Series  EE  bond  differ  in 
many  respects.  The  terms  and 
conditions  for  the  book-entry  Series  EE 
savings  bond  will  be  similar  to  the  terms 
and  conditions  of  the  book-entry  Series 
I  savings  bond. 

Like  the  book-entry  Series  I  savings 
bond,  the  forms  of  registration  for  book- 
entry  Series  EE  savings  bonds  are  single 
owner,  primary  owner  with  secondary 
owner,  and  owrner  with  beneficiary.  In 
addition,  several  special  forms  of 
registration  are  offered  for  securities 
belonging  to  the  estates  of  deceased 
owners  and  legally  incompetent 
persons. 

The  primary  owner  with  secondary 
owner  form  of  registration  replaces  the 
coowner  form  used  for  definitive  EE 
savings  bonds.  In  the  coowner  form  of 
registration,  both  coowners  have  an 
equal  right  to  the  bond.  In  the  primary 
owner  with  secondary  owner  form,  the 
purchaser  of  the  bond,  the  primary 
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oWner,  has  control  of  the  bond.  The 
primary  owner  may  give  the  secondary 
owner  the  right  to  view  or  the  right  to 
conduct  transactions  in  the  bond,  and 
may  at  any  time  revoke  any  rights  given. 
The  primary  owner  may  remove  the 
secondary  owner  without  the  consent  of 
the  secondary  owner. 

The  single  owner  and  owner  with 
beneficiary  forms  of  registration  are 
identical  to  the  registrations  offered 
ciurently  in  definitive  Series  EE  savings 
bonds. 

The  book-entry  Series  EE  savings 
bond  may  be  transferred  from  one  New 
Treasury  Direct  account  to  another  in 
order  to  give  a  gift  (or  in  response  to  a 
final  judgment,  court  order,  divorce 
decree,  or  a  property  setdement 
agreement).  The  owner  of  the  bond  must 
certify  online  that  the  transfer  is  for  the 
purpose  of  a  gift  or  for  one  of  the 
specified  exceptions. 

A  book-entry  Series  EE  savings  bond 
may  also  be  piurhased  as  an  irrevocable 
gift.  The  piirchaser  may  deliver  a  gift 
bond  to  the  accoimt  of  the  intended 
recipient  inunediately  upon  issue,  or  the 
piurhaser  may  hold  die  bond  imtil  the 
purchaser  chooses  to  deliver  the  bond  to 
the  intended  recipient. 

When  transferred  or  delivered  to  the 
recipient,  the  gift  bond  will  be 
transferred  or  delivered  in  the  single 
owner  form  of  registration  to  the  owner 
named  on  the  gift  bond.  ^ 

The  limitation  on  purchases  for  book- 
entry  Series  EE  savings  bonds  is  $30,000 
per  person  per  calendar  year  for  bonds 
purchased  by  the  account  owner.  Bonds 
purchased  as  gifts  are  included  in  the 
amoimt  limitation  of  the  recipient  when 
delivered.  Book-entry  Series  EE  savings 
bonds  may  be  purchased  in  a  minimum 
amount  of  $25,  with  one-cent 
increments  above  that  amount  per 
transaction.  Book-entry  bonds  may  be 
redeemed  or  transferred  as  a  gift  (or 
transferred  piu°suant  to  other  permitted 
transfers)  in  an  amount  of  $25  or  greater 
redemption  value. 

The  provisions  relating  to  judicial 
proceedings  are  consistent  with  those 
governing  definitive  Series  EE  savings 
bonds.  However,  the  primary  owner 
with  secondary  owner  form  of 
registration  for  book-entry  Series  EE 
savings  bonds  mandates  that  some 
issues  be  treated  differenUy.  In  the 
primary  owner  with  secondary  owner 
form  of  registration,  the  secondary 
owner  has  no  right  to  redeem  unless  the 
primary  owner  gives  him  or  her  that 
right,  and  the  right  is  revocable  at  any 
time.  Thus,  for  purposes  of  judicial 
proceedings,  a  secondary  owner  is 
treated  the  same  as  a  beneficiary. 

We  revised  the  governing  regulations 
for  all  series  of  savings  bonds  and 


savings  notes  to  streamline  the 
procedures  for  handling  decedents' 
estates.  The  change  wiU  provide  a 
survivors'  order  of  precedence  that  will 
permit  a  specified  person  to  redeem  or 
reissue  savings  bonds  owned  by  a 
decedent  on  behalf  of  all  persons 
entitled  under  state  law,  if  the  estate  has 
not  been  administered,  and  if  the 
redemption  value  of  the  bonds  does  not 
exceed  $100,000.  This  change  will 
provide  consistency  in  the  processing  of 
bonds  belonging  to  decedents'  estates 
among  all  series  of  bonds  and  between 
definitive  bonds  and  book-entry  bonds. 
The  previous  regulations  for  savings 
bonds  (except  Series  I)  and  savings 
notes  provided  for  a  similar  siuvivors' 
order  of  precedence,  but  had  a  much 
lower  amount  limitation.  The  previous 
regulations  for  Series  I  savings  bonds 
contained  a  slighUy  different  version  of 
the  survivors'  order  of  precedence. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regidatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procediues  requfrements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  Regulatory  Flexibility  • 
Act  (5  U.S.C.  601 ,  et  seq.)  does  not 
apply. 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects 

31  CFR  Part  315 

Banks  and  banking.  Government 
seciuities.  Federal  reserve  system. 

31  CFR  Part  351 

Bonds,  Federal  Reserve  system, 
Government  securities. 

31  CFR  Part  353 

Banks  and  banking.  Government 
securities.  Federal  reserve  system. 

31  CFR  Part  359 

Bonds,  Federal  Reserve  system, 
Government  seciuities.  Securities. 

31  CFR  Part  360 

Bonds. 


31  CFR  Part  363 

Bonds,  Electronic  funds  transfer. 
Federal  Reserve  system.  Government 
securities,  Seciuities. 

■  Accordingly,  for  the  reasons  set  out  in 
the  preamble,  31  CFR  chapter  II,  sub- 
chapter B,  is  amended  as  follows: 

PART  315— REGULATIONS 
GOVERNING  U.S.  SAVINGS  BONDS, 
SERIES  A,  B,  C,  D,  E,  F,  G,  H,  J,  AND 
K,  AND  U.S.  SAVINGS  NOTES 

■  1 .  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3105  and  5  U.S.C. 
301. 

■  2.  Revise  §  315.71  to  read  as  follows: 

§315.71    Decedent's  estate. 

(a)  Estate  is  being  administered.  (1) 
Appropriate  proof  of  appointment  will 
be  required  for  the  legal  representative 
of  the  estate.  Letters  of  appointment 
must  be  dated  within  one  year  of 
submission. 

(2)  The  bonds  will  be  registered  in  the 
following  form:  "John  Doe,  SSN  123- 
45-6789,  Legal  Representative  of  the 
estate  of  James  Doe,  deceased,  SSN  987- 
65-4321." 

(3)  The  legal  representative  of  the 
estate  may  request  payment  of  bonds 
and  held  payments  belonging  to  a 
decedent's  estate,  to  the  estate  or  to  the 
person(s)  entiUed,  or  may  have  the 
bonds  reissued  to  the  person(s)  entided. 

(b)  Estate  has  been  settled  previously. 
If  the  estate  has  been  previously  setded 
through  judicial  proceedings,  the 
person(s)  entiUed  may  request  payment 
of  bonds  or  may  have  the  bonds 
reissued  to  the  person(s)  entitled.  A 
certified  copy  of  the  court-approved 
final  accoimting  for  the  estate,  the 
court's  decree  of  distribution,  or  other 
appropriate  evidence  will  be  required. 

(c)  Summary  administration 
procedures.  If  there  is  no  formal 
administration  and  no  representative  of 
the  estate  is  to  be  appointed,  the 
person(s)  entitied  under  state  law 
siunmary  or  small  estates  procediu«s 
may  request  payment  of  bonds  or  may 
have  the  bonds  reissued  to  the  person(s] 
entitled.  Appropriate  evidence  is 
required. 

(d)  Survivors'  order  of  precedence  for 
payment  or  reissue.  Estates  with  bonds 
over  $100,000  redemption  value  must 
be  administered.  If  there  has  been  no 
administration,  no  administration  is 
pending  or  contemplated,  no  summary 
or  small  estate  procedures  have  been 
used,  and  the  redemption  value  of  the 
bonds  is  $100,000  or  less,  then  bonds 
may  be  paid  or  reissued  to  the  persons 
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named  in  the  following  order  of 
precedence: 

(1)  There  is  a  surviving  spouse  and  no 
surviving  child  or  descendant  of  a 
deceased  child:  to  the  surviving  spouse. 

(2)  There  is  a  surviving  spouse  and  a 
child  or  children  of  the  decedent,  or 
descendants  of  deceased  children:  one- 
half  to  the  surviving  spouse  and  one- 
half  to  the  child  or  children  of  the 
decedent,  and  the  descendants  of 
deceased  children,  by  representation,  or 
by  agreement  of  all  persons  entitled  in 
this  class; 

(3)  There  is  no  surviving  spouse  and 
there  is  a  surviving  child  or  descendant 
of  deceased  children:  To  the  child  or 
children  of  the  decedent,  and  the 
descendants  of  deceased  children,  by 
representation. 

(4)  There  are  no  surviving  spouse,  no 
surviving  child,  and  no  surviving 
descendants  of  deceased  children:  To 
the  parents  of  the  decedent,  one-half  to 
each,  or  in  full  to  the  siu^ivor. 

(5)  There  are  no  surviving  spouse,  no 
siu^iving  child  or  surviving 
descendants  of  deceased  children,  and 
no  surviving  parents:  To  the  brothers 
and  sisters  and  descendants  of  deceased 
brothers  and  sisters  by  representation. 

(6)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  and  no  brothers  or 
sisters  or  descendants  of  deceased 
brothers  and  sisters:  To  other  next  of 
kin,  as  determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death. 

(7)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  and  no  next  of  kin,  as 
determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death: 
To  persons  related  to  the  decedent  by 
marriage,  i.e.,  heirs  of  a  spouse  of  the 
last  decedent  where  the  spouse 
predeceased  that  registrant. 

(8)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  no  next  of  kin,  as  determined  by 
the  laws  of  the  decedent's  domicile  at 
the  time  of  death,  and  no  persons 
related  to  the  decedent  by  marriage:  To 
the  person  who  paid  the  burial  and 
funeral  expenses,  or  a  creditor  of  the 
decedent's  estate,  but  payment  may  be 
made  only  to  the  extent  diat  the  person 
has  not  been  reimbursed.  Reissues  are 
not  permitted. 

(9)  Escheat  according  to  the 
applicable  state  law. 


(e)  When  we  make  payments  or 
reissues  according  to  paragraph  (d)  of 
this  section,  we  will  make  the  payments 
to  either  a  person  individually,  or 
individually  and  on  behalf  of  all  other 
persons  entitled.  A  person  who  receives 
payment  of  bond  proceeds  individually 
and  on  behalf  of  others  warrants  that  he 
or  she  will  make  distribution  of  the 
proceeds  to  the  persons  entitled  by  the 
law  of  the  decedent's  domicile.  The 
provisions  of  this  section  are  for  the 
convenience  of  the  United  States  and  do 
not  determine  ownership  of  the  bonds 
or  their  proceeds.  The  Department  of  the 
Treasury  may  rely  on  information 
provided  by  the  person  who  requests 
payment  or  transfer,  and  is  not  Hable  for 
any  action  taken  in  reliance  on  the 
information  furnished. 

§315.72    [Reserved] 

■  3.  Remove  and  reserve  §  315.72. 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

■  4.  Revise  part  351  to  read  as  follows: 

PART  351— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  EE 

Sec. 

Subpart  A — General  Information 

351.0  What  does  this  part  cover? 

351.1  What  regulations  govern  Series  EE 
savings  bonds? 

351.2  How  do  I  contact  Public  Debt? 

351.3  What  special  terms  do  I  need  to  know 
to  understand  this  part? 

351.4  In  what  form  are  Series  EE  savings 
bonds  issued? 

Subpart  B — Maturities,  Redemption  Values, 
and  Investment  Yields  of  Series  EE  Savings 
Bonds 

General  Provisions 

351.5  What  is  the  maturity  period  of  a 
Series  EE  savings  bond? 

351.6  When  may  I  redeem  my  Series  EE 
savings  bond? 

351.7  May  Series  EE  savings  bonds  be 
called  for  redemption  pfrior  to  final 
maturity? 

351.8  When  is  interest  payable  on  Series  EE 
savings  bonds? 

351.9  When  will  1  receive  the  redemption 
value  of  my  Series  EE  savings  bonds? 

351.10  What  do  I  need  to  know  about 
market  yields,  or  market  bid  yields,  to 
understand  redemption  value 
calculations  in  this  subpart? 

351.11  What  do  I  need  to  know  about  the 
short-term  savings  bond  rate,  to 
understand  redemption  value 
calculations  in  this  subpart? 

351.12  What  do  I  need  to  know  about  the 
long-term  savings  bond  rate,  to 
imderstcmd  redemption  value 
calculations  in  this  subpart? 

351.13  What  do  I  need  to  know  about  the 
savings  bond  rate  to  understand 


redemption  value  calculations  in  this 
subpart? 

351.14  When  are  rate  announcements 
applicable  to  Series  EE  savings  bonds 
announced? 

351.15  Is  the  determination  of  the  Secretary 
on  rates  and  values  final? 

351.16  What  do  I  need  to  know  at)out  the 
base  denomination  for  redemption  value 
calculations? 

351.17-351.18     [Reserved] 

Series  EE  Savings  Bonds  With  Issue  Dates 
Prior  to  May  1,1995 

351.19  What  are  maturity  periods  of  Series 
EE  savings  bonds  with  issue  dates  prior 
to  May  1,  1995? 

351.20  What  is  the  investment  yield 
(interest)  during  the  original  maturity 
period  of  Series  EE  savings  bonds  with 
issue  dates  January  1, 1980,  through 
April  1,1995? 

351.21  How  are  redemption  values 
determined  during  any  extended 
maturity  period  of  Series  EE  savings 
bonds  with  issue  dates  prior  to  May  1, 
1995? 

351.22  When  does  the  redemption  value 
increase  for  bonds  issued  prior  to  May  1 , 
1995? 

351.23  Are  tables  of  redemption  values 
available  for  bonds  issued  prior  to  May 
1.  1995? 

Series  EE  Savings  Bonds  With  Issue  Dates 
From  May  1, 1995,  Through  April  1, 1997 

351.24  What  are  the  maturity  periods  of 
bonds  with  issue  dates  from  May  1 , 
1995,  through  April  1,  1997? 

351.25  What  were  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1, 1995,  throiigh  April  1, 
1997,  during  semiannual  rate  periods  in 
the  first  5  years  after  issue  date? 

351.26  What  are  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1,  1995  through  April  1, 
1997,  during  semiannual  rate  periods 
that  begin  5  years  or  more  after  issue 
date? 

351.27  What  are  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1, 1995  through  April  1, 
1997,  during  an  extended  maturity 
period? 

351.28  How  are  redemption  values 
calculated  for  bonds  with  issue  dates 
from  May  1,  1995,  through  April  1,  1997? 

Series  EE  Savings  Bonds  With  Issue  Dates 
From  May  1, 1997,  and  Thereafter 

351.29  What  are  the  maturity  periods  of 
bonds  with  issue  dates  from  May  1, 
1997,  and  thereafter? 

351.30  What  are  interest  rates  and  monthly 
accruals  for  bonds  with  issue  dates  of 
May  1, 1997,  or  thereafter,  during  the 
original  maturity  period? 

351.31  What  is  the  interest  penalty  for 
Series  EE  bonds  with  issue  dates  of  May 
1, 1997,  or  thereafter  that  are  redeemed 
less  than  5  years  after  the  issue  date? 

351.32  How  are  redemption  values 
calculated  for  Series  EE  bonds  with  issue 
dates  of  May  1, 1997,  or  thereafter? 

351.33  What  are  interest  rates  and 
redemption  values  for  bonds  issued  May 


Federal  Register /Vol.  68,  No.  89 /Thursday.  May  8,  2003 /Rules  and  Regulations  24797 


I    1, 1997,  or  thereafter,  during  an  extended 
maturity  period? 
351.34-351.39     [Reserved] 

Subpart  C— Definitive  Series  EE  Savings 
Bonds 

351.40  What  are  the  denominations  and 
prices  of  definitive  Series  EE  savings 

1    bonds? 

351.41  When  are  definitive  Series  EE 
savings  bonds  validly  issued? 

351.42  What  is  the  issue  date  of  a  definitive 
Series  EE  savings  bond? 

351.43  Are  taxpayer  identification  numbers 
(TINs)  required  for  the  registration  of 
definitive  Series  EE  savings  bonds? 

351.44  What  amount  of  definitive  Series  EE 
savings  bonds  may  I  purchase  per  year? 

351.45  What  happens  if  I  purchase 
definitive  Series  EE  savings  bonds  in 
excess  of  the  maximum  annual  amount? 

351.46  May  I  purchase  definitive  Series  EE 
savings  bonds  over-the-counter? 

351.47  May  I  purchase  definitive  Series  EE 
savings  bonds  through  a  payroll  savings 
plan? 

351.48  May  I  purchase  definitive  Series  EE 
,    savings  bonds  through  employee  thrift, 

1    savings,  vacation,  and  similar  plans? 

351.49  How  are  definitive  Series  EE  savings 
bonds  delivered? 

351.50  How  is  payment  made  when 
definitive  Series  EE  savings  bonds  are 
redeemed? 

351.51  How  can  I  find  out  what  my 
definitive  Series  EE  savings  bonds  are 
worth? 

351.52-351.59     [Reserved] 

Subpart  D  Book — Entry  Series  EE  Savings 
Bonds 

351.60  How  are  book-entry  Series  EE 
savings  bonds  purchased  and  held? 

351.61  What  are  the  denominations  and 
prices  of  book-entry  Series  EE  savings 
bonds? 

351.62  How  is  payment  made  for  purchases 
of  book-entry  Series  EE  savings  bonds? 

351.63  How  are  redemption  payments  made 
I    for  my  redeemed  book-entry  Series  EE 

!   savings  bonds? 

351.64  What  is  the  issue  date  of  a  book- 
entry  Series  EE  savings  bond? 

351.65  What  amount  of  book-entry  Series 
EE  savings  bonds  may  I  acquire  per  year? 

351.66  What  book-entry  Series  EE  savings 
bonds  are  included  in  the  computation? 

351.67  What  happens  if  any  person 
purchases  book-entry  Series  ElE  savings 

I   bonds  in  excess  of  the  maximum  annual 
amount? 

351.68  Are  taxpayer  identification  numbers 
I   (TINs)  required  for  registration  of  book- 

'   entry  Series  EE  savings  bonds? 

351.69  When  is  a  book-entry  Series  EE 
savings  bond  validly  issued? 

351.70  How  are  redemption  values 
calculated  for  book-entry  Series  EE 
savings  bonds? 

351.71  How  can  I  find  out  what  my  book- 
entry  Series  EE  savings  bonds  are  worth? 

351.72-351.80    [Reserved] 

i 

Sulipart  E — Miscellaneous  Provisions 

351.81     Is  the  Education  Savings  Bond 
Program  available  for  Series  EE  savings 
bonds? 


351.82  Does  Public  Debt  prohibit  the 
issuance  of  Series  EE  savings  bonds  in  a 
chain  letter  scheme? 

351.83  May  Public  Debt  issue  Series  EE 
savings  bonds  only  in  book-entry  form? 

351.84  Does  Public  Debt  make  any 
reservations  as  to  issue  of  Series  EE 
savings  bonds? 

351.85  May  Public  Debt  waive  any 
provision  in  this  peirt? 

351.86  What  is  the  role  of  Federal  Reserve 
Banks  and  Branches? 

351.87  May  Public  Debt  revise,  supplement 
or  amend  the  terms  of  this  offering? 

Appendix  to  Part  351 — Tax  Considerations 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105. 

Subpart  A — General  Information 

§  351 .0    What  does  this  part  cover? 

This  part  is  the  offering  of  United 
States  Savings  Bonds  of  Series  EE 
(referred  to  as  Series  EE  bonds  or  bonds) 
for  sale  to  the  people  of  the  United 
States  by  the  Secretary  oS  the  Treasury 
(Secretary).  Series  EE  bonds  have  been 
offered  since  1980.  The  current  offer 
was  effective  May  1,  2003,  and  will 
continue  until  terminated  by  the 
Secretary. 

§  351 .1    What  regulations  govern  Series  EE 
savings  bonds? 

(a)  The  regulations  in  31  CFR  part  353 
apply  to  definitive  (paper)  Series  EE 
savings  bonds. 

(b)  The  regulations  in  31  CFR  part  363 
apply  to  book-entry  Series  EE  savings 
bonds. 

(c)  The  regulations  in  31  CFR  part  370 
apply  to  transactions  for  the  purchase  of 
savings  bonds  issued  Uuough  the 
Bvu^au  of  the  Public  Debt,  but  do  not 
apply  to  transactions  purchased  through 
issuing  agents  generally. 

(d)  We  expressly  disclaim  any 
representations  or  warranties  regarding 
Series  EE  savings  bonds  that  in  any  way 
conflict  with  these  regulations  and  other 
applicable  law. 

§  351 .2    How  do  I  contact  Public  Debt? 

You  may  contact  Public  Debt  by  e- 
mail  at  <savbonds@bpd.treas.gov>,  or 
by  writing  to  the  following  address: 
Biureau  of  the  Public  Debt,  Parkersburg, 
West  Virginia  26106-1328.  Chn  website 
address  is  <www.savingsbonds.gov>. 

§  351 .3    What  special  terms  do  I  need  to 
know  to  understand  this  part? 

Accrual  date  is  the  first  day  of  any 
month  on  which  earnings  on  a  Series  EE 
bond  accrue.  The  redemption  value  of  a 
bond  does  not  change  between  these 
accrual  dates. 

Automated  Clearing  House  (ACH) 
means  a  funds  transfer  system  governed 
by  the  Rules  of  the  National  Automated 
Clearing  House  Association  (NACHA). 


NACHA  provides  for  the  interbank 
clearing  of  electronic  entries  for 
participating  financial  institutions. 

Bank  account  means  your  accoimt  at 
a  United  States  depository  financial 
institution  (whether  a  bank  or  other 
financial  institution)  to  which  you  have 
directed  that  ACH  debits  and  payments 
be  made. 

Beneficiary  refers  to  the  second 
individual  named  in  the  registration  of 
a  security  held  in  definitive  form 
registered  "John  Doe  SSN  123-45-6789 
POD  (payable  on  death  to)  Joseph  Doe." 
In  the  New  Treasury  Direct  system, 
beneficiary  refers  to  the  second 
individual  named  in  the  registration  of 
a  security  registered  "John  Doe  SSN 
123-45-6789  POD  (payable  on  death  to) 
Joseph  Doe  SSN  987-65^321."  In  these 
examples,  Joseph  Doe  is  the  beneficiary. 

Book-entry  bond  means  a  Series  EE 
savings  bond  maintained  by  Treasury 
solely  as  a  computer  record. 

Coowner  means  either  the  first  or  the 
second  individual  named  in  the 
registration  of  a  definitive  Series  EE 
savings  bond  registered  "John  Doe  SSN 
123-45-6789  or  Joseph  Doe."  In  this 
example,  John  Doe  and  Joseph  Doe  are 
coowners. 

Definitive  bond  means  a  Series  EE 
savings  bond  issued  in  paper  form. 

Extended  maturity  period,  second 
extended  maturity  period,  and  extended 
maturity  refer  to  periods  after  the 
original  matuirity  dates  of  the  bonds 
during  which  owners  may  retain  them 
and  continue  to  earn  interest. 

Face  amount  refers  to  the  nominal 
amount  of  a  Series  EE  savings  bond.  The 
face  amount  of  a  definitive  Series  EE 
bond  is  imprinted  on  the  front  of  the 
bond.  The  face  amount  of  a  book-entry 
Series  EE  bond  is  the  amount  of  the 
original  investment.  [See  principal 
amoimt.) 

Fiduciary  means  the  court-appointed 
or  otherwise  qualified  person,  regardless 
of  title,  who  is  legally  authorized  to  act 
for  another.  Fiduciary  does  not  include 
an  attorney-in-fact. 

Final  maturity  refers  to  the  date  that 
a  bond  ceases  to  earn  interest. 

Individual  means  a  natural  person. 
Individual  does  not  mean  an 
organization,  representative,  or 
fiduciary. 

Interest,  as  used  in  this  part,  is  the 
difference  between  the  principal 
amoimt  and  the  redemption  value  of  the 
bond. 

Issue  date  is  the  first  day  of  the  month 
in  which  an  authorized  issuing  agent 
receives  payment  of  the  issue  price  of 
the  bond. 

Issuing  agent  means  an  orgaiiization 
that  has  been  qualified  imder  31  CFR 
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part  317,  and  any  other  entity  that  is 
otherwise  authorized  to  issue  bonds. 

New  Treasury  Direct  system  (New 
Treasury  Direct)  is  an  online  account 
system  in  which  you  may  hold  and 
conduct  transactions  in  eligible  book- 
entry  Treasury  securities. 

Original  maturity  period  or  original 
maturity  refers  to  die  initial  maturity 
period  of  a  bond  prior  to  any  extensions 
of  matmity;  this  period  varies  from  8  to 
20  years,  depending  on  the  issue  date  of 
the  bond. 

Owner  is  either  a  single  owner,  the 
first  individual  named  in  the 
registration  of  a  bond  held  in  the  owner 
with  beneficiary  form  of  registration,  or 
the  primary  owner  of  a  book-entry  bond 
held  in  the  primary  owner  with 
secondary  owner  form  of  registration. 

Par  means  the  face  amount  of  a  Series 
EE  savings  bond. 

Paying  agent  means  a  financial 
institution  that  has  been  qualified  under 
31  CFR  part  321. 

Person  means  an  entity  including  an 
individual,  trust,  estate,  corporation, 
government  entity,  association, 
partnership,  and  any  other  similar 
organization.  Person  does  not  mean  a 
Federal  Reserve  Bank. 

Primary  owner  means  the  first 
individual  named  in  the  registration  of 
a  book-entry  bond  held  in  New  Treasury 
Direct  registered  "John  Doe  SSN  123- 
45-6789  with  Joseph  Doe  SSN  987-65- 
4321."  In  this  example,  John  Doe  is  the 
primary  owner. 

Principal  amount  means  the  amount 
of  the  original  investment.  Principal 
amount  does  not  include  any  interest 
earned. 

Redemption  of  a  book-entry  Series  EE 
savings  bond  refers  to  payment  of 
principal  and  accrued  interest  on  the 
bond  at  final  maturity,  or,  at  the  option 
of  the  owner,  prior  to  final  matmity. 
The  owner  of  a  book-entry  savings  bond 
held  in  New  Treasury  Direct  may 
redeem  all  principal  and  interest  or  a 
portion  of  the  principal  and  the 
proportionate  amount  of  interest. 

Redemption  of  a  definitive  Series  EE 
savings  bond  refers  to  the  payment  of 
principal  and  accrued  interest  when  the 
owner  presents  the  bond  for  payment. 

Redemption  value  means  principal 
plus  accrued  interest  of  a  Series  EE 
savings  bond,  as  of  the  date  of  potential 
or  actual  redemption.  In  the  case  of  a 
book-entry  Series  EE  savings  bond,  it 
also  refers  to  a  portion  of  the  principal 
amount  plus  a  proportionate  an^ount  of 
accrued  interest  of  a  bond,  as  of  the  date 
of  potential  or  actual  redemption. 

Registration  of  a  book-entry  Series  EE 
savings  bond  means  that  the  name  and 
taxpayer  identification  number  (TIN)  of 


all  registrants  are  maintained  on  otu 
records  for  a  book-entry  bond. 

Registration  of  a  definitive  Series  EE 
savings  bond  means  that  the  name  and 
TIN  of  the  owner,  first-named  coowner, 
or  piut:haser  of  a  gift  bond  are  imprinted 
on  the  face  of  the  bond. 

Secondary  owner  means  the  second 
individual  named  in  the  registration  of 
a  book-entry  bond  held  in  New  Treasury 
Direct  registered  "John  Doe  SSN  123- 
45-6789  with  Joseph  Doe  SSN  987-65- 
4321."  In  this  example,  Joseph  Doe  is 
the  secondary  owner. 

Semiannual  rate  periods  or 
semiannual  earnings  periods  are  the  six- 
month  periods  begirming  on  the  issue 
date  and  on  each  semiannual 
anniversary  of  the  issue  date  to  final 
maturity. 

Series  EE  savings  bond  is  an  accrual- 
type  savings  bond,  offered  at  a  discoupt, 
either  in  definitive  (paper)  form  or  in 
book-entry  form,  that  pays  interest  on 
the  principal  based  on  rates  determined 
by  Treasiuy. 

Single  owner  means  the  person  named 
in  the  registration  of  a  savings  bond 
without  a  coowner,  beneficiary  or 
secondary  owner. 

Taxpayer  identification  number  (TIN) 
means  the  identifying  number  required 
on  tax  retiuns  and  other  documents 
submitted  to  the  Internal  Revenue 
Service;  for  example,  an  individual's 
social  seciuity  accoimt  number  (SSN)  or 
an  employer  identification  number 
(EIN).  A  SSN  is  composed  of  nine  digits 
separated  by  two  hyphens,  for  example, 
123-45-6789.  An  EIN  is  composed  of 
nine  digits  separated  by  one  hyphen,  for 
example,  12-3456789.  The  hyphens  are 
an  essential  part  of  the  numbers. 

We,  us,  or  our  refers  to  the  agency,  the 
Bureau  of  the  Public  Debt.  The  term 
extends  to  the  Secretary  of  the  Treasury 
and  the  Secretary's  delegates  at  the 
Treasiuy  Department  and  Bureau  of  the 
Public  Debt.  The  term  also  extends  to 
any  fiscal  or  financial  agent  we 
designate  to  act  on  behalf  of  the  United 
States. 

You  or  your  refers  to  an  owner  of  a 
Series  EE  savings  bond. 

§  351 .4    In  what  fonn  are  Series  EE  savings 
bonds  issued? 

Series  EE  savings  bonds  are  issued  in 
either  book-entry  or  definitive  form. 

Subpart  B— Maturities,  Redemption 
Vaiues,  and  Investment  Yields  of 
Series  EE  Savings  Bonds 

General  Provisions 

§  351 .5    What  is  the  maturity  peHod  of  a 
Series  EE  savings  bond? 

Series  EE  savings  bonds  have  a  total 
maturity  period  of  30  years  from  the 


issue  date,  consisting  of  an  original 
maturity  period  and  one  or  two  periods 
of  extended  maturity,  which  vary 
depending  on  the  issue  date  of  the  bond. 
The  interest  on  an  outstanding  bond 
ceases  to  accrue  30  years  after  its  issue 
date. 

§  351 .6    When  may  I  redeem  my  Series  EE 
savings  bond? 

(a)  Bonds  with  issue  dates  on  or  before 
January  J,  2003.  You  may  redeem  your 
Series  EE  savings  bond  at  any  time 
beginning  six  months  after  its  issue 
date. 

(b)  Bonds  with  issue  dates  on  or  after 
February  1,  2003.  You  may  redeem  your 
Series  EE  savings  bond  at  any  time 
beginning  twelve  months  after  its  issue 
date. 

^  351 .7    May  Series  EE  savings  bonds  be 
called  for  redemption  prior  to  final 
maturity? 

The  Secretary  of  the  Treasury  may  not 
call  Series  EE  bonds  for  redemption 
prior  to  final  matmity. 

§  351 .8    When  is  interest  payable  on  Series 
EE  savings  bonds? 

Interest  on  a  bond  accrues  and 
becomes  part  of  the  redemption  value. 
Interest  earnings  are  payable  upon 
redemption. 

§  351 .9    When  will  I  receive  the  redemption 
value  of  my  Series  EE  savings  bonds? 

(a)  You  will  be  paid  the  redemption 
value  of  your  definitive  bond  when  you 
surrender  the  bond  for  payment  as 
provided  in  these  regulations  and  in  31 
CFR  part  353. 

(b)  You  will  be  paid  the  redemption 
value  of  your  book-entry  bond  when  it 
reaches  final  matiuity,  if  you  have  not 
redeemed  the  bond  previously. 

§  351 .1 0    What  do  I  need  to  know  about 
market  yields,  or  market  bid  yields,  to 
understand  redemption  value  calculations 
in  this  subpart? 

We  use  market  yields,  or  market  bid 
yields,  derived  fi-om  Treasmy  bills, 
notes,  and  bonds,  to  create  a  yield  curve 
^ased  on  the  most  actively  traded 
Treasiuy  securities.  This  cinve  relates 
the  yield  on  a  security  to  its  time  to 
matmity.  Yields  at  particular  points  on 
the  curve  are  referred  to  as  "constant 
maturity  yields"  and  are  determined  by 
the  Treasury  from  this  daily  yield  curve. 
SLx-month  and  5-year  Treasury 
securities  rates  are  derived  from  these 
yield  ciuves. 

§351.11    What  do  I  need  to  know  about  the 
short-term  savings  bond  rate,  to 
understand  redemption  value  calculations 
in  this  subpart? 

We  determine  this  rate  by  compiling 
6-month  Treasury  securities  rates  as  of 
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the  close  of  business  for  each  day  of  the 
previous  three  months  and  calculating 
the  monthly  average  for  each  month, 
rounding  each  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
We  then  determine  the  short-term 
savings  bond  rate  by  taking  85  percent 
of  the  three-month  average  and 
rounding  the  resvdt  to  the  nearest  one- 
hundredth  of  one  percent.  For  bonds 
entitled  to  interest  accruals  at  the  short- 
term  savings  bond  rate,  that  rate  applies 
to  the  bond's  first  full  semiannual 
interest  accrual  period  following  each 
announcement  of  the  rate. 

§351.12    What  do  I  need  to  know  at>out  the 
long-term  savings  bond  rate,  to  understand 
redemption  value  calculations  in  this 
subpart? 

We  determine  this  rate  by  compiling 
5-year  Treasmy  securities  rates  as  of  the 
close  of  business  for  each  day  of  the 
previous  six  months  and  calcidating  the 
monthly  average  for  each  month, 
rounding  each  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
We  then  determine  the  long-term 
savings  bond  rate  by  taking  85  percent 
of  the  6-month  average  and  roimding 
the  residt  to  the  nearest  one-hundredth 
of  one  percent.  For  bonds  entitled  to 
interest  accruals  at  the  long-term 
savings  bond  rate,  that  rate  applies  to 
the  bond's  first  full  semiannual  interest 
accrual  period  following  each 
announcement  of  the  rate. 


§351.13    What  do  I  need  to  know  about  the 
savings  bond  rate  to  understand 
redemption  value  calculations  in  this 
subpart? 

We  determine  the  savings  bond  rate 
by  compiling  5-year  Treasury  securities 
yields  as  of  the  close  of  business  for 
each  day  of  the  previous  six  months  and 
calculating  the  monthly  average  to  the 
nearest  one-hundredth  of  one  percent. 
We  then  determine  the  savings  bonds 
rate  by  taking  90  percent  of  the  6-month 
average  and  rounding  the  residt  to  the 
nearest  one-hundredth  of  one  percent. 

§351.14    When  are  rate  announcements 
that  apply  to  Series  EE  savings  bonds 
anrHMinced? 

(a)  The  Secretary  will  furnish  rates 
that  apply  to  Series  EE  savings  bonds  in 
aimouncements  published  each  May  1 
and  November  1. 

(b)  If  the  regularly  scheduled  date  for 
the  announcement  is  a  day  when  we  are 
not  open  for  "business,  then  the 
Secretary  will  make  the  announcement 
on  the  next  business  day.  However,  the 
effective  date  of  the  rate  remains  the 
first  day  of  the  month  of  the 
announcement. 

(c)  The  Secretary  may  announce  rates 
at  any  other  time. 

§351.15    Is  ttie  determination  of  ttw 
Secretary  on  rates  and  values  final? 

The  Secretary's  determination  of  rates 
of  return  and  savings  bond  redemption 
values  is  final  and  conclusive. 


§351.16    What  do  I  need  to  know  about  the 
base  dertomination  for  redemption  value 
calculations? 

We  base  all  calculations  of  interest  on 
a  unit  vtdth  a  principal  amount  of 
$12.50.  We  use  this  unit  value  to 
determine  the  value  of  bonds  in  higher 
denominations.  The  effect  of  rounding 
off  the  value  of  the  $12.50  unit  increases 
at  higher  denominations.  This  can  work 
to  your  slight  advantage  or 
disadvantage,  depending  on  whether  the 
value  is  rounded  up  or  down. 

Example.  The  following  hypothetical 
example  illustrates  the  calculation:  A  rate  of 
3.25%  will  result  in  a  newly  purchased 
$12.50  unit  increasing  in  value  after  six 
months  to  $12.70,  when  rounded  to  the 
nearest  cent.  Therefore,  a  $5,000  definitive 
Series  EE  bond  (with  a  principal  amount  of 
$2,500)  will  be  worth  $2,540  after  six  months 
([$2,500  divided  by  $12.50]  x  $12.70  = 
$2,540.)  In  contrast,  if  applied  directly  to  a 
$2,500  principal  amount,  the  rate  would 
render  a  value  of  $2,540.63  after  six  months, 
a  difference  of  63  cents.  (This  example  does 
not  account  for  any  interest  penalty  that 
might  apply  if  you  redeem  a  bond  less  than 
five  years  after  its  issue  date.) 

§§351.17-351.18    [Reserved] 

Series  EE  Savings  Bonds  with  Issue 
Dates  Prior  to  May  1,  1995 

§351.19    What  are  maturity  periods  of 
Series  EE  savings  t>onds  with  issue  dates 
prior  to  May  1,1995? 

Bonds  with  issue  dates  from  January 
1, 1980,  through  May  1, 1995  have  an 
original  matiuity  period  and  two 
extended  matmity  periods,  as  shown  by 
the  following  table: 


Issue  dates— 1  st  day  of 


Jan.  1980-Oct.  1980 
Nov.  1980-Apr.  1981 
May  1981-Oct.  1982 
Nov.  1982-Oct.  1986 
Nov.  1986-Feb.  1993 
Mar.  1993-Apr.  1995 


Original  tenn 
(in  years) 


11 
9 
8 
10 
12 
18 


Rrst  extended 

term 

(in  years) 


10 
10 
10 
10 
10 
10 


Second  ex- 
tended temi 
(in  years) 


9 

11 

12 

10 

8 

2 


Final  maturity  dates 


Jan.  2010-Oct.  2010. 
Nov.  201 0-Apr.  2011. 
May  2011 -Oct.  2012. 
Nov.  2012HOct.  2016. 
Nov.  2016-Feb.  2023. 
Mar.  2023-Apr.  2025. 


§351.20    What  Is  the  investment  yield 
(interest)  during  tfie  original  maturity  period 
of  Series  EE  savings  bonds  with  issue 
dates  from  January  1 ,  1960,  through  April 
1,1995? 

The  redemption  value  of  a  bond  on  a 
given  interest  accrual  date  during 
original  maturity  will  be  the  higher  of 
the  value  produced  using  the  applicable 
guaranteed  minimum  investment  yield 
or  the  value  produced  using  the 
appropriate  market-based  variable 
investment  yield. 

(a)  Guaranteed  minimum  investment 
yield.  (1)  Bonds  bearing  issue  dates 
prior  to  November  1,  1982.  You  may 


obtain  the  guaranteed  minimum 
investment  yields  on  bonds  bearing 
issue  dates  prior  to  November  1, 1982, 
by  downloading  from  our  website  at 
<www.savingsbonds.gov>,  contacting  us 
by  email  at  <savbonds@bpd.treas.gov>. 
or  by  writing  us  at  the  following 
address:  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia  26106-1328. 

(2)  Bonds  bearing  issue  dates  of 
November  1, 1982,  through  April  1, 
1995.  (i)  Prior  to  5  years  from  issue  date. 
You  may  download  the  guaranteed 
minimum  investment  yields  prior  to  5 
years  from  issue  date  at  our  website  at 
<www.savingsbonds.gov>,  by  contacting 


us  by  email  at 

<savbonds@bpd.treas.gov>,  or  writing  to 
the  following  address:  Bureau  of  the 
Public  Debt,  Parkersburg,  West  Virginia 
26106-1328. 

(ii)  On  or  after  5  years  from  issue 
date.  The  guaranteed  miniimini 
investmeat  yield  of  a  bond  from  its 
issue  date  to  each  semiannual  interest 
accrual  date  occmring  on  or  after  5 
years  from  issue  up  to  original  matmity 
will  be  as  follows,  compounded 
semiannually: 
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Issue  dates  of  bonds 

Percent 

Nov.  1,1982-Octoberl,  1986... 

Nov.  1,  1986-Feb.  1,  1993  

Mar.  1,  1993-Apr.  1,  1995  

7.5 
6 

4 

(b)  Market-based  variable  investment 
yield.  If  a  bond  is  held  for  a  period  of 
5  years  after  its  first  semiannual  interest 
accrual  period,  occurring  on  or  after 
November  1,  1982,  or  its  issue  date, 
whichever  is  later,  its  market-based 
variable  investment  yield  for  such 
period,  and  to  each  successive 
semiannual  interest  accrual  date  up  to 
its  original  maturity,  will  be  determined 
as  follows: 

(1)  For  each  6-month  period,  starting 
with  the  period  beginning  on  May  1 , 
1982,  we  will  determine  the  average 
market  yield  on  outstanding  marketable 
Treasury  securities  with  a  remaining 
term  to  maturity  of  approximately  5 
years  during  such  period. 

(2)  For  bonds  bearing  an  issue  date 
prior  to  May  1,  1989,  the  market-based 
variable  investment  yield  from  its  first 
semiannual  interest  accrual  date 
occurring  on  or  after  November  1,  1982, 
or  its  issue  date,  whichever  is  later,  to 
its  first  semiannual  interest  accrual  date 
5  years  thereafter  will  be  85  percent, 
rounded  to  the  nearest  one-fourth  of  1 
percent,  of  the  arithmetic  average  of  the 
market  yield  averages  for  the  ten  6- 
month  periods  starting  with  the  6- 
month  period  that  most  recently  ended 
before  such  issue  date,  whichever  is 
later. 

(3)  For  bonds  bearing  issue  dates  of 
May  1,  1989,  through  April  1,  1995,  the 
market-based  variable  investment  yield 
from  the  issue  date  to  the  semiannual 
interest  accrual  date  5  years  thereafter 
will  be  85  percent,  rounded  to  the 
nearest  one-hundredth  of  1  percent,  of 
the  arithmetic  average  of  the  market 
yield  averages  for  the  ten  6-month 
periods  starting  with  the  6-month 
period  that  most  recently  ended  before 
such  issue  date. 

(4)  In  determining  the  market-based 
variable  investment  yield  for  a  bond 
from  its  first  semiemnual  interest  accrual 
date  occurring  on  or  after  November  1 , 
1982,  or  its  issue  date,  whichever  is 
later,  to  each  successive  semiannual 
interest  accrual  date  occurring  after  5 
years  from  issue  up  to  original  maturity, 
the  average  market  yield  for  each 
additional  6-month  period  will  be 
included  in  the  computation. 

§  351  ^1     How  are  redemption  values 
determined  during  any  extended  maturity 
period  of  Series  EE  savings  bonds  with 
issue  dates  prior  to  May  1, 1995? 

The  redemption  value  of  a  bond  on  a 
given  interest  accrual  date  during  an 


extended  maturity  period  or  periods 
will  be  the  higher  of  the  values 
produced  using  either  the  applicable 
guaranteed  minimum  investment  yield 
or  the  appropriate  market-based  variable 
investment  yield.  The  calculation  of 
these  yields  and  the  resulting 
redemption  values  are  described  below: 

(a)  Guaranteed  minimum  investment 
yield  and  resulting  values  during  an 
extended  mdturity  period.  A  bond  may 
be  subject  to  one  guaranteed  minimum 
investment  yield  during  its  original 
matiirity  period  and  to  another  such 
yield  during  each  of  its  extended 
maturity  periods. 

(1)  Bonds  entering  an  extended 
maturity  period  from  May  1,  1989,  ■ 
through  February  1.  1993.  Bonds  that 
entered  an  extended  maturity  period 
from  May  1,  1989,  through  February  1, 
1993,  had  a  guaranteed  minimum 
investment  yield  of  6  percent  per 
annum,  compounded  semiannually, 
during  that  extended  maturity  period. 

(2)  Bonds  entering  an  extended 
maturity  period  on  or  after  March  1, 
1993.  Bonds  that  entered  or  enter  an 
extended  maturity  period  on  or  after 
March  1,  1993,  have  a  guaranteed 
minimum  investment  yield  of  4  percent 
per  annum,  compounded  semiannually, 
during  that  extended  maturity  period,  or 
the  guaranteed  minimum  investment 
yield  in  effect  at  the  begirming  of  that 
period. 

(3)  Determination  of  values  for  a  bond 
during  extended  maturity  periods.  In 
order  to  determine  values  for  a  bond 
during  its  first  extended  maturity 
period,  we  determine  the  value  of  the 
bond  at  tlie  end  of  its  original  maturity 
period  using  the  guaranteed  minimum 
investment  yield  applicable  to  that 
period.  This  value  is  then  used  as  the 
base  upon  which  interest  accrues  during 
the  first  extended  maturity  period  at  the 
applicable  guaranteed  minimum 
investment  yield  for  that  period.  We  use 
the  value  thus  attained  at  first  extended 
maturity  as  the  base  upon  which 
interest  accrues  during  the  second 
extended  maturity  period  at  the 
applicable  guaranteed  minimum 
investment  yield  for  that  period.  We 
then  compare  the  resulting  semiannual 
values  with  the  corresponding  values 
determined  using  only  the  applicable 
market-based  variable  investment 
yields. 

(b)  Market-based  variable  investment 
yield  and  resulting  values  during  an 
extended  maturity  period.  For  a  bond 
beginning  an  extended  maturity  period, 
the  market-based  variable  investment 
yield  from  its  first  semiannual  interest 
accrual  da,te  occurring  on  or  after 
November  1,  1982,  or  its  issue  date, 
whichever  is  later,  to  each  semiannual 


interest  accrual  date  occurring  on  or 
after  November  1,  1989,  will  be  85 
percent,  rounded  to  the  nearest  one- 
himdredth  of  one  percent,  of  the 
arithmetic  average  of  the  market  yield 
averages  for  the  appropriate  number  of 
6-month  periods  involved,  beginning 
with  the  period  ft-om  May  1, 1982,  or  the 
6-month  period  that  most  recently 
ended  before  the  issue  date,  whichever 
period  occurs  later.  We  use  the  value  of 
a  bond  on  its  first  semiannual  interest 
accrual  date  occurring  on  or  after 
November  1,  1982,  or  its  issue  datei 
whichever  is  later,  as  the  base  upon 
which  interest  accrues  diuing  the 
extended  maturity  period  at  the 
applicable  market-based  variable 
investment  yield.  As  described  above, 
the  bond  will  receive  the  higher  of  the 
two  values:  One  value  produced  using 
the  applicable  market-based  variable 
investment  yield;  and,  the  other  value 
produced  using  the  guaranteed 
minimum  investment  yield. 

§  351 .22    When  does  the  redemption  value 
increase  for  bonds  issued  prior  to  May  1 , 
1995? 

(a)  Bonds  with  issue  dates  from 
January  1,  1980,  through  October  1, 

1 980.  For  bonds  with  issue  dates  from 
January  1, 1980,  through  October  1, 
1980,  the  redemption  value  increases  on 
the  first  day  of  each  month  from  the 
third  through  the  thirtieth  month  after 
issue,  and  thereafter  on  the  first  day  of 
each  successive  6-month  period. 

(b)  Bonds  with  issue  dates  from 
November  1,  1980,  through  October  1, 
1 986.  For  bonds  with  issue  dates  from 
November  1, 1980,  through  October  1, 
1986,  the  redemption  value  increases  on 
the  first  day  of  each  month  from  the 
third  through  the  eighteenth  month  after 
issue,  and  thereafter  on  the  first  day  of 
each  successive  6-month  period. 

(c)  Bonds  with  issue  dates  from 
November  1,  1986,  through  February  1, 
1993.  For  bonds  with  issue  dates  from 
November  1,  1986,  through  February  1, 
1993,  tile  redemption  values  increase  on 
the  first  day  of  each  month  from  the 
third  through  the  thirtieth  month  after 
issue,  and  thereafter  on  the  first  day  of 
each  successive  6-month  period. 

(d)  Bonds  with  issue  dates  of  March 
1,  1993.  through  April  1,  1995.  For 
bonds  with  issue  dates  of  March  1, 
1993,  through  April  1,  1995,  the 
redemption  values  increase  on  the  first 
day  of  each  month  from  the  third 
through  the  sixtieth  month  after  issue, 
and  thereafter  either  on  the  first  day  of 
each  month  or  on  the  first  day  of  each 
successive  6-month  period,  whichever 
accrual  schedule  ensures  that  the  actual 
yield  from  issue  date  to  redemption  date 
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is  in  no  case  less  than  4  percent  per 
annum,  compounded  semiannually. 

§  351 .23  Are  tables  of  redemption  values 
available  for  bonds  issued  prior  to  May  1 , 
1995? 

You  may  obtain  the  appropriate  yields 
and  tables  by  downloading  from  our 
website  at  <www.savingsbonds.gov>, 
contacting  us  by  email  at 
<savbonds@bpd.treas.gov>,  or  by 
writing  us  at  the  following  address: 
Bureau  of  the  Public  Debt,  Parkersburg, 
West  Virginia  26106-1328. 

Series  EE  Savings  Bonds  With  Issue 
Dates  From  May  1,  1995,  Through  April 
1, 1997 

§  351 .24    What  are  the  maturity  periods  of 
bonds  with  issue  dates  from  May  1, 1995, 
through  April  1,1997? 

(a)  Original  maturity.  Bonds  reach 
original  maturity  at  17  years  after  issue 
date. 

(b)  Final  maturity.  Series  EE  savings 
bonds  have  an  extended  maturity  period 
of  13  years,  and  reach  final  maturity  at 
30  years  after  the  issue  date.  Bonds 
cease  to  earn  interest  at  final  maturity. 

§  351 .25    What  were  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1, 1995,  through  April  1, 
1997,  during  semiannual  rate  periods  in  the 
first  5  years  after  issue  date? 

(a)  Interest  rates.  The  interest  rate  for 
a  Series  EE  bond  bearing  an  issue  date 
of  May  1,  1995,  through  April  1,  1997, 
for  semiannual  earning  periods  during 
the  first  5  years  from  issue  date,  was  the 
short-term  savings  bond  rate  (see 

§  351.11  for  a  description  of  the  short- 
term  savings  bond  rate.) 

(b)  Redemption  values.  Redemption 
values  for  semiannual  accrual  dates 
occurring  on  or  before  5  years  from 
issue  date  are  calculated  in  accordance 
with  §351.28. 

§  351 .26    What  are  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1, 1995  through  April  1, 
1997,  during  semiannual  rate  periods  that 
begin  5  years  or  more  after  issue  date? 

(a)  Interest  rates.  The  interest  rate  for 
a  Series  EE  bond  bearing  an  issue  date 


of  May  1, 1995,  through  April  1, 1997, 
for  semiannual  earning  periods 
beginning  5  years  from  issue  date 
through  original  maturity,  is  the  long- 
term  savings  bond  rate  as  defined  in 
§351.12. 

(b)  Redemption  values.  We  calculate 
redemption  values  for  semiannual 
accrual  dates  occurring  after  5  years 
from  issue  date,  through  original 
maturity,  in  accordance  with  §  351.28, 
except  that  the  redemption  value  at  the 
date  of  original  maturity  shall  not  be 
less  than  the  denomination  (face 
amount  or  face  value). 

§  351 .27    What  are  the  interest  rates  and 
redemption  values  for  bonds  with  issue 
dates  from  May  1, 1995,  through  April  1, 
1997,  during  an  extended  maturity  period? 
Dming  an  extended  matiuity  period 
the  bond  will  be  subject  to  the  terms 
and  conditions  in  effect  when  it  is 
issued,  and  will  continue  to  earn 
interest  as  described  in  paragraph 
§  351.26,  unless  the  terms  and 
conditions  applicable  to  an  extended 
maturity  period  are  expressly  amended 
prior  to  the  beginning  of  such  period. 

§  351 .28    How  are  redemption  values 
calculated  for  bonds  with  issue  dates  from 
May  1, 1995,  through  April  1, 1997? 

We  determine  the  redemption  value 
of  a  bond  on  the  accrual  date 
immediately  following  each  semiannual 
earning  period  as  follows: 

(a)  We  convert  the  applicable  long- 
term  or  short-term  savings  bond  rate  for 
the  semiannual  earning  period  to 
decimal  form  by  dividing  by  100,  and 
adjust  it  to  a  semiannual  rate  by 
dividing  by  2. 

(b)  Using  redemption  values  for  the 
base  denomination,  as  defined  in 

§  351.16,  we  then  multiply  this  rate  by 
the  redemption  value  of  the  bond  at  the 
begirming  of  the  semiannual  earning 
period. 

(c)  We  add  the  resulting  interest 
amount,  roimded  to  the  nearest  cent,  to 
the  redemption  value  of  the  bond  at  the 
beginning  of  the  earning  period  to 
produce  the  redemption  value  at  the 
next  semiannual  accrual  date.  The 


redemption  value  of  a  bond  remains 
constant  between  accrual  dates. 

Series  EE  Savings  Bonds  With  Issue 
Dates  From  May  1, 1997,  and 
Thereafter 

§  351 .29    What  are  the  maturity  periods  of 
bonds  with  issue  dates  from  May  1, 1997, 
and  thereafter? 

(a)  Original  maturity.  (1)  Bonds  with 
issue  dates  from  May  1,  1997,  to  May  1, 
2003.  Bonds  reach  original  maturity  at 
1 7  years  after  issue  date. 

(2)  Bonds  with  issue  dates  from  June 
1,  2003,  and  thereafter.  Bonds  reach 
original  matiirity  at  20  years  after  issue 
date. 

(b)  Final  maturity.  Bonds  reach  final 
matiuity  at  30  years  after  the  issue  date. 
Bonds  cease  to  earn  interest  at  final 
matiuity. 

§  351 .30    What  are  interest  rates  and 
monthly  accruals  for  bonds  with  issue 
dates  of  May  1, 1997,  or  thereafter,  during 
the  original  maturity  period? 

Savings  bond  rates  (defined  in 
§  351.13)  apply  to  earnings  during  the 
first  semiaimual  rate  period  begirming 
on  or  after  the  effective  date  of  the  rate. 
Interest  is  credited  on  the  first  day  of 
each  month  and  compounded 
semiannually.  Interest  accrues 
beginning  with  the  fourth  month  from 
the  issue  date.  For  example,  a  bond 
issued  in  January  has  interest  first 
credited  on  May  1 ,  which  represents 
one  month  of  interest  because  of  the  3- 
month  interest  penalty.  The  following 
table  shows,  for  any  given  month  of 
issue  with  rates  announced  each  May 
and  November,  the  months  making  up 
the  semiannual  rate  period  during 
which  interest  is  earned  at  the 
announced  rate  (disregarding  the 
penalty  for  bonds  redeemed  prior  to  5 
years  after  the  issue  date)  and  the 
months  in  which  the  bonds  increase  in 
value.  This  rate  is  an  annual  rate 
compounded  semiaimually. 


If  issue  month  is — 

And  rate  announcement/ 
effective  date  is— 

Then,  semiannual  rate  periods  in  which  in- 
terest is  eamed  include  months  of— 

1 

And  bonds  increase  in 

value  on  1st  day  of 

months  of— 

Jart.  or  Jul 

Mayl   

May  1   

May  1   

May  1   

May  1   

May  1 

Nov.  1 

Nov.  1  

Nov.  1  

Nov.  1  

Nov.  1  : 

Jul.  through  Dec 

Aug.  through  Jan. 
Sep.  through  Feb. 
Oct.  through  Mar. 
Nov.  through  Apr. 
Jun.  through  Nov. 
Jul.  through  Dec. 
Feb.  through  Jul. 
Mar.  through  Aug. 
Apr.  through  Sep. 
May  through  Oct. 
Dec.  through  May. 

Feb.  or  Aug  

Mar.  or  Sep  

Aug.  through  Jan  

Sep.  through  Feb 

Oct.  through  Mar 

Apr.  or  Oct 

May  or  Nov 

Jun.  or  Dec 

Jan.  or  Jul 

Feb.  or  Aug  

Mar.  or  Sep  

May  through  Oct  

Jun.  through  Nov  

Jan.  through  Jun 

Feb.  through  Jul ^.... 

Mar.  through  Aug 

Apr.  or  Oct 

Apr.  through  Sep  

May  or  Nov 

Nov.  through  Apr  
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If  issue  month  is—     - 

And  rate  announcement/ 
effective  date  Is— 

Then,  semiannual  rate  periods  in  which  in- 
terest is  earned  include  months  of— 

And  bonds  increase  in 

value  on  1st  day  of 

months  of— 

Jun.  or  Dec 

Nov.  1  

Dec.  through  May  

Jan.  through  Jun. 

§  351 .31    What  Is  the  interest  penalty  for 
Series  EE  bonds  with  issue  dates  of  May  1 , 

1997,  or  thereafter,  that  are  redeemed  less 
than  5  years  after  ttie  issue  date? 

If  you  redeem  a  Series  EE  savings 
bond  with  an  issue  date  of  May  1,  1997, 
or  thereafter,  less  than  five  years 
following  the  issue  date,  we  reduce  the 
overall  earning  period  from  the  issue 
date  by  three  montjis.  For  example,  if 
you  redeem  a  bond  issued  January  1, 

1998,  9  months  later  on  October  1, 1998, 
we  will  determine  the  redemption  value 
by  applying  the  redemption  value 
calculation  formula  described  in 

§  351.32  and  the  savings  bonds  rate  for 
that  bond  at  6  months  after  the  issue 
date  on  July  1, 1998.  The  redemption 
value  of  a  bond  subject  to  the  3-month 
interest  penalty  shall  not  be  reduced 
below  the  issue  price.  This  penalty  does 
not  apply  to  bonds  redeemed  5  years  or 
more  ^er  the  issue  date. 

§  351 .32    How  are  redemption  values 
calculated  for  Series  EE  bonds  with  issue 
dates  of  May  1 ,  1997,  or  thereafter? 

(a)  Formula  for  redemption  value.  We 
determine  the  redemption  value  of  a 
bond  for  the  accrual  date  (the  first  day 
of  each  month  beginning  with  the  fourth 
month  fi-om  the  issue  date)  in 
accordance  with  this  section  and  the 
following  formula: 
FV  =  PV  X  {[l+(i  +  2)1  C"/*)} 

where 

FV  (future  value)  =  redemption  value  on 

redemption  date  rounded  to  the 

nearest  cent. 
PV  (present  value)  =  redemption  value 

at  the  begiiming  of  the  semiannual 

rate  period 
i  =  savings  bonds  rate  converted  to 

decimal  form  by  dividing  by  100. 
m  =  number  of  full  calendar  months 

outstanding  during  the  semiannual 

rate  period.' 


'  The  following  hypothetical  example  illustrates 
how  this  formula  is  applied: 

Example,  assume  a  hypothetical  savings  bonds 
rate  of  5.00%  effective  May  1,  2002,  for  a  bond 
denominated  at  S25,  with  an  issue  date  of 
September  1, 1997  and  a  redemption  value  of 
$16.00  as  of  September  1,  2002.  The  February  1, 
2003,  redemption  value  is  calculated  as  follows: 
Bonds  issue  dated  in  September  have  semiannual 
rate  periods  beginning  each  March  1  and  September 
1 .  The  first  semiannual  rate  period  to  begin  on  or 
after  the  effective  date  of  the  May  1,  2002.  rate 
would  be  the  period  beginning  September  1,  2002. 
PV,  the  present  value,  would  be  the  value  of  the 
bond  at  the  beginning  of  the  semiannual  rate 
period,  on  September  1,  2002.  The  savings  bonds 
rate  of  5.00%  converted  to  a  decimal  would  be  0.05. 


(b)  Value  of  bonds  at  original 
maturity.  (1)  Definitive  bond.  At  original 
maturity,  the  redemption  value  of  a 
definitive  bond  shall  not  be  less  than 
the  face  amount/denomination  of  the 
bond. 

(2)  Book-entry  bond.  At  original 
maturity,  the  redemption  value  of  a 
book-entry  bond  shall  not  be  less  than 
double  the  purchase  price  of  the  bond. 

§  351 .33    What  are  interest  rates  and 
redemption  values  for  tx>nds  issued  May  1, 
1997,  or  tttereafler,  during  an  exterKlad 
maturity  period? 

During  an  extended  maturity  period 
the  bond  will  be  subject  to  the  terms 
and  conditions  in  effect  when  it  is 
issued  and  will  continue  to  earn  interest 
as  described  in  §  351.30,  imless  the 
terms  and  conditions  applicable  to  an 
extended  maturity  period  are  expressly 
amended  prior  to  the  beginning  of  such 
period. 

§351.34-351.39    [Reserved] 

Subpart  C— Definitive  Series  EE 
Savings  Bonds 

§  351 .40    What  are  the  denominations  and 
prices  of  definitive  Series  EE  savings 
bonds? 

We  issue  definitive  bonds  in 
denominations  of  $50,  $75,  $100,  $200, 
$500,  $1,000,  $5,000,  and  $10,000.  The 
purchase  price  is  one-half  the  amount  of 
the  denomination. 

§  351 .41     When  are  definitive  Series  EE 
savings  bonds  validly  issued? 

A  definitive  bond  is  validly  issued 
when  it  is  registered  as  provided  in  31 
CFR  part  353,  and  when  it  bears  an 
issue  date  and  the  validation  indicia  of 
an  authorized  issuing  agent. 

§  351 .42    What  is  the  issue  date  of  a 
definitive  Series  EE  savings  bond? 

The  issue  date  of  a  definitive  bond  is 
the  first  day  of  the  month  in  which  an 
authorized  issuing  agent  receives 
payment  of  the  issue  price. 


The  number  of  months,  m,  is  5  since  S  full  calendar 
months  (September  through  January)  have  lapsed 
since  the  beginning  of  the  rate  period.  FV  is  then 
the  result  of  the  formula: 

FV  =  $16.00  X  {  (1  +  (0.05  +  2M<5«)}  =  $16.33  after 
rounding  to  the  nearest  cent. 

Using  the  example,  the  FV  of  a  savings  bond  with 
a  $50  or  larger  denomination  can  be  determined  by 
applying  the  appropriate  multiple,  for  example: 
$16.33  X  ($50.00/$25.00)  for  a  bond  with  a  $50.00 
face  amount;  or  $16.33  x  ($100.00/$2S.OO)  for  a 
bond  with  a  $100.00  foce  amount. 


§351.43    Are  taxpayer  identification 
numbers  (TINs)  required  for  tf>e  registration 
of  definitive  Series  EE  savings  bonds? 

The  inscription  of  a  definitive  bond 
must  include  the  TIN  of  the  owner  or 
first-named  coowner.  The  TIN  of  the 
second-named  coowner  or  beneficiary  is 
not  required  but  its  inclusion  is 
desirable.  If  the  bond  is  being  purchased 
as  a  gift  or  award  and  the  owner's  TIN 
is  not  known,  the  TIN  of  the  purchaser 
must  be  included  in  the  inscription  on 
the  bond. 

§  351 .44    Wlurt  amount  of  definith^e  Series 
EE  savings  borxto  may  I  purchase  per  year? 

The  principal  amount  of  definitive 
bonds  that  you  may  purchase  in  any 
calendar  year  is  limited  to  $30,000.  See 
31  CFR  353.10  and  353.11  of  this 
Chapter  for  rules  governing  the 
computation  of  amounts  and  the  special 
limitation  for  employee  plans. 

§  351 .45  What  happens  if  I  purchase 
definitive  Series  EE  savings  t>onds  in 
excess  of  the  maximum  annual  amount? 

If  you  have  bonds  issued  during  any 
one  calendar  year  in  excess  of  the 
prescribed  maximum  annual  amount, 
we  reserve  the  right  to  take  any  action 
we  deem  necessary  to  adjust  the  excess. 
You  should  obtain  instructions  for 
adjustment  of  the  excess  from  us  at  the 
following  address:  email  at 
<savbonds®bpd.treas.gov>,  or  writing  to 
Bureau  of  the  Public  Debt,  Parkersburg, 
WV  26106-1328,  or. 

§351.46    May  I  purchase  definitive  Series 
EE  savings  bonds  over-the-counter? 

You  may  purchase  definitive  bonds 
over-the-counter  through  any  issuing 
agent  quafified  under  31  CFR  part  317.^ 
To  purchase  over-the-coimter,  you  must 
submit  a  purchase  application,  along 
writh  payment  in  the  amount  of  the  issue 
price  to  an  issuing  agent.  You  may  use 
any  means  of  payment  acceptable  to  the 
issuing  agent.  You  may  authorize 
purchases  on  a  recurring  basis  in  your 
application.  The  issuing  agent  bears  the 
burden  of  collection  and  the  risk  of  loss 
for  non-collection  or  return  of  the 
payment. 


'  However,  an  organization  serving  as  an  issuing 
agent  because  of  its  status  as  an  employer  or  an 
organization  operating  an  employer's  payroll 
savings  plan  uncler  §  317.2(c)  may  sell  bonds  only 
through  payroll  savings  plans. 
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§351.47    May  I  purchase  definitive  Series 
EE  savings  bonds  through  a  payroll 
savings  plan? 

You  may  purchase  definitive  bonds  in 
denominations  of  $100  or  higher 
through  deductions  from  your  pay  if 
your  employer  maintains  a  payroll 
savings  plan.  An  authorized  issuing 
agent  must  issue  the  bonds. 

§  351 .46    May  I  purchase  defintttve  Series 
EE  savings  bonds  through  employee  thrift, 
savings,  vacation,  and  similar  plans? 

You  may  purchase  bonds  registered  in 
the  names  of  trustees  of  employee  plans 
in  book-entry  form  in  multiples  of  $100 
through  a  designated  Federal  Reserve 
Bank,  after  we  have  approved  the  plan 
as  eligible  for  the  special  limitation 
imder  §  353.13  of  this  chapter. 

§  351 .49  How  are  definitive  Series  EE 
savings  bonds  delivered? 

We  deliver  definitive  bonds  by  mail  to 
your  address.  If  your  address  is  within 
the  United  States,  its  territories  or 
possessions,  or  the  Commonwealth  of 
Puerto  Rico,  we  will  deliver  bonds  at 
our  risk.  Bonds  delivered  elsewhere  vdll 
be  delivered  at  your  risk;  however,  at 
our  discretion,  we  may  require  delivery 
to  an  address  within  the  United  States, 
or  refuse  delivery  to  addresses  in 
countries  referred  to  in  part  211  of  this 
chapter. 

§  351 .50  How  is  payment  made  when 
definitive  Series  EE  savings  t}onds  are 
redeemed? 

U)  Payment  in  general.  A  financial 
institution  qualified  as  a  paying  agent 
under  the  provisions  of  31  CFR  part  321 
will  pay  the  current  redemption  value  of 
a  definitive  Series  EE  bond  presented 
for  payment.  The  bond  must  meet  the 
requirements  for  payment  specified  in 
31  CFR  part  353.  You  must  establish 
your  identity  and  entitlement  to 
redemption  to  the  satisfaction  of  the 
agent,  in  accordance  with  our 
instructions  and  identification 
guidelines,  and  must  sign  and  complete 
the  request  for  payment. 

(b)  Payment  to  beneficiary  or  legal 
representative.  A  paying  agent  may,  but 
is  not  required  to,  pay  the  current 
redemption  value  of  a  definitive  Series 
EE  savings  bond  upon  the  request  of  a 
beneficiary  if  he  or  she  survives  the 
owner,  or  a  legal  representative 
designated  in  the  bond  registration  by 
name  euid  capacity,  or  a  court-appointed 
legal  representative  of  the  last-deceased 
registrant's  estate  provided: 

(1)  The  bond  is  in  order  for  payment; 
and 

(2)  The  presenter  establishes  his  or 
her  identity  to  the  satisfaction  of  the 
agent  in  accordance  vfith  our 
instructions  and  identification 


guidelines,  and  signs  and  completes  the 
request  for  payment. 

§  351 .51    How  can  I  find  out  what  my 
definitive  Series  EE  savings  txinds  are 
worth? 

(a)  Redemption  values.  We  make 
redemption  values  available  for 
definitive  bonds  in  various  formats  and 
media. 

(1)  You  may  determine  the 
redemption  value  for  definitive  bonds 
on  the  Internet  at  <http:// 
www.savingsbonds.gov>. 

(2)  You  may  download  savings  bond 
calculators  from  the  Internet  at 
<http://www.savingsbonds.gov>. 

(3)  You  may  obtain  paper  tables  from 
the  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia  26106-1328. 
We  reserve  the  right  to  cease  making 
paper  tables  of  redemption  values 
available. 

(b)  Redemption  penalty.  For-bonds 
issued  after  May  1,  1997,  redemption 
values  published  in  the  tables  reflect  the 
three-month  interest  penalty  applied  to 
bonds  redeemed  prior  to  five  years  from 
the  issue  date. 

§351.52-351.59    [Reserved] 

Subpart  0 — Bool(-Entry  Series  EE 
Savings  Bonds 

§  351 .60    How  are  book-entry  Series  EE 
savings  l>onds  purchased  and  held? 

Book-entry  bonds  must  be  piu-chased 
and  held  online  through  your  New 
Treasiuy  Direct  accoiuit.  We  provide 
instructions  for  opening  an  account 
online  at  <http:// 
www.publicdebt.treas.gov>. 

§  351 .61     What  are  the  denominations  and 
prices  of  txx>k-entry  Series  EE  savings 
bonds? 

Book-entry  bonds  are  issued  in  a 
minimum  amount  of  $25,  with 
additional  increments  of  one  cent. 

§  351 .62    How  is  payment  made  for 
purchases  of  book-entry  Series  EE  savings 
bonds? 

Purchases  of  book-entry  EE  bonds  are 
made  through  your  New  Treasury  Direct 
accoimt.  We  will  debit  yoiu  designated 
accoimt  at  a  United  States  depository 
financial  institution  for  payment  of  the 
bonds. 

§  351 .63  How  are  redemption  payments 
made  for  my  redeemed  tK>ok-entry  Series 
EE  savings  bonds? 

We  will  make  payments  electroniccdly 
by  direct  deposit,  using  the  ACH 
method,  to  your  designated  account  at  a 
United  States  depository  financial 
institution. 


§  351 .64    What  is  the  issue  date  of  a  book- 
entry  Series  EE  savings  bond? 

The  issue  date  of  a  book-entry  savings 
bond  is  the  first  day  of  the  month  in 
which  we  receive  ACH  settlement  for 
the  bond. 

§  351 .65    What  amount  of  book-entry 
Series  EE  savings  txHids  may  I  acquire  per 
year? 

The  principal  amoimt  of  book-entry 
bonds  that  you  may  acquire  in  any 
calendar  year  is  limited  to  $30,000. 

§  351 .66    What  book-entry  Series  EE 
savings  bonds  are  included  in  the 
computation? 

(a)  We  include  all  bonds  that  you 
piuchased  in  that  calendar  year. 

(b)  Bonds  piuchased  as  gifts  or  in  a 
fiduciary  capacity  are  not  included  in 
the  computation  for  the  piu-chaser. 

(c)  Bonds  transferred  or  delivered 
&t)m  one  New  Treasury  Direct  account 
to  another  New  Treasury  Direct  account 
are  included  in  the  computation  for  the 
recipient,  imless  the  recipient  has 
become  entitled  to  the  transferred  bonds 
due  to  the  death  of  the  registered  owner. 

§  351 .67    What  happens  if  any  person 
purchases  book-entry  Series  EE  savings 
t>onds  in  excess  of  the  maximum  annual 
amount? 

We  reserve  the  right  to  take  any  action 
we  deem  necessary  to  adjust  the  excess, 
including  the  right  to  remove  the  excess 
bonds  from  yoiu*  New  Treasury  Direct 
account  and  refund  the  payment  price 
to  your  bank  accoimt  of  record  using  the 
ACH  method  of  payment. 

§  351 .68    Are  taxpayer  identification 
numt>ers  (TINs)  required  for  registration  of 
tx>ok-entry  Series  EE  savings  tx>nds? 

The  TIN  of  each  person  named  in  the 
registration  is  required  to  purchase  a 
book-entry  bond. 

§  351 .69    When  is  a  book-entry  Series  EE 
savings  bond  validly  issued? 

A  book-entry  bond  is  validly  issued 
when  it  is  posted  to  your  New  Treasury 
Direct  account. 

§  351 .70    How  are  redemption  values 
calculated  for  book-entry  Series  EE  savings 
tx>nds? 

We  base  current  redemption  values 
(CRV)  for  book-entry  Series  EE  savings 
bonds  on  the  definitive  savings  bond 
CRV.  We  use  the  CRV  for  a  $100 
principal  amount  as  calculated  in 
§  351.16  to  calculate  a  CRV  prorated  to 
the  book-entry  principal  investment 
amount  for  the  corresponding  issue  and 
redemption  dates.  Calculated  book-entry 
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CRV  will  be  rounded  to  the  nearest  one 
cent.3  The  formula  is  as  follows: 
(Book-entry  principal  investment  -»• 

$100]  X  [CRV  value  for  $100  principal 

amount]. 

§351.71    How  can  I  find  out  what  my  book- 
entry  Series  EE  savings  l3onds  are  worth? 

(a)  Redemption  values.  You  may 
access  redemption  values  for  your  book- 
entry  bonds  through  your  New  Treasury 
Direct  account. 

(b)  Redemption  penalty.  Redemption 
values  shown  in  your  New  Treasury 
Direct  account  for  bonds  that  are  within 
5  years  from  issue  date  reflect  the  three- 
month  interest  penalty  applied  to  bonds 
redeemed  prior  to  five  years  from  the 
issue  date. 

§351.72-351.80    [Reserved] 

Subpart  E— Miscellaneous  Provisions 

§351.81  Is  the  Education  Savings  Bond 
Program  available  for  Series  EE  savings 
bonds? 

You  may  be  able  to  exclude  from 
income  for  Federal  income  tax  purposes 
all  or  part  of  the  interest  received  on  the 
redemption  of  qualified  bonds  during 
the  year.  To  qualify  for  the  program,  you 
or  the  coowner  (in  the  case  of  definitive 
savings  bonds)  must  have  paid  qualified 
higher  education  expenses  during  the 


same  year.  You  also  must  have  satisfied 
certain  other  conditions.  This  exclusion 
is  known  as  the  Education  Savings  Bond 
Program.  Information  about  the  program 
can  be  found  in  Internal  Revenue 
Service  Publications.  (For  example,  see 
Publication  17,  "Yoin  Federal  Income 
Tax,"  Publication  550,  "Investment 
Income  and  Expenses,"  and  Publication 
970,  "Tax  Benefits  for  Higher 
Education.")  These  publications  are 
available  on  the  IRS  Web  site  at 
<bttp  -.11  www.  irs.gov> . 

§  351 .82    Does  Public  Debt  prohibit  the 
issuance  of  Series  EE  savings  t>onds  in  a 
chain  letter  scheme? 

We  do  not  permit  bonds  to  be  issued 
in  a  chain  letter  or  pyramid  scheme.  We 
authorize  an  issuing  agent  to  refuse  to 
issue  a  bond  or  accept  a  purchase  order 
if  there  is  reason  to  believe  that  a 
purchase  is  connected  with  a  chain 
letter.  The  agent's  decision  is  final. 

§  351 .83    May  Public  Debt  issue  Series  EE 
savings  bonds  only  in  book-entry  form? 

We  reserve  the  right  to  issue  bonds 
only  in  book-entry  form. 

§  351 .84    Does  Public  Debt  make  any 
reservations  as  to  issue  of  Series  EE 
savings  tx>nds? 

We  may  reject  any  application  for 
Series  EE  bonds,  in  whole  or  in  part.  We 


may  refuse  to  issue,  or  permit  to  be 
issued,  any  bonds  in  any  case  or  class 
of  cases,  if  we  deem  the  action  to  be  in 
the  public  interest.  Our  action  in  any 
such  respect  is  final. 

§  351 .85    May  Public  Debt  waive  any 
provision  in  this  part? 

We  may  waive  or  modify  any 
provision  of  this  part  in  any  particular 
case  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  any  person  or  persons 
of  unnecessary  hardship: 

(a)  If  such  action  would  not  be 
inconsistent  with  law  or  equity; 

(b)  If  it  does  not  impair  any  material 
existing  rights;  and 

(c)  If  we  are  satisfied  that  such  action 
would  not  subject  the  United  States  to 
any  substantial  expense  or  liability. 

§  351 .86    What  is  the  role  of  Federal 
Reserve  Banks  and  Branches? 

(a)  Federal  Reserve  Banks  and 
Branches  are  fiscal  agents  of  the  United 
States.  They  are  authorized  to  perform 
such  services  as  we  may  request  of 
them,  in  connection  with  the  issue, 
servicing  and  redemption  of  Series  EE 
bonds. 

(b)  We  have  currently  designated  the 
foHtTwing.  Federal  Reserve  Offices  to 
provide  savin^s^ond  services: 


Servicing  site 


Federal  Reserve  Bant<.  Buffalo  Branch,  160  Delaware 
Avenue,  Buffalo,  NY  14202. 

Federal  Reserve  Bank,  Pittsburgh  Branch,  717  Grant 
Street,  Pittsburgh,  PA  15219. 

Federal  Reserve  Bank  of  Richmond,   701    East  Byrd 
Street,  Richmond,  VA  23219. 


Federal  Reserve  Bank  of  Minneapolis,  90  Hennepin  Av- 
enue, Minneapolis,  MN  55401. 

Federal  Reserve  Bank  of  Kansas  City,  925  Grand  Bou- 
levard, Kansas  City,  MO  64106. 


Reserve  district  served 


New  York,  Boston 


Cleveland,  Philadelphia 


Richmond,  Atlanta 


Minneapolis,  Chicago. 


Dallas,  San  Francisco,  Kan- 
sas City,  St.  Louis. 


Geographic  area  served 


Connecticut,  Maine,  Massachusetts,  New  Hampshire, 
New  Jersey  (northern  half),  New  York,  Rhode  Island, 
Vermont,  Puerto  Rico,  Virgin  Islands. 

Delaware,  Kentucky  (eastem  half),  New  Jersey,  (south- 
ern half),  Ohio,  Pennsylvania,  West  Virginia  (northern 
panhandle  only). 

Alabama.  District  of  Columbia,  Florida,  Georgia,  Lou- 
isiana (southem  half),  Maryland,  Mississippi  (south- 
ern halt).  North  Carolina,  South  Carolina,  Tennessee 
(eastem  half),  Virginia,  West  Virginia  (except  north- 
em  panhandle). 

Illinois  (northern  half),  Indiana  (northern  half),  Iowa, 
Michigan,  Minnesota,  Montana,  North  Dakota,  South 
Dakota,  Wisconsin. 

Alaska,  Arizona,  Arkansas,  California,  Colorado,  Ha- 
waii, Idaho,  Illinois  (southem  half),  Indiana  (southem 
half),  Indiana  (southem  half),  Kansas,  Kentucky 
(western  half),  Louisiana  (northern  half).  Mississippi 
(northern  half),  Missouri,  Nebraska,  Nevada,  New 
Mexico,  Oklahoma,  Oregon,  Tennessee  (westem 
half),  Texas,  Utah,  Washington,  Wyoming,  Guam. 


§351.87    May  Public  Debt  revise, 
supplement  or  amend  the  terms  of  this 
offering? 

We  may  revise,  supplement  or  amend 
the  terms  of  this  offering  at  any  time. 


Appendix  to  Part  351 — Tax 
Consideratioiis 

J .  What  are  some  general  tax 
considerations? 

General.  Interest  on  savings  bonds  is 
subject  to  taxes  imposed  under  the  Internal 
Revenue  Code  of  1986,  as  amended.  The 


bonds  are  exempt  from  taxation  by  any  State 
or  political  subdivision  of  a  State,  except  for 
estate  or  inheritance  taxes.  (See  31  U.S.C. 
3124.) 

2.  What  reporting  methods  are  available  for 
savings  bonds? 

(a)  Reporting  methods.  You  may  use  either 
of  the  following  two  methods  for  reporting 


3  Example:  Calculated  value  of  S25.044  rounds  to 
$25.04;  calculated  value  of  $25,045  rounds  to 
$25.05. 
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the  increase  in  the  redemption  value  of  the 
bond  for  Federal  income  tax  purposes: 

(1)  Cash  basis  method.  You  may  defer 
reporting  the  increase  to  the  year  of  Hnal 
maturity,  redemption,  or  other  disposition, 
whichever  is  earliest;  or 

(2)  Accrual  basis  method.  You  may  elect  to 
report  the  increase  each  year,  in  which  case 
the  election  applies  to  all  Series  EE  bonds 
that  you  then  own,  those  subsequently 
acquired,  and  to  any  other  obligations 
purchased  on  a  discount  basis. 

(b)  Changing  methods.  If  you  use  the  cash 
basis  method,  you  may  change  to  the  accrual 
basis  method  without  obtaining  permission 
from  the  Internal  Revenue  Service.  However, 
once  you  elect  to  use  the  accrual  basis 
method  in  paragraph  (a)(2),  you  may  change 
the  method  of  reporting  the  increase  only  by 
following  the  specific  procedures  prescribed 
by  the  Internal  Revenue  Service  for  making 
a  method  change.  FOr  further  information, 
you  may  contact  the  Internal  Revenue 
Service  director  for  your  area,  or  the  Internal 
Revenue  Service,  Washington,  DC  20224. 

3.  What  transactions  have  potential  tax 
consequences? 

The  following  types  of  transactions,  among 
others,  may  have  potential  tax  consequences: 

(a)  A  reissue  that  affects  the  rights  of  any 
of  the  persons  named  on  a  definitive  Series 
EE  savings  bond  may  have  tax  consequences 
for  the  owner. 

(b)  The  transfer  of  a  book-entry  Series  EE 
savings  bond  from  one  owner  to  another  may 
have  tax  consequences  for  the  transferor. 

(c)  The  redemption  of  a  book-entry  Series 
EE  savings  bond  by  the  secondary  owner  may 
have  tax  consequences  for  the  primary 
owner. 

(d)  The  purchase  of  a  Series  EE  savings 
bond  as  a  gift  may  have  gift  tax 
consequences. 

PART  353— REGULATIONS 
GOVERNING  UNITED  STATES 
SAVINGS  BONDS,  SERIES  EE  AND  HH 

■  5.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105,  3125. 

■  6.  Revise  §  353.0  to  read  as  follows: 

§353.0    Applicability. 

(a)  The  regulation  in  this  part  govern 
definitive  (paper)  United  States  Savings 
Bonds  of  Series  EE  and  Series  HH. 
These  bonds  bear  issue  dates  of  January 
1, 1980,  or  thereafter. 

(b)  The  regulations  in  31  CFR  part  315 
govern  all  oflier  definitive  United  States 
Savings  Bonds  and  Savings  Notes. 

(c)  The  regulations  in  31  CFR  part  363 
govern  Series  EE  savings  bonds  held  in 
book-entry  form  in  New  Treasury  Direct. 

■  7.  Amend  §  353.2  by  revising  para- 
graph (a)  to  read  as  follows: 

§353.2    Definitions. 

(a)  Bond,  or  Series  EE  or  HH  savings 
bond,  as  used  in  this  part,  means  a 


definitive  United  States  Savings  Bond  of 
Series  EE  or  HH. 

■  8.  Amend  §  353.10  (a)  by  removing  the 
parenthetical  term  "face  amount"  and 
adding  in  its  place  the  parenthetical  term 
"principal  amount"  in  the  introductory 
paragraph. 

■  9.  Amend  §  353.11  by  revising  para- 
graph (b)(3)  to  read  as  follows: 

§  353.1 1    Computation  of  amount 

*         *         *         *         * 

(b)*   *   * 

(3)  All  bonds  registered  in  the  name 
of  that  person  as  first-named  coowner. 
***** 

■  10.  Revise  §  353.12  to  read  as  follows: 

§  353.1 2    Disposition  of  excess. 

If  any  person  at  any  time  has  savings 
bonds  issued  during  any  one  calendar 
yecu  in  excess  of  the  prescribed  amoimt, 
the  Bureau  of  the  Public  Debt  reserves 
the  right  to  take  any  action  that  it  deems 
necessary  to  adjust  the  excess. 
Instructions  for  adjustment  of  the  excess 
can  be  obtained  by  email  at 
<savbonds@bpd.treas.gov>  or  by  writing 
to  Bureau  of  the  Public  Debt, 
Parkersburg,  WV  26106-1328. 

■  11.  Revise  §  353.71  to  read  as  follows: 

§  353.71     Decedent's  estate 

(a)  Estate  is  being  administered.  (1) 
Appropriate  proof  of  appointment  will 
be  required  for  the  legal  representative 
of  the  estate.  Letters  of  appointment 
must  be  dated  within  one  year  of 
submission. 

(2)  The  bonds  will  be  registered  in  the 
following  form:  "John  Doe,  SSN  123- 
45-6789,  Legal  Representative  of  the 
estate  of  James  Doe,  deceased,  SSN  987- 
65-4321." 

(3)  The  legal  representative  of  the 
estate  may  request  payment  of  bonds 
and  held  payments  belonging  to  a 
decedent's  estate,  to  the  eitate  or  to  the 
person(s)  entitled,  or  may  have  the 
bonds  reissued  to  the  person(s)  entitled. 

(b)  Estate  has  been  settled  previously. 
If  the  estate  has  been  previously  settled 
through  judicial  proceedings,  the 
person(s)  entitled  may  request  payment 
of  bonds  or  may  have  the  bonds 
reissued  to  the  person(s)  entitled.  A 
certified  copy  of  the  court-approved 
final  accounting  for  the  estate,  the 
court's  decree  of  distribution,  or  other 
appropriate  evidence  will  be  required. 

(c)  Summary  administration 
procedures.  If  there  is  no  formal 
administration  and  no  representative  of 
the  estate  is  to  be  appointed,  the 
person(s)  entitled  imder  state  law 
summary  or  small  estates  procedures 
may  request  payment  of  bonds  or  may 


have  the  bonds  reissued  to  the  person(s) 
entitled.  Appropriate  evidence  is 
required. 

(d)  Survivors'  order  of  precedence  for 
payment  or  transfer.  Estates  with  bonds 
over  $100,000  redemption  value  must 
be  administered.  If  there  has  been  no 
administration,  no  administration  is 
pending  or  contemplated,  no  summary 
or  small  estate  procedures  have  been 
used,  and  the  redemption  value  of  the 
bonds  is  $100,000  or  less,  then  bonds 
may  be  paid  or  reissued  to  the  persons 
named  in  the  following  order  of 
precedence: 

(1)  There  is  a  surviving  spouse  and  no 
surviving  child  or  descendant  of  a 
deceased  child:  to  the  surviving  spouse. 

(2)  There  is  a  surviving  spouse  and  a 
child  or  children  of  the  decedent,  or 
descendants  of  deceased  children:  one- 
half  to  the  siuviving  spouse  and  one- 
half  to  the  child  or  children  of  the 
decedent,  and  the  descendants  of 
deceased  children,  by  representation,  or 
by  agreement  of  all  persons  entitled  in 
this  class; 

(3)  There  is  no  siuviving  spouse  and 
there  is  a  surviving  child  or  descendant 
of  deceased  children:  to  the  child  or 
children  of  the  decedent,  and  the 
descendants  of  deceased  children,  by 
representation. 

(4)  There  are  no  surviving  spouse,  no 
surviving  child,  and  no  surviving 
descendants  of  deceased  children:  to  the 
parents  of  the  decedent,  one-half  to 
each,  ocin  full  to  the  survivor. 

(5)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  and 
no  siuviving  parents:  to  the  brothers  and 
sisters  and  descendants  of  deceased 
brothers  and  sisters  by  representation. 

(6)  There  are  no  smviving  spouse,  no 
sinviving  child  or  surviving 
descendants  of  deceased  children,  no 
siuviving  parents,  and  no  brothers  or 
sisters  or  descendants  of  deceased 
brothers  and  sisters:  to  other  next  of  kin, 
as  determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death. 

(7)  There  are  no  surviving  spouse,  no 
svuviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  and  no  next  of  kin,  as 
determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death: 
to  persons  related  to  the  decedent  by 
marriage,  i.e.,  heirs  of  a  spouse  of  the 
last  decedent  where  the  spouse 
predeceased  that  registrant. 

(8)  There  are  no  surviving  spouse,  no 
siuviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
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sisters,  no  next  of  kin,  as  determined  by 
the  laws  of  the  decedent's  domicile  at 
the  time  of  death,  and  no  persons 
related  to  the  decedent  by  marriage:  to 
the  person  who  paid  the  burial  and 
funeral  expenses,  or  a  creditor  of  the 
decedent's  estate,  but  payment  may  be 
made  only  to  the  extent  that  the  person 
has  not  been  reimbiu-sed.  Transfers  are 
not  permitted. 

(9)  Escheat  according  to  the 
applicable  state  law. 

(e)  When  we  make  payments  or 
reissues  according  to  paragraph  (d)  of 
this  section,  we  will  make  the  payments 
to  either  a  person  individually,  or 
individually  and  on  behalf  of  all  other 
persons  entitled.  A  person  who  receives 
payment  of  bond  proceeds  individually 
and  on  behalf  of  others  warrants  that  he 
or  she  will  make  distribution  of  the 
proceeds  to  the  persons  entitled  by  the 
law  of  the  decedent's  domicile.  The 
provisions  of  this  section  are  for  the 
convenience  of  the  United  States  and  do 
not  determine  ownership  of  the  bonds 
or  their  proceeds.  The  Department  of  the 
Treasury  may  rely  on  information 
provided  by  the  person  who  requests 
payment  or  transfer,  and  is  not  liable  for 
any  action  taken  in  reliance  on  the 
information  furnished. 

§353.72    [Reserved] 

■  12.  Remove  and  reserve  §  353.72. 

PART  359— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

■  13.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105. 

■  14.  Revise  §  359.50  to  read  as  follows: 

§  359.50    What  amount  of  book-entry 
Series  I  savings  bonds  may  I  acquire  per 
year? 

The  principal  amount  of  book-entry 
bonds  that  you  may  acquire  in  any 
calendar  year  is  limited  to  $30,000. 

■  15.  Revise  §  359.51  to  read  as  follows: 

§  359.51    What  book-entry  Series  I  savings 
bonds  are  included  in  the  computation? 

(a)  We  include  all  bonds  that  you 
purchased  in  that  calendar  year. 

(b)  Bonds  purchased  as  gifts  or  in  a 
fiduciary  capacity  are  not  included  in 
the  computation  for  the  piurchaser. 

(c)  Bonds  transferred  or  delivered 
from  one  New  Treasiuy  Direct  account 
to  another  New  Treasury  Direct  account 
are  included  in  the  computation  for  the 
recipient,  unless  you  have  become 
entitled  to  the  transferred  bonds  due  to 
the  death  of  the  registered  owner. 


§  359.65    [Reserved] 

■  16.  Remove  and  reserve  §  359.65. 

■  17.  Revise  Appendix  D  to  Part  359, 
Section  1,  to  read  as  follows: 

Appendix  D  to  Part  359— Tax 
Consideratioiis 

I .  What  are  some  general  tax 
considerations? 

Interest  on  savings  bonds  is  subject  to  taxes 
imposed  under  the  Internal  Revenue  Code  of 
1986,  as  amended.  The  bonds  are  exempt 
from  taxation  by  any  State  or  political 
subdivision  of  a  State,  except  for  estate  or 
inheritance  taxes.  (See  31  U.S.C.  3124.) 


PART  360— REGULATIONS 
GOVERNING  DEFINITIVE  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

■  18.  The  authority  citation  for  part  360 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  3105 
and  3125. 

■  19.  Revise  §  360.71  to  read  as  follows: 

§360.71    Decedent's  estate. 

(a)  Estate  is  being  administered.  (1) 
Appropriate  proof  of  appointment  will 
be  required  for  the  legal  representative 
of  the  estate.  Letters  of  appointment 
must  be  dated  within  one  year  of 
submission. 

(2)  The  bonds  will  be  registered  in  the 
following  form:  "John  Doe,  SSN  123- 
45-6789,  Legal  Representative  of  the 
estate  of  James  Doe,  deceased,  SSN  987- 
65-4321." 

(3)  The  legal  representative  of  the 
estate  may  request  payment  of  bonds 
and  held  payments  belonging  to  a 
decedent's  estate  to  the  estate  or  to  the 
person(s)  entitled,  or  may  have  the 
bonds  reissued  to  the  person{s)  entitled. 

(b)  Estate  ha^  been  settled  previously. 
If  the  estate  has  been  previously  settled 
through  judicial  proceedings,  the 
person(s)  entitled  may  request  payment 
of  bonds  or  may  have  the  bonds 
reissued  to  the  person(s)  entitled.  A 
certified  copy  of  the  coiut-approved 
final  accounting  for  the  estate,  the 
coiul's  decree  of  distribution,  or  other 
appropriate  evidence  will  be  required. 

ic)  Summary  administration 
procedures.  If  there  is  no  formal 
administration  and  no  representative  of 
the  estate  is  to  be  appointed,  the 
person(s)  entitled  under  state  law 
summary  or  small  estates  procedures 
may  request  payment  of  bonds  or  may 
have  the  bonds  reissued  to  the  person(s) 
entitled.  Appropriate  evidence  is 
required. 

(d)  Survivors'  order  of  precedence  for 
payment  or  transfer.  Estates  with  bonds 
over  $100,000  redemption  value  must 
be  administered.  If  there  has  been  no 


administration,  no  administration  is 
pending  or  contemplated,  no  simimary 
or  small  estate  procedures  have  been 
used,  and  the  redemption  value  of  the 
bonds  is  $100,000  or  less,  then  bonds 
may  be  paid  or  reissued  to  the  persons 
named  in  the  following  order  of 
precedence: 

(1)  There  is  a  surviving  spouse  and  no 
surviving  child  or  descendant  of  a 
deceased  child:  to  the  surviving  spouse. 

(2)  There  is  a  surviving  spouse  and  a 
child  or  children  of  the  decedent,  or 
descendants  of  deceased  children:  One- 
half  to  the  surviving  spouse  and  one- 
half  to  the  child  or  children  of  the 
decedent,  and  the  descendants  of 
deceased  children,  by  representation,  or 
by  agreement  of  all  persons  entitled  in 
this  class; 

(3)  There  is  no  surviving  spouse  and 
there  is  a  surviving  child  or  descendant 
of  deceased  children:  to  the  child  or 
children  of  the  decedent,  and  the 
descendants  of  deceased  children,  by 
representation. 

(4)  There  are  no  surviving  spouse,  no 
siu^iving  child,  and  no  surviving 
descendants  of  deceased  children:  To 
the  parents  of  the  decedent,  one-half  to 
each,  or  in  full  to  the  siuvivor. 

(5)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  and 
no  surviving  parents:  to  the  brothers  and 
sisters  and  descendants  of  deceased 
brothers  and  sisters  by  representation. 

(6)  There  are  no  surviving  spouse,  no 
siuT^iving  child  or  surviving 
descendants  of  deceased  children,  no 
siuviving  parents,  and  no  brothers  or 
sisters  or  descendants  of  deceased 
brothers  and  sisters:  To  other  next  of 
kin,  as  determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death. 

(7)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  and  no  next  of  kin,  as 
determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death: 
To  persons  related  to  the  decedent  by 
marriage,  i.e.,  heirs  of  a  spouse  of  the 
last  decedent  where  the  spouse 
predeceased  that  registrant. 

(8)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  no  next  of  kin,  as  determined  by 
the  laws  of  the  decedent's  domicile  at 
the  time  of  death,  and  no  persons 
related  to  the  decedent  by  marriage:  To 
the  person  who  paid  the  burial  and 
funeral  expenses,  or  a  creditor  of  the 
decedent's  estate,  but  payment  may  be 
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made  only  to  the  extent  that  the  person 
has  not  been  reimbiu'sed.  Transfers  are 
not  permitted. 

(J9)  Escheat  according  to  the 
applicable  state  law. 

(e)  When  we  make  payments  or 
reissues  according  to  paragraph  (d)  of 
this  section,  we  will  make  the  payments 
to  either  a  person  individually,  or 
individuedly  and  on  behalf  of  all  other 
persons  entitled.  A  person  who  receives 
payment  of  bond  proceeds  individually 
and  on  behalf  of  others  warrants  that  he 
or  she  will  make  distribution  of  the 
proceeds  to  the  persons  entitled  by  the 
law  of  the  decedent's  domicile.  The 
provisions  of  this  section  are  for  the 
convenience  of  the  United  States  and  do 
not  determine  ownership  of  the  bonds 
or  their  proceeds.  The  Department  of  the 
Treasiuy  may  rely  on  information 
provided  by  the  person  who  requests 
payment  or  transfer,  and  is  not  liable  for 
any  action  taken  in  reliance  on  the 
information  furnished. 

§360.72    [Reserved] 

■  20.  Remove  and  reserve  §  360.72. 

PART  363— REGULATIONS 
GOVERNING  SECURITIES  HELD  IN 
THE  NEW  TREASURY  DIRECT 
SYSTEM 


Jl. 


51.  The  authority  citation  for  part  363 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3102,  et  seq.,  3105  and  3125. 

■  22.  Revise  §  363.3  to  read  as  follows: 

§  363.3    What  Treasury  securities  may  be 
held  in  New  Treasury  Direct? 

Book-entry  Series  EE  and  I  savings 
bonds  may  be  held  in  New  Treasury 
Direct. 

■  23.  Amend  §  363.6  by  adding  the  fol- 
lowing definition  in  alphabetical  order: 

§  363.6    What  special  terms  do  I  need  to 
know  to  understand  this  part? 


Series  EE  savings  bond  is  an  accrual- 
type  savings  bond,  either  in  definitive 
(paper)  form  or  in  book-entry  form,  that 
pays  interest  on  the  principal  based  on 
rates  determined  by  Treasury. 
***** 

■  24.  Amend  §  363.34  by  removing  the 
word  "written"  from  the  section. 


§363.38    [Amended] 

■  25.  Amend  the  section  heading  for 

§  363.38  by  removing  the  term  "Series  I" 
from  the  heading. 

§363.51    [Amended] 

■  26.  Amend  the  section  heading  for 

§  363.51  by  removing  the  term  "Series  I" 
from  the  heading. 

§§363.53-363.54    [Amended] 

■  27.  Amend  the  section  headings  for 
§§  363.53-363.54  by  removing  the  term 
"Series  I"  from  each  heading. 

§§363.56-363.58    [Amended] 

■  28.  Amend  the  section  headings  for 
§§  363.56-363.58  by  removing  the  term 
"Series  I"  from  each  heading. 

§§363.65-363.66    [Amended] 

■  29.  Amend  the  section  headings  for 
§§  363.65-363.66  by  removing  the  term 
"Series  I"  from  each  heading. 

§§363.80-363.83    [Amended] 

■  30.  Amend  the  section  headings  for 
§§  363.80-363.83  by  removing  the  term 
"Series  I"  from  each  heading. 

§363.85    [Amended] 

■  31.  Amend  the  section  heading  for 

§  363.85  by  removing  the  term  "Series  I" 
from  the  heading. 

§363.90    [Amended] 

■  32.  Amend  the  section  heading  for 

§  363.90  by  removing  the  term  "Series  I" 
from  the  heading. 

§363.95    [Amended] 

■  33.  Amend  the  section  heading  for 

§  363.95  by  removing  the  term  "Series  I" 
from  the  heading. 

§363.97    [Amended] 

■  34.  Amend  the  section  heading  for 

§  363.97  by  removing  the  term  "Series  I" 
from  the  headirig. 

§§363.105-363.106    [Amended] 

■  35.  Amend  the  section  heading  for 
§§  363.105-363.106  by  removing  the 
term  "Series  I"  from  each  heading. 

§§363.111-363.113    [Amended] 

■  36.  Amend  the  section  heading  for 
§§  363.111-363.113  by  removing  Uie 
term  "Series  I"  from  each  heading. 


§363.125    [Amended] 

■  37.  Amend  the  section  heading  for 

§  363.125  by  removing  the  term  "Series 
I"  from  the  heading. 

Subpart  C — Book-Entry  Savings  Bonds 
Purchased  Through  New  Treasury 
Direct 

■  38.  Amend  the  heading  for  Subpart  C 
by  revising  it  to  read  as  set  forth  above. 

■  39.  Revise  §  363.50  to  read  as  follows: 

§  363.50    What  Treasury  securities  does 
this  subpart  cover? 

This  subpart  covers  Series  EE  and  I 
book-entry  savings  bonds.  The  offering 
of  Series  EE  savings  bonds  is  contained 
in  31  CFR  part  351.  The  offering  of 
Series  I  savings  bonds  is  contained  in  31 
CFR  part  359. 

■  40.  Amend  §  363.52  by  revising  the 
heading  and  paragraph  (a)  to  read  as  fol- 
lows: 

§363.52    What  amount  of  book-entry 
Series  EE  and  I  savings  tx>nds  may  I 
purchase  in  one  year? 

(a)  Purchase  limitation.  The  amount 
of  bonds  that  you  may  purchase  in  any 
calendar  year  is  limited  to  $30,000  for 
Series  EE  savings  bonds,  and  $30,000 
for  Series  I  savings  bonds. 
***** 

■  41.  Amend  §  363.55(b)  and  (d)  by 
removing  the  term  "Series  1"  from  the 
text  of  each  paragraph. 

§363.95    [Amended] 

■  42.  Amend  §  363.95  by  removing  the 
term  "Series  I"  from  the  introductory 
sentence. 

§363.111    [Amended] 

■  43.  Amend  §  363.111  by  removing  the 
term  "Series  I"  from  the  text  of  the  sec- 
tion. 

§363.112    [Amended] 

■  44.  Amend  §  363.112  by  removing  the 
term  "Series  I"  from  the  text  of  the  sec- 
tion. 

§363.114^  [Amended] 

■  45.  Amend  §363.114  by  removing  the 
term  "Series  I"  from  the  first  sentence. 

Dated:  May  2,  2003. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  03-11403  Filed  5-5-03;  11:29  am] 

BILUNG  CODE  4810-39-P 


Thursday, 
May  8,  2003 


P 


Part  m 


F 


^  I  i 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  119,  et  aL 
Hazardous  Materials  Training 
Requirements;  Proposed  Rule 


24810 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  119, 121, 135,  and  145 

[Doclcet  No.  FAA-2003-15085;  Notice  No. 
03-08] 

RIN2120-AG75 

Hazardous  IMaterials  Training 
Requirentents 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  proposing  to 
amend  its  hazardous  materials  (hazmat) 
training  requirements  for  certain  air 
carriers  and  commercial  operators.  In 
addition,  the  FAA  is  proposing  that 
certain  repair  stations  document  for  the 
FAA  that  persons  handling  hazmat  for 
transportation  have  been  trained  as 
required  by  the  Department  of 
Transportation's  Hazardous  Materials 
Regulations  (HMRs).  The  FAA  is 
updating  its  regulations  because  hazmat 
transport  and  the  aviation  industry  have 
changed  significcmtly  since  the  FAA 
promulgated  its  hazmat  training 
regulations  over  25  years  ago.  The 
proposed  rule  would  set  clear  training 
standards  and  ensure  uniform 
compliance  with  training  requirements. 
DATES:  Send  your  comments  on  or 
before  July  7,  2003. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  St.,  SW., 
Washington,  DC  20591.  You  must 
identify  the  docket  number  (FAA-2003- 
15085)  at  the  begiiming  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containiilg  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  office  is 
on  the  plaza  level  of  the  Department  of 
Transportation  at  the  address  above. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Wilkening,  Hazardous 
Materials  Division,  ASI-300,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 


Washington,  DC,  20591;  telephone  (202) 
267-9864;  facsmilie  (202)  267-9788. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  environment,  energy,  federalism, 
or  economic  impact  that  might  result 
hom  adopting  the  proposals  in  this 
document.  The  most  helpful  conunents 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  addresses  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaking  Documents 

YoiMcan  get  an  electronic  copy  of  this 
document  from  the  Internet  by  taking 
the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  the  last 
digits  of  the  docket  number  shown  at 
the  beginning  of  this  dociunent.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  docket  siunmary  information  for  the 
docket  you  selected,  click  on  the 
document  nxunber  for  the  item  you  wish 
to  view. 

You  also  can  get  an  electronic  copy  of 
this  document  from  the  Internet  through 


FAA's  web  page  at  http://www.faa.gov/ 
avr/ armhome.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.  access.gpo/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington,  DC  20591,  or  by  calling 
202-267-9680.  Be  sure  to  identify  the 
docket  nmnber,  notice  number,  or 
amendment  number  of  this  rulemaking. 

List  of  Abbreviations  and  Acronyms 
Used  in  This  Document 

AC — Advisory  Circular 

COMAT — Material  owned  or  used  by  a 
certificate  holder,  conunonly  referred 
to  as  "company  material" 

Hazmat — Hazardous  material 

HMRs — Department  of  Transportation's 
Hazardous  Materials  Regulations 
found  in  49  CFR  parts  171  through 
180 

ICAO — International  Civil  Aviation 
Organization 

NTSB — National  Transportation  Safety 
Board 

RSPA — Research  and  Special  Programs 
Administration 

SFAR — Special  Federed  Aviation 
Regulation 

TRF — Transport-related  function,  i.e., 
any  function  performed  for  the 
certificate  holder  relating  to  the 
acceptance,  rejection,  storage 
incidental  to  transport,  handling, 
packaging  of  COMAT,  loading, 
unloading  or  carriage  of  items  for 
transport  on  board  an  aircraft 

USPS— United  States  Postal  Service 

Will-carry  operator — An  operator 
authorized  in  its  operations 
specifications  to  carry  hazmat 

Will-not-carry  operator — An  operator 
prohibited  in  its  operations 
specifications  from  carrying  hazmat 
that  requires  declaration  under  the 
HMRs 

Outline  of  Preamble 

I.  Background 

A.  Purpose  of  the  Proposed  Rule 

B.  Historical  Overview 

C.  Relationship  Between  FAA  and  DOT 
Training  Requirements 

D.  U.S.  Mail  as  Ceu^go 

II.  Discussion  of  Proposals 

A.  Part  119 — Special  Federal  Aviation 
Regulation  No.  99 

B.  Section  119.49 — Contents  of  Operations 
Specifications 

C.  Sections  121.135  and  135.23— Manual 
Contents 

D.  Sections  121.401  (a)(1).  121.433a. 
135.323  (a)(1),  and  135.333— Transfer  of 
Hazmat  Provisions  to  SFAR 

E.  Part  121,  Subpart  Y,  and  Pat  135, 
Subpart  K — Hazeirdous  Materials 
Training  Program 


Federal  Register /Vol.  68,  No.  89 /Thursday,  May  8,  2003  /  Proposed  Rules 


24811 


F.  Part  121,  Appendix  N — Hazmat  Training 
Curriculum 

G.  Part  135,  Subpart  K— Single-Pilot 
I  Operations 

H.  Part  145— Repair  Stations 
m.  Paperwork  Reduction  Act 

IV.  International  Compatibility 

V.  'Economic  Evaluation  Summary 

VI.  Initial  Regulatory  Flexibility 

Determination 

VII.  International  Trade  Impact  Assessment 
Vin.  Unfunded  Mandates  Reform  Act 

Assessment 

IX.  Executive  Order  13132,  Federalism 
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I.  Background 

A.  Purpose  of  the  Proposed  Rule 

The  FAA  regulations  that  prescribe 
hazmat  training  for  air  carriers  and 
commercial  operators  conducting 
operations  under  part  121  or  part  135 
were  first  adopted  over  25  years  ago. 
Since  that  time,  hazmat  transport  • 
regulation  in  general  has  changed 
significantly,  in  part  because  the 
Department  of  Transportation  (DOT) 
implemented  the  Hazardous  Materials 
Regulations  (HMRs)  in  49  CFR  parts  171 
through  180  (41  FR  15972;  April  15, 
1976),  and  in  part  because  of  changes 
following  deregulation  of  the  airUne 
industry  in  the  1970s.  The  hazmat 
regulations,  which  include  training 
requirements,  apply  to  all  modes  of 
transport.  Training  requirements  also 
exist  in  the  "Technical  Instructions  for 
the  Safe  Transport  of  Dangerous  Goods 
by  Air"  of  the  International  Civil 
Aviation  Organization  (ICAO).  In 
addition,  the  FAA  has  provided 
guidance  to  the  indust^  through 
Advisory  Circulars  (AGs)  to  help  the 
aviation  industry  to  comply  with  the 
FAA's  and  DOT's  hazmat  training 
requirements.  Information  from  air 
carriers  indicates  that  adherence  to  the 
recommendations  in  AGs  has  been  high. 
The  AGs  are  not  mandatory,  however, 
and  these  critical  safety  practices  need 
to  be  clearly  established  within  the 
FAA's  safety  regulations.  The  FAA  is 
proposing  adding  training  requirements 
to  its  regulations  that  would  set  clear 
standards  and  ensure  luiiform 
compliance  with  training  requfrements 
for  the  handling  of  hazardous  cargo. 
This  proposed  rulemaking  would 
amend  the  manual  and  training 
regulations  in  parts  121  and  135  to 
incorporate  most  of  the  guidance  now 
contained  in  the  AGs. 

For  example,  these  proposed 
regulations  would  require  certificate 
holders  operating  under  part  121  or  part 
135  to  have  one  of  two  distinct  hazmat 
training  programs.  One  training  program 
would  be  for  certificate  holders  electing 
to  transport  hazmat  ("will-carry" 


certificate  holders),  and  the  other  would 
be  for  certificate  holders  who  elect  not 
to  transport  hazmat  ("will-not-carry" 
certificate  holders).  A  certificate  holder 
that  elects  will-carry  status  would  have 
an  authorization  to  carry  hazmat  in  its 
operations  specifications.  For  will-not- 
carry  certificate  holders,  the  FAA  would 
place  a  prohibition  against  carrying 
hazmat  subject  to  regulation  imder  the 
HMRs  in  their  operations  specifications. 

These  proposed  ndes  also  would 
identify  tihe  persons  who  must  receive 
hazmat  training  by  the  nature  of  the 
fimctions  they  perform  or  supervise  for 
the  certificate  holders.  The  term 
"supervise"  would  be  defined  to  mean 
more  than  just  being  a  designated 
supervisor.  It  would  cover  a  person  who 
has  any  degree  of  oversight  over  a 
function  addressed  by  the  proposed 
nde.  Will-carry  certificate  holders 
wovdd  have  to  conduct  extensive 
training  for  persons  supervising  or 
performing  any  of  the  following 
functions  involving  items  for  transport 
on  aircraft:  Acceptance,  rejection, 
handling,  storage  incidental  to       ' 
transport,  packaging  of  company 
materials  ov«ied  or  used  by  the 
certificate  holder  (knovra  as  COMAT), 
loading,  unloading,  and  carriage.  (This 
preamble  refers  to  these  functions  as 
"transport-related  functions"  or  "TRF.") 
Will-not-carry  certificate  holders  would 
have  to  conduct  training  sufficient  to 
enable  the  persons  supervising  or 
performing  a  TRF  to  identify  material 
marked  or  labeled  as  hazmat,  and 
material  not  marked  or  labeled  but 
showing  some  indication  that  it  is 
hazmat. 

In  addition  to  these  proposed 
amendments,  the  FAA  proposes  to  add 
requirements  for  repair  stations  that 
would  allow  the  FAA  to  increase  its 
oversight  of  the  training  they  are 
required  to  conduct  imder  the  DOT's 
hazmat  training  requirements  in  49  CFR 
part  172.  This  separate  FAA 
requirement  is  needed  because  the  FAA 
has  noticed  that,  despite  the  training 
requirements  of  the  HMRs,  a  niunber  of 
aviation  incidents,  and  at  least  one 
accident,  involved  hazmat  handled  by 
repair  stations  vtdth  inadequate  training 
programs.  The  proposed  rules  also 
would  amend  part  145  to  require  that 
repair  stations  meeting  the  definition  of 
"hazmat  employers"  under  49  CFR 
171.8  implement  a  hazmat  training 
program  that  satisfies  49  CFR  172.700 
through  172.704. 

At  the  time  of  application  for  a 
certificate,  a  repair  station  would  have 
to  certify  to  the  FAA  that  all  hazmat 
employees,  as  defined  in  49  CFR  171.8, 
are  trained  under  the  HMRs,  and  that  it 
is  otherwise  in  compliance  with  the 


training  requirements  of  the  HMRs.  The 
appUcant  also  would  have  to  provide 
evidence  of  compliance  with  the  HMRs. 
Without  this  evidence,  the  applicant 
would  not  receive  a  certificate. 

Additionally,  all  repair  station 
workers  performing  or  supervising  a 
TRF  for  a  certificate  holder,  would  have 
to  be  trained  under  the  certificate 
holder's  approved  training  program. 
Furthermore,  a  provision  woidd  be 
added  to  part  145  to  require  repair 
stations  to  notify  all  workers  of  the  will- 
carry  or  will-not-carry  status  of  the 
certificate  holders  for  which  the  repair 
station  works.  This  would  have  to  be 
done  as  soon  as  the  repair  station  is 
informed  of  the  certificate  holder's 
status.  This  proposal  would  be  the 
companion  requirement  to  the  proposed 
notification  requirement  for  part  121 
and  part  135  certificate  holders.  It 
would  ensiue  that  repair  station 
management  gives  this  information  to 
its  workers  immediately. 

B.  Historical  Overview 

1.  Agency  Ridemakings  for  Part  121  and- 
Part  135 

The  FAA's  current  part  121  and  part 
135  hazmat  training  and  manual 
requirements  were  adopted  on  June  7, 
1973  (38  FR  14914).  That  rulemaking 
added  §  121.433a  to  require  hazmat 
training  for  persons  performing  any 
duty  involving  handling  or  carriage  of 
hazmat.  Section  121.401  was  amended 
to  include  this  training  in  the  certificate 
holder's  training  program.  Section 
121.135  (b)(12)  was  amended  to  require 
certificate  holders  to  include  in  their 
manuals  procedm^s  and  instructions  for 
recognizing  hazmat,  and  instructions  for 
the  proper  carriage,  storage,  and 
handling  of  these  materials. 

The  same  rulemaking  added  §  135.140 
to  require  hazmat  training  provisions  for 
part  135  certificate  holders.  These  part 
135  requirements  were  similar  to  those 
in  part  121,  but  with  one  important 
difference.  Part  135  distinguished 
between  will-carry  and  will-not-carry 
certificate  holders.  The  preamble  stated 
that  the  intent  of  the  rule  was  to  require 
a  "part  135  certificate  holder  to  provide 
a  program  of  training  only  if  it 
undertakes  to  engage  in  the 
transportation  of  hazardous  materials." 
Thus,  only  part  135  will-carry  certificate 
holders  were  required  to  have  a  hazmat 
training  program.  In  contrast,  all  part 
121  certificate  holders  were  required  to 
have  training  programs. 

A  year  and  a  half  later,  on  January  3, 
1975,  the  Hazardous  Materials 
Transportation  Act  (HMTA),  Tide  I  of 
Public  Law  93-633,  was  enacted.  The 
HMTA  gave  the  Secretary  of 
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Transportation  the  authority  to 
consolidate  hazmat  regulations  of  the 
various  transportation  modes.  On  April 
15,  1976,  using  this  authority,  the 
Materials  Transportation  Bureau  (the 
predecessor  of  the  Research  and  Special 
Programs  Administration  (RSPA)) 
consolidated  all  hazmat  regulations  of 
the  various  DOT  modal  administrations 
into  one  set  of  regulations  for  air,  water, 
and  siuface  transportation  of  hazmat  (41 
FR  15972).  These  consolidated 
regulations  were  published  in  49  CFR 
parts  100  through  180.  In  response,  the 
FAA  removed  its  hazmat  regulations 
from  14  CFR  part  103,  but  it  did  not 
remove  the  hazmat  training  and  manual 
requirements  from  part  121  and  part 
135.  These  regulations  remained 
because  they  were  an  integral  part  of  the 
certification  requirements  and  operating 
rules  for  part  121  and  part  135 
certificate  holders. 

On  May  25,  1978  (43  FR  22643),  the 
FAA  amended  §  121.433a  to  add 
paragraph  (c)  allowing  certificate 
holders  operating  in  foreign  locations  to 
use  personnel  not  trained  under  the 
certificate  holder's  hazmat  training 
program  to  load  and  unload  aircraft. 
These  persons,  however,  must  be  under 
the  supervision  of  someone  who  has 
successfully  completed  the  certificate 
holder's  approved  training  program.  The 
amendment  also  allowed  flight 
crewmembers  to  complete  reciurent 
training  a  month  before  or  a  month  after 
the  actual  due  date. 

On  October  10, 1978.  Uie  FAA 
substantially  rewrrote  part  135  (43  FR 
46742).  As  part  of  that  final  rule,  the 
FAA  added  §  135.23(p)  to  require  each 
certificate  holder,  whether  or  not  it 
carries  hazmat,  to  include  hazmat 
recognition  procedures  and  instructions 
in  its  manual.  Will-carry  certificate 
holders  had  to  include  in  their  manuals 
detailed  procediu^s  and  instructions  for 
handling  and  carrying  hazmat. 

More  significantly,  the  October  1978 
rule,  added  training  requirements  for 
will-not-carry  certificate  holders.  They 
were  required  to  train  their 
crewmembers  to  recognize  hazmat.  The 
new  training  requirement  was  put  in 
part  135  because  of  a  number  of 
incidents  where  a  will-not-carry 
certificate  holder  inadvertently  accepted 
hazmat  because  its  employees  did  not 
recognize  it.  Part  135  hazmat 
recognition  training,  however,  was 
limited  to  crewmembers. 

After  deregulation  of  the  airline 
industry,  the  FAA  allowed  a  nimiber  of 
part  121  certificate  holders  to  elect  will- 
not-carry  status  and  to  provide  only 
general  awareness/recognition  of 
hazmat  training.  In  accordance  with  this 
practice,  on  July  10, 1980  (45  FR  46736), 


the  FAA  amended  part  121  manual 
requirements  to  require  will-not-carry 
certificate  holders  to  have  procediues 
and  instructions  in  sufficient  detail  to 
assist  personnel  in  identifying  packages 
marked  or  labeled  as  containing  hazmat. 
The  training  requirements  in  §  121.433a, 
however,  were  not  modified  to 
incorporate  a  "recognition  treuning" 
requirement  for  part  121  will-not-carry 
certificate  holders.  The  FAA  believes 
that  most,  if  not  all,  part  121  certificate 
holders  provide  hazmat  recognition 
training,  but,  to  ensure  that  this  training 
does  OCCXU-,  the  FAA  believes  that  these 
training  requirements  should  be  clearly 
stated  in  the  regulations. 

2.  Advisory  Circulars 

In  1984,  the  FAA  issued  an  AC 
providing  certificate  holders  with 
information  on  49  CFR  parts  171 
through  180,  and  the  ICAO's  "Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air"  (AC  121-21B, 
entitled  "Information  Guide  for  Training 
Programs  and  Manual  Requirements  in 
the  Air  Transportation  of  Hazardous 
Materials").  The  AC  also  provided  a 
recommended  training  curriculum.  This 
ciuriculum  pre-dated  DOT's  passage  of 
more  specific  hazmat  training 
requirements  in  49  CFR  172.700  through 
172.704.  The  AC  also  encouraged  will- 
not-carry  certificate  holders  to  ensure 
"that  their  personnel  (including 
crewmembers)  are  adequately  trained  to 
recognize  those  items  which  can  be 
classified  as  hazardous  materials." 

3.  Training  Requirements  for  Repair 
Stations 

The  recent  hazmat  incident  and 
accident  history  indicates  that 
additional  requirements  are  needed  to 
ensure  that  repair  stations  are  doing  the 
training  required  by  the  HMRs.  In 
August  1997,  the  National 
Transportation  Safety  Board  (NTSB) 
issued  its  final  report  on  its 
investigation  into  the  crash  of  Valujet 
Airlines  Plight  No.  592  ("In-FUght  Fire 
and  Impact  With  Terrain,  Valujet 
Airlines  Flight  592").  The  report 
concluded  that  if  Valujet  had 
implemented  a  hazmat  recognition 
training  program  for  its  repair  station 
employees,  and  in  it  had  notified  those 
employees  of  Valujet's  will-not-carry 
status  and  its  implications,  SabreTech 
(Valujet's  repair  station)  might  not  have 
mishandled  the  packaging  and  shipment 
of  the  chemical  oxygen  generators  that 
were  loaded  onto  the  aircraft.  Thus, 
NTSB  recommended  that  the  FAA: 

Require  air  carriers  to  ensure  that 
maintenance  facility  personnel,  including 
mechanics,  shipping,  receiving,  and  stores 
personnel  at  air  carrier  operated  or 


subcontractor  facilities  are  provided  initial 
and  recurrent  training  in  hazardous  materials 
recognition  and  in  proper  labeling,  packaging 
and  shipment  procedures  with  respect  to  the 
speciHc  items  of  hazardous  materials  that  are 
handled  by  the  air  carrier's  maintenance 
functions. 

The  FAA  currently  has  no  separate 
hazmat  training  requirement  for  part 
145  repair  stations  that  use,  offer  for 
transport,  or  otherwise  handle  hazmat. 
However,  DOT's  hazmat  training 
requirements  in  49  CFR  part  172,  apply 
to  these  repair  stations.  Yet,  even  with 
the  heightened  awareness  of  the  dangers 
of  oxygen  generators  since  the  crash  of 
Valujet  Airlines  FUght  592,  the  FAA 
continues  to  find  hazmat,  including 
oxygen  generators,  that  have  been 
improperly  prepared  and  offered  for 
shipment  by  air  carriers  and  repair 
stations.  The  FAA  believes  that  the  DOT 
training  requirements  need  to  be 
referenced  in  the  FAA's  rules 
concerning  repair  stations.  This  will 
ensure  that  repair  stations  are  aware  of 
them,  and  make  retention  of  their  repair 
station  certificate  subject  to  compliance 
with  them. 

C.  Relationship  Between  FAA  and  DOT 
Training  Requirements 

The  DOT'S  HMRs  (49  CFR  parts  171 
through  1^0)  clearly  apply  to  air  carriers 
and  repair  stations  that  transport 
hazmat.  They  require  all  "hazmat 
employers"  to  train  "hazmat 
employees"  pursuant  to  49  CFR  172.700 
through  172.704.  The  terms  "hazmat 
employer"  and  "hazmat  employee"  are 
defined  in  49  CFR  171.8.  "Hazmat 
employee"  includes  anyone  who 
directly  affects  transportation  safety  by 
performing  a  function  regulated  by  the 
HMRs.  "Hazmat  employer"  is  defined  as 
"a  person  who  uses  one  or  more  of  its 
employees  in  connection  with: 
Transporting  hazardous  materials  in 
commerce;  causing  hazardous  materials 
to  be  shipped  in  commerce;  or 
representing,  marking,  certifying, 
selling,  offering,  manufacturing, 
reconditioning,  testing,  repairing,  or 
modifying  containers,  drums  or 
packagings  as  qualified  for  use  in  the 
transportation  of  hazardous  materials." 
Under  DOT's  regulations,  however, 
there  is  no  training  requirement  placed 
upon  employers  or  employees  who  are 
not  "hazmat  employers"  or  "hazmat 
employees."  Thus,  there  are  no  hazmat 
recognition  training  requirements  in 
DOT's  HMRs  for  the  employees  of  will- 
not-carry  certificate  holders  who  are  not 
supposed  to  handle  or  transport  hazmat. 
The  FAA  in  this  proposal  recognizes 
that  employees  who  are  not  supposed  to 
accept,  handle,  or  carry  hazmat  need 
adequate  training  to  recognize  and 


appropriately  reject  it  to  prevent  the 
improper  carriage  of  hazmat  by  will-not- 
carry  certificate  holders.  It  should  be 
noted  that  even  a  wiU-not-carry 
certificate  holder  that  does  not  handle 
hazmat  from  the  public  for  transport 
may  be  a  hazmat  employer  with  respect 
to  aircraft  components,  consumable 
materials,  or  other  items  of  its  own  or 
another  carrier. 

D.  United  States  Mail  as  Cargo 

Significant  amounts  of  mail  are 
transported  as  cargo  by  part  121  and 
part  135  certificate  holders.  Thus, 
certificate  holders  and  persons  acting 
for  certificate  holders  perform  a  TRF 
when  accepting  mail  for  transport  on  an 
aircraft,  fa  1990,  the  U.S.  mail  and  the 
U.S.  Postal  Service  (USPS)  were 
expressly  excluded  from  the  reach  of  the 
Federal  hazardous  materials 
transportation  law  (Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990,  Pub.  L.  101-615,  1990  (49  U.S.C. 
App.  1801  note).  The  USPS  has  its  own 
regidations  that  control  the 
transportation  of  hazmat  in  the  mail 
(Domestic  Mail  Manual  (DMM),  C023, 
revised  in  Postal  Bulletin  21997,  May  6, 
1999).  Generally,  the  USPS  accepts  only 
limited  quantities  and  classes  of 
hazardous  materials.  It  requires  hazmat 
offered  for  transportation  by  air  to  be 
segregated  and  properly  identified.  The 
USPS  standards  cross-reference  the 
HMRs  and  recognize  the  hazmat 
classifications,  labeling  and  marking 
requirements  of  the  HMRs.  The  FAA  has 
received  reports  from  certificate  holders 
concerning  mail  cargo  that  did  not 
comply  with  USPS  requirements  or  the 
conditions  of  the  contract  of  carriage 
between  the  certificate  holder  and  the 
USPS.  These  proposed  rules  therefore 
include  a  training  topic  under  proposed 
Module  12,  Dangerous  Goods 
Exceptions,  that  addresses  the  mail  and 
USPS  standards  concerning  the 
restrictions  on  hazmat  in  the  mail  and 
air  transportation  of  mail. 

n.  Discussion  of  Proposals 

A.  Part  119 — Special  Federal  Aviation 
Regulation  (SFAR)  No.  99 

The  FAA  recognizes  that  part  121  or 
part  135  certificate  holders  would  need 
a  reasonable  period  of  time  to 
implement  these  proposed  regulations. 
Thus,  the  FAA  is  proposing  to  provide 
a  15-month  transition  period  to  allow 
certificate  holders  certificated  on  or 
before  the  effective  date  of  the  final  rule 
to  bring  their  hazmat  training  programs 
into  compliance.  Ehiring  this  transition 
period,  these  certificate  holders  could 
continue  to  comply  with  the  cmrent 
requirements  or  comply  with  these 


proposed  new  rules.  Certificate  holders 
certificated  after  the  effective  date  of  the 
final  rule  would  have  to  comply  with 
the  new  hazmat  training  requirements 
immediately  upon  certification.  At  the 
end  of  the  transition  period,  all 
certificate  holders  would  be  required  to 
comply  with  the  new  training 
requirements. 

"The  FAA  proposes  to  move  all 
existing  hazmat  training  requirements  in 
§§  121.401(a)(1),  121.433a. 
135.323(a)(1),  and  135.333  into  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
99  to  make  it  easier  for  certificate 
holders  to  identify  existing 
requirements  and  distinguish  them  from 
new  requirements,  which  would  be  in 
parts  121  and  135.  The  SFAR  would 
expire  at  the  end  of  the  15-month 
transition  period. 

B.  Section  119.49 — Contents  of 
Operations  Specifications 

Section  119.49(a)(13)  would  be 
amended  to  provide  that  a  certificate 
holder's  operations  specifications  would 
include  either  an  authorization 
permitting  the  certificate  holder  to 
handle  and  transport  hazmat  (will-carry 
certificate  holder)  or  a  prohibition 
against  handling  and  transporting 
hazmat  (will-not-carry  certificate 
holder).  Current  language  of  (a)(13) 
providing  that  operations  specifications 
may  include  any  other  item  the 
Administrator  deems  necessary  would 
be  redesignated  as  new  (a)(14). 

C.  Sections  121.135  and  135.23— 
'Manual  Contents 

This  proposed  rule  would  amend  the 
manual  requirements  at  14  CFR 
121.135(b)(23)  and  135.23(p)  to  require 
both  will-carry  and  will-not-carry 
certificate  holders  to  include  procedures 
and  information  in  their  manuals  to 
assist  each  person  performing  or 
supervising  a  TRF  in  recognizing 
hazmat.  A  certificate  holder  authorized 
as  a  will-carry  operator  would  be 
required  to  provide  additional 
procedures  and  information  in  its 
manual.  The  proposed  rule  would  apply 
to  full  time  and  part  time  employees  of 
a  certificate  holder  or  a  contractor  or 
subcontractor,  and  any  other  person 
who  performs  or  supervises  a  TRF  for  a 
certificate  holder  under  any  other 
arrangement.  This  more  extensive 
language  is  necessary  because  the 
current  manual  requirements  do  not 
.clearly  identify  the  person  covered  by 
the  requirements.  The  current  rule 
language  merely  states  that  the 
procedures  and  information  must  be 
included  in  the  manual  to  "assist 
personnel  to  identify  packages  marked 
or  labeled  as  containing  hazardous 


materials  *   *   *."  Furthermore,  in  order 
to  emphasize  that  the  manual  applies  to 
all  persons  working  for  the  certificate 
holder,  whether  or  not  directly 
employed  by  the  certificate  holder,  the 
FAA  proposes  to  replace  the  term 
"personnel"  with  the  term  "person." 

The  proposed  language  of  §§  121.135 
(b)(23)  and  135.23(p)  would  require  a 
two-tiered  approach  to  the  hazmat 
portion  of  the  certificate  holder's 
manual:  Those  requirements  applying  to 
both  will-carry  and  will-not-carry 
certificate  holders,  and  those 
reqiiirements  applying  only  to  will-carry 
certificate  holders. 

Unlike  the  current  rule  language,  the 
proposed  amendments  to  §§  121.135 
(b)(23)  and  135.23{p)  would  require 
both  will-carry  and  will-not-carry 
certificate  holders  to  provide  procedures 
for  rejecting  packages  that  are  not 
prepared  and  offered  for  shipment 
under  the  HMRs  in  49  CFR  parts  171 
through  180,  or  that  appear  to  contain 
undeclared  hazmat.  This  change  is 
needed  because  the  ciurent  rule 
language  only  refers  to  identifying  or 
recognizing  packages  marked  and 
labeled  as  hazmat.  The  FAA  believes 
that  a  certificate  holder's  manual  should 
include  procediu-es  for  rejecting  known 
hazmat  that  is  not  properly  offered  for 
transport  in  compliance  with  DOT's 
HMRs.  Thus,  the  rule  would  apply  to 
materials  appearing  to  be  undeclared 
hazmat.  The  FAA  has  foimd  that  in 
many  cases  packages  not  marked  and 
labeled  as  hazmat  still  display 
indicators  that  would  lead  a  trained 
person  to  suspect  the  presence  of 
hazmat.  For  example,  terms  such  as 
"chemicals,"  "lighters,"  "paint,"  or 
"solvents"  on  packages  or  in  documents 
accompanying  the  package  may  indicate 
the  possible  presence  of  an  imdeclared 
hazmat.  Additionally,  trigger  lists  can  be 
used  to  help  alert  persons  to  the 
possible  presence  of  hazmat  in  items  not 
properly  identified  as  hazmat.  These 
items  include  gasoline-powered 
equipment  (chainsaws,  generators,  or 
aviation  fuel  control  units)  not  purged 
of  their  hazardous  contents,  and 
perishable  goods  shipped  with  dry  ice, 
which  is  a  regulated  hazmat. 

If  this  rule  is  adopted,  persons  would 
be  trained  to  recognize  items  not 
properly  identified  as  hazmat. 
Furthermore,  the  proposed  rule  would 
require  both  will-carry  and  will-not- 
carry  certificate  holders  to  include  in 
their  manuals  procedures  and 
information  regarding  notifying  DOT  of 
hazmat  incidents.  (See  proposed 
§§  121.135(b)(23)(ii)(B)  and  135.23 
(p)(2)(ii)).  "This  information  would  have 
to  be  provided  to  each  person 
performing  or  supervising  a  TRF.  In 
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contrast,  the  current  rule  language 
requires  a  certificate  holder  to  include 
this  information  in  its  manual  only  if 
the  certificate  holder  has  will-carry 
status. 

A  certificate  holder  may  carry  hazmat 
in  accordance  with  49  CFR  175.10. 
Training  for  recognition  of  the 
hazardous  materials  excepted  from  49 
CFR  would  be  included  in  the  will-carry 
and  will-not-carry  training  programs. 

The  proposed  rule  also  would  require 
the  manual  to  indicate  whether  a 
certificate  holder  is  a  will-carry  or  will- 
not-carry  operator,  as  specified  in  its 
operations  specifications.  (See  proposed 
§§121.135(h)(23)(ii){C)and 
135.23(p)(2){iii)).  This  information 
currently  does  not  have  to  be  in  the 
certificate  holder's  manual. 

Certificate  holders  electing  will-carry 
status  would  be  required  to  provide 
procedures  and  information  to  ensiue 
that:  (1)  The  packages  containing 
hazmats  are  properly  offered,  accepted, 
handled,  stored,  packaged,  loaded, 
unloaded  and  carried  on  the  aircraft  in 
compliance  with  DOT's  HMRs;  (2)  DOT 
requirements  regarding  discrepancy 
reporting  (§175.31)  and  notice  to  the 
pilot  in  conunand  (§175.33)  are  met; 
and  (3)  aircraft  replacement  parts 
shipped  as  COMAT,  consumable 
materials,  and  any  other  item  regulated 
under  the  HMRs,  are  properly  handled, 
packaged,  and  carried  on  board  an 
aircraft. 

As  noted  above,  if  the  proposed 
changes  are  adopted,  certificate  holders 
certificated  on  or  before  the  effective 
date  of  the  final  rule  would  have  15 
months  from  the  effective  date  to  revise 
their  manuals  and  implement  the 
changes.  Current  §§  121.135(b)  and 
135.23(p)  would  be  placed  in  SFAR  No. 
99  (discussed  under  II.A.),  which  would 
expire  at  the  end  of  the  15 -month 
transition  period.  Applicants 
certificated  after  the  effective  date  of  the 
final  rule  to  operate  imder  part  121  or 
135  would  be  subject  to  the  new 
requirements  upon  certification. 

D.  Sections  121.401(a)(1),  121.433a, 
135.323(a)(1),  and  135.333— Transfer  of 
Hazmat  Provisions  to  SFAR 

The  hazmat  requirements  ciuxently  in 
§§  121.401(a)(1),  121.433a, 
135.323(a)(1),  and  135.333  would  be 
moved  to  SFAR  No.  99,  which  would 
remain  in  effect  for  the  15-month 
transition  period,  as  discussed  under 
U.A.  Sections  121.401(a)(1)  and 
135.323(a)(1)  would  be  revised  to 
continue  to  require  crewmember 
training  other  than  hazmat.  New 
subparts  in  parts  121  and  135  (discussed 
under  II.E.)  would  contain  revised 
hazmat  training  requirements.  A  new 


§§  121.802  and  135.502  would  require 
the  hazmat  training  for  peirt  119 
certificate  holders  conducting 
operations  in  accordance  with  part  121 
or  part  135.  This  reorganization  would 
provide  needed  separate  emphasis  for 
hazmat  training. 

E.  Part  121,  Subpart  Y,  and  Part  135, 
Subpart  K — Hazardous  Materials 
Training  Program 

The  proposed  hazmat  training  rules  in 
part  121,  subpart  Y,  and  part  135, 
subpart  K,  would  require  all  air  carriers 
and  commercial  operators  to  train  each 
person  who  may  perform  or  supervise  a 
TRF.  The  FAA  believes  that  adequate 
training  of  each  person  involved  in  a 
TRF  would  greatly  enhance  safety  in  air 
transportation  and  help  avoid  life- 
threatening  incidents.  Moreover,  given 
the  frequency  of  imdeclared  hazmat 
incidents,  the  FAA  believes  that  a 
broader  training  curriculimi,  which 
includes  hazmat  recognition  training, 
should  be  mandated  for  all  part  121  and 
part  135  certificate  holders. 

Because  the  changes  that  are  proposed 
to  the  manual  and  training  requirements 
in  parts  121  and  135  are  virtually 
identical,  this  discussion  of  the 
individual  sections  will  address  the 
changes  to  the  parallel  provisions  of 
these  parts  together. 

1.  Applicability  and  Definitions 
(§§121.801  and  135.501) 

These  proposed  provisions  would 
clarify  that  the  new  subparts  prescribe 
requirements  for  certificate  holders  for 
training  persons  performing  or 
supervising  a  TRF,  whether  the 
certificate  holder  is  a  will-carry  or  will- 
not-carry  operator.  The  will-carry  or 
will-not-carry  status  would  be  relevant 
only  to  the  nature  of  the  training 
curriculum,  not  to  the  requirement  to 
train.  The  proposed  rules  would  be 
broader  than  the  current  requirements 
in  §§  121.433a  and  135.333,  which 
apply  only  to  persons  handling  or 
carrying  hazardous  materials. 

Paragraph  (a):  The  proposal  would 
cover  persons  who  perform  or  supervise 
any  function  for  a  certificate  holder  in 
the  transport  of  an  item  on  board  an 
aircraft,  whether  or  not  an  item  is,  or 
contains,  a  hazmat.  The  proposed  rules 
woidd  include  ground-handling 
personnel,  passenger  check-in 
personnel,  skycaps,  cargo  acceptance 
personnel,  maintenance  shop  personnel, 
shipping  and  receiving  personnel,  and 
their  supervisors. 

Currently,  §§  121.433a  and  135.333 
forbid  certificate  holders  from  using  a 
person  to  perform,  and  forbids  a  person 
from  performing,  "any  assigned  duties 
and  responsibilities  for  the  handling  or 


carriage  of  dangerous  articles  and 
magnetized  materials  governed  by  Tide 
49  CFR"  unless  the  person  has  been 
trained.  The  proposed  applicability 
provisions  in  §§  121.801  and  135.501 
are  intended  to  be  broad  enough  to 
cover  not  only  those  persons  directiy 
performing  a  TRF,  but  also  those 
persons  supervising  the  performance  of 
a  TRF.  Whether  a  person  were  officially 
assigned  to  perform  a  function  would  be 
irrelevant.  This  would  ensure  that  the 
certificate  holder  identifies  and  trains 
each  person  who  could  reasonably  be 
foreseen  as  performing  or  supervising  a 
TRF,  whether  or  not  it  is  part  of  his  or 
her  job  description. 

Paragraph  ^bj;  Sections  121.801(b) 
and  135.501(b)  would  define  "initial 
hazardous  materials  training"  and 
"recurrent  hazardous  materials 
training." 

Paragraph  (b)(1)  would  define 
"Company  material  (COMAT)"  as 
material  owned  or  used  by  the 
certificate  holder.  COMAT  is  a  term  of 
art  used  in  the  aviation  industry.  It  is 
used  in  the  proposed  rule  to  ensure  that 
persons  are  trained  to  understand  that 
hazardous  COMAT  must  be  marked, 
labeled,  and  identified  as  hazmat,  and 
that  there  is  no  exception  for  the 
carriage  of  hazardous  COMAT  even  by 
will-not-carry  certificate  holders. 

Paragraph  (b)(2)  would  define  "initial 
hazardous  materials  training"  consistent 
with  the  initial  training  required  by  49 
CFR  172.704,  although  49  CFR  does  not 
specifically  define  initial  hazmat 
training. 

Paragraph  (b)(3)  would  define 
"reciurent  hazardous  materials 
training"  consistent  with  the  way  the 
term  is  used  in  49  CFR  172.704, 
although  it  too  is  not  a  defined  term  in 
DOT'S  regulations.  The  FAA's  recurrent 
hazardous  materials  training 
requirement,  however,  would  be  for 
annual  training,  instead  of  every  3  years, 
as  required  by  DOT.  The  yearly 
recurrent  hazardous  materials  training 
requirement  is  consistent  with  other 
cxurent  training  requirements  for  part 
121  and  part  135  certificate  holders. 

2.  General  Requirement  To  Train 
(§§121.802  and  135.502) 

^e  FAA  believes  that  a  mandated 
curriculimi  for  both  will-carry  and  will- 
not-carry  certificate  holders  would 
improve  the  knowledge  base  of  persons 
performing  or  supervising  a  TRF.  This 
training  would  improve  transportation 
safety  by  ensuring  that  persons  perform 
their  job  functions  or  supervisory 
responsibilities  under  the  certificate 
holder's  hazmat  policy  and  the  DOT's 
HMRs. 


The  current  regulations  in  parts  121 
and  135  do  not  provide  specific  details 
on  the  hazmat  training  curriculxun.  Nor 
do  the  hazmat  training  requirements  in 
49  CFR  part  172  provide  a  specific 
curriculum;  they  simply  provide  a 
general  training  outline  that  requires 
general  awareness  training,  function- 
specific  training,  and  safety  training.  As 
noted  above,  the  FAA  historically  has 
provided  guidance  to  certificate  holders 
in  the  form  of  ACs  on  the  suggested 
content  of  the  training  ciuriculum.  This 
guidance  has  been  designed  to  enable 
the  certificate  holders  to  develop  a 
program  that  will  be  suitable  for  FAA 
approval.  Under  this  proposal,  however, 
the  curricidiun  would  be  mandated  by 
regulation. 

Paragraph  /^aj;  Proposed  §§  121.802(a) 
and  135.502(a)  would  require  all  hazmat 
training  programs  to  include,  at  a 
minimiun,  the  hazmat  training 
curriculum  contained  at  Appendix  N  of 
part  121.  (See  discussion  of  Appendix  N 
imder  II.F.)  The  training  programs 
would  ensure  that  each  person 
performing  or  supervising  a  TRF  is 
trained  to  comply  with  49  CFR  parts  171 
through  180,  and  would  enable  trained 
persons  to  recognize  items  that  contain, 
or  may  contain,  hazmat. 

Paragraph  (b):  The  proposal  envisions 
that  a  certificate  holder  would  develop 
an  organized  training  program  that 
would  build  upon  a  person's  knowledge 
of  hazmat  regidations,  keep  up  with 
ciurent  requirements,  and  focus  on  any 
problem  areas.  This  is  consistent  with 
current  requirements.  "Initial  hazardous 
materials  training"  would  be  similar  to 
initial  flight  and  proficiency  training  in 
part  121,  subpart  N, except  that  it  would 
apply  to  a  broader  category  of  persons, 
and  the  training  cvuricidum  would  be 
hazmat-focused.  With  certain 
exceptions,  each  person  performing  or 
supervising  a  TRF  would  be  required  to 
receive  initial  hazardous  materials 
training  prior  to  performing  or 
supervising  that  function. 

Paragraph  (c):  Sections  121.802(c) 
and  135.502(c)  wovdd  require  the 
certificate  holder  to  obtain  FAA 
approval  of  the  hazmat  training  program 
prior  to  implementing  the  program.  This 
requirement  would  be  consistent  with 
the  current  training  requirements  in 
§§121.401  and  135.323. 

3.  Training  Requirement  (§§  121.803 
and  135.503— Paragraphs  (a)) 

ftoposed  paragraphs  (a)  of  §§  121.803 
and  135.503  would  provide  that  no 
certificate  holder  could  use  any  person 
to  perform  or  supervise  a  TRF,  unless 
that  person  had  satisfactorily  completed 
the  certificate  holder's  FAA-approved 
initial  or  recurrent  hazardous  materials 


training  program  within  the  past  year. 
(See  discussion  of  recurrent  training 
imder  n.E.6.)  A  person  would  be 
satisfactorily  trained  when  that  person 
understood  the  relevant  training 
material  and  was  capable  of  performing 
his  or  her  job  in  compliance  with  both 
49  CFR  parts  171  through  180  and  part 
121,  subpart  Y,  or  part  135,  subpart  K, 
as  applicable. 

Under  the  proposed  requirement,  the 
certificate  holder  would  have  to  ensure 
that  each  person  performing  or 
supervising  a  TRF  completed  the 
certificate  holder's  initial  or  recurrent 
hazardous  materials  training  program 
within  the  past  year.  A  person  who  has 
not  received  this  training  could  not  be 
used  to  perform  or  supervise  a  TKF, 
unless  the  conditions  of  an  exception 
(discussed  below)  were  satisfied. 
Example  A  explains  how  this  general 
training  requirement  would  work. 

Example  A:  A  flight  attendant  is  employed 
by  Certificate  Holder  A  (a  will-carry  operator 
under  part  121)  and  receives  initial  hazmat 
training  appropriate  for  the  job  on  March  1. 
On  August  1  of  the  same  year,  the  flight 
attendant  leaves  Certificate  Holder  A  to  work 
for  Certificate  Holder  B  (also  a  will-carry 
operator  under  part  121]  as  a  flight  attendant. 
Certificate  Holder  B  caimot  use  the  initial 
hazmat  training  provided  by  Certificate 
Holder  A  to  satisfy  its  training  obligation. 
Certificate  Holder  B  must  ensure  that  the 
flight  attendant  completes  its  approved 
hazmat  training  program  before  permitting 
the  flight  attendant  to  work  in  that  capacity, 
unless  the  certificate  holder  uses  the  flight 
attendant  as  permitted  by  the  exception  in 
§  121.803(b). 

4.  New  Hire/New  Job  Functions — 
(§§  121.803  and  135.503— Paragraphs 
(b)) 

There  would  be  two  exceptions  to 
§§  121.803(a)  and  135.503(a).  The 
exceptions  would  apply  to  persons  who 
are  new  hires  or  who  are  changing  job 
functions  and  have  not  received  the 
required  initial  or  recurrent  hazmat 
training  for  the  new  job  function.  The 
new  hire/new  job  function  exception 
would  apply  only  to  persons  performing 
a  function  involving  storage  incidental 
to  transport,  or  loading  or  unloading  of 
items  on  an  aircraft  for  transport.  This 
exception  could  not  be  used  for  persons 
performing  or  supervising  any  other 
TRF.  The  exception  would  not  apply  to 
persons  supervising  a  function,  nor 
would  the  exception  apply  to  someone 
performing  a  function  involving  a  task 
other  than  storage  incidental  to 
transport,  loading,  or  unloading.  The 
new  hire/new  job  function  exception 
would  apply  for  a  period  of  not  more 
than  30  days  from  either  the  date  of  hire 
or,  for  a  change  in  functions,  the  date 


the  person  began  performing  the  new 
job  function. 

To  use  this  exception,  the  person 
would  have  to  be  under  the  direct  visual 
supervision  of  another  person 
authorized  to  supervise  him  or  her  by 
the  certificate  holder.  The  supervisor 
would  have  to  have  successfully 
completed  the  certificate  holder's 
approved  initial  or  recurrent  hazardous 
materials  training  program.  In  addition, 
the  certificate  holder  would  have  to 
comply  with  the  recordkeeping 
requirements  in  §  121.804(b)  or 
§  135.504(b),  as  appropriate.  The 
supervisor  would  have  to  observe  the 
untrained  person's  performance  to 
ensure  that  the  function  is  performed  in 
compliance  with  both  the  FAA's 
regulations  and  the  DOT's  HMRs.  The 
supervisor-to-worker  ratio  would  be 
approved  by  the  principal  operations 
inspector  or  the  principal  security 
inspector.  Use  of  a  video  camera  would 
not  satisfy  the  direct  visual  supervision 
requirement. 

The  proposed  new  hire/new  job 
function  exception  would  be  similar  to 
the  exception  in  49  CFR  172.704(c)(1) 
for  multi-modal  training  in  that  it  would 
apply  to  new  hires  or  persons  changing 
job  functions.  However,  unlike  the 
exception  in  49  CFR,  the  proposed 
exception  would  apply  only  to  persons 
performing  storage,  loading,  or 
unloading  functions  and  would  be  valid 
only  for  30  days  from  the  date  of 
employment  or  a  change  in  job  function. 
This  is  more  limited  than  the  new  hire/ 
new  job  function  exception  now  in  49 
CFR  is  not  limited  by  job  function  and 
applies  for  90  days  after  employment  or 
a  change  in  job  function. 

5.  Persons  Working  for  More  Than  One 
Certificate  Holder  (§§  121.803  and 
135.503 — Paragraphs  (c)) 

The  second  exception  to  the  proposed 
rule  (proposed  §§  121.803(c)  and 
135.503(c))  would  apply  to  workers  who 
perform  or  supervise  a  TRF  for  more 
than  one  certificate  holder.  Under  this 
exception,  a  certificate  holder  using  a 
person  to  perform  or  supervise  a  TRF 
would  need  only  to  train  that  person  in 
its  owm  policies  and  procedures,  in 
accordance  with  its  own  hazardous 
materials  training  program.  The 
certificate  holder  could  use  this 
exception  only  if: 

(1)  It  received  written  verification 
from  an  authorized,  knowledgeable 
person  representing  the  other  certificate 
holder  for  whom  the  person  works  that 
the  person  has  satisfactorily  completed 
the  other  certificate  holder's  required 
initial  or  annual  approved  hazardous 
materials-training  for  that  specific 
function. 
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(2)  The  certificate  holder  who  trained 
the  person  had  the  same  will-carry  or 
will-not-carry  status  as  the  certificate 
holder  using  the  exception. 

Example  B  explains  how  this 
exception  would  apply: 

Example  B:  Employees  at  a  repair  station 
perform  work  for  10  will-carry  certificate 
holders.  As  part  of  the  workers'  duties,  they 
package  COMAT  for  these  certificate  holders 
and  load  the  packages  onto  aircraft  for 
transport.  All  these  employees  performing 
any  function  involving  packaging,  loading,  or 
unloading  COMAT  would  have  to  be  trained 
according  to  Appendix  N  of  part  121  under 
at  least  one  certificate  holder's  approved 
training  program  and  then  receive  the  policy 
and  procedure  training  (module  13  of 
Appendix  N  of  part  121)  for-each  of  the 
remaining  nine  certificate  holders.  The 
employees  would  have  to  receive  this 
training  on  an  annual  basis.  However,  if  a 
worker  performing  loading  and  unloading 
functions  for  a  will-not-carry  certificate 
holder,  and  then  were  to  be  used  for  a  will- 
carry  operator,  the  will-carry  certificate 
holder  could  not  use  the  exception.  This 
employee  would  have  to  be  fully  trained 
under  the  will-carry  certificate  holder's 
approved  hazmat  training  program. 

The  exception  would  minimize  the 
training  burden  on  certificate  holders. 
Given  the  curriculum  mandated,  the 
core  of  each  certificate  holder's  training 
program  would  be  substantially  the 
same.  The  only  differences  would  be  a 
certificate  holder's  policies  and 
procedures  for  implementing  the 
regidations.  Thus,  a  certificate  holder 
using  a  person  trained  by  another 
certificate  holder  would  only  have  to 
train  that  person  in  the  way  it  complies 
with  the  regulations. 

6.  Recurrent  Training  {§§  121.803  and 
135.503— Paragraphs  (d)) 

As  noted  above,  the  definition  of  the 
term  "recurrent  hazardous  materials 
training"  would  be  similar  to  the 
definition  of  "recurrent  training"  used 
in  part  121,  subpart  O,  for  fUght 
training.  Under  the  proposed  rule, 
recurrent  hazardous  materials  training 
would  have  to  be  completed  within  a 
year.  Thus,  all  persons  affected  by  these 
rules  would  have  to  receive  hazardous 
materials  training  once  a  year.  However, 
a  person  would  be  allowed  to  receive 
recurrent  hazardous  materials  training 
earlier  than  it  is  due  or  before  the  end 
of  the  month  after  it  is  due.  This 
exception  would  be  similar  to  that 
currendy  in  §  121.433a(a).  Thus,  if 
recurrent  hazmat  training  were  due  in 
January,  but  were  completed  in 
February,  it  would  be  considered  as 
having  been  accomplished  in  January, 
and  recurrent  training  would  be  due 
again  before  the  end  of  the  following 
January.  If  the  training  occurred  before 


January,  the  anniversary  month  woidd 
be  the  month  in  which  it  occurred. 

7.  Notice  to  Repair  Stations — 
(§§121.803  and  135.503— Paragraphs 
(e)) 

Based  on  the  NTSB's  report  on  Valujet 
Flight  592  and  the  FAA's  experience 
with  repair  stations,  the  FAA  has 
concluded  that  there  should  be  better 
communication  between  repair  stations 
and  the  certificate  holders  regarding  the 
will-carry  or  will-not-carry  status  of  the 
certificate  holder.  This  proposed 
requirement  would  ensm^  that 
communication.  Under  proposed 
§§  121.803(e)  and  135.503(e),  certificate 
holders  would  be  responsible  for 
providing  written  notification  to  each 
repair  station  that  performed  work  on  its 
behalf  and  that  used  or  replaced 
consumable  materials,  aircraft  parts,  or 
other  items  regulated  by  49  CFR  parts 
171  through  180,  of  its  will-carry  or 
will-not-carry  status,  and  its  policies 
and  procedures.  Additioncdly,  the 
certificate  holder  would  have  to  verify 
that  the  repair  station  was  "aware  of  its 
status  and  policies  and  procedures.  The 
words  "aware  of  would  mean  that  the 
certificate  holder  could  not  take  care  of 
its  responsibilities  under  this  rule 
simply  by  mailing  a  letter  to  the  repair 
station  stating  whether  it  was  a  will- 
carry  or  will-not-carry  operator.  The 
certificate  holder  would  have  to 
communicate  this  policy  to  the  repair 
station  and  ensiue  that  management 
were  actually  aware  of  the  certificate 
holder's  policies  and  procedures 
regarding  hazmat. 

8.  Foreign  Locations  (§§  121.803  and 
135.503— Paragraphs  (f)) 

Proposed  §§  121.803(0  and  135.503(f) 
would  maintain  the  current  exception  in 
§  121.433a  for  certificate  holders 
operating  at  foreign  locations.  Under 
this  exception,  part  121  or  part  135 
certificate  holders  operating  in  foreign 
locations  where  they  are  required  to  use 
persons  working  in  that  country  to  load 
and  unload  aircraft  could  use  persons 
even  if  they  have  not  received  the 
required  hazmat  training,  but  only  if 
they  are  under  the  direct  visual 
supervision  of  someone  who  has 
received  the  required  initial  or  recurrent 
training.  This  exception  would  apply  to 
those  persons  loading  or  unloading  an 
item  onto  or  off  of  an  aircraft. 

"Direct  visual  supervision"  in 
paragraph  (f)  would  mean  the  same  as 
it  woidd  for  the  new  hire/new  job 
function  exception. 


9.  Recordkeeping  Requirements 
(§§121.804  and  135.504) 

Current  §§  121.433a(b)  and  135.333(b) 
require  records  to  be  maintained  for 
initial  and  recurrent  hazmat  training 
given  to  crewmembers  and  ground 
personnel  "who  perform  assigned  duties 
and  responsibilities  for  the  handling 
and  carriage  of  dangerous  articles  and 
magnetized  materials." 

Paragraph  (a):  Proposed  §§  121.804(a) 
and  135.504(a)  would  require  each 
certificate  holder  to  maintain  training 
records  of  all  initial  and  reciurent 
training  received  within  the  preceding  3 
years  for  all  categories  of  persons  listed 
in  Appendix  N  of  part  121  performing 
or  supervising  a  TRF  for  90  days  after 
they  stop  performing  or  supervising 
TRFs.  This  length  of  time  would  be 
identical  to  that  required  by  49  CFR 
172.704(d).  The  certificate  holder  would 
be  responsible  for  maintaining  records 
of  anyone  who  performed  work  for  the 
certificate  holder  including  direct 
employees,  contractors,  subcontractors, 
and  any  other  person  performing  or 
supervising  a  TRF. 

Paragraph  (b):  Proposed  paragraph  (b) 
would  require  that  these  records  be 
maintained  at  the  current  location  the 
trained  person  performs  or  supervises 
the  TRF.  When  that  person  ceases  to 
perform  such  a  function,  the  records 
must  be  maintained  at  the  last  location 
for  90  days. 

Paragraph  (c):  Under  proposed 
§§  121.804(c)  and  135.504(c),  the 
information  maintained  would  be  more 
specific  than  that  required  by  49  CFR 
172.704(d).  In  addition  to  the  person's 
name,  the  proposedjnle  would  require 
the  following: 

(1)  The  function  performed  or 
supervised; 

(2)  The  dates  of  each  training  course 
successfully  completed  for  the 
preceding  3  years; 

(3)  A  statement  signed  and  dated  by 
a  person  designated  by  the  Director  of 
Training  certifying  that  the  person  has 
completed  training  in  accordance  with 
the  certificate  holder's  approved 
hazardous  materials  training  program; 
and 

(4)  A  description  of  each  training 
course  successfully  completed  by  that 
person  that  would  include  for  each 
course: 

•  The  date  of  the  course, 

•  Its  subject  matter  of  the  course  or 
training  area  covered; 

•  The  number  of  course  hours; 

•  The  instructor's  name  and  signature 
indicating  the  person's  successful 
completion  of  the  course,  and  the 
person's  name  and  signature  indicating 
the  person's  attendance;  and 


•  The  name  and  business  address  of 
the  organization  or  prof^sional 
instructor  who  provided  the  training. 

TTie  cmrent  FAA  rules  do  not  specify 
information  that  must  be  contained  in 
the  training  record;  however,  since 
1990,  DOT'S  HMRs  have  specified  it. 
Section  172.704(d)  of  49  CFR  specifies 
that  the  record  must  contain  the  hazmat 
employee's  name;  the  most  recent 
training  completion  date;  a  description, 
copy,  or  location  of  the  training 
materials  used  in  the  training;  the  name 
and  address  of  the  person  providing  the 
training;  and  certification  that  the 
hazmat  employee  has  been  trained  and 
tested  as  required.  DOT's  HMRs  aheady 
require  hazmat  employers  (will-carry 
certificate  holders)  to  maintain  records 
that  include  the  preceding  3  years  for  aU 
persons  defined  under  49  CFR  171.8  as 
hazmat  employees.  Thus,  to  the  extent 
that  the  training  curriculum  prescribed 
in  the  proposed  regidations  would  be 
used  to  comply  with  the  training 
requirement  in  DOT's  HMRs,  the 
requirement  is  duplicative.  However, 
because  the  proposed  training  program 
covers  more  categories  of  persons  than 
the  recordkeeping  requirements  in  49 
CFR,  the  duplication  wouldrbe 
necessary.  TTie  proposed  recordkeeping 
provision  also  would  require  more 
extensive  information  on  the  classes 
attended  by  the  affected  persons.  The 
proposed  recordkeeping  rules  would 
enable  the  FAA  to  monitor  compliance 
with  the  hazmat  training  requirements 
and  assess  the  quality  of  training 
provided  to  persons  who  woidd  be 
covered  by  this  rule. 

Paragraph  (d):  Proposed  §§  121.804(d) 
and  135.504(d)  would  also  contain  a 
recordkeeping  requirement  for  a 
certificate  holder  using  the  new  hire/ 
new  job  function  exception.  This 
requirement  woidd  be  necessary  to 
monitor  compliance  with  the  new 
exception.  Under  the  proposed 
requirements,  a  certificate  holder  using 
a  person  under  the  exception  in 
§  121.803(b)  or  135.503(b)  would  have 
to  maintain  a  record  that  included: 

(1)  A  signed  statement  from  an 
authorized  representative  of  the 
certificate  holder  authorizing  the  use  of 
the  person  in  accordance  with  the 
exception; 

(2)  The  date  of  hire  or  change  in  job 
function; 

(3)  The  person's  name  and  assigned 
functions; 

(4)  The  name  of  the  supervisor  of  the 
function;  and 

(5)  The  date  the  person  is  to  receive 
and  complete  hazmat  training  in 
accordance  writh  j)roposed  Appendix  N 
of  part  121. 


F.  Part  121,  Appendix  N^Hazmat 
Training  Curriculum 

The  training  curriculum  in  Appendix 
N  would  replace  the  recommended 
curriculum  in  AC  121-21B.  The  training 
curriculimi  would  be  modeled  on  the 
ciuriculum  adopted  in  ICAO  Document 
9284/AN-905,  "Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  By  Ah"  (ICAO  Technical' 
Instructions).  However,  the  two 
curricula  would  not  be  identical.  For 
instance,  the  types  of  training  provided 
to  certain  categories  of  workers  would 
be  expanded  from  that  required  by  the 
ICAO  Technical  Instructions,  especially 
for  will-not-carry  certificate  holders. 
Additionally,  categories  of  workers 
would  be  function-based;  thus,  a  flight 
crewrmember  may  need  to  have  training 
in  acceptance  of  cargo  if  he  or  she 
performed  any  task  relevant  to  that 
function.  Finally,  the  ICAO  Technical 
Instructions  require  recurrent  training 
oidy  every  2  years,  instead  of  every  year, 
as  the  FAA  proposes.  The  ICAO  2-year 
requirement  is  reflected  in  most  foreign 
regulations,  such  as  those  promulgated 
in  the  Joint  Aviation  Requirements  and 
proposed  by  the  European  Union. 

Appendix  N  of  part  121  would  use  a 
matrix  that  identifies  13  separate 
training  modules,  six  categories  of 
workers,  and  the  training  modides 
required  for  each  category  of  worker. 
Appendix  N  of  part  121  would  provide 
clear  standards  for  hazmat  training 
programs  applicable  to  both  will-carry 
and  will-not-carry  certificate  holders. 

The  training  curriculum  would  vary 
depending  upon  the  function  to  be 
performed  or  supervised.  Standards  for 
will-not-carry  training  would  require 
that  both  part  121  and  part  135  wUl-not- 
carry  certificate  holders  conduct 
recognition  training  to  enable  petsons 
performing  or  supervising  a  TRF  to 
identify  undeclared,  as  well  as  declared, 
hazmat.  The  training  curriculum  for 
will-carry  operators  would  cover  the 
three  phases  of  training  specified  by  the 
HMRs:  General  awareness,  function- 
specific,  and  safefy  training. 

To  receive  FAA  approval,  a  trairung 
program  would  have  to  provide  ample 
time  to  ensure  that  all  areas  were 
thoroughly  covered.  Additionally,  the 
FAA  proposes  that  any  approved 
training  program  would  have  to  provide 
an  interactive  session  with  an  instructor 
who  could  address  any  questions  or 
problem  areas. 

The  FAA  is  proposing  that  each 
person  would  have  to  be  tested  by  a 
written  or  performance-based  test.  The 
certificate  holder  would  have  to 
document  to  the  FAA  that  the  test 
covered,  and  the  person  comprehended. 


each  subject  area  required  by  Appendix 
N.  To  ensure  compreheinsion,  the  FAA 
would  expect  an  instructor  to  review 
parts  of  the  test  that  the  test  taker  could 
not  answer,  or  answered  incorrectly  and 
re-instruct  the  trainee.  The  FAA 
encourages  the  use  of  periormance- 
based  or  other  types  of  tests  that^^re 
characterized  by  practical  application  of 
the  subject  matter  to  the  TRFs 
performed  by  the  certificate  holder. 
Comprehension  includes  both 
understanding  the  subject  matter  and 
how  it  relates  to  the  functions 
performed  by  the  individual. 

-Based  on  a  "Special  Emphasis 
Review"  conducted  by  the  Principal 
Operations  Inspectors,  the  FAA  believes 
that  most  part  121  and  135  certificate 
holders  have  already  implemented  a 
hazmat  training  program  similar  to  the 
ICAO  training  curriculum.  Because  the 
ICAO  Technical  Instructions  are  the 
basis  for  proposed  curriculum,  the  FAA 
beUeves  that  this  proposal  would  largely 
incorporate  existing  practice. 

It  should  be  noted  that  foreign  carriers 
entering  the  United  States  under  14  CFR 
part  129  would  not  be  affected  by  the 
proposed  amendment. 

G.  Part  135,  Subpart  K— Single-Pilot 
Operation 

Current  part  135  contains  exceptions 
for  certificate  holders  who  use  oiily  one 
pilot  in  their  operations.  Specifically, 
these  certificate  holders  are  excepted 
from  the  manual  requirements  in 
§  135.21.  These  certificate  holders, 
however,  would  remain  subject  to  the 
hazmat  training  requirements  in 
§135.333. 

Under  the  proposed  rules,  all  part  135 
certificate  holders,  including  single- 
pilot  certificate  holders,  would  have  to 
meet  the  hazmat  training  requirements 
of  proposed  part  135,  subpart  K, 
although  they  would  not  have  to  have 
a  "training  program"  as  such. 
Additionally,  those  persons  loading' 
aircraft  for  these  certificate  holders  also 
would  have  to  receive  hazmat  training  . 
that  would  meet  the  requirements  of 
proposed  Appendix  N  of  part  121  and 
be  informed  of  the  certificate  holder's 
restrictions  and  limitations  regarding 
the  carriage  of  hazardpus  materials. 

Althou^  certificate  holders  with  only 
one  pilot  do  not  have  an  approved 
training  program,  these  certificate 
holders  would  have  to  be  able  to 
demonstrate  compliance  with  this 
proposed  hazmat  training  rule  and 
would  have  to  continue  to  maintain    ^ 
records  of  training.  In  addition, 
certificate  holders  conducting 
operations  that  transport  hazmat  with 
one  pilot  would  remain  subject  to  DOT's 
hazardous  materials  training  and 
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recordkeeping  requirements  in  49  CFR 
172.700  through  172.704. 

H.  Part  145— Repair  Stations 

The  FAA  continues  to  be  concerned 
about  hazmat  training  provided  to 
persons  performing  work  at  repair 
stations  used  by  a  certificate  holder.  The 
FAA,  therefore,  proposes  to  require  that 
repair  stations  that  are  hazmat 
employers  under  49  CFR  171.8,  and  use 
aircraft  components,  consumable 
materials,  or  other  items  regulated 
under  49  CFR  parts  171  through  180, 
establish  a  hazmat  training  program  and 
provide  evidence  of  compliance  with  . 
that  program  when  applying  for 
certification  or  rating.  The  proposed 
rule  would  allow  the  FAA  to  ensure 
compliance  with  DOT's  HMRs. 
Historically,  this  compliance  has  been 
sought  through  civil  penalty 
enforcement  actions  following  the 
discovery  of  violations  of  the  HMRs,  but 
the  FAA  believes  that  additional 
requirements  should  be  in  place  to 
ensiu«  that  repair  stations  are 
complying  with  DOT's  HMRs.  If  they 
are  not  complied  with,  the  FAA  would 
have  the  option  of  taking  certificate 
action  against  the  repair  station. 

Many  required  items  on  aircraft 
contain,  or  are  themselves,  regulated 
hazmat.  Examples  include  oxygen 
generators  used  to  provide  oxygen  to 
passengers  in  the  event  of  an  emergency 
and  fuel  control  units  for  jet  engines. 
Since  the  crash  of  Valujet  Flight  592,  the 
FAA  repeatedly  has  investigated 
incidents  where  oxygen  generators  and 
fuel  control  units  have  been  improperly 
offered  and  accepted  for  air 
transportation.  The  FAA  believes  that 
these  proposed  FAA  rules  would 
increase  compliance  with  the  hazmat 
training  requirements  of  49  CFR  172.700 
through  172.704,  and  the  rules 
regulating  hazmat  in  commerce. 

Additionally,  the  FAA  is  proposing  to 
require  that  repair  station  management 
notify  all  workers  of  the  will-not-carry 
or  will-carry  status  of  the  certificate 
holders  for  which  it  works.  This  would 
have  to  be  done  upon  being  notified  by 
the  certificate  holder  in  accordance  with 
§  121.803(d)  or  §  135.503(d).  This  would 
mirror  certificate  holder  requirements 
contained  in  parts  121  and  135  and 
would  provide  the  necessary  follow- 
through  from  repair  station  management 
to  worker. 

Foreign  repair  stations  must  seek 
certification  under  part  145  to  perform 
maintenance  on  United  States-registered 
aircraft  operated  under  part  121.  Those 
part  145  foreign  repair  stations  wovdd  be 
bound  by  the  proposed  rule.  It  would 
not  apply  to  foreign  repair  stations  that 
do  not  seek  part  145  certification. 


1.  Section  145.5 — Hazardous  Materials 
Training 

Paragraph  (a):  The  FAA  is  proposing 
to  add  §  145.5(a)  to  cross-reference  the 
hazardous  materials  training 
requirement  in  49  CFR.  The  FAA  is  not 
proposing  that  the  repair  stations  do 
anything  that  they  are  not  already  doing 
under  DOT's  HMRs.  Based  on  the  FAA's 
experience,  however,  many  repair 
stations  that  use  consumable  hazardous 
materials  or  other  hazmat,  or  replace 
aircraft  components,  do  not  realize  that 
many  of  these  items  are  regulated  by  49 
CFRparts  171  through  180.  By 
including  this  cross-reference  in  part 
145,  the  FAA  would  be  notifying  all 
repair  stations  that  they  should  carefully 
review  the  items  with  which  they  work 
to  determine  whether  any  are  regulated 
by  49  CFR  parts  171  through  180.  If  so, 
the  repair  station  would  have  to 
establish  and  implement  a  hazardous 
materials  training  program,  if  one  were 
not  already  in  place. 

Paragraph  (b):  Proposed  §  145.5(b) 
would  prohibit  repair  station  workers 
bom  performing  or  supervising  a  TRF 
for  part  121  or  part  135  certificate 
holders,  unless  those  persons  had 
received  annual  training  in  accordance 
with  the  part  121  or  part  135  certificate 
holder's  approved  hazardous  materials 
training  program. 

2.  Section  145.11 — Application  and 
Issue 

Proposed  §  145.11(a)(5)  would  require 
part  145  certificate  holders  that  are 
hazmat  employers  under  49  CFR  171.8 
to  certify  to  the  FAA  that,  at  the  time  of 
application,  they  train  all  hazmat 
employees,  as  defined  in  49  CFR  171.8, 
as  required  by  the  HMRs.  This 
certification  would  have  to  be  submitted 
along  with  the  repair  station's 
application  for  a  part  145  certificate  or 
rating.  Requiring  the  repair  station  to 
provide  this  certificate  would  impose 
minimal  additional  documentation  as 
part  of  the  application  for  certification 
or  rating  process,  but  would  ensure  that 
the  applicant  is  aware  of  its 
responsibility  under  the  HMRs. 

3.  Section  145.27— Notification  of 
Hazardous  Materials  Authorizations 

Proposed  §  145.27  would  require  each 
repair  station  to  notify  each  of  its 
workers  of  the  will-carry  or  will-not- 
carry  status  of  the  certificate  holders  for 
which  the  repair  station  does  work. 

m.  Paperwork  Reduction  Act 

This  proposal  contains  the  following 
new  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 


Transportation  has  submitted  the 
information  requirements  associated 
with  this  proposal  to  the  Office  of 
Management  and  Budget  for  its  review. 

Description  of  respondents:  Pait  121, 
part  135,  and  part  145  certificate 
holders. 

Need;  This  NPRM  would  require  a 
part  121  or  a  part  135  certificate  holder 
to  update  its  training  manuals, 
restructure  its  recordkeeping  data  bases, 
update  its  employee  training  records, 
and  notify  its  repair  stations  of  its  status 
as  a  will-carry  or  a  will-not-carry 
operator. 

The  NPRM  would  also  require  a  part 
145  certificate  holder  to  notify  its 
employees  of  the  will-carry  or  will-not- 
carry  status  of  each  of  the  part  121  or 
part  135  certificate  holders  it  works  for, 
and  to  certify  to  the  FAA  that  it  is  in 
compliance  with  the  regulations. 

Estimated  burden:  The  NPRM  would 
require  a  total  of  3,673,948  hours  at  a 
cost  of  $75,756,500. 

The  agency  is  soliciting  comments  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  would  be 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  would  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden;  (3)  enhance  the  quality,  utility, 
and  clarity  of  the  information  proposed 
to  be  collected;  and  (4)  minimize  the 
biu-den  of  the  collection  of  information, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (for  example,  permitting 
electronic  submission  of  responses). 

Individuals  and  organizations  may  see 
the  "Supporting  Statement  for  the 
Paperwork  Reduction  Act  Submission" 
on  the  Internet  at  http://dms.dot.gov,  or 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-1,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591  (202- 
267-9680).  Be  sure  to  identify  the 
docket  number  of  this  rulemaking. 
Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  the  comment 
closing  date  shown  under  "Dates." 
Comments  should  be  directed  to  the 
address  under  ADDRESSES  above. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995  (5  CFR  1320.8(b)(2){vi)),  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 


it  has  been  approved  by  the  Office  of 
Management  and  Budget. 

rv.  International  Compatibility 

The  FAA  has  reviewed  the 
International  Civil  Aviation 
Organization  (ICAO)  Aimex  18, 
International  Standards  and 
Recommended  Practices  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air; 
the  ICAO  Technical  Instructions  for  the 
Safe  Transport  of  Dangerous  Goods  by 
Air;  the  (proposed)  European  Union 
regulations  OPS  1.1135,  Approval  to 
Transport  Dangerous  Goods;  and  the 
Joint  Aviation  Requirements — 
Operations,  and  other  regulations, 
where  they  exist.  The  agency  has 
evaluated  similarities  and  differences  in 
these  proposed  amendments  and  foreign 
regulations.  Differences  would  affect 
U.S.  aircraft  operators  only,  and, 
therefore,  it  would  not  be  necessary  for 
the  FAA  to  file  any  differences  with 
ICAO.  Foreign  carriers  operating  in  the 
United  States  would  not  be  affected  by 
the  proposed  rule. 

V.  Economic  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only  if 
the  agency  makes  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531  through 
2533)  prohibits  agencies  from  setting 
standards  that  create  unnecessaiy 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards.  Where  appropriate,  agencies 
are  directed  to  use  those  international 
standards  .is  the  basis  of  U.S.  standards. 
And  fourth,  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  agencies  to 
prepare  a  written  assessment  of  the 
costs,  l)enefits  and  other  effects  of 
proposed  or  final  rules.  This 
requirement  applies  only  to  rules  that 
include  a  Federal  mandate  on  State, 
local  or  tribal  governments  or  the 
private  sector,  likely  to  result  in  a  total 
expenditure  of  $100  million  or  more  in 
any  one  year  (adjusted  for  inflation). 

in  conducting  these  analyses,  FAA 
has  determined  this  proposed  rule:  (1) 
Woidd  have  benefits  which  would 
justify  its  costs,  would  be  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order  and  would  be 
"significant"  as  defined  in  DOT's 


Regulatory  Policies  and  Procedures;  (2) 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  (3)  would  impose  no  barriers  to 
international  trade;  and  (4)  would  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector.  The  FAA  has  placed 
these  analyses  in  the  docket  and 
summarized  them  below. 

Benefits 

The  proposed  rule  is  intended  to 
reduce  the  improper  carriage  of 
hazardous  materials  aboard  part  121  and 
135  aircraft  by  updating  and  clarifying 
the  current  hazardous  material 
requirements  for  these  operators  and  by 
amending  the  certification  procedures 
and  requirements  for  part  145  repair 
stations  that  use  or  handle  hazardous 
materials. 

A  review  of  the  National 
Transportation  Safety  Board  database 
indicates  that  there  have  been  six 
hazardous  materials  related  accidents  in 
the  10-year  period  1989  through  1998. 
The  FAA  sanctioned  64  violations  of  the 
hazardous  materials  regulations  and 
imposed  fines  amounting  to  $1.3 
million  for  these  violations  during  2000. 
The  potential  for  further  accidents  is 
significant  given  the  nimiber  of  serious 
incidents  being  investigated  by  the 
FAA.  A  review  of  active  cases  in  1999 
indicated  that  at  least  59  were  for 
serious  hazardous  materials  violations 
against  certificate  holders.  Given  that 
there  have  been  six  accidents  in  the  past 
in  which  hazardous  materials  were 
involved,  the  FAA  estimates  that  there 
almost  certainly  will  be  a  hazardous 
materials  related  accident  in  the  next 
decade  based  on  the  past  accident 
history.  Furthermore,  given  that  one  of 
the  six  accidents  involved  fatalities,  the 
FAA  believes  there  is  a  chance  that 
there  will  be  one  or  more  fatal  accidents 
attributable  to  hazardous  materials 
violations  if  the  ciirrent  regulations  are 
not  improved.  The  FAA  estimates  that 
a  single  fatal  accident  would  result  in  79 
lives  lost  and  a  monetary  loss  of  $232 
million. 

Costs 

The  FAA  has  analyzed  the  expected 
costs  of  this  proposal  for  a  10-year 
period,  2002  through  2011.  All  costs  in 
this  analysis  are  expressed  in  1999 
dollars.  "The  estimated  industry  costs 
over  10  years  total  $107.5  million,  or 
$75.8  naillion  discounted.  These  costs 
consist  of  the  initial  cost  of  revising 
manuals  and  upgrading  databases, 
annual  recordkeeping,  and  annual 
notifications.  In  addition,  some  carriers 
would  incur  the  cost  for  initially 
training  personnel  in  the  more 


comprehensive  hazardous  materials 
recognition  programs  and  for  recurrent 
training.  The  cost  of  revising  manuals  is 
estimated  at  $321,000,  ($300,000 
discounted);  database  upgrades  at 
$617,000  ($577,000  discoimted); 
recordkeeping  at  $13,526,000 
($9,294,000  discoimted);  and 
notifications  at  $549,500  ($449,800 
discounted).  The  training  of  aircraft 
operator  and  repair  station  persons  is 
estimated  at  $91.6  million  ($64.5 
million  discoimted).  Repair  station 
record  submission  and  staff  notification 
costs  are  estimated  at  $878,000 
($612,000  discounted). 

Public  comment  is  invited.  The  FAA 
requests  that  all  comments  be 
accompanied  by  clear  economic 
documentation. 

Cost-Benefit  Analysis 

The  National  Transportation  Safety 
Board's  accident  database  shows  one 
fatal  accident  in  the  past  10  years. 
Applying  the  Poisson  probability 
distribution  to  that  one  fatal  accident 
suggests  that,  under  the  proposed  rule, 
there  would  be  more  than  a  60  percent 
chance  that  one  or  more  fatal  accidents 
would  be  avoided.  (See  the  discussion 
of  "Benefits"  in  the  complete  Regulatory 
Impact  Analysis,  which  is  contained  in 
the  public  docket.)  The  monetary 
benefit  of  avoiding  a  single  accident 
resulting  in  fatalities  is  estimated  at 
$232  million.  The  cost  of  implementing 
this  proposed  rule  is  estimated  at  $107.5 
million  over  the  next  10  years. 

The  cost  of  a  final  rule  ("Hazardous 
Materials:  Chemical  Oxidizers  and 
Compressed  Oxygen  Aboard  Aircraft" 
(64  FR  45388;  Aug.  19,  1999))  published 
by  the  Research  and  Special  Programs 
Administration,  using  the  same  accident 
database,  was  estimated  at  $865,000, 
thus  raising  total  costs  to  industry  to 
$108.3  million.  Since  the  potential 
benefits  exceed  the  additional  costs  of 
this  proposed  rule  and  the  RSPA  final 
rule,  the  proposed  rule  would  be  cost 
beneficial. 

The  FAA  invites  public  comments 
and  requests  that  all  conunents  be 
accompanied  with  clear  and  detailed 
supporting  economic  documentation. 

VI.  Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informationaJ 
requirements  to  the  scale  of  the 
business,  organization,  and  government 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
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agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
section  605(b)  of  the  1980  RFA  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  shoidd 
be  clear. 

The  Small  Business  Administration 
(SB A)  suggests  that  "small"  entities  can 
be  identified  either  on  the  basis  of 
employees  or  revenues.  For  this 
proposed  rule,  small  entities  are 
composed  of  two  distinct  groups: 
Aircraft  operators  and  repair  stations. 
The  SBA  suggests  that  aircraft  operators 
with  1,500  or  fewer  employees  are 
"small"  entities.  The  aircraft  operators 
consist  of  small  part  121  operators  and 
small  part  135  operators.  To  determine 
the  impact  of  the  proposed  rule  on  the 
110  small  part  121  operators  and  the 
1,780  small  part  135  operators,  the  FAA 
has  estimated  the  annualized  cost 
impact  on  these  two  categories  of  small 
entities  separately,  since  the  proposed 
rule's  impacts  differ. 

The  proposed  rule  could  impose  an 
estimated  cost  of  $4.5  million  on  the 
110  small  part  121  operators  over  the 
next  10  years.  The  average  annualized 
cost  per  smedl  operator  is  estimated  at 
$4,100.  However,  the  FAA  estimates 
that  two  will-carry  operators  would 
incur  all  six  cost  elements  (manual 
revisions,  database  upgrades, 
recordkeeping,  notifications,  deficiency 
training,  repair  station  training)  and  the 
annualized  cost  to  each  of  these  entities 
is  estimated  at  $82,400.  The  costs  to 
will-not-carry  operators  would  be  lower 
since  less  training  would  be  required. 
According  to  an  SBA  analysis  of  Bureau 
of  Census  data  for  schedided  air 
transportation  firms,  firms  with  fewer 
than  500  employees  have  average 
revenues  of  $10.75  million.  The 
estimated  cost  to  each  of  these  small 
entities  is  approximately  eight-tenths  of 
one  percent  of  the  average  revenue  of 


$107,531  of  these  firms.  Thus  none  of 
the  110  small  part  121  entities  would 
incur  a  substantial  economic  impact  in 
the  form  of  higher  annual  costs  as  the 
result  of  the  proposed  rule. 

The  proposed  rule  could  impose  an 
estimated  cost  of  $32.6  million  on  the 
1,780  small  part  135  operators  over  the 
next  10  years.  While  the  average 
annualized  cost  per  small  operator  is 
estimated  at  $1,800,  some  49  will-carry 
entities  would  each  inciu  annualized 
costs  of  $7,600.  These  operators  would 
incur  higher  training  costs  than  will- 
not-carry  operators.  According  to  a 
Small  Business  Administration  analysis 
of  Bureau  of  Census  data  for  non- 
scheduled  air  transportation  firms,  firms 
with  fewer  than  500  employees  have 
average  revenues  of  $1.87  million.  The 
estimated  cost  to  each  of  these  small 
entities  is  approximately  four-tenths  of 
one  percent  of  the  average  revenue 
($18,700)  of  non-scheduled  air 
transportation  firms  with  fewer  than  500 
employees,  based  on  the  SBA  analysis 
of  Bureau  of  Census  data,  and  thus  none 
of  the  small  part  135  entities  would 
incur  a  substantial  economic  impact  in 
the  form  of  higher  annual  costs  as  the 
result  of  the  proposed  rule.  Therefore, 
the  FAA  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  part  121  or  part  135 
operators. 

The  SBA  suggests  that  "small"  repair 
stations  can  be  identified  as  those  firms 
with  annual  revenues  of  $5  million  or 
less.  Research  conducted  for  the  FAA 
indicates  that  approximately  56  percent 
of  all  domestic  repair  stations  meet  this 
criterion.  The  proposed  rule  is  expected 
to  impose  an  estimated  cost  of  $878,000 
on  the  1 ,935  small  independent 
domestic  part  145  repair  stations.  The 
average  annualized  cost  to  the  56  small 
repair  stations  that  incur  both  cost 
elements  (record  submission  and  staff 
notification)  is  estimated  at  $125.  The 
FAA  considers  this  amoimt 
economically  insignificant.  Therefore, 
the  FAA  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibihty 
Act,  5  U.S.C.  605  (b),  the  Federal 
Aviation  Administration  certifies  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Vn.  International  Trade  Impact 
Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 


obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  impose  costs 
on  domestic  entities  that  international 
entities  operating  into  and  out  of  the 
United  States  would  not  incur. 
However,  the  anticipated  safety  benefits 
warrant  these  costs  and,  therefore,  these 
costs  are  not  considered  uiuiecessjuy 
obstacles  to  the  foreign  commerce  of  the 
United  States. 

Vin.  Unfunded  Mandates  Reform  Act 
Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  11  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  rule  that 
may  result  in  a  $100  million  or  more 
expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  proposed  rule  does  not 
contain  such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

IX.  Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  or  the  relationship 
between  the  national  government  of  the 
United  States,  or  on  the  distribution  of 
power  and  responsibifities  among  the 
various  levels  of  govenunent.  Therefore, 
the  FAA  determined  that  this  notice  of 
proposed  rulemaking  would  not  have 
Federalism  implications. 

X.  Environmental  Analysis  ^^ 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j),  this 


proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

XI.  Energy  Impact 

The  energy  impact  of  this  notice  of 
proposed  rulemaking  has  been  assessed 
in  accordance  with  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Public 
Law  94-163,  as  amended  (42  U.S.C. 
6362)  and  FAA  Order  1053.1.  The  FAA 
has  determined  that  the  proposed  rule  is 
not  a  major  regulatory  actiqita  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  119 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Aviation  safety,  Charter  flights, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  135 

Aircraft,  Airmen,  Aviation  Safety, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  145 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  119, 121,  135, 
and  145  of  title  14,  Code  of  Federal 
Regulations,  as  follows: 

PART  11»-CERTIHCATI0N:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

1.  The  authority  citation  for  Part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101, 
40102,  40103,  40113,  44105.  44106,  44111, 
44701-44717,  44722,  44901,  44903.  44904, 
44906,  44912,  44914,  44936,  44938,  46103, 
46105. 

2,  Amend  part  119  by  adding  Special 
Federal  Aviation  Regulation  No.  99  as 
follows: 

Special  Federal  Aviation  Regulation 
No.  99 — Hazardous  Materials 
Regulations  Governing  Manual  And 
Training  Requirements 

1.  Applicability.  This  Special  Federal 
Aviation  Regulation  (SFAR)  applies  to 
all  U.S.  air  carriers  and  commercial 
operators  that  are  issued  a  certificate 
under  part  119  of  this  chapter  on  or 
before  [effective  date  of  the  final  rule]  to 


operate  imder  part  121  or  part  135  of 
this  chapter.  Notwithstanding  parts  121 
and  135  of  this  chapter,  these  air 
carriers  and  commercial  operators  may 
comply  with  either  the  provisions  of 
this  SFAR  until  its  expiration,  or  part 
121,  subpart  Y,  or  part  135,  subpart  K. 

2.  Definition.  The  term  certificate 
holder,  as  used  in  this  SFAR,  means  a 
person  certificated  in  accordemce  writh 
part  119,  subpart  C,  of  this  chapter  and 
operating  under  part  121  or  part  135  of 
this  chapter. 

3.  Manual  Contents,  (a)  Each  manual 
required  by  §121.133  shall  contain 
procediues  and  information  to  assist 
personnel  to  identify  packages  marked 
or  labeled  as  containing  hazardous 
materials  and,  if  these  materials  are  to 
be  carried,  stored,  or  handled, 
procediu-es  and  instructions  relating  to 
the  carriage,  storage,  or  handling  of 
hazardous  materials,  including  the 
following: 

(1)  Procediues  for  determining 
whether  the  material  is  accompanied  by 
the  proper  shipper  certification  required 
by  49  CFR  Chapter  I,  Subchapter  C; 
whether  it  is  properly  packed,  marked, 
and  labeled;  whether  it  is  accompanied 
by  the  proper  shipping  documents;  and 
whether  requirements  for  compatibility 
of  materials  have  been  met. 

(2)  Instructions  on  the  loading, 
storage,  and  handling. 

(3)  Notification  procedures  for 
reporting  hazardous  material  incidents 
as  required  by  49  CFR  Chapter  1, 
Subchapter  C. 

(4)  Instructions  and  procedures  for  the 
notification  of  the  pilot  in  conunand 
when  there  are  hazardous  materials 
aboard,  as  required  by  49  CFR  Chapter 

I,  Subchapter  C. 

(b)  Each  manual  required  by  §  135.21 
of  this  chapter  shall  contain  procedures 
and  instructions  to  enable  persoimel  to 
recognize  hazardous  materials,  as 
defined  in  49  CFR,  and  if  these 
materials  are  to  be  carried,  stored,  or 
handled,  procedxues  and  instructions 
for: 

(1)  Accepting  shipment  of  hazardous 
material  regulated  by  49  CFR  to  assure 
proper  packaging,  marking,  labeling, 
shipping  doctunents,  compatibihty  of 
articles,  and  instructions  their  loading, 
storage,  and  handling; 

(2)  Notification  and  reporting 
hazardous  material  incidents  as 
required  by  49  CFR;  and 

(3)  Notification  of  the  pilot  in 
command  when  there  are  hazardous 
materials  aboard,  as  required  by  49  CFR. 

4.  Training  Program,  (a)  Each 
certificate  holder  required  to  have  a 
training  program  under  §  121.401  of  this 
chapter  shall  establish,  obtain  the 
appropriate  initial  and  final  approval  of. 


and  provide,  a  training  program  that 
meets  the  requirements  of  part  121, 
subpart  N,  and  appendices  E  and  F  of 
part  121  of  this  chapter.  Each  certificate 
holder  required  to  have  a  training 
program  under  §  121.401  of  this  chapter 
shall  enstire  that  each  crev\rmember, 
aircraft  dispatcher,  flight  instructor,  and 
check  airman,  and  each  person  assigned   ■ 
duties  for  the  carriage  and  handUng  of 
hazardous  materials,  is  adequately 
trained  to  perform  his  or  her  assigned 
duties. 

(b)  Each  certificate  holder  required  to 
have  a  training  program  imder  §  135.341 
of  this  chapter  shall  establish,  obtain  the 
appropriate  initial  and  final  approval  of, 
and  provide  a  training  program  that 
meets  the  requirements  of  this  SFAR. 
Each  certificate  holder  required  to  have 
a  training  program  imder  §  135.341  of 
this  chapter  shall  ensure  that  each 
crewmember,  flight  instructor,  check 
airman,  and  each  person  assigned  duties 
for  the  carriage  and  handling  of 
hazardous  materials  (as  defined  in  49 
CFR  171.8)  is  adequately  trained  to 
perform  their  assigned  duties. 

5.  Training  requirements:  Handling 
and  carriage  of  hazardous  materials 
under  part  121.  (a)  No  certificate  holder 
conducting  operations  under  part  121  of 
this  chapter  may  use  any  person  to 
perform  and  no  person  may  perform, 
any  assigned  duties  and  responsibilities  , 
for  the  handling  or  carriage  of  hazardous 
materials  governed  by  49  CFR,  unless 
within  the  past  year  that  person  has 
satisfactorily  completed  training  in  a 
program  established  and  approved 
under  this  SFAR,  which  includes 
instructions  regarding  the  proper 
packaging,  marking,  labeling,  and 
dociunentation  of  hazardous  materials,    . 
as  required  by  49  CFR,  and  instructions 
regarding  their  compatibility,  loading, 
storage,  and  handling  characteristics.  A 
person  who  satisfactorily  completes 
training  in  the  calendar  month  before,  or 
the  calendar  month  after,  the  month  in 
which  it  becomes  due,  is  considered  to 
have  taken  that  training  during  the 
month  it  became  due. 

(b)  Each  certificate  holder  conducting 
operations  under  part  121  of  this 
chapter  shall  maintain  a  record  of  the 
satisfactory  completion  of  the  initial  and 
recurrent  training  given  to 
crewmembers  and  ground  persoimel 
who  perform  assigned  duties  and 
responsibilities  for  the  handling  and 
carriage  of  hazardous  materials. 

(c)  When  a  certificate  holder 
conducting  operations  under  part  121  of 
this  chapter  operates  in  a  foreign 
country  where  the  loading  and 
luiloading  of  aircraft  must  be  performed 
by  personnel  of  the  foreign  coiuitry,  that 
certificate  holder  may  use  personnel  not 
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meeting  the  training  requirements  of 
paragraphs  (a)  and  (b)  of  this  provision 
if  they  are  supervised  by  a  person 
qualified  under  paragraphs  (a)  and  (b)  of 
this  provision  to  supervise  the  loading, 
offloading  and  handling  of  hazardous 
materials. 

6.  Training  requirements:  Handling 
and  carriage  of  hazardous  materials 
under  part  135.  (a)  Except  as  provided 
in  paragraph  (d)  of  this  provision,  no 
certificate  holder  conducting  operations 
under  part  135  may  use  any  person  to 
perform,  and  no  person  may  perform, 
any  assigned  duties  and  responsibilities 
for  the  handling  or  carriage  of  hazardous 
materials  (as  defined  in  49  CFR  in. 8), 
unless  within  the  past  year  that  person 
has  satisfactorily  completed  initial  or 
recurrent  training  in  an  appropriate 
training  program  established  by  the 
certificate  holder,  which  includes 
instruction  on — 

(1)  The  proper  shipper  certification, 
packaging,  marking,  labeling,  and 
documentation  for  hazardous  materials; 
and 

(2)  The  compatibility,  loading, 
storage,  and  handling  characteristics  of 
hazardous  materials. 

(b)  Each  certificate  holder  conducting 
operations  under  part  135  of  this 
chapter,  shall  maintain  a  record  of  the 
satisfactory  completion  of  the  initial  and 
reciurent  training  given  to 
crewmembers  and  ground  personnel 
who  perform  assigned  duties  and 
responsibilities  for  the  handling  and 
carriage  of  hazardous  matericds. 

(c)  Each  certificate  holder,  conducting 
operations  under  part  135  of  this 
chapter,  that  elects  not  to  accept 
hazardous  materials  shall  ensure  that 
each  crewmember  is  adequately  trained 
to  recognize  those  items  classified  as 
hazardous  materials. 

(d)  If  a  certificate  holder  conducting 
operations  under  part  135  of  this 
chapter  operates  into  or  out  of  airports 
at  which  trained  employees  or  contract 
personnel  are  not  available,  it  may  use 
persons  not  meeting  the  requirements  of 
paragraph  (a)  or  (b)  of  this  provision  to 
load,  offload,  or  otherwise  handle 
hazardous  materials  if  these  persons  are 
supervised  by  a  crewmember  who  is 
qualified  under  paragraphs  (a)  and  (b)  of 
this  provision. 

7.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  on  [date  15 
months  after  the  effective  date  of  the 
final  rule]. 

3.  Amend  §  119.49  by  redesignating 
paragraph  (a)(13)  as  {a){14)  and  adding 
a  new  paragraph  (a)(13)  to  read  as 
follows: 


§  11 9.49    Contents  of  operations 
specifications. 

(a)  *  *  * 

(13)  An  authorization  permitting,  or  a 
prohibition  against,  accepting,  handling, 
and  transporting  of  materials  regulated 
as  hazardous  materials  in  transport 
imder  49  CFR  parts  171  through  180. 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

4.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706,  44101,  44701-44702,  44705.  44709- 
44711,  44713,  44716-44717,  44722,  44901, 
44903-44904,  44912,  46105. 

5.  Amend  §  121.135  by  revising 
paragraph  (b)(23)  to  read  as  follows: 

§121.135    Contents. 

***** 

(b)*  *  * 

(23) 

(i)  Provide  procedures  and 
information,  as  described  in  paragraph 
(b)(23)(ii)  of  this  section,  to  assist  each 
person  performing  or  supervising  the 
following  functions  involving  items  for 
transport  on  an  aircraft: 

(A)  Acceptance; 

(B)  Rejection; 

(C)  Handling: 

(D)  Storage  incidental  to  transport; 

(E)  Packaging  of  company  material; 

(F)  Loading; 

(G)  Unloading;  or 
(H)  CfUTiage. 

(ii)  Ensure  that  the  procedures  and 
information  described  in  this  paragraph 
are  sufficient  to  assist  the  person  in 
identifying  packages  that  are  marked  or 
labeled  as  containing  hazardous 
materials  or  that  show  signs  of 
containing  undeclared  hazardous 
materials.  The  procedures  and 
information  must  include: 

(A)  Procedures  for  rejecting  packages 
that  do  not  conform  to  the  Hazardous 
Materials  Regulations  in  49  CFR  parts 
171  through  180  or  that  appear  to 
contain  undeclared  hazardous  materials; 

(B)  Procedures  for  complying  with  the 
hazardous  materials  incident  reporting 
requirements  of  49  CFR  171.15  and 
171.16; 

(C)  The  certificate  holder's  hazmat 
policies  and  whether  the  certificate 
holder  is  authorized  to  carry,  or  is 
prohibited  from  carrying,  hazardous 
materials;  and 

(D)  If  the  certificate  holder's 
operations  specifications  permit  the 
carriage  of  hazardous  materials, 
procediuBs  and  information  to  ensure 
the  following: 


(2)  That  packages  containing 
hazardous  materials  are  properly  offered 
and  accepted  in  compliance  with  49 
CFR  parts  171  through  180; 

(2)  That  packages  containing 
hazardous  materials  are  properly 
handled,  stored,  packaged,  loaded, 
unloaded  and  carried  on  board  an 
aircraft  in  compliance  with  49  CFR  parts 
171  through  180; 

[3]  That  the  requirements  for 
discrepancy  reporting  (49  CFR  175.31) 
and  Notice  to  the  Pilot  in  Command  (49 
CFR  175.33)  are  complied  with;  and 

(4)  "t^at  aircraft  replacement  parts, 
consumable  materials  or  other  items 
regulated  by  49  CFR  parts  171  through 
180  are  properly  handled,  packaged, 
and  carried. 

6.  Amend  §  121.401  by  revising 
paragraph  {a)(l)  to  read  as  follows: 

§121.401    Training  program:  General. 

(a)  *  *  * 

(1)  Establish  and  implement  a  training 
program  that  satisfies  the  requirements 
of  this  subpart  and  appendices  E  and  F 
of  this  part  and  that  ensures  that  each 
crewmember,  aircraft  dispatcher,  flight 
instructor  and  check  airman  is 
adequately  trained  to  perform  his  or  her 
assigned  duties.  Prior  to 
implementation,  the  certificate  holder 
must  obtain  initial  and  final  FAA 
approval  of  the  training  program. 


§121 .433a    [Removed] 

7.  Remove  §  121.433a. 

8.  Add  subpart  Y,  consisting  of 

§§  121.801  through  121.804,  to  read  as 
follows: 

Subpart  Y— Hazardous  Materials 
Training  Program 

§  1 21 .801    Applicability  and  definitions. 

(a)  This  subpart  prescribes  the 
requirements  applicable  to  each 
certificate  holder  for  training  each 
person  performing  or  supervising  any  of 
the  following  functions  involving  any 
item  for  transport  on  board  an  aircraft: 

(1)  Acceptance; 

(2)  Rejection; 

(3)  Handling; 

(4)  Storage  incidental  to  transport; 

(5)  Packaging  of  company  material; 

(6)  Loading; 

(7)  Unloading;  or 

(8)  Carriage. 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  Company  material  (COMAT)— 
Material  owned  or  used  by  a  certificate 
holder. 

(2)  Initial  hazardous  materials 
training — ^The  basic  training  required  for 
each  newly  hired  person,  or  each  person 


changing  job  functions,  who  performs  or 
supervises  any  of  the  functions 
specified  in  paragraph  (a)  of  this 
section. 

(3)  Recurrent  hazardous  materials 
training — The  yearly  training  required 
for  each  person  who  has  satisfactorily 
completed  the  certificate  holder's 
approved  initial  hazardous  materials 
training  program  and  performs  or 
supervises  any  of  the  functions 
specified  in  paragraph  (a)  of  this 
section. 

§  1 21 .802    Hazardous  materials  training: 
General. 

(a)  Each  certificate  holder  must 
establish  and  implement  a  hazardous 
materials  training  program  that: 

(1)  Satisfies  the  requirements  of 
Appendix  N  of  this  part; 

(2)  Ensures  that  each  person 
performing  or  supervising  any  of  the 
functions  specified  in  §  121.801(a)  is 
trained  in  accordance  with  49  CFR 

1 72.700  and  the  requirements  of  this 
subpart;  and 

(3)  Enables  the  trained  person  to 
recognize  items  that  contain,  or  may 
contain,  hazardous  materials  regulated 
by  49  CFTl  parts  171  through  180. 

(b)  Each  certificate  holder  must 
provide  initial  hazardous  materials 
training  and  recurrent  hazardous 
materials  training  to  each  person 
performing  or  supervising  any  of  the 
functions  specified  in  §  121.801(a). 

(c)  Each  certificate  holder's  hazardous 
materials  training  program  must  be 
approved  by  the  FAA  prior  to 
implementation. 

§  121.803    Hazardous  materials  training 
required. 

(a)  Training  requirement.  Except  as 
provided  in  paragraphs  (b),  (c)  and  (f)  of 
this  section,  no  certificate  holder  may 
use  any  person  to  perform  any  of  the 
functions  or  supervisory 
responsibilities,  and  no  person  may 
perform  any  of  the  functions  or 
supervisory  responsibilities,  specified  in 
§  121.801(a)  unless  that  person  has 
satisfactorily  completed  the  certificate 
holder's  FAA-approved  initial  or' 
recurrent  hazardous  materials  training 
program  within  the  past  year. 

(b)  New  hire  or  new  job  function.  A 
person  who  is  a  new  hire  and  has  not 
yet  satisfactorily  completed  the  required 
initial  hazardous  materials  training,  or  a 
person  who  is  changing  job  functions 
and  has  not  received  initial  or  recurrent 
training  for  a  function  involving  storage 
incidental  to  tremsport,  loading,  or 
unloading  of  items  for  transport  on  an 
aircraft,  may  perform  those  functions  for 
not  more  than  30  days  from  the  date  of 
hire  or  a  change  in  job  function,  if: 


(1)  The  person  is  under  the  direct 
visual  supervision  of  a  person  who  is 
authorized  by  the  certificate  holder  and 
who  has  successfully  completed  the 
certificate  holder's  FAA-approved 
initial  or  recurrent  training  program 
within  the  past  year; 

(2)  The  supervisor-to-worker  ratio  is 
approved  by  the  principal  security 
inspector  or  the  principal  operations 
inspector. 

(c)  Persons  who  work  for  more  than 
one  certificate  holder.  A  certificate 
holder  that  uses  or  assigns  a  person  to 
perform  or  supervise  a  function 
specified  in  §  121.801(a),  when  that 
person  also  performs  or  supervises  the 
same  function  for  another  certificate 
holder,  need  only  train  that  person  in  its 
own  poftlfties  and  procedures  regarding 
those  functions,  if  all  of  the  following 
are  met: 

(1)  The  certificate  holder  using  this 
exception  receives  written  verification 
from  an  authorized,  knowledgeable 
person  representing  the  other  certificate 
holder  that  the  person  has  satisfactorily 
completed  hazardous  materials  training 
for  the  specific  function  under  the  other 
certificate  holder's  approved  training 
program  under  Appendix  N  of  this  part; 
and 

(2)  The  certificate  holder  who  trained 
the  person  has  the  same  operations 
specifications  regarding  the  acceptance, 
handling,  and  carriage  of  hazardous 
materials  as  the  certificate  holder  using 
this  exception. 

(d)  Recurrent  hazardous  materials 
training — Completion  date.  A  person 
who  satisfactorily  completes  recurrent 
hazardous  materials  training  in  the 
calendar  month  before,  or  the  calendar 
month  after,  the  month  in  which  the 
recurrent  training  is  due,  is  considered 
to  have  taken  that  training  during  the 
month  in  which  it  is  due.  If  the  person 
completes  this  training  earlier  than  the 
month  before  it  is  due,  the  month  of  the 
completion  date  becomes  his  or  her  new 
anniversary  month. 

(e)  Repair  stations.  A  certificate 
holder  must  ensure  that  each  repair 
station  performing  work  on  the 
certificate  holder's  behalf  is  notified  in 
writing,  and  is  aware  of,  the  certificate 
holder's  policies  and  operations 
specifications  regarding  the  acceptance, 
rejection,  handling,  storage  incidental  to 
transport,  and  carriage  of  hazardous 
materials,  including  company  material. 
This  notification  requirement  applies 
only  to  repair  stations  that  handle,  use, 
or  replace  material  regulated  by  49  CFR 
parts  171  through  180,  including 
consumable  hazardous  materials  and 
aircraft  parts  containing  hazardous 
materials. 


(f)  Certificate  holders  operating  at 
foreign  locations.  This  exception  applies 
if  a  certificate  holder  operating  at  a 
foreign  location  where  the  country 
requires  the  certificate  holder  to  use 
persons  working  in  that  coimtry  to  load 
and  unload  aircraft.  In  such  a  case,  the 
certificate  holder  may  use  those  persons 
even  if  they  have  not  been  trained  in 
accordance  with  the  certificate  holder's 
approved  hazardous  materials  training 
program.  Those  persons,  however,  must 
be  under  the  direct  visual  supervision  of 
someone  who  has  successfully 
completed  the  certificate  holder's 
approved  initial  or  recurrent  hazardous 
materials  training  program  in 
accordance  with  this  part.  This 
exception  applies  only  to  those  persons 
who  load  or  unload  aircraft. 

§  1 21 .804    Hazardous  materials  training 
records. 

(a)  General  requirement.  Each 
certificate  holder  must  maintain  a 
record  of  all  training  required  by  this 
part  received  within  the  preceding  three 
years  for  each  person  who  performs  or 
supervises  a  function  specified  in 

§  121.801(a).  The  record  must  be 
maintained  during  the  time  that  the 
person  performs  or  supervises  any  of 
those  functions,  and  for  90  days 
thereafter.  These  training  records  must 
be  kept  for  direct  employees  of  the 
certificate  holder,  as  well  as 
independent  contractors, 
subcontractors,  and  any  other  person 
who  performs  or  supervises  these 
functions  for  the  certificate  holder. 

(b)  Location  of  records.  The  certificate 
holder  must  retain  the  training  records 
required  by  paragraph  (a)  of  this  section 
at  the  location  where  the  trained  person 
performs  or  supervises  the  function 
specified  in  §  121.801(a).  When  the 
person  ceases  to  perform  the  function, 
the  certificate  holder  must  retain  these 
records  at  the  last  location  where  the 
person  performed  the  function  for  an 
additional  90  days. 

(c)  Content  of  records.  Each  record 
must  contain  the  following: 

(1)  The  person's  name  and  function 
performed  or  supervised; 

(2)  The  dates  of  each  training  course 
successfully  completed  within  the 
preceding  three  years; 

(3)  A  statement  signed  and  dated  by 
a  person  designated  by  the  Director  of 
Training  certifying  that  the  person  has 
completed  training  in  accordance  with 
the  certificate  holder's  approved 
hazardous  materials  training  program; 
and 

(4)  A  description  of  each  training 
course  successfully  completed  by  the 
person  that  includes  for  each  course: 

(i)  Date  of  the  course; 
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(ii)  Subject  matter  of  the  course  and 
training  area  covered; 

(iii)  Number  of  hours  of  the  course; 

(iv)  Instructor's  name  and  signature 
indicating  the  person's  successful 
completion  of  the  course,  and  person's 
name  and  signature  indicating  the 
person's  attendance;  and 

(v)  Name  and  business  address  of  the 
organization  or  professional  instructor 
providing  the  training. 

(d)  New  person  or  new  job  function. 
Each  certificate  holder  using  a  person 
under  the  exception  in  §  121.803(b)(1) 
must  maintain  a  record  for  that  person 
at  the  location  where  the  person 
performs  the  function.  The  record  must 
include  the  following: 

(1)  A  signed  statement  from  an 
authorized  representative  of  the 


certificate  holder  authorizing  the  use  of 
the  person  in  accordance  with  the 
exception; 

(2)  The  date  of  hire  or  change  in  job 
function; 

(3)  The  person's  name  and  assigned 
function; 

(4)  The  name  of  the  supervisor  of  the 
function;  and 

(5)  The  date  the  person  is  to  complete 
hazardous  materials  training  in 
accordance  with  Appendix  N  of  this 
part. 

9.  Add  Appendix  N  to  read  as  follows: 

Appendix  N — Hazardoas  Materials  Training 
Curriculum  for  Certificate  Holders 

This  appendix  prescribes  the  requirements 
for  hazardous  materials  training  under  part 
121.  subpart  Y,  and  part  135,  subpart  K  of 


this  chapter.  The  training  requirements  for 
various  categories  of  persons  are  defined  by 
function  or  responsibility.  An  "X"  in  a  box 
under  a  category  of  persons  indicates  that  the 
specified  category  must  receive  the  noted 
training.  All  training  requirements  apply  to 
supervisors  as  well  as  to  persons  actually 
performing  the  function.  Training 
requirements  for  certificate  holders 
authorized  in  their  operations  specifications 
to  transport  hazardous  materials  (will-carry) 
are  prescribed  in  Table  1.  Those  certificate 
holders  with  a  prohibition  in  their  operations 
specifications  against  carrying  or  handling 
hazardous  materials  (will-not-carry)  must 
follow  the  curriculum  prescribed  in  Table  2. 
All  persons  must  be  tested  through  a  written 
or  performance-based  test  that  verifies 
comprehension  of  each  subject  area  required 
by  this  appendix. 


Table  1  .—Hazardous  Materials  Training  Curriculum  for  Certificate  Holders  That  Transport  Hazardous 

Materials 


Module 

Area  of  training 

Category  of  personnel 
(see  Key  below) 

1 

2 

3 

4 

5 

6 

1  

General  Overview  

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 

2  

3  

Hidden  Dangerous  Goods  

Company  Materials  (COMAT) 

4  

Documentation  

5  

Acceptance  &  Handling 

6  

Marking  &  Labeling  

X 

7  

Classification  

8 

Identification  , 

9  

Packaging 

10  

Notice  to  Pilof-ln-Command 

X 
X 
X 
X 

X 
X 

11  

Safety  &  Reporting 

X 
X 
X 

12  

Passenger/Air  Carrier  Exceptlons/U.S.  Mail  

13  

Certificate  holder  pdrcies  and  procedures  

X 

KEY: 

1— Persons  who  accept  cargo,  packages  or  passenger  baggage. 

2— Persons  working  in  supply,  storage,  or  warehouse  facilities,  or  Involved  In  shipping  of  aircraft  parts,  supplies  or  company  material 

3 — Persons  who  handle,  store,  and  load  or  unload  packages,  passenger  baggage  or  cargo. 

4— Persons  engaged  in  passenger  and  baggage  check-in  services  (e.g.,  skycaps,  ticket  counter  agents,  flight  attendants  etc  ) 

5— Persons  responsible  for  cargo  during  flight  (including  pilots,  flight  engineer,  flight  attendants,  dispatchers) 

&— Flight  crewmembers  who  do  not  perform  any  responsibility  listed  above. 

Table  2.— Hazardous  Materials  Training  Curricului^for  Certificate  Holders  That  Do  Not  Transport 

Hazardous  Materials 


Module 

Area  of  training 

Category  of  personnel 
(see  key  below) 

1 

2 

3 

4 

5 

6 

1  

General  Overview  

X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 

X  . 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 

2  

Hidden  Dangerous  Goods  

3  

Company  Materials  (COMAT) 

4  

Documentation  

5  

Acceptance  &  Handling 

6  

Marking  &  Labeling  

X 

X 

X 

X 

7  

Classification  

8  

Identificatkjn  

X 

X 

9  

Packaging 

10  

Notice  to  Pilot-ln-Command 

V 

11  

Safety  &  Reporting 

X 
X 

X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

12  

Passenger/Air  Carrier  Exceptions/U.S.  Mall  

X 

13  

Certificate  holder  poficies  and  procedures  

X 

Key: 

1— Persons  who  accept  cargo,  packages  or  passenger  baggage. 

2— Persons  worthing  in  supply,  storage,  or  warehouse  facilities,  or  involved  in  shipping  of  aircraft  parts,  supplies  or  company  material. 
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3 — Persons  who  handle,  store,  and  load  or  unload  packages,  passenger  baggage  or  cargo 

4— Persons  engaged  in  passenger  and  baggage  check-in  services  (e.g.,  skycaps,  ticket  counter  agents,  flight  attendants  etc ) 

5— Persons  responsible  for  cargo  during  flight  (including  pilots,  flight  engineers,  flight  attendants,  dispatchers) 

6 — Flight  crewmembers  who  do  not  perform  any  responsibility  listed  above. 


Module  1 — General  Overview 

Applicable  regulatory  materials 
Overview  of  49  CFR  parts  171  through  180 
Use  of  ICAO  Technical  Instructions 
Use  of  LATA  Dangerous  Goods  Manual 
Definitions  used  in  air  transportation  of 

hazardous  materials 
General  transportation  requirements — 49 

CFR  171.2 
Carriage  by  aircraft — 49  CFR  part  175 
Training  and  recordkeeping  requirements 
Use  of  and  familiarity  with  a  "trigger  list'' 
and  a  "passenger  check-in  list"  to  assist 
authorized  persons  in  the  detection  of 
undeclared  hazardous  materials  carried 
in  passenger  baggage  or  other  types  of 
cargo 

Module  2 — Hidden  Dangerous  Goods 

Hidden  shipment  indicators  (includes 
review  and  use  of  Hidden  Shipment  List 
and/or  trigger  lists) 

Suspicious  cargo  and  baggage  awareness 
(review  and  training  in  the  use  of  a 
"passenger  check-in  list"  to  assist  those 
authorized  persons  in  detection  of 
hazardous  materials  carried  by  passengers 
in  baggage  or  cargo) 

Module  3-T-Company  Materials  (COMAT) 

Identifying  and  recognizing  hazardous 

company-materials  (COMAT),  including: 
— Hazardous  materials  on  aircraft 
— Replacement  components 
— Consumable'materials 
>  Specific  hazardous  materials 
COMAT  exceptions 
Facility  storage  and  safe  movement  and 

handling  requirements  for  hazardous 

materials  COMAT— 
— Specific  hazards  of,  and  precautionary 

measures  and  proper  disposal 

procedures,  including: 

Environmental  precautions 

Transportation  precautions 

Module  4 — ^Documentation  (49  CFR  part  172, 
subpart  C,  and  49  CFR  part  175,  subpart  A) 

1 1  Shipper's  certification  requirements  for 
hazardous  materials 

<  <  Shipping  paper  requirements 

I '  Description  of  hazardous  materials 
required  on  shipping  papers 

<  Shipping  papers  for  hazardous  materials 

aboard  aircraft,  49  CFR  part  175,  subpart 
A 

Module  5 — Acceptance,  Handling,  Loading 

Passenger  and  cargo  information  signage 
:     requirements 
Acceptance  procedures  and  requirements 

for  hazardous  materials 
Inspection  of  packages  and  unit  load 

devices 
Quantity  limitations  on  aircraft 
Quantity  limitations  for  inaccessible  cargo 
Stowage  compatibility 
Orientation  of  packages 
Securing  packages 
Location  of  packages 
Damaged  shipments  of  hazardous  materials 


Module  6— Marking  and  Labeling 

•  Markings  required  on  packages  containing 

hazardous  materials 

•  Labels  required  on  packages  containing 

hazardous  materials 

•  Keeping  and  replacing  hazardous  materials 

labels 

Module  7 — Classification 

•  Hazardous  materials  classification 

•  Unacceptable  hazardous  materials 

Module  8 — Identification 

•  Purpose  and  use  of  the  hazardous  materials 

tables 

•  Proper  shipping  names 

•  Hazard  class  (definitions) 

•  UN/ID  numbers 

•  Packing  group 

Module  9 — Packaging 

•  Shippers'  responsibilities 

•  General  packaging  requirements 

•  Packing  instructions  and  assignments 

•  Small  quemtity  exceptions 

•  Limited  quantity  exceptions 

Module  10 — Notification  to  Pilot  in 
Command 

•  Requirements  for  notification  to  pilot  in 

command 

•  Emergency  response  information 

Module  11 — Safety  and  Reporting 

•  Emergency  response  information 

•  Hazardous  materials  discrepancy/incident 

reporting 

Module  12 — Dangerous  Goods  Exceptions 

•  Exceptions 

•  U.S.  Mail  and  U.S.  Postal  Service  standards 


Module  13— Certificate  Holder  Policy  and 
Procedures 

•  Policies  and  procedures  regarding 

acceptance,  rejection,  handling,  storage 
incidental  to  transport,  packaging  of 
company  material,  loading,  unloading 
and  carriage  of  items  for  transport  on 
board  aircraft 

•  Policies  and  procedures  regarding 

handling,  packaging,  and  transport  of 
hazardous  materials  moving  by  means 
other  than  air 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

10.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  44113,  44701- 
44702,  44705,  44709,  44711-44713,  44715- 
44717,44722. 

11.  Amend  §  135.23  by  revising 
paragraph  (p)  to  read  as  follows: 

§  1 35.23    Manual  contents. 

•  *         *         *         * 

(p)(l)  Procedures  and  information,  as 
described  in  paragraph  (p}(2)  of  this 


section,  for  each  person  performing  or 
supervising  the  following  functions 
involving  items  for  transport  on  board 
an  aircraft: 

(i)  Acceptance; 

(ii)  Rejection; 

(iii)  Handling; 

(iv)  Storage  incidental  to  transport; 

(v)  Packaging  of  company  material; 

(vi)  Loacfing; 

(vii)  Unloading;  or 

(viii)  Carriage. 

(2)  Procedures  and  information,  as 
described  in  this  paragraph,  sufficient  to 
assist  a  person  in  identifying  packages 
that  are  marked  or  labeled  as  containing 
hazardous  materials  or  that  exhibit 
indications  of  containing  undeclared 
hazardous  materials.  The  procediues 
and  information  must  include: 

(i)  Procedures  for  rejecting  packages 
that  do  not  conform  to  the  Hazardous 
Materials  Regulations  in  49  CFR  parts 
171  through  180  or  that  appear  to 
contain  undeclared  hazardous  materials; 

(ii)  Procediues  for  complying  with  the 
hazardous  materials  incident  reporting 
requirements  of  49  CFR  171.15  and 
171.16; 

(iii)  The  certificate  holder's  hazmat 
policies  and  whether  the  certificate 
holder  is  authorized  to  carry,  or  is 
prohibited  from  carrying,  hazardous 
materials;  and 

(iv)  If  the  certificate  holder's 
operations  specifications  permit  the 
carriage  of  hazardous  materials, 
procedures  and  information  to  ensure 
the  following: 

[A)  That  packages  containing 
hazardous  materials  are  properly  offered 
and  accepted  in  compliance  with  49 
CFR  parts  171  through  180; 

(B)  That  packages  containing 
hazardous  materials  are  properly 
handled,  stored,  packaged,  loaded, 
unloaded  and  carried  on  board  an 
aircraft  in  compliance  with  49  CFR  parts 
171  through  180;   . 

(Q  That  the  requirements  for 
discrepancy  reporting  (49  CFR  175.31) 
and  Notice  to  the  Pilot  in  Command  (49 
CFR  175.33)  are  complied  with;  and 

(D)  That  aircraft  replacement  parts, 
consumable  materials  or  other  items 
regulated  by  49  CFR  parts  171  through 
180  are  properly  handled,  packaged, 
and  carried. 
***** 

12.  Amend  §  135.323  by  revising 
paragraph  (a)(1)  as  follows: 


§135.323 

(a)*  * 


Training  program:  Ger>eraL 
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(1)  Establish  and  implement  a  training 
program  that  satisfies  the  requirements 
of  this  subpart  and  that  ensures  that 
each  crewmember,  aircraft  dispatcher, 
flight  instructor  and  check  airman  is 
adequately  trained  to  perform  his  or  her 
assigned  duties.  Prior  to 
implementation,  the  certificate  holder 
must  obtain  initial  and  final  FAA 
approval  of  the  training  program. 


§135.333    [Removed] 

13.  Remove  §135.333. 

14.  Add  subpart  K,  consisting  of 
§§135.501  through  135.504,  to  read  as 
follows: 

Subpart  K — Hazardous  Materials 
Training  Program 

§  1 35.501    Applicability  and  definitions. 

(a)  This  subpart  prescribes  the 
requirements  applicable  to  each 
certificate  holder  for  training  each 
person  performing  or  supervising  any  of 
the  following  functions  involving  any 
item  for  transport  on  board  an  aircraft: 

(1)  Acceptance; 

(2)  Rejection; 

(3)  Handling; 

(4)  Storage  incidental  to  transport; 

(5)  Packaging  of  company  material; 

(6)  Loading; 

(7)  Unloading;  or 

(8)  Carriage. 

(b)  Definitions.  For  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  Company  material  (COMATh- 
Material  owned  or  used  by  a  certificate 
holder. 

(2)  Initial  hazardous  materials 
training — The  basic  training  required  for 
each  newly  hired  person,  or  each  person 
changing  job  functions,  who  performs  or 
supervises  any  of  the  functions 
specified  in  paragraph  (a)  of  this 
section. 

(3)  Recurrent  hazardous  materials 
training — The  yearly  training  required 
for  each  person  who  has  satisfactorily 
completed  the  certificate  holder's 
approved  initial  hazardous  materials 
training  program  and  performs  or 
supervises  any  of  the  functions 
specified  in  paragraph  (a)  of  this 
section. 

§  1 35.502    Hazardous  materials  training: 
General. 

(a)  Each  certificate  holder  must 
establish  and  implement  a  hazardous 
materials  training  program  that: 

(1)  Satisfies  the  requirements  of 
Appendix  N  of  part  121  of  this  chapter; 

(2)  Ensures  that  each  person 
performing  supervising  any  of  the 
functions  specified  in  §  135.501(a)  is 
trained  in  accordance  with  49  CFR 


172.700  and  the  requirements  of  this 
subpart;  and 

(3)  Enables  the  trained  person  to 
recognize  items  that  contain,  or  may 
contain,  hazardous  materials  regulated 
by  49  CFR  parts  171  through  180. 

(b)  Each  certificate  holder  must 
provide  initial  hazardous  materials 
training  and  recurrent  hazardous 
materials  training  to  each  person 
performing  or  supervising  any  of  the 
functions  specified  ip  §  135.501(a). 

(c)  Each  certificate  holder's  hazardous 
materials  training  program  must  be 
approved  by  the  FAA  prior  to 
implementation. 

§  1 35.503    Hazardous  materials  training 
required. 

(a)  Training  requirement.  Except  as 
provided  in  paragraphs  (b),  (c)  and  (f)  of 
this  section,  no  certificate  holder  may 
use  any  person  to  perform  any  of  the 
functions  or  supervisory 
responsibilities,  and  no  person  may 
perform  any  of  the  functions  or 
supervisory  responsibilities,  specified  in 
§  135.501(a)  unless  that  person  has 
satisfactorily  completed  the  certificate 
holder's  FAA-approved  initial  or 
recurrent  hazardous  materials  training 
program  within  the  past  year. 

(b)  New  hire  or  new  job  function.  A 
person  who  is  a  new  hire  and  has  not 
yet  satisfactorily  completed  the  required 
initial  hazardous  materials  training,  or  a 
person  who  is  changing  job  functions 
and  has  not  received  initial  or  reciurent 
training  for  a  function  involving  storage 
incidental  to  transport,  loading,  or 
unloading  of  items  for  transport  on  an 
aircraft,  may  perform  those  functions  for 
not  more  than  30  days  from  the  date  of 
hire  or  a  change  in  job  function,  if: 

(1)  The  person  is  under  the  direct 
visual  supervision  of  a  person  who  is 
authorized  by  the  certificate  holder  and 
who  has  successfully  completed  the 
certificate  holder's  FAA-approved 
initial  or  recurrent  training  program 
within  the  past  year; 

(2)  The  supervisor-to-worker  ratio  is 
approved  by  the  principal  security 
inspector  or  the  principal  operations 
inspector. 

(c)  Persons  who  work  for  more  than 
one  certificate  holder.  A  certificate 
holder  that  uses  or  assigns  a  person  to 
perform  or  supervise  a  function 
specified  in  §  135.501(a),  when  that 
person  also  performs  or  supervises  the 
same  function  for  another  certificate 
holder,  need  only  train  that  person  in  its 
own  policies  and  procediues  regarding 
those  functions,  if  all  of  the  following 
are  met: 

(1)  The  certificate  holder  using  this 
exception  receives  written  verification 
from  an  authorized,  knowledgeable 


person  representing  the  other  certificate 
holder  that  the  person  has  satisfactorily 
completed  hazardous  materials  training 
for  the  specific  function  under  the  other 
certificate  holder's  approved  training 
program  under  Appendix  N  of  part  1^1 
of  this  chapter;  and 

(2)  The  certificate  holder  who  trained 
the  person  has  the  same  operations 
specifications  regarding  the  acceptance, 
handling,  and  carriage  of  hazardous 
materials  as  the  certificate  bolder  using 
this  exception. 

(d)  Recurrent  hazardous  materials 
training — Completion  date.  A  person 
who  satisfactorily  completes  reciuxent 
hazardous  materials  training  in  the 
calendar  month  before,  or  the  calendar 
month  after,  the  month  in  which  the 
recurrent  training  is  due,  is  considered 
to  have  taken  that  training  during  the 
month  in  which  it  is  due.  If  the  person 
completes  this  training  earlier  than  the 
month  before  it  is  due,  the  month  of  the 
completion  date  becomes  his  or  her  new 
anniversary  month. 

(e)  Repair  stations.  A  certificate 
holder  must  ensure  that  each  repair 
station  performing  work  on  the 
certificate  holder's  behalf  is  notified  in 
writing,  and  Is  aware  of,  the  certificate 
holder's  policies  and  operations 
specifications  regarding  the  acceptance, 
rejection,  handling,  storage  incidental  to 
transport,  and  carriage  of  hazardous 
materials,  including  company  material. 
This  notification  requirement  applies 
only  to  repair  stations  that  handle,  use, 
or  replace  material  regulated  by  49  CFR 
parts  171  through  180,  including 
consumable  hazardous  materials  and 
aircraft  parts  containing  hazardous 
materials. 

•  (f)  Certificate  holders  operating  at 
foreign  locations.  This  exception  applies 
if  a  certificate  holder  operating  at  a 
foreign  location  where  the  coimtry 
requires  the  certificate  holder  to  use 
persons  working  in  that  country  to  load 
and  unload  aircraft.  In  such  a  case,  the 
certificate  holder  may  use  those  persons 
even  if  they  have  not  been  trained  in 
accordance  with  the  certificate  holder's 
approved  hazardous  materials  training 
program.  Those  persons,  however,  must 
be  under  the  direct  visual  supervision  of 
someone  who  has  successfully 
completed  the  certificate  holder's 
approved  initial  or  reciurent  hazardous 
materials  training  program  in 
accordance  with  this  part.  This 
exception  applies  only  to  those  persons 
who  load  or  unload  aircraft. 

§  1 35.504    Hazardous  materials  training 
records. 

(a)  General  requirement.  Each 
certificate  holder  must  maintain  a 
record  of  all  training  required  by  this 
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part  received  within  the  preceding  three 
years  for  each  person  who  performs  or 
supervises  a  function  specified  in 
§  135.501(a).  The  record  must  be 
maintained  during  the  time  that  the 
person  performs  or  supervises  any  of 
those  functions,  and  for  90  days 
thereafter.  These  training  records  must 
ibe  kept  for  direct  employees  of  the 
certificate  holder,  as  Well  as 
independent  contractors, 
subcontractors,  and  any  other  person 
who  performs  or  supervises  these 
functions  for  the  certificate  holder. 

(b)  Location  of  records.  The  certificate 
holder  must  retain  the  training  records 
required  by  paragraph  (a)  of  this  section 

'  at  the  location  where  the  trained  person 
performs  or  supervises  the  function 
Specified  in  §  135.501(a).  When  the 
person  ceases  to  perform  the  function, 
the  certificate  holder  must  retain  these 
records  at  the  last  location  where  the 
jerson  performed  the  function  for  an 
idditiohal  90  days. 

(c)  Content  of  records.  Each  record 
must  contain  the  following: 

(1)  The  person's  name  and  function 
performed  or  supervised; 

(2)  The  dates  of  each  training  course 
successfully  completed  within  the 
preceding  three  years; 

(3)  A  statement  signed  and  dated  by 
p.  person  designated  by  the  Director  of 
JTraining  certifying  that  the  person  has 
completed  training  in  accordance  with 
the  certificate  holder's  approved 
hazardous  materials  training  program; 
and 

j    (4)  A  description  of  each  training 
course  successfully  completed  by  the 
jerson  that  includes  for  each  course: 

(i)  Date  of  the  course; 

(ii)  Subject  matter  of  the  course  and 
raining  area  covered; 

(iii)  Number  of  hoiu-s  of  the  course; 

(iv)  Instructor's  name  and  signature 
ndicating  the  person's  successful 
completion  of  the  course,  and  the 
jerson's  name  and  signatiu-e  indicating 
he  person's  attendance;  and 


(v)  Name  and  business  address  of  the 
organization  or  professional  instructor 
providing  the  training. 

(d)  New  person  or  new  job  function. 
Each  certificate  holder  using  a  person 
under  the  exception  provided  in 
§  135.503(b)(1)  must  maintain  a  record 
for  that  person  at  the  location  where  the 
person  performs  the  function.  The 
record  must  include  the  following: 

(1)  A  signed  statement  from  an 
authorized  representative  of  the 
certificate  holder  authorizing  the  use  of 
the  person  in  accordance  with  the 
exception; 

(2)  The  date  of  hire  or  change  in  job 
function; 

(3)  The  person's  name  and  assigned 
function; 

(4)  The  name  of  the  supervisor  of  the 
function;  and 

(5)  The  date  the  person  is  to  complete 
hazardous  materials  training  in 
accordance  with  Appendix  N  of  part 
121  of  this  chapter. 

PART  145— REPAIR  STATIONS 

15.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,44707,44717. 

16.  Add  §  145.5  to  read  as  follows: 

§  145.5    Hazardous  materials  training. 

(a)  Except  for  repair  stations  that  are 
already  subject  to  the  training 
requirements  of  part  121  or  part  135  of 
this  chapter,  each  repair  station  that 
uses  or  replaces  aircraft  components, 
uses  or  handles  consiunable  hazardous 
materials  or  other  items  regulated  by  49 
CFR  parts  171  through  180  and  that 
meets  the  definition  of  a  hazmat 
employer  imder  49  CFR  171.8  must 
have  a  hazardous  materials  training 
program  that  meets  the  training 
requirements  of  49  CFR  172.700  through 
172.704. 

(b)  A  person  may  not  perform  or 
supervise  a  function  for  a  repair  station 


or  a  certificate  holder  involving 
acceptance,  rejection,  handling,  storage 
incidental  to  transport,  packaging  of 
material  owned  or  used  by  a  part  119 
certificate  holder  (commonly  referred  to 
as  company  material  or  COMAT)  for 
transport  on  the  certificate  holder's 
aircraft,  loading,  unloading  or  carriage 
of  items  for  transport  on  an  aircraft 
operated  by  a  part  121  or  part  135 
certificate  holder  unless  that  person  has 
received  training  in  accordance  with  the 
part  121  or  part  135  certificate  holder's 
approved  hazardous  materials  training 
program. 

17.  Amend  §  145.11  by  adding 
paragraph  (a)(5)  to  read  as  follows: 

§  1 45.1 1    Application  and  issue. 

(a)*  *  * 

(5)  A  certification  that,  at  the  time  of 
application,  all  hazmat  employees  are 
trained  as  required  by  49  CFR  172.704 
fbr  the  repair  station,  its  contractors,  or 
subcontractors,  that  handles  or  replaces 
aircraft  components,  or  handles  or  uses 
consumable  hazardous  materials  or 
other  items  that  are  regulated  by  49  "CFR 
parts  171  through  180. 
***** 

18.  Add  §  145.27  to  subpart  A  to  read 
as  follows: 

§145.27    Notification  of  hazardous 
materials  authorizations. 

Each  repair  station  must  notify  all 
workers  of  each  certificate  holder's 
operations  specifications  authorization 
permitting,  or  prohibition  against, 
carrying  hazardous  materials,  upon 
notification  by  the  certificate  holder  of 
such  operations  specifications 
authorization/designation. 

Issued  in  Washington,  DC  on  May  1,  2003. 
Ross  Hamory, 

Director,  Security  and  Investigations. 
[FR  Doc.  03-11244  Filed  5-7-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1410 
RIN  0560-AG74 

2002  Farm  Bill — Conservation  Reserve 
Program — Long-Term  Policy 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  amends  the 
Conservation  Reserve  Program  (CRP) 
regulations  to  set  forth  the  terms  and 
conditions  of  enrolling  acreage  in  the 
CRP,  update  program  eligibility 
requirements,  eliminate  unnecessary 
regulations  and  improve  the  remaining 
regulations.  This  action  is  being  taken  to 
cost-effectively  target  the  CRP  to  more 
environmentally  sensitive  acreage  and 
to  comply  with  amendments  made  by 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  (2002  Act). 
DATES:  This  rule  is  effective  May  5, 
2003.  Comments  must  be  received  on  or 
before  July  7,  2003  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
directed  to  Matt  Ponish  at  Mangi 
Environmental  Group,  7915  Jones 
Branch  Drive,  Suite  2300  McLean, 
Virginia  22102,  by  calling  800-760- 
1421,  by  faxing  at  703-760-4899,  or  by 
e-mail  at  crpruIecominent@mangi.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Preston,  CRP  Program 
Manager,  at  USDA/FSA/CEPD/STOP 
0513. 1400  Independence  Avenue  SW., 
Washington,  DC  20250-0513;  telephone 
202-720-9563;  e-mail:  Beverly 
Preston@wdc.usda.gov.  Persons  with 
disabilities  who  require  alternative 
means  for  communication  (braille,  large 
print,  audiotape,  etc.)  should  contact  the 
USDA  Target  Center  at  202-720-2600 
(voice  and  ADD). 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
economically  signihcant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  Executive 
Order  12866.  A  Cost/Benefit  Analysis 
was  completed  and  is  siunmarized 
following  the  Background  section. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  because 
the  Conunodity  Credit  Corporation 
(CCC)  is  not  required  by  5  U.S.C.  553  or 


any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
CCC  is  authorized  by  section  2702  of  the 
2002  Act  to  issue  an  interim  rule. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.;  the 
regulations  of  the  Coimcil  on 
Environmental  Quality  (40  CFR  parts. 
1500-1508);  and  FSA's  regulations  for 
compliance  with  NEPA  at  7  CFR  part 
799.  It  was  determined  that  this  rule 
constitutes  a  major  Federal  action. 
Therefore,  FSA  completed  a  final 
Environmental  Impact  Statement,  which 
is  on  file  and  available  to  the  public  in 
the  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section.  It  is  also  available  electronically 
at:  http://www.fsa. usda.gov/dafp/cepd/ 
epb/nepa.htm. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pubhc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  that  impose 
"Federal  Mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  This  rule  contains  no 
Federal  mandates  as  defined  by  Title  II 
of  UMRA.  Therefore,  this  rule  is  not 
subject  to  sections  202  and  205  of  the 
UMRA. 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies,  is 
the  Conservation  Reserve  Program — 
10.069. 

Paperwork  Reduction  Act 

The  2002  Act  specified  that  the 
issuance  of  regulations  promulgated 
pursuant  to  this  new  authority  would  be 
made  without  regard  to  chapter  35  of 
title  44,  U.S.  Code  (commonly  known  as 
the  "Paperwork  Reduction  Act"). 


Executive  Order  12778 

This  interim  rule  has  been  reviewed 
imder  Executive  Order  12778.  The 
provisions  of  this  rule  are  not 
retroactive  and  preempt  State  and  local 
laws  that  are  inconsistent  with  this  rule. 
Before  any  judicial  action  may  be 
brought  concerning  this  rule,  appeal 
rights  afforded  program  participants  at  7 
CFR  parts  11,  624,  and  780  must  be 
exhausted. 

Government  Paperwork  Elimination 
Act 

FSA  is  working  to  comply  with  the 
Government  Paperwork  Elimination  Act 
(GPEA)  and  the  Freedom  to  E-File  Act, 
which  require  Government  agencies  in 
general  and  FSA  in  particular  to  provide 
the  public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximiun  extent 
possible.  The  forms  and  other 
information  collection  activities 
required  for  participation  in  the 
program  are  not  yet  fully  implemented 
for  the  public  to  conduct  business  with 
FSA  electronically. 

Currently,  foiu-  CRP  forms  are 
available  electronically  through  the 
USDA  eForms  Web  site  at 
www.sc.egov.usda.gov  for  downloading 
and  regulations  are  available  on  the 
Internet  at  www.fsa.usda.gov/dafp/cepd. 
Offers  may  be  submitted  at  FSA  coimty 
offices,  by  mail,  or  by  FAX.  At  this  time, 
electronic  submission  is  not  available, 
but  full  implementation  of  electronic 
submission  is  underway. 

Background 

This  rule  revises  the  regulations  of  the 
Conservation  Reserve  Program  (CRP)  at 
7  CFR  part  1410  to  improve  the  overall 
administration  of  the  program  and  to 
implement  statutory  dianges  to  the  CRP. 
The  CRP  was  first  authorized  by  the 
Food  Security  Act  of  1985  (1985  Act), 
which  was  recently  amended  by  the 
Farm  Security  and  Rural  Investment  Act 
of  2002.  Public  Law  107-171  (2002  Act), 
which,  among  other  things,  provided 
the  Secretary  of  Agriculture  (Secretary) 
the  authority  to  maintain  up  to  39.2 
million  acres  in  the  CRP.  The  piupose 
of  the  CRP  continues  to  be  cost- 
effectively  assisting  producers  in 
conserving  and  improving  soil,  water, 
and  wildlife  resoxuxies  by  converting 
highly  erodible  and  other 
environmentally-sensitive  acreage 
generally  devoted  to  the  production  of 
agricultural  commodities  to  a  long-term 
vegetative  cover.  CRP  participants  enroll 
land  imder  contracts  for  10  to  15  years 
in  exchange  for  annual  rental  payments 
and  financial  assistance  to  install 
certain  conservation  practices  and  to 
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maintain  approved  vegetative  or  tree 
covers. 

Native  seed  and  vegetation  species 
that  are  suited  to  the  soil  and  climatic 
conditions  of  a  site  provide  high 
wildlife  benefits.  Accordingly,  FSA 
encourages  the  use  of  native  vegetation 
whenever  suitable.  The  CRP  application 
selection  criteria  (i.e.,  the 
Environmental  Benefits  Index  (EBI)) 
gives  greater  weight  to  contract  offers 
that  devote  acreage  to  native  seeds  and 
plantings  that  are  consistent  viith  the 
ecosystem  (discussed  below).  In  some 
cases,  however,  critical  area  planting 
(e.g..  land  that  is  severely  sloped  or  has 
high  potential  for  erosion)  may  require 
the  use  of  introduced  vegetation  species 
because  they  can  stabilize  the  soil  more 
quickly  in  order  to  protect  the  soil  and 
water  resoiu^es.  In  addition,  introduced 
species  may  be  easier  to  establish  and 
provide  more  cost-effective  conservation 
covers. 

In  determining  the  amount  of  aimual 
cental  payments  to  be  paid,  CCC 
considers,  among  other  things,  the 
toount  necessary  to  encourage  owners 
pt  operators  of  eligible  land  to 
participate  in  the  CRP.  The  maximiun 
rental  payment  CCC  will  pay  reflects 
site-based  soil  productivity,  prevailing 
local  cash-equivalent  rental  rates,  and 
niaintenance  costs.  Offers  to  participate 
iti  the  CRP  are  submitted  in  such  a 
manner  as  the  Secretary  prescribes. 
Requests  for  rental  payments  greater 
than  the  amoimt  that  CCC  determines  to 
be  reasonable  for  the  area  and  soil  type 
are  automatically  rejected.  In  order  to 
maximize  the  environmental  and 
conservation  benefit  of  the  funds  to  be 
eptpended.  conservation  practices  and 
the  land  for  which  offers  may  be 
accepted  may  vary  as  conditions 
change. 

CCC  conducts  periodic,  competitive 
gpneral  signups  in  which  all  offers  are 
ranked  competitively  based  on  their 
environmental  benefits  considering  the 
cost  of  the  contract.  The  acceptability  of 
such  offers  is  determined  by  a  formula 
based  upon  a  number  of  environmental 
factors  and  benefits.  Along  with  the  cost 
of  enrolling  the  acreage,  these  factors  are 
used  to  construct  an  EBI  to  compare 
ojfTers. 

I  CCC  scores  general  signup  offers 
using  the  EBI,  which  measiu^s  the 
anticipated  environmental  benefits  from 
several  factors  and  costs.  The 
Department  has  used  an  EBI  to  prioritize 
and  rank  CRP  offers  since  the  tenth 
signup  in  March  1991.  It  was  developed 
to  comply  with  the  section  1234(c)  of 
the  1985  Act.  The  goal  of  the  EBI  is  to 
provide  a  relative  rank  order  of 
submitted  offers  based  on 
environmental  factors  and  cost  in  a 


uniform  and  consistent  maimer  for  all 
offers.  In  addition,  the  EBI  provides 
incentives  to  increase  cost-effectiveness. 
Ultimately,  the  EBI  is  used  to  rank  the 
anticipated  environmental  benefits  from 
each  CRP  offer. 

The  EBI  considers  a  niunber  of  ' 
environment  factors,  including  water 
quality,  soil  erosion,  air  quality,  and 
endiuing  benefits.  In  addition  to  these 
factors,  wildlife  and  the  quality  of 
vegetation  for  vdldlife  habitat  are  factors 
in  the  ranking  criteria.  Because  native 
grasses  generally  offer  better  habitat 
than  introduced  grasses,  the  FSA  has 
revised  the  EBI  selection  criteria  to  give 
greater  weight  to  the  use  of  native  seed 
and  vegetation  species.  This  provides 
incentives  for  producers  to  offer  and  use 
native  species  in  their  CRP  contracts. 
The  effect  of  the  greater  EBI  weight 
given  for  using  species  can  be  seen  by 
examining  the  change  in  the  proportion 
of  CRP  enrolled  acres  planted  in  native 
grasses.  In  1993.  when  there  were  nearly 
30  million  acres  of  grass  in  the  CRP, 
only  28  percent  of  these  acres  were 
planted  in  native  grasses.  Since  1998,  67 
percent  of  the  grasses  established  imder 
new  CRP  contracts  used  native  grasses. 

Since  1996,  between  70,000  and 
280.000  offers  were  received  during 
each  four-  to  six-week  signup  period. 
Environmental  data  were  collected  for 
each  of  the  EBI  ranking  factors  and 
subfactors.  Each  offer  was  assigned  a 
point  score  based  upon  the  relative 
environmental  indices  scores.  All  offers 
were  ranked  in  comparison  to  all  other 
offers  and  the  selections  were  made 
from  that  ranking. 

CCC  also  conducts  continuous,  non- 
competitive signup  of  certain  acreage. 
Under  the  CRP  continuous  signup 
process  implemented  in  September 
1996  and  the  Conservation  Reserve 
Enhancement  Program  (CREP)  signup 
process  implemented  in  February  1997. 
only  those  practices  determined  to  have 
relatively  high  environmental  benefits 
are  eligible.  Acreage  determined  to  be 
eligible  for  the  continuous  CRP  or  CREP 
signup  is  automatically  accepted  if  all 
other  eligibility  requirements  are  met. 
Continuous  signup  affords  fanners  and 
ranchers  the  management  flexibility  in 
implementing  certain  working  lands 
conservation  practices  on  cropland  such 
as  filter  strips,  riparian  buffers, 
shelterbelts.  field  windbreaks,  hving 
snow  fences,  grass  waterways,  shallow 
water  areas  for  wildlife,  salt-tolerant 
vegetation  and  practices  to  protect 
certain  approved  public  wellhead 
protection  areas.  These  practices  are 
designed  to  achieve  significant 
environmental  benefits,  giving 
participants  a  flexible  option  to  enroll 
acres  on  a  continuous  basis  to  help 


protect  and  enhance  vdldlife  habitat, 
improve  air  quality,  and  improve  the 
condition  of  streams,  rivers,  and 
permanent  water  bodies.  While  acreage 
is  accepted  on  a  non-competitive  basis, 
the  practices  provide  environmental 
benefits  that  likely  would  consistendy 
exceed  the  highest  EBI  score  making 
this  acreage  acceptable  for  enrollment 
under  a  general  signup. 

Further.  CCC  may  enter  into  a  CREP 
agreement  with  States,  Tribes,  local 
govenunents,  or  private  entities  to  use 
the  CRP  to  cost-effectively  address 
specific  conservation  and 
environmental  issues  of  the  State  and 
the  nation.  Proposals,  developed  locally 
and  submitted  for  approval  by  the 
Secretary,  must  address  resource 
concerns,  provide  for  cooperation  with 
the  CREP  partners,  present  clear 
program  goals  with  measurable 
objectives,  and  detail  non-federal 
financial  contributions. 

The  2001  Agricultural  Appropriations 
Act  amended  the  1985  Act  and 
authorized  a  Farmable  Wetlands  Pilot 
Program  (FWP)  to  enroll  in  the  States  of 
Iowa.  Minnesota.  Montana.  Nebraska, 
North  Dakota,  and  South  Dakota  certain 
wetlands  and  buffer  acreage  on  a  pilot 
basis.  Enrollment  under  this  pilot  could 
not  exceed  500.000  acres  for  all  States 
and  150,000  acres  in  any  State.  The 
maximum  enrollment  for  both  the 
wetland  and  buffer  acreage  could  not 
exceed  40  acres  per  tract.  Also,  wedands 
could  not  exceed  five  acres  in  size  to  be 
eligible  for  enrollment.  Acreage  enrolled 
must  be  cropland  that  has  a  cropping 
history  in  at  least  three  of  the  most 
recent  ten  years.  Acreage  offered  under 
this  pilot  uses  the  CRP's  continuous 
signup  procedures. 

On  December  6.  2001.  CCC  published 
a  proposed  rule  (66  FR  63339)  that 
proposed  a  series  of  amendments  that, 
if  adopted,  would  make  certain  orchard 
lands,  vineyards,  berry  lands,  and  hay 
lands  eligible  for  enrollment,  provide 
for  acquisition  of  private  sector 
technical  assistance  and  make  minor 
technical  and  clerical  adjustments  to  the 
regulations.  This  action  was  taken  to 
allow  producers  greater  flexibiUty  in 
enrolling  in  the  CRP  and  enhance  the 
environmental  benefits  under  the  CRP. 
CCC  proposed  that  for  the  continuous 
signups  held  for  the  CRP  and  for 
enrollments  in  the  CREP,  certain 
orchard  lands,  vineyards,  berry  fields, 
and  hay  land  be  permitted  to  be 
enrolled.  The  2002  Farm  Bill  broadened 
land  eligibility  to  include  hay  lands  if 
the  land  is  otherwise  cropland  that  has 
been  devoted  to  a  conserving  use  and 
expanded  authority  for  the  use  of 
private-sector  and  other  technical 
service  providers.  These  provisions  are 
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included  in  this  interim  rule.  Fourteen 
conunents  supported  the  inclusion  of 
certain  orchard  lands,  vineyards,  or 
berry  lands  as  proposed.  There  were  no 
comments  opposed  to  the  proposed 
inclusion.  Therefore,  the  interim  rule 
also  makes  certain  orchard  lands, 
vineyards,  or  berry  lands  eligible  for 
enrollmentimder  the  continuous  CRP 
andCREP. 

Discussion  of  the  Interim  Rule 

Based  on  the  2002  Act  and  FSA 
discretion,  changes  have  been  made  to 
cropping  history  requirements,  eligible 
land,  the  EBl,  the  FWP,  managed  haying 
and  grazing  authorities,  and  providers  of 
technical  assistance. 

Generally,  by  statute,  CRP  land 
enrolled  in  the  program  must  be 
cropland,  but  the  rules  for  the  program 
provide  that  the  crop  history  must 
generally  be  a  history  of  production  of 
tillable  crops.  That  limitation  provides 
for  focusing  the  CRP  on  the  conversion 
of  land  with  the  most  intensive  uses  to 
a  cover  crop.  Also,  this  focus 
emphasizes  the  "reserve"  nature  of  the 
program  and  can  provide  a  greater 
amount  of  public  benefit  by  producing 
savings  in  other  programs  as 
recompense  for  the  funds  spent  on  this 
program. 

This  rule,  at  7  CFR  part 
1410.6(a)(3)(b)(13),  makes  certain 
orchard  lands,  vineyards  and  berry 
lands  eligible  for  the  continuous  sign- 
ups held  for  the  CRP  and  for 
enrollments  in  the  CREP.  FSA  has 
determined  that  these  lands  could 
provide  significant  environmental 
benefits  in  these  signups  which  involve 
certain  geographical  practices  such  as 
conservation  buffers  along  stream  banks. 
Such  an  expansion  of  the  eligibility 
criteria  for  the  program  was  requested 
by  a  number  of  State  governments 
involved  in  CREP  agreements. 

Cropping  History  Requirements 

This  rule,  at  7  CFR  part  1410.6(a), 
changes  the  cropping  history 
requirements  required  for  certain  land 
to  be  eligible.  Before,  by  rule,  land  must 
have  been  cropped  in  two  of  the  five 
years  preceding  enrollment  to  be 
eligible.  However,  the  2002  Act  changed 
that  requirement  so  that  cropland,  to  be 
eligible,  must  be  planted  or  considered 
planted  for  four  of  the  six  years 
preceding  the  date  of  enactment  of  the 
2002  Act  on  May  13,  2002.  Also,  in  7 
CFR  part  1410.6,  this  rule  provides  that 
land  may  be  eligible  if  it  was  devoted  to 
a  conserving  use  under  section  1231(c) 
of  the  1985  Act.  For  CRP  purposes, 
conserving  use  means,  during  1996 
through  2001,  any  planted  alfalfa  and 
planted  other  multi-year  grasses  and 


legumes  and  summer  fallow  in  a 
rotation  with  agricultvual  commodities 
are  defined  as  conserving  uses  for  CRP 
purposes. 

Other  Changes  in  Land  Eligibility 
Requirements 

The  2002  Act  amendments  to  the 
1985  Act  expanded  eligibility  authority 
for  marginal  pasture  land  from  riparian 
buffers  "devoted  to  trees"  to  "devoted  to 
appropriate  vegetation,  including  trees," 
in  or  near  ripariem  areas.  Thus,  under  7 
CFR  part  1410.6,  CCC  has  made 
marginal  pasture  land  acreage  eligible  if 
it  is  devoted  to  a  riparian  buffer 
practice,  a  new  wetland  practice,  or  a 
new  wildlife  habitat  buffer  practice. 
This  enhancement  wUl  allow  riparian 
buffers,  wetlands,  and  wildlife  habitat 
practices  intrinsically  valuable  in 
addressing  Federal  and  State 
environmental  and  wildlife  issues  near 
streams,  rivers,  or  other  water  bodies  to 
be  established  where  tree  plantings  are 
not  practical  or  appropriate.  These 
practices  improve  water  quality,  reduce 
flood  and  storm  event  damage,  help 
control  soil  erosion,  and  provide 
important  fish  and  wildlife  habitat. 
Certain  wetlands  are  also  valuable  in 
providing  filtering  functions  because  of 
their  location  between  land  and  water. 

The  2002  Act  amendments  also 
extends  eligibility  to  cropland  when 
enrollment  would  facilitate  a  net 
savings  in  groundwater  or  siu'face  water 
resoiut:es  of  the  agricultural  operation  of 
the  producer.  To  implement  this  new 
provision,  CCC  has  added  to  the  list  of 
eligible  conservation  practices  in  7  CFR 
part  1410.6  a  practice  that  has  water 
savings  as  its  primary  function.  Water 
savings  will  advance  the  goal  of 
providing  the  nation  and  States  with 
adequate  water  to  meet  farming  and 
ranching  needs  as  well  as  the  needs  of 
an  increasing  population. 

Another  new  land  eligibility 
provision  in  the  2002  Act  amendments 
provides  that  the  remainder  of  cropland 
in  a  field  that  is  not  enrolled  as  a 
"buffer"  may  be  enrolled  if  it  is  less 
than  50  percent  of  the  cropland  in  that 
field,  is  infeasible  to  farm,  and  is 
enrolled  at  regular  enrollment  rates.  For 
this  provision,  at  7  CFR  part  1410.6 
provides  that  a  "buffer"  will  be 
considered  to  be  riparian  buffers,  filter 
strips,  or  areas  buffering  wellhead 
protection  areas.  "Infeasible  to  farm"  is 
defined  as  areas  that  are  too  small  or 
isolated  to  be  economically  farmed,  as 
determined  by  the  FSA. 

The  2002  Act  also  made  land  enrolled 
in  the  CRP  but  nearing  contract 
completion  eligible  for  new  enrollment. 
Accordingly,  any  acreage  currently  in 
the  CRP  will  be  basically  eligible  to  be 


,  offered  for  continued  enrollment  if  the 
current  contract  is  scheduled  to  expire 
the  day  before  a  new  contract  would 
become  effective.  However,  land  will  be 
ineligible  for  enrollment  if  it  is  subject 
to  a  CRP  useful  life  easement  that 
extends  beyond  the  current  contract 
term.  The  interim  rule  provides  that  re- 
enrollment  of  currently  enrolled  acreage 
will  be  based  on  the  same  criteria  as  for 
enrolling  new  acreage. 

The  EBI  has  been  modified  after 
extensive  negotiations  with  resoiux:e 
professionals  from  the  Forest  Service, 
Natural  Resoiut:e  Conservation  Service 
(NRCS),  U.S.  Environmental  Protection 
Agency,  U.S.  and  Wildlife  Service 
(FWS),  U.S.  Geological  Survey  (USGS) 
and  others  and  fi-om  public  scoping  and 
public  conunents  submitted  diuing 
development  of  the  progranunatic 
environmental  impact  statement. 

The  2002  Act  made  no  changes  to  the 
EBI  authority.  However,  the  EBI  has 
been  re-engineered  to  continue  to 
encoiu-age  the  restoration  of  plantings 
consistent  with  the  ecosystem  where  the 
land  is  offered.  The  EBI  has  also  been 
simplified  to  enable  producers  to  run 
different  scenarios  independently, 
reduce  error  rates,  improve  customer 
service  by  significantly  reducing  the 
time  needed  for  a  producer  to  submit  an 
offer,  and  reduce  resources  needed  to 
process  an  offer. 

The  index  may  include  consideration 
of  soil  erosion,  water  quality,  wildlife 
habitat,  endiuing  benefits,  air  quality, 
and  cost  while  also  including 
consideration  of  other  technical  factors 
such  as  recommendations  of  the  State 
technical  committee,  conservation 
priority  areas,  permanent  wildlife 
habitat,  and  tree  plantings. 

Farmable  Wetlands  Program  (FWP) 

Under  the  2002  Act  amendments,  the 
FWP,  at  7  CFR  part  1410.11,  was 
expanded  from  a  six-State  pilot  to  all 
States  and  may  include  up  to  a  total  of 
1  million  acres.  In  general,  up  to 
100,000  acres  may  be  enrolled  in  any 
State,  except  that  eiuollment  of  a  State 
may  be  increased  to  150,000  acres  after 
3  years.  The  2002  Act  amendments  also 
changed  the  maximiun  size  of  any 
wetland  enrolled  under  the  FWP  from 
five  to  ten  contiguous  acres,  of  which 
not  more  than  five  acres  shall  be  eligible 
for  payment.  No  more  than  40  acres 
fi-om  a  tract  may  be  enrolled  imder  the 
^=WP.  All  acres,  including  acres 
ineligible  for  payment,  must  be 
maintained  according  to  an  approved 
conservation  plan. 

Managed  Haying  and  Grazing 

Before  the  2002  Act  amendments,  the 
1985  Act  generally  provided  that  no 
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Commercial  use  could  be  made  of  land 
enrolled  in  CRP  but  permitted  haying  or 
grazing  diuing  droughts  or  similar 
weather-related  emergencies.  The  2002 
Act  amended  that  provision  by  adding 
an  exception  for  managed  harvesting 
and  grazing,  including  the  managed 
harvesting  of  biomass  and  the 
Installation  of  wind  turbines. 

Wind  turbines  generally  have  a 
limited  impact  on  the  environment  due 
to  their  small  footprint  of  approximately 
one-tenth  acre.  They  are  non-polluting 
sources  of  energy  and  generally  have  a 
limited  impact  on  wildlife.  Wind 
turbines  will  be  installed  according  to 
standards  and  in  such  niunbers  as 
determined  appropriate  by  FSA. 

Managed  haying  and  grazing  is 
anticipated  to  be  a  useful  tool  to  manage 
CRP  stands  and  to  assist  CRP 
participants  in  managing  their 
operation.  Allowing  non-emergency 
managed  haying  and  grazing,  conducted 
in  accordance  with  a  conservation  plan, 
will  increase  the  amount  of  cover 
disturbance  that  will  occur.  Managed 
distiubance  of  vegetative  covers  (i.e.,  a 
distiubance  cycle)  established  on  CRP 
land  generally  increases  diversity  and 
quality  of  vegetative  covers  and 
improves  wildlife  habitat  benefits. 
Based  on  surveys  of  CRP  participants, 
these  managed  haying  uses  coidd 
potentially  affect  about  25  percent  of 
eligible  CRP  grassland  acreage.  Haying 
and  grazing  will  be  limited  to  no  more 
than  once  every  3  years,  depending  on 
#)nservation  plan  guidelines,  with 
additional  restrictions  in 
environmentally  sensitive  areas  or 
practices. 

I  All  haying  and  grazing  activities  will 
qe  conducted  only  after  a  detailed 
cnnservation  plan  is  developed  for 
haying  or  grazing  management 
according  to  the  NRCS  Field  Office 
Technical  Guide  (FOTG)  haying  and 
grazing  standards.  The  conservation 
plan  will  ensure  the  long-term  viability 
of  the  stand  while  protecting  and 
enhancing  the  soil,  water,  wildlffe  and 
other  natural  resources  of  the  CRP 
acreage.  The  conservation  plan  will 
require  the  control  of  noxious  weeds 
and  other  weeds,  insects,  and  pests.  All 
haying  and  grazing  activities  must  be 
cpnducted  consistent  with  the  terms 
and  conditions  of  the  haying  and 
grazing  management  plan.  USDA  will 
conduct  compliance  reviews  to  ensure 

tmpliance. 
in  November  2001,  a  panel  of 
grassland  ecologists  witii  special 
expertise  in  grassland  bird  ecology 
representing  academia.  Government  and 
non-profit  organizations  developed  a 
niunber  of  consensus  recommendations 
for  guidance  regarding  haying  and 


grazing  of  CRP  as  well  as  long-term 
protection  of  existing  grasslands. 

The  panel's  consensus  view  was  "to 
establish  a  general  rule  favoring  grazing 
1  in  3  years  on  one-third  of  the  enrolled 
CRP  lands."  Other  species-specific 
haying  and  grazing  requirements  were 
also  recommended.  However,  FSA  was 
advised  that  the  specific 
recommendations  assumed  a  mono- 
cultiue  for  a  particular  species  (e.g., 
short-grass  prairie)  and  did  not  take  into 
accoimt  the  landscape's  natural 
diversity.  Therefore,  FSA  adopted  the 
NRCS  FOTG  haying  and  grazing 
standard  to  augment  the  panel's 
consensus  view. 

FSA  determined  that  managed  haying 
and  grazing  of  CRP  acreage  once  every 
3  years  as  recommended  by  the 
grassland  ecologist  panel  was  the 
appropriate  disturbance  cycle.  State 
committees  will  not  be  establishing 
disturbance  cycles  more  frequenUy  than 
the  l-in-3  year  cycle.  Less  frequent 
disturbance  cycles,  may  be  established 
by  State  committees  with  State 
Technical  Committee  consultation.  The 
year  2003  will  be  considered  year  1  of 
the  management  cycle  for  all  CRP 
contracts  in  effect.  For  all  new  CRP 
contracts,  the  disturbance  cycle  will 
begin  when  the  cover  is  established. 

For  contracts  where  all  eligible 
acreage  is  already  established,  year  1  of 
the  disturbance  cycle  will  begin  diuing 
the  first  managed  haying  and  grazing 
period  after  the  CRP  contract  is 
approved.  For  contract  acreage  where  an 
acceptable  cover  may  need  to  be 
established,  year  1  will  begin  during  the 
managed  haying  and  grazing  period  12 
months  after  the  applicable  cover  is 
fully  established.  This  will  ensure  that 
the  applicable  acreage  will  be  capable  of 
withstanding  the  applied  haying  or 
grazing  pressure  widiout  failing  to> 
recover. 

Farm  Service  Agency  State 
committees,  in  consultation  with  State 
technical  committees,  will  determine 
the  beginning  of  the  primary  nesting 
and  brood  rearing  season  during  which 
managed  haying  and  grazing  will  not  be 
performed.  The  ending  dates  were 
established  by  FSA,  in  consultation 
with  the  FWS,  in  the  1990's  and  are  not 
intended  to  be  changed.  The  appropriate 
managed  haying  and  grazing  period, 
which  may  not  overlap  with  die  primary 
nesting  and  brood-rearing  season,  will 
be  determined  by  the  FSA  State 
committee  in  consultation  with  the 
NRCS  State  technical  committee. 

Managed  haying  and  grazing  will 
interact  with  emergency  authorizations 
of  haying  and  grazing  by  including  acres 
hayed  or  grazed  under  the  emergency 
authority  into  the  managed  haying  and 


grazing  disturbance  cycle.  Thus,  any 
acreage  hayed  or  grazed  under 
emergency  authority  would  not  be 
eligible  to  be  hayed  or  grazed  under 
managed  haying  or  grazing  provisions 
the  following  2  years.  Managed  haying 
or  grazing  of  CRP  does  not  adfect  the 
eligibility  of  CRP  acreage  for  emergency 
haying  or  grazing. 

Emergency  Haying  and  Grazing 

Under  existing  emergency  authority; 
any  eligible  CRP  acreage  may  be  hayed 
or  grazed  each  year  the  county  is 
approved.  Under  the  new  rule,  any  CRP 
acreage  eligible  for  emergency  haying  or 
grazing  within  the  county  may  be  hayed 
or  grazed  within  the  emergency 
authorization  regardless  of  whether  it 
was  hayed  or  grazed  in  previous  years 
under  managed  provisions  or  emergency 
authority.  This  would  remain  consistent 
with  current  emergency  authority. 
However,  any  eligible  acreage  hayed  or 
grazed  under  either  managed  or 
emergency  provisions  would  not  be 
eligible  for  managed  hajdng  or  grazing 
for  the  next  two  years. 

Providers  of  Technical  Assistance 

The  CRP  is  carried  out  by  CCC 
through  FSA  using  FSA  State  and 
county  offices.  The  Farm  Service 
Agency  supplements  its  staff  by  using 
providers  of  technical  assistance 
including,  for  example,  NRCS,  FS  State 
foresters,  individuals,  private-sector 
entities,  and  public  agencies  certified 
under  the  regulations  at  7  CFR  part  652. 

Conservation  Priority  Areas  (CPA's) 

Land  designated  as  either  a  State  or 
National  CPA  is  considered  eligible  to 
be  offered  for  enrollment  in  the  CRP 
(provide.d  it  meets  the  cropping  history 
and  physically  and  legally  capable  of 
being  cropped  standards).  Although 
land  is  considered  eligible  for 
enrollment,  the  offer  is  not 
automatically  acceptable.  CPA's  are 
designated  based  on  entire  counties  or 
hydrologic  unit  codes  (HUC's).  All 
CPA's  must  have  a  primary  purpose  of 
wildlife,  water  quality,  or  air  quality. 
State  and  National  CPA's  may  have  a 
designated  zone  associated  with  the 
CPA.  The  zone  must  be  designated  as 
either  a  wildlife,  water  quality,  or  air 
quality  zone.  Acreage  offered  for 
enrollment  in  the  CRP  that  is  designated 
as  a  CPA  and  is  located  within  the 
applicable  zone  is  awarded  EBI  points. 

the  2002  Act  re-authorized  the 
watershed  areas  of  the  Chesapeake  Bay 
Region,  the  Great  Lakes  Region,  the 
Long  Island  Sound  Region,  and  other 
areas  of  special  environmental 
sensitivity  to  be  designated  as 
conservation  priority  areas  for  a  period 
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of  5  years,  subject  to  re-designation.  The 
purpose  of  the  conservation  priority 
area  designation  is  to  enhance  the  CRP 
by  better  addressing  conservation  and 
environmental  issues  in  a  planned  and 
coordinated  manner  within  a  State.  In 
addition  to  the  national  priority  areas 
provided  in  the  1985  Act,  CCC  re- 
authorized two  other  national 
conservation  priority  areas:  the  Prairie 
Pothole  and  Longleaf  Pine  Regions  with 
certain  adjustments,  as  explained  later. 
CCC  will  continue  national  conservation 
priority  areas  after  reviewing  and 
revising  them,  as  appropriate,  to 
conform  to  HUC's  or  county  boundaries. 

CCC  also  re-authorized  State 
conservation  priority  areas.  Prior  to  the 
2002  Act,  State  conservation  priority 
areas  were  limited  .to  no  more  than  10 
percent  of  the  cropland  (net  of  any 
national  conservation  priority  area)  in 
the  State.  When  requesting  conservation 
priority  area  designation,  FSA  State 
committees  were  required  to  develop  an 
evaluation  and  monitoring  system  to 
determine  the  effectiveness  of 
designating  a  particular  area  as  a 
priority.  Designations  are  valid  for  5 
years  and  many  of  these  areas  are 
approaching  the  expiration  of  their  5- 
year  designation. 

The  relations  at  7  CFR  part  1410.8 
authorize  FSA  State  committees  to 
designate  State  conservation  priority 
areas  after  consulting  with  the  NRCS 
State  technical  committee.  Conservation 
priority  areas  make  cropland  basically 
eligible  for  enrollment.  Other 
quahfications  including  the  physically 
and  legally  capable  of  being  cropped 
standards  at  7  CFR  part  1410.6  and 
ownership  eligibility  at  7  CFR  part 
1410.5  continue  to  apply.  This  rule,  in 
7  CFR  part  1410.8,  changes  the  total  area 
in  a  State  eligible  to  be  designated  as  a 
State  conservation  priority  area  from  no 
more  than  10  percent  to  no  more  than 
33  percent  of  the  cropland  in  the  State. 
This  change  increases  local  flexibility  in 
enrolling  eligible  land  into  the  program 
and  provide  local  natural  resource 
managers  increased  flexibility  in 
achieving  environmental  improvement 
and  in  achieving  water  quality 
objectives  under  the  Clean  Water  Act. 
The  increase  from  10  percent  to  33 
percent  will  assist  USDA  in  addressing 
certain  water  quality  issues  and  is 
consistent  with  water  quality  areas 
designated  for  certain  environmental 
benefit  ranking  factors. 

Mid-Contract  Cover  Management ' 

USDA  will  require  that  all  new  covers 
imder  new  contract  to  be  maintained 
and  managed  in  a  manner  that  will 
maximize  wildlife  benefits  while 
ensuring  soil,  water,  and  other  resources 


are  protected.  Eligible  management 
activities  incorporating  native  seeds  and 
planting  will  be  developed  by  FSA  State 
committees  based  on  recommendations 
from  State  technical  committees  with 
input  from  resource  professionals  with 
knowledge  of  wildlife,  forestry, 
hydrology  and  other  appropriate 
disciplines.  Other  management 
activities  could  include  light  discing 
and  burning.  Mid-cover  management 
shall  be  conducted  according  to  an 
approved  conservation  plan  as  part  of 
the  CRP  contractual  obligation  that  will 
maximize  wildlife  benefits  while 
ensuring  soil,  water,  and  other  resources 
are  protected  as  determined  by  FSA. 

Request  for  Comment 

The  regulations  at  7  CFR  part  1410.30 
provide  for  eiuollment  methods  that 
generally  include  periodic  competitive 
signup  periods  and,  for  certain 
environmental  practices,  continuous 
non-competitive  enrollments.  Since 
1996  when  continuous  signup  was 
authorized,  FSA  has  expanded  the  kinds 
of  environmental  practices  to  meet 
legislative  and  other  needs.  The  added 
practices  include  contour  grass  strips  on 
terraces,  two  farmable  wetland  practices 
and  the  marginal  pasture  land  practices. 
Further,  USDA  recentiy  annoimced  the 
intention  to  include  certain  hardwoods 
imder  continuous  signup. 

We  request  comments  on 
environmental  and  other  criteria  that 
should  be  used  to  qualify  practices  for 
a  continuous  signup  and  to  distinguish 
the  non-competitive  from  the 
competitive  general  signup. 

Cost-Benefit  Assessment  (CBA) 

The  CBA  analyzes  the  environmental, 
economic,  and  budgetary  impacts  of 
enrolling  additional  land  in  CRP  under 
provisions  of  the  accompanying  rule. 
Principal  issues  analyzed  are  land 
eligibility  changes  and  extension  of 
authority  to  enroll  new  lands  in  CRP. 
Two  enrollment  options  are  considered: 
(1)  Enrollment  of  additional  acres  imder 
general  signup  provisions  to  reach  the 
statutory  maximum  enrollment  of  39.2 
million  acres  and  (2)  enrollment  of 
additional  acreage  under  general  signup 
provisions  up  to  the  pre-existing  36.4 
million-acre  cap.  The  first  scenario  is 
the  selected  option.  It  corresponds  to 
em-ollment  levels  included  in  the  Office 
of  Management  and  Budget's  Fiscal  Year 
(FY)  2003  Mid-Session  Review  budget 
baseline,  and  includes  enrollment  of  axv 
additional  2.8  million  acres  compared 
with  option  2.  Other  issues  analyzed 
include  basic  cropland  and  resource- 
based  eligibility  criteria,  FWP 
expansion,  eligibility  of  infeasible-to- 
farm  field  remainders,  and  management 


of  enrolled  fields  to  maintain  and 
improve  vegetative  vigor  and  diversity. 

Cropland  eligibility  will  be  based  on 
crop  history  during  1996  through  2001. 
To  be  eligible,  land  must  have  been 
cropped,  considered  cropped,  or  in 
conserving  uses  in  at  least  4  of  the  6 
years.  Land  planted  to  an  agricultural 
commodity  at  least  4  of  the  6  years  is 
estimated  to  total  310  million  acres. 
Allowing  land  in  crop/fallow  rotations 
adds  about  28.3  million  acres,  primarily 
in  the  Northern  Plains  and  Moimtain 
regions  where  wheat/fallow  rotations 
are  common.  Including  land  in  hay/crop 
rotations  (25.2  million  acres)  brings  total 
land  meeting  crop  history  requirements 
to  363.5  million  acres,  a  1.9  million-acre 
(0.5  percent)  increase  from  estimated 
eligibility  under  prior  provisions. 

About  268  million  acres,  or  74 
percent,  of  land  meeting  crop  history 
requirements  are  estimated  to  meet  one 
or  more  resource-based  eligibility 
criteria,  including  104  million  acres  of 
highly  erodible  cropland,  116  million 
acres  in  national  conservation  priority 
areas,  and  up  to  94  million  acres  in 
State  conservation  priority  areas. 
Because  CRP  enrollment  in  a  coimty  is 
limited  to  25  percent  of  cropland  in  the 
county,  only  about  106  million  of  these 
acres  are  potentially  enroUable. 

Allowing  non-emergency  managed 
haying  or  grazing,  conducted  in 
accordance  with  a  conservation  plan, 
will  increase  the  amount  of  cover 
disturbance  that  will  occur.  Managed 
disturbance  of  vegetative  covers  « 

established  on  CRP  land  generally 
increases  diversity  and  quality  of 
vegetative  covers,  improving  wildlife 
habitat  benefits.  Based  on  siuveys  of 
CRP  participants,  these  managed  uses 
could  potentially  affect  about  25  percent 
of  eligible  CRP  grassland  acreage. 
Haying  and  grazing  will  be  limited  to  no 
more  than  once  every  3  years, 
depending  on  conservation  plan 
guidelines,  with  additional  restrictions 
in  environmentally  sensitive  areas  or 
practices.  Thus,  around  2  to  3  million 
acres  coiild  be  hayed  or  grazed  in  any 
year,  improving  wildlife  habitat  benefits 
on  a  total  of  about  7  million  acres.  If  the 
current  25-percent  payment  reduction  is 
applied  and  there  is  equitable  regional 
distribution  of  participation,  CRP 
ouUays  could  be  reduced  by  $20  million 
to  $25  million  per  year. 

Establishing  long-term  vegetative 
cover  on  the  additional  2.8  million  acres 
of  cropland  enrolled  under  the  selected 
option  (option  1)  will  provide  numerous 
environmental  benefits.  Soil 
productivity  is  enhanced  because 
erosion  is  essentially  ceased  during  the 
10-  to  15-year  contract  period.  CRP 
enrollment  reduces  sheet  and  rill  (water 
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driven)  soil  erosion,  and  the  quantity  of 
agricultural  pollutants  available  to  reach 
water  bodies  and  impair  water  uses. 
Reduced  wind  erosion  provides  air 
quality  benefits.  The  additional  2.8 
million  acres  will  reduce  estimated 
annual  erosion  21  million  tons 
compared  with  1997  erosion  rates:  sheet 
tod  rill  and  vrind  erosion  will  be 
reduced  by  about  10  million  tons  and  11 
million  tons,  respectively.  Carbon 
sequestration,  the  storage  of  carbon  in 
soils  and  vegetation,  will  increase  by  an 
estimated  1.3  million  metric  tons  per 
inear. 

While  comprehensive  estimates  of 
changes  in  wildlife  populations  are  not 
generally  available,  expanded  and 
enhanced  v«rildlife  habitat  should  result 
in  substantial  increases  in  the 
abundance  of  game  and  non-game 
species.  Many  CRP  practices  are 
specifically  or  primarily  directed  toward 
improving  \Vildlife  habitat.  Almost  10 
iaillion  acres  are  currently  enrolled  in 
Conservation  priority  areas,  selected  for 
wildlife  habitat  enhancement  piuposes. 
Over  3  million  acres  of  specific  wildlife 
practices,  including  wildlife  corridors, 
^hallow  water  areas  for  wildlife, 
i^jarian  buffers,  and  wetland 
^storation,  currently  provide  critical 
wildlife  habitat  benefits.  In  addition,  1.4 
million  flood-prone  and  riparian  area 
dcres  and  3.4  million  cropped  weUand 
and  wetland  complex  acres  are 
(Jurrently  enrolled.  Wildlife  benefits  are 
fiirther  enhanced  by  establishment  of 
^74,000  acres  of  rare  and  declining 
habitats,  2.3  million  acres  of  permanent 
wildlife  habitat,  and  enrollment  of 
92,000  acres  of  former  water  bank  land. 
Many  of  these  wildlife-enhancing 
practices  will  be  included  in  the  2.8 
million  acres  enrolled  under  the 
selected  option. 

Comprehensive  measures  of 
environmental  benefit  values  obtained 
from  enrolling  envfronmentally 
sensitive  land  in  CRP  do  not  currently 
exist.  Published  estimates  of  CRP 
benefits,  based  on  currentiy  and 
previously  enrolled  acreage,  using 
indirect  measures  or  secondary  sources 
generally  provide  regional  estimates  of 
benefits  per  acre  enrolled  or  per  ton 
erosion  reduction.  Using  these  derived 
estimates  enrolling  the  additional  2.8 
million  acres  is  estimated  to  provide 
environmental  benefits  of  $129  million 
par  year.  These  benefits  include:  $11 
million  frt)m  improved  soil 
productivity,  $19  million  from 
improved  surface  water  quality,  $41 
million  from  enhanced  wildlife  viewing 
opportimities,  $57  million  in  small 
game  and  migratory  waterfowl  himting 
benefits,  and  $2  million  in  air  quality 
benefits.  Many  major  benefit  categories 


are  not  yet  quantified,  including 
benefits  from  numerous  recreational 
activities,  big  game  himting,  flood- 
control,  wetland  restoration, 
groimdw^ter  quality,  improved  human 
health  from  improved  water  and  air 
quality,  fishing,  and  carbon 
sequestration. 

With  about  350  million  acres  typically 
in  crop  production  annually,  idling  an 
additional  2.8  million  acres  under  CRP 
(less  than  1  percent  of  plantings)  will 
have  minimal  impacts  on  crop 
production,  crop  prices,  and  farm 
income.  Net  crop  sector  income  is 
estimated  to  increase  $307  million  per 
year  (1  percent)  during  the  2003-2012 
crop  years,  due  to  the  additional  CRP 
eiuollment.  This  increase  is  a  result  of 
larger  estimated  market-based  net 
returns  ($349  million  per  year), 
decreased  commodity  program 
payments  ($186  million  per  year),  and 
increased  net  CRP  payments  ($144 
million  per  year)  over  the  10-year 
period.  Underlying  these  changes  is  a 
900,000  acre  estimated  decline  in 
combined  wheat,  feed  grains,  and 
soybean  plantings  per  year  over  the 
period.  As  a  resiilt  of  these  reduced 
plantings,  crop  prices  are  estimated  to 
increase  on  average  $0.02  per  bushel  for 
wheat,  $0.02  for  com,  $0.01  to  $0.02  for 
other  feed  grains,  and  $0.06  for 
soybeans  per  year. 

Total  CRP  outlays  are  estimated  to 
increase  $1.5  billion,  while  commodity 
program  outlays  are  estimated  to  decline 
about  $1.7  billion  during  FY  2003 
through  2012,  primarily  due  to  a  $1.5 
billion  counter-cyclical  payment 
decline.  The  additional  2.8  million-acre 
enrollment  is  estimated  to  decrease 
combined  CRP  and  commodity  program 
outlays  by  $208  million  annually  during 
the  lO-vear  period. 

Total  estimated  impacts  for  the 
additional  CRP  enrollment,  including 
$326  million  annual  economic  losses 
due  to  higher  crop  prices  and  reduced 
crop  supplies  (buyers'  loss)  and 
estimated  average  aimual  economic 
benefits  (increased  farm  incomes  and 
environmental  benefits),  results  in 
estimated  net  economic  benefits  of  $131 
million  per  year.  This  amount  probably 
understates  the  net  impacts  to  society 
because  many  of  the  environmental 
benefits  are  not  included. 

List  of  Subjects  in  7  CFR  Part  1410 

Administrative  practices  and 
procedures,  Agriculture,  Conservation 
plan,  Contracts,  Environmental 
protection,  Natural  resources.  Soil 
conservation.  Water  resources,  and 
Wildlife. 

■  Accordingly,  7  CFR  part  1410  is 
revised  to  read  as  follows: 


PART  1410— CONSERVATION 
RESERVE  PROGRAM 

Sec. 

1410.1  Administration. 

1410.2  Dffinitlons. 

1410.3  General  description. 

1410.4  Maximum  county  acreage. 

1410.5  Eligible  persons. 

1410.6  Eligible  land. 

1410.7  Duration  of  contracts. 

1410.8  Conservation  priority  areas. 

1410.9  Conversion  to  trees. 

1410.10  Restoration  of  wetlands. 

1410.11  Farmable  Wetlands  Program. 
1410.12-1410.19     [Reserved] 

1410.20  Obligations  of  participant. 

1410.21  Obligations  of  the  Commodity 
Credit  Corporation. 

1410.22  CRP  Conservation  Plan. 

1410.23  Eligible  practices. 
1410.24-1410.29     (Reserved] 

1410.30  Signup. 

1410.31  Acceptability  of  offers. 

1410.32  CRP  contract. 

1410.33  Contract  modifications. 
1410.34-1410.39     [Reserved] 

1410.40  Cost-share  payments. 

1410.41  Levels  and  rates  for  cost-share 
payments. 

1410.42  Annual  rental  payments. 

1410.43  Method  of  payment. 

1410.44  Adjusted  Gross  Income 
1410.45-1410.49     [Reserved] 

1410.50  Enhancement  programs. 

1410.51  Transfer  of  land. 

1410.52  Violations. 

1410.53  Executed  CRP  contract  not  in 
conformity  with  regulations. 

1410.54  Performance  based  upon  advice  or 
action  of  the  Department. 

1410.55  Access  to  land  under  contract. 

1410.56  Division  of  payments  and 
provisions  about  tenants  and 
sharecroppers. 

1410.57  Payments  not  subject  to  claims. 

1410.58  Assignments. 

1410.59  Appeals. 

1410.60  Scheme  or  device. 

1410.61  Filing  of  false  claims. 

1410.62  Miscellaneous. 

1410.63  Permissive  uses. 

Authority:  15  U.S.C.  714b  and  714c;  16 
U.S.C.  3801-3847. 

§1410.1    Administration. 

(a)  The  regulations  in  this  part  wjU  be 
implemented  under  the  general 
supervision  and  direction  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  the 
Administrator,  Farm  Service  Agency 
(FSA),  or  a  designee,  or  the  Deputy 
Administrator,  FSA.  In  the  field,  the 
regulations  in  this  part  will  be 
implemented  by  the  FSA  State  and 
county  committees  ("State  committees" 
and  "county  committees,"  respectively). 

(b)  State  executive  directors,  county 
executive  directors,  and  State  and 
county  committees  do  not  have  the 
authority  to  modify  or  waive  any  of  tlje 
provisions  in  this  part  unless 
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specifically  authorized  by  the  Deputy 
Administrator. 

(c)  The  State  committee  may  take  any 
action  authorized  or  required  by  this 
part  to  be  taken  by  the  county 
committee,  but  which  has  not  been 
taken  by  such  committee,  such  as: 

(1)  Correct  or  require  a  coimty 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordcince  with  this  part. 

(d)  No  delegation  of  authority  herein 
to  a  State  or  coiuity  committee  shall 
preclude  the  Executive  Vice  President, 
CCC,  the  Administrator,  FSA,  or  a 
designee,  or  the  Deputy  Administrator, 
from  determining  any  question  arising 
under  this  part  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

(e)  Data  furnished  by  prospective 
participants  will  be  used  to  determine 
eligibility  for  program  benefits. 
Fiunishing  the  data  is  voluntary; 
however,  the  failiue  to  provide  data 
could  result  in  program  benefits  being 
withheld  or  denied. 

(f)  Notwithstanding  other  provisions 
of  this  section,  the  Erodibility  Index 
(EI),  suitability  of  land  for  permanent 
vegetative  or  water  cover,  factors  for 
determining  the  likelihood  of  improved 
water  quality,  and  adequacy  of  the 
planned  practice  to  achieve  desired 
objectives  shall  be  determined  by  the 
Natiual  Resoiuce  Conservation  Service 
(NRCS)  or  other  sources  approved  by 
CCC,  in  accordance  with  the  Field 
Office  Technical  Guide  (FOTG)  of  NRCS 
or  other  guidelines  deemed  appropriate 
by  NRCS.  In  no  case  shall  such 
determination  compel  CCC  to  execute  a 
contract  that  CCC  does  not  believe  will 
serve  the  purposes  of  the  program 
established  by  this  part.  Any  approved 
technical  authority  shall  utilize  CRP 
guidelines  established  by  CCC. 

(g)  CCC  may  consult  with  the  Forest 
Servipe  (FS),  a  State  forestry  agency,  or 
other  organizations  as  determined  by 
CCC  to  be  necessary  for  developing  and 
implementing  conservation  plans  that 
include  tree  planting  as  the  appropriate 
practice  or  as  a  component  of  a  practice. 

(h)  CCC  may  consult  with  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  to  coordinate  a 
related  information  and  education 
program  as  deemed  appropriate  to 
implement  the  Conservation  Reserve 
Program  (CRP). 

(i)  CCC  may  consult  with  the  National 
Marine  Fisheries  Service,  U.S.  Fish  and 
Wildlife  Service  (FWS),  or  State  wildlife 
agencies  for  such  assistance  as  is 


determined  necessary  by  CCC  to 
implement  the  CRP. 

(j)  The  regulations  governing  the  CRP 
as  of  May  12,  2002,  shall  continue  to 
govern  contracts  in  effect  as  of  that  date 
(see  7  CFR  part  1410  contained  in  the 
edition  of  7  CFR  Parts  1200  to  1599 
revised  as  of  January  1,  2003).  This  part 
shall  apply  to  contracts  executed  on  or 
after  May  13,2002 

§1410.2    Definitions. 

(a)  The  definitions  in  part  718  of  this 
chapter  shall  be  applicable  to  this  part 
and  all  documents  issued  in  accordance 
with  this  part,  except  as  otherwise 
provided  in  this  section. 

(b)  The  follovdng  definitions  shall  be 
applicable  to  this  part: 

Agricultural  commodity  means  any 
crop  planted  and  produced: 

(1)  By  armual  tilling  of  the  soil; 

(2)  On  an  annual  basis  by  one-trip 
planters;  or 

(3)  Sugarcane  planted  or  produced  in 
a  State. 

Annual  rental  payment  means,  imless 
the  context  indicates  otherwise,  the 
annual  payment  specified  in  the  CRP 
contract  that,  subject  to  the  availability 
of  funds,  is  made  to  a  participant  to 
compensate  a  participant  for  placing 
eligible  land  in  the  CRP. 

Conservation  district  means  a  political 
subdivision  of  a  State,  Indian  Tribe,  or 
territory,  organized  pursuant  to  the  State 
or  territorial  soil  conservation  district 
law,  or  Tribal  law.  The  subdivision  may 
be  a  conservation  district,  soil 
conservation  district,  soil  and  water 
conservation  district,  resource 
conservation  district,  natural  resource 
district,  land  conservation  committee,  or 
similar  legally  constituted  body. 

Conservation  plan  means  a  record  of 
the  participant's  decisions  and 
supporting  information  for  treatment  of 
a  unit  of  land  or  water,  and  includes  a 
schedule  of  operations,  activities,  and 
estimated  expenditures  needed  to  solve 
identified  natural  resoiu-ce  problems  by 
devoting  eligible  land  to  permanent 
vegetative  cover,  trees,  water,  or  other 
comparable  measures. 

Conservation  priority  area  means  an 
area  designated  with  actual  and  adverse 
water  quality,  wildlife  habitat,  air 
quality,  or  other  natural  resource 
impacts  related  to  agricultural 
production  activities  or  to  assist 
agricultural  producers  to  comply  with 
Federal  and  State  environmental  laws  or 
to  meet  other  conservation  needs,  such 
as  for  air  quality,  as  determined  by  the 
Deputy  Administrator. 

Conserving  use  means  any  alfalfa, 
other  multi-year-grasses  and  legumes 
planted  diuing  1996  through  2001,  and 


any  siunmer  fallow  during  1996  through 
2001. 

Considered  planted  means:  land 
devoted  to  a  conserving  use  or  land 
enrolled  in  the  WBP  during  the  crop 
year  or  during  any  of  the  2  years 
preceding  the  crop  year  if  the  contract 
expired  or  will  expire  during  calendar 
year  2000,  2001,  or  2002;  cropland 
enrolled  in  CRP;  or  land  for  which  the 
producer  received  insurance  indemnity 
payment  for  prevented  planting. 

Contour  grass  strip  means  a 
vegetation  area  that  follows  the  contour 
of  the  land  that  complies  with  the  FOTG 
and  a  conservation  plan  developed 
under  this  part. 

Contract  period  means  the  term  of  the 
contract  which  is  not  less  than  10,  nor 
more  than  15  years. 

Cost-share  payment  means  the 
pajnnent  made  by  CCC  to  assist  program 
participants  in  establishing  the  practices 
required  in  a  contract. 

Cropland  means  land  defined  as 
cropland  in  part  718  of  this  title,  except 
for  land  in  terraces  that  are  no  longer 
capable  of  being  cropped. 

Cropped  wetlands  means  farmed 
wetlands  and  wetlands  farmed  under 
natural  conditions.  , 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs,  FSA,  the  CRP  Program 
Manager,  or  a  designee. 

Erodibility  Index  (EI)  is,  as  prescribed 
by  CCC,  used  to  determine  the  inherent 
erodibility  (water  or  wind)  of  a  soil. 

Farmed  wetlands  means  land  defined 
as  farmed  wetlands  in  part  12  of  this 
title. 

Federally-owned  land  means  land 
owned  by  the  Federal  Govenunent  or 
any  department,  instrumentality, 
bureau,  or  agency  thereof,  or  any 
corporation  whose  stock  is  wholly 
owned  by  the  Federal  Government. 

Field  means  a  part  of  a  farm  that  is 
separated  from  the  balance  of  theiann 
by  permanent  boundaries  such  as 
fences,  roads,  permanent  waterways, 
woodlands,  other  similar  features,  or 
crop-lines,  as  determined  by  CCC. 

Field  Office  Technical  Guide  (FOTG) 
means  the  official  USD  A  guidelines, 
criteria,  and  standards  for  planning  and 
applying  conservation  treatments  and 
conservation  management  systems.  It 
contains  detailed  information  on  the 
conservation  of  soil,  water,  air,  plant, 
animal  resoujrces,  and  cultural  resources 
applicable  to  the  local  area  for  which  it 
is  prepared. 

Field  windbreak,  shelterbelt,  and/or 
living  snowfence  mean  a  vegetative 
barrier  with  a  linear  configiuation 
composed  of  trees,  shrubs,  or  other 
vegetation,  as  determined  by  CCC,  that 
are  designated  as  such  in  a  conservation 
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plan  and  that  are  planted  for  the 
purpose  of  reducing  wind  erosion, 
controlling  snow,  improving  wildlife 
habitat,  or  conserving  energy. 

Filter  strip  means  a  strip  or  area  of 
vegetation  adjacent  to  a  body  of  water 
the  purpose  of  which  is  to  remove 
nutrients,  sediment,  organic  matter, 
pesticides,  and  other  pollutants  from 
surface  runoff  and  subsurface  flow  by 
deposition,  absorption,  plant  uptake, 
and  other  processes,  thereby  reducing 
pollution  and  protecting  surface  water 
and  subsiu-face  water  quality  and  of  a 
width  determined  appropriate  for  the 
purpose  by  the  Deputy  Administrator. 

Highly  Erodible  Land  (HEL)  means 
land  determined  to  have  an  EI  equal  to 
or  greater  than  8  on  the  acreage  offered. 

Infeasible  to  farm  means  an  area  that 
is  too  small  or  isolated  to  be 
economically  farmed,  as  determined  by 
the  Deputy  Administrator. 

Landlord  means  a  person  who  rents  or 
leases  acreage  to  another  person. 

Local  FSA  office  means  the  FSA  office 
serving  the  area  in  which  the  FSA 
records  are  located  for  the  farm  or 
ranch. 

Offer  means,  unless  the  context 
indicates  otherwise,  if  required  by  CCC, 
the  per-acre  rental  payment  requested 
by  the  owner  or  operator  in  such 
owner's  or  operator's  request  to 
participate  in  the  CRP. 

Offeror  means  cui  eligible  person  as 
determined  by  CCC  who  submits  an 
offer  of  eligible  acreage  for  enrollment 
into  the  CRP  to  enter  into  a  CRP 
contract. 

Operator  means  a  person  who  is  in 
general  control  of  the  farming  operation 
on  the  farm,  as  determined  by  CCC. 

Payment  period  means  the  10-  to  15- 
year  contract  period  for  which  the 
participant  receives  an  annual  rental 
payment. 

Perennial  crop  means  em  agricultiu-al 
commodity  that  is  produced  from  the 
same  root  structiue  for  two  or  more 
years,  as  determined  by  CCC. 

Permanent  vegetative  cover  means 
perennial  stands  of  approved 
combinations  of  certain  grasses, 
legumes,  forbs,  shrubs  and  trees  with  a 
life  span  of  10  or  more  years. 

Permanent  wildlife  habitat  means  a 
vegetative  cover  with  the  specific 
piupose  of  providing  habitat,  food,  or 
cover  for  wildlife  and  protecting  other 
environmental  concerns  for  the  life  of 
the  contract. 

Practice  means  a  conservation, 
wildlife  hal)itat,  or  water  quality 
measure  with  appropriate  operations 
and  management  as  agreed  to  in  the 
conservation  plan  to  accomplish  the 
desired  program  objectives  according  to 
CRP  and  FOTG  standards  and 


specifications  as  a  part  of  a  conservation 
management  system. 

Riparian  buffer  means  a  strip  or  area 
of  vegetation  adjacent  to  a  river  or 
stream  of  sufficient  width  as  determined 
by  the  Deputy  Administrator  to  remove 
nutrients,  sediment,  organic  matter, 
pesticides,  and  other  pollutants  from 
surface  runoff  and  subsiuface  flow  by 
deposition,  absorption,  plant  uptake, 
and  other  processes,  thereby  reducing 
pollution  and  protecting  surface  water 
and  subsiuface  water  quality,  which  are 
also  intended  to  provide  shade  to 
reduce  water  temperature  for  improved 
habitat  for  aquatic  organisms  and 
supply  large  woody  debris  for  aquatic 
organisms  and  habitat  for  wildlife. 

Soil  loss  tolerance  (T)  means  the 
maximum  average  annual  erosion  rate 
specified  in  the  FOTG  that  will  not 
adversely  impact  the  long-term 
productivity  of  the  soil. 

State  means  State  agencies, 
departments,  districts,  county  or  city 
governments,  mimicipalities  or  any 
other  State  or  local  government  of  the 
State. 

State  Technical  Committee  means  a 
committee  established  piusuant  to  part 
610  of  this  chapter  to  provide 
information,  analysis,  and 
recommendations  to  the  U.S. 
Department  of  Agricultiue. 

State  water  quality  priority  areas 
means  any  area  so  designated  by  the 
State  committee,  in  consultation  with 
the  State  Technical  Committee,  where 
agricultural  pollutants  contribute  to 
water  degradation  or  create  the  potential 
for  failure  to  meet  applicable  water 
quality  standards  or  the  goals  and 
requirements  of  Federal  or  State  water 
quedity  laws.  These  areas  may  include 
areas  designated  under  section  319  of 
the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1329)  as  water  quality 
protection  areas,  sole  source  aquifers  or 
other  designated  areas  that  result  from 
agricultiual  nonpoint  sources  of 
pollution.  Acreage  in  these  areas  may  be 
determined  eligible  as  conservation 
priority  areas. 

Technical  assistance  means  the 
assistance  provided  in  connection  with 
the  CRP  to  owners  or  operators  as 
approved  by  CCC,  for  developing 
conservation  and/or  tree  planting  plans, 
determining  the  eligibility  of  land  and 
practices,  implementing  and  certifying 
practices,  and  ensuring  contract 
performance. 

Violation  means  an  act  by  the 
participant,  either  intentional  or 
imintentional,  that  would  cause  the 
participant  to  no  longer  be  eligible  for 
all  or  a  portion  of  cost-share,  incentive, 
or  annual  contract  payments. 


Water  Bank  Program  (WBP)  means  the 
program  authorized  by  the  Water  Bank 
Act  of  1970,  as  amended,  in  which 
eligible  persons  enter  into  10-year 
agreements  to  preserve,  restore,  and 
improve  wetlands. 

Water  cover  means  flooding  of  land  by 
water  either  to  develop  or  restore 
shallow  water  areas  for  wildlife  or 
wetlands,  or  as  a  result  of  a  natural 
disaster. 

Wellhead  protection  area  means  the 
area  designated  by  EPA  or  the 
appropriate  State  agency  with  an 
Environmental  Protection  Agency 
approved  Wellhead  Protection  Program 
for  water  being  drawn  for  public  use,  as 
defined  for  public  use  by  the  Safe 
Drinking  Water  Act,  as  amended. 

Wetland  means  land  defined  as 
wetland  in  accordance  with  provisions 
ofpart  12  of  this  title. 

Wetlands  farmed  under  natural 
conditions  means  land  defined  as 
wetlands  farmed  imder  natural 
conditions  in  accordance  with 
provisions  of  part  12  of  this  title. 

Wetlands  Reserve  Program  (WBP) 
means  the  program  authorized  by  part 
1467  of  this  chapter  in  which  eligible 
persons  enter  into  long-term  agreements 
to  restore  and  protect  weUands. 

§1410.3    General  description. 

(a)  Under  the  CRP,  CCC  will  enter  into 
contracts  with  eligible  participants  to 
convert  eligible  land  to  a  conserving  use 
diuing  the  contract  period  in  return  for 
financial  and  technical  assistance. 

(b)  A  participant  must  obtain  and 
adhere  to  a  conservation  plan  prepared 
in  accordance  with  CRP  guidelines,  as 
established  and  determined  by  CCC.  A     • 
conservation  plan  for  eligible  acreage 
must  be  obtained  by  a  participant  and 
must  be  approved  by  the  conservation 
district  in  which  the  lands  are  located 
unless  the  conservation  district  declines 
to  review  the  plan,  in  which  case  the 
provider  of  technical  assistance  may 
take  such  further  action  as  is  needed  to 
account  for  lack  of  such  review. 

(c)  The  objectives  of  the  CRP  are  to 
cost-effectively  reduce  water  and  wind 
erosion,  protect  the  Nation's  long-term 
capability  to  produce  food  and  fiber,   . 
reduce  sedimentation,  improve  water 
quality,  create  and  enhance  wildlife 
habitat,  and  other  objectives  including 
encouraging  more  permanent 
conservation  practices  and  tree  planting. 

(d)  Except  as  otherwise  provided,  a 
participant  may,  in  addition  to  any 
pajrments  under  this  part,  receive  cost- 
share  assistance,  rental  or  easement 
payments,  tax  benefits,  or  other 
payments  from  a  State  or  a  private 
organization  in  return  for  enrolling 
lands  in  CRP.  However,  a  participant 
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may  not  receive  or  retain  CRP  cost-share 
assistance  if  other  Federal  cost-share 
assistance  is  provided  for  such  acreage 
under  any  law,  as  determined  by  the 
Deputy  Administrator.  Further,  under 
no  circumstances  may  the  cost-share 
payments  received  imder  this  part,  or 
otherwise,  exceed  the  cost  of  the 
practice,  as  determined  by  CCC. 

§  1410.4    Maximum  county  acreage. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  maximum  acreage 
that  may  be  placed  in  the  CRP  and  the 
WRP  may  not  exceed  25  percent  of  the 
total  cropland  in  the  coimty;  further,  no 
more  than  10  percent  of  the  cropland 
may  be  subject,  in  the  aggregate,  to  a 
CRP  or  WRP  easement. 

(b)  The  restrictions  in  paragraph  (a)  of 
this  section  may  be  waived  by  CCC  if 
CCC  determines  that  such  action  would 
not  adversely  affect  the  local  economy 
of  the  county  and  that  operators  in  the 
coimty  are  having  difficulties  complying 
with  conservation  plems  implemented 
under  part  12  of  this  title. 

(c)  These  restrictions  on  participation 
shall  be  in  addition  to  any  other 
restriction  imposed  by  law. 

§  1 41 0.5    Eligible  persons. 

(a)  In  order  to  be  eligible  to  enter  into 
a  CRP  contract  in  accordance  with  this 
part,  a  person  must  be  an  owner, 
operator,  or  tenant  of  eligible  land  and: 

(1)  If  an  operator  of  eligible  land, 
seeking  to  participate  without  the 
ovraer,  must  have  operated  such  land 
for  at  least  12  months  prior  to  the  close 
of  the  applicable  signup  period  and 
must  provide  satisfactory  evidence  that 
such  operator  will  be  in  control  of  such 
eligible  land  for  the  full  term  of  the  CRP 
contract  period; 

(2)  If  an  owner  of  eligible  land,  must 
have  owned  such  land  for  at  least  12 
months  prior  to  the  close  of  the 
applicable  signup  period,  unless: 

(i)  The  new  owner  acquired  such  land 
by  will  or  succession  as  a  result  of  the 
death  of  the  previous  owner; 

(ii)  The  only  ownership  change  in  the 
12-month  period  occurred  due  to 
foreclosure  on  the  land  and  the  owrner 
of  the  land,  immediately  before  the 
foreclosure,  exercises  a  timely  right  of 
redemption  from  the  mortgage  holder  in 
accordance  with  State  law;  or 

(iii)  As  determined  by  the  Deputy 
Administrator,  the  circiunstances  of  the 
acquisition  are  such  that  present 
adequate  assurance  that  the  new  ovkrner 
of  such  eligible  land  did  not  acquire 
such  land  for  the  piupose  of  placing  it 
in  the  CRP;  or 

(3)  If  a  tenant,  the  tenant  is  a 
participant  with  an  eligible  owner  or 
operator. 


(b)  Notwithstanding  paragraph  (a)  of 
this  section,  imder  continuous  signup 
provisions  authorized  by  §  1410.30,  an 
otherwise  eligible  person  must  have 
owned  or  operated,  as  appropriate,  the 
eligible  land  for  at  least  12  months 
before  submitting  the  offer. 

§1410.6    Eligible  land. 

(a)  In  order  to  be  eligible  to  be  placed 
in  the  CRP,  land  must  be  one  of  the 
following: 

(1)  Cropland  that  is  subject  to  a 
conservation  plan  and  has  been 
annually  planted  or  considered  planted, 
as  defined  in  §  1410.2,  to  an  agricultiiral 
commodity  in  4  of  the  6  crop  years  fi'om 
1996  through  2001,  as  determined  by 
the  Deputy  Administrator,  provided 
further  that  field  margins  that  are 
incidental  to  the  planting  of  crops  may 
jdso  be  considered  qualifying  cropland 
to  the  extent  determined  appropriate  by 
the  Deputy  Administrator;  and  is 
physically  and  legally  capable  of  being 
planted  in  a  normal  manner  to  an 
agricultural  commodity,  as  determined 
by  the  Deputy  Administrator;  or 

(2)  marginal  pasture  land,  as 
determined  by  the  Deputy 
Administrator,  that: 

(i)  is  enrolled  in  the  crop  year  or  has 
been  eiuolled  during  any  of  the  2  years 
preceding  the  crop  year  in  the  WBP;  and 

(A)  The  WBP  contract  of  the  owner  or 
operator  of  the  cropland  expired  or  will 
expire  in  calendar  year  2000,  2001,  or 
2002; and 

(B)  The  acreage  is  not  classified  as 
naturally  occurring  type  3  through  7 
weUands,  as  determined  by  the  Deputy 
Administrator,  regardless  of  whether  the 
acreage  is  or  is  not  protected  by  a 
Federal  agency  easement  or  mortgage 
restriction  (types  3  through  7  wetlands 
that  are  normally  artificially  flooded 
shall  not  be  precluded  fi'om  eligibility], 
and; 

(C)  Enrollment  in  CRP  would  enhance 
the  environmental  benefits  of  the  site,  as 
determined  by  Deputy  Administrator;  or 

(ii)  Is  determined  to  be  suitable  for 
use  as  a  riparian  buffer.  A  field  or 
portion  of  a  field  of  marginal  pasture 
land  may  be  considered  to  be  suitable 
for  use  as  a  riparian  buffer  only  if,  as 
determined  by  CCC,  it: 

(A)  Is  located  adjacent  to  permanent 
stream  corridors  excluding  corridors 
that  are  considered  gullies  or  sod 
waterways;  and 

(B)  Is  capable,  when  permanent  grass, 
forbs,  shrubs,  or  trees,  are  grown,  or 
when  planted  with  appropriate 
vegetation  for  the  area,  including 
vegetation  suitable  for  wetland 
restoration  or  wildlife  habitat,  as 
detemuned  appropriate  by  the  Deputy 
Administrator,  of  substantially  reducing 


sediment  and/or  nutrient  runoff  that 
otherwise  would  be  delivered  to  the 
adjacent  stream  or  waterbody  or  for 
water  quality  purposes;  or 

(3)  Must  be  acreage  enrolled  in  the 
CRP  during  the  final  year  of  the  CRP 
contract  provided  the  scheduled 
expiration  date  of  the  ciurent  CRP 
contract  is  before  the  effective  date  the 
new  CRP  contract,  as  determined  by  the 
Deputy  Administrator. 

(d)  Land  qualifying  imder  paragraphs 
(a)(1)  or  (a)  (2)  of  this  section  must  also 
meet  one  of  the  following  criteria,  to  be 
eligible  for  a  contract: 

(1)  Be  a  field  or  portion  of  a  field 
determined  to  be  suitable  for  use,  as 
determined  by  the  Deputy 
Administrator,  as  a  permanent  wildlife 
habitat,  filter  strip,  riparian  buffer, 
contour  grass  strip,  grass  waterway, 
field  windbreak,  shelterbelt,  living 
snowfence,  other  uses  as  determined  by 
the  Deputy  Administrator,  land  devoted 
to  vegetation  on  salinity  producing 
areas,  including  any  applicable  recharge 
area,  or  any  area  determined  eligible  for 
CRP  based  on  wetland  or  wellhead 
protection  area  criteria.  A  field  or 
portion  of  a  field  may  be  considered  to 
be  suitable  for  use  as  a  filter  strip  or 
riparian  buffer  only  if  it,  as  determined 
by  CCC: 

(i)  Is  located  adjacent  to  a  stream, 
other  waterbody  of  a  perinanent  nature 
(such  as  a  lake,  pond,  or  sinkhole),  or 
wetland;  excluding  such  areas  as  gullies 
or  sod  waterways;  and 

(ii)  Is  capable,  when  permanent  grass, 
forbs,  shrubs  or  trees  are  grown,  of 
substantially  reducing  sediment  or 
nutrient  runoff  that  otherwise  would  be 
delivered  to  the  adjacent  stream  or 
waterbody; 

(2)  Be  a  field  that  has  evidence  of 
scour  erosion  caused  by  out-of-bank 
flows  of  water,  as  determined  by  CCC: 

(i)  In  addition,  such  land  must: 

(A)  Be  expected  to  flood  a  minimum 
of  once  every  10  years;  and 

(B)  Have  evidence  of  scour  erosion  as 
a  result  of  such  flooding. 

(ii)  To  the  extent  practicable,  be  the 
actual  affected  cropland  areas  of  a  field; 
however,  the  entire  cropland  area  of  an 
eligible  field  may  be  enrolled  if: 

(A)  The  size  of  the  field  is  9  acres  or 
less;  or 

(B)  More  than  one  third  of  the 
cropland  in  the  field  is  land  that  lies 
between  the  water  source  and  the  inland 
limit  of  the  scorn'  erosion. 

(iii)  Or,  if  the  full  field  is  not  eligible 
for  enrollment  under  this  paragraph,  be 
the  cropland  between  the  waterbody 
and  inland  limit  of  the  scour  erosion 
together  with,  as  determined  by  the 
Deputy  Administrator,  additional  areas 
that  would  otherwise  be  immanageable 
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and  would  be  isolated  by  the  eligible 
areas. 

(iv)  Be  planted  to  an  appropriate  tree 
species  according  to  the  FOTG,  imless 
tree  planting  is  determined  to  be 
inappropriate  by  NRCS,  in  consultation 
with  the  Forest  Service,  in  which  case 
the  eligible  cropland  shall  be  devoted  to 
another  acceptable  permanent 
vegetative  cover  in  accordance  with  the 
FOTG; 

(3)  Be  cropland  that  would  facilitate 
a  net  savings  in  groundwater  or  surface 
water  of  the  agricultiu-al  operation  of  the 
producer  as  determined  by  CCC; 

(4)  Be  cropland  in  a  portion  of  a  field 
not  enrolled  in  the  CRP,  if  more  than  50 
percent  of  the  remainder  of  the  field  is 
enrolled  as  a  buffer  practice,  if  the 
portion  of  the  field  not  enrolled  in  the 
CRP  will  be  enrolled  as  part  of  the 
buffer  practice,  and  if  as  determined  by 
CCC: 

(i)  The  remainder  of  the  field  is 
infeasible  to  farm;  and 

(ii)  The  remainder  of  the  field  is 
enrolled  at  an  annual  pajonent  rate  not 
to  exceed  the  maximum  annual 
calculated  soil  rental  rate; 

(5)  Be  contributing  to  the  degradation 
of  water  quality  or  posing  an  on-site  or 
off-site  environmental  threat  to  water 
quality  if  such  land  remains  in 
production; 

(6)  Be  devoted  to  certain  covers,  as 
determined  by  the  Deputy 
Administrator,  that  are  established  and 
maintained  according  to  the  FOTG, 
provided  such  acreage  is  not  required  to 
be  maintained  as  such  under  any  life- 
span obligations,  as  determined  by  the 
Deputy  Administrator; 

(7)  Be  non-irrigated  or  irrigated 
cropland  that  produces  or  serves  as  the 
recharge  area,  as  determined  by  the 
Deputy  Administrator,  for  saline  seeps, 
or  acreage  that  is  functionally  related  to 
such  saline  seeps,  or  where  a  rising 
water  table  contributes  to  increased 
levels  of  salinity  at  or  near  the  ground 
siufece; 

(8)  Have  an  EI  of  greater  than  or  equal 
to  8  calculated  by  using  the  weighted 
average  of  the  El's  of  soil  map  imits 
within  the  field; 

(9)  Be  within  a  public  wellhead 
protection  area; 

(10)  Be  within  a  designated 
conservation  priority  area; 

(11)  Be  designated  as  a  cropped 
wetland  and  appropriate  associated 
acreage,  as  determined  by  the  Deputy 
Administrator; 

(12)  Be  cropland  that,  as  determined 
by  the  Deputy  Administrator,  is 
associated  with  noncropped  wetlands 
and  would  provide  significant 
enviroimiental  benefits;  or 


(13)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  be  cropland  devoted  to 
a  perennial  crop,  as  determined  by  CCC; 
such  cropland  will  only  be  eligible  for 
continuous  signup  practices  authorized 
by  §  1410.30  and  CREP  practices 
authorized  by  §  1410.50(b). 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  land  shall  be 
ineligible  for  enrollment  if,  as 
determined  by  the  Deputy 
Administrator,  land  is: 

(1)  Federally-owned  land  imless  the 
applicant  has  a  lease  for  the  contract 
period; 

(2)  Land  on  which  the  use  of  the  land 
is  restricted  through  deed  or  other 
restriction  prior  to  enrollment  in  CRP 
prohibiting  the  production  of 
agricultiiral  commodities  during  any 
part  of  the  contract  term  except  for 
eligible  land  under  paragraph  (a)(2)  and 
(3)  of  this  section,  as  determined  by 
CCC;  or 

(3)  Land  already  em-oUed  in  the  CRP 
imless  authorized  by  §  1410.6(a)(3),  as 
determined  by  the  Deputy 
Administrator. 

§  1 41 0.7    Duration  of  contracts. 

(a)  Except  as  provided  in  paragraphs 
(b)  or  (c)  of  this  section,  contracts  under 
this  part  shall  be  for  a  term  of  10  years. 

(b)  In  the  case  of  land  devoted  to 
riparian  buffers,  filter  strips,  restoration 
of  wetlands,  hardwood  trees, 
shelterbelts,  windbreaks,  wildlife 
corridors,  or  other  practices  deemed 
appropriate  by  CCC  under  the  original 
terms  of  a  contract  subject  to  this  part 
or  for  land  devoted  to  eligible  practices 
under  a  contract  modified  under 

§  1410.10,  the  participant  may  specify 
the  duration  of  the  contract  between  10 
years  and  15  years  in  length. 

(c)  All  contracts  shall  expire  on 
September  30  of  the  appropriate  year. 

§  1 41 0.8    Conservation  priority  areas. 

(a)  CCC  may  designate  National 
conservation  priority  areas  according  to 
paragraph  (c)  of  this  section. 

(b)  Subject  to  CCC  review.  State  FSA 
committees,  in  consultation  with  NRCS 
and  the  State  Technical  Committee,  may 
designate  conservation  priority  areas 
within  guidelines  established  by  the 
Deputy  Administrator.  Such  designation 
must  clearly  define  conservation  and 
environmental  objectives  and  provide 
analysis  of  how  CRP  can  cost-effectively 
address  such  objectives.  Generally,  the 
total  acreage  of  all  conservation  priority 
areas,  in  aggregate,  shall  not  total  more 
than  33  percent  of  the  cropland  in  a 
State  unless  there  are  identified  and 
documented  extraordinary 
environmental  needs,  as  determined  by 
the  Deputy  Administrator. 


(c)  As  determined  by  the  Deputy 
Administrator,  a  region  shall  be  eligible 
for  designation  as  a  priority  area  only  if 
the  region  has  actual  significant  adverse 
water  quality,  air  quality,  wildlife 
habitat,  or  other  natural  resource 
impacts  related  to  activities  of 
agricultural  production,  or  if  the 
designation  helps  agricultural  producers 
to  comply  with  Federal  and  State 
environmental  laws. 

(d)  Conservation  priority  area 
designations  shall  expire  after  5  years 
unless  re-designated,  except  they  may 
be  withdrawm: 

(1)  At  the  request  of  the  appropriate 
State  water  quality  agency;  or 

(2)  By  the  Deputy  Administrator. 

(e)  In  those  areas  designated  as 
conservation  priority  areas,  under  this 
section,  cropland  1«  considered  eligible 
for  enrollment  according  §  1410.6{b)(10) 
based  on  identified  environmental 
concerns.  These  concerns  may  include 
water  quality,  such  as  assisting 
agricultural  producers  to  comply  with 
nonpoint  source  pollution  requirements, 
air  quality,  or  wildlife  habitat 
(especially  for  threatened  and 
endangered  species  or  those  species  that 
may  become  threatened  and 
endangered),  as  determined  by  the 
Deputy  Administrator. 

§  1 41 0.9    Conversion  to  trees. 

An  owner  or  operator  who  has 
entered  into  a  CRP  contract  prior  to 
November  28,  1990,  may  elect  to 
convert  areas  of  highly  erodible 
cropland,  subject  to  such  contract,  that 
is  devoted  to  permanent  vegetative 
cover,  from  such  cover  to  hardwood 
trees,  (including  alley  cropping  and 
riparian  buffers  of  hardwood  trees, 
where  permitted  by  CCC),  windbreaks, 
shelterbelts,  or  v«ldlife  corridors. 

(a)  For  any  contract  modified  under 
this  section,  the  participant  may  elect  to 
extend  such  contract  in  accordance  vrith 
the  provisions  of  §  1410.7(b). 

(b)  For  any  contract  modified  under 
this  section  in  which  such  areas  are 
converted  to  windbreaks,  shelterbelts,  or 
wildlife  corridors,  the  owner  must  agree 
to  maintain  such  plantings  for  a  time 
period  established  by  the  Deputy 
Administrator  at  the  time  of  the  contract 
modification. 

(c)  CCC  shall,  as  it  determines 
appropriate,  pay  up  to  50  percent  of  the 
eligible  cost  of  establishing  new 
conservation  measures  authorized  under 
this  section,  except  that  the  total  cost- 
share  paid  under  such  contract, 
including  cost-share  assistance  paid 
when  the  original  cover  was  established, 
may  not  exceed  the  amount  by  which 
CCC  would  have  paid  had  such  land 
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been  originally  devoted  to  such  new 
conservation  measiu-es. 

(d)  For  any  contract  modified  under 
this  section,  the  participant  must 
participate  in  the  Forest  Stewardship 
Program  {16  U.S.C.  2103a). 

§  1 41 0.1 0    Restoration  of  wetlands. 

(a)  An  owner  or  operator  who  entered 
into  a  CRP  contract  on  land  that  is 
suitable  for  restoration  to  wetlands  or 
that  was  restored  to  wetlands  while 
under  such  contract,  may,  if  approved 
by  CCC,  subject  to  any  restrictions  as 
may  be  imposed  by  law,  apply  to 
transfer  such  eligible  acres  subject  to 
such  contract  that  are  devoted  to  an 
approved  cover  from  the  CRP  to  the 
WRP.  Transferred  acreage  shall  be 
terminated  from  the  CRP  effective  the 
day  a  WRP  easement  is  filed. 
Participants  will  receive  a  prorated  CRP 
annual  payment  for  that  part  of  the  year 
the  acreage  was  enrolled  in  the  CRP 
according  to  §  1410.42.  Refunds  of  cost- 
share  payments  or  applicable  incentive 
payments  need  not  be  refunded  ludess 
specified  by  the  Deputy  Administrator. 

(b)  An  owner  or  operator  who  has 
enrolled  acreage  in  the  CRP  may,  as 
determined  and  approved  by  CCC, 
restore  suitable  acres  to  wetlands  with 
cost-share  assistance  provided  that 
Federal  cost-share  assistance  has  not 
been  received  for  wetland  restoration  on 
the  same  land.  In  addition  to  the  cost- 
share  limitation  in  §  1410.41,  an 
additional  one-time  financial  incentive 
may  be  provided  to  encoinage 
restoration  of  the  hydrology  of  the  site. 

§  1410.1 1    Farmable  Wetlands  Program. 

(a)  In  addition  to  other  allowable 
enrollments,  land  may  be  enrolled  in 
this  program  through  the  Farmable 
Wedands  Program  within  the  overall 
Conservation  Reserve  Program  provided 
for  in  this  part. 

(b)  As  determined  by  the  Deputy 
Administrator,  owners  and/or  operators 

'may  enroll  cropland  that  has  been 
planted  or  considered  planted  to  an 
agricidtural  commodity,  as  defined  in 
§  1410.2  in  three  of  the  ten  most  recent 
crop  years,  provided  that  the  cropland: 

(1)  Is  a  weUand,  including  a  converted 
weUand,  as  determined  by  CCC,  that 
does  not  exceed  the  size  limitations  of 
this  section;  and 

(2)  Subject  to  other  provisions  of  this 
section,  is  buffer  acreage  that  provides 
protection  for  and  is  contiguous  to  the 
wetiand. 

(c)  An  owner  or  operator  may  not 
enroll  in  this  program  any  wetland,  or 
land  in  a  flood  plain,  that: 

(1)  Is  located  adjacent  to  a  perennial 
riverine  system  wetland  as  identified  on 
the  final  national  wetland  inventory 


map  of  the  Department  of  the  Interior; 
or 

(2)  Is  located  adjacent  to  a  perennial 
stream  identified  on  a  1—24,000  scale 
map  of  the  United  States  Geological 
Survey,  when  the  area  is  not  delineated 
on  a  final  national  wetland  inventory 
map. 

(d)  Total  enrollment  in  the  CRP  under 
this  section  shall  not  exceed  1  million 
acres. 

(e)  The  maximum  size  of  a  wetiand 
enrolled  under  this  section  shall  be  10 
contiguous  acres  of  which  only  the  first 
5  acres  shall  be  eligible  for  payments. 

(f)  The  maximum  size  of  any  buffer 
acreage  described  in  paragraph  (b)(2)(ii} 
of  this  section  shall  be  the  greater  of: 

(1)  An  area  three  times  the  size  of  the 
wetland  described  in  paragraph  (b)(1)  of 
this  section;  or 

(2)  An  area  that  continues  no  more 
than  150  feet  from  the  edge  of  the 
wetiand. 

(g)  The  maximum  total  acreage 
eruoUed  in  the  CRP  under  this  section, 
including  any  wetland  and  buffer 
acreage  described  in  paragraph  (b)(2)  of 
this  section,  in  a  tract,  as  determined  by 
the  Deputy  Administrator,  of  an  owner 
or  operator,  is  40  acres. 

(h)  All  participants  subject  to  a  CRP 
contract  under  this  section  must  agree  to 
restore  the  hydrology  of  the  wetland 
described  in  paragraph  (b)(1)  of  this 
section  to  the  maximum  extent  possible, 
as  determined  by  the  Deputy 
Administrator,  in  accordance  with  the 
FOTG. 

(i)  Offers  for  contracts  under  this 
section  shall  be  submitted  under 
continuous  signup  provisions  as 
authorized  in  §  1410.30. 

(j)  Except  as  otherwise  determined  by 
the  Deputy  Administrator,  all  other 
requirements  of  this  part  shall  apply  to 
eiuollments  under  this  section,  and  the 
Deputy  Administrator  by  contract  or 
otherwise  may  add  such  other 
requirements  or  conditions  as  are 
deemed  necessary.  Such  additional 
conditions  include  but  are  not  limited  to 
payment  limitations,  adjusted  gross 
income  limitations,  and  limitations  on 
the  amount  of  acreage  that  can  be 
enrolled  in  any  one  county. 

§§  1 41 0.1 2-§§  1410.19    [Reserved] 

§  1410.20    Obligations  of  participant 

(a)  All  participants  subject  to  a  CRP 
contract  must  agree  to: 

(1)  Carry  out  the  terms  and  conditions 
of  such  CRP  contract; 

(2)  Implement  the  conservation  plan, 
which  is  part  of  such  contract,  in 
accordance  with  the  schedule  of  dates 
included  in  such  conservation  plan 
luiless  the  Deputy  Administrator 


determines  that  the  participant  caimot 
fully  implement  the  conservation  plan 
for  reasons  beyond  the  participant's 
control,  and  CCC  agrees  to  a  modified 
plan.  However,  a  contract  will  not  be 
terminated  for  failure  to  establish  an 
approved  vegetative  or  water  cover  on 
the  land  if,  as  determined  by  the  Deputy 
Administrator: 

(i)  The  failiue  to  plant  or  estahlish 
such  cover  was  due  to  excessive  rainfall, 
flooding,  or  drought; 

(ii)  The  land  suoject  to  the  contract  on 
which  the  participant  could  practicably 
plant  or  establish  to  such  cover  is 
planted  or  established  to  such  cover; 
and 

(iii)  The  land  on  which  the 
participant  was  unable  to  plant  or 
establish  such  cover  is  planted  or 
established  to  such  cover  after  the  wet 
or  drought  conditions  that  prevented  the 
planting  or  establishment  subside; 

(3)  Establish  temporary  vegetative 
cover  either  when  required  by  the 
conservation  plan  or,  as  determined  by 
the  Deputy  Administrator,  if  the 
permanent  vegetative  cover  cannot  be 
timely  established; 

(4)  Comply  with  part  12  of  this  title; 

(5)  Not  allow  grazing,  harvesting,  or 
other  commercial  use  of  any  crop  from 
the  cropland  subject  to  such  contract 
except  for  those  periods  of  time 
approved  in  accordance  with 
instructions  issued  by  the  Dpputy 
Administrator; 

(6)  Establish  and  maintain  the 
required  vegetative  or  water  cover  and 
the  required  practices  on  the  land 
subject  to  such  contract  and  take  other 
actions  that  may  be  required  by  CCC  to 
achieve  the  desired  environmental 
benefits  and  to  maintain  the  productive 
capabiUty  of  the  soil  throughout  the 
contract  period; 

(7)  Comply  with  noxious  weed  laws 
of  the  applicable  State  or  local 
jurisdiction  on  siich  land; 

(8)  Control  on  land  subject  to  such 
contract  all  weeds,  insects,  pests  and 
other  imdesirable  species  to  the  extent 
necessary  to  ensure  that  the 
establishment  and  maintenance  of  the 
approved  cover  as  necessary  or  may  be 
specified  in  the  CRP  conservation  plan 
and  to  avoid  an  adverse  impact  on 
surrounding  land,  taking  into 
consideration  water  quality,  wildlife, 
and  other  needs,  as  determined  by  the 
Deputy  Administrator;  and 

(9)  Be  jointiy  and  severally 
responsible,  if  the  participant  has  a 
share  of  the  pajrment  greater  than  zero, 
with  the  other  contract  participants  in 
compliance  with  the  provisions  of  such 
contract  and  the  provisions  of  this  part 
and  for  any  refunds  or  payment 
adjustments  that  may  be  required  for 


violations  of  any  of  the  terms  and 
conditions  of  the  CRP  contract  and  this 
part. 

§  1 41 0.21    Obligations  of  the  Commodity 
Credit  Corporation. 

CCC  shall,  subject  to  the  availability 
of  funds: 

(a)  Share  up  to  50  percent  of  the  cost 
with  participants  of  establishing  eligible 
practices  specified  in  the  conservation 
plan  at  the  levels  and  rates  of  cost- 
sharing  determined  in  accordance  with 
the  provisions  of  this  part;  and 

(b)  Pay  to  the  participant  for  a  period 
of  years  not  in  excess  of  the  contract 
period  an  aimual  rental  payment, 
including  applicable  incentive 
payments,  in  such  amounts  as  may  be 
specified  in  the  CRP  contract. 

§  1410.22    CRP  conservation  plan. 

(^)  The  producer  shall  obtain  a  CRP 
conservation  plan  that  complies  with 
CCC  guidelines  and  is  approved  by  the 
conservation  district  for  the  land  to  be 
entered  in  the  CRP.  If  the  conservation 
district  declines  to  review  the  CRP 
conservation  plan,  or  disapproves  the 
conservation  plan,  such  approval  may 
be  waived  by  CCC. 

(b)  The  practices  included  in  the  CRP 
conservation  plan  and  agreed  to  by  the 
participant  must  cost-effectively  reduce 
erosion  necessary  to  maintain  the 
productive  capability  of  the  soil, 
improve  water  quahty,  protect  wildlife 
or  wetlands,  protect  a  public  well  head, 
or  achieve  other  environmental  benefits 
as  applicable. 

(c)  U  applicable,  a  tree  planting  plan 
shall  be  developed  and  included  in  the 
CRP  conservation  plan.  Such  tree 
planting  plan  may  allow  up  to  3  years 
to  complete  plantings  if  10  or  more 
acres  of  hardwood  trees  are  to  be 
established. 

(d)  If  applicable,  the  CRP  conservation 
plan  shall  address  the  goals  included  in 
the  conservation  priority  area 
designation  authorized  under  §  1410.8. 

(e)  AU  CRP  conservation  plans  and 
revisions  of  such  plans  shall  be  subject 
to  the  approval  of  CCC. 

(f)  Mid-cover  management  shall  be 
conducted  according  to  an  approved 
conservation  plan  as  part  of  the  CRP 
contractual  obligation  such  as  light 
discing  and  burning  as  determined  by 
the  Deputy  Administrator. 

§1410.23    Eligible  practices. 

(a)  Eligible  practices  are  those 
practices  specified  in  the  conservation 
plan  that  meet  all  standards  needed  to 
cost-effectively: 

(1)  Establish  permanent  vegetative  or 
water  cover,  including  introduced  or 
native  species  of  grasses  and  legumes. 


forest  trees,  and  permanent  wildlife 
habitat; 

(2)  Meet  other  environmental  benefits, 
as  applicable,  for  the  contract  period; 
and 

(3)  Accomplish  other  purposes  of  the 
program. 

(b)  Water  cover  is  eligible  cover  for 
piuposes  of  paragraph  (a)  of  this  section 
only  if  approved  by  the  Deputy 
Administrator  for  purposes  such  as  the 
enhancement  of  wildlife  or  the 
improvement  of  water  quality.  Such 
water  cover  shall  not  include  ponds  for 
the  purpose  of  watering  livestock, 
irrigating  crops,  or  raising  aquiculture 
for  conunercial  purposes. 

§§1410.24-1410.29    [Reserved] 

§1410.30    Signup. 

Offers  for  contracts  shall  be  submitted 
only  during  signup  periods  as 
announced  periodically  by  the  Deputy 
Administrator,  except  that  CCC  may 
hold  a  continuous  signup  for  land  to  be 
devoted  to  particidar  uses,  as  CCC 
deems  necessary.  Generally,  continuous 
signup  is  limited  to  those  offers  that 
would  otherwise  rank  highly  under 
§  1410.31(b)  and  may  include  high 
priority  practices  such  as  filter  strips, 
riparian  buffers,  shelterbelts,  field 
windbreaks,  and  living  snow  fences, 
grass  waterways,  shallow  water  areas  for 
wildlife,  salt-tolerant  vegetation,  and 
practices  to  benefit  certain  approved 
public  wellhead  protection  areas.    • 

§  1 41 0.31    Acceptability  of  offers. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  producers  may 
submit  offers  for  the  amoimts  they  are 
willing  to  accept  as  rental  payments  to 
enroll  their  acreage  in  the  CRP.  The 
offers  may,  to  the  extent  practicable,  be 
evaluated  on  a  competitive  basis  in 
which  the  offers  selected  will  be  those 
where  the  greatest  environmental 
benefits  relative  to  cost  are  generated, 
and  provided  that  the  offer  is  not  in 
excess  of  the  maximiun  acceptable 
payment  rate  established  by  the  Deputy 
Administrator  for  the  for  the  area 
offered.  Acceptance  or  rejection  of  any 
offer,  however,  shall  be  in  the  sole 
discretion  of  the  CCC  and  offers  may  be 
rejected  for  any  reason  as  determined 
needed  to  accomplish  the  goals  of  the 
program. 

(b)  In  evaluating  contract  offers, 
different  factors,  as  determined  by  CCC, 
may  be  considered  from  time  to  time  for 
priority  purposes  to  accomplish  the 
goals  of  the  program.  Such  factors  may 
include,  but  are  not  limited  to: 

(1)  Soil  erosion; 

(2)  Water  quality  (both  siu-face  and 
ground  water); 


(3)  Wildlife  benefits; 

(4)  Soil  productivity; 

(5)  Likelihood  that  eiu-oUed  land  will 
remain  in  non-agricultiu^  use  beyond 
the  contract  period,  considering,  for 
example,  tree  planting,  permanent 
wildlife  habitat,  or  commitments  by  a 
participant  to  a  State  or  other  entity  to 
extend  the  conservation  plan; 

(6)  Air  quality;  and 

(7)  Cost  of  enrolling  acreage  in  the 
program. 

(c)  Acreage  determined  eligible  for 
continuous  signup,  as  provided  in 
§  1410.30,  may  be  automatically 
accepted  in  the  program  if  the: 

(1)  Land  is  eligible  under  §  1410.6,  as 
determined  by  the  Deputy 
Administrator; 

(2)  A  producer  is  eligible  imder 
§1410.5;  and 

(3)  A  producer  accepts  either  the 
maximum  payment  rate  CCC  is  willing 
to  offer  to  eiuoll  the  acreage  in  the 
program  or  a  lesser  rate. 

§1410.32    CRP  contract 

(a)  In  order  to  enroll  land  in  the  CRP, 
the  participant  must  enter  into  a 
contract  with  CCC. 

(b)  The  CRP  contract  is  comprised  of: 

(1)  The  terms  and  conditions  for 
participation  in  the  CRP; 

(2)  The  CRP  conservation  plan;  and 

(3)  Any  other  materials  or  agreements 
determined  necessary  by  CCC. 

(c)(1)  In  order  to  enter  into  a  CRP 
contract,  the  producer  must  submit  an 
offer  to  participate  as  provided  in 
§1410.30; 

(2)  An  offer  to  enroll  land  in  the  CRP 
shall  be  irrevocable  for  such  period  as 
is  determined  and  announced  by  CCC. 
The  producer  shall  be  liable  to  CCC  for 
liquidated  damages  if  the  applicant 
revokes  an  offer  dining  the  period  in 
which  the  offer  is  irrevocable  as 
determined  by  the  Deputy 
Administrator.  CCC  may  waive  payment 
of  such  liquidated  damages  if  CCC 
determines  that  the  assessment  of  such 
damages,  in  a  particular  case,  is  not  in 
the  best  interest  of  CCC  and  the 
program. 

(d)  The  CRP  contract  must,  within  the 
dates  estabhshed  by  CCC,  be  signed  by: 

(1)  The  producer;  and 

(2)  The  owners  of  the  cropland  to  be 
placed  in  the  CRP  and  other  eligible 
participants,  if  applicable. 

(e)  The  Deputy  Administrator  is 
authorized  to  approve  CRP  contracts  on 
behalf  of  CCC. 

(f)  CRP  contracts  may  be  terminated 
by  CCC  before  the  full  term  of  the 
contract  has  expired  if: 

(1)  The  owner  loses  control  of  or 
transfers  all  or  part  of  the  acreage  under 
contract  and  the  new  owner  does  not   , 
wish  to  continue  the  contract; 
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(2)  The  participant  volimtarily 
requests  in  writing  to  terminate  the 
contract  and  obtains  the  approval  of 
CCC  according  to  terms  and  conditions 
as  determined  by  CCC; 

(3)  The  participant  is  not  in 
compliance  with  the  terms  and 
conditions  of  the  contract; 

(4)  Acreage  is  enrolled  in  another 
Federal,  State  or  local  conservation 
program; 

(5)  The  CRP  practice  fails  or  is  not 
established  after  a  certain  time  period, 
as  determined  by  the  Deputy 
Administrator,  and  the  cost  of  restoring 
the  practice  outweighs  the  benefits 
received  from  the  restoration; 

(6)  The  CRP  contract  was  approved 
based  on  erroneous  eligibility 
determinations;  or 

(7)  CCC  determines  that  such  a 
termination  is  needed  in  the  public 
interest. 

(g)(1)  Contracts  for  land  enrolled  in 
CRP  before  January  1, 1995,  that  have 
been  continuously  in  effect  may  be 
unilaterally  terminated  by  all  CRP 
participants  on  a  contract  except  for 
contract  acreage: 

(i)  Located  within  a  certain  distance 
determined  appropriate  by  the 
applicable  FOTG  of  a  perennial  stream, 
or  other  permanent  waterbody  to  reduce 
pollution  and  to  protect  surface  and 
subsmface  water  quality; 

(ii)  On  which  a  CRP  easement  is  filed; 

(iii)  That  is  considered  to  be  a 
weUand  by  USD  A  according  to  part  12 
of  this  tide; 

(iv)  Located  within  a  wellhead 
protection  area; 

(v)  That  is  subject  to  frequent 
flooding,  as  determined  by  the  Deputy 
Administrator; 

(vi)  That  may  be  required  to  serve  as 
a  wetland  buffer  according  to  the  FOTG 
to  protect  the  functions  and  values  of  a 
weUand;  or 

(vii)  On  which  there  exist  one  or  more 
of  the  following  practices,  installed  or 
developed  as  a  result  of  participation  in 
the  CRP  or  as  otherwise  required  by  the 
conservation  plan: 

(A)  Grass  waterways; 

(B)  Filter  strips; 

(C)  Shallow  water  areas  for  wildlife; 

(D)  Bottom  land  timber  established  on 
weUands; 

(E)  Field  windbreaks;  and 

(F)  Shelterbelts. 

(2)  With  respect  to  terminations  under 
this  paragraph: 

(i)  Any  land  for  which  an  early 
termination  is  sought  by  the  participant 
must  have  an  EI  of  15  or  less; 

(ii)  The  termination  shall  become 
effective  60  days  from  the  date  the 
participant  submits  notification  to  CCC 
of  the  participant's  desire  to  terminate 
the  contract, 


(iii)  Acreage  terminated  under  this 
provision  is  eligible  to  be  re-offered  for 
CRP  during  futiue  signup  periods, 
provided  that  the  acreage  otherwise 
meets  the  current  eligibility  criteria;  and 

(iv)  Participants  must  meet 
conservation  compliance  requirements 
of  part  12  of  this  tide  to  the  extent 
applicable  to  other  land. 

(h)  Except  as  allowed  and  approved 
by  CCC  where  the  new  owner  of  land 
enrolled  in  CRP  is  a  Federal  agency  that 
agrees  to  abide  by  the  terms  and 
conditions  of  the  terminated  contract, 
the  participemt  in  a  contract  that  has 
been  terminated  must  refund  all  or  part 
of  the  payments  made  with  respect  to 
the  contract  plus  interest  thereon,  as 
determined  by  CCC,  and  shall  pay 
liquidated  damages  as  provided  for  in 
the  contract.  CCC  may  permit  the 
amount  to  be  repaid  to  be  reduced  to  the 
extent  that  such  a  reduction  will  not 
impair  the  purposes  of  the  program. 
Further,  a  refund  of  all  payments  need 
not  be  required  firom  a  participant  who 
is  otherwise  in  full  compliance  with  the 
CRP  contract  when  the  land  is 
purchased  by  or  for  the  United  States, 
as  determined  by  CCC. 

§1410.33    Contract  modifications. 

(a)  As  agreed  between  CCC  and  the 
participant,  a  CRP  contract  may  be 
modified  in  order  to: 

(1)  Decrease  acreage  in  the  CRP; 

(2)  Permit  the  production  of  an 
agricultural  conunodity  under 
extraordinary  circumstances  diuing  a 
crop  year  on  all  or  part  of  the  land 
subject  to  the  CRP  contract  as 
determined  by  the  Deputy 
Administrator; 

f5)>^Facilitate  the  practical 
administration  of  the  CRP;  or 

(4)  Accomplish  the  goals  and 
objectives  of  the  CRP,  as  determined  by 
the  Deputy  Administrator. 

(b)  CCC  may  modify  CRP  contracts  to 
add,  delete,  or  substitute  practices 
when,  as  determined  by  the  Deputy 
Administrator: 

(1)  The  installed  practice  failed  to 
adequately  provide  for  the  desired 
enviroiunental  benefit  through  no  faidt 
of  the  participant;  or 

(2)  The  installed  measure  deteriorated 
because  of  conditions  beyond  the 
control  of  the  participant;  and 

(3)  Another  practice  will  achieve  at 
least  the  same  level  of  environmental 
benefit. 

(c)  Offers  to  extend  contracts  may  be 
made  as  allowed  by  law. 

(d)  CCC  may  terminate  a  CRP  contract 
if  the  participant  agrees  to  such 
termination  and  CCC  determines  such 
termination  to  be  in  the  pubUc  interest. 


§§1410.34-1410.39    [Reserved] 

§  1 41 0.40    Cost-share  payments. 

(a)  Cost-share  payments  shall  be  made 
available  upon  a  determination  by  CCC 
that  an  eligible  practice,  or  an 
identifiable  unit  thereof,  has  been 
established  in  compliance  with  the 
appropriate  standards  and 
specifications. 

(b)  Except  as  otherwise  provided  for 
in  this  part,  cost-share  payments  may  be 
made  only  for  the  cost-effective 
establishment  or  installation  of  an 
eligible  practice,  as  determined  by  CCC. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  cost-share  payments 
shall  not  be  made  to  the  same  owner  or 
operator  on  the  same  acreage  for  any 
eligible  practices  that  have  been 
previously  established,  or  for  which 
such  owner  or  operator  has  received 
cost-share  assistance  fi'om  any  Federal 
agency. 

(d)  Except  as  provided  for  under 

§  1410.9(c),  cost-share  payments  may  be 
authorized  for  the  replacement  or 
restoration  of  practices  for  which  cost- 
share  assistance  has  been  previously 
allowed  under  the  CRP,  only  if: 

(1)  Replacement  or  restoration  of  the 
practice  is  needed  to  achieve  adequate 
erosion  control,  enhance  water  quality, 
wildlife  habitat,  or  increase  protection 
of  public  wellheads;  and 

(2)  The  failure  of  the  original  practice 
was  due  to  reasons  beyond^  the  control 
of  the  participant. 

(e)  The  cost-share  payment  made  to  a 
participant  shall  not  exceed  the 
participant's  actual  contribution  to  the 
cost  of  establishing  the  practice  and  the 
amount  of  the  cost-shcue  may  not  be  an 
amount  that,  when  added  to  such 
assistance  from  other  soiuces,  exceeds 
the  cost  of  the  practices. 

(f)  CCC  shall  not  make  cost-share 
payments  with  respect  to  a  CRP  contract 
if  any  other  Federal  cost-share 
assistance  has  been,  or  is  being,  made 
with  respect  to  the  establishment  of  the 
cover  crop  on  land  subject  to  such 
contract. 

§  1 41 0.41     Levels  and  rates  for  cost-share 
payments. 

(a)  As  determined  by  the  Deputy 
Administrator,  CCC  shall  not  pay  more 
than  50  percent  of  the  actual  or  average 
cost  of  establishing  eligible  practices 
specified  in  the  conservation  plan.  CCC 
may  allow  cost-share  payments  for 
maintenance  costs,  consistent  with  the 
provisions  of  §  1410.40  and  CCC  may 
determine  the  period  and  amount  of 
such  cost-share  payments. 

(b)  The  average  cost  of  performing  a 
practice  may  be  determined  by  CCC 
based  on  recommendations  from  the 


State  Technical  Committee.  Such  cost 
may  be  the  average  cost  in  a  State,  a 
county,  or  a  part  of  a  State  or  county, 
as  determined  by  the  Deputy 
Administrator. 

(c)  Except  as  otherwise  provided,  a 
participant  may,  in  addition  to  any 
payment  under  this  part,  receive  cost- 
share  assistance,  rental  payments,  or  tax 
benefits  from  a  State  or  a  private 
organization  in  return  for  enrolling 
lands  in  CRP.  However,  as  provided 
under  §  1410.40(f),  a  participant  may 
not  receive  or  retain  CRP  cost-share 
assistance  if  other  Federal  cost-share 
assistance  is  provided  for  such  acreage, 
as  determined  by  the  Deputy 
Administrator.  Further,  under  no 
circumstances  may  the  cost-share 
payments  received  under  this  part,  or 
otherwise,  exceed  the  cost  of  the 
practice,  as  determined  by  CCC. 

§  1 41 0.42    Annual  rental  payments. 

(a)  Subject  to  the  availability  of  funds, 
annual  rental  payments  shall  be  made  in 
such  amount  and  in  accordance  with 
such  time  schedule  as  may  be  agreed 
upon  and  specified  in  the  CRP  contract. 

(b)  Annual  rental  payments,  except 
fori  land  accepted  that  was  formerly 
enrolled  imder  the  WBP.  include  a 
payment  based  on  a  weighted  average 
soil  rental  rate  or  marginal  pastureland 
rental  rate,  as  appropriate,  and  an 
incentive  payment  as  a  portion  of  the 
annual  payment  of  certain  practices,  as 
determined  by  the  Deputy 
Administrator.  Payments  for  land 
accepted  that  was  formerly  enrolled 
under  the  WBP  are  limited  to  annual 
rental  payments  received  imder  the 
WBP. 

(c)  The  annual  rental  payment  shall 
be  divided  among  the  participants  on  a 
single  contract  as  agreed  to  in  such 
contract. 

•^     (d)  The  maximum  amount  of  rental 
payments  that  a  person  may  receive 
under  the  CRP  for  any  fiscal  year  shall 
not  exceed  $50,000.  The  regulations  set 
forth  at  part  1400  of  this  chapter  shall 
be  applicable  in  making  eligibility  and 
"person"  determinations  as  they  apply 
to  payment  limitations  under  this  part. 

(e)  In  the  case  of  a  contract 
succession,  annual  rental  payments 
shall  be  divided  between  the 
predecessor  and  the  successor 
participants  as  agreed  to  among  the 
participants  and  approved  by  CCC.  If 
there  is  no  agreement  among  the 
participants,  aimual  rental  payments 
shall  be  divided  in  such  manner 
deemed  appropriate  by  the  Deputy 
Administrator  and  such  distribution 
may  be  prorated  based  on  the  actual 
days  of  ownership  of  the  property  by 
each  party. 


(f)  CCC  shall,  when  appropriate, 
prepare  a  schedule  for  each  coimty  that 
shows  the  maximum  soil  rental  rate 
CCC  may  pay  which  may  be 
supplemented  to  reflect  special  contract 
requirements.  As  determined  by  the 
Deputy  Administrator,  such  schedule 
will  be  calculated  based  on  the  relative 
productivity  of  soils  within  the  coimty 
using  NRCS  data  and  local  FSA  average 
cash  rental  estimates.  The  schedule  will 
be  available  in  the  local  FSA  office  and, 
as  determined  by  the  Deputy 
Administrator,  shall  indicate,  when 
appropriate,  that: 

(1)  Offers  of  contracts  by  producers 
who  request  rental  payments  greater 
than  the  schedule  for  their  soil(s)  will  be 
rejected; 

(2)  Offers  of  contracts  submitted 
under  continuous  signup  authorized  at 
§  1410.30  may  be  accepted  without 
further  evaluation  when  the  requested 
rental  rate  is  less  than  or  equal  to  the 
calculated  weighted  soil  rental  rate, 
based  on  the  three  predominant  soils 
fisted;  and 

(3)  Otherwise  qualifying  offers  shall 
be  ranked  competitively  based  on 
factors  established  under  §  1410.31  of 
this  part  in  order  to  provide  the  most 
cost-effective  environmental  benefits,  as 
determined  by  the  Deputy 
Administrator. 

(g)  Additional  financial  incentives 
may  be  provided  to  producers  who  offer 
contracts  expected  to  provide  especially 
high  environmental  benefits,  as 
determined  by  the  Deputy 
Administrator. 

§  1 41 0.43    IMethod  of  payment 

Except  as  provided  in  §  1410.50, 
payments  made  by  CCC  under  this  part 
may  be  made  in  cash  or  other  methods 
of  payment  in  accordance  with  part 
1401  of  this  chapter,  unless  otherwise 
specified  by  CCC. 

§  1410.44    Adjusted  Gross  Income. 

Benefits  under  this  part  shall  not  be 
available  to  persons  whose  adjusted 
gross  income  exceeds  2.5  million  dollars 
annually  as  determined  under  the 
standards  set  out  in  part  1400  of  this 
chapter  which  shall  be  applicable  in 
making  adjusted  gross  income 
determinations  as  they  apply  to  the 
CRP. 

§§1410.45-1410.49    [Reserved] 

§  1 41 0.50    Enhancement  programs. 

(a)  For  contracts  to  which  a  State, 
political  subdivision,  or  agency  thereof, 
has  succeeded  in  connection  with  an 
approved  conservation  reserve  state 
enhancement  program,  payments  shall 
be  made  in  the  form  of  cash  only.  The 
provisions  that  limit  the  amount  of 


payments  per  year  that  a  person  may 
receive  under  this  part  shall  not  be 
applicable  to  payments  received  by  such 
State,  political  subdivision,  or  agency 
thereof  in  connection  with  agreements 
entered  into  under  such  enhancement 
programs  carried  out  by  such  State, 
political  subdivision,  or  agency  thereof 
that  has  been  approved  for  that  purpose 
by  CCC.  - 

'  (b)  CCC  may  enter  into  other 
conservation  reserve  enhancement 
program  agreements  in  accordance  with 
terms  deemed  appropriate  by  CCC,  with 
a  State,  political  subdivision,  or  agency 
thereof,  to  use  the  CRP  to  cost- 
effectively  further  specific  conservation 
and  environmental  objectives  of  that 
State  and  the  nation. 

§1410.51    Transfer  of  land. 

(a)(1)  If  a  new  owner  or  operator 
purchases  or  obtains  the  right  and 
interest  in,  or  right  to  occupancy  of,  the 
land  subject  to  a  CRP  contract,  as 
determined  by  the  Deputy 
Administrator,  such  new  owner  or 
operator,  upon  the  approval  of  CCC, 
may  become  a  participant  to  a  new  CRP 
contract  with  CCC  for  the  transferred 
land. 

(2)  For  the  transferred  land,  if  the  new 
owner  or  operator  becomes  a  successor 
to  the  existing  CRP  contract,  the  new 
owner  or  operator  shall  assume  all 
obligations  of  the  CRP  contract  of  the 
previous  participant. 

(3)  If  the  new  owner  or  operator  is 
approved  as  a  successor  to  a  CRP 
contract  with  CCC,  then,  except  as 
otherwise  determined  appropriate  by 
the  Deputy  Administrator: 

(i)  Cost-share  payments  shall  be  made 
to  the  past  or  present  participant  who 
established  the  practice;  and 

(ii)  Annual  rental  payments  to  be  paid 
during  the  fiscal  year  when  the  land  was 
transferred  shall  be  divided  between  the 
new  participant  and  the  previous 
participant  in  the  manner  specified  in 
§1410.42. 

(b)  If  a  participant  transfers  all  or  part 
of  the  right  and  interest  in,  or  right  to 
occupancy  of,  land  subject  to  a  CRP 
contract  and  the  new  owner  or  operator 
does  not  become  a  successor  to  such 
contract  within  60  days,  or  such  other 
time  as  the  Deputy  Administrator 
determines  to  be  appropriate,  of  such 
transfer,  such  contract  shall  be 
terminated  with  respect  to  the  affected 
portion  of  such  land  and  the  original 
participant: 

(1)  Forfeits  all  rights  to  any  futiue 
payments  for  that  acreage; 

(2)  Shall  refund  all  previous  payments 
received  imder  the  contract  by  the 
participant  or  prior  participants,  plus 
interest,  except  as  otherwise  specified 
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by  the  Deputy  Administrator.  The 
provisions  of  §  1410.32(h)  shall  apply. 

(c)  Federal  agencies  acquiring 
property,  by  foreclosure  or  otherwise, 
that  contjuns  CRP  contract  acreage 
cannot  be  a  party  to  the  contract  by 
succession.  However,  through  an 
addendum  to  the  CRP  contract,  if  the 
cxurent  operator  of  the  property  is  one 
of  the  contract  participants,  such 
operator  may,  as  permitted  by  CCC, 
continue  to  receive  payments  under 
such  contract  if: 

(1)  The  property  is  maintained  in 
accordance  with  the  terms  of  the 
contract; 

(2)  Such  operator  continues  to  be  the 
operator  of  the  property;  and 

(3)  Ownership  of  the  property  remains 
with  such  federal  agency. 

§1410.52    Violations. 

(a)(1)  If  a  participant  fails  to  carry  out 
the  terms  and  conditions  of  a  CRP 
contract,  CCC  may  terminate  the  CRP 
contract. 

(2)  If  the  CRP  contract  is  terminated 
by  CCC  in  accordance  with  this 
paragraph: 

(i)  The  participant  shall  forfeit  all 
tights  to  further  payments  under  such 
contract  and  refund  all  payments 
previously  received  together,  plus 
interest;  and 

(ii)  Pay  liquidated  damages  to  CCC  in 
an  amoiuit  as  specified  in  the  contract. 

(b)  If  the  Deputy  Administrator 
determines  such  failvue  does  not 
warrant  termination  of  such  contract, 
the  Deputy  Administrator  may  authorize 
relief  as  the  Deputy  Administrator 
deems  appropriate. 

(c)  CCC  may  reduce  a  demand  for  a 
refund  under  this  section  to  the  extent 
CCC  determines  that  such  relief  would 
be  appropriate  and  will  not  deter  the 
accomplishment  of  the  goals  of  the 
program.  , 

§  1 41 0.53    Executed  CRP  contract  not  in 
conformity  with  regulations. 

If,  after  a  CRP  contract  is  approved  by 
CCC,  it  is  discovered  that  such  CRP 
contract  is  not  in  conformity  with  this 
part,  these  regulations  shaU  prevail,  and 
CCC  may,  at  its  sole  discretion, 
terminate  or  modify  the  CRP  contract, 
effective  inunediately  or  at  a  later  date 
as  CCC  determines  appropriate. 

§  1 41 0.54    Performance  based  upon  advice 
or  action  of  the  Department. 

The  provisions  of  §  718.8  of  this 
chapter  relating  to  performance  based 
upon  the  action  or  advice  of  an 
authorized  representative  of  the 
Department  shall  be  applicable  to  this 
part,  and  may  be  considered  as  a  basis 
to  provide  relief  to  persons  subject  to 


sanctions  imder  this  part  to  the  extent 
that  relief  is  otherwise  required  by  this 
part. 

§  1 41 0.55    Access  to  land  under  contract. 

(a)  Any  representative  of  the  U.S. 
Department  of  Agriculture,  or  designee 
thereof,  shall,  for  pxuposes  related  to 
this  program,  be  provided  by  the  offeror 
or  participant  as  the  case  may  be,  with 
access  to  land  that  is: 

.    (1)  The  subject  of  an  application  for 
a  contract  under  this  part;  or 

(2)  Under  contract  or  otherwise 
subject  to  this  part. 

(b)  For  land  identified  in  paragraph 
(a)  of  this  section,  the  participant  or 
producer  shall  provide  such 
representatives  with  access  to  examine 
records  for  the  land  to  determine  land 
classification,  erosion  rates,  or  other 
purposes  and  to  determine  whether  it  is 
in  compliance  with  the  terms  and 
conditions  of  the  CRP  contract. 

§  1 41 0.56    Division  of  payments  and 
provisions  about  tenants  and 
sharecroppers. 

(a)  Payments  received  under  this  part 
shall  be  divided  as  specified  in  the 
applicable  contract  and  CCC  shall 
ensure  that  producers  who  would  have 
an  interest  in  acreage  being  offered 
receive  treatment  that  is  equitable,  as 
determined  by  the  Deputy 
Administrator.  CCC  may  refuse  to  enter 
into  a  contract  when  there  is  a  - 
disagreement  among  persons  seeking 
enrollment  as  to  a  person's  eligibility  to 
participate  in  the  contract  as  a  tenant 
and  there  is  insufficient  evidence  to 
indicate  whether  the  person  seeking 
participation  as  a  tenant  does  or  does 
not  have  an  interest  in  the  acreage 
offered  for  enrollment  in  the  CRP. 

(b)  CCC  may  remove  an  operator  or 
tenant  from  a  CRP  contract  when: 

(1)  The  operator  or  tenant  requests  in 
writing  to  be  removed  from  the  CRP 
contract; 

(2)  The  operator  or  tenant  files  for 
bankruptcy  and  the  trustee  or  debtor  in 
possession  fails  to  affirm  the  contract,  to 
the  extent  permitted  by  applicable 
bankruptcy  laws; 

(3)  The  operator  or  tenant  dies  during 
the  contract  period  and  the 
administrator  of  the  estate  fails  to 
succeed  to  the  contract  within  a  period 
of  time  determined  by  the  Deputy 
Administrator;  or 

(4)  A  coiirt  of  competent  jurisdiction 
orders  the  removal  from  the  CRP 
contract  of  the  operator  or  tenant  and 
such  order  is  received  by  FSA,  as 
determined  by  the  Deputy 
Administrator. 

(c)  In  addition  to  paragraph  (b)  of  this 
section,  tenants  shall  mainteun  their 


tenancy  throughout  the  contract  period 
in  order  to  remain  on  a  contract. 
Tenants  who  fail  to  maintain  tenancy  on 
the  acreage  under  contract,  including 
failure  to  comply  with  applicable  State 
law,  may  be  removed  from  a  contract  by 
CCC.  CCC  shall  assume  the  tenancy  is 
being  maintained  urdess  notified 
otherwise  by  a  party  to  contract. 

§  1 41 0.57    Payments  not  subject  to  claims. 

Subject  to  part  1403  of  this  chapter, 
any  cost-share  or  annual  payment  or 
portion  thereof  due  any  person  under 
this  part  shall  be  allowed  without  regard 
to  questions  of  title  imder  State  law,  and 
without  regard  to  any  claim  or  lien  in 
favor  of  any  creditor,  except  agencies  of 
the  United  States  Government. 

§  1 41 0.58    Assignments. 

Participants  may  assign  the  right  to 
receive  such  cash  payments,  in  whole  or 
in  part,  as  provided  in  part  1404  of  this 
chapter. 

§1410.59    Appeals. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  participant  or 
person  seeking  participation  may  appeal 
or  request  reconsideration  of  an  adverse 
determination  in  accordance  with  the 
administrative  appeal  regulations  at 
parts  11  and  780  of  this  title. 

(b)  Determinations  by  NRCS  assigned 
to  make  such  determination  for  the 
Deputy  Administrator  may  be  appealed 
in  accordance  with  procedures 
established  under  part  614  of  this  title 
or  otherwise  established  by  NRCS. 

§  1 41 0.60    Scheme  or  device. 

(a)  If  CCC  determines  that  a  person 
has  employed  a  scheme  or  device  to 
defeat  the  piu-poses  of  this  part,  or  any 
part,  of  any  program,  payment  otherwise 
due  or  p.aid  such  person  diuing  the 
applicable  period  may  be  required  to  be 
refunded  with  interest  thereon  as 
determined  appropriate  by  CCC. 

(b)  A  scheme  or  device  includes,  but 
is  not  limited  to,  coercion,  fi^ud, 
misrepresentation,  depriving  any  other 
person  of  cost-share  assistance  or 
emnual  rental  payments,  or  obtaining  a 
payment  that  otherwise  would  not  be 
payable. 

(c)  A  new  owner  or  operator  or  tenant 
of  land  subject  to  this  part  who  succeeds 
to  the  contract  responsibilities  shall 
report  in  writing  to  CCC  any  interest  of 
any  kind  in  the  land  subject  to  this  part 
that  is  retained  by  a  previous 
participant.  Such  interest  shall  include 
a  present,  future,  or  conditional  interest, 
reversionary  interest,  or  any  option, 
future  or  present,  on  such  land,  and  any 
interest  of  any  lender  in  such  land 
where  the  lender  has,  will,  or  can 


legally  obtain,  a  right  of  occupancy  to 
such  land  or  an  interest  in  the  equity  in 
such  land  other  than  an  interest  in  the 
appreciation  in  the  value  of  such  land 
occiuring  after  the  loan  was  made. 
Failiu-e  to  fully  disclose  such  interest 
shall  be  considered  a  scheme  or  device 
under  this  section. 

§1410.61     Filing  of  false  claims. 

If  CCC  determines  that  any  participant 
has  knowingly  supplied  false 
information  or  has  knowingly  filed  a 
false  claim,  such  participant  shall  be 
ineligible  for  payments  imder  this  part 
with  respect  to  the  program  year  in 
which  the  false  information  or  claim 
was  filed  and  the  contract  may  be 
terminated,  in  which  case  a  full  refund 
of  all  prior  payments  may  be  demanded. 
False  information  or  false  claims 
include,  but  are  not  limited  to,  claims 
for  payment  for  practices  that  do  not 
comply  with  the  conservation  plan.  Any 
amounts  paid  under  these 
circiunstances  shall  be  refunded, 
together  plus  with  interest  as 
determined  by  CCC,  and  any  amounts 
otherwise  due  to  the  participant  shall  be 
withheld.  The  remedies  provided  for  in 
this  section  shall  be  in  addition  to  any 
and  all  other  remedies,  criminal  and/or 
civil,  that  may  apply. 

§  1 41 0.62    Miscellaneous. 

(i)  Except  as  otherwise  provided  in 
this  part,  in  the  case  of  death, 
incompetency,  or  disappearance  of  any 
participant,  any  payments  due  under 
this  part  shall  be  paid  to  the 
participant's  successor(s)  under  part  707 
of  this  title. 

(b)  Unless  otherwise  specified  in  this 
part,  payments  under  this  part  shall  be 
subject  to  the  requirements  of  part  12  of 
this  title  concerning  highly  erodible 
land  and  wetland  conservation  and 
payments. 

(c)  Any  remedies  permitted  CCC 
under  this  part  shall  be  in  addition  to 
any  other  remedy,  including,  but  not 
limited  to,  criminal  remedies,  or  actions 
for  damages  in  favor  of  CCC,  or  the 
United  States,  as  may  be  permitted  by 
law:  provided  further  the  Deputy 
Administrator  may  add  to  the  contract 
such  additional  terms  as  needed  to 
enforce  these  regulations  that  shall  be 
binding  on  the  parties  and  may  be 


enforced  to  the  same  degree  as 
provisions  of  these  regulations. 

(d)  Absent  a  scheme  or  device  to 
defeat  the  purpose  of  the  program,  when 
an  owner  loses  control  of  CRP  acreage 
due  to  foreclosure  and  the  new  owner 
chooses  not  to  continue  the  contract  in 
accordance  with  §  1410.51,  refunds 
shall  not  be  required  from  any 
participant  on  the  contract  to  the  extent 
that  the  Deputy  Administrator 
determines  that  forgiving  such 
repayment  is  appropriate  in  order  to 
provide  fair  and  equitable  treatment. 

(e)  Cropland  enrolled  in  CRP  shall  be 
classified  as  cropland  for  the  time 
period  enrolled  in  CRP  and,  after  the 
time  period  of  enrollment,  may  be 
removed  from  such  classification  upon 
a  determination  by  the  county 
committee  that  such  land  no  longer 
meets  the  definition  in  part  718  of  this 
title. 

(f)  Research  projects  may  be 
submitted  by  the  State  committee  and 
authorized  by  the  Deputy  Administrator 
to  further  the  purposes  of  CRP.  The 
research  projects  must  include 
objectives  that  are  consistent  with  this 
part,  provide  economic  and 
environmental  information,  not 
adversely  affect  local  agricultural 
markets,  and  be  conducted  and 
monitored  by  a  bona  fide  research 
entity,  as  determined  by  the  Deputy 
Administrator. 

§  1 41 0.63    Permissive  uses. 

(a)  Unless  otherwise  specified  by  the 
Deputy  Administrator,  no  uses  of  any 
kind  are  authorized  on  designated  CRP 
acreage  during  the  contract  period. 

(b)  Commercial  shooting  preserves 
may  be  operated  on  CRP  acreage 
provided: 

(1)  The  commercial  shooting  preserve 
is  hcensed  by  a  State  agency  such  as  the 
State  fish  and  wildlife  agency  or  State 
department  of  natural  resources; 

(2)  The  commercial  shooting  preserve 
is  operated  in  a  maimer  consistent  with 
the  applicable  State  agency  ndes 
governing  commercial  shooting 
preserves; 

(3)  CRP  cover  is  maintained  according 
to  the  conservation  plan;  and 

(4)  No  barrier  fencing  or  boimdary 
limitations  exist  that  prohibit  wildlife 
access  to  or  from  the  CRP  acreage  unless 
required  by  State  law. 


(c)  The  following  activities  may  be 
permitted  on  CRP  em-olled  land: 

(1)  Managed  haying  and  grazing, 
including  the  harvest  of  biomass: 

(i)  In  exchange  for  a  reduction  of  the 
aimual  payment  in  an  amount 
determined  by  the  Deputy 
Administrator; 

(ii)  Not  to  exceed  once  every  three 
years  after  the  CRP  vegetative  cover  has 
been  established;  and 

(iii)  According  to  an  approved  CRP  ' 
conservation  plan  consistent  with  the 
conservation  of  soil,  water  quality,  and 
wildlife  habitat  (including  habitat 
during  nesting  and  brood  rearing 
seasons)  and  in  accordance  with  FOTG 
standards. 

(2)  Managed  grazing  that  is  incidental 
to  the  gleaning  of  crop  residue,  but  only 
in  exchange  for  a  reduction  in  the 
annual  rental  payment,  as  determined 
appropriate  by  the  Deputy 
Administrator. 

(3)  Wind  tiu-bines  on  CRP  land 
installed  in  numbers  and  locations  as 
determined  appropriate  by  the  Deputy 
Administrator  considering  the  location, 
size,  and  other  physical  characteristics 
of  the  land,  the  extent  to  which  the  land 
contains  wildlife,  wildlife  habitat,  and 
the  piuposes  of  the  CRP. 

(4)  Spot  grazing,  if  necessary  for 
control  of  weed  infestation,  not  to 
exceed  a  30-day  period  according  to  an 
approved  conservation  plan,  but  only  in 
exchange  for  a  payment  reduction 
determined  by  the  Deputy 
Administrator. 

(5)  Forestry  maintenance  such  as 
pruning,  thinning,  and  timber  stand 
improvement  on  lands  converted  to 
forestry  use  only  in  accordance  with  a 
conservation  plan  and  in  exchange  for 
an  applicable  reduction  in  the  aimual 
rental  pajTnent  as  determined  by  the 
Deputy  Administrator. 

4.6)  The  sale  of  carbon,  water  qualitj', 
or  other  environmental  credits,  as 
determined  by  the  Deputy 
Administrator. 

Signed  at  Washington,  DC,  on  May  2,  2003. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-11405  Filed  5-5-03;  3:35  pm] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Farm  Service  Agency 

Record  of  Decision  for  the 
Programmatic  Environmental  impact 
Statement  on  the  Conservation 
Reserve  Program 

AGENCIES:  Commodity  Credit 

Corporation  and  Farm  Service  Agency, 

USDA. 

ACTION:  Record  of  decision. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  prepared  a  Final  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Conservation  Reserve  Program 
(CRP)  and  the  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
January  17,  2003.  This  document 
presents  the  Record  of  Decision  (ROD) 
regarding  FSA  implementation  of  the  re- 
authorized CRP  according  to  the 
provisions  of  the  Farm  Seciuity  and 
Riual  Investment  Act  of  2002,  Public 
Law  107-121  (2002  Farm  Bill).  The  CRP 
is  implemented  through  FSA  on  behalf 
of  the  Commodity  Credit  Corporation 
(CCC)  and  is  governed  by  regulations 
published  in  7  CFR  part"l410.  This 
decision  record  summarizes  the  reasons 
for  FSA  selecting  the  Proposed  Action 
Alternative  based  on  the  program's 
expected  enviroimiental  and 
socioeconomic  impacts  and  benefits  as 
documented  in  the  PEIS,  all  of  which 
were  considered  in  this  decision. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Steck,  USDA/FSACEPD/Stop  0513, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0153,  (202)  690- 
0224,  or  e-mail  at: 

don_steck@wdc.usda.gov.  The  final  CRP 
PEIS,  including  appendices  and  this 
ROD,  are  available  on  the  FSA 
Environmental  Compliance  Web  site  at: 
http://www.fsa.usda.gov/dafp/cepd/ 
epb/impact.htmH final. 

More  detailed  information  on  these 
programs  may  also  be  obtained  from  the 
FSA  Web  site  at:  http:// 
www.fsa  .vsda  .gov/pas/defa  ult.asp 
(general)  http://www.fsa. usda.gov/dafp/ 
cepd/default.htm  (CRP,  CREP,  ECP,  & 
NEPA). 

Record  of  Decision 

L  The  Decision 

A.  Programmatic  Environmental  Impact 
Statement  (PEIS)  Proposed  Action 
Alternative  as  the  Basis  for 
Implementing  and  Expanding  CRP 

Based  on  a  thorough  evaluation  of  the 
resource  areas  affected  by  CRP,  a 
detailed  analysis  of  four  program 


alternatives,  and  a  comprehensive 
review  of  public  comments  on  the  Draft 
PEIS,  CCC  has  selected  the  Proposed 
Action  Alternative  to  implement  and 
expand  the  re-authorized  CRP  in 
accordance  with  the  provisions  of  the 
2002  Farm  Bill. 

B.  Overview 

CRP  is  the  Federal  Govenunent's 
single  largest  conservation  program  for 
private  lands.  Through  voluntary 
partnerships  between  individuals  and 
the  Government,  CRP  provides 
incentives  and  assistance  to  farmers  and 
ranchers  for  establishing  conservation 
practices  that  have  a  beneficial  impact 
on  resoiuces  both  on  and  off  the  farm. 
CRP  encourages  participants  to 
voluntarily  plant  permanent  vegetative 
cover  on  land  that  is  subject  to  erosion. 
This  vegetation  safeguards  millions  of 
acres  of  American  topsoil  from  erosion, 
provides  food  and  habitat  for  wildlife, 
and  protects  water  quality  by  reducing 
r\inoff  and  sedimentation. 

CRP  provides  aimual  rental  payments 
and  cost-share  assistance  to  participants 
for  establishing  long-term,  resource- 
conserving  covers  on  eligible  land.  CRP, 
in  most  cases,  makes  annual  rental 
payments  based  on  the  dry  land 
agricultural  rental  value  of  the  land,  and 
provides  cost-share  assistance  for  up  to 
50  percent  of  the  participant's  costs  in 
establishing  approved  conservation 
practices.  Participants  enroll  in  CRP 
contracts  for  10  to  15  years.  FSA 
administers  the  program,  with  technical 
support  provided  by  the  Natural 
Resoiuces  Conservation  Service  (NRCS), 
U.S.  Forest  Service,  Cooperative  State 
Research  and  Education  Extension 
Service,  State  forestry  agencies,  local 
Soil  and  Water  Conservation  Districts, 
and  others. 

C  Programmatic  Changes  to  CRP 

To  implement  the  Proposed  Action, 
FSA  would  incorporate  the  provisions 
of  the  recently  enacted  2002  Farm  Bill 
into  the  CRP  regulations  and  revise  the 
CRP  Handbook.  The  2002  Farm  Bill, 
which  governs  Federal  farm  programs 
for  the  next  6  years,  was  signed  into  law 
on  May  13.  2002.  The  2002  Farm  Bill 
reauthorizes  CRP  through  2007  and 
stipulates  the  following  changes  be 
made  to  CRP: 

•  Increase  the  acreage  enrollment 
authority  to  up  to  39.2  million  acres; 

•  Expand  the  Farmable  Wetlands 
Program  (FWP)  nationwide  with  an 
aggregate  acreage  cap  of  up  to  1  million 
acres; 

•  Change  the  cropping  history 
requirement  to  be  4  out  of  6  years  prior 
to  the  enactment  of  the  2002  Farm  Bill; 


•  Provide  a  1-year  extension  for 
certain  contracts  on  land  planted  to 
hardwood  trees; 

•  Allow  participants  to  enroll  entire 
fields  through  certain  continuous  CRP 
practices  when  more  than  50  percent  of 
the  field  is  enrolled  as  a  buffer  and  the 
remainder  of  the  field  is  infeasible  to 
farm; 

•  Allow  participants  to  continue 
existing  vegetative  cover,  where 
practicable  and  consistent  with  the 
objectives  of  CRP;  and 

•  Provide  for  managed  haying 
(including  for  biomass),  grazing,  and 
construction  of  wind  turbines  on  CRP 
lands. 

n.  Description  of  the  Conservation 
Reserve  Program 

CRP  was  initiated  by  Congress  in  Title 
Xn  of  the  Food  Security  Act  of  1985. 
Public  Law  99-198,  was  extended  by 
the  Food,  Agricultvue,  Conservation  and 
Trade  Act  of  1990,  Public  Law  104-624, 
and  then  extended  to  2002  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  PubUc  Law  107- 
171.  It  has  currently  been  authorized  to 
continue  through  2007  by  the  2002 
Farm  Bill. 

A.  Conservation  Reserve  Program — 
General  Sign-up 

CRP  General  Sign-up  was  established 
in  its  ciirrent  form  in  1985.  This  long- 
term  land  retirement  program  offers 
participants  an  axmual  per-acre  rental 
payment  and  up  to  half  the  cost  of 
establishing  a  permanent  long-term 
conserving  cover,  in  exchange  for 
retiring  environmentally-sensitive 
cropland  fi-om  production  for  a 
minimum  of  10  years  to  a  maximum  of 
15  years.  Producers  offer  land  for 
competitive  bidding  based  on  an 
Enviromnental  Benefits  Index  (EBI) 
during  periodic  announced  signups. 
The  ciurent  EBI  is  a  form  of 
environmental  targeting  which  ranks 
offers  based  on  enviroiunental  indices 
and  cost. 

B.  Continuous  CRP  (CCRP) 

CCRP  is  a  program  initiated  by  FSA 
in  1996,  with  4  million  acres  reserved 
for  enrollment  of  highly- 
enviroiunentally  sensitive  land  that 
would  produce  optimeil  environmental 
benefits  for  soils,  water  quality,  and 
v/ildlife  habitat  enhancement  through 
the  implementation  of  high-priority 
conservation  practices  such  as  riparian 
buffers,  filter  strips,  and  grass 
waterways.  Land  eligible  for  these  high- 
priority  practices  can  be  eiuoUed  at  any 
time  and  the  land  does  not  have  to 
compete  with  other  lands  for  enrollment 
under  CRP  general  sign-up. 


In  April  2000,  FSA  authorfzed 
enhanced  incentives  to  target  highly 
environmentally-sensitive  land  for 
continuous  signup  participation  which 
included:  (1)  An  up-front  Signing 
Incentive  Payment  (SIP)  of  $100  to  $150 
per  acre  (depending  on  the  length  of 
contract)  for  filter  strips,  riparian 
buffers,  grassed  waterways,  field 
windbreaks,  shelter  belts,  and  living 
snow  fences;  (2)  and  a  Practice  Incentive 
Payment  (PIP)  equal  to  40  percent  of  the 
cost  of  installing  practices  for  all 
continuous  signup  practices.  At  that 
time,  increased  maintenance  payments 
for  certain  practices  were  also  added 
along  with  updated  marginal 
pastureland  rental  rates  to  better  reflect 
the  agriculttu^l  value  of  these  types  of 
lands. 

C.  Farmable  Wetlands  Program  (FWP) 

FWP  was  established  as  a  pilot 
program  by  the  2001  Agricultural 
Appropriations  Act,  Public  Law  106- 
387,  under  which  farmed  wetiand  acres 
were  made  eligible  to  be  enrolled 
through  a  continuous  sign-up  similar  to 
that  of  CCRP  for  other  high-priority 
conservation  practices.  Payments  were 
commensurate  with  those  provided  to 
landowners  who  implemented  CRP 
conservation  practices  like  filter  strips. 
The  wetlands  and  associated  buffers 
enrolled  under  the  pilot  program  were 
limited  to  500,000  acres  in  six  States: 
Iowa,  Minnesota,  Montana,  Nebraska, 
North  Dakota,  and  South  Dakota,  with 
no  more  than  150,000  acres  enrolled  in 
any  single  State.  Under  the  provisions  of 
the  2002  Farm  Bill,  FWP  will  be 
expanded  nationwide  with  an  aggregate 
acreage  cap  of  up  to  1  miUion  acres. 

D.  Conservation  Reserve  Enhancement 
Program  (CREP) 

to  1997.  FSA  implemented  CREP  as  a 
joint  Federal-State  land  retirement 
conservation  program  that  uses  the 
authorities  of  CRP  in  combination  with 
State  resources  to  target  specific 
conservation  and  environmental 
objectives.  It  is  a  conservation 
partnership  targeted  to  address  specific 
State  and  nationally  significant  water 
quality,  soil  erosion,  and  wildlife 
habitat  issues  linked  to  agricidtiire  and 
agricultural  production  activities. 

m.  Impacts  Under  the  Alternatives 
Considered 

FSA  developed  the  Proposed  Action 
Alternative  based  on  provisions  defined 
in  the  2002  Farm  Bill  along  with  Agency 
scoping  input  provided  before  passage 
of  the  2002  Farm  Bill.  FSA  conducted 
formal  public  scoping  for  the  PEIS  and 
met  with  and  solicited  input  from 
repr^entatives  of  other  Federal.  State. 


and  local  agencies  and  the  general 
pubUc.  The  public  scoping  meetings 
were  held  in  six  cities  located  aroimd 
the  coimtry.  FSA  published  notices  in 
the  Federal  Register  and  national 
newspapers  that  the  agency  was 
preparing  a  PEIS  and  that  input  was 
being  sought  through  multiple  venues 
including  the  public  scoping  meetings, 
a  toll-free  phone  line,  regidar  mail,  and 
e-mail.  The  Proposed  Action  and  three 
Alternatives  considered  in  detail  in  the 
PEIS  represented  a  range  of  program 
implementation  choices  that  reflected 
the  array  of  ideas  voiced  and 
recommendations  made  during  that 
scoping  process.  The  following 
alternatives  are  presented  in  detail  in 
the  Final  PEIS. 

A.  No  Program  Alternative  (Baseline) 

This  alternative  was  used  as  an 
analj^cal  device  to  establish  a  baseline 
upon  which  to  evaluate  the  other 
alternatives.  The  analysis  established  a 
baseline  by  describing  what  would  have 
happened  if  CRP  had  never  been 
implemented. 

B.  No  Action  Alternative  (Current 
Program) 

Under  this  alternative,  FSA 
administi^tion  of  CRP/CCRP/CREP 
woxdd  continue  as  if  the  pre-2002  Farm 
Bill  provisions  remained  in  effect, 
including  the  4.2  million-acre  holdback 
for  CCRP  and  CREP. 

C.  Proposed  Action  Alternative  (FSA 's 
Preferred  Alternative) 

The  r»roposed  Action  is  for  FSA  to 
implement  changes  in  General  CRP/ 
CCRP/CREP  administration  based  on  the 
requirements  of  the  2002  Farm  Bill. 
Some  of  the  changes  include:  increasing 
the  enrollment  authority,  changing  the 
eligibility  and  cropping  history 
requirements,  implementing  a 
nationwide  farmable  weUand  program, 
and  several  additional  minor  program 
changes.  Environmental-based 
allocation  under  the  general  sign-up 
would  continue.  FSA  plans  to  utilize 
CCRP  and  CREP  in  addition  to  General 
CRP  in  its  administration  of  CRP  in  a 
balanced  way  to  maximize  conservation 
benefits  while  minimizing  adverse 
environmental  impacts. 

D.  Environmental  Targeting  Alternative 

Under  this  alternative,  FSA  would 
alter  the  mix  of  program  goals  and 
change  acreage  allocations  to  include 
CREP  and  continuous  sign-up  practices 
in  designated  envirormientally-sensitive 
areas.  The  CRP  general  sign-up  would 
be  eliminated  and  the  benefits  produced 
directiy  by  use  of  the  EBI  would  be  lost. 
Administration  of  CRP  would  then  be 


accomplished  using  an  environmental 
targeting  approach  that  focuses  program 
resoiuces  on  addressing  national  or 
regional  priority  conservation  goals. 
This  targeting  would  be  consistent  with 
the  ciurent  primary  objectives  of  the 
program  by  targeting  soil  erosion,  water 
quality,  and  wildlffe  habitat  objectives 
in  ecological  regions,  river  basins,  or 
impaired  watersheds.  Different 
strategies  for  allocating  the  additional 
acreage  under  the  program  cap  would  be 
evaluated  by  FSA. 

ff  this  alternative  were  selected,  there 
would  be  no  general  sign-up  CRP. 
Therefore,  the  environmental  targeting 
for  general  sign-up  under  the 
Enviromnental  Benefits  Index  (EBI) 
would  be  lost  and  there  would  be  an 
increased  risk  in  not  enrolling  all  the 
acreage  allocated  under  the  2002  Farm 
Bill.  This  would  mean  less  soil,  water 
quality,  air  quahty,  and  wildlife  habitat 
benefits  because  fewer  acres  woidd  be 
eruoUed  than  imder  the  Proposed 
Action. 

IV.  Impacts  Under  the  Alternatives 

The  environment  affected  by  CRP 
consists  of  both  the  socioeconomic  and 
natural  environments  associated  witii  or 
affected  by  farming  and  farm 
conservation  programs  m  the  U.S.  The 
natural  environment  includes  the  major 
terrestrial  and  aquatic  eco-regions 
associated  with  eligible  lands  in  the 
U.S.  and  associated  sensitive  resources, 
including: 

•  Soils. 

•  Soil  and  Wind  Erosion  (incliiding 
Air  Quality). 

•  Water  Resources  &  Aquatic  Species. 

•  Surface  water. 

•  Total  Maximum  Daily  Loads 
(TMDLs). 

•  Groimdwater. 

•  Floodplains. 

•  Riparian  Areas. 

•  WeUands. 

•  Vegetation.  . 

•  Grasslands. 

•  Forestiands. 

•  tovasive  Species. 

•  Wildlife. 

•  Wildlife  Recreation. 

•  Threatened  and  Endangered 
Species  (T&E). 

•  The  social  and  economic  aspects  of 
the  affected  enviromnent  consist  of 
fanning  from  a  national  perspective  and 
of  rural  communities  that  may  be 
affected  by  CRP  enrollment. 

The  following  section  stunmarizes 
some  of  the  effects  that  would  be 
expected  to  occiu  to  the  above- 
mentioned  resoxute  areas  imder  each  of 
the  four  alternatives.  Due  to  the  large 
programmatic  scale  of  CRP.  the  timing, 
location,  and  magnitude  of  the . 
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environmental  effects  will  differ  under 
the  various  alternatives. 

A.  No  Program  Alternative  (Eliminate 
CRP) 

Soil 

Soil  erosion  rates  woiUd  most  likely 
be  greater  than  1.9  biUion  tons/year. 
Due  to  increased  soil  erosion  rates,  soil 
quality  and  productivity  woidd  also  be 
adversely  impacted. 

Water  Quality 

Surface  water  quality  would4)e 
substantially  worse  due  to  the  loss  of 
multiple  benefits  provided  by  vegetative 
cover  established  under  CRP  over  the 
last  16  years.  Impact  on  surface  water 
quality  would  be  significant  and  more 
streams  would  have  a  TMDL  listing. 

Groundwater  quality  and  drinking 
water  sources  would  be  adversely 
impacted  due  to  increased 
contamination  by  pesticides  and 
fertiUzers  from  land  that  would  have 
been  enrolled  in  CRP.  Conservation 
practices  targeting  water  quality 
improvement  woidd,  therefore,  not  be 
implemented. 

Aquatic  habitat  and  associated  water 
quality  would  be  severely  impacted  due 
to  high  nutrient,  pesticide,  and 
sediment  runoff  from  cropland.  See 
Surface  and  Groundwater  impacts  for 
No  Program. 

Floodplains,  Riparian  Areas,  and 
Wetlands 

Floodplain  function  woiUd  be 
decreased  due  to  a  decrease  in 
permanent  vegetative  cover  and  an 
increase  in  soil  erosion,  sediment,  and 
contaminant  nmoff  frtim  associated 
agricultural  lands.  There  would  also  be 
a  decrease  in  associated  wetland 
restoration  and  riparian  areas  benefiting 
floodplain  function;  a  decrease  in 
riparian  area  function  due  to  a  decrease 
in  permanent  vegetative  cover  and  an 
increase  in  soil  erosion,  sedimentation, 
and  contaminant  nmoff  from  associated 
agricultural  lands;  and  a  decrease  in 
riparian  area  restoration  by  400,000 
acres. 

Wetlands  benefits  would  decrease  due 
to  increased  soil  erosion  rates  resulting 
in  sedimentation  and  contaminant 
runoff  from  farmlands.  There  would  be 
an  increase  in  continued  use  of  farmed 
weUands  and  associated  uplands  by 
approximately  3  million  acres  and  a 
potential  increase  in  wetland 
conversion  caused  by  agricultural 
producers  not  participating  in  USDA 
programs  regulated  by  Title  XII  of  the 
Food  Security  Act  of  1985,  as  amended. 
An  estimated  600,000  acres  of  filter 
strips  and  wetland  buffers  would  not  be 


installed  as  a  result  of  selecting  this 
alternative. 

Natural  Vegetation 

Without  CRP,  25  million  enrolled 
acres  most  likely  would  not  have  been 
planted  to  conservation  cover  and  it 
might  be  assimied  that  the  realized 
positive  impacts  of  that  cover  type  on 
cropland  would  be  absent  or 
considerably  less.  Incurred  benefits  of 
forestlands  to  water  quality,  wildlife, 
and  soil  stabilization  would  not  have 
occurred  in  the  absence  of  CRP. 
Incentives  to  enroll  land  devoted  to  the 
Longleaf  Pine  Conservation  Priority 
Area  (CPA)  woiUd  not  exist. 

Wildlife 

There  would  be  significant  negative 
impacts  on  local  wildlife  populations 
along  with  the  availability  of  localized 
wildlife-based  recreation  such  as 
viewing,  hiking,  hunting,  and  fishing. 
Continued  agricultural  practices  could 
have  a  significant  adverse  impact  on 
nimierous  T&E  species  but  to  what 
extent  and  to  which  species  is 
unknown.  There  are  some  T&E  species 
credited  with  utilizing  CRP-created 
habitat. 

Socioeconomic 

On  a  national  level,  without  CRP,  the 
change  in  acreage  planted  to  the  major 
crops  is  expected  to  be  minimal. 
However,  at  the  local  or  regional  level, 
there  could  be  a  moderate  increase  in 
planted  acreage  creating  economic 
benefits  arising  from  the  additional  need 
for  farm  labor,  as  well  as  demand  for  the 
services  of  agricultural  businesses. 
There  could  also  be  a  possible  loss  of 
recreational  opportunities  and  a 
possible  increased  uncertainty  of 
producer  income,  particularly  for  those 
non-feuming  landowners  and  part-time 
farmers.  The  magnitude  of  uncertainty 
is  likely  to  be  greater  at  the  county  or 
community  level  than  nationally. 

Long-term  expansion  of  cropland 
supply  could  be  beneficial  for  tenants, 
lowering  rents.  In  the  short  term,  the 
increased  supply  of  cropland  could 
raise  rents  due  to  temporary  increase  in 
productivity.  A  potentially  significant 
decline  in  pheasant  habitat  and 
recreational  benefits  nationsilly  and 
regionally  would  be  seen  in  the  absence 
of  CRP,  thus,  potentially  significantly 
declining  of  wildlife  viewing  benefits 
currently  seen  in  the  Great  Plains.  A 
potential  modest  decline  in  wildlife 
viewing  benefits  in  the  Northeastern 
region  would  also  be  seen. 

Land-use  decisions  made  by 
producers  disconnected  from 
environmental  consideration  would  be 
based  on  maximizing  market  income. 


This  woidd  residt  in  losses  in  soil 
quality,  water  quality,  air  quality,  and 
wildlife  habitat  gains. 

B.  No  Action  Alternative  (Continue  CRP 
as  Previously  Implemented) 

Soils 

Soil  erosion  has  decreased  by  450 
million  tons  since  CRP's  inception  and 
additional  soil  erosion  rate  reductions 
would  continue  imder  this  alternative. 
Soil  quality  has  increased  due  to  more 
topsoil  left  on  the  land  and  would 
continue  as  additional  acreage  is 
enrolled. 

Water  Quality 

Surface  water  quality  woidd  continue 
to  improve  as  producers  enroll  land 
under  CRP,  thus  reducing  runoff 
containing  sediments,  nutrients,  and 
pesticides.  TMDL-listed  streams  would 
decrease  as  cropland  is  enrolled  but  this 
would  be  based  on  the  conservation 
practices  installed  on  contract  land  and 
whether  they  directly  target  the 
impairments  causing  the  Usting. 

Drinking  water  sources  and 
groundwater  in  general  would  see  a 
continued  positive  impact  on  both  water 
quality  and  quantity,  as  cropland  is 
taken  out  of  production  and  enrolled  in 
CRP.  This  would  result  in  reduced 
levels  of  pesticides  and  fertilizers  being 
used.  Decreased  sediment  transport 
rates  would  produce  a  positive  impact 
on  aquatic  species  as  further  cropland  is 
enrolled  in  CRP.  Maintenance  of  high 
dissolved  oxygen  levels  and  cool  water 
temperatures  for  aquatic  organisms 
would  continue  as  agricultural  land  is 
enrolled  as  Wetland  buffers. 

Floodplains,  Riparian  Areas,  and 
WeUands 

Floodplain  function  would  increase 
due  to  an  increase  in  permanent 
vegetative  cover  and  a  decrease  in  soil 
erosion,  sediment,  and  contaminant 
runoff  from  agricultural  lands.  There 
woidd  be  an  increase  in  associated 
wetland  restoration  and  riparian  areas 
benefiting  floodplain  function.  Also, 
there  would  be  an  improvement  and 
restoration  of  natural  riparian  area 
functions  through  increased  vegetative 
cover,  and  reduced  sediment  and 
contaminant  runoff  from  associated 
agricultural  lands.  There  would  also  be 
an  increase  in  riparian  areas  by  400,000 
acres. 

Water  quahty  would  improve  from 
the  reduction  in  sediment  and 
contaminant  runoff  from  agricultural 
lands.  Wetland  function  would  be 
restored  to  542,278  acres  of  fanned 
wetlands  and  protection  of  2.8  million 
acres  of  natural  and  fanned  wedands 


from  agricultural  nmoff.  An  additional 
l.B  million  acres  of  wetland  restoration 
and  an  additional  600,000  acres  of  filter 
strips  and  wetland  buffers  protecting 
wptland  water  quality  would  be  seen. 

Natural  Vegetation 

Native  and  introduced  grass  species 
would  continue  to  be  planted  on  eligible 
cropland  producing  residual  benefits  to 
water  quality  and  soils.  Cropland 
enrolled  and  planted  to  tree  practice 
acreage  would  continue  to  cleanse 
runoff  water,  silt,  and  pollutants, 
protecting  and  improving  streams  while 
simultaneously  providing  food  and 
shelter  for  wildlife.  The  Longleaf  Pine 
CPA  would  continue  to  see  enrollment 
of  additional  tree  planting  acres  and 
thus  provide  additional  positive  benefits 
to  water,  soils,  and  wildlife  in  that 
region. 

Wildlife 

kreas  devoted  to  permanent 
vegetation,  wildlife  habitat,  and 
wetlands  would  continue  to  provide 
critical  elements  for  species  as  more 
CRP  acreage  is  enrolled.  Enrollment 
targeted  toward  wildlife  habitat 
enhancement  would  continue  to 
provide  critical  resources  and  establish 
corridors  between  fragmented  habitats. 
Continued  benefits  from  the  availability 
of  wildlife-based  recreation  would  be  a 
positive  impact  under  this  alternative. 
Wetland  restoration  would  continue  to 
benefit  waterfowl  and  upland  game  bird 
species  and  provide  valuable  habitat. 
Wetland  buffers  would  continue  to 
provide  additional  habitat  and 
protection  from  human  disturbance. 
Continued  enhancement  of  wildlife 
habitat  could  produce  positive  impacts 
on  T&E  species. 

Socioeconomic 

No  adverse  impact  on  farm 
employment  at  the  regional  or  state 
level  would  occur.  However,  there 
could  be  possible  adverse  impacts  at  the 
county  or  community  level.  There  is 
insufficient  research  to  support  a 
definitive  conclusion  as  to  the 
magnitude  of  either  of  those  impacts.  A 
minimal  impact  of  CRP  on  cropland 
supply  would  be  seen.  On  a  national 
and  regional  level,  the  effect  of  CRP 
land  rent  appears  to  be  insignificant.  At 
the  State,  county,  or  township  level,  the 
impact  may  be  adverse  and  nominal  to 
moderate  in  magnitude.  There  would  be 
no  change  in  recreational  benefits. 

Landowners  would  benefit  from 
environmental  improvements  and  stable 
income  stream.  Local  communities 
would  benefit  from  enhanced  recreation 
and  lower  costs  to  residents  and 
industry  from  air  and  water 
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improvements.  There  could  be 
potentially  adverse  impacts  to  tenant 
farmers  and  new  farm  startups. 

C.  Environmental  Targeting  Alternative 

Soils 

States  with  CREP  Agreements  would 
see  additional  soil  erosion  reduction  in 
areas  targeted  if  approved  practices 
consist  of  permanent  vegetative  cover 
and  approved  soil  conservation 
practices.  Under  most  targeting 
scenarios,  erosion  could  increase  as 
other  objectives  are  emphasized.  Minor 
benefits  on  soil  erosion  could  be 
accomplished  if  multiple  regions. 
States,  and  watersheds  are  targeted  to 
specifically  address  soil  erosion  by 
utilizing  collaborative  decision  making 
of  all  interested  parties  and  an 
ecosystem  driven  conservadon 
initiative.  Because  of  location,  gross 
sheet  and  rill  erosion  may  be  less. 
Associated  soil  benefits  of  weUands 
would  increase  as  the  FWP  is  opened  to 
all  States.  Overall  enrollment  in  general 
signup  acreage  would  decrease  under 
this  alternative.  As  this  enrollment 
declines,  national  benefits  of  soil 
erosion  reduction  would  be  significantly 
less. 

Water  Quality 

States  with  CREP  Agreements  would 
see  additional  water  quality  benefits  in 
areas  targeted  if  approved  practices 
consist  of  water  quality  enhancement 
conservation  practices.  Moderate 
positive  impacts  on  water  quality  could 
be  accomplished  if  multiple  regions. 
States,  and  watersheds  are  targeted  to 
address  water  quality  impairments  by 
using  collaborative  decision  making  of 
all  interested  parties  and  an  ecosystem 
driven  conservadon  initiative.  This  idea 
could  be  most  beneficial  when 
addressing  effects  in  the  Gulf  of  Mexico 
and  the  Chesapeake  Bay  Region.  TMDL- 
listed  streams  would  likely  decrease 
based  on  the  specific  environmental 
targeting  of  those  watersheds  in  the 
National  Environmental  Target  Area 
(NETA)  that  have  been  identified  as 
contributors  to  the  large-scale  water 
quality  impairment  problem.  Overall 
enrollment  in  general  CRP  signup 
acreage  would  decrease  under  this 
alternative.  As  this  enrollment  declines, 
so  would  the  positive  impacts  these 
acres  play  at  maintaining  good  water 
quality. 

States  with  CREP  Agreements  would 
see  additional  groundwater  quality 
benefits  if  areas  targeted  are  known 
groundwater  source  areas  and  if 
approved  practices  consist  of  water 
quality  enhancement  conservation 
practices.  No  real  national  impacts  to 


groundwater  quality  can  be 
accomplished  if  multiple  regions, 
States,  and  watersheds  are  targeted  to 
address  groundwater  quality 
impairments.  This  would  be  due  to  the 
fact  that  groundwater  issues  tend  to  be 
more  localized  and  could  therefore  be 
better  addressed  through  the  CREP 
Agreements.  TMDL-fisted  streams  could 
decrease  based  on  the  specific 
environmental  targeting  of  those 
watersheds  in  the  NETAs  that  have  been 
identified  as  having  common 
groundwater  quality  problems.  Overall 
enrollment  in  general  CRP  signup 
acreage  would  decrease  under  this 
alternative  along  with  the  subsequent 
positive  impacts  on  groundwater  quality 
and  quantity. 

States  with  CREP  Agreements  would 
see  additional  water  quality  benefits  in 
areas  targeted  which  would  provide 
aquatic  species  with  the  optimal 
conditions  for  species  success  but  only 
if  approved  practices  consist  of  water 
quality  enhancement  conservation 
practices  that  have  been  proven  to 
directly  benefit  aquatic  species  and  their 
associated  habitat.  Minor  national 
benefits  to  aquatic  species  could  be 
accomplished  by  targeting  water  quality 
issues  in  multiple  regions,  States,  and 
watersheds  that  are  impaired  severely. 
Overall,  enrollment  in  General  CRP 
signup  acreage  and  associated  benefits 
to  aquatic  species  would  decrease  under 
this  alternative! 

Floodplains,  Riparian  Areas,  and 
WeUands 

Beneficial  impacts  to  floodplains  as 
described  under  the  No  Action 
Alternative  would  possibly  be  seen  in 
States  with  CREP  Agreements.  Positive 
benefits  to  floodplains  could  be 
accomplished  by  targeting  floodplain 
and  related  resource  issues  in  multiple 
regions.  States,  and  watersheds.  Overall 
enrollment  in  general  CRP  signup 
acreage  and  associated  benefits  to 
floodplains  and  riparian  areas  would  be 
decreased  under  this  alternative. 
However,  the  beneficial  impacts  to 
riparian  areas  as  described  under  the  No 
Action  Alternative  would  be  seen  in 
States  with  CREP  Agreements.  Positive 
benefits  to  riparian  areas  can  be 
accomplished  by  targeting  riparian  areas 
and  related  resource  issues  in  multiple 
regions.  States,  and  watersheds. 

Natural  Vegetation 

Beneficial  impacts  to  wetlands  as 
described  under  No  Action  Alternative 
in  States  with  CREP  Agreements. 
Benefits  to  weUands  could  be 
accomplished  by  targeting  weUands  and 
related  resource  issues  in  multiple 
regions.  States,  and  watersheds.  Overall, 
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enrollment  in  General  CRP  signup 
acreage  and  its  associated  benefits  to 
weUand  areas  would  be  decreased 
under  this  alternative. 

States  with  CREP  Agreements  would 
see  additional  benefits  associated  with 
grasslands  in  areas  targeted  by  approved 
CREP  agreements,  if  approved  practices 
consist  of  native  grass  species 
establishment  conservation  practices. 
Overall,  enrollment  in  General  CRP 
signup  acreage  and  associated  benefits 
to  grasslands  would  be  decreased  under 
this  alternative. 

States  with  CREP  Agreements  would 
see  additional  benefits  associated  with 
forestlands  targeted  by  approved  CREP 
agreements,  if  approved  practices 
consist  of  tree  planting  conservation 
practices.  The  direct  positive  impact  of 
forestland  restoration  would  benefit 
local  CREP  regions  in  a  State  by 
improving  and  protecting  soil  quality, 
water  quality,  and  wildlife  habitat,  and 
by  creating  more  opportunities  to  enjoy 
nature.  Benefits  on  forestlands  if 
multiple  regions,  States,  and  watersheds 
are  targeted  to  address  forestland 
restoration  and  protection  would  be 
most  beneficial  in  the  current  Longleaf 
Pine  CPA  and  other  National  Forestland 
areas  in  ecological  impairment.  Overall, 
enrollment  in  General  CRP  signup 
acreage  and  associated  benefits  to 
forestlands  would  be  decreased  under 
this  alternative. 

Wildlife 

States  with  CREP  Agreements  would 
see  additional  wildlife  benefits  in  areas 
targeted  if  approved  practices  consist  of 
wildlife  enhancement  or  wetland 
restoration  conservation  practices. 
Positive  benefits  to  wildlife  could  be 
accomplished  if  multiple  regions. 
States,  and  watersheds  are  targeted  at 
specifically  addressing  wildlife  habitat 
enhancement  by  utilizing  collaborative 
decision  making  of  all  interested  parties 
and  an  ecosystem-driven  conservation 
initiative.  Overall  enrollment  in  General 
CRP  signup  acreage  and  associated 
benefits  would  be  decreased  under  this 
alternative. 

Benefits  to  T&E  species  and  their 
habitat  are  not  as  likely  at  this  level 
unless  the  species  or  habitat  targeted 
encompasses  large  geographic  areas, 
multiple  States,  or  numerous 
watersheds.  States  with  CREP 
Agreements  would  see  additional  T&E 
species  and  habitat  benefits  in  areas 
targeted  if  approved  practices  consist  of 
conservation  practices  targeting  the 
species  or  species  habitat  in  question. 

Socioeconomic 

Insignificant  effect  would  be 
demonstrated  on  agricultural 


employment  at  the  regional  and  State 
level  with  a  potential  increased 
uncertainty  of  producer  income 
particularly  for  those  non-farming 
landowners  emd  part-time  farmers.  The 
magnitude  of  uncertainty  is  likely  to  be 
greater  at  the  county  or  community  level 
than  at  the  regional  or  national  level. 
There  would  likely  be  a  change  in  the 
regional  distribution  of  enrolled  land 
with  the  decreased  probability  of  the 
enrollment  of  entire  fields  providing  a 
benefit  in  the  increased  supply  of  rental 
land.  A  potential  increase  in  the  supply 
of  cropland  and  a  possible  reduction  in 
enrollment  due  to  it  being  a  voluntary 
program  would  not  ensure  that  all 
allocated  acres  are  enrolled.  The  cost 
would  be  prohibitive.  Some  currently 
participating  communities  may 
experience  reduced  benefits.  These 
impacts  would  be  more  concentrated  in 
communities  located  in  or  near  areas  of 
program. 

D.  Proposed  Action  Alternative  (FSA  's 
Preferred  Alternative) 

Soils 

Cumulative  positive  impacts  on  soils 
would  continue  as  CRP  is  reauthorized 
and  contracts  are  approved  for  10  to  15 
years  with  additional  acreage  allocated 
toward  the  program.  The  increased 
acreage  could  potentially  reduce  soil 
erosion  by  another  40  million  tons. 
Marginal  pastureland  being  devoted  to 
vegetative  cover  would  allow  these 
areas  to  implement  practices  to  help 
reduce  soil  erosion  and  reduce  sediment 
runoff  on  these  land  types.  An  increase 
in  the  cropping  history  requirement  has 
the  potential  to  moderately  impact  soils 
by  targeting  cropland  that  has  been 
under  more  intensive  production  and 
thus  possibly  more  vulnerable  to  wind 
and  water  erosion  than  ciurently 
required  to  enroll  in  CRP.  However, 
positive  impacts  would  continue  on 
those  already  vegetative  areas  because 
the  new  cropping  history  provision 
makes  the  breaking  of  new  ground  to 
create  a  cropping  history  impossible. 
Infeasible-to-farm  areas  smaller  than  50 
percent  of  the  field  size  enrolled  along 
with  a  buffer  would  contribute  to  some 
enhancement  of  soil  quality,  but  only  if 
enrolling  it  would  contribute  to  reduced 
soil  erosion  rates.  The  ability  to 
continue  with  existing  cover  where 
practicable  and  consistent  with  wildlife 
benefits  of  CRP  would  benefit  soils  by 
not  removing  the  established  vegetative 
cover.  The  potential  for  wind  and  water 
erosion  on  plowed  fields  would 
decrease.  Managed  haying,  grazing,  and 
harvesting  will  increase  plant  diversity 
and  vigor.  These  practices  should  not 
produce  any  adverse  impacts  on  soils 


because  they  must  be  included  in  the 
conservation  plan  or  in  the  land 
management  plan  prior  to  contract 
approval.  CREP  Agreements  would 
target  areas  within  States  to  provide 
positive  benefits  to  soil  quality. 
Continued  positive  impacts  on  long- 
term  soil  quality  would  occur  if  States 
place  CREP  land  under  easement. 
Associated  soil  benefits  of  wetlands 
would  increase  as  the  FWP  is  opened  to 
all  States. 

Water  Quality 

Major  positive  impacts  on  surface 
water  quahty  would  continue  as  CRP  is 
reauthorized  and  contracts  are  approved 
for  10  to  15  more  years  with  additional 
acreage  allocated  toward  the  program 
and  additional  acres  being  enrolled  to 
replace  expiring  acres.  A  40-million  ton 
decrease  in  sediment  would  correlate  to 
an  increase  in  water  quality  and  a 
decrease  in  nutrient  and  pesticide  loads. 
Positive  impacts  in  terms  of  reduced 
nonpoint  source  (MPS)  pollutant  loading 
to  achieve  TMDL's  would  occur  when 
producers  enroll  land  that  has  been 
cropped  (4  out  of  6  years  prior  to  2002 
Farm  Bill  enactment),  but  the  impact 
would  be  important  only  if  contract 
land  is  located  within  a  watershed 
having  NPS  issues.  Marginal 
pastureland  being  devoted  to  vegetative 
cover  would  allow  these  areas  to 
implement  practices  to  help  improve 
water  quality  and  reduce  sediment 
runoff  on  these  land  types.  Infeasible  to 
farm  areas  smaller  than  50  percent  of 
the  field  size  enrolled  along  with  a 
buffer  would  contribute  to  the 
enhancement  of  water  quality,  but  only 
if  conservation  practices  targeted  at 
improving  water  quality  are  adopted. 
The  ability  to  continue  with  existing 
cover  where  practicable  and  consistent 
with  wildlife  benefits  of  CRP  would 
benefit  water  quality  by  not  removing 
established  vegetative  cover  and 
decreasing  the  potential  for  wind  and 
water  erosion  on  plowed  fields. 
Managed  haying,  grazing,  and 
harvesting  practices  should  not  produce 
adverse  impacts  on  surface  water  based 
on  the  premise  that  the  practices  must 
be  included  in  the  conservation  plan  or 
in  the  land  management  plan  prior  to 
contract  approval.  Associated  water 
quality  benefits  of  wetlands  would 
increase  as  FWP  goes  nationwide.  CREP 
Agreements  would  target  areas  within 
States  to  provide  positive  benefits  to 
water  quality.  CCRP  would  provide 
buffers  along  streams  to  reduce 
sediment  rirnoff  and  subsequent  water 
quality  improvements  would  give  direct 
positive  benefits  to  aquatic  species. 

There  would  be  continued  cumulative 
positive  impacts  on  groimdwater  quality 
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as  CRP  is  reauthorized  and  contracts  are 
approved  for  10  to  15  years  with 
additional  acreage  allocated  toward  the 
program  and  additional  acres  being 
enrolled  to  replace  expiring  ones. 
Drinking  water  sovuces  and 
groundwater  in  general  would  see  a 
continued  positive  impact  on  both  water 
quality  and  quantity,  as  cropland  is 
taken  out  of  production  and  enrolled  in 
CRP.  This  would  result  in  reduced 
levels  of  pesticides  and  fertilizers  being 
used.  Marginal  pastureland  being 
devoted  to  vegetative  cover  would  allow 
these  areas  to  implement  practices  to 
help  improve  groimdwater  quality  and 
reduce  chemical  leaching  on  these  land 
use  types.  An  increase  in  the  cropping 
history  requirement  has  the  potential  to 
produce  a  positive  impact  on 
groundwater  by  targeting  cropland  that 
has  been  under  more  intensive 
production  and  thus  possibly  more 
vulnerable  to  leaching  than  currently 
required  to  enroll  in  CRP.  Certain 
iiiifeasible  to  farm  areas  less  than  50 
percent  of  the  field  size  enrolled  along 
with  a  buffer  would  contribute  to  some 
enhancement  of  groundwater  quality, 
but  only  if  conservation  practices 
targeted  at  improving  water  quality  are 
installed.  The  ability  to  continue  with 
existing  cover  where  practicable  and 
consistent  with  wildlife  benefits  of  CRP 
would  benefit  water  quality  by  not 
removing  established  vegetative  cover 
and  decreasing  the  potential  for  wind 
and  water  erosion  on  plowed  fields. 
Managed  haying,  grazing,  and 
harvesting  should  not  produce  adverse 
impacts  on  surface  water  based  on  the 
premise  that  it  must  be  included  in  the 
conservation  plan  or  in  the  land 
management  plan  prior  to  contract 
approval.  Associated  groundwater 
quality  benefits  of  wetlands  would 
increase  as  FWP  goes  expands  to  all 
States.  CREP  Agreements  would  target 
areas  within  States  to  provide  positive 
benefits  to  groundwater  quality. 

Floodplains,  Riparian  Areas,  and 
VVetlands 

I  The  expansion  of  FWP  would  allow 
for  an  increased  distribution  and 
acreage  of  wetland  restoration  and 
buffers  nationwide,  decreasing  the  rate 
of  sediment  transport  to  adjacent  water 
bodies  and  increasing  the  associated 
aquatic  species  benefits  described  under 
the  No  Action  Alternative.  The  size  of 
eligible  wetlands  would  be  increased 
from  5  acres  to  10  acres,  providing  an 
increase  in  potential  acreage  that  could 
benefit  aquatic  species  by  2.8  million 
acres.  Managed  haying,  grazing,  and 
harvesting  should  not  produce  adverse 
impacts  to  aquatic  species  based  on  the 
premise  that  requirements  for  these 


practices  must  be  included  in  the 
conservation  plan  or  in  the  land 
inanagement  plan  prior  to  contract 
approval,  so  aquatic  species  associated 
with  the  environmentally  targeted 
enrolled  land  are  not  adversely  affected. 
CREP  Agreements  would  target  areas 
within  States  to  provide  positive 
benefits  to  aquatic  species.  CCRP  would 
provide  buffers  along  streams  to  reduce 
sediment  nmoff,  and  subsequently 
improve  water  quality,  which  would 
have  direct  positive  benefits  on  aquatic 
species. 

Beneficial  impacts  to  floodplains,  as 
described  under  the  No  Action 
Alternative,  would  continue  as  CRP  is 
reauthorized  and  contracts  are  approved 
for  10  to  15  more  years  with  additional 
acreage  allocated  toward  the  program 
and  additional  acres  being  enrolled  to 
replace  expiring  acres.  There  would  be 
an  increase  in  potential  acreage  of 
beneficial  impacts  to  floodplains  by  2.8 
million  acres.  There  would  be 
continued  benefits  fi-om  hardwood  tree 
contracts  associated  with  floodplains  for 
an  additional  year.  Beneficial  impacts  to 
floodplains  in  States  with  CREP 
Agreements  in  place  would  be  the  same 
as  those  described  under  the  No  Action 
Alternative.  Also,  permanent  easements 
under  CREP  would  provide  continued 
maintenance  of  floodplains  functions 
and  values. 

Beneficial  impacts  to  riparian  areas, 
as  described  under  the  No  Action 
Alternative,  would  continue  as  CRP  is 
reauthorized  and  contracts  are  approved 
for  10  to  15  years  with  additional 
acreage  allocated  toward  the  program 
and  additional  acres  being  enrolled  to 
replace  expiring  ones.  There  would  be 
an  increase  in  potential  acreage  of 
beneficial  impacts  to  riparian  areas  by 
2.8  million  acres  and  continued  benefits 
from  hardwood  tree  contracts  associated 
with  riparian  areas  for  an  additional 
year.  There  would  also  be  benefits  from 
devotion  of  marginal  pastureland  to 
vegetation,  particularly  trees  in  riparian 
areas.  The  use  of  CCRP  would  target 
riparian  areas  by  protecting  them  as 
buffers  with  permanent  vegetative 
cover,  which  would  reduce  nmoff.  The 
abiUty  to  continue  with  existing  cover 
where  practicable  and  consistent  with 
wildlife  benefits  of  CRP  will  benefit 
associated  riparian  areas.  Beneficial 
impacts  to  riparian  areas  in  States  with 
CREP  Agreements  in  place  would  be  the 
same  as  those  described  under  the  No 
Action  Alternative.  Also,  permanent 
easements  under  CREP  would  provide 
continued  maintenance  of  these  riparian 
areas  functions  and  values.  Permitting 
haying  and  grazing  in  response  to 
drought  or  other  emergencies  should 
have  minor  impacts  on  riparian  areas. 


Potential  increase  in  eligible  acreage  for 
buffer  establishment  when  more  than  50 
percent  of  the  field  is  ehgible  for 
enrollment  and  the  other  half  is 
infeasible  to  farm.  The  increased 
distribution  and  acreage  of  wetland 
restoration  and  buffers  nationwide 
through  FWP  expansion  will  benefit 
eligible  associated  riparian  areas. 

Beneficial  impacts  to  wetlands,  as 
described  under  the  No  Action 
Alternative,  would  continue  as  CRP  is 
reauthorized  and  contracts  are  approved 
for  10  to  15  years  with  additional 
acreage  allocated  toward  the  program 
and  additional  acres  being  enrolled  to 
replace  expiring  ones.  There  would  be 
an  increase  in  potential  acreage  of 
beneficial  impacts  to  wetlands  by  2.8 
million  acres.  Land  eligibility  for  CRP 
re-enrollment  will  extend  associated 
beneficial  impacts  to  wetlands  for 
another  10  to  15  years.  There  would  be 
continued  benefits  fi-om  hardwood  tree 
contracts  associated  with  wetlands  for 
an  additional  year  and  an  increase  in 
potential  wetland  acres  from  conversion 
of  marginal  pastiu-eland  to  wetlands. 
The  ability  to  continue  with  existing 
cover  where  practicable  and  consistent 
with  wildlife  benefits  of  CRP  will 
benefit  wetland  water  quality  by  not 
removing  established  vegetative  cover 
and  increasing  the  potential  for  wind 
and  water  erosion  on  plowed-up  fields. 
There  would  be  beneficial  impacts  to 
wetland  water  quality  fi-om  increased 
conservation  of  surface  and 
groundwater  in  agricultural  operations. 
An  increased  distribution  of  wetland 
restoration  and  buffer  acreage  would 
potentially  be  seen  nationwide  through 
the  expansion  of  FWP.  Wetland 
functions  would  potentially  increase 
through  FWP  expansion  of  allowable 
wetland  restoration  acreage  from  5  to  10 
acres.  State  CREP  Agreements  could 
target  sensitive  areas  with  large  numbers 
of  wetlands  and  permanent  easements 
could  provide  protection  of  wetlands 
and  associated  buffers. 

Natural  Vegetation 

Grasslands  throughout  the  country 
would  benefit  as  more  acreage  is 
enrolled  implementing  the 
establishment  of  grass  cover.  However, 
new  EBI  scoring  is  currently  being 
developed  in  connection  with  new 
regulations  to  implement  CRP  in 
accordance  with  the  provisions  of  the 
2002  Farm  Bill.  Ecological  benefits 
associated  with  tree  planting 
conservation  practices  would  continue 
for  an  additional  10  to  15  years. 
Additional  croplands  enrolled  and 
planted  with  tree  practices  would 
continue  to  cleanse  silt  and  pollutants 
from  runoff  water,  especially  if  installed 
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in  riparian  areas,  thereby  protecting  and 
improving  streams  while 
simultaneously  providing  food  and 
shelter  for  wildlife  for  an  additional  10 
to  15  years  of  CRP  contracts.  Marginal 
pastureland  in  additional  tree  practice 
acreage  would  continue  to  be  em-olled 
along  with  other  continuous  practices 
that  involve  tree  plantings,  such  as: 
Shelter  belts,  field  windbreaks,  and 
living  snow  fences  implemented  on 
sensitive  cropland  enrolled.  However, 
the  new  provision  would  allow  grasses, 
forbs,  and  shrubs  to  be  planted  on 
marginal  pastureland  along  with  trees, 
resulting  in  a  positive  impact  through 
the  creation  of  habitat  from  which 
multiple  species  may  benefit.  State 
CREP  Agreements  would  target  areas 
where  plantings  of  certain  species,  such 
as  hardwoods,  would  improve  local 
ecosystems  and  provide  associated 
benefits  to  water  quality  and  wildlife. 

Wildlife 

Land  with  wildlife  habitat  benefits 
could  be  increased  by  almost  3  million 
acres.  However,  the  amount  of  quality 
habitat  would  be  dependent  on  the 
types  of  vegetation  planted.  Managed 
haying,  grazing  and  harvesting,  along 
with  wind  tiubine  placement,  if  done 
correctly  and  in  accordance  with 
conservation  plans,  would  have  little  or 
no  impact  on  resident  wildlife. 
Permitting  existing  cover  to  continue, 
where  practicable  and  consistent  with 
wildlife  benefits  of  CRP,  would 
continue  to  have  lasting  positive 
impacts  on  wildlife  habitat  already 
established  with  vegetative  cover.  This 
would  be  true  as  long  as  the 
maintenance  schedule  documented  in 
the  conservation  plan  is  followed.  An 
increase  in  acreage  allocated  to  CRP 
could  increase  the  amount  of  upland 
game  habitat,  habitat  used  by  birds  and 
neo-tropical  migrants  and  the  amount  of 
protected  wetlands,  simultaneously  and 
proportionally  increasing  the  recreation 
chances  for  those  people  who  like  to 


bird  watch,  hunt,  fish,  and  to  enjoy 
nature.  State  CREP  Agreements  would 
target  specific  areas  with  needs 
associated  with  wildlife  habitat 
protection  and  restoration  and  achieve 
additional  benefits.  Permanent 
protection  of  wildlife  through  the  use  of 
easements  could  also  be  achieved  with 
the  use  of  State  CREP  Agreements. 
CCRP  could  provide  positive  benefits  to 
certain  wildlife  species  by  establishing 
grassed  and  forested  buffers. 

Additional  acreage  allocated  to  CRP 
could  potentially  have  a  positive  impact 
on  almost  3  million  additional  acres  of 
protected  land  that  could  be  used,  in 
part,  as  habitat  by  many  T&E  species. 
States  with  CREP  Agreements  would  see 
additional  T&E  species  and  habitat 
benefits  in  areas  targeted  by  the 
approved  CREP  agreement,  if  approved 
practices  consist  of  conservation 
practices  targeting  the  species  or  species 
habitat  in  question. 

Socioeconomic 

There  would  be  insignificant  adverse 
impacts  on  agricultural  employment  in 
areas  gaining  in  CRP  enrollment  and 
potential  insignificant  adverse  impacts 
on  agricultvu-al  employment  in  areas 
losing  CRP  enrollment.  No  impact 
would  be  predicted  on  agricultural  land 
rents  at  the  regional  and  national  level. 
Reallocation  of  income  within  the  local 
economy  with  possible  increased 
agricultural  output,  income  in  non- 
agricultural  sectors  of  the  economy  and 
additional  spending  on  agricultural 
inputs.  Reallocation  could  affect  leakage 
of  value  added  from  the  local  economy. 
There  would  be  potential  beneficial, 
long-term  and  nominal  to  moderate 
increase  in  agricultural  land  values  from 
a  reduction  in  the  cropland  supply  and 
the  capitalization  of  CRP  income  into 
land  value.  A  potential  increase  in 
recreational  opportunities  and  shifts  in 
recreational  opportunities  between 
regions  would  provide  certainty  to  the 
participants  of  CRP-related  income  over 
the  long  term. 


The  impacts  would  be  similar  to  those 
identified  under  No  Action  Alternative. 
The  changes  would  improve  program 
performance  and  increase  flexibility  but 
would  not  substantially  alter  program 
effects  on  social  community. 

V.  Rationale  for  Decision 

The  Proposed  Action  Alternative 
complies  with  the  2002  Farm  Bill, 
provides  FSA  the  most  flexibility  in 
terms  of  program  implementation  and 
environmental  targeting,  increases  the 
significant  positive  benefits  of  CRP,  and 
is  the  most  balanced  approach  to 
achieving  long-term  program  goals.  The 
No  Program  Alternative  was  used  as  an 
analytical  baseline.  The  Current 
Program  Alternative  would  continue  to 
produce  positive  benefits  but  without 
the  enhancements  of  the  2002  Farm  Bill. 
The  Environmental  Targeting 
Alternative  rims  a  risk  of  under- 
enrollment  and,  therefore,  lost 
environmental  benefits.  Many  of  the 
beneficial  aspects  of  the  enviromnental 
targeting  alternative  are  already 
included  in  the  proposed  action  through 
CREP  and  CCRP. 

VI.  Implementation  and  Monitoring 

FSA  will  implement  CRP,  CREP, 
CCRP  and  FWP  in  a  manner  that 
provides  the  greatest  amount  of  benefits 
to  the  environment  while  causing  the 
least  amount  of  adverse  impacts.  FSA 
will  ensure  that  impacts  are  minimized 
through  a  process  of  completing  site 
specific  enviromnental  evaluations  for 
each  approved  contract  as  well  as 
progranunatic  environmental 
assessments  for  CREP  agreements. 

Signed  in  Washington,  DC,  on  May  2,  2003. 

James  R.  Little, 

Administrator.  Farm  Service  Agency  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-11406  Filed  5-5-03;  3:35  pm] 
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Executive  Order  13298  of  May  6,  2003 

Termination  of  Emergency  With  Respect  to  the  Actions  and 
Policies  of  Unita  and  Revocation  of  Related  Executive  Orders 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.],  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.)  (NEA),  section  5  of  the  United  Nations  Participa- 
tion Act  of  1945,  as  amended  (22  U.S.C.  287c),  and  section  301  of  title 
3,  United  States  Code,  and  in  view  of  United  Nations  Security  Council 
Resolution  1448  of  December  9,  2002, 

I,  GEORGE  W.  BUSH,  President  of  the  United  States  of  America,  find  that 
the  situation  that  gave  rise  to  the  declaration  of  a  national  emergency  in 
Executive  Order  12865  of  September  26,  1993,  with  respect  to  the  actions 
and  policies  of  the  National  Union  for  the  Total  Independence  of  Angola 
(UNITA),  and  that  led  to  the  steps  taken  in  that  order  and  in  Executive 
Order  13069  of  December  12,  1997,  and  Executive  Order  13098  of  August 
18,  1998,  has  been  significantly  altered  by  the  recent  and  continuing  steps 
toward  peace  taken  by  the  Government  of  Angola  and  UNITA.  Accordingly, 
I  hereby  terminate  the  national  emergency  declared  in  Executive  Order  12865, 
revoke  Executive  Orders  12865,  13069,  and  13098,  and  order: 

Section  1.  Pursuant  to  section  202  of  the  NEA  (50  U.S.C.  1622),  termination 
of  the  national  emergency  with  respect  to  the  actions  and  policies  of  UNITA 
shall  not  affect  any  action  taken  or  proceeding  pending,  not  finally  concluded 
or  determined  as  of  the  effective  date  of  this  order,  or  any  action  or  proceeding 
based  on  any  act  committed  prior  to  the  effective  date  of  this  order,  or 
any  rights  or  duties  that  matured  or  penalties  that  were  incurred  prior 
to  the  effective  date  of  this  order. 

Sec.  2.  This  order  in  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity  by  any 
party  against  the  United  States,  or  its  departments,  agencies,  entities,  officers, 
employees,  or  agents. 

Sec.  3.  (a)  This  order  is  effective  12:01  a.m.  eastern  daylight  time  on  May 
7,  2003. 
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(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  ill 
the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
May  6,  2003. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  8,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfate,  and 
stand-alone  semichemical 
pulp  mills 

Con-ection;  published  5-8- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
18  GHz  frequency  band 
redesignation,  satellite 
earth  stations  blanket 
licensing,  and  additional 
spectrum  allocation  for 
broadcast  satellite 
service  use;  published 
4-8-03 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

Delaware;  published  4-8-03 
irfTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critical  habitat 
designations — 
Bexar  County,  TX, 

invertebrate  species; 

published  4-8-03 
Scotts  Valley  polygonum; 

published  4-8-03 

IhlTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  published  5-8-03 

Wyoming;  published  5-8-03 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 

procedures: 

Transfers  and  licenses  of 
copyright  granted  in  or 
after  1978;  notices  of 


termination;  published  4-8- 
03 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 
Victims  of  terrorism; 
published  5-8-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  published  4-23-03 
Bomt)ardier;  published  4-23- 

03 
Raytheon;  published  4-3-03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Child  restraint  anchorage 
systems;  published  5-8- 
03 

TREASURY  DEPARTMENT 
Fiscal  Service 

Book-entry  Treasury  savings 
bonds: 
New  Treasury  Direct 

system;  Series  EE; 

published  5-8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Bluet)erry  promotion,  research, 
and  information  order: 
U.S.  Highbush  Blueberry 
Council;  name  change 
and  membership  Increase; 
comments  due  by  5-12- 
03;  published  3-12-03  [PR 
03-05844] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
comments  due  by  5-12- 
03;  published  3-12-03  [FR 
03-05843] 
Onions  grown  in — 
Texas;  comments  due  by  5- 
12-03;  published  3-11-03 
[FR  03-05540] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Pori<  promotion,  research,  and 
consumer  information  order; 


comments  due  by  5-12-03; 
published  3-13-03  [FR  03- 
06163] 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  5- 
12-03;  published  4-22-03 
[FR  03-09844] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Classical  swine  fever; 
disease  status  change —    ■ 
East  Anglia;  comments 
due  by  5-12-03; 
published  3-13-03  [FR 
03-06059] 
Noxious  weeds: 
Kikuyu  grass  cultivars; 
comments  due  by  5-16- 
03r  published  5-2-03  [FR 
03-10875) 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Indian  Trit>al  Land 
Acquisition  Program; 
revision ;  comments  due 
by  5-13-03;  published  3- 
14-03  [FR  03-06162] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Crab  species  license 
limitation;  comments 
due  by  5-14-03; 
published  4-29-03  [FR 
03-10556] 
Rock  sole  and  yellowfin 
sole;  comments  due  by 
5-12-03;  published  3-28- 
03  [FR  03-07516] 
Rock  sole  and  yellowfin 
sole;  comments  due  by 
5-12-03;  published  4-18- 
03  [FR  03-09618] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Critical  Energy  Infrastructure 
Information;  comments 
due  by  5-16-03;  published 
4-16-03  [FR  03-09267] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Primary  aluminum  reduction 
plants;  comments  due  by 
5-16-03;  published  3-17- 
03  [FR  03-06303] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
District  of  Columbia; 
comments  due  by  5-16- 
03;  published  4-16-03 
[FR  03-09343] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
District  of  Columbia; 
comments  due  by  5-16- 
03;  published  4-16-03 
[FR  Q3-09344] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines; 
nonroad  engine  definition; 
comments  due  by  5-12- 
03;  published  4-11-03  [FR 
03-08956] 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Gas  turbines;  comments 
due  by  5-14-03:  published 
4-14-03  [FR  03-08151] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Florida;  comments  due  t»y 
5-14-03;  published  4-14- 
03  [FR  03-08954] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  5-12-03;  published 
4-11-03  [FR  03-08829] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plar^s 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  5-12-03;  published 
4-11-03  [FR  03-08830] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 
Air  Quality  Models 
Guideline;  comments 
due  by  5-15-03; 
published  4-15-03  [FR 
03-08542] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-16-03;  published  4-16- 
03  [FR  03-09042] 
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New  York;  comments  due 
by  5-12-03;  published  4- 
10-03  [FR  03-08826] 

Wisconsin;  comments  due 
by  5-12-03;  published  4- 
10-03  [FR  03-08535] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  5-12-03;  published  4- 
10-03  [FR  03-08536] 
Hazardous  waste  program       * 
authorizations: 

Nebraska;  comments  due  by 
5-12-03;  published  4-10- 
03  [FR  03-08835] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Nebraska;  comments  due  by 
5-12-03;  published  4-10- 
03  [FR  03-08836] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Tennessee:  comments  due 
by  5-12-03;  published  4- 
11-03  [FR  03-08664] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Tennessee;  comments  due 

by  5-12-03;  published  4- 

11-03  fFR  03-08665] 
Texas;  comments  due  by  5- 

15-03;  published  4-15-03 

[FR  03-09043] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Texas;  comments  due  by  5- 
15-03;  published  4-15-03 
IFR  03-09044] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Utah;  comments  due  by  5- 
12-03;  published  4-10-03 
[FR  03-08833] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Utah;  comments  due  by  5- 
12-03;  published  4-10-03 
[FR  03-08834] 
Solid  wastes: 

Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 


IBM  semiconductor 
manufacturing  facility, 
Hopewell  Junction,  NY; 
comments  due  by  5-14- 
03;  published  4-14-03 
[FR  03-09047] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Pharmaceutical 
manufacturing;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-05715] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Phamiaceuticai 
manufacturing;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-05716] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Interstate  pay-per-call  and 
other  information  services; 
toll-free  numbers  caller 
charges,  etc.;  comments 
due  by  5-12-03;  published 
3-27-03  [FR  03-07319] 
Radio  frequency  devices: 
Unlicensed  devices 
operating  in  additional 
frequency  bands; 
feasibility;  comments  due 
by  5-16-03;  published  4- 
21-03  [FR  03-09688] 
Radio  stations;  table  of 
assignments: 
Alabama  and  Georgia; 
comments  due  by  5-12- 
03;  published  4-10-03  [FR 
03-08754] 
California;  comments  due  by 
5-12-03;  published  4-10- 
03  [FR  03-08753] 
Oregon;  comments  due  by 
5-12-03;  published  4-8-03 
[FR  03-08407] 
Television  broadcasting: 
Rural  Translator  Service; 
National  Translation 
Association's  rulemaking 
petition;  comments  due  by 
5-16-03;  published  3-17- 
03  [FR  03-06274] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

North  American  Free  Trade 
Agreement  (NAFTA): 
Disassembly  operations; 
tariff  treatment;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-06051] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 


Single  family  mortgage 
insurance — 
Adjustable  rate 

mortgages;  eligibility; 

comments  due  by  5-12- 

03;  published  3-11-03 

[FR  03-05890] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critical  habitat 

designations — 

Bull  trout;  Klamath  River 
and  Columbia  River 
distinct  population 
segments;  comments 
due  by  5-12-03; 
published  2-11-03  [FR 
03-03369] 

Desert  yellowhead; 
comments  due  by  5-13- 
03;  published  3-14-03 
[FR  03-06131] 
Migratory  bird  hunting: 

Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  5-15- 
03;  published  5-6-03  [FR 
03-11155] 
Migratory  bird  permits: 

Double-crested  conmorant 
management;  comments 
due  by  5-16-03;  published 
3-17-03  [FR  03-06174] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Texas;  comments  due  by  5- 
12-03;  published  4-10-03 
[FR  03-08807] 

West  Virginia;  comments 
due  by  5-14-03;  published 
4-14-03  [FR  03-09033] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 

Supplemental  standards  of 
ethical  conduct  for  Institute 
of  Museum  and  Library 
Sciences  employees; 
comments  due  by  5-14-03; 
published  4-14-03  [FR  03- 
08989] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Sarbanes-Oxley  Act  of 
2002;  implementation — 
Exchange  Act  reports; 
disclosure  certification; 
comments  due  by  5-15- 
03;  published  3-31-03 
[FR  03-07310] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products  and  parts; 
certifrcation  procedures: 
Production  Approval 
Holder's  quality  system; 
products  and/or  parts  that 
have  left  system, 
performing  work  on;  policy 
statement;  comments  due 
by  5-12-03;  published  3- 
12-03  [FR  03-05926] 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  5-12-03;  published  4- 
11-03  [FR  03-08891] 
Airbus;  comments  due  by  5- 
12-03;  published  4-11-03 
[FR  03-08893] 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by  5- 
15-03;  published  4-15-03 
[FR  03-09137] 
Boeing;  comments  due  by 
5-12-03;  published  4-15- 
03  [FR  03-09138] 
Eurocopter  France; 
comments  due  by  5-13- 
03;  published  3-14-03  [FR 
03-06137] 
Lockheed  Martin;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05582] 
Pilatus;  comments  due  by 
5-12-03;  published  4-4-03 
[FR  03-08199] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon;  comments  due  by 
5-17-03;  published  4-3-03 
[FR  03-08066] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05583] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05691] 
Titeflex  Corp.;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-06043] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  5-15-03;  published 
4-4-03  [FR  03-08142] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E2  airspace;  comments 
due  by  5-15-03;  published 
4-15-03  (FR  03-09081] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iranian  transactions  and  Iraqi 
sanctions  regulations: 
(Humanitarian  activities  by 
nongovemmental 
organizations; 
authorization;  comments 
due  by  5-12-03;  published 
3-12-03  [FR  03-05952] 
TREASURY  DEPARTMENT 
Alcohol  and  Totiacco  Tax 
and  Trade  Bureau 
Electronic  signatures; 
electronic  submission  of 


forms;  comments  due  by  5- 
12-03;  published  4-11-03 
[FR  03-08816] 
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Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Phalaenopsis  orchids  from  Taiwan;  approved  growing 
media,  24915 

Army  Department 

See  Engineers  Corps 

NOTICES 

Privacy  Act: 

Systems  of  records,  24954-24959 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community-Focused  Initiative  to  Reduce  Burden  of 
Asthma,  Diabetes,  and  Obesity,  25035-25047 
Meetings: 
Healthcare  Infection  Control  Practices  Advisory 
Committee,  25047 

Citizenship  and  Immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25054-25055 

Coast  Guard 

RULES 

Drawbridge  operations: 

Louisiana,  24883 

New  Jersey,  24882 

New  York,  24882-24883 
Ports  and  waterways  safety: 

Neches  River,  TX;  safety  zones,  24883-24885 


Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

RULES 

Employee  responsibilities  and  conduct: 

Obsolete  regulations  removed,  24878-24879 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  24919-24920 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  24918-24919 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Korea,  24929-24930 

Commodity  Futures  Trading  Commission 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Futures  commission  merchants  and  introducing 

brokers;  customer  identification  programs,  25148- 
25162 

Comptroller  of  the  Currency 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions,  etc.; 

customer  identification  programs,  25089-25113 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
RULES 

Acquisition  regulations: 
Foreign  acquisition 
Correction,  25088 
Privacy  Act;  implementation,  24880-24881 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  24930-24931 
Meetings: 
Defense  Business  Practice  Implementation  Board,  24931- 

24932 
Science  Board,  24932 
Scientific  Advisory  Board,  24932 
Privacy  Act: 

Systems  of  records,  24935-24944 
.     Inspector  General,  24932-24933,  24937-24938 
Joint  Chiefs  Office,  24934-24935 
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Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 

Foreign  Language  Assistance  Program,  24978-25004 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Disability  and  Rehabilitation  Research  Projects  and 

Centers  Program,  25006-25019 
Rehabilitation  Research  and  Training  Centers  Program, 
25004-25006,  25019-25023 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Alcatel  USA  Marketing,  Inc.,  25061-25062 

Alpha  Omega  Jet  Services,  Inc.,  25062 

Atlantic  Metal  Products,  25062 

BASF  Corp.,  25062 

Casco  Products,  Inc.,  25062  • 

Chorum  Technologies,  L.P.,  25063 

Daniel  Blanton,  25063 

Diamond  Brands,  25063 

Garden  State  Tanning,  25063 

International  Garment  Processors,  25063 

Lonestar  Cutting  Services,  Inc.,  25063 

Lonza  Group,  25064 

Malthus  Diagnostics,  Inc.,  25064 

Mann  Edge  Tool  Co.  et  al.,  25064 

Powrerex,  Inc.,  25064 

Tecumseh  Products  Co.,  25064-25065 

Tower  Automotive,  Inc.,  25065 

Zilog,  Inc.,  25065 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Arizona  Chemical  Co.  et  al.,  25059-25061 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
25065-25066 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lee  and  Bastrop  Coimties,  TX;  Aluminum  Co.  of 
America,  Inc.'s  Three  Oaks  Mine,  24959 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  24885-24888 
Superfund  program: 
Small  Business  Liability  Relief  and  Brownsfields 

Revitalization  Act;  innocent  landowners;  standards 
and  practices  for  all  appropriate  inquiry,  24888- 
24891 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availabihty,  25023-25026 
Weekly  receipts,  25023 
Pesticide,  food,  and  feed  additive  petitions: 

Jeneil  Biosurfactant  Co.,  25026-25029 
Reports  and  guidance  docimients;  availability,  etc.: 
Permitting  information  and  Federal  facility  identification; 
data  standards,  25029-25032 


Waste  Isolation  Pilot  Plant;  determinations  of  compliance 
with  applicable  Federal  environmental  laws  (2000-  j 
2002),  25032 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Rolls  Royce  Deutschland  Ltd.  &  Co.  KG,  24861 
Area  navigation  routes,  24864-24866 
Class  D  and  Class  E  airspace,  24866-24868 
Class  E  airspace,  24868-24874 
Jet  routes,  24874 
NOTICES 
Air  traffice  operating  and  flight  rules,  etc.: 

Oceanic  airspace  designation;  correction,  25081-25082 
Exemption  petitions;  sunmiary  and  disposition,  25082 
Passenger  facility  charges;  applications,  etc.; 

Acadiana  Regional  Airport,  LA,  25082-25083 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25032-25033 

Federal  Deposit  Insurance  Corporation 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions,  etc.; 

customer  identification  programs,  25089-25113 

Federal  Highway  Administration 

NOTICES' 

Enviroimiental  statements;  notice  of  intent: 
Solano  County,  CA,  25083 

Federal  Railroad  Administration 

RULES 

Railroad  safety  enforcement  procedures: 
Small  entities  subject  to  railroad  safety  laws;  policy 
statement,  24891-24895 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25083-25084 

Federal  Reserve  System 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  imions,  etc.; 

customer  identification  progTcuns,  25089-25113 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  25033-25034 
Formations,  acquisitions,  and  mergers,  25034 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
National  Key  Deer  Refuge,  FL,  25058 
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Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Waterman's  Realty  Co./Winchester  Creek  L.P.; 
1 1  Delmarva  fox  squirrel,  25058-25059 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Dockets  Management  Branch;  address  change,  24879- 
24880 
PROPOSED  RULES 

Public  Health  Security  and  Bioterrorism  Preparedness  and 
Response  Act  of  2002;  implementation: 
Food  for  human  and  animal  consumption; 

manufacturing,  processing,  packing,  transporting, 
distribution,  etc.;  records  establishment  and 
maintenance,  25187-25240 
Food  for  human  consumption;  administrative  detention, 
25241-25271 
NOTICES 
Food  additive  petitions: 

Food  Steris  Corp.,  25048 
Meetings: 
FDA  and  OCRA:  Understanding  the  Changing  Landscape; 

educational  conference,  25049 
Psvchopharmacologic  Drugs  Advisory  Committee,  25049 
Risk  management  activities;  workshop,  25049-25050 
Toxicological  Research  National  Center  Science  Advisory 
Board.  25050-25051 
Reports  and  guidance  documents;  availability,  etc.: 

Dental  amalgam  in  humans;  information  request,  25047- 

25048 
FDA  Modernization  Act  of  1997— 

:ognized  Standards  List  modifications  (Recognition 
List  Nimiber:  008);  correction,  25051 
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Forest  Service 

NOTICES 
Meetings: 
Resource  Advisory  Committees — 
North  Mt.  Baker-Snoqualmie,  24916 

General  Services  Administration 

NOTICES 
Federal  travel: 
Per  diem  localities;  maximum  lodging  and  meal 
allowances,  25034-25035 

Grain  inspection,  Packers  and  Stockyards  Administration 

RULES 
Fees: 
Rico  inspection  services,  24859-24861 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Black  Lung  Clinics  Program,  25051-25052 
National  Health  Service  Corps: 
Recaruitment  of  clinicians  to  become  commissioned 

officers  and  of  sites  for  assigrmient  of  CO's,  25052- 
25053 


Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Indian  Community  Development  Block  Grant  Program, 
25055-25057 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus' Federal  property,  25057 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
American  Indian  and  Alaska  Native  Children,  Youth,  and 

Families  Mental  Health  and  Commimity  Safety 

Initiative;  correction,  25088 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Stock  dispositions;  suspension  of  losses 
Correction,  24880 
PROPOSED  RULES 
Income  taxes: 
Partnership;  noncompensator\'  options 

Hearing  cancellation,  24903 
Split-dollar  life  insurance  arrangements;  hearing,  24898- 
24903 

international  Trade  Administration 

NOTICES 

Antidumping: 
Oil  country  tubular  goods  fi'om — 
Mexico,  24920 
Countervailing  duties: 
Stainless  steel  sheet  and  strip  in  coils  from — 
France,  24921-24928 
Applications,  hearings,  determinations,  etc.: 
Health  and  Human  Services  Department,  National 

histitutes  of  Health,  NC,  24921 
Vanderbih  University,  24921 

Latx>r  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES  '  ■    , 

Meetings: 
Resoiu-ce  Advisory  Committees — 
Coos  Bay  District,  25059 

Management  and  Budget  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.:  ' 

Small  Business  Paperwork  Relief  Task  Force;  draft  report, 
25165-25186 
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Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25066-25068 


National  Credit  Union  Administration 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  unions,  etc.; 

customer  identification  programs,  25089-25113 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
^Northeast  multispecies;  correction,  24914 
Marine  mammals: 
Incidental  taking — 
San  Nicolas  Island,  CA;  missile  launch  operations; 
pinnipeds,  24905-24913 
NOTICES 
Permits: 
Endangered  and  threatened  species,  24928-24929 

National  Park  Service 

RULES 

Airworthiness  directives: 
New  Piper  Aircraft,  Inc.,  24861-24864 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Glen  Ellen  Subwatershed,  lA,  24916-24918 

Navy  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  24904-24905 

NOTICES 

Privacy  Act: 

Systems  of  records,  24959-24978 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Florida  Power  Corp.,  25069-25070 
Pathfinder  Mines  Corp.,  25070-25071 

Occupational  Safety  and  Health  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Ergonomics  for  prevention  of  musculoskeletal  disorders; 
retail  grocery  store  guidelines,  25068-25069 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Mother's  Day  (Proc.  7674),  25277-25278 


EXECUTIVE  ORDERS 

Termination  of  Emergency  with  respect  to  the  actions  and 
policies  of  UNITA  and  revocation  of  related  Executive 
Orders  [Editorial  Note:  The  entry  for  this  document, 
published  at  68  FR  24857  in  the  Federal  Register  of 
May  8,  2003,  was  inadvertently  omitted  from  that 
issue's  table  of  contents  under  Presidential 
Documents.],  24855-24858 

ADMINISTRATIVE  ORDERS 

Iraq;  delegation  of  functions  under  the  Emergency  Wartime 
Supplemental  Appropriations  Act,  2003  (Memorandum 
of  May  6,  2003),  25273-25275 

Railroad  Retirement  Board 

NOTICES 

Meetings: 
Actuarial  Advisory  Committee,  25071 

Securities  and  Exchange  Commission 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation— 
Broker-dealers;  customer  identification  programs, 

25112-25131 
Mutual  funds;  customer  identification  programs, 
25130-25149 
NOTICES 

Meetings;  Sunshine  Act,  25071 
Self-regulatory  organizations;  proposed  rule  changes: 
New  York  Stock  Exchange,  Inc.,  25071-25074 
Pacific  Exchange,  Inc.,  25074-25076 
Philadelphia  Stock  Exchange,  Inc.,  25076-25079 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Texas,  25079 
Meetings: 
District  and-  regional  advisory  councils — 

Texas,  25079 
Regional  Fairness  Boards — 
Region  V;  hearing,  25079-25080 

Social  Security  Administration 

PROPdSED  RULES 

Social  security  benefits  and  supplemental  security  income: 
Federal  old-age,  survivors,  and  disability  benefits,  and 
aged,  blind,  and  disabled — 
Immune  system  disorders;  medical  criteria  for 
evaluation,  24896-24898 

State  Department 

RULES 

International  Traffic  in  Arms  regulations: 

U.S.  Munitions  List;  amendments;  correction,  25088 
NOTICES 

Meetings: 
Shipping  Coordinating  Committee,  25080-25081 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  Action  Grant  for  Service  Systems  Change, 
25053-25054 
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Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Norfolk  Southern  Railway  Co.,  25084-25085 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Thrift  Supervision  Office 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  imions,  etc.; 
customer  identification  programs,  25089-25113 


Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Surface  Transportation  Board 

RULES 

Special  regulations: 
Air  travel;  nondiscrimination  on  basis  of  disability — 
Service  animals  in  air  transportation;  guidance,  24874- 
24878 
PROPOSED  RULES 

Computer  reservation  systeffls,  carrier-owned: 
General  policy  statements,  24896 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

See  CoinptroUer  of  the  Currency 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks,  savings  associations,  credit  imions,  etc.; 

customer  identification  programs,  25089-25113 
Broker-dealers;  customer  identification  programs, 

25112-25131 
Futures  commission  merchants  and  introducing 

J    brokers;  customer  identification  programs,  25148- 
j   25162 
iitual  funds;  customer  identification  programs, 
25130-25149 


PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation- 
Banks  lacking  Federal  functional  regulator;  customer 
identification  programs,  25162-25164 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25085 

Veterans  Affairs  Department 

NOTICES 

Real  property;  enchanced-use  leases: 
Butler,  PA;  Veterans  Affairs  Medical  Center,  25087 


Separate  Parts  In  This  Issue 

Part  II 

Treasiuy  Department,  Comptroller  of  the  Currency,  Thrift 
Supervision  Office;  Commodity  Futures  Trading 
Commission,  Federal  Deposit  Insurance  Corporation, 
Federal  Reserve  System,  National  Credit  Union 
Administration,  and  Securities  and  Exchange 
Commission,  25089-25164 

Part  III 

Executive  Office  of  the  President,  Management  and  Budget 
Office,  25165-25186 

Part  IV 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  25187-25240 

PartV 

Health  and  Human  Services  Department,  Food  and  Drug 
Administration,  25241-25271 

Part  VI 

Executive  Office  of  the  President,  Presidential  Documents, 
25273-25275,  25277-25278 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  Ihe 
Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  868 
RIN  0580-AA82 

Fees  for  Rice  Inspection  Services 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  implementing  an  approximate  4.1 
percent  increase  in  fees  for  all  hourly 
rates  and  certain  unit  rates  for 
inspection  services  performed  under  the 
Agricultural  Marketing  Act  (AMA)  of 
1946  in  the  rice  inspection  program. 
These  increases  are  needed  to  cover 
increased  operational  costs  resulting 
from  the  mandated  January  2003 
Federal  pay  increase. 
EFFECTIVE  DATE:  June  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  at  his  E-mail  address: 
David. M.OiT@. usda.gov,  or  telephone 
him  at (202)  720-0228. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act 

This  final  rule  has  been  determined  to 
be  nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act, 
Donna  Reifschneider,  Administrator, 
GIPSA,  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 


GIPSA  regularly  reviews  its  user-fee 
programs  to  determine  if  the  fees  are 
adequate  and  continues  to  seek  cost- 
saving  opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  Employee  salaries  and 
benefits  are  major  program  costs  that 
account  for  approximately  84  percent  of 
GIPSA's  total  operating  budget.  The 
mandated  January  2003  general  and 
locality  salary  increase  that  averages  4.1 
percent  for  all  GIPSA  employees  has 
increased  program  costs  in  the  rice 
inspection  program. 

The  existing  fee  schedule  for  GIPSA's 
rice  inspection  program  will  not 
generate  sufficient  revenues  to  cover 
program  costs  while  maintaining  an 
adequate  reserve  balance.  Fees  for  this 
program  are  in  Tables  1  and  2  of  7  CFR 
868.91.  hi  Fiscal  Year  (FY)  2000, 
operating  costs  in  the  rice  program  were 
$4,034,964  with  revenue  of  $4,837,116 
that  resulted  in  a  positive  margin-of 
$802,152  and  a  positive  reserve  of 
$406,359.  In  FY  2001,  operating  costs  in 
the  rice  program  were  $3,842,326  with 
revenue  of  $4,102,960  that  resulted  in  a 
positive  margin  of  $260,634  and  a 
positive  reserve  of  $611,654.  In  FY 
2002,  operating  costs  in  the  rice 
program  were  $3,882,574  with  revenue 
of  $3,885,121  that  resulted  in  a  positive 
margin  of  $2,547  and  a  positive  reserve 
of  $311,596.  The  current  positive 
reserve  balance  of  $311,596  is  below  the 
desired  3-month  reserve  of 
approximately  $1  million. 

GIPSA  has  reviewed  the  financial 
position  of  our  rice  inspection  program 
based  on  the  increased  salary  and 
benefit  costs,  along  with  the  projected 
FY  2003  workload.  Even  though  the 
financial  status  of  the  rice  inspection 
program  has  improved,  GIPSA  has 
concluded  that  it  cannot  absorb  the 
increased  costs  caused  by  the  4.1 
percent  salary  increase  with  the  small 
positive  reserve  balance.  This  fee 
increase  will  collect  an  estimated 
$155,500  in  additional  revenues  in  the 
rice  program  based  on  the  projected  FY 
2003  work  volume  of  3.4  million  metric 
tons. 

This  fee  increase  applies  primarily  to 
GIPSA  customers  that  produce,  process, 
and  market  rice  for  the  domestic  and 
international  markets.  There  are 
approximately  550  such  customers 
located  primarily  in  Arkansas, 
Louisiana,  and  Texas.  Many  of  these 
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customers  meet  the  criteria  for  small 
entities  established  by  the  Small 
Business  Administration  criteria  for 
small  businesses.  Even  though  the  fees 
are  being  increased,  the  increase  will 
not  be  excessive  (4.1  percent)  and 
should  not  significantly  affect  those 
entities.  Those  entities  are  under  no 
obligation  to  use  GIPSA's  service  and, 
therefore,  any  decision  on  their  part  to 
discontinue  the  use  of  service  should 
not  prevent  them  from  marketing  their 
products. 

There  will  be  no  additional  reporting 
or  record  keeping  requirements  imposed 
by  this  final  action.  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  35),  the  information 
collection  and  record  keeping 
requirements  in  part  868  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0013.  GIPSA  has  not 
identified  any  other  Federal  rules  which 
may  duplicate,  overlap,  or  conflict  with 
this  final  rule. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  action  is  not 
intended  to  have  a  retroactive  effect. 
This  final  action  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  final  rule. 

Background 

hi  the  February  28,  2003,  Federal 
Register  (68  FR  9593)  GIPSA  proposed 
an  approximate  4.1  percent  increase  in 
fees  for  rice  inspection  services 
performed  under  the  Agricultural 
Marketing  Act  of  1946.  Under  the 
provisions  of  the  AMA  (7  U.S.C.  1621, 
et  seq.),  rice  inspection  services  are 
provided  upon  request  and  GIPSA  must 
collect  a  fee  from  the  customer  to  cover 
the  cost  of  providing  such  services. 
Section  203  (h)  of  the  AMA  (7  U.S.C. 
1622  (h))  provides  for  the  establishment 
and  collection  of  fees  that  are  reasonable 
and,  as  nearly  as  practicable,  cover  the 
costs  of  the  services  rendered.  These 
fees  cover  the  GIPSA  administrative  and 
supervisory  costs  for  the  performance  of 
official  ser\'ices,  including  personnel 
compensation  and  benefits,  travel,  rent, 
communications,  utilities,  contractual 
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services,  supplies,  and  equipment.  The 
existing  fee  schedule  for  GIPSA's  rice 
inspection  program  will  not  generate 
sufficient  revenues  to  cover  program 
costs  while  maintaining  an  adequate 
reserve  balance.  Fees  for  this  program 
are  in  Tables  1  and  2  of  7  CFR  868.91. 
In  FY  2000.  operating  costs  in  the  rice 
program  were  $4,034,964  with  revenue 
of  $4,837,116  that  resulted  in  a  positive 
margin  of  $802,152  and  a  positive 
reserve  of  $406,359.  In  FY  2001, 
operating  costs  in  the  rice  program  were 
$3,842,326  with  revenue  of  $4,102,960 
that  resulted  in  a  positive  margin  of 
$260,634  and  a  positive  reserve  of 
$611,654.  In  FY  2002,  operating  costs  in 


the  rice  program  were  $3,882,574  with 
revenue  of  $3,885,121  that  resulted  in  a 
positive  margin  of  $2,547  and  a  positive 
reserve  of  $311,596.  The  current 
positive  reserve  balance  of  $311,596  is 
below  the  desired  3-month  reserve  of 
approximately  $1  million. 

GIPSA  has  reviewed  the  financial 
position  of  its  rice  inspection  program 
based  on  the  projected  increased  salary 
and  benefit  costs,  along  with  the 
projected  FY  2003  workload.  Even 
though  the  financial  status  of  the  rice 
inspection  program  has  improved, 
GIPSA  has  concluded  that  with  the 
small  positive  reserve  balance  it  cannot 
absorb  the  increased  costs  caused  by  the 
4.1  percent  salary  increase.  This  fee 


increase  will  collect  an  estimated 
$155,500  in  additional  revenues  in  the 
rice  program  based  on  the  projected  FY 
2003  work  volume  of  3.4  million  metric 
tons. 

In  7  CFR  868.91.  Table  1— Hourly 
Rates/Unit  Rate  Per  CWT  and  Table  2— 
Unit  Rates,  cinrently  the  regular 
workday  contract  and  noncontract  fees 
are  $44.60  and  $54.30,  respectively, 
while  the  nonregular  workday  contract 
and  noncontract  fees  are  $61.80  and 
$75.00,  respectively.  The  unit  rate  per 
hundredweight  for  export  port  services 
is  currently  $0,054  per  hundredweight. 
The  rice  inspection  programs  current 
unit  rates  are: 


Service 


Inspection  for  quality  (per  lot,  sublet,  or  sample  inspection) 
Factor  analysis  for  any  single  factor  (per  factor): 

(a)  Milling  yield  (per  sample)  

(b)  All  other  factors  (per  factor)  

Total  oil  and  free  fatty  acid 

Interpretive  line  samples: 

(a)  Milling  degree  (per  set)  

(b)  Parboiled  light  (per  sample) 

Extra  copies  of  certificates  (per  copy) 


Rough  rice 


$34.80 

27.00 
12.90 


3.00 


Brown  rice  for 
processing 


$30.00 

27.00 
12.90 
42.60 


3.00 


Milled  rice 


$21.50 


12.90 
42.60 

91.00 

22.60 

3.00 


Comment  Review 

GIPSA  received  no  comments  in 
response  to  the  proposed  rulemaking 
published  February  28,  2003,  in  the 
Federal  Register  at  (68  FR  9593). 

Final  Action 

Section  203  of  the  AMA  (7  U.S.C. 
1622)  provides  for  the  establishment 
and  collection  of  fees  that  are  reasonable 
and,  as  nearly  as  practicable,  cover  the 
costs  of  the  service  rendered.  These  fees 
cover  the  GIPSA  costs,  including 
administrative  and  supervisory  costs, 
for  the  performance  of  official  services, 


including  personnel  compensation, 
personnel  benefits,  travel,  rent, 
communications,  utilities,  contractual 
services,  supplies,  and  equipment. 

List  of  Subjects  in  7  CFR  Part  868 

Administrative  practice  and 
procedure.  Agricultural  commodities. 

■  For  reasons  set  out  in  the  preamble,  7 
CFR  part  868  is  am£nded  as  follows: 


PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

■  1 .  The  authority  citation  for  part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087  as 
amended  (7  U.S.C.  1621,  et  seq.) 

m  2.  Section  868.91  is  revised  to  read  as 
follows: 

§  868.91     Fees  for  certain  Federal  rice 
inspection  services. 

The  fees  shown  in  Tables  1  and  2 
apply  to  Federal  rice  inspection 
services. 


Table  1— Hourly  Rates/Unit  Rate  per  CWT. 

[Fees  for  Federal  Rice  Inspection  Services] 


Service ' 


Contract  (per  hour  per  Service  representative) 

Noncontract  (per  hour  per  Service  representative) 
Export  Port  Services  (per  hundredweight)^ 


Regular  Work- 
day (Monday- 
Saturday) 


$46.40 
56.60 
.056 


Nonregular 
Workday  (Sun- 
day-Holiday) 


$64.40 
78.00 
.056 


'  Original  and  appeal  inspection  services  include:  Sampling,  grading,  weighing,  and  other  services  requested  by  the  applicant  when  performed 
at  the  applicant's  facility. 
2  Services  performed  at  export  port  locations  on  lots  at  rest. 

Table  2.— Unit  Rates 


Service  \3 

Rough  rice 

Brown  rice  for 
processing 

Milled  rice 

Inspection  for  quality  (per  lot,  sublet,  or  sample  inspection)  

$35.50 

$30.50 

$22  00 

Factor  analysis  for  any  single  factor  (per  factor): 
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Table  2. — Unit  Rates— Continued 


Service  \3 


27.50 
13.20 


27.50 
13.20 
43.00 


(a)  Milling  yield  (per  sample)  

(b)  All  other  factors  (per  factor)  ... 

Total  oil  and  free  fatty  acid 

Interprertive  line  samples:^ 

(a)  Milling  degree  (per  set)  

(b)  Parboiled  light  (per  sample)  ... 
Extra  copies  of  certificates  (per  copy) 

1  f^ees  apply  to  determiriatwns  (original  or  appeals)  for  kind,  class,  grade,  factor  analysis,  equal  to  type,  milling  yield,  or  any  other  qualitv  des- 
SSsfacSty"      '"  Standards  for  fiice  or  applk:able  instmctions,  whether  performed  singly  bTin  combination  at  other  than  at  the  ap- 

^Interpretive  line  samples  may  be  purchased  from  the  U.S.  Department  of  Agriculture,  GIPSA,  FGIS,  Technical  Services  Division  10383  North 
I'^^.fT^^L^T-  Kansas  City  M.ssoun  6415^1394.  Interpretive  line  samples  also  are  available  for  examination  at  sel^ted  FG^  fieW  oKs 
?tS  4?^n  w^hlnnTfn^  ^r°on^^®r^-^«°^n  T^  D'ffCto^.Field  Management  Division,  USDA,  GIPSA,  FGIS,  1400  Independence  Avenue.  SW, 
thl°rct^^°P»^  I  H^    hV^  •     2°250-3630.  The  interpretive  line  samples  illustrate  the  lower  limit  for  milling  degrees  onfyand  the  color  limit  for 


Rough  rice 


3.00 


Brown  rice  for 
processing 


3.00 


Milled  rice 


13.20 
43.00 

94  00 

23.00 

3.00 


"Parboiled  Light"  rice. 
'Fees  for  other  services  not  referenced  in  Table  2  will  be  based  on  the  noncontract  houriy  rate  listed  in  §868.90,  Table  1. 


Dated:  May  6,  2Q03. 
Donna  Rei£schneider, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

[FR  Doc.  03-11595  Filed  5-«-03;  8:45  am) 

BILUNG  CODE  3410-^N-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20OO-NE-4S-AD;  Amendment 
39-13107;  AD  2003HD7-11] 

RIN212D-AA64 

Airworthiness  Directives;  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  Models 
BR700-710A1-10  and  BR700-710A2- 
20  Turbofan  Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments,  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2003-07-11,  applicable  to  Rolls- 
Royce  Deutschland  Ltd  &  Co  KG 
(formerly  Rolls-Royce  Deutschland 
GmbH,  formerly  BMW  Rolls-Royce 
GmbH),  models  BR700-710A1-10  and 
BR700-710A2-20  turbofan  engines.  AD 
2003-07-11  was  published  in  the 
Federal  Register  on  April  11,  2003  (68 
FR  17727).  Subsequently,  a  correction 
document  was  published  in  the  Federal 
Register  on  April  23,  2003  (68  FR 
19944)  that  made  corrections  to  the 
compliance  section  starting  at  paragraph 
(g).  This  document  corrects  paragraph 
(f)  of  the  compliance  section  that 
incorrectly  references  cycles  instead  of 
hours.  This  document  changes  cycles  to 
hoins  in  paragraph  (f).  In  all  other 


respects,  the  original  dociunent,  with 
the  corrections  published  on  April  23, 
2003,  remains  the  same. 

EFFECTIVE  DATE:  April  28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lavnrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biu-lington,  MA 
01803-5299;  telephone  (781)  238-7176; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule;  request  for  comments 
airworthiness  directive  FR  DOC.  03- 
8327,  applicable  to  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  models 
BR700-710A1-10  and  BR700-710A2- 
20  tinbofan  engines,  was  published  in 
the  Federal  Register  on  April  11,  2003 
(6S  FR  17727).  The  following  correction 
is  needed: 

■  On  page  17729,  in  the  second  column, 
under  Repetitive  Inspections  heading, 
paragraph  (f),  third  line,  which  reads 
"500  CSN,  in  accordance  with 
paragraphs"  is  corrected  to  read  "500 
hours-since-new,  in  accordance  with 
paragraphs". 

Issued  in  Burlington,  MA,  on  May  2,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  03-11537  Filed  .5-8-03;  8:45  am] 

BILUNG  CODE  49ia-13-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-44-AD;  Amendment 
39-1 31 42;  AD  2003-09-1 3] 

RIN2120-AA64 

Airworthiness  Directives:  the  New 
Piper  Aircraft,  Inc.  Models  PA-23,  PA- 
23-160,  PA-23-235,  PA-23-250,  and 
PA-E23-250  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  The  New  Piper 
Aircraft.  Inc.  (Piper)  Models  PA-23, 
PA-23-160,  PA-23-235,  PA-23-250, 
and  PA-E23-250  airplanes  that  do  not 
incorporate  a  certain  design  flap  control 
torque  tube  or  torque  tube  assembly. 
This  AD  requires  you  to  repetitively 
inspect  the  flap  control  torque  tube  for 
cracks,  corrosion,  wear,  or  elongation  of 
the  attachment  bolt  holes  (referred,  to  as 
damage);  and  requires  you  to  replace 
any  damaged  torque  tube  with  either  an 
improved  design  flap  control  torque- 
tube  or  flap  control  torque  tube 
assembly.  The  repetitive  inspections     ' 
will  no  longer  be  necessary  when  the 
improved  design  torque  tube  or  torque 
tube  assembly  is  installed.  This  AD  is 
the  result  of  several  reports  of  damage 
found  in  the  flap  control  torque  tube  on 
the  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  damage  to  the  flap 
control  torque  tube,  which  could  result 
in  failiu"e  of  the  flap  operating  system. 
If  such  failure  occurred  during  landing 
or  takeoff,  then  a  split  flap  condition 
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could  oceur  with  potential  loss  of 
control  of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
June  23.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  June  23.  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
The  New  Piper  Aircraft.  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  telephone:  (561)  567- 
4361;  facsimile:  (772)  978-6573.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2002-CE-44-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT! 
Hassan  Amini,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6080; 
facsimile:  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

A  review  of  FAA's  service  difficulty 
report  (SDR)  database  shows  several 
incidents  of  cracks  and  corrosion  in  the 
flap  control  torque  tube  on  Piper  PA-2a 
series  airplanes.  One  incident  of  a 
broken  flap  control  torque  tube  resulted 
in  a  split  flap  condition  during 
approach. 


What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Cracked  or  corroded  flap  torque  tubes, 
if  not  detected  and  corrected,  could 
result  in  damage  to  the  flap  control 
torque  tube  and  failure  of  the  flap 
operating  system.  If  such  failure 
occiured  during  landing  or  takeoff,  then 
a  split  flap  condition  could  occur  with 
potential  loss  of  control  of  the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Piper  Models 
PA-23,  PA-23-160.  PA-23-235,  PA- 
23-250,  and  PA-E23-250  airplanes  that 
do  not  incorporate  a  certain  design  flap 
control  torque  tube  or  torque  tube 
assembly.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
January  27,  2003.  The  NPRM  proposed 
to  require  you  to  repetitively  inspect  the 
flap  control  torque  tube  for  cracks, 
corrosion,  wear,  or  elongation  of  the 
attachment  bolt  holes;  and  would 
require  you  to  replace  any  damaged  flap 
control  torque  tube  with  either  an 
improved  design  flap  control  torque 
tube  or  flap  control  torque  tube 
assembly.  The  repetitive  inspections 
would  no  longer  be  necessary  when  the 
improved  design  flap  control  torque 
tube  or  flap  control  torque  tube 
assembly  is  installed. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 


FAA's  Detennination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  binden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  3,733 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

8  workhours  x  $60  per  hour  = 
$480. 

1 ^ 

None  for  inspection  

$480  per  airplane  

$1,791,840. 

We  estimate  the  following  costs  to 
accomplish  any  necessary  replacement 
that  will  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determing  the  number  of 


airplanes  that  may  need  such  repair/ 
replacement: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

4  workhours  x  $60  per  hour  =  $240 

$452  per  airplane  

$692  per  airplane. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircreift,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a     .  - 
new  AD  to  read  as  follows: 

2003-09-13    The  New  Piper  Aircraft,  Inc.: 

Amendment  39-13142;  Docket  No. 
2002-C:E-44-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category  and  do  not 
incorporate  a  part  number  (P/N)  17634-002 
flap  control  torque  tube;  or  a  P/N  104622-002 
or  104622-004  flap  control  torque  Uibe 
assembly: 


Model 


PA-23  and  PA-23-160 
PA-23-235 
PA-23-250 
PA-E23-250 


Serial  numbers 


23-1  through  23-2046. 

27-505  through  27-622. 

27-1  through  27-504  and  27-2000  through  27-8154030. 

27-2505  through  27-4916  and  27-7304917  through  27-7554168. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  detect  and  correct  damage  to  the  flap 
control  torque  tube,  which  could  result  in 
failure  of  the  flap  operating  system.  If  such 
failure  occiured  during  landing  or  takeoff, 
then  a  split  flap  condition  could  occur  with 
potential  loss  of  control  of  the  airplane. 


Actions 


(1)  Insp^t  the  flap  control  torque  tube  for 
cracks,  corrosion,  wear,  or  elongation  of  the 
attachment  bolt  holes  (refen-ed  to  as  dam- 
age). 


Compliance 


(2)  Replace  any  damaged  flap  control  torque 
tube  and  replace  any  wooden  end  plugs  with 
new  plastic  end  plugs,  P/N  17631-002.  Re- 
place the  flap  control  torque  tubes  with  either 
a  P/N  17634-002  flap  control  torque  tube  or 
a  P/N  104622-002  or  104622-004  flap  con- 
trol torque  tube  assembly.  ' 

(i)  The  P/N  17631-002  end  plugs  are  part  of 
the  P/N  104622-002  and  104622-004  flap 
control  torque  tube  assemblies,  but  must  be 
obtained  for  the  P/N  17634-002  installation. 

(ii)  You  do  not  have  to  inspect  the  existing 
wooden  end  plugs  as  specified  in  the  service 
bulletin  since  this  AD  requires  the  installation 
of  plastic  end  plugs. 


Initially  inspect  upon  accumulating  2,500 
hours  time-in-sen/ice  (TIS)  on  the  flap  con- 
trol torque  tube  or  within  the  next  1 00  hours 
TIS  after  June  23,  2003  (the  effective  date 
of  this  AD),  whichever  occurs  later.  Repet- 
itively inspect  thereafter  at  intervals  not  to 
exceed  500  hours  TIS  until  a  replacement 
flap  control  torque  tube  or  flap  control 
torque  tube  assembly  specified  in  para- 
graph (d)(2)  of  this  AD  is  installed. 


Prior   to   further   flight   after   the   inspection 
where  damage  is  found. 


(3)  The  repetitive  inspections  required  by  this 
AD  may  be  terminated  after  installation  of  a 
replacement  flap  control  torque  tube  or  flap 
control  torque  tube  assembly  as  specified  in 
paragraph  (d)(2)  of  this  AD. 


You  may  replace  the  flap  control  torque  tube 
assembly  at  any  time,  but  must  replace 
prior  to  further  flight  if  damage  is  found  dur- 
ing an  inspection. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Procedures 

In  accordance  with  sections  3  through  10  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Piper  Mandatory  Service  Bulletin 
No.  1051 B,  dated  November  5.  2002. 


In  accordance  with  sections  3  through  10  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Piper  Mandatory  Service  Bulletin 
No.  1051 B,  dated  November  5,  2002. 


In  accordance  with  sections  3  through  10  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
sectk)n  of  Piper  Mandatory  Service  Bulletin 
No.  1051 B,  dated  November  5.  2002 


(e)  Can  /  comply  with  this  AD  in  any  other 
ivay?  1 0  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
use  the  procedures  in  14  CFR  39.19.  Send 


these  requests  to  the  Manager,  Atlanta 
Aircraft  Certification  Office.  For  information 
on  any  already  approved  alternative  methods 
of  compliance,  contact  Hassan  Amini, 


Aerospace  Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  Suite  450,  Atlanta, 
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Georgia  30349;  telephone:  (770)  703-6080; 
facsimile:  (770)  703-6097. 

(0  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Piper  Mandatory  Service  Bulletin  No.  1051B, 
dated  November  5,  2002.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  The  New 
Piper  Aircraft,  Inc.,  Customer  Services,  2926 
Piper  Drive^  Vero  Beach,  Florida  32960; 
telephone:  (561)  567-4361;  facsimile:  (772) 
978-6573.  You  may  view  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  June  23,  2003. 

Issued  in  Kansas  City,  Missouri,  on  April 
30,  2003. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  03-11265  Filed  5-8-03;  8:45  am) 

BILLING  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

RIN2120-AA66 

[Docket  No.  FAA-2003-14611;  Airspace 
Docket  No.  03-AWA-4] 

Establishment  of  Area  Navigation 
Routes  (RNAV) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Area 
Navigation  Routes  (RNAV)  as  part  of  the 
National  Airspace  System  (NAS).  The 
FAA  is  implementing  these  routes  to 
enhance  safety  and  to  improve  the 
efficient  use  of  the  navigable  airspace. 
EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

Historically,  the  principal  means  of 
air  navigation  for  instnunent  flight  rules 
(IFR)  operations  in  the  United  States 
National  Airspace  System  (NAS)  has 
been  a  system  of  ground-based 


navigation  aids  (NAVAIDs)  {e.g.. 
nondirectional  beacon  (NDB),  very  high 
frequency  omnidirectional  range  (VOR), 
and  distance  measuring  equipment 
(DME)).  Airways  were  subsequently 
developed  according  to  these  NAVAIDs, 
and  pilots  were  required  to  fly  directly 
toward  or  away  from  them.  This 
limitation  in  the  NAS  has  resulted  in 
less-than-optimal  routes,  and 
contributed  to  the  inefficient  use  of  the 
airspace. 

Tne  advent  of  area  navigation  (RNAV) 
in  the  1960's,  provided  enhanced 
navigation  capabilities  to  the  pilot.  Early 
RNAV  allowed  properly  equipped 
aircraft  to  navigate  via  a  user-defined 
track,  rather  than  depending  primarily 
on  ground-based  NAVAIDs.  Early  RNAV 
systems,  however,  still  relied  on  signals 
from  a  ground-based  NAVAID  for  source 
information  to  calculate  navigational 
position.  In  the  1970's,  to  take 
advantage  of  this  improved  navigation 
capability,  the  FAA  began  to  publish  a 
series  of  routes  for  use  by  RNAV- 
equipped  aircraft.  A  nationwide  system 
of  high-altitude  RNAV  routes  was 
established  consisting  of  approximately 
156  route  segments. 

These  fixed  routes,  however,  still 
depended  on  information  from  ground- 
based  NAVAIDs.  The  FAA  later 
determined  that  most  aircraft  using 
RNAV  in  the  en  route  system,  were 
doing  so  on  a  random  basis  using 
inertial  navigation  systems  (INS)  (with 
little  use  being  made  of  the  fixed  high 
altitude  RNAV  route  structure). 
Operators  were  using  RNAV  from  point 
to  point,  not  with  the  high-altitude 
RNAV  route  structure  designed  and 
published  by  the  FAA.  This  minimal 
use  of  the  charted  RNAV  routes  proved 
insufficient  to  justify  their  retention  on 
a  cost-benefit  basis.  As  a  result,  in 
January  1983,  the  FAA  revoked  all  high 
altitude  RNAV  routes  in  the 
conterminous  United  States  (46  FR  848). 
The  RNAV  routes  in  Alaska  were 
retained  and  remain  in  use  today 
because  of  the  scarcity  of  ground-based 
navigational  aids  in  that  region. 

The  technology  that  evolved  over  the 
past  40  years  gave  avionics  systems 
increased  positional  accuracy,  which 
provided  users  with  a  greater  ability  to 
fly  direct  routes  between  any  two 
points.  In  recent  years,  satellite 
navigation  using  the  Global  Positioning 
System  (GPS)  has  provided  even  greater 
flexibility  in  defining  routes, 
establishing  instrument  procedures,  and 
designing  akspace.  When  GPS  is 
combined  with  existing  RNAV  system 
capabilities,  continuous  course 
guidance  is  available  over  longer  routes 
than  is  possible  with  ground-based 
NAVAIDs.  As  a  result  of  these 


technological  advances,  the  FAA  has 
implemented  a  number  of  RNAV  routes 
on  a  test  basis  for  use  by  air  carriers 
operating  suitably  equipped  aircraft  in 
the  northeast,  southeast,  and  southwest 
regions  of  the  United  States,  The  results 
so  far  have  demonstrated  the  potential 
of  these  RNAV  routes,  when  used  with 
newer  navigation  reference  sources  such 
as  GPS. 

As  part  of  the  on  going  National 
Airspace  Redesign,  the  FAA  has 
implemented  the  High  Altitude 
Redesign  (HAR)  Program.  This  specific 
effort  looks  at  how  best  to  obtain 
maximum  system  efficiency  by 
introducing  advanced  RNAV  routes  for 
use  by  suitably  equipped  aircraft.  Under 
the  first  phase  of  HAR,  11  RNAV  routes 
are  being  established  in  the  high 
altitude  structure.  These  new  routes  will 
allow  users  to  begin  achieving  the 
economic  benefits  of  fljang  thefr 
preferred  routes  and  altitudes  with 
fewer  routing  restrictions. 

Related  Rulemaking 

On  April  8,  2003,  the  FAA  published 
the  Designation  of  Class  A,  B,  C,  D,  and 
E  Airspace  Areas;  Air  Traffic  Service 
Routes;  and  Reporting  Points  in  the 
Federal  Register  [68  FR  16943].  This 
rule  adopted  certain  amendments 
proposed  in  Notice  No.  02-20,  Area 
Navigation  (RNAV)  and  Miscellaneous 
Amendments.  This  action  revised  and 
adopted  several  definitions  in  FAA 
regulations,  including  Air  Traffic 
Service  routes,  to  be  in  concert  with 
International  Civil  Aviation 
Organization  (ICAO)  definitions;  and 
reorganized  the  structure  of  FAA 
regulations  concerning  the  designation 
of  class  A,  B,  C,  D,  and  E  afrspace  areas; 
airways;  routes,  and  reporting  points. 

The  U.S.  and  Canada  have  been 
assigned  the  alphanumeric  "Q"  as  a 
designator  for  RNAV  routes  (U.S.  1-499/ 
Canada  500-999).  RNAV  routes 
between,  and  within,  Canada  and  the 
U.S.  will  use  the  "Q"  designator. 

The  Rule 

This  action  amends  Title  14  Code  of 
Federal  Regulations  (14  CFR)  part  71 
(part  71)  by  establishing  RNAV  routes  as 
part  of  the  NAS.  These  routes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace,  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  (IFR)  within  the 
NAS. 

The  complete  regulatory  criteria  on 
each  RNAV  route  is  contained  in  the 
appropriate  FAA  Form  8260.  The  RNAV 
routes  described  in  this  rule  will  also  be 
published  in  a  new  paragraph 
(paragraph  2006)  of  FAA  Order  7400.9K 
dated  August  30,  2002,  effective 
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September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  RNAV  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1D,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  195»- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  2006(a)— Area  Navigation  Routes 
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VOR  (Ut.  38°04'47-  N., 

0-5  HAROB  to  STIKM  [New] 

WP  (Ut.  47°14'36''N., 

WP  (Ut.  44°30'00"  N., 

WR  (Ut.  42°28'50''  N., 

WR  (Ut.  41°20'09'  N., 

WP  (Ut.  39°30'0(r'  N., 

WR  (Ut.  38°32'00'  N., 

0-7  JINMO  to  AVE  [New] 

WR  (Lat.  46°22'17'  N., 

WR  (Ut.  44°19'44"  N., 

WP  (Ut.  41°00'06'  N., 

WR  (Ut.  37°19'49''  N., 

VORTAC (Ut.  35°38'49''  N., 

0-9  SUMMA  to  DERBB  [New] 

Fix  (Ut.  46°37'04' N., 

WR  (Ut.  43°50'46-  N., 

WR  „..  (Ut.  41°00'14"  N., 

WR  (Ut.  SS'-SS'SS"  N., 

Fix  (Ut.  35°15'2r  N., 

Q-11  PAAGE  to  LAX  [New] 

WP  (Ut.  46°25'22'  N., 

WR  (Ut.  43°10'48'  N., 

WR  (Ut.  41"W14'  N., 

WR  (Ut.  38°18'53'  N., 

VORTAC  (Ut.  33°55'59"  N., 


long.  123''24'35"W. 
long.  123°24'06"W. 
long.  123°19'44'W. 
long.  123°15'0rW. 
long.  123°12'32"W. 
long.  123°08'05"W. 
long.  122''52'04'  W. 

long.  123°13'08'W. 
long.  123°08'09'W. 
long.  123°03'57'W. 
long.  123°01'45'W. 
long.  122°57'48'W, 
long.  122''52'04'W. 

long.  123'>02'27"W 
long.  122°56'39'  W 
long.  122°53'02"W 
long.  122°51'05'  W 
long.  122°44'39"W 
long.  122°39'00"W 

long.  122'>07'3rW 
long.  12r39'04-W 
long,  120°55'06"W 
long.  120°38'18"W 
long.  119°58'43''W 

long.  121°59'18''W 
long.  12r20'45"W 
long.  120°44'32''W 
long.  119°36'53'W 
long.  119°38'29''W 

long.  12r44'44''W 

long.  120°55'50'W 

long.  120°24'57'  W 

long.  119°36'40'W 

long.  118°25'55"W 
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Paragraph  2006(a)— Area  Navigation  Routes— Continued 


Q-13  PAWU  to  UDAT  [New] 

PAWLI  WP (Lat.  43°1(y48''N. 

RUFUS  WP  (Lat.  41°26'00"N. 

LOMIA WP (Lat.  39°13'12''N. 

L'DAT  Fix  (Lat.  37°25'49'  N. 

Q-501  SOBME  to  VIXIS  [New] 

SOBME WP  (Lat.  44°58'24''  N. 

GEP  VORTAC (Lat.  45°08'45"  N. 

V'XIS  Fix  (Lat.  44°20'07'' N., 

excluding  the  portion  within  Canada. 
Q-502  SOBME  to  KENPA  [New] 

SOBME WP  (Ut.  44°58'24-  N., 

GEP  VORTAC. (Lat,  45°08'45'  N., 

*^ENPA  Fix  (Lat.  44°47'42''  N., 

excluding  the  portion  within  Canada. 
Q-504  HEMOI  to  NOTAP  [New] 

^^EI^DI WP  (Lat.  45°19'5(rN.. 

CESNA  WP (Lat.  45°52'14''  N., 

NOTAP  WP  (Lat.  45=1 2-30'' N.. 

excluding  the  portion  within  Canada. 
O-505  HEMDI  to  OMAGA  [New] 

HEMDI  WP  (Lat.  45°19'50''N., 

OESNA  WP  (Lat.  45°52'14"  N., 

f^'I^BE  WP  (Lat.  46°02'04"  N., 

OMAGA  Fix  (Lat.  46°03'04'' N., 

excluding  the  portion  within  Canada. 


long, 
long, 
long, 
long. 

long, 
long, 
long. 


long, 
long, 
long. 


120°55'50'W.) 
120°00'00''W.) 
119°06'23"W.) 
117°16'4r  W.) 

97°40'44'  W.) 
93°22'24"  W.) 
82°17'19'W.) 


97''40'44''  W.) 
93°22'24"  W.) 
82^23'36''  W.) 


long, 
long, 
long. 


long, 
long, 
long, 
long. 


97°37'46''  W.) 
92°10'59"W.) 
82''28'30"  W.) 


97°37'46''  W.) 
92°10'59"  W.) 
88°04'50''  W.) 
84''00'00'  W.) 


Issued  in  Washington,  DC,  on  April  28, 
2003. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-11638  Filed  5-8-03;  8:45  am] 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-200a-44937;  Airspace 
Docket  No.  03-ACE-40] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E  Airspace; 
Sioux  City,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
conunents. 


SUMMARY:  Sioux  Gateway  Airport,  Sioux 
City,  lA,  has  been  renamed  Sioux 
Gateway/Col.  Bud  Day  Field.  An 
examination  of  controlled  airspace  for 
Sioux  City,  lA  revealed  discrepancies  in 
the  Sioux  Gateway/Col.  Bud  Day  Field 
airport  reference  point  used  in  the  legal 
descriptions  for  the  Sioux  City,  LA  Class 
D  and  Class  E  airspace  areas.  The 
intended  effect  of  this  rule  is  to  replace 
"Sioux  Gateway  Airport"  in  the  legal 
descriptions  of  Sioux  City,  LA  Class  D 
and  Class  E  airspace  areas  with  "Sioux 


Gateway/Col.  Bud  Day  Field,"  to 
incorporate  the  current  Sioux  Gateway/ 
Col.  Bud  Day  Field  airport  reference 
point  into  the  legal  descriptions  of  these 
airspace  areas  and  to  bring  the  legal 
descriptions  into  compliance  with  FAA 
Orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Jime  10,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14937/ 
Airspace  Docket  No.  03-ACE-40,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  contmning  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 


Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  modifies 
the  Class  D  airspace  area,  the  Class  E 
airspace  area  designated  as  an  extension 
to  the  Class  D  airspace  area,  the  Class  E 
airspace  designated  as  a  surface  area 
and  the  Class  E  airspace  area  extending 
upward  fi-om  700  feet  above  the  surface 
at  Sioux  City,  LA.  It  replaces  "Sioux 
Gateway  Airport,"  the  former  name  of 
the  airport,  with  "Sioux  Gateway/Col. 
Bud  Day  Field,"  the  new  name  of  the 
airport,  in  the  legal  descriptions.  This 
amendment  also  incorporates  the 
ciurent  Sioux  Gateway/Col.  Bud  Day 
Field  airport  reference  point  into  the 
legal  descriptions  of  these  airspace 
areas.  It  brings  the  legal  description  of 
these  airspace  areas  into  compliance 
with  FAA  Order  7400. 2E,  Procedures  for 
Handling  Airspace  Matters.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  D  airspace 
areas  are  published  in  paragraph  5000  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Class  E  siuiace  area.  Class  E  airspace 
designated  as  svuface  areas  and  the 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siu-face 
of  the  earth  are  published  in  paragraph 
6004,  6002  and  6005  respectively  of  the 
same  FAA  Order.  The  Class  D  and  Class 
E  airspace  designations  listed  in  this 
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document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  conunent  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  i)i  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conmients 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made  "Comments  to  Docket 
No.  FAA-2003-14937/ Airspace  Docket 
No.  03-ACE-40."  The  postcard  will  be 
date/time  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ACE  LA  D    Sioux  City,  lA 

Sioux  City,  Sioux  Gateway/Col.  Bud  Day 
Field. lA 
(Lat.  42^24'09'TsI..  long.  96°23'04'T/V.) 
South  Sioux  City,  Martin  Field,  NE 
(Lat.  42°27'15'T^.,  long.  96°28'21'^.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.3-mile  radius  of  Sioux  Gateway/ 
Col.  Bud  Day  Field,  excluding  that  airspace 
within  a  1-mile  radius  of  the  South  Sioux 
City.  Martin  Field.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004     Class  E  Airspace 
Designated  as  an  Extension  to  a  Class  D  or 
Class  E  Surface  Area. 


ACE  lA  E4  Sioux  City,  lA 

Sioux  City,  Sioux  Gateway/Col.  Bud  Day 
Field,  L\ 

(Lat.  42''24'09"N.,  long.  96°23'04'W.) 
Sioux  City  VORTAC 

(Lat.  42°20'40"N.,  long.  96°19'25'W.) 
Gateway  NDB 

(Lat.  42°24'29"N.,  long.  96^23'09'W.) 

That  airspace  extending  upward  from  the 
surface  within  2.2  miles  each  side  of  the  140° 
radial  pf  the  Sioux  City  VORTAC  extending 
from  the  4.3-mile  radius  of  the  Sioux 
Gateway/Col.  Bud  Day  Field  to  5.3  miles 
southeast  of  the  VORTAC  and  2.5  miles  each 
side  of  the  170°  bearing  from  the  Gateway 
NDB  extending  from  the  4.3-mile  radius  of 
Sioux  Gateway/Col.  Bud  Day  Field  to  7  miles ' 
south  of  the  NDB.  This  Class  E  eirspaee  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ACE  LA  E2    Sioux  City,  LV 

Sioux  City,  Sioux  Gateway/Col.  Bud  Day 
Field.  lA 

(Lat.  42°24'09'  N..  long.  96°23'04"  W.) 
South  Sioux  City,  Martin  Field,  NE 

(Lat.  42°27'15'  N..  long.  96°28'21"  W.) 
Sioux  City  VORTAC 

(Lat.  42°20'40''  N.,  long.  96°19'25"  W.) 
Gateway  NDB 

(Lat.  42°24'29'  N..  long.  96"'23'09"  W.) 

Within  a  4.3-mile  radius  of  Sioux  Gateway/ 
Col.  Bud  Day  Field,  excluding  that  airspace 
within  a  1-mile  radius  of  the  South  Sioux 
City.  Martin  Field  and  that  airspace 
extending  upward  from  the  surface  within 
2.2  miles  each  side  of  the  140°  radial  of  the 
Sioux  City  VORTAC  extending  from  the  4.3- 
mile  radius  of  the  Sioux  Gateway/Col.  Bud 
Day  Field  to  5.3  miles  southeast  of  the 
VORTAC  and  2.5  miles  each  side  of  the  170° 
bearing  from  the  Gateway  NDB  extending 
from  the  4.3-mile  radius  of  Sioux  Gateway/ 
Col.  Bud  Day  Field  to  7  miles  south  of  the 
NDB.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth. 


ACE  LA  E5    Sioux  City,  lA 

Sioux  City,  Sioux  Gateway/Col.  Bud  Day 
Field.  lA 
(Ut.  42°24'09'N.,  long.  96°23'04'W.) 
Sioux  City  VORTAC 


24868 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


Lat.  42°20'40'N.,  long.  96°19'25'TV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-niile  radius 
of  Sioux  Gateway/Col.  Bud  Day  Field  and 
within  3  miles  each  side  of  the  139°  radial 
of  the  Sioux  Cily  VORTAC  extending  from 
the  7-mile  radius  to  17.8  miles  southeast  of 
the  VORTAC  and  within  3  miles  each  side 
of  the  319°  radial  of  the  Sioux  City  VORTAC 
extending  from  the  7-mile  radius  to  25.3 
miles  northwest  of  the  VORTAC  and  within 
2  miles  each  side  of  the  360°  bearing  from  the 
Sioux  Gateway/Col.  Bud  Day  Field  extending 
from  the  7-miie  radius  to  9.2  miles  north  of 
the  airport. 


Issued  in  Kansas  City,  MO  on  April  28, 
2003. 

Herman  }.  Lyons,  Jr., 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  DoQ.  03-11640  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  4810-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15074;  Airspace 
Docket  No.  03-ACE-42] 

Modification  of  Class  E  Airspace; 
Cedar  Rapids,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Cedar  Rapids,  lA  revealed  a 
discrepancy  in  the  Cedar  Rapids,  The 
Eastern  Iowa  Airport,  lA  airport 
reference  point.  This  action  corrects  the 
discrepancy  by  modifying  the  Cedar 
Rapids,  lA  Class  E  airspace  areas  and  by 
incorporating  the  change  into  the  Class 
E  airspace  legal  descriptions.  For 
continuity,  it  also  modifies  the  legal 
description  tide  of  the  Class  E  surjface 
area  at  Cedar  Rapids,  LA. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  25,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15074/ 
Airspace  Docket  No.  03-ACE-42,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 


any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  An 
examination  of  controlled  airspace  for 
Cedar  Rapids,  lA  revealed  a  discrepancy 
in  the  Cedar  Rapids,  The  Eastern  Iowa 
Airport,  LA  airport  reference  point.  This 
amendment  to  14  CFR  part  71  modifies 
the  legal  description  of  the  Class  E 
airspace  designated  as  a  surface  area  at 
Cedar  Rapids,  LA  by  incorporating  the 
revised  airport  reference  point  and,  for 
continuity,  by  modifying  the  title  of  this 
airspace  area  to  agree  with  other  Class 
E  airspace  at  Cedar  Rapids,  lA.  This 
amendment  also  modifies  Cedar  Rapids, 
LA  Class  E  airspace  area  extending 
upward  fi'om  700  feet  above  the  surface 
and  its  legal  description  by 
incorporating  the  revised  The  Eastern 
Iowa  Airport  airport  reference  point. 
This  action  brings  the  legal  descriptions 
of  both  Cedar  Rapids,  lA  Class  E 
airspace  areas  into  compliance  with 
FAA  Order  74d0.2E,  Procedures  for 
Handling  Airspace  Matters.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designated  as  siuface  areas  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  ft'om  700  feet  or  more  above  the 
siuface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 


of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Conununications  should  identify  both 
docket  nimibers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-a/ddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15074/ Airspace 
Docket  No.  03-ACE-42."  The  postcard 
will  be  date/time  stamped  and  retimied 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
conunents.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  tmder  Department  of 
Transportation  (DOT)  Regidatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promtdgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 

*       '  *         *         *         * 

ACE  lA  E2    Cedar  Rapids,  lA 

Cedar  Rapids,  The  Eastern  Iowa  Airport,  lA 
(Lat.  41°53'05'  N.,  long.  91°42'37'  W.) 

Within  a  4.4-miIe  radius  of  The  Eastern 
Iowa  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
airport/Facility /Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  Ihe  surface  of  the  earth. 


ACE  LA  E5    Cedar  Rapids,  LA 

Cedar  Rapids,  The  Eastern  Iowa  Airport,  lA 

(Lat.  41°53'05''  N..  long.  91''42'37"  W.) 
CINDY  LOM 

(Lat.  41°53'08"  N.,  long.  91°48'09''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  The  Eastern  Iowa  Airport  and 
within  3  miles  each  side  of  the  271°  bearing 
from  the  CINDY  LOM,  extending  from  the 
7.4-mile  radius  to  19.3  miles  west -of  the 
airport, 
*         «         *         *         * 

Issued  in  Kansas  City,  MO,  on  May  1 ,  2003. 
Herman  ).  Lyons,  ]r.. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-11645  Filed  5-8-03;  8:45  am] 
BILUNG  OOOE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14935;  Airspace 
Docket  No.  03-ACE-38] 

Modification  of  Class  E  Airspace; 
Monticeilo,  lA 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Monticeilo,  LA.  An 
examination  of  controlled  airspace  for 
Monticeilo,  LA  revealed  discrepancies  in 
the  Monticeilo  Regional  Airport  airport 
reference  point  used  in  the  legal 
description  for  the  Monticeilo,  LA  Class 
E  airspace  area.  This  action  corrects  the 
discrepancies  by  modifying  the 
Monticeilo,  LA  Class  E  airspace  area.  It 
also  incorporates  the  revised  Monticeilo 
Regional  Airport  airport  reference  point 
in  the  Class  E  airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Jime  10,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  niunber  FAA-2003-14935/ 
Airspace  Docket  No.  03-ACE-38,  at  the 
beginning  of  yotu-  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Mimicipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  modifies 
the  Class  E  airspace  area  extending 
upward  from  700  feet  above  the  siirface 
of  the  earth  at  Monticeilo,  LA.  An     * 
exaniination  of  contiolled  airspace  for 
Monticeilo,  LA  revealed  discrepancies  in 


the  Monticeilo  Regional  Airport  airport 
reference  pojnt  used  in  the  legal 
description  for  this  airspace  area.  This 
amendment  incorporates  the  revised 
Monticeilo  RegioQal  Airport  airport 
reference  point  an'd  brings  the  legal 
description  of  the  Monticeilo,  LA  Class 
E  airspace  area  into  compliance  with 
FAA  Order  7400.2E,  Procedures  for 
Handling  Airspace  Matters.  This  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  fi-om  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu^  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received^  and 
confirming  the  date  on  which  thefinal 
rule  will  become  effective.  Lf  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviromnental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
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acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-200^14935/Airspace 
Docket  No.  03-ACE-38."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  date 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  LA  E5    Monticello,  lA 

Monticello  Regional  Airport,  lA 

(Lat.  42'13'13"  N..  long.  91°09'48''  W.) 
Monticello  NDB 
(Lat.  42''12'02'  N.,  long.  91°08'14''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Monticello  Regional  Airport  and 
within  2.6  miles  each  side  of  the  141°  bearing 
from  the  Monticello  NDB  extending  from  the 
6.4-mile  radius  to  9.2  miles  southeast  of  the 
airport. 
***** 

Issued  in  Kansas  Citv.  MO.  on  April  28, 
2003. 

Herman  ).  Lyoas,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 

[FR  Doc.  03-11644  Filed  5-8ndash;03:  8:45 
ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14658;  Airspace 
Docket  No.  Oa-ACE-27] 

Modification  of  Class  E  Airspace;  Fort 
Leonard  Wood,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  modifies  Class  E 
airspace  areas  at  Fort  Leonard  Wood, 
MO.  An  examination  of  controlled 
airspace  at  Fort  Leonard,  MO  revealed 
discrepancies  in  the  dimensions  of  the 
Fort  Leonard,  MO  Class  E4  and  Class  E5 
airspace  areas.  This  action  corrects  the 
discrepancies  by  modifying  the  airspace 
areas. 

The  effect  of  this  rule  is  to  provide 
appropriate  controlled  Class  E  airspace 
for  aircraft  executing  instrument 
approach  procediures  to  Waynesville 
Regional  Airport  at  Forney  Field  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

EFFECTIVE  DATE:  0901  UTC,  June  12. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 


SUPPLEMENTARY  INFORMATION: 
History 

On  Tuesday,  March  25,  2003,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
modifying  the  Class  E  airspace  areas  at 
Fort  Leonard  Wood,  MO  (68  FR  14359) 
[FR  Doc.  03-7073].  Thejproposal  was  to 
modify  the  Class  E  airspace  area 
designated  as  an  extension  to  the  Class 
D  airspace  and  the  Class  E  airspace  area 
extending  upward  irom  700  feet  or  more 
above  the  surface  at  Fort  Leonard  Wood, 
MO.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designated  as 
an  extension  to  a  Class  D  area  are 
published  in  Paragraph  6004  of  FAA 
Order  7409.9K.  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  the  same  Order.  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  decreases  the  size  of  the  Fort 
Leonard  Wood,  MO  Class  E  airspace 
area  designated  as  an  extension  to  the 
Class  D  airspace  by  relocating  the 
southeastern  boundary  of  from  16  miles 
to  7  miles  southeast  of  the  Buckhom 
Nondirectional  Radio  Beacon  (NDB).  It 
also  increases  the  dimensions  of  the 
Class  E  airspace  area  extending  upward 
from  700  feet  or  more  above  the  surface 
to  approximately  the  current 
dimensions  of  the  Class  E  airspace,area 
designated  as  an  extension  to  the  Class 
D  airspace.  These  actions  correct  the 
discrepancies  in  the  controlled  airspace 
at  Fort  Leonard  Wood,  MO  and  bring 
them  into  compliance  with  FAA  Order 
8260.19.  The  areas  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi-equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule*"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
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routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  Tlie  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  Class  D  or 
Class  E  Surface  area. 


ACE  MO  E4    Fort  Leonard  Wood,  MO 

Wavnesville  Regional  Airport  at  Forney 

Field.  MO 

(Lat.  37°44'30'  N.,  long.  92°08'27"  W.) 
Forney  VOR 

(Lat.  37°44'33''  N.,  long.  92°08'20''  W.) 
Buckhom  NDB 

(Lat.  37°41'51''  N.,  long.  92°06'14"  W.) 

That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Forney  VOR  318°  radial  extending  from  the 
4-mile  radius  of  Waynesville  Regional 
Airport  at  Forney  Field  to  7  miles  northwest 
of  the  VOR  and  within  4  miles  southwest  and 
8  miles  northeast  of  the  147°  bearing  from  the 
Buckhom  NDB  extending  from  the  4-mile 
radius  of  the  airport  to  7  miles  southeast  of 
the  Bucidiorn  NDB,  excluding  that  airspace 
within  the  R-4501  Fort  Leonard  Wood 
Restricted  Areas,  during  the  specific  times 
they  are  in  effect.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5    Fort  Leonard  Wood,  MO 

Waynesville  Regional  Airport  at  Forney 

Field,  MO 

(Lat.  37°44'30"  N.,  long.  92°08'27'  W.) 
Forney  VOR 

(Lat.  37°44'33''  N.,  long.  92°08'20''  W.) 
Buckhom  NDB 

(Lat.  37°41'51''  N.,  long.  92°06'14''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Waynesville  Regional  Airport  at 
Forney  Field  and  within  2.4  miles  each  side 
of  the  Forney  VOR  318°  radial  extending 
from  the  6.5-mile  radius  of  the  airport  to  7 
miles  northwest  of  the  VOR  and  within  4 
miles  southwest  and  8  miles  northeast  of  the 
147°  bearing  frx)m  the  Buckhom  NDB 
extending  irom  the  6.5-mile  radius  of  the 
airport  to  16  miles  southeast  of  the  Buckhom 
NDB;  excluding  that  airspace  within  the  R- 
4501  Fort  Leonard  Wood,  MO,  Restricted 
Areas  during  the  specific  times  they  are  in 
effect. 


Issued  in  Kansas  City,  MO,  on  April  28, 
2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11643  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  4910-13-411 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14936;  Airspace 
Docket  No.  03-ACE-39] 

Modification  of  Class  E  Airspace; 
Muscatine,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  The  intended  effect  of  this 
rule  is  to  provide  appropriate  controlled 
Class  E  airspace  for  aircraft  operating 
under  Instrument  Flight  Rules  (IFR)  at 
Muscatine,  lA,  delete  the  Muscatine 
NDB  and  coordinates  fi-om  the  legal 
description  of  Class  E  airspace  at 
Muscatine,  LA,  and  bring  the  legal 
description  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  10,  2003. 


ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the  , 
docket  number  FAA-2003-14936/ 
Airspace  Docket  No.  03-ACE-39,  at  the 
begiiming  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Musatine,  lA. 
The  Muscatine  Nondirectional  Radio 
Beacon  (NDB)  that  served  Muscatine 
Municipal  Airport  was  decommissioned  • 
and  the  standard  instrument  approach 
procedures  (SIAP)  that  utilized  the  NDB 
were  cancelled.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (ACL)  that  acconunodated 
the  NDB  SIAPs  is  no  longer  needed.  An 
examination  of  controlled  airspace  for 
Muscatine,  lA  revealed  discrepancies  in 
the  Muscatine  Mimicipal  Airport  airport 
reference  point  used  in  the  legal 
description  for  this  airspace  area.  The 
examination  also  revealed  discrepancies 
in  the  location  of  the  Port  City  Verj' 
High  Frequency  Omni-directional  Range 
(VOR)/Distance  Measuring  Equipment 
(DME)  used  in  the  legal  description  for 
the  Muscatine,  lA  Class  E  airspace  area. 
This  amendment  incorporates  the 
revised  Muscatine  Mimicipal  Airport  • 
airport  reference  point  and  the  revised 
location  of  the  Port  City  VOR/DME  and 
brings  the  legal  description  of  the 
Muscatine,  lA  Class  E  airspace  area  into 
compliance  with  FAA  Order  7400.2E, 
Procedures  for  Handling  Airspace 
Matters.  The  amendment  to  Class  E 
airspace  at  Muscatine,  lA  provides 
controlled  airspace  at  and  above  700 
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feet  AGL  to  contain  SIAPs,  other  than 
the  NfDB  SIAPs,  at  Muscatine  Municipal 
Airport.  The  additional  Class  E  airspace 
necessary  for  the  NDB  SIAPs  is  revoked. 
The  Muscatine  NDB  and  coordinates, 
and  reference  to  these,  are  deleted  from 
the  legal  description  of  Muscatine,  LA 
Class  E  airspace.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002.  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14936/ Airspace 
Docket  No.  03-ACE-39".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Theiefore.  it  is 
determined  that  this  final  rule  does  not 
hav«  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulator}' 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  108.54.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 


Administration  Order  7400.9K,  dated 
August  30,  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  LA  E5    Muscatine.  L\ 

Muscatine  Municipal  Airport,  lA 

(Lat.  4r22'04"  N.,  long.  91°08'54"  \V.) 
Port  City  VOR/DME 

(Lat.  41°21'59''  N.,  long.  91°08'57"  W.) 
That  airspace  extending  upweird  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Muscatine  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  061°  radial 
of  the  Port  City  VOR/DME  extending  from 
the  6.5-mile  radius  to  7  miles  northwest  of 
the  airport  and  within  2.6  miles  each  side  of 
the  231°  radial  of  the  VOR/DME  extending 
from  the  6.5-mile  radius  to  7  miles  southwest 
of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  April  28. 
2003. 

Herman  I.  Lyons,  Jr., 

Manager.  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-11642  Filed  5-8-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14938;  Airspace 
Docket  No.  03-ACE-41] 

Modification  of  Class  E  Airspace; 
Ottumwa,  lA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Ottumwa.  LA  revealed 
discrepancies  in  the  legal  descriptions 
for  the  Ottumwa,  LA  Class  E  airspace 
areas.  This  action  corrects  the 
discrepancies  by  modifying  the 
Ottumwa.  lA  Class  E  airspace  areas  and 
by  incorporating  the  changes  into  the 
Class  E  airspace  legal  descriptions. 
DATES:  The  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  10,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
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docket  number  FAA-2003-14938/ 
Airspace  Docket  No.  03-ACE-41,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  (Dffice  (telephone 
1-800^47-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  modifies 
the  IpgaJ  description  of  the  Class  E 
airspace  designated  as  a  surface  area  at 
Ottumwa,  LA.  The  navigational  aid 
serving  Ottumwa  Industrial  Airport  is 
misidentified  as  a  collocated  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  when  it  is  actually  a  very 
high  frequency  omni-directional  range 
(VORJ/distance  measuring  equipment 
(DME)  facility.  This  amendment  also 
modifies  Ottumwa,  LA  Class  E  airspace 
area  extending  upward  from  700  feet 
above  the  surface  and  its  legal 
description.  It  makes  the  correction 
listed  above  to  this  airspace  area, 
modifies  the  airport  name  and  corrects 
an  error  in  the  listed  location  of  the 
navigational  aid  serving  Ottumwa 
Industrial  Airport.  This  action  brings 
the  legal  descriptions  of  both  Ottumwa, 
LA  eiirspace  areas  into  compliance  with 
FAA  Order  7400. 2E,  Procedines  for 
Handling  Airspace  Matters.  The  areas 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designated  as  surface  areas  are 
published  in  paragraph  6002  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 


controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  conmient, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related  • 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14938/Airspace 
Docket  No.  03-ACE-^l."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  had  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40120; 
E.O.  10854.  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ACE  lA  E2    Ottumwa.  lA 

Ottumwa  Industrial  Airport,  lA 

(Lat.  41°06'24"  N.,  long.,92°26'53"  W.) 

Ottumwa  VOR/DME 

(Lat.  41°01'45''  N..  long.  92°19'33'  W.) 

Within  a  4.1-mile  radius  of  Ottumwa 
Industrial  Airport  and  within  1.8  miles  each 
side  of  the  Ottumwa  VOR/DME  309°  radial 
extending  from  the  4.1-mile  radius  to  the 
VOR/DME. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Ottumwa,  LA 

Ottumwa  Industrial  Airport,  lA 

(Lat.  41°06'24"TM.,  long.  92°26'53"  W.) 

Ottumwa  VOR/DME 

(Lat.  41''01'45'  N.,  long.  92°19'33'  W.) 

That  airspace  extending  tipward  from  700 
feet  above  the  surface  within  a  6.6  mile 
radius  of  Ottumwa  Industrial  Airport  and 
within  1.8  miles  each  side  of  the  Ottumwa 
VOR/DME  309°  radial  extending  from  the 
6.6-mile  radius  to  11.2  miles  northwest  of  the 


24874 


Federal  Register/ Vol.  68,  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


airport  and  within  2  miles  each  side  of  the 
Ottumwa  VOR/DME  laQ'^  radial  extending 
from  the  6.6-mile  radius  to  1  mile  southeast 
of  the  VOR/DME. 


Issued  in  Kansas  City.  MO,  on  April  29, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  03-11641  Filed  5-8-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

RIN  2120-AA66 

[Docl(et  No.  FAA  2003-14368;  Airspace 
Docl(et  No.  ASD  02-ASW^] 

Revision  of  Jet  Routes;  Baton  Rouge, 
LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  segments 
of  Jet  Route  2  (J-2).  J-138,  and  )-590  by 
realigning  the  routes  to  the  north  over 
the  Baton  Rouge,  LA,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC).  The 
FAA  is  taking  this  action  to  enhance  the 
management  of  the  aircraft  operations 
over  the  Baton  Rouge,  LA,  area. 

EFFECUVE  date:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19,  2003.  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
revise  J-2,  J-138  and  J-590  (68  FR 
7949).  The  FAA  is  conducting  a 
comprehensive  revision  of  the  Houston 
terminal  airspace  area.  As  part  of  this 
effort,  the  FAA  is  taking  this  action  to 
realign  certain  segments  of  J-2.  J-138. 
and  J-590  over  the  new  Baton  Rouge. 
LA.  VORTAC  to  promote  die 
expeditious  movement  of  aircraft 
through  the  Baton  Rouge.  LA.  airspace 
area.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  this  proposal  to  the  FAA. 


No  comments  were  received  in  response 
to  the  proposal. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  segments  of  J-2  and  J-138 
between  the  Lake  Charles,  LA,  VORTAC 
and  the  Semmes.  AL.  VORTAC:  and  J- 
590  between  the  Lake  Charles.  LA. 
VORTAC  and  die  Greene  County,  MS, 
VORTAC,  by  realigning  the  routes  to  the 
north  over  the  Baton  Rouge,  LA, 
VORTAC.  This  action  supports  the 
planned  revision  of  the  Houston 
terminal  airspace  area. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procediues  (44  FR  11034. 
February  26.  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9K  dated 
August  30.  2002.  and  effective 
September  16.  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

List  of  Subjects  in  14  CFR  Part^l 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  FAA  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is 
amended  as  follows: 

Paragraph  2004 — |et  Routes 


J-2    (Revised] 

From  Mission  Bay,  CA,  via  Imperial, 
CA;  Bard.  AZ;  INT  of  die  Bard  089°  and 
Gila  Bend,  AZ,  261°  radials;  Gila  Bend; 
Cochise,  AZ;  El  Paso.  TX;  Fort  Stockton. 
TX;  Junction.  TX;  San  Antonio,  TX; 
Humble.  TX;  Lake  Charles*  LA;  Baton 
Rouge.  LA;  Semmes.  AL;  Crestview,  FL; 
INT  of  die  Crestview  091°  and  the 
Seminole,  FL,  290°  radials;  Seminole  to 
Taylor,  FL. 


1-138    [Revised] 

From  Fort  Stockton,  TX,  via  Center 
Point,  TX;  San  Antonio.  TX;  Hobby,  TX; 
Lake  Charles,  LA;  Baton  Rouge,  LA;  to 
Semmes,  AL. 

***** 

J-590    [Revised] 

From  Lake  Charles,  LA,  via  Baton 
Rouge.  LA;  Greene  County,  MS;  to 
Montgomery.  AL. 

***** 

Issued  in  Washington,  DC.  on  May  2,  2003. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
|FR  Doc.  03-11637  Filed  5.-8-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  382 

[Docket  No.  OST-2003-15072] 

Guidance  Concerning  Service  Animals 
in  Air  Transportation 

AGENCY:  Department  of  Transportation, 

Office  of  the  Secretary. 

ACTION:  Notice  of  policy  guidance 

concerning  service  animals  in  air 

transportation. 

SUMMARY:  This  notice  publishes  a 
revision  to  the  Department  of 
Transportation's  Guidance  Concerning 
Service  Animals  in  Air  Transportation, 
originally  published  in  the  Federal 
Register  on  November  1, 1996.  It  is  the 
result  of  the  Department's  review  of  a 
September  19,  2002,  submission  of 
suggested  improvements  to  the  existing 
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giudauice  from  xepresentadves  of  the 
^  disability  community  and  the  airline 
'    industry. 

i     ADDRESSES:  This  guidance  document  is 
-     available  on  the  Department's  Web  site 
at  http://airconsumer.ost.dot.gov/  and 
future  updates  or  revisions  will  be 
posted  there.  Questions  regeirding  this 
notice  may  be  addressed  to  the  Office  of 
Aviation  Enforcement  and  Proceedings, 
C-70,  400  7th  Street,  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Damon  P.  Whitehead,  Office  of  the 
deneral  Coimsel,  Office  of  Aviation 
Enforcement  and  Proceedings,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590;  (202)  366-1743;  fax:  (202)  366- 
7152;  E-mail: 
damon.whitehead@ost.dot.gov. 

Policy  Guidance  Concerning  Service 
Animals  in  Air  Transportation 

In  1990.  the  U.S.  Department  of 
TranspMlation  (DOT)  promulgated  the 
ofiicial  regulations  implementing  the  Air 
Carrier  Access  Act  (ACAA).  Those  rules  are 
entitled  Nondiscrimination  on  the  Basis  of 
Disability  in  Air  Travel  (14  CFR  part  382). 
Since  tHen  the  numt)er  of  people  with 
disabilities  traveling  by  air  has  grown 
steadily.  This  growth  has  increased  the 
demand  for  air  transportation  accessible  to 
.    all  people  with  disabilities  and  the 
importance  of  understanding  DOT'S 
regulations  and  how  to  apply  them.  This 
document  expands  on  an  earlier  DOT 
guidance  document  published  in  1996', 
which  was  based  on  an  earlier  Americans 
with  Disabilities  Act  (ADA)  service  animal 
guide  issued  by  the  Department  of  lustice 
(DOJ)  in  July  1996.  The  purpose  of  this 
document  is  to  aid  airline  employees  and 
people  with  disabilities  in  understanding  and 
applying  the  ACAA  and  the  provisions  of 
Part  382  with  respect  to  service  animals  in 
determining: 

(1)  Whether  an  animal  is  a  service  animal 
and  its  user  a  qualified  individual  with  a 
disability; 

(2)  How  to  accommodate  a  qualified  person 
with  a  disability  with  a  service  animal  in  the 
aircraft  cabin;  and 

(3)  When  a  service  animal  legally  can  be 
refused  carriage  in  the  cabin. 

Background 

The  1996  DOT  guidance  document  defines 
a  service  animal  as  "any  guide  dog,  signal 
dog,  or  other  animal  individually  trained  to 
provide  assistance  to  an  individual  with  a 
disability.  If  the  animal  meets  this  definition, 
it  is  considered  a  service  animal  regardless  of 
whether  it  has  been  licensed  or  certified  by 
a  state  or  local  government."  This  document 
refines  DOT's  previous  definition  of  service 
animal  ^  by  making  it  clear  that  animals  that 
assist  persons  with  disabilities  by  providing 
emotional  support  qualify  as  service  animals 


'  61  FR  56409,  56420  (Nov.  1. 1996). 
^  See  Glossary  for  definition  of  this  and  other 
terms. 


and  ensuring  that,  in  situations  concerning 
emotional  support  animals,  the  authority  of 
airline  personnel  to  require  documentation  of 
the  individual's  disability  and  the  medical 
necessity  of  the  passenger  traveling  with  the 
animal  is  understood. 

Today,  both  the  general  public  and  people 
with  disabilities  use  many  different  terms  to 
identify  animals  that  can  meet  the  legal 
definition  of  "service  animal."  These  range 
from  umbrella  terms  such  as  "assistance 
animal"  to  specific  labels  such  as  "hearing." 
"signal."  "seizure  alert."  "psychiatric 
service,"  "emotional  support"  animal,  etc. 
that  describe  how  the  animal  assists  a  person 
with  a  disability. 

When  Part  382  was  promulgated,  most 
service  animals  were  guide  or  hearing  dogs. 
Since  then,  a  wider  variety  of  animals  (e.g.. 
cats,  monkeys,  etc.)  have  been  individually 
trained  to  assist  people  with  disabilities. 
Service  animals  also  perform  a  much  wider 
variety  of  functions  than  ever  before  (e.g., 
alerting  a  person  with  epilepsy  of  imminent 
seizure  onset,  pulling  a  wheelchair,  assisting 
persons  with  mobility  impairments  with 
balance).  These  developments  can  make  it 
difficult  for  airline  employees  to  distinguish 
service  animals  from  pets,  especially  when  a 
passenger  does  not  appear  to  be  disabled,  or 
the  animal  has  no  obvious  indicators  that  it 
is  a  service  animal.  Passengers  may  claim 
that  their  animals  are  service  animals  at 
times  to  get  around  airline  policies  that 
restrict  the  carriage  of  pets.  Clear  guidelines 
are  needed  to  assist  airline  personnel  and 
people  with  disabilities  in  knowing  what  to 
expect  and  what  to  do  when  these 
assessments  are  made. 

Since  airlines  also  are  obliged  to  provide 
all  accommodations  in  accordance  with  FAA 
safety  regulations  (see  section  382.3(d)), 
educated  consumers  help  assure  that  airlines 
provide  accommodations  consistent  with  the 
carriers'  safety  duties  and  responsibilities. 
Educated  consumers  also  assist  the  airline  in 
providing  them  the  services  they  want, 
including  accommodations,  as  quickly  and 
efficiently  as  possible. 

General  Requirements  of  Part  382 

In  a  nutshell,  the  main  requirements  of  Part 
382  regarding  service  animals  are: 

•  Carriers  shall  permit  dogs  and  other 
service  animals  used  by  persons  with 
disabilities  to  accompany  the  persons  on  a 
flight.  See  secfion  382.55(a)(l-2). 

— Carriers  shall  accept  as  evidence  that  an 
animal  is  a  service  animal  identifiers  such  as 
identification  cards,  other  written 
documentation,  presence  of  harnesses,  tags  or 
the  credible  verbal  assurances  of  a  qualified 
individual  with  a  disability  using  the  animal. 

— Carriers  shall  permit  a  service  animal  to 
accompany  a  qualified  individual  with  a 
disability  in  any  seat  in  which  the  person 
sits,  unless  the  animal  obstructs  an  aisle  or 
other  area  that  must  remain  unobstructed  in 
order  to  facilitate  an  emergency  evacuation  or 
to  comply  with  FAA  regulations. 

•  If  a  service  animal  cemnot  be 
accommodated  at  the  seat  location  of  the 
qualified  individual  with  a  disability  whom 
the  animal  is  accompanying,  the  carrier  shall 
offer  the  passenger  the  opportunity  to  move 
with  the  animal  to  a  seat  location  in  the  same 


class  of  service,  if  present  on  the  aircraft, 
where  the  animal  can  be  accommodated,  as 
an  alternative  to  requiring  that  the  animal 
travel  in  the  cargo  hold  (see  section 
382.37(c)). 

•  Carriers  shall  not  impose  charges  for 
providing  facilities,  equipment,  or  services 
that  are  required  by  this  part  to  be  provided 
to  qualified  individuals  with  a  disability  (see 
section  382.57). 

Two  Steps  for  Airline  Personnel 

To  determine  whether  an  animal  is  a 
service  animal  and  should  be  allowed  to 
accompany  its  user  in  the  cabin,  airline 
personnel  should: 

1.  Establish  whether  the  animal  is  a  pet  or 
a  service  animal,  and  whether  the  passenger 
is  a  qualified  individual  with  a  disability; 
and  then 

2.  Determine  if  the  service  animal  presents 
either 

•  a  "direct  threat  to  the  health  or  safety  of 
others."  or 

•  a  significant  threat  of  disruption  to  the 
airline  service  in  the  cabin  (i.e.  a 
"fundamental  alteration"  to  passenger 
service).  See  382.7(c). 

Service  Animals 

How  Do  I  Know  It's  a  Service  Animal  and 

Not  a  Pet? 

Remember:  In  most  situations  the  key  is 
TRAINING.  Generally,  a  service  animal  is 
individually  trained  to  perform  functions  to 
assist  the  passenger  who  is  a  qualified 
individual  with  a  disability.  In  a  few 
extremely  limited  situations,  an  animal  such 
as  a  seizure  aleri  animal  may  be  capable  of 
performing  functions  to  assist  a  qualified 
person  with  a  disability  without 
individualized  training.  Also,  an  animal  used 
for  emotional  suppKjrt  need  not  have  specific 
training  for  that  function.  Similar  to  an- 
animal  that  has  been  individually  trained, 
the  definition  of  a  service  animal  includes: 
An  animal  that  has  been  shown  to  have  the 
innate  ability  to  assist  a  person  with  a 
disability;  or  an  emotional  support  animal. 

These  five  steps  can  help  one  determine 
whether  an  animal  is  a  service  animal  or  a 
pet: 

1.  Obtain  credible  verbal  assurances:  Ask 
the  passenger:  "Is  this  your  pet?"  If  the 
passenger  responds  that  the  animal  is  a 
service  animal  and  not  a  pet.  but  uncertainty 
remains  about  the  animal,  appropriate 
follow-up  questions  would  include: 
— "What  tasks  or  functions  does  your  animal 

perform  for  you?"  or 
— "What  has  it  been  trained  to  do  for  you?" 
— "Would  you  describe  how  the  animal 

performs  this  task  (or  function)  for  you?" 

•  As  noted  earlier,  functions  include,  but 
are  not  limited  to: 

A.  Helping  blind  or  visually  impaired 
people  to  safely  negotiate  their  surroundings; 

B.  Alerting  deaf  and  hard-of-hearing 
persons  to  sounds; 

C.  Helping  people  with  mobility 
impairments  to  open  and  close  doors, 
retrieve  objects,  transfer  from  one  seat  to 
another,  maintain  balance:  or 

D.  Alert  or  respond  to  a  disability-related 
need  or  emergency  (e.g.,  seizure,  extreme 
social  anxiety  or  panic  attack). 
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•  Note  that  to  be  a  service  animal  that  can 
properly  travel  in  the  cabin,  the  animal  need 
not  necessarily  perform  a  function  for  the 
passenger  during  the  flight.  For  example, 
some  dogs  are  trained  to  help  pull  a 
passenger's  wheelchair  or  carry  items  that  the 
passenger  cannot  readily  carry  while  using 
his. or  her  wheelchair.  It  would  not  be 
appropriate  to  deny  transportation  in  the 
cabin  to  such  a  dog. 

•  If  a  passenger  cannot  provide  credible 
assurances  that  an  animal  has  been 
individually  trained  or  is  able  to  perform 
sdme  task  or  function  to  assist  the  passenger 
with  his  or  her  disability,  the  animal  might 
not  be  a  service  animal.  In  this  case,  the 
airline  personnel  may  require  documentation 
(see  Documentation  below). 

•  There  may  be  cases  in  which  a  passenger 
with  a  disability  has  personally  trained  an 
animal  to  perform  a  specific  function  (e.g., 
seizure  alert).  Such  an  animal  may  not  have 
been  trained  through  a  formal  training 
program  (e.g.,  a  "school"  for  service  animals). 
If  the  passenger  can  provide  a  reasonable 
explanation  of  how  the  animal  was  trained  or 
how  it  performs  the  function  for  which  it  is 
being  used,  this  can  constitute  a  "credible 
verbal  assurance"  that  the  animal  has  been 
trained  to  perform  a  function  for  the 
passenger. 

2.  Look  for  physical  indicators  on  the 
animal:  Some  service  animals  wear 
harnesses,  vests,  capes  or  backpacks. 
Markings  on  these  items  or  on  the  animal's 
tags  may  identify  it  as  a  service  animal.  It 
should  be  noted,  however,  that  the  absence 
of  such  equipment  does  not  necessarily  mean 
the  animal  is  not  a  service  animal. 

3.  Request  documentation  for  service 
animals  other  than  emotional  support 
animals:  The  law  allows  airline  personnel  to 
ask  for  documentation  as  a  means  of 
verifying  that  the  animal  is  a  service  animal, 
but  DOT  urges  carriers  not  to  require 
documentation  as  a  condition  for  permitting 
an  individual  to  travel  with  his  or  her  service 
animal  in  the  cabin  unless  a  passenger's 
verbal  assurance  is  not  credible.  In  that  case, 
the  airline  may  require  documentation  as  a 
condition  for  allowing  the  animal  to  travel  in 
the  cabin.  The  purpose  of  documentation  is 
to  substantiate  the  passenger's  disability- 
related  need  for  the  animal's  accompemiment, 
which  the  airline  may  require  as  a  condition 
to  permit  the  animal  to  travel  in  the  cabin. 
Examples  of  documentation  include  a  letter 
from  a  licensed  professional  treating  the 
passenger's  condition  (e.g.,  physician,  mental 
health  professional,  vocational  case  manager, 
etc.) 

4.  Require  documentation  for  emotional 
support  animals:  With  respect  to  an  animal 
used  for  emotional  support  (which  need  not 
have  specific  training  for  that  function), 
airline  personnel  may  require  current 
documentation  [i.e.,  not  more  than  one  year 
old)  on  letterhead  from  a  mental  health 
professional  stating  (1)  that  the  passenger  has 
a  mental  health-related  disability;  (2)  that 
having  the  animal  accompany  the  passenger 
is  necessary  to  the  passenger's  mental  health 
or  treatment  or  to  assist  the  passenger  (with 
his  or  her  disability);  and  (3)  that  the 
individual  providing  the  assessment  of  the 
passenger  is  a  licensed  mental  health 


professional  and  the  passenger  is  under  his 
or  her  professional  care.  Airline  personnel 
may  require  this  documentation  as  a 
condition  of  permitting  the  animal  to 
accompany  the  passenger  in  the  cabin.  The 
purpos^^of  this  provision  is  to  prevent  abuse 
by  passengers  that  do  not  have  a  medical 
need  for  an  emotional  support  animal  and  to 
ensure  that  passengers  who  have  a  legitimate 
need  for  emotional  support  animals  are 
permitted  to  travel  with  their  service  animals 
on  the  aircraft.  Airlines  are  not  permitted  to 
require  the  documentation  to  specify  the  type 
of  mental  health  disability,  e.g.,  panic 
attacks. 

.S.  Observe  behavior  of  animals:  Service 
animals  are  trained  to  behave  properly  in 
public  settings.  For  example,  a  properly 
trained  guide  dog  will  remain  at  its  owner's 
feet.  It  does  not  run  freely  around  an  aircraft 
or  an  airport  gate  area,  bark  or  growl 
repeatedly  at  other  persons  on  the  aircraft, 
bite  or  jump  on  people,  or  urinate  or  defecate 
in  the  cabin  or  gate  area.  An  animal  that 
engages  in  such  disruptive  behavior  shows 
that  it  has  not  been  successfully  trained  to 
function  as  a  service  animal  in  public 
settings.  Therefore,  airlines  are  not  required 
to  treat  it  as  a  service  animal,  even  if  the 
animal  performs  an  assistive  function  for  a 
passenger  with  a  disability  or  is  necessary  for 
a  passenger's  emotional  well-being. 

What  About  Service  Animals  in  Training? 

Part  382  requires  airlines  to  allow  service 
animals  to  accompany  their  handlers  ^  in  the 
cabin  of  the  aircraft,  but  airlines  are  not 
required  otherwise  to  carry  animals  of  any 
kind  either  in  the  cabin  or  in  the  cargo  hold. 
Airlines  are  free  to  adopt  any  policy  they 
choose  regarding  the  carriage  of  pets  and 
other  animals  provided  that  they  comply 
with  other  applicable  requirements  (e.g.,  the 
Animal  Welfare  Act).  Although  "service 
animals  in  training"  are  not  pets,  the  ACAA 
does  not  include  them,  because  "in  training" 
status  indicates  that  they  do  not  yet  meet  the 
legal  definition  of  service  animal.  However, 
like  pet  policies,  airline  policies  regarding 
service  animals  in  training  vary.  Some 
airlines  permit  qualified  trainers  to  bring 
service  animals  in  training  aboard  an  aircraft 
for  training  purposes.  Trainers  of  service 
animals  should  consult  with  airlines,  and 
become  familiar  with  their  policies. 

What  About  a  Service  Animal  That  Is  Not 
Accompanying  a  Qualified  Individual  With  a 
Disability? 

When  a  service  animal  is  not 
accompanying  a  passenger  with  a  disability, 
the  airline's  general  policies  on  the  carriage 
of  animals  usually  apply.  Airline  personnel 
should  know  their  company's  policies  on 
pets,  service  animals  in  training,  and  the 
carriage  of  animals  generally.  Individuals 
planning  to  travel  with  a  service  animal  other 
than  their  own  should  inquire  about  the 
applicable  policies  in  advance. 

^Service  animal  users  typically  refer  to  the 
person  who  accompanies  the  animal  as  the 
"handler." 


Qualified  Individuals  With  Disabilities  < 

How  Do  I  Know  if  a  Passenger  Is  a  Qualified 
Individual  With  a  Disability  Who  Is  Entitled 
To  Bring  a  Service  Animal  in  the  Cabin  of  the 
Aircraft  if  the  Disability  Is  Not  Readily 
Apparent? 

•  Ask  the  passenger  about  his  or  her 
disability  as  it  relates  to  the  need  for  a  service 
animal.  Once  the  passenger  identifies  the 
animal  as  a  service  animal,  you  mgy  ask, 
"How  does  your  animal  assist  you  with  your 
disability?"  Avoid  the  question  "What  is 
your  disability?"  as  this  implies  you  are 
asking  for  a  medical  label  or  the  cause  of  the 
disability,  which  is  intrusive  and 
inconsistent  with  the  intent  of  the  ACAA. 
Remember,  Part  382  is  intended  to  facilitate 
travel  by  people  with  disabilities  by  requiring 
airlines  to  accommodate  them  on  an 
individual  basis. 

•  Ask  the  passenger  whether  he  or  she  has 
documentation  as  a  means  of  verifying  the 
medical  necessity  of  the  passenger  traveling 
with  the  animal.  Keep  in  mind  that  you  can 
ask  but  cannot  require  documentation  as 
proof  of  service  animal  status  UNLESS  (1)  a 
passenger's  verbal  assurance  is  not  credible 
and  the  airline  personnel  cannot  in  good 
faith  determine  whether  the  animal  is  a 
service  animal  without  documentation,  or  (2) 
a  passenger  indicates  that  the  animal  is  to  be 
used  as  an  emotional  support  animal. 

•  Using  the  questions  and  other  factors 
above,  you  must  decide  whether  it  is 
reasonable  to  believe  that  the  passenger  is  a 
qualified  individual  with  a  disability,  and  the 
animal  is  a  service  animal. 

Denying  a  Service  Animal  Carriage  in  the 
Cabin 

What  Do  I  Do  if  I  Believe  That  Carriage  of  the 
Animal  in  the  Cabin  of  the  Aircraft  Would 
Inconvenience  Non-Disabled  Passengers? 

Part  382  requires  airlines  to  permit 
qualified  individuals  with  a  disability  to  be 
accompanied  by  their  service  animals  in  the 
cabin,  as  long  as  the  animals  do  not  (1)  pose 
a  direct  threat  to  the  health  or  safety  of  others 
(e.g.,  animal  displays  threatening  behaviors 
by  growling,  snarling,  lunging  at,  or 
attempting  to  bite  other  persons  on  the 
aircraft)  or  (2)  cause  a  significant  disruption 
in  cabin  service  [i.e..  a  "fundamental 
alteration"  to  passenger  service). 
Inconvenience  of  other  passengers  is  not 
sufficient  grounds  to  deny  a  service  animal 
carriage  in  the  cabin;  as  indicated  later  in  this 
document,  however,  airlines  are  not  required 
to  ask  other  passengers  to  relinquish  space 
that  they  would  normally  use  in  order  to 
accommodate  a  service  animal  (e.g.,  space 
under  the  seat  in  front  of  the  non-disabled 
passenger). 

What  Do  I  Do  if  I  Believe  That  a  Passenger's 
Assertions  About  Having  a  Disability  or  a 
Service  Animal  Are  Not  Credible? 

•  Ask  if  the  passenger  has  documentation 
that  satisfies  the  requirements  for 
determining  that  the  animal  is  a  .service 
animal  (see  discussion  of  "Documentation" 
above). 

•  If  the  passenger  has  no  documents,  then 
explain  to  the  passenger  that  the  animal       * 
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cannot  be  carried  in  the  cabin,  because  it 
does  not  meet  the  criteria  for  service  animals. 
Explain  your  airline's  policy  on  pets  (i.e., 
will  or  will  riot  accept  for  carriage  in  the 
cabin  or  cargo  hold),  and  what  procedures  to 
follow. 

•  •  If  the  passenger  does  not  accept  your 
explanation,  avoid  getting  into  an  argument. 
Ask  the  passenger  to  wait  while  you  contact 
your  airline's  complaint  resolution  official 
(CRO).  Part  382  requires  all  airlines  to  have 
a  CRO  available  at  each  airport  they  serve 
during  all  hours  of  operation.  The  CRO  may 
be  made  available  by  telephone.  The  CRO  is 
a  resource  for  resolving  difficulties  related  to 
disability  accommodation. 

•  Consult  with  the  CRO  immediately,  if 
possible.  The  CRO  normally  has  the  authority 
to  make  the  final  decision  regarding  carriage 
of  service  animals.  In  the  rare  instance  that 

a  service  animal  would  raise  a  concern 
regarding  flight  safety,  the  CRO  may  consult 
with  the  pilot-in-command.  If  the  pilot-in- 
command  makes  a  decision  to  restrict  the 
animal  from  the  cabin  or  the  flight  for  safety 
reasons,  the  CRO  cannot  countermand  the 
pilot's  decision.  This  does  not  preclude  the 
Department  from  taking  subsequent 
enforcement  action,  however,  if  it  is 
determined  that  the  pilot's  decision  was 
inconsistent  with  part  382. 

•  If  a  passenger  makes  a  complaint  to  a 
CRO  about  a  past  decision  not  to  accept  an 
animal  as  a  service  animal,  then  the  CRO 
must  provide  a  written  statement  to  the 
passenger  within  10  days  explaining  the 
reason(s]  for  that  determination.  If  carrier 
personnel  other  than  the  CRO  make  the  final 
decision,  a  written  explanation  is  not 
required;  however,  because  denying  carriage 
of  a  legitimate  service  animal  is  a  potential 
civil  rights  violation,  it  is  recoimnended  that 
ceurier  personnel  explain  to  the  passenger  the 
reason  the  animal  will  not  be  accepted  as  a 
service  animal.  A  recommended  practice  may 
include  sending  passengers  whose  animals 
are  not  accepted  as  service  animals  a  letter 
within  ten  business  days  explaining  the  basis 
for  such  a  decision. 

In  considering  whefher  a  service  animal 
should  be  excluded  from  the  cabin,  keep 
these  things  in  mind: 

•  Cgrtain  unusual  service  animals  pose 
unavoidable  safety  and/or  pnblic  health 
concemsi  and  airlines  are  not  required  to 
transport  them.  Snakes,  other  reptiles,  ferrets, 
rodents,  end  spiders  certainly  fall  within  this 
category  qf  animals. 

•  In  all  other  circumstances,  each  situation 
must  be  considered  individually.  Do  not 
make  assumptions  about  how  a  particuleu- 
unusual  animal  is  likely  to  behave  based  on 
past  experience  with  other  animals.  You  may 
inquire,  however,  about  whether  a  particular 
animal  has  been  trained  to  behave  properly 
in  a  public  setting. 

•  Before  deciding  to  exclude  the  animal, 
you  should  consider  cmd  try  available  means 
of  mitigating  the  problem  (e.g.,  muzzling  a 
dog  that  barks  frequently,  allowing  the 
passenger  a.reasonable  amount  of  time  under 
the  circumstances  to  correct  the  disruptive 
behavior,  offering  the  passenger  a  different 
seat  where  the  animal  won't  block  the  aisle.) 

If  it  is  determined  that  the  animal  should 
not  accoifipany  the  disabled  passenger  in  the 


cabin  at  this  time,  offer  the  passenger 
alternative  acconunodations  in  accordance 
with  part  382  and  company  policy  (e.g., 
accept  the  animal  for  carriage  in  the  cargo 
hold). 

What  About  Unusual  Service  Animals? 

•  As  indicated  above,  certain  unusual 
service  animals,  pose  unavoidable  safety 
and/or  public  health  concerns  and  airlines 
are  not  required  to  transport  them.  Snakes, 
other  reptiles,  ferrets,  rodents,  and  spiders 
certainly  fall  within  this  category  of  animals. 
The  release  of  such  an  animal  in  the  aircraft 
cabin  could  result  in  a  direct  threat  to  the 
health  or  safety  of  passengers  and 
crewmembers.  For  these  reasons,  airlines  eire 
not  required  to  transport  these  types  of 
service  animals  in  the  cabin,  and  carriage  in 
the  cargo  hold  will  be  in  accordance  with 
company  policies  on  the  carriage  of  animals 
generally. 

•  Other  unusual  animals  such  as  miniature 
horses,  pigs  and  monkeys  should  be 
evaluated  on  a  case-by-case  basis.  Factors  to 
consider  are  the  animal's  size,  weight,  state 
and  foreign  country  restrictions,  and  whether 
or  not  the  animal  would  pose  a  direct  threat 
to  the  health  or  safety  of  others,  or  cause  a 
fundamental  alteration  (significant 
disruption)  in  the  cabin  service.  If  none  of 
these  factors  apply,  the  animal  may 
accompany  the  passenger  in  the  cabin.  In 
most  other  situations,  the  animal  should  be 
carried  in  the  cargo  hold  in  accordance  with 
company  policy. 

Miscellaneous  Questions 

What  About  the  Passenger  Who  Has  Two  oi 
More  Service  Animals? 

•  A  single  passenger  legitimately  may  have 
two  or  more  service  animals.  In  these 
circumstances,  you  should  make  every 
reasonable  effort  to  accommodate  them  in  the 
cabin  in  accordance  with  part  382  and 
company  policies  on  seating.  This  might 
include  permitting  the  passenger  to  purchase 
a  second  seat  so  that  the  animals  can  be 
accommodated  in  accordance  with  FAA 
safety  regulations.  You  may  offer  the 
passenger  a  seat  on  a  later  flight  if  the 
passenger  and  animals  cannot  be 
accommodated  together  at  a  single  passenger 
seat.  Airlines  may  not  charge  passengers  for 
accommodations  that  are  required  by  part 
382.  including  transporting  service  animals 
in  the  cargo  compartment.  If  carriage  in  the 
cargo  compartment  is  unavoidable,  notify  the 
destination  station  to  return  the  service 
animal(s)  to  the  passenger  at  the  gate  as  soon 
as  possible,  or  to  assist  the  passenger  as 
necessar>'  to  retrieve  them  in  the  appropriate 
location. 

What  if  the  Service  Animal  Is  Too  Large  to 
Fit  Under  the  Seat  in  Front  of  the  Customer? 

•  If  the  service  animal  does  not  fit  in  the 
assigned  location,  you  should  relocate  the 
passenger  and  the  service  animal  to  some 
other  place  in  the  cabin  in  the  same  class  of 
ser\'ice  where  the  animal  will  fit  under  the  . 
seat  in  front  of  the  passenger  and  not  create 
an  obstruction,  such  as  the  bulkhead.  If  no 
single  seat  in  the  cabin  will  accommodate  the 
animal  and  passenger  without  causing  an 
obstruction,  you  may  offer  the  option  of 
purchasing  a  second  seat,  traveling  on  a  later 


flight  or  having  the  service  animal  travel  in 
the  cargo  hold.  As  indicated  above,  airlines 
may  not  charge  passengers  with  disabilities 
for  services  required  by  part  382.  including 
transporting  their  oversized  service  animals 
in  the  cargo  compartment. 

Should  Passengers  Provide  Advance  Notice 
to  the  Airline  Concerning  Multiple  or  Large 
Service  Animals? 

In  most  cases,  airlines  may  not  insist  on 
advance  notice  or  health  certificates  for 
service  animals  under  the  ACAA  regulations. 
However,  it  is  very  useful  for  passengers  to 
contact  the  airline  well  in  advance  if  one  or 
more  of  their  service  animals  may  need  to  be 
transported  in  the  cargo  compartment.  The 
passenger  will  need  to  understand  airline 
policies  and  should  find  out  what  type  of 
documents  the  carrier  would  need  to  ensure 
the  safe  passage  of  the  service  animal  in  the 
cargo  compartment  and  any  restrictions  for 
cargo  travel  that  might  apply  (e.g., 
temperature  conditions  that  limit  live  animal 
transport). 

What  if  an  Airline  Employee  or  Another 
Passenger  on  Board  Is  Allergic  or  Has  an 
Adverse  Reaction  to  a  Passenger's  Service 
Animal? 

Passengers  who  state  they  have  allergies  or 
other  animal  aversions  should  be  located  as 
far  away&om  the  service  animal  as 
practicable.  Whether  or  not  an  individual's 
allergies  or  animal  aversions  are  disabilities 
(an  issue  this  Guidance  does  not  address), 
each  individual's  needs  should  be  addressed 
to  the  fullest  extent  possible  under  the 
circumstances  and  in  accordance  with  the 
requirements  of  part  382  and  company 
policy. 

Accommodating  Passengers  With  Service 
Animals  in  the  Cabin 

How  Can  Airline  Personnel  Help  Ensure  That 
Passengers  With  Service  Animals  Are 
Assigned  and  Obtain  Appropriate  Seats  on 
the  Aircraft? 

•  Let  passengers  know  the  airline's  policy 
about  seat  assignments  for  people  with 
disabilities.  For  instance:  (1)  Should  the 
passenger  request  pre-boarding  at  the  gate?  or 
(2)  should  the  passenger  request  an  advance 
seat  assignment  (a  priority  seat  such  as  a 
bulkhead  seat  or  aisle  seat)  up  to  24  hours 
before  departure?  or  (3)  should  the  passenger 
request  an  advance  seat  assignment  at  the 
gate  on  the  day  of  departure?  When  assigning 
priority  seats,  ask  the  passenger  what 
location  best  fits  his/her  needs. 

•  Passengers  generally  know  what  kinds  of 
seats  best  suit  their  service  animals.  In 
certain  circumstances,  passengers  with 
service  animals  must  either  be  provided  their 
pre-requested  priority  seats,  or  if  their 
requested  seat  location  cannot  be  made 
available,  they  must  be  assigned  to  other 
available  priority  seats  of  their  choice  in  the  ' 
same  cabin  class.  Part  382.38  requires 
airlines  to  provide  a  bulkhead  seat  or  a  seat 
other  than  a  bulkhead  seat  at  the  request  of 
an  individual  traveling  with  a  service  animal. 

•  Passengers  should  comply  with  airline 
recommendations  or  requirements  regarding 
when  they  should  arrive  at  the  gate  before  a 
flight.  This  may  vary  from  airport  to  airport 
and  airline  to  airline.  Not  all  airlines 
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announce  pre-boarding  for  passengers  with 
special  needs,  although  it  may  be  available. 
If  you  wish  to  request  pre-boarding,  tell  the 
agent  at  the  gate. 

•  Unless  pre-boarding  is  not  part  of  your 
carrier's  business  operation,  a  timely  request 
for  pre-boarding  by  a  passenger  with  a 
disability  should  be  honored  (382.38  (d)). 

•  Part  382  does  not  require  carriers  to 
make  modifications  that  would  constitute  an 
undue  burden  or  would  fundamentally  alter 
their  programs  (382.7  (c)).  Therefore,  the 
following  are  not  required  in  providing 
accommodations  for  users  of  service  animals 
and  are  examples  of  what  might  realistically 
be  viewed  as  creating  an  undue  burden: 

—  Asking  another  passenger  to  give  up  the 
space  in  front  of  his  or  her  seat  to 
accommodate  a  service  animal; 

—  Denying  transportation  to  any  individual 
on  a  flight  in  order  to  provide  an 
accommodation  to  a  passenger  with  a 
service  animal; 

—  Furnishing  more  than  one  seat  per  ticket; 
and 

—  Providing  a  seat  in  a  class  of  service  other 
than  the  one  the  passenger  has  purchased. 

Are  Airline  Personnel  Responsible  for  the 
Care'  and  Feeding  of  Service  Animals? 

Airline  personnel  are  not  required  to 
provide  care,  food,  or  special  facilities  for 
service  animals.  The  care  and  supervision  of 
a  service  animal  is  solely  the  responsibility 
of  the  passenger  with  a  disability  whom  the 
animal  is  accompanying. 

May  an  Air  Carrier  Charge  a  Maintenance  or 
Cleaning  Fee  to  Passengers  Who  Travel  With 
Service  Animals? 

Part  382  prohibits  air  carriers  from 
imposing  special  charges  for 
accommodations  required  by  the  regulation, 
such  as  carriage  of  a  service  animal. 
However,  an  air  carrier  may  charge 
passengers  with  a  disability  if  a  service 
animal  causes  damage,  as  long  as  it  is  its 
regular  practice  to  charge  non-disabled 
passengers  for  similar  kinds  of  damage.  For 
example,  it  could  charge  a  passenger  with  a 
disability  for  the  cost  of  repairing  or  cleaning 
a  seat  deimaged  by  a  service  animal,  assuming 
that  if  is  its  policy  to  charge  when  a  non- 
disabled  passenger  or  his  or  her  pet  causes 
similar  damage. 

Advice  for  Passengers  With  Service  Animals 

•  Ask  about  the  airline's  policy  on  advance 
seat  assignments  for  people  with  disabilities. 
For  instance:  (1)  Should  a  passenger  re<iuesl 
pre-boarding  at  the  gate?  or  (2)  should  a 
pa.s^enger  request  an  advance  seat 
assignment  (a  priority  seat  such  as  a 
(bulkhead  seat  or  aisle  seat))  up  to  24  hours 
before  departure?  or  (3)  should  a  passenger 
request  an  advance  seat  assignment  at  the 
gate  on  the  day  of  departure? 

•  Although  airlines  are  not  permitted  to 
automatically  require  documentation  for 
service  animals  other  than  emotional  support 
animals,  if  you  think  it  would  help  you 
explain  the  need  for  a  service  animal,  you 
may  want  to  carry  documentation  from  your 
physician  or  other  licensed  professional 
confirming  your  need  for  the  ser\'ice  animal. 
Passengers  with  unusual  service  animals  also 
may  want  to  carry  documentation  confirming 


that  their  animal  has  been  trained  to  perform 
a  function  or  task  for  them. 

•  If  you  need  a  specific  seat  assignment  for 
yourself  and  youf  ser\'ice  animal,  make  your 
reservation  as  far  in  advance  as  you  can.  and 
identify  your  need  at  that  time. 

•  You  may  have  to  be  flexible  if  your 
assigned  seat  unexpectedly  turns  out  to  be  in 
an  emergency  exit  row.  When  an  aircraft  is 
changed  at  the  last  minute,  seating  may  be 
reassigned  automatically-  Automatic  systems 
generally  do  not  recognize  special  needs,  and 
may  make  inappropriate  seat  assignments.  In 
that  case,  you  may  be  required  by  FAA 
regulations  to  move  to  another  seat. 

•  Arrive  at  the  gate  when  instructed  by  the 
airline,  typically  at  least  one  hour  before 
departure,  and  ask  the  gate  agent  for  pre- 
boarding — if  that  is  your  desire. 

•  Remember  that  your  assigned  seat  may 
be  reassigned  if  you  fail  to  check  in  on  time; 
airlines  typically  release  seat  assignments  not 
claimed  30  minutes  before  scheduled 
departure.  In  addition,  if  you  fail  to  check  in 
on  time  you  may  not  be  able  to  take 
advantage  of  the  airline's  pre-board  offer. 

•  If  you  have  a  very  large  service  animal 
or  multiple  animals  that  might  need  to  be 
transported  in  the  cargo  compartment, 
contact  the  airline  well  in  advance  of  your 
travel  date.  In  most  cases,  airlines  cannot 
insist  on  advance  notice  or  health  certificates 
for  service  animals  under  the  ACAA 
regulations.  However,  it  is  very  useful  for 
passengers  to  contact  the  airline  well  in 
advance  if  one  or  more  of  their  service 
animals  may  need  to  be  transported  in  the 
cargo  compartment.  The  passenger  will  need 
to  understand  airline  policies  and  should 
find  out  what  type  of  documents  the  carrier 
would  need  to  ensure  the  safe  passage  of  the 
service  animal  in  the  cargo  compartment  and 
any  restrictions  for  cargo  travel  that  might 
apply  (e.g.,  temperature  conditions  that  limit 
live  animal  transport). 

•  If  you  are  having  difficulty  receiving  an 
appropriate  accommodation,  ask  the  airline 
employee  to  contact  the  airline's  complaint 
resolution  official  (CROj.  Part  382  requires  all 
airlines  to  have  a  CRO  available  during  all 
hours  of  operation.  The  CRO  is  a  resource  for 
resolving  difficulties  related  to  disability 
accommodations. 

•  Another  resource  for  resolving  issues 
related  to  disability  accommodations  is  the 
U.S.  Department  of  Transportation's  aviation 
consumer  disability  hotline.  The  toll-free 
number  is  1-800-778-4838  (voice)  and  1- 
800-4.55-9880  (TTY). 

Glossary 

Direct  Threat  to  the  Health  or  Safety  of 
Others 

A  significant  risk  to  the  health  or  safety  of 
others  that  cannot  be  eliminated  by  a 
modification  of  policies,  practices,  or 
procedures,  or  by  the  provision  of  auxiliary 
aids  or  services. 

Fundamental  Alteration 

A  modification  that  substantially  alters  the 
basic  nature  or  purpose  of  a  program,  service, 
product  or  activity. 

Individual  With  a  Disability 

"Any  individual  who  has  a  physical  or 
mental  impairment  that,  on  a  permanent  or 


temporary  basis,  substantially  limits  one  or 
more  major  life  activities,  has  a  record  of 
such  an  impairment,  or  is  regarded  as  having 
such  an  impairment."  (Section  382.5). 

Qualified  Individual  With  a  Disability 

Any  individual  with  a  disability  who: 

(1)  "Takes  those  actions  necessary  to  avail 
himself  or  herself  of  facilities  or  services 
offered  by  an  air  ceurier  to  the  general  public 
with  respect  to  accompanying  or  meeting  a 
traveler,  use  of  gi-ound  transportation,  using 
terminal  facilities,  or  obtaining  inlormalion 
about  schedules,  fares  or  policies"; 

(2)  "Offers,  or  makes  a  good  faith  attempt 
to  offer,  to  purchase  or  otherwise  validly  to 
obtain  *   *   *  a  ticket"  "for  air  transportation 
on  an  air  carrier";  or 

(3)  "Purchases  or  possesses  a  valid  ticket 
for  air  transportation  on  an  air  carrier  and 
presents  himself  or  herself  at  the  airport  for 
the  purpose  of  traveling  on  the  flight  for 
which  the  ticket  has  been  purchased  or 
obtained;  and  meets  reasonable, 
nondiscriminatory  contract  of  carriage 
requirements  applicable  to  all  passengers." 
(Section  382.5). 

Senice  Animal 

Any  animal  that  is  individually  trained  or 
able  to  provide  assistance  to  a  qualified 
person  with  a  disability;  or  any  animal 
shown  by  documentation  to  be  necessary  for 
the  emotional  well  being  of  a  passenger. 

Sources 

See:  14  CFR  382.5,  14  CFR  382.37(a) 
and  (c),  14  CFR  382.38  (a)(3),  (b).  (d)  & 
(h}-(j).  14  CFR  382.55(a)(l)-{3),  14  CFR 
382.57,  "Guidance  Concerning  Service 
Animals  in  Air  Transportation,"  (61  FR 
56420-56422.  (November  1,  1996)). 
"Commonly  Asked  Questions  About 
Service  Animals  in  Places  of  Business" 
(Department  of  Justice,  July  1996),  and 
"ADA  Business  Brief:  Service  Animals" 
(Department  of  Justice,  April  2002). 

Issued  in  Washington,  DC,  on  May  2,  2003. 

Samuel  Podberesky. 

Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 

[FR  Doc.  03-11452  Filed  5-8-^)3:  8:45  am] 

BILLING  COOE  491 0-62 -P 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 

15  CFR  Part  0 

[Docket  No.:  010926237-3101-02] 

RIN  0690-AA32 

Employee  Responsibilities  and 
Conduct;  Removal  of  Obsolete 
Regulations 

AGENCY:  Office  of  the  General  Counsel, 
Department  of  Commerce. 

ACTION:  Final  rule. 
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SUMMARY:  The  Department  of  Commerce 
(the  "Department")  issues  this  final  rule 
to  revise  and  remove  certain  sections  of 
the  Commerce  and  Foreign  Trade 
Regulation  concerning  the  policies  and 
procedwes  relating  to  employee 
responsibilities  and  conduct.  The 
government-wide  regulations  of  the 
Office  of  Government  Ethics  make  these 
Department  provisions  obsolete. 
EFFECTIVE  DATE:  May  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Cox.  Attorney-Advisor,  telephone 
number:  (202)  482-2442,  fax:  (202)  501- 
2295. 

SUPPLEMENTARY  INFORMATION:  In  August, 
1992.  the  Office  of  Government  Ethics 
promulgated  the  Executive  Branch 
Financial  Disclosure,  Qualified  Trusts, 
and  Certificate  of  Divestiture 
regulations,  5  CFR  part  2634.  and  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch.  5 
CFR  part  2635.  These  regulations 
implemented  the  responsibilities  and 
standards  required  by  the  1978  Ethics  in 
Government  Act. 

This  final  rule  removes  the  following 
provisions  from  the  Department's 
internal  conduct  regulations  codified  at 
15  CFR  part  0: 

•  Subparts  B.  C,  and  E; 

•  Sections  0.735-lOa.  0.735-11. 
0./35-12,  0.735-13,  0.735-14,  and 
0.735-15;  and 

•  Appendices  B  and  C. 

These  provisions  are  removed  because 
they  are  superseded  by  provisions  in  the 
Ethics  Program  that  are  codified  at  5 
CFR  parts  2634  and  2635. 

This  final  rule  also  modifies  the 
authority  citation  for  15  CFR  part  0,  and 
revises  the  language  in  15  CFR  section 
0.735-2  to  indicate  that  employees 
should  refer  to  the  standards  of  ethical 
conduct,  financial  disclosure,  and  other 
applicable  regulations  that  are  codified 
in  5  CFR  part  2635  and  5  CFR  part  2634. 

Any  supplementary  regulations 
necessary,  for  Department-specific 
circumstances,  may  be  promulgated  in 
the  future  as  provided  by  the  current 
Office  of  Government  Ethics  regulations. 

Classification 

Executive  Order  12866 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Execu  tive  Order  13132 

It  has  been  determined  that  this  action 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C  553(b)(A)  prior 
notice  and  an  opportunity  for  public 


comment  are  not  required  for  this  rule 
of  agency  organization,  management, 
and  procedure.  Fiulher.  this  rule  of 
agency  organization,  management,  and 
procedure  is  not  a  substantive  rule 
subject  to  the  30-day  delay  in  effective 
date  requirement  of  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

As  this  rule  is  not  subject  to  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553.  or  any  other 
law.  it  is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  or  involve 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  piu-suant  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
chapter  35. 

List  of  Subjects  15  CFR  Part  0 

Administrative  practice  and 
procedure,  Conflict  of  interests. 

Theodore  W.  Kassinger, 

General  Counsel. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Commerce 
is  amending  15  CFR  part  0  as  follows: 

PART  0— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

■  1 .  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7301,  7353:  5 
U.S.C.  App.  (Ethics  in  Government  Act  of 
1978):  26  U.S.C.  7214(b);  E.O.  12674,  54  FR 
15159,  3  CFR  1989  Comp..  p.  215,  as 
modified  by  E.O.  12731,  55  FR  42547,  3  CFR 
1990  Comp.,  p.  306;  5  CFR  part  2635. 

■  2.  Section  0.735-2  is  revised  to  read  as 
follows: 

§  0.735-2    Cross-references  to  ethical 
conduct,  financial  disclosure,  and  other 
applicable  regulations. 

Employees  of  the  Department  of 
Commerce  should  refer  to  the  executive 
branch-wide  Standards  of  Ethical 
Conduct  at  5  CFR  part  2635  and  the 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634 

■  3.  Subparts  B  and  C  are  removed  and 
reserved. 

■  4.  to  Subpart  D,  §§  0.735.10a.  0.735- 
11,  0.735-12.  0.735-13.  0.735-14.  0.735- 
15  are  removed  and  reserved. 

■  5.  Subpart  E  is  removed  and  reserved. 
.■  6.  Appendices  B  and  C  to  part  0  are 
removed. 

(FR  Doc.  03-11490  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  3510-BW-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Chapter  1 

Change  of  Address;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  reflect  a  change  in  the 
addriess  for  the  Dockets  Management 
Branch  (DMB).  This  action  is  editorial 
in  nature  and  is  intended  to  improve  the 
accuracy  of  the  agency's  regulations. 

EFFECTIVE  DATE:  May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy  and 
Planning  (HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  to  the 
Federal  Register  of  June  16.  1998  (63  FR 
32888),  FDA  published  a  notice 
announctog  the  relocation  of  DMB  from 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857,  to  its  current 
location  at  5630  Fishers  Lane,  rm.  1061, 
Rockville,  MD  20852.  This  dociunent 
amends  FDA's  regulations  to  reflect 
DMB's  change  of  address  by  removing 
the  entire  outdated  address  wherever  it 
appears  and  by  adding  the  new  address 
in  its  place  in  21  CFR  parts  3,  7,  10.  12. 
17,  25,  60,  100.  101.  109,  184,  201,  312, 
314, 328, 330, 355,  500,  509,  520,  522. 
601,  808,  812,  814,  1030, 1240.  and 
1250. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  unnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  chapter  I  is 
amended  as  follows: 

■  1.  Parts  3,  7, 10, 12, 17,  25,  60, 100, 101. 
109. 184, 201, 312. 314.  328,  330,  355. 
500.  509.  520. 522. 601.  808. 812,  814, 
1030.  1240.  and  1250  are  amended  by 
removing  "12420  Parklawn  Dr.,  rm.  1- 
23,  Rockville.  MD  20857"  or  "rm.  1-23. 
12420  Parklawn  Dr..  Rockville,  MD 
20857"  wherever  they  appear  and  by 
addtog  in  their  place  "5630  Fishers  Lane, 
rm.  1061,  Rockville,  MD  20852." 
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Dated:  May  2,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11650  Filed  5-&-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 


[TD  9048] 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
Stock  Dispositions;  Correetion 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  docimient  contains  a 
correction  to  Treasury  Decision  9048, 
which  was  published  in  the  Federal 
Register  on  Friday.  March  14,  2003  (68 
FR  12287)  that  redetermines  the  basis  of 
stock  of  a  subsidiary  member  or  a 
consolidated  group  immediately  prior  to 
certain  transfers  of  such  stock  and 
certain  deconsolidations  of  a  subsidiary 
member. 

DATES:  This  correction  is  effective  on 
March  14.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aimee  K.  Meacham  at  (202)  622-7530 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1 502  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  TD  9048  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

CorrectiGn  of  Publication 

■  Accordingly.  26  CFR  Fart  1  is  corrected 
by  making  the  following  correcting 
amendment: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 


§1.1502-35T    [Corrected] 
■  PAR.  2.  Section  1.1502-35T(b)(2)(ii)(B) 
is  amended  by  removing  the  word  "or" 
at  the  end  of  the  paragraph. 

LaNita  Van  Dyke, 

Acting  Chief,  Regulations  Unit,  Associate 

Chief  Counsel.  (Procedure  and 

Administration). 

[FR  Doc.  03-11591  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  483(>-01-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  311 
[Administrative  Instruction  81] 

Privacy  Act;  Implementation 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 
action:  Final  rule. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  is  exempting  a  system  of 
records  in  its  inventory  of  systems  of 
records  pursuant  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
EFFECTIVE  DATE:  January  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  on 
November  29,  2002,  at  67  FR  71119- 
71120.  One  comment  was' received 
which  has  prompted  a  cheuige  in  the 
final  rule.  The  rule,  as  changed,  is  being 
adopted  as  final. 

One  public  comment  was  received 
where  the  commenter  expressed 
concern  that  the  wording  of  the 
proposed  rule  appears  to  impute 
criminality  to  those  individuals 
receiving  background  checks  and 
appears  to  suspend  the  rights  of  those 
individuals  interacting  with  the  DoD. 
We  disagree.  As  provided  by  law,  the 
rule  provides  a  basis  for  the  Department 
to  exempt  specified  records  from  certain 
provisions  of  the  Privacy  Act.  It  does 
not  serve  as  a  basis  for  making 
judgments  regarding  individuals  on 
whom  the  Department  conducts 
background  checks.  Neither  does  it  act 
to  suspend  any  rights  the  individual 
may  be  entitiled  to  under  DoD 
administered  programs.  The  commenter 
observes  that  the  rule  is  unecessary  and 
redundant.  We  disagree.  The  purpose  of 
the  rule  is  to  preserve  and  protect  the 
identity  of  a  source  who  has  been 
promised  confidentiality  in  return  for 
the  information  he  or  she  is  providing 
the  Department.  Because  only  a  specific 
exemption  can  be  claimed  for  the 


records,  the  Department  must  establish 
the  exemption  in  order  to  accomplish 
the  desired  objective.  And  finally,  the 
commenter  expresses  the  view  that  the 
scope  of  the  rule  is  overly  broad.  We 
agree.  The  principal  purpose  of  the 
claimed  exemption  is  to  protect  the 
identity  of  a  confidential  source.  We 
therefore  have  revised  the  rule  so  that 
the  exemption  is  only  being  claimed  for 
those  provisions  of  the  Act  that  are 
supportive  of  the  overally  purpose  of 
the  exemption. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significemt  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity:  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
conmiunities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-^, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
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and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  the 
Privacy  Act  rules  for  the  Department  of 
Defease  do  not  have  federalism 
imprecations.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  311 

Privacy. 

■  Accordingly,  32  CFR  part  311  is 
amended  to  read  as  follows: 

PART  311— OSD  PRIVACY  PROGRAM 

■  1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Authority:  Pub.L.  93-579,  88  Stat.  1896  (5  - 
U.S.C.  552a). 

■  2.  Section  311.8,  is  amended  by  adding 
peiragraph  (c)(14)  to  read  as  follows: 

§  311 .8    Procedures  tor  exemptions. 

***** 

(c)  Specific  exemptions.  *   *   * 

(14)  System  identifier  and  name: 
DHRA  02.  PERSEREC  Research  Files. 

(i)  Exemption:  (A)  Investigative 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(B)  Therefore,  portions  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5)  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (d), 
and  (e)(1). 

(ii)  Authority:  5  U.S.C.  552a(k)(5). 

(iii)  Reasons:  (A)  From  subsection 
(c)(3)  and  (d)  when  access  to  accounting 
disclosures  and  access  to  or  amendment 
of  records  would  cause  the  identity  of 
a  confidential  source  to  be  revealed. 
Disclosure  of  the  source's  identity  not 
only  will  result  in  the  Department 
breaching  the  promise  of  confidentiality 
made  to  the  source  but  it  will  impair  the 
Department's  future  ability  to  compile 
investigatory  material  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  Federal  contracts,  or 
access  to  classified  information.  Unless 
sources  can  be  assured  that  a  promise  of 
confidentiality  will  be  honored,  they 
will  be  lass  likely  to  provide 


information  considered  essential  to  the 
Department  in  making  the  required 
determinations. 

(B)  From  (e)(1)  because  in  the 
collection  of  information  for 
investigatory  purposes,  it  is  not  always 
possible  to  determine  the  relevance  and 
necessity  of  particular  information  in 
the  early  stages  of  the  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
information  that  its  relevance  and 
necessity  becomes  clear.  Such 
information  permits  more  informed 
decision-making  by  the  Department 
when  making  required  suitability, 
eligibility,  and  qualification 
determinations. 

Dated:  April  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-11574  Filed  5-8-03:  8:45  am] 

BILUNG  CODE  5001 -OS-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFfT  Part  806b 

[Air  Force  Instruction  37-132] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Air  Force. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  adding  an  exemption  rule  for 
the  system  of  records  F031  DoD  A, 
entitled  "Joint  Personnel  Adjudication 
System".  The  Joint  Personnel 
Adjudication  System  is  used  for 
personnel  security  management  within 
DoD,  and  provides  a  common, 
comprehensive  medium  to  record  and 
document  personnel  security  actions 
within  the  DoD. 

EFFECTIVE  DATE:  January  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043  or  DSN 
329-4043. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  on 
November  29,  2002,  at  67  FR  71120.  No 
comments  were  received,  therefore,  the 
rule,  as  changed,  is  being  adopted  as 
final. 

The  principal  purpose  of  the  claimed 
exemption  is  to  protect  the  identity  of 
a  confidential  source.  Therefore  the  rule 
has  been  changed  to  eliminate  those 
provisions  for  which  an  exemption  had 
been  claimed  but  which  now  have  been 
determined  as  not  being  supportive  of 
the  overall  purpose  of  the  exemption. 


Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  die 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

'     It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-^, 
"Unfunded  Mandates  Reform  Act", 

It  has  been  determined  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditiure  by  State,  local  and  tribal 
govermnents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


24882 


Federal  Register /Vol.  68.  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


responsibilities  among  the  various 
levels  of  government. 

List  of  Subiects  in  32  CFR  Fart  806b 

Privacy. 

■  Accordingly,  32  CFR  part  806b  is 
amended  to  read  as  follows: 

PART  80€b— AIR  FORCE  PRIVACY 
ACT  PROGRAM 

■  1 .  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579.  88  Stat.  1896  (5 
U.S.C.  552a). 

■  2.  Appendix  C  to  part  806b,  is 
amended  by  adding  paragraph  (b){23)  to 
read  as  follows: 

Appendix  C  to  Part  806b — General  and 
specific  exemptions 

***** 

(b)  Specific  exemptions.  "   *   * 

(23)  System  identifier  and  name:  F031 
DoD  A,  Joint  Personnel  Adjudication 
System. 

(i)  Exemption:  (1)  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 
5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 

(2)  Therefore,  portions  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5)  from  the  following 
subsections  of  5  U.S.C.  552a{c)(3),  (d), 
and  (e)(1). 

(ii)  Authority:  5  U.S.C.  552a(k)(5). 

(iii)  Reasons:  (A)  From  subsection 
(c)(3)  and  (d)  when  access  to  accounting 
disclosures  and  access  to  or  amendment 
of  records  would  cause  the  identity  of 
a  confidential  sources  to  be  revealed. 
Disclosure  of  the  source's  identity  not 
only  will  result  in  the  Department 
breaching  the  promise  of  confidentiality 
made  to  the  source  but  it  will  impair  the 
Department's  future  ability  to  compile 
investigatory  material  for  the  purpose  of 
determining  suitability,  eligibifity,  or 
qualifications  for  Federal  civilian 
employment,  Federal  contracts,  or 
access  to  classified  information.  Unless 
sources  can  be  assured  that  a  promise  of 
confidentiality  will  be  honored,  they 
will  be  less  likely  to  provide 
information  considered  essential  to  the 
Department  in  making  the  required 
determinations. 

(B)  From  (e)(1)  because  in  the 
collection  of  information  for 
investigatory  piu-poses,  it  is  not  always 
possible  to  determine  the  relevance  and 
necessity  of  particular  information  in 


the  early  stages  of  the  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
information  that  its  relevance  and 
necessity  becomes  clear.  Such 
information  permits  more  informed 
decision-making  by  the  Department 
when  making  required  suitability, 
eligibility,  and  qualification 
determinations. 

Dated:  April  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  0.3-11575  Filed  5-8-03;  8:45  ami 

BILLING  CODE  5001-OS-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -03-038] 

Drawbridge  Operation  Regulations: 
Hackensack  River,  NJ 

agency:  Coast  Guard,  DHS.         ♦ 
ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  NJTRO  HX  Bridge, 
mile  7.7,  across  the  Hackensack  River  at 
Secaucus,  New  Jersey.  Under  this 
temporary  deviation  the  bridge  may 
remain  closed  from  6  a.m.  on  May  10, 
2003,  through  5  p.m.  on  May  11,  2003, 
and  from  6  a.m.  on  May  17,  2003, 
through  5  p.m.  on  May  18,  2003.  This 
temporary  deviation  is  necessary  to 
facilitate  structural  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
May  10,  2003,  through  May  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
•District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
NJTRO  HX  Bridge  has  a  vertical 
clearance  in  the  closed  position  of  4  feet 
at  mean  high  water  and  9  feet  at  mean 
low  water.  The  existing  drawbridge 
operation  regulations  are  listed  at  33 
CFRll7.723(5)(e). 

The  bridge  owner.  New  Jersey  Transit 
Operation  (NJTRO),  requested  a 
temporary  deviation  from  the 
drawbridge  operation  regulations  to 
facilitate  necessary  maintenance,  the 
replacement  of  timber  raifroad  ties  on 
the  moveable  span.  The  bridge  must 
remain  in  the  closed  position  to  perform 
these  repairs. 


The  Coast  Guard  coordinated  this 
closure  with  the  mariners  who  normally 
use  this  waterway  to  help  facilitate  this 
necessary  bridge  repair  and  to  minimize 
any  disruption  to  the  marine 
transportation  system. 

Under  this  temporary  deviation  the 
NJTRO  HX  Bridge  may  remain  in  the 
closed  position  from  6  a.m.  on  May  10, 
2003,  through  5  p.m.  on  May  11,  2003, 
and  from  6  a.m.  on  May  17,  2003, 
through  5  p.m.  on  May  18,  2003. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
§  117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  April  28,  2003. 
John  L.  Grenier, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  03-11602  Filed  5-8-03;  8:45  am) 
BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD01 -03-041] 

Drawbridge  Operation  Regulations: 
Long  Island,  NY  Inland  Waterway  From 
East  Rockaway  Inlet  to  Shinnecock 
Canal,  NY 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Wantagh  State 
Parkway  Bridge,  mile  16.1,  across  Goose 
Creek  at  Wantagh,  New  York.  Under  this 
temporary  deviation  the  bridge  may 
remain  in  the  closed  position  from  6 
a.m.  on  May  1,  2003,  through  4  p.m.  on 
May  15,  2003.  This  temporary  deviation 
is  necessary  to  complete  painting 
operations  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
May  1,  2003,  through  May  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schraied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION:  The 
Wantagh  State  Parkway  Bridge  has  a 
vertical  clearance  in  the  closed  position  . 
of  16  feet  at  mean  high  water  and  19  feet 
at  mean  low  water.  The  existing 
drawbridge  operation  regulations  are 
listed  at  33  CFR  117.799(i). 

The  bridge  owner.  New  York  State 
Department  of  Transportation,  requested 
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a  temporary  deviation  from  the 
drawbridge  operation  regulations  to 
facilitate  the  completion  of  painting 
operations  at  the  bridge.  The  bridge 
must  remain  in  the  closed  position  to 
perform  this  work. 

The  Coast  Guard  previously  issued  a 
30  day  temporary  deviation  effective 
from  April  1,  2003,  through  April  30, 
2003,  to  facilitate  painting  operations  at 
this  bridge.  Inclement  weather 
conditions  during^the  effective  period  of 
the  first  temporary  deviation  have 
resulted  in  a  second  request  from  the 
bridge  owner  for  an  additional  15  days 
to  complete  painting  operations  at  the 
bridge. 

The  Coast  Guard  coordinated  this 
second  closure  with  the  mariners  who 
normally  use  this  waterway  to  help 
facilitate  this  necessary  bridge 
maintenance  and  to  minimize  any 
disruption  to  the  marine  transportation 
system. 

Under  this  temporary  deviation  the 
Wantagh  State  Parkway  Bridge  will 
remain  in  the  closed  position  from  6 
a.m.  on  May  1,  2003,  through  4  p.m.  on 
May  15.  2003. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  April  29,  2003. 
|ohn  L.  Grenier, 

Captain,  U.S.  Coast  Guard,  Acting  . 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  03-11600  Filed  5-8-03;  8:45  am] 
BILUNG  COOE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD0&-O3-020] 

Drawbridge  Operation  Regulations; 
Lower  Grand  River  (Alternate  Route), 
Grosse  Tete,  LA 

agency:  Ck)ast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Grosse 
Tete  Swing  Span  Highway  Bridge  across 
Lower  Grand  River  (Alternate  Route), 
mile  47.0,  at  Grosse  Tete,  Iberville 
Parish,  LA.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation 
from  May  20.  2003.  through  May  22, 
2003.  The  deviation  is  necessary  to 


conduct  scheduled  maintenance  to  the 
drawbridge. 

DATES:  This  deviation  is  effective  from 
6:30  a.m.  on  May  20,  2003,  through  8:30 
p.m.  on  May  22,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District.  Bridge  Administration 
Branch.  Hale  Boggs  Federal  BuUding. 
room  1313.  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  Eighth  Coast  Guard  District 
maintains  the  public  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Wade,  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  remove 
and  replace  the  swing  cylinders  of  the 
swing  span  bridge  across  Lower  Grand 
River  (Alternate  Route)  at  mile  47.0  at 
Grosse  Tete,  Iberville  Parish,  Louisiana. 
This  maintenance  is  essential  for  the 
continued  safe  operation  of  the  bridge. 
This  temporary  deviation  will  allow  the 
bridge  to  remain  in  the  closed-to- 
navigation  position  from  6:30  a.m.  on 
Tuesday,  May  20,  2003,  through  8:30 
p.m.  on  Thursday.  May  22.  2003. 

The  swing  span  bridge  has  a  vertical 
clearance  of  2.5  feet  above  mean  high 
water,  elevation  9.0  feet  Mean  Sea  Level 
and  11.5  feet  above  mean  low  water, 
elevation  0.0  Mean  Sea  Level  in  the 
closed-to-navigation  position. 
Navigation  at  the  site  of  the  bridge 
consists  mainly  of  tows  with  barges  and 
some  recreational  craft.  There  are  no 
commercial  fishermen  that  transit  the 
waterway  at  the  bridge  site.  Due  to  prior 
experience,  as  well  as  coordination  with 
water  way  users,  it  has  been  determined 
that  this  three  day  closure  will  not  have 
a  significant  effect  on  these  vessels.  The 
bridge  normally  opens  to  pass 
navigation  an  average  of  490  times  per 
month.  In  accordance  with  33  CFR 
117.478,  the  draw  of  the  LA  77  bridge, 
mile  47.0  (Alternate  Route)  at  Grosse 
Tete,  shall  open  on  signal;  except  that, 
from  about  August  15  to  about  June  5 
(the  school  year),  the  draw  need  not  be 
opened  from  6  a.m.  to  8  a.m.  and  from 
2:30  p.m.  to  4:30  p.m.,  Monday  through 
Friday  except  Federal  holidays.  The 
draw  shall  open  on  signal  at  any  time 
for  an  emergency  aboard  a  vessel.  The 
bridge  will  not  be  able  to  open  for 
emergencies  during  the  closure  period. 
Alternate  routes  are  available.  Mariners 


may  transit  the  area  via  the  Mississippi 
River  through  the  Harvey  Canal  lock  or 
via  the  Atchafalaya  River  through  the 
Old  River  lock. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  April  28,  2003. 
Marcus  Redford. 
Bridge  Administrator. 
[FR  Doc.  03-11601  Filed  5-8-03;  8:45  am] 
BILLING  COOE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Port  Arthur  03-002] 

RIN  1625-AAOO 

Safety  Zones;  Port  Neches  RIverfest, 
Neches  River,  Port  Neches,  TX 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  safety  zones  for 
all  waters  of  the  Neches  River  adjacent 
to  Port  Neches  Park  in  Port  Neches,  TX. 
These  safety  zones  are  necessary  to 
protect  spectators  and  vessels  from  the 
potential  safety  hazards  associated  with 
boat  races  and  a  fireworks  display  that 
are  part  of  the  Port  Neches  Chamber  of 
Commerce  Riverfest.  Entry  into  these 
zones  by  anyone  other  than  event 
participants  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port.  Port  Arthin  or  a  designated 
representative. 

DATES:  This  rule  is  effective  from  1  p.m. 
on  May  10.  2003,  until  6  p.m.  on  May 
11,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  Port 
Arthur-03-003)  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Port  Arthur,  2875  Jimmy  Johnson 
Blvd.,  Port  Arthur,  TX  77640  between  8 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  (LTJG)  Bryan 
Markland.  Waterways  Management 
Branch.  Marine  Safety  Office  Port 
Arthur  at  (409)  723-6500. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  good  cause  exists  for 
not  publishing  an  NPRM.  Publishing  an 
NPRM  would  be  contrary  to  public 
interest  because  immediate  action  is 
needed  to  protect  vessels  and  mariners 
from  the  hazards  associated  with  this 
event.  The  Coast  Guard  did  not  receive 
notice  of  the  Port  Neches  Riverfest  in 
sufficient  time  to  publish  an  NPRM. 

Background  and  Purpose 

The  Port  Neches  Chamber  of 
Commerce  Riverfest  will  include  a 
fireworks  display  as  well  as  a  series  of 
boat  races  on  the  Neches  River,  adjacent 
to  Port  Neches  Park,  Port  Neches,  TX. 
Safety  zones  are  established  for  those 
events  to  ensure  the  safety  of  the 
participants,  spectators,  and  other 
vessels. 

The  fireworks  safety  zone  will 
encompass  all  waters  of  the  Neches 
River,  shore  to  shore,  adjacent  to  Port 
Neches  Park  between  a  northern 
boundary  at  30°00'00"  N.  and  southern 
bounda^  at  29°59'42"  N.  Those 
coordinates  are  based  upon  (NAD  83). 
This  safety  zone  will  be  enforced  from 
8  p.m.  to  10  p.m.  pn  May  10,  2003. 

The  safety  zone  for  the  boat  races  will 
encompass  all  waters  of  the  Neches 
River,  shore  to  shore,  adjacent  to  Port 
Neches  Park  in  Port  Neches,  Texas, 
between  a  northern  boundary  at 
30°00'12"  N.  and  southern  boundary  at 
29°59'36"  N.  Those  coordinates  are 
based  upon  (NAD  83).  This  safety  zone 
will  be  enforced  from  1  p.m.  to  6  p.m. 
on  May  10,  2003,  and  from  8  a.m.  to  6 
p.m.  on  May  11,  2003. 

Entry  into  these  zones  by  anyone 
other  than  event  participants  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port  Port  Arthur  or  a 
designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

During  the  boat  races  on  May  10, 
2003,  the  waterway  will  be  closed  for  5 
hours  between  1  p.m.  and  6  p.m.  On 
May  11,  2003,  the  waterway  will  be 
closed  for  10  hours.  There  will  be  two 
breaks  during  the  May  11,  2003,  boat 


races.  During  those  breaks,  vessel  traffic 
will  be  allowed  to  pass  through  the  zone 
as  directed  by  the  Coast  Guard  patrol 
commander.  The  break  periods  will 
begin  at  approximately  11  a.m.  and  3 
p.m.  and  each  will  last  about  an  hoiu. 
Notifications  of  the  safety  zones  and 
break  periods  will  be  made  to  the 
marine  community  by  broadcast  notices 
to  mariners,  through  the  event  sponsors, 
and  by  publication  in  the  Federal 
Register.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  and 
operators  of  vessels  intending  to  transit 
the  portion  of  the  Neches  River  adjacent 
to  Port  Neches  Park,  Port  Neches,  TX, 
from  1  p.m.  to  6  p.m.  and  8  p.m.  to  10 
p.m.  on  May  10,  2003,  and  from  8  a.m. 
to  6  p.m.  on  May  11,  2003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  (1)  The  safety 
zone  for  the  fireworks  will  only  be  in 
effect  for  a  short  period  of  time;  (2)  there 
will  be  two  breaks  during  the  May  11, 
2003,  boat  races  and  during  those  breaks 
vessel  traffic  will  be  allowed  to  pass 
through  the  zone  as  directed  by  the 
Coast  Guard  patrol  commander,  and  (3) 
notifications  of  the  safety  zones  and 
break  periods  will  be  made  to  the 
marine  community  by  broadcast  notices 
to  mariners  and  event  sponsors. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LTJG  Bryan 
Markland,  Marine  Safety  Office  Port 
Arthur,  at  (409)  723-6500. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 


and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Sinall  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  commeftt  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  luider  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

Arule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  loccil  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate  '" 

ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1, 
which  guides  the  Coast  Guard  in 
complying  with  the  Nationcd 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370f),  and  have  concluded 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
instruction.  Therefore,  this  rule  is 
categorically  excluded,  under  figure  2- 
1,  paragraph  (34)(g),  of  the  Instruction, 
from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
ARES  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  new  temporar>'  §  165.T08-033  is 
added  to  read  as  follows: 

§  165.T08-033    Safety  Zones;  Port  Neches 
Riverfest,  Neches  River,  Port  Neches,  TX. 

(a)  Regulated  Areas.  The  following 
areas  are  safety  zones: 

(1)  Fireworks  safety  zone.  All  waters 
of  the  Neches  River,  shore  to  shore, 
adjacent  to  Port  Neches  Peu-k,  Port 
Neches,  TX,  between  a  northern 
boundary  at  30°00'00"  N  and  southern 
boundary  at  29°59'42"  N.  Those 
coordinates  are  based  upon  [NAD  83). 

(2)  Boat  race  safety  zone.  All  waters 
of  the  Neches  River,  shore  to  shore, 
adjacent  to  Port  Neches  Park,  Port 
Neches,  TX,  between  a  northern 
boundary  at  30°00'12"  N  and  southern 
boundary  at  29=59'36"  N.  Those 
coordinates  are  based  upon  (NAD  83]. 

(b)  Enforcement  dates.  (1)  The 
fireworks  safety  zone  in  paragraph  (a)(1) 
of  this  section  will  be  enforced  from  8 
p.m.  to  10  p.m.  on  May  10,  2003. 

(2)  The  boat  race  safety  zone  in 
paragraph  (a)(2)  of  this  section  will  be 
enforced  from  1  p.m.  to  6  p.m.  on  May 
10,  2003,  and  from  8  a.m.  to  6  p.m.  on 
May  11,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  the  safety  zones  in 
this  section  is  prohibited  unless, 
authorized  by  the  Captain  of  the  Port 
Port  Arthur  or  a  designated 
representative. 

(2)  Vessels  requiring  entry  into  or 
passage  through  a  safety  zone  must 
request  permission  from  the  Captain  of 
the  Port  Port  Arthur  or  a  designated 
representative.  They  may  be  contacted 
via  VHF  Channel  16  or  by  telephone  at 
409-723-6500. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Port  Arthur  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  U.S.  Coast 
Guard  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

Dated:  April  2,  2003. 
Eric  A.  Nicolaus, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  Port  Arthur. 

|FR  Doc.  03-11603  Filed  5-8-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[1L207-3;  FRL-7487-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 
Emission  Test  Averaging 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
Illinois  rules  for  averaging  of  emission 
tests.  Illinois  requested  these  revisions 
on  October  9,  2001.  For  sources  with 
steady  emission  rates,  these  revisions 
provide  for  assessing  compliance  writh 
mass  emission  limits  on  the  basis  of  an 
average  of  three  test  runs. 

EPA  proposed  to  approve  these 
revisions  on  April  15,  2002,  at  67  FR 
18115.  The  Envirormiental  Law  &  Policy 
Center  and  others  submitted  a  conunent 
letter  objecting  to  this  proposed 
approval.  The  comments  observed  that 
averaging  three  test  r\ms  yields  a  less 
stringent  compliance  test  than  assessing 
compliance  based  on  each  test  run 
individually.  The  commenters  thus 
view  the  submittal  as  an  inappropriate 
relaxation.  The  comments  further  object 
that  the  State's  rules  provide  for 
insufficient  information  on  case-specific 
test  protocol  revisions  to  be  able  to 
judge  how  these  revisions  would  affect 
test  results. 

EPA  concludes  that  averaging  of  three 
mass  measurement  test  runs  is  standard 
practice,  and  concludes  that  Illinois  is 
formalizing  its  pre-existing  approach 
and  not  relaxing  its  compliance 
assessments.  EPA  concludes  further  that 
Illinois  has  adopted  an  Appropriate 
approach  to  differentiating  between 
major  and  minor  test  method  revisions 
and  to  addressing  minor  revisions. 
DATES:  This  rule  is  effective  on  June  9, 
2003. 

ADDRESSES:  Copies  of  the  Illinois 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following  address: 
(We  recommend  that  you  telephone 
John  Summerhays  at  (312)  886-€067, 
before  visiting  the  Region  5  Office.) 

United  States  Environmental 
Protection  Agency,  Region  5,  Air 
Programs  Branch  (AR-18J),  Regulation 
Development  Section,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Environmental  Scientist, 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  Programs  Branch 
(AR-18J),  Regulation  Development 
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Section,  T!  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6067. 
{suiameThQys.iohn%epa.gov\. 
SUPPLEMENTARY  INFORMATION: 

This  document  is  organized  according 
to  the  following  table  of  contents: 

I.  What  did  EPA  propose? 

II.  What  did  commenters  say  and  what  is 

EPA's  response? 

III.  EPA  Action. 

IV.  Statutory  and  Executive  Order  Reviews. 

I.  What  Did  EPA  Propose? 

EPA  proposed  to  approve  Illinois'  test 
averaging  rules.  EPA  proposed  this 
action  on  April  15,  2002,  at  67  PR 
18115,  based  on  a  submittal  by  the 
Illinois  Environmental  Protection 
Agency  on  October  9,  2001. 

Illinois'  submittal  includes  a  new  part 
283  of  Title  35  of  the  Illinois 
Administrative  Code,  entitled  General 
Procedures  for  Emissions  Tests 
Averaging.  A  core  feature  of  these  rules 
is  that  evaluations  of  compliance  of 
sources  having  relatively  stable 
emissions  with  mass  emission  limits 
shall  be  on  the  basis  of  the  average  of 
three  test  nins  whenever  feasible.  The 
rules  further  specify  that  the  emissions 
tests  must  be  in  conformance  with  a  test 
plan  that  the  source  must  submit  prior 
to  compliance  testing.  Sources  may 
request  permission  from  lEPA  to  make 
minor  deviations  from  the  test  plan. 
"Minor  deviations"  are  defined  in  the 
rule  to  include  only  those  testing 
procedures  that  do  not  affect  the  level 
of  emissions  measured  and  do  not  affect 
how  other  sources  in  the  source 
category  might  be  tested. 

The  averaging  of  three  test  runs  is 
standard  practice.  Almost  all  air 
emission  compliance  tests  in  Illinois  use 
methods  given  in  Appendix  A  to  Title 
40  Code  of  Federal  Regulations  part  60 
(40  CFR  part  60).  While  EPA  only 
requires  these  methods  for  assessing 
compliance  with  new  source 
performance  standards,  in  practice  these 
methods  are  used  nearly  universally  in 
evaluating  compliance  with  limits 
applicable  to  older  as  well  as  newer 
sources.  Averaging  provisions  for  the  40 
CFR  part  60  methods  are  given  in  40 
CFR  60.8(f),  stating  that  "unless 
otherwise  specified  *   *   *,each 
performance  test  shall  consist  of  three 
separate  runs  using  the  applicable  test 
method  *   *   *  .  For  the  purpose  of 
determining  compliance  with  an 
applicable  standard,  the  arithmetic 
means  of  results  of  the  three  runs  shall 
apply."  Further  text  of  40  CFR  60.8(f) 
explains  that  compliance  may  be  judged 
on  the  basis  of  an  average  of  two  test 
nins  if  for  specified  reasons  a  valid  third 
test  run  cannot  be  obtained.  These 
provisions  represent  standard  practice 


in  compliance  assessments.  EPA 
proposed  to  approve  Illinois'  rules 
because  it  judged  them  consistent  with 
this  standard  practice. 

It  may  be  noted  that  visible  emission 
tests  are  addressed  somewhat  differently 
from  the  mass  emission  tests  addressed 
in  40  CFR  60.8.  Visible  emission  tests, 
including  opacity  observations  under 
Method  9  and  tests  of  the  duration  of 
visible  emissions  under  Method  22, 
involve  many  observations  per  hour 
(240  observations  per  horn  in  the  case 
of  Method  9),  so  that  measurement 
uncertainty  is  addressed  in  these 
methods  without  averaging  the  results 
for  multiple  hours.  That  is,  averaging  of 
three  test  runs  is  standard  practice  only 
for  mass  emissions  testing,  where  each 
test  run  produces  only  one  mass 
emissions  result.  Illinois  clearly 
intended  its  averaging  of  three  test  runs 
to  apply  only  to  mass  emissions  testing, 
and  EPA's  approval  actions  reflect  that 
understanding. 

n.  What  Did  Commenters  Say  and 
What  Is  EPA's  Response? 

EPA  received  one  letter  commenting 
on  its  proposed  rulemaking.  This  letter 
was  co-signed  by  the  Environmental 
Law  &  Policy  Center,  the  American 
Lung  Association  of  Metropolitan 
Chicago,  and  the  Illinois  Chapter  of  the 
Sierra  Club.  The  following  discussion  is 
organized  in  comment-response  format, 
presenting  each  issue  or  concern  raised 
by  the  commenters  followed  by  EPA's 
response. 

Comment:  The  commenters  observe 
that  averaging  results  from  three  test 
runs  provides  a  less  stringent  test  of 
compliance  than  treating  any  one  test 
run  with  excessive  emissions  as  a 
violation.  The  commenters  therefore 
consider  Illinois'  adoption  of  a  rule 
providing  for  averaging  of  three  test 
runs  to  be  a  relaxation  of  Illinois'  rules. 
The  commenters  state  that  such  a 
relaxation  is  impermissible  under  Clean 
Air  Act  section  110(1)  and  (for 
nonattainment  areas)  section  193  and. 
under  rules  for  prevention  of  significant 
deterioration  unless  special 
demonstrations  of  acceptability  are 
provided. 

Response:  EPA  agrees  that  averaging 
three  test  runs  is  less  stringent  than 
using  each  test  run  as  an  independent 
test  of  compliance.  However.  EPA  does  • 
not  agree  that  Illinois  is  in  fact  relaxing 
its  compliance  assessments. 

As  stated  in  Illinois'  technical  support 
docimient  for  its  state  rulemaking,  "The 
purpose  of  these  *   *   *  rules  is  to  codify 
an  existing  Agency  policy."  Thus, 
compliance  assessments  after  this  rule 
change  are  no  less  stringent  than 
compliance  assessments  before  this  rule 


change;  Illinois  used  an  average  of  three 
test  nms  to  assess  compliance  before 
this  rule  change  and  will  continue  to 
use  an  average  of  three  test  runs  after 
this  rule  change.  Thus,  this  rule  change 
merely  formalized  existing  practice,  and 
did  not  relax  the  procedures  by  which 
Illinois  assesses  compliance. 

Similarly,  approval  of  these  rules  into 
the  State  Implementation  Plan  (SIP) 
does  not  relax  the  approach  EPA  will 
use  to  assess  compliance,  since  EPA's 
approach  for  assessing  compliance 
before  Illinois  adopted  these  rules  is  the 
same  as  the  approach  it  will  use 
afterward,  i.e.  generally  assessing 
compliance  based  on  an  average  of  three 
test  runs. 

Thus,  Illinois'  formalization  of  this 
practice  does  not  represent  a  relaxation, 
since  in  fact  Illinois  and  EPA  will  be 
assessing  compliance  in  the  same  way 
after  this  revision  as  before.  Since  EPA 
does  not  consider  this  a  relaxation,  the 
provisions  of  sections  110(1)  and  193 
and  the  prevention  of  significant 
deterioration  provisions  do  not  apply. 

The  purpose  of  addressing 
compliance  on  the  basis  of  a  three  run 
average  is  to  address  measurement 
uncertainty.  Under  normal 
circumstances,  EPA  believes  that  results 
from  one  test  run  do  not  provide 
sufficient  reliability  to  demonstrate 
compliance  or  noncompliance  with 
mass  emission  limits.  Use  of  a  three  run 
average  (or,  when  necessary  and 
appropriate,  at  least  a  two  run  average) 
provides  a  better  degree  of  confidence  in 
the  compliance  assessment. 

Comment:  The  commenters  state  that 
"there  are  inadequate  safeguards  built 
into  the  rule  to  assure  that  averaging  is 
only  used  to  remedy  random  results  that 
are  a  result  of  inaccurate  test  methods." 
The  commenters  cite  example  test 
results  included  in  lEPA's  testimony 
during  its  rule  adoption  process  (test 
results  of  201,  166.  and  154  ppm, 
showing  compliance  on  average  with  a 
200  ppm  limit).  The  commenters  believe 
this  testimony  demonstrates  that  test 
result  variability  that  lEPA  views  as 
reflecting  testing  variability  in  fact 
represents  variability  in  source 
operations  and  source  emission  rates. 
The  commenters  believe  this  evidence 
contradicts  lEPA's  claims  that  its  rule 
addresses  modest  variability  in  test 
results  and  not  variability  in  source 
emission  rates.  The  commenters  believe 
that  the  rule  allows  Sources  to  be  treated 
as  complying  with  applicable  limits  on 
average  when  in  fact  the  soiuces  are 
going  in  and  out  of  compliance. 

Response:  Consecutive  test  runs  on  a 
facility  that  by  objective  measures  is 
being  operated  in  the  same  manner  can 
yield  test  result  differences  like  those 
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identified  in  lEPA's  testimony.  Thus, 
averaging  three  test  runs  is  needed  to 
improve  the  confidence  level  of  the 
conclusion  that  the  source  is  operating 
in  or  out  of  compliance. 

Illinois'  rules  provide  additional 
safeguards  against  finding  compliance 
on  average  for  a  source  that  is  moving 
in  and  out  of  compliance.  These 
safeguards  are  based  on  restrictions  that 
three  run  averaging  is  permissible  only 
for  sources  with  steady  state  emissions. 

Comment;  The  conmienters  are 
concerned  in  particular  that  variations 
in  emissions  can  arise  from  variations  in 
source  operations.  The  commenters 
observe  that  "[i]t  is  not  possible  to 
define  every  operating  parameter  in  the 
testing  plan."  As  a  result,  the 
commenters  conclude  that  the  rule  does 
not  prevent  facilities  from  either 
intentionally  or  imintentionally  varying 
operations  so  that  excessive  emissions 
in  one  test  run  do  not  recur  in  the  next 
test  runs. 

Response:  Testing  plans  are  generally 
designed  with  the  most  important 
operating  parameters  set  to  have 
maximiun  emissions.  If  variation  of 
parameters  not  addressed  in  the  testing 
plan  were  found  to  affect  emissions 
significantly,  this  could  signify  that  the 
test  results  do  not  tndy  assess  whether 
the  facility  complies  with  the  limit 
under  the  normal  range  of  routine 
operating  conditions.  If  so,  an  additional 
test  may  be  required.  However,  in  most 
cases,  variations  in  results  among  test 
runs  can  be  attributed  largely  to  testing 
variability,  such  that  the  test  provides  a 
valid  indication  of  whether  the  facility 
complies  with  the  limit  in  routine 
operation. 

Comment:  The  commenters  object 
that  "insufficient  information  is 
included  regarding  the  test  plans  for  the 
commenters  to  determine  whether 
*  *  *  testing  in  accordance  with  a  valid 
test  plan  will  assiu-e  the  reliability  of 
emission  test  averaging." 

Response:  Due  to  the  variety  of 
facilities  to  be  tested,  it  is  not  possible 
for  a  testing  rule  to  specify  the 
parameters  that  would  be  necessary  to 
address  for  every  situation.  Therefore,  it 
is  essential  that  a  process  be  established 
by  whichthe  State,  with  EPA  oversight, 
can  evaluate  each  testing  plan 
individually.  EPA  believes  that  the 
State's  rule  provides  for  proper 
governmental  review  of  each  testing 
plan  on  a  case-by-case  basis. 

Comment:  The  commenters  express 
concern  about  provisions  for  "minor 
deviations"  from  submitted  test  plans. 
In  particular,  the  commenters  state  that 
the^bsence  of  a  definition  of  the 
operating  parameters  in  test  plans 
results  in  insufficient  guarantees  against 


changes  in  critical  parameters  between 
test  runs. 

Response:  The  range  of  circumstances 
requiring  minor  deviations  from 
planned  testing  procedures  is  as  wide  as 
the  range  of  relevant  operating 
parameters.  Furthermore,  the  minor 
deviations  authorized  here  generally 
apply  to  the  entire  set  of  test  runs, 
typically  to  address  site-specific 
circumstances  where  the  state  finds  that 
the  full  test  may  be  nm  imder 
conditions  deviating  slightly  from  the 
planned  conditions  without  affecting 
the  results  of  the  test.  An  example  of  a 
minor  deviation  would  be  an  incinerator 
that  is  operating  slighUy  cooler  than  was 
anticipated  in  the  test  plan,  in 
circumstances  where  the  alternate 
temperatiire  does  not  significantly  affect 
emissions.  For  the  range  of  facilities 
covered  by  this  general  testing  rule,  the 
need  for  minor  deviations  from  standard 
testing  methods  is  inevitable,  and  yet 
the  range  of  necessary  deviations  cannot 
be  predicted  or  readily  defined.  The 
need  for  government  concurrence  with 
the  minor  deviation  is  a  safeguard 
against  deviations  pursued  to 
underrepresent  emissions.  Thus,  Illinois 
has  adopted  a  reasonable  approach  to 
addressing  site-specific  circumstances 
where  minor  modifications  of  testing 
procedures  are  appropriate. 

Comment:  The  conunenters  believe 
that  variations  in  results  among  test 
nms  should  not  be  assumed  to  reflect 
imprecision  in  test  results.  The 
commenters  observe  that  variations  in 
operating  parameters  as  well  as  plant 
equipment  and  malfunctions  are  just  as 
likely  as  variations  resulting  from  test 
imprecision. 

Response:  Illinois  reviews  test  reports 
to  assess  whether  circumstances  arose 
during  the  test  that  would  significantly 
affect  emissions.  Tests  done  dvuing  a 
facility  malfunction  or  dimng  other 
abnormal  operations  significantiy 
affecting  emissions  would  generally  not 
be  in  accordance  with  the  test  plan,  and 
the  test  would  not  be  considered  a  valid 
test.  In  most  cases,  it  is  reasonable  to 
attribute  most  of  the  variations  among 
resiUts  among  three  test  runs  to  testing 
uncertainties. 

Comment:  The  commenters  express 
concern  that  facilities,  who  get  "benefit 
of  the  assumption  *   *   *  of  imprecise 
testing  methods"  are  "also  responsible 
for  maintaining  the  testing  equipment 
and  conducting  the  test." 

Response:  The  comment  seems 
intended  to  imply  a  concern  that  the 
facility  operators  have  an  incentive  to 
maintain  the  testing  equipment  poorly 
and  conduct  the  test  imprecisely.  In 
fact,  most  tests  are  done  by  contractors, 
whose  livelihoods  depend  on 


conducting  tests  as  reliably  as  possible. 
Even  for  facility-run  tests,  greater 
imprecision  does  not  benefit  the  facility, 
since  imprecision  does  not 
preferentially  lead  to  a  lower  average 
emission  value.  On  the  contrary,  greater 
imprecision  increases  the  risk  that  a 
complying  facility  could  have  three  test 
runs  with  average  emissions  above  the 
applicable  limit. 

Comment:  The  conunenters 
recommend  alternatives  to  averaging  of 
three  test  runs.  The  commenters 
recommend  that  more  than  three  test 
runs  be  conducted.  The  conunenters 
further  reconunend  that  the  State  (and 
EPA)  be  granted  the  discretion  to 
evaluate  test  resiUts  "with  outliers 
examined  on  a  case  by  case  basis  to 
determine  if  they  were  a  violation  in 
fact  or  if  it  was  a  failure  of  testing 
methods."  The  commenters  also  suggest 
the  possibility  of  conducting  multiple 
tests  with  different  testing  equipment 
and  the  possibility  of  operators 
"running  the  facility  with  emissions 
further  within  the  limits". 

Response:  Illinois'  rule  seeks  to 
establish  standard  practice  for 
conducting  and  evaluating  tests.  Illinois 
makes  the  recommended  choice  in 
stipulating  that  mass  emission  tests 
shall  generally  consist  of  three  test  runs. 
Illinois  further  applies  standard, 
recommended  practice  by  averaging  the 
results  of  the  test  nms,  thereby 
improving  the  reliability  of  the 
conclusions  drawn.  Illinois  (and  EPA) 
retain  the  option  to  require  further  tests 
if  variajjility  in  test  results  or  other 
factors  indicate  that  the  conducted  test 
does  not  adequately  assess  whether  the 
facility  complies  with  applicable  limits 
imder  all  operating  conditions.  It  would 
be  inappropriate  for  Illinois  to  require 
use  of  multiple  sets  of  testing  equipment 
on  a  routine  basis  or  to  require  facilities 
to  emit  below  the  applicable  limit  by  an 
amoiuit  that  reflects  testing 
uncertainties. 

The  discretion  that  the  commenters 
recommend,  for  examining  outliers  on  a 
case  by  case  basis,  is  in  fact  granted  in 
the  rule.  In  examining  test  results, 
Illinois  (and  EPA)  examine  the 
variability  from  nui  to  nm  and  assess 
whether  operating  conditions  were  held 
constant.  If  Illinois  (or  EPA)  concludes 
that  operating  conditions  varied, 
causing  significant  variations  in 
emissions,  the  rules  provide  for  a 
conclusion  that  the  facility  did  not  have 
steady  state  emissions  and  therefore  did 
not  qualify  for  averaging  of  three  test 
runs.  More  generally,  if  Illinois  (or  EPA) 
simply  concludes  that  the  variations 
exceed  those  attributable  to  normal 
testing  uncertainties,  Illinois  (or  EPA) 
may  find  that  the  test  is  unreliable  and 
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request  a  retest.  If,  on  the  other  hand, 
the  variation  in  test  results  is  judged  to 
reflect  normal  variability  in  test 
measurements,  then  the  rule  provides 
for  averaging  of  three  test  runs,  as  is 
appropriate  to  enhance  the  reliability  of 
the  results. 

m.  EPA  Action 

EPA  is  approving  the  revisions  to 
Illinois'  rules  for  emissions  averaging. 
EPA  concludes  that  these  rules  codify 
standard  practice  in  preparation  and 
review  of  test  plans  and  in  averaging  of 
three  test  nms  in  assessing  compliance 
with  mass  emission  limits. 

rV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  rules  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed 
under  state  law.  Accordingly,  ihe 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing 


Federal  standards,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  8,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  April  11,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
m  For  the  reasons  set  out  in  the  preamble, 
chapter  I,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O — Illinois 

■  2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(164)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

***** 

(c)  *   *   * 

(164)  On  October  9,  2001.  the  State  of 
Illinois  submitted  new  rules  regarding 
emission  tests. 

(i)  Incorporation  by  reference. 

(A)  New  rules  of  35  111.  Admin.  Code 
Part  283,  including  sections  283.110, 
283.120,  283.130,  283.210,  283.220, 
283.230,  283.240,  and  283.250,  effective 
September  11,  2000,  published  in  the 
Illinois  Register  at  24  111.  Reg.  14428. 

(B)  Revised  section  283.120  of  35  111. 
Admin.  Code,  correcting  two 
typographical  errors,  effective 
September  11,  2000,  published  in  the 
Illinois  Register  at  25  111.  Reg.  9657. 
***** 

[FR  Doc.  03-11471  Filed  5-8-03:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  312 

[FRL-7496-2] 
RIN  2050-AF05 

Clarification  to  Interim  Standards  and 
Practices  for  All  Appropriate  Inquiry 
Under  CERCLA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMIMARY:  This  final  rule  clarifies  a 
provision  included  in  recent 
amendments  to  the  Comprehensive 
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Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  Specifically,  today's  final 
rule  addresses  the  interim  standard  set 
by  Congress  in  the  Small  Business 
Liability  Relief  and  Brownfields 
Revitalization  Act  ("The  Brownfields 
Law")  for  conducting  "all  appropriate 
inquiry."  Today's  action  clarifies  that, 
in  the  case  of  property  piuchased  on  or 
after  May  31, 1997,  the  requirements  for 
conducting  "all  appropriate  inquiry," 
including  the  conduct  of  such  activities 
to  qualify  as  a  bona  fide  prospective 
purchaser  and  to  establish  an  innocent 
landowner  defense  imder  CERCLA,  can 
be  satisfied  through  the  use  of  ASTM 
Standard  E1527-00,  entitled  "Standard 
Practice  for  Environmental  Site 
Assessment:  Phase  I  Environmental  Site 
Assessment  Process."  In  addition, 
recipients  of  brownfields  site 
assessment  grants  will  be  in  compliance 
with  the  all  appropriate  inquiry 
requirements  if  they  comply  with  either 
the  ASTM  Standard  El  52  7-97.  or  the 
ASTM  E1527-00  Standard. 
DATES:  This  final  rule  is  effective  June 
9,  2003. 

ADDRESSES:  The  record  for  this 
riilemaking  has  been  established  under 
docket  number  SFUND-2002-0007. 
Copies  of  public  comments  received. 
EPA  response,  and  all  other  supporting 
dociunents  are  available  for  review  at 
the  U.S.  Environmental  Protection 
Agency  Docket  Center  located  at  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20004.  This  Docket  Facility  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  material,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (202)  566- 
0276. 

FOR  FURTMER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
CERCLA  Call  Center  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  For  more  detailed 
information  on  specific  aspects  of  this 
rule,  contact  Patricia  Overmeyer.  Office 
of  Brovmfields  Cleanup  and 
Redevelopment  (5105T).  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460-0002,  202-566- 
2774.  overmeyer.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  by  this 
action  include  public  and  private 
parties  who,  as  bona  fide  prospective 
purchasers,  contiguous  property 
owners,  or  innocent  landowners. 


purchase  property  and  intend  to  claim 
a  limitation  on  CERCLA  liability  in 
conjunction  with  the  property  purchase. 
In  addition,  any  entity  conducting  a  site 
characterization  or  assessment  with  a 
brownfields  grant  awarded  imder 
CERCLA  section  104(k)(2)(B)  may  be 
affected  by  today's  action.  This  includes 
State,  locaJ  and  tribal  governments  that 
receive  brownfields  site  assessment 
grants.  A  summary  of  the  potentially 
affected  industry  sectors  (by  NAICS 
codes)  is  displayed  in  the  table  below. 


Industry  category 

NAICS  code 

Reai  Estate  

531 

Insurance  

Banking/Real  Estate' Credit  

Environmental  Consulting  Serv- 
ices       , 

52412 
,S??92 

54162 

State,  Local  and  Tribal  Govem- 
ftient                    

N/A 

The  list  of  potentially  affected  entities 
in  the  above  table  may  be  exhaustive. 
Our  aim  is  to  provide  a  guide  for  readers 
regarding  those  entities  that  EPA  is 
aware  potentially  could  be  affected  by 
this  action.  However,  this  action  may 
affect  other  entities  or  listed  in  the  table. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  section  entitled 
FOR  FURTHER  INFORMATON  CONTACT. 

Preamble 

I.  Statutory  Authority 

II.  Background 

III.  Summary  of  Final  Rule 

IV.  Changes  from  January  24,  2003  Proposed 

Rule 

V.  Response  to  Comments 

VI.  Administrative  Requirements     ■ 

L  Statutory  Authority 

This  final  rule  clarifies  provisions 
included  in  section  223  of  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act  which 
amends  section  101(35)(B)  of  CERCLA 
(42  U.S.C.  9601(35))  and  clarifies 
interim  standards  for  the  conduct  of  "all 
appropriate  inquiry"  for  obtaining 
CERCLA  liability  relief  and  for 
conducting  site  characterizations  and 
assessments  with  the  use  of  brownfields 
grant  monies. 

n.  Background 

On  January  11,  2002,  President  Bush 
signed  the  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act  ("the  Brownfields  Law").  The 
Brownfields  Law  revises  CERCLA 
section  101(35)  and  provides  Superfund 
liability  limitations  for  bona  fide 
prospective  purchasers  and  contiguous 
property  ov^rners,  in  addition  to 
clarifying  the  requirements  necessary  to 


establish  the  innocent  landowner 
defense  under  CERCLA.  Among  the 
requirements  added  to  CERCLA  is  the 
requirement  that  such  parties  imdertake 
"all  appropriate  inquiry"  into  prior 
ownership  and  use  of  certain  property. 

The  Brownfields  Law  requires  EPA  to 
develop  regulations  that  will  establish 
standards  and  practices  for  how  to 
conduct  all  appropriate  inquiry.  In 
addition,  in  the  Brownfields  Law, 
Congress  established,  as  the  Federal 
interim  standard  for  conducting  all 
appropriate  inquiry,  the  procediues  of 
the  American  Society  for  Testing  and 
Materials  (ASTM)  including  Standard 
El 527-97  (entitled  "Standard  Practice 
for  Environmental  Site  Assessment: 
Phase  1  Environmental  Site  Assessment 
Process").  This  interim  standard  applies 
to  properties  pmchsised  on  or  after  May 
31, 1997,  imtil  EPA  promulgates  Federal 
regulations  establishing  standards  and 
practices  for  conducting  all  appropriate 
inquiry. 

On  January  24,  2003,  EPA  published 
a  proposed  rule  (68  FR  3478)  that  would 
clarify  for  the  purposes  of  CERCLA 
section  101(35)(B),  and  until  the  Agency 
promulgates  regulations  implementing 
standards  for  all  appropriate  inquiry, 
parties  may  use  either  the  procediues 
provided  in  ASTM  E1527-O0,  entitled 
"Standard  Practice  for  Environmental 
Site  Assessment:  Phase  I  Environmental 
Site  Assessment  Process,"  or  the 
standard  ASTM  E1527-97.  Today's 
rulemaking  constitutes  EPA's  final 
action  on  the  proposed  rule. 

m.  Summary  of  Final  Rule 

Today's  final  rule  clarifies  that 
persons  may  use  the  cvurent  ASTM 
standard.  El 5 2 7-00  for  conducting  all 
appropriate  inquiry  imder  CERCLA 
section  101(35)(B)  for  properties 
purchased  on  or  after  May  31,  1997. 
Such  property  owners  also  may 
continue  to  use  ASTM's  previous 
standard,  E1527-97  for  conducting  all 
appropriate  inquiry.  In  addition,  parties 
receiving  federal  grant  monies  for  the 
characterization  and  assessment  of 
browTifields  properties,  may  use  either 
the  1997  or  the  2000  version  of  the 
ASTM  Phase  I  Site  Assessment 
Standard  when  conducting  site  ^   • 

assessments  using  brownfields  grant 
monies. 

IV.  Changes  From  the  January  24,  2003 
Proposed  Rule_ 

We  made  one  minor  change  in  the 
rule  text.  One  commenter  pointed  out 
that  the  most  recent  version  of  the 
ASTM  Phase  I  Environmental  Site  . 
Assessment  Standard  was  incorrectly 
referenced  as  "ASTM  E1527-2000"  in 
the  proposed  rule.  We  agree  that  the 
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correct  nomenclature  is  ASTM  El 527- 
00  and  we  made  the  corresponding 
correction  in  today's  final  rule. 

The  statutory  cite  referencing  the 
award  of  brownfields  assessment  grants 
was  corrected  to  reflect  the  appropriate 
cite. 

V.  Response  to  Comments 

On  January  24,  2003,  EPA  published 
a  proposed  rule  (68  FR  3478)  clarifying 
that  both  the  1997  and  the  2000  version 
of  ASTM's  E1527  Phase  I  environmental 
site  assessment  standard  may  be  used  to 
comply  with  the  interim  standard  for  all 
appropriate  inquiry  established  by 
Congress  in  the  Brownfields  Law.  We 
received  several  comments  on  the 
proposed  rule.  A  discussion  of  the 
significant  comments  follows.  A 
complete  copy  of  the  comments  and 
EPA's  response  are  included  in  the 
docket  for  today's  final  rule. 

One  commenter,  the  Utah 
Professional  Enviromnental  Consultants 
Association,  stated  that  EPA's  proposal 
was  inappropriate  and  biased  because 
the  site  assessment  method  cited  by 
EPA  (the  ASTM-E1527-O0  standard) 
"excludes  methods  of  site  auditing  that 
do  not  conform  to  or  acknowledge 
ASTM  standards."  The  commenter  also 
stated  that  "States  should  be  setting  the 
standards  for  site  assessment,  not  the 
Federal  EPA,  especially  when  the 
Agency  is  using  the  auditing  style  of  a 
for-profit  organization." 

The  Ohio  Department  of 
Transportation  (ODOT)  commented  that 
Ohio  did  not  adopt  the  ASTM  Phase  I 
site  assessment  standards  because  it  is 
designed  for  private  commercial/ 
industrial  transactions  and  does  not 
address  ODOT's  needs. 

Section  101(35)(B)(iv){II)  of  CERCLA 
provides  that  imtil  EPA  promulgates  the 
regulations  under  (B)(ii),  "the 
procedures  of  the  American  Society  for 
Testing  and  Materials  *   *   *  shall 
satisfy  the  requirements  in  clause  (i)." 
Thus,  the  decision  to  accept  ASTM 
procedures  was  made  by  Congress,  and 
not  by  EPA.  The  narrow  purpose  of 
today's  rule  is  to  recognize  that  there  is 
a  more  recent  ASTM  standard  than  the 
one  mentioned  in  the  statute.  In 
addition,  EPA  is  developing  a  regulation 
pursuant  to  section  101(35)(B)  that  will 
establish  new  Federal  standards  for 
conducting  all  appropriate  inquiry  for 
the  piu-poses  of  establishing  liability 
and  conducting  property  assessments 
with  brownfields  grants.  States  also  are 
free  to  promulgate  any  standards  they 
feel  are  appropriate  for  use  in  their  State 
programs.  To  the  extent  any  State  has 
regulations  establishing  standards  for  all 
appropriate  inquiry,  EPA  may  consider 


the  merits  of  such  standards  during  the 
development  of  the  Federal  standard. 

Anotner  commenter,  INTERTOX, 
stated  that  the  ASTM  standard 
"inadequately  accounts  for  regional 
differences  in  the  availability  of 
historical  documents  for  the 
characterization  of  past  uses  of  a  site." 
The  commenter  also  stated  that  all 
appropriate  inquiry  "should  vary 
according  to  the  geographic  location  of 
the  site  under  investigation." 

As  stated  in  the  proposed  rule,  the 
interim  ASTM  standard,  as  provided  by 
Congress  in  the  Brownfields  Law,  will 
be  effective  only  until  EPA  promulgates 
regulations  setting  a  federal  standard  for 
all  appropriate  inquiry.  The  issue  of 
"historical  sources"  will  be  addressed 
in  the  subsequent  rule,  consistent  with 
the  statutory  criteria  for  those  standards 
and  practices.  While  developing  the  "all 
appropriate  inquiry"  standards,  EPA 
intends  to  consider  multiple  sources  of 
information  regarding  technical 
standards  and  "historical  sources"  of 
site  use. 

Phase  Engineering,  Inc.  submitted  a 
comment  pointing  out  that  EPA 
incorrectly  cited  the  most  recent  version 
of  the  AS'TM  Phase  I  site  assessment 
standards  as  "ASTM  E1527-2000."  The 
commenter  pointed  out  that  the  correct 
nomenclature  is  "ASTM  E1527-00." 
Today's  final  rule  includes  the  correct 
nomenclature. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  FR  U.S.C.  3501  et  seq.). 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imder  the 
APA  or  any  other  statute  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  create  any 
new  requirements. 

Because  the  purpose  of  today's  action 
is  to  make  a  clarification  that  does  not 
create  any  new  requirements  it  has  no 
economic  impact  and  is  not  subject  to 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4).  In  addition,  this 
action  does  not  significantly  or  uniquely 
affect  small  governments  or  impose  a 


significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  In  addition,  this  rule 
also  does  not  have  tribal  implications, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  6,  2000). 

This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  1985, 
April  23,  1997),  because  it  is  not 
economically  significant. 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

This  action  does  involve  technical 
standards.  Therefore,  the  requirements 
of  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272)  apply.  The 
NTTAA  was  signed  into  law  on  March 
7,  1996,  and,  among  other  things,  directs 
the  National  Institute  of  Standards  and 
Technology  (NIST)  to  bring  together 
Federal  agencies  as  well  as  state  and 
local  governments  to  achieve  greater 
reliance  on  voluntary  standards  and 
decreased  dependence  on  in-house 
standards.  It  states  that  use  of  such 
standards,  whenever  practicable  and 
appropriate,  is  intended  to  achieve  the 
following  goals:  (a)  Eliminate  the  cost  to 
the  govermnent  of  developing  its  own 
standards  and  decrease  the  cost  of  goods 
procured  and  the  biu-den  of  complying 
with  agency  regulation;  (b)  provide 
incentives  and  opportunities  to 
establish  standards  that  serve  national 
needs;  (c)  encourage  long-term  growth 
for  U.S.  enterprises  and  promote 
efficiency  and  economic  competition 
through  harmonization  of  standards; 
and  (d)  further  the  policy  of  reliance 
upon  the  private  sector  to  supply 
government  needs  for  goods  and 
services.  The  Act  requires  that  Federal 
agencies  adopt  private  sector  standards, 
particularly  those  developed  by 
standards  developing  organizations 
(SDOs),  wherever  possible  in  lieu  of 
creating  proprietary,  non-consensus 
standards.  Today's  action  is  compliant 
with  the  spirit  and  requirements  of  the 
NTTAA,  given  that  the  interim  standard 
for  all  appropriate  inquiry  that  is  the 
subject  of  today's  action  is  a  private 
sector  standard  developed  by  a  standard 
developing  organization.  Today's  action 
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allows  for  the  use  of  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  known  as  Standard 
E1527-00  and  entitled  "Standard 
Practice  for  Environmental  Site 
Assessment:  Phase  1  Environmental  Site 
Assessment  Process"  as  the  interim 
standard  fbr  conducting  all  appropriate 
inquiry  for  properties  purchased  on  or 
after  May  31, 1997,  or  in  the  alternative, 
the  use  of  Standard  E1527-97,  and 
entitled  "Standard  Practice  for 
Environmental  Site  Assessment:  Phase  1 
Environmental  Site  Assessment 
Process." 

Today's  action  does  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16,  1994). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  submitted  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  June  9,  2003. 

List  of  Subjects  in  40  CFR  Part  312 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  2,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  code  of  Federal 
Regulations  is  amended  as  follows: 

■  1 .  Subchapter  J  is  amended  by  adding 
new  part  312  to  read  as  follows: 

PART  31 2— INNOCENT 
LANDOWNERS,  STANDARDS  FOR 
CONDUCTING  ALL  APPROPRIATE 
INQUIRY 

Subpart  A — Introduction 

Sec. 

.312.1    Purpose  and  applicability. 
312.2     Standards  and  practices  for  all 
appropriate  inquiry. 


Subpart  B — [Reserved] 

Authority:  Section  101(35)(B)  of  CERCLA, 
as  amended,  42  U.S.C.  9601{35)(B). 

Subpart  A — Introduction 

§  31 2.1     Purpose  and  applicability. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  provide  standards  and 
procedures  for  "all  appropriate  inquiry" 
for  the  purposes  of  CERCLA  Section 
103(35)(B). 

(b)  Applicability.  This  section  is 
applicable  to:  potential  iimocent 
landowners  conducting  all  appropriate 
inquiry  imder  Section  101(35)(B)  of 
CERCLA;  bona  fide  prospective 
purchasers  defined  imder  Section 
101(40)  of  CERCLA;  contiguous 
property  owners  imder  Section  107(q)  of 
CERCLA;  and  persons  conducting  site 
characterization  and  assessments  with 
the  use  of  a  grant  awarded  under 
CERCLA  Section  104(k)(2)(B). 

§  312.2    Standards  and  practices  for  all 
appropriate  inquiry. 

With  respect  to  property  purchases  on 
or  after  May  31,  1997,  the  procedures  of 
the  American  Society  for  Testing  and 
Materials  (ASTM)  1527-97  and  the 
procedures  of  the  American  Society  for 
Testing  and  Materials  (ASTM)  1527-00, 
both  entitled  "Standard  Practice  for 
Environmental  Site  Assessment:  Phase  1 
Environmental  Site  Assessment 
Process,"  shall  satisfy  the  requirements 
for  conducting  "all  appropriate  inquiry" 
under  Section  101(35)(B)(i)(I)  of 
CERCLA,  as  amended  by  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act. 

|FR  Doc.  03-11473  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  209 

[Docket  No.  FRA  1999^086] 

RIN2130-AB15 

Final  Policy  Statement  Concerning 
Small  Entities  Subject  to  the  Railroad 
Safety  Laws 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule;  final  statement  of 
agency  policy. 

SUMMARY:  On  August  11,  1997,  in 
compliance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  FRA  issued  an  Interim 


Policy  Statement  Concerning  Small 
Entities  Subject  to  the  Railroad  Safety 
Laws.  This  document  discusses 
comments  received  in  response  to  the 
Interim  Policy  Statement  and  adopts  the 
Interim  Policy  Statement  as  the  Final 
Policy  Statement  Concerning  Small 
Entities  Subject  to  the  Railroad  Safety 
Laws,  with  minor  edits  required  to 
update  the  language.  The  Final  Policy 
Statement  contains  FRA's 
communication  and  enforcement  policy 
statements  concerning  small  entities 
subject  to  the  railroad  safety  laws.  FRA 
has  in  place  programs  that  devote 
special  attention  to  the  unique  concerns 
and  operations  of  small  entities  in  the 
administration  of  the  national  railroad 
safety  compliance  and  enforcement 
program. 

DATES:  This  policy  statement  is  effective 
May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Principal  Program  Person:  Jeffrey  Horn, 
Office  of  Safety  Planning  and 
Evaluation,  Federal  Railroad 
Administration,  1120  Vermont  Ave. 
NW.,  Mail  Stop  25,  Washington,  DC 
20590  (tel:  (202)  493-6283)  [2)  Principal 
Attorney:  Melissa  Porter,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  1120  Vermont  Ave., 
NW.,  Mail  Stop  10,  Washington,  DC 
20590  (tel:  (202)  493-6034)  (3) 
Enforcement  Issues:  Douglas  Taylor, 
Operating  Practices  Division,  1120 
Vermont  Ave..  NW.,  Mail  Stop  25, 
Washington,  DC  20590  (tel:  (202)  493-  • 
6255). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  11.  1997,  FRA  issued  an 
Interim  Policy  Statement  Concerning 
Small  Entities  Subject  to  the  Railroad 
Safety  Laws  (62  FR  43024,  August  11. 
1997)  (Interim  Policy  Statement)  in 
compliance  with  the  requirements  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
(SBREFA).  SBREFA  establishes 
requirements  for  federal  agencies  to 
follow  with  respect  to  small  businesses, 
creates  duties  for  the  Small  Business 
Administration  (SB A),  and  amends 
portions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.]  and  the  Equal 
Access  to  Justice  Act  (EAJA)  (5  U.S.C. 
501,  et  seq,].  The  primary  purposes  of 
SBREFA  are  to  implement 
recommendations  developed  at  the  1995 
White  House  Conference  on  Small 
Business,  to  provide  small  businesses 
enhanced  opportunities  for  judicial 
review  of  final  agency  action,  to 
encourage  small  business  participation 
in  the  regulatory  process,  to  develop 
accessible  sources  of  information  on 
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regulatory  requirements  for  small 
business,  to  create  a  cooperative 
regulatory  environment  for  small 
business,  and  to  make  federal  regulators 
accountable  for  "excessive" 
enforcement  actions. 

SBREFA,  among  other  things,  requires 
federal  enforcement  agencies  to  institute 
two  new  policies.  The  first  is  a 
communication  policy,  described  in 
section  ^13  of  SBREFA,  in  which  each 
agency  must  "answer  inquiries  by  small 
entities  concerning  information  on,  and 
advice  about,  compliance  with"  statutes 
and  regulations  within  the  agency's 
jiuisdiction,  "interpreting  and  applying 
the  law  to  specific  sets  of  facts  supplied 
by  the  small  entity."  The  second  is  an 
enforcement  policy,  required  by  section 
223  of  SBREFA,  in  which  each  agency 
must  establish  a  program  to  provide  for 
the  reduction,  and  under  appropriate 
circumstances  for  the  waiver,  of  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement  by  a  small 
entity. 

SBREFA  incorporates  the  definition 
for  "small  entity"  that  is  established  by 
existing  law  (5  U.S.C.  601, 15  U.S.C. 
632. 13  CFR  part  121)  for  those 
businesses  to  be  covered  by  the  agency 
policies.  Generally,  a  small  entity  is  a 
business  concern  that  is  independently 
owned  and  operated,  and  is  not 
dominant  in  its  field  of  operation. 
SBREFA  defines  "small  governmental 
jurisdictions"  that  serve  populations  of 
50,000  or  less  as  small  entities.  An 
agency  may  establish  one  or  more  other 
definitions  for  this  term,  in  consultation 
with  the  SBA  and  after  opportunity  for 
public  comment,  that  are  appropriate  to 
the  agency's  activities. 

In  the  Interim  Policy  Statement,  FRA 
invited  comments  on  the  definition  of 
"small  entity,"  potential  alternative 
definitions,  and  supporting  rationale  for 
suggested  alternative  definitions.  FRA 
also  held  a  public  meeting  on 
September  28,  1999  to  further  explore 
the  issue. 

II.  Definition  of  Small  Entity  in  the 
Railroad  Industry 

Pursuant  to  its  statutory  authority,  the 
SBA  promulgated  regulations  that 
clarify  the  term  "small  entity"  by 
industry,  using  number  of  employees  or 
ailnual  income  as  criteria.  13  CFR 
121.101-108,  and  201.  In  the  SBA 
regidations,  main  line  railroads  with 
1500  or  fewer  employees,  and  switching 
or  terminal  establishments  with  500  or 
fewer  employees  constitute  small 
entities.  The  SBA  regulations  do  not 
address  hazardous  material  shippers  in 
the  railroad  industry,  or  commuter 
railroads.  However,  commuter  railroads 
are  goveriunental  jurisdictions,  jmd 


some  may  fit  within  this  statutory 
delineation  for  small  governmental 
jurisdictions,  or  small  entities  addressed 
in  SBREFA. 

Prior  to  the  SBA  regulations 
establishing  size  categories,  the 
Interstate  Commerce  Commission  (ICC) 
developed  a  classification  system  for 
height  raihoads  as  Class  I,  II  or  III, 
based  on  annual  operating  revenue. 
(The  detailed,  qualifying  criteria  for 
these  classifications  are  set  forth  in  49 
CFR  part  1201.)  The  Department  of 
Transportation's  Surface  Transportation 
Board  (STB),  which  succeeded  the  ICC, 
has  not  changed  these  classifications. 
The  ICC  classification  system  has  been 
used  pervasively  by  FRA  and  the 
railroad  industry  to  identify  entities  by 
size.  The  SBA  recognizes  this 
classification  system  as  a  sound  one, 
and  conciured  with  FRA's  decision  to 
use  it  in  the  Interim  Policy  Statement, 
provided  the  public  has  notice  of  the 
classification  system  in  use  for  any 
particular  proceeding  and  an 
opportunity  to  comment  on  it. 

In  the  Interim  Policy  Statement,  FRA 
defined  "small  entity,"  for  the  purpose 
of  communication  and  enforcement 
policies,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.),  and  the  Equal 
Access  to  Justice  Act  (5  U.S.C.  501,  et 
seq.),  to  include  only  those  raihoads 
which  are  classified  as  Class  III.  FRA 
further  clarified  the  definition  to 
include,  in  addition  to  Class  III 
raihoads,  hazardous  material  shippers 
that  meet  the  income  level  established 
for  Class  III  railroads  (those  with  armual 
operating  revenues  of  S20  million  per 
year  or  less,  as  set  forth  in  49  CFR 
1201.1-1);  railroad  contractors  that  meet 
the  income  level  established  for  Class  III 
railroads:  and  those  commuter  railroads 
or  small  governmental  jurisdictions  that 
serve  populations  of  50,000  or  less. 

ni.  Analysis  of  Comments 

FRA  received  ten  comments  regarding 
the  definition  of  a  small  entity  (which 
can  be  accessed  on-line  at  DOT's  Docket 
Management  System  at  http:// 
dms.dot.gov).  FRA  also  received 
additional  coimnents  from  several 
organizations  during  the  public  meeting 
held  on  September  28,  1999.  While  a 
number  of  commenters  expressed  the 
View  that  FRA  has  been  very  helpful 
and  flexible  in  its  approach  to  dealing 
with  small  businesses,  commenters 
differed  on  their  proposed  definitions  of 
"small  entity." 

Two  small  railroads  agreed  that  FRA 
should  retain  the  definition  of  a  small 
railroad,  as  it  has  been  used  historically, 
and  as  it  was  used  in  the  Interim  Policy 
Statement:  Class  III  railroads.  One  other 
commenter  also  agreed  with  that 


definition,  and  also  agreed  with  FRA's 
definitions  for  other  entities:  contractors 
and  hazardous  materials  shippers 
meeting  the  economic  criteria 
established  for  Class  III  railroads  in  49 
Cn?  1201.1-1,  and  small  governmental 
jurisdictions  or  commuter  railroads  that 
serve  populations  of  50,000  or  less. 

The  American  Short  Line  Railroad 
Association  (ASLRA)  (now  The 
American  Short  Line  and  Regional  Rail 
Association)  suggested  the  most 
expansive  definition,  proposing  that 
FRA  regard  all  entities  classified  as 
Class  II  and  Class  III  carriers  by  the 
Surface  Transportation  Board  (STB)  as 
small  entities.  ASLRA  did  not  address 
application  of  the  definition  to 
hazardous  materials  shippers, 
contractors,  governmental  luiits,  or 
conmiuter  operations.  ASLRA  believes 
that  its  proposed  definition  is  consistent 
with  SBA's  "1500  employees  for  main 
line  raihoads"  and  "500  employees  for 
switching  or  terminal  establishments" 
definitions  because  the  SBA's  definition 
would  include  all  except  one  Class  11 
and  Class  III  carriers.  ASLRA  also 
claimed  that  the  definition  would  not 
impose  any  additional  burdens  on  FRA 
beyond  what  FRA  already  imdertakes 
during  its  commiuiication  and 
enforcement  processes.  However,  as 
ASLRA  commented,  "FRA  has 
consistently  recognized  the  special 
needs  of  Class  11  and  Class  III  railroads, 
and  has  specially  tailored  its  regulatory 
requirements  or  implementation  dates 
for  them  in  many  instances."  As  noted, 
FRA  does  have  a  history  of  being  very 
responsive  to  entities'  concerns  during 
its  rulemaking  and  enforcement 
processes,  and  does  not  feel  that  Class 
II  entities  have  been  adversely  affected 
by  FRA's  treatment  of  their  concerns. 
FRA  will  continue  to  address  those 
concerns  in  its  regulatory  and 
enforcement  actions.  Nevertheless, 
including  Class  II  railroads  as  small 
entities  in  this  policy  would  require  that 
FRA  provide  those  raihoads,  which  are 
of  considerable  size  and  sophistication 
(with  annual  operating  revenues  of  up 
to  $250  million),  the  benefits  of  the 
agency's  conununication  and 
enforcement  policies,  which  are  clearly 
designed  for  much  smaller  entities  that 
truly  merit  such  special  attention.  FRA 
will  continue  to  provide  compliance 
guidance  and  consideration  of  financial 
condition  to  any  particular  Class  II 
rciihoad  entity  diat  needs  these  actions, 
but  will  not  include  all  of  the  Class  II 
entities  within  these  policies  because 
they  are  intended  for  a  class  of  raihoads 
much  more  likely  to  need  such  actions. 
As  such,  FRA  sees  no  justification  in 
expanding  its  current  definition  of  a 
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small  entity  to  meet  ASLRA's  proposed 
definition. 

Several  other  entities  suggested  a 
narrower  definition,  limiting  the 
definition  of  a  small  entity  to  those 
entities  having  less  than  a  total  of 
400,000  aimual  employee  hours.  Some 
commenters  also  included  other 
qualifiers,  such  as  including  operating 
revenue  as  a  qualifying  threshold. 
Commenters  generally  believed 
applying  these  measures  would  ensure 
consistent  treatment  to  all  entities 
throughout  the  raihoad  industry, 
regardless  of  whether  they  are  a  carrier, 
switching  or  terminal  operation, 
hazardous  materials  shipper,  or 
contractor.  The  National  Railroad 
Construction  and  Maintenance 
Association  (NRC)  believed  that  for 
contractors  specifically,  this  approach 
was  fairer  than  applying  the  STTB's  Class 
I,  II,  and  III  monetary  thresholds.  The 
NRC  claimed  that  operating  revenues  for 
contractors  are  sometimes  artificially 
high  because  labor  and  material  costs 
are  included  in  the  contract  price, 
thereby  potentially  putting  a  small 
contractor  above  the  $20  million 
threshold  set  by  the  STB. 

Other  commenters  agreed  with  NRC 
that  400,000  annual  employee  hours 
was  an  appropriate  measure  that  would 
ensure  consistency,  yet  felt  that  further 
limiting  those  entities  to  $20  million  in 
annual  operating  revenues  would 
eliminate  the  possibility  that  larger 
raihoads  would  sneak  into  the  "small 
entity"  category  if  they  increase 
operating  efficiencies,  and  thereby  limit 
employee  hours.  The  Brotherhood  of 
Maintenance  of  Way  Employes  also 
proposed  that  all  hours  of  persons 
engaged  in  the  operation  or 
maintenance  of  a  railroad  or  its 
infrastructure  (i.e.,  railroad  contract 
employees  or  volunteers)  be  included  in 
the  total  annual  employee  hoius 
calculation  to  avoid  underreporting  of 
actual  work  performed  for  one  raihoad. 
The  theory  is  that  if  contractor  hours  are 
not  included  in  the  total  employee  hour 
calculation,  a  railroad  who  is  above  the 
400,000  annual  employee  hour 
threshold  could  contract  out  most  of  its 
work  to  reduce  its  total  employee  hours, 
so  that  it  could  still  receive  "small 
entity"  treatment. 

Although  FRA  has  used  the  400,000 
annual  employee  hour  designation 
when  conducting  regulatory  analyses  for 
several  rules,  FRA  has  also  used  the 
Class  I,  II,  and  III  categories  to 
differentiate  compliance  dates  when 
necessary  to  lessen  the  burden  on  small 
entities.  FRA  believes  that,  although  the 
400,000  aiuiual  employee  hour  criterion 
is  useful  in  certain  rules,  the  use  of 
STB's  Class  III  definition  as  its  measure 


of  a  small  entity  for  carriers,  switching 
and  terminal  operations,  hazardous 
materials  shippers,  and  contractors  is 
more  appropriate  for  the  piuposes  of 
this  broad  policy.  Under  the  Final 
Policy  Statement  issued  today,  FRA 
retains  the  ability  to  use  different 
criteria  to  tailor  the  applicability  of  any 
regulations  it  issues  to  address 
appropriately  the  specific  safety 
problem  at  issue.  For  example,  even 
though  FRA  is  retaining  the  Class  III 
standard  for  "small  entity"  for  its 
communication  and  enforcement  policy 
purposes,  FRA  may  issue  a  rule  that 
applies  only  to  railroads  with  more  than 
a  certain  number  of  annual  employee 
hours  or  to  all  raihoads,  regardless  of 
size. 

The  American  Public  Transit 
Association  (APTA),  which  represents 
several  commuter  operations,  proposed 
that  FRA  define  rail  systems  with  less 
than  200  cars  as  small  entities.  APTA 
believes  there  are  very  few  entities  that 
would  fit  the  definition  of  operations 
serving  populations  of  50,000  or  less. 
FRA  did  not  beheve  the  200-car  limit 
was  a  useful  distinction,  and 
determined  it  is  appropriate  to  retain 
conunuter  raihoads  or  small 
goveriunental  jurisdictions  that  serve 
populations  of  50,000  or  less  (a  standard 
based  on  SBREFA's  own  definition  of  a 
small  goveriunental  jurisdiction)  as  its 
definition  of  a  small  commuter  raihoad. 

The  September  28,  1999  public 
meeting  gave  commenters  an 
opportunity  to  iterate  many  of  the  same 
ideas  expressed  in  the  written 
comments  FRA  received.  Aside  from  the 
merits  of  each  definition,  the  attendees 
discussed  the  logistics  of  tracking  the 
number  of  small  entities  for  the 
proposed  definitions.  For  example,  if 
FRA  adopts  STB's  definition,  how  will 
FRA  ensure  that  STB  is  keeping 
accurate  records  of  Class  III  carriers? 
STB  requires  regular  reporting  of  the 
necessary  information,  and  FRA  has 
complete  confidence  in  that  process. 
Attendees  also  discussed  what  effect  the 
number  of  entities  considered  "small 
entities"  would  have  on  FRA's  litigation 
costs  under  the  EAJA.  FRA  notes  that 
the  only  provisions  of  EAJA  affected  by 
this  definition  are  5  U.S.C.  504  (a)(4), 
and  28  U.S.C.  2412  (d)(1)(D).  These 
provisions  permit  recovery  of  costs  and 
fees  only  if  a  civil  penalty  demand  is 
held  to  be  substantially  in  excess  of  the 
judgment  finally  obtained,  and  is 
unreasonable  when  compared  with  that 
judgment.  Because  FRA  pays  special 
attention  to  the  circumstances  of  small 
entities  in  assessing  or  collecting  civil 
penalties,  such  a  situation  is  extremely 
unlikely.  The  definition  of  "small 
entity"  contained  in  this  policy  has  no 


effect  on  EAJA  claims  brought  in 
response  to  other  types  of  agency  action; 
such  claims  are  governed  by  the  EAJA 
definition  of  "party."  Note  that  the 
principles  concerning  the  aggregation  of 
company  affiliates  set  forth  in  DOT's 
regulations  at  49  CFR  6.7(f)  apply  to  this 
definition  for  purposes  of  claims 
brought  under  EAJA. 

FRA  indicated  in  the  Interim  Policy 
Statement  that  the  Final  PoUcy 
Statement  would  establish  a  definition 
of  "small  entity"  for  Regulatory 
Flexibility  Act  (RFA)  purposes.  While 
FRA  will  generally  use  the  "small 
entity"  definition  adopted  here  in  doing 
RFA  analyses,  it  needs  to  retain 
sufficient  flexibility  to  use  a  different 
definition  if  appropriate  in  the  context 
of  a  particular  RFA  analysis.  FRA  has, 
and  will  continue  to  comply  with  the 
RFA's  provisions  requiring  notice  and 
comment,  and  consultation  with  the 
Small  Business  Administration's  Office 
of  Advocacy,  when  it  uses  a  definition 
of  "small  entity"  that  differs  from  that 
adopted  here  to  complete  RFA  analyses. 

IV.  FRA's  Small  Business 
Communication  and  Enforcement 
Programs 

FRA's  purpose  in  publishing  this 
policy  statement  is  to  formally 
announce  and  explain  its 
communication  and  enforcement 
policies  concerning  small  entities  in  the 
railroad  industry',  which  have  already 
existed  for  some  time.  FRA  is  hopeful 
that  this  publication  will,  in  addition  to 
achieving  compliance  with  the  SBREFA 
requirements,  enhance  railroad  safety  in 
several  ways:  (1)  Increase  the  number  of 
small  entities  that  participate 
cooperatively  in  the  safety  compliance 
and  enforcement  program:  (2)  better 
inform  small  businesses  of  railroad 
safety  requirements;  (3)  encoiuage  small 
entities  to  commiuiicate  more  freely 
with  agency  personnel  to  alleviate 
potential  safety  risks  before  they  become 
hazardous;  and  (4)  improve  FRA's 
understanding  of  small  operations. 

FRA's  small  business  communication 
program  has  existed  for  some  time,  and 
continues  to  grow  to  meet  the  needs  of 
our  customers  in  the  railroad  industry.. 
FRA  Office  of  Safety  and  Office  of  Chief  . 
Counsel  personnel,  at  the  headquarters, 
regional  and  local  level,  devote  a  great 
deal  of  attention  to  the  inquiries  and 
concerns  of  small  entities.  FRA's 
program  is  flexible  and  responsive  to 
the  particular  need  expressed.  The 
agency's  response  takes  a  variety  of 
forms:  oral  and  written  answers  to 
questions  received,  training  sessions  for 
new  or  existing  small  businesses  on  the 
substance  of  railroad  safety  regulations, 
and  advice  on  a  particular  standard  or 
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interpretation  of  a  standard.  Some  of  the 
FRA  Regional  Administrators  have 
established  programs  in  which  small 
entities  in  the  region  meet  with  FRA 
regional  specialists  on  a  regular  basis  to 
discuss  new  regulations,  persistent 
safety  concerns,  developing  technology, 
and  on  going  compliance  issues.  FRA 
regional  offices  hold  yearly  conferences 
in  which  specific  blocks  of  time  are  set 
aside  to  meet  with  small  businesses  and 
hear  their  concerns.  In  addition,  FRA 
has  instituted  innovative  programs  that 
expand  our  existing  communication 
policy  for  small  entities.  The  Railroad 
Safety  Advisory  Committee  (RSAC) 
plays  an  integral  role  in  the 
development  of  railroad  safety 
regulations,  and  includes 
representatives  of  small  businesses. 

Similarly,  FRA's  enforcement 
program  devotes  special  attention  to 
ensuring  that  the  limited  financial 
resources  of  small  entities  are 
considered  during  the  enforcement 
process.  FRA  inspectors  have  and 
utilize  discretion  when  determining 
whether  a  civil  penalty  citation  or  other 
enforcement  action  should  be  taken 
against  a  small  entity.  Staff  attorneys  in 
FRA's  Office  of  Chief  Counsel  regularly 
assess  information  provided  by  a 
company  concerning  the  degree  to 
which  fines  will  impact  the  viability  of 
a  small  business,  and  the  extent  to 
which  a  fine  may  prevent  the  business 
from  improving  the  safety  of  its 
operation.  In  fact,  the  federal  railroad 
safety  laws  include  the  requirement  that 
agency  personnel  consider  a 
respondent's  ability  to  pay  in  any  civil 
penalty  action  taken.  49  U.S.C.  21301- 
21303.  Staff  attorneys  regularly  invite 
small  entities  to  present  information 
concerning  financial  status  and  other 
factors  that  may  result  in  a  reduction  or 
waiver  of  penalty  assessments.  This 
policy  statement  will  be  codified  in  the 
Code  of  Federal  Regulations  as  an 
appendix  to  49  CFR  part  209,  so  that  all 
members  of  the  public  have  access  to  it 
as  needed.  The  terms  "small  business" 
and  "small  entity"  have  identical 
meaning  for  purposes  of  this  document, 
and  are  used  interchangeably 
throughout. 

The  Final  Policy  Statement  issued 
today  is  substantially  the  same  as  the 
Interim  Policy  Statement.  However, 
FRA  edited  language  that  has  become 
outdated  since  the  initial  statement  was 
published,  and  further  clarified  FRA's 
position  in  some  instances,  none  of 
which  alter  the  substance  of  the  policy 
statements  themselves.  FRA  also  added 
language  that  makes  clear  that  the  Final 
Policy  Statement's  definition  of  "small 
entity"  is  applicable  to  RFA,  and  to  the 
"excessive  demand"  provisions  in  the 


EAJA,  but  not  other  provisions  of  that 
law. 

List  of  Subjects  in  49  CFR  Part  209 

Administrative  practice  and 
procedure.  Penalties,  Railroad  Safety, 
Reporting  and  recordkeeping 
requirements. 

The  Policy  Statement 

■  In  consideration  of  the  foregoing, 
chapter  II,  subtiUe  B  of  title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  209— {AMENDED] 

■  1.  The  authority  citation  for  part  209 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20111, 
20112,  20114,  and  49  CFR  1.49. 

■  2.  A  new  Appendix  C  is  added  to  49 
CFR  part  209  to  read  as  follows: 

Appendix  C  to  Part  209 — FRA's  Policy 
Statement  Concerning  Small  Entities 

This  policy  statement  required  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
(SBREFA)  explains  FRA's  communication 
and  enforcement  policies  concerning  small 
entities  subject  to  the  federal  railroad  safety 
laws.  These  policies  have  been  developed  to 
take  into  account  the  unique  concerns  and 
operations  of  small  businesses  in  the 
administration  of  the  national  railroad  safety 
program,  and  will  continue  to  evolve  to  meet 
the  needs  of  the  railroad  industry.  For 
purposes  of  this  policy  statement,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601,  et 
seq.].  and  the  "excessive  demand"  provisions 
of  the  Equal  Justice  Act  (5  U.S.C.  504  (a)(4), 
and  28  U.S.C.  2412  (d)(1)(D)),  Class  III 
railroads,  contractors  and  hazardous 
materials  shippers  meeting  the  economic 
criteria  established  for  Class  III  railroads  in 
49  CFR  1201.1-1,  and  commuter  railroads  or 
small  governmental  jurisdictions  that  serve 
populations  of  50,000  or  less  constitute  the 
class  of  organizations  considered  "small 
entities"  or  "small  businesses." 

FRA  understands  that  small  entities  in  the 
railroad  industry  have  significantly  different 
characteristics  than  larger  carriers  and 
shippers.  FRA  believes  that  these  differences 
necessitate  careful  consideration  in  order  to 
ensure  that  those  entities  receive  appropriate 
treatment  on  compliance  and  enforcement 
matters,  and  enhance  the  safety  of  railroad 
operations.  Therefore,  FRA  has  developed 
programs  to  respond  to  compliance-related 
inquiries  of  small  entities,  and  to  ens'ure 
proper  handling  of  civil  penalty  and  other 
enforcement  actions  against  small  businesses. 

Small  Entity  Communication  Policy 

It  is  FRA's  policy  that  all  agency  personnel 
respond  in  a  timely  and  comprehensive 
fashion  to  the  inquiries  of  small  entities 
concerning  rail  safety  statutes,  safety 
regulations,  and  interpretations  of  these 
statutes  and  regulations.  Also,  FRA  personnel 
provide  guidance  to  small  entities,  as  needed, 


in  applying  the  law  to  specific  facts  and 
situations  that  arise  in  the  course  of  railroad 
operations.  These  agency  communications 
take  many  forms,  and  are  tailored  to  meet  the 
needs  of  the  requesting  party. 

FRA  inspectors  provide  training  on  the 
requirements  of  all  railroad  safety  statutes 
and  regulations  for  new  and  existing  small 
businesses  upon  request.  Also.  FRA 
inspectors  often  provide  impromptu  training 
sessions  in  the  normal  course  of  their 
inspection  duties.  FRA  believes  that  this  sort 
of  preventive,  rather  than  punitive, 
communication  greatlv  enhances  railroad 
safety.  FRA's  Office  of  Safety  and  Office  of 
Chief  Counsel  regularly  provide  oral  and 
written  responses  to  qwestions  raised  by 
small  entities  concerning  the  plain  meaning 
of  the  railroad  safety  standards,  statutory 
requirements,  and  interpretations  of  thalaw. 
As  required  by  the  SBREFA,  when  FRA 
issues  a  final  rule  that  has  a  significant 
impact  on  a  substantial  number  of  small 
entities,  FRA  will  also  issue  a  com.pliance 
guide  for  small  entities  concerning  that  rule. 

It  is  FRA's  policy  to  maintain  frequent  and 
open  communications  with  the  national 
representatives  of  the  primary  small  entity 
associations  and  to  consult  with  these 
organizations  before  embarking  on  new 
policies  that  may  impact  the  interests  of 
small  businesses.  In  some  regions  of  the 
country  where  the  concentration  of  small 
entities  is  particularly  high,  FRA  Regional 
Administrators  have  established  programs  in 
which  all  small  entities  in  the  r^ion  meet 
with  FRA  regional  specialists  on  a  regular 
basis  to  discuss  new  regulations,  persistent 
safety  concerns,  emerging  technology,  and 
compliance  issues.  Also,  FRA  regional  offices 
hold  periodic  conferences,  in  which  specific 
blocks  of  time  are  set  aside  to  meet  with 
small  businesses  and  hear  their  concerns. 

In  addition  to  these  communication 
practices,  FRA  has  instituted  an  innovative 
partnership  program  that  expands  the  extent 
to  which  small  entities  participate  in  the 
development  of  policy  and  process.  The 
Railroad  Safety  Advisory  Committee  (RSAC) 
has  been  established  to  advise  the  agency  on 
the  development  and  revision  of  railroad 
safety  standards.  The  committee  consists  of 
a  wide  range  of  industry  representatives, 
including  organizations  that  represent  the 
interests  of  small  business.  The  small  entity 
representative  groups  that  sit  on  the  RSAC 
may  appoint  members  of  their  choice  to 
participate  in  the  development  of  new  safety 
standards.  This  reflects  FRA's  policy  that 
small  business  interests  must  be  heard  and 
considered  in  the  development  of  new 
standards  to  ensure  that  FRA  does  not 
impose  unnecessary  economic  burdens  on 
small  businesses,  and  to  create  more  effective 
standards.  Finally,  FRA's  Web  site  (http:// 
wxv'w. fra.dot.gov]  makes  pertinent  agency 
information  available  instantly  to  the  public. 

FRA's  longstanding  policy  of  open 
communication  with  small«ntities  is 
apparent  in  these  practiced.  FRA  will  make 
every  effort  to  develop  new  and  equally 
responsive  communication  procedures  as  is 
warranted  by  new  developments  in  the 
railroad  industry. 
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Small  Entity  Enforcement  Policy 

FRA  has  adopted  an  enforcement  poUcy 
that  addresses  the  unique  nature  of  small 
entities  in  the  imposition  of  civil  penalties 
and  resolution  of  those  assessments. 
Pursuant  to  FRA's  statutory  authority,  and  as 
described  in  Appendix  A  to  49  CFR  part  209, 
it  is  FRA's  policy  to  consider  a  variety  of 
factors  in  determining  whether  to  take 
enforcement  action  against  persons, 
iflcluding  small  entities,  who  have  violated 
the  safety  laws  and  regulations.  In  addition 
to  the  seriousness  of  the  violation  and  the 
person's  history  of  compliance,  FRA 
inspectors  consider  "such  other  factors  as  the 
immediate  circumstances  make  relevant."  In 
the  context  of  violations  by  small  entities, 
those  factors  include  whether  the  violations 
were  made  in  good  faith  (e.g.,  based  on  an 
honest  misunderstanding  of  the  law),  and 
whether  the  small  entity  has  moved  quickly 
and  thoroughly  to  remedy  the  violation{s).  In 
general,  the  presence  of  both  good  faith  and 
prompt  remedial  action  militates  against 
taking  a  civil  penalty  action,  especially  if  the 
violations  are  isolated  events.  On  the  other 
hand,  violations  involving  willful  actions 
and/or  posing  serious  health,  safety,  or 
environmental  threats  should  ordinarily 
result  in  enforcement  actions,  regardless  of 
the  entitv'3  size. 


Once  FRA  has  assessed  a  civil  penalty,  it 
is  authorized  to  adjust  or  compromise  the 
initial  penalty  claims  based  on  a  wide  variety 
of  mitigating  factors,  unless  FRA  must 
terminate  the  claim  for  some  reason.  FRA  has 
the  discretion  to  reduce  the  penalty  as  it 
deems  fit,  but  not  below  the  statutory 
minimums.  The  mitigating  criteria  FRA 
evaluates  are  found  in  the  railroad  safety 
statutes  and  SBREFA:  The  severity  of  the 
safety  or  health  risk  presented;  the  existence 
of  alternative  methods  of  eliminating  the 
safety  hazard;  the  entity's  culpability;  the 
entity's  compliance  history;  the  entity's 
ability  to  pay  the  assessment;  the  impacts  an 
assessment  might  exact  on  the  entity's 
continued  business;  and  evidence  that  the 
entity  acted  in  good  faith.  FRA  staff  attorneys 
regularly  invite  small  entities  to  present  any 
information  related  to  these  factors,  and 
reduce  civil  penalty  assessments  based  on 
the  value  and  integrity  of  the  information 
presented.  Staff  attorneys  conduct  conference 
calls  or  meet  with  small  entities  to  discuss 
pending  violations,  and  explain  FRA's  view 
on  the  merits  of  any  defenses  or  mitigating 
factors  presented  that  may  have  resulted  or 
failed  to  result  in  penalty  reductions.  Among 
the  "other  factors  "  FRA  considers  at  this 
stage  is  the  promptness  and  thoroughness  of 
the  entity's  remedial  action  to  correct  the 
violations  and  prevent  a  recurrence.  Small 
entities  should  be  sure  to  address  these 


factors  in  communications  with  FRA 
concerning  civil  penalty  cases.  Long-term 
solutions  to  compliance  problems  will  be 
given  great  weight  in  FRA's  determinations 
of  a  final  settlement  offer. 

Finally,  under  FRA's  Safety  Assurance  and 
Compliance  Program  (SACP),  FRA  identifies 
systemic  safety  hazards  that  continue  to 
occur  in  a  carrier  or  shipper  operation,  and 
in  cooperation, with  the  subject  business, 
develops  an  improvement  plan  to  eliminate 
those  safety  concerns.  Often,  the  plan 
provides  small  entities  with  a  reasonable 
time  freune  in  which  to  make  improvements 
without  the  threat  of  civil  penalty.  If  FRA 
determines  that  the  entity  has  failed  to 
comply  with  the  improvement  plan, 
however,  enforcement  action  is  initiated. 

FRA's  small  entity  enforcement  policy  is 
flexible  and  comprehensive.  FRA's  first 
priority  in  its  compliance  and  enforcement 
activities  is  public  and  employee  safety. 
However,  FRA  is  committed  to  obtaining 
compliance  and  enhancing  safety  with 
reasoned,  fair  methods  that  do  not  inflict 
undue  hardship  on  small  entities. 

Issued  in  Washington,  DC  on  May  1,  2003. 
Allan  Rutter, 
Administrator. 
[FR  Doc.  03-11450  Filed  5-»-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  255  and  399 

[Dockets  Nos.  OST-97-2881,  OST-97-3014, 
OST-98-4775,  and  OST-99-5888] 

RIN  2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations  (Part  255);  Statements  of 
General  Policy  (Part  399) 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Proposed  rule;  notice  extending 
comment  period. 

SUMMARY:  The  Department  has  issued  a 
notice  of  proposed  rulemaking  that 
proposes  to  readopt  and  amend  its 
existing  rules  governing  airline 
computer  reservations  systems  (CRSs) 
and  to  clarify  the  requirements  of  its 
Statements  of  General  Policy  on  travel 
agency  disclosure  of  any  agency  service 
fees.  The  Department  is  now  extending 
the  due  date  for  reply  comments  on  this 
notice  of  proposed  rulemaking  to  June  9, 
2003,  from  the  current  date  of  May  15, 
2003. 

ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  (marked  with 
docket  number  OST-97-2881)  by  only 
one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  (202)  366- 
9329. 

(3)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  Comments  must 
be  filed  in  Dockets  OST-97-2881,  OST- 
97-3014,  and  OST-98-4775.  U.S. 


Department  of  Transportation,  400  7th 
St.  SW.,  Washington,  DC  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible. 

Due  to  security  procedures  in  effect 
since  October  2001  on  mail  deliveries, 
mail  received  through  the  Postal  Service 
may  be  subject  to  delays.  Commenters 
should  consider  using  an  express  mail 
firm  to  ensure  the  timely  filing  of  any 
comments  not  submitted  electronically 
or  by  hand. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington.  DC  20590.  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  begun  a  rulemaking  to 
reexamine  whether  it  should  maintain 
its  existing  rules  governing  CRS 
operations.  We  issued  a  notice  of 
proposed  rulemaking  that  set  forth  our 
tentative  conclusions  on  whether  the 
rules  should  be  readopted.  whether  we 
should  extend  the  rules  to  cover  the  sale 
of  airline  tickets  through  the  Internet, 
and  whether  we  should  clarify  our  full- 
fare  advertising  policy  insofar  as  it 
concerns  the  disclosure  of  travel  agency 
service  fees.  (67  FR  69366.  November 
15.  2002).  We  have  stated  that  we  intend 
to  hold  a  public  hearing  in  this 
rulemaking  between  the  March  17  due 
date  for  comments  and  the  due  date  for 
reply  comments,  currently  May  15.  (68 
FR  12883.  March  18,  2003). 

Several  firms  and  organizations  have 
filed  comments  in  response  to  oiu"  stated 
intent  to  hold  a  public  hearing.  They 
have  made  various  suggestions  on  how 
the  hearing  should  be  structured  and 
when  it  should  be  scheduled,  including 
proposals  to  hold  the  hearing  after  the 
filing  of  reply  comments  and  requests 
that  we  take  into  account  the 
commenters'  need  for  adequate  time  to 
prepare  both  reply  comments  and  a 
hearing  presentation.  We  continue  to 
believe  that  we  will  obtain  a  more 
useful  record  if  we  hold  the  hearing 
before  the  submission  of  reply 
comments.  We  are  currently  planning  to 
schedule  the  hearing,  which  will  last 
one  day,  on  Tuesday,  Wednesday,  or 
Thursday.  May  20,  21.  or  22.  in  the 
Washington.  DC.  area,  and  are  in  the 
process  of  arranging  for  a  room  for  the 
hearing.  We  will  provide  notice  as  soon 
as  possible  on  the  time  and  place  of  the 
hearing. 

To  enable  the  commenters  to  respond 
in  th^ir  reply  comments  to  arguments 


made  at  the  hearing,  we  are  extending 
the  due  date  for  reply  comments  to  June 
9.  This  extension  will  also  give 
commenters  a  better  opportunity  to 
prepare  for  a  hearing  and  write  thorough 
reply  comments  without  significantly 
delaying  our  completion  of  this 
proceeding. 

Issued  in  Washington,  DC  on  May  6.  2003. 
Kirk  a.  Van  Tine,       ' 
General  Counsel. 

[FR  Doc.  03-11634  Filed  5-6-03;  2:53  pm] 
8ILUNG  COOE  4910-62-P 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AF33 

Revised  Medical  Criteria  for  Evaluating 
Immune  System  Disorders 

AGENCY:  Social  Security  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  planning  to  update 
and  revise  the  rules  that  we  use  to 
evaluate  immune  system  disorders  of 
adults  and  children  who  apply  for,  or 
receive,  disability  benefits  under  title  II 
and  Supplemental  Security  Income 
(SSI)  payments  based  on  disability 
under  title  XVI  of  the  Social  Security 
Act  (the  Act).  The  rules  we  plan  on 
revising  are  sections  14.00  and  114.00  in 
the  Listing  of  Impairments  in  appendix 
1  to  subpart  P  of  part  404  of  our 
regulations  (the  listings).  We  invite  you 
to  send  us  comments  and  suggestions 
for  updating  and  revising  these  rules. 

After  we  have  considered  your 
comments  and  suggestions,  as  well  as 
information  about  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  immune  system  disorders, 
and  dur  program  experience,  we  intend 
to  publish  for  public  comment  a  Notice 
of  Proposed  Rulemaking  (NPRM)  that 
will  propose  specific  revisions  to  the 
rules. 

As  part  of  our  long-term  plcmning  for 
the  disability  programs,  we  are  also 
interested  in  your  ideas  for  how  we  may 
be  able  to  improve  our  programs  for 
people  who  have  immune  system 
disorders,  especially  those  who  would 
like  to  work. 
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DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
July  8,  2003. 

ADDRESSES:  You  may  give  us  your 
comments  using:  our  Internet  site 
facility  [i.e..  Social  Security  Online)  at: 
http://poIicy.s'sa.gov/pnpublic.nsf/ 
LawsRegs;  e-mail  to 
reguIations@ssa.gov,  telefax  to  (410) 
966-2830;  or.  by  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Regulations.  Social  Security 
Administration,  100  Altmeyer  Building. 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235-6401,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  are  posted  in  our  Internet 
site  at  http-J /policy. ssa.gov/ 
pnpuhlic.nsf /LawsRegs,  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  peirson  shown  in  this  preamble. 
Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  [i.e..  Social 
Security  Online):  http://www.ssa.gov/ 
regulations/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  DiMarino,  100  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401.  (410) 
965-1769  or  TTY  (410)  966-5609.  For 
information  on  eligibility  or  Bling  for 
benefits,  call  our  national  toU-fi-ee 
number  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  Internet  Web 
site.  Social  Security  Online,  at 
jvwiv.ssa.gov. 

SUPPLEMENTARY  INFORMATION:  ' 
What  Is  the  Purpose  of  This  Notice? 

We  are  planning  to  update  and  revise 
the  rules  mat  we  use  to  evaluate 
'immune  system  disorders  of  adults  and 
children  who  apply  for.  or  receive, 
disability  benefits  under  title  II  and 
Supplemental  Security  Income  (SSI) 
payments  based  on  disability  under  title 
XVI  of  the  Act.  The  piuTJOse  of  this 
notice  is  to  give  you  an  opportunity  to 
send  us  coomients  and  suggestions  for 
updating  and  revising  those  rules  as  we 
begin  the  rulemaking  process.  We  are 
also  asking  for  your  comments  and  ideas 
about  how  we  can  improve  our 
disability  programs  in  the  future  for 
people  with  immune  system  disorders. 

Who  Should  Send  Us  Comments  and 
Suggestions? 

We  invite  conunents  and  suggestions 
from  anyone  who  has  an  interest  in  the 
rules  we  use  to  evaluate  claims  for 


benefits  filed  by  people  who  have 
immune  system  disorders.  We  are 
interested  in  getting  comments  and 
suggestions  from  people  who  apply  for 
or  receive  benefits  from  us,  members  of 
the  general  public,  advocates  and 
organizations  who  advocate  for  people 
who  have  immtme  system  disorders, 
experts  in  the  evaluation  of  immune 
system  disorders,  researchers,  people 
who  make  disability  determinations  for 
us,  and  any  other  people  who  may  have 
ideas  for  us  to  consider. 

Will  We  Respond  to  Your  Comments 
from  This  Notice? 

No,  we  will  not  respond  directly  to 
comments  you  send  us'because  of  this 
notice.  However,  after  we  consider  your 
conmients  in  response  to  this  notice, 
along  with  other  information  such  as 
medical  research  and  our  program 
experience,  we  will  decide  how  to 
revise  the  rules  we  use  to  evaluate 
inunune  system  disorders.  When  we 
propose  specific  revisions  to  the  rules, 
we  will  publish  an  NPRM  in  the  Federal 
Register.  In  accordance  with  the  usual 
rulemaking  procedures  we  follow,  you 
will  have  a  chance  to  conmient  on  the 
revisions  we  propose  when  we  publish 
the  NPRM,  and  we  will  simimarize  and 
respond  to  the  significant  comments  on 
the  NPRM  in  the  preamble  to  any  final 
rules. 

Which  Rules  Are  We  Considering  for 
Updating  and  Revising? 

We  are  considering  two  sections  of 
our  listings  for  revision,  sections  14.00 
and  114.00.  These  are  the  listings  for 
immune  disorders  for  adults  (Part  A, 
14.00)  and  children  (Part  B,  114.00).  It 
includes  such  disorders  as  HTV 
infection,  other  Immunoglobulin 
deficiency  syndromes  or  deficiencies  of 
cell-mediated  immunity.  Systemic 
Lupus  Erythematosus,  Scleroderma, 
Polymyositis,  Inflammatory  Arthritis, 
and  other  cormective  tissue  disorders. 

Where  Can  You  Find  These  Rules  on 
the  Internet? 

You  can  find  these  rules  on  our 
Internet  site  at  these  locations: 

•  Sections  14.00  and  114.00  are  in  the 
Listing  of  Impairments  in  appendix  1  to 
subpart  P  of  part  404  of  our  regulations 
at:  http ://www. ssa .gov/OP_Hom e/cfr20/ 
404/404-ap09.htm. 

•  You  can  also  look  up  sections  14.00 
and  114.00  at:  http://www.ssa.gov/ 
disability/professionals/bluebookJ. 

•  If  you  do  not  have  Internet  access, 
you  can  find  the  Code  of  Federal 
Regulations  in  some  public  libraries. 
Federal  depository  libraries,  and  public 
law  libraries. 


Why  Are  We  Updating  and  Revising 
Out  Rules  for  Evaluating  Immune 
System  Disorders? 

•  The  current  listings  for  immune 
system  disorders  for  adults  (14.00)  and 
children  (114.00)  will  no  longer  be  in 
effect  on  July  2,  2003,  unless  we  extend 
them  or  revise  and  promulgate  them 
again,  so  we  must  consider  now 
whether  to  update  and  revise  them. 

We  published  final  rules  on  July  2, 
1993,  which  established  body  system 
listings  in  part  A  and  part  B  of  the 
listings  for  immune  system  disorders 
(58  FR  36008).  We  made  those  rules 
effective  for  five  years  from  the  date  of 
publication,  unless  we  extended  them, 
or  revised  and  issued  them  again  (58  FR 
36051).  Since  that  time,  we  have 
extended  the  expiration  date  of  the 
immune  body  system  listings.  Most 
recently,  on  June  28,  2001,  we 
published  rules  that  extended  the 
effective  date  of  the  current  immune 
system  listings  until  July  2,  2003  (66  FR 
34361).  Although  we  published  final 
rules  in  the  Federal  Register  revising 
some  of  the  immune  system  listings  on 
November  19,  2001  (66  FR  58009),  we 
have  not  comprehensively  revise'd  them 
since  1993. 

We  will  be  considering  information 
from  many  soiuties,  including  the 
following  recent  documents,  for 
relevance  to  our  policy  for  evaluating 
immune  system  diseases. 

•  Kippel,  J.,  Weyand,  C,  & 
Wortmann,  R.  (Eds.).  (1997).  Primer  on 
the  Rheumatic  Diseases,  (11th  ed.). 
Atlanta:  Arthritis  Foundation. 

•  Davidson,  A.  &  Diamond,  B.  (2001). 
Autoimmune  Diseases.  The  New 
England  Journal  of  Medicine,  345(5),  1- 
21. 

•  Marmont,  A.  (2000).  New  Horizons 
in  the  Treatment  of  Autoimmune 
Diseases:  Immimoablation  and  Stem 
Cell  Transplantation.  Aimual  Reviews, 
51,  115-134. 

•  Nash,  R.A.  (2000).  Prospects  of 
Stem  Cell  Transplantation  in 
Autoinmiune  Diseases.  Journal  of 
Clinical  Immunology,  20(1),  38—45. 

•  Sicherer,  S.H.  [et  al).  (1998). 
Primary  Immimodeficiency  Diseases  in 
Adults.  Journal  of  American  Medical 
Association,  279:58. 

What  Should  You  Comment  About? 

We  are  interested  in  any  comments 
and  suggestions  you  have  for  revising 
sections  14.00  and  114.00  of  Qur 
listings.  For  example,  with  regard  to  our 
listings,  we  are  interested  in  knowing  if: 

•  You  have  concerns  about  any  of  the 
current  listings  provisions  for  adults  or 
children;  such  as  whether  you  think  we 
should  change  any  of  our  criteria  or 
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whether  you  think  a  listing  is  difficult 
to  use  or  understand. 

•  You  would  like  to  see  our  listings 
include  something  that  they  do  not 
Include  now. 

You  can  also  make  any  other 
comments  or  suggestions  to  help  us 
improve  our  rules  for  evaluating  claims 
for  benefits  filed  by  adults  and  children 
who  have  immune  system  disorders. 

In  addition  to  your  comments  about 
our  regulations,  we  are  also  interested  in 
any  ideas  you  have  about  how  the 
disability  requirements  of  the  Act  and 
our  regulations  affect  people  who  have 
immune  system  disorders,  especially 
those  who  would  like  to  work,  full-time 
or  part-time  with  supports.  Your  ideas 
can  address  our  existing  rules  and 
regulations  or  suggest  changes  to  the 
law.  For  example,  we  know  that  many 
people  who  have  immune  system 
disorders  might  not  need  benefits  from 
us  if  they  could  get  treatment  before 
their  disorders  make  them  unable  to 
work.  Others  may  be  unable  to  work  but 
may  not  need  to  stay  out  of  work 
indefinitely  if  they  could  get  treatment 


or  other  interventions.  Many  people 
with  permanent  disorders  can  work  if 
they  have  a  supporting  safety  net 
(including  title  II  disability  benefits  and 
SSI  payments).  Work  can  also  be 
therapeutic  for  some  people.  Although 
the  Act  and  our  regulations  include 
some  access  to  health  care  through 
Medicare  and  Medicaid,  some  provision 
for  vocational  rehabilitation,  and  a 
number  of  work  incentives,  these 
provisions  are  generally  for  people  who 
already  qualify  for  benefits  under  our 
disability  programs. 

We  are  interested  in  your  ideas  for 
how  we  may  be  able  to  improve  our 
programs  for  people  who  have  immune 
system  disorders,  especially  those  who 
would  like  to  work  full-time  or  part- 
time  with  supports.  Your  ideas  can 
address  our  existing  rules  and 
regulations  or  suggest  changes  to  the 
law.  We  will  consider  your  ideas  as  we 
develop  the  NPRM  we  intend  to  publish 
for  public  comment,  and.  where 
applicable,  as  part  of  our  long-term 
planning  for  the  disability  program. 


Other  Information 

Who  Can  Get  Disability  Benefits? 

Under  title  II  of  the  Act.  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  three  groups: 

•  Workers  insured  under  the  Act. 

•  Children  of  insured  workers,  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404.336) 
of  insured  workers. 

Under  title  XVI  of  the  Act,  we  provide 
for  Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  are  disabled  and  have  limited 
income  and  resources. 

How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  is  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  period  of  at  least 
12  months.  Om-  definitions  of  disability 
are  shown  in  the  following  table: 


If  you  file  a  claim  under ' 


title  II  .. 
title  XVI 
title  XVI 


And  you  are 


an  adult  era  child  

a  person  age  1 8  or  older 
a  person  under  age  18  .. 


Disability  means  you  have  a  medically  determinable  impair- 
ment(s)  as  described  above  and  that  results  in  *  *  * 


the  inability  to  do  any  substantial  gainful  activity  (SGA). 

the  inability  to  do  any  SGA. 

marked  and  severe  functional  limitations. 


What  Are  the  Listings? 

The  listings  are  examples  of 
impairments  that  we  consider  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity,  or  that  result  in 
"marked  and  severe  functional 
limitations"  in  children  seeking  SSI 
payments  under  title  XVI  of  the  Act. 
Although  we  publish  the  listings  only  in 
appendix  1  to  subpart  P  of  part  404  of 
our  rules,  we  incorporate  them  by 
reference  in  the  SSI  program  in 
§416.925  of  our  regulations,  and  apply 
them  to  claims  under  both  title  II  and 
title  XVI  of  the  Act. 

How  Do  We  Use  the  Listings? 

The  listings  are  in  two  parts.  There 
are  listings  for  adults  (part  A)  and  for 
children  (part  B).  If  you  are  a  person  age 
18  or  over,  we  apply  the  listings  in  part 
A  when  we  assess  your  claim,  and  we 
never  use  the  listings  in  part  B. 

If  you  are  a  person  under  age  18,  we 
first  use  the  criteria  in  part  B  of  the 
listings.  If  the  listings  in  part  B  do  not 
apply,  and  the  specific  disease 
process(es)  has  a  similar  effect  on  adults 
and  children,  we  then  use  the  criteria  in 
part  A.  (See  §§404.1525  and  416.925.) 

If  your  impairment(s)  does  not  meet 
any  listing,  we  will  also  consider 


whether  it  medically  equals  any  listing; 
that  is.  whether  it  is  as  medically  severe. 
(See  §§404.1526  and  416.926.) 

We  use  the  listings  only  to  decide  that 
people  are  disabled  or  that  they  are  still 
disabled.  We  will  never  deny  your  claim 
or  decide  that  you  no  longer  qualify  for 
benefits  simply  because  your 
impairment(s)  does  not  meet  or 
medically  equal  a  listing.  If  you  have  a 
severe  impairment(s)  that  does  not  meet 
or  medically  equal  any  listing,  we  may 
still  find  you  disabled  based  on  other 
rules  in  the  "sequential  evaluation 
process"  that  we  use  to  evaluate  all 
disability  claims.  (See  §§404.1520, 
416.920,  and  416.924.)  If  you  have  a 
severe  impairment(s)  that  does  not  meet 
or  medically  equal  any  listing,  we  may 
still  find  you  disabled  based  on  other 
rules  in  the  "sequential  evaluation 
process"  that  we  use  to  evaluate  all 
disability  claims.  (See  §§404.1520, 
416.920,  and  416.924.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 


Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs,' 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  16,  2003. 
|o  Anne  B.  Bamhart, 
Commissioner  of  Social  Security. 
[FR  Doc.  03-11491  Filed  5-8-03:  8:45  am) 
BIUUNG  CODE  4191-02-U 
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ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
valuation  of  economic  benefits  under 
certain  equity  split-dollar  life  insurance 
arrangements.  The  proposed  regulations 
will  provide  needed  guidance  to 
persons  who  enter  into  split-dollar  life 
insurance  arrangements.  This  document 
also  provides  notice  of  a  public  hearing 
on  the  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  July  8.  2003. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  July  29.  2003.  must  be 
received  by  July  8.  2003. 

ADDRESSES:  Send  submissions  to 
CC:PA:RU  (REG-164754-01),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-164754-01), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  or  sent 
electronically,  via  the  IRS  Internet  site 
at  wwwJrs.gov/regs.  Th^ublic  hearing 
will  be  held  in  the  IRS  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  please 
contact  Elizabeth  Kaye  at  (202)  6^22- 
4920.  To  be  placed  on  the  attendance 
list  for  the  hearing,  please  contact 
LaNita  Van  Dyke  at  (202)  622-7180. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Overview  of  Notice  of 
Proposed  Rulemaking 

1 .  Summary  of  the  Prior  Notice  of 
Proposed  Rulemaking 

On  July  9,  2002,  a  notice  of  proposed 
rulemaking  (REG-164754-01)  was 
published  in  the  Federal  Register  (67 
FR  45414)  proposing  comprehensive 
rules  for  the  income,  gift,  and 
employment  taxation  of  equity  and  non- 
equity split-dollar  life  insurance 
arrangements  (the  2002  proposed 
regulations).  The  2002  proposed 
regulations  will  apply  to  split-dollar  life 
insurance  arrangements  entered  into 
after  the  date  final  regulations  are 
published  in  the  Federal  Register  and  to 
arrangements  entered  into  on  or  before 
that  date  that  are  materially  modified 
after  that  date.  Under  certain  conditions, 
taxpayers  may  wly  on  the  2002 
proposed  regulations  for  split-dollar  life 
insurance  arrangements  entered  into  on 


or  before  the  date  final  regulations  are 
published  in  the  Federal  Register. 

In  general,  a  split-dollar  life  insurance 
arrangement  is  an  arrangement  between 
two  or  more  parties  to  allocate  the 
policy  benefits  and,  in  some  cases,  the 
costs  of  a  life  insurance  contract.  Under 
a  so-called  equity  split-dollar  life 
insiu-ance  arrangement,  one  party  to  the 
arrangement  t3T)ically  receives  an 
interest  in  the  policy  cash  value  (or 
equity^  of  the  life  insurance  policy 
disproportionate  to  that  party's  share  of 
policy  premiimis.  That  party  also 
typically  receives  the  benefit  of  current 
life  insurance  protection  under  the 
arrangement.  Under  a  so-called  non- 
equity split-dollar  life  insurance 
arrangement,  one  party  typically 
provides  the  other  party  with  current 
life  insurance  protection  but  not  any 
interest  in  the  policy  cash  value. 

The  2002  proposed  regulations 
provide  two  mutually  exclusive  regimes 
for  taxation  of  split-dollar  life  insurance 
arrangements — a  loan  regime  and  an 
economic  benefit  regime.  Under  the 
loan  regime  (which  is  set  forth  in 
§  1.7872-15  of  the  2002  proposed 
regulations),  the  non-owrner  of  the  life 
insurance  contract  is  treated  as  loaning 
the  amount  of  its  premium  payments  to 
tlie  owner  of  the  contract.  The  loan 
regime  generally  will  govern  the 
taxation  of  collateral  assigrmient 
arrangements.  Under  the  economic 
benefit  regime  (which  is  set  forth  in 
§  1.61-22{d)  through  (g)  of  the  2002 
proposed  regulations),  the  owner  of  the 
life  insurance  contract  is  treated  as 
providing  economic  benefits  to  the  non- 
owner  of  the  contract.  The  economic 
benefit  regime  generally  will  govern  the 
taxation  of  endorsement  arrangements. 

The  2002  proposed  regulations 
reserved  on  the  rules  for  valuing 
economic  benefits  provided  to  the  non- 
owner  under  an  equity  split-dollar  life 
insurance  arrangement  governed  by  the 
economic  benefit  regime,  pending 
receipt  of  comments  from  interested 
parties.  The  preamble  to  the  2002 
proposed  regulations  notes  that  any 
proposal  "for  a  specific  methodology 
should  be  objective  and  administrable" 
and  describes  a  potential  approach 
under  which  the  non-owner  would 
include  in  income  the  difference 
between  current  premium  payments  and 
the  net  present  value  of  the  amoimt  to 
be  repaid  to  the  owner  in  the  future. 

A  public  hearing  on  the  2002 
proposed  regulations  was  held  on 
October  23,  2002.  In  addition,  interested 
parties  have  submitted  detailed 
comments  on  the  2002  proposed 
regulations,  including  comments  on  the 
valuation  of  economic  benefits  provided 
to  a  non-owner  under  an  equity  split- 


dollar  life  insiu-ance  arrangement 
governed  by  the  economic  benefit 
regime. 

2.  Explanation  of  Provisions  and 
Summary  of  Comments 

a.  Overview 

These  proposed  regulations,  which 
supplement  the  2002  proposed 
regulations,  provide  guidance  on  the 
valuation  of  economic  benefits 
(including  the  valuation  of  an  interest  in 
policy  cash  value)  under  an  equity  split- 
dollar  life  insurance  arrangement 
governed  by  the  economic  benefit 
regime.  These  proposed  regulations 
apply  for  purposes  of  Federal  income, 
employment,  and  gift  taxes. 

These  proposed  regulations  address 
only  those  comments  received  by  the 
IRS  and  the  Treasury  Department  on  the 
valuation  of  economic  benefits  under  an 
equity  spht-doUar  life  insurance 
arrangement  governed  by  the  economic 
benefit  regime.  Comments  received  on 
other  issues  regarding  the  2002 
proposed  regulations  and  comments  on 
these  proposed  regulations  will  be 
addressed  when  both  sets  of  proposed 
regidations  are  finalized. 

These  proposed  regulations  provide 
that  in  the  case  of  an  equity  split-dollar 
life  insurance  arrangement,  the  value  of 
the  economic  benefits  provided  to  the 
non-owner  under  the  arrangement  fqr  a 
taxable  year  equals  the  cost  of  any 
current  life  insurance  protection 
provided  to  the  non-owner,  the  amount 
.of  policy  cash  value  to  which  the  non- 
owner  has  current  access  (to  the  extent 
that  such  amount  was  not  actually  taken 
into  account  for  a  prior  taxable  year), 
and  the  value  of  any  other  economic 
benefits  provided  to  the  non-owner  (to 
the  extent  not  actually  taken  into 
account  for  a  prior  taxable  year).  The 
terms  OH77erand  non-owner  are  defined 
in  §  1.61-22(c)(l)  and  (2)  of  the  2002 
proposed  regulations. 

b.  Current  Access  to  Policy  Cash  Value 

Generally,  under  an  equity  split-dollar 
life  insurance  arrangement  governed  by 
the  economic  benefit  regime,  the  owner 
of  the  life  insurance  contract  pays 
policy  premiums,  thereby  establishing  ? 
pool  of  assets  with  respect  to  which  the 
non-owner  has  certain  rights  under  the 
arrangement  (for  example,  rights  of 
withdrawal,  borrowing,  surrMider.  or 
assignment).  Additionally,  the  pool  of 
assets  is  held  by  a  third  party,  the  life 
insurance  company,  effectively  placing 
the  cash  value  beyond  the  reach  of  the 
employer  or  the  employer's  general 
creditors  in  many  cases.  Thus,  an  equity 
split-dollar  life  insurance  arrangement 
confers  on  the  non-owner  rights  to 
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direct  or  indirect  economic  enjoyment 
of  policy  cash  value,  making  current 
taxation  of  the  non-owner's  interest  in 
the  cash  value  appropriate  under  the 
doctrines  of  constructive  receipt, 
economic  benefit,  and  cash  equivalence. 

These  proposed  regulations  provide 
that  the  non-owner  has  ciurent  access  to 
any  portion  of  the  policy  cash  value  that 
is  directly  or  indirectly  accessible  by  the 
non-owner,  inaccessible  to  the  owner,  or 
inaccessible  to  the  owner's  general 
creditors.  For  this  piupose,  "access"  is 
to  be  construed  broadly  and  includes 
any  direct  or  indirect  right  under  the 
arrangement  of  the  non-owner  to  obtain, 
use,  or  realize  potential  economic  value 
from  the  policy  cash  value.  Thus,  for 
example,  a  non-owner  has  current 
access  to  policy  cash  value  if  the  non- 
owner  can  directly  or  indirectly  make  a 
withdrawal  from  the  policy,  borrow 
from  the  policy,  or  effect  a  total  or 
partial  surrender  of  the  policy. 
Similarly,  for  example,  the  non-owmer 
has  current  access  if  the  non-owner  can 
anticipate,  assign  (either  at  law  or  in 
equity),  alienate,  pledge,  or  encumber 
the  policy  cash  value  or  if  the  policy 
cash  value  is  available  to  the  non- 
owner's  creditors  by  attachment, 
garnishment,  levy,  execution,  or  other 
legeil  or  equitable  process.  Policy  cash 
value  is  inaccessible  to  the  owner  if  the 
owner  does  not  have  the  full  rights  to 
policy  cash  value  normally  held  by  an 
owner  of  a  life  insurance  contract. 
Policy  cash  value  is  inaccessible  to  the 
owner's  general  creditors  if,  under  the 
terms  of  the  spjit-dollar  life  insurance 
arrangement  or  by  operation  of  law  or 
any  contractual  undertaking,  the 
creditors  cannot,  for  any  reason, 
effectively  reach  the  full  policy  cash 
value  in  the  event  of  the  owner's 
insolvency. 

In  a  typical  equity  split-dollar  life 
insurance  arrangement,  the  non-owner 
■has  current  access  to  all  portions  of  the 
policy  cash  value  in  excess  of  the 
amount  payable  to  the  owner.  In  many 
arrangements,  the  non-owner  may  also 
have  ciurent  access  to  the  portion  of  the 
cash  value  payable  to  the  owner  if,  for 
example,  that  portion  of  the  policy  cash 
value  is  for  any  reason  not  accessible  to 
the  owner  or  the  owner's  general 
creditors. 

Under  these  proposed  regulations, 
policy  cash  value  is  determined  without 
regard  to  surrender  charges  or  other 
similar  charges  or  reductions.  To 
provide  uniformity,  certainty,  and 
administrative  ease,  policy  cash  value 
generally  is  determined  on  the  last  day 
of  the  non-owner's  taxable  year.  In 
addition,  solely  for  piuposes  of 
employment  tax  (as  defmed  in  §  1.61- 
22(c)(5]  of  the  2002  proposed 


regidations)  and  the  penalty  for  failure 
to  pay  estimated  income  taxes,  the 
portion  of  the  policy  cash  value  that  is 
treated  as  provided  by  the  owner  to  the 
non-owner  during  the  non-owner's 
taxable  year  is  treated  as  so  provided  on 
the  last  day  of  that  taxable  year.  The  IRS 
and  the  Treasury  Department  request 
comments  regarding  circumstances  in 
which  it  might  be  appropriate  to  use  a 
different  date  for  employment  tax 
withholding  purposes. 

Several  commentators  on  the  2002 
proposed  regulations  asserted  that  those 
regulations  were  contrary  to  the 
intention,  announced  by  the  IRS  and  the 
Treasiuy  Department  in  Notice  2002-8 
(2002-1  C.B.  398),  to  publish  proposed 
regulations  that  will  not  treat  an  owner 
as  having  made  a  transfer  of  a  portion 
of  the  cash  siurender  value  of  a  life 
ipsurance  contract  to  a  non-owner  for 
piuposes\f  section  83  solely  because 
interest  or  other  earnings  credited  to  the 
cash  surrender  value  of  the  contract 
cause  the  cash  siurender  value  to 
exceed  the  portion  thereof  payable  to 
the  owrner.  The  valuation  methodology 
described  in  these  proposed  regulations, 
however,  does  not  treat  an  owner  as 
having  made  a  transfer  under  section  83 
solely  because  of  growth  in  policy  cash 
value.  Rather,  this  approach,  consistent 
with  the  doctrines  of  constructive 
receipt,  economic  benefit,  and  cash 
equivalence,  treats  the  non-owner  as 
having  a  taxable  interest  in  policy  cash 
value  only  to  the  extent  that  the  non- 
owner  has  current  access  to  the  policy 
cash  value. 

Several  commentators  stated  that  a 
non-owner  who  includes  in  income  a 
portion  of  the  policy  cash  value  should 
be  credited  with  "inside  build-up"  on 
that  portion  of  the  policy  cash  value. 
This  result  might  be  appropriate  if  there 
were  actual  transfers  of  ownership  of 
the  underlying  life  insurance  contract 
(or  a  portion  thereof)  from  the  owner  to 
the  non-owner.  Here,  by  contrast  to 
transfers  described  in  §  1.61-22(g)  of  the 
2002  proposed  regulations,  no  part  of 
the  life  insurance  contract  is  actually 
transferred  from  the  owner  to  the  non- 
owner  by  reason  of  the  non-owner's 
taking  policy  cash  value  into  account. 

In  addition,  some  commentators 
expressed  the  view  that,  under  the 
economic  benefit  regime,  if  the  policy 
cash  value  in  one  year  is  less  than  the 
policy  cash  value  in  a  prior  year,  the 
non-owner  should  be  allowed  a  loss  to 
the  extent  this  difference  was  included 
in  income  in  the  prior  year.  Consistent 
with  the  underlying  doctrines  of 
constructive  receipt,  economic  benefit, 
and  cash  equivalence,  a  loss  should  not 
be  allowed  in  this  situation.  Note, 
however,  that  under  §  1.61- 


22(g)(4)(ii)(A)  of  the  2002  proposed 
regulations,  if  a  life  insurance  contract 
is  transferred  from  an  owner  to  a  non- 
owner  (the  transferee),  the  transferee's 
investment  in  the  contract  under  section 
72(e)  will  include  the  amount  of 
economic  benefits  previously  taken  into 
account  by  the  transferee  prior  to  the 
transfer. 

c.  Current  Term  Life  Insurance 
Protection 

These  proposed  regulations  provide 
that,  in  the  case  of  an  equity  split-dollar 
life  insurance  arrangement  governed  by 
the  economic  benefit  regime,  the  value 
of  the  economic  benefits  provided  to  a 
non-owner  for  a  taxable  year  also 
includes  the  cost  of  current  life 
insurance  protection  provided  to  the 
non-owner.  The  cost  of  current  life 
insurance  protection  provided  to  the 
non-owmer  in  any  year  equals  the 
amount  of  the  current  life  insurance 
protection  provided  to  the  non-owner 
multiplied  by  the  life  insurance 
premium  factor  designated  or  permitted 
in  guidance  published  in  the  Internal 
Revenue  Bulletin.  The  amount  of  the 
current  life  insurance  protection 
(including  paid-up  additions  thereto) 
provided  to  thanon-owner  for  a  taxable 
year  equals  the  excess  of  the  average 
death  benefit  of  the  life  insurance 
contract  over  the  sum  of  the  total 
amount  payable  to  the  owrner  (including 
any  outstanding  policy  loans  that  offset 
amounts  otherwise  payable  to  the 
owner)  under  the  split-dollar  life 
insurance  arrangement  and  the  portion 
of  the  policy  cash  value  actually  taken 
into  account  for  the  current  taxable  year 
or  for  any  prior  taxable  year.  This 
subtraction  of  the  portion  of  the  policy 
cash  value  actually  taken  into  account 
by  the  non-owner  prevents  the  non- 
owner  from  being  taxed  twice  on  the 
same  amount,  once  as  part  of  the  policy 
cash  value  to  which  the  non-owner  has 
current  access  and  again  as  an  amount 
provided  to  the  non-owner  in  the  form 
of  death  benefit  protection. 

d.  Other  Economic  Benefits 

These  proposed  regulations  provide 
that,  in  the  case  of  an  equity  split-dollar 
life  insurance  arrangement  governed  by 
the  economic  benefit  regime,  the  value 
of  all  other  economic  benefits  provided 
to  the  non-owner  must  be  taken  into 
account  (to  the  extent  not  actually  taken 
into  account  for  a  prior  taxable  year). 
For  this  purpose,  the  term  "other 
economic  benefits"  should  be  construed 
broadly  to  include  any  benefit,  right,  or 
feature  of  the  life  insurance  contract 
(other  than  current  life  insurance 
protection  and  poUcy  cash  value) 


provided  to  the  non-owner  under  the 
arrangement. 

Proposed  Effective  Date 

These  proposed  regulations  will  have 
the  same  applicability  date  as  that  set 
forth  in  §  1.61-22(j)  of  the  2002 
proposed  regulations.  Thus,  these 
proposed  regulations  will  apply  to  split- 
dollar  life  insurance  arrangements 
entered  into  after  the  date  final 
regulations  are  published  in  the  Federal 
Register  and  to  arrangements  entered 
into  on  or  before  that  date  that  are 
materially  modified  after  that  date. 

In  addition,  taxpayers  may  rely  on 
these  proposed  regulations  for  equity 
split-dollar  life  insurance  arrangements 
entered  into  on  or  before  the  date  final 
regulations  are  published  in  the  Federal 
Register  if  the  conditions  in  §  1.61- 
22(j)(2)(iJ  of  the  2002  proposed 
regulations  are  met.  For  taxable  years 
beginning  after  December  31,  2002, 
however,  parties  to  an  equity  split- 
dollar  life  insurance  arrangement  may 
rely  on  these  proposed  regulations  only 
if  the  value  of  all  economic  benefits 
taken  into  account  by  the  parties  is 
determined  in  accordance  with  these 
proposed  regulations.  These  proposed 
regulations  also  conform  to  the  early 
reliance  rules  in  §  1.83-6(a)(5)(ii)(B)  and 
§  1.301-l(q)(4)(ii)  of  die  2002  proposed 
regulations  to  that  set  forth  in  the 
preceding  sentence. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  flexibility  assessment  is  not 
required.  It  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Chapter  5)  does 
not  apply  to  these  regulations,  and 
because  these  regulations  do  not  impose 
a  collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
conunent  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  or  electronic  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The 
Treasury  Department  and  IRS 
specifically  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 


they  may  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  July  29.  2003.  beginning  at  10  a.m. 
in  the  IRS  Auditorium  in  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Thus, 
the  public  hearing  concerning  these 
proposed  regulations  will  be  held  on  a 
date  sooner  than  the  usual  120  days 
after  the  date  of  publication  of  proposed 
regulations  in  the  Federal  Register.  The 
IRS  and  the  Treasury  Department 
believe  that  this  shorter  period  is 
sufficient  for  taxpayers  to  comment  on 
these  proposed  regidations  because  the 
issue  addressed  by  these  proposed 
regulations  is  narrowly  focused  and 
taxpayers  have  afready  submitted 
comments  on  this  issue  in  connection 
with  the  2002  proposed  regulations. 

All  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
inunediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  conunents  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
July  8,  2003.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  schedule  of  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Elizabeth  Kaye 
of  the  Office  of  Associate  Chief  Counsel 
(Inc^e  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requfrements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  l.-The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *  * 

Par.  2.  Section  1.61-22,  as  proposed 
on  July  9,  2002,  at  67  FR  45423.  is 
amended  as  follows: 

1.  The  text  of  paragraph  (d)(3)(ii)  is 
added.  * 

2.  ParaH|aph  (j)(2)(iii)  is  added. 
The  additions  read  as  follows: 

§  1 .61-22    Taxation  of  split-dollar  life 
insurance  arrangements. 

***** 

(d)*  *  * 

(3)*   *   * 

(ii)  Valuation  of  economic  benefits — 
(A)  In  general.  In  the  case  of  a  split- 
dollar  life  insurance  arrangement 
described  in  paragraph  (d)(3)(i)  of  this 
section,  the  value  of  the  economic 
benefits  provided  to  a  non-owner  for  a 
taxable  year  under  the  arrangement 
equals — 

(1)  The  cost  of  current  life  insiuance 
protection  provided  to  the  non-owner  as 
determined  under  paragraph  (d)(3)(ii)(B) 
of  this  section; 

(2)  The  amount  of  policy  cash  value 
to  which  the  non-owner  has  current 
access  within  the  meaning  of  paragraph 
(d)(3)(ii)(C)  of  this  section  (to  the  extent 
that  such  amount  was  not  actually  taken 
into  account  for  a  prior  taxable  year); 
and 

(3)  The  value  of  any  economic 
benefits  not  described  in  paragraph 
(d)(3)(ii)(A)(I)  or  {2)  of  this  section 
provided  to  the  non-owner  (to  the  extent 
not  actually  taken  into  account  for  a 
prior  taxable  year). 

(B)  Valuation  of  current  term  life 
insumnce  protection.  In  the  case  of  a 
split-dollar  life  insurance  arrangement 
described  in  paragraph  (d)(3)(i)  of  this 
section,  the  amount  of  the  current  life 
insurance  protection  (including  paid-up 
additions  diereto)  provided  to  the  non- 
owner  for  a  taxable  year  equals  the 
excess  of  the  average  death  benefit  of 
the  life  insurance  contract  over  the  sum 
of  the  total  amount  payable  to  the  owner 
under  the  split-dollar  life  insurance 
arrangement  and  the  portion  of  the 
policy  cash  value  actually  taken  into 
account  for  the  current  taxable  year  or 
for  any  prior  taxable  year.  The  total 
amoimt  payable  to  the  owner  is 
increased  by  the  amount  of  any 
outstanding  policy  loan.  The  cost  of 
current  life  insiuance  protection 
provided  to  the  non-owner  in  any  year 
equals  the  amount  of  the  current  life 
insurance  protection  provided  to  the 
non-owner  multiplied  by  the  life 
insurance  premium  factor  designated  or 
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permitted  in  guidance  published  in  the 
Internal  Revenue  Bulletin  (see 
§601.B01(d)(2){ii)  of  this  chapter). 

(C)  Current  access.  For  purposes  of 
this  paragraph  (d)(3),  a  non-owner  has 
ciurent  access  to  that  portion  of  the 
policy  cash  value  that  is  directly  or 
indirectly  accessible  by  the  non-owner, 
inaccessible  to  the  owner,  or 
inaccessible  to  the  owner's  general 
creditors. 

(D)  Valuation  date — (I)  General  rules. 
For  purposes  of  paragraph  (d)(3)(ii)(A) 
of  this  section,  the  policy  cash  value  is 
determined  on  the  last  day  of  the 
taxable  year  of  the  non-ov»mer. 
Notwithstanding  the  previous  sentence, 
if  the  split-dollar  life  insiuance 
arrangement  terminates  during  the 
taxable  year  of  the  non-owner,  the 
policy  cash  value  is  determined  on  the 
day  that  the  arrangement  terminates. 

(2)  Artifice  or  device.  Notwithstanding 
paragraph  {d)(3){ii)(D)(i)  of  this  section, 
if  any  artifice  or  device  is  used  to 
understate  the  amount  of  policy  cash 
value  to  which  the  non-owner  has 
current  access  on  the  valuation  date  in 
paragraph  (d)(3)(ii)(D)(J)  of  this  section, 
then,  for  purposes  of  paragraph 
(d)(3)(ii)(A)  of  this  section,  the  date  on 
which  the  amount  of  policy  cash  value 
is  determined  is  the  date  on  which  the 
amount  of  policy  cash  value  is  greatest 
during  that  taxable  year. 

(E)  Policy  cash  value.  For  purposes  of 
this  paragraph  (d)(3),  policy  cash  value 
is  determined  without  regard  to 
surrender  charges  or  other  similar 
charges  or  reductions. 

(F)  Special  rule  for  certain  taxes.  For 
piuposes  of  employment  tax  (as  defined 
in  paragraph  (c)(5)  of  this  section),  and 
sections  6654  and  6655  (relating  to  the 
failure  to  pay  estimated  income  tax), 
that  portion  of  the  policy  cash  value  (as 
determined  under  paragraph 
(d)(3)(ii)(A)(2)  of  this  section)  that  is 
treated  as  provided  by  the  owner  to  the 
non-owner  under  paragraph  (d)(1)  of 
this  section  shall  be  treated  as  so 
provided  on  the  last  day  of  the  taxable 
year  of  the  non-owner.  Notwithstanding 
the  previous  sentence,  if  the  split-dollar 
life  insurance  arrangement  terminates 
during  the  taxable  year  of  the  non- 
owner,  such  portion  of  the  policy  cash 
value  shall  be  treated  as  so  provided  on 
the  day  that  the  arrangement  terminates. 

(G)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (d)(3)(ii).  Except  as  otherwise 
provided,  both  examples  assume  the 
following  facts:  employer  (R)  is  the 
owner  (as  defined  in  paragraph  (c)(1)  of 
this  section)  and  employee  (E)  is  the 
non-owner  (as  defined  in  paragraph 
(c)(2)  of  this  section)  of  a  life  insurance 
contract  that  is  part  of  an  equity  split- 


dollar  life  insiu-ance  arrangement  that  is 
subject  to  the  provisions  of  paragraphs 
(d)  through  (g)  of  this  section;  the 
contract  is  a  life  insurance  contract  as 
defined  in  section  7702  and  not  a 
modified  endowment  contract  as 
defined  in  section  7702A;  R  does  not 
withdraw  or  obtain  a  loan  of  any  portion 
of  the  policy  cash  value  and  does  not 
surrender  any  portion  of  the  life 
insurance  contract;  the  compensation 
paid  to  E  is  reasonable;  E  is  not 
provided  any  economic  benefits 
described  in  paragraph  (d)(3)(ii){A)(3)  of 
this  section;  E  does  not  make  any 
premium  payments;  E's  taxable  year  is 
the  calendar  year;  and  E  reports  on  E's 
Federal  income  tax  retiun  for  each  year 
that  the  equity  split-dollar  life  insurance 
arrangement  is  in  effect  the  amoimt  of 
income  required  to  be  reported  under 
paragraph  (d)  of  this  section.  The 
examples  are  as  follows: 

Example  1.  (i)  Facts.  In  year  1,  R  and  E 
enter  into  the  equity  split-dollar  life 
insurance  arrangement.  Under  the 
arrangement  R  pays  all  of  the  premiums  on 
the  life  insurance  contract  until  the 
termination  of  the  arrangement  or  E's  death. 
The  arrangement  also  provides  that  upon 
termination  of  the  arrangement  or  E's  death, 
R  is  entitled  to  receive  the  lesser  of  the 
aggregate  premiums  paid  or  the  policy  cash 
value  of  the  contract  and  E  is  entitled  to 
receive  any  remaining  amounts.  Under  the  - 
terms  of  the  arrangement  and  applicable  state 
law.  the  policy  cash  value  is  fully  accessible 
by  R  and  R's  creditors  but  E  hasthe  right  to 
borrow  or  withdraw  the  portion  of  the  policy 
cash  value  exceeding  the  amount  payable  to 
R  upon  termination  of  the  arrangement  or  E's 
death.  To  fund  the  eirrangement,  R  purchases 
a  life  insurance  contract  with  constant  death 
benefit  protection  equal  to  $1,500,000.  As  of 
December  31  of  year  1,  the  policy  cash  value 
equals  $55,000  and  R  has  paid  $60,000  of 
premiums  on  the  life  insurance  contract.  As 
of  December  31  of  year  2,  the  policy  cash 
value  equals  $140,000  and  R  has  paid 
aggregate  premiums  of  $120,000  on  the  life 
insurance  contract.  As  of  December  31  of 
year  3,  the  policy  cash  value  equals  $240,000 
and  R  has  paid  $180,000  of  premiums  on  the 
life  insurance  contract. 

(ii)  Analysis.  Under  the  terms  of  the  equity, 
split-dollar  life  insurance  arrangement,  E  has 
the  right  for  year  1  and  all  subsequent  years 
to  borrow  or  withdraw  the  portion  of  the 
policy  cash  value  exceeding  the  amount 
payable  to  R.  Thus,  under  paragraph 
(d}(3)(ii)(C)  of  this  section,  E  has  current 
access  to  such  portion  of  the  policy  cash 
value  for  each  year  that  the  arrangement  is 
in  effect.  In  addition,  because  R  pays  all  of 
the  premiums  on  the  life  insurance  contract, 
R  provides  to  E  all  of  the  economic  benefits 
that  E  receives  under  the  arrangement. 
Therefore,  under  paragraph  (d)(1)  of  this 
section,  E  includes  in  gross  income  the  value 
of  all  economic  benefits  described  in 
paragraphs  (d)(3)(ii)(A)(J)  and  [2]  of  this 
section  provided  to  E  under  the  arrangement. 

(iii)  Results  for  year  1.  For  year  1,  E  is 
provided,  under  paragraph  (d)(3)(ii)(A)(2)  of 


this  section,  $0  of  policy  cash  value  (excess 
of  $55,000  policy  cash  value  determined  as 
of  December  31  of  year  1  over  $55,000 
payable  to  R).  For  year  1,  E  is  also  provided, 
under  paragraph  (d){3)(ii)(A)(J)  of  this 
section,  current  life  insurance  protection  of 
$1,445,000  ($1,500,000  minus  $55,000 
payable  to  R).  Thus,  E  includes  in  gross 
income  for  year  1  the  cost  of  $1,445,000  of 
current  life  insurance  protection. 

(iv)  Results  for  year  2.  For  year  2,  E  is 
provided,  under  paragraph  (d)(3)(ii)(A){2)  of 
this  section,  $20,000  of  policy  cash  value 
($140,000  policy  cash  value  determined  as  of 
December  31  of  year  2  minus  $120,000 
payable  to  R).  For  year  2,  E  is  also  provided, 
under  paragraph  (d)(3)(ii)(A)(I)  of  this 
section,  current  life  insurance  protection  of 
$1,360,000  ($1,500,000  minus  the  sum  of 
$120,000  payable  to  R  and  the  aggregate  of 
$20,000  of  policy  cash  value  that  E  aciually 
includes  in  income  on  E's  year  1  and  year  2 
income  tax  returns).  Thus,  E  includes  in 
gross  income  for  year  2  the  sum  of  $20,000 
of  policy  cash  value  and  the  cost  of 
$1,360,000  of  current  life  insurance 
protection. 

(v)  Results  for  year  3.  For  year  3,  E  is 
provided,  under  paragraph  (d)(3){ii)(A)(2)  of 
this  section,  $40,000  of  policy  cash  value 
($240,000  policy  cash  value  determined  as  of 
December  31  of  year  3  minus  the  sum  of 
$180,000  payable  to  R  and  $20,000  of 
aggregate  policy  cash  value  that  E  actually 
included  in  gross  income  on  E's  year  1  and 
year  2  federal  income  t£ix  returns).  For  year 
3,  E  is  also  provided,  under  paragraph 
(d)(3)(ii)(A)(  J)  of  this  section,  current  life 
insurance  protection  of  $1 .260,000 
($1,500,000  minus  the  sum  of  $180,000 
payable  to  R  and  $60,000  of  aggregate  policy 
cash  value  that  E  actually  includes  in  gross 
income  on  E's  year  1,  year  2,  and  year  3 
federal  income  tax  returns).  Thus,  E  includes 
in  gross  income  for  year  3  the  sum  of  $40,000 
of  policy  cash  value  and  the  cost  of 
$1,260,000  of  current  life  insurance 
protection. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  I  except  that  E  cannot  directly 
or  indirectly  access  any  portion  of  the  policy 
cash  value,  but  the  terms  of  the  equity  split- 
dollar  life  insurance  arrangement  or 
applicable  state  law  provide  that  the  policy 
cash  value  in  excess  of  the  amount  payable 
to  R  upon  termination  of  the  arrangement  or 
E's  death  is  inaccessible  to  R's  general 
creditors. 

(ii)  Analysis.  Under  the  terms  of  the  equity 
split-dollar  life  insurance  arrangement  or 
applicable  state  law.  the  portion  of  the  policy 
cash  value  exceeding  the  amount  payable  to 
R  is  inaccessible  to  R's  general  creditors. 
Thus,  under  paragraph  (d)(3)(ii)(C)  of  this 
section,  E  has  current  access  to  such  portion 
of  the  policy  cash  value  for  each  year  that  the 
arrangement  is  in  effect.  In  addition,  because 
R  pays  all  of  the  premiums  on  the  life 
insurance  contract,  R  provides  to  E  all  of  the 
economic  benefits  that  E  receives  under  the 
arrangement.  Therefore,  under  paragraph 
(d)(1)  of  this  section,  E  includes  in  gross 
income  the  value  of  all  economic  benefits 
described  in  paragraphs  (d)(3)(ii)(A)(J)  and 
[2]  of  this  section  provided  to  E  under  the 
arrangement. 
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(iii)  Results  for  years  1,  2  and  3.  The  results 
for  this  example  are  the  same  as  the  results 
in  Example  1. 

*  *         *         »         * 

(j)  *  *  r, 

(2)**|t 

(iii)  Valuation  of  economic  benefits. 
Notwithstanding  paragraph  (j)(2)(ii)  of 
this  section,  for  taxable  years  beginning 
after  December  31,  2002,  parties  to  an 
arrangement  described  in  paragraph 
(d)(3)  of  this  section  may  rely  on  diis 
section  only  if  the  value  df  all  economic 
benefits  taken  into  account  by  the 
parties  is  determined  in  accordance 
with  paragraph  (d)(3)(ii)  of  this  section. 

*  *  *  it  * 

Par.  3.  Section  1.83-6,  as  proposed  on 
July  9,  2002,  at  67  FR  45428,  is  amended 
by  adding  paragraph  (a)(5)(ii)(B)(3)  to 
read  as  follows: 

§  1 .83-6    Deduction  by  employer. 

(a)  *  *  * 
(5)**,* 
(ii)  *  V 

(B)  *  *'  * 

[3]  Valuation  of  economic  benefits. 
Notwithstanding  paragraph 
(a)(5)(ii)(B)(2)  of  this  section,  for  taxable 
years  beginning  after  December  31, 
2002,  parties  to  an  arrangement 
described  in  §  1.61-22(d)(3)  may  rely  on 
this  section  only  if  the  value  of  all 
economic  benefits  taken  into  account  by 
the  parties  is  determined  in  accordance 
with§1.61-22(d)(3)(ii). 
***** 

Par.  4.  Section  1.301-1,  as  proposed 
on  July  9,  2002,  at  67  FR  45428,  is 
amended  by  adding  paragraph 
(q)(4)(ii)(C)  to  read  as  follows: 

§  1 .301-1     Rules  applicable  with  respect  to 
distributions  of  money  and  other  property. 

***** 

(q)**it 
(4)  *  *  t 
(ii)  *  *■ » 

(C)  Valuation  of  economic  benefits. 
Notwithstanding  paragraph  (q)(4)(ii)(B) 
of  this  section,  for  taxable  years 
beginning  after  December  31,  2002, 
parties  to  an  arrangement  described  in  * 
§  1.61-22(d)(3)  may  rely  on  this  section 
only  if  the  value  of  all  economic 
benefits  taken  into  account  by  the 
parties  is  determined  in  accordance 
with§l.Bl-22(d)(3)(ii). 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

|FR  Doc.  03-11568  Filed  5-6-03:  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 03580-02] 
BIN  1545-BA53 

Noncompensatory  Partnership  Options 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  tax  treatment  of  noncompensatory 
options  and  convertible  instnunents 
issued  by  a  partnership. 

DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  May  20,  2003.  at 
10  a.m.,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Procedure  and 
Administration),  (202)  622-7180  (not  a 
toU-ft^e  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday, 
January  22,  2003,  (68  FR  2930), 
annoiuiced  that  a  public  hearing  was 
scheduled  for  Tuesday,  May  20,  2003,  at 
10  a.m.  in  room  4718,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  704(b),  721, 
and  761of  the  Internal  Revenue  Code. 
The  public  comment  period  for  these 
proposed  regulations  expired  on 
Tuesday,  April  29,  2003.  Outlines  of 
oral  comments  were  due  on  Tuesday, 
April  29,  2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Tuesday,  May  6,  2003, 
no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Tuesday,  May  20,  2003,  is  cancelled. 

LaNita  Van  Dyke, 

Acting  Chief.  Regulations  Unit,  Associate 

Chief  Counsel  (Procedure  and 

Administration). 

[FR  Dor.  03-11592  Filed  5-8-03:  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts  4,  5,  7  and  13 

[Notice  No.  7;  Ret:  T.D.  ATF-483,  ATF 
Notices  No.  954  and  No.  964] 

RIN  1513-AA46  (Formerly  1512-AC87) 

Organic  Claims  in  Labeling  and 
Advertising  of  Alcohol  Beverages 
(2002R-288P) 

agency:  Alcohol  and  Tobacco  Tax  and 
Trade  Biueau,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

SUMMARY:  In  response  to  an  industry 
request,  TTB  reopens  the  comment 
period  for  ATF  Notice  No.  954,  a  notice 
of  proposed  rulemaking  published  in 
the  Federal  Register  on  October  8,  2002. 
DATES:  Written  comments  must  be 
received  on  or  before  June  23,  2003. 
ADDRESSES:  You  may  view  copies  of  the 
temporary  and  proposed  regulations,  the 
notice  of  proposed  rulemaking,  the 
request  fof  extension,  and  any 
comments  received  on  the  notice  by 
appointment  at  the  ATF  Reference 
Library,  Public  and  Governmental 
Affairs,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
or  online  under  Notice  No.  954  at    ' 
http://www.ttb.gov/alcohol/rules/ 
index.htm. 

You  may  send  comments  to  any  of  the 
following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  50221, 
Washington.  DC  20091-0221  (Attn: 
Notice  No.  954); 

•  202-927-8525  (Facsimile); 

•  nprm@ttb.treas.gov  (E-mail); 

•  http://www.ttb.gov/alcohol/rules/ 
index.htm  (Online — A  comment  form  is 
available  with  Notice  954.) 

FOR  FURTHER  INFORMATION  CONTACT: 
James  VanVliet,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  Alcohol  Labeling 
and  Formulation  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  telephone  202-  • 
927-8140;  e-mail 
fames.  Vanvliet@ttb.  treas.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  8,  2002,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF) 
published  a  temporary  rule  (T.D.  ATF- 
483,  67  FR  62856)  to  amend  the  alcohol 
labeling  and  advertising  rules  to  cross- 
reference  the  United  States  Department 
of  Agriculture's  (USDA)  National 
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Organic  Program  (NOP)  rules,  which 
took  effect  October  21,  2002.  The 
temporary  rule  confirmed  that  any 
alcohol  beverage  labeled  or  advertised 
with  an  organic  claim  must  comply  with 
both  NOP  rules  administered  by  USDA 
and  the  applicable  rules  administered 
by  ATF. 

At  the  same  time,  ATF  published  a 
notice  of  proposed  rulemaking  (Notice 
No.  954.  67  FR  62860)  to  solicit 
comments  on  the  temporary'  rule.  The 
comment  period  for  Notice  No.  954  was 
scheduled  to  close  on  December  9.  2002. 

Before  the  close  of  the  comment 
period,  ATF  received  a  request  from  the 
Wine  Institute  to  extend  the  comment 
period  for  90  days.  The  Wine  Institute 
stated  that  it  requested  the  extension  in 
order  to  provide  ATF  with  thoroughly 
researched  comments  that  represented  a 
full  discussion  among  its  members.  In 
consideration  of  that  request,  on 
December  27,  2002,  ATF  published 
Notice  No.  964  (67  FR  79011)  to  reopen 
the  comment  period  until  March  27, 
2003. 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002,  Pub.  L. 
107-296,  116  Stat.  2135  (2002).  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasury, 
into  two  separate  agencies,  the  Bureau 
of  Alcohol,  Tobacco,  Firearms,  and 
Explosives  (ATF)  in  the  Department  of 
Justice,  and  the  Tax  and  Trade  Bureau 
(TTB)  in  the  Department  of  the 
Treasury.  Under  the  Homeland  Security 
Act  of  2002,  the  Administrator  TTB  is 
authorized  to  administer  and  enforce 
Chapters  51  (relating  to  distilled  spirits, 
wine  and  beer)  and  52  (relating  to 
tobacco  products  and  cigarette  papers 
and  tubes)  of  the  Internal  Revenue  Code 
of  1986  (IRC),  as  amended,  and  IRC 
sections  4181  and  4182  (relating  to  the 
excise  tax  on  firearms  and  ammunition). 
TTB  also  administers  and  enforces  the 
Federed  Alcohol  Administration  Act 
(FAA  Act)  and  Webb-Kenyon  Act  in 
title  27,  United  States  Code.  Proceedings 
pending  at  the  time  the  Homeland 
Security  Act  of  2002  was  enacted, 
including  notices  of  proposed 
rulemaking,  are  continued  within  the 
jurisdiction  of  the  respective  agencies 
imder  section  1512  of  the  Act. 
Therefore,  TTB  is  continuing  with  the 
rulemaking  on  organic  labels  begun  by 
ATF. 

Before  the  March  27,  2003  due  date 
for  comments,  TTB  received  a  request 
from  the  Wine  Institute  for  an  additional 
45-day  extension  of  the  comment 
period.  The  Wine  Institute  stated  that  it 
would  like  additional  time  to  work  with 
USDA  representatives  on  labeling  issues 
as  they  apply  to  wine.  Since  we  have  a 
temporary  rule  in  place,  we  believe  that 


an  additional  45-day  extension  of  the 
comment  period  is  justified. 

Additional  Information  on  the  Sulfite 
Statement  in  Wine 

In  early  comments,  several  wine 
producers  expressed  concern  that  they 
would  be  required  to  list  sulfites  twice 
on  their  labels  if  they  made  wine  from 
organic  grapes,  since  sulfite  statements 
are  required  under  the  FAA  Act 
regulations  and  full  ingredient  listings 
are  required  by  the  USDA  NOP  rules. 
Commenters  stated  that  they  would  be 
required  to  list  any  sulfiting  agent  as  an 
ingredient  under  die  NOP  rules,  and 
still  give  the  sulfite  warning  required  bv 
4.32(e).  TTB's  Advertising,  Labeling  and 
Formulation  Division  (ALFD)  takes  a 
different  approach.  ALFD  approves 
labels  that  include  the  sulfite  statement 
or  identify  the  specific  sulfiting  agent  in 
the  ingredient  listing,  provided  that  the 
sulfite  statement  appears  more 
conspicuous  than  its  surrounding  text 
and  in  a  format  allowed  under  the 
regulations.  An  example  of  this 
presentation  appears  in  the  sample  label 
for  wine  made  from  70%  or  more 
organic  ingredients  posted  on  the  TTB 
Web  site  (http://www.ttb.gov/alcohol/ 
alfd/wine.pdf). 

Drafting  Information 

Marjorie  Ruhf  of  the  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  drafted 
this  notice. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices,  Wine. 

27  CFR  Part  5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer,  Customs  duties  and 
inspection.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements.  Trade 
practices. 

27  CFR  Part  13 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Labeling. 

Authority  and  Issuance 

This  document  is  issued  imder  the 
authority  in  27  U.S.C.  205. 


Signed:  May  2.  2003. 
Arthur  J.  Liliertucci, 

Administrator. 

[FR  Doc.  03-11609  Filed  5-8-03;  8:45  am| 

BILUNG  CODE  4810-^1-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  701 

(Secretary  of  the  Navy  Instruction  521 1 .5] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Navy. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Navy 
is  proposing  to  revise  the  exemption 
rule  for  N05520-5,  entitled  "Personnel 
Security  Program  Management  Records 
System".  The  revision  includes  deleting 
the  (k)(l)  exemption  because  it  is 
redundant  and  claiming  subsections 
(c)(3)  and  (e)(1)  under  die  (k)(5) 
exemption.  The  principal  purpose  of  the 
(k)(5)  exemption  is  to  protect  the 
identity  of  a  confidential  source.  The 
expcmsion  is  considered  supportive,  and 
in  furtherance,  of  the  overall  purpose  of 
the  exemption. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  July  8,  2003,  to  be 
considered  by  this  agency. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  constitute  'significant 
regulatory  action".  Analysis  of  the  rule 
indicates  that  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  is 
concerned  only  with  the  administration 
of  Privacy  Act  systems  of  records  within 
the  Department  of  Defense. 
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Paperwork  Reduction  Act 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  this 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
signifrcandy  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  have  federalism 
implications.  The  rule  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

Accordingly,  32  CFR  part  701  is 
amended  to  read  as  follows: 

PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

1.  The  authority  citation  for  32  CFR 
part  701,  subpart  F  continues  to  read  as 
follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Section  701.118,  paragraph  (n)  is 
revised  to  read  as  follows: 

§  701 .1 1 8    Exemptions  for  specific  Navy 
record  systems. 

***** 

(n)  System  identifier  and  name: 

(1)  N05320-5,  Personnel  Security 
Program  Management  Records  System. 

(2)  Exemption:  (i)  Investigative 
material  compiled  solely  for  the  piu-pose. 
of  determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  military  service,  federal 
contracts,  or  access  to  classified 
information  may  be  exempt  pursuant  to 


5  U.S.C.  552a(k)(5),  but  only  to  the 
extent  that  such  material  woxdd  reveal 
the  identity  of  a  confidential  source. 

(ii)  Therefore,  portions  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C, 
552a(k)(5)  frtim  the  following 
subsections  of  5  U.S.C.  552a(c){3),  (d), 
and  (e)(1). 

(3)  Authority:  5  U.S.C.  552a(k){5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
and  (d)  when  access  to  accoimting 
disclosures  and  access  to  or  amendment 
of  records  would  cause  the  identity  of 

a  confidential  sources  to  be  revealed. 
Disclosure  of  the  source's  identity  not 
only  will  result  in  the  Department 
breaching  the  promise  of  confidentiality 
made  to  the  source  but  it  will  impair  the 
Department's  future  ability  to  compile 
investigatory  material  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment.  Federal  contracts,  or 
access  to  classified  information.  Unless 
sources  can  be  assured  that  a  promise  of 
confidentiality  will  be  honored,  they 
will  be  less  likely  to  provide 
information  considered  essential  to  the 
Department  in  making  the  required 
determinations. 

(ii)  From  (e)(1)  because  in  the 
collection  of  information  for 
investigatory  purposes,  it  is  not  always 
possible  to  determine  the  relevance  and 
necessity  of  particular  information  in 
the  early  stages  of  the  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
information  that  its  relevance  and 
necessity  becomes  clear.  Such 
information  permits  more  informed 
decision-making  by  the  Department 
when  making  required  suitability, 
eligibility,  and  qualification 
determinations. 


Dated:  May  2,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense.  _ 

[FR  Doc.  03-11576  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  5001 -08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  030421095-3095-01;  t.D. 
111902C] 

RIN  064»-AQ61 

Taking  and  importing  Marine 
Mammals;  Talcing  Marine  Mammals 
Incidental  to  Missile  Launch 
Operations  from  San  Nicolas  Island, 
CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  has  received  an 

application  firom  the  U.S.  Navy 
requesting  a  Letter  of  Authorization 
(LOA)  for  the  harassment  of  small 
nimibers  of  puinipeds  incidental  to 
missile  laimch  operations  from  San 
Nicolas  Island,  CA  (SNI).  By  diis 
document,  NMFS  is  proposing 
regulations  to  govern  that  take.  In  order 
to  issue  the  LOA  and  issue  final 
regulations  governing  the  take,  NMFS 
must  determine  that  the  taking  will  have 
a  negligible  impact  on  the  affected 
species  and  stocks  of  marine  mammals, 
will  be  at  the  lowest  level  practicable, 
and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses. 
NMFS  invites  comment  on  the 
application  and  the  regulations. 
DATES:  Comments  must  be  postmarked 
no  later  than  June  23,  2003.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  Chief,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3226.  A  copy  of  the  application  and  a 
list  of  references  used  in  this  document 
are  available  and  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
the  contact  listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kennetli  R.  HoUingshead  (301)  713- 
2322.  ext.  128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Sfltretary  finds 
that  the  taking  will  be  small,  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  affected  marine  mammals, 
and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  if  regulations  are  prescribed  setting 
forth  the  permissible  methods  of  taking 
and  the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as: 

an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably  expected 
to,  and  is  not  reasonably  likely  to,  adversely 
affect  the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 

Under  section  3(18)(A).  The  MMPA 
defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stork  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a  . 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

(B)  The  term  "Level  A  harassment"  means 
harassment  described  in  subparagraph  (A)(i). 

(C)  The  term  "Level  B  harassment"  means 
harassment  described  in  subparagraph  (A)(ii). 

Summary  of  Request 

On  October  23,  2002,  NMFS  received 
an  application  from  the  Naval  Air 
Weapons  Station,  China  Lake  (NAWS), 
under  section  101(a)(5)(A)  of  the 
MMPA,  requesting  an  authorization, 
effective  from  August  26,  2003  through 
August  25,  2008,  for  the  harassment  of 
small  numbers  of  three  species  of 
marine  mammals  incidental  to  target 
missile  launch  operations  conducted  by 
the  Naval  Air  Warfare  Center  Weapons 
Division  (NAWCWD)  on  SNI,  one  of  the 
Channel  Islands  in  the  Southern 
California  Bight.  These  regulations,  if 
implemented,  would  allow  NMFS  to 
issue  an  annual  LOA  to  NAWS,  which 
would  replace  the  process  of  issuance  of 


annual  Incidental  Harassment 
Authorizations  (WAs)  under  section 
101(a)(5)(D)  of  die  MMPA  (see  66  FR 
41843,  August  9,  2001;  67  FR  56271, 
September  3,  2002).  This  action  is  being 
undertaken  in  part  based  upon 
recommendations  made  on  May  23, 
2001  and  August  6,  2002  by  the  Marine 
Mammal  Commission,  under  section 
202(a)(4)  of  the  MMPA.  The  current  IHA 
expires  on  August  26,  2003. 

According  to  the  NAWS'  application, 
these  operations  may  occur  at  any  time 
during  the  year  depending  on  test  and 
training  requirements  and 
meteorological  and  logistical 
limitations.  On  occasion,  two  or  three 
launches  may  occur  in  quick  succession 
on  a  single  day.  NAWS  anticipates  an 
average  of  40  launches  annually  of 
Vandal  (or  similar  sized)  vehicles  from 
SNI's  Alpha  Launch  Complex  (ALC)  and 
smaller  supersonic  and  subsonic 
missiles  and  targets  from  either  ALC  or 
the  Building  807  Launch  Site  (Building 
807).  Launches  at  this  level  would  be  an 
increase  as  the  NAWCWD  conducted  a 
total  of  19  launches  (including  one  dual 
launch)  of  Vandal  rockets  (14  launches) 
and  5  other  missiles  and  targets  ft'om 
SNI  between  August  15,  2001  and  July 
18,  2002  under  an  IHA. 

The  purpose  of  these  launches  is  to 
support  activities  associated  with 
operations  on  the  NAWCD's  Point  Mugu 
Sea  Range.  The  Sea  Range  is  used  by  the 
U.S.  and  Allied  military  services  to  test 
and  evaluate  sea,  land,  and  air  weapon 
systems;  to  provide  realistic  training 
opportunities;  and  to  maintain 
operational  readiness  of  these  forces. 
Some  of  the  SNI  launches  are  used  for 
practicing  defensive  drills  against  the 
types  of  weapons  simulated  by  these 
vehicles.  Some  launches  may  be 
conducted  for  the  related  puj-pose  of 
testing  new  types  of  targets,  to  verify 
that  they  are  suitable  for  use  as 
operational  targets.  While  SNI  is  under 
the  land  management  responsibility  of 
NAWS,  planned  missile  and  other  target 
launches  are  conducted  by  the 
NAWCWD.  A  detailed  description  of  the 
operations  is  contained  in  the  NAWS 
applfcation  (NAWS,  2002)  which  is 
available  upon  request  (see  ADDRESSES). 

Measurement  of  Airborne  Sound  Levels 

The  following  section  is  provided  to 
facilitate  understanding  of  airborne  and 
impulsive  noise  characteristics.  In  its 
application,  NAWS  has  referenced  both 
pressure  and  energy  measurements  for 
sound  levels.  For  pressure,  the  sound 
pressure  level  (SPL)  is  described  in 
terms  of  decibels  (dB)  re  micro-Pascal 
(micro-Pa),  and  for  energy,  the  sound 
exposure  level  (SEL)  is  described  in 
terms  of  dB  re  micro-Pa-  -second.  In 


other  words,  SEL  is  the  squared 
instantaneous  sound  pressure  over  a 
specified  time  interval,  where  the  sound 
pressure  is  averaged  over  5  percent  to  95 
percent  of  the  duration  of  the  sound  (in 
this  case,  one  second). 

Airborne  noise  measurements  are 
usually  expressed  relative  to  a  reference 
pressure  of  20  micro-Pa,  which  is  26  dB 
above  the  underwater  sound  pressure 
reference  of  1  micro-Pa.  However,  the 
conversion  from  air  to  water  intensities 
is  more  involved  than  this  and  is 
beyond  the  scope  of  this  document. 
NMFS  recommends  interested  readers 
review  NOAA's  tutorial  on  this  issue: 
h  ttp :// www.pmel.noaa  .gov/ven  ts/ 
acoustics/tutorial/tutorial.html.  Also, 
airborne  sounds  are  often  expressed  as 
broadband  A-weighted  (dBA)  or  C- 
weighted  (dBC)  sound  levels.  A- 
weighting  refers  to  frequency-dependent 
weighting  factors  applied  to  sound  in 
accordance  with  the  sensitivity  of  the 
human  ear  to  different  frequencies.  With 
A-weighting.  sound  energy  at 
frequencies  below  1  kHz  and  above  6 
kHz  are  de-emphasized  and 
approximates  the  human  ear's  response 
to  sounds  below  55  dB.  C-weighting 
corresponds  to  the  relative  response  to 
the  humem  ear  to  sound  levels  above  85 
dB.  C-weight  scaling  is  useful  for 
analyses  of  sounds  having 
predominantly  low-frequency  sounds, 
such  as  sonic  booms. 

While  it  is  iinknown  whether  the 
pinniped  ear  responds  similarly  to  the 
human  ear,  a  study  by  C.  Malme  (pers. 
conmiun.  to  NMFS,  March  5,  1998) 
foimd  that  for  predicting  noise  effects, 
the  Navy  believes  that  A-weighting  is 
better  than  unweighted  pressure  levels 
because  the  pinniped's  highest  in-air 
hearing  sensitivity  is  at  higher 
frequencies  tfian  that  of  humans.  In  this 
document,  whenever  possible  sound 
levels  have  been  provided  with  A- 
weighting. 

Description  of  the  Specified  Activity 

In  general,  launch  vehicles  are  the 
Vandal  and  a  variety  of  other  supersonic 
and  subsonic  missiles  and  targets.  Most 
other  vehicles  used  wouJd  be  similar  in 
size  and  weight  or  slighUy  smaller  and 
would  have  characteristics  generally 
similar  to  the  Vandal.  However,  NAWS 
also  has  requested  a  marine  mammal 
take  authorization  for  up  to  3  launches 
annually  for  vehicles  that  may  be  larger 
than  the  Vandal,  but  would  be  under 
50,000  lbs  (23,000  kilograms  (kg))  in 
weight. 

Vandal  Target  Missiles 

The  Vandal  (designated  MQM-8G) 
target  missile  is  a  relatively  large,  air- 
breathing  (ramjet)  vehicle  with  no 
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explosive  warhead  that  is  designed  to 
provide  a  realistic  simulation  of  the 
mid-course  and  terminal  phase  of  a 
supersonic  anti-ship  cruise  missile. 
These  missiles  are  7.7  m  (25.2  ft)  in 
length  with  a  mass  at  launch  of  3,674  kg 
(8.100  lbs)  including  the  solid 
propellant  booster.  There  are  variants  of 
the  Vandal;  they  all  have  the  same 
dimensions,  but  differ  in  their 
operational  range.  The  Vandals  are 
remotely  tx)ntrolled,  non-recoverable 
missiles.  At  laimch,  the  Vandal  is 
accelerated  for  several  seconds  by  a 
solid  propellant  rocket  booster  to  a 
speed  sufficient  for  the  ram-jet  engine  to 
start.  After  several  seconds  of  thrust,  the 
booster  is  discarded,  falls  into  the  water 
of  the  Sea  Range,  and  the  Vandal 
continues  along  its  flight  path  at 
supersonic  speed  under  ramjet  power. 

The  Vandal  and  most  other  targets  are 
launched  from  the  ALC  on  the  west- 
central  part  of  SNI,  a  land-based  launch 
site.  The  ALC  is  192  m  (630  ft)  above  sea 
level  and  is  approximately  2  kilometers 
(km)(1.25  miles  (mi))  from  the  nearest 
piiuiiped  haul-out  site.  Launch 
trajectories  from  ALC  may  vary  from  a 
near-vertical  liftoff,  crossing  the  west 
end  of  SNI  at  an  altitude  of 
approximately  3,962  m  (13,000  ft)  to  a 
nearly  horizontal  liftoff,  crossing  the 
west  end  of  SNI  at  an  altitude  of 
approximately  305  m  (1,000  ft). 
However,  to  date,  most  Vandal  launches 
during  NAWS  first  IHA  monitoring 
program  had  low  angles  (8  degrees) 
crossing  the  SNI  beaches  at  an  altitude 
of  about  1,300  ft  (396  m)(Lawson,  2002). 
Four  Vandals  however,  had  high  angle 
(42  degrees)  profiles,  crossing  SNI 
beaches  at  an  altitude  of  about  9,600  ft 
(2,926  ft)(Lawson,  2002). 

Vandal  launches  produce  strong  noise 
levels.  Sound  measurements  collected 
during  two  Vandal  launches  in  1997 
and  1999  indicated  received  A-weighted 
SPLs  ranged  from  123  dB  (re  20  micro- 
Pa)  (SEL  of  126  dB  re  20  micro-Pa2  -sec) 
at  945  m  (3,100  ft)  to  136  dB  (re  20  |iPa) 
(SEL  of  131  dB  re  20  micro-Paz  -sec)  at 
370  m  (1,215  ft)  (Burgess  and  Greene, 
1998;  Greene,  1999).  The  most  intense 
sound  exposiire  occurred  during  the 
first  0.4  to  4.1  seconds  after  launch 
(Greene,  1999;  Greene  and  Malme, 
2002).  However,  what  is  important  for 
this  action  is  not  the  noise  level  near  the 
launch  site  but  the  noise  level  over  the 
pinniped  haulouts  on  the  SNI  beaches. 
This  will  be  discussed  later  in  this 
document. 

Supersonic  and  Subsonic  Targets  and 
Other  Missiles 

The  Navy  also  plans  to  launch  other 
subsonic  and  supersonic  vehicles  to 
simulate  various  types  of  threat  missiles 


and  aircraft.  These  are  small  unmanned 
aircraft  that  are  launched  using  jet- 
assisted  take-off  (JATO)  rocket  bottles. 
Once  launched,  they  continue  offshore 
where  they  are  used  in  training 
exercises  to  simulate  various  types  of 
subsonic  threat  missiles  and  aircraft. 
The  larger  target,  BQM-34,  is  7  m  (23 
ft)  long  and  has  a  mass  of  approximately 
1,134  kg  (2,500  lbs)  plus  the  JATO 
bottle.  The  smaller  BQM-74,  is  420 
centimeters  (cm)  (165.5  inches  (in))  long 
and  has  a  mass  of  approximately  250  kg 
(550  lbs)  plus  die  JATO  bottle. 
Additional  types  of  small  vehicles  that 
may  be  launched  include  the  Exoqet  and 
Tomahawk  missiles,  and  the  Rolling 
Airframe  Missile  (RAM). 

All  of  these  smaller  targets  are 
launched  from  either  the  ALC  or  from 
Building  807.  Building  807  is 
approximately  10  m  (30  ft)  above  sea 
level  and  accommodates  several  fixed 
and  mobile  launchers  that  range  from  30 
m  (98  ft)  to  150  m  (492  ft)  from  the 
nearest  shoreline.  For  these  smaller 
vehicles,  launch  trajectories  from 
Building  807  may  range  from  6  to  45 
degrees  and  cross  over  the  nearest  beach 
at  altitudes  from  15  to  190  m  (50  to  625 

ft). 

Sound  measurements  were  collected 
from  the  launch  of  a  BQM-34S  at  the 
Point  Mugu  Naval  Air  Station  (NAS)  in 
1997.  Burgess  and  Greene  (1998)  found 
that  for  this  launch,  the  A-weighted  SPL 
ranged  from  92  dB  (re  20  micro-Pa)  (SEL 
of  102.2  dB  re  20  micro-Pa2  -sec)  at  370 
m  (1,200  ft)  to  145  dB  (re  20  micro-Pa) 
(SEL  of  142.2  dB  re  20  micro-Pa2  -sec) 
at  15  m  (50  ft).  These  estimates  are 
approximately  20  dB  lower  than  that  of 
a  Vandal  launch  at  similar  distances 
(Greene,  1999).  The  measured  Terrior 
Orion  SPL  ranged  from  89  to  138  dB  and 
the  SEL  from  93  to  138  dB,  although  the 
SPL/SEL  of  138  dB  appears  to  be 
anomalously  high  (Lawson,  2002).  The 
SPL/SELs  for  the  AGS  launches  ranged 
from  95  to  150  dB  (93  to  137  dB  SEL) 
and  the  RAM  launch  SPL  was  126  dB 
(131  dB  SEL).  U  should  be  noted  that 
these  measurements  were  all  flat- 
weighted,  meaning  that  A-weighted 
SPL/SELs  values  were  several  decibels 
lower. 

General  Launch  Operations 

Aircraft  and  helicopter  flights 
between  NAS  on  the  mainland,  the 
airfield  on  SNI  and  the  target  sites  in  the 
Sea  Range  will  be  a  routine  part  of  any 
planned  launch  operation.  These 
operational  flights  do  not  pass  at  low 
level  over  the  beaches  where  pinnipeds 
are  expected  to  be  hauled  out.  In 
addition,  movements  of  personnel  are 
restricted  near  the  launch  sites  2  hours 
prior  to  a  launch,  no  personnel  are 


allowed  on  the  western  end  of  SNI 
during  Vandal  .ind  other  vehicle 
launches,  and  various  environmental 
protection  restrictions  exist  near  the 
island's  beaches  during  other  times  of 
the  year. 

Comments  and  Responses 

On  March  11,  2003  (68  FR  11527), 
NMFS  published  a  notice  of  receipt  of 
the  Navy's  application  for  a  small  take 
authorization  and  requested  comments, 
information  and  suggestions  concerning 
the  request  and  the  structure  and 
content  of  regulations  to  govern  the 
take.  During  the  30-day  public 
comment  period,  NMFS  received 
comments  from  the  Marine  Mammal 
Commission  (Commission)  and  the  Stop 
LFAS  Worldwide  Network  (Stop  LFAS). 
The  Commission  supports  NMFS'  intent 
to  publish  proposed  small  take 
regulations  for  the  Navy's  activities  on 
SNI  provided  that  the  mitigation  and 
monitoring  activities  described  in  the 
NAWS  petition  for  regulations  are 
incorporated  into  the  proposal. 

Comment  1:  The  Stop  LFAS  states 
that  underwater  marine  impacts  due  to 
missile  testing  will  not  be  known  unless 
an  environmental  impact  statement  is 
prepared. 

Response:  In  March,  2002,  the 
NAWCWD  prepared  and  released  to  the 
public  a  Final  Environmental  Impact 
Statement/Overseas  Environmental 
Impact  Statement  on  the  NAWCPNS 
Point  Mugu  Sea  Range  activities  (Final 
EIS).  This  Final  EIS  analyzed  in  detail 
the  potential  for  impacts  on  marine 
mammals  including  the  Eastern  North 
Pacific  gray  whale.  In  addition,  on 
August  9,  2001  (66  FR  41834).  NMFS- 
released  an  Environmental  Assessment/ 
Finding  of  No  Significant  Impact  on  the 
issuance  of  a  small  take  authorization     ' 
for  Vandal  and  other  rocket  and  missile 
launches  at  SNI  in  2001.  The  potential 
for  gray  whales  (or  other  cetaceans)  to 
be  taken  by  harassment,  injury  or 
mortality  is  virtually  nonexistent  for 
several  reasons,  including  low  numbers 
offshore  of  SNI  (<  10  percent  of 
population),  seasonality  (spring/ 
autumn),  transitory  behavior  (non- 
feeding)  off  SNI,  infrequent  and  low 
number  of  missile  launches,  airborne 
noise  levels  less  than  levels  that  could 
potentially  cause  temporary  threshold 
shift  (TTS),  and  a  narrow  window 
(maximum  of  13  degree  radius  from 
perpendicular  from  the  launch  vehicle) 
for  sound  penetration  into  the  water 
(i.e.,  almost  all  sounds  hitting  the  water 
surface  are  reflected).  For  information 
on  calculating  "take"  levels  and  the 
potential  for  marine  mammals  to  be 
taken  by  this  activity,  please  refer  to  the 
Navy's  Final  EIS  on  this  action. 
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Comment  2:  The  Stop  LFAS  noted 
that  in  2001,  the  State  of  California's 
Coastal  Commission  (CCC)  did  not  have 
the  benefit  of  information  which  has 
since  come  about  as  a  result  of  recent 
litigation  regarding  noise  issues  and  the 
potential  harm  which  noise  may  have 
on  marine  mammals.  Therefore,  there  is 
a  need  for  greater  environmental 
scrutiny  than  may  have  been  suspected 
by  the  CCC  over  two  years  ago. 

Response:  On  February  14,  2001,  the 
CCC  concluded  that,  widi  the 
monitoring  and  mitigation  commitments 
the  Navy  has  incorporated  into  their 
various  testing  and  training  activities  on 
the  Point  Mugu  Sea  Range,  including 
activities  on  SNI,  and  including  the 
commitment  to  enable  continuing  CCC 
staff  review  of  finalized  monitoring 
plans  and  ongoing  monitoring  results, 
the  activities  are  consistent  with  the 
marine  resources,  environmentally 
sensitive  habitat  and  water  quality 
policies  (Sections  30230,  30240,  and 
30231)  of  the  California  Coastal  Act. 
Federal  regulations  implementing  the 
Coastal  Zone  Management  Act  (CZMA; 
15  CFR  part  930.46(a))  instituted 
procedures  for  supplemental 
coordination  if,  among  other  reasons, 
there  is  significant  new  information 
relevant  to  the  proposed  activity  and  its 
effect  on  any  coastal  use  or  resource. 
NMFS  is  unaware  of  any  significant  new 
information  that  would  warrant 
supplemental  coordination,  but  NMFS 
has  forwarded  this  document  to  the  CCC 
for  review. 

Comment  3:  The  Stop  LFAS  asked 
"whatever  monitoring  would  there  be  to 
gauge  underwater  responses  from 
submerged  marine  life?  How  do  we 
know  that  panic  and  death  would  not  be 
assured?" 

Response:  See  response  to  comment  1. 
Essentially,  most  airborne  noise  v/ill  be 
reflected  at  the  water  surface, 
significantly  limiting  penetration  into 
the  water  coliunn.  Also,  since  the 
airborne  sounds  are  less  than  would 
cause  TTS,  and  propagation  of  those 
sounds  that  penetrate  the  water  surface 
woidd  quickly  reduce  to  insignificant 
levels,  it  is  unlikely  that  any  cetacean 
would  be  affected  by  launch  noises. 
Therefore,  underwater  monitoring  is  not 
considered  necessary.  However,  NMFS 
would  welcome  suggestions  on  how  to 
establish  a  practical  monitoring  program 
given  the  infrequency  of  both  launches, 
low  density  of  offshore  marine 
mammals  and  the  need  to  ensure 
personnel  safety  during  laimches. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the  Channel 
Islands/southern  California  Bight 


ecosystem  and  its  associated  marine 
mammals  can  be  found  in  several 
documents  (Le  Boeuf  and  Brovtnnell, 
1980;  Boimell  et  a7.,  1981;  Lawson  et  ai, 
1980;  Stewart,  1985;  Stewart  and 
Yochem,  2000;  Sydeman  and  Allen, 
1999)  and  is  not  repeated  here. 

Many  of  the  beaches  in  the  Channel 
Islands  provide  resting,  molting  or 
breeding  places  for  species  of  pinnipeds 
including:  northern  elephant  seals 
(Mirounga  angustirostris),  harbor  seals 
(Phoca  vitulina),  California  sea  lions 
(Zalophus  calif omianus),  northern  fur 
seals  (Callorhinus  ursinus),  and  Steller 
sea  lions  [Eumetopias  jubatus).  On  SNI, 
three  of  these  species,  northern  elephant 
seals,  harbor  seeds,  and  California  sea 
lions,  can  be  expected  to  occuir  on  land 
in  the  area  of  the  proposed  activity 
either  regularly  or  in  large  numbers 
during  certain  times  of  the  year. 
Descriptions  of  the  biology  and 
distribution  of  these  three  species  and 
others  in  the  region  can  be  found  in 
NAWS  (2002),  Stewart  and  Yochem 
(2000,  1994),  Sydeman  and  Allen 
(1999),  Lowry  et  al.  (1996),  Schwartz 
(1994),  Lowry  (1999)  and  several  other 
documents  (Barlow  et  al,  1997;  NMFS, 
2000;  NMFS,  1992;  Koski  etal,  1998; 
Gallo-Reynoso,  1994;  Stewart  et  al., 
1987).  General  information  on  harbor 
seals  and  other  marine  mammal  species 
found  in  Central  California  waters  can 
be  found  in  Caretta  et  al.  (2001,  2002), 
which  are  available  at  the  following 
URL:  http://www.nmfs.noaa.gov/ 
prot_res/PR2/ 

Stock_Assessment_Program/  sars.html. 
Please  refer  to  those  documents  and  the 
applicaticwi  for  further  information  on 
these  species. 

Potential  Effects  of  Target  Missile 
Launches  and  Associated  Activities  on 
Marine  Mammals 

As  outlined  in  several  previous  NMFS 
documents,  the  effects  of  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al.,  1995): 

(1)  The  noise-may  be  too  weak  to  be 
heard  at  the  location  of  the  pinniped 
(i.e.,  lower  than  the  prevailing  ambient 
noise  level,  the  hearing  threshold  of  the 
animal  at  relevant  frequencies,  or  both); 

(2)  The  noise  may  be  audible  but  not 
strong  enough  to  elicit  any  overt 
behavioral  response; 

(3)  The  noise  may  elicit  reactions  of 
variable  conspicuousness  and  variable 
relevance  to  the  well  being  of  the 
pinniped;  these  can  range  from 
temporary  alert  responses  to  active 
avoidance  reactions  such  as  stampedes 
into  the  sea  from  terrestrial  haidout 
sites; 


(4)  Upon  repeated  exposure, 
pinnipeds  may  exhibit  diminishing 
responsiveness  (habituation),  or 
disturbance  effects  may  persist;  the 
latter  is  most  likely  viath  sounds  that  are 
highly  variable  in  characteristics, 
infrequent  and  unpredictable  in 
occurrence  (as  are  vehicle  launches), 
and  associated  with  situations  that  the 
pinniped  perceives  as  a  threat; 

(5)  Any  anthropogenic  noise  that  is 
strong  enough  to  be  heard  has  the 
potential  to  reduce  (mask)  the  ability  of 
pinnipeds  to  hear  natural  sounds  at 
similar  frequencies,  including  calls  from 
conspecifics,  and  environmental  soimds 
such  as  surf  noise; 

(6)  If  mammals  remain  in  an  area 
because  it  is  important  for  feeding, 
breeding  or  some  other  biologically 
important  piupose  even  though  there  is 
chronic  exposure  to  noise,  it  is  possible 
that  there  could  be  noise-induced 
physiological  stress;  this  might  (in  turn) 
have  negative  effects  on  the  well-being 
or  reproduction  of  the  animals  involved; 
and 

(7)  Very  strong  sounds  have  the 
potential  to  cause  temporary  or 
permanent  reduction  in  hearing 
sensitivity.  In  terrestrial  mammals,  and 
presumably  marine  mammals,  received 
sound  levels  must  far  exceed  the 
animal's  hearing  threshold  for  there  to 
be  any  temporary  threshold  shift  (TTS). 
For  transient  sounds,  the  sound  level 
necessary  to  cause  TTS  is  inversely 
related  to  the  duration  of  the  sound. 
Received  soimd  levels  must  be  even 
higher  for  there  to  be  risk  of  permanent 
hearing  impairment. 

Sounds  generated  by  the  launches  of 
Vandal  and  similar  target  missiles  and 
smaller  subsonic  targets  and  missiles 
(BQM-34  or  BQM-74  type),  as  they 
depart  sites  on  SNI  towards  operational 
areas  in  the  Point  Mugu  Sea  Range,  have 
the  potential  to  result  in  the  incidental 
harassment  of  seals  and  sea  lions. 
Taking  by  harassment  will  potentially 
result  from  these  launches  when 
pinnipeds  on  the  beaches  near  the 
laimch  sites  are  exposed  to  the  sounds 
produced  by  the  rocket  boosters  and  the 
high-speed  passage  of  the  missiles  as 
they  depart  the  island  on  thefr  routes  to 
the  Sea  Range.  However,  the  extreqjely 
rapid  departure  of  the  Vandal  and  other 
targets  means  that  pinnipeds  would  be 
exposed  to  increased  sound  levels  for 
very  short  time  inten'als  (i.e.,  a  few 
seconds).  In  addition,  because  launches 
are  conducted  relatively  infrequently, 
neither  physiological  stress  nor  hearing 
related  injuries  are  likely  for  pinnipeds 
exposed  to  more  than  a  single  launch 
event. 

Noise  generated  from  aircraft  and 
helicopter  activities  associated  with  the 
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launches  may  provide  a  potential 
secondary  source  of  incidental 
harassment  of  seals  and  sea  lions.  The 
physical  ponesence  of  Eurcraft  could  also 
lead  to  non-acoustic  effects  on- marine 
mammals  involving  visual  or  other  cues. 
There  are  no  anticipated  effects  from 
human  presence  on  the  beaches,  since 
movements  of  personnel  are  restricted 
near  the  launch  sites  two  hours  prior  to 
launches  for  safety  reasons. 

Reactions  of  pinnipeds  on  the  western 
end  of  SNI  to  Vandal  target  launches 
have  not  been  well-studied,  but  based 
on  monitoring  studies  conducted  under 
the  IHA  for  this  activity  on  SNI  in  2001 
and  2002,  and  on  other  rocket  launch 
activities  and  their  effects  on  piiuiipeds 
in  the  Channel  Islands  (Stewart  et  al., 
1993),  anticipated  impacts  can  be 
predicted.  In  general,  studies  have 
shown  that  responses  of  pinnipeds  on 
beaches  to  acoustic  distm-bance  arising 
from  rocket  and  target  missile  launches 
are  highly  variable.  This  variability  may 
be  due  to  many  factors,  including 
species,  age  class,  and  time  of  year. 
Among  species,  northern  elephant  seals 
seem  very  tolerant  of  acoustic 
disturbances  (Stewart,  1981),  whereas 
harbor  seals  (particularly  outside  the 
breeding  season)  seem  more  easily 
disturbed.  Research  and  monitoring  at 
Vandenberg  Air  Force  Base  found  that 
prolonged  or  repeated  sonic  booms,  very 
strong  sonic  booms,  or  sonic  booms 
accompanying  a  visual  stimulus,  such 
as  a  passing  aircraft,  are  most  likely  to 
stimulate  seals  to  leave  the  haul-out  area 
and  move  into  the  water.  During  three 
launches  of  Vandal  missiles  from  SNI, 
California  sea  lions  near  the  launch 
track  line  were  observed  from  video 
recordings  to  be  disturbed  and  to  flee 
(both  up  and  down  the  beach)  from  their 
former  resting  positions.  Laimches  of 
the  smaller  BQM-34  targets  from  NAS 
have  not  normally  resulted  in  harbor 
seals  leaving  their  haul-out  area  at  the 
mouth  of  Mugu  Lagoon,  which  is 
approximately  3.2  km  (2  mi)  from  the 
launch  site.  An  Exocet  missile  launched 
from  the  west  end  of  SNI  appeared  to 
cause  far  less  disturbance  to  hauled  out 
California  sea  lions  than  Vandal 
launches. 

Given  the  variability  in  piimiped 
response  to  acoustic  disturbance,  as 
supported  bv  recent  IHA  monitoring 
(Lawson  et  al.,  2002),  the  Navy  (NAWS, 
2002)  conservatively  assumes  that 
biologically  significant  disturbance  (i.e.. 
Level  B  harassment)  will  sometimes 
occiu  upon  exposure  to  launch  soimds 
with  SEL's  of  100  dBA  (re  20  micro-Pa^ 
-sec)  or  higher  for  California  sea  lions 
and  northern  elephant  seals  and  90  dBA 
for  Pacific  harbor  seals.  A  biologically 
significant  disturbance  has  been  defined 


by  NMFS  in  several  previous 
rulemakings  (e.g.,  66  FR  43442,  August 
17,  2001;  67  FR  46712,  July  16,  2002)  as 
a  disturbance  of  a  behavior  pattern  that 
has  the  potential  to  have  an  effect  on  the 
reproduction  or  survival  of  the  animal 
or  the  species. 

A  conservative  estimate  of  the  SEL  at 
which  TTS  (Level  B  harassment)  may  be 
elicited  in  harbor  seals,  California  sea 
lions  and  northern  elephant  seals  has 
been  determined  to  be  145  dB  (re  20 
micro-Pa^  -sec)  and  165  dB  (re  20  micro- 
Pa^  -sec),  respectively  (Lawson  et  al., 
1998).  The  sound  levels  necessary  to 
elicit  mild  TTS  in  captive  California  sea 
lions  and  harbor  seals  exposed  to 
impulse  noises,  such  as  sonic  booms, 
were  tens  of  decibels  higher  (Bowles  et 
al.,  1999)  than  sound  levels  measured 
during  Vandal  launches  (Burgess  and 
Greene,  1998;  Greene,  1999).  This 
evidence,  in  combination  with  the 
knov^m  sound  levels  produced  by 
vehicles  launched  from  SNI  (described 
later  in  this  document),  suggests  that  no 
pinnipeds  will  be  exposed  to  TTS- 
inducing  SELs  during  planned 
launches. 

Based  on  modeling  of  sound 
propagation  in  a  free  field  situation, 
Biugess  and  Greene  (1998)  data  were 
used  by  the  Navy  to  predict  that  Vandal 
target  launches  from  SNI  could  produce 
a  100-dBA  acoustic  contour  that 
extends  an  estimated  4,263  m  (13,986  ft) 
perpendicular  to  its  launch  track.  In 
other  words.  Vandal  target  launch 
sounds  are  predicted  to  exceed  the  SEL 
(100  dBA)  disturbance  criteria  out  to  a 
distance  of  4.263  m  (13,986  ft)  from  the 
ALC.  Northern  elephant  seals,  harbor 
seals,  and  California  sea  lions  haul  out 
in  areas  within  the  perimeter  of  this 
100-dBA  contour  for  Vandal  launches. 
For  BQM-34  launches  from  ALC,  the 
Navy  assumes  that  the  100  dBA  contour 
extends  an  estimated  1,372  m  (4,500  ft), 
perpendicular  to  its  launch  track  (C. 
Malme,  Engineering  and  Scientific 
Services,  Hingham,  MA,  unpublished 
data).  Along  the  launch  track  and  ahead 
of  the  BQM-34,  the  100  dBA  contour 
extends  a  shorter  distance  (549  m  or 
1,800  ft).  For  the  smaller  BQM-74  and 
Exocet  missiles,  the  Navy  predicts  that 
the  100  dBA  contours  will  be  smaller 
still.  The  free  field  modeling  scenario 
used  to  predict  these  acoustic  contours 
does  not  account  for  transmission  losses 
caused  by  wind,  intervening 
topography,  and  variations  in  launch 
trajectory  or  azimuth.  Therefore,  the 
predicted  100  dBA  contoiu-s  may  be 
smaller  at  certain  beach  locations  and 
for  different  launch  trajectories. 

In  general,  the  extremely  rapid 
departure  of  the  Vandal  and  smaller 
targets  means  that  pinnipeds  could  be 


exposed  to  increased  sound  levels  for 
very  short  time  intervals  (a  few  seconds) 
potentially  leading  to  alert  and  startle 
responses  from  individuals  on  haul  out 
sites  in  the  vicinity  of  launches.  Some 
animals  may  flee  to  the  water.  Since 
recorded  observations  of  the  responses 
of  pinnipeds  to  Vandal  launches  along 
with  post-laimch  surveys  at  the  SNI 
haulouts  have  not  shown  injury, 
mortality,  or  extended  biological 
disturbance,  the  Navy  anticipates  tljat 
the  effects  of  the  plaimed  target 
launches  will  have  no  more  than  a 
negligible  impact  on  pinniped 
populations. 

Since  the  launches  are  relatively 
infrequent,  and  of  brief  diuation,  it  is 
unlikely  that  the  piimipeds  near  the 
launch  site  will  become  habituated  to 
launch  sounds.  Pinnipeds  that  haul  out 
on  beaches  at  the  western  end  of  SNI  for 
extended  periods,  or  that  return  to  haul- 
out  sites  regularly  over  the  course  of  the 
year,  may  be  exposed  to  sounds  of  more 
than  a  single  launch,  and  may  be 
"harassed"  more  than  once  each  year. 
However,  given  the  infrequency  and 
brevity  of  these  events,  it  is  unlikely 
that  much,  if  any,  habituation  to  target 
missile  launch  activities  has  occurred. 

In  addition,  the  infrequent  and  brief 
nature  of  these  sounds  will  cause 
masking  for  not  more  than  a  very  small 
fraction  of  the  time  (usually  less  than  2 
seconds  per  launch)  during  any  single 
day.  Therefore,  the  Navy  assumes  that 
these  occasional  and  brief  episodes  of 
masking  will  have  no  significant  effects 
on  the  abilities  of  pinnipeds  to  hear  one 
another  or  to  detect  natural 
environmental  soimds  that  may  be 
relevant  to  the  animals. , 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken  by  Harassment 

NAWS  provisionally  estimates  that 
the  following  numbers  of  piimipeds 
may  be  subject  to  Level  B  harassment 
annually:  1,403  northern  elephant  seals, 
457  harbor  seals,  and  1,637  California 
sea  lions.  To  determine  the  number  of 
takings  by  harassment  annually,' one 
would  need  to  multiply  those  numbers 
by  the  number  of  launches  conducted  ' 
annually.  The  animals  affected  may  be 
the  same  animals  or  may  be  different 
animals,  depending  upon  site  fidelity  of 
the  species.  Based  on  the  results  of 
recent  monitoring  of  the  haulouts,  the 
estimated  number  of  potential 
harassment  takes  would  be  significantly 
less  than  authorized  under  the  two 
recent  IHAs. 
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Effects  of  Target  Missile  Launches  and 
Associated  Activities  on  Subsistence 
Needs 

There  are  no  subsistence  uses  for 
these  pinniped  species  in  California 
waters,  and,  thus,  there  are  no 
anticipated  effects  on  subsistence  needs. 

Effects  of  Target  Missile  Launches  and 
Associated  Activities  on  Marine 
Mammal  Habitat  on  SNI 

Harbor  seals,  California  sea  lions,  and 
northern  elephant  seals  use  various 
beaches  around  SNI  as  places  to  rest, 
molt,  and  breed.  These  beaches  consist 
of  sand  (e.g..  Red  Eye  Beach),  rock 
ledges  (e.g.,  Phoca  Beach)  and  rocky 
cobble  (e.g.,  Vizcaino  Beach).  Pinnipeds 
do  not  feed  when  hauled  out  on  these 
beaches,  and  the  airborne  launch 
soimds  will  mostly  reflect  or  refract 
from  the  water  sxirface  and,  except  for 
sounds  within  a  diameter  of 
approximately  30  degrees  directly  below 
the  launch  vehicle,  will  not  penetrate 
into  the  water  colunm.  The  sounds  that 
do  penetrate  will  not  persist  in  the 
water  for  more  than  a  few  seconds. 
Therefore,  the  Navy  does  not  expect  that 
launch  activities  will  have  any  impact 
on  the  food  or  feeding  success  of  these 
animals.  The  solid  rocket  booster  from 
the  Vandal  target  and  the  JATO  bottles 
from  the  BMQs  are  jettisoned  shortly 
after  launch  and  fall  into  the  sea  west 
of  SNI.  While  it  is  theoretically  possible 
that  one  of  these  boosters  might  instead 
land  on  a  beach,  the  probability  of  this 
occiuTing  is  very  low.  Fuel  contained  in 
the  boosters  and  JATO  bottles  is 
consumed  rapidly  and  completely,  so 
there  would  be  no  risk  of  contamination 
even  if  a  booster  or  bottle  did  land  on 
the  beach.  Overall,  the  proposed  target 
missile  launches  and  associated 
activities  are  not  expected  to  cause 
significant  impacts  on  habitats  or  on 
food  sources  used  by  pinnipeds  on  SNI. 

Mitigation 

To  avoid  additional  harassment  to  the 
pinnipeds  on  beach  haul  out  sites  and 
to  avoid  any  possible  sensitizing  or 
predisposing  of  pinnipeds  to  greater 
responsiveness  towards  the  sights  and 
sounds  of  a  launch,  NAWCWD  Point 
Mugu  will  limit  its  activities  near  the 
beaches  in  advance  of  launches. 
Existing  safety  protocols  for  Vandail 
launches  provide  a  built-in  mitigation 
measure.  That  is,  personnel  are 
normally  not  allowed  near  any  of  the 
pinniped  beaches  close  to  the  flight 
track  on  the  western  end  of  SNI  within 
two  hours  prior  to  a  launch.  Where 
practicable,  NAWCWD  Point  Mugu  will 
adopt  the  following  additional 
mitigation  measiu°es  when  doing  so  will 


not  compromise  operational  safety 
requirements  or  mission  goals:  (1)  The 
Navy  will  attempt  to  limit  launch 
activities  during  pixmiped  pupping 
seasons,  particularly  harbor  seal 
pupping  season;  (2)  the  Navy  will 
attempt  not  to  laimch  vehicles  at  low 
elevation  on  laimch  azimuths  that  pass 
close  to  beach  haul-out  site(s);  (3)  the 
Navy  will  attempt  to  avoid  multiple 
target  laimches  in  quick  succession  over 
haul-out  sites,  especially  when  yoimg 
pups  are  present:  and,  (4)  the  Navy  will 
attempt  to  limit  launch  activities  during 
the  night. 

Monitoring 

As  part  of  its  application,  NAWS 
provided  a  proposed  monitoring  plan, 
similar  to  that  adopted  for  the  2001/ 
2002  and  2002/2003  IHAs  (see  66  FR 
41834,  August  9,  2001;  67  FR  56271, 
September  3,  2002),  for  assessing 
impacts  to  marine  mammals  from 
Vandal  and  smaller  subsonic  target  and 
missile  launch  activities  on  SNI.  This 
monitoring  plan  is  described  in  their 
application  (NAWS,  2002). 

The  Navy  proposes  to  conduct  the 
following  monitoring  during  the  first 
year  imder  an  LOA  and  regulations. 

Land-Based  Monitorii\g 

In  conjunction  with  a  biological 
contractor,  the  Navy  will  continue  its 
land-based  monitoring  program  to 
assess  effects  on  the  three  common 
piimiped  species  on  SNI:  northern 
elephant  seals,  harbor  seals,  and 
California  sea  lions.  This  monitoring 
would  occur  at  three  different  sites  of 
varying  distance  from  the  launch  site 
before,  during,  and  after  each  launch. 
The  monitoring  would  be  via 
autonomous  video  cameras. 

During  the  day  of  each  missile  laimch, 
the  observer  would  place  three  digital 
video  cameras  overlooking  chosen  haul 
out  sites.  Each  camera  would  be  set  to 
record  a  focal  subgroup  within  the  haul 
out  aggregation  for  a  maximum  of  4 
hours  or  as  permitted  by  the  videotape 
capacity. 

Following  each  launch,  all  digital 
recordings  will  be  transferred  to  DVDs 
for  analysis.  A  DVD  player/computer 
with  high-resolution  freeze-frame  and 
jog  shuttle  will  be  used  to  facilitate 
distance  estimation,  event  timing,  and 
characterization  of  behavior.  Details  of 
analysis  methods  can  be  found  in  LGL 
Ltd.  Environmental  Research  Associates 
et  al.  (LGL,  2002). 

Acoustical  Measurements 

During  each  launch,  the  Navy  would 
obtain  calibrated  recordings  of  the  levels 
and  characteristics  of  the  received 
launch  sounds.  Acoustic  data  would  be 


acquired  using  three  Autonomous 
Terrestrial  Acoustic  Recorders  (ATAR) 
at  three  different  sites  of  varying 
distances  from  the  target's  flight  path. 
ATARs  can  record  sounds  for  extended 
periods  (dependent  on  sampling  rate) 
without  intervention  by  a  technician, 
giving  them  the  advantage  over 
traditional  digital  audio  tape  (DAT) 
recorders  should  there  be  prolonged 
launch  delays  of  as  long  as  10  hours.  To 
the  extent  possible,  acoustic  recording 
locations  would  correspond  with  the 
sites  where  video  monitoring  is  taking 
place.  The  collection  of  acoustic  data 
would  provide  information  on  the 
magnitude,  characteristics,  and  duration 
of  sounds  that  pinnipeds  may  be 
exposed  to  during  a  launch.  In  addition, 
the  acoustic  data  can  be  combined  with 
the  behavioral  data  collected  via  the 
land-based  monitoring  program  to 
determine  if  there  is  a  dose-response 
relationship  between  received  sound 
levels  and  pinniped  behavioral 
reactions.  Once  collected,  soimd  files 
will  be  transferred  onto  compact  discs 
(CDs)  and  sent  to  the  acoustical 
contractor  for  sound  analysis. 

For  further  details  regarding  the 
installation  and  calibration  of  the 
acoustic  instruments  and  analysis 
methods  refer  to  LGL  (2002). 

Reporting  Requirements 

An  interim  technical  report  is 
proposed  to  be  submitted  to  NMFS  60 
days  prior  to  the  expiration  of  each 
annual  LOA  issued  under  these 
regulations,  along  with  a  request  for  a 
follow-on  aimual  LOA.  This  interim 
technical  report  will  provide  full 
documentation  of  methods,  results,  and 
interpretation  pertaining  to  all 
monitoring  tasks  for  launches  during  the 
period  covered  by  the  LOA.  However, 
only  preliminary  information  would  be 
available  to  be  included  for  any 
launches  during  the  60-day  period 
immediately  preceding  submission  of 
the  interim  report  to  NMFS.  In  the 
unanticipated  event  that  any  cases  of 
pinniped  mortality  are  judged  to  result 
from  launch  activities  at  any  time 
during  the  period  covered  by  these 
regulations,  this  event  will  be  reported 
to  NMFS  immediately. 

The  proposed  2003-04  launch 
monitoring  activities  will  constitute  the 
third  year  of  formal,  concurrent 
pinniped  and  acoustical  monitoring 
during  launches  from  SNI.  Several  of 
the  questions  about  effects  of  such 
launch  activities  on  pinnipeds  ashore 
are  expected  to  be  answered  before  the 
first  LOA  is  issued  based  on  the  2001- 
2003  monitoring  under  IHAs. 
Additional  questions  will  be  answered 
during  the  first  year  of  monitoring  under 
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an  LOA  in  2003-2004.  Following 
submission  in  2004  of  the  interim  report 
on  the  first  phase  of  monitoring  under 
an  LOA,  NAWS  believes  that  it  would 
be  appropriate  for  the  Navy  and  NMFS 
to  discuss  the  scope  for  any  additional 
launch  monitoring  work  on  SNI 
subsequent  to  the  first  LOA  issued 
under  these  regulations.  In  particular, 
some  biological  or  acoustic  parameters 
may  be  documented  adequately  prior  to 
or  during  the  first  LOA  (2003-2004), 
and  it  may  not  be  necessary  to  continue 
all  aspects  of  the  monitoring  work  after 
the  first  year. 

In  addition  to  annual  LOA  reports, 
NMFS  proposes  to  require  NAWS  to 
submit  a  draft  comprehensive  final 
technical  report  to  NMFS  180  days  prior 
to  the  expiration  of  the  regulations.  This 
technical  report  will  provide  full 
documentation  of  methods,  results,  and 
interpretation  of  all  monitoring  tasks  for 
launches  during  the  first  four  LOAs, 
plus  preliminary  information  for 
launches  during  the  first  6  months  of 
the  final  LOA. 

National  Environmental  Policy  Act 
(NEPA) 

NMFS  prepared  an  Environmental 
Assessment  (EA)  on  a  similar  action  in 
2001 ,  and  made  a  Finding  of  No 
Significant  Impact  (FONSI).  Based  on 
that  EA/FONSI,  the  NAWCWD's  March, 
2002  Final  Environmental  Impact 
Statement  to  assess  the  effects  of  its 
ongoing  and  proposed  operations  in  the 
Sea  Range;  and  NAWS'  October  2002 
request  for  the  subject  proposed 
regulations,  NMFS  has  preliminarily 
determined  that  this  action  will  not 
have  a  significant  effect  on  the  human 
environment. 

Endangered  Species  Act  (ESA) 

Under  section  7  of  the  ESA,  NMFS 
has  begun  consultation  on  the  proposed 
issuance  of  regulations  under  section 
101(a)(5)(A)  of  the  MMPA  for  this 
activity.  Consultation  will  be  concluded 
prior  to  promulgation  of  a  final  rule. 

CZMA  Consistency 

On  February  14,  2001,  by  a 
unanimoiw  vote,  the  California  Coastal 
Commission  concluded  that,  with  the 
monitoring  and  mitigation  commitments 
the  Navy  has  incoiyorated  into  their 
various  testing  and  training  activities  on 
the  Point  Mugu  Sea  Range,  including 
activities  cm  SNI,  and  including  the 
commitment  to  enable  continuing 
Commission  staff  review  of  finalized 
monitoring  plans  and  ongoing 
monitoring  results,  the  activities  are 
consistent  with  the  marine  resources, 
environmentally  sensitive  habitat  and 
water  quality  policies  (Sections  30230, 


30240,  and  30231)  of  the  California 
Coastal  Act. 

National  Marine  Sanctuaries  Act 

According  to  the  Navy,  except  for 
aircraft  and  vessel  traffic  transiting  the 
area,  none  of  the  Navy's  proposed 
activities  would  take  place  within  the 
Channel  Islands  National  Marine 
Sanctuary  (CINMS).  Also,  all  Navy  Sea 
Range  test  and  training  activities  are 
consistent  with  CINMS  regulations  (15 
CFR  920.70). 

Information  Solicited 

As  this  document  is  being  published 
in  conformance  with  NMFS  regulations 
implementing  the  small  take  program 
(50  CFR  216.105),  NMFS  requests 
interested  persons  to  submit  comments, 
information,  and  suggestions  concerning 
the  request  and  the  content  of  the 
proposed  regulations  to  authorize  the 
taking.  As  required  by  50  CFR  216.105, 
NMFS  will  consider  this  information  in 
developing  proposed  regulations  to 
authorize  the  taking.  Prior  to  submitting 
comments,  NMFS  recommends 
reviewers  of  this  document  read  the 
responses  to  comments  made  previously 
(see  66  FR  41843,  August  9,  2001;  67  FR 
56271,  September  3,  2002;  68  FR  11527, 
March  11,  2003)  for  this  action,  as 
NMFS  does  not  intend  to  address  these 
issues  further  without  the  submission  of 
additional  scientific  information. 

Classification 

This  action  has  been  determined  to  be 
not  significcint  for  purposes  of  Executive 
Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  it  would 
apply  only  to  the  U.S.  Navy  and  would 
have  no  effect,  directly  or  indirectly,  on 
small  businesses.  It  may  affect  a  small 
number  of  contractors  providing 
services  related  to  reporting  the  impact 
of  the  activity  on  marine  mammals, 
some  of  whom  may  be  small  businesses, 
but  the  number  involved  would  not  be 
substantial.  Further,  since  the 
monitoring  and  reporting  requirements 
are  what  would  lead  to  the  need  for 
their  services,  the  economic  impact  on 
them  would  be  beneficial.  Because  of 
this  certification,  a  regulatory  flexibility 
analysis  is  not  required  and  none  has 
been  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  requfred  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 


collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  control  number. 
This  final  rule  contains  collection-of- 
information  requirements  subject  to  the 
provisions  of  the  PRA.  These 
requirements  have  been  approved  by 
0MB  under  control  number  0648-0151, 
and  include  applications  for  LOAs,  and 
reports. 

The  reporting  burden  for  the 
approved  coUections-of-information  is 
estimated  to  be  approximately  120 
hours  for  the  annual  applications  for  an 
LOA,  and  a  total  of  120  hours  for  the 
quarterly  and  annual  reports.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES). 

List  of  Subjects  in  30  CFR  Pari  216 

Exports,  Fish,  Imports,  Indians, 
Labeling,  Marins.jnanamals,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Seafood,  Transportation. 

Dated:  May  5.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  Subpart  N  is  added  to  read  as 
follows: 

Subpart  N — Taking  of  Marine  Mammals 
Incidental  to  Missile  Launch  Operations 
from  San  Njpolas  Island,  CA 

Sec. 

216.151  Specified  activity,  geographical 
region,  and  incidental  take  levels. 

216.152  Effective  dates. 

216.153  Permissible  methods  of  taking: 
mitigation. 

216.154  Prohibitions. 

216.155  Requirements  for  monitoring  and 
reporting. 

216.156  Letter  of  Authorization. 

216.157  Renewal  of  the  Letter  of 
Authorization. 
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216.158    Modifications  to  the  Letter  of 
Authorization. 

Subpart  N— Taking  of  Marine  IMammals 
Incidental  to  Missile  Launch 
Operations  from  San  Nicolas  island, 
CA 

§216.151    Specified  activity,  geograpiiical 
region,  and  incidental  talce  levels. 

(a)  Regulations  in  this  subpart  apply 
only  to  the  incidental  taking  of  marine 
mammals  specified  in  paragraph  fb)  of 
this  section  by  U.S.  citizens  engaged  in 
target  missile  launch  activities  at  the 
Naval  Air  Wari'are  Center  Weapons 
Division  facilities  on  San  Nicolas  Island, 
California. 

(b)  The  incidental  take  of  marine 
mammals  under  the  activity  identified 
in  paragraph  (a)  of  this  section  is  limited 
to  the  following  species:  northern 
elephant  seals  {Mirounga  angustirostris), 
harbor  seals  [Phoca  vitulina).  and 
California  sea  lions  (Zaiophus 

calif omianus). 

(c)  This  Authorization  is  valid  only 
for  activities  associated  with  the 
launching  of  a  total  of  40  Vandal  (or 
similar  sized)  vehicles  from  Alpha 
Launch  Complex  and  smaller  missiles 
and  targets  fi-om  Building  807  on  San 
Nicolas  Island,  California. 

§  21 6.1 52    Effective  dates. 

Regulations  in  this  subpart  are 
effective  from  August  26.  2003,  through 
August  25,  2008. 

§216.153    Permissible  methods  of  talcing; 
mitigation. 

(a)  Under  a  Letter  of  Authorization 
issued  pursuant  to  §  216.106,  the  U.S. 
Navy  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment,  in  the  coiuse  of  conducting 
target  missile  launch  activities  within 
the  area  described  in  §  216.151(a) 
provided  all  terms,  conditions,  and 
requirements  of  these  regulations  and 
such  Letter  of  Authorization  are 
complied  with. 

(b)  The  activity  identified  in 
paragraph  (a)  of  this  section  must  be 
conducted  in  a  manner  that  minimizes, 
to  the  greatest  extent  possible,  adverse 
impacts  on  marine  mammals  and  their 
habitat.  When  conducting  th§se 
activities,  the  following  mitigation 
measures  must  be  utilized: 

(1)  The  holder  of  the  Letter  of 
Authorization  must  prohibit  personnel 
from  entering  pinniped  haul-out  sites 
below  the  missile's  predicted  flight  path 
for  2  hoius  prior  to  planned  missile 
launches. 

(2)  The  holder  of  the  Letter  of 
Authorization  must  avoid  launch 
activities  during  harbor  seal  pupping 


season  (February  to  April),  when 
operationally  practicable. 

(3)  The  holder  of  this  Authorization 
must  limit  laimch  activities  during  other 
pinniped  pupping  seasons,  when 
operationally  practicable. 

(4)  The  holder  of  the  Letter  of 
Authorization  must  not  launch  Vandal 
target  missiles  from  the  Alpha  Complex 
at  low  elevation  (less  than  1,000  feet 
(304.8  m)  on  launch  azimuths  that  pass 
close  to  piimiped  haul-out  sites). 

(5)  The  holder  of  the  Letter  of 
Authorization  must  avoid,  where 
practicable,  launching  multiple  target 
missiles  in  quick  succession  over  haul- 
out  sites,  especially  when  young  pups 
are  present. 

(6)  The  holder  of  the  Letter  of 
Authorization  must  limit  launch 
activities  during  nighttime  hours  when 
operationally  practicable. 

(7)  Aircraft  and  helicopter  flight  paths 
must  maintain  a  minimum  altitude  of 
1,000  feet  (304.8  m)  from  pinniped  haul- 
outs. 

(8)  If  injurious  or  lethal  take  is 
discovered  during  monitoring,  the 
holder  of  the  Letter  of  Authorization 
must  contact  the  Regional 
Administrator,  Southwest  Region, 
National  Marine  Fisheries  Service,  or 
his/her  designee,  at  (562)  980-4023 
within  48  hours  and.  in  cooperation 
with  the  National  Marine  Fisheries 
Service,  launch  procedure,  mitigation 
measures,  and  monitoring  methods 
must  be  reviewed  and  appropriate 
changes  made  prior  to  the  next  launch. 

(9)  If  post-test  surveys  determine  that 
an  injurious  or  lethal  take  of  a  marine 
mammal  has  occiured,  the  test 
procedure  and  the  monitoring  methods 
must  be  reviewed  and  appropriate 
changes  must  be  made  prior  to 
conducting  the  next  detonation. 

§216.154    Proiiibitions. 

Notwithstanding  takings  authorized 
by  §  216.151(b)  and  by  a  Letter  of 
Authorization  issued  under  §  216.106, 
the  following  activities  are  prohibited: 

(a)  The  taking  of  a  marine  mammal  - 
that  is  other  than  unintentional. 

(b)  The  violation  of.  or  failure  to 
comply  with,  the  terms,  conditions,  and 
requirements  of  this  part  or  a  Letter  of 
Authorization  issued  under  §216.106. 

(c)  The  incidental  taking  of  any 
marine  mammal  of  a  species  not 
specified  in  this  subpart. 

§216.155    Requirements  for  monitoring 
and  reporting. 

(a)  The  holder  of  the  Letter  of 
Authorization  is  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state  or 
local  agency  monitoring  the  impacts  of 
the  activity  on  marine  mammals. 


(b)  The  National  Marine  Fisheries 
Service  must  be  informed  immediately 
of  any  changes  or  deletions  to  any 
portions  of  the  proposed  monitoring 
plan  submitted,  in  accordance  with  the 
Letter  of  Authorization. 

(c)  The  holder  of  the  Letter  of 
Authorization  must  designate 
biologically  trained,  on-site 
individual(s).  approved  in  advance  by 
the  National  Marine  Fisheries  Service, 
to  record  the  effects  of  the  launch 
activities  and  the  resulting  noise  on 
pinnipeds. 

■(d)  The  holder  of  the  Letter  of 
Authorization  must  implement  the 
following  monitoring  measures: 

(1)  Visual  Land-Based  Monitoring,  (i) 
Prior  to  each  missile  launch,  an 
observer(s)  will  place  3  autonomous 
digital  video  cameras  overlooking 
chosen  haul-out  sites  located  varying 
distances  from  the  missile  launch  site. 
Each  video  camera  will  be  set  to  record 
a  focal  subgroup  within  the  larger  haul- 
out  aggregation  for  a  maximum  of  4 
hoius  or  as  permitted  by  the  videotape 
capacity. 

(ii)  Systematic  visual  observations,  by 
those  individuals,  described  in 
paragraph  (c)  of  this  section,  on 
pinniped  presence  and  activity  will  be 
conducted  and  recorded  in  a  field 
logbook  a  minimum  of  2  hours  prior  to 
the  estimated  launch  time  and  for  no 
less  than  1  hour  immediately  following 
the  launch  of  Vandal  and  similar  types 
of  target  missiles. 

(iii)  Systematic  visual  observations, 
by  those  individuals,  described  in 
paragraph  (c)  of  this  section,  on 
pinniped  presence  and  activity  will  be 
conducted  and  recorded  in  a  field 
logbook  a  minimum  of  2  hours  prior  to 
launch,  during  launch,  and  for  no  less 
than  1  hour  after  the  launch  of  the 
BQM-34.  BQM-74.  Exocet,  Tomahawk. 
RAM  target  and  similar  types  of 
missiles. 

(iv)  Documentation,  both  via 
autonomous  video  camera  and  human 
observer,  will  consist  of: 

(A)  numbers  and  sexes  of  each  age 
class  in  focal  subgroups; 

(B)  description  and  timing  of  launch 
activities  or  other  disruptive  dvent(s); 

(C)  movements  of  pinnipeds, 
including  number  and  proportion 
moving,  direction  and  distance  moved, 
and  pace  of  movement; 

(D)  description  of  reactions; 

(E)  minimum  distances  between 
interacting  and  reacting  pinnipeds; 

(F)  study  location; 

(G)  local  time; 

(H)  substratum  type; 

(I)  substratum  slope; 

(J)  weather  condition; 

(K)  horizontal  visibility;  and 
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(L)  tide  state. 

(2)  Acoustic  Monitoring,  (i)  During  all 
target  missile  laimches,  calibrated 
recordings  of  the  levels  and 
characteristics  of  the  received  launch 
sounds  will  be  obtained  from  3  different 
locations  of  varying  distances  from  the 
target  missile's  flight  path.  To  the  extent 
practicable,  these  acoustic  recording 
locations  will  correspond  with  the  haul- 
out  sites  where  video  and  human 
observer  monitoring  is  done. 

(ii)  Acoustic  recordings  will  be 
supplemented  by  the  use  of  radar  and 
telemetry  systems  to  obtain  the 
trajectory  of  target  missiles  in  three 
dimensions. 

(iii)  Acoustic  equipment  used  to 
record  launch  soimds  will  be  suitable 
for  collecting  a  wide  range  of 
parameters,  including  the  magnitude, 
characteristics,  and  duration  of  each 
target  missile. 

(e)  The  holder  of  the  Letter  of 
Authorization  must  implement  the 
following  reporting  requirements: 

(1)  For  each  target  missile  launch,  the 
lead  contractor  or  lead  observer  for  the 
holder  of  the  Letter  of  Authorization 
must  provide  a  status  report  to  the 
National  Marine  Fisheries  Service, 
Southwest  Regional  Office,  providing 
reporting  items  found  under  the  Letter 
of  Authorization,  unless  other 
arrangements  for  monitoring  are  agreed 
in  writing. 

(2)  An  initial  report  must  be 
submitted  to  the  Office  of  Protected 
Resources,  and  the  Southwest  Regional 
Office  at  least  60  days  prior  to  the 
expiration  of  each  annual  Letter  of 
Authorization.  This  report  must  contain 
the  following  information: 

.  (i)  Timing  and  nature  of  launch 
operations; 

(ii)  Summary  of  pinniped  behavioral 
observations; 

(iii)  Estimate  of  the  amount  and 
nature  of  all  takes  by  harassment  or  by 
other  means. 

(3)  A  draft  comprehensive  technical 
report  will  be  submitted  to  the  Office  of 
Protected  Resources  and  Southwest 
Regional  Office,  National  Marine 
Fisheries  Service.  180  days  prior  to  the 
expiration  of  these  regulations  and 
providing  full  documentation  of  the 
methods,  results,  and  interpretation  of 
all  monitoring  tasks  for  launches  to  date 
plus  preliminary  information  for  missile 
launches  during  the  first  6  months  of 
the  final  Letter  of  Authorization. 

(4)  A  revised  final  technical  report, 
including  all  monitoring  results  during 
the  entire  period  of  the  Letter  of 
Authorization  will  be  due  90  days  after 
the  end  of  the  period  of  effectiveness  of 
these  regulations. 


(5)  Both  the  60-day  and  final  reports 
will  be  subject  to  review  and  comment 
by  the  National  Marine  Fisheries 
Service.  Any  recommendations  made  by 
the  National  Marine  Fisheries  Service 
must  be  addressed  in  the  final 
comprehensive  report  prior  to 
acceptance  by  the  National  Marine 
Fisheries  Service. 

(f)  Activities  related  to  the  monitoring 
described  in  paragraphs  (c)  and  (d)  of 
this  section,  or  in  the  Letter  of 
Authorization  issued  imder  §  216.106, 
including  the  retention  of  marine 
mammals,  may  be  conducted  without 
the  need  for  a  separate  scientific 
research  permit. 

(g)  In  coordination  and  compliance 
with  appropriate  Navy  regulations,  at  its 
discretion,  the  National  Marine 
Fisheries  Service  may  place  an  observer 
on  San  Nicolas  Island  for  any  activity 
involved  in  marine  mammal  monitoring 
either  prior  to.  during,  or  after  a  missile 
launch  in  order  to  monitor  the  impact 
on  marine  mammals. 

§  21 6.1 56    Letter  of  Authorization. 

(a)  A  Letter  of  Authorization,  unless 
suspended  or  revoked,  will  be  valid  for 
a  period  of  time  specified  in  the  Letter 
of  Authorization  but  may  not  exceed  the 
period  of  validity  of  this  subpart. 

(b)  A  Letter  of  Authorization  with  a 
period  of  validity  less  than  the  period  of 
validity  of  this  subpart  may  be  renewed 
subject  to  renewal  conditions  in 
§216.157. 

(c)  A  Letter  of  Authorization  will  set 
forth: 

(1)  Permissible  methods  of  incidental 
taking; 

(2)  Authorized  geographic  area  for 
taking; 

(3)  Means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  of  marine  mammals  authorized 
for  taking  and  its  habitat;  and 

(4)  Requirements  for  monitoring  and 
reporting  incidental  takes. 

(d)  Issuance  of  a  Letter  of 
Authorization  will  be  based  on  a 
determination  that  the  number  of 
marine  mammals  taken  by  the  activity 
will  be  small,  and  that  the  number  of 
marine  mammals  taken  by  the  activity, 
specified  in  §  216.151(b),  as  a  whole, 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stocks  of 
affected  marine  mammal(s). 

(e)  Notice  of  issuance  or  denial  of  a 
Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  a  determination. 

§  21 6.1 57    Renewal  of  a  Letter  of 
Authorization. 

(a)  A  Letter  of  Authorization  issued 
under  §  216.106  and  §  216.156  for  the 


activity  identified  in  §  216.151(a)  will  be 
renewed  annually  upon: 

(1)  Notification  to  the  National  Marine 
Fisheries  Service  that  the  activity 
described  in  the  application  for  a  Letter 
of  Authorization  submitted  under 

§  216.156  will  be  undertaken  and  that 
there  will  not  be  a  substantial 
modification  to  the  described  work, 
mitigation,  or  monitoring  imdertaken 
during  the  upcoming  season; 

(2)  Timely  receipt  of  the  monitoring 
reports  required  under  §  216.155,  which 
have  been  reviewed  by  the  National 
Marine  Fisheries  Service  and 
determined  to  be  acceptable; 

(3)  A  determination  by  the  National 
Marine  Fisheries  Service  that  the 
mitigation,  monitoring,  and  reporting 
measures  required  under  §§  216.153  and 
216.155  and  the  Letter  of  Authorization 
were  undertaken  and  will  be  undertaken 
during  the  upcoming  period  of  validity 
of  a  renewed  Lettet  of  Authorization; 
and 

(4)  Renewal  of  a  Letter  of 
Authorization  will  be  based  on  a 
determination  that  the  number  of 
marine  mammals  taken  by  the  activity 
continues  to  be  small  and  that  the 
number  of  marine  mammals  taken  by 
the  activity,  specified  in  §  216.151(b). 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock  of 
affected  marine  mammal(s). 

(b)  A  notice  of  issuance  or  denial  of 
a  renewal  of  a  Letter  of  Authorization 
will  be  published  in  the  Federal 
Register  within  30  days  of  a 
determination. 

§  21 6.1 58    Modifications  to  the  Letter  of 
Authorization. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  substantive 
modification,  including  withdrawal  or 
suspension,  to  the  Letter  of 
Authorization  issued  pursuant  to 

§  216.106  and  subject  to  the  provisions 
-  of  this  subpart  shall  be  made  until  after 
notice  and  an  opportunity  for  public 
comment. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- ' 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.151(b),  the 
Letter  of  Authorization  issued  ptusuant 
to  §  216.106  may  be  substantively 
modified  without  prior  notice  and  an 
opportunity  for  public  comment. 
Notification  will  be  published  in  the 
Federal  Register  subsequent  to  the 
action. 

[FR  Doc.  03-11613  Filed  5-8-03:  8:45  am) 
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Department  of  commerce 

National  Oceanic  and  Atmospheric 
l  Administration 

50  CFR  Part  648 

[Docket  No.  030409081-3081-01;  I.D. 
0321 03B] 

RIN  0648-AQ72 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Northeast 
(NE)  Multispecies  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  emergency  rule; 

correction. 

SUMMARY:  This  document  corrects  the 
preamble  and  regulatory  text  to  a 
proposed  emergency  rule  published  on 
April  24,  2003,  regarding  a  proposed 
action  to  ensure  that  the  regulations 
governing  the  Northeast  Multispecies 
fishery  continue  to  be  in  compliance 


with  the  Settlement  Agreement  Among 
Certain  Parties,  which  was  ordered  to  be 
implemented  as  ordered  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  (Court)  in  a  Remedial  Order 
issued  on  May  23,  2002.  This  correction 
remedies  certain  typographical, 
editorial,  and  format  errors  contained  in 
the  proposed  emergency  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Warren,  Fishery  Policy  Analyst, 
phone  978-281-9347. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

The  proposed  emergency  rule 
published  on  April  24,  2003,  which  was 
the  subject  of  FR  Doc.  03-10163, 
contained  information  that  may  be 
confusing  to  the  public.  This  document 
corrects  those  items  as  follows: 

1.  On  page  20097,  in  the  first  column 
under  SUMMARY,  in  the  29th  line  down, 
add  "13"  following  the  word 
"Amendment". 

2.  On  page  20097,  in  the  first  column 
under  ADDRESSES,  remove  the  second 
paragraph  in  its  entirety,  and  add  in  its 
place  the  following:  "Written  comments 
regarding  the  proposed  collection-of- 


information  requirements  should  be 
sent  to  the  Regional  Administrator  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer)." 

3.  On  page  20097,  in  the  first  column 
under  ADDRESSES,  in  the  third 
paragraph,  remove  the  first  two  lines, 
"Written  comments  regarding  the 
proposed  collection-of-information". 

4.  On  page  20098,  under  Regulated 
Mesh  Areas  (RMAs),  at  the  end  of  the 
paragraph  remove  ">"  and  add 
quotation  marks  in  its  place  ("). 

5.  On  page  20103,  Table  3,  seventh 
column  heading,  remove  "401-65"  and 
a<fd  in  its  place  "401-650". 

6.  On  page  20108,  Table  A,  under 
§648.82(m)(4)(iii),  seventh  column 
heading,  remove  "401-65"  and  add  in 
its  place  "401-650". 

Dated:  May  1,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-11614  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  98-035-3] 

Importation  of  Phaiaenopsis  spp.  From 
Taiwan  in  Growing  IMedia;  Availability 
of  Environmental  Assessment  and 
Request  for  Comments 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  informing  the  public 
that  the  Animal  and  Plemt  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  for  a 
proposal  to  allow  orchids  of  the  genus 
Phaiaenopsis  to  be  imported  from 
Taiwan  in  approved  growing  media. 
The  enviroimiental  assessment 
documents  our  review  and  analysis  of 
environmental  impacts  associated  with 
the  proposed  action.  We  are  making  the 
environmental  assessment  available  to 
the  public  for'review  and  comment. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  June  9, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  98-035-3, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  98-035-3.  If  you 
use  e-mail,  address  yoiu'  comment  to 
regulations@aphis.usda.gov.  Yoin 
comment  must  be  contained  in  the  body 
of  yoiu'  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-035-3"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoiu-s  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coining. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/  ^ 

webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Thomas,  Import  Specialist, 

Phytosanitary  Issues  Management,  PPQ, 

APHIS,  4700  River  Road  Unit  140, 

Riverdale,  MD  20737-1236;  (301)  734- 

6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agricidture 
regulates  the  importation  of  plants  and 
plant  parts  into  the  United  States  to 
guard  against  the  introduction  of  plant 
pests  and  noxious  weeds  into  the 
United  States.  The  regulations 
pertaining  to  the  importation  of  plants 
and  plant  parts  are  set  forth  in  the  Code 
of  Federal  Regulations  (CFR),  title  7, 
chapter  III,  part  319. 

On  September  1, 1998,  we  published 
in  die  Federal  Register  (63  FR  46403- 
46406,  Docket  No.  98-035-1)  a  proposal 
to  amend  the  regulations  to  add  oniiids 
of  the  genus  Phaiaenopsis  to  the  list  of 
plants  that  may  be  imported  from  all 
areas  of  the  world  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
requirements.  We  accepted  comments 
on  our  proposal  for  a  total  of  90  days, 
ending  December  1,  1998.^ 

In  response  to  comments  received  on 
the  proposed  rule,  APHIS  narrowed  the 
application  of  the  rule  to  Phaiaenopsis 
spp.  fi'om  Taiwan  only  and  entered  into 
formal  section  7  consultation  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  to 


'  The  comment  period  on  the  proposed  rule  was 
extended  from  60  to  90  days  in  a  notice  published 
in  the  Federal  Register  on  October  29. 1998  (63  FR 
57932). 


assess  the  potential  effects  of  the 
proposed  action  on  endangered  or 
threatened  species,  as  required  under 
the  Endangered  Species  Act.  On  April  7, 
2003,  FWS  concluded  the  section  7 
consultation  process  by  concurring  with 
APHIS'S  determination  that  the 
importation  of  Phaiaenopsis  spp.  from 
Taiwan  in  growing  media  will  not 
adversely  affect  federally  listed  or 
proposed  endangered  or  threatened 
species  or  their  habitats. 

Upon  receiving  concurrence  from 
FWS,  APHIS  prepared  an  environmental 
assessment  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  I*rocedures  (7  CFR  part 
372). 

This  notice  announces  the  availability 
of  the  environmental  assessment  for 
public  review  and  comment.  The 
assessment,  titled  "Proposed  Rule  for 
the  Importation  of  Moth  Orchids 
{.Phaiaenopsis  spp.)  in  Growing  Media 
From  the  Republic  of  Chine  (Taiwan)," 
and  dated  April  2003,  may  be  viewed  on 
the  Internet  at  http:// 
www.aphis.usda.gov/ppd/es/ 
ppqdocs.html.  You  may  request  paper 
copies  of  the  enviroimiental  assessment 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  title  of  the  environmental 
assessment  when  requesting  copies. 

The  environmental  assessment  is  also 
available  for  review  in  our  reading  room 
(the  location  and  hours  of  the  reading 
room  are  listed  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice). 

Done  in  Washington,  EKH,  this  6th  day  of 
May  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  03-11538  Filed  5-8-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Nortti  Mt.  Baker-Snoqualmie  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  (RAC)  will  meet  on 
Thursday,  May  29,  2003,  at  the 
Whatcom  County  Parks  and  Recreation 
Department  Conference  Room,  3373  Mt. 
Baker  Highv»^ay,  Bellingham,  WA.  The 
meeting  will  begin  at  9  a.m.  and  last 
until  approximately  12  noon. 

The  purpose  of  tne  meeting  will  be  to 
prioritize  projects  under  consideration 
for  FY2004  Title  11  funding  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act. 

All  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

The  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  advised 
Whatcom  and  Skagit  Counties  on 
projects,  reviews  project  proposals,  and 
makes  recommendations  to  the 
appropriate  USDA  official  for  projects  to 
be  funded  by  Title  II  dollars.  The  North 
Mt.  Baker-Snoqualmie  Resource 
Advisory  Committee  was  established  to 
carry  out  the  requirements  of  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jon  Vanderheyden,  Designated 
Federal  Official,  USDA  Forest  Service, 
Mt.  Baker-Snoqualmie  National  Forest, 
810  State  Route  20,  Sedro  Woolley, 
Washington  98284  (360-856-5700. 
Extension  201). 

Dated:  May  5,  2003. 
Jon  Vanderheyden, 
Designated  Federal  Official. 
[FR  Doc.  03-11535  Filed  5-8-03;  8:45  am] 
BaiMG  CODE  3410-1 1-M 


DEPARTMEffT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Glen  Ellen  Subwatershed 
Supplemental  Watershed  Plan  and 
Environmental  Assessment  Number  1, 
Woodbury  County,  lA 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natiual  Resources  Conservation  Service, 
U.S.  Department  of  Agricultm-e,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Glen  Ellen  Subwatershed  Supplemental 
Plan  Number  1,"  Woodbury  County, 
Iowa. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
210  Walnut  Street,  693  Federal 
Building,  Des  Moines,  LA,  50309-2180. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
impacts  on  the  environment.  As  a  result 
of  these  findings,  Leroy  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  to  prevent  the 
loss  of  life  fi-om  catastrophic  dam 
failures  and  to  maintain  the  gully 
stabilization  and  flood  protection 
functions  of  three  dams  that  were 
constructed  in  1963. 

The  project  actions  include  relocating 
three  houses  from  the  breach  inundation 
area  of  Site  (dam)  2-2,  rehabilitating 
both  this  site  and  Site  3-1  to  low  hazard 
class,  and  rehabilitating  Site  3-2  to  high 
hazard  class.  This  rehabilitation  will 
provide  a  new  50  year  life  to  the  three 
sites  to  continue  their  original  gully 
stabilization  and  flood  prevention 
functions.  Future  residential  and 
commercial  development  in  the  breach 
inundation  areas  below  Sites  2-2  and  3- 
1  will  be  restricted  by  county  zoning 
ordinance. 

The  Plan  and  Environmental 
Assessment  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  Federal,  State,  and  local 
agencies  and  to  interested  parties.  A 
limited  number  of  copies  of  the  plan 
and  environmental  assessment  are 
available  to  fill  single  copy  requests  at 
the  above  address.  Basic  data  developed 
during  the  environmental  assessment 
are  on  file  and  may  be  viewed  by 
contacting  Leroy  Brown. 

No  administrative  action  will  be  taken 
imtil  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 


Finding  of  No  Significajit  Impact  for  the 
Glen  Ellen  Subwatershed  Supplemental 
Watershed  Plan  and  Environmental 
Assessment  Number  1  Woodbury 
County,  LA 

Introduction 

The  supplemental  watershed  plan  and 
environmental  assessment  describes  the 
recommended  alternative  and  other 
alternatives  to  prevent  the  loss  of  life 
from  catastrophic  dam  failures  within 
the  Glen  Ellen  Subwatershed  of  the 
Little  Sioux  River  Flood  Prevention 
Project.  Rehabilitating  Sites  2-2,  3-1, 
and  3-2  also  provides  continued  flood 
protection  and  gull  stabilization. 

The  rehabilitation  of  these  three  dams 
is  necessary  because  four  houses 
occupied  by  eleven  people  have  been 
built  in  the  breach  inundation  areas 
since  the  dams  were  constructed  in 
1963.  Sites  2-2  and  3-2  have  been 
reclassified  as  high  hazard  by  NRCS 
because  of  the  possibility  of  loss  of  life 
should  the  dams  fail. 

The  dams  were  installed  to  control 
severe  gully  erosion  and  reduce 
flooding.  The  structures  receive 
drainage  from  areas  of  194  to  350  acres. 

The  Glen  Ellen  Subwatershed  project 
was  approved  in  1963  under  the 
authority  of  the  Flood  Control  Act  of 
1944  (Pub.  L.  534,  78th  Congress,  2nd 
Session). 

This  rehabilitation  action  is  being 
planned  and  will  be  implemented  under 
the  Watershed  Protection  and  Flood 
Prevention  Act  Public  Law  83-566  as 
amended  by  Public  Law  106-472.  It  is 
being  planned  and  is  in  compliance 
with  all  National  Environmental  Policy 
Act  (NEPA)  and  the  National  Historic 
Preservation  Act  of  1966  as  amended 
(NHPA)  provisions.  The  policies  and 
procediu^s  of  the  Watershed  Protection 
and  Flood  Prevention  Act,  Public  Law 
83-566  as  amended  (16  U.S.C.  1001  et 
seq.)  are  being  utilized  for  the  planning 
and  implementation  of  this  project. 

Glen  Ellen  Watershed  was  a  federally 
assisted  action  authorized  and  installed 
under  Public  Law  78-534,  The  Flood 
Control  Act  as  part  of  the  Little  Sioux 
River  Flood  Prevention  Project.  The 
proposed  rehabilitation  actions  are 
authorized  in  accordance  with  the 
original  federal  authorities  as  amended 
by  the  Small  Watershed  Rehabilitation 
Amendments  of  2000. 

An  environmental  assessment  was 
undertaken  by  the  Natural  Resources 
Conservation  Service  (NRCS)  in 
conjunction  with  the  development  of 
this  rehabilitation  plan.  This  assessment 
was  undertaken  in  conjunction  with 
local,  state  and  federal  agencies  as  w^ell 
as  interested  organizations  and 
individuals.  Data  developed  during  this 


assessment  and  copies  of  the 
rehabilitation  plan  are  available  for 
public  review  at  the  following  location: 
Natural  Resources  Conservation  Service, 
210  Walnut  Street,  693  Federal 
Building,  Des  Moines,  lA  50309-2180. 
An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  Little  Sioux 
Watershed  Flood  Prevention  Project  in 
1976.  The  EIS  discusses  the  effects  of 
installing  flood  prevention  and  grade 
stabilization  dams  and  land  treatment 
practices. 

Recommended  Action 

Rehabilitation  of  site  2-2  will  consist 
of  relocating  three  houses  currently 
located  in  the  breach  inundation  area 
and  rehabilitating  the  dam  to  low 
hazard  class  criteria  for  a  new  50-year 
life.  Rehabilitating  Site  2-2  includes 
replacing  the  inlet  of  the  principal 
spillway,  raising  the  crest  of  the 
principal  spillway  one  foot,  and 
excavating  about  1.5  acre-feet  of 
sediment  from  the  existing  pool.  The 
three  houses  will  be  purchased  and  the 
three  homeowners  will  be  provided 
relocation  assistance  in  accordance  with 
the  Federal  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisitions  Policies  Act  (Public  Law 
91-646).  The  Woodbury  County  Zoning 
Administrator  will  carry  out  the 
relocation  process. 

Site  3-1,  which  is  in  series  upstream 
of  Site  3-2,  will  be  rehabilitated  for  a 
new  50-year  life  using  high  hazard  class 
hydrology  but  will  remain  a  low  hazard 
class  dam.  Site  3-1  will  be  rehabilitated 
by  replacing  the  corrugated  metal  pipe 
with  concrete  pipe,  raising  the  principal 
spillway  elevation  one  foot,  and  raising 
the  top  of  dam  6.2  feet.  About  3.5  acre- 
feet  of  sediment  will  be  removed  from 
the  existing  permanent  pool.  The 
auxiliary  spillway  will  be  widened  an 
additional  40  feet. 

Site  3-2  will  be  rehabilitated  to  high 
hazard  class  criteria  by  replacing  the 
corrugated  metal  pipe  with  concrete 
pipe,  raising  the  principal  spillway 
elevation  one  foot,  and  raising  the  top 
of  dam  5.5  feet.  The  auxiliary  spillway 
will  be  widened  an  additional  40  feet. 
The  rehabilitation  of  this  site  eliminates 
the  threat  to  loss  of  life  at  one  house 
from  catastrophic  dam  failure. 

Futiue  residential  and  commercial 
development  in  the  breach  inmidation 
areas  of  Sites  2  2  and  3-1  will  be 
restricted.  Downstream  of  Site  2-2  the 
Woodbury  County  Board  of  Supervisors 
will  take  fee  title  to  the  three  lots 
following  relocation  of  the  houses.  The 
sponsors  may  also  add  deed  restrictions 
prohibiting  development  or  use  county 
zoning  ordinances  for  these  three  lots. 
The  balance  of  the  breach  inimdation 


area  beyond  the  acquired  properties  will 
be  restricted  by  using  county  zoning 
ordinances.  Restrictions  will  be  enacted 
prior  to  any  rehabilitation  construction. 
Coxinty  zoning  ordinances  will  prohibit 
development  in  the  upstream  areas  of 
each  site,  as  defined  from  principal 
spillway  elevation  to  an  elevation  of  six 
feet  above  designed  top  of  dam. 

Effects  of  the  Recommended  Actions 

•  Threats  to  loss  of  life  from 
catastrophic  breaches  and  storm  events 
are  eliminated  at  Sites  2-2  and  3-2. 
Eleven  people  in  four  houses  are 
protected. 

•  There  are  no  cultural  resources  in 
the  area  of  potential  effect.  Construction 
discoveries  will  be  handled  in 
accordance  with  NRCS  General  Manual, 
Section  420,  part  401. 

•  Gully  erosion  remains  controlled  at 
all  3  sites.  Sheet  and  rill  erosion  as  well 
as  ephemeral  cropland  gully  erosion 
remains  controlled. 

•  Flood  control  benefits  are 
maintained  for  another  50  years  on  366 
acres  of  agricultiu^  land. 

•  Sediment  delivered  to  all  three  sites 
is  trapped  and  not  delivered  to  Farmers 
Drainage  Ditch  and  Little  Sioux  River 
systenL  A  total  of  five  acre-feet  of 
sediment  will  be  removed  during 
construction  frtjm  Sites  2-2  and  3-1. 
This  sediment  will  be  used  to  top  dress 
Site  3-1 's  borrow  area  and  the  area 
where  the  three  houses  are  removed.  A 
plan  to  remove,  utilize,  and  stabilize  the 
sediment  by  controlling  erosion  and 
runoff  will  be  developed  with 
consultation  with  the  Iowa  Department 
of  Natural  Resources. 

•  There  are  wetlands  associated  with 
the  three  pools.  Raising  the  spillway 
elevation  will  deepen  water  over  some 
wetlands.  This  deeper  water  will  not 
eliminate  any  wetlands  but  it  will 
change  their  classification  to  another 
type.  The  expanded  pools  will  create 
new  wetlands. 

•  No  Threatened  and  Endangered 
species  are  present  at  the  existing  sites. 

•  Raising  the  principal  spillway 
elevations  of  the  structiu^s  will 
inundate  an  additional  1.5  acres  of  low 
value  grassland  habitat.  Increasing  the 
fill  heights  of  the  structures  will  impact 
1.6  acres  of  low  value  grassland  habitat. 
The  area  downstream  of  Site  2-2,  where 
the  three  houses  are  removed,  will  be 
seeded  to  a  mixed  prairie  seeding 
increasing  this  habitat  type  by  3.3  acres 
in  the  subwatershed.  The  impacts  to 
grassland  habitat  have  been  determined 
to  be  not  significant,  therefore  formal 
mitigation  will  not  be  required. 

•  Continued  flood  protection  on  110 
acres  maintains  the  land  as  prime 
farmland. 


•  Soil  erosion,  especially  gully 
erosion,  will  be  controlled  in  this 
portion  of  the  Loess  Hills  which  are  a 
nationally  recognized  and  imique 
natural  resource. 

•  Construction  will  result  in 
temporary  generation  of  dust  and 
emissions  from  internal  combustion 
engines. 

•  Local  fishing  opportimity  will  be 
maintained. 

•  No  other  significant  adverse 
environmental  impacts  will  occur  from 
installation  of  project  featiires. 

•  There  are  no  existing  or  anticipated 
public  controversies  associated  with 
this  proposed  action. 

Alternative  Actions 

Other  alternative  actions  were 
considered  in  the  planning  process  but 
were  rejected.  The  plan  is  the  most 
acceptable  to  local  residents  and  local 
project  sponsors.  The  plan  eliminates 
threats  to  loss  of  life  from  catastrophic 
breaches  and  storm  events.  The  original 
project  purposes  of  gully  control  and 
flood  prevention  are  maintained.  The 
plan  is  not  the  National  Economic 
Development  (NED)  plan.  An  exception 
to  selecting  the  NED  plan  was  granted 
by  the  Chief  of  the  NRCS  on  April  21, 
2003. 

Consultation  and  Public  participation 

The  Woodbury  County  SWCD  and  the 
Woodbury  Coimty  Board  of  Supervisors 
discussed  and  conducted  official  actions 
to  support  the  rehabilitation  of  Sites  2- 
2,  3-1,  and  3-2  at  their  respective  public 
meetings  in  2001.  The  sponsors 
indicated  a  clear  interest  in 
rehabilitating  these  three  Glen  Ellen 
sites.  Representatives  of  the  sponsors, 
the  Woodbury  County  Secondary  Road 
Department,  and  NRCS  met  on  February 
12,  2001,  to  discuss  the  dam  hazard 
class  changes  and  possible  alternatives 
to  resolve  die  situation.  The  road 
department  agreed  to  investigate 
relocating  a  segment  to  Glen  Ellen  Road 
as  a  component  of  raising  the  dam  at 
Site  2-2.  A  follow  up  meeting  was  held 
on  June  13,  2001. 

Iowa  NRCS  conducted  a  state  level 
informational  meeting  on  the  Watershed 
Rehabilitation  Program  on  October  30, 
2001 .  More  than  60  letters  of  invitation 
were  mailed  to  state  level 
representatives  of  state  and  federal 
agencies,  tribes,  conservation  groups, 
agricultural  groups  and  others. 
Discussion  of  the  Glen  Ellen  project  was 
included  at  the  meeting. 

Two  public  meetings  were  held  in 
Sergeant  Bluff  on  November  29,  2001  to 
inform  the  public  about  the 
rehabilitation  needs  on  Sites  2-2,  3-1, 
and  3-2  in  addition  to  gaining  public 
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Input  and  support  for  the  planning 
process.  The  three  homeowners 
downstream  of  Site  2-2  voiced  strong 
support  for  volimtary  relocation  of  their 
houses. 

Individual  meetings  were  held  with 
the  three  homeowners  downstream,  of 
Site  2-2  on  April  22,  2002.  The 
homeowners  confirmed  their  continued 
strong  support  for  relocation  and  each 
indicated  their  intent  to  participate  in 
relocation.  The  Woodbury  County 
SVJCD  voted  on  April  16,  2002  to 
support  the  relocation  alternative.  On 
April  23,  2002,  the  Woodbury  County 
Board  of  Supervisors  voted  to  support 
the  project  by  providing  extensive  in- 
kind  services  from  their  Plaiming  and 
Zoning  Department,  Secondary  Roads 
Department,  and  County  Conservation 
Board. 

Twenty  Indian  tribal  contacts  and  two 
local  historical  societies  were  notified  of 
this  intended  action  in  accordance  with 
36  CFR  part  800.  They  were  consulted 
about  their  knowledge  of  historical 
properties  in  the  project  area.  The  only 
response  received  during  the  comment 
period  was  from  the  Prairie  Band 
Potawatomi  Nation  who  stated  they 
were  unaware  of  cultural  resources 
related  to  the  tribe  in  the  project  area. 

The  Glen  Ellen  Subwatershed  Draft 
Supplemental  Watershed  Plan  and 
Environmental  Assessment  Number  1 
was  sent  to  40  public  agencies  and 
private  groups  interested  in  natural 
resource  issues.  Six  letters  of  comment 
were  received  during  the  45-day  review 
period  ending  on  February  24,  2003. 

Changes  were  made  to  the  plan  in 
response  to  the  Woodbury  County 
Zoning  Administrator's  comment  on  the 
use  of  deed  restrictions  in  addition  to 
zoning  to  prevent  redevelopment  on 
three  lots  downstream  from  Site  2-2. 
Clarifications  were  made  to  reflect 
impacts  on  wetlands  in  response  to 
comments  received  from  the  Army 
Corps  of  Engineers. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
impacts  on  the  environment.  Therefore, 
based  on  the  above  findings,  I  have 
determined  that  an  envirorunental 
impact  statement  for  the  Glen  Ellen 
Subwatershed  Draft  Supplemental 
Watershed  Plan  and  Envfronmental 
Assessment  Number  1  is  not  required. 

Dated:  April  30,  2003. 
Dennis  J.  Pate, 

Assistant  State  Conservationist — Technology^ 
IFR  Doc.  03-11596  Filed  5-8-03;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  8,  2003. 
ADDRESSES:  Committee  for  Pim^hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  10,  March  14,  and  March  21, 
2003,  the  Coimnittee  for  Purchase  From 
People  Who  Are  blind  or  Severely 
Disabled  published  notice  (68  F.R.1434, 
12340,  and  13895)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
confractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-^8c  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Goverrunent. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  ihe  Procurement  List: 
Services 

Service  Type/Location:  Administrative,  Mail/ 
Messenger  and  Warehouse  Service, 
Federal  Highway  Administration, 
Eastern  Federal  Lands  Highway  Division, 


Sterling,  Virginia 
NPA:  Anchor  Mental  Health  Association 
(Anchor  Services  Workshop), 
Washington,  DC 

Contract  Activity:  Federal  Highway 
Administration,  Sterling,  Virginia 

Service  Type/Location:  Custodial  Service, 
Naval  Air  Facility,  Camp  Springs, 
Maryland,  Naval  Research  Laboratory, 
Washington,  DC,  Washington  Navy  Yard, 
Anacostia  Annex  (ANA),  Washington, 
DC,  Washington  Navy  Yard.  Washington, 
DC 

NPA:  Melwood  Horticultural  Training 
Center,  Upper  Marlboro,  Maryland 

Contract  Activity:  Engineering  Field  Activity 
Chesapeake,  Washington  Navy  Yard,  DC 

Service  Type/Location:  Janitorial/Custodial, 

USCG,  Sandy  Hook  Detachment, 

Highlands,  New  Jersey 
NPA:  Monmouth  Center  for  Vocational 

Rehabilitation,  Eatontown,  New  Jersey 
Contract  Activity:  USCG  Activities  New 

York,  Staten  Island,  New  York 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-11593  Filed  5-8-03;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 


Prociirement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  June  8,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  of 
the  proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  service 
will  be  required  to  procure  the  services 


Usted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 
Services 
Service  Type/Location:  Custodial  Service, 

Bureau  of  Engraving  and  Printing, 

Landover  Warehouse  Facility,  Landover, 

Maryland 
NPA:  Davis  Memorial  Good\yill  Industries, 

Washington,  DC 
Contract  Activity:  Bureau  of  Engraving, 

Department  of  the  Treasury,  Washington, 

DC 
Service  Type/Location:  Custodial  Service, 

Franklin  D.  Roosevelt  Library,  Hyde 

Park,  New  York 
NPA:  Gateway  Community  Industries,  Inc., 

Kingston,  New  York 
Contract  Activity:  National  Archives  & 

Records  Administration,  College  Park, 

Maryland 
Service  Type/Location:  Custodial  Service, 

Overton  Comer  Border  Station, 

Champlain,  New  York 
NPA:  Clinton  County  Chapter,  NYSARC,  Inc.. 

Plattsburgh,  New  York 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New  York 
Service  Type/Location:  Custodial  Service, 

U.S.  Border  Station,  Old  Champlain 

(Farm),  Champlain,  New  York 
NPA:  Clinton  County  Chapter,  NYSARC,  Inc., 

Plattsburgh,  New  York 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New  York 
Service  Type/Location:  Forms  Distribution 

Service,  Department  of  Health  and 

Human  Services,  Agency  for  Healthcare, 

Research  and  Quality  (AHRQ).  Rockville, 

Maryland 
NPA:  Sheltered  Occupational  Center  of 


Northern  Virginia,  Inc.,  Arlington, 
Virginia 
Contract  Activity:  Agency  for  Healthcare 
Research  and  Quality,  Rockville, 
Maryland 
Service  Type/Location:  Janitorial/Custodial, 
Carl  B.  Stokes  Federal  Courthouse, 
Cleveland,  Ohio 
NPA:  VGS,  tac,  Cleveland,  Ohio 
Contract  Activity:  GSA,  Public  Buildings 

Service  (5P),  Chicago,  Illinois 
Service  Type/Location:  Janitorial/Custodial, 
FAA,  ATCT  &  FSDO,  Gerald  Ford 
International  Airport,  Grand  Rapids, 
Michigan 
NPA:  Hope  Network  Services  Corporation, 

Grand  Rapids,  Michigan 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines,  Illinois 
Service  Type/Location:  Janitorial/Custodial, 
U.S.  Army  Reserve  Center,  Flint, 
Michigan 
NPA:  Michigan  Community  Services,  Inc., 

Swartz  Creek,  Michigan 
Contract  Activity:  Headquarters,  88th 
Regional  Support  Command.  Fort 
Snelling,  Minnesota 
Service  Type/Location:  Janitorial/Custodial, 
U.S.  Army  Reserve  Center  (Reading), 
Reading,  Pennsylvania 
NPA:  Quality  Employment  Services  and 

Training,  Inc.,  Lebanon,  Pennsylvania 
Contract  Activity:  99th  Regional  Support 
Command,  Coraopolis,  Pennsylvania 
Service  Type/Location:  Janitorial/Grounds 
Maintenance,  Bureau  of  Customs  and 
Border  Protection,  McAllen  Sector 
Quonset  Hut,  McAllen,  Texas,  Bureau  of 
Customs  and  Border  Protection,  Traffic 
Checkpoint  (Santa) — McAllen  Sector. 
Kingsville,  Texas,  Bureau  of  Customs 
and  Border  Protection,  Traffic 
Checkpoint— McAllen  Sector, 
Brownsville,  Texas,  Bureau  of  Customs 
and  Border  Protection,  Traffic 
Checkpoint — McAllen  Sector,  Falfurrias, 
Texas,  Bureau  of  Customs  and  Border 
Protection  Traffic  Checkpoint 
(Mercedes) — McAllen  Sector,  Weslaco, 
Texas,  Bureau  of  Customs  and  Border 
Protection  Station,  Electronic/Technical, 
McAllen  Sector,  Kingsville,  Texas, 
Bureau  of  Customs  and  Border 
Protection  Station,  McAllen  Sector, 
Corpus  Christi,  Texas,  Bureau  of 
Customs  and  Border  Protection  Station 
(McAllen  Sector).  Falfurrias,  Texas, 
Bureau  of  Customs  and  Border 
Protection  Station  (McAllen  Sector), 
Harlingen,  Texas,  Bureau  of  Customs  and 
Border  Protection  Station  (McAllen 
Sector),  Rio  Grande  City,  Texas 
NPA:  Training,  RehabiUUtion,  & 
Development  Institute,  Inc.,  San 
Antonio,  Texas 
Contract  Activity:  Immigration  and 
Naturalization  Service,  DOJ 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-11594  Filed  5-8-^3;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Manufacturers'  Shipments, 
Inventories,  and  Orders  {M3)  Survey.  • 

Form  Numberis):  M-3(SD). 

Agency  Approval  Number:  0607- 
0008. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  14,000  hovu«. 

Number  of  Respondents:  3,500. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  is  requesting  an  extension  of  the 
currently  approved  collection  for  the 
Manufacturers'  Shipments,  Inventories, 
and  Orders  (M3)  survey.  This  svirvey 
collects  monthly  data  from  domestic 
manufacturers  on  Form  M-3  (SD), 
which  is  mailed  at  the  end  of  each 
month.  Data- requested  are  shipments, 
new  orders,  unfilled  orders,  total 
inventory,  materials  and  supplies,  work- 
in-process,  and  finished  goods.  It  is 
currently  the  only  survey  that  provides 
broad-based  monthly  statistical  data  on 
the  economic  conditions  in  the  • 

domestic  manufacturing  sector.  It  is 
designed  to  measure  current  industrial 
activity  and  to  provide  an  indication  of 
futiire  production  conunitments. 

This  survey  provides  an  essential  part 
of  the  current  economic  indicators 
needed  for  assessing  the  evolving  status 
of  the  economy  and  formulating 
economic  policy.  The  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  has  designated  this  survey  as  a 
principal  federal  economic  indicator. 
The  shipments  and  inventory  data  are 
essential  inputs  to  the  gross  domestic 
product  (GDP),  while  the  orders  data  are 
direct  inputs  to  the  leading  economic 
indicator  series.  The  GDP  and  the 
economic  indicator  series  would  be 
incomplete  without  these  data.  The 
survey  also  provides  valuable  and 
timely  domestic  manufacturing  data  for 
economic  planning  and  analysis  to 
business  firms,  trade  associations, 
research  and  consulting  agencies,  and 
the  academia. 

Affected  Public:  Business  or  other  for- 
profit. 
Frequency:  Monthly. 
Respondent's  Obligation:  Voluntary. 
Legal  Authority:  Title  13  U.S.C, 
Sections  131  &  182. 
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OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  {,susan_scbechter@omb.eop.gov). 

Dated:  May  5.  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-11495  Filed  5-8-03:  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
[I.D.  050603A] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  emergency  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Gulf  of  Mexico  Shrimp 
Economic  Data  Collection. 

Form  Numberfs):  None. 

OMB  Approval  Number.  None. 

Type  of  Request.  Emergency 
submission. 

Burden  Hours:  134. 

Number  of  Respondents:  120. 

Avemge  Hours  Per  Response:  52 
minutes. 

Needs  and  Uses:  NOAA  proposes  to 
collect  information  on  fishing  vessel 
expenses  and  earnings  on  a  voluntary 
and  continuous  basis  in  the  Gulf  of 
Mexico  offshore  shrimp  fishery. 

The  information  will  be  used  to 
conduct  socioeconomic  analyses  that 
will  improve  fishery  management  in  the 
fishery.  Used  in  conjunction  with  catch 
and  effort  data  already  being  collected 
in  this  fishery  as  part  of  its  dealer 
reporting  program,  as  well  as  Coast 
Guard  and  fishing  permit  data  on  vessel 
characteristics,  this  data  will  be  used  to 


assess  how  fishermen  will  be  impacted 
by  and  respond  to  any  regulation  likely 
to  be  considered  by  fishery  managers. 

In  addition,  this  data  will  be  used  to 
determine  how  fishing  comniunities 
will  be  impacted  by  proposed  fishing 
regulations.  In  the  program's  first  year, 
the  program  will  only  cover  vessels  that 
primarily  port  in  the  state  of  Texas.  The 
data  will  be  collected  by  interviews. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Frequency.  One-time. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
•DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
May  15,  2003  to  David  Rostker,  OMB 
Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  May  1,2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-11615  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-201-817] 

Administrative  Review  of  Oil  Country 
Tubular  Goods  from  Mexico:  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

PhyUis  Hall  at  (202)  482-1398,  or 
Abdelali  Elouaradia  at  (202)  482-1374, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW,  Washington,  DC 
20230. 

SUPPLEMENTARY  INFORMATION: 


Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested, 
and  a  final  determination  within  120 
days  after  the  date  on  wliich  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751  (a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  and  for  the  final  determination  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  September  25,  2002,  the 
Department  published  in  the  Federal 
Register  a  notice  announcing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  oil 
country  tubiilar  goods  (OCTG)  bom 
Mexico.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  67  FR  60210.  The  period  of  review 
is  August  1,  2001  through  July  31,  2002. 
The  preliminary  results  are  ciurently 
due  no  later  than  May  5.  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

The  instant  administrative  review 
involves  several  complex  issues  that 
necessitate  a  greater  amount  of  time, 
including  discrepancies  between  the 
public  version  and  proprietary  version 
of  U.S.  Bureau  of  Customs  and  Border 
Protection  import  statistics.  Therefore,  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  original  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  by  120  days,  until  not  later  than 
September  2,  2003. 

This  extension  of  the  time  limit  is  in 
accordance  with  sections  751(a)(3)(A)  of 
the  Act  and  19  CFR  351.213(h)(2). 

Dated:  May  5.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  HI. 
(FR  Doc.  03-11617  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  3S10-OS-S 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Department  of  Health  and  Human 
Services,  NIH;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Electron  Microscope 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultiiral  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  /Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  03-014.  Applicant: 
Department  of  Health  and  Human 
Services,  NIH,  Research  Triangle,  NC 
27709.  Instrument:  Electron  Microscope, 
Model  Tecnai  G2  BioTWIN,  BioTWIN 
Upgrade,  and  Accessories. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
68  FR  16472,  April  4,  2003.  Order  Date: 
August  1,  2002.  I 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM.  or  any  other  instrument  suited  to 
these  piuposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instnmient. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 

Staff 

[FR  Doc.  03-11619  Filed  5-8-03;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Vanderbilt  University;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cidtujal  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street.  NW.. 
Washington,  DC. 


Docket  Number:  03-010.  Applicant: 
Vanderbilt  University,  Nashville,  TN 
37203.  Instrument:  Scanning  Near-field 
Optical  Microscope,  Model 
AlphaSNOM.  Manufacturer: 
Wissenschaftliche  Instrumente  lind 
Technologie  GmbH,  Germany.  Intended 
Use:  See  notice  at  68  FR  14197,  March 
•24,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  A  standard  invertible 
microscope  platform  with  multiple 
connections  for  lasers  and  detection 
ports,  (2)  resolution  of  80  nm,  (3) 
capability  of  switching  readily  among  a 
wide  variety  of  operating  modes  with 
minimal  sample  rearrangements  and  (4) 
optimal  flexibility  for  operation  in  a 
multi-user  environment.  A  university 
research  institute  advised  May  1,  2003, 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instnmient 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instnunent  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff 

(FR  Doc.  03-11618  Filed  5-8-03;  8:45  am] 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-427-815] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France:  Preliminary  Results  of 
Second  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  preliminary  results  of 
second  coimtervailing  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
stainless  steel  sheet  and  strip  in  coils 
from  France  for  the  period  January  1 , 
2001,  through'December  31,  2001.  We 
have  preliminarily  foimd  that  Usinor, 
the  sole  producer/exporter  covered  by 


this  review,  has  received 
cotmtervailable  subsidies  during  the 
period  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Cortes,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3986. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

The  Department  published  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip*  in  coils  from  France 
on  August  6, 1999.  See  Amended  Final 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  the  Republic  of 
Korea;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France,  Italy,  and  the 
Republic  of  Korea,  64  FR  42923.  The 
Department  published  the  residts  of  its 
first  administrative  review  of  the  order 
on  October  3,  2002.  See  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  France: 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  67  FR  62098 
("First  Review"). 

On  August  6,  2002.  the  Department 
pubhshed  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  of  this 
coimtervailing  duty  order  for  calendar 
year  2001.  See  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,  67  FR  50856.  We  received 
a  review  request  from  Ugine  SA 
("Ugine")  on  August  29.  2002.  We 
published  the  initiation  of  this  review 
on  September  25,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  Requests  for 
Revocation  in  Part  and  Deferral  of 
Administrative  Reviews,  67  FR  60210. 

On  October  18,  2002,  we  issued 
countervailing  duty  questionnaires  to 
the  Commission  of  the  European  Union 
("EC"),  the  Government  of  France 
("GOF").  and  Usinor.  We  received 
responses  to  our  questionnaires  on 
December  13,  3002  (EC),  and  December. 
19,  2002  (GOF  and  Usinor).  We  issued 
a  supplemental  questionnaire  to  Usinor 
on  February  24,  2003,  and  received 
Usinor's  response  on  March  20,  2003. 
We  received  no  comments  on  the 
responses  from  Allegheny  Ludlimi 
Corporation,  AK  Steel,  Inc.,  North 
American  Stainless,  United 
Steelworkers  of  America,  AFL-dO/ 
CLC,  Butler  Armco  Independent  Union, 
and  Zanesville  Armco  Independent 
Organization  ("petitioners"). 
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Scope  of  the  Review 

The  products  covered  by  this 
countervailing  duty  order  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
StEiinless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  covered  by  this 
order  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  the 
following  subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05.  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44. 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 

7219.34.00.05,  7219.34.00.20, 

7219.34.00.25,  7219.34.00.30, 

7219.34.00.35,  7219.35.00.05, 

7219.35.00.15,  7219.35.00.30, 

7219.35.00.35,  7219.90.00.10, 

7219.90.00.20,  7219.90.00.25, 

7219.90.00.60,  7219.90.00.80, 

7220.12.10.00,  7220.12.50.00. 

7220.20.10.10,  7220.20.10.15, 

7220.20.10.60,  7220.20.10.80, 

7220.20.60.05,  7220.20.60.10, 

7220.20.60.15,  7220.20.60.60, 

7220.20.60.80,  7220.20.70.05, 

7220.20.70.10,  7220.20.70.15, 

7220.20.70.60,  7220.20.70.80, 

7220.20.80.00,  7220.20.90.30, 

7220.20.90.60,  7220.90.00.10, 

7220.90.00.15,  7220.90.00.60,  and 

7220.90.00.80. 
Although  the  HTSUS  subheadings  are 

provided  for  convenience  and  customs 

purposes,  the  Department's  written 

description  of  the  merchandise  under 

investigation  is  dispositive. 
Excluded  from  the  scope  of  this  order 

are  the  following:  (1)  Sheet  and  strip 

that  is  not  annealed  or  otherwise  heat 

treated  and  pickled  or  otherwise 

descaled;  (2)  sheet  and  strip  that  is  cut 

to  length:  (3)  plate  (i.e..  flat-rolled 

stainless  steel  products  of  a  thickness  of 

4.75  mm  or  more);  (4)  flat  wire  (i.e.. 


cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromiimi,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

Also  excluded  from  the  scope  of  this 
order  are: 

Flapper  Valve  Steel:  Flapper  valve 
steel  is  defined  as  stainless  steel  strip  in 
coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxid  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and*590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 
Suspension  Foil:  Suspension  foil  is  a 
specialty  steel  product  used  in  the 
manufacture  of  suspension  assemblies 
for  computer  disk  drives.  Suspension 
foil  is  described  as  302/304  grade  or  202 
grade  stainless  steel  of  a  thickness 
between  14  and  12,7  microns,  with  a 
thickness  tolerance  of  plus-or-minus 
2.01  microns,  and  smiace  glossiness  of 
200  to  700  percent  Gs.  Suspension  foil 
must  be  supplied  in  coil  widths  of  not 
more  than  407  mm  and  with  a  mass  of 
225  kg  or  less.  Roll  marks  may  only  be 
visible  on  one  side,  with  no  scratches  of 
measurable  depth.  The  material  must 
exhibit  residual  stresses  of  2  mm 
maximum  deflection  and  flatness  of  1.6 
mm.  over  685  mm  length. 

Certain  Stainless  Steel  Foil  for 
Automotive  Catalytic  Converters:  This 
stainless  steel  strip  in  coils  is  a 
speciality  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structxire  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  almninum 


of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  raie  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  Magnet  Iron-chromium- 
cobalt  Alloy  Stainless  Strip:  This  ductile 
stainless  steel  strip  contains,  by  weight, 
26  to  30  percent  chromimn  and  7  to  10 
percent  cobalt,  with  the  remainder  of 
iron,  in  widths  228.6  mm  or  less,  and 
a  thickness  between  0.127  and  1.270 
mm.  It  exhibits  magnetic  remanence 
between  9,000  and  12,000  gauss,  and  a 
coercivity  of  between  50  and  300 
oersteds.  This  product  is  most 
commonly  used  in  electronic  sensors 
and  is  currently  available  under 
priorietary  trade  names  such  as 
"Amokrome  III."i 

Certain  Electrical  Resistance  Alloy 
Steel:  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high-temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
ruptm-e  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  Martensitic  Precipitation- 
hardenable  Stainless  Steel:  This  high- 
strength,  ductile  stainless  steel  product 
is  designated  under  the  Unified 
Numbering  System  (UNS)  as  S45500- 
grade  steel,  and  contains,  by  weight,  11 
to  13  percent  chromium  and  7  to  10 
percent  nickel.  Carbon,  manganese, 
silicon  and  molybdenum  each  comprise, 
by  weight,  0.05  percent  or  less,  with 
phosphorus  and  siUfur  each  comprising, 
by  weight,  0.03  percent  or  less.  This 
steel  has  copper,  niobium,  and  titanium 
added  to  achieve  aging  and  will  exhibit 
yield  strengths  as  high  as  1700  Mpa  and 
ultimate  tensile  strengths  as  high  as 
1750  Mpa  after  aging,  with  elongation 
percentages  of  3  percent  or  less  in  50 
mm.  It  is  generally  provided  in 
thicknesses  between  0.635  and  0.787 
mm,  and  in  widths  of  25.4  mm.  This 
product  is  most  commonly  used  in  the 
manufacture  of  television  tubes  and  is 
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'  'Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
2  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 


currently  available  under  proprietary 
trade  names  such  as  "Efeirphynox  17."  ' 

Jhree  Specialty  Stainless  Steels 
Typically  Used  in  Certain  Industrial 
Blades  and  Surgical  and  Medical 
Instruments:  These  include  stainless 
steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).'*  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  5  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent,  and  sidfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6." 

Period  of  Review 

The  period  of  review  ("FOR")  for 
which  we  are  measuring  subsidies  is 
January  1,  2001,  through  December  31, 
2001. 

Attribution  of  Subsidies 

Usinor  has  filed  its  responses  on 
behalf  of  its  French  affiliates  involved  in 
the  manufacture,  production  or 
exportation  of  the  subject  merchandise. 
These  affiliates  are:  Ugine  SA,  Imphy 
Ugine  Precision,  Ugine  France  Service, 
Sollac  Mediterraimee,  Usinor  Packaging, 
Sollac  Lorraine,  Sollac  Atlantique, 
CARLAM,  G.  Fer,  IRSID,  and  Usinor 
Stainless  (hereafter  collectively  referred 
to  as  "Usinor").  Usinor  holds  a  majority 
interest  in  all  of  these  companies. 


'  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

••  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

5"GIN4  Mo."  "GINS"  and  "GIN6"  are  the 
proprietar|  grades  of  Hitachi  Metals  America,  Ltd. 


Therefore,  in  accordance  with  19  CFR 
351.525(b)(6)(iii),  we  have  preliminarily 
attributed  subsidies  received  by  these 
companies  to  the  total  sales  by  Usinor 
of  French-produced  merchandise. 

Changes  in  ownership 

On  February  2,  2000.  the  U.S.  Court 
of  Appeals  for  the  Federal  Circmt 
("CAFC"),  in  Delverde  Sri  v.  United 
States,  202  F.3d  1360, 1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied,  2000  U.S. 
App.  LEXIS  15215  (June  20,  2000) 
{"Delverde  IIT'),  rejected  the 
Department's  change-in-ownership 
methodology  as  explained  in  the 
General  Issues  Appendix.^ 

In  accordance  with  the  CAFC's 
finding,  the  Department  developed  a 
new  change-in-ownership  methodology, 
which  was  applied  in  a  redetermination 
resulting  from  a  remand  order  by  the 
Court  of  hitemational  Trade  ("CIT")  in 
Allegheny-Ludluiti  Corp.  v.  United 
States.  No.  99-09-00566  (CIT  August 
15,  2000)  ("Allegheny  r').  See  final 
Results  of  Redetermination  Pursuant  to 
Court  Remand:  Allegheny-Ludlum 
Corp..  et  al  v.  United  States  (Dept.  of 
Commerce,  December  20,  2000) 
("Redetermination  f).  In  Allegheny  I. 
the  CIT  reviewed  the  final 
determination  which  gave  rise  to  the 
coimtervailing  duty  order  covered  by 
this  review.  In  Redetermination  I,  the 
Department  examined  the  privatization 
of  Usinor  and  found  that  the  pre- 
privatization  subsidies  continued  to 
benefit  subject  merchandise  exported  to 
the  United  States  after  Usinor's  . 
privatization.  Upon  review  of 
Redetermination  I.  the  CIT  again 
remanded  the  issue  to  the  Department. 
See  Allegheny  Ludlum  Corp.  v.  United 
States.  182  F.  Supp.  2d  1357,  1369  (CIT 
2002)  ("Allegheny  n"). 

On  Jime  3,  2002,  the  Department 
issued  its  second  Results  of 
Redetermination  Pursuant  to  Court 
Remand:  Allegheny  Ludlum  Corp.,  et  al. 
V.  United  States  ("Redetermination  IF'), 
which  the  CIT  sustained  on  September 
24,  2002.  See  Allegheny  Ludlum  Corp. 
V.  United  States,  No.  99-09-00566,  2002 
Ct.  Intl.  Trade  Lexis  114,  Slip  Op.  2002- 
114  (September  24,  2002)  ("The 
Allegheny  Decision").  The  Allegheny 
Decision  is  currently  on  appeal  at  the 
CAFC.  Usinor  argues  that  the  Allegheny 
Decision  rejects  as  unlawful  the  change- 
in-ownership  test  applied  by  the 
Department  in  its  Redetermination  I. 
Pending  a  decision  ft'om  the  CAFC, 
however,  we  have  continued  to  apply 
the  same  change-in-ownership 


6  Final  Affirmative  Countervailing  Duty  _ 
Detennination:  Certain  Steel  Products  from  Austria. 
58  FR  37217,  37225  Ouly  9.  1993). 


methodology  employed  in 
Redetermination  I  in  these  preliminary 
residts. 

The  first  step  under  this  methodology 
is  to  determine  whether  the  legal  person 
(entity)  to  which  the  subsidies  were 
given  is,  in  fact,  distinct  from  the  legal 
person  that  produced  the  subject 
merchandise  exported  to  the  United 
States.  If  we  determine  the  two  persons 
are  distinct,  we  then  analyze  whether  a 
subsidy  has  been  provided  to  the 
purchasing  entity  as  a  resvdt  of  the 
change-in-ownership  transaction.  If  we 
find,  however,  that  die  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  from  the  original 
subsidies,  and  its  exports  are  subject  to 
countervailing  duties  to  offset  those 
subsidies.  In  other  words,  we  vrill 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  under 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  under  the  Department's 
normal  allocation  methodology  as  of  the 
POI,  the  Department  would  then 
continue  to  coimtervail  the  remaining 
benefits  of  that  subsidy. 

In  making  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  factors  such  as 
(1)  con^nuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabilities,  and  (4)  retention  of 
personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
imder  analysis.  Instead,  the  Department 
will  generally  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entity  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

Usinor's  Privatization 

Up  until  the  time  of  Usinor's 
privatization,  Usinor  was  owned 
(directly  or  indirectly)  by  the  GOF. 
Usinor  was  privatized  beginning  in  July 
1995,  when  the  GOF  and  Clindus 
offered  the  vast  majority  of  their  shares 
in  the  company  for  sale.  Clindus  was  a 
subsidiary  of  Credit  Lyonnais,  which  at 
that  time  was  controlled  by  the  GOF. 
After  the  privatization  and,  in 
particular,  by  the  end  of  calendar  year 
1997,  82.28  percent  of  Usinor's  shares 
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were  held  by  private  shareholders  who 
could  trade  them  freely.  Usinor's 
employees  owned  5.16  percent  of 
Usinor's  shares;  Clindus,  2.5  percent; 
and,  the  GOF,  0.93  percent.  The 
remaining  14.29  percent  of  Usinor's 
shares  were  held  by  the  so-called 
"Stable  Shareholders."  According  to 
Usinor's  2000  annual  report,  the 
government-owned  Electricite  de  France 
continues  to  own  3.6  percent  of  Usinor's 
shares. 

In  analyzing  whether  the  producers  of 
merchandise  subject  to  review  is  the 
same  business  entity  as  pre- 
privatization  Usinor,  we  have  examined 
whether  Usinor  continued  the  same 
general  business  operations,  retained 
production  facilities,  had  a  continuity  of 
assets  and  liabilities,  and  retained  the 
personnel  of  the  pre-privatization 
Usinor.  Based  on  oiu:  analysis,  we  have 
concluded  that  the  privatized  Usinor  is, 
for  all  intents  and  purposes,  the  same 
person  as  the  GOF-owned  steel 
producer  of  the  same  name  which 
existed  prior  to  the  privatization. 
Consequently,  the  subsidies  bestowed 
on  Usinor  prior  to  its  1995  privatization 
are  attributable  to  present-day  Usinor 
and  continue  to  benefit  the  subject 
merchandise  during  the  FOR. 

1.  Continuity  of  General  Business 
Operations 

Usinor  has  produced  the  same 
products  and  remained  the  same 
corporation  at  least  since  the  late  1980s. 
In  1987,  Usinor  became  the  holding 
company  for  the  French  steel  groups, 
Usinor  and  Sacilor  (the  GOF  had 
majority  ownership  of  both  Usinor  and 
Sacilor  beginning  in  1981).  Usinor's 
principal  businesses  covered  flat 
products,  stainless  steel  and  alloys,  and 
specialty  products.  In  1994,  these  three 
product  groups  were  produced  by  three 
subsidiaries:  Sollac,  Ugine  and  Aster 
(respectively).  See  Usinor  12/19/2002 
Questionnaire  Response,  Exhibit  6  at  46. 
This  same  structure  continued  after 
Usinor's  privatization  in  1995.  Usinor's 
organizational  chart  diiring  the  original 
investigation  shows  the  same  three 
major  products  being  produced  by  the 
same  three  subsidiaries.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  France.  64  FR 
30774,  30776  (June  8,  1999)  ("SSSS 
from  France"). 

In  1994  (prior  to  the  privatization), 
flat  products  constituted  55  percent  of 
consolidated  sales,  while  stainless  and 
specialty  products  constituted  20  and  18 
percent  respectively.  See  Usinor  12/19/ 
2002  Questionnaire  Response,  Exhibit  6 
at  47.  In  the  years  following 
privatization  (1995-2000),  flat  carbon 


steels  continued  to  account  for  between 
49  and  58  percent  of  Usinor's 
consolidated  net  sales.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  67  FR  31774,  31776  (May  10, 
2002)  ("First  Review  Prelim").  Sales  of 
stainless  and  alloy,  and  specialty  steel 
accoimted  for  between  23  and  25 
percent,  and  between  19  and  21  percent, 
respectively,  during  the  post- 
privatization  years,  1995  through  1997. 
Since  then,  sales  of  stainless,  alloy,  and 
specialty  steel  have  been  combined  in 
Usinor's  annual  report  and  a  separate 
category  has  been  reported  for 
"processing  and  distribution."  The 
combined  sales  of  stainless,  alloy  and 
specialty  steel  ranged  from  21  to  28 
percent  of  Usinor's  consolidated  net 
sales  over  the  period  1998-2000,  while 
processing  and  distribution  ranged  from 
6  to  18  percent  over  the  same  period. 
See  Id.  In  1999.  Usinor  divested  itself  of 
its  specialty  steels  business. 

We  have  also  examined  whether  post- 
privatization  Usinor  held  itself  out  as 
the  continuation  of  the  previous 
enterprise  [e.g..  by  retaining  the  same 
name).  In  this  instance,  Usinor  retained 
its  same  name  and  there  is  no  indication 
that  the  privatized  company  held  itself 
out  as  anything  other  than  a 
continuation  of  pre-privatization 
Usinor. 

The  continuity  of  Usinor's  business 
operations  is  also  reflected  in  Usinor's 
customer  base.  Prior  to  privatization,  the 
automobile  industry  was  a  principal 
purchaser  of  Usinor's  output, 
accoimting  for  approximately  30  percent 
of  Usinor's  sales  in  1994  and  the 
construction  industry  was  its  second 
largest  purchaser,  accounting  for 
approximately  26  percent  of  Usinor's 
sales  in  1994.  See  Usinor  12/19/2002 
Questionnaire  Response,  Exhibit  6,  17- 
18.  hi  1997  and  2000,  the  automobile 
industry  was  still  Usinor's  major 
customer  (36  percent  of  Usinor's  sales  in 
1997  and  38  percent  in  2000).  The 
construction  industry  has  continued  as 
the  second  largest  purchaser:  23  percent 
in  1997,  and  15  percent  in  2000.  See 
First  Review  Prelim.  67  FR  at  31777. 

2.  Continuity  of  Production  Facilities 

Neither  product  lines  nor  production 
capacity  changed  as  a  result  of  the 
privatization,  except  those  changes  that 
occurred  in  an  ongoing  manner  in  the 
ordinary  course  of  business.  No 
facilities  or  production  lines  were  added 
or  eliminated  specifically  as  a  result  of 
the  sale.  A  comparison  of  the  Prospectus 
for  the  1995  privatization  and  Usinor's 
1997  Annual  Report  demonstrates  that 
steel  production  facilities  have 


remained  intact.  The  company  has 
continued  to  focus  on  an  "all  steel" 
strategy,  engaging  in  all  aspects  of  the 
steel  production  process  and  produces  a 
wide  variety  of  steel  products.  Finally, 
Usinor's  steel  production  facilities  did 
not  change  their  physical  locations. 

3.  Continuity  of  Assets  and  Liabilities 

Usinor  was  sold  intact,  with  all  of  its 
assets  and  liabilities.  See  Usinor  12/19/ 
2002  Questioimaire  Response,  Exhibit 
21  and  First  Review  Prelim.  67  FR  at 
31777.  While  the  GOF  continued  to  own 
a  small  percentage  of  Usinor's  shares, 
there  is  no  indication  that  it  retained 
any  of  Usinor's  assets  or  liabilities. 

4.  Retention  of  Persoimel 

Usinor's  Articles  of  Incorporation 
changed  as  a  result  of  the  privatization, 
and  the  new  Articles  of  Incorporation 
specified  new  procedures  for  electing 
the  Board  of  Directors.  New  directors 
were  elected  to  the  Board  under  the  new 
procedures.  However,  Usinor's 
Chairman  and  Chi^f  Executive  Officer 
remained  the  same  before  and  after  the 
privatization.  Similarly,  Usinor's 
workforce  did  not  change.  See  First 
Review  Prelim.  67FR  at  31777. 

Therefore,  based  on  the  facts  and  our 
analysis  of  a  variety  of  relevant  factors, 
once  privatized,  Usinor  continued  to 
operate,  for  all  intents  and  purposes,  as 
the  same  person  that  existed  prior  to  the 
privatizaton  and,  thus,  the  pre- 
privatization  subsidies  continued  to 
benefit  Usinor  even  under  private 
ownership. 

Use  of  Facts  Available 

Sections  776(a)(2)(A)  and  (B)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act, 
effective  January  1,  1995  ("the  Act"), 
require  the  use  of  facts  available  when 
an  interested  party  withholds 
information  requested  by  the 
Department,  or  when  an  interested  party 
fails  to  provide  information  required  in 
a  timely  manner  and  in  the  format 
requested.  In  selecting  from  among  facts 
available,  section  776(b)  of  the  Act 
provides  that  the  Department  may  use 
an  inference  adverse  to  the  interests  of 
a  party  if  the  Department  determines 
that  the  party  has  failed  to  cooperate  to 
the  best  of  its  ability.  Such  adverse 
inference  may  include  reliance  on 
information  derived  from  (1)  the 
petition;  (2)  a  final  determination  in  a 
coimtervailing  duty  or  an  antidimiping 
duty  investigation;  (3)  any  previous 
administrative  review,  new  shipper 
review,  expedited  antidumping  review, 
section  753  or  762  review;  or  (4)  any 
other  information  placed  on  the  record. 
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See  section  776(b)  of  the  Act;  see  also, 
19  CFR  351.308(a),  (b),  and  (c). 

Section  782(d)  of  the  Act  requires  the 
Department  to  inform  a  respondent  if 
there  are  deficiencies  in  its  responses 
and  allow  it  a  reasonable  time  to  correct 
these  deficiencies  before  the  Department 
applies  facts  available.  Even  if  the 
information  provided  is  deficient,  if  it  is 
usable  without  imdue  difficulty,  is 
timely,  is  verifiable,  can  serve  as  a 
reliable  basis  for  reaching  our 
determination,  and  if  the  party  has 
cooperated  to  the  best  of  its  ability  in 
providing  responses  to  the  Department's 
questionnaires,  section  782(e)  of  the  Act 
directs  the  Department  not  to  decline  to 
consider  deficient  submissions. 

In  the  present  review,  the  GOF  did 
not  provide  information  regarding  the 
specificity  of  benefits  under  certain 
programs  included  under  Investment/ 
Operating  Subsidies  reported  by  Usinor. 
Instead,  Uie  GOF  responded  that  "in 
view  of  the\piultiplicity  of  programs,  the 
noncoimten^ailability  of  several  of  them, 
and  the  small  amoimts  involved,  the 
GOF  has  not  imdertaken  to  provide  the 
requested  documentation."  See  GOF 
Questionnaire  Response,  dated 
December  19,  2002,  at  6-7.  Similarly, 
the  GOF  was  asked  to  provide  this 
information  in  the  investigation  segment 
of  this  proceeding  and  elected  not  to  do 
so.  See  SSSS  from  France,  d4  FR  at 
30779-80.  Thus,  the  GOF  is  aware  of  the 
specific  information  needed  by  the 
Department  and  apparently  possesses 
responsive  information,  but  has 
declined  to  provide  it  in  response  to  our 
questionnaires. 

Given  these  circimistances,  the 
Department  preliminarily  has 
determined  to  apply  facts  available, 
pursuant  to  section  776(a)(2)(A)  of  the 
Act.  Further,  we  preliminarily  find  that 
an  adverse  inference  is  warranted  in 
applying  facts  available  because,  as 
noted  above,  the  GOF  elected  not  to 
provide  information  which  it  could 
provide  and,  hence,  has  not  acted  to  the 
best  of  its  ability.  Verification,  if  one  is 
conducted,  is  not  the  appropriate  means 
for  gathering  this  information. 

Because  the  GOF  did  not  provide 
information  about  these  programs, 
including  the  distribution  of  benefits 
under  the  programs,  the  Department  is 
imable  to  make  specificity  findings. 
Therefore,  in  applying  adverse  facts 
available,  we  preliminarily  find  that 
these  programs  are  de  facto  specific.  See 
section  771(5A){D)(ii)  of  the  Act.  (Our 
analysis  of  the  financial  contribution 
and  benefit  under  these  programs  is 
discussed  below  luider  "Investment/ 
Operating  Subsidies.") 


Subsidies  Valuation  Information 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring benefits  are  allocated  over  a 
period  corresponding  to  the  average 
useful  life  ("AUL")  of  the  renewable 
physical  assets  used  to  produce  the 
subject  merchandise.  Section 
351.524(d)(2)  of  the  regulations  creates 
a  rebuttable  presumption  that  the  AUL 
will  be  taken  from  the  U.S.  Internal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System  ("the  IRS 
Tables").  For  stainless  steel  sheet  and 
strip  in  coils,  the  IRS  Tables  prescribe 
an  AUL  of  15  years. 

To  rebut  the  presumption  in  favor  of 
the  IRS  tables,  the  challenging  party 
must  demonstrate  that  the  IRS  tables  do 
not  reasonably  reflect  the  company- 
specific  AUL  or  the  country-wide  AUL 
for  the  industry  in  question,  and  that  the 
difference  between  the  company- 
specific  or  country-wide  AUL  and  the 
IRS  tables  is  significant.  See  19  CFR 
351.524(d)(2)(i).  For  this  difference  to  be 
considered  significant,  it  must  be  one 
year  or  greater.  See  19  CFR 
351.524(d)(2)(ii). 

In  this  proceeding,  Usinor  has 
calculated  a  company-specific  AUL  of 
12  years.  See  Usinor  12/19/2002 
Questionnaire  Response,  Exhibit  26.  We 
note,  however,  that  the  one  allocable 
subsidy  received  by  Usinor  and 
attributed  to  Ugine,  bonds  issued  by 
Fonds  d'Intervention  Sidenugique  (steel 
intervention  fund)  ("FIS"),  has 
previously  been  allocated  over  a 
company-specific  AUL  of  14  years.  The 
14-year  ALTL  was  calculated  in  a  remand 
determination  involving  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  France.  58  FR  37304  (July  9, 1993) 
("French  Certain  Steel")  and  was 
subsequently  used  to  allocate  this  same 
subsidy  in  SSSS  from  France  (64  FR  at 
30778)  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  From  France.  64  FR  73277, 
73280  (December  29. 1999)  {"French 
Plate").  Because  the  14-year  AUL  was 
calculated  using  company-specific 
information  and  the  information  is  more 
contemporaneous  with  the  bestowal  of 
the  subsidy  in  question  than  the 
information  underlying  Usinor's  12-year 
calculation,  we  have  continued  to  use 
the  14-year  AUL  to  allocate  the  benefits 
of  the  FIS  Bonds  in  this  proceeding. 

For  non-recurring  subsidies  to  Usinor, 
we  applied  the  "0.5  percent  expense 
test"  described  in  19  CFR  351.524(b)(2). 
Under  this  test,  we  compare  the  amount 
of  subsides  approved  imder  a  given 
program  in  a  particular  year  to  sales 


(total  or  export,  as  appropriate)  in  that 
year.  If  the  amoimt  of  subsides  is  less 
than  0.5  percent  of  sales,  the  benefits  are 
expensed  in  full  in  the  year  of  receipt 
raUier  than  allocated  over  the  AUL 
period. 


Equityworthiness  and  Creditworthiness 

In  French  Certain  Steel  and  SSSS 
from  France,  we  foimd  Usinor  to  be 
unequityworthy  fitjm  1986  through 
1988  and  uncreditworthy  from  1982 
through  1988.  See  French  Certain  Steel. 
58  FR  37304,  37305;  SSSS  from  France. 
64  FR  30774,  30778.  No  new 
information  has  been  presented  in  this 
review  to  warrant  a  reconsideration  of 
these  findings.  Therefore,  based  upon 
these  previous  findings  of 
unequityworthiness  and 
imcreditworthiness,  in  this  review,  we 
continue  to  find  Usinor  unequityworthy 
and  uncreditworthy  from  1987  through 
1988,  the  years  relevant  to  this 
proceeding. 

Benchmarks  for  Loans  and  Discount 
Rates 

As  discussed  above,  we  have 
determined  that  Usinor  was 
uncreditorthy  in  1988,  the  only  year  in 
which  it  received  a  countervailable 
subsidy  which  is  being  allocated  over 
time. 

In  accordance  with  19  CFR 
341.524(d)(3){ii),  the  discount  rate  for 
companies  considered  uncreditworthy 
is  the  rate  described  in  19  CFR 
351.505(a)(3)(iii).  To  calculate  that  rate, 
the  Department  must  specify  values  for 
four  variables:  (1)  The  probability  of 
default  by  an  imcreditworthy  company; 
(2)  the  probability  of  default  by  a 
creditworthy  company;  (3)  the  long-term 
interest  rate  for  creditworthy  borrowers; 
and  (4)  the  term  of  the  debt. 

For  the  probability  of  default  by  an 
uncreditworthy  company,  we  have  used 
the  average  cumulative  default  rates 
reported  for  the  Caa-  to  C-rated  category 
of  companies  as  published  in  Moody's 
Investors  Service,  "Historical  Default 
Rates  of  Corporate  Bond  Issuers,  1920- 
1997"  (February  1998).  For  the 
probability  of  default  by  a  creditworthy 
com[>any,  we  used  the  cumulative 
default  rates  for  investment  grade  bonds 
as  published  in  Moody's  Investor 
Service's:  "Statistical  Tables  of  Default 
Rates  and  Recovery  Rates"  (February 
1998).  For  the  commercial  interest  rate 
charged  to  creditworthy  borrowers,  we 
used  the  average  of  the  following  long- 
term  interest  rates:  medium-term  credit 
to  enterprises,  equipment  loan  rates  as 
published  by  the  OECD,  cost  of  credit 
rates  published  in  the  Bulletin  of 
Banque  de  France,  and  private  sector" 
bond  rates  as  published  by  the 
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International  Monetary  Fimd.  For  the 
tenn  of  the  debt,  we  used  the  AUL 
period  for  Usinor,  as  the  equity  benefits 
are  being  allocated  over  that  period. 

To  measure  the  benefit  from 
reimbursable  advances  received  by 
Usinor,  we  relied  on  an  average  long- 
term  interest  rate  developed  in  SSSC 
from  France  for  1989,  and  on  Usinor's 
company's-specific  borrowing  rate  for 
1995. 

I.  Programs  Preliminarily  Found  To  Be 
Countervailable 

A.  FIS  Bonds 

The  1981  Corrected  Finance  Law 
granted  Usinor  the  authority  to  issue 
convertible  bonds.  In  1983,  the  FIS  was 
created  to  implement  that  authority.  In 
1983,  1984,  and  1985,  Usinor  issued 
convertible  bonds  to  the  FIS,  which  in 
turn,  with  the  GOF's  guarantee,  floated 
the  bonds  to  the  public  and  to 
institutional  investors.  These  bonds 
were  converted  to  common  stock  in 
1986  and  1988. 

In  several  previous  cases,  the 
Department  has  treated  these 
conversions  of  Usinor's  FIS  Bonds  into 
equity  as  countervailable  equity 
infusions.  See  French  Certain  Steel,  58 
FR  at  37307;  French  Plate,  64  FR  at 
73282;  SSSS  from  France,  64  FR  at 
30779;  and  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  France,  58 
FR  6221,  6224  (January  27, 1997).  These 
equity  infusions  were  limited  to  Usinor 
and  were,  therefore,  specific  as  a  matter 
of  law  within  the  meaning  of  section 
771(5A)(D)(i)  of  the  Act.  Also,  these 
equity  infusions  provided  a  financial 
contribution  to  Usinor  within  the 
meaning  of  section  771{5)(D)(i)  of  the 
Act.  Finally,  because  Usinor  was 
unequityworthy  at  the  time  of  the 
infusions,  we  find  that  Usinor  received 
benefit  in  the  amount  of  the 
investments.  See  Section  771(5)(E)(i)  of 
the  Act. 

No  new  information  or  evidence  of 
changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
a  reconsideration  of  oui  past  findings. 
Therefore,  we  find  that  a 
countervailable  benefit  is  being 
bestowed  on  the  subject  merchandise. 
Because  the  final  year  of  the  benefit 
stream  for  the  1986  infusion  was  1999, 
i.e.,  prior  to  this  FOR,  we  find  that  there 
is  no  countervailable  benefit  to  the 
subject  merchandise  in  this  FOR  for  the 
1986  conversion.  Thus,  only  the  1988 
equity  infusion  continues  to  provide  a 
benefit  in  the  FOR. 

Pursuant  to  19  CFR  351.507(c),  we 
have  treated  the  1988  equity  infusion  as 


a  non-recxuring  subsidy  and  allocated  it 
over  time  according  to  19  CFR 
351.524(d).  Because  Usinor  was 
imcreditworthy  in  1988  [see  section 
above  on  "Subsidies  Valuation 
Information:  Equityworthiness  and 
Creditworthiness"),  we  used  an 
imcreditorworthy  discount  rate  to 
allocate  the  benefit  of  the  equity 
infusion. 

In  French  Plate,  we  attributed 
separately  to  Usinor  and  GTS  Industries 
S.A.  their  relative  portions  of  the 
benefits  from  the  equity  infusion.  See 
French  Plate,  64  FR  at  733282.  We  have 
continued  to  do  so  in  this  proceeding. 
We  note,  however,  that  the  amount 
attributed  to  the  respective  companies 
differs  from  the  amounts  in  French 
Plate.  This  is  because  of  the  revisions  to 
the  Department's  change-in-ownership 
methodology  since  the  French  Plate 
determination  as  described  in  the 
"Changes  in  Ownership"  section  above. 

Dividing  the  FOR  benefit  attributed  to 
Usinor  by  Usinor's  total  sales  of  French- 
produced  merchandise  during  the  POR, 
we  preliminarily  find  Usinor's  net 
subsidy  rate  for  this  program  to  be  1.06 
percent  ad  valorem. 

B.  Investment/Operating  Subsidies 

During  the  period  1987  through  the 
POR,  Usinor  received  a  variety  of  small 
investment  and  operating  subsidies 
from  various  GOF  agencies  and  from  the 
European  Coal  and  Steel  Community 
("ECSC").  These  subsidies  were 
provided  to  Usinor  for  research  and 
development,  projects  to  reduce  work- 
related  illnesses  and  accidents,  projects 
to  combat  water  pollution,  etc.  The 
subsidies  are  classified  as  investment, 
equipment,  or  operating  subsidies  in  the 
company's  accounts,  depending  on  how 
the  funds  are  used. 

In  SSSS  from  France  and  French 
Plate,  the  Department  determined  that 
the  funding  provided  to  Usinor  by  the 
water  boards  (les  agences  de  I'eau)  and 
certain  work/training  grants  were  not 
countervailable.  See  SSSS  from  France, 
64  FR  at  30779,  30788;  French  Plate,  64 
FR  at  73282.  Additionally,  in  the  First 
Review,  the  Department  also  found  that 
funding  provided  under  ECSC  Article 
55  was  not  countervailable.  See  First 
Review,  67  FR  62098,  and 
accompanying  "Issues  and  Decision 
Memorandum,"  at  Comment  5. 
Consistent  with  these  previous  findings, 
we  have  excluded  these  particular 
subsidies  from  the  calculation  of  the 
benefit  under  this  program. 

Other  than  the  exclusions  noted 
above,  we  preliminarily  find  that  the 
investment  and  operating  subsidies 
provide  a  financial  contribution,  as 
described  in  section  771(5)(D)(i)  of  the 


Act,  and  a  benefit,  as  described  in 
section  771(5){E)(i)  of  the  Act.  Also,  as 
discussed  above  under  "Use  of  Facts 
Available,"  we  preliminarily  find  that 
these  investment  and  operating 
subsidies  are  specific  within  the 
meaning  of  section  771{5A)(D)(ii)  of  the 
Act.  Therefore,  consistent  with  SSSS 
from  France,  64  FR  at  30779,  and 
French  Plate.  64  FR  at  73282,  we 
preliminary  find  that  these  investment 
and  operating  subsidies  are 
coimtervailable  subsidies. 

The  investment  and  operating 
subsidies  provided  through  2000  have 
already  been  determined  to  be  less  than 
0.5  percent  of  Usinor's  sales  of  French- 
produced  merchandise  in  the  relevant 
year.  See  SSSS  from  France,  64  FR  at 
30780;  French  Plate,  64  FR  at  73283; 
and  the  First  Review,  67  FR  at  62098, 
and  accompemying  "Issues  and  Decision 
Memorandum,"  at  3-4.  Therefore,  these 
benefits  were  expensed  in  the  years  of 
receipt,  in  accordance  with  19  CFR 
351.524(b)(2). 

To  calculate  the  benefit  received 
during  the  POR,  we  divided  the 
subsidies  received  by  Usinor  in  the  POR 
by  Usinor's  total  sales  of  French- 
produced  merchandise  during  the  POR. 
Accordingly,  we  preliminarily  find 
Usinor's  net  subsidy  rate  for  this 
program  to  be  0.04  percent  ad  valorem. 

C.  Funding  for  Myosotis  Project 

In  SSSS  from  France,  we  explained 
that  Usinor  received  grants  and 
reimbursable  advances  from  the  GOF  to 
fund  the  Myosotis  project  imder  three 
agreements.  We  found  that  the  amounts 
received  by  Usinor  between  1989  and 
1993  were  properly  expensed  in  the 
years  of  receipt  and,  hence,  that  there 
was  no  coimtervailable  subsidy  to  the 
subject  merchandise  from  these  grants. 
We  also  found  that,  under  the  1995 
agreement,  Usinor  received  a 
reimbursable  advance  from  the  GOF  in 
support  of  the  Myosotis  project  in  1997. 
See  SSSS  from  France,  64  FR  at  30780. 
In  the  prior  review,  Usinor  reported  that 
it  received  another  advance  in  1999 
under  the  same  1995  agreement.  The 
1997  and  1999  advances  were  to  be 
repaid  in  1999  and  2001,  respectively. 
See  First  Review  Prelim,  67  FR  at  31779. 

In  the  instant  review,  Usinor  reported 
that  it  recognized  the  entire  1999 
advance  as  a  grant  during  the  POR.  See 
Usinor  12/19/2002  Questioimaire 
Response  at  34.  The  GOF  reported  that 
Usinor  made  a  partial  repayment  on  the 
balance  outstanding  from  the  1997 
advance.  See  GOF  12/19/2002 
Questionnaire  Response  at  9. 

As  we  established  in  the  First  Review 
Prelim,  regardless  of  whether  we  treat 
the  1997  reimbursable  advance  as  a 
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grant,  which  would  have  been  expensed 
prior  to  the  POR,  or  a  zero-interest  long- 
term  loan,  which  would  yield  a  benefit 
of  zero  during  the  POR  (when  rounded 
to  the  nearest  hundredth),  we  continue 
to  find  that  the  1997  reimbiu^able 
advance  does  not  confer  a 
coimtervailable  benefit  on  subject     , 
merchandise  during  the  POR.  See  First 
Review  Prelim,  67  FR  31744,  31779. 

With  regard  to  the  conversion  of  the 
1999  reimbursable  advance  into  a  grant 
during  the  POR,  this  conversion 
constitutes  a  financial  contribution 
within  the  meaning  of  section 
771(5)(D)(i)  of  the  Act  and  confers  a 
benefit  in  the  amoimt  of  the  grant  under 
19  CFR  351.504.  The  Department 
determined  in  SSSS  from  France  that 
assistance  to  Usinor  for  the  Myosotis 
Project  was  specific.  See  SSSS  from 
France,  64  FR  at  30780.  We  have  treated 
the  benefit  of  the  conversion  as  having 
occurred  during  the  POR.  We  divided 
the  total  amount  of  the  grant  portion  of 
the  1999  advance  by  Usinor's  total  sales 
of  French-produced  sales  during  the 
POR  (i.e.,  die  year  in  which  the  1999 
reimbursable  advance  was  converted  to 
and  approved  as  a  grant).  The  result  was 
less  than  0.5  percent.  Therefore,  we 
have  expensed  the  entire  amount  of  the 
converted  1999  reimbursable  advance 
(i.e.,  the  grant  amoimt)  during  the  POR. 
See  19  CFR  351.524(b)(2).  To  calculate 
the  benefit,  we  divided  the  amount  of 
the  grant  by  Usinor's  total  sales  of 
French-produced  merchandise  during 
the  POR,  consistent  with  the  provisions 
of  19  CFR  351.504. 

Therefore,  we  preliminarily  find 
Usinor's  net  subsidy  rate  for  the  2001 
conversion  of  the  1999  reimbursable 
grant  under  this  program  to  be  0.01 
percent  ad  valorem. 

n.  Programs  Preliminarily  Found  To  Be 
Not  Countervailable 

A.  Loans  With  Special  Characteristics 
(PACS) 

In  SSSS  from  France,  we  determined 
that  Usinor  received  a  coimtervailable 
subsidy  as  a  resuU  of  the  GOF's  1986 
conversions  of  PACS  into  common 
shartts  of  Usinor.  See  SSSS  from  France, 
64  FR  at  30779.  Because  the  final  year 
of  the  benefit  stream  for  this  subsidy 
jvas  1999,  i.e.,  prior  to  this  POR,  we 
preliminarily  find  that  there  is  no 
countervciilable  benefit  to  the  subject 
merchandise  in  the  POR. 

B.  Shareholders' Advances 

In  SSSS  from  France,  we  determined 
that  Usioor  received  a  countervailable 
subsidy  as  a  result  of  shareholder 
advances  made  by  the  GOF  in  1982- 
1986.  See  SSSS  from  France.  64  FR  at 


30779.  Because  the  final  year  of  the 
benefit  streams  for  these  advances  was 
1999,  i.e.,  prior  to  this  PQR,  we 
preliminarily  find  that  there  is  no 
countervailable  benefit  to  the  subject 
merchandise  in  the  POR. 

C.  Electric  Arc  Furnace 

In  SSSS  from  France,  we  explained 
that  the  GOF  had  agreed  to  provide 
Usinor  with  reimbursable  advances  to 
support  the  company's  efforts  to 
increase  the  efficiency  of  the  melting 
process,  the  first  stage  in  steel 
production.  See  SSSS  from  France,  64 
FR  at  30780.  Because  the  first 
disbursements  were  not  to  be  made 
until  1998,  i.e.,  after  the  POI  in  SSSS 
from  France,  the  Department  found  no 
benefit  during  the  POI.  See  SSSS  from 
France,  64  FR  at  30780.  hi  French  Plate, 
the  Department  also  found  no  benefit 
during  the  POI  (1998).  because  the 
reimbursable  advance  was  treated  as  a 
contingent  liability  loan  and  no 
payment  would  be  due  on  a  comparable 
commercial  loan  until  1999.  See  French 
Plate,  64  FR  at  73284. 

In  the  present  review,  Usinor  reported 
that  it  received  reimbursable  advances 
under  this  program  in  1998  and  1999, 
and  that  the  program  was  phased  out  in 
1999  and  2000.  See  Usinor  12/19/2002 
Questionnaire  Response  at  35-36.  These 
advances  were  approved  in  1995,  with 
repayments  in  2002  and  2005, 
respectively.  Usinor  further  reported 
that  no  new  advances  were  received 
during  the  POR.  See  Usinor  12/19/2002 
Questionnaire  Response  at  36. 

We  divided  the  total  amount 
approved  by  the  GOF  for  this  project  by 
Usinor's  total  sales  of  French-produced 
merchandise  in  1995,  the  year  the 
reimbursable  advances  were  approved. 
The  result  was  less  than  0.5  percent. 
Therefore,  if  these  reimbursable 
advances  were  treated  as  grants,  they 
would  be  expensed  prior  to  the  POR. 
See  19  CFR  351.505(d)(2)  and 
351.524(b)(2).  Alternatively,  we 
calculated  the  possible  benefit  to  Usinor 
if  the  reimbursable  advances  were 
treated  as  zero-interest  long-term  loans. 
See  19  CFR -351. 505(d)(1).  The  benefit 
(when  rounded  to  the  nearest 
hundredth)  is  zero  during  the  POR. 

Therefore,  we  have  not  analyzed  these 
reimbursable  advances  further  and 
preliminarily  find  that  they  do  not 
confer  a  countervailable  benefit  on  the 
subject  merchandise  during  the  POR. 

D.  Conditional  Advances 

In  SSSS  from  France,  we  explained 
that  Usinor  received  a  conditional 
advance  from  the  GOF  in  connection 
with  a  project  aimed  at  developing  a 
new  type  of  steel  used  in  the  production 


of  catalytic  converters.  See  SSSS  from 
France.  64  FR  at  30780.  Payments  were 
received  by  Usinor  in  1992  and  1995. 
Repayment  of  the  conditional  advance 
was  contingent  upon  sales  of  the 
product  resulting  from  the  project 
exceeding  a  set  amount.  We  found  that 
no  repayment  had  been  made  and  we 
treated  the  advance  as  a  countervailable 
short-term,  interest-free  loan.  In  the 
present  review,  Usinor  reported  a 
balance  outstanding  in  the  POR  and  that 
it  received  no  new  assistance  under  this 
program.  See  Usinor  12/19/2002 
Questioimaire  Response  at  32. 

Assuming  the  conditional  advance 
was  approved  in  either  1991  or  1992,  we 
divided  the  total  amount  received  by 
Usinor's  total  sales  of  French-produced 
merchandise  in  each  of  those  years.  The 
result  in  both  instances  was  less  than 
0.5  percent.  Therefore,  if  the  conditional 
advance  were  treated  as  a  grant,  it 
would  have  been  expended  prior  to  the 
POR.  See  19  CFR  351.505(d). 
Alternatively,  we  have  calculated  the 
possible  benefit  to  Usinor  if  the 
outstanding  amount  of  the  conditional 
advance  were  treated  as  a  zero-interest 
long-term  loan.  See  19  CFR 
351.505(d)(1).  The  benefit  (when 
rounded  to  the  nearest  hundredth)  is 
zero  during  the  POR. 

Therefore,  we  have  not  analyzed  the 
conditional  advance  further  and 
preliminarily  find  that  it  does  not  confer 
a  countervailable  benefit  on  the  subject 
merchandise  during  the  POR. 

m.  Programs  Preliminary  Found  To  Be 
Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  find  that  neither 
Usinor  nor  its  affiliated  companies  that 
produce  subject  merchandise  received 
benefits  under  the  following  programs 
during  the  POI: 


A.  ESF  Grants 

In  SSSS  from  France  and  French 
Plate,  we  found  that  certain  Usinor 
companies  had  received  grants  under 
the  European  Social  Fund  ("ESF")  for 
worker  training,  and  that  the  grants 
provided  countervailable  subsidies. 
Normally,  the  Department  treats  benefits 
from  worker  training  programs  to  be 
recurring.  See  CFR  351.524(c)(1). 
However,  we  have  foimd  in  several 
cases  that  ESF  grants  relate  to  specific, 
individual  projects  that  require  separate 
approval  and,  hence,  should  be  treated 
as  non-recurring  grants.  See,  e.g.,  SSSS 
from  France,  64  FR  at  30781;  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Wire  Rod  from  Italy,  63  FR  40474,  40488 
(July  29. 1998). 
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Because  ESF  grants  are  non-recurring 
subsidies  and  potentially  allocable  over 
time,  we  reviewed  SSSS  from  France 
and  French  Plate  regarding  past 
disbursements  to  Usinor  under  this 
program.  In  SSSS  from  France,  we 
determined  that  ESF  grants  received  in 
1995  and  1997  were  less  than  0.5 
percent  of  Ugine's  sales  in  those  years. 
Hence,  the  benefits  of  those  ESF  grants 
were  expensed  in  the  years  of  receipt. 
See  SSSS  from  France.  64  FR  30781.  hi 
French  Plate,  an  ESF  grant  received  in 
1998  by  CLI,  a  Usinor  subsidiary,  was 
also  expensed  in  the  year  of  receipt.  In 
the  First  Review,  we  determined  that  the 
program  was  not  used  in  2000.  See  First 
Review,  67  FR  at  62098,  and  the 
accompanying  "Isseus  and  Decision 
Memorandum,"  at  "Programs 
Determined  To  Be  Not  Used." 
Therefore,  we  find  that  ESF  grants 
received  by  Usinor  and  its  affiliates 
prior  to  the  FOR  do  not  confer  a 
countervailable  benefit  on  the  subject 
merchandise  during  the  FOR.  Moreover, 
in  the  present  review,  Usinor  reported 
that  it  did  not  receive  any  additional 
ESF  grants  during  the  FOR.  See  12/19/ 
2002  Response  at  36. 

B.  Export  Financing  under  Natexis 
Banque  Programs 

C.  DATAR  Regional  Development 
Grants  (PATs) 

D.  DATAR  50  Percent  Taxing  Scheme 

E.  DATAR  Tax  Exemption  for  Industrial 
Expansion 

F.  DATAR  Tax  Credit  for  Companies 
Located  in  Special  Investment  Zone 

G.  DATAR  Tax  Credits  for  Research 
H.  GOF  Guarantees 

I.  Long-term  Loans  from  CFDI 
}.  Resider  I  and  II  Programs 
K.  Youthstart 
L.  ECSC  Article  54  Loans 

M.  ECSC  Article  56(2)(b)  Redeployment/ 
Readaptation  Aid 
N.  ERDF  Grants 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  Usinor.  For 
the  period  January  1,  2001,  through 
December  31,  2001,  we  preliminarily 
find  Usinor 's  net  subsidy  rate  to  be  1.11 
percent.  The  calculations  will  be 
disclosed  to  the  interested  parties  in 
accordance  with  section  351.224(b)  of 
the  regulations. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  ("BCBP")  to  collect 
cash  deposits  of  estimated 


countervailing  duties  at  the  rate  of  1.11 
percent  on  the  f.o.b.  value  of  all 
shipments  of  the  subject  merchandise 
from  Usinor  and  its  affiliates  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

For  companies  that  were  not  named 
in  our  notice  initiating  this 
administrative  review,  we  will  instruct 
BCBP  to  collect  cash  deposits  of 
estimated  countervailing  duties  at  the 
most  recent  company-specific  or 
country-wide  rate  applicable  to  the 
company.  Accordingly,  the  cash  deposit 
rates  th^  will  be  applied  to  non- 
reviewed  companies  covered  by  this 
order  are  those  established  in  the 
Amended  Final  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  the  Republic  of  Korea;  and  Notice 
of  Countervailing  Duty  Orders:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
France,  Italy,  and  the  Republic  of  Korea, 
64  FR  42923  (August  6, 1999).  These 
rates  shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested. 

Wnile  the  countervailing  duty  deposit 
rate  for  Usinor  and  its  affiliates  may 
change  as  a  result  of  this  administrative 
review,  we  have  been  enjoined  from 
liquidating  any  entries  of  the  subject 
merchandise  after  August  6,  1999. 
Consequently,  we  do  not  intend  to  issue 
liquidation  instructions  for  these  entries 
until  such  time  as  the  injunction,  issued 
on  December  22,  1999,  is  lifted. 

Public  Comment 

Interested  parties  may  submit  written 
arguments  in  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
See  19  CFR  351.309(c)(ii).  Rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  may  be  filed  not  later  than  five 
days  after  the  date  of  filing  the  case 
briefs.  19  CFR  351.309(d)(1).  Parties 
who  submit  briefs  in  this  proceeding 
should  provide  a  summary  of  the 
arguments  not  to  exceed  five  pages  and 
a  table  of  statutes,  regulations,  and  cases 
cited.  Copies  of  case  briefs  and  rebuttal 
briefs  must  be  served  on  interested 
parties  in  accordance  with  19  CFR 
351.303(f). 

Interested  parties  may  request  a 
hearing  within  30  days  after  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  ordinarily  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  19  CFR 
351.310(c). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 


client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(ii),  are  due.  19  CFR 
351.305(b). 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review  within  120  days  from  the 
publication  of  these  preliminary  results. 

This  administrative  review  and  netice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  5,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration 

(FR  Doc.  03-11620  Filed  5-8-03;  8:45  am) 
BILUNG  CODE  3S1(M>S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  032003A] 

Endangered  Species;  File  No.  1189 

AGErilCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  modification. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
James  P.  Kirk,  USAE  Waterways 
Experiment  Station,  CEWES-ER-A,  3909 
Hails  Ferry  Road,  Vicksbiurg, 
Mississippi  39180-6199  has  been  issued 
a  modification  to  scientific  research 
Permit  No.l  189. 

ADDRESSES:  The  amendment  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and. 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeimifer  Jefferies  or  Gene  Nitta, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
February  25,  2002,  and  on  July  18,  2002, 
notices  were  published  in  the  Federal 
Register  [(67  FR  8526)  and  (67  FR 
47351),  respectively]  that  modifications 
of  Permit  No.  1189,  issued  April  22, 
1999  (64  FR  23281),  had  been  requested 
by  the  above-named  individual.  The 
requested  modifications  have  been 
granted  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
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amended  (ESA;  16  U.S.C.  1531  etseq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Permit  No.  1189  authorizes  the  permit 
holder  to  capture  300  shortnose 
sturgeon  annually  by  gill  net  or  trot 
lines  in  the  Ogeechee  River,  Georgia, 
then  measure,  tag,  weigh,  and  release 
them.  Twenty  of  these  may  be  surgically 
implanted  with  radio/sonic  tags  and 
tracked.  Accidental  mortalities  are  not 
to  exceed  one  shortnose  sturgeon  per 
year.  The  issuance  of  this  modification 
extends  the  permit's  expiration  date  to 
December  31,  2004  and  adds  trawling  as 
a  sampling  method  for  the  purpose  of 
capturing  shortnose  sturgeon  less  than 
eight  years  of  age. 

Issuance  of  this  modification,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  May  2,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-11616  Filed  5-8-03;  8:45  am) 

BILUNG  COOE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  ttie  Paperless  ELVIS 
(Electronic  Visa  Information  System) 
Requirement  for  Certain  Cotton,  Wool, 
Man-Made  Fiiser,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
ttie  Republic  of  Korea 

May  5,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Biireau  of  Customs  and 

Border  Protection  eliminating  the  paper 

visa  requirement. 

EFFECTIVE  DATE:  May  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Shikha  Bhatnagar,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 


Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  an  exchange  of  notes  on  March  6, 
2003  and  March  20,  2003,  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea  agreed  to  the 
paperless  Electronic  Visa  Information 
System  (ELVIS).  This  arrangement 
provides  for  electronic  transmission  of 
visa  information  to  the  Bureau  of 
Customs  and  Border  Protection  by  the 
Government  of  the  Republic  of  Korea  for 
textiles  and  textile  products  exported  to 
the  United  States  which  describes  the 
shipment  and  includes  the  visa  number 
assigned  to  the  shipment.  The 
transmission  certifies  the  coimtry  of 
origin  and  authorizes  the  shipment  to  be 
charged  against  any  applicable  quota. 

Effective  on  May  19,  2003,  for  entry 
into  the  United  States,  the  paper  visa 
requirement  is  eliminated  for  textiles 
and  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  on  or  after  May  19,  2003. 
The  Govenmient  of  the  Republic  of 
Korea  must  issue  an  ELVIS  transmission 
for  each  shipment  of  textiles  and  textile 
products  exported  on  or  after  May  19, 
2003.  For  exempt  product  shipments, 
the  paper  exempt  certification  remains 
unchanged  and  an  ELVIS  transmission 
is  not  required. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  the  Bureau  of  Customs 
and  Border  Protection  to  eliminate  the 
paper  visa  requirement  and  to  require 
an  ELVIS  transmission  for  shipments  of 
certain  textiles  and  textile  products, 
produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  to  the 
United  States  on  or  after  May  19,  2003. 
A  description  of  the  textile  and  apparel 
categories  in  terms  of  HTS  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  See  also  61  FR  69082, 
published  on  December  31,  1996;  and 
56  FR  18574,  published  on  April  23, 
1991,  as  amended. 

Goods  integrated  into  GATT  1994  in 
Stages  n  and  III  by  the  United  States 
will  not  require  an  ELVIS  transmission 
(see  Federal  Register  notices  63  FR 
53881,  published  on  October  7,  1998 
and  66  FR  63225,  published  on 
December  5,  2001).  An  ELVIS 
transmission  will  continue  to  be 
required  for  non-integrated  products. 

mterested  persons  are  advised  to  take 
all  necessary  steps  to  ensiu«  that  textile 
products  that  enter  into  the  United 
States  for  consimiption,  or  withdrawn 
from  warehouse  for  consimiption,  vtrill 
meet  the  visa  requirements  set  forth  in 


the  letter  published  below  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

May  5,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington.  DC  20229. 

Dear  Conunissioner:  this  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  24,  1996,  as  amended,  by 
the  Chairman,  Conunittee  for  the 
Implementation  of  Textile  Agreements,  that 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  the 
Republic  of  Korea  for  which  the  Government 
of  the  Republic  of  Korea  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission,  or 
exempt  certification. 

Effective  on  May  19,  2003.  the  paper  visa 
will  no  longer  be  required  for  the  entry  of 
shipments  of  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  to  the  United  States  on 
or  after  May  19,  2003.  For  exempt  product 
shipments,  the  paper  exempt  certification 
will  remain  unchanged. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Executive  Order  11651  of 
March  3, 1972,  as  amended;  and  pursuant  to 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing  and  the  Electronic  Visa 
Information  System  (ELVIS)  Arrangement  of 
March  6,  2003  and  March  20,  2003  between 
the  Government  of  the  United  States  and  the 
Republic  of  Korea;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  May  19,  2003,  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.  the  50  states,  tbe  District  of 
Columbia  and  the  Conunonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469,  600- 
670.  and  800-899,  including  part  categories 
and  merged  categories,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  on  or  after  May  19,  2003  for  which 
the  Republic  of  Korea  has  not  issued  an 
Electronic  Visa  Information  System  (ELVIS) 
transmission  fully  described  below.  Exempt 
product  shipments  do  not  require  an  ELVIS 
transmission.  The  list  of  part  categories, 
merged  categories  and  exempt  products 
remains  unchanged. 

An  ELVIS  message  must  accompany  each 
commercial  shipment  of  the  aforementioned 
textile  products. 

A.  Each  ELVIS  transmission  shall  include 
the  following  information: 

a.  The  visa  number:  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format 
beginning  with  one  numeric  digit  for  the  last 
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digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  code  specified  by  the 
International  Organization  for 
Standardization  (ISO)  (The  code  for  Korea  is 
KR),  and  a  six  digit  numerical  serial  number 
identifying  the  shipment;  e.g.,  3KR123456. 

b.  The  date  of  issuance:  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

r.  The  correct  category(s),  merged 
category(s),  part  category(s),  quantity(s).  and 
unit(s)  of  quantity  of  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Etepartment  of  Commerce  Correlation  and  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States.  Annotated  or  successor 
documents.  Quantities  must  be  quoted  in 
whole  numbers.  Decimals  or-fractions  will 
not  be  accepted. 

d.  The  manufacturer  ID  code. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

a.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  the  Republic 
of  Korea; 

b.if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following 
information: 

i.  visa  number 

ii.  category,  part  category,  or  merged 
category 

iii. quantity 

iv.  unit  of  measure 

V.  date  of  issuance 

vi.  manufacturer  ID  number 

c.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer,  or  the  Customs 
broker  acting  as  an  agent  on  behalf  of  the 
importer,  with  regard  to  any  of  the  following: 

i.  visa  number 

ii.  category,  part  category,  or  merged 
category 

iii.  unit  of  measure 

d. If  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted. 

e.  If  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment, 
or  cancelled,  except  when  entry  has  already 
been  made  using  the  visa  number. 

C.  A  new.  correct  ELVIS  transmission  from 
the  Republic  of  Korea  is  required  before  a 
shipment  that  has  been  denied  entry  for  one 
the  circumstances  mentioned  above  will  be 
released. 

D.  Visa  waivers  will  only  be  accepted  if  the 
shipment  qualifies  for  a  one-time  special 
purpose  shipment  that  is  not  part  of  ^ 
ongoing  commercial  enterprise.  A  visa 
waiver  may  be  issued  by  the  Department  of 
Commerce  at  the  request  of  the  Korea 
Embassy  in  Washington,  DC.  A  visa  waiver 
only  waives  the  requirements  to  present  an 
ELVIS  transmission  at  entry,  and  does  not 
waive  any  quota  requirements. 

E.  In  the  event  of  a  systems  failure, 
shipments  will  not  be  released  for  twenty- 
four  hours  or  1  calendar  day.  If  system  failure 
exceeds  twenty-four  hours  or  1  calendar  day, 
for  the  remaining  period  of  the  system 
failure,  the  Bureau  of  Customs  and  Border 
Protection  will  release  shipments  on  the 
basis  of  the  visa  data  provided  by  the 
Republic  of  Korea.  The  Republic  of  Korea 
will  retransmit  all  data  that  was  affected  by 
the  systems  failure  when  the  system  is 
functioning  normally. 


F.  If  a  shipment  from  the  Republic  of  Korea 
is  allowed  entry  into  the  commerce  of  the 
United  States  with  an  incorrect  ELVIS 
transmission,  or  no  ELVIS  transmission,  and 
redelivery  is  requested  but  caimot  be  made, 
the  shipment  will  be  charged  to  the 
applicable  category  quota. 

Other  Provisions 

A.  The  date  of  export  is  the  actual  date  the 
merchandise  finally  leaves  the  country  of 
exportation.  For  merchandise  exported  by 
vessel,  this  is  the  day  on  which  the  carrier 
departs  the  last  port  in  the  country  of  origin. 

B.  Merchandise  imported  for  the  personal 
use  of  the  importer  and  not  for  resale, 
regardless  of  value,  and  properly  marked 
commercial  sample  shipments  valued  at  U.S. 
S800  or  less  do  not  require  an  ELVIS 
transmission  or  an  exempt  certification  for 
entrj'  and  shall  not  be  charged  to  the 
agreement  levels. 

C.  For  exempt  products  shipments,  the 
paper  exempt  certification  remains 
unchanged  and  an  ELVIS  transmission  is  not 
required. 

Goods  integrated  into  GATT  1994  in  Stages 
II  and  III  by  the  United  States  will  not  require 
an  ELVIS  transmission  (see  Federal  Register 
notices  63  FR  53881,  published  on  October 
7,  1998  and  66  FR  63225,  published  on 
December  5.  2001,  respectively).  An  ELVIS 
transmission  will  continue  to  be  required  for 
non-integrated  products. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fall  with  the  foreign  affairs  exception 
to  the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-11528  Filed  5-8-03;  8:45  am) 

BILUNG  CO06  3510-OR-S 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  Office  of  Management 
and  Budget  has  approved  this 
information  collection  through 
September  30,  2003. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  Jime  9,  2003. 

Titie,  Form  Number  and  OMB 
Number:  Application  for  Correction  of 
Military  Records  Under  the  Provisions 
of  Title  10.  U.S.  Code,  Section  1552;  DD 
Form  149;  OMB  Control  Number  0704- 
0003. 


Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Number  of  Respondents:  25,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  25,000. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  12,500. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  for 
all  Service  personnel  (current  and 
former  service  members)  to  apply  to 
their  respective  Boards  for  Correction  of 
Military  Records  (BCMR)  for  a 
correction  of  their  military  records 
imder  Title  10,  United  States  Code 
Section  1552.  The  BCMRs  of  the 
Services  are  the  highest  administrative 
boards  and  appellate  review  authorities 
in  the  Services  for  the  resolution  of 
military  disputes.  The  Service 
Secretaries,  acting  through  the  BCMRs, 
are  empowered  with  broad  powers  and 
are  duly  boimd  to  correct  records  if  an 
error  or  injustice  exists.  The  range  of 
issues  includes,  but  is  not  limited  to 
awards,  clemency  petitions  (of  courts- 
martial  sentences),  disabilities, 
evaluation  reports,  home  of  record, 
memoranda  of  reprimands,  promotions, 
retirements,  separations,  survivor 
benefit  plans,  and  titling  decisions  by 
law  enforcement  authorities. 

This  information  collection  is  needed 
to  provide  ciurent  and  former  service 
members  with  a  method  through  which 
to  request  correction  of  a  military 
record,  and  to  provide  the  Services  with 
the  basic  data  needed  to  process  the 
request. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD, 
Room  10236,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.    _ 

Written  requests  for  copies  of  the 
information  collection  should  be  sent  to 
Mr.  Cushing,  WHS/DIOR,  1215  Je&erson 
Davis  Highway,  Suite  1204,  Arlington, 
VA  22202-4302. 

Dated:  April  25,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-11563  Filed  5-8-03;  8:45  am] 

BILLING  CODE  S001-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  June  9,  2003. 

Title,  Form,  and  OMB  Number: 
Medical  Information  Questionnaire; 
DSS  FL  14a;  OMB  Number  0704-0206. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1 1 ,700. 

Responses  Per  Respondent:  1. 

Annual  Responses:  11,700. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  5,850. 

Needs  and  Uses:  The  specific 
objective  of  a  personnel  security 
investigation  is  to  elicit  information 
concerning  the  loyalty,  character,  and 
reliability  of  the  individual  being 
investigated  to  ascertain  his  or  her 
suitability  for  a  position  of  trust.  The 
DoD  adjudicator  may  determine  if  it  is 
clearly  consistent  with  the  interests  of 
national  security  to  grant  the  individual 
access  to  classified  information. 
Adjudicative  determinations  are  made 
in  accordance  with  DoD  5200. 2-R, 
"DoD  Personnel  Security  Program." 
This  regulation  specifies  medical 
information  that  is  to  be  obtained  from 
records  and  physicians  when  there  is  an 
indication  of  a  history  of  mental  or 
nervous  disorder,  use  or  abuse  of 
prescribed  or  illegal  drugs,  or  abuse  or 
excessive  use  of  alcohol.  The 
information  provides  the  adjudicator 
with  a  complex  picture  of  the  individual 
to  determine  whether  the  individual 
should  be  granted  access  to  classified 
information. 

Affected  Public:  Individuals  or 
Households:  Business  or  Other  For- 
Profit. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  2202-4302. 

Dated:  April  25,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-11564  Filed  5-«-03;  8:45  am] 

BILUIMj  code  5001 -0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Coliection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of^e  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  8,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  Collection  should  be  sent  to 
the  Defense  Finance  and  Accoimting 
Service— Cleveland,  DFAS-CL/PDS, 
ATTN:  Addie  El-Amin,  1240  E.  9th 
Street,  Cleveland,  CL  44199. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Addie  El-Amin,  216-522-6096. 

Title,  Associated  Form,  and  OMB 
Number:  Physician  Certificate  for  Child 
Annuitant,  DD  Form  2828,  OMB  License 
0730-0011. 

Needs  and  Uses:  This  form  is  required 
and  must  be  on  file  to  support  an 
incapacitation  occurring  prior  to  age  18. 
The  form  provides  the  authority  for  the 
Directorate  of  Annuity  Pay,  Defense 


Finance  and  Accounting  Service — 
Cleveland  (DFAS-CL/PD)  to  establish 
and  pay  a  Retired  Serviceman's  Family 
Protection  Plan  (RSFPP)  or  Survivor 
Benefit  Plan  (SBP)  annuity  to  the 
incapacitated  individual. 

Affected  Public:  Incapacitated  child 
annuitants,  and/or  their  legal  guardians, 
custodians  and  legal  representatives. 

Annual  Burden  Hours:  240  hours. 

Number  of  Respondents:  120. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  2 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  form  will  be  used  by  the 
Directorate  of  Annuity  Pay,  Defense 
Finance  and  Accoimting  Service — 
Cleveland  PFAS-CL/PD),  in  order  to 
establish  and  start  the  aimuity  for  a 
potential  child  annuitant.  When  the 
form  is  completed,  it  will  serve  as  a 
.medical  report  to  substantiate  a  child's 
incapacity.  The  law  requires  that  an 
unmarried  child  who  is  incapacitated 
must  provide  a  current  certified  medical 
report.  When  the  incapacity  is  not 
permanent  a  medical  certification  must 
be  received  by  DFAS-CL/PD)  every  two 
years  in  order  for  the  child  to  continue 
receiving  annuity  payments. 

Dated:  April  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-11565  Filed  5-8-03;  8:45  am] 

BILLING  CODE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  , 

Defense  Business  Practice 
implementation  Board;  Notice  of 
Advisory  Committee  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Business  Practice 
Implementation  Board  (DBB)  will  meet 
in  open  session  on  Wednesday,  May  14, 
2003,  at  the  Pentagon,  Washington,  DC 
fi-om  0830  imtil  12  p.m.  The  mission  of 
the  DBB  is  to  advise  the  Senior 
Executive  Coimcil  (SEC)  and  the 
Secretary  of  Defense  on  eff^ective 
strategies  for  implementation  of  best 
business  practices  of  interest  to  the 
Department  of  Defense.  At  this  meeting, 
the  Board's  Acquisition,  Human 
Resources,  Financial  Management,  and 
General  Management  related  task  groups 
will  deliberate  on  their  findings  and 
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proposed  recominendatidns  related  to 
tasks  assigned  earlier  this  year. 
Additional  task  groups  may  deliberate 
on  proposed  recommendations. 

DATES:  Wednesday.  May  14.  2003.  8:30 
a.m.  to  12  p.m. 

ADDRESSES:  Pentagon,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

DBB  may  be  contacted  at:  Defense 
Business  Practice  Implementation 
Board,  1100  Defense  Pentagon,  Room 
2E314,  Washington,  DC  20301-1100,  via 
E-mail  at  DBB  @osd. pentagon. mil,  or  via 
phone  at  (703)  695-0505. 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  wish  to  attend  the 
meeting  must  contact  the  Defense 
Business  Practices  Implementation 
Board  no  later  than  Wednesday,  May  7 
for  further  information  about  admission 
as  seating  is  limited.  Additionally,  those 
who  wish  to  make  oral  comments  or 
deliver  written  comments  should  also 
request  to  be  scheduled,  and  submit  a 
written  text  of  the  comments  by  Friday, 
May  2  to  allow  time  for  distribution  to 
the  Board  members  prior  to  the  meeting. 
Individual  oral  comments  will  be 
limited  to  five  minutes,  with  the  total 
oral  comment  period  not  exceeding 
thirty-minutes. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  03-11585  Filed  5-&-03;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting  date  change. 

SUMMARY:  On  Thursday,  March  6.  2003 
(68  PR  10704),  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  Task  Force 
on  Enabling  Joint  Force  Capabilities. 
The  Task  Force  meeting  originally 
scheduled  May  20,  2003,  has  been 
rescheduled  to  May  12,  2003,  in 
Washington.  DC. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-11584  Filed  5-8-03;  8:45  am] 

BILLING  COOES001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary    - 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

AGENCY:  Department  of  E)efense. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act  (Pub.  L.  92^63), 

announcement  is  made  of  the  following 

Committee  meeting: 

DATES:  June  11,  2003  from  8  a.m.  to  5:35 

p.m. 

ADDRESSES:  901  North  Stuart  Street. 

Suite  804.  Arlington.  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Veronica  Rice.  SERDP  Program  Office. 

901  North  Stuart  Street.  Suite  303. 

Arlington,  VA  or  by  telephone  at  (703) 

696-2119. 

SUPPLEMENTARY  INFORMATION: 

Matters  To  Be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  fimds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

Dated:  May  2,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-11583  Filed  5-8-03;  8:45  am] 
BILLING  cooe  5001-0e-«i 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Inspector  General; 
Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Inspector  General, 

DoD. 

ACTION:  Notice  to  Amend  Systems  of 

Records. 

SUMMARY:  The  Office  of  the  Inspector 
General,  DoD,  is  amending  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  June 
9.  200i  unless  comments  are  received 
which  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  Office  of 
the  Inspector  General.  Department  of 
Defense.  400  Army  Navy  Drive,  Room 
201,  Arlington,  VA  22202^704. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  E.  Caucci  at  (703)  604-9786. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Inspector  General,  DoD,  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  fi-om 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of  • 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  £unended.  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

CIG-09 

SYSTEM  NAME: 

Personnel  Security  Clearance/ 
Eligibility  Data  (February  22,  1993,  58 
FR  10213). 

CHANGES: 


SYSTEM  NAME: 

Replace  entry  with  'Security 
Management  and  Access  Files'. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  7 

Delete  entry  and  replace  with  'All 
civilian,  contractor,  and  military 
personnel  of  the  Office  of  the  Inspector 
General  of  the  Department  of  Defense 
(OIG  DoD)  who  have  been  found  eligible 
for  employment/assignment,  and  who 
qualify  and  are  eligible  to  occupy 
sensitive  positions,  perform  sensitive 
duties,  or  for  access  to  classified 
information.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Records  of  each  individual  associated 
with  personnel  security  functions. 
These  records  also  include,  but  are  not 
limited  to,  individual's  name;  Social 
Security  Number;  date  and  place  of 
birth;  current  employment  status;  duty 
address;  security  training;  an 
individual's  qualification  and  eligibility 
to  occupy  sensitive  positions,  perform 
sensitive  duties,  or  for  access  to 
classified  information;  certificates  of 
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clearance;  security  violations; 
identification  badge  records,  courier 
authorizations,  and  access  control 
records."    ,, 

*    *    H    *    * 

RETRIEVABILrrY: 

Delete  entry  and  replace  with 
'Information  is  retrieved  by  individual's 
name,  Social  Security  Number,  and  date 
and  place  of  birth.' 

SAFEGUARDS: 

Delete  entry  and  replace  with  'Access 
to  building  is  protected  by  guards 
requiring  positive  identification  for 
admission.  Access  to  computerized  files 
is  password  protected,  and  is  limited  to 
authorized  users  having  a  need-to-know 
in  the  performance  of  their  official 
duties.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  Paper 
records  are  destroyed  when  superseded, 
obsolete  or  upon  notification  of  death, 
or  no  later  than  5  years  after  transfer  or 
separation  of  the  individual. 

Electronic  records  are  deleted  after 
dissemination,  revision  or  updating  is 
complete,  or  within  180  days  after  the 
paper  copy  has  been  produced." 


CIG-09 
SYSTEM  NAME: 

Security  Management  and  Access 
Files.         II 

SYSTEM  LOCATION: 

Office  of  Seciu-ity,  Office  of  the  Chief 
of  Staff,  Office  of  the  Inspector  General 
of  the  Department  of  Defense,  400  Army 
Navy  Drive,  Arlington,  VA  22202-4704. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  civilian,  contractor,  and  military 
personnel  of  the  Office  of  the  Inspector 
General  of  the  Department  of  Defense 
(OIG  DoD)  who  have  been  found  eligible 
for  emplo3rment/^ssignment,  and  who 
qualify  and  are  eligible  to  occupy 
sensitive  positions,  perform  sensitive 
duties,  or  for  access  to  classified 
information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  each  individual  associated 
with  persoimel  security  functions. 
These  records  also  include,  but  are  not 
limited  to,  individual's  name;  Social 
Security  Number;  date  and  place  of 
birth;  current  employment  status;  duty 
address;  security  training;  an 
individual's  qualification  and  eligibility 
to  occupy  sensitive  positions,  perform 
sensitive  duties,  or  for  access  to 
classified  information;  certificates  of 


clearance;  security  violations; 
identification  badge  records,  cornier 
authorizations,  and  access  control 
records. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.  10450,  Security  Requirements  for 
Government  Employment,  as  amended; 
DoD  5200. 2-R,  DoD  Personnel  Security 
Program  Regulation;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

This  record  system  is  used  by  OIG 
Management  officials  to  control  the 
number  of,  and  level  of,  sensitive 
positions;  identify  personnel  assigned  to 
these  positions;  and  to  determine 
whether  personnel  have  been  granted  a 
clearance  and  the  level  of  such 
clearance  or  access  authorized. 
.  Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  die  purposes  of  such  uses: 

In  ad(ution  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specffically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  on  the  clearance/ 
eligibility  status  of  individuals  may  be 
provided  to  the  appropriate  clearance 
access  officials  of  other  agencies  when 
necessary  in  the  course  of  official 
business.  Certifications  of  clearance  are 
issued  to  officials  of  other  agencies 
when  necessary  in  the  course  of  official 
business. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  folders; 
computer  printouts  and  automated  data 
base  files. 

RETRIEVABIUTY: 

Information  is  retrieved  by 
Individual's  name.  Social  Security 
Number,  and  date  and  place  of  birth. 

SAFEGUARDS: 

Access  to  building  is  protected  by 
guards  requiring  positive  identification 
for  admission.  Access  to  computerized 
files  is  password  protected,  and  is 
limited  to  authorized  users  having  a 
need-to-know  in  the  performance  of 
their  official  duties. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  destroyed  when 
superseded,  obsolete  or  upon 


notification  of  death,  or  no  later  than  5 
years  after  transfer  or  separation  of  the 
individual. 

Electronic  records  are  deleted  after 
dissemination,  revision  or  updating  is 
complete,  or  within  180  days  after  the 
paper  copy  has  been  produced. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Seciuity,  Office  of   ' 
the  Chief  of  Staff,  Office  of  the  Inspector 
General  of  the  Department  of  Defense, 
400  Army  Navy  Drive,  Arlington,  VA 
22202-4704. 

NOTIFICATKW  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  400  Army  Navy 
Drive,  Arlmgton,  VA  22202^704. 

Written  request  should  contain  the 
individual's  full  name,  Social  Security 
Number,  date  and  place  of  birth,  current 
address  and  telephone  nimibers  of  the 
individual  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief,  Freedom  of  Information  Act/ 
Privacy  Act  Office,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 

Written  request  should  contain  the 
individual's  full  name,  Social  Security 
Number,  date  and  place  of  birth,  current 
address  and  telephone  numbers  of  the 
individual  requester. 

For  personaJ  visits,  the  individual 
shoidd  be  able  to  provide  some 
acceptable  identification,  that  is  driver's 
license  or  employing  office 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  or  may 
be  obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES  . 

Certificates  of  clearance  and/or  record 
of  personnel  security  investigations 
which  are  completed  during  a  review  of 
reports  of  investigations  conducted  by 
the  Department  of  Defense  and  other 
Federal  investigative  organizations. 
Also,  personnel  security  files  are 
maintained  on  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-11566  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Joint  Chiefs;  Privacy  Act 
of  1974;  System  of  Records 

agency:  Office  of  the  Joint  Chiefs,  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  The  Office  of  the  Joint  Chiefs 
is  amending  a  system  of  records  notice 
in  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 
DATES:  The  changes  will  be  effective  on 
Jime  9,  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Section,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Joint  Chiefs  notices  for  systems  of 
records  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  piirview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

JS007iMPD 

SYSTEM  HAME: 

Joint  Manpower  Automation  System 
(September  20.  2001,  66  PR  48431). 

CHANGE: 

*  *  *  *  * 

PURPOSE(S): 

Delete  "for  the  CINC"  from  entry. 


JS007MPD 
SYSTEM  NAME: 

Joint  Manpower  Automation  System. 

SYSTEM  location: 

Primary  system:  the  Joint  Staff  (J-1), 
The  Pentagon,  Room  1D957, 
Washington,  DC  20318-1000. 

Decentralized  Segments:  National 
Defense  University,  Directorate  of 


Resource  Management,  ATTN:  RMD-M, 
Ft  McNair,  Washington,  DC  20319- 
6000. 

Headquarters,  U.S.  Space  Command, 
ATTN:  Jl,  Peterson  Air  Force  Base,  CO 
80914-5001. 

Headquarters,  U.S.  Pacific  Command, 
ATTN:  Jl,  Camp  H.  M.  Smith,  HI 
96861-5025. 

HQ  U.S.  Strategic  Command.  ATTN: 
Jll.  Offutt  Air  Force  Base,  NE  68113. 

Headquarters,  U.S.  European 
Command,  ATTN:  ECJl,  APO  AE 
09128-4209. 

Headquarters,  U.S.  Southern 
Conmiand.  ATTN:  SCJl,  APO  AA 
34003-0100. 

Headquarters,  U.S.  Transportation 
Command,  ATTN:  J-1,  Scott  Air  Force 
Base,  IL  62225. 

Headquarters,  U.S.  Central  Command, 
ATTN:  CCJl,  MacDill  Air  Force  Base.  FL 
33608-7001;  and 

U.S.  Joint  Forces  Command,  1562 
Mitscher  Avenue,  Suite  200,  Norfolk, 
VA  23511-2488. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  military  and  civilian  personnel 
assigned  to  duty  at  each  of  the  activities 
cited  above. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  personnel  information 
which  has  been  extracted  from  official 
personnel  files,  including  name;  grade/ 
rank;  Social  Security  Number;  salary; 
family  member  information;  home 
address  and  telephone  number;  security 
clearance  and  date;  date  of  rank;  date  of 
birth;  Service;  sex;  race;  marital  status; 
reporting/departiire  date;  current 
assignment  data;  education;  experience; 
language  proficiency;  schooling;  rating 
chain;  and  physical  fitness  data  such  as 
height,  weight,  fitness  test  results,  body 
fat  percentage,  HIV  test  date. 

AUTHORTfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C,  Chapter  5,  Sections  151- 
155  and  Chapter  6,  Section  165;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  be  used  by  officials  of  the 
personnel  divisions  of  the  decentralized 
segments  noted  above  in  performing  all 
administrative  functions  as  appropriate 
with  respect  to  personnel  assigned;  for 
monitoring  and  processing  requests  for 
manpower;  for  performing 
organizational  and  manpower  reviews; 
and  for  processing  personnel  actions 
requested  by  or  required  for  the 
individual. 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Joint  Staff 
compilation  of  records  system  notices 
apply  to  this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  exist  on  magnetic  tape, 
diskette,  and  other  machine-readable 
media. 

RETRiEVABiLrrr: 

Retrieved  by  name.  Social  Security 
Nimiber,  and/or  any  combination  of  the 
data  fields  described  in  Categories  of 
Records.' 

SAFEGUARDS: 

Access  to  this  record  system  is 
restricted  to  authorized  personnel  in 
performance  of  official  duties.  Entry 
into  the  system  is  controlled  by 
password. 

RETENTKm  AND  DISPOSAL: 

Records  are  deleted  when  no  longer 
needed  for  current  business.  This  is  in 
accordance  with  Item  5,  General 
Records  Schedule  20. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Joint  Manpower  Automation  System 
Project  Manager,  Manpower 
Management  Division,  Manpower  and 
Personnel  Directorate,  J-1 ,  the  Joint 
Staff.  Washington,  DC  20318-1000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should       * 
address  written  inquiries  to  the  Joint 
Manpower  Automation  System 
Functional  Manager,  Manpower 
Management  Division,  Manpower  and 
Personnel  Directorate,  J-1 ,  the  Joint 
Staff,  Washington,  DC  20318-1000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Joint  Manpower 
Automation  System  Project  Manager, 
Manpower  Management  Division, 
Manpower  and  Personnel  Directorate,  J- 
1,  the  Joint  Staff,  Washington,  DC 
20318-1000. 


Federal  Register /Vol.  68.  No.  90 /Friday,  May  9,  2003 /Notices 


24935 


Written  requests  should  include  full 
name.  Social  Security  Number,  address, 
and  signature  of  the  requester. 

CONTESTING  RECORD  PROCEDURES: 

The  Joint  Staff  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  Joint  Administrative 
Instruction  2530.9A;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Source  of  information  is  the 
individual  and  the  individual's  Official 
Personnel  File. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-11570  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  SOOI-Oa-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Privacy  Act  of  1 974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  transfer  systems  of 
records. 

SUMMARY:  Two  Department  of  the  Army 
Privacy  Act  systems  of  records  are  being 
transferred  to  the  Department  of  Defense 
Education  Activity  (DoDEA),  Office  of 
the  Secretary  of  Defense.  The  DoDEA  is 
the  responsible  activity  for  maintaining 
records  formerly  maintained  under 
A0352-3  CFSC,  entitled  'Dependent 
Children  School  Program  Files'  and 
A0690-200  DAPE,  entitled  'School 
Employee  File'. 

The  notices  will  now  be  known  as 
DODDS  26,  'DoD  Domestic  and 
Elementary  School  Program  Files'  and 
DODDS  27,  'DoD  Domestic  and 
Elementary  School  Employee  File', 
respectively.  Before  being  transferred, 
administrative  changes  have  been  made 
to  the  system  name,  system  location, 
and  audiority  categories  within  the 
notices. 

DATES:  The  changes  will  be  effective  on 
June  9,  2003,  imless  comments  are 
received  that  would  residt  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Section,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 


systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DODDS  26 

SYSTEM  NAME: 

DoD  Domestic  and  Elementary  School 
Program  Files. 

SYSTEM  LOCATION: 

Department  of  Defense  Domestic 
Elementary  and  Secondary  Schools.  700 
W.  Park  Drive,  Peachtree  City,  GA 
30269-1498. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  in  the  Department  of 
Defense  Education  Activity  (DoDEA) 
dependents  schools  located  at  Fort 
Benning,  GA;  Fort  Bragg.  NC;  Fort 
Campbell,  KY;  Fort  McClellan,  AL;  Fort 
Rucker,  AL;  Fort  Stewart,  GA;  and  U.S. 
Military  Academy.  West  Point,  NY. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

EnroUment/admissiony  registration/ 
transfer  applications;  course 
preferences/curriculum;  health  records; 
attendance  registers;  academic 
achievements  and  report  cards  reflecting 
grades/credits  earned;  aptitude, 
intelligence  quotient,  and  other  test 
results;  notes  regarding  student's  special 
interests;  hobbies,  activities,  sports; 
counseling  dociunents;  high  school 
transcripts  and  certificates;  and  related 
supporting  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  2164,  Department  of 
Defense  Domestic  Dependent 
Elementary  and  Secondary  Schools; 
DoD  Directive  1342.20,  Department  of 
Defense  Education  Activity  (DODEA); 
and  DoD  Directive  1342.21,  Department 
of  Defense  Section  6  Schools. 

PURPOSE(S): 

To  record  education  provided  for 
eligible  dependent  children  of  military 
and  civilian  personnel  residing  at  Fort 
Benning,  GA;  Fort  Bragg,  NC;  Fort 


Campbell,  KY;  Fort  McClellan,  AL;  Fort 
Rucker,  AL;  Fort  Stewart,  GA;  and  U.S. 
Military  Academy,  West  Point,  NY.  x 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TME 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C.  - 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Education  in  connection 
with  Federal  funding  for  pubUc 
education;  to  federal  and  state 
educational  agencies  in  connection  with 
student's  application  for  financial  aid; 
to  student's  parents/legal  guardians 
when  DoDEA  officials  determine  a  bona 
fide  need  exits. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OSD 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Paper  records  in  file  folders.  * 

RETRIEVABILmr: 

By  student  surname. 
SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel  having  need  for 
the  information  in  the  performance  of 
thefr  official  duties. 

RETENTION  AND  DISPOSAL: 

Academic  records  for  elementary 
school  students  are  destroyed  at  the 
school  attended  after  5  years;  those  for 
secondary  school  students  are  destroyed 
after  65  years  by  the  Washington 
National  Records  Center  where  such 
records  are  retired  5  years  following 
student's  graduation/ withdrawal. 

Individual  student  health  records  and 
tests/achievements  documents  are 
retained  at  the  local  school  1  year  for 
elementary  students;  2  years  for 
secondary  students,  after  which  they  are 
destroyed. 

Teacher  class  registers  of  attendance 
and  scholastic  marks  and  averages  are 
retained  at  the  local  school  for  5  years; 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Department  of  Defense 
Education  Activity,  4040  North  Fairfax 
Drive,  Arlington,  VA  22203-1634. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
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is  contained  in  this  system  should 
address  written  inquiries  to  the 
principal  of  the  school  attended. 

Individual  should  provide  current  full 
name,  name  used  at  the  time  of  school 
attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  principal  of  the  school 
attended. 

Individual  should  provide  current  full 
name,  name  used  at  the  time  of  school 
attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature. 

CONTESTING  RECORDS  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  school  teachers, 
principal,  coionselors,  medical 
personnel,  parents/guardians. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
DODDS  27 
SYSTEM  NAME: 

DoD  Domestic  and  Elementary  School 
Employee  File. 

SYSTEM  LOCATION: 

Department  of  Defense  Domestic 
Elementary  and  Secondary  Schools,  700 
W.  Park  Drive,  Peachtree  City.  GA 
30269-1498. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  Department  of  Defense 
Dependent  Schools. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employment  applications;  persoimel 
action  forms;  copies  of  contracts  or 
excerpts  there  from  which  describe 
services  to  be  performed;  time  periods 
involved;  amoimt  of  pay;  location  of 
employment;  appointment  affidavits; 
statements  of  service;  group  life  and 
accident  insurance  election;  survivor 
benefit  elections;  change  of  name 
request;  educational  transcripts; 
position  assignment  notices;  promotion/ 
reduction  recommendations  with 
approvals/declinations;  supervisor 
evaluations;  annual,  sick  and/or  teacher 
leave  records;  miscellemeous 
correspondence,  dociunents.  and 


records  concerning  dependents;  military 
and  other  Federal  service,  including 
service  in  other  Federally  funded 
dependents  schools;  letters  of 
recommendations,  commendations, 
reprimands,  coimseling  sessions,  and 
conference  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  2164,  Department  of 
Defense  Domestic  Dependent 
Elementary  and  Secondary  Schools; 
DoD  Directive  1342.20,  Department  of 
Defense  Education  Activity  (DODEA); 
and  DoD  Directive  1342.21,  Department 
of  Defense  Section  6  Schools. 

PURPOSE(S): 

To  maintain  record  of  the  individual's 
Federal  service;  to  document  actions 
attributable  to  his/her  employment  and 
status;  to  administer  pay  and  other 
employment  policies  and  regulations  as 
required  by  Pub.  L.  81-874,  the  U.S. 
Commissioner  of  Education,  and/ or 
respective  State  Departments  of 
Education. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

Information  may  be  disclosed  to 
authorized  representatives  of  the 
Secretary  of  the  Department  of  Health 
and  Hiunan  Services  and/or  the 
Department  of  Education  to  verify  that 
pay  and  employment  practices  in 
Department  of  Defense  Education 
Activity  are  comparable  to  those  of  the 
school  districts  in  the  State  used  for 
comparability  pxuposes;  verification,  for 
salary  and  retirement  purposes  of 
Federal  employment  for  personnel 
subsequently  employed  by  public. 
Federal,  or  private  school  systems. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  the  OSD 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  ana  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABtLITY: 

By  employee's  surname. 
SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  accessible  only  to  authorized 
personnel  having  official  need  therefore 
in  the  performance  of  official  duties. 


RETENTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  at  the  dependents  schools  until 
30  days  after  termination  of  individual's 
service  and  subsequently  retired  to  the 
National  Personnel  Records  Center,  St. 
Louis,  MO  63118-4199. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Department  of  Defense 
Education  Activity,  4040  North  Fairfax 
Drive,  Arlington,  VA  22203-1634. 

NOTIFICATION  PROCEDURE:  ^ 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Department  of  Defense  Education 
Activity,  4040  North  Fairfax  Drive, 
Arlington,  VA  22203-1634. 

If  inquiry  is  made  30  days  after 
termination  of  employment,  it  should  be 
made  to  the  National  Personnel  Records 
Center. 

Individual  should  provide  current 
name,  the  name  used  during  the  period 
of  Federal  employment  at  the  school 
concerned,  if  different,  date  of  birth, 
names  of  schools,  locations,  and  dates  of 
employment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to-the  Director,  Department  of 
Defense  Education  Activity,  4040  North 
Fairfax  Drive,  Arlington.  VA  22203- 
1634. 

If  inquiry  is  made  30  days  after 
termination  of  employment,  it  should  be 
made  to  the  National  Personnel  Records 
Center. 

Individual  should  provide  cturrent 
name,  the  name  used  during  the  period 
of  Federal  employment  at  the  school 
concerned,  if  different,  date  of  birth, 
names  of  schools,  locations,  and  dates  of 
employment. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  notice  of 
personal  security  clearance  from 
Defense  Investigative  Service, 
appointment  affidavits,  copies  of 
contracts  or  excerpts  there  from, 
personnel  action,  survivor  benefit  forms, 
education  transcripts,  position 
assignment  notices,  promotion/ 
reduction  recommendations  with 
approvals/declinations,  leave  records, 
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records  and  reports,  documents  from 
previous  employers  and/or  other 
Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

(FR  Doc.  03-11572  Filed  5-8-03;  8:45  am] 
BMxmG  COOE  aooi-os-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Inspector  General; 
Privacy  Act  of  1974;  SyMem  of 
Records 

AGENCY:  Office  of  the  Inspector  General. 

ACTION:  Notice  to  amend  systems  of 
records. 

summary:  The  Office  of  the  Inspector 
General,  DoD,  is  amending  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended.     I 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  June 
5, 2003  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Office  of 
the  Inspector  General,  Department  of 
Defense,  400  Army  Navy  Drive,  Room 
201,  Arlington,  VA  22202-4704. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  E.  Caucci  at  (703)  604-9786. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Inspector  General,  DoD,  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  amendments  to  the 
records  system  being  amended  are  set 
forth  below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as  . 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  May  2.  2003. 
Patricia  L.  Tappings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

CIG-16 

SYSTEM  NAMS: 

DoD  Hotline  Program  Case  Files 
(February  ^.  1993,  58  FR  10213). 

CHANGES: 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
records  are  stored  in  file  folders  and 
automated  records  are  maintained  on  a 
computerized  database.' 


RETENTION  AND  DISPOSAL: 

Hotline  case  files  not  referred  are 
destroyed  after  2  years. 

Electronic  copies  created  on 
electronic  mail  and  word  processing 
systems  are  deleted  after  a  record 
keeping  copy  has  been  produced. 

Automated  and  paper  records  are 
retained  within  the  Office  of  the  Defense 
Hotline  Division  for  a  period  of  5  years 
after  closru*.  The  records  are  then 
retired  to  the  Washington  National 
Records  Center  for  an  additional  5  years, 
and  then  destroyed. 


CiG-16 
SYSTEM  NAME: 

DoD  Hotline  Program  Case  Files. 

SYSTEM  LOCATION: 

DoD  Hotline  Division,  Office  of  the 
Assistant  Inspector  General  for 
Inspections  and  Policy  of  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704.  ' 

categories  of  indiviouals  covered  in  the 
system: 

Individuals  filing  hotline  complaints; 
individuals  alleged  to  have  been 
involved  in  criminal  or  administrative 
misconduct,  including,  but  not  limited 
to,  fraud,  waste,  or  mismanagement;  or 
individuals  identified  as  having  been 
adversely  affected  by  matters  being 
investigated  by  the  Office  of  the 
Inspector  General. 

categories  of  records  IN  the  system: 

Records  resulting  from  the  referral  of, 
and  inquiry  into,  hotline  complaints, 
such  as  the  date  of  the  complaint;  the 
hotline  control  nxmiber;  the  name  of  the 
complainant;  the  actual  allegations; 
referral  documents  to  DoD  components 
requesting  investigation  into  DoD 
Hotline  complaints;  referral  documents 
from  DoD  components  transmitting  the 
DoD  Hotline  Completion  Report,  which 
normally  contains  the  name  of  the 
examining  official(s)  assigned  to  the 
case;  bacl^oimd  information  regarding 
the  investigation  itself,  such  as  the 
scope  of  the  investigation,  relevant  facts 
discovered,  information  received  from 
witnesses,  and  specific  source 
docimients  reviewed;  the  investigator's 
findings,  conclusions,  and 
recommendations;  and  the  disposition 
of  the  case;  and  internal  DoD  Hotline 


forms  docinnenting  review  and  analysis 
of  DoD  Hotline  Completion  Reports 
received  from  DoD  components.     . 

authority  for  maintenance  of  the  system: 

Inspector  General  Act  of  1978  (Pub.  L. 
95-452),  as  amended;  DoD  Directive 
5106.1,  Inspector  General  of  the 
Department  of  Defense  (IG,  DoD)  (32 
CFR  part  373);  DoD  Directive  7050.1, 
Defense  Hotline  Program  (32  CFR  part 
98). 

PUf»>OSE(S): 

To  record  information  related  to 
official  hotline  investigations. 

To  compile  statistical  information  to 
disseminate  to  other  components  within 
the  Department  of  Defense  engaged  in 
the  Hotline  Program. 

To  provide  prompt,  responsive,  and 
acciirate  information  regarding  the 
status  of  ongoing  cases. 

To  provide  a  record  of  complaint 
disposition.  Hotline  complaints 
appearing  to  involve  criminal 
wrongdoing  will  be  referred  to  the 
Defense  Criminal  Investigative  Service 
or  other  criminal  investigative  units  of 
DoD  components. 

routine  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS,  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu^uant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  iSTORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  stored  in  file  folders 
and  automated  records  are  maintained 
on  a  computerized  database. 

retrievabiltty: 

By  Hotline  case  nmnber,  by  subject 
matter,  by  the  names  of  complainant(s), 
by  subject(s)  of  the  complaint,  and  by 
individual(s)  alleged  to  have  been 
adversely  affected  by  matters  being  _ 
investigated  by  the  OIG. 

SAFEGUARDS: 

Access  is  limited  to  DoD  Hotline  staff. 
Paper  and  automated  records  are  stored 
in  rooms  protected  by  cipher  lock.  The 
automated  system  is  password 
protected,  and  regular  back-ups  of  data 
are  performed. 
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RETENTION  ANO  OtSPOSAL: 

Automated  and  paper  records  are 
retained  within  the  DoD  Hothne 
Program  office  for  a  period  of  five  years 
following  completion  of  final  action. 
Thereafter,  physical  files  are  stored  with 
the  Federal  Records  Center,  and 
automated  data  are  archived  within  the 
DoD  HoUine  automated  system  for 
statistical  purposes.  Physical  files  and 
automated  data  are  destroyed  15  years 
after  the  physical  files  are  retired  to  the 
Federal  Records  Center. 

RETENTION  ANO  DISPOSAL: 

Hotline  case  files  not  referred  are 
destroyed  after  2  years. 

Electronic  copies  created  on 
electronic  mail  and  word  processing 
systems  are  deleted  after  a  record 
keeping  copy  has  been  produced. 

Automated  and  paper  records  are 
retained  within  the  Office  of  the  Defense 
Hotline  Division  for  a  period  of  5  years 
after  closure.  The  records  are  then 
retired  to  the  Washington  National 
Records  Center  for  an  additional  5  years, 
.and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DoD  Hotline  Division,  Office 
of  the  Assistant  Inspector  General  for 
Inspections  and  Policy  of  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense,  400  Army  Navy  Drive, 
Arlington,  VA  22202-4704. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Army  Navy  Drive,  Arlington, 
VA  22202-4704. 

The  request  should  contain  the 
individual's  full  name,  address,  and 
Social  Security  Number.  Requests 
submitted  on  behalf  of  other  persons 
must  include  their  written 
authorization.  Provision  of  the  Social 
Security  Number  is  voluntary  and  it  will 
be  used  solely  for  identification 
purposes.  Failure  to  provide  the  Social 
Security  Number  will  not  affect  the 
individual's  rights. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Chief,  Freedom  of  Information 
Act/Privacy  Act  Office,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 

The  request  should  contain  the 
individual's  full  name,  address,  and 
Social  Security  Number.  Requests 
submitted  on  behalf  of  other  persons 
must  include  their  written 


authorization.  Provision  of  the  Social 
Security  Number  is  voluntary  and  it  will 
be  used  solely  for  identification 
purposes.  Failure  to  provide  the  Social 
Security  Nimiber  will  not  affect  the 
individual's  rights. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Sources,  subjects,  witnesses,  all  levels 
of  Government,  private  businesses,  and 
nonprofit  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
woidd  reveal  the  identiy  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  312.  For 
additional  information  contact  the 
system  manager. 

[PR  Doc.  03-11579  Filed  5-8-03;  8:45  am) 

BILUNG  CODE  5001-0»-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Office  of  the  Secretary,  DoD. 


ACTKM:  Notice  to  amend  and  delete 
systems  of  records. 

SUMMARY:  The  Office  of  the  Secretary  is 
amending  4  systems  of  records  notices 
in  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  and  deleting 
one. 

The  amendments  are  required  to  alert 
the  users  of  these  systems  of  records  of 
the  additional  requirements  of  the 
Health  Insurance  PortabiUty  and 
Accountability  Act  (HIPAA)  of  1996,  as 
implemented  by  DoD  6025. 18-R,  DoD 
Health  Information  Privacy  Regulation. 
Language  being  added  under  the 
'Routine  Use'  category  is  as  follows: 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DATES:  The  changes  will  be  effective  on 
(insert  date  thirty  days  after  publication 
in  the  Federal  Register)  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Section,  Washington 
Headquarters  Services,  1155  Defense 
Pentagon,  Washington,  DC  20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  ft-om  the 
address  above. 

The  specific  amendments  to  the 
records  systems  being  amended  are  set 
forth  below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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Dated:  May  2.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Deletion 

DTMA  05 

SYSTEM  NAME: 

Grievance  Records  (May  15,  2000,  65 
FR  30966). 

REASON:  I 

These  records  are  now  being 
maintained  under  the  system  of  records 
notice  DWHS  P37,  Grievance  and  Unfair 
Labor  Practices  Records. 

Amendments 
DTMA  01 

SYSTEM  NAME: 

Health  Benefits  Authorization  Files 
(May  15,  2000,  65  FR  30966). 


CHANGES 


?■■  y 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'NOTE:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025.18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  nacords  notice.' 


DTMA  01    1 1 

SYSTEM  NAME: 

Health  Benefits  Authorization  Files. 

SYSTEM  LOCATION: 

TRICARE  Management  Activity, 
Department  of  Defense,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066,  and  contractors  under  contract  to 
TRICARE.  A  listing  of  TRICARE 
contractors  maintaining  these  records  is 
available  from  the  system  manager. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM:  I 

All  individuals  who  seek 
authorization  or  pre-authorization  for 
medical  and  dental  health  care  under 
TRICARE/CHAMPUS  and  CHAMPVA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Original  correspondence  to  and  fi^om 
individuals;  medical/dental  statements; 


medical/dental  histories;  Health  Care 
Advise  Nurse  records;  Congressional 
inquiries;  medical/dental  treatment 
records;  authorization  and  pre- 
authorization  requests  for  care;  case 
status  sheets;  memoranda  for  the  record; 
follow-up  reports  justifying  extended 
care;  correspondence  with  contractors; 
and  work-up  sheets  maintained  by  case 
workers. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

41  CFR  part  101-11.000;  chapter  55, 
10  U.S.C.  613,  chapter  17,  38  U.S.C;  32 
CFR  part  199;  and  E.O,  9397  (SSN). 

PURPOSE(S): 

To  maintain  and  control  records 
pertaining  to  requests  for  authorization 
or  pre-authorization  of  health  and 
dental  care  under  TRICARE/CHAMPUS. 

To  determine  eligibility  of  an 
individual,  authorize  payment,  control 
and  review  health  care  management 
plans,  health  care  demonstration 
programs,  control  accomplishment  of 
reviews,  and  coordinate  subject  matter 
clearance  for  internal  and  external 
audits  and  reviews  of  the  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosm^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Services  and/or  the  Department 
of  Veterans  Affairs  consistent  with  their 
statutory  administrative  responsibilities 
under  TRICARE/CHAMPUS  and 
CHAMPVA  pursuant  to  chapter  55, 10 
U.S.C.  and  section  613,  chapter  17,  38 
U.S.C. 

Referral  to  Federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care 
(participating  and  non-participating),  on 
matters  relating  to  eligibility,  claims 
pricing  and  payment,  fi^ud,  program 
abuse,  utilization  review,  quality 
assurance,  peer  review,  program 
integrity,  third-party  liability, 
coordination  of  benefits,  and  civil  or 
criminal  litigation  related  to  the 
operation  of  TRICARE/CHAMPUS. 

Disclosure  to  the  Department  of 
Justice  and  the  United  States  Attorneys 
in  situations  where  the  United  States  is 
an  interested  party. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 


validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 
The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
electronic,  microfilm,  imaging,  or 
optical  formats. 

RETRIEVABILfTY: 

Information  is  retrieved  by  sponsor's 
Social  Security  Number  and  sponsor's 
or  beneficiary's  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Decentralized  automated 
segments  within  contractor's  operations 
are  accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  Security  systems  and/or  security 
guards  protect  buildings  where  records 
are  maintained. 

RETENTION  AND  DISPOSAL: 

Automated  indexes  are  maintained  for 
six  years.  Hard  copy  records  are  closed 
out  at  the  end  of  the  calendar  year  in 
which  finalized  and  held  six  additional ' 
years.  Where  hard  copy  records  have 
been  converted  to  electronic,  microfilm, 
imaging,  or  optical  formats,  the  hard 
copy  is  destroyed  and  the  electronic, 
microfilm,  imaging,  or  optical  format  is 
kept  by  the  contractor  for  six  years  after 
claim  is  processed  to  completion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

TRICARE  Management  Activity, 
Department  of  Defense,  Administration 
and  Evaluation  Directorate,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066. 
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NCPRCATION  PflOCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
TRICARE  Management  Activity, 
Department  of  Defense,  ATTN:  Privacy 
Act  Officer,  16401  Centretech  Parkway, 
Aurora,  CO  80011-9066. 

RECORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  TRICARE  Management 
Activity,  Department  of  Defense,  ATTN: 
Privacy  Act  Officer,  16401  Centretech 
Parkway,  Aurora.  CO  80011-9066. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor 
and  sponsor's  Social  Security  Number, 
current  address  and  telephone  number. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  picture 
identification. 

If  it  is  determined  that  the  release  of 
medical  information  to  the  requester 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health, 
the  requester  should  be  prepared  to 
provide  the  name  and  address  of  a 
physician  who  would  be  willing  to 
receive  the  medical  record,  and  at  the 
physician's  discretion,  inform  the 
individual  covered  by  the  system  of  the 
contents  of  that  record.  In  the  event  the 
physician  does  not  agr6e  to  convey  the 
information  contained  within  the  record 
to  the  individual,  TRICARE 
Management  Activity  will  take  positive 
measures  to  ensure  the  individual  is 
provided  the  requested  information. 

CONTESTING  RECORO  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Contractors,  Health  Benefits  Advisors, 
all  branches  of  the  Uniformed  Services, 
congressional  offices,  providers  of  care, 
consultants  and  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
DTMA  02 
SYSTEM  NAME: 

Medical/Dental  Care  and  Claims 
Inquiry  Files  (May  15,  2000,  65  FR 
30966). 


CHANGES: 

***** 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'NOTE:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


DTMA  02 
SYSTEM  NAME: 

Medical/Dental  Care  and  Claims 
Inquiry  Files. 

SYSTEM  LOCATION: 

TRICARE  Management  Activity, 
Department  of  Defense,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066,  and  contractors  under  contract  to 
TRICARE.  A  listing  of  TRICARE 
contractors  maintaining  these  records  is 
available  from  the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  seek  information 
concerning  health  care  (medical  and 
dental)  under  TRICARE/CHAMPUS  and 
CHAMPVA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  reflecting  inquiries 
received  from  private  individuals  for 
information  on  TRICARE/CHAMPUS 
and  CHAMPVA  and  replies  thereto; 
congressional  inquiries  on  behalf  of 
constituents  and  replies  thereto;  and 
files  notifying  personnel  of  eligibility  or 
termination  of  benefits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

41  CFR  101-11.000;  chapter  55, 10 
U.S.C;  section  613,  chapter  17,  38 
U.S.C;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  and  control  records 
pertaining  to  requests  for  information 
concerning  an  individual's  TRICARE/ 
CHAMPUS  eligibility  status,  the 
benefits  provided  under  programs  of 
TRICARE/CHAMPUS  and  CHAMPVA 
and  the  processing  of  individual 
TRICARE/CHAMPUS  and  CHAMPVA 
claims. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  a.ddition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Services  and/or  the  Department 
of  Veterans  Affairs  consistent  with  their 
statutory  administrative  responsibilities 
under  TRICARE/CHAMPUS  and 
CHAMPVA  pursuant  to  chapter  55, 10 
U.S.C.  and  section  613,  chapter  17,  38 
U.S.C. 

Referral  to  Federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care 
(participating  and  non-participating),  on 
matters  relating  to  eligibility,  claims 
pricing  and  payment,  fi^ud,  program 
abuse,  utilization  review,  quality 
assurance,  peer  review,  program 
integrity,  third-party  liability, 
coordination  of  benefits,  and  civil  or 
criminal  litigation  related  to  the 
operation  of  TRICARE/CHAMPUS. 

Disclosure  to  the  Department  of 
Justice  and  the  United  States  Attorneys 
in  situations  where  the  United  States  is 
an  interested  party. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amoimt  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  602 5. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
electronic,  microfilm,  imaging,  or 
optical  formats. 

RETRIEVABILrrY: 

Information  is  retrieved  by  case 
number,  sponsor  name  and/or  Social 
Security  Number,  and  inquirer  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  only  by  authorized  persons 
possessing  user  identification  codes. 
Security  systems  and/or  security  guards 
protect  buildings  where  records  are 
maintained. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  in  active 
file  imtil  end  of  calendar  year  in  which 
closed,  held  two  additional  years,  and 
then  destroyed.  Where  hard  copy 
records  have  been  converted  to 
electronic,  microfilm,  imaging  or  optical 
formats,  the  hard  copy  record  is 
destroyed  and  the  electronic,  microfilm, 
imaging,  or  optical  format  is  kept  by  the 
contractor  for  six  years  after  claim  is 
processed  to  completion. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

TRICARE  Management  Activity, 
Department  of  Defense,  Administration 
and  Evaluation  Directorate,  16401  East 
Centretech  Parkway,  Aiurora,  CO  80011- 
9066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  shoxild 
address  written  inquiries  to  the 
TRICARE  Management  Activity, 
Department  of  Defense,  ATTN:  Privacy 
Act  Officer,  16401  Centretech  Parkway, 
Aurora,  CO  80011-9066. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  TRICARE  Management 
Activity,  Department  of  Defense,  ATTN: 
Privacy  Act  Officer,  16401  Centretech 
Parkway,  Aurora,  CO  80011-9066. 

Written  request  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor 
and  sponsor's  Social  Security  Nimiber, 
ciurent  address  and  telephone  number. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as  a 


driver's  license  or  other  form  of  picture 
identification. 

If  it  is  determined  that  the  release  of 
medical  information  to  the  requester 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health, 
the  requester  should  be  prepared  to 
provide  the  name  and  address  of  a 
physician  who  would  be  willing  to 
receive  the  medical  record,  and  at  the 
physician's  discretion,  inform  the 
individual  covered  by  the  system  of  the 
contents  of  that  record.  In  the  event  the 
physician  does  not  agree  to  convey  the 
information  contained  within  the  record 
to  the  individual,  TRICARE 
Management  Activity  will  take  positive 
measures  to  ensure  the  individual  is 
provided  the  requested  information. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Contractors,  congressional  offices. 
Health  Benefits  Advisors,  all  branches 
of  the  Uniformed  Service,  congressional 
offices,  providers  of  care,  consultants 
and  individuals. 

EXEMPTKWS  CLAIMED  FOR  THE  SYSTEM: 

None. 

DTMA  03 

SYSTEM  name: 

Legal  Opinion  Files  (May  15,  2000,  65 
FR  30966). 

CHANGES: 

***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Add  to  end  of  entry  NOTE:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  602 5. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of-such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


DTMA  03 
SYSTEM  NAME: 

Legal  Opinion  Files. 


SYSTEM  LOCATKM: 

TRICARE  Management  Activity, 
Department  of  Defense,  Office  of 
General  Counsel,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9066. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  contacted  or 
corresponded  with  TRICARE 
Management  Activity  regarding  any 
matter  requiring  legal  clarification  or 
resolution. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inquiries  received  from  individuals, 
attorneys,  fiscal  administrators,  hospital 
contractors,  other  government  agencies. 
Health  Care  Advise  Nurse  records,  and 
congressional  offices.  Files  contain  legal 
opinions,  correspondence,  memoranda 
for  the  record,  and  similar  documents. 
Medical/dental  treatment  records, 
authorizations  and  pre-authorizations, 
care  and  claims  inquiry  docxmients,  and 
medical/dental  history  files  may  be 
included  in  these  records,  as 
appropriated  to  document  TRICARE 
legal  determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

41  CFR  101-11.000;  Chapter  55, 10 
U.S.C.  613,  Chapter  17.  38  U.S.C;  32 
CFR  part  199;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

TRICARE  Management  Activity  uses 
these  records  to  address  and  resolve 
legal  issues  and  for  research,  precedent, 
historical,  and  record  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  vmder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Services  and/ or  the  Department 
of  Veterans  Affairs  consistent  with  their 
statutory  administrative  responsibilities 
under  TRICARE/CHAMPUS  and 
CHAMPVA  pursuant  to  chapter  55, 10 
U.S.C.  and  section  613,  chapter  17,  38 
U.S.C. 

Referral  to  Federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care 
(participating  and  non-participating),  on 
matters  relating  to  eligibiUty,  claims 
pricing  and  pajmient,  fraud,  program 
abuse,  utilization  review,  quality 
assurance,  peer  review,  program 
integrity,  third-party  liability, 
coordination  of  benefits,  and  civil  or 


24942 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


24943 


criminal  litigation  related  to  the 
operation  of  TRICARE/CHAMPUS. 

Disclosure  to  the  Department  of 
Justice  and  the  United  States  Attorneys 
in  situations  where  the  United  States  is 
an  interested  party. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
acciu'acy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-^  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
electronic,  microfilm,  imaging,  or 
optical  formats. 

retrievability: 

Information  is  retrieved  by  subject 
matter  with  cross-reference  by 
individual  name  and/or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Security  systems  and/or 
seciuity  guards  protect  buildings  where 
records  are  maintained. 

RETENTK>N  AND  DISPOSAL: 

Records  are  permanent.  Paper  records 
cUe  retired  to  the  Denver  Regional 
Records  Center  when  ten  years  old  or 
when  no  longer  needed  for  ciurent 
business.  Records  aie  transferred  to  the 
NARA  when  thirty  years  old.  Electronic 
and  other  non-paper  media  records  are 
maintained  vmtil  no  longer  needed  for 
current  business  and  are  then  deleted  or 
destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

TRICARE  Management  Activity, 
Department  of  Defense,  Office  of 
General  Counsel,  16401  East  Centretech 
Parkway,  Aurora,  CO  80011-9066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
TRICARE  Management  Activity, 
Department  of  Defense,  ATTN:  Privacy 
Act  Officer,  16401  Centretech  Parkway. 
Aurora,  CO  80011-9066. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  TRICARE  Management 
Activity,  Department  of  Defense,  ATTN: 
Privacy  Act  Officer,  16401  Centretech 
Parkway,  Aurora.  CO  80011-9066. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the 
sponsor,  and  sponsor's  Social  Security 
Number,  current  address  and  telephone 
number. 

For  personal  visits  to  examine 
records,  the  individual  should  be  able  to 
provide  some  acceptable  identification 
such  as  a  driver's  license  or  other  form 
of  picture  identification. 

Lf  it  is  determined  that  the  release  of 
medical  information  to  the  requester 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health, 
the  requester  should  be  prepared  to 
provide  the  name  and  address  of  a 
physician  who  would  be  willing  to 
receive  the  medical  record,  and  at  the 
physician's  discretion,  inform  the 
individual  covered  by  the  system  of  the 
contents  of  that  record.  In  the  event  the 
physician  does  not  agree  to  convey  the 
information  contained  within  the  record 
to  the  individual,  TRICARE 
Management  Activity  will  take  positive 
measures  to  ensure  the  individual  is 
provided  the  requested  information, 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  (TRICARE/CHAMPUS 
and  CHAMP V A  beneficiaries,  sponsors, 
or  others),  attorneys,  fiscal 
administrators,  hospital  contractors, 
managed  care  support  contractors, 
providers  of  care,  medical  records,  other 
government  agencies  (Federal,  state. 


local  and  foreign),  and  Congressional 
offices. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 
DTMA  04 

SYSTEM  NAME: 

Medical/Dental  Claim  History  Files 
(May  15,  2000,  65  FR  30966). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  US^S: 

Add  to  end  of  entry  NOTE:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosiu^s  of  such 
information  beyond  those  foimd  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


DTMA  04 
SYSTEM  NAME: 

Medical/Dental  Claim  History  Files. 
SYSTEM  LOCATION: 

TRICARE  Management  Activity, 
Department  of  Defense,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066,  and  contractors  imder  contract  to 
TRICARE.  A  listing  of  TRICARE 
contractors  maintaining  these  records  is 
available  from  the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Eligible  beneficiaries  and  all 
individuals  who  seek  health  care 
(medical  and  dental)  under  TRICARE/ 
CHAMPUS  and  CHAMPVA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
File  contains  claims,  billings  for 
services,  applications  or  approval  forms, 
enrollment  files,  recoupment  files, 
third-party  liability  files,  fraud  and 
abuse  files,  case  management  files, 
resource  sharing  files,  utilization 
management/quality  assurance  files, 
payment  files,  medical/dental  records, 
family  history  files,  records  of 
grievances  with  a  medical/dental 
provider,  appeals,  hearings,  or  any  other 
correspondence,  memoranda,  or  reports 
which  are  acquired  or  utilized  in  the 
development  and  processing  of 
TRICARE/CHAMPUS  or  CHAMPVA 


claims.  Records  are  also  meiintained  on 
health  care  demonstration  projects, 
including  eoirollment  and  authorization 
agreements,  correspondence, 
memoranda,  forms  and  reports,  which 
are  acquired  or  utilized  during  the 
projects. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

41  CFR  101-11. 000;  chapter  55, 10 
U.S.C.  613,  chapter  17,  38  U.S.C;  32 
CFR  part  199;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

TRICARE  Management  Activity  and 
its  contractors,  DoD  staff  (including 
Military  Treatment  Facilities,  clinics 
and  Lead  Agent  Staff)  use  the 
information  to  control  and  process 
health  care  benefits  available  under 
TRICARE/CHAMPUS  and  CHAMPVA 
including  the  processing  of  medical/ 
dental  claims,  the  control  and  approval 
of  medical/dental  treatments,  issuance 
of  deductible  certificates,  and  necessary 
interface  with  providers  of  health  care. 
The  system  also  supports  audits  of 
contractor-processed  claims  to 
determine  payment  and  occurrence 
accuracy  of  the  contractor's  adjudication 
process. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  vmder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Swvices  and/ or  the  Department 
of  Veterans  Affairs  consistent  with  their 
statutory  administrative  responsibilities 
under  TRICARE/CHAMPUS  and 
CHAMPVA  pursuant  to  chapter  55,  10 
U.S.C.  and  section  613,  chapter  17,  38 
U.S.C. 

Referral  to  Federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care 
(participating  and  non-participating),  on 
matters  relating  to  eligibility,  claims 
pricing  and  pajntnent,  fraud,  program 
abuse,  utilization  review,  quality 
assurance,  peer  review,  program 
integrity,  third-party  liability, 
coordination  of  benefits,  and  civil  or 
criminal  litigation  related  to  the 
operation  of  TRICARE/CHAMPUS. 

Disclosure  to  the  Department  of 
Justice  and  the  United  States  Attorneys 
in  situations  where  the  United  States  is 
an  interested  party. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 


contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  tevidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
pajmients,  any  review  of  suspected 
abuse  or  fr^ud,  or  any  concern  for 
program  integrity  or  quality  appraisal, 
"me  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
act  of  1966  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collections  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  piupose  of 
the  disclosure  is  to  aid  in  the  collection 
of  outstanding  debts  owed  to  the 
Federal  Government;  typically,  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  Government 
debts  by  making  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Niunber);  the  amoimt,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  imder  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consimier  reporting  agency  to  prepare  a 
commercial  credit  report. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
electronic,  microfilm,  imaging,  or 
optical  formats. 

RETRIEVABILrrY: 

Information  is  retrieved  by  sponsor's 
name;  sponsor's  Social  Security 
Niunber;  beneficiary's  name; 
beneficiary's  Social  Security  Number; 
provider's  name;  provider's  number 
(Tax  Identification  Number  or  Social 


Security  Niunber);  internal  control 
number;  classification  of  medical 
diagnosis;  procedure  code;  geographical 
location  of  care  provided;  and  selected 
utilization  limits. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained.  Decentralized  automated 
segments  within  contractor's  operations 
are  accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  The  automated  portion  of  the 
Primary  System  is  accessible  only 
through  TRICARE  Management  Activity 
on-line  data  systems.  Security  systems 
and/or  security  guards  protect  buildings 
where  records  are  maintained. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  closed  out  at  the 
end  of  the  calendar  year  in  which 
finalized  and  held  six  additional  years 
and  then  destroyed.  Where  hard  copy 
records  (except  Claims  History  Files) 
have  been  converted  to  electronic, 
microfilm,  imaging,  or  optical  formats, 
the  hard  copy  record  is  destroyed  and 
the  electronic,  microfilm,  imaging,  or 
optical  format  is  kept  by  the  contractor 
for  six  years  adter  claim  is  processed  to 
completion  and  then  destroyed.  Claims 
History  Files  maintained  in  electronic 
format  are  kept  for  ten  years  and  are 
then  destroyed  or  deleted. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

TRICARE  Management  Activity, 
Department  of  Defense,  Administration 
and  Evaluation  Directorate,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to,  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
TRICARE  Management  Activity, 
Department  of  Defense,  ATTN:  Privacy 
Act  Officer,  16401  Centretech  Parkway, 
Aurora,  CO  80011-9066. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  TRICARE  Management 
Activity,  Department  of  Defense,  ATTN: 
Privacy  Act  Officer,  16401  Centretech 
Parkway,  Aurora,  CO  80011-9066. 
Written  request  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor 
and  sponsor's  Social  Security  Number, 
current  address  and  telephone  number. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
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some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  pictiire 
identification.  If  it  is  determined  that 
the  release  of  medical  information  to  the 
requester  could  have  an  adverse  effect 
upon  the  individual's  physical  or 
mental  health,  the  requester  should  be 
prepared  to  provide  the  name  and 
address  of  a  physician  who  would  be 
willing  to  receive  the  medical  record, 
and  at  the  physician's  discretion,  inform 
the  individual  covered  by  the  system  of 
the  contents  of  that  record.  In  the  event 
the  physician  does  not  agree  to  convey 
the  information  contained  within  the 
record  to  the  individual,  TRICARE 
Management  Activity  will  take  positive 
measures  to  ensure  the  individual  is 
provided  the  requested  information. 

COffTESTma  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Contractors,  Health  Benefit  Advisors; 
other  Components  of  the  Department  of 
Defense;  all  branches  of  the  Uniformed 
Services;  Congressional  offices; 
providers  of  care;  consultant^;  and 
individuals. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-11582  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  5001-Oe-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Amend  Systems  of 
Records. 


SUMMARY:  The  Department  of  the  Air 
Force  is  amending  five  systems  of 
records  notices  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  Jime 
9,  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30,  2003. 

Patricia  L.  Toppings,      -    ' 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F033  AF  CIC  A 

SYSTEM  NAME: 

Automated  Orders  Data  System  (Jime 
11,1997,  62  FR  31793). 

CHANGES: 
SYSTEM  lOENTIRER: 

Replace  entry  with  'F033  AF  D'. 


CATEGORIES  OF  INOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'who  perform  annual,  school, 
special,  and  Military  Personnel 
Appropriation  (MPA)  tours'  and  add 
'and  other  individuals  that  travel  on  Air 
Force  travel  orders'. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Replace  entry  with  'Records  relating 
to  official  travel  of  individuals, 
including  travel  orders,  per  diem 
vouchers,  transportation  requests,  travel 
itinerary,  and  supporting 
documentation.  Records  contain 
individual's  name,  Social  Security 
Number,  rank/grade,  office  name, 
telephone,  and  related  information.' 
***** 

PURPOSE(S): 

Replace  entry  with  'To  maintain  an 
official  travel  record  authorization  and 
pajrment  file  system.  Provides 
management  information  for  control  of 
travel  expenditures  and  supports 
dociunentation  requirements  for  official 
travel.' 


F033  AF  D 

SYSTEM  NAME: 

Automated  Orders  Data  System. 


SYSTEM  LOCATION: 

Any  location  where  temporary  orders 
are  published  at  all  levels  down  to  and 
including  squadrons.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force  compilation  of  systems 
of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  civilian  employees  and 
military  members  who  perform 
temporary  duty  travel,  including  all  Air 
Force  reserve  personnel  and  other 
individuals  that  travel  on  Air  Force 
travel  orders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  official  travel  of 
individuals,  including  travel  orders,  per 
diem  vouchers,  transportation  requests, 
travel  itinerary,  and  supporting 
documentation.  Records  contain 
individual's  name.  Social  Security 
Number,  rank/grade,  office  name, 
telephone,  and  related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Joint  Federal  Travel  Regulation; 
Air  Force  Instruction  33-328, 
Administrative  Orders;  Air  Force 
Instruction  65-103,  Temporary  Duty 
Orders;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  an  official  travel  record 
authorization  and  payment  file  system. 
Provides  management  information  for 
control  of  travel  expenditures  and 
supports  documentation  requirements 
for  official  travel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer. 

RETRIEVABIUTY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
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system  in  performance  of  their  official 
duties  and  are  properly  screened  for 
aeed-to-know.  Passwords  are 
established  for  computer  system 
entrance. 

RETENTION  AND  DISPOSAL: 

Identification  data  is  maintained  until 
the  individual  is  reassigned.  Orders  are 
maintained  for  1  to  56  years  after  the 
year  in  which  they  are  published. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Records  Custodians  at  the  installation, 
base,  unit,  organization,  office  or 
function  to  which  the  individual  is 
assigned,  attached,  tenanted  on,  or  on 
temporary  duty.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

NOTIFiCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Records 
Custodian  at  the  installation,  base,  unit, 
organization,  office  or  function  to  which 
the  individual  is  assigned,  attached, 
tenanted  on,  or  on  temporary  duty. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  full  name. 
Social  Security  Nimiber,  and  office  or 
organization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Records  Custodian  at  the  installation, 
base,  unit,  organization,  office  or 
function  to  which  the  individual  is 
assigned,  attached,  tenanted  on,  or  on 
temporary  duty.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

Individual  should  provide  full  name. 
Social  Security  Number,  and  office  or 
organization. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
personnel  records,  automated  system 
interfaces,  individuals,  and  orders 
requests. 


EXEMPTIONS  CLAMtED  FOR  THE  SYSTSyi: 

None. 


F033  AF  CIC  0 
SYSTEM  NAME: 

Locator,  Registration  and  Postal 
Directory  Files  (Jime  11, 1997,  62  FR 
31793). 

CHANGES: 
SYSTEM  IDENTFIER: 

Change  to  read  'F033  AF  C. 

***** 

CATEGORIES  OF  INDIVIDUALS: 

Replace  'unified  and  specified'  writh 
'combatant*. 

CATEGORSS  OF  RECORDS  IN  THE  SYSTEM: 

Delete  "military  service  identification 
number" 

***** 

F033  AF  C 
SYSTEM  NAME: 

Locator,  Registration  and  Postal 
Directory  Files. 

SYSTEM  LOCATION: 

Headquarters,  United  States  Air    • 
Force;  Air  Force  installations  to  include 
bases;  units;  offices  and  functions,  and 
headquarters  of  combatant  commands 
for  which  Air  Force  is  Executive  Agent. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  military  and  civilian 
personnel;  Air  Force  Reserve  and 
National  Guard  personnel;  volunteer 
personnel;  United  States  Armed  Forces 
military  and  civilian  personnel  assigned 
to  headquarters  of  combatant  conmaands 
for  which  Air  Force  is  Executive  Agent, 
and  contractor  personnel.  Dependents 
may  also  be  included  in  this  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Cards  or  listings  may  contain  the 
individuals  name,  grade,  Social  Security 
Number,  duty  location,  office  telephone 
number,  residence  address  and 
residence  telephone  number,  and 
similar  type  personnel  data  determined 
to  be  necessary  by  local  authority. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Used  to  locate  or  identify  personnel 
assigned/attached  to,  tenanted  on,  or  on 
temporary  duty  at  the  specific 
installation,  office,  base,  unit,  function, 
and/or  organization  in  response  to 
specific  inquiries  from  authorized  users 


for  the  conduct  of  business.  Portions  of 
the  system  are  used  for  directory  service 
and  forwarding  individual  personal 
mail  received  by  Air  Force  postal 
activities,  and  for  assignment  of 
individual  mailboxes.  Files  may  be  used 
locally  to  support  official  and  unofficial 
programs  that  require  minimal  locator 
information,  membership  or  user 
listings. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  records  in  card 
or  form  media  in  visible  file  binders/ 
cabinets  or  card  files,  in  computers  and 
on  computer  output  products. 

RETRIEV  ability: 

Retrieved  by  name  and/or  Social ' 
Security  Nimiber. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
reassignment  or  separation,  or  when 
superseded  or  no  longer  needed  for 
reference.  Postal  directory  files  are 
destroyed  for  one  year  after  permanently 
assigned  personnel  depart,  or  three 
months  after  transient  personnel  depart. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  Custodians  at  the  installation, 
base,  unit,  organization,  office  or 
function  to  which  the  individual  is 
assigned,  attached,  tenanted  on. 
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perfonning  volunteer  service  at,  or  on 
temporary  duty.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

NcnncATiON  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  or  visit  the  local 
system  manager.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  local  system  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  htim  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  automated 
system  interfaces;  the  individuals,  or 
from  personnel  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  AETC  B 
SYSTEM  NAME: 

Air  Force  Junior  ROTC  (AFJROTC) 
Applicant/Instructor  System  (June  11, 
1997,  62  FR  31793). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  from  entry  'ROTC  Form  0-217, 
Change  in';  'ROTC  Form  0-21< 
AFJROTC  Instructor  Contract  Card, 
AFROTC;  'or  0-218".  Replace 
'comments  on  AFROTC  with 
'comments  on  Officer  Accession  and 
Training  School  (AFOATS)'.  Replace  'or 
0-218  and'  with  'and  Departure/ 
Transfer  Questionnaire'. 


R)36  AETC  B 

SYSTEM  NAME: 

Air  Force  Junior  ROTC  (AFJROTC) 
Applicant/Instructor  System. 

SYSTEM  LOCATION: 

Air  Force  Jimior  Reserve  Officer 
Training  Corps,  551  East  Maxwell 


Boulevard,  Maxwell  Air  Force  Base,  AL 
36112-6110. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Junior  Reserve  Officer 
Training  Corps  (AFJROTC)  instructor 
applicants  and  instructors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  AFJROTC  instructor 
duty,  processing  checklist,  applicant 
evaluation  forms,  interview  record,  last 
10  Airman  Performance  Reports  or 
Officer  Effectiveness  Reports  or 
summary  of  last  10  reports  which 
includes  period  of  supervision  and 
overall  evaluation,  letter  requesting 
Defense  Central  Index  of  Investigation 
(DCn)  name  check,  photograph,  Report 
of  Separation  from  Active  Duty, 
Retirement  Order  (if  applicable). 
Commander's  recommendation  (for 
noncommissioned  officers  on  active 
duty  only),  miscellaneous 
correspondence  such  as  resume  and 
letter  of  recommendation,  copy  of  AF 
retirement  physical  and  Physical 
Evaluation  Board  Findings  if  applicant 
is  retired  with  30  percent  or  more 
disability  awarded  by  VA,  letter 
requesting  medical  evaluation  of 
AFJROTC  instructor  applicants  for 
personnel  retired  with  30  percent  or 
more  disability,  letter  verifying 
dependents,  instructor  preference  card, 
instructor  intent  letter,  contract  data 
cards,  termination  letters,  certification 
certificates,  AFJROTC  Instructor  Status, 
Air  Force  Jimior  ROTC  Instructor 
Evaluation  Report,  letters  pertaining  to 
appeals  of  ratings  and/ or  commeats  on 
Officer  Accession  and  Training  School 
(AFOATS)  Form  98;  and  Departure/ 
Transfer  Questionnaire. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  102,  Junior  Reserve  Officers' 
Training  Corps;  Air  Force  Instruction 
36-2010,  Air  Force  Junior  Reserve 
Officers'  Training  Corps;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Used  to  evaluate  applicant 
qualifications  for  employment  as 
AFJROTC  instructors.  Also  used  to 
determine  if  instructor  is  meeting  Air 
Force  standards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those-  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 


The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  and  on 
computer  magnetic  tape  and  computer 
printouts. 

RETRIEV  ABILITY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  imtil 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  and 
overwriting. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  East 
Maxwell  Boulevard  J^daxwell  Air  Force 
Base,  AL  36112-6110. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander,  Air  Force 
Junior  Reserve  Officer  Training  Corps, 
551  East  Maxwell  Boulevard,  Maxwell 
Air  Force  Base,  AL  36112-6110. 

Individuals  who  write  must  furnish 
name,  grade,  Sdcial  Security  Nimiber, 
unit  of  assignment  and  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Air  Force  Junior  Reserve 
Officer  Training  Corps,  551  East 
Maxwell  Boulevards  Maxwell  Air  Force 
Base,  AL  36112-6110. 

Individuals  who  write  must  furnish 
name,  grade.  Social  Security  Niunber, 
unit  of  assignment  and  address. 

Visitors  must  show  armed  forces 
identification  card  and  some  additional 
source  of  positive  identification. 
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CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
lecords,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  previous 
employers,  financial  institutions, 
educational  institutions,  police  and 
investigating  officers,  the  bureau  of 
motor  vehicles,  a  state  or  local 
government,  witnesses  and  from  source 
documents  (such  as  reports)  prepared 
on  behalf  of  the  Air  Force  by  boards, 
committees,  panels,  auditors,  and  so 
forth. 


EXEMPTX)NS  CLAMED  FOR  THE  SYSTEM: 

None. 
F065  AF  SVA  B 
SYSTEM  NAME: 

Non-appropriated  Fund  (NAF) 
Insiu-ance  and  Employee  Benefit  System 
File  Oune  11, 1997,  62  FR  31793). 

CHANGES: 


SYSTEM  NAME: 

«  *  » 


Change  'File'  to  'Files'. 


CATEGORKS  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Replace  entry  with  'Non-appropriated 
Fund  (NAF)  participants  of  the  Air 
Force  NAF  Group  Insurance  and 
Retirement  Programs  as  well  as  any 
NAF  civilian  who  has  filed  a  claim  with 
Air  Force  NAF  Workers'  Compensation 
or  Unemployment  Compensation 
programs.' 


RETENTION  ANO  DISPOSAL: 

Replace  'Life  and  Health'  with 
'Group';  after  '20  years'  delete  'upon' 
and  add  'after';  after  'erasing'  add 
'degaussing*. 


n 


F065  AF  SVA  B 
SYSTEM  NAME: 

Non-appropriated  Fimd  (NAF) 
Insurance  and  Employee  Benefit  System 
Files. 


SYSTEM  LOCATION: 

Air  Force  installations;  NAF 
Instrumentalities  (NAFIs),  local  Human 
Resources  Offices  and  the  Air  Force 
Services  Agency  (HQ  AFSVA),  10100 
Reunion  Place,  Suite  502,  San  Antonio 
TX  78216-4138.  Official  mailing 


addresses  are  published  in  the  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

NAF  participants  of  the  Air  Force 
NAF  Group  Insurance  and  Retirement 
Programs  as  well  as  any  NAF  civilian 
who  has  filed  a  claim  with  Air  Force 
NAF  Workers*  Compensation  or 
Unemplojrment  Compensation 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Group  Life  and  Health  Instu^ance  Plan 
Files,  Retirement  and  401(k)'Plan  Files, 
Unemployment  Compensation  File,  and 
Workers'  Compensation  Claim  Files,  all 
of  which  consist  of,  but  are  not  limited 
to  the  follovnng:  applications  and/or 
waivers  of  participation;  notices  of 
change  of  beneficiary;  notices  of 
termination  of  eligibility,  disability  and 
death;  evidence  of  age  and 'qualification 
for  benefits;  application  for  retirement; 
election  to  reinstate  prior  participation 
and  survivor  annuities;  Social  Security 
earnings  data;  employer  certification  of 
coverage;  hospitalization  and  claims 
forms;  report  of  accident  or 
occupational  illness;  medical  reports; 
payment  forms;  Unemployment 
Compensation  claims;  personal 
historical  information,  and  other  related 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  5  U.S.C.  8171-73  Non- 
appropriated Fimd  Employees, 
Compensation  for  Work  Injuries;  Air 
Force  Instruction  34-301,  Air  Force 
Non-appropriated  Fund  Personnel 
Management  and  Administration;  Air 
Force  Instruction  34-302,  Non- 
appropriated Fimd  Employee 
Retirement  Plan;  Air  Force  Instruction 
34-305  Non-appropriated  Fund 
Employee  Group  Health  Plan;  Air  Force 
Instruction  34-306  Non-appropriated 
Fund  Employee  Group  Life  and 
Accidental  Death  and  Dismemberment 
Plan;  Air  Force  Instruction  34-307  Non- 
appropriated Fund  Employee  Flexible 
Benefits  Plan;  Air  Force  Instruction  34- 
308  Non-appropriated  Fund  Employee 
Worker's  Compensation  Program;  Air 
Force  Instruction  34-309  Non- 
appropriated Fund  Employee 
Unemployment  Compensation;  Air 
Force  Instruction  34-315  Non- 
appropriated Fund  Employees'  401  (k) 
Savings  Plan;  and  E.O.  9397  (SSN). 

PURP0SE(S): 

Provides  information  for  the 
administration  of  the  programs  to 
determine  eligibiUty  and  compensation 
entitlements.  It  is  used  in  statistical  and 


actuarial  evaluations  of  the  program; 
and  to  insure  compliance  with 
applicable  laws,  determine  benefits  and 
adjudicate  pay  claims. 

ROUTINE  USES  OF  RECORDS  MANoTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  in  the  system  may  be 
disclosed  to  commercial  concerns  in 
actuarial  evaluations  and 
determinations  of  eligibility,  and 
amounts  of  benefit  payments  due. 

May  be  disclosed  to  Federal,  state, 
and  local  governmental  agencies  as 
required  by  law,  and  to  the  Department 
of  Labor  to  ensure  compliance  with 
statutory  requirements,  in  furtherance  of 
the  Air  Force  Program  involved,  and  to 
insure  benefits  for  proper  recipients. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system; 

POLICIES  AND  PRACTICES  FOR  STORtIG, 
RETRIEVING,  ACCESSING,  RETAKING,  ANO 
06POSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  microform, 
in  computers  and  on  computer  output 
products.  "^ 

RETMEVABIUTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  per5on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  file  containers, 
cabinets,  vaults  or  rooms,  and  in 
computerized  data  storage  devices 
controlled  by  computer  system  software. 

RETENTION  AND  disposal: 

At  installation  level,  NAF  Group 
Insurance  Program  and  NAF  Retirement 
Program  records  are  retired  to  National 
Personnel  Records  Center,  111 
Winnebago  Street,  St.  Louis,  MO  62225- 
2001,  upon  employee's  separation, 
death,  or  retirement.  At  Headquarters 
Air  Force  level,  NAF  Retirement  and 
Unemployment  Compensation  Programs 
records  are  retained  for  a  minimum  of 
20  years  after  an  employee's  withdrawal 
from  the  program.  At  Headquarters  Air 
Force  level,  NAF  Workers' 
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Compensation  Program  records  are 
retained  for  3  years  after  file  is  closed, 
retired  to  National  Personnel  Records 
Center  for  15  additional  years,  and  then 
destroyed.  For  all  systems,  eventual 
destruction  is  by  burning,  shredding, 
pulping,  or  macerating.  Computer 
records  are  destroyed  by  erasing, 
degaussing,  deleting  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADORESS: 

Chief,  Benefits  and  Insurance 
Division,  HQ  Air  Force  Services  Agency 
(HQ  AFSVA/SVXBC),  10100  Reunion 
Place,  Suite  502,  San  Antonio,  TX 
78216-4138. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
written  inquiries  to  or  visit  the  Benefits 
and  Insurance  Division,  HQ  Air  Force 
Services  Agency  (HQ  AFSVA/SVXBC), 
10100  Reunion  Place,  Suite  502,  San 
Antonio,  TX  78216-4138  or  to  the  local 
Human  Resources  Office  at  installation 
of  employment  of  individual  making 
request. 

Give  name  and  Social  Seciuity 
Nimiber  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  of^sit  the  Benefits  and  Insurance 
Division,  Headquarters  Air  Force 
Services  Agency  (HQ  AFSVA/SVXBC), 
10100  Reunion  Place,  Suite  502,  San 
Antonio,  TX  78216-^138  or  to  the  local 
Human  Resources  Office  at  installation 
of  emplo)nment  of  individual  making 
request. 

Give  name  and  Social  Seciirity 
Number  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim).  Government  identification  card, 
or  vehicle  driver's  license  is  required  for 
positive  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individuals  and  their  survivors  and 
beneficiaries;  Department  of  Labor; 
Social  Security  Administration; 
previous  employers;  medical 
institutions,  and  any  individual  in  a 
position  to  verify  relevant  information. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F065  AF  SVA  C 
SYSTEM  NAME: 

Morale,  Welfare,  and  Recreation 
(MWR)  Participation/Membership/ 
Training  Records  (June  11,  1997,  62  FR 
31793). 

CHANGES: 


SYSTEM  NAME: 

Replace  entry  vrith  'Services 
Activities  P*ticipation/Membership/ 
Training  Records. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Replace  entry  with  'Active  duty  and 
retired  military  members  and  their 
dependents;  members  of  Reserve 
components,  DOD  appropriated  and 
non-appropriated  civilian  employees 
and  their  dependents;  and  certain  other 
categories  of  individuals  identified  as  . 
authorized  patrons  of  Service  activities 
in  accordance  with  Air  Force 
regulations.' 

CATEGORIES  OF  RECORDS: 

Replace  'MWR'  with  'Services'. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Replace  entry  with  '10  U.S.C.  8013, 
Secretary  of  the  Air  Force;  Air  Force 
Instruction  34-121,  Other  Recreation 
Membership  Clubs  Programs;  Air  Force 
histruction  34-217,  Air  Force  Aero  Club 
Program;  and  Air  Force  histruction  34- 
272,  Air  Force  Club  Program;  and  E.O. 
9397  (SSN).' 


STORAGE: 

Replace  entry  with  'Maintained  in 
paper  and  on  computers  and  computer 
output  products.' 

SAFEGUARDS: 

Replace  entry  with  'Records  arg 
accessed  by  person(s)  responsible  W 
servicing  the  record  system  in 
performance  of  official  duties  and  by 
authorized  personnel  who  are  properly 
screened  and  cleared  for  a  need  to 
know.  Records  are  stored  in  locked 
rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  software.' 


RECORD  SOURCE  CATEGORIES: 

Replace  entry  with  'Individual 
applications  and/or  activity  reports  of 
membership/participation  in  Services 


activities  and  offices  of  primary 
responsibility  for  Services  activities. 


F065  AF  SVA  C 
SYSTEM  NAME: 

Services  Activities  Participation/ 
Membership/Training  Records. 

SYSTEM  LOCATION: 

Air  Force  Services  Agency,  10100 
Reunion  Place  Suite  402,  San  Antonio, 
TX  78216-4138;  Air  Force  installations; 
major  commands;  and  individual 
activities.  Official  mailing  addresses  are 
published  in  the  appendix  to  the  Air 
Force's  compilation  of  record  system 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  retired  military 
members  and  their  dependents; 
members  of  Reserve  components,  DOD 
appropriated  and  non-appropriated 
civilian  employees  and  their 
dependents;  and  certain  other  categories 
of  individuals  identified  as  authorized 
patrons  of  Services  activities  in 
accordance  with  Air  Force  regulations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Volxinteer,  membership,  attendance, 
training,  and  participation/competition 
records  and  supporting  data  relative  to 
Air  Force  Services  activities. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Air  Force  Instruction  34-121, 
Other  Recreation  Membership  Clubs 
Programs;  Air  Force  Instruction  34-217, 
Air  Force  Aero  Club  Program;  and  Air 
Force  Instruction  34-272.  Air  Force 
Club  Program;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Determine  membership/participation 
eligibility;  maintain  patron  attendance; 
conduct  contests;  monitor  training  and 
ciuxency  of  members;  and  serve  as 
database  for  designing  and  conducting 
various  recreation  programs.  Used  by 
personnel  responsible  for  conducting 
Air  Force  Services  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

May  be  provided  to  commercial  or 
non-profit  concerns  conducting 
activities  on  behalf  of,  in  support  of  or 
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in  conjunction  with  the  Air  Force 
Services  programs  involved. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:      1 1 

Maintained  in  paper  and  on 
computers  and  computer  output 
products. 


RETRIEVABILmr: 

Retrieved  by  name  and/or  Social 
Security  Number. 

safeguards:! 

Records  are  accessed  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  official  duties 
and  by  authorized  personnel  and 
limited  to  those  requiring  access  in  the 
performance  of  their  duties,  and  who 
are  properly  screened  and  cleared  for  a 
need-to-know.  Records  are  stored  in 
locked  rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  software. 

RETENTION  and  disposal: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning,  or  surrender  to  member  upon 
termination,  as  applicable.  Computer 
records  are  destroyed  by  deleting  files, 
erasing,  degaussing,  or  overwriting 
using  approved  Air  Force  procedures 
and  products. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Community  Programs, 
Community  Programs  Division,  HQ  Air 
Force  Services  Agency  (HQ  AFSVA/ 
SVP),  10100  Reunion  Place,  Suite  402, 
San  Antonio,  TX  78216-4138. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Community  Programs  Division, 
Headquarters  Air  Force  Services  Agency 
(HQ  AFSVA/SVPA),  10100  Reunion 
Place,  Suite  402,  San  Antonio,  TX 
78216-4138  or  Services  activities  at  the 
appropriate  Air  Force  installation. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 


inquiries  to  or  visit  the  Community 
Programs  Division,  Headquarters  Air 
Force  Services  Agency  (HQ  AFSVA/ 
SVPA),  10100  Reunion  Place.  Suite  402, 
San  Antonio  TX  78216-4138  or  Services 
activities  at  the  appropriate  Air  Force 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Nimaber. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  applications  and/or 
activity  reports  of  membership/ 
participation  in  Services  activities  and 
offices  of  primary  responsibility  for 
Services  activities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-11577  Filed  5-8-03;  8:45  am) 

BiLUNG  CODE  5001-Oe-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  four  systems  of 
records  notices  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  June 
9,  2003,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 


Federal  Register  and  are  available  from 
the  address  above. 

The  specffic  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  By  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  AFPC  H 

SYSTEM  NAME: 

Medical  Opinions  on  Board  for 
Correction  of  Military  Records  Cases 
(BCMR)  (June  11, 1997,  62  FR  31793). 

changes: 

***** 

SYSTEM  location: 

Delete  entry  and  replace  with  , 

'Headquarters  Air  Force  Personnel 
Center,  Superintendent,  Medical 
Accessions  and  Personnel  Programs 
(DPAMF2),  Medical  Service  Officer 
Management  Division,  550  C  Street 
West,  Suite  25,  Randolph  Air  Force 
Base,  TX  78150-4727.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Superintendent,  Medical  Accessions 
and  Persormel  Programs  (DPAMF2), 
Medical  Service  Officer  Management 
Division,  Headquarters  Air  Force 
Personnel  Center,  550  C  Street  West, 
Suite  25,  Randolph  Air  Force  Base,  TX 
78150-4727.' 


F036  AFPC  H 

SYSTEM  NAME: 

Medical  Opinions  on  Board  for 
Correction  of  Military  Records  Cases 
(BCMR). 

SYSTEM  LOCATION: 

Headquarters  Air  Force  Personnel 
Center,  Superintendent,  Medical 
Accessions  and  Personnel  Programs 
(DPAMF2),  Medical  Service  Officer 
Management  Division,  550  C  Street 
West,  Suite  25,  Randolph  Air  Force 
Base,  TX  78150-4727. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Files  are  maintained  on  individuals 
making  application  to  the  Air  Force 
Board  for  Correction  of  Military  Records 
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on  which  a  medical  opinion  has  been 
rendered. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  a  copy  of  the  medical 
advisory  opinion  rendered  on  Air  Force 
Board  for  Correction  of  Military 
Records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  10  U.S.C.  79,  Correction  of 
Military  Records;  as  implemented  by 
Air  Force  Instruction  36-2603,  Air 
Force  Board  for  Correction  of  Military 
Records. 

MURPOSE(S): 

A  historical  reference,  by  name,  to 
previous  action  taken  regarding  a 
specific  BCMR  application. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DCDD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  in  filing 
cabinets. 

RETRIEVABII^rV: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
cabinets  and  loclced  rooms. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  one  year  or 
until  no  longer  needed  for  reference, 
then  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Superintendent,  Medical  Accessions 
and  Personnel  Programs  (DPAMF2), 
Medical  Service  Officer  Management 
Division,  Headquarters  Air  Force 
Personnel  Center,  550  C  Street  West, 


Suite  25,  Randolph  Air  Force  Base,  TX 
78150-4727. 

NOT1FICATK>N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Superintendent,  Medical  Accessions 
and  Personnel  Programs  (DPAMF2), 
Medical  Service  Officer  Management 
Division,  Headquarters  Air  Force 
Personnel  Center,  550  C  Street  West. 
Suite  25,  Randolph  Air  Force  Base,  TX 
78150-4727. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Superintendent,  Medical 
Accessions  and  Personnel  Programs 
(DPAMF2),  Medical  Service  Officer 
Management  Division,  Headquarters  Air 
Force  Personnel  Center,  550  C  Street 
West.  Suite  25,  Randolph  Air  Force 
Base,  TX  78150-4727. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  AFPC  G 

SYSTEM  NAME: 

Medical  Officer  Personnel  Utilization 
Records  (June  11, 1997,  62  FR  31793). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  'Air  Force  Manpower  and 
Personnel  Center  (AFMPC)  Form  8'  and 
'Air  Force  Manpower  and  Personnel 
Center  (AFMPC)  Form  138'. 

AUTHORrrY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force; 
as  implemented  by  Air  Force  Instruction 
36-2105,  Officer  Classification;  Air 
Force  Instruction  41-109,  Special  Pay 
for  Health  Professionals;  Air  Force 
Instruction  36-2610,  Appointing 
Regidar  Air  Force  Officers  and 
Obtaining  Conditional  Reserve  Status; 
Air  Force  Instruction  36-2110, 
Assignments;  Air  Force  Instruction  36- 


2504,  Officer  Promotion,  Continuation 
and  Selective  Early  Removal  in  the 
Reserve  of  the  Air  Force;  Air  Force 
histruction  36-2107,  Active  Duty 
Service  Commitments;  and  Air  Force 
Instruction  36-2133.  Specified  Period  of 
Time  Contracts  (SPTC).' 
*        »        *        *        ♦ 

F036  AFPC  G 
SYSTEM  NAME: 

Medical  Officer  Personnel  Utilization 
Records. 

SYSTEM  location: 

Headquarters  Air  Force  Personnel 
Center.  Deputy  Director.  Medical 
Service  Officer  Management  Division, 
550  C  Street  West,  Suite  25,  Randolph 
Air  Force  Base,  TX  78150-4727. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  active  duty  medical 
service  officers. 

CATEGORIES  OF  RECORDS  IN  tHE  SYSTEM: 

Personnel  Utilization  records 
containing:  Career  briefs;  Print-outs; 
Letters  from  individuals;  Letters  from 
Utilization  Branch  to  individuals  Letters 
concerning  medical  service  education 
and  training;  Copy  of  application  for 
Indefinite  Reserve  Status;  Copy  of 
request  to  join  spouse;  Copy  of 
Specified  Period  of  Time  Contract 
(SPTC)  requests;  Assignment/ Actions 
Worksheet;  Officer  Reassignment; 
Memorandum  of  Official  Contact; 
Officer  Career  Objective  Statement; 
Personnel  Action  Request;  Application 
for  Appointment  in  the  AF  Reserve; 
Recall  to  Active  Duty;  Supplement  to 
Application  for  Commission  in  the 
United  States  Air  Force  (U.S.)  Medical 
Services;  Assignment  Notification  of 
Medical  Service  Officer;  Constructive 
Credit  Computation;  Personal  Interview- 
USAF  Nurse  Application;  Air  Force 
Institute  of  Technology  (AFTT) 
Education  Plan;  Messages;  Department 
of  Defense  Notification  of  change  in 
service  members  official  records;  Master 
Personnel  Record  Fiche;  Training/ 
Specialty  Board  Certification  Records; 
Continuation  Pay  Contracts;  Specialty 
Badge  Award;  Personnel  Data  Systems 
(PDS)  transactions;  Record  of  Office  of 
Special  Investigations  (OSI)  backgroimd 
checks;  Resumes/special  applications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  as  implemented  by  Air  Force 
Instruction  36-2105.  Officer 
Classification;  Air  Force  Instruction  41- 
109,  Special  Pay  for  Healtii 
Professionals;  Air  Force  Instruction  36- 
2610,  Appointing  Regular  Air  Force 


■     -  •  •  •  •  ■  -  - '  ,   ..  -t 
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Officers  and  Obtaining  Conditional 
Reserve  Status;  Air  Force  Instruction 
36-2110,  Assignments;  Air  Force 
Instruction  36-2504,  Officer  Promotion, 
Continuation  and  Selective  Early 
Removal  in  the  Reserve  of  the  Air  Force; 
Air  Force  Instruction  36-2107,  Active 
Duty  Service  Commitments;  and  Air 
Force  Instruction  36-2133,  Specified 
Period  of  Time  Conti-acts  (SPTC). 

PURPOSE(S): 

Verify  current  assignment;  verify 
history  of  application  for:  Tour 
extension,  tour  ciulailment,  Specified 
Period  of  Time  Contract,  Indefinite 
Reserve  Status,  duty  Air  Force  specialty 
code  change,  special  duty  application, 
formal  school  application,  change  of 
assignment  reporting  dates,  join  spouse 
application;  Use  AF  Form  24  for 
obtaining  date  of  birth  and  place  of  birth 
when  processing  assignment  to  academy 
or  other  highly  sensitive  area  of 
assignment;  to  hold  messages  pertaining 
to  assignment;  to  hold  action  notices 
and  career  briefs  as  a  result  of  input 
from  original  office  and  any  other  office 
pertaining  to  an  individual.  This  also 
includes  career  briefs  and  action  notices 
from  automatic  actions  (i.e.,  available 
assignment);  pay  computation;  grade 
computation;  to  provide  background 
information  to  answer  correspondence. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  b,e  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as      ' 
follows: 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  etc. 

RETRIEVABILmr: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  iQ  locked  cabinets  or  rooms. 


RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  six  months 
after  the  individual  terminates  military 
service,  then  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Medical  Service 
Officer  Management  Division, 
Headquarters  Air  Force  Persoimel 
Center,  550  C  Sti^t  West,  Suite  25, 
Randolph  Air  Force  Base,  TX  78150- 
4727. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Deputy 
Director,  Medical  Service  Officer 
Management  Division,  Headquarters  Air 
Force  Personnel  Center,  550  C  Street 
West,  Suite  25,  Randolph  Air  Force 
Base,  TX  78150-4727. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Deputy  Director,  Medical  Service 
Officer  Management  Division. 
Headquarters  Air  Force  Personnel 
Center,  550  C  Street  West,  Suite  25, 
Randolph  Air  Force  Base,  TX  78150- 
4727. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Applications  for  appointment,  letters 
written  by  individual  or  on  individuals 
by  others.  Computer  print-outs,  forms 
completed  by  individuals.  Personnel 
Data  Systems  (PDS)  transactions,  other 
information  pertinent  to  assignments  or 
career  development  of  the  officer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  AFPC  P 
SYSTEM  NAME: 

Separation  Case  Files  (Officer  and 
Airman)  (June  11.  1997,  62  FR  31793). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  "Military";  before  "Randolph" 
add  "550  C  Sti«et  West,";  after  "Air 
Reserve  Personnel  Center"  add  "6760 
East  Irvington  Place". 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Replace  'Air  Force  Regulation  36-2, 
Administrative  Discharge  Procedures 
(For  Sub-standard  Performance  of  Duty, 
Misconduct,  Moral  or  Professional 
Dereliction,  or  in  the  Interest  of  National 
Secmity);  36-12,  Administrative 
Separation  of  Commissioned  Officers; 
and  39-10,  Administrative  Separation  of 
Airmen'  with  'Air  Force  Instruction  36- 
3206,  Administrative  Discharge 
Procedures  For  Commissioned  Officers; 
36-3207,  Separating  Commissioned 
Officers;  and  36-3208,  Administrative 
Separation  of  Airmen.' 
***** 

F036  AFPC  P 
SYSTEM  NAME: 

Separation  Case  Files  (Officer  and 
Airman). 

SYSTEM  LOCATION: 

Air  Force  Military  Personnel  Center, 
550  C  Street  West,  Randolph  Air  Force 
Base,  TX  78150-6001.  National 
I^ersonnel  Records  Center,  Military 
Personnel  Records  Center.  Military 
Personnel  Records,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5000. 
Air  Reserve  Personnel  Center.  6760  East 
Irvington  Place,  Denver,  CO  80280- 
5000.  Duplicate  copies  may  be  retained 
temporarily  at  each  level  requiring 
review  or  action  on  the  case. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Officers  and  Airmen  who  have 
requested  voluntary  separation,  who 
have  been  recommended  or  identified 
for  involuntary  separation  imder  10 
U.S.C.  617(b)  (including  Reserve  officers 
as  a  matter  of  Air  Force  Policy). 
Individuals  who.  imder  Pub.  L.  95-202, 
Section  401 .  have  requested  review  of 
service  performed  with  the  Army  Air 
Force  or  U.S.  Air  Force  to  determine  if 
such  service  was  equivalent  to  active 
duty  for  purposes  of  laws  administered 
by  the  Department  of  Veterans  Affairs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Member's  application,  letter  from 
commander  initiating  separation  action 
with  endorsements,  supporting 
dociunents.  and  record  of  final  action 
take.  If  congressional  inquiry  involved, 
request  for  information  and  reply 
provided  is  also  filed  by  those  offices 
involved. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  59,  Separations.  10 
U.S.C.  Chapter  36,  Promotion. 
Separation  and  Involuntary  Retirement 
of  Officer  on  the  Active-Duty  List. 
Chapter  60.  Separation  of  Regular 
Officers  for  Substandard  Performance  of 
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Duty  or  for  Certain  Other  Reasons,  and 
38  U.S.C.,  Veteran's  Benefits;  as 
implemented  by  Air  Force  Instruction 
3&-3206.  Administrative  Discharge 
Procedures  For  Comjnissioned  Officers; 
36-3207,  Separating  Commissioned 
Officers;  and  36-3208,  Administrative 
Separation  of  Airmen. 

PURPOSE(S): 

The  original  dociunent  is  retained  as 
a  permanent  record  of  action  taken.  The 
duplicate  copies  are  retained  to  provide 
a  temporary  record  of  actions  being 
taken  for  responding  to  inquiries 
concerning  the  status  of  a  particular 
case.  Occasionally,  a  case  file  is  retained 
as  a  precedence  file  for  later  reference 
in  revising  separation  directives. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Individual  case  files  may  be  released 
to  a  governmental  body  or  agency  or 
health  care  professional  society  or 
organization  if  such  record  is  needed  to 
perform  licensing  or  professional 
standards  monitoring  related  to 
credentialed  health  care  practitioners  or 
licensed,  non-credentialed  health  care 
personnel  who  are  or  were  formerly 
members  of  the  Armed  Forces.  Case  files 
may  also  be  released  to  medical 
institutions  or  organizations  wherein 
such  member  has  applied  for  or  been 
granted  authority  or  employment  to 
provide  health  care  services  if  such 
record  is  needed  to  assess  the 
professional  qualifications  of  such 
member. 

The  DoD  Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVABUJTY: 

Retrieved  by  name.  At  National 
Personnel  Records  Center.  Cases  and 
correspondence  are  filed  with  Master 
Personnel  Records.  Transitory  copies 
are  filed  alphabetically  by  general 
subject  categories,  i.e.,  involuntary 
officer  separations,  involimtary  airman 
separations,  etc. 


SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  persoimel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  File  cabinets 
and  power  files  are  secured  diuing 
nonduty  hours. 

RETENTION  AND  DISPOSAL: 

Master  copies  are  retained 
permanently.  Temporary  files  are 
disposed  of  within  three  years  after  final 
action  is  taken.  Files  are  disposed  of  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Retirements  and  Separations 
Division  (DPPR),  Headquarters  Air 
Force  Personnel  Center.  550  C  Street 
West,  Suite  1 1 ,  Randolph  Air  Force 
Base,  TX  78150-4713. 

N0TIRCAT10N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  or  visit  the  Retirements  and 
Separations  Division  (DPPR), 
Headquarters  Air  Force  Personnel 
Center,  550  C  Street  West,  Suite  11, 
Randolph  Air  Force  Base,  TX  78150- 
4713. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Retirements  and  Separations  Division 
(DPPR),  Headquarters  Air  Force 
Persormel  Center,  550  C  Street  West, 
Suite  11,  Randolph  Air  Force  Base,  TX 
78150-4713. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Member's  application, 
correspondence  from  unit  commander's 
initiating  separation  action.  . 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F051  AFJA  C 
SYSTEM  NAME: 

Judge  Advocate  Personnel  Records 
(June  11,  1997,  62  FR  31793). 

CHANGES: 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'All  Air 
Force  active  duty  judge  advocates  and 
paralegals;  Air  Force  civilian  attorneys 
employed  in  classification  series  GS- 
905  and  GS-1222  at  Air  Staff  and 
AFLSA;  active  duty  Air  Force 
applicants  for  Fimded  Legal  Education 
Program  and  Excess  Leave  Program, 
civilian  employees  and  others  with 
access  to  FLITE  and  other  TJAG 
Department  automated  information 
systems.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Replace  'Military  Personnel  Center' 
with  lAir  Force  Personnel  Center.  After 
'computer  data'  add  'official  and 
personal  locator  information;  officer 
performance  and  training'.  Add  at  the 
end  of  the  entry  'and  Professional 
Development  Information.' 


PURPOSE(S): 

Delete  entry  and  replace  with 
'Records  for  military  members  are  used 
by  the  Judge  Advocate  General,  Deputy 
Judge  Advocate  General,  and 
Professional  Development  Division  (AF/ 
JAX)  to  determine  assigiunents. 

Records  for  civilian  members  are  used 
by  the  Executive  Secretary  and  members 
of  Ad  Hoc  and  Air  Force  Civilian 
Attorney  Qualifying  Committees  in 
evaluating  and  selecting  civilian 
attorneys  for  appointment  to  Air  Force 
position  vacancies  and  promotions. 
Funded  Legal  Education  and  Excess 
Leave  Program  records  are  used  by  the 
Judge  Advocate  General,  Deputy  Judge 
Advocate  General,  Professional 
Development  (AF/JAX)  personnel,  and 
selection  board  members  in  monitoring, 
evaluating  and  selecting  the  best 
qualified  applicants  for  the  programs.' 

RETRIEVABILTPr: 

Add  to  the  end  of  the  entry  'Social 
Security  Number,  duty  location,  rank, 
job  series,  and  other  personnel 
information.' 


RECORD  SOURCE  CATEGORIES: 

After  'Information'  add  'obtained 
directly  from  the  individual  or' 

***** 

F051  AFJA  C 
SYSTEM  NAME: 

Judge  Advocate  Personnel  Records. 

SYSTEM  LOCATION: 

Professional  Development  Division, 
Office  of  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
HQ  USAF/JAX,  1420  Air  Force 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 

■I  I  — —  n         I  II 


24953 


Pentagon,  Washington,  DC  20330-1420. 
Office  and  personnel  directory 
information  is  maintained  at  Air  Force 
Legal  Information  Services  Directorate, 
Air  Force  Legal  Services  (AFLSA/JAS), 
150  Chennault  Circle,  Maxwell  Air 
Force  Base,  AL  36112-6148. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Air  Force  active  duty  judge 
advocates  and  paralegals;  Air  Force 
civilian  attorneys  employed  in 
classification  series  GS-905  and  GS- 
1222  at  Air  Staff  and  AFLSA;  active 
duty  Air  Force  applicants  for  Funded 
Legal  Education  Program  and  Excess 
Leave  Program,  civilian  employees  and 
others  witib  access  to  FLITE  and  other 
TJAG  Department  automated 
information  systems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Educational  background;  certificate  of 
admission  to  the  bar;  career 
management  questioimaire;  career 
objective  statement;  active  duty  and 
reassignment  orders;  correspondence 
relating  to  the  individual;  Air  Force 
Personnel  Center  computer  data;  official 
and  personal  locator  information;  officer 
performance  and  training;  classification/ 
on-the-job  training  actions;  Judge 
Advocate  General  Reserve  Personnel 
Questionnaire;  Headquarters  USAF 
active  duty  and  attachment  orders; 
training  reports;  authorizations  for 
inactive  duty  training;  civilian  personal 
qualifications  statement;  notification  of 
personnel  actions;  statement  of  good 
standing  before  the  bar;  transcript  of  law 
school  record;  statement  of  availability 
for  Air  Force  civilian  attorney 
vacancies;  actions  by  Ad  Hoc  Selection 
Committee  and  Air  Force  Civilian 
Attorney  Qualifying  Committee;  Judge 
Advocate  interview;  letter  of  acceptance 
from  an  American  Bar  Association 
accredited  law  school;  application  and 
agreement;  LSDAS  report;  transcript  of 
all  undergraduate  and  graduate 
education,  letters  of  recommendation, 
and  Professional  Development 
Information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3301,  Civil  service;  generally; 
10  U.S.C.  261,  Reserve  Components 
named;  806,  Judge  advocates  and  legal 
officers;  2004,  Detail  of  commissioned 
officers  of  the  military  departments  as 
students  at  law  schools;  8072,  Judge 
Advocate  General:  Appointment  and 
duties;  62  Stat.  1014;  Air  Force 
Instruction  51-802,  Assignment  to  the 
Judge  Advocate  General's  Department 
Reserve;  Air  Force  fastruction  36-2110, 
Assignments;  and  E.0. 10577. 


PURPOSE(S): 

Records  for  military  members  are 
used  by  the  Judge  Advocate  General, 
Deputy  Judge  Advocate  General,  and 
Professional  Development  Division  (AF/ 
JAX)  to  determine  assignments. 

Records  for  civilian  members  are  used 
by  the  Executive  Secretary  and  members 
of  Ad  Hoc  and  Air  Force  Civilian 
Attorney  Qualifying  Committees  in 
evaluating  and  selecting  civilian 
attorneys  for  appointment  to  Air  Force 
position  vacancies  and  promotions. 
Fimded  Legal  Education  and  Excess 
Leave  Program  records  are  used  by  the 
Judge  Advocate  General,  Deputy  Judge 
Advocate  General,  Professional 
Development  (AF/JAX)  personnel,  and 
selection  board  members  in  monitoring, 
evaluating  and  selecting  the  best 
qualified  applicants  for  the  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  begiiming  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system.. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  card  files, 
in  computers  and  on  computer  output 
products. 

RETRIEVABILHY: 

Retrieved  by  name.  Social  Security 
Number,  duty  location,  rank,  job  series, 
and  other  persoimel  information. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Judge  Advocate  Officer  Persoimel 
records  and  Funded  Legal  Education 
and  Excess  Leave  Program  records  are 
retained  in  office  files  for  one  year  after 
the  individual  terminates  military 
service,  or  until  no  longer  needed  for 
reference,  then  destroyed.  Computer 
records  are  destroyed  when  the 


individual  terminates  military  service. 
Other  records:  Retained  in  office  files 
until  superseded,  obsolete,  no  longer 
needed  for  reference,  or  on  inactivation. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Professional  Development 
Division,  Office  of  The  Judge  Advocate 
General,  Headquarters  United  States  Air 
Force,  HQ  USAF/JAX,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Chief,  Professional  Development 
Division,  Office  of  The  Judge  Advocate 
General,  Headquarters  United  States  Air 
Force,  HQ  USAF/JAX.  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

Full  name  and  Social  Security 
Number  should  be  furnished. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Chief,  Professional 
Development  Division,  Office  of  The 
Judge  Advocate  General,  Headquarters 
United  States  Air  Force,  HQ  USAF/JAX, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

Visits  may  be  made  to  HQ  USAF/JAX, 
Pentagon,  Washington,  DC  20330-5000. 
Valid  identification  card,  driver's 
license  or  equivalent  must  be  presented. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  directly  from 
the  individual  or  obtained  bom 
previous  employers,  educational 
institutions,  automated  system 
interfaces,  state  or  local  governments, 
source  documents,  and  from  Air  Reserve 
Personnel  Center. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-11580  Filed  5-8-03;  8:45  am) 

BILLING  CODE  5001-4S-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  delete  and  amend 
Systems  of  Records. 

SUMMARY:  The  Department  of  the  Army 
is  deleting  two  systems  of  records 
notices  firom  its  inventory,  and 
amending  four  systems  of  records 
notices  in  its  existing  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended. 

The  two  Army  systems  of  records 
knovra  as  A0352-3  CFSC,  'Dependent 
Children  School  Program  Files' 
(February  22,  1993,  58  FR  10002)  and 
A0690-200  DAPE,  'School  Employee 
File"  (February  22,  1993,  58  FR  10002) 
are  now  imder  the  cognizance  of  the 
Department  of  Defense  Education 
Activity  PoDEA),  Office  of  the 
Secretary  of  Defense  and  are  therefore 
being  transferred.  Their  new  system 
identifiers  are  DODDS  26,  'DoD 
Domestic  and  Elementary  School 
Program  Files'  and  DODDS  27,  'DoD 
Domestic  and  Elementary  School 
Employee  File'. 

The  Army  is  also  amending  several 
addresses  in  its  Address  Directory  imder 
the  Major  Commands  and  Unified 
Commands  headings.  The  amendment 
replaces  'Commander  in  Chief  to 
'Commander'. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  Jime 
9,  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Department  of  the  Army, 
Freedom  of  Information/Privacy  Act 
Office,  U.S.  Army  Records  Management 
and  Declassification  Agency,  ATTN: 
TAPC-PDD-FP.  7798  Cissna  Road. 
Suite  205,  Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATKW  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-7137/DSN 
656-7137. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (lO  of  the 


Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletions 
A0352-3  CFSC 

SYSTEM  NAME: 

Dependent  Children  School  Program 
Files  (February  22,  1993,  58  FR  10002). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Department  of 
Defense  Education  Activity,  Office  of 
the  Secretary  of  Defense,  and  will  be 
maintained  under  the  Privacy  Act 
system  of  records  notice  DODDS  26, 
entitled  'DoD  Domestic  and  Elementary 
School  Program  Files'. 

A0690-200  DAPE 

SYSTEM  NAME: 

School  Employee  File  (February  22, 
1993,  58  FR  10002). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Department  of 
Defense  Education  Activity,  Office  of 
the  Secretary  of  Defense,  and  will  be 
maintained  under  the  Privacy  Act 
system  of  records  notice  DODDS  27, 
entitled  'DoD  Domestic  and  Elementary 
School  Employee  File'. 

Amendments 
A0025-55SAIS 

SYSTEM  NAME: 

Request  for  Information  Files  (August 
3,  1993,  58  FR  41250). 

CHANGES: 

SYSTEM  lOENTIRER: 

Delete  entry  and  replace  with  'A0025- 
55  TAPC. 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Freedom  of  Information  Act  Program 
Files'. 


storage: 

Replace  entry  with  'Paper  records  in 
file  folders  and  electronic  storage 
media.' 


safeguards: 

Replace  entry  with  'AH  records  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  who  have  official 
need  in  the  performance  of  their 
assigned  duties.  Automated  records  are 
further  protected  by  assignment  of  users 
identification  and  password  to  protect 


the  system  from  luiauthorized  access. 
User  identffication  and  passwords  are 
changed  at  random  times.' 

RETENnON  AND  DISPOSAL: 

Replace  entry  with  'Records  reflecting 
granted  requests  are  destroyed  after  2 
years.  When  requests  have  been  denied, 
records  are  retained  for  6  years;  and  if 
appealed,  records  are  retained  6  years 
after  final  denial  by  the  Army  or  3  years 
after  final  adjudication  by  the  courts, 
whichever  is  later.' 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Delete  entry  and  replace  with  'During 
the  course  of  a  FOIA  action,  exempt 
materials  from  'other'  systems  of  records 
may  in  turn  become  part  of  the  case 
records  in  this  system.  To  the  extent 
that  copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  FOIA  case  record,  the 
Department  of  the  Army  hereby  claims 
the  same  exemptions  for  the  records 
from  those  'other'  systems  that  are 
entered  into  this  system,  as  claimed  for 
the  original  primary  systems  of  records 
which  they  are  a  part. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system 
manager.' 


A002S-55  TAPC 
SYSTEM  NAME: 

Freedom  of  Information  Act  Program 
Files. 

SYSTEM  LOCATION: 

Headquarters,  Department  of  the 
Army,  staff  and  field  operating  agencies, 
major  commands,  installations  and 
activities  receiving  requests  to  access 
records  piu-suant  to  the  Freedom  of 
Information  Act  or  to  declassify 
documents  pursuant  to  E.O.  12958, 
National  Classified  Security 
Information,  as  amended.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  requests  an  Army 
record  imder  the  Freedom  of 
Information  Act,  or  requests  mandatory 
review  of  a  classified  document 
pursuant  to  E.O.  12958,  National 
Classified  Seciuity  Information,  as 
amended. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  request,  related  papers, 
correspondence  between  office  of 
receipt  and  records  custodians.  Army 
staff  offices  and  other  government 
agencies;  retained  copies  of  classified  or 
other  exempt  materi^;  and  other 
selective  documents. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552,  Freedom  of  Information 
Act,  as  amended  by  Pub.  L.  93-502;  10 
U.S.C.  3013,  Secretary  of  the  Army; 
Army  Regulation  25-55,  The 
Department  of  the  Army  Freedom  of 
Information  Act  Program;  and  E.O. 
12958,  National  Classified  Security 
Information,  as  amended. 

PURPOSE(S): 

To  control  administrative  processing 
of  requests  for  information  either 
pursuant  to  the  Freedom  of  Information 
Act  or  to  E.O.  12958,  National  Classified 
Security  Information,  as  amended, 
including  appeals  from  denials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:    ' 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRIEVABILITY: 

By  requester's  surname. 

SAFEGUARDS: 

All  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  official  need  in  the 
performance  of  their  assigned  duties. 
Automated  records  are  further  protected 
by  assignment  of  users  identification 
and  password  to  protect  the  system  from 
imauthorized  access.  User  identification 
and  passwords  are  changed  at  random 
times. 

RETENTION  AND  DISPOSAL: 

Records  reflecting  granted  requests 
are  destroyed  after  2  years.  When 
requests  have  been  denied,  records  are 
retained  for  6  years;  and  if  appealed, 
records  are  retained  6  years  after  final 


denial  by  the  Army  or  3  years  after  final     and  (3),  (c)  and  (e)  and  published  in  32 

adjudication  by  the  courts,  whichever  is     CFR  part  505.  For  additional 

later.  __   information  contact  the  system  manager. 


SYSTEM  MANAGER(S)  |M0  ADDRESS: 

Director,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  Freedom  of  Information/ 
Privacy  Acts  Office,  7798  Cissna  Road, 
Sprin^eld,  VA  22153-3166. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if^ 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Records  M2uiagement  and 
Declassification  Agency,  Freedom  of 
Information/Privacy  Acts  Office,  7798 
Cissna  Road,  Springfield,  VA  22153- 
3166. 

For  verification  purposes,  individual 
should  provide  enough  information  to 
permit  locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Records  Management  and 
Declassification  Agency,  Freedom  of 
Information/Privacy  Acts  Office,  7798 
Cissna  Road,  Springfield,  VA  22153- 
3166. 

For  verification  purposes,  individual 
should  provide  enough  information  to 
permit  locating  the  record. 

CmrTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
frxim  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army 
organizations,  Department  of  Defense 
components,  and  other  federal,  state, 
and  local  government  agencies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

During  the  course  of  a  FOIA  action, 
exempt  materials  from  'other'  systems  of 
records  may  in  turn  become  part  of  the 
case  records  in  this  system.  To  the 
extent  that  copies  of  exempt  records 
from  those  'other'  systems  of  records  are 
entered  into  this  FOIA  case  record,  the 
Department  of  the  Army  hereby  claims 
the  same  exemptions  for  the  records 
from  those  'other'  systems  that  are 
entered  into  this  system,  as  claimed  for 
the  original  primary  systems  of  records 
which  they  are  a  part. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 


A0220-1  USSOCOM 
SYSTEM  NAME: 

Military  Personnel  Data  File, 
USSOCOM  (February  22, 1993,  58  FR 
10002). 

CHANGES: 


SYSTEM  HANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Special  Operations 
Command,  MacDill  Air  Force  Base,  FL 
3360ft-6001.' 


A0220-1  USSOCOIM 
SYSTEM  NAME: 

Military  Personnel  Data  File, 
USSOCOM. 

SYSTEM  location: 

U.S.  Special  Operations  Conmiand, 
MacDill  Air  Force  Base,  FL  33608-6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Army,  Navy,  Marine  Corps,  and 
Air  Force  personnel  assigned  for  duty 
with  U.S.  Special  Operations  Command 
(USSOCOM). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

File  contains  individual's  name. 
Social  Security  Number,  rank,  pay 
grade,  date  of  rank,  branch  of  service. 
Army  officer  branch,  basic  active  service 
date,  basic  pay  entry  date,  date  of  birth, 
organization  and  division,  primary  and 
secondary  military  specialty,  duty  MOS/ 
AFSC.  marital  status,  officer  evaluation 
report/enlisted  efficiency  report  date, 
reserve  regular  officer  status,  duty 
telephone  niunber,  home  address  and 
telephone  number,  spouse's  name,  date 
arrived  at  USSOCOM,  projected  loss 
date,  expiration  term  of  service,  foreign 
service  availability  code,  human 
personal  reliabifity  screening  data, 
language  proficiency,  enlisted 
evaluation  report  weighted  average, 
name  of  OER/EER  rater,  duty  title, 
permanent  grade,  date  of  rank,  rated 
category,  highest  professional  military 
and  civilian  education,  source  of 
commission,  mandatory  retirement  date 
(officers). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  a  consolidated  joint 
personnel  file  pertaining  to  Anny,  Navy, 
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Marine  Corps,  and  Air  Force  personnel. 
Although  each  service  has  its  own 
personnel  records  system,  USSCX^OM 
requires  basic  personnel  data  for 
Command  Manning  Rosters  and  similar 
maneigement  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552afb)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  system  is  an  on-line  disc  resident 
application  with  back-up  maintained  on 
magnetic  tape. 

RETRIEV  ability: 

Standard  reports  and  ad  hoc  retrievals 
are  generated  via  remote  terminals  using 
a  data  management  system.  Updates  and 
record  browsing  may  be  accomplished 
in  the  interactive  mode  through  keying 
by  Social  Security  Number. 

SAFEGUARDS: 

All  operators  have  passwords,  which 
are  required  for  access  to  the  computer 
file.  All  output  products  bear  Privacy 
Act  labels. 

RETENTH3K  AND  DISPOSAL: 

Persoimel  data  are  deleted  upon 
departure  of  the  individual  fi-om 
USSOCOM. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Special  Operations 
Command,  MacDill  Air  Force  Base,  FL 
33608-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Special  Operations 
Command,  ATTN:  Director  of  Personnel 
'  (Sdjl-P).  MacDill  Air  Force  Base.  FL 
33608-6001. 

'  Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  bom  the  record  itself. 

RECORD  ACCESS  PflOCEDURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 


system  should  address  written  inquiries 
to  Commanding  General,  U.S.  Special 
Operations  Command,  ATTN:  Director 
of  Personnel  (SOJl-P),  MacDill  Air 
Force  Base,  FL  33608-6001. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  fi-om  the  record  itself. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  agency  determinations  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  fiom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  official  military  personnel 
records  of  the  individual  upon  his/her 
reporting  to  USSOCOM  for  duty. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0340-21  TAPC 
SYSTEM  NAME: 

Privacy  Case  Files  (April  13,  2001,  66 
FR  19150). 

CHANGES: 


storage: 

Delete  entry  and  replace  with  'Paper 
records  in  file  folders  and  on  electronic 
storage  media.'  — 


system  MANAGER(S)  AND  ADDRESSES: 

Replace  'Fort  Belvoir,  VA  22153- 
3166'  with  'Springfield,  VA  22153- 
3166'. 


A0340-21  TAPC 

SYSTEM  NAME: 

Privacy  Case  Files. 

SYSTEM  location: 

These  records  exist  at  Headquarters, 
Department  of  the  Army,  staff  and  field 
operating  agencies,  major  commands, 
installations  and  activities  receiving 
Privacy  Act  requests.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

Records  also  exist  in  offices  of  Access 
and  Amendment  Refusal  Authorities 
when  an  individual's  request  to  access 
and/or  amend  his/her  record  is  denied. 
Upon  appeal  of  that  denial,  record  is 
maintained  by  the  Department  of  the 
Army  Privacy  Review  Board. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  information 
concerning  themselves  which  is  in  the 
custody  of  the  Department  of  the  Army 
or  who  request  access  to  or  amendment 
of  such  records  in  accordance  with  the 
Privacy  Act  of  1974,  as  amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  notifying  requesters  of  the 
existence  of  records  on  them,  providing 
or  denying  access  to  or  amendment  of 
records,  acting  on  appeals  or  denials  to 
provide  access  or  amend  records,  and 
providing  or  developing  information  for 
use  in  litigation;  Department  of  the 
Army  Privacy  Review  Board  minutes 
and  actions;  copies  of  the  requested  and 
amended  or  unamended  records; 
statements  of  disagreement;  and  other 
related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552a,  tiie  Privacy  Act  of 
1974,  as  amended;  10  U.S.C.  3013, 
Secretary  of  the  Army;  and  Army 
Regulation  340-21.  The  Army  Privacy 
Program. 

PURPOSE(S): 

To  process  and  coordinate  individual 
re(}uests  for  access  and  amendment  of 
personal  records;  to  process  appeals  on 
denials  of  requests  for  access  or 
amendment  to  personal  records  by  the 
data  subject  against  agency  rulings;  and 
to  ensure  timely  response  to  requesters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

RETRIEVABIUTY: 

By  name  of  requester  on  whom  the 
records  pertain. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


24957 


duties.  Records  are  stored  in  locked 
cabinets  or  rooms.. 

RETENTION  AND  DISPOSAL: 

Approved  requests,  denials  that  were 
not  appealed,  denials  fully  overruled  by 
appellate  authorities  and  appeals 
adjudicated  fully  in  favor  of  requester 
are  destroyed  after  4  years.  Appeals 
denied  in  full  or  in  part  are  destroyed 
after  10  years,  provided  legal 
proceedings  are  completed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  Freedom  of 
Information/Privacy  Act  Office,  7798 
Cissna  Road,  Springfield,  VA  22153- 
3166. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  U.S. 
Army  Records  Management  and 
Declassification  Agency,  Freedom  of 
Information/Privacy  Act  Office,  7798 
Cissna  Road,  Springfield,  VA  22153- 
3166. 

For  verification  purposes,  individual 
should  provide  full  name,  date  and 
place  of  birth,  current  address  and  other 
personal  information  necessary  to  locate 
the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  office  that  processed  the 
initial  inquiry,  access  request,  or 
amendment  request.  Individual  may 
obtain  assistance  from  the  U.S.  Army 
Records  Management  and 
Declassification  Agency,  Freedom  of 
Information/Privacy  Act  Office,  7798 
Cissna  Road,  Springfield,  VA  22153- 
3166. 

For  verification  purposes,  individual 
should  provide  full  name,  date  and 
place  of  birth,  current  address  and  other 
personal  information  necessary  to  locate 
the  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army 
organizations.  Department  of  Defense 
components,  and  other  Federal,  state, 
and  local  government  agencies. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

During  the  course  of  a  Privacy  Act 
(PA)  action,  exempt  materials  from 
'other'  systems  of  records  may  become 
part  of  the  case  records  in  this  system 
of  records.  To  the  extent  that  copies  of 
exempt  records  from  those  'other' 
systems  of  records  are  entered  into  these 
PA  case  records,  the  Department  of  the 
Army  hereby  claims  the  same 
exemptions  for  the  records  as  they  have 
in  the  original  primary  systems  of 
records  which  they  are  a  part. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  published  in  32  CFR 
part  505.  For  additional  information 
contact  the  system  manager. 

A0600-85  DAPE 

SYSTEM  NAME: 

Alcohol  and  Drug  Abuse 
Rehabilitation  Files  (April  4,  2003, 
16484). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Army 
Substance  Abuse  Program*. 

***** 

Aoeoo-esDAPE 

SYSTEM  NAME: 

Army  Substance  Abuse  Program. 

SYSTEM  LOCATION: 

Primary  location:  Army  Substance 
Abuse  Program  (ASAP)  rehabilitation/ 
counseling  facilities  (e.g..  Community 
Coimseling  Center/ ASAP  Coimseling 
Facilities)  at  Army  installations  and 
activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

Secondary  location:  Army  Center  for 
Substance  Abuse  Program,  4501  Ford 
Avenue,  Suite  320,  Alexandria,  VA 
22302-1460. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  Army,  Army  National  Guard  of 
the  U.S.,  Army  National  Guard,  U.S. 
Army  Reserve,  Army  civilian 
employees,  military  and  civilian 
employee  family  members  and  military 
retirees  who  are  screened  and/or 
enrolled  in  the  Army  Substance  Abuse 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Primary  location:  Copies  of  patient 
intake  records,  progress  reports, 
psychosocial  histories,  counselor 
observations  and  impressions  of 
patient's  behavior  and  rehabilitation 


progress,  copies  of  medical  consultation 
and  laboratory  procedures  performed, 
results  of  biochemical  urinalysis  for 
alcohol/drug  abuse.  Patient  Intake/ 
Screening  record— PIR  (DA  Form  4465- 
R);  Patient  Progress  Report— PPR  (DA 
Form  4466-R);  Resource  and 
Performance  Report  (DA  Form  3711-R); 
and  Specimen  Custody  Document — 
Drug  Testing  (DD  Form  2624).  and 
similar  or  related  documents. 

Secondary  location:  Copies  of  Patient 
Intake/Screening  record — PIR  (DA  Form 
4465-R);  Patient  Progress  Report— PPR 
(DA  Form  4466-R);  Resource  and 
Performance  Report  (DA  Form  3711-R); 
and  Specimen  Custody  Document — 
Drug  Testing  (DD  Form  2624),  and 
demographic  composites  thereof. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  290dd-2;  Federal  Drug  Free 
Workplace  Act  of  1988;  Army 
Regulation  600-85,  Army  Substance 
Abuse  Program;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  identify  alcohol  and  drug  abusers 
within  the  Army;  to  treat,  coxmsel,  and 
rehabilitate  individuals  who  participate 
in  the  Army  Substance  Abuse  Program; 
to  judge  the  magnitude  of  drug  and 
alcohol  abuse  in  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piirsuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Patient  Administration  Division 
at  the  medical  treatment  facility  with 
jurisdiction  is  responsible  for  the  release 
of  medical  information  to  malpractice 
insurers  in  the  event  of  malpractice 
litigation  or  prospect  thereof. 

Information  is  disclosed  only  to  the 
following  persons/ agencies: 

To  health  care  components  of  the 
Department  of  Veterans  Affairs 
furnishing  health  care  to  veterans. 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency. 

To  qualified  personnel  conducting 
scientific  research,  audits,  or  program 
evaluations,  provided  that  a  patient  may 
not  be  identified  in  such  reports,  or  his 
or  her  identity  further  disclosed  by  such 
personnel. 

In  response  to  a  court  order  based  on 
the  showing  of  good  cause  in  which  the 
need  for  disclosure  and  the  public's 
interest  is  shown  to  exceed  the  potential 
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hann  that  would  be  incurred  by  the 
patient,  the  physician-patient 
relationship,  and  the  Army's  treatment 
program.  Except  as  authorized  by  a 
court  order,  no  record  may  be  used  to 
initiate  or  substantiate  any  criminal 
charges  against  a  patient  or  to  conduct 
any  investigation  of  a  patient. 

Note:  Records  of  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  cHent/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  circumstances  expressly 
authorized  in  42  U.S.C.  290dd-2.  This  statute 
takes  precedence  over  the  Privacy  Act  of 
1974  to  the  extent  that  disclosure  is  more 
limited.  However,  access  to  the  record  by  the 
individual  to  whom  the  record  pertains  is 
governed  by  the  Privacy  Act.  The  DoD 
'Blanket  Routine  Uses'  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
systems  of  records  notices  do  not  apply  to 
this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  fssued  pursuant 
to  the  Health  Insiu-ance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  metal 
containers;  computer  database;  ' 

computer  magnetic  discs/tapes. 

retrievabiuty: 

By  patient's  surname.  Social  Sectuity 
Number  or  other  individually 
identifying  characteristics. 

SAFEGUARDS: 

Records  are  maintained  in  storage 
areas  in  locked  file  cabinets  where 
access  is  restricted  to  authorized 
persons  having  an  official  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

Primary  location:  Records  are 
destroyed  5  years  after  termination  of 
the  patient's  treatment,  unless  the  Army 
Medical  Department  Activity /Facility 
conmiander  authorizes  retention  for  an 
additional  6  months. 

Secondary  location:  Manual  records 
are  retained  up  to  18  months  or  until 


information  taken  there  from  and 
entered  into  computer  records  is 
transferred  to  the  'history'  file, 
whichever  is  sooner.  Disposal  of  manual 
records  is  by  burning  or  shredding. 
Computer  records  are  retained 
permanently  for  historical  and/or 
research  purposes. 

Personnel  Reliability  Program  (PRP) 
records  are  maintained  no  longer  than  6 
years  after  individual  is  separated  from 
PRP,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  Department  of  the  Army, 
300  Army  Pentagon,  Washington,  DC 
20320-3000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  either  the 
commander  of  the  medical  center/ 
medical  department  activity  where 
treatment  was  obtained  or  die  Army 
Center  for  Substance  Abuse  Programs, 
4501  Ford  Avenue,  Suite  320, 
Alexandria,  VA  22302-1460.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
birth,  ciurent  address  and  telephone 
number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  either  the  commander  of  the 
medical  center/medical  department 
activity  where  treatment  was  obtained 
or  the  Army  Center  for  Substance  Abuse 
Programs,  4501  Ford  Avenue,  Suite  320, 
Alexandria,  VA  22302-1460.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

IndividuEd  should  provide  the  full 
name.  Social  Security  Nmnber,  date  of 
birth,  current  address  and  telephone 
number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

Denial  to  amend  records  in  this 
system  can  be  made  only  by  the  Deputy 
Chief  of  Staff  for  Personnel  in 
coordination  with  The  Siu^eon  General. 


RECORD  SOURCE  CATEGORIES: 

From  the  individual  by  interviews 
and  history  statement;  abstracts  or 
copies  of  pertinent  medical  records; 
abstracts  bom  persoimel  records;  results 
of  tests;  physicians'  notes,  observations 
of  client's  behavior;  related  notes, 
papers,  and  forms  from  counselor, 
clinical  director,  and/or  commander. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


MAJOR  COMMANDS 

Commander^  U.S.  Army  Eiu'ope  and 
Seventh  Army,  Unit  29351,  APO  AE 
09014-0010. 

Commander,  U.S.  Army  Forces 
Command,  1777  Hardee  Avenue,  SW., 
Fort  McPherson,  GA  30330-1062. 

Commander,  U.S.  Army  Corps  of 
Engineers,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000. 

Commander,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Fort  Belvoir,  VA  22060-5506. 

Commander,  U.S.  Army  Medical 
Command,  2050  Worth  Road,  Fort  Sam 
Houston,  TX  78234-6003. 

Commander,  U.S.  Army  Intelligence 
and  Security  Command,  8825  Beulah 
Street,  Fort  Belvoir,  VA  22060-5246. 

Commander,  U.S.  Army  Materiel 
Conmiand,  5001  Eisenhower  Avenue, 
Alexandria,  VA  22333-0001. 

Commander,  U.S.  Army  Military 
District  of  Washington,  103  Third 
Avenue,  Fort  McNair,  DC  20319-5058. 

Commander,  U.S.  Army  South,  P.O. 
Box  34000,  Fort  Buchanan,  Puerto  llico 
00934-5301. 

Commander,  U.S.  Army  Special 
Operations  Command  (Airborne),  Fort 
Bragg,  NC  28307-5200. 

Commander,  U.S.  Army  Space  and 
Missile  Defense  Command,  P.O.  Box 
15280,  111  South  George  Mason  Drive, 
Arlington,  VA  22215-0280. 

Commander,  U.S.  Army  Training  and 
Doctrine  Command,  102  McNair,  Fort 
Monroe,  VA  23651-1047. 

Commander,  U.S.  Army  Pacific,  Fort 
Shatter,  HI  96858-5100. 

Commander,  U.S.  Army  Operational 
Test  and  Evaluation,  Command,  4501 
Ford  Avenue,  Alexandria,  VA  22302- 
1458. 

Commander,  Eighth  U.S.  Army,  APO 
AP  96205-0010. 

Commander,  U.S.  Military  Traffic 
Management  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-5000. 

Unified  Commands 

Commander,  U.S.  European 
Conmiand,  Unit  30400  Box  10000,  APO 
AE  09128-4209. 
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Commander,  U.S.  Southern 
Command.  3511  NW  91st  Avenue, 
Miami,  FL  33172-1217. 

Commander,  U.S.  Special  Operations 
Command,  7701  Tampa  Point 
Boulevard,  MacDill  Air  Force  Base,  FL 
33621-5357. 

Commander,  U.S.  Atlantic  Command, 
1562  Mitscher  Avenue,  Norfolk,  VA 
23551-2488. 

Commander,  U.S.  Pacific  Command, 
Honolulu,  HI  96861-4031. 

Commander,  U.S.  Space  Command, 
250  South  Peterson  Boulevard,  Peterson 
AFB,  CO  80914-3190. 

Commander,  U.S.  Transportation 
Command.  508  Scott  Drive,  Scott  AFB, 
IL  62225-5357. 

Commander,  U.S.  Strategic  Command, 
901vSac  Boidevard,  Offutt  AFB,  NE 
68113-6000. 

(FR  Doc.  ra-11569  Filed  5-8-03;  8:45  am) 

BILLING  CODE  SOOI-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  a  Final  Environmental 
Impact  Statement  To  Consider 
Issuance  of  a  Department  of  ttie  Army 
Permit  Pursuant  to  Section  404  of  the 
Clean  Water  Act  for  Aluminum 
Company  of  America  (Alcoa)  Inc.'s 
Proposal  To  Construct  and  Operate 
Three  Oaks  Mine  in  Lee  and  Bastrop 
Counties,  TX 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUIMMARY:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
Fort  Worth  District  has  prepared  a  Final 
Enviroiunental  Impact  Statement  (FEIS). 
This  FEIS  evaluates  potential  impacts  to 
the  natural,  physical  and  human 
environment  as  a  result  of  the  proposed 
mining  activities  associated  with 
Aluminum  Company  of  America  (Alcoa) 
Inc.'s  proposed  "Three  Oaks  Mine.  The 
USAGE  regulates  this  proposed  project 
pursuant  to  Section  404  of  the  Clean 
Water  Act.  The  proposed  activity  would 
involve  the  discharge  of  dredged  and  fill 
material  into  waters  of  the  United  States 
associated  with  the  proposed 
construction  and  operation  of  a  surface 
lignite  mine.  The  document  was 
prepared  following  a  public  review  and 
74-day  comment  period  on  the  Draft 
Environmental  Impact  Statement  (DEIS), 
during  which  time  a  public  information 
meeting  was  held  on  October  1,  2002, 


and  a  public  hearing  was  held  on 
October  2,  2002.  Both  meetings  were 
held  in  Elgin,  Bastrop  County,  Texas. 
DATES:  Submit  comments  by  Jime  23, 
2003. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Ms.  Jennifer  Walker,  Regulatory  Project 
Manager,  Regidatory  Branch,  CIISWF- 
PER-R,  U.S.  Army  Corps  of  Engineers, 
Fort  Wordi  District,  P.O.  Box  17300, 
Fort  Worth,  TX  76102-0300  or  via  e- 
mail:  3oakseis@swf02.usace.anny.mil. 
Requests  to  be  placed  on  the  mailing  list 
should  also  be  sent  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jennifer  Walker,  ReguJatory  Project 
Manager  at  (817)  886-1733  or  via  e- 
mail:  3oakseis@swf02.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  Discharges 
of  dredged  or  fill  material  into  waters  of 
the  United  States  are  regulated  by  the 
USAGE  under  Section  404  of  the  Clean 
Water  Act.  Alcoa  must  also  address  the 
proposed  project's  envirotunental 
impacts  relative  to  other  regulations 
including  the  Clean  Air  Act,  other 
sections  of  the  Clean  Water  Act, 
Endangered  Species  Act  and  the  Fish 
and  Wildlife  Coordination  Act.  In 
accordance  with  NEPA,  the  FEIS 
evaluates  practicable  alternatives  for  the 
USAGE'S  decision  making  process.  As 
required  by  NEPA,  the  USAGE  also 
•analyzes  the  "no  action"  alternative  as 
a  baseline  for  gauging  potential  impacts. 

Copies  of  the  FEIS  may  be  obtained  by 
contacting  USAGE  Fort  Worth  District 
Regulatory  Branch  at  (817)  886-1731  or 
from  Three  Oaks  Mine  EIS  link  found  at 
the  bottom  of  the  Fort  Worth  District 
USAGE  Internet  home  page  at  http:// 
www.swf.  usace.army.mil. 

Copies  of  the  FEIS  are  also  available 
for  inspection  at  the  locations  identified 
below: 

(1)  Bastrop  City  Hall,  902  Main  Street, 
Bastrop,  TX  78602. 

(2)  Lexington  City  Hall,  PO  Box  56, 
Lexington,  TX  78947. 

(3)  Austin  City  Hall,  124  West  8th 
Street,  PO  Box  1088,  Austin,  TX  78767. 

(4)  Rockdale  City  Hall,  PO  Box  586, 
Rockdale,  TX  76567. 

(5)  Elgin  City  Hall,  PO  Box  591,  Elgin, 
TX  78621. 

(6)  Giddings  City  Hall,  118  E. 
Richmond  Street,  Giddings,  TX  78942. 

(7)  Lee  County  Courthouse,  PO  Box 
390,  Giddings,  TX  78942. 

(8)  Milam  Goimty  Courthouse,  PO  Box 
1008,  Cameron,  TX  76520. 

(9)  Bastrop  County  Comlhouse,  804 
Pecan  Street,  Bastrop,  TX  78602. 

(10)  Travis  County  Courthouse,  1000 
Guadalupe  Street,  PO  Box  1748,  Austin, 
TX  78767. 


(11)  City  of  Austin  Library — Milwood 
Branch,  12500  Amherst  Drive,  Austin, 
TX  78727. 

(12)  City  of  Austin  Library — John 
Henry  Faulk  Branch,  800  Guadalupe, 
Austin,  TX  78701. 

(13)  City  of  Austin  Library— Will 
Hampton  at  Oak  Hill  Branch,  5125 
Convict  Hill  Road,  Austin,  TX  78749. 

(14)  City  of  Bastrop  Public  Library, 
1100  Church  Street,  Bastrop,  TX  78602. 

(15)  City  of  Elgin  Public  Library,  404 
North  Main  Street.  Elgin,  TX  78621. 

(16)  City  of  Giddings  Public  Library, 
177  South  Madison  Street,  Giddings,  TX 
78942. 

(17)  City  of  Rockdale  Public  Library, 
201  Ackerman  Street,  Rockdale,  TX 
76567. 

The  Record  of  Decision  (ROD)  will  be 
signed  no  sooner  than  45  days  after 
publication  of  the  notice  of  availability 
in  the  Federal  Register  by  the  U.S. 
Environmental  Protection  Agency. 

Wayne  A.  Lea, 

Chief,  Regulatory  Branch. 

[FR  Doc.  03-11149  Filed  5-8-03;  8:45  am) 

BILUNG  CODE  3710-20-M 


DEPARTMENT  OF  DEFENSE 

Department  oithe  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  a  records 
system. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  eighteen  of  records  notices 
in  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a).  The 
amendments  are  administrative  and 
consist  of  replacing  'Commander  in 
Chief  with  'Commander'  throughout 
these  eighteen  notices.  This  change  is 
based  on  the  Secretary  of  Defense 
memorandum  dated  October  24,  2002, 
in  which  he  states  that  'Commander  in 
Chief  shall  only  be  used  to  connote  the 
President  of  the  United  States  of 
America. 

DATES:  The  amendments  will  be 
effective  on  Jime  9,  2003,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations,  N09B10,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 
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SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  several  system  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
amendments  to  the  system  of  records 
are  not  within  the  purview  of  subsection 
(r)  of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
reports.  The  records  systems  being 
amended  are  set  forth  below,  as 
amended,  published  in  their  entirety. 

Dated:  May  2,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N01 640-1 

SYSTEM  NAME: 

Individual  Correctional  Records. 

SYSTEM  location: 

United  States  Navy  Brigs  and  United 
States  Marine  Corps  Correctional 
Facilities.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84), 
2  Navy  Annex,  Washington.  DC  20370- 
5084. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  confined  in  a  naval 
facility  as  a  result  of  or  pending  trial  by 
coijrts-martial;  military  members 
sentenced  to  three  days  bread  and  water 
or  diminished  rations;  and  military 
members  awarded  correctional  custody 
to  be  served  in  a  correctional  custody 
unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  the 
administration  of  individual  prisoners 
in  the  Department  of  the  Navy 
confinement  and  correctional  custody 
facilities — courts  martial  orders;  release 
orders;  confinement  orders;  medical 
examiners'  reports;  requests  and 
receipts  for  health  and  comfort  supplies; 
reports  and  recommendations  relative  to 
disciplinary  actions;  clothing  and 
equipment  records;  mail  and  visiting 
lists  and  records;  personal  history 
records;  individual  prisoner  utilization 
records;  requests  for  interview;  initial 
interview;  spot  reports;  prisoner 
identification  records;  parolee 
agreements;  inspection  record  of 


prisoner  in  segregation;  personal  funds 
records;  valuables  and  property  record; 
daily  report  of  prisoners  received  and 
released;  admission  classification 
svunmary;  social  history;  clemency 
recommendations  and  actions;  parole 
recommendations  and  actions; 
restoration  recommendations  and 
actions;  psychiatric,  psychological,  and 
sociological  reports;  certificate  of  parole; 
certificate  of  release  from  parole; 
requests  to  transfer  prisoners; 
disciplinary  action  data  cards  showing 
name,  grade,  Social  Security  Number, 
sex,  educatioh,  sentence,  offense(s), 
sentence  computation,  organization, 
ethnic  group,  discharge  awarded,  length 
of  unauthorized  absence,  number  and 
type  of  prior  pimishments,  length  of 
service,  and  type  release;  weekly  status 
report  (each  member's  legal  status, 
offense  charged,  length  of  time 
confined).  On  tape,  the  same  data  as  the 
disciplinary  action  data  card,  except 
name,  computation  of  sentence.  Names, 
addresses,  and  telephone  numbers  of 
victims/ witnesses . 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  951;  42  U.S.C.  10601  et  seq., 
Victim's  Rights  and  Restitution  Act  of 
1990  as  implemented  by  DoD 
Instruction  1030.2,  Victim  and  Witness 
Assistance  Procediires;  and  E.O.  9397 
(SSN). 

PURPOSE(S):  • 

To  determine  initial  custody 
classification;  to  determine  when 
custody  grade  change  is  appropriate;  to 
gauge  member's  adjustment  to 
confinement  or  correctional  custody;  to 
identify  areas  of  particular  concern  to 
prisoners  and  personnel  in  correctional 
custody;  to  determine  work  assignment; 
to  determine  educational  needs;  serves 
as  the  basis  for  correctional  treatment; 
serves  as  a  basis  for  recommendations 
for  clemency,  restoration,  and  parole; 
and  to  notify  victims/witnesses  of  crime 
of  release  related  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal,  state,  and  local  law 
enforcement  and  investigative  agencies 
for  investigation  and  possible  criminal 
prosecution,  civil  court  actions  or 
regulatory  order. 

To  state  and  local  authorities  for 
piurposes  of  providing  (1)  notification 


that  individuals,  who  have  been 
convicted  of  a  specified  sex  offense  or 
an  offense  against  a  victim  who  is  a 
minor,  will  be  residing  in  the  state  upon 
release  from  military  confinement  and 
(2)  information  about  the  individual  for 
inclusion  in  a  state  operated  sex 
offender  registry. 

To  confiiiement/correctional  system 
agencies  for  use  in  the  administration  of 
correctional  programs  to  include 
custody  classification;  employment, 
training  and  educational  assignments; 
treatment  programs;  clemency, 
restoration  to  duty,  and  parole  actions; 
verifications  concerning  military 
offenders  or  military  criminal  records, 
employment  records  and  social 
histories. 

To  victims  and  witnesses  of  a  crime 
for  the  purpose  of  notifying  them  of  date 
of  parole  or  clemency  hearing  and  other 
release  related  activities. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computerized  data 
base. 

RETRIEVABILITY: 

Name  and  Social  Security  Nxmiber. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Computer  data  base  is  password 
protected. 

RETENTION  AND  DISPOSAL: 

Two  years  after  a  prisoner  is  released 
or  transferred  from  a  brig  or  expiration 
of  parole,  prisoner  records  are 
transferred  to  the  appropriate  Federal 
Records  Center. 

Federal  Records  Center  Atlanta,  1557 
St.  Joseph  Avenue,  East  Point,  GA  30344 
has  records  from  ashore  brigs  under  the 
area  coordination  of  the  Commander, 
U.S.  Atlantic  Fleet;  Commander,  U.S. 
Naval  Forces  Eiu-ope;  Commander, 
Naval  Education  and  Training,  afloat 
brig  on  Atlantic  Fleet  ships,  and  Navy 
Consolidated  Brig,  Charleston. 

Federal  Records  Center  Los  Angeles, 
2400  Avila  Road,  P.O.  Box  6719,  Laguna 
Niegel,  CA  92607-6719  has  records  for 
ashore  brigs  under  the  area 
consideration  of  the  Commander,  U.S. 
Pacific  Fleet;  afloat  brigs  on  Pacific  Fleet 
ships;  and  Navy  Consolidated  Brig, 
Miramar. 

Records  of  prisoners  accompany  their 
transfer  to  other  facilities. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Pohcy  Officials:  Chief  of  Naval 
Personnel  (Pers  84),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5084,  and  Commandant  of 
the  Marine  Corps  (Code  MHC), 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
0001.  Record  Holders:  United  States 
Navy  Brigs  and  United  States  Marine 
Corps  Brigs.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices,  and/or  may  be  obtained 
from  the  Bureau  of  Naval  Personnel 
(Pers  84),  2  Navy  Annex,  Washington, 
DC  20370-5084. 

NOTIFICATION  PROCEDURE: 

Individucds  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  United 
States  Navy  Brig  or  United  States 
Marine  Corps  Brigs  where  incarcerated. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices,  and/or  may  be  obtained  from 
the  Bureau  of  Naval  Personnel  (Pers  84), 
2  Navy  Annex,  Washington,  DC  20370- 
5084.  Requests  should  include  full 
name  and  social  security  number  and 
must  be  signed  by  the  requesting 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  United  States  Navy  Brig 
or  United  States  Marine  Corps  Brigs 
where  incarcerated.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices,  and/or  may  be  obtained 
from  the  Bureau  of  Naval  Personnel 
(Pers  84),  2  Navy  Aimex,  Washington, 
DC  20370-5084.  Requests  should 
include  full  name  and  Social  Security 
Number  and  must  be  signed  by  the 
requesting  individual. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
histruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military  personnel  records;  military 
financial  and  medical  records;  military 
and  civilian  investigative  and  law 
enforcement  agencies;  courts-martial 
proceedings;  records  of  non- judicial 
administrative  proceedings;  United 


States  military  commanders;  staff 
members  and  cadre  supply  information 
relative  to  service  member's  conduct  or 
duty  performance;  and  other  individuals 
or  organizations  which  may  supply 
information  relevant  to  the  purpose  for 
which  this  system  was  designed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N01 650-1 

SYSTEM  NAME: 

Awards  Information  Management 
System  and  Records. 

SYSTEM  LOCATION: 
DATABASE  LOCATION: 

Naval  Computer  Telecommimications 
Station,  Washington  Navy  Yard, 
Washington,  DC  20374-1435.    - 

USER  LOCATIONS: 

Chief  of  Naval  Operations  (N09B33), 
2000  Navy  Pentagon,  Washington,  DC 
20350-2000; 

Secretary  of  the  Navy  Administrative 
Office,  1000  Navy  Pentagon, 
Washington,  DC  20350-1000; 

Chief  of  Naval  Personnel  (Pers-324), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001; 

Commandant  of  the  Marine  Corps, 
Headquarters,  U.S.  Marine  Corps 
(MHM),  2  Navy  Annex.  Washington.  DC 
20380-0001; 

National  Personnel  Records  Center, 
9700  Page  Avenue,  St.  Louis.  MO 
63132-5100  and  Fleet  Commanders  and 
Type  Commanders.  Official  mailing 
addresses  for  the  Fleet  Commanders  and 
Type  Commanders  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  U.S.  military  recipients  (includes 
U.S.  Coast  Guard)  of  Navy  personal 
awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Awards  Information  Management 
System  (AIMS):  contains  electronic 
records  of  individual  personal  awards 
for  1967  and  continuing  and  imit 
awards  for  1941  and  continuing  that  are 


maintained  by  the  Board  of  Decorations 
and  Medals  (BDM).  Data  includes 
information  extracted  from  OPNAV 
Form  1650/3,  Personal  Award 
Recommendation,  such  as  name.  Social 
Security  Nimiber,  type  of  award, 
approval  authority,  recommended 
award,  approved  award,  meritorious 
start  and  end  dates,  service  status  of 
recipient,  originator  of  the 
recommendation,  designator.  Unit 
Identification  Code,  officer  or  enlisted, 
service  component,  rate/rating,  pay 
grade,  nxmiber  of  award  recommended, 
assigned  billet  of  individual,  campaign 
designation,  classified  or  imclassified 
designated  award,  date  of 
recommendation,  award  approved  date, 
approved  award,  chain  of  command 
data,  extraordinary  heroism 
determination,  letter  type,  board  serial 
number,  pertinent  facts,  date  forwarded 
to  Secretary  of  the  Navy  (SECNAV), 
Board's  recommendation,  participating 
command  field.  Board  meeting  data, 
receipt  date  by  Board  of  Decorations  and 
Medals,  name  of  unit,  name  of  ship,' etc. 

MASTER  RECORD  OF  AWARDS  TO  NAVY  AND 
MARINE  CORPS  PERSONNEL  MAINTAINED  BY  THE 
BOARD  OF  DECORATIONS  AND  MEDALS: 

File  includes  awards  approved  by 
SECNAV  and  those  authorized  for 
approval  by  subordinate  commanders. 
Record  includes  service  member's 
name,  service  number/Social  Security 
Number,  award  recommended,  award 
approved,  and  a  narrative  summary  of 
the  SECNAV  approved  citation.  A 
second  section  of  the  file  contains 
activities  awarded  Unit  Awards  and  the 
dates  of  eligibility. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  9397  (SSN);  Secretary 
of  the  Navy  Instruction  1650.1F,  Navy 
and  Marine  Corps  Awards  Manual. 

PURPOSE(S): 

To  maintain  records  of  military 
personal  awards  and  unit  awards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  pennitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  data  base;  microfiche; 
and  paper  records. 

retrievabiuty: 

Social  Security  Number  and 
individual  or  unit  name. 

SAFEGUARDS: 

Automated  data  base  requires 
authorized  access;  password  protected; 
some  user  sites  only  have  read 
capability;  designated  user  capability 
regarding  add/ delete/change  hinctions. 
Paper  and  microfiche  records  are  imder 
the  control  of  authorized  personnel 
during  working  hours  and  the  office 
space  in  which  records  are  located  is 
locked  outside  official  working  hours. 

RETENTION  AND  DISPOSAL: 

Permanent.  A  duplicate  copy  of  the 
active  file  is  provided  to  the  National 
Archives  and  Records  Adnunistration. 
History  files  for  the  years  1967  to  1989 
have  been  transferred  to  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Operations  (N09B33/ 
BDM),  2000  Navy  Pentagon. 
Washington,  DC  20350-2000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  Chief  of 
Naval  Operations  (N09B33/BDM).  2000 
Navy  Pentagon,  Washington,  DC  20350- 
2000. 

Request  should  include  full  name. 
Social  Security  Number,  award  time- 
fi"ame,  and  service  component. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Operations  (N09B33/BDM),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

Request  should  include  full  name. 
Social  Security  Number,  award  time- 
fi"ame,  and  service  component. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

OPNAV  Form  1650/3,  Personal 
Award  Recommendation  Form,  general 
orders,  award  letter  1650. 


EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N03501-2 
SYSTEM  name: 

Navy  Recovery  Data  Base  System. 

SYSTEM  LOCATION: 


PRIMARY  LOCATION: 

Commander,  Naval  Facilities 
Engineering  Command  (Code  0622],  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300. 

SECONDARY  SYSTEM: 

Principal  Planning  Agents  are  the 
Commander,  U.S.  Pacific  Fleet,  250 
Makalapa  Drive,  Pearl  Harbor,  HI 
96860-7000  and  Commander,  U.S. 
Atlantic  Fleet,  Norfolk,  VA  23511-2487. 
The  Regional  Planning  Agents  are  the 
Commander,  Naval  Base,  Seattle,  WA 
98115-5012.  the  Commandant  Naval 
District  Washington,  Washington  Navy 
Yard,  Washington,  DC  20374-2002;  the 
Commander,  Naval  Base  San  Francisco, 
Naval  Station,  Treasure  Island,  San 
Francisco,  CA  94130-5018;  the 
Commander,  Naval  Base,  937  North 
Harbor  Drive,  San  Diego,  CA  93132- 
5100;  the  Commander,  Naval  Base,  Box 
110,  Pearl  Harbor,  HI  96860;  the 
Commander,  Naval  Base,  Philadelphia, 
PA  19112-5098;  the  Commander,  Naval 
Base,  Norfolk,  VA  23511-6002;  the 
Commander,  Naval  Training  Center, 
Building  1,  Great  Lakes.  IL  60088-5026; 
the  Chief  of  Naval  Air  Training,  Naval 
Air  Station,  Corpus  Christi.  TX  78419- 
5100  and  the  Commander.  Naval  Base. 
Charleston.  SC  29408-5100. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Selected  Naval  Reserve  Officers 
assigned  to  appropriate  civil/military 
headquarters  to  represent  Department  of 
the  Navy  (DON)  plaiming  agents  in 
planning  and  coordinating  DON 
assistance  to  civil  authorities  in  civil 
emergencies/disasters . 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  home  addresses  and 
telephone  numbers  of  Navy  Reserve 
Officers  ciurendy  assigned  to  the 
program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  assist  in  the  operation  and 
administration  of  the  Department  of  the 
Navy  Civil  Disaster  Assistance  Program. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  records  are 
stored  vary;  but  include  magnetic  disks 
and  file  copies. 

retrievability: 

Automated  records  may  be  retrieved 
by  name  or  area  of  responsibility. 

safeguards: 

Records  are  available  only  to 
authorized  personnel  having  a  need-to- 
know  through  the  use  of  access  codes 
and  enoypted  data. 

retention  and  disposal: 

Records  on  Navy  Reserve  Officers  are 
retained  only  for  their  tour  of  duty 
while  assigned  to  the  program  and 
superseded  data  is  removed  from  the 
system  or  destroyed. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Commander,  Naval  Facilities 
Engineering  Command  (FAC  0622),  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Naval  Facilities 
Engineering  Command  (FAC  0622),  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300. 

Requests  received  by  mail  must  be 
accompanied  by  the  individual's  full 
name  and  a  statement  verifying  the 
requester's  identity.  Requesters  may  also 
inquire  in  person  at  the  naval  base  or 
station.  In  such  case,  proof  of  identity 
will  consist  of  full  name  and  a  positive 
piece  of  identification  such  as  a  driver's 
license  or  DOD  I.D.  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  Naval 


Facilities  Engineering  Command  (FAC 
0622],  200  Stovall  Street,  Alexandria, 
VA  22332-2300. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  supplied  by  the 
Naval  Reserve  Officer  upon  his/her 
assignment  to  the  program. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05000-1 
SYSTEM  NAME: 

General  Correspondence  Files. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Conmiand,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
PO  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  initiated 
correspondence  with  the  Department  of 
the  Navy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incoming  correspondence  which  may 
include  name,  address,  telephone 
number,  organization,  date  of  birth,  and 
Social  Security  Nmnber  of 
correspondent  and  supporting 
documentation.  Files  also  contain  copy 
of  response  letter  and  dociunentation 
required  to  prepare  the  response. 

AUTHORITV  FOR  MAINTENANCE  OF  TNE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  a  record  of 
correspondence  received  and  responses 
made. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu«s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b](3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beguining  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

RETRIEVABILrrY: 

Name,  organization,  and  date  of 
correspondence. 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  ia  file  cabinets  under  the 
control  of  authorized  persoimel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

The  request  shoidd  contain  full  name 
and  date  individual  wrote  to  the  activity 
or  received  a  response.  Request  must  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
vmtten  inquiries  to  the  conmianding 
officer  of  the  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

The  request  should  contain  full  name 
and  date  individual  wrote  to  the  activity 
or  received  a  response.  Request  must  be 
signed. 


CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  frt>m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned  and  records 
collected  by  the  activity  to  respond  to 
the  request. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05000-2 
SYSTEM  NAME: 

Administrative  Personnel 
Management  System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861^028. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  civilian,  (including  former 
members  and  applicants  for  civilian 
employment],  military  and  contract 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  and  correspondence  needed 
to  manage  personnel  and  projects,  such 
as  Name,  Social  Secmity  Number,  date 
of  birth,  photo  id,  grade  and  series  or 
rank/rate,  etc.,  of  personnel;  location 
(assigned  organization  code  and/or  work 
center  code);  MOS;  labor  code; 
payments  for  training,  travel  advances 
and  claims,  hours  assigned  and  worked, 
routine  and  emergency  assignments, 
functional  responsibilities,  clearance, 
access  to  secure  spaces  and  issuance  of 
keys,  educational  and  experience 
characteristics  and  training  histories, 
travel,  retention  group,  hire/termination 
dates;  type  of  appointment;  leave;  trade, 
vehicle  parking,  disaster  control, 
community  relations,  (blood  donor,  etc), 
employee  recreation  programs; 
retirement  category;  awards; 
biographical  data;  property  custody; 
personnel  actions/dates;  violations  of 
rules;  physical  handicaps  and  health/ 
safety  data;  veterans  preference;  postal 
address;  location  of  dependents  and 
next  of  kin  and  their  addresses;  mutual 
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aid  association  memberships;  union 
memberships;  qualifications; 
computerized  modules  used  to  track 
personnel  data;  and  other  data  needed 
for  personnel,  financial,  line,  safety  and 
seciuity  management,  as  appropriate. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S):  * 

To  manage,  supervise,  and  administer 
programs  for  all  Department  of  the  Navy 
civilian  and  military  personnel  such  as 
preparing  rosters/locators;  contacting 
appropriate  personnel  in  emergencies; 
training;  identifying  routine  and  special 
work  assignments;  determining 
clearance  for  access  control;  record 
handlers  of  hazardous  materials;  record 
rental  of  welfare  and  recreational 
equipment;  track  beneficial  suggestions 
and  awards;  controlling  the  budget; 
travel  claims;  manpower  and  grades; 
maintaining  statistics  for  minorities; 
employment;  labor  costing;  watch  bill 
preparation;  projection  of  retirement 
losses;  verifying  employment  to 
requesting  banking;  rental  and  credit 
organizations;  name  change  location; 
checklist  prior  to  leaving  activity; 
payment  of  mutual  aid  benefits;  safety 
reporting/monitoring;  and,  similar 
administrative  uses  requiring  personnel 
data.  Arbitrators  and  hearing  examiners 
in  civilian  personnel  matters  relating  to 
civilian  grievances  and  appeals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

retrievability: 

Name,  Social  Seciuity  Number, 
employee  badge  niunber,  case  number, 
organization,  work  center  and/or  job 
order,  supervisor's  shop  and  code. 

SAFEGUARDS: 

Password  controlled  system,  file,  and 
element  access  based  on  predefined 
need-to-know.  Physical  access  to 


terminals,  terminal  rooms,  buildings 
and  activities'  grounds  are  controlled  by 
locked  terminals  and  rooms,  guards, 
personnel  screening  and  visitor 
registers. 

retention  and  disposal: 

Destroy  when  no  longer  needed  or 
after  two  years,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIHCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  in  question. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  and  address  of 
the  individual  concerned  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  employment  papers,  other 
records  of  the  organization,  official 
personnel  jackets,  supervisors,  official 
travel  orders,  educational  institutions, 
applications,  duty  officer, 
investigations,  OPM  officials,  and/or 
members  of  the  American  Red  Cross. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


N05000-3 


SYSTEM  NAME: 


Organization  Locator  and  Social 
Roster. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Conmiander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861^028. 

categories  of  individuals  covered  by  the 
system: 

Military  and  civilian  personnel 
attached  to  the  activity.  Departments  of 
the  Navy  and  Defense,  or  other 
government  agencies;  family  members; 
and  guests  or  other  invitees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Manual  or  mechanized  records. 
Includes  information  such  as  names, 
addresses,  telephone  numbers;  official 
titles  or  positions  and  organizations; 
invitations,  acceptances,  regrets, 
protocol,  and  other  information 
associated  with  attendants  at  functions. 
Locator  records  of  personnel  attached  to 
the  organization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  notify  personnel  of  arrival  of 
visitors;  recall  personnel  to  duty  station 
when  required;  locate  individuals  on 
routine  matters;  provide  mail 
distribution  and  forwarding  addresses; 
compile  a  social  roster  for  official  and 
non-official  functions;  send  personal 
greetings  and  invitations;  and  locate 
individuals  diuing  medical 
emergencies,  facility  evacuations,  and 
similar  threat  situations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures  . 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  automated  records. 

hetrievabhjty: 

Name,  Social  Security  Number,  and/ 
or  organization  code. 

safeguards: 

Documents  are  marked  'FOR 
OFFICL\L  USE  ONLY— PRIVACY 
SENSITIVE'  and  are  only  distributed  to 
those  persons  having  an  official  need  to 
know.  Computerized  records  are 
password  protected  and  only  accessible 
by  those  persons  with  an  official  need 
to  know.  I 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  upon  update  of 
roster  to  add/delete  individuals  who 
have  arrived/departed  the  organization. 

system  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are  . 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.  Request  must  be  signed. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices.  Request  must  be  signed. 

contesting  record  procedures: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

record  source  categories: 
Individual  and  records  of  the  activity. 

exemptions  claimed  for  THE  SYSTEM: 

None. 
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N05100-3 


SYSTEM  NAME: 


Safety  Equipment  Needs,  Issues, 
Authorizations. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy,  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200.  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
PO  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  whose  work  requires  them 
to  wear,  or  are  issued,  protective 
clothing  or  equipment,  including 
prescription  safety  lenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listings,  cards,  and  other  records 
which  list  individuals  requiring, 
authorized,  or  issued  prescription  or 
other  safety  equipment.  Such  listings 
may  include  name.  Social  Security 
Number,  organization  code,  date 
equipment  issued,  date  equipment 
returned,  equipment  I.D.  number,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  who  needs,  is  eligible, 
or  has  been  authorized  or  issued 
prescription  or  other  safety  equipment 
for  protection. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

RETRIEVABILITY: 

Name,  Social  Security  Number,  or 
date  equipment  was  issued. 


SAFEGUARDS: 

File  areas  are  accessible  only  to 
authorized  persons  who  are  properly 
screened,  cfeared,  and  trained. 
Computer  terminals/personal  computers 
are  password  protected. 

RETENTION  AND  DISPOSAL: 

Destroy  when  equipment  is  returned 
or  inventoried. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Requests  should  contain  full  name, 
Social  Security  Number,  and  date 
equipment  was  assigned  (if  known),  and 
be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  activity  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Requests  should  contain  full  name. 
Social  Security  Number,  and  date 
equipment  was  assigned  (if  known),  and 
be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 
Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05211-1 

SYSTEM  NAME: 

Privacy  Act  Request  Files  and 
Tracking  System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
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mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk.  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P  O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  information 
concerning  themselves  which  is  in  the 
custody  of  the  Department  of  the  Navy 
or  who  request  access  to  or  amendment 
of  such  records  in  accordance  with  the 
Privacy  Act  of  1974,  as  amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  legal  opinions, 
messages,  and  miscellaneous  docioments 
relating  to  an  individual's  request  for 
access  to  or  amendment  of  records 
concerning  that  person,  including  letters 
authorizing  release  to  another 
individual,  letters  of  denial,  appeals, 
statements  of  disagreements,  and  related 
documents  accumulated  in  processing 
requests  received  under  the  Privacy  Act 
of  1974. 

Names,  addresses,  and  other  personal 
identifiers  of  the  individual  requester. 
Data  base  which  tracks  action  from  start 
to  finish. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  552a,  the  Privacy 
Act  of  1974,  as  amended;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  track,  process,  and  coordinate 
individual  requests  for  access  and 
amendment  of  personal  records;  to 
process  appeals  on  denials  of  requests 
for  access  or  amendment  to  personal 
records;  to  compile  information  for 
reports,  and  to  ensure  timely  response 
to  requesters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  reqords 
notices  also  apply  to  this  system. 


POUaeS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  microform, 
microfilm,  manual/computerized  data 
bases,  and/or  optical  disk. 

RETRIEVABIUTY: 

Name  of  requester;  year  request  filed; 
serial  number  of  response  letter;  case 
file  number;  etc. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms.  Computerized  data 
bases  are  password  protected  and 
accessed  by  individuals  who  have  a 
need  to  know. 

RETENTION  AND  DISPOSAL: 

Granted  requests,  responses  to 
requests  for  non-existent  records, 
responses  to  requesters  who  provide 
inadequate  descriptions  and  responses 
to  requesters  who  fail  to  pay  agency 
reproduction  fees  that  are  not  appealed 
are  destroyed  2  years  after  date  of  reply; 
requests  which  are  denied  and  are 
appealed  are  destroyed  after  5  years; 
requests  which  are  amended  cU"e 
retained  for  4  years;  requests  for 
amendment  which  are  refused  are 
destroyed  after  3  years;  disclosure 
accounting  forms  are  retained  for  the 
life  of  the  record  of  5  years  after  the 
disclosure,  whichever  is  later;  and 
privacy  act  databases  are  destroyed  after 
5  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Chief  of  Naval 
Operations  {N09B10),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

RECORD  HOLDERS: 

Organizational  elements  of  the 
Department  of  the  Navy; 

Commander,  U.S.  Joint  Forces 
Conmiand,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488;  and 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 


published  in  the  Navy's  compilation  of 
systems  of  records  notices. 

The  request  must  be  signed  and 
contain  the  full  name  of  the  individual 
and  one  or  more  of  the  following  kinds 
of  information:  year  request  filed;  serial 
number  of  response  letter;  case  file 
number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  in  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  must  be  signed  and 
contain  the  futt  name  of  the  individual 
and  one  or  more  of  the  following  kinds 
of  information:  year  request  filed;  serial 
number  of  response  letter;  case  file 
number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Secretary  of  the  Navy 
histruction  5211.5D;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Navy 
organizations.  Department  of  Defense 
components,  and  other  Federal,  state, 
and  local  government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

During  the  course  of  a  Privacy  Act 
(PA)  action,  exempt  materials  from 
other  systems  of  records  may  become 
part  of  the  case  records  in  this  system 
of  records.  To  the  extent  that  copies  of 
exempt  records  from  those  "other" 
systems  of  records  are  entered  into  these 
PA  case  records,  the  Department  of  the 
Navy  hereby  claims  the  same 
exemptions  for  the  records  as  they  have 
in  the  original  primary  systems  of 
records  of  which  they  are  a  part. 
Department  of  the  Navy  exemption  rules 
have  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1). 
(2),  and  (3),  (c)  and  (e)  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N05354-1 

SYSTEM  NAME: 

Equal  Opportunity  Management 
Information  System. 

SYSTEM  LOCATION: 

Primary  location:  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5001;  local  activity  to  which 
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individual  is  attached.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

Commander,  U.S.  Atlantic  Comjnand, 
1562  Mitscher  Avenue,  Suite  200, 
Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028.  Camp  H.M.  Smith,  HI 
96861-4028. 

Secondary  location:  Department  of  the 
Navy  activities  in  the  chain  of  command 
■  between  the  local  activity  and  the 
headquarters  level.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INDfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  persoimel  who  are  involved 
in  formal  or  informal  complaints  or 
investigations  involving  aspects  of  equal 
opportunity;  and/or  who  have  initiated, 
or  ware  the  subject  of  correspondence 
concerning  aspects  of  equal 
opportunity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  records 
concerning  incident  data,  endorsements 
and  recommendations,  formal  and 
informal  complaints  and  investigations 
concerning  aspects  of  equal 
opportunity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  assist  in  equal  opportunity 
measures,  including  but  not  limited  to, 
complaints,  investigations,  and 
correspondence. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.G  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POUaeS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums. 
Manual  records  may  be  stored  in  paper 
files,  microfiche,  or  microform. 


RETRIEVABIUTY: 

Filed  alphabetically  by  last  name  of 
individual  concerned. 

SAFEGUARDS: 

Computer  facilities  are  located  in 
restricted  areas  accessible  only  to 
authorized  persons  that  are  properly 
screened,  trained  and  cleared.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  maintained  for  two  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06), 
Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington,  DC  20370-5001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06),  Bureau  of 
Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-5001;  or  to  the 
local  activity  where  assigned.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
system  of  record  notices. 

The  letter  should  contain  full  name 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Bureau  of  Naval  Personnel,  2 
Navy  Annex,  Washington,  DC  20370- 
5001,  for  assistance  with  records  located 
in  that  building;  or  the  individual  may 
visit  the  local  activity  to  which  attached 
for  access  to  locally  maintained  records. 
Proof  of  identffication  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Bureau  of  Naval 
Persoimel,  2  Navy  Annex,  Washington, 
DC  20370-5001;  or,  in  accordance  with 
the  Directory  of  Department  of  the  Navy 
Mailing  Addresses  (i.e.,  local  activities). 

The  letter  should  contain  full  name 
and  signature  of  the  requester.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel,  Bureau  of  Naval  Persoimel,  2 
Navy  Annex,  Washington,  DC  20370- 
5001 ,  for  assistance  with  records  located 
in  that  building;  or  the  individual  may 
visit  the  local  activity  to  which  attacb^d 
for  access  to  locally  maintained  records. 
Proof  of  identification  vidll  consist  of 
Military  Identification  Card  for  persons 


having  such  cards,  or  other  picture- 
bearing  identification. 

CONTESTttIG  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Federal,  state,  and  local  court 
documents;  military  investigatory 
reports;  general  correspondence 
concerning  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2)  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701,  subpart  G.  For 
additional  information  contact  the 
system  manager. 

N05370-2 

SYSTEM  NAME: 

Financial  Interest  Disclosure 
Statements. 

SYSTEM  LOCATKm: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
PO  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  required  to  file  SF  450,  SF 
278,  and/or  DD  Form  1787. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

SF  450,  Confidential  Statement  of 
Affiliations  and  Financial  Interests;  SF 
278,  Financial  Disclosing  Report;  DD 
Form  1787,  Report  of  DOD  and  Defense 
Related  Employment;  Position 
Descriptions;  and  related  information. 
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AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  Pub.L.  95-521,  Ethics  in 
Government  Act  of  1978;  E.O.  11222; 
and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  permit  supervisors,  counselors, 
and  other  responsible  DON  officials  to 
determine  whether  there  are  actual  or 
apparent  conflicts  of  interests  between 
members'  or  employees'  present  and 
prospective  official  duties  and  th@ir 
nonfederal  affiliations  and  financial 
interests. 

ROUTINE  USES  OF  RECORDS  MArNTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

RETRIEVABILrrY: 

Name. 

SAFEGUARDS: 

Information  is  locked  in  a  file  cabinet 
accessible  to  authorized  personnel  only. 

RETENTION  AND  DISPOSAL: 

SF  450  and  a  complete  record  of  all 
action  taken  thereon  are  retained  for  a 
period  of  six  years  in  a  central  location 
within  the  command  or  activity  to 
which  the  reporting  official  was 
assigned  at  the  time  of  filing,  after 
which  they  will  be  destroyed. 

SF  278  and  DD  Forms  1787  are 
retained  for  six  years  from  the  date  of 
filing,  and  then  destroyed  imless  needed 
for  any  investigation  in  which  case  they 
shall  be  held  pending  completion  of  the 
investigation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Officials:  General  Counsel  of 
the  Navy,  720  Kennon  Street  SE.,  Room 
214,  Washington  Navy  Yard.  DC  20374- 
5012  and  Judge  Advocate  General,  1322 
Patterson  Avenue  SE.,  Suite  3000, 
Washington  Navy  Yard,  DC  20375- 
5066. 

RECORD  HOLDER: 

Commanding  Officer  or  head  of  the 
organization  in  question.  Official 


mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  Officer  or  head  of  the 
activity  where  they  filed  the  forms. 

Written  requests  should  contain  full 
name  and  must  be  signed  by  the 
individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commanding 
Officer  or  head  of  the  activity  where 
they  filed  the  forms. 

Written  requests  should  contain  full 
name  and  must  be  signed  by  the 
individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  his/her 
supervisor,  and  ethics  counselor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05380-1 
SYSTEM  NAME: 

Combined  Federal  Campaign/Navy 
Relief  Society. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Conmiand,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028.  Camp  H.M.  Smith,  HI 
96861^028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  assigned  persoimel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses.  Social  Security 
Numbers,  payroll  identifying  data, 
contributor  cards  and  lists. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

E.O.s  10927  and  12353,  E.O.  9397 
(SSN). 


PURPOSE(S): 

To  manage  the  Combined  Federal 
Campaign  and  Navy  Relief  Society  Fund 
drives  and  provide  the  respective 
campaign  coordinator  v\rith  necessary 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  computerized  records. 

RETRIEVASaJTY: 

Name,  Social  Security  Number,  and 
organization. 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  persoiuiel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  one  year 
or  completion  of  next  equivalent 
campaign  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  or  previously 
employed.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

The  request  should  include  full  name, 
Social  Security  Number,  address  of  the 
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individual  concerned,  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  or  previously  employed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of  the 
individual  concerned,  and  should  be 
signed. , 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  determinations  are  published 
in  Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  payroll  files;  persoimel 
files. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05500-1 
SYSTEM  NAME: 

Security  Inspection  and  Violation 
System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  eire  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  security 
violations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Security  violation  reports,  security 
inspection  reports. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE($): 

To  identify  problem  areas  in  security 
indoctrination,  to  alert  conunand 
management  officieds  to  areas  which 
present  larger  than  normal  security 


problems  and  identify  personnel  who 
are  cited  as  responsible  for  non- 
compliance with  procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(5)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

File  folders,  card  files,  personal 
computers,  and  magnetic  tape. 

RETRIEVABILrrY: 

Name,  Social  Security  Number,  Case 
number,  organization. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  is  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  2  years  after 
completion  of  final  corrective  or 
disciplinary  action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Requests  must  be  signed  and  contain 
the  individual's  name  and  Social 
Security  Niunber. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Requests  must  be  signed  and  contain 
the  individual's  name  and  Social 
Seciu-ity  Nvunber. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  records  of  the  activity; 
investigator's  reports;  witness 
statements. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

N05512-1 
SYSTEM  NAME: 

Vehicle  Control  System. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200.  Norfolk.  VA  23551-2488. 

Commander.  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI  ' 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  h^ve  registered  their 
vehicles,  boats,  or  trailers  at  a  Navy/ 
combatant  command  installation; 
individuals  who  have  applied  for  a 
Government  Motor  Vehicle  Operator's 
license;  and  individuals  who  possess  a 
Government  Motor  Vehicle  Operator's 
license  with  authority  to  operate 
government  vehicles. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contcdns  records  of  each 
individual  who  has  registered  a  vehicle 
on  the  installation  concerned  to  include 
decal  data,  insurance  information,  state 
of  registration  and  identification. 
Applications  may  contain  such 
information  as  name,  date  of  birth. 
Social  Securify  Number,  Driver's  license 
information  (i.e.,  height,  weight,  hair 
and  eye  color),  place  of  employment, 
driving  record.  Military  I.D. 
information,  etc. 

File  also  contains  records/notations  of 
traffic  violations,  citations,  suspensions. 
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applications  for  government  vehicle 
operator's  I.D.  card,  operator 
qualifications  and  record  licensing 
examination  and  performance,  record  of 
failures  to  qualify  for  a  Government 
Motor  Vehicle  Operator's  permit,  record 
of  government  motor  vehicle  and  other 
vehicle's  accidents,  and  information  on 
student  driver  training. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  each 
individual  who  has  registered  a  vehicle 
in  an  installation  to  include  a  record  on 
individuals  authorized  to  operate 
official  government  vehicles. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS^m  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  card 
files,  computerized  data  base  emd  on 
magnetic  tape. 

RETRtEVABHJTY: 

Name,  Social  Seciuity  Number,  case 
nimtiber,  and  organization. 

SAFEGUARDS: 

Limited  access  provided  on  a  need-to- 
know  basis  only.  Information 
maintained  on  computers  is  password 
protected.  Files  maintained  in  locked 
and/or  guarded  office. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  one  year 
after  transfer  or  separation  from  the 
installation  concerned.  Paper  records 
are  then  destroyed  and  records  on 
magnetic  tapes  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  the 
Commanding  0£Bcer  or  head  of  the 
activity  where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain  full 
name  and  Social  Seciuity  Number,  and 
request  must  be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commanding 
Officer  or  head  of  the  activity  where 
assigned.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  contain  full 
name  and  Social  Security  Number,  and 
requests  must  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  driving  record, 
insurance  papers,  activity 
correspondence,  investigators  reports, 
and  witness  statements. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05512-2 
SYSTEM  NAME: 

Badge  and  Access  Control  System. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
PO  Box  64028.  Camp  H.M.  Smith.  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  considered  or  seeking 
consideration  for  access  to  space  imder 
the  control  of  the  Department  of  the 
Navy/combatant  command  and  any 
visitor  (military,  civilian,  or  contractor) 
requiring  access  to  a  controlled  facility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Visit  requests  for  permission  to 
transact  commercial  business,  visitor 


clearance  data  for  individuals  to  visit  a 
naval  base/activity/contractor  facility; 
barring  lists  and  letters  of  exclusion, 
and  badge/pass  issuance  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  OPNAVINST  5530. 14C. 
DON  Physical  Security  and  Loss 
Prevention;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  all  aspects  of  proper 
access  control;  to  issue  badges;  replace 
lost  badges;  to  retrieve  passes  upon 
separation;  to  maintain  visitor  statistics; 
and  collect  information  to  adjudicate 
access. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  designated  contractors.  Federal 
agencies  and  foreign  governments  for 
the  purpose  of  granting  Navy  officials 
access  to  their  facility. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  files,  magnetic  tape, 
personal  computers,  and  electronic 
badging  system. 

retrievabhjty: 

Name,  Social  Security  Number,  Case 
number,  organization,  and  company 
name. 

SAFEGUARDS: 

Access  is  provided  on  a  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  under  the 
control  of  authorized  personnel  during 
working  hours.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  eireas.  Access  is  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Badges  and  passes  are  destroyed  three 
months  after  return  to  issuing  office. 
Records  of  issuance  are  destroyed  six 
months  after  new  accountability  system 
is  established  or  one  year  after  final 
disposition  of  each  issuance  record  is 
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entered  in  retention  log  or  similar 
record,  whichever  is  earlier.  Visit 
request  records  are  destroyed  two  years 
after  final  entry  or  two  years  after  date 
of  document,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official  for  Security  Badges: 
Chief  of  Naval  Operations  (N09N2), 
2000  Navy  Pentagon,  Washington,  DC 
20350-2000. 

RECORD  HOLDER: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Visit  requests;  individual;  records  of 
the  activity;  investigators;  witnesses; 
contractors;  companies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N05880-^ 
SYSTEM  NAME: 

Admiralty  Claims  Files. 

SYSTEM  location: 

Office  of  the  Judge  Advocate  General; 
Office  of  the  Commander,  United  States 
Naval  Forces  Europe;  Office  of  the 
Commander  Sixth  Fleet;  and  the  Federal 


Records  Center.  Suitland.  MD.  Local 
commands  with  which  claims  under  the 
Public  Vessels  Act  and  the  Suits  in 
Admiralty  Act  are  initially  filed, 
tjrpically  retain  copies  of  such  claims 
and  accompanying  files.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  asserted 
claims  or  instituted  suits  under  the 
Public  Vessels  Act  and  Suits  in 
Admiralty  Act  against  the  Department  of 
the  Navy  in  the  name  of  the  United 
States  and  all  individuals  who  have 
instituted  suits  against  third  parties  who 
have  impleaded  the  Department  of  the 
Navy  in  the  name  of  the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  files  may  contain  claims  filed, 
correspondence,  investigative  reports, 
accident  reports,  medical  and  dental 
records,  x-rays,  allied  reports  (such  as 
local  police  investigations,  etc.), 
photographs,  drawings,  legal 
memoranda,  opinions  of  experts,  and 
court  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Admiralty  Claims  Act  (10  U.S.C. 
7622);  5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101. 

PURPOSE(S): 

To  evaluate  admiralty  claims  asserted 
for  and  against  the  Navy  for  setUement 
and  for  litigation  support  to  the 
Department  of  Justice. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  stored  in 
file  cabinets  or  other  storage  devices  and 
duplicate  portions  of  the  records  are 
also  stored  in  computer  system. 

RETRIEVABHJTY: 

Name  of  claimant  or  ship. 


SAFEGUARDS: 

Files  are  maintained  in  file  cabinets  or 
other  storage  devices  under  the  control 
of  authorized  personnel  during  working 
hours;  the  office  space  in  which  the  file 
cabinets  and  storage  devices  are  located 
is  locked  outside  of  official  working 
hours. 

Computer  files  subject  to  controlled 
access  and  maintained  on  a  controlled 
access  server. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  at  OJAG 
headquarters  as  long  as  necessary  and 
destroyed  when  no  longer  required. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Judge  Advocate 
General  (Admiralty),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  1322  Patterson  Avenue  SE.,  Suite 
3000,  Washington  Navy  Yard, 
Washington  DC  20374-1566. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty),  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  1322  Patterson  Avenue  SE.,  Suite 
3000,  Washington  Navy  Yard, 
Washington  DC  20374-1566. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty),  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy.  1322  Patterson  Avenue  SE..  Suite 
3000,  Washington  Navy  Yard, 
Washington  DC  20374-1566. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual.  For  personal 
visits,  the  individual  should  be  able  to 
provide  some  acceptable  identification, 
e.g.,  driver's  license,  etc.,  and  give  some 
verbal  information  that  could  be  verified 
in  the  file. 

CONTESTING  RECORD  PROCEDURES:  ^ 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
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are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  information  contained 
in  the  files  include  the  following:  X- 
rays,  medical  and  dental  records  from 
civilian  and  miUtary  doctors  and 
medical  facilities;  investigative  reports; 
witnesses;  and  correspondence  from 
claimants  and  their  representatives. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N07320-1 
SYSTEM  NAME: 

Property  Accountability  Records. 

SYSTEM  location: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Commemd, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  receives  and 
signs  for  government  property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  receipts  maintained  are  any  of  the 
following:  Logbooks,  property  passes, 
custody  chits,  charge  tickets,  sign  out 
cards,  tool  tickets,  sign  out  forms, 
photographs,  charge  cards,  or  any  other 
statement  of  individual  accountability 
for  receipt  of  government  property. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  identify  individuals  to  whom 
government  property  has  been  issued. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  receipts  may  be  maintained  in 
any  of  the  following  formats:  Logbooks, 
property  passes,  custody  chits,  charge 
tickets,  sign  out  cards,  tool  tickets,  sign 
out  forms,  photographs,  computerized 
data  base,  charge  out  cards  or  any  other 
statement  of  individual  accountability 
for  receipt  of  goverrmient  property. 

RETRIEVABILrrY: 

Retrievability  may  be  by  any  of  the 
following:  Name,  Social  Security 
Number,  badge  number,  tool  number, 
property  serial  number,  or  any  other 
locally  determined  method  of  property 
receipt  accountability. 

SAFEGUARDS: 

Access  is  limited  and  provided  on  a 
need-to-know  basis  only.  Computerized 
data  bases  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Property  accounting  records  are 
destroyed  when  two  years  old.  Custody 
receipts  are  destroyed  when  material  or 
equipment  is  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the 
commanding  officer  or  officer  in  charge 
of  the  activity  where  the  property 
accoimtability  records  are  maintained. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  system  records  contain 
information  pertaining  to  them  may  do 
so  by  making  application  to  the 
commanding  officer  or  officer  in  charge 
of  the  activity  where  the  receipts  are 
located.  Individuals  making  application 
must  have  an  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  thi?  system  should  address  written 
inquiries  to  the  commanding  officer  or 
officer  in  charge  of  the  activity  where 
the  receipts  are  located.  Individuals 
making  application  must  have  an 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtsuned  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  collected  directly  from 
the  subject  individual. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N08370-1 
SYSTEM  NAME: 

Weapons  Registration. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk,  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
P.O.  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  registering  firearms  or 
other  weapons  with  station  security 
officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Weapon  registration  records,  weapon 
permit  records. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  assure  proper  control  of  weapons 
on  installations  and  to  monitor  and 
control  purchase  and  disposition  of 
weapons. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosm-es 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  begiiming  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  files,  punched  cards, 
and  magnetic  tape. 

RETRIEVABILffY: 

Name,  Social  Security  Number,  Case 
number,  organization. 

SAFEGUARDS: 

Access  provided  on  a  need-to-know 
basis  only.  Locked  and/ or  guarded 
office. 
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RETENTION  AND  DtSPOSAL: 

Per  Secretary  of  the  Navy  Records 
Disposal  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

N0TIRCA11ON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  officer  of  the  activity  in 
question.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

RECORD  AtCESS  PROCEDURES:     ' 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  fi'om  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  concerned,  other  records  of 
activity,  investigators,  witnesses,  and 
correspondents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N12610-1 
SYSTEM  NAME: 

Hours  of  Duty  Records. 
SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Commander,  U.S.  Joint  Forces 
Command,  1562  Mitscher  Avenue,  Suite 
200,  Norfolk.  VA  23551-2488. 

Commander,  U.S.  Pacific  Command, 
PO  Box  64028,  Camp  H.M.  Smith,  HI 
96861-4028. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  contains  such  information  as 
name,  grade/rate.  Social  Security 
Nmnber,  organizational  code,  work 
center  code,  grade  code,  pay  rate,  labor 
code,  type  transaction,  hours  assigned. 
Data  base  includes  scheduling  and 
assignment  of  work;  skill  level;  tools 
issued;  leave;  temporary  assigiunents  to 
other  areas. 

AUTHORrry  for  maintenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  effectively  manage  the  work  force. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
system,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu-es 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  computerized  records. 

RETRIEVABILfTY: 

Name,  organization  code,  Social 
Security  Number,  and  work  center. 

SAFEGUARDS: 

Access  is  provided  on  need-to-know 
basis  only.  Manual  records  are 
maintained  in  file  cabinets  imder  the 
control  of  authorized  personnel  during 
working  hoiu"s.  The  office  space  in 
which  the  file  cabinets  are  located  is 
locked  outside  of  official  working  hours. 
Computer  terminals  are  located  in 
supervised  areas.  Access  to 
computerized  data  is  controlled  by 
password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  three 
years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  commanding  officer  of  the 
activity  in  question.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  the 
commanding  officer  of  the  naval  activity 
where  currently  employed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of 
individual  concerned,  and  shoidd  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  commanding 
officer  of  the  naval  activity  where 
currently  employed.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records  notices. 

The  request  should  include  full  name. 
Social  Security  Number,  address  of 
individual  concerned,  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  determinations  are  published 
■  in  Secretary  of  the  Navy  Instruction 
5211.5;  32  CFR  part  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  correspondence,  and 
personnel  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  03-11571  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  S001-OB-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective  on 
June  9,  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B10),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552fa). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  was  submitted  on  April  21, 
2003,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996,  (61 
FR  6427,  February  20, 1996). 

Dated:  April  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

N05100-4 

SYSTEM  NAME: 

Occupational  Injuries/Illnesses  Log. 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  military,  civilian  personnel, 
non-appropriated  and  foreign  national 
civilian  personnel  who  are  involved  in 
accidents  or  occupational  illnesses  that 
result  in  lost  time,  government  or 
private  property  damage  or  destruction, 
and  personnel  injury  or  death. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Log  contains  a  civilian/military 
indicator,  event  reference  number,  case 
or  file  number,  unit  identification  code , 
(UlC),  activity  name,  major  command 
code,  last  name,  first  name  and  middle 
initial,  department,  sex,  age,  job  title, 
rank/rate/grade.  Social  Security 
Number,  date  of  mishap/illness,  time  of 
mishap/illness,  general  location  of 
mishap/illness,  lost  workday  count, 
injury/illness  type.  Occupational  Safety 
and  Health  Administration  (OSHA) 
code,  part(s)  of  body  injured,  mishap/ 
illness  type,  object  involved  (injury 
source),  process  control  number  (job/ 
activity  at  time  of  mishap),  chemical 
involved,  chemical  comments,  formal 
training  involved;  case  type  (fatality. 


lost  time,  no  lost  time,  first  aid),  mishap 
class,  date  of  death,  short  narrative,  start 
date,  sent  date,  and  claims  information. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  5013,  Secretary  of  the  Navy; 
DoD  Instruction  6055.7,  Accident 
Investigation,  Reporting,  and  Record 
Keeping;  and  E.O.  12196,  Occupational 
Safety  and  Health  Programs  for  Federal 
Employees;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  collect  injury  and  occupational 
illnesses  required  of  Federal 
goverrunental  agencies  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  The  summary 
data  of  occupational  injuries  or  illnesses 
maintained  in  this  log  will  be  used  for 
analytical  purposes  to  improve  the 
Department  of  the  Navy's  accident 
prevention  policies,  procedures, 
standards,  and  operations  as  well  as 
ensure  internal  data  quality  assurance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosxires 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning'of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILITY: 

By  individual's  name,  Social  Security 
Number,  location  of  the  accident  or 
illness,  or  date  of  mishap  or  illness. 

SAFEGUARDS: 

File  cabinets  and  computer  terminals 
are  located  in  limited  access  areas  and 
handled  by  personnel  that  are  properly 
trained  in  working  with  automated 
Privacy  Act  systems  of  records. 
Computer  terminals  are  password 
protected. 

RETENTION  AND  DISPOSAL: 

Naval  Safety  Center  computerized 
records  are  maintained  for  20"  fiscal 
years  following  the  end  of  the  fiscal  year 
to  which  they  relate.  All  other  records 
held  outside  of  the  Naval  Safety  Center 
are  maintained  for  five  years  following 
the  end  of  the  fiscal  year  to  which  they 
relate  and  then  destroyed. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Conunander,  Naval 
Safety  Center,  375  A  Street,  Norfolk,  VA 
23511-4399. 


LOCAL  RECORD  HOLDERS: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  local 
activity  where  the  mishap  or  injury 
occurred. 

The  request  should  contain  full  name. 
Social  Security  Niunber  and  address  of 
the  individual  concerned  and  should  be 
signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
the  local  activity  where  the  mishap  or 
injury  occurred. 

The  request  should  contain  full  name, 
Social  Security  Number  and  address  of 
the  individual  concerned  and  should  be 
signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
InstiTiction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Mishap  Investigation  Reports, 
departmental  records  such  as  personnel 
file  excerpts,  medical  record  excerpts, 
State  and  Federal  records,  and  excerpts 
of  police  reports,  witness  statements 
and  general  correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM:- 

None. 

(FR  Doc.  03-11578  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  SOOI-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of  < 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  a  records 
system. 
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summary:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.      , 

DATES:  The  amendments  will  be 
effective  on  June  9,  2003  unless 
commraits  are  received  that  would 
result  in  a  contrary  determination. 

ADDRESSES:  Send  comments  to 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations,  N09B10,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  amendments  to 
the  system  qf  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  system  report.  The  records 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  May  2,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N05520-5 
SYSTEM  NAME: 

Personnel  Security  Program 
Management  Records  System  (January 
23, 1998,  63  FR  3546). 

CHANGES: 

***** 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  the  first  paragraph  and  replace 
with  "Individual"s  name  (both  current, 
former,  and  alternate  names),  Social 
Security  Number,  date  and  place  of 
birth,  citizenship  status  and  the  imit 
identification  code  (UIC)  of  the 
individual's  assignment.  Other  data 
elements  track  the  individual's  statiis  in 
the  clearance  adjudication  process  and 
records  the  final  determination.  Data 
files  may  also  include  duty-assignment 
designations  and  sensitivity  levels,  as 
well  as  specific  access  such  as 
cryptographic  information  access  or 


participation  in  the  Persoimel 
Reliability  Program." 


safeguards: 

Delete  entry  and  replace  with 
"Buildings  are  security-controlled  areas 
accessible  only  to  authorized  persons. 
Department  of  the  Navy  Central 
Adjudications  Facility  (DON  CAF) 
primary  system  paper,  microfilm  and 
electronic/optical  imaged  records  are 
maintained  in  General  Service 
Administration  (GSA)  approved  secxmty 
containers  and/or  are  stored  in  security 
controlled  areas  accessible  only  to 
authorized  persons.  If  classified,  locally 
generated  paper  security  records  and/or 
copies  of  investigative  reports  are  stored 
in  a  vault,  safe,  or  steel  file  cabinet 
having  at  least  a  lock  bar  and  approved 
three-position,  dial  type  lock 
combination  padlock,  or  in  similarly 
protected  containers.  Sensitive  but 
unclassified  records  are  stored  on  open 
shelves  and  filing  cabinets  located  in 
secure  areas  accessible  only  to 
authorized  personnel.  Electronically 
and  optically  stored  records  are 
maintained  in  a  "fail-safe"  system 
software  with  password  protected 
access.  Records  are  accessible  only  to 
authorized  persons  with  a  need-to-know 
who  are  properly  screened,  cleared,  and 
trained. 

Files  transferred  to  the  NQS  Records 
Management  Division  for  storage  are  in 
an  alarmed  area  approved  for  open 
storage,  monitored  and  stored  on  open 
shelves,  in  GSA  approved  security 
containers  and  filing  cabinets  located  in 
secure  areas  accessible  only  to 
authorized  persoimel. 

DON  CAF  employees  authorized  to 
work  offsite  will  safeguard  government/ 
agency  records  from  unauthorized 
disclosure  or  damage  by  transporting 
only  unclassified  records  in  secured 
briefcases,  satchels  or  boxes.  When  not 
in  use  by  the  offsite  employee,  all 
records  or  case-related  material  is  stored 
in  a  locked  file  cabinet  or  desk  in  the 
areas  designated  that  is  accessible  only 
to  authorized  persons.  Some  dociunents 
will  be  prepared  on  government 
computers  by  DON  CAF  employees  at 
designated  offsite  locations.  When 
offsite,  computers  are  not  authorized  to 
be  coimected  to  any  network,  and  no 
data  is  authorized  to  be  stored  to  any 
employee's  personal  computer  storage 
device.  Docimients  prepared  at 
designated  offsite  locations  and  or 
temporarily  held  for  the  purposes  of 
offsite  work  will  not  be  printed  at  any 
unauthorized  offsite  location." 


RETENTKM  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Investigative/ad judicative  records  on 
non-DoD-affiliated  persons  who  are 
considered  for  affiliation  with  DoD  are 
destroyed  after  1  year  if  affiliation  is  not 
completed. 

Adjudication  decisions  that  are 
entered  into  electronic  systems  such  as 
JPAS  and  NJACS,  to  include  decisions 
by  DON  CAF  employees  based  on 
contractor  case  review  records 
containing  recommendations  on  the 
suitability  of  individuals  for  security 
clearance  and  reviews  with  no  or  minor 
issues  that  do  not  require  the  creation  of 
a  dossier,  are  destroyed/deleted  1  year 
after  affiliation  is  terminated.  Reviews 
with  issues  are  filed  for  15  or  25  years 
as  cited  below.  Contractor  case  review 
records  are  destroyed  one  year  after 
verification  that  the  case  review  record 
information  is  accurately  entered  into 
the  electronic  system. 

Investigative/DON  CAF  adjudicative 
records  of  a  routine  nature  are  retained 
in  the  active  file  until  final  adjudicative 
decision  is  made;  then  retired  to  NCIS 
Records  Management  Division  and 
retained  for  15  years  after  last  action 
reflected  in  the  file,  except  that  files  that 
contain  significant  derogatory 
information  and/or  resulted  in  adverse 
action(s)  against  the  individual  are 
destroyed  after  25  years.  Administrative 
papers  not  included  in  the  case  file  are 
destroyed  1  year  after  closure  or  when 
no  longer  needed,  whichever  is  later. 
Records  determined  to  be  of  historical 
value,  of  wide  spread  value  or 
Congressional  interest  are  permanent. 
They  wiU  be  retained  for  25  years  after 
the  date  of  last  action  reflected  in  the 
file  and  then  permanently  transferred  to 
the  National  Archives.  Classffied 
nondisclosure  agreements  if  maintained 
separately  from  the  individual's  official 
persoimel  folder  will  be  destroyed  when 
70  years  old.  If  maintained  in  the 
incfividual's  personnel  folder,  the 
disposition  for  the  official  personnel  file 
applies.  Locally  stored  case  file  paper  or 
automated  access  records  are  destroyed 
when  employee/service  member  is 
separated  or  departs  the  command, 
except  for  access  determinations  not    , 
recorded  in  official  personnel  folders. 
They  are  destroyed  2  years  after  the 
person  departs  the  command.  However, 
once  affiliation  is  terminated,  acquiring 
and  adding  material  to  the  file  is 
prohibited  unless  affiliation  is  renewed. 
The  automated  NJACS  maintains 
records  on  persons  as  long  as  they 
continue  to  be  employed  by  or  affiliated 
with  the  DON.  NJACS  computer  data 
records  are  purged  two  years  after  an 
individual  terminates  DON  employment 
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or  affiliation.  General  and  flag  officer 
data  records  are  maintained  until  the 
individual's  death.  Destruction  of 
records  will  be  by  shredding,  burning, 
or  pulping  for  paper  records;  burning  for 
microform  records  and  magnetic  erasing 
for  computerized  records.  Optical 
digital  data  and  CD-ROM  records  are 
destroyed  as  required  by  Information 
Assurance  Remanence  Security 
Publication  5239-26  of  May  2000. 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Information  in  this  system  comes  from 
the  individual,  cognizant  security 
manager  or  other  official  sponsoring  the 
security  clearance/ determination  for  the 
subject  and  from  information  provided 
by  other  sources,  e.g.,  personnel  security 
investigations,  personal  financial 
records,  military  service  records  and  the 
subject." 

EXEMPTKWS  CLAIMED  FOR  THE  SYSTEM: 

Delete  the  first  paragraph. 


N05520-5 
SYSTEM  NAME: 

Personnel  Security  Program 
Management  Records  System. 

SYSTEM  location: 

Department  of  the  Navy  Central 
Adjudication  Facility,  Building  176,  716 
Sicard  Street  SE.,  Suite  2000, 
Washington  Navy  Yard,  DC  20388-5389 
with  some  portions  of  the  record  created 
and  temporarily  held  at  designated  off- 
site  locations. 

SYSTEM  COMPUTER  FACILrTY: 

Defense  Security  Service,  Personnel 
Investigations  Center,  88  Eldridge 
Landing  Road,  Linthicum,  MD  21090- 
2902. 

RECORD  DOCUMENTATION: 

Naval  Criminal  Investigative  Service, 
716  Sicard  Street  SE.,  Suite  2000, 
Washington  Navy  Yard,  DC  20388- 
5380. 

DECENTRALIZED  SEGMENTS: 

The  security  office  of  conunand  to 
which  the  individual  is  assigned;  Naval 
Security  Group,  9800  Savage  Road,  Fort 
Meade,  MD  20755-6585;  Office  of  Naval 
Intelligence  (0CB3),  4251  Suitland 
Road,  Washington,  DC  20395-5720; 
and.  Headquarters,  Navjd  Criminal 
Investigative  Service,  716  Sicard  Street 
SE.,  Suite  2000,  Washington  Navy  Yard, 
DC  20388-5380. 

Additionally,  duplicate  portions  of 
records  may  bie  held  by  the  Navy 
Personnel  Conmiand  {Pers-83),  5720 


Integrity  Drive,  Millington,  TN  38055- 
0600;  servicing  Human  Resource 
Offices;  Naval  Reserve  Personnel  Center, 
4400  Dauphine  Boulevard,  New 
Orleans,  LA  70149-7800;  Headquarters, 
U.S.  Marine  Corps  (Code  MIF),  James 
Wesley  Marsh  Center,  3280  Russell 
Road.  Quantico,  VA  22143-5103;  and, 
the  security  office  at  the  local. activity  to 
which  the  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Department  of  the  Navy  military 
personnel  and  civilian  employees  and 
certain  "affiliated  emp.loyees"  whose 
duties  require  or  may  in  the  future 
require  a  DON  seciuity  clearance  or 
assignment  to  sensitive  positions  and 
aliens  being  processed  for  access  to 
National  Security  information.  Also 
included  are  DON  adjudicative  actions 
for  all  U.S.  Coast  Guard  (USCG)  military 
personnel  and  those  USCG  civilian 
employees  having  access  to  sensitive 
compartmented  information  only. 
Individuals  adjudicated  as  a  result  of 
interservice  and  interagency  support 
agreements.  "Affiliated  employees" 
include  contractors,  consultants,  non- 
appropriated fund  employees,  USO 
personnel  and  Red-Cross  volunteers  and 
staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Individual's  name  (both  current, 
former,  and  alternate  names).  Social 
Security  Number,  date  and  place  of 
birth,  citizenship  status  and  the  unit 
identification  code  (UIC)  of  the 
individual's  assignment.  Other  data 
elements  track  the  individual's  status  in 
the  clearance  adjudication  process,  and 
records  the  final  determination.  Data 
files  may  also  include  duty-assignment 
designations  and  sensitivity  levels,  as 
well  as  specific  access  such  as 
oyptographic  information  access  or 
participation  in  the  Personnel 
Reliability  Program 

The  dociunentation  system  includes 
information  pertaining  to  the 
investigation,  inquiry,  or  its 
adjudication  by  clearance  authority  to 
include:  (1)  Chronology  of  the 
investigation,  inquiry,  and/or 
adjudication;  (2)  all  recommendations 
regarding  future  status  of  subject;  (3) 
decisions  of  security /loyalty  review 
boards  and  Defense  Office  of  Hearings 
and  Appeals  (DOHA);  (4)  final  actions/ 
determinations  made  regarding  subject; 
and  (5)  security  clearance,  access 
authorizations,  or  security 
determination;  index  tracings  that 
contain  aliases  and  names  of  subject  as 


reflected  in  Defense  Clearance  and 
Investigations  Index  (DQI)  under 
system  notice  V5-02;  secmrity 
termination;  notification  of  denial, 
suspension,  or  revocation  of  clearance 
or  access;  classified  nondisclosure 
agreements  created  from  1987  to  early 
1992  and  managed  by  DON  CAF;  and 
other  doctmientation  related  to  the 
adjudication  decision. 

At  local  command  security  offices 
information  includes  tickler  copies  of 
requests  for  clearance  and  access; 
records  of  access,  reports  of 
disqualifying/derogatory  information; 
records  of  clearance  of  individual 
personnel  as  well  as  accreditation  of 
personnel  for  access  to  classified 
information  requiring  special  access 
authorizations;  nondisclosure 
agreements,  associated  briefings  and 
debriefing  statements;  and  other  related 
records  supporting  the  Personnel 
Seciirity  Program. 

AUTHORfPr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  7311;  10  U.S.C. 
5013;  and  E.O.  9397  (SSN);  E.O.  10450, 
Security  Requirements  for  Government 
Employees,  in  particular  sections  2-9, 
and  14;  E.O.  12958,  Classified  National 
Security  Information;  E.O.  12968, 
Access  to  Classified  Information;  DoD 
Regulation  5200.2-R,  Personnel 
Security  Program  Regulation;  and 
OPNAV  histruction  5510.30A, 
Department  of  Navy  Personnel  Security 
Program. 

PURPOSE(S): 

To  provide  a  comprehensive  system 
to  manage  information  required  to 
adjudicate  and  document  the  eligibility 
of  DON  military,  civilian,  and  certain 
affiliated  employees  for  access  to 
classified  information  and  assignment  to 
sensitive  positions. 

These  records  are  also  used  to  make 
determinations  of  suitability  for 
promotion,  employment,  or 
assignments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  White  House  to  obtain 
approval  of  the  President  of  the  United 
States  regarding  certain  military 
persoimel  officer  actions  as  provided  for 
in  DoD  histruction  1320.4,  Military 
Officer  Actions  Requiring  Approval  of 
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the  Secretary  of  Defense  or  the 
President,  or  Confirmation  by  the 
Senate. 

To  the  Immigration  and 
Naturalization  Service  for  use  in  alien 
admission  and  naturalization  inquiries 
for  purposes  of  determining  access  to 
National  Security  information. 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  records  in  file 
folders,  audio  or  audiovisual  tapes, 
micro-imaging;  CD-ROM;  optical  digital 
data  disk;  computers;  magnetic  tapes, 
disks,  and  dnmis;  and  computer  output 
prxtfucts. 


RETRIEVABILfTY: 

By  name,  dossier  number.  Social 
Security  Nimiber,  and  date  and  place  of 
birth. 

SAFEGUARDS: 

Buildings  are  security-controlled 
areas  accessible  only  to  authorized 
persons.  Department  of  the  Navy  Central 
Adjudications  Facility  (DON  CAF) 
primary  system  paper,  microfilm  and 
electronic/optical  imageij  records  are 
maintained  in  General  Service 
Administration  (GSA)  approved  security 
containers  and/or  are  stored  in  security 
controlled  areas  accessible  only  to 
authorized  persons.  If  classified,  locally 
generated  paper  seciu'ity  records  and/or 
copies  of  investigative  reports  are  stored 
in  a  vault,  safe,  or  steel  file  cabinet 
"llaving  at  least  a  lock  bar  and  approved 
three-position,  dial  type  lock 
combination  padlock,  or  in  similarly 
protected  containers.  Sensitive  but 
unclassified  records  are  stored  on  open 
shelves  and  filing  cabinets  located  in 
secure  areas  accessible  only  to 
authorized  persoiuiel.  Electronically 
and  optically  stored  records  are 
maintained  in  a  "fail-safe"  system 
software  with  password  protected 
access.  Records  are  accessible  only  to 
authorized  persons  with  a  need-to-know 
who  are  properly  screened,  cleared,  and 
trained. 

Files  transferred  to  the  NCIS  Records 
Management  Division  for  storage  are  in 
an  darmed  area  approved  for  open 
storage,  monitored  and  stored  on  open 
shelves,  in  GSA  approved  security 
containers  and  filing  cabinets  located  in 
secure  areas  accessible  only  to 
authorized  personnel. 

DON  CAF  employees  authorized  to 
work  offsite  will  stdeguard  government/ 


agency  records  from  imauthorized 
disclosure  or  damage  by  transporting 
only  unclassified  records  in  secured 
briefcases,  satchels  or  boxes.  When  not 
in  use  by  the  offsite  employee,  all 
records  or  case-related  material  is  stored* 
in  a  locked  file  cabinet  or  desk  in  the 
areas  designated  that  is  accessible  only 
to  authorized  persons.  Some  documents 
will  be  prepared  on  government 
computers  by  DON  CAF  employees  at 
designated  offsite  locations.  When 
offsite,  computers  are  not  authorized  to 
be  connected  to  any  network,  and  no 
data  is  authorized  to  be  stored  to  any 
employee's  personal  computer  storage 
device.  Documents  prepared  at 
designated  offsite  locations  and  or 
temporarily  held  for  the  purposes  of 
■  offsite  work  will  not  be  printed  at  any 
unauthorized  offsite  location. 

RETENTION  AND  DISPOSAL: 

Investigative/adjudicative  records  on 
non-DoD-affiliated  persons  who  are 
considered  for  affiliation  with  DoD  are 
destroyed  after  1  year  if  affiliation  is  not 
completed. 

Adjudication  decisions  that  are 
entered  into  electronic  systems  such  as 
JPAS  and  NJACS,  to  include  decisions 
by  DON  CAF  employees  based  on 
contractor  case  review  records 
containing  recommendations  on  the 
suitability  of  individuals  for  security 
clearance  and  reviews  with  no  or  minor 
issues  that  do  not  require  the  creation  of 
a  dossier,  are  destroyed/deleted  1  year 
after  affiliation  is  terminated.  Reviews 
with  issues  are  filed  for  15  or  25  years 
as  cited  below.  Contractor  case  review 
records  are  destroyed  one  year  after 
verification  that  the  case  review  record 
information  is  accurately  entered  into 
the  electronic  system. 

Investigative/DON  CAF  adjudicative 
records  of  a  routine  nature  are  retained 
in  the  active  file  until  final  adjudicative 
decision  is  made;  then  retired  to  NCIS 
Records  Management  Division  and 
retained  for  15  years  after  last  action 
reflected  in  the  file,  except  that  files  that 
contain  significant  derogatory 
information  and/or  resulted  in  adverse 
action(s]  against  the  individual  are 
destroyed  after  25  years.  Administrative 
papers  not  included  in  the  case  file  are 
destroyed  1  year  after  closure  or  when 
no  longer  needed,  whichever  is  later. 
Records  determined  to  be  of  historical 
value,  of  wide  spread  value  or 
Congressional  interest  are  permanent. 
They  will  be  retained  for  25  years  after 
the  date  of  last  action  reflected  in  the 
file  and  then  permanently  transferred  to 
the  National  Archives.  Classified 
nondisclosure  agreements  if  maintained 
separately  from  the  individual's  official 
personnel  folder  will  be  destroyed  when 


70  years  old.  If  maintained  in  the 
individual's  personnel  folder,  the 
disposition  for  the  official  personnel  file 
applies.  Locally  stored  case  file  paper  or 
automated  access  records  are  destroyed 
when  employee/service  member  is 
separated  or  departs  the  command, 
except  for  access  determinations  not 
recorded  in  official  personnel  folders. 
They  are  destroyed  2  years  after  the 
person  departs  the  command.  However, 
once  affiliation  is  terminated,  acqtiiring 
and  adding  material  to  the  file  is 
prohibited  unless  affiliation  is  renewed. 
The  automated  NJACS  maintains 
records  on  persons  as  long  as  they 
continue  to  be  employed  by  or  affiliated 
with  the  DON.  NJACS  computer  data 
records  are  purged  two  years  after  an 
individual  terminates  DON  employment 
or  affiliation.  General  and  flag  officer 
data  records  are  maintained  until  the 
individual's  death.  Destruction  of 
records  will  be  by  shredding,  burning, 
or  pulping  for  pap^  records;  burning  for 
microform  records  and  magnetic  erasing 
for  computerized  records.  Optical 
digital  data  and  CD-ROM  records  are 
destroyed  as  required  by  Information 
Assurance  Remanence  Security 
Publication  5239-26  of  May  2000. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Department  of  the  Navy 
Central  Adjudication  Facility,  Building. 
176,  716  Sicard  Street  SE,  Suite  2000, 
Washington  Navy  Yard,  DC  20388- 
5389. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Department  of  the  Navy  Central 
Adjudication  Facility,  Building  176,  716 
Sicard  Street  SE.,  Suite  2000, 
Washington  Navy  Yard,  DC  20388-5389 
or  to  the  Commanding  Officer/Director 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Individuals  requesting  personal 
records  must  properly  establish  their 
identity  to  the  satisfaction  of  the 
Director,  Navy  Central  Adjudication 
Facility  or  the  Commanding  Officer/ 
Director  of  the  local  command,  as 
appropriate.  This  can  be  accomplished 
by  providing  an  imswom  declaration 
subscribed  to  be  true  that  states  "I 
declare  under  penalty  of  perjury  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct". 
Individual  should  also  provide  their  full 
tiame,  aliases,  date  and  place  of  birth. 
Social  Security  Nimiber,  or  other 
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information  verifiable  from  the  records 
in  the  written  request. 

Individuals  should  mark  the  letter 
and  envelope  containing  the  request 
"Privacy  Act  Request". 

Proposed  amendments  to  the 
information  must  be  directed  to  the 
agency  which  conducted  the 
investigation. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Department  of  the  Navy  Central 
Adjudication  Facility,  Building  176,  716 
Sicard  Street  SE.,  Suite  2000, 
Washington  Navy  Yard,  DC  20388-5389 
or  to  the  Comfiianding  Officer/Director 
of  the  activity  in  question.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Navy's  compilation  of 
systems  of  records  notices. 

Individuals  requesting  personal 
records  must  properly  establish  their 
identity  to  the  satisfaction  of  the 
Director,  Navy  Central  Adjudication 
Facility  or  the  Commanding  Officer/ 
Director  of  the  local  command,  as 
appropriate.  This  can  be  accomplished 
by  providing  an  unsworn  declaration 
subscribed  to  be  true  that  states  "I 
declare  under  penalty  of  perjury  under 
the  laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct". 
Individual  should  also  provide  their  full 
name,  aliases,  date  and  place  of  birth. 
Social  Security  Number,  or  other 
information  verifiable  from  the  records 
in  the  written  request. 

Individuals  should  mark  the  letter 
and  envelope  containing  the  request 
with  "Privacy  Act  Request". 

Proposed  amendments  to  the 
information  must  be  directed  to  the 
agency  which  conducted  the 
investigation. 

Attorneys  or  other  persons  acting  on 
behalf  of  an  individual  must  provide  a 
written  authorization  from  that 
individual  for  their  representative  to  act 
on  their  behalf. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQORKS: 

Information  in  this  system  comes 
from  the  individual,  cognizant  seciirity 
manager  or  other  official  sponsoring  the 
security  clearance/ determination  for  the 
subject  and  from  information  provided 


by  other  sources,  e.g.,  personnel  seciirity 
investigations,  personal  financial 
records,  military  service  records  and  the 
subject. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  soiut:e. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2)  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  701,  subpart  G.  For 
additional  information,  contact  the 
system  manager. 

[FR  Doc.  03-11581  Filed  5-8-03;  8:45  am] 

BILLING  CODE  S001-08-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.293B] 

Foreign  Language  Assistance  Grants 
(Local  Educational  Agencies);  Notice 
Inviting  ApplioBtlons  for  New  Awrards 
for  Hscal  Year  (FY)  2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  you  need 
to  apply  for  an  award  under  this  program. 

Purpose  of  Program:  The  Foreign 
Language  Assistance  Program  (FLAP) 
provides  grants  to  local  educational 
agencies  for  innovative  model  programs 
providing  for  the  establishment, 
improvement,  or  expansion  of  foreign 
language  study  for  elementary  and 
secondary  school  students. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
Priorities  section  of  this  notice. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs). 

E-Mail  Notification  of  Intent  to  Apply 
for  Funding:  The  Department  will  be 
able  to  develop  a  more  efficient  process 
for  reviewing  grant  applications  if  it  has 
a  better  understanding  of  the  number  of 
LEAs  that  intend  to  apply  for  funding 
imder  this  competition.  Therefore,  we 
strongly  encourage  each  potential 
applicant  to  notify  the  Department  with 
a  short  e-mail  noting  the  intent  to 
submit  an  application  for  funding.  The 


e-mail  should  not  include  information 
regarding  the  content  of  the  proposed 
application.  Please  provide  the 
following  information: 

(1)  FLAP-LEA  program  84:293B,  (2) 
intent  to  apply.  (3)  planned  number  of 
applications,  (4)  school  district,  (5)  city 
and  (6)  state.  We  request  that  this  e-mail 
notification  be  sent  no  later  than  May 
30,  2003.  The  e-mail  shoiUd  be  sent  to 
Ms.  Amy  Weiimiann  at 
Amy.  Weinmann@ed.gov.  Applicants 
that  do  not  provide  this  e-mail 
notification  may  still  apply  for  funding. 

Deadline  for  Transmittal  of 
Applications:  ]\me  13,  2003. 

Deadline  for  Intergovernmental 
Review:  August  13,  2003. 

Estimated  Available  Funds: 
$10,000,000. 

Estimated  Range  of  Awards:  $50,000- 
$175,000. 

Estimated  Average  Size  of  Awards: 
$112,500. 

Estimated  Number  of  Awards:  89. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Page  Limit:  The  application  narrative 
(Part  in  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
yoin  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  35 
pages,  using  th»  following  standards: 

•  A  "page"  is^^.S'  x  11".  on  one  side 
only,  with  1'  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  itemized  budget 
breakdovra  and  the  narrative  budget 
justification;  Part  IV.  the  assurances  and 
certifications;  or  the  one-page  abstract. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  m. 

We  will  reject  yoiu'  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80.  81,  82,  85. 
86,  97,  98  and  99. 

Description  of  Program:  If  you  are  an 
LEA  that  receives  a  grant  imder  this 
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program,  you  must  use  the  funds  to 
provide  a  program  that — 

(A)  Shows  the  promise  of  being 
continued  beyond  the  project  period; 
and 

(B)  Demonstrates  approaches  that  can 
be  disseminated  and  duplicated  in  other 
LEAs. 

You  may  also  use  funds  uqder  this 
program  to — 

(C)  Include  a  professional 
development  component. 

In  order  to  buila  foreign  language 
program  capacity  at  the  local  level,  cost 
sharing  is  required.  You  should  note 
that  the  Federal  share  of  the  cost  of 
activities,  assisted  under  this  program 
for  each  fiscal  year  is  50  percent.  The 
Secretary  may  waive  this  requirement 
for  any  LEA  which  the  Secretary 
determines  does  not  have  adequate 
resources  to  pay  the  non-Federal  share. 

The  Secretary  does  not  fund  projects 
that  propose  Native  American 
languages,  Native  Hawaiian,  other 
Pacific  Island  languages  or  Native 
Alaskan  languages.  In  addition,  the 
program  is  not  intended  to  support  the 
teaching  of  English. 

Competitive  Priorities 

Under  34  CFR  75.105(c)(2)(i)  we 
award  an  additional  5  points  to  an 
application,  depending  on  whether  the 
application  meets  one  or  both  of  the 
following  priorities. 

Note:  A  total  of  5  points  will  be  awarded. 
There  is  no  advantage  in  addressing  both 
priorities,  but  you  should  not  be  dissuaded 
from  addressing  both  priorities  in  your 
application  if  they  provide  a  program  that 
will  meet  the  needs  of  your  students  and 
community.  These  points  are  in  addition  to 
any  points  the  applicant  earns  under  the 
selection  criteria.  , 

(1)  Applications  proposing  to 
establish,  improve,  or  expand  foreign 
language  learning  in  any  or  all  of  the 
following  grades.  Kindergarten  through 
eighth  grade,  that  teach  any  or  all  of  the 
following  less  commonly  taught 
languages  of  major  economic  and 
political  importance  to  the  United 
States:  Russian,  Chinese  and  Arabic. 

(2)  Applications  proposing  to 
establish  a  foreign  language  program  in 
underserved  schools.  For  the  purpose  of 
this  priority  an  underserved  school  is 
defined  as  a  school  that  does  not 
currently  have  a  foreign  language 
program  implemented  during  the  school 
day,  including  two-way  immersion  and 
heritage  language  programs,  and  has  not 
had  one  in  the  previous  two  school 
years  2001-2002  and  2002-2003. 

Competitive  Preferences 

Under  34  CFR  75.105(c){2)(ii)  we  give 
preference  to  applications  that  meet  one 


of  the  following  priorities  over  an 
application  of  comparable  merit  that 
does  not  meet  one  of  the  priorities. 

Note:  There  is  no  advantage  in  addressing 
all  five  priorities.  Creating  a  program  around 
the  five  priorities  may  result  in  a  scattered  or 
unfocused  program  design. 

We  give  preference  to  applications 
describing  programs  that: 

(1)  Include  intensive  summer  foreign 
language  programs  for  professional 
development; 

(2)  Link  non-native  English  speakers 
in  the  commimity  vrith  the  schools  in 
order  to  promote  two-way  language 
learning; 

(3)  Promote  the  sequential  study  of  a 
foreign  language  for  students,  beginning 
in  elementary  schools; 

(4)  Make  effective  use  of  technology, 
such  as  computer-assisted  instruction, 
language  laboratories,  or  distance 
learning,  to  promote  foreign  language 
study;  or 

(5)  Promote  innovative  activities,  such 
as  foreign  language  immersion,  partial 
foreign  language  immersion,  or  content- 
based  instruction. 

Waiver  of  Proposed  Rulemakiiig 

Under  the  Administrative  Procedm* 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities  and  selection  criteria.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  however,  exempts  from 
this  requirement  rules  that  apply  to  the 
first  competition  under  a  new  or 
substantially  revised  program  authority. 
This  is  the  first  competition  imder  the 
Foreign  Language  Assistance  Program  as 
substantially  revised  by  the  No  Child 
Left  Behind  Act  of  2001.  The 
requirements  will  apply  to  the  FY  2003 
grant  competition  only. 

Reporting  Requirements  and  Expected 
Outcomes 

The  Secretary  requires  successful 
applicants  to  submit  annual 
performance  reports  that  document  the 
grantee's  yearly  progress  toward 
meeting  expected  programmatic 
outcomes.  These  outcomes  should  be 
based  on  measurable  performance 
objectives.  The  Secretary  will  use  these 
reports  to  measure  the  success  of  the 
grantee's  project,  and  the  reports  will 
contribute  to  a  broader  knowledge  base 
about  high-quality,  effective  foreign 
language  programs.  In  addition,  grantees 
will  be  required  to  submit  a  final 
performance  report,  due  no  later  than  90 
days  after  the  end  of  the  project  period. 


Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  for  new  grants 
under  this  competition. 

The  maximmn  score  for  all  of  these 
criteria  is  100  points. 

The  maximxim  score  for  each  criterion 
is  indicated  in  parentheses. 

(a)  Significance.  (10  points) 
We  evaluate  an  application  by 

determining  how  well  the  project 
proposed  by  the  applicant  meets  the 
following  statutory  provisions: 

(1)  The  extent  to  which  the  project 
shows  the  promise  of  being  continued 
beyond  the  grant  period. 

(2)  The  extent  to  which  the  project 
demonstrates  approaches  that  can  be 
disseminated  and  duplicated  in  other 
local  educational  agencies. 

(3)  The  extent  to  which  the  project 
vydll  result  in  an  effective  effort  to 
establish,  improve  or  expand  foreign 
language  teaching  and  learning. 

(b)  Quality  of  the  product  design.  (40 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  we 
consider  the  following  factors: 

(1)  The  extent  to  which  the  project 
design  represents  a  comprehensive  plan 
which  effectively  links  identified  needs, 
goals,  objectives,  activities  and 
outcomes. 

(2)  The  extent  to  which  the  goals, 
objectives  and  outcomes  are  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  of 
the  proposed  project  incorporates  the 
National  Foreign  Language  Standards 
and  up-to-date  knowledge  from 
scientifically  based  research  and 
effective  practice. 

(4)  The  extent  to  which  the  project 
design  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes,  such  as,  student 
progress,  capacity  building  and 
dissemination. 

(5)  The  extent  to  which  the  project 
design  will  provide  guidance  about 
effective  strategies  suitable  for 
disseminating  and  duplicating  the 
project  in  other  settings. 

(6)  The  extent  to  which  the  project 
design  will  provide  quantifiable  data 
reflecting: 

(i)  Student  proficiency  in  reading, 
writing,  comprehending  and 
communicating  in  the  foreign  language, 

(ii)  Usage  of  the  National  Foreign 
Language  Standards  (Communication. 
Cultiure,  Connections,  Comjiarisons  and 
Commiuiities), 

(iii)  Building  local  capacity  to 
continue  program  components  beyond 
the  grant  period,  and 
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(iv)  Disseminating  and  duplicating 
.  program  approaches  to  other  local 
educational  agencies. 

(c)  Quality  of  project  services.  {8 
points] 

In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  we  consider  the  following 
factors: 

(1)  The  quality  and  sufficiency  of 
strategies  for  ensuring  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  traditionally  been 
imderrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(3)  The  likelihood  that  the  services  to 
be  provided  will  lead  to  improvements 
in  the  achievement  of  students  as 
measured  against  rigorous  academic 
standards. 

(d)  Quality  of  project  personnel.  (12 
points) 

In  determining  the  quality  of  project 
persoimel,  we  consider  the  following: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  and  key  project 
personnel  as  required  by  position 
descriptions. 

(3)  The  qualifications,  including 
relevant  training  and  experience  of 
project  teachers. 

(e)  Adequacy  of  resources.  (5  points) 
In  determining  the  adequacy  of 

resources  for  the  proposed  project,  we 
consider  the  following  factors: 

(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(f)  Quality  of  the  management  plan. 
(10  points) 

In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  we  consider  the  following 
fectors: 

(1)  The  effectiveness  of  the 
management  plan  in  demonstrating  how 
the  objectives  and  activities  of  the 
proposed  project  will  be  achieved  on 
time,  and  within  budget,  including 
clearly  defined  responsibilities  of  staff. 


timelines,  benchmarks,  continuous 
improvement  strategies  and  milestones 
for  accomplishing  project  tasks. 

(2)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(g)  Quality  of  the  project  evaluation. 
(15  points) 

In  determining  the  quality  of  the 
project  evaluation,  we  consider  the 
following  factors: 

(1)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(2)  The  extent  to  which  me  evaluation 
plan  will  produce  quantitative  and 
qualitative  data. 

(3)  The  extent  to  which  the  evaluation 
plan  will  provide  performance  feedback 
and  permit  periodic  assessment  of 
progress  toward  achieving  intended 
outcomes,  such  as,  student  progress, 
capacity  building  and  dissemination. 

(4)  The  extent  to  which  the  evaluation 
plan  will  provide  guidance  about 
effective  strategies  suitable  for 
disseminating  and  duplicating  the 
project  in  other  settings. 

(5)  The  extent  to  which  the  evaluation 
plan  design  will  provide  quantifiable 
data  reflecting: 

(i)  Student  proficiency  in  reading, 
writing,  comprehending  and 
communicating  in  the  foreign  language, 

(ii)  Usage  of  the  National  Foreign 
Language  Standards  (Commimication, 
Culture,  Connections,  Comparisons  and 
Commimities), 

(iii)  Building  local  capacity  to 
continue  program  components  beyond 
the  grant  period,  and 

(iv)  Disseminating  and  duplicating 
program  approaches  to  other  local 
educational  agencies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  Executive 
Order  12372  (Intergovernmental  Review 
of  Federal  Programs)  and  the  regulations 
in  34  CFR  part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengtiiened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

ff  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 


immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  any  SPOC,  see 
the  latest  official  SPOC  list  on  the  Web 
site  of  the  Office  of  Management  and 
Budget  at  the  following  address:  bttp:/ 
/www.  whitehouse.gov/omb/grants/ 
spoc.html. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  conunents  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  trom  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  the  actual  application 
notice  to  the  following  address:  The 
Secretary,  E.O.  12372— CFDA#  84.293B, 
U.S.  Department  of  Education,  room 
7E200,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 

We  will  determine  proof  of  mailing  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Reconunendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  Note  That  This  Address  Is  Not 
the  Same  Address  as  the  One  to  Which 
an  Applicant  Submits  Its  Completed 
Application.  Do  Not  Send  Applications 
to  the  Above  Address. 

Application  Instructions  and  Forms 

The  Appendix  to  this  notice  contains 
all  required  forms  and  instructions,  a 
statement  regarding  estimated  public 
reporting  burden,  a  notice  to  applicants 
regarding  compliance  with  section  427 
of  the  General  Education  Provisions  Act 
(GEPA),  various  assurances, 
certifications  and  a  checklist  for 
applicants. 

•  Application  for  Federal  Assistance 
(ED  424  (Exp.  11/30/2004))  and 
instructions  and  definitions. 

•  Protection  of  Himian  Subjects  in 
Research  (Attachment  to  ED  424). 

•  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524).  Including  Section  A — Budget 
Summary,  U.S.  Department  of 
Education  Funds;  Section  B — Budget 
Summary,  Non-Federal  Funds;  and 
Instructions  for  ED  Form  524  containing 
Section  C — Other  Budget  Information  to , 
provide  an  Itemized  Budget  Breakdown. 

•  Application  Narrative.  While  no 
form  is  provided,  the  sections  on 
Instructions  for  Application  Narrative 
and  Page  Limit  elsewhere  in  this 
application  notice  apply  to  your 
application  narrative. 
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•  Group  Application  Certification. 

•  Foreign  Language  Data  Form. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev. 
7-97). 

•  Certifications  regarding  Lobbjdng; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
12/98)  and  instructions. 

•  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7-97))  and 
instructions. 

•  Notice  to  All  Applicants  concerning 
the  Department  of  Education's  General 
Education  Provisions  Act  (GEPA). 

•  Survey  on  Ensimng  Equal 
Opportunity  for  Applicants. 

•  Program  Non-Regulatory  Guidance. 
You  may  submit  iiuormation  on  a 

photocopy  of  the  application  forms,  the 
assurances,  and  the  certifications. 
However,  you  must  submit  ONE  original 
signed  application,  including  ink 
signatures  on  all  forms  and  assurances 
and  THREE  copies  of  the  application. 
Please  mark  each  application  as  original 
or  copy.  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

mdividuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  of  the  program  contact 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  this  application  notice. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenmient 
Printing  Ofiice  (GPO),  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

You  may  also  view  this  docimient  at 
the  following  site:  www.ed.gov/offices/ 
OELA/funding.html. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 


FOR  FURTHER  INFORMATION  CONTACT:  East 
of  the  Mississippi  River — Rebecca 
Richey,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  5617, 
Switzer  Building,  Washington,  DC 
20202-6510.  Telephone:  (202)  205-9717 
or  via  Internet:  rebecca.richey®ed.gov. 

West  of  the  Mississippi  River — Itzetht 
Testa-Salcedo,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5629,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-8726  or  via 
Internet:  itzetht.testa-salcedo@ed.gov. 

Or,  Sharon  Manassa,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  5647,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-8731  or  via 
Internet:  sharon.manassa@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-6339. 

Instructions  for  Transmitting 
Applications 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(a)  If  You  Send  Your  Application  by 
Mail. 

You  must  mail  the  original  and  two 
copies  on  or  before  the  deadline  date. 
Mail  your  application  to:  U.S. 
Department  of  Education,  Application 
Contit)l  Center,  Attention:  (CFDA# 
(84.293B),  7th  and  D  Streets,  SW.,  Room 
3633,  Regional  Office  Building  3, 
Washington,  DC  20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  bom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  The  Department  encourages  you  to 
consider  using  an  alternative  delivery 
method  (for  example,  a  commercial  carrier, 
such  as  Federal  Express  or  United  Parcel 
Service;  U.S.  Postal  Service  Express  Mail;  or 
a  courier  service)  to  transmit  your 
application  for  this  competition.  If  you  use 
an  alternative  delivery  method,  please  obtain 
the  appropriate  proof  of  mailing  under  this 
section  (a)  "If  You  Send  Your  Application  by 


Mail,"  then  follow  the  instructions  in  section 
(b)  "If  You  Deliver  Your  Application  by 
Hand." 

(b)  //  You  Deliver  Your  Application  by 
Hand 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  by 
4:30  p.m.  (Washington,  EX^  time)  on  or 
before  the  deadline  date.  Deliver  your 
application  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #293B),  7th  and  D 
Stnsets,  SW.,  Room  3633,  Regional 
Office  Building  3,  Washington,  DC 
20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  IX  time),  except 
Saturdays,  Sundays  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by  mail  or 
if  you  or  your  courier  delivers  it  by  hand,  the 
Application  Control  Center  will  mail  a  Grant 
Application  Receipt  Acknowledgment  to 
you.  If  you  do  not  receive  the  notification  of, 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  the  U.  S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  4  of  the  Application  for  Federal 
Education  Assistance  (EP  424  (exp.  11/30/ 
2004))  the  CFDA  number — and  si^x  letter, 
if  any — of  the  competition  under  which  you 
are  submitting  your  application. 

Program  Authority:  20  U.S.C.  7259-7259b. 
Dated:  May  5,  2003. 
Kathleen  Leos, 

Senior  Policy  Advisor,  Office  of  English 
Language  Acquisition,  Language 
Enhancement,  and  Academic  Achievement 
for  Limited  English  Proficient  Students. 

Appendix — Instructions  for  Estimated  ' 
Public  Reporting  Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respwnd  to 
a  collection  of  information  imless  it  displays 
a  vahd  OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1885-0540.  Expiration  date:  1/ 
31/2006.  We  estimate  the  time  required  to 
complete  this  information  collection  to 
average  PO  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed,  and 


24982 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington.  DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Office  of  English  Language  Acquisition,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  5626.  Switzer  Building, 
Washington.  DC  20202-6510. 

Instructions  for  Application  Narrative 

Before  preparing  the  Application  Narrative 
you  should  read  carefully  the  description  of 
the  program,  the  information  regarding 
priorities,  preferences  and  the  selection 
criteria  we  use  to  evaluate  applications. 

Note:  The  section  on  PAGE  14MIT 
elsewhere  in  this  application  notice  applies 
to  your  application. 

1.  Abstract.  The  narrative  section  should  be 
preceded  by  a  one-page,  single-spaced 
Abstract  summarizing  your  proposed  Foreign 
Language  Assistance  Program.  The  Abstract 
should  include  a  brief  description  of  the 
project  design,  goals  and  the  population  to  be 
served.  If  applicable,  it  is  important  to 
include  information  on  the  Competitive 
Priorities  the  project  proposes  to  address.  For 
Competitive  Priority  1,  be  sure  to  include  the 
language(s)  and  grade  levels  to  be  taught.  For 
Competitive  Priority  2,  explain  how  the 
school  qualifies  as  underserved.  In  addition, 
provide  a  short  description  of  how  the 
proposed  program  will  not  duplicate  projects 
hmded  under  Subpart  1  of  Part  A  of  Title  VII 
of  the  Elementary  and  Secondary  Education 
Act  of  1965. 

2.  Table  of  Contents  Include  a  Table  of 
Contents  listing  the  parts  of  the  narrative  in 
the  order  of  the  selection  criteria  and  the 
page  numbers  where  the  parts  of  the 
narrative  are  found.  Be  sure  to  number  the 
pages  of  the  narrative. 

3.  Selection  Criteria.  The  narrative  should 
fully  address  all  aspects  of  the  selection 
criteria  in  the  order  listed  and  should  give 
detailed  information  regarding  each  criterion. 
Do  not  simply  paraphrase  the  criteria.  Do  not 
include  resumes.  Instead,  provide  position 
descriptions  for  key  personnel.  Do  not 
include  bibliographies,  letters  of  support  or 
appendices  in  your  application.  Paginate  all 
pages  of  the  narrative.  This  package  includes 
Program  Guidance  (Questions  and  Answers) 
to  assist  you  in  preparing  the  narrative 
portion  of  your  application. 

Checklist  for  Applicants 

Use  the  following  checklist  to  verify  that 
all  necessary  items  are  addressed  in  your 
final  application  preparation.  Prepare  one 
original  with  an  original  signatiue  and 
include  three  additional  copies.  Do  not  use 
elaborate  bindings,  notebooks  or  covers.  The 
application  package  must  be  delivered  to  the 
Application  Control  Center  (ACC)  and 
postmarked  by  the  deadline  date  published 
in  this  notice. 

1.  Application  for  Federal  Assistance  (ED 
424  (Exp.  11/30/2004)). 

2.  Budget  Information — Non-Construction 
Programs  (ED  Form  No.  524). 


•  Section  A — Complete  the  Budget 
Summary  for  U.S.  Department  of  Education 
Funds  requested  for  Project  Years  1,  2  and  3, 

•  Section  B — Complete  the  Budget 
Summary  for  Non-Federal  Funds  (local  cost 
sharing)  for  Project  Years  1,  2  and  3,  and 

•  Section  C — Provide  an  Itemized  Budget 
Breakdown  for  Project  Years  1,  2  and  3. 

•  A  Budget  Narrative  may  be  provided  for 
each  of  the  11  Budget  Categories.  It  may  be 
placed  directly  after  the  three  Itemized 
Budgets  and  does  not  require  double  spacing 
or  page  numbers. 

3.  Group  Application  Certification,  if  more 
than  one  LEA  is  applying. 

4.  Foreign  Language  Data  Form. 

5.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev.  7-97). 

6.  Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 12/ 
98). 

7.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered  Transactions 
(ED  80-0014,  9/90)  and  instructions.  (Note: 
ED  80-0014  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

8.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7-97))  if 
applicable. 

9.  Applicant's  response  to  the  "Notice  to 
All  Applicants"  concerning  the  Department 
of  Education's  General  Education  Provisions 
Act  (GEPA). 

10.  Survey  on  Ensuring  Equal  Opportunity 
for  Applicants. 

11.  Copy  of  letter  to  State  Single  Point  of 
Contact  (SPOC),  if  applicable. 

12.  Letter  from  an  Authorized 
Representative  of  the  school  district 
requesting  waiver  of  cost  sharing 
requirement,  if  applicable. 

13.  Abstract.  Including  information  on 
Competitive  Priorities  and  Competitive 
Preferences,  if  applicable. 

14.  Table  of  Contents. 

15.  Application  Narrative.  No  more  than  35 
pages  using  the  section  on  Page  Limit 
elsewhere  in  this  application. 

Foreign  Language  Assistance  Program 
(FLAP)  Grants  to  Local  Educational 
Agencies  Additional  Non-Regulatory 
Guidance  (Questions  and  Answers) 

Q.  Who  is  eligible  to  apply  for  a  FLAP 
grant  in  this  competition? 

A.  In  this  competition,  eligibility  is  limited 
to  local  educational  agencies.  The  term  "local 
educational  agency"  means  a  public  board  of 
education  or  other  public  authority  which 
maintains  administrative  control  of  public 
elementary  or  secondary  schools  in  a  city, 
county,  township,  school  district  or  other 
political  subdivision  of  a  state.  An 
intermediate  unit  within  a  State  [e.g.,  a  Board 
of  Cooperative  Educational  Services  (a 
BOCES)  may  apply  for  and  receive  a  grant. 

Q.  If  awarded  a  grant,  may  a  grantee  coimt 
on  receiving  FLAP  funding  for  the  full  period 
of  three  years? 

A.  The  actual  level  of  program  funding,  if 
any,  depends  on  final  Congressional  action 
each  fiscal  year. 


Q.  Is  the  estimated  range  of  awards  $50,000 
to  $175,000  over  the  period  of  three  years? 

A.  The  estimated  range  of  awards  is 
$50,000  to  $175,000  for  each  year. 

Q.  May  an  LEA  submit  a  proposal  for 
afternoon  and/or  Satiurday  foreign  language 
instruction? 

A.  The  purpose  of  the  Foreign  Language 
Assistance  Program  is  to  pay  the  Federal 
share  of  the  cost  of  innovative  model 
progreims,  providing  for  the  establishment, 
improvement  or  expansion  of  foreign 
language  study.  Therefore,  it  is  recommended 
that  the  majority  of  instruction  be  carried  out 
during  the  traditional  school  day  with 
supplemental  activities  in  the  afternoon  and/ 
or  Saturday. 

Q.  What  is  not  a  foreign  language? 

A.  The  Secretary  does  not  award  grants  to 
programs  that  teach  Native  American 
languages,  Native  Hawaiian,  other  Pacific 
Island  languages  or  Native  Alaskan 
languages.  In  addition,  the  program  is  not 
intended  to  support  the  teaching  of  English. 
Although  improvement  of  the  English 
language  skills  of  non-native  English 
speakers  is  a  desirable  ancillary  benefit  of  a 
two-way  foreign  language  immersion 
program,  the  primary  focus  of  projects 
funded  under  the  Foreign  Language 
Assistance  program  must  be  on  foreign 
language  learning.  As  a  consequence,  funds 
received  under  the  Foreign  Language 
Assistance  Program  may  not  be  used  to  fund 
an  activity  that  is  solely  or  primarily 
concerned  with  English  lemguage  instruction. 

Q.  How  does  an  applicant  for  the  Foreign 
Lemguage  Assistance  Program  address  the 
requirements  set  forth  by  the  Government 
Performance  and  Results  Act  (GPRA)? 

A.  Each  applicant  should  align  program 
goals,  objectives  and  outcomes  with  the 
following  GPRA  indicators  for  the  Foreign 
Language  Assistance  Program: 

1.  To  increase  student  proficiency  in 
reading,  writing,  comprehending  and 
communicating  in  the  foreign  language. 

2.  To  increase  the  usage  of  the  National 
Foreign  Language  Standards 
(Communication,  Cultuj^.  Connections, 
Comparisons  and  Communities). 

3.  To  build  local  capacity  to  continue  the 
foreign  language  program  components 
beyond  the  grant  period. 

4.  To  disseminate  and  duplicate  program 
approaches  to  other  local  educational 
agencies. 

Q.  What  is  the  definition  of  an  "elementary 
school"? 

A.  The  term  "elementary  school"  means  a 
non-profit  institutional  day  or  residential 
school,  including  a  public  elementary  charter 
school,  that  provides  elementary  education, 
as  determined  under  State  law.  The 
definition  of  this  term  is  in  section  9101  of 
the  Elementary  and  Secondary  Education 
Act,  as  amended  by  the  No  Child  Left  Behind 
Act  of  2001. 

Q.  What  is  the  definition  of  a  "secondary 
school"? 

A.  The  term  "secondary  school"  means  a 
non-profit  institutional  day  or  residential 
school,  including  a  public  secondary  charter 
school,  that  provides  secondary  education,  as 
determined  under  State  law.  except  that  the 
tenq  does  not  include  any  education  beyond 
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grade  12.  The  definition  of  this  term  is  in 
section  9101  of  the  Elementary  and 
Secondary  Education  Act.  as  amended  by  the 
No  Child  Left  Behind  Act  of  2001. 

Q.  May  an  applicant  use  FLAP  funds  to 
support  a  foreign  language  program  for  Pre- 
kindergarten  children? 

A.  If  your  State  defines  Pre-kindergarten  as 
elementary  education,  FLAP  funds  may  be 
used  to  serve  those  students. 

Q.  Whetre  are  the  State  definitions  of  an 
"elementary"  or  "secondary"  program? 

A.  If  you  do  not  know  what  grade  levels 
in  your  State  are  considered  elementary  and 
secondary,  you  should  consult  with  your 
State  educational  agency. 

Q.  In  light  of  the  Competitive  Priorities  for 
Kindergarten  through  eighth  grade  and 
programs  that  teach  Russian,  Chinese  and 
Arabic;  should  districts  submit  proposals  for 
high  schools  and  teaching  other  foreign 
languages? 

A.  Yes,  applications  that  propose  programs 
at  the  high  school  level  and  foreign  languages 
other  than  Russian,  Chinese  and  Arabic  are 
encouraged  to  apply. 

Q.  How  much  of  the  estimated  $10  million 
in  program  funds  will  be  used  to  fund 
elementary  programs? 

A.  By  law,  not  less  than  75  percent  of  the 
total  funds  appropriated  must  be  used  for  the 
expansion  of  foreign  language  learning  in  the 
elementary  grades.  This  requirement  does  not 
apply  to  individual  programs. 

Q.  What  is  scientifically  based  research 
(SBR)? 

A.  SBR  is  research  that  involves  the 
application  of  rigorous,  systematic,  and 
objective  procedures  to  obtain  reliable  and 
valid  knowledge  relevant  to  education 
activities  and  programs.  Some  of  the  critical 
elements  of  SBR  are  as  follows: 

•  Scientific  Method 
— ^Hypothesis 

— Controls  are  used 
— Outcome  proves  or  disproves  the 
hypothesis 

•  Replicated — repeat  studies  find  the  same 
results 

•  Generalized — study  findings  represent 
truth  for  the  general  population 

•  Meets  Rigorous  Standards — methods  and 
conclusions  must  be  confirmed  by  peer 
review 

•  Convergent  findings— conclusions  are  in 
line  with  findings  from  other  studies 


Q.  How  does  an  applicant  address  the 
"Notice  to  all  Applicants"  concerning  the 
Department  of  Education's  General  Education 
Provisions  Act  (GEPA)? 

A.  First,  read  the  "Notice  to  all 
Applicants"  included  in  the  application 
package.  Be  sure  to  note  the  three  examples 
included  in  the  second  column.  Second,  it  is 
recommended  that  the  applicant  respond  on 
a  separate  sheet  of  paper  entitied  "GEPA". 
The  required  response  should  include  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable  access 
to,  and  participation  in,  its  Federally  assisted 
program  for  students,  teachers,  and  other 
program  beneficiaries  with  special  needs. 

Q.  How  does  an  applicant  comply  with 
Executive  Order  12372,  the 
Intergovernmental  Review  of  Federal 
Programs,  item  #10  of  the  Application  for 
Federal  Education  Assistance  (ED  424)? 

A.  Applicants  must  first  review  the  State 
Single  Point  of  Contact  (SPOC)  list  available 
at  http://www.  whitehouse.gov/owb/grants/ 
spoc.html.  If  a  State  contact  is  included  in 
the  list,  the  applicant  must  contact  the  SPOC 
to  inquire  about  the  State's  process  under 
Executive  Order  12372.  If  the  State  requests 
the  application  for  review,  a  copy  of  the 
cover  letter  sent  to  the  State  contact  must  be 
submitted  with  the  application  package  and 
Item  #10  checked  Yes  with  the  date  included. 
If  the  program  is  not  covered  by  the 
Executive  order,  or  the  State  has  not  selected 
the  program  for  review.  Item  #10  must  be 
checked  No  and  the  reason  checked. 

Q.  What  is  the  LEA's  share  of  costs  for  the 
Foreign  Language  Assistance  program  for 
each  fiscal  year? 

A.  In  order  to  build  program  capacity  at  the 
State  and  local  level,  cost  sharing  is  required. 
The  Federal  share  of  the  foreign  language 
program  for  each  fiscal  year  is  restricted  to 
50  percent.  Therefore,  if  the  total  cost  of  the 
proposed  program  is  $100,000,  the  school 
district  may  request  $50,000  in  Federal 
funding.  While  a  waiver  may  be  granted  for 
an  LEA  if  the  Secretary  determines  that  the 
LEA  does  not  have  adequate  resources  to  pay 
the  non-Federal  share  of  the  cost  of  the 
activities,  it  is  recommended  that  the  district 
share  the  cost  to  the  extent  possible.  The 
Education  Department  General 
Administrative  Regulations,  at  34  CFR  80.24, 
addresses  Federal  Cost  sharing  requirements. 


Q.  How  does  an  LEA  apply  for  a  waiver  .of 
the  non-Federal  share  of  costs? 

A.  It  is  suggested  that  local  educational 
agencies  wishing  to  request  a  waiver  from  the 
requirement  attach  a  letter  to  the  application. 
The  waiver  request,  signed  by  the  Authorized 
Representative,  should  include  information 
that  will  assist  in  determining  whether  the 
local  educational  agency  seeking  a  waiver 
does  not  have  adequate  resources  to  pay  the 
non-Federal  share  of  the  costs  of  the 
activities  assisted  under  the  Foreign 
Language  Assistance  program. 

Q.  Who  should  sign  as  the  Authorized 
Representative  on  the  Application  for  Federal 
Assistance  and  other  forms? 

A.  It  is  recommended  that  the 
Superintendent  of  Schools  sign  as  the 
Authorized  Representative. 

Q.  Under  this  program,  may  an  applicant 
propose  to  hire  foreign  language  teachers? 

A.  Yes,  program  funds  may  be  used  to  hire 
foreign  language  teachers. 

Q.  May  two  districts  apply  together  if  they 
are  already  working  together  in  a  foreign 
language  program? 

A.  Yes,  the  statute  does  not  prohibit  school 
districts  from  applying  together.  However, 
one  district  must  be  designated  as  the  fiscal 
agent  and  the  Group  Application 
Certification  must  be  included  in  the 
application  package  and  signed  by  an 
authorized  representative  from  each  district. 
The  requirements  on  group  applications  are 
in  34  CFR  75.127-75.129. 

Q.  How  may  an  applicant  access 
information  on  the  National  Foreign 
Language  Standards  when  designing  their 
program? 

A.  An  applicant  may  access  information  on 
the  National  Standards,  State-Level  Foreign 
Language  Standards,  the  National  Foreign 
Language  Resource  Centers  and  other  useful 
Web  sites  at:  http://www.caI.org/ericcU/faqs/ 
rgos/flstandards.h  tml. 

Q.  How  does  an  applicant  access  the 
statutory  provisions  authorizing  FLAP 
(Sections  5492  and  5493  of  the  Elementary 
and  Secondary  Education  Act]? 

A.  Applicants  may  access  sections  5492 
and  5493  at  the  following  Web  site:  http:// 
www.ed.gov/ofpces/OELA/funding.h  tml. 

aOiJNGCOOE  4000-01-P 
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Application  for  Federal 
Education  Assistance  (ED  424) 


U.S.  Department  of  Education 


Forni  Appfowd 
OMBNo.  1875-0106 
Exp  11/30/2004 


Applicant  Information 

1.  Name  and  Address 
Legal  Name: 


Organizational  Unit 


Address: 


City 

2.  Applicant's  D-U-N-S  Number  |_ 

3.  Applicant's  T-I-N  I      I      l-l 


I      I       I      I 


State  County 

6.  Novice  Applicant  Yes 


ZIP  Code  +  4 


No 


I      I       I       I 


4.  Catalog  of  Federal  Domestic  Assistance  #:  84.293B 
Title:     FOREIGN  LANGUAGE  ASSISTANCE  PROGRAM 
LOCAL  EDUCATIONAL  AGENCIES 

5.  Project  Director: 

Address: 


7.  Is  the  applicant  delinquent  on  any  Federal  debt? 
(If  "Yes. "  attach  an  explanation.J 


Yes 


No 


City 
Tel.  #:  { 


State 
.Fax#:( 


Zip  code  -•-  4 

) .-_ 


8.  Type  of  itpplicant  (Enter  appropriate  letter  in  the  box.)     | | 


A  -  State  F  -  Independent  School  District 

B  -  Local  G  -  Public  Coiiege  ur  University 

C  -  Special  District  H  -  Private,  Non-profit  College  or  University 

D  -  Indian  Tribe  I  -  Non-pfx>fit  Organization 

E  -  Individual  J  -  Private,  Profit-Making  Organization 

K  -  Other  {Specify)  


E-Mail  Address: 


Application  Information 

9.  Type  of  Submission: 

-PreApplication  -Application 

Construction  Construction 

Non-Construction        Non-Construction 

10.  Is  application  subject  to  revievv  by  Executive  Order  12372  prtjcess? 

Yes  (Date  made  available  lo  the  Executive  Order  12372 

process  for  review):         I        I 

No    (If  "No. "  check  appropriate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Program  has  not  been  selected  by  State  for  review. 


12.  Are  any  research  activities  involving  human  subjects  planned  at 
any  time  during  the  proposed  project  period? 
Yes  (Go  to  12a.)    No  (Go  to  item  13.) 

12a.  Are  all  the  research  activities  proposed  designated  to  be 

exempt  from  the  regulations? 
Yes  (Provide  Exemption(s)  #): 


No  (Provide  Assurance  #): 


13.  Descriptive  Title  of  Applicant's  Project: 


11.  Proposed  Project  Dates: 


Estimated  Funding 


/ 


/       / 


SUrt  Date: 


End  Date: 


14a.  Federal 

S 

.00 

b.  Applicant 

S 

.00 

estate 

s 

.00 

d.  Local 

s 

.00 

e.  Other 

$ 

.00 

t  Program  Income  S 

.00 

%.  TOTAL 

s 

.00 

Authorized  Representative  Information 

15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/application  are  true 

and  correct.  Jhe  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

a.  Authorized  Representative  (Please  type  or  print  name  clearly.) 

b.  Title: 


c.  Tel.  #:  (  ) . 

d.  E-Mail  Address: 


Fax#:( 


c.  Signature  of  Authorized  Representative 


Date: 
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Instructions  for  Form  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant 
and  the  name  of  the  primary  organizational  unit  which  will 
undertake  the  assistance  activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number. 
If  your  organization  does  not  have  a  D-U-N-S  Number,  you 
can  obtain  the  number  by  calling  1-800-333-0505  or  by  com- 
pleting a  D-U-N-S  Number  Request  Form.  The  form  can  be 
obtained  via  the  Internet  at  the  following  URL: 
http://www.dnb.com. 

3.  Tai  Identiflcation  Number.  Enter  the  taxpayer's  identifica- 
tion number  as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  AssisUnce  (CFDA)  Number. 

Enter  the  CFDA  number  and  title  of  the  program  under  which 
assistance  is  requested.  The  CFDA  number  can  be  found  in 
tfie  federal  register  notice  and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  niun- 
bers,  and  e-mail  address  of  the  person  to  be  contacted  on  mat- 
ters involving  this  application. 

6.  Novice  Applkaat  Check  "Yes"  or  "No"  only  if  assistance  is 
being  requested  under  a  program  that  gives  special  considera- 
tion to  novice  applicants.  Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  appli- 
cants specified  in  the  regulations  in  34  CFR  75.225  and  in- 
cluded on  the  attached  page  entitled  "Definitions  for  Form 
ED  424."  By  checking  "Yes"  the  applicant  certifies  that  it 
meets  these  novice  applicant  requiremrats.  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's 
organization  is  delinquent  on  any  Federal  debt  (This  question 
refers  to  the  applicant's  organization  and  not  to  the  person 
who  signs  as  the  authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans  and  taxes.) 
Otherwise,  check  "No." 

8.  Type  of  Applicant  Enter  the  appropriate  l^er  in  the  box 
provided. 

9.  Type  of  Submission.  See  "Definitions  for  Form  ED  424"  at- 
tached. 

19.  Executive  Order  12372.  See  "Definitions  for  Form  ED 
424"  attached.  Check  "Yes"  if  die  application  is  subject  to 
review  by  E.O.  12372.  Also,  please  enter  the  month,  day,  and 
four  (4)  digit  year  (e.g.,  12/12/2001).  Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and 
four  (4)  digit  year  (e.g.,  12/12/2001). 

12.  Human  Subjects  Research.  (See  I.A.  "Definitions"  in  at- 
tached page  entitled  "Definitions  for  Form  ED  424.") 

i  if  Not  Human  Subjects  Research.  Check  "No"  if  research 
activities  involving  human  subjects  are  not  plaiuied  at  any 
time  diuing  the  proposed  project  period.  The  remaining  parts 
of  Item  12  are  then  not  applicable. 


if  Human  Subjects  Research.  Check  "Yes"  if  research  ac- 
tivities Involving  human  subjects  are  planned  at  any  time  dur- 
ing the  proposed  project  period,  eidier  at  the  applicant  or- 
ganization or  at  any  other  performance  site  or  collaborating 
institution.  Check  "Yes"  even  if  die  research  is  exempt  from 
the  regulations  for  the  protection  of  human  subjects.  (See  I.B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Foim 
ED  424.") 

12a.  If  Human  Subjects  Research  is  Exempt  from  the  Human 
Subjects  Regulations.  Check  "Yes"  if  all  the  research  activi- 
ties proposed  are  designated  to  be  exempt  from  the  regula- 
tions. Insert  the  exemption  number<s)  corresponding  to  one  or 
more  of  the  six  exemption  categories  listed  in  I.B.  "Exemp- 
tions." In  addition,  follow  the  instructions  in  II.A.  "Exempt 
Research  Narrative"  in  the  attached  page  entitled  "Defmitions 
for  Form  ED  424."  Insert  this  narrative  immediately  follow- 
ing the  ED  424  foce  page. 

12a.  If  Human  Subjects  Research  is  Not  Exempt  from  Haonn 
Subjects  Regubitions.    Check  "No"  if  some  or  all  of  die 

planned  research  activities  are  covered  (not  exempt).  In  addi- 
tion, follow  the  instructions  in  ll.B.  "Nonexempt  Research 
Narrative"  in  the  page  entitled  "Definitions  for  Form  ED 
424."  Insert  diis  nairative  immediately  following  the  ED  424 
£u:epage. 

12a.  Human  Subjects  Assurance  Number.  If  the  applicant  has 
an  approved  Federal  Wide  (FWA)  or  Multiple  Project  Assur- 
ance (MP A)  with  the  Office  for  Human  Research  Protections 
(OHRP),  U.S.  Department  of  Health  and  Human  Services, 
that  covers  the  specific  activity,  insert  the  number  in  the  space 
|Mt>vided.  If  the  ^plicant  does  not  have  an  approved  assur- 
ance on  file  with  OHRP,  enter  "None."  In  diis  case,  dieap-' 
plicant,  by  signature  on  the  face  page,  is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  sub- 
jects assurance  iqx>n  request  by  the  designated  ED  official.  If 
the  application  is  recommended/selected  for  funding,  die  des- 
ignated ED  official  will  request  that  the  applicant  obtain  the 
assurance  within  30  days  after  the  specific  formal  request 

Note  about  Institutional  Review  Board  Approval  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with 
the  applic^on.  However,  if  an  application  that  involves  non- 
exempt  human  subjects  research  is  recommended/selected  for 
funding,  the  designated  ED  official  will  request  that  the  applicant 
obtain  and  send  the  certification  to  ED  within  30  days  after  the 
formal  request. 

13.  Project  Title.  Enter  a  brief  descriptive  tide  of  the  project.  If 
more  than  one  program  is  involved,  you  should  append  an  ex- 
planation on  a  separate  sheet.  If  appropriate  (e.g.,  construc- 
tion or  real  property  projects),  attach  a  map  showing  project 
location.  For  preapplications,  use  a  sqiarate  sheet  to  provide 
a  summary  description  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed 
during  the  first  fiinding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  included  on  appro- 
priate lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  anKMint  of  the 
change.  For  decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included,  show 
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breakdown  on  an  attached  sheet.  For  multiple  program  fund- 
ing, use  totals  and  show  breakdown  using  same  categories  as 
item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative 
of  the  applicant.  A  copy  of  the  governing  body's  authoriza- 
tion for  you  to  sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office.  Be  sure  to  enter  the 
telephone  and  fax  number  and  e-mail  address  of  the  author- 
ized representative.  Also,  in  item  1 5e,  please  enter  the  month, 
day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  field. 

Paperwork  Burden  Statement.     According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a 


collection  of  information  unless  such  collection  displays  a  valid 
OMB  control  number.  The  valid  OMB  control  number  for  this 
information  collection  is  1875-0106.  The  time  required  to  com- 
plete this  information  collection  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  in- 
structions, search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collection.  If  you  have 
any  comments  concerning  the  accuracy  of  the  estimate(s)  or 
suggestions  for  improving  this  form,  please  write  to:  U.S.  De- 
partment of  Education,  Washington,  DC.  20202-4651.  If  you 
have  comments  or  concerns  regarding  the  status  of  your  indi- 
vidual submission  of  this  form  write  directly  to:  Joyce  I.  Mays, 
Application  Control  Center,  U.S.  Department  of  Education,  7th 
and  D  Streets,  S.W.  ROB-3,  Room  3633,  Washington,  D.C. 
20202-4725 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a 
grant  fix>m  ED  that — 

Has  never  received  a  grant  or  subgrant  under  the  pro- 
gram from  which  it  seeks  funding; 

Has  never  been  a  member  of  a  group  application,  submit- 
ted in  accordance  with  34  CFR  75.127-75.129,  that  re- 
ceived a  grant  under  the  program  from  which  it  seeks 
funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Fed- 
eral government  in  the  five  years  before  the  deadline  date 
for  applications  under  the  program.  For  the  purposes  of 
this  requirement,  a  grant  is  active  until  the  end  of  the 
grant's  project  or  funding  period,  including  any  exten- 
sions of  those  periods  that  extend  the  grantee's  authority 
to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the 
requirements  listed  above. 

Type  of  Submission.  "Construction"  includes  construction  of 
new  buildings  and  acquisition,  expansion,  remodeling,  and  altera- 
tion of  existing  buildings,  and  initial  equipment  of  any  such  build- 
ings, or  any  combination  of  such  activities  (including  architects' 
fees  and  the  cost  of  acquisition  of  land).  "Construction"  also  in- 
cludes remodeling  to  meet  standards,  remodeling  designed  to  con- 
serve energy,  renovation  or  remodeling  to  accommodate  new 
technologies,  and  the  purchase  of  existing  historic  buildings  for 
conversion  to  public  libraries.  For  the  purposes  of  this  paragraph, 
the  term  "equipment"  includes  machinery,  utilities,  and  built-in 
equipment  and  any  necessary  enclosures  or  structures  to  house 
them;  and  such  term  includes  all  other  items  necessary  for  the 
functioning  of  a  particular  facility  as  a  facility  for  the  provision  of 
library  services. 

Executive  Order  12372.  The  purpose  of  Executive  Order  12372 
is  to  foster  an  intergovernmental  parmership  and  strengthen  feder- 
alism by  relying  on  State  and  local  processes  for  the  coordination 
and  review  of  proposed  Federal  fmancial  assistance  and  direct 
Federal  development.  The  application  notice,  as  published  in  the 
Federal  Register,  informs  the  applicant  as  to  whether  the  program 
is  subject  to  the  requirements  of  E.O.  12372.  In  addition,  the  ap- 
plication package  contains  information  on  the  State  Single  Point 
of  Contact.  An  applicant  is  still  eligible  to  apply  for  a  grant  or 
grants  even  if  its  respective  State,  Territory,  Commonwealth,  etc. 
does  not  have  a  State  Single  Point  of  Contact.  For  additional  in- 
formation on  E.O.  12372  go  to 
http://www.cfda.gov/public/eo  1 2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

1.  Deflnitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is  re- 
search, as  defined  in  the -Department's  regulations,  and  the  re- 


search activity  will  involve  use  of  human  subjects,  as  defined  in 
the  regulations. 

— Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title 
34,  Code  of  Federal  Regulations,  Part  97,  define  research  as  "a 
systematic  investigation,  including  research  development,  testing 
and  evaluation,  designed  to  develop  or  contribute  to  generalizable 
knowledge."  If  an  activity  follows  a  deliberate  plan  whose  pur- 
pose is  to  develop  or  contribute  to  generalizable  knowledge  it  is 
research.  Activities  which  meet  this  definition  constitute  research 
whether  or  not  they  are  conducted  or  supported  under  a  program 
which  is  considered  research  for  other  purposes.  For  example, 
some  demonstration  and  service  programs  may  include  research 
activities. 

— Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conduct- 
ing research  obtains  (1)  data  through  intervention  or  interaction 
with  the  individual,  or  (2)  identifiable  private  information."  (I)  If 
an  activity  involves  obtaining  information  about  a  Irving  person 
by  manipulating  that  person  or  that  person's  environment,  as 
might  occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  occurs  with 
surveys  and  interviews,  the  definition  of  human  subject  is  met.  (2) 
If  an  activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an 
individual  can  reasonably  expect  that  no  observation  or  recording 
is  taking  place,  and  information  which  has  been  provided  for  spe- 
cific purposes  by  an  individual  and  which  the  individual  can  rea- 
sonably expect  will  not  be  made  public  (for  example,  a  school 
health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  cc- 
emptions  are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted 
educational  settings,  involving  normal  educational  practices,  such 
as  (a)  research  on  regular  and  special  education  instructional 
strategies,  or  (b)  research  on  the  effectiveness  of  or  the  compari- 
son among  instructional  techniques,  curricula,  or  classroom  man- 
agement methods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless:  (a)  informa- 
tion obtained  is  recorded  in  such  a  manner  that  human  subjects 
can  be  identified,  directly  or  through  identifiers  linked  to  the  sub- 
jects; and  (b)  any  disclosure  of  the  human  subjects'  responses 
outside  the  research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects'  financial 
standing,  employability,  or  reputation.    If  the  subjects  are  chil- 
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dren,  exemption  2  applies  only  to  research  involving  educational 
tests  and  observations  of  public  behavior  when  the  investiga- 
tor(s)  do  not  participate  in  the  activities  being  observed  Exemp- 
tion 2  does  not  apply  if  children  are  surveyed  or  interviewed  or  if 
the  research  involves  observation  of  public  behavior  and  the 
investigator(s)  participate  in  the  activities  being  observed. 
[Children  are  defined  as  persons  who  have  not  attained  the  legal 
age  for  consent  to  treatments  or  procedures  involved  in  the  re- 
search, under  the  applicable  law  or  jurisdiction  in  which  the  re- 
search will  be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survey  procedures,  interview 
procedures  or  observation  of  public  behavior  that  is  not  exempt 
under  section  (2)  above,  if  the  human  subjects  are  elected  or  ap- 
pointed public  officials  or  candidates  for  public  office;  or  federal 
statute(s)  require(s)  without  exception  that  the  confidentiality  of 
the  personally  identifiable  information  will  be  maintained 
throughout  the  research  and  thereafter. 


(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic  speci- 
mens, if  these  sources  are  publicly  available  or  if  the  information 
is  recorded  by  the  investigator  in  a  manner  that  subjects  cannot  be 
identified,  directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by 
or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  otherwise  examine:  (a) 
public  benefit  or  service  programs;  (b)  procedures  for  obtaining 
benefits  or  services  under  those  programs;  (c)  possible  changes  in 
or  alternatives  to  those  programs  or  procedures;  or  (d)  possible 
changes  in  methods  or  levels  of  payment  for  benefits  or  services 
under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance 
studies,  (a)  if  wholesome  foods  without  additives  are  consumed  or 
(b)  if  a  food  is  consumed  that  contains  a  food  ingredient  at  or  be- 
low the  level  and  for  a  use  found  to  be  safe,  or  agricultural  chemi- 
cal or  environmental  contaminant  at  or  below  the  level  found  to 
be  safe,  by  the  Food  and  Drug  Administration  or  approved  b)^  the 
Environmental  Protection  Agency  or  the  Food  Safety  and  Inspec- 
tion Service  of  the  U.S.  Department  of  Agriculture. 

II.  Instructions  for  Exempt  and  Nonexcmpt  Human  Subjects 
Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424,  the  ap- 
plicant must  provide  a  human  subjects  "exempt  research"  or 
"nonexempt  research"  narrative  and  insert  it  immediately  follow- 
ing the  ED  424  ^e  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12  a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  narra- 
tive must  contain  sufficient  information  about  the  involvement  of 
human  subjects  in  the  proposed  research  to  allow  a  determination 
by  ED  that  the  designated  exemption(s)  are  appropriate.  The  nar- 
rative must  be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  12  a.  you  must  provide  the  "nonex- 
empt research"  narrative.  The  narrative  must  address  the  follow- 


ing seven  points.  Although  no  specific  page  limitation  applies  to 
this  section  of  the  application,  be  succinct. 

(I)  Human  Subjects  Involvement  and  Characteristics:  Provide 
a  detailed  description  of  the  proposed  involvement  of  human  sub- 
jects. Describe  the  characteristics  of  the  subject  population,  in- 
cluding their  anticipated  number,  age  range,  and  health  status. 
Identify  the  criteria  for  inclusion  or  exclusion  of  any  subpopula- 
tion.  Explain  the  rationale  for  the  involvement  of  special  classes 
of  subjects,  such  as  children,  children  with  disabilities,  adults  with 
disabilities,  persons  with  mental  disabilities,  pregnant  women, 
prisoners,  institutionalized  individuals,  or  others  who  are  likely  to 
be  vulnerable 


(2)  Sources  of  Materials:  Identify  the  sources  of  research  mate- 
rial obtained  from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate  whether  the 
material  or  data  will  be  obtained  specifically  for  research  purposes 
or  whether  use  will  be  made  of  existing  specimens,  records,  or 
data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting 
consent.  State  if  the  Institutional  Review  Board  (IRE)  has  author- 
ized a  modification  or  waiver  of  the  elements  of  consent  or  the 
requirement  for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psycho- 
logical, social,  legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments  and 
procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropri- 
ate, discuss  provisions  for  ensuring  necessary  medical  or  profes- 
sional intervention  in  the  event  of  adverse  effects  to  the  subjects. 
Also,  where  appropriate,  describe  the  provisions  for  monitoring 
the  data  collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the 
importance  of  the  knowledge  gained  or  to  be  gained  as  a  result  of 
the  proposed  research.  Discuss  why  the  risks  to  subjects  are  rea- 
sonable in  relation  to  the  anticipated  benefits  to  subjects  and  in 
relation  to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  resuh. 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects 
will  take  place  at  collaborating  site(s)  or  other  performance 
site(s),  name  the  sites  and  briefly  describe  their  involvement  or 
role  in  the  research. 

Copies  of  the  Department  of  Education's  Regulations  for  the 
Protection  of  Human  Subjects,  34  CFR  Part  97  and  other  perti- 
nent materials  on  the  protection  of  human  subjects  in  research 
are  available  from  the  Grants  Policy  and  Oversight  Staff,  Office 
of  the  Chief  Financial  Officer,  V.S  Department  of  Education, 
Washington,  D.C.  20202-4248,  telephone:  (202)  708-S263,  and 
on  the  U.S.  Department  of  Education's  Protection  of  Human 
Subjects  in  Research  Web  SUe  at 

http://www.ed.gov/offices/OCFO/humansub.html 
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Public  reporting  bgrden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  infomnation.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  buruen,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

this  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
appKcat)le  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  whk:h  fundirK)  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank.  . 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f);  Show  the  total  amount 
requested  for  ail  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

f  you  are  required  to  provide  or  volunteer  to 
provkle  matching  funds  or  other  nor>-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  cateigory.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contrilMJtions  £m«  provkled  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  apolteable  program  soecifk; 

instructkxts.  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  appKcabie  to  this  program,  enter  the  type  of 
indirect  rate  (proviskxial,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  additkxi,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  t)enefMs  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributk)ns  are  provided,  show  the  total 
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OMB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about 
a  new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant  awards  under 
Department  programs.  This  provision  is  Section  427 
of  GEPA,  enacted  as  part  of  the  Improving  America's 
Sdiools  Act  of  1994  (Public  Uw  (P.L.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPLICATIONS 
TO  ADDRESS  THIS  NEW  PROVISION  IN 
ORDER  TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-fonnula  grant  program,  a 
State  needs  to  provide  this  description  only  for 
projects  or  activities  that  it  carries  out  with  funds 
reserved  for  State-level  uses.  In  addition,  local 
school  districts  or  other  eligible  applicants  that  apply 
to  the  State  for  funding  need  to  provide  this 
description  in  their  applications  to  the  State  for 
funding.  The  State  would  be  responsible  for  ensuring 
that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as 
described  below.) 

What  Docs  This  Provision  Require? 

Section  427  requires  each  applicant  for  fimds  (other 
than  an  individual  person)  to  include  in  its 
application  a  description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable  access  to,  and 
participation  in,  its  Federally-assisted  program  for 
students,  teachers,  and  other  program  beneficiaries 
with  special  needs.  This  provision  allows  applicants 
discretion  in  developing  the  required  description. 
The  statute  highlights  six  types  of  barriers  that  can 
impede  equitable  access  or  participation:  gender, 
race,  national  origin,  color,  disability,  or  age.  Based 
on  local  circumstances,  you  should  determine 
whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  such  access  or 
participation  in,  the  Federally-fiinded  project  or 
activity.  The  description  in  your  ^plication  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;   you  may  provide  a  dear  and   succinct 


description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.  '  In 
addition,  the  information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be  discussed  in 
connection  with  related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fiilly 
participate  in  the  prefect  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  prqx>ses  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project 
to  such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students 
and  is  concerned  that  girls  may  be  less  likely 
than  boys  to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach"  efforts  to 
girls,  to  encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of 
access  and  participation  in  their  grant  programs,  and 
we  appreciate  your  cooperation  in  re^xxiding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  arc  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  OMB  control  number.  The  valid  OMB  control  number  for  this  information 
collection  is  1890-0007.  The  time  required  to  complete  this  information  collection  is  estimated  to  average  1.5  hours 
per  response,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  the  data  needed,  and 
complete  and  review  the  infonnation  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving  this  form,  please  write  to:  Director,  Grants  Policy  and  Oversight  Stafi^ 
U.S.  Department  of  Education,  400  Maryland  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3), 
Washington,  DC  20202-4248. 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  shouW  refer  to  the  regulations  cited  betow  to  detemiine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
'Govemment-wide  Debamient  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Wort(place 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreenr>ent. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  ttie  undersigned,  to  any  person  for 
influencing  or  attemptir>g  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Cor)gress  in 
connection  with  the  making  of  any  Federal  grant  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  emptoyee  of  any  agency,  a 
Memt)er  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Cof>gress  in  connection  with  this 
Federal  grant  or  cooperative  agreement  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  'Disclosure  Form  to 
Report  Lobbying,'  in  accordance  with  its  instixictions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
sutMwards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subconbBcts)  and 
that  all  subredpients  shall  certify  and  disclose  accordingly. 


2.  Of  BARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  faansactkxis,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  deban-ed,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily  excluded  from 
covered  ti^nsactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  dvit  judgement  rendered 
against  tfiem  for  commisskm  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
pubic  (Federal,  State,  or  local)  ti^nsaction  or  contract  under  a 
pubic  tiansaction;  violation  of  Federal  or  State  antitiust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2Kb)  of  this  certifk:ation;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  pubik:  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  Is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  applicatk>n. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dnjg-Free  Wori<place  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawftjl 
manufacture,  distribution,  dispensir>g,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  giantee's  workplace  and 
specifying  the  actions  that  wilt  tie  taken  against  emptoyees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  dnjg-free  awareness  program  to 
inform  emptoyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  wortcplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  violations  occuning  In  the  workplace; 

(c)  Making  it  a  requirement  that  each  empk>yee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  empkayee  in  the  statement  required  by  para- 
graph (a)  that  as  a  condition  of  employment  under  the  grant  the 
empknyee  will: 

(1 )  AtMde  by  the  tenms  of  the  statement;  and 

(2)  f4otify  the  emptoyer  in  writing  of  his  or  her  convKtion  for  a 
vk>latkxi  of  a  criminal  dnjg  statute  occurring  in  the  wortcplace  no 
later  than  five  calendar  days  after  such  convk;tion; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  sudi  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  OfTice  Building  No.  3).  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  numt)dr(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dK2),  with  respect  to  any 
employee  wtx)  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ptoyee,  up  to  and  including  terminatnn,  consistent  with  the 
requirements  of  the  RehabiHtatbn  Act  of  1973,  as  anriended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementatiori  of  paragraphs 

(a),  (b).  (c).  (d),  (e),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  beknv  the  site{s) 
for  the  performance  of  work  done  in  connectkm  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectnns  85.605  and  85.610- 

A  As  a  coTKiitbn  of  the  grant,  I  certify  that  t  wiU  not  engage  in  the 
unlawful  manufacture,  distributk>n,  dispensing,  oossession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  ttie  convictkm,  in  writing,  within  10  calendar  days  of  the 
convictk>n,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatkxi,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Bulging  No.  3),  Washington.  DC 
20202-4248.  Notrce  shall  include  the  kjentification  number(s)  of 
each  effected  grant. 


Check  Q  rf  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT                                                                              PFl/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE                                                                                           DATE 

ED  80-0013 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voiuntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  Implementing  Executive  Order  12549,  Debarment  and  Suspenskxi,  34  CFR 
Part  85,  for  all  lower  tier  transactkms  meeting  the  threshoM  arxj  tier  requirements  stated  at  Sectk>n  85.1 10 


Instructions  for  Certification 

1 .  By  signing  and  submitting  ttiis  proposal,  the  prospective  k}wer  tier 
participant  is  providing  the  certification  set  out  t>ek}w. 

2.  The  certifk:atk>n  in  this  clause  is  a  material  representatkxi  of  foct 
upon  which  reliance  was  placed  when  ttiis  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  k>wer  tier  partkapant 
knowingly  rerxlered  an  erroneous  certifKatran,  in  additnn  to  other 
remedies  available  to  ttie  Federal  Govemment,  the  department  or 
agency  Mth  whnh  this  transactnn  originated  may  pursue  available 
remedies,  irxduding  suspenskm  and/or  det)arment. 

3.  The  prospective  kjwer  tier  partkapant  shall  provide  immediate 
written  notk:e  to  the  person  to  wtik:h  this  proposal  is  submitted  if  at 
any  time  the  prospective  lower  tier  partKtpant  learns  that  its  certifKa- 
tton  was  erroneous  wtien  submitted  or  has  become  erroneous  t>y 
reason  of  changed  circumstances. 

4.  The  terms  'covered  transaction."  "debarred,"  'suspended,* 
"ineligit>ie,"  "tower  tier  covered  transactton,"  "partkapant." "  person,* 
"primary  covered  transactton," '  principal,'  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  ttie  meanings  set  out  in  the 
Definittons  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  ttie  person  to  whKh  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulattons. 

5.  The  ptx>spective  kiwer  tier  partkspant  agrees  by  submitting  this 
proposal  that,  shoukj  the  proposed  covered  transactk>n  be  entered 
into,  it  sImH  not  knowingly  enter  into  any  tower  tier  covered  transactton 
with  a  person  wtio  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  partfeipatton  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  ttiis 
transactnn  originated. 


6.  The  prospective  tower  tier  parttoipant  furltier  agrees  by  sutimitting 
this  proposal  that  it  will  include  the  clause  titled  "Certificatton  Regarding 
Debarment.  Suspension,  Ineligibility,  and  Vokintary  Excluskjn-Lower 
Tier  Covered  Transactkxis."  without  modification,  In  ail  tower  tier 
covered  transacttons  and  in  all  solk^tattons  for  tower  tier  covered 
transacttons. 

7.  A  parttoipant  in  a  covered  transactton  may  rely  upon  a  certifKatton 
of  a  prospective  partk:ipant  in  a  tower  tier  covered  transactton  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transactton,  unless  it  knows  ttiat  the  certrfKatton  is  erroneous 
A  parttoipant  may  dectoe  ttie  method  and  frequency  by  whtoh  it 
determines  the  eligibility  of  its  principals    Each  partkapanl  may  but  is 
not  required  to,  check  ttie  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shaM  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  foith  the 
certifKatton  required  by  this  clause.  The  knowledge  and  informalkxi  of 
a  partkapant  is  not  rec^iired  to  exceed  that  wtMch  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings 

9.  Except  for  transacttons  auttiorized  under  paragraph  5  of  ttiese 
instructtons,  if  a  partkapant  in  a  covered  transactton  knowingly  enters 
into  a  tower  tier  covered  transactkm  with  a  person  wtio  Is  suspended, 
detianred,  Ineligibie,  or  votontarily  exctoded  from  partkapatton  in  this 
transactton,  in  additton  to  other  remedies  available  to  the  Federal 
Govemment,  ttie  department  or  agency  with  whk:h  ttiis  transactton 
originated  may  pursue  avalable  remedies,  inchtoing  suspenston  and/or 
debarment. 


Certification 

(1 )  The  prospective  tower  ttor  partKipant  certifies,  by  submlsston  of  this  proposal,  that  neither  it  nor  its  princtpais  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  partkapatkm  ki  this  transactton  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  partkapant  is  unable  to  certify  to  any  of  the  statements  in  ttiis  certifk:at»n,  such  prospective  parttoipant  stiall 
attach  an  explanatkm  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV.12/88),  whrch  is  obsolete) 


24998 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


OMB  Approval  Ho.  0348-0040 


ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  arKl  completing  and  reviewir>g  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Papenwork  Reduction  Project  (0348-0040),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  ttie  applicant.  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  Institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
arxl  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  Ger>eral 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  bool(s,  papers,  or 
documents  related  to  the  award;  and  wiH  estatMish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agerx:y  directives. 

3.  Will  establish  safeguards  to  prohit>it  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicatHe 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  7 
1970  (42  U.S.C.  §§472fr4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 

one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  vyith  all  Federal  statutes  relating  to 
rwndiscrimination.  These  include  t>ut  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  tresis  of  race,  color 

or   national    origin;    (b)    Title    IX    of   the    Education  8 

Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohitNts  discrimination  on  the  t>asi$  of  handk:aps;  (d) 
the  Age  Discriminatkxi  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  wtiich  prohitNts  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  anrtended, 
relating  to  rvxidiscrimination  on  the  t)asis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  arxl  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nofxliscrimir>ation  on  the  basis  of  alcohol  atxjse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  ak»hol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscriminertion  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
urxler  which  application  for  Federal  assistance  is  beirig 
made;  and,  (j)  t^  requirements  of  any  other 
norxJiscrimination  statute(s)  wtM^h  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provkJe  for 
fair  and  equitat>le  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  In 
purchases. 

Will  comply,  £b  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  wtKise 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Prtvious  Edition  Usabla 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  Vhe  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
^40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Vtork  Hours  and  Safsry  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  In  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  fkxxl  insurance  if  the  total  cost  of 
ireurabie  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Rans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (PL.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  ttie  national 
wikj  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C,  §470),  EO  11593 
(identifk:ation  and  protection  of  historic  properties),  arxj 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  sut^ects  involved  in  research,  devek)pn>ent,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  ttie  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  In  construction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.' 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
goveming  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
034S-0046 


1.  Type  of  Federal  Action: 

I       I  a.  contract 
' '  b.  grant 

c.  cooperative  agreennent 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       [a.  bid/offer/application 

' '  b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

Q  Prim*  Q  Subaward** 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Numt>er,  if  known: 


n 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


^  ii  Intermatxin  requested  Ihnxj^  ttus  form  n  authonzed  by  tiSe  31  U.S.C.  section 
'  1352  This  ditdasure  of  taMiying  activities  is  a  nwtenal  representation  of  fact 
upon  wtuch  reliance  was  placed  t>y  the  tier  above  wtien  ttus  transaction  was  made 
or  emarad  into.  TNs  disclosure  is  required  punuant  to  31  U.S.C.  1362.  Tills 
mformton  wd  be  reported  to  ttie  Congress  senn-annuaiy  and  wil  be  availaUe  for 
public  nspeclian.  Any  person  who  fails  to  file  the  required  disclosura  ahal  be 
subiect  10  a  civil  penally  of  not  lass  thai  $10,000  and  not  more  than  $100,000  for 
each  such  failure 


b.  Individuals  Performing  Services  (including  address  if 
different  &om  No.  10a) 
(last  name,  first  name    ^1): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 
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1 1      INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shaB  be^completed  by  the  reporting  enUty,  whether  subawardee  or  prime  Federal  recipient,  at  the  iniUation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352  The  filing  of  a  form  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  for  infJuencing  or  attempting  to  influence  an  officer  or  emptoyeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action  Complete  all  items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  Infprmation. 

II  * 

1   Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2.  Identify  the  status  of  the  covered  Federal  action. 

i 

3.  Identify  the  appropriate  dassificafion  of  this  report  If  this  is  a  followup  report  caused  by  a  material  change  to  the  infomiation  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  tNs  covered  Federal 
action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate  dassificatkxi 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g. ,  the  first  subawartee 
of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not  limHed  to^subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organizatkxi  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressnnal  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizatronallevel  betow  agency  name,  if  known.  For 
example.  Department  of  Transportatkxi,  United  States  Coast  Guard. 

7.  Enler  the  Federal  program  name  or  description  for  the  covered  Federal  actton  (item  1 )  If  known,  enter  the  full  Catakjg  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  k>an  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  kJentified  in  item  1  (eg.  Request  for  Proposal  (RFP)  number; 
Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract,  grant,  or  k)an  av«rard  number;  the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  "RFP-DE-90-001 ." 

9.  For  a  covered  Federal  actwn  where  there  has  been  an  award  or  k>an  commitment  by  tfie  Federal  agency,  enter  the  Federal  amount  of  the  award/kaan 
commitment  for  the  prime  entity  identified  in  Kem  4  or  5. 

10.  (a)  Enter  the  ftill  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disctosure  Act  of  1995  engaged  by  the  reportinc 
entity  Wentified  in  item  4  to  influence  the  covered  Federal  actkjn. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name  and  ' 
Mkldle  Initial  (Ml). 


11. 


The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  PaperworicReductkm  Act,  as  amended,  no  persons  are  required  to  respond  to  a  coHectkxi  of  informatkxi  unless  rt  displays  a  valid  OMB  Control 
Number  The  valid  OMB  control  number  for  this  informatkin  collection  is  OMB  Ho.  0348-0046.  PuWk;  reporting  burden  for  this  collectfon  of  informatton  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewring  the  collectron  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
informatk)n.  ItKluding  suggestions  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget,  Papenwortc  Reductkxi  Project  (0348-0046),  Washington, 
DC  20503. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Do  not  enter  information  below  unless  instructed  to  do  so. 


OMB  No.  1890-0014      Exp.  1/31/2006 


Purpose:  This  form  is  for  applicants  that  are  nonprofit  private  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  Federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  Federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  Federal  grants  database. 

Instructions  for  Submitting  Survey 

If  submitting  hard  copy,  please  place  the  completed  survey  in  an  envelope  labeled  "Applicant  Survey."  Seal  the  envelope  and  include 

it  with  your  application  package. 

If  submitting  electronically,  please  include  the  PR  Award  Number  assigned  to  your  e-application  in  the  box  above  entitled  "Do  not 
enter  information  below  unless  instructed  to  do  so."  Place  and  seal  the  completed  survey  in  an  envelope  and  mail  it  to:  Joyce  I.  Mays, 
Application  Control  Center,  U.S.  Department  of  Education,  T""  and  D  Streets,  SW,  ROB-3,  Room  3671,  Washington,  DC  20202-4725. 


Does  the  applicant  have  501(c)(3)  status? 
G  Yes  □  No 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


LJ  3  or  Fewer 
□  4-5 
G  6-14 


Q  15-50 
□  51-100 
G  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
G  $150,000-5299,999 
G  $300,000  -  $499,999 
G  $500,000  -  $999,999 
G  $1,000,000-54,999,999 
G  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


G 


Yes 


G 


No 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

G  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


G 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


G 


Yes 


G 


No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  501(cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(cX3)  status.  Other  grant  programs  do 
not. 


2.  For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 


5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


' '.   Self-explanatory. 


.   Self-explanatory 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number  for 
tfus  information  collection  is  1890-0014.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
con^lete  and  review  the  infonnation 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Department 
of  Education,  Washington,  D.C.  20202-4651. 
If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directiy  to: 
Joyce  I.  Mays,  Application  Control  Center, 
U.S.  E>epartment  of  Education,  7*  and  D 
Streets,  SW,  ROB-3,  Room  3671, 
Washington,  DC  20202^725. 
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[FR  Doc.  03-11622  Filed  5-8-03;  8:45  am] 
BHJJNGCOOE  4000-01-C 

DEPARTMENT  OF  EDUCATION 
RIN1820ZA18 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGErilCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  a  priority  for  a 
Disability  Demographics  and  Statistics 
Center  under  the  Rehabilitation 
Research  and  Training  Centers  (RRTC) 
Program  for  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  The  Assistant  Secretary  may 
use  this  priority  for  competitions  in 
fiscal  year  (FY)  2003  and  later  years.  We 
take  this  action  to  focus  research 
attention  on  an  area  of  national  need. 
We  intend  this  priority  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
DATES:  We  must  receive  your  comments 
on  or  before  Jime  9,  2003. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Donna  Nangle, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3412, 
Switzer  Budding,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
donna. nangle®ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  teleconununications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-^1475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportunities  we 


should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  priority  in  Room  3412, 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Revie%ving  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magmfier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  tjrpe  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
prmdude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
comptetitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of  comparable 
merit  that  does  not  meet  the  competitive 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority,  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
competitive  or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 


www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  proposed  priority  is  in  concert 
with  NIDRR's  Long-Range  Plan  (the 
Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many- 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  imder  this  proposed  priority, 
a  specific  reference  lis  included  for  the 
topic  presented  in  this  notice.  The  Plan 
can  be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OSERS/NWRR/Products. 

Through  the  implementation  of  the 
Plan.  NIDRR  seeks  to: 

(1)  Improve  the  quality  and  utility  of 
disability  and  reh^litation  research; 

(2)  foster  an  exchange  of  expertise, 
information,  and  training  to  fecilitate 
the  advancement  of  Icnowledge  and 
understanding  of  the  unique  needs  of 
traditionally  imderserved  populations; 

(3)  determine  best  strategies  and 
programs  to  improve  rehabilitation 
outcomes  for  underserved  populations; 

(4)  identify  research  gaps;  (5)  identify 
mechanisms  of  integrating  research  and 
practice;  and  (6)  disseminate  findings. 

Rehabilitation  Research  and  Training 
Centers 

We  may  make  awards  for  up  to  60 
months  to  institutions  of  higher 
education  or  providers  of  rehabilitation 
or  other  appropriate  services.  RRTCs 
conduct  coordinated  and  integrated 
advanced  programs  of  research  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  alleviate  or  stabilize  disability 
conditions,  or  promote  maximum  socied 
and  economic  independence  for  persons 
with  disabilities.  Additional 
information  on  the  RRTC  program  can 
be  found  at:  http://www.ed.gov/officers/ 
OSERS/NIDRR/Programs/ 
res_program.html§RRTC. 

General  Requirements  of  Rehabilitation 
Research  and  Training  Centers 

RRTCs  must: 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research; 

•  Provide  training,  including 
graduate,  pre-service,  and  in-service 
training  to  help  rehabilitation  personnel 
more  effectively  provide  rehabilitation 
services  to  individuals  with  disabilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
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representatives,  providers,  and  other 
interested  parties; 

•  Serve  as  centers  for  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties;  and 

•  Involve  individuals  with 
disabilities  and  individuals  from 
minorify  backgrounds  as  recipients  or 
resceirch  as  well  as  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountabilify  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satis&ctory 
performance  and  accomplishment. 

Priority 

BackgrounQ 

Policymakers,  researchers,  consimiers, 
and  advocates  use  information  about  the 
prevalence  of  disabilities  for  many 
purposes,  hiformation  about 
demographics  and  distribution  of 
individuals  with  disabilities  is  essential 
in  program  planning  and  assessing 
performance.  Data  are  key  to  evidence- 
based  decisionmaking  about  the  need 
for,  costs  of,  and  outcomes  of  assisting 
individuals  with  disabilities.  Reliable 
and  valid  measures  are  necessary  for 
evaluating  disability  policies,  services, 
and  outcomes. 

The  dynamic  nature  of  disabilify 
challenges  accurate  measurement. 
Environmental  and  individual 
interactions  complicate  analysis.  Causes 
and  patterns  of  disabilify  change 
constantly,  straining  the  capacify  of 
demographics  to  describe  new 
populations  and  their  impact  on  service 
systems.  Immigrants,  for  example, 
especially  those  who  are  not  legal 
residents,  present  unique  challenges  to 
the  rehabilitation  system.  Emergent 
disabilities  such  as  multiple  chemical 
sensitivify  (MCS),  chronic  fatigue 
immune  deficiency  syndrome  (CFIDS), 
and  fibromyalgia  are  examples  where 
definitional  factors  complicate 
diagnosis,  reporting,  and  analysis 
necessary  to  address  policy  and  service 
issues.  Popidation  surveys  on  health 
and  disabilify  frequently  lack  an 
adequate  number  of  low  prevalence  but 
potentially  highly  disabling  cases 
necessary  for  ^^atistic^  analyses. 


Policymakers  and  program 
administrators  need  continual,  rigorous 
improvement  in  data  methods  to 
identify  and  respond  to  disabilify 
trends.  Decisionmakers  and  citizens 
must  know  the  costs  and  benefits  of 
services  and  policies  for  individuals 
with  disabilities  at  home,  in  the 
communify,  and  when  learning  or 
working.  Measures  and  indicators  of 
supports  such  as  technology,  personal 
assistance  services,  health  insurance, 
and  accommodations  are  needed  in 
eissessing  factors  that  lead  to  high 
qualify  outcomes  such  as  successful 
employment,  communify  living,  and 
educational  success  of  people  of  all 
ages. 

Lack  of  standard  definitions, 
terminology,  coding,  classification,  and 
measurement  of  disabilify  and 
fimctioning  often  limits  generalization 
of  research  findings.  Extending  use  of 
research  findings  or  population  trends 
to  inform  policy  or  clinical 
interventions  is  limited  due  to  the 
difficulfy  of  extrapolating  knowledge 
about  disabilities  that  is  gathered  from 
a  disparate  range  of  data  sources, 
classification  and  coding  systems,  and 
measures  of  disabilify.  For  example,  it  is 
important  to  estimate  future  potential 
demands  on  rehabilitation  systems,  but 
existing  population  data  sources  do  not 
adequately  provide  for  planning, 
development,  and  evaluation  of 
rehabilitation  services  and  population 
trends.  The  International  Classification 
of  Fimctioning,  Disabilify,  and  Health 
(ICF)  is  a  codixig  system  that  allows  one 
to  assess  disabilify  as  a  dynamic 
interaction  between  the  person  and  the 
environment.  The  ICF  can  assist  with 
generating  evidence-based  policy, 
research,  programs,  and  services.  To 
extend  the  use  of  the  ICF  within  the 
United  States,  a  variefy  of  measiu^ment 
tools  and  data  systems  must  be 
examined  in  addition  to  further 
evaluation  of  the  implications  of  the 
classification  system  for  U.S. 
populations.  To  better  serve  consumers, 
NIDRR  intends  to  support  the 
development,  evaluation,  and 
improvement  of  the  ICF  as  it  applies  to 
participation  of  individuals  with 
disabilities  in  society  and  the 
environments,  systems,  and  policies 
that  have  the  potential  to  affect  their 
lives. 

Letters  of  Intent 

To  assist  with  selection  of  reviewers 
for  this  competition,  NIDRR  is  requiring 
all  potential  applicants  to  submit  a 
Letter  of  Intent  (LOI).  Each  LOI  must  be 
limited  to  a  maximum  of  four  pages  and 
must  include  the  following  information: 
(1)  The  title  of  the  proposed  RRTC,  the 


name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
'  names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  RRTC  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow  NIDRR 
to  select  potential  peer  reviewers;  (3)  a 
list  of  proposed  RRTC  staff  including 
the  Center  Director  and  key  personnel; 
and  (4)  a  list  of  individuals  whose 
selection  as  a  peer  reviewer  might 
constitute  a  conflict  of  interest  due  to 
involvement  in  proposal  development, 
selection  as  an  advisory  board  member, 
CO-PI  relationships,  etc.  Submission  of  a 
LOI  is  a  prerequisite  for  eligibilify  to 
submit  an  application. 

The  signed,  original  LOI,  or  with  prior 
approval  an  email  or  facsimile  copy, 
must  be  received  by  NIDRR  no  later 
than  Jime  9,  2003.  Applicants  that 
submit  email  or  facsimile  copies  must 
follow  up  by  sending  to  NIDRR  the 
signed  original  copy  no  later  than  one 
week  after  the  date  the  e-mail  or 
facsimile  copy  was  sent.  All 
communications  pertaining  to  the  LOI 
must  be  sent  to:  David  Keer,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3431,  Switzer 
Building,  Washington,  DC  20202-2645. 
With  prior  approval,  an  email  or 
facsimile  copy  of  a  LOI  will  be  accepted 
by  NIDRR  as  meeting  the  four-week 
deadline.  However,  in  these  cases, 
NIDRR  must  receive  a  signed  original  no 
later  than  one  week  after  the  date  the  e- 
mail  or  facsimile  copy  was  sent.  For 
further  information  regarding  the  LOI 
requirement,  contact  David  Keer  at  (202) 
205-5633  or  by  e-mail  at: 
david.keei®ed.gov. 

Proposed  Priority 

The  Assistant  Secretary  proposes  to 
fund  one  RRTC  on  disabilify 
demographics  and  statistics.  The 
purpose  of  the  RRTC  is  to  support 
rigorous  collaborative  research  to 
generate  new  knowledge  that  advances 
evidence-based  decisionmaking  to 
improve  the  lives  of  persons  with 
disabilities.  The  references  for  this  topic 
can  be  foimd  in  the  Plan,  Chapter  2, 
Dimensions  of  Disabilify:  Age,  Gender, 
Education,  Income,  and  Geography; 
Chapter  7,  Associated  Disability  Areas: 
Disabilty  Statistics.  The  RRTC  must: 

(1)  Conduct  analyses  using  a  variefy 
of  data  sources,  including  those  that 
assess  facilitators  and  barriers  to 
participation  in  sociefy,  to  address  the 
status  and  imderstandlng  of  the 
population  of  individuals  with 
disabilities; 

(2)  Identify,  develop  as  necessary,  and 
validate  a  series  of  best-practice 
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approaches  that  fecilitate  the  selection 
of  appropriate  measures,  ensure  a  high 
degree  of  power  and  representativeness 
of  the  sample,  and  apply  techniques  of 
interviewing  and  data  collection  that 
lead  to  high  levels  of  quality  and 
relevance  of  information  while 
minimizing  the  biu"den  on  respondents; 

(3)  Identify,  develop  as  necessary,  and 
evaluate  instruments,  data  sources, 
administrative  records,  or  other  sources 
that  allow  Federal  polic3rmakers  to  use 
the  ICF  classification  system  for 
evidence-based  decisionmaking; 

(4)  Serve  as  a  resource  on  disability 
statistics  and  demographics  for  Federal 
and  other  government  agencies, 
policymakers,  consumers,  advocates, 
researchers,  and  others;  and 

(5)  Develop  quality  standards  to  guide 
the  identification  of  information  for 
dissemination  and  conduct  all  activities 
to  prepare,  produce,  and  disseminate 
findings  in  a  variety  of  media,  such  as 
web-based  and  print  docimients, 
meetings  and  conferences,  and 
teleconferences  that  are  targeted  to  the 
wide  range  of  audiences  who  need  such 
information. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  the  RRTC  must: 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle.  This  conference  must 
include  materials  from  experts  internal 
and  external  to  the  center; 

•  Develop  a  systematic  plan  for 
widespread  dissemination  of 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer; 

•  Involve  individuals  with 
disabilities  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

•  Demonstrate  in  its  application  how 
it  will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgrounds; 

•  Demonstrate  how  the  RRTC  project 
will  yield  measurable  resiilts  for  people 
Mrith  disabilities; 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators. 


along  with  time  lines  to  reach  these 
targets;  and 

•  Demonstrate  how  the  RRTC  project 
can  transfer  research  findings  to 
practical  applications  in  plemning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 
with  this  proposed  priority  is  minimal 
while  the  benefits  are  significant. 
Grantees  may  anticipate  costs  associated 
with  completing  the  application  process 
in  terms  of  staff  time,  copying,  and 
mailing  or  delivery.  The  use  of  e- 
Application  technology  reduces  mailing 
and  copying  costs  significantly. 

The  Denents  of  the  Disability 
Demographics  and  Statistics  Center 
have  been  weU  established  over  the 
years  in  that  similar  projects  have  been 
completed.  This  proposed  priority  will 
generate  new  knowledge  through  a 
research,  dissemination,  utilization, 
training,  and  technical  assistance 
project. 

The  benefit  of  this  proposed  priority 
and  proposed  applications  and  project 
requirements  will  be  the  establishment 
of  a  new  RRTC  that  generates, 
disseminates,  and  promotes  the  use  of 
new  information  that  will  improve  the 
options  for  disabled  individuals  to 
perform  regular  activities  in  the 
community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1-' 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Fedeml  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.htmI. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133B,  Rehabilitation  Research 
and  Training  Center  Program) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  May  6,  2003. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-11623  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

RIN1820ZA21 

National  Institute  on  Disability  and 
RshabHitatlon  Research 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  priorities  for  one  or 
more  development  projects  under  the 
Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  these 
priorities  for  competitions  in  fiscal  year 
(FY)  2003  and  later  years.  We  take  this 
action  to  focus  research  attention  on 
identified  national  needs.  We  intend 
these  priorities  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  We  must  receive  your  conunents 
on  or  before  June  9,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Donna 
Nangle,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
dorma.nangle@ed.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 


the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3412, 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Ridemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulen^king 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  fimding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 


Competitive  preference  priority:  Under  a 
competitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (l)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i)):  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of  comparable 
merit  that  does  not  meet  the  competitive 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority,  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
competitive  or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  proposed  priorities  are  in  concert 
with  NIDRR's  Long-Range  Plan  (the 
Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  researcJi 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  proposed 
priorities,  a  specific  reference  is 
included  for  each  topic  presented  in  this 
notice.  The  Plan  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/offices/OSERS/NIDRR/ 
Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  imderserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  imder  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

An  applicant  for  assistance  under  this 
program  must  demonstrate  in  its 
application  how  it  wiU  address,  in 


whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrotmds  (34  CFR 
350.40(a)).  The  approaches  an  applicant 
may  take  to  meet  tliis  requirement  are 
found  in  34  CFR  350.40(b). 

Under  the  DRRP  program,  we  define 
a  development  activity  as  the  use  of 
knowledge  and  understanding  gained 
from  research  to  create  materials, 
devices,  systems,  or  methods  beneficial 
to  the  target  population,  including 
design  and  development  of  prototypes 
and  processes. 

Priorities — Development  Projects  for 
Stabilizing  and  Improving  Lives  of 
Persons  With  Disabilities 

Background 

On  May  17,  2002,  we  published  in  the 
Federal  Register  (67  FR  35417-35419)  a 
notice  inviting  written  comments 
suggesting  priorities  for  research  centers 
and  projects  administered  by  NIDRR 
under  title  II  of  the  Act.  Individuals 
were  encouraged  to  suggest  research 
centers  and  projects  consistent  with  the 
Plan  and  that  support  the  NFI. 

We  received  many  suggestions.  The 
purpose  of  this  notice  of  proposed 
priorities  is  to  present  two  development 
topics  from  public  suggestions.  These 
topics  are  for  development  activities 
under  the  DRRP  program. 

We  propose  priorities  for 
development  that  will  alleviate 
problems  and  challenges  faced  by 
people  with  disabilities  as  they  seek 
improved  life  outcomes.  These  priorities 
share  the  goal  of  developing  new 
materials,  devices,  systems,  or  methods 
to  improve  the  inclusion  and 
participation  of  individuals  with 
disabilities  in  their  families  and 
communities.  We  propose  two  topics 
with  the  knowledge  that  we  may  not 
issue  final  priorities  nor  make  awards  in 
both  areas. 

Letters  of  Intent 

Due  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximum  of  four  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  DRRP,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigatpr  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  DRRP  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow 
potential  peer  reviewers  to  be  selected; 
(3)  a  list  of  proposed  DRRP  staff 
including  the  center  Director  and  key 
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personnel;  and  (4)  a  list  of  individuals 
whose  selection  as  a  peer  reviewer 
might  constitute  a  conflict  of  interest 
due  to  involvement  in  proposal 
development,  selection  as  an  advisory 
board  member,  co-PI  relationships,  etc. 
Submission  of  a  LOI  is  a  prerequisite 
for  eligibility  to  submit  an  application. 
The  signed,  original  LOI,  or  with  prior 
approval  an  e-mail  or  facsimile  copy, 
must  be  received  by  NIDRR  no  later 
than  Jime  9,  2003.  Applicants  that 
submit  e-mail  or  facsimile  copies  must 
follow  up  by  sending  to  NIDRR  the 
signed  original  copy  no  later  than  one 
week  after  the  date  the  e-mail  or 
facsimile  copy  was  sent.  All 
commimications  pertaining  to  the  LOI 
must  be  sent  to:  Donna  Nangle,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3412,  Switzer 
Building,  Washington,  DC  20202-2645. 
For  further  information  regarding  the 
LOI  requirement,  contact  Donna  Nangle 
at  (202)  205-5880  or  by  e-mail  at: 
Donna.Nangle@ed.gov. 

Priorities 

The  Assistant  Secretary  proposes  to 
fund  one  or  more  DRRPs  that  will  focus 
on  stabilizing  and  improving  lives  of 
persons  with  disabilities.  In  carrying  out 
the  purposes  of  the  priority,  projects 
awarded  imder  each  of  the  topics,  in 
consultation  with  the  NIDRR  project 
officer,  must: 

•  Coordinate  and  establish 
partnerships,  as  appropriate,  with  other 
academic  institutions  and  organizations 
that  are  relevant  to  the  project's 
proposed  activities; 

•  Demonstrate  use  of  culturally 
appropriate  data  collection,  evaluation, 
dissemination,  training,  and 
development  methodologies  and 
significant  knowledge  of  the  needs  of 
individuals  with  disabilities  from 
traditionally  underserved  populations; 

•  Involve,  as  appropriate,  individuals 
with  disabilities  or  their  family 
members,  or  both  in  all  aspects  of 
development  as  well  as  in  design  of 
clinical  services  and  dissemination 
activities; 

•  Demonstrate  how  the  project  will 
yield  measurable  results  for  people  with 
disabilities; 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Disseminate  findings  on  products 
and  technologies  to  appropriate 
audiences,  including  information  on 
best  practices,  where  applicable. 

An  applicant  must  propose 
development  activities  and 
dissemination  of  findings  under  one  of 
the  following  topics: 


(a)  Voting  Access  and  Privacy.  This 
project  must  develop  technologies, 
strategies,  and  approaches  that  can  be 
used  to  improve  and  expand  access, 
including  physical  accessibility,  to 
voting  accurately,  independently,  and 
privately  for  all  citizens  with 
disabilities.  Voting  is  a  citizen's  most 
basic  right.  Yet  many  individuals  with 
disabilities  find  it  difficidt,  if  not 
impossible,  to  vote  without  a  poll 
worker's  or  another  individual's 
assistance.  Development  products  may 
address,  but  are  not  limited  to,  voting 
apparatus,  acconunodations 
information,  training  materials  (i.e., 
books,  guidelines,  electronic  materials) 
for  public  elections  officials  and 
citizens,  and  cost  analysis  and 
evaluation  of  products  and  technologies 
to  enhance  voting  access  for  citizens 
with  disabilities.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  Chapter 
5,  Technology  for  Access  and  Function: 
Research  to  Improve  Accessibility  of 
Telecommunications  and  Information 
Technology. 

(b)  Technologies  for  Families  and 
Caregivers.  This  project  must  develop 
technologies,  strategies,  and  approaches 
that  will  facilitate  and  improve  the 
continuum  of  activities  and  reduce  the 
demands  involved  in  care  giving  for 
individuals  with  disabilities.  The 
upsurge  of  programs  such  as  "Long- 
Term  Care"  and  "Home-Health  Care" 
has  stimulated  the  need  for  tools  and 
strategies  that  enable  individuals  with 
disabilities  to  live  longer  and  more 
productively  in  their  communities.  New 
and  improved  technologies  for  care 
giving  will  help  implement  the  Supreme 
Court's  Olmsteadv.  L.C.  decision. 
Development  products  may  address,  but 
are  not  limited  to,  evaluation  and 
assessment  of  existing  technology 
solutions,  accommodations  information, 
training  materials  [i.e.,  books, 
guidelines,  electronic  materials)  for 
public  officials  and  citizens,  and  cost 
anedysis  and  evaluation  of  products  and 
technologies  to  enhance  community 
integration,  personal  assistance  services, 
and  independent  living  for  citizens  with 
disabilities.  The  reference  for  this  topic 
can  be  found  in  the  Plan,  Chapter  5, 
Technology  for  Access  and  Fimction: 
Assistive  Technology  for  Individuals. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 


requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  we  have  determined  that  the 
benefits  of  the  proposed  priorities 
justify  the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potenti^  cost  associated 
with  these  proposed  priorities  is 
minimal  while  the  benefits  are 
significant.  Grantees  may  anticipate 
costs  associated  with  completing  the 
application  process  in  terms  of  staff 
time,  copying,  and  mailing  or  delivery. 
The  use  of  e- Application  technology 
reduces  mailing  and  copying  costs 
significantly. 

The  benefits  of  the  DRRP  Program 
have  been  well  established  over  the 
years  that  similar  projects  have  been 
completed.  These  proposed  priorities 
will  generate  new  knowledge  through 
development  to  focus  on  stabilizing  and 
improving  lives  of  persons  with 
disabilities. 

The  benefit  of  these  proposed 
priorities  and  proposed  applications 
and  project  requirements  will  be  the 
establishment  of  new  DRRP  projects  that 
generate,  disseminate,  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  disable 
individuals  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document, 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index. html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Research  Project) 

Prograni  Authorit]^  29  U.S.C.  762(g)  and 
764(a). 


Dated:  May  6.  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Senrices. 
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National  InatHute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

summary:  The  Assistant  Secretary 
proposes  a  priority  for  Research 
Infrastructure  Capacity  Building  under 
the  Disability  and  Rehabilitation 
Research  Projects  (DRRP)  Program 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  The  Assistant  Secretary  may 
use  this  priority  for  competitions  in 
fiscal  year  (FY)  2003  and  later  years.  We 
take  this  action  to  focus  research 
attention  on  an  identffied  national  need. 
We  intend  this  priority  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
DATES:  We  qiust  receive  your  conunents 
on  or  before  June  9,  2003. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Doima  Nangle, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
donna.nang^e@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 


regulatory  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportimities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  priority  in  Room  3412, 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schediile  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  aimounce  the  final  priority  in 
a  notice  in  the  Federal  Register,  we  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of  comparable 
merit  that  does  not  meet  the  competitive 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority,  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
competitive  or  absolute  preference  over  other 
appUcations  (34  CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 


(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  proposed  priority  is  in  concert 
vdth  NIDRR's  Long-Range  Plan  (the 
Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  wdl  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  this  proposed  priority, 
a  specific  reference  is  included  for  the 
topic  presented  in  this  notice.  The  Plan 
can  be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OSERS/NmRR/Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act).  An  applicant  for  assistance 
under  this  program  must  demonstrate  in 
its  application  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (34  CFR 
350.40(a)).  The  approaches  an  applicant 
may  take  to  meet  this  requirement  may 
include  one  or  more  of  the  following  (34 
CFR  350.40(b)): 

(1)  Proposing  project  objectives 
addressing  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds. 

(2)  Demonstrating  that  the  project  will 
address  a  problem  that  is  of  particular 
significance  to  individuals  with 
disabilities  from  minority  backgroimds. 

(3)  Demonstrating  that  individuals 
fit)m  minority  backgroimds  will  be 
included  in  study  samples  in  sufficient 
niunbers  to  generate  iiiformation 
pertinent  to  individuals  with  disabilities 
from  minority  backgroimds. 
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(4)  Drawing  study  samples  and 
program  participant  rosters  from 
populations  or  areas  that  include 
individuals  from  minority  backgrounds. 

(5)  Providing  outreach  to  individuals 
with  disabilities  from  minority 
backgrounds  to  ensure  that  they  are 
aware  of  rehabilitation  services,  clinical 
care,  or  training  offered  by  the  project. 

(6)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disability  information  among  minority 
popidations. 

Priority 

Background 

This  priority  supports  one  DRRP  on 
Research  Infrastructure  Capacity 
Building.  This  DRRP  will  improve  the 
rehabilitation  research  infrastructure 
and  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities  from  minority  populations. 
Minority  population  refers  to  specific 
race  and  ethnicity  categories.  The 
following  race  and  ethnic  categories  are 
applicable  for  this  priority:  (1)  American 
Indian  or  Alaska  Native,  (2)  Asian,  (3) 
Black  or  African  American,  (4)  Native 
Hawaiian  or  Other  Pacific  Islander,  and 
(5)  Hispanic  or  Latino.  Definitions  and 
further  information  about  race  and 
ethnic  categories  is  available  in  the 
Office  of  Management  and  Budget 
Directive  15  at  http:// 
www.  whitehouse.gov/OMB/fedreg/ 
ombdirl5.html. 

Minority  populations  are  among  the 
fastest  growing  racial  and  ethnic  groups 
in  the  United  States.  The  U.S.  Census 
Bureau  predicts  that  the  American 
Indian,  Asian  and  Pacific  Islander, 
Black,  and  Hispanic  population  will 
increase  to  40  percent  of  the  U.S. 
popidation  by  2010  and  50  percent  by 
2050.  Additionally,  more  than  32 
million  individuals  in  the  U.S.  speak  a 
language  other  than  English  (latest 
figures  available  from  the  U.S.  Census 
Bureau).  Currently,  about  10.4  percent 
of  the  U.S.  population  is  foreign-bom; 
by  the  year  2050,  this  figiu-e  is  likely  to 
rise  to  approximately  13.3  percent  (U.S. 
Census  Bureau,  2000). 

Historically,  disability 
disproportionately  affects  minority 
racial  and  ethnic  populations.  The 
changing  demographic  profile  of  the 
U.S.  will  potentially  increase  the 
demand  for  a  disability  and 
rehabilitation  community  that  is  better 
prepared  to  address  the  needs  of  a  more 
ethnically,  racially,  cidturally,  and 
linguistically  diverse  population. 

Language  barriers  and  lack  of 
understanding  about  cultural  values  and 
beliefs  are  challenges  that  may  impact 
access  to  services,  rehabilitation 


outcomes,  and  research  activities. 
Additionally,  traditional  theories  and 
methodologies  may  ignore  the  unique 
characteristics  and  needs  of  minority 
populations  and  be  ineffective  for 
conducting  research  activities, 
disseminating  research  findings,  and 
fostering  the  participation  of  minority 
racial  and  ethnic  populations  in 
research  activities.  Research  activities 
are  often  challenged  by  methodological 
issues,  particularly  questions  about  the 
use  of  specific  research  approaches 
within  certain  cultural  contexts. 
NIDRR  is  interested  in  funding 
activities  focused  on  high  quality 
research  that  will  assist  with  further 
development  of  the  research 
infrastructxu^,  particularly  activities 
that  expand  research  approaches  for 
scientific  inquiry  of  relevant  variables  to 
improve  understanding  of  the  needs  of 
minority  populations,  including  issues 
of  race,  ethnicity,  and  cultviral  context; 
improve  our  understanding  about 
rehabilitation  outcomes,  and  the 
disparate  rate  of  disability  in  minority 
racial  and  ethnic  populations;  and  assist 
with  development  of  innovative 
methods  for  establishing  collaborative 
research  partnerships. 

Proposed  Priority — Research 
Infrastructure  Capacity  Building 

The  Assistant  Secretary  proposes  to 
fund  one  DRRP  that  will  focus  on  a 
research,  development,  and 
dissemination  project  on  Research 
Infi-astructure  Capacity  Building.  The 
reference  for  this  topic  can  be  found  in 
the  Plan,  Chapter  9,  Capacity  Building: 
Priorities  in  Capacity  Building.  In 
carrying  out  this  purpose  the  DRRP 
must: 

(1)  Develop  and  evaluate  an 
innovative  method(s)  for  establishing 
long-term  collaborative  research 
partnerships,  with  an  emphasis  on 
relationships  between  minority  entities, 
Indian  tribes,  and  nonminority  entities; 

(2)  Research,  develop,  and  evaluate 
strategies  to  assess  the  efficacy  of 
existing  research  theories, 
methodologies,  and  measures  for 
studying  and  describing 
underrepresented  individuals  with 
disabilities  from  minority  racial  and 
ethnic  populations  and  their  needs; 

(3)  Research,  identify  and  modify  or 
develop,  and  evaluate  scientifically 
valid  measurement  strategies  and 
methodologies  for  research  involving 
the  study  of  underrepresented  minority 
racial  and  ethnic  populations; 
determine  thefr  efficacy;  and  examine 
the  implications  of  introducing  newly 
developed  approaches  designed 
specifically  for  the  study  of  this 
population; 


(4)  Develop  and  evaluate  research 
principles  or  standards  for  cultiirally 
appropriate  and  linguistically 
competent  disability  and  rehabilitation 
research,  and  disseminate  guidelines; 
and 

(5)  Develop,  implement,  and  evaluate 
approaches  for  disseminating  research 
findings,  information  about  best 
practices  for  research  involving 
imderrepresented  minority  race  and 
ethnic  populations,  and  information 
about  research  collaboration. 

In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  In  the  first  three  months  of  the 
grant,  develop  and  implement  a 
research  partnership  plan  ensuring  that 
all  activities  are  predominantly  focused 
on  research  infrastructiire  capacity 
building  and  provide  for  mutual  benefit 
for  each  member  of  the  partnership, 
including  persons  with  disabilities  or 
their  representatives; 

•  In  the  first  year  of  the  grant, 
implement  a  plan  to  disseminate 
research  residts; 

•  In  the  third  year  of  the  grant, 
conduct  a  state-of-the-science 
conference  focused  on  the  funded  area 
of  research  and  related  topics; 

•  In  the  fourth  year  of  the  grant, 
publish  and  disseminate  a 
comprehensive  report  on  the  outcomes 
and  proceedings  of  the  conference; 

•  Demonstrate  how  the  research 
project  can  transfer  research  findings  to 
practical  applications  in  planning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities;  and 

•  Conduct  ongoing  program 
evaluation  and  produce  a  closing  report 
describing  research  outcomes,  as  they 
relate  to  the  research  goals  and 
objectives,  and  future  directions  for 
research  infirastructure  development  and 
capacity  building. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 
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Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 
with  this  proposed  priority  is  minimal 
while  the  benefits  are  significant. 
Grantees  may  anticipate  costs  associated 
with  completing  the  application  process 
in  terms  of  staff  time,  copying,  and 
mailing  or  delivery.  The  use  of  e- 
Application  technology  reduces  mailing 
and  copying  costs  significantly. 

The  benefits  of  the  research 
infrastructure  capacity  building  projects 
have  been  well  established  over  the 
years  in  that  similar  projects  have  been 
completed.  This  proposed  priority  will 
generate  new  knowledge  through  a 
dissemination,  utilization,  training,  and 
technical  assistance  project. 

The  benefit  of  this  proposed  priority 
and  proposed  applications  and  project 
requirements  will  be  the  establishment 
of  a  new  DRRP  projects  that  generates, 
disseminates,  and  promotes  the  use  of 
new  information  that  v\rill  improve  the 
options  for  disable  individuals  to 
perform  regular  activities  in  the 
community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  foUowring  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.htnil. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Research  Project.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(a). 

Dated:  May  6,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  03-11625  Filed  5-8-^)3;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

RIN1820-ZA23 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTKW:  Notice  of  proposed  priorities. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  priorities  for  up  to 
seven  awards  under  the  Rehabilitation 
Research  and  Training  Centers  (RRTC) 
Program  imder  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  The  Assistant  Secretary  may 
use  these  priorities  for  competition  in 
fiscal  year  (FY)  2003  and  later  years.  We 
take  this  action  to  focus  research 
attention  on  areas  of  national  need.  We 
intend  these  priorities  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
DATES:  We  must  receive  your  comments 
on  or  before  Jime  9,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Donna 
Nangle.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  yoiu 
comments  through  the  Internet,  use  the 
following  address: 
donna.nangle@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205^475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportimities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 


During  and  after  the  comment  period,     ' 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3412, 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
docimients  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
vsdll  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  ndemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of  comparable 
merit  that  does  not  meet  the  competitive 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority,  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  pricMity  a 
competitive  or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  hiitiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

These  proposed  priorities  are  in 
concert  with  NIDRR's  Long-Range  Plan 
(the  Plan).  The  Plan  is  comprehensive 
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and  integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  proposed 
priorities,  a  specific  reference  is 
included  for  the  topic  presented  in  this 
notice.  The  Plan  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  ed.gov/offices/OSERS/NIDRR/ 
Pmducts. 

Through  the  implementation  of  the 
Plan.  NTORR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  focilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Rehabilitation  Research  and  Training 
Centers 

We  may  make  awards  for  up  to  60 
months  to  institutions  of  higher 
education  or  providers  of  rehabilitation 
or  other  appropriate  services.  RRTCs 
conduct  coordinated  and  integrated 
advanced  programs  of  research  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  alleviate  or  stabilize  disability 
conditions,  or  promote  maximum  social 
and  economic  independence  for  persons 
with  disabilities.  Additional 
information  on  the  RRTC  program  can 
be  found  at:  http://www.ed.gov/officers/ 
OSERS/NIDRR/Progmms/ 
resjprogram.html^RRTC. 

General  Requirements  of  Rehabilitation 
Research  and  Training  Centers 

RRTCs  must: 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research; 

•  Provide  training,  including 
graduate,  pre-service,  and  in-service 
training  to  help  rehabilitation  personnel 
more  effectively  provide  rehabilitation 
services  to  individuals  with  disabilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Serve  as  centers  for  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 


representatives,  providers,  and  other 
interested  parties;  and 

•  Involve  individuals  with 
disabilities  and  individuals  from 
minority  backgroimds  as  recipients  of 
research  as  well  as  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  tlM  advancement  of  knowledge  and, 
thus,  n^  built  this  accountability  into 
the  selectten^teria.  Not  later  than 
three  years  afteKthe  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Priorities 

Backg^iund 

The  following  categories  represent 
areas  of  NIDRR  interest  based  on  prior 
investment,  recommendations  fi-om 
constituencies,  and  opportunities  for 
continued  advancement  in 
rehabilitation  treatment  and  support  of 
commimity  integration  efforts.  Basic 
incidence  and  prevalence  data  are 
provided  for  each  of  the  proposed 
Health  and  Function  RRTCs. 

There  are  increasing  nimibers  of 
individuals  aging  with  disability  in  the 
United  States.  As  reported  in  Chapter 
Six  of  Healthy  People  2010,  from  1990 
to  1994,  disability  rates  increased  in 
youth  imder  the  age  of  18  as  well  as  in 
the  age  group  between  18  and  44. 
Advances  in  medical  science, 
technology,  rehabilitation  treatment, 
public  health,  and  consumer  education 
have  resulted  in  increased  life 
expectancies  for  individuals  with 
significant  physical  disabilities.  In 
addition,  the  absolute  nimiber  of 
persons  aged  65  or  older  living  with 
disabilities  also  increased. 

There  are  approximately  10,000  new 
cases  of  spinal  cord  injiu^  (SCI)  each 
year;  the  prevalence  of  SCI  is  estimated 
to  be  between  183,000  and  230,000. 
Although  medical  advances  have 
improved  the  probability  of  siuviving 
Sa,  the  life  expectancy  of  individuals 
with  SCI  is  lower  than  that  of  the 
general  population.  People  living  with 
SCI  continue  to  be  at  higher  risk  than 
the  general  population  for  secondary 
disabilities  such  as  pressure  ulcers, 
respiratory  complications,  urinary  tract 
infections  (UTIs),  peiin,  depression,  and 
obesity. 

An  estimated  5.3  million  Americans 
currently  live  with  disabilities  resulting 
from  traumatic  brain  injury  (TBI).  The 


Centers  for  Disease  Control  (CDC) 
estimate  that  approximately  80,000 
Americans  experience  the  onset  of 
disabilities  resulting  from  TBI  each  ye^. 
As  stated  in  the  1998  National  Institute 
of  Health  (NIH)  Consensus  Conference 
Proceedings,  "TBI  may  result  in  lifelong 
impairment  of  an  individual's  physical, 
cognitive,  and  psychosocial 
functioning."  Among  children  up  to  age 
14,  TBI  residts  annually  in  an  estimated 
3,000  deaths,  29.000  hospitalizations, 
and  400,000  emergency  department 
visits.  The  long-term  consequences  of 
these  occurrences  are  not  well 
documented.  A  working  group 
convened  by  the  National  Center  for 
Injury  Prevention  and  Control  at  the 
CDC  in  October,  2000,  called  for  more 
research  on  patterns  of  recovery, 
secondary  conditions,  effectiveness  of 
treatment,  and  issues  of  measurement 
for  this  population. 

Neuromuscular  diseases  affect 
approximately  400,000  children  and 
adults  in  the  U.S.  Neuromuscular 
disease  is  a  classification  category  that 
describes  diseases  of  the  peripheral 
neuromuscular  system,  both  acquired 
and  hereditary.  This  category 
encompasses  diseases  such  as 
amyotrophic  lateral  sclerosis,  post- 
polio.  Guillan-Barre.  muscular 
dystrophy,  myasthenia  gravis,  and  other 
muscular  atrophies  and  myopathies. 
Conditions  associated  with  these 
disorders  include  progressive  weakness, 
limb  contractiu^s,  spine  deformity,  and 
impaired  pulmonary  function. 

New  or  recurrent  stroke  affects 
approximately  600,000  people  each  year 
in  the  U.S.,  the  majority  of  whom  (72 
percent)  are  65  or  older.  Approximately 
84  percent  of  these  events  are  first 
attacks,  while  the  remaining  16  percent 
are  recurrent  episodes.  Stroke  is  the 
leading  diagnosis  for  individuals  treated 
in  medical  rehabilitation  facilities  in  the 
U.S.  In  addition,  there  are 
approximately  4.4  million  stroke 
survivors  living  in  the  U.S. 

Arthritis  affects  approximately  43 
million  Americans,  which  is  about  1  of 
every  6  people,  making  it  one  of  the 
most  common  disease  groups  in  the  U.S. 
In  addition,  as  the  U.S.  population  ages, 
the  number  of  Americans  with  arthritis 
is  expected  to  increase  to  60  million 
persons  by  2020.  Arthritis  is  also  the 
leading  cause  of  disability  among  adults 
in  America,  with  more  than  7  million 
persons  in  our  population  reporting 
daily  limitations  in  their  activities  due 
to  arthritis. 

Approximately  300.000  individuals  in 
the  U.S.  have  multiple  sclerosis  (MS), 
an  autoimmune  disease  that  affects  the 
centred  nervous  system  when  the  white 
matter  protecting  the  nerve  fibers  is 
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damaged.  The  age  of  onset  peaks 
between  20  and  30  years.  Almost  70 
percent  of  persons  exhibit  symptoms 
between  the  ages  of  21  and  40.  The  life 
expectancy  of  persons  with  MS  is 
essentially  normal;  however,  there  may 
be  progressive  or  recmring  and 
relapsing  incidences  of  symptoms  and 
disability  over  the  life  course.  Recent 
pharmacological  treatments  reduce  the 
progression  or  frequency  of  attacks  of 
the  symptoms  for  some  people  vdth  MS, 
and  other  treatments  are  effective  for 
some  manifestations  of  the  disease. 

Letters  of  Intent 

Due  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximum  of  four  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  RRTC,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  RRTC  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow  NIDRR 
to  select  potential  peer  reviewers;  (3)  a 
list  of  proposed  RRTC  staff  including 
the  center  Director  and  key  personnel; 
and  (4)  a  list  of  individuals  whose 
selection  as  a  peer  reviewer  might 
constitute  a  conflict  of  interest  due  to 
involvement  in  proposal  development, 
selection  as  an  advisory  board  member, 
CO-PI  relationships,  etc. 

Submission  of  a  LOI  is  a  prerequisite 
for  eligibility  to  submit  an  application. 
The  signed,  original  LOI.  or  with  prior 
approval  an  email  or  facsimile  copy, 
must  be  received  by  NIDRR  no  later 
than  June  9.  2003.  Applicants  that 
submit  email  or  facsimile  copies  must 
follow  up  by  sending  to  NIDRR  the 
signed  original  copy  no  later  than  one 
week  after  the  date  the  e-mail  or 
facsimile  copy  was  sent.  All 
communications  pertaining  to  the  LOI 
must  be  sent  to:  Ruth  Brannon,  U.S.. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  3425.  Svdtzer 
Building,  Washington.  DC  20202-2645. 
For  further  information  regarding  the 
LOI  requirement,  contact  Ruth  Brannon 
at  (202)  358-2971  or  by  e-mail  at: 
rutii.farannon@ed.gov. 

Proposed  Priorities 

The  Assistant  Secretary  proposes  to 
fund  up  to  seven  RRTCs  that  will  focus 
on  rehabilitation  to  improve  the  health 
and  function  of  persons  with  disabilities 
and  thus  to  improve  their  ability  to  live 
in  the  community.  Each  RRTC  must: 


(1)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  address  its 
respective  area  of  research  and  improve 
outcomes  for  its  designated  population 

group; 

(2)  Develop,  implement,  and  evaluate 
a  comprehensive  plan  for  training 
criticsd  stakeholders,  e.g.,  consumers/ 
family  members,  practitioners,  service 
providers,  researchers,  and 
policymakers; 

(3)  Provide  technical  assistance,  as 
appropriate,  to  critical  stakeholders, 
[e.g.,  consumers/ family  members, 
practitioners,  and  service  providers)  to 
facilitate  utilization^f  research  findings 
in  its  respective  area  of  research;  and 

(4)  Develop  a  systematic  plan  for 
widespread  dissemination  of 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purpose,  each  RRTC  must: 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  fourth  year  of  the 
grant  cycle.  This  conference  must 
include  materials  from  experts  internal 
and  external  to  the  center; 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
funded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer; 

•  Involve  individuals  with 
disabilities  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

•  Demonstrate  in  its  application  how 
it  will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
fium  minority  backgrounds;  and 

•  Demonstrate  how  the  RRTC  project 
will  yield  measiu-able  results  for  people 
with  disabilities; 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Demonstrate  how  the  RRTC  project 
can  transfer  research  findings  to 
practical  applications  in  planning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities. 

Each  RRTC  must  fodus  on  one  of  the 
following  priority  topic  areas: 

(a)  Psycho-social  Factors  Affecting 
Individuals  Aging  with  Disability:  This 
Center  must  conduct  research  and 


training  activities  that  generate  new 
knowledge  regarding  the  psycho-social 
issues  that  affect  individuals  aging  with 
disabilities  and  the  sources  of  resilience 
used  by  this  popvdation  to  cope  with  or 
respond  to  these  issues.  In  an  effort  to 
improve  long-term  outcomes  for  these 
individuals,  the  Center  is  encouraged  to 
identify  or  develop  and  test  the 
effectiveness  of  interventions  that  will 
prevent  or  minimize  the  impact  of 
psycho-social  issues  on  the  health, 
activity,  and  community  participation  of 
individuals  with  disabilities  across  the 
life  span  and  promote  positive 
adjustment  and  improved  quality  of  life. 
The  reference  for  this  topic  can  be  found 
in  the  Plan.  Chapter  4.  Health  and 
Function:  Research  on  Aging  with  a 
Disability. 

(b)  Secondary  Conditions  in 
Rehabilitation  of  Individuals  with 
Spinal  Cord  Injury  (SCI):  In  an  effort  to 
improve  the  general  health,  well-being, 
and  community  integration  of 
individuals  with  SCI,  this  Center  must 
conduct  research  and  training  activities 
to  enhance  knowledge  regarding 
treatment  or  prevention  strategies  or 
both  that  address  the  wide  array  of 
secondary  conditions  associated  with 
SCI,  including,  but  not  limited  to, 
respiratory  complications,  urinary  tract 
infections,  pressure  ulcers,  pain, 
obesify,  and  depression.  The  reference 
for  this  topic  can  be  found  in  the  Plan, 
Chapter  4,  Health  and  Function: 
Research  on  Secondary  Conditions. 

(c)  Community  Integration  of 
Individuals  With  Traumatic  Brain  Injury 
(TBI):  This  Center  must  identify,  assess, 
and  evaluate  ciurent  and  emerging 
rnmmunity  integration  needs  of 
individuals  with  TBI,  including  but  not 
limited  to  mild  TBI.  The  Center  should 
consider  the  impact  of  secondary 
conditions  on  commimify  integration 
outcomes  as  well  as  the  role  of  assistive 
devices  and  other  technology.  In 
addition,  this  Center  must  develop  and 
evaluate  a  comprehensive  plan  to 
facilitate  the  translation  of  new 
knowledge  into  rehabilitation  practice 
and  the  delivery  of  conununify-based 
services.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  Chapter  4  Jiealth 
and  Fxmction:  Research  on  Agii^with    ^ 
a  Disabilify. 

(d)  Rehabilitation  of  Individuals  with 
Neuromuscular  Diseases:  This  Center 
must  conduct  research  that  addresses 
rehabilitation  needs,  partictilarly  related 
to  exercise,  nutrition,  and  pain,  of 
individuals  with  neuromuscular 
diseases.  In  doing  this,  the  Center  must 
identify  or  develop  and  evaluate  health 
promotion  and  wellness  programs  to 
enhance  recreational  opportunities  for 
individuals  with  neuromuscular 
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diseases.  This  Center  must  identify, 
develop  as  appropriate,  and  evaluate 
devices  and  other  technology  that 
improve  employment  and  conmiimity 
integration  outcomes  for  this  population 
of  individuals  with  disabilities.  The 
reference  for  this  topic  can  be  found  in 
the  Plan,  Chapter  4.  Health  and 
Function:  Research  on  Progressive  and 
Degenerative  Disease  Rehabilitation. 

(e)  Rehabilitation  of  Stroke  Survivors: 
This  Center  must  conduct  research  to 
develop  rehabilitation  interventions  that 
improve  rehabilitation,  employment, 
and  community  integration  outcomes  of 
stroke  survivors,  including  yoimg  stroke 
survivors.  Such  interventions  may 
include  robotics,  complementary 
alternative  therapies,  and  universal 
design  methodologies  aimed  at 
improving  the  utility  of  workplace  tools 
and  devices.  This  Center  must  explore 
the  cost-effectiveness  of  stroke 
rehabilitation  treatments,  such  as  group 
model  approaches.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
Chapter  4.  Health  and  Function: 
Research  on  Trauma  Rehabilitation. 

(f)  Rehabilitation  of  Individuals  with 
Arthritis:  This  Center  must  address 
national  goals  to  reduce  pain  and 
disability,  improve  physical  fitness  and 
quality  of  life,  and  promote  independent 
living  and  community  integration  for 
persons  with  arthritis  of  all  ages  in  the 
United  States.  This  Center  must 
research  the  benefits  of  exercise  and 
physical  fitness;  home  and  community- 
based  self-management  programs;  and 
technologies  available  to  the  broad 
populations  of  persons  with  arthritis  in 
the  environments  where  they  live,  learn, 
work,  and  play.  The  reference  for  this 
topic  can  be  foimd  in  the  Plan,  Chapter 
4,  Health  and  Function:  Research  on 
Progressive  and  Degenerative  Disease 
Rehabilitation. 

(g)  Rehabilitation  of  Children  with 
Traumatic  Brain  Injury  (TBI):  This 
Center  must  identify,  assess,  and 
evaluate  current  and  emerging 
rehabilitation  needs  for  children  and 
adolescents  with  TBI.  In  doing  this,  the 
Center  must  document  patterns  of 
recovery,  determining  the  effectiveness 
of  current  outcome  measures*  for  this 
population.  Of  particular  interest  will  be 
evaluation  of  interventions  and 
technologies,  including  specialized 
support  services,  to  assist  families  and 
caregivers  with  transition  to  the  school 
and  the  community.  This  RRTC  must 
identify  or  develop  effective 
rehabilitation  strategies  to  improve 
outcomes  for  children  and  adolescents 
with  TBI  at  all  stages  of  rehabilitation. 
The  reference  for  this  topic  can  be  found 
in  the  Plan,  Chapter  4,  Health  and 


Function:  Research  on  Trauma 
Rehabilitation. 

(h)  Rehabilitation  of  Individuals  with 
Multiple  Sclerosis  (MS):  This  Center 
must  conduct  research  to  maximize  the 
participation  of  people  with  MS, 
including  those  vtrith  all  levels  of 
symptoms  associated  with  the  disease, 
at  home,  in  the  community,  and  while 
working  or  learning.  In  doing  so,  the 
Center  must  identify,  develop  as 
necessary,  and  evaluate  interventions  to 
enhance  the  independence  of  people 
with  MS.  Those  interventions  must 
include  strategies  and  programs  that 
address  interaction^between  cognitive, 
psychosocial,  sensory,  mobility,  and 
other  manifestations  of  the  disease 
across  the  lifespan.  The  Center  must 
consider  the  role  of  assistive  and 
universally  designed  technologies, 
strategic  goals,  and  financial  plaiming 
for  persons  with  MS.  and  the  role  of 
caregivers  throughout  the  disease 
course.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  Chapter  4,  Health 
and  Function:  Research  on  Progressive 
and  Degenerative  Disease 
Rehabilitation. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  we  have  determined  that  the 
benefits  of  the  proposed  priorities 
justify  the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 
with  these  proposed  priorities  is 
minimal  while  the  benefits  are 
significant.  Grantees  may  anticipate 
costs  associated  with  completing  the 
application  process  in  terms  of  staff 
time,  copying,  and  mailing  or  delivery. 
The  use  of  e- Application  technology 
reduces  mailing  and  copying  costs 
significantly. 

The  benefits  of  the  Rehabilitation 
Research  and  Training  Center  Program 
have  been  well  established  over  the 
years  in  that  similar  projects  have  been 
completed.  These  proposed  priorities 
will  generate  new  knowledge  through  a 
research,  dissemination,  utilization, 


training,  and  technical  assistance 
projects. 

"the  benefit  of  these  proposed 
priorities  and  proposed  applications 
and  project  requirements  will  be  the 
establishment  of  a  new  RRTCs  that 
generate,  disseminate,  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  disabled 
individuals  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  6^e 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  fi-ee.  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133B,  Rehabilitation  Research 
and  Training  Center  Program) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  May  6,  2003. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
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DEPARTMErfT  OF  EDUCATION 
RIN1820ZA17 

National  Institute  on  Disability  and 
Rehabilitation  Research 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  proposed  priorities. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  priorities  for  one  or 
more  research  projects  under  the 
Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program  under  the 
National  Institute  on  Disabilify  and 
Rehabilitation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  these 
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priorities  for  competitions  in  fiscal  year 
(FY)  2003  and  later  years.  We  take  this 
action  to  focus  research  attention  on . 
identified  national  needs.  We  intend 
these  priorities  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  We  must  receive  your  comments 
on  or  before  June  9,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Donna 
Nangle,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
donna.nangle@ed.gov. 

FOR  FURTHER  INFORMATION  COffTACT: 

Doima  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may. 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  To  Comment 

We  invite  you  to  submit  conmients 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3412, 
Svkritzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 


for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
MTORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  fiom  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  soUcit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105tcH3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i)):  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
competitive  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/ freedominitiative.html. 

The  proposed  priorities  are  in  concert 
with  NIDRR's  Long-Range  Plan  (the 
Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  proposed 
priorities,  a  specific  reference  is 
included  for  each  topic  presented  in  this 
notice.  The  Plan  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/offices/OSERS/NIDRR/ 
Products. 


Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
'  rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Disability  and  Rehabilitation  Research 
Pro|ectB  (DRRP)  Program 

The  purpose  of  the  DRRP  program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

An  applicant  for  assistance  under  thia 
program  must  demonstrate  in  its 
application  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (34  CFR 
350.40(a)).  The  approaches  an  applicant 
may  take  to  meet  this  requirement  are 
found  in  34  CFR  350.40(b). 

Under  the  DRRP  program,  we  define 
a  research  project  as  basic  or  applied  (34 
CFR  350.5).  Research  is  classified  on  a 
continuum  from  basic  to  applied: 

(1)  Basic  research  is  research  in  which 
the  investigator  is  concerned  primarily 
with  gaining  new  knowledge  or 
understanding  of  a  subject  without 
reference  to  any  immediate  application 
or  utility. 

(2)  Applied  research  is  research  in 
which  the  investigator  is  primarily 
interested  in  developing  new 
knowledge,  information,  or 
understanding  which  can  be  allied  to 
a  predetermined  rehabilitation  problem 
or  need.  Applied  research  builds  on 
selected  findings  from  basic  research. 

In  carrying  out  a  research  activity 
imder  this  program  (34  CFR  350.13),  a 
grantee  must: 

(a)  Identify  one  or  more  hypotheses; 
and 

(b)  Based  on  the  hypotheses 
identified,  perform  an  intensive 
systematic  study  directed  toward — 

(1)  New  or  full  scientific  knowledge; 
or 

(2)  Understanding  of  the  subject  or 
problem  studied. 
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Priorities 

Research  Projects  for  Stabilizing  and 
Improving  Lives  of  Persons  with 
Disabilities 

Background 

On  May  17,  2002,  we  published  in  the 
Federal  Register  (67  FR  35417-35419)  a 
notice  inviting  written  comments 
suggesting  priorities  for  research  centers 
and  projects  administered  by  NIDRR 
under  title  U  of  the  Act.  hidividuals 
were  encouraged  to  suggest  research 
priorities  consistent  with  the  Plan  and 
that  support  the  NFI. 

We  received  many  suggestions.  The 
purpose  of  this  notice  of  proposed 
priorities  is  to  present  multiple  research 
topics  from  public  suggestions  as  well 
as  related  topics  from  staff  analysis  of 
emerging  disability  needs.  All  topics  are 
for  research  activities  under  the  DRRP 
program. 

We  propose  priorities  for  applied 
research  that  will  alleviate  problems 
and  challenges  faced  by  people  with 
disabilities  as  they  seek  improved  life 
outcomes.  These  priorities  share  the 
goal  of  developing  new  knowledge  to 
improve  the  inclusion  and  participation 
of  individuals  with  disabilities  in  their 
families,  school,  or  work.  Although  we 
are  proposing  multiple  priorities,  we 
may  not  issue  final  priorities  or  make 
awards  in  all  areas. 

Letters  of  Intent 

Due  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximum  of  four  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  DRRP,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  DRRP  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow 
potential  peer  reviewers  to  be  selected; 
(3)  a  Ust  of  proposed  DRRP  staff 
including  the  center  Director  and  key 
personnel;  and  (4)  a  list  of  individuals 
whose  selection  as  a  peer  reviewer 
might  constitute  a  conflict  of  interest 
due  to  involvement  in  proposal 
development,  selection  as  an  advisory 
board  member,  co-PI  relationships,  etc. 

Submission  of  a  LOI  is  a  prerequisite 
for  eligibility  to  submit  an  application. 
The  signed,  original  LOI,  or  with  prior 
approval  an  email  or  facsimile  copy, 
must  be  received  by  NIDRR  no  later 
than  June  9,  2003.  Applicants  that 
submit  email  or  facsimile  copies  must 


follow  up  by  sending  to  NIDRR  the 
signed  original  copy  no  later  than  one 
week  after  the  date  the  email  or 
facsimile  copy  was  sent.  All 
communications  pertaining  to  the  LOI 
must  be  sent  to:  Doima  Nangle,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3412,  Switzer 
Building,  Washington,  DC  20202-2645. 
For  further  information  regarding  the 
LOI  requirement,  contact  Donna  Nangle 
at  (202)  205-5880  or  by  email  at: 
Donna.Nangle@ed.gov. 

Priorities 

The  Assistant  Secretary  proposes  to 
fund  one  or  more  DRRPs  that  will  focus 
on  stabilizing  and  improving  lives  of 
persons  with  disabilities.  In  carrying  out 
the  purposes  of  these  priorities,  projects 
awarded  under  each  of  the  topics  must, 
in  consultation  with  the  NIDRR  project 
officer: 

•  Coordinate  and  establish 
partnerships,  as  appropriate,  with  other 
academic  institutions  and  organizations 
that  are  relevant  to  the  project's 
proposed  activities; 

•  Demonstrate  use  of  culturally 
appropriate  data  collection,  evaluation, 
dissemination,  training  and  research 
methodologies,  and  significant 
knowledge  of  the  needs  of  individuals 
with  disabilities  from  traditionally 
underserved  populations; 

•  Involve,  as  appropriate,  individuals 
with  disabilities  or  their  family 
members,  or  both  in  all  aspects  of  the 
research  as  well  as  in  design  of  clinical 
services  and  dissemination  activities; 

•  Demonstrate  how  the  research 
project  can  transfer  research  findings  to 
practical  applications  in  planning, 
policymaking,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities;  and 

•  Disseminate  findings  to  appropriate 
audiences,  including  information  on 
best  practices,  where  applicable. 

An  applicant  must  propose  research 
activities  and  dissemination  of  findings 
imder  one  of  the  following  topics: 

(a)  Self<4)etermination  in  Transition  io 
Adulthood  for  Youth  with  Disabilities: 
This  project  must  conduct  research  and 
disseminate  information  about  factors 
that  enhance  and  promote  self- 
determination  for  youth  with 
disabilities  who  are  transitioning  into 
adulthood.  The  project  may  include 
research  on  interventions  that  (1)  enable 
successful  transition  to  life  activities 
such  as  independent  living,  higher 
education,  and  employment;  and  (2) 
improve  functional  outcomes  such  as 
enhanced  memory,  learning,  visual 
perception,  auditory  reception,  literacy, 
and  self-advocacy.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  chapter 


3,  Employment  Outcomes:  Transition 
from  School  to  Work. 

(b)  Examining  Violence  Against 
People  With  Disabilities:  This  project 
must  conduct  research  and  disseminate 
information  on  violence  against  persons 
with  disabilities.  Activities  may  include 
research  on  statistics  related  to  criminal 
victimization  of  people  with  disabilities 
compiled  under  the  1998  Crime  Victims 
with  Disabilities  Awareness  Act  (Pub.  L 
301-105);  study  of  data  from  enhanced 
crime  incident  reports;  and  analysis  of 
data  and  research  findings  on  the 
impact  of  violence  on  specific 
populations  such  as,  but  not  limited  to, 
individuals  with  cognitive  or 
intellectual  disabilities,  women  with 
disabilities,  individuals  with  sensory 
disabilities,  and  individuals  with 
mobility  disabilities.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
chapter  2,  Dimensions  of  Disability: 
Emerging  Universe  of  Disability. 

(c)  Family  and  Cultural  Aspects  of 
Independent  Living:  This  project  must 
conduct  research  and  disseminate 
information  on  how  individuals  with 
disabilities  draw  upon  their  families  (or 
those  with  whom  they  share  living 
arrangements)  to  obtain  necessary 
supports  such  as  economic  assistance, 
informal  and  formal  care  giving,  and 
emotional  nurturing.  Activities  may 
include:  (1)  Identifying  factors  that  help 
or  hinder  NFI  goals  regarding 
educational  attainment,  home 
ownership,  and  full  access  in 
community  life;  (2)  research  on  ways 
thatjamily  and  shared-community 
living  arrangements  may  facilitate 
independence  and  help  implement  the 
Supreme  Court's  Olmstead  v.  L.C. 
ruling;  and  (3)  research  on  how  family 
and  shared-community  living 
arrangements  may  facilitate  meeting  the 
objectives  for  people  with  disabilities  in 
Healthy  People  2010.  The  references  for 
this  topic  can  be  foimd  in  the  Plan, 
chapter  2,  Dimensions  of  Disability: 
Disability,  Employment,  and 
Independent  Living  and  chapter  6, 
Research  on  Social  Roles. 

(d)  Older  Women  and  Falls:  This 
project  must  identify  and  compare 
outcomes-oriented  rehabilitation 
interventions  for  older  women  to 
overcome  the  disabilities  and  secondary 
conditions  associated  with  falls  and  to 
prevent  secondary  falls  and  other 
complications.  The  project  must 
examine  risk  factors  for  falls  (e.g.,  age, 
disability,  medications  use,  health, 
functional  ability,  envfroimiental 
hazards).  The  references  for  this  topic 
can  be  found  in  the  Plan,  chapter  2, 
Dimensions  of  Disability:  Emerging 
Universe  of  Disability  and  chapter  4, 
Health  and  Function:  Research  on 
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Trauma  Rehabilitation;  Research  on 

Aging. 

(e)  Issues  in  Asset  Accumulation  and 
Tax  Policy  for  People  with  Disabilities: 
This  project  must  conduct  research  on 
fiscal  and  social  environmental  barriers 
to  economic  empowerment  and  self- 
sufficiency  for  people  with  disabilities 
and  the  impact  of  legislation  designed  to 
promote  economic  self-sufficiency  and 
bcilitate  community  integration.  The 
project  must  conduct  systematic 
analysis  of  the  relationship  between  tax 
poUcy  and  asset  acciunulation  for 
individuals  with  disabilities  and 
improved  economic  and  community 
integration  outcomes.  This  includes 
testing  th?  impact  of  asset  accumulation 
on  economic  improvements  and 
community  integration  for  individuals 
with  disabilities.  The  reference  for  this 
topic  can  be  found  in  the  Plan,  chapter 
3,  Employment  Outcomes:  Economic 
Policy  and  Labor  Market  Trends. 

(f)  Identifying  Opportunities  and 
Barriers  to  Entrepreneurship  for  People 
with  Disabilities:  This  project  must 
conduct  research  on  ways  to  improve 
employment  outcomes  of  individuals 
with  disabilities  through  self- 
employment  and  entrepreneurial 
strategies  and  how  to  train  both  people 
with  disabilities  and  coimselors  in 
successful  use  of  these  strategies.  The 
research  must  include  analysis  of  the 
effects  of  policies  and  practices  of  the 
vocational  rehabilitation  system;  related 
programs  such  as  those  of  the  Small 
Business  Administration;  and  other 
public,  private,  or  nonprofit 
employment  organizations  on  self- 
emplojonent  options  for  individuals 
with  disabilities.  The  reference  for  this 
topic  can  be  foimd  in  the  Plan,  chapter 
3,  Employment  Outcomes:  Economic 
Policy  and  Labor  Market  Trends. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 
those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  we  have  determined  that  the 
benefits  of  the  proposed  priorities 
justify  the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 


with  these  proposed  priorities  is 
minimal  while  the  benefits  are 
significant.  Grantees  may  anticipate 
costs  associated  with  completing  the 
application  process  in  terms  of  staff 
time,  copying,  and  mailing  or  delivery. 
The  use  of  e- Application  technology 
reduces  mailing  and  copying  costs 
signfficantly. 

The  benefits  of  the  DRRP  Program 
have  been  well  established  over  the 
years  that  similar  projects  have  been 
completed.  These  proposed  priorities 
will  generate  new  knowledge  through 
research  to  focus  on  stabilizing  and 
improving  lives  of  persons  with 
disabilities. 

The  benefit  of  these  proposed 
priorities  and  proposed  applications 
and  project  requirements  will  be  the 
establishment  of  new  DRRP  projects  that 
generate,  disseminate,  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  disabled 
individiials  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Docum«it 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Research  Project.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(a). 

Dated:  May  6,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  03-11627  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
RIN1820ZA19 

National  Institute  on  Disability  and 
Rahabilltation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACnON:  Notice  of  proposed  priority. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  a  priority  for  a 
Technical  Assistance  Resource  Center 
on  Parenting  with  a  Disability  under  the 
Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  this  priority 
for  competitions  in  fisc^  year  (FY)  2003 
and  later  years.  We  take  this  action  to 
focus  research  attention  on  an  identified 
national  need.  We  intend  this  priority  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

DATES:  We  must  receive  your  comments 
on  or  before  June  9,  2003. 

ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Donna  Nangle, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building,  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address: 
donna.nangle@ed.gov. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  docxunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  ' 
Invitation  to  Comment  ~  ' 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
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preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  priority  in  Room  3412, 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

.  Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

.  Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
competitive  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 


Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 

The  proposed  priority  is  in  concert 
writh  NIDRR's  Long-Range  Plan  (the 
Plan).  The  Plan  is  comprehensive  and 
integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  this  proposed  priority, 
a  specific  reference  is  included  for  the 
topic  presented  in  this  notice.  The  Plan 
can  be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
offices/OSERS/NIDRR/Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
imderserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act).  An  applicant  for  assistance 
imder  this  program  must  demonstrate  in 
its  application  how  it  will  address,  in 
whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds  (34  CFR 
350.40(a)).  The  approaches  an  applicant 
may  take  to  meet  this  requirement  are 
found  in  34  CFR  350.40(b). 

Priority 

Background 

This  DRRP  will  provide  expertise  or 
information  to  assist  people  who  have 
disabilities  to  fulfill  their  roles  as 
parents.  Dissemination  is  the  systematic 
distribution  of  information  or 
knowledge  through  a  variety  of  ways  to 
potential  users  or  beneficiaries. 
Utilization  relates  research  findings  to 
practical  applications  in  plaxming. 


policymaking,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities. 

NIDRR  research  addresses  many 
aspects  of  parenting  with  a  disability. 
NEDRR  projects  develop  and  evaluate 
assistive  devices  for  use  in  child  care; 
analyze  emplojmient  and  health  care 
benefits  and  options  to  enhance 
families;  assess  the  impact  of  public  and 
private  policies  on  parents  vdth  a 
disability;  and  investigate  models  of 
home-based  care  and  positive  family 
roles  as  community  integration 
strategies.  The  resource  center  may 
provide  information  and  technical 
assistemce  on  custody,  prenatal  and 
neonatal,  adoption,  adaptive  parenting 
equipment,  and  general  parenting 
iiifonnation.  Information  and  technical 
assistance  will  assist  individuals  with  a 
wide  range  of  disabilities  including,  but 
not  limited  to,  parents  with  physical, 
vision,  hearing,  intellectual,  and 
be^vioral  disabilities. 

In  addition  to  parents  with  disabilities 
and  their  families,  individuals  in  need 
of  information  about  parenting  with  a 
disability  may  include  advocates  and 
personal  care  providers  (especially 
those  working  in  independent  living); 
legal,  social  service,  and  medical 
professionals;  rehabilitation  personnel; 
teachers  and  school  administrators; 
librarians  and  information  specialists; 
and  members  of  the  media. 

Proposed  Priority — Resource  and 
Technical  Assistance  Center  on 
Parenting  with  a  Disability 

The  Assistant  Secretary  proposes  to 
fund  one  DRRP  that  will  focus  a 
disseminaticn,  utilization,  training,  and 
technical  assistance  project  to  be  a 
"Resource  and  Technical  Assistance 
Center  on  Parenting  with  a  Disability." 
The  references  for  this  topic  can  be 
found  in  the  Plan,  chapter  2, 
Dimensions  of  Disability:  Disability, 
Employment,  and  Independent  Living 
and  chapter  8,  Knowledge 
Dissemination  and  Utilization: 
Overview.  The  DRRP  must: 

(1)  Develop  quality  standards  to  guide 
the  identification  of  information  for 
dissemination; 

(2)  Provide  information  and  technical 
assistance  to  people  with  disabilities 
who  are  or  wish  to  be  parents.  A  variety 
of  methods  and  tools  will  be  developed 
to  provide  information  and  technical 
assistance.  Tools  might  include  such 
items  as:  Catalogues  and  listings  of 
assistive  technology,  fact  sheets,  and 
articles  for  publication  in  various 
media.  Methods  to  reach  interested 
parties  might  include:  interactive 
features  of  the  Internet,  wide  area 
telephone  service,  presentations  at 
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meetings  or  conferences  and  personal 
visits; 

(3)  Develop  parent-to-parent  support 
methods,  including  approaches  for 
sharing  of  information  about  "best 
practices"  in  parenting  with  a  disability; 

(4)  Train  parents,  potential  parents, 
service  providers  and  others  on  issues 
relating  to  parenting  with  a  disability 
and  the  research,  information  and 
services  available  to  them;  and 

(5)  Evaluate  project  technical 
assistance  and  information 
dissemination  activities. 

In  carrying  out  the  purposes  of  the 
priority,  the  DRRP  must: 

•  Through  considtation  with  the 
NIDRR  project  officer,  coordinate  and 
establish  partnerships,  as  appropriate, 
with  other  projects  sponsored  by 
OSERS,  academic  institutions  and 
organizations  that  are  relevant  to  the 
project's  proposed  activities; 

•  Demonstrate  how  the  project  will 
yield  measiu^ble  results  for  people  with 
disabilities; 

•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Using  information  developed  from 
the  project's  dissemination,  training, 
and  technical  assistance  activities,  vrith 
emphasis  on  materials  from  NIDRR 
projects,  provide  materials, 
consultation,  technical  assistance,  and 
related  capacity-building  activities  to 
NIDRR  grantees  on  how  to  assist  parents 
with  disabilities. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regidatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effiectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits-rboth  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 
with  this  proposed  priority  is  minimal 
while  the  benefits  are  significant. 
Grantees  may  anticipate  costs  associated 
with  completing  the  application  process 
in  terms  of  staff  time,  copying,  and 
mailing  or  delivery.  The  use  of  e- 
Application  technology  reduces  mailing 
and  copying  costs  significantly. 


The  benefits  of  the  Resource  and 
Technical  Assistance  Center  on 
Parenting  with  a  Disability  has  been 
well  established  over  the  years  in  that 
similar  projects  have  been  completed. 
This  proposed  priority  will  generate 
new  knowledge  through  a 
dissemination,  utilization,  training,  and 
technicjJ  assistance  project. 

The  benefit  of  this  proposed  priority 
and  proposed  applications  and  project 
requirements  will  be  the  establishment 
of  a  new  DRRP  projects  that  generates, 
disseminates,  and  promotes  the  use  of 
new  information  that  will  improve  the 
options  for  disable  individuals  to 
perform  regular  activities  in  the 

commxmity. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociiments  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  ofBcial  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Ck)de  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  Rehabilitation 
Research  Project.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(a). 

Dated:  May  6,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  03-11628  Filed  5-8-^)3;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  funding  priorities 
under  the  Rehabilitation  Research  and 


Training  Centers  (RRTC)  Program  for  up 
to  four  awards  for  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR)  for  Fiscal  Year  (FY) 
2003  and  later  years.  We  take  this  action 
to  focus  research  attention  on  areas  of 
national  need.  We  intend  these 
priorities  to  improve  the  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  We  must  receive  your  conunents 
on  or  before  June  9,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  priorities  to  Dorma 
Nangle,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3412, 
Switzer  Building.  Washington,  DC 
20202-2645.  If  you  prefer  to  send  your 
conunents  through  the  Internet,  use  the 
following  address: 
doTma.nangle@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880. 

If  you  vise  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  niunber  at  (202)  205-4475  or 
via  the  Internet:  donna.nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  BraiUe,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 


Invitation  To  Comment 

We  invite  you  to  submit  conunents  - 
regarding  these  proposed  priorities. 

We  invite  you  to  assist  us  in 
complying  with  the  specffic 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  biu-den  that  might  result  from 
these  proposed  priorities.  Please  let  us 
know  of  any  further  opportxmities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  priorities  in  Room  3412, 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of    . 
8:30  a.m.  and  4  p.m.,  eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
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documents  in  the  public  rulemaking 
record  for  these  proposed  priorities.  If 
you  want  to  schedule  an  appointment 
for  this  t)^e  of  aid,  please  contact  the 
person  listed  under  FOfl  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  fi'om  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  priorities,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority.  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority. 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  Ae 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
competitive  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority.  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/ freedominitiative.html. 

These  proposed  priorities  are  in 
concert  with  NIDRR's  Long-Range  Plan 
(the  Plan).  The  Plan  is  comprehensive 
and  integrates  many  issues  relating  to 
disability  and  rehabilitation  research 
topics.  While  applicants  will  find  many 
sections  throughout  the  Plan  that 
support  potential  research  to  be 
conducted  under  these  proposed 
priorities,  a  specific  reference  is 
included  for  the  topic  presented  in  this 
notice.  The  Plan  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 


www.ed.gov/offtces/OSERS/NWRR/ 
Products. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  hnprove  the 
quality  and  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  findings. 

Rehabilitation  Research  and  Training 
Centers 

We  may  make  awards  for  up  to  60 
months  to  institutions  of  higher 
education  or  providers  of  rehabilitation 
or  other  appropriate  services.  RRTCs 
conduct  coordinated  and  integrated 
advanced  programs  of  research  targeted 
toward  the  production  of  new 
knowledge,  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  alleviate  or  stabilize  disability 
conditions,  or  promote  maximiun  social 
and  economic  independence  for  persons 
with  disabilities.  Additional 
information  on  the  RRTC  program  can 
be  found  at:  http://www.ed.gov/officers/ 
OSERS/NIDRR/Programs/ 
res_program.htinl§RRTC. 

General  Requirements  of  Rehabilitation 
Research  and  Training  Centers 

RRTCs  must: 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research; 

•  Provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  help  rehabilitation 
personnel  more  effectively  provide 
rehabilitation  services  to  individuals 
with  disabilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Serve  as  centers  for  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties;  and 

•  Involve  individuals  with 
disabilities  and  individuals  from 
minority  backgrounds  as  recipients  or 
research  as  well  as  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 


by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accoimtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Priorities 

Background 

Community  integration  (CI)  and 
independent  living  (IL)  are  at  the  heart 
of  NHDRR's  mission,  which  is  to  develop 
knowledge  that  will  "improve 
substantially  the  options  for  disabled 
individuals  to  perform  regxilar  activities 
in  the  community,  and  the  capacity  of 
society  to  provide  full  opportimities  and 
appropriate  supports  for  its  disabled 
citizens."  The  Plan,  which  articulates 
this  mission,  emphasizes  that 
community  integration  is  not  just  about 
being  located  physically  in  the 
community;  it  is  about  full 
participation,  independence, 
empowerment,  choice,  and  control. 

CI  and  IL  are  critical  components  of 
the  new  model  of  disability  set  forth  in 
the  Plan.  This  model  maintains  that 
disability  is  a  product  of  an  interaction 
between  individual  charatrteristics  and 
the  characteristics  of  the  natural,  built, 
cultiual,  and  social  environments.  It 
incorporates  a  civil-rights  model  of 
disability. 

NIDRR's  focus  on  CI  follows  the 
stated  piupose  of  IL  programs  upder  the 
Rehabilitation  Act.  That  purpose  is  "to 
promote  a  philosophy  of  independent 
living,  including  a  philosophy  of 
consumer  control,  peer  support,  self 
help,  self  determination,  equal  access, 
and  individual  and  system  advocacy,  in 
order  to  maximize  the  leadership, 
empowerment,  independence,  and 
productivity  of  individuals  with 
disabilities,  and  the  integration  and  full 
inclusion  of  individuals  with 
disabilities  into  the  mainstream  of 
American  society." 

The  tu-gent  need  for  CI  of  individuals 
with  disabilities  was  made  clear  during 
Congressional  passage  of  the  Americans 
with  Disabilities  Act  (ADA).  Witnesses 
testified  that  when  they  tried  to 
participate  in  community  life,  they 
experienced  exclusion,  derision,  and  a 
host  of  architectiural,  communication, 
and  transportation  barriers  (S.  Report 
101-116,  Committee  on  Labor  and 
Human  Resoiuties  report  on  S.  933, 
101st  Congress,  1989). 
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While  great  strides  have  been  made 
since  the  passage  of  the  ADA  in  1990, 
much  more  remains  to  be  done.  In 
general,  people  with  disabilities 
continue  to  live  outside  the  mainstream 
of  American  life.  They  remain 
imnecessarily  institutionalized.  They 
have  lower  rates  of  participation  in 
commvmity  life.  They  have  lower 
educational  levels  and  higher 
unemployment  levels  and  poverty  rates. 

The  2000  National  Organization  on 
Disability/Lou  Harris  Survey  on 
Community  Integration  found  that  40 
percent  of  people  with  severe 
disabilities  are  not  at  all  involved  in 
their  commimities;  this  is  almost  double 
the  percentage  as  people  without 
disabilities. 

The  NFI  expands  research  on  and 
access  to  assistive  technology  (AT); 
promotes  education,  homeownership, 
and  employment  opportvmities  for 
people  with  disabilities;  and 
emphasizes  swift  implementation  of  the 
ADA  and  the  U.S.  Supreme  Comt's 
Olmstead  decision.  The  Olmstead 
decision  holds  that  title  II  of  the  ADA 
prohibits  unjustified  isolation  or 
segregation  of  qualified  individuals  with 
disabilities  through  institutionalization. 
The  President  further  issued  Executive 
Order  13217,  "Commimity-Based 
Alternatives  for  Individuals  with 
Disabilities,"  which  requires  Federal 
agencies  to  implement  Olmstead. 

In  order  to  further  the  goals  of  CI  and 
IL,  NIDRR  intends  to  fund  up  to  four 
community  integration-related  RRTCs. 

Applicants  must  select  from  the 
followring  topic  areas:  (a)  Commimity 
Integiation  for  Individuals  with 
Intellectual  and  Developmental 
Disabilities;  (b)  Promothig  Healthy 
Aging  and  Community  Inclusion  Among 
Adults  with  Intellectual  and 
Developmental  Disabilities;  (c)  Positive 
Behavioral  Support  in  Community 
Settings;  (d)  Policies  Affecting  Families 
of  Children  with  Disabilities;  (e) 
Community  Integration  for  People  with 
Psychiatric  Disabilities;  and  (f) 
Community-Based  Substance  Abuse 
Rehabilitation  for  Individuals  with 
Disabilities. 

For  purposes  of  this  priority,  the 
definition  of  "Intellectual  Disability" 
follows  that  of  the  American 
Association  of  Mental  Retardation 
(AAMR).  A  person  with  an  intellectual 
disability,  as  defined  by  the  AMMR, 
must  have: 

(1)  A  significantly  sub-average  general 
IQ.  The  AAMR  defines  this  as  an  IQ  of 
70  or  less  on  a  standard  measure  of 
intelligence; 

(2)  Limitations  in  two  or  more  of  the 
following  adaptive  skills: 
communication,  self-care,  home  living. 


social  skills,  community  use,  self- 
direction,  health  and  safety,  functional 
academics,  and  leisure  and  work;  and 

(3)  Acquired  their  condition  before  18 
years  old. 

For  piuposes  of  this  priority,  the 
definition  of  "Developmental 
Disability"  follows  the  Developmental 
Disabilities  from  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act.  The  term  developmental  disability 
means  a  severe,  chronic  disability  of  an 
individual  that: 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  and  physical  impairments; 

(2)  Is  manifested  before  the  individual 
attains  age  22; 

(3)  Is  likely  to  continue  indefinitely; 

(4)  Results  in  substantial  fimctional 
limitations  in  3  or  more  of  the  following 
areas  of  major  life  activity:  self-care; 
receptive  and  expressive  language; 
learning;  mobility;  self-direction; 
capacity  for  independent  living; 
economic  self-sufficiency;  and 

(5)  Reflects  the  individual's  need  for 
a  combination  and  sequence  of  special, 
interdisciplinary,  or  generic  services, 
individualized  supports,  or  other  forms 
of  assistance  that  are  of  lifelong  or 
extended  duration  and  are  individually 
planned  and  coordinated. 

Letters  of  Intent 

Ehie  to  the  open  nature  of  this 
competition,  NIDRR  is  requiring  all 
potential  applicants  to  submit  a  Letter  of 
Intent  (LOI).  Each  LOI  must  be  limited 
to  a  maximimi  of  four  pages  and  must 
include  the  following  information:  (1) 
The  title  of  the  proposed  RRTC,  the 
name  of  the  host  institution,  the  name 
of  the  Principal  Investigator  (PI),  and  the 
names  of  partner  institutions  and 
entities;  (2)  a  brief  statement  of  the 
vision,  goals,  and  objectives  of  the 
proposed  RRTC  and  a  description  of  its 
research  and  development  activities  at  a 
sufficient  level  of  detail  to  allow  NIDRR 
to  select  potential  peer  reviewers;  (3)  a 
list  of  proposed  RRTC  staff  including 
the  Center  Director  and  key  personnel; 
and  (4)  a  list  of  individuals  whose 
selection  as  a  peer  reviewer  might 
constitute  a  conflict  of  interest  due  to 
involvement  in  proposal  development, 
selection  as  an  advisory  board  member, 
CO-PI  relationships,  etc. 

The  signed,  original  LOI,  or  with  prior 
approval  an  e-mail  or  facsimile  copy, 
must  be  received  by  NIDRR  no  later 
than  June  9,  2003.  Applicants  that 
submit  e-mail  or  facsimile  copies  must 
follow  up  by  sending  to  NIDRR  the 
signed  original  copy  no  later  than  one 
week  after  the  date  the  e-mail  or 
facsimile  copy  was  sent.  All 
commimications  pertaining  to  the  LOI 


must  be  sent  to:  Ruth  Brannon.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3425,  Switzer 
Building,  Washington,  DC  20202-2645. 
For  further  information  regarding  the 
LOI  requirement,  contact  Ruth  Brannon 
at  (202)  358-2971  or  by  e-mail  at: 
rut/i.brtuJ/ion@ed.gov. 

Proposed  Priorities 

The  Assistant  Secretary  proposes  to 
fund  up  to  iom  RRTCs  that  will  focus 
on  improving  the  commimity 
integration  outcomes  of  persons  with 
disabilities.  Each  RRTC  must: 

(1)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  address  its 
respective  area  of  research  and  improve 
outcomes  for  its  designated  population 
group; 

(2)  Develop,  implement,  and  evaluate 
a  comprehensive  plan  for  training 
critical  stakeholders,  e.g.,  consumers 
and  their  family  members,  practitioners, 
service  providers,  researchers,  and 
policjmaakers; 

(3)  Provide  technical  assistance  to 
critical  stakeholders,  as  appropriate, 
e.g.,  consimiers  and  their  family 
members,  practitioners,  and  service 
providers,  to  facilitate  utilization  of 
research  findings  in  its  respective  area 
of  research;  and 

(4)  Develop  a  systematic  plan  for 
widespread  dissemination  of 
informational  materials  based  on 
knowledge  gained  bom  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties. 

In  addition  to  the  activities  proposed 
by  the  applicant  to  carry  out  these 
purposes,  each  RRTC  must: 

•  Conduct  a  state-of-the-science 
conference  on  its  respective  area  of 
research  in  the  third  year  of  the  grant 
cycle  and  publish  a  comprehensive 
report  on  the  final  outcomes  of  the 
conference  in  the  foxulh  year  of  the 
grant  cycle; 

•  Coordinate  on  research  projects  of 
mutual  interest  with  relevant  NIDRR- 
fimded  projects  as  identified  through 
consultation  with  the  NIDRR  project 
officer; 

•  Involve  individuals  with 
disabilities  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

•  Demonstrate  in  its  appUcation  how 
it  will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabilities 
from  minority  backgroxmds. 

•  Demonstrate  how  the  RRTC  project 
will  yield  measurable  results  for  people 
with  disabilities; 
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•  Identify  specific  performance 
targets  and  propose  outcome  indicators, 
along  with  time  lines  to  reach  these 
targets;  and 

•  Demonstrate  how  the  RRTC  project 
can  transfer  research  findings  to 
practical  applications  in  planning, 
policy-making,  program  administration, 
and  delivery  of  services  to  individuals 
with  disabilities. 

Each  RRTC  must  focus  on  one  of  the 
following  priorities. 

(a)  Community  Integration  for 
Individuals  with  Intellectual  and 
Developmental  Disabilities  (I/DD):  This 
Center  must  conduct  qualitative  and 
quantitative  research,  including  the 
development  and  implementation  of 
outcome  measures,  on  factors  that  assist 
and  hinder  community  integration,  self- 
determination,  training,  employment, 
and  independent  living  for  persons  with 
1/DD.  The  references  for  this  topic  can 
be  found  in  the  Plan,  chapter  6, 
Independent  Living  and  Community 
Integration:  Independent  Living  and 
Conununity  Integration  Concepts; 
Expanding  the  Theoretical  Framework; 
and  Directions  of  Future  Research  on 
Independent  Living  and  Community 
Integration. 

(b)  Ptvmoting  Healthy  Aging  and 
Community  Inclusion  Among  Adults 
with  Intellectual  and  Developmental 
Disabilities  (I/DD):  This  Center  must 
conduct  epidemiological  and 
community-based  research,  training, 
and  dissemination  activities  regarding 
factors,  such  as  aging,  healthcare 
utilization,  and  caregiver  characteristics, 
that  assist  and  hinder  community 
integration  for  adults  with  intellectual 
and  developmental  disabilities.  The 
references  for  this  topic  can  be  found  in 
the  Plan,  chapter  4,  Health  and 
Fimction:  Research  on  Aging  with  a 
Disability;  and  chapter  6,  Independent 
Living  and  Commimity  Integration: 
Independent  Living  and  Community 
Integration  Concepts;  Expanding  the 
Theoretical  Framework;  and  Directions 
of  Future  Research  on  Independent 
Living  and  Conununity  Integration. 

(c)  Positive  Behavioral  Support  in 
Community  Settings:  This  Center  must 
conduct  research,  training,  and 
dissemination  activities  on  positive 
behavioral  support  interventions  that 
assist  and  sustain  commimity 
integration  efforts  for  a  broad  range  of 
individuals  with  disabilities,  including 
people  with  mental  illness,  over  time 
and  across  systems.  Dissemination  and 
training  efforts  must  target  community 
partners,  e.g.,  employers,  teachers  and 
coaches,  and  landlords,  as  well  as 
individuals  with  disabilities  and  their 
families.  The  reference  for  this  topic  can 
be  found  in  the  Plan,  chapter  6, 


Independent  Living  and  Community 
Integration:  Research  on  Increasing 
Personal  Development  and  Adaptation. 

(d)  Policies  Affecting  Families  of 
Children  with  Disabilities:  This  Center 
must  research  and  disseminate 
information  on  the  effects  of 
government,  system,  network,  and 
agency  policies  on  commimity 
integration  and  quality  of  life  for 
families  who  have  children  with 
disabilities.  The  Center  also  must 
validate  instruments  to  measure  these 
effects  and  provide  technical  assistance, 
with  the  goal  of  improving  community 
integration  and  quality  of  life,  by:  (a) 
enhancing  and  coordinating  policies 
between  systems  and  (b)  informing  and 
empowering  family  and  peer-based 
networks  and  partnerships.  The 
references  for  this  topic  can  be  found  in 
the  Plan,  chapter  2,  Dimensions  of 
Disability:  Employment  and 
Independent  Living;  and  chapter  6, 
Research  on  Social  Roles. 

(e)  Conununity  Integration  for  People 
with  Psychiatric  Disabilities:  This  Center 
must  research,  disseminate,  and  provide 
training  on  factors,  policies,  and 
interventions,  such  as  peer-support 
models  and  other  iimovative  ^atment 
approaches,  that  assist  community 
integration  for  people  with  psychiatric 
disabilities.  The  target  population  may 
include  individuals  from  any  age  group. 
The  references  for  this  topic  can  be 
found  in  the  Plan,  chapter  6, 
Independent  Living  and  Community 
Integration:  Independent  Living  and 
Community  Integration  Concepts; 
Expanding  the  Theoretical  Framework; 
and  Directions  of  Future  Research  on 
Independent  Living  and  Community 
Integration. 

(f)  Substance  Abuse:  This  Center  must 
conduct  research,  disseminate 
information,  and  provide  training  on 
community-based  interventions, 
partnerships,  and  service  delivery 
models  that  improve  community 
integration  outcomes  for  people  with 
disabilities  who  are  recovering  from 
substance  abuse  problems.  The  target 
population  may  or  may  not  include 
individuals  with  co-occurring  disorders 
such  as  mental  illness.  The  reference  for 
this  topic  can  be  found  in  the  Plan, 
chapter  2,  Dimensions  of  Disability: 
Emerging  Universe  of  Disability. 

Executive  Order  12866 

This  notice  of  proposed  priorities  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priorities  are 


those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priorities,  we  have  determined  that  the 
benefits  of  the  proposed  priorities 
justify  the  costs. 

Summary  of  potential  costs  and 
benefits:  The  potential  cost  associated 
with  these  proposed  priorities  is 
minimal  while  the  benefits  are 
significant.  Grantees  may  anticipate 
costs  associated  with  completing  the 
application  process  in  terms  of  staff 
time,  copying,  and  mailing  or  delivery. 
The  use  of  e-Application  technology 
reduces  mailing  and  copjing  costs 
significantly. 

The  benefits  of  the  Rehabilitation 
Research  and  Training  Center  Program 
have  been  well  established  over  the 
years  in  that  similar  projects  have  been 
completed.  These  proposed  priorities 
will  generate  new  knowledge  through 
research,  dissemination,  utilization, 
training,  and  technical  assistance 
projects. 

The  benefit  of  these  proposed 
priorities  and  proposed  applications 
and  project  requirements  will  be  the 
establishment  of  new  RRTCs  that 
generate,  disseminate,  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  disabled 
individuals  to  perform  regular  activities 
in  the  community. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site,  li  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nam/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.133B,  Rehabilitation  Research 
and  Training  Center  Program.) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 


Dated:  May  6.  2003. 

Eobert  H.  Pastemack, 

Assistant  Secwtaryfor  Special  Education  and 
Hehabilitative  Services. 

[FR  Doc.  03-11629  Filed  5-a-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FnL-«639-91 

Enytronrnmital  Impact  Statements; 
Notice  of  AvallalMHty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  IiJormation  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  April  28,  2003  through  May  2, 
2003 

Pursuant  to  40  CFR  1506.9.- 

EIS  No.  030193,  Draft  EIS,  AFS,  CA, 
Spalding  Land  Exchange  Project, 
Proposed  Land  Exchange  between 
Spalding  Community  Service  District 
(SCSD)  and  Lassen  National  Forest 
(LNF),  Special  Use  Permit,  Lassen 
County,  CA,  Comment  Period  Ends: 
June  23,  2003,  Contact:  Lois  Charlton 
(530)  257-2151. 

£75  No.  030194.  Draft  EIS,  AFS,  SD, 
Sioux  Ranger  District  Oil  and  Gas 
Leasing  Project,  Implementation, 
Sioux  Ranger  District,  Custer  National 
Forest,  Harding  County,  SD,  Comment 
Period  finds:  July  8,  2003,  Contact: 
Laurie  Waters-Clark  (605)  707-4432. 
The  U.S.  Department  of  Agriculture, 
Forest  Service  and  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  are  Joint  Lead 
Agencies  on  the  above  project.  This 
document  is  available  on  the  Internet 
aX.:  http://lwww.fs.fed.us/rl/custer/. 

EIS  No.  030195,  Final  Supplement, 
COE,  TX,  Dallas  Floodway  Extension, 
Flood  Damage  Reduction  and 
Environmental  Restoration, 
Implementation,  Trinity  River  Basin, 
Dallas  County,  TX,  Wait  Period  Ends: 
June  9,  2003,  Contact:  Gene  T.  Rice, 
Jr.  (817)  886-1374. 

EIS  No.  030196,  Draft  EIS.  AFS,  MN, 
Chippewa  and  Superior  National 
Forests  Land  and  Resource 
Management  Plans  Revision, 
Implementation,  Beltrami,  Cass, 
Itasca,  Cook,  Lake  and  St.  Louis 
Counties,  MN,  Comment  Period  Ends: 
August  6,  2003,  Contact:  Ehiane  Lula 
(218)  626-4300.  This  document  is 
available  on  the  Internet  at:  http:// 
www.fs.fed.  us/r9/chippewa/plan/ 
planning.htm. 


EIS  No.  030197,  Final  EIS,  FHW.  MI, 
US-31  Petoskey  Area  Improvement 
Study,  Congestion  Reduction  on  US- 
31  in  the  Qty  of  Petoskey  and  Resport 
and  Bear  Creek  Townships,  Funding 
and  US  Army  COE  Section  404  Permit 
Issuance,  F.mmet  County,  MI,  Wait 
Period  Ends:  June  9,  2003,  Contact: 
James  A.  Kirschensteiner  (517)  702- 
1835. 

EIS  No.  030198,  Draft  EIS.  AFS,  NV, 
Jarbidge  Canyon  Project,  To 
Implement  a  Road  Management  Plan 
and  Construct  a  Water  Projects  along 
the  Charleston-Jarbidge  Road,  and 
Reconstruct  the  South  Canyon  Road, 
Humboll-Toiyabe  National  Forest, 
Jarbidge  Ranger  District,  ELko  County, 
NV.  Comment  Period  Ends:  June  23, 
2003,  Contact:  Jim  Winfrey  (778) 
778-0229. 

EIS  No.  030199.  Final  EIS.  COE.  TX. 
Three  Oaks  Mine  Project, 
Construction  and  Operation  of  a 
Siuiace  Lignite  Mine,  U.S.  Army  COE 
Section  404  Permit  Issuance,  Lee  and 
Bastrop  Counties,  TX,  Wait  Period 
Ends:  June  23,  2003,  Contact;  Jennifer 
Walker  (817)  886-1733. 

EIS  No.  030200,  Draft  EIS.  DOD. 
Programmatic  EIS — Chemical  and 
Biological  Defense  Program,  To 
Protect  our  Soldiers,  Sailors,  Marines 
and  Airmen  on  the  Battlefield,  United 
States  and  other  Countries,  Comment 
Period  Ends:  June  23,  2003,  Contact: 
Jolane  Souris  (301)  619-2004. 

E7S  No.  030201,  Final  EIS,  USN.  CA. 
Advanced  Amphibious  Assault 
Vehicle  (AAAV)  Development, 
Replacement  and  Establishment, 
Implementation,  Del  Mar  Basin  Area 
of  Marine  Base  Corps  (MCB)  Camp 
Pendelton,  San  Diego  County,  CA, 
Wait  Period  Ends:  June  9,  2003, 
Contact:  Lisa  Seneca  (619)  532-4744. 

EIS  No.  030202,  Final  EIS,  DOE,  AZ.  ID. 
NV.  OR.  WY.  CA.  MT.  NM.  UT.  Fish 
and  Wildlife  Implementation  Plan,  To 
Implement  and  Fund  a  Policy 
Directions  for  Fish  and  Wildlife 
Mitigation  and  Recovery,  Pacific 
Northwest,  AZ,  CA,  ID,  MT,  NV,  NM, 
OR,  UT,  WY  and  British  Columbia, 
Wait  Period  Ends:  June  9,  2003, 
Contact:  Charles  Alton  (503)  230- 
5878  " 

EIS  No.  030203.  Final  EIS,  AFS.  AK. 
Chohnondeley  Timber  Sales, 
Implementation,  Harvesting  Timber, 
Tongass  Forest  Plan,  Tongass  National 
Forest,  Craig  Ranger  District,  West  of 
Ketchikan  and  South  of  Prince  of 
Wales  Island,  AK,  Wait  Period  Ends: 
Jime  9,  2003,  Contact:  Dale  Kanen 
(907)  826-3211. 

EIS  No.  030204.  Draft  EIS.  STB.  TX, 
Bayport  Loop  Rail  Line  I*roject, 
Construction  and  Operation,  between 


Bayport  Loop  and  the  former 
Galveston,  Houston,  Henderson 
Railroad  Rail  Line,  Houston,  Harris 
County,  TX,  Comment  Period  Ends: 
June  23,  2003,  Contact:  Dana  White 
(888)  229-7857.  This  document  is 
available  on  the  Internet  at:  http:// 
www.stb.dot.gov. 

EIS  No.  030205.  Final  EIS.  NPS.  FL. 
Biscayne  National  Park  General 
Management  Plan  Amendment, 
Evaluation  of  the  Effects  of  Several 
Alternatives  for  the  Long-Term 
Management  Plan.  Stillsville, 
Biscayne  National  Park,  Homestead, 
Miami-Dade  Coimty,  FL,  Wait  Period 
Ends:  June  9,  2003,  Contact:  Linda, 
Canzanell  (305)  230-1144. 

EIS  No.  030206.  Draft  EIS.  NOA.  LA. 
Programmatic  EIS— The  Louisiana 
Regional  Restoration  Planning 
Program,  To  Establish  and  Implement 
Natural  Resource  Trust  Mandates,  LA, 
Comment  Period  Ends:  July  9,  2003, 
Contact:  William  Conner  (301)  713- 
3038  Ext  190.  This  document  is 
available  on  the  Internet  at:  http:// 
www.darp.noaa.gov/. 

EIS  No.  030208.  Final  EIS.  AFS.  ID, 
Golden  Hand  No.  3  and  No.  4  Lode 
Mining  Claims  Plan  of  Operations 
Approval,  Implementation,  Frank 
Church-River  of  No  Return  (FC- 
RONR)  Wilderness,  Payette  National 
Forest.  Krassel  Ranger  District,  Valley 
County,  ID,  Wait  Period  Ends:  June  9, 
2003,  Contact:  Quinn  Carver  (208) 
634-0600.  This  document  is  available 
on  the  Internet  at:  http://www.fs/fed/ 
us/r4/payette/main.htm/. 

Dated:  May  6,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  03-11632  Filed  5-d-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6640-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
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Federal  Register  dated  April  01,  2003 

(68  FR  16511). 

Draft  mSs 

ERP  No.  D-AFS-E65038-FL  Rating 
LO,  USDA  Forest  Service  and  State  of 
Florida  Land  Exchange  Project, 
Assembled  Exchange  of  both  Fee. 
Ownership  Parcels  and  Partial  Interest 
Parcels,  Baker,  Citrus,  Franklin, 
Hernando,  Lake,  Liberty,  Okaloosa, 
Osceola,  Santa  Rosa  and  Sumter 
Counties,  FL. 

Summary:  EPA  supports  the  proposed 
objectives  of  land  consolidation  and  has 
identiBed  opportunities  to  improve 
upon  the  proposed  action  through 
additional  mitigative  commitments 
involving  Tribal  interests. 

ERP  No.  D-AFS-F65039-WI  Rating 
EC2,  McCaslin  Project,  Vegetation 
Management  Activities  Consistent  with 
Direction  in  the  Nicolet  Forest  Plan, 
Lakewood/Laona  District, 
Chequamegon-Nicolet  National  Forest, 
Oconto  and  Forest  Counties,  WI. 

Summary:  EPA  expressed 
environmental  concerns  relating  to 
adverse  impacts  from  roads  to  water 
quality  and  habitat  and  forest 
fragmentation  of  wildlife.  The  final  EIS 
should  update  the  predicted  percent 
decline  from  the  preferred  alternative  on 
the  Golden-Winged  Warbler,  a 
management  indicator  species. 

ERP  No.  EK-AFS-L65408-ID  Rating 
EC2,  Salmon-Challis  National  Forest 
Noxious  Weed  Management  Program, 
Integrated  Series  of  Weed  Treatment 
and  Non-Treatment  Practices, 
Implementation,  Custer,  Lemhi,  Butte 
and  Blaine  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  with  the  range 
of  alternatives  evaluated  in  detail  and 
the  continued  reliance  on  strategies  that 
focus  on  treatment  of  invasive  weed 
species  instead  of  strategies  designed  to 
prevent  the  spread  of  noxious  weeds. 
EPA  recommended  that  the  final  EIS 
further  evaluate  approaches  to  reduce 
the  spread  of  invasive  weeds  and  assess 
the  environmental  effects  of  using 
herbicides,  grazing  treatment  options 
and  effects  bf  multi-chemical 
applications. 

ERP  No.  D-AFS-L65416-ID  Rating 
NS,  Upper  Bear  Timber  Sale  Project, 
Fuel  Reduction,  Forest  Vegetation  and 
Roads  Management,  Payette  National 
Forest,  Council  Ranger  District,  Adams 
County,  ID. 

Summary:  Region  10  used  a  screening 
tool  to  conduct  a  limited  review  of  this 
action.  Based  on  this  screen,  EPA  does 
not  foresee  having  any  environmental 
objections  to  the  proposed  project  and 
will  not  be  conducting  a  detailed 
review. 


ERP  No.  D-AFS-L67042-OR  Rating 
E02,  Steamboat  Mountain  Mining 
Operations,  Siuface  Quarry  or  "Open 
Pit"  Mineral  Extraction,  Plan-of- 
Operation  Approval,  Appelgate 
Adaptive  Management  Area,  Rogue 
River  National  Forest,  Applegate  Ranger 
District,  Jackson  County,  OR. 

Summary:  EPA  expressed 
environmental  objections  with  potential 
adverse  impacts  to  water  quality  and 
aquatic  resources.  Existing  mineral 
pyrite  deposits  pose  a  high  risk  for  Acid 
Rock  Drainage.  Cumulative  impacts 
from  milling  activities  have  not  been 
well  characterized.  EPA  recommends 
that  the  final  EIS  identify  the  location 
and  potential  impacts  of  secondary  and 
tertiary  milling  processing,  characterize 
bedrock  and  waste  rock  acid  generating 
potential,  and  include  a  plan  to  prevent 
erosion  at  the  mine  site  and  along 
transport  roads. 

ERP  No.  D-AFS-L67044-ID  Rating 
EC2,  Golden  Hand  No.  3  and  No.  4  Lode 
Mining  Claims  Plan  of  Operations 
Approval,  Implementation,  Frank 
Church-River  of  No  Return  (FC-RONR) 
Wilderness,  Payette  National  Forest, 
Krassel  Ranger  District,  Valley  County, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
environmental  impacts  to  water  quality, 
salmonids  and  wilderness  resoiu'ces. 
The  final  EIS  should  discuss  coiuiected 
actions  and  potential  impacts  associated 
with  tailings  disposal,  further 
characterize  and  describe  the  use  of 
waste  rock,  disclose  post-mining  land 
use  objectives  and  implementation, 
provide  a  cost  estimate  for  meeting  post- 
closure  objectives,  predict  compliance 
with  water  quality  standards  and 
include  quality  assurance  protocols. 

ERP  No.  D-BLM-J01079-WY  Rating 
EC2,  South  Powder  River  Basin  Coal 
Project,  Application  for  Leasing  of  Five 
Federal  Coal  Tracts:  NARO  Tracts: 
NARO  North  and  NARO  South  (North 
Antelope/Rochelle  Mine  Complex), 
Little  Thunder  (Black  Thunder  Mine), 
West  Roundup  (North  Rochelle  Mine), 
and  West  Antelope  (Antelope  Mine), 
Campbell  and  Converse  Counties,  WY. 

Summary:  EPA  expressed 
enviroimiental  concerns  about  potential 
adverse  impacts  to  air  quality  from 
fugitive  dust  and  nitrogen  oxides.  In 
addition,  EPA  has  concerns  about  the 
ciunulative  impact  assessment,  impacts 
to  wetlands  and  sage  grouse  habitat. 

ERP  No.  D-FHW-J40158-MT  Rating 
EC2, 1-15  Corridor  Project, 
Transportation  Improvements  from 
Montana  City  to  the  Lincoln  Road 
Interchange,  Funding  and  U.S.  Apny 
COE  Section  404  Permit  Issuance, 


Jefferson  and  Lewis  &  Clark  Counties, 
MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  direct 
and  indirect  envfroimiental  impacts. 
EPA  recommends  the  development  of  a 
detailed  wetland  mitigation  plan,  and 
consultation  with  the  MDEQ  to  assure 
concurrence  on  proposed  transportation 
improvements  with  TMDL  development 
for  Terunile  Creek  and  Silver  Creek. 
Information  is  needed  to  fully  assess 
and  mitigate  all  potential  impacts  of  the 
management  actions. 

ERP  No.  D-FRC-K05058-CA  Rating 
EC2,  EL  Dorado  Hydroelectric  Project, 
Application  for  a  New  License,  South 
Fork  of  the  American  River  Basin  and 
Truckee  River  Basin  (FERC  NO.  184- 
065),  EL  Dorado  National  Forest,  Lake 
Tahoe  Basin  Management  Unit,  Alpine, 
Amador  and  El  Dorado  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  regarding 
impacts  to  threatened  and  endangered 
species  and  Tribal  resources. 

ERP  No.  D-JUS-G81011-TX  Rating 
LO,  Rio  Grande  Operation  Project, 
Reduction  or  Elimination  of  Illegal  Drug 
Activities  and  Illegal  Immigrants,  Starr, 
Hidalgo  and  Cameron  Counties,  TX. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 

ERP  No.  D-JUS-K81028-CA  Rating 
LO,  Juvenile  Justice  Facility  and  East 
County  Hall  of  Justice  Development, 
Potential  Construction  of  Both  Projects 
on  the  Same  Site  or  on  Separate  Sites, 
Alameda  County,  CA. 

Summary:  EPA  had  no  objections  to 
this  project  but  recommended  that  the 
Federally  preferred  alternative  be 
identified  in  the  Final  EIS. 

ERP  No.  D-JUS-K99031-AZ  Rating 
E02,  Programmatic  EIS— US  Border 
Patrol  Activities  within  Border  Areas  of 
the  Tucson  and  Yuma  Sectors  to  Gain, 
Maintain,  and  Extend  Control  of  the 
Border  to  Prevent  Unlawful  Entry  of 
Persons  into  the  US,  Cochise,  Santa 
Cruz,  Pima  and  Yimia  Counties,  AZ. 

Summary:  EPA  expressed 
environmental  objections  to  the 
preferred  alternative  based  on  the 
project's  significant  environmental 
degradation  of  cultural/ tribal  resources, 
wetlands  and  water  quality,  wildlife 
habitat,  endangered  species, 
ecologically  or  historically  unique  areas 
and  air  quality,  that  should  be  corrected 
by  project  modification  or 
implementation  of  other  feasible 
alternatives.  EPA  also  expressed 
concerns  about  potential  impacts  to 
hiunan  health  and  safety  and 
transboundary  environmental  effects. 

ERP  No.  D-NPS-F65038-OH  Rating 
EC2,  Cuyahoga  Valley  National  Park 


Rural  Landscape  Management  Program. 
Rural  Landscape  Resources  Preservation 
and  Protection,  Cuyahoga  River, 
Cuyahoga  and  Summit  Counties,  OH. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  deer  over  grazing  which 
damage  native  plant  communities,  herd 
health  and  the  lack  of  invasive  species 
control  measures. 

ERP  No.  DS-AFS-J65334-MT  Rating 
EC2,  Keystone-Quartz  Ecosystem 
Management  Plan,  Implementation, 
Updated  Information  on  Alternatives, 
Beaverhead-Deerlodge  National  Forest, 
Wise  River  Ranger  District,  Beaverhead 
County,  MT. 

Summary:  While  EPA  supports  the 
preferred  alternative  EPA  expressed 
enviroiunental  concerns  with 
recommended  soil  protection  measures 
and  recommends  restoration  and 
upgrading  of  existing  low  standard 
roads  which  can  impact  water  quality. 

ERP  No.  DS-AFS-J65353-MT  Rating 
EC2,  Threemile  Stewardship  Project, 
Additional  Information  concerning  the 
Potential  Effects  on  the  Goshawk 
Habitat,  Ashland  Ranger  District,  Custer 
National  Forest,  Powder  and  Rosebud 
Counties,  MT. 

Summary:  EPA  does  not  object  to  the 
preferred  alternative  to  harvest  and  thin 
timber,  use  prescribed  fire  and  manage 
road  systems.  EPA  did  express 
environmental  concerns  with  the 
disclosure  project  effects  on  Goshawk 
nest  territories  and  implementation  via 
stewardship  contracting  to  adequately 
address  environmental  and  ecological 
concerns. 

ERP  No.  DS-FHW-E40183-FL  Rating 
EC2,  FL-23  Extension  (Branan  Field- 
Chaffee  Road),  Construction  from  FL- 
134  (103rd  Street)  to  FL-8  (I-IO)  and 
FLr-10(US-90/Beaver  Street),  NPDES 
and  US  Anny  COE  Section  404  Permits 
Issuance,  Clay  and  Duval  Coimties,  FL. 

Summary:  EPA  has  environmental 
concerns  with  the  project  due  primarily 
to  a  substantial  direct  impact  to 
wetlands  as  well  as  potential  impacts  to 
air  quality.  EPA  requests  additional 
wetlands  avoidance  and  minimization 
as  well  as  further  information  regarding 
compensatory  mitigation.  An  analysis  of 
direct  and  ciunulative  impacts  is  also 
requested  by  EPA. 

ERP  No.  DS-JUS-K81010-AZ  Rating 
LO,  Pinal  County  Private  Detention 
Facility,  Updated  Information,  Single 
Contract  for  Approximately  3,000  Beds, 
Possible  Sites:  Undeveloped  Parcel  of 
Land  in  the  City  of  Eloy  and  the  Existing 
Central  Arizona  Detention  Center 
Located  in  Florence,  Pinal  County,  AZ. 

Summary:  EPA  has  a  lack  of 
objections  to  the  proposed  project. 
Based  on  our  review,  it  is  unlikely  that 


implementation  of  the  proposed  action, 
with  proposed  mitigation  measiu«s,  will 
result  in  significant  adverse 
environmental  impacts. 

Final  EISs 

ERP  No.  F-BLM-J02039-MT, 
Montana  Statevride  Conventional  Oil 
and  Gas  and  Coal  Bed  Methane  Gas 
Exploration  and  Development 
Management  Plan  within  the  Buireau  of 
Land  Management's  Powder  River  and 
Billings  Resoiut:es  Management  Plan 
Areas  and  the  State  of  Montana, 
Implementation,  MT. 

Summary:  While  the  final  EIS 
addressed  EPA's  objections  on 
disclosing  onviroimiental  impacts, 
particularly  for  water  quality  issues, 
mitigation  issues  relating  to  air  and 
water  quality  remain.  These  may  be 
addressed  in  the  Record  of  Decision 
(ROD).  Long  term  mitigation 
implementation  will  be  addressed  by 
both  the  State  of  Montana  and  EPA  in 
Region  8.  Mitigation  for  coalbed 
methane  development  will  be  addressed 
by  EPA  as  it  meets  its  responsibilities 
for  direct  implementation  and  oversight 
of  state  and  "Tribal  programs. 

ERP  No.  F-BLM-J65358-WY,  Powder 
River  Basin  Oil  and  Gas  Project, 
Extraction,  Transportation  and  Oil  and 
Natiu-al  Gas  Resources  Sale,  Application 
for  a  Permit  to  Drill  (APD),  Special  Use 
Permit  and  Right-of-Way  Grants, 
Campbell,  Converse,  Johnson  and 
Sheridan  Coimties,  WY. 

Summary:  While  the  final  EIS 
addressed  EPA's  objections  related  to 
disclosing  environmental  impacts, 
particularly  water  quality,  mitigation 
issues  realted  to  air  and  water  remain 
and  may  be  addressed  in  the  Record  of 
Decision  (ROD).  Implementation  of  long 
term  mitigation  will  be  addressed  by 
both  the  State  of  Montana  and  EPA  in 
Region  8  related  to  its  direct 
implementation  and  oversight  of  state 
Tribal  programs. 

ERP  No.  F-BLM-L65371-OR,  Rogue 
National  Wild  and  Scenic  River  Hellgate 
Recreation  Area  (Applegate  River  to 
Grave  Creek)  Management  Plan, 
Implementation,  Bedford  District, 
Josephine  Coimty,  OR. 

Summary;  EPA  continued  to  express 
environmental  concerns  that  levels  of 
recreation  activity  predicted  imder  the 
preferred  alternative  may  cause  adverse 
impacts  to  wetlands  and  fishery 
resources.  The  selected  alternative 
should  achieve  a  better  balance  between 
visitors  and  recreation  activities  and 
impacts  to  the  river  ecosystem. 

ERP  No.  F-COE-C30012-NJ,  South 
River  Raritan  River  Basin  Hurricane  and 
Storm  Damage  Reduction  and 


Ecosystem  Restoration,  Implementation, 
Middlesex  County,  NJ. 

Summary:  EPA  continues  to  have 
outstanding  environmental  concerns 
yn\h  regards  to  wetland  and  air  quality 
impacts. 

ERP  No.  F-JUS-K80043-CA,  Juvenile 
Justice  Campus  (JJC)  Construction  and 
Operation  of  a  1,400  Bed  and  Related 
Functions  Facility,  Conditional  Use 
Permit,  Fresno  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-JUS-K80044-CA, 
Sacramento  Coimty  Juvenile  Hall 
Expansion  Project,  Accommodation  of 
90  New  Beds  in  the  Short-Term  and  240 
New  Beds  in  the  Long-Term, 
Sacramento  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NRS-H34029-MO,  Uttle 
Otter  Creek  Watershed  Plan,  Installation 
of  One  Multi-Piirpose  Reservoir  and 
Development  of  Basic  Facilities  for 
Recreational  Use,  Implementation, 
Caldwell  County.  MO. 

Summary:  EPA  has  no  objection  to  the 
proposed  watershed  plan  and 
appreciates  the  additional  information 
provided  in  the  FEIS  concerning  land 
acquisition,  watershed  conservation 
programs  and  aquatic  habitat. 

ERP  No.  FS-AFS-L65290-ID,  North 
Lochsa  Face  Ecosystem  Management 
Project,  Updated  Information  on  the 
Potential  Effects  of  Vegetation  and 
Aquatic  Restoration  Management, 
Clearwater  National  Forest,  Lochsa 
Ranger  District,  Idaho  County,  ID. 

Summary:  No  formal  conmient  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-COE-H32002-00, 
Missouri  River  Fish  and  Wildlife 
Mitigation  Project  to  Restore  Fish  and 
Wildlife  Habitat  Losses  Resulting  from 
Construction,  Operation  and 
Maintenance  of  the  Missouri  River  Bank 
Stabilization  and  Navigation  Project 
(BSNP),  Missouri  River,  Sioux  City. 
Iowa  to  the  Mouth  near  St.  Louis,  NB,    • 
KS  and  MO. 

Summary:  EPA  has  no  objections  to 
the  proposed  action.  EPA  supports  the 
Congressional  land  acquisition  target  of 
166,750  acres,  with  associated  habitat 
development.  EPA  recommended  that 
the  Record  of  Decision  provide  details 
of  possible  incentive-based  land 
acquisition  opportunities. 

ERP  No.  FS-JUS-K8101(>-AZ,  Pinal 
County  Private  Detention  Facility, 
Updated  Information,  Single  Contract 
for  3,000  Beds,  Possible  Sites: 
Undeveloped  Parcel  of  Land  in  the  City 
of  Eloy  or  Ihe  Existing  Central  Arizona 
Detention  Center  iu  Florence,  Pinal 
County,  AZ. 
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Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  May  6.  2003. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  03-11633  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200a-0162;  FRL-7306-^] 

Rhamnollpid  Biosurfactant;  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemiccd  in  or  on  various  food 
commodities. 

DATES:  Comments,  identifled  by  docket 
ID  number  OPP-2003-O162,  must  be 
received  on  or  before  June  9,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Greenway,  Biopesticides  and 
Pollution  I^evention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.  denise@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 


be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0162.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  J  I  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 


docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  pubUc 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  stilf 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosing  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensm-e  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
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not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  maiMng  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu-  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directiy  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0162.  The 
system  is  an  "anonjonous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0162.  In  conti^st  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonjmious  access" 
system.  If  you  send  an  e-mail  comment 
direcUy  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  RQM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPwfect  or  ASCII  file  format.  Avoid 


the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP); 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0162. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0162. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  j'ou  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sm«  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  29,  2003. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  aimounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Jeneil  Biosurfactant  Company 

PP  1F6288 

EPA  has  received  a  pesticide  petition 
1F6288  from  Jeneil  Biosurfactant 
Company,  400  N.  Dekora  Woods 
Boulevard,  Saukville.  Wisconsin  53080, 
proposing  pursuant  to  section  408(d)  of 
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the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  biochemical  pesticide 
rhamnolipid  biosurfactant  in  or  on  all 
food  conmiodities. 

Pursuant  to  section  408(d)(2){A)(I)  of 
the  FFDCA,  as  amended,  Jeneil 
Biosurfactant  Company  has  submitted 
the  following  sununary  of  information, 
data,  and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Jeneil  Biosurfactant 
Company,  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  smnmary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of. 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Rhamnolipid  biosxirfactant  is 
intended  for  the  prevention  and  control 
of  plant  pathogenic  fungi  on 
horticultiiral  and  agricultiual  crops. 
Fungal  diseases  are  often  spread  by 
zoospores  that  are  transported  from  one 
plant  to  another  and  from  field  to  field. 
Rhamnolipid  biosiu'factant  kills 
zoospores  that  cause  fungal  disease,  on 
contact.  Target  pests  are  any  zoosporic 
plant  pathogenic  microorganisms 
including  the  following  genera: 
Plasmodiophora,  Polymyxa, 
Spongospora,  Physoderma,  Olpidium, 
Synchytrium,  Rhizopbydium,  AchJya, 
Aphanomyces,  Albugo,  Peronopythora, 
Pachymetra,  Pythium,  Phytophthora, 
Trachysphaera,  Basidiophora, 
Peronosclerospora,  Plasmopara, 
Pseudoperonospora,  Sclerophthora,  and 
Sclerospora.  End-use  formulations  of 
rhamnolipid  biosurfactant  are  applied 
through  conventional  equipment  as  a 
spray,  fog,  drench  or  seed  soak  to  the 
point  of  saturation,  and  can  also  be 
incorporated  into  nutrient  solutions  for 
hydroponic  plants  and  vegetables.  The 
product  will  be  diluted  with  water  and 
applied  to  growing  plants  and 
agricultural  commodities  at  a  rate  of  70 
to  100  parts  per  million  (ppm).  One  end- 
use  formulation.  Zonix  Biofungicide 
(8.5%  active  ingredient),  is  proposed  at 
this  time. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Rhamnolipid 
biosurfactant,  CAS  number:  147858-2&- 
2;  CAS  name:  Decanoic  acid,  3-([6- 
deoxy-2-0-(6-deoxy-a-L- 
mannopyranosyl)-a-L- 


maruiopyranosyUoxy]-,  1- 
{carboxymethyl)octyl  ester,  mixture 
with  l-{carboxymethyl)octyl  3-[{6- 
deoxy-a-L- 

mannopyranosyl)oxy]decanoate.  The 
basic  composition  of  the  active 
ingredient  consists  of  a  well-known 
carbohydrate  (rhamnose  sugar)  and  fatty 
acid  (hydroxydecanoic  acid).  The  active 
ingredient  is  a  mixture  of  two  types  of 
rhanmolipid  molecules,  Rl  (RLL)  and 
R2  (RRLL)  at  a  ratio  of  R2:Rl  =  0.7  -  2.0. 
Chemical  name  of  the  rhanmolipid 
moleciUes  is  as  follows:  Molecule  1 
(defined  as  Rl  or  RLL):  Decanoic  acid, 
3-[(6-deoxy-a-L-mannopyranosyl)  oxy]-, 
l-(carboxymethyl)  octyl  ester;  and 
molecule  2  (defined  as  R2  or  RRLL): 
Decanoic  acid,  3-((6-deoxy-2-0-(6- 
deoxy-a-L-mannopyranosyl)-a-L- 
mannopyranosyl]  oxy]-,  1- 
(carboxymethyl)  octyl  ester. 

Rhamnolipid  biosurfactant,  in 
particidar,  causes  the  lysis  of  zoospores 
of  plant  pathogens.  Zoospofes,  the 
unicellidar,  motile  spore  stage  in  the  life 
cycle  of  plant  pathogens,  are  vulnerable 
to  rhamnolipid  biosurfactants  due  to  the 
fact  that  the  membrane-bound  spore 
lacks  a  protective  cell  wall.  The 
rhamnolipid  destroys  the  permeability 
of  the  plasma  membrane  and  results  in 
the  loss  of  motility  and  rapid  lysis  of  the 
zoospore.  Rhamnolipid  biosurfactants 
are  effective  against  all  zoosporic  plant 
pathogens,  such  as  dov\my  mildews, 
Pythium  and  Phytophthora. 

Biosiufactants  are  produced  by  a 
variety  of  microorganisms  and  have 
been  shown  to  play  a  role  in  enhancing 
bioavailabiUty  and  biodegradation  of 
petroleum  hydrocarbons,  in  the 
attachment  and  detachment  of  bacteria 
to  siirfaces,  and  in  complexing  metals 
efficiently.  Biosurfactants  have 
application  in  cosmetics,  personal  care 
products,  detergents,  textile  processing, 
agricultiu-al  crop  protection  products, 
metal  treatment  and  processing,  leather 
processing,  hard  surface  cleaning, 
electronics  component  cleaning,  pulp 
and  paper  processing,  paint 
formulation,  hydrocarbon  recovery,  oU 
tank  cleaning  and  oil  sludge 
remediation. 

Rhamnolipids  are  comprised  of  extra- 
cellular natiu'al  substances  (glycolipids) 
produced  dming  a  controlled  aerobic 
fermentation  process  utilizing  a  strain  of 
the  bacterium  pseudomonas  aeruginosa. 
Rhamnolipids  are  recovered  from  the 
process  by  centrifugation,  extraction, 
and  subsequent  purification.  No  bacteria 
are  present  in  the  manufactiu-ed  product 
and  the  production  processes  are  strict 
in  quality  control  to  assine  no  live 
organisms  exist.  Purified  rhanmolipids 
can  be  quantified  by  weight  and 
rhamnose  determination. 


2.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  for 
residues  is  not  applicable.  It  is  not 
expected  that,  when  used  as  proposed, 
rhamnolipid  biosurfactant  would  result 
in  residues  that  are  of  toxicological 
concern. 

C.  Mammalian  Toxicological  Profile 

Rhamnolipid  biosurfactant  has  been 
evaluated  for  toxicity  through  oral, 
dermal,  inhalation  and  eye  routes  of 
exposure.  Studies  indicate  the  end-use 
product  is  Toxicity  Category  I  for  eye 
irritation  (diluted  end-use  product  is 
Toxicity  Category  IV  for  eye  irritation), 
and  Toxicity  Category  IV  for  all  other 
routes  of  exposure.  Studies  resulted  in 
an  acute  oral  lethal  dose  (LDso)  >5,000 
milligrams/kilogram  (mg/kg),  acute 
dermal  LD50  >5,000  mg/kg,  acute 
inhalation  lethal  concentration  (LCso) 
2.05  mg/L,  primary  eye  irritation  severe 
at  9.5%  active  ingredient  and  slight  at 
1.0%  active  ingredient,  and  primary 
skin  irritation  minimal. 

A  waiver  has  been  requested  for 
dermal  sensitization  based  on  the  fact 
that  the  active  ingredient  is  not  toxic  or 
irritating  dermally,  and  a  lack  of 
reported  effects  by  users  of  the 
svirfactant  in  a  variety  of  products. 
Rhamnolipid  biosurfactants  have  been 
marketed  for  over  3  years  as  an 
emulsifier,  dispersant  and  wetting 
agent.  Since  its  discovery,  no  incidents 
of  hypersensitivity  have  been  reported 
by  researchers,  manufacturers  or  users. 
A  waiver  has  been  requested  for 
genotoxicity  based  on  the  fact  that 
rhamnolipid  biosiuiactant  is  not  related 
to  any  known  mutagen  and  does  not 
belong  to  a  chemical  class  of 
compoimds  containing  known 
mutagens.  The  rhamnolipid  molecules 
are  simply  glycolipids  composed  of  a 
rhamnose  sugar  ring  and  a  fatty  acid 
tail.  Individually  these  molecules  are 
not  considered  toxic  or  mutagenic. 
Rhamnose  is  a  comparatively  rare  sugar 
listed  by  FDA  as  a  food  additive.  Fatty 
acids  are  ubiquitous  in  animals  and 
plants,  and  are  the  major  source  of 
energy  in  the  body.  Consequently  the 
breakdown  products  of  rhamnolipids 
are  of  litUe  toxicological  concern.  A 
waiver  has  been  requested  for  90-day 
oral  toxicity,  teratogenicity  and 
immunotoxicity  based  on  the  physical 
mode  of  action  of  the  product,  the 
demonstrated  lack  of  oral,  dermal  and 
inhalation  toxicity,  and  the  innocuous 
natine  of  the  potential  breakdown 
products  of  rhamnolipid  biosurfactants. 
The  mode  of  action  of  rhamnolipid 
biosiufactants  is  a  physical  action  on 
the  plant  pathogen  rather  than  a  specific 
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toxic  action.  Rhamnolipid  biosurfactant 
is  virtually  non-toxic  to  rats  as 
demonstrated  in  the  acute  oral,  dermal 
and  inhalation  studies  submitted.  The 
lack  of  mammalian  toxicity  supports  the 
position  that  the  physical  action  of 
rhamnolipid  biosurfactants  is  a  physical 
interaction  with  the  zoospore  membrane 
rather  than  a  specific  toxic  mechanism 
that  might  be  of  concern.  The  chemical 
structures  of  the  rhamnolipids  suggest 
that  there  is  little  potential  for  chronic 
toxicity,  teratogenicity  or 
immunotoxicity  in  animals  or  humans 
as  a  result  of  exposure.  The  rhamnolipid 
molecules  are  simply  glycolipids 
composed  of  a  rhamnose  sugar  ring  and 
a  fatty  acid  tail.  Individually  these 
molecules  are  not  considered  toxic. 

D.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  Dietary 
exposure  from  use  of  rhamnolipid 
biosurfactant,  as  proposed,  is  minimal. 
The  use  of  rhamnolipid  biosurfactant 
involves  low  levels  of  active  ingredient 
applied  to  growing  plants  prior  to 
harvest.  Residues  of  rhamnolipid 
biosurfactant  are  not  expected  to  be  of 
toxicological  concern.  The  rhamnolipid 
molecules  are  simply  glycolipids 
composed  of  a  rhamnose  sugar  ring  and 
a  fatty  acid  tail.  Individually  these 
molecules  are  not  considered  toxic. 

ii.  Drinking  water.  Similarly,  exposure 
to  himians  from  residues  of  rhanmolipid 
biosiirfactant  in  consumed  drinking 
water  wpuld  be  unlikely.  Rhamnolipid 
biosurfactant  is  a  naturally  occurring 
extra-cellular  substance  that  is  produced 
by  a  microorganism  known  to  exist  in 
plant  habitats;  it  is  not  known  to  grow 
or  thrive  in  aquatic  enviroimients. 
Potential  exposiu-e  to  surface  water 
would  be  negligible  and  exposure  to 
drinking  water  (well  or  ground  water) 
would  be  impossible  to  measiu^. 

2.  Non-dietaiy  exposure.  The 
potential  for  non-dietary  exposure  to  the 
general  population,  including  infants 
and  children,  is  imlikely  as  the 
proposed  use  sites  are  agricultural 
settings.  However,  non-dietary 
exposines  would  not  be  expected  to 
pose  any  quantifiable  risk  due  to  a  lack 
of  residues  of  toxicological  concern. 
Personal  protective  equipment  mitigates 
the  poteaatial  for  exposure  to  applicators 
and  handlers  of  the  proposed  products, 
when  used  in  agricultiual  settings. 

E.  Cumulative  Exposure 

It  is  not  expected  that,  when  used  as 
proposed,  rhamnolipid  biosurfactant 
would  result  in  residues  that  are  of 
toxicological  concern.  The  rhamnolipid 
molecules  are  simply  glycolipids 
composed  of  a  rhamnose  sugar  ring  and 


a  fatty  acid  tail.  Individually  these 
molecules  are  not  considered  toxic. 

F.  Safety  Determination 

1.  U.S.  population.  Acute  toxicity 
studies  have  shown  that  rhamnolipid 
biosurfactant  is  not  toxic,  but  is 
irritating  via  ocular  exposm-e.  Residues 
of  rhamnolipid  biosurfactant  are  not 
expected  to  be  of  toxicological  concern. 
The  rhamnolipid  molecules  are  simply 
glycolipids  composed  of  a  rhamnose 
sugar  ring  and  a  fatty  acid  tail. 
Individually  these  molecules  are  not 
considered  toxic.  There  is  a  reasonable 
certainty  of  no- harm  to  the  general  U.S. 
population  from  exposure  to  this  active 
ingredient. 

2.  Infants  and  children.  As  mentioned 
above,  residues  of  rhamnolipid 
biosurfactant  are  not  expected  to  be  of 
toxicological  concern.  There  is  a 
reasonable  certainty  of  no  harm  for 
infants  and  children  from  exposure  to 
rhamnolipid  biosvuiactant  from  the 
proposed  uses. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

To  date  there  is  no  evidence  to 
suggest  that  rhamnolipid  biosurfactant 
functions  in  a  maimer  similar  to  any 
known  hormone,  or  that  it  acts  as  an 
endocrine  disrupter. 

H.  Existing  Tolerances 

There  is  no  U.S.  EPA  tolerance  for 
rhamnolipid  biosurfactant. 

/.  International  Tolerances 

A  Codex  Alimentarium  Commission 
Maximum  Residue  Level  is  not  required 
for  rhanmolipid  biosurfactant. 
[FR  Doc!  03-11478  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-749ft-7] 

Office  of  Environmental  Information 
Draft  Data  Standard  for  Exchanging 
Permitting  Information  and  Draft  Data 
Standard  for  Federal  Facility 
Identification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  information 
availability  and  request  for  comments. 

SUMMARY:  Notice  of  availabihty  is 
hereby  given  for  a  45-day  public 
comment  period  for  the  draft  data 
standards:  Draft  Data  Standard  for 
Permitting  Information;  and  the  Draft 
Federal  Facility  Identification  Data 
Standard.  These  draft  standards  consist 


of  a  list  of  data  elements,  definitions  for 
these  elements,  formats,  notes,  and 
explanatory  preamble  language.  The 
draft  standards  were  developed  through 
the  partnership  efforts  of  States,  tribes, 
and  the  U.S.  Environmental  Protection 
Agency  participating  in  the 
Enviroimiental  Data  Standards  Coimcil 
(EDSC).  The  EDSC  convened  one  Action 
Team  to  develop  a  more  comprehensive 
set  of  data  elements  to  facilitate  the 
sharing  permit  related  information.  The 
EDSC  also  formed  an  Action  Team 
whose  purpose  was  to  reach  consensus 
on  standardized  means  of  identifying 
facilities  that  are  owned  or  operated,  or 
were  owned  or  operated,  by  the  Federal 
government.  The  EPA  and  the  EDSC 
invite  comment  on  these  standards  fiDm 
States,  EPA,  tribes,  database  managers 
in  the  public  and  private  sectors,  and 
the  general  public  with  interest  in 
exchanging  information  concerning 
environmental  permits  and  Federal 
facilities. 

DATES:  Comments  must  be  submitted  on 
or  before  June  23,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
cornier.  Follow  the  detailed  instructions 
as  provided  in  Unit  l.A.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Draft  Data  Standard  for  Permitting 
Information,  Tim  Crawford,  Office  of 
Environmental  Information,  Office  of 
hiformation  Collection,  MC-2822T,  U.S. 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue,  NW.,  Washington 
DC  20460;  Telephone  (202)  566-1652. 
Draft  Federal  Facility  Identification 
Data  Standard,  John  Harman,  Office  of 
Environmental  Information,  Office  of 
Information  Collection.  MC-2822T.  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460;  Telephone  (202)  566  0748. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  These  Draft 
Standards  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OEI-2003-0028. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
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collection  of  materials  that  is  available 
for  public  viewing  at  the  Office  of 
Environmental  Information  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102, 1301  Constitution 
•  Ave..  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Pubhc  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Office 
of  Environmental  Infonnation  Docket  is 
(202)  566-1752." 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http: 

//www.epa.gov/fedrgstr/.  You  may  view 
and  download  the  draft  data  standards 
and  related  explanatory  material  at  the 
EDSC  Web  site  at:  http://www.epa.gov/ 
edsc/  in  the  area  of  the  site  marked 
"Data  Standards."  The  draft  data 
standards  can  also  be  viewed  and 
downloaded  at  the  EPA  Environmental 
Data  Registry  (EDR)  at  http:// 
www.epa.gov/edr/  in  the  area  of  the  site 
marked  "Data  Standards".  Or  for  those 
with  password  access,  at  the  WISER 
portion  of  the  State/EPA  Web  site  at: 
h  ttp  ://www.  ecos .  org/ wiser. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  pubhc  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociiment  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 


docket  materials  through  the  docket 
facility  identified  in  Unit  I.A.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through    ' 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whetiror 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

PubOc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  oi  see  67  FR  38102,  May 
31,  2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  deUvery/courier.  To 
ensiire  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  conmient  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments,  however,  late  comments 
may  be  considered  if  time  permits. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
conmient.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 


CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  ^A's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment 

1.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources, "  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OEI-2003-0028.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
oei.docket@epa.gov,  Attention  Docket 
ED  No.  OEI-2003-0028.  to  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directiy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  ypur  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  peirt  of  the 
coDunent  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.B.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  Office  of  Environmental 
Infonnation  Docket,  Enviroimiental 
Protection  Agency,  Mailcode:  28221T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460,  Attention 
Docket  ID  No.  OEI-2003-0028. 
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3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to  the  location 
provided  in  Unit  I.A.I,  Attention  Docket 
ID  No.  OEI-2003-0028.  Such  deHveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
inUnitI.A.1. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-1753,  Attention  Docket  ID. 
No.  OEI-2003-0028. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  yoiu' 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
woidd  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  Background:  Environmental  Data 
Standards  Council 

Data  sharing  has  become  an 
increasingly  important  aspect  of  sound 
environmental  management.  States, 
Tribes,  and  EPA  together  face  the 
critical  challenge  of  sharing  information 
among  themselves  and  with  their 
respective  stakeholders  and  public. 
Fundamental  to  the  seamless  exchange 
of  data  are  data  standards.  Data 
standards  help  improve  the  ability  of 
partners  (internal  and  external)  to 
exchange  data  efficientiy  and 
acciuately,  and  also  assist  secondary 
users  of  data  to  understand,  interpret, 
and  use  data  appropriately.  Recognition 
of  the  need  for  EPA,  States  and  Tribes 
to  develop  and  agree  upon  data 
standards  for  environmental 
infonnation  sharing  has  lead  to  the 
creation  of  the  EDSC.  Data  standards  are 
docimiented  agreements  on  formats  and 
definitions  of  data  elements.  The  EDSC 
agrees  to  develop  data  standards  only 
when  there  is  a  strong  environmental 
management  business  reason  that  would 
benefit  from  establishing  a  consistency 
in  information  exchanged. 


These  draft  standards  were  delivered 
to  the  EDSC  and  approved  for 
publication  in  the  Federal  Register  for 
a  45-day  public  comment  period.  After 
the  comment  period  announced  in  this 
Notice  is  complete,  the  EDSC  and  its 
Action  Teams  will  review  comments 
received  and  make  appropriate 
modifications.  The  EDSC  will  then 
consider  approval  of  these  data 
standards  as  appropriate.  EDSC 
approval  does  not  bind  an  individual 
agency  to  using  a  standard.  It  will  be  up 
to  the  individual  or  programs  to 
determine  if,  when,  and  how  it  might 
use  a  standard  developed  under  the 
auspices  of  the  EDSC.  It  is  the  intent  of 
EPA  to  adopt  and  implement  the 
consistent  use  of  EDSC-approved 
standards  in  its  information  systems  and 
programs. 

m.  Background  of  Draft  Data 
Standards 

A.  Draft  Data  Standard  Permit  Related 
Information 

The  EDSC  is  proposing  to  adopt  a 
revision  to  the  original  Permitting  Data 
Standard  that  was  approved  in  April 
2002.  The  original  exchange  standard 
for  permit  related  information  identified 
those  data  elements  that  are  generally 
believed  to  be  universally  applicable  to 
the  identification  and  trackiiig  of 
permits.  While  standard  terms, 
definitions  and  formats  for  these  types 
of  data  were  needed,  it  was 
subsequenUy  recognized  that  other 
information  that  is  also  conmion  to 
multiple  permitting  programs  exists  and 
should  be  included  in  the  same 
standard  rather  than  duplicate  similar 
information  in  separate  data  standards. 
As  a  result,  the  revised  draft  permitting 
data  standard  incorporates  the  original 
permitting  data  standard  and  extends 
the  original  scope  to  include 
information  germane  to  multiple 
permitting  programs. 

The  draft  Permitting  Infonnation  Data 
Standard  consists  of  data  elements  from 
the  original  Permit  Data  Standard 
organized  by  the  categories  or  data 
blocks:  Permit  Identification,  Permitted 
Featm*,  and  Permit  Administration. 
The  revised  draft  standard  also  includes 
data  elements  under  the  data  blocks: 
Facility/Featiire  Characteristic,  Control 
Methodology,  Permit  Condition, 
Reporting  Condition,  and  Monitoring 
Condition.  These  additional  data  blocks 
provide  data  elements  that  can  be  used 
to  describe  the  functional  aspects  of  a 
facility  or  feature,  as  well  as  the 
constraints  imposed  by  a  permit 
including  any  monitoring  or  reporting 
requirements,  ^e  Action  Team 
determined  that  additional  permit 


related  infonnation  will  likely  require 
program-specific  permit  standards. 

B.  Draft  Federal  Facility  Identification 
Data  Standard 

The  EDSC  is  proposing  a  Data  ' 
Standard  for  the  identification  of 
facilities  that  are  owned  or  operated,  or 
were  owned  or  operated,  by  the  Federal 
Government.  This  draft  Federal  Facihty 
Identification  Data  Standard  builds  on 
the  Facility  Identification  Data  Standard 
by  focusing  on  identification  issues  for 
a  specific  type  of  faciUty. 

Several  EPA  offices  have  specific 
programs  that  focus  on  issues  related  to 
Federal  facilities.  Other  EPA  programs 
use  naming  conventions  to  identify 
Federal  facilities  separately  from  other 
types  of  facilities.  The  reporting  forms 
for  certain  EPA  programs  include  data 
elements  that  ask  facilities  to  indicate 
whether  they  are  owned  or  operated  by 
the  Federal  government. 

Federal  facilities  are  a  diverse  class, 
having  functions  that  t3T)ically  are 
different  from  other  privately  owned 
and  operated  facilities,  thus  potentially 
posing  unique  types  of  environmental 
concerns.  Federal  faciUties  conduct 
activities  ranging  from  laimching  space 
shutties  to  managing  national  parks. 
Tracking  ownership  or  operation  of  a 
site  over  time  is  also  important  because 
certain  former  Federal  sites  can  have 
legacy  issues,  such  as  spent  miuiitions 
at  former  Department  of  Defense  sites. 

The  Draft  Federal  Facility 
Identification  Data  Standard  includes 
the  three  categories  of  data  elements,  or 
data  blocks:  Federal  Facility 
Identification  Infonnation;  Federal 
Facility  Ownership  and/or  Operation 
Information;  and  Federal  Facility 
Responsible  Party  Infbrmation.  The 
Federal  Facility  Ownership  and/or 
Operation  Information  category 
provides  a  means  of  indicating  the 
present  ownership  or  operation  of  a 
facility  that  once  was  a  Federal  facility. 
An  example  is  a  local  airport  that 
formerly  was  an  Air  Force  base.  The 
Federal  Facility  Responsible  Party 
Information  category  provides 
standardized  naming  conventions  for 
the  Federal  agencies  that  own  or  operate 
a  particidar  Federal  facility  and  for  the 
classification  of  the  ownership/ 
operation  of  a  Federal  facility. 

An  ancillary,  but  supportive  goal,  of 
the  Draft  Federal  Facility  Identification 
Data  Standard  is  to  serve  as  a  guide  for 
identifying  facilities  owned  or  operated 
by  non-Federal  governments,  such  as 
States,  tribes,  counties  or 
mimicipalities.  States  and  tribes  may 
choose  to  adopt  the  permissible  values 
and  follow  similar  naming  conventions 
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when  tracking  non-Federal  government 
facilities. 

IV.  Future  Revisions 

EDSC  standards  are  periodically 
reviewed  and  revised  as  recommended 
by  the  EDSC  or  the  stewards  of  the 
respective  data  standards.  The  most 
current  standards  will  be  posted  at 
www.edsc.org  and  www.epa.gov/edr. 

V.  Review  of  DraA  Standards  to  Date 

These  draft  standards  have  received 
significant  input  through  the 
representatives  from  EPA  programs, 
States,  and  tribal  organizations  serving 
on  the  Action  Teams  and  consulted 
though  the  development  of  the  draft 
standard.  EDSC  members  have  also 
reviewed  and  recommended  these  draft 
standards  for  this  public  comment 
process. 

Dated:  April  24,  2003. 
Mark  Luttner, 

Director,  Office  of  Information  Collection. 
Office  of  Environmental  Information. 
[FR  Doc.  03-11631  Filed  5-8-03;  8:45  am] 
BILLING  CODE  6SW-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7495-9] 

Determination  of  ttie  Waste  Isolation 
Pilot  Plant's  Compliance  With 
Applicable  Federal  Environmental 
Laws  for  the  Period  2000  to  2002 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Based  on  documentation 
submitted  by  the  U.S.  Department  of 
Energy  POE)  for  the  Waste  Isolation 
Pilot  Plant  (WIPP),  the  U.S. 
Environmental  Protection  Agency  (EPA 
or  "we")  determined  that  between  2000 
and  2002,  DOE  operated  the  WIPP 
facility  in  compliance  with  applicable 
Federal  statutes,  regulations,  and  permit 
requirements  designated  in  Section 
9(a)(1)  of  the  WIPP  Land  Withdrawal 
Act,  as  amended.  The  Secretary  of 
Energy  was  notified  of  the 
determination  via  a  letter  from  EPA 
Administrator  Christine  Todd  Whitman 
dated  May  2,  2003. 

We  made  this  determination  under 
the  authority  of  Section  9  of  the  WIPP 
Land  Withdrawal  Act  (WIPP  LWA). 
(Pub.  L.  Nos.  102-579  and  104-201.) 
Section  9(a)(1)  of  the  WIPP  LWA 
requires  that,  as  of  the  date  of  the 
enactment  of  the  WIPP  LWA.  DOE  shall 
comply  with  respect  to  WIPP  with; 
regulations  for  the  management  and 
storage  of  radioactive  waste  (40  CFR 


part  191,  subpart  A):  the  Clean  Air  Act; 
the  Solid  Waste  Disposal  Act;  the  Safe 
Drinking  Water  Act;  the  Toxic 
Substances  Control  Act;  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  and  all  other  applicable  Federal 
laws  pertaining  to  public  health  and 
safety  or  the  environment.  Section 
9(a)(2)  of  the  WIPP  LWA  requires  DOE 
biennially  to  submit  to  EPA 
documentation  of  continued  compliance 
with  the  laws,  regulations,  and  permit 
requirements  set  forth  in  section  9(a)(1). 
(DOE  must  also  submit  similar 
documentation  of  compliance  with  the 
Solid  Waste  Disposal  Act  to  the  State  of 
New  Mexico.)  Section  9(a)(3)  requires 
the  Administrator  of  EPA  to  determine 
on  a  biennial  basis,  following  the 
submittal  of  documentation  of 
compliance  by  the  Secretary  of  DOE, 
whether  the  WIPP  is  in  compliance  with 
the  pertinent  laws,  regulations,  and 
permit  requirements,  as  set  forth  at 
section  9(a)(1). 

We  determined  that  for  the  period 
2000  to  2002,  the  DOE-submitted 
dociunentation  showed  continued 
compliance  with  40  CFR  Part  191, 
subpart  A,  the  Clean  Air  Act,  the  Safe 
Drinking  Water  Act,  the  Toxic 
Substances  Control  Act,  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  With  respect  to  other  applicable 
Federal  laws  pertaining  to  public  health 
and  safety  or  the  environment,  as 
required  by  section  9(a)(1)(G),  DOE's 
documentation  also  indicates  that  DOE 
was  in  compliance  with  the  Clean  Water 
Act,  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  (FIFRA),  and 
certain  statutes  under  the  jurisdiction  of 
the  Department  of  Interior. 

This  determination  is  not  directly 
related  to,  or  a  part  of,  our  certification 
decision  regarding  whether  the  WIPP 
complies  with  EPA's  disposal 
regulations  for  transuranic  radioactive 
waste  at  40  CFR  part  191. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Stone;  telephone  number:  (214)  665- 
7226;  address:  WIPP  Project  Officer, 
Mail  Code  6PI>-N,  U.S.  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas.  TX  75202. 

Materials  related  to  this  determination 
have  been  placed  in  docket  A-98-49, 
item  II-B2-14,  located  at  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket,  Attn:  Docket  A- 
98-^9,  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Mail  Code  6102T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460.  The  docket  is  open  for 
public  inspection  from  8  a.m.  until  5:30 
p.m.,  Monday  through  Friday,  except  on 


Federal  holidays.  A  reasonable  fee  may 
be  charged  for  photocopying  services. 

Dated:  May  2.  2003. 
Christine  Todd  Whitman, 
Administrator. 

[FR  Doc.  03-11525  Filed  5-«-03;  8:45  am] 
BILLING  CODE  6S60-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  23,  2003. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
member.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu'acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  July  8,  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  Usted  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Judy 
B.  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  Internet  to  Judith- 
B.Hennan@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Judy  6. 
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Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMBITARY  INFORMATION: 

OMB  Control  No.:  3060-0919. 

Title:  CORES  CertificaUon  Form. 

Form  No.;  FCC  Form  162. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for  profit, 
not-for-profit  institution^,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  .084 
hours  (5  minutes). 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  17  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  This  form  will  be 
used  in  the  transition  period  to  certify 
entities  FCC  Registration  Number  (FRN). 
The  FRN  will  affect  approximately  60 
public-use  application  forms  and  will 
require  the  forms  to  change.  Ehiring  the 
transition  period  the  FCC  Form  162  will 
be  kept  in  effect  imtil  all  FCC  forms 
have  been  updated  with  an  FRN  block. 
Once  the  application  forms  have  been 
updated,  this  information  collection 
will  be  canceled.  The  information  will 
be  used  by  the  FCC  for  the  purpose  of 
collecting  and  reporting  on  any 
delinquent  amounts  arising  out  of  such 
person's  relationship  with  the 
Commission,  The  FRN  will  be  used 
solely  by  the  Commission  as  the  unique 
business  account  nmnber  for 
identification  purposes  only. 

Federal  Communications  Ck>nunission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-11492  Filed  5-8-03;  8:45  am] 

BILUNG  COOe  6712-01-i> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  1,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 


any  penalty  for  felling  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performante  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  teclmiques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  July  8,  2003.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Judy 
B.  Herman,  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy  B. 
Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No. :  3060-091 7. 

Title:  CORES  Registration  Form. 

Form  No.:  FCC  Form  160. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for  profit, 
not-for-profit  institutions,  state,  local  or 
tribal  government. 

Number  of  Respondents:  134,500. 

Estimated  Time  Per  Response:  .166 
hours  (10  minutes). 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Aimual  Burden:  22,327  hours. 

Annua]  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  Commission 
Registration  System  (CORES)  will  assign 
each  entity  doing  business  with  the 
Commission  with  a  FCC  Registration 
Number  (FRN)  for  collecting  and 
reporting  on  any  delinquent  amoimts 
arising  out  of  such  person's  relationship 
with  the  FCC.  The  respondents  are 
anyone  doing  business  with  the  FCC. 
These  forms  are  received  by  both 
Mellon  Bank  and  FCC  CORES  Help 


Desk  for  data  entry.  The  information 
will  be  used  for  a  standard  data 
repository  for  entity  name,  address, 
Taxpayer  Identification  Number, 
telephone  niunber,  email  address,  fax, 
contact  representative,  contact 
representative  address,  telephone,  email 
address  and  fax. 

OMB  Control  No.:  3060-0918. 

Title:  CORES  Update/Change  Form. 

Form  No.:  FCC  Form  161. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local  or 
tribal  government. 

Number  of  Respondents:  21,000. 

Estimated  Time  Per  Response:  .166 
hours  (10  minutes). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  3,486  hours. 

Aimual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  purpose  of  this 
form  is  used  to  update/change  an  entity 
name,  address,  telephone  number,  email 
address,  fax,  contact  representative, 
contact  representative  address, 
telephone  number,  email  address,  and 
fax  in  the  CORES  system.  The 
information  is  received  at  the  CORES 
Help  desk  for  data  entry/update.  The 
purpose  of  obtaining  the  FCC 
Registration  Number  (FRN)  is  for 
collecting  and  reporting  on  any 
delinquent  amotints  arising  out  of  such 
person's  relationship  with  the  FCC.  The 
respondents  are  anyone  doing  business 
with  the  Commission. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-11493  Filed  5-8-03;  8:45  am] 

BILLING  COOE  6712-01 -P 


FEDERAL  RESERVE  SYSTEM   > 

Change  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contitjl  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
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Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  23, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  R.C.  Patel.  Duluth,  Georgia,  and 
Mukesh  Patel,  Atlanta,  Georgia;  to  each 
retain  voting  shares  of  Horizon  Bancorp, 
Inc.,  Decatur,  Georgia,  and  thereby 
indirectly  retain  voting  shares  of 
Horizon  Bank,  Decatur.  Georgia. 

B.  Federal  Reserve  Bank  oi 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1 .  William  F.  Wanner,  Jr.  Revocable 
Trust  U/A  Dated  12/29/94  and  William 
F.  Wanner,  Jr.,  and  Kathleen  A.  Wanner 
as  Trustees,  all  of  Wayzata,  Minnesota; 
to  acquire  voting  shares  of  Ridgedale 
Financial  Services,  Inc.,  Minnetonka, 
Miimesota,  and  thereby  acquire  voting 
shares  of  Ridgedale  State  Bank, 
Miimetonka,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-11521  Filed  5-8-03;  8:45  am] 

BtLUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanldng  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  2,  2003. 

A.  Federal  Reserve  Bank  of  Qeveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Columbia  Bancorp,  Inc.,  Cincinnati, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Colimibia  Savings 
Bank,  Cincinnati,  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-11520  Filed  5-8-03;  8:45  amf 

BILUNG  COOE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Maximum  Per  Diem  Rates  for 
Kentucicy,  North  Carolina,  Ohio,  and 

Virginia 

AGENCY:  Office  of  Govemmentwide 

Policy,  General  Services  Administration 

(GSA). 

ACTION:  Notice  of  Per  Diem  Bulletin  03- 

1 ,  revised  continental  United  States 

(CONUS)  per  diem  rates. 

summary:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 
demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process.  An  analysis  of  FPLP 
contracting  actions  and  the  lodging  rate 
survey  data  reveals  that  the  maximum 
per  diem  rate  should  be  adjusted  to 
provide  for  the  reimbursement  of 
Federal  employees'  lodging  expenses 
covered  by  the  per  diem.  This  notice 
announces  the  new  per  diem  rates  for 
Kentucky,  North  Carolina,  Ohio,  and 
Virginia. 

DATES:  This  notice  is  effective  May  27, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

clarification  of  content,  contact  Joddy  P. 


Gamer,  Office  of  Govemmentwide 
Policy,  Travel  Management  Policy,  at 
(202)  501-4857.  Please  cite  Notice  of  Pei 
Diem  Bulletin  03-1. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  GSA  established  the  FPLP  to 
contract  directly  with  properties  in  high 
cost  travel  markets  to  make  available  a 
set  number  of  rooms  to  Federal  travelers 
at  contract  rates.  FPLP  contract  results 
along  with  the  lodging  survey  data  are 
integrated  together  to  determine 
reasonable  per  diem  rates  that  more 
accurately  reflect  lodging  costs  in  these 
areas.  In  addition,  the  FPLP  will 
enhance  the  Government's  ability  to 
better  meet  its  overall  room  night 
demand,  and  allow  travelers  to  find 
lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 
lodging  amounts  published  in  the 
Federal  Register  at  67  FR  56160,  August 
30.  2002  and  amended  at  67  FR  69634, 
November  18,  2002,  are  being  changed 
in  the  following  locations: 

State  of  Kentucky 

•  Cities  of  Hebron/Florence/ 
Covington,  including  Boone  and  Kenton 
Co\mties   . 

State  of  North  Carolina 

•  City  of  Chapel  Hill,  including 
Orange  County. 

•  City  of  Raleigh,  including  Wake 
Coimty. 

•  Cities  of  Research  Triangle  Park/ 
Diu-ham,  including  Durham  Coimty. 

State  of  Ohio 

•  City  of  Cincinnati,  including 
Hamilton  and  Warren  Counties. 

State  of  Virginia 

•  City  of  Colonial  Heights 
(independent  city). 

•  City  of  Hopewell  (independent 
city). 

•  City  of  Petersburg  (independent 
city). 

•  Prince  George  County. 

•  City  of  Richmond  (independent 
city,  but  includes  Chesterfield  and 
Henrico  Counties,  also  Defense  Supply 
Center). 

B.  Change  in  Standard  Procedure 

Since  per  diem  rates  fi^quently 
change,  effective  April  28,  2003  (see  68 
FR  22314,  April  28,  2003),  the  Office  of 
Govemmentwide  Policy  (OGP),  GSA. 
will  issue/publish  the  CONUS  per  diem 
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rates,  formerly  published  in  appendix  A 
to  41  CFR  chapter  301,  solely  on  the 
Internet  at  http://www.gsa.gov/perdiem. 
This  new  process  will  ensure  more 
timely  increases  or  decreases  in  per 
diem  rates  established  by  GSA  for 
Federal  employees  on  officicd  travel 
within  CONUS.  This  notice  advises 
agencies  of  revisions  in  per  diem  rates 
prescribed  by  OGP  for  CONUS.  Notices 
published  periodically  in  the  Federal 
Register,  such  as  this  one,  now 
constitute  the  only  notification  of 
revisions  in  CONUS  per  diem  rates  to 
agencies. 

Dated:  May  2,  2003. 
G.  Martin  Wagner. 

Associate  Administrator. 

(FR  Doc.  03-11529  Filed  5-8-03;  8:45  am] 

BILUNG  COOE  682D-14-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03135] 

Steps  to  a  HealttiierUS:  A  Community- 
Focused  Initiative  To  Reduce  ttie 
Burden  of  Asthma,  Diabetes,  and 
Obesity;  Notice  of  Availability  of  Funds 

Application  Deadline:  July  15,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C, 
sections  241(a)  and  247b(k)(2),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  93.283. 

B.  Purpose 

The  Department  of  Health  and  HimMn 
Services  (HHS),  acting  through  the 
Centers  for  Disease  Control  and 
Prevention  (CE>C),  and  combining  the 
strengths  and  resources  of  all  relevant 
HHS  agencies  and  programs,  announces 
the  availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  to  implement  the  Secretary  of 
HHS  Initiative  for  Americans  entitled 
Steps  to  a  HealthierUS  (hereafter 
referred  to  as  STEPS).  The  relevant  HHS 
agencies  and  offices  include,  but  are  not 
limited  to,  the  Administration  on  Aging, 
Administration  for  Children  and 
Families.  Agency  for  Healthcare 
Research  and  Quality,  CDC,  Centers  for 
Medicare  and  Medicaid  Services,  Food 
and  Drug  Administration,  Health 
Resources  and  Services  Administration, 
Indian  Health  Service,  National 
Institutes  of  Health,  Office  of  Disease 


Prevention  and  Health  Promotion,  and 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  hereafter 
referred  to  as  "HHS  agencies"). 

STEPS  is  a  bold  new  initiative.  The 
centerpiece  of  this  initiative  is  a  five- 
year  cooperative  agreement  program  to 
create  healthier  commimities  by 
improving  the  lives  of  Americans 
through  innovative  and  effective 
community-based  health  promotion  and 
chronic  disease  prevention  and  control 
programs. 

Sl'EPS  is  based  on  the  President's 
HealthierUS  Initiative,  which  highlights 
the  influence  that  healthy  lifestyles  and 
behaviors — such  as  making  healthful 
nutritional  choices,  being  physically 
active,  and  avoiding  tobacco  use  and 
exposure — have  in  achieving  and 
maintaining  good  health  for  persons  of 
all  ages.  STEPS  will  work  through 
public-private  partnerships  at  the 
commimity  level  to  support  community- 
driven  programs  that  enable  persons  to 
adopt  healthy  lifestyles  that  contribute 
directly  to  the  prevention,  delay,  and/ or 
mitigation  of  the  consequences  of 
diabetes,  asthma,  and  obesity. 

The  initiative's  goals  are  to: 

•  Prevent  75,000  to  100,000  Americans 
fi-om  developing  diabetes 

•  Prevent  100,000  to  150,000  Americans 
from  developing  obesity 

•  Prevent  50,000  Americans  ft-om  being 
hospitalized  for  asthma 

The  purpose  of  STEPS  is  to  enable 
conmiiuiities  to  reduce  the  burden  of 
chronic  disease,  including:  Preventing 
diabetes  among  populations  with 
prediabetes;  increasing  the  likelihood 
that  persons  with  undiagnosed  diabetes 
are  diagnosed;  reducing  complications 
of  diabetes;  preventing  overweight  and 
obesity;  reducing  overweight  and 
obesity;  and  reducing  the  complications 
of  asthma.  STEPS  will  achieve  these 
outcomes  by  improving  nutrition; 
increasing  physical  activity;  preventing 
tobacco  use  and  exposure,  targeting 
adults  who  are  diabetic  or  who  live  with 
persons  with  asthma;  increasing  tobacco 
cessation,  targeting  adults  who  are 
diabetic  or  who  live  with  persons  with 
asthma;  increasing  use  of  appropriate 
health  care  services;  improving  the 
quality  of  care;  and  increasing  effective 
self-management  of  chronic  diseases 
and  associated  risk  factors.    

The  key  to  the  success  of  STEPS  will 
be  community-focused  programs  that 
include  the  full  engagement  of  schools, 
businesses,  faith-communities,  health 
care  purchasers,  health  plans,  health 
care  providers,  academic  institutions, 
senior  centers,  and  many  other 
commimity  sectors  working  together  to 
promote  health  and  prevent  chronic 


disease.  STEPS  programs  need  to  build 
on,  but  not  duplicate,  current  and  prior 
HHS  programs  and  coordinate  fully 
with  existing  programs  and  resources  in 
the  community. 

Background 

In  the  United  States  today,  seven  of 
ten  deaths  and  the  vast  majority  of 
serious  illness,  disability,  and  health 
care  costs  are  caused  by  chronic 
diseases,  such  as  diabetes,  asthma,  and 
obesity.  Underlying  these  serious 
diseases  are  several  important  risk 
factors  that  can  be  modified  years  before 
they  contribute  to  illness  and  death. 
Three  risk  factors — poor  nutrition,  lack 
of  physical  activity,  and  tobacco  use  and 
exposure — are  major  contributors  to  the 
nation's  leading  causes  of  death  abd 
must  be  addressed  as  part  of  this 
initiative.  The  first  two  of  these  risk 
factors  contribute  primarily  to  obesity 
and  diabetes.  Tobacco  use  contributes 
primarily  to  asthma,  but  it  also 
contributes  to  the  risk  of  poor 
circulation  and  heart  disease  among 
those  who  have  diabetes.  Research  has 
demonstrated  a  clear  link  between 
exposure  to  tobacco  smoke  and 
exacerbation  of  asthma,  and  has 
provided  evidence  of  a  causal  link 
between  exposure  to  tobacco  smoke  and 
the  development  of  asthma.  Research 
has  also  shown  that  smoking  heightens 
the  risk  for  diabetes-related 
complications  of  nem-opathy  and 
nephropathy;  cigarette  use  has  been 
shown  to  be  a  significant  risk  factor  for 
death  by  coronary  heart  disease  in  type 
2  diabetes.  By  requiring  recipients  to 
address  nutrition,  physical  activity,  and 
tobacco  use  as  core  components  of  their 
community  interventions,  STEPS 
programs  will  reduce  the  burden  of 
diabetes,  asthma,  and  obesity. 

Efforts  to  address  risk  factors  and 
disease  management  through  improved 
health  care  access,  health  care 
utilization,  health  care  quality,  and  self- 
management  skills,  including  adherence 
to  medication  and  other  health 
regimens,  also  may  be  addressed  as  part 
of  this  initiative.  While  payment  for 
health  care  services  is  not  an  allowable 
expense  under  this  program 
announcement,  increasing  access  to  and. 
use  of  diagnostic  screening  and 
improved  treatment  can  be 
accomplished  in  four  primary  ways:  (ll 
Identifying  existing  services  and 
resources  in  the  community  and 
linking/referring  persons  to  treatment; 
(2)  educating  health  care  providers  on 
current  standards  of  care  and  methods 
for  implementing  those  standards;  (3) 
developing  consumer  awareness  and 
demand  for  quality  health  care  (e.g., 
using  media  to  promote  increased 
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demand  for  vaccinations,  appropriate 
screenings,  and  treatment);  (4)  helping 
bealtli  care  providers  implement 
effective  office-based  strategies,  such  as 
patient  reminder  systems,  that  help 
ensure  timely  and  appropriate  care. 

This  cooperative  agreement  is 
designed  to  establish  community-based, 
coordinated,  comprehensive  health 
promotion,  prevention,  and  control 
programs  of  siifficient  intensity  and 
durability  to  create  sustainable  change 
and  thereby  achieve  the  "Healthy 
People  2010"  objectives  shown  in 
Attachment  A.  All  referenced 
attachments  are  posted  with  this 
announcement  on  the  CDC  Web  site 
(http://www.cdc.gov).  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements". 

Resoiuces  useful  to  the  preparation  of 
applications  and  in  support  of  program 
implementation  are  available  in 
Attachment  B. 

Cooperative  agreement  recipients  are 
expected  to  participate  fully  in 
coordinated  monitoring  and  evaluation 
activities  that  include  collecting  and 
reporting  common  performance 
measures  as  well  as  participating  in  an 
independent,  external  evaluation  to 
measure  the  impact  of  STEPS. 

C.  Eligible  Applicants 

Cities,  urban  communities,  states,  and 
Tribes  or  Tribal  consortia  are  eligible 
under  this  announcement.  The  District 
of  Columbia,  other  large  cities,  and 
urban  communities  (defined  as  a 
contiguous  geographic  area  (including 
coimties)  with  a  population  exceeding 
400,000  persons)  with  substantial 
expertise  and  infrastructiire  for  the 
design,  delivery  and  evaluation  of 
chronic  disease  prevention  and  control 
interventions  can  apply  directly  under 
this  announcement  (hereafter  referred  to 
as  "Large  City  and  Urban  Community" 
applicants).  Federally  recognized  Tribal 
Governments,  Regional  Area  Indian 
Health  Boards,  Urban  Indian 
organizations,  and  Inter-Tribal  Councils 
which  serve  10,000  or  more  American 
Indians/ Alaskan  Natives  in  their 
catchment  area(s)  can  apply  directly 
under  this  announcement  (hereafter 
referred  to  as  "Tribal"  applicants).  All 
other  communities,  not  otherwise 
included  in  the  applications  above,  may 
be  eligible  for  awards  imder  state 
applications  (hereafter  referred  to  as 
"State-Coordinated  Small  City  and 
Rural  Community"  applicants). 

In  determining  eligibility.  Large 
Community  and  Urban  Commiinity 
applicants  must  meet  the  criteria  under 
number  1  below.  Tribal  applicants  must 
meet  the  criteria  under  number  2  below, 
and  State-Coordinated  Small  Cities  and 


Rural  Community  applicants  must  meet 
the  criteria  under  number  3  below. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not  be 
ehgible  for  the  receipt  of  Federal  funds 
constituting  an  award,  grant,  contract,  or  any 
other  form. 

1 .  Large  City  and  Urban  Community 
Applicants 

The  official  local  health  department 
(or  its  bona  fide  agent),  or  its  equivalent, 
as  designated  by  the  mayor,  county 
executive,  or  other  equivalent 
governmental  official,  will  serve  as  the 
lead/fiduciary  agent  for  a  Large  City  and 
Urban  Commimity  application.  For  this 
announcement,  the  term  "large  cities 
and  urban  commimities"  is  defined  as 
any  contiguous  geographic  area 
(including  counties)  with  a  population 
exceeding  400,000  persons.  The  District 
of  Columbia  is  eligible  to  apply  for 
funding  under  this  section  of  the 
program  announcement.  Large  City  and 
Urban  Community  Applicants  can 
specify  an  intervention  area  that  is 
smaller  than  the  entire  city  or 
community,  but  the  intervention  area 
must  be  geographically  contiguous  and 
must  include  a  population  of  at  least 
150,000  residents,  but  not  more  than 
500,000  residents.  Only  one  application 
will  be  accepted  from  each  eligible  large 
city  and  urban  community. 

2.  Tribiil  Applicants 

Federally  recognized  Tribal 
Governments,  Regional  Area  Indian 
Health  Boards,  Urban  Indian 
organizations,  and  Inter-Tribal  Coimcils 
as  designated  by  the  Principal  Tribal 
elected  official  or  chief  executive  officer 
will  serve  as  the  lead/fiduciary  agency 
for  tribal  applications.  Each  tribal 
application  must  include  a  minimum 
population  of  10,000  American  Indians/ 
Alaskan  Natives  within  a  defined 
geographic  area  or  set  of  areas  that  may 
or  may  not  be  geographically 
contiguous. 

3.  State-Coordinated  Small  City  and 
Ruml  Community  Applicants 

The  official  state  health  department 
(or  its  bona  fide  agent),  or  its  equivalent, 
as  designated  by  the  Governor,  is  to 
serve  as  the  lead/fiduciary  agency  for 
Small  City  and  Rural  Community 
applications.  For  this  annoiincement, 
the  term  "State"  includes  the  50  states, 
the  Co^unonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 


Palau.  States  must  identify  two  to  four 
communities  of  total  resident  size  not  to 
exceed  800,000  persons  combined.  Each 
selected  community  must  be 
geographically  contiguous  and  include  a 
minimum  population  of  10,000  persons. 
Neighboring  small  or  rural  counties  may 
be  grouped  together  to  form  a  single, 
contiguous  "community."  States  are 
strongly  encouraged  to  include  diverse 
communities  that  vary  in  size  and 
location.  HHS  anticipates  funding  some 
programs  that  encompass  rural 
communities  as  well  as  small  cities. 
Only  one  application  will  be  accepted 
from  each  state. 

D.  Funding 

Availability  of  Funds 

Approximately  $13,650,000  is 
available  in  FY  2003  to  fund  STEPS.  Of 
this  amoimt,  approximately  $9,000,000 
is  available  to  fund  9  to  1 2  Large  City 
and  Urban  Commiuiity  applications.  It 
is  expected  that  the  average  award  will 
be  $1,000,000  and  will  range  from 
$750,000  to  $1,250,000.  Approximately 
$250,000  is  available  to  fund  one  Tribal 
application.  Of  the  total  amoimt 
available,  approximately  $4,400,000  is 
available  to  fund  up  to  four  State- 
Coordinated  Small  City  and  Rural 
Community  application.  It  is  expected 
that  the  average  award  will  be 
$1,500,000  and  will  range  from 
$1,000,000  to  $2,000,000.  State  Health 
Departments  must  ensure  that  75 
percent  of  the  total  STEPS  award  is 
distributed  on  an  aimual  basis  to  the 
identified  communities  in  the  state- 
coordinated  application  within  four 
months  of  the  award  date,  and  that  the 
remaining  funds  are  used  to  support  the 
funded  communities  through  technical 
assistance  and  other  means. 

It  is  expected  that  awards  will  begin 
on  or  about  September  22,  2003,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  It  is  expected  that  projects 
will  emphasize  program  assessment  and 
evaluation  during  the  first  two  years  of 
funding.  Continuation  awards  and  level 
of  funding  within  an  approved  project 
period  (FY  2004  through  FY  2007)  will 
be  based  on  the  availability  of  funds  and 
satisfactory  progress  in  achieving 
performance  measures  as  evidenced  by 
required  progress  reports. 

Funding  for  FY  2004  and  beyond  is 
expected  to  range  from  $2,000,000  to 
$3,000,000  for  each  Large  City  and 
Urban  Community  recipient;  $300,000 
to  $1,000,000  for  each  Tribal  recipient; 
and  from  $4,000,000  to  $10,000,000  for 
each  State-Coordinated  Small  City  and 
Rural  Community  recipient.  It  is  also 
anticipated  that  additional  FY  2004 
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resources  may  enable  the  Secretary  to 
fund  additional  prevention  initiatives 
based  on  this  announcement  or  a 
separate  announcement.  . 

Applicants  funded  for  the  first  time  in 
FY  2004  will  be  required  to  submit  a 
revised  work  plan  and  budget  in  order 
to  receive  funds  at  FY  2004  funding 
levels  during  their  first  year  of  funding. 

Pending  availability  of  funds, 
beginning  in  FY  2004  and  each  of  the 
remaining  years  of  this  program 
announcement  (September  22,  2004 
through  September  21,  2007),  there  may 
be  an  open  season  for  new  competitive 
applications.  Specific  guidance  will  be 
provided  with  exact  application  due 
dates  and  funding  levels  each  year. 

Recipient  Financial  Participation 

Matching  funds,  that  is,  a  specific 
percentage  of  program  costs  that  must 
be  contributed  by  a  recipient  in  order  to 
be  eligible  for  this  aimouncement,  are 
not  required.  Applicants  are 
encouraged,  however,  to  identify 
financial  and  in-kind  contributions  from 
their  own  organization  and  their 
partners  to  support  and  sustain  the 
activities  of  this  program 
announcement.  Program  applications 
that  include  private  partners  who 
contribute  in-kind  or  funding  support 
and  incentives  to  these  efforts  are 
strongly  encouraged. 

Funding  Preferences 

Preference  in  funding,  based  on  well- 
dociunented  data,  may  be  given  to 
ensure: 

•  Inclusion  of  populations 
disproportionately  affected  by  chronic 
disease  and  associated  risk  factors. 

•  Inclusion  of  geographic  areas  with 
high,  age-adjusted  rates  of  chronic 
disease  and  associated  risk  factors. 

•  Geographic  distribution  of  STEPS 
programs  nationwide. 

•  Inclusion  of  communities  of  varying 
sizes,  including  rural,  suburban,  and 
urban  communities. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  expand,  enhance,  or 
complement  existing  activities  to 
accomplish  the  objectives  of  this 
program  announcement.  Funds  may  be 
used  to  pay  for,  but  are  not  limited  to: 
staffing,  consultants,  contractors, 
materials,  resources,  travel,  and 
associated  expenses  to  implement  and 
evaluate  intervention  activities  such  as: 
promoting  healthy  food  choices  in 
away-from-home  settings;  encouraging 
restaurants  to  label  heart-healthy  menu 
items;  establishing  community  walking 
programs;  helping  schools,  worksites, 
shopping  malls,  senior  centers,  and 


other  community  locations  establish 
health-promoting  programs  and 
environments;  establishing  community- 
based  education,  exercise,  healthy 
nutrition,  and  smoking  cessation 
programs  in  accessible  locations: 
educating  health  plans  and  providers 
regarding  standards  for  preventive 
health  care  practices  and  how  to  fully 
implement  them;  enhancing  office- 
based  systems  to  ensure  that  persons 
with  chronic  disease  are  called  for 
routine  exams  and  other  follow-up; 
using  information  technology  (such  as 
the  web  and  email)  to  communicate 
with  people  with  chronic  disease  or 
associated  risk  factors;  developing 
community  support  groups  for  persons 
with  chronic  disease  or  associated  risk 
factors;  conducting  awareness  and 
media  campaigns  to  educate  persons 
about  their  risk  of  chronic  disease  and 
what  actions  to  take;  using  health  risk 
appraisals  such  as  the  American 
Diabetes  Association's  self-assessment 
risk  tool,  "Take  the  Test/Know  Your 
Score";  conducting  community-based 
outreach  to  high-risk  individuals, 
encouraging  them  to  seek  appropriate 
care;  establishing  telephone  hotlines  for 
tobacco  cessation  and  other  health 
information  needs;  training  lay  health 
workers  ("promotoras")  to  conduct 
health  promotion  programs. 

Funds  received  under  this 
announcement  may  not  be  used  to 
supplant/replace  existing  local,  state,  or 
federal  funds  or  activities.  Cooperative 
agreement  funds  may  not  be  used  for 
direct  patient  care,  diagnostic  medical 
testing,  patient  rehabilitation, 
pharmaceutical  purchases,  facilities 
construction,  lobbying,  basic  research  or 
controlled  trials. 

Lead/fiduciary  agencies  will  be 
eligible  to  receive  up  to  five  percent  of 
their  total  award  for  indirect  costs. 

Direct  Assistance 

Direct  assistance,  that  is,  assistance 
provided  by  the  Federal  government  in 
the  form  of  Federal  employee  staffing 
when  detailed  to  the  recipient  (pay, 
allowances,  and  travel),  supplies,  or 
equipment  in  lieu  of  cooperative 
agreement/financial  assistance  funds,  is 
not  available  as  part  of  FY  2003  STEPS 
awards.  Direct  assistance  in  lieu  of  cash 
may  be  available  in  subsequent  years. 

E.  Program  Requirements 

All  recipient  activities  funded  imder 
this  program  annoimcement  need  to 
coordinate  with  and  reinforce,  but  not 
duplicate,  related,  existing  federal,  state, 
and  local  activities.  In  conducting 
activities  to  achieve  the  purpose  of  this 
program  announcement.  Large  Cities 
and  Urban  Community  applicants  will 


be  responsible  for  the  activities  listed 
under  niunber  1  below.  Tribal 
applicants  for  the  activities  listed  imder 
number  2  below,  State-Coordinated 
Small  City  and  Rural  Community 
Applicants  for  the  activities  listed  under 
number  3  below,  and  HHS  Agencies  for 
the  activities  listed  under  number  4 
below.  All  recipients  must  address  both 
community  and  school-based 
components. 

1 .  Large  City  and  Urban  Commuruty 
Recipient  Activities 

(a)  Fiduciary  Responsibilities 

i.  Lead  Agency.  Establish  the  lead/ 
fiduciary  agency  to  be  the  local  health 
department  (or  its  bona  fide  agent)  or  its 
equivalent  as  designated  by  the  mayor, 
coimty  executive,  or  other  equivalent 
governmental  official. 

ii.  Allocate  Funds.  Allocate  and 
disperse  funds  to  the  local  education 
agency  or  agencies  responsible  for 
schools  within  the  intervention  area, 
and  additional  key  partners  and 
collaborators  to  implement  recipient 
activities.  Include  adequate  funds  to 
participate  fully  in  the  substantial  data 
collection  and  evaluation  activities 
associated  with  this  award. 

iii.  Contract  Services.  Contract  for 
services,  as  needed,  to  accomplish  the 
objectives  of  this  program 
aimouncement. 

vi.  Link  Budget  to  Performance. 
Provide  integrated  progress  and 
financial  reports  that  link  the 
performance  and  expenditures  of  the 
local  health  department  and  all  key 
partners. 

v.  Sustainability.  If  funded  for  years 
three  through  five,  engage  in  efforts  that 
will  sustain  successful  interventions  on 
a  long-term  basis. 

(b)  Community  Consortium 

Identify  key  partners  and  coalitions 
that  focus  on  the  prevention  and  control 
of  chronic  disease  and  associated  risk 
factors.  Build  an  alliance  of  partnerships 
and  coalitions  committed  to 
participating  actively  in  the  plaiming, 
implementation,  and  evaluation  of 
STEPS.  Effective  partnerships  are 
central  to  the  success  and  sustainability  . 
of  STEPS.  Key  partners  should 
demonstrate  a  high-level  commitment  to 
the  initiative  by  their  willingness  to 
invest  expertise,  leadership,  persoimel, 
and  other  resources  in  the  success  of  the 
project. 

Partners  must  include,  but  are  not- 
limited  to,  the  mayor's  office  (or 
equivalent);  local  and  state  health 
departments;  local  and  state  education 
agencies;  key  community,  health  care, 
voluntary,  and  professional 


25038 


Federal  Register / Vol.  68.  No.  90 /Friday.  May  9.  2003/Notice8 


organizations;  business,  community, 
and  ^th-based  leaders;  and  at  least  one 
lay  person  representative  of  the 
population  to  be  served.  Other  partners 
may  include,  but  are  not  limited  to, 
existing  community  coalitions 
(especially  those  akeady  focusing  on 
chronic  diseases),  Federally  Qualified 
Health  Centers  including  community 
health  centers  *,  worksite  wellness 
programs,  health  care  purchasers,  health 
plans,  unions,  health  care  providers  for 
form  and  migrant  workers  and  their 
families,  school-based  and  school- 
linked  clinics,  health  care  providers  for 
the  homeless,  primary  care  associations, 
social  service  providers,  health 
maintenance  organizations,  private 
providers,  hospitals,  universities, 
schools  of  public  heeilth,  academic 
health  centers,  organizations  that  serve 
yoimg  children  and  youth,  parks  and 
recreation  departments,  departments  of 
transportation,  public  housing 
authorities,  state  Medicaid  officials, 
service  organizations,  food 
manufacturers  and  distributors,  aging 
services  organizations,  senior  centers, 
community  action  groups,  consumer 
groups,  and  the  media. 

Note:  *  Consolidated  Health  Centers  under 
Section  330.  of  the  Public  Health  Service  Act 
are  conunonly  referred  to  as  community 
health  centers.  They  include  centers  that 
tailor  resources  for  populations  such  as  low- 
income  persons,  the  uninsured,  homeless 
people,  migrant  auid  seasonal  farm  workers, 
and  public  housing  residents. 

(c)  Leadership,  Coordination,  and 
Management 

i.  Leadership  Team.  Establish  and 
coordinate  a  leadership  team 
responsible  for  overseeing  project 
activities,  establishing  and  maintaining 
an  organizational  structure  and 
governance  for  the  community 
consortiimi  (including  decision-making 
procedures),  determining  the  project 
budget  and  subcontracts,  and 
participating  in  project-related  local  and 
national  meetings.  The  leadership  team 
must  include,  but  is  not  limited  to,  the 
local  health  department,  the  local 
education  agency  or  agencies,  and  other 
key  leaders  from  the  community, 
ii.  Project  Staff.  Establish  and 
maintain  paid  project  staff  to  include  a 
full-time  project  coordinator  with 
management  experience  in  risk  factor 
interventions  and  community-based 
chronic  disease  prevention  and  control. 
Other  part-time  or  full-time  staff, 
contactors,  and  consultants  must  be 
sufficient  in  number  and  expertise  to 
ensure  project  success  and  have 
demonstrated  skills  and  experience  in 
coalition  and  partnership  development, 
■  community  mobilization,  health  care 


systems,  public  health,  program 
evaluation,  epidemiology,  data 
management,  health  promotion,  policy 
and  environmental  interventions,  health 
care  quality  improvement, 
communications,  resource  development, 
school  health,  and  the  risk  factor  and 
disease  areas  targeted  by  theprogram. 
iii.  Project  Management.  The  project 
coordinator  with  the  other  project  staff 
and  leadership  team,  should: 

a.  Encourage  active  participation  of 
consortium  members  in  project 
activities  and  decisions,  through  regular 
meetings  and  other  proactive  methods 
of  commimication 

b.  Actively  oversee  all  project 
activities  during  their  planning, 
development,  implementation,  and 
evaluation  phases 

c.  Track  performance  in  relationship 
to  the  achievement  of  short-term  and 
intermediate  outcomes  and  budgetary 
expenditures 

d.  Seek  technical  assistance  fit)m  the 
State,  HIIS  agencies,  other  Federal 
agencies,  other  recipients,  national 
voluntary  organizations,  universities,  or 
other  sources 

e.  Keep  the  Project  Officer  informed 
and  seek  Project  Officer  input  and 
assistance 

f.  Take  corrective  action  promptly 
when  necessary  to  ensure  project 
success  

g.  Participate  in  STEPS-wide  program 
evaluations. 

iv.  Coordinate  with  State  Plans  and 
Activities.  Ens\ire  that  commimity 
objectives,  activities,  and  interventions 
are  consistent  with  and  supportive  of 
state  plans  and  activities  for  the 
prevention  and  control  of  diabetes, 
asthma,  obesity,  and  associated  risk 
factors.  Ensure  that  community 
objectives,  activities,  and  interventions 
do  not  duplicate  existing  efforts. 

(d)  Community  Action  Plan, 
Commimity  and  School-Based 
Interventions 

Identify  and  implement  high  priority, 
eligible  intervention  strategies  proven  to 
prevent  and  control  diabetes,  asthma, 
and  obesity.  To  establish  such  priorities, 
communities  must  examine  their 
chronic  disease  burden,  at-risk 
populations,  current  services  and 
resources,  and  partnership  capabilities 
to  develop  a  comprehensive  community 
action  plan. 

Communities  can  select  particular 
areas  of  programmaticfocus  within 
S'tEPS.  However,  all  communities  miist 
address  nutrition,  physical  activity,  and 
tobacco  use  and  exposing  since  these 
areas  will  positively  impact  primary 
and/or  secondary  prevention  in 
diabetes,  asthma,  and  obesity. 
Additionally,  communities  are  expected 


to  implement  other  specific 
interventions  to  reduce  the  burden  of 
the  diseases/conditions  addressed  by 
STEPS  (asthma,  diabetes,  and  obesity). 
Such  interventions  migh*.  include:  (1) 
Conducting  community-wide  campaigns 
to  implement  a  diabetes  assessment 
questionnaire  {e.g.,  American  Diabetes 
Association's  "Are  You  at  Risk?");  (2) 
promoting  quality  care  by  providing 
health  oRre  settings  with  effective 
systems  for  handling  referrals,  follow- 
ups,  and  patient  reminder  systems;  and 
(3)  providing  training  for  health  care 
providers  on  how  to  establish  effective 
asthma  care  plans  with  patients  and 
their  families. 

i.  Community  Interventions.  Programs 
are  expected  to  employ  multiple, 
evidence-based  public  health  strategies 
based  on  the  existing  and  emerging 
research  base  and  careful  scientific 
reviews  such  as  the  Guide  to 
Community  Preventive  Services  (http:// 
www.thecommunityguide.oTg/),  the 
Guide  to  Clinical  Preventive  Services    . 
(http://www.odphp.osophs.dhhs.gov/ 
pubs/guidecps/}  and  http:// 
www.ahrq.gov/clinic/prevnew.htm),  and 
the  National  Registry  for  Effective 
Programs  [http:// 
modeIprograms.samhsa.gov/ 
template. cfm?page=nrepbutton). 
Effective  public  health  stra|egies  may 
include  changes  to  the  socieil  and 
physical  environments;  health 
promotion,  public  education,  and 
information;  media  and  other 
communication  strategies;  technological 
advances;  economic  incentives  and 
disincentives;  system  improvements; 
provider  education  and  medical  office- 
based  improvement  strategies.  (See 
Attachment  C  for  additional,  example 
intervention  strategies). 

While  project  activities  should  reach 
all  persons  in  an  identified  intervention 
area,  special  efforts  should  be  taken  to 
ensure  focus  on  populations  with 
disproportionate  burden  of  chronic 
diseases/conditions  who  also  tend  to 
experience  disparities  in  access  to  and 
use  of  preventive  and  health  care 
services.  Populations  of  special  focus 
might  include  racial  and  ethnic 
minorities,  low-income  persons,  the 
medically  underserved,  persons  with 
disabilities,  and  others  with  special 
needs.  Programs  must  be  cidturally 
competent,  and  meet  the  health  literacy 
and  linguistic  needs  of  target 
popiilations  in  the  intervention  area. 

Pro-ams  should  optimize  resources 
by  coordinating  and  partnering  with 
existing  programs  and  resources  in  the 
commimity,  surrounding  areas,  and  the 
state  (e.g.,  state  incentive  grant 
programs).  Programs  should  expand  the 
resources  available  through  public- 
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private  ventures,  foundation  grants^    ' 
public  funding,  and  in-kind 
contributions  in  order  to  achieve  and 
sustain  STEPS  outcomes  ^ 

CoUabcM^tive  partnerships  with,  for 
example,  professional  organizations; 
health  care  providers,  employers/ 
purchasers,  and  plans;  faith-based 
organizations;  schools;  child  care,  early 
childhood  programs,  and  other 
organizations  that  serve  children  and 
youth;  senior  centers  or  service 
organizations;  primary  care  associations; 
area  health  education  centers; 
community  health  centers;  local, 
regional,  and  state  chapters  of  national 
chronic  disease  organizations  (e.g.,  the 
American  Diabetes  Association,  the 
American  Heart  Association,  the 
American  Lung  Association,  the  Asthma 
and  Allergy  Foundation  of  America,  the 
American  Cancer  Society);  and  many 
others  will  be  key  to  reaching  affected 
populations  and  delivering  and 
sustaining  effective  programs.  Strong, 
cooperative  linkages  between  clinicai 
preventive  care  and  community  public 
health  should  be  established  and 
maintained. 

With  direction  and  coordination  fi'om 
the  leadership  team,  the  community 
consortium  should  develop  and 
implement  priority  community  health 
interventions  to  prevent  and  control 
diabetes,  asthma,  obesity,  and 
associated  risk  factors  in  the  identified 
intervention  area.  Such  interventions 
may  include: 

a.  Actively  engaging  members  of  the 
intended  audience  in  community 
assessments,  program  planning 
(including  establishing  program  goals 
and  specifying  intervention  content  and 
design),  delivery,  evaluation,  and 
program  improvement. 

b.  Supporting  community-based 
initiatives  to  increase  physical  activity, 
improve  nutrition,  and  eliminate 
tobacco  use  and  exposure. 

c.  Increasing  healthy  food  choices  in 
restaurants,  grocery  stores,  vending 
machines,  worksites,  shopping  malls, 
senior  centers,  and  other  community 
settings,  http://www.cdc.gov/nccdphp/ 
dnpa/obesity/index.htm 

a.  Increasing  access  to  and  use  of 
attractive  and  safe  locations  for  engaging 
in  physical  activity. 

e.  Increasing  access  to  and  use  of 
effective  cessation  programs  for  persons 
who  use  tobacco,  targeting  adults  who 
are  diabetic  or  who  live  with  persons 
with  asthma,  [http:// 
www.surgeongeneTtJ.gov/tobacco/ 
default.htm) 

I.  Improving  strategic  communication 
through  the  use  of  media  and 
information  technologies  to  improve 
public  awareness  and  motivation  to 


establish  hed^thy  nutrition,  physical  ' 
activity,  and  avoidance  of  tobacco  use. 

g.  Developihg  supportive 
enviltonments  to  complement  and 
sustain  individual  change  efforts, 

h.  Providing  social  support, 
reinforcement,  and  inducements  to 
make  healthy  choices. 

i.  Enlisting  the  support  of 
organizations  and  settings  (e.g.,  after 
school  programs,  worksites,  youth- 
serving  organizations,  families,  faith- 
based  organizations,  senior  centers,  and 
health  care  partners)  to  encourage  and 
support  healthy  behavior. 

j.  Working  with  health  care  providers, 
health  plans,  and  employer/purchasers 
to  increase  the  use  of  evidence-based 
preventive  care  practices. 

k.  Improving  access  to  and  utilization 
of  quality  health  care  services  for 
primary  and  secondary  prevention  of 
the  Steps  diseases/conditions  (asthma, 
diabetes,  and  obesity). 

1.  Increasing  self-management  skills, 
including  adherence  to  medication  and 
other  health  regimens,  among  persons 
with  established  risk  factors  or  chronic 
disease. 

m.  Ensuring  adequate  provider     " 
education,  including  strategies  to 
implement  national  guidelines  on 
quality  care,  and  improving  provider 
communication  and  counseling  skills. 

n.  Educating  persons  with  chronic 
disease  on  the  proper  management  of 
their  disease  and  the  importance  of 
seeking  early,  appropriate  care  to 
prevent  and  minimize  complications. 

o.  Raising  levels  of  health  literacy  to 
enable  persons  to  make  informed  health 
decisions. 

ii.  School  interventions.  With 
guidance  fitim  the  local  education 
agency  or  agencies,  implement  school 
health  interventions  to  prevent  and 
control  diabetes,  asthma,  and  obesity  in 
the  same  intervention  area  being  served 
by  the  community  interventions.  Such 
interventions  may  include: 

a.  Identifying  or  establishing  a  full- 
time  school  health  program  coordinator 
and  School  Health  Council  to  direct 
project  activities  and  assist  in  their 
implementation.  See  the  American 
Cancer  Society's  Guide  on  the  Role  of 
the  School  Health  Coordinator  and 
Guide  to  School  Health  Councils. 
(http://www.schoolhealth.info) 

h.  Reviewing  and  strengthening  the 
schools'  health-related  policies  and 
instructional  programs  using  the  CDC's 
School  Health  Index  (http:// 
www.cdc.gov/nccdphp/dash/SHl/),  and 
the  National  Association  of  State  Boards 
of  Education's  Fit,  Healthy  and  Ready  to 
Learn:  A  School  Health  Policy  Guide. 
(http://www.nasbe.org/HealthySchools/ 
fithealthy.mgi) 


c.  Providing  adequate  physical 
education  for  all  students  throughout 
the  school  year  and  increasing 
opportimities  for  physical  activity 
through  recess,  intramural  activities, 
and  other  offerings,  (http:// 

www.  cdc.gov/nccdphp/dash/ 

healthtopics/physicaljactivity/ 

guidelines/index.htm) 

d.  Providing  professional 
development  for  staff  to  enable  them  to 
deliver  effective,  skills-based  health 
instruction  for  students  (http:// 
www.nasn.org/). 

e.  Implementing  staff  wellness 
programs  that  include  health 
assessment,  health  promotion,  and 
health  management  components. 

f.  Ensuring  that  school  food  service 
persoimel  are  qualified  and  trained  in 
the  use  of  United  States  Department  of 
Agriculture  (USDA)  guidelines  for 
healthy  eating. 

g.  Wherever  food  is  served  in  school, 
make  appealing  foods  available  that  are 
low  in  fat,  sodium,  and  added  sugars. 
Limit  the  sale  and  distribution  of  foods 
of  minimal  nutritional  value,  (http:// 
www.cdc.gov/nccdphp/dash/ 
healthtopics/nutrition/guidelines/ 
index.htm) 

h.  Establishing  a  tobacco-fi-ee  school 
enviroimient  that  prohibits  tobacco  use 
on  school  property,  in  school  vehicles, 
at  school-sponsored  events  (on  and  off 
school  property)  for  students,  staff,  and 
visitors,  at  all  times  in  order  to  reduce 
potential  exposure  to  those  with  asthma 
Offer  or  refer  students  and  staff  to 
school-  or  community-based  tobacco  use 
cessation  programs,  targeting  those  who 
have  diabetes  or  who  live  with  persons 
with  asthma,  (http://www.cdc.gov/ 
nccdphp/dash/healthtopics/tobacco/ 
guidelines/index.htm) 

i.  Alleviating  indoor  air  quality 
problems  caused  by  allergens  and 
irritants  such  as  smoke,  dust,  mites, 
molds,  warm-blooded  animals,  and 
cockroaches. 

j.  Establishing  management  and 
support  systems  for  students  with 
targeted  health  problems.  Ensure 
communication  and  coordination 
among  students,  families,  relevant 
school  staff,  and  community  health  and 
mental  health  providers. 

k.  Coordinating  school,  fomUy,  and 
community  efforts.  Assist  families  to 
support  a  healthy  lifestyle  for  their 
children  and  families.  Link  school 
efforts  to  community  programs  and 
activities. 

1.  Working  with  school-based  and 
school-linked  clinics,  assist  students 
and  families  in  meeting  their  chronic 
disease-related  health  needs. 
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(e)  Updated  Community  Action  Plans 

Within  the  first  eight  months,  finalize 
a  five-year  community  action  plan, 
based  on  the  guidelines  of  this 
announcement,  the  preliminary  plan 
submitted  with  this  application,  input 
from  the  application  review  process, 
newly  available  community 
information.  HHS  agencies  and  other 
sources  of  technical  support,  and 
continuing  discussions  with  the 
community  consortium.  Base  your 
revised  action  plan  on  a  logic  model 
that  serves  as  the  foundation  for 
prioritizing,  planning,  and  budgeting 
interventions,  program  management, 
and  program  sustainability  (See 
Attachment  B  for  references  regarding 
logic  model  development  and  use). 
Review  and  update  the  community 
action  plan  annually  to  reflect 
commvmity  needs,  opportunities, 
resources,  and  program  evaluation 
findings. 

(f)  Project  Monitoring  and  Evaluation 

i.  Risk  Factor  Surveillance.  Work  with 
the  state  health  department  «nd  CDC  to 
expand  existing  smveillance 
mechanisms  to  collect  representative 
Behavioral  Risk  Factor  Surveillance 
System  (BRFSS)  baseUne  data  for  1,500 
to  2,000  adults  within  the  intervention 
area,  and  repeat  such  assessments  on  an 
annual  basis,  {http://www.cdc.gov/ 
brfss/] 

Work  with  the  state  education  agency 
and  CDC  to  collect  representative 
baseline  data  fFom  the  Youth  Risk 
Behavior  Surveillance  System  (YRBSS) 
(including,  at  a  minimum,  information 
on  nutrition,  physical  activity,  asthma, 
and  tobacco)  for  1,500  to  2,000  middle 
and/or  high  school  students  within  the 
intervention  area,  and  repeat  such 
assessments  on  at  least  a  biennial  basis. 
(http://www.cdc.gov/nccdphp/dash/ 
yrbs/ about_yTbss.htm) 

ii.  Existing  Data  Sources.  Identify 
existing  data  sources  that  can  be  used  to 
design  and  monitor  STEPS 
interventions,  including  hospital 
discharge  data;  medical  care  practice 
data;  vital  statistics  data;  Women, 
Infants,  and  Children  (WIC)  data; 
commimity  health  centers  data; 
Medicaid  and  Medicare  data;  school 
data  such  absentee  rates,  academic, 
health,  and  risk  information;  and  other 
sources  of  information  about  individual, 
group,  or  community  health  status, 
needs,  and  resources. 

iii.  Common  Performance  Measures. 
STEPS  recipients  wiU  participate  in 
establishing  a  common  set  of  core 
performance  measures  to  track  the 
number  and  types  of  persons  served  by 
various  intervention  strategies  and  the 


achievement  of  related  short-term, 
intermediate,  and  long-term  outcomes. 
Recipients  must  agree  to  collect  and 
report  on  core  performance  measxu^s 
using  standardized  methodology  to 
docimient  how  intervention  strategies 
are  being  implemented  and  are 
successfully  addressing  STEP  priorities. 
Performance  goals  should  show  the  link 
between  program  activities  and  the 
achievement  of  the  initiative's 
overarching  goals.  See  Attachment  A  for 
selected  "Healthy  People  2010" 
objectives  that  are  anticipated  to  form 
part  of  the  core  performance  measuires. 

iv.  Comprehensive  Evaluation  Plan. 
Agree  to  participate  fully  in  a  STEPS- 
wide  independent,  external  evaluation 
to  examine  and  document  the 
effectiveness  of  this  cooperative 
agreement  program.  An  important 
mechanism  for  rhanging  behavior  and 
implementing  effective  practices  in  a 
variety  of  settings  is  the  ability  to 
examine  and  act  on  successes,  barriers 
to  success,  and  failings.  The  recipients 
are  expected  to  be  full  partners  in  the 
evaluation  of  this  initiative  by  actively 
gathering  and  submitting  data  on 
selected  outcome  and  performance 
measures.  Grantees  will  also  participate 
in  other  evaluation  activities  that  may 
include  regular  debriefings,  descriptive 
case  studies,  s[>ecial  analyses,  and  mid- 
course  adjustments. 

V.  Data-Based  Decision  Making. 
Projects  are  expected  to  use  all  the 
information  above,  in  consultation  with 
their  Project  Officer,  to  design  and 
modify  intervention  strategies  and  the 
commiinity  action  plan;  revise  budgets 
and  subcontracts;  request  technical 
assistance  from  HHS  agencies  and/or 
contracted  experts;  recruit  new 
members  to  the  consortium;  and/or 
change  the  structure  of  the  consortium 
to  improve  project  participation  and 
outcomes. 

(g)  Information  Sharing 

Actively  promote  the  sharing  of 
experiences,  strategies,  and  results  with 
both  funded  and  unfunded  cities, 
communities,  and  interested  partners. 
Ensure  effective,  timely  commimication 
and  exchange  of  information, 
experiences,  and  results  through  the  use 
of  the  internet;  management  information 
systems;  other  electronic  approaches 
and  formats;  workshops;  site  visits  to 
and  between  communities  and  cities; 
and  other  activities. 

2.  Tribal  Recipient  Activities 

Recipient  activities  are  the  same  as 
the  activities  outlined  under  sections 
E.l.  (a)  through  (g)  for  Large  Cities  and 
Urban  Communities. 


3.  State-Coordinated  Small  City  and 
Rural  Community  Recipient  Activities 

(a)  State  Fiduciary  Responsibilities 

i.  Lead  Agency.  Establish  the  lead/ 
fiduciary  agency  to  be  the  state  health 
department  (its  bona  fide  agent)  or  its 
equivalent  as  designated  by  the 
Governor. 

ii.  Allocate  Funds.  Allocate  and 
disperse  funds  to  communities,  the  state 
education  agency,  other  k«y  partners  to 
implement  recipient  activities  at  the 
community  level.  Include  adequate 
funds  to  participate  fully  in  the 
substantial  data  collection  and 
evaluation  activities  associated  with  this 
award. 

iii.  Contract  Services.  Contract  for 
services,  as  needed,  to  accomplish  the 
objectives  of  this  program 
announcement . 

iv.  Link  Budget  to  Performance. 
Provide  integrated  progress  and 
financial  reports  that  link  the 
performance  and  expenditures  of  the 
communities  and  all  key  partners. 

V.  Sustainability.  U  funded  for  years 
three  through  five,  engage  in  efforts  that 
will  sustain  successful  community 
programs  on  a  long-term  basis. 

(b)  Small  City  and  Rural  Community 
Responsibilities 

Each  of  the  two  to  four  identified 
communities  is  expected,  with  state 
assistance,  to  assume  the 
responsibilities  identified  under  Large 
City  and  Urban  Community  Recipient 
Activities  section  E.l.  (a)  through  (g). 

(c)  Leadership/Coordination/ 
Management 

In  support  of  the  commimities,  the 
state  health  department  should  establish 
and  coordinate  a  State-Community 
Management  Team,  including 
participation  from  the  funded 
communities,  the  state  health 
department,  education  agency.  Office  of 
Riu-al  Health,  any  city  or  large 
commimity  that  is  funded  within  the 
state  borders  under  this  program 
aimouncement,  and  other  key  public 
and  private  sector  partners. 

i.  Coordinate  community  objectives 
with  stale  health  plans.  Ensure  that, 
community,  and  city  objectives, 
activities,  and  interventions  are 
consistent  with,  and  are  supportive  of 
state  plans  and  activities  for  the 
prevention  and  control  of  diabetes, 
asthma,  and  obesity. 

ii.  Collaboration.  Ensure  collaboration 
between  the  community  and  city 
programs  funded  under  this  program 
announcement  and  other  state  and  local 
chronic  disease  prevention  and  control 
programs. 
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iii.  Project  Staff.  Establish  and 
maintain  project  staff  sufficient  to 
provide  oversight  and  technical 
assistance  to  the  funded  communities. 

(d)  Technical  Assistance 

The  state  health  department  and  state 
education  agency  should  provide  or 
facilitate  the  provision  of  technical 
assistance,  consultation,  and  support  to 
the  funded  communities  in: 

i.  Monitoring  Disease  Burden. 
Defining  and  monitoring  the  burden  of 
chronic  diseases  and  disparities  through 
surveillance,  epidemiology,  and  existing 
data  sources  [e.g..  vital  statistics, 
hospital  discharge  data,  WIC  data, 
community  health  centers  data,  Health 
Centers  Uniform  Data  System,  Medicaid 
and  Medicare  data). 

ii.  Risk  Factor  Surveillance.  Working 
with  participating  commimities  and 
other  interested  parties,  ensure  that 
surveillance  mechanisms  are  in  place  to 
monitor  changes  in  risk  factors  (e.g., 
BRFSS  &  YRBSS). 

iii.  Program  Evaluation.  Work  with 
funded  conmiunities  on  on-going 
evaluation,  including  assessing  the 
effectiveness  of,  targeting  of,  number  of 
persons  reached  by,  and  use  of 
intervention  strategies;  tracking  the 
accomplishment  of  activities  and  the 
achievement  of  short-term  and 
intermediate  outcomes;  monitoring 
changes  in  health  outcomes;  tracking 
performance  in  relationship  to  budget 
execution;  and  using  program 
evaluation  findings  to  adjust  plans  and 
strengthen  the  program. 

iv.  Evidence-Based  Practices. 
[.■    Accessing  and  sharing  with  funded 
communities  current  prevention 
effectiveness,  intervention  effectiveness, 
and  other  research  and  program 
evaluation  findings.  Identifying  and 
sharing  promising  practices. 

V.  Community  Support.  Helping  to 
build  community  engagement, 
mobilization,  ownership,  and 
organization. 

vi.  Intervention  Selection  and 
Development.  Identifying, 
recommending,  and  adapting,  evidence- 
based  intervention  strategies  consistent 
with  the  needs,  cultures,  and  resources 
of  the  communities. 

vii.  Resource  Development.  Promoting 
public  and  private  resource 
developm^it  in  support  of  community- 
based  intervention  strategies  and  long- 
term  sustainability. 

(e)  Project  Monitoring  and  Evaluation 

The  state  health  department  should 
work  with  each  of  the  selected 
communities  to  ensure  that  surveillance 
mechanisms  collect  representative  data 
for  program  planning  and  monitoring. 


Obtain  existing  and  new  data  sources  to 
better  understand  the  burden  and  trends 
of  chronic  diseases,  and  associated  risk 
factors,  and  the  effects  of  the  STEPS ' 
program. 

(f)  Information  Sharing 

The  state  health  department  should 
actively  promote  the  sharing  of 
experiences,  strategies,  and  results 
among  communities  and  cities  within 
the  state,  between  states  funded  under 
this  program  announcement,  and  with 
other  interested  communities.  Support 
community  efforts  by  ensuring  effective, 
timely  communication  and  exchange  of 
information,  experiences,  and  results 
through  the  use  of  the  internet; 
management  information  systems;  other 
electronic  approaches  and  formats; 
workshops;  site  visits  to  and  between 
communities  and  cities;  and  other 
activities. 

4.  HHS  Activities 

(a)  Leadership  and  Coordination 

i.  HHS  Prevention  Steering 
Committee.  An  HHS  Prevention 
Steering  Committee  has  been 
established  to  coordinate  and  organize 
the  "Steps  to  a  HealthierUS"  initiative 
and  is  comprised  of  high-level 
representatives  of  relevant  HHS 
agencies  and  offices.  The  Committee 
will  provide  ongoing  policy  oversight 
and  direction  to  STEPS  and  will 
coordinate  technical  assistance  from 
each  agency  in  support  of  the  successful 
achievement  of  the  purposes  and 
performance  objectives  of  this  program 
announcement. 

ii.  STEPS  workgroup.  A  STEPS 
workgroup  comprised  of  representatives 
from  funded  communities,  cities,  tribes 
and  states  will  be  established  and 
coordinated  by  the  HHS  Prevention 
Steering  Committee  in  collaboration 
with  the  National  Association  of  City 
and  Community  Health  Officers,  the 
Association  of  State  and  Territorial 
Health  Officials,  the  National 
Association  of  Community  Health 
Centers,  the  Association  of  Maternal  and 
Child  Health  Programs,  and  other  public 
health  leadership  organizations  to: 

a.  Ensure  collaboration  between  the 
recipients  and  their  key  partners  funded 
under  this  program  announcement  and 
other  local  and  state  chronic  disease 
prevention  and  control  programs. 

b.  Anticipate  the  priority  needs  of 
recipients  and  prepare  to  meet  these 
needs  on  a  timely  basis  so  that  STEPS 
is  implemented  efficiently  and 
successfully. 

c.  Assist  in  organizing  and  facilitating 
approaches  to  sharing  experiences, 
lessons  learned,  results,  and  resources 


among  recipients  and  existing 
community  and  state  local  chronic 
disease  programs. 

d.  Make  available  the  expertise,  staff, 
and  evidence-based  resources  of  HHS 
agencies  to  assist  and  enhance  the  work 
of  funded  communities,  states,  and 
tribes. 

iii.  In  concert  with  all  of  the  HHS 
activities  planned  in  support  of  STEPS, 
the  Indian  Health  Service  will  provide 
additional  coordination  and  assistance 
to  the  tribe  funded  under  this 
announcement 

(b)  Technical  Assistance 

Provide  technical  assistance,  training, 
and  support  to  funded  projects  is  the 
areas  of  surveillance  and  epidemiology, 
community  assessment  and  planning, 
evidence-based  interventions, 
community  mobihzation  and 
partnership  development,  monitoring  of 
program  performance  outcomes,  data 
management,  program  sustainability, 
and  other  areas  as  needed.  Provide  on- 
site  assistance,  workshops,  webforums, 
training  and  intervention  materials. 

(c)  Evaluation  Oversight  and 
>  Coordination 

HHS  will  separately  fund  and  direct 
an  independent,  external  evaluation  of 
STEPS.  However,  recipients  are 
expected  to  budget  for  their  full 
participation  in  the  data  collection 
associated  with  this  external  review. 
Additionally,  HHS  will  coordinate 
cross-site  evaluation  activities, 
including  the  establishment  of  core 
performance  measures.  HHS  will 
provide,  or  ensure  the  provision  of, 
expert  resources  to  assist  communities, 
states  and  tribes  in  the  design, 
collection,  analysis,  and  use  of 
comparable  evaluation  data  for 
evaluating  and  strengthening  their 
programs. 

F.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  requested  from  all  potential 
applicants  for  the  purpose  of  planning 
the  competitive  review  process.  The 
narrative  should  be  no  more  than  two 
pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  LOIs  should 
include  the  following  information:  (1) 
The  program  announcement  title  and 
number;  (2)  whether  the  application 
will  be  bom  a  Large  City  and  Urban 
Community  applicant,  a  Tribal 
applicant,  or  a  State-Coordinated  Small 
City  and  Rural  Community  applicant; 
and  (3)  the  name  of  the  applicant  agency 
or  organization,  the  official  contact 
person  and  that  person's  telephone 
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number,  fax  number,  mailing  and  e-mail 
addresses.  If  the  LOI  is  being  sent  from 
a  Large  City  and  Urban  Commimity 
applicant,  also  provide  the  exact 
boundaries  and  total  population  size  of 
the  contiguous  geographic  area  with 
population  exceeding  400,000  persons 
that  qualifies  the  applicant  as  eligible 
for  this  program  announcement. 

Application 

The  program  aimoimcement  title  ahd 
nimiber  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements, 
Evaluation  Criteria,  and  this  section  to 
develop  the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  this  guidance  carefuUy.  Content 
requirements  for  Large  City  and  Urban 
Commimity  applicants  are  listed  under 
number  1  below;  for  Tribal  applicants 
under  number  2  below;  and  for  State- 
Coordinated  Small  City  and  Rural 
Commimity  applicants  under  number  3 
below: 

1.  Large  City  and  Urban  Community 
Applicants 

The  narrative  (excluding  appendices) 
must  be  no  more  than  50  pages,  double- 
spaced,  printed  on  one  side,  with  one- 
inch  margins,  and  imreduced  12-point 
font.  In  addition  to  the  application 
forms,  the  application  must  contain  the 
following  in  this  order: 

(a)  Official  Transmittal  Letter.  Letter 
of  transmittal  fi-om  the  Chief  Executive 
Officer  (Mayor,  county  executive,  or 
other  equivalent  governmental  official) 
committing  local  government  support, 
identifying  the  lead  agency  (local  health 
department,  bona  fide  agent,  or 
equivalent)  and  citing  the  amount 
requested. 

(b)  Table  of  Contents.  Table  of 
Contents  with  page  numbers  for  each  of 
the  following  sections. 

(c)  Executive  Summary.  Executive 
summary  briefly  describing  the  overall 
project,  intervention  area  and 
population  size,  partnerships, 
intervention  strategies,  and  major  short- 
term  and  intermediate  outcomes. 

(d)  Lead  Agency.  Description  of  the 
lead  agency,  including  fiduciary  and 
programmatic  capabilities,  as  well  as  an 
inventory  of  current  agency  activities 
related  to  this  announcement. 

(e)  Intervention  Area.  Description  of 
the  intervention  area,  including  its 
demographic,  geographic  and  political 
boundaries,  target  populations  to 
receive  special  focus  under  this  award, 
as  well  as  evidence  of  the  burden  of 
disease,  disparities  in  diabetes,  asthma, 
obesity,  associated  risk  factors,  and 
access  to  and  Use  of  proven  prevention 


and  control  interventions.  Description 
of  current  activities  and  projects 
underway  to  address  chronic  diseases  in 
the  intervention  area.  Overview  of  the 
assets  and  deficiencies  of  the 
intervention  area,  including  state,  local, 
and  private  sector  efforts,  and  a 
description  of  findings  from  any 
community  assessments  or  asset 
mapping  done  in  the  past  three  years. 

(fl  StaSf.  Description  of  the  proposed 
STEPS  staff,  including.resumes  or  job 
descriptions  for  the  full-time  project 
coordinator  and  other  key  staff,  the 
qualifications  and  responsibilities  of 
each  staff  member  and  the  percent  of 
time  each  are  committing  to  STEPS. 

(g)  Community.  Description  of  the 
community  consortium,  including  a  list 
of  key  partiiers,  and  documentation  of 
their  capabilities;  their  commitment  to 
specific  functions,  responsibilities,  and 
resources;  and  evidence  of  prior 
successful  collaborations.  The  structure, 
decision-making  processes,  and 
methods  for  accountability  of  the 
members  should  be  described  as  well  as 
how  coordination  and  linkage  with 
existing  programs  and  interventions 
with  similar  focus  will  be  maintained. 

(h)  Community  Action  Plan.  A 
preliminary  five-year  community  action 
plan  that  includes  the  community  and 
school  interventions  to  be  employed  in 
the  intervention  area.  The  community 
action  plan  should  include  time-phased, 
specific,  measurable,  and  realistic  short- 
term  and  intermediate  outcomes  based 
on  the  needs  of  the  community  and  gaps 
in  current  prevention  and  control 
activities.  The  community  action  plan 
should  identify  likely  approaches, 
strategies,  and  interventions  to  be  used 
over  die  entire  five-year  project  period 
to  address  nutrition,  physical  activity, 
and  tobacco  use  and  exposure  as  well  as 
additional  interventions  to  address  the 
targeted  STEPS  chronic  diseases/ 
conditions.  The  organizations 
responsible  for  the  interventions  should 
be  clearly  identified  as  well  as  the  target 
populations  to  be  addressed.  The 
community  action  plan  should  address 
first  year  activities  in  depth  and  their 
relationship  to  attaining  specific  short- 
term  and  intermediate  outcomes.  The 
community  action  plan  should  include 
a  plan  to  ensure  long-term  sustainability 
of  project  efforts  and  outcomes. 

(i)  Financial  Contributions. 
Description  of  financial  and  in-kind 
resources,  if  any,  that  will  be 
contributed  toward  activities  initiated  as 
part  of  STEPS. 

(j)  Evaluation  and  Monitoring.  A  plan 
for  data  identification,  collection,  and 
use  for  program  planning  and 
monitoring.  Describe  efforts  to  obtain 
existing  and  new  data  sources  to  better 


understand  chronic  disease  burden  and 
trends,  related  risk  factors  and  the 
effects  of  STEPS.  Provide  specific 
assurances  to  track  common 
performance  measures  and  participate 
fully  in  an  independent,  external 
evaluation  of  STEPS  processes  and 
outcomes.  Performance  goals  should 
directly  link  program  activities  to  the 
achievement  of  the  initiative's 
overarching  goals.  Describe  how  the 
project  is  anticipated  to  improve 
specific  performance  measures  and 
outcomes  compared  to  baseline 
performance. 

(k)  Communications  Plan.  A  plan  to 
communicate  and  share  information 
with  the  members  of  the  consortium,  the 
community,  and  other  key  partners.  The 
plan  should  describe  the  proposed 
exchange  of  information,  the  means  and 
proposed  timing  of  communication, 
with  an  emphasis  cm  communications 
innovations  such  as  electronic  formats, 
management  information  systems, 
webforums,  etc. 

(1)  Budget  and  Budget  Justification/ 
Narrative,  i.  Allocate  Budget.  Clearly 
indicate  estimated  budget  amounts  to  be 
allocated  and  dispersed  to  the  local 
education  agency  or  agencies  and  other 
key  consortium  members.  Provide  a 
description  of  the  funding  mechanisms 
and  timelines  that  will  be  used  to 
disperse  these  funds. 

ii.  One-Year  and  Five- Year  Budgets. 
In  support  of  the  five-year  community 
action  plan,  provide  both  a  detailed 
budget  and  budget  justification/ 
narrative  for  the  first  budget  year,  and 
a  budget  estimate  for  budget  years  two 
through  five. 

a.  Provide  a  detailed  budget  for  the 
first  budget  year  in  support  of  each 
activity  that  must  be  completed  in  the 
first  year  of  program  operations  to 
accomplish  the  short-term  and 
intermediate  outcomes  specified  in  the 
five-year  community  action  plan. 
Develop  a  budget  justification  and 
narrative  that  describes  all  requested 
funds  by  object  class  category: 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  contractual,  and 
other  direct  costs.  As  part  of  the  request 
for  travel  funds  in  FY  2003,  applicants 
should  budget  for  two  trips  to 
workshops  and/or  conferences  for  key 
steiff  members  of  the  lead/fiduciary 
organization  and  its  key  partners.  For 
pleinning  purposes,  use  Atlanta  and 
Washington,  DC  as  the  travel 
destinations.  Summarize  all  of  the  first- 
year  requested  funds  in  the  form 
included  in  Attachment  D,  Activity- 
Based  Plan  and  Budget.  This 
information  must  be  consistent  with  the 
first  year  budget  information  entered  in 
Section  B  of  Standard  Form  424A 
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(Budget  Information — Non-Construction 
Programs). 

b.  Provide  estimated  budgets  for  FY 
2004  through  FY  2007  that  are  linked  to 
the  accomplishment  of  intermediate 
outcomes.  For  each  budget  year,  include 
budget  estimates  for  two  trips  to 
workshops  and/or  conferences  for  key 
staff  members  of  the  lead/  fiduciary 
organization  and  its  key  partners.  For 
planning  purposes,  use  AUanta  and 
Washington,  DC  as  the  travel 
destinations.  Provide  budget  estimates 
for  each  year  for  each  object  class 
category  in  Section  B  of  a  separate 
Standard  Form  424A  (Budget 
Information — Non-Construction 
Programs). 

(m)  Letters  of  Support.  Provide  letters 
of  support  and  Memoranda  of 
Understanding  (as  appropriate]  from  the 
local  health  agencies,  local  Education 
Agency  or  agencies,  Health  Center 
Networks  or  Primary  Care  Associations 
and  other  key  members  of  the 
consortium  that  specify  their  roles, 
responsibilities,  and  resources. 

2.  Tribal  Applicants 

The  narrative  (excluding  appendices) 
should  be  no  more  than  50  pages 
double-spaced,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
12-point  font.  In  addition  to  the 
application  forms,  the  application  must 
contain  the  following  in  this  order: 

(a)  Official  Transmittal  Letter.  Letter 
of  transmittal  from  the  Principal  Tribal 
elected  official  or  the  chief  executive 
officer  of  the  Tribe,  Inter-Tribal  Council, 
Urban  Indian  Organization,  or  Regional 
Area  Indian  Health  Board  identifying 
the  lead  agency  and  citing  the  amount 
reouested. 

(b)  Narrative  Content.  The  remainder 
of  the  narrative  should  address  the 
content  described  under  F.l.  b)  through 
m)  above  for  Large  Cities  and  Urban 
Communities. 

3.  State-Coordinated  Small  City  and 
Rural  Community  Applicants 

The  narrative  (excluding  appendices) 
should  be  no  more  than  100  pages, 
double-spaced,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
12-point  font.  In  addition  to  the 
application  forms,  the  application  must 
contain  the  following  in  this  order: 

(a)  Official  Transmittal  Letter.  Letter 
of  transmittal  from  the  Governor 
committing  state  support,  identif)ring 
the  lead  agency  (state  health 
department,  bona  fide  agent,  or 
equivalent)  and  citing  the  amount 
requested. 

(b)  Table  of  Contents.  Table  of 
Contents  with  page  numbers  for  each  of 
the  following  sections. 


(c)  Executive  Summary.  Executive 
Summary  briefly  describing  the  overall 
project;  intervention  area(s)  and 
population  sizes;  partnerships, 
intervention  strategies,  and  major  short- 
term  and  intermediate  outcomes. 

(d)  State  Lead  Agency.  Description  of 
the  lead  agency  including  fiduciary  and 
programmatic  capabilities,  as  well  as  an 
inventory  of  current  agency  activities 
related  to  this  announcement. 
Description  of  the  state  health 
department's  ability  to  provide,  and 
history  of  providing,  expert  assistance  to 
local  communities  in  the  design  and 
delivery  of  evidence-based  approaches 
to  chronic  disease  prevention  and 
control. 

(e)  Community  Lead  Agencies. 
Description  of  the  lead  agency  (local 
health  department  or  equivalent)  for 
each  of  two  to  four  separate  community 
intervention  areas,  including  fiduciary 
and  programmatic  capabilities,  as  well 
as  an  inventory  of  current  agency 
activities  related  to  this  announcement. 

(f)  Intervention  Areas.  Description  of 
each  of  the  community  intervention 
areas,  including  their  demographic, 
geographic  and  political  boundaries, 
target  populations  to  receive  special 
focus  under  this  award,  as  well  as 
evidence  of  the  burden  of  disease,  and 
disparities  in  diabetes,  asthma,  obesity, 
associated  risk  factors,  and  access  to  and 
use  of  proven  prevention  and  control 
interventions.  Description  of  current 
state,  local,  and  private-sector  activities 
underway  to  address  chronic  diseases  in 
the  intervention  areas.  Overview  of  the 
assets  and  deficiencies  of  the 
intervention  areas  including  a 
description  of  findings  from  any 
communify  assessments  or  asset 
mapping  done  in  the  past  three  years. 

(g)  Staffing.  Description  of  the 
proposed  STEPS  staff  including  resumes 
or  job  descriptions  for  full-time  project 
coordinators  in  each  communify  and 
other  key  staff  at  the  state  and 
commimify  levels,  the  qualifications 
and  responsibilities  of  each  staff 
member  and  percent  of  time  each  is 
committing  to  STEPS. 

(h)  Communify  Consortia.  Description 
of  the  communify  consortia  for  each 
communify  including  a  list  of  key 
partners  and  documentation  of  their 
capabilities;  their  commitment  to 
specific  functions,  responsibilities,  and 
resources;  and  evidence  of  prior 
successful  collaborations.  "The  structure, 
decision-making  processes,  and 
methods  for  accountabilify  of  the 
members  shoidd  be  described  as  well  as 
how  coordination  and  linkage  with 
existing  programs  and  interventions 
with  similar  focus  will  be  maintained. 


(i)  Communify  Action  Plans.  A 
preliminary  five-year  communify  action 
plan  for  each  communify  that  includes 
the  communify  and  school  interventions 
to  be  employed  in  the  intervention 
areas.  The  community  action  plans 
should  include  time-phased,  specific, 
measurable,  and  realistic  short-term  and 
intermediate  outcomes  that  are  based  on 
the  needs  of  the  communities  and  gaps 
in  current  prevention  and  control 
activities.  "The  community  action  plans 
should  identify  likely  approaches, 
strategies,  and  interventions  to  be  used 
over  the  entire  five-year  project  period 
to  address  nutrition,  physical  activify, 
and  tobacco  use  and  exposure  as  weU  as 
additional  interventions  to  address  the 
STEPS  chronic  diseases/conditions 
(asthma,  diabetes,  and  obesify).  The 
organizations  responsible  for  the 
interventions  should  be  clearly 
identified  as  weH  as  the  target 
populations  to  be  addressed.  The 
communify  action  plan  should  address 
first  year  activities  in  depth  and  their 
relationship  to  attaining  specific  short- 
term  and  intermediate  outcomes.  The 
communify  action  plan  should  include 
a  plan  to  ensure  long-term  sustainabilify 
of  project  efforts  and  outcomes. 

(j)  Financial  Contributions. 
Description  of  financial  and  in-kind 
resources  that  v^l  be  contributed 
toward  new  activities  initiated  as  part  of 
STEPS. 

(k)  Evaluation  and  Monitoring.  A  plan 
for  data  identification,  collection,  and 
use  for  program  planning  and 
monitoring  for  each  communify. 
Describe  efforts  to  obtain  existing  and 
new  data  sources  to  better  understand 
the  burden  and  trends  of  chronic 
diseases  and  their  risk  factors  and  the 
effects  of  the  STEPS  program.  Provide 
specific  assurance  from  each 
community,  and  from  the  state,  to  track 
common  performance  measures  and  to 
participate  fully  in  an  independent, 
external  evaluation  of  STEPS  outcomes. 
Describe  for  each  community  how  the 
project  is  anticipated  to  improve 
specific  performance  measures  and 
outcomes  compared  to  baseline 
performance. 

(1)  Communication  Plans.  A  plan  for 
each  communify  to  communicate  and 
share  information  with  the  members  of 
their  consortia,  other  key  partners,  and 
their  own  communities  broadly,  as  well 
as  with  other  funded  communities  and 
the  state.  The  plans  should  describe  the 
proposed  exchange  of  information,  the 
proposed  means  and  timing  of 
communication,  with  an  emphasis  on 
communications  innovations  such  as 
electronic  formats,  management 
information  systems,  webforums,  etc. 
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(m)  Budget  and  Budget  Justification/ 
Narrative  i.  Community  Funding. 
Provide  a  description  of  how  the  state 
will  distribute  a  minimum  of  75  percent 
of  total  STEPS  funds  to  the  identified 
communities  within  four  months  of  the 
receipt  of  their  award. 

ii.  Allocate  Budget.  Clearly  indicate 
estimated  budget  amounts  to  be 
allocated  and  dispersed  to  the  funded 
communities,  the  State  Education 
Agency,  and  other  state  partners. 
Provide  a  description  of  the  funding 
mechanisms  and  timelines  that  will  be 
used  to  disperse  these  funds. 

iii.  One-Year  and  Five-Year  Budgets. 
In  support  of  the  five-year  community 
action  plans,  provide  a  detailed  budget 
and  budget  justification/narrative  for  the 
first  budget  year  and  a  budget  estimate 
for  years  two  through  five. 

a.  Provide  a  detailed  budget  for  the 
first  budget  year  in  support  of  each 
activity  that  must  be  completed  in  the 
first  year  of  program  operations  to 
accomplish  the  short-term  and 
intermediate  outcomes  specified  in  the 
five-year  community  action  plans.  This 
detailed  budget  must  include: 

•  State  expenditures.  A  budget 
justification  and  narrative  that  describes 
all  requested  funds  for  the  State  Health 
and  Education  Agencies,  and  other  key 
state  partners  by  object  class  category: 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  contractual,  and 
other  direct  costs.  State  expenditures 
should  clearly  reflect  activities  that 
support  the  efforts  of  the  funded 
communities.  As  part  of  the  request  for 
travel  funds  in  FY  2003,  applicants 
should  budget  for  two  trips  to 
workshops  and/or  conferences  for  key 
staff  members  of  the  lead/fiduciary 
organization  and  its  key  partners.  For 
planning  purposes,  use  Atlanta  and 
Washington,  DC  as  the  travel 
destinations.  Siunmarize  all  of  the  first- 
year  state-level  expenditures  in  the  form 
included  in  Attachment  D,  Activity- 
Based  Plan  and  Budget. 

•  Community  expenditures.  For  each 
community,  a  budget  justification  and 
narrative  that  describe  all  requested 
funds  for  the  local  health  department, 
the  local  education  agency  or  agencies, 
and  other  key  community  partners  by 
object  class  category  in  support  of  firet- 
year  activities  in  the  five-year 
community  action  plan.  As  part  of  the 
request  for  travel  funds  in  FY  2003, 
applicants  should  budget  for  two  trips 
to  workshops  and/or  conferences  for  key 
community  members.  For  planning 
pmposes,  use  Atlanta  and  Washington, 
DC  as  the  travel  destinations. 
Summarize  all  of  the  first-year  requested 
funds,  by  community,  in  the  form 


included  in  Attachment  D,  Activity- 
Based  Plan  and  Budget  Form. 

•  The  information  above  should  be 
consistent  with  the  first  year  budget 
information  entered  in  Section  B  of 
Standard  Form  424A  (Budget 
Information— •Non-Construction 
Programs). 

b.  Provide  estimated  budgets  for  FY 
2004  through  FY  2007  that  are  linked  to 
the  accomplishment  of  intermediate 
outcomes  for  each  funded  community. 
For  each  budget  year,  include  budget 
estimates  for  two  trips  to  workshops 
and/ or  conferences  for  key  staff 
members  of  the  lead/fiduciary 
organization  and  its  key  partners.  For 
planning  purposes,  use  Atlanta  and 
Washington,  DC  as  the  travel 
destinations.  Provide  the  estimated  total 
budget  for  each  year  (i.e.,  state  plus  all 
funded  communities)  for  each  object 
class  category  in  Section  B  of  Standard 
Form  424A  (Budget  Information — Non- 
Construction  Programs). 

(n)  Letters  of  Support.  I*rovide  letters 
of  support  and  Memoranda  of 
Understanding  (as  appropriate)  fitjm  the 
local  health  departments  and  education 
agencies,  state  education  agency,  and 
other  key  members  of  the  consortia  that 
specify  their  roles,  responsibilities,  and 
resources. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  Jime  1,  2003  submit  the 
LOI  to:  Dr.  Stephanie  Zaza,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  E.E.,  Mailstop  K^O, 
Atlanta,  GA  30341. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  the  CDC  0.1246  form.  Forms 
are  available  at:  http://www.cdc.gov/od/ 
pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  please 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time,  Jidy  15,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  03135, 
CDC  Prociu>iment  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Rd., 
Atlanta,  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 


Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

LOIs  and  applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  4:00  p.m. 
Eastern  Time  on  the  deadline  date.  Any 
applicant  who  sends  their  application 
by  the  United  States  Postal  Service  or 
conunercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
ti^ne,  or  2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  dociunentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  jmd  will  be  returned  to  the 
applicant.  The  applicant  will  be  notified 
of  their  failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

An  Independent  Objective  Review 
Group  appointed  by  HHS  will  evaluate 
each  application  against  the  following 
criteria.  Evaluation  criteria  for  Large 
City  and  Urban  Communities  are  listed 
under  nimiber  1  below,  for  Tribes  under 
number  2  below,  and  for  State- 
Coordinated  Small  City  and  Rural 
Communities  imder  number  3  below. 

1.  Large  City  and  Urban  Community 
Applicants 

(a)  Intervention  Strategies  (40  Points) 

i.  Commimity  Interventions  (30  of  40 
points),  a.  The  degree  to  which  the 
applicant  describes  a  five-year 
community  action  plan  with  objectives 
and  activities  that  are  specific,  time- 
phased,  measurable,  realistic,  and 
related  to  identified  needs  and  gaps  in 
existing  programs,  program 
requirements,  and  purposes  and  goals  of 
this  cooperative  agreement  program. 

b.  The  degree  to  which  the  science- 
base  for  effective  community 
interventions  is  being  used  to  create  the 
community  action  plan  and  its 
evaluation. 

c.  The  likely  effectiveness  of  each 
intervention  strategy  as  well  as  the  plan 
as  a  whole.  This  includes  the  estimated 
efficacy  of  each  intervention  based  on 
existing  science,  the  likely  reach  of  each 
intervention  (percentage  of  the 
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community  likely  to  be  engaged/ 
impacted  by  the  intervention),  the 
extent  to  which  interventions  build  on 
and  complement,  but  do  not  duplicate, 
existing  programs,  and  the  potential 
synergy  created  through  multiple 
interventions. 

d.  The  degree  to  which  the  proposed 
plan  addresses  nutrition,  physical 
activity,  tobacco,  and  intervention 
strategies/activities  to  address  the 
chronic  diseases/conditions  covered  by 
STEPS  (asthma,  diabetes,  and  obesity). 

e.  The  degree  to  which  the  plan 
reflects  and  builds  on  a  substantiated 
and  comprehensive  understanding  of 
the  assets,  attributes,  and  deficiencies  of 
the  communities  including  non-STEPS- 
related  activities  completed  or  on-going 
in  these  communities. 

f.  The  extent  to  whdch  the  applicant 
includes  a  plan  to  sustain  the  project 
long  term. 

ii.  School  Interventions  (10  of  40 
points),  a.  The  extent  to  which  the 
applicant  describes  plans  to  implement 
school-based  interventions  that  promote 
healthy  lifestyles  among  students  and 
their  families,  and  address  the 
prevention  and  control  of  chronic 
diseases  within  the  same  intervention 
area  as  the  commimity  interventions. 

b.  The  clarity  and  feasibility  of  a  plan 
to  establish  a  full-time  school  health 
program  coordinator  and  a  school  health 
coimcil  that  will  direct  school-based 
activities  and  assist  in  their 
implementation. 

c.  The  degree  to  whiqh  the  science- 
base  for  effective  school-based 
interventions  is  being  used  to  create  the 
community  action  plan  and  its 
evaluation. 

d.  The  extent  to  which  the  proposed 
objectives  and  activities  are  specific, 
time-phased,  measmable,  realistic, 
feasible,  and  related  to  identified  needs 
and  gaps  in  existing  programs,  program 
requirements,  and  purposes  and  goals  of 
this  cooperative  agreement  program. 

(b)  Project  Leadership  and 
Management  (20  Points) 

i.  The  identification  of  a  lead/ 
fiduciary  agency  that  will  ensure 
accountability  for  expenditures  in 
relationship  to  performance  of  all  key 
partners. 

ii.  The  extent  to  which  the  applicant 
describes  the  proposed  structure  of  the 
project  including  decision-making 
processes. 

iii.  The  extent  to  which  the  applicant 
provides  letters  of  support  and 
Memoranda  of  Understanding  (as 
appropriate)  with  partner  agencies  and 
organizations,  and  the  extent  to  which 
these  documents  describe  specific 
collaborative  actions  to  be  undertaken 
and  the  role  of  the  partners. 


iv.  The  extent  to  which  the  applicant 
and  its  key  partner  organizations 
provide  financial  or  in-kind 
contributions  toward  the  success  of  the 
STEPS  initiative. 

v.  The  extent  to  which  the  applicant 
describes  realistic  plans  to  coordinate 
proposed  activities  with  state-  and 
community-level  programs  to  prevent 
and  control  chronic  disease. 

vi.  The  degree  to  which  proposed  staff 
have  the  relevant  background,  expertise, 
qualifications,  and  experience. 

vii.  The  degree  to  wnich  the  proposed 
staffing  plan  appears  appropriate  to  the 
level  of  work  proposed  and 
demonstrates  the  intent  to  minimize 
staff  levels  in  order  to  maximize  funding 
for  interventions. 

viii.  The  extent  to  which  the  applicant 
describes  clearly  defined  roles  of  project 
staff  and  an  appropriate  percent  of  time 
each  is  committing  to  STEPS. 

(c)  Plan  for  Project  Monitoring  and 
Evaluation  (15  Points) 

i.  The  extent  to  which  the  applicant 
desCTJbes  plans  to  collaborate  with  other 
STEPS  recipients  in  developing  and 
implementing  a  set  of  common 
performance  measures  to  monitor  the 
success  of  funded  projects. 

ii.  The  extent  to  which  appropriate 
data  sources  are  currently  available  or 
will  be  made  available,  and  are  used  to 
monitor  and  track  changes  in 
community  capacity;  the  extent  to 
which  interventions  reach  popidations 
at  high  risk;  changes  in  risk  factors, 
chronic  disease  burden,  and  disparities; 
the  relationship  between  interventions 
and  outcomes;  and  changes  in  program 
efficiency. 

iii.  The  extent  to  which  the  applicant 
describes  plans  to  collaborate  fully  in 
external,  independently  coordinated 
evaluation  activities  to  evaluate  the 
overall  impact  of  STEPS. 

iv.  The  extent  to  which  evidence  is 
provided  to  demonstrate  the  applicant's 
capability  to  conduct  surveillance  and 
program  evaluation,  access  and  analyze 
official  data  sources,  and  use  evaluation 
to  strengthen  the  program. 

V.  The  extent  to  which  the  applicant 
describes  how  the  project  is  anticipated 
to  improve  specific  performance 
measures  and  outcomes  compared  to 
baseline  performance, 
(d)  Background  and  Need  (10  Points) 
i.  The  extent  to  which  the  proposed 
intervention  area  is  described,  including 
the  populations  to  be  served. 

ii.  The  extent  to  which  data  are 
provided  substantiating  existing  burden 
and/or  disparities  of  chronic  diseases 
and  conditions,  specifically  diabetes, 
asthma,  and  obesity  in  the  proposed 
intervention  area  and  popidations  to  be 
served. 


iii.  The  extent  to  which  data  are 
provided  substantiating  existing  health 
risk  behaviors  and  risk  factors  related  to 
chronic  diseases  in  the  proposed 
intervention  area  and  populations  to  be 
served. 

iv.  The  extent  to  which  assets  and 
barriers  to  successful  program 
implementation  are  identified. 

V.  The  extent  to  which  existing 
resources  will  be  utilized  to 
complement  or  contribute  to  the  effort 
planned  in  the  proposal. 

(ej  Community  Consortium  (10 
Points) 

i.  The  extent  to  which  the  applicant 
demonstrates  the  ability  to  establish  a 
consortium  that  is  inclusive  of  key 
partners,  and  related  coalitions, 

ii.  The  extent  to  which  the  applicant 
describes  the  capacity  of  the  proposed 
consortium  in  terms  of  leadership, 
expertise,  community  representation, 
collaborative  experience/abilities,  and 
agency  representation. 

iii.  The  extent  to  which  key  partners 
demonstrate  a  high-level  commitment  to 
plaiming,  implementing,  and  evaluating 
the  proposed  project,  including  a 
commitment  of  staff  and  other 
resources. 

iv.  The  extent  to  which  members  of 
the  proposed  consortia  have 
successfully  worked  together  or  with 
others  in  the  past  to  achieve  improved 
health  outcomes. 

(f)  Communication  and  Information 
Sharing  (5  Points) 

i.  The  extent  to  which  the  applicant 
describes  plans  to  share  experiences, 
strategies,  and  results  with  other 
interested  states,  communities,  and 
partners. 

ii.  The  extent  to  which  the  applicant 
describes  plans  to  ensure  effective  and 
timely  communication  and  exchange  of 
information,  experiences  and  results 
through  mechanisms  such  as  the 
internet,  management  information 
systems,  other  electronic  formats, 
workshops,  publications,  and  other 
innovations. 

(g)  Budget  (not  scored) 

The  extent  to  which  the  budget 
appears  reasonable  and  consistent  with 
the  proposed  activities  and  intent  of  the 
program. 

2.  Tribal  Applicants 

Will  be  evaluated  according  to  the 
Large  City  and  Urban  Community 
evaluation  criteria  listed  under  H.l.  (a) 
through  (g)  above. 
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3.  State-Coordinated  Small  City  and 
Rural  Community  Applicants 

(a)  Intervention  Strategies  (40  Points) 

The  points  for  this  section  will  be 
divided  equally  between  the  two  to  four 
pre-selected  communities  where  project 
activities  and  interventions  will  occur 
(i.e.,  20  points  per  community  if  the 
project  proposes  to  work  in  two 
communities,  13  points  per  community 
if  three  communities,  ten  points  per 
community  if  four  commimities).  This 
section  will  be  evaluated  according  to 
the  same  criteria  for  Large  City  and 
Urban  Community  proposals  under 
H.l.a)  (i-ii)  above. 

(b)  Project  Leadership,  Collaboration, 
and  Proposed  Structure  (15  Points) 

i.  The  identification  of  a  lead/ 
fiduciary  agency  that  will  ensure 
accountability  for  expenditures  in 
relationship  to  performance  of  all  key 
partners. 

ii.  The  extent  to  which  the  applicant 
describes  the  proposed  structm«  of  the 
project  including  decision-making 
processes,  monitoring,  problem  solving, 
and  providing  support  to  community- 
based  programs. 

iii.  The  extent  to  which  the  applicant 
provides  letters  of  support  and 
Memoranda  of  Understanding  (as 
appropriate)  with  partner  agencies  and 
organizations,  and  the  extent  to  which 
these  dociunents  describe  specific 
collaborative  actions  to  be  imderiaken 
and  the  role,  responsibilities,  and 
commitment  of  resources  of  the 
partners. 

iv.  The  extent  to  which  the  applicant 
and  its  key  partner  organizations 
provide  financial  or  in-kind 
contributions  toward  the  success  of  the 
STEPS  initiative. 

V.  The  extent  to  which  the  applicant 
describes  realistic  plans  to  coordinate 
proposed  activities  with  state-  and 
community-level  programs  to  prevent 
and  control  chronic  disease. 

vi.  The  degree  to  which  proposed  staff 
have  the  relevant  background, 
qualifications,  and  experience  to 
fecilitate  support  to  community-level 
efforts. 

vii.  The  degree  to  which  the  proposed 
stafl^g  plan  appears  appropriate  to  the 
level  of  work  proposed  and 
demonstrates  the  intent  to  minimize 
staff  levels  in  order  to  maximize  funding 
for  interventions. 

viii.  The  extent  to  which  the  applicant 
describes  clearly  defined  roles  of  project 
staff  and  an  appropriate  percent  time 
each  is  committing  to  STEPS. 

ix.  The  capacity  of  the  proposed  local 
consortia  in  terms  of  leadership, 
expertise,  community  representation. 


collaborative  experience/abilities,  and 
agency  representation. 

x.  Past  nistory  and  evidence  of 
effectiveness  of  community-state 
partnerships  in  relation  to  health  issues 
and  interventions  (especially  those 
related  to  chronic  disease  prevention 
and  control,  and  those  involving  the 
specific  conununities  selected  for  Jjiis 
program). 

xi.  Past  history  and  evidence  of 
effectiveness  of  community  pairtnerships 
in  the  two  to  four  proposed 
communities  in  relation  to  health  issues 
and  interventions  (especially  those 
involving  chronic  disease  prevention 
and  control). 

(c)  Plan  for  Project  Monitoring  and 
Evaluation  (15  Points) 

i.  The  extent  to  which  the  applicant 
describes  plans  for  the  state  and 
proposed  commimities  to  collaborate 
with  other  STEPS  recipients  in 
developing  and  implementing  a  set  of 
common  performance  measures  to 
monitor  the  success  of  funded  projects. 

ii.  The  extent  to  which  appropriate 
data  sources  are  ciurentiy  available  or 
will  be  made  available  to  monitor  and 
track  changes  in  community  capacity; 
the  extent  to  which  community-driven 
interventions  reach  populations  at  high 
risk;  changes  in  risk  factors,  chronic 
disease  burden,  and  disparities;  the 
relationship  between  interventions  and 
outcomes;  and  changes  in  program 
efficiency. 

iii.  The  extent  to  which  the  applicant 
describes  plans  for  the  state,  proposed 
communities,  and  other  key  partners  to 
collaborate  fully  in  extemaJ, 
independently  coordinated  evaluation 
activities  to  evaluate  the  overall  impact 
of  STEPS. 

iv.  The  extent  to  which  evidence  is 
provided  to  demonstrate  the  applicant's 
capability  to  coiiduct  surveillance  and 
program  evaluation,  access  and  analyze 
official  data  sources,  and  use  evaluation 
to  strengthen  the  program  and  support 
community-based  efforts. 

V.  The  extent  to  which  the  applicant 
describes  how  the  project  is  anticipated 
to  improve  specific  performance 
measures  and  outcomes  compared  to 
baseline  performance. 

(d)  Capacity  to  Guide  and  Support 
Intervention  Communities  (15  Points) 

i.  The  extent  to  which  the  applicant 
proposes  a  State-Community 
Management  Team  fully  capable  of 
guiding  and  directing  the  overall 
project. 

ii.  The  extent  of  state  experience, 
expertise,  and  capacity  to  assist  local 
communities  in  the  activities  of  this 
project  are  described.  Evidence  of 


having  provided  guidance  and  support 
to  local  communities  that  resulted  in 
successful  implementation  and 
outcomes. 

iii.  The  extent  to  which  specific 
methods  are  described  to  assist  local 
communities  in  the  activities  of  this 
project." 

(e)  Backgroimd  and  Need  (10  Points) 

i.  The  extent  to  which  the  proposed 
intervention  communities  are  described, 
including  the  populations  to  be  served. 

ii.  The  extent  to  which  data  are 
provided  substantiating  the  burden  and 
disparities  of  chronic  diseases  and 
conditions,  specifically  diabetes, 
asthma,  and  obesity  in  the  proposed 
intervention  communities  and 
populations  to  be  served. 

iii.  The  extent  to  which  data  are 
provided  substantiating  health  risk 
behaviors  and  risk  factors  related  to 
chronic  diseases  in  the  proposed 
intervention  communities  and 
populations  to  be  served. 

iv.  The  extent  to  which  assets  and 
barriers  to  successful  program 
implementation  are  identified  in  each 
intervention  community. 

V.  The  extent  to  which  existing 
resources  wiU  be  utilized  to 
complement  or  contribute  to  the  effort 
planned  in, the  proposal. 

(f)  Communication  and  Information 
Sharing  (5  Points) 

i.  The  extent  to  which  the  applicant 
describes  plans  to  share  experiences, 
strategies,  and  results  between  the 
proposed  commimities,  with  the  state, 
and  with  other  interested  conmiunities 
and  partners. 

ii.  The  extent  to  which  the  applicant 
describes  plans  to  ensure  effective  and 
timely  communication  and  exchange  of 
information,  experiences,  and  results 
between  the  proposed  communities,  the 
state,  and  others  through  mechanisms 
such  as  the  internet,  managements 
information  systems,  other  electronic 
formats,  worl^hops,  and  other 
innovations. 

(g)  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
appears  reasonable  and  consist^it  with 
the  proposed  activities  and  intent  of  the 
program. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  and  two 
copies  of: 

1.  Interim  progress  report  will  be  due 
May  30,  2004,  and  subsequent  interim 
progress  reports  will  be  due  on  the  30th 
of  May  each  year  through  May  30,  2008. 
The  progress  report  will  serve  as  the 
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non-competing  continuation  application 
for  the  subsequent  year,  and  must 
contain  the  following  elements: 

(a)  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  achieving  short-term 
and  intermediate  outcomes  and  other 
performance  measures  within  the 
planned  budget  during  the  first  six 
months  of  the  budget  period. 

(b)  The  reason(s)  for  not  achieving 
established  short-term  and  intermediate 
outcomes  and  other  performance 
measures  within  the  planned  budget 
and  what  will  bd>done  to  achieve  immet 
objectives. 

(c)  Current  budget  period  financial 
progress. 

(d)  New  budget  period  proposed 
program  activities  and  objectives. 

(e)Detailed  changes  in  the  activity- 
based  budget,  the  line-item  budget, 
existing  contracts,  summary  budget,  and 
budget  justification. 

(f)For  newly  proposed  contracts, 
provide  the  name  of  the  contractor(s), 
method  of  selection,  period  of 
performance,  scope  of  work,  and 
itemized  budget  and  budget 
justification/narrative. 

2.  An  annual  progress  report 
summarizing  the  budget  period  (12 
month)  accomplishments  for  each 
budget  period  objective.  The  annual 
progress  report  will  be  due  on 
November  20,  2004  and  subsequent 
annual  progress  reports  will  be  due  on 
the  20th  of  November  each  year  through 
November  20,  2007. 

3.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

4.  Final  financial,  performance,  and 
evaluation  reports,  no  more  than  90 
days  after  the  end  of  the  five-year 
project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requiremenfl  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement  as  posted  on  the  CDC 
web  site.   | 

AR-7— Executive  Order  12372  Review 
AR-8 — Public  Health  Systems  Reporting 

Requirements 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-11— Healthy  People  2010 
AR-12 — Lobby  Restrictions 


J.  Where  To  Obtain  Additional 
Information 

A  live,  interactive  satellite  broadcast 
and  webcast  about  this  annoimcement 
and  the  STEPS  Program  will  be  held  on 
May  22,  2003,  from  1  to  3  pm  Eastern 
Standard  Time.  After  May  1,  2003, 
updates  about  this  broadcast  and 
participation  information  may  be  foimd 
at  http://www.phppo.cdc.gov/pbtn. 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd.,  Room  3000,  Atianta, 
GA  30341-2700,  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Ms.  Sylvia  Dawson, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd.,  Room  3000, 
Atianta,  GA  30341-4146.  Telephone: 
770-488-2771,  E-mail  address: 
snd8@cdc.gov. 

For  business  management  and  budget 
assistance,  in  the  territories  contact: 
Charlotte  Flitcraft,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Rd.,  Room  3000,  Atianta, 
GA  30341^146,  Telephone:  770-488- 
2632,  Email  address:  caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  Dr.  Stephanie  Zaza,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  NE.,  Mailstop  K-40, 
Atianta,  GA  30341,  Telephone:  770- 
488-6452,  E-mail  address: 
sxz2@cdc.gov. 

Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

IFR  Doc.  03-10986  Filed  5-6-03;  8:45  am] 
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Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  June  2, 
2003.  8:30  a.m.-4  p.m.,  June  3,  2003. 

Place:  Centers  for  Disease  Control  and 
Prevention,  Building  17,  Rooms  1039/1041, 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary;  the  Assistant  Secretary  for  Health; 
the  Director,  CDC;  and  the  Director,  National 
Center  for  Infectious  Diseases  (NCID), 
regarding  (1)  the  practice  of  hospital 
infection  control:  (2)  strategies  for 
surveillance,  prevention,  and  control  of 
infections  (e.g.,  nosocomial  infections), 
antimicrobial  resistance,  and  related  events 
in  settings  where  healthcare  is  provided;  and 

(3)  periodic  updating  of  guidelines  and 
other  policy  statements  regarding  prevention 
of  healthcare-associated  infections  and 
healthcare-related  conditions. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  review  of  the  Draft  Guideline  for 
Preventing  Transmission  of  Infectious  Agents 
in  Healthcare  Settings  (formerly  Guideline 
Isolation  Precautions  in  Hospitals);  infection 
control  issues  related  to  Severe  Acute 
Respiratory  Syndrome  (SARS);  strategies  for 
prevention  of  surgical  site  infections;  and 
updates  on  CDC  activities  of  interest  to  the 
committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michele  L.  Pearson,  M.D.,  Executive 
Secretary,  HICFAC,  Division  of  Healthcare 
Quality  Promotion,  NOD,  CDC,  1600  Clifton 
Road,  NE,  M/S  A-07,  Atlanta.  Georgia  30333.' 
telephone  404/498-1182. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  2,  2003. 
Diane  C.  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-11533  Filed  5-8-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Healtlicare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0169] 

Dental  Amalgam;  Request  for 
Information        ^ 

agency:  Food  and  Ehiig  Administration, 

HHS. 

ACTION:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing  an 
opportiinity  for  interested  persons  to 
provide  information  for  a  scientific 
literature  review  related  to  the  health 
effects  of  dental  amalgam  in  humans. 
Over  the  years  there  has  been  concern 
about  the  safe  use  of  dental  amalgam 
because  of  the  presence  of  mercury. 
FDA  is  publishing  this  notice  to  gather 
recommendations  from  the  scientific 
and  lay  commimities  about  peer- 
reviewed  journal  articles  from  1996  to 
2002  that  address  human  health  risks 
from  dental  amalgam. 
DATES:  Submit  information  by  June  2, 
2003. 

ADDRESSES:  Submit  written  information 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  information  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Ruimer,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-827-5283. 

SUPPLEMENTARY  INFORMATION:  Dental 
amalgam  has  been  in  use  as  a  restorative 
material  for  approximately  150  years.  It 
consists  of  an  alloy  of  powdered  silver, 
tin,  copper  and  sometimes  smaller 
amounts  of  zinc,  palladium,  or  indium. 
Elemental  liquid  mercury  holds  these 
powders  together.  There  has  been 
concern  about  the  safety  of  dental 
amalgam  because  of  its  mercury  content. 
In  1993,  to  address  this  concern,  the 
Subcommittee  on  Risk  Management  of 
the  Committee  to  Coordinate 
Environmental  Health  and  Related 
Programs  of  the  Public  Health  Service 
(PHS)  completed  a  major  review  of  the 
scientific  literature  on  the  use  and  safety 
of  dental  amalgam. 

The  review  concluded  that  there  was 
no  evidence  that  dental  amalgam  posed 
a  serious  health  risk  in  himians  except 
in  the  very  few  instances  of  localized 
allergic  reactions.  The  World  Health 
Organization  as  well  as  the,  Working 
Group  on  Dental  Amalgam  of  the 
Environmental  Health  Policy  Committee 
of  the  PHS  reaffirmed  this  conclusion. 

In  1997,  the  Working  Group  on  Dental 
Amalgam,  with  input  fi-om  a  broad 
cross-section  of  scientists  and  dental 
professionals,  issued  a  joint  report.  This 
report  indicated  that  the  current  body  of 
literature  through  1997  does  not  support 
claims  that  individuals  with  dental 
amalgam  restorations  will  experience 
adverse  effects,  except  for  rare  allergic 
or  hjrpersensitivity  reactions.  Adverse 


effects  include  neurological,  renal,  or 
developmental  effects. 

There  was  a  review  of  the  peer- 
reviewed  scientific  literature  on  studies 
of  the  health  effects  of  dental  amcilgam 
in  1993  and  1998.  A  cxurent  review, 
covering  the  literature  from  1996 
through  2002,  is  in  the  planning  stages. 
The  National  Institute  of  Dental  and 
Craniofacial  Research  in  conjunction 
with  the  Centers  for  Disease  Control  and 
Prevention  and  FDA  are  sponsoring  the 
review.  The  purpose  of  ^e  review  is  to 
determine  whether  any  studies 
published  in  the  peer-reviewed, 
scientific  literatiue  provide  new 
evidence  related  to  the  health  effects  of 
dental  amalgam  in  himians.  An 
independent  group  will  conduct  the 
review  in  the  latter  part  of  2003. 

The  review  will  include  articles  from 
standard  bibliometric  databases  as  well 
as  suggestions  from  the  scientific  and 
lay  communities. 

Scientific  and  lay  commimities 
should  provide  the  following 
information  to  recommend  an  article  for 
consideration: 

•  Name{s)  of  author(s), 

•  Complete  title  of  article, 

•  Name  of  peer-reviewed  journal, 

•  Year  of  publication, 

•  Volume  number  of  journal, 

•  Page  numbers  of  article. 

Recommended  articles  should  shed 
light  on  the  possible  health  effects  of 
dental  amalgam  in  humans.  Articles 
published  in  peer-reviewed  joiunals 
should  be  from  the  time  period  between 
January  1, 1996,  and  Jime  1,  2003. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
information  regarding  this  document. 
Submit  a  single  copy  of  electronic 
information  or  two  paper  copies  of  any 
mailed  information,  except  individuals 
may  submit  one  paper  copy. 
Information  is  to  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Any  received 
information  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  May  1.  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[PR  Doc.  03-11648  Filed  5-8-03;  8:45  am] 
MJJNG  CODE  4ia0-0V« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03F-0182] 

Food  Sterls  Corp.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Steris  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ionizing  radiation  for  the 
control  of  microbial  contamination  on 
dietary  supplements  up  to  a  maximum 
absorbed  dose  of  30  kiloGray  (kGy). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lane  A.  Highbarger,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
255),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  202-418-3032. 

supplementary  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2M4741)  has  been  filed  by 
Steris  Corp.,  P.O.  Box  147,  St.  Louis, 
MO  63166.  The  petition  proposes  that 
the  food  additive  regulations  in  part  179 
Irradiation  in  the  Production.  Processing 
and  Handling  of  Food  (21  CFR  part  179) 
be  amended  to  provide  for  the  safe  use 
of  ionizing  radiation  for  the  control  of 
microbial  contamination  on  dietary 
supplements,  and  ingredients  used  in 
the  manufacture  of  dietary  supplements, 
up  to  a  maximiun  absorbed  dose  of  30 
kGy. 

The  agency  has  determined  imder  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  April  16,  2003. 
Alan  M.  Rulis, 

Director,  Office  of  Food  Additive  Safety, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  03-11496  Filed  5-8-03;  8:45  am] 

BIUJNO  COOE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

The  Sixth  Annual  FDA-Orange  County 
Regulatory  Affairs  (OCRA)  Educational 
Conference  "FDA  and  OCRA: 
Understanding  the  Changing 
Landscape" 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  its  sixth  annual 
educational  conference  entitled  "FDA 
and  OCRA:  Understanding  the  Changing 
Landscape"  cosponsored  with  OCRA. 
The  conference  is  intended  to  provide 
the  drug,  device  and  biologies  industries 
with  an  opportunity  to  interact  with 
FDA  reviewers  and  compliance  officers 
from  FDA's  centers  and  district  offices, 
as  well  as  other  industry  experts.  The 
main  focus  of  this  interactive  conference 
will  be  product  approval,  compliance, 
and  risk  management  in  the  three 
medical  product  areas.  Industry 
speakers,  interactive  questions  and 
answer,  and  workshop  sessions  will  also 
be  included  to  assure  open  exchange 
and  dialogue  on  the  relevant  regulatory 
issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  4  and  5,  2003,  from  7:30 
a.m.  to  5  p.m. 

Location:  The  meeting  will  be  held  at 
The  h^ine  Marriott,  18000  Von  Karman 
Ave.,  Irvine,  CA. 

Contact  Ramlah  Oma,  Food  and  Drug 
Administration,  19900  MacArthur 
Blvd.,  suite  300,  Irvine,  CA  92612,  949- 
798-7611,  FAX  949-798-7656,  or 
OCRA,  Attention  to  detail  (ATD),  111 
East  Avenida  San  Gabriel,  San 
Clemente,  CA  92672,  949-366-1056, 
FAX  949-366-1057,  Web  site:  http:// 
www.ocra-dg.org.  (FDA  has  verified  the 
Web  site  address,  but  is  not  responsible 
for  subsequent  changes  to  the  Web  site 
after  the  document  publishes  in  the 
Federal  Register.) 

Registration  and  Meeting  Information: 
See  OCRA  Web  site  at  http://www.ocra- 
dg.ore.  Contact  ATD  at  949-366-1056. 

Before  May  20,  2003.  registration  fees 
are  as  follows:  $425.00  for  members, 
$500.00  for  noimiembers,  and  $275.00 
for  FDA/govenmienty  full-time  students 
with  proper  identification.  After  May 
20,  2003,  $495.00  for  members,  $575.00 
for  noimieimbers,  and  $325.00  for  FDA/ 
government/full-time  students  witlT 
proper  identification. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Ramlah  Oma  at  least  10  days  in 
advance. 


Dated:  May  2,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-11651  Filed  5-8-03;  8:45  am] 
BIUJNO  COOE  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Psychopharmacoioglc  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee: 
Psychopharmacoioglc  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  16,  2003,  from  8  a.m.  to  5 
p.m. 

Location:  Marriott  Washingtonian 
Center,  Grand  Ballroom,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 

Contact  Person:  Jayne  E.  Peterson, 
Center  for  Drug  Eveduation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  e-mail:  petersonj@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12544.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  Jime  16,  2003,  the 
committee  will  discuss  the  white  blood 
cell  (WBC)  monitoring  schedule  for 
patients  being  treated  long-term  with 
clozapine.  Currently,  the  WBC 
monitoring  schedule  is  weekly  for  the 
first  6  months  of  continuous  therapy 
and  biweekly  thereafter.  The  committee 
will  consider  the  question  of  whether 
the  frequency  of  WBC  monitoring  can  be 
diminished  further  following  some 
period  of  biweekly  monitoring.  When 
available,  background  materials  for  this 
meeting  will  be  posted  1 -business  day 
prior  to  the  meeting  on  the  FDA  Web 
site  at:  www.fda.gov/ohrms/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  2003 
and  scroll  down  to 

Psychopharmacoioglc  Drugs  Advisory 
Committee.) 


Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  9,  2003.  Oral 
pfbsentations  bom  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shouJd  notify  the  contact 
person  before  Jime  9,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jajme 
Peterson  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  5,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-11649  Filed  5-8-03;  8:45  am] 
BUJNG  COOC  4ieO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  02rM)528] 

Risk  Management;  Public  Workshop; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop; 

reopening  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
May  30,  2003,  the  comment  period  for  .' 
three  concept  papers  entitled 
"Premarketing  Risk  Assessment,"  "Risk 
Management  Programs,"  and  "Risk 
Assessment  of  Observational  Data:  Good 
Pharmacovigilance  Practices  and 
Pharmacoepidemiologic  Assessment." 
The  document  that  requested  public 
input,  review,  and  comments  for  the 
three  concept  papers  was  published  in 
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the  Federal  Register  of  March  7,  2003  ' 
(68  PR  11120).  The  agency  is  taking  this 
action  in  response  to  informal  requests 
for  an  extension  of  the  comment  period. 
DATES:  Submit  written  or  electronic 
comments  on  the  concept  papers  by 
May  30,  2003. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  concept  paper(s)  to 
Lee  Lemley,  Executive  Operations  Staff 
(HFD-006),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  concept  papers. 

Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852,  e-mail: 
FDADockets@oc.fda.gov,  or  on  the 
Internet  at  http://accessdata.fda.gov/ 
scripts/oc/dockets/commentdocket.cfm. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Lemley,  Center  for  Drug  Evaluation  and 
Research  (HFD-006),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-6218, 
lemleyl@cder.fda  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  M^ch  7, 
2003  (68  FR  11120),  FDA  published  a 
document  announcing  a  public 
workshop  to  discuss  risk  management 
activities  for  drug  and  biological 
products  (excluding  blood  products 
other  than  plasma  derivatives).  The  • 
public  workshop  was  held,  as 
scheduled,  on  April  9, 10,  and  11,  2003. 
To  facilitate  public  input  and 
discussion,  FDA  simultaneously  had 
issued  three  concept  papers  for  review 
and  comment  entitled:  (1) 
"Premarketing  Risk  Assessment,"  (2) 
"Risk  Management  Programs,"  and  (3) 
"Risk  Assessment  of  Observational  Data: 
Good  Pharmacovigilance  Practices  and 
Pharmacoepidemiologic  Assessment." 
Interested  persons  were  given  imtil 
April  30,  2003,  to  submit  written  or 
electronic  comments  on  the  concept 
papers.  In  response  to  informal  requests 
firom  interested  persons  for  additional 
time  to  submit  comments  on  the 
concept  papers,  FDA  has  decided  to 
reopen  the  comment  period  until  May 
30,  2003. 

n.  Conmieiits 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  concept  papers.  You 
should  annotate  and  organize  your 
comments  to  identify  the  specific 


concept  paper  and  issue  to  which  the 
comments  refer.  Where  possible, 
comments  should  reference  line 
numbers  in  the  concept  papers.  Two 
paper  copies  of  any  mailed  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document.  The  concept 
papers  and  received  comments  may  be 
seen  at  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.  Monday 
through  Friday. 

HI.  Electronic  Access 

Electronic  versions  of  the  concept 
papers  are  available  via  the  Internet  at 
http://www.fda.gov/cder/meeting/ 
riskmanagement.htm. 

Dated:  May  2,  2003. 
Jeffrey  Shuien, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-11497  Filed  5-6-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Advisory  Board  to  the 
National  Center  for  Toxicologicai 
Research;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Science 
Advisory  Board  (SAB)  to  the  National 
Center  for  Toxicologicai  Research 
(NCTR). 

General  Function  of  the  Committee: 
The  Board  advises  the  Director,  NCTR, 
in  establishing,  implementing,  and 
evaluating  the  research  programs  that 
assist  the  Commissioner  of  Food  and 
Drugs  in  fulfilling  his  regulatory 
responsibilities.  The  Board  provides  an 
extra-agency  review  in  ensuring  that  the 
research  programs  at  NCTR  are 
scientifically  sound  and  pertinent. 

Date  and  Time:  The  meeting  will  be 
held  on  Jime  19,  2003,  bom  9  a.m.  to 
4:45  p.m.  and  on  Jime  20,  2003,  from  9 
a.m.  to  12:15  p.m. 

Location:  NCTR,  Building  #12, 
Conference  Center,  3900  NCTR  Dr.. 
Jeifra^n,  AR  72079. 

Contact  Person:  Leonard  M. 
Schechtman,  NCTR  (HFT-10),  Food  and 
Drug  Administration,  5600  Fishers 


Lane,  Rockville,  MD  20857,  301-827- 
6696,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12559.  Please  call  die 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  Board  will  be  presented 
with  a  draft  report  on  the  evaluation  of 
the  Division  of  Biometry.  The  draft 
report  is  the  product  of  a  site  visit  team 
that  conducted  an  onsite  review  of  the 
Division  in  May.  Division  staffers  will 
provide  a  preliminary  response  to  the 
issues  raised  and  recommendations 
made. 

The  establishment  of  a 
Pharmaceutical  Safety  Working  Group 
and  the  background  and  history  of  two 
Expert  Working  Groups  (EWG)  will  be 
discussed.  A  proposal  to  move  oversight 
for  the  EWGs  from  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  to 
NCTR  will  also  be  reviewed. 
Representatives  from  CDER  and 
industry  will  present  perspectives  on 
the  proposed  change  in  oversight.  An 
earlier  version  of  this  proposal  was 
discussed  at  the  Jime  2001  and  August 
2002  meetings  of  the  SAB.  The  Board 
will  also  receive  updates  on  the 
activities  of  the  Cardiotoxicity  and 
Vascular  Inju^  EWGs. 

Procedure:  On  June  19,  2003,  from  9 
a.m.  to  4:45  p.m.,  and  Jime  20,  2003, 
from  9  a.m.  to  11:45  a.m.,  the  meeting 
is  open  to  the  pubhc.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  6,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:45 
a.m.  and  11:45  a.m.,  on  June  20,  2003. 
"Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  June  6,  2003, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
June  20,  2003,  from  11:45  a.m.  to  12:15 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
information  concerning  individuals 
associated  with  the  research  programs  at 
NCTR. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
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agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Leonard  M. 
Schechtman  at  least  14  days  in  advance 
of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  3,  2003. 
Peter  J.  Pitts 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-11605  Filed  5-8-03;  8:45  am] 

HUJNO  COM  41W-«t-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03N-0077] 

FDA  Modernization  Act  of  1 997; 
Modifications  to  the  Ust  of  Recognized 
Standards,  Recognition  List  Number: 
008;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  April  28,  2003  (68  FR 
22391).  The  document  announced  a 
publication  entitled  "FDA 
Modernization  Act  of  1997; 
Modifications  to  the  List  of  Recognized 
Standards,  Recognition  List  Number; 
008."  The  publication  contains 
modifications  the  agency  is  making  to 
the  list  of  standards  FDA  recognizes  for 
use  in  the  premarket  reviews.  The 
document  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 

DATES:  May  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, " 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-10417,  appearing  on  page  22397  in 
the  Federal  Register  of  Monday,  April 
28,  2003,  the  following  correction  is 
made: 

On  page  22397,  the  section  heading 
"IV.  Listing  of  New  Entries"  is  corrected 
to  read  "ip.  Listing  of  New  Entries." 


Dated:  May  2.  2003. 
JefiErey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-11498  Filed  5-8-03;  8:45  am] 

BajJNQ  CODE  4ie0-«1-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resource^  and  Services 
Administration 

Fiscal  Year  2003  Competitive 
Application  Cycle  for  tfie  Black  Lung 
Clinics  Program  (BLCP)  CFDA  Number 
93.965;  HRSA-03-086 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  up  to 
$250,000  to  support  one  grant  project  to 
an  eligible  entity  for  the  purpose  of 
carrying  out  a  program  to  seek  out  and 
provide  services  to  active  and  inactive 
miners,  in  southwest  Indiana,  who  were 
exposed  to  coal  dust  as  a  result  of 
employment.  The  former  grantee  in 
southwest  Indiana  relinquished  the 
grant  on  September  23,  2002.  As  a 
result,  an  interim  grantee  was  identified. 
The  project  period  for  the  interim 
grantee  ends  on  June  30,  2003.  Efigible 
entities  are  expected  to  provide  services 
described  below  in  "Prt^gram 
Expectations.  The  Bureau  of  Primary 
Health  Care  (BPHC)  intends  to  fund  no 
more  than  one  award. 

Authorizing  Legislation:  The  Black 
Lung  Clinics  Program  (BLCP)  was 
authorized  by  the  Federal  Mine  Safety 
and  Health  Act  of  1977  as  amended  by 
the  Black  Lung  Benefits  Reform  Act  of 
1977  (Pub.  L.  95-239),  in  order  to 
provide  treatment  and  rehabilitation  for 
individuals  who  currently  or  formerly 
worked  within  a  coal  or  other  mining 
industry  and,  as  a  result,  were  exposed 
to  coal  dust.  It  provides  the  authority  for 
competitive  grants  to  States,  private,  or 
public  entities  to  provide  the  services 
listed  below  in  "Program  E3q)ectations" 
to  the  population  described  above. 
Services  may  be  provided  either  directly 
or  through  formal  arrangements  with 
appropriate  health  care  providers.  The 
implementing  regulations  for  the  BLCP 
may  be  foimd  at  42  CFR  part  55a. 
DATES:  The  intended  timeline  for 
application  submission,  review  and 
award  are  as  follows:  June  13,  2003, 
application  deadline;  July  31,  2003, 
grant  awards  announced. 

Applications  will  be  considered  on 
time  if  they  are:  (1)  Received  on  or 


before  the  established  deadline  date;  or 
(2)  postmarked  on  or  before  the  deadline 
date  given  in  the  Federal  Register 
notice.  Late  applications  will  be 
returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
bom  a  commercial  carrier  or  the  U.S. 
Postal  Service  or  request  a  legibly  dated 
U.S.  Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing.  Applications 
sent  to  any  address  other  than  that 
specified  below  are  subject  to  being 
returned.  Applicants  will  receive 
notification  of  their  appUcation  receipt. 
Electronic  submission  is  not  available 
for  this  program  announcement. 

Application  Requests:  To  receive  a 
complete  application  kit  (i.e., 
application  instructions,  necessary 
forms,  and  application  review  criteria), 
contact  the  HRSA  Grants  Application 
Center  at: 

HRSA  Grants  Application  Center,  901 
Russell  Avenue,  Suite  450, 
Gaithersburg,  MD  20879.  Phone:  1- 
877-HRSA-123  (1-877-477-2123). 
Fax:  1-877-HRSA-345  (1-877-477- 
2345).  E-mail:  hrsagac@hrsa.gov. 

When  contacting  the  HRSA  Grants 
Application  Center  (GAC)  please  use  the 
following  program  announcement  when 
requesting  application  materials: 
HRSA-03-086.  Applications  must  be 
submitted  to  the  HRSA  GAC.  Applicants 
should  note  that  beginning  April  1, 
2003,  HRSA  will  begin  accepting  grant 
applications  online.  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information.  Applications  must  be 
postmarked  by  the  due  date  as  specified 
above  for  each  program  area. 

Eligible  Applicants:  The  following 
entities  are  eligible  to  apply  for  the 
funds  described  in  this  notice: 

•  Any  State,  private,  or  public 
entities,  including  faith-based  and 
community-based  organizations, 
proposing  to  serve  miners  or  coal 
miners,  in  southwest  Indiana,  exposed 
to  coal  dust  as  a  result  of  employment. 

Program  Expectations:  The  purpose  of 
the  BLCP  is  to  improve  the  health  status 
of  miners  or  coal  miners  exposed  to  coal 
dust  as  a  result  of  employment  and  to 
increase  coordination  with  other 
services  and  benefits  programs  to  meet 
the  health-related  needs  of  this 
population. 

The  following  is  a  fist  of  core  services 
that  must  be  provided  by  all  grantees: 
'•  Primary  care,  including  screening, 
diagnosis,  treatment,  and  rehabifitation 

•  Patient  and  &mily  education  and 
counseling 

•  Outreach 
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•  Patient  care  coordination,  including 
individual  patient  caie  plans  for  all 
patients,  and  referrals,  as  indicated 

•  Antismoking  advice 

•  Other  s)naiptomatic  treatments, 
including  pulmonary  rehabilitation 

•  The  applicant  must  provide 
services  in  consultation  with  a 
physician  with  special  training  or 
experience  in  the  diagnosis  and 
treatment  of  respiratory  diseases.  In 
addition,  the  applicant  must  meet  all 
criteria  for  approval  and  designation  by 
the  Department  of  Labor  under  20  CFR 
part  725  to  perform  disability 
examination  and  provide  treatment 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended.  All 
services  must  be  provided  regardless  of 
a  person's  ability  to  pay.  Grants  funds 
under  this  program  must  supplement 
and  not  supplant  existing  services  of  the 
grantee. 

Matching  or  Cost  Sharing 
Requirement:  Matching  in  not  required, 
however,  cost  participation  is 
encouraged. 

Application  Review  and  Funding 
Criteria:  Each  application  submitted  by 
the  deadline  will  be  reviewed  initially 
for  eligibility.  Those  applications  that 
are  determined  to  be  ineligible, 
incomplete  or  non-responsive  will  be 
returned  to  the  applicant  without 
further  consideration.  Those 
applications  that  are  determined  to  be 
eligible  will  be  reviewed  by  a  panel  of 
reviewers  comprised  of  non-Federal 
experts  using  the  following  objective 
review  criteria: 

•  Need  and  Readiness — the  extent  to 
which  the  applicant  can  demonstrate  a 
need  for  these  services  in  their  area  and 
their  readiness  to  provide  them. 

•  Administration — the  extent  to 
which  the  applicant  demonstrates  that  it 
has  the  administrative  experience  and 
capacity  to  successfully  implement  this 
program. 

•  Health  Care  Services — the  extent  to 
which  the  applicant  has  the  capacity  to 
provide  or  arrange  for  the  required 
services  (quality  and  breadth). 

•  Collaborative  Arrangements — the 
extent  to  which  the  applicant  has 
developed  and  documented 
collaborative  arrangements  with  other 
local  providers  to  conduct  outreach, 
receive  referrals  and  provide  services, 
number  of  miners  to  be  served  and  their 
needs. 

•  Appropriateness  of  Budget — the 
extent  to  which  the  applicant's  budget 
is  appropriate  for  the  scope  of  the 
proposed  activities. 

Funding  Preferences  and  Priorities: 
The  Bureau  of  Primary  Health  Care 
(BPHC)  intends  to  fund  one  award.  The 
goal  of  the  BPHC  is  to  award  funds  to 


organizations  that  can  best  provide 
comprehensive  services  to  the  largest 
nimiber  of  eligible  individuals  in  a  cost- 
effective  manner. 

Funding  Prefierences 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  applications.  The 
BPHC  will  give  preference  to  applicants 
that  are  State  entities  which  meet  the 
legislative  requirements  of  the  Federal 
Mine  and  Safety  Health  Act  of  1977  as 
amended  by  the  Black  Lung  Benefits 
Reform  Act  of  1977.  States  are  given 
preference  per  the  relevant  regulations, 
specifically  42  CFR  55a.l03.  The 
requirements  are  detailed  in  regulations. 

Funding  Priorities 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individually  approved 
applications  when  applications  meet 
specific  criteria.  The  following  funding 
priority  is  applicable  to  the  Black  Limg 
Clinics  Program. 

•  Applicants  that  are  currently 
operating  a  Black  Liuig  for  patients  in 
compliance  with  Program  Expectations 
will  receive  3  additional  points. 

Estimated  Amount  of  Available 
Funds:  Up  to  $250,000  will  be  available 
in  fiscal  year  2003  for  this  program. 

Estimated  Project  Period:  3  years. 

Estimated  Number  of  Awards:  It  is 
estimated  that  one  award  will  be  made. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Shirl  Taylor-Wilson,  Black  Limg  Clinics 
Program,  Bureau  of  Primary  Health 
Care,  Health  Resources  Services 
Administration,  4350  East-West 
Highway,  9th  Floor,  Bethesda,  Maryland 
20818.  Phone:  301-594-4420.  Fax:  301- 
594-2470.  E-mail:  staylor- 
wilson@hrsa.gov. 

Public  Health  System  Reporting 
Requirements:  Under  these 
requirements  (approved  by  the  Office  of 
Management  and  Budget  0937-0195),  a 
community-based  non-governmental 
applicant  must  prepare  and  submit  a 
Pliblic  Health  System  Impact  Statement 
to  the  head  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
impacted  no  later  than  the  Federal 
application  receipt  due  date.  This 
statement  must  include: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424) 

(b)  A  summary  of  the  project,  not  to 
exceed  one  page,  which  provides: 

•  A  description  of  the  population  to 
be  served, 

•  A  siunmary  of  the  services  to  be 
provided,  and 


•  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  bom 
within  their  States  for  assistance  imder 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  imder  this  notice  will  contain 
a  listing  of  States  that  have  chosen  to  set 
up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  government)  should  contact  their 
State  SPOC  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agpncy  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  reconunendations  it  receives 
after  that  date.  (See  part  148, 
Intergovernmental  Review  of  Public 
Health  Service  Programs  imder 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements.) 

Dated:  April  16.  2003. 
Elizabeth  M.  Duke, 
Administrator. 
(PR  Doc.  03-11652  Filed  5-8-03;  8:45  am] 

BNXmG  COOC  416S-15-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Recruttment  of  Clinicians  To  Become 
Commissioned  Officers;  Recruitment 
of  Sites  for  Assignment  of 
Commissioned  Officers 

agency:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  General  notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  to  recruit  clinicians  who  will 
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be  hired  as  commissioned  officers  in  the 
U.S.  Public  Health  Service.  This  notice 
also  soUcits  applications  from  sites  that 
are  seeking  the  assistance  of  these 
commissioned  officers.  These 
conmiissioned  officers  will  be  family 
practice  physicians  and  dentists.  They 
will  be  assigned  by  the  National  Health 
Service  Corps  (NHSC)  to  the  neediest 
Health  Professional  Shortage  Areas 
throughout  the  Nation.  The  NHSC  will 
pay  the  salaries,  moving  expenses  and 
benefits  for  these  commissioned 
officers. 

These  officers  will  be  part  of  a  mobile 
cadre  of  heedth  care  professionals,  who, 
in  addition  to  the  services  they  will 
provide  to  patients  at  their  assigned 
sites,  may  be  called  upon  to  respond  to 
regional  and/or  national  emergencies. 
The  NHSC  will  assist  the  officers  in 
acquiring,  medntaining  and  enhancing 
emergency  response  skills.  Their  initial 
assignments  will  be  no  longer  than  three 
years  in  duration,  after  which,  shoidd 
these  clinicians  choose  to  stay  in  the 
U.S.  Public  Health  Service,  they  will 
progress  to  new  assignments. 

Eligible  Applicants 

Clinicians — Applicants  must  file  a 
U.S.  Public  Health  Service 
Commissioned  Corps  application,  meet 
the  requirements  for  such 
commissioning,  have  completed  a 
Family  Practice  residency  or  dental 
school  (prior  to  the  start  of  the 
assignment),  have  successfully  passed 
the  Family  Practice  board  certification 
or  a  regional  dental  licensing  exam 
(prior  to  the  start  of  the  assignment)  and 
have  a  current,  tmrestricted  license  to 
practice  medicine  or  dentistry  in  at  least 
one  U.S.  State  or  Territory. 

Sites — Applicants  must  be  located  in 
a  Health  Professional  Shortage  Area 
(HPSA)  and  submit  a  Proposal  for  Use 
of  a  Commissioned  Officer  2003  (and,  if 
not  yet  approved  as  an  NHSC  site,  a 
Recruitment  and  Retention  Assistance 
Application).  All  sites  to  which  NHSC 
clinicians  are  assigned  must  accept 
assignment  imder  Medicare,  have 
appropriate  agreements  with  the 
apphcable  State  entity  to  participate  in 
Medicaid  and  the  State  Children's 
Health  Insurance  Program,  see  all 
patients  regardless  of  their  ability  to 
pay,  and  use  and  post  a  discounted  fee 
plan.  Sites  must  also  understand  and 
accept  that  these  officers  will 
periodically  be  away  from  their  assigned 
locations  as  they  train  for,  or  respond  to, 
a  regional  and/or  national  health 
emergency. 


Application  Requests,  Dates  and 
Addresses 

Application  materials  are  available  for 
downloading  via  the  Web  at:  http:// 
nhsc.bhpr.hrsa.gov. 

Clinicians — Completed  applications 
must  be  postmarked  or  delivered  to  the 
HRSA  Commissioned  Corps  Operations 
Office  by  no  later  than  September  30, 
2003.  Clinicians  are  encouraged  to 
submit  an  application  early,  as 
applications  will  be  considered  as  soon 
as  they  are  received.  Completed 
applications  should  be  mailed  or 
delivered  to:  HRSA  Commissioned 
Corps  Operations  Office,  Parklawn 
Building,  Room  13A-22,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
Applications  received  or  postmarked 
after  the  deadline  date  or  sent  to  a 
different  address  will  be  returned  to  the 
applicant  and  not  considered. 

Sites — Completed  applications  must 
be  postmarked  or  delivered  to  the  NHSC 
by  no  later  than  September  30,  2003. 
Site  applications  will  be  evaluated  as 
soon  as  they  are  received  at  NHSC 
headquarters.  Sites  will  be  deemed 
qualified  based  on  the  quality  of  the 
application  submitted  and  the  score  of 
the  HPSA  in  which  they  are  located, 
with  preference  being  given  to  sites  in 
HPSAs  with  higher  scores.  Officers  will 
then  be  assigned  to  qualified  sites  on  an 
ongoing  basis.  Sites  are  encouraged  to 
apply  early  so  as  to  have  a  better  chance 
of  acquiring  one  of  the  commissioned 
officers.  The  number  of  qualified  sites  is 
expected  to  exceed  the  limited  supply  of 
commissioned  officers.  Completed  site 
applications  should  be  mailed  or 
delivered  to:  National  Health  Service 
Corps,  Parklawn  Building,  Room  8A-55, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Applications  received  or 
postmarked  after  the  deadline  date  or 
sent  to  a  different  address  will  be 
returned  to  the  applicant  and  not 
considered. 

Additional  Informatioii 

Eligible  clinicians  and  sites  interested 
in  receiving  application  material  may  do 
so  by  calling  the  National  Health 
Service  Corps  call  center  at  1-800-221- 
9393. 

Dated:  May  2,  2003. 
Dennis  P.  WilUams, 

Deputy  Administrator. 

[FR  Doc.  03-11499  Filed  5-»-03;  8:45  am] 

BaUNG  CODE  416e-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Suiastance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportuitlty 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  Community  Action  Grant  for  Service 
Systems  Change. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  announces  the  availability  of 
FY  2003  funds  for  the  grant  program 
described  below.  A  synopsis  of  this 
funding  opportunity,  as  well  as  many 
other  Federal  Government  funding 
opportunities,  is  also  available  at  Qie 
Internet  site:  www.fedgrants.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  Applications  (RFA), 
including  Part  I,  Community  Action 
Grant  SM  03-007.  Part  D,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  and  the  PHS  5161-1  (Rev. 
7/00)  application  form  before  preparing 
and  submitting  an  application. 

Funding  Opportunity  Title: 
Conununity  Action  Grant  for  Service 
Systems  Change — Short  Title: 
Community  Action  Grant. 

Funding  Opportunity  Number:  SM 
03-007. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  Public  Health  Service  Act,  as 
amended.  Title  V,  Part  B,  Section  520A,  42 
U.S.C.  [290bb-32]  Priority  Mental  Health 
Needs  of  Regional  and  National  Significance. 

Funding  Instrument:  G. 

Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration,  Center 
for  Mental  Health  Services  (CMHS) 
announces  the  availability  of  $1,000,000 
in  funding  for  Phase  D  Community 
Action  Grants.  Successful  Phase  I 
grantees  may  apply  for  one-year  Phase 
n  grants  of  up  to  $150,000  (direct  and 
indirect). 

The  purpose  of  the  Conmiimity 
Action  Grant  Program  (CAG)  is  to 
promote  the  adoption  of  exemplary 
mental  health  practices  in  conmiunities 
around  the  country.  Community  Action 
Grants  support  consensus  building, 
infrastructure  development,  and 
training  activities  for  the  organization 
and  delivery  of  services  to  diildren  vrith 


25054 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


serious  emotional  distiirbance,  adults 
with  serious  mental  illness,  and  those 
with  co-occurring  substance  disorders. 

Phase  I  of  the  CAG  program  has 
supported  the  development  of 
consensus  eunong  key  stakeholders  with 
the  applicant  communities  or  states  to 
adopt  an  exemplary  practice.  When 
consensus  is  achieved,  grantees  begin 
implementation  of  the  practice. 
Consensus  must  be  demonstrated 
through  a  process  evaluation  report, 
memoranda  of  understanding,  funding 
plans  and  other  documentation  that 
demonstrate  stakeholders'  firm 
commitment  to  adopt  the  practice. 
Because  of  limited  funding  availability 
in  Fiscal  2003,  no  applications  for  Phase 
I  grants  will  be  accepted  under  this 
announcement. 

Phase  n  supports  implementation 
through  infrastructure  development, 
training,  program  adaptation  and 
evaluation.  Grant  funds  may  be  used  to 
provide  direct  services  (therapy,  case 
management,  or  other  interventions  to 
service  recipients)  only  in  pilot  efforts 
with  a  small  group  of  participants  in 
preparation  for  larger  scale 
implementation. 

The  two  phases  of  the  Community 
Action  Grant  operate  in  sequence  to 
ensure  that  tested,  effective,  and 
documented  exemplary  practices  attain 
the  endorsement  and  support  of  the 
community  before  they  are 
implemented. 

Eligible  Applicants:  Units  of  State  or 
local  governments,  tribal  governments 
and  organizations,  and  domestic  private 
nonprofit  organizations  such  as 
community-based  organizations,  faith- 
based  organizations,  provider  and 
consumer  groups,  universities,  and 
health  care  organizations  can  apply  for 
CAG. 

Because  only  Phase  II  grants  will  be 
awarded  under  this  armouncement,  only 
former  or  current  Community  Action 
Grant  Phase  I  grantees  are  eligible  to 
apply  for  Phase  II  awards.  Please  see  the 
Project  Narrative/Review  Criteria 
Section  A,  Preconditions  for  further 
information. 

Due  Date  for  Applications:  July  8, 
2003. 

Estimated  Funding  Available/Number 
of  Awards:  Successful  Phase  I  grantees 
may  apply  for  one-year  Phase  II  grants 
of  up  to  $150,000  (direct  and  indirect). 
It  is  expected  that  six  to  seven  awards 
will  be  made  in  FY  2003  under  this 
announcement.  Applications  with 
budgets  that  exceed  $150,000  will  be 
returned  without  review. 

Is  Cost  Sharing  Required:  No. 

Period  of  Support:  1  year. 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 


application  kits  may  be  obtained  from: 
the  SAMHSA  Mental  Health 
biformation  Center  at  (800)  789-2647, 
Monday  through  Friday,  8:30  A.M.  to  5 
P.M.,  EDT;  TDD:  (301)  443-9006;  Fax: 
(301)  984-8796;  P.O.  Box  42490, 
Washington,  DC  20015.  The  PHS  5161- 
1  application  form  and  the  full  text  of 
the  funding  announcement  are  also 
available  electronically  via  SAMHSA 's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov  (Click  on  "Grant 
Opportimities"). 

Contact  for  Additional  Information: 
David  Morrissette,  DSW,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Center  for  Mental 
Health  Services,  Room  llC-22,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301)  443-3653,  e-mail: 
dmorriss@samhsa.gov. 

Dated:  May  5,  2003. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[PR  Doc.  03-11653  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  information  Collection 
Activities:  Comment  Request 

action:  Request  OMB  emergency 
approval;  petition  for  alien  relative. 
Form  1-130. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS)  has 
submitted  an  emergency  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The  - 
BCIS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
The  BCIS  is  requesting  emergency 
review  from  OMB  of  this  information 
collection  to  ensure  that  certain 
immigration  benefits  are  available  to 
eligible  applicants.  OMB  approval  has 
been  requested  by  May  30,  2003.  U 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approved  MUST 
be  directed  to  OMB,  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Ms.  Karen  Lee,  Department  of 
Homeland  Security  Desk  Officer,  725 — 
17th  Street,  NW.,  Suite  10235, 
Washington,  DC  20503.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
submitted  via  facsimile  to  Ms.  Lee  at 
202-395-6974. 

Ehiring  the  first  60  days  of  this  same 
period,  a  regidar  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  BCIS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  July  8,  2003.  During  the  60-day 
regidar  review,  all  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director, 
Regulations  and  Forms  Services 
Division,  U.S.  Department  of  Homeland 
Security,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536.  Written 
conmients  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(Z)  Evaluate  the  accxiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overvieiv  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  for  Alien  Relative. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-130.  Bureau  of 
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Citizenship  and  Immigration  Services, 
Department  of  Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  form  will  be  used  by  BCIS  to 
determine  eligibility  for  benefits  sought 
for  relatives  of  U.S.  citizens  and  lawfril 
permanent  residents. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  183.034  responses  at  30 
minutes  (.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  91,517  aimual  burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Kathy  Schultz,  Clearance 
Officer,  United  States  Department  of 
Homeland  Security,  1800  G  Street,  NW., 
10th  Floor,  Washinj;ton,  DC  20530. 

Dated:  May  5,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Homeland  Security,  Bureau 
of  Immigration  and  Customs  Enforcement. 
|FR  Doc.  03-11530  Filed  5-8-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4723-FA-07] 

Announcement  of  Funding  Awards  for 
ttie  Indian  Community  Development 
Block  Grant  Program  for  Fiscal  Year 
2002 

AGENCY:  Office  of  Native  American 

Programs,  HUD. 

ACnON:  Announcement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aimoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Fiscal  Year  2002  Notice  of  Funding 
Availability  (NOFA)  for  the  hidian 
Community  Development  Block  Grant 
(ICDBG)  Program.  TTiis  announcement 
contains  the  consolidated  names  and 
addresses  of  this  years  award  recipients 
under  the  ICDBG. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  the  Indian 
Community  Development  Block  Grant 
Program  awards,  contact  the  Area  Office 
of  Native  American  Programs  serving 
your  area  or  Jackie  Kruszek,  Office  of 
Native  Programs,  Denver  Program 
Office.  1999  Broadway,  Suite  3390, 


Denver,  CO  80202,  telephone  800-561- 

5913.  Hearing-  or  speech-impaired 

individuals  may  access  this  niunber  via 

TTY  by  calling  the  toll-free  Federal 

Information  Relay  Service  at  1-800- 

877-8339. 

SUPPLEMENTARY  INFORMATION: 

This  program  provides  grants  to 
Indian  tribes  and  Alaska  Native  Villages 
to  develop  viable  Indian  and  Alaska 
Native  communities,  including  the 
creation  of  decent  housing,  suitable 
living  environments,  and  economic 
opportunities  primarily  for  persons  with 
low  and  moderate  incomes  as  defined  in 
24  CFR  1003.4. 

The  FY  2002  awards  announced  in 
this  notice  were  selected  for  funding  in 
a  competition  annoimced  in  a  NOFA 
published  in  the  Federal  Register  on 
March  26.  2002  (67  FR  13909). 
Applications  were  scored  and  selected 
for  funding  based  on  the  selection 
criteria  in  that  NOFA  and  Area  Office  of 
Native  American  Programs  (ONAPs) 
geographic  jurisdictional  competitions. 

Tne  amoimt  appropriated  in  FY  2002 
to  fund  the  ICDBG  was  $70,000,000. 
Two  million  of  this  amount  was 
retained  to  fund  inmunent  threat  grants 
in  FY  2002.  In  addition,  a  total  of 
$4,056,177  in  carryover  funds  from 
prior  years  was  also  available.  The 
allocations  for  the  Area  ONAP 
geographic  jurisdictions,  including 
carryover,  are  as  follows: 


Eastern/Woodlands  

Souttiem  Rains  

$6,151,645 
12,608,675 

Norttiem  Plains 

11  293  350 

Souttiwest 

Norttiwest 

Alaska 

29,923,175 
5,391,769 
6,628,571 

Total 

$72,056,177 

In  accordance  with  section  102 
(a)(4)(C]  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (103  Stat.  1987,  42  U.S.C.  3545), 
the  Department  is  publishing  the  names, 
addresses,  and  amounts  of  the  95 
awards  made  under  the  various  regional 
competitions  in  Appendix  A  to  this 
document. 

Datfid:  May  2,  2003. 

Mif:hael  Liu. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  A 

Indian  Community  Development  Block 
Grant  Awards  for  Fiscal  Year  2002 

Chainnan  Dave  Lopeman,  Squaxin  Island 
Tribe,  SE  Squaxin  Lane,  Shelton,  WA  98584, 
Phone:  (360)  426-9781;  Grant  Award: 
$500,000;  Activity:  Profession  Center/Public 
Services. 

Chairman  Denny  Hurtado.  Skokomish 
Indian  Tribes,  North  80  Tribal  Center  Road, 


Shelton,  WA  98584.  Phone:  (360)  426-4232; 
Grant  Award:  $530,000;  Activity:  Health 
Services  Expansion/Diabetes  Prevention 
Program. 

Chairman  Ernest  L.  Stensgar,  Coeur 
d'Alene  Tribe,  P.  O.  Box  408,  Pluijuner,  ID 
83851,  Phone:  (208)  686-1800;  Grant  Award: 
$449,500;  Activity:  Development  of  Trailhead 
Facilities. 

Chairperson  Cheryl  Kennedy,  Grand  Ronde 
Indian  Tribe.  9615  Grand  Ronde  Road,  Grand 
Ronde,  OR  97347,  Phone:  (503)  879-5211; 
Grant  Award:  $500,000;  Activity:  Sewer 
Interceptor  Project. 

Chairman  Matthew  Dick,  Colville  Indian 
Tribe.  P.  O.  Box  150,  Nespelem,  WA  99155, 
Phone:  (509)  634-4711;  Grant  Award: 
$500,000;  Activity:  Health  Clinic. 

Chainnan  Dennis  Sullivan,  Lower  Elwha 
Klallam  Tribe,  2851  Lower  Elwha  Road,  Port 
Angeles.  WA  98363,  Phone:  (360)  452-8471; 
Grant  Award:  $500,000;  Activity:  Health 
Clinic  Expansion. 

Chairman  Kenneth  Hansen,  Samish  Indian 
Nation,  P.  O.  Box  217,  Anacortes,  WA  98221, 
Phone:  (360)  299-0790;  Grant  Award: 
$500,000;  Activity:  Cultural  and  ^ 

Environmental  Facility. 

Chairman  Edward  Metcalf,  Coquille  Indian 
Tribe,  P.  O.  Box  783,  North  Bend,  OR  97459, 
Phone  number:  (541)  756-0904;  Grant  ' 
Award:  $330,366;  Activity:  Diabetes  Clinic. 

Chairman  Ron  Charles,  Port  Gamble 
S'Klallam  Tribe,  31912  Little  Boston  Road 
NE,  Kingston,  WA  98346,  Phone:  (360)  297- 
2646;  Grant  Award:  $500,000;  Activity: 
Career  and  Education  Center. 

Chairman  Ron  Brainard,  Confederated 
Tribes  of  Coos,  Lower  Umpqua,  and  Siuslaw 
Indians,  338  Wallace  Avenue,  Coos  Bay,  OR 
97420.  Phone:  (541)  888-9577;  Grant  Award: 
$500,000;  Activity:  Multi-Purpose  Center. 

Chairman  Terry  Enos,  Ak-Chin  Indian 
Reservation,  42507  West  Peters  &  Nail  Road, 
Maricopa,  AZ  85239,  Phone:  520-568-2618, 
Fax:  520-568-4566;  Grant  Award:  $550,000; 
Activity:  Public  Facilities  Infrastructiu^. 

Chainnan  Anthony  )ack.  Big  Valley 
Rancheria  of  Porno  &  Pit  River  Indians,  2726 
Rancheria  Road,  Lakaport,  CA  95453,  Phone: 
707-263-3924,  Fax:  707-263-3977;  Grant 
Award:  $550,000;  Activity:  Housing — New 
Construction. 

Chairman  Edward  Smith,  Chemehuevi 
Indian  Tribe,  P.O.  Box  1976,  Havasu  Lake. 
CA  92363,  Phone:  760-858-4219.  Fax:  760- 
858-5400;  Grant  Award:  $550,000;  Activity: 
Pubhc  Facilities  Infrastructure. 

Chairman  Wayne  Mitchum,  Colusa  Indian 
Community — Cachil,  DeHe  Band,  3730 
Highway  45,  Colusa,  CA  95932,  Phone:  530- 
458-8231,  Fax:  530-158-3866;  Grant  Award: 
$305,287;  Activity:  Pubhc  Facilities 
Community  Center. 

Chainnan  Henry  Blackeye.  Jr.,  Duckwater 
Shoshone  Tribe,  P.  O.  Box  140068, 
Duckwater,  NV  89314,  Phone:  77&-863-0227, 
Fax:  775-863-0301;  Grant  Award:  $550,000; 
Activity:  Housing — New  Construction. 

Chairperson  Frances  Benally,  Fort  Bidwell 
Paiute  Indian  Community,  P.  O.  Box  129, 
Fort  Bidwell.  CA  96112,  Phone:  530-279- 
6310,  Fax:  530-279-2233;  Grant  Award: 
$550,000;  Activity:  Pubhc  Facilities 
Infrastructure. 

Governor  Donald  Antone,  Gila  River  Pima- 
Maricopa  Indian  Community,  P.  O.  Box  97, 
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Sacaton,  A^  85247,  Phone:  520-562-6000, 
Fax:  520-562-6010;  Grant  Award: 
$2,484,112;  Activity:  Public  Facilities- 
Health  Clinic. 

Governor  Gregg  Sarris,  Graton  Rancheria 
Indians,  P.  O.  Box  185,  Novate,  CA  94948, 
Phone:  707-566-2288;  Grant  Award: 
S185.000;  Activity:  Housing  Rehabilitation. 

Chairperson  Lyle  Marshall,  Hoopa  Valley 
Tribe,  P.  O.  Box  1348,  Hoopa.  CA  95546,- 
Phone:  530-625-4211,  Fax:  530-625-4594; 
Grant  Award:  $750,000;  Activity:  Public 
Facilities/Building. 

Chairperson  Louise  Benson.  Hualapai 
Indian  Tribe,  P.  O.  Box  179,  Peach  Springs, 
AZ  86434,  Phone:  928-769-2216,  Fax:  928- 
769-2343;  Grant  Award:  $750,000;  Activity: 
Public  Facilities/Building. 

Chairperson  Rachel  Joseph,  Lone  Pine — 
Paiute  Shoshone  Indians,  P.  O.  Box  747,  Lone 
Pine,  CA  93545,  Phone:  760-876-1034,  Fax 
760-876-8302;  Grant  Award:  $550,000; 
Activity:  Public  Facilities — Community 
Center. 

Chairman  Leroy  Elliott,  Manzanita  Band  of 
Diegueno  Indians,  P.  O.  Box  1302,  Boulev^d, 
CA  91905,  Phone:  619-766-4930,  Fax:  619- 
766-4957;  Grant  Award:  $550,000;  Activity: 
Housing  New  Construction. 

Chairperson  Shirley  Prusia,  Mooretown 
Racheria  of  Maidu,  1  Alverda  Drive,  Oroville. 
CA  95966,  Phone:  530-533-3625,  Fax:  530- 
533-3680;  Grant  Award:  $450,000;  Activity: 
Public  Facilities/Building. 

President  Kelsey  Begaye,  Navajo  Nation, 
P.O.  Box  9000.  Window  Rock,  AZ  86515, 
Phone:  928-871-6352,  Fax;  928-871-4025: 
Grant  Award:  $5,000,000;  Activity:  Public 
Facilities  Infrastructure. 

Chairperson  Leona  Williams,  Pinoleville 
Rancheria  of  Pomo  Indians,  367  N.  State 
Street,  Suite  204,  Ukiah,  CA  95482,  Phone: 
707-463-1454,  Fax:  707-463-6601;  Grant 
Award:  $550,000;  Activity:  Land  Acquisition 
for  Housing. 

Governor  Jacob  Viarrial.  Pueblo  of 
Pojoaque,  39  Camino  del  Rincon  Suite  6, 
Santa  Fe,  NM  87501,  Phone:  505-867-3381, 
Fax:  505^55-3363;  Grant  Award:  $550,000; 
Activity:  Housing  Rehabilitation. 

Chairman  Arlan  Melendezj,  Reno-Sparks 
Indian  Colony,  98  Colony  Road,  Reno,  NV 
89502,  Phone:  775-329-2936,  Fax:  775-329- 
8710;  Grant  Award:  $550,000;  Activity: 
Public  Facilities  Building. 
.  Chairman  John  Currier.  Rincon  Band  of 
Luiseno  Mission  Indians.  P.O.  Box  68.  Valley 
Center,  CA  92082,  Phone:  760-749-1051, 
Fax:  760-749-8901;  Grant  Award:  $550,000; 
Activity:  Public  Facilities  Infrastructure. 

Chairperson  Claire  Wilson.  Robinson 
Rancheria  of  Pomo  Indians,  1545  East 
Highway  20,  Nice.  CA  95464.  Phone:  707- 
275-0527,  Fax:  707-275-0235;  Grant  Award: 
$550,000;  Activity:  Public  Facilities 
Infrastructure. 

Chairman  James  Moon.  Jr..  Rohnerville 
Rancheria  Band  of  Bear  River  Indians.  32 
Bear  River  Drive.  Loleta.  CA  95551;  Phone: 
707-733-1900.  Fax:  707-733-1972;  Grant 
Award:  $550,000;  Activity:  Land  Acquisition 
for  Housing. 

President  John  Azbill,  Round  Valley  Indian 
Tribe  of  the  Round  Valley  Reservation,  P.O. 
Box  448.  Covelo,  CA  95428.  Phone:  707-983- 
6126.  Fax:  707-983-6128;  Grant  Award: 


$550,000;  Activity:  Public  Facilities 
Community  Center. 

President  Ivan  Makil,  Salt  River  Pima- 
Maricopa  Indians.  10005  East  Osbom  Road, 
Scottsdale.  AZ  85256,  Phone:  480-850-8000, 
Fax:  480-650-8014;  Grant  Award: 
$2,000,000;  Activity:  Public  Facilities — 
ConMnunity  Center. 

Chairman  Raymond  Stanley.  San  Carlos 
Apache  Tribe,  Box  0,  San  Carlos,  AZ  85550, 
Phone:  928^75-2361  Fax:  928-475-2567; 
Grant  Award:  $542,022;  Activity:  Public 
Facilities — Senior  P.O.  Center 

Spokesperson  Allen  Lawson,  San  Pasqual 
Band  of  Diegueno  Mission  Indians,  P.O.  Box 
365.  Valley  Center,  CA  92082,  Phone:  760- 
749-3200.  Fax:  760-749-3876;  Grant  Award: 
$550,000;  Activity:  E*ublic  Facilities- 
Building. 

Chairman  Gabriel  Ray,  Scotts  Valley  Band 
of  Pomo  Indians,  9700  Soda  Bay  Road. 
Kelseyville.  CA  95451.  Phone:  707-459- 
9690,  Fax:  707-459-6936;  Grant  Award: 
$550,000;  Activity:  Housing— New 
Construction. 

Chairman  Joseph  E.  Bulfer.  Southern 
Indian  Health  Council,  P.O.  Box  2250. 
Alpine,  CA  91903,  Phone:  619-445-6315, 
Fax:  619-445-9126;  Grant  Award:  $550,000; 
Activity:  Public  Facilities/Building. 

Chairperson  Mary  Belardo.  Torres- 
Martinez  Band  of  Cahuilla  Indians,  P.O.  Box 
1160,  Thermal,  CA  92274,  Phone:  760-397- 
0300.  Fax:  760-397-8146;  Grant  Award: 
$525,555;  Activity:  Housing — New 
Construction. 

Chairperson  Carmella  Johnson,  Upper  Lake 
band  of  Pomo  Indians,  P.O.  Box  516,  Upper 
Lake,  CA  95485,  Upper  Lake.  CA  95485, 
Phone:  707-275-0737.  Fax:  707-275-0757; 
Grant  Award:  $413,040;  Activity:  Public 
Facilities  Infrastructure. 

Chairman  Robert  Quintero,  Walker  River 
Paiute  Tribe,  P.O.  Box  220.  Schurz,  NV 
89427,  Phone:  (775)  773-2306,  Fax:  (775) 
773-2585;  Grant  Amount:  $550,000;  Activity: 
Public  Facilities  Infrastructure. 

■Chairperson  Susan  Masten.  Yurok  Tribe. 
P.O.  Box  1027,  Klamath.  CA  95548.  Phone: 
(707)  444-0433.  Fax:  (707)  444-0437;  Grant 
Amount:  $550,000;  Activity:  Economic 
Development. 

John  Lufkins.  President.  Bay  Mills  Indian 
Coimnunity.  12140  West  Lake  Shore  Drive, 
Brimely,  Michigan  49715,  Phone:  (906)  248- 
5224;  Grant  Amount:  $360,000;  Activity: 
Community  Facility. 

Chief  Paul  Thompson,  Saint  Regis  Mohawk 
Tribe.  412  Route  37.  Akwesasne,  New  York 
13655.  Phone:  (518)  358-2272;  Grant 
Amount:  $550,000;  Activity:  Water 
Distribution  System. 

President  Troy  Swallow,  Ho-Chunk  Nation, 
P.O.  Box  667,  Highway  54  East.  Black  River 
Falls.  WI  54615.  Telephone:  (715)  284-9343; 
Grant  Amount:  $500,000;  Activity:  Water 
System. 

Chairperson  Sandra  Rachal.  Sokaogon 
Chippewa  Community.  3086  State  Highway 
55.  Crandon,  WI  54520,  Telephone:  (715) 
478-7628;  Grant  Amount:  $500,000;  Activity: 
Convenience  Store. 

Chairman  Robert  Chicks,  Stockbridge- 
Munsee  Community,  N  8476  Mo  He  Con 
Nuck  Road,  Bowler.  WI  54861,  Telephone: 
(715)  793-4111;  Grant  Amount:  $500,000; 
Activity:  Assisted  Living  Center. 


Governor  Richard  Doyle,  Pleasant  Point 
Passamaquoddy  Tribal  Government,  P.O.  Box 
301,  Princeton,  ME  04668,  Telephone:  (207) 
796-8004;  Grant  Amount:  $500,000;  Activity: 
Housing  Rehabilitation.  , 

Chairman  Gary  Donald.  Bois  Forte 
Reservation.  P.O.  Box  16.  Nett  Lake.  MN 
55772.  Telephone:  (218)  757-3261;  Grant 
Amount:  $500,000;  Activity:  Fitness/ 
Rehabilitation  Center. 

Ogema  Jonnie  J.  Sam  U,  Little  River  Band 
of  Ottawa  Indians,  375  River  Street. 
Manistee,  MI  49660,  Telephone:  (231)  723- 
8288;  Grant  Amount:  $5CiO,000;  Activity: 
Water  Storage  and  Distribution  System. 

Chairman  Gerald  Brun.  Red  Lake  Band  of 
Chippewa  Indians,  P.O.  Box  547,  Red  Lake, 
MN  56671,  Telephone:  (218)  679-3341;  Grant 
Amount:  $500,000;  Activity:  McBride  Loop 
Water  Project. 

Principal  Chief  Leon  Jones,  Eastern  Band  of 
Cherokee  Indians,  P.  O.  Box  455,  Cherokee, 
NC  28719,  Telephone:  (828)  497-2771;  Grant 
Amount:  $500,000;  Activity:  Women's 
Wellness  Center. 

Chairperson  Beverly  Wright,  Wampanoag 
Tribe  of  Gay  Head.  20  Black  Brook  Road. 
Aquinnah.  MA  02535.  Telephone:  (508)  645- 
3790;  Grant  Amount:  $500,000;  Activity: 
Community  Center. 

Chairman  Doyle  Turner,  White  Earth 
Reservation  Tribal  Council.  P.O.  Box  418. 
White  Earth.  MN  56591.  Telephone:  (218) 
983-3285;  Grant  Amount:  $500,000;  Activity: 
Public  Facilities/Improvements. 

Governor  Bill  Anoatubby.  Chickasaw 
NaUon,  P.  O.  Box  1548,  Ada.  OK  74821. 
Telephone:  (580)  436-2603;  Grant  Amount: 
$750,000.00;  Activity:  Wellness  Center. 

Chairman  Alton  LeBlanc,  Jr.,  Chitimacha 
Tribe  of  Louisiana,  P.  O.  Box  661,  Charenton, 
LA  70523,  Telephone:  (580)  924-8280;  Grant 
Amount:  $750,000;  Activity:  Infrastructure. 

Chief  Gregory  E.  Pyle,  Choctaw  Nation  of 
Oklahoma,  P.  O.  Drawer  1210,  Durant,  OK 
74702,  Telephone:  (580)  924-6280;  Grant 
Amount:  $750,000;  Activity:  Diabetes/ 
Wellness  Center. 

Chairman  John  Barrett,  Citizen  Potawatomi 
Nation,  1601  S.  Gordon  Cooper  Drive, 
Shawnee,  OK  74801.  Telephone:  (405)  275- 
^3121;  Grant  Amount:  $750,000;  Activity: 
Microenterprise. 

Chairman  Johnny  Wauqua.  Comanche 
Tribe.  P.  O.  Box  908.  Lawton.  OK  73502. 
Telephone:  (580)  492-4988;  Grant  Amount: 
$435,394;  Activity:  Community  Center. 

Chief  Larry  Joe  Brooks.  Delaware  Tribe  of 
Indians.  Childcare  Center  220  NW  Virginia 
Ave.,  Bartlesville.  OK  74003,  Telephone: 
(918)  336-5272;  Grant  Amount:  $750,000; 
Activity:  Childcare  Center. 

Chairman  Jeff  Houser.  Fort  Sill  Apache 
Tribe.  Route  2,  Box  121.  Apache,  OK  73006, 
Telephone:  (580)  588-2298;  Grant  Amount: 
$750,000;  Activity:  Econimic  Development. 

Mr.  Lowell  Wesley,  Town  King,  Kialegee 
Tribal  Tovra.  P.  O.  Box  332.  Wetumka,  OK 
74883,  Telephone:  (405)  452-3262;  Grant 
Amount:  $324,817;  Activity:  Infrastructure. 

Chairman  Daimy  Kaskaske.  Kickapoo  Tribe 
of  OK.  P.  O.  Box  70,  McLoud,  OK  74851, 
Telephone:  (405)  964-2075;  Grant  Amount: 
$750,000;  Activity:  Childcare  Center. 

Principal  Chief  Perry  Beaver,  Muskogee 
(Creek)  Nation.  P.  O.  Box  580,  Okmulgee,  OK 
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74447,  Telephone:  (918)  756-8700;  Grant 
Amount:  $750,000;  Activity:  Food 
Distribution  Center. 

Principal  Chief  Jim  Gray,  Osage  Tribe,  627 
Grantlview,  Pawhuska.  OK  74056. 
Telephone:  (918)  287-1128;  Grant  Amount: 
$528,500;  Activity:  Headstart/Childcare 
Center. 

Acting  Chairman  Mike  Gawhega.  Otoe- 
Missouria  Tribe.  8151  Highway  177,  Red 
Rock.  OK  74651-0348,  Telephone:  (580)  723- 
4466;  Grant  Amount:  $750,000;  Activity: 
Wellness  Center. 

President  Robert  Chapman,  Pawnee 
Business  Council.  P.  O.  Box  470,  Pawnee.  OK 
74058,  Telephone:  (918)  762-3621;  Grant 
Amount:  $750,000;  Activity:  Health  Facility. 

Chairman  Badger  Wahwassuck,  Prairie 
Band  of  Potawatomi,  16281  Q  Road.  Mayetta, 
KS  66509.  Telephone:  (785)  966-2255;  Grant 
Amount:  $710,657;  Activity:  Infrastructure. 

Principal  Chief  Don  Abney,  Sac  &  Fox 
Nation  of  OK.  Route  2,  Box  246,  Stroud,  OK 
74079.  Telephone:  (918)  968-3526;  Grant 
Amount:  S750.000;  Activity:  Youth  Center. 

Chief  LeRoy  Howard.  Seneca-Cayuga  Tribe 
of  Oklahoma,  P.  O.  Box  1283.  Miami.  OK 
74355,  Telephone:  (918)  542-3684;  Grant 
Amount:  $750,000;  Activity:  Fire  Station. 

Chairman  Earl  J.  Barbry,  Sr.,  Tunica-Biloxi 
Tribe  of  LA,  P.O.  Box  1585,  Marksville.  LA 
71351;  Grant  Amount:  $750,000;  Activity: 
Multipurpose  Center. 

President  Gary  McAdams,  Wichita  & 
Affiliated  Tribes,  P.O.  Box  729,  Anadarko. 
OK  73005,  Telephone:  (405)  247-2425;  Grant 
Amount:  $749,957;  Activity:  Family 
Community  Center. 

Chief  DuWayne  Johnson.  Curyung  Tribal 
Coimcil.  134  First  Avenue  West.  P.O.  Box 
216.  Dillingham,  AK  99576,  Telephone:  (907) 
842-2384;  Grant  Amount:  $500,000;  Activity: 
Head  Start/Family  Resource  Center. 

President  Robert  Heyano,  Native  Village  of 
Ekuk.  P.O.  Box  530  Center,  Dillingham,  AK 
99576,  Telephone:  (907)  842-3842;  Grant 
Amount:  $500,000;  Activity:  Head  Start/ 
Family  Resource  Center. 

President  Wassalie  Bavilla,  Native  Village 
of  Kwinhagak,  Box  149,  Quinhagak,  AK 
99655,  Telephone:  (907)  556-8167;  Grant 
Amount:  $500,000;  Activity:  Youth  Center/ 
Multipurpose  P.O.  Center. 

First  Chief  Bobby  Tritt,  Venetie  Village 
Council,  P.O.  Box  81119,  Venetie,  AK  99781, 
Telephone:  (907)  849-8212;  Grant  Amount: 
$495,000;  Activity:  New  Housing 
Construction. 

President  Gary  Kompkoff,  Native  Village  of 
Tatitlek,  P.O.  Box  171,  TaUtlek,  AK  99677, 
Telephone:  (907)  325-2311;  Grant  Amount: 
$470,320;  Activity:  Assisted  Living  Facility. 

First  Chief  Henry  Deacon,  Grayling  IRA 
Tribal  Council,  P.O.  Box  49.  Grayling.  AK 
99590.  Telephone:  (907)  453-5116;  Grant 
Amount:  $500,000;  Activity:  Primary  Care 
Facility. 

President  Pete  Mellick,  Sleetmute 
Traditional  Council,  P.O.  Box  34,  Sleetmute, 
AK  99668.  Telephone:  (907)  449-4205;  Grant 
Amount:  $500,000;  Activity:  Public  Services 
Facility. 

First  Chief  Evon  Peter.  Arctic  Village 
Council.  P.O.  Box  69.  Arctic  Village.  AK 
99722,  Telephone:  (907)  587-5523;  Grant 
Amount:  $439,500;  Activity:  New  Housing 
Constniction, 


President  Andrew  Boots.  Marshall 
Traditional  Council,  P.O.  Box  110,  Marshall, 
AK  99585,  Telephone:  (907)  679-6302;  Grant 
Amount:  $500,000;  Activity:  Water/Sewer 
Expansion. 

President  Joseph  Mike,  Native  Village  of 
Kotlik.  P.O.  Box  20210.  KoUik,  AK  99620. 
Telephone:  (907)  899-4326;  Grant  Amount: 
$500,000;  Activity:  Water/Sewer/Power/ 
Boardwalk  Expansion. 

President  Moses  Carl,  Newtok  Village,  P.O. 
Box  5545,  iMewrtok,  AK  99559.  Telephone: 
(907)  237-2314;  Grant  Amount:  $498,824; 
Activity:  Primary  Care  Facility. 

President  Ancfrew  Kasayuli,  Scammon  Bay 
Traditional  Council.  P.O.  Box  126,  Scammon 
Bay,  AK  99662,  Telephone:  (907)  588-5425; 
Grant  Amount:  $351,594;  Activity:  Primary 
Care  Facility. 

President  Thomas  F.  Soolook,  Native 
Village  of  Diomede,  P.O.  Box  7079,  Diomede, 
AK  99762.  Telephone:  (907)  686-2175;  Grant 
Amount:  $500,000;  Activity:  Housing 
Rehabilitation. 

Chairman  Earl  Old  Person.  Blackfeet  Tribe, 
P.O.  Box  850.  Browning.  MT  59417. 
Telephone:  (406)  338-7521;  Grant  Amount: 
$800,000;  Activity:  Community  Water 
Project. 

Chairman  Alvin  Windy  Boy,  Chippewa 
Cree  Tribe.  P.O.  Box  544,  Box  Elder,  MT 
59521,  Telephone:  (406)  395-4282;  Grant 
Amount:  $800,000;  Activity:  Head  Start 
Facility. 

Chairman  Michael  B.  Jandreau,  Lower 
Brule  Sioux  Tribe,  P.O.  Box  183.  Lower 
Brule.  SD  57548,  Telephone:  (605)  473-5522; 
Grant  Amount:  $800,000;  Activity:  Housing 
Rehabilitaliop. 

Chairman  Gregg  Bouriand,  Cheyenne  River 
Sioux  Tribe,  P.O.  Box  590,  Eagle  Butte,  SD 
57625,  Telephone:  (605)  964-4155;  Grant 
Amount:  $800,000;  Activity:  General  Piirpose 
Conununity  Center. 

Chairman  Tex  Hall,  Three  Affiliated  Tribes 
of  Fort  Berthold.  404  Frontage  Road.  New 
Town.  ND  58763.  Telephone:  (701)  627- 
4781;  Grant  Amount:  $800,000;  Activity: 
Multi-Purpose  Cultural  Community  Center. 

Co-Chairman  Ben  S.  Ridgley,  Northern 
Arapaho  Tribe,  P.O.  Box  396.  Fort  Washakie, 
WY  82514.  Telephone:  (307)  332-6120;  Grant 
Amount:  $600,000;  Activity:  Community 
Facility  to  House  Public  Services. 

Chairperson  Geri  Small.  Northern 
Cheyenne  Tribe.  P.O.  Box  128.  Lame  Deer, 
MT  59043,  Telephone:  (406)  477-6284;  Grant 
Amount:  $749,549;  Activity:  Solid  Waste 
Canister  Transfer  Station. 

Chairman  Leonard  Burch,  Southern  Ute 
Tribe.  P.O.  Box  800.  Ignacio.  CO  81137. 
Telephone:  (970)  563-4517;  Grant  Amount: 
$800,000;  Activity:  Alcohol  and  Drug 
Treatment  Facility. 

Chairwoman  Lora  Tom.  Paiute  Indian 
Tribe  of  Utah.  440  North  Paiute  Drive,  Cedar 
City,  UT  84720,  Telephone:  (435)  586-1112; 
Grant  Amount:  $450,000;  Activity:  Water 
Distribution  System,  Grant  Amoimt: 
$333,936;  Activity:  Health  Clinic. 

Robert  Gautier,  Executive  Director,  Salish 
and  Kootenai  Housing  Authority.  P.O.  Box 
38.  Pablo.  MT  59855.  Telephone:  (406)  675- 
4491;  Grant  Amount:  $800,000;  Activity: 
Water  and  Sewer  Services. 

Chairman  Charles  Murphy.  Standing  Rock 
Sioux  Tribe.  P.O.  Box  D.  Fort  Yates,  ND 


58538,  Telephone:  (701)  854-7201;  Grant 
Amount:  $800,000;  Activity:  General  Purpose 
Community  Center  Addition. 
Chairman  John  Blackhawk,  Winnebago 
•  Tribe,  P.O.  Box  687,  Winnebago,  NE, 
Telephone:  (402)  878-2272;  Grant  Amount: 
$800,000;  Activity:  Infrastructure. 

(FR  Doc.  03-11523  Filed  5-8-03;  8:45  am) 
HUJN6  CODE  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR  4800  W-19] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 


SUMMARY:  This  notice  identifies 
unutilized,  underutihzed,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
,  and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  nimibers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  May  1,2003. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  03-11240  Filed  5-8-03;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

National  Key  Deer  Refuge;  Key  West, 
Great  White  Heron,  and  Crocodile  Lake 
National  Wildlife  Refuges 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare 
Comprehensive  Conservation  Plans  and 
Enviromnental  Assessments  for 
National  Key  Deer  Refuge;  Key  West, 
Great  White  Heron,  and  Crocodile  Lake 
National  Wildlife  Refuges  in  Florida. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service, 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare 
comprehensive  conservation  plans  and 
environmental  assessments  pursuant  tot 
he  National  Enviroiunental  Policy  Act 
and  its  implementing  regulations.  The 
Service  is  furnishing  this  notice  in 
compliance  with  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  as  amended  (16  U.S.C.  668dd  et 
seq.),  to  achieve  the  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

Special  mailings,  newspaper  articles, 
and  other  media  aimouncements  will  be 
used  to  inform  the  public  and 
government  and  non-government 
agencies  of  the  opportunities  for  input 
throughout  the  planning  process. 
ADDRESSES:  Address  comments, 
questions,  and  requests  for  mo're 
information  to  the  following:  Van 
Fischer,  Natural  Resource  Planner, 
National  Key  Deer  Refuge,  28950 
Watson  Boulevard,  Big  Pine  Key, 
Florida  33043-0510,  Telephone  305/ 
872-2239;  Fax  305/872-3675;  E-mail 
Van_Fishei@fws.gov.  Additional 
information  concerning  these  refuges 
may  be  found  at  the  Service's  Internet 
site  http:///www.fws.gov. 
SUPPLEMENTARY  INFORMATION:  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  comprehensive  conservation 
plan.  The  plan  gmdes  management 
decisions  and  identifies  refuge  goals, 
long-range  objectives,  and  strategies  for 
achieving  refuge  purpose.  The  planning 
process  will  consider  many  elements 
including  wildlife  and  habitat 
management,  public  recreational 
activities,  and  cultural  resource 
protection.  Public  input  into  the 
planning  process  is  essential. 


Crocodile  Lake  National  Wildlife 
Refuge  was  established  in  1980,  to 
provide  wildlife  and  habitat  protection 
for  federally  listed  threatened  and 
endangered  species  and  migratory  birds. 
A  draft  comprehensive  conservation 
plan  is  expected  to  be  completed  for  this 
refuge  by  June  2004. 

Key  West  and  Great  White  Heron 
National  Wildlife  Refuges  wer^ 
established  in  1908  and  1938 
respectively,  to  protect  herons  and 
egrets  from  pliune  hunters.  National  Key 
Deer  Refuge  was  established  in  1957,  to 
protect  the  endangered  Key  Deer  and 
other  wildlife.  Each  of  the  refuges  is 
located  in  Moru-oe  County,  Florida. 

As  the  draft  plans  for  these  refuges  are 
completed,  reviews  will  be  conducted 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (41  U.S.C.  4321  et 
seq.),  NEPA  regulations  (40  CFR  parts 
1500-1508),  other  appropriate  Federal 
laws  and  regulations,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 

Authority:  This  notice  is  published  under 
the  authority  of  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997,  Public 
Law  105-57. 

Dated:  March  31.  2003. 
Christine  E.  Eustis, 

Acting  Regional  Director. 
^  [FR  Doc.  03-11534  Filed  5-8-03;  8:45  am) 
8ILUNG  COO€  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  and  Public 
Comment  Period  for  Documents 
Associated  With  the  Incidental  Take 
Permit  (ITP)  Previously  Issued  to 
Waterman's  Realty  CoTWinchester 
Creek  Limited  Partnership  for  the 
Home  Port  on  Winchester  Creek 
Habitat  Conservation  Plan 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Waterman's  Realty  Company/ 
Winchester  Creek  Limited  Partnership 
was  issued  an  ITP,  permit  number 
TE006310,  on  May  13, 1999,  for  take  of 
the  Delmarva  for  squirrel.  In  response  to 
a  ruling  by  the  Court  of  Appeals,  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
aimounces  the  availability  of  two 
documents  associated  with  this  FTP  and 
the  opening  of  a  60-day  comment 
period. 

DATES:  Written  comments  on  these 
documents  should  be  received  within 
60  days  of  the  date  of  this  publication. 


ADDRESSES:  Persons  wishing  to  review 
these  documents  may  obtain  a  copy  at 
http://www.fws.gov/r5cbfo,  or  by  written 
or  telephone  request  to  John  Wolflij;, 
U.S.  Fish  and  Wildlife  Service,  177 
Admiral  Cochrane  Drive,  Aimapolis. 
Maryland  21401  (410-573-4573). 
Additionally,  documents  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (8  to  4:30)  at  the  U.S.  Fish  and 
Wildlife  Service,  Annapolis.  Maryland. 
Data  or  comments  concerning  the  offsite 
mitigation  map  or  revised  analysis 
shotdd  be  submitted  in  writing  to  the 
Project  Leader,  U.S.  Fish  and  Wildlife 
Service  Office,  Annapolis,  Maryland  at 
the  above  address.  Please  refer  to  permit 
nimiber  TE006310  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Wolflin  at  the  above  Service  Office, 
Annapolis,  Maryland. 
SUPPLEMENTARY  INFORMATION:  On  May 
13, 1999,  after  an  expanded  public 
comment  period  of  37  days  on  the 
proposed  Home  Port  On  Winchester 
Creek  Habitat  Conservation  Plan  (Home 
Port  HCP),  the  Service  issued  an  IIP  for 
"take"  of  the  Delmarva  fox  squirrel 
(DFS).  The  HP  was  issued  pursuant  to 
the  Endangered  Species  Act  (ESA) 
§  10(a)(2)(B),  16  U.S.C.  1539(a)(2)(B), 
and  its  implementing  regulations  at  50 
CFR  17.22(b)(1).  On  September  7, 1999, 
a  neighbor  to  the  proposed  development 
(Gerber)  and  Defenders  of  Wildlife 
(DOW)  filed  suit  alleging  numerous 
violations  of  the  National 
Environmental  Policy  Act  (NEPA),  ESA 
and  the  Administrative  Procedure  Act 
(APA)  related  to  issuance  of  the  ITP  for 
the  Home  Port  HCP. 

The  District  Court  granted  sunmiary 
judgment  on  all  counts  in  favor  of  the 
Service  on  May  15,  2001.  See  Gerber  v. 
Babbitt,  146  F.Supp.2d  1  (D.  D.C.  2001). 
DOW  appealed  the  District  Court's 
ruling  on  two  issues.  The  availability  of 
a  map  diuing  the  original  public 
comment  period,  and  the  Service's 
finding  regarding  the  impracticability  of 
a  project  design  alternative. 

A  summary  of  the  first  issued  follows: 
The  Plaintiffs/ Appellants,  who  had  been 
provided  approximately  45  days  (due  to 
receipt  of  an  advance  copy  by 
agreement)  to  comment  on  the  HCP, 
notified  the  Service  shorUy  before  the 
end  of  the  public  comment  period  of 
their  desire  for  additional  time  to 
comment  because  no  map  of  the  offense 
mitigation  area  had  been  provided.  The 
Service  sent  them  the  map,  but  did  not 
extend  the  comment  period.  While  the 
District  Court  ruled  that  omission  of  the 
map  was  a  hannless  error,  not  in 
violation  of  the  ESA,  the  Court  of 
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Appeals  disagreed.  See  Gerber  v. 
Norton,  294  F.3d  173, 175, 178-84  (D.C. 
Cir.  2002).  The  Court  of  Appeals  held 
that  the  failure  to  allow  additional 
formal  opportunity  to  comment  once 
provided  with  the  map  violated  the  ESA 
and  therefore  remanded  the  matter  to 
the  District  Coiut  with  instructions  to 
remand  to  the  agency.  See  id.  at  184. 

The  second  issue  is  whether  the 
Service  satisfied  its  statutory  issuance 
criteria.  A  summary  of  this  issue 
follows:  Section  10(a)(2)  of  the  ESA,  16 
U.S.C.  1539(a)(2),  specifies  die 
requirements  for  issuance  of  an     * 
incidental  take  permit.  This  provision  is 
broken  into  two  distinct  subsections. 
One  sets  forth  the  required  components 
of  an  application  from  which  the 
Service  can  judge  whether  an 
applicant's  submission  is  complete.  See 
Section  10(a)(2)(A).  16  U.S.C. 
1539(a)(2)(A).  The  other  provides  the 
issuanoa  criteria  by  which  the  Service 
must  evaluate  and  approve  an 
application  package  once  it  has 
determined  the  submission  is  complete. 
See  section  10(a)(2)(B),  16  U.S.C.  1539 
(a)(2)(B). 

While  the  District  Court  ruled  the 
Service  had  adequately  justified  all  of 
its  requisite  findings,  the  Court  of 
Appeals  agreed  with  Plaintiffs/ 
Appellants  that  the  service  had  violated 
the  ESA  by  failing  to  independenUy 
make  the  requisite  finding  that  the 
developer  would  minimize  and  mitigate 
the  impacts  of  the  taking  to  the 
maximum  extent  practicable  as  required 
under  §  10(a)(2)(b){u),  16  U.S.C. 
1539(a){2)(b)(ii).  The  Court  of  Appeals 
held  that  the  Service's  finding 
concerning  whether  the  impacts  of  the 
taking  from  the  project  would  be 
minimized  and  mitigated  to  the 
maximum  extent  practicable  was  made 
improperly.  Specifically,  the  Court  held 
that  the  Service  did  not  make  its  own 
independent  finding  as  to  whether  a 
possible  project  change  identified  in  the 
record  (the  "Reduced  Take  Alternative") 
was  practicable. 

The  Service  has  now  conducted  its 
own  independent  analysis,  which  is 
reflected  in  the  draft  document  entitled 
"Draft — Assessment  of  Practicability  of 
the  Reduced  Take  Alternative  on 
Remand".  This  document  evaluates  the 
practicability  of  additional 
minimization  measures  discussed  in  the 
Reduced  Take  Alternative  in  the  Home 
Port  HCP  and  the  practicability  of 
measures  considered  as  alternatives  in 
the  Enviroimiental  Assessment.  The 
Service  has  independenUy  evaluated  the 
operative  constraints  on  these  measures, 
which  include  local  governmental 
processes  and  permitting,  costs  and  time 
delays.  While  the  Service  was 


previously  aware  of  many  of  these 
constraints,  no  analysis  was  presented 
in  detail  in  any  docimient. 

Accordingly,  the  Service  makes 
available  for  public  review  and 
comment:  (1)  A  map  of  the  offsite 
mitigation  land  proposed  by  the 
applicant  to  mitigate  for  impacts  to  the 
Delmarva  fox  squirrel  from  the  Home 
Port  development  in  accordance  with  16 
U.S.C.  1539(a)(2)(B):  and  (2)  a  revised 
analysis  of  the  statutorily  mandated 
finding  under  16  U.S.C.  1539  (a)(2(B)(ii), 
that  "Ae  applicant  will,  to  the 
maximum  extent  practicable,  minimize 
and  mitigate  the  impacts  of  such 
taking". 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  offsite  mitigation  land  proposed 
by  the  applicant  and  a  more  detailed 
analysis  of  the  practicability  of  the 
reduced  take  alternative.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  completion 
of  a  revised  decision  dociunent  on 
remand. 

Dated:  April  18,  2003. 
Richard  O.  Bennett, 

Acting  Regional  Director. 

[FR  Doc.  03-11531  Filed  5-8-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR  120  5882  CD99;  ^-01 59] 

Notice  Of  Public  Meeting,  Coos  Bay 
Resource  Advisory  Committee  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Bureau  of  Land 
Management  (BLM)  Coos  Bay  District 
Resource  Advisory  Committee  (RAC) 
Meeting  as  identified  in  section  205  (f) 
(2)  of  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  Public  Law  106-393  (the  Act). 

SUMMARY:  The  BLM  Coos  Bay  District 
RAC  will  be  meeting  on  May  30,  2003 
from  9  a.m.  imtil  12:30  p.m.  at  the  BLM 
Coos  Bay  District  Office.  The  Coos  Bay 
District  Office  is  located  at  1300  Airport 
Lane  in  North  Bend,  Oregon.  The 
purpose  of  tliis  meeting  will  be  to 
review  the  progress  of  previously 
funded  projects,  elect  a  new 
Chairperson,  present  the  RAC  with  this 
year's  projects  to  be  reviewed  for 
funding,  and  provide  an  opportunity  for 
dialogue  between  the  RAC,  the  Bureau, 
and  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Richardson,  District  Manager,  at  756- 


0100  or  Glenn  Harkleroad,  District 
Restoration  Coordinator,  at  751—4361  or 
gIenn_harkleroad@or.blm.gov.  The 
mailing  address  for  the  BL^  Coos  Bay 
District  Office  is  1300  Airport  Lane, 
North  Bend,  Oregon  97459. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  about  the  Coos 
Bay  RAC  and  a  meeting  agenda  can  be 
found  at  http://www.or.blm.gov/ 
coosbay. 

Dated:  May  2,  2003. 
Sue  E.  Richardson, 
Coos  Bay  District  Manager. 
[FR  Doc.  03-11494  Filed  5-8-03;  8:45  am] 
nUJNG  CODE  4310-39-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibiilty  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April  2003. 

In  order  tor  an  affimvative 
determination  to  be  made  and  a 
certffication  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importanUy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Woricer 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  woriter 
separations  at  the  firm. 
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None 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  {2)(B)  (EI.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-50.654:  Arizona  Chemical  Co., 

Esters  Department.  Dover,  OH 
TA-W-50,651:  VishayBLH,  Inc.. 

Canton,  MA 
TA-W-51,175;  Jamestown  Precision 

Wooling,  Inc.,  Jamestown  Div., 

Jamestown,  NY 
TA-W-51 ,206;  Hosokawa  Micron 

International,  Inc.,  Hosokawa 

Manufacturing  Div.,  Santa  Rosa,  CA 
TA-W-51, 265;  Gait  Alloys.  Inc.,  a 

subsidiary  of  RTI  International, 

Canton,  OH 
TA-W-50,803:  Rock-Tenn  Co..  El  Paso, 

TX 
TA-W-50,860;  Cannondale  Corp.. 

Motorsports  Plant,  Bedford,  PA 
TA-W-51,044;  Greenlee-Fairmont,  a 

wholly-owned  subsidiary  of 

Textron,  Inc.,  Fairmont,  MN 
TA-W-50,427;  Boxboard  Packaging. 

Inc.,  Norwalk.  OH 
TA-W-51, 569;  Arris  Group,  Inc., 

Formeriy  Arris  Interactive,  LLC  and 

Antec,  Keptel  Div.,  Rock  Falls 

Facility,  Rock  Falls,  IL 
TA-W-50,075;  Mayville  Engineering 

Co.,  Inc..  Mayville,  WI 
TA-W-50,205;  Mclnnes  Rolled  Rings, 

Erie,  PA 
TA-W-50.447;  Fulton  Bellows  and 

Components,  Knoxville,  TN 
TA-W-50,580;  Allsteel,  Inc.,  Casegoods 

Div.,  An  Operating  Unit  of  Hon 

Industries,  Inc..  West  Hazelton.  PA 
TA-W-50,597  &-A;  Harriet  &■  Henderson 

Yams.  Inc..  J.D.  Plant,  Henderson. 

NC  and  Henderson  Plant, 

Henderson,  NC 
TA-W-50,823;  Alcoa  Composition  Foils, 

Pevely,  MO 
TA-W-51, 005;  Louisiana  Pacific  Corp..    • 

Missoula.  MT 
TA-W-51. 045;  Precision  Cast  Parts. 

Steel  Plant.  Portland.  OR 
TA-W-51 .01 1 :  Ivy  Steel  &■  Wire,  a  Div. 

of  MMI  Products,  Inc.,  Baltimore, 

MD 
TA-W-51, 320;  Heath  Electronic 

Manufacturing  Corp.,  Gleims  Ferry, 

ID 
TA-W-51, 355;  Gulp,  Inc..  Rossville  Div.. 

Chattanooga.  TN 
TA-W-51. 443;  Automotive  Ignition  Co., 

Inc..  Pittsburgh.  PA 
TA-W-51. 466;  Fishing  Vessel  (F/V) 

Fawcett  Point,  State  of  Alaska 

Commercial  Fisheries  Entry 


Commission  Permit  #  S04K595562L, 

Old  Harbor.  AK 
TA-W-51. 562;  The  Interflex  Group. 

Ashland,  VA 
TA-W-51. 596;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  *S04T65030C, 

Nondalton.  AK 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-51. 101;  Agilent  Technologies. 

ASIC  Product  Div..  Fort  Collins.  CO 
TA-W-51 ,111;  General  Magnetic 

Technology,  Inc.,  Lake  Worth,  FL 
TA-W-51 ,203;  Arrow  Electronics,  Inc.. 

BP  Branch.  Foothill  Ranch.  CA 
TA-W-51. 335;  General  Electric 

Industrial  Systems,  Drives  and 

Controls,  Inc.,  Salem,  VA 
TA-W-51, 054;  Sonicblue,  Inc..  Call 

Center.  Tigard.  OR 
TA-W-51, 189;  NSkia,  Inc..  Broadband 

Systems-Div.,  Santa  Rosa,  CA 
TA-W-51, 085;  Fluor  Daniel,  Rochester, 

MN 
TA-W-51, 103;  Toshiba  America 

Electronic  Components.  Inc.,  Design 

Center,  Beaverton,  OR 
TA-W-51, 127;  Omega  Worldwide.  Inc.. 

Corporate  Office,  Arm  Arbor.  MI 
TA-W-51, 315;  Cela  Fabrics.  Inc.,  New 

York.  NY 
TA-W-51, 352;  Friedman  Bag  Co.,  Inc., 

Portland,  OR 
TA-W-51 ,410;  Gates  Mills,  Inc.. 

Johnstown,  NY 
TA-W-51, 537;  Tru-Stitch  Footwear.  Div. 

of  Wolverine  Worldwide,  Inc., 

Malone,  NY 
TA-W-51. 534;  HTP  Security,  Inc., 

Goldendale,  WA 
TA-W-51, 528;  Battery  Sales,  Inc., 

Hempstead,  NY 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.A)  (no  employment 
declines)  have  not  been  met. 
TA-W-50,337;  Maclean-ESNA,  a 

subsidiary  of  Maclean  Fogg  Co.. 

Pocahontas,  AR 
TA-W-51, 601;  Schroder  Boards.  Bingen, 

WA 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (LB.)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (n.B)  (has  shifted  production  to  a 
country  not  under  the  free  trade 
agreement  with  the  U.S.)  have  not  been 
met. 

TA-W-51, 326;  Ross  Mould,  Inc.. 

Washington,  PA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade:=affected  companies. 
TA-W-51, 403;  Qariant  Corp.,  Oak 

Creek.  WI 


The  following  certification  has  been 
issued.  The  requirement  of  (a)(2)(A) 
(increased  imports)  of  section  222  has 
been  met. 

TA-W-51, 246;  Cold  Metal  Products, 
Youngstown,  OH 

AfBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  bfeen 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50,133  BrA;  Phelps  Dodge  Corp.. 

Phelps  Dodge  Wire  and  Cable 

Group,  Phelps  Dodge  High 

Performance  Conductors  (Div),  West 

Caldwell.  NY  and  Phelps  Dodge 

Specialty  Copper  Products  (Div), 

Elizabeth.  NJ:  November  14,  2001. 
TA-W-51, 365;  Dirigo  Stitching,  Inc., 

Skowhegan.  ME:  March  26,  2002. 
TA-W-51,395;  Lexington  Home  Brands, 

Plants  1,2,4.5  and  12,  Lexington, 

NC:  March  31,  2002. 
TA-W-51, 460;  Mettler  Toledo,  Inc., 

Spartanburg  Product  Organization, 

Inman.  SC:  April  8.  2002. 
TA-W-5 1. 505 ;  KMC  Products,  Inc.,  d/b/ 

a  KMC  Wheel  Co.,  Riverside,  CA: 

March  31,  2002. 
TA-W-51.427;  Rhodia.  Inc.,  Freeport. 

TX:  March  28.  2002. 
TA-W-50.975;  Pasco  Tool  &■  Plastics. 

Inc.,  Meadville,  PA:  February  24. 

2002. 
TA-W-51,137;  SASOL  North  America, 

Inc.,  Baltimore,  MD:  March  13. 

2002. 
TA-W-51, 196;  Siemens  Energy  &■ 

Automation.  Inc..  Power  Conversion 

Div..  Norwood.  OH:  January  13. 

2002. 
TA-W-51.290;  Glassco.  IN.  d/b/a 

Traditions  Lamp  Co.,  Altoona,  AL: 

March  24,  2002. 
TA-W-50,678;  Keller  Manufacturing 

Co.,  Inc..  Culpeper.  VA:  January  22. 

2002. 
TA-W-50.878;  Cannondale  Corp.. 

Bicycle  Plant.  Bedford.  PA: 

February  10.  2002. 
TA-W-50.045;  Domestic  Manufacturing 

Corp..  Kinston.  NC:  November  12, 

2001. 
TA-W-50.879;  Maine  Brand 

Manufacturing.  Inc..  Littleton.  ME: 

February  12,  2002. 
TA-W-50.668;  JDS  Uniphase  Corp., 

Lundy  facility.  Optical  Layer  Group, 

San  Jose,  CA:  December  9,  2001. 
TA-W-50,382;  Reddog  Industries,  Inc.. 

Erie.  PA:  December  17,  2001. 
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TA-W-50.654;  Arizona  Chemical  Co., 

Sebacic  Department  and  Esters 

Department,  Dover.  OH:  January  21, 

2002. 
TA-W-50,742  &A,B;  Tweel  Home 

Furnishing,  Newark,  NJ  and 

Harrison.  NJ  and  Lakewood.  NJ: 

January  24.  2002. 
TA-W-50,938;  Rexnord  Industries,  Inc., 

Milwaukee,  WI:  February  21,  2002. 
TA-W-50.953;  Advanced  Energy, 

Voorhees,  NJ:  February  19,  2002. 
TA-W-50.97a;  The  Magnus  Group,  Inc., 

d/b/a  Progressive  Information 

Technologies,  Emigsville.  PA: 

February  20,  2002. 
TA-W-51, 062;  Ethan  Allen.  Inc..  Dudley 

Plant.  Dudley.  MA:  February  25. 

2002. 
TA-W-51, 289  B-A;  Sun  Hill  Industries. 

including  temporary  workers  of 

Adecco.  Scotia,  NY  and  Stamford. 

CT:  March  18,  2002. 
TA-W-51,115;  Meadwestvaco  Corp., 

Luke,  MD:  March  7.  2002. 
TA-W-5i,215;  Hydromatic  Pump, 

Ashland,  OH:  March  5,  2002. 
TA-W-51, 192;  U.S.  Textile  Corp., 

Newland,  NC:  March  12.  2002. 
TA-W-51, 233;  Universal  Stainless  and 

Alloy  Products,  Bridgeville.  PA: 

March  17.2002. 
TA-W-51, 349;  Alpharma.  Inc., 
y'Hbnnibal  Manufacturing  Plant. 

including  leased  workers  of  BASF. 

Palmyra.  MO:  March  27.  2002. 
TA-W-51. 441;  Rochester  Button  Co.. 

Inc.,  Kehbridge,  VA  and  South 

Boston,  VA:  April  14,  2002. 
TA-W-51, 481;  Alexandra  Fashions, 

Inc.,  North  Bergen,  NJ:  March  31, 

^002. 
TA-W-51, 483;  Whiting  &■  Davis,  Inc..  a 

div.  of  Bacou-Dallos  and  leased 

workers  of  Adecco.  Attleboro  Falls, 

MA:  April  10,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 

TA-W-50,260;  Motorola,  Inc.. 

Semiconductor  Products  Sector, 

Bipolar  Man  ufacturing  Center, 

Mesa,  AZ:  December  5,  2001. 
TA-W-51,323;  Michael  Anthony 

Jewelers.  Inc..  Mt.  Vernon.  NY: 

February  28.  2002. 
TA-W-51. 430  e-A.B;  Triangle 

Suspension  Systems,  Inc.,  DuBois, 

PA,  Brentwood.  TN  and  Fontatia, 

CA:  April  3,  2002. 
TA-W-50.615;  BP  Solor,  LLC,  Toano, 

V A:  January  18.  2002. 
TA-W-50,650;  Davol.  Inc..  Lawrence. 

KS:  January  22,  2002. 
TA-W-50.733;  Nidec  America  Corp., 

Power  General  Div.,  Canton,  MA: 

January  29,  2002. 


TA-W-51, 51 7;  Ace's  Sanding  Shop, 

Thomasville,  NC:  April  14,  2002. 
TA-W-50.743;  The  compare  Corp.. 

Sidney,  OH:  January  16,  2002. 
TA-W-50,807;  MCB,  Inc..  d/b/a  Wild 

Rose,  Los  Angeles,  CA:  January  21, 

2002. 
TA-W-51, 322;  Alburg  Door  Sr  Window 

.Ltd.,  Alburg,  VT:  March  24,  2002. 
TA-W-51.398;  Textron  Fastening 

Systems.  Syntek  Operations,  a 

wholly  owned  subsidiary  of 

Textron.  Inc..  including  leased 

workers  ofQSP  Staffing.  Rockford. 

IL:  March  21,  2002. 
TA-W-51. 416;  Weyerhaeuser  Box  Plant. 

Laredo.  TX:  March  18.  2002. 
TA-W-51,444;  Lindley  Laboratories. 

Inc.,  Gibsonville.  NC:  March  31, 

2002. 
TA-W-51.487&-A;  R.A.G.S..  Inc.. 

Lexington.  NC  and  Richfield.  NC: 

April  11,  2002. 
TA-W-51,476;  Ultra  cutting,  Inc.. 

Medley.  FL:  April  2.  2002. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 
TA-W-51.319;  Gem  Island  Enterprises. 

a/b/a  Opal  Industries.  Morganton. 

NC:  March  18,2002. 
Also,  pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  April  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a    " 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  fi'om  emplojrment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  fiirm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 


separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or  - 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importandy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

None 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

None 

Affirmative  Determinations  NAFTA- 
TAA 

None 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  May  2,  2003. 

Terrence  Clark, 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  03-11552  Filed  5-8-03;  8:45  am) 

aUJNG  C006  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,315] 

Alcatei  USA  IMarlceting,  Inc.,  Voice 
Network  Division  (VND),  Wireiess 
Switching  Group,  EiMX  5000  Product 
Group,  Piano,  TX;  Notice  of  Negative 
Detennination  Regarding  Application 
for  Reconsideration 

By  application  received  on  April  3, 
2003,  a  petitioner  requested 
administrative  reconsideration  of  the 
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Department's  negative  detennination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Alcatel  USA  Marketing,  Inc., 
Voice  Network  Division  (VND),  Wireless 
Switching  Group,  EMX  5000  Product 
Group,  Piano,  Texas  was  signed  on 
March  7,  2003,  and  published  in  the 
Federal  Register  on  March  26,  2003  (67 
PR  14706). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Alcatel  USA  Marketing, 
Inc.,  Voice  Network  Division  (VND), 
Wireless  Switching  Group,  EMX  5000 
Product  Group,  Piano,  Texas  engaged  in 
activities  related  to  software  and 
hardware  support.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

The  petitioner  alleges  the  software 
cuid  hardware  support  at  Alcatel  USA 
Marketing,  Inc.,  Voice  Network  Division 
(VND),  Wireless  Switching  Group,  EMX 
5000  Product  Group,  Piano,  Texas  is  an 
"integral  part  of  the  product"  made  for 
the  customer. 

An  investigation  of  this  matter, 
including  contact  with  the  company, 
revealed  that  a  very  small  portion  of  the 
services  supplied  involve  hardware 
(modifications)  and  that  all  of  the 
software  support  provided  is 
electronically  generated  to  the  customer. 
Electronically  generated  material  does 
not  constitute  production  within  the 
meaning  of  Section  222  of  the  Trade 
Act. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demai^d'for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 


facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
appUcation  is  denied. 

Signed  at  Washington,  £)C,  this  29th  day  of 
April,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-11543  Filed  5-8-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,509] 

Alpha  Omega  Jet  Services,  Inc., 
Sulphur  Springs,  TX;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
26,  2003  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Alpha  Omega  Jet 
Services,  Inc.,  Sulphur  Springs,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  22nd  day 
of  April,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11551  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  4S10-aO-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-50,264] 

Atlantic  Metal  Products  Springfield, 
NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
6,  2002,  in  response  to  a  worker  petition 
filed  at  a  company  official's  request  by 
the  New  Jersey  State  Trade  Coordinator 
on  behalf  of  workers  at  Atlantic  Metal 
Products,  Springfield,  New  Jersey. 

The  Department  of  Labor  has  been 
imable  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC,  this  25th  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-11544  Filed  5-8-03;  8:45  am] 
BILLING  CODE  4510-aO-P 


DEPARTMENT  OF  UVBOR 

Employntent  and  Training 
Administration 


[TA-W-51,555] 

BASF  Corporation,  Anderson,  SC; 
Notice  of  Termination  of  Investigation 

Pm-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  21, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  BASF  Corporation, 
Anderson,  South  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-11558  Filed  5-8-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


tTA-W-51,622] 

Casco  Products,  Inc.,  Bridgeport,  CT; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  29, 
2003  in  response  to  a  worker  petition 
filed  by  the  lUE/CWA  on  behalf  of 
workers  at  Casco  Products,  Inc., 
Bridgeport,  Connecticut. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  July  19,  2002  (TA-W-41,561). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  30th  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-11560  Filed  5-8-03;  8:45  am] 

BHXWO  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51/480] 

Chorum  Technologies,  LP., 
Richardson,  TX;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  11, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Chorum  Technologies,  L.P., 
Richardson,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  IX],  this  29th  day  of 
April,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-11555  Filed  5-8-03;  8:45  am] 

BILUNG  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,902] 

Daniel  Bianton,  Homosassa,  FL;  Notice 
of  Termination  of  Investigation 

Ptu^uant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
14,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Daniel  Bianton,  Homosassa, 
Florida.     I 

The  Department  has  been  unable  to 
locate  a  company  official  to  obtain  the 
information  necessary  to  render  a 
determination  on  worker  group 
eligibility. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington;  DC  this  25th  day  of 
April,  2003. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11548  Filed  5-8-03;  8:45  am] 

BILLING  CODE  4Sia-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,849] 

Diamond  Brands— Wilton  Box  Plant, 
Dryden,  ME;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
11,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Diamond  Brands,  Wilton  Box  Plant, 
Ehyden,  Maine. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-11547  Filed  5-8-03;  8:45  am] 

BILLING  COOE  4510-30-l> 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,631] 

Garden  State  Tanning,  Wllliamsport, 
MD;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
22,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Garden  State  Tanning,  Williamsport, 
Maryland. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  22nd  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11546  Filed  5-8-03;  8:45  am] 

BILLING  COOE  4510~3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,630] 

J.C.  Viramontes,  Inc.,  D/B/A 
international  Garment  Processors,  El 
Paso,  TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  29, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  J.C.  Viramontes,  Inc.,  d/b/a 
International  Garment  Processors,  El 
Paso,  Texas. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  June  29,  2001  and  which  remains  in 
effect  (TA-W-39,196).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11561  Filed  5-8-03;  8:45  am] 

BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


^- 


rrA-W-51,572] 


Lonestar  Cutting  Services,  Inc.,  El 
Paso,  TX;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  24,  2003,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Lonestar  Cutting  Services,  Inc.,  El 
Paso,  Texas. 

All  workers  were  separated  fitjm  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223  (b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
April,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11559  Filed  5-8-03;  8:45  am] 

BILLING  COOE  4S10-aO-l> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50,992] 

Lonza  Group,  Los  Angeles,  CA;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
26,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Lonza  Group,  Los  Angeles,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  23rd  day  of 
April,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11549  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,499] 

Malttius  Diagnostics,  inc.,  North 
Ridgevllle,  OH;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  15,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Malthus  Diagnostics,  Inc.,  North 
Ridgeville,  Ohio. 

The  petitioner  has  requested  that  the 
petition' be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
April,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11557  Filed  5-8-03;  8:45  ami 

BiLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,174,  TA-W-51,174A,  TA-W- 
51,174B,  and  TA-W-51,174C] 

Mann  Edge  Tool  Company,  Assembly 
and  Shipping  Division,  L^wistown,  PA; 
Mann  Edge  Tool  Company,  Forge 
Division,  Lewlstown,  PA;  American 
Hickory  Corporation,  a  Wholly  Owned 
SutMidiary  of  Mann  Edge  Tool 
Company,  Lewlstown,  PA;  White 
Container  Corporation,  a  Wholly 
Owned  Subsidiary  of  Mann  Edge  Tool 
Company,  Lewiston,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  17, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Mann  Edge  Tool  Company, 
Assembly  and  Shipping  Division, 
Lewistown,  Pennsylvania  (TA-W- 
51,174),  Mann  Edge  Tool  Company, 
Forge  Division,  Lewistown, 
Pennsylvania  (TA-W-51,174A), 
American  Hickory  Corporation,  a 
wholly-owned  subsidiary  of  Mann  Edge 
Tool  Company,  Lewistown, 
Pennsylvania  {TA-W-51,174B),  and 
White  Container  Corporation,  a  wholly- 
owned  subsidiary  of  Mann  Edge  Tool 
Company,  Lewistown,  Pennsylvania 
(TA-W-51,174C). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
April,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11553  Filed  5-8-03;  8i45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,451] 

Powerex,  Inc.,  Youngwood,  PA; 
Amended  Notice  of  Revised 
Determination  On  Reconsideration 

hi  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Revised  Determination  on 
Reconsideration  on  April  17,  2003, 
applicable  to  workers  of  Powerex,  Inc, 
Yoimgwood,  Pennsylvania.  The  notice 


will  be  published  soon  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  semiconductor 
products  (thjrristors  and  rectifiers). 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-37,447, 
issued  on  June  16,  2000,  for  workers  of 
Powerex,  Inc.,  Youngwood, 
Pennsylvania  who  were  engaged  in 
employment  related  to  the  production  of 
semiconductor  products  (thyristors  and 
rectifiers).  That  certification  expired 
June  16,  2002.  To  avoid  an  overlap  in 
worker  group  coverage,  the  revised 
determination  is  being  amended  to 
change  the  impact  date  fi-om  March  8, 
2002,  to  June  17,  2002,  for  workers  of 
the  subject  firm. 

The  amended  notice  applicable  to 
TA-W— 41,451  is  hereby  issued  as 
follows: 

All  workers  of  Powerex,  Youngwood, 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  17,  2002,  through  April  17,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  29th  day  of 
April,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-11542  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  4510-30-P 

DEPARTMENT  OF  tJVBOR    ' 

Employnoent  and  Training 
Administration 

[TA-W-51,431] 

Tecumseh  Products  Company,  Grafton 
Operations,  Grafton,  Wl;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  4, 
2003  in  response  to  a  petition  filed  by 
the  International  Association  of 
Machinists  and  Aerospace  Workers, 
District  10  on  behalf  of  workers  at 
Tecumseh  Products  Company,  Grafton 
Operations,  Grafton,  Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
piupose,  and  the  investigation  has  been 
terminated. 
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Signed  at  Washington,  DC,  this  28tb  day  of 
April,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-11554  Filed  5-8-03;  8:45  am] 

BUJNGCODE  451»-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-51,482] 

Tecumseh  Products  Company, 
Douglas  Operations,  Douglas,  GA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  11, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Tecimiseh  Products,  Douglas 
Operations,  Douglas,  Georgia. 

The  petitioner  nas  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
April,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-11556  Filed  5-8-03;  8:45  am] 

BtLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,339] 

Tower  Automothw,  Inc.,  Milwaukee,  Wl; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  23,  2003,  applicable  to  workers 
of  Tower  Automotive,  Inc.,  Milwaukee, 
Wisconsin.  The  notice  was  published  in 
the  Federal  Register  on  February  24, 
2003  (68  FR  8623). 

The  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  structural 
component  parts  and  assemblies  for 
light  truck  bodies. 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-38,407, 
issued  on  January  31,  2001,  for  workers 
of  Tower  Automotive,  Inc.,  Milwaukee, 
Wisconsin  who  were  engaged  in 


emplojrment  related  to  the  production  of 
structural  component  parts  and 
assemblies  for  light  truck  bodies.  That 
certification  expired  January  31,  2003. 
To  avoid  an  overlap  in  woiier  group 
coverage,  the  certification  is  being 
amended  to  change  the  impact  date 
fit)m  December  9,  2001  to  February  1, 
2003,  for  workers  of  the  subject  finn. 
The  amended  notice  applicable  to 
TA-W-50,339  is  hereby  issued  as 
follows: 

All  workers  of  Tower  Automotive,  Inc., 
Milwaukee,  Wisconsin,  who  became  totally 
or  partially  separated  frtjm  employment  on  or 
after  February  1,  2003,  through  January  23, 
2005,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  29th  day  of 
April,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-11545  Filed  5-*-03;  8:45  am] 

BaUNG  CODE  451»-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,330] 

Zilog,  Incorporated,  MOD  II,  Nampa,  ID; 
Notice  of  Termlnatton  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  27, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Zilog,  Inc.,  Mod  n,  Nampa, 
Idaho. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  23rd  day  of 
April,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FRDoc.  03-11550  Filed  5-8-03;  8:45  am] 

BIUJNG  CODE  4610-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  26a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pajnnent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
Federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  frtim 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  part  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
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Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
EmplojTnent  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entided  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
pubhcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

None 

Volume  n 

None 

Volume  m 

None 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

None 

Volume  VII 

None 

They  are  also  available  electronicaUy  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  hiformation  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regidar  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  in  Washington,  DC  this  30th  day  of 
April,  2003. 

Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-11117  Filed  5-»-03;  8:45  am) 

BILUNG  CODE  4510-27-11 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations;  Fire 
Protection  (Underground  Coal  Mines) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  dociunent  entiUed 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts".  This  pubhcation  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

General  wage  aeterminations  issued 
imder  the  Davis-Bacon  and  Related  Acts 
are  available  electronically  at' no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.     ■ 


Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  75.1100-3,  75.1101-23, 
75.1103-8.  &  75.1103-11;  Fire 
Protection  (Underground  Coal  Mines). 
DATES:  Submit  conunents  on  or  before 
July  8,  2003. 

ADDRESSES:  Send  conunents  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management,  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  conunents 
on  computer  disk,  or  via  Internet  E-mail 
to  Tan--Jane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATJON  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171, 1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  30  CFR  75.1100-3,  chemical 
fire  extinguishers  must  be  examined 
every  6  months  and  the  date  of  the 
examination  recorded  on  a  permanent 
tag  attached  to  the  extinguisher.  Under 
§  75.1101-23(a),  operators  of 
imdergroimd  coal  mines  are  required  to 
establish  a  program  for  the  instruction 
of  all  miners  in  the  proper  fire  fighting 
and  evacuation  procedures  to  be 
followed  in  event  of  an  emergency.  The 
program  includes  a  specific  fire  fighting 
and  evacuation  plan  designed  to^ 
acquaint  miners  on  all  shifts  with 
procedures  for:  (i)  Evacuation  of  all 
miners  not  required  for  fire  fighting 
activities;  (ii)  rapid  assembly  and 
transportation  of  necessary  people,  fire 
suppression  equipment,  and  rescue 
apparatus  to  the  scene  of  the  fire;  and 
(iii)  operation  of  the  fire  suppression 
equipment  available  in  the  mine.  Under 
75-1101-23(c),  an  underground  coal 
mine  operator  is  required  to  condupt  fire 
drills  at  intervals  of  not  more  than  90 
days.  The  operator  is  to  certify  by 
signature  and  date  that  fire  drills  were 
conducted  in  accordance  with  the 
approved  program.  Under  §75.1103-8,  a 
qualified  person  must  examine  the 
automatic  fire  sensor  and  warning 
device  systems  on  a  weekly  basis,  and 
must  conduct  a  functional  test  of  the 
complete  system  at  least  once  a  year. 
Under  §  75.1103-11,  each  fire  hydrant 
and  hose  must  be  tested  at  least  once  a 
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year,  and  the  records  of  those  tests  shall 
be  kept  in  an  appropriate  location. 

n.  Desired  Focus  of  Conunents 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
For  Further  Information  Conta'fct  section 
of  this  notice,  or  viewed  on  the  Internet 
by  accessing  the  MSHA  home  page 
(http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Blegister 
Documents." 

m.  Current  Actions 

30  CFR  75.1100-3, 1101-23, 1103-6  & 
1 1 ,  requires  chemical  fire  extinguishers 
to  be  examined  every  6  months;  requires 
operators  to  establish  a  program  for  the 
instruction  of  all  miners  in  the  proper 
fire  fighting  and  evacuation  procedures 
in  the  event  of  an  emergency;  requires 
operators  to  conduct  fire  drills;  requires 
a  qualified  person  to  examine  the 
automatic  fire  sensor  and  warning 
device  systems;  and  requires  that  each 
fire  hydrant  and  hose  be  tested. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Fire  Protection  (Undergroimd 
Coal  Mines). 

OMB  Number:  1219-0054. 

Recordkeeping:  §  75.1100-3  requires 
that  after  the  examination  of  chemical 
fire  extinguishers,  the  date  of  the 
examination  be  recorded  on  a 
permanent  tag  attached  to  the 
extinguisher.  §  75.1101-23(c),  requires 
that  after  conducting  fire  drills  the 
operator  must  certify  by  signature  and 
date  that  the  fire  drills  were  conducted. 
§  75.1103-8  requires  the  mine  operator 


to  maintain  records  of  the  annual 
functional  test  of  the  automatic  fire 
sensor  and  warning  device  systems. 
And  §  75.1103-11  requires  that  records 
be  kept  of  each  fire  hydrant  and  hose 
test. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  893. 

Estimated  Time  Per  Response:  14 
minutes. 

Total  Burden  Hours:  77,122  hours. 

Total  Burden  Cost  (in  thousands) 
(capital/startup):  SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $1. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  2nd  day 
of  May,  2003. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 
[FR  Doc.  03-11540  Filed  5-8-03;  8:45  am] 

BILLING  CODE  4510-43-U 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  SutMnltted  for  Public 
Comment  and  Recommendations; 
Ground  Control  Plan 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  conunents  on  or  before 
July  8,  2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 


are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-Jane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171, 1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Each  operator  of  a  surface  coal  mine 
is  required  under  30  CFR  77.1000  to 
establish  and  follow  a  ground  control 
plan  that  is  consistent  with  prudent 
engineering  design  and  which  will 
ensure  safe  workdng  conditions.  The 
plans  are  based  on  the  type  of  strata 
expected  to  be  encoimtered,  the  height 
and  angle  of  highwalls  and  spoil  banks, 
and  the  equipment  to  be  used  at  the 
mine.  Ground  control  plans  are  required 
by  30  CFR  77.1000-1  to  be  filed  with 
the  MSHA  district  Manager  in  the 
district  in  which  the  mine  is  located. 
The  plans  are  reviewed  by  MSHA  to 
ensure  that  highwalls,  pits,  and  spoil 
banks  are  maintained  in  safe  condition 
through  the  use  of  soimd  engineering 
design. 

n.  Desired  Focus  of  Conunents 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infotmation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
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section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  [http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

MSHA  is  seeking  to  continue  the 
requirement  for  mine  operators  to 
submit  ground  control  plans  to  ensiue 
that  highwalls,  pits,  and  spoil  banks  are 
maintained  in  safe  condition  so  that  a 
safe  working  environment  is  provided 
for  miners. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Ground  Control  Plan. 

OMB  Number:  1219-0026. 

Recordkeeping:  §  77.1000-1  states 
that  the  operator  shall  file  a  copy  of  the 
ground  control  plan  and  revisions  with 
the  Coal  Mine  Health  and  Safety  District 
or  Subdistrict  office  for  the  District  or 
Subdistrict  in  which  the  mine  is  located 
and  shall  identify  the  name  and  location 
of  the  mine;  the  Mine  Safety  and  Health 
Administration  identification  number  if 
known;  and  the  name  and  address  of  the 
mine  operator. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  1,401. 

Average  Time  Per  Response:  8.5 
hours. 

Total  Burden  Hours:  1,718  hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  2nd  day 
of  May,  2003. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 

Management. 

(FR  Doc.  03-11541  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  GE2003-1] 

Request  for  Comments  on  ttte  Draft 
Ergonomics  for  ttie  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Retail  Grocery  Stores 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA);  Department  of 

Labor. 

ACTION:  Request  for  comments. 

summary:  The  Department  of  Labor  is 
inviting  comments  on  its  draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Retail  Grocery  Stores  (draft 
guidelines).  The  draft  guidelines  are 
available  on  OSHA's  Web  site  and 
through  its  publications  office. 
Interested  persons  may  submit  written 
or  electronic  comments  on  the  draft 
guidelines.  The  agency  will  also  hold  a 
stakeholder  meeting  where  the  public  is 
invited  to  express  its  views  on  the  draft 
guidelines. 

DATES:  Written  Comments:  Comments 
must  be  submitted  by  the  following 
dates: 

Hard  Copy:  You  must  submit  your 
comments  (postmarked  or  sent)  by  July 
8,  2003. 

Facsimile  and  electronic 
transmission:  You  must  submit  your 
comments  by  July  8,  2003. 

(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

Stakeholder  meeting:  OSHA  will  hold 
a  one-day  stakeholder  meeting  in  the 
Washington,  DC  metropolitan  area  to 
discuss  the  draft  guidelines.  OSHA  will 
announce  the  exact  location  and  date  of 
the  stakeholder  meeting  prior  to  the 
close  of  the  coqunent  period.  OSHA 
requests  that  interested  parties  submit 
their  intention  to  participate  in  the 
stakeholder  meeting  through  express 
delivery,  hand  delivery,  messenger 
service,  fax  or  electronic  means  by  July 
8,  2003. 
ADDRESSES: 

I.  Submission  of  Comments  and 
Intention  To  Participate  in  Stakeholder 
Meeting 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  You 
must  submit  three  copies  of  your 
comments  and  attachments  to  the  OSHA 
Docket  Office,  Docket  No.  GE2003-1, 
Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-2350  (OSHA's  TTY  number  is  (877) 


889-5627).  The  OSHA  Docket  Office 
and  the  Department  of  Labor  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m., 
E.S.T.  You  must  submit  one  copy  of 
your  intent  to  participate  in  the 
stakeholder  meeting  by  express 
delivery,  hand  delivery,  or  messenger 
service  to  the  above  address. 

Facsimile:  If  yoiu'  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document,  Docket  No.  GE2003-1,  in 
your  comments.  You  may  also  fax  your 
intention  to  participate  in  the 
stakeholder  meeting. 

Electronic:  You  may  submit 
comments  (but  not  attachments)  and 
your  intention  to  participate  in  the 
stakeholder  meeting  through  the 
Internet  at  http://ecomments.osha.gov/. 
(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

n.  Obtaining  Copies  of  the  Dealt 
Guidelines 

You  can  download  the  draft 
guidelines  for  the  retail  grocery  industry 
from  OSHA's  Web  site  at  www.osha.gov. 
A  printed  copy  of  the  draft  guidelines  is 
available  from  the  OSHA  Office  of 
Publications,  Room  N-3101,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
or  by  telephone  at  (800)  321-OSHA 
(6742).  You  may  fax  yom-  request  for  a 
copy  of  the  draft  guidelines  to  (202) 
693-2498. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  F.  Witt,  OSHA  Directorate  of 
Standards  and  Guidance,  Room  N-3718, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  693-1950. 
SUPPLEMENTARY  INFORMATION: 

L  Submission  of  Comments  and 
Internet  Access  to  Conmients 

You  may  submit  conunents  in 
response  to  this  document  by  (1)  hard 
copy,  (2)  fax  transmission  (facsimile),  or 
(3)  electronically  through  the  OSHA 
Web  site.  Please  note  that  you  caiuiot 
attach  materials  such  as  studies  or 
journal  articles  to  electronic  comments. 
If  you  have  additional  materials,  you 
must  submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  and  intentions  to  participate 
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in  the  stakeholder  meeting  by  regular 
mail.  Please  contact  the  OSHA  Docket 
Office  at  (202)  693-2350  (TTY  (877) 
889-5627)  for  information  about 
security  procedures  concerning  the 
delivery  of  material^  by  express 
delivery,  hand  delivery  and  messenger 
service. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  at  the  above 
address.  Comments  and  submissions 
will  be  posted  on  OSHA's  Web  site  at 
http://www.osha.gov.  OSHA  cautions 
you  about  submitting  personal 
information  such  as  social  security 
numbers,  date  of  birth,  etc.  Contact  the 
OSHA  Docket  Office  at  (202)  693-2350 
(TTY  (877)  889-5627)  for  information 
about  materials  not  available  through 
the  OSHA  Web  site  and  for  assistance  in 
using  the  Web  site  to  locate  docket 
submissions. 

OSHA  is  providing  the  public  with  60 
days  to  provide  comments  on  the  draft 
retail  grocery  store  ergonomics 
guidelines.  During  the  development  of 
the  niu'sing  home  ergonomics  guidelines 
(the  final  version  was  published  march 
13,  2003),  the  agency  provided  30  days 
for  comment,  then  extended  the 
comment  period  for  an  additional  30 
days  at  the  request  of  several 
stakeholders.  The  60-day  period 
provided  adequate  time  for  the  public  to 
provide  comments,  so  OSHA  beheves 
that  allowing  60  days  for  the  public  to 
comment  on  the  draft  retail  grocery 
guidelines  is  adequate. 

n.  Background 

On  April  5,  2002,  the  Department  of 
Labor  announced  a  four-pronged 
comprehensive  approach  for  addressing 
musculoskeletal  disorders  (MSDs), 
which  calls  for  OSHA  to  develop 
industry-  or  task-specific  guidelines. 
OSHA's  second  industry-specific 
guidelines  address  ergonomic  concerns 
in  retail  grocery  stores  and  supercenters 
(combined  full-line  supermarket  and 
discount  merchandisers).  While  other 
business  operations,  such  as 
distribution  centers,  banks,  post  offices, 
or  other  retail  or  wholesale  operations 
may  also  be  located  in  grocery  stores, 
these  giudelines  are  not  intended  to 
apply  to  these  other  businesses.  The 
guidelines  are  also  not  intended  to 
apply  to  other  retail  and  distribution 
operations,  such  as  warehouses  or 
convenience  stores. 

The  draft  guidelines  contain  an 
introduction  and  two  main  sections. 
The  introduction  provides  an  overview 
of  MSDs  in  retail  grocery  stores.  It  also 
explains  the  role  of  ergonomics  in 
reducing  the  incidence  of  these  injuries. 
A  section  entitled  "A  Process  for 


Protecting  Workers"  describes  a  process 
for  developing  and  implementing  a 
strategy  for  analyzing  the  workplace, 
implementing  ergonomic  solutions, 
training,  addressing  reports  of  injuries, 
and  evaluating  progress. 

The  Implementing  Solutions  section 
describes  examples  of  ergonomic 
solutions  that  may  be  used  by  grocery 
stores  to  control  exposure  to  ergonomic 
risk  factors  in  grocery  stores.  The 
Implementing  Solutions  section 
includes  general  corrective  actions, 
followed  by  solutions  for  certain  grocery 
store  departments,  including: 

•  Stocking, 

•  Bakery, 

•  Produce,  and 

•  Meat  department. 

The  draft  guidelines  finish  with  a  list  of 
references  and  sources  of  additional 
information  grocery  store  managers  can 
use  to  help  them  with  their  ergonomic 
efforts. 

OSHA  encourages  interested  parties 
to  comment  on  all  aspects  of  the  draft 
guidelines.  The  agency  is  particularly 
interested  in  any  information  about 
successful  ergonomics  efforts,  and 
individual  ergonomic  interventions,  that 
the  grocery  store  industry  has  used  to 
address  ergonomic  concerns. 

m.  Stakeholder  Meeting 

Following  the  close  of  the  comment 
period,  OSHA  will  hold  a  stakeholder 
meeting  in  the  Washington,  DC 
metropolitan  area  during  the  week  of 
July  28,  2003.  The  agency  will  annoimce 
the  exact  date  and  location  of  the 
stakeholder  meeting  at  a  later  date. 

This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  sections  4  and 
8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  657). 

Issued  at  Washington,  DC,  this  6th  day  of 
May,  2003. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-11562  Filed  5-8-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation;  Crystal 
River  Unit  3;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Titie  10 
of  the  Code  of  Federal  Regxilations  (10 


CFR)  part  55,  section  55.59(c)(1)  for 
Facility  Operating  License  No.  DPR-72, 
issued  to  Florida  Power  Corporation 
(the  licensee),  for  operation  of  Crystal 
River  Unit  3  (CR-3),  located  in  Citrus 
County,  Florida.  As  required  by  10  CFR 
51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  constitute 
a  one-time  exemption  to  allow  the 
current  licensed  operator  requalification 
program  to  exceed  24  months.  The 
requested  exemption  would  extend  the 
completion  date  for  the  ciurent 
requalification  program  fi'om  December 
31,  2004,  to  February  28,  2005,  and 
would  include  an  extension  to  February 
28,  2005,  for  completing  the  required 
annual  operating  tests  and 
comprehensive  biennial  written 
examination.  The  next  requalification 
program  period  would  begin  on  March 
1,  2005,  and  continue  for  24  months  to 
February  28,  2007,  with  successive 
periods  running  for  24  months. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  March  6,  2003. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  current  CR-3  requalification 
program  fi-om  December  31,  2004,  to 
February  28,  2005.  The  next 
requalification  program  period  would 
begin  on  March  1 ,  2005,  and  continue 
for  24  months  to  February  28,  2007, 
with  successive  periods  nmning  for  24 
months.  The  proposed  action  is  needed 
to  allow  for  minimal  interruption  of  the 
licensed  personnel  based  on  scheduling 
difficulties  associated  with  an  end-of- 
the-year  requalification  program  cycle. 
Specifically,  the  licensee  has  stated  that 
moving  operator  annual  and  biennial 
exams  to  a  January  to  February 
timeframe  would  support  the  following 
benefits  for  the  licensee:  (1)  Minimize 
the  fall  refueling  outage  impact  on  exam 
development;  (2)  minimize  the  potential 
impact  from  any  fall  refueling  outage 
extensions;  (3)  minimize  the  scheduling  ' 
and  resource  impact  from  holidays;  (4) 
minimize  the  potential  scheduling  and 
resoiuce  impact  of  any  exam 
remediation  or  retesting  requirements 
during  the  holidays;  and  (5)  minimize 
the  potential  impact  fi'om  future 
bargaining  unit  negotiations  that  occur 
periodically  in  the  fourth  calendar 
quarter.  The  licensee  deems  it  prudent 
to  allow  the  licensed  personnel 
operating  the  plant  to  remain  fully 
available  to  stand  watch  on  operating 
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crews  and  not  be  distracted  by 
completing  the  licensed  operator 
requalification  program  by  £)ecember 
31,2004. 

Environmental  Impacts  of  the  Pmposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  extension  of  the  completion  date  for 
the  operator  requalification  program 
from  December  31.  2004,  to  February  28, 
2005. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  CR-3. 

Agencies  and  Persons  Consulted 

On  May  1,  2003,  the  staff  consulted 
with  the  Florida  State  official.  William 
Passetti,  of  the  Florida  Department  of 
Health  Bureau  of  Radiation  Control, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  6,  2003.  Docimients  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  Public 
File  Area  Ol  F21. 11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  fit)m  the 
Agencywide  Docim[ients  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.arcgov/reading-rm/adams.h  tml. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@njv.gov. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  May,  2003. 

Allen  G.  Howe, 

Chief,  Section  2,  Project  Directorate  II, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-11526  Filed  5-8-03;  8:45  am) 
BILIJNG  CODE  75«>-01-l> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6622] 

Rnding  of  No  Significant  Impact  and 
Availability  of  the  Environmental 
Assessment  Regarding  the  Proposed 
Changes  to  the  Reclamation  Plan  for 
the  Pathfinder  Mines  Corporation's 
Shirley  Basin  Site,  Shirley  Basin 
Region  of  Wyoming 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  an 
amendment  of  NRC  Source  Material 
License  SUA-442  to  authorize  the 
licensee,  Pathfinder  Mines  Corporation 
(PMC),  to  change  the  Reclamation  Plan 
for  the  Shirley  Basin  uranium  mill 
tailings  site  located  in  the  Shirley  Basin 
region  of  Wyoming.  PMC  requested  that 
NRC  approve  the  proposed  changes  to 
the  Reclamation  Plan  by  letter  dated 


October  16,  2001,  as  amended  August  9, 
2002. 

An  Environmental  Assessment  (EA) 
was  performed  by  the  NRC  staff  in 
support  of  its  review  of  PMC's  license 
amendment  request,  in  accordance  with 
the  requirements  of  10  CFR  Part  51. 
Based  on  the  evaluation,  the  staff 
concluded  that  a  Finding  of  No 
Significant  hnpact  (FONSI)  is 
appropriate  for  this  licensing  action. 

n.  EA  Summary 

The  EA  was  prepared  to  evaluate  the 
environmental  impacts  of  PMC's  request 
to  amend  NRC  license  SUA-442,  by 
revising  the  Reclamation  Plan  for  the 
Shirley  Basis  site  to  allow  PMC  to  do 
two  things.  First,  in  response  to  recent 
tailings  analysis  which  showed  a 
significant  decrease  in  source  term  from 
what  was  estimated  in  the  original 
Reclamation  Plan,  it  would  allow  PMC 
to  reduce  the  radon  clay  barrier 
thickness  from  2.5  feet  to  .5  feet.  The 
licensee  has  calculated  that  with  this 
reduction  on  thickness,  the  average 
radon  flux  will  still  be  within  the 
required  levels  and  they  will  confirm 
this  fact  by  actual  measurement. 
Second,  it  wotdd  allow  PMC  to  create 
relatively  flat  vegetated  surfaces  or 
benches,  with  rock  protected  apron 
slopes  to  make  the  transition  between 
benches.  This  would  provide  a 
reclamation  sturface  covered  primarily 
by  vegetated  topsoil  instead  of  large 
expanses  of  rock.  The  technical  aspects 
of  the  application  are  to  be  discussed 
separately  in  a  Technical  Evaluation 
Report  (TER)  that  will  accompany  the 
agency's  final  licensing  action. 

The  results  of  the  st5f  s  evaluation 
are  documented  in  an  EA  placed  in  the 
Publicly  Available  Records  (PAR) 
component  of  NRC's  document  system 
(ADAMS). 

m.  Finding  of  No  Significant  Impact 

Based  on  the  EA,  as  summarized 
above,  the  staff  has  concluded  that  the 
proposed  licensing  action  would  not 
have  any  significant  effect  on  the  quality 
of  the  himian  environment,  and 
therefore,  an  environmental  impact 
statement  is  unnecessary. 

IV.  Further  Information 

The  EA  for  this  proposed  action  as 
well  as  the  licensee's  request  are 
available  for  inspection  at  the  NRC's 
Public  Docimient  Reading  Room  at 
http://www.nrc.gov/reading-rm/ 
adams.html  (ADAMS  Accession 
Number  for  licensee  request  is: 
ML012980334  (October  16,  2001), 
ML022310348  (August  8,  2002)  and 
ADAMS  Accession  Number  for  the  EA 
is:  ML031190198).  Documents  can  also 
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be  examined  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville,  MD  20852. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Michael 
Raddatz,  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatoiy  Commission,  Mail  Stop  T8- 
A33,  Washington  DC  20555-0001. 
Telephone  (301) 415-6334. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  April.  2003. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Susan  M.  Frant, 

Chief,  Fuel  Cycle  Facilities  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  03-11527  Filed  5-8-03;  8:45  am] 
MXING  COOe  7590-01-^ 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Committee  With 
Respect  to  ttie  Railroad  Retirement 
Account;  Notice  of  Public  lAeeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  92-463  that  the 
Actuarial  Advisory  Committee  will  hold 
a  meeting  on  May  29,  2003,  at  10  a.m. 
at  the  office  of  the  Chief  Actuary  of  the 
U.S.  Railroad  Retirement  Board,  844 
North  Rush  Street,  Chicago,  Illinois,  on 
the  conduct  of  the  22nd  Actuarial 
Valuation  of  the  Railroad  Retirement 
System.  The  agenda  for  this  meeting 
will  include  a  discussion  of  the  results 
and  presentation  of  the  22  nd  Actuarial 
Valuation.  The  text  and  tables  which 
constitute  the  Valuation  will  have  been 
prepared  in  draft  form  for  review  by  the 
Committee.  It  is  expected  that  this  will 
be  the  last  meeting  of  the  Committee 
before  publication  of  the  Valuation. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
conununications  or  notices  to  the  RRB 
Actuarial  Advisory  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092. 

Dated:  May  5.  2003. 
Beatrice  Bxersld, 

Secretary  to  the  Board. 

[FR  Doc.  03-11536  Filed  5-8-03;  8:45  am] 

aaiJNG  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Notice 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  12,  2003: 

A  Closed  Meeting  will  be  held  on 
Tuesday,  May  13,  2003  at  2  p.m. 

Conunissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7).  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  (9)(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  May  13, 
2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of  injunctive 

actions; 
Formal  order  of  investigation;  and 
Adjudicatory  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  May  7,  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-11823  Filed  5-7-03;  4:03  pm] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-47793;  File  No.  SR-NYSE- 
2003-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1 
thereto  by  the  New  York  Stock 
Exchange,  Inc.  To  Disengage  NYSE 
Direct-i- Jn  Five  Actively-Traded  Stocks 
on  a  One-Week  Pilot  Basis 

May  2,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  9, 
2003,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
April  28,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
disengage  NYSE  Direct+®'*  in  five 


'  15  U.S.C.  78s(b)(l). 

M7Cni240.19t)-4. 

»  See  letter  from  Daria  C.  Stuckey,  Corporate 
SecxeUiy.  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  April  24,  2003 
("Amendment  No.  1").  Among  other  things. 
Amendment  No.  1:  (1)  aarifies  that  the  NYSE  is 
disengaging  NYSE  Direct+  in  five  stocks  to  assess 
the  impact  of  its  automated  dissemination  of  quotes 
feature  on  Exchange  floor  transactions  without 
Direct+  changing  the  depth  of  the  market;  (2) 
clarifies  that  during  this  pilot,  the  Exchange  intends 
to  monitor  variables  such  as  liquidity,  continuity, 
spread,  depth,  and  number  of  trades;  and  (3) 
provides  proposed  rule  text  regarding  the  pilot  and 
the  five  stocks  that  will  not  be  participating  in 
NYSE  Direct+.  On  April  30,  2003,  the  NYSE 
submitted  a  new  exhibit  A  to  Amendment  No.  1 . 
The  new  exhibit,  which  supercedes  only  Exhibit  A 
to  Amendment  No.  1,  makes  corrections  to  the 
proposed  rule  text  by  inserting  previously  approved 
rule  language  under  NYSE  Rule  1000  that  the  NYSE 
inadvertently  excluded  bom  the  original  filing.  See 
letter  from  £>onald  Siemer,  Director,  Rule 
Development,  NYSE,  to  Lisa  N.  Jones,  Attorney, 
Division,  Conmiission,  dated  April  30,  2003. 

«  NYSE  Rules  1000-1005  provide  for  the 
automatic  execution  of  limit  orders  of  1,099  shares 
or  less  against  the  Exchange's  disseminated  bid  or 
offer.  NYSE  Direct+  was  originally  filed  as  a  one- 
year  pilot.  See  Securities  Exchange  Act  Release  No. 
43767  (December  22,  2000),  66  FR  834  (January  4, 

Continued 
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actively-traded  stocks  on  a  one-week 
pilot  basis  to  assess  the  impact  of 
autoquoting  of  bids  and  offers  in 
connection  with  the  Exchange's 
initiative  to  disseminate  "liquidity 
quotes."  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 
***** 

Rule  1000 

Automatic  Execution  of  Limit  Orders 
Against  Orders  Reflected  in  NYSE 
Published  Quotation 

Only  straight  limit  orders  without  tick 
restrictions  are  eligible  for  entry  as  auto 
ex  orders.  Auto  ex  orders  to  buy  shall 
be  priced  at  or  above  the  price  of  the 
published  NYSE  offer.  Auto  ex  orders  to 
sell  shall  be  priced  at  or  below  the  price 
of  the  NYSE  bid.  An  auto  ex  order  shall 
receive  an  immediate,  automatic 
execution  against  orders  reflected  in  the 
Exchange's  published  quotation  and 
shall  be  immediately  reported  as  NYSE 
transactions,  imless: 

{i)-{vi)  No  change. 

Auto  ex  orders  that  cannot  be 
immediately  executed  shall  be 
displayed  as  limit  orders  in  the  auction 
market.  An  auto-ex  order  equal  to  or 
greater  than  the  size  of  the  NYSE's 
published  bid  or  offer  shall  trade  against 
the  entire  published  bid  or  offer,  and  a 
new  bid  or  offer  shall  be  published 
pursuant  to  Rule  60(e).  The  imfiUed 
balance  of  the  auto  ex  order  shall  be 
displayed  as  a  limit  order  in  the  auction 
market. 

During  a  one-week  pilot  program  in 
2003,  NYSE  Direct+  shall  not  be 
available  in  the  following  five  stocks: 
American  Express  (AXP),  Pfizer  (PFE), 
International  Business  Machines  (IBM), 
Goldman  Sachs  (GS),  and  Citigroup  (C). 
The  Exchange  will  announce  in  advance 
to  its  membership  the  week  the  pilot  will 
run. 


n.  Self-Regiilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  ID  below. 
The  Exchange  has  prepared  siunmaries. 


2001)  SR-NYSE-00-18).  The  Direct*  pilot  was 
subsequently  axtended  for  an  additional  year  by 
Securities  Exchange  Act  Release  No.  45331  (January 
24.  2002),  67  FR  5024  (February  1,  2002)  (SR- 
NYSE-2001-50),  and  recently  extended  for  an 
additional  year  by  Securities  Exchange  Act  Release 
No.  46906  (November  25,  2002),  67  FR  72260 
(Deconber  4,  2002)  (SR-NYSE-2002-47). 


set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  begun  to  test  on  the 
Exchange's  floor  its  initiative  to 
disseminate  "liquidity  quotes"  ^  in 
addition  to  the  NYSE's  highest  bid  and 
lowest  offer.  As  part  of  this  initiative, 
the  Exchange  has  amended  Rule  60  to 
provide  that  the  Exchange  will 
"autoquote"  or  automatically  update  the 
NYSE's  highest  bid  or  lowest  offer 
whenever  a  limit  order  is  transmitted  to 
the  specialist's  book  at  a  price  higher 
(lower)  than  the  previously 
disseminated  hi^est  (lowest)  bid 
(offer).6  When  the  NYSE's  highest  bid  or 
lowest  offer  has  been  traded  with  in  its 
entirety,  the  Exchange  will  autoquote  a 
new  bid  or  offer  reflecting  the  total  size 
of  orders  on  the  specialist's  book  at  the 
next  highest  (in  the  case  of  a  bid)  or 
lowest  (in  the  case  of  an  offer)  price.^ 

The  NYSE  believes  that  both  NYSE 
Directs  and  autoquoting  have  the 
potential  to  impact  the  functioning  of 
the  NYSE's  auction  market,  as  they 
involve,  without  specialist  or  trading 
crowd  intervention,  changes  to  the 
depth  of  the  market  and  prices  at  which 
securities  may  trade.  NYSE  Direct+ 
involves  automatic  executions  of  limit 
orders  of  1 ,099  shares  or  less  against  the 
Exchange's  best  bid  or  offer.^  According 
to  the  Exchange,  NYSE  Direct+ 
executions  have  the  potential  to  change 
the  depth  of  the  market,  as  well  as  the 
tick  and  last  reported  sale.  Autoquoting 
involves  the  automatic  adjustment  of 
the  Exchange's  disseminated  bids/offers 
as  new  limit  orders  are  received  onto 
the  specialist's  book. 

In  anticipation  of  the  rollout  of  NYSE 
Liquidity  Quote.^"^  as  approved  in  SR- 
NYSE-2002-55,9  the  Exchange  would 
like  to  test  the  impact  of  autoquoting 
without  the  impact  of  NYSE  Direct+ 
occurring  at  the  same  time.  To  do  so,  the 
Exchange  is  proposing  to  disengage 
NYSE  Direct-i-  in  five  actively-traded 
stocks  during  a  one-week  pilot  program. 
The  stocks,  which  include  one  company 
fi'om  each  of  the  Exchange's  five  largest 
specialist  units,  are  American  Express 


'  Liquidity  quotes  represent  additional  buying 
and  selling  interest  below  the  best  bid  and  above 
the  best  offer. 

■  See  Securities  Exchange  Act  Release  No.  47614 
(April  2.  2003).  66  FR  17140  (April  8,  2003)  (order 
approving  SR-NYSE-2002-55). 

'  See  id. 

■  See  supra  note.4. 
.  '  See  supra  note  6. 


(AXP),  Pfizer  (PFE),  International 
Business  Machines  (IBM),  Goldman 
Sachs  (GS),  and  Citigroup  (C).  The 
Exchange  represents  that  it  will  study 
the  impact  of  autoquoting  on  the 
Exchange  floor  >°  with  regard  to 
liquidify,  continuity,  spread,  depth, 
number  of  trades,  and  other  variables. 
The  Exchange  notes  that  any  NYSE 
Direct+  order  ("auto-ex  order")  that 
would  be  entered  during  the  one-week 
pilot  in  the  five  stocks  mentioned  above 
would  automatically  be  converted  to  a 
SuperDOT  order  during  that  time  for 
representation  by  the  specialist  in  the 
Exchange's  auction  market."  Further, 
the  Exchange  intends  to  implement  the 
one-week  pilot  as  soon  as  practicable 
after  Commission  approval  and  vtrill 
notify  the  Exchange's  membership  at 
least  one  week  prior  to  the  actual 
implementation  date  of  the  one-week 
pilot.  12 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)(5)  of  the 
Act,i3  which  requires,  among  other 
things,  that  the  Exchange's  rules  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediiments  to  and  perfect  the 
mechanism  of  a  fiee  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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'"Telephone  conversation  among. Sonia  Trocchio, 
Special  Counsel,  Division.  Commission,  Donald 
Siemer,  Director,  Rule  Development  and  Jeffrey 
Rosenstruck,  NYSE,  dated  May  2.  2003. 

"  Currently,  under  Exchange  Rule  1000,  auto-ex 
orders  that  caimot  be  immediately  executed  shall  be 
converted  into  SuperDot  orders  and  displayed  as 
limit  orders  in  the  auction  market.  Telephone 
conversation  among  Sonia  Trocchio,  Special 
Counsel,  Division,  Commission,  Donald  Siemer, 
Director,  Rule  Development  and  Je&ey 
Rosenstruck,  NYSE,  dated  May  2,  2003. 

"  See  Amendment  No.  1,  supra  note  3. 

«3  15  U.S.C.  78f(bH5). 


arguments  concerning  the  foregoing, 
ii^uding  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-10  and  should  be 
submitted  by  May  30.  2003. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act,'*  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fiee  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.'* 

The  Commission  believes  that  the 
proposal  should  help  the  NYSE  to 
maintain  a  fair  and  orderly  market  by 
enabling  the  NYSE  to  test  its 
autoquoting  feature  without  the 
interruption  of  NYSE  Direct+,  which 
automatically  changes  the  depth  of 
market,  as  well  as  the  tick  and  last 
reported  sale  in  these  stocks.  In 
addition,  the  Commission  notes  that 
NYSE  has  represented  that  it  will  notify 
members  at  least  one  week  in  advance 
of  the  implementation  date  of  the  pilot. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  the  proposed 


"15  U.S.C  78f(b)(5). 

"  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  IS  U.S.C.  78c(f). 


rule  change  and  Amendment  No.  1  prior 
to  the  thirtieth  day  after  publication  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  will 
permit  the  Exchange,  without  undue 
delay,  to  assess  the  impact  of 
autoquoting  on  the  Exchange's  auction 
market,  particularly  with  regard  to 
liquidity,  continuity,  spread,  depth, 
number  of  trades,  and  other  such 
variables. 

Accordingly,  the  Commission  finds 
good  cause,  consistent  with  Section 
19(b)(2)  of  the  Act.'e  to  approve  the 
proposed  rule  change,  as  amended, 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing,  on  a 
pilot  basis  for  seven  days. 

V.  Conclusion 

It  is  therefore  ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change,  as  amended,  (File 
No.  SR-NYSE-2003-10)  be  approved  as 
a  one  week  pilot,  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-11588  Filed  5-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47792;  File  No.  SR-NYSE- 
2002-41] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change  by 
ttie  New  York  Stock  Exchange,  inc. 
Amending  the  Exchange's  Specialist 
Combination  Review  Policy  In  NYSE 
Rule  123E 

May  2,  2003. 

I.  Introduction 

On  August  29,  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Specialist  Combination 
Review  Policy  ("Policy").  On  January 
27,  2003  the  NYSE  amended  the 


>8 15  U.S.C.  788(b)(2). 
'' 15  U.S.C.  78s(b)(2). 
'•  17  CFR  200.30-3(a)(ia). 
'  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


proposed  rule  change.^  On  March  20, 
2003,  the  rule  proposal,  as  amended, 
was  published  for  comment  in  the 
Fedoal  Registar.*  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  amended 
proposed  rule  change. 

n.  Description  of  the  Proposed  Rule 
Change 

NYSE  Rule  123E  sets  forth  the  NYSE's 
Specialist  Combination  Review  Policy.  * 
Currently,  the  Policy  requires  the 
Quality  of  Markets  Committee 
("QQMC")  to  review  proposed  specialist 
unit  combinations  that  exceed  five,  ten. 
or  fifteen  percent  tier  levels  in  any  one 
of  four  concentration  measures.* 

The  proposed  rule  change  removes 
the  QMOC  review  requirement  for 
combinations  that  result  in  an  increase 
in  any  concentration  measure  of  less 
than  two  percentage  points  within  a  tier 
level.  If,  however,  the  percentage  change 
increase  results  in  the  unit  moving  into 
a  higher  tier  classification,  a  review  will 
result  The  proposed  rule  change  also 
eliminates  capital  position  requirements 
for  the  various  tiers  in  Ught  of  recent 
amendments  of  other  Exchange 
requirements  to  Exchange  Rules  104.21 
and  104.22.^  The  proposed  rule  change 
also  delegates  to  the  Market 
Performance  Committee  ("MPC")  the 
responsibility  of  reviewing  and 
approving,  or  disapproving  in  writing,  a 
specialist  combination  to  see  what  effect 
it  will  have  on  market  quality. 
Furthermore,  the  proposed  rule  change 
amends  the  Policy  to  require  that 
proponents  of  the  combined  units 


3  See  letter  from  Darls  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  24,  2003 
("Amendment  No.  1").  In  Anjendment  No.  1  the 
Exchange  provided  a  new  Exhibit  A  that  completely 
replaced  and  superseded  the  proposed  rule 
language  in  the  original  filing. 

*  See  Securities  Exchange  Act  Release  No.  47547 
(March  20,  2003),  68  FR  15027  (March  27,  2003). 

*  See  Sectirities  Exchange  Act  Release  No.  46579 
(October  1,  2002).  67  FR  63004  (October  9,  2002) 
(SR-NYSE-2002-31)  (formal  codification  as  Rule 
123E):  Securities  Exchange  Act  Release  No.  34167 
(June  6,  1994).  59  FR  30625  (June  14,  1994)  (SR- 
NYSE-93-45)  (permanent  pilot  approval). 

8  The  concentration  measures  include  a  specialist 
unit's  share  of:  (1)  Common  stocks  listed  on  the 
Exchange:  (2)  the  250  most  active  listed  common 
stocks  for  the  last  12  months;  (3)  total  listed 
common  stock  share  volume  for  the  last  12  months; 
and  (4)  total  listed  common  stock  dollar  volume  for 
the  last  12  months. 

'  See  Securities  Exchange  Act  Release  No.  43098 
(July  31,  2000),  65  FR  49044  (August  10,  2000)  (SR- 
NYSE-99-46).  See  also  Exchange  Rule  104.22  that 
requires  any  new  specialist  entities  that  result  from 
merger,  acquisition,  consolidation,  or  other 
combination  of  specialist  assets  to  maintain  net 
liquid  assets  (NLA)  equivalent  to  the  greater  of 
either  (1 )  The  aggregate  of  the  NLA  of  the  specialist 
entities  prior  to  their  combination,  or  (2)  the  capital 
requirement  prescribed  by  Rule  104. 
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maintain  separate  corporate  relations 
departments  and  disclose  whether  the 
existing  clerical  support  of  the 
combined  units  will  be  maintained  or 
increased.  Additionally,  the  rule  now 
describes  the  type  of  information  the 
QMOC  considers  in  determining 
whether  the  public  interest  factor  has 
been  met.  Finally,  the  proposal  adopts 
factors  the  MFC  must  consider  when 
assessing  the  impact  of  the  proposed 
combination  upon  specialist 
performance  and  market  quality  with 
respect  to  the  subject  securities. 

m.  Discussion-and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regiilations 
thereunder  applicable  to  a  national 
seciirities  exchange. ^  Specifically,  the 
Commission  finds  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5] 
of  the  Act,^  which  requires  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  a  reasonable 
modification  of  the  Policy.  The 
Conmiission  does  not  beUeve  that 
consolidations  among  specialist  units 
are  inherently  harmful,  and  believes 
that  in  certain  situations  they  can  be 
beneficial,  particularly  for  those  units 
with  limited  capital.  At  the  same  time, 
the  Commission  recognizes  that  imdue 
concentration  may  have  negative  effects 
on  market  quality  by,  eunong  other 
things,  hampering  competition  among 
specialists  and  reducing  incentives  for 
specialists  to  provide  better  markets. 

The  Commission  believes  that  the 
modifications  are  reasonably  designed 
to  result  in  approval  of  proposed 
combinations  that  will  not  have  an 
adverse  impact  on  market  quality  or 
result  in  imdue  concentration.  Although 
the  Conmiission  recognizes  that  the 
Policy,  as  amended,  could  result  in 
prohibiting  a  combinadon  from 


"In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(0. 

•15U.S.C.  78f(b)(5). 


occurring,  the  Commission  believes  the 
factors  for  consideration  in  reviewing 
the  impact  of  concentration  are  related 
to  legitimate  market  quality  issues  that 
the  NYSE  should  be  permitted  to  weigh. 
The  proposal  should  also  benefit 
specialist  units,  as  well  as  the  MPC, 
because  it  sets  forth  the  specific  factors 
the  MPC  must  consider  when  reviewing 
specialist  combinations.  The 
Commission  also  notes  that  the  MPC 
denials  must  be  in  writing,  and  must  be 
communicated  to  the  specialist.  This 
will  ensure  that  the  basis  for  any  denial 
is  provided  to  the  specialist  unit. 

The  Commission  Delieves  that  the 
proposal  does  not  impose  any 
imnecessary  or  inappropriate  burden  on 
competition  under  Section  6(b)(8)  of  the 
Act,'"  in  that  it  establishes  review 
procedures  to  prevent  potential  under 
capitalization  of  specialist  units  that 
could  hinder  market  quality. 
Accordingly,  any  potential  burden  on 
competition  resulting  from  the  proposal 
is  justified  as  necessary  and  appropriate 
under  the  Act. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
amended  proposed  rule  change  (SR- 
NYSE-2002-41)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47795;  RIe  No.  SR-PCX- 
2002-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  Inc.  Relating  to 
Elimination  of  the  Lead  Market  Maker 
Concentration  Level  of  15%  of  the 
Issues  Traded  on  tfte  Exchange's 
Options  Floor 

May  5,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  22, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange"),  filed  with  the  Securities 


»o  15  U.S.C.  78f(b)(8). 
"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l) 
217CFR240.19b-4. 


and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  April  29, 
2003,  the  Ebichange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to 
eliminate  the  concentration  limit  for  the 
number  of  issues  that  a  Lead  Market 
Maker  ("LMM")  on  the  Exchange  may 
be  allocated.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized.  Proposed 
deletions  are  in  [brackets]. 


Pacific  Exchange,  Inc.  Rules  of  the 
Board  of  Governors 


Rule  6.82  (a}-{d) — No  change, 
(e)  Allocation: 

(1)  Allocation.  The  allocation  of 
option  issues  to  LMMs  [shall]  will  be 
effected  by  the  Options  Allocation 
Committee.  The  Options  Allocation 
Committee  [shall]  will  select  that 
candidate  who  appears  best  able  to 
perform  the  function  of  an  LMM  in  the 
designated  option  issue.  Factors  to  be 
considered  for  selection  include,  but  are 
not  limited  to,  the  following:  experience 
with  trading  the  option  issue;  adequacy 
of  capital;  willingness  to  promote  the 
Exchange  as  a  marketplace;  operational 
capacity;  support  personnel;  history  of 
adherence  to  Exchange  rules  and 
securities  laws;  trading  crowd 
evaluations  made  pursufmt  to  [OFPA  B- 
13]  Rule  6.100;  and  any  other  criteria 
specified  in  this  Rule.  The  Options 
Allocation  Committee  will  also  consider 
the  namber  and  quality  of  issues  that 
have  been  allocated,  reallocated  or 
transferred  to  a  Lead  Market  Maker. 

(2)  Transfer  of  Issues.  Issues  allocated 
to  an  LMM  may  not  be  transferred  to 
another  firm  or  between  nominees 
without  the  express  approval  of  the 
Options  Allocation  Committee. 

[(3)  Concentration  of  Issues.  In  the 
absence  of  extraordinary  circumstances, 
as  determined  by  the  Options  Allocation 
Committee,  no  LMM  may  be  allocated 
more  than  fifteen  percent  (15%)  of  the 


^  See  letter  &om  Mai  Shiver,  Senior  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  dated 
April  28.  2003. 
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number  of  issues  traded  on  the  Options 
Floor.] 

[(4)J  (3)  Evaluation  of  LMMs.  The 
Options  Allocation  Committee  shall 
monitor  and  evaluate  the  performance 
of  LMMs  with  regard  to  quality  of 
markets  and  shall  do  so  at  least 
semiannually.  In  reviewing  and 
evaluating  an  LMM's  performance,  the 
Committee  will  consider,  among  other 
things,  the  LMM's  evaluation  conducted 
pursuant  to  [Options  Floor  Procedure 
Advice  B-13]  Rule  6.100,  the  LMM's 
compliance  with  Exchange  Rules, 
including,  but  not  limited  to,  Rule  6.32 
through  6.40  and  Article  XI,  Section  2 
of  the  Exchange  Constitution. 


Guidelines  of  the  Options  Allocation 
Committee 

The  Options  Allocation  Committee 
has  developed  a  guideline  to  assist  the 
Committee  in  its  review  of  matters  that 
affect  the  level  of  LMM  concentration  on 
the  Exchange.  The  Committee  intends  to 
evaluate  matters  related  to  the  LMM 
concentration  by  considering  a  number 
of  factors,  including  the  number  of 
issues  allocated  to  an  LMM  and  the 
contract  volume  in  the  products 
allocated  to  a  LMM. 

Undet  the  Committee's  guidelines,  the 
Committee  intends  to  take  into 
consideration  an  LMM's  level  of 
concentration  if  there  is  an  event  or 
proposal  that  would  cause  an  LMM  to 
meet  either  of  the  following  criteria: 

1.  The  namber  of  issues  allocated  to 
an  LMM  (and  any  affiliated  LMM)  is 
25%  or  more  of  the  total  number  of 
issues  traded  on  the  PCX; 

2.  The  volume  in  the  issues  allocated 
to  an  LMM  (and  any  affiliated  LMM)  is 
50%  or  more  of  the  total  volume  of  the 
PCX  or  25%  or  more  of  the  total  volume 
in  equity  option  issues  of  the  PCX. 

If  there  is  an  event  or  proposal  that 
would  cause  an  LMM  to  reach  either  of 
the  two  above  criteria  (such  as,  for 
example,  the  allocation. to  an  LMM  of 
additional  issues  or  a  proposal 
involving  a  transfer  of  interest  in  an 
LMM  organization),  the  Committee  will 
carefully  evaluate  the  level  of 
concentration  that  would  result.  If  the 
Committee  determines  that  the  event  or 
proposal  would  result  in  an 
unacceptable  level  of  concentration,  the 
Committee  could  exercise  its  discretion 
and  take  action  to  lower  the  resulting 
level  of  concentration  or  to  deny  the 
applicable  proposal.  The  Conunittee 
retains  the  discretion  to  review  an 
LMM's  level  of  concentration  at  any 
time  regardless  of  whether  the  above 
criteria  are  satisfied. 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Current  PCX  Rule  6.82(e)  provides 
that  the  allocation  of  option  issues  to  an 
LMM  is  effected  by  the  Options 
Allocations  Committee  ("OAC").  Under 
this  rule,  the  OAC  selects  the  candidate 
who  appears  best  able  to  perform  the 
function  of  an  LMM  in  a  particular 
designated  option  issue.  Factors  to  be 
considered  for  selection  include,  but  are 
not  limited  to:  experience  with  trading 
the  option  issue;  adequacy  of  capital; 
willingness  to  promote  the  Exchange  as 
a  marketplace;  operational  capacity; 
support  personnel;  history  of  adherence 
to  Exchange  rules  and  securities  laws; 
trading  crowd  evaluations  made 
pursuant  to  Options  Floor  Procedure 
Advice  ("OFPA")  B-13  (renumbered 
Rule  6.100)  *,  and  any  other  criteria 
specified  in  Rule  6.82.  In  addition  to  the 
above,  the  rule  provides  that  in  the 
absence  of  extraordinary  circumstances, 
as  determined  by  the  OAC,  the  OAC 
may  not  allocate  more  than  15%  of  the 
number  of  issues  traded  on  the  Options 
Floor  to  any  LMM.s 

The  options  industry  continues  to 
experience  a  consolidation  and 
withdrawal  of  liquidity  providers  and 
therefore,  the  Exchange  is  proposing  a 
rule  change  that  would  eliminate  the 
15%  LMM  concentration  limit  and 
replace  it  with  a  provision  that  would 
require  the  OAC  to  consider  the  number 
and  quality  of  issues  that  it  has 
allocated,  reallocated  or  transferred  to 
an  LMM.  Consistently,  the  Exchange 
seeks  to  apply  a  guideline  developed  by 
the  OAC  in  order  to  assist  it  in  its 
review  of  matters  that  affect  the  level  of 


*  See  Securities  and  Exchange  Act  Release  No. 
44345  (May  23,  2001),  66  FR  30037  (June  4,  2001). 

*  In  2000,  the  Commission  approved  a  PCX 
proposal  to  increase  the  cap  on  the  percentage  of 
issues  per  LMM  from  10%  to  15%.  See  Securities 
and  Exchange  Act  Release  No.  42583  (March  28, 
2000).  65  FR  17689  (April  4.  2000). 


LMM  concentration  on  the  Exchange. 
The  guideline  requires  the  OAC  to  take 
into  consideration  the  concentration  of 
an  LMM's  issues  if  there  is  an  event  or 
proposal  that  would  cause  an  LMM  to 
meet  either  of  the  following  criteria:  (i) 
the  number  of  issues  allocated  to  an 
LMM  (and  any  affiliated  LMM)  is  25% 
or  more  of  the  total  number  of  issues 
traded  on  the  PCX;  or  (ii)  the  volume  in 
the  issues  allocated  to  an  LMM  (and  any 
affiliated  LMM)  is  50%  or  more  of  the 
total  volume  of  the  PCX  or  25%  or  more 
of  the  total  volume  in  equity  option 
issues  of  the  PCX.  If  an  LMM  meets 
either  of  the  two  above  criteria,  the 
guideline  requires  the  OAC  to  evaluate 
the  level  of  concentration  and  determine 
whether  the  event  or  proposal  would 
result  in  an  unacceptable  level  of 
concentration.  If  so,  the  OAC  could 
exercise  its  discretion  and  take  action  to 
lower  the  resulting  level  of 
concentration  or  to  deny  the  applicable 
proposal.  Pursuant  to  the  guideline,  the 
OAC  will  retain  the  discretion  to  review 
an  LMM's  level  of  concentration  at  any 
time  regardless  of  whether  the  above 
criteria  are  satisfied. 

The  Exchange  believes  that  the  rule 
change  and  accompanying  guideline  are 
necessary  to  assure  not  only  that  the 
OAC  has  the  discretion  to  allocate  an 
issue  to  the  most  qualified  LMM,  but 
also  to  maintain  a  competitive 
advantage  relative  to  other  options 
exchanges  with  respect  to  the  number  of 
issues  that  an  LMM  may  be  allocated.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  changes  are  consistent 
with  section  6(b)  ^  of  the  Act,  in  general, 
and  further  the  objectives  of  section 
6(b)(5),*  in  particular,  in  that  they  are 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition,  to  perfect  the  mechanism 
of  a  free  and  open  market  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


*The  Exchange  notes  that  the  Chicago  Board 
Options  Exchange  ( "CBOE ")  has  a  guideline,  which 
dates  back  to  1999,  that  has  no  mandatory  cap  on 
the  number  of  issues  that  may  be  allocated  to  a 
Designated  Primary  Market-Maker  C'DPM").  The 
CBOE  guideline  may  trigger  a  review  with  the 
relevant  committee  when,  inter  alia,  the  number  of 
classes  allocated  to  a  DPM  is  25%  or  more  of  the 
total  number  of  classes  traded  on  CBOE.  See  CBOE 
Regulatory  Guideline  99-135. 

'  15  U.S.C.  78f(b). 

•15U.S.C78f(b)(5). 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  todetermine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  aU  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  File  No. 
PCX-2002-25  and  should  be  submitted 
by  May  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Margaret  H.  McFaiiand, 
Deputy  Secretary. 

[FR  Doc.  03-11586  Filed  5-8-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«leaa«  No.  34-47794;  File  No.  SR-Phlx- 
2003-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change,  and 
Amendment  No.  1  Thereto,  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  ttte  Amendment  of  Price 
Criteria  for  Certain  Securities  that 
Underlie  Options  Traded  on  the 
Exchange 

May  5,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  23, 
2003,  the  Philadelphia  Stock  Exchange, 
toe.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
^oposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  April  30,  2003,  the  Phlx  filed 
Amendment  No.  1  to  the  proposal. ^  The 
proposed  rule  change,  as  amended,  has 
been  filed  by  Phlx  as  a  "non- 
controversial"  rule  change  imder  Rule 
19b-^(f)(6)  under  the  Act.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  mterested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend 
Commentary  .01  to  Phlx  Rule  1009  to 
allow  the  Exchange  to  list  options  series 
on  covered  securities,  as  defmed  under 
Section  18(b)(1)(A)  of  the  Securities  Act 
of  1933  ("Covered  Securities"),^  where 


'  15  U.S.C.  78s(b)(l). 

2  17  CTR  240.19b-4. 

^  See  letter  from  Jurij  Trypupenko,  Counsel  and 
Director  of  Litigation  andOperations,  Legal   . 
Department,  Phlx  to  Terri  Evans,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  April  29,  2003  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  Exchange 
submitted  a  technical  correction  by  inserting  rule 
text  that  had  been  inadvertently  omitted  in  the 
original  filing. 

« 17  CFR  240.19b-4(f)(6).  For  purposes  of 
determining  the  effective  date  and  calculating  the 
sixty-day  period  within  which  the  Commission  may 
summarily  abrogate  the  proposed  rule  change  under 
Section  19(b)(3)(C)  of  the  Act.  the  Commission 
considers  ttiat  period  to  commence  on  April  30, 
2003,  the  date  Phlx  filed  Amendment  No.  1.  See  15 
U.S.C.  78s(b)(3)(C). 

>  Section  18(b)(1)(A)  of  the  Securities  Act  of  1933 
(the  "1933  Act")  provides  that  "(a)  security  is  a 
covered  security  if  such  security  is — listed,  or 
authorized  for  listing,  on  the  New  York  Stock 
Exchange  or  the  American  Stock  Exchange,  or  listed 
or  authorized  for  listing  on  the  National  Market 


the  closmg  market  price  of  the 
underlymg  Covered  Securities  was  at 
least  $3.00  per  share  for  the  five 
consecutive  business  days  prior  to  the 
date  that  the  Phlx  submits  an  option 
class  certification  for  listmg  and  trading 
options  to  the  Options  Clearing 
Corporation  ("OCC").  The  listing 
criteria  will  remain  the  same  for  non — 
Covered  Securities. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics  and  proposed 
deletions  are  in  [brackets.] 


Rule  1009.  Criteria  for  Underlying 
Securities 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 
Commentary: 

.01    The  Board  of  Governors  has 
established  guidelines  to  be  considered 
by  the  Exchange  in  evaluating  potential 
imderlying  securities  for  Exchange 
option  transactions.  Absent  exceptional 
circumstances  with  respect  to  items  1,2, 
3,  or  4  listed  below,  at  tiie  time  the 
Exchange  selects  an  imderlying  security 
for  Exchange  options  transactions,  the 
following  guidelines  with  respect  to  the 
issuer  shall  be  met: 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  (i)  If  the  underlying  security  is  a 
"covered  security"  as  defined  in  Section 
18(b)(1)(A)  of  the  Securities  Act  of  1933. 
the  market  price  per  share  of  the 
underlying  security  has  been  at  least 
$3.00  for  tiie  previous  five  (5) 
consecutive  business  days  preceding  the 
date  on  which  the  Exchange  submits  a 
certificate  to  the  Options  Clearing 
Corporation  for  listing  and  trading.  For 
purposes  of  this  rule,  the  market  price 
of  such  underlying  security  is  measured 
by  the  closing  price  reported  in  the 
primary  market  in  which  the  underlying 
security  is  traded. 

[Either  (i)](ii)  If  the  underlying 
security  is  not  a  "covered  security, "  the 
market  price  per  share  of  the  underlying 
security  has  been  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  m  any 
market  in  which  the  imderlying  security 
traded  on  each  of  the  subject  days  or 
[(ii)  ](a)  the  underlying  security  meets 


System  of  the  Nasdaq  Stock  Market  (or  any 
successor  to  stich  entities)  *   *   *."  15  U.S.C. 
77r(bMlKA).  The  term  "Covered  Security,"  for  the 
operation  of  proposed  Commentary  .01  to  Phlx  Rule 
1009.  will  not  include  those  securities  defined  in 
Section  18(b)(1)(B)  of  the  1933  Act.  15  U.S.C. 
77t(bMl)(B). 


e  guidelines  for  contmued  listing  m 
Rule  1010;  (b)  options  on  such 
iinderlymg  security  are  traded  on  at 
least  one  othw  registered  national 
Kcurities  exchange;  and  (c)  the  average 
daily  trading  volume  for  such  options 
over  the  last  three  (3)  calendar  months 
proceeding  the  date  of  selection  has 
been  at  least  5,000  contracts. 

(5)  No  change. 

.02  No  change. 

.03  No  change. 

.04  No  change. 

.05 

(a)  through  (c)  No  change. 

(d)  to  the  case  of  a  Restructured 
Transaction  that  satisfies  either  or  both 
of  the  conditions  of  subparagraphs  (a)(1) 
or  (2)  above  m  which  shares  of  the 
restructure  security  are  sold  m  a  public 
offermg  or  pursuant  to  a  rights 
distribution:  (i)  the  Exchange  may 
assume  the  satisfaction  of  one  or  both  of 
the  requirements  of  paragraph  (1)  and 

(2)  of  Commentary  .01  above  on  the  date 
the  restructure  security  is  selected  for 
options  trading  only  if  (A)  the 
applicable  conditions  set  forth  m 
paragraph  (c)(i)  above  are  met  with 
respect  to  whichever  of  these 
requirements  is  assumed  to  be  satisfied, 
or  (B)  the  condition  set  forth  in 
paragraph  (c)(ii)  above  is  met,  m  either 
case  subject  to  the  limitations  stated  m 
said  paragraph  (c);  (ii)  the  Exchange 
may  certify  that  the  market  price  of  the 
restructure  security  satisfies  the 
requirement  of  paragraph  (4)  of 
Commentary  .01  above  by  relymg  on  the 
market  price  history  of  the  origmal 
security  prior  to  the  ex-date  for  the 
Restructure  Transaction  in  the  manner 
described  in  paragraph  (a)  above,  but 
only  if  the  restructure  security  has 
traded  "regular  way"  on  an  exchange  or 
automatic  quotation  system  for  at  least 
five  trading  days  immediately  preceding 
the  date  of  selection,  and  at  the  close  of 
jtradtog  on  each  tradtog  day  precedtog 
the  date  of  selection,  6is  well  as  at  the 
opening  of  trading  on  the  date  of 
selection  the  market  price  of  the 
restructure  security  was  at  least  $7.50 
or,  if  the  restructure  security  is  a 
"covered  security"  as  defined  in 
paragraph  (4)  of  Commentary  .01  above, 
Ihe  market  price  of  the  restructure 
security  was  at  least  $3.00;  and  (iii)  the 
ixchange  may  certify  that  the  trading 
volume  of  the  restructure  security 
satisfies  the  requirement  of  paragraph 

(3)  of  Commentary  .01  above  only  if  the 
tradtog  volume  to  the  restructure 
security  has  been  at  least  2,400,000 
shares  durtog  a  period  of  12  months  or 
less  ending  on  the  date  the  restructure 
security  is  selected  for  options  tradtog. 

.06  No  change. 


.07  No  change. 


n.  Self-Regulatory  OrganizatifHi's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

to  its  filing  with  the  Commission,  the 
Phlx  tocluded  statements' concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
to  Item  rV  below.  The  Exchange  has 
prepared  summaries,  set  forth  to 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  pricing 
requirement  to  initially  Ust  options 
overlytog  Covered  Securities  that  have 
traded  at  a  price  of  $3.00  or  higher  for 
the  five  consecutive  bustoess  days  prior 
to  the  date  that  the  Phlx  submits  an 
option  class  certification  for  listtog  and 
tradtog  options  to  the  OCC.  The 
proposal  would  allow  the  Exchange  to 
act  competitively  to  listtog  options 
pursuant  to  a  listmg  standard  similar  to 
one  that  has  been  adopted  by  other 
options  exchanges.^ 

The  Exchange  is  propostog  to  amend 
its  pricing  requirement  for  underlying 
securities  in  Commentary  .01  to  Phlx 
Rule  1009  to  provide  that,  for 
underlying  securities  that  are  deemed  to 
be  Covered  Securities,  the  clostog 
market  price  of  the  underlying  security 
must  be  at  least  $3.00  per  share  for  the 
five  consecutive  bustoess  days  prior  to 
the  date  on  which  Phlx  submits  an 
option  issue  certification  to  the  OCC. 
The  $7.50  price  per  share  requirement 
would  conttoue  to  apply  to  imderlying 
securities  that  are  not  Covered 
Securities,  to  particular,  for  non- 
Covered  Securities,  Commentary  .01  to 
Phlx  Rule  1009  would  conttoue  to 
require  that  the  market  price  per  share 
of  any  underlying  security  must  be  at 
least  $7.50  for  the  majority  of  business 
days  durtog  the  three  calendar  months 
precedtog  the  date  of  selection  of  an 
option  class,  as  measured  by  the  lowest 


closmg  price  reported  in  any  market  to 
which  the  underlymg  security  traded  on 
each  of  the  subject  days.^  When  the 
$7.50  price  requirement  was  first 
implemented,  the  listed  options  market 
was  in  its  infancy.  Now,  more  than 
twenty-eight  years  after  the  Phlx  first 
started  trading  listed  options,  the 
Exchange  believes  that  the  options 
market  is  a  mature  market  with 
sophisticated  investors.  The  Exchange 
does  not  believe  that  the  $7.50  initisd 
Listtog  criteria  serves  to  accomplish  its 
presumed  intended  purpose  of 
preventing  the  proliferation  of  option 
issues  on  overlytog  securities  that  lack 
liquidity  needed  to  matotato  fair  and 
orderly  markets.  Phlx  now  seeks  to 
move  away  from  the  current  approach  to 
listing  standards  and  allow  the  desires 
of  its  customers  and  the  workings  of  the 
marketplace  to  determtoe  the  securities 
that  underlie  the  option  that  the 
Exchange  will  list. 

Due  to  recent  trends  to  the  securities 
markets,  which  toclude,  among  other 
thtogs,  a  precipitous  decltoe  to  the  price 
of  many  securities,  there  has  been  a 
marked  tocrease  to  the  number  of 
underlying  securities  that,  but  for  the 
current  pricing  standard,  would 
otherwise  qualify  for  options  listtog  on 
the  Exchange.  The  Phlx  states  that 
changtog  the  prictog  standard  to  the 
proposed  $3.00  market  price  per  share 
requirement  would  allow  it  to  evaluate 
whether  to  list  options  on  a  greater 
number  of  classes  without 


'  See  Securities  Exchange  Act  Release  Noa.  47190 
Oanuary  15,  2003),  68  FR  3072  (January  22,  2003) 
(SR-CBOE-2002-62);  47352  (February  11.  2003),  68 
FR  8319  (February  20,  2003)  (SR-PCX-2003-06); 
47483  (March  11,  2003),  68  FR  13352  (March  19, 
2003)  (SR-lSE-2003-04);  and  47613  (April  1.  2003), 
68  FR  17120  (April  8,  2003]  (SR-Amex-2003-19}. 


compromistog  tovestor  protection,  to 
doing  so,  the  Exchange  would  endeavor 
to  ensure  that  its  own  systems  and  those 
of  the  Options  Price  Reporting 
Authority  have  the  capacity  to  handle 
the  potential  tocreased  capacity 
requirements. 

The  Exchange  notes  that  although  this 
proposal  amends  the  miniimim  clostog 
market  price  for  an  underlying  security 
which  is  deemed  a  Covered  Security,  as 
well  as  the  time  period  for  which  it 
must  trade  at  that  price  before  its 
overlytog  option  can  be  listed  on  the 
Exchange,  the  Phbc  will  otherwise 
conttoue  to  matotato  its  initial  listing 
standards.  The  Exchange  does  not 


'  In  the  alternative  to  the  $7.50  price  requirement, 
an  option  on  a  non-Covered  Security  may  meet  the 
requirements  provided  in  Commentary  .01  to  Phlx 
Rule  1009  when:  (a)  The  underlying  security  meets 
the  guidelines  for  continued  listing  in  Phlx  Rule 
1010;  (b)  options  on  such  imderlying  security  are 
traded  on  at  least  one  other  registered  national 
securities  exchange;  and  (c)  the  average  daily 
trading  volume  for  such  options  over  the  last  three 
(3)  calendar  months  preceding  the  date  of  selection 
has  been  at  least  5,000  contracts.  Telephone 
conversation  among  Jurij  Trypupenko.  Counsel  and 
Director  of  Litigation  and  Operations,  Legal 
Department,  Phlx,  Terri  Evans,  Assistant  Director, 
Division,  Commission,  and  Tim  Fox,  Attorney, 
Division.  Commission  on  April  28,  2003. 
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propose  to  amend  any  of  the  other 
criteria  in  Commentary  .01  to  Phlx  Rule 
1009,  including  the  requirements  that: 
there  must  be  a  minimiun  of  7,000,000 
shares  of  the  underlying  seciuity  owned 
by  public  investors;  there  must  be  a 
minimum  of  2,000  holders  of  the 
underlying  security;  and  that  there  must 
be  a  trading  volume  of  at  least  2,400,000 
shares  in  the  preceding  twelve  months. 

Moreover,  tne  Exchange  believes  that 
requiring  in  the  proposal  that  the 
underlying  security  be  listed  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  American  Stock 
Exchange  LLC  ("Amex"),  or  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  as 
provided  for  in  the  definition  of 
"Covered  Security"  from  Section 
18(b)(1)(A)  of  the  1933  Acts  would 
ensure  that  the  imderlying  security 
meets  the  highest  listing  standards  in 
the  seciirities  industry.  Should  the 
underl)dng  security  not  qualify  as  a 
Covered  Security,  the  $7.50  market 
price  per  share  standard  would  still 
apply. 

The  Exchange  believes  that  the 
proposed  $3.00  market  price  per  share 
standard  is  also  consistent  with  the  Phlx 
maintenance  and  delisting  criteria 
foimd  in  Phlx  Rule  1010,  which  are 
used  to  determine  whether  an 
underlying  security  previously 
approved  for  Exchange  options 
transactions  no  longer  meets  the 
requirements  for  listing.  Coiomentary 
.02  to  Phlx  Rule  1010  sets  a  $3.00 
market  price  per  share  of  the  underlying 
security  threshold  for  determining 
whether  the  Exchange  may  continue 
listing  and  trading  options  on  an 
underlying  seciuity  that  has  been 
previously  approved  for  options  trading 
imder  Phbc  Rule  1009.  As  long  as  a 
$3.00  standard  is  recognized  as  an 
acceptable  pricing  standard  for  options 
trading,  albeit  as  a  standard  for 
continued  listing,  the  Exchange  believes 
that  the  proposed  $3.00  should  be  the 
threshold  standard  for  initial  listing  as 
well. 

Consistent  with  the  listing  standards 
proposed  by  other  options  exchanges,^ 
the  Exchange  has  proposed,  as  a 
safeguard  against  price  manipulation, 
that  the  underlying  security  has  a 
closing  market  price  of  at  least  $3.00  per 
share  for  the  five  consecutive  business 
days  preceding  the  date  on  which  the 
Exchange  submits  a  certificate  to  the 
OCC  for  listing  and  trading.  The  market 
price  of  such  underlying  security  would 
be  measiired  by  the  closing  price 
reported  in  the  primary  market  in  which 
the  imderljring  security  is  traded.  The 


>  See  note  5  supra. 
'  See  note  6  supra. 


Exchange  believes  that  this  "look  back" 
period  of  five  consecutive  days  would 
provide  a  sufficient  measure  of 
protection  from  any  attempts  to 
manipidate  the  market  price  of  th6 
underlying  seciuity. 

The  Exchange  also  believes  that  the 
proposed  rule  change,  as  amended, 
would  encourage  specialists  to  delist 
inactive  option  classes,  particularly 
those  classes  in  which  the  market  price 
of  the  imderlying  security  is  below 
$7.50.  In  particular,  under  Phbc  Rule 
1009  as  it  currently  exists,  a  specialist 
on  the  Exchange  to  whom  an  option 
class  has  been  allocated  may  be 
reluctant  to  delist  an  inactive  option 
class  if  the  market  price  of  the 
underlying  security  is  below  $7.50 
because  once  delisted,  the  Exchange's 
current  initial  listing  criteria  must  be 
met  to  re-list  the  option  class,  including 
the  requirement  that  the  market  price 
per  share  of  the  imderl)dng  security  be 
at  least  $7.50  for  the  majority  of 
business  days  during  the  preceding 
three  months.  The  Phlx  believes  that  the 
proposed  $3.00  price  standard  and  the 
five-day  look-back  period  would 
provide  a  reliable  test  for  stability, 
would  present  a  more  reasonable  time 
period  for  qualifying  the  price  of  an 
imderlying  security,  and  makes  sense  in 
today's  economic  conditions.  The 
Exchange  notes  that  the  Commission 
recently  granted  Phbc  and  other  options 
exchanges  approval  to  list  additional 
series  on  an  option  class  when  the 
market  price  of  the  underlying  security 
is  below  $3.00,  provided  that  at  least 
one  other  options  exchange  trades  the 
series  to  be  added,  and  at  the  time  the 
other  options  exchange  added  that 
series,  it  met  the  requirements  to  add  a 
new  series,  including  the  $3.00  price 
requirement.  1" 

Finally,  for  the  purposes  of 
consistency  within  the  Phbc  rules,  the 
Exchange  proposes  to  amend 
Conmientary  .05  to  Phbc  Rule  1009 
which  relates  to  Restructure  Securities. 
Currently,  Commentary  .05  provides  a 
method  to  certify  that  the  market  price 
of  a  Restructure  Security  satisfies  the 
pricing  requirement  of  Commentary  .01 
to  Phbc  Rule  1009,  and  specifically 
references  the  $7.50  market  price  per 
share  in  Commentary  .05(d).  In  order  to 


'°  See  Securities  Exchange  Act  Release  No.  46789 
(November  7,  2002),  67  FR  69284  (November  15, 
2002)  (SR-Phlx-2002-71).  The  Exchange  represents 
that  this  rule  (Commentary  .02  to  Phlx  Rule  1010)is 
consistent  with  similar  rules  regarding  listing  and 
maintenance  standards  of  the  Amex,  International 
Securities  Exchange,  Inc.  ("ISE"),  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  and  the  Pacific 
Exchange,  Inc.  ("PCX").  See  Commentary  .02  to 
Amex  Rule  916;  ISE  Rule  503(c);  Interpretation  and 
Policy  .02  to  CBOE  Rule  5.4;  and  Commentary  .02 
PCX  Rule  3.7. 


make  all  of  Phlx  Rule  1009  consistent 
with  the  pricing  standard  change  of  this 
proposal,  the  amended  rule  would 
reflect  that  the  market  price  standard  for 
Restructure  Securities  that  are  "covered 
securities"  will  also  be  reduced  from 
$7.50  to  $3.00. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Ac:t  ^^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act " 
in  particular,  in  that  by  changing  listing 
standards  for  Covered  Securities,  the 
Exchange  can  provide  investors  with 
those  options  that  are  most  useful  and 
demanded  by  them  without  sacrificing 
investor  protection. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Acrt. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  been  filed  by  the 
Exchange  as  a  "non-controversial"  rule 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  13  and  subparagraph  (f)(6)  of  Rule 
19b-4  thereunder.'*  Consequently, 
because  the  foregoing  rule  change,  as 
amended:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  thirty 
days  from  the  date  on  which  it  was 
filed,  or  suc:h  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act '5  and  Rule  i9b-4  thereunder. '^ 

The  Phbc  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  requirement  and  the  thirfy- 
day  operative  waiting  period.  The 
Commission  is  exercising  its  authorify 
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"  15  U.S.C  78f[b). 
"  15  U.S.C.  78flb)(5). 
"15  U.S.C  78s(b)(3){A). 
"17  CFR  240.19l>-4(f)(6). 
"15  U.S.C  78s(b)(3)(A). 
"17CFR240.19b-4. 


to  waive  the  five-day  pre-filing 
requirement  and  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
accelerate  the  operative  date  since  the 
proposed  rule  change,  as  amended,  is 
similar  to  the  programs  of  other  options 
exchanges,  and  raises  no  new  regulatory 
issues.'^  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'* 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  view's,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-27  and  should  be 
submitted  by  May  30,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11587  Filed  5-8-03;  8:45  am) 

BtLUNG  COOE  8(n0-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3495] 
State  of  Texas 

Johnson  County  and  the  contiguous 
counties  of  Bosque,  Ellis,  Hill,  Hood, 
Parker,  Somervell  and  Tarrant  in  the 
State  of  Texas  constitute  a  disaster  area 
due  to  severe  thunderstorms  that 
occurred  on  April  23,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  (dose  of  business  on 
July  3,  2003,  and  for  economic  injury 
until  the  close  of  business  on  February 
3,  2004,  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  Suite  102,  Forth  Worth,  TX 
76155. 

The  interest  rates  are: 


>'  For  purposes  of  accelerating  the  operative  date 
of  the  proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

"  For  purposes  of  determining  the  effective  date 
and  calculating  the  sixty-day  period  within  which 
the  Commission  may  summarily  abrogate  the 
proposed  rule  change  under  Section  19(b)(3)(C)  of 
the  .\ct,  the  Commission  considers  that-period  to 
commence  on  April  30,  2003,  the  date  Phlx  filed 
Amendment  No.  1.  See  15  U.S.C.  788(b)(3)(C). 


For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere      

5.625 

Homeowners      without      credit 

Available  elsewhere          

2.812 

Businesses  with  crecjit  available 

elsewhere  

5.906 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere              

2.953 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere          

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  349511  and  for 
economic  injury  the  number  is  9V1400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  2,  2003. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  03-11597  Filed  5-8-03;  8:45  am] 
BILUNOCOOE  S02S-01-P 


»17  CFR  200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Region  VI— Houston  District  Advisory 
Council  Meeting;  Pid>lic  Meeting 

■     The  U.S.  Small  Business 
Administration,  Region  VI,  Houston 
District  Advisory  Council,  located  in  the 
geographical  area  of  Houston,  Texas  will 
hold  a  public  meeting  at  9  a.mL  on 
Wednesday,  May  28,  2003.  The  meeting 
wiU  be  held  in  the  Conference  Room  at 
the  Small  Business  Administration, 
87011  S.  Ciessner,  Suite  1200,  Houston, 
Texas  77.074.  The  meeting  will  be 
conducted  to  discuss  such  matters  that 
may  be  presented  by  members  of  the 
District  Advisory  Council,  staff  of  the 
U.S.  Small  Business  Administration, 
and  other*«ttending.  Anyone  wishing 
to  make  an  oral  or  written  presentation 
to  the  Board  must  contact  Mr.  Milton 
Wilson  in  writing  by  letter  or  fax  no 
later  than  May  19,  2003,  in  order  to  be 
put  on  the  agenda.  Mr.  Milton  Wilson, 
District  Director,  U.S.  Small  Business 
Administration,  87011  S.  Gessner,  Suite 
1200  Houston,  TX  77074,  (713)  773- 
6500  ph.  or  (713)  773-6550  fax. 

Candace  H.  Stoltz, 

Director,  Advisory  Councils. 

[FR  Doc.  03-11598  Filed  5-8-03;  8:45  am) 

BHJJNGCOOE  8Q2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Hearing 

The  Small  Business  Administration 
Region  V  Regulatory  Fairness  Board  and 
the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public  Hearing 
on  Thursday,  May  22,  2003  at  2  p.m.  in 
the  COSE  conference  room  located  at 
200  Tower  City  Center,  50  Public 
Square,  Qeveland,  OH  44113-2291,  to 
receive  comments  and  testimony  from 
small  business  owners,  small 
government  entities,  and  small  non- 
profit organizations  concerning 
regulatory  enforcement  and  compliance 
actions  taken  by  federal  agencies. 

Anyone  wishing  to  attend  or  to  make  • 
a  presentation  must  contact  Gilbert 
(Joldberg  in  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Gilbert 
Goldberg.  District  Director,  U.S.  Small 
Business  Administration,  Cleveland 
District  Office,  1111  Superior  Avenue 
East,  Suite  630,  Cleveland,  OH  44114, 
phone  (216)  522-4182,  fax  (216)  522- 
2038,  e-mail  gilbert.goldberg@sba.gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 
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Dated:  May  5,  2003. 
Michael  L.  Barrera, 
National  Ombudsman. 
[FR  Doc.  03-11599  Filed  5-8-03;  8:45  ami 
BNJJNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4188] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  a  joint, 
open  meeting  at  1:30  p.m.  on  Thursday, 
May  22,  2003,  at  the  Island  Grand  Beach 
Resort  and  Conference  Center;  5600  Gulf 
Boulevard,  St.  Pete  Beach,  Florida.  The 
meeting  will  be  held  in  connection  with 
the  Radio  Technical  Commission  for 
Maritime  Services  (RTCM)  2003  Annual 
Assembly  Meeting.  The  purpose  of  the 
meeting  is  to  review  the  outcome  of  the 
Seventh  Session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Radiocommimications 
and  Search  and  Rescue  (COMSAR),  that 
occiured  in  January  13-17,  2003,  at  IMO 
headquarters  in  London,  England. 
Additionally,  the  meeting  is  to  prepare 
for  the  49th  session  of  the  IMO 
Subcommittee  on  Safety  of  Navigation 
(NAV  49),  which  is  scheduled  for  June 
.  SQ-July  4,  2003,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
COMSAR  agenda  are: 

•  Maritime  Safety  Information  for 
GMDSS; 

•  Development  of  a  procedure  for 
recognition  of  mobile  satellite  systems; 

•  Revision  of  performance  standards 
for  NAVTEX  equipment; 

•  Emergency  radiocommunications, 
including  false  alerts  and  interference; 

•  Large  passeneer  ship  safety; 

•  Issues  relatea  to  maritime  security; 

•  Developments  in  maritime 
radiocommunication  systems  and 
technology,  including  long-range 
tracking; 

•  Matters  concerning  Search  & 
Rescue; 

•  Planning  for  the  8th  session  of 
COMSAR. 

Items  of  principal  interest  on  the  NAV 
49  agenda  are: 

•  Routing  of  ships,  ship  reporting  and 
related  matters; 

•  Requirements  for  the  display  and 
use  of  Automatic  Identification  System 
(AIS)  information  on  shipbome 
navigational  displays; 

•  Places  of  renige; 

•  Anchoring,  mooring  and  towing 
equipment; 

•  Revision  of  performance  stemdards 
for  radar  reflectors; 


•  Review  of  performance  standards 
for  radar  equipment; 

•  International  Telecommunication 
Union  (ITU)  matters,  including 
Radiocommunication  ITU-R  Study 
Group  8  matters; 

•  Large  passenger  ship  safety: 
Effective  voyage  plaxming  for  large 
passenger  ships; 

•  Measures  to  enhance  maritime 
security; 

•  World-wide  radionavigation 
system; 

•  Casualty  analysis; 

•  Guidance  on  early  abandonment  for 
bulk  carriers. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  nimibers,  by 
writing;  Mr.  Russell  S.  Levin.  U.S.  Coast 
Guard  Headquarters,  Commandant  (G- 
SCT-2),  Room  6509,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  by  calling:  (202)  267-1389,  or  by 
sending  Internet  electronic  mail  to 
rlevin@comdt.  uscg.mil. 

Information  for  the  RTCM  meeting 
can  be  found  at  https://www.rtcm.org/ 
index2.html. 

Dated:  May  1,2003. 
Frederick  J.  Kenney, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  03-11606  Filed  5-8-03;  8:45  am] 

BtLUNG  CODE  4710-07-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4307] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesday,  May 
20,  2003,  in  Room  2415,  at  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  the  meeting  is  for  members 
of  the  SHC  to  discuss  and  decide  upon 
changes  to  the  SHC  charter  regarding 
SHC  subcommittee  structure.  The 
proposed  change  to  the  subcommittee 
structure  is  described  below. 

The  SHC  has  presently  established  six 
subcommittees,  the  Subcommittee  for 
the  Prevention  of  Marine  Pollution,  the 
Subcommittee  on  Safety  of  Life  at  Sea, 
the  Maritime  Law  Subcommittee,  the 
Subcommittee  on  Tonnage  and 
Measurement,  the  Subcommittee  on  the 
United  Nations  Conference  on  Trade 
and  Development  (UNCTAD)  and  the 
Subcommittee  on  Ocean  Dumping.  This 
subcommittee  structure  was  established 


at  the  time  of  the  original  SHC  charter 
in  1958,  and  has  not  been  amended 
since  the  mid-1970's.  The 
Subcommittees  on  Tonnage 
Measurement  and  UNCTAD  have  not 
met  in  over  10  years.  The  primary  focus 
of  the  SHC  is  to  assist  in  the 
development  of  and  receive  public 
input  on  U.S.  negotiating  positions  at 
the  International  Maritime  Organization 
(IMO)  and  on  various  international 
instnmients  (i.e.,  treaties,  conventions 
and  protocols)  administered  by  the  IMO. 
Over  the  last  15  years,  the  IMO  has 
added  a  number  of  committees  and 
subcommittees,  whose  functions  are  not 
directly  addressed  by  the  current 
subcommittees  contained  in  the  SHC 
Charter. 

At  this  meeting  SHC  members  will  be 
asked  to  discuss  and  decide  whether  to: 

1.  Disestablish  the  Subcommittee  on 
Tonnage  and  Measurement  and  the 
Subcommittee  on  UNCTAD. 

2.  Establish  the  following  new 
subcommittees^ 

a.  The  Subconumttee  on  IMO 
Administration  and  Budgeting.  The 
purpose  of  the  subcommittee  would  be 
to  ascertain  views  and  make 
recommendations  consistent  with 
paragraphs  (1)  and  (2)  of  Article  I  of  the 
SHC  Charter  for  matters  before  the  IMO 
Assembly  and  Coimcil. 

b.  The  Subcommittee  on  EMO 
Technical  Cooperation.  The  purpose  of 
the  subcommittee  would  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  for  matters 
before  the  IMO  Technical  Cooperation 
Committee. 

c.  The  Subcommittee  on  Facilitation. 
The  purpose  of  the  subcommittee  would 
be  to  ascertain  views  and  make 
recommendations  consistent  with 
paragraphs  (1)  and  (2)  of  Article  I  of  the 
SHC  Charter  in  regards  to  United  States 
participation  in  the  Convention  on 
Facilitation  of  International  Maritime 
Traffic,  1965,  and  for  matters  before  the 
IMO  Facilitation  Committee. 

d.  The  Subcommittee  on  the  Carriage 
of  Bulk  Liquids  and  Gases.  The  purpose 
of  the  subcommittee  would  be  to 
ascertain  views  and  make 
recommendations  consistent  with 
paragraphs  (1)  and  (2)  of  Article  I  of  the 
SHC  Charter  for  matters  before  the  IMO 
Bulk  Liquids  and  Gases  Subcommittee. 

e.  The  Subcommittee  on  Ship  Design 
and  Equipment.  The  purpose  of  the 
subcommittee  wovdd  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  for  matters 
before  the  IMO  Design  and  Equipment 
Subconmiittee. 
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i.  The  Subcommittee  on  Dangerous 
Goods,  Solid  Cargos  and  Containers. 
The  purpose  of  the  subcommittee  would 
be  to  ascertain  views  and  make 
recommendations  consistent  with 
paragraphs  (1)  and  (2)  of  Article  I  of  the 
SHC  Charter  for  matters  before  the  IMO 
Dangerous  Goods,  Solid  Cargos  and 
Containers  Subcommittee. 

g.  The  Subcommittee  on  Radio 
Commimications  and  Search  and 
Rescue.  The  purpose  of  the 
subcommittee  would  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  regarding 
United  States  participation  in  the 
International  Convention  on  Maritime 
Search  and  Rescue,  1979  and  for  matters 
before  the  IMO  Radio  Commimications 
and  Search  and  Rescue  Subcommittee. 

h.  The  Subcommittee  on  Fire 
Protection.  The  purpose  of  the 
subcommittee  would  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  for  matters 
before  the  IMO  Fire  Protection 
Subcommittee. 

i.  The  Subcommittee  on  Flag  State 
Implementation.  The  purpose  of  the 
subcommittee  would  be  to  ascertain 
views  and  make  recommendations 
consistent vrith  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  for  matters 
before  the  IMO  Flag  State 
Implementation  Subcommittee. 

j.  The  Subcommittee  on  the  Safety  of 
Navigation.  The  piupose  of  the 
subcommittee  would  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  for  matters 
before  the  IMO  Safety  of  Navigation 
Subcommittee. 

k.  The  Subcommittee  on  Stability, 
Load  Lines  and  Fishing  Vessel  Safety. 
The  purpose  of  the  subcommittee  would 
be  to  ascertain  views  and  make 
recommendations  consistent  with 
paragraphs  (1)  and  (2)  of  Article  I  of  the 
SHC  Charter  regarding  United  States 
participation  in  the  International 
Convention  on  Load  Lines,  1966,  the 
International  Convention  on  Tonnage 
Measxu^ment,  1969  and  for  matters 
before  the  IMO  Subcommittee  on 
Stability  and  Loadlines  and  on  Fishing 
Vessels  Safety. 

1.  The  Subcommittee  on  Standards  of 
Training,  Certification  and 
Watchkeeping.  The  purpose  of  the 
subcommittee  woidd  be  to  ascertain 
views  and  make  recommendations 
consistent  with  paragraphs  (1)  and  (2)  of 
Article  I  of  the  SHC  Charter  regarding 
United  States  participation  in  the 
International  Convention  on  Standards 
of  Training,  Certification  and 


Watchkeeping  for  Seafarers,  1978  and 
for  matters  before  the  IMO  Standards  for 
Training  and  Watchkeeping 
Subcommittee. 

3.  Designate  the  head  of  the  United 
States  delegation  to  the  relevant  IMO 
committee  or  subcommittee  as  the 
chairperson  of  the  subcommittee  with 
cognizance  over  that  IMO  committee  or 
subcommittee. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing: 
Commander  Frederick  J.  Kenney, 
Executive  Secretary,  Shipping 
Coordinating  Committee,  U.S. 
Department  of  State  (OES/OA),  Room 
5805,  2201  C  Street,  NW.,  Washington, 
DC  20520,  by  e-mailing 
kenneyfi@state.gov,  or  by  calling  202- 
647-3946. 

Dated:  May  1.2003. 
Frederick  J.  Kenney, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

IFR  Doc.  03-11607  Filed  5-8-03;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  4361] 

Shipping  Coordinating  Committee; 
Notice  of  IMeeting 

The  Shipping  Coordinating 
Committee,  Subcommittee  on  Maritime 
Safety,  will  conduct  an  open  meeting  at 
9:45  a.m.  on  Tuesday  May  20,  2003,  in 
Room  2415,  at  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street,  SW., 
Washington,  DC,  20593-0001.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  77th 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for  May  28 
to  June  6,  2003,  at  IMO  Headquarters  in 
London.  At  this  meeting,  papers 
received  and  the  draft  U.S.  positions  lor 
the  Maritime  Safety  Committee  will  be 
discussed.  Items  of  particular  interest 
are: 

— Adoption  of  amendments  to  the 
International  Convention  for  the 
Safety  of  Ufe  at  Sea  (SOLAS) 
regarding  navigation  bridge 
visibility  and  ship  longitudinal 
strength  evaluation  and  repair. 
— ^Adoption  of  amendments  to  the 
International  Convention  on 
Loadlines  regarding  the  regidations 
for  determining  loadlines  on  all 
ships. 
— Large  passenger  ship  safety; 
— Bui  carrier  safety; 


— Measures  to  enhance  maritime 
security-Outcome  of  the  2002 
Conference; 
— Proposed  IMO  Model  Audit  Schems: 

— ^Piracy  and  armed  robbery  against 
ships; 

—Reports  of  seven  subcommittees- 
Dangerous  Goods,  Solid  Cargoes  - 
and  Containers; 

Radiocommunications  and  Search 
and  Rescue;  Fire  Protection; 
Standards  of  Training  and 
Watchkeeping;  Ship  Design  and 
Equipment;  Bulk  Liquids  and 
Gases;  and  Flag  State 
Implementation. 
Members  of  the  public  may  attend 

this  meeting  up  to  the  seating  capacity 

of  the  room.  Interested  persons  may 

seek  information  by  writing  to  Mr. 

Joseph  J.  Angelo,  Commandant  (G-MS), 

U.S.  Coast  Guard  Headquarters,  2100 

2nd  Street,  SW.,  Room  1218, 

Washington,  DC  20593-0001  or  by 

calling  (202)  267-2970. 
Dated:  May  1,2003. 

Frederick  I.  Kenney, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  03-11608  Filed  5-8-03:  8:45  am] 

BUJNG  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  FAA-2003-14824;  Airspace 
Docket  No.  OO-AWA-3] 

RIN  2120-AA66 

Designation  of  Oceanic  Airspace 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Provision  of  Air 
Traffic  Services  in  Oceanic  Airspace. 

summary:  This  action  corrects  the 
Notice  of  Provision  of  Air  Traffic 
Services  in  Oceanic  Airspace,  published 
in  the  Federal  Register  on  April  3,  2003. 
This  notice  informs  airspace  users  of  the 
type  of  air  traffic  control  (ATC)  service 
provided  in  the  oceanic  airspace 
controlled  by  the  United  States  of 
America. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Terry  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  April 
3,  2003,  Docket  No.  FAA-2003-14^24; 
Airspace  Docket  No.  OO-AWA-3, 
Federal  Register  Document  03-8139, 
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was  published  in  the  Federal  Register 
informing  airspace  users  of  the  type  of 
ATC  service  provided  in  oceanic 
airspace  controlled  by  the  United  States 
(68  PR  16340).  The  notice  inadvertently 
contained  two  minor  errors  in  the  text. 
This  action  corrects  those  errors. 

Correction  to  the  Notice 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Notice  of 
Provision  of  Air  Traffic  Control,  as 
published  in  the  Federal  Register  on 
April  3,  2003  (68  FR  16340);  Federal 
Register  Dociunent  03-8139,  is 
corrected  as  follows: 

[Correction] 

Page  16341,  third  column,  second 
line,  imder  the  heading  Miami  Oceanic 
CTA/FIR,  Aircraft  operating  in  the 
Miami  Oceanic  CTA/FIR  can  expect  to 
receive  ATC  services  associated  with 
the  following  types  of  airspace  areas  and 
associated  altitudes:  change  "Class"  to 
read  "Class  E." 

Page  16342,  first  column,  fourth  line, 
fourth  word  under  the  heading 
Oakland/Nauru  UTA  Airspace  Area 
Delegated  to  Oakland  Center  Above 
FL245:  change  "ATA"  to  read  "ATC." 

Issued  in  Washington,  DC,  on  May  2,  2003. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
(FR  Doc.  03-11639  Filed  5-8-03;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-26] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pvu-suant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
ntunber  involved  and  must  be  received 
on  or  before  May  27,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docli^et  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  May  6,  2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-14909. 

Petitioner:  America  West  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.356. 

Description  of  Relief  Sought:  To 
permit  America  West  Airlines  to  accept 
and  operate  two  Airbus  A320  airplanes, 
that  have  Traffic  Alert  and  Collision 
Avoidemce  System  11  equipment 
installed  after  April  30,  2003,  that  does 
not  meet  Technical  Standard  Order  C- 
119b  version  7.0. 

Docket  No.:  FAA-2002-14227. 

Petitioner:  Kenmore  Air  Harbor,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.154(b)(2). 

Description  of  Relief  Sought:  To 
permit  Kenmore  Air  Harbor,  Inc.  to 
operate  nine  single-engine,  turbine- 
powered  seaplanes  after  March  29, 
2005,  without  being  equipped  with  an 
approved  terrain  awareness  and 
warning  system  that  meets  the 
requirements  for  class  B  equipment  in 
Technical  Standard  Order  C151,  both 
inside  and  out  of  the  United  States. 


Docket  No.:  FAA-2003-14366. 

Petitioner:  Baby  B'Air. 

Section  of  14  CFR  Affected:  14  CFR 
121.311(c)(1),  91.107(a)(3)(iii)(B)  and 
(a)(3)(iii)(C)(3);  121.311(b)(1)  and 
(b)(2)(ii). 

Description  of  Relief  Sought:  To  allow 
people  to  use  the  Baby  B'Air  flightvest 
(a  vest-type,  lap-held  child  restraint 
system)  that  is  not  manufactured  to  U.S. 
standards  and  does  not  conform  to  all 
applicable  Federal  motor  vehicle  safefy 
standards,  is  not  certificated  for  use  in 
motor  vehicles  and  aircraft;  and  has  not 
been  accepted  by  the  FAA  during  all 
phases  of  flight,  including  critical 
phases  of  flight. 

(FR  Doc.  03-11636  Filed  5-8-03;  8:45  am] 

BILLING  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Request  to 
Release  Airport  Property  at  Acadiana 
Regional  Airport,  New  Iberia,  LA. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation. 

ACTION:  Notice  of  Request  to  Release 
Airport  Property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the  release  of 
land  at  Acadiana  Regional  Airport,  New 
Iberia,  Louisiana,  under  the  provisions 
of  Section  125  of  the  Wehdell  H.  Ford 
Aviation  Investment  Reform  Act  for  the 
21st  Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  June  9,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address: 
Mr.  Lacey  D.  Spriggs,  Manager,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Louisiana/ 
New  Mexico  Airports  Development 
Office,  ASW-640,  Fort  Worth,  Texas 
76193-0640. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Mouton,  Airport  Director,  Acadiana 
Regional  Airport,  at  the  following 
address: 

Mr.  Robert  Mouton,  Airport  Director, 
5217  North  South  Taxi  Road,  New 
Iberia,  LA  70560. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  J.  Saupp,  Program  Manager, 
Federal  Aviation  Administration,  LA/ 
NM  ADO,  ASW-640,  2601  Meacham 
Blvd.,  fort  Worth,  Texas  76193-0640. 


Federal  Register /Vol.  68,  No.  90 /Friday.  May  9.  2003 /Notices 


25083 


The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Acadiana 
Regional  Airport,  New  Iberia,  Louisiana, 
under  the  provisions  of  the  AIR  21. 

On  April  25,  2003,  the  FAA 
determined  that  the  request  to  release 
property  at  Acadiana  Regional  Airport 
submitted  by  the  Iberia  Parish  Airport 
Authority  met  the  procedural 
requirements  of  the  Federal  Aviation 
Regulations,  Part  155.  The  FAA  may 
approve  the  request,  in  whole  or  in  part, 
no  later  than  August  15,  2003. 

The  following  is  a  brief  overview  of 
the  request: 

The  Iberia  Parish  Airport  Authority 
requests  the  release  of  2.277  acres  of 
airport  property.  The  release  of  property 
will  allow  for  an  industrial  development 
project  to  proceed.  The  sale  is  estimated 
to  provide  $50,000  for  airport 
maintenance. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Acadiana 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas  on  April  29, 
2003. 

Naomi  L.  Saunders 
Manager,  Airports  Division 
|FR  Doc.  03-11646  Filed  5-8-03;  8:45  am] 
BILLING  COOE  4910-13-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Solano  County,  CA 

agency:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Solano  Coimty,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maiser  Khaled.  Chief  District 
Operations— North,  Federal  Highway 
Administration,  California  Division,  980 
Ninth  Street,  Suite  400,  Sacramento, 
California  95814-2724,  Telephone  (916) 
498-5020. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 


California  Department  of  Transportation 
(Caltrans),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  project  to  improve  the 
Interchange  of  1-80, 1-680,  and  State 
route  (SR)  12  in  Solano  County, 
California.  The  I-80/I-680/SR-12 
Interchange  experiences  traffic 
congestion  due  to  regioneil  traffic  that 
includes  the  San  Francisco  Bay  Area 
commuter  traffic  and  recreational  traffic 
traveling  between  the  San  Francisco  Bay 
Area  and  Lake  Tahoe.  The  objectives  of 
the  proposed  project  are  to  alleviate 
congestion,  improve  safety,  and  provide 
for  the  predicted  traffic  demand. 

Alternatives  that  may  be  considered 
in  the  EIS  include  (1)  taking  no  action; 
and  (2)  a  range  of  alternatives  that 
include  two  or  more  of  the  following 
components:  reconfiguration  and 
expansion  of  the  existing  I-80/I-680 
interchange  widening  of  1-80  (may 
include  auxiliary  lanes,  high  occupancy 
vehicle  (HOV)  lanes,  collector/ 
distributor  roads,  and  viaducts), 
construction  of  an  1-680  viaduct, 
construction  of  a  new  1-680  to  SR-12 
East  connector  roadway,  reconstruction 
of  the  interchange  on  1-680  at  Red  Top 
Road,  and  on  1-80  at  Green  valley/ 
Suisun  Valley  Road,  Abemathy  Road 
and  West  Texas  Street.  Alternatives  vnll 
include  options  for  reconfiguration  or 
relocation  of  the  existing  truck  scales  to 
improve  access  and  egress. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
Ekgencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
scoping  meeting  will  be  held  on  May  12, 
2003,  from  6  p.m.  to  8:30  p.m.  at 
Rodriguez  High  School,  5000  Red  top 
Road,  Fairfield,  California.  Additional 
public  meetings  will  be  held.  In 
addition,  a  public  hearing  will  be  held. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  prior  to  the  public 
hearing.  Pubbc  notice  will  be  given  of 
the  exact  time  and  location  of  the 
meetings  and  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
Implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 


Federal  programs  and  activities  apply  to  this 
program.) 

Dated:  Issued  on:  May  5,  2003. 
Maiser  Khaled, 

Chief— District  Operations,  North 
Sacramento,  California. 
[FR  Doc.  03-11532  Filed  5-8-03;  8:45  am) 

BILLING  COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Requirements  (ICRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICRs  describe  the  natiu«  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collections 
of  information  was  published  on  March 
4,  2003  (68  FR  10304). 
DATES:  Comments  must  be  submitted  on 
or  before  Jime  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Plaiming  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Deb^  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington. 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13.  section  2, 109 
Stat.  163  (1995)  (codified  as  revised  at " 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5. 
1320.8(d)(1),  1320.12.  On  March  4. 
2003.  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
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OMB  approval.  See  68  FR  10304.  FRA 
received  no  comments  after  issuing  this 
notice.  Accordingly,  DOT  announces 
that  these  information  collection 
activities  have  been  re-evaluated  and 
certified  under  5  CFR  1320.5(a)  and 
forwarded  to  OMB  for  review  and 
approval  pursuant  to  5  CFR  1320.12(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
pubhc  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30-day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983, 
Aug.  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
conununity  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29,  1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensiu-e  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29,  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  Railroad  Police  Officers. 

OMB  Control  Number:  2130-0537. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Raihoads  and  States. 

Fonn(s):  None. 

Abstract:  Under  49  CFR  part  207, 
railroads  are  required  to  notify  states  of 
all  designated  police  officers  who  are 
discharging  their  duties  outside  of  their 
respective  jurisdictions.  This       * 
requirement  is  necessary  to  verify 
proper  police  authority. 

Annual  Estimated  Burden  Hours:  155 
hours. 

Title:  Control  of  Alcohol  and  Drug 
Use  in  Raihoad  Operations. 

0\a  Control  Number:  2130-0526. 

Type  of  Request:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  FRA  F  6180.73;  6180.74; 
6180.94A,  and  6180.94B. 

Abstract:  The  information  collection 
requirements  contained  in  pre- 
employment  and  "for  cause"  testing 
regulations  are  intended  to  ensure  a 
sense  of  fairness  and  acciu^cy  for 
railroads  and  their  employees.  The 
principal  information — evidence  of 
unauthorized  alcohol  or  drug  use — is 
used  to  prevent  accidents  by  screening 
personnel  who  perform  safety-sensitive 


service.  FRA  uses  the  information  to 
measure  the  level  of  compliance  with 
regulations  governing  the  use  of  alcohol 
or  controlled  substances.  Elimination  of 
this  problem  is  necessary  to  prevent 
accidents,  injimes,  and  fatalities  of  the 
nature  already  experienced  and  further 
reduce  the  risk  of  a  truly  catastrophic 
accident.  Finally,  FRA  analyzes  the  data 
provided  in  the  Management 
Information  System  annual  report  to 
monitor  the  effectiveness  of  a  railroad's 
alcohol  and  drug  testing  program. 

Annual  Estimated  Burden  Hours: 
34,378  hours. 

Title:  Identification  of  Cars  Moved  in 
Accordance  with  Order  13528. 

OMB  Control  Number:  2130-0506. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  None. 

Abstract:  This  collection  of 
information  identifies  a  fi'eight  car  being 
moved  within  the  scope  of  Order  13528 
(Order).  See  49  CFR  part  232,  appendix 
B.  Otherwise,  an  exception  will  be 
taken,  and  the  car  will  be  set  out  of  the 
train  emd  not  delivered.  The  information 
that  must  be  recorded  is  specified  at  49 
CFR  part  232,  appendix  B,  requiring  that 
a  car  be  properly  identified  by  a  card 
attached  to  each  side  of  the  car  and 
signed  stating  that  such  movement  is 
being  made  under  the  authority  of  the 
Order.  The  Order  does  not  require 
retaining  cards  or  tags.  When  a  car 
bearing  a  tag  for  movement  under  the 
Order  arrives  at  its  destination,  the  tags 
are  simply  removed. 

Annual  Estimated  Burden  Hours:  67 
hoiu-s. 

ADDRESSES:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
Seventeenth  Street,  NW.,  Washington, 
DC  20503,  Attention:  FRA  Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utifity;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 


Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC,  on  May  6,  2003. 
Kathy  A.  Weiner, 

Acting  Director,  Office  of  Information 
Technology  and  Support  Systems,  Federal 
Railroad  Administration. 
[FR  Doc.  03-11635  Filed  5-8-03;  8:45  am] 
BILLING  CODE  4910-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34334] 

Lancaster  and  Chester  Railway 
Company— Acquisition  and  Operation 
Exemption — Norfolk  Southern  Railway 
Company 

Lancaster  and  Chester  Railway 
Company  (L&C),  a  Class  UI  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  from 
Norfolk  Southern  Railway  Company 
(NS)  approximately  30.8  miles  of  rail 
line  in  Kershaw  and  Lancaster  Counties, 
SC.  The  line  extends  from 
approximately  milepost  SB-58.7,  at 
Kershaw,  to  approximately  milepost 
SB-89.5,  at  Catawba,  SC.  The  line 
connects  to  L&C's  existing  rail  line  at 
L&C  Chester  District  Coimection,  at 
approximately  milepost  SB-76.4,  near 
Lancaster.  L&C  currently  operates  the 
subject  line  under  a  lease  from  NSR.' 

L&C  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
n  or  Class  I  rail  carrier.  ^ 

L&C  states  that  it  expects  to 
consummate  the  transaction:  (1)  By  the 
end  of  April  2003,  but  not  before  the 
Board  renders  its  decision  on  the 
petition  for  waiver;  (2)  if  it  satisfies  the 
requirements  under  CFR  1150.42(e);  or 
(3)  on  April  21,  2003  (7  days  after  the 
exemption  was  filed).  As  a  result  of  the 
waiver  of  the  labor  notice  requirements, 
the  exemption  in  this  proceeding  was 
effective  on  April  28,  2003.  ^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
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'  L&C  leases  the  line  pursuant  to  a  notice  of 
exemption  in  Lancaster  and  Chester  Railway 
Company — Ijease  and  Operation  Exemption — 
Norfolk  Southern  Railway  Company,  STB  Finance 
Docket  No.  33969  served  and  published  in  the 
Federal  Register  on  February  7,  2001  (66  FR  9410). 

'hi  a  decision  served  on  April  28,  2003,  the 
Board  granted  L&C's  request  to  waive  the  labor 
notice  requirements  of  49  CFR  1150.42(e).  The 
Board  noted  that  no  NS  employees  have  worked  on 
the  line  for  more  than  2  years,  and  that,  when  L&C 
leased  the  line,  required  notice  was  sent  to  national 
offices  of  all  labor  unions  representing  employees 
on  the  line  and  was  posted  at  the  workplace  of 
employees  on  the  line  in  compliance  with  49  CFR 
1150.42(e). 


may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34334,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  Esq.,  Weiner  Brodsky 
Sidman  Kider,  PC,  1300  19th  Street, 
NW.,  Fifth  Floor,  Washington,  DC 
20036-1609. 

Board  decisions  and  notices  are 
available  on  our  website  at  bttp:// 
www.stb.dot.gov. 

Decided:  May  5,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-11481  Filed  5-8-03;  8:45  am] 

BtLUNQ  CODE  491 S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Sut>mis«lon  for  OMB  Review; 
Comment  Request 

April  29,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requireiBent(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasvuy,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  9,  2003,  to  be 
assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0043. 

Form  Number:  FMS  133  and  FMS 
135. 

Type  o/fleview;  Extension. 

Title:  Notice  of  Reclamation, 
Electronic  Fimds  Transfer  Federal 
Recurring  Payments  (FMS  133);  and 
Request  for  Debit,  Electronic  Funds 
Transfer  Federal  Recurring  Payments 
(FMS  135). 

Description:  A  program  agency 
authorizes  Treasury  to  recover  payments 
that  have  been  issued  after  the  death  of 
the  beneficiary.  FMS  Form  133  is  used 
by  Treasury  to  notify  the  financial 


institution  (FI)  of  the  FI's  accountability 
concerning  the  fimds.  When  the  FI's  do 
not  respond  to  the  FMS  133,  Treasury 
then  prepares  FMS  135  and  sends  it  to 
the  Federal  Reserve  Bank  (FRB)  which 
services  the  FI  to  request  the  FRB  to 
debit  the  account  of  the  FI. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
79,335  hours. 
OMB  Number:  1510-0045. 
Fonn  Number:  FMS  150.1  and  FMS 
150.2. 
Type  of  Review:  Extension. 
Title:  Trace  Request  for  EFT 
Payments. 

Description:  The  purpose  is  to  notify 
the  financial  organization  that  a 
customer  (beneficiary)  has  claimed  non- 
receipt  of  credit  for  a  payment.  The  form 
is  designed  to  help  the  financial 
organization  locate  any  problem  and  to 
keep  the  customer  (beneficiary) 
informed  of  any  action  taken. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
134,783. 

Estimated  Burden  Hours  Per 
Respondent:  8  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
17,971  hours. 
OMB  Number:  1510-0073. 
Form  Number:  FMS  111. 
Type  of  Review:  Extension. 
Title:  ETA  Financial  Agency 
Agreement. 

Description:  This  application  will 
collect  a  financial  institution's 
identifying  information,  confirm  a 
financial  institution's  commitment  to 
offering  the  Electronic  Transfer 
Accounts  (ETAs),  identify  a  point  of 
contact  for  the  ETA  Program  and 
determine  when  the  financial  institution 
will  begin  offering  the  ETA. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting  Burden:  40 
hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  135,  PGP  n, 
Hyattsville,  MD  20782. 


OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-11590  Filed  5-8-03;  8:45  am) 
B«JJNG  cooe  4nO-35-P 


DEPARTMENT  OF  THE  TREASURY    ' 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau, 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  Airlines 
Withdrawing  Stock  from  Customs 
Custody. 

DATES:  Written  comments  shovdd  be 
received  on  or  before  July  8,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  Regulations  and  Procedures 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  telephone 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Airlines  Withdrawing  Stock 
From  Customs  Custody. 

OMB  Number:  1513-0074. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5620/2. 

Abstract:  Airlines  may  withdraw  tax 
exempt  distilled  spirits,  wine,  and  beer 
from  Customs  custody  for  foreign 
flights.  The  required  record  shows 
amount  of  spirits  and  wines  to  be  traced 
and  maintains  accoimtability.  The 
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record  retention  period  for  this 
information  collection  is  2  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 
.    Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuxlen  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  2.  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
(FR  Doc.  03-11610  Filed  5-8-03;  8:45  am) 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau, 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  Alcohol, 


Tobacco  and  Firearms  Tax  Returns, 
Claims  and  Related  Documents. 
DATES:  Written  comments  should  be 
received  on  or  before  July  8,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  telephone 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Alcohol,  Tobacco  and  Firearms 
Tax  Returns,  Claims  emd  Related 
Documents. 

OMB  Number:  1513-0088. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5000/24. 

Abstract:  TTB  is  responsible  for  the 
collection  of  excise  taxes  on  firearms, 
ammunition,  distilled  spirits,  wine, 
beer,  cigars,  cigarettes,  diewing  tobacco, 
snuff,  cigarette  papers,  tubes  and  pipe 
tobacco.  Alcohol,  tobacco  firearms  and 
ammunition  excise  taxes,  plus  alcohol, 
tobacco  and  firearms  special 
occupational  taxes  are  required  to  be 
collected  on  the  basis  of  a  return.  26 
U.S.C.  5555  authorizes  the  Secretary  of 
Treasury  to  prescribe  the  regulations 
requiring  every  person  liable  for  tax  to 
prepare  any  records,  statements  or 
returns  as  necessary  to  protect  the 
revenue.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  not-, 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
503,921. 

Estimated  Total  Aimual  Burden 
Hours:  503,921. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  biu'den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  2,  2003. 
William  H.  Foster. 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-11611  Filed  5-8-03;  8:45  am] 
BILLING  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treeismy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau, 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  Liquors  and 
Articles  From  Puerto  Rico  or  the  Virgin 
Islands. 

DATES:  Written  comments  should  be 
received  on  or  before  July  8,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Linda  Beimes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR -FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  Regulations  and  Procedures 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  telephone 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Liquors  and  Articles  From 
Puerto  Rico  or  the  Virgin  Islands. 

OMB  Number:  1513-0089. 

Recordkeeping  Requirement  ID 
Number:  TTB  REC  5530/3. 
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Abstract:  This  information  collection 
applies  to  persons  bringing  nonbeverage 
products  into  the  United  States  from 
Puerto  Rico  and  the  Virgin  Islands. 
Recordkeeping  requirements  are 
necessary  for  the  verification  of  claims 
for  drawback  of  distilled  spirits  excise 
taxes  paid  on  such  products.  The  record 
retention  period  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Total  Annual  Burden 
Hours:  120. 

Request  for  Conwnents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  2,  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures  Division. 
[FR  Doc.  03-11612  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Medical  Center,  Butler,  PA 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  designation  and  intent 
to  execute. 

summary:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  execute  1.25  acres  of  land  of 
the  Department  of  Veterans  Affairs 
Medical  Center,  Butler,  Pennsylvania, 
for  an  enhanced-use  leading 


development.  The  Department  intends 
to  enter  into  a  50-year  lease  of  rental 
property  with  the  Butler  Department  of 
Hiunan  Services,  selected  lessee/ 
developer  who  will  finance,  design, 
develop,  maintain  and  manager  a 
mental  health  facility,  all  at  no  cost  to 
VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Chambers,  Capital  Asset 
Management  and  Planning  Service 
(182C),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  (202)  565-6554. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.  specifically  provided  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
at  least  part  of  the  use  of  property  under 
the  lease  will  be  to  provide  appropriate 
space  for  an  activity  contributing  to  the 
mission  of  the  Department;  the  lease 
will  not  be  inconsistent  with  and  will 
not  adversely  affect  the  mission  of  the 
Department;  and  the  lease  wiU  enhance 
the  property  or  result  in  improved 
services  to  veterans.  This  project  meets 
these  requirements. 

Approved:  April  30,  2003. 
Anthony ).  Principi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  03-11489  Filed  5-«-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con^ctions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  (siotice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxJ  appear  in 
the  appropriate  document  categories 
elsewtiere  in  ttie  issue. 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 
[DFARS  Case  2002-0009] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Foreign 
Acquisition  . 

Correction 

In  rule  document  03-7531  beginning 
on  page  15616  in  the  issue  of  Monday, 
March  31,  2003  make  the  following 
corrections: 

225.1101    [Corr«cted] 

1.  On  page  15626,  in  the  third 
column,  in  225.1101,  in  paragraph  (2), 
in  the  last  line,  "unless'  "  should  read 
"unless-". 

252.225-7000    [Corrected] 

2.  On  page  15634,  in  the  first  column, 
in  252.225-7000,  after  paragraph  (c)(2), 
the  next  entry,  "(Line  Item  Number 
Country  of  Origin)"  should  read  "(Line 
Item  Number)". 

[FR  Doc.  C3-7531  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Mental  Healtti  and  Community  Safety 
Initiative  for  American  Indian  and 
Alaska  Native  Children,  Youth,  and 
Families 

Correction 

In  notice  document  03-10884 
beginning  on  page  23468  in  the  issue  of 
Friday,  May  2,  2003,  make  the  following 
correction: 

On  page  23470,  in  the  first  column, 
under  the  heading  Contacts  for 
Assistance,  in  the  second  line  from  the 
bottom,  "JDAVIS@HQE.GOV'  should 
read.  "JDAVIS@HQE.IHS.GOV'. 

[FR  Doc.  C3-10884  Filed  5-8-03;  8:45  am] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  STATE 

22  CFR  Part  121 
[Public  Notice  4209] 
RiNAB-€0 

Amendment  to  the  International  Traffic 
In  Arms  Regulations,  Untted  States 
Munitions  List 

Conection 

hi  rule  document  02-29595  beginning 
on  page  70839  in  the  issue  of 
Wednesday,  November  27,  2002  make 
the  following  corrections: 


§121.1    [ConnactMq 

1.  On  page  70841,  in  the  third 
column,  in  §  121.1,  in  paragraph  (a)(33), 
in  the  sixth  line,  "(250oC)"  should  read 
"(250°C)" 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in 
paragraph  (b)(4),  in  the  sixth  line, 
"(210°C)"  should  read  "(21"'C)". 

3.  On  page  70843,  in  the  third 
column,  in  the  same  section,  in 
paragraph  {a)(3)i).  in  the  sixth  line, 
"Bis(2-chloroethylthio)methane" 
should  read  "Bis(2- 
chloroethylthio)methane". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
same  paragraph,  in  the  10th  line,  "1,3- 
bis  (2-chloroethylthio)-n-propane" 
should  read  "  1,3-bis  (2- 
chloroethylthio)-n-propane". 

5.  On  page  70844,  in  the  third 
column,  in  the  same  section,  in 
paragraph  (m),  in  the  fifth  line, 
"articles"  should  read  "articles". 

[FR  Doc.  C2-29595  Filed  5-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  tt>e  Comptroller  of  the 
Currency 

12CFRPart21 
[Docket  No.  03-08] 
RIN  1557-AC06 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  211 
[Docket  No.  R-1 127] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  326 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  563 

[Docket  No.  2003-16] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  748 
RIN  3133 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA31 

Customer  Identification  Programs  for 
Banlts,  Savings  Associations,  Credit 
Unions  and  Certain  Non-Federally 
Regulated  Banks 

AGENCIES:  The  Financial  Crimes 
Enforcement  Network,  Treasury;  Office 
of  the  Comptroller  of  the  Currency, 
Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System;  Federal  Deposit 
Insurance  Corporation;  Office  of  Thrift 
Supervision,  Treasury;  National  Credit 
Union  Administration. 
ACTION:  Joint  final  rule. 

SUMMARY:  The  Department  of  the 
Treasury,  through  the  Financial  Crimes 
Enforcement  Network  (FinCEN), 
together  with  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board),  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
the  Office  of  Thrift  Supervision  (OTS). 
and  the  National  Credit  Union 
Administration  (NCUA)  (collectively, 
the  Agencies),  have  jointly  adopted  a 
final  rule  to  implement  section  326  of 
the  Uniting  and  Strengthening  America 
by  Providing  Appropriate  Tools 


Required  To  Intercept  and  Obstruct 
Terrorism  (USA  PATRIOT)  Act  of  2001 
(the  Act).  Section  326  requires  the 
Secretary  of  the  Treasury  (Secretary)  to 
jointly  prescribe  with  each  of  the 
Agencies,  the  Securities  and  Exchange 
Commission  (SEC),  and  the  Commodity 
Futures  Trading  Commission  (CFTC),  a 
regulation  that,  at  a  minimum,  requires 
financial  institutions  to  implement 
reasonable  procedures  to  verify  the 
identity  of  any  person  seeking  to  open 
an  accoimt,  to  the  extent  reasonable  and 
practicable;  maintain  records  of  the 
information  used  to  verify  the  person's 
identity;  and  determine  whether  the 
person  appears  on  any  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  the  financial 
institution  by  any  government  agency. 
This  final  regulation  applies  to  banks, 
savings  associations,  credit  unions, 
private  banks,  and  trust  companies. 
DATES:  Effective  Date:  This  rule  is 
effective  June  9,  2003. 

Compliance  Date:  Each  bank  must 
comply  with  this  final  rule  by  October 
1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Office  of  the  Chief  Counsel  at 
(202) 874-3295. 

Board:  Enforcement  and  Special 
Investigations  Sections  at  (202)  452- 
5235,  (202)  728-5829,  or (202)  452- 
2961. 

FDIC:  Special  Activities  Section, 
Division  of  Supervision  and  Consumer 
Protection,  and  Legal  Division  at  (202) 
898-3671. 

OTS:  Compliance  Policy  Division  at 
(202) 906-6012. 

NCUA:  Office  of  General  Counsel  at 
(703)  518-6540;  or  Office  of 
Examination  and  Insurance  at  (703) 
518-6360. 

Treasury:  Office  of  the  Chief  Counsel 
(FinCEN)  at  (703)  905-3590;  Office  of 
the  General  Counsel  (Treasury)  at  (202) 
622-1927;  or  the  Office  of  the  Assistant 
General  Coimsel  for  Banking  &  Finance 
(Treasury)  at  (202)  622-0480. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Section  326  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  President  Bush 
signed  into  law  the  USA  PATRIOT  Act, 
Pub.  L.  107-56.  Title  ID  of  the  Act, 
captioned  "International  Money 
Laimdering  Abatement  and  Anti- 
terrorist  Financing  Act  of  2001,"  adds 
several  new  provisions  to  the  Bank 
Secrepy  Act  (BSA),  31  U.S.C.  5311  et 
seq.  These  provisions  are  intended  to 
facilitate  the  prevention,  detection,  and 
prosecution  of  international  money 
laimdering  and  the  financing  of 
terrorism. 


Section  326  of  the  Act  adds  a  new 
subsection  (1)  to  31  U.S.C.  5318  of  the 
BSA  that  requires  the  Secretary  to 
prescribe  regulations  "setting  forth  the 
minimum  standards  for  financial 
institutions  and  their  customers 
regarding  the  identity  of  the  customer 
that  shall  apply  in  connection  with  the 
opening  of  an  account  at  a  financial 
institution." 

Section  326  applies  to  all  "financial 
institutions."  This  term  is  defined  very 
broadly  in  the  BSA  to  encompass  a 
variety  of  entities,  including  commercial 
banks,  agencies  and  branches  of  foreign 
banks  in  the  United  States,  thrifts,  credit 
unions,  private  banks,  trust  companies, 
investment  companies,  brokers  and 
dealers  in  securities,  futures 
commission  merchants,  insurance 
companies,  travel  agents,  pawnbrokers, 
dealers  in  precious  metals,  check- 
cashers,  casinos,  and  telegraph 
companies,  among  many  others.  See  31 
U.S.C.  5312(a)(2)  and  (c)(1)(A). 

For  any  financial  institution  engaged 
in  financial  activities  described  in 
section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956  (section  4(k) 
institutions),  the  Secretary  is  required  to 
prescribe  the  regulations  issued  under 
section  326  jointly  with  each  of  the 
Agencies,  the  SEC,  and  the  CFTC  (the 
Federal  functional  regulators). 

Section  326  of  the  Act  provides  that 
the  regulations  must  require,  at  a 
minimum,  financial  institutions  to 
implement  reasonable  procediu^s  for  (1) 
verifying  the  identity  of  any  person 
seeking  to  open  an  account,  to  the 
extent  reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency.  In  prescribing 
these  regulations,  the  Secretary  is 
directed  to  take  into  consideration  the 
various  types  of  accoimts  maintained  by 
various  types  of  financial  institutions, 
the  various  methods  of  opening 
accounts,  and  the  various  types  of 
identifying  information  available. 

B.  Overview  of  Comments  Received 

On  July  23,  2002,  Treasury  and  the 
Agencies  published  a  joint  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (67  FR  48290)  applicable  to  (a) 
any  financial  institution  defined  as  a 
"bank"  in  31  CFR  103.11(c)  i  and 
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'  This  definition  includes  banks,  savings 
associations,  credit  unions.  Edge  Act  and 
Agreement  corporations,  and  branches  and  agencies 
of  foreign  banks. 


subject  to  regulation  by  one  of  the 
Agencies;  and  (b)  any  foreign  branch  of 
an  insured  bank.  On  the  same  date, 
Treasury  separately  published  an 
identical,  proposed  rule  for  credit 
unions,  private  banks,  and  trust 
companies  that  do  not  have  a  Federal 
ftmctional  regulator  (67  FR  48299).^ 
Treasury  and  the  Agencies  proposed 
general  standards  that  would  require 
each  bank  to  design  and  implement  a 
customer  identification  program  (CIP) 
tailored  to  the  bank's  size,  location,  and 
type  of  business.  The  proposed  rule  also 
included  certain  specific  standards  that 
would  be  mandated  for  all  banks. ^ 

Treasiuy  and  the  Agencies 
collectively  received  approximately  five 
hundred  comments  in  response  to  these 
proposed  rules  (collectively  referred  to 
as  the  "proposal"  or  the  "proposed 
rule"  for  "banks"),  although  some 
commenters  sent  copies  of  the  same 
letter  to  Treasury  and  to  each  of  the 
Agencies.  The  majority  of  comments 
received  by  Treasury  and  the  Agencies 
were  from  banks,  savings  associations, 
credit  unions,  and  their  trade 
associations.  Most  of  these  commenters 
agreed  with  the  largely  risk-based 
approach  set  forth  in  the  proposal  that 
allowed  each  bank  to  develop  a  CIP 
based  on  its  specific  operations. 

Some  commenters,  nowever, 
criticized  the  specific  requirements  in 
the  proposed  rule  and  suggested  that 
Treasury  and  the  Agencies  issue  a  final 
rule  containing  an  entirely  risk-based 
approach  without  any  minimum 
identification  and  verification 
requirements.  According  to  some  of 
these  commenters,  such  a  thoroughly 
risk-based  approach  would  give  banks 
appropriate  discretion  to  focus  their 
efforts  and  finite  resomx:es  on  specific, 
high-risk  accounts  most  likely  to  be 
used  by  money-launderers  and 
terrorists. 

Other  commenters,  especially  those 
representing  credit  card  banks  and 
credit  card  issuers,  asserted  that  the 
proposed  minimum  identification  and 
verification  requirements  should  be 
eliminated  because  they  did  not  take 
into  account  the  unique  natiu^  of  credit 
card  operations.  They  warned  that  these 
requirements,  if  implemented,  would 


2  In  the  preamble  for  this  proposed  rule.  Treasury 
explained  that  a  single  final  regulation  would  be 
issued  for  all  financial  institutions  defined  as 
"banks"  under  31  CFR  103.11(c),  with 
modifications  to  accommodate  certain  differences 
between  Federally  regulated  and  non-Federally    % 
regulated  banks.  See  67  FR  48299.  48300. 

3  At  the  same  time.  Treasury  also  published  (1) 
together  with  the  SEC,  proposed  rules  for  broker- 
dealers  (67  FR  48306)  and  mutual  funds  (67  FR 
48318):  and  (2)  together  with  the  CFTC,  proposed 
rules  for  futures  commission  merchants  and 
introducing  brokers  (67  FR  48328). 


have  a  chilling  effect  on  credit  practices 
important  to  U.S.  consumers  and  would 
impose  significant  compliance  costs  on 
their  industry  with  little  benefit  to  law 
enforcement. 

By  contrast,  some  smaller  banks 
criticized  the  flexibility  of  the  proposal 
and  stated  that  a  risk-based  approach 
would  leave  too  much  room  for 
interpretation  by  the  Agencies.  These 
commenters  urged  Treasury  and  the 
Agencies  to  issue  a  final  rule 
establishing  more  specific  requirements. 
For  example,  some  commenters 
suggested  that  the  rule  prescribe  risk 
assessment  levels  for  each  customer 
type  and  type  of  account,  along  with  a 
specific  description  of  acceptable  forms 
of  identification  and  methods  of 
verification  appropriate  for  each  bank's 
size  and  location. 

While  commenters  representing 
various  segments  of  the  industry 
differed  on  the  approach  that  should  be 
taken  in  the  final  rule,  the  vast  majority 
concluded  that  Treasury  and  the 
Agencies  had  imderestimated  the 
compliance  burden  that  would  be 
imposed  by  certain  elements  of  the 
proposal.  Commenters  were  especially 
concerned  about  the  proposed 
requirements  that  banks  verify  the 
identity  of  signatories  on  accounts,  keep 
copies  of  documents  used  to  verify  a 
customer's  identity,  and  retain  identity 
verification  records  for  five  years  after 
an  account  is  closed. 

Some  commenters  also  suggested  that 
banks  be  given  greater  flexibility  when 
dealing  with  established  customers  and 
urged  that  banks  be  permitted  to  rely  on 
identification  and  verification  of 
customers  performed  by  a  third  party, 
including  an  affiliate.  Other  commenters 
asked  for  additional  guidance  regarding 
the  lists  of  known  and  suspected   - 
terrorists  and  terrorist  organizations  that 
must  be  checked,  and  regarding  what 
will  be  deemed  adequate  notice  to 
customers  for  purposes  of  complying 
with  the  final  rule.  Many  commenters 
requested  that  the  final  rule  contain  a 
delayed  implementation  date  that 
would  provide  banks  with  the  time 
needed  to  design  a  customer 
identification  program,  obtain  board 
approval,  alter  existing  policies  and 
procedures,  forms  and  software,  and 
train  staff. 

Several  comments  were  received  from 
companies  engaged  in  the  sale  of 
technology  or  services  that  could  be 
used  to  identify  and  verify  customers, 
retain  records,  and  check  lists  of  known 
and  suspected  terrorists  and  terrorist 
organizations.  Many  of  these  companies 
recommended  that  the  proposed  rule  be 
modified  to  make  clear  that  use  of 
specific  products  and  services  would  be 


permissible.  Some  of  these  commenters 
urged  that  the  rule  require  banks  to 
authenticate  any  documents  obtained  to 
verify  the  identity  of  the  customer 
through  the  use  of  automated  doc\iment 
authentication  technology. 

A  small  number  of  comments  were 
received  from  individuals.  Some  of 
these  individuals  criticized  the 
proposed  requirement  that  banks  obtain 
a  social  security  number  from  persons 
opening  an  account  as  an  infringement 
upon  individual  liberty  and  privacy. 
Some  individuals  were  concerned  that 
this  requirement  would  expose  them  to 
an  added  risk  of  identity  theft.  Other 
individuals  supported  ihe  proposal  and 
concluded  that  its  verification 
requirements  might  diminish  instances 
of  identity  theft  and  fraud.  A  few 
commenters  suggested  that  the 
government  develop  a  separate  national 
identification  number  or  require  that 
social  security  cards  bear  photographs 
and  or  other  safeguards. 

A  variety  of  commenters  applauded 
the  efforts  of  Treasury  and  the  Federal 
functional  regulators  to  devise  a 
uniform  set  of  rules  that  apply  to  banks, 
broker-dealers,  mutual  funds,  futures 
commission  merchants,  and  introducing 
brokers.*  They  noted  that,  without 
uniformity,  customers  of  financial 
institutions  may  seek  to  open  accounts 
with  institutions  that  customers 
perceive  to  have  less  robust  customer 
identification  requirements.  These 
commenters  also  suggested  revisions 
that  would  enhance  the  uniformity  of 
the  rules. 

Treasury  and  the  Agencies  have 
modffied  the  proposed  rule  in  light  of 
the  comments  received.  A  discussion  of 
the  comments,  and  the  manner  in  which 
the  proposed  rule  has  been  modified, 
follows  in  the  section-by-section 
analysis. 

In  addition,  as  suggested  by  a  number 
of  commenters.  Treasury  and  the 
Agencies  expect  to  issue  supplementary 
guidance  following  issuance  of  the  final 
rule. 

C.  Joint  Issuance  by  Treasury  and  the 
Agencies 

The  final  rule  implementing  sectiott 
326  is  being  issued  jointly  by  Treasury, 
through  FinCEN,  and  by  the  Agencies. 
It  applies  to  (1)  a  "bank,"  as  defined  in 
31  CFR  103.11(c),  that  is  subject  to 
regulation  by  one  of  the  Agencies,  and 
(2)  to  any  non-Federally  insured  credit 
union,  private  bank  or  trust  company 
that  does  not  have  a  Federal  ftmctional 
regulator  (collectively  referred  to  in  the 
final  rule  as  "a  bank"). 


*  See  footnote  3,  supra. 
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The  substantive  requirements  of  this 
joint  final  rule  are  being  codified  as  part 
of  Treasury's  BSA  regulations  located  in 
31  CFR  part  103.  hi  addition,  each  of  the 
Agencies  is  concurrently  publishing  a 
provision  in  its  own  regulations  ^  to 
cross-reference  this  final  rule  in  order  to 
clarify  the  applicability  of  the  final  rule 
to  the  banks  subject  to  its  iiuisdiction. 

Regulations  governing  tne 
applicability  of  section  326  to  certain 
financial  institutions  that  are  regulated 
by  the  SEC  and  the  CFTC  are  Uie  subject 
of  separate  rulemakings.  Treasury,  the 
Agencies,  the  SEC,  and  the  CFTC 
consulted  extensively  in  the 
development  of  all  joint  rules 
implementing  section  326  of  the  Act. 
All  of  the  participating  agencies  intend 
the  effect  of  the  rules  to  be  uniform 
throughout  the  financial  services 
industry.  Treasury  intends  to  issue 
separate  rules  under  section  326  for 
certain  non-bank  financial  institutions 
that  are  not  regulated  by  one  of  the 
Federal  functional  regulators. 

The  Secretary  has  determined  that  the 
records  required  to  be  kept  by  section 
326  of  the  Act  have  a  high  degree  of 
usefulness  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings,  or  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  to  protect 
against  international  terrorism. 

In  addition.  Treasury,  under  its  own 
authority,  is  issuing  conforming 
amendments  to  31  CFR  103.34,  which 
imposes  requirements  concerning  the 
identification  of  bank  customers. 

D.  Compliance  Date 

Nearly  all  conunenters  on  the 
proposed  rule  requested  that  banks  be 
given  adequate  time  to  develop  and 
implement  the  requirements  of  any  final 
rule  implementing  section  326  of  the 
Act.  These  conunenters  stated  that  if  the 
proposed  rule  were  implemented,  banks 
would  be  required,  among  other  things, 
to  revise  existing  account  opening 
policies  and  procedures,  obtain  board 
approval,  train  staff,  update  forms, 
purchase  new  or  updated  software  for 
customer  verification  and  checking  of 
government  lists,  and  purchase  new 
equipment  for  copying  or  scanning  and 
storing  records.  Conunenters  requested  a 
delayed  effective  or  compliance  date, 
but,  given  the  variety  of  banks  that 
woxdd  be  covered  by  the  final  rule,  there 
was  no  consensus  regarding  the  amoiuit 
of  time  that  would  be  necessary  to 
comply  with  the  final  rule.  The 
transition  periods  suggested  by 
conunenters  ranged  from  60  days  to  two 


years  from  the  date  a  final  rule  is 
published. 

The  final  rule  modifies  various 
aspects  of  the  proposal  and  eliminates 
some  of  the  requirements  that 
conunenters  identified  as  being  most 
biudensome.  Nonetheless,  Treasiuy  and 
the  Agencies  recognize  that  some  banks 
will  need  time  to  develop  a  CIP,  obtain 
board  approval,  and  implement  the  CIP, 
which  will  include  various  measures, 
such  as  training  of  staff,  reprinting 
forms,  and  developing  new  software. 
Accordingly,  although  this  final  rule 
will  be  effective  30  days  after 
publication,  banks  are  provided  with  a 
transition  period  to  implement  the  rule. 
Treasury  and  the  Agencies  have 
determined  that  eachjbank  must  fully 
implement  its  CIP  by  October  1,  2003. 

n.  Section-by-Section  Analysis  of  Final 
Rule  Implementing  Section  326 

Section  103.121(a)    Definitions 

Section  103.121(a)(1)  Account.  The 
proposed  rule  defined  "accoimt"  as 
each  formal  banking  or  business 
relationship  established  to  provide 
ongoing  services,  dealings,  or  other 
financial  transactions  and  stated  that  a 
deposit  account,  transaction  or  asset 
account,  and  a  credit  account  or  other 
extension  of  credit  would  each 
constitute  an  "accoimt."  «  The  proposal 
also  explained  that  the  term  "account" 
was  limited  to  formal  banking  and 
business  relationships  established  to 
provide  "ongoing"  services,  dealings,  or 
other  financial  transactions  to  make 
clear  that  this  term  is  not  intended  to 
cover  infrequent  transactions  such  as 
the  occasional  purchase  of  a  money 
order  or  a  wire  transfer. 

Treasiuy  and  the  Agencies  received  a 
large  number  of  comments  on  this 
proposed  definition.  Some  conunenters 
agreed  with  the  proposed  definition 
though  others  thought  the  definition  of 
"account"  was  either  too  broad  or 
needed  clarification.  Some  conunenters 
suggested  that  the  definition  of 
"accoimt"  be  narrowed  to  include  only  ' 
those  relationships  that  are  financial  in 
nature.  A  number  of  conunenters  urged 
that  the  definition  be  limited  to  high- 
risk  relationships  that  experts  have 
identified  as  actually  used  by  money 
launderers  and  terrorists.  Some  of  these 
conunenters  suggested  that  particular 
types  of  accounts,  especially  those 
established  as  part  of  employee  benefit 
plans,  be  excluded  from  the  definition 
of  "account." 

Most  conunenters  requested  that  the . 
final  rule  provide  additional  examples 


of  the  relationships  that  would 
constitute  an  "account."  Many 
conunenters  requested  that  the  rule 
clarify  the  meaning  of  "ongoing 
services."  These  commenters  asked 
whether  a  person  who  repeatedly  and 
regularly  purchased  a  money  order, 
requested  a  wire  transfer,  or  cashed  a 
check  on  a  weekly  basis,  without  any 
other  relationship  with  a  bank,  would 
be  considered  to  have  an  "account." 
Many  other  conunenters  asked  that  the 
exclusion  for  transfers  of  accounts 
between  banks  described  in  the 
preamble  for  the  proposal — which 
commenters  characterized  as  the 
"transfer  exception"  — be  stated 
expressly  in  the  regulation  and 
expanded  to  cover  all  loans  originated 
by  a  third  party  and  purchased  by  a 
bank,  such  as  mortgages  purchased  from 
non-bank  lenders  and  vehicle  loans 
purchased  fit>m  car  dealers. 

The  final  rule  contains  a  number  of 
changes  pfbmpted  by  these  comments. 
First,  the  reference  to  the  term  "business 
relationship"  has  been  deleted  from  the 
definition  of  "account."  This  change  is 
made  to  clarify  that  the  regulation 
applies  to  the  bank's  provision  of 
financial  products  and  services,  as 
opposed  to  general  "business"  dealings, 
such  as  those  in  connection  with  the 
bank's  own  operations  or  premises. 
Second,  the  definition  now  contains 
additional,  but  non-exclusive,  examples 
of  products  and  services,  such  as  safety 
deposit  box  and  other  safekeeping 
services,  cash  management,  and 
custodian  and  trust  services,  that 
constitute  an  "account." 

The  definition  of  "account"  also  has 
been  changed  to  include  a  list  of 
products  and  services  that  will  not  be 
deemed  an  "account."  The  preamble  for 
the  proposed  rule  had  used  the  term 
"ongoing  services"  to  define  accounts 
covered  by  the  final  rule,  and  had 
referred  to  the  exclusion  »f  "occasional" 
transactions  and  "infrequent"  purchases 
(which  arguably  would  require  a  bank  to 
monitor  all  transactions  for  repetitive 
contacts).  By  contrast,  the  final  rule 
clarifies  that  "account"  excludes 
products  and  services  where  a  formal 
banking  relationship  is  not  estabUshed 
with  a  person,  such  as  check  cashing, 
wire  transfer,  or  the  sale  of  a  check  or 
money  order.  ^  Treasury  and  the 


» 12  CFR  21.21  (CXX;);  12  CFR  208.63,  211.5,  and 
211.24  (FRB);  12  CFR  326.8  (FDIC);  12  CFR  563.177 
(OTS);  and  12  CFR  748.2  (NCUA). 


*The  definition  of  "account"  in  the  proposed  rule 
was  based  on  the  statutory  definition  of  "account" 
that  is  used  in  section  31 1  of  the  Act. 


^  This  exclusion  is  consistent  with  legislative 
history  indicating  that  by  referencing  the  term 
"customers,"  Congress  intended  "that  the 
regulations  prescribed  by  Treasury  take  an 
approach  similar  to  that  of  regulations  promulgated 
iinder  title  V  of  the  Gramm-Leach-Bliley  Act  of 
1999,  where  the  Federal  functional  regulators 
defined  "customers"  and  "customer  relationship" 
for  purposes  of  the  financial  privacy  rules."  H.R. 
Rep.  No.  107-250.  pt.  1,  at  62  (2001).  The 
definitions  of  "customer"  and  "customer 


Fedn^  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


25093 


Agencies  note  that  part  103  already 
requires  verification  of  identity  in 
connection  with  many  of  these  products 
and  services.  See.  e.g.,  31  CFR  103.29 
(purchases  of  bank  diecks  and  drafts, 
cashier's  checks,  money  orders,  and 
traveler's  checks  for  $3000  or  more);  31 
CFR  103.33  (funds  transfers  of  $3000  or 
more). 

In  addition,  the  final  rule  codifies  and 
clarifies  the  "transfer  exception."  Under 
the  final  rule,  the  definition  of 
"account"  excludes  accounts  that  a 
bank  acquires  through  an  acquisition, 
merger,  purchase  of  assets,  or 
assumption  of  liabilities  from  any  third 
party.8  Treasury  and  the  Agencies  note 
that  the  Act  provides  that  die 
regulations  shall  require  reasonable 
procedures  for  "verifying  the  identity  of 
any  person  seeking  to  open  an 
account."  Because  these  transfers  are 
not  initiated  by  customers,  these 
accounts  do  not  fall  within  the  scope  of 
section  326.^ 

Treasury  and  the  Agencies  generally 
agree  with  the  view  expressed  by 
commenters  who  suggested  that  a  bank's 
limited  resources  be  focused  on 
relationships  that  pose  a  higher  risk  of 
money  laundering  and  terrorism. 
Accordingly,  the  Agencies  have 
included  an  exception  to  the  definition 
of  "account"  for  accounts  opened  for 
the  purpose  of  participating  in  an 
employee  benefit  plan  established 
pursuant  to  the  Employee  Retirement 
Income  Security  Act  of  1974.  These 
accounts  are  less  susceptible  to  use  for 
the  financing  of  terrorism  and  money 
laundering,  because,  among  other 
reasons,  they  are  funded  through  payroll 
deductions  in  connection  with 
employment  plans  that  must  comply 
widi  Federal  regulations  which  impose 
various  requirements  regarding  the 
funding  and  withdrawal  of  funds  from 


relationship"  in  the  financial  privacy  rules  apply 
only  to  a  consumer  who  has  a  "continuing 
relationship"  with  a  bank,  for  example,  in  the  form 
of  a  deposit  or  investment  account,  or  a  loan.  See 
.3(h)  and  (i)  of  12  CFR  part  40  (OCC);  12  CFR  part 
216  (Board);  12  CFR  part  332  (FDIC);  12  CFR  part 
573  (OTS);  and  12  CFR  part  716  (NCUA). 

■  In  many  cases,  these  third  parties  are  themselves 
"financial  Institutions"  for  purposes  of  the  BSA. 
Treasury  anticipates  that  these  third  parties 
ultimately  will  be  subject  to  their  own  customer 
identification  rules  implementing  section  326  of  the 
Act  in  the  event  that  they  are  not  presently  covered 
by  such  a  rule. 

B  Nevertheless,  there  may  be  situations  involving 
the  transfer  of  accounts  where  it  would  be 
appropriate  for  a  bank,  as  part  of  the  customer  due 
diligence  procedures  required  under  existing 
regulations  requiring  banks  to  have  compliance 
programs  implementing  the  BSA  (BSA  compliance 
programs),  to  verify  the  identity  of  customers 
associated  with  accounts  that  it  acquires  from 
another  financial  institution.  Treasury  and  the 
Agencies  expect  financial  institutions  to  implement 
reasonable  procedures  to  detect  money  laundering 
in  any  account,  however  acquired. 


such  accounts,  including  low 
contribution  limits  and  strict 
distribution  requirements. 

Section  103.121(a)(2)  Bank.  The 
proposal  joindy  issued  by  Treasury  and 
the  Agencies  applied  to  any  financial 
institution  defined  as  a  "bank"  in  31 
CFR  103.11(c)  and  subject  to  regulation 
by  one  of  the  Agencies,  including  banks, 
savings  associations,  credit  unions.  Edge 
Act  fmd  Agreement  corporations,  and 
branches  and  agencies  of  foreign  banks. 
The  proposed  definition  also  included 
"any  foreign  branch  of  an  insured  bank" 
to  make  clear  that  the  procedures 
required  by  the  rule  would  have  to  be 
implemented  throughout  the  bank,  no 
matter  where  its  offices  are  located.  The 
preamble  for  the  proposal  explained 
that  the  rule  would  apply  to  bank 
subsidiaries  to  the  same  extent  as 
existing  regulations  requiring  banks  to 
have  BSA  compliance  programs. ^°  As 
described  above,  a  second  proposal 
issued  simultaneously  by  Treasury 
applied  to  certain  other  financial 
institutions  defined  as  a  "bank"  in  31 
CFR  103.11(c),  namely,  those  credit 
unions,  private  banks,  and  trust 
companies  that  do  not  have  a  Federal 
functional  regidator. 

Under  the  nnal  rule,  "bank"  includes 
all  financial  institutions  covered  by  both 
of  the  proposals  described  above,  except 
that  "bank"  does  not  include  any 
foreign  branch  of  an  insured  U.S.  bank. 
Several  commenters  explained  that  the 
proposal  to  cover  foreign  branches 
might  conflict  with  local  laws 
applicable  to  branches  of  insured  banks 
operating  outside  of  the  United  States 
and  might  place  U.S.  institutions  at  a 
competitive  disadvantage.  Consistent 
with  the  approach  taken  with  respect  to 
final  regulations  implementing  other 
sections  of  the  Act,'^  Treasury  and  the 


'"  All  insured  depository  institutions  currently 
must  have  a  BSA  compliance  program.  See  12  CFR 
21.21  (OCC);  12  CFR  208.63  (Board);  12  CFR  326.8 
(FDIC);  12  CFR  563.177  (OTS);  and  12  CFR  748.2 
(NCUA).  In  addition,  all  financial  institutions  are 
required  by  section  352  of  the  Act,  31  U.S.C. 
5318(h),  to  develop  and  implement  an  anti-money 
laundering  program.  Treasury  issued  a  regulation 
implementing  section  352  providing  that  a  financial 
institution  regulated  by  a  Federal  functional 
regulator  is  deemed  to  satisfy  the  requirements  of 
section  S318(h)(l)  if  it  implements  and  maintains 
an  anti-money  laundering  program  that  complies 
with  the  regulation  of  its  Federal  functional 
regulator,  i.e.,  the  requirement  to  implement  a  BSA 
compliance  program.  See  31  CFR  103.120(b);  67  FR 
2113  (April  29,  2002).  However,  Treasury 
temporarily  deferred  subjecting  certain  non- 
Federally  regulated  banks  to  the  anti-money 
laundering  program  requirements  in  section  352. 
See  67  FR  67547  (November  6,  2002)  (coirected  67 
FR  68935  (November  14,  2002)). 

>»  See,  e.g..  67  FR  60562,  60565  (Sept.  26,  2002) 
(FinCEN's  regulation  titled  "Anti-Money 
Laundering  Requirements  "Correspondent 
Accounts  for  Foreign  Shell  Banks:  Recordkeeping 
and  Termination  of  Correspondent  Accoimts  for 


Agencies  have  determined  that  foreign 
branches  of  insured  U.S.  banks  are  not 
covwed  by  the  final  rule.  Nevertheless,' 
Treasury  and  the  Agencies  encourage 
each  bank  to  implement  an  effective 
CIP,  as  required  by  this  final  rule, 
throughout  its  organization,  including 
in  its  foreign  braihches,  except  to  the 
extent  that  the  requirements  of  the  nUe 
would  conflict  with  local  law. 

As  noted  in  the  preamble  for  the 
proposal,  the  CIP  must  be  a  part  of  a 
bank's  BSA  compliance  program. 
Ilierefore,  it  will  apply  throughout  such 
a  bank's  U.S.  operations  (including 
subsidiaries)  in  the  same  way  as  the 
BSA  compliance  program  requirement. 
However,  all  subsidiaries  that  are  in 
compliance  with  a  separately 
applicable,  industry-specific  rule 
implementing  section  326  of  the  Act 
will  be  deemed  to  be  in  compliance 
with  this  final  rule. 

Section  103.121(a)(3)  Customer.  The 
proposal  defined  "customer"  to  mean 
any  person  ^^  seeking  to  open  a  new 
account.  In  addition,  the  proposal 
defined  a  "customer"  to  include  any 
signatory  on  an  account.  The  preamble 
for  the  proposal  explained  that  the  term 
"customer"  included  a  person  that 
applied  to  open  an  account,  but  not 
someone  seeking  information  about  an 
account,  such  as  rates  charged  or 
interest  paid  on  an  account,  if  the 
person  did  not  apply  to  open  an 
account.  The  preamble  also  stated  that 
any  person  seeking  to  open  an  account 
at  a  bank,  on  or  after  the  effective  date 
of  the  final  rule,  would  be  a  "customer," 
regardless  of  whether  that  person 
already  had  an  account  at  the  bank. 

This  proposed  definition  prompted  a 
large  number  of  comments.  First,  nearly 
all  commenters  recommended  that  the 
Agencies  clarify  in  the  text  of  the  final 
rule  that  "customer"  does  not  include  a 
person  who  does  not  receive  biinking 
services,  such  as  a  person  whose  deposit 
or  loan  application  is  denied.  Some  of 
these  commenters  suggested  that  the 
rule  for  banks  define  "customer"  to 
mean  "a  person  who  opens  a  new 
account,"  as  did  the  proposed  rules  for 
broker-dealers,  mutual  funds,  futures 
commission  merchants  and  introducing, 
brokers. 


Foreign  Banks'  implementing  sections  313  and 
319(b)  of  the  Act). 

"The  proposed  rule  defined  "person"  by 
reference  to  §  103.11(z).  This  definition  includes 
individuals,  corporations,  partnerships,  trusts, 
estates,  joint  stock  companies,  associations, 
syndicates,  joint  ventures,  other  unincorporated 
organizations  or  groups,  certain  Indian  Tribes,  and 
all  entities  cognizable  as  legal  personalities. 
Treasury  and  the  Agencies  agree  that  it  is  not 
necessary  to  repeat  this  definition.  Therefore,  it  is 
omitted  bom  the  final  rule. 
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Treasury  and  the  Agencies  agree  with 
the  view  expressed  by  some 
commenters  that  the  statute  should  be 
construed  to  ensure  that  banks  design 
procedures  to  determine  the  identity  of 
ordy  those  persons  who  open  accounts. 
Accordingly,  the  final  rule  defines  a 
"customer"  as  "a  person  that  opens  a 
new  account."  '^  For  example,  in  the 
case  of  a  trust  account,  the  "customer" 
would  be  the  trust.  For  purposes  of  this 
rule,  a  bank  will  not  be  required  to  look 
through  trust,  escrow,  or  similar 
accounts  to  verify  the  identities  of 
beneficiaries  and  instead  will  only  be 
required  to  verify  the  identity  of  the 
named  accountholder.'*  In  the  case  of 
brokered  deposits,  the  "customer"  wiU 
be  the  broker  that  opens  the  deposit 
account.  A  bank  will  not  need  to  look 
through  the  deposit  broker's  account  to 
determine  the  identity  of  each 
individual  sub-account  holder;  it  need 
only  verify  the  identity  of  the  named 
accoimtholder. 

Many  commenters  requested  that  the 
final  rule  clarify  whether  "customer" 
includes  a  minor  child  or  an  informal 
group  with  a  common  interest,  such  as 
a  club  accoimt,  where  there  is  no  legal 
entity.  The  final  rule  addresses  these 
comments  by  providing  that  "customer" 
means  "an  individual  who  opens  a  new 
account  for  (1)  an  individual  who  lacks 
legal  capacity,  such  as  a  minor;  or  (2)  an 
entity  that  is  not  a  legal  person,  such  as 
a  civic  club." 

A  few  banks  stated  that  defining 
"customer"  to  include  a  signatory  was 
consistent  with  their  current  practice  of 
verifying  the  identity  of  the  named 
accountholder  and  any  signatory  on  the 
account.  However,  most  commenters 
strenuously  objected  to  the  inclusion  of 
a  signatory  as  a  customer  whose  identity 
must  be  verified,  and  asserted  that  this 
proposed  requirement  woidd  deviate 
significandy  from  their  current  business 
practices.  TTiese  commenters  stated  that 
requiring  banks  to  verify  signatories  on 
an  account  woidd  be  enormously 
burdensome  to  the  financial  institutions 
and  signatories  themselves — many  of 
whom  simply  work  as  employees  for 
firms  with  corporate  accounts — and 


would  outweigh  any  benefit.^^  One 
commenter  asserted  that  inclusion  of 
signatories  as  customers  went  beyond 
the  scope  of  section  326  of  the  Act. 
Although  some  commenters  advocated 
that  any  requirement  regarding  a 
signatory  should  be  omitted  altogether, 
these  commenters  generally  advocated  a 
risk-based  approach  that  woiUd  give 
banks  the  discretion  to  determine  when 
a  signatory's  identity  should  be  verified. 

Credit  card  banks,  in  particular,  were 
critical  of  the  signatory  requirement 
because  the  proposed  provision,  as 
drafted,  encompassed  all  authorized 
iisers  of  credit  cards.  These  banks 
characterized  the  signatory  requirement 
as  imnecessary  in  the  case  of  credit  card 
companies,  which,  they  explained, 
already  use  sophisticated  fraud  fihers  to 
detect  fraud  and  abnormal  use.  These 
banks  also  noted  that  a  person  need  not 
be  a  signatory  to  use  another  person's 
credit  card,  especially  when  purchasing 
products  by  telephone  or  over  the 
Internet.  Therefore,  the  signatory 
requirement  woidd  not  necessarily 
ensure  that  banks  would  be  able  to 
verify  the  identity  of  those  using  a  credit 
card  account. 

After  revisiting  the  issue  of  whether  a 
signatory  should  be  a  "customer," 
Treasury  and  the  Agencies  have 
determined  that  requiring  a  bank  to 
expend  its  limited  resources  on 
verifying  the  identity  of  all  signatories 
on  accounts  could  interfere  with  the 
bank's  ability  to  focus  on  identifying 
customers  and  accounts  that  present  a 
higher  risk  of  not  being  properly 
ident^ed.  Accordingly,  the  proposed 
provision  defining  "customer"  to 
include  a  signatory  on  an  account  is 
deleted.  Instead,  the  final  rule,  at 
§  103.121(b){2)(ii)(C),  requires  a  bank's 
CDP  to  address  situations  when  the  bank 


'^Therefore,  each  person  named  on  a  joint 
account  is  a  "customer"  under  this  final  rule  unless 
otherwise  provided. 

^*  However,  based  on  a  bank's  risk  assessment  of 
a  new  account  opened  by  a  customer  that  is  not  an 
individual,  a  bank  may  need  to  take  additional 
steps  to  verify  the  identity  of  the  customer  by 
seeking  infonnation  about  individuals  with 
ownership  or  control  over  the  account  in  order  to 
identify  the  customer,  as  described  in 
S  103.121(b)(2)(u)(C),  or  may  need  to  look  through 
the  account  in  connection  with  the  customer  due 
diligence  pnx:edures  required  under  other 
provisions  of  its  BSA  compliance  program. 


■^Commenters  contended  that  banks  and 
individuals  would  confront  numerous  practical 
problems.  Some  commenters  noted,  for  example, 
that  the  identification  and  verification  of  signatories 
could  be  burdensome  for  banks  because  business 
accounts  might  have  many  signatories  and  those 
signatories  would  change  over  time.  Some 
commenters  explained  that  collecting  detailed 
information  about  an  employee  who  is  a  signatory 
would  raise  privacy  concerns  for  those  employees 
who  would  be  required  to  disclose  personal 
infonnation  to  their  employer's  financial 
institutions.  Other  commenters  stated  that  a 
signatory  rarely  is  present  at  (he  time  of  account 
opening  and,  consequently,  a  bank  would 
encounter  substantial  obstacles  when  attempting  to 
verify  the  signatory's  identity  using  any  of  the  most 
common  methods  described  in  the  proposal, 
including  by  examining  documents  or  by  obtaining 
a  credit  report.  (Under  the  Fair  Credit  Reporting  Act 
(FCRA),  a  consumer  reporting  agency  generally  may 
furnish  a  consumer  report  in  connection  with 
transactions  involving  the  consumer  and  no  other. 
See  15  U.S.C.  1681b.  Thus,  for  example,  a  bank 
would  be  prohibited  from  obtaining  a  credit  report 
to  verify  the  identity  of  an  authorized  user  of  a 
customer's  credit  card.) 


will  take  additional  steps  to  verify  the 
identity  of  a  customer  that  is  not  an 
individual  by  seeking  information  about 
individuals  with  authority  or  control 
over  the  accoimt,  including  signatories, 
in  order  to  verify  the  customer's 
identity. 

In  addition  to  defining  who  is  a 
"customer,"  the  final  rule  contains  a  list 
of  entities  that  will  not  be  deemed 
"customers."  Many  commenters 
questioned  why  a  bank  should  be 
required  to  verify  the  identity  of  a 
government  agency  or  instrumentality 
opening  a  new  account,  or  of  a  publicly- 
traded  company  that  is  subject  to  SEC 
reporting  requirements.  Consistent  with 
these  and  other  comments  urging  that 
the  final  rule  focus  on  requiring 
verification  of  the  identity  of  customers 
that  present  a  higher  risk  of  not  being 
properly  identified,  the  final  rule 
excludes  bom  the  definition  of 
"customer"  the  following  readily 
identifiable  entities:  a  financial 
institution  regulated  by  a  Federal 
functional  regulator;  a  bank  regulated  by 
a  state  bank  regulator;  and  governmental 
agencies  and  instrumentalities,  and 
companies  that  are  publicly  traded 
described  in  §  103.22(d)(2)(ii)-{iv).i6 
Section  103.22(d)(2)(iv)  exempts  such 
companies  only  to  the  extent  of  their 
domestic  operations.  Accordingly,  a 
bank's  CIP  will  apply  to  any  foreign 
offices,  affiliates,  or  subsidiaries  of  such 
entities  that  open  new  accounts. 

A  great  many  commenters  also 
objected  to  the  requirement  in 
§  103.121(b)(2)(ii)  of  the  proposed  rule 
that  a  bank  verify  the  identity  of  an 
existing  customer  seeking  to  open  a  new 
accoimt  unless  the  bank  previously 
verified  the  customer's  identity  in 
accordance  with  procedures  consistent 
with  the  proposed  rule  and  continues  to 
have  a  reasonable  belief  that  it  knows 
the  true  identity  of  the  customer.  These 
commenters  asserted  that  such  a 
requirement  would  be  burdensome  for 
the  bank  and  would  upset  existing 
customers.  Some  commenters 
recommended  that  the  rule  apply 
prospectively  to  new  customers  who 
previously  had  no  account  with  the 
bank.  Many  commenters  suggested  that 
the  final  rule  contain  a  risk-based 
approach  where  verification  would  not 
be  required  for  an  existing  customer 
who  opens  a  new  account  if  the  bank 
has  a  reasonable  belief  that  it  knows  the 
identity  of  the  customer,  regardless  of 
the  procedures  the  bank  followed  to 
form  this  belief. 


iBTreasiuy  previously  determined  that  banks 
should  be  exempted  from  having  to  file  reports  of 
transactions  in  currency  in  connection  with  these 
entities.  See  31  CFR  103.22(d)(1).      ' 
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Treasury  and  the  Agencies 
acknowledge  that  the  proposed  rule 
might  have  had  unintended 
consequences  for  bank-customer 
relationships  and  that  the  risk-based 
approach  suggested  by  commenters 
would  avoid  these  consequences. 
Accordingly,  the  final  rule  excludes 
from  the  definition  of  "customer"  a 
person  that  has  an  existing  account  with 
the  bank,  provided  that  the  bank  has  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  person.*^ 

Section  103.121(a)(4)  Federal 
functional  regulator.  The  proposed  rule 
defined  "Federal  functional  regulator" 
by  reference  to  §  103.120(a)(2),  meaning 
each  of  the  Agencies,  the  SEC,  and  the 
CFTC.  There  were  no  comments  on  this 
definition,  and  Treasury  and  the 
Agencies  have  adopted  it  as  proposed. 

Section  103.121(a)(5)  Financial 
instihition.  The  final  rule  includes  a 
new  definition  for  the  term  "financial 
institution"  that  cross-references  the 
BSA.  31  U.S.C.  5312(a)(2)  and  (c)(1). 
This  is  a  more  expansive  definition  of 
"financial  institution"  than  that  in  31 
CFR  103.11,  and  includes  entities  such 
as  futures  commission  merchants  and 
introducing  brokers. 

Section  103.121(a)(6)  Taxpayer 
identification  number.  The  proposed 
rule  repeated  the  language  from 
§  103.34(a)(4),  which  states  that  the 
provisions  of  section  6109  of  the 
Internal  Revenue  Code  and  the 
regulations  of  the  Internal  Revenue 
Service  thereunder  determine  what 
constitutes  "a  taxpayer  identification 
number."  There  were  no  comments  on 
this  approach,  and  Treasury  and  the 
Agencies  have  adopted  it  substantially 
as  proposed,  with  minor  technical 
modifications. 

Section  103.121(a)(7)  and  (8)  U.S. 
Person  and  non-U.S.  person.  The 
proposed  rule  provided  that  "U.S. 
person"  is  an  individual  who  is  a  U.S. 
citizen,  or  an  entity  established  or 
organized  under  the  laws  of  a  State  or 
the  United  States.  A  "non-U.S.  person" 
was  defined  as  a  person  who  did  not 
satisfy  either  of  these  criteria. 

As  described  in  greater  detail  below, 
a  bank  is  generally  required  to  obtain  a 
U.S.  taxpayer  identification  number 
from  a  customer  who  opens  a  new 
account.  However,  if  the  customer  is  a 
non-U.S.  person  and  does  not  have  such 
a  number,  the  bank  may  obtain  an 


*'  As  a  foreign  branch  of  an  insured  U.S.  bank  is 
no  longer  a  "bank"  for  purposes  of  this  rule,  a 
customer  of  a  bank's  foreign  branch  will  no  longer 
be  "a  person  who  has  an  existing  account  with  the 
bank."  Therefore,  the  bank  must  verify  the  identity 
of  a  customer  of  its  foreign  branch  in  accordance 
with  its  CIP  if  such  a  customer  opens  a  new  account 
in  the  U.S. 


identification  number  from  some  other 
form  of  government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard. 

Several  commenters  suggested  that  it 
would  be  less  confusing  to  bankers  if 
"U.S.  person"  meant  both  a  U.S.  citizen 
and  a  resident  alien,  consistent  with  the 
definition  of  this  term  used  in  the 
Internal  Revenue  Code  (IRS 
definition).^®  A  few  commenters 
criticized  the  proposed  definition 
because  it  would  require  banks  to 
establish  whether  a  customer  is  or  is  not 
a  U.S.  citizen. 

Treasury  and  the  Agencies  believe 
that  the  proposed  definition  of  "U.S. 
person"  is  a  better  standard  for  purposes 
of  this  final  rule  than  the  IRS  definition. 
Adoption  of  the  IRS  definition  of  "U.S. 
person"  would  require  bank  staff  to 
distinguish  among  various  tax  and 
inmiigration  categories  in  connection 
with  any  type  of  account  that  is  opened. 
Under  the  proposed  definition,  a  bank 
will  not  necessarily  need  to  establish 
whether  a  potential  customer  is  a  U.S. 
citizen.  The  bank  will  have  to  ask  each 
customer  for  a  U.S.  ta3q)aybr 
identification  number  (social  security 
number,  employer  identification 
number,  or  individual  taxpayer 
identification  number).  If  a  customer 
cannot  provide  one,  the  bank  may  then 
accept  alternative  forms  of 
identification.  For  these  reasons,  the 
definition  is  adopted  as  proposed. 

Section  103.121(b)  Customer 
Identification  Program:  Minimum 
Requirements 

Section  103.121(b)(1)  General  Rule. 
The  proposed  rule  required  each  bank  to 
implement  a  CIP  that  is  appropriate 
given  the  bank's  size,  location,  and  type 
of  business.  The  proposed  rule  required 
a  bank's  CIP  to  contain  the  statutorily 
prescribed  procedures,  described  these 
procedures,  and  detailed  certain 
minimum  elements  that  each  of  the 
procedures  must  contain.  In  addition, 
the  proposed  rule  required  that  the  CIP 
be  written  and  that  it  be  approved  by 
the  bank's  board  of  directors  or  a 
committee  of  the  board. 

The  proposed  rule  also  stated  that  the 
CIP  must  be  incorporated  into  the 
bank's  BSA  ^^  compliance  program  and 
should  not  be  a  separate  program.  A 
bank's  BSA  compliance  program  must 
be  written,  approved  by  the  board,  and 
noted  in  the  bank's  minutes.  It  must 
include  (1)  internal  policies, 
procedures,  and  controls  to  ensure 
ongoing  compliance;  (2)  designation  of 


>«  26  U.S.C  7701(a)(30)(A). 
"  See  footnote  10,  supra. 


a  compliance  officer;  (3)  an  ongoing 
employee  training  program;  and  (4)  an 
independent  audit  function  to  test 
programs.  The  preamble  for  the 
proposal  explained  that  the  CIP  should 
be  incorporated  into  each  of  these  four 
elements  of  a  bank's  BSA  program. 

Most  coQunenters  agreed  with  the 
proposal's  approach  of  allowing  banks 
to  develop  risk-based  programs  tailored 
to  their  specific  operation,  though  some 
of  these  commenters  reconunended  that 
Treasury  and  the  Agencies  adopt  an 
entirely  risk-based  approach  without 
any  minimum  requirements  while 
others  recommended  a  more 
prescriptive  approach.  Many 
commenters  suggested  that  Treasury 
and  the  Agencies  clarify  the  extent  to 
which  a  bank  could  rely  on  a  third 
party,  especially  an  affiliate,  to  perform 
some  or  all  aspects  of  its  CIP. 

Other  commenters  focused  on  the 
requirement  that  a  bank's  board  of 
directors  approve  the  CIP.  These 
commenters  urged  Treasury  and  the 
Agencies  to  adopt  a  regulation  that 
states  that  the  role  of  a  bank's  board  of 
directors  need  only  be  to  approve  broad 
policy  rather  than  the  specific  methods 
or  actual  procedures  that  will  be  a  part 
of  a  bank's  CIP.  One  commenter 
recommended  that  the  governing  body 
of  a  financial  institution  be  permitted  to 
delegate  its  responsibility  to  approve  the 
CIP. 

The  final  rule  attempts  to  strike  an 
appropriate  balance  between  flexibility 
and  detailed  guidance  by  allowing  a 
bank  broad  latitude  to  design  and 
implement  a  CIP  that  is  tailored  to  its 
particular  business  practices  while 
providing  a  homework  of  minimum 
standards  for  identifying  each  customer, 
as  the  Act  mandates.  Following  the 
description  of  the  procedures  and 
minimum  requirements  for  each 
element  of  a  bank's  CIP  (identity 
verffication,  recordkeeping,  comparison 
with  government  lists,  and  customer 
notice),  the  final  rule  contains  a  new 
section  describing  the  extent  to  which  a 
bank  may  rely  on  a  third  party  to 
perform  these  elements,  described  in 
detail  below. 

The  final  nde  removes  the 
requirement  that  the  bank's  board  of 
directors  or  a  committee  of  the  board 
must  approve  the  bank's  CIP  because 
this  requirement  is  redundant.  A  bank's 
BSA  compliance  program  must  already 
be  approved  by  the  board.  Treasury  and 
the  Agencies  regard  the  addition  of  a 
CIP  to  the  bank's  BSA  compliance 
program  to  be  a  material  change  in  the 
BSA  compliance  program  that  will 
require  board  approval.  The  board  of 
director's  responsibility  to  oversee  bank 
compliance  with  section  326  of  the  Act 
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is  a  part  of  a  board's  conventional 
supervisory  BSA  compliance 
responsibilities  that  cannot  be  delegated 
to  bank  management.  Therefore,  a 
bank's  board  of  directors  must  be 
responsible  for  approving  a  CIP 
described  in  detail  sufficient  for  the 
board  to  detennine  that  (1)  the  bank's 
CIP  contains  the  minimum  requirements 
of  this  final  rule;  and  (2)  the  bank's 
identity  verification  procedures  are 
designed  to  enable  the  bank  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  customer.  Nevertheless, 
responsibility  for  the  development, 
implementation,  and  day-to-day 
administration  of  the  CIP  may  be 
delegated  to  bank  management. 

The  final  rule  will  apply  to  some  non- 
Federally  regulated  banks  that  are  not 
yet  subject  to  an  anti-money  laundering 
compliance  program  requirement.^" 
Therefore,  the  final  rule  only  requires 
that  the  CIP  be  a  part  of  a  baink's  anti- 
money  la\mdering  program  once  a  bank 
becomes  subject  to  an  anti-money 
laundering  compliance  program 
requirement.  21 

Section  103.121(b)(2)  Identity 
Verification  Procedures.  The  proposed 
rule  provided  that  each  bank  must  have 
a  CIP  that  includes  procedures  for 
verifying  the  identity  of  each  customer, 
to  the  extent  reasonable  and  practicable, 
based  on  the  bank's  assessment  of 
certain  risks.  The  proposed  rule  stated 
that  these  procedines  must  enable  the 
bank  to  form  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  customer. 

Some  commenters  recommended  that 
the  identity  verification  requirement  be 
waived  for  new  customers  that  are  well 
known  to  a  senior  officer  of  the  bank. 
Some  of  these  commenters  endorsed 
such  a  waiver  provided  that  a  bank 
employee  could  provide  "an  affidavit  of 
identity"  on  behalf  of  the  customer. 

One  commenter  criticized  the 
standard  requiring  a  bank  to  have 
identity  verification  procediues  "that 
enable  the  bank  to  form  a  reasonable 
belief  that  it  knows  the  true  identity  of 
the  customer"  as  too  subjective.  This 
commenter  suggested  that  a  better 
standard  would  be  lack  of  affirmative 
notice  of  deficiency  in  the  identity 
process.  Another  commenter  suggested 
that  the  rule  make  clear  that  a  bank  is 
only  required  to  verify  a  customer's 
identity,  to  the  extent  reasonable  and 
practical,  in  order  to  establish  that  it  has 
a  reasonable  basis  for  knowing  the  true 
identity  of  its  customer. 


The  final  rule  provides  that  a  bank's 
CIP  must  include  risk-based  procedures 
for  verifying  the  identity  of  each 
customer  ^^  to  the  extent  reasonable  and . 
practicable.  The  final  rule  also  states 
that  the  procedures  must  enable  the 
bank  to  form  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  customer. 
As  section  326  of  the  Act  states,  a  bank's 
affirmative  obligation  to  verify  the 
identity  of  its  customer  applies  to  "any 
person"  rather  than  only  to  a  person 
whose  identity  is  suspect,  as  suggested 
by  one  commenter.  Fiuthermore, 
Treasury  and  the  Agencies  have 
determined  that  the  statutory  obligation 
to  "veri^  the  identity  of  any  person" 
requires  the  bank  to  implement  and 
follow  procedures  that  allow  the  bank  to 
have  a  reasonable  belief  that  it  knows 
the  true  identity  of  the  customer. 

Given  the  flexibility  built  into  the 
final  rule,  Treasury  and  the  Agencies 
believe  that  it  is  not  appropriate  to 
provide  special  treatment  for  new 
customers  known  to  bank  personnel.  In 
addition,  permitting  reliance  on  bank 
personnel  to  attest  to  the  identity  of  a 
customer  may  be  subject  to 
manipulation.  Accordingly,  the  final 
rule  does  not  establish  different  rules  for 
customers  who  are  known  to  bank 
personnel. 

The  final  rule  requires  the  identity 
verification  procedures  to  be  based 
upon  relevant  risks,  including  those 
presented  by  the  types  of  accoimts 
maintained  by  the  bank,  the  various 
methods  of  opening  accounts  provided 
by  the  bank,  and  the  types  of  identifying 
information  available.  In  addition  to 
these  risk  fectors,  which  are  specifically 
identified  in  section  326,  the  final  rule 
states  that  the  procedures  should  take 
into  accoimt  the  bank's  size,  location, 
and  type  of  business  or  customer  base, 
additional  factors  mentioned  in  the 
Act's  legislative  history.^s 

Section  103.121(b)(2)(i)  Customer 
Information  Required.  The  proposed 
rule  required  that  a  bank's  CIP  must 
contain  procedures  that  specify  the 
identifying  information  the  bank  must 
obtain  bom  a  customer.  It  stated  that,  at 
a  minimum,  a  bank  must  obtain  from 
each  customer  the  following 
information  prior  to  opening  an 
accoimt:  (1)  Name;  (2)  address  (a 
residential  and  mailing  address  for 
individuals,  and  principal  place  of 
business  and  mailing  address  for  a 
person  other  than  an  individual);  (3) 


*"  See  footnote  10,  supra. 

"  The  final  rule  therefore  provides  that  until  such 
time  as  credit  unions,  private  banks,  and  trust 
companies  without  a  Federal  functional  regulator 
are  subject  to  such  a  prt>gram,  their  CIPs  must  be 
approved  by  their  boards  of  directors. 


"  Other  elements  of  the  bank's  CIP,  such  as 
procedures  for  recordkeeping  or  checking  of 
government  lists,  are  requirements  that  may  not 
vary  depending  on  risk  fiKtors. 

"  H.R.  Rep.  No.  107-250,  pt.  1,  at  62  and  63 
(2001). 


date  of  birth  for  individuals;  and  (4)  an 
identification  number. 

Treasury  and  the  Agencies  received  a 
variety  of  comments  criticizing  the 
requirement  that  a  bank  obtain  certain 
minimum  identifying  information  prior 
to  opening  an  account.  Some 
commenters,  including  a  trade 
association  representing  large  financial 
institutions,  recommended  that  a  bank 
be  permitted  to  open  an  account  for  a 
ciistomer  who  lacks  some  of  the 
minimum  identifying  information, 
provided  that  the  bank  has  formed  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  customer.  Credit  card 
banks  explained  that  the  miniTrmm 
information  requirement  would  create 
problems  for  retailers  that  offer  credit 
cards  at  the  point  of  sale.  These 
commenters  stated  that  retailers  were 
not  likely  to  have  the  means  to  record 
identifying  information  other  than  what 
is  ciirrently  collected.  They  suggested 
that  when  there  are  systems  in  place  to 
identify  customers  and  detect 
suspicious  transactions,  the  rule  should 
require  only  the  collection  of 
information  that  the  credit  card  bank  or 
card  issuer  deems  necessary  and 
appropriate  to  identify  the  customer. 

Other  commenters  stated  that  the  rule 
should  not  require  a  bank  to  obtain  the 
minimum  identifying  information  prior 
to  accoimt  opening  in  every  instance. 
Some  of  these  commenters  suggested 
that  a  bank  be  permitted  to  obtain  the 
required  information  within  a 
reasonable  time  after  the  account  is 
opened.  Some  commenters  suggested 
that  the  rule  permit  banks  to  obtain 
identifying  information  from  a  party 
other  than  the  customer.  This  would 
arise,  for  example,  when  a  bank  offers 
a  credit  card  based  on  information 
obtained  from  a  credit  reporting  agency. 
Other  commenters  suggested  that  a  bank 
also  be  required  to  obtain  information 
about  a  customer's  occupation, 
profession  or  business,  as  this 
information  is  needed  by  a  bank  that 
intends  to  file  a  report  of  transactions  in 
currency  or  a  suspicious  activities 
report  on  the  customer. 

Consistent  with  the  proposal,  the  final 
rule  provides  that  a  bank's  CIP  must 
contain  procedures  that  specify  the 
identifying  information  that  the  bank 
must  obtain  from  each  customer  prior  to 
opening  an  account.  In  addition,  the 
rule  specifies  the  four  basic  categories  of 
information  that  a  bank  must  obtain 
from  the  customer  prior  to  opening  an 
accoimt.  Treasury  and  the  Agencies 
believe  that  requiring  banks  to  gather 
these  standard  forms  of  information 
prior  to  opening  an  accoimt  is  not 
overly  burdensome  because  such 
identifying  information  is  routinely 
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gathered  by  most  banks  in  the  account 
opening  process  and  is  required  by 
other  sections  of  31  CFR  part  103.  Of 
course,  based  upon  an  assessment  of  the 
risks  described  above,  a  bank  may 
require  a  customer  to  provide  additional 
information  to  establish  the  customer's 
identity. 

Treasury  and  the  Agencies 
acknowledge  that  imposing  this 
requirement  on  banks  that  offer  credit 
card  accounts  is  likely  to  alter  the 
manner  in  which  they  do  business  by 
requiring  them  to  gather  additional 
information  beyond  that  which  they 
currentiy  obtain  directly  from  a 
customer  who  opens  an  account  at  the 
point  of  sale  or  by  telephone.  Treasury 
and  the  Agencies  are  mindful  of  the 
legislative  history  of  section  326,  which 
indicates  that  Congress  expected  the 
regulations  implementing  this  section  to 
be  appropriately  tailored  for  accounts 
opened  in  situations  where  the  account 
holder  is  not  physically  present  at  the 
financial  institution  and  that  the 
regulations  should  not  impose 
requirements  that  are  burdensome, 
prohibitively  expensive,  or 
impractical.24 

"Therefore,  Treasury  and  the  Agencies 
have  included  an  exception  in  the  final 
rule  for  credit  card  accounts  only, 
which  would  allow  a  bank  broader 
latitude  to  obtain  some  information 
from  the  customer  opening  a  credit  card 
account,  and  the  remaining  information 
from  a  third  party  source,  such  as  a 
credit  reporting  agency,  prior  to 
extending  credit  to  a  customer.  Treasury 
and  the  Agencies  recognize  that  these 
practices  have  produced  an  efficient  and 
effective  means  of  extending  credit  with 
little  risk  that  the  lender  does  not  know 
the  identity  of  the  borrower. 

Treasury  and  the  Agencies  also 
received  conunents  on  the  advisability 
of  requiring  banks  to  collect  the  specific 
identifying  information  (name,  date  of 
birth,  address,  and  identification 
number),  as  would  have  been  required 
under  the  proposed  rule.  With  respect  to 
obtaining  die  customer's  name,  one 
commenter  recommended  that  based  on 
Texas  law  and 'banks'  experience,  a  bank 
should  be  required  to  obtain  the  name 
under  which  the  customer  is  doing 
business  and  the  customer's  legal  name. 
The  final  rule  continues  to  require  that 
the  bank  obtain  the  customer's  name, 
meaning  a  legal  name  that  can  be 
verified.  As  noted  above,  this  is  a 
minimum  requirement,  and  a  bank  may 
also  need  to  obtain  the  name  under 
which  a  person  does  business  in  order 
to  establish  a  reasonable  belief  it  knows 
the  true  identity  of  the  customer. 


•  H.R.  Rap.  No.  107-250.  pt.  1,  at  63  (2001). 


One  trade  association  suggested  that 
banks  be  permitted  to  make  a  risk-based 
determination  before  requiring  a 
customer  to  provide  date  of  birth 
because  many  customers  would  prefer 
not  to  share  this  information.  One 
commenter  stated  that  date  of  birth  is 
not  an  important  identifying 
characteristic  and  should  be  deleted. 
Another  commenter  stated  that  credit 
card  issuers  do  not  request  this 
information  because  it  can  raise  fan 
lending  issues.  Finally,  a  few 
commenters  noted  that  standardized 
mortgage  applications  require  age  rather 
than  date  of  birth  and  would  have  to  be 
altered. 

The  final  rule  provides  that  a  bank 
must  obtain  the  date  of  birth  for  a 
customer  who  is  an  individual.  Treasury 
and  the  Agencies  believe  that  date  of 
birth  is  an  important  identifying 
characteristic  and  can  be  used  to 
provide  a  bank  or  law  enforcement  with 
an  additional  means  to  distinguish 
between  customers  with  identical 
names.  However,  the  required  collection 
and  retention  of  information  about  a 
customer''s  date  of  birth  does  not  relieve 
the  bank  fi^m  its  obligations  to  comply 
writh  anti-discrimination  laws  or 
regulations,  such  as  the  prohibition  in 
the  Equal  Credit  Opportunity  Act 
against  discrimination  in  any  aspect  of 
a  credit  transaction  on  the  basis  of  age 
or  other  prohibited  classification.  Banks 
collecting  date  of  birth  from  individual 
customers  should  be  able  to  take 
reasonable  measures  to  convert  this 
information  into  age  for  purposes  of  the 
forms  used  in  the  secondary  mortgage 
market  given  the  delayed  compliance 
date  for  the  final  rule. 

Many  commenters  criticized  the 
requirement  that  a  bank  obtain  both  the 
customer's  physical  and  mailing 
address,  if  different.  Most  commenters 
urged  Treasury  and  the  Agencies  to 
eliminate  the  requirement  that  the 
customer  provide  a  physical  address. 
Some  of  these  commenters  stated  that 
this  requirement  could  interfere  with 
the  ability  of  certain  segments  of  the 
population  to  obtain  a  bank  account, 
such  as  members  of  the  military, 
persons  who  reside  in  mobile  homes 
with  no  fixed  address,  and  truck  drivers 
who  do  not  have  a  physical  address. 
Banks  that  offer  credit  card  accounts 
and  card  issuers  stated  that  the  address 
requirement  woidd  be  extremely 
burdensome  because  they  would  have  to 
change  the  manner  in  which  they  do 
business,  and  in  some  cases,  credit  card 
banks  currently  do  not  have  the  capacity 
to  collect  both  addresses.  Some  of  these 
commenters  stated  that  new  credit  card 
customers  are  reluctant  to  give  more 
than  one  address  and,  therefore,  it 


would  be  difficult  to  obtain  this 
information  from  customers.  A  trade 
association  representing  credit  card 
banks  asserted  that  customers  may  have 
a  legitimate  reason  for  handling 
correspondence  through  post  office 
boxes  and  should  not  have  to  provide  a 
physical  address.  This  commenter 
asserted  that  requiring  the  customer  to 
provide  a  physical  address  will 
discourage  the  provision  of  financial 
services  to  the  unbanked  and  will 
prevent  a  victim  of  identity  thefl  fitjm 
using  an  alternative  to  an  unsecured 
home  mailbox.  Another  commenter 
noted  that  the  physical  address  of  a 
customer's  principal  place  of  business 
may  not  be  relevant  if  the  bank  is 
working  with  a  customer's  local  office. 
This  commenter  recommended  that  the 
rule  simply  permit  the  bank  to  obtain 
the  customer's  street  address.  Credit 
card  banks  and  issuers  urged  Treasury 
and  the  Agencies  to  make  the 
requirement  that  a  bank  obtain  the 
customer's  physical  address  optional. 

Section  326  of  the  Act  requires 
Treasury  and  the  Agencies  to  prescribe 
regulations  that  require  financial 
institutions  to  implement  "reasonable 
procedures."  Accordingly,  under  the 
final  rule,  a  bank  will  not  be  required 
to  obtain  more  than  a  single  address  for 
a  customer.  Nonetheless,  Treasury  and 
the  Agencies  believe  that  the 
identification,  verification,  and 
recordkeeping  provisions  of  the  Act, 
taken  together,  should  provide 
appropriate  resources  for  law 
enforcement  agencies  to  investigate 
money  laundering  and  terrorist 
financing.  The  final  rule  therefore 
provides  that  a  bank  generally  must 
obtain  a  residential  or  business  street 
address  for  a  customer  who  is  an 
individual  because  Treasury  and  the 
Agencies  have  determined  that  law 
enforcement  agencies  should  be  able  to 
contact  an  individual  customer  at  a 
physical  location,  rather  than  solely 
through  a  mailing  address.  Treasury  and 
the  Agencies  recognize  that  this 
provision  may  be  impracticable  for 
members  of  the  military  who  cannot 
readily  provide  a  physical  address,  and 
other  individuals  who  do  not  have  a 
physical  address  but  who  reliably  can 
be  contacted.  Accordingly,  the  final  rule 
provides  an  exception  under  these 
circumstances  that  allows  a  bank  to 
obtain  an  Army  Post  Office  or  Fleet  Post 
Office  box  number,  or  the  residential  or 
business  street  address  of  next  of  kin  or 
of  another  contact  individual.  For  a 
customer  other  than  an  individual,  such 
as  a  corporation,  partnership,  or  trust, 
the  bank  may  obtain  the  address  of  the 
principal  place  of  business,  local  office. 
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or  other  physical  location  of  the 
customer.  Of  course,  a  bank  is  free  to 
obtain  additional  addresses  from  the 
customer,  such  as  the  customer's 
mailing  address,  to  meet  its  own  or  its 
customer's  business  needs. 

The  proposal  required  that  banks 
obtain  an  identification  number  from 
customers.  For  U.S.  persons,  a  bank 
would  have  been  required  to  obtain  a 
U.S.  taxpayer  identification  nimiber.  For 
non-U.S.  persons,  a  bank  would  have 
been  required  to  obtain  a  number  from 
various  alternative  forms  of  government- 
issued  identification. 

One  commenter  stated  that  this 
requirement  would  not  be  burdensome. 
Commenters  representing  certain 
consumer  advocacy  groups  commended 
Treasury  and  the  Agencies  for  providing 
banks  with  the  discretion  to  accept 
alternative  forms  of  identifying 
information  from  non-U.S.  citizens. 
These  conunenters  stated  that  this 
position  would  assist  low-income 
immigrants  in  gaining  financial 
stability.  By  contrast,  some  commenters 
stated  that  the  final  rule  should  not 
permit  a  bank  to  open  an  accoimt  for  a 
customer  using  only  a  foreign 
identification  number  when  the 
customer  provides  a  U.S.  address.  Other 
commenters  asked  for  guidance  on 
whether  a  bank  is  permitted  to  accept  a 
number  from  the  identification 
dociunent  issued  by  a  foreign 
government.  A  few  commenters  urged 
the  government  to  require  a  national 
identification  document  for  all 
individuals. 

Other  commenters,  primarily  credit 
card  banks,  stated  that  the  requirement 
that  a  bankt)btain  a  U.S.  taxpayer 
identification  number  fi^m  U.S.  persons 
would  create  considerable  hardship. 
They  stated  that  new  credit  card 
customers  are  reluctant  to  give  out  their 
social  security  numbers,  especially  over 
the  telephone.  They  urged  that  banks  be 
given  the  discretion  to  collect 
identifying  information,  other  than 
social  seciuity  numbers,  when 
appropriate  in  light  of  consumer  privacy 
and  security  concerns.  In  the 
alternative,  they  recommended  that 
banks  be  permitted  to  obtain  a  U.S. 
taxpayer  identification  number  for  U.S. 
persons  from  a  trusted  third  party 
source,  such  as  a  credit  reporting 
agency. 

Some  conunenters  questioned  what 
number  to  use  for  acco'onts  opened  in 
the  name  of  a  bowling  league  or  class 
reunion,  or  to  accept  donations  for  a 
special  cause.  Other  commenters 
questioned  what  number  could  be 
obtained  from  foreign  businesses  and 
enterprises  that  have  no  taxpayer 


identification  number  or  other 
government-issued  documentation. 

The  final  rule  provides  that  a  bank 
must  obtain  an  "identification  number" 
from  every  customer.  As  discussed 
above,  under  the  definition  of 
"customer."  the  final  rule  permits  a 
bank  to  obtain  the  identification  niunber 
of  the  individual  who  opens  an  accoimt 
in  the  name  of  an  individual  who  lacks 
legal  capacity,  such  as  a  minor,  or  a 
civic  group,  such  as  a  bowling  league. 

After  reviewing  the  comments, 
Treasury  and  the  Agencies  have 
determined  that  requiring  a  bank  to 
obtain  a  customer's  identification 
niunber,  such  as  a  social  seciuity 
niunber,  from  the  customer  himself  or 
herself,  in  every  case,  including  over  the 
telephone,  would  be  unreasonable  and 
impracticable  because  it  would  be 
contrary  to  banks'  current  practices  and 
could  alienate  many  potential 
customers.  Accordingly,  Treasury  and 
the  Agencies  have  adopted  an  exception 
for  credit  card  accounts  that  will  permit 
a  bank  offering  such  accounts  to  acquire 
information  about  the  customer, 
including  an  identification  number, 
from  a  trusted  third  party  source  prior 
to  extending  credit  to  the  customer, 
rather  than  having,  to  obtain  this 
information  directly  from  the  customer 
prior  to  opening  an  account. 

The  final  rule  also  provides  that  for  a 
non-U.S.  person,  a  bank  must  obtain  one 
or  more  of  the  following:  A  taxpayer 
identification  number  (social  security 
number,  individual  taxpayer 
identification  number,  or  employer 
identification  number);  passport  number 
and  country  of  issuance;  alien 
identification  card  number;  or  number 
and  country  of  issuance  of  any  other 
government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard.  This  standard  provides  a 
bank  with  some  flexibility  to  choose 
among  a  variety  of  identification 
numbers  that  it  may  accept  from  a  non- 
U.S.  person.25  However,  the  identifying 
information  the  bank  accepts  must 
permit  the  bank  to  establish  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  customer. 

Treasury  and  the  Agencies  emphasize 
that  the  final  rule  neither  endorses  nor 
prohibits  bank  acceptance  of 
information  from  particular  types  of 
identification  documents  issued  by 
foreign  governments.  A  bank  must 
decide  for  itself,  based  upon  appropriate 


^'The  rule  provides  this  flexibility  because  there 
is  no  uniform  identification  number  that  non-U.S. 
persons  would  be  able  to  provide  to  a  bank.  See 
Treasury  Department,  "A  Report  to  Congress  in 
Accordance  vtrith  Section  326(b)  of  the  USA 
PATRIOT  Act,"  October  21.  2002. 


risk  factors,  including  those  discussed 
above  (the  types  of  accounts  maintained 
by  the  bank,  the  various  methods  of 
opening  accounts  provided  by  the  bank, 
the  other  types  of  identifying 
information  available,  and  the  bank's 
size,  location,  and  customer  base), 
whether  the  information  presented  by  a 
customer  is  reliable. 

Treasury  and  the  Agencies  recognize 
that  a  foreign  business  or  enterprise  may 
not  have  a  taxpayer  identification 
number  or  any  other  number  from  a 
government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard.  Therefore,  the  final  rule  notes 
that  when  opening  an  account  for  such 
a  customer,  the  bank  must  request 
alternative  government-issued 
documentation  certifying  the  existence 
of  the  business  or  enterprise. 

The  proposal  also  contained  a  limited 
exception  to  the  requirement  that  a  bank 
obtain  a  taxpayer  identification  number 
from  a  customer  opening  a  new  account. 
The  exception  permitted  a  bank  to  open 
an  account  for  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership,  or  trust)  that  has  applied 
for,  but  has  not  received,  an  employer 
identification  number  (EIN),  provided 
that  the  bank  obtains  a  copy  of  the 
application  before  it  opens  the  account 
and  obtains  the  EEN  vdthin  a  reasonable 
period  of  time  after  the  account  is 
established.  The  preamble  for  the 
proposed  rule  explained  that  this 
exception  was  included  for  a  new 
business  that  might  need  access  to 
banking  services,  particularly  a  bank 
account  or  an  extension  of  credit,  before 
it  has  received  an  EIN  from  the  Internal 
Revenue  Service. 

Some  commenters  questioned  this 
limited  exception  for  certain  businesses. 
A  few  conunenters  suggested  expanding 
the  exception  to  include  individuals 
who  have  applied  for,  but  have  not  yet 
received  a  taxpayer  identification 
number.  Another  commenter  stated  that 
the  exception  provided  no  added  benefit 
and  woidd  add  to  a  bank's 
recordkeeping  and  monitoring  burden. 

Treasury  and  the  Agencies  have 
determined  that  a  bank  should  be 
afforded  more  flexibility  in  situations 
where  a  person,  including  an 
individual,  has  applied  for,  but  has  not 
yet  received,  a  taxpayer  identification 
number.  Therefore,  the  final  rule  states 
that  instead  of  obtaining  a  taxpayer 
identification  number  from  a  customer 
prior  to  opening  an  account,  the  CIP 
may  include  procedures  for  opening  an 
account  for  a  custodier  (including  an 
individual)  that  has  applied  for,  but  has 
not  received,  a  taxpayer  identification' 
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number.  26  To  lessen  the  recordkeeping 
biu-den  for  a  bank  that  elects  to  use  this 
exception,  the  final  rule  also  provides 
that  the  bank's  CIP  need  only  include 
procedures  requiring  the  bank  to 
confirm  that  the  application  was  filed 
before  the  customer  opens  the  account 
and  to  obtain  the  taxpayer  identification 
number  within  a  reasonable  period  of 
time  after  the  account  is  opened.  Thus, 
a  bank  will  be  able  to  exercise  its 
discretion  ^^  to  determine  how  to 
confirm  that  a  customer  has  filed  an 
application  for  a  taxpayer  identification 
number  rather  than  having  to  keep  a 
copy  of  the  application  on  file. 

Section  103.121(b)(2)(ii)  Customer 
Verification.  The  proposed  rule 
provided  that  the  CIP  must  contain  risk- 
based  procedures  for  verifying  the 
information  that  the  bank  obtains  in 
accordance  with  §  103.121(b)(2)(i), 
within  a  reasonable  period  of  time  after 
the  account  is  opened.^s  The  proposed 
rule  also  described  when  a  bank  is 
required  to  verify  the  identity  of  existing 
customers. 

Several  commenters  asked  Treasury 
and  the  Agencies  to  underscore  that 
these  verification  procedures  may  be 
risk-based  by  noting  that  a  bank  may 
verify  less  than  all  of  the  identifying 
information  provided  by  the  customer. 
Many  commenters  noted  that  there  is 
currently  no  reliable,  efficient,  or 
effective  means  of  verifying  a  customer's 
social  security  number.  Some  of  these 
commenters  asked  the  government  to 
establish  a  method  that  would  permit 
banks  to  establish  the  authenticity  and 
accuracy  of  a  customer's  name  and 
taxpayer  identification  number. 

Treasury  and  the  Agencies  recognize 
that  there  currently  is  no  method  that 
would  permit  a  bank  to  verify,  for 
exampb,  a  taxpayer  identification, 
passport  or  alien  identification  number 
through  an  official  source.  Accordingly, 
the  final  rule  provides  that  a  bank's  CIP 
must  contain  procedures  for  verifying 
the  identity  of  the  customer,  "using  the 


'«  This  position  is  analogous  to  that  in  regulations 
issued  by  the  Internal  Revenue  Service  (IRS) 
concerning  "awaiting-TIN  [taxpayer  identification 
number)  certificates."  The  IRS  permits  a  taxpayer 
to  furnish  an  "awaiting-TIN  certificate"  in  lieu  of 
a  taxpayer  identification  number  to  exempt  the 
taxpayer  from  the  withholding  of  taxes  owed  on 
reportable  payments  (i.e.,  interest  and  dividends) 
on  certain  accounts.  See  26  CFR  31.3406(g)-3. 

"  For  example,  the  bank  may  wish  to  examine  a 
copy  of  the  application  filed. 

^'  The  preamble  for  the  proposed  rule  noted  that, 
although  an  account  may  be  opened,  it  is  common 
practice  among  banks  to  place  limits  on  the 
account,  such  as  by  restricting  the  number  of 
transactions  or  the  dollar  value  of  transactions, 
until  a  customer's  identity  is  verified.  Therefore,  the 
proposed  regulation  provided  the  bank  with  the 
flexibility  to  use  a  risk-based  approach  to  determine 
how  soon  identity  must  be  verified. 


information  obtained  in  accordance 
with  paragraph  (b)(2)(i),"  namely,  the 
identifying  information  obtained  by  the 
bank.  Thus,  a  bank  need  not  establish 
the  accuracy  of  every  element  of 
identifying  information  obtained  but 
must  do  so  for  enough  information  to 
form  a  reasonable  belief  it  knows  the 
true  identity  of  the  customer. 

Some  commenters  stated  that  they 
appreciated  the  flexibility  of  the 
proposal  permitting  an  institution  to 
determine  how  soon  identity  must  be 
verffied.  Other  commenters  asked 
Treasury  and  the  Agencies  to  clarify 
what  is  a  "reasonable  period  of  time." 
As  stated  in  the  preamble  for  the 
proposal.  Treasury  and  the  Agencies 
believe  that  the  amount  of  time  it  will 
take  an  institution  to  verify  a  customer's 
identity  may  depend  upon  various 
factors,  such  as  the  type  of  accoimt 
opened,  whether  the  customer  is 
physically  present  when  the  account  is 
opened,  and  the  type  of  identifying 
information  available.  For  the  sanie 
reasons,  the  final  rule  provides  banks 
with  the  flexibility  necessary  to 
accommodate  a  wide  range  of  situations 
by  stating  that  the  bank  must  verify  the 
identifying  information  within  a 
reasonable  time  after  the  account  is 
opened.  29 

As  discussed  above  in  the  definition 
section,  many  conunenters  criticized  the 
proposed  approach  regarding 
verification  of  existing  customers  that 
open  new  accounts.  The  final  rule 
addresses  these  concerns  by  modifying 
the  definition  of  "customer"  to  exclude 
a  person  who  has  an  existing  account 
with  the  bank  if  the  bank  has  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  person. 

Many  commenters  urged  that  the  final 
rule  continue  to  allow,  but  not  mandate, 
dociunentary  verification.  A  few 
commenters  requested  that  the  final  rule 
provide  additional  guidance  on 
verification.  Some  commenters  asked 
that  the  final  rule  clarify  that  a  bank 
may  choose  to  use  only  documentary 
methods  and  may  refuse  to  open  an 
account  using  other  methods. 

The  final  rule  addresses  these 
comments  by  stating  that  a  bank's  CIP's 
verification  procedures  must  describe 
when  the  bank  will  use  documents, 
non-documentary  methods,  or  a 
combination  of  both  methods  to  verify 
a  customer's  identity. 


''It  is  possible  that  a  bank  would,  however, 
violate  other  laws  by  permitting  a  customer  to 
transact  btisiness  prior  to  verifying  the  customer's 
identity.  See,  e.g.,  31  CFR  part  500  (regulations  of 
Treasury's  Office  of  Foreign  Asset  Control  (OF AC) 
prohibiting  transactions  involving  designated 
foreign  countries  or  their  nationals). 


Section  103.121(b)(2)(ii)(A) 
Verification  Thmugh  Documents.  The 
proposed  rule  provided  that  the  CD* 
must  contain  procedures  describing 
when  the  bank  will  verify  identity 
through  documents  and  setting  forth  the 
documents  that  the  bank  will  use  for 
this  purpose.  It  then  gave  examples  of 
documents  that  could  be  used  to  verify 
the  identity  of  individuals  and  other 
persons  such  as  corporations, 
partnerships,  and  trusts. 

Most  commenters  noted  that  banks  do 
not  have  the  means  to  authenticate  or 
validate  documents  provided  by  thefr 
customers  and  ui^ed  Treasury  and  the 
Agencies  to  clarify  that  document 
authentication  is  not  a  CIP  requirement 
Treasury  and  the  Agencies  wish  to 
confirm  that  once  a  bank  has  obtained 
and  verified  the  identity  of  the  customer 
through  a  document  such  as  a  driver's 
license  or  passport,  the  bank  vdll  not  be 
required  to  take  steps  to  determine 
whether  the  document  has  been  validly 
issued.  A  bank  generally  may  rely  on 
government-issued  identification  as 
verification  of  a  customer's  identity; 
however,  if  a  document  shows  obvious 
indications  of  fraud,  the  bank  must 
consider  that  factor  in  determining 
whether  it  can  form  a  reasonable  belief 
that  it  knows  the  customer's  true 
identity. 

Some  conunenters  also  asked  that 
Treasury  and  the  Agencies  provide  more 
examples  and  discuss  appropriate  types 
of  documentary  identification  in  the 
final  rule  or  in  separate  guidance  that 
banks  may  easily  access.  Commenters 
asked  whether  a  utility  bill,  or  hbrary 
card  addressed  to  the  same  physical 
address  and  name  of  the  person  seeking 
the  account,  or  a  foreign  identification 
card,  such  a^  a  foreign  voter  registration 
card  or  driver's  license,  would  be 
acceptable.  Some  commenters 
questioned  whether  copies  of 
documents  would  suffice. 

Given  the  recent  increases  in  identity 
theft  and  the  availability  of  fraudulent 
documents.  Treasury  and  the  Agencies 
agree  with  a  commenter  who  suggested 
that  the  value  of  documentary 
verification  is  enhanced  by  redundancy. 
The  rule  gives  examples  of  types  of    -  , 
documents  that  are  considered  reliable. 
However,  a  bank  is  encouraged  to  obtain 
more  than  one  type  of  documentary 
verification  to  ensure  that  it  has  a 
reasonable  belief  that  it  knows  the 
customer's  true  identity.  Moreover, 
banks  are  encouraged  to  use  a  variety  of 
methods  to  verify  the  identity  of  a 
customer,  especially  when  the  bank 
does  not  have  the  ability  to  examine 
original  documents. 

The  final  rule  attempts  to  strike  the 
appropriate  balance  between  the 
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benefits  of  requiring  additional 
documentary  verification  and  the 
burdens  that  may  arise  fi-om  such  a 
requirement  by  providing  that  a  bank's 
CIP  must  state  the  documents  that  a 
bank  will  use.  This  will  require  each 
bank  to  conduct  its  own  risk-based 
analysis  of  the  types  of  dociunents  it 
believes  will  enable  it  to  know  the  true 
identity  of  its  customers. 

The  final  rule  continues  to  provide  an 
illustrative  list  of  identification 
documents.  For  an  individual,  these 
may  include  an  unexpired  government- 
issued  identification  evidencing 
nationality  or* residence  and  bearing  a 
photograph  or  similar  safeguard,  such  as 
a  driver's  license  or  passport.  For  a 
person  other  than  an  individual,  these 
may  include  documents  showing  the 
existence  of  the  entity,  such  as  certified 
articles  of  incorporation,  a  government- 
issued  business  license,  a  partnership 
agreement,  or  a  trust  instrument. 

Some  conunenters  questioned 
whether  the  examples  of  identification 
documents  given  for  persons  other  than 
individuals  would  be  reliable.  One 
conamenter  questioned  whether  trust 
documents  alone  would  be  sufficient 
verification  of  identity.  Another 
commenter  suggested  allowing  banks  to 
rely  on  a  certification  by  the  trustee,  or 
an  appropriate  legal  opinion,  rather  than 
the  trust  instrument  to  verify  the 
existence  of  a  trust.  Someone  else 
suggested  that  banks  should  be  allowed 
to  rely  on  documentation  consisting  of 
evidence  that  a  business  is  either 
publicly  traded  or  is  authorized  to  do 
business  in  a  state  or  the  United  States. 

The  examples  provided  in  the  final 
rule  were  intended  only  to  illustrate  the 
dociunents  a  bank  might  use  to  verify 
the  identity  of  a  customer  that  is  a 
corporation,  partnership,  or  trust.  A 
hank  may  use  other  documents, 
provided  that  they  allow  the  bank  to 
establish  that  it  has  a  reasonable  belief 
that  it  knows  the  true  identity  of  its 
customer.  Accordingly,  the  final  rule 
makes  no  significant  changes  to  the 
examples. 

Section  103.121(b}(2)(ii)(B)  Non- 
Documentary  Verification.  Recognizing 
that  some  accoimts  are  opened  by 
telephone,  by  mail,  and  over  the 
Internet,  the  proposed  rule  provided 
that  a  bank's  CIP  also  must  contain 
procediu^s  describing  what  non- 
documentary  methods  the  bank  will  use 
to  verify  identity  and  when  the  bank 
will  use  these  methods  (whether  in 
addition  to,  or  <astead  of,  relying  on 
documents).  The  preamble  for  the 
proposed  rule  also  noted  that  even  if  the 
customer  presents  identification 
dociunents,  it  may  be  appropriate  to  use 
non-docimientary  methods  as  well. 


The  proposed  rule  gave  examples  of 
non-documentary  verification  methods 
that  a  bank  may  use.  including 
contacting  a  customer  after  the  account 
is  opened;  obtaining  a  financial 
statement;  comparing  the  identifying 
information  provided  by  the  customer 
against  fraud  and  bad  check  databases  to 
determine  whether  any  of  the 
information  is  associated  with  known 
incidents  of  fraudulent  behavior 
(negative  verification);  comparing  the 
identifying  information  with 
information  available  from  a  trusted 
third  party  source,  such  as  a  credit 
report  from  a  consumer  reporting 
agency  (positive  verification);  and 
checking  references  with  other  financial 
institutions.  The  preamble  for  the 
proposed  rule  stated  that  a  bank  also 
may  wish  to  analyze  whether  there  is 
logical  consistency  between  the 
identifying  information  provided,  such 
as  the  customer's  name,  street  address, 
ZIP  code,  telephone  nimiber,  date  of 
birth,  and  social  secimty  number 
(logical  verification). 

"The  proposal  required  that  the 
procedures  address  situations  where  an 
individual,  such  as  an  elderly  person, 
legitimately  is  unable  to  present  an 
unexpired  government-issued 
identification  document  that  bears  a 
photograph  or  similar  safeguard;  the 
bank  is  not  familiar  with  the  dociunents 
presented;  the  account  is  opened 
without  obtaining  docimients;  the 
account  is  not  opened  in  a  face-to-face 
transaction,  for  example  over  the  phone, 
by  mail,  or  through  the  Internet;  and  the 
type  of  account  increases  the  risk  that 
the  bank  will  not  be  able  to  verify  the 
true  identity  of  the  customer  through 
documents. 

Several  conunenters  asked  for 
additional  guidance  regarding  when 
non-documentary  verification  methods 
should  be  used  in  addition  to 
documentary  verification  methods  and 
the  circiunstances  in  which  only  one  or 
all  of  the  non-documentary  verification 
methods  listed  are  necessary. 
Conunenters  also  asked  for  guidance  on 
audit  methodology,  and  an  explanation 
of  the  due  diligence  required  for 
verification  of  accounts  opened  by 
telephone,  mail,  and  through  the 
Internet.  A  few  conunenters  suggested 
that  reference  to  verification,  where  a 
bank  compares  information  provided  by 
the  customer  with  information  from 
trusted  third  party  sources,  be  expressly 
mentioned  in  the  final  rule. 

As  the  large  number  of  comments  on 
this  section  illustrates,  a  rule  that 
attempted  to  address  every  scenario  and 
combination  of  risk-factors  that  a  bank 
might  confront  would  be  extremely 
complex  and  invariably  woiild  fail  to 


address  many  situations.  Rather  than 
adopt  a  lengthy  and  potentially 
unwieldy  rule  that  still  would  not 
address  every  situation,  Treasxuy  and 
the  Agencies  have  concluded  that  it 
would  be  more  effective  to  adopt 
general  principles  that  are  fleshed  out 
through  examples.  Therefore,  the  final 
rule  states  that  for  a  bank  relying  on 
non-documentary  verification  methods, 
the  CIP  must  contain  procedures  that 
describe  the  non-documentary  methods 
the  bank  will  use. 

The  final  rule  generally  retains  the 
illustrative  list  of  non-documentary 
methods  contained  in  the  proposal. 
Treasiuy  and  the  Agencies  have 
clarified  that  one  method  is 
"independently  verifying  the  customer's 
identity  throu^  the  comparison  of 
information  provided  by  the  customer 
with  information  obtained  from  a 
consumer  reporting  agency,  public 
database,  or  other  source,"  rather  than 
verifying  "documentary  information" 
through  such  sources. 

The  final  rule  also  retains  the  variety 
of  situations  that  the  procedures  must 
address  that  were  identified  in  the 
proposal,  with  the  following  two 
changes.  First,  because  "transaction"  is 
a  defined  term  in  31  CFR  part  103, 
instead  of  using  the  term  "face-to-face 
transaction,"  the  final  rule  states  that 
the  procedures  must  address  the 
situation  where  a  customer  opens  an 
account  without  appearing  in  person  at 
the  bank.  Second,  the  fingJ  clause  of  this 
provision  provides  that  the  CIP  must 
include  procedures  to  address  situations 
where  the  bank  is  otherwise  presented 
with  circiunstances  that  increase  the 
risk  that  the  bank  will  be  unable  to 
verify  the  true  identity  of  a  customer 
through  documents.  "This  clause 
acknowledges  that  there  may  be 
circumstances  beyond  those  specifically 
described  in  this  provision  when  a  bank 
should  use  non-documentary 
verification  procedures. 

As  stated  m  the  preamble  for  the 
proposed  rule,  because  identification 
documents  may  be  obtained  illegally 
and  may  be  fraudulent,  and  in  light  of 
the  recent  increase  in  identity  theft. 
Treasury  and  the  Agencies  encourage 
banks  to  use  non-documentary  methods 
even  when  the  customer  has  provided 
identification  documents. 

Section  103.12l(b)(2)(u)(C)  Additional 
Verification  for  Certain  Customers.  As 
described  above,  the  proposed  rule 
required  the  identification  and 
verification  of  each  signatory  for  an 
account.  Most  conunenters  objected  to 
this  requirement  as  overly  burdensome, 
and,  upon  consideration  of  the  points 
raised  by  the  commenters,  Treasiuy  and 
the  Agencies  agree  that  it  is  appropriate 
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to  delete  it.  For  the  reasons  discussed 
below,  however,  the  rule  does  require 
that  a  bank's  CEP  address  the 
circumstances  in  which  it  will  obtain 
information  about  such  individuals  in 
order  to  verify  the  customer's  identity. 
Treasury  and  the  Agencies  believe  that 
while  the  majority  of  customers  may  be 
verified  adequately  through  the 
documentary  or  non-documentary 
verification  methods  described  in 
paragraphs  (b)(2)(ii)(A)  and  (B),  there 
may  be  instances  where  this  is  not 
possible.  The  risk  that  the  bank  will  not 
know  the  customer's  true  identity  may 
be  heightened  for  certain  types  of 
accounts,  such  as  an  account  opened  in 
the  name  of  a  corporation,  partnership, 
or  trust  that  is  created  or  conducts 
substantial  business  in  a  jurisdiction 
that  has  been  designated  by  the  United 
States  as  a  primary  money  laundering 
concern  or  has  been  designated  as  non- 
cooperative  by  an  international  body. 

obtaining  sufficient  information  to 
verify  a  customer's  identity  can  reduce 
the  risk  that  a  bank  will  be  used  as  a 
conduit  for  money  laundering  and 
terrorist  financing.  Treasury  and  the 
Agencies  believe  that  a  banik  must 
identify  customers  that  pose  a 
heightened  risk  of  not  being  properly 
identified,  and  a  bank's  CIP  must 
prescribe  additional  measures  that  may 
be  used  to  obtain  information  about  the 
identity  of  the  individuals  associated 
with  the  entity  in  whose  name  such  an 
account  is  opened  when  standard 
documentary  and  non-documentary 
methods  prove  to  be  insufficient. 

For  these  reasons,  the  requirement  to 
verify  the  identity  of  signatories  has 
been  replaced  by  a  new  provision  in  the 
final  rule  that  requires  that  a  bank's  CIP 
address  situations  where,  based  on  the 
bank's  risk  assessment  of  a  new  account 
opened  by  a  customer  that  is  not  an 
individual,  the  bank  also  will  obtain 
information  about  individuals  with 
authority  or  control  over  such  account, 
including  signatories,  in  order  to  verify 
the  customer's  identity.  This  additional 
verification  method  will  only  apply 
when  the  bank  cannot  adequately  verify 
the  customer's  identify  using  the 
documentary  and  non-documentary 
verification  methods  described  in 
(b)(2)(ii)(A)  and  (B).  Moreover,  a  bank 
need  not  undertake  any  additional 
verification  if  it  chooses  not  to  open  an 
account  when  it  cannot  verify  the 
customer's  identify  using  standard 
documentary  and  non-dociunentary 
verification  methods. 

Section  103.121(b)(2)(iu)  Lackof 
Verification.  The  proposed  rule  stated 
that  a  bank's  CIP  must  include 
procedures  for  responding  to 
circumstances  in  which  the  bank  cannot 


form  a  reasonable  belief  that  it  knows 
the  true  identify  of  a  customer.  The 
preamble  for  the  proposed  rule  listed 
what  these  procedures  should  include. 
In  addition,  the  proposal  stated  that  a 
bank  should  only  maintain  an  account 
for  a  customer  when  it  can  form  a 
reasonable  belief  that  it  knows  the 
customer's  true  identify.3« 

The  final  rule  retains  the  general 
requirement  that  a  bank's  Cn*  include 
procedures  for  responding  to 
circumstances  in  which  the  bank  cannot 
form  a  reasonable  belief  that  it  knows 
the  true  identify  of  the  customer. 
However,  the  rule  text  itself  now  states 
that  the  procedures  should  describe  the 
following:  when  a  bank  should  not  open 
an  account  for  a  potential  customer,  the 
terms  under  which  a  customer  may  use 
an  account  while  the  bank  attempts  to 
verify  the  customer's  identity;  when  the 
bank  should  close  an  account  after 
attempts  to  verify  a  customer's  identify 
have  failed;  and  when  the  bank  should 
file  a  Suspicious  Activity  Report  in 
accordance  with  applica})le  law  and 
regulation. 

One  commenter  stated  that  requiring 
a  bank  to  close  an  account  if  it  cannot 
verify  a  customer's  identify  would 
conflict  with  state  laws  and  would 
subject  the  bank  to  legal  liabilify.  The 
commenter  urged  that  if  this  provision 
is  retained,  the  final  rule  also  should 
shield  banks  from  state  regulatory  and 
borrower  liabilify  in  these 
circumstances.  Other  commenters  asked 
that  Treasury  and  the  Agencies  clarify 
that  further  investigation  that  results  in 
failure  to  open  an  account  will  not 
trigger  adverse  action  requirements 
under  the  FCRA,  15  U.S.C.  1681  et  seq. 
or  the  Equal  Credit  Opportunify  Act 
(ECOA),  15  U.S.C.  1691  et  seq. 

The  final  rule  does  not  specifically 
require  a  bank  to  close  the  account  of  a 
customer  whose  identity  the  bank 
caimot  verify,  but  instead  leaves  this 
determination  to  the  discretion  of  the 
bank.  Treasury  and  the  Agencies  have 
determined  that  there  is  no  statutory 
basis  to  create  a  safe  harbor  that  would 
shield  banks  from  state  regidatory  or 
borrower  liabilify  if  a  bank  should 
choose  to  close  a  customer's  account. 
Any  such  closure  should  be  consistent 
widi  the  bank's  existing  procedures  for 
closing  accounts  in  accordance  with  its 
risk  management  practices.  Treasury 
and  the  Agencies  also  note  that  a  bank 
must  comply  with  other  applicable  laws 
and  regulations,  such  as  the  adverse 


'"The  preamble  also  explained  that  there  are 
some  exceptions  to  this  basic  rule.  For  example,  a 
bank  may  maintain  an  account  at  the  direction  of 
a  law  enforcement  or  intelligence  agency,  even 
though  the  bank  does  not  know  the  true  identity  of 
the  customer. 


action  provisions  under  ECOA  and  the 
FCRA,  when  determining  not  to  open  an 
account  because  it  cannot  establish  a 
reasonable  belief  that  it  knows  the  true 
identify  of  the  customer.^' 

Section  103.121(b)(3)    Recordkeeping 

Section  103.121(b)(3)(i)  Required 
Records.  The  proposed  rule  set  forth 
recordkeeping  procedures  that  must  be 
included  in  a  bank's  CIP.  Under  the 
proposal,  a  tjank  would  have  been 
required  to  maintain  a  record  of  the 
identifying  information  provided  by  the 
customer.  Where  a  bank  relies  upon  a 
document  to  verify  identify,  the 
proposal  would  have  required  the  bank 
to  maintain  a  copy  of  the  document  that 
the  bank  relied  on  that  clearly  evidences 
the  type  of  document  and  any 
identifying  information  it  may  contain. 
The  bank  also  would  have  been  required 
to  record  the  methods  and  result  of  any 
additional  measures  undertaken  to 
verify  the  identity  of  the  customer.  Last, 
the  bank  would  have  been  required  to 
record  the  resolution  of  any  discrepancy 
in  the  identifying  information  obtained. 

This  section  oi  the  proposed  rule 
prompted  the  most  comment.  Thoi^ 
one  commenter  felt  that  the 
recordkeeping  requirements  in  the 
proposed  rule  were  weak,  almost  all 
other  commenters  identified  the 
proposed  documentation  and  record 
retention  requirements  as  overly 
burdensome.  Commenters  urged 
Treasury  and  the  Agencies  to  permit  a 
bank  to  record  the  information  from  the 
documents  obtained  rather  than 
requiring  banks  to  maintain  copies  of 
these  documents  for  the  life  of  the 
account.  Commenters  generally  argued 
that  it  would  be  difficult  and  very 
burdensome  to  store  arid  retrieve  copies 
of  documents  used  to  verify  the  identify 
of  the  customer.  In  addition,  some 
commenters  noted  that  many  kinds  of 
identification  documents,  particularly 
some  new  driver's  licenses,  have 
security  features  that  prevent  them  from 
being  copied  legibly.  Other  commenters 
stated  that  copies  of  documents  would 
be  difficult  to  safeguard  and  coiHd 
facilitate  identity  theft. 

Commenters  stated  that  requiring 
banks  to  keep  copies  of  documents 
would  substantially  deviate  from 
current  banking  practice  and  would 
violate  certain  states'  laws.  Banks 
offering  credit  card  accounts  through 
retailers,  who  require  the  customer  to 


''  See  12  CFR  202.9(b)  (Federal  Reserve 
Regulation  B  that  prescribes  the  form  of  ECXDA 
,  notice  and  statement  of  specific  reasons):  IS  U.S.C. 
1681m  (FCRA  provision  that  provides  for  duties  of 
users  taking  adverse  actions  on  the  basis  of 
information  contained  in  consumer  reports  from 
other  third  parties  or  affiliates). 
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provide  identifying  documents  at  the 
point  of  sale,  strenuously  opposed  this 
requirement  if  it  were  interpreted  to 
cover  documents  presented  to  the 
merchant.  These  commenters  stated  that 
copy  machines  are  not  usually  available 
at  the  point  of  sale,  and  that  the  rule  as 
proposed  would  require  merchants  to 
purchase  large  numbers  of  additional 
copy  machines.  The  commenters  also 
anticipated  that  consumers  would  be 
greatly  inconvenienced  by  this 
requirement  and  might  have  to  endure 
lengthy  waits  during  any  busy  shopping 
season.  These  conunenters  questioned 
whether  the  risks  of  money-laundering 
and  the  financing  of  terrorism  through 
retail  store  credit  cards,  which  generally 
have  relatively  low  credit  limits, 
restrictions  on  pre-payment,  and  other 
featiu^s  to  detect  fraud,  warrant  the 
imposition  of  these  additional  costs. 

Other  commenters  stated  that 
requiring  banks  to  keep  copies  of 
documents  that  have  pictures,  such  as 
driver's  licenses,  could  expose  the  bank 
to  allegations  of  imlawful 
discrimination,  even  if  the  retention  of 
this  information  were  not  prohibited 
imder  ECOA.  Some  banks  objected  to 
this  requirement  on  the  grounds  that  it 
directly  conflicted  with  the  position  that 
the  Agencies  have  traditionally  taken  on 
this  issue,  including  the  criticism  of 
banks  that  have  retained  such 
information  in  their  files  when 
extending  credit. 

Other  commenters  asked  that  a  bank 
be  permitted  to  record  the  processes  and 
procediires  generally  used  for 
verification  rather  than  being  required 
to  keep  records  of  the  methods  used  and 
the  resolution  for  each  and  every 
account,  especially  where  the  bank  uses 
standardized  procedures  for  all 
customers  and  could  demonstrate  that 
these  procedures  were  applied.  Some 
commenters  suggested  that  the  final  rule 
permit  banks  to  use  a  risk-based 
approach  for  recordkeeping. 

m  light  of  the  comments  received, 
Treasxiry  and  the  Agencies  have 
reconsidered  and  modified  the 
recordkeeping  requirements  of  the 
proposed  rule.  The  final  rule  provides 
that  a  bank's  CIP  must  include 
procedures  for  making  and  maintaining 
a  record  of  all  information  obtained 
imder  the  procedures  implementing  the 
requirement  that  a  bank  develop  and 
implement  a  OP.  However,  the  final 
rule  affords  banks  significantly  more 
flexibility  than  did  the  recordkeeping 
provisions  contained  in  the  proposal. 
Under  the  final  rule,  a  bank's  records 
are  to  include  "a  description,"  rather 
than  a  copy,  of  any  document  upon 
which  the  bank  relied  in  order  to  verify 
the  identity  of  the  customer,  noting  the 


type  of  document,  any  identification 
number  contained  in  the  document,  the 
place  of  issuance,  and,  if  any,  the  date 
of  issuance  and  expiration  date.  The 
final  rule  also  clarifies  that  the  record 
must  include  "a  description"  of  the 
methods  and  results  of  any  measures 
imdertaken  to  verify  the  identity  of  the 
customer,  and  of  the  resolution  of  any 
"substantive"  discrepancy  discovered 
when  verifying  the  identifying 
information  obtained,  rather  than  any 
docimients  generated  in  connection 
with  these  measures. 

As  Treasury  and  the  Agencies 
indicated  in  the  preamble  for  the 
proposal,  nothing  in  the  rule  modifies, 
limits,  or  supersedes  section  101  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act,  Pub.  L.  106- 
229,  114  Stat.  464  (15  U.S.C.  7001)  (E- 
Sign  Act).  Thus,  a  bank  may  use 
electronic  records  to  satisfy  the 
requirements  of  this  final  rule,  as  long 
as  the  records  are  accurate  and  remain 
accessible  in  accordance  with  31  CFR 
103.38(d). 

Section  1 03. 121(b)(3)(ii)    Retention  of 
Records 

The  proposal  required  a  bank  to  retain 
all  of  the  records  specified  in  the 
recordkeeping  provision  for  five  years 
after  the  date  the  accoimt  is  closed. 

This  requirement  prompted  strenuous 
objections.  Assuming  that  copies  of  the 
documents  used  to  verify  the  identity  of 
the  customer  would  have  to  be  retained, 
commenters  asserted  that  retaining 
records  imtil  five  years  after  the  accoimt 
is  cldsed  would  be  very  burdensome. 
Some  commenters  noted  that  imaging  is 
not  a  routine  practice  for  community 
banks  and  could  be  costly.  Banks 
offering  credit  card  accounts  stated  that 
the  record  retention  requirement  would 
require  a  change  in  forms,  processes, 
and  systems,  while  also  increasing 
storage  costs.  As  credit  cards  do  not 
have  a  specific  term,  commenters  noted 
that  banks  would  be  required  to  keep 
these  records  forever,  unless  they  are 
culled  manually.  Some  commenters 
suggested  that  the  retention  period  be 
shortened,  with  suggestions  ranging 
from  one  to  three  years  after  the  account 
is  closed,  while  other  commenters 
suggested  that  the  period  be  shortened 
to  five  years  from  when  the  account  is 
opened.  Many  commenters  stated  that 
two  years  from  when  the  information  is 
obtained  would  be  consistent  with  other 
regulatory  requirements,  such  as  the 
record  retention  requirements  for  an 
appUcation  for  an  extension  of  credit 
subject  to  ECOA  (12  CFR  202.12(b)). 

By  eliminating  the  requirement  that  a 
bank  retain  copies  of  the  documents 
used  to  verify  the  identity  of  the 


customer.  Treasury  and  the  Agencies 
believe  that  the  final  rule  largely 
addresses  the  main  concern  of  these 
commenters.  However,  Treasury  and  the 
Agencies  also  have  determined  that, 
while  the  identifying  information 
provided  by  the  customer  should  be 
retained,  there  is  little  value  in  requiring 
banks  to  retain  the  remaining  records  for 
five  years  after  an  account  is  closed 
because  this  information  is  likely  to 
have  become  stale.  Therefore,  the  final 
rule  now  prescribes  a  bifurcated  record 
retention  schedule  that  is  consistent 
with  the  general  five-year  retention 
requirement  in  31  CFR  103.38.  First,  the 
bank  must  retain  the  information 
referenced  in  paragraph  (b)(3)(i)(A)  (that 
is,  information  obtained  about  a 
customer),  for  five  years  after  the  date 
the  accoimt  is  closed  or,  in  the  case  of 
credit  card  accounts,  five  years  after  the 
account  is  closed  or  becomes  dormant. 
Second,  the  bank  need  only  retain  the 
records  that  it  must  make  and  maintain 
under  the  remaining  parts  of  the 
recordkeeping  provision,  paragraphs 
(b)(3)(i){B),  (C),  and  (D)  (that  is, 
information  that  verifies  a  customer's 
identity)  for  five  years  after  the  record 
is  made. 

Section  103.121(b)(4)  Comparison 
with  Government  Usts.  The  proposed 
rule  required  a  bank  to  have  procedures 
for  determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  the  bank  by 
any  Federal  government  agency,  hi 
addition,  the  proposal  stated  that  the 
procedures  must  ensure  that  the  bank 
follows  all  Federal  directives  issued  in 
connection  with  such  lists. 

Most  commenters  were  concerned 
about  how  a  bank  would  be  able  to 
determine  what  lists  should  be  checked 
for  purposes  of  this  provision  and  how 
these  lists  would  be  made  available. 
Some  commenters  asked  that  the  final 
rule  confirm  that  a  bank  will  not  have 
an  affirmative  duty  to  seek  out  all  lists 
compiled  by  the  Federal  govemmenl 
and  would  only  be  required  to  check 
lists  provided  to  it  by  the  Federal 
government.  Some  commenters  noted 
that  lists  published  by  OFAC  are 
published  but  are  not  provided  to 
financial  institutions. ^2  Many 
commenters  urged  that  all  lists  within 
the  meaning  of  section  326  of  the  Act, 


3^  Nevertheless,  the  legislative  history  for  this 
provision  indicates  that  the  lists  Congress  intended 
financial  institutions  to  consult  "are  those  already 
supplied  to  financial  institutions  by  the  Office  of 
Foreign  Asset  Control  (OF AG),  and  occasionally  by 
law  enforcement  and  regulatory  authorities,  as  in 
the  days  immediately  following  the  September  11, 
2001 ,  attacks  on  the  World  Trade  Center  and  the 
Pentagon."  H.R.  Rep.  No.  107-250,  pt.  1,  at  63 
(2001). 
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be  centralized,  issued  by  a  single 
designated  government  agency,  and 
provided  to  financial  institutions  in  a 
commonly  used  electronic  format  Some 
of  these  commenters  suggested  that 
instead  of  providing  multiple  lists,  the 
government  set  up  a  single  Web  site  that 
would  permit  a  bank  to  search  for  a 
name  alphabetically,  similar  to  the 
OFAC  list.  Other  commenters  asked 
Treasury  and  the  Agencies  to  clarify 
what  action  a  bank  should  take  when  a 
customer  appears  on  a  list. 

Commenters  also  asked  for  guidance 
regarding  the  timing  of  when  the 
comparison  must  be  performed  and 
asked  whether  the  lists  could  be 
checked  after  an  account  is  opened. 
Some  commenters  stated  that  there  is  no 
practical  way  for  a  financial  institution 
to  check  lists  prior  to  opening  an 
account 

The  final  rule  states  that  a  bank's  CIP 
must  include  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  Federal 
government  agency  and  designated  as 
such  by  Treasury  in  consultation  with 
the  Federal  functional  regulators. 
Because  Treasury  and  the  Federal 
functional  regulators  have  not  yet 
designated  any  such  lists,  the  final  rule 
cannot  be  more  specific  with  respect  to 
the  lists  banks  must  check  in  order  to 
comply  with  this  provision.  However, 
banks  will  not  have  an  affirmative  duty 
under  this  regulation  to  seek  out  all  lists 
of  known  or  suspected  terrorists  or 
terrorist  organizations  compiled  by  the 
Federal  government.  Instead,  banks  will 
receive  notification  by  way  of  separate 
guidance  regarding  the  lists  that  must  be 
consulted  for  purposes  of  this  provision. 

Treasury  and  the  Agencies  have 
qiodified  this  provision  to  give  guidance 
as  to  when  a  bank  must  consult  a  list  of 
known  or  suspected  terrorists  or 
terrorist  organizations.  The  final  rule 
states  that  the  CII's  procedures  must 
require  the  bank  to  make  a 
determination  regarding  whether  a 
customer  appears  on  a  list  "within  a 
reasonable  period  of  time"  after  the 
account  is  opened,  or  earlier  if  required 
by  another  Federal  law  or  regulation  or 
by  a  Federal  directive  issued  in 
connection  with  the  applicable  list. 

The  final  rule  provides  that  a  bank's 
CIP  must  contain  procedures  requiring 
the  bank  to  follow  all  Federal  directives 
issued  in  coimection  with  such  lists. 
Again,  because  there  are  no  lists  that 
have  been  designated  under  this 
provision  as  yet,  the  final  rule  cannot 
provide  more  guidance  in  this  area. 

Section  103.121(b)(5)  Customer 
Notice.  The  proposed  rule  would  have 


required  a  bank's  CIP  to  include 
procedures  for  providing  bank 
customers  with  adequate  notice  that  the 
bank  is  requesting  information  to  verify 
their  identity.  The  preamble  for  the 
proposal  stated  that  a  bank  could  satisfy 
that  notice  requirement  by  generally 
notifying  its  customers  about  the 
procedures  the  bank  must  comply  with 
to  verify  their  identities.  It  stated  that 
the  bank  could  post  a  notice  in  its  lobby 
or  on  its  Internet  website,  or  provide 
customers  with  any  other  form  of 
written  or  oral  notice. 

Treasury  and  the  Agencies  received  a 
large  number  of  conunents  on  this 
provision.  Some  commenters  did  not 
agree  that  section  326  of  the  Act 
requires  notice  to  bank  customers.  Some 
of  these  commenters  suggested  that  a 
bank's  request  for  identifying 
information  should  be  considered 
adequate  notice.  Other  commenters  did 
not  question  this  requirement  and  stated 
that  they  appreciated  the  flexibility  of 
this  provision.  However,  a  great  many 
commenters  asked  for  additional 
guidance  on  the  content  and  timing  of 
the  notice  and  specifically  requested 
that  the  final  rule  provide  model 
language  so  that  all  institutions 
represent  the  requirements  of  section 
326  in  the  same  manner  and  the 
adequacy  of  notice  is  not  left  to  the 
interpretation  of  individual  examiners. 

Section  326  provides  that  the 
regulations  issued  "shall,  at  a  minimnin, 
require  financial  institutions  to 
implement,  and  customers  (after  being 
given  adequate  notice)  to  comply  with 
reasonable  procedures"  that  satisfy  the 
statute.  Based  upon  this  statutory 
requirement,  the  final  rule  requires  a 
bank's  CIP  to  include  procedures  for 
providing  bank  customers  with 
adequate  notice  that  the  bank  is 
requesting  information  to  verify  their 
identities.  However,  the  final  rule 
provides  additional  guidance  regarding 
what  constitutes  adequate  notice  and 
the  timing  of  the  notice  requirement. 

The  final  rule  states  that  notice  is 
adequate  if  the  bank  generally  describes 
the  identification  requirements  of  the 
final  rule  and  provides  notice  in  a 
manner  reasonably  designed  to  ensure 
that  a  customer  views  the  notice,  or  is 
otherwise  given  notice,  before  opening 
an  account.  The  final  rule  also  states 
that  depending  upon  the  manner  in 
which  an  account  is  opened,  a  bank  may 
post  a  notice  in  the  lobby  or  on  its 
website,  include  the  notice  on  its 
account  applications,  or  use  any  other 
form  of  oral  or  written  notice.  In 
addition,  the  final  rule  includes  sample 
language  that,  if  appropriate,  will  be 
deemed  adequate  notice  to  a  bank's 


customers  when  provided  in  accordance 
with  the  requirements  of  this  final  rule. 

Section  103.121(b)(6)  Reliance  on 
Another  Financial  Institution.  Many 
commenters  urged  that  the  final  rule 
permit  a  bank  to  rely  on  a  third  party 
to  perform  elements  of  the  bank's  CIP. 
For  example,  some  commenters  asked 
that  the  final  rule  clarify  that  a  bank 
may  use  a  third  party  service  provider 
to  perform  tasks  and  keep  records.  Other 
commenters  recommended  that  the  rule 
should  permit  a  third  party  to  verify  the 
identity  of  the  bank's  customer  in 
indirect  lending  arrangements,  for 
example,  where  a  car  dealer  acting  as 
agent  of  the  bank  extends  a  loan  to  a 
customer  or  where  a  mortgage  broker 
acts  on  a  bank's  behalf.  Some 
commenters  urged  that  the  final  rule  be 
modified  to  more  broadly  permit 
financial  institutions  to  share  customer 
identification  and  verification  duties 
with  other  financial  institutions  so  as  to 
avoid  each  institution  having  to 
undertake  duplicative  customer 
identification  efforts.  Some  of  these 
commenters  suggested  that  a  bank  be 
permitted  to  allocate  its  responsibility  to 
verify  the  customer's  identity  by 
contract  with  another  financial 
institution  as  permitted  in  the  proposed 
rule  for  broker-dealers. 

Other  commenters  requested  that  the 
final  rule  permit  the  CIP  obligations  to 
be  performed  initially  by  only  one 
financial  institution  if  a  customer  has 
different  accounts  with  different 
affiliates.  These  commenters  noted  that 
it  is  common  for  a  customer  to  maintain 
several  different  accoimts  with  a 
financial  institution  and  its  affiliates. 
The  same  customer,  for  example,  may 
have  a  credit  card  account  with  one 
affiliate,  a  home  mortgage  with  another 
affiliate,  and  a  brokerage  account  with  a 
broker-dealer  affiUate.  The  commenters 
urged  that  a  bank  be  permitted  to  rely 
on  customer  identification  and 
verification  performed  by  an  affiliate 
because  it  would  be  superfluous  and 
unnecessarily  burdensome  to  subject  the 
same  customer  to  substantially  similar 
customer  identification  and  verification 
procedures  on  multiple  occasions. 
Furthermore,  those  commenters  urged 
Treasury  and  the  Agentdes  to  allow  a     ' 
bank  to  rely  on  an  affiliate  in  order  to 
reduce  the  substantial  costs  of 
maintaining  duplicative  records 
regarding  identity  verification  under  the 
recordkeeping  provisions  of  the  rule. 

Treasury  antfthe  Agencies  recognize 
that  there  may  be  circumstances  where 
a  bank  should  be  able  to  rely  on  the 
performance  by  another  financial 
institution  of  some  or  all  of  the  elements 
of  the  bank's  CIP.  Therefore,  the  final 
rule  provides  that  a  bank's  CIP  may 
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include  procedures  specifying  when  the 
bank  will  rely  on  the  performance  by 
another  financial  institution  (including 
an  affiliate)  of  any  procedures  of  the 
bank's  CIP  and  thereby  satisfy  the 
bank's  obligations  under  the  rule. 
Reliance  is  permitted  if  a  customer  of 
the  bank  is  opening,  or  has  opened,  an 
account  or  has  established  a  similar 
banking  or  business  relationship  with 
the  other  financial  institution  to  provide 
or  engage  in  services,  dealings,  or  other 
financial  transactions. 

In  order  for  a  bank  to  rely  on  the  other 
financial  institution,  such  reliance  must 
be  reasonable  under  the  circumstances, 
and  the  other  financial  institution  must 
be  subject  to  a  rule  implementing  the 
anti-money  laundering  compliance 
program  requirements  of  31  U.S.C. 
5318(h)  and  be  regiilated  by  a  Federal 
functional  regulator.  The  other  financial 
institution  also  must  enter  into  a 
contract  requiring  it  to  certify  annually 
to  the  bank  that  it  has  implemented  its 
anti-money  laimdering  program  and  that 
it  will  perform  (or  its  agent  will 
perform)  the  specified  requirements  of 
the  bank's  CIP.  The  contract  and 
certification  will  provide  a  standard 
means  for  a  bank  to  demonstrate  the 
extent  to  which  it  is  relying  on  another 
institution  to  perform  its  CIP,  and  that 
the  institution  has  in  fact  agreed  to 
perform  those  functions.  If  it  is  not  clear 
fi-om  these  docimients,  a  bank  must  be 
able  to  otherwise  demonstrate  when  it  is 
relying  on  another  institution  to  perform 
its  CIP  with  respect  to  a  particular 
customer. 

The  bank  will  not  be  held  responsible 
for  the  failiu'e  of  the  other  financial 
institution  to  adequately  fulfill  the 
bank's  CIP  responsibilities,  provided  the 
bank  can  establish  that  its  reliance  was 
reasonable  and  that  it  has  obtained  the 
requisite  contracts  and  certifications. 
Treasury  and  the  Agencies  emphasize 
that  the  bank  and  the  other  financial 
institution  upon  which  it  relies  must 
satisfy  all  of  these  conditions  set  forth 
in  the  rule.  If  they  do  not,  then  the  bank 
remains  solely  responsible  for  applying 
its  own  CIP  to  each  customer  in 
accordance  with  this  regulation. 

All  of  the  Federal  functional 
regulators  axe  adopting  comparable 
provisions  in  their  respective 
regulations  to  permit  such  reliance. 
Furthermore,  the  Federal  functional 
regulators  expect  to  share  information 
and  to  cooperate  with  each  other  to 
determine  whether  the  institutions 
subject  to  their  jurisdiction  are  in 
compliance  with  the  conditions  of  the 
reliance  provision  of  this  final  nile. 

The  final  rule  issued  here  does  not 
affect  a  bank's  authority  to  contract  for 
services  to  be  performed  by  a  third  party 


either  on  or  off  the  bank's  fwemises. 
Thus,  for  example,  a  bank  may  contract 
with  a  third  party  service  provider  to 
keep  its  records  even  when  the  bank 
does  not  act  under  the  reliance 
provision  set  forth  in  the  regulation. 
However,  Treasury  and  the  Agencies 
note  that  the  performance  of  these 
services  for  Federally  regulated  banks  ^^ 
will  be  subject  to  regulation  and 
examination  by  the  Agencies  under 
other  applicable  laws  and  regulations. 
See,  e.g.,  12  U.S.C.  1867. 

The  final  rule  also  does  not  alter  a 
bank's  authority  to  use  an  agent  to 
perform  services  on  its  behalf. 
Therefore,  a  bank  is  permitted  to  arrange 
for  a  car  dealer  or  mortgage  broker, 
acting  as  its  agent  in  connection  with  a 
loan,  to  verify  the  identity  of  its 
customer.  However,  as  with  any  other 
responsibility  performed  by  an  agent, 
and  in  contrast  to  the  reliance  provision 
in  the  rule,  the  bank  ultimately  is 
responsible  for  that  agent's  compliance 
with  the  requirements  of  this  final  rule. 

Section  103.121(c)  Exemptions.  The 
proposed  rule  provided  that  the 
appropriate  Federal  functional 
regulator,  with  the  conciurence  of 
Treasury,  may  by  order  or  regidation 
exempt  any  bank  or  tjrpe  of  account 
ft'om  the  requirements  of  this  section. 
The  proposal  stated  that,  in  issuing  such 
exemptions,  the  Federal  functional 
regulator  and  Treasury  shall  consider 
whether  the  exemption  is  consistent 
with  the  purposes  of  the  BSA, 
consistent  with  safe  and  sound  banking, 
and  in  the  public  interest.  The  proposal 
stated  that  the  Federal  functional 
regulator  and  Treasury  also  may 
consider  other  necessary  and 
appropriate  factors. 

■There  were  a  number  of  comments 
suggesting  that  various  types  of 
accoimts  be  exempted  from  the  final 
rule.  For  example,  several  commenters 
suggested  that  accounts  of  Federal,  state, 
and  local  governmental  entities,  public 
companies,  and  correspondent  banks  be 
exempted  from  the  final  rule.  One 
commenter  suggested  that  student  loan 
programs  be  exempted  from  the  rule 
because  ciurent  safeguards  are  sufficient 
to  verify  the  identity  of  student  loan 
borrowers.  Another  commenter 
suggested  that  small  trust  companies 
and  limited  purpose  banks  that  provide 
trust  services  be  exempted  fi'om  the 
rule,  because  such  entities  are  more 
local  in  operation,  woiild  be  biudened 


'3  Because  it  lacks  the  specific  statutcny  authority 
to  regulate  and  examine  service  providers,  NCUA, 
as  a  matter  of  safety  and  soundness,  will  require 
credit  unions  to  document  that  their  service 
providers  fuUy  comply  with  this  regulation  and 
with  the  credit  union's  customer  identification 
program. 


by  the  rule,  and  have  fewer  employees 
to  ensure  compliance.  Yet  another 
commenter  suggested  that  the  NCUA 
exempt  credit  unions  from  the  CIP 
requirements. 

Any  suggested  exemptions  that 
Treasury  and  the  Agencies  have 
determined  to  be  appropriate  are 
incorporated  into  the  definitions  of 
"account"  and  "customer"  for  the 
reasons  described  above.  The  exemption 
provision  of  the  final  rule  is  essentially 
adopted  as  proposed  with  respect  to 
banks  that  have  a  Federal  functional 
regulator.  Because  the  final  rule  will 
also  apply  to  certain  beuiks  that  do  not 
have  a  Federal  functional  regulator,  a 
new  provision  has  been  added  to  make 
clear  that  Treasury  alone  will  make  all 
determinations  regarding  exemptions 
for  these  institutions. 

Section  103.121(d)  Other  Information 
Requirements  Unaffected.  The  proposal 
provided  that  nothing  in  §  103.121  shall 
be  construed  to  relieve  a  bank  of  its 
obligations  to  obtain,  verify,  or  maintain 
information  in  connection  widi  an 
account  or  transaction  that  is  required 
by  another  provision  in  part  103.  For 
example,  if  an  accouint  is  opened  with 
a  deposit  of  more  than  $10,600  in  cash, 
the  bank  opening  the  account  must 
comply  with  the  customer  identification 
requirements  in  §  103.121,  as  well  as 
with  the  provisions  of  §  103.22,  which 
require  that  certain  information 
concerning  the  transaction  be  reported 
by  filing  a  Currency  Transaction  Report 
(CTR).  "There  were  no  comments  on  this 
provision.  Therefore,  Treasury  and  the 
Agencies  have  adopted  this  provision 
generally  as  proposed,  except  that  it  has 
been  clarified  to  provide  that  nothing  in 
§  103.121  should  be  construed  to  relieve 
a  bank  of  any  of  its  obligations, 
including  its  obligations  to  obtain, 
verify,  or  maintain  information  in 
connection  with  an  account  or 
transaction  that  is  required  by  another 
provision  in  part  103. 

in.  Conforming  Amendments  to  31  CFR 
103.34 

Section  103.34(a)  sets  forth  customer 
identification  requirements  when 
certain  types  of  deposit  accounts  are 
opened.  Together  with  the  proposed 
rule  implementing  section  326, 
Treasury,  on  its  own  authority, 
proposed  deleting  31  CFR  103.34(a)  for 
the  following  reasons. 

First,  the  preamble  for  the  proposal 
explained  that  Treasury  regards  the 
requirements  of  §§  103.34(a)(1)  and  (2) 
as  inconsistent  with  the  intent  and 
purpose  of  section  326  of  the  Act  and 
incompatible  with  proposed  section 
103.121.  Generally  §§  103.34(a)(1)  and 
(2)  reqiiire  a  bank,  within  30  days  after 


certain  deposit  accounts  are  opened,  to 
secure  and  maintain  a  record  of  the 
taxpayer  identification  number  of  the 
customer  involved.  If  the  bank  is  unable 
to  obtain  the  taxpayer  identification 
nimiber  within  30  days  (or  a  longer  time 
if  the  person  has  applied  for  a  taxpayer 
identification  number),  it  need  take  no 
further  action  imder  §  103.34 
concerning  the  accoimt  if  it  maintains  a 
list  of  the  names,  addresses,  and 
account  numbers  of  the  persons  for 
which  it  was  unable  to  secure  taxpayer 
identification  numbers,  and  provides 
that  information  to  Treasiuy  upon 
request.  In  the  case  of  a  non-resident 
alien,  the  bank  is  required  to  record  the 
person's  passport  number  or  a 
description  of  some  other  government 
document  used  to  determine 
identification.  These  requirements 
conflicted  with  those  in  proposed 
§  103.121  which  required  a  bank  to 
obtain  the  name,  address,  date  of  birth 
and  an  identification  number  from  any 
person  seeking  to  open  a  new  account. 

Second,  §  103.34fa)(3)  ciuxently 
provides  that  a  bank  need  not  obtain  a 
taxpayer  identification  number  vdth 
respect  to  specified  categories  of 
persons  ^  opening  certain  deposit 
accoimts.  Proposed  §  103.121  did  not 
exempt  any  persons  from  the  CIP 
requirements.  Treasury  requested 
comment  on  whether  any  of  the 
exemptions  in  §  103.34(a)(3)  should 
apply  in  light  of  the  intent  and  piupose 
of  section  326  of  the  Act  and  the 
requirements  of  proposed  §  103.121. 

third,  §  103.34(a)l4)  also  provides 
that  IRS  rules  shall  determine  whose 
niunber  shall  be  obtained  in  the  case  of 
multiple  account  holders.  In  the 
preamble  that  accompanied  its  proposal, 
Treasury  stated  that  this  provision  is 


^  The  exemption  applies  to  (i)  agencies  and 
instrumentalities  of  Federal,  State,  local,  or  foreign 
governments;  (ii)  judges,  public  officials,  or  clerks 
of  courts  of  record  as  custodians  of  funds  in 
controversy  or  under  the  control  of  the  court;  (iii) 
aliens  who  are  ambassadors;  ministers;  career 
diplomatic  or  consular  officers;  naval,  military,  or 
other  attaches  of  foreign  embassies  and  legations; 
and  members  of  their  immediate  families:  (iv)  aliens 
who  are  accredited  representatives  of  certain 
international  organizations,  and  their  immediate 
families;  (v)  aliens  temporarily  residing  in  the 
United  States  for  a  period  not  to  exceed  180  days; 
(vi)  aliens  not  engaged  in  a  trade  or  business  in  the 
United  States  who  are  attending  a  recognized 
collie  or  university,  or  any  training  program 
supervised  or  conducted  by  an  agency  of  the 
Federal  Government;  (vii)  unincorporated 
subordinate  units  of  a  tax  exempt  central 
organization  that  are  covered  by  a  group  exemption 
letter;  (viii)  a  person  under  18  years  of  age,  with 
respect  to  an  account  opened  as  part  of  a  school 
thrift  savings  program,  provided  the  aimual  interest 
is  less  than  $10;  (ix)  a  person  opening  a  Christmas 
club,  vacation  club,  or  similar  installment  savings 
program,  provided  the  annual  interest  is  less  than 
$10;  and  (x)  non-resident  aliens  who  are  not 
engaged  in  a  trade  or  business  in  the  United  States. 


inconsistent  vdth  section  326  of  the  Act, 
which  requires  that  banks  verify  the 
identity  of  "any"  person  seeking  to  open 
an  account. 

In  addition.  Treasury  proposed 
deleting  §  103.34(b)(1)  which  requires  a 
bank  to  keep  "any  notations,  if  such  are 
normally  made,  of  specific  identifying 
information  verifying  the  identity  of  Uie 
signer  [who  has  signature  authority  over 
an  accoimt]  (such  as  a  driver's  license 
number  or  credit  card  nimiber)." 
Treasury  stated  that  the  quoted  language 
in  §  103.34(b)(1)  is  inconsistent  wdth  the 
proposed  requirements  of  §  103.121.  For 
this  reason.  Treasury,  imder  its  own 
authority,  proposed  to  delete  the  quoted 
language. 

Few  comments  were  received 
regarding  the  proposed  deletion  of  these 
provisions.  Some  commenters  agreed 
that  §  103.34(a)  should  be  deleted  if 
proposed  §  103.121  were  adopted.  One 
commenter  suggested  that  §  103.34(a) 
should  be  revised  to  achieve  the 
objectives  of  the  section  326  of  the  Act. 
One  commenter  representing  a  military 
bank  requested  continuance  of  the 
exemption  for  agencies  and 
instrumentalities  of  the  FedCTal 
government  that  will  permit  exemption 
of  commissaries,  exchanges  and  various 
military  organizations.  Another 
commenter  requested  maintenance  of 
the  exemption  for  government  entities, 
court  fimds,  unincorporated  units  of 
tax-exempt  organizations,  and  school 
thrift  programs. 

Treasury  has  determined  that  given 
the  more  comprehensive  requirements 
of  the  final  version  of  §  103.121,  there  is 
no  longer  a  need  for  §  103.34  (a).  A 
nvunber  of  the  exemptions  formerly  in 
§  103.34(a)  have  now  been  added  to 
§  103.121.  Other  exemptions  confUct 
with  the  language  and  intent  of  section 
326  of  the  Act  and  thus  were  not 
adopted  in  the  final  rule.  While 
§  103.34(a)  will  no  longer  be  needed 
once  the  final  rule  is  fiily  effective, 
withdrawing  the  provision  before 
October  1,  2003,  would  create  a  gap 
period  during  which  banks  would  not 
be  subject  to  a  rule  under  the  BSA 
requiring  a  customer  to  be  identified 
when  opening  an  account.  Because 
Treasury  and  the  Agencies  do  not 
believe  such  a  gap  period  would  be 
appropriate,  the  final  rule — rather  than 
withdrawing  §  103.34(a) — amends  the 
section  to  cut  off  its  applicability  on 
October  1,  2003,  when  §  103.121 
becomes  fully  effective.  ^^ 


By  contrast,  Treasury  no  longer 
believes  that  it  is  necessary  to  delete  the 
quoted  language  in  §  103.34(b),  which 
requires  a  bank  to  keep  "any  notations, 
if  such  are  normally  made,  of  specific 
identifying  information  verifying  the 
identity  of  (a  person  with  signature 
authority  over  an  account]  (such  as  a 
driver's  license  number  or  credit  card 
ntmiber).  '  The  definition  of  "customer" 
in  the  final  version  of  §  103.121  no 
longer  includes  a  signatory  on  an 
accoimt.  Therefore,  §  103.121  and 
§  103.34(b)(1)  are  not  inconsistent  and 
the  records  required  to  be  kept  in 
accordance  with  §  103.34(b)(1)  will  still 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  or  regulatory 
investigations  or  proceedkigs,  or  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  and  to 
protect  against  international  terrorism. 
Therefore,  the  proposal  to  delete  the 
quoted  language  in  §  103.34(b)(1)  is  not 
adopted  as  proposed. 

IV.  Technical  Amendment  to  31  CFR 
103.11(1) 

Section  103.11(j),  which  defines  the 
term  "deposit  account,"  contains  an 
obsolete  reference  to  the  definition  of 
"transaction  accoimt,"  which  is  defined 
in  §  103.11(hh).  Under  its  own 
authority.  Treasury  proposed  to  correct 
this  reference.  There  were  no  comments 
^  on  this  proposed  technical  correction. 
Therefore,  it  is  adopted  as  proposed. 

V.  Regulatory  Analysis 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  an  agency  must  either  prepare  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  for  a  final  rule  or  certify  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^^  See  5  U.S.C. 
604  and  605(b). 

Treasury  and  the  Agencies  have 
reviewed  the  impact  of  this  final  rule  on 
small  banks.  Treasury  and  the  Agencies 
certify  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

First,  Treasury  and  the  Agencies 
believe  that  banks  already  have 
implemented  prudential  business 
practices  and  anti-money  laundering 


^°  Appropriate  conforming  amendments  are  made 
to  §§  103.34(b)(ll)  and  (12)  to  add  a  cross-reference 
to  the  Internal  Revenue  Code  regarding  the  rules  for 
determining  what  constitutes  a  taxpayer 
identification  number. 


"The  RFA  defines  the  term  "small  entity"  in  5 
U.S.C.  601  by  reference  to  the  definitions  published 
by  the  Small  Business  Administration  (SBA).  The 
SEA  has  defined  a  "small  entity"  for  banking 
purposes  as  a  bank  or  savings  institution  with  lass 
than  SISO  million  in  assets.  See  13  CFR  121.201. 
The  NCUA  defines  "small  credit  union"  as  those 
under  Si  million  in  assets.  Interpretive  Ruling  and 
Policy  Statement  No.  87-2,  Developing  and 
Reviewing  Government  Regulations  (S2  FR  35231, 
September  18, 1987). 
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programs  that  include  most  of  the 
procedures  that  a  CIP  must  contain 
under  this  final  rule.  Banks  generally 
undertake  extensive  measures  to  verify 
the  identity  of  their  customers  as  a 
matter  of  good  business  practice.  In 
addition,  Federally  regulated  banks 
already  must  have  anti-money 
laundering  programs  that  include 
procedures  for  identification, 
verification,  and  documentation  of 
customer  information.  3'' 

Second,  although  the  final  rule 
contains  several  requirements  that  will 
be  new  to  banks  we  anticipate  that  the 
costs  of  implementing  these 
requirements  will  not  be  economically 
significant.  For  example,  the 
recordkeeping  requirements  in  the  final 
rule  may  impose  some  costs  on  banks  to 
the  extent  that  the  information  that  must 
be  maintained  is  not  already  collected 
and  retained.3^  Treasury  and  the 
Agencies  believe  that  the  compliance 
burden  is  miniipized  for  banks, 
including  small  banks,  because  the  final 
rule  vests  a  bank  with  the  discretion  to 
design  and  implement  appropriate 
recordkeeping  procediu'es,  including 
allowing  banks  to  maintain  electronic 
records  in  lieu  of  (or  in  combination 
with)  paper  records. 

The  section  of  the  final  rule  that 
requires  banks  to  check  lists  of  known 
and  suspected  terrorists  and  terrorist 
organizations  and  to  follow  Federal 
agency  directives  in  connection  with  the 
lists  is  also  a  new  requirement  that  will 
impose  nominal  burden,  once  Treasury 
and  the  Agencies  publish  lists  that 
banks  must  consult.  However,  no  such 
lists  have  been  issued  to  date.  Moreover, 
banks  already  must  have  procedures  to 
satisfy  other  similar  requirements.  For 
instance,  banks  already  have  to  ensure 
that  they  do  not  engage  in  transactions 
involving  designated  foreign  countries, 
foreign  nationals,  and  other  entities 
prohibited  under  OF  AC  rules.  See  31 
CFR  part  500.  We  also  imderstand  that 
many  banks,  including  small  banks,  use 
electronic  search  tools  to  check  Lists  ^9 
and  already  use  identity  verification 
software,  both  as  part  of  their  customer 
due  diligence  obligations  under  existing 


"  See  footnote  10. 

"  See,  e.g.,  identification  and  verification  of 
customers  in  connection  with  each  share  or  deposit 
account  opened  (31  CFR  103.34). 

3«  We  believe  that  most  banks  will  use  technology 
rather  than  manual  methods  to  check  lists.  OF  AC 
lists  are  generally  incorporated  into  bank  software 
and,  in  response  to  bank  inquiries,  Treasury  and  the 
Agencies  have  made  clear  that  banks  are  permitted 
to  share  the  lists  they  receive  pursuant  to  section 
314  of  the  Act  with  their  service  providers.  We 
expect  that  any  lists  provided  under  section  326  of 
the  Act  will  also  be  provided  under  the  same 
conditions. 


BSA  compliance  program  requirements 
and  to  detect  fraud. 

The  notice  provisions  of  the  rule  also 
are  new.  However,  they  are  very  flexible 
and,  as  written,  should  impose  only 
minimal  costs.  The  final  rule  permits  a 
bank  to  satisfy  the  notice  requirement 
by  choosing  from  a  variety  of  low-cost 
measures,  such  as  posting  a  sign  in  the 
lobby  or  on  its  website,  by  adding  it  to 
an  account  statement,  or  using  any  other 
form  of  written  or  oral  notice.  In 
addition,  the  amoimt  of  time  that  a  bank 
will  need  to  develop  its  notices  will  be 
minimal  as  the  final  rule  now  contains 
a  sample  notice. 

Treasury  and  tl\g  Agencies  believe 
that  the  flexibility  incorporated  into  the 
final  rule  will  permit  each  bank  to  tailor 
its  CIP  to  fit  its  own  size  and  needs.  In 
this  regard.  Treasury  and  the  Agencies 
believe  that  expenditures  associated 
with  establishing  and  implementing  a 
CIP  will  be  commensurate  with  the  size 
of  a  bank.  If  a  bank  is  small,  the  btirden 
to  comply  with  the  proposed  rule 
shoiUd  be  de  minimis. 

Most  commenters  on  the  proposed 
rule  stated  that  Treasmy  and  the 
Agencies  had  underestimated  the 
btu-den  imposed  by  the  proposed  rule. 
They  highlighted  aspects  of  the  proposal 
that  they  maintained  would  have 
imposed  excessive  burdens  and  would 
have  required  banks  to  alter  their 
current  practices.  Most  comments 
focused  on  the  proposed  provisions 
requiring  banks  to  verify  the  identify  of 
signatories  on  accounts,  to  keep  copies 
of  documents  used  to  verify  a 
customer's  identity,  and  to  retain 
identify  verification  records  for  five 
years  aJFter  an  account  is  closed. 

In  drafting  the  final  rule,  Treasiuy  and 
the  Agencies  have  either  eliminated  or 
minimized  the  most  significant  burdens 
identified  by  commenters.  In  response 
to  commenters,  for  example,  the  final 
rule  eliminates  signatories  from  the 
definition  of  "customer,"  no  longer 
reqmres  a  bank  to  keep  copies  of 
documents  used  to  verify  a  customer's 
identify,  and  reduces  the  universe  of 
records  that  must  be  kept  for  five  years 
after  an  accotmt  is  closed.  Treasury  and 
the  Agencies  have  taken  other  steps  that 
significantly  reduce  the  scope  of  the 
rule  and  burdens  of  the  rule.  Many  of 
these  burden-reducing  actions  are 
described  in  the  Paperwork  Reduction 
Act  discussion  below.*"  As  a  result  of 


these  changes,  the  final  rule  is  far  more 
flexible  and  less  burdensome  than  the 
proposed  rule  while  still  fulfilling  the 
statutory  mandates  enumerated  in 
section  326  of  the  Act. 

Finally,  Treastuy  and  the  Agencies 
did  consider  whether  it  would  be 
appropriate  to  exempt  small  banks  from 
the  requirements  of  the  rule.  We  do  not 
believe  that  an  exemption  for  small 
banks  is  appropriate,  given  the 
flexibility  built  into  tjie  rule  to  account 
for,  among  other  things,  the  differing 
sizes  and  resources  of  banks,  as  well  as 
the  importance  of  the  statutory  goals 
and  mandate  of  section  326.  Money 
laundering  can  occur  in  small  banks  as 
well  as  large  banks. 

B.  Paperwork  Reduction  Act 

Certain  provisions  of  the  final  rule 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  respondent  is 
not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 
Treasury  submitted  the  final  rule  to  the 
OMB  for  review  in  accordance  with  44 
U.S.C.  3507(d).  The  OMB  has  approved 
the  collection  of  information 
requirements  in  today's  rule  wider 
control  number  1506-0026. 


*°  In  addition  to  the  burden-reducing  measures 
discussed  in  the  Paperwork  Reduction  Act 
discussion,  other  changes  include: 

•  A  clarification  that  a  bank  must  verify  the 
customer'?Men(ity  using  the  identifying 
information  obtained.  The  proposed  rule  would 
have  required  the  bank  to  verify  all  identifying 
information.  The  elimination  of  the  requirement 
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that  a  bank  must  obtain  a  physical  and  a  mailing 
address  from  a  customer  opening  an  account.  Under 
the  final  rule,  the  bank  is  only  required  to  obtain 
a  physical  address. 

•  A  new  provision  that  permits  a  bank  to  rely  on 
another  financial  institution  to  perform  its  CIP 
under  certain  conditions.  This  provision  allows 
financial  institutions  that  share  a  customer  to  share 
customer  identification  and  verification  obligations 
and  to  reduce  the  cost  of  maintaining  duplicative 
records  required  by  the  recordkeeping  provisions  of 
the  final  rule. 

•  A  revised  provision  that  extends  to  customers 
who  are  individuals  the  exception  that  permits  a 
bank  to  open  an  account  for  a  customer  that  has 
applied  fbr,  but  has  not  received,  a  taxpayer 
identification  number. 

•  A  new  exemption  for  credit  card  accounts  from 
the  requirement  that  a  bank  obtain  identifying 
information  fit>m  the  customer  prior  to  opening  an 
account.  In  connection  with  credit  card  accounts, 

a  bank  is  permitted  to  obtain  identifying 
information  from  a  third  party  source  prior  to 
extending  credit. 

•  A  clarification  stating  that  the  government  will 
provide  lists  of  known  or  suspected  terrorists  and 
terrorist  organizations  to  banks.  Banks  will  not  be 
required  to  seek  out  this  information.  In  addition, 
the  rule  now  states  that  the  btmk  may  determine 
whether  a  customer  appears  on  the  list  within  a 
reasonable  time  after  the  account  is  opened,  unless 
it  is  required  to  do  so  earlier  by  another  Federal 
law,  regulation,  or  directive. 

•  A  transition  period  that  permits  banks  a  period 
of  several  months  to  comply  with  the  final  rule. 


Collection  of  Information  Under  the 
Proposed  Rule 

The  proposed  rule  applied  only  to  a 
financial  institution  that  is  a  "bank"  as 
defined  in  31  CFR  103.11(c),'«i  and  any 
foreign  branch  of  an  insured  bank.  The 
proposed  rule  required  each  bank  to 
establish  a  written  CIP  that  must 
include  recordkeeping  procedures 
(proposed  §  103.121(b)(3))  and 
procedures  for  providing  customers 
with  notice  that  the  bank  is  requesting 
information  to  verify  their  identity 
(proposed  §  103.121(b)(5)). 

The  proposed  rule  required  a  bank  to 
maintain  a  record  of  (1)  the  identifying 
information  provided  by  the  customer, 
the  type  of  identification  dociunent(s) 
reviewed,  if  any,  the  identification 
number  of  the  document(s),  and  a  copy 
of  the  identification  document(s);  (2)  the 
means  and  results  of  any  additional 
measures  undertaken  to  verify  the 
identity  of  the  customer;  and  (3)  the 
resolution  of  any  discrepancy  in  the 
identifying  information  obtained.  It  also 
required  these  records  to  be  maintained 
at  the  bank  for  five  years  after  the  date 
the  account  is  closed  (proposed 
§  103.121(b)(3)). 

The  proposed  rule  also  required  a 
bank  to  give  its  customers  "adequate 
notice"  of  the  identity  verification 
procedures  (proposed  §  103.121(b)(5)). 
The  proposed  rule  stated  that  a  bank 
could  satisfy  the  notice  requirement  by 
posting  a  sign  in  the  lobby  or  providing 
customers  with  any  other  form  of 
written  or  oral  notice. 

Collection  of  Information  Under  the 
Final  Rule 

The  final  rule,  like  the  proposed  rule, 
requires  banks  to  implement  reasonable 
procedures  to  (1)  maintain  records  of 
the  information  used  to  verify  a 
customer's  identity,  and  (2)  provide 
notice  of  these  procedures  to  customers. 
These  recordkeeping  and  disclosure 
requirements  are  required  imder  section 
326  of  the  Act.  However,  the  final  rule 
greatly  reduces  the  paperwork  burden 
attributable  to  these  requirements,  as 
described  below. 

The  final  rule  also  contains  a  new 
recordkeeping  provision  permitting  a 
bank  to  rely  on  another  financial 
institution  to  perform  some  or  all  its 
CIP,  under  certain  circumstances. 
Among  other  things,  the  other  financial 
institution  must  provide  the  bank  with 
a  contract  requiring  it  to  certify  annually 
to  the  bank  that  it  has  implemented  its 
anti-monery  laimdering  program,  and 
that  it  will  perform  (or  its  agent  will 


*'  This  definition  includes  banks,  thrifts,  and 
credit  unions. 


perform)  the  specified  requirements  of 
the  bank's  CIP. 

Response  to  Comments  Received 

We  received  approximately  500 
comments  on  the  proposed  rule.  Most  of 
the  commenters  specifically  mentioned 
the  recordkeeping  burden  associated 
writh  the  proposed  rule.  Some 
commenters  also  asked  Treasvuy  and  the 
Agencies  to  clarify  the  meaning  of 
"adequate  notice"  and  requested  that  a 
sample  notice  be  provided  in  the  final 
rule. 

Only  a  few  commenters  provided 
burden  estimates  of  additional  burden 
hours  that  would  result  ixvm  the 
proposed  rule.  However,  these  burden 
estimates  did  not  necessarily  focus  on 
the  recordkeeping  and  disclosure 
requirements  in  the  proposal  and  ranged 
from  200  extra  hours  per  year  to  9,000 
additional  hours.  Treasury  and  the 
Agencies  believe  that  the  final  rule 
substantially  addresses  the  concerns  of 
the  commenters.  Specific  concerns 
about  paperwork  burden  have  been 
addressed  as  follows: 

First,  the  recordkeeping  and 
disclosure  burden  are  minimized  in  the 
final  rule  because  Treasury  and  the 
Agencies  reduced  the  entire  scope  of  the 
final  rule,  by: 

•  Narrowing  and  clarifying  the  scope 
of  "account."  The  final  rule  specifically 
excludes  accounts  that  (1)  a  bank 
acquires  through  an  acquisition,  merger, 
purchase  of  assets,  or  assumption  of 
liabilities  from  a  third  party,  and  (2) 
accounts  opened  for  the  purpose  of 
participating  in  an  employee  benefit 
plan  established  pursuant  to  the 
Employee  Retirement  Income  Security 
Act  of  1974.  It  also  specifically  excludes 
wire  transfers,  check  cashing,  and  the 
sale  of  travelers  checks,  and  any  other 
product  or  service  that  does  not  lead  to 
a  "formal  banking  relationship"  from 
the  scope  of  the  rule; 

•  Narrowing  the  definition  of  "bank" 
covered  by  the  rule  to  exclude  a  bank's 
foreign  branches;  and 

•  Limiting  and  clarifying  who  is  a 
"customer"  for  purposes  of  the  final 
rule.  The  final  rule  now  defines 
"customer"  as  "a  person  that  opens  a 
new  accotmt"  making  clear  that  a 
person  who  does  not  receive  banking 
services,  such  as  a  person  whose  deposit 
or  loan  application  is  denied,  is  not  a 
customer.  The  definition  of  customer 
also  excludes  signatories  bom  the 
definition  of  "customer."  Moreover,  the 
final  rule  excludes  from  the  definition 
of  "customer"  the  following  readily- 
identifiable  entities:  A  financial 
institution  regulated  by  a  Federal 
fimctional  regulator;  a  bank  regulated  by 
a  state  bank  regulator;  and  governmental 


agencies  and  instrumentalities  and 
companies  that  are  publicly  traded  (i.e., 
entities  described  in  §  103.22{d)(2)(ii)- 
(iv)).  The  final  rule  also  excludes 
existing  customers  of  the  bank,  provided 
that  the  bank  has  a  reasonable  belief  that 
it  knows  the  true  identity  of  the 
person.''^ 

Second,  recordkeeping  burden  was 
further  reduced  by: 

•  Eliminating  tne  requirement  that  a  ' 
bank  keep  copies  of  any  dociunent  that 
it  relied  upon  in  order  to  verify  the 
identity  of  the  customer  and 
substituting  a  requirement  that  a  bank's 
records  need  ooly  include  "a 
description"  of  any  document  that  it 
relied  upon  in  order  to  verify  the 
identity  of  the  customer.  The  final  rule 
also  clarifies  that  the  records  need  only 
include  "a  description"  of  the  methods 
and  results  of  any  measure  undertaken 
to  verify  the  identity  of  the  customer, 
and  of  the  resolution  of  any  substantive 
discrepancy  discovered  when  verifying 
the  identifying  information  obtained, 
rather  than  any  documents  generated  in 
connection  with  these  measures;  and 

•  Reducing  the  length  of  time  that 
records  must  be  kept.  The  final  rule 
requires  tiiat  identifying  information  be 
kept  fbr  five  years  after  the  date  the 
accotmt  is  closed  (or  for  credit  card 
accounts,  five  years  after  the  accotmt  is 
closed  or  becomes  dormant).  All  other 
records  may  be  kept  for  five  years  after 
the  accoimt  is  opened. 

Third,  disclosure  burden  was  reduced 
by  providing  sample  language  that,  if 
appropriate  and  properly  provided,  will 
be  deemed  adequate  notice  to  a  bank's 
customer.  Disclostire  burden  also  was 
reduced  by  clarifying  the  term 
"adequate  notice." 

Treasury  and  the  Agencies  believe 
that  litUe  additional  burden  is  imposed 
as  a  result  of  the  recordkeeping 
requirements  ouUined  in  section 
103.121(b)(3),  because  the  type  of 
recordkeeping  required  by  the  final  rule 
is  a  usual  and  customary  business 
practice.  In  addition,  ba^s  already 
must  keep  similar  records  to  comply 
with  existing  regulations  in  31  CFR  part 
103  (see,  e.g.,  31  CFR  103.34,  requiring 
certain  records  for  each  deposit  or  share  . 
accoixnt  opened). 

Treasiuy  and  the  Agencies  believe 
that  nominal  burden  is  associated  with 
the  disclosure  requirement  outlined  in 
§  103.121(b)(5).  This  section  contains  a 
sample  notice  that  if  appropriate  and 


♦^The  proposed  rule  stated  that  the  identity  of  an 
existing  customer  would  not  need  to  be  verified  if 
the  bank  (1)  had  previously  verified  the  customer's 
identity  in  accordance  with  procedures  consistent 
with  the  proposed  rule,  and  (2)  continues  to  have 
a  reasonable  belief  that  it  knows  the  true  identity 
of  the  customer.  . 
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provided  in  accordance  with  the  final 
rule,  will  be  deemed  adequate  notice.  In 
addition,  it  continues  to  permit  banks  to 
choose  among  a  variety  of  low-cost 
methods  of  providing  adequate  notice 
and  to  select  the  least  burdensome 
method,  given  the  circumstances  imder 
which  customers  seek  to  open  new 
accounts. 

Treasury  and  the  Agencies  also 
believe  that  nominal  burden  is 
associated  with  the  new  recordkeeping 
requirement  in  §  103.121(b)(6).  This 
section  permits  a  bank  to  rely  on 
another  financial  institution  to  perform 
some  or  all  its  CIP  imder  certain 
conditions,  including  the  condition  that 
the  financial  institution  enter  into  a 
contract  with  the  bank  providing  that  it 
will  certify  annually  to  the  bank  that  it 
(1)  has  implemented  its  anti -money 
laundering  program  and  (2)  will  perform 
(or  its  agent  wiU  perform)  the  specified 
requirements  of  the  bank's  CIP.  Not  all 
banks  will  choose  to  rely  on  a  third 
party.  For  those  that  do,  the  minimal 
burden  of  retaining  the  certification 
described  above  should  allow  them  to 
reduce  net  binden  under  the  rule  by 
such  reliance. 

Binden  Estimates 

Treasury  and  the  Agencies  have 
reconsidered  the  burden  estimates 
published  in  the  proposed  rule,  given 
the  comments  stating  that  the  burdens 
associated  with  the  paperwork 
collections  were  luiderestimated. 
Having  done  so,  and  considering  the 
reduction  in  burden  taken  in  this  final 
rule,  Treasiuy  and  the  Agencies  have 
adjusted  their  estimates  of  the 
paperwork  burden  of  this  rule.  The 
binden  estimates  that  follow  are 
estimates  of  the  incremental  burden 
imposed  upon  banks  by  this  final  rule, 
recognizing  that  some  of  the 
requirements  in  this  rule  are  a  usual  and 
customary  practice  in  the  banking 
industry,  or  duplicate  other  regulatory 
requirements. 

The  potential  respondents  are 
national  banks  and  Federal  branches 
and  agencies  (CK^C  financial 
institutions);  state  member  banks  and 
branches  and  agencies  of  foreign  banks 
t      (Board  financial  institutions);  insiired 
state  noiunember  banks  (FDIC  financial 
institutions);  savings  associations  (OTS 
financial  institutions);  Federally  insured 
.  credit  unions  (NCUA  financial 
institutions);  and  certain  non-Federally 
regulated  credit  unions,  private  banks, 
and  trust  companies  (FinCEN 
institutions). 

Estimated  number  of  respondents: 

OCC:  2207. 

Board:  1240. 

FDIC:  5,500. 


OTS:  962. 

NCUA:  9.688. 

FinCEN:  2,460. 

Estimated  average  annual 
recordkeeping  burden  per  respondent: 
10  hoturs. 

Estimated  average  annual  disclosure 
burden  per  respondent:  1  hour. 

Estimated  total  annual  recordkeeping 
and  disclosure  burden:  242,627  hours. 

Treasury  and  the  Agencies  invite 
comment  on  the  accuracy  of  the  burden 
estimates  and  invite  suggestions  on  how 
to  further  reduce  these  burdens. 
Comments  should  be  sent  (preferably  by 
fax  (202-395-6974))  to  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1506- 
0026),  Washington,  DC  20503  (or  by  the 
Internet  to  jlackeyj@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  Ae  Internet 
at  the  addresses  previously  specified. 

Executive  Order  12866 

Treasury,  the  OCC,  and  OTS  have 
determined  that  the  final  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866  for  the  following 
reasons. 

The  rule  follows  closely  the 
requirements  of  section  326  of  the  Act. 
Moreover,  Treasury,  the  OCC,  and  OTS 
believe  that  national  banks  and  savings 
associations  already  have  procedures  in 
place  that  fulfill  most  of  the 
requirements  of  the  final  rule  because 
the  procedines  are  a  matter  of  good 
business  practice.  In  addition,  national 
banks  and  savings  associations  already 
are  required  to  have  BSA  compliance 
programs  that  address  many  of  the 
requirements  detailed  in  this  hnal  rule. 

At  the  proposed  rule  stage.  Treasury, 
the  OCC,  and  OTS  invited  national 
banks,  the  thrift  industry,  and  the  public 
to  provide  any  cost  estimates  and 
related  data  that  they  think  would  be 
useful  in  evaluating  the  overall  costs  of 
the  rule.  Most  of  the  cost  estimates 
provided  by  commenters  related  to  the 
requirements  in  the  proposed  rule  that 
banks  verify  the  identity  of  signatories 
on  accoimts,  keep  copies  of  documents 
used  to  verify  a  customer's  identity,  and 
retain  identity  verification  records  for 
five  years  after  an  accoimt  is  closed.  As 
described  in  the  preamble,  the  final  rule 
eliminates  signatories  from  the 
definition  of  "customer,"  and  no  longer 
requires  a  bank  to  keep  copies  of 
dociunents  used  to  verify  a  customer's 
identity.  The  final  rule  also  reduces  the 
imiverse  of  records  that  must  be  kept  for 
five  years  after  an  account  is  closed. 
Treasury,  the  OCC  and  the  OTS  have 
taken  oiher  steps  that  significantly 
reduce  the  scope  of  the  rule  and  the 


burden  of  the  rule.  These  burden- 
reducing  measures  are  described  in  the 
Paperwork  Reduction  Act  discussion 
and  Regulatory  Flexibility  Act 
discussion,  above.*' 

Listof  Sub|ects 

12CFRPart21 

Crime,  Ciurency,  National  banks, 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

12  CFR  Part  208 

Accoimting,  Agricultine,  Banks, 
banking.  Confidential  business 
information,  Crime,  Currency, 
Investments,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  211 

Exports,  Foreign  banking,  Holding 
companies.  Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  326 

Banks,  banking.  Currency,  Insured 
nonmember  banks.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
Recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

12  CFR  Part  748 

Credit  imions,  Crime,  and  Security 
measures. 

31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Govenunent  agencies).  Banks,  banking. 
Brokers,  Ciurency,  Foreign  banking, 
Foreign  ciirrencies,  Geunbling, 
Investigations,  Law  enforcement, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Securities. 

Department  of  the  Treasury 

31  CFR  Chapter  I 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the  pre- 
amble, part  103  of  title  31  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 
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*^  For  these  same  reasons,  and  consistent  with 
section  201  of  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4),  Treasury,  the  OTS  and  the 
CXX  have  also  determined  that  this  final  rule  will 
not  result  In  expenditures  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the  private 
sector  of  SlOO  million  or  more  in  any  one  year,  and 
therefore  the  rule  is  not  subject  to  the  requirements 
of  section  202  of  that  Act. 


PART  103-inNANaAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

■  1 .  The  authority  citation  for  part  103  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  531&-5332;  title  III, 
sees.  312,  313,  314,  319,  326,  352,  Pub  L. 
107-56, 115  Stat.  307. 

§103.11    [AmeiKtod] 

■  2.  Section  103.11(j)  is  amended  by 
removing  "paragraph  (q)"  and  adding 
"paragraph  (hh)"  in  its  place. 

§103.34    [Amended] 

■  3.  Section  103.34  is  amended  as  fol- 
lows: 

■  a.  By  amending  the  first  sentence  of 
paragraph  (a)(1)  to  add  the  words  "and 
before  October  1,  2003"  aftei;,the  words 
"May  31,  1978"  and  after  the  words 
"June  30,  1972"; 

■  b.  By  amending  paragraph  (b)(ll)  to 
add  the  words  "as  determined  under  sec- 
tion 6109  of  the  Internal  Revenue  Code 
of  1986"  after  the  words  "taxpayer 
identification  number;"  and 

■  c.  By  amending  paragraph  (b)(12)  to 
add  the  words  "as  determined  imder  sec- 
tion 6  i  09  of  the  Internal  Revenue  Code 
of  1986"  after  the  words  "taxpayer 
identification  number." 

■  2.  Subpart  I  of  part  103  is  amended  by 
adding  new  §  103.121  to  read  as  follows: 

§  1 03.1 21    Custonwr  Identif  ieation 
Programs  for  t>anks,  savings  associations, 
credit  unions,  and  certain  non-Federally 
regulated  banks. 

(a)  Definitions.  For  purposes  of  this 
section: 

{l){i)  Account  means  a  formal  banking 
relationship  established  to  provide  or 
engage  in  services,  dealings,  or  other 
financial  transactions  including  a 
deposit  account,  a  transaction  or  asset 
account,  a  credit  account,  or  other 
extension  of  credit.  Account  also 
includes  a  relationship  established  to 
provide  a  safety  deposit  box  or  other 
safekeeping  services,  or  cash 
management,  custodian,  and  trust 
services. 

(ii)  i4ccount  does  not  include: 

(A)  A  product  or  service  where  a 
formal  banking  relationship  is  not 
established  with  a  person,  such  as 
check-cashing,  wire  transfer,  or  sale  of 
a  check  or  money  order; 

(B)  An  accoimt  that  the  bank  acquires 
through  an  acquisition,  merger, 
purchase  of  assets,  or  assumption  of 
liabilities:  or 

(C)  An  account  opened  for  the 
purpose  of  participating  in  an  employee 
benefit  plan  established  under  the 


Employee  Retirement  Income  Security 
Act  of  1974. 

(2)  Bank  means: 

(i)  A  bank,  as  that  term  is  defined  in 
§  103.11(c),  that  is  subject  to  regulation 
by  a  Federal  functional  regulator;  and 

(ii)  A  credit  union,  private  bank,  and 
trust  company,  as  set  forth  in 
§  103.11(c),  that  does  not  have  a  Federal 
functional  regulator. 

(3)(i)  Customer  means: 

(A)  A  person  that  opens  a  new 
account;  and 

(B)  An  individual  who  opens  a  new 
account  for: 

(J)  An  individual  who  lacks  legal 
capacity,  such  as  a  minor;  or 

(2)  An  entity  that  is  not  a  legal  person, 
such  as  a  civic  club. 

(ii)  Customer  does  not  include: 

(A)  A  financial  institution  regulated 
by  a  Federal  functional  regulator  or  a 
bank  regulated  by  a  state  bank  regulator; 

(B)  A  person  described  in 

§  103.22(d)(2)(ii)  through  (iv);  or 

(C)  A  person  that  has  an  existing 
accoimt  with  the  bank,  provided  &at 
the  bank  has  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  person. 

(4)  Federal  functional  regulator  is 
defined  at  §  103.120(a)(2). 

(5)  Financial  institution  is  defined  at 
31  U.S.C.  5312(a)(2)  and  (c)(1). 

(6)  Taxpayer  identification  number  is 
defined  by  section  6109  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6109) 
and  the  Internal  Revenue  Service 
regulations  implementing  that  section 
(e.g.,  social  security  number  or 
employer  identification  number). 

(7)  U.S.  person  means: 

(i)  A  United  States  citizen;  or 
(ii)  A  person  other  than  an  individual 
(such  as  a  corporation,  partnership,  or 
trust),  that  is  established  or  organized 
under  the  laws  of  a  State  or  the  United 
States. 

(8)  Non-U. S.  person  means  a  person 
that  is  not  a  U.S.  person. 

(b)  Customer  Identification  Program: 
minimum  requirements. 

(1)  Zn  general.  A  bank  must 
implement  a  written  Customer 
Identification  Program  (CIP)  appropriate 
for  its  size  and  type  of  business  that,  at 
a  minimum,  includes  each  of  the 
requirements  of  paragraphs  (b)(1) 
through  (5)  of  this  section.  If  a  bank  is 
required  to  have  an  anti-money 
laundering  compliance  program  under 
the  regulations  implementing  31  U.S.C. 
5318(h),  12  U.S.C.  1818(s),  or  12  U.S.C. 
1786(q)(l),  then  the  OP  must  be  a  part 
of  the  anti-money  laundering 
compliance  program.  Until  such  time  as 
credit  unions,  private  banks,  and  trust 
companies  without  a  Federal  functional 
regulator  are  subject  to  such  a  program, 
their  CIPs  must  be  approved  by  their 
boards  of  directors. 


(2)  Identity  verification  procedures. 
The  CIP  must  include  risk-based 
procedures  for  verifying  the  identity  of 
each  customer  to  the  extent  reasonable 
and  practicable.  The  procedures  must 
enable  the  bank  to  form  a  reasonable 
belief  that  it  knows  the  true  identity  of 
each  customer.  These  procedures  must 
be  based  on  the  bank's  assessment  of  the 
relevant  risks,  including  those  presented 
by  the  various  types  of  accounts 
maintained  by  the  bank,  the  various 
methods  of  opening  accounts  provided 
by  the  bank,  the  various  types  of 
identifying  information  available,  and 
the  bank's  size,  location,  and  customer 
base.  At  a  minimum,  these  procedures 
must  contain  the  elements  described  in 
this  paragraph  (b)(2). 

(i)  Customer  information  required.  (A) 
In  general.  The  CIP  must  contain 
procedures  for  opening  an  account  that 
specify  the  identifying  information  that 
will  be  obtained  from  each  customer. 
Except  as  permitted  by  paragraphs 
(b)(2)(i)(B)  and  (C)  of  this  section,  the 
bank  must  obtain,  at  a  minimum,  the 
following  information  fi"om  the 
customer  prior  to  opening  an  account: 

(1)  Name; 

(2)  Date  of  birth,  for  an  individual; 

(3)  Address,  which  shall  be: 

ii)  For  an  individual,  a  residential  or 
business  street  address; 

Ui)  For  an  individual  who  does  not 
have  a  residential  or  business  street 
address,  an  Army  Post  Office  (APO)  or 
Fleet  Post  Office  (FPO)  box  number,  or 
the  residential  or  business  street  address 
of  next  of  kin  or  of  another  contact 
individual;  or 

Uii)  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership,  or  trust),  a  principal  place 
of  business,  local  office,  or  other 
physical  location;  and 

(4)  Identification  number,  which  shall 
be: 

(i)  For  a  U.S.  person,  a  taxpayer 
identification  number;  or 

[ii)  For  a  non-U.S.  person,  one  or  more 
of  the  following:  a  taxpayer 
identification  number;  passport  number 
and  country  of  issuance;  alien 
identification  card  number;  or  number 
and  country  of  issuance  of  any  other 
government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard. 

Note  to  paragraph  (b)(2KiKAM4K/i):  When 
opening  an  account  for  a  foreign  business  or 
enterprise  that  does  not  have  an 
identification  number,  the  bank  must  request 
alternative  government-issued 
documentation  certifying  the  existence  of  the 
business  or  enterprise. 

(B)  Exception  for  persons  applying  for 
a  taxpayer  identification  number. 
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Instead  of  obtaining  a  taxpayer 
identification  number  from  a  customer 
prior  to  opening  the  accoimt,  the  OP 
may  include  procedures  for  opening  an 
accoiuit  for  a  customer  that  has  applied 
for,  but  has  not  received,  a  taxpayer 
identification  niunber.  In  this  case,  the 
CIP  must  include  procedures  to  confirm 
that  the  application  was  filed  before  the 
customer  opens  the  accoimt  and  to 
obtain  the  taxpayer  identification 
niunber  within  a  reasonable  period  of 
time  after  the  account  is  opened. 

(C)  Credit  card  accounts.  In 
connection  with  a  customer  who  opens 
a  credit  card  account,  a  bank  may  obtain 
the  identifying  information  about  a 
customer  required  under  paragraph 
(b)(2)(i){A)  by  acquiring  it  from  a  third- 
party  source  prior  to  extending  credit  to 
the  customer. 

(ii)  Customer  verification.  The  CIP 
must  contain  procedures  for  verifying 
the  identity  of  the  customer,  using 
information  obtained  in  accordance 
with  paragraph  (b)(2)(i]  of  this  section, 
within  a  reasonable  time  after  the 
account  is  opened.  The  procedures  must 
describe  when  the  bank  will  use 
documents,  non-documentary  methods, 
or  a  combination  of  both  methods  as 
described  in  this  paragraph  (b)(2)(ii). 

(A)  Verification  through  documents. 
For  a  bank  relying  on  documents,  the 
CIP  must  contain  procedures  that  set 
forth  the  documents  that  the  bank  will 
use.  These  documents  may  include: 

(2)  For  an  individuaL  unexpired 
government-issued  identification 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard,  such  as  a  driver's  license  or 
passport;  and 

[2]  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership,  or  trust),  documents 
showing  the  existence  of  the  entity, 
such  as  certified  articles  of 
incorporation,  a  government-issued 
business  license,  a  partnership 
agreement,  or  trust  instrument. 

(B)  Verification  through  non- 
documentary  methods.  For  a  bank 
relying  on  non-documentary  methods, 
the  CIP  must  contain  procedures  that 
describe  the  non-documentary  methods 
the  bank  will  use. 

[1)  These  methods  may  include 
contacting  a  customer;  independently 
verifying  the  customer's  identity 
through  the  comparison  of  information 
provided  by  the  customer  with 
information  obtained  from  a  consumer 
reporting  agency,  public  database,  or 
other  source;  checking  references  with 
other  financial  institutions;  and 
obtaining  a  financial  statement. 

(2)  The  bank's  non-documentary 
procedures  must  address  situations 


where  an  individual  is  unable  to  present 
an  unexpired  government-issued 
identification  document  that  bears  a 
photograph  or  similar  safeguard;  the 
bank  is  not  familiar  with  the  documents 
presented;  the  account  is  opened 
without  obtaining  documents;  the 
customer  opens  the  account  without 
appearing  in  person  at  the  bank;  and 
where  the  bank  is  otherwise  presented 
with  circumstances  that  increase  the 
risk  that  the  bank  will  be  unable  to 
verify  the  true  identity  of  a  customer 
through  documents. 

(C)  Additional  verification  for  certain 
customers.  The  CIP  must  address 
situations  where,  based  on  the  bank's 
risk  assessment  of  a  new  account 
opened  by  a  customer  that  is  not  an 
individual,  Ihe  bank  will  obtain 
information  about  individuals  with 
authority  or  control  over  such  account, 
including  signatories,  in  order  to  verify 
the  customer's  identity.  This 
verification  method  applies  only  when 
the  bank  cannot  verify  the  customer's 
true  identity  using  the  verification 
methods  described  in  paragraphs 
{b)(2){ii)(A)  and  (B)  of  this  section. 

(iii)  Lack  of  verification.  The  CIP  must 
include  procedures  for  responding  to 
circumstances  in  which  the  bank  cannot 
form  a  reasonable  belief  that  it  knows 
the  true  identity  of  a  customer.  These 
procedures  should  describe: 

(A)  When  the  bank  should  not  open 
an  account; 

(B)  The  terms  under  which  a  customer 
may  use  an  account  while  the  bank 
attempts  to  verify  the  customer's 
identity; 

(C)  When  the  bank  should  close  an 
accoimt,  after  attempts  to  verify  a' 
customer's  identity  have  failed;  and 

(D)  When  the  bank  should  file  a 
Suspicious  Activity  Report  in 
accordance  with  applicable  law  and 
regulation. 

(3)  Recordkeeping.  The  CIP  must 
include  procedures  for  making  and 
maintaining  a  record  of  all  information 
obtained  under  the  procedures 
implementing  paragraph  (b)  of  this 
section. 

(i)  Required  records.  At  a  minimum, 
the  record  must  include: 

(A)  All  identifying  information  about 
a  customer  obtained  under  paragraph 
(b){2)(i)  of  this  section; 

(B)  A  description  of  any  document 
that  was  relied  on  under  paragraph 
(b)(2)(ii)(A)  of  this  section  noting  the 
type  of  document,  any  identification 
number  contained  in  the  document,  the 
place  of  issuance  and,  if  any,  the  date 
of  issuance  and  expiration  date; 

(C)  A  description  of  the  methods  and 
the  results  of  any  measures  undertaken 
to  verify  the  identity  of  the  customer 


under  paragraph  {b)(2)(ii){B)  or  (C)  of 
this  section;  and 

(D)  A  description  of  the  resolution  of 
any  substantive  discrepancy  discovered 
when  verifying  the  identifying 
information  obtained. 

(ii)  Retention  of  records.  The  bank 
must  retain  the  information  in 
paragraph  (b)(3)(i)(A)  of  this  section  for 
five  years  after  the  date  the  account  is 
closed  or,  in  the  case  of  credit  card 
accounts,  five  years  after  the  account  is 
closed  or  becomes  dormant.  The  bank 
must  retain  the  information  in 
paragraphs  {b)(3){i)(B).  (C),  and  (D)  of 
this  section  for  five  years  after  the 
record  is  made. 

(4)  Comparison  with  government  lists. 
The  CIP  must  include  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  Federal 
government  agency  and  designated  as 
such  by  Treasury  in  consultation  with 
the  Federal  functional  regulators.  The 
procedures  must  require  the  bank  to 
make  such  a  determination  within  a 
reasonable  period  of  time  after  the 
account  is  opened,  or  earlier,  if  requfred 
by  another  Federal  law  or  regulation  or 
Federal  directive  issued  in  connection 
with  the  applicable  list.  The  procedures 
must  also  require  the  bank  to  follow  all 
Federal  directives  issued  in  connection 
with  such  lists. 

(5)(i)  Customer  notice.  The  CIP  must 
include  procedures  for  providing  bank 
customers  with  adequate  notice  that  the 
bank  is  requesting  information  to  verify 
their  identities. 

(ii)  Adequate  notice.  Notice  is 
adequate  if  the  bank  generally  describes 
the  identification  requirements  of  this 
section  and  provides  the  notice  in  a 
manner  reasonably  designed  to  ensure 
that  a  customer  is  able  to  view  the 
notice,  or  is  otherwise  given  notice, 
before  opening  an  account.  For  example, 
depending  upon  the  manner  in  which 
the  account  is  opened,  a  bank  may  post 
a  notice  in  the  lobby  or  on  its  website, 
include  the  notice  on  its  account 
applications,  or  use  any  other  form  of 
written  or  oral  notice. 

(iii)  Sample  notice.  If  appropriate,  a 
bank  may  use  the  following  sample 
language  to  provide  notice  to  its 
customers: 

IMPORTANT  nsfPORMATION  ABOUT 
PROCEDURES  FOR  OPENING  A  NEW 
ACCOUNT 

To  help  the  government  fight  the  funding 
of  terrorism  and  money  laundering  activities, 
FederaJ  law  requires  all  financial  institutions 
to  obtain,  verify,  and  record  information  that 
identifies  each  person  who  opens  an  account. 

What  this  means  for  you:  When  you  open 
an  account,  we  will  ask  for  your  name. 
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address,  date  of  birth,  and  other  information 
that  will  allow  us  to  identify  you.  We  may 
also  ask  to  see  your  driver's  license  or  other 
identifying  documents. 

(6)  Reliance  on  another  financial 
institution.  The  CIP  may  include 
procedures  specifying  when  a  bank  will 
rely  on  the  performance  by  another 
financial  institution  (including  an 
affiliate)  of  any  procedures  of  the  bank's 
CIP,  with  respect  to  any  customer  of  the 
bank  that  is  opening,  or  has  opened,  an 
account  or  has  established  a  similar 
formal  banking  or  business  relationship 
with  the  other  financial  institution  to 
provide  or  engage  in  services,  dealings, 
or  other  financial  transactions,  provided 
that: 

(i)  Such  reliance  is  reasonable  under 
the  circumstances; 

(ii)  The  other  financial  institution  is 
subject  to  a  rule  implementing  31  U.S.C. 
5318(h)  and  is  regulated  by  a  Federal 
functional  regulator;  and 

(iii)  The  other  financial  institution 
enters  into  a  contract  requiring  it  to 
certify  annually  to  the  bank  that  it  has 
implemented  its  anti-money  laundering 
program,  and  that  it  will  perform  (or  its 
agent  will  perform)  the  specified 
requirements  of  this  bank's  CIP. 

(c)  Exemptions.  The  appropriate 
Federal  functional  regulator,  with  the 
concurrence  of  the  Secretary,  may,  by 
order  or  regulation,  exempt  any  bank  or 
type  of  account  from  the  requirements 
of  this  section.  The  Federal  functional 
regulator  and  the  Secretary  shall 
consider  whether  the  exemption  is 
consistent  with  the  purposes  of  the 
Bank  Secrecy  Act  and  with  safe  and 
sound  banking,  and  may  consider  other 
appropriate  factors.  The  Secretary  will 
make  these  determinations  for  any  bank 
or  type  of  account  that  is  not  subject  to 
the  authority  of  a  Federal  functional 
regulator. 

(d)  Other  requirements  unaffected. 
Nothing  in  this  section  relieves  a  bank 
of  its  obligation  to  comply  with  any 
other  provision  in  this  part,  including 
provisions  concerning  information  that 
must  be  obtained,  verified,  or 
maintained  in  coimection  with  any 
account  or  transaction. 

Dated:  April  28,  2005^. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

Dated:  April  17,  2003. 

In  concurrence: 

lohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

In  concuErence: 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  21,  2003. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

In  concurrence: 

By  order  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation  this 
16th  day  of  April,  2003. 
Valerie  J.  Best, 
Assistant  Executive  Secretary. 

In  concurrence: 

Dated:  April  9,  2003. 
James  E.  Gilleran, 

Director,  Office  of  Thrift  Supervision. 
In  concurrence: 

Dated:  April  7,  2003. 
Becky  Baker, 

Secretary  of  the  Board,  National  Credit  Union 
Administration. 

OfiBce  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
the  OCC  amends  chapter  I  of  title  12  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  21— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES, 
REPORTS  OF  SUSPICIOUS 
ACTIVITIES,  AND  BANK  SECRECY 
ACT  COMPUANCE  PROGRAM 

Subpart  C — Procedures  for  Monitoring 
Bank  Secrecy  Act  Compliance 

■  1.  The  authority  citation  for  part  21 , 
subpart  C,  continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  1818, 1881-1884 
and  3401-3422;  31  U.S.C.  5318. 

■  2.1n§21.21: 

■  A.  Revise  the  section  heading;  and 

■  B.  Revise  §  21.21(b)  to  read  as  follows: 

§  21 .21    Procedures  for  monitoring  Bank 
Secrecy  Act  (BSA)  compliance. 

***** 

(b)  Establishment  of  a  BSA 
compliance  program.  (1)  Program 
requirement.  Each  bank  shall  develop 
and  provide  for  the  continued 
administration  of  a  program  reasonably 
designed  to  assure  and  monitor 
compliance  with  the  recordkeeping  and 
reporting  requirements  set  forth  in 
subchapter  II  of  chapter  53  of  title  31, 
United  States  Code  and  the 
implementing  regulations  issued  by  the 
Department  of  the  Treasury  at  31  CFR 
part  103.  The  compliance  program  must 
be  written,  approved  by  the  bank's 
board  of  directors,  and  reflected  in  the 
minutes  of  the  bank. 

(2)  Customer  identification  program. 
Each  bank  is  subject  to  the  requirements 


of  31  U.S.C.  5318(1)  and  the 
implementing  regulation  jointly 
promulgated  by  the  OCC  and  the 
Department  of  the  Treasury  at  31  CFR 
103.121,  which  require  a  customer 
identification  program  to  be 
implemented  as  part  of  the  BSA 
compliance  program  required  under  this 
section. 


Dated:  April  17,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  II 
Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
the  Board  of  Governors  of  the  Federal 
Reserve  System  amends  12  CFR  Chapter 
n  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

■  1.  The  authority  citation  for  part  208 
continues  to  read  as  foUows: 

Authority:  12  U.S.C.  24,  24a.  36,  92a,  93a, 
248(a),  248(c),  321-338a,  371d,  461,  481-486, 
601,  611,  1814,  1816.  1818,  1820(d)(9), 
1823(1),  1828(6).  1831,  1831o,  1831p-l, 
1831r-l.  1831W,  1831x,  1835a,  1843(1),  1882, 
2901-2907,  3105,  3310,  3331-3351.  and 
3906-3909;  15  U.S.C.  78b.  781(b).  781(g), 
78l{i),  78o-4(c)(5),  78q,  78q-l,  and  78w;  31 
U.S.C.  5318;  42  U.S.C.  4012a.  4104a.  4104b,  . 
4106,  and  4128. 

■  2.  Revise  §  208.63(b)  to  read  as  follows: 

§  208.63    Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

*****' 

(b)  Establishment  of  BSA  compliance 
program.  (1)  Program  requirement.  Each 
bank  shall  develop  and  provide  for  the 
continued  administration  of  a  program 
reasonably  designed  to  ensure  and 
monitor  compliance  with  the 
recordkeeping  and  reporting 
requirements  set  forth  in  subchapter  II 
of  chapter  53  of  tide  31,  United  States 
Code,  the  Bank  Secrecy  Act,  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of  the 
Treasury  at  31  CFR  part  103.  The 
compliance  program  shall  be  reduced  to 
writing,  approved  by  the  board  of 
directors,  and  noted  in  the  minutes. 

(2)  Customer  identification  program. 
Each  bank  is  subject  to  the  requirements 
of  31  U.S.C.  5318(1)  and  the 
implementing  regulation  joindy 
promulgated  by  the  Board  and  the 
Department  of  the  Treasury  at  31  CFR 
103.121,  which  require  a  customer 
identification  program  to  be 
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implemented  as  part  of  the  BSA 
compliance  program  required  under  this 
section. 


PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

■  1 .  The  authority  citation  for  part  211  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq..  1818, 
1835a,  1841  et  seq..  3101  etseq.,  and  3901 
ef  seq.:  15  U.S.C.  6801  and  6805;  31  U.S.C. 
5318. 

■  2.  In  §  21 1.5,  add  new  paragraph  (m)  to 
read  as  follows: 

§  211 .5    Edge  and  agreement  corporations. 

***** 

(m)  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance- 

(1)  [Reserved] 

(2)  Customer  identification  program. 
Each  Edge  or  agreement  corporation  is 
subject  to  the  requirements  of  31  U.S.C. 
5318(1)  and  the  implementing  regulation 
jointly  promulgated  by  the  Board  and 
the  Department  of  the  Treasury  at  31 
CFR  103.121,  which  require  a  customer 
identification  program. 

■  3.  In  §  211.24,  add  new  paragraph  (j)  to 
read  as  follows: 

§ 211 .24    Approval  of  offices  of  foreign 
banks;  procedures  for  applications; 
standards  for  approval;  representative 
office  activities  and  standards  for  approval; 
preservation  of  existing  authority. 
***** 

( j)  Procedures  for  monitoring  Bank 
Secrecy  Act  compliance. 

(1)  [Reserved] 

(2)  Customer  identification  program. 
Except  for  a  federal  branch  or  a  federal 
agency  or  a  state  branch  that  is  insured 
by  the  FDIC,  a  branch,  agency,  or 
representative  office  of  a  foreign  bank 
operating  in  the  United  States  is  subject 
to  the  requirements  of  31  U.S.C.  5318(1) 
and  the  implementing  regiilation  jointly 
promulgated  by  the  Board  and  the 
Department  of  the  Treasury  at  31  CFR 
103.121,  which  require  a  customer 
identification  program. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  21,  2003. 
Jennifer  J.  )ohnson. 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  m 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
the  FDIC  amends  title  12,  chapter  III  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 


PART  326 — Minimum  Security  Devices 
and  Procedures  arul  Bank  Secrecy  Act 
Compliance 

■  1 .  The  authority  citation  for  part  326  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1813,  1815, 1817, 
1818,  1819  (Tenth),  1881-1883;  31  U.S.C. 
5311-5314  and  5316-5332.2. 

■  2.  Revise  §  326.8(b)  to  read  as  follows: 

§  326.8    Bank  Secrecy  Act  compliance. 

***** 

(b)  Compliance  procedures.  (1) 
Program  requirement.  Each  bank  shall  ' 
develop  and  provide  for  the  continued 
administration  of  a  program  reasonably 
designed  to  assure  and  monitor 
compliance  with  recordkeeping  and 
reporting  requirements  set  forth  in 
subchapter  II  of  chapter  53  of  title  31, 
United  States  Code  and  the 
implementing  regulations  issued  by  the 
Department  of  the  Treasury  at  31  CFR 
part  103.  The  compliance  program  shall 
be  written,  approved  by  the  bank's 
board  of  directors,  and  noted  in  the 
minutes. 

(2)  Customer  identification  program. 
Each  bank  is  subject  to  the  requirements 
of  31  U.S.C.  5318(1)  and  the 
implementing  regulation  jointly 
promulgated  by  the  FDIC  and  the 
Department  of  the  Treasury  at  31  CFR 
103.121,  which  require  a  customer 
identification  program  to  be 
implemented  as  part  of  the  Bank 
Secrecy  Act  compliance  program 
required  under  this  section. 
***** 

By  order  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation  this 
lethdayof  April,  2003. 
Valerie  J.  Best, 
Assistant  Executive  Secretary. 

Office  of  Thrift  Supervision 

12  CFR  Chapter  V 

Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
OTS  amends  title  12,  chapter  V  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  563— SAVINGS 
ASSOCIATIONS— OPERATIONS      . 

■  1.  The  authority  citation  for  part  563  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462,  1462a, 
1463,  1464,  1467a,  1468,  1817, 1820.  1828. 
18310.  3806;  31  U.S.C.  5318;  42  U.S.C.  4106. 

■  2.  In  §563.177: 

■  A.  Revise  the  section  heading;  and 

■  B.  Revise  paragraph  (b)  to  read  as  fol- 
lows: 


§  563.1 77    Procedures  for  monitoring  Bank 
Secrecy  Act  (BSA)  compliance. 

*        *        *        *        * 

(b)  Establishment  of  a  BSA 
compliance  program.  (1)  Program 
requirement.  Each  savings  association 
shall  develop  and  provide  for  the 
continued  administration  of  a  program 
reasonably  designed  to  assure  and 
monitor  compliance  with  the 
recordkeeping  and  reporting 
requirements  set  forth  in  subchapter  II 
of  chapter  53  of  title  31,  United  States 
Code  and  the  implementing  regulations 
issued  by  the  Department  of  the 
Treasury  at  31  CFR  part  103.  The 
compliance  program  must  be  written, 
approved  by  the  savings  association's 
board  of  directors,  and  reflected  in  the 
minutes  of  the  savings  association. 

(2)  Customer  identification  program. 
Each  savings  association  is  subject  to 
the  requirements  of  31  U.S.C.  5318(1) 
and  the  implementing  regulation  jointly 
promulgated  by  the  OTS  and  the 
Department  of  the  Treasury  at  31  CFR 
103.121,  which  require  a  customer 
identification  program  to  be 
implemented  as  part  of  the  BSA 
compliance  program  required  under  this 
section. 


Dated:  April  9,  2003. 
James  E.  Gilleran, 

Director,  Office  of  Thrift  Supervision. 

National  Credit  Union  Administration 
12  CFR  Chapter  VII 
Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  preamble, 
NCUA  amends  title  12,  chapter  VII  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  748— SECURITY  PROGRAM, 
REPORT  OF  CRIME  AND 
CATASTROPHIC  ACT  AND  BANK 
SECRECY  ACT  COMPUANCE 

■  1.  The  authority  citation  for  part  748  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a),  1786(q);  15 
U.S.C.  6801  and  6805(b);  31  U.S.C.  5311  and 
5318. 

■  2.  In  §748.2: 

■  A.  Revise  the  section  heading;  and 

■  B.  Revise  paragraph  (b)  to  read  as  fol- 
lows: 

§  748.2    Procedures  for  monitoring  Bank 
Secrecy  Act  (BSA)  compliance. 

***** 

(b)  Establishment  of  a  BSA 
compliance  program.  (1)  Program 
requirement.  Each  federally-insured 
credit  imion  shall  develop  and  provide 
for  the  continued  administration  of  a 
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program  reasonably  designed  to  assure 
and  monitor  compliance  with  the 
recordkeeping  and  recording 
requirements  set  forth  in  subchapter  n 
of  chapter  53  of  title  31,  United  States 
Code  and  the  implementing  regulations 
issued  by  the  Department  of  the 
Treasury  at  31  CFR  part  103.  The 
compliance  program  must  be  written, 
approved  by  the  credit  imion's  board  of 
directors,  and  reflected  in  the  minutes 
of  the  credit  union. 

(2)  Customer  identification  program. 
Each  federally-insured  credit  union  is 
subject  to  the  requirements  of  31  U.S.C. 
5318(1)  and  the  implementing  regulation 
jointly  promulgated  by  the  NCUA  and 
the  Department  of  the  Treasury  at  31 
CFR  103.121,  which  require  a  customer 
identification  program  to  be 
implemented  as  part  of  the  BSA 
compliance  program  required  under  this 
section. 


Dated:  April  7,  2003. 
Becky  Baker, 

Secretary  of  the  Board,  National  Credit  Union 

Administration. 

[PR  Doc.  03-11019  Filed  5-8-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47752,  File  No.  S7-25-02] 
DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN  1506-AA32 

Customer  Identification  Programs  for 
Broker-Dealers 

AGENCIES:  Financial  Crimes 
Enforcement  Network,  Treasury; 
Securities  and  Exchange  Commission. 
ACTION:  Joint  final  rule. 

summary:  The  Department  of  the 
Treasury,  through  the  Financial  Crimes 
Enforcement  Network  (FinCEN),  and  the 
Securities  and  Exchange  Commission 
are  jointly  adopting  a  final  rule  to 
implement  section  326  of  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
of  2001.  Section  326  requires  the 
Secretary  of  the  Treasury  to  jointly 
prescribe  with  the  Securities  and 
Exchange  Commission  a  regulation  that, 
at  a  minimum,  requires  brokers  or 
dealers  to  implement  reasonable 
procedures  to  verify  the  identity  of  any 
person  seeking  to  open  an  account,  to 
the  extent  reasonable  and  practicable;  to 


maintain  records  of  the  information 
used  to  verify  the  person's  identity;  and 
to  determine  whether  the  person 
appears  on  any  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  brokers  or 
dealers  by  any  government  agency.  This 
final  regulation  applies  to  brokers  or 
dealers  in  securities  except  for  brokers 
or  dealers  that  register  with  the 
Securities  and  Exchange  Commission 
solely  because  they  effect  transactions 
in  securities  futures  products. 
DATES:  Effective  Date:  This  rule  is 
effective  June  9,  2003. 

Compliance  Date:  Brokers  or  dealers 
subject  to  this  final  regulation  must 
comply  vdth  it  by  October  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Securities  and  Exchange  Commission: 
Division  of  Market  Regulation,  (202) 
942-0177  or  marketreg@sec.gov. 

Treasury:  Office  of  the  Chief  Counsel 
(FinCEN),  (703)  905-3590;  Office  of  the 
General  Counsel  (Treasury),  (202)  622- 
1927;  or  the  Office  of  the  Assistant 
General  Counsel  for  Banking  &  Finance 
(Treasury),  (202)  622-0480. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Section  326  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  President  Bush 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  Act  of  2001 
(USA  PATRIOT  Act  or  Act).i  Title  HI  of 
the  Act,  captioned  "International  Money 
Laimdering  Abatement  and  Anti- 
terrorist  Financing  Act  of  2001,"  adds 
several  new  provisions  to  the  Bank 
Secrecy  Act  (BSA).^  These  provisions 
are  intended  to  facilitate  the  prevention, 
detection,  and  prosecution  of 
international  money  laundering  and  the 
financing  of  terrorism.  Section  326  of 
the  Act  adds  a  new  subsection  (1)  to  31 
U.S.C.  5318  of  the  BSA  that  requires  the 
Secretary  of  the  Treasury  (Secretary  or 
Treasury)  to  prescribe  regulations 
"setting  forth  the  minimum  standards 
for  financial  institutions  and  their 
customers  regarding  the  identity  of  the 
customer  that  shall  apply  in  coimection 
with  the  opening  of  an  accoimt  at  a 
financial  institution." 

Section  326  applies  to  all  "financial 
institutions."  This  term  is  defined 
broadly  in  the  BSA  to  encompass  a 
variety  of  entities,  including  commercial 
banks,  agencies  and  branches  of  foreign 
banks  in  the  United  States,  thrifts,  credit 
unions,  private  banks,  trust  companies, 
brokers  and  dealers  in  securities. 


investment  companies,  futures 
commission  merchants,  insurance 
companies,  travel  agents,  pawnbrokers, 
dealers  in  precious  metals,  check- 
cashers,  casinos,  and  telegraph 
companies,  among  many  others.^ 

The  regulations  implementing  section 
326  must  require,  at  a  minimum, 
financial  institutions  to  implement 
reasonable  customer  identification 
procediu«s  for  (1)  verifying  the  identity 
of  any  person  seeking  to  open  an 
accoimt,  to  the  extent  reasonable  and 
practicable;  (2)  maintaining  records  of 
the  information  used  to  verify  the 
person's  identity,  including  name, 
address,  and  other  identifying 
information;  and  (3)  determining 
whether  the  person  appears  on  any  lists 
of  known  or  suspected  terrorists  or 
terrorist  organizations  provided  to  the 
financial  institution  by  any  government 
agency.  In  prescribing  these  regulations, 
the  Secretary  is  directed  to  take  into 
consideration  the  types  of  accounts 
maintained  by  different  types  of 
financial  institutions,  the  various 
methods  of  opening  accounts,  and  the 
types  of  identifying  information  that  are 
available. 

B.  Overview  of  Comments  Received 

On  Jidy  23,  2002,  Treasury  and  the 
SEC  jointly  proposed  a  rule  to 
implement  section  326  with  respect  to 
brokers  or  dealers  in  securities  (laroker- 
dealers).*  We  received  20  conunents  in 


•  Pub.  L.  107-56. 

2  31  U.S.C.  5311  ef  seq. 


3  See  31  U.S.C.  5312(a)(2),  5312(c)(1)(A).  For  any 
financial  institution  engaged  in  financial  activities  ' 
described  in  section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956,  the  Secretary  is  required  to 
prescribe  the  regulations  issued  under  section  326 
jointly  with  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift  Supervision,  and 
the  National  Credit  Union  Administration 
(collectively,  the  "banking  agencies"),  the 
Securities  and  Exchange  Commission  (Commission 
or  SEC),  and  the  Commodity  Futures  Trading 
Commission  (CFTC). 

*  Customer  Identification  Programs  for  Broiur- 
Dealers,  Securities  Exchange  Act  of  1934  Release 
No.  46192  (July  12,  2002),  67  FR  48306  (July  23, 
2002)  (NoUce  of  Proposed  Rulemaking  or  NPRM). 
Treasury  simultaneously  published  (1)  jointly  with 
the  banking  agencies,  a  proposed  rule  applicable  to 
banks  (as  defined  in  31  CFR  103.11(c))  and  foreign 
branches  of  insured  banks:  (2)  a  proposed  rule 
applicable  to  credit  unions,  private  banks  and  trust ' 
companies  that  do  not  have  a  federal  functional 
regulator;  (3)  jointly  with  the  SEC.  a  proposed  rule 
applicable  to  mutual  funds;  and  (4)  jointly  with  the 
OFTC.  a  proposed  rule  applicable  to  futiues 
commission  merchants  and  introducing  brokers. 
Customer  Identification  Programs  for  Banks, 
Savings  Associations,  and  Credit  Unions,  67  FR 
48290  (July  23.  2002);  Customer  Identification 
Programs  for  Certain  Banks  (Credit  Unions,  Private 
Banks  and  Trust  Companies)  That  Do  Not  Have  a 
Federal  Functional  Regulator,  67  FR  48299  (July  23, 
2002);  Customer  Identification  Programs  for  Mutual 
Funds,  IC-25657  (July  12,  2002),  67  FR  48318  (July 
23,  2002):  Customer  Identification  Pro^^ms  for 

Contiiiued 
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response  to  the  proposal. ^  Commenters 
included  broker-dealers,  financial 
services  holding  companies  and  trade 
associations.  Commenters  generally 
supported  the  proposal  but  suggested 
revisions. 

Fifteen  commenters  addressed  the 
proposed  rule's  definition  of 
"customer."  The  inclusion  in  the 
definition  of  persons  with  authority 
over  an  account  caused  the  greatest 
number  of  comments.  The  commenters 
provided  several  reasons  why  verifying 
this  class  of  persons  would  be  difficult. 
Many  suggested  using  a  risk-based 
approach.  Commenters  also  suggested 
that  the  definition  not  include  public 
companies,  government  agencies, 
investment  advisors,  investment  advisor 
sub-account  holders,  beneficiaries  of 
retirement  accounts,  or  persons  whose 
account  relationship  with  the  broker- 
dealer  was  limited  to  delivery-versus- 
payment  transactions. 

Twelve  commenters  addressed  the 
proposed  rule's  recordkeeping 
requirements.  The  primary  concern 
noted  was  the  requirement  to  retain 
copies  of  documents  used  to  verify  the 
identities  of  customers.  This  was  stated 
to  be  a  substantial  recordkeeping 
burden.  Commenters  suggested,  as  an 
alternative,  requiring  a  record  of  the 
type  of  document  used.  Some 
commenters  also  were  concerned  about 
the  requirement  that  these  records  be 
maintained  until  five  years  after  the 
accoimt  is  closed.  They  suggested 
shorter  retention  periods. 

Twelve  commenters  addressed  the 
effective  date  of  the  proposed  rule.  They 
suggested  varying  implementation 
periods  ranging  from  90  days  to  two 
years. 

Nine  commenters  addressed  the 
verification  requirement  in  the  proposed 
rule.  Several  commenters  suggested  that 
existing  customers  or  long-time 
acquaintances  need  not  be  verified. 
Others  suggested  additional  verification 
methods  such  as  using  legal  opinions 
and  annual  reports.  Two  commenters 
requested  clarification  that  broker- 
dealers  would  not  be  responsible  for 
verifying  the  validity  of  verification 
documents.  One  commenter  requested 
clarification  that  customers  could  be 


Futures  Commission  Merchants  and  Introducing 
Brokers.  67  FR  46328  (July  23,  2002).  Treasuiy,  the 
Commission,  the  CFTC,  and  the  banking  agencies 
received  approximately  500  comments  in  response 
to  these  proposed  rules.  Many  of  those  commenters 
raised  issues  similar  to  those  we  received  in 
connection  with  the  proposal  respecting  broker- 
dealer  customer  identification  programs. 

^  The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  SEC's  Public 
Reference  Room.  450  5th  Street,  NW.,  Washington. 
DC  (File  No.  S7-25-02). 


verified  using  both  docimientary  and 
non-documentary  methods. 

Seven  commenters  addressed  the 
proposed  rule's  definition  of  "account." 
Some  requested  that  the  definition  only 
apply  to  accounts  established  to  provide 
ongoing  services.  Others  suggested  that 
the  definition  should  not  include  the 
sale  of  mutual  fimds  or  variable  life 
products  on  a  subscription  way  basis  or 
dealer-to-dealer  delivery-versus- 
pa)rment  trainsactions. 

Seven  commenters  addressed  the 
proposed  rule's  customer  notice 
requirement.  Three  commenters 
suggested  that  the  rule  set  forth  model 
notice  language.  Two  conunenters 
suggested  that  the  rule  permit  notice  to 
be  given  within  a  reasonable  time  after 
the  accoiuit  is  opened. 

Six  commenters  addressed  the 
provision  in  the  proposed  rule 
permitting  reliance  between  clearing 
and  introducing  broker-dealers. 
Generally,  most  of  the  commenters 
suggested  the  provision  be  expanded  to 
allow  for  reliance  between  an  executing 
dealer  and  prime  broker  and  between  a 
broker-dealer  and  its  affiliates  and  other 
types  of  financial  institutions  such  as 
banks,  investment  advisers  and 
commodities  firms. 

Three  commenters  addressed  the 
requirement  to  collect  minimum  types 
of  identifying  information.  One 
suggested  that  the  rule  not  require  a 
residential  address  since  some  persons 
may  not  have  such  an  address.  One 
suggested  that  the  rule  allow  accounts  to 
be  opened  even  if  all  the  required 
identifying  information  is  not  obtained, 
provided  the  broker-dealer  has  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  customer.  One  suggested 
that  the  requirement  be  risk-based. 

Three  commenters  addressed  the 
requirement  to  check  customers  against 
terrorist  lists.  One  suggested  that 
FinCEN  act  as  a  clearinghouse  for  such 
lists.  One  suggested  that  the  rule 
identify  the  lists  that  must  be  checked 
and  specify  which  agencies  can  provide 
them.  One  suggested  permitting  the  lists 
to  be  checked  within  a  reasonable  time 
after  an  account  is  opened  and  that  the 
lists  be  provided  in  a  sijigle  electronic 
format. 

One  commenter  addressed  the 
proposed  rule's  definitions  of  "U.S. 
person"  and  "Non-U.S.  person."  The 
commenter  suggested  that  the  rule  use 
the  definitions  on  certain  Internal 
Revenue  Service  forms. 

One  commenter  expressed  concern  as 
to  whether  the  Fair  Credit  Reporting  Act 
(FCRA)  would  apply  to  verification 
database  searches.  It  requested  an 
exemption  irom  the  FCRA  for  such 
searches. 


We  have  modified  the  proposed  rule 
in  light  of  many  of  these  comments  and 
comments  made  with  respect  to  the 
customer  identification  and  verification 
rules  being  adopted  for  other  financial 
institutions.  The  section-by-section 
analysis  that  follows  discusses  the 
comments  and  the  modifications  that 
we  have  made  to  the  nde. 

C.  Codification  of  the  Joint  Final  Rule 

The  final  rule  is  being  issued  jointly 
by  Treasury,  through  FinCEN,  and  the 
SEC.  It  applies  to  any  person  that  is 
registered  or  required  to  be  registered 
with  the  Commission  as  a  broker  or 
dealer  imder  the  Securities  Exchange 
Act  of  1934  (Exchange  Act),^  except 
persons  who  register  solely  for  the 
purpose  of  effecting  transactions  in 
securities  futures  products.^  The 
substantive  requirements  of  this  joint 
final  rule  will  be  codified  as  part  of 
Treasiuy's  BSA  regidations  located  in 
31  CFR  Part  103.8  SEC  Rule  17a-8  » 
requires  broker-deeJers  to  comply  with 
all  reporting,  recordkeeping  and  record 
retention  requirements  under  the  BSA. 
The  final  rule  being  adopted  today  falls 
directly  within  the  scope  of  Rule  17a- 
8,  and  will  be  examined  for,  and 
enforced,  by  the  Commission  and 
appropriate  self-regulatory 
organizations. 

Final  rules  governing  the  applicability 
of  section  326  to  certain  other  financieil 
institutions,  including  banks,  thrifts, 
credit  unions,  mutual  fimds  and  futures 
commission  merchants,  are  being  issued 
separately.  Treasury,  the  SEC,  the  CFTC 
and  the  banking  agencies  consulted 
extensively  in  the  development  of  all 
joint  rules  implementing  section  326  of 
the  Act.  These  participating  agencies 
intend  the  effect  of  the  final  rules  to  be 
uniform  throughout  the  financial 
services  industry.  Treasury  intends  to 
issue  separate  rules  under  section  326 
for  certain  non-bank  financial 
institutions  that  are  not  regulated  by  one 
of  the  Federal  Functional  regulators. 

D.  Compliance  Date 

Many  commenters  requested  that 
broker-dealers  be  given  adequate  time  to 
develop  and  implement  the 
requirements  of  any  final  rule 
implementing  section  326.  The 
transition  periods  suggested  by 
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•15U.S.C.  77aetseq. 

''  Brokers  or  dealers  that  limit  their  securities 
business  to  ejecting  transactions  in  securities 
futures  products  may  register  with  the  Commission 
pursuant  to  15  U.S.C  78o(b)(ll).  These  persons  will 
be  subject  to  the  customer  identification  rule  being 
issued  by  the  CFTC. 

•The  regulation  will  be  codified  at  31  CFR 
103.122. 

•l7CFR240.17a-8. 


commenters  ranged  from  90  days  to  two 
years  after  the  publication  of  a  final 
rule.    Ji 

The  nnal  rule  modifies  various 
aspects  of  the  proposed  rule  and 
eliminates  some  of  the  requirements 
thaf  commenters  identified  as  being 
most  burdensome.  Nonetheless,  we 
recognize  that  some  broker-dealers  will 
need  time  to  develop  and  implement  the 
^  customer  identification  pro-am  (CIP) 
required  under  the  rule,  as  doing  so  may 
include  various  measures,  such  as 
training  staff,  reprinting  forms,  and 
programming  automated  systems. 
Accordingly,  although  this  rule  will  be 
effective  30  days  after  publication, 
broker-dealers  will  have  a  transition 
period  to  implement  the  rule.  Broker- 
dealers  must  fully  implement  their  CIPs 
under  the  final  rule  by  October  1 , 
2003.io| 


n.  The  Joint  Final  Rule 

A.  Section-by-Section  Analysis 
Section  103.122(a)    Definitions 

Section  103.122(a)(1)  Account.  We 
proposed  to  define  "accoimt"  as  any 
formal  business  relationship  with  a 
broker-dealer  established  to  effect 
financial  transactions  in  securities, 
including,  but  not  limited  to,  the 
purchase  or  sale  of  securities,  securities 
loan  and  borrowed  activity  or  the 
holding  of  securities  or  other  assets  for 
safekeeping  or  as  collateral. ^^ 

Four  commenters  suggested  that  the 
definition  of  "account"  incorporate  the 
concept  of  ongoing  relationstdps  to 
make  it  consistent  with  the  rules 
proposed  by  the  banking  agencies.  The 
bank  rules  limited  the  definition  of 
"account"  to  "ongoing  transactions"  to 
specifically  address  situations  where  a 
person  obtains  certain  services  or 
products  from  a  bank  such  as  cashing  or 
buying  a  check  or  purchasing  a  wire 
transfer  or  money  order.  In  the  final 
rules  being  issued  by  Treasury  and  the 
banking  agencies,  the  definition  of 
accoimt  no  longer  contains  the  term 
"ongoing."  Instead,  the  definition  of 
"account"  now  specifically  excludes 
these  types  of  products  or  services  or 
any  others  where  a  "formal  banking 
relationship"  is  not  established  with  the 
person.'' 2  They  are  being  excluded 
because,  standing  alone,  they  do  not 
establish  a  formal  banking  relationship. 
Moreover,  they  generally  are  covered  by 


'"The  CIP  rules  issued  by  the  other  Federal 
functional  regulators  also  have  an  implementation 
date  of  October  1 ,  2003. 

^'  The  proposed  rule  text  is  set  forth  in  the 
NPRM,  67  FR  at  48317. 

'^See  31  CFR  103.121(a)(1). 


Other  provisions  of  the  BSA."  Except  in 
conjunction  with  an  established 
securities  account,  broker-dealers  do  not 
offer  products  or  services  similar  to 
those  excluded  in  the  bank  rules.  Thus, 
we  did  not  include  the  term  "ongoing" 
in  the  definition  of  account  or  adopt  the 
specific  exclusion  included  in  the  bank 
rule.'* 

Two  commenters  requested 
clarification  as  to  whetlier  the  sale  of 
mutual  fund  shares  or  variable  life 
annuities  on  a  subscription  way  basis 
constituted  an  account  relationship, 
given  that  the  broker-dealer's  role  in  the 
transactions  could  be  considered 
limited.  We  believe  these  transactions 
can  give  rise  to  an  account  relationship 
and,  therefore,  have  not  excluded  them 
specifically  from  the  definition  of 
accoimt.  However,  changes  we  made  to 
the  reliance  and  recordkeeping  sections 
of  the  nde  address  many  of  the  concerns 
raised  by  these  commenters. '^ 

We  also  have  removed  the  word 
"business"  from  the  definition  of 
account.  This  change  is  made  to  clarify 
further  that  the  rule  applies  to 
relationships  established  for  the 
purpose  of  effecting  securities 
transactions  as  opposed  to  general 
business  dealings,  such  as  those 
established  in  connection  with  a  broker- 
dealer's  own  operations  or  premises. 

The  definition  of  "account"  in  the 
proposed  rule  contained  a  second 
sentence  setting  forth  examples  of  the 
types  of  accounts  that  would  constitute 
an  "accoimt"  for  the  purposes  of  the 
rule.'^  The  examples — cash  accounts, 
margin  accounts,  prime  brokerage 
accounts  and  accounts  established  to 
engage  in  securities  repurchase 
transactions — ^were  not  intended  to  be 
an  exhaustive  list.  These  types  of 
accounts  remain  "accounts"  for  the 
purposes  of  the  final  rule.  However,  the 
final  rule  text  no  longer  specifically 
cites  them  as  examples  in  order  to  make 
clear  that  the  list  was  not  exhaustive.  ^^ 

The  final  rule  now  contains  two 
exclusions  horn,  the  definition  of 
"account."  The  first  is  for  certain 
transferred  accounts.  ^^  The  Notice  of 
Proposed  Rulemaking  stated  that 
transfers  of  accounts  from  one  broker- 


)^  For  example,  31  CFR  103.29  requires  banks  to 
obtain  and  verify  identifying  information  of  any 
person  who  purchases  a  bank  check  or  draft, 
cashier's  check,  money  order  or  traveler's  check  of 
S3.000  or  more. 

"See  final  rule,  paragraph  (a)(l)(i). 

"The  changes — discussed  later  in  the  Release — 
permit  broker-dealers  to  rely  on  mutual  funds  to 
perform  the  OP  requirements  and  eliminate  the 
requirement  to  retain  a  copy  of  documents  used  to 
verify  the  identify  of  a  customer. 

»e  See  NPRM,  67  FR  at  48317. 

"See  final  rule,  paragraph  (a)(l)(i). 

"See  final  rule,  paragraph  (a)(l)(ii)(A). 


dealer  to  another  were  outside  the 
definition  of  "account"  for  purposes  of 
the  proposed  rule.*^  The  final  rule 
codifies  and  expands  this  exception,  by 
excluding  from  the  definition  of 
"account"  any  account  that  a  broker- 
dealer  acquires  through  an  acquisition, 
merger,  purchase  of  assets,  or 
assumption  of  liabilities.  Customers  do 
not  initiate  these  transfers  and, 
therefore,  the  accounts  do  not  fall 
within  the  scope  of  section  326.*° 
Transfers  may,  however,  fall  within  the 
broader  scope  of  the  anti-money 
laundering  program  rules  required 
under  section  352  of  the  USA  PATRIOT 
Act.2i  Accordingly,  in  developing  and 
implementing  programs  under  section 
352,  broker-dealers  should  consider 
situations  where  it  would  be 
appropriate  to  verify  the  identity  of 
customers  associated  with  transferred 
accounts. 22 

The  rule  also  now  excludes  from  the 
definition  of  "account"  accounts 
opened  for  the  purpose  of  participating 
in  an  employee  benefit  plan  established 
pursuant  to  the  Employee  Retirement 
Income  Security  Act  of  1974.23  Seven 
commenters  recommended  that  the  rule 
not  cover  these  types  of  accounts.  These 
accounts  are  less  susceptible  to  be  used 
for  the  financing  of  terrorism  and  money 
laundering  because,  among  other 
reasons,  they  are  funded  through  payroll 
deductions  in  connection  with 
employment  plans  that  must  comply 
with  federal  regulations.  These 
regulations  impose,  among  other 
requirements,  low  contribution  limits 
and  strict  distribution  requirements. 

Section  103.122(a)(2)  Broker-dealer. 
We  proposed  to  define  "broker-dealer" 
as  any  person  registered  or  required  to 


>9  See  NPRM,  Section  H.A.  67  FR  at  48307. 

20  Transfers  of  accounts  that  result  fi-om  an 
introducing  broker-dealer  changing  its  clearing  firm 
would  fall  within  this  exclusion.  However,  the 
introducing  firm  and  the  new  clearing  firm  would 
need  to  meet  the  requirements  in  paragraph  (b)(6) 
(such  as  entering  into  a  contract  and  providing 
certifications)  to  the  extent  they  intend  to  rely  on 
each  other  to  undertake  CIP  requirements  with 
respect  to  customers  that  open  accounts  after  the 
transfer. 

^'  Section  352  requires  brokers  and  dealers  to 
establish  anti-money  laundering  programs  that,  at  a 
minimum,  include  (1)  the  development  of  internal 
policies,  procedures,  and  controls:  (2)  the 
designation  of  a  compliance  officer;  (3)  an  ongoing 
employee  training  program;  and  (4)  an  independent 
audit  function  to  test  programs.  On  April  22.  2002, 
the  Commission  approved  rule  changes  submitted 
by  the  NASD  and  the  NYSE.  Exchange  Act  Release 
No.  45798  (April  22,  2002),  67  FR  20854  (April  26. 
2002).  These  rules  (NASD  Rule  3011  and  NYSE 
Rule  445)  set  forth  minimum  requirements  for  these 
programs. 

22  For  example,  it  may  be  appropriate  to  verify 
transferred  accountholders  if  the  accounts  are 
coming  bom  a  broker-dealer  that  was  found  to  have 
failed  to  establish  or  maintain  an  adequate  CIP. 

23  Final  rule,  paragraph  (a)(l)(ii)(Bl. 
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be  registered  with  the  Commission, 
except  persons  who  register  solely  to 
efiiect  transactions  in  securities  futures 
products.^*  There  were  no  comments  on 
this  definition  and  we  are  adopting  it  as 
proposed.25 

Section  103.122(a)(3)  Commission. 
We  proposed  to  define  "Commission" 
as  the  United  States  Securities  and 
Exchange  Commission.  ^^  There  were  no 
comments  on  this  definition  and  we  are 
adopting  it  as  proposed.^'' 

Section  103.122(a)(4)  Customer.  We 
proposed  "customer"  to  mean  any 
person  who  opens  a  new  account  with 
a  broker-dealer,  and  any  person  granted 
authority  to  effect  transactions  in  an 
account. 28  Fifteen  conunenters 
expressed  concern  about  the  proposed 
definition.  Nine  conunenters  suggested 
that  the  definition  not  include  persons 
with  authority  over  accoiuits.  Some 
suggested  that  these  persons  be 
excluded  from  the  definition  entirely 
while  others  proposed  using  a  risk- 
based  approach.  Seven  conunenters 
suggested  that  the  sponsors  of  employee 
benefit  plans  be  considered  customers, 
rather  than  the  beneficiaries.  Three 
conunenters  suggested  that  the 
definition  of  "customer"  exclude 
beneficiaries  of  trust  and  escrow 
accounts.  Three  conunenters  suggested 
that  the  definition  exclude  beneficiaries 
of  omnibus  accoimts.  Two  conunenters 
suggested  that  the  definition  exclude 
persons  who  are  allocated  portions  of 
delivery-versus-payment  securities 
transactions  at  the  direction  of  an 
investment  advisor.  One  commenter 
suggested  that  the  definition  may  not 
captiue  registered  owners  of  an  account 
if  someone  else  undertook  the  necessary 
steps  to  open  the  account  for  the 
owners.  One  commenter  suggested  that 
the  definition  exclude  banks, 
government  agencies  and  public 
companies.  We  have  addressed  most  of 
these  comments  and  other  issues 
through  revisions  to  the  definition  of 
customer  and  through  changes  made  to 
other  sections  of  the  rule. 

For  consistency  with  the  Act,  the  final 
rule  defines  "customer"  as  "a  person 
that  opens  a  new  account."  ^s  This 
means  the  person  identified  as  the 
accoiuitholder,  except  in  the  case  of 
minors  and  non-legal  entities.  It  does 
not  refer  to  persons  who  fill  out  the 
account  opening  paperwork  or  provide 
information  necessary  to  set  up  an 
account,  if  such  persons  are  not  the 


"See  NPRM.  67  FR  at  48317. 
**  See  final  rule,  paragraph  (a)(2). 
^See  NPRM.  67  FR  at  48317. 
"  See  final  rule,  paragraph  (a)(3). 
"See  NPRM,  67  FR  at  48317. 
'■  Final  rule,  paragraph  (a)(4)(i)(A). 


accountholder  as  well.  Thus,  under  this 
rule,  a  broker-dealer  is  not  required  to 
look  through  a  trust,  or  similar  account 
to  its  beneficiaries,  and  is  required  only 
to  verify  the  identity  of  the  named 
accountholder.3"  Similarly,  with  respect 
to  an  omnibus  account  established  by  an 
intermediary,  a  broker-dealer  is  not 
required  to  look  through  the 
intermediary  to  the  underljring 
beneficial  owners,  if  the  intermediary  is 
identified  as  the  accoimtholder.^' 

As  mentioned,  we  received  the 
greatest  number  of  comments  for 
defining  persons  with  authority  over  an 
accoiuit  as  "customers."  This 
component  of  the  companion  CIP  ndes 
proposed  for  banks,  mutual  funds  and 
commodities  firms  also  garnered  a  great 
deal  of  comment.  Conunenters  asserted 
that  the  proposal  in  this  respect  was 
overbroad  and  luiduly  burdensome,  and 
would  not  further  the  goals  of  the 
statute.^2  Some  conunenters  did 
acknowledge  that  a  risk-based  approach 
would  be  appropriate. 

After  revisiting  this  component  of  the 
"customer"  definition,  we  have 
determined  that  requiring  limited 
resources  to  be  expended  on  verifying 
the  identities  of  persons  with  authority 
over  accounts  could  interfere  with  a 
broker-dealer's  ability  to  focus  on 
identifying  customers  and  accounts  that 
present  a  higher  risk  of  not  being 
properly  identified.  Accordingly,  the 
final  rule  does  not  include  persons  with 
authority  over  accounts  in  the  definition 
of  "customer."  ^3  Instead,  paragraph 
{b)(2){ii){C)  of  the  final  rule  requires  a 
broker-dealer's  CIP  to  address  situations 
where  the  broker-dealer  will  take 
additional  steps  to  verify  the  identity  of 
a  customer  that  is  not  an  individual  by 


'"  However,  as  discussed  below,  under  paragraph 
(b)(2)(ii)(C)  of  the  final  rule,  a  broker-dealer,  based 
on  its  risk-assessment  of  a  new  account,  may  need 
to  take  additional  steps  to  verify  the  identity  of  a 
customer  that  is  not  an  individual,  such  as 
obtaining  information  about  persons  with  control 
over  the  account.  In  addition,  the  due  diligence 
procedures  required  under  other  provisions  of  the 
BSA  or  the  securities  laws  may  require  broker- 
dealers  to  look  through  to  owners  of  certain  types 
of  accounts. 

"  The  final  rule  does  not  affect  any  requirements 
under  17  CFR  240.17a-3(a)(9)  to  make  records  with 
respect  to  the  beneficial  owners  of  certain  accounts. 

'2  For  example,  conunenters  pointed  out  that 
corporations  and  other  entities  may  have  a 
substantial  number  of  individuals  authorized  to  act 
on  their  behalf,  and  that  administrative  personnel 
and  other  individuals  acting  on  the  entity's  behalf 
may  pose  a  minimal  risk  of  money  laundering, 
especially  when  the  entity  is  a  publicly  traded 
company.  Several  conunenters  emphasized  that 
requiring  an  individual  employee  to  disclose 
personal  information  to  all  of  the  employer's 
financial  institutions  may  be  an  unwarranted 
intrusion  into  the  privacy  of  those  individuals, 
increasing  their  risk  of  becoming  victims  of  identity 
theft. 

"  See  final  rule,  paragraph  (a)(4). 


seeking  information  about  individuals 
with  authority  or  control  over  the 
accoimt  in  order  to  verify  the  customer's 
identity. 

The  definition  of  "customer"  has  been 
revised  to  clarify  the  treatment  of 
minors  and  informal  groups  (non-legal 
entities)  with  a  common  interest  (e.g., 
civic  clubs). ^  In  the  case  of  a  minor  or 
informal  group,  the  "customer"  for 
purposes  of  the  rule  is  the  individual 
who  lindertakes  to  open  the  accoimt  in 
the  name  of  the  minor  or  the  group. 
Generally,  this  will  be  the  person  who 
fills  out  the  account  opening  paperwork 
and  provides  the  information  necessary 
to  set  up  the  account  in  the  name  of  the 
minor  or  group. 

In  order  to  make  the  rule  less 
burdensome,  the  final  rule  excludes 
fi'om  the  definition  of  "customer" 
certain  readily  identifiable  entities, 
including:  (1)  Financial  institutions 
regulated  by  a  federal  functional 
regulator;  (2)  banks  regulated  by  a  state 
bank  regidator;  and  (3)  persons 
described  in  section  103.22(d)(2)(ii)-{iv) 
of  the  BSA  regulations.  These  excluded 
persons  include  entities  such  as 
governmental  agencies  and 
instrumentalities  and  companies  that 
are  publicly  traded. ^s  The  definition  of 
"customer"  also  excludes  a  person  who 
has  an  existing  account  with  the  broker- 
dealer,  provided  that  the  broker-dealer 
has  a  reasonable  belief  that  it  knows  the 
true  identity  of  the  person. 

Section  103.122(a)(5)  Federal 
functional  regulator.  We  have  added  a 
definition  of  "Federal  functional 
regulator"  to  the  final  rule.^e  The  term 
is  used  in  connection  with  the  new 
provision  in  the  rule  allowing  broker- 
dealers  to  rely  on  certain  other  financial 
institutions.^^  One  of  the  requirements 
for  such  reliance  is  that  the  other 
financial  institution  be  regulated  by  a 
Federal  fimctional  regulator.  The  final 
rule  uses  the  definition  of  "Federal 
fimctional  regulator"  in  section 
103.120(a)(2)  of  the  BSA  regulations, 
meaning  each  of  the  banking  agencies, 
the  SEC  and  die  CFTC. 

Section  103.122(a)(6)  Financial 
institution.  We  hav^  added  a  definition 
of  "financial  institution"  to  the  final 
rule. 38  The  term  is  used  in  connection 
with  the  new  provision  in  the  rule 
allowing  broker-dealers  to  rely  on 


'^  See  final  rule,  paragraph  (a)(4)(i)(B). 

^^  See  final  rule,  paragraph  (a)(4)(ii).  Section 
103.22(d)(2)(iv)  exempts  publicly  traded  companies 
only  to  the  extent  of  their  domestic  operations. 
Accordingly,  a  broker-dealer's  CIP  will  apply  to  any 
foreign  ofiicesr  affiliates,  or  subsidiaries  of  such 
entities  that  open  new  accounts. 

^  Final  rule,  paragraph  (a)(5). 

^'  See  final  rule,  paragraph  (b)(6). 

"  Final  rule,  paragraph  (a)(6). 


certain  other  "financial  institutions." 
The  definition  of  "financial  institution" 
cross-references  the  BSA,  31  U.S.C. 
5312(a)(2)  and  (c)(1).  This  is  a  more 
expansive  definition  of  "financial 
institution"  than  that  in  section  103.11 
of  the  BSA  regulations,  and  includes 
entities  such  as  commodities  firms. 

Section  103.122(a)(7)  Taxpayer 
identification  number.  The  proposed 
rule  contained  a  definition  of  "taxpayer 
identification  number"  because  that 
term  is  used  later  in  the  rule  with 
respect  to  the  types  of  information 
broker-dealers  must  collect  from 
customers.  3^  The  term  was  defined  by 
referencing  the  provisions  of  section 
6109  of  the  Internal  Revenue  Code  of      ;• 
1986  and  the  regulations  of  the  Internal 
Revenue  Service  (IRS)  promulgated 
under  that  act.  There  were  no  comments 
on  this  approach  and,  therefore,  we 
have  adopted  it  as  proposed.''" 

Section  103.122(a)(8)    U.S.  Person  and 
§  103. 131(a)(9)    Non-U.S.  Person 

The  proposed  rule  defined  "U.S. 
person"  as  an  individual  who  is  a  U.S. 
citizen,  or  an  entity  established  or 
organized  under  the  laws  of  a  State  or 
die  United  States.*'  A  "non-U.S. 
person"  was  defined  as  a  person  who 
did  not  satisfy  either  of  these  criteria.''^ 
One  commenter  suggested  that  the 
definitions  of  "U.S.  person"  and  "non- 
U.S.  person"  should  comport  with  the 
definitions  in  certain  IRS  forms. 

We  believe  that  the  proposed       ,j 
definitions  of  "U.S.  person"  and  "hfon- 
U.S.  person"  are  better  standards  for 
purposes  of  this  final  nde  than  the  IRS 
definitions.  Adoption  of  the  IRS 
definition  of  "U.S.  pwrson"  would 
require  broker-dealers  to  distinguish 
among  various  tax  and  immigration 
categories  in  connection  with  any  type 


™  See  NPRM,  67  FR  at  4831 7. 

*"  See  final  rale,  paragraph  (a)(7). 

*'  The  proposed  rule  contained  a  definition  of 
"person"  that  cross-referenced  the  definition  in 
section  103.11(z)  of  the  BSA  regulations.  Since  the 
final  rule  is  being  codified  in  31  CFR  Part  103.  it 
will  incorporate  the  definition  in  section  103.11(z) 
without  the  need  for  a  specific  citation.  Therefore, 
the  citation  has  been  removed  from  the  final  rule. 
The  definition  of  "person"  in  section  103.11(z) 
applicable  to  the  final  rule  is:  "an  individual,  a 
corporation,  a  partnership,  a  trust  or  estate,  a  joint 
stock  company,  an  association,  a  syndicate,  joint 
venture,  or  other  unincorporated  organization  or 
group,  an  Indian  tribe  (as  that  term  is  defined  in  the 
Indian  Gaming  Regulatory  Act),  and  all  entities 
cognizable  as  legal  personalities." 

*^  As  described  in  greater  detail  below,  a  broker- 
dealer  is  generally  required  to  obtain  a  U.S. 
taxpayer  identification  number  fit>m  a  customer 
who  opens  a  new  account.  However,  if  the  customer 
is  a  non-U.S.  person  and  does  not  have  such  a 
number,  the  broker-dealer  may  obtain  an 
identificatkxi  number  from  some  other  form  of 
government-issued  document  evidencing 
nationality  or  residence  and  bearing  a  photograph 
or  similar  safeguard. 


of  account  that  is  opened.  Under  the 
proposed  definition,  a  broker-dealer  will 
not  necessarily  need  to  establish 
whether  a  potential  customer  is  a  U.S. 
citizen.  The  broker-dealer  will  have  to 
ask  each  customer  for  a  U.S.  taxpayer 
identification  number  (social  security 
number,  employer  identification 
number,  or  individual  taxpayer 
identification  number).  If  a  customer 
cannot  provide  one,  the  broker-dealer 
may  then  accept  alternative  forms  of 
identification.  Therefore,  the  definitions 
are  adopted  as  proposed.*^ 

Section  103.122(b)    Customer 
Identification  Pmgram:  Minimum 
Requirements 

Section  103.122(b)(1)    In  General 

We  proposed  to  require  that  each 
broker-dealer  establish,  document,  and 
maintain  a  written  CIP  as  part  of  its 
required  anti-money  laundering  (AML) 
program,**  and  that  the  procedures  of 
the  CIP  enable  the  broker-dealer  to  form 
a  reasonable  belief  that  it  knows  the  true 
identity  of  a  customer.'*^  The  CIP 
procedures  were  to  be  based  on  the  type 
of  identifying  information  available  and 
on  an  assessment  of  relevant  risk 
factors,  including  the  broker-dealer's 
size;  location  and  methods  of  opening 
accounts,  the  types  of  accounts 
maintained  for  customers  and  types  of 
transactions  executed  for  customers, 
and  the  broker-dealer's  reliance  on 
another  broker-dealer.*^ 

The  NPRM  discussed  these  risk 
factors  and  explained  that,  although  the 
rule  requires  certain  minimum 
identifying  information  and  suitable 
verification  methods,  broker-dealers 
should  consider  on  an  ongoing  basis 
whether  other  information  or  methods 
are  appropriate,  particidarly  as  they 
become  available  in  the  future.*'' 
Conunenters  generally  supported  the 
approach  of  the  proposed  general  CIP 
requirements. 

m  the  final  rule,  paragraph  (b)(1) 
continues  to  set  forth  the  general 
requirement  that  a  broker-dealer  must 
establish,  document,  and  maintain  a 
written  CIP  as  part  of  its  required  AML 
program.  It  now  provides  that  the  dP 
should  be  appropriate  for  the  broker- 
dealer's  size  and  business  and  that,  at  a 
minimum,  it  must  contain  the 
requirements  set  forth  in  paragraphs 
(b)(1)  through  (b)(5)  (which  are 
discussed  below).  The  final  rule  was  re- 
organized in  order  to  be  structurally 


*'  See  final  rule,  paragraphs  (a)(B)  and  (a)(9). 
"  NASD  Rule  301 1  and  NYSE  Rule  445  set  forth 
minimum  requirements  for  these  programs. 
«»  See  NPRM,  67  FR  at  48317. 
«W. 
«' See  NPRM,  Section  D.B,  67  FR  at  48307-48308. 


consistent  with  the  rules  being  issued 
by  the  banking  agencies.  Thus, 
requirements  that  had  been  set  forth  in 
paragraphs  (c),  (d),  (e),  (f),  (g)  and  (h)  in 
the  proposed  rule  are  now  contained  in 
paragraphs  (b)(2)  through  (b)(5)  of  the 
final  rule  to  the  extent  they  have  been 
adopted.*8  The  nde's  structure  was 
changed  in  order  to  avoid  causing 
confusion  by  having  different  looking 
rules  and  to  affirm  the  intent  of 
Treasury  and  the  Federal  functional 
regulators  that  all  the  CIP  rules  impose 
the  same  requirements. 

Finally,  the  reference  to  risk  foctors 
has  been  moved  to  paragraph  (b)(2)  of 
the  final  rule,  which  requires  broker- 
dealers  to  establish  identity  verification 
procedures.  This  change  was  made  to 
highlight  that  the  risk  factors  should  be 
considered  specifically  when 
developing  identification  verification 
procedures.*^ 

Section  103.122(b)(2)    Identity 
Verification  Procedures 

We  proposed  to  require'that  a  broker- 
dealer's  CIP  include  procedures  for 
verifying  the  identity  of  customers,  to 
the  extent  reasonable  and  practicable, 
using  information  specified  in  the  rule, 
and  that  such  verification  occur  within 
a  reasonable  time  before  or  after  the 
customer's  account  is  opened  or  the 
customer  is  granted  authority  to  effect 
transactions  with  respect  to  an 
account. 5*^  Conunenters  supported  these 
general  requirements,  although  several 
conunenters  recommended  greater  use 
of  a  risk-based  approach. 

The  final  rule  continues  to  strike  a 
balance  between  flexibility  and  detailed 
guidance,  and  we  are  adopting  the 
provisions  on  identity  verification 
procedures  substantially  as  proposed. ^i 
Under  the  final  rule,  a  broker-dealer's 
CIP  must  include  risk-based  procedures 
for  verifjdng  the  identity  of  each 
customer  to  the  extent  reasonable  and 
practicable.  ^2  Such  procedures  must 
enable  the  broker-dealer  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  each  customer.  ^^  The 
procedures  must  be  based  on  the  broker- 
dealer's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 


*"  Paragraph  Cb)(6)  of  the  final  mle  is  not  specified 
as  a  minimum  CIP  requirement  because  it  contains 
the  provisions  permitting  broker-dealers  to  rely  on 
another  financial  institution.  Reliance  under  this 
paragraph  is  optional. 

*'  The  other  requirements  of  the  final  rule — such 
as  providing  notice  to  customers,  checking 
government  lists,  and  recordkeeping — are  standard 
requirements  that  may  not  vary  depending  on  risk 
factors. 

"See  NPRM,  67  FR  at  48317. 

^1  See  final  rule,  paragraph  (b)(2). 

"W. 
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various  types  of  accounts  maintained  by 
the  broker-dealer,  the  various  methods 
of  opening  accounts  provided  by  the 
broker-dealer,  the  various  types  of 
identifying  information  available  and 
the  broker-dealer's  size,  location  and 
customer  base.^* 

Section  103.1 22(b)(2)(i)    Customer 
Information  Required 

The  proposed  rule  would  have 
required  a  broker-dealer's  CIP  to  require 
the  firm  to  obtain  certain  identifying 
information  about  each  customer, 
including,  at  a  minimum:  (1)  Name:  (2) 
date  of  birth,  for  a  natiual  person;  (3) 
certain  addresses;  ^^  and  (4) 
identification  number.  ^^  The  ^4PRM 
further  stated  that  in  certain 
circiunstances  a  broker-dealer  should 
obtain  additional  identifying 
information,  and  that  the  CIP  should  set 
forth  guidelines  regarding  those 
circumstances  and  the  additional 
information  that  should  be  obtained.^^ 

Three  commenters  submitted 
comments  on  the  required  information 
component  of  the  proposed  rule.  One 
commenter  pointed  out  that  certain 
persons  may  not  have  permanent 
residential  addresses  because  they  are 
military  personnel  living  overseas  or  are 
living  on  boats.  This  commenter 
suggested  the  nde  only  require  that  a 
mailing  address  be  obtained.  Another 
commenter  suggested  that  the  rule 
permit  broker-dealers  to  open  an 
accoimt  even  if  all  the  minimiun 
identifying  information  is  not  obtained, 
provided  the  broker-dealer  has  a 
reasonable  belief  that  it  knows  the 
customer's  true  identity.  The  final 
commenter  suggested  the  rule  be  risk- 
based  with  respect  to  the  required 
minimimi  information.  This  commenter 
also  stated  that  the  rule  should  require 
a  mailing  address  only. 

We  are  adopting  the  customer 
information  provisions  substantially  as 
proposed  with  changes  to  accommodate 
individuals  who  may  not  have  physical 
addresses. 58  We  believe  the  minimum 
required  information  is  collected  by 


"  We  proposed  to  require  broker-dealers  to  obtain 
residence  and  mailing  addresses  (if  different)  for  a 
natural  person,  or  principal  place  of  business  and 
mailing  address  (if  different)  for  a  person  other  than 
a  natural  person.  See  NPRM,  67  FR  at  48317. 

'"  We  proposed  to  require  broker-dealers  to 
obtain:  (1)  For  a  customer  that  is  a  U.S.  person,  a 
taxpayer  identification  number,  or  (2)  for  a 
customer  that  is  not  a  U.S.  person,  a  taxpayer 
identification  number,  passport  number  and 
country  of  issuance,  alien  identification  card 
number,  or  number  and  country  of  issuance  of  any 
ulher  government-issued  document  evidencing 
nationality  or  residence  and  bearing  a  photograph 
or  similar  safeguard.  See  NPRM,  67  FR  at  48317. 

"  See  NPRM.  Section  H.C,  67  FR  at  48308-48309. 

s»  Final  rule,  paragraph  (b)(2)(i)(A). 


most  broker-dealers  already,  is 
necessary  for  the  verification  process 
and  serves  an  important  law 
enforcement  function.  Accordingly, 
prior  to  opening  an  account,  a  broker- 
dealer  must  obtain,  at  a  minimum,  a 
customer's  (1)  name;  (2)  date  of  birth, 
for  an  individual;  (3)  address;  and  (4) 
identification  number.^^  The  address 
must  be  (1)  for  an  individual,  a 
residential  or  business  street  address,  or 
for  an  individual  who  does  not  have  a 
residential  or  business  street  address,  an 
Army  Post  Office  or  Fleet  Post  Office 
box  number,  or  the  residential  or 
business  street  address  of  next  of  kin  or 
another  contact  individual;  or  (2)  for  a 
person  other  than  an  individual,  a 
principal  place  of  business,  local  office 
or  other  physical  location.^" 

We  are  adopting  the  identification 
number  requirement  substantially  as 
proposed.^^  For  a  customer  that  is  a  U.S. 
person,  the  identification  number  is  a 
taxpayer  identification  number  (social 
security  number  or  employer 
identification  number).^^  por  a  customer 
that  is  not  a  U.S.  person,  the 
identification  number  is  one  or  more  of 
the  following:  A  taxpayer  identification 
number,  passport  number  and  country 
of  issuance,  alien  identification  card 
number,  or  number  and  country  of 
issuance  of  any  other  government- 
issued  document  evidencing  nationality 
or  residence  and  bearing  a  photograph 
or  similar  safeguard.^^  "This  provision 
provides  a  broker-dealer  with  some 
flexibility  to  choose  among  a  variety  of 
information  numbers  that  it  may  accept 
fix»m  a  non-U. S.  person.^  However,  the 
identifying  information  the  broker- 
dealer  accepts  must  permit  the  firm  to 
form  a  reasonable  belief  that  it  knows 
the  true  identity  of  the  customer. ^^ 


'«  Based  on  an  assessment  of  the  relevant  risk 
factors,  the  broker-dealer's  CIP  may  require  a 
customer  to  provide  additional  information  to 
establish  the  customer's  identity. 

«"  Final  rule,  paragraph  (b)(2)(i)(A)(3). 

»'  See  NPRM.  67  FR  at  48317. 

62  Final  rule,  paragraph  (b)(2)(i)(A){4). 

"W. 

6*  The  final  rule  provides  this  flexibility  because 
there  is  no  uniform  identification  number  that  non- 
U.S.  persons  would  be  able  to  provide  to  a  broker- 
dealer.  See  Treasury  Department,  "A  Report  to 
Congress  in  Accordance  with  Section  326(b)  of  the 
USA  PATRIOT  Act,"  October  21,  2002. 

6^  We  emphasize  that  the  rule  neither  endorses 
nor  prohibits  a  broker-dealer  from  accepting 
information  from  particular  types  of  identification 
documents  issued  by  foreign  governments.  The 
broker-dealer  must  determine,  based  upon 
appropriate  risk  factors,  including  those  discussed 
above,  whether  the  information  presented  by  a 
customer  is  reliable.  We  recognize  that  a  foreign 
business  or  enterprise  may  not  have  an 
identification  number.  Therefore  the  final  rule  notes 
that  when  opening  an  account  for  such  a  customer, 
the  broker-dealer  must  request  alternative 
government-issued  documentation  certifying  the 
existence  of  the  business  or  enterprise. 


The  proposed  nde  included  an 
exception  fit}m  the  requirement  to 
obtain  a  taxpayer  identification  number 
from  a  customer  opening  a  new 
account."^  The  exception  would  have 
allowed  a  broker-dealer  to  open  an 
account  for  a  person  that  has  applied 
for,  but  has  not  yet  received,  an 
employer  identification  number  (EIN).^^ 
We  are  adopting  an  expanded  version  of 
this  exception  in  the  final  nile.^^  As 
proposed,  the  exception  was  limited  to 
persons  that  are  not  natural  persons.^*' 
On  further  consideration,  we  have 
determined  that  it  is  appropriate  to 
expand  the  exception  to  include  natiu-al 
persons  who  have  applied  for,  but  have 
not  received,  a  taxpayer  identification 
number.^"  We  also  have  modified  the 
exception  to  reduce  the  recordkeeping 
burden.  The  proposed  rule  would  have 
required  the  broker-dealer  to  retain  a 
copy  of  the  customer's  application  for  a 
taxpayer  identification  number.  ^^  The 
final  rule  permits  the  broker-dealer  to 
exercise  discretion  to  determine  how  to 
confirm  that  a  person  has  filed  an 
application.^^ 

Section  103.122(b)(2)(ii)    Customer 
Verification 

We  proposed  to  require  that  a  broker- 
dealer's  CIP  include  procedures  for 
verifying  the  identity  of  customers,  to 
the  extent  reasonable  and  practicable, 
using  the  information  obtained  under 
the  rule. ''3  We  also  proposed  to  require 
such  verification  to  occur  within  a 
reasonable  time  before  x)r  after  the 
customer's  account  is  opened  or  the 
customer  is  granted  authority  to  effect 
transactions  with  respect  to  an 
account.  ^-^  The  NPRM  stated  that  a 
broker-dealer  need  not  verify  each  piece 
of  identifying  information  if  it  is  able  to 
form  a  reasonable  belief  that  it  knows 


"See  NPRM,  67  FR  at  48317. 

*'  This  position  is  analogous  to  that  in  regulations 
issued  by  the  Internal  Revenue  Service  (IRS) 
concerning  "awaiting-TTN  [taxpayer  identification 
number]  certificates."  The  IRS  permits  a  taxpayer 
to  furnish  an  "awaiting-TIN  certificate"  in  lieu  of 
a  taxpayer  identification  number  to  exempt  the 
taxpayer  bom  the  withholding  of  taxes  owed  on 
reportable  payments  (i.e.  interest  and  dividends)  on 
certain  accounts.  See  26  CFR  31.3406(g)-3. 

*"  See  final  rule,  paragraph  (b)(2)(i)(B). 

»"  In  the  NPRM,  v/e  explained  that  the  exception 
was  for  new  businesses  that  may  need  to  open  a 
brokerage  account  before  they  receive  an  EDM  fitim 
the  Internal  Revenue  Service.  See  NPRM.  Section 
II.C.  67  FR  at  48309. 

'"Final  rule,  paragraph  (b)(2)(i)(B). 

'>  See  NPRM,  67  FR  at  48317. 

'2  The  broker-dealer's  QP  must  include 
procedures  to  confirm  that  the  application  was  filed 
before  the  person  opens  the  account  and  to  obtain 
the  taxpayer  identification  number  within  a 
reasonable  period  of  time  after  the  account  is 
opened. 

"  See  NPRM,  67  FR  at  4831 7. 


the  customer's  identity  after  verifying 
only  certain  of  the  information.^"'  The 
NPRM  also  stated  that  the  flexibilify  to 
imdertake  verification  within  a 
reasonable  time  must  be  exercised  in  a 
reasonable  maimer.  ^^  It  noted  that 
verifications  too  far  in  advance  may 
become  stale  and  verifications  too  long 
after  the  fact  may  provide  opportunities 
to  launder  money  while  verification  is 
pending,  and  that  the  appropriate 
amount  of  time  may  depend  on  the  type 
of  account  opened,  whether  the 
customer  opens  the  account  in  person, 
and  the  type  of  identifying  information 
available. '^^ 

Five  commenters  suggested  that  the 
rule  should  not  require  existing 
customers  to  be  verified.  Two  of  these 
commenters  also  pointed  out  that  a 
second  account  is  not  created  when  a 
customer  changes  a  cash  accoimt  into  a 
margin  account.  Accordingly,  they 
argued  that  the  changing  of  a  cash 
account  into  a  margin  account  should 
not  be  considered  the  opening  of  a  new 
account.  As  discussed  above,  the 
definition  of  "customer"  in  the  final 
rule  has  been  changed  to  exclude 
persons  who  have  an  existing  accoimt  at 
the  broker-dealer,  provided  the  broker- 
dealer  has  a  reasonable  belief  that  it 
knows  the  customer's  true  identity. 
Accordingly,  broker-dealers  vrill  not  be 
required  to  Yerify  the  identities  of  such 
persons.  One  commenter  also  suggested 
that  the  rule  should  not  require  broker- 
dealers  to  verify  the  identities  of 
personal  acquaintances. 

The  final  rule  adopts  the  customer 
verification  requirements  substantially 
as  proposed,  with  modifications  that 
conform  this  provision  of  the  final  rule 
to  the  revised  definition  of  "customer," 
described  above.  The  final  rule  requires 
that  the  CIP  contain  procedures  for 
verifying  the  identity  of  the  customer, 
using  the  customer  information 
obtained  in  accordance  with  paragraph 
{b){2)(i),  within  a  reasonable  time  before 
or  after  the  account  is  opened.  ^^  The 
final  rule  does  not  require  the  identity 
of  a  person  granted  authority  to  effect 
transactions  in  an  account  to  be  verified. 

As  stated  in  the  NPRM,  broker-dealers 
must  reasonably  exercise  the  flexibility 
to  imdertake  verification  before  or  after 
an  account  is  opened.  The  amoimt  of 
time  may  depend  on  various  factors, 
such  as  the  type  of  account  opened, 
whether  the  customer  opens  the  account 


"NPRM.  Section  U.D,  67  FR  at  48309. 
'B/d. 

'•Final  rule,  paragraph  (b)(2)(ii). 


in-person,  and  the  type  of  identifying 
information  that  is  available.  ^^ 

The  final  rule  also  requires  that  a 
broker-dealOT's  CIP  include  procedures 
that  describe  when  the  firm  will  use 
documents,  non-documentary  methods, 
or  a  combination  of  both  to  verify 
customer  identities.^  Depending  on  the 
type  of  customer  and  the  method  of 
opening  an  account,  it  may  be  more 
appropriate  to  use  either  documentary 
or  non-documentary  methods,  and  in 
some  cases  it  may  be  appropriate  to  use 
both  methods.  The  CEP  should  set  forth 
guidelines  describing  when  documents, 
non-documentary  methods,  or  a 
combination  of  both  will  be  used.  These 
guidelines  should  be  based  on  the 
broker-dealer's  assessment  of  the 
relevant  risk  factors. 

Finally,  with  respect  to  the  comment 
on  personal  acquaintances,  we  believe  it 
would  be  inappropriate  to  provide 
special  treatment  for  such  customers. 
TTie  rule  is  sufficientfy  flexible  to  make 
their  verification  as  unobtrusive  as 
possible. 

Section  103.122(b)(2)(ii)(A)    Customer 
Verification — Through  Documents 

We  proposed  to  require  that  a  broker- 
dealer's  CIP  describe  documents  that  the 
firm  will  use  to  verify  customers' 
identities.B^  Suitable  documents  for 
verification  would  include:  (1)  For 
natural  persons,  unexpired  government- 
issued  identffication  evidencing 
nationality  or  residence  and  bearing  a 
photograph  or  similar  safeguard;  and  (2) 
for  persons  other  than  natural  persons, 
documents  showing  the  existence  of  the 
entity,  such  as  certified  articles  of 
incorporation,  a  government-issued 
business  license,  a  partnership 
agreement,  or  a  trust  instrument. 

Three  commenters  submitted 
comments  on  this  aspect  of  the  rule. 
Two  commenters  sought  clarification 
that  broker-dealers  will  not  be 
responsible  for  ensuring  the  validity  of 
verifying  documents.  One  commenter 
suggested  that  certificates  of  trust  and 
legal  opinions  should  be  suitable 
documents  for  verification. 

The  final  rule  attempts  to  strike  an 
appropriate  balance  between  the 
benefits  of  requiring  additional 
documentary  verification  and  the 
burdens  that  may  arise  from  such  a 
requirement.  The  final  rule  requires  a 


'"  It  is  possible,  however,  that  a  broker-dealer 
would  violate  other  laws  by  permitting  a  customer 
to  transact  business  prior  to  verifying  the 
customer's  identity.  See,  e.g.,  31  CFR  Part  500 
(regulations  of  Treasury's  Office  of  Foreign  Asset 
Control  prohibiting  transactions  involving 
designated  foreign  countries  or  their  nationals). 

»"  Final  rule,  paragraph  (b)(2)(ii). 

•>  See  NPRM.  67  FR  at  48317. 


broker-dealer's  CIP  to  contain 
procedures  that  set  forth  the  documents 
that  the  firm  will  use  for  verification.*^ 
Each  broker-dealer  will  conduct  its  own 
risk-based  analysis  of  the  types  of 
documents  that  it  believes  will  enable  it 
to  verify  the  true  identities  of  customers. 

In  light  of  recent  increases  in  identity 
theft  and  the  availability  of  fraudulent 
documents,  we  believe  that  the  value  of 
documentary  verification  is  enhanced 
by  redundancy.  The  rule  gives  examples 
of  types  of  documents  that  are 
considered  reliable.''^  However,  we 
encourage  broker-dealers  to  obtain  more 
than  one  type  of  documentary 
verification  to  ensure  that  it  has  a 
reasonable  belief  that  it  knows  the 
customer's  true  identity.  Moreover,  we 
encourage  broker-dealers  to  use  a 
variety  of  methods  to  verify  the  identity 
of  a  customer,  especially  when  the 
broker-dealer  does  not  have  the  ability 
to  examine  original  documents. 

The  final  rule  continues  to  include, 
without  significant  change,  an 
illustrative  list  of  identification 
documents.**  A  broker-dealer  may  use 
other  documents,  provided  they  allow 
the  firm  to  establish  a  reasonable  belief 
that  it  knows  the  true  identity  of  the 
customer.  In  addition  to  the  risk  factors 
described  in  paragraph  (b)(2),  the 
broker-dealer  should  take  into  account 
the  problems  of  authenticating 
documents  and  the  inherent  limitations  . 
of  documents  as  a  means  of  identity 
verification.  These  limitations  will 
affect  the  types  of  documents  that  will 
be  necessary  to  establish  a  reasonable 
belief  that  the  broker-dealer  knows  the 
true  identity  of  the  customer,  and  may 
require  the  use  of  non-documentary 
methods  in  addition  to  documents. 

Finally,  with  respect  to  the  comments 
on  ensuring  the  validity  of  documents, 
once  a  broker-dealer  obtains  and  verifies 
the  identity  of  a  customer  through  a 
document,  such  as  a  driver's  license  or 
passport,  the  firm  is  not  required  to  take 
steps  to  determine  whether  the 
document  has  been  validly  issued.  A 
broker-dealer  generally  may  rely  on 


^^  Final  rule,  paragraph  (b)(ii)(A). 

«3  Id.  Other  documents,  such  as  the  trust 
certificates  and  legal  opinions  suggested  by  one     , 
commenter,  also  may  be  appropriate  for 
verification.  The  list  in  the  rule  is  meant  to  be 
illustrative. 

"  For  an  individual,  these  documents  may 
include  unexpired  government-issued  identification 
evidencing  nationality  or  residence  and  bearing  a 
photograph  or  similar  safeguard,  such  as  a  driver's 
Ucense  or  passport.  Final  rule,  paragraph 
(b)(2)(ii)(A)(l).  For  a  person  other  than  an 
individual,  these  documents  may  include 
documents  showing  the  existence  of  the  entity, 
such  as  certified  articles  of  incorporation,  a 
govenunent-issued  business  license,  a  partnership 
agreement,  or  a  trust  instrument.  Final  rule, 
paragraph  (b)(2)(ii)(A)(2). 
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government  issued  identification  as 
verification  of  a  customer's  identity; 
however,  if  a  document  shows  obvious 
indications  of  fraud,  the  broker-dealer 
must  consider  that  factor  in  determining 
whether  it  can  form  a  reasonable  belief 
that  it  knows  the  customer's  true 
identity. 

Section  103.122(b)(2)(ii)(B)    Customer 
Verification — Through  Non- 
Documentary  Methods 

We  proposed  to  require  a  broker- 
dealer's  CIP  to  describe  the  non- 
docximentary  methods  the  broker-dealer 
would  use  to  verify  customers' 
identities  and  when  the  firm  would  use 
these  methods  in  addition  to,  or  instead 
of,  relying  on  documents.^s  We 
explained  that  the  proposed  rule 
allowed  the  exclusive  use  of  non- 
documentary  methods  because  some 
accounts  are  opened  by  telephone,  mail, 
or  over  the  Internet.**''  We  also  noted 
that,  even  if  the  customer  presents 
identification  documents,  it  might  be 
appropriate  to  use  non-documentary 
methods  as  well.^^ 

The  proposed  rule  provided  examples 
of  non-documentary  verification 
methods  that  a  broker-dealer  may  use, 
including:  Contacting  a  customer; 
independently  verifying  information 
through  credit  bureaus,  public 
databases,  and  other  sources;  and 
checking  references  with  other  financial 
institutions.  In  the  NPRM,  we  observed 
that  broker-dealers  may  wish  to  analyze 
whether  there  is  logical  consistency 
between  the  identifying  information 
provided,  such  as  the  customer's  name, 
street  address,  ZIP  code,  telephone 
niunber  (if  provided),  date  of  birth,  and 
social  security  number.*^ 

We  proposed  to  require  broker-dealers 
to  use  non-dociunentary  methods  when: 
(1)  A  customer  who  is  a  natural  person 
cannot  present  an  imexpired, 
government-issued  identification 
document  that  bears  a  photograph  or 
similar  safeguard;  (2)  the  broker-dealer 
is  presented  with  unfamiliar  dociunfents 
to  verify  the  identity  of  a  customer;  or 
(3)  the  broker-dealer  does  not  obtain 
documents  to  verify  the  identity  of  a 
customer,  does  not  meet  face-to-face 
with  a  customer  who  is  a  natural 
person,  or  is  otherwise  presented  with 
circumstances  that  increase  the  risk  the 
broker-dealer  will  be  unable  to  verify 
the  true  identity  of  a  customer  through 
documents. 89  In  the  NPRM,  we 
explained  that  we  recognize  that 


•»  See  NPRM,  67  FR  at  48317. 

"  See  NPRM,  Section  n.D.2,  67  FR  at  48310. 

"Id. 

''Id. 

"  See  NPRM,  67  FR  at  48317. 


identification  documents  may  be 
obtained  illegally  and  may  be 
fraudulent. 

In  light  of  the  recent  increase  in 
identity  theft,  we  encouraged  broker- 
dealers  to  use  non-documentary 
methods  even  when  the  customer  has 
provided  identification  documents.^o 

One  commenter  requested  that  we 
clarify  that  account  applicants  who  are 
not  physically  present  at  an  account 
opening  may  be  treated  under  the 
broker-dealer's  non-documentary 
verification  methods.^'  One  commenter 
sought  clarification  that  a  broker-dealer 
is  not  prohibited  from  using  both 
documentary  methods  in  conjunction 
with  non-documentary  methods. ^^  One 
commenter  suggested  that  public 
databases,  such  as  the  SEC's  EDGAR 
system,  should  be  considered  a  suitable 
source  of  non-documentary  verification. 
One  commenter  expressed  concern 
about  the  applicability  of  the  Fair  Credit 
Reporting  Act  (FCRA)  when  using  non- 
documentary  methods,  such  as  credit 
reports.93 

We  recognize  that  there  are  many 
scenarios  and  combinations  of  risk 
factors  that  broker-dealers  may 
encounter,  and  we  have  decided  to 
adopt  general  principles  that  are 
illustrated  by  examples,  in  lieu  of  a 
lengthy  and  possibly  unwieldy 
regulation  that  attempts  to  address  a 
wide  variety  of  situations  with 
particidarity.  Under  the  final  rule,  a 
broker-dealer  relying  on  non- 
documentary  verification  methods  must 
describe  them  in  its  CIP.S'*  The  final  rule 
includes  an  illustrative  list  of  methods, 
similar  to  the  list  that  was  included  in 
the  proposed  rule.  These  methods  may 
include:  (1)  Contacting  a  customer;  (2) 
independently  verifying  the  customer's 
identity  through  the  comparison  of 
information  provided  by  the  customer 
with  information  obtained  fi'om  a 
consumer  reporting  agency,  public 
database,95  or  other  source;  (3)  checking 
references  with  other  financial 
institutions;  and  (4)  obtaining  a 
financial  statement.^e  We  continue  to 


"See  NPRM,  Section  11.0.2,  67  FR  at  48310. 

^'  As  discussed  above,  non-documentary  methods 
may  be  used  in  any  circumstance. 

«W. 

*'  We  have  determined  that  there  is  no  statutory 
basis  to  shield  broker-dealers  from  FCRA 
requirements  with  respect  to  requirements  under 
the  final  rule. 

««  Final  rule,  paragraph  (b)(2)(ii)(B). 

"  We  do  not  Hst  the  specific  types  of  databases 
that  would  be  suitable  for  verification.  Thus,  in 
response  to  the  one  comment,  the  SEC's  EDGAR 
system  may  be  an  appropriate  means  of  undertaking 
non-documentary  verification.  Ultimately,  it  will 
depend  on  the  circumstances  and  the  broker- 
dealer's  assessment  of  the  relevant  risk  factors. 

"Final  rule,  paragraph  (b)(2Mu)(B)(l). 


recommend  that  broker-dealers  analyze 
whether  there  is  logical  consistency 
between  the  identifying  information 
provided,  such  as  the  customer's  name, 
street  address,  ZIP  code,  telephone 
niunber  (if  provided),  date  of  birth,  and 
social  security  number. 

The  final  rule  also  includes  a  list, 
similar  to  that  in  the  proposed  rule,  of 
circumstances  that  may  require  the  use 
of  non-documentary  procedures. ^^ 
Specifically,  non-dociunentary 
procedures  must  address  circumstances 
in  which:  (1)  An  individual  is  unable  to 
present  an  imexpired  government- 
issued  identification  document  that 
bears  a  photograph  or  similar  safeguard; 
(2)  the  broker-dealer  is  not  familiar  with 
the  dociunents  presented;  (3)  the 
account  is  opened  without  obtaining 
documents;  (4)  the  customer  opens  the 
account  without  appearing  in  person; 
and  (5)  the  circumstances  increase  the 
risk  that  the  broker-dealer  will  be 
imable  to  verify  the  true  identity  of  a 
customer  through  documents.^fl 

As  we  stated  in  the  NPRM,  because 
identification  documents  may  be 
obtained  illegally  and  may  be 
fraudulent,  and  in  light  of  the  recent 
increase  in  identity  theft,  we  encourage 
broker-dealers  to  use  non-documentary 
methods  even  when  the  customer  has 
provided  identification  documents. 

Section  103.122(b)(2)(W(C)    Customer 
Verification — Additional  Verification 
for  Certain  Customers 

As  described  earlier,  we  originally 
proposed  to  require  verification  of  the 
identity  of  any  person  authorized  to 
effect  transactions  in  a  customer's 
account.  Most  commenters  objected  to 
this  requirement,  and  it  does  not  appear 
in  the  final  rule.  For  the  reasons 
discussed  below,  however,  the  hile  does 
require  that  a  broker-dealer's  CIP 
address  the  circumstances  in  which  it 
will  obtain  information  about  such 
individuals  in  order  to  verify  a 
customer's  identity.^^ 

Treasury  and  the  SEC  believe  that, 
while  broker-dealers  may  be  able  to 
verify  the  majority  of  customers 
adequately  through  the  documentary  or 
non-documentary  verification  methods 
described  above,  there  may  be 
circumstances  when  these  methods  are 
inadequate.  The  risk  that  the  broker- 
dealer  will  not  know  the  customer's  true 
identity  may  be  heightened  for  certain 
types  of  accounts,  such  as  an  account 


97  Final  rule,  paragraph  (b)(2)(u)(B)(;). 

^  Id.  The  final  clause  acknowledges  that  there 
may  be  circumstances,  beyond  those  specifically 
described  in  this  provision,  when  a  broker-dealer 
should  use  non-documentary  verification 
procedures. 

"See  final  rule,  paragraph  (b)(2)(u)(C). 
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opened  in  the  name  of  a  corporation, 
partnership,  or  trust  that  is  created  or 
conducts  substantial  business  in  a 
jurisdiction  that  has  been  designated  by 
the  United  States  as  a  primary  money 
laundering  concern  or  has  been 
designated  as  non-cooperative  by  an 
international  body.  We  believe  that  a 
broker-dealer  must  identify  customers 
that  pose  a  heightened  risk  of  not  being 
properly  identified  and  that  a  broker- 
dealer's  CIP  must  prescribe  additional 
measures  that  may  be  used  to  obtain 
information  about  the  identity  of  the 
individuals  associated  with  the 
customer  when  standard  documentary 
or  non-documentary  methods  prove  to 
be  insufficient. 

The  final  rule,  therefore,  includes  a 
iiew  provision  on  verification 
procedures.  This  provision  requires  that 
the  CIP  address  circumstances  in  which, 
based  on  the  broker-dealer's  risk 
assessment  of  a  new  account  opened  by 
a  customer  that  is  not  an  individual,  the 
broker-dealer  also  will  obtain 
information  about  individuals  with 
authority  or  control  over  the  account, 
including  persons  authorized  to  effect 
transactions  in  the  account,  in  order  to 
verify  the  customer's  true  identity. 'o** 
This  additional  verification  method 
applies  only  when  the  broker-dealer 
cannot  adequately  verify  the  customer's 
true  identity  using  documentary  and 
non-documentary  verification 
methods.'"' 

Section  103.122(b)(2)(iii)    Lack  of 
Verification 

We  proposed  to  require  that  a  broker- 
dealer's  CIP  include  procedures  for 
responding  to  circumstances  in  which 
the  firm  cannot  form  a  reasonable  belief 
that  it  knows  the  true  identity  of  the 
customer.'°2'We  explained  in  the  NPRM 
that  the  CIP  should  specify  the  actions 
to  be  taken,  which  could  include  closing 
the  account  or  placing  limitations  on 
additional  purchases. '"^  We  also 
explained  that  there  should  be 
guidelines  for  when  an  account  v»dll  not 
be  opened  {e.g.,  when  the  required 
information  is  not  provided),  and  that 
the  CIP  should  address  the  terms  imder 
which  a  customer  may  conduct 
transactions  while  the  customer's 
identity  is  being  verified.'** 

We  did  not  receive  any  comments  on 
this  aspect  of  the  proposed  rule  and  the 


too  Id, 

•"'  A  broker-dealer  need  not  undertake  any 
additional  verification  if  it  chooses  not  to  open  an 
account  when  it  caiuot  verify  the  customer's  true 
identity  after  usin^  standard  documentary  and  non- 
docimieatary  verification  methods. 

'02  See  NPRM.  67  FR  at  48317. 

■03  See  NPRM,  Section  D.G,  67  FR  at  48310. 


final  rule  adopts  the  provision 
substantially  as  proposed.'"'  However, 
it  adds  a  description  of  recommended 
features  of  these  procedures,  based  on 
the  features  described  in  the  NPRM. 
Thus,  the  final  rule  states  that  the 
procedures  should  describe:  (1)  When 
the  broker-dealer  should  not  open  an 
account;  (2)  the  terms  under  which  a 
customer  may  use  an  account  while  the 
broker-dealer  attempts  to  verify  the 
customer's  identity;  (3)  when  the 
broker-dealer  should  file  a  Suspicious 
Activity  Report  (SAR)  in  accordance 
with  applicable  law;  and  (4)  when  the 
broker-dealer  should  close  an  account, 
after  attempts  to  verify  a  customer's 
identity  have  failed.'"^ 

Section  103.122(b)(3)    Recordkeeping 

Section  103.122(b)(3)(i)    Required 
Records 

We  proposed  to  require  broker-dealer 
CIPs  to  include  certain  recordkeeping 
procedures.  '°^  First,  the  proposed  ride 
would  have  required  that  a  broker- 
dealer  maintain  a  record  of  the 
identifying  information  provided  by 
customers.  Second,  if  a  broker-dealer 
relies  on  a  document  to  verify  a 
customer's  identity,  the  proposed  rule 
would  have  required  the  firm  to 
maintain  a  copy  of  the  document.  Third, 
the  proposed  rule  would  have  required 
broker-dealers  to  record  the  methods 
and  results  of  any  additional  measures 
undertaken  to  verify  the  identity  of 
customers.  Finally,  the  proposed  rule 
would  have  required  broker-dealers  to 
record  the  resolution  of  any  discrepancy 
in  the  identifying  information  obtained. 

Twelve  commenters  submitted 
comments  on  this  aspect  of  the  rule. 
Generally  they  objected  to  the 
requirement  to  maiotain  copies  of 
verification  documents  or  reports  of 
non-documentary  methods.  They  argued 
that  this  requirement  was  overly 
burdensome.  Two  coromenters 
requested  that  the  language  in  the 
proposed  rule  requiring  broker-dealers 
to  make  copies  that  "accurately  depict" 
the  documentary  records  be  harmonized 
with  the  CIP  rules  issued  by  the  other 
Federal  functional  regulators. 

We  have  reconsidered  and  modified 
the  recordkeeping  requirements  of  the 
rule.  The  final  rule  provides  that  a 
broker-dealer's  CIP  must  include 
procedures  for  making  and  maintaining 
records  related  to  verifying  customers. 
However,  the  final  rule  is  significandy 
more  flexible  than  the  proposed  rule. 
Under  the  final  rule,  a  broker-dealer 
must  still  make  a  record  of  the 


lospioai  fuie_  paragraph  (b)(2)(iii). 
">'  See  NPRM,  67  FR  at  48317. 


identifying  information  obtained  about 
each  customer.'""  However,  rather  than 
requiring  copies  of  verification 
documents,  the  final  rule  requires  that 
a  broker-dealer's  records  include  a 
description  of  any  document  that  the 
broker-dealer  relied  on  to  verify  the 
identity  of  the  customer,  noting  the  type 
of  document,  any  identification  niunber 
contained  in  the  docmnent,  the  place  of 
issuance,  and  the  issuance  and 
expiration  dates,  if  any.'"*  With  respect 
to  non-documentary  verification,  the 
final  rule  now  requires  the  records  to 
include  "a  description"  of  the  methods 
and  results  of  any  measures  undertaken 
to  verify  the  identity  of  the  customer."" 
The  final  rule  also  requires  a  record  of 
the  resolution  of  any  substantive 
discrepancy  discovered  when  verifying 
the  identifying  information  obtained.'" 
As  we  stated  in  the  NPRM,  nothing  in 
the  rule  modifies,  limits,  or  supersedes 
Section  101  of  the  Electronic  Signatures 
in  Global  and  National  Commerce 
Act.  "2  A  broker-dealer  may  use 
electronic  records  to  satisfy  the 
requirements  of  this  final  rule,  in 
accordance  with  guidance  that  the 
Commission  has  issued. "  ^ 

Section  103.122(b)(3)(ii)    Record 
Retention 

We  proposed  to  require  that  a  broker- 
dealer  retain  all  required  records  for  five 
years  after  the  account  is  closed.  Three 
commenters  expressed  concern  about 
this  aspect  of  the  proposal, 
recommending  that  the  recordkeeping 
period  be  shortened. 

Wc  believe  that,  by  eliminating  the 
requirement  that  a  broker-dealer  retain 
copies  of  documents  used  to  verify 
customer  identities,  the  final  rule 
'  addresses  many  of  the  commenters' 
concerns.  Nonetheless,  while  the 
identifying  information  provided  by 
customers  should  be  retained  as 
proposed,  there  is  littie  value  in 
requiring  broker-dealers  to  retain  the 
remaining  records  for  five  years  after  an 
account  is  closed,  because  this 
information  is  likely  to  grow  stale. 
Therefore,  the  final  rule  prescribes  a 


>(">  See  final  rule,  paragraph  (b)(3)(i)(A). 

'09  Final  rule,  paragraph  (b)(3)(i)(B). 

""Final  rule,  paragraph  (b)(3)(i)(C). 

"•  Final  rule,  paragraph  (b)(3)(i)(D).  In  response 
to  one  of  the  commenters,  we  limited  this 
requirement  to  "substantive"  discrepancies  to  make 
clear  that  records  would  not  have  to  be  made  in  the 
case  of  minor  discrepancies,  such  as  those  that 
might  be  caused  by  typographical  mistakes. 

'"Pub.  L.  106-229,  114  Stat.  464  (15  U.S.C. 
7001). 

"3  See  Commission  Guidance  to  Broker-dealers 
on  the  Use  of  Electronic  Storage  Media  Under  the 
Electronic  Signatures  in  Global  and  National 
Commerce  Act  of  2000  with  Respect  to  Rule  17a- 
4(f),  Exchange  Act  Release  No.  44238  (May  1,  2001), 
66  FR  22916  (May  7,  2001). 
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bifurcated  record  retention  schedule 
that  is  consistent  with  a  general  five- 
year  retention  requirement.  *^'*  Under 
the  final  rule,  the  broker-dealer  must 
retain  the  information  obtained  about  a 
customer  pursuant  to  paragraph 
(b)(3)(i){A)  for  five  years  after  the  date 
the  account  is  closed.''^  The  remaining 
records  required  under  paragraphs 
(b){3)(i)(B),  (C).  and  (D)  [i.e.,  information 
that  verifies  a  customer's  identity)  need 
only  be  retained  for  five  years  after  the 
record  is  made.  The  final  rule  provides 
that  these  records  otherwise  shall  be 
maintained  in  accordance  with  the 
provisions  of  the  broker-dealer 
recordkeeping  rule  (Rule  17a-4)."^ 

Section  103.122(b)(4)    Comparison 
With  Government  Usts 

We  proposed  to  require  that  a  broker- 
dealer's  CIP  have  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  prepared  by  any  federal 
government  agency  and  made  available 
to  the  broker-dealer."^  In  addition,  the 
proposed  rule  stated  that  broker-dealers 
must  follow  all  federal  directives  issued 
in  connection  with  such  lists. 

Two  conmienters  recommended  that 
the  final  rule  specify  which  government 
lists  must  be  checked  and  provide  a 
mechanism  for  communicating  that 
information  to  broker-dealers.  These 
commenters  also  suggested  that  all  such 
lists  be  consolidated  or  provided 
through  a  clearinghouse,  such  as 
FinCEN.  One  commenter  suggested  that 
the  rule  should  allow  for  the  lists  to  be 
checked  after  an  account  is  opened. 
Another  commenter  sought  clarification 
that  the  requirement  to  check  these  lists 
only  applied  to  the  broker-dealer  and 
not  its  siffiliates.i'* 

The  final  rule  states  that  a  broker- 
dealer's  CIP  must  include  procedures 
for  determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  federal 
government  agency  and  designated  as 
such  by  Treasury  in  consultation  with 
the  federal  functional  regulators.*'^ 


"*  See  Final  rule,  paragraph  (b)(3)(ii). 

"'The  Secretary  has  determined  that  the  records 
required  to  be  retained  under  section  326  of  the  Act 
have  a  high  degree  of  usefulness  in  criminal,  tax, 
or  regulatory  investigations  or  proceedings,  or  in 
the  conduct  of  intelligence  or  counterintelligence 
activities,  to  protect  against  international  terrorism. 

"•17CFR240.17a-4. 

"'  See  NPRM,  67  FR  at  48317. 

"'This  rule  only  applies  to  "broker-dealers"  as 
that  term  is  defined  in  the  rule.  However,  there  may 
be  cases  where  a  broker-dealer's  affiliate  is  subject 
to  a  QP  rule  issued  by  Treasury  and  one  of  the 
other  Federal  functional  regulators. 

"'Final  rule,  paragraph  (b)(4). 


Because  Treasury  and  the  federal 
functional  regulators  have  not  yet 
designated  any  such  lists,  the  final  rule 
cannot  be  more  specific  with  respect  to 
the  lists  that  broker-dealers  must 
check.  120  However,  broker-dealers  will 
not  have  an  affirmative  duty  under  this 
rule  to  seek  out  all  lists  of  known  or 
suspected  terrorists  or  terrorist 
organizations  compiled  by  the  federal 
government.  Instead,  they  will  receive 
notification  by  way  of  separate  guidance 
regarding  the  lists  that  they  must 
consult  for  purposes  of  this  provision. 

We  also  have  modified  this  provision 
to  give  guidance  as  to  when  a  broker- 
dealer  must  consult  a  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations.  The  final  rule  states  that 
the  CIP's  procedures  must  require  the 
broker-dealer  to  determine  whether  a 
customer  appears  on  a  list  "within  a 
reasonable  period  of  time"  after  the 
account  is  opened,  or  earlier  if  required 
by  another  federal  law  or  regulation  or 
by  a  federal  directive  issued  in 
connection  with  the  applicable  list.'^i 

The  final  rule  also  requires  a  broker- 
dealer's  CIP  to  include  procedures  that 
require  the  firm  to  follow  all  federal 
directives  issued  in  connection  with 
such  lists. 122  Again,  because  no  lists 
have  yet  been  designated  under  this 
provision,  the  final  rule  cannot  provide 
more  guidance  in  this  area. 

Section  103.1 22(b)(5)    Customer  Notice 

We  proposed  to  require  that  a  broker- 
dealer's  CIP  include  procedures  for 
providing  customers  with  adequate 
notice  that  the  firm  is  requesting 
information  to  verify  their  identities. '^s 
The  NPRM  stated  that  a  broker-dealer 
could  satisfy  that  notice  requirement  by 
generally  notifying  its  customers  about 
the  firm's  verification  procedures. 124  it 
stated  that  if  an  account  is  opened 
electronically,  such  as  through  an 
Internet  Web  site,  the  broker-dealer 
could  provide  notice  electronically. '^s 

Four  commenters  requested  model 
language  for  the  notice.  Two 
conunenters  suggested  that  the  rule 
allow  notice  to  be  given  within  a 


'™This  is  not  to  say,  however,  that  broker-dealers^ 
do  not  have  obligations  under  other  laws  to  screen 
their  customers  against  government  lists.  For 
example,  broker-dealers  already  should  have 
compliance  programs  in  place  to  ensure  they 
comply  with  Treasury's  Office  of  Foreign  Assets 
Control  rules  prohibiting  transactions  with  certain 
foreign  countries  or  their  nationals.  See  OF  AC'S 
Foreign  Assets  Control  Regulations  for  the 
Securities  Industry,  which  can  be  viewed  at  the 
following  Web  site:  http://www.ustreas.gqv/offices/ 
enforcement/ofac/regulations/tl  lfacsc.pdf. 

^"  Final  riile,  paragraph  (b)(4). 

>"  See  NPRM,  67  FR  at  48317. 
'"NPRM,  Section  H.F,  67  FR  at  48310. 


reasonable  time  after  the  account  is 
opened. 

Section  326  of  the  Act  provides  that 
the  regulations  issued  "shall  at  a 
minimum,  require  financial  institutions 
to  *   *   *  [give)  customers  *   *   * 
adequate  notice"  of  the  procedures  they 
adopt  concerning  customer 
identification.  Based  on  this  statutory 
requirement,  the  final  rule  requires  a 
broker-dealer's  CIP  to  include 
procedures  for  providing  customers 
with  adequate  notice  that  the  firm  is 
requesting  information  to  verify  their 
identities.  The  final  rule  provides 
additional  guidance  regarding  what 
constitutes  adequate  notice  and  the 
timing  of  the  notice  requirement.  The 
final  rule  states  that  notice  is  adequate 
if  the  broker-dealer  generally  describes 
the  identification  requirements  of  the 
final  rule  and  provides  notice  in  a 
manner  reasonably  designed  to  ensure 
that  a  customer  views  the  notice  before 
opening  an  account. '^e  xhe  final  rule 
states  that,  depending  on  how  an 
account  is  opened,  a  broker-dealer  may 
post  a  notice  in  the  lobby  or  on  its 
website,  or  use  any  other  form  of  oral  or 
written  notice,  such  as  a  statement  on 
an  account  application. '27  in  addition, 
the  final  rule  includes  sample  language 
that,  if  appropriate,  will  be  deemed 
adequate  notice  to  a  broker-dealer's 
customers  when  provided  in  accordance 
with  the  requirements  of  the  final 
rule. 128 

Section  103.122(b)(6)    Reliance  on 
Other  Financial  Institutions 

In  the  proposed  rule,  we  included  as 
a  risk  factor  a  broker-dealer's  reliance  on 
another  broker-dealer.  129  In  the  NPRM, 
we  stated  that  this  requires  an 
assessment  of  whether  the  broker-dealer 
can  rely  on  another  broker-dealer,  with 
which  it  shares  an  accoiuit  relationship, 
to  undertake  any  of  the  steps  required 
by  this  proposed  rule  with  respect  to  the 
shared  account,  i^o  We  stated  that  a 
shared  accoimt  means  an  accoimt 
subject  to  a  carrying  or  clearing 
agreement  governed  by  New  York  Stock 
Exchange  (NYSE)  Rule  382  or  National 
Association  of  Securities  Dealers,  Inc. 
(NASD)  Rule  3230  (i.e.,  a  customer 
account  introduced  by  a  correspondent 
broker-dealer  to  a  clearing  and  carrying 
broker-dealer). "I 

Six  commenters  submitted  a  variety  of 
comments  on  this  aspect  of  the 
proposed  rule  and  the  NPRM.  (^nerally. 


>»>  Final  nile,  paragraph  tbKS)(ii). 

""Final  rule,  paragraph  (b)(5)(iii). 

'"  See  NPRM,  67  FR  at  48317. 

'»NPRM.  Section  II.B,  67  FR  at  48307-48308. 

"» Id. 
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they  all  supported  expanding  the 
reliance  provision  beyond  the  confines 
of  a  clearing/introducing  broker-dealer 
relationship.  Some  suggested  allowing 
reliance  in  other  broker-dealer 
relationships,  such  as  that  between  a 
prime  broker  and  an  executing  broker. 
Some  also  suggested  permitting  broker- 
dealers  to  rely  on  other  types  of  entities, 
such  as  other  financial  institutions  or 
affiliates.  Two  commenters  also 
expressed  concern  with  the  degree  of 
liability  that  remained  vdth  a  broker- 
dealer  relying  on  another  broker-dealer. 

We  recognize  that  there  may  be 
circumstances  in  which  a  broker-dealer 
should  be  able  to  rely  on  the 
performance  by  another  financial 
institution  of  some  or  all  of  the  elements 
of  the  firm's  CIP.132  Therefore,  the  final 
rule  provides  that  a  broker-dealer's  CIP 
may  include  procedures  that  specify 
when  the  broker-dealer  will  rely  on  the 
performance  by  another  financial 
institution  (including  an  affiliate)  of  any 
procedures  of  the  firm's  CUP,  and 
thereby  satisfy  the  broker-dealer's 
obligations  imder  the  rule.i's  Reliance 
is  permitted  if  a  customer  of  the  broker- 
dealer  is  opening,  or  has  opened,  an 
account  or  has  established  a  similar 
relationship  with  the  other  financial 
institution  to  provide  or  engage  in 
services,  dealings,  or  other  financial 
transactions. 

In  order  for  a  broker-dealer  to  rely  on 
the  other  financial  institution,  (1)  such 
reliance  must  be  reasonable  under  the 
circumstances,  (2)  the  other  financial 
institution  must  be  subject  to  a  rule 
implementing  the  anti-money 
laundering  compliance  program 
requirements  of  31  U.S.C.  5318(h)  and 
be  regulated  by  a  federal  functional 
regulator,  and  (3)  the  other  financial 
institution  must  enter  into  a  contract 
with  the  broker-dealer  requiring  it  to 
certify  annually  to  the  broker-dealer  that 
it  has  implemented  an  anti-money 
laimdering  program  and  will  perform 
(or  its  agent  will  perform)  the  specified 
requirements  of  the  broker-dealer's  CIP. 
The  contract  and  certification  will 
provide  a  standard  means  for  a  broker- 
dealer  to  demonstrate  the  extent  to 
which  it  is  relying  on  another  financial 
institution  to  perform  its  CIP,  and  that 
the  other  institution  has,  in  fact,  agreed 


"'This  provision  of  the  rule  does  not  affect  the 
ability  of  a  broker-dealer  to  contractually  delegate 
the  implementation  and  operation  of  its  CIP  to  a 
service  provider  that  would  not  qualify  under  the 
reliance  provisions  of  paragraph  (b)(6).  However,  in 
such  a  case,  the  broker-dealer  remains  solely 
responsible  for  assuring  compliance  with  the  rule, 
and  therefore  must  actively  monitor  the  operation 
of  its  CIP  and  assess  its  effectiveness. 

^"  Final  rule,  paragraph  (b)(6). 


to  perform  those  functions."'*  If  it  is  not 
clear  from  these  documents,  a  broker- 
dealer  must  be  able  to  otherwise 
demonstrate  when  it  is  relying  on 
another  financial  institution  to  perform 
its  CIP  with  respect  to  a  particular 
customer.  The  broker-dealer  will  not  be 
held  responsible  for  the  failure  of  the 
other  financial  institution  to  fulfill 
adequately  the  broker-dealer's  CIP 
responsibilities,  provided  that  the 
broker-dealer  can  establish  that  its 
reliance  was  reasonable  and  that  it  has 
obtained  the  requisite  contracts  and 
certifications.  Treasiuy  and  the  SEC 
emphasize  that  the  broker-dealer  and 
the  other  financial  institution  upon 
which  it  relies  must  satisfy  all  of  the 
conditions  set  forth  in  this  final  rule.  If 
they  do  not,  then  the  broker-dealer 
remains  solely  responsible  for  applying 
its  own  CIP  to  each  customer  in 
accordance  with  this  rule. 

All  of  the  federal  functional  regulators 
are  adopting  comparable  provisions  in 
their  Cff  rules  to  permit  such  reliance. 
Furthermore,  the  federal  fimctional 
regulators  expect  to  share  information 
and  cooperate  with  each  other  to 
determine  whether  the  institutions 
subject  to  their  jiuisdiction  are  in 
compliance  with  the  reliance  provision 
of  this  rule. 

Section  103.122(c)    Exemptions  ' 

The  proposed  rule  provided  that  the 
Commission,  with  the  concurrence  of 
the  Secretary,  may  exempt  any  broker- 
dealer  that  registers  with  the 
Commission  pursuant  to  15  U.S.C.  78o 
and  78o-4."^  However,  it  excluded 
from  this  exemptive  authority  broker- 
dealers  that  register  pursuant  to  15 
U.S.C.  78o(b)(ll).  These  are  firms  that 
register  as  broker-dealers  solely  because 
they  deal  in  securities  futures  products. 
The  exemptive  authority  with  respect  to 
these  firms  will  be  in  the  rule  issued 
jointly  by  Treasiuy  and  the  CFTC.  The 
proposed  rule  provided  that  the 
Secretary,  with  the  concurrence  of  the 
Commission,  may  exempt  any  broker- 
dealer  that  registers  pursuant  to  15 
U.S.C  78o-5  [i.e.,  government  securities 
dealers). 

We  received  no  comments  on  this 
provision  in  the  proposed  rule  and  are 
adopting  it  substantially  as  proposed. '^e 


"*  A  broker-dealer  must  be  able  to  demonstrate 
that  the  other  financial  institution  has  a^:«ed  to 
perform  the  relevant  requirements  of  the  broker- 
dealer's  CIP,  regardless  of  whether  the  other 
financial  institution  is  an  affiliate  or  a  non-affiliate. 
Accordingly,  the  contract  and  certification 
requirement  in  the  final  rule  applies  equally  to 
affiliate  and  non-affiliate  reliance. 

>"  See  NPRM,  67  FR  at  48317. 

"•Final  rule,  paragraph  (c).  The  refierence  to 
firms  that  register  under  15  U.S.C.  78o(b)(ll)  has 


Section  103.122(d)    Other 
Requirements  Unaffected 

The  final  nde  includes  a  provision, 
parallel  to  that  in  CIP  rules  adopted  by 
the  other  Federal  functional  regulators, 
to  the  effect  that  nothing  in  the  rule 
shall  be  construed  to  relieve  a  broker- 
dealer  of  its  obligations  to  obtain,  verify, 
or  maintain  information  that  is  required 
by  another  regulation  in  Part  103, i^"  In 
addition,  broker-dealers  continue  to  be 
subject  to  existing  seciuities  law 
requirements,  which  may  have  different 
or  more  rigorous  requirements  than 
those  in  the  final  rule.^s 

B.  Requirement  for  CIP  Approval 
Removed 

The  proposed  rule  had  a  requirement 
in  paragraph  (i)  that  the  CIP  be 
approved  by  the  broker-dealer's  board  of 
directors,  managing  partners,  board  of 
managers  or  other  governing  body 
performing  similar  functions  or  by  a 
person  or  persons  specifically 
authorized  by  such  bodies  to  approve 
the  CIP.  139  The  finaltrule  requires  the 
CIP  to  be  a  part  of  the  overall  AML 
programs  required  of  broker-dealers 
under  NASD  Rjile  3011  and  NYSE  Rule 
445. i^o  NASD  Rule  3011  and  NYSE  Rule 
445  require  the  AML  programs  to  be 
approved  in  writing  by  a  member  of  the 
broker-dealer's  senior  management.  We 
removed  the  approval  requirement  in 
the  final  rule  because  it  was 
luinecessary  given  the  approval 
requirements  in  NASD  Rule  3011  and 
NYSE  Rule  445.  We  note,  however,  that 
a  broker-dealer  with  an  AML  program 
that  has  been  approved  as  required, 
must  nonetheless  obtain  approval  of  a 
new  CIP  because  it  would  be  a  material 
change  to  the  AML  program. 

m.  Conforming  Amendments  to  31  CFR 
103.35 

As  Treasury  explained  in  the  NPRM, 
current  section  103.35(a)  sets  forth ' 
customer  identification  requirements 
when  certain  brokerage  accounts  are 
opened.  Together  with  the  proposed 
rule  implementing  section  326  of  the 
Act,  Treasury,  on  its  own  authority, 
proposed  deleting  31  CFR  103.35(a)  for 
the  following  reasons. 

C^nerally,  sections  103.35(a)(1)  and 
(2)  require  a  broker-dealer,  within  30 


been  removed  since  these  firms  are  excluded  from 
the  rule's  definition  of  broker-dealer. 

"'Final  rule,  paragraph  (d). 

"*For  example.  Rule  17a-3(a)(9)  requires  broker- 
dealers  to  obtain  the  name  and  address  of  the 
beneficial  owners  of  certain  accounts  and  NASD 
Rule  3110,  among  other  things,  requires  broker- 
dealers  to  obtain  the  names  of  persons  authorized 
to  transact  business  on  behalf  of  customers  that  are 
legal  entities. 

"•See  NPRM,  67  FR  at  48317. 

>40  See  final  rule,  paragraph  (bMl). 
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days  after  an  account  is  opened,  to 
secure  and  maintain  a  record  of  the 
taxpayer  identification  number  of  the 
customer  involved.  If  the  broker-dealer 
is  unable  to  obtain  the  taxpayer 
identification  nvunber  within  30  days 
(or  a  longer  time  if  the  person  has 
applied  for  a  taxpayer  identification 
number),  it  need  take  no  further  action 
under  section  103.35  concerning  the 
account  if  it  maintains  a  list  of  the 
names,  addresses,  and  accoiuit  numbers 
of  the  persons  for  which  it  was  unable 
to  secure  taxpayer  identification 
numbers,  and  provides  that  information 
to  the  Secretary  upon  request.  In  the 
case  of  a  non-resident  alien,  the  broker- 
dealer  is  required  to  record  the  person's 
passport  number  or  a  description  of 
some  other  government  document  used 
to  determine  identification.  These 
requirements  conflicted  with  those  in 
the  proposed  CIP  rule,  which  required 
broker-dealers  to  obtain  the  name, 
address,  date  of  birth  and  an 
identification  number  from  any  person 
opening  a  new  accoimt. 

Section  103.35(a)(3)  currently 
provides  that  a  broker-dealer  need  not 
obtain  a  taxpayer  identification  number 
with  respect  to  specified  categories  of 
persons  •*'  opening  accounts.  The 
proposed  rule  did  not  exempt  any 
persons  from  the  CIP  requirements.  As 
stated  in  the  NPRM,  Treasiuy  believes 
that  the  requirements  of  section 
103.35(a)  are  inconsistent  with  the 
intent  and  purpose  of  section  326  of  the 
Act  and  incompatible  with  the  proposed 
rule. 

For  these  reasons,  Treasury,  under  its 
own  authority,  proposed  deleting  the 
above  referenced  provisions  in 
103.35(a).  Treasiuy  and  the  Commission 
requested  comments  on  whether  any  of 
the  exemptions  in  Section  103.35(a)(3) 
should  apply  in  the  context  of  the 
proposed  CIP  requirements  in  light  of 
the  intent  and  purpose  of  section  326  of 
the  Act.  The  comments  we  received 
requesting  exemptions  from  the  CIP 
requirements  have  been  discussed  above 


'*'  The  exemption  applies  to  (i)  agencies  and 
instrumentalities  of  Federal,  State,  local,  or  foreign 
governments;  (ii)  aliens  who  are  ambassadors; 
ministers:  career  diplomatic  or  consular  officers: 
naval,  military,  or  other  attaches  of  foreign 
embassies  and  legations;  and  members  of  their 
immediate  families;  (iii)  aliens  who  are  accredited 
representatives  of  certain  international 
organizations,  and  their  immediate  familieS;  (iv) 
aliens  temporarily  residing  in  the  United  States  for 
a  period  not  to  exceed  180  days;  (v)  aliens  not 
engaged  in  a  trade  or  business  in  the  United  States 
who  are  attending  a  recognized  college  or 
university,  or  any  training  program  supervised  or 
conducted  by  an  agency  of  the  Federal  Government; 
and  (vi)  unincorporated  subordinate  units  of  a  tax 
exempt  central  organization  that  are  covered  by  a 
group  exemption  letter. 


in  the  section-by-section  analysis  of  the 
final  rule. 

Treasury  has  determined  that  given 
the  more  comprehensive  requirements 
of  the  final  CIP  rule,  there  is  no  longer 
a  need  for  §  103.35  [af.  A  niunber  of  the 
exemptions  formerly  in  §  103.35(a)  have 
now  been  added  to  the  final  CIP  rule. 
Other  exemptions  conflict  with  the 
language  and  intent  of  section  326  of  the 
Act  and  thus  are  not  adopted  in  the  final 
rule.  While  103.35(a)  will  no  longer  be 
needed  once  the  final  rule  is  fully 
effective,  withdrawing  the  provision 
before  October  1,  2003,  would  create  a 
gap  period  during  which  broker-dealers 
would  not  be  subject  to  a  rule  under  the 
BSA  requiring  customers  to  be 
identified  when  opening  brokerage 
accounts.  Because  Treasiuy  and  the 
Commission  do  not  believe  such  a  gap 
period  would  be  appropriate,  the  finsd 
rule — rather  than  withdrawing 
103.35(a) — amends  the  section  to  cut  off 
its  applicability  on  October  1,  2003, 
when  103.122  becomes  fully  effective. 

rv.  Paperwork  Reduction  Act 

The  new  rule  has  certain  provisions 
that  contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  Treasury  submitted 
the  proposed  rule  to  the  Office  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  44  U.S.C 
3507(d)  and  5  CFR  1320.11.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  The  OMB  has  approved  the 
collection  of  information  requirements 
in  today's  rule  under  control  number 
1506-0034. 

A.  Collection  of  Information  Under  the 
Proposed  Rule 

The  final  rule  contains  recordkeeping 
and  disclosure  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act 
of  1995.  In  summary,  the  final  rule,  like 
the  proposed  rule,  requires  broker- 
dealers  to  implement  reasonable 
procedures  to  (1)  maintain  records  of 
the  information  used  to  verify  the 
person's  identity  and  (2)  provide  notice 
of  the  CIP  procedures  to  customers. 
These  recordkeeping  and  notice 
requirements  are  required  under  section 
326  of  the  Act.  However,  the  final  rule 
reduces  the  paperwork  burden 
attributable  to  these  requirements,  as 
described  below. 

B.  Proposed  Use  of  the  Information 

Section  326  of  the  Act  requires 
Treasury  and  the  Commission  jointly  to 
issue  a  regulation  setting  forth 


minimum  standards  for  broker-dealers 
and  their  customers  regarding  the 
identity  of  the  customer  that  shall  apply 
in  connection  with  opening  of  an 
account  at  the  broker-dealer. 
Furthermore,  section  326  provides  that 
the  regulations,  at  a  minimum,  must 
require  broker-dealers  to  implement 
reasonable  procedures  for  (1)  verifying 
the  identity  of  any  person  seeking  to 
open  an  account,  to  the  extent 
reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency. 

The  purpose  of  section  326,  and  the 
regulations  promulgated  thereunder,  is 
to  make  it  easier  to  prevent,  detect  and 
prosecute  money  laundering  and  the 
financing  of  terrorism.  In  issuing  the 
final  rule.  Treasury  and  the  Commission 
are  seeking  to  fulfill  their  statutorily 
mandated  responsibilities  under  section 
326  and  to  achieve  its  important 
purpose. 

The  final  rule  requires  each  broker- 
dealer  to  establish  a  written  CIP  that 
must  include  recordkeeping  procedures 
and  procedures  for  providing  customers 
with  notice  that  the  broker-dealer  is 
requesting  information  to  verify  their 
identity.  The  final  rule  requires  a 
broker-dealer  to  maintain  a  record  of  (1) 
the  identifying  information  provided  by 
the  customer,  the  type  of  identification 
document(s)  reviewed,  if  any,  and  the 
identification  number  of  the 
document(s);  (2)  the  means  and  results 
of  any  additional  measures  undertaken 
to  verify  the  identity  of  the  customer; 
and  (3)  the  resolution  of  any 
discrepancy  in  the  identifying 
information  obtained. 

The  final  rule  also  requires  each 
broker-dealer  to  give  customers 
"adequate  notice"  of  the  identity 
verification  procedures.  Depending  on 
how  an  account  is  opened,  a  broker- 
dealer  may  satisfy  this  disclosure 
requirement  by  posting  a  sign  in  the 
lobby  or  providing  customers  with  any 
other  form  of  written  or  oral  notice.  If 
the  account  is  opened  electronically,  the 
broker-dealer  may  provide  the  notice 
electronically.  Accordingly,  a  broker- 
dealer  may  choose  among  a  variety  of 
methods  of  providing  adequate  notice 
and  may  select  the  least  burdensome 
method,  given  the  circumstances  under 
which  customers  seek  to  open  new 
accounts. 
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C.  Respondents 

The  final  rule  will  apply  to 
approximately  5,448  broker-dealers, 
which  is  the  approximate  number  of 
firms  that  conduct  business  with  the 
general  public.  **2 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

1.  Providing  Notice  to  Customers 

The  requirement  to  provide  notice  to 
customers  generally  will  be  a  one-time 
burden  in  terms  of  drafting  and  posting 
or  implementing  the  notices.  The 
Commission  estimates  that  broker- 
dealers  will  take  two  hours  each  to  draft 
and  post  the  required  notices.  There  are 
approximately  5,448  broker-dealers  that 
will  have  to  undertake  this  task. 
Therefore,  in  complying  with  this 
requirement,  the  Commission  estimates 
that  the  industry  as  a  whole  will  spend 
approximately  10,896  hours. 

2.  Recordkeeping 

The  requirement  to  make  and 
maintain  records  related  to  the  CIP  will 
be  an  annual  time  burden.  The  total 
burden  to  the  industry  will  depend  on 
the  number  of  new  accounts  added  each 
year.  The  Commission  estimates  that 
broker-dealers,  on  average,  will  spend 
two  minutes  per  account  making  and 
maintaining  the  required  records.'*^ 
Therefore,  in  complying  with  this 
requirement,  the  Commission  estimates 
that  the  industry  as  a  whole  will  spend 
approximately  140,833  hours  in  2003, 
620,000  hours  in  2004  and  683,833 
hours  in  2005. "*■• 


'♦2  This  figure  is  derived  from  financial 
information  filed  by  broker-dealers  on  Form  X-17a- 
5 — Financial  and  Operational  Combined  Uniform 
Single  (FOCUS)  Reports — pursuant  to  section  17  of 
the  Exchange  Act  and  rule  17a-5  (17  CFR  240.17a- 
5). 

'*3The  Conunission  estimates  that  the  number  of 
new  accounts  per  year  will  be:  16.900,000  in  2003, 
18,600,000  in  2004,  and  20,515,000  in  2005.  The 
Commis*ion  arrived  at  this  estimate  by  considering: 
(1)  The  total  number  of  accounts  at  the  2001  year- 
end  (102,700.000)  as  reported  by  broker-dealers  on 
their  FCXXIS  Reports;  and  (2)  the  annualized 
growth  rate  in  total  accounts  for  the  years  1990 
through  2001  (ten  percent).  The  Commission  also 
estimates  that  the  number  of  accounts  that  are 
closed  each  year  equals  five  percent  of  the  total 
number  of  accounts.  Accordingly,  the  Commission 
estimates  that  the  total  annualized  growth  rate  for 
new  accounts  each  year  is  fifteen  percent. 
Therefore,  starting  with  the  2001  total  of 
102,7OOMX)  and  using  an  annualized  growth  rate  of 
fifteen  percent,  the  Commission  estimates  that 
16,900,000  new  accounts  will  be  added  in  2003, 
18,600.000  in  2004  and  20,515,000  in  2005. 

'**  The  Commission  derived  these  estimates  by 
taking  the  number  of  new  accounts  projected  for 
each  upcoming  year  and  multiplying  the  number  by 
two  minutes  and  then  dividing  that  number  by  60 
to  convert  minute  totals  into  hour  totals.  The  final 
rule  will  be  effective  only  for  the  last  quarter  of 
2003.  Therefore,  while  the  total  burden  for  a  twelve- 
month eSsctive  period  would  be  503,333  hours,  the 


We  believe  that  there  is  a  nominal 
burden  associated  with  the  new 
recordkeeping  requirement.  Under  the 
final  rule,  a  broker-dealer  may  rely  on 
another  financial  institution  to  perform 
some  or  all  its  CIP  under  certain 
conditions,  including  that  the  financial 
institution  must  enter  into  a  contract 
requiring  the  financial  institution  to 
certify  annually  to  the  broker-dealer  that 
it  has  implemented  its  anti-money 
laundering  program  and  that  it  will 
perform  (or  its  agent  will  perform)  the 
specified  elements  of  the  broker-dealer's 
CIP.  Not  all  broker-dealers  will  choose 
to  rely  on  a  third  party.  The  minimal 
burden  of  retaining  the  certification 
described  above  should  allow  a  broker- 
dealer  to  reduce  its  net  burden  under 
the  rule  by  relying  on  another  financial 
institution  to  perform  some  or  all  of  its 
CIP. 

3.  Request  for  Comment 

Treasury  and  the  Commission  invite 
comments  on  the  accuracy  of  the  burden 
estimates  and  suggestions  on  how  to 
fiuther  reduce  these  burdens.  Comments 
should  be  sent  (preferably  by  fax  (202- 
395-6974))  to  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1506- 
0034),  Washington,  DC  20503  (or  by  the 
Internet  to  jlackeyj@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  the  Internet 
at  the  addresses  previously  specified. 

E.  Collection  of  Information  Is 
Mandatory 

These  recordkeeping  and  disclosure 
(notice)  requirements  are  mandatory. 

F.  Confidentiality 

The  collection  of  information 
pursuant  to  the  proposed  rule  would  be 
provided  by  customers  and  other 
sources  to  broker-dealers  and 
maintained  by  broker-dealers.  In 
addition,  the  information  may  be  used 
by  federal  regulators,  self-regulatory 
organizations,  and  authorities  in  the 
course  of  examinations,  investigations, 
and  judicial  proceedings.  No 
governmental  agency  regularly  would 
receive  any  of  the  information  described 
above. 

G.  Record  Retention  Period 

The  final  rule  requires  that  the 
documentation  of  the  identifying 
information  obtained  from  the  customer 
be  retained  until  five  years  after  the  date 
the  account  of  the  customer  is  closed 
and  that  the  other  records  relating  to  the 


verification  of  the  customer  be  retained 
until  five  years  after  the  record  is  made. 

V.  SEC's  Analysis  of  the  Costs  and 
Benefits  Associated  With  the  Final  Rule 

Section  326  of  the  Act  requires 
Treasury  and  the  Commission  to 
prescribe  regulations  setting  forth 
minimum  standards  for  broker-dealers 
regarding  the  identities  of  customers 
that  shall  apply  in  connection  with  the 
opening  of  an  account.  The  statute  also 
provides  that  the  regulations  issued  by 
Treasury  and  the  Commission  must,  at 
a  minimum,  require  financial 
institutions  to  implement  reasonable 
procedures  for:  (1)  Verification  of 
customers'  identities;  (2)  determination 
of  whether  a  customer  appears  on  a 
government  list;  and  (3)  maintenance  of 
records  related  to  customer  verification. 
The  final  rule  implements  this  statutory 
mandate  by  requiring  broker-dealers  to 
(1)  establish  a  CIP;  (2)  obtain  certain 
identifying  information  from  customers; 

(3)  verify  the  identifying  information; 

(4)  check  customers  against  lists 
provided  by  federal  agencies,  (5) 
provide  notice  to  customers  that 
information  may  be  requested  in  the 
process  of  verifying  their  identities;  and 
(6)  make  and  maintain  records.  The 
Commission  believes  that  these 
requirements  are  reasonable  and 
practicable,  as  required  by  the  section 
326  and,  therefore,  that  the  costs 
associated  with  them  are  attributable  to 
the  statute.  Moreover,  while  the  final 
rule  specifies  certain  minimum 
requirements,  broker-dealers  are  able  to 
design  their  QPs  in  a  manner  most 
appropriate  to  their  business  models 
and  customer  bases.  This  flexibility 
should  be  beneficial  to  broker-dealers  in 
helping  them  to  tailor  their  CIPs 
appropriately,  while. still  meeting  the 
statutory  requirements  of  section  326. 

Even  though  the  Commission  believes 
the  costs  associated  with  the  final  rule 
are  attributable  to  the  statute,  it 
considered  preliminarily  the  costs  and 
benefits  associated  with  the  proposed 
rule  and  requested  comment  on  all 
aspects  of  its  cost-benefit  analysis. '^^ 
The  Conunission  sought  comment  on  all 
aspects  of  the  rule,  including  whether 
the  establishment  of  minimum 
requirements  creates  a  benefit  or, 
conversely,  imposes  costs  because 
broker-dealers  will  not  be  able  to  choose 
for  themselves  the  minimum  procedures 
they  wish  to  use  to  meet  the 
requirements  of  the  statute.  The 
Commission  also  sought  comment  on 
whether  the  costs  are  attributable  to  the 
statute.  Most  commenters  did  not 
address  the  Commission's  cost-benefits 


actual  burden  being  allocated  to  the  rule  is  140,833 
(or  V4  of  563,333). 


"s  NPRM.  Section  VI.  67  FR  at  48313. 
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analysis.  The  commenters  that  did 
discuss  costs  stated  generally  that  they 
believed  the  Commission  had 
imderestimated  them. 

In  light  of  the  comments,  the 
Commission  re-examined  its  analysis, 
obtained  further  cost  information  and 
adjusted  its  cost  estimate  with  respect  to 
the  one-time  costs  associated  with 
implementing  a  CIP.  The  adjustment  is 
reflected  in  the  cost  section  below  titled 
"Implementing  the  CIP."  The 
Commission  also  adjusted  certain  of  the 
biuden  totals  to  reflect  updated  figures 
(e.g.,  number  broker-dealers  doing  a 
public  business)  obtained  from  more 
recent  broker-dealer  FOCUS  reports.  As 
discussed  throughout  this  release,  the 
burdens  that  would  have  been  imposed 
by  the  proposed  rule  have  been  lessened 
as  a  result  of  changes  to  the  final  rule 
including  (1)  the  narrowing  of  the 
definitions  of  "account"  and 
"customer,"  (2)  the  elimination  of  need 
to  make  and  retain  certain  records,  and 
(3)  the  expansion  of  the  reliance 
provision.  The  estimates  below  take 
these  changes  into  account. 

A.  Benefits  Associated  With  the  Final 
Rule 

The  anti-money  laundering  provisions 
in  the  Act  are  intended  to  make  it  easier 
to  prevent,  detect  and  prosecute  money 
laundering  and  the  financing  of 
terrorism.  The  final  rule  is  an  important 
part  of  this  effort.  It  fulfills  the  statutory 
mandate  of  section  326  by  specifying 
how  a  broker-dealer  is  to  establish  a 
program  that  will  assist  it  in 
determining  the  identities  of  customers. 
Verifying  identities,  in  turn,  will  reduce 
the  risk  of  broker-dealers  imwittingly 
aiding  criminals,  including  terrorists,  in 
accessing  U.S.  financial  markets  to 
laimder  money  or  move  funds  for  illicit 
purposes.  Additionally,  the 
implementation  of  such  programs 
should  make  it  more  difficult  for 
persons  to  successfully  engage  in 
fraudulent  activities  involving  identity 
theft  or  the  placing  of  fictitious  orders 
to  buy  or  sell  securities. 

B.  Costs  Associated  With  the  Final  Rule 

1.  Implementing  a  CIP 

Most  broker-dealers,  as  a  matter  of 
prudent  business  practices,  already 
should  have  procedures  in  place  for 
verifying  identities  of  customers.  In 
addition.  Exchange  Act  Rule  17a-3{a){9) 
requires  broker-dealers  to  obtain  the 
name  and  address  of  each  beneficial 
owner  of  a  cash  or  margin  accoimt.i''8 
Similarly,  the  self-regulatory 
organizations  have  rules  requiring 


broker-dealers  to  obtain  identifying 
information  from  customers.^*' 
Accordingly,  firms  should  have  written 
procedures  for  complying  with  these 
existing  regulations. 

Nonetheless,  the  Conunission  believes 
that  some  broker-dealers  will  have  to 
update  or  establish  a  CIP.  The  proposed 
rule  seeks  to  keep  costs  low  by  allowing 
for  great  flexibility  in  establishing  a  CIP. 
For  example,  the  CIP  should  be  based 
on  factors  specific  to  each  broker-dealer, 
such  as  size,  customer  base  and 
location.  Thus,  the  analysis  and  detail 
necessary  for  a  CIP  will  depend  on  the 
complexity  of  the  broker-dealer  and  its 
operations.  Given  the  considerable 
differences  among  broker-dealers,  it  is 
difficult  to  quantify  a  cost  per  broker- 
dealer.  Highly  complex  firms  will  have 
more  risk  factors  to  consider,  given,  for 
example,  their  size,  multiple  offices, 
variety  of  services  and  products  offered, 
and  range  of  customers.  However,  most 
large  firms  already  have  some 
procedures  in  place  for  verifying 
customer  identities.  Smaller  and  less 
complex  firms  will  not  have  as  many 
risk  factors. 

The  Commission  estimates  that 
establishing  a  written  CIP  could  result 
in  additional  costs  for  some  broker- 
dealers  to  the  extent  they  do  not  have 
verification  procedures  that  meet  the 
minimum  requirements  in  the  rule.  This 
includes  broker-dealers  that  would  need 
to  augment  their  procedures  to  make 
them  compliant.  On  average,  the 
Commission  estimates  the  additional 
cost  per  broker-dealer  to  draft  CIP 
procedures  to  be  approximately  $2,244, 
resulting  in  a  one  time  overall  cost  to 
the  industry  of  approximately 
$12,225,312. '"8 


'«17CFR240.17a-3(a)(9). 


•*'  See.  e.g..  NYSE  Rule  405.  NASD  Rule  3110. 

''•The  Commission  estimates  that  it  will  take 
broker-dealers  on  average  approximately  20  hours 
to  draft  a  QP.  This  estimate  seeks  to  account  for  the 
fact  that  many  firms  already  have  customer 
identification  and  verification  procedures  and  that 
discrepancies  in  size  and  complexity  will  result  in 
di^ering  time  burdens.  The  Commission  believes 
that  broker-dealers  will  have  senior  compliance 
personnel  draft  their  CIPs  and  that  this  will  take  an 
average  of  16  hours.  The  Commission  anticipates 
that  in-house  counsel  will  spend  on  average  4  hours 
reviewing  the  CIP.  According  to  the  Securities 
Industry  Association  ("SIA")  Management  and 
Professional  Earnings  2000  report  ("SIA  Earnings 
Report"),  Table  051,  the  hourly  cost  of  a  compliance 
manager  plus  35%  overhead  is  $101.25.  The  hourly 
cost  for  an  in-house  counsel  plus  35%  overhead  is 
$156.00  (SIA  Earnings  Report.  Table  107 
(Attorney)).  Therefore,  the  Commission  estimates 
that  the  total  cost  per  broker-dealer  to  establish  a 
OP  would  be  $2,244  per  broker-dealer  |(16  x 
$101.25)  +  (4  X  $156.00)1.  As  of  September  30,  2002, 
there  were  approximately  5,448  broker-dealers  that 
engaged  in  some  form  of  a  public  business. 
Therefore,  the  Commission  estimates  that  the  total 
cost  to  the  industry  would  be  $2,244  multiplied  by 
5,448  or  $12,225,312. 


Previously,  the  Commission  included, 
as  part  of  the  costs  of  establishing  a  CIP, 
a  cost  estimate  associated  with  updating 
account  opening  applications  or  account 
opening  websites.  This  was  estimated  as 
a  one-time  cost  to  the  industry  of 
$563,760.1*3  Several  commenters  stated 
that  they  believed  the  Commission  had 
underestimated  the  burden  of 
establishing  a  CIP.  One  commenter  also 
identified  steps  that  would  need  to  be 
taken  in  addition  to  updating 
applications  and  websites.  Accordingly, 
the  Commission  is  now  adjusting  its 
estimate  of  the  costs  associated  with 
revising  or  designing  forms  and  other 
documentation  (including  applications 
and  Web  sites),  and  including  costs 
associated  with  programming  and 
testing  automated  systems.  The 
Commission  estimates  the  one-time 
costs  associated  with  modifying  account 
application  materials  to  be 
$8,274,150.15°  Further,  the  Commission 
estimates  the  one-time  costs  associated 
with  programming  and  testing 
automated  systems  to  be  $25,505,536.1^1 

2.  Obtaining  Identifying  Information 

The  Commission  believes  that  broker- 
dealers  already  obtain  ft^om  customers 
most,  if  not  all,  of  the  information 
required  under  the  final  rule.  1^2  Rule 
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'*oThe  Commission  estimated  that  it  would  take 
each  broker-dealer,  on  average,  one  hour  to  update 
account  opening  applications  or  electronic  account 
opening  systems.  The  Commission  believed  broker- 
dealers  would  have  a  compliance  manager 
implement  the  necessary  changes.  The  hourly  cost 
for  a  compliance  manager  is  $101.25  (SIA  Earnings 
Report.  Table  051  (Compliance  manager]). 
Accordingly,  the  total  cost  to  the  industry  was 
estimated  to  be:  ($101.25)  x  (the  number  of  broker- 
dealers  doing  a  public  business  or  5,568)  or 
$563,760. 

'^°The  Conunission  estimates  that  it  will  take 
each  broker-dealer,  on  average,  fifteen  hours  to 
modify  account  opening  documentation  or 
electronic  account  opening  systems.  The 
Commission  believes  broker-dealers  will  have  a 
compliance  manager  implement  the  necessary 
changes.  The  hourly  cost  for  a  compliance  manager 
is  $101.25  (SIA  Earnings  Report,  Table  051 
(Compliance  manager)).  Accordingly,  the  total  cost 
to  the  industry  was  estimated  to  be:  ($101.25)  x  (15 
hours)  X  (the  number  of  broker-dealers  doing  a 
public  business — 5,448)  or  $8,274,150. 

>^*  The  Commission  estimates  that  it  will  take 
broker-dealers  on  average  approximately  640  hours 
to  program  and  test  the  automated  systems  that  will 
need  to  be  changed  to  comply  with  the  rule.  The 
Commission  estimates  computer  programmers  will 
do  this  work.  The  hourly  cost  of  a  computer 
programmer  is  $66.20  (SIA  Earnings  Report,  Table 
158  (Senior  Programmer)).  The  Commission 
estimates  that  generally  systems  changes  will  need 
to  be  made  only  by  broker-dealers  that  carry  or  clear 
customer  accounts.  FtXHJS  report  data  indicates 
that  there  are  approximately  602  such  broker- 
dealers.  Accordingly,  the  total  cost  to  the  industry 
is  estimated  to  be  ($66.20)  x  (640  hoiu^)  x  (602 
broker-dealers)  or  $25,505,536. 

"*  For  example,  the  Anti-Money  Laundering 
Committee  of  the  SIA  recommended  in  its 
Preliminary  Guidance  for  Deterring  Money 
Laundering  Activity  (February  2002)  that  broker- 


17a-3(a)(9)  requires  broker-dealers  to 
obtain,  with  respect  to  each  margin  and 
cash  accoimt.  the  name  and  address  of 
each  beneficial  owner,  provided  that  the 
broker-dealer  need  only  obtain  such 
information  fitjm  the  persons  authorized 
to  transact  business  for  the  accoimt  if  it 
is  a  joint  or  corporation  accoimt.i^^ 

Further,  broker-dealers  are  already 
required,  pursuant  to  NASD  Rule  3110, 
to  obtain  certain  identifying  information 
with  respect  to  each  accoimt. i^*  For 
example,  if  the  customer  is  a  natural 
person,  the  rule  requires  the  broker- 
dealer  to  obtain  the  customer's  name 
and  address.155  In  addition,  the  broker- 
dealer  must  determine  whether  the 
customer  is  of  legal  age,  and,  if  the 
customer  purchases  more  than  just 
open-end  investment  company  shares  or 
is  solicited  to  purchase  such  shares,  the 
broker-dealer  must  obtain  the 
customer's  tax  identification  or  social 
security  number.  15^  If  the  customer  is  a 
corporation,  partnership,  or  other  legal 
entity,  the  broker-dealer  must  obtain  its 
name,  residence,  and  the  names  of  any 
persons  authorized  to  transact  business 
on  behalf  of  the  entity,  i^^  If  the  account 
is  a  discretionary  account,  the  broker- 
dealer  must  obtain  the  signature  of  each 
person  authorized  to  exercise  discretion 
over  the  account.i*^  Finally,  the  broker- 
dealer  must  maintain  all  of  this 
information  as  a  record  of  the  firm. 

In  addition,  NYSE  Rule  405  requires 
broker-dealers  to  "[u]se  due  diligence  to 


dealers  obtain  certain  identifying  information  from 
customets  at  the  commencement  of  the  business 
relationship,  including,  for  natural  persons:  name, 
address,  date  of  birth,  investment  experience  and 
objectives,  social  security  number  or  taxpayer 
identification  number,  net  worth,  aimual  income, 
occupation,  employer's  address,  and  the  names  of 
any  persoDs  authorized  to  effect  transactions  in  the 
account.  For  non-resident  aliens,  the  SIA 
Committee  recommended  that  the  broker-dealer 
obtain,  in  addition  to  the  information  above,  a 
passport  number  or  other  valid  government 
identification  number.  The  SLA  Committee  also 
made  a  irumber  of  recommendations  with  respect 
to  customers  that  are  not  natural  persons. 

>"  17  CFR  240.17a-3(a)(9). 

»5«  Section  15(b)(8)  of  the  Exchange  Act  (15 
U.S.C.  780(b)(8))  requires  each  broker-dealer  to 
become  a  member  of  a  securities  association 
registered  pursuant  to  section  15A  of  the  Exchange 
Act  (15  U.S.C.  780-3)  unless  the  broker-dealer 
effects  trtosactions  solely  on  a  national  securities 
exchange  of  which  it  is  a  member.  The  NASD  is  the 
only  securities  association  registered  pursuant  to 
section  ISA.  Exchange  Act  Rule  15b9-l  (17  CFR 
240.15b9-l)  exempts  broker-dealers  from  this 
requirement  to  register  with  the  NASD  if  they  (1) 
are  an  exchange  member,  (2)  carry  no  customer 
accounts,  and  (3)  derive  gross  annual  income  from 
purchases  and  sales  of  securities  other  than  on  a 
national  cecurities  exchange  of  not  greater  than 
$1,000.  Generally  then,  most  broker-dealers  that 
carry  customer  accounts  are  members  of  the  NASD 
and  subject  to  Rule  31 10. 

•"NASD  Rule  3110(c)(1). 

'5«NASD  Rule  3110(c)(2). 

•s'NASD  Rule  3110(c)(1). 

>"NASD  Rule  3110(c)(3). 


leam  the  essential  facts  relative  to  every 
customer,  every  order,  every  cash  or 
margin  account  accepted  or  carried  by 
such  organization  and  every  person 
holding  power  of  attorney  over  any 
account  accepted  or  carried  by  such 
organization."  i^^ 

While  broker-dealers  currently  are 
required  to  obtain  most  of  this 
information,  the  Commission  estimates 
that  there  will  be  some  new  costs  for 
broker-dealers  because  some  may  not  be 
obtaining  all  the  required  information. 
The  Commission  estimates  that  the  total 
cost  to  the  industry  to  obtain  the 
minimum  identifying  information  will 
be  $1,598,458  in  2003.  $7,037,000  in 
2004  and  $7,761,508  in  2005.16" 

3.  Verifying  Identifying  Information 

The  final  rule  gives  broker-dealers 
substantial  flexibility  in  establishing 
how  they  will  independently  verify  the 
information  obtained  bom  customers. 
For  example,  customers  that  open 
accounts  on  a  broker-dealer's  premises 
can  provide  a  driver's  license  or 
passport,  or  if  the  customer  is  not  a 
natural  person,  it  can  provide  a  copy  of 
any  documents  showing  its  existence  as 
a  legal  entity  ^e.g.,  articles  of 
incorporation,  business  licenses, 
partnership  agreements  or  trust 
instruments).  There  are  also  a  number  of 
options  for  customers  opening  accounts 
via  the  telephone  or  Internet.  In  these 
cases,  broker-dealers  may  obtain  a 
financial  statement  from  the  customer, 
check  the  customer's  name  against  a 
credit  bureau  or  database,  or  check  the 
customer's  references  with  other 
financial  institutions. 

The  documentary  and  non-    ** 
documentary  verification  methods  set 
forth  in  the  rule  are  not  meant  to  be  an 
exclusive  list  of  the  appropriate  means 


'59NfYSE  Rule  405(1). 

•so  The  Commission  estimates  that  obtaining  the 
required  minimum  identifying  information  will 
take  broker-dealers  approximately  one  minute  per 
account.  This  takes  Into  consideration  the  fact  that 
approximately  97%  of  customer  accounts  are  held 
at  the  70  largest  broker-dealers.  These  firms  likely 
already  obtain  the  required  identifying  information 
from  their  customers.  Therefore,  requiring  that  each 
piece  of  identifying  information  be  obtained  should 
not  impose  a  significant  additional  burden.  The 
average  hourly  cost  of  the  person  who  would  be 
obtaining  this  information  is  $22.70  per  hour  (per 
the  SIA  Earnings  Report,  Table  082  (Retail  Sales 
Assistant,  Registered)  and  including  35%  in 
overhead  charges).  Therefore,  the  costs  to  the 
industry  would  be:  (number  of  new  accounts  per 
year)  x  (1/60  of  an  hour)  x  ($22.70).  As  indicated 
previously,  the  Commission  estimates  that  the 
number  of  new  accounts  in  the  upcoming  years  will 
be:  16,900,000  in  2003.  18,600.000  in  2004  and 
20,515,000  in  2005.  The  final  rule  will  be  effective 
only  for  the  last  quarter  of  2003.  Therefore,  while 
the  total  cost  for  a  twelve-month  effective  period 
would  be  $6,393,833,  the  actual  cost  being  allocated 
to  the  rule  for  2003  is  $1,598,458  (or  V*  of 
$6,393,833). 


of  verification.  Other  reasonable 
methods  may  be  available  now  or  in  the 
future.  The  purpose  of  making  the  rule 
flexible  is  to  allow  broker-dealers  to 
select  verification  methods  that  are,  as 
section  326  requires,  reasonable  and 
practicable.  Methods  that  are 
appropriate  for  a  smaller  broker-dealer 
with  a  fairly  localized  customer  base 
may  not  be  sufficient  for  a  larger  firm 
with  customers  from  many  different 
countries.  The  proposed  rule  recognizes 
this  fact  and,  therefore,  allows  broker- 
dealers  to  employ  such  verification 
methods  as  would  be  suitable  for  a 
given  firm  to  form  a  reasonable  belief 
that  it  knows  the  true  identities  of  its 
customers. 

The  Commission  estimates  identity 
verification  could  result  in  costs  for 
broker-dealers  because  some  firms 
currently  may  not  use  verification 
methods.  The  Commission  estimates 
that  the  total  cost  to  the  industry  to 
verify  the  identifying  information  will 
be  $13,343,958  in  2003,  $58,745,000  in 
2004  and  $64,793,208  in  2005. lei 

4.  Determining  Whether  Customers 
Appear  on  a  Federal  Govenunent  List 

The  Commission  believes  that  broker- 
dealers  that  receive  federal  government 
lists,  chiefly  clearing  firms,  already  have 
procedures  for  checking  customers 
against  them.  First,  there  are  substantive 
legal  requirements  associated  with  the 
lists  circulated  by  Treasury's  Office  of 
Foreign  Asset  Control  of  the  U.S. 
Treasury  (OF AC).  The  failure  of  a  firm 
to  comply  with  these  requirements 
could  result  in  criminal  and  civil 
penalties.  The  Commission  believes 
that,  given  the  events  of  September  11, 
2001,  most  broker-dealers  that  receive 
lists  firom  the  federal  government  have 
implemented  procediires  for  checking 
their  customers  against  them. 

The  Commission  estimates  that  this 
requirement  could  result  in  some 
additional  costs  for  broker-dealers 
because  some  may  not  already  check 
such  lists.  The  Commission  estimates 


1B1 7tie  Commission  estimates  that  the  processing 
costs  associated  with  verification  methodis  will  be 
approximately  $1.(X)  per  account.  The  Commission 
further  estimates  that  the  average  time  spent 
verifying  an  account  will  be  five  minutes.  The 
hourly  cost  of  the  person  who  would  undertake  the 
verification  is  $25.90  per  hour  (per  the  SIA  Earnings 
Report,  Table  086  (Data  Entry  Clerk,  Senior)  and 
including  35%  in  overhead  charges).  Therefore,  the 
costs  to  the  industry  reported  above  are:  (number 
of  new  accounts  per  year)  x  ($1.00)  *  (nimiber  of 
new  accounts  per  year)  x  (1/12  of  an  hour)  x 
($25.90).  The  Commission  estimates  that  the 
number  of  new  accounts  in  the  upcoming  years  will 
be:  16,900,000  in  2003,  18.600,000  in  2004  and 
20,515,000.  The  final  rule  will  be  effective  only  for 
the  last  quarter  of  2003.  Therefore,  while  the  total 
cost  for  a  twelve-month  effective  period  would  be 
$53,375,833,  the  actual  cost  being  allocated  to  the 
rule  for  2003  is  $13,343,958  (or  V*  of  $53,375,833). 
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that  the  total  cost  to  the  industry  to 
check  such  lists  will  be  $911,896  in 
2003,  $4,014,500  in  2004  and 
$4,427,820  in  2005.162 

5.  Providing  Notice  to  Customers 

A  broker-dealer  may  satisfy  the  notice 
requirement  by  generally  notifying  its 
customers  about  the  procedtues  the 
broker-dealer  must  comply  with  to 
verify  their  identities.  Depending  on 
how  accoimts  are  opened,  the  broker- 
dealer  may  post  a  sign  in  its  lobby  or 
provide  customers  with  any  other  form 
of  written  or  oral  notice.  If  an  account 
is  opened  electronically,  such  as 
through  an  Internet  website,  the  broker- 
dealer  may  provide  notice 
electronically.  The  Commission 
estimates  the  total  one-time  cost  to  the 
industry  to  implement  adequate  notices 
will  be  $1,401,498,163 

6.  Recordkeeping 

The  Commission  estimates  that  many 
of  the  records  required  by  the  rule  are 
already  made  and  maintained  by  broker- 
dealers.  As  discussed  above. 
Commission  and  self-regulatory 


'^^  The  Commission  believes  thai  most  of  the 
firms  that  receive  these  lists  already  check  their 
customers  against  them.  Moreover,  as  indicated 
previously,  97%  of  customer  accounts  are  held  at 
the  70  largest  firms.  The  Commission  understands 
that  most  of  these  firms  have  automated  processes 
for  complying  with  many  regulatory  requirements. 
AccordiJagly,  the  Commission  estimates  that  it  will 
take  broker-dealers  on  average  thirty  seconds  to 
check  whether  a  person  appears  on  a  government 
list.  The  hourly  cost  of  the  person  who  would  check 
the  list  is  S25.90  per  hour  (per  the  SIA  Earnings 
Report,  Table  086  (Data  Entry  Clerk.  Senior)  and 
including  35%  in  overhead  charges).  Therefore,  the 
costs  to  the  industry  reported  above  are:  (number 
of  new  accounts  per  year)  x(l/120ofan  hour)  x 
($25.90).  The  Commission  estimates  that  the 
number  of  new  accounts  in  the  upcoming  years  will 
be:  16,900,000  in  2003.  18.600,000  in  2004  and 
20,515.000  in  2005.  The  final  rule  will  be  effective 
only  for  the  last  quarter  of  2003.  Therefore,  while 
the  total  cost  for  a  twelve-month  effective  period 
would  be  $3,647,583,  the  actual  cost  being  allocated 
to  the  rule  for  2003  is  $911,896  (or  'A  of 
$3,647,583). 

'*^The  Commission  estiisates  that  it  will  take 
each  broker-dealer,  on  average,  two  hours  to  create 
and  implement  the  appropriate  notice.  This 
estimate  takes  into  consideration  the  fact  that  many 
small  firms  will  be  able  to  provide  adequate  notice 
by  hanging  signs  in  their  premises.  Larger  firms  will 
be  able  to  provide  notice  by  updating  account 
opening  documentation  or  electronic  account 
opening  systems.  The  Commission  believes  that 
broker-dealers  will  have  an  attorney  draft  the 
appropriate  notice,  and  that  this  will  take 
approximately  one  hour.  The  hourly  cost  for  an  in- 
house  counsel  plus  35%  overhead  is  $156.00  (SIA 
Earnings  Report,  Table  107,  (Attorney)).  The 
Commission  believes  that  broker-dealers  will  have 
a  compliance  manager  implement  the  notice,  and 
that  implementation  will  take  approximately  one 
hour.  The  hourly  cost  for  a  compliance  manager  is 
$101.25  (SIA  Earnings  Report,  Table  051 
(Compliance  manager)).  Accordingly,  the  total  cost 
to  the  industry  would  be:  ($156.00  +  101.25)  x  (the 
number  of  broker-dealers  doing  a  public  business  or 
5.448)  or  $1,401,498, 


organization  rules  already  require 
broker-dealers  to  obtain  much  of  the 
minimum  identifying  information 
specified  in  the  proposed  rule.  These 
regulations  also  require  that  records  be 
made  and  kept  of  this  information. 
Moreover,  the  final  rule  has  modified 
the  recordkeeping  requirements  to  make 
them  less  burdensome.  The  Commission 
estimates  that  the  recordkeeping 
requirement  could  result  in  additional 
costs  for  some  broker-dealers  that 
currently  do  not  maintain  certain  of  the 
records  for  the  prescribed  time  period. 
The  Commission  estimates  that  the  total 
cost  to  the  industry  to  make  and 
maintain  the  required  records  in  the 
upcoming  years  will  be  $3,647,583  in 
2003,  $16,058,000  in  2004  and 
$17,711,283  in  2005.164 

VI.  Regulatory  Flexibility  Act 

Treasury  and  the  Commission  are 
sensitive  to  the  impact  our  rules  may 
impose  on  small  entities.  Congress 
enacted  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  to  address  concerns 
related  to  the  effects  of  agency  rules  on 
small  entities.  In  the  NPRM.  Treasury 
and  the  Commission  stated  that  the 
proposed  rule  likely  would  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small 
entities."  i^^  5  U.S.C.  605(b).  First,  we 
noted  that  the  economic  impact  on 
small  entities  should  not  be  significant 
because  most  small  entities  are  likely  to 
have  a  relatively  small  number  of 
accounts,  and  thus  compliance  should 
not  impose  a  significant  economic 
impact.  Second,  we  pointed  out  that  the 
economic  impact  on  broker-dealers, 
including  small  entities,  is  imposed  by 
the  statute  itself,  and  not  by  the  final 
rule. 

While  Treasury  and  the  Commission 
believed  that  the  proposed  rule  likely 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  Treasury  and  the  Commission 


'"  The  Commission  estimates  that  it  will  take    - 
approximately  two  minutes  per  new  account  to 
make  and  maintain  the  required  records.  This 
estimate  takes  into  account  the  fact  that  many 
broker-dealers  already  make  and  maintain  many  of 
the  required  records  and  that  the  requirements  in 
the  final  rule  have  been  modified.  The  hourly  cost 
of  the  person  who  would  undertake  the  verification 
is  $25.90  per  hour  (per  the  SIA  Earnings  Report, 
Table  086  (Data  Entry  Clerk,  Senior)  and  including 
-  35%  in  overhead  charges).  Therefore,  the  costs  to 
the  industry  reported  above  are:  (number  of  new 
accounts  per  year)  x  (1/30  of  an  hour)  x  ($25.90). 
The  Commission  estimates  that  the  number  of  new 
accounts  in  the  upcoming  years  will  be:  16,900,000 
in  2003,  18.600,000  in  2004  and  20,515,000  in  2005. 
The  final  rule  will  be  effective  only  for  the  last 
quarter  of  2003.  Therefore,  while  the  total  cost  for 
a  twelve-month  effective  period  would  be 
$14,590,333,  the  actual  cost  being  allocated  to  the 
rule  for  2003  is  $3,647,583  (or  >/«  of  $14,590,333). 
«»  NPRM.  Section  Vn.  67  FR  at  48315. 


prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  that  was 
published  in  the  NPRM.  Therefore,  a 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  has  been  prepared  in  accordance 
with  5  U.S.C.  604. 

A.  Need  for  and  Objectives  of  the  Rule 

Section  326  of  the  Act  requires 
Treasiuy  and  the  Commission  jointly  to 
issue  a  regulation  setting  forth 
minimiun  standards  for  broker-dealers 
and  their  customers  regarding  the 
identity  of  the  customer  that  shall  apply 
in  coimection  with  the  opening  of  an 
account  at  the  broker-dealer. 
Furthermore,  section  326  requires,  at  a 
minimum,  that  broker-dealers 
implement  reasonable  procedures  for  (1) 
verifying  the  identity  of  any  person 
seeking  to  open  an  account,  to  the 
extent  reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identify, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency. 

The  purpose  of  section  326.  and  the 
regulations  promulgated  thereiuider.  is 
to  make  it  easier  to  prevent,  detect  and 
prosecute  money  laundering  and  the 
financing  of  terrorism.  In  issuing  the 
proposed  rule.  Treasury  and  the 
Commission  are  seeking  to  fulfill  their 
statutorily  mandated  responsibilities 
imder  section  326  and  to  achieve  its 
important  purpose. 

The  rule  seeks  to  achieve  the  goals  of 
section  326  by  specifying  the 
information  broker-dealers  must  obtain 
from  or  about  customers  that  can  be 
used  to  verify  the  identity  of  the 
customers.  This  will  make  it  more 
difficult  for  persons  to  use  false 
identities  to  establish  customer 
relationships  with  broker-dealers  for  the 
purposes  of  laundering  money  or 
moving  funds  to  effectuate  illegal 
activities,  such  as  financing  terrorism. 

B.  Significant  Issues  Raised  by  Public 
Comment 

In  the  NPRM,  Treasury  and  the 
Commission  specifically  requested 
public  comments  on  any  aspect  of  the 
IRFA,  as  well  as  the  number  of  small 
entities  that  may  be  affected  by  the 
proposed  rule.  The  agencies  received  no 
comments  on  the  IRFA. 

C.  Small  Entities  Subject  to  the  Rule 

The  final  rule  will  affect  broker- 
dealers  that  are  small  entities.  Rule  &- 
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10  under  the  Exchange  Act  i^^  defines  a 
broker-dealer  to  be  small  if  it  (1)  had 
total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
$500,000  on  the  date  in  the  prior  fiscal 
year  as  of  which  its  audited  financial 
statements  were  prepared  pursuant  to 
§  240.17a-5(d)  or,  if  not  required  to  file 
such  statements,  a  broker  or  dealer  that 
had  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than 
$500,000  on  the  last  business  day  of  the 
preceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter);  and 
(2)  is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
as  defined  in  the  nde. 

The  Commission  estimates  there  are 
approximately  878  broker-dealers  that 
were  "small"  for  purposes  of  Rule  0-10 
that  would  be  subject  to  this  rule 
because  they  conduct  business  with  the 
general  public.  The  Commission  bases 
its  estimate  on  the  information  provided 
in  broker-dealer  FOCUS  Reports. 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  proposed  rule  would  require 
broker-deeilers  to  (1)  establish  a  CIP;  (2) 
obtain  certain  identifying  information 
from  customers;  (3)  verify  identifying 
information  of  customers;  (4)  check 
customers  against  lists  provided  by 
federal  agencies;  (5)  provide  notice  to 
customers  that  information  may  be 
requested  in  the  process  of  verifying 
their  identities;  and  (6)  make  and 
maintain  records  related  to  the  CIP. 

As  noted  above,  the  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commission  staff  estimates  that 
broker-dealers  needing  to  draft  a  CIP 
will  spend,  on  average,  approximately 
20  hours,  at  a  cost  of  approximately 
$2,244  per  firm,  and  that  broker-dealers 
needing  to  make  systems  modifications 
will  spend,  on  average,  approximately 
640  hours  at  a  cost  of  $39,864.44  per 
firm. 

Althoxigh  small  entities  will  also 
incur  annual  costs,  the  Commission 
expects  that  they  will  not  have  a 
significant  economic  impact.  For  each 
new  accoimt,  a  broker-dealer  will 
require  what  we  estimate  to  be  one 
minute  for  collecting  customer 
information,  5  minutes  for  verifying 
customer  information,  half  a  minute  for 
comparison  to  government  lists,  and  2 
minutes  for  record  retention,  each  at  a 
cost  of  approximately  $22  to  $26  per 
hour.  Small  entities  are  likely  to  have  a 
relatively  small  number  of  accounts; 
therefore,  they  will  incur  the  ongoing 
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costs  of  individual  customer 
identifications  relatively  infrequenUy. 

E.  Agency  Action  To  Minimize  Effect  pn 
Small  Entities 

Treasury  and  the  Commission 
considered  significant  alternatives  to  the 
amendments  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities. 

In  connection  with  the  proposed 
amendments,  we  considered  the 
following  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources  of 
small  entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  ^nd  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance  rather  than  design 
standards;  and  (4)  an  exemption  for 
small  broker-dealers  from  coverage  of 
the  proposed  amendments  or  any  part 
thereof. 

The  final  rule  provides  for  substantial 
flexibilify  in  how  each  broker-dealer 
may  meet  its  requirements.  This 
flexibility  is  designed  to  account  for 
differences  between  broker-dealers, 
including  size.  Nonetheless,  Treasury 
and  the  Commission  did  consider 
alternatives  indicated  above.  Treasiuy 
and  the  Commission  believe  that  the 
alternative  approaches  to  minimize  the 
adverse  impact  of  the  rule  on  small 
entities  are  not  consistent  with  the 
statutory  mandate  of  section  326.  In 
addition,  Treasury  and  the  Commission 
do  not  believe  that  an  exemption  is 
appropriate,  given  the  flexibilify  built 
into  the  rule  to  accouint  for,  among  other 
things,  the  differing  sizes  and  resources 
of  broker-dealers,  as  well  as  the 
importance  of  the  statutory  goals  and 
mandate  of  section  326.  Money 
laimdering  can  occur  in  small  firms  as 
well  as  large  firms. 

Vn.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866.  As 
noted  above,  the  final  rule  parallels  the 
requirements  of  section  326  of  the  Act. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

List  of  Subiects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks,  banking. 
Brokers,  Currency,  Foreign  banking, 
Foreign  currencies.  Gambling, 
Investigations,  Law  enforcement, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 


Department  of  the  Treasiuy 

31  CFR  Chapter  I 
Autfaorify  and  Issuance 

■  For  the  reasons  set  forth  in  the  pre- 
amble, part  103  of  tide  31  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  103— RNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

■  1.  The  authorify  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  III, 
sees.  312,  313,  314.  319,  326,  352,  Pub.  L. 
107-56.  115  Stat.  307. 12  U.S.C.  1818.  12 
U.S.C.  1786(q). 

§103.35    [Amended] 

■  2.  In  §  103.35.  amend  the  first  sentence 
of  paragraph  (a)(1)  to  add  the  words  "and 
before  October  1 ,  2003"  after  the  words 
"June  30. 1972". 

■  3.  Subpart  I  of  part  103  is  amended  by 
adding  §  103.122  to  read  as  follows: 

§  1 03.1 22    Customer  identification 
programs  for  broker-dealers. 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(l)(i)  Account  means  a  formal 
relationship  with  a  broker-dealer 
established  to  effect  transactions  in 
securities,  including,  but  not  limited  to, 
the  purchase  or  sale  of  securities  and 
securities  loaned  and  borrowed  activity, 
and  to  hold  seciu^ities  or  other  assets  for 
safekeeping  or  as  collateral. 

(ii)  Account  does  not  include: 

(A)  An  account  that  the  broker-dealer 
acquires  through  any  acquisition, 
merger,  purchase  of  assets,  or 
assumption  of  liabilities;  or 

(B)  An  account  opened  for  the 
purpose  of  participating  in  an  employee 
benefit  plan  established  imder  the 
Employee  Retirement  Income  Securify 
Act  of  1974. 

(2)  Broker-dealer  means  a  person 
registered  or  required  to  be  registered  as 
a  broker  or  dealer  with  the  Commission 
under  the  Securities  Exchange  Act  of     ; 
1934  (15  U.S.C  77a  et  seq.),  except 
persons  who  register  pursuant  to  15 
U.S.C  78o(b)(ll). 

(3)  Commission  means  the  United 
States  Securities  and  Exchange 
Commission. 

(4)(i)  Customer  means:  (A)  A  person 
that  opens  a  new  account;  and  (B)  an 
individual  who  opens  a  new  accoimt 
for:  (1)  An  individual  who  lacks  legal 
capacity;  or  {2)  an  entify  that  is  not  a^ 
legal  person. 
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(ii)  Customer  does  not  include:  (A)  A 
financial  institution  regulated  by  a 
Federal  functional  regulator  or  a  bank 
regulated  by  a  state  bank  regulator;  (B) 
a  person  described  in  §  103.22{d)(2){ii) 
through  (iv);  or  (C)  a  person  that  has  an 
existing  account  with  the  broker-dealer, 
provided  the  broker-dealer  has  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  person. 

(5)  Federal  functional  regulator  is 
defined  at  §  103.120(a)(2). 

(6)  Financial  institution  is  defined  at 
31  U.S.C.  5312(a)(2)  and  (c)(1). 

(7)  Taxpayer  identification  number  is 
defined  by  section  6109  of  the  hitemal 
Revenue  Code  of  1986  (26  U.S.C.  6109) 
and  the  Internal  Revenue  Service 
regulations  implementing  that  section 
[e.g.,  social  seciu-ity  number  or 
employer  identification  number). 

(8)  IJ.S.  person  means:  (i)  A  United 
States  citizen;  or  (ii)  a  person  other  than 
an  individual  (such  as  a  corporation, 
partnership  or  trust)  that  is  established 
or  organized  under  the  laws  of  a  State 
or  the  United  States. 

(9)  Non-U. S.  person  meems  a  person 
that  is  not  a  U.S.  person. 

(b)  Customer  iaentification  program: 
minimum  requirements. 

(1)  In  general.  A  broker-dealer  must 
establish,  document,  and  maintain  a 
written  Customer  Identification  Program 
("CIP")  appropriate  for  its  size  and 
business  that,  at  a  minimum,  includes 
each  of  the  requirements  of  paragraphs 
(b)(1)  through  (b)(5)  of  this  section.  The 
GIF  must  be  a  part  of  the  broker-dealer's 
anti-money  laundering  compliance 
program  required  under  31  U.S.C. 
5318(h). 

(2)  Identity  verification  procedures. 
The  CIP  must  include  risk-based 
procedures  for  verifying  the  identity  of 
each  customer  to  the  extent  reasonable 
and  practicable.  The  procediues  must 
enable  the  broker-desder  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  each  customer.  The 
procedures  must  be  based  on  the  broker- 
dealer's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 
various  types  of  accounts  maintained  by 
the  broker-dealer,  the  various  methods 
of  opening  accounts  provided  by  the 
broker-dealer,  the  various  types  of 
identifying  information  available  and 
the  broker-dealer's  size,  location  and 
customer  base.  At  a  minimum,  these 
procedures  must  contain  the  elements 
described  in  this  paragraph  (b)(2). 

(i)(A)  Customer  information  required. 
The  CIP  must  contain  procedures  for 
opening  an  account  that  specify 
identifying  information  that  will  be 
obtained  bom  each  customer.  Except  as 
permitted  by  paragraph  (b)(2)(i)(B)  of 
this  section,  the  broker-dealer  must 


obtain,  at  a  tninimiim,  the  following 
information  prior  to  opening  an 
account: 

(1)  Name; 

(2)  Date  of  birth,  for  an  individual; 

(3)  Address,  which  shall  be:  (i)  For  an 
■individual,  a  residential  or  business 
street  address;  [ii)  for  an  individual  who 
does  not  have  a  residential  or  business 
street  address,  an  Army  Post  Office 
(APO)  or  Fleet  Post  Office  (FPO)  box 
number,  or  the  residential  or  business 
street  address  of  a  next  of  kin  or  another 
contact  individual;  or  [Hi)  for  a  person 
other  them  an  individual  (such  as  a 
corporation,  partnership  or  trust),  a 
principal  place  of  business,  local  office 
or  other  physical  location;  and 

(4)  Identification  number,  which  shall 
be:  (i)  For  a  U.S.  person,  a  taxpayer 
identification  number;  or  [ii)  for  a  non- 
U.S.  person,  one  or  more  of  the 
following:  a  taxpayer  identification 
number,  a  passport  nvunber  and  coimtry 
of  issuance,  an  alien  identification  card 
number,  or  the  number  and  country  of 
issuance  of  any  other  government- 
issued  document  evidencing  nationality 
or  residence  and  bearing  a  photograph 
or  similar  safeguard. 

Note  to  paragraph  (b)(2)(i)(A}(4){ii): 
When  opening  an  account  for  a  foreign 
business  or  enterprise  that  does  not  have  an 
identiHcation  number,  the  broker-dealer  must 
request  ahemative  government-issued 
documentation  certifying  the  existence  of  the 
business  or  enterprise. 

(B)  Exception  for  persons  applying  for 
a  taxpayer  identification  number. 
Instead  of  obtaining  a  taxpayer 
identification  number  from  a  customer 
prior  to  opening  an  account,  the  CIP 
may  include  procediu-es  for  opening  an 
account  for  a  customer  that  has  applied 
for,  but  has  not  received,  a  taxpayer 
identification  number.  In  this  case,  the 
CIP  must  include  procediu'es  to  confirm 
that  the  application  was  filed  before  the 
customer  opens  the  account  and  to 
obtain  the  taxpayer  identification 
number  within  a  reasonable  period  of 
time  after  the  account  is  opened. 

(ii)  Customer  verification.  The  CIP 
must  contain  procedures  for  verifying 
the  identity  of  each  customer,  using 
information  obtained  in  accordance 
with  paragraph  (b)(2)(i)  of  this  section, 
within  a  reasonable  time  before  or  after 
the  customer's  account  is  opened.  The 
procediu-es  must  describe  when  the 
broker-dealer  will  use  dociunents,  non- 
documentary  methods,  or  a  combination 
of  both  methods,  as  described  in  this 
paragraph  (b)(2)(ii). 

(A)  Verification  through  documents. 
For  a  broker-dealer  relying  on 
documents,  the  CIP  must  contain 
procedures  that  set  forth  the  documents 


the  broker-dealer  will  use.  These 
docxmients  may  include: 

[1)  For  an  individual,  an  unexpired 
government-issued  identification 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard,  such  as  a  driver's  license  or 
passport;  and 

(2)  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership  or  trust),  documents 
showing  the  existence  of  the  entify, 
such  as  certified  articles  of 
incorporation,  a  government-issued 
business  license,  a  partnership 
agreement,  or  a  trust  instrument. 

(B)  Verification  through  non- 
documentary  methods.  For  a  broker- 
dealer  relying  on  non-documentary 
methods,  the  CIP  must  contain 
procedures  that  set  forth  the  non- 
dociunentary  methods  the  broker-dealer 
will  use. 

[1)  These  methods  may  include 
contacting  a  customer;  independently 
verifying  the  customer's  identify 
through  the  comparison  of  information 
provided  by  the  customer  with 
information  obtained  from  a  consumer 
reporting  agency,  public  database,  or 
other  source;  checking  references  with 
other  financial  institutions;  or  obtaining 
a  financial  statement. 

(2)  The  broker-dealer's  non- 
documentary  procedures  must  address 
situations  where  an  individual  is  imable 
to  present  an  unexpired  government- 
issued  identification  document  tbat 
bears  a  photograph  or  similar  safeguard; 
the  broker-dealer  is  not  familiar  with  the 
documents  presented;  the  account  is 
opened  without  obtaining  documents; 
the  customer  opens  the  accoimt  without 
appearing  in  person  at  the  broker-dealer; 
and  where  the  broker-dealer  is 
otherwise  presented  with  circumstances 
that  increase  the  risk  that  the  broker- 
dealer  will  be  unable  to  verify  the  true 
identify  of  a  customer  through 
documents. 

(C)  Additional  verification  for  certain 
customers.  The  CIP  must  ad(h«ss 
situations  where,  based  on  the  broker- 
dealer's  risk  assessment  of  a  new 
account  opened  by  a  customer  that  is 
not  an  individual,  the  broker-dealer  will 
obtain  information  about  individuals 
with  authority  or  control  over  such 
accoiuit.  This  verification  method 
applies  only  when  the  broker-dealer 
cannot  verify  the  customer's  true 
identity  using  the  verification  methods 
described  in  paragraphs  fb)(2)(ii)(A)  and 
(B)  of  this  section. 

(iii)  Lack  of  verification.  The  CIP  must 
include  procediues  for  responding  to 
circumstances  in  which  the  broker- 
dealer  cannot  form  a  reasonable  belief 
that  it  knows  the  true  identity  of  a 


customer.  These  procedujres  should 
describe: 

(A)  When  the  broker-dealer  should 
not  open  an  accoimt; 

(B)  The  terms  imder  which  a  customer 
may  conduct  transactions  while  the 
broker-dealer  attempts  to  verify  the 
customer's  identity; 

(C)  When  the  broker-dealer  should 
close  an  account  after  attempts  to  verify 
a  customer's  identity  fail;  and 

(D)  When  the  broker-dealer  should 
file  a  Suspicious  Activity  Report  in 
accordance  with  applicable  law  and 
regiUatloa. 

(3)  Recordkeeping.  The  CIP  must 
include  procedures  for  making  and 
maintaining  a  record  of  all  information 
obtained  under  procedm^es 
implementing  paragraph  (b)  of  this 
section. 

(i)  Required  records.  At  a  minimum, 
the  record  must  include: 

(A)  All  identifying  information  about 
a  customer  obtained  under  paragraph 
(b)(2)(i)  of  this  section, 

(B)  A  description  of  any  document 
that  was  relied  on  imder  paragraph 
(b)(2)(ii)(A)  of  this  section  noting  the 
type  of  dociunent,  any  identification 
nimaber  contained  in  the  document,  the 
place  of  issuance,  and  if  any,  the  date 
of  issuance  and  expiration  date; 

(C)  A  description  of  the  methods  and 
the  results  of  any  measures  imdertaken 
to  verify  the  identity  of  a  customer 
under  paragraphs  (b)(2)(ii)(B)  and  (C)  of 
this  section;  and 

(D)  A  description  of  the  resolution  of 
each  substantive  discrepancy 
discovered  when  verifying  the 
identifying  information  obtained. 

(ii)  Retention  of  records.  The  broker- 
dealer  must  retain  the  records  made 
under  paragraph  (b)(3)(i)(A)  of  this 
section  for  five  years  after  the  account 
is  closed  and  the  records  made  imder 
paragraphs  (b)(3)(i)(B),  (C)  and  (D)  of 
this  section  for  five  years  after  the 
record  is  made.  In  all  other  respects,  the 
records  must  be  maintained  pursuant  to 
the  provisions  of  17  CFR  240.1 7a-4. 

(4)  Comparison  with  government  lists. 
The  CIP  must  include  procedures  for 
determining  whether  a  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  Federal 
government  agency  and  designated  as 
such  by  Treasury  in  consiUtation  with 
the  Federal  functional  regulators.  The 
procedures  must  require  the  broker- 
dealer  to  make  such  a  determination 
within  a  reasonable  period  of  time  after 
the  account  is  opened,  or  earlier  if 
required  by  another  Federal  law  or 
regulation  or  Federal  directive  issuedm 
connection  with  the  applicable  list.  The 
procedures  also  must  require  the  broker- 


dealer  to  follow  all  Federal  directives 
issued  in  connection  with  such  lists. 

(5)(i)  Customer  notice.  The  CIP  must 
include  procedures  for  providing 
customers  with  adequate  notice  that  the 
broker-dealer  is  requesting  information 
to  verify  their  identities. 

(ii)  Adequate  notice.  Notice  is 
adequate  if  the  broker-dealer  generally 
describes  the  identification 
requirements  of  this  section  and 
provides  such  notice  in  a  manner 
reasonably  designed  to  ensure  that  a 
customer  is  able  to  view  the  notice,  or 
is  otherwise  given  notice,  before 
opening  an  account.  For  example, 
depending  upon  the  manner  in  which 
the  accoimt  is  opened,  a  broker-dealer 
may  post  a  notice  in  the  lobby  or  on  its 
Web  site,  include  the  notice  on  its 
account  applications  or  use  any  other 
form  of  oral  or  written  notice. 

(iii)  Sample  notice.  If  appropriate,  a 
broker-dealer  may  use  the  following 
sample  language  to  provide  notice  to  its 
customers: 

Important  Information  About  Procedures  for 
Opening  a  New  Account 

To  help  the  government  fight  the  funding 
of  terrorism  and  money  laundering  activities. 
Federal  law  requires  all  financial  institutions 
to  obtain,  verify,  and  record  information  that 
identifies  each  person  who  opens  an  account. 

What  this  means  for  you:  When  you  open 
an  account,  we  will  ask  for  your  name, 
address,  date  of  birth  and  other  information 
that  will  allow  us  to  identify  you.  We  may 
also  ask  to  see  your  driver's  license  or  other 
identifying  documents. 

(6)  Reliance  on  another  financial 
institution.  The  CIP  may  include 
procedures  specifying  when  the  broker- 
dealer  will  rely  on  the  performance  by 
another  financial  institution  (including 
an  affiliate)  of  any  procedures  of  the 
broker-dealer's  CIP,  with  respect  to  any 
customer  of  the  broker-dealer  that  is 
opening  an  account  or  has  established 
an  account  or  similar  business 
relationship  with  the  other  financial 
institution  to  provide  or  engage  in 
services,  dealings,  or  other  financial 
transactions,  provided  that: 

(i)  Such  reliance  is  reasonable  under 
the  circumstances; 

(ii)  The  other  financial  institution  is 
subject  to  a  rule  implementing  31  U.S.C. 
5318(h),  and  regulated  by  a  Federal 
functional  regulator;  and 

(iii)  The  other  financial  institution 
enters  into  a  contract  requiring  it  to 
certify  annually  to  the  broker-dealer  that 
it  has  implemented  its  anti-money 
laundering  program,  and  that  it  will 
perform  (or  its  agent  will  perform) 
specified  requirements  of  the  broker- 
dealer's  CIP. 

(c)  Exemptions.  The  Commission, 
with  the  concurrence  of  the  Secretary, 


may  by  order  or  regulation  exempt  any 
broker-dealer  that  registers  with  the 
Conunission  pursuant  to  15  U.S.C.  78o 
or  15  U.S.C.  78o-4  or  any  type  of 
account  from  the  requirements  of  this 
section.  The  Secretary,  with  the 
concurrence  of  the  Commission,  may 
exempt  any  broker-dealer  that  registers 
with  the  Commission  pursuant  to  15 
U.S.C.  78o-5.  In  issuing  such 
exemptions,  the  Commission  and  the 
Secretary  shall  consider  whether  the 
exemption  is  consistent  with  the 
puirposes  of  the  Bank  Secrecy  Act,  and 
in  the  public  interest,  and  may  consider 
other  necessary  and  appropriate  factors. 

(d)  Other  requirements  unaffected. 
Nothing  in  this  section  relieves  a  broker- 
dealer  of  its  obligation  to  comply  with 
any  other  provision  of  this  part, 
including  provisions  concerning 
information  that  must  be  obtained, 
verified,  or  maintained  in  connection 
with  any  account  or  transaction. 

Dated:  April  28.  2003. 

By  the  Financial  Crimes  Enforcement 
Network. 
James  F.  Sloan, 
Director. 

Dated:  April  29,  2003. 

In  concurrence:  By  the  Securities  and 
Exchange  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-11017  Filed  5-8-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-26031 ;  File  No.  S7-26-02] 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RiN1506-AA33 

Customer  Identification  Programs  for 
Mutual  Funds 

agencies:  Financial  Crimes 
Enforcement  Network,  Treasury; 
Securities  and  Exchange  Commission. 
ACTION:  Joint  final  rule. 

summary:  The  Department  of  the 
Treasury,  through  the  Financial  Crimes 
Enforcement  Network  (FinCEN),  and  the 
Securities  and  Exchange  Commission 
are  jointly  adopting  a  final  rule  to 
implement  section  326  of  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  ACT)  Act  of  2001  (the 
Act).  Section  326  requires  the  Secretary 
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of  the  Treasury  (the  Secretary  or 
Treasury)  to  jointly  prescribe  with  the 
Securities  and  Exchange  Commission 
(the  Commission  or  SEC)  a  regulation 
that,  at  a  minimum,  requires  investment 
companies  to  implement  procedures  to 
verify  the  identity  of  any  person  seeking 
to  open  an  account,  to  the  extent 
reasonable  and  practicable;  to  maintain 
records  of  the  information  used  to  verily 
the  person's  identity;  and  to  determine 
whether  the  person  appears  on  any  lists 
of  known  or  suspected  terrorists  or 
terrorist  organizations  provided  to 
investment  companies  by  any 
government  agency.  This  final 
regulation  applies  to  investment 
companies  that  are  mutual  funds. 
DATES:  Effective  Date:  This  rule  is 
effective  Jime  9,  2003. 

Compliance  Date:  Each  mutual  fund 
must  comply  with  this  final  nde  by 
October  1,  2003.  Section  I.D.  of  the 
SUPPLEMENTARY  INFORMATION  contains 
additional  information  concerning  the 
compliance  date  for  the  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 

Securities  and  Exchange  Commission: 
Division  of  Investment  Management, 
Office  of  Regulatory  Policy  at  (202)  942- 
0690. 

Treasury:  Office  of  the  Chief  Counsel 
(FinCEN)  at  (703)  905-3590;  Office  of 
the  General  Counsel  (Treasury)  at  (202) 
622-1927;  or  the  Office  of  the  Assistant 
General  Counsel  for  Banking  &  Finance 
(Treasury)  at  (202)  622-0480. 
SUPPLEMENTARY  INFORMATION:  Treasury 
and  the  Commission  are  jointly 
adopting  (1)  a  new  final  rule,  31  CFR 
103.131,  proposed  in  July  2002,'  to 
implement  section  326  of  the  USA 
PATRIOT  Act  2  and  (2)  a  new  rule  0-11 
[17  CFR  270.0-11]  under  the  Investment 
Company  Act  of  1940  ^  (the  "1940  Act") 
that  cross-references  this  new'final  rule. 

I.  Background 

A.  Section  326  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  President  Bush 
signed  into  law  the  USA  PATRIOT  Act. 
Title  III  of  the  Act,  captioned 
"International  Money  Laundering 
Abatement  and  Anti-terrorist  Financing 
Act  of  2001,"  adds  several  new 
provisions  to  the  Bank  Secrecy  Act 
(BSA).*  These  provisions  are  intended 
to  facilitate  the  prevention,  detection, 
and  prosecution  of  international  money 
laimdering  and  the  financing  of 
terrorism.  Section  326  of  the  Act  adds 
a  new  subsection  fl)  to  31  U.S.C.  5318 


•  Customer  Identification  Programs  for  Mutual 
Funds,  67  FR  48318  (July  23,  2002)  (proposed  rule). 

2  Pub.  L.  107-56. 

3  15U.S.C.  80a-l. 

*31  U.S.C.  5311  efseq. 


of  the  BSA  that  requires  the  Secretary  to 
prescribe  regulations  "setting  forth  the 
minimum  standards  for  financial 
institutions  and  their  customers 
regarding  the  identity  of  the  customer 
that  shall  apply  in  connection  with  the 
opening  of  an  account  at  a  financial 
institution." 

Section  326  applies  to  all  "financial 
institutions."  This  term  is  defined 
broadly  in  the  BSA  to  encompass  a 
variety  of  entities,  including  commercial 
banks,  agencies  and  branches  of  foreign 
banks  in  the  United  States,  thrifts,  credit 
unions,  private  banks,  trust  companies, 
investment  companies)  brokers  and 
dealers  in  securities,  futures 
commission  merchants,  insiuance 
companies,  travel  agents,  paurnbrokers, 
dealers  in  precious  metals,  check- 
cashers,  casinos,  and  telegraph 
companies,  among  many  others. ^ 
Although  "investment  companies"  are 
"financial  institutions"  for  piuposes  of 
the  BSA,6  the  BSA  does  not  define 
"investment  company."  ^  The  1940  Act 
defines  the  term  broadly  and  subjects 
investment  companies  to 
comprehensive  regulation  by  the  SEC.^ 


5  See  31  U.S.C.  5312(a)(2)  and  (c)(1)(A).  For  any 
financial  institution  engaged  in  Financial  activities 
described  in  section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956.  the  Secretary  is  required  to 
prescribe  the  regulations  issued  under  section  326 
jointly  with  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift  Supervision,  and 
the  National  Credit  Union  Administration 
(collectively,  the  banking  agencies),  the  SEC,  and 
the  Commodity  Futures  Trading  Commission 
(CFTC). 

«See31  U.S.C.  5312(a)(2)(l). 

'  Treasury  has  not  yet  adopted  rules  defining 
"investment  company"  for  purposes  of  the  BSA.  By 
interim  rule  published  on  April  29.  2002,  Treasury 
required  that  certain  "open-end.companies,"  as  that 
term  is  defined  in  the  1940  Act  (mutual  funds) 
adopt  anti-money  laundering  programs  pursuant  to 
section  352  of  the  Act.  67  FR  21117  (Apr.  29,  2002). 
Treasury  temporarily  exempted  investment 
companies  other  than  mutual  funds  from  the 
requirement  that  they  establish  anti-money 
laundering  programs  and  temporarily  deferred 
determining  the  definition  of  "investment 
company"  for  purposes  of  the  BSA.  Id.  On 
September  26.  200Z.  Treasury  issued  a  rule 
proposal  that,  if  adopted,  would  require  ceriain 
"unregistered  investment  companies"  to  adopt  and 
implement  anti-money  laundering  programs.  67  FR 
60617  (Sept.  26,  2002).  Treasury  has  also  submitted, 
jointly  with  the  SEC  and  the  Board  of  Governors  of 
the  Federal  Reserve  System,  a  report  to  Congress 
recommending  that  customer  identification 
requirements  be  applied  to  unregistered  investment 
companies.  See  A  Report  to  Congress  in  Accordance 
with  §  356(c)  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act  of  2001 
(USA  PATRIOT  Act)  (December  31,  2002)  at  38 
(available  at  www.treasury.gov/press/releases/ 
reports/356report.pdf).  We  anticipate  that  this 
recommendation  will  be  addressed  by  separate 
rulemaking. 

"Section  3(a)(1)  of  the  1940  Act  defines 
"investment  company"  as  any  issuer  that  (A)  is  or 
holds  itself  out  as  being  engaged  primarily,  or 


This  final  rule  applies  only  to  those 
investment  companies  that  are  "open- 
end  companies"  required  to  register 
with  the  SEC  under  section  8  of  the 
1940  Act.^  These  entities  are  commonly 
referred  to  as  "mutual  funds." 

The  regulations  implementing  section 
326  must  require,  at  a  minimum, 
financial  institutions,  including 
investment  companies,  to  implement 
reasonable  procedures  for  (1)  verifying 
the  identity  of  any  person  seeking  to 
open  an  account,  to  the  extent 
reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency.  In  prescribing 
these  regiUations,  the  Secretary  is 
directed  to  take  into  consideration  the 
types  of  accoimts  maintained  by 
different  types  of  financial  institutions, 
the  various  methods  of  opening 
accounts,  and  the  types  of  identifying 
information  that  are  available. 

Final  rules  governing  the  applicability 
of  section  326  to  other  financial 
institutions,  including  broker-dealers, 
banks,  thrifts,  credit  unions,  and  futiues 
commission  merchants,  are  being  issued 
separately.!"  Treasury,  the  SEC,  the 
CFTC  and  the  banking  agencies 
consulted  extensively  in  the 
development  of  all  rules  implementing 
section  326  of  the  Act.  These 
participating  agencies  intend  the  effect 
of  the  final  rules  to  be  imiform 
throughout  the  financial  services 
industry. 


proposes  to  engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in  securities;  (B) 
is  engaged  or  proposes  to  engage  in  the  business  of 
issuing  face-amount  certificates  of  the  installment 
type,  or  has  been  engaged  in  such  business  and  has 
any  such  certificate  outstanding;  or  (C)  is  engaged 
or  proposes  to  engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's  total  assets 
(exclusive  of  Government  securities  and  cash  items) 
on  an  unconsolidated  basis. 

9  See  §  103.131(a)(8).  Section  5(a)(1)  of  the  1940 
Act  defines  "open-end  company."  Other  types  of 
investment  companies  regulated  by  the  SEC  include 
closed-end  companies  and  unit  investment  trusts. 
The  Secretary  and  the  SEC  will  continue  to 
consider  whether  a  QP  requirement  would  be 
appropriate  for  the  issuers  of  these  products,  or 
whether  they  are  effectively  covered  by  the  OP 
requirements  of  other  financial  institutions 
involved  in  their  distribution  (e.g.,  broker-dealers). 

•"Treasury  intends  to  issue  separate  rules  under 
section  326  for  non-bank  financial  institutions  that 
are  not  regulated  by  the  federal  functional 
regulators. 


B.  Overview  of  Comments  Received 

On  July  23,  2002,  Treasury  and  the 
SEC  jointly  proposed  a  nde  to 
implement  section  326  with  respect  to 
mutual  funds."  Treasiuy  and  the  SEC 
proposed  general  standards  that  would 
require  each  mutual  fimd  to  design  and 
implement  a  customer  identification 
program  (CIP)  tailored  to  the  mutual 
fund's  size,  location,  and  type  of 
business.  The  proposed  nde  also 
included  certain  specific  standards  that 
would  be  mandated  for  all  mutual 
funds. 

Treasury  and  the  SEC  received  eight 
comments  in  response  to  the  proposal. '^ 
Commenters  included  investment 
companies,  a  financial  services  holding 
company,  a  registered  investment 
adviser,  a  transfer  agent,  trade 
associations,  and  a  company  engaged  in 
the  sale  of  technologies  and  services 
used  to  locate  persons  and  authenticate 
identities.  Commenters  generally 
supported  the  proposal  but  suggested 
revisions. 

Two  commenters  agreed  with  the 
largely  risk-based  approach  set  forth  in 
the  proposal,  which  allows  each  mutual 
fimd  to  develop  a  CIP  based  on  its 
specific  operations,  taking  into 
consideration  variables  such  as  size  and 
type  of  business.  Five  commenters 
suggested  that  the  final  rule  make 
greater  use  of  a  risk-based  approach,  in 
lieu  of  specific  identification  and 
verification  requirements.  They 
suggested  that  such  a  comprehensively 
risk-based  approach  woidd  give  mutual 
fimds  appropriate  discretion  to  focus 
efforts  and  resources  on  the  high-risk 


"  Proposed  rule,  supra  note  1.  Treasury 
simultaneously  published  (1)  jointly  with  the 
banking  agencies,  a  proposed  rule  applicable  to 
banks  (as  defined  in  31  CFR  103.11(c))  and  foreign 
branches  of  insured  banks;  (2)  a  proposed  rule 
applicable  to  credit  unions,  private  banks  and  trust 
companies  that  do  not  have  a  federal  functional 
regulator;  (3)  jointly  writh  the  SEC,  a  proposed  rule 
applicable  to  broker-dealers;  and  (4)  jointly  with  the 
CFTC,  a  proposed  rule  applicable  to  futures 
commission  merchants  and  introducing  brokers. 
Customer  Identification  Programs  for  Banks, 
Savings  Associations,  and  Credit  Unions,  67  FR 
48290  (July  23,  2002);  Customer  Identification 
Programs  for  Certain  Banks  (Credit  Unions.  Private 
Banks  and  Trust  Companies)  That  Do  Not  Have  a 
Federal  Functional  Regulator,  67  FR  48299  (July  23, 
2002):  Customer  Identification  Programs  for  Broker- 
Dealers,  67  FR  48306  (July  23,  2002);  Customer 
Identification  Programs  for  Futures  Commission 
MerchanU  and  Introducing  Brokers,  67  FR  48328 
(July  23,  2002).  Treasury,  the  Conunission,  the 
CFTC,  and  the  bankiag  agencies  received 
approximately  five  hiSidred  comments  in  response 
to  these  proposed  rules.  Many  of  those  commenters 
raised  issues  similar  to  those  we  received  in 
connection  with  the  proposal  respecting  mutual 
fund  customer  identification  programs. 

•2  The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  SEC's  Public 
Reference  Room,  450  5th  Street,  NW.,  Washington, 
DC  (File  No.  S7-26-02). 


accounts  that  are  most  likely  to  be  used 
by  money  launderers  and  terrorists.  All 
of  the  commenters  recommended  that 
the  final  rule  include  more  specific 
reqiurements  addressing  the  risks 
presented  by  particular  situations.'^ 
Seven  of  the  eight  commenters 
suggested  that  we  had  imderestimated 
the  bxudens  that  would  be  imposed  by 
certain  elements  of  the  proposal.  Three 
commenters  suggested  that  mutual 
funds  be  given  greater  flexibility  when 
dealing  with  established  customers  and 
be  permitted  to  rely  on  identification 
and  verification  of  customers  performed 
by  third  parties,  including  other  funds 
in  the  same  fund  complex. 

All  of  the  commenters  asked  for 
additional  guidance  concerning  one  or 
more  elements  of  the  proposed  rule.  Six 
commenters  requested  guidance 
regarding  the  requirement  to  check 
government  lists  of  known  and 
suspected  terrorists  and  terrorist 
organizations.  Four  commenters 
requested  guidance  concerning  the 
proposal  to  require  notice  to  customers 
that  the  mutual  fimd  is  requesting 
information  to  verify  the  customer's 
identity.  Seven  commenters  requested 
that  the  final  rule  contain  a  delayed 
implementation  date  in  order  to  provide 
mutual  funds  with  sufficient  time  to 
design  CIPs,  obtain  board  approval,  alter 
existing  poUcies  and  procedures,  forms, 
and  software,  and  train  staff. 

We  have  modified  the  proposed  rule 
in  light  of  these  comments.  The  section- 
by-section  analysis  that  follows 
discusses  the  comments  and  the 
modifications  that  we  have  made  to  the 
rule. 

C.  Codification  of  the  Joint  Final  Rule 

The  final  rule  is  being  issued  joinUy 
by  Treasury,  through  FinCEN,  and  by 
the  SEC.  The  substantive  requirements 
of  this  joint  final  rule  are  being  codified 
as  part  of  Treasury's  BSA  regulations 
located  in  31  CFR  Part  103.  In  addition, 
to  provide  a  reference  to  the  joint  final 
rule  in  the  SEC  regulations  for 
investment  companies,  the  SEC  is 
concurrenUy  publishing  a  provision  in 
its  own  regulations  in  17  CFR  Part  270 
that  cross-references  this  final  rule.''* 

D.  Compliance  Date 

Six  commenters  requested  that 
mutual  fimds  be  given  adequate  time  to 
develop  and  implement  the 
requirements  of  any  final  rule 
implementing  section  326.  The 
transition  periods  suggested  by 


commenters  ranged  from  90  days  to  12 
months  after  the  publication  of  a  final 
nde. 

The  final  rule  modifies  various 
aspects  of  the  proposed  rule  and 
eliminates  some  of  the  requirements 
that  commenters  identified  as  being 
most  burdensome.  Nonetheless,  we 
recognize  that  some  mutual  funds  will 
need  time  to  develop  a  CIP,  obtain  board 
approval,  and  implement  the  CIP,  which 
vrill  include  various  measures,  such  as 
training  staff,  reprinting  forms,  and 
developing  new  software.  Accordingly, 
although  this  nde  will  be  effective  30 
days  after  publication,  mutual  fluids 
will  have  a  transition  period  to 
implement  the  rule.  Treasury  and  the 
Commission  have  determined  that  each 
mutual  fund  must  fully  implement  its 
CIP  by  October  1,  2003. 

n.  Section-by-Section  Analjrsis 

Section  131(a)    Definitions 

Section  103.131(a)(1)  Account.  We 
proposed  to  define  "accoimt"  as  any 
contractual  or  other  business 
relationship  between  a  customer  and  a 
mutual  fund  established  to  effect 
financial  transactions  in  seciuities, 
including  the  purchase  or  sale  of 
securities.'^  The  final  nde  limits  the 
defiiution  of  "accoimt"  to  relationships 
between  a  person  and  a  mutual  fund 
that  are  established  to  effect 
transactions  in  securities  issued  by  the 
mutual  fund  in  order  to  clarify  that  the 
purchase  or  sale  of  a  mutual  fund's 
underlying  portfolio  securities  does  not 
establish  an  "account"  for  purposes  of 
this  rule. '^ 

The  proposed  rule  stated  that 
transfers  of  accounts  fi^om  one  mutual 
fund  to  another  are  outside  the 
definition  of  "accoimt"  for  purposes  of 


'3  For  example,  two  commenters  suggested  that 
the  rule  exclude  accounts  opened  by  participants  in 
qualified  retirement  plans  or  other  qualified  benefit 
plan  customers. 

»*  17  CFR  270.0-11. 


"See  proposed  §  103.131(a)(1). 

'«See  §103.131(a)(l)(i).  Three  commenters 
suggested  that  the  definition  of  "account"  be 
limited  to  formal  ongoing  relationships,  as  in  the 
OP  rules  proposed  by  Treasury  and  the  banking 
agencies.  These  commenters  suggested  that,  as 
proposed,  the  definition  could  be  read  to  include 
isolated  transactions  where  an  account  relationship 
with  the  mutual  fund  is  not  established.  Treasury 
and  the  banking  agencies  proposed  to  limit  the 
definition  of  "account"  to  "ongoing  transactions"  to 
specifically  address  situations  where  a  person 
obtains  certain  services  or  products  from  a  bank 
such  as  cashing  or  buying  a  check  or  purchasing  a 
wire  transfer  or  money  order.  The  final  rules  being 
issued  by  the  Treasury  and  the  banking  agencies  do 
not  include  the  term  "ongoing"  in  their  definitions 
of  "account."  Instead,  their  definitions  of  "account" 
now  specifically  exclude  these  types  of  products  or 
services  and  any  others  where  a  "formal  banking 
relationship"  is  not  established  with  a  person. 
Mutual  funds  do  not  offer  these  types  of  products 
or  services  to  persons  who  are  not  fund 
shareholders.  Thus,  we  did  not  include  the  term 
"ongoing"  in  the  definition  of  account  or  adopt  the 
specific  exclusions  included  in  the  bank  rules. 
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tlie  proposed  rule.^^  The  final  rule 
codifies  and  clarifies  tliis  "transfer 
exception,"  by  excluding  from  the 
definition  of  "accoimt"  any  account  that 
a  mutual  fund  acquires  through  an 
acquisition,  merger,  purchase  of  assets, 
or  assiunption  of  liabilities  from  any 
third  party.  Because  these  transfers  are 
not  initiated  by  customers,  the  accounts 
do  not  fall  within  the  scope  of  section 
326. '8  Finally,  the  rule  excludes  fit)m 
the  definition  of  "account"  accounts 
opened  for  the  purpose  of  participating 
in  an  employee  benefit  plan  established 
pursuant  to  the  Employee  Retirement 
Income  Security  Act  of  1974.19  Two 
commenters  recommended  that  these 
accoimts  be  excluded  from  the  rule.  We 
believe  that  these  accounts  are  less 
susceptible  to  use  for  the  financing  of 
terrorism  and  money  laundering, 
because,  among  other  reasons,  they  are 
funded  through  payroll  deductions  in 
connection  with  employment  plans  that 
must  comply  with  federal  regulations 
that  impose  various  requirements 
regarding  the  funding  and  withdrawal  of 
funds  from  such  accounts,  including 
low  contribution  limits  and  strict 
distribution  requirements.  Therefore,  we 
have  decided  to  exclude  them  bora  the 
definition  of  "account"  in  the  final  rule. 

Section  103.131(a)(2)  Customer.  We 
proposed  to  define  "customer"  to  mean 
any  mutual  fund  shareholder  of  record 
who  opens  a  new  accoimt  with  a  mutual 
fund,  and  any  person  authorized  to 
effect  transactions  in  the  shareholder  of 
record's  account.20  The  proposed  rule 
described  various  relationships  that 
would  be  included  in,  or  excluded  from, 
the  definition  of  "customer."  21  Seven 
commenters  expressed  concern  about 
the  proposed  definition.  Three 
commenters  recommended  that  the  final 
rule  provide  that  persons  who  do  not 
actually  establish  an  account  or  receive 
services  from  a  mutual  fund  are  not 
"customers."  One  commenter 


"See  proposed  rule,  supra  note  1,  Section  I.A. 

'»  Section  326  of  the  Act  provides  that  the 
regulations  thereunder  shall  require  financial 
institutions  to  implement  reasonable  procedures  for 
"verifying  the  identity  of  any  person  seeking  to 
open  an  account."  (emphasis  added)  If  a  financial 
institution  acquires  a  pre-existing  account,  the 
customer  is  not  opening  an  account  with  the 
financial  institution.  Nevertheless,  there  may  be 
situations  involving  the  transfer  of  accounts  where 
it  would  be  appropriate  for  a  mutual  fund  to  verify 
the  identity  of  customers  associated  with  the 
accounts  that  it  acquires  from  another  financial 
institution.  We  expect  financial  institutions  to 
implement  reasonable  procedures  to  detect  money 
laundering  in  any  accounts,  however  acquired.  A 
mutual  fund  may.  as  part  of  its  AML  compliance 
program,  need  to  take  additional  steps  to  verify  the 
identify  of  customers,  based  on  its  assessment  of  the 
relevant  risks. 

"Section  103.131(a)(l)(u)(B). 

"Proposed  §  103.131(a)(3). 

"  See  proposed  rule,  supra  note  1,  Section  II.A. 


recommended  that  the  rule  define 
"customer"  as  a  person  who  opens  a 
new  account,  and  explicitly  exclude 
existing  customers.  Two  commenters 
suggested  that  a  person  who  exchanges 
fund  shares  within  a  fund  family  be 
excluded,  whether  or  not  the  exchange 
occurred  in  a  single  account. 

We  have  revised  the  definition  of 
"customer"  to  address  these  and  other 
issues.  The  final  rule  defines 
"customer"  as  "a  person  that  opens  a 
new  accoimt."  22  For  example,  in  the 
case  of  a  trust  account,  the  "customer" 
would  be  the  trust.  For  purposes  of  this 
rule,  a  mutual  fimd  is  not  required  to 
look  through  a  trust,  or  similar  account 
to  verify  the  identities  of  beneficiaries, 
and  instead  is  required  only  to  verify 
the  identity  of  the  named 
accountholder.23  Similarly,  with  respect 
to  an  omnibus  account  established  by  an 
intermediary,  a  mutual  fund  generally  is 
not  required  to  look  through  the 
intermediary  to  the  underlying 
beneficial  owners. ^^ 

The  final  rule  clarifies  the  treatment 
of  a  minor  child  or  an  informal  group 
with  a  common  interest  [e.g.,  a  civic 
club),  where  there  is  no  legal  entity.  In 
those  circumstances,  "customer" 
includes  "an  individual  who  opens  a 
new  account  for  (1)  an  individual  who 
lacks  legal  capacity,  such  as  a  minor;  or 
(2)  an  entity  that  is  not  a  legal  person, 
such  as  a  civic  club.  "25 

In  order  to  make  the  rule  less 
burdensome,  the  final  rule  excludes 
from  the  definition  of  "customer" 
certain  readily  identifiable  entities, 
including:  (1)  Financial  institutions 
regulated  by  a  federal  functional 
regulator;  (2)  banks  regulated  by  a  state 
bank  regulator;  and  (3)  governmental 
agencies  and  instrumentalities  and 
companies  that  are  publicly  traded  (i.e., 
the  entities  described  in 
§  103.22(d)(2)(ii}-{iv)).26  Finally,  the 


"Section  103.131(aK2)(i).  Each  person  named  on 
a  joint  account  is  a  "customer"  imder  this  final  rule 
unless  otherwise  provided. 

2' However,  based  on  its  risk  assessment  of  a  new 
account  opened  by  a  customer  that  is  not  an 
individual,  a  mutual  fund  may  need  to  take 
additional  steps  to  verify  the  identify  of  the 
customer  by  seeking  information  about  individuals 
with  ownership  or  control  over  the  account  in  order 
to  identify  the  customer,  as  described  in 
§  103.12i(b)(2)(ii)(C).  See  notes  82-«4  infm  and 
accompanying  text,  discussing  procedures  for 
additional  verification  for  certain  customers.  A 
mutual  fund  may,  as  a  part  of  its  AML  compliance 
program,  need  to  take  additional  steps  to  verify  the 
identity  of  customers,  based  on  its  assessment  of  the 
relevant  risks. 

'*  See  also  note  47  infra  and  accompanying  text, 
discussing  omnibus  accounts. 

"Section  103.131(a)(2)(iMB). 

"Section  103.131(a)(2)(u)(A)-{B).  Section 
ll)3.22(d)(2)(ii)-<iv)  exempts  such  companies  only 
to  the  extent  of  their  domestic  operations. 
Accordingly,  a  muhial  funds  OP  will  apply  to  any 


definition  of  "customer"  excludes  a 
person  that  has  an  existing  account  with 
a  mutual  fund,  provided  that  the  mutual 
fund  has  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  person.^^ 

Five  commenters  objected  to  the 
proposal  to  define  "customer"  to 
include  all  persons  with  authority  to 
effect  transactions  in  the  account  of  a 
shareholder  of  record.^s  While 
acknowledging  that  there  are 
circumstances  in  which  it  would  be 
appropriate  to  verify  the  identity  of  all 
such  persons  (e.g.,  accountholders  that 
are  small  or  closely  held  corporations), 
they  asserted  that  the  proposal  in  this 
respect  was  overbroad  and  unduly 
burdensome,  and  would  not  further  the 
goals  of  the  statute.  In  light  of  these 
comments,  we  have  revisited  the  issue 
and  have  determined  that  requiring  a 
mutual  fund  to  verify  the  identity  of  all 
such  parties  could  interfere  with  the 
mutual  fund's  ability  to  focus  on 
identifying  customers  that  present  a 
significant  risk  of  not  being  properly 
identified.  Accordingly,  the  final  rule 
does  not  define  "customer"  to  include 
persons  authorized  to  effect  transactions 
in  the  account  of  a  shareholder  of 
record.  Rather,  a  mutual  fund's  CIP 
must  address  situations  in  which  the 
mutual  fund  will  take  additional  steps 
to  verify  the  identity  of  a  customer  that 
is  not  an  individual  (such  as  a 
corporation  or  partnership)  by  seeking 
information  about  individuals  with 
authority  or  control  over  the  account, 
including  persons  with  authority  to 
effect  transactions  in  the  account.^^ 

Section  103.131(a)(3)  Federal 
functional  regulator.  The  proposed  rule 
did  not  define  "federal  functional 
regulator."  The  final  rule  uses  the  term 
in  several  provisions,  including  the 
provisions  concerning  government  lists 
and  reliance  on  other  financial 
institutions.  The  final  rule  defines  the 
term  by  reference  to  §  103.120(a)(2), 
meaning  each  of  the  banking  agencies, 
the  SEC,  and  the  CFTC. 

Section  103.131(a)(4)  Financial 
institution.  The  proposed  rule  did  not 
define  "financial  institution."  The  final 
rule  uses  the  term  in  several  provisions. 


foreign  offices,  affiliates,  or  subsidiaries  of  such 
entities  that  open  new  accouints. 

"Section  103.131(a)(2)(u)(C).  Although  a 
customer  of  one  mutual  fund  would  not  necessarily 
be  considered  an  existing  customer  of  other  funds 
in  the  same  fund  complex,  one  fund  may  rely  on 
another  fund's  performance  of  any  elements  of  its 
OP.  See  discussion  at  notes  i  15-1 22  and 
accompanying  text,  infra  describing  circumstances 
in  which  a  fund  may  rely  on  the  performance  of  all 
or  part  of  its  OP  by  another  financial  institution, 
including  another  fund  in  the  fund  complex. 

2»  Proposed  §  103.131(a)(3)(ii). 

"Section  103.131(b)(2Mii)(C).  See  discussion  at 
notes  82-84  and  accompanying  text,  iii^.    - 
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including  the  definition  of  "customer" 
and  the  provisions  on  verification 
through  non-documentary  methods, 
notices,  and  reliance  on  other  financial 
institutions.  Therefore,  the  final  rule 
defines  the  term  by  cross-reference  to 
the  BSA.3° 

Section  103.131(a)(5)  Mutual  fund. 
We  proposed  to  define  "mutual  fund" 
as  an  "investment  company"  that  is  an 
"open-end  company"  (as  those  terms 
are  defined  in  the  1940  Act).3i  We  have 
revised  the  definition  to  limit  it  to 
entities  that  are  registered  or  are 
required  to  register  with  the  SEC  under 
section  8  of  the  1940  Act.^^  This  change 
clarifies  that  the  rule  does  not  apply  to 
foreign  mutual  funds  that  meet  the 
statutory  definition  but  are  not  subject 
to  the  registration  requirements  of  the 
1940  Act. 

Sect/on  103.131(a)(6)  Non-U. S. 
person.  We  proposed  to  define  "non- 
U.S.  person"  as  a  person  that  is  not  a 
U.S.  person. '3  There  were  no  comments 
on  this  definition  and  we  are  adopting 
it  as  proposed. 

Section  103.131(a)(7)  Taxpayer 
identification  number.  We  proposed  to 
define  "taxpayer  identification  number" 
by  reference  to  section  6109  of  the 
Internal  Revenue  Code  and  the 
regulations  of  the  Internal  Revenue 
Service.^'*  There  were  no  comments  on 
this  approach  and  we  are  adopting  it 
substantially  as  proposed,  with  minor 
technical  modifications. 

Section  103.131(a)(8)  U.S.  person.  We 
proposed  to  define  "U.S.  person"  as  a 
U.S.  citizen,  or  a  corporation, 
partnership,  trust,  or  person  (other  than 
a  natural  person)  established  or 
organized  under  the  laws  of  a  State  or 
the  United  States. '^  There  were  no 
comments  on  this  definition  and  we  are 
adopting  it  substantially  as  proposed, 
with  tec3mical  changes  that  conform  the 
definition  to  that  used  in  the  final  CEP 
rules  for  other  financial  institutions. 

Section  103.131(b)    Customer 
Identification  Program:  Minimum 
Requirements 

Section  103.131(b)(1)  General  Rule. 
We  proposed  to  require  that  each 
mutual  fund  establish,  document,  and 
maintain  a  written  CIP  as  part  of  its 
required  anti-money  laundering  (AML) 


program,  and  that  the  procedures  of  the 
CIP  enable  the  fund  to  form  a  reasonable 
belief  that  it  knows  the  true  identity  of 
a  customer.36  Tije  mutual  fund's  CIP 
procedures  were  to  be  based  on  the  type 
of  identifying  information  available  and 
on  an  assessment  of  relevant  risk 
factors,  including  (1)  the  mutual  fund's 
size;  (2)  the  maimer  in  which  accounts 
are  opened,  fund  shares  are  distributed, 
and  purchases,  sales  and  exchanges  are 
effected;  (3)  the  mutual  fund's  types  of 
accounts;  and  (4)  the  mutual  fund's 
customer  base.^^  The  proposed  rule 
discussed  these  risk  factors  and 
explained  that,  although  the  rule 
requires  certain  miniirmm  identifying 
information  and  suitable  verification 
methods,  mutual  funds  should  consider 
on  an  ongoing  basis  whether  other 
information  or  methods  are  appropriate, 

Sarticularly  as  they  become  available  in 
le  future.38  Commenters  generally 
supported  the  approach  of  the  proposed 
general  CIP  requirements  and  we  are 
adopting  them  substantially  as 
proposed,  although  the  final  rule 
reorganizes  the  provisions  of  the  CIP 
requirements  section.^^ 

The  proposed  rule  would  have 
required  a  mutual  fimd's  CIP  to  be 
approved  by  the  fund's  board  of 
directors  or  trustees.*"  Four  commenters 
requested  clarification  that  the 
provision  would  not  require  ongoing 
review  or  monitoring  by  the  board.  One 
commenter  observed  that  fund  AML 
programs  must  already  be  approved  by 
the  board,  and  suggested  that  it  would 
be  redundant  to  require  that  the  CIP, 
which  is  part  of  the  fund's  AML 
program,  be  separately  approved.*'  In 
order  to  eliminate  any  duplicative 
requirements  we  are  eliminating  the 
board  approval  requirement  from  the 
final  rule.  We  note,  however,  that  a  fund 
with  an  AML  program  that  the  board 
has  approved  as  required,  must 
nonetheless  obtain  board  approval  of  a 
new  CIP.  The  addition  of  the  CIP  is  a 
material  change  that  must  be  approved 
by  the  board. 

Section  103.131(b)(2)  Identity 
verification  procedures.  We  proposed  to 


30  Section  103.131(a)(4),  referring  to  31  U.S.C 
5312(a)(2)  and  (c)(1).  This  definition  is  more 
expansive  than  the  definition  of  "financial  , 
institution"  in  31  CFR  103.11,  and  includes  entities 
such  as  futures  commission  merchants  and 
introducing  brokers. 

"  Proposed  §  103.131(a)(4). 

"Section  103.131(a)(5). 

"Proposed  §  103.131(a)(8). 

"  Proposed  §  103.131(a)(6). 

»  Proposed  §  103.131(a)(7). 


require  that  a  mutual  fund's  CIP  include 
procedures  for  verifying  the  identity  of 
customers,  to  the  extent  reasonable  and 
practicable,  using  information  specified 
in  the  rule,  and  that  such  verification 
occur  within  a  reasonable  time  before  or 
after  the  customer's  account  is  opened 
or  the  customer  is  granted  authority  to 
effect  transactions  with  respect  to  an 
account.*^  Commenters  supported  these 
general  requirements,  although  five 
commenters  recommended  greater  use 
of  a  risk-based  approach. 

The  final  rule  continues  to  strike  a 
balance  between  flexibility  and  detailed  • 
guidance,  and  we  are  adopting  the 
provisions  on  identity  verification 
procedures  substantially  as  proposed. 
Under  the  final  rule,  a  mutual  fund's 
CIP  must  include  risk-based  procedures 
for  verifying  the  identity  of  each 
customer  to  the  extent  reasonable  and 
practicable.'*^  Such  procedures  must 
enable  the  mutual  fund  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  each  customer.**  The 
procedures  must  be  based  on  the  mutual 
fund's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 
manner  in  which  accounts  are  opened, 
fimd  shares  are  distributed,  and 
purchases,  sales  and  exchanges  are 
effected,  the  various  types  of  accounts 
maintained  by  the  mutual  fund,  the 
various  types  of  identifying  information 
available,  and  the  mutual  fund's 
customer  base.*^  As  noted  in  the 
proposed  rule,  a  mutual  fund's  CIP  need 
not  include  procedures  for  verifying 
identities  of  persons  whose  transactions 
are  conducted  through  an  omnibus 
account.*^  The  holder  of  the  omnibus 
account  (e.g.,  a  broker-dealer)  is 
considered  to  be  the  customer  for 
purposes  of  this  rule.*'  , 


36 Proposed  §  103.131(b).  31  CFR  103.130  requires 
mutual  funds  to  develop  and  implement  AML 
programs. 

"Id. 

"Proposed  rule,  supra  note  1,  Section  II.B. 

"In  the  final  rule,  §  103.131(b)(1)  specifies  the 
general  requirement  that  a  mutual  fund  adopt  a 
written  (HP  appropriate  for  its  size  and  type  of 
business,  and  that  the  OP  must  be  a  part  of  the 
mutual  fund's  AML  program  under  31  CFR  103.130. 
The  discussion  of  the  factors  to  be  considered  in 
implementing  a  CIP  now  is  in  §  103.131(b)(2). 

"Proposed  §103.131(1). 

♦'  See  31  CFR  103.130(b)  (requiring  that  each 
mutual  fund's  AML  program  be  approved  in  writing 
by  its  board  of  directors  or  trustees). 


■•2  Proposed  §  103.131(d). 

*3  Section  103.131(b)(2).  Other  elements  of  the 
fund's  CIP,  such  as  procedures  for  recordkeeping  or 
checking  of  government  lists,  are  requirements  that 
may  not  vary  depending  on  risk  factors. 

**Id. 

«W. 

*6 Proposed  rule,  supra  note  1,  Section  II.B. 

■"  See  note  24  supra  and  accompanying  text.  This 
treatment  of  omnibus  accounts  is  consistent  with, 
the  legislative  history  of  the  Act,  which  includes 
the  following:  "[Wlhere  a  mutual  fund  sells  its 
shares  to  the  public  through  a  broker-dealer  and 
maintains  a  "street  name"  or  omnibus  account  in 
the  broker-dealer's  name,  the  individual  purchasers 
of  the  fund  shares  are  customers  of  the  broker- 
dealer,  rather  than  the  mutual  fund.  The  mutual 
fund  would  not  be  required  to  "look  through"  the 
broker-dealer  to  identify  and  verify  the  identities  of 
those  customers.  Similarly,  where  a  mutual  fund 
sells  its  shares  to  a  qualified  retirement  plan,  the 
plan,  and  not  its  participants,  would  be  the  fund's 
customers.  Thus  the  fund  would  not  be  required  to 
"look  through"  the  plan  to  identify  its 
participants. "  H.R.  Rep.  107-250,  pt.  1,  at  62  (2001). 
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Section  103.131(b)(2)(i)    Customer 
Information  Required 

The  proposed  rule  would  have 
required  a  mutual  fund's  CIP  to  reqiure 
the  fund  to  obtain  certain  identifying 
information  about  each  customer, 
including,  at  a  minimum:  (1)  Names;  (2) 
dates  of  birth,  for  natiu-al  persons;  (3) 
certain  addresses;*"*  and  (4)  certain 
identification  numbers.''^  The  proposed 
rule  further  stated  that  in  certain 
circumstances  a  mutual  fund  should 
obtain  additional  identifying 
information,  and  that  the  CIP  should  set 
forth  guidelines  regarding  those 
circumstances  and  the  additional 
information  that  should  be  obtained. s" 

Commenters  expressed  some  concerns 
about  this  aspect  of  the  proposal.  Two 
commenters  objected  to  the  proposed 
requirement  to  obtain  more  than  one 
address  from  a  customer.  Two 
commenters  pointed  out  that  a  non-U.S. 
person  may  not  have  any  of  the 
specified  identification  numbers.  One 
commenter  recommended  that  the  rule 
permit  a  mutual  fund  to  obtain  the 
foreign  equivalent  of  a  taxpayer 
identification  number  from  non-U.S. 
persons,  or  a  number  and  country  of 
issuance  of  any  government-issued 
document  evidencing  nationality  or 
residence,  without  the  requirement  of  a 
photograph  or  similar  safeguard,  from 
non-U.S.  entities.  Two  commenters 
argued  that  the  final  rule  should  provide 
financial  institutions  with  flexibility  to 
determine  what  information  to  obtain, 
using  a  risk-based  approach. 

We  are  adopting  tne  customer 
information  provisions  substantially  as 
proposed,  with  changes  to  accommodate 
individuals  who  may  not  have  physical 
addresses.  Prior  to  opening  an  account, 
a  mutual  fund  must  obtain,  at  a 
minimimi,  a  customer's  (1)  name;  (2) 
date  of  birth,  for  an  individual;  (3) 
address;  and  (4)  identification 
nvunber.5'  The  address  must  be  (1)  for 
an  individual,  a  residential  or  business 
street  address,  or  for  an  individual  who 
does  not  have  a  residential  or  business 
street  address,  an  Army  Post  Office  or 


"Proposed  §  103.131(c)(l)(iii).  We  proposed  to 
require  funds  to  obtain  residence  and  mailing 
addresses  (if  different)  for  a  natural  person,  or 
principal  place  of  business  and  mailing  address  (if 
different)  for  a  person  other  than  a  natural  person. 

"Proposed  §  103.131(c)(l)(iv).  We  proposed  to 
require  funds  to  obtain:  (1)  for  a  customer  that  is 
a  U.S.  person,  a  taxpayer  identification  number,  or 
(2)  for  a  customer  that  is  not  a  U.S.-person,  a 
taxpayer  identification  number,  passport  number 
and  country  of  issuance,  alien  identification  card 
number,  or  number  and  country  of  issuance  of  any 
other  government-issued  document  evidencing 
nationality  or  residence  and  bearing  a  photograph 
or  similar  safeguard. 

*°  Proposed  rule,  supra  note  1,  Section  II.C. 

*' Section  103.131(b)(2)(i)(A). 


Fleet  Post  Office  box  number,  or  the 
residential  or  business  street  address  of 
next  of  kin  or  another  contact 
individual;  or  (2)  for  a  person  other  than 
an  individual,  a  principal  place  of 
business,  local  office  or  other  physical 
location." 

We  are  adopting  the  identification 
number  requirement  substantially  as 
proposed.  For  a  customer  that  is  a  U.S. 
person,  the  identification  number  is  a 
taxpayer  identification  number  (social 
security  niunber,  individual  taxpayer 
identification  number,  or  employer 
identification  nimiber).  For  a  customer 
that  is  not  a  U.S.  person,  the 
identification  number  is  one  or  more  of 
the  following:  a  taxpayer  identification 
number,  passport  number  and  coimtry 
of  issuance,  alien  identification  card 
number,  or  number  and  country  of 
issuance  of  any  other  government- 
issued  document  evidencing  nationality 
or  residence  and  bearing  a  photograph 
or  similar  safeguard.sa  This  provision 
provides  a  mutual  fund  with  some 
flexibility  to  choose  among  a  variety  of 
identification  numbers  that  it  may 
accept  from  a  non-U.S.  person.^* 
However,  the  identifying  information 
the  mutual  fimd  accepts  must  permit 
the  fund  to  establish  a  reasonable  belief 
that  it  knows  the  identity  of  the 
customer.  55 

The  proposed  rule  included  an 
exception  from  the  requirement  to 
obtain  a  taxpayer  identification  number 
from  a  customer  opening  a  new  account. 
The  exception  would  have  allowed  a 
mutual  fiind  to  open  an  account  for  a 
person  that  has  applied  for,  but  has  not 
yet  received,  an  employer  identification 
number  (EIN).56  We  are  adopting  an 


"Section  103.131(b)(2)(i)(A)(3). 

"Section  103.131{b)(2)(i)(A)(4). 

^  The  rule  provides  this  flexibility  because  there 
is  no  uniform  identification  iftimber  that  non-U.S. 
persons  would  be  able  to  provide  to  a  mutual  fund. 
See  Treasury  Department,  "A  Report  to  Congress  in 
Accordance  with  Section  326(b)  of  the  USA 
PATRIOT  Act,"  October  21,  2002. 

"  We  emphasize  that  the  rule  neither  endorses 
nor  prohibits  a  mutual  fund  from  accepting 
information  from  particular  types  of  identification 
documents  issued  by  foreign  governments.  The 
mutual  fund  must  determine,  based  upon 
appropriate  risk  factors,  including  those  discussed 
above,  whether  the  information  presented  by  a 
customer  is  reUable.  We  recognize  that  a  foreign 
business  or  enterprise  may  not  have  a  taxpayer 
identification  number  or  any  other  number  6rom  a 
government-issued  document  evidencing 
nationality  or  residence  and  bearing  a  photograph 
or  similar  safeguard.  Therefore  the  final  rule  notes 
that  when  opening  an  account  for  such  a  customer, 
the  mutual  fiind  must  request  alternative 
government-issued  documentation  certifying  the 
existence  of  the  business  or  enterprise. 

"Proposed  §  103.131(c)(2).  This  position  is 
analogous  to  that  in  regulations  issued  by  the 
Internal  Revenue  Service  (IRS)  concerning 
'"awaiting-TDM  [taxpayer  identification  number] 
certificates."  The  IRS  permits  a  taxpayer  to  funiish 


expanded  version  of  this  exception  in 
the  final  rule.  As  proposed,  the 
exception  was  limited  to  persons  that 
are  not  natural  persons. ^^  On  fiuther 
consideration,  we  have  determined  that 
-it  is  appropriate  to  expand  the  exception 
to  include  natural  persons  who  have 
applied  for,  but  have  not  received,  a 
taxpayer  identification  number,  ^e  We 
have  also  modified  the  exception  to 
reduce  the  recordkeeping  biu-den  for 
mutual  funds.  The  proposed  rule  would 
have  required  the  mutual  fimd  to  retain 
a  copy  of  the  customer's  application  for 
a  taxpayer  identification  number.  The 
final  rule  permits  the  fund  to  exercise 
discretion  to  determine  how  to  confirm 
that  a  customer  has  filed  an 
application.59 

Section  103.13l(b)(2)(ii)    Customer 
Verification 

We  proposed  to  require  that  a  mutual 
fund's  CIP  include  procedures  for 
verifying  the  identity  of  customers,  to 
the  extent  reasonable  emd  practicable, 
using  the  information  obtained  under 
the  rule.^"  We  also  proposed  to  require 
such  verification  to  occur  within  a 
reasonable  time  before  or  after  the 
customer's  accoimt  is  opened  or  the 
customer  is  granted  authority  to  effect 
transactions  with  respect  to  an 
account.si  The  proposed  rule  stated  that 
a  mutual  fund  need  not  verify  each 
piece  of  identifying  information  if  it  is 
able  to  form  a  reasonable  belief  that  it 
knows  the  customer's  identity  after 
verifying  only  certain  of  the 
information.^^  The  proposed  rule  also 
stated  that  the  flexibility  to  imdertake 
verification  within  a  reasonable  time 
must  be  exercised  in  a  reasonable 
manner,  that  verifications  too  far  in 
advance  may  become  stale  and 
verifications  too  long  after  the  fact  may 
provide  opportunities  to  launder  money 
while  verification  is  pending,  and  that 
the  appropriate  amount  of  time  may 
depend  on  the  type  of  account  opened, 
whether  the  customer  opens  the  accoimt 
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an  "awaiting-TIN  certificate"  in  lieu  of  a  taxpayer 
identification  number  to  exempt  the  taxpayer  from 
the  withholding  of  taxes  owed  on  reportable 
payments  (j.e.  interest  and  dividends)  on  certain 
accounts.  See  26  CFR  31.3406(g)-3. 

"  In  the  proposed  rule,  we  explained  that  the 
exception  was  for  businesses  that  may  need  to  open 
a  mutual  fund  account  before  they  receive  an  EIN 
fitjm  the  Internal  Revenue  Service.  Proposed  rule. 
supra  note  1,  Section  II.C. 

"Section  103.131(b)(2)(i)(B). 

^^The  mutual  fund's  CIP  must  include 
procedures  to  confirm  that  the  application  was  filed 
before  the  person  opens  the  account  and  obtain  the 
taxpayer  identification  number  within  a  reasonable 
period  of  time  after  the  account  is  opened.  Section 
103.131(b)(2)(i)(B). 

e<'Proposed§  103.131(d). 

"Id. 

'^Proposed  rule,  supra  note  1,  Section  n.D. 


in  person,  and  the  type  of  identifying 
information  available.^^ 

The  final  rule  adopts  the  customer 
verification  requirements  substantially 
as  proposed,  with  modifications  that 
conform  this  provision  of  the  final  rule 
to  the  revised  definition  of  "customer." 
described  above.  The  final  rule  requires 
that  the  CIP  contain  procedures  for 
verifying  the  identity  of  the  customer, 
using  the  customer  information 
obtained  in  accordance  with  paragraph 
{b){2)(i).  within  a  reasonable  time  after 
the  account  is  opened.^  The  final  rule 
does  not  require  verification  if  a  person 
is  granted  authority  to  effect 
transactions  with  respect  to  an  account. 
As  stated  in  the  proposed  rule,  mutual 
funds  must  exercise  in  a  reasonable 
manner  the  flexibility  to  imdertake 
verification  within  a  reasonable  time. 
The  amount  of  time  may  depend  on 
various  factors,  such  as  the  type  of 
account  opened,  whether  the  customer 
opens  the  account  in-person,  and  the 
ti^e  of  identifying  information  that  is 
available.^5 

The  final  rule  also  requires  that  a 
mutual  fund's  CIP  include  procedures 
that  describe  when  the  fund  will  use 
documents,  non-documentary  methods, 
or  a  combination  of  both  to  verify 
customer  identities.^^  Depending  on  the 
type  of  customer  and  the  method  of 
opening  an  account,  it  may  be  more 
appropriate  to  use  either  documentary 
or  non-documentary  methods,  and  in 
some  cases  it  may  be  appropriate  to  use 
both  methods.  The  CIP  should  set  forth 
guidelines  describing  when  documents, 
non-documentary  methods,  or  a 
combination  of  both  will  be  used.  These 
guidelines  should  be  based  on  the 
mutual  fund's  assessment  of  the 
relevant  risk  factors.^' 

Section  103.131(b)(2)(ii)(A)    Customer 
Verification — Through  Documents 

We  proposed  to  require  that  a  mutual 
fund's  CIP  describe  documents  that  the 
fund  will  use  to  verify  customers' 
identities.  Suitable  documents  for 
verification  would  include:  (1)  For 
natural  persons,  unexpired  government- 
issued  identification  evidencing 


"Section  103.131(b)(2)(ii). 

*'  It  is  possible,  however,  that  a  mutual  fund 
would  violate  other  laws  by  permitting  a  pistomer 
to  transact  business  prior  to  verifying  the 
customers  idenUty.  See,  e.g.,  31  CFR  part  500 
(regulations  of  Treasury's  Office  of  Foreign  Asset 
Control  prohibiting  transactions  involving 
designated  foreign  countries  or  their  nationals). 

«>  Id.  In  the  proposed  rule,  this  language  was  in 
the  provisions  on  verification  through  documents 
and  non-documentary  methods.  Proposed 
§103.131(d)(l)and(2). 

Bisection  103.131(b)(2)  describes  these  risk 
factors. 


nationality  or  residence  and  bearing  a 
photograph  or  similar  safeguard;  and  (2) 
for  persons  other  than  natural  persons, 
documents  showing  the  existence  of  the 
eiltity,  such  as  registered  articles  of 
incorporation,  a  government-issued 
business  license,  partnership  agreement, 
or  trust  instrument.^ 

Three  commenters  noted  problems 
with  the  use  of  documents  to  verify 
customers'  identities.  Two  commenters 
stated  that  it  is  impossible  to  obtain 
objective  verification  that  documents 
are  authentic,  complete  or  current.  One 
commenter  pointed  out  that  some  states 
do  not  require  documentation  of  certain 
legal  entities,  and  that,  as  a  result,  there 
may  be  no  documentary  evidence  of 
such  entities.  One  commenter  stated 
that  documents,  even  government- 
issued  identification  cards,  are 
inadequate  as  a  sole  means  of 
verification,  and  recommended  that  the 
rule  require  a  mutual  fund  also  to  obtain 
information  about  customers  from 
unrelated  sources.  The  final  rule 
attempts  to  strike  an  appropriate 
balance  between  the  benefits  of 
requiring  additional  documentary 
verification  and  the  burdens  that  may 
arise  from  such  a  requirement.  The  final 
rule  requires  a  mutual  fund's  CIP  to 
contain  procedures  that  set  forth  the 
documents  that  the  mutual  fund  will 
use  for  verification.^^  Each  mutual  fund 
will  conduct  its  own  risk-based  analysis 
of  the  types  of  documents  that  it 
believes  will  enable  it  to  verify  customer 
identities,  given  the  risk  factors  that  are 
relevant  to  the  mutual  fund.^° 

In  light  of  recent  increases  in  identity 
theft  and  the  availability  of  fraudulent 
documents,  we  believe  that  the  value  of 
documentary  verification  is  enhanced 
by  redundancy.  The  rule  gives  examples 
of  types  of  documents  that  are 
considered  reliable.  However,  we 
encourage  mutual  funds  to  obtain  more 
than  one  type  of  documentary 
verification  to  ensure  that  it  has  a 
reasonable  belief  that  it  knows  the 
customer's  true  identity.  Moreover,  we 
encourage  mutual  funds  to  use  a  variefy 
of  methods  to  verify  the  identify  of  a 
customer,  especially  when  the  mutual 
fund  does  not  have  the  ability  to 
examine  original  documents. 


The  final  rule  continues  to  include, 
vrithout  significant  change,  an 
illustrative  list  of  identification 
documents.^'  A  mutual  fund  may  use 
other  documents,  provided  that  they 
allow  the  fund  to  establish  a  reasonable 
belief  that  it  knows  the  true  identity  of 
the  customer.  In  addition  to  the  risk 
factors  described  in  paragraph  (b)(2).  the 
mutual  fund  should  take  into  account 
the  problems  of  authenticating 
documents  and  the  inherent  limitations 
of  documents  as  a  means  of  identify 
verification.  These  limitations  will 
affect  the  types  of  documents  that  will 
be  necessary  to  establish  a  reasonable 
belief  that  the  fund  knows  the  true 
identify  of  the  customer,  and  may 
require  the  use  of  non-documentary 
methods  in  addition  to  documents. 

Section  103.131(b)(2)(ii)(B)    Customer 
Verification — Through  Non- 
Documentary  Methods 

Recognizing  that  some  accounts  are 
opened  by  telephone,  by  mail  and  over 
the  Internet,  we  proposed  to  require  a 
mutual  fund's  CIP  to  describe  what  non- 
documentary  methods  the  fund  would 
use  to  verify  customers'  identities  and 
when  the  fund  would  use  these  methods 
in  addition  to.  or  instead  of,  relying  on 
documents.''^  We  explained  that  the 
proposed  rule  allowed  the  exclusive  use 
of  non-documentary  methods  because 
some  accouhts  are  opened  by  telephone, 
mail,  or  over  the  Intemet.^^  we  also 
noted  that  even  if  the  customer  presents 
identification  documents,  it  may  be 
appropriate  to  use  non-documentary 
methods  as  well.^* 

The  proposed  rule  provided  examples 
of  non-documentary  verification 
methods  that  a  mutual  fund  may  use, 
including:  Contacting  a  customer; 
independently  verifying  information 
through  credit  bureaus,  public 
databases,  and  other  sources;  and 
checking  references  with  other  financial 
institutions. ^"5  In  the  proposed  rule  we 
observed  that  mutual  funds  may  ivish  to 
analj'ze  whether  there  is  logical 
consistency  between  the  identifying 
information  provided,  such  as  the 
customer's  name,  street  address,  ZIP 


»«  Proposed  §  103.131(d)(1). 

»9  Section  103.131(b)(2)(u)(A). 

'"Once  a  mutual  fund  obtains  and  verifies  the 
identity  of  a  customer  through  a  document,  such  as 
a  driver's  license  or  passport,  the  fund  is  not 
required  to  take  steps  to  determine  whether  the 
document  has  been  validly  issued.  A  fund  generally 
may  rely  on  government  issued  identification  as 
verification  of  a  customer's  identity;  however,  if  a 
document  shows  obvious  indications  of  fraud,  the 
fund  must  consider  that  factor  in  determining 
whether  it  can  form  a  reasonable  belief  that  it 
knows  the  customer's  true  identity. 


'>  For  an  individual,  these  documents  may 
include  unexpired  government-issued  identification 
evidencing  nationality  or  residence  and  bearing  a 
photograph  or  similar  safeguard,  such  as  a  driver's 
license  or  passport.  §  103.131(b)(2)(ii)(A)(I)  For  a 
person  other  than  an  individual,  these  documents 
may  include  documents  showing  the  existence  of 
the  entity,  such  as  certified  articles  of 
incorporation,  a  government-issued  business 
license,  a  partnership  agreement,  or  trust 
instrument.  §  103.131(b)(2)(ii)(A)(2). 

"  Proposed  §  103.131(d)(2). 

'5  Proposed  rule,  supra  note  1 ,  Section  n.D.2l. 

"  Proposed  §  103.131(d)(2). 
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code,  telephone  number  {if  provided), 
date  of  birth,  and  social  seciuity 
number.^** 

We  proposed  to  require  mutual  funds 
to  use  non-documentary  methods  when: 
(1)  A  customer  who  is  a  natural  person 
cannot  present  an  unexpired, 
government-issued  identification 
dociunent  that  bears  a  photograph  or 
similar  safeguard;  (2)  the  mutuaJ  fund  is 
presented  with  unfamiliar  documents  to 
verify  the  identity  of  a  customer;  or  (3) 
the  mutual  fund  does  not  obtain 
documents  to  verify  the  identity  of  a 
customer,  does  not  meet  face-to-face 
with  a  customer  who  is  a  natural 
person,  or  is  otherwise  presented  with 
circiunstances  that  increase  the  risk  the 
mutual  fund  will  be  unable  to  verify  the 
true  identity  of  a  customer  through 
documents.  ^^  In  the  proposed  rule  we 
explained  that  we  recognize  that 
identification  documents  may  be 
obtained  illegally  and  may  be 
fraudulent.^"  In  light  of  the  recent 
increase  in  identity  theft,  we 
encouraged  mutual  funds  to  use  non- 
documentary  methods  even  when  the 
customer  has  provided  identification 
documents.  ^^ 

One  commenter  requested  that  we 
clarify  that  account  applicants  who  are 
not  physically  present  at  an  accoimt 
opening  may  be  treated  under  the 
mutual  fund's  non-documentary 
verification  methods.  Another 
commenter  suggested  that  the  proposed 
non-documentary  methods  of 
verification  would  be  ineffective  for 
foreign  individuals,  and  therefore  could 
preclude  foreign  individuals  who  are 
not  physically  present  in  the  United 
States  from  investing  in  mutual  funds. 

We  recognize  that  there  are  many 
scenarios  and  combinations  of  risk 
factors  that  mutual  funds  may 
encounter,  and  we  have  decided  to 
adopt  general  principles  that  are 
illustrated  by  examples,  in  lieu  of  a 
lengthy  and  possibly  unwieldy 
regulation  that  attempts  to  address  a 
wide  variety  of  situations  with 
particularity.  Under  the  final  rule,  for  a 
mutual  fund  relying  on  non- 
documentary  verification  methods,  the 
CIP  must  contain  procedures  that 
describe  non-documentary  methods  the 
mutual  fund  will  use.  The  final  rule 
includes  an  illustrative  list  of  methods, 
similar  to  the  list  that  was  included  in 
the  proposed  rule.  These  methods  may 
include:  (1)  Contacting  a  customer;  (2) 
independently  verifying  the  customer's 
identity  through  the  comparison  of 


'*  Proposed  rule,  supra  note  ,  Section  n.D.2 
"Proposed  §  103.131(d)(2) 
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information  provided  by  the  customer 
with  information  obtained  from  a 
consiuner  reporting  agency,  public 
database,  or  other  source;  (3)  checking 
references  with  other  financial 
institutions;  and  (4)  obtaining  a 
financial  statement.^  As  we  stated  in 
the  proposed  rule,  we  recommend  that 
mutual  funds  analyze  whether  there  is 
logical  consistency  between  the 
identifying  information  provided,  such 
as  the  customer's  name,  street  address, 
ZIP  code,  telephone  number  (if 
provided),  date  of  birth,  and  social 
security  number. 

The  final  rule  also  includes  a  list, 
similar  to  that  in  the  proposal,  of 
circumstances  that  may  require  the  use 
of  non-documentary  procedures.  The 
final  rule  requires  that  non- 
documentary  procedures  address 
circumstances  in  which:  (1)  An 
individual  is  imable  to  present  an 
unexpired  government-issued 
identification  document  that  bears  a 
photograph  or  similar  safeguard;  (2)  the 
mutual  fund  is  not  familiar  with  the 
documents  presented;  (3)  the  account  is 
opened  without  obtaining  documents; 
(4)  the  customer  opens  the  account 
without  appearing  in  person;  and  (5)  the 
circumstances  increase  the  risk  that  the 
mutual  fund  will  be  unable  to  verify  the 
true  identity  of  a  customer  through 
documents.  81 

As  we  stated  in  the  proposed  rule, 
because  identification  documents  may 
be  obtained  illegally  and  may  be 
fi^udulent,  and  in  light  of  the  recent 
increase  in  identify  theft,  we  encourage 
mutual  funds  to  use  non-docmnentary 
methods  even  when  the  customer  has 
provided  identification  documents. 

Section  103.13l(b)(2)(ii)(C)    Customer 
Verification — Additional  Verification 
for  Certain  Customers 

As  described  above,  we  proposed  to 
require  verification  of  the  identity  of 
any  person  authorized  to  effect 
transactions  in  a  shareholder's  account 
with  a  mutual  fund.  Most  commenters 
objected  to  this  requirement,  and  it  does 
not  appear  in  the  final  rule."^  For  the 
reasons  discussed  below,  however,  the 
rule  does  require  that  a  mutual  fund's 
CIP  address  the  circumstances  in  which 
it  will  obtain  information  about  such 
individuals  in  order  to  verify  the 
customer's  identify.  Treasury  and  the 
SEC  believe  that  while  mutual  funds 
may  be  able  to  verify  the  majorify  of 


79 


Proposed  rule,  supra  note  1,  Section  n.D.2. 
Id. 


«>  Section  103.131(b)(2)(ii)(B)(l). 

»>  Section  103,131(b)(2)(u)(B)(2).  The  final  clause 
acknowledges  that  there  may  be  circumstances, 
beyond  those  specifically  described  in  this 
provision,  when  a  mutual  fund  should  use  non- 
documentary  verification  procedures. 

"2  See  supra  notes  28-29,  and  accompanying  text. 


customers  adequately  through  the 
documentary  or  non-documentary 
verification  methods  described  above, 
there  may  be  circumstances  when  these 
methods  are  inadequate.  The  risk  that 
the  mutual  fimd  will  not  know  the 
customer's  true  identify  may  be 
heightened  for  certain  fypes  of  accounts, 
such  as  an  account  opened  in  the  name 
of  a  corporation,  partnership,  or  trust 
that  is  created  or  conducts  substantial 
business  in  a  jurisdiction  that  has  been 
designated  by  the  United  States  as  a 
primary  money  laundering  concern  or 
has  been  designated  as  non-cooperative 
by  an  international  body.  We  believe 
that  a  mutual  fund  must  identify 
customers  that  pose  a  heightened  risk  of 
not  beingj)roperly  identified  and  that  a 
mutual  hmd's  CIP  must  prescribe 
additional  measures  that  may  be  used  to 
obtain  information  about  the  identity  of 
the  individuals  associated  with  the 
customer,  when  standard  documentary 
or  non-dociunentary  methods  prove  to 
be  insufficient. 

The  final  rule,  therefore,  includes  a 
new  provision  on  verification 
procedures.83  "Yius  provision  requires 
that  the  CEP  address  circumstances  in 
which,  based  on  the  mutual  fund's  risk 
assessment  of  a  new  accoimt  opened  by 
a  customer  that  is  not  an  individual,  the 
mutual  fund  also  will  obtain 
information  about  individuals  with 
authorify  or  control  over  the  account, 
including  persons  authorized  to  effect 
transactions  in  the  shareholder's 
accoimt,  in  order  to  verify  the 
customer's  identity.^'^  This  additional 
verification  method  will  apply  only 
when  the  mutual  fund  cannot 
adequately  verify  the  customer's 
identity  using  the  documentary  and 
non-documentary  verification 
methods.85 

Section  103.131(b)(2)(iii)    Lack  of 
Verification 

We  proposed  to  require  that  a  mutual 
fund's  CIP  include  procedures  for 
responding  to  circumstances  in  which 
the  fund  cannot  form  a  reasonable  belief 
that  it  knows  the  true  identity  of  the 
customer.^  We  explained  in  the 
proposed  rule  that  the  CIP  should 
specify  the  actions  to  be  taken,  which 
could  include  closing  the  accoimt  or 
placing  limitations  on  additional 
purchases.^'^  We  also  explained  that 
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•3  Section  103.131(b)(2)(ii)(C). 

•*Id. 

*'  Id.  A  mutual  hind  need  not  undertake  any 
additional  verification  if  it  chposes  not  to  open  an 
account  when  it  cannot  verify  the  customer's  true 
identity  using  standard  documentary  and  non- 
documentary  verification  methods. 

•» Proposed  §  103.131(g). 

»'  See  proposed  rule,  supra  note  1.  at  section  n.G. 


there  should  be  guidelines  for  when  an 
account  will  not  be  opened  [e.g.,  when 
the  required  information  is  not 
provided),  and  that  the  CIP  should 
address  the  terms  under  which  a 
customer  may  conduct  transactions 
while  the  customer's  identity  is  being 
verified.*" 

The  final  rule  adopts  this  provision 
substantially  as  proposed,  and  adds  a 
description  of  recommended  features  of 
these  procedures,  based  on  the  features 
described  in  the  proposed  rule.^B  The 
final  rule  states  that  the  procedures 
should  describe:  (1)  When  the  mutual 
fund  should  not  open  an  account;  (2) 
the  terms  under  which  a  customer  may 
use  an  account  while  the  mutual  fund 
attempts  to  verify  the  customer's 
identity;  (3)  when  the  mutual  fund 
should  file  a  Suspicious  Activity  Report 
(SAR)  in  accordance  with  applicable 
law;  ^  and  (4)  when  the  mutual  fund 
should  close  an  account,  after  attempts 
to  verify  a  customer's  identity  have 
failed.91 

Section  103.131(b)(3)    Recordkeeping 

Section  103.131(b)(3)(i)  Required 
Records.  We  proposed  to  require  mutual 
fund  CIPs  to  include  certain 
recordkeeping  procedures.^^  First,  the 
proposed  rule  would  have  required  that 
a  mutual  fund  maintain  a  record  of  the 
identifying  information  provided  by 
customers.^3  Second,  if  a  mutual  fund 
relies  on  a  document  to  verify  a 
customer's  identify,  the  proposed  rule 
would  have  required  the  mutual  fund  to 
maintain  a  copy  of  the  document.** 
Third,  the  proposed  rule  would  have 
required  mutual  funds  to  record  the 
methods  and  results  of  any  additional 
measures  undertaken  to  verify  the 
identity  of  customers.^^  Finally,  the 
proposed  rule  would  have  required 
mutual  fimds  to  record  the  resolution  of 
any  discrepancy  in  the  identifying 
information  obtained.*^ 

Six  commenters  expressed  concern 
that  the  recordkeeping  requirements  as 
proposed  were  unduly  burdensome. 
Two  commenters  recommended  that  the 
rule  be  modified  to  incorporate  a 
materiality  standard  so  that  a  fund  need 
retain  only  those  records  that  reflect  the 


'"§103.131(b)(2)(iu). 

^  Although  mutual  funds  are  not  currently 
required  to  file  SARs,  they  are  encouraged  to  do  so 
voluntarily.  On  January  21,  2003,  Treasury 
proposed  new  rule  31  CFR  103.15  which,  if 
adopted,  will  require  mutual  funds  to  file  SARs  in 
certain  dtcumstances.  68  FR  2716  Uan.  21.  2003). 

9>  Section  l03.l31(b)(2)(iii)(A)-ff)). 

«  Proposed  §  103.131(h). 

"Proposed  S  103.131(h)(1). 

«W. 

^Proposed  §  103.131(h)(2). 

^  Proposed  §  103.131(hM3). 


resolution  of  material  discrepancies. 
Three  commenters  recommended  that 
we  eliminate  the  requirement  that 
mutual  funds  retain  copies  of 
documents  used  to  verify  customer 
identities.  One  commenter  requested 
clarification  on  the  types  of  records  that 
will  suffice  to  memorialize  non- 
documentary  customer  verification 
methods  and  their  results. 

In  light  of  these  comments,  we  have 
reconsidered  and  modified  the 
recordkeeping  requirements  of  the  rule. 
The  final  rule  provides  that  a  mutual 
fund's  CIP  must  include  procedures  for 
making  and  maintaining  a  record  of  all 
information  obtained  under  the 
procedures  implementing  the 
requirement  that  a  mutual  fund  develop 
and  implement  a  CIP.^^  However,  the 
final  rule  is  significantly  more  flexible 
than  the  proposed  rule.  Under  the  final 
rule,  in  addition  to  required  identifying 
information  about  a  customer,  a  mutual 
fimd's  records  must  include  a 
description,  rather  than  a  copy,  of  any 
document  that  the  mutual  fimd  relied 
on  to  verify  the  identity  of  the  customer, 
noting  the  type  of  document,  any 
identification  number  contained  in  the 
document,  the  place  of  issuance,  and 
the  issuance  and  expiration  dates,  if 
any.^8  The  record  must  include  "a 
description"  of  the  methods  and  results 
of  any  measures  undertaken  to  verify 
the  identity  of  the  customer,  and  of  the 
resolution  of  any  "substantive" 
discrepancy  discovered  when  verifying 
the  identifying  information  obtained, 
rather  than  any  documents  generated  in 
connection  with  these  measures.^^ 

As  we  stated  in  the  proposed  rule, 
nothing  in  the  rule  modifies,  limits,  or 
supersedes  section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act."^  A  mutual  fund  may 
use  electronic  records  to  satisfy  the 
requirements  of  this  final  rule,  in 
accordance  with  guidance  that  the 
Commission  has  issued.'"^ 

Section  103.13l(b)(3)(ii)    Record 
Retention 

We  proposed  to  require  that  a  mutual 
fund  retain  all  required  records  for  five 
years  after  the  account  is  closed. '"^  Six 
commenters  expressed  concern  about 
this  aspect  of  the  proposal, 
recommending  that  the  recordkeeping 


period  be  shortened,  or  that  mutual 
funds  be  required  to  retain  records  only 
for  five  years  after  verification  of  the 
customer's  identity. 

We  believe  that,  by  eliminating  the 
requirement  that  a  mutual  fimd  retain 
copies  of  documents  used  to  verify 
customer  identities,;the  final  rule 
addresses  many  of  the  commenters' 
concerns.  Nonetheless,  we  believe  that, 
while  the  identifying  information 
provided  by  customers  should  be 
retained,  there  is  little  value  in  requiring 
mutual  funds  to  retain  the  remaining 
records  for  five  years  after  an  account  is 
closed,  because  this  information  is 
likely  to  be  stale.  Therefore,  the  final 
rule  prescribes  a  bifurcated  record 
retention  schedule  that  is  consistent 
with  a  general  five-year  retention 
requirement.  Under  the  final  rule,  the 
mutual  fund  must  retain  the  information 
referenced  in  paragraph  (b)(3)(i)(A)  (i.e., 
information  obtained  about  a  customer) 
for  five  years  after  the  date  the  account 
is  closed.  i"3  jhe  mutual  fund  need  only 
retain  a  record  that  it  must  make  and 
maintain  under  the  other  recordkeeping 
provisions,  paragraphs  (b)(3)(i)(B),  (C), 
and  (D)  (i.e.,  information  that  verifies  a 
customer's  identity)  for  five  years  after 
the  record  is  made.^"^ 

Section  103.131(b)(4)    Comparison 
With  Government  Lists 

We  proposed  to  require  that  a  mutual 
fund's  CIP  have  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  prepared  by  any  federal 
government  agency  and  made  available 
to  the  fund.i°5  in  addition,  the  proposed 
rule  stated  that  mutual  funds  must 
follow  all  federal  directives  issued  in 
connection  with  such  lists. i°* 

Six  commenters  recommended  that 
the  final  rule  specify  which  government 
lists  must  be  checked,  and  provide  a 
mechanism  for  communicating  that 
information  to  mutual  funds.  These 
commenters  also  suggested  that  all  such 
lists  be  consolidated,  and  that  mutual 
■funds  not  be  required  to  check  such  lists 
until  an  account  is  established  or  a 
customer  receives  services  fi-om  the 
fund. 

The  final  rule  states  that  a  mutual 
fund's  CIP  must  include  procedures  for 


»' Section  103.131(b)(3). 

"•Section  103.131(b)(3)(i)(A)-(B). 

M  Section  103.131(b){3)(i)(C)-(D). 

■ooPub.  L.  106-229, 114  Stat.  464  (15  U.S.C. 
7001). 

'"'  See  Electronic  Recordkeeping  by  Investment 
Companies  and  Investment  Advisers.  Investment 
Company  Act  Release  No.  24991  (May  24,  2001)(66 
FR  29224  (May  30,  2001)). 

"»  Proposed  §  103.131(h). 


><"  Section  103.13l(b)(3)(ii).  The  Secretary  has 
determined  that  the  records  required  to  be  kept  by 
section  326  of  the  Act  have  a  high  degree  of 
usefulness  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings,  or  in  the  conduct  of 
intelligence  or  counterintelligence  activities,  to 
protect  against  international  terrorism. 

""Proposed  S  103.131(e). 
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determining  whether  the  name  of  the 
customer  appears  on  any  list  of  known 
or  suspected  terrorists  or  terrorist 
organizations  issued  by  any  federal 
government  agency  and  designated  as 
such  by  Treasiuy  in  consultation  with 
the  federal  functional  regulators.'"'' 
Because  Treasury  and  the  federal 
functional  regulators  have  not  yet 
designated  any  such  lists,  the  final  rule 
cannot  be  more  specific  with  respect  to 
the  lists  that  mutual  funds  must  check. 
However,  mutual  funds  will  not  have  an 
affirmative  duty  under  this  rule  to  seek 
out  all  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
compiled  by  the  federal  government. 
Instead,  mutual  funds  will  receive 
notification  by  way  of  separate  guidance 
regarding  the  lists  that  they  must 
consult  for  purposes  of  this  provision. 

We  also  have  modified  this  provision 
to  give  guidance  as  to  when  a  mutual 
fund  must  consult  a  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations.  The  final  rule  states  that 
the  CIP's  procedures  must  require  the 
mutual  fund  to  determine  whether  a 
customer  appears  on  a  list  "within  a 
reasonable  period  of  time"  after  the 
accoimt  is  opened,  or  earlier  if  required 
by  another  federal  law  or  regulation  or 
by  a  federal  directive  issued  in 
connection  with  the  applicable  list.^os 

The  final  rule  also  requires  a  mutual 
fund's  CIP  to  include  procedures  that 
require  the  fund  to  follow  all  federal 
directives  issued  in  connection  with 
such  lists.  Again,  because  no  lists  have 
yet  been  designated  under  this 
provision,  the  final  nde  cannot  provide 
more  guidance  in  this  area. 

Section  103.131(b)(5)    Customer  Notice 

We  proposed  to  require  that  a  mutual 
fund's  CIP  include  procedures  for 
providing  customers  with  adequate 
notice  that  the  fund  is  requesting 
information  to  verify  their  identities.'"^ 
The  proposed  rule  stated  that  a  mutual 
fund  could  satisfy  that  notice 
requirement  by  generally  notifying  its 
customers  about  the  fund's  verification 
procedures.""  It  stated  that  if  an 
account  is  opened  electronically,  such 
as  through  an  Internet  website,  the 
mutual  fund  could  provide  notice 
electronically. 

Three  commenters  generally 
supported  the  proposal,  but  asked  that 
we  provide  model  language  and 
additional  guidance  about  the 
circvunstances  in  which  a  mutual  fund 
would  be  deemed  to  comply  with  the 


requirement.  One  commenter  stated  that 
the 'proposed  notice  requirement  was 
overbroad. 

The  Act  requires  that  our  rules  "at  a 
minimum,  require  financial  institutions 
to  *   *   *  [give]  customers  *   *   * 
adequate  notice"  of  the  procedures  they 
adopt  concerning  customer 
identification.  Based  on  this  statutory 
requirement,  the  final  rule  requires  a 
mutual  fund's  CIP  to  include  procedures 
for  providing  fund  customers  with 
adequate  notice  that  the  fund  is 
requesting  information  to  verify  their 
identities.'"  The  final  rule  provides 
additional  guidance  regarding  what 
constitutes  adequate  notice  and  the 
timing  of  the  notice  requirement.  The 
final  rule  states  that  notice  is  adequate 
if  the  mutual  fund  generally  describes 
the  identification  requirements  of  the 
final  rule  and  provides  notice  in  a 
manner  reasonably  designed  to  ensure 
that  a  customer  views  the  notice,  or  is 
otherwise  given  notice,  before  opening 
an  account.  "2  The  final  rule  states  that 
a  mutual  fund  may,  depending  on  how 
an  account  is  opened,  post  a  notice  on 
its  website,  include  the  notice  on  its 
account  applications,  or  use  any  other 
form  of  oral  or  written  notice."  ^  in 
addition,  the  final  rule  includes  sample 
language  that,  if  appropriate,  will  be 
deemed  adequate  notice  to  a  mutual 
fund's  customers  when  provided  in 
accordance  with  the  requirements  of 
this  final  rule."" 

Section  103.131(b)(6)    Reliance  on 
Other  Financial  Institutions 

In  the  proposed  rule  we  recognized 
that  because  mutual  funds  typically 
conduct  their  operations  through 
separate  entities,  some  elements  of  the 
CIP  will  best  be  performed  by  personnel 
of  these  separate  entities.  "^  As  we 
stated,  it  is  permissible  for  a  mutual 
fund  to  contractually  delegate  the 
implementation  and  operation  of  its  CIP 
to  another  affiliated  or  unaffiliated 
service  provider,  such  as  a  transfer 
agent.  "6  However,  the  mutual  fund 
remains  responsible  for  assuring 
compliance  with  the  rule,  and  therefore 
must  actively  monitor  the  operation  of 
its  CIP  and  assess  its  effectiveness."^ 


"•'Section  103.131(b)(4). 

'""Proposed  §  103.131(f). 

""Proposed  rule,  supra  note  1,  at  section  ILF. 


'"Section  103.131(b)(5)(i). 

' "  Although  a  fund  may  include  the  notice  in  its 
prospectus,  the  prospectus  would  need  to  be 
provided  to  the  investor  no  later  than  the  trade  date 
in  order  to  satisfy  the  requirement  that  the  noUce 
be  provided  in  a  maimer  reasonably  designed  to 
ensure  that  a  customer  receives  it  bisfore  the 
account  is  opened. 

"3  Section  103.131(b)(5)(ii). 

"♦Section  103.131(b)(5)(iu). 

"'Proposed  nile,  supra  note  1,  section  Il.B. 

"•W. 

"'Id. 


Four  commenters  suggested  that,  in 
certain  circumstances,  mutual  funds  be 
permitted  to  rely  on  customer 
identification  and  verification 
performed  by  other  financial 
institutions  (including  other  funds  in 
the  same  fimd  complex).  Two 
commenters  suggested  that  an  investor 
that  opens  an  account  or  conducts  a 
transaction  with  a  mutual  fimd  through 
another  financial  institution  that  is  itself 
subject  to  BSA  anti-money  laimdering 
and  CIP  requirements  shoidd  be 
considered  a  customer  of  the  other 
financial  institution  and  not  a  customer 
of  the  mutual  fimd.  One  commenter 
suggested  that  all  intermediated 
accounts  [i.e.,  accounts  that  are  opened 
through  another  financial  institution)  be 
treated  similarly  to  omnibus  accounts 
when  the  intermediary  has 
identification  and  verification 
responsibilities  imder  the  BSA. 

We  recognize  that  there  may  be 
circumstances  in  which  a  mutual  fimd 
should  be  able  to  rely  on  the 
performance  by  another  financial 
institution  of  some  or  all  of  the  elements 
of  the  fund's  CIP.  Therefore,  the  final 
rule  provides  that  a  mutual  fund's  CIP 
may  include  procedures  that  specify 
when  the  fund  will  rely  on  the 
performance  by  another  financial 
institution  of  any  procedures  of  the 
fund's  CIP  and  thereby  satisfy  the 
mutual  fund's  obligations  under  the 
rule.  "8  Reliance  is  permitted  if  a 
customer  of  the  mutual  fimd  is  opening, 
or  has  opened,  an  account  or  has 
established  a  similar  business 
relationship  with  the  other  financial 
institution  to  provide  or  engage  in 
services,  dealings,  or  other  financial 
transactions."^ 

In  order  for  a  mutual  fund  to  rely  on 
the  other  financial  institution,  (1)  such 
reliance  must  be  reasonable  imder  the 
circumstances,  (2)  the  financial 
institution  must  be  subject  to  a  rule 
implementing  the  anti-money 
laundering  compliance  program 
requirements  of  31  U.S.C.  5318(h)  and 
be  regulated  by  a  federal  functional 
regulator,  and  (3)  the  other  financial 
institution  must  enter  into  a  contract 
with  the  mutual  fund  requiring  it  to 
certify  annually  to  the  mutual  fund  that 
it  has  implemented  an  anti-money 
laundering  program  and  will  perform 
(or  its  agent  will  perform)  the  specified 
requirements  of  the  mutual  fund's 
CIP  120  Tjjg  contract  and  certification 
will  provide  a  standard  means  for  a 
mutual  fund  to  demonstrate  the  extent 
to  which  it  is  relying  on  another 
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institution  to  perform  its  CIP  and  that 
the  institution  has  in  fact  agreed  to 
perform  these  requirements.^^!  if  it  is 
not  clear  from  these  documents,  a 
mutual  fund  must  be  able  to  otherwise 
demonstrate  when  it  is  relying  on 
another  institution  to  perform  its  CIP 
with  respect  to  a  particular  customer. 
The  mutual  fund  will  not  be  held 
responsible  for  the  failure  of  the  other 
financial  institution  to  fulfill  adequately 
the  mutual  fund's  CIP  responsibilities, 
provided  that  the  mutual  fund  can 
establish  that  its  reliance  was  reasonable 
and  that  it  has  obtained  the  requisite 
contracts  and  certifications.  Treasury 
and  the  SEC  emphasize  that  the  mutual 
fund  and  the  other  financial  institution 
upon  which  it  relies  must  satisfy  all  of 
the  conditions  set  forth  in  this  final  rule. 
If  they  do  not,  then  the  mutual  fund 
remains  solely  responsible  for  applying 
its  own  CIP  to  each  customer  in 
accordance  with  this  rule.'^^ 

All  of  the  federal  functional  regulators 
are  adopting  comparable  provisions  in 
their  CIP  rules  to  permit  such  reliance. 
Fiulhermore,  the  federal  functional 
regulators  expect  to  cooperate  and  share 
information  to  determine  whether  the 
institutions  subject  to  their  jurisdiction 
are  in  compliance  with  the  conditions  of 
the  reliance  provision  of  this  rule. 

Section  103.131(c)    Exemptions 

The  proposed  rule  provided  that  the 
SEC,  with  the  concurrence  of  Treasury, 
may  by  order  or  regulation  exempt  any 
mutual  fund  or  type  of  account  from  the 
requirements  of  the  rule.'^s  Under  the 
proposal,  in  issuing  such  exemptions, 
the  SEC  and  Treasury  were  to  consider 
whether  the  exemption  is  consistent 
with  the  purposes  of  the  BSA,  and  in 
the  public  interest. '^^  The  proposal 
stated  that  the  SEC  and  Treasury  coxdd 
also  consider  other  necessary  and 
appropriate  factors. '^^ 

Six  commenters  recommended  that 
various  types  of  accounts  and  customers 
be  exempted  from  the  final  rule  (e.g.,, 
participants  in  qualified  retirement 
plans,  court-appointed  executors  and 


""See  §  103.131(b)(6). 

"•W. 

"Old. 


guardians,  and  individuals  granted 
authority  to  effect  transactions  in  an 
account  upon  the  death  of  a 
shareholder).  We  have  incorporated  any 
suggested  exemptions  that  we  have 
determined  to  be  appropriate  into  the 
definitions  of  "account"  and 
"customer,"  for  the  reasons  described 
above.^26  vVe  are  adopting  this  provision 
of  the  rule  as  proposed. 

Section  103.131(d)    Other 
Requirements  Unaffected 

The  final  rule  includes  a  provision, 
parallel  to  that  in  the  rules  that  require 
other  financial  institutions  to  adopt  and 
implement  CIPs."^  to  the  effect  that 
nothing  in  §  103.131  shall  be  construed 
to  relieve  a  mutual  fund  of  its 
obligations  to  obtain,  verify,  or  maintain 
information  that  is  required  by  another 
regulation  in  part  103.  This  provision 
will  resolve  any  ambiguity  if  mutual 
funds  in  the  future  become  obligated  to 
obtain,  verify,  or  maintain  information 
imder  such  regulations. 

m.  The  Commission's  Anal3wiB  of  the 
Costs  and  Benefits  AssociatsctWith  the 
Final  Rule 

Treasury  and  the  Commission  are 
sensitive  to  the  costs  and  benefits 
imposed  by  their  rules.  Nevertheless,  we 
believe  that  the  rule  imposes  no  costs  in 
addition  to  those  that  would  result  from 
compliance  with  the  USA  PATRIOT  Act 
by  mutual  funds.  While  the  Commission 
believes  the  costs  of  the  rule  are 
attributable  to  the  statute,  the 
Commission  has  nonetheless 
imdertaken  an  analysis  of  these 
requirements. 

Section  326  requires  Treasury  and  the 
Commission  to  prescribe  regulations 
setting  forth  minimum  standards  for 
mutual  funds  regarding  verification  of 
the  identities  of  customers. '^a  The  rule 
requires  mutual  funds  to  implement  a 
written  CIP  as  part  of  the  anti-money 
laundering  programs  required  by  31 
U.S.C.  5318(h).  The  CIP  must  include 
risk-based  procedures  for  verifying  the 


identity  of  each  customer,  to  the  extent 
reasonable  and  practicable.  As  required 
by  section  326,  these  procedures  must 

(1)  specify  the  identifying  information 
that  the  mutual  fund  will  obtain  with 
respect  to  each  customer,  (2)  contain 
procedures  for  verifying  the  identity  of 
the  customer,  within  a  reasonable  time 
after  the  account  is  opened,  using 
dociunents,  non-dociunentary  methods, 
or  a  combination  of  both,  and  (3) 
include  procedures  for  responding  to 
circumstances  in  which  the  mutual  fund 
cannot  form  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  customer. 
The  CIP  also  must  include  procedures 
for  (1)  maintaining  a  record  of  all 
information  obtained  (for  either  five 
years  after  the  date  the  account  is  closed 
or  five  years  after  the  record  is  made, 
depending  on  the  type  of  information), 

(2)  determining  whether  the  customer 
appears  on  any  list  of  knoMm  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  federal 
agency  and  designated  as  such  by  the 
Department  of  the  Treasxiry  in 
consultation  with  the  federal  functional 
regulators,  and  (3)  providing  customers 
with  adequate  notice  that  the  mutual 
fund  is  requesting  information  to  verify 
their  identities. 

As  discussed  in  more  detail  below, 
the  Commission  estimates  that 
approximately  890  registered  mutual 
funds  and  fund  "families"  are  required 
to  comply  with  section  326. '29  The 
requirements  of  section  326  as 
implemented  by  today's  rule  will 
impose  initial,  one-time  costs  and 
ongoing  costs  on  mutual  funds  and  fund 
families.  The  costs  associated  with 
establishment  of  CIPs  and  modification 
of  computer  systems  and  accoimt 
applications  (both  paper  and  web-based 
applications)  to  conform  to  the 
information  and  notice  requirements  of 
the  CIP  will  represent  initial,  one-time 
costs.  Ongoing  costs  for  mutual  funds 


'2'  A  mutual  fund  must  be  able  to  demonstrate 
that  the  other  financial  institution  has  agreed  to 
perform  the  relevant  requirements  of  the  fund's  OP, 
regardless  of  whether  the  other  financial  institution 
is  an  affiliated  person  of  the  fund.  Accordingly,  the 
contract  and  certification  requirement  in  the  final 
rule  applies  equally  to  affiliated  person  or 
unaffiliated  person  reliance. 

"'This  provision  of  the  rule  does  not  affect  the 
ability  of  a  mutual  fund  to  contractually  delegate 
the  implementation  and  operation  of  its  CIP  to 
another  service  provider.  However,  the  mutual  fund 
remains  responsible  for  assuring  compliance  with 
the  rule,  and  therefore  must  actively  monitor  the 
operation  of  its  OP  and  assess  its  efliectiveness. 

'"Proposed  §103.131(j). 

'"W, 

'«W. 


>26  See  notes  15-19.  20-30  and  accompanying 
text  supra. 

"7  As  to  the  rules  that  require  other  financial 
institutions  to  adopt  and  implement  CHPs,  see  supra 
Section  I.A. 

"•As  discussed  above,  section  326  provides  that 
such  regulations,  at  a  minimum,  must  require 
financial  institutions  to  implement,  and  customers 
to  comply  with,  reasonable  procedures  for — (A) 
verifying  the  identity  of  any  person  seeking  to  open 
an  account  to  the  extent  reasonable  and  practicable; 
(B)  maintaining  records  of  the  information  used  to 
verify  a  person's  identity,  including  name,  address, 
and  other  identifying  information;  and  (C) 
consulting  lists  of  known  or  suspected  terrorists  or 
terrorist  organizations  provided  to  the  financial 
institution  by  any  government  agency  to  determine 
whether  a  person  seeking  to  open  an  account 
appears  on  any  such  list.  See  Section  I.A.  supra. 


"•Currently  there  are  an  estimated  3,060  mutual 
funds  registered  with  the  SEC.  The  3,060  registered 
mutual  funds  are  advised  by  approximately  890 
different  primary  investment  advisers.  We  assume, 
for  purposes  of  this  analysis,  that  mutual  funds  that 
share  a  common  primary  investment  adviser  are 
part  of  the  same  fund  family.  Therefore,  we  assume 
that  890  hind  families  vrill  be  required  by  todays 
rule  to  develop  and  implement  a  QP.  For  purposes 
of  estimating  the  total  costs  associated  with  section 
326  requirements  in  the  Proposed  rule,  we  assumed 
that  each  mutual  fund  would  be  responsible  for 
establishing  a  OP.  See  proposed  rule,  supra  note  11 
at  Section  V.B.I.  Consequently,  the  initial  cost  for 
the  3,060  mutual  funds  was  estimated  to  be 
approximately  $19,125,000.  In  the  proposed  rule, 
we  acknowledged  that  using  the  number  of  mutual 
funds  to  estimate  the  costs  may  result  in  a  high 
estimate  of  those  costs,  and  said  that  we  assumed 
that,  in  many  instances,  a  single  OP  will  be 
developed  by  a  mutual  fund  family  and  used  by  all 
of  the  funds  in  that  fiaunily.  See  proposed  rule,  supra 
notell,atn.20. 
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and  fund  families  will  include:  (1) 
Collecting  the  information  required  by 
the  CIP;  (2)  verifying  customers' 
identities;  (3)  determine  whether 
customers  appear  on  designated  lists 
issued  by  federal  government  agencies; 
and  (4)  making  and  maintaining 
required  records.  The  magnitude  of 
these  ongoing  costs  will,  in  large  part, 
depend  on  the  niunber  of  new  accounts 
opened. 

The  Commission  and  Treasury  believe 
that  the  requirements  in  the  final  rule 
are  reasonable  and  practicable  and  that, 
accordingly,  the  costs  to  mutual  funds 
and  fund  families  of  compliance  with 
the  rule's  requirements  are  attributable 
to  the  statute.  In  the  proposed  rule,  we 
requested  comment  and  specific  data 
regarding  the  costs  and  benefits  of  the 
proposed  rule.  We  did  not  receive  any 
data  in  comment  letters  concerning  the 
costs  and  benefits  of  the  proposed  rule. 

A.  Benefits  Associated  With  the  Final 
Rule 

We  anticipate  that  mutual  funds,  fund 
customers,  and  the  nation  as  a  whole 
will  benefit  from  the  new  rule.  The  anti- 
money  laundering  provisions  of  the 
USA  PATRIOT  Act  are  intended  to 
facilitate  the  prevention,  detection,  and 
prosecution  of  money  laundering  and 
terrorist  financing.  Today's  rule 
implements  an  important  part  of  those 
provisions.  By  requiring  that  mutual 
funds  establish  CD's,  section  326  and 
the  rule  will  limit  the  ability  of 
criminals,  including  terrorists,  to  use 
mutual  fund  accounts  to  finance  their 
activities,  or  shelter  the  proceeds  of 
criminal  conduct.  Moreover,  mutual 
fund  CIPs  should  deter  criminals  from 
using  mutual  fund  accoimts  to 
perpetrate  fraud  on  the  fund  complex 
(by  placing  fictitious  buy  and  sell 
orders)  and  identity  theft  of  legitimate 
mutual  fund  customers.  We  also  believe 
that  the  rules  provide  greater  certainty 
to  the  private  sector  on  how  to  comply 
with  the  USA  PATRIOT  Act  because 
they  are  consistent  with  and  comparable 
to  the  rules  adopted  by  the  other  federal 
functional  regulators.  Finally,  in  order 
to  reduce  compliance  burdens,  the  final 
rule  allows  mutual  funds  flexibility  to 
adopt  CIPs  and  to  distribute  notices  that 
are  best  suited  to  the  funds'  businesses 
and  needs.  These  benefits  are  difficult  to 
quantify.  We  received  no  data  from 
commenters  quantifying  the  value  of 
these  benefits. 

B.  Costs  Associated  vVith  the  Final  Rule 

Section  326  of  the  USA  PATRIOT  Act, 
and  the  new  rule,  allow  for  great 
flexibility  in  the  development  of  CIPs. 
Differences  in  the  ways  that  mutual 
fund  accounts  are  opened,  fund  shares 


are  distributed,  and  fund  purchases, 
sales  and  exchanges  are  effected; 
differences  in  the  various  types  of 
accoimts  maintained  by  mutual  funds; 
and  differences  among  mutual  fund 
customer  bases  make  it  difficult  to 
quantify  accurately  a  universally 
applicable  cost  per  mutual  fund.  Most 
mutual  funds  ciurently  have  some 
procedures  in  place  for  collecting 
information  about  and  verifying  the 
identities  of  their  customers,  and  for 
detecting  fi^ud  in  the  accoiuit  opening 
process  by  looking  for  inconsistencies  in 
the  information  provided  by  customers 
and/or  checking  customer  names  against 
certain  databases.  We  anticipate  that  the 
requirements  of  section  326  as 
implemented  by  today's  rule 
nonetheless  will  impose  initied,  one- 
time costs  and  ongoing  costs  on  mutual 
funds  and  fund  families  in  cormection 
with  formulating  and  implementing 
programs  that  comply  with  today's  rule, 
and  modifying  existing  procedures  to 
conform  to  those  new  programs.  Initial 
one-time  costs  associated  with 
establishment  of  CIPs  would  include:  (1) 
The  development,  adoption,  and 
implementation  of  a  CIP;  (2)  the  creation 
or  modification  of  computer  systems 
and  account  applications  (both  p.aper 
and  web-based  applications)  to  collect 
required  information  and  disseminate 
required  notices;  (3)  the  modification  of 
electronic  recordkeeping  systems  to 
verify  and  retain  the  required 
information;  and  (4)  personnel  training. 
Ongoing  costs  for  mutual  funds  and 
fund  families  will  include:  (1) 
Collecting  the  information  required  by 
the  CIP;  (2)  verifying  customers' 
identities;  (3)  determining  whether 
customers  appear  on  designated  lists 
issued  by  federal  government  agencies; 
and  (4)  making  and  maintaining 
required  records.  As  discussed  above, 
the  magnitude  of  these  ongoing  costs 
will,  in  large  part,  depend  on  the 
number  of  new  accounts  opened.  From 
January  1, 1990  through  December  31, 
2001,  approximately  16  million  mutual 
fund  accoimts  were  opened  annually. '^o 


""This  estimate  is  derived  from  information 
reported  in  the  Investment  Company  Institute's 
2002  Mutual  Fund  Fact  Book.  It  represents  the  net 
annual  increase  in  the  number  of  mutual  fund 
accounts.  The  actual  number  of  new  accounts  that 
were  opened  during  this  period  is  probably  higher 
because  this  estimate  is  reduced  by  the  number  of 
accounts  that  were  closed  during  the  same  period. 
No  data  are  available  regarding  the  number  of 
accounts  that  were  closed.  The  number  of  accounts 
with  respect  to  which  customers'  identities  will  be 
lequired  to  be  verified  is,  however,  significantly 
lower  than  the  aggregate  number  of  new  accounts 
that  are  created  annually.  A  mutual  fund  will  not 
be  required  to  verify  the  identity  of  a  customer  who 
has  an  existing  account  with  the  mutual  fund, 
provided  that  the  mutiial  fund  has  a  reasonable 
belief  that  it  knows  the  true  identity  of  the  person. 


1.  Costs  Associated  With  Establishing  a 
CIP 

Program  Implementation.  Section  326 
of  the  Act  and  the  new  rule  require 
mutual  funds  to  develop  written  CIPs. 
Based  on  discussions  with  industry 
representatives,  the  Commission 
estimates  that  it  will  take  approximately 
50  hours  for  a  fund,  or  fund  family,  to 
develop  a  CIP  at  a  cost  of  approximately 
$3,810."!  Based  on  these  assumptions, 
we  estimate  that  the  aggregate  cost  of 
developing  CIPs  will  be  approximately 
$3.4  million  ($3,810  per  program  x  890 
fund  families). 

We  believe  this  is  a  reasonable 
estimate  of  the  cost  of  developing  and 
implementing  CIPs.  We  recognize  that 
the  actual  development  costs  associated 
with  establishing  a  CIP  may  vary  from 
this  estimate  depending  upon  the  size  of 
the  mutual  fund  or  fund  family,  the 
distribution  channels  used  by  the  fund 
or  fund  family,  the  fund's  customer 
base,  number  of  affiliates,  and  the  extent 
to  which  a  fund  or  fund  family  relies  on 
third  parties  or  allocates  responsibilities 
under  its  CIP.  For  mutued  funds  that 
delegate  implementation  of  their  CIPs  to 
unaffiliated  service  providers,  the 
burden  per  mutual  fund  may  be  less 
because  those  service  providers  will 
likely  use  the  same  or  similar  software 
and  systems  for  several  different 
registrants.  Similarly,  the  cost  per  fund 
for  funds  that  use  a  CIP  developed  by 
their  fund  family  may  he  less. 

Systems  Modifications.  The 
Commission  anticipates  that  the  new 
rule  will  cause  individual  mutual  funds 
and  mutual  fund  families  to  incur  costs 
to  modify  items  such  as  account 
applications  and  websites,  to  create  or 
modify  electronic  links  to  other 
databases,  and  to  modify  thefr  electronic 
recordkeeping  systems  in  order  to 
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See  note  supra  and  accompanying  text.  A  mutual 
fund  may  also,  in  certain  circimistances,  rely  on  the 
performance  by  another  financial  institution  of  any 
procedures  of  the  mutual  fund's  CIP  with  respect 
to  a  customer.  See  notes  118-122  supra  and 
accompanying  text. 

<3i  We  estimate  that  it  will  take  compliance 
personnel  45  hours  at  a  cost  of  $62  per  hour, 
attorneys  4  hours  at  a  cost  of  $130  per  hour,  and 
directors  1  hour  at  $500  per  hour,  to  develop  a  CIP. 
We  have  revised  this  estimate  since  the  proposal  to 
more  accturately  reflect  the  hourly  costs  of  the 
various  types  of  persons  who  must  be  involved  in 
the  creation  and  implementation  of  a  CIP.  This 
estimate  of  the  cost  of  developing  a  OP  includes  the 
cost  of  the  rule's  requirement  that  the  mutual  fund's 
CIP  include  procedures  for  providing  fund 
customers  with  notice  that  the  fund  is  requesting 
information  to  verify  their  identities.  A  mutual  fund 
may  satisfy  the  notice  requirement  by  generally 
notifying  its  customers  about  the  procedures  the 
fund  must  comply  with  to  verify  their  identities. 
Depending  on  how  accounts  are  opened,  the  mutual 
fund  may  post  a  notice  on  its  website,  or  provide 
customers  with  any  other  form  of  written  or  oral 
notice. 


collect,  verify,  and  retain  the  required 
information,  and  to  provide  the  required 
notice  to  customers.  The  cost-benefit 
analysis  ux  the  proposed  rule  did  not 
discuss  the  time  and  costs  associated 
with  computer  system  modifications, 
but  commenters  suggested  that  these 
costs  could  be  substantial.  The 
Commission  estimates,  based  on 
discussions  with  industry 
representatives,  that  it  will  cost  each 
fund  or  fund  family  approximately 
$40,000  to  make  these  types  of  system 
modifications. ^32  Therefore  the 

Commission  estimates  that  there  will  be 
a  one-time  aggregate  cost  of 
approximately  $36  million  for  these 
systems  modifications. 

2.  Ongoing  Costs 

As  mentioned  above,  ongoing  costs 
for  mutual  funds  will  be  associated  v«th 
the  need  to:  (1)  Collect  the  information 
required  by  the  CIPs,  (2)  verify 
customers'  identities,  (3)  determine 
whether  customers  appear  on  lists 
provided  by  federal  agencies,  and  (4) 
make  and  maintain  records  related  to 
CIPs. 

Information  Collection.  Although 
mutual  funds  generally  require 
customers  to  provide  a  name  and 
mailing  address  in  order  to  open  an 
account,  mutual  funds  currently  may 
not  require  all  fund  customers  to 
provide  all  of  the  information  required 
to  be  collefcted  pursuant  to  a  CIP. 
Moreover,  mutual  funds  may  not  be 
collecting  all  such  information  with 
respect  to  all  of  the  persons  who  will  be 
considered  to  be  customers  for  purposes 
of  the  new  rule.  Therefore  the 
Commission  anticipates  that  mutual 
fimds  will  incur  costs  in  connection 
with  the  collection  of  identifying 
information  from  thefr  customers.  Based 
on  discussions  with  industry 
participants,  the  staff  of  the  SEC 
estimates  that  the  average  time  spent 
collecting  the  required  information  will 
be  between  one  and  four  minutes  per 
account  and  that  the  hourly  personnel 


132  Based  on  discussions  with  industry 
representatives.  SEC  staff  estimates  that  it  will  take 
compliance  personnel  fifteen  hours,  at  $62  per  hour 
($930)  to  modify  fund  account  applications  in  order 
to  collect  all  of  the  required  information  from  and 
provide  required  notice  to  fund  customers.  The  SEC 
staff  estimates  that  the  aggregate  cost  of  such 
modificatioDS  will  be  approximately  $828,000  ($930 
per  fund  family  x  890  fund  families).  Based  on 
discussions  with  industry  representatives,  the  SEC 
staff  estimates  that  it  will  take  computer 
programmers  640  hours  at  $62  per  hour  to 
implement  the  necessary  computer  system 
modifications  ($39,680).  The  SEC  staff  estimates  the 
aggregate  cost  of  these  modifications  to  be  $35.3 
million  ($39,680  per  fund  family  x  890  fund 
families).  Thus,  the  SEC  staff  estimates  the  total 
costs  of  systems  modifications  to  be  $36.1  million 
($35.3  miUipp  +  $828,000). 


and  overhead  cost  associated  with  these 
requirements  will  be  $25  per  hour. 
Therefore,  the  SEC  staff  estimates  that 
this  burden  will  result  in  an  aggregate 
annual  cost  to  the  industry  of  between 
$6.7  million  and  $26.7  miUion.'" 

Information  Verification.  The  new 
rule  also  requires  CIPs  to  contain 
procedures  for  funds  to  verify  customer 
identities.  The  rule  provides  funds  with 
substantial  flexibility  to  decide  how 
they  will  verify  identification 
information.  The  purpose  of  making  the 
rule  flexible  is  to  give  funds  the  ability 
to  select  verification  methods  that  are, 
as  section  326  requires,  reasonable  and 
practicable.  The  new  rule  allows  a 
mutual  fund  to  employ  such  verification 
methods  as  permit  it  to  form  a 
reasonable  belief  that  it  knows  the  true 
identities  of  its  customers. 

The  rule  sets  forth  non-exclusive  lists 
of  methods  that  a  fund  may  use  to  verify 
customer  identification.  A  fund  may  use 
other  reasonable  methods  that  are 
currently  available,  or  that  become 
available  in  the  future.  The  Commission 
believes  that  verifying  the  identifying 
information  could  result  in  costs  for 
mutual  funds  because  some  firms 
currently  may  not  use  verification 
methods.  Based  on  discussions  with 
industry  participants,  the  SEC  staff 
estimates  that  the  total  annual  cost  to 
the  industry  to  verify  the  identifying 
information  will  be  between  $49.3 
million  and  $98.6  million. '3" 

Resolution  of  discrepancies.  Based  on 
discussions  with  industry  participants, 
the  staff  of  the  SEC  believes  that  initial 
detection  of  discrepancies  in 
information  collected  will  be  automated 
and  conducted  on  a  batch-file  basis. 
Once  discrepancies  have  been  detected, 
staff  of  the  SEC  estimates  that  the 
average  time  spent  by  compliance 
personnel  to  resolve  discrepancies  in 
information  collected  will  be  between 
one  and  four  minutes  per  account  and 
that  the  hourly  persoimel  and  overhead 


133  We  estimate  that  there  are  16  million  new 
mutual  fund  shareholder  accounts  created  each 
year.  Therefore,  we  estimate  the  range  of  cost  to  be 
between  $6.7  million  (16  million  new  accounts  per 
year  x '/so  of  an  hour  x  $25)  and  S26.7  million  (16 
million  new  accounts  per  year  x  Vis  of  an  hour  x 
$25). 

'  3<  The  SEC  staff  believes  that  the  processing 
costs  associated  with  verification  methods  will  be 
between  Sl.OO  and  $2.00  per  account.  The  SEC  staff 
further  estimates  that  the  average  time  spent 
verifying  an  account  will  be  between  five  and  ten 
minutes.  The  hourly  cost  of  the  person  who  would 
undertake  the  verification  is  estimated  to  be  $25  per 
hour  including  overhead.  Therefore,  the  estimated 
costs  to  the  industry  reported  above  are  between: 
$49.3  million  ((16  million  new  accounts  per  year) 
X  (Sl.OO)  -f  (16  million  new  accounts  per  year)  x 
(Vi2  of  an  hour)  x  ($25))  and  $98.6  million  ((16 
million  new  accounts  per  year)  x  (S2.00)  +  (16 
million  new  accounts  per  year)  x  ('A  of  an  hour) 
X  ($25)). 


cost  associated  with  these  requirements 
will  be  $25  per  hour.  Therefore,  the  SEC 
staff  estimates  that  this  burden  will 
result  in  an  aggregate  annual  cost  to  the 
industry  of  between  $6.7  million  and 
$26.7  million. 

Comparison  with  government  lists  of 
known  or  suspected  terrorists.  Section 
326  and  the  new  rule  require  that 
mutual  fund  CIPs  include  reasonable 
procedures  for  determining  whether  a 
customer's  name  appears  on  designated 
lists  of  known  or  suspected  terrorists  or 
terrorist  organizations  issued  by  any 
federal  government  agency.  Mutual 
funds  should  already  have  procedures 
for  determining  whether  customers' 
names  appear  on  some  federal 
government  lists.  There  are  substantive 
legal  requirements  associated  with  the 
lists  circulated  by  Treasury's  Office  of 
Foreign  Asset  Control  (OF AC).  Failure 
to  comply  with  these  requirements  may 
result  in  criminal  and  civil  penalties. 
Based  on  discussions  with  industry 
representatives  the  SEC  staff  estimates 
that  the  annual  cost  to  the  mutual  fund 
industry  of  this  requirement  will  be  $3.4 
million. '35 

Recordkeeping.  The  Commission 
believes  that  the  recordkeeping 
requirement  in  the  new  rule  will  result 
in  additional  costs  for  mutual  funds  that 
currently  do  not  maintain  certain  of  the 
records  for  the  prescribed  time  period. 
We  believe  that  most  funds  already 
retain  certain  of  the  records  required  by 
the  new  rule  as  a  matter  of  good 
business  practice. 

The  proposed  rule  provided  that 
mutual  fund  CIPs  provide  for  the 
retention  of  all  information  for  five 
years  after  a  customer  account  is  closed. 
The  final  rule  bifurcates  the  record 
retention  provisions  so  that  funds  will 
be  required  to  retain  customer 
identification  information  for  five  years 
after  the  account  is  closed,  and  to  retain 
a  description  of  (1)  the  documents  relied 
upon  to  verify  the  customer's  identity, 
(2)  the  methods  and  results  of  measures 
undertaken  to  verify  the  identity  a 
customer  and  (3)  the  resolution  of  any 
siibstantive  discrepancies  discovered 
during  the  identity  verification  process 
for  five  years  after  the  date  the  record 
was  made.  The  SEC  staff  estimates,, 
based  on  discussions  with 


135  Based  on  discussions  with  industry 
representatives,  the  SEC  staff  estimates  that  it  takes 
a  data  entry  clerk  approximately  30  seconds  to 
ascertain  whether  a  customer's  name  is  on  a 
government  list.  We  assume  that  for  most  mutual 
fund  customers  this  check  will  be  automated  and 
conducted  on  a  batch-file  basis.  Therefore  we 
estimate  that  cost  of  this  requirement  is  $.21  per 
customer  (Vizo  hour  x  $25  per  hour  (cost  per  hour 
of  data  entry)).  We  estimate  the  aggregate  annual 
cost  of  this  requirement  to  be  $3.4  million  ($.21  per 
customer  x  16  million  customers). 
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representatives  of  the  mutual  fund 
industry,  that  this  recordkeeping 
requirement  will  cost  $13.3  million 
annually.  ^^^ 

IV.  Final  Regulatory  Flexibility 
Analysis 

Treasury  and  the  Commission  are 
sensitive  to  the  impact  our  rules  may 
impose  on  small  entities.  Congress 
enacted  the  Regulatory  Flexibility 
Ac^i37  tQ  address  concerns  related  to 
the  effects  of  agency  rules  on  small 
entities.  Treasiuy  and  the  Commission 
believed  that  the  proposed  rule  likely 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "'38  First,  the  economic  impact 
on  small  entities  should  not  be 
significant  because  most  small  entities 
are  likely  to  have  a  relatively  small 
niunber  of  accounts,  and  thus 
compliance  should  not  impose  a 
significant  economic  impact.  Second, 
the  economic  impact  on  mutual  funds, 
including  small  entities,  is  imposed  by 
the  statute  itself,  and  not  by  the  rule. 
Treasury  and  the  Commission  sought 
comment  on  whether  the  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  whether  the  costs  are 
imposed  by  the  statute  itself  and  not  the 
proposed  rule.  Treasury  emd  the 
Commission  did  not  receive  any 
comments  in  response  to  this  request. 

While  Treasiuy  and  the  Commission 
believed  that  the  proposed  rule  likely 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  we  prepared  an  Initial 
Regulatory  Flexibility  Analysis  that  was 
published  in  the  proposed  rule. 
Therefore,  a  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  for  this  final 
rule  in  accordance  with  5  U.S.C.  604. 

A.  Need  for  and  Objectives  of  the  Rule 

Section  326  requires  Treasury  and  the 
Commission  jointly  to  issue  a  regulation 
setting  forth  minimiun  standards  for 
mutual  funds  and  their  customers 
regarding  the  identities  of  customers 
that  v«ll  apply  in  connection  with  the 
opening  of  an  accoimt  at  a  mutual 
fund.  "9 


kt. 
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"8  The  staff  estimates  that  it  will  take  a  data  entry 
clerk  approximately  two  minutes  per  customer  to 
maintain  the  records  required  by  the  rule.  The  staff 
assumes  that  for  most  mutual  fimd  accounts 
performance  of  this  requirement  will  be  automated. 
The  staff  estimates  that  the  cost  of  this  requirement 
will  be  $.83  per  customer  (V30  hour  x  $25  per  hour 
(estimated  cost  per  hour  of  data  entry)).  We  estimate 
the  aggregate  annual  cost  of  this  requirement  to  be 
$13.3  million  ($.83  per  customer  x  16  million  new 
accounts  per  year). 

'"5U.S.C.  601efse<j. 

«»5  U.S.C.  605(b). 

""As  discussed  previously,  section  326  provides 
that  such- regulations,  at  a  minimum,  must  require 


The  purpose  of  section  326,  and  the 
regulations  promulgated  thereunder,  is 
to  make  it  easier  to  prevent,  detect,  and 
prosecute  money  laimdering  and  the 
financing  of  terrorism.  In  issuing  the 
final  rule.  Treasury  and  the  Commission 
are  seeking  to  fulfill  their  statutorily 
mandated  responsibilities  luider  section 
326  and  to  achieve  its  important 
purpose. 

The  objective  of  the  final  rule  is  to 
make  it  easier  to  prevent,  detect,  and 
prosecute  money  laimdering  and  the 
financing  of  terrorism.  The  rule  seeks  to 
achieve  this  goal  by  specifying  the 
information  mutuad  funds  must  obtain 
from  or  about  customers  that  can  be 
used  to  verify  the  identity  of  the 
customers.  This  will  make  it  more 
difficult  for  persons  to  use  false 
identities  to  establish  customer 
relationships  with  mutual  funds  for  the 
purposes  of  laundering  money  or 
moving  fimds  to  effectuate  illegal 
activities,  such  as  financing  terrorism. 

B.  Significant  Issues  Raised  by  Public 
Comment 

In  the  proposed  rule,  Treasury  and  the 
Commission  specifically  requested 
public  comments  on  any  aspect  of  the 
IRFA,  as  well  as  the  number  of  small 
entities  that  might  be  affected  by  the 
proposed  rule.  The  agencies  received  no 
comments  on  the  IRFA. 

C.  Small  Entities  Subject  to  the  Rule 

A  small  business  or  organization 
(collectively,  "small  entity")  for 
purposes  of  the  Regulatory  Flexibility 
Act,  is  a  small  entity  if  the  fund, 
together  with  other  funds  in  the  same 
group  of  related  funds,  has  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.'*°  Of 
approximately  3,060  registered  mutual 
funds,  approximately  158  are  small 
entities.  These  158  small  entities  are 
divided  into  approximately  154  fund 
families.'*'  As  discussed  above  in 
Section  III,  in  most  cases,  a  single 
customer  identification  program  will  be 


mutual  funds  to  implement,  and  customers  to 
comply  with,  reasonable  procedures  for — (1) 
verifying  the  identity  of  any  person  seeking  to  open 
an  account  to  the  extent  reasonable  and  practicable; 
(2)  maintaining  records  of  the  information  used  to 
verify  a  person's  identity,  including  name,  address, 
and  other  identifying  informatioa:  and  (3) 
consulting  lists  of  known  or  suspected  terrorists  or 
terrorist  organizations  provided  to  the  financial 
institution  by  any  government  agency  to  determine 
whether  a  person  seeking  to  open  an  account 
appears  on  any  such  list. 

'"Rule  0-10  (17  CFR  27.0-10]. 

'*'  The  estimates  of  the  number  of  registered 
mutual  funds  that  are  small  entities  and  of  the  ■ 
number  of  fund  families  are  based  on  figures 
compiled  by  the  Commission  staff  from  outside 
databases. 


developed  and  used  by  all  of  the  mutual 
funds  in  a  family  of  funds. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  rule  requires  a  mutual  fund  to 
adopt  a  written  CIP  that,  at  a  minimiim 
includes  each  of  the  following:  (1)  Risk- 
based  procedures  for  verifying  the 
identity  of  each  customer,  to  the  extent 
reasonable  and  practicable;''*^  (2) 
procedures  for  maintaining  records  of 
all  information  obtained  under  its 
customer  identity  verification 
procedures,  (3)  procedures  for 
determining  whether  a  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  the  federal 
government  and  designated  by  Treasury, 
and  (4)  procedures  for  providing  notice 
to  customers. 

As  noted  above,  the  mle  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Commission  staff  estimates  that 
developing  a  CIP  will  require 
approximately  50  hours  of  each  fund  or 
fiind  family  developing  a  CIP,  at  a  cost 
of  approximately  $3,810, '*3  and  that 
systems  modification  will  entail 
approximately  655  hours  at  a  cost  of 
$40,610  to  each  fund  or  fund  family.'''* 

Although  small  entities  will  also 
incur  ongoing  costs,  the  Commission 
expects  that  they  will  not  have  a 
significant  economic  impact.  For  each 
new  account,  a  fund  will  require  what 
we  estimate  to  be  1-4  minutes  for 
collecting  customer  information,  5-10 
minutes  for  verifying  customer 
information,  1-4  minutes  for  resolution 
of  discrepancies  in  customer 
information,  half  a  minute  for 
comparison  to  government  lists,  and  2 
minutes  for  record  retention,  each  at  a 
cost  of  approximately  $25  per  hour. 
Small  entities  are  likely  to  have  a 
relatively  small  number  of  accounts; 
therefore,  they  will  incur  the  ongoing 
costs  of  individual  customer 
identifications  relatively  infi«quently. 

E.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

Treasury  and  the  Commission 
considered  significant  alternatives  to  the 
proposed  rule  that  would  accomplish 
the  stated  objective,  while  minimizing 
any  significant  adverse  impact  on  small 


'<*  These  procedures  must  specify  the  identifying 
information  that  the  mutual  fund  will  obtain  with 
respect  to  each  customer,  such  information  to 
include,  at  a  minimum,  name,  date  of  birth  (for  an 
individual),  street  address,  and  identification 
number.  , 

•"  See  note  131  supra  regarding  the  cost  of 
developing  a  OP. 

'**  See  note  132  supra  regarding  the  cost  of 
systems  modifications. 


entities.  In  connection  with  the 
proposed  rule,  we  considered  the 
following  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources  of 
small  entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance  rather  than  design 
standards;  and  (4}  an  exemption  fi^m 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities. 

The  final  rule  provides  for  substantial 
flexibility  in  how  each  mutual  fund  may 
meet  its  requirements.  This  flexibility  is 
designed  to  account  for  differences 
between  mutual  funds,  including  size. 
Nonetheless,  Treasury  and  the 
Commission  did  consider  the 
alternatives  described  above.  Treasury 
and  the  Commission  believe  that  the 
alternative  approaches  to  minimize  the 
adverse  impact  of  the  rule  on  small 
entities  are  not  consistent  with  the 
statutory  mandate  of  section  326.  In 
addition.  Treasury  and  the  Commission 
do  not  believe  that  an  exemption  for 
small  mutual  funds  is  appropriate,  given 
the  flexibility  built  into  the  rule  to 
account  for,  among  other  things,  the 
differing  sizes  and  resources  of  mutual 
funds,  as  well  as  the  importance  of  the 
statutory  goals  and  mandate  of  section 
326.  Monery  laundering  can  occur  in 
small  firms  as  well  as  large  firms. 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  the  final  rule 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995. ''•s 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Treasury  submitted  the  final 
rule  to  the  Office  of  Management  and 
Budget  ("0MB")  for  review  in 
accordance  with  44  U.S.C  3507(d).  The 
0MB  has  approved  the  collection  of 
information  requirements  in  today's  rule 
under  control  number  1506-0033. 

In  the  proposed  rule  Treasury  and  the 
Commission  estimated  the  paperwork 
burden  that  would  be  imposed  by  the 
rule  and  sought  comments  on  the 
estimates.  None  of  the  commenters 
specifically  addressed  the  paperwork 
burden  associated  with  the  rule. 

A.  Collection  of  Information  Under  the 
Final  Rule 

The  final  rule  contains  recordkeeping 
and  disclosure  requirements  that  are 
subject  to  the  Paperwork  Reduction  Act 


'«»44  U.S.C  3501  et  seq. 


of  1995.  Like  the  proposed  rule,  the 
final  rule  requires  mutual  funds  to  (1) 
maintain  records  of  the  information 
used  to  verify  customers'  identities  and 
(2)  provide  notice  to  customer&that 
information  they  supply  may  be  used  to 
verify  their  identities.  These 
recordkeeping  and  disclosure 
requirements  are  required  under  section 
326  of  the  Act.  The  final  rule  also 
contains  a  new  recordkeeping 
provision — a  mutual  fund  that  relies  on 
another  financial  institution  to  perform 
some  or  all  of  the  elements  o"f  its  CIP 
must  obtain  and  retain  an  aimual 
certification  from  the  financial 
institution  that  it  has  implemented  its 
anti-money  laundering  program,  and 
that  it  will  perform  (or  its  agent  will 
perform)  the  specified  requirements  of 
the  mutual  fund's  CIP. 

B.  Proposed  Use  of  the  Information 

Section  326  of  the  Act  requires 
Treasury  and  the  Commission  jointly  to 
issue  a  regulation  setting  forth 
minimum  standards  for  mutual  funds  to 
verify  the  identities  of  their  customers. 
Furthermore,  section  326  provides  that 
the  regulations  must,  at  a  minimum, 
require  mutual  funds  to  implement 
reasonable  procedures  for  (1)  verifying 
the  identity  of  any  person  seeking  to 
open  an  account,  to  the  extent 
reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency. 

The  purpose  of  section  326,  and  the 
regulations  promulgated  thereunder,  is 
to  make  it  easier  to  prevent,  detect  and 
prosecute  money  laundering  and  the 
financing  of  terrorism.  In  issuing  the 
final  rule.  Treasury  and  the  Commission 
are  seeking  to  fulfill  their  statutorily 
mandated  responsibilities  under  section 
326  and  to  achieve  its  important 
purpose. 

Tne  final  rule  requires  each  mutual 
fund  to  establish  a  vtrritten  CIP  that  must 
include  recordkeeping  procedures  and 
procedures  for  providing  customers 
with  notice  that  the  mutual  fund  is 
requesting  information  to  verify  their 
identity.  The  final  rule  requires  a 
mutual  fund  to  maintain  a  record  of  (1) 
the  identifying  information  provided  by 
the  customer,  the  type  of  identification 
document(s)  reviewed,  if  any,  and  the 
identification  number  of  the 
document(s);  (2)  the  means  and  results 
of  any  additional  measures  undertaken 
to  verify  the  identity  of  the  customer; 


and  (3)  the  resolution  of  any 
discrepancy  in  the  identifying 
information  obtained. 

The  final  rule  also  requires  each 
mutual  fund  to  give  customers 
"adequate  notice"  of  the  identity 
verification  procedures.  Depending  on 
how  an  account  is  opened,  a  mutual 
fund  may  satisfy  this  disclosure 
requirement  by  providing  customers 
with  any  form  of  written  or  oral  notice. 
Accordingly,  a  mutual  fund  may  choose 
among  a  variety  of  methods  of  providing 
adequate  notice  and  may  select  the  least 
burdensome  method,  given  the 
circumstances  under  which  customers 
seek  to  open  new  accounts. 

The  final  rule  permits  a  mutual  fund 
to  rely  on  performance  of  elements  of  its 
CIP  by  other  financial  institutions.  The 
required  contract  and  certification  will 
provide  mutual  fund  examiners  with  a 
standard  means  of  ascertaining  that  the 
other  financial  institution  has  agreed  to 
undertake  the  mutual  fund's  CIP 
requirements. 

C.  Respondents 

The  final  rule  will  apply  to 
approximately  3,060  mutual  fund 
companies  that  are  registered  with  the 
Commission.'*^ 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

1.  Recordkeeping 

The  requirement  to  make  and 
maintain  records  related  to  the  CIP  will 
be  an  annual  burden.  As  adopted,  the 
rule  differs  from  the  proposed  rule  in  its 
requirements  for  the  retention  of  records 
of  information  obtained  under  customer 
identification  procedures.  Whereas  the 
proposed  rule  required  that  such 
records  be  retained  until  five  years  after 
the  date  the  account  of  A  customer  is 
closed  or  the  grant  of  authority  to  effect 
transactions  with  respect  to  an  account 
is  revoked,  the  final  rule  has  two 
different  times  for  the  start  of  the  five- 
year  period  for  record  retention:  (1)  The 
date  the  account  is  closed,  for 
identifying  information  about  the 
customer,  and  (2)  the  date  the  record  is 
made,  for  descriptions  of  any 
documents  relied  on  for  verification  of 
identity,  of  the  methods  and  results  of 
any  measures  undertaken  to  verify 
customer  identity  and  of  the  resolution 
of  any  substantive  discrepancy 
discovered  when  verifying  identifying 
information. 

We  believe  that  most  mutual  funds 
already  retain  certain  of  the  records 
required  by  the  new  rule  as  a  matter  of 
good  business  practice,  but  that  the 


'**This  estimate  is^wsed  on  figures  compiled  by 
the  Commission  staff  from  Commission  filings. 
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recordkeeping  requirement  will  result  in 
additional  costs  for  mutual  funds  that 
do  not  currendy  maintain  records  for 
the  prescribed  time  period.  The  total 
industry-wide  burden  will  depend  on 
the  number  of  new  accounts  added  each 
year.  We  estimate  that  data  entry  will 
require  approximately  two  minutes  per 
customer,  and  therefore  that  the  annual, 
industry-wide  burden  will  be 
approximately  533,000  hours.^'*^ 

We  believe  that  there  is  a  nominal 
burden  associated  with  the  new 
recordkeeping  requirement.  Under  the 
final  rule,  a  mutual  fund  may  rely  on 
another  financial  institution  to  perform 
some  or  all  its  CIP  under  certain 
conditions,  including  that  the  financial 
institution  must  enter  into  a  contract 
requiring  the  financial  institution  to 
certify  annually  to  the  fund  that  it  has 
implemented  its  anti-money  laundering 
program  and  that  it  will  perform  (or  its 
agent  will  perform)  the  specified 
elements  of  the  fund's  Cff.  Not  all 
mutual  funds  will  choose  to  rely  on  a 
third  party.  The  minimal  burden  of 
retaining  the  certification  described 
above  should  allow  a  mutual  fund  to 
reduce  its  net  burden  under  the  rule  by 
relying  on  another  financial  institution 
to  perform  some  or  all  of  its  CEP. 

2.  Providing  Notice  to  Customers 

The  requirement  for  mutual  funds  to 
provide  the  required  notice  to  customers 
regarding  use  of  customers'  information 
will  create  a  one-time  biuden  by 
necessitating  the  amendment  of  mutual 
funds'  account  applications,  both  paper 
and  web-based.  As  adopted,  the  rule 
differs  from  the  proposed  rule  in 
providing  additional  guidance  regarding 
what  constitutes  adequate  notice  and  on 
the  timing  of  the  notice  requirement, 
and  in  including  sample  language  that, 
if  appropriate,  will  be  deemed  adequate 
notice  to  a  mutual  fund's  customers.  We 
estimate  that  the  estimated  3,060 
registered  mutual  funds  will  each  spend 
approximately  two  hours  modifying 
their  account  applications.  Thus,  we 
estimate  that  the  industry-wide  biuden 
will  be  approximately  6,120  hours. 

E.  Collection  of  Information  Is 
Mandatory 

These  recordkeeping  and  disclosure 
(notice)  requirements  are  mandatory. 

F.  Confidentiality 

The  collection  of  information 
pursuant  to  the  final  rule  would  be 
provided  by  customers  and  other 


'*'  Since  mutual  funds  will  not  be  required  to 
comply  with  the  requirements  of  this  final  rule 
until  October  1,  2003.  the  industry-wide  burden 
during  the  first  year  will  be  approximately  133,250 
hours. 


soiuces  to  mutual  funds  and  maintained 
by  mutual  fluids.  In  addition,  the 
information  may  be  used  by  federal 
regidators  and  other  authorities  in  the 
course  of  examinations,  investigations, 
and  judicial  proceedings.  No 
governmental  agency  regularly  woidd 
receive  any  of  the  information  described 
above. 

G.  Record  Retention  Period 

The  final  rule  requires  that  the 
identifying  information  obtained  about  a 
customer  be  retained  until  five  years 
after  the  date  the  account  of  the 
customer  is  closed  and  that  other 
records  relating  to  the  verification  of  the 
customer  be  retained  until  five  years 
after  the  record  is  made. 

H.  Request  for  Comment 

Treasury  and  the  Commission  invite 
comment  on  the  accuracy  of  the  burden 
estimates  and  suggestions  on  how  to 
further  reduce  these  burdens.  Comments 
should  be  sent  (preferably  by  fax  (202- 
395-6974))  to  Desk  Officer  for  Uie 
Department  of  the  Treasury,  Office  of 
hiformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1506- 
0033),  Washington,  DC  20503  (or  by  the 
Intqmet  to  jlackey}@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  the  hitemet 
at  the  addresses  previously  specified. 

VI.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866.  As 
noted  above,  the  final  rule  parallels  the 
requirements  of  section  326  of  the  Act. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

List  of  Subjects 

17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Banks,  Banking, 
Brokers,  Ciurency,  Foreign  banking, 
Foreign  currencies.  Gambling, 
Investigations,  Investment  companies. 
Law  enforcement.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Securities. 

Securities  and  Exchange  Conunission 

17  CFR  Chapter  II 

Authority  and  Issuance 

The  Commission  is  adopting  17  CFR 
270.0-11  piusuant  to  the  authority  set 


forth  in  sections  6(c)  and  38(a)  of  the 
Act  (15  U.S.C.  80a-6(c)  and  80a-37(a)]. 

■  For  the  reasons  as  set  out  in  the  pre- 
amble, tide  17,  part  270  of  the  Code  of 
Federal  Regidations  is  amended  as  fol- 
lows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

■  1 .  The  authority  citation  for  part  2  70 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  80a-39,  unless  otherwise 
noted; 

***** 

■  2.  Section  270.0-11  is  added  to  read  as 
follows: 

§  270.0-1 1    Customer  identification 
programs. 

Each  registered  open-end  company  is 
subject  to  the  requirements  of  31  U.S.C. 
5318(1)  and  the  implementing  regulation 
at  31  CFR  103.131,  which  requires  a 
customer  identification  program  to  be 
implemented  as  part  of  the  anti-money 
laundering  program  required  under 
subchapter  n  of  chapter  53  of  tide  31, 
United  States  Code  and  the 
implementing  regulations  issued  by  the 
Department  of  the  Treasury  at  31  CFR 
part  103.  Where  31  CFR  103.131  and 
this  chapter  use  different  definitions  for 
the  same  term,  the  definition  in  31  CFR 
103.131  shall  be  used  for  the  purpose  of 
compliance  with  31  CFR  103.131. 
Where  31  CFR  103.131  and  this  chapter 
require  the  same  records  to  be  preserved 
for  different  periods  of  time,  such 
records  shall  be  preserved  for  the  longer 
period  of  time. 

By  the  Securities  and  Exchange 
Commission. 

Dated:  April  29,  2003. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Department  of  the  Treasury 

31  CFR  Chapter  I 

Authority  and  Issuance 

Treasury  is  adopting  31  CFR  103.131 
pursuant  to  the  authority  set  forth  in  31 
U.S.C.  5318(1). 

■  For  the  reasons  as  set  out  in  the  pre- 
amble, title  31,  part  103  of  the  Code  of 
Federal  Regulations  is  amended  as  fol- 
lows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

■  3.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  III, 
sees.  312,  313,  314,  319,  326,  352,  Pub  L. 
107-56, 115  Stat.  307, 12  U.S.C.  1818, 12 
U.S.C.  1786(q). 

■  4.  Subpart  I  of  part  103  is  amended  by 
adding  §  103.131  to  read  as  follows: 

§  1 03.1 31    Customer  identification 
programs  for  mutual  funds. 

(a)  Definitions.  For  purposes  of  this 
section: 

(l)(i)  Account  means  any  contractual 
or  other  business  relationship  between  a 
person  and  a  mutual  fund  established  to 
effect  transactions  in  securities  issued 
by  the  mutual  fund,  including  the 
purchase  or  sale  of  securities. 

(ii)  Account  does  not  include: 

(A)  An  account  that  a  mutual  fund 
acquires  through  any  acquisition, 
merger,  purchase  of  assets,  or 
assumption  of  liabilities;  or 

(B)  An  account  opened  for  the 
purpose  of  participating  in  an  employee 
benefit  plan  established  under  the 
Employee  Retirement  Income  Security 
Act  of  1974. 

(2)(i)  Customer  means: 

(A)  A  person  that  opens  a  new 
account;  and 

(B)  An  individual  who  opens  a  new 
account  for: 

(1)  An  individual  who  lacks  legal 
capacity,  such  as  a  minor;  or 

(2)  An  entity  that  is  not  a  legal  person, 
such  as  a  civic  club. 

(ii)  Customer  does  not  include: 

(A)  A  financial  institution  regulated 
by  a  federal  functional  regulator  or  a 
bank  regulated  by  a  state  bank  regidator; 

(B)  A  person  described  in 

§  103.22(d)(2)(ii)  dirough  (iv);  or 

(C)  A  person  diat  has  an  existing 
account  with  the  mutual  fund,  provided 
that  the  mutual  fund  has  a  reasonable 
belief  that  it  knows  the  true  identity  of 
the  person. 

(3)  Federal  functional  regulator  is 
defined  at  §  103.120(a)(2). 

(4)  Financial  institution  is  defined  at 
31  U.S.C.  5312(a)(2)  and  (c)(1). 

(5)  Mutual  fund  means  an 
"investment  company"  (as  the  term  is 
defined  in  section  3  of  the  Investment 
Company  Act  (15  U.S.C.  80a-3))  that  is 
an  "open-end  company"  (as  that  term  is 
defined  in  section  5  of  the  Investment 
Company  Act  (15  U.S.C.  80a-5))  that  is 
registered  oris  required  to  register  with 
the  Commission  under  section  8  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-8). 

(6)  Non-U.S.  person  means  a  person 
that  is  not  a  U.S.  person. 

(7)  Taxpayer  identification  number  is 
defined  by  section  6109  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6109) 
and  Internal  Revenue  Service 


regulations  implementing  that  section 
(e.g.,  social  security  number  or 
employer  identification  number). 

(8)  L^.S.  person  means: 

(i)  A  United  States  citizen;  or 

(ii)  A  person  other  than  an  individual 
(such  as  a  corporation,  partnership  or 
trust),  that  is  established  or  organized 
under  the  laws  of  a  State  or  the  United 
States. 

(b)  Customer  identification  program: 
minimum  requirements. 

(1)  In  general.  A  mutual  fund  must 
implement  a  written  Customer 
Identification  Program  ("CIP") 
appropriate  for  its  size  and  type  of 
business  that,  at  a  minimum,  includes 
each  of  the  requirements  of  paragraphs 
(b)(1)  through  (5)  of  this  section.  The 
CIP  must  be  a  part  of  the  mutual  fund's 
anti-money  laundering  program 
required  under  the  regulations 
implementing  31  U.S.C.  5318(h). 

(2)  Identity  verification  procedures. 
The  CIP  must  include  risk-based 
procedures  for  verifying  the  identity  of 
each  customer  to  the  extent  reasonable 
and  practicable.  The  procedures  must 
enable  the  mutual  fund  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  each  customer.  The 
procedures  must  be  based  on  the  mutual 
fund's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 
manner  in  which  accounts  are  opened, 
fimd  shares  are  distributed,  and 
purchases,  sales  and  exchanges  are 
effected,  the  various  types  of  accounts 
maintained  by  the  mutual  fund,  the 
various  types  of  identifying  information 
available,  and  the  mutual  fund's 
customer  base.  At  a  minimum,  these 
procedures  must  contain  the  elements 
described  in  this  paragraph  (b)(2). 

(i)  Customer  information  required.  (A) 
In  general.  The  CIP  must  contain 
procedures  for  opening  an  account  that 
specify  the  identifying  information  that 
will  be  obtained  with  respect  to  each 
customer.  Except  as  permitted  by 
paragraph  (b)(2)(i)(B)  of  this  section,  a 
mutual  fund  must  obtain,  at  a 
minimum,  the  following  information 
prior  to  opening  an  account: 

(1)  Name; 

(2)  Date  of  birth,  for  an  individual; 

(3)  Address,  which  shall  be: 

(i)  For  an  individual,  a  residential  or 
business  street  address; 

(ii)  For  an  individual  who  does  not 
have  a  residential  or  business  street 
address,  an  Army  Post  Office  (APO)  or 
Fleet  Post  Office  (FPO)  box  number,  or 
the  residential  or  business  street  address 
of  next  of  kin  or  of  another  contact 
individual;  or 

[iiii  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership,  or  trust),  a  principal  place 


of  business,  local  office  or  other 
physical  location;  and 

(4)  Identification  number,  which  shall 
be: 

(j)  For  a  U.S.  person,  a  taxpayer 
identification  number;  or 

[il)  For  a  non-U.S.  person,  one  or  more 
of  the  following:  a  taxpayer 
identification  number;  passport  number 
and  country  of  issuance;  alien 
identification  card  number;  or  niunber 
and  country  of  issuance  of  any  other 
government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard. 

Note  to  paragraph  (bH2)(i)(A)(4)(M):  When 
opening  an  account  for  a  foreign  business  or 
enterprise  that  does  not  have  an 
identification  number,  the  mutual  fund  must 
request  alternative  government-issued 
documentation  certifying  the  existence  of  the 
business  or  enterprise. 

(B)  Exception  for  persons  applying  for 
a  taxpayer  identification  number. 
Instead  of  obtaining  a  taxpayer 
identification  number  from  a  customer 
prior  to  opening  an  account,  the  CIP 
may  include  procedures  for  opening  an 
account  for  a  person  that  has  applied 
for,  but  has  not  received,  a  taxpayer 
identification  number.  In  this  case,  the 
CIP  must  include  procedures  to  confirm 
that  the  application  was  filed  before  the 
person  opens  the  account  and  to  obtain 
the  taxpayer  identification  number 
within  a  reasonable  period  of  time  after 
the  account  is  opened. 

(ii)  Customer  verification.  The  CIP 
must  contain  procedures  for  verifying 
the  identity  of  the  customer,  using  the 
information  obtained  in  accordance 
with  paragraph  (b)(2)(i)  of  this  section, 
within  a  reasonable  time  after  the 
account  is  opened.  The  procedures  must 
describe  when  the  mutual  fund  will  use 
documents,  non-documentary  methods, 
or  a  combination  of  both  methods  as 
described  in  this  paragraph  (b)(2)(ii). 

(A)  Verification  through  documents. 
For  a  mutual  fund  relying  on 
documents,  the  CIP  must  contain 
procedures  that  set  forth  the  documents 
that  the  mutual  fund  wdl  use.  These 
documents  may  include: 

(1)  For  an  individual,  unexpired 
government-issued  identification 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard,  such  as  a  driver's  license  or 
passport;  and 

(2)  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership,  or  trust),  documents 
showing  the  existence  of  the  entity, 
such  as  certified  articles  of 
incorporation,  a  government-issued 
business  license,  a  partnership 
agreement,  or  trust  instnunent. 
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(B)  Verification  through  non- 
documentary  methods.  For  a  mutual 
fund  relying  on  non-documentary 
methods,  the  CIP  must  contain 
procedures  that  describe  the  non- 
dociunentary  methods  the  mutual  fund 
will  use. 

(1)  These  methods  may  include 
contacting  a  customer;  independently 
verifying  the  customer's  identity 
through  the  comparison  of  information 
provided  by  the  customer  with 
information  obtained  from  a  consumer 
reporting  agency,  public  database,  or 
other  source;  checking  references  with 
other  financial  institutions;  and 
obtaining  a  financial  statement. 

(2)  The  mutual  fund's  non- 
docimientary  procedures  must  address 
situations  where  an  individual  is  unable 
to  present  an  unexpired  government- 
issued  identification  document  that 
bears  a  photograph  or  similar  safeguard: 
the  mutual  fund  is  not  familiar  with  the 
documents  presented;  the  account  is 
opened  without  obtaining  documents; 
the  customer  opens  the  account  without 
appearing  in  person;  and  where  the 
mutual  fund  is  otherwise  presented 
with  circumstances  that  increase  the 
risk  that  the  mutual  fund  will  be  unable 
to  verify  the  true  identity  of  a  customer 
through  documents. 

(C)  Additional  verification  for  certain 
customers.  The  CIP  must  address 
situations  where,  based  on  the  mutual 
fund's  risk  assessment  of  a  new  account 
opened  by  a  customer  that  is  not  an 
individual,  the  mutual  fund  will  obtain 
information  about  individuals  with 
authority  or  control  over  such  account, 
including  persons  authorized  to  effect 
transactions  in  the  shareholder  of 
record's  account,  in  order  to  verify  the 
customer's  identity.  This  verification 
method  applies  only  when  the  mutual 
fund  cannot  verify  the  customer's  true 
identity  using  the  verification  methods 
described  in  paragraphs  (b)(2)(ii)(A)  and 
(B)  of  this  section. 

(iii)  Lack  of  verification.  The  CIP  must 
include  procedures  for  responding  to 
circumstances  in  which  the  mutual  fund 
cannot  form  a  reasonable  belief  that  it 
knows  the  true  identity  of  a  customer. 
These  procediues  should  describe: 

(A)  When  the  mutual  fund  should  not 
open  an  account; 

(B)  The  terms  under  which  a  customer 
may  use  an  account  while  the  mutual 
fund  attempts  to  verify  the  customer's 
identity; 

(C)  When  the  mutual  fund  should  file 
a  Suspicious  Activity  Report  in 
accordance  with  applicable  law  and 
regulation;  and 

(D)  When  the  mutual  fund  should 
close  an  account,  after  attempts  to  verify 
a  customer's  identity  have  failed. 


(3)  Recordkeeping.  The  CIP  must 
include  procedures  for  making  and 
maintaining  a  record  of  all  information 
obtained  under  paragraph  (b)  of  this 
section. 

(i)  Required  records.  At  a  minimum, 
the  record  must  include: 

(A)  All  identifying  information  about 
a  customer  obtained  under  paragraph 
(b){2)(i)  of  this  section; 

(B)  A  description  of  any  document 
that  was  relied  on  imder  paragraph 
(b)(2){ii){A)  of  this  section  noting  the 
type  of  document,  any  identification 
number  contained  in  the  document,  the 
place  of  issuance,  and  if  any,  the  date 
of  issuance  and  expiration  date; 

(C)  A  description  of  the  methods  and 
the  results  of  any  measures  undertaken 
to  verify  the  identity  of  the  customer 
xmder  paragraph  (b)(2)(ii)(B)  or  (C)  of 
this  section;  and 

(D)  A  description  of  the  resolution  of 
any  substantive  discrepancy  discovered 
when  verifying  the  identifying 
information  obtained. 

(ii)  Retention  of  records.  The  mutual 
fund  must  retain  the  information  in 
paragraph  (b){3)(i)(A)  of  this  section  for 
five  years  after  the  date  the  accoimt  is 
closed.  The  mutual  fund  must  retain  the 
information  in  paragraphs  (b)(3){i)(B), 
(Cj,  and  (D)  of  this  section  for  five  years 
after  the  record  is  made. 

(4)  Comparison  with  government  lists. 
The  CIP  must  include  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  federal 
government  agency  and  designated  as 
such  by  the  Department  of  the  Treasiuy 
in  consultation  with  the  federal 
functional  regulators.  The  procedures 
must  require  the  mutual  fund  to  make 
such  a  determination  within  a 
reasonable  period  of  time  after  the 
account  is  opened,  or  earlier,  if  required 
by  another  federal  law  or  regulation  or 
federal  directive  issued  in  connection 
with  the  applicable  list.  The  procedures 
must  also  require  the  mutual  fund  to 
follow  all  federal  directives  issued  in 
cormection  with  such  lists. 

(5){i)  Customer  notice.  The  CIP  must 
include  procediues  for  providing 
mutual  fund  customers  with  adequate 
notice  that  the  mutual  fund  is 
requesting  information  to  verify  their 
identities. 

(ii)  Adequate  notice.  Notice  is 
adequate  if  the  mutual  fund  generally 
describes  the  identification 
requirements  of  this  section  and 
provides  the  notice  in  a  manner 
reasonably  designed  to  ensiue  that  a 
customer  is  able  lo  view  the  notice,  or 
is  otherwise  given  notice,  before 
opening  an  account.  For  example. 


depending  on  the  manner  in  which  the 
account  is  opened,  a  mutual  fund  may 
post  a  notice  on  its  website,  include  the 
notice  on  its  account  applications,  or 
use  any  other  form  of  written  or  oral 
notice. 

(iii)  Sample  notice.  If  appropriate,  a 
mutual  fund  may  use  the  following 
sample  language  to  provide  notice  to  its 
customers: 

IMPORTANT  INFORMATIOW  ABOUT 
PROCEDURES  FOR  OPENING  A  NEW 
ACCOUNT 

To  help  the  government  fight  the  funding 
of  terrorism  and  money  laundering  activities, 
Federal  law  requires  all  financial  institutions 
to  obtain,  verify,  and  record  information  that 
identifies  each  person  who  opens  an  account. 

What  this  means  for  you:  When  you  open 
an  account,  we  will  ask  for  your  name, 
address,  date  of  birth,  and  other  information 
that  will  allow  us  to  identify  you.  We  may 
also  ask  to  see  your  driver's  license  or  other 
identifying  documents. 

(6)  Reliance  on  other  financial 
institutions.  The  CIP  may  include 
procedures  specifying  when  a  mutual 
fund  will  rely  on  the  performance  by 
another  financial  institution  (including 
an  affiliate)  of  any  procediu-es  of  the 
mutual  fund's  CIP,  with  respect  to  any 
customer  of  the  mutual  fund  that  is 
opening,  or  has  opened,  an  account  or 
has  established  a  similar  formal 
business  relationship  with  the  other 
financial  institution  to  provide  or 
engage  in  services,  dealings,  or  other 
financial  transactions,  provided  that: 

(i)  Such  reliance  is  reasonable  under 
the  circumstances; 

(ii)  The  other  financial  institution  is 
subject  to  a  rule  implementing  31  U.S.C. 
5318(h)  and  is  regulated  by  a  federal 
functional  regulator;  and 

(iii)  The  other  financial  institution 
enters  into  a  contract  requiring  it  to 
certify  aimually  to  the  mutual  fund  that 
it  has  implemented  its  anti-money 
laundering  program,  and  that  it  (or  its 
agent)  will  perform  the  specific 
requirements  of  the  mutual  fund's  CIP. 

(c)  Exemptions.  The  Conunission, 
with  the  concurrence  of  the  Secretary, 
may,  by  order  or  regulation,  exempt  any 
mutual  fund  or  type  of  account  from  the 
requirements  of  this  section.  The 
Commission  and  the  Secretary  shall 
consider  whether  the  exemption  is 
consistent  with  the  purposes  of  the 
Bank  Secrecy  Act  and  is  in  the  public 
interest,  and  may  consider  other 
appropriate  factors. 

(d)  Other  requirements  unaffected. 
Nothing  in  this  section  relieves  a  mutual 
fund  of  its  obligation  to  comply  with 
any  other  provision  in  this  part, 
including  provisions  concerning 
information  that  must  be  obtained, 
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verified,  or  maintained  in  connection 
with  any  account  or  transaction. 

Dated:  April  28,  2003. 
fames  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

In  concurrence: 

By  the  Securities  and  Exchange 
Commission. 

Dated:  April  29,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-11018  Filed  5-8-03;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  42 

RIN  3038-^890 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN1506-AA34 

Customer  Identification  Programs  For 
Futures  Commission  Merchants  and 
introducing  Brokers 

AGENCIES:  Financial  Crimes 

Enforcement  Network,  Treasury; 

Commodity  Futures  Trading 

Commission. 

ACTION:  Joint  final  rule. 

summary:  The  Department  of  the 
Treasury,  through  the  Financial  Crimes 
Enforcement  Network  (FinCEN),  and  the 
Commodity  Futvues  Trading 
Commission  (CFTC)  are  jointly  adopting 
a  final  rule  to  implement  section  326  of 
the  Uniting  and  Strengthening  America 
by  Providing  Appropriate  Tools 
Required  to  Intercept  and  Obstruct 
Terrorism  (USA  PATRIOT  ACT)  Act  of 
2001.  Section  326  requires  the  Secretary 
of  the  Treasury  to  jointly  prescribe  with 
the  CFTC  a  rule  that,  at  a  minimum, 
requires  futiues  commission  merchants 
and  introducing  brokers  to  implement 
reasonable  proceduires  to  verify  the 
identity  of  any  person  seeking  to  open 
an  account,  to  the  extent  reasonable  and 
practicable;  maintain  records  of  the 
information  used  to  verify  the  person's 
identity;  and  determine  whether  the 
person  appears  on  any  lists  of  knovtrn  or 
suspected  terrorists  or  terrorist 
organizations  provided  to  futures 
commission  merchants  or  introducing 
brokers  by  any  government  agency.  This 
final  rule  applies  to  all  futures 
commission  merchants  and  introducing 
brokers,  except  for  futures  commission 
merchants  and  introducing  brokers  that 


register  with  the  CFTC  solely  because 
they  effect  transactions  in  seciirity 
futiu«s  products. 
DATES:  Effective  Date:  This  rule  is 
effective  June  9,  2003. 

Compliance  Date:  Futures 
commission  merchants  and  introducing 
brokers  subject  to  this  final  rule  must 
comply  with  it  by  October  1,  2003. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Commodity  Futures  Trading 
Commission:  Office  of  the  General 
Counsel,  (202)  41&-5120,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW.,  Washington,  DC  20581;  or 
AAOstaffScftcjov. 

Treasury:  Office  of  the  Chief  Counsel 
(FinCEN),  (703)  905-3590;  Office  of  the 
General  Counsel  (Treasury),  (202)  622- 
1927;  or  the  Office  of  the  Assistant 
General  Counsel  for  Banking  &  Finance 
(Treasury),  (202)  622-0480. 
SUPPLEMENTARY  MFORMATKM: 

I.  Background 

A.  Section  326  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  President  Bush 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (Act).i  Title  m  of  the 
Act,  captioned  "International  Money 
Laundering  Abatement  and  Anti- 
terrorist  Financing  Act  of  2001,"  added 
several  new  provisions  to  the  Bank 
Secrecy  Act  (BSA).^  These  provisions 
are  intended  to  facilitate  the  prevention, 
detection,  and  prosecution  of 
international  money  laundering  and  the 
financing  of  terrorism.  Section  326  of 
the  Act  added  a  new  subsection  (1)  to  31 
U.S.C.  5318  of  the  BSA  that  requires  the 
Secretary  of  the  Treasury  (Secretary  or 
Treasiuy)  to  prescribe  regulations 
"setting  forth  the  minimiun  standards 
for  financial  institutions  and  their 
customers  regarding  the  identity  of  the 
customer  that  shall  apply  in  coimection 
with  the  opening  of  an  account  at  a 
financial  institution." 

Section  326  of  the  Act  applies  to  all 
"financial  institutions."  This  term  is 
defined  broadly  in  the  BSAto 
encompass  a  variety  of  entities, 
including  commercial  banks,  agencies 
and  branches  of  foreign  banks  in  the 
United  States,  thrifts,  credit  unions, 
private  banks,  trust  companies,  brokers 
and  dealers  in  securities,  investment 
companies,  futures  commission 
merchants  (FCMs),  introducing  brokers 
(IBs),3  insurance  companies,  travel 


agents,  pawnbrokers,  dealers  in  precious 
metals,  check-cashers,  casinos,  and 
telegraph  companies,  among  many  . 
others.'* 

The  regulations  implementing  section 
326  of  the  Act  must  require,  at  a 
miniTniim,  financial  institutions  to 
implement  reasonable  customer 
identification  procedures  for:  (1) 
Verifjing  the  identity  of  any  person 
seeking  to  open  an  account,  to  the 
extent  reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information:  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency.  In  prescribing 
these  regulations,  the  Secretary  is 
directed  to  take  into  consideration  the 
types  of  accounts  maintained  by 
different  types  of  financial  institutions, 
the  various  methods  of  opening 
accoimts,  and  the  types  of  identifying 
information  that  are  available. 

B.  Overview  of  Comments  Received 

On  July  23,  2002,  Treasiuy  and  the 
CFTC  jointly  proposed  a  rule  to 
implement  section  326  of  the  Act  with 
respect  to  FCMs  and  IBs.^  Treasury  and 
the  CFTC  received  three  comments 
directed  to  this  proposal.^  Commenters 


iPub.  L.  107-56. 
*  31  U.S.C.  5311  rt  seq. 

^  Treasury  has  clarified  that  the  term  "a  broker  or 
dealer  in  securities  or  commodities"  in  the  BSA,  31 


U.S.C.  5312(a)(2)(H),  includes  IBs  within  the 
definition  of  "financial  institution."  67  FR  48328, 
48329  n.2  (]uly  23,  2002);  see  also  67  FR  21110. 
21111  n.5  (April  29,  2002). 

*See  31  use.  5312(a)(2),  5312(c)(1)(A).  For  any 
financial  institution  engaged  in  financial  activities 
described  in  section  4(k)  of  the  Bank  Holding 
Company  Act  of  1956.  the  Secretary  is  required  to 
prescribe  the  regulations  issued  under  section  326 
of  the  Act  jointly  with  the  Office  of  the  Comptroller 
of  the  Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Fefieral  Deposit 
Insurance  Corporation,  the  Office  of  Thrift 
Supervision,  and  the  National  Credit  Union 
Administration  (collectively,  the  banking  agencies), 
the  CFTC,  and  the  Securities  and  Exchange 
Commission  (SEC). 

^  Customer  Identification  Programs  for  FCN4s  and 
IBs,  67  FR  48328  Ouly  23,  2002)  (NPRM).  Treasury 
simultaneously  published:  (1)  jointiy  with  the 
banking  agencies,  a  proposed  rule  applicable  to 
banks  (as  defined  in  31  CFR  103.11(c))  and  foreign 
branches  of  insured  banks  (67  FR  48290  (July  23, 
2002));  (2)  a  proposed  rule  applicable  to  credit        ' 
unions,  private  banks  and  trust  companies  that  do 
not  have  a  Federal  functional  regulator  (67  FR 
48299  (July  23.  2002));  (3)  jointiy  with  tile  SEC.  a 
proposed  rule  applicable  to  broker-dealers  (67  FR 
48306  (July  23,  2002));  and  (4)  jointiy  with  tiie  SEC, 
a  proposed  rule  applicable  to  mutual  funds  (67  FR 
48318  (July  23,  2002)).  Treasury,  the  CFTC.  the  SEC. 
and  the  banking  agencies  received  approximately 
500  comments  in  response  to  these  proposed  rules. 
Many  of  those  commenters  raised  similar  issues 
applicable  to  all  the  affected  sectors  of  the  financial 
services  industry. 

"The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  CFTCs  Reading 

Continued 


25150 


Federal  Register / Vol.  68,  No.  90 /Friday.  May  9,  ?003/Rules_£md. Regulations, 


were  a  registered  futures  association  and 
two  futures  industry  trade  associations. 
Commenters  generally  supported  the 
proposal  but  suggested  a  few  revisions. 

Ctae  commenter  addressed  the  rule's 
definition  of  "customer,"  specifically 
the  definition's  inclusion  of  persons 
with  authority  to  effect  transactions  in 
the  account.  This  commenter  argued 
that  the  definition  was  overly  broad  euid 
suggested  that  a  risk-based  approach  be 
adopted  instead. 

Two  commenters  addressed  the 
proposed  rule's  identity  verification 
requirement.  One  commenter  supported 
the  proposed  rule's  firamework  for  when 
verification  would  be  required  of 
existing  customers  that  open  new 
accounts.  The  other  commenter 
requested  clarification  as  to  what  would 
be  considered  a  "new  accoimt"  for 
which  verification  would  be  necessary. 
Both  commenters  suggested  that  the 
final  rule  text  include  the  exception 
discussed  in  the  NPRM  for  certain  non- 
customer  initiated  transfers  of  accounts  - 
between  FCMs.^ 

Two  commenters  addressed  the  issue 
of  permissible  reliance  between  FCMs 
and  IBs  that  share  an  account 
relationship  with  respect  to  the 
performance  of  customer  identification 
and  verification  functions.  The 
commenters  requested  clarification 
regarding  the  requirement  that  the 
relied-upon  firm  provide  a  certification 
to  the  relying  firm.  They  suggested  that 
the  relied-upon  firm  be  allowed  to 
provide  one  certification  that  would 
suffice  for  all  customers  for  which  the 
two  financial  institutions  share  an 
account  relationship.  The  commenters 
also  suggested  that  reliance  upon  non- 
U.S.  financial  institutions,  particularly 
affiliates,  be  permitted  as  well. 

One  commenter  addressed  the 
proposed  rule's  customer  notice 
requirement.  This  commenter  suggested 
that  notice  should  not  be  required  of 
FCMs  and  IBs,  and  that  if  it  is  required, 
posting  a  notice  on  the  firm's  Internet 
website  should  be  deemed  sufficient  for 
all  customers. 

Treasury  and  the  CFTC  have  modified 
the  proposed  rule  in  light  of  these 
comments.  It  is  the  intent  of  Treasury, 
the  CFTC.  the  SEC  and  the  banking 
agencies  that  all  the  final  rules 
implementing  31  U.S.C.  5318(1)  be 
substantively  identical,  which  approach 
was  supported  by  commenters  from  all 
affected  sectors  of  the  financial  services 


Room,  located  in  Room  4072  at  the  CFTC's 
principal  office  at  Three  Lafayette  Centre.  1155  21st 
Street.  NW.,  Washington,  DC  20581.  The  telephone 
number  is  (202)  41»-5025.  Comment  letters  are  also 
available  on  the  CFTCs  Internet  website  at  http:/ 
/www.  cflc.gov/foia/comment02/foi02 — 009_  l.htm. 
'  See  NPRM,  67  FR  at  48330. 


industry.  Accordingly,  Treasury  and  the 
CFTC  also  have  modified  the  proposed 
rule  for  FCMs  and  IBs  to  maintain 
consistency  and  parallel  treatment  with 
the  final  rules  imposing  customer 
identification  and  verification 
requirements  upon  other  financial 
institutions.*  The  section-by-section 
analysis  that  follows  discusses  the 
comments  and  the  modifications  that 
Treasiiry  and  the  CFTC  have  made  to 
the  proposed  rule. 

C.  Codification  of  the  Joint  Final  Rule 

The  joint  final  rule  applies  to  any 
person  that  is  registered  or  required  to 
be  registered  with  the  CFTC  under  the 
Commodity  Exchange  Act  (CEA) «  as 
either  an  FCM  or  IB,  except  persons 
who  register  as  an  FCM  or  IB  solely  for 
the  purpose  of  effecting  any  transactions 
in  a  security  futures  product  (SFP).'" 
The  substantive  requirements  of  this 
joint  final  rule  will  be  codified  as  part 
of  Treasury's  BSA  regulations  located  in 
31  CFR  Part  103." 

As  proposed,  the  CFTC  is  adding  a 
rule  in  its  own  regulations  that  will 
cross-reference  the  joint  rule  in  31  CFR 
Part  103.  Specifically,  the  CFTC  is 
concurrently  amending  Chapter  I  of  17 
CFR  to  add  a  new  Part  42  and  adopting 
a  new  rule  in  this  Part,  Rule  42.2 
(Compliance  with  Bank  Secrecy  Act).' 2 
CFTC  Rule  42.2  will  require  each  FCM 
and  IB  to  comply  with  the  applicable 
provisions  of  the  BSA  and  the 
implementing  regulations,  including  31 
U.S.C.  5318(1)  and  the  implementing 
regulatioil  jointly  promulgated  by 
Treasury  and  the  CFTC  at  31  CFR 
103.23,  requiring  customer 
identification  and  verification 
procedures  as  part  of  the  FCM's  or  IB's 
anti-money  laundering  (AML) 
compliance  program. 

Final  rules  governing  the  applicability 
of  section  326  of  the  Act  to  certain  other 
financial  institutions,  including  banks, 
thrifts,  credit  unions,  mutual  funds  and 
securities  broker-dealers,  are  being 
issued  separately.  Treasury,  the  CFTC, 
the  SEC  and  the  banking  agencies 
consulted  extensively  in  the 
development  of  all  joint  rules 
implementing  section  326  of  the  Act. 
These  agencies  intend  the  effect  of  the 


■  See  supra  notes  4  and  5.  Treas»iry  and  the  CFTC 
believe  that  these  changes  either  clarify  or  liberalize 
the  scope  of  the  proposed  rule  with  respect  to  FCMs 
and  IBs. 

97U.S.C.  l.efseq. 

'"FCMs  and  IBs  that  limit  their  futures  business 
to  effecting  transactions  in  SFPs  may  register  with 
the  CFTC  pursuant  to  7  U.S.C.  6f[a)(2}.  These 
persons  will  be  subject  to  the  customer 
identification  rule  being  issued  by  the  SEC  with 
respect  to  securities  brokers  or  dealers. 

"  The  rule  will  be  codified  at  31  CFR  103.123. 

"17  CFR  42.2. 


final  rules  to  be  uniform  throughout  the 
financial  services  industry.  Treasury 
intends  to  issue  separate  rules  under 
section  326  of  the  Act  for  certain  non- 
bank  financial  institutions  that  are  not 
regulated  by  one  of  the  Federal 
functional  regulators. 

D.  Compliance  Date 

Many  commenters  on  the  other 
proposed  rules  '^  requested  that 
financial  institutions  be  given  adequate 
time  to  develop  and  implement  the 
requirements  of  any  final  rule  adopted 
under  section  326  of  the  Act.  The 
transition  periods  suggested  by  these 
commenters  ranged  from  60  days  to  two 
years  after  the  publication  of  a  final 
rule. 

The  final  rule  for  FCMs  and  IBs 
modifies  various  aspects  of  the 
proposed  rule  and  eliminates  some  of 
the  requirements  that  commenters 
identified  as  being  most  burdensome. 
Nonetheless,  Treasury  and  the  CFTC 
recognize  that  some  FCMs  and  IBs  will 
need  time  to  develop  and  implement  the 
customer  identification  program  (CIP) 
required  by  the  rule,  because  doing  so 
may  include  various  measures,  such  as 
training  staff,  reprinting  forms,  and 
programming  automated  systems. 
Accordingly,  although  this  rule  will  be 
effective  30  days  after  publication, 
FCMs  and  IBs  will  have  a  transition 
period  to  implement  the  rule.  FCMs  and 
IBs  must  fuUy  implement  their  CIPs 
under  the  final  rule  by  October  1, 
2003. "» 

n.  The  Joint  Final  Rule  Implementing 
Sections  326  of  the  Act 

A.  Section-by-Section  Analysis 

Section  103.123(a)    Definitions 

Section  103.123(a)(1)  Account.  The 
proposed  rule  defined  "account"  as  any 
formal  business  relationship  with  an 
FCM,  including,  but  not  limited  to,  any 
relationship  established  to  effect 
transactions  in  contracts  of  sale  for 
future  delivery,  options  on  contracts  of 
sale  for  future  delivery,  or  options  on 
physicals  in  any  commodity.'^ 

The  final  rule  includes  certain 
changes  to  this  definition.  First,  the 
reference  to  a  "business  relationship" 
has  been  removed  from  the  definition  of  • 
"account."  This  change  has  been  made 
to  clarify  that  the  rule  applies  to  the 
FCM's  provision  of  financial  services,'^ 


"  See  supra  note  5. 

'*  The  final  CIP  rules  issued  by  Treasury  and  the 
other  Federal  functional  regulators  also  require  full 
implementation  by  October  1,  2003. 

'»  See  NPRM,  67  FR  at  48337. 

'•This  term  is  intended  to  operate  broadly  to 
include  all  financial  services  provided  by  an  FCM. 
It  would  include,  for  example,  the  provision  of  any 
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as  opposed  to  general  business  dealings 
such  as  those  established  in  connection 
with  an  FCM's  own  operations  or 
premises.  Second,  in  order  to  clarify  the 
covered  relationships,  the  final  rule 
refers  to  transactions  in  "contracts  of 
sale  of  a  commodity  for  futiu«  delivery, 
options  on  any  contract  of  sale  of  a 
commodity  for  future  delivery,  or 
options  on  a  commodity." 

Two  commenters  requested  that  the 
final  rule  codify  the  "transfer 
exception"  to  the  definition  of  an 
"account."  The  NPRM  stated  that 
transfers  of  accoimts  from  one  FCM  to 
another  that  are  not  initiated  by  the 
customer  fall  outside  the  scope  of 
section  326  of  the  Act,'^  and  would  not 
be  covered  by  the  proposed  rule.'*  The 
final  rule  codifies  this  exception '®  by 
excluding  fit)m  the  definition  of 
"accoimt"  any  accoimt  that  an  FCM 
acquires  through  an  acquisition,  merger, 
purchase  of  assets,  or  assumption  of 
liabilitieB.2° 


guarantee  or  clearing  services  provided  by  an  FCM. 
It  would  also  include  an  FCM's  provision  of 
financial  services  involving  any  foreign  currency 
futures  contract,  option  on  any  foreign  currency 
futures  contract,  or  option  on  a  foreign  currency 
that  occurs  on  an  ofT-exchange  basis.  See  7  U.S.C. 
2(c)(lH2). 

•'  Section  326  of  the  Act  applies  with  respect  to 
persons  seeking  to  open  an  account  at  a  financial 
institution.  If  a  financial  institution  acquires  an 
account  through  a  non-customer  initiated 
transaction,  such  as  a  transfer  due  to  the  insolvency 
of  an  FCM,  the  customer  is  not  seeking  to  open  an 
account  with  the  financial  institution. 

By  the  same  reasoning,  the  final  rule  does  not,  as 
one  commenter  requested,  expand  the  "transfer 
exception"  to  include  transfers  where  a  customer 
account  follows  an  associated  person  who  moves 
%om  one  fiitn  to  another,  because  such  transfers 
are,  at  a  minimum,  undertaken  with  the 
acquiescence  of  the  customer.  Nonetheless,  as 
discussed,  infra,  while  the  final  rule  requires  that 
certain  miaimum  customer  information  be  obtained 
prior  to  opening  an  account,  verification  of  the 
customer's  identity  may  be  done  within  a 
reasonable  time  before  or  after  the  account  is 
opened. 

<8  See  NPRM,  67  FR  at  48330  (discussion  of 
definition  of  the  term  "customer"). 

> 9  Nevertheless,  there  may  be  situations  involving 
the  transfer  of  accounts  where  it  would  be 
appropriate  for  an  FCM.  as  part  of  its  anti-money 
laundering  compliance  program  (see,  infra,  note  89 
and  accompanying  text)  to  verily  the  identity  of 
customers  associated  with  accounts  that  it  acquires 
from  another  financial  institution.  For  example,  it 
may  be  appropriate  to  verify  transferred  account 
holders  if  the  accounts  are  coming  from  a  financial 
institution  that  has  failed  to  establish  or  maintain 
a  CIP.  Treasury  and  the  Federal  functional 
regulators  expect  financial  institutions  to 
implement  reasonable  procedures  to  detect  money 
laundering  in  any  account,  however  acquired. 

^">This  "transfer  exception"  includes  bulk 
transfers  made  in  accordance  virith  CFTC  Rule  1.65. 
17  CFR  1.65,  or  as  required  by  the  CFTC's  minimum 
financial  requirements  in  CFTC  Rule  1.17(a)(4),  17 
CFR  1.17(«K4).  This  exception  would  also  cover 
transfers  of  accounts  that  result  when  an  IB  changes 
its  introducing  relationship  fi-om  one  FCM  to 
another.  For  customers  that  open  accounts  after  the 
transfer,  hcnvever,  the  IB  and  the  new  FCM  would 


The  final  rule  also  excludes  from  the 
definition  of  "account"  those  accounts 
that  are  opened  for  the  purpose  of 
participating  in  an  employee  benefit 
plan  established  pursuant  to  the 
Employee  Retirement  Income  Security 
Act  of  1974.  These  accounts  are  less 
susceptible  to  being  used  for  the 
financing  of  terrorism  and  money 
laundering  because,  among  other 
reasons,  they  are  funded  through  payroll 
deductions  in  coimection  with 
employment  plans  that  must  comply 
with  Federal  regulations  imposing, 
among  other  requirements,  low 
contribution  liinits  and  strict 
distribution  requirements. 

Section  103.123(a)(2)  Commission. 
The  proposed  rule  defined 
"Commission"  as  the  United  States 
Commodity  Futures  Trading 
Commission.  There  were  no  comments 
on  the  definition,  and  Treasury  and  the 
CFTC  have  adopted  it  as  proposed. 

Section  103.123(a)(3)  Commodity. 
The  proposed  rule  defined 
"commodity"  by  reference  to  Section 
la(4)  of  the  CEA,  7  U.S.C.  la(4).  There 
were  no  comments  on  the  definition, 
and  Treasury  and  the  CFTC  have 
adopted  it  as  proposed. 

Section  103.123(a)(4)  Contract  of  sale. 
The  final  rule  adds  a  definition  of 
"contract  of  sale."  The  term  is  used  in 
the  definition  of  "account.''^!  The  final 
rule  defines  "contract  of  sale"  as  any 
sale,  agreement  of  sale  or  agreement  to 
sell  as  described  in  Section  la(7)  of  the 
CEA,  7  U.S.C.  la(7). 

Section  103.123(a)(5)  Customer.  The 
proposed  rule  defined  "customer"  to 
mean  any  person  who  opens  a  new 
account  with  an  FCM,  and  any  person 
granted  authority  to  effect  transactions 
in  an  account.  22  For  consistency  with 
the  text  of  section  326  of  the  Act,  the 
final  rule  defines  "customer"  as  "a 
person  that  opens  a  new  account." 
Except  in  the  case  of  minors  and 
informal  groups  with  a  common  interest 
[e.g.,  civic  clubs),  this  means  that  the 
"customer"  is  the  person  identified  as 
the  account  holder,  or  persons  in  the 
case  of  a  joint  account.  It  does  not  refer 
to  a  person  who  fills  out  the  account 
opening  paperwork  or  provides 
information  necessary  to  open  an 
account,  if  such  person  is  not  the 
account  holder  as  well.  Thus,  an  FCM 
or  IB  is  not  required  to  look  through  a 
trust  or  similar  account  to  its 
beneficiaries,  and  is  required  only  to 


need  to  meet  the  requirements  in  paragraph  (b)(6) 
(including  entering  into  a  contract  and  providing 
certifications)  to  the  extent  they  intend  to  rely  on 
each  other  to  undertake  CIP  requirements  with 
respect  to  these  customers.  - 

"  See  final  rule,  103.123(a)(1). 

22  See  NPRM,  67  FR  at  48337. 


verify  the  identity  of  the  named  account 
holder.23  The  final  rule  provides  for 
similar  treatment  of  intermediated 
accounts. 

As  stated  in  the  NPRM,^*  the  focus  of 
the  CIP  with  respect  to  intermediated 
accounts  will  be  the  intermediary  itself. 
If  the  intermediary  is  the  account 
holder,  such  as  in  the  case  of  an 
omnibus  account,  an  FCM  is  not 
required  to  look  through  the 
intermediary  to  the  underlying 
beneficiaries.  Likewise,  iiihe 
intermediary  opens  an  account  in  the 
name  of  a  collective  investment  vehicle, 
such  as  commodity  pools,  an  FCM  or  IB 
is  not  required  to  look  through  the 
collective  investment  vehicle  to  the 
underlying  participants.^^ 

After  revisiting  the  "authorized 
"person"  component  of  the  proposed 
"customer"  definition.  Treasury  and  the 
CFTC  have  determined  that  requiring 
limited  resources  to  be  expended  on      , 
verifying  the  identities  of  persons  with 
authority  over  accounts  could  interfere 
with  an  FCM's  or  IB's  ability  to  focus  on 
customers  that  present  a  higher  risk  of 
not  being  properly  identified. 
Accordingly,  the  final  rule  does  not 
include  persons  with  authority  to  effect 
transactions  in  accounts  within  the 
definition  of  "customer."  Instead, 
paragraph  (b){2)(ii)(C)  of  the  final  rule 
requires  FCMs  and  IBs  to  address 
situations  where  they  will  take 
additional  steps  to  verify  the  identity  of 
a  customer  that  is  not  an  individual  by 
seeking  information  about  individuals 
with  authority  or  control  over  the 
account  in  order  to  verify  the  customer's 
identity. 

The  definition  of  "customer"  has  been 
revised  to  clarify  the  treatment  of 


"  However,  as  discussed  below,  under  paragraph 
(b)(2)(ii)(C)  of  the  final  rule,  an  FCM  or  IB,  based 
on  its  risk-assessment  of  a  new  account,  may  need 
to  take  additional  steps  to  verify  the  identity  of  a 
non-individual,  such  as  obtaining  information 
about  persons  with  control  over  the  account.  In 
addition,  the  due  diligence  procedures  required 
under  other  provisions  of  the  BSA  or  the  futures 
laws  may  require  FCMs  and  IBs  to  look  through  to 
owTiers  of  certain  types  of  accounts. 

2*  See  NPRM.  67  FR  at  48331. 

25  This  is  not  because  the  FCM  or  IB  is  relying 
upon  the  intermediary  to  perform  its  required  due 
diligence.  It  is  because  under  the  final  rule,  FCMs 
and  IBs  are  required  only  to  verify  the  identity  of  , 
their  customers,  and  when  an  intermediary  opens 
an  account  in  its  own  name  (or  in  the  name  of  its 
collective  investment  vehicle),  the  intermediary  (or 
collective  investment  vehicle)  is  the  firm's 
"customer." 

By  contrast,  if  an  intermediary  were  to  open  an 
account  not  in  its  own  name  (or  the  name  of  a 
collective  investment  vehicle)  but  in  the  name  of  its 
client,  then  under  the  final  rule  the  FCM's  or  IB's 
customer  would  be  the  client.  In  this  situation,  the 
FCM  or  IB  may  indeed  seek  to  rely  upon  the 
intermediary  for  performance  of  its  CIP  procedures 
with  respect  to  these  shared  customers.  See 
discussion  infra  regarding  final  rule,  103.123(b)(6) 
(reliance  on  other  financial  institutions). 


25152 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


accounts  for  an  individual  who  lacks 
legal  capacity  (such  as  a  minor)  and 
accoimts  for  an  entity  that  is  not  a  legal 
person  (such  as  informal  groups  with  a 
common  interest,  which  includes  civic 
clubs). ^^  In  the  case  of  a  minor  child  or 
informal  group,  the  "customer"  for 
purposes  of  the  rule  is  the  individual 
who  undertakes  to  open  the  account  in 
the  name  of  the  minor  or  group. 
Generally,  this  will  be  the  person  who 
fills  out  the  account  opening  paperwork 
and  provides  the  information  necessary 
to  open  the  account  in  the  name  of  the 
minor  or  group. 

In  order  to  make  the  rule  less 
burdensome,  the  final  rule  excludes 
from  the  definition  of  "customer" 
certain  readily  identifiable  entities, 
including:  (1)  Financial  institutions 
regulated  by  a  Federal  functional 
regulator;  (2)  banks  regulated  by  a  state 
bank  regulator;  and  (3)  persons 
described  in  §  103.22(d)(2){ii)-{iv), 
which  includes  entities  such  as 
governmental  agencies  and 
instrumentalities  and  companies  that 
are  publicly  traded. 2''  The  definition  of 
"customer"  also  excludes  a  person  who 
has  an  existing  accoimt,  provided  that 
the  FCM  or  IB  has  a  reasonable  belief 
that  it  knows  the  true  identity  of  the 
person.^^ 

Finally,  the  proposed  definition  of 
"customer"  stated  that  when  an  accoimt 
is  introduced  to  an  FCM  by  an  IB,  the 
person  or  individual  opening  the 
account  shall  be  deemed  to  be  a 
customer  of  both  the  FCM  and  the  IB. 
There  were  no  comments  on  this 
portion  of  the  definition,  and  Treasury 
and  the  CFTC  have  adopted  it  as 
proposed.29 

Section  103.123(a)(6)  Federal 
functional  regulator.  The  final  rule  adds 
a  definition  of  "Federal  functional 
regulator."  The  term  is  used  in  the 
revised  definition  of  "customer"  and  in 
a  new  provision  allowing  FCMs  and  IBs 
to  rely  on  certain  other  financial 


"See  finaJ  rule,  103.123(a)(5)(i)(B). 

2' See  final  rule.l03.123(a)(5)(ii}(AHB).  Section 
103.22(d)(2)(iv)  exempts  such  companies  only  to 
the  extent  of  their  domestic  operations. 
Accordingly,  an  FCM's  or  IB's  QP  will  apply  to  any 
foreign  offices,  affiliates,  or  subsidiaries  of  such 
entities  that  open  new  accounts. 

^"The  proposed  rule  provided  for  similar 
treatment  of  existing  customers,  however,  it 
included  this  exclusion  in  a  different  paragraph  of 
the  rule.  Whereas  the  existing  customer  exclusion 
appears  in  the  final  rule's  definition  of  "customer," 
this  exclusion  appeared  in  the  proposed  rule's 
paragraph  detailing  the  required  verification 
procedures.  Compare  103.123(a)(5)(ii)  with  NPRM. 
67  FR  at  48338  (proposed  103.123(d)). 

*»  Treasury  and  the  CFTC  believe  that  the 
revisions  made  to  the  definition  of  "customer"  in 
the  proposed  rule  address  the  suggestion  by  one 
commenter  that  a  risk-based  approach  be  taken  to 
determining  who  is  a  customer  whose  identity  must 
be  verified. 


institutions  to  perform  procedures  of 
their  CIPs.s"  The  final  rule  defines 
"Federal  fiinctional  regulator"  by 
reference  to  §  103.120(a)(2). 

Section  103.123(a)(7)  Financial 
institution.  The  final  rule  adds  a 
definition  of  "financial  institution."  The 
term  is  used  in  the  revised  definition  of 
"customer"  and  in  a  new  provision 
allowing  FCMs  and  IBs  to  rely  on 
certain  other  financial  institutions  to 
perform  procedures  of  their  CIPs.'^  This 
new  definition  cross-references  the 
BSA,  31  U.S.C.  5312(a)(2)  and  (c)(1). 
This  is  a  more  expansive  definition  of 
"financial  institution"  than  that  in  31 
CFR  103.11,  and  includes  entities  such 
as  FCMs. 

Section  103.123(a)(8)  FCM.  The 
proposed  rule  defined  "FCM"  as  any 
person  registered  or  required  to  be 
registered  as  an  FCM  with  the  CFTC 
under  the  CEA,  except  persons  who 
register  pursuant  to  section  4f(a)(2)  of 
the  CEA  solely  to  effect  transactions  in 
SFPs.  There  were  no  comments  on  the 
definition,  and  Treasiuy  and  the  CFTC 
have  adopted  it  as  proposed. 

Section  103.123(a)(9)  IB.  The 
proposed  rule  defined  "IB"  as  any 
person  registered  or  required  to  be 
registered  as  an  IB  with  the  CFTC  imder 
the  CEA,  except  persons  who  register 
pursuant  to  section  4f(a)(2)  of  the  CEA 
solely  to  effect  transactions  in  SFPs. 
There  were  no  comments  on  the 
definition,  emd  Treasury  and  the  CFTC 
have  adopted  it  as  proposed  with  the 
addition  of  a  U.S.C.  citation  for  section 
4f(a)(2)  of  the  CEA,  7  U.S.C.  6f(a)C2). 

Section  103.123(a)(10)  Opt/on.  The 
final  rule  adds  a  definition  of  "option." 
The  term  is  used  in  the  definition  of 
"account."  ^^  The  final  rule  defines 
"option"  as  an  agreement,  contract  or 
transaction  described  in  Section  la(26) 
of  the  CEA,  7  U.S.C.  la(26). 

Section  103.12(a)(ll)  Taxpayer 
identification  number.  The  proposed 
rule  defined  "taxpayer  identification 
niunber"  (TIN)  by  reference  to  the 
provisions  of  section  6109  of  the 
Internal  Revenue  Code  of  1986  and  the 
regulations  of  the  Internal  Revenue 
Service  (IRS)  promulgated  thereunder. 
There  were  no  comments  on  the 
definition,  and  Treasury  and  the  CFTC 
have  adopted  it  substantially  as 
proposed. 

Section  103.123(a)(12)  U.S.  Person 
and  §  103.123(a)(13)  Non-U.S.  person. 
The  proposed  rule  defined  "U.S. 
person"  as  an  individual  who  is  a  U.S. 
citizen,  or  an  entity  established  or 


>°  See  final  rule,  103.123(a)(5)  and  (b)(6), 
respectively. 
"Id. 
3'  See  final  rule,  103.123(a)(5). 


organized  under  the  laws  of  a  State  or 
the  United  States.^s  A  "non-U.S. 
person"  was  defined  as  a  person  who 
did  not  satisfy  either  of  these  criteria.^'' 
Under  these  definitions,  an  FCM  or  IB 
will  not  necessarily  need  to  establish 
whether  a  potential  customer  is  a  U.S. 
citizen.  As  described  in  greater  detail 
below,  the  FCM  or  IB  will  have  to  ask 
each  customer  for  a  U.S.  TIN  (social 
security  number,  employer 
identification  number,  or  individual 
TIN).  If  a  customer  cannot  provide  one, 
the  FCM  or  IB  may  then  obtain  an 
identification  number  &x)m  some  other 
form  of  government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard.  There  were  no  comments  on 
these  definitions,  and  Treasury  and  the 
CFTC  have  adopted  them  as  proposed. 

Section  103.123(b)  Customer 
Identification  Program:  hdinimum 
Requirements 

Section  103.123(b)(1)  In  general. 
Treasury  and  the  CFTC  proposed  to 
require  that  each  FCM  and  IB 
implement  a  written  CIP  as  part  of  its 
AML  program  required  imder  31  U.S.C. 
5318(h),35  and  that  the  procedures  of  the 
CIP  enable  each  FCM  and  IB  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  each  customer.  ^^  The  CIP 
procediures  were  to  be  based  on  the  type 
of  identifying  information  available  and 
on  an  assessment  of  relevant  risk 
factors,  including  the  FCM's  or  IB's  size, 
location  and  methods  of  opening 
accounts,  the  types  of  accounts 
maintained  and  the  types  of  transactions^ 
executed  for  customers,  and  the  FCM's 
or  IB's  reliance  on  another  FCM  or  IB 
with  which  it  shares  an  account 
relationship. 

The  NPRM  discussed  these  risk 
factors  and  explained  that,  although  the 
rule  would  require  certain  minimum 
identifying  information  and  suitable 
verification  methods,  FCMs  and  IBs 
should  consider  on  an  ongoing  basis 


Ml 


Federal  Register / Vol.  68,  No.  90 /Friday,  May  9,  2003 /Rules  and  Regulations 


25153 


"The  proposed  rule  contained  a  definition  of 
"person"  that  cross-referenced  the  definition  in  31 
CFR  103.11(z).  See  NPRM,  67  FR  at  48337.  Since 
the  final  rule  is  being  codified  in  31  CFR  Part  103, 
it  will  incorporate  the  definition  in  §103.11(z) 
without  the  need  for  a  specific  cross-reference. 
Therefore,  the  definition  has  been  removed  fit>m  the 
final  rule.  The  definition  of  "person"  in  §  103.11(z) 
is:  "an  individual,  a  corporation,  a  partnership,  a 
trust  or  estate,  a  )oint  stock  company,  an 
association,  a  syndicate,  joint  venture,  or  other 
unincorporated  organization  or  group,  an  Indian 
tribe  (as  that  term  is  defined  in  the  Indian  Gaming 
Regulatory  Act),  and  all  entities  cognizable  as  legal 
personalities." 

"  See  NPRM,  67  FR  at  48337. 

''  National  Futures  Association  (NFA) 
Compliance  Rule  2-9(c]  sets  forth  minimum 
requirements  for  these  AML  programs. 

»  See  NPRM,  67  FR  at  48337-48338. 


whether  other  information  or  methods 
are  appropriate,  particidarly  as  they 
become  available  in  the  future.^^ 
Commenters  generally  supported  the 
risk-based  approach  of  the  proposed  CIP 
requirements. 

Lq  the  final  rule,  paragraph  (b)(1) 
continues  to  set  forth  the  general 
requirement  that  FCMs  and  IBs  must 
implement  a  written  CIP  as  part  of  their 
required  AML  programs.  It  provides  that 
the  CIP  should  be  appropriate  for  the 
FCM's  or  IB's  size  and  business  and 
that,  at  a  minimum,  it  must  contain  the 
requirements  set  fprth  in  paragraphs 
(b)(1)  through  (b)(5),  which  are 
discussed  below.  The  final  nde  has  been 
re-organized  to  be  structiirally 
consistent  with  the  rules  being  issued 
by  Treasury  and  the  other  Federal 
functional  regtilators.  Thus, 
requirements  that  had  been  set  forth  in 
paragraphs  (c)  through  (h)  in  the 
proposed  rule  are  now  contained  in 
paragraphs  (b)(2)  through  (b)(5)  of  the 
final  rule  to  the  extent  they  have  been 
adopted.  The  rule's  structure  was 
changed  in  order  to  affirm  the  intent  of 
Treasury  and  the  Federal  fimctional 
regulators  that  all  the  CIP  rules  impose 
the  same  requirements. 

Finally,  the  reference  to  risk  factors 
has  been  moved  to  paragraph  (b)(2)  of 
the  final  rule,  which  requires  FCMs  and 
IBs  to  establish  identity  verification 
procedures.  This  change  was  made  to 
clarify  that  the  risk  factors  apply  only  to 
the  identity  verification  procedures  of 
the  CIP,  and  not  to  standard 
requirements,  such  as  procedures  for 
providing  notice  to  customers, 
recordkeeping,  or  checking  government 
lists,  which  may  not  vary  depending 
upon  the  perceived  risk. 

Section  103.123(b)(2)    Identity 
Verification  Procedures 

Treasury  and  the  CFTC  proposed  to 
require  that  the  FCMs'  and  IBs'  CIPs 
include  procedures  for  verifying  the 
identify  of  customers,  to  the  extent 
reasonable  and  practicable,  using 
information  specified  in  the  rule,  and 
that  such  verification  occiu'  within  a 
reasonable  time  before  or  after  the 
customer's  account  is  opened.^s  On  the 
whole,  commenters  supported  these 
general  requirements,  although  they 
recommended  greater  use  of  a  risk-based 
approach. 

The  final  rule  continues  to  strike  a 
balance  between  flexibilify  and  detailed 
guidance,  and  Treasury  and  the  CFTC 
are  adopting  the  provisions  on  identity 
verification  procedures  substantially  as 
proposed.  Under  the  final  rule,  an 


FCM's  or  IB's  CIP  must  include  risk- 
based  procedures  for  verifying  the 
identity  of  each  customer  to  the  extent 
reasonable  and  practicable.  Such 
procedures  must  enable  the  FCM  or  IB 
to  form  a  reasonable  belief  that  it  knows 
the  true  identity  of  each  customer.  The 
procedures  must  be  based  on  the  FCM's 
or  IB's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 
various  types  of  accounts  maintained, 
the  various  methods  of  opening 
accoimts,  the  various  types  of 
identifying  information  available,  and 
the  FCM's  or  IB's  size,  location  and 
customer  base. 

Section  103.123(b)(2)(i)    Customer 
Information  Required 

The  proposed  rule  provided  that  an 
FCM's  or  IB's  CIP  must  require  the  firm 
to  obtain  certain  identifying  information 
about  its  customers,  including,  at  a 
minimum:  (1)  Names;  (2)  dates  of  birth, 
for  natural  persons;  (3)  certain 
addresses;  ^^  and  (4)  certain 
identification  numbers.""  The  NPRM 
further  stated  that  in  certain 
circumstances,  an  FCM  or  IB  should 
obtain  additional  identifying 
information,  and  that  the  CIP  should  set 
forth  guidelines  regarding  those 
circumstances  and  the  additional 
information  that  should  be  obtained.*^ 

Treasury  and  the  CFTC  are  adopting 
the  customer  information  requirements 
substantially  as  proposed,  with  changes 
to  accommodate  individuals  who  may 
not  have  a  physical  address.  Treasury 
and  the  CFTC  believe  that  FCMs  and 
IBs,  for  the  most  part,  already  collect  the 
information  required  by  the  rule,''^  and 


"  See  NPRM,  67  FR  at  48331. 
»  See  NPRM.  67  FR  at  48338. 


^'The  proposed  rule  would  have  required  FCMs 
and  IBs  to  obtain  residence  and  mailing  addresses 
(if  different)  for  a  natural  person,  or  princifial  place 
of  business  and  mailing  addresses  (if  different)  for 
a  person  other  than  a  natural  person.  See  NPRM, 
67  FR  at  48337. 

♦"The  proposed  rule  would  have  required  FCMs 
and  IBs  to  obtain:  (1)  for  a  customer  that  is  a  U.S. 
person,  a  TIN,  or  (2)  for  a  customer  that  is  not  a 
U.S.  person,  a  TIN,  passport  number  and  country 
of  issuance,  alien  identification  card  number,  or 
number  and  country  of  issuance  of  any  other 
government-issued  document  evidencing 
nationality  or  residence  and  bearing  a  photograph 
or  similar  safeguard.  See  NPRM,  67  FR  at  48337. 

«>  See  NPRM,  67  FR  at  48332. 

"  See  NPRM,  67  FR  at  48335  n.  17.  Sec  also  CFTC 
Rule  1.37(a)(1),  17  CFR  1.37(a)(1),  which  requires 
FCMs  and  IBs  to  obtain,  among  other  things,  the 
true  name  and  address  of  the  person  for  whom  such 
accoimt  is  carried  or  introduced.  Although  an  FCM 
or  IB  can  utilize  the  customer  information  that  is 
obtained  and  verified  under  the  final  rule  to  fulfill 
this  obligation  imder  Rule  1.37,  an  FCM  or  IB  still 
will  need  to  obtain  the  principal  occupation  or 
business  of  its  customers  as  well  as  the  name  of  any 
other  person  guaranteeing  or  exercising  trading 
control  with  respect  to  its  customers'  accounts, 
because  these  are  among  the  additional 
requirements  under  CFTC  Rule  1.37.  Further,  FCM 
and  IB  members  of  NFA  will  still  need  to  comply 
with  the  additional  minimnnn  requirements  in  NFfi 


that  this  information  not  only  is 
necessary  for  the  verification  process, 
but  also  serves  an  important  law 
enforcement  function. 

Accordingly,  prior  to  opening  an 
account,  FCMs  and  IBs  must  obtain,  at 
a  minimum,  a  customer's  (1)  Name;  (2) 
date  of  birth,  for  an  individual;  (3) 
address;  and  (4)  identification 
number.'*^  The  address  must  be:  (1)  For 
an  individual,  a  residential  or  business 
street  address,  or  for  an  individual  who 
does  not  have  a  residential  or  business 
street  address,  an  Army  Post  Office  or 
Fleet  Post  Office  box  number,  or  the 
residential  or  business  street  address  of 
next  of  kin  or  another  contact 
individual;  or  (2)  for  a  person  other  than 
an  individual,  a  principal  place  of 
business,  local  office  or  other  physical 
location. 

Treasury  and  the  CFTC  are  adopting 
the  identification  number  requirement 
substantially  as  proposed.  For  a 
customer  that  is  a  U.S.  person,  the 
identification  number  is  a  TIN  (social 
security  number,  or  employer 
identification  number).  For  a  customer 
that  is  not  a  U.S.  person,  the 
identification  number  is  one  or  more  of 
the  following:  a  TIN,  passport  number 
and  country  of  issuance,  alien 
identification  card  number,  or  number 
and  country  of  issuance  of  any  other 
government-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard.  This  provision  provides 
FCMs  and  IBs  with  some  flexibility  to 
choose  among  a  variety  of  identification 
numbers  that  they  may  accept  fi-om  a 
non-U.S.  person.'*'*  However,  the 
identifying  information  the  FC^M  or  IB 
accepts  must  enable  it  to  form  a 
reasonable  belief  that  it  knows  the  true 
identity  of  the  customer. '♦^ 


Compliance  Rule  2-30(c)  (requires  FCM  and  IB 
members  to  obtain  from  customers  that  are  natural 
persons,  at  least  the  following:  "(2)  The  customer's 
current  estimated  aimual  income  and  net  worth:  (3) 
the  customer's  approximate  age;  and  (4)  an 
indication  of  the  customer's  previous  investment 
and  futures  trading  experience"). 

*3  Based  on  an  assessment  of  the  relevant  risk 
factors,  the  FCM's  or  IB's  CIP  may  require  a 
customer  to  provide  additional  information  to 
enable  the  firm  to  form  a  reasonable  belief  that  it     . 
knows  the  customer's  true  identity. 

**The  rule  provides  this  flexibility  because  there 
is  no  uniform  identification  number  that  non-U.S. 
persons  would  be  able  to  provide  to  an  FCM  or  IB. 
See  Treasury  Department,  "A  Report  to  Congress  in 
Accordance  with  section  326(b)  of  the  USA 
PATRIOT  Act, "  October  21,  2002. 

*^  Treasury  and  the  CFTC  emphasize  that  the  rule 
neither  endorses  nor  prohibits  an  FCM  or  IB  from 
accepting  information  from  particular  types  of 
identification  documents  issued  by  foreign 
governments.  The  FCM  or  IB  must  determine,  based 
upon  appropriate  risk  factors,  including  those 
discussed  above,  whether  the  information  presented 

ContinuiMl 
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The  proposed  rule  included  an 
exception  from  the  requirement  to 
obtain  a  TIN  from  a  customer  opening 
a  new  accoimt.*^  The  exception  would 
have  allowed  an  FCM  or  IB  to  open  an 
accoimt  for  a  customer  that  has  applied 
for,  but  has  not  yet  received,  an 
employer  identification  number  (EDM).*^ 
Treasury  and  the  CFTC  are  adopting  an 
expanded  version  of  this  exception  in 
the  final  rule.  As  proposed,  the 
exception  was  limited  to  customers  that 
are  not  natural  persons.''^  On  further 
consideration,  Treasxury  and  the  CFTC 
have  determined  that  it  is  appropriate  to 
expand  the  exception  to  include  nat\u°al 
persons  who  have  applied  for,  but  have 
not  received,  a  TIN.  Treasiuy  and  the 
CFTC  also  have  modified  the  exception 
to  reduce  the  recordkeeping  burden. 
The  proposed  rule  would  have  required 
an  FCM  or  IB  to  retain  a  copy  of  the 
customer's  application  for  a  TIN.''^  The 
FCM's  or  IB's  CIP  must  include 
procedures  to  confirm  that  the 
application  was  filed  before  the 
customer  opens  the  account  and  to 
obtain  the  TIN  within  a  reasonable 
period  of  time  after  the  account  is 
opened.  The  final  rule  permits  the  FCM 
or  IB  to  exercise  discretion  in 
determining  how  to  confirm  that  a 
customer  has  filed  an  application. 

Section  103.123(b)(2)(iij    Customer 
Verification 

Treasiuy  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP 
include  procedures  for  verifying  the 
identity  of  customers,  to  the  extent 
reasonable  and  practicable,  using  the 
information  obtained  under  the  rule.^o 
Treasury  and  the  CFTC  also  proposed  to 
require  such  verification  to  occur  within 
a  reasonable  time  before  or  after  the 
customer's  account  is  opened.  The 
NPRM  stated  that  an  FCM  or  IB  need 
not  establish  the  accuracy  of  each  piece 
of  identifying  information  if  it  is  able  to 


by  a  customer  is  reliable.  Treasury  and  the  CFTC 
recognize  that  a  foreign  business  or  enterprise  may 
not  have  an  identification  number.  Therefore  the 
final  rule  notes  that  when  opening  an  account  for 
such  a  customer,  the  FCM  or  IB  must  request 
alternative  government-issued  documentation 
certifying  the  existence  of  the  business  or 
enterprise. 

«See  NPRM,  67  FR  at  48337-48338. 

'''This  position  is  analogous  to  that  in  regulations 
issued  by  the  IRS  concerning  "awaiting — TIN 
certificates."  The  IRS  permits  a  taxpayer  to  furnish 
an  "awaiting — TIN  certificate"  in  lieu  of  a  TIN  to 
exempt  the  taxpayer  fi-om  the  withholding  of  taxes 
owed  on  reportable  payments  (i.e.,  interest  and 
dividends)  on  certain  accoi-nts.  See  26  CFR 
31.3406(g)-3. 

«»ln  the  NPRM,  Treasury  and  the  CFTC  explained 
that  the  exception  was  for  businesses  that  may  need 
to  open  an  account  before  they  receive  an  EIN  from 
the  IRS.  See  NPRM.  67  FR  at  48332^8333. 

"  See  NPRM,  67  FR  at  48338. 

50  W. 


form  a  reasonable  belief  that  it  knows 
the  customer's  identity  after  verifying 
only  certain  of  the  information.^^  The 
NPRM  also  stated  that  the  flexibility  to 
undertake  verification  within  a 
reasonable  time  must  be  exercised  in  a . 
reasonable  maimer.  ^^ 

The  sole  conunenter  on  this  aspect  of 
the  proposed  rule  suggested  that  the 
rule  should  require  verification  each 
time  the  customer  opens  a  new  type  of 
account,  and  not  each  time  the  customer 
establishes  a  different  account  at  the 
FCM  to  trade  the  same  type  of  product. 
As  discussed  above,  however,  the 
definition  of  "customer"  in  the  final 
rule  has  been  changed  to  exclude 
persons  who  have  an  existing  account, 
provided  the  FCM  or  IB  has  a  reasonable 
belief  that  it  knows  the  customer's  true 
identity.  Accordingly,  FCMs  and  IBs 
will  not  be  required  to  verify  the 
identities  of  such  persons,  which  may 
include  persons  who  open  successive 
accoimts  of  either  the  same  type  or 
multiple  types  to  trade  either  the  same 
or  different  products. 

The  final  rule  adopts  the  customer 
verification  requirements  substantially 
as  proposed.  The  final  rule  requires  that 
an  FCM's  or  IB's  CIP  contain  procedures 
for  verifying  the  identity  of  the 
customer,  using  the  customer 
information  obtained  in  accordance 
with  paragraph  (b)(2)(i),  within  a 
reasonable  time  before  or  after  the 
accoimt  is  opened.  As  stated  in  the 
NPRM,  FCMs  and  IBs  must  reasonably 
exercise  the  flexibility  to  undertake 
verification  before  or  after  an  account  is 
opened.  53  The  appropriate  amount  of 
time  may  depend  on  various  factors, 
such  as  the  type  of  account  opened, 
whether  the  customer  opens  the  accoimt 
in  person,  and  the  type  of  identifying 
information  that  is  available.^^ 

Although  the  location  of  the  provision 
has  been  moved,  the  final  rule  continues 
to  require  that  an  FCM's  or  IB's  CIP 
include  procedures  that  describe  when 
the  firm  will  use  docimients,  non- 
docmnentary  methods,  or  a  combination 
of  both  to  verify  customer  identities.  ^^ 
Depending  on  the  type  of  customer  and 
the  method  of  opening  an  account,  it 
may  be  more  appropriate  to  use  either 


51  See  NPRM,  67  FR  at  48333. 

"  Id. 

"  See  NPRM,  67  FR  at  48333. 

5<  An  FCM  or  IB  member  of  NFA  would  violate 
CFTC  Rule  1.37  and  NFA  Compliance  Rule  2-30, 
however,  if  it  allowed  a  natural  person  to  transact 
business  before  obtaining  specified  information 
about  the  individual's  true  identity.  Moreover,  an 
FCM  or  IB  must  also  comply  with  Treasury's  Office 
of  Foreign  Asset  Control's  (OF AC)  regulations 
prohibiting  transactions  involving  designated 
foreign  countries  or  their  nationals.  See  31  CFR  Part 
500. 

55  See  final  rule,  103.123(b)(2)(ii). 


docmnentary  or  non-documentary 
methods,  and  in  some  cases  it  may  be 
appropriate  to  use  both  methods.  The 
CIP  should  set  forth  guidelines 
describing  when  documents,  non- 
doeimientary  methods,  or  a  combination 
of  both  will  be  used.  These  guidelines 
should  be  based  on  the  FCM's  or  IB's 
assessment  of  the  relevant  risk  factors. 

Section  103.123(b)(2)(ii)(A)    Customer 
Verification — Through  Documents 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP 
describe  documents  that  the  firm  will 
use  to  verify  a  customer's  identity. 
There  were  no  comments  directly 
addressing  the  documentary  verification 
provisions  of  the  proposed  rule,  and  the 
final  rule  adopts  the  documentary 
verification  provisions  substantially  as 
proposed.  Specifically,  the  final  rule 
requires  an  FCM's  or  IB's  CIP  to  contain 
procedures  that  set  forth  the  documents 
that  the  firm  will  use  to  verify  a 
customer's  identity.  Each  FCM  or  IB 
will  conduct  its  own  risk-based  analysis 
of  the  types  of  documents  that  it 
believes  will  enable  it  to  verify  the  true 
identities  of  its  customers. 

In  light  of  recent  increases  in  identity 
theft  and  the  availability  of  fi^udulent 
documents,  Treasury  and  the  CFTC 
believe  that  the  value  of  documentary 
verification  is  enhanced  by  redimdancy. 
Treasury  and  the  CFTC  encourage  each 
FCM  and  IB  to  obtain  more  than  one 
type  of  dociunentary  verification  to 
ensure  that  it  has  a  reasonable  belief 
that  it  knows  its  customer's  true 
identity.  Moreover,  Treasury  and  the 
CFTC  encourage  FCMs  and  IBs  to  use  a 
variety  of  methods  to  verify  the  identity 
of  a  customer,  especially  when  it  does 
not  have  the  ability  to  examine  original 
dociunents.  The  final  rule  continues  to 
include,  without  significant  change,  an 
illustrative  list  of  identification 
dociunents.  For  an  individual,  these 
documents  may  include  unexpired 
government-issued  identification 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard,  such  as  a  driver's  license  or 
passport.  5^  For  a  person  other  than  an 
individual,  these  documents  may 
include  documents  showing  the 
existence  of  the  entity,  such  as  certified 
articles  of  incorporation,  a  government- 
issued  business  license,  a  partnership 
agreement,  or  a  trust  instrument.*^  An 
FCM  or  IB  may  use  other  documents, ^^ 
provided  they  allow  the  firm  to  form  a 


50  See  final  rule,  103.123(b)(2)(ii)(A)(l). 

5' See  final  rule,  103.123(b)(2)(ii)(A)(2). 

5«The  list  of  documents  in  the  rule  is  meant  to 
be  illustrative.  Other  documents,  such  as  trust 
certificates  and  legal  opinions,  also  may  be 
appropriate  for  verification. 


reasonable  belief  that  it  knows  the  true 
identity  of  the  customer. 

In  addition  to  the  risk  factors 
described  in  paragraph  (b)(2),  the  FCM 
or  IB  should  take  into  consideration  the 
problems  associated  with  authenticating 
documents  and  the  inherent  limitations 
of  documents  as  a  means  of  identity 
verification.  These  limitations  will 
affect  the  types  of  dociunents  that  will 
be  necessary  to  establish  a  reasonable 
belief  that  the  FCM  or  IB  knows  the  true 
identity  of  the  customer,  and  may 
require  the  use  of  non-dooiunentary 
methods  of  verification  in  addition  to 
documents. 

Once  an  FCM  or  IB  verifies  the 
identity  of  a  customer  through  a 
document,  such  as  a  driver's  license  or 
passport,  it  is  not  required  to  take  steps 
to  determine  whether  the  document  has 
been  validly  issued.  An  FCM  or  IB 
generally  may  rely  on  government- 
issued  identification  as  verification  of  a 
customer's  identity;  however,  if  a 
document  shows  obvious  indications  of 
fraiid,  the  FCM  or  IB  must  consider  that 
in  determining  whether  it  can  form  a 
reasonable  belief  that  it  knows  the 
customer's  true  identity. 

Section  103.123(b)(2)(ii)(B)    Customer 
Verification — Through  Non- 
documentary  Methods 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP 
describe  the  non-documentary  methods 
the  firm  would  use  to  verify  customers' 
identities  and  when  the  firm  would  use 
these  methods  in  addition  to,  or  instead 
of,  relying  on  documents.*^  Treasury 
and  the  CFTC  explained  that  the 
proposed  rule  would  allow  the 
exclusive  use  of  non-documentary 
methods  because  some  accounts  are 
opened  by  telephone,  by  mail,  or  over 
the  Intemet.6o  Treasury  and  the  CFTC 
also  noted  that,  even  if  a  customer 
presents  identification  documents,  it 
still  might  be  appropriate  to  use  non- 
documentary  verification  methods  as 
well. 

The  proposed  rule  provided  examples 
of  non-documentary  verification 
methods  that  an  FCM  or  IB  may  use.  In 
the  NPRM,  Treasury  and  the  CFTC 
observed  that  FCMs  and  IBs  may  wish 
to  analyze  whether  there  is  logical 
consistency  between  the  identifying 
information  provided,  such  as  the 
customer's  name,  street  address,  ZIP 
code,  telephone  number  (if  provided), 
date  of  birth,  and  social  security 
number.^' 


Treasury  and  the  CFTC  proposed  to 
require  FCMs  and  IBs  to  use  non- 
documentary  methods  when:  (1)  A 
customer  who  is  a  natural  person  cannot 
present  an  unexpired,  government- 
issued  identification  document  that 
bears  a  photograph  or  similar  safeguard; 
(2)  the  FCM  or  IB  is  presented  with 
unfamiliar  documents  to  verify  the 
identity  of  a  customer;  or  (3)  the  FCM 
or  IB  does  not  obtain  documents  to 
verify  the  identity  of  a  customer,  does 
not  meet  face-to-face  vrith  a  customer 
who  is  a  natural  person,  or  is  otherwise 
presented  with  circumstances  that 
increase  the  risk  the  FCM  or  IB  will  be 
unable  to  verify  the  true  identity  of  a 
customer  through  documents.^^ 
Treasury  and  the  CFTC  recognize  that 
there  are  many  scenarios  and 
combinations  of  risk  factors  that  FCMs 
and  IBs  may  encounter,  and  they  have 
decided  to  adopt  general  principles  that 
are  illustrated  by  examples,  in  Ueu  of  a 
lengthy  and  possibly  unwieldy 
regulation  that  attempts  to  address  a 
wide  variety  of  situations  with 
particularity. 

There  were  no  comments  specifically 
regarding  the  non-documentary 
verification  provisions  of  the  proposed 
rule,  and  thus  the  final  rule  adopts  them 
substantially  as  proposed.  Under  the 
final  rule,  an  FCM  or  IB  relying  on  non- 
documentary  verification  methods  must 
describe  them  in  its  CIP.  The  final  rule 
includes  an  illustrative  list  of  non- 
documentary  verification  methods, 
similar  to  the  list  that  was  included  in 
the  proposed  rule.  These  methods  may 
include:  (1)  Contacting  a  customer;  (2) 
independently  verifying  the  customer's 
identity  through  the  comparison  of 
information  provided  by  the  customer 
with  information  obtained  from  a 
consumer  reporting  agency,  public 
database,^^  or  other  source;  (3)  checking 
references  with  other  financial 
institutions;  and  (4)  obtaining  a 
financial  statement.***  As  Treasury  and 
the  CFTC  stated  in  the  NPRM.  FCMs 
and  IBs  may  wish  to  analyze  whether 
there  is  logical  consistency  between  the 
identifying  information  provided,  such 
as  the  customer's  name,  street  address, 
ZIP  code,  telephone  number  (if 
provided),  date  of  birth,  and  social 
security  number.^* 

The  final  rule  also  includes  a  list, 
again  similar  to  that  in  the  proposal,  of 
circumstances  that  may  require  the  use 
of  non-documentary  verification 


59  See  NPRM,  67  FR  at  48338. 
»0See  NPRM,  67  FR  at  48333. 
B>  See  NPRM.  67  FR  at  48334. 


"  See  NPRM,  67  FR  at  48338. 

•3  The  specific  types  of  databases  that  would  be 
suitable  for  verification  ultimately  will  depend  on 
the  circumstances  and  the  FCM's  or  IB's  assessment 
of  the  relevant  risk  factors. 

"See  final  rule,  103.123(b)(ii)(B)(l). 

•5  See  NPRM,  67  FR  at  48334. 


procedures.^  Specifically,  an  FCM's  or 
IB's  non-documentary  procedures  must 
address  situations  in  which:  (1)  An' 
individual  is  unable  to  present  an 
unexpired  government-issued 
identification  document  that  bears  a 
photograph  or  similar  safeguard;  (2)  the 
FCM  or  IB  is  not  familiar  with  the 
documents  presented;  (3)  the  account  is 
opened  without  obtaining  documents; 
(4)  the  customer  opens  the  account 
vrithout  appearing  in  person;  and  (5)  the 
circumstances  presented  increase  the 
risk  that  the  FCM  or  IB  will  be  unable 
to  verify  the  true  identity  of  a  customer 
through  documents. 

As  explained  in  the  NPRM,^'^  because 
identification  documents  may  be 
obtained  illegally  and  may  be 
fraudulent,  and  in  light  of  the  recent 
increase  in  identity  theft.  Treasury  and 
the  CFTC  encourage  FCMs  and  IBs  to 
use  non-documentary  methods  even 
when  the  customer  has  provided 
identification  documents. 

Section  103.123(b)(2)(iiXC)    Customer 
Verification — Additional  Verification 
for  Certain  Customers 

As  described  above.  Treasury  and  the 
CFTC  proposed  to  require  verification  of 
the  identify  of  any  person  authorized  to 
effect  transactions  in  a  customer's 
accoimt.  Commenters  objected  to  this 
requirement,  and  it  has  been  omitted 
from  the  final  rule.  For  the  reasons 
discussed  below,  however,  the  final  rule 
does  require  that  an  FCM's  or  IB's  CIP 
address  the  circumstances  in  which  it 
vrill  obtain  information  about  such 
individuals  in  order  to  verify  a 
customer's  identity. 

Treasury  and  the  CFTC  believe  that, 
while  FCMs  and  IBs  may  be  able  to 
verify  the  identity  of  the  majorify  of 
customers  through  the  documentary  or 
non-documentary  verification  methods 
described  above,  there  may  be 
circumstances  when  these  methods  are 
inadequate.  The  risk  that  an  FCM  or  IB 
will  not  know  the  customer's  true 
identity  may  be  heightened  for  certain 
types  of  accounts,  such  as  an  account 
opened  in  the  name  of  a  corporation, 
partnership,  or  trust  that  is  created  or 
conducts  substantial  business  in  a 
jurisdiction  that  has  been  designated  by 
the  United  States  as  a  primary  money 
laundering  concern  or  has  been 
designated  as  non-cooperative  by  an 
international  body.  Treasury  and  the 
CFTC  believe  that,  in  order  to  identify 
customers  that  pose  a  heightened  risk  of 
not  being  properly  identified,  an  FCM's 
or  IB's  CIP  must  prescribe  additional 
measures  that  may  be  used  to  obtain 


»See  final  rule,  103.123(b)(ii)(B)(2). 
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information  about  the  identities  of  the 
individuals  associated  with  the 
customer  when  standard  documentary 
or  non-documentary  verification 
methods  prove  to  be  insufficient. 

The  final  rule,  therefore,  includes  a 
new  provision  requiring  that  the  CIP 
address  situations  in  which,  based  on 
the  FCM's  or  IB's  risk  assessment  of  a 
new  account  opened  by  a  customer  that 
is  not  an  individual,  the  firm  also  will 
obtain  information  about  individuals 
with  authority  or  control  over  the 
account  (e.g.,  persons  authorized  to 
effect  transactions  in  the  account)  in 
order  to  verify  the  customer's  identity. 
This  additional  verification  method 
applies  only  when  the  FCM  or  IB  cannot 
adequately  verify  the  customer's 
identity  after  using  the  documentary 
and  non-documentary  verification 
methods  described  above.^^ 

Section  103.1 23(b)(2)(ui)    Lack  of 
Verification 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP 
include  procedures  for  responding  to 
circumstances  in  which  the  firm  cannot 
form  a  reasonable  belief  that  it  knows 
the  true  identity  of  the  customer.^^ 
Treasury  and  the  CFTC  explained  in  the 
NPRM  that  the  CIP  should  specify  the 
actions  to  be  taken,  which  could  include 
closing  the  account  or  placing 
limitations  on  additional  trading.^'' 
Treasiuy  and  the  CFTC  also  explained 
that  there  should  be  guidelines  for  when 
an  account  will  not  be  opened  (e.g., 
when  the  required  information  is  not 
provided),  and  that  the  CIP  should 
address  the  terms  under  which  a 
customer  may  conduct  transactions 
while  the  customer's  identity  is  being 
verified.^^ 

There  were  no  comments  on  this 
aspect  of  the  proposed  rule,  and 
Treasury  and  the  CFTC  have  adopted 
the  provision  substantially  as  proposed. 
The  final  rule,  however,  adds  a 
description  of  the  recommended 
features  of  these  procedures,  similar  to 
the  featiires  that  were  described  in  the 
NPRM.  Thus,  the  final  rule  provides 
that  the  CIP's  procedures  shoidd 
describe:  (1)  When  an  account  should 
not  be  opened;  (2)  the  terms  under 
which  a  customer  may  conduct 
transactions  while  the  FCM  or  IB 
attempts  to  verify  the  customer's 
identity;  (3)  when  the  FCM  or  IB  should 


••  An  FCM  or  IB  need  not  undertake  any 
additional  verification  if  it  chooses  not  to  open  an 
account  when  it  cannot  verify  the  customer's 
identity  after  using  standard  documentary  and  non- 
documentary  verification  methods. 

•9  See  NPRM,  67  FR  at  48338. 

~  See  NPRM,  67  FR  at  48334. 

"W. 


file  a  suspicious  activity  report  (SAR)  in 
accordance  with  applicable  law  and 
regulation;  ^^  and  (4)  when  an  account 
should  be  closed,  after  attempts  to  verify 
a  customer's  identity  have  failed. 

Section  103.123(b)(3)    Recordkeeping 

Section  103.123(b)(3)(i)  Required 
Records.  Treasury  and  the  CFTC 
proposed  to  require  that  CIPs  of  FCMs 
and  IBs  include  certain  recordkeeping 
procedures. ^3-^'*  First,  the  proposed  rule 
would  have  required  that  an  FCM  or  IB 
maintain  a  record  of  the  identifying 
information  provided  by  customers. 
Second,  if  an  FCM  or  IB  relied  on  a 
document  to  verify  a  customer's 
identity,  the  proposed  nde  would  have 
required  the  firm  to  maintain  a  copy  of 
the  document.  Third,  the  proposed  rule 
would  have  required  FCMs  and  IBs  to 
record  the  methods  and  results  of  any 
additional  measures  imdertaken  to 
verify  the  identity  of  customers.  Finally, 
the  proposed  rule  would  have  required 
FCMs  and  IBs  to  record  the  resolution 
of  any  discrepancy  in  the  identifying^ 
information  obtained. 

Although  there  were  no  comments  on 
this  aspect  of  the  proposed  rule, 
Treasiuy  and  the  CFTC  have 
reconsidered  and  modified  the 
recordkeeping  requirements  of  the  rule 
based  on  comments  received  with 
respect  to  the  parallel  recordkeeping 
provisions  in  die  proposed  CIP  rules 
jointly  issued  by  Treasury  and  the  other 
Federal  fimctional  regulators.  The  final 
rule  provides  that  an  FCM's  or  IB's  CIP 
must  include  procedures  for  making  and 
maintaining  records  related  to  verifying 
the  identities  of  customers.  However, 
the  final  rule  is  more  flexible  than  the 
proposed  rule  in  this  regard. 

Under  the  final  nde,  FCMs  and  IBs 
still  must  make  a  record  of  all 
identifying  information  obtained  about 
each  customer.  However,  rather  than 
requiring  that  copies  of  verification 
docimients  be  maintained,  the  final  rule 
requires  that  an  FCM's  or  IB's  records 
include  a  description  of  any  dociunent 
that  the  firm  relied  on  to  verify  the 
identify  of  the  customer,  noting  the  type 
of  document,  any  identification  number 
contained  in  the  document,  the  place  of 
issuance,  and  the  issuance  and 
expiration  dates,  if  any.  With  respect  to 
non-dociunentary  verification,  the  final 
rule  requires  the  records  to  include  a 
description  of  the  non-docimientary 
methods  and  the  residts  of  any 
additional  measures  undertaken  to 
verify  the  identity  of  the  customer.  The 


'*FinCEN  has  not  yet  published  a  rule  requiring 
FCMs  and  IBs  to  report  suspicious  activities.  These 
firms  may,  however,  voluntarily  file  SARs  with 
FinCEN  to  report  suspicious  activities. 

'3-"  See  NPRM.  67  FR  at  48338. 


final  rule  also  requires  a  description  of 
the  resolution  of  any  "substantive 
discrepancy"  discovered  when  verifying 
the  identifying  information  obtained. 
This  is  intended  to  make  clear  that  a 
record  would  not  have  to  be  made  in  the 
case  of  a  minor  discrepancy,  such  as  one 
that  might  be  caused  by  typographical 
mistakes. 

Section  103.123(b)(3)(ii)    Record 
Retention 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM  or  IB  retain  all 
required  records  for  five  years  after  the 
account  is  closed.  ^^  Although  there 
were  no  comments  on  this  aspect  of  the 
proposed  rule,  commenters  on  the  other 
Federal  functional  regulators'  proposed 
CIP  rules  expressed  concern  regarding 
this  requirement  as  costly  and  overly 
burdensome,  particidarly  with  respect 
to  the  length  of  time  that  certain  records 
would  need  to  be  retained  and  the 
requirement  that  financial  institutions 
retain  copies  of  the  documents  used  to 
verify  customer  identities.  The  final 
rules  adopted  by  Treasury  and  the 
Federal  fiiinctional  regulators  address 
many  of  these  concerns. 

Treasury  and  the  Federal  functional 
regulators  have,  in  the  final  ndes, 
eliminated  the  requirement  that  a 
financial  institution  retain  copies  of 
docimients  used  to  verify  customer 
identities.  Treasury  and  the  Federal 
functional  regulators  also  believe  that,       ' 
while  the  identifying  information 
provided  by  customers  should  be 
retained  as  proposed,  there  is  little 
value  in  requiring  financial  institutions 
to  retain  the  remaining  records  for  five 
years  after  an  account  is  closed,  because 
this  information  is  likely  to  grow  stale. 
Therefore,  the  final  rule  prescribes  a 
bifiut:ated  record  retention  schedule 
that  is  consistent  with  a  general  five- 
year  retention  requirement. 

Under  the  final  rule,  an  FCM  or  IB 
must  retain  the  information  obtained 
about  a  customer  pursuant  to  paragraph 
(b)(3){i)(A)  (i.e.,  all  minimum 
identifying  information  obtained  under 
(b)(2)(ii)(A))  for  five  years  after  the  date 
the  account  is  closed. ^^  The  remaining 
records  required  under  paragraphs 
(b){3)(i)(B).  (C),  and  (D)  (i.e., 
descriptions  of:  any  document  relied 
upon  to  verify  identity;  methods  and 
results  of  any  measure  taken  to  verify 
identify;  and  the  resolution  of  each 
substantive  discrepancy  discovered 


"  See  NPRM,  67  FR  at  48338. 

'•The  Secretary  has  determined  that  the  records 
required  to  be  retained  under  section  326  of  the  Act 
have  a  high  degree  of  usefulness  in  criminal,  tax, 
or  regulatory  investigations  or  proceedings,  or  in 
the  conduct  of  intelligence  or  counterintelligence 
activities,  to  protect  against  international  terrorism. 
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when  verifying  the  identifying 
Luformation  obtained)  need  only  be 
retained  for  five  years  after  the  record  is 
made.  The  final  rule  continues  to 
provide  that  in  all  other  respects,  these 
records  shall  be  maintained  in 
accordance  with  the  provisions  of  the 
CFTC's  recordkeeping  rule  1.31.'' 

Section  W3^123(b)(4)    Comparison 
With  Government  Lists 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP  have 
procedures  for  determining  whether  the 
custom^'  appears  on  any  list  of  known 
or  suspected  terrorists  or  terrorist 
organizations  prepared  by  any  Federal 
government  agency  and  made  available 
to  the  firm.'*  In  addition,  the  proposed 
rule  provided  that  FCMs  and  IBs  must 
follow  all  Federal  directives  issued  in 
connection  with  such  lists. 

Although  there  were  no  comments  on 
this  aspect  of  the  proposed  rule, 
commenters  on  the  other  Federal 
fimctional  regulators'  proposed  CIP 
rulemakings  raised  a  number  of 
concerns  regarding  this  provision.  Some 
commenters  were  concerned  about  how 
a  financial  institution  would  be  able  to 
determine  .what  lists  should  be  checked 
and  how  these  lists  would  be  made 
available.  Other  commenters  suggested 
that  all  such  lists  be  consolidated  or 
provided  through  a  designated 
government  agency,  such  as  FinCEN, 
that  would  serve  as  a  clearinghouse. 
Still  other  commenters  suggested  that 
the  rule  should  allow  for  the  lists  to  be 
checked  after  an  account  is  opened. 

The  final  rule  provides  that  an  FCM's 
or  IB's  CIP  must  include  procedures  for 
determining  whether  the  customer 
appears  on  any  list  of  knowrn  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  Federal 
government  agency  and  designated  as 
such  by  Treasury  in  consultation  with 
the  Federal  functional  regulators. 
Because  Treasury  and  the  Federal 
functional  regulators  have  not  yet 
designated  any  such,  lists,  the  final  rule 
caimot  be  more  specific  with  respect  to 
the  lists  that  FCMs  and  IBs  must  check. 
However,  FCMs  and  IBs  will  not  have 
an  a^rmative  dufy  under  this  rule  to 
seek  out  all  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
compiled  by  the  Federal  government. 
Iiistead,  they  will  receive  notification  by- 
way of  separate  guidance  regarding  the 
lists  that  they  must  consult  for  purposes 
of  this  provision. 

Treasury  and  the  CFTC  have  modified 
the  proposed  rule  to  provide  that  the 
CIP's  procedures  must  require  the  FCM 


or  IB  to  determine  whether  a  customer 
appears  on  a  list  "within  a  reasonable 
period  of  time"  after  the  account  is 
opened,  or  earlier  if  required  by  another 
Federal  law  or  regulation  or  by  a  Federal 
directive  issued  in  connection  with  the 
applicable  list.  The  final  nde  also 
requires  an  FCM's  or  IB's  CIP  to  include 
procedures  that  require  the  firm  to 
follow  all  Federal  directives  issued  in 
connection  with  such  lists.  Again, 
because  no  lists  have  yet  been 
designated  under  this  provision,  the 
final  rule  cannot  provide  more  guidance 
in  this  area.'^ 

Section  1 03.123(b)(5)    Customer  Notice 

Treasury  and  the  CFTC  proposed  to 
require  that  an  FCM's  or  IB's  CIP 
include  procedures  for  providing 
customers  with  adequate  notice  that  the 
firm  is  requesting  information  to  verify 
their  identities.***  The  NPRM  stated  that 
an  FCM  or  IB  could  satisfy  that  notice 
requirement  by  generally  notifying  its 
customers  about  the  firm's  verification 
procedures.*^  It  also  stated  that  if  an 
account  is  opened  electronically,  such 
as  through  an  Internet  website,  the  FCM 
or  IB  could  provide  notice 
electronically.*^ 

Section  326  of  the  Act  provides  that 
the  regulations  issued  "shall  at  a 
minimum,  require  financial  institutions 
to  *  *  *  [give]  customers  *  *  * 
adequate  notice"  of  the  procedures  they 
adopt  concerning  customer 
identification.  Based  on  this  statutory 
requirement,  ihe  final  rule  requires  an 
FCM's  or  IB's  CIP  to  include  procedures 
for  providing  customers  with  adequate 
notice  that  the  firm  is  requesting 
information  to  verify  their  identities. 

The  final  rule  contains  additional 
guidance  regarding  what  constitutes 
adequate  notice  and  the  timing  of  the 
notice  requirement.  The  final  rule 
provides  that  notice  is  adequate  if  the 
FCM  or  IB  describes  the  identification 
requirements  of  the  final  rule  and 
provides  notice  in  a  manner  reasonably 
designed  to  ensure  that  a  customer  is 
able  to  view  the  notice,  or  is  otherwise 
given  notice,  before  opening  an  account. 
The  final  nde  also  provides  that, 
depending  on  how  an  account  is 
opened,  an  FCM  or  IB- may  post  a  notice 
in  the  lobby  or  on  its  website,  include 


"17CFR1.31. 

'»  See  NPRM,  67  FR  at  48338. 


"This  is  not  to  say,  however^lhat  FCMs  and  IBs 
do  not  have  obligations  under  other  laws  to  screen 
their  customers  against  govenunent  lists.  For 
example,  FCMs  and  IBs  should  already  have  AML 
compliance  programs  in  place  to  ensure  they 
comply  with  OFAC's  rules.  See  supra  note  54;  see 
also  OFAC's  Foreign  Assets  Control  Regulations  For 
The  Securities  Industry  (http://www.ustreas.gov/ 
offices/enforcement/ofac/regulations/tllfacsc.pdf). 

«>  See  NPRM.  67  FR  at  48338. 

»'  See  NPRM.  6?FR  at  48334. 


the  notice  on  its  account  applications, 
or  use  any  other  form  of  oral  or  written 
notice.*^  In  addition,  the  final  rule 
includes  sample  language  that,  if 
appropriate,  will  be  deemed  adequate 
notice  to  an  FCM's  or  IB's  customers 
when  provided  in  accordance  with  the 
requirements  of  the  final  rule. 

Section  103.1 23(b)(6)    Reliance  on 
Other  Financial  Institutions 

In  the  proposed  rule.  Treasury  and  the 
CFTC  included  as  a  risk  factor  an  FCM's 
*or  IB's  reliance  on  another  FCM  or  IB  to 
perform  procedures  of  its  CIP.**  In  the 
NPRM,  Treasury  and  the  CFTC  stated 
that  this  would  require  an  assessment  of 
whether  the  FCM  or  IB  can  rely  on 
another  FCM  or  IB,  with  which  it  shares 
an  account  relationship,  to  imdertake 
any  of  the  steps  required  by  the  firm's 
CIP  with  respect  to  the  shaj^  account. 

Treasury  and  the  CFTC  have 
expanded  the  reliance  provision  of  the 
proposed  rule  in  recognition  that  there 
may  be  circumstances  in  which  an  FCM 
or  IB  should  be  able  to  rely  on  the 
performance  by  another  financial 
institution  of  some  or  all  of  the  elements 
of  the  firm's  CIP.  The  final  nde  provides 
that  an  FCM's  or  IB's  CIP  may  include 
procedures  that  specify  when  the  firm 
wUl  rely  on  the  performance  by  another 
financial  institution  (including  an 
affiliate)  of  any  procedures  of  the  firm's 
CIP,  and  Uiereby  satisfy  the  FCM's  or 
IB's  obligations  under  the  rule.  Reliance 
is  permitted  if  a  customer  of  the  FCM  or 
IB  is  opening,  or  has  opened,  an  account 
or  has  established  a  similar  business 
relationship  with  the  other  financial 
institution  to  provide  or  engage  in 
services,  dealings,  or  other  financial 
transactions. 

In  order  for  an  FCM  or  IB  to  rely  on 
the  other  financial  institution:  (1)  Such 
reliance  must  be  reasonable  under  the 
circumstances;  (2)  the  other  financieil 
institution  must  be  subject  to  a  rule 
implementing  the  AML  compliance 
program  requirements  of  31  U.S.C. 
5318(h)  and  be  regulated  by  a  Federal 
functional  regulator,  and  (3)  the  other 
financial  institution  must  enter  into  a 
contract  reqliiring  it  to  certify  annually 
to  the  FCM  or  IB  that  it  has 
implemented  an  AML  program  and  that 
it  will  perform  (or  its  agent  will 
perform)  the  specified  requirements  of 


"  One  commenter  suggested  that  a  firm's  posting 
of  the  required  notice  on  its  Internet  Web  site 
should  be  deemed  sufficient  notice  for  all 
customers,  regardless  of  how  any  particular  account 
is  opened.  Because  such  posting  would  not  ensure 
that  every  customer  would  be  able  to  view  the 
notice  before  opening  an  account.  Treasury  and  the 
CFTC  do  not  believe  that  this  approach  would 
satisfy  the  statutory  requirement  of  section  326  of 
the  Act. 

*•  See  NPRM,  67  FR  at  48331-48332. 
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the  FCM's  or  IBs  CIP.bs  The  contract 
and  certification  will  provide  a  standard 
means  for  an  FCM  or  IB  to  demonstrate 
the  extent  to  which  it  is  relying  on 
another  financial  institution  to  perform 
its  CIP,  and  that  the  other  institution 
has,  in  fact,  agreed  to  perform  those 
functions.*^  If  it  is  not  clear  from  these 
documents,  an  FCM  or  IB  must  be  able 
to  otherwise  demonstrate  when  it  is 
relying  on  another  financial  institution 
to  perform  its  CIP  with  respect  to  a 
particular  customer. 

An  FCM  or  IB  will  not  be  held 
responsible  for  the  failiue  of  the  other 
financial  institution  to  fulfill  adequately 
the  FCM's  or  IB's  CIP  obligations, 
provided  that  the  FCM  or  IB  can 
establish  that  its  reliance  was  reasonable 
and  that  it  has  the  requisite  contracts 
and  certifications.  Treasury  and  the 
CFTC  emphasize  that  the  FCM  or  IB  and 
the  other  financial  institution  upon 
which  it  relies  must  satisfy  all  the 
conditions  for  reliance  set  forth  in  the 
final  rule.  If  they  do  not,  then  the  FCM 
or  IB  remains  solely  responsible  for 
applying  its  own  CIP  to  each  customer 
in  accordance  with  the  rule. 

This  reliance  provision  of  the  final 
rule  does  not  affect  the  ability  of  an 
FCM  or  IB  to  contractually  delegate  the 
implementation  and  operation  of  its  CIP 
procedures  to  a  service  provider.  Nor 
does  the  final  rule  alter  an  FCM's  or  IB's 
ability  to  use  an  agent  to  perform 
services  on  its  behalf.  Treasiuy  and  the 
-CFTC  note,  however,  that  in  contrast  to 
the  reliance  provision  in  the  rule,  in 
these  situations  the  FCM  or  IB  remains 
solely  responsible  for  assiuing 
compliance  with  the  rule,  and  therefore 
must  actively  monitor  the  operation  of 
its  CIP,  assesses  its  effectiveness,  and 
ensure  that  examiners  are  able  to  obtain 
information  and  records  relating  to  the 

CIP.87 


"  As  discussed  in  the  NPRM.  the  required 
contractual  conunitments  in  the  case  of  shared 
accounts  involving  FCMs  and  IBs  may  be  «ade  a 
part  of  an  introducing  agreement  (in  the  context  of 
introduced  business)  or  a  give-up  agreement  (in  the 
context  of  give-up  business).  See  NPRM,  67  FR  at 
48332.  And  as  urged  by  one  commenter.  the 
required  annual  certification  under  tfie  final  rule 
may  cover  all  customers  for  which  the  two  financial 
institutions  share  an  account  relationship,  and  need 
not  be  on  a  customer-by-customer  basis. 

•*  FCMs  and  IBs  must  obtain  annual  certifications 
acknowledging  performance  of  OP  functions  from 
financial  institutions  that  are  affiliates  as  well  as 
those  that  are  non-affiliates.  This  requirement 
maintains  parity  with  the  CIP  rule  applicable  to 
securities  broker-dealers,  many  of  which  are  dually 
registered  as  FCMs. 

»'Two  commenters  suggested  that  the  final  rule 
should  allow  FCMs  and  IBs  to  rely  upon  foreign 
financial  institutions  in  general,  and  foreign 
affiUates  in  particular  to  perform  QP  procedures. 
Such  a  liberalization  of  the  rule,  however,  could 
undermine  the  purpose  of  the  Act  in  combating 
international  money  laundering  and  the  financing 


All  of  the  Federal  functional 
regidators  are  adopting  comparable 
provisions  in  their  CIP  rules  to  permit 
such  refiance.  Furthermore,  the  Federal 
functional  regulators  expect  to  share 
information  and  cooperate  with  each 
other  to  determine  whether  the 
institutions  subject  to  their  jurisdiction 
are  in  compliance  with  the  refiance 
provision  of  the  rule. 

Section  103.123(c)  Exemptions 

The  proposed  rule  provided  that  the 
CFTC,  with  the  conciurence  of  the 
Secretary,  may  exempt  any  FCM  or  IB 
that  registers  with  the  CFTC  or  any  type 
of  accoimt  fi-om  the  requirements  of  the 
nde.  It  excluded  fi-om  this  exemptive 
authority  FCMs  or  IBs  that  register 
pursuant  to  section  4f(a)(2)  of  the  CEA 
solely  because  they  deal  in  transactions 
involving  SFPs.  The  exemptive 
authority  with  respect  to  these  firms 
will  be  in  the  final  rule  issued  jointly  by 
Treasury  and  the  SEC  for  securities 
broker-dealers.  There  were  no 
conunents  on  this  provision  of  the 
proposed  rule,  and  Treasury  and  the 
CFTC  have  adopted  it  substantially  as 
proposed. 

Section  103.123(d)  Other  Requirements 
Unaffected 

The  final  rule  adds  a  provision  stating 
that  nothing  in  §  103.123  shall  relieve 
an  FCM  or  IB  of  its  obligation  to  comply 
with  any  other  provision  of  Part  103, 
including  provisions  concerning 
information  that  must  be  obtained, 
verified,  or  maintained  in  connection 
with  any  accoimt  or  transaction.  A 
parallel  provision  similarly  has  been 
included  in  the  final  CIP  rules  issued  by 
Treasury  and  the  other  Federal 
functional  regulators. 

B.  Requirement  for  CIP  Approval 
Removed 

The  NPRM  required  that  the  CIP  be 
approved  by  the  FCM's  or  IB's  board  of 
directors,  managing  partners,  board  of 
memagers  or  other  governing  body 
performing  similar  functions,  or  by  a 
person  or  persons  specifically 
authorized  by  such  bodies  to  approve 
the  CIP.«8  The  final  rule  requires  the  CIP 
to  be  a  part  of  the  overall  AML  program 


of  terrorism.  Accordingly,  the  final  rule  permits 
reliance  only  on  a  financial  institution  that  is 
subject  to  a  rule  requiring  an  AML  program  under 
the  Act  and  that  is  regulated  by  a  Federal  functional 
regulator,  which  will  exclude  foreign  entities. 

This  does  not  prevent  an  FCM  or  IB  from  utilizing 
a  foreign  affiliate  or  other  foreign  financial 
institution  to  peiform  procedures  of  its  CIP.  Rather, 
it  means  only  that  the  FCM's  or  IB's  relationship 
with  the  foreign  firm  will  be  treated  the  same  as  if 
the  firm  contractually  delegated  the  implementation 
an^peration  of  its  CIP  procedures  to  a  service 
provider.  • 

™  See  NPRM,  67  FR  at  4833B. 


required  of  FCMs  and  IBs  under  31 
U.S.C.  5318(h).  NFA  Compliance  Rule 
2-9(c)  requires  these  AML  programs  to 
be  approved  in  writing  by  a  member  of 
the  FCM's  or  IB's  senior  management.^s 
Treasiuy  and  the  CFTC  have  omitted 
the  approval  requirement  from  the  final 
rule  because  it  is  uimecessary  given  the 
approval  requirements  for  AML 
programs  set  forth  in  NFA  Compliance 
Rule  2-9(c).  Treasury  and  the  CFTC 
note,  however,  that  an  FCM  or  IB  with 
an  approved  AML  program  must 
nonetheless  obtain  approval  of  a  new 
CIP  because  it  would  constitute  a 
material  change  to  the  AML  program. 

m.  Regulatory  Analysis 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601,  et  seq.  (1994  &  Supp.  11 
1996),  requires  Federal  agencies,  in 
proposing  rules,  to  consider  the  impact 
of  those  rules  on  small  businesses.  The 
rules  adopted  herein  would  affect  FCMs 
and  IBs.  "The  CFTC  has  previously 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  CFTC  in 
evaluating  the  impact  of  its  rules  on 
small  entities  in  accordance  with  the 
RFA.90  The  CFTC  has  previously 
determined  that  FCMs  are  not  small 
entities  for  the  purposes  of  the  RFA. 
With  respect  to  IBs,  the  CFTC  has  stated 
that  it  is  appropriate  to  evaluate  within 
the  context  of  a  particular  rule  proposal 
whether  some  or  all  of  the  affected 
entities  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  them  of  any  rule.^^ 

In  this  regard,  the  rules  being  adopted 
herein  would  not  require  any  IB 
significantly  to  change  its  current 
method  of  doing  business.  As  noted  in 
the  NPRM,  Treasury  and  the  CFTC 
believe  that  IBs  already  obtain  fi'om 
their  customers  most,  if  not  all,  of  the 
information  required  under  the 
proposed  rule.92  in  addition,  FCMs  and 
IBs  already  must  have  AML  programs 
that  include  procedures  for  customer 
identification  and  verification.  The 
flexibility  incorporated  into  the  final 
rule  also  will  permit  each  IB  to  tailor  its 
CIP  to  fit  its  own  size  and  needs.  As  a 
result.  Treasury  and  the  CFTC  beUeve 
that  expenditures  associated  with 
establishing  and  implementing  a  CIP 
should  be  commensurate  with  the  size 
of  the  firm.  If  an  IB  is  small,  with  a 
limited  number  of  customers,  the 
burden  to  comply  with  the  rule  should 


■«  Compliance  with  NFA  Compliance  Rule  2-9(c) 
is  deemed  to  satisfy  the  requirements  of  31  U.S.C. 
5318(h)(lj.  See  31  CFR  103.120(c). 

9<'47  FR  18618-21  (Apr.  30.  1982). 

»'W.  at  18618-21. 

«  See  NPRM,  67  FR  at  48335  n.l7. 
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be  de  minimis.  This  position  is 
consistent  with  the  views  of  one  trade 
association  commenter  that 
characterized  the  expected  additional 
costs  for  IBs  to  comply  with  this  new 
rule  as  "insubstantial." 

Accordingly,  pursuant  to  5  U.S.C. 
605(b),  Treasury  and  the  CFTC  certify 
that  the  action  taken  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  this  regard,  Treasury  and  the  CFTC 
note  that  they  did  not  receive  any 
comments  expressing  concern  regarding 
/f^      the  implications  of  the  rule  for  small 
entities. 

B.  Paperwork  Reduction  Act 

The  collections  of  information  in  this 
rule  have  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  under  control  number  1506- 
0022.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Neither  Treasury  nor  the  CFTC 
received  any  comments  on  any  potential 
paperwork  burden  associated  with  the 
NPRM:  Treasury  and  the  CFTC  did 
receive  comments  concerning  the 
information  that  would  be  collected 
under  the  proposed  rule.  The  final  rule, 
which  addresses  these  concerns  among 
others,  reduces  the  paperwork  burden  of 
tlje  rule  as  proposed.^^ 

Comments  on  the  burden,  and 
suggestions  for  how  to  further  reduce  it, 
may  be  sent  (preferably  by  fax  (202- 
395-6974))  to  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1506- 
0022),  Washington,  DC  20503  (or  by  the 
Internet  to  jlackeyj@omb.eop.gov),  with 
a  copy  to  FinCEN  by  mail  or  ^e  Internet 
at  the  addresses  previously  specified. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  CEA  requires  the 
CFTC  to  consider  the  costs  and  benefits 
of  its  action  before  issuing  a  new  rule. 
The  CFTC  understands  that,  by  its 
terms,  section  15(a)  does  not  require  the 
CFTC  to  quantify  the  costs  and  benefits 
of  a  new  rule  or  to  determine  whether 
the  benefits  of  the  rule  outweigh  its 
costs.  Nor  does  it  require  that  each  rule 
be  analyzed  in  isolation  when  that  rule 
is  a  component  of  a  larger  package  of 
rules  or  rule  revisions.  Rather,  section 
15(a)  simply  requires  the  CFTC  to 


"consider  the  costs  and  benefits"  of  its 
action. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  rule  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  (1) 
Protection  of  market  participants  and 
the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discovery; 
(4)  soimd  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  The  CFTC  may,  in  its 
discretion,  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  may,  in  its  discretion, 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  pubUc  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  any  of  the  purposes  of  the 
CEA. 

The  NPRM  contained  an  analysis  of 
the  CFTC's  consideration  of  these  costs 
and  benefits  and  solicited  public 
comment  thereon.^'*  The  CFTC  invited 
commenters  to  submit  any  data  that 
they  might  have  to  assist  in  quantifying 
the  costs  and  benefits  of  the  proposed 
rules.  The  CFTC  did  not  receive  any 
such  data  or  related  comments. 

After  considering  tl^e  costs  and 
benefits  of  the  proposed  rules,  the  CFTC 
has  decided  to  adopt  these  rules,  with 
revisions  as  discussed  above. 

D.  Executive  Order  12866 

Treasury  has  determined  that  this  nde 
is  not  a  "significant  regulatory  action" 
for  purposes  of  Executive  Order  12866. 
As  noted  above,  the  final  rule  parallels 
the  requirements  of  section  326  of  the 
Act.  Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

List  of  Sub)ects 

17  CFR  Part  42 

Anti-money  laundering.  Brokers, 
Reporting  and  recordkeeping 
requirements.  Terrorist  financing. 

31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Banks,  Banking, 
Brokers,  Currency.,  Foreign  banking. 
Foreign  currencies,  GambUng, 
Investigations,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 


"  See  NPRM,  67  FR  at  48335. 


»•  See  NPRM.  67  FR  at  48336-48337. 


Commodity  Futures  Trading 
Commission 

17  CFR  Chapter  I 

Authority  and  Issuance 

■  For  the  reasons  articulated  in  the  pre- 
amble, the  CFTC  amends  chapter  I  of  tide 
1 7  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  42  to  read  as  follows: 

PART  42— ANTI-MONEY  LAUNDERING, 
TERRORIST  RNANCING 

Subpart  A — General  Provisions 

Sec. 

42.1  [Reservedl 

42.2  Compliance  with  Bank  Secrecy  Act 

Authority:  7  U.S.C.  la,  2,  5,  6,  6b,  6d,  6f, 
6g,  7,  7a,  7a-l,  7a-2,  7b,  7b-l,  7b-2,  9,  12, 
12a,  12c.  13a,  13a-l,  13c,  16  and  21;  12 
U.S.C.  1786(q),  1818,  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  III, 
sees.  312-314,  3l9,  321,  326.  352,  Pub.  L. 
107-56,  115  Stat.  307. 

Subpart  A — General  Provisions 

§42.1     [Reserved] 

§42.2    Compliance  with  Banic  Secrecy  Act 

Every  futures  commission  merchant 
and  introducing  broker  shall  comply 
with  the  applicable  provisions  of  the 
Bank  Secrecy  Act  and  the  regulations 
promulgated  by  the  Department  of  the 
Treasury  under  that  Act  at  31  CFR  Part 
103,  and  with  the  requirements  of  31 
U.S.C.  5318(1)  and  the  implementing 
regulation  jointiy  promulgated  by  the 
Commission  and  the  Department  of  the 
Treasury  at  31  CFR  103.123,  which 
require  that  a  customer  identification 
program  be  adopted  as  part  of  the  firm's 
Baiik  Secrecy  Act  compUance  program. 

Dated:  April  28.  2003. 
Jean  A.  Webb, 

Secretary  of  the  Commodity  Futures  Trading 
Commission. 

Department  of  the  Treasury 

31  CFR  Chapter  I 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the  pre- 
amble, part  103  of  tide  31  of  the  Code  of 
Federal  Regulations  is  amended  as  fol-  , 
lows: 

PART  103— RNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

■  1.  The  authority  citation  for  part  103  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1786(q).  1818. 1829b 
and  1951-1959;  31  U.S.C.  5311-5314  and 
5316-5332;  title  III,  sees.  312,  313,  314,  319, 
321,  326,  352.  Pub  L.  107-56,  115  Stat.  307. 
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■  2.  Subpart  I  of  part  103  is  amended  by 
adding  §  103.123  to  read  as  follows: 

§103.123    Customer  identWcation 
programs  for  futures  commission 
merchants  and  introducing  brokers. 

(a]  Definitions.  For  the  purposes  of 
this  section: 

(l)(i)  Account  means  a  formal 
relationship  with  a  futures  commission 
merchant,  including,  but  not  limited  to, 
those  estabhshed  to  effect  transactions 
in  contracts  of  sale  of  a  commodity  for 
future  delivery,  options  on  any  contract 
of  sale  of  a  commodity  for  future 
delivery,  or  options  on  a  conunodity. 

(ii)  Account  does  not  include: 

(A)  An  account  that  the  futures 
commission  merchant  acquires  through 
any  acquisition,  merger,  purchase  of 
assets,  or  assiunption  of  liabilities;  or 

CB)  An  accoimt  opened  for  the 
piupose  of  participating  in  an  employee 
benefit  plan  established  under  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974. 

(2)  Comniission  means  the  United 
States  Commodity  Futiues  Trading 
Commission. 

(3)  Commodity  means  any  good, 
article,  service,  right,  or  interest 
described  in  Section  la(4)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
la(4)). 

(4)  Contract  of  sale  means  any  sale, 
agreement  of  sale  or  agreement  to  sell  as 
described  in  Section  la(7)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
la(7)). 

(5)(i)  Customer  means: 

(A)  A  person  that  opens  a  new 
accoimt  with  a  futiu«s  commission   ^ 
merchant;  and 

(B)  An  individual  who  opens  a  new 
account  with  a  futures  commission 
merchant  for: 

(2)  An  individual  who  lacks  legal 
capacity;  or 
[2)  An  entity  that  is  not  a  legal  person, 
(ii)  Customer  does  not  include: 

(A)  A  financial  institution  regulated 
by  a  Federal  functional  regulator  or  a 
bank  regulated  by  a  state  bank  regulator; 

(B)  A  person  described  in 

§  103.22(d)(2)(ii)  through  (iv);  or 

(C)  A  person  that  has  an  existing 
account,  provided  the  futures 
commission  merchant  or  introducing 
broker  has  a  reasonable  belief  that  it 
knows  the  true  identity  of  the  person. 

(ill)  When  an  account  is  introduced  to 
a  futiues  commission  merchant  by  an 
introducing  broker,  the  person  or 
individual  opening  the  accoimt  shall  be 
deemed  to  be  a  customer  of  both  the 
futures  conunission  merchant  and  the 
introducing  broker  for  the  purposes  of 
this  section. 

(6)  Federal  functional  regulator  is 
defined  at  §  103.120(a)(2). 


(7)  Financial  institution  is  defined  at 
31  U.S.C.  5312(a)(2)  and  (c)(1). 

(fi)  Futures  commission  merchant 
means  any  person  registered  or  required 
to  be  registered  as  a  futures  commission 
merchant  with  the  Commission  under 
the  Commodity  Exchange  Act  (7  U.S.C. 
1  et  seq.),  except  persons  who  register 
piusuant  to  Section  4f(a)(2)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(2)). 

(9)  Introducing  broker  means  any 
person  registered  or  required  to  be 
registered  as  an  introducing  broker  with 
the  Commission  under  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq.),  except 
persons  who  register  pursuant  to 
Section  4f(a}(2)  of  the  Conunodity 
Exchange  Act  (7  U.S.C.  6f{a)(2)). 

(10)  Option  means  an  agreement, 
contract  or  transaction  described  in 
Section  la(26)  of  the  Commodity 
Exchange  Act  (7  U.S.C.  la(26)). 

(11)  Taxpayer  identification  number 
is  defined  by  section  6109  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  6109)  and  the  Internal  Revenue 
Service  regulations  implementing  that 
section  (e.g.,  social  security  niunber  or 
employer  identification  number). 

(12)  U.S.  person  means: 

(i)  A  United  States  citizen;  or 
(ii)  A  person  other  than  an  individual 
(such  as  a  corporation,  partnership  or 
trust)  that  is  established  or  organized 
under  the  laws  of  a  State  or  the  United 
States. 

(13)  Non-U.S.  person  means  a  person 
that  is  not  a  U.S.  person. 

(b)  Customer  identification  program: 
minimum  requirements — (1)  In  general. 
Each  futures  commission  merchant  and 
introducing  broker  must  implement  a 
written  Customer  Identification  Program 
(CIP)  appropriate  for  its  size  and 
business  that,  at  a  minimum,  includes 
each  of  the  requirements  of  paragraphs 
(b)(1)  through  (b)(5)  of  this  section.  The 
CIP  must  be  a  part  of  each  futures 
conmiission  merchant's  and  introducing 
broker's  anti-money  laundering 
compliance  program  required  under  31- 
U.S.C.  5318(h). 

(2)  Identity  verification  procedures. 
The  CIP  must  include  risk-based- 
procedures  for  verifying  the  identity  of 
each  customer  to  the  extent  reasonable 
and  practicable.  The  procedures  must 
enable  each  futiu«s  commission 
merchant  and  introducing  broker  to 
form  a  reasonable  belief  that  it  knows 
the  true  identity  of  each  customer.  The 
procedures  must  be  based  on  the  futiu^s 
commission  merchant's  or  introducing 
broker's  assessment  of  the  relevant  risks, 
including  those  presented  by  the 
various  types  of  accounts  maintained, 
the  various  methods  of  opening 
accounts,  the  various  types  of 


identifying  information  available,  and 
the  futures  commission  merchant's  or 
introducing  broker's  size,  location  and 
customer  base.  At  a  minimum,  these 
procediues  must  contain  the  elements 
described  in  paragraph  (b)(2)  of  this 
section. 

(i)(A)  Customer  information  required. 
The  CIP  must  include  procedures  for 
opening  an  account  that  specify 
identifying  information  that  will  be 
obtained  from  each  customer.  Except  as 
permitted  by  paragraph  (b)(2)(i)(B)  of 
this  section,  each  futures  commission 
merchant  and  introducing  broker  must 
obtain,  at  a  minimum,  the  following 
information  prior  to  opening  an 
account: 

[1)  Name; 

[2)  Date  of  birth,  for  an  individual; 

[3)  Address,  which  shall  be: 

(i)  For  an  individual,  a  residential  or 
business  street  address; 

[ii)  For  an  individual  who  does  not 
have  a  residential  or  business  street 
address,  an  Army  Post  Office  (APO)  or 
Fleet  Post  Office  (FPO)  box  number,  or 
the  residential  or  business  street  address 
of  a  next  of  kin  or  another  contact 
individual;  or 

(Hi)  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership  or  trust),  a  principal  place 
of  business,  local  office  or  other 
physical  location;  and 

[4)  Identification  niunber,  which  shall 
be: 

(/)  For  a  U.S.  person,  a  taxpayer 
identification  number;  or 

(if)  For  a  non-U.S.  person,  one  or  more 
of  the  following:  a  taxpayer 
identification  niunber,  a  passport 
number  and  country  of  issuance,  an 
alien  identification  card  number,  or  the 
number  and  country  of  issuance  of  any 
other  govenunent-issued  document 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard. 

Note  to  paragraph  (b)(2){i)(A}(4)(jj): 
When  opening  an  account  for  a  foreign 
business  or  enterprise  that  does  not  have  an 
identihcation  number,  the  hitures 
commission  merchant  or  introducing  broker 
must  request  alternative  government-issued 
documentation  certifying  the  existence  of  the 
business  or  enterprise. 

(B)  Exception  for  persons  applying  for 
a  taxpayer  identification  number. 
Instead  of  obtaining  a  taxpayer 
identification  number  from  a  customer 
prior  to  opening  an  account,  the  CIP 
may  include  procedures  for  opening  an 
accoimt  for  a  customer  that  has  applied 
for,  but  has  not  received,  a  taxpayer 
identification  number.  In  this  case,  the 
CIP  must  include  procedures  to  confirm 
that  the  application  was  filed  before  the 
customer  opens  the  account  and  to 
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obtain  the  taxpayer  identification 
number  within  a  reasonable  period  of 
time  after  the  account  is  opened. 

(ii)  Customer  verification.  The  CIP 
must  contain  procedures  for  verifying 
the  identity  of  each  customer,  using 
information  obtained  in  accordance 
with  paragraph  (b)(2)(i)  of  this  section, 
within  a  reasonable  time  before  or  after 
the  customer's  account  is  opened.  The 
procedures  must  describe  when  the 
futures  commission  merchant  or 
introducing  broker  will  use  documents, 
non-documentary  methods,  or  a 
combination  of  both  methods,  as 
described  in  this  paragraph  (b)(2)(ii). 

(A)  Verification  through  documents. 
For  a  futures  commission  merchant  or 
introducing  broker  relying  on 
documents,  the  CIP  must  contain 
procedures  that  set  forth  the  documents 
the  futures  commission  merchant  or 
introducing  broker  will  use.  Thfese 
documents  may  include: 

(1)  For  an  individual,  an  unexpired 
government-issued  identification 
evidencing  nationality  or  residence  and 
bearing  a  photograph  or  similar 
safeguard,  such  as  a  driver's  license  or 
passport;  and 

(2)  For  a  person  other  than  an 
individual  (such  as  a  corporation, 
partnership  or  trust),  documents 
showing  the  existence  of  the  entity, 
such  as  certified  articles  of 
incorporation,  a  government-issued 
business  license,  a  partnership 
agreement,  or  a  trust  instrument. 

(B)  Verification  through  non- 
documentary  methods.  For  a  futures 
commission  merchant  or  introducing 
broker  relying  on  non-documentary 
methods,  the  CIP  must  contain 
procedures  that  set  forth  the  non- 
documentary  methods  the  futures 
commission  merchant  or  introducing 
broker  will  use. 

(1)  These  methods  may  include 
contacting  a  customer;  independently 
verifying  the  customer's  identity 
through  the  comparison  of  information 
provided  by  the  customer  with 
information  obtained  from  a  consumer 
reporting  agency,  public  database,  or 
other  source;  checking  references  with 
other  financial  institutions;  or  obtaining 
a  financial  statement. 

(2)  The  futures  commission 
merchant's  or  introducing  broker's  non- 
documentary  procedures  must  address 
situations  where  an  individual  is  unable 
to  present  an  unexpired  govenunent- 
issued  identification  document  that 
bears  a  photograph  or  similar  safeguard; 
the  futures  commission  merchant  or 
introducing  broker  is  not  familiar  with 
the  documents  presented;  the  account  is 
opened  without  obtaining  documents; 
the  customer  opens  the  account  without 


appearing  in  person  at  the  futures 
commission  merchant  or  introducing 
broker  and  where  the  futures 
conunission  merchant  or  introducing 
broker  is  otherwise  presented  with 
circumstances  that  increase  the  risk  that 
the  futures  commission  merchant  or 
introducing  broker  will  be  unable  to 
verify  the  true  identify  of  a  customer 
through  documents. 

(C)  Additional  verification  for  certain 
customers.  The  CIP  must  address 
situations  where,  based  on  the  futures 
commission  merchant's  or  introducing 
broker's  risk  assessment  of  a  new 
account  opened  by  a  customer  that  is 
not  an  individual,  the  futures 
commission  merchant  or  introducing 
broker  will  obtain  information  about 
individuals  with  authority  or  control 
over  such  account  in  order  to  verify  the 
customer's  identity.  This  verification 
method  applies  only  when  the  futures 
commission  merchant  or  introducing 
broker  cannot  verify  the  customer's  true 
identity  after  using  the  verification 
methods  described  in  paragraphs 
(b)(2)(ii)(A)  and  (B)  of  this  section. 

(iii)  Lack  of  verification.  The  CIP  must 
include  procedures  for  responding  to 
circumstances  in  which  the  futures 
commission  merchant  or  introducing 
broker  cannot  form  a  reasonable  belief 
that  it  knows  the  true  identity  of  a 
customer.  These  procedures  should 
describe: 

(A)  When  an  account  should  not  be 
opened; 

(B)  The  terms  under  which  a  customer 
may  conduct  transactions  while  the 
futures  commission  merchant  or 
introducing  broker  attempts  to  verify  the 
customer's  identity; 

(C)  When  an  account  should  be  closed 
after  attempts  to  verify  a  customer's 
identity  have  failed;  and 

(D)  When  the  futures  commission 
merchant  or  introducing  broker  should 
file  a  Suspicious  Activity  Report  in 
accordance  with  applicable  law  and 
regulation. 

(3)  Recordkeeping.  The  CIP  must 
include  procedures  for  making  and 
maintaining  a  record  of  all  information 
obtained  under  procedures 
implementing  paragraph  (b)  of  this 
section. 

(i)  Required  records.  At  a  minimum, 
the  record  must  include: 

(A)  AH  identifying  information  about 
a  customer  obtained  under  paragraph 
(b)(2)(i)  of  this  section; 

(B)  A  description  of  any  document 
that  was  relied  on  under  paragraph 
(b)(2)(ii)(A)  of  this  section  noting  the 
type  of  document,  any  identification 
niunber  contained  in  the  document,  the 
place  of  issuance,  and  if  any,  the  date 
of  issuance  and  expiration  date; 


(C)  A  description  of  the  methods  and 
the  results  of  any  measures  undertaken 
to  verify  the  identity  of  a  customer 
under  paragraphs  {b)(2)(ii)(B)  and  (C)  of 
this  section:  and 

(D)  A  description  of  the  resolution  of 
each  substantive  discrepancy 
discovered  when  verifying  the 
identifying  information  obtained. 

(ii)  Retention  of  records.  Each  futures 
commission  merchant  and  introducing 
broker  must  retain  the  records  made 
under  peu^graph  (b)(3)(i)(A)  of  this 
section  for  five  years  after  the  account 
is  closed  and  the  records  made  under 
paragraphs  (b)(3)(i)(B),  (C),  and  (D)  of 
this  section  for  five  years  after  the 
record  is  made.  In  all  other  respects,  the 
records  must  be  maintained  pursuant  to 
the  provisions  of  17  CFR  1.31. 

(4)  Comparison  with  government  lists. 
The  CIP  must  include  procedures  for 
determining  whether  a  customer 
appears  on  any  list  of  known  or 
suspected  terrorists  or  terrorist 
organizations  issued  by  any  Federal 
government  agency  and  designated  as 
such  by  Treasury  in  consultation  with 
the  Federal  functional  regulators.  The 
procedures  must  require  the  futures 
commission  merchant  or  introducing 
broker  to  make  such  a  determination 
within  a  reasonable  period  of  time  after 
the  account  is  opened,  or  earlier  if 
required  by  another  Federal  law  or 
regulation  or  Federal  directive  issued  in 
connection  with  the  applicable  list.  The 
procedures  also  must  require  the  futures 
commission  merchant  or  introducing 
broker  to  follow  all  Federal  directives 
issued  in  coimection  with  such  lists. 

(5)(i)  Customer  notice.  The  CIP  must 
include  procedures  for  providing 
customers  with  adequate  notice  that  the 
futures  commission  merchant  or 
introducing  broker  is  requesting 
information  to  verify  their  identities. 

(ii)  Adequate  notice.  Notice  is 
adequate  if  the  futures  commission 
merchant  or  introducing  broker 
generally  describes  the  identification 
requirements  of  this  section  and 
provides  such  notice  in  a  maimer 
reasonably  designed  to  ensure  that  a 
customer  is  able  to  view  the  notice,  or 
is  otherwise  given  notice,  before 
opening  an  accoimt.  For  example, 
depending  upon  the  manner  in  which 
the  account  is  opened,  a  futures 
commission  merchant  Or  introducing 
broker  may  post  a  notice  in  the  lobby  or 
on  its  Website,  include  the  notice  on  its 
account  applications  or  use  any  other 
form  of  written  or  oral  notice. 

(iii)  Sample  notice.  If  appropriate,  a 
futures  commission  merchant  or 
introducing  broker  may  use  the 
following  sample  language  to  provide 
notice  to  its  customers: 
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Important  Information  About  Procedures 
For  Opening  a  New  Account 

To  help  the  government  fight  the  funding 
of  terrorism  and  money  laundering  activities. 
Federal  law  requires  all  financial  institutions 
to  obtain,  verify,  and  record  information  that 
identifies  each  person  who  opens  an  account. 

What  this  means  for  you:  When  you  open 
an  account,  we  will  ask  for  your  name, 
address,  date  of  birth  and  other  information 
that  will  allow  usto  identify  you.  We  may 
also  ask  to  see  your  driver's  license  or -other 
identifying  documents. 

(6)  Reliance  on  another  financial 
institution.  The  CIP  may  include 
procedures  specifying  when  the  futures 
conunission  merchant  or  introducing 
broker  will  rely  on  the  performance  by 
another  financial  institution  (including 
an  affiliate)  of  any  procediues  of  its  CIP, 
with  respect  to  any  customer  of  the 
futures  commission  merchant  or 
introducing  broker  that  is  opening  an 
accoimt,  or  has  established  an  account 
or  similar  business  relationship  with  the 
other  financial  institution  to  provide  or 


engage  in  services,  dealings,  or  other 
financial  transactions,  provided  that: 

(i)  Such  reliance  is  reasonable  under 
the  circiunstances; 

(ii)  The  pther  financial  institution  is 
subject  to  a  rule  implementing  31  U.S.C. 
5318(h),  and  is  regulated  by  a  Federal 
functional  regulator;  and 

(iii)  The  other  financial  institution 
enters  into  a  contract  requiring  it  to 
certiiy  annually  to  the  futures 
commission  merchant  or  introducing 
broker  that  it  has  implemented  its  anti- 
money  laundering  program,  and  that  it 
will  perform  (or  its  agent  will  perform) 
specified  requirements  of  the  futures 
commission  merchant's  or  introducing 
broker's  CIP. 

(c)  Exemptions.  The  Commission, 
with  the  concurrence  of  the  Secretary, 
may  by  order  or  regulation  exempt  any 
futures  conunission  merchant  or 
introducing  broker  that  registers  with 
the  Commission  or  any  type  of  accoimt 
from  the  requirements  of  this  section.  In 
issuing  such  exemptions,  the 
Commission  and  the  Secretary  shall 


consider  whether  the  exemption  is 
consistent  with  the  piu-poses  of  the 
Bank  Secrecy  Act,  and  in  the  public 
interest,  and  may  consider  other 
necessary  and  appropriate  factors. 

(d)  Other  requirements  unaffected. 
Nothing  in  this  section  relieves  a  futures 
commission  merchant  or  introducing 
broker  of  its  obligation  to  comply  with 
any  other  provision  of  this  part, 
including  provisions  concerning 
information  that  must  be  obtained, 
verified,  or  maintained  in  connection 
with  any  account  or  transaction. 

Dated:  April  28,  2003. 

James  F.  Sloan, 

Director,  Financial  Crimea  Enforcement 
Network. 

Dated:  April  28,  2003. 

In  concurrence: 

Jean  A.  Webb, 

Secretary  of  the  Commodity  Futures  Trading 

Commission. 

[FR  Doc.  03-11016  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1506-AA31 

Financial  Crimes  Enforcement 
Networic;  Customer  Identification 
Programs  for  Certain  Banks  Lacking  a 
Federal  Functional  Regulator 

AGENCY:  The  Financial  Crimes 

Enforcement  Network  ("FinCEN"), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  FinCEN  is  issuing  a  proposed 
regulation  to  implement  section  326  of 
the  Uniting  and  Strengthening  America 
by  Providing  Appropriate  Tools 
Required  to  Intercept  and  Obstruct 
Terrorism  (USA  PATRIOT  ACT)  Act  of 
2001  (the  Act)  for  certain  hanks  lacking 
a  federal  functional  regulator.  The 
notice  would  extend  to  these  banks  the 
same  section  326  rules  as  apply  both  to 
banks  with  a  federal  functional  regulator 
and  to  credit  unions,  trust  companies, 
and  private  banks  lacking  a  federal 
functional  regulator. 
DATES:  Written  comments  on  the 
proposed  rule  may  be  submitted  on  or 
before  June  23,  2003. 
ADDRESSES:  Because  paper  mail  in  the 
Washington  area  may  be  subject  to 
delay,  commenters  are  encouraged  to  e- 
mail  or  fax  comments.  Comments 
should  be  sent  by  one  method  only. 

Comments  may  be  mailed  to  FinOEN, 
Section  326  Certain  Credit  Union  and 
Trust  Company  Rule  Comments,  P.O. 
Box  39,  Vienna,  VA  22183,  or  sent  to 
Internet  address 

regcomments@fincen.treas.gov  with  the 
caption  "Attention:  Section  326  for 
Certain  Banks  Rule  Comments"  in  the 
body  of  the  text.  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.  in  the  FinCEN  Reading  Room 
in  Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must    . 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  a  toU-fi-ee  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Chief  Counsel  (FinCEN), 
(703) 905-3590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Section  326  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  President  Bush 
signed  the  Act  (Pub.  L.  107-56)  into 
law.  Title  in  of  the  Act,  captioned 
"International  Money  Laimdering 
Abatement  and  Anti-terrorist  Financing 
Act  of  2001,"  adds  several  new 
provisions  to  the  Bank  Secrecy  Act 
(BSA),  31  U.S.C.  5311  et  seq.  These 
provisions  are  intended  to  facilitate  the 


prevention,  detection,  and  prosecution 
of  international  money  laimdering  and 
the  financing  of  terrorism. 

Section  326  of  the  Act  adds  a  new 
subsection  (1)  to  31  U.S.C.  5318  of  the 
BSA  that  requires  the  Secretary  to 
prescribe  regulations  "setting  forth 
minimum  standards  for  financial 
institutions  and  their  customers 
regarding  the  identity  of  the  customer 
that  shall  apply  in  connection  with  the 
opening  of  an  account  at  a  financial 
institution.  Under  section  326,  the 
regulations  must  require,  at  a  minimiun, 
financial  institutions  to  implement 
reasonable  procedures  for  (1)  verifying 
the  identity  of  any  person  seeking  to 
open  an  account,  to  the  extent 
reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identif5dng  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency.  In  prescribing 
these  regulations,  the  Secretary  is 
directed  to  take  into  consideration  the 
various  types  of  accounts  maintained  by 
various  types  of  financial  institutions, 
the  various  methods  of  opening 
accounts,  and  the  various  types  of 
identifying  information  available. 

B.  Proposed  Amendment  to  31  CFR 
103.121 

On  July  23,  2002,  FinCEN  and  the 
federal  bank  regulators  jointly  issued  a 
proposed  rule '  under  section  326 
applicable  to  banks,  as  defined  in  31 
CFR  103.11(c),  that  have  a  federal 
functional  regulator.  At  the  same  time, 
FinCEN  issued  a  proposed  rule  under 
section  326  applicable  to  credit  unions, 
private  banks,  and  trust  companies 
lacking  a  federal  functional  regulator.^ 
Elsewhere  in  today's  issue  of  Uie 
Federal  Register,  FinCEN  and  the 
federal  bank  regulators  are  adopting  a 
final  rule,  31  CFR  103.121,  based  on 
those  proposals.  The  final  rule  applies 
to  banks  with  a  federal  functional 
regulator  and  to  credit  unions,  trust 
companies,  and  private  banks  without  a 
federal  functional  regulator. 

FinCEN  beheves  that  31  CFR  103.121 
should  apply  to  all  banks  regardless  of 
their  regulator.  For  that  reason,  this 


1  See  67  FR  48290.  For  any  financial  institution 
engaged  in  financial  activities  described  in  section 
4(k]  of  the  Bank  Holding  Company  Aqt  of  1956 
(section  4(k)  institutions),  the  Secretary  is  required 
to  prescribe  the  regulations  issued  under  section 
326  jointly  with  each  of  the  Federal  bank  regulators, 
the  SEC,  and  the  CFTC  (the  Federal  functional 
regulators). 

2  See  67  FR  48299. 


notice  of  proposed  rulemaking  would 
amend  the  final  rule  to  extend  its 
application  to  all  banks  without  a 
federal  functional  regulator.  In 
particular,  the  proposal  would  amend 
31  CFR  103.121  by  revising  paragraph 
(a)(2)(ii)  to  read  "A  bank,  as  set  forth  in 
§  103.11(c),  that  does  not  have  a  Federal 
functional  regulator." ' 

The  Secretary  has  determined  that  the 
records  required  to  be  kept  by  section 
326  of  the  Act  have  a  high  degree  of 
usefulness  in  criminal,  tax,  or  regulatory 
investigations  or  proceedings,  or  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  to  protect 
against  international  terrorism. 

n.  Regulatory  Flexibility  Act 

FinCEN  certifies,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  602 
et  seq.],  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  rule  merely  extends  to  all 
banks  without  a  federal  functional 
regulator  the  customer  identification 
program  requirements  in  31  CFR 
103.121,  which  currently  apply  to  banks 
with  a  federal  functional  re^;ulator  and 
to  credit  unions,  private  banks,  and  trust 
companies  without  a  federal  functional 
regulator. 

The  customer  identification  program 
requirements  of  31  CFR  103.121  closely 
parallel  the  requirements  for  customer 
identification  programs  mandated  by 
section  326  of  the  Act.  Moreover, 
FinCEN  believes  that  banks  already 
have  implemented  prudential  business 
practices  and  anti-money  laimdering 
programs  that  involve  the  key  controls 
that  would  be  required  in  a  customer 
identification  program  under  31  CFR 
103.121.  First,  all  banks  already 
undertake  extensive  measures  to  verify 
the  identity  of  their  customers  as  a 
matter  of  good  business  practice. 

Second,  banks  are  already  required  by 
other  provisions  to  check  lists  of  known 
or  suspected  terrorists  and  should 
already  have  appropriate  compliance 
programs  in  place.  For  example,  banks 
are  prohibited  from  engaging  in 
transactions  involving  certain  foreign 
countries  or  their  nationals  under  rules 
issued  by  the  Office  of  Foreign  Assets 
Control  (OFAC).  See  31  CFR  part  500. 
Banks  should  already  have  compliance 
programs  in  place  to  ensure  that  they  do 
not  violate  OFAC  rules.  FinCEN 
understands  that  many  banks,  including 
small  banks,  have  instituted  programs  to 


^  The  amendment  will  close  a  potential  loophole 
so  that  all  similarly  situated  entities  that  are  banks 
under  the  BSA  rules  and  subject  only  to  state 
supervision  must  comply  with  31  CFR  103.121 
whether  or  not  they  fall  within  the  categories  of 
credit  unions,  private  banks,  or  trust  companies. 


25164 


^^M^k 


^Federal  Register /Vol.  68,  No.  90 /Friday,  May  9.  2003  /  Proposed  Rules 


check  other  lists  provided  to  them  by 
the  Federal  government  following  the 
events  of  September  11,  2001.  FinCEN 
believes  that  all  banks  have  access  to  a 
variety  of  resources,  such  as  computer 
software  packages,  that  enable  them  to 
check  lists  provided  by  the  Federal 
government. 

Third,  FinCEN  believes  the  provision 
in  31  CFR  103.121  that  requires  a  bank 
to  provide  adequate  notice  to  its 
customers  that  it  is  requesting 
information  to  verify  their  identity  will 
impose  minimal  costs  on  banks.  Banks 
may  elect  to  satisfy  that  requirement 
through  a  variety  of  low-cost  measures, 
such  as  by  posting  a  sign  in  the  bank's 
lobby  or  providing  any  other  form  of 
written  or  oral  notice. 

The  recordkeeping  requirements  of  31 
CFR  103.121  similarly  may  impose 
some  costs  on  banks,  if,  for  example, 
some  of  the  information  that  must  be 
maintained  as  a  consequence  of 
implementing  customer  identification 
programs  is  not  already  retained. 
FinCEN  believes  that  the  compliance 
burden,  if  any,  is  minimized  for  banks, 
including  small  banks,  because  banks 
have  the  discretion  to  design  and 
implement  appropriate  recordkeeping 
procedures,  including  allowing  banks  to 
maintain  electronic  records  in  lieu  of  (or 
in  combination  with)  paper  records. 


Finally.  FinCEN  believes  that  the 
flexibility  incorporated  into  the 
customer  identification  rules  of  31  CFR 
103.121  will  permit  each  bank  to  tailor 
its  customer  identification  program  to  fit 
its  own  size  and  needs.  In  this  regard, 
FinCEN  believes  that  expenditures 
associated  with  establishing  and 
implementing  a  customer  identification 
program  vdll  be  commensurate  with  the 
size  of  a  bank.  If  a  bank  is  small,  the 
burden  to  comply  with  the  customer 
identification  requirements  should  be 
de  minimis. 

m.  Executive  Order  12866 

Treasury  has  determined  that  this 
proposal  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866. 

Lists  of  Subiects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks,  Banking, 
Brokers,  Currency,  Foreign  banking. 
Foreign  currencies,  Gambling, 
Investigations,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  103  of  title  31  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314  and  5316-5332;  title  III, 
sees.  312,  313,  314,  319,  326,  352,  Pub  L. 
107-56,  115  Stat.  307. 

2.  Subpart  I  of  part  103  is  amended  by 
revising  paragraph  (a)(2)(ii)  of  §  103.121 
to  read  as  follows: 

§  1 03.1 21    Customer  Identification 
Programs  for  banks,  savings  associations, 
credit  unions,  and  certain  non-Federally 
regulated  banks. 

(a)*  *  * 

(2)  *   *   * 

(ii)  A  bank,  as  set  forth  in  §  103.11(c), 
that  does  not  have  a  Federal  functional 
regulator. 
***** 

Dated:  April  28,  2003. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc!  03-11015  Filed  5-8-03;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  of  the  Small  Business 
Paperwork  Relief  Task  Force 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Small  Business 
Paperwork  Relief  Task  Force  requests 
comments  on  the  attached  Draft  Report. 
In  this  Draft  Report,  the  Small  Business 
Paperwork  Relief  Task  Force  discusses 
and  makes  recommendations 
concerning  consolidated  information 
collections,  an  organized  list  of 
information  collections,  and  interactive 
electronic  systems. 
DATES:  To  ensure  consideration  of 
comments,  comments  must  be  in 
writing  and  received  by  OMB  no  later 
than  June  4,  2003. 

ADDRESSES:  Comments  on  this  Draft 
Report  should  be  addressed  to  Stanton 
D.  Anderson,  Office  of  E-Govemment 
and  Information  Technology. 

You  are  encouraged  to  submit  these 
conunents  by  facsimile  to  (202)  395- 
0342,  or  by  electronic  mail  to 
smallbiz@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanton  D.  Anderson,  Office  of 
Information  Technology  and  E- 
Govemment,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 
Telephone:  (202)  395-0346. 
SUPPLEMENTARY  INFORMATION:  Congress 
directed  the  Director  of  OMB  to  convene 
and  have  a  representative  ch&ir  a  Task 
Force  to  study  the  feasibility  of 
streamlining  requirements  with  respect 
to  small  business  concerns  regarding 
collection  of  information  and 
strengthening  dissemination  of 
information"  (44  U.S.C.  3520,  Pub.  L. 
107-198).  More  specifically,  this  Small 
Business  Paperwork  Relief  Task  Force  is 
charged  with  examining  five  ways  to 
reduce  the  information  collection 
burden  placed  by  government  on  small 
business  concerns.  They  are: 

1.  Examine  the  feasibility  and 
desirability  of  requiring  the 
consolidation  of  information  collection 
requirements  within  and  across  Federal 
agencies  and  programs,  and  identify 
ways  of  doing  so. 

2.  Examine  the  feasibility  and  benefits 
to  small  businesses  of  having  OMB 
publish  a  list  of  data  collections 
organized  in  a  manner  by  which  they 
can  more  easily  identify  requirements 
with  which  they  are  expected  to 
comply. 


3.  Examine  the  savings  and  develop 
recommendations  for  implementing 
electronic  submissions  of  information  to 
the  Federal  government  with  immediate 
feedback  to  the  submitter. 

4.  Make  recommendations  to  improve 
the  electronic  dissemination  of 
information  collected  under  Federal 
requirements. 

5.  Recommend  a  plan  to  develop  an 
interactive  Government-wide  Internet 
program  to  identify  applicable 
collections  and  facilitate  compliance. 

While  carrying  out  its  work,  the  Small 
Business  Paperwork  Relief  Task  Force  is 
asked  to  consider  opportunities  for  the 
coordination  of  Federal  and  State 
reporting  requirements,  and 
coordination  among  individuals  who 
have  been  designated  as  the  small 
business  "point  of  contact"  in  their 
agencies. 

The  Small  Business  Paperwork  Relief 
Task  Force  is  required  to  submit  a  report 
of  its  findings  on  the  first  three  issues 
no  later  than  one  year  after  enactment, 
or  June  28,  2003.  A  second  report  on  the 
final  two  issues  is  required  no  later  than 
two  years  after  enactment,  or  June  28, 
2004.  Both  reports  must  be  submitted  to 
the  Director  of  OMB;  the  Small  Business 
and  Agriculture  Regulatory  Enforcement 
Ombudsman;  and  the  Senate 
Committees  on  Governmental  Affairs 
and  Small  Business  and 
Entrepreneurship;  and,  the  House 
Committees  on  Government  Reform  and 
Small  Business. 

The  Director  of  OMB  appointed  Dr. 
John  D.  Graham,  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  and  Mr.  Mark  A.  Forman, 
Administrator  for  E-Govemment  and 
Information  Technology,  to  co-chair  the 
Small  Business  Paperwork  Relief  Task 
Force. 

The  Act  specifies  the  following 
agencies  to  be  represented  on  the 
SBPRA  Task  Force:  Department  of  Labor 
(including  the  Bureau  of  Labor 
Statistics,  and  the  Occupational  Safety 
and  Health  Administration); 
Environmental  Protection  Agency; 
Department  of  Transportation;  Office  of 
Advocacy  of  the  Small  Business 
Administration;  Internal  Revenue 
Service;  Department  of  Health  and 
Human  Services  (including  the  Centers 
for  Medicare  and  Medicaid  Services); 
Department  of  Agriculture;  Department 
of  Interior;  the  General  Services 
Administration;  and  two  other 
participants  to  be  selected  by  the 
Director  of  OMB  (who  are  the 
Department  of  Commerce  and 
additional  representatives  from  the 
Small  Business  Administration). 

The  Small  Business  Paperwork  Relief 
Task  Force  is  now  seeking  input  from 


all  interested  parties  concerning  the 
findings  and  recommendations 
contained  in  this  draft  report.  All 
comments  will  be  considered  and  may 
result  in  modifications  to  the  final 
report.  A  simimary  of  the  public 
comments  with  responses  of  the  Task 
Force  will  be  attached  to  the  final 
report. 

John  D.  Graham, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

Mark  Forman, 

Administrator  for  E-Govemment  and 
Information  Technology. 

Draft  Report  of  the  Small  Business 
Paperwork  Relief  Task  Force 

Introduction:  The  Problem  of  Paperwork 
Burden  for  Small  Businesses 

This  is  the  first  report  of  the  Task 
Force  created  under  the  Small  Business 
Paperwork  Relief  Act  of  2002  (SBPRA).' 
It  contains  findings  and 
recommendations  intended  to  reduce 
the  burden  imposed  on  small  businesses 
by  Government  paperwork  information 
collection  requirements. 

What  Is  a  "Small  Business"  and  Why 
Does  the  Law  Focus  on  the  Small 
Business  Community? 

For  the  purposes  of  SBPRA,  "the  term 
'small  business  concern'  has  the 
meaning  given  xinder  section  3  of  the 
Small  Business  Act  (15  U.S.C.  632)." 
This  definition  includes  any  firm  that  is 
"independently  owned  and  operated" 
and  is  "not  dominant  in  its  field  of 
operation".  The  Small  Business 
Administration  (SBA)  has  developed 
size  standards  to  carry  out  the  purposes 
of  the  Small  Business  Act  and  those  size 
standards  can  be  found  in  the  Code  of 
Federal  Regulations,  13  CFR  121.201.2  jf 
an  industry  is  not  specified  in  the 
regulation,  the  default  is  (a)  500  or  fewer 
employees,  or  (b)  $6  million  or  less  in 
receipts. 

While  SBPRA  applies  to  all  small 
businesses,  the  Act  further  specifies  that 
agencies  make  efforts  to  "reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  25 
employees." 

Small  businesses  have  always  been 
the  backbone  of  our  economy.  They 
represent  99.7%  of  all  employers.  Of  the 
Nation's  22.4  million  businesses,  only 
17,000  are  large  (with  more  than  500 
employees).  That  leaves  a  total  of  about 
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'  44  U.S.C.  3520,  Public  Law  107-198,  references 
at  Appendix  1. 

^  For  more  information,  visit  http://www.sba.gov/ 
size/. 


22.4  million  small  businesses. ^  Within 
this  community,  90%  have  fewer  than 
20  employees.'*  Given  the  enormous 
collective  impact  that  the  smallest 
businesses  have  on  our  Nation's  overall 
economy,  it  is  vital  that  government  do 
all  it  can  to  create  the  climate  they  need 
to  thrive. 

What  Is  the  Government's  Paperwork 
Burden  and  How  Heavily  Does  It  Impact 
Small  Businesses? 

The  term  "paperwork"  refers  to  the 
traditional  method  for  collecting 
information,  paper  forms.  However, 
SBPRA  applies  to  any  information 
collection,  including  those  via  the 
Internet,  telephone,  or  other  medium. 
SBPRA  uses  the  broad  definition  for 
"collection  of  information"  in  section 
3502  of  the  Paperwork  Reduction  Act  of 


1995  (PRA).  It  means  "obtaining, 
causing  to  be  obtained,  soliciting,  or 
requiring  the  disclosure  to  third  parties 
or  the  piiblic,  of  facts  or  opinions  by  or 
for  an  agency,  regardless  of  form  or 
format,  calling  for  either — 

•  Answers  to  identical  questions 
posed  to,  or  identical  reporting  or 
recordkeeping  requirements  imposed 
on,  ten  or  more  persons,  other  than 
agencies,  instrumentalities,  or 
employees  of  the  United  States;  or, 

•  Answers  to  questions  posed  to 
agencies,  instrumentalities,  or 
employees  of  the  United  States  which 
are  to  be  used  for  general  statistical 
purposes." 

Burden  is  also  defined  in  the  PRA.  It 
goes  beyond  the  effort  required  to 
complete  a  form  and  includes  "time, 
effort  or  financial  resources  expended 


by  persons  to  generate,  maintain,  or 
provide  information  to  or  for  a  Federal 
agency,  including  the  resources 
expended  for — 

1.  Reviewing  instructions; 

2.  Acquiring,  installing,  and  utilizing 
technology  and  systems; 

3.  Adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements; 

4.  Searching  data  sources; 

5.  Completing  and  reviewing  the 
collection  of  information;  and 

6.  Transmitting  or  otherwise 
disclosing  the  information." 

Government  agencies  must  collect 
information  from  the  public  to 
administer  important  programs  and 
fulfill  their  intended  missions. 


Purpose  of  government  collection 

Examples 

To  obtain  or  retain  a  t)er>efit  for  the  business  

License  and  permit  applications. 

To  demonstrate  compliance  witti  regulations 

Recordkeeping  requirements 

Water  disctiarge  monitoring  reports. 
Inspection  records. 

For  statistical  purposes  or  rule  development 

Industry  surveys. 
Nutrition  lat)els. 

For  use  t)y  ttiird  parties  

The  Office  of  Management  and  Budget 
(OMB)  is  responsible  for  reviewing  and 
approving  information  collections.  The 
Federal  government  alone  now  has  over 
8,000  separate  information  collection 
requests  authorized  by  OMB.  These 
OMB  approved  information  collections 
fall  into  three  categories. 

•  38.4%  are  mandatory  where  failure 
to  provide  the  information  required  can 
result  in  civil,  even  criminal,  sanctions; 

•  39.7%  are  required  to  obtain  or 
retain  some  kind  of  benefit  for  the 
respondent;  and, 

•*  21.9%  are  volimtary  where  a 
response  is  entirely  discretionary  and 
has  no  direct  effect  on  any  benefit  or 
privilege  for  the  respondent.^ 

This  report  focuses  on  the  first  two 
categories,  which  generally  evolve  from 
regulations.  It  is  important  to  note  that 
agencies  generally  collect,  or  require 
those  regulated  to  keep  records,  as  part 
of  their  regulatory  provisions.  The 
information-related  provisions  are 
designed  to  help  the  agency  ensure 
compliance  wiUi  the  rule.  For  example. 


EPA  requires  certain  businesses  to 
monitor  and  keep  records  of  pollutants 
to  ensure  that  certain  emission 
thresholds  are  not  exceeded.  The 
substance  (and  primary  cost)  of  such  a 
rule  is  the  action  the  businesses  must 
take  to  reduce  their  pollution  emissions. 
The  recordkeeping  is  a  secondary 
requirement,  although  it  may  be  a 
significant  one.  Consequently,  when 
considering  reductions  of  paperwork 
burden  on  small  businesses,  we  must 
also  take  into  accoimt  the  regulatory 
provisions  that  the  reporting  or 
recordkeeping  are  meant  to  support.  It 
would  be  misleading  to  focus  attention 
only  on  information  collection  burdens 
without  making  clear  this  connection 
with  the  related  substantive  regulatory 
provisions. 

OMB  estimates  the  cost  to  provide 
data  required  by  all  approved 
information  collection  requests  in  Fiscal 
Year  2002  was  8  billion  hours  and  $140 
billion.^  OMB's  estimates  reflect  data 
provided  by  the  collecting  agencies,  and 
may  understate  the  actual  burden 


imposed  on  the  public.  Further, 
information  collections  are  only  part  of 
the  full  impact  of  the  Federal  regulatory 
process.  According  to  a  2001  report, 
"The  Impact  of  Regulatory  Costs  on 
Small  Firms"  by  W.  Mark  Grain  and 
Thomas  D.  Hopkins,  the  total  costs  of 
federal  regulations  were  estimated  to  be 
$843  billion  in  2000,  or  8  percent  of  the 
U.S.  Gross  Domestic  Product.^  Of  these 
costs,  $497  billion  fell  on  business  and 
$346  billion  fell  on  consumers  or  other 
governments.® 

Government  places, a  heavy  and 
expensive  reporting  and  recordkeeping 
burden  on  all  businesses,  which  is  most 
keenly  felt  in  the  smallest  firms. 
Additionally,  small  businesses  bear  a 
disproportionate  share  of  the  total 
regulatory  burden.^  For  firms  employing 
fewer  than  20  employees,  the  aimual 
regulatory  burden  is  $6,975  per 
employee — nearly  60  percent  more  than 
that  for  firms  with  more  than  500 
employees,  at  $4,463. i°  Table  1 
provides  a  comparison  by  sector. 


'  SBA  Office  of  Advocacy  Web  site,  Small 
Business  by  the  Numbers,  at  http://www.sba.gov/ 
advo. 

*  W.  Mark  Grain  &  Thomas  D.  Hopkins,  "The 
Impact  of  Regulatory  Costs  on  Small  Firms",  Report 
to  the  Small  Business  Administration,  RFT  No. 
SBAHQ-<X)-R-0027  (2001).  at  2.  The  opinions  and 
recommendations  of  the  authors  of  this  study  do 


not  necessarily  reflect  official  policies  of  the  SBA 
or  other  agencies  of  the  U.S.  government.  For  more 
information,  write  to  the  Office  of  Advocacy  at  409 
Third  Street  SW.,  Washington,  DC  20416.  or  visit 
the  office's  Internet  site  at  http://www.slxi.gov/advo. 
'  The  Office  of  Information  and  Regulatory  A&irs 
Reports  Management  System,  February  2003. 


'  Id.  Dollar  cost  figures  do  not  include  the  cost 
represented  by  the  hour  burden  reported. 
^Crain  &  Hopkins,  at  1. 
■Grain  &  Hopkins,  at  25. 
"Grain  &  Hopkins,  at  2. 
'oCrain  &  Hopkins,  at  3. 
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Table.- 

—The  Incidence  of  Federal  Reguu^tions  by  Firm  Size,  All  Business  Sectors* 

Type  of  mgiitation 

Allfimis 

Cost  per  employee  for  firms  yvitfi: 

<20 
employees 

20-499 
employees 

500  + 
employees 

AJI  Federal  Regulations  

$4,722 

1.213 

2,065 

779 

665 

$6,975 

3,328 

1.616 

829 

1.202 

$4,319 

1,173 

1.648 

873 

625 

$4,463 

717 

Environmental  

Economic  

2,485 
698 
562 

Workplace 

Tax  Compliance 

*  Note  to  TaWe  1:  These  aggregate  cost  data  use  employment  shares  to  weight  the  respective  busihess  sectors.  The  estimates  are  for  2000 
and  are  denominated  in  2000  dollars. 
Source:  The  Impact  of  Regulatory  Costs  on  Small  Fimns,  an  Advocacy-funded  study  by  W.  Mark  Grain  and  Thomas  D  Hopkins 


In  a  December,  2001 ,  small  business 
poll  conducted  by  the  National 
Federation  of  Independent  Business 
(NFIB).  respondents  shared  their 
perspectives  on  the  impacts  of  the 
regulatory  workload  on  their  farms. 
When  asked  "is  government  regulation 
a  very  serious,  somewhat  serious,  not 
too  serious,  or  not  at  all  serious  problem 
for  your  business."  nearly  half,  or  43.6 
percent,  answered  "very  serious"  or 
"somewhat  serious."^'  When  asked 
"which  level  of  government  creates  the 
most  serious  regulatory  problems  for 
you."  49  percent  chose  the  Federal 
government.  35  percent  State 
government  and  13  percent  local 
government.  12 

When  asked  "What  is  the  single 
greatest  problem  created  for  your 
business  by  government  regulation."  the 
largest  percentage  of  small  businesses  in 
three  size  groups  singled  out  extra 
paperwork,  with  the  number  of  votes 
increasing  as  the  number  of  employees 
decreased.  13  The  second  most 
frequently  selected  problems,  sharing  an 
equal  nimiber  of  votes,  were:  (1) 
difficulty  understanding  what  (a 
business  must  do)  to  comply,  and  (2) 
dollars  spent  to  comply,  i*  This  poll 
supports  the  conclusion  that  SBPRA 
focuses  on  issues  of  importance  to  small 
business  concerns. 

Several  factors  contribute  to  the 
diffic\ilty  small  businesses  experience 
when  trying  to  find  out  what  they  must 
do  to  comply  with  regulations  and 
related  information  collections: 


"  Coping  with  Regulation,  NFIB  National  Small 
Business  Poll,  Volume  1,  Issue  5  (2001),  ISSN- 
1534-8326,  at  9.  The  poll  is  available  fof  viewing 
at  http://www.nfib.coai. 


Volume — It  is  well  known  that  the 
Code  of  Federal  Regulations  (CFR) 
continues  to  expand  despite  efforts  to 
curtail  further  growth.  The  CFR  grew 
from  71.000  pages  in  1975  to  135.000 
pages  in  1998.  Annually,  there  are  more 
than  4.000  regulatory  changes 
introduced  by  the  Federal  government 
alone.  Businesses  must  find  ways  to 
navigate  the  maze  of  requirements  to 
identify  the  rules  and  information 
collections  that  apply  to  them. 

Multi-Jurisdictional  System — 
Businesses  are  regulated  by  numerous 
agencies  at  Federal.  State  and  local 
levels,  all  imposing  separate 
requirements  on  individual 
businesses — adding  to  the  confusion 
and  time  needed  to  become  compliant. 
For  example,  for  the  trucking  industry, 
there  are  over  40  information  collection 
requirements  from  11  federal  entities 
and  at  least  5  standardized  transactions 
imposed  by  every  state. 

Complexity— Many  of  the  laws  and 
regulations  are  extremely  complex  and 
difficult  to  understand,  causing 
businesses  to  spend  additional  money 
hiring  service  providers  such  as 
attorneys,  accoimtants,  and  permit 
agents.  Paying  taxes,  acquiring  licenses 
and  permits,  and  managing  employees 
are  reportedly  the  three  most 
burdensome  areas  of  laws  and 
regulations  affecting  businesses, 
particularly  for  the  most  regidated 
industries  {e.g.,  transportation,  food, 
chemicals,  auto,  and  health  care). 

Inaccessibility — Currently,  businesses 
must  search  through  multiple  sources  of 


2W. 
'Id. 


information,  such  as  the  Federal 
Register,  Federal/State/local  agency  and 
trade  Web  sites,  and  trade  publications 
to  try  to  locate  all  the  rules  and 
regulations  that  affect  them.  They  may 
also  learn  of  requirements  through  the 
media,  at  professional  conferences  and 
from  other  business  persons.  Not  aU 
sources  are  accessible  24/7.  and  many 
remain  informational  only,  without  the 
kind  of  compliance  assistance  many 
small  businesses  need. 

Two  Perspectives  on  the  Regulatory 
Information 

Regulatory  agencies  and  small 
businesses  have  different  perspectives 
on  information  collections  associated 
with  regulations.  Understandably  the 
regulator  views  the  information  biu-den 
from  the  perspective  of  its  role  in 
meeting  the  goals  of  each  specific 
regulation,  e.g.,  cleaner  air,  safer 
automobiles  or  workplaces,  sounder 
financial  practices.  This  burden  is  seen 
as  part  of  the  costs  of  regulatory 
compliance  and  is  borne  by  small 
business  and  others  who  must  comply. 
The  analytical  framework  for  reviewing 
the  biuden  revolves  around  the 
regulation — can  it  be  harmonized  with 
other  agency  regulations,  or  do  the 
societal  benefits  justify  the  societal 
costs,  including  the  costs  of  paperwork 
and  compliance  efforts?  The  following 
chart  depicts  the  regidator-centered 
point  of  views.  In  this  case,  reduction  in 
burden  focuses  on  individual 
regulations  a,  b,  c,  1,  2,  and  3. 


'*  Id.  It  is  not  clear  whether  the  difficulty  in 
understanding  how  to  comply  referred  to 
compliance  reporting,  compliance  with  the 
substantive  regulatory  standards,  or  both. 
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The  Regulatory  Information  Demand  Chain 


An  alternative  way  of  analyzing  the 
regulatory  burden  is  from  the 
perspective  of  the  information  supplier, 
i.e.,  the  regulated  businesses.  A 
customer-driven  government  would 
analyze  the  regulatory  burden  from  the 
point  of  view  of  specific  businesses  or. 


more  practically,  from  the  point  of  view 
of  clusters  of  "regulated"  communities, 
and  find  ways  to  streamline  and 
Jiarmonize  regulatory  information 
collected  from  these  clusters.  The 
graphic  below  shows  the  environment 
from  the  information  provider  point  of 


view.  In  this  case,  burden  reduction 
focuses  on  clusters  of  regulatory 
requirements  from  all  Federal,  State, 
and  local  governments  that  affect  a 
particiUar  regulatory  community. 


Small  Business  Regulatory  Information  Supply  Chain 


Background:  Efforts  To  Address  the 
Problem 

What  Prior  Efforts  Have  Been  Made  To 
Address  the  Information  Collection 
Burden? 

Federal  Reports  Act  of  1942 

The  Federal  Reports  Act  of  1942  's-'* 
gave  OMB's  predecessor  agency,  the 
Bureau  of  the  Budget,  the  authority  to 
approve  federal  information  collections. 
OMB's  Division  of  Statistical  Standards 
was  given  responsibility  for  approving 
Federal  forms.  After  World  War  11,  the 
Division  concentrated  mostly  on 
increasing  the  use  of  statistical  sampling 


and  other  techniques  to  reduce  the  costs 
of  Federal  information  collections. 

Paperwork  Reduction  Act  of  1980 

Congress  first  passed  the  Paperwork 
Reduction  Act  CPRA)  in  1980.19  jhe 
PRA  eliminated  the  exemptions  granted 
under  the  FRA  to  the  Internal  Revenue 
Service,  bank  regulatory  agencies,  and 
independent  regulatory  commissions.  It 
also  made  clear  that  OMB  would 
approve  all  Federal  information 
collections,  including  recordkeeping 
and  reporting  requirements  contained  in 
regulations. 


The  PRA  also  added  a  "bottom  up" 
component  to  paperwork  review;  each 
agency  is  required  to  perform  an 
internal  review  of  each  information 
collection  request  before  submitting  it  to 
OMB  for  approval.  The  PRA  also 
requires  public  notice  and  the 
opportunity  for  public  comment  on 
proposed  information  collections. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  of 
1980  2°  recognized  that  small  entities 
may  be  less  able  to  manage  the  burdens 
imposed  by  Federal  regulation,  or  even 
unable  to  achieve  compliance,  than 


>»Pub.L.  96-511. 
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An  alternative  way  of  analyzing  the 
regulatory  burden  is  from  the 
perspective  of  the  information  supplier, 
i.e.,  the  regulated  businesses.  A 
customer-driven  government  would 
analyze  the  regulatory  burden  from  the 
point  of  view  of  specific  businesses  or. 


more  practically,  from  the  point  of  view 
of  clusters  of  "regulated"  communities, 
and  find  ways  to  streamline  and 
harmonize  regulatory  information 
collected  from  these  clusters.  The 
graphic  below  shows  the  environment 
from  the  information  provider  point  of 


view.  In  this  case,  burden  reduction 
focuses  on  clusters  of  regulatory 
requirements  from  all  Federal,  State, 
and  local  governments  that  affect  a 
particular  regulatory  community. 
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Background:  Efforts  To  Address  the 
Problem 

What  Prior  Efforts  Have  Been  Made  To 
Address  the  Information  Collection 
Burden? 

Federal  Fjiports  Act  of  1942 

The  Federal  Reports  Act  of  1942  '"^  '« 
gave  OMB's  predecessor  agency,  the 
Bureau  of  the  Budget,  the  authority  to 
approve  federal  information  collections. 
OMB's  Division  of  Statistical  Standards 
was  given  responsibility  for  approving 
Federal  forms.  After  World  War  II,  the 
Division  concentrated  mostly  on 
increasing  the  use  of  statistical  sampling 


and  other  techniques  to  reduce  the  costs 
of  Federal  information  collections. 

Paperwork  Reduction  Act  of  1980 

Congress  first  passed  the  Paperwork 
Reduction  Act  (PRA)  in  1980.13  jhe 
PRA  eliminated  the  exemptions  granted 
under  the  FRA  to  the  Internal  Revenue 
Service,  bank  regulatory  agencies,  and 
independent  regulatory  commissions.  It 
also  made  clear  that  OMB  would 
approve  all  Federal  information 
collections,  including  recordkeeping 
and  reporting  requirements  contained  in 
regulations. 


Stats,  and 

local 
Agencies 


The  PRA  also  added  a  "bottom  up" 
component  to  paperwork  review;  each 
agency  is  required  to  perform  an 
internal  review  of  each  information 
collection  request  before  submitting  it  to 
OMB  for  approval.  The  PRA  also 
requires  public  notice  and  the 
opportunity  for  public  comment  on 
proposed  information  collections. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  of 
1980  2"  recognized  that  small  entities 
may  be  less  able  to  manage  the  burdens 
imposed  by  Federal  regulation,  or  even 
unable  to  achieve  compliance,  than 


'sPub.L.  96-511. 


20  Pub.  L.  96-354. 


25170 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


large  entities.  The  RFA  requires 
agencies  to  specifically  examine  the 
effects  on  small  businesses  of  rules 
under  consideration,  to  involve  small 
businesses  in  the  rulemaking  process, 
and  to  consider  alternatives  that  will 
reduce  the  costs  imposed  or  increase  the 
benefits  to  small  businesses. 

Paperwork  Reduction  Act  of  1995 

In  1995,  Congress  amended  the  PRA 
to  emphasize,  clarify,  and  reaffirm 
several  purposes  of  the  original  PRA, 
specifically  that — 

•  The  PRA  applies  to  all  Federal 
government-sponsored  collections  of 
information,  including  those  that  do  not 
require  submission  of  information 
directly  to  a  Federal  agency  (e.g.,  third- 
party  reporting  requirement,  Federal- 
sponsored  academic  research); 

•  That  the  fundamental  purpose  of 
the  PRA  is  to  minimize  the  burden 
imposed  by  Federal  paperwork  on  the 
public:  and 

•  That  each  Federal  agency  is 
responsible  for  minimizing  its 
paperwork  burden  and  fostering 
paperwork  reduction. 

In  addition,  the  1995  PRA  set  a 
government- wide  goal  of  a  5%  annued 
reduction  in  paperwork  burden  and 
assigned  responsibility  for  agency 
review  of  information  collections  to  the 
agency  Chief  Information  Officer. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

In  1996,  Congress  amended  the  RFA 
and  strengthened  its  protection  for  small 
entities.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  ^i 
(SBREFA)  subjected  agency  RFA 
determinations  to  judicial  review, 
subjected  agency  actions  with  large 
impacts  on  the  economy  as  a  whole  or 
a  specific  sector  of  the  economy  to 
congressional  review,  and  required 
agencies  to  provide  additional 
compliance  assistance  to  small  entities. 
In  addition,  SBREFA  required  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
Environmental  Protection  Agency  (EPA) 
-to  convene  a  panel  of  agency  employees, 
SBA's  Office  of  Advocacy,  and  OMB  to 
solicit  advice  from  small  businesses 
before  the  agency  issues  a  proposed  rule 
that  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Government  Paperwork  Elimination 
Act  of  1998 

The  Government  Paperwork 
Elimination  Act  of  1998  ^2  requires 


^2>  Pub.  L.  104-121. 

"Pub.  L.  105-277,  Title  XVn,  112  Stal.  2681- 
749. 


Federal  agencies,  by  October  21,  2003, 
to  allow  individuals  or  entities  that  deal 
with  the  agencies  the  option  to  submit 
information  or  transact  with  the  agency 
electronically,  when  practicable,  and  to 
maintain  records  electronically,  when 
practicable. 

How  Does  the  SmaU  Business 
Paperwork  Relief  Act  Add  to  These 
Prior  Efforts? 

SBPRA  was  enacted  in  June  of  2002 
in  a  further  effort  to  help  reduce  the 
burden  of  paperwork  on  small 
businesses.  It  requires  the  Federal 
government  to  (1)  publish  an  annual  list 
of  the  compliance  assistance  resources 
available  to  small  businesses,  (2) 
establish  a  single  point  of  contact  within 
agencies  to  interact  with  small 
businesses,  and  (3)  establish  an 
interagency  Task  Force  to  study  and 
recommend  additional  means  of 
reducing  the  burden.  This  report 
addresses  activities  of  the  Small 
Business  Paperwork  Relief  Task  Force. 

The  Small  Business  Paperwork  Relief 
Task  Force 

What  Specific  Functions  Are  Assigned 
to  the  Task  Force? 

SBPRA  requires  the  Director  of  OMB 
to  convene  and  chair  a  Task  Force  "to 
study  the  feasibility  of  streamlining 
requirements  with  respect  to  small 
business  concerns  regarding  collection 
of  information  and  strengthening 
dissemination  of  information."  More 
specifically,  the  Small  Business 
Paperwork  Relief  Task  Force  is  charged 
with  examining  five  ways  to  reduce  the 
information  collection  burden  placed  by 
government  on  small  business  concerns. 
They  are: 

1.  Examine  the  feasibility  and 
desirability  of  requiring  the 
consolidation  of  information  collection 
requirements  within  and  across  Federal 
agencies  and  programs,  and  identify 
ways  of  doing  so. 

2.  Examine  the  feasibility  and  benefits 
to  small  businesses  of  having  OMB 
publish  a  list  of  data  collections 
organized  in  a  maimer  by  which  they 
can  more  easily  identify  requirements 
with  which  they  are  expected  to 
comply. 

3.  Examine  the  savings  and  develop 
recommendations  for  implementing 
electronic  submissions  of  information  to 
the  Federal  government  with  immediate 
feedback  to  the  submitter. 

4.  Make  recommendations  to  improve 
the  electronic  dissemination  of 
information  collected  under  Federal 
requirements. 

5.  Recommend  a  plan  to  develop  an 
Interactive  Government-wide  Internet 


program  to  identify  applicable 
collections  and  facilitate  compliance. 

While  carrying  out  its  work,  the  Small 
Business  Paperwork  Relief  Task  Force  is 
asked  to  consider  opportimities  for  the 
coordination  of  Federal  and  State 
reporting  requirements,  and 
coordination  among  individuals  who 
have  been  designated  as  the  small 
business  "point  of  contact"  in  their 
agencies. 

The  Task  Force  is  required  to  submit 
a  report  of  its  findings  on  the  first  three 
questions  no  later  than  one  year  after 
enactment,  or  June  28,  2003.  A  second 
report  on  the  final  two  questions  is 
required  no  later  than  two  years  after 
enactment,  or  June  28,  2004.  Both 
reports  must  be  submitted  to — 

•  The  Director  of  OMB: 

•  The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
designated  uinder  section  30(b)  of  the 
SmaU  Business  Act  (15  U.S.C.  657(b)); 
and, 

•  The  chairpersons  and  ranking 
minority  members  of: 

— The  Senate  Committees  on 
Governmental  Affairs  and  Small 
Business  and  Entrepreneuirship:  and, 

— The  House  Committees  on 
Government  Reform  and  Small 
Business. 

Which  Agencies  Are  Represented  and 
Who  Are  the  Small  Business  Paperwork 
Relief  Task  Force  Members? 

Mitchell  D.  Daniels,  the  Director  of 
OMB,  appointed  Dr.  John  D.  Graham, 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs,  and 
Mark  A.  Forman,  Associate  Director  for 
Information  Technology  and  E- 
Govemment,  to  co-chair  the  Small 
Business  Paperwork  Relief  Task  Force. 
Dr.  Graham  is  responsible  for 
administering  the  Paperwork  Reduction 
Act  and  for  overseeing  the  Federal 
regulatory  process.  Mr.  Forman  is 
responsible  for  overseeing  the 
government-wide,  cross-agency  E- 
Govemment  initiative,  including  a 
Govemment-to-Business  Portfolio  of 
projects.  Thus,  both  organizations  are 
equally  vested  in  the  Task  Force  agenda. 

The  Act  specifies  the  following 
agencies  to  be  represented  on  the  Task 
Force: 

•  Department  of  Labor  (including  the 
Bureau  of  Labor  Statistics,  and  the 
Occupational  Safety  and  Health 
Administration): 

•  Environmental  Protection  Agency; 

•  Department  of  Transportation; 

•  Office  of  Advocacy  of  the  Small 
Business  Administration; 

•  Internal  Revenue  Service; 

•  Department  of  Health  and  Human 
Services  (including  the  Centers  for 
Medicare  and  Medicaid  Services); 
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•  Department  of  Agriculture: 

•  Department  of  Interior; 

•  General  Services  Administration; 

•  Two  other  participants  to  be 
selected  by  the  Director  of  OMB  (the 
Department  of  Commerce  and 
additional  representation  from  the 
Small  Business  Administration  were 
chosen). 

The  Small  Business  Paperwork  Relief 
Task  Force  members  are  listed  by  name 
at  Appendix  2.  A  list  of  other 
participating  staff  is  included  at 
Appendix  3. 

What  Are  the  Goals,  Objectives,  and 
Operating  Principles? 

Goal:  Identify  effective,  realistic  ways 
to  reduce  the  burden  on  small 
businesses  by  making  it  easier  to  find, 
imderstand,  and  comply  with 
government  information  collection 
requirements. 

Objective  1 :  Recommend  actions  that 
can  make  it  easier  for  small  businesses 
to  find  out  what  information  collections 
apply  to  them  from  individual  Federal 
agencies,  across  all  Federal  agencies, 
and  from  Stat6  and  Local  governments, 
where  practicable. 

Objective  2:  Recommend  actions  that 
can  reduce  the  difficulty,  frequency, 
redundancy  and  expense  of  compliance 
for  small  businesses. 

Objective  3:  Recommend  actions  that 
will  help  small  businesses  imderstand 
why  information  is  being  collected  and 
how  it  benefits  them. 

Operating  Principles 

•  Recommendations  should  be 
consistent  with  principles  of  the 
President's  Management  Agenda: 

•  Citizen-centered,  not  bureaucracy- 
centered. 

•  Benefits  to  small  businesses  must 
take  precedence  over  benefits  to 
government. 

•  Results-oriented.  Success  should  be 
measured  by  benefits  that  are 
demonstrable. 

•  Market-based,  actively  promoting 
innovation. 

•  Recommendations  must  be 
technicaUy  feasible. 

•  Recommendations  should  be 
supportable  within  existing  government 
agencies  and  management  structures. 

•  Recommendations  must  be 
achievable  given  existing  Agency 
resources,  or  sufficient  case  must  be 
made  to  support  additional  costs. 

•  Recommendations  should  address 
both  short  term  and  long  term  remedies. 

•  Recommendations  should  leverage 
and  build  on  efforts  underway  that 
address  the  Task  Force's  goals. 

•  Recommendations  should  be 
consistent  with  lessons  learned  and 
based  on.  best  practices  from  past  efforts. 


In  developing  its  recommendations, 
the  Small  Business  Paperwork  Relief 
Task  Force  made  the  assumption  that 
Federal  agencies  are  in  compliance  with 
existing  legislative  requirements  that 
address  paperwork  burden,  including: 
the  Paperwork  Reduction  Act  of  1980 
and  1995,  the  Regulatory  Flexibility  Act 
of  1995,  and  the  Small  Business 
Regulatory  Flexibility  Act  of  1996.  The 
Task  Force  recommendations  are 
intended  to  build  upon,  rather  than 
duplicate,  the  efforts  required  by  these 
statutes.  In  addition,  the  Task  Force 
assumed  that  Federal  agencies  collect 
the  minimum  information  necessary  to 
fulfill  statutory  or  programmatic 
responsibilities,  consistent  with  the 
Paperwork  Reduction  Act.  The 
recommendations  concentrate  on  ways 
to  minimize  the  burden  associated  with 
existing  requirements,  rather  than 
eliminate  requirements. 

What  Methods  Did  the  Task  Force  Use 
To  E)erive  Its  Recommendations? 

The  Small  Business  Paperwork  Relief 
Task  Force  began  its  work  with  a 
meeting  of  the  full  membership  to 
develop  a  common  understanding  of  the 
law,  project  goals,  scope,  roles  and 
responsibilities,  resource  requirements, 
strategy,  timeline  and  deliverables.  A 
professionally  facilitated  brainstorming 
session  followed,  during  which 
members  began  looking  at  the  three 
major  tasks  for  the  2003  report. 

After  the  initial  meeting  the  Task 
Force  divided  into  three  subcommittees 
to  examine  the  three  questions  in  greater 
detail.  Additional  staff  experts  from  the 
agencies  joined  the  effort.  The 
subcommittees  used  methods  such  as: 

•  Assigning  specific  questions  to 
experts  for  research; 

•  In-person  and  virtual  brainstorming 
vdth  a  wider  group  of  experts; 

•  Inventorying  and  investigating 
activities  and  projects  already 
imderway; 

•  Studying  best  practices  and  lessons 
learned  from  prior/current  activities; 
and 

•  Studying  the  residts  of  public 
outreach  conducted  by  the  Small 
Business  Administration's  (SBA)  Office 
of  Advocacy  and  other  reference 
material  intended  to  provide  input  from 
the  business  community  and  other 
stakeholders. 

The  subcommittee  members  and  staff 
experts  worked  together  to  develop 
findings  and  recommendations.  The 
initial  drafts  were  reviewed,  modffied, 
and  finally  adopted  by  the 
subcommittees,  then  presented  to  the 
full  Task  Force  for  consideration.  Again 
the  material  was  reviewed,  modified 


and  adopted  for  publication  in  the 
Federal  Register. 

At  the  request  of  the  Small  Business 
Paperwork  Relief  Task  Force,  SBA's 
Office  of  Advocacy  held  a  public 
meeting  on  March  4,  2003,  to  solicit  the 
views  of  interested  persons  regarding 
SBPRA.  The  Chief  Counsel  for 
Advocacy  convened  the  meeting  both  in 
his  Advocacy  role,  and  as  a  Teisk  Force 
member.  Following  the  meeting,  written 
input  was  accepted,  including  the 
results  of  two  siuveys  conducted  about 
SBPRA  by  the  U.S.  Chamber  of 
Commerce  and  the  National  Federation 
of  Independent  Business.  The  Office  of 
Advocacy  published  the  written 
proceedings  of  its  outreach  activities 
which  is  included  at  Appendix  4. 

The  Small  Business  Paperwork  Relief 
Task  Force  is  now  seeking  input  from 
all  interested  parties  concerning  the 
findings  and  recommendations 
contained  in  this  draft  report.  All 
comments  will  be  considered  and  may 
result  in  modifications  to  the  final 
report.  A  summary  of  the  public 
comments  with  responses  of  the  Task 
Force  will  be  attached  to  the  final 
report. 

Findings  and  Recommendations 

Task  #1:  Consolidated  Information 
Collections  (See,  44  U.S.C.  352D{c)(l)) 

Problem  Statement 

As  noted  earlier  in  this  report, 
reporting  and  recordkeeping 
requirements  place  a  heavy  and 
expensive  burden  on  businesses, 
particiJarly  small  businesses. 
Compliance  with  these  requirements  is 
made  more  difficult  by  the  number  and 
complexity  of  regulations  which  impose 
direct  burdens  of  compliance. 
Businesses  are  often  subject  to 
regulations  enforced  by  multiple 
Federal  agencies.  The  need  to  report 
information  to  several  different 
government  entities  also  increases 
compliance  costs,  particularly  when 
reporting  or  recor(U:^eeping  requirements 
are  not  ^coordinated  across  Agencies. 
Subcommittee  1  has  considered  ways  to 
reduce  the  paperwork  biutlen  on  small 
businesses  by  identifying  and 
consolidating  similar  collections  of 
information  across  Federal  agencies. 
This  section  reports  our  findings  and 
recommendations  for  accomplishing 
these  goals. 

Assumptions 

In  developing  our  recommendations, 
the  subcommittee  made  the  following 
assumptions: 

•  There  are  several  barriers  to  burden 
reduction  that  must  be  recognized. 


25172 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003 /Notices 


— Information  Needs.  Federal 
agencies  have  specific  statutory  and 
programmatic  responsibilities,  and 
require  information  in  order  to  fulfill 
those  responsibilities.  Paperwork  can 
only  be  reduced  in  ways  that  will  not 
negatively  impact  the  effectiveness  of 
the  laws  and  regulations  to  which  the 
Agency  is  accountable. 

— Expanded  Responsibilities.  The 
need  for  information  increases  as  new 
federal  programs  are  created,  existing 
programs  are  expanded  and  additional 
health,  safety  or  environmental 
protection  laws  are  enacted. 

Issues 

The  Task  Force  was  asked  to 
specifically  consider  the  feasibility  of: 
(1)  Synchronized  reporting  times  and 
frequencies,  (2)  consolidated  reporting 
requirements  within  and  across 
agencies,  and  (3)  small  business 
compliance  assistance,  and  submission 
of  information,  through  a  single  point  of 
contact  within  an  agency.  Subcommittee 
1  conducted  a  brief  review,  which 
imcovered  a  number  of  federal 
government  initiatives  to  reduce  or 
streamline  reporting  requirements  for 
businesses.  Several  of  these  initiatives 
are  described  in  Appendix  5.  Chir 
review  indicates  that  while  each  of 
these  options  outlined  in  the  law  may 
be  desirable  and  feasible  under  the 
appropriate  circumstances,  there  are 
several  barriers  that  need  to  be 
addressed. 

Synchronized  Reporting 

Synchronized  reporting  seems  to  have 
the  least  potential  for  bm-den  reduction. 
Not  all  information  that  businesses  are 
required  to  report  is  submitted  to  the 
Federal  government  on  a  regular  basis. 
Some  reporting  occurs  only  at  the  time 
of  an  event,  such  as  admission  of  a 
patient  to  a  nursing  home,  or  a  chetiiical 
spill.  Timely  submission  of  this      '-' 
information  is  critical  to  fulfill  agency 
responsibilities. 

Even  for  information  that  is  submitted 
to  the  government  on  a  regular  basis — 
monthly,  quarterly  or  annually — a 
synchronized  reporting  time  may  not  be 
desirable.  In  the  public  meeting  held  by 
SBA  on  March  4,  2003,  small  businesses 
expressed  concern  about  synchronized 
reporting  times.  A  requirement  to 
provide  all  information  required  by  the 
federal  government  on  a  single  date  has 
the  potential  of  creating  a  greater 
workload  burden  for  business  than 
when  the  reporting  is  spaced  throughout 
the  year.  Clearly,  some  small  businesses 
prefer  spreading  reporting  throughout 
the  year. 

Further,  for  many  reporting 
requirements,  the  reporting  frequency  is 


mandated  in  statute  or  regulation. 
Synchronizing  reporting  frequency 
would  require  legislative  or  regulatory 
action.  To  the  extent  that  similar 
information  is  required  within  or  across 
Agencies,  such  action  should  be  taken, 
provided  changing  the  reporting 
frequency  would  not  negatively  impact 
the  effectiveness  of  the  underlying  law 
or  regulation. 

Consolidated  Information  Collections 

The  Task  Force  believes  that  there  is 
opportunity  for  improved  consolidation 
of  similar  information  collections  and 
reporting  requirements  across  the 
Federal  Government.  We  have  outlined 
several  recommendations  for 
accomplishing  this  task.  However,  we 
recognize  that,  given  the  diversity  of 
federal  government  activities,  no  one 
method  or  template  for  reporting  would 
fit  all  information  collections. 
Seemingly  duplicative  information 
collections  may  not  be  appropriate  for 
consolidation  due  to  the  nature  or 
utility  of  the  data  collected.  For 
example,  definitions  across  similar  data 
collections  may  not  be  harmonized  due 
to  differences  across  industries  or 
underlying  statutes.  Consolidation  of 
such  reporting  requirements  may  lead  to 
confusion,  rather  than  simplification. 
There  are  also  barriers  to  consolidation 
in  many  cases,  stemming  from 
confidentiality  of  data  and  privacy 
rights.  For  example,  statistical  agencies 
collecting  data  under  a  confidentiality 
pledge  cannot  share  information  v«th 
enforcement  agencies  such  as  OSHA 
and  the  IRS. 

Single  Small-Business  Point  of  Contact 

Establishing  a  single  point  of  contact 
for  small  businesses  appears  to  be  both 
feasible  and  desirable.  The  Small 
Business  Paperwork  Relief  Act  requires 
all  Federal  Agencies  to  establish  a  single 
point  of  contact  for  small  businesses. 
Small  business  participants  in  the  SBA 
public  meeting  were  very  supportive  of 
this  measure.  The  Point  of  Contact 
should  be  able  to  provide  information 
about  regulatory  reporting  requirements 
enforced  by  the  Agency,  and  technical 
assistance  in  fulfilling  those 
requirements. 

It  should  be  noted  that  the  strategies 
discussed  above  are  not  mutually 
exclusive.  For  example,  if  several  forms 
are  consolidated  into  a  single  format, 
then  sjmchronized  reporting  for 
information  submissions  having  the 
same  frequency  with  respect  to  timing 
would  logically  follow.  Greatest 
efficiencies  from  consolidated  reporting 
are  to  be  found  where  the  same 
information  is  being  collected  more  than 
once.  Agencies  should  focus  resources 


to  identify  and  merge  these  collections 
when  feasible.  SmaU  businesses  should 
also  participate  in  this  process,  by 
utilizing  existing  and  planned 
communication  mechanisms  to  inform 
Agencies  and  0MB  of  duplicative 
collections. 

Recommendations 

The  subcommittee  has  developed 
several  recommendations  to  achieve  the 
SBPRA  goals.  The  recommendations 
discussed  below  are  consistent  with  the 
Operating  Principles  outlined  above. 
They  have  been  limited  to  options 
considered  technically  feasible, 
supportable  within  existing  government 
management  structures,  and  doable 
given  existing  Agency  resources.  We 
also  considered  the  previous  legislative 
efforts  to  address  paperwork  burden, 
discussed  above,  when  developing  the 
recommendations.  While  the 
recommendations  listed  below  do  not 
duplicate  these  prior  efforts,  neither  do 
they  alleviate  the  need  to  continue 
them.  We've  determined  that  more  can 
and  should  be  done  within  the  existing 
framework  created  by  these  Acts  to 
reduce  paperwork  biuden  on  small 
businesses.  For  example,  the  Paperwork 
Reduction  Act  requires  agencies  to 
ensure  that  data  collections  mininuze 
burden  and  maximize  practical  utility. 
Greater  emphasis  should  be  placed  on 
these  criteria  for  collections  bom  small 
businesses.  The  following  are  some 
examples  of  opportunities  for 
improvement. 

Practical  Utility 

•  Agencies  should  periodically 
review  laws  and  regulations  to  assm« 
the  continued  usefulness  of  reporting 
and  recordkeeping  requirements. 

•  Eliminate  those  requirements  found 
to  no  longer  have  practical  utility.  For 
example,  OSHA  does  not  require  certain 
small  businesses  in  service  producing 
industries  with  a  low  frequency  of 
injury  and  illness  to  keep  worker  injury 
and  iUness  logs. 

Minimize  Burden 

•  Review  reporting  forms  and 
instructions  for  simplicity  and  ease  of 
understanding. 

•  Conduct  periodic  reviews  of 
existing  collections  to  explore  less 
burdensome  ways  to  obtain  data. 

•  Harmonize  definitions  across 
similar  data  elements  and  use  existing 
classification  systems  when  feasible. 

Based  on  our  analysis  of  the  problem 
and  issues  discussed  above,  we  present 
the  following  recommendations  to 
reduce  paperwork  burden  on  small 
businesses  through  simplification  and 
consolidation  of  reporting  requirements. 
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These  recommendations  should  not  Iw 
viewed  as  discrete  actions;  the 
recommended  steps  flow  toward  a  final 
goal. 

1.  Agencies  Should  Develop  a  SBPRA 
Plan.  Hie  plan  would  outline  specific 
steps  the  Agency  would  take  to  reduce 
paperwork  burden  on  small  businesses, 
set  goals  and  establish  timelines  for 
achieving  those  goals.  The  Task  Force 
envisicms  that  the  initial  plan  would 
include  steps  to  develop  a  complete 
inventory  of  Agency  recordkeeping  and 
reporting  requirements,  followed  by  a 
detailed  mapping  of  those  requirements 
to  the  Agency's  business  lines/programs 
or  underlying  regulations.  Based  on  this 
analysis,  Agencies  would  identify  and 
prioritize  opportunities  for  burden 
reduction.  Additionally,  as  part  of  their 
SBPRA  plans,  agencies  shoiild  identify 
a  person  or  group  of  persons  to  serve  as 
the  single  point  of  contact  for  the 
agency's  paperwork  requirements.  The 
Task  Force  envisions  that  over  time  the 
single  point  of  contact  would  become 
familiar  with  the  paperwork 
requirements  imposed  by  the  agency,  be 
able  to  identify  duplicative  orobsolete 
requirements,  and  provide  some  level  of 
compliance  assistance  to  the  public. 

2.  Require  Agencies  To  Submit 
Annual  SBPRA  Reports  To  OMB. 
Agencies  would  be  required  to  provide 
their  SBPRA  plans,  or  updated  plans, 
status  of  implementation,  and  whether 
goals  have  been  met.  This  information 
would  be  included  in  the  annual  OMB 
Information  Collection  Budget. 

3.  Improve  Outreach  To  Small 
Businesses.  Design  a  simple  process  for 
small  businesses  to  conmient  on 
pending  or  active  information 
coUections.  Although  mechanisms  exist 
for  the  public  to  comment  on  new  and 
existing  information  collections,  many 
small  businesses  have  criticized  the 
existing  comment  process  as  overly 
complex  and  burdensome.  A  system 
should  be  designed  to  give  the  public 
the  ability  to  see,  via  the'Intemet,  any 
active  or  pending  information. 

Agencies  shoiud  also  take  steps  to 
improve  outreach  to  small  btisinesses, 
including  the  conduct  of  public 
meetings  and  annoimcements  of  public 
comment  periods  in  industry 
publications,  on  all  highly  burdensome 
(defined  as  over  1,000,000  burden 
hours)  information  collections  expected 
to  affect  small  businesses.  Additional 
outreach  efforts  would  significantly 
improve  an  Agency's  efforts  to  identify 
opportimities  for  burden  reduction. 

4.  Create  Partnerships  between 
Agencies  with  similar  or  overlapping 
regulatory  authority.  Identify  other 
agencies,  including  state  and  local 
government  agencies,  with  similar 


reporting  reqturements  and  partner  with 
them  to  develop  consolidated  reporting 
systems.  Duplication  shovdd  be 
eliminated  and  data  sharing  maximized 
when  feasible. 

5.  Develop  OMB  Guidelines  to 
Achieve  Burden  Reduction  through  E- 
Government.  We  recommend  that  the 
Office  of  Management  and  Budget 
require  each  agency  to  incorporate 
burden  reduction  as  a  goal  of  its  E- 
Govemment  initiative,  and  issue 
guidelines  to  aid  Agencies  in  doing  so. 
All  Executive  Branch  Departments  have 
existing  E-Gov  working  groups  which 
could  take  the  lead  in  this  effort.  We 
envision  E-Govemment  as  more  than 
allowing  electronic  submission  of 
existing  forms.  The  E-Gov  initiative 
should  be  a  tool  to  achieve  further 
burden  reduction  through  process  re- 
engineering  when  feasible.  In  this  way 
the  E-Gov  working  groups  would 
compliment,  rather  than  duplicate, 
other  biu-den  reduction  efforts  within 
the  Agency. 

6.  Continue  the  Business  Compliance 
One  Stop  initiative.  The  Business 
Compliance  One  Stop  (BCOS)  is  one  of 
the  Administration's  25  E-Goyemment 
initiatives,  located  at  http:// 
www.BusinessLaw.gov.  It  is  designed  to 
ultimately  provide  small  businesses  a 
single  point  of  entry  for  regulatory 
compliance  information.  The  Task  Force 
believes  BCOS  ^hows  promise  as  a 
means  for  achieving  the  piupose  of 
SBPRA.  Since  its  inception  in  the 
Spring  of  2002,  the  BCOS  has 
streamlined  a  number  of  paperwork 
reporting  requirements  and  transactions 
frt>m  a  business-centric  perspective. 
However,  it  is  a  long-term  solution  since 
the  project  is  expected  to  take  years  to 
complete.  More  information  on  BCOS  is 
provided  in  Appendix  6. 

Task  #2:  Organized  List  of  Information 
Collec^ons  (See,  44  U.S.C.  3520(c)(2)) 

Problem  Statement 

Small  businesses  can  be  unaware  of 
all  of  the  federal  regulatory 
requirements  that  apply  to  them  and  the 
reports  that  they  must  file  and  records 
that  they  must  keep  in  order  to 
demonstrate  compliance.  Small 
businesses  may  not  know  where  to  find 
such  information  or  how  to  comply  or 
where  to  go  for  compliance  assistance. 
As  a  result,  the  agency's  intent  for 
federal  information  collection 
requirements  may  not  be  achieved  as 
small  businesses  are  not  aware  of  the 
information  they  are  required  to 
provide.  Ideally,  small  businesses 
would  have  access  to  a  system  that 
enables  them  to  quickly  and  easily 
generate  a  list  of  all  requirements  that 


apply  to  their  operation.  Providing  this 
information  to  small  businesses  would 
reduce  the  burden  associated  with 
reporting  and  recordkeeping 
requirements. 

Assumptions 

To  be  most  useful,  a  tool  for  meeting 
small  businesses'  need  for  information 
about  reporting  and  recordkeeping 
reqiiirements  would  provide  a  list  that 
is: 

•  Tailored  to  specific  industry 
sectors,  [e.g.,  dry  cleaning,  printing), 

•  Comprehensive, 

•  User-friendly,  and 

•  Up-to-date. 

Issues 

Creating  a  tool  for  identifying 
applicable  requirements  for  small 
businesses  will  require  resolving  a 
nimiber  of  technical,  management,  and 
resource  issues. 

Technical  Issues 

•  Overcoming  the  lack  of  a  complete 
inventory  of  federal  information 
collections.  One  prerequisite  for 
developing  a  list  of  applicable  reporting 
and  recordkeeping  requirements  is  a 
complete  inventory  of  all  federal 
information  collections.  OMB  maintains 
a  database  called  the  Reports 
Management  System  that  stores  only 
generally  descriptive  information  about 
the  clearance  packages  it  reviews.  There 
are  three  issues  that  limit  its  usefulness 
for  small  business: 

1 .  The  Reports  Management  System 
does  not  include  the  reporting  and 
recordkeeping  requirements  that  small 
businesses  are  looking  for.  The  database 
was  built  as  an  internally  management 
tool  for  use  by  OMB  to  doomient  the 
information  collection  review  process 
under  the  Paperwork  Reduction  Act.  It 
contains  information  provided  by 
agencies  on  form  OMB  83-1  (see  http:/ 
/www.whitehouse.gov/omb/inforeg/ 
infocoll.htmJ).  Because  the  system  is  a 
management  tool  for  OMB,  it  is  not 
accessible  by  other  agencies,  the  public, 
or  small  businesses.  The  system  only 
contains  a  brief  overall  title  of  the 
information  collections  or  groups  of      ' 
information  collections  for  which  OMB 
grants  approval.  The  system  does  not 
contain  that  actual  requirements 
imposed  on  small  businesses.  Small 
businesses  would  have  to  go  to  the 
agency  or  the  Code  of  Federal 
Regulation  (CFR)  to  learn  the  details  of 
what  is  required. 

2.  Data  quality  and  accuracy  are 
inconsistent.  Accuracy  of  the  data 
submitted  by  agencies  on  OMB  form  83- 
I  varies. 
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3.  Information  collections  in  the 
database  cannot  be  sorted  by  size  or 
sector.  There  is  no  consistent  element 
related  to  size  that  would  indicate 
applicability  to  a  small  business.  Nor 
are  there  elements,  such  as  NAICS 
codes,  that  would  indicate  applicability 
to  specific  small  business  sectors.  At 
one  time  many  years  ago  the  Standard 
Industrial  Classifications  codes  (SIC,  a 
precursor  to  NAICS)  that  applied  to  a 
clearance  package  were  collected.  This 
information  was  discontinued  l)ecause 
70  percent  or  more  of  the  clearance 
packages  were  submitted  as  applying  to 
"10  or  more  SIC  codes"  rather  than 
listing  a  few  specific  codes.  While  the 
form  and  database  do  include  key  words 
that  can  help  identify  applicability, 
there  are  no  standards  to  guide  their 
selection. 

•  Overcoming  the  lack  of  a  consistent 
methodology  for  identifying  a 
requirement's  applicability.  A  second 
prerequisite  for  developing  a  list  of 
reporting  and  recordkeeping 
requirements  is  the  ability  to  identify 
which  requirements  apply  to  which 
businesses.  However,  there  is  no  federal 
guidance  that  addresses  how  agencies 
should  specify  reporting  and 
recordkeeping  requirements  applicable 
to  a  particular  business  size  or  sector. 
Each  agency,  and  in  some  cases  each 
program  within  an  agency,  makes  its 
own  decision  about  whether  to  include 
this  information.  For  example,  at  EPA, 
some  programs  identify  the  NAICS 
codes  in  their  regulatory  development 
and  tracking  systems,  while  others  use 
an  industry  sector  descriptor  or  nothing 
at  all. 

•  Members  of  the  Business 
Compliance  One  Stop  (BCOS)  project 
team  have  been  developing  plans  for  a 
system  capable  of  identifying  regulatory 
reporting  and  recordkeeping 
requirements  applicable  to  specific 
business  sizes  and  sectors.  They  have 
discovered  the  following  issues  which 
need  to  be  addressed: 

1.  Multiple  NAICS  Codes  Apply  to 
Individual  Businesses:  Many  businesses' 
activities  are  characterized  by  midtiple 
NAICS  codes.  A  list  of  reporting  and 
recordkeeping  requirements  listed  by 
NAICS  codes  alone  would  require  many 
businesses  to  review  multiple 
requirements  listed  under  several 
NAICS  codes.  Such  listings  would  likely 
include  duplicative  requirements. 

2.  Broadly  Applicable  Regulations: 
OMB  has  estimated  that  approximately 
70  percent  of  information  collections 
apply  to  many,  or  even  all,  NAICS 
codes.  For  example,  all  businesses  are 
subject  to  IRS  tax  reporting. 

3.  Regulation  Applicability  Based  on 
Other  Factors:  In  some  cases,  regulatory 


applicability  is  dependent  on  factors 
other  than  business  size  or  sector.  For 
example,  IRS  bases  its  requirements  on 
the  points  in  a  business  life-cycle  and 
other  unique  criteria. 

A  complete  listing  of  all  reporting  and 
recordkeeping  requirements  for  small 
businesses  can  not  be  based  on  NAICS 
codes  alone.  It  will  need  to  take  into 
account  not  only  business  type,  but  also 
size  and  other  factors  that  can  affect 
applicability. 

•  Resolving  complexities  affecting 
ease  of  use.  Because  of  the  issues 
described  above,  having  a  government- 
generated  list  of  reporting  and 
recordkeeping  requirements  by  NAICS 
code  alone  would  not  meet  small 
business  information  needs.  Such  a  list 
would  include  every  requirement  that 
potentially  could  apply  to  a  particular 
NAICS  code.  The  list  of  potentially 
applicable  requirements  for  a  particidar 
NAICS  code  would  not  be  significandy 
shorter  than  the  list  of  all  existing 
information  collection  requirements. 
Moreover,  if  a  small  business  were 
listed  under  more  than  one  NAICS  code, 
the  research  to  determine  applicability 
would  be  even  greater. 

•  One  alternative  would  be  to  sort  the 
reqiiirements  into  multiple  categories 
that  could  include  an  industry  sector 
identification  and  other  distinguishing 
criteria,  such  as  the  kinds  of  businesses 
subject  to  environmental  or  worker 
safety  reporting  and  recordkeeping 
requirements.  A  list  organized  in  this 
manner  would  require  the  user  to  search 
under  multiple  categories  and  to  cross- 
reference  the  requirements  that  appear 
under  each  one.  It  would  be  time 
consiuning,  but  woiUd  lead  to  a  more 
accurate  result  than  a  listing  by  NAICS 
code  alone.  Even  vfith  this  more  tailored 
approach,  the  result  would  be  affected 
by  how  knowledgeable  the  user  is  about 
his  or  her  operation.  The  user  would 
have  to  know  which  headings  to  search. 
This  process  would  likely  be  tedious 
and  time  consuming.  Moreover,  even 
sophisticated  users  might  overlook  or 
miss  applicable  categories,  leading  to  an 
incomplete  result. 

Neither  approach — a  listing  by  NAICS 
code  or  a  listing  using  multiple 
categories — would  fully  meet  small 
business  needs.  They  would  still  be 
extremely  time-consuming  and  could 
complete  incomplete  results  or  identify 
collections  that  might  only  apply  if 
other  factors  were  also  involved. 

•  Building  an  automated,  interactive 
system  that  enables  small  businesses  to 
self-identify  requirements  that  apply. 
Recognizing  the  power  of  automated 
search  engines,  the  BCOS  team  is 
designing  an  Internet  portal  with  a 
sophisticated  multi-criteria  search 


capability.  This  system  enables  the  user 
to  research  requirements  using  multiple 
screening  tools.  The  user  answers 
questions  that  relate  to  business  type, 
size  and  other  factors  that  enable  the 
search  engine  to  narrow  the  results. 
Depending  on  the  answers,  the  user  may 
be  asked  for  more  details  to  narrow  the 
search.  For  example,  if  the  user 
indicates  an  interest  in  environmental 
regulations,  he  or  she  may  be  asked 
about  the  heizardous  materials  used  at 
their  operation.  While  this  automated, 
query-based  system  is  much  more 
reliable  and  user-fi'iendly  than  the 
government-generated  lists  described  in 
the  preceding  bullet,  it  is  still  imder 
development.  The  development  process 
is  proceeding  sequentially.  SBA 
estimates  that  having  a  complete  system 
for  serving  all  sectors  is  a  number  of 
years  away. 

•  Ensuring  access  to  the  list. 
Providing  a  list  over  the  Internet  would 
provide  the  most  accessible  and  cost- 
effective  means  of  meeting  small 
business  information  needs.  But  many 
small  businesses  do  not  have  Internet 
access.  SBA  estimates  that  over  10%  of 
small  businesses  will  not  use  computers 
in  the  next  five  years.  Of  those  that  do, 
owners  and  employees  may  not  have  the 
time  to  access  and  dov\mload  the 
information  while  juggling  other  on-the- 
job  demands.  Providing  a  list  of 
applicable  requirements  in  a  quick,  easy 
to  download  and  printer-friendly  format 
would  allow  downloading  at  work  or  in 
other  places,  such  as  homes  or  libraries, 
where  Internet  access  is  available. 
Further,  having  an  order-form  of 
relevant  publications  that  could  be 
downloaded  may  be  helpful  for  small 
business  owraers  who  do  not  have  time 
to  download  and  print  documents 
regardless  of  where  they  physically 
conduct  their  Internet  searches. 

Management 

•  Coordinating  with  multiple  federal 
agencies.  Thirty-six  agencies  impose 
reporting  and  recordkeeping 
requirements,  and  all  of  them  have 
unique  organizational  structures, 
processes,  and  systems  for  managing 
these  responsibilities.  Reaching 
agreement  on  a  single  system  for 
identifying  requirements  will  require 
extensive  coordination  among  these 
agencies. 

•  Designating  responsibility.  Given 
the  number  of  agencies  involved,  a 
single  federal  entity  would  need  to  be 
charged  vfith  overseeing  the 
development  and  long-term 
maintenance  of  a  system  that  could 
identify  requirements  applicable  to 
small  businesses. 
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•  Incorporating  identification 
elements  into  existing  requirements. 
Once  a  methodology  for  identifying 
which  requirements  apply  to  a  small 
business  is  developed,  all  federal 
information  collections  will  have  to  be 
updated  to  reflect  it.  Incorporating 
industry  sector  identification  or  other 
identification  elements  into 
requirements  all  at  once  would 
overwhelm  most  regulatory  agencies. 
However,  under  federal  law,  agencies 
must  update  their  information 
collection  requests — that  are  associated 
with  those  requirements — every  three 
years.  There  are  ciurently  over  8,000 
approved  information  collections.  OMB 
form  83-1  coidd  be  modified  to  require 
the  new  identification  element.  The 
information  could  be  updated  in  the 
Reports  Management  System  database 
on  a  continual  basis  as  the  agencies' 
information  collection  requests  are 
submitted.  OMB's  review  help  to  ensure 
that  all  requests  include  identification 
elements  and  agency  CIO  review  could 
help  to  eaasure  the  acciiracy  of  the 
information.  In  this  way,  the  element  (or 
elements)  needed  to  specify 
applicability  could  be  added  to  all 
information  collections  and  housed  in  a 
searchable  database  within  three  years. 

Note:  While  this  effort  could  l>e  completed 
in  three  years,  it  could  still  represent  a 
significant  workload  for  agencies  that  have  to 
evaluate  the  applicability  of  their 
requiremeots. . 

Resources 

•  Cost  of  system  development.  To 
build  a  functioning  profiler  or 
"intelligent  agent"  that  asks  the  user  a 
number  of  questions  and  based  on  the 
answers  takes  one  to  the  appropriate 
information  collection  requirement  or 
compliance  assistance  tool  will  cost  a 
minimum  of  $200,000  for  developing 
better  accessibility  to  enviromnental, 
employment,  taxation,  and  trucking 
regulations  and  compliance  assistance 
information. 

•  Cost  of  system  operation  and 
maintenance.  A  system  that  enables 
users  to  identify  applicable  reporting 
and  recordkeeping  requirements  must 
be  operated  and  maintained 
continuously.  The  BCOS  project  should 
provide  a  basis  for  estimating  the  cost  of 
operating  and  maintaining  a  more 
comprehensive  system. 

•  Staffing  needs.  Building,  operating, 
and  maintaining  a  system  that  could 
provide  a  list  of  requirements  will 
require  staff  bom  multiple  agencies 
with  reporting  and  recordkeeping 
responsibilities. 


Options  Considered 

The  Task  Force  identified  and 
evaluated  several  federal  resources  that 
potentially  could  be  used  to  generate  a 
list  of  applicable  requirements. 

Existing  Information  Sources  Related  to 
Federal  Paperwork  and  Regulatory 
Requirements 

•  The  Paperwork  Requirements  Web 
site:  http://www.whitehouse.gov/omb/ 
inforeg/in focoll.html. 

Managed  by  OMB;  provides  an 
inventory  of  current  approved 
information  collections;  listed  by 
agency;  not  searchable  by  business  size 
or  sector. 

RISC/OIRA  Consolidated  Information 
System  (ROaS): 

OIRA,  working  with  GSA's  Regulatory 
Information  Service  Center  (RISC),  is 
developing  ROQS.  ROCIS  will  provide 
for  electronic  submission,  review,  and 
approval  of  information  collections.  It 
will  also  give  the  public  the  ability  to 
see,  via  the  Internet,  what  information 
collections  agencies  have  submitted  to 
OMB  for  review,  and  give  the  public  the 
ability  to  comment  electronic^y  to 
OKA  about  these  information 
collections.  The  public  vnll  also  be  able 
to  see  precisely  what  is  currently 
approved  imder  the  PRA. 

ROCIS  also  collects  basic  information 
about  the  information  collections.  While 
the  system  will  not  be  sophisticated 
enough  to  be  able  to  determine  the 
precise  information  collections  with 
which  a  specific  business  must  comply, 
there  will  be  information  about  the 
regulatory  provisions  with  which  an 
information  collection  is  associated. 

OIRA  intends  for  ROCIS  to  be  in  place 
before  the  end  of  2003.  However, 
because  approvals  imder  the  PRA  can  be 
good  for  up  to  three  years,  ROCIS  will 
not  form  a  complete  database  of 
information  collections  approved  under 
the  PRA  until  2006. 

•  The  Businesslaw.gov  Web  site: 
http://www.businesslaw.gov. 

Managed  by  SBA;  provides  access  to 
a  variety  of  tools  and  resoiut:es  related 
to  federal,  state,  and  local  requirements. 
At  the  federal  level,  it  includes 
information  about  the  federal  regulatory 
process  and  access  to  the  U.S.  Code, 
Code  of  Federal  Regxdations,  and 
Federal  Register;  offers  plain  English 
compliance  assistance  guides  that  can 
be  used'to  help  determine  requirements. 

•  The  Business  Compliance  One- Stop 
(BCOS):  http://www.businesslaw.gov. 

Managed  by  SBA  and  under 
development.  Will  allow  small  business 
sectors  to  identify  what  regulations 
apply  to  their  operation,  learn  about 
how  to  comply,  and  find  useful 


compliance  assistance  resources.  Initial 
focus  is  on  providing  compliance 
assistance  resotuces  and  information.  In 
the  long-term,  will  enable  users  to 
identify  the  requirements  that  apply  to 
their  particular  op)eraUon  and  complete 
transactions  online.  Businesslaw.gov, 
described  in  the  preceding  bidlet,  is  one 
of  the  early  accomplishments  under  this 
initiative,  and  will  be  the  portal  for 
offering  these  capabilities. 

•  The  "flegu7afioji.gov"  Web  site: 
http://www.regulation.gov. 

Another  E-W)vemment  initiative; 
Sponsored  by  OMB  and  maintained  by 
GPO;  allows  searches  of  regulations  by 
key  words;  allows  businesses  to  provide 
comments  on  Federal  regulations  in 
development;  and  provides  links  to 
EPA,  E-Gov,  the  Federal  Register  and 
FirstGov,  which  links  to 
Businesslaw.gov. 

Options  (based  on  the  evaluations 
above): 

1.  OMB  should  publish  a  list  of 
requirements  applicable  to  small 
business.  OMB's  Reports  Management 
System  database  contains  information 
about  approved  information  clearance 
packages.  The  Web  site  does  not  list 
actiial  regulatory  requirements,  nor  does 
it  list  specific  reporting  or 
recordkeeping  requirements.  The  ROCIS 
tool  now  under  development  will 
enable  OMB,  other  federal  agencies,  and 
the  public  to  perform  searches  on  this 
database.  However,  there  are  limitations 
to  this  database.  Most  agencies  do  not 
categorize  their  information  collections 
by  business  size  or  type.  U  OMB 
required  agencies  to  develop  such 
information  and  added  it  to  the 
database,  one  could  search  for  the 
identifying  information  (at  least  as  to 
the  clearance  packages  that  OMB  had 
reviewed).  Using  the  Code  of  Federal 
Regulations  reference  included  in  the 
database,  users  could  then  look  up  the 
uinderlying  regidatory  requirement. 
However,  many  reporting  and 
recordkeeping  requirements  are  not 
published  in  the  Code  of  Federal 
RegtUations.  And,  ROCIS  could  not 
include  the  interactive  functions 
contemplated  under  BCOS — it  would 
only  be  possible  to  include  and  search 
on  simple  categorization  schemes  such   • 
as  industry  sector.  Additionally, 
although  it  would  be  certified  by  agency 
CIOs,  information  included  in  ROCIS 
woidd  still  be  subject  to  the  same  issues 
of  inacciuBcy  or  incompleteness  as  the 
information  cturentiy  reported  on  the 
83-1  form. 

2.  Support  the  BCOS  project  team's 
efforts  to  develop  an  automated, 
interactive  system  that  enables  small 
businesses  to  self  identify  applicable 
requirements.  This  system  would 
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include  a  powerful  search  engine — that 
uses  multiple  search  elements — for 
identifying  requirements  for  specific 
small  businesses.  By  searching  across  all 
Federal  information  collections  at  the 
time  of  query,  it  would  provide  a 
complete  and  up-to-date  list. 

Recommendations 

1.  Designate  a  federal  agency  to  be  in 
charge  of  system  development.  The 
Office  of  Information  Technology  and  E- 
Govemment  at  OMB  has  a  governance 
structure  for  E-Govemment  projects 
imder  its  sponsorship,  and  has 
designated  SEA  to  manage  BCOS. 

2.  Complete  the  BCOS  methodology 
for  identifying  regulatory  applicability. 
If  the  federal  budget  allows,  expedite 
development.  Consider  consulting  with 
private,  nonprofit,  and/or  academic 
experts  with  specialized  expertise  in 
delivering  tailored  information  to 
clients.  Also  evaluate  regulatory 
development  and  tracking  systems 
managed  by  individual  agencies  to 
determine  whether  there  are  good 
models  and/or  system  features  already 
in  use  that  should  be  incorporated. 

3.  Develop  a  system  that  incorporates 
the  BCOS  methodology  for  identifying 
regulatory  applicability  and  generates  a 
list  of  applicable  requirements.  Design 
the  system  with  the  small  business 
owner  in  mind,  and  integrate  into  the  ' 
Businesslaw.gov  Web  site. 

4.  Issue  federal  guidance  for  adding 
identification  elements  to  all 
information  collection  requests.  Once 
categorization  methods  are  developed 
under  recommendation  2,  OMB  should 
consider  requiring  agencies  to  report 
them  on  the  83-1  form  and  allowing  the 
public  to  search  ROCIS  based  on  the 
categorization.  Because  it  may  be 
impossible  to  include  some  elements  of 
the  BCOS  categorization  in  ROCIS,  OMB 
should  review  each  element  of  the 
BCOS  categorization  to  ensure  that  OMB 
only  requires  agencies  to  submit 
information  that  will  be  useful  in  the 
simple-search  format  that  ROCIS 
provides. 

5.  Complete  ROCIS  and  link  to  it  in 
Businesslaw.gov.  Until  the  system 
described  in  recommendation  HI 
becomes  available,  promote  ROCIS  as  a 
useful  tool  for  researching  reporting  and 
recordkeeping  requirements.  Provide  a 
link  on  businesslaw.gov  pointing  to  the 
ROCIS  system  as  one  way  to  begin 
identifying  applicable  information 
collection  requirements. 

Final  Note 

Identifying  requirements  for  small 
businesses  is  only  the  first  step  in 
assuring  compliance.  Ultimately,  any 
system  that  is  built  to  identify 


reqiiirements  should  also  include  access 
to  information  about  how  to  comply  and 
where  to  go  for  compliance  assistance. 
While  this  recommendation  is  beyond 
the  scope  of  this  report,  it  does  raise 
additional  technical,  management,  and 
resource  issues  that  should  be 
considered  in  devising  a  long-term 
solution  to  small  businesses  information 
and  compliance  assistance  needs  (See 
below,  and  Appendix  7 — Compliance 
Assistance  Best  Practices). 

Expanding  the  Small  Business 
Reporting  and  Recordkeeping 
Requirements  System  to  Include 
Compliance  Information — Additional 
Issues 

Technical 

Additional  content  to  identify  and 
incorporate.  Providing  compliance 
information  would  require  researching 
and  providing  access  to  compliance 
assistance  resources.  This  could  be 
limited  to  federal  resources,  or 
broadened  to  include  resources  from 
States,  local  governments,  or  other 
compliance  assistance  providers. 

•  Handling  different  formats. 
Compliance  resources  may  take  a 
variety  of  forms,  such  as  telephone 
numbers,  compliance  checklists,  and 
online  expert  systems.  The  system 
would  have  to  be  designed  to  handle 
both  simple  and  sophisticated  products. 

Management 

•  Additional  coordination  required. 
Providing  compliance  information 
would  require  working  not  only  with 
staff  that  handle  information  collection 
requirements,  but  also  with  staff  that 
have  regulatory  compliance 
responsibilities. 

Resources  , 

•  Additional  cost.  Expanding  this 
service  to  include  information  about 
compliance  resources  would 
significantly  increase  the  cost  (in  dollars 
and  FTEs).  It  would  mean  additional 
research  to  incorporate  compliance 
information  and  identify  relevant 
compliance  assistance  resources. 

Legal 

•  Excessive  detail.  It  is  imlikely  that 
compUance  aids  will  be  able  to  provide 
all  compliance  information  for  every 
business.  There  will  likely  remain  the 
need  for  expert  assistance  to  help 
businesses  with  compliance  details  in 
light  of  the  differences  among  them. 


Task  #3:  Interactive  Electronic  Systems 
(See.  44  U.S.C.  3520(c)(3)) 

Problem  ^ 

Overview 

The  cost  of  finding,  understanding 
and  complying  with  legal  and  regulatory 
requirements  poses  a  significant  burden 
on  businesses  and  is  a  formidable 
obstacle  to  success.  One  costly  aspect  of 
compliance  with  regulatory  standards  is 
the  related  paperwork. 

Of  the  $843  billion  dollars  spent  on 
Federal  regulatory  compliance  in  2000, 
$497  billion  fell  on  businesses.  This 
comes  to  63  percent  of  the  total 
regulatory  burden. 

The  Small  Business  Administration's 
(SBA's)  Office  of  Advocacy  estimates  ^^ 
the  following  paperwork  regulatory 
information  burden  to  businesses, 
categorized  by  number  of  employees: 

•  Firms  with  fewer  than  20 
employees — $2,000  per  employee  per 
year. 

•  Firms  with  20-499  employees — cost 
$1,931  per  employee  per  year. 

•  Firms  with  500  or  more— cost 
$1,086  per  employee. 

SBA  research  confirms  that  these 
regulatory  costs  continue  to  increase 
and  to  disadvantage  small  businesses. 

Assumptions 

•  The  Federal  Government  is  finnly 
committed  to  reducing  the  regiilatory 
information  burden  and  will  strongly 
encourage  Federal  regulatory  agencies  to 
make  this  happen. 

•  All  regulatory  agencies  have  a  goal 
of  reducing  the  regulatory  information 
burden  through  amending  regulations, 
changing  information  requirements,  and 
streamlining  collection  processes, 
consistent  with  their  mission. 

•  Important  issues  of  transaction 
security,  privacy,  electronic  signatiires, 
standards,  and  architect\ires  will  be 
properly  addressed  by  e-govemment 
initiatives  and  need  not  be  discussed 
here. 

•  As  time  and  resources  allow,  small 
businesses  should  help  to  find  ways  to 
significantly  reduce  the  regulatory 
information  burden. 

•  The  Internet  is  a  primary  regulatory 
conmiunication  channel  as  use  of  the 
Net  by  small  businesses  with  employees 
grew  to  67  percent  in  2001  and  will  be 
nearly  80  percent  by  2003,  but  the 
Federal  Government  cannot  use  it  as  the 
sole  means  of  regulatory  communication 
or  the  sole  means  of  providing 
compliance  assistance. 


"  These  figures  are  derived  Erom  impact  of 
Regulatory  Costs  on  Small  Finns,  an  Advocacy- 
mnded  study  by  W.  Maik  Grain  and  Thomas  D. 
Hopkins. 
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Solution 

Objectives 

To  reduce  the  regulatory  burden  on 
small  businesses  and  increase 
compliance,  the  Federal  Government  is 
focusing  on  three  questions: 

•  How  can  we  reduce  the  burden  of 
information  collection  reqiiirements  as 
part  of  regulatory  compliance  at  all 
levels  of  government? 

•  How  can  we  use  the  Internet  to 
streamline  the  collection  and 
dissemination  of  data  from  regulated 
small  businesses? 

•  How  can  we  provide  user-friendly 
and  cost  effective  compliance 
assistance! 

Governments  at  all  levels  must  reduce 
duplication  and  overlap  in  its  data 
collection,  coordinate  data  definitions 
and  reporting  periods  and,  of  com^e, 
determine  if  data  is  needed  in  the  fii^t 
place.  Further,  it  is  not  enough  to 
improve  the  information  demand  chain. 
It  is  also  necessary  to  look  at  the 
information  supply  chain,  which 
includes  assisting  small  businesses  in 
identifying  reporting  and  recordkeeping 
requirements,  providing  compliance 
assistance  tools,  and  user  friendly 
submission  systems. 

Strategies 

We  can  reduce  the  regulatory  burden 
by: 

•  Reducing  the  niunber  of  required 
data  elements  (by  elimination  or  by 
standardizing  similar  elements  in  an  e- 
forms  format). 

•  Reducing  the  number  of  updating 
cycles  (for  example,  from  monthly  to 
quarterly,  if  possible). 

•  Reducing  the  number  of  separate 
submission  with  similar  data  to 
different  recipients  (for  example  by 
having  a  single  collection  point  for  one 
or  more  agencies). 

•  Reducing  the  amount  of  historical 
data  a  respondent  must  keep. 

•  Reducing  manual  efforts  through 
the  use  of  software. 

•  Introducing  intermediaries 
(professional  groups,  associations,  or 
government  agencies)  as  collection  and 
dissemination  points. 

The  Business  Compliance  One  Stop 
Portal 

The  major  vehicle  for  implementing  a 
regulatory  burden  reduction  solution  is 
the  Business  Compliance  One  Stop.  Its 
goal  is  to  reduce  the  regulatory 
information  burden  on  business  owners 
by  making  it  easy  to  find,  imderstand, 
and  comply  with  governmental  laws 
and  regulations.  The  BCOS  solution  is 
to  build  upon  the  businesslaw.gov 
platform  to  provide  interactive 


electronic  legal  and  regulatory 
information  and  compliance  assistance. 

The  portal  offers  the  following 
functionalities  to  the  business 
commimity: 

(1)  Find:  efficient  access  to  laws  and 
regulations  at  all  levels  of  government 
(helps  you  find  what  applies  to  you  as 
a  business  owner,  where  you  live); 

(2)  Understand:  compliance 
assistance  digital  guides  or  expert  tools 
that  will  help  businesses  determine  if 
they  are  in  compliance  and  how  to 
comply; 

(3)  Comply:  online  transactions,  such 
as  allowing  businesses  to  register  their 
business,  apply  for  licenses  and  permits, 
and  file  information  electronically. 

A  number  of  Federal  agencies  (i.e., 
DOT,  DOI,  DOE,  EPA,  IRS,  DOL,  OSHA. 
INS,  and  GSA)  and  seven  states  (;.e., 
Illinois,  Georgia,  Washington,  Missouri, 
Iowa,  New  Jersey  and  Texas)  are 
working  together  with  SBA  as  the 
managing  partner  to  build  this 
interactive  electronic  system.  The 
initiative  has  also  enlisted  the 
partnership  of  several  associations  to 
represent  the  business  customer. 

Diiring  its  first  year,  the  BCOS 
focused  on  compliance  assistance  in  the 
areas  of  environment,  workplace  health 
and  safety,  taxes  and  employment.  For 
its  second  and  third  years,  while 
continuing  to  focus  on  creating 
compliance  assistance  tools,  BCOS  will 
increase  the  emphasis  on  reducing  the 
burden  that  emanates  frttm  the  7.7 
billion  hours  created  by  government 
paperwork. 

Evaluations  of  modem  forms 
management  systems  which  include 
interactive,  electronic  forms  as  well  as 
streamlining  collection  processes  and 
harmonizing  data  requirements  across 
agencies  have  the  potential  to  reduce  by 
50  percent  agency  costs  and  the  small 
business  biu-den  using  the  following 
three  e-forms  strategies: 

1.  Reduce  the  information  required 
through  analyzing  if  information  is 
needed,  if  definitions  in  different  forms 
and  forms  in  different  agencies  can  be 
harmonized  to  reduce  overlap; 

2.  Increase  the  effectiveness  of  data 
collection  processes  by  collecting  once 
and  sharing  data  among  programs  and 
agencies; 

3.  Reduce  the  work  of  submitting  data 
by  using  interactive,  electronic,  forms 
that  aid  the  user. 

The  BCOS  initiative  will  initially 
concentrate  on  highly  regulated 
industries  such  as  trucking,  health  care, 
food,  and  mining. 

BCOS  Results 

BCOS  has  demonstrated  that  using 
interactive  electronic  systems  (Internet) 


is  a  cost  effective  way  of  reducing 
regulatory  biuxien.  Currently  there  are 
over  270,000  accesses  per  week  to  our 
BCOS  platform,  Businesslaw.gov,  which 
features  a  niunber  of  our  results,  to 
include: 

Created  a  Single  point  of  contact  for 
legal  and  regulatory  assistance — the 
BusinessLaw  portal :  BCOS  uses 
BusinessLaw.gov  as  its  platform  for 
electronic  interaction  wit^  users.  This 
portal  provides  nearly  20,000  links  to 
federal  and  state  legal  and  regulatory  . 
information  on  39  different  topics, 
where  to  go  to  complete  transactions 
such  as  licenses  and  permits,  and  a  host 
of  information  on  rulemaking, 
compliance  assistance,  and  regulatory 
fairness.  The  portal  also  offers  useful 
information  on  where  to  get  help,  how 
to  contact  Congress  and  associations, 
and  principal  considerations  in 
choosing  legal  help.  The  site  is  adding 
new  navigation  aids,  additional  digital 
guides  or  expert  tools,  and  user-friendly 
transactions. 

Developing  Compliance  Assistance 
Guides:  Several  guides  have  been  built, 
including: 

•  Alien  Employee  Visa  Classification 
eTool 

•  Employment  Eligibility  Verification 
(1-9)  eTool 

•  OSHA  emergency  building 
evacuation  procedures  eTool 

•  Choosing  a  L^al  Structiu«  eTool 

•  Auto  Dismantler  &  Recycler 
Environmental  Audit  Advisor 

•  Motor  Vehicle  (Class  V)  Waste 
Disposal  Wells  Advisor 

Integrated  State  Registration  and 
Federal  Employer  Identification  Number 
(EIN)  Application:  This  web  services 
application  demonstrates  that 
significant  savings  can  ensue  when  state 
and  Federal  processes  are  integrated  and 
offered  as  a  single  web  services.  State 
business  registration  requires  many  of 
the  same  data  elements  as  the  Federal 
Employer  Identification  Niunber  (FEIN) 
submission.  This  tool  permits  the  user 
to  apply  on-line  for  a  state  registration 
and  then  elect  to  apply  for  a  FEIN, 
which  is  pre-populated  with  data  from 
the  state  application.  For  additional 
information,  the  application  asks  for 
additional  data  in  an  interview  format. 
IRS  estimates  that  more  than  2.4  million 
businesses  acquire  EINs  annually. 

Coal  Mining  Report  Harmonization: 
This  BCOS  project  is  an  excellent 
example  of  an  e-forms  solution. 
Agencies  worked  together  to  reduce  the 
information  burden  on  uearly  1,000  coal 
miners  who  submit  reports  to  DOI,  DOE, 
EPA,  DOL,  IRS,  and  State  EPAs.  Eighty 
percent  of  the  data  in  these  reports  are 
identical  and  require  about  50,000  hours 
annually.  A  tool  developed  by  DOI 
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provides  a  one-stop  submission  of  data 
that  is  then  distributed  to  participating 
agencies.  E)ata  metrics  using  different 
definitions  is  automatically  changed  to 
the  metric  required  by  each  agency  and 
results  in  an  estimated  25,000  hours 
saved.  As  the  project  has  been 
progressing,  agencies  have  begun  to  look 
at  streamlining  definitions,  reporting 
periods  and  the  need  for  the  information 
in  the  first  place. 

Developing  the  Profiler:  This  tool 
allows  the  user  to  provide  information 
based  on  a  profile  of  factors  such  as 
location,  size,  industry  and  type  of 
business  entity  and  business  life  cycle 
as  well  as  desired  assistance.  Based  on 
specific  answers,  the  tool  then  refers  the 
user  to  compliance  assistance  resources 
from  five  major  Federal  Regulatory 
Agencies. 

Trucking  One-Stop  Portal:  Trucking  is 
an  important  industry,  contributing  one 
out  of  every  12  jobs.  We  have  completed 
the  project  plan  for  building  an 
integrated  state  and  federal  one  stop  for 
trucking,  offering  an  example  of  how 
using  harmonized  data  captiire, 
electronic  forms  and  transactions,  and 
offering  web  services  for  both  Federal 
and  state  requirements  can  work  for  a 
specific  industry. 

The  BCOS  offers  businesses  a 
significant  reduction  in  the  Regulatory 
Information  Burden.  Estimates  of  annual 
savings  show  savings  have  already  been 
realized.  Examples  include: 

•  The  BusinessLaw.gov  portal  reduces 
the  time  for  users  to  find,  understand 
and  comply  with  regulations.  Estimated 
annual  savings:  $56  million. 

•  The  Profiler  provides  estimated 
savings  of  $62  million. 

•  Each  compliance  guide  provides  an 
estimated  savings  of  $10  million  to 
businesses  and  $400,000  in  agency 
administrative  costs. 

•  The  harmonized  coal  mine 
reporting  system  will  reduce  the 
regulatory  information  burden  in  half  or 
about  $1  million. 

•  The  Integrated  State  registration 
and  Federal  Employer  Identification 
Number  Application  has  estimated 
savings  of  $96  million. 

•  The  Bureau  of  Citizenship  and 
Immigration  Services  interactive  1-9 
electronic  tool  offers  an  estimated 
savings  of  $12  million. 

•  The  planned  Trucking  one  stop 
industrial  portal  will  have  estimated 
savings  of  $400  million. 

More  information  on  BCOS  is 
provided  in  Appendix  6. 

Recommendations 

The  team  presents  the  following 
primary  recommendations: 


1.  Consistent  with  the  President's 
budget,  fund  the  BCOS  as  a  platform  for 
the  Federal  government's  cross-agency 
paperwork  reduction  initiative,  focusing 
on  creation  of  e-forms  solutions, 
additional  interactive  expert  tools, 
intelligent  agent  profilers,  iimovative 
navigation  aids  and  search  engines,  and 
online  transactions  specific  to  various 
industries. 

2.  Work  with  industry  to  develop 
standards  for  Information  collection  and 
dissemination. 

3.  Work  with  industry  trade 
associations  to  determine  fruitful  areas 
for  streamlining  and  harmonization  of 
data  requirements  and  look  for  ways 
that  associations  can  become  viable 
trusted  collection  and  dissemination 
points.  This  includes  determining 
specific  forms  or  industries  where  the 
return  on  investment  for  using 
interactive  electronic  transmission  of 
information  is  high  (e.g.,  the  IRS  2290 
for  truckers). 

4.  Implement  demonstration  prpjects 
for  these  identified  high  burden  areas 
where  Internet  technology  is  used, 
expert  tools  are  integrated  with 
electronic  forms,  and  business  models 
are  developed  including  the  concept  of 
intermediaries  or  collection/ 
dissemination  points  {e.g.,  extend  the 
coal  miner  application  to  all  miners; 
implement  portals  that  reduce  the 
information  bvu'den  for  different 
industries). 

5.  Partner  with  the  private  sector  to 
develop  online  tools  that  will  do  the 
following: 

•  Help  specific  industries  simplify 
their  recordkeeping  and  extract  data  to 
satisfy  the  demand  for  regulatory 
information. 

•  Enable  electronic  transmission  of 
compliance  information. 

The  team  has  suggested  a  niunber  of 
additional  activities  that,  taken  together, 
will  help  reduce  the  regulatory  burden. 
They  include: 

Approach  Change  Incrementally. 
Select  each  year  a  limited  group  of 
stakeholders  to  provide  input  on 
reducing  information  collection 
burdens.  For  example,  one  could 
approach  reducing  the  information 
burden  industry-by-industry  with 
clearly  established  goals  set  for 
improvement.  Start  with  the  five  major 
industry  clusters  the  first  year,  and  then 
address  the  next  five  industries  the 
following  year.  This  process  could 
involve  setting  up  panels  with  members 
from  the  affected  industries  to  assist  in 
identifying  information  requirements,  as 
well  as  members  from  State 
governments,  other  affected 
stakeholders,  the  general  public,  and 
Federal  agencies. 


Industrial  Classification.  BCOS  needs 
to  promulgate,  in  coordination  with  the 
regulatory  agencies  and  private  sector, 
an  industrial  classification 
nomenclature  that  will  accurately 
describe  the  target  regulated  industries 
in  ways  that  reflects  the  structure  of 
regulatory  programs  and  without  the 
detailed  complexity  of  NAICS. 

Using  BCOS  to  Identify  Duplication. 
The  PRA  requires  agencies  to  self-certify 
that  existing  and  proposed  information 
gathering  systems  do  not  duplicate  or 
overlap  those  of  other  systems  in  the 
same  agency/department.  Agencies 
should  participate  in  the  BCOS 
initiative  to  provide  a  common  front 
end  for  regulatory  requirements 
industry-by-industry. 

Study  Organizational  Data  Collection 
Approaches.  The  ideal  organizational 
system  for  collecting  and  disseminating 
regtilatory  information  among  federal, 
state  and  local  levels  is  not  yet  clear. 
Steps  should  be  taken  imder  the  aegis  of 
BCOS  to  partner  with  state  and  local 
government  as  well  as  the  private  sector 
to  explore  innovative  approaches  to 
information  collection  and 
dissemination  industry  by  industry. 
New  technology  holds  promise  for 
facilitating  collection  and  transfer  of 
information.  Best  practices  should  be 
studied  in  industry  as  well  as  Federal, 
state,  and  local  levels  and 
demonstration  projects  should  be 
carried  out  and  evaluated. 

Raise  Awareness  among  Government 
Employees.  All  changes  in  culture  and 
attitude  and  all  transformations  of 
process  require  training.  One  cannot 
simply  assume  that  government 
agencies  will  suddenly  discover  how  to 
do  things  differently.  Sharing  best 
practices  and  developing  good  practices 
would  be  part  of  a  training  effort.  Part 
of  this  training  would  include  the  ways 
in  which  small  businesses  are  different 
from  larger  businesses  and  bow  this 
affects  regiilatory  compliance. 

Develop  a  Cross-Agency  Initiative. 
Pattern  this  initiative  after  the 
successful  E-govemment  initiatives 
where  the  significant  information 
gathering  agencies  would  work  together 
to  reduce  the  information  required, 
streamline  the  collection  and 
dissemination  of  information,  and  share 
best  practices. 

Provide  List  Of  Laws,  Regulations  And 
Compliance  Assistance  Tools  on 
BusinessLaw.gov.  Require  Agencies  to 
post  and  maintain  list  by  industry  of 
applicable  regulations  and  laws  as  well 
as  compliance  assistance  tools  and 
publications  on  BusinessLaw.gov. 

Publish  standards  for  Electronic  Data 
Streams.  Harmonize  data  elements, 
business  rules  and  XML  standards.  In 
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this  manner  third  parties  such  as 
software  companies  and  intermediates 
could  where  practicable  assist  small 
businesses  in  providing  the  information 
in  much  the  same  manner  that  Intmt 
assists  small  businesses  file  their  taxes. 

Encourage  Agencies  to  Utilize 
"Smart"  Electronic  Forms.  These  forms 
would  include  components  that  provide 
immediate  feedback  to  assiu^  that  data 
being  submitted  meets  requirements  of 
format  and  are  within  the  range  of 
acceptable  options  for  each  data  field. 
This  would  be  similar  to  the 
aforementioned  tax  preparation 
software.  On  these  programs,  if  you 
enter  an  illegal  value  in  a  blank,  you  are 
given  an  immediate  error  message.  Or, 
if  the  program  finds  that  you  need  to  fill 
out  a  Schedule  C,  it  automatically  pops 
you  over  to  that  schedule,  you  fill  it  out, 
and  it  pops  you  back  to  the  your  form 
1040,  and  translates  the  data  from  the 
Schedule  C  onto  the  form  1040.  These 
programs  also  have  handy  pop-up 
windows  that  explain  terms  and 
definitions,  and  provide  cross- 
references  to  the  regulations.  This 
should  be  a  model  of  the  user 
friendliness  and  efficiency  that  we 
should  strive  to  implement  in 
government  forms.  Agencies  should 
accept  electronic  submission  of  forms  to 
avoid  OTTors  when  paper  forms  are 
manually  transcribed 

,      if. 


To  this  end,  we  would  recommend  an 
evaluation  of  the  following 
requirements. 

(1)  When  an  agency  submits  a  form  to 
0MB  for  approval  and  assignment  of  an 
"0MB  control  number,"  OMB  should 
review  the  collection  for  compliance 
with  GPEA.  The  agencies  should 
provide  web  services  transactions,  not 
just  e-copies  of  paper  forms. 

(2)  Any  computation  should  be  built 
into  the  form.  Data  that  appears  in  more 
than  one  field  should  be  copied 
automatically. 

(3)  The  submitting  agency  should 
include  form  field  validation  parameters 
at  the  time  that  the  electronic  form  is 
submitted  to  ensiu'e  valid  data  entry. 

(4)  All  electronic  forms  should 
contain  instructions  in  the  form  of  pop- 
up windows  to  explain  to  the  user  why 
the  form  field  is  invalid  as  well  as 
definitions  of  terms,  statutes,  reference 
data,  and,  where  applicable,  worksheets 
for  computing  entries. 

Implementing  these  improved, 
"smarter"  forms  will,  of  coiu-se,  cost  the 
government  time  and  money.  Agencies 
will  have  to  spend  time  designing  the 
electronic  forms,  and  determining  the 
validation  parameters.  OMB  will  have  to 
spend  additional  time  in  reviewing  the 
forms  and  verifying  the  completeness  of 
the  validation  and  pop-up  help  screens. 
However,  the  retvim  on  investment  will 


be  significant  for  both  governments  and 
businesses. 

Critical  Success  Factors 

The  Task  Force  envisions  several 
critical  success  factors  in  achieving  the 
desired  paperwork  burden  reduction 
and  user-fiiendly  compliance 
assistance: 

•  Effective  collaboration  among  and 
between  the  regulators; 

•  Conmiitment  of  the  regulated 
community  and  their  associations; 

•  Commitment  to  developing  a 
critical  mass  of  users,  infrastructiu«  and 
tools  to  ensure  rapid  implementation  of 
E-forms; 

•  Public-private  partnerships  and  use 
of  "best  practices"  to  deliver  the  tools; 

•  Use  of  proven,  affordable 
technologies  to  deliver  compliance 
assistance  to  small  businesses  in  a  one- 
stop,  single  format  manner; 

•  Agreement  on  appropriate  business 
models  to  illustrate  who  funds, 
develops,  owns  and  maintains  the  web 
services; 

•  Agreement  on  financing  strategy 
that  highlights  shared  services  and 
clarifies  who  manages  the  relationship 
with  the  user,  controls  the  data,  and 
owns  the  transaction. 

Appendix  1—44  U.S.C.  3520,  Public 
Law  107-198 

[See  http://www.acess.Q)o.gov] 


Appendix  2.— Small  Business  Paperwork  Reuef  Task  Force  Members 


Agency 

Office  of  Management  and  Budget  .. 
Office  of  Management  and  Budget  .. 

Department  of  Labor  

Department  of  Latxx  

Department  of  Labor 

Department  of  Labor  

Department  of  Labor  

Small  Business  Administration  

Small  Business  Administration  

Small  Business  Administration,  Of- 
fice of  Advocacy. 

Department  of  Transportation  

Department  of  Treasury  

Internal  Revenue  Service 

Internal  Revenue  Service 

Department  of  Heattli  and  Human 
Services. 

Department  of  Health  and  Human 
Services. 

U.S.  Department  of  Agriculture  

Department  of  Interior  

General  Services  Administration  

Environmental  Protection  Agency  .... 

Environmental  Protection  Agency  .... 

Department  of  Commerce 

Department  of  Conmierce 


Member 

Marie  A.  Forman  

John  Grafiam  

Dana  Bart>ieri  

Lois  Orr  

Cfieryl  Ken- 

Jeff  Koch  

Steven  Witt 

James  M.  Van  Wert  .. 

David  Javdan  

Thomas  M.  Sullivan  .. 

Eugene  Taylor 

Neil  Eisner 

Michael  R.  Chesman 

SherriM  A.  Fields 

Daniel  Troy 

Ruben  King  Shaw 

James  E.  House  

Robert  Faithful  

Mary  MitcheH 

Stephanie  Daigle  ., 

Karen  Brown  

Janet  Schwat) 

Karen  Hogan 


Title 


Associate  Director  for  Information  Technology  and  E-Govemment. 

Administrator,  Office  of  Information  and  Regulatory  Affairs. 

Associate  Assistant  Secretary  for  Policy. 

Deputy  Commissioner,  Bureau  of  Labor  Statistics. 

Special  Assistant  to  the  Commissioner,  Bureau  of  Labor  Statistics. 

Special  Assistant  to  the  Assistant  Secretary  for  Administration  and 

Mariagement. 
Director,  Standards  and  Guidance,  Occupational  Safety  and  Health 

Administration. 
Expert  Advisor  to  the  Chief  Operating  Officer. 
General  Counsel. 
Chief  Counsel  for  Advocacy. 

Acting  Chief  Information  Officer. 

Assistant  General  Counsel  for  Regulations  ar>d  Enforcenrwnt. 

Director,  Tax  Payer  Burden  Reduction. 

Deputy  Director,  Tax  Payer  Education  and  Communications. 

Associate  General  Counsel. 

Deputy  Administrator  and  Chief  Operating  Officer,  Centers  for  Medi- 
care ar>d  Medicaid  Services. 

Director,  Sn»ll  and  Disadvantaged  Business  Utiiizatton. 

Director,  Small  and  Disadvantaged  Business  Utilizatioa 

Acting  Deputy  Associate  Administrator,  Electronic  Government  and 
Technology. 

Acting  Deputy  Associate  Administrator,  Policy,  Ecorxxnics  and  Inno- 
vation. 

SnrwU  Busir>ess  Ombudsman. 

Special  Assistant  to  the  Chief  Financial  Officer.^ 

Deputy  Chief  Information  Officer. 
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Agency 

Member 

Title 

Office  of  Management  and  Budget  .. 

Office  of  Management  and  Budget  .. 
Office  of  Management  and  Budget   . 
Office  of  Management  and  Budget  .. 
Office  of  Management  and  Budget  .. 
Office  of  Management  and  Budget  .. 
Office  of  Management  and  Budget  .. 
Environmental  Protection  Agency  .... 
Environmental  Protection  Agency  .... 
Environmental  Protection  Agency  .... 

Environmental  Protection  Agency  .... 
Environmental  Protection  Agency  .... 

Internal  Revenue  Service  

Internal  Revenue  Service   

Donald  ArbucWe 

Jefferson  Hill  

Deputy  Administrator,  Office  of  Information  and  Regulatory  Affairs 

(OIRA). 
Senk>r  Advisor,  OIRA. 

Stanton  Anderson  

G2B  Portfolio  Manager. 

Jo  Armstrong 

Bryon  Allen 

SBPRA  Project  Manager. 
EPA  Desk  Officer,  OIRA. 

David  Rostker  

SBA  Desk  Offrcer,  OIRA. 

Cristal  Thomas 

DOL  Desk  Offk»r,  OIRA. 

Joan  Crawford 

SarKly  Germann 

Special  Assistant,  Office  of  Polk:y,  Economk:s  and  Innovatkni. 

Doreen  Sterling  

Jim  Edward  

Associate  Director.  Collection  Strategies  Divisk)n,  Office  of  Informa- 
tion Collection,  Office  of  Environmental  Information. 
Director,  Compliance  AssistarK^e  and  Sector  Programs  Division. 

Tracy  Back  

Margie  Kinney  

Ron  Kovatch  

Program  Analyst,  Office  of  Tax  Payer  Burden  Reductron. 
Senior  Advisor,  Office  of  Tax  Payer  Burden  Reduction. 

General  Services  Administration 

Department  of  Health  and  Human 

Sen/ices. 
Department  of  Labor  

Frank  McDonough  

David  Elizakje  

Director,  Office  of  Intergovernmental  Solutions. 
Centers  for  Medicare  arKJ  Medicakl  ServKes. 

Jennifer  Silk  

Todd  Owens 

Deputy  Director,  Standards  and  GukJance,  Occupational  Safety  and 

Department  of  Labor  

Health  Administration. 
OSHA  Clearance  Officer. 

Department  of  Labor   

David  Gray  

Deputy  Assistant  Secretary  of  Labor. 

Small  Business  Administration     .. . . 

Shawne  McGibbon 

Deputy  Chief  Counsel  for  Advocacy. 

Small  Business  Administration  

Small  Business  Administration 

Suey  Howe 

Keith  Holman  

Director,  Interagency  Affairs,  Office  of  Advocacy. 
Assistant  Chief  Counsel,  Office  of  Advocacy. 

Small  Business  Administration  

Ernst  Nilsson. 

Appendix  4 — Results  of  SBA  Office  of 
Advocacy's  Outreach  Activities 

SBA  OfBce  of  Advocacy  Observations 
Regarding  Implementation  of  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Based  on  Comments  Submitted  to  the  Office 
of  Advocacy  by  Small  Business 
Representatives 

1.  Single  Point  of  Contact.  Small  business 
representatives  stated  that  a  single  point  of 
contact  for  paperwork/information  collection 
requirements  within  each  agency  would  be 
extremely  beneficial.  They  recommend  that 
the  single  point  of  contact  be  the  Chief 
Information  Officer  (CIO)  or  an  analogous 
official  within  each  agency  who  is 
responsible  for  compliance  with  the 
Paperwork  Reduction  Act  (or  that  person's 
representative).  Small  business 
representatives  believe  that  the  single  point 
of  contact  needs  to  have  sufficient  authority 
and  the  resources  to  be  able  to  truly  function 
as  a  single  point  of  contact.  Finally,  they 
suggest  that  the  single  point  of  contact  within 
each  agency  be  clearly  identified  to  the 
public  and  to  agency  personnel.  From  the 
Office  of  Advocacy's  experience  in 
communicating  with  small  businesses,  the 
designation  of  an  effective  single  point  of 
contact  within  each  agency  will  be  critical  in 
achieving  the  burden  relief  objectives  of  the 
Act. 

2.  Overlapping/ Duplicative  Reporting. 
Small  business  representatives  cited  the  need 
to  repeatedly  submit  the  same  information  to 
a  single  agency  as  a  major  paperwork  burden. 
They  suggest  that  agencies  periodically 
review  and  eliminate  duplicative  reporting 
requirements.  The  single  point  of  contact  for 
paperwork  within  each  agency  would  be 
uniquely  situated  to  identify  such 


overlapping,  duplicative  reporting 
requirements  and  recommend  their 
elimination. 

3.  Compliance  Assistance.  Small  business 
representatives  stated  that  agencies  should 
provide  more  effective  paperwork 
compliance  assistance  to  small  businesses. 
Concise,  plain-language  compliimce  guides 
would  be  helpful.  Currently,  small  business 
representatives  complain  about  compliance 
guidance  that  is  complex,  outdated, 
misleading,  or  voluminous,  leaving  the  small 
business  more  confused  that  when  the 
guidance  was  ffrst  consulted.  Small 
businesses  have  told  the  Office  of  Advocacy 
that  compliance  hotlines  are  also  very  useful. 
Certainly,  compliance  assistance  hotlines 
such  as  the  Internal  Revenue  Service's  Tele- 
Tax  assistance  network  have  proven  to  be 
very  helpful  to  regulated  entities. 

4.  Paperwork  Utility  Review.  Small 
business  representatives  believe  that  it  would 
be  beneficial  for  agencies  to  periodically 
review  their  information  requirements  and 
assess  whether  the  required  information  is 
still  necessary  or  even  useful. 

5.  Catalogue  of  Required  Paperwork 
Requirements.  Small  business  representatives 
stated  that  a  catalogue  of  reporting 
requirements  would  be  useful  and  would 
enhance  their  ability  to  identify  and  comply 
with  paperwork  and  information  collection 
requirements.  They  believe  that  such  a 
catalogue  can  and  should  be  categorized  by 
NAICS  code.  Ultimately,  small  businesses 
would  like  to  be  able  to  enter  their  industry 
code  and  see  all  of  the  paperwork 
requirements  that  apply  to  them. 

6.  Use  of  Enforcement  Discretion.  Small 
business  representatives  suggested  that 
agencies  waive  penalties  for  first-time 
paperwork  violations,  especially  where  a 


small  business  has  sought  out  and  followed 
advice  from  a  hotline  or  other  agency  contact. 
One  suggestion  is  for  agencies  to  develop  a 
mechanism  to  track  calls  to  hotlines  or  other 
compliance  assistance  requests  (e.g.,  a 
confirmation  number  is  provided  to  the  small 
business  at  the  conclusion  of  the  contact),  so 
that  the  small  business  can  demonstrate  that 
the  contact  was  made.  Agencies  can  use  their 
existing  enforcement  discretion  on  a  case-by- 
case  basis  to  respond  to  these  situations. 

7.  Paperwork  Retention  Requirements. 
Small  business  representatives  noted  their 
concern  with  record  retention  requirements 
that  may  add  significantly  to  the  overall 
paperwork  burden.  They  believe  that 
paperwork  retention  requirements  should  be 
periodically  evaluated  and  unnecessarily 
long  retention  periods  should  be  shortened 
where  appropriate. 

8.  Electronic  Paperwork  Reporting.  Small 
business  representatives  pointed  out  that 
many  small  businesses  still  rely  on  paper, 
and  are  unlikely  to  become  computerized  in 
the  near  future.  Agencies  should  not  assume 
that  Web-based  paperwork  filing  is  a  solution 
to  the  paperwork  burden. 

Summary  of  Public  Comments  on 
Implementing  the  Small  Business  Paperwork 
Relief  Act  of  2002,  Excerpted  From  the 
Transcript  of  a  Public  Meeting  Held  March 
4,  2003,  and  Written  Comments  Submitted  to 
the  Officx  of  Advocacy 

I.  Paperwork  Retention  Requirements 

•  "Part  of  the  problem  with  understanding 
paperwork  on  small  business  is  *   *   *  the 
amoimt  of  time  that  [small  businesses]  have 
to  spend  in  collecting  the  data  that  back 
those  forms  for  that  data,  and  certainly 
retaining  that  data  in  a  manner  in  which 
they're  able  to  replicate  it  for  organizations 
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like  the  IRS."  Giovanni  Coratolo,  U.S. 
Chamber  of  Commerce,  p,  18 

•  "(Wje  may  want  to  add  to  the  discussion 
•  *   *  recordkeeping  io  terms  of  how  long 
folks  have  to  keep  these  records.  I  mean  I 
know  it  varies  whether  it's  30  years,  by 
agency,  but  shoot,  I  would  love  to  know  the 
compliance  rate  on  that  in  terms  of  folks.  I 
think  that's  something  that  also  needs  to  be 
looked  at."  Susan  Eckerly,  National 
Federation  of  Independent  Business,  p.  32 

•  "[OJneof  the  things  that  we  frequently 
hear  about,  particularly  in  the  tax  area,  the 
burden  of  having  to  keep  those  records.  And 
you've  got  to  remember,  as  I  pointed  out 
earlier,  not  everybody  has  an  empfy  CD- 
ROM  of  all  this,  which  is  probably  one  good 
way  to  store  it.  A  lot  of  people  just  have 
huge-you  know,  think  of  a  tool  and  die  shop, 
just  huge  file  folders  in  a  dusfy  comer  of  a 
room  with  all  this  stuff  in  it,  or  think  of  a 
gas  station,  if  they  even  have  it  anymore." 
Susan  Eckerly,  NFIB,  p.  83. 

•  "The  House  Small  Business  chairman  in 
1995  amended  the  '95  Paperwork  Reduction 
Act  to  require  that  the  clearance  process  and 
the  single  agency  officials  put  on  every  single 
recordkeeping  requirement  that  exists  in  the 
system  a  record  retention  requirement.  That 
is  a  matter  of  law.  It  reads  in  3506(f)  now, 

for  each  recordkeeping  requirement,  the 
length  of  time  a  person's  required  to  retain 
their  records  specified  *   *   *  we  would  save 
hundreds  of  millions  of  dollars  if  we  could 
just  move  to  that  point.  •*  *  *  i  think  if  you 
go  into  the  existing  inventory  today,  which 
exist^^you  can  look  at  it — and  count  the 
number  of  times  we  have  recordkeeping 
requirements  established  in  law  that  do  not 
express  what  the  record  retention 
requirement  is,  you  would  be  in  the 
thousands  of  specific  examples,  thousands. 
*   *   *  They're  there  now  and  thousands  of 
examples  amounting  to  hundreds  of  millions 
of  dollars  in  burden."  Bob  Coakley,  p.  86-9. 

2.  Duplicative  Paperwork  Requirements 

•  "With  the  IRS,  one  area  that  I  thought 
was  very  good  that  had  some  momentum 
behind  it  was  the  STAWRS  (Simplified  Tax 
and  Wage  Reporting  System]  program,  where 
the  IRS  eliminated  the  duplication  of 
submissions  to  the  IRS  and  the  states  and 
from  what  I  understand,  that  program's 
completely — not  only  has  it  not  gone 
forward,  it  is  completely  erased."  Giovanni 
Coratolo,  U.S.  Chamber  of  Commerce,  p.  19. 

•  "I  do  8  lot  of  OSHA  issues  and  I  know 
OSHA  last  year  had  put  forward  a  proposal 
as  part  of  the  Paperwork  Reduction  Act  to  get 
rid  of  a  lot  of  duplicative  and  excessively 
redundant  stuff.  I  think  that's  a  good  start 
they've  done,  which  they  need  to  be 
commended  for  doing  that."  Chris  Tampio, 
National  Association  of  Manufacturers,  p. 
21-2. 

•  "I  hear  a  lot  about  duplicative  reporting 
about  EPA.  There  are  four  different  media 
offices.  They  all  ask  the  same  questions  in 
different  ways  and  people  end  up  reporting 
the  same  data  with  a  slightly  different  twist 
and  I  don't  know  if  this  report  can  address 
that  because  many,  many  of  those 
requirements  are  statutory.  »  •   *"  Pem 
Abrams,  IPC,  p.  26. 

•  "I  know  with  the  IRS.  they  just  deleted 
the  requirements  of  filling  out  Schedule  L 


and  M  and  when  they  examined  it  they 
found  it  was  not  used.  Here  were  millions  of 
hours  of  paperwork  that  was  being  required, 
plus  the  data  collection  by  small  businesses, 
and  they  weren't  being  used."  Giovanni 
Coratolo,  U.S.  Chamber  of  Commerce,  p.  34. 

•  "Another  thing  with  regard  to  the  single 
electronic  reporting  system  or  sort  of 
addressing  the  duplication,  we  tried  to  ask 
our  members  what  agencies  are  the  worst 
with  regard  to  duplicative  paperwork.  The 
anecdotal  information  we  received,  they  tend 
to  say  that  duplications  within  the  agencies 

*  *  *  if  there  are  two  representatives  from 
the  Department  of  Labor,  ask  them  have  you 
ever  taken  the  Wage  and  Hour  paperwork 
requirements,  reporting  requirements, 
matched  them  up  with  OSHA?  Those  are 
some  instances  that  we  hear  about.  And  is 
there  any  way  you  can  try  and  merge  that? 
That  would  be  a  suggestion  with  respect  to 
that."  Susan  Eckerly,  NFIB,  p.  82-3. 

•  "I'd  ask  if  it's  within  the  purview  of  this 
Task  Force  to  look  at  where  state  regulations 
can  be  synched-up  more  with  federal 
regulations  because  there's  a  lot  of 
duplications  there,  as  well."  Fem  Abrams, 
IPC.  p.  85. 

•  Examples  of  Duplicative  Reporting  in  the 
environmental  arena; 

— ^Hazardous  waste  shipments  on  both 
RCRA  biennial  and  annual  SARA  TRI. 

— Annual  air  emission  fees  (for  those  states 
or  air  districts  that  require  them)  and  SARA 
TRI  reports — pound  for  pound  "TRI  chemicals 
virtually  identical. 

— WW  discharges  for  certain  pollutants 
that  are  SARA  TRI  reportable.  Although  most 
WW  reports  are  concentration  based,  some 
are  mass  based  and  getting  aimual  totals  is 
a  matter  of  adding. 

— Tier  D  reports  and  California  HMBP  were 
duplicative  imtil  Reg.  9  issued  July  27,  2001 
letter  confirming  that  California  facilities 
submitting  HMBP  annual  reports  did  not 
have  to  file  Tier  II  reports. 

— Some  states  duplicate  federal  TRI 
reporting  with  same  chemicals. 
(Massachusetts  and  Form  S) 

— Some  states  require  duplication  of 
hazardous  waste  quantities  for  waste  min/P2 
reports  (New  York's  HWRP  and  California's 
SB  14) 

— All  compiled  by  Fem  Abrams,  IPC. 

3.  Single  Point  of  Contact 

•  "I  think  small  business  people,  they 
want  to  comply  with  regulations  and 
paperwork  and  stuff  but  the  biggest  problem 
they  have  is  compliance  assistance.  In  all  the 
agencies,  in  IRS,  in  OSHA,  at  the  Department 
of  Labor,  in  Wage  and  Hour  and  everywhere, 
I  think  having  more  people  there  to  help  with 
compliance  assistance  is  a  key  that  these 
people  want."  Chris  Tampio,  National 
Association  of  Manufacturers,  p.  20-1. 

•  "(ojur  members  really  do  need  help  with 
some  of  this  paperwork.  A  lot  times  it's 
very — I  mean  you  get  down  to  environmental 
reporting  on  very  technical  issues  and  they're 
very  specific  and  what  they  really  need  is 
simplification.  They  don't  need  more  long 
written  guides  or  helpful  compliance  guides 
where  instead  of  now  having  20  pages  of 
forms  with  200  pages  of  directions,  we  now 
have  300  pages  of  guidance  on  top  of  that. 


which  is  often  more  regulatory  interpretation 
instead  of  really  being  helpful."  Fem 
Abrams,  IPC,  p.  27. 

•  "If  we  create  a  series  of  single  agency 
contacts  outside  the  mbric  of  these  chief 
information  officers  and  their  statutory 
authorify  and  responsibilities,  how  can  we 
expect  them  to  work?  It's  either  got  to  be 
them,  a  point  Susan  [Eckerly]  alluded  to,  or 
it's  got  to  be  somebody  reporting  to  them. 
Then  the  QO's  have  to  understand  that 
(information  resources  management] 
includes  public  burden  and  small  business. 
And  if  they  think  about  it  and  if  they  follow 
what  the  president  *  •   •  wants  done,  small 
business  would  be  pretty  high  on  that  list 
and  we  will  begin  to  see  an  ability  to  attach 
these  problems."  Bob  Coakley,  p.  50. 

•  "[i]f  each  [agency]  had  the  list,  not  only 
their  chief  information  officer  but  all  the 
ombudsmen  they  have  or  all  the  points  of 
contact,  that  potentially  small  business 
would  go  to,  that  might  be  a  useful  exercise, 
to  just  get  all  those,  everybody's  list  together 
in  terms  of  when  you  try  to  figure  out  who 
should  be  the  single  point  of  contact."  Susan 
Eckeriy,  NFIB,  p.  73. 

•  "Not  only  is  there  a  complex  web  of  who 
is  a  small  business  ombudsmen,  and  I'm 
using  that  as  just  a  general  term,  but  there's 
no  mechanisms  for  accountability  in  a  lot  of 
agencies  *   *   *.  So  there's  been  a  long-term 
problem.  Department  of  Labor  I'll  use.  They 
have — and  I  don't  even  know  if  this 
position's  filled  now  because  I  just  ignore 

it — their  small  business  outreach  f»erson  or. 
ombudsmen  for  the  entire  department  and 
it's  always  just  this  office  that  they'd  say  hi, 
we'll  send  you  a  brochure.  So  it  never  was 
very  useful.  And  what's  important  on  that 
point,  not  only  is  the  person  accountable  but 
the  agency's  accountable  •   *  •  "  Anita 
Drummond,  ABC,  p.  73-4. 

•  "Imagine  being  somebody  out  in  Loma 
Linda.  California  or  whatever,  calling 
Washington,  D.C.  information  and  asking  for 
the  Department  of  Labor.  They  say  I'm  a 
small  business  and  I'm  trying  to  comply  with 
the  wage  and  hour  laws;  who  can  I  talk  to? 
Well,  if  the  personnel  operator,  the  operator 
who  answers  that  line,  I  think  that's  5ie  key 
thing  right  there.  Those  front-line  telephone 
operators  need  to  be  able  to  direct  that 
person,  *   *  *  no  matter  who  [is  the  single 
point  of  contact],  whether  we  have  them  set 
up  as  a  full  department,  an  ombudsman,  or 
one-stop  call  *   *   *"  Larry  Fineran,  National 
Association  of  Manufacturers,  p.  91. 

•  "We  should  examine  the  possibilify  of 
recommending  to  the  agencies  the 
responsibilities  this  [single  point  of  contact] 
should  be  assigned  *   *  •  should  the 
appointed  small  business  official  report 
annually  to  the  Office  of  [Advocacy]?"  Jim 
Tozzi,  Center  for  Regulatory  Effectiveness. 

•  "It's  important  to  establish  what  the 
relationship  will  be  between  the  point  of 
contact  identified  by  the  legislation  and  (1) 
the  chief  information  officer  who  is  charged 
with  administering  the  Paperwork  Reduction 
Act;  (2)  the  small  business  ombudsperson 
who  is  appointed  by  several  agencies;  and  (3) 
the  office  of  small  business  that  various 
Cabinet  departments  have  set  up.  If  this 
provision  is  to  be  implemented  effectively,  it 
is  important  that  not  another  overlapping 
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office  be  created  to  meet  this  requirement  in 
the  2002  law."  Susan  Eckerly,  NFIB. 

4.  Catalogue  of  Required  Reporting 

•  "One  thing  that  we  *  *  *  consistently 
argued  for  is  the  catalogue  of  reporting 
requirements  *   *  *  I  think  that  it  doesn't 
make  sense  to  me  that  you  can't  go  one  place, 
maybe  not  every  single  paperwork 
requirement,  but  most  of  them,  divided  by 
SIC  code.  It  just  doesn't  make  sense  to  me 
that  you  can't  have  that."  Susan  Eckeriy, 
NFIB,  p.  81-2. 

•  "But  in  addition  to  that  idea  of  a 
catalogue,  a  nifty  electronic  edition  that  be 
(sic)  an  export  system  along  the  lines  of  Tax 
Cut,  where  you  put  in  your  SIC  code  and 
start  answering  very  basic  questions  that 
would  then  take  you  to  the  regulations  that 
would  apply  to  you."  Fern  Abrams,  IPC,  p. 
84-5. 

•  "The  catalogue  of  reporting 
requirements.  That  system  of  information, 
that  database  already  exists.  It  shouldn't  be 
hard  *  *  *  it  should  not  be  a  task."  Bob 
Coakley,  p.  86. 

•  "The  Task  Force  should  clearly  identify 
and  recommend  that  any  catalog  of 
regulatory  paperwork  collection 
requirements  tte  broken  down  according  to 
these  different  manufacturing  processes. 
Creating  a  catalog  in  such  a  manner  would 
greatly  enhance  the  ability  of  small  business 
owners  to  comply  with  underlying  laws  and 
regulations  on  paperwork  and  information 
collections."  Danielle  Waterfield, 
Screenprinting  and  Graphic  Imaging 
Association  International. 

•  "The  federal  government  should  have  in 
one  place  a  definitive  list  of  the  paperwork 
requirements  imposed  on  small  business. 

*   *   *  Given  the  paperwork  and  regulatory 
demands  placed  on  small  business,  the 
federal  government  should  be  able  to  fulfill 
its  end  of  the  bargain  and  publish  a  list 
categorized  by  the  NAICS  code.  It  would  be 
wonderful  if  businesses  could  access  this  via 
CD-ROM,  through  their  trade  association,  or 
oR  the  internet,  among  other  places."  Susan 
Eckerly,  NFIB. 

5.  Agency  Accountability/Review  of  Agency 
Compliance  With  Paperwork  Laws 

•  "(w)e  really  have  to  look  at  whatroe 
agencies  are  spending  and  dedicating  their 
efforts  to  *  *   *  I  know  we  have  a  section  610 
under  SBREFA  that  asks  agencies  to  review 
rules.  Why  shouldn't  there  be  a  610  for 
paperwork,  where  they  actually  have  to 
review  the  paperwork  requirement  every  so 
often  within  the  agency?  And  this  should  be 
under  the  guise  of  OMB  to  enforce  this." 
Giovanni  Coratolo,  U.S.  Chamber  of 
Commerce,  p.  18-9. 

•  "I  reconunend  that  this  Task  Force  have 
some  sort  of  recommendation  of  a  610-like 
provision  where  agencies  could  have  a 
certain  period  of  time  where  they  would  have 
to  review  their  forms  *   *   *  so  when  I  refer 
to  610  I'm  not  referring  to  610  out  of  SBREFA 
but  something  similar  that  would  be 
recommended  by  this  Task  Force  to  the 
agencies  that  every  so  often  they  would  have 
to  review  these  forms  and  have  cwtain  assets 
dedicated  to  examine  whether  this 
infoimation  is  useful  or  not  or  is  being  used." 


Giovanni  Coratolo,  U.S.  Chamber  of 
Commerce,  p.  33—4. 

•  "The  mantra  of  the  small  business 
community  is  we  don't  need  new  laws,  we 
don't  even  need  new  administrative 
initiatives;  what  we  need  is  an  executive 
branch  to  follow  up  on  the  laws  that  exist  so 
that  we  give  integrity  to  the  regulatory 
process  and  we  can  participate  meaningfully 

*  *   *  we  need  to  get  rid  of  the  benign 
neglect  and  that'll  take  political  leadership 

*  *  *  we  need  the  president  to  ask  the 
agencies  to  make  it  a  priority  to  follow  the 
procedural  requirements  of  law  that  we 
already  have  won  and  put  in  place  and  that 
ought  to  be  done."  Bob  Coakley,  p.  45-6. 

•  "My  brother  works  for  the  Federal  Trade 
Commission  and  he  was  reviewing  a 
regulation  one  time  virith  one  of  his 
colleagues  and  his  colleague — this  was  before 
SBREFA  was  passed,  by  the  way — he  said, 
well  what  about  this  Reg  Flex  review?  He 
said,  'Don't  worry  about  that.  It's  not 
enforceable  anyway,  so  we  don't  have  to  do 
that.'  I  think  unfortunately  that's  the  attitude 
of  a  lot  of  federal  officials,  not  all  of  them 
certainly,  but  many  of  them  *  *   *  I  would 
suggest  that  you  look  at  ways  to  implement 
the  paperwork  requirements  that  go  beyond 
simply  having  them  review  them.  Maybe 
some  type  of  judicial  review  or  maybe  you 
need  to  create  some  kind  of  incentive  from 
the  agency's  perspective."  Brad  Frisby, 
National  Mining  Association,  p.  55-7. 

6.  Penalty  Waivers/First  Time  Abatement  of 
Penalties 

•  "I  do  a  lot  of  OSHA  issues  and  instead 
of  having  so  many  people  that  are  there 
playing  gotcha  for  a  manufacturer  that  might 
have  a  paperwork  violation,  why  not  instead 
have  someone  go  there  and  try  to  assist  them 
in  not  just  the  recordkeeping  but  trying  to 
make  it  a  safer  workplace  instead  of  giving 
them  a  violation  for  not  having  their  material 
safety  data  sheets  or  something  like  that 

*  *   *  let's  take  some  of  the  resources  from 
a  lot  of  their  heavy-handed  enforcement  to 
compliance  assistance."  Chris  Tampio, 
National  Association  of  Manufacturers,  p.  23. 

•  "I  also  work  with  OSHA  issues  *   •   * 
and  I  actually  view  OSHA  as  much  more  of 
an  outreach  and  helpful  to  small  businesses 
and  the  like,  and  I'd  like  to  see  EPA  go  more 
that  way,  that  OSHA  actually  has  programs 
where  they  reach  out  and  help  businesses 
comply  *  •  •  ••  Fern  Abrams,  IPC,  p.  26. 

•  "(tlhere's  a  lot  of  problems  with 
contractor-staffed  hotlines  where  the  people 
answering  the  questions  don't  really  know 
the  answers.  They're  making  stuff  up.  And 
then  the  agencies,  and  I  believe  this  is  true 
of  the  IRS,  as  well,  don't  have  to  be  held  to 
the  advice  that  is  given  out  by  their  hotline. 
So  someone  can  get  advice,  take  it,  and  still 
be  slapped  later  with  an  enforcement 
violation."  Fern  Abrams,  IPC,  p.  27-8. 

•  "(w)hat's  important  •  *  •  not  only  is  the 
person  accountable  but  the  agency's 
accountable,  and  this  is  a  problem  that  came 
up  during  the  last  administration  and  I  can't 
remember  how  it  was  resolved  in  the 
Department  of  Labor  but  they  put  out 
compliance  guides  and  you  could  follow  the 
compliance  guide  but  you  could  still  be  cited 
if  you  follow  the  compliance  guide  because 


there  was  an  error  in  the  guide.  So  the  agency 
was  not  accountable  for  having  accurate 
assistance  materials.  The  person  wasn't 
accountable,  the  person  or  the  program 
wasn't  accountable,  and  the  materials,  there 
was  no  reliability  in  them."  Anita 
Dnmimond,  ABC,  p.  74-5. 

•  "I  think  it's  incimibent  on  the  Task  Force 
to  actually  strengthen  (the  suggestion  of  first- 
time  abatement  of  penalties]  and  recommend 
that  (agencies]  come  out  on  record  as  saying 
that  they  will  have  a  first-time  abatement  of 
penalties  based  on  minor  papterwork 
infractions."  Giovaimi  Coratolo,  U.S. 
Chamber  of  Commerce,  p.  75-6. 

•  "(w]hat  is  the  ultimate  goal  of  the 
regulatory  system?  •  *  *  The  ultimate  goal 
is  voluntary  compliance  *  *   *  so  to  the 
extent  that  agencies  make  it  easy  to  comply, 
then  they  are  furthering  their  goal,  whether 
it's  a  safer  workplace  or  whether  it's  a  better 
environment,  what  have  you.  So  I  think  that 
the  agency  mindset  still  needs  to  be  that 
voluntary  compliance  is  their  goal,  not  how 
many  citations  have  they  made  *  •  •  "  Larry 
Fineran,  National  Association  of 
Manufacturers,  p.  90-1. 

7.  Electronic  Paperwork  Reporting 

»  "I'll  be  the  first  to  say  our  members  are 
way  behind  in  (technology].  The  average  size 
of  our  membership  *  *  *  is  very  small,  less 
than  10,  and  a  lot  of  these  people  are  now 
having  computers  but  they  don't  use  their 
computers  necessarily  to  be  on  the  Web,  so 
tfiey're  not  going  to  get  on  EPA's  Web  site 
and  all  of  a  sudden  have  one  magic  form  and 
fill  all  that  out."  Susan  Eckerly,  NFIB,  p.  29- 
30. 

•  "(algencies  •  *  •  see  a  great  opportunity 
in  making  everything  electronic,  that 
somehow  this  is  going  to  achieve  the  greatest 
type  of  reduction  and  it's  also  perhaps  the 
most  cost-efficient  for  an  agency,  but  the 
reality  of  small  business,  the  reality  of  those 
that  actually  have  to  go  through  this  if  they're 
going  to  fill  out  their  own  forms,  more  often 
than  not  the  electronic  option  isn't  available 
to  them.  So  although  [electronic  reporting]  is 
often  the  main  way  *   *   *  in  which  agencies 
choose  to  reduce  their  overall  burden 
numbers  *  *  *  it  still  isn't  taking  care  of 
those  who  have  the  toughest  part  of  the 
burden,  which  is  those  that  are  still  filling 
out  paper.  "tRosario  Palmeri,  House 
Committee  on  Small  Business,  p.  533. 

•  "I  think  there's  still  very  large  problems 
with  the  [EPA's]  e-docket.  I  think  it  was  a 
tool  that  was  established  to  try  to  help  small 
business  *  *  *  I  even  find  it  complicated 
and  I've  done  this  for  15  years.  I  get  lost  in 
it.  I  can't  find  some  of  the  e-docket  materials 
that  EPA  says  are  on  the  various  dockets." 
Theresa  Pugh,  American  Public  Power 
Association,  p.  65. 

•  "(t]here  are  a  lot  of  people  who  are  still 
on  paper,  especially  in  the  small  businesses 
who  don't  have  computers  or  worse  yet,  have 
computers  but  they're  dial-up  computers  and 
they're  on  one  (wrson's  desk  and  when  you 
start  looking  at  500  or  wliatever  page  things, 
it  could  take  them  hours  to  download  it.  So 

I  think  we  need  to  look  at  the  hi^-tech 
solutions  that  we  didn't  have  a  few  years  ago 
but  we're  not  quite  ready  to  replace  the 
paper."  Fern  Abrams,  IPC,  p.  84.  ; 


•  "I  wanted  to  suggest  that  the  Air  Office, 
at  least  at  EPA  and  perhaps  some  other 
agencies,  have  a  bad  habit  of  establishing 
daUbases  to  indicate  both  paperwork  and 
actual  regulatory  compliance  costs  and  on 
some  small  business  areas  it's  left  blank.  If 
you  don't  know  any  better  and  you  read  that, 
it  look  like  there's  no  regulatory  requirement 
*  •  *  it  sort  of  leads  one  to  believe  that 
they're  not  being  regulated  when  they  will  be 
regulated."  Theresa  Pugh,  American  Public 
Power  Association,  p.  93. 

8.  Miscellaneous  Comments 

•  "  *  *   •  I  sat  through  an  IRS  paperwork 
reduction  meeting.  It  was  part  of  their  normal 
review  of  forms  and  instructions.  This  one 
happened  to  be  on  taxes  filed  by  small 
farmers  and  they  devoted,  I  think,  about  25 
minutes  of  their  eight-hour  session  on  this 
particular  set  of  forms  to  paperwork 
reduction  *   *   *  But  what  we  found  is  that 
the  IRS.  in  figuring  out  wrho  tp  put  together 
in  terms  of  a  meeting  to  talk  about  paperwork 
reduction,  they  didn't  have  a  single  farmer, 
they  didn't  have  a  single  representative  from 
a  farm  trades  or  any  other  small  group.  They 
put  together  a  group  of  practitioners  who 
essentially  were  accountants  *   *   *  they  start 
with  the  assumption  that  no  small  business 
and  no  farm  is  actually  going  to  fill  out  their 
own  taxes  •  *  •  and  when  tiiey  start  from 
that  basic  assumption,  they  asstune  that  the 
types  of  cMTBctions  and  the  types  of  things 
they  want  to  do  or  make  clarifications  to  are 
from  a  practitioner's  standpoint  rather  than 
from  the  individual  standpoint."  Rosario 
Palmeri,  House  Committee  on  Small 
Business,  p.  51-2. 

•  "If  there  were  some  way  we  could  come 
up  with  a  clever  way  of  rewarding  employees 
in  various  agencies  •  *  *  if  there  was  a  way 
that  the  regulatory  agencies  •  *   •  would 
recognize  the  leadership  of  employees  for 
taking  a  creative  approach  in  trying  to  reduce 
regulatory  burden  in  a  responsible  way 

•  *  *."  Theresa  Pugh,  American  Public 
Power  Association,  p.  66. 

•  "And  I  wanted  to  comment  briefly  on  the 
same-time  reporting  option  on  your  list 

•  *   *  I  hear  negative  feedback  about  that. 
Companies  like  that  things  are  spaced  out 
through  the  year  so  that  they  can  spread  the 
workload  over  the  one  or  two  or  three  people 
or  however  many  they  have  who  handle  the 
reporting  requirements,  and  that  if  it  were  all 
due  at  one  time  of  the  year,  they  couldn't' 
have  that  one  person."  Fern  Abrams,  IPC.  p. 
85. 


Appendix  S — Federal  Government 
Initiatives  To  Reduce  or  Streamline 
Reporting  Requirements  for  Businesses 

Currently  there  are  a  substantial  number  of 
Federal  government  efforts  in  operation  or  in 
development  that  use  one  or  more  of  the 
approaches  to  reduce  paperwork  burden  for 
businesses,  as  described  in  the  task  one 
section  of  this  report.  Several  examples 
follow: 

1.  The  Food  and  Drug  Administration 
(FDA)  has  harmonized  iU  new  drug 
application  and  biologies  application  forms 
which  can  be  submitted  electronically. 
Previously,  there  had  been  21  different 
application  forms.  A  second  FDA  example  is 


its  work  underway  with  the  European  Union 
and  )apan  to  harmonize  product  approval 
application  requirements  and  adverse  event 
reporting.  As  a  result  of  this  work,  businesses 
will  be  able  to  collect  and  submit  essentially 
the  same  information  in  the  same  format  to 
satisfy  many  countries'  pre-approval  and 
post-maiketing  requirements  for  drugs  and 
biologies. 

2.  Below  are  two  examples  of  cross  agency 
consolidations  of  reporting  requirements  are 
instructive. 

(a)  The  Single  Source  Coal  Reporting 
project,  which  involves  several  Federal 
agencies  plus  at  least  1  state,  consolidate 
reporting  by  coal  producers  on  their 
production  activity  to  a  single  point;  using 
one  form,  common  data  definitions  where 
practical  and  beneficial,  and  synchronized 
reporting  with  respect  to  timing. 

(b)  The  Employee  Benefits  Security 
Administration  (EBSA),  the  Pension  Benefit 
Guaranty  Corporation  (PBGC),  and  the 
Internal  Revenue  Service  (IRS)  jointly  collect 
data  from  businesses  on  benefit  plan 
operations  using  a  single  form.  In  the  year 
2000  the  3  agencies  together  streamlined  the 
information  required  to  be  reported  on  the 
form  and  implemented  an  electronic  filing 
and  processing  system.  The  single  report  is 
filed  with  a  contractor  who  then  distributes 
the  appropriate  information  to  each  of  the  3 
agencies. 

3.  The  IRS  has  expanded  the  use  of  the 
Internet  and  web-based  technology  to  reduce 
burden  on  small  businesses.  The  Small 
Business  Community  Web  Site  provides  a 
variety  of  information,  tools  and  products  to 
make  it  easier  for  small  businesses  to  comply 
with  tax  laws. 

4.  The  Social  Security  Administration  for 
many  years  has  received  Forms  W-3, 
Transmittal  of  Wage  and  Tax  Statements,  and 
Forms  W-2,  Wage  and  Tax  Statement,  on 
behalf  of  both  SSA  and  the  Internal  Revenue 
Service.  SSA  collects  the  data  from 
employers,  transcribes  the  paper  docimients 
not  filed  electronically,  posts  the  data  to  their 
own  files  and  provides  the  data  to  the  IRS. 

5.  The  Occupational  Safety  and  Health' 
Administration  (OSHA)  and  the  Bureau  of 
Labor  Statistics  (BLS)  collect  occupational 
injury  and  illness  data  from  individual 
employers  in  aimual  sample  surveys.  By  law, 
BLS  carmot  share  micro-data  collected  from 
businesses  with  non-statistical  agencies. 
Although  BLS  is  barred  from  sharing  data 
with  OSHA,  the  two  agencies  have  developed 
sampling  methodology  and  reporting 
procedures  designed  to  reduce  the  burden  on 
businesses  in  both  surveys  by  minimizing 
overlap  between  the  2  surveys  and  providing 
businesses  the  opportunity  to  use  a  single 
form  for  reporting  if  they  so  choose. 

6.  The  Department  of  Transportation  (DOT) 
currently  has  two  initiatives  for  consoUdating 
reporting  requirements.  The  first  initiative 
consolidates  reporting  requirements  for  six  of 
its  agencies  into  a  1  page  form  for  businesses 
to  report  the  results  of  safety-related  drug  and 
alcohol  tests  for  nearly  10  million  safety- 
sensitive  employees.  This  new  form  also 
reduces  the  number  of  data  elements.  The 
Coast  Guard  will  continue  to  participate  in 
this  system  after  it  is  transitioned  to  the 
Department  of  Homeland  Security. 


Another  noteworthy  effort  underway  at 
DOT  is  the  creation  of  a  new  application 
form  and  uniform  reportii^  requirements  for 
the  disadvantaged  business  enterprise  (DBE) 
program.  At  this  time  a  business  seeking 
certification  as  a  DBE  must  fill  out  a  different 
form  for  three  DOT  agencies  and  for  multiple 
state  and  local  agencies.  The  new  form  will 
be  used  by  federal,  state  and  local  agencies. 


Appendix  6— The  Business  Compliance  One 
Stop  as  a  Platform  for  Regulatory  Burden 
Reduction 

Background 

SBA  is  the  managing  partner  for  the 
Business  Compliance  One  Stop  (BCOS),  an 
initiative  that  is  a  framework  for  achieving 
the  goals  of  the  (SBPRA)  Task  Force. 

The  goal  of  the  BCOS  is  to  reduce  the 
burden  on  business  owners  by  making  it  easy 
to  find,  understand,  and  comply  with 
governmental  laws  and  regulations.  The 
BCOS  solution  is  to  provide  businesses  with 
a  single  ^int  of  access  to  information  and 
tools  that  will  make  it  easy  for  them  to 
comply.  The  portal  offers  value  to  the 
business  community  in  three  areas: 

(1)  Find:  efficient  access  to  laws  and 
regulations  at  all  levels  of  government  (helps 
you  find  what  applies  to  you  as  a  business 
owner,  where  you  live); 

(2)  Understand:  compliance  assistance 
digital  guides  that  wrill  help  businesses 
determine  if  they  are  in  compliance  and  how 
to  comply; 

(3)  Comply:  online  transactions,  such  as 
allowing  businesses  to  register  their  business, 
apply  for  licenses  and  permits,  and  file 
information  electronically. 

As  the  advocate  and  supporter  of  small 
businesses,  SBA  is  the  managing  partner  for 
the  following  reasons: 

•  Core  Mission — Small  businesses 
comprise  99  percent  of  all  business.  With  its 
legislative  mandate  to  help  small  businesses 
succeed,  SBA  "owns"  the  relationship  with 
the  intended  beneficiaries  of  the  initiative. 

•  Outreach— The  intergovernmental  scope 
of  the  project  gives  SBA  another  advantage, 
as  no  other  federal  agency  has  the  breadth 
and  depth  of  grassroots  partnerships  and 
experience  with  business  development 
entities  in  over  1500  locations. 

•  Relationship  with  the  Regulatory 
Community— SBA  works  more  closely  with 
the  federal  regulatory  community  than  any 
other  agency  through  its  congressionally 
created  offices  of  Advocacy  and  National 
Regulatory  Ombudsman.  Building 
appropriate  compliance  assistance  tools  is  a 
natural  complement  to  its  role  of  "being  a    ^ 
voice"  for  small  businesses. 

•  Experience  in  Cross-Agency  Web 
Portals— SBA  is  the  creator  and  manager  of  ^ 
Businesslaw.gov,  a  legal  and  regulatory 
information  gateway  to  all  50  states  and  the 
platform  for  BCOS. 

•  Focal  Point— SBA  is  vnlling  and  able  to 
forge  the  necessary  partnerships  to  manage 
this  effort,  and  offers  the  Executive  and 
Legislative  branches  a  focal  point  for  cost 
effective  stewardship  and  accountability  for 
e-govenmient  expenditures. 

Current  Vtataan 

We  presently  have  partnerships  with  nine 
Federal  agencies,  (i.e.,  DOT,  DOI,  DOE,  EPA. 
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IRS,  DOL.  OSHA,  INS.  and  GSA)  and  seven 
states  [i.e.,  Illinois,  Georgia,  Washington, 
Missouri,  Iowa,  New  Jersey  and  Texas).  We 
have  also  enlisted  the  partnership  of  several 
associations  to  represent  the  business 
customer  and  provide  us  a  true  reality  check, 
e.g.,  NGA,  NFIB,  NASQO,  ATA,  etc.  BCOS 
delivers  these  capabilities  through  an 
Internet  portal  {BusinessLaw.gov)  providing 
content  specific  to  particular  industries  as 
well  as  help  for  business  in  general. 

BCOSFocms 

During  its  first  year  the  BCOS  effort 
focused  on  compliance  assistance  in  the 
areas  of  environment,  workplace  health  and 
safety,  taxes  and  employment.  For  its  second 
and  third  years,  while  continuing  to  make  it 
easy  to  find,  understand,  and  comply  with 
governmental  regulations,  with  the  primary 
focus  on  creating  compliance  assistance 
tools,  the  BCOS  initiative  will  place  a  greater 
emphasis  on  reducing  the  paperwork 
reduction,  i.e.,  the  regulatory  burden  that 
emanates  from  having  to  comply  with 
government  requests  for  information.  OMB 
estimates  that  the  total  federad  paperwork 
burden  is  7.7  billion  hours  aimually  of  which 
6.6  billion  hours  stem  from  the  Department 
of  Treasury.  Evaluations  of  modem  forms 
management  systems  which  include 
interactive,  electronic  forms  as  well  as 
streamlining  collection  processes  and 
harmonizing  data  requirements  across 
agencies  have  the  potential  to  reduce  by  50 
percent  agency  costs  and  the  small  business 
burden.         • 

This  paperwork  reduction  emphasis 
emanates  from  the  Small  Business  Paperwork 
Relief  Task  Force  recommendations  to  reduce 
the  burden  using  the  following  three 
strategies: 

4.  Reduce  the  information  required  through 
analyzing  if  information  is  needed,  if 
definitions  in  different  forms  and  forms  in 
different  agencies  can  be  harmonized  to 
reduce  overlap; 

5.  Increase  the  effectiveness  of  data 
collection  processes  by  collecting  once  and 
sharing  data  among  programs  and  agencies; 

6.  Reduce  the  work  of  submitting  data  by 
using  interactive,  electronic,  forms  that  aid 
the  user. 

To  get  faster  results,  the  BCOS  initiative 
will  concentrate  on  highly  regulated 
industries  such  as  trucking,  health  care,  food, 
and  chemicals.  To  achieve  this,  the  BCOS 
will  look  to  a  Governance  Board  made  up  of 
senior  staff  fttjm  the  key  regulatory  agencies 
that  can  be  a  decision-making  body.  Through 
the  guidance  from  the  BCOS  project 
management,  the  Board  will  ratify  key 
development  teams  led  by  individual 
regulatory  agencies.  For  instance,  DOT  will 
take  the  lead  on  reviewing  the  over  40 
Information  Collection  Reports  (ICRs)  from 
11  federal  agencies  and  the  4  state 
transactions  to  determine  where  E-forms 
should  be  applied  and  including 
streamlining  and  harmonizing  the  data 
captiue  processes.  Financing  for  these  efforts 
will  be  made  available  by  OMB  or  the 
regulatory  agencies.  SBA  as  the  general 
manager  of  the  BCOS  will  function  as  a- 
secretariat  for  the  Governance  Board  or 
Steering  committee,  work  with  associations 


and  small  businesses  to  analyze  the 
regulatory  information  burden,  hold  focus 
sessions,  create  the  project  plans  and  develop 
proposals  for  harmonizing  and  streamlining 
information  requirements  across  government 
as  well  as  providing  interactive,  electronic 
forms  and  suggesting  how  collection 
processes  can  be  streamlined.  We  will  also 
take  the  lead  in  building  the  portal  and 
functioning  prototypes  or  proof  of  concepts 
for  the  burden  reduction  applications. 

BCOS  Results 

One  of  the  most  important  outcomes  of 
BCOS  is  the  demonstration  that  Federal  and 
state  agencies  can  work  together  to  reduce 
the  regulatory  biutlen  through  a  variety  of 
means.  It  has  shown  that  compliance 
assistance  is  possible  and  effective.  The 
following  describes  some  of  the  results 
achieved: 

^usinessLaw  Portal 

BCOS  uses  BusinessLaw.gov  as  its 
foundation  and  framework.  This  portal 
provides  nearly  20,000  links  to  federal  and 
state  legal  and  regulatory  information  on  39 
different  topics,  where  to  go  to  complete 
transactions  such  as  licenses  and  permits, 
and  a  host  of  information  on  rulemaking, 
compliance  assistance,  and  regulatory 
fairness.  The  portal  also  offers  useful 
information  on  where  to  get  help,  how  to 
contact  Congress  and  associations,  and 
principal  considerations  in  choosing  legal 
help.  In  concert  with  the  goals  of  the  BCOS 
team,  the  site  is  adding  new  navigation  aids, 
additional  digital  guides  or  expert  tools,  and 
user-fiiendly  transactions.  Estimated  savings: 
$56  million  annually. 

Compliance  Assistance  Guides 

•  Alien  Employee  Visa  Classification  eTool 

•  Employment  Eligibility  Verification  tool 

•  OSHA  emergency  building  evacuation 
procedures  e-Tool 

•  Coal  Mining  Report  Harmonization 

•  Integrated  State  Registration  and  Federal 
EIN  Web  Services  Application 

•  Choosing  a  Legal  Structure 

•  Auto  Dismantler  &  Recycler  Environmental 
Audit  Advisor 

•  Motor  Vehicle  (Class  V)  Waste  Disposal 
Wells  Advisor 

Estimated  savings  from  a  total  of  30  expert 
tools:  $300  million  annually  to  businesses 
and  $12  million  to  agencies. 

Coal  Mining  Report  Harmonization 

This  project  is  an  excellent  example  of 
agencies  working  together  to  reduce  the 
information  burden  on  nearly  1,000  coal 
miners  who  submit  reports  to  DOI,  DOE, 
EPA,  DOL,  IRS,  and  State  EPAs.  Eighty 
percent  of  the  data  in  these  reports  are 
identical  and  require  about  50,000  hours 
annually.  A  tool  developed  by  DOI  provides 
a  one-stop  submission  of  data  that  is  then 
distributed  to  participating  agencies.  Data 
metrics  using  different  definitions  is 
automatically  changed  to  the  metric  required 
by  each  agency  and  results  in  an  estimated 
25,000  hours  saved.  As  the  project  has  been 
progressing,  agencies  have  begun  to  look  at 
streamlining  definitions,  reporting  periods 
and  the  need  for  the  information  in  the  first 


place.  Estimated  savings:  $1  million 
annually. 

Integrated  Stale  Registration  and  Federal 
Employer  Identification  Number  Application 

This  example  demonstrates  that  significant 
savings  can  ensue  when  state  and  Federal 
processes  are  integrated  and  offered  as  a 
single  web  services.  State  business 
registration  requires  many  of  the  same  data 
elements  as  the  Federal  Employer 
Identification  Number  (FEIN)  submission. 
This  tool  permits  the  user  to  apply' on-Une  for 
a  state  registration  and  then  elect  to  apply  for 
a  FEIN,  which  is  pre-populated  with  data 
bom  the  state  application.  For  additional 
information,  the  application  asks  for 
additional  data  in  an  interview  format.  IRS 
estimates  that  more  than  2.4  million 
businesses  acquire  EINs  annually.  Estimated 
savings:  $96  million  annually. 

Bureau  of  Citizenship  and  Immigration 
Services  1-9  Interactive,  Electronic  Tool 

All  U.S.  employers  are  responsible  for 
completion  and  retention  of  Form  I-9s  for 
each  individual  they  hire  to  certify  work 
eligibility  in  the  United  States.  This  includes 
citizens  and  non-citizens.  On  the  form,  the 
employer  must  verify  the  employment 
eligibility  and  identity  documents  presented 
by  the  employee  and  record  the  document 
information  on  the  Form  1-9.  The  U.S. 
Department  of  Homeland  Security,  Bureau  of 
Citizenship  and  Immigration  Services  (BCIS), 
maintains  the  form.  This  tool  developed  by 
BCOS  in  cooperation  with  BQS,  guides  the 
employer  using  an  Intuit-type  approach 
through  a  set  of  questions  at  the  end  of  which 
the  form  is  completed.  Throughout  the  tool, 
educational  material  is  provided  in  terms  of 
instructions  and  answers  to  fr^uently  asked 
questions.  Estimated  savings;  $12  million 
aimually  with  a  substantial  increase  in  the 
quality  of  the  completed  form. 

Trucking  One-Stop  Portal 

Trucking  is  an  important  industry, 
contributing  to  1  out  of  every  12  jobs  and 
local  economies.  A  large  part  of  the  900,000 
plus  trucking  firms  works  interstate  and 
needs  to  comply  with  information  frt)m  the 
Federal  and  state  govenmients.  The 
Integrated  Truck  One-Stop  is  an  example  of 
how  using  harmonized  data  capture, 
electronic  forms  and  transactions  and 
offering  web  services  for  both  federal  and 
state  requirements  can  work  for  a  specific 
industry.  The  planning  phase  is  being 
completed  for  this  project. 

We  have  developed  the  data  reference 
model  for  both  federal  and  state  regulatory 
requirements.  With  this  understanding,  we 
can  develop  web  services  that  let  truckers 
submit  data  to  a  common  front  end  portal 
that  then  processes  the  requests,  distributes 
the  data  to  the  participating  user  states  and 
Federal  agencies,  and  returns  credentials, 
licenses,  permits  and  payment  schedules. 
Additionally  the  trucking  one-stop  portal 
will  provide  compliance  assistance 
information  and  tools  to  reduce  the 
regulatory  biu-den.  The  development  of  a 
trucking  one-stop  portal  with  E-forms  and 
streamlining  and  harmonization  of  data 
collection  will  yield  an  estimated  savings  of 
$400  million  annually. 
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The  Profiler — ^Personalization  for  Finding 
Compliance  Assistance  Resources 

This  tool  allows  the  user  to  characterize  his 
firm  in  terms  of  where  it  is  located,  size, 
industry  as  well  as  what  kind  of  assistance 
the  user  is  looking  for.  The  tool  then  locates 
available  compliance  assistance  resources 
available  from  five  major  Federal  agencies. 
The  estimated  savings  are  $62  million 
annually.     1 1 

Appendix  7 — Compliance  Assistance  Best 
Practices 

Best  practices  and  lessons  learned  are 
shown  for  three  areas:'  cross-jurisdictional 
State-wide  services,  other  cross-jurisdictional 
portal  applications  and  specific  compliance 
and  permitting  services.  In  addition,  other 
sites  representative  of  specific  navigational 
practices  and  assistance  tools  are  included  in 
the  discussion  of  challenges. 

Cross-Jurisdictional  State  Portals 

The  following  sources  are  examples  of 
State-wide  services  providing  compliance 
assistance  across  multiple  jurisdictions: 

1.  The  Georgia  Technology  Authority 
(GTA)  is  designing  an  enterprise  portal  to 
integrate  information  from  disparate  sources 
throughout  the  Georgia  State  Government. 
The  first  to  benefit  from  this  portal  are  the 
projected  400,000  Georgians  a  year  likely  to 
renew  their  driver's  licenses  online.  It  is  one 
of  the  first  Web  services  portals  based  on 
Simple  Object  Access  Protocol  (SOAP)  and 
Extensible  Markup  Language  (XML)  to  take 
advantage  of  cross-jurisdictional  transactions. 

2.  Washington  State  has  implemented  a 
State  portal  Qiat  serves  as  a  one-stop  registry 
for  companies  to  do  business  in  the  State  by 
providing  relevant  information  and 
supporting  transactions  online.  It  was 
developed  with  a  comprehensive 
understanding  of  customers  and  their  needs 
and  deployed  using  a  component-based 
architecture  to  support  its  growth  and 
sustainability.  It  is  one  of  the  first  and  largest 
Govemment-to-Business  (G2B)  transaction 
sites  available  in  the  nation. 

3.  The  Commonwealth  of  Pennsylvania  has 
implemented  a  one-stop  business  services 
portal  that  allows  businesses  to  electronically 
identify,  complete  and  submit  all  business- 
specific  registration  data  required  to  multiple 
State  regulatory  agencies.  Three  State 
agencies  currently  participate  in  the  initial 
phase:  the  Department  of  Revenue,  the 
Department  of  State,  and  the  Department  of 
Labor  and  Industry.  Each  agency  performs 
critical  approval  and  oversight  functions  in 
registering  new  enterprises.  Fifteen  himdred 
(1,500)  businesses  have  submitted  or  changed 
their  registrations  online  without  incurring 
legal  and  accounting  expenses  previously 
required. 

4.  The  State  of  Virginia  Department  of 
Taxation  offers  the  ability  for  a  business  to 
file  its  sales  and  withholding  tax  online.  It 


1  From  a  paper  titled  "One-Stop  Business 
Compliance  Proposed  Best  Practices"  prepared  for 
the  Federal  CIO  council  and  the  Business 
Compliance  Assistance  One  Stop  initiative  in  2002 
by  a  consortium  of  consulting  firms.  The  whole 
paper  can  be  found  at  http://www.cio.gov/ 
index.cfm  ? functions 
documentsSraection=best%20ptactices. 


provides  for  electronic  filing  and  payments 
by  both  individuals  and  businesses,  and  is 
jointly  supported  by  the  Virginia 
Employment  Commission  and  the  Virginia 
Department  of  Taxation.  Future  plans  call  for 
seamless  transactions  across  State  agencies 
and  integration  for  Federal  Internal  Revenue 
Service  (IRS)  and  Social  Security 
Administration  (SSA)  transactions. 

5.  The  State  of  Mississippi  has  embarked 
upon  a  three-year  initiative  to  develop  a 
comprehensive  State  portal  to  provide  e- 
Govemment  services  to  its  constituencies  by 
building  upon  a  flexible,  open,  and  scalable 
technology  foundation.  Occupational  license 
renewals  for  the  Board  of  Architecture  and 
payment  processing  were  the  first 
applications  deployed  with  the  initial  release 
of  the  new  portal  in  October  2001.  Their 
success  is  based  on  a  strategy  of  building  a 
standards-based  component  architecture  at 
the  State  level  that  can  provide  plug-and-play 
compatibility  and  interoperability  for  future 
applications. 

Other  Cross-Jurisdictional  Portals 

The  following  sources  are  examples  of 
other  services  providing  compliance 
assistance  across  multiple  jurisdictions: 

1.  Inland  Revenue,  United  Kingdom, 
Online  Tax  Filing  deployed  a  tax  filing 
system  for  employers  and  agents  filing  pay- 
as-you-eam  taxes  on  behalf  of  employees; 
and  a  self  assessment  filing  system  for 
individual  taxpayers.  This  site  is  an  example 
of  the  rapid  integration  of  commercial-off- 
the-shelf  (COTS)  forms  processing, 
transaction  engines  and  business  rules  to 
support  businesses  filing  tax  information 
online. 

2.  Miami-Dade  County,  Florida  has  one  of 
the  largest  local  e-Govenunent  transaction- 
based  systems,  allowing  businesses  and 
individuals  to  request  services,  track  and 
review  status  of  service  and  make  payments 
online.  It  supports  a  host  of  county  services 
from  occupational  licensing  to  the  payment 
of  parking  tickets.  They  created  a  component- 
based  architecture  that  promotes 
interoperability  and  enables  the  easy 
addition  of  Web-based  transactions  and  tools. 

3.  Nova  Scotia  Atlantic  Canada  Online 
electronic  business  system  (in  partnership 
with  an  industry  provider  and  the  provinces 
of  New  Brunswick,  Nova  Scotia,  Prince 
Edward  Island  and  Newfoundland)  provides 
third-party  client  organizations  with  secure 
Internet  access  to  Govenunent  information. 
Electronic  access  is  provided  to  personal 
property  registries  and  records,  vehicle 
information,  business  registries,  court  filings 
and  documents  smd  more.  The  business 
model  relies  on  an  industry  provider  to 
invest  $10M  in  the  development, 
implementation  and  management  of  the 
business  and  technical  infrastructure  that 
supports  the  online  services.  Organizations 
such  as  banks  and  law  firms  establish  online 
accounts,  from  which  small  fees  are 
automatically  deducted  for  each  transaction. 

Specific  Compliance  and  Permitting 
Applications 

The  following  sources  are  examples  of 
services  providing  specific  compliance  and 
permitting  transactions  for  specific 
jurisdictions: 


1.  The  Illinois  Department  of  Revenue 
focused  on  reducing  the  tax  and  wage- 
reporting  burden  on  businesses  by  providing 
an  integrated  capability  for  electronic 
registration,  simplified  tax  and  wage 
reporting,  and  online  filing  and  payments. 
The  department  achieved  success  by 
developing  a  solid  understanding  of  its 
customers'  requirements  and  building  the 
necessary  infrastructiu^  to  provide  secure 
digital  transactions  to  more  than  100,000 
businesses.  It  defined  a  business  model 
consistent  vtrith  its  mission  and  relied  on  a 
component-based  architecture  to  deliver  the 
needed  business  services. 

2.  The  Ohio  Bureau  of  Workers 
Compensation  allows  injured  workers  to  fill 
out  insurance  claims  forms  electronically.  As 
many  as  80  percent  of  Ohio  workers  using 
the  new  system  have  been  able  to  file  claims 
within  seven  days  of  receiving  their  job- 
related  injury,  as  opposed  to  25-27  days  for 
paper-based  claims.  Nine  himdred 
companies  have  paid  their  workers 
compensation  premiums  online  using  credit 
cards.  This  site  demonstrates  the  ability  of 
individuals  and  businesses  to  file  forms 
electronically,  make  payments  online  and 
have  transactions  synchronized  across 
multiple  State  agencies  within  Ohio. 

New  Jersey's  DEPonline  is  a  one-stop 
environmental  information  sharing  and 
regulatory  compliance  portal  for  business, 
industry  and  the  public.  DEPonline 
seamlessly  interoperates  with  the  New  Jersey 
Environmental  Management  System 
(NJEMS),  an  integrated  enterprise  regulatory 
management  solution.  The  portal  enables 
business  users  to  access  status  of  compliance 
information  and  up-to-date  regulations,  apply 
and  pay  for  (by  credit  card  or  check)  a  variety 
of  permits  and  licenses  and  submit 
compliance  reports  online. 

General  Findings 

Most  cross-jurisdictional  portals, 
particularly  those  at  the  State  level,  are 
currently  in  development  and  are  facing 
similar  issues,  integrating  solutions  across 
multiple  jurisdictions,  developing  common 
repeatable  frameworks  and  addressing  the 
diverse  needs  of  a  large  customer  base.  While 
most  have  not  achieved  their  stated  goals, 
they  do  reveal  some  useful  lessons  learned: 

Start  with  a  comprehensive  understanding 
of  the  customers,  and  address  the  services 
that  have  the  largest  potential  gains  in 
reducing  the  compliance  burden  and 
promoting  efficiencies; 

•  Define  an  effective  business  model  for 
delivery  of  services  to  customers,  consistent 
with  the  mission  and  leveraging  agency  core 
competencies: 

•  Develop  a  component  enterprise 
architecture  that  exploits  common, 
repeatable  standards  and  supports  continued 
growth,  promotes  interagency  collaboration 
and  addresses  tiser  privacy  and  security 
concerns; 

•  Deploy  proven  technologies  and  tools, 
particularly  those  currently  in  use  by  the 
more  successful  implementations  bora 
compliance  organizations;  and 

•  Achieve  interagency  and 
intergovernmental  cooperation  and 
collaboration,  an  essential  element  in 
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providing  a  common,  seamless  One-Stop 
Business  Compliance  capability. 

[FR  Doc.  03-11311  Filed  5-8-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1  and  11 

[Docket  No.  02H-02T7] 
RIN  0910-AC39 

Establishment  and  Maintenance  of 
Records  Under  tt>e  Public  Healtti 
Security  and  Bloterrorism 
Preparedness  and  Response  Act  of 
2002 

AGENCY:  Food  and  Drug  Administratioii, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  that  would  require  the 
establishment  and  maintenance  of 
records  by  certain  domestic  persons 
who  manufactiu'e,  process,  pack, 
transport,  distribute,  receive,  hold,  or 
import  food  intended  for  human  and 
animal  consiunption  in  the  United 
States.  In  addition,  these  requirements 
apply  to  certain  foreign  facilities  that 
manufacture,  process,  pack,  or  hold 
food  for  human  or  animal  consumption 
in  the  United  States.  Such  records  are  to 
allow  for  the  identification  of  the 
inunediate  previous  sources  and  the 
immediate  subsequent  recipients  of 
food.  The  proposed  regulations 
implement  the  Public  Health  Security 
and  Bioterrorism  Preparedness  and 
Response  Act  of  2002  (the  Bioterrorism 
Act)  and  are  necessary  to  properly 
address  credible  threats  of  serious 
adverse  health  consequences  or  death  to 
humans  and  animals.  FDA  expects  that 
the  requirements  the  agency  is 
proposing  in  these  regulations,  if 
finalized  as  proposed,  would  residt  in  a 
significant  improvement  in  FDA's 
ability  to  respond  to  and  help  contain 
threats  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals  from  accidental  or  deliberate 
contamination  of  food. 
DATES:  Submit  written  or  electronic 
comments  by  July  8,  2003.  Written 
comments  on  the  information  collection 
provisions  should  be  submitted  by  June 
9,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  Maryland  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  The 
Office  of  Management  and  Budget 
(0MB)  is  still  experiencing  significant 
delays  in  the  regular  mail,  including 


first  class  and  express  mail,  and 
messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Beru,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-305),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park.  MD  20740,  301- 
436-1400. 
SUPPt^MENTARY  INFORMATION: 
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2.  What  information  is  required  in  the 
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I.  Background  and  Legal  Authority 

A.  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

The  events  of  September  11,  2001, 
reinforced  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
("the  Bioterrorism  Act")  (Public  Law 
107-188),  which  was  signed  into  law  on 
June  12,  2002.  The  Bioterrorism  Act 
includes  a  provision  in  Title  IE 
(Protecting  Safety  and  Secruity  of  Food 
and  Drug  Supply),  Subtitle  A — 
Protection  of  Food  Supply,  section  306 
(21  U.S.C.  335a),  which  amends  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  by  adding  section  414, 
Maintenance  and  Inspection  of  Records 
(21  U.S.C.  350(c)).  Section  414(b)  of  the 
act  provides,  in  part,  that  the  Secretary 
of  Health  and  Hiunan  Services  (the 
Secretary),  may  by  reguJation  establish 
requirements  regarding  the 
establishment  and  maintenance,  for  not 
longer  than  2  years,  of  records  by 
persons  (excluding  farms  and    . 
restaiuants)  who  manufacture,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  food.  The  records  that  must  be 
kept  by  these  regulations  are  those  that 
are  needed  by  the  Secretary  for 
inspection  to  allow  the  Secretary  to 
identify  the  inunediate  previous  soiuces 
and  immediate  subsequent  recipients  of 
food,  including  its  packaging,  in  order 
to  address  credible  threats  of  serious 
adverse  health  consequences  or  death  to 
humans  or  animals.  In  section  306(d)  of 
the  Bioterrorism  Act,  Congress  directed 
the  Secretary  to  issue  proposed  and 
final  regulations  establishing 
recordkeeping  requirements  under 
section  414(b)  of  the  act  no  later  than  18 
months  after  enactment  of  the 
Bioterrorism  Act,  that  is,  by  December 
12, 2003. 

In  addition,  the  Bioterrorism  Act  adds 
a  new  section  414(a)  to  the  act  that 
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provides  records  inspection  authority  to 
FDA.  Section  414(a)  of  the  act  provides 
that  when  the  Secretary  has  a  reasonable 
belief  that  a  food  is  adulterated  and 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  hiunans 
or  animals,  persons  who  manufacture, 
process,  pack,  distribute,  receive,  hold, 
or  import  food  must  provide  access  to 
records  related  to  the  food  that  are 
needed  to  assist  the  Secretary  in 
determining  whether  the  food  is 
adulterated  and  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  Section 
306  of  the  Bioterrorism  Act  also  amends 
section  704(a)  of  the  act  (21  U.S.C. 
374(a))  to  specifically  authorize  FDA 
inspections  of  all  records  and  other 
information  described  in  section  414  of 
the  act,  when  the  Secretary  has  a 
reasonable  belief  that  an  article  of  food 
is  adulterated  and  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  Also, 
section  301  of  the  act  (21  U.S.C.  331)  is 
amended  to  make  it  a  prohibited  act  to 
refuse  to  permit  access  to,  or  copying  of, 
any  record  as  required  by  section  414  or 
704(a)  of  the  act;  or  to  fail  to  establish 
or  maintain  any  record  as  required  by 
section  414(b)  of  the  act  or  to  refuse  to 
permit  access  to  or  verification  or 
copying  of  any  such  required  record;  or 
for  any  person  to  use  to  his  own 
advantage,  or  to  reveal,  other  than  to  the 
Secretary  or  officers  or  employees  of  the 
Department  of  Health  and  Human 
Services,  or  to  the  coiuls  when  relevant 
in  any  judicial  proceeding  under  this 
act,  any  information  acquired  under 
authority  of  section  414  of  the  act. 
In  addition  to  section  306  of  the 
Bioterrorism  Act,  which  amends  the  act 
as  described  above,  FDA  is  relying  on 
sections  701(a)  of  the  act  (21  U.S.C. 
371(a))  in  issuing  this  proposed  rule. 
Section  701(a)  of  the  act  authorizes  the 
agency  to  issue  regiUations  for  the 
efficient  enforcement  of  the  act. 

B.  Preliminary  Stakeholder  Comments 

On  July  17,  2002,  FDA  sent  an  open 
letter  to  tixe  members  of  the  public 
interested  in  food  issues  outlining  the 
foiu  provisions  in  Title  III  of  the 
Bioterrorism  Act  that  require  FDA  to 
issue  regulations  in  an  expedited  time 
period,  and  FDA's  plans  for 
implementing  them.  In  the  letter,  FDA 
invited  stakeholders  to  submit 
comments  to  FDA  by  August  30.  2002, 
for  FDA's  consideration  as  it  developed 
this  proposed  rule.  FDA  also  held 
meetings  with  representatives  of 
industry,  consiuner  groups,  other 
Federal  agencies,  and  foreign  embassies 
after  sencting  out  the  July  17,  2002, 
letter,  to  solicit  stakeholder  comments.. 


In  response  to  these  solicitations,  FDA 
received  a  number  of  comments 
regarding  section  306  of  the 
Bioterrorism  Act. 

FDA  has  considered  all  the  comments 
received  by  Aiigust  30,  2002.  FDA  will 
consider  all  comments  we  received  so 
far  with  the  conunents  we  receive 
diuing  the  public  comment  period  on 
this  proposed  rule  in  developing  the 
final  rule.  Some  of  the  significant 
comments  FDA  received  on  or  before 
August  30,  2002,  include: 

•  The  regulations  shoidd  be 
performance-based.  There  is  no  need  to 
specify  the  form  or  manner  in  which  the 
information  must  be  kept  by  a  person 
subject  to  the  regulations; 

•  The  regidations  should  provide 
flexibility  for  using  existing 
recordkeeping  systems; 

•  The  regulations  should  give 
businesses  the  flexibility  they  need  to 
store  records  in  the  manner  they  find 
most  efficient; 

•  The  regidations  should  divide  food 
products  into  two  categories,  perishable 
and  nonperishable,  and  establish 
separate  recordkeeping  requirements  for 
each; 

•  The  regulations  should  not  have  a  2- 
year  time  period  for  maintenance  of 
records  for  fresh  firiits  and  vegetables; 

•  The  regulations  should  not  require 
retailers  to  maintain  records  to  identify 
which  consumers  bought  specific  food 
products; 

•  The  regulations  should  make  clear 
that  the  transporter  of  the  food  and  its 
packaging  between  sources  and 
recipients  should  not  be  considered  the 
'.'immediate  previous  source"  or  the 
"inunediate  subsequent  recipient" 
imder  the  Bioterrorism  Act; 

•  The  regulations  shoidd  make  the 
actual  physical  location  of  the  food  the 
key  to  identifying  the  soiuce  and 
recipient,  which  may  differ  from 
ownership  (i.e.,  corporate  headquarters); 

•  The  regulations  should  exclude  as 
farms  those  engaged  in  shellfish 
growing  and  harvesting  in  the  form 
exemption; 

•  The  regulations  should  define  the 
exemption  for  restaiuants  as  businesses 
that  prepare  food  at  the  same  location 
where  such  food  is  sold  to  individual 
consumers,  and  where  such  food  may  be 
eaten; 

•  The  regiilations  should  provide  a 
phase-in  period  of  at  least  6  months  to 
allow  all  businesses  to  make  any  needed 
adjustments  to  their  ourent  practices 
before  implementation  of  new 
regulations; 

•  Although  the  regulations  must  take 
size  of  business  into  account,  the 
regulations  should  not  have  a  general 
exemption  for  small  businesses; 


•  The  regulations  should  allow  for 
phasing-in  of  the  requirements  based  on 
the  size  of  regulated  companies. 

C.  Highlights  of  the  Proposed  Rule 

This  proposal  is  just  one  of  several 
rulemaking  activities  ciurendy 
underway  as  part  of  the  overall 
implementation  of  Title  III  of  the 
Bioterrorism  Act  that  enhance  FDA's 
ability  effectively  and  efficienUy  to 
respond  to  bioterrorist  threats  and  other 
food-related  emergencies  in  a  way  that 
promotes  and  protects  the  public  health. 
Our  intent  in  developing  these  proposed 
regulations  is  to  provide  the  proper 
balance  between  ensuring  that  FDA  has 
information  it  needs  to  complete  a 
tracing  investigation  and  ensxuing 
adequate  and  reasonable  flexibility  for 
industry  to  comply  with  these 
requirements. 

Section  414(b)  of  the  act,  as  added  by 
section  306(a)  of  the  Bioterrorism  Act, 
provides  that  the  Secretary  "may"  by 
regulation  establish  recordkeeping 
requirements.  Section  306(d)  of  the 
Bioterrorism  Act,  however,  provides 
that  the  Secretary  "shall"  issue 
proposed  and  final  regulations  no  later 
than  18  months  from  the  date  of 
enactment.  FDA  believes  that  Congress 
has  directed  the  agency  to  exercise  the 
authority  in  section  414(b).  However, 
the  agency  recognizes  that  the  use  of  the 
term  "may"  in  one  section  of  the  statute 
and  "shall"  in  another  section  creates 
an  ambigmty.  We  request  comments  on 
oiu  interpretation  that  we  are  required 
by  section  306(d)  of  the  Bioterrorism 
Act  to  exercise  the  authority  in  section 
414(b)  of  the  act. 

In  establishing  and  implementing  this 
proposed  rule,  FDA  will  comply  fully 
with  its  international  trade  obligations, 
including  the  apphcable  World  Trade 
Organization  f  WTO)  agreements  and  the 
North  American  Free  Trade  Agreement 
(NAFTA).  For  example,  FDA  believes 
this  proposed  rule  is  not  more  trade- 
restrictive  than  necessary  to  meet  the 
objectives  of  the  Bioterrorism  Act.  FDA 
has  endeavored  to  make  the 
establishment  and  maintenance  of 
records  process  as  simple  as  possible  for 
both  domestic  and  foreign  facilities. 

FDA  is  proposing  to  describe  the 
specific  information  a  covered  entity 
must  keep,  but  not  specify  the  form  or 
type  of  system  in  which  those  records 
must  be  maintained.  Some  of  the  key 
provisions  we  are  proposing  include:  (1) 
Requirements  to  establish  and  maintain 
records  to  identify  the  immediate 
previous  source  of  all  food,  (2) 
requirements  to  establish  and  maintain 
records  to  identify  the  immediate 
subsequent  recipient  of  all  food,  (3) 
requii«nent£  to  establish  and  maintain 
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records  to  trace  the  transportation  of  all 
food,  (4)  record  retention  requirements, 

(5)  record  availability  requirements,  and 

(6)  compliance  dates.  Following  is  an 
overview  of  the  proposed  regulations, 
which  is  intended  to  highlight  the 
content  of  certain  sections  and  request 
comment  on  those  sections  specifically, 
including  conunent  on  whether  certain 
requirements  should  be  included  in  the 
final  regulations. 

Proposed  requirements  to  establish 
and  maintain  records  to  identify  the 
nontransporter  and  transporter 
immediate  previous  sources  of  all  food 
(§  1.337)  would  reqiiire  specific  persons 
.("you")  to  establish  and  maintain 
records  that  identify  the  sources  of  all 
food  you  receive.  The  information  that 
we  propose  as  necessary  to  identify  the 
nontransporter  immediate  previous 
sources  includes:  (l).The  name,  address, 
and  phone  number  of  the 
nontransporter- immediate  previous 
source;  (2)  the  type  of  food  received;  (3) 
the  date  you  received  the  food;  (4)  the 
lot  nimiber  or  other  identifier  of  the 
food  if  available;  (5)  the  quantity;  and 
(6)  the  name,  address,  and  phone 
niunber  of  the  transporters  who 
transported  the  food  to  you. 

Proposed  requirements  to  establish 
and  maintain  records  to  identify  the 
nontransporter  and  transporter 
immediate  subsequent  recipients  of  all 
food  (§1.345)  would  require  that  you 
keep  records  that  identify  the 
nontransporter  recipients  of  all  food  you 
release.  The  information  that  we 
propose  as  necessary  to  identify  the 
nontransporter  immediate  subsequent 
recipients  is  similar  to  that  required  to 
identify  the  nontransporter  immediate 
previous  sources. 

Proposed  requirements  to  establish 
and  maintain  records  to  trace  the 
transportation  of  all  food  (§§  1.351  and 
1.352)  would  require  that  you  keep 
records  that  trace  the  transportation 
process  of  all  food  you  transport.  The 
information  that  we  propose  as 
necessary  to  trace  the  transportation 
process  includes:  (1)  The  name,  address, 
and  phone  number  of  the  person  who 
had  the  food  inunediately  before  you 
(the  transporter's  immediate  previous 
source),  and  the  date  you  received  it 
bom.  that  person;  (2)  the  name,  address, 
and  phone  number  of  the  person  who 
had  the  food  immediately  after  you  (the 
transporter's  immediate  subsequent 
recipient),  and  the  date  you  delivered  it 
to  that  person;  (3)  the  type  of  food 
transported;  (4)  the  lot  number  or  other 
identifier  of  the  food  if  available;  (5)  the 
quantify;  and  (6)  identification  of  each 
and  every  mode  of  transportation  used 
(e.g.,  company  truck,  private  carrier, 
raU,  air,  etc.)  from  the  time  you  first 


received  the  food  until  the  time  you 
delivered  it. 

Proposed  record  retention 
requirements  (§  1.360)  woidd  require 
records  for  perishable  foods  not 
intended  to  be  processed  into 
nonperishable  foods  to  be  retained  for  1 
year  after  the  date  the  records  were 
created.  FDA  seeks  comment  on 
whether  a  person  subject  to  these 
proposed  regulations  always  or  usually 
knows  at  the  time  perishable  food  is 
released  whether  or  not  it  is  intended  to 
be  processed  into  nonperishable  food. 
For  all  other  food,  you  would  be 
required  to  retain  the  records  for  2  years 
after  the  date  the  records  were  created. 
You  would  be  required  to  retain  all 
records  at  the  establishment  where  the 
covered  activities  described  in  the 
records  occurred  (onsite)  or  at  a 
reasonably  accessible  location.  The 
maintenance  of  electronic  records 
would  be  acceptable.  FDA  is  proposing 
to  exempt  electronic  records  established 
or  maintained  to  satisfy  the 
requirements  of  this  subpart  &t)m  the 
requirement  to  comply  with  part  11 — 
Electronic  Records;  Electronic 
Signatures  (21  CFR  part  11)  and 
proposing  to  amend  part  11  to  reflect 
this  exemption. 

Proposed  records  availabilify 
requirements  (§1.361)  would  require 
that  records  be  made  available  within  4 
hours  of  an  FDA  request  if  the  request 
is  made  between  8  a.m.  and  6  p.m.,  local 
standard  time,  Monday  throu^  Friday, 
or  within  8  hours  of  a  request  if  made 
at  any  other  time. 

In  §  1.368,  the  agency  is  proposing 
that  firms  be  in  full  compliance  with 
these  regulations  within  6  months  of 
publishing  the  final  regulations. 
However,  these  proposed  requirements 
would  not  be  effective  for  small 
businesses  (those  employing  fewer  than 
500  but  more  than  10  full-time 
equivalent  employees)  imtil  12  months 
after  publishing  the  final  regidations. 
Very  small  businesses  that  employ  10  or 
fewer  full-time  equivalent  employees  ' 
would  have  18  months  to  comply. 

The  Bioterrorism  Act  directs  the 
Secretary  to  take  appropriate  measures 
to  ensure  that  there  are  effective 
procedures  to  prevent  the  unauthorized 
disclosure  of  any  trade  secret  or 
confidential  information  that  is  obtained 
by  the  Secretary  imder  the  new 
regulations.  FDA  is  planning  to 
reemphasize  in  instructions  to  FDA 
personnel  the  importance  of  current 
protections  and  legal  requirements 
against  the  unauthorized  disclosure  of 
any  trade  secret  or  confidential 
information  that  is  obtained. 

Section  306  of  the  Bioterrorism  Act 
expressly  states  that  FDA  has  authorify 


to  require  recordkeeping  as  to  "food, 
including  its  packaging."  FIDA  interprets 
this  sectiop  as  authority  to  require 
persons  who  manufactxire,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  food  to  establish  and  maintain 
records  to  aUow  for  the  identification  of 
the  inunediate  previous  sources  and 
immediate  subsequent  recipients  of  food 
packaging  as  well.  FDA  interprets 
packaging  in  section  306  of  the 
Bioterrorism  Act  to  mean  the  outer 
packaging  of  food  that  bears  the  label. 
FDA  is  not  interpreting  packaging  to 
include  food  contact  substances,  which 
are  included  in  the  definition  of  "food." 
Outer  packaging  would  include,  for 
example,  the  outer  cardboard  cereal  box 
that  bears  the  label  of  the  cereal,  but 
would  not  include  the  inner  lining  that 
holds  the  cereal.  Outer  packaging  would 
also  not  include  the  outer  shipping  box 
in  which  the  cereal  boxes  are  shipped. 

FDA  has  tentatively  concluded  tnat 
the  risk  to  human  and  animal  health 
from  contamination  of  outer  food 
packaging  is  relatively  small  compared 
to  the  risk  bora  contamination  of  the 
immediate  packaging  that  comes  in 
direct  contact  with  food.  Therefore,  FDA 
is  proposing  not  to  require  covered 
persons  to  keep  records  regarding  outer 
food  packaging.  However,  the  agency 
also  recognizes  that  there  may  be 
instances  where  it  may  be  necessary  for 
FDA  to  be  able  to  investigate  agents  that 
could  lace  outer  packaging  and  could 
thereby  contaminate  a  food  for  which 
the  immediate  food  contact  packaging 
may  not  provide  an  adequate  barrier.  In 
addition,  outer  packaging  could  be 
intentionally  diverted  and  used  to 
package  food  that  has  been  tampered 
with.  FDA  seeks  comment  on  whether 
the  level  of  risk  to  human  and  animal 
health  from  potential  contamination  of 
outer  packaging  is  high  enough  to 
warrant  inclusion  of  outer  packaging  in 
the  final  regulations. 

In  addition  to  the  above,  we  seek 
comment  on  all  other  provisions  in  the 
proposed  regulations,  such  as  the 
proposed  definitions  and  exclusions. 
We  also  invite  comment  on  whether  the 
final  rule  should  include  additional 
provisions,  such  as  a  model  form  that 
can  be  used  to  record  all  the  required 
information. 

n.  Description  of  the  Proposed 
Regulations 

A.  General  Provisions 

1 .  Who  is  subject  to  this  subpart? 
(Proposed  §1.326) 

Proposed  §  1.326(a)  describes  the 
scope  of  the  rule.  As  required  by  the 
Bioterrorism  Act,  proposed  §  1.326(a) 
would  require  domestic  persons  who 
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manu&cture,  process,  padi^,  transport, 
distribute,  receive,  hold  or  import  food 
intended  for  human  or  animal 
consumption  in  the  United  States  to 
comply  with  the  regulations  in  this 
subpart,  unless  you  qualify  for  one  of 
the  exclusions  proposed  in  §  1.327.  In 
addition,  foreign  facilities  that 
manufacture/process,  pack,  or  hold  food 
for  human  or  animal  consumption  in 
the  United  States  are  subject  to  these 
regulations,  unless  you  qualify  for  one 
of  the  exclusions  proposed  in  §  1.327. 
However,  even  if  you  qualify  for  one 
of  the  exclusions  proposed  in  §  1.327,  if 
you  conduct  more  than  one  type  of 
activity  at  a  location,  and  some  of  that 
activity  is  not  exempt,  you  would  be 
required  to  keep  records  with  respect  to 
the  statutorily  covered  activities.  For 
example,  in  addition  to  selling  food  to 
consumers,  a  retail  facility  may  have  an 
onsite  restaurant  or  counter  that 
prepares  food  it  sells  to  consimiers.  The 
restaurant  activity  is  exempt  bonx  all  of 
the  regulations  in  this  subpart;  however, 
the  retail  activities  are  covered  by 
§  1.336.  Sinularly,  a  retail  fodlity  may 
sell  both  food  and  nonfood  products, 
and  may  even  sell  primarily  nonfood 
products.  Regardless  of  what  proportion 
of  the  retail  facility  sells  nonfood 
products,  these  proposed  regulations 
would  require  the  retail  facility  to  keep 
records  of  the  immediate  previous 
soiirce  for  all  food  it  receives  that  is  not 
exempted  by  an  exclusion.  The 
regidations  do  not  apply  to  the  nonfood 
products  the  retail  facility  receives. 

Proposed  §  1.326(b)  would  require 
compliance  by  persons  who  engage 
either  in  interstate  or  in  intrastate 
activities  involving  food.  The 
Bioterrorism  Act  does  not  limit  the 
establishment  and  maintenance  of 
records  requirement  only  to  persons 
directly  engaged  in  interstate  conmierce. 
To  the  contrary,  the  Bioterrorism  Act 
provides  FDA  with  the  authority  to 
require  the  establishment  and 
maintenance  of  records  by  all  "persons" 
who  engage  in  specified  activities 
involving  food.  Therefore,  FDA 
tentatively  concludes  that  the  statute 
allows  FDA  to  require  domestic  persons 
to  keep  records,  whether  or  not  they 
engage  in  interstate  commerce.  Because 
a  bioterrorist  threat  involving  food  or 
other  food-related  emergency  would 
have  the  same  effect  on  the  public 
health  regardless  of  whether  the  food 
— had  originated  from  an  out  of  state 
source,  FDA  is  proposing  in  §  1.326(b) 
that  all  persons  who  manu&cture, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  food  be  subject 
to  these  regulations,  whether  or  not  they 
directly  engage  in  interstate  activities 
involving  food.  Nonetheless,  because 


FDA  recognizes  that  this  is  an  important 
and  controversial  issue,  the  agency  is 
seeking  comment  on  whether  its 
tentative  conclusion  that  it  has  authority 
to  require  recordkeeping  by  persons 
enga^d  in  only  intrastate  conunerce  is 
correct.  FDA  also  seeks  comment  on 
how  many  intrastate  persons  are  not 
covered  by  one  of  the  exemptions  from 
the  recordkeeping  requirement  (e.g.,  the 
farm  or  retail  exemption)  and  we  invite 
recommendations  on  what  screening 
questions  the  agency  could  ask  to  enable 
a  person  to  easily  determine  whether 
the  person  is  engaged  in  interstate  or 
intrastate  commerce. 

Proposed  §  1.326(a)  would  also 
require  compliance  by  foreign  facilities 
that  manu&cture/process,  pack,  or  hold 
food  for  human  or  animal  consumption 
in  the  United  States  imless  the  facilities 
qualify  for  em  exclusion  luider  proposed 
§  1.327(f).  FDA  is  proposing  that  the 
foreign  facilities  that  are  required  to 
register  under  section  305  of  the 
Bioterrorism  Act  also  be  required  to 
establish  and  maintain  records  imder 
section  306  of  the  Bioterrorism  Act. 
(The  foreign  facilities  that  would  be 
excluded  bom  both  the  proposed 
registration  and  recordkeeping 
requirements  are  described  in  the 
discussion  of  proposed  §  1.327j(f).)  FDA 
believes  if  these  foreign  firms  were  not 
required  to  establish  and  maintain 
records  identifying  the  immediate 
previous  sources  and  inunediate 
subsequent  recipients  of  food,  trace  back 
of  food  products  bom  outside  the 
United  States  would  be  severely 
compromised.  FDA  believes  that  this 
approach  provides  the  most  efficient 
and  effective  strategy  for  obtaining 
needed  information  on  food  fit>m 
foreign  countries.  FDA  plans  to  take  the 
appropriate  steps  and  work  closely  with 
foreign  governments  to  obtain  access  to 
the  needed  records  if  a  threat  of  serious 
adverse  health  consequences  or  death  to 
humans  or  animals  from  adulterated 
food  necessitates  inspection  of  records 
in  foreign  countries. 

The  provisions  of  this  proposed  rule 
apply  to  records  of  both  hiunan  food 
and  animal  food.  FDA  believes  that 
some  recordkeeping  requirements  are 
necessary  for  food  intended  for  food- 
producing  animals,  as  well  as  for  certain 
food  for  nonfood-producing  animals 
(e.g.,  pet  dogs  and  cats,  horses,  and  zoo 
and  circus  animals).  We  define  food  for 
nonfood-producing  animals  as  pet  food. 
FDA  believes,  however,  that  the 
consequences  of  a  potential  terrorist 
attack  or  food-related  emergency  are 
greater  for  human  food  than  for  animal 
"feod.  FDA  also  believes  that  the 
consequences  of  a  potential  terrorist 
attack  or  food-related  emergency  are 


greater  for  food  for  food-producing 
animalu  than  for  pet  food.  FDA 
addressed  certain  animal  food  risks  in 
our  regulation  for  animal  proteins 
prohibited  in  ruminant  feed  (21  CFR 
589.2000),  also  referred  to  as  the  bovine 
spongiform  encephalopathy  (BSE)  rule. 

Although  FDA  acknowledges  that  the 
risk  to  him[ians  from  an  attack  on  the 
animal  food  supply  is  lower  than  the 
risk  to  humans  from  an  attack  on  the 
human  food  supply,  there  is  some  risk 
to  both  humans  and  animals  from  an 
attack  on  the  animal  food  supply. 
Contaminated  animal  food  can  be  a  link 
to  human  foodbome  illness.  (Ref.  32). 
People  could  be  at  risk  through  direct 
contact  with  animal  food  or  through 
imintentional  cross-contamination  of 
cooking  surfeces  or  utensils.  Animals 
may  also  become  infected  and  serve  as 
a  reservoir  for  exposing  other  animals 
and  humans.  For  example,  in  1996,  an 
organochlorine  pesticide  was 
intentionally  introduced  into  an 
ingredient  used  in  animal  food, 
including  pet  food.  In  2002,  dog  chew 
treats  were  contaminated  with 
Salmonella  and  became  a  vehicle  to 
transmit  Salmonella  into  homes.  As  a 
consequence,  many  pet  owners  became 
ill  and  one  person  died. 

We  propose  that  (1)  All  entities  that 
manufacture,  process,  pack,  transport, 
distribute,  receive,  hold,  or  import  food 
for  food-producing  animals  must  keep 
records  luider  this  proposed  rule;  and 
that  (2)  those  entities  that  manu&cture, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  pet  food  that 
must  keep  records  under  the  BSE  rule 
also  keep  records  under  this  rule. 
Because  of  the  concern  that  some  pet 
food  is  diverted  for  use  for  food- 
producing  animals,  the  BSE  rule 
recordkeeping  requirements  apply  to  pet 
food.  We  believe  this  proposal  to  require 
recordkeeping  under  the  Bioterrorism 
Act  by  pet  food  entities  covered  by  the 
BSE  rule  will  provide  important 
safeguards  needed  to  limit  the  impact  of 
contamination  of  pet  food  while 
minimising  additional  costs  to  industry. 

As  discussed  below,  we  are  proposing 
to  exempt  pet  food  entities  that  are  not 
subject  to  the  recordkeeping 
requirements  of  the  BSE  rule  bom  the  . 
recordkeeping  requirements  of  this 
proposed  rule.  We  propose  that  all 
entities  involved  in  animal  food, 
including  the  pet  food  entities  exempt 
from  the  recordkeeping  requirements, 
remain  subject  to  the  proposed  records 
access  and  availability  requirements. 

FDA  is  interested  in  comments  on 
whether  or  not  the  proposal  provides 
adequate  tools  to  trace  animal  food 
affected  by  a  terrorist  attack  or  other 
food  related  emergency  and  whether  an 
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alternative  approach  should  be  used. 
Specifically,  FDA  is  soliciting 
comments  on  the  following  questions: 
(1)  Should  we  exempt  all  types  of 
animal  food  entities  from  all  or  part  of 
this  proposed  rule?  (2)  Should  we 
exempt  all  pet  food  entities  from  all  or 
part  of  this  proposed  rule?  (3)  Should 
we  treat  pet  food  the  same  as  other  tjrpes 
of  animal  food  by  reqxiiriiig  all  pet  food 
entities  to  meet  the  recordkeeping 
requirements  luider  this  regulation,  not 
just  those  subject  to  the  BSE  rule?  (4) 
Should  we  use  criteria  other  than  the 
scope  of  the  BSE  rule  to  determine 
which  pet  food  entities  should  be 
exempt?  If  so,  what  should  those  criteria 
be? 

2.  Who  is  excluded  from  all  or  part  of 
the  regulations  in  this  subpart? 
(Proposed  §1.327) 

Proposed  §  1.327(a)  codifies  the 
exemption  for  farms.  This  exemption  is 
consistent  with  and  required  by  the 
express  language  of  the  Bioterrorism 
Act. 

Proposed  §  1.327(b)  codifies  the 
exemption  for  restaurants.  This, 
exemption  is  consistent  with  and 
required  by  the  express  language  of  the 
Bioterrorism  Act. 

Proposed  §  1.327(c)  would  exclude 
certain  fishing  vessels  from  all  of  the 
regulations  in  this  subpart,  except 
§§  1.361  and  1.363.  These  vessels 
include  those  that  not  only  harvest  and 
transport  fish,  but  also  engage  in 
practices  such  as  heading,  eviscerating, 
or  fi«ezing  intended  solely  to  prepare 
fish  for  holding  on  board  a  harvest 
vessel.  The  Bioterrorism  Act  is  silent 
with  respect  to  exempting  fishing 
vessels  in  section  306,  the 
"Maintenance  and  Inspection  of 
Records  for  Foods"  provision,  although 
the  "Registration  of  Food  Facilities" 
provision,  section  305,  expressly 
exempts  fishing  vessels,  except  such 
vessels  engaged  in  processing  as  defined 
in  §  123.3(k)  (21  CFR  123.3(k)). 

FDA  has  tentatively  concluded  that 
the  records  of  fishing  vessels  as  defined 
in  §  123. 3(k),  like  those  of  farms,  are  not 
a  necessary  component  of  an  effective 
traceback  investigation.  Nevertheless, 
because  the  records  of  "fishing  vessels 
otherwise  engaged  in  processing  fish, 
which  for  purposes  of  this  subsection 
means  handling,  storing,  preparing, 
heading,  eviscerating,  shucking, 
freezing,  changing  into  different  market 
forms,  manu&ctming,  preserving, 
packing;  labeling,  dockside  imloading, 
or  holding"  are  necessary  to  an  effective 
traceback  investigation,  these  would 
still  be  subject  to  all  of  the  regulations 
in  this  subpart. 


Proposed  §  1.327(d)(1)  would  exclude 
retail  facilities  from  the  regulations  in 
§  1.345  of  this  subpart.  This  limited 
exclusion  is  only  &t)m  the  requirement 
to  establish  and  maintain  records  of  the 
immediate  subsequent  recipients  of  food 
when  the  food  is  sold  directly  to 
consumers.  The  Bioterrorism  Act 
expressly  states  that  the  Secretary  may 
require  the  establishment  and 
maintenance  of  records  by  persons  who 
"distribute"  food,  and  therefore  retail 
facilities  could  be  subject  to  all  other 
regulations  in  this  subpart  if  FDA 
required  it.  FDA  has  tentatively 
concluded  that  to  require  retail  facilities 
to  keep  records  of  each  individual 
recipient  consimier  would  be  too 
burdensome  and  not  necessary  in  order 
to  address  credible  threats  of  serious 
adverse  health  consequences  or  death  to 
humans  or  animals. 

Proposed  §  1.327(d)(2)  would  exclude 
retail  facilities,  such  as  roadside  stands, 
located  in  the  same  general  physical 
location  as  farms,  as  defined  in 
proposed  §  1.328,  that  sell  unprocessed 
food  grown  or  raised  on  those  farms 
directly  to  consumers.  This  exclusion 
only  applies  to  those  retail  facilities  that 
employ  10  or  fewer  full-time  equivalent 
employees,  which  is  consistent  with  the 
way  FDA  is  proposing  to  define  very 
small  businesses  in  proposed 
§  1.368(a)(2).  This  exclusion  applies 
only  to  unprocessed  food,  including 
fr«sh  fruits  and  vegetables  and  other  raw 
agricultural  commodities  for  use  as 
food,  such  as  honeycomb.  The  exclusion 
also  applies  to  fish  raised  on  farms. 
Unprocessed  food  grown  or  raised  on 
locations  other  than  farms,  or  on  farms 
not  located  in  the  same  general  physical 
location,  are  not  excluded. 

This  exclusion  does  not  apply  to 
processed  food,  even  if  it  is  sold  directly 
to  consumers  from  a  retail  facility  in  the 
same  general  location  as  a  farm,  unless 
all  of  the  ingredients  in  that  processed 
food  were  grown  or  raised  on  that  farm. 
Processed  foods  include,  for  example, 
baked  goods,  jams,  jellies,  and  maple 
syrup.  Retail  facilities  would  be 
required  to  establish  and  maintain 
records  of  the  immediate  previous 
sources  under  proposed  §  1.337  for 
processed  food  sold  directly  to 
consumers  if  any  of  the  ingredients  of 
that  processed  food  were  not  grown  on 
that  form. 

FDA  believes  that  the  burden  placed 
on  these  retail  facilities  to  establish  and 
maintain  records  for  unprocessed  food 
grown  or  raised  on  a  nearby  farm  and 
sold  directly  to  consumers  would  likely 
outweigh  the  risk  to  the  public  health 
that  follows  from  this  proposed 
exclusion.  FDA  has  tentatively 
concluded  that  such  records  are  not 


needed  in  order  to  address  credible 
threats  of  serious  adverse  health 
consequences  or  death  to  hiunans  or 
animals.  FDA  believes  it  is  necessary  to 
narrow  this  exemption  only  to  those 
retail  facilities  that  remain  close  to  the 
source  farm  in  order  to  not  compromise 
FDA's  ability  to  trace  adulterated  food 
that  has  been  transported  over  a 
distance  greater  than  the  same  general 
physical  location.  The  agency  solicits 
comments  on  this  proposed  exemption. 

FDA  also  is  proposing  in  §  1.327(e)  to 
exempt  from  all  of  the  regulations  in 
this  subpart  persons  who  manufactiue, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  food  that  is 
regulated  exclusively  by  the  U.S. 
Department  of  Agricultiu^  (USDA) 
under  the  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seq.).  the  Poultry 
Products  hispection  Act  (21  U.S.C.  451 
et  seq.),  or  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  et  seq.).  This  section 
complies  with  section  306(d)(2)  of  the 
Bioterrorism  Act,  which  states  that 
section  306  should  not  be  construed  to 
authorize  FDA  to  promulgate 
regulations  for  records  governing  foods 
within  the  exclusive  jurisdiction  of 
USDA.  It  also  complies  with  section  315 
of  the  Bioterrorism  Act,  which  states 
that  nothing  in  Title  m  of  the 
Bioterrorism  Act,  or  an  amendment 
made  by  Title  ID,  shall  be  construed  to 
alter  the  jurisdiction  between  USDA  and 
the  U.S.  Department  of  Health  and 
Human  Services  imder  applicable 
st^l^tes  and  reflations. 

This  exemption  is  for  food  within  the 
exclusive  jurisdiction  of  the  USDA. 
Persons  who  manufactiire,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  food  that  is  jointly  regulated 
by  FDA  and  USDA  would  be  required 
to  keep  records  with  regard  to  the  food 
regulated  by  FDA.  An  example  of  food 
that  is  joinUy  regulated  by  FDA  and 
USDA  is  frozen  T.V.  dinners  containing 
both  meat  and  fish. 

Proposed  §  1.327(f)  would  exclude 
foreign  facilities  that  are  also  excluded 
from  the  requirement  to  register  under 
section  305  of  the  Bioterrorism  Act.  As 
discussed  previously  in  this  dociunent, 
FDA  believes  that  requiring  foreign 
facilities  that  must  register  to  also 
establish  and  maintain  records  would  be 
the  most  efficient  and  effective  way  to 
obtain  information  on  food  from  foreign 
countries.  Therefore,  foreign  facilities 
would  not  be  required  to  establish  and 
maintain  records  "if  food  from  these 
facilities  undergoes  further 
manufacturing/processing  (including 
packaging)  by  another  foreign  facility 
outside  the  United  States."  In  other 
words,  foreign  facilities  involved  in  the 
initial  stages  of  manufactiuing/ 
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processing  food  are  not  required  to 
establish  and  maintain  records  if 
another  facility  further  manufactures/ 
processes  or  packs  the  food  produced  at 
that  faciUty  outside  the  United  States. 
This  exclusion  would  not  apply  to 
facilities  if  the  "further  manufacturing/ 
processing"  at  the  subsequent  facility  is 
of  a  de  minimis  nature,  such  as  adding 
labeling  to  a  package  or  adding  plastic 
rings  to  the  outside  of  beverage  bottles 
to  hold  them  together.  In  that  case,  both 
the  facility  conducting  the  de  minimis 
activity  and  the  facility  immediately 
prior  to  it  would  be  required  to  register 
and,  therefore,  would  also  be  subject  to 
these  regulations.  FDA  seeks  comment 
on  the  requirement  for  facilities 
conducting  de  minimis  activities  to 
keep  records.  The  following  are 
examples  of  which  foreign  facilities 
would  be  subject  to,  or  excluded  from, 
these  r^ulations  based  on  the  activities 
they  perform.  As  stated  previously,  the 
foreign  facilities  that  are  subject  to  these 
regulations  are  the  same  facilities  that 
would  be  required  to  register  under 
section  305  of  the  Bioterrorism  Act. 

•  A  foreign  facility  would  be  subject 
to  these  regulations  if  it  prepares  a 
finished  food  and  places  it  into 
packages  suitable  for  sale  and 
distribution  in  the  United  States. 

•  A  foreign  facility  distributing  food  to 
food  processors  outside  the  United 
States  for  further  manufacturing/ 
processing  before  the  food  is  exported 
for  consiunption  in  the  United  States 
would  not  be  subject  to  these 
regulations,  imless  the  further 
manufacturing/processing  entails 
adding  labeling  or  other  de  minimis 
activity.  If  the  further  manufacturing/ 
processing  is  of  a  de  minimis  nature, 
both  the  facility  conducting  the  de 
minimis  activity  and  the  facility 
immediately  prior  to  it  would  be  subject 
to  these  regulations. 

•  The  last  foreign  facility  that 
manufactures/processes  an  article  of 
food  before  it  is  exported  to  the  United 
States  would  be  subject  to  these 
regulations,  even  if  the  food 
subsequently  is  held  or  stored  at  a 
different  facility  outside  of  the  United 
States. 

•  Facilities  located  outside  the  United 
States  that  take  possession,  custody,  or 
control  of  finished  foods  for  holding, 
packing,  and/ or  storage  prior  to  export 
to  the  United  States  are  subject  to  these 
regulations. 

Proposed  §  1 .327(g)  provides  that 
persons  who  manufacture,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  pet  food  who  are  not  subject 
to  the  recordkeeping  provisions  of  the 
animal  proteins  prohibited  in  nuninant 
feed  relation  (21  CFR  589.2000) 


would  be  excluded  from  the 
recordkeeping  requirements  of  this 
proposed  rule.  However,  these  entities, 
like  all  entities  involved  in  animal  food, 
remain  subject  to  the  proposed  records 
access  and  availability  requirements  in 
proposed  §  1.361  and  §  1.363. 

3.  What  definitions  apply  to  this 
subpart?  (Proposed  §  1.328) 

Proposed  §  1.328  states  that  the 
definitions  of  terms  in  section  201  of  the 
act  (21  U.S.C.  321)  apply  to  such  terms 
when  used  in  this  subpart.  Section  201 
of  the  act  defines  various  terms  that 
appear  throughout  the  act,  including 
"food"  (see  section  201(f)  of  the  act). 
The  definitions  of  such  terms  apply 
when  we  use  those  terms  in  these 
regufations.  In  addition,  proposed 
§  1.328  defines  specific  additional  terms 
used  in  the  proposed  rule. 

Proposed  §  1.328  defines  "act"  as  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

FDA  is  proposing  in  §  1.328  to  define 
"domestic  person"  consistent  with  the 
definition  of  "State"  in  section  201(a)(1) 
of  the  act.  That  is,  FDA  is  proposing  to 
define  a  domestic  person  as  one  that  is 
located  in  any  State  or  Territory  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico. 

FDA  is  proposing  in  §  1.328  to  define 
a  "foreign  facility"  as  a  facility  other 
than  a  domestic  person  that 
manufactiu^s,  processes,  packs,  or  holds 
food  for  consumption  in  the  United 
States. 

Proposed  §  1.328  defines  "farm"  as  a 
facility  in  one  general  physical  location 
devoted  to  the  growing  of  crops  for  food, 
the  raising  of  animals  for  food 
(including  seafood),  or  both.  A  farm  may 
consist  of  contiguous  parcels  of  land, 
ponds  located  on  contiguous  parcels  of 
land,  or,  in  the  case  of  netted  or  penned 
areas  located  in  large  bodies  of  water, 
contiguous  nets  or  pens.  The  term 
"farm"  includes:  (a)  Facilities  that  pack 
or  hold  food,  provided  that  all  food  used 
in  such  activities  is  grown  or  raised  on 
that  farm  or  is  consimied  on  that  farm; 
and  (b)  facilities  that  manufactiue/ 
process  food,  provided  that  all  food 
used  in  such  activities  is  consumed  on 
that  farm  or  another  farm  under  the 
same  ownership.  "Farm"  includes  such 
facilities  because  they  are  activities 
incidental  to  farming  that  most  farms 
engage  in  (e.g.,  holding  and  packing  of 
harvested  crops).  Facilities  that  engage 
in  manufacturing/processing,  packing, 
or  holding  of  food  that  is  not  described 
in  the  definition  of  "farm"  are  subject  to 
these  regulations  because  such  activities 
are  not  activities  that  most  farms  engage 
in  and  are  thus  not  included  in  the 
definition  of  "farm."  Some  examples  of 
farms  include:  Apple  orchards,  hog 


farms,  dairy  farms,  feedlots,  and 
aquaculture  facilities. 

Persons  that  engage  in  more  than  one 
type  of  activity  may  meet  the  definition 
of  farm  as  to  some  of  those  activities 
while  not  meeting  the  definition  of  farm 
as  to  other  activities.  Persons  that  grow 
crops  and  raise  animals  and  also 
manufacture/process  food  that  is  sold 
for  consimiption  off  the  premises  are  not 
farms  for  purposes  of  this  subpart  and  ' 
are  not  exempt  For  example,  a  person 
who  grows  oranges  and  manufactiu«s/ 
processes  them  into  orange  juice  for  sale 
to  a  distributor  would  need  to  keep 
records  under  this  subpart  of  both  the 
immediate  previous  sources  and  the 
immediate  subsequent  recipients  of  the 
orange  juice.  However,  establishing  and 
maintaining  records  of  the  immediate 
previous  sources  would  only  be 
required  when  persons  manufacture/ 
process  food  horn  ingredients  obtained 
from  other  sources  than  that  farm. 

Similarly,  persons  who  manufacture/ 
process  food  bom  ingredients. obtained 
from  other  sources  only  meet  the 
definition  of  farm  if  all  the  food  used  in 
such  activities  is  consiuned  on  that  farm 
or  another  farm  under  the  same 
ownership.  If  a  person  combines 
oranges  grown  on  his  farm  with  oranges 
obtained  from  another  source,  processes 
them  into  orange  juice  on  his  premises, 
and  consumes  all  of  the  orange  juice  on 
those  premises,  he  would  not  need  to 
keep  records  regarding  those  oranges, 
However,  if  the  person  sells  that  orange 
juice  at  a  roadside  stand  directly  to 
consumers,  that  roadside  stand  would 
not  meet  the  definition  of  farm  but 
would  fall  within  the  partial  retail 
exclusion  provided  in  proposed  §  1.344. 
Retailers  need  only  keep  records 
identifying  the  inunediate  previous 
source. 

Proposed  §  1.328  defines  "food"  as 
having  the  meaning  given  in  section 
201(f)  of  the  act,  which  is:  "(1)  articles 
used  for  food  or  drink  for  man  or  other 
animals,  (2)  chewing  gum,  and  (3) 
articles  used  for  components  of  any 
such  article."  FDA  also  is  proposing  to 
include  some  examples  of  products  that 
are  considered  food  imder  section  201(f) 
of  the  act.  Examples  listed  in  the 
proposed  rule  include:  Fruits; 
vegetables;  fish;  dairy  products;  eggs; 
raw  agricultiiral  commoditiiss  for  use  as 
food  or  components  of  food;  animal 
feed,  including  pet  food;  food  and  feed 
ingredients  and  additives,  including 
substances  that  migrate  into  food  from 
food  packaging  and  other  articles  that 
contact  food;  dietary  supplements  and 
dietary  ingredients;  infant  formula; 
beverages,  including  alcoholic  beverages 
and  bottled  water;  live  food  animals 
(such  as  hogs  and  elk);  bakery  goods; 
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snack  foods;  candy;  and  canned  foods. 
"Substances  that  migrate  into  food  from 
food  packaging"  include  immediate 
food  packaging  or  components  of 
immediate  food  packaging  that  are 
intended  for  food  use.  Outer  food 
packaging  is  not  considered  a  substance 
that  migrates  into  food. 

The  provisions  of  this  proposed  rule 
apply  to  records  of  both  nontransporters 
and  transporters.  Section  414(b)  of  the 
act  provides  that  FDA  may  require 
recordkeeping  with  regard  to  records 
that  are  needed  for  inspection  to  allow 
the  agency  to  identify  the  immediate 
previous  sources  and  the  immediate 
subsequent  recipients  of  food.  The 
proposed  rule  establishes  two  sets  of 
immediate  previous  sources  and 
immediate  subsequent  recipients,  one 
for  nontransporters  and  one  for 
transporters.  For  nontransporters,  the 
proposed  rule  defines  immediate 
previous  source  as  the  nontransporter 
from  which  the  company  received  the 
food.  The  immediate  subsequent 
recipient  for  nontransporters  is  the 
nontransporter  to  which  the  company 
sent  the  food.  The  definition  of 
nontransporter  immediate  previous 
source  and  immediate  subsequent 
recipient  describes  them  as  persons  who 
own  food  or  who  hold,  process,  pack, 
import,  receive,  or  distribute  food  for 
purposes  other  than  transportation. 
Nontransporters  are  also  expected  to 
keep  records  of  the  transporters  that 
they  receive  food  from  and  send  food 
with.  Nontransporters  will  thus  be 
required  to  keep  records  on  both 
transporters  and  nontransporters  for 
both  previous  sources  and  subsequent 
recipients. 

With  respect  to  transporters  (persons 
who  have  possession,  custody,  or 
control  of  food  for  the  sole  purpose  of 
transporting  it),  the  proposed  rule 
provides  for  the  company  to  estabUsh 
and  maintain  records  about  its  own 
transportation  activities  and  the  person 
from  whom  it  received  the  food  and  the 
person  to  whom  the  food  is  delivered. 
The  person  from  whom  the  food  is 
received  by  the  transporter  is  the 
immediate  jwrevious  source.  This  coiild 
be  a  nontransporter  as  described 
previously  or  another  transporter.  The 
person  to  whom  the  food  is  delivered  by 
the  transporter  is  the  immediate 
subsequent  recipient.  This  person  could 
be  another  fransporter  or  a 
nontransporter.  These  records  allow 
FDA  to  follow  the  chain  of  custody  of 
the  food  through  each  transportation 
step,  which  may  include  a  variety  of 
forms  of  transportation  (e.g.,  plane, 
train,  and  trudc). 

Because  it  is  critically  important  for 
FDA  to  have  the  ability  to  trace  back 


and  trace  forward  quickly  in  the  event 
of  a  terrorist  event  or  other  food-related 
emergency,  FDA  has  defined  for 
nontransporters  the  immediate  previous 
source  and  immediate  subsequent 
recipient  as  the  previous  nontransporter 
or  next  nontransporter.  This  will  allow 
FDA  in  most  cases  to  efficiently  and 
effectively  determine  where  the  food 
was  contaminated  and  to  locate  where 
the  contaminated  food  was  sent. 
However,  the  contamination  could 
occiir  during  the  transportation  process 
as  well.  The  records  of  transporters  will 
ensiu«  that  FDA  has  the  potential  in  all 
cases  to  determine  the  source  of 
contamination  and  trace  the  food  back 
and  forward  through  the  transportation 
chain.  FDA  recognizes  that  requiring 
nontransporters  to  keep  records  on  both 
previous  and  subsequent  transporters 
and  nontransporters  is  potentially 
burdensome.  FDA  is  mandating  this  in 
order  to  facilitate  the  efficient 
investigation  of  food  related 
emergencies  (records  on 
nontransporters)  and  to  increase  the 
likelihood  of  a  successful  traceback  by 
ensuring  all  those  who  handle  the  food 
are  examined  (records  on  transporters). 
We  also  recognize  that  there  could  be 
other  interpretations  of  the  statute.  The 
statute  coiUd  be  read  to  provide  that  at 
every  step  of  the  movement  of  the  food, 
the  immediate  previous  source  is  the 
person  who  had  the  food  before  they 
delivered  it  to  the  next  person.  That 
next  person  would  be  the  immediate 
subsequent  recipient.  Under  that 
reading,  if  company  A  processes  the 
food  and  sends  it  to  company  B  via 
several  modes  of  transportation,  the 
chain  of  custody  would  be  as  follows: 
(1)  Company  A;  (2)  Red  Truck  Co.;  (3) 
train;  (4)  Blue  Truck  Co.;  and  (5) 
company  B.  In  this  scenario,  the 
immediate  subsequent  recipient  for 
company  A  is  Red  Truck  Co.  The 
immediate  previous  source  for  Red 
Truck  Co.  is  company  A  and  the 
immediate  subsequent  recipient  is  the 
train.  The  immediate  previous  source 
for  the  train  is  Red  Truck  Co.  and  the 
immediate  subsequent  recipient  is  Blue 
Truck  Co.  The  immediate  previous 
source  for  Blue  Truck  Co.  is  the  train 
and  theinunediate  subsequent  recipient 
is  company  B.  If  it  is  discovered  at 
company  B  that  the  food  is 
contaminated,  since  compai^y  B  only 
has  records  to  identify  Blue  Truck  Co. 
as  its  immediate  previous  source,  FDA 
would  have  to  trace  back  from  company 
B  to  Blue  Truck  Co.  and  from  there  to 
the  train,  then  to  Red  Truck  Co.,  until 
FDA  finally  arrives  at  company  A,  the 
source  of  the  contamination.  This  type 
of  tracing  would  not  allow  the  agency  to 


efficiently  and  effectively  trace  back 
from  company  B  to  company  A  or  get 
to  company  A  quickly  to  trace  forward 
other  food  sent  out  by  company  A. 

We  are  requesting  conmients^^n 
whether  the  approach  with  two  sets  of 
immediate  previous  sources  and 
immediate  subsequent  recipients  in  this 
proposed  rule  is  a  reasonable 
interpretation  of  the  statute.  We  also 
request  comments  on  whether  all 
transporters,  including  small 
independent  transporters,  have  the 
capability  to  maintain  records  for  the  1 
and  2  year  record  retention  periods. 
FDA  also  requests  comment  on  the 
extent  to  which  the  recordkeeping 
burden  on  nontransporters  (previous 
and  subsequent  transporters  and 
nontransporters)  creates  new  burdens 
for  firms.  We  are  also  interested  in 
suggestions  for  alternative 
recordkeeping  arrangements  that  would 
allow  for  ib.e  complete  and  efficient 
investigation  of  food-related 
emergencies.  In  addition,  we  request 
conunents  on  whether  an  approach 
different  from  the  proposed  rule  that 
would  require  or  create  incentives  for 
nontransporters  to  obtain  and  keep 
records  on  all  the  transporters  that 
transport  food  between  the 
nontransporters,  by  obtaining  the 
records  from  the  transporters,  would  be 
a  reasonable  interpretation  of  the 
statute. 

Proposed  §  1.328  defines 
"manufacturing/processing"  as  making 
food  from  one  or  more  ingredients,  or 
synthesizing,  preparing,  treating, 
modifying  or  manipulating  food, 
including  food  crops  or  ingredients. 
Some  examples  of  manufactiuing/ 
processing  include,  but  are  not  limited 
to,  cutting,  peeling,  trimming,  washing, 
waxing,  eviscerating,  rendering, 
cooking,  baking,  freezing,  cooling, 
pasteurizing,  homogenizing,  mixing, 
formulating,  bottling,  milling,  grinding, 
extracting  juice,  distilling,  labeling,  or 
packaging.  FDA  is  defining 
"manufactiuing"  and  "processing" 
together  because  the  meanings  of  the 
terms  overlap.  For  example,  combining 
two  materials  into  a  finished  product, 
such  as  macaroni  and  cheese,  could  be 
considered  "manufacturing," 
.  "processing,"  or  both.  Since  both 
manufacturers  and  processors  are 
subject  to  these  regulations,  FDA  does 
not  believe  it  is  necessary  to  distinguish 
between  manufacturing  and  processing 
in  the  proposed  rule. 

Proposed  §  1.328  defines 
"nontransporter"  as  a  person  who  owns 
food  or  who  holds,  processes,  packs, 
imports,  receives,  or  distributes  food  for 
purposes  other  than  transportation. 
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Proposed  §  1.328  defines  the 
"nontransporter  immediate  previous 
source"  as  a  nontransporter  who  last 
had  an  article  of  food  before  transferring 
it  to  another  nontransporter. 
Nontransporter  immediate  previous 
source  includes,  but  is  not  limited  to,  an 
individual,  a  partnership,  a  corporation, 
a  cooperative,  an  association,  or  a 
government  entity.  Government  entities 
include  school  systems,  public 
hospitals,  prisons,  conunissaries,  etc. 

Proposed  §  1.328  defines 
"nontransporter  immediate  subsequent 
recipient"  as  a  nontransporter  who 
acquires  an  article  of  food  from  another 
nontransporter.  Nontransporter 
immediate  subsequent  recipient  also 
includes, 'but  is  not  limited  to,  an 
individual,  a  partnership,  a  corporation, 
a  cooperative,  an  association,  or  a 
government  entity. 

Proposed  §§  1.337(a)(1)  and 
1.345(a)(1)  would  require  the  name  of 
the  firm  and  responsible  individual, 
address,  phone  niunber  and,  if  available, 
the  fax  number  and  e-mail  address  of 
the  nontransporter  immediate  previous 
source  and  nontransporter  immediate 
subsequent  recipient,  respectively, 
whether  domestic  or  foreign.  We 
propose  these  requirements  to  mean  the 
address  and  information  of  the  specific 
location  of  where  the  statutorily  covered 
activity  occurred,  and  not  that  of  a 
corporate  headquarters  at  another 
location  than  where  the  activities  took 
place.  For  example,  a  food  product  may 
be  processed  at  a  manufacturing  plant, 
shipped  to  a  packing  facility,  and  then 
transported  to  a  retail  store  all  owned  by 
the  same  corporation.  The  proposed 
requirements  would  apply  to  each 
individual  location  that  received  or 
released  the  food,  even  if  each  facility 
is  owned  by  the  same  corporation.  This 
would  mean  that  firms  would  need  to 
establish  and  maintain  records 
accessible  at  each  specific  plant, 
packing  facility,  and  retail  store.  FDA's 
intention  is  that  these  requirements 
identify  the  physical  location  of  the 
food  at  each  step  of  the  way  as  it  travels 
through  the  chain  of  distribution,  from 
the  farm  or  sea  to  the  consumer.  FDA 
requests  information  on  whether  this 
requirement  to  keep  records  on  intra- 
corporate transfers  will  impose  new 
burdens  upon  firms  or  whether  firms 
keep  these  records  currenUy. 

Proposed  §  1.328  defines  "perishable 
food"  as  food  that  is  not  heat-treated, 
not  frozen,  and  not  otherwise  preserved 
in  a  manner  so  as  to  prevent  the  quality 
of  the  food  from  being  adversely 
affected  if  held  longer  than  7  days  under 
normal  shipping  and  storage  conditions. 

The  "perishable  food"  definition  has 
been  modeled  after  the  current 
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definition  of  "perishable  commodity" 
for  purposes  of  this  proposal.  Examples 
include,  but  are  not  limited  to,  fluid 
milk  (but  not  ultrapasteurized),  live  fish, 
lobster,  crab,  other  crustaceans, 
shellfish,  fr«sh  fiuits  and  vegetables. 
The  agency  is  seeking  comment  on 
whether  we  have  best  defined 
"perishable  food"  for  purposes  of  these 
regulations. 

In  addition,  FDA  is  defining 
"perishable  foods"  for  the  purposes  of 
establishing  a  shorter  record  retention 
time  for  those  foods  as  opposed  to 
nonperishable  foods.  FDA  seeks 
comments  on  the  proposed  definition  of 
perishable  foods  and  whether  the 
agency  should  use  that  definition  as  the 
basis  for  establishing  record  retention 
times. 

Proposed  §  1.328  defines  "pet  food" 
as  food  for  nonfood-producing  animals. 
Nonfood-producing  animals  include 
household  pets,  such  as  dogs  and  cats, 
and  also  include  other  nonfood- 
producing  animals  such  as  horses  and 
circus  and  zoo  animals. 

Section  306  of  the  Bioterrorism  Act 
does  not  extend  to  recipes.  Proposed 
§  1.328  defines  "recipe"  as  the 
quantitative  formula  used  in  the 
manufactiuing  of  the  food  product,  hut 
not  the  identity  of  the  individual 
ingredients  of  the  food.  If  finalized  as 
proposed,  FDA  would  have  access  to  the 
records  containing  the  ingredients  used 
in  a  food  product,  but  would  not  have 
access  to  the  quantities  of  the 
ingredients  used  to  make  a  product.  The 
act  currently  requires  manufacturers  to 
disclose  to  the  public  the  ingredients 
they  use  on  the  labels  of  thefr  food 
products.  It  is  critical  to  a  tracing 
investigation  that  the  ingredients  and 
the  sources  of  the  ingredients  are 
identified. 

Proposed  §  1.328  defines  "restaurant" 
as  a  facility  that  prepares  and  sells  food 
direcUy  to  consiuners  for  immediate 
consumption.  As  with  farms,  persons 
who  engage  in  more  than  one  type  of 
activity  may  meet  the  definition  of 
restaiuant  as  to  some  of  those  activities 
while  not  meeting  the  definition  of 
restaurant  as  to  other  activities.  Those 
persons  would  be  required  to  keep 
records  as  to  those  activities  covered  by 
this  subsection  that  do  not  meet  the 
definition  of  restauirant. 

Some  examples  of  restaurants  as 
defined  in  the  proposed  regulations 
include:  Cafeterias,  limchrooms,  cafes, 
bistros,  fast  food  establishments,  food 
stands,  saloons,  taverns,  bars,  lounges, 
catering  facilities,  hospital  kitchens,  day 
care  kitchens,  and  nursing  home 
kitchens. 


Due  to  possible  ambiguity  in  the  term 
"catering  focilities,"  FDA  states  in  the 
proposed  restaurant  definition  that 
facilities  that  provide  food  to  interstate 
conveyances,  such  as  airplanes, 
passenger  trains,  and  cruise  ships, 
rather  than  directly  to  consiuners,  are 
not  restaurants.  Facilities  that  provide 
food  to  interstate  conveyances  are  not 
considered  restaurants  because  they  do 
not  serve  food  directly  to  consumers  for 
immediate  consumption.  For  example,  a 
facility  that  provides  sandwiches  to  a 
passenger  train  for  eventual  sale  to 
passengers  would  not  be  considered  a 
restaurant.  However,  the  snack  bar  on 
the  train  that  sells  the  sandwiches  to 
consumers  would  be  considered  a 
restaurant.  FDA  has  historically 
inspected  these  facilities  that  provide 
food  to  interstate  conveyances  and 
considers  them  processors,  rather  than 
restaurants. 

Because  the  proposed  regulations  also 
apply  to  persons  who  manufacture, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  food  for  animal 
consumption  in  the  United  States,  by 
analogy,  the  term  "restaurant"  also 
includes  pet  shelters,  kennels,  and 
veterinary  facilities  in  which  food  is 
provided  to  animals. 

Proposed  §  1.328  defines  "retail 
facili^"  as  a  facility  that  sells  food 
products  directiy  to  consumers  only. 
The  term  includes,  but  is  not  limited  to, 
grocery  and  convenience  stores,  vending 
machine  locations,  and  conunissaries. 
The  limited  exclusion  from  establishing 
and  maintaining  records  of  the 
inunediate  subsequent  recipient  applies 
only  to  food  sold  directiy  to  consumers. 
A  facility  that  sells  food  to  wholesalers 
and/or  other  retailers,  in  addition  to 
consumers,  would  have  to  keep  records 
of  the  inunediate  subsequent  recipients 
because  wholesalers  and  retailers  are 
not  considered  consumers  for  purposes 
of  these  proposed  regulations. 

Proposed  §  1.328  defines 
"transporter"  as  a  person  who  has 
possession,  custody,  or  control  of  an 
article  of  food  for  the  sole  purpose  of 
transporting  the  food.  A  person  who 
owns  food  or  who  holds,  processes, 
packs,  imports,  receives,  or  distributes 
food  for  purposes  other  than 
transportation  is  not  a  transporter. 

Proposed  §  1.328  defines 
"transporter's  immediate  previous 
source"  as  the  person  frt)m  whom  a 
transporter  receives  food.  This  source 
can  be  either  another  transporter  or  a 
nontransporter.  The  transporter's 
immediate  previous  source  includes, 
but  is  not  limited  to,  an  individual,  a 
partnership,  a  corporation,  a 
cooperative,  an  association,  or  a 
government  entity. 
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Proposed  §  1.328  defines 
"transporter's  inunediate  subsequent 
recipient"  as  the  person  to  whom  a 
transporter  delivered  food.  This 
recipient  can  be  either  another 
transporter  or  a  nontransporter.  A 
transporter's  immediate  subsequent 
recipient  includes,  but  is  not  limited  to, 
an  individual,  a  partnership,  a 
corporation,  a  cooperative,  an 
association,  or  a  government  entity. 

Proposed  §  1.328  defines  "you"  as  a 
person  or  facility  subject  to  this,  subpart 
under  §  1.326.  FDA  is  proposing  to  use 
"you"  throughout  the  proposed  rule  for 
easier  readability. 

4.  Do  other  statutory  provisions  and 
regulations  apply?  (Proposed  §  1.329) 

Proposed  §  1.329  would  require  that 
in  addition  to  the  regulations  in  this 
subpart,  you  must  comply  with  all  other 
applicable  statutory  provisions  and 
regulations  related  to  the  establishment 
and  maintenance  of  records  for  foods. 
Regidations  in  this  subpart  are  in 
addition  to  existing  recordkeeping 
regulations,  such  as  the  regulations  for 
low  acid  canned  foods,  juice,  infant 
formula,  color  additives,  bottled  water, 
animal  feed,  and  medicated  animal  feed. 
(See  21  CFR  113.100(d);  21  CFR  120.12; 
21  CFR  106.100(g);  21  CFR  80.39;  21 
CFR  129.35;  §  589.2000;  and  21  CFR 
225.102  &  225.110,  respectively). 

5.  Can  existing  records  satisfy  the 
requirements  of  this  subpart?  (Proposed 
§1.330) 

Proposed  §  1.330  states  that  the 
regidations  in  this  subpart  do  not 
require  duplication  of  existing  records  if 
those  records  contain  all  of  the 
information  required  by  this  subpart.  If 
a  person  subject  to  the  regulations  keeps 
records  of  all  of  the  information  as 
required  by  this  subpart  in  compliance 
with  other  Federal,  State,  or  local 
regulations,  or  for  any  other  reason,  e.g., 
as  a  result  of  its  own  business  practices, 
then  those  records  may  be  used  to  meet 
these  requirements.  Such  records  may 
include,  but  are  not  limited  to,  purchase 
orders,  bills  of  lading,  invoices  and 
shipping  documents.  Some  current  FDA 
regulations  require  records,  including 
those  for  low  acid  canned  foods,  juice, 
infant  formula,  color  additives,  bottled 
water,  animal  feed,  and  medicated 
animal  feed.  (See  21  CFR  113.100(d);  21 
CFR  120.12;  21  CFR  106.100(g);  21  CFR 
80.39;  21  CFR  129.35;  21  CFR  589.2000; 
and  21  CFR  225.102  &  225.110, 
respectively).  However,  none  of  the 
existing  FDA  regulations  are  sufficient 
alone  to  meet  the  requirements  we  are 
proposing  in  these  regulations.  A  person 
who  has  been  complying  with  these 
regulations  only  would  have  to  add 


records  addressing  the  new  elements. 
The  burden  is  on  the  person  subject  to 
these  regulations  to  ensure  it  keeps  all 
applicable  records.  Our  intent  is  to  have 
as  little  impact  as  possible  on  current 
recordkeeping  practices  if  those  records 
can  meet  die  requirements  of  these 
proposed  regulations.  We  are  proposing 
the  specific  information  a  covered 
person  must  keep,  but  we  will  not 
specify  the  form  or  type  of  system  in 
which  those  records  must  be 
maintained. 

B.  Establishment  and  Maintenance  of 
Records  to  Identify  the  Nontransporter 
and  Transporter  Immediate  Previous 
Source  of  All  Food 

What  information  is  required  in  the 
records  established  and  maintained  to 
identify  the  nontransporter  and 
transporter  immediate  previous  source? 
(Proposed  §1.337) 

The  Bioterrorism  Act  authorizes  FDA 
to  require  by  regidation  the 
establishment  and  maintenance  of 
records  "needed"  by  the  Secretary  for 
inspection  to  allow  the  Secretary  to 
"identify"  the  immediate  previous 
sources  of  food.  Based  on  FDA's 
interpretation  of  this  statutory  authority 
and  what  is  "needed"  to  "identify"  the 
immediate  previous  soiu-ce,  proposed 
§  1.337(a)  would  require  that  you 
establish  and  maintain  records  for  all 
food  as  follows: 

•  Proposed  §  1.337(a)(1)  would  require 
the  name  of  the  firm  and  responsible 
individual,  address,  phone  number  and, 
if  available,  the  fax  number  and  e-mail 
address  of  the  nontransporter  immediate 
previous  soiu-ce,  whether  domestic  or 
foreign; 

•  Proposed  §  1.337(a)(2)  would  require 
an  adequate  description  of  the  type  of 
food  received,  to  include  brand  name 
arid  specific  variety  (e.g.,  bnmd  x 
cheddar  cheese,  not  just  cheese;  or 
romaine  lettuce,  not  just  lettuce); 

•  Proposed  §  1.337(a)(3)  would  require 
the  date  you  received  the  food; 

•  Proposed  §  1.337(a)(4)  would  require 
the  lot  or  code  number  or  other 
identifier  of  the  food  (to  the  extent  this 
information  exists); 

•  Proposed  §  1.337(a)(5)  woiUd  require 
the  quantity  and  how  the  food  is 
packaged  (e.g.,  6  ct.  bunches,  25  lb 
carton,  12  oz  bottle);  and 

•  Proposed  §  1.337(a)(6)  would  require 
the  name  of  the  firm  and  responsible 
individual,  address,  phone  number  and, 
if  available,  the  fax  number  and  e-mail 
address  of  the  transporters  who 
transported  the  food  to  you. 

Proposed  §  1.337(a)  would  require 
that  you  include  information  reasonably 
available  to  you  to  identify  the  specific 
soiirce  of  each  ingredient  that  was  used 


to  make  every  lot  of  finished  product,  so 
that  incoming  ingredients  can  be  linked 
to  the  outgoing  finished  products.  If 
FDA  cannot  inunediately  narrow  the 
trace  back  to  a  specific  source,  tracing 
becomes  much  more  difficult,  there  is 
an  increased  risk  to  consumers,  and 
some  food  sources  are  un&irly 
implicated.  FDA  believes  this  is  a 
necessary  and  beneficial  requirement  for 
consimiers,  and  will  help  conserve 
FDA's  limited  resources,  by  focusing 
our  investigation  only  on  those  entities 
who  handled  the  at-risk  food.  FDA's 
investigation  of  the  imaffected  sources 
is  time  consuiming  and  may  have  a 
negative  business  impact  on  the 
incorrectly  implicated  sources.  These 
sources  should  not  be  penalized  by 
exposure  to  unwarranted  scrutiny  and 
perhaps  unwarranted  adverse  publicify 
because  of  inadequate  recordkeeping  by 
others  in  the  distribution  chain.  In 
addition,  in  a  recall  situation,  a  business 
could  limit  the  economic  impact  by 
being  able  to  limit  its  recall  to  only  a 
specific  group  of  products  instead  of 
having  to  conduct  a  broader  recall.  What 
is  reasonably  available  may  vary  from 
case  to  case. 

FDA  recognizes  that  the  food  industry 
often  relies  on  multiple  sources  of 
ingredients  to  make  food  products,  and 
ll^t  it  is  conmion  practice  to  commingle 
ingredients  from  different  sources  prior 
to  incorporating  them  into  a  finished 
product.  For  example,  some  food 
processors  commonly  store  raw 
materials  like  com  syrup  and  flour  in 
tanks  and  silos.  In  some  instances,  these 
tanks  and  silos  are  not  dedicated  by 
suppliers,  but  are  topped  off  as  supplies 
run  low,  resulting  in  routine 
commingling  of  raw  ingredients  from  a 
number  of  suppliers.  Moreover,  it  is 
FDA's  imderstanding  that  flour  or  grain 
silo  crowns  do  not  uniformly  dissipate, 
resulting  in  imeven  distribution  of 
ingredients.  FDA  acknowledges  that 
changing  this  longstanding  system  to 
require  dedicated  supplier  storage  to 
faciUtate  soujce  specific  recordkeeping 
would  involve  significant  financial 
costs. 

It  is  not  FDA's  intent  to  require  the 
reconfiguration  of  each  manufacturing 
plant.  "These  proposed  regulations, 
however,  would  require  you  to  capture 
the  information  that  is  reasonably 
available  to  you  to  connect  finished 
products  with  the  immediate  previous 
soiuxie  of  each  of  the  food  products  used 
to  make  that  finished  product.  FDA 
understands  that  in  some  multiple 
sourcing  contexts  this  information  only 
may  allow  for  a  reduction  in  the  number 
of  potential  sources  for  a  specific  food 
product,  but  may  not  necessarily 
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identify  one  specific  source  of  the  food 
product. 

For  example,  a  company  that  bakes 
cookies  may  source  flour  froia  five 
different  companies  rather  than  depend 
on  a  single  company  as  its  supplier.  The 
flour  from  the  five  companies  may  be 
stored  in  one  conunon  silo  prior  to 
being  used  in  the  manufacture  of  the 
cookies.  In  this  scenario,  the 
manu&ctiuer  could  identify,  depending 
on  the  date  the  flour  was  received  from 
each  company  and  placed  in  the  silo 
and  when  the  silo  was  emptied,  the 
various  companies  that  were  the  soiuces 
of  the  flour.  Under  this  situation,  the 
information  is  not  reasonably  available 
to  determine  a  single  soiut:e  of  the  flour 
used  in  a  particular  lot  of  cookies.  In 
this  case,  the  information  reasonably 
available  to  you  would  be  the  identity 
of  all  of  the  potential  soxuces  of  the 
floiu'  for  each  finished  lot  of  cookies. 

Conversely,  if  the  manufactiirer  did 
have  dedicated  silos  for  each  supplier  of 
flour,  then  the  information  would  be 
reasonably  available  to  the  manufacturer 
to  specify  the  specific  source  of  the  floiu' 
for  each  finished  product. 

Proposed  §  1.337(a)(4)  would  require 
maintenance  of  the  lot  or  code  number 
or  other  identifier  of  the  food  (to  the 
extent  this  information  exists)  to  allow 
FDA  the  capability  to  limit  its 
investigation  to  the  implicated  food.  For 
instance,  if  a  company  repeatedly  and 
consistenUy  orders  a  particular  food 
bom  a  supplier,  and  the  threat  is 
associated  with  a  single  shipment  or 
some  shipments  but  not  others,  it  is 
important  to  have  the  capability  to 
isolate  the  shipment  or  shipments  in 
question  from  others.  This  would  be 
more  cost  effective  and  less  burdensome 
to  FDA.  In  addition,  if  the  threat  affects 
the  transporter,  identifying  information 
such  as  lot  numbers  or  other  identifiers 
woiUd  facilitate  the  location  and 
isolation  of  the  conveyance  that  may 
have  become  contaminated  by  the 
implicated  food.  This  cannot  readily  be 
done  without  information  that 
specifically  identifies  the  food. 

Proposed  §  1.337(a)(5)  would  require 
you  to  record  the  quantity  of  the  food 
and  how  it  is  packaged  to  assist  FDA  in 
identifying  the  implicated  food  and  also 
allow  FDA  to  determine  the  scope  of  the 
threat.-With  this  information  contained 
in  the  records,  FDA  would  be  able  to 
determine  the  quantity  of  the  potentially 
adulterated  food  that  is  in  the  stream  of 
commerce,  i.e.,  whether  it  is  one  crate 
or  1,000  crates  of  tomatoes.  In  addition, 
as  part  of  a  tracing  investigation,  FDA 
would  be  able  to  identify  at  each 
location  whether  all  of  the  potentially 
adulterated  food  has  been  accounted  for 
or  whether  any  part  of  a  shipment  had 


been  diverted.  Both  the  immediate 
previous  source  and  immediate 
subsequent  recipient  woidd  be  required 
to  keep  records  of  the  quantity  of  food 
received  or  released  to  allow  FDA  to 
determine  that  the  quantity  of  food  sent 
was  the  quantify  received.  This  would 
ensure  that  FDA  is  best  able  to  protect 
public  health  by  being  able  to  identify 
and  locate  adulterated  food  that 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals. 

Proposed  §  1.337(a)(6)  would  reqiure 
you  to  keep  in  your  records  information 
to  identify  the  transporter  who 
transported  the  food  to  you.  This 
requirement  to  identify  the  transporter 
is  in  addition  to  proposed  §  1.337(a)(1), 
which  requires  you  to  keep  in  your 
records  information  that  identifies  the 
nontransporter  immediate  previous 
source. 

C.  Establishment  and  Maintenance  of 
Records  to  Identify  the  Nontransporter 
and  Transporter  Immediate  Subsequent 
Recipient  of  All  Food 

What  information  is  required  in  the 
records  established  and  maintained  to 
identify  the  nontransporter  and 
transporter  immediate  subsequent 
recipient?  (Proposed  §  1.345) 

The  Bioterrorism  Act  authorizes  FDA 
to  require  by  regulation  the 
establishment  and  maintenance  of 
records  "needed"  by  the  Secretary  for 
inspection  to  allow  the  Secretary  to 
"identify"  the  immediate  subsequent 
recipient  of  food.  Based  on  FDA's 
interpretation  of  this  statutory  authority 
and  what  is  "needed"  to  "identify"  the 
immediate  subsequent  recipient, 
proposed  §  1.345(a)  would  require  that 
you  establish  and  maintain  records  for 
all  food  you  release  that  identifies 
information  that  is  substantially  similar 
to  that  discussed  in  the  requirements  to 
identify  the  nontransporter  immediate 
previous  soiut;e. 

D.  Requirements  to  Establish  and 
Maintain  Records  to  Trace  the 
Transportation  of  All  Food 

1.  Who  is  required  to  establish  and 
maintain  records  for  tracing  the 
transportation  of  all  food?  (Proposed 
§1.351) 

The  Bioterrorism  Act  expressly  states 
persons  who  transport  food  are  subject 
to  these  regulations.  Proposed  §  1.351 
woidd  require  you,  if  you  are  a  domestic 
person,  to  establish  and  maintain 
records  for  tracing  those  immediately 
before  (transporter's  immediate  previous 
source)  and  immediately  after  you 
(transporter's  immediate  subsequent 


recipient)  in  the  transportation  process 
if  you  transport  food. 

2.  What  information  is  required  in  the 
transportation  records?  (Proposed 
§1.352) 

Proposed  §  1.352(a)  would  require 
that  you  establish  and  maintain  the 
following  records  for  each  food  you 
transport: 

•  Proposed  §  1.352(a)(1)  would  require 
the  name  of  the  firm  and  responsible 
individual,  address,  phone  niunber  and, 
if  available,  the  fax  number  and  e-mail 
address  of  the  person  who  had 
possession,  oistody,  or  control  of  the 
food  immediately  before  you,  and  the 
date  you  received  it  from  that  person; 

•  Proposed  §  1.352(a)(2)  would  require 
the  name  of  the  firm  and  responsible 
individual,  address,  phone  number  and, 
if  available,  the  fax  number  and  e-mail 
address  of  the  person  who  had 
possession,  custody,  or  control  of  the 
food  immediately  after  you,  and  the  date 
you  delivered  it  io  that  person; 

•  Proposed  §  1.352(a)i3)  would  require 
an  adequate  description  of  the  type  of 
food,  including  brand  name  and  specific 
variety  (e.g.,  brand  x  cheddar  cheese, 
not  just  cheese;  or  romaine  lettuce,  not 
just  lettuce); 

•  Proposed  §  1.352(a)(4)  would  require 
the  lot  or  code  nimiber  or  other 
identifier  of  the  food  (to  the  extent  this 
information  exists); 

•  Proposed  §  1.352(a)(5)  would  require 
'  the  quantity  and  how  the  food  is 

packaged  (e.g.,  6  ct.  bunches,  25  lb 
carton,  12  oz  bottle);  and 

•  Proposed  §  1.352(a)(6)  would  require 
the  identification  of  each  and  every 
mode  of  transportation  (e.g.,  company 
truck,  private  carrier,  rail,  air,  etc.),  and 
the  individual  responsible,  from  the 
time  you  first  received  the  food  imtil  the 
time  you  delivered  ^t. 

The  proposed  requirements  are 
intended  to  provide  the  necessary 
information  to  allow  FDA  to  trace  the 
transportation  of  all  food.  In  proposed 
§  1.352(a)(1)  and  (a)(2),  the  required 
information  would  consist  of  whoever 
had  the  food  before  you  and  after  you. 
This  person  coidd  be  either  a 
nontransporter  or  another  transporter.  In 
a  multiple  transporter  situation,  you 
may  be  receiving  the  food  from  another 
transporter  and/or  delivering  it  to 
another  transporter.  The  proposed 
requirements  in  §  1.352(a)(1)  and  (a)(2) 
are  intended  to  capture  this  information 
regardless  of  whether  you  receive  food 
from  a  nontransporter  or  another 
transporter,  or  deliver  it  to  a 
nontransporter  or  another  transporter. 
You  would  only  be  responsible  for 
maintaining  a  record  of  the  required 
information  with  respect  to  the  person 


25198  Federal  Register / Vol.  68,  No.  90 /Friday.  May  9,  2003 / Proposed  Rules 


from  whom  you  received  the  food  bova 
and  the  person  to  whom  you  gave  it. 
You  would  not  be  required  to  maintain 
records  of  transactions  to  which  you 
were  not  a  party. 

Proposed  §  1.352(a)(6)  woidd  require 
transportation  companies  that  use 
several  modes  of  transportation  within 
their  company  to  record  when  the  food 
was  put  on  which  kind  of  vehicle  and 
who  was  responsible  for  it  during  that 
leg  of  the  trip.  For  example,  Yellow 
Transportation  Co.  may  use  two 
different  Yellow  trucks  and  a  Yellow 
plane.  This  section  would  require 
Yellow  Transportation  Co.  to  keep 
records  of  each  and  every  mode  of 
transportation  and  the  individual 
responsible,  from  the  time  the  food  was 
first  received  until  the  time  it  was 
delivered.  The  "individual  responsible" 
shoidd  be  the  person  within  the 
transportation  company  who  is 
responsible  for  that  vehicle  and  the  food 
being  transported.  FDA  seeks  comments 
on  whether  "individual  responsible" 
should  be  the  operator  of  the 
conveyance  or  whether  it  can  be 
someone  within  the  corporation  who 
has  overall  responsibility  for  the  vehicle 
and  the  food  being  transported.  FDA 
understands  that  it  is  common  practice 
for  one  transportation  company  to  use 
several  different  modes  of  transportation 
within  that  company  throughout  its 
possession  and  control  over  the  food. 
The  food  is  potentially  subject  to 
tampering  at  each  phase  of  the 
transportation  process.  If  the 
transportation  company  responsible  for 
the  food  does  not  have  complete  records 
identifying  the  mode  of  transportation 
and  who  was  responsible  for  the  food 
throughout  the  entire  time  that  company 
had  possession  and  control  over  the 
food,  the  tracing  chain  is  broken  and  it 
becomes  more  difficult  and  time 
consiuning  to  determine  if  that 
shipment  of  food  has  been  diverted  or 
tampered  with.  FDA  believes  this 
detailed  information  regarding  the  food 
transportation  woidd  be  necessary  to 
expedite  the  tracing  investigation  in 
situations  when  FDA  has  a  reasonable 
belief  that  food  is  adulterated  and 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals. 

E.  General  Requirements 

1.  What  are  the  record  retention 
requirements?  (Proposed  §  1.360) 

Proposed  §  1.360(a)  states  the  records 
required  by  these  regidations  are  to  be 
created  at  the  time  the  statutorily 
covered  activities  take  place.  Proposed 
§  1.360(b)  woidd  require  records  for 
perishable  foods  not  intended  to  be 


processed  into  nonperishable  foods  to 
be  retained  for  1  year  after  the  date  the 
records  were  created.  Although 
perishable  foods  have  a  relatively  short 
shelf  life,  FDA  is  proposing  a  1  year 
record  retention  period  for  these  foods. 
In  some  situations,  the  health  hazard 
may  not  be  immediately  apparent  but 
may  emerge  months  after  the  food  has 
been  consumed.  In  other  situations,  the 
harm  may  have  been  caused  by  novel 
contaminants  or  novel  vehicles  for 
known  contaminants,  and  it  may  take 
months  to  identify  the  sources  of 
contamination.  As  an  example,  in  1995, 
there  was  an  investigation  of  an 
outbreak  of  cyclosporiasis.  At  the  time, 
FDA  did  not  know  that  Cyclospora 
coidd  contaminate  raspberries.  An 
investigation  concluded  that  water  was 
the  likely  vehicle.  In  1996,  there  were 
numerous  additional  cyclosporiasis 
outbreaks  in  the  United  States  and  the 
link  was  made  to  raspberries  from 
Guatemala.  Fresh  raspberries  had  been 
served  at  the  site  of  the  1995  outbreak 
and  then,  a  year  later,  FDA  needed  to 
determine  their  source.  The  distributor 
had  no  records  to  facilitate  the 
traceback. 

The  proposed  1-year  period  would 
not  apply  to  perishable  foods  that  are 
intended  for  processing  into 
nonperishable  foods,  e.g.,  jams  and 
jellies  made  from  fruits.  In  those 
instances,  the  longer  record  retention 
period  of  2  years  is  needed  to  ensure  the 
recordkeeping  chain  for  finished  food 
products  made  using  perishable  foods  is 
available  during  tracing  investigations. 
If  you  are  uncertain  whether  a 
perishable  food  is  destined  or  intended 
for  processing  into  a  nonperishable 
food,  the  2-year  record  retention  period 
applies.  FDA  seeks  comment  on  (he 
impact  of  this  provision. 

Proposed  §  1.360(c)  would  require 
that  you  retain  records  for  all  foods 
(except  animal  foods  as  discussed 
below)  not  covered  by  proposed 
§  1.360(b)  for  2  years  after  the  date  the 
records  were  created.  This  proposed 
requirement  is  consistent  with  the 
authority  given  in  the  Bioterrorism  Act. 
Based  on  information  provided  to  FDA 
by  the  food  industry,  the  minimum  time 
for  processed  food  products  to  clear  the 
food  production  and  distribution/retail 
system  is  3  years.  In  addition,  the 
average  distribution  time  between 
harvesting  and  final  retail  sale  of  frozen 
&Tiits  and  vegetables  is  approximately  3 
to  24  months.  These  are  average  times, 
and  individual  products  may  be  in 
commerce  for  a  longer  period.  FDA 
believes  that  allowing  anything  less 
than  a  2-year  record  retention  period  for 
nonperishable  food,  as  v^jbU  as 
perishable  foods  intended  to  be 


processed  into  nonperishable  food, 
would  severely  compromise  a  tracing 
investigation. 

Proposed  §  1.360(d)  woidd  require 
that  you  retain  records  required  by  these 
regulations  for  animal  food,  including 
pet  food,  for  1  year  after  the  date  the 
records  are  created.  Food  for  food- 
producing  animals  tends  to  have  a  faster 
turnover  rate  than  many  kinds  of  human 
food.  In  addition,  since  pet  foods  are 
typically  the  sole  source  of  food  for  pets, 
such  foods  tend  not  to  be  stored  as  long 
as  many  human  foods.  Therefore  we 
propose  that  records  for  all  animal  food, 
including  pet  food,  be  retained  for  only 
one  year  after  the  date  the  records  are 
created.  This  is  consistent  with  the  BSE 
rule. 

Proposed  §  1.360(e)  would  require 
that  you  retain  all  records  required  by 
these  regulations  at  the  establishment 
where  the  covered  activities  described 
in  the  records  occurred  (onsite)  or  at  a 
reasonably  accessible  location.  We 
recognize  that  there  may  be  more 
records  than  available  storage  space  at 
the  location  where  the  covered  activities 
occur.  We  are  therefore  proposing  that 
records  may  be  stored  offsite,  provided 
you  can  comply  with  the  record 
availability  requirements  in  proposed 
§1.361. 

Proposed  §  1.360(f)  provides  that  the 
maintenance  of  electronic  records  is 
acceptable.  In  the  Federal  Register  of 
March  20,  1997  (62  FR  13430),  FDA 
issued  regulations  at  part  11  that 
provide  criteria  for  acceptance  by  FDA 
of  electronic  records  under  certain 
circumstances.  To  minimize  the  burden 
of  this  proposed  rule,  FDA  proposes  to 
exempt  electronic  records  established  or 
maintained  to  satisfy  the  requirements 
of  this  subpart  from  the  requirement  to 
comply  with  part  11.  FDA  believes  that 
a  requirement  that  records  kept  under 
this  subpart  comply  with  part  1 1  would 
hinder  the  abilify  of  persons  subject  to 
these  regulations  to  utilize  existing 
systems  and  records  to  satisfy  the 
requirements  of  these  proposed 
regulations  as  contemplated  in  proposed 
§  1.330.  If  the  agency  decided  to  require 
all  electronic  records  to  satisfy  part  1 1 
before  they  could  satisfy  these  proposed 
recordkeeping  requirements,  large 
numbers  of  already  existing  electronic 
records  and  recordkeeping  systems 
would  have  to  be  recreated  and 
redesigned.  This  provision  would 
require  that  records  kept  for  some  other 
statutory  or  regulatory  purpose,  but 
which  also  may  be  used  to  meet  the 
requirements  of  this  subpart,  must 
comply  with  part  11  as  required. 
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2.  What  are  the  record  availabilify 
requirements?  (Proposed  §  1.361) 

Proposed  §  1.361  states  that  when 
FDA  has  a  reasonable  belief  that  an 
article  of  food  is  adulterated  and 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals,  any  records  or  other 
information  accessible  to  FDA  under 
section  414  or  704(a)  of  the  act  must  be 
readily  available  for  inspection  and 
photocopying  or  other  means  of 
reproduction.  Although  the  statutory 
requirements  in  section  414  and 
amended  section  704(a)  of  the  act 
regarding  records  access  are  self- 
executing  and  are  currently  in  effect, 
RDA  is  issuing  regulations  to  further 
refine  some  aspects  of  the  food  records 
access  requirements.  Because  section 
306  of  the  Bioterrorism  Act  includes 
two  records  inspection  authorities,  one 
of  which,  section  704(a),  cross  refers  to 
records  described  in  section  414,  we 
request  conunent  on  the  interconnection 
between  the  records  access  provisions 
in  sections  414  and  704(a)  of  the  act. 

Proposed  §  1.361  would  require 
records  to  be  made  available  within  4 
hours  of  a  request  if  the  request  is  made 
between  8  a.m.  and  6  p.m.  (local 
standard  time),  Monday  through  Friday, 
or  within  8  hours  of  a  request  if  made 
at  any  other  time,  by  an  officer  or 
employee  duly  designated  by  the 
Secretary  who  presents  appropriate 
credentials  and  a  written  notice.  In  the 
event  of  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals,  FDA  believes  these  time 
limits  are  necessary  to  effectively  and 
efficiently  perform  a  tracing 
investigation. 

The  most  common  problem 
encountered  by  the  FDA  in  a  tracing 
investigation  has  been  a  lack  of  ready 
access  to  records.  Records  are  often 
stored  offsite  or  are  stored  in  a  database 
where  the  records  are  difficult  to 
retrieve.  In  FDA's  experience,  rarely  do 
firms  make  records  available  within  24 
hours.  The  usual  timeline  is  2  to  3  days. 
This  delay  severely  reduces  the  speed  at 
which  FDA  oan  perform  a  traceback.  If 
every  firm  were  to  take  2  days  to  give 
FDA  the  needed  records,  even  with  a 
short  traceback  (e.g.,  3  firms),  it  could 
take  FDA  up  to  2  weeks  to  trace  the 
product  to  its  source,  taking  into 
account  time  for  record  review  and 
travel  to  the  firms.  This  time  may  be 
increased  if  the  records  are  incomplete 
and  FDA  has  to  wait  for  missing  records 
to  be  retrieved.  This  possible  delay 
would  be  a  substantial  concern  if  FDA 
were  attempting  to  remove  adulterated 
food  that  presents  a  threat  of  serious 


adverse  health  consequences  or  death  tp 
humans  or  animals  from  commerce. 

Proposed  §  1.361  woidd  also  require 
that  if  you  store  the  records  required  by 
these  regulations  offsite,  you  must  be 
able  to  retrieve  and  provide  the  records 
onsite  within  the  specified  time  period. 
Electronic  records  are  considered  to  be 
onsite  if  they  are  accessible  from  an 
onsite  location. 

3.  What  records  are  excluded  from  this 
subpart?  (Proposed  §  1.362) 

Proposed  §  1.362  would  exclude  from 
the  proposed  regulations  recipes  for 
food  as  defined  in  proposed  §  1.328, 
financial  data,  pricing  data,  personnel 
data,  research  data,  or  sales  data  (other 
than  shipment  data  regarding  sales). 
These  exclusions  are  consistent  with  the 
express  language  in  the  Bioterrorism 
Act. 

4.  What  are  the  consequences  of  failing 
to  establish  or  maintain  records  or  make 
them  available  to  FDA?  (Proposed 
§1.363) 

Consistent  with  the  express  language 
in  the  Bioterrorism  Act,  proposed 
§  1.363  states  (a)  the  failure  to  establish 
or  maintain  records  as  required  under 
section  4^4(b)  of  the  act  or  to  refuse  to 
permit  access  to  or  verification  or 
copying  of  any  such  required  record  is 
a  prohibited  act  under  section  301  of  the 
act  (21  U.S.C.  331)  and  (b)  the  failure  to 
make  records  or  other  information 
available  to  FDA  as  required  by  section 
414  or  704(a)  of  the  act  is  a  prohibited 
act  under  section  301  of  the  act  (21 
U.S.C.  331). 

5.  What  are  the  compliance  dates  for 
this  subpart?  (Proposed  1.368) 

Under  sections  414  and  704(a)  of  the 
act,  FDA  may  have  access  to  and  copy 
all  records  and  other  information  related 
to  an  article  of  food  if  the  Secretary  has 
a  reasonable  belief  that  the  food  is 
adulterated  and  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  The  basic 
requirement  that  access  to  records  and 
other  information  be  given  under  these 
circumstances  is  currently  in  effect  and 
does  not  require  implementing 
regulations.  FDA  has  chosen  to  further 
define  access  requirements  in 
regulations,  but  can  use  its  inspectional 
authority  prior  to  the  effective  date  of 
these  regulations. 

FDA  carefully  considered  the  size  of 
a  business  when  developing  these 
proposed  regulations.  FDA  found  that 
most  products  and  ingredients  pass 
through  at  least  one  small  business 
when  moving  through  the  distribution 
process  (see  Initial  Regulatory 
Flexibility  Analysis  discussion  in 


section  m.B.  of  this  document).  If  FDA 
were  to  exempt  small  businesses  trom 
these  regulations  or  to  permit  shorter 
record  retention  times  for  them,  the 
effectiveness  of  the  regulations  would 
be  severely  compromised  due  to  the 
breaks  in  the  recordkeeping  chain 
during  tracing  investigations.  Thus, 
FDA  cannot  propose  totally  exempting 
any  business  based  on  size  from  these 
requirements.  However,  FDA  does 
propose  to  provide  small  and  very  small 
businesses  additional  time  to  come  into 
compliance  with  these  regulations. 

Thus,  proposed  §  1.368Ta)  would  ' 
require  that  firms  that  do  not  qualify  as 
small  businesses  be  in  full  compliance 
with  these  regulations  within  6  months 
after  the  publishing  date  of  the  final 
rule.  Proposed  §  1.368(a)(1)  would 
require  that  small  businesses  employing 
fewer  than  500  but  more  than  10  full- 
time  equivalent  employees  be  in  full 
compliance  with  these  regulations 
within  12  months  after  the  publishing 
date  of  the  final  rule.  Proposed 
§  1.368(a)(2)  would  require  that  very 
small  businesses,  defined  as  those 
employing  10  or  fewer  full-time 
equivaJent  employees,  be  in  full 
compliance  with  these  regulations 
witldn  18  months  after  the  publishing 
date  of  the  final  rule. 

m.  Analysis  of  Economic  Impact 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  proposed  rule  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

Need  for  the  regulations:  The  purpose 
of  these  proposed  regidations  is  to 
enable  FDA  to  respond  to,  and  help 
contain,  adulterated  food  that  presents  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
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animals.  The  benefits  of  these  proposed 
regulations  would  be  realized  by 
accomplishing  this  purpose. 

Reason  for  the  regulations:  FDA  is 
proposing  several  regulations  that  will 
work  in  harmony  to  improve  food 
safety.  Food  safety  is  mostly  a  private 
good.  Establishments  have  powerful 
incentives  to  ensure  that  the  ingredients 
they  purchase  are  not  contaminated  and 
that  their  production  processes  are 
protected  from  unintentional  and 
intentional  contamination.  Deliberate 
(intentional)  contamination  of  food 
linked  to  a  particular  product  or  plant — 
particularly  if  the  plant  is  considered 
negligent — would  be  extraordinarily 
costly  to  a  firm,  hideed,  the  private 
incentives  to  avoid  deliberate 
contamination  should  be  similar  to  the 
private  incentives  for  food  safety. 
Deliberate  food  contamination  events 
nonetheless  differ  from  ordinary 
outbreaks  of  food-borne  illness  in  that 
they  are  more  likely  to  be  low 
probabiUty  events  with  severe  public 
health  consequences. 

Although  private  incentives  lead  to 
the  private  efforts  to  protect  against 
deliberate  contamination  at  the  plant 
level,  there  are  external  effects 
associated  with  privately  produced 
protection.  The  most  important  external 
effect  of  protection  against  deliberate 
contamination  is  information.  Getting 
food  from  the  farm  or  sea  to  the  plate 
involves  a  complex  system  of 
production  and  distribution.  The  system 
works  using  local  knowledge  and 
information;  each  participant  needs  to 
know  only  as  much  about  the  overall 
system  as  is  necessary  for  his  or  her 
business.  Market  prices  convey  most  of 
the  information  necessary  for  the 
ordinary  production  and  distribution  of 
food,  hi  the  event  of  an  actual  or 
suspected  contamination  of  the  food 
supply,  however,  more  complete 
information  is  needed  where  it  can  be 
centrally  used.  The  suspect  food  must 
be  traced  backward  and  forward  through 
the  distribution  chain,  both  to  protect 
consumers  and  to  find  the  source  and 
cause  of  the  event. 

No  individual  firm  or  organization 
has  sufficient  financial  incentive  to 
establish  a  central  information  system 
relating  to  food  safety  for  the  entire 
economy.  The  nation's  food  producers 
and  importers  as  a  whole  would  benefit 
from  such  a  system  becaxise  it  would  be 
easier  to  uncover  and  solve  problems, 
but  the  private  costs  to  create  the  system 
would  probably  be  prohibitive  for  any 
single  firm  or  third  party  organization. 

We  estimate  that  an  effective  system 
of  information  would  require  several 
hiuidred  thousand  participants  to  gather 
information  and  provide  it  to  a  central 


system.  The  private  transaction  costs  to 
bring  all  the  participants  together 
volimtarily  and  get  them  to  agree  to 
create  such  a  system  woidd  be 
extraordinarily  high.  No  single 
organization  could  capture  additional 
revenue  sufficient  to  cover  the  cost. 
Also,  because  the  provision  of 
information  by  some  participants  makes 
it  available  for  all,  there  would  be  a 
tendency  for  establishments  to  try  to  be 
free  riders  in  the  information  system. 
But  the  more  information  and 
participation  in  the  system,  the  more 
effective  it  is. 

Another  way  of  looking  at  the 
problem  of  participation  is  in  terms  of 
marginal  private  benefits  and  marginal 
social  benefits.  By  gathering  and 
providing  the  information  used  in  a 
food  safety  system,  an  individual 
establishment  receives  additional 
private  benefits  from  enhancing  the 
safety  of  its  own  food.  In  addition, 
participating  in  the  system  increases  the 
effectiveness  of  the  entire  information 
system.  In  other  words,  the  system 
works  better  the  more  establishments 
participate  in  it.  The  individual 
establishment  does  not  capture  this 
additional  social  benefit.  The  marginal 
private  benefit  (enhanced  safety  for 
individual  establishments]  is  less  than 
the  marginal  social  benefit  (the  marginal 
private  benefit  plus  the  increased 
effectiveness  of  the  entire  information 
system).  The  difference  between  private 
and  social  benefit  reduces  the  incentive 
for  establishments  to  participate  in  a 
volimtary  private  system. 

The  events  of  September  11,  2001,  led 
Congress  to  conclude  that  public 
creation  and  provision  of  an  information 
system  is  necessary.  The  Bioterrorism 
Act  and  its  implementing  regulations 
would  establish  an  information  system 
that  would  allow  FDA  to  have  an 
integrated  picture  of  the  food 
distribution  system.  This  particular 
regulation  addresses  one  important 
aspect  of  this  information  system:  The 
need  to  keep  product  and  ingredient    . 
distribution  records.  However,  as  stated 
above,  FDA  is  proposing  several 
regulations  to  address  these  needs  so  the 
costs  and  benefits  of  any  one  regulation 
will  be  closely  associated  with  related 
provisions  in  other  proposed  rules.  With 
the  regulations  in  place,  the  agency 
would  have  the  additional  tools 
necessary  to  help  deter  and  respond  to 
deliberate  threats  to  the  nation's  food 
supply  as  well  as  to  other  food  safety 
problems. 

Baseline:  FDA  considers  the  baseline 
for  this  analysis  the  current  state  of  the 
world,  and  we  assume  this  baseline  has 
zero  costs  and  benefits.  We  also 
consider  having  no  new  recordkeeping 


requirements  as  option  1  in  our 
analysis.  Section  414(b)  of  the  act,  as 
added  by  section  306(a)  of  the 
Bioterrorism  Act,  provides  that  the 
Secretary  "may"  by  regulation  establish 
recordkeeping  requirements.  Section 
306(d)  of  the  Bioterrorism  Act,  however, 
provides  that  the  Secretary  "shall"  issue 
proposed  and  final  regulations  no  later 
than  18  months  from  the  date  of 
enactment.  FDA  believes  that  Congress 
has  directed  the  agency  to  exercise  the 
authority  in  section  414(b)  of  the  act,  so 
the  current  state  of  the  world  as 
considered  in  option  1  is  not  legally 
viable.  The  agency  recognizes,  however, 
that  the  use  of  the  term  "may"  in  one 
section  of  the  statute  and  "shall"  in 
another  section  creates  an  ambiguity. 
We  request  comments  on  our 
interpretation  that  we  are  required  by 
section  3D6(d)  of  the  Bioterrorism  Act  to 
exercise  the  authority  in  section  414(b) 
of  the  act.  However,  the  Office  of 
Management  and  Budget  (OMB)  cost- 
benefit  analysis  guidelines  recommend 
discussing  statutory  requirements  that 
affect  the  selection  of  regulatory 
approaches.  These  guidelines  also 
recommend  analyzing  the  opportimity 
costs  of  legal  constraints  that  prevent 
the  selection  of  the  regulatory  action 
that  best  satisfies  the  philosophy  emd 
principles  of  Executive  Order  12866. 
Option  1  will  serve  as  the  baseline 
against  which  other  options  will  be 
measured  for  assessing  costs  and 
benefits. 

Options:  The  following  section 
analyzes  regulatory  options  that  address 
the  need  for  the  recordkeeping 
regulation: 

1.  No  recordkeeping  requirements. 
Take  no  new  regulatory  action. 

2.  Require  all  persons  that 
manufacture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
food  destined  for  consumption  or  use  in 
the  United  States  to  establish  and 
maintain  records  identifying  the 
immediate  previous  source  and  the 
immediate  subsequent  recipient  of  the 
food,  and  its  outer  packaging.  Also 
require  all  persons  that  manufactiue, 
process,  pack,  hold,  receive,  distribute, 
transport,  or  import  outer  food 
packaging  destined  for  use  in  the  United 
States  to  establish  and  maintain  records 
identifying  the  immediate  previous 
source  and  the  immediate  subsequent 
recipient  of  that  outer  food  packaging. 
The  records  requirements  apply  to  both 
foreign  and  domestic  persons.  For 
domestic  persons,  this  includes  those 
who  engage  in  the  specified  food-related 
activity  whether  or  not  those  activities 
occur  solely  intrastate.  Persons  engaging 
in  more  than  one  type  of  activity,  some 
of  which  is  covered  by  this  proposed 
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regulation,  would  be  required  to  keep 
records  pertaining  to  the  covered 
activity  even  if  they  are  not  required  to 
keep  records  relating  to  exempt  activity. 
Records  must  include  information 
reasonably  available  to  identify  the 
specific  source  of  each  ingredient  that 
was  used  to  make  every  lot  of  finished 
product.  Required  times  for  record- 
retention  would  be  1  year  for 
perishables  destined  for  final 
consumption  in  their  perishable  state, 
and  2  years  for  all  other  foods  or  food 
packaging.  Upon  a  written  request, 
records  must  be  made  available  to  FDA 
in  4  hours,  if  the  request  is  made  during 
the  normal  bxisiness  hours  of  8  a.m.  to 
6  p.m..  or  8  hoiu^  otherwise. 

3.  Require  all  elements  of  option  2, 
except  exclude  persons  that 
manufacture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
outer  food  packaging. 

4.  Require  all  components  of  option  3 
but  do  not  require  persons  that  are 
required  to  establish  and  maintain 
records  on  food  to  establish  and 
maintain  records  on  the  food's  outer 
packaging. 

5.  Require  all  components  of  option  4, 
but  change  the  required  time  for 
responding  to  an  FDA  records  request  to 
24  hours. 

6.  Require  cdl  components  of  option  4, 
but  exempt  intrastate  businesses. 

7.  Require  all  components  of  opticm  4, 
but  exempt  persons  who  operate  farms, 
and  persons  who  operate  restaurants, 
who  also  perform  a  covered  activity. 

8.  Require  all  components  of  option  4, 
but  change  the  record  retention 
requirement  to  1  year  for  all  products. 

9.  Require  all  components  of  option  4, 
but  change  the  record  retention 
requirement  to  2  years  for  all  products. 

10.  The  proposed  rule.  Require  aU 
components  of  option  4,  but  only  cover 
foreign  facilities  also  covered  by  the 
proposed  registration  regiilation 
published  at  68  FR  5377  (February  3, 
2003). 

11.  Require  all  components  of  option 
4,  but  only  cover  foreign  facilities  that 


are  the  final  holder  of  the  product  before 
export  to  the  United  States. 

12.  Reqiiire  all  components  of  option 
4  but  cover  only  domestic  persons. 

13.  Require  all  components  of  option 
4,  but  the  required  Information  would 
include  the  records  necessary  for 
facilities  to  be  able  to  link  specific  raw 
ingredients  to  specific  outgoing  finished 
products  for  all  raw  ingredients  and  all 
products.  This  option  is  to  analyze  the 
costs  and  benefits  of  reqiiiring  records 
that  link  specific  raw  ingredients  to 
specific  finished  products,  including 
ingredients  from  diffraent  soiut:es  that 
are  aurently  commmgled  before  being 
incorporated  into  finished  products. 

In  order  to  clearly  identify  the 
marginal  cost  of  each  provision 
specified  in  the  codified,  most  options 
represent  only  one  modification  of  a 
provision  in  another  option.  Option  4  is 
appropriate  to  use  for  comparison  with 
the  other  options,  since  it  differs  by  only 
one  provision  from  almost  all  other 
options  considered.  As  the  Analysis  of 
Economic  Impact  section  will  reflect, 
FDA  has  examined  the  economic 
implications  of  this  proposed  rule  by 
analyzing  several  regulatory  options  that 
address  the  need  for  the  recordkeeping 
regulation.  FDA  is  proposing  option  10. 
FDA  believes  that  this  option  would 
require  creation  and  maintenance  of  the 
records  needed  to  address  credible 
threats  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals  while  providing  adequate 
flexibility  and  minimizing  industry 
burden.  FDA  requests  conmients  on 
other  viable  options  not  considered  by 
this  analysis.  Note  that  additional 
options  designed  to  lower  the  regulatory 
burden  on  small  businesses  are 
considered  in  the  initial  regulatory 
flexibility  analysis  below. 

Cost  assumptions:  The  total  cost  of 
each  of  these  options  wiU  depend  on  the 
number  of  facilities  affected  and  the 
extra  burden  these  options  place  on 
facilities.  For  all  options,  FDA  would 
cmly  specify  the  ii^ormation  a  covered 


entity  must  keep,  but  not  specify  the 
form  or  type  of  system  in  which  those 
records  must  be  maintained;  we  expect 
that  for  all  options,  if  possible,  firms 
will  choose  to  collect  the  additional 
information  not  currently  included  in 
their  existing  records.  Furthermore, 
FDA  assumes  that  firms  will  choose  to 
comply  with  any  new  requirements  by 
modifying  shipping  or  purchase  records 
such  as  Bills  of  Lading,  Invoices,  or 
Piut:hase  Orders.  In  its  cost 
computations,  FDA  does  not  take  into 
account  other  Federal,  State,  or  local 
regulations  that  require  similar 
recordkeeping  practices  for  small 
sectors  of  the  food  economy  (e.g.*,  "the 
BSE  rule",  §  589.2000)  because  of  the 
relatively  lai^e  amoiuit  of  uncertainty  in 
our  knowledge  of  existing  State  and 
local  recordkeeping  requirements,  and 
because  the  effect  on  the  cost 
computations  from  their  inclusion  is 
likely  to  be  very  small.  For  this  reason 
the  analysis  does  not  distinguish  among 
entities  that  may  be  covered  by  the 
recordkeeping  requirements  in  "the  BSE 
rule"  which  may  result  in  a  small 
overstatement  of  the  costs  of  the 
proposed  rule.  The  following  discussion 
of  facility  counts  and  per  fadlity  costs 
is  not  tied  to  any  specific  option,  but 
describes  the  data  and  assumptions  we 
use  to  analyze  the  cost  of  each  option. 

Number  of  facilities  and  number  of 
firms  affected:  FDA  assumes  that  for  the 
options  that  do  not  consider 
exemptions,  apprc^cimately  1,230,000 
facilities  owned  by  approximately 
960,000  firms  would  be  covered.  This 
nimiber  includes  domestic  facilities  that 
manufactiu«,  process,  transport, 
distribute,  pack,  receive,  hold,  or  import 
food  or  food  packaging,  and  foreign 
facilities  performing  any  of  these 
activities  on  food  or  food  packaging 
destined  for  consumption  or  use  in  the 
United  States.  Table  1  contains  a 
summary  and  breakdown  of  this 
estimate.  * 


Table  1.— Affected  Facility  and  Firm  Details 


Type 


Facility  Estimate 


Facility  to  Rrm 
Adjust.  Factor 


Firm  Estimate 


North  American  Industry  Classification 
System  (NAICS)  Codes  if  Applicabte ' 


Domestic 


Manufacturers 

43,376 

* 

1.17 

36,948 

3111-3119,3121 

Wholesaters/Warehouses 

95,745 

1.24 

76,952 

4224,  4225,  4228,  49312,  49313 

Packa 

ging^ 

73,813 

1.07 

69,266 

32221,  32222,  326111,  326112,  326130, 
326140,  326150,  326160,  3272, 
331315,  331316,  332431,  332439, 
42261,  323110,  323111,  323112, 
323113,323114,323115 

' 
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Table  1.— Affected  Faciuty  and  Firm  Details— Continued 


Type 

Facility  Estimate 

Facility  to  Finn 
Adjust.  Factor 

Firm  Estimate 

North  American  Industry  Classification 
System  (NAICS)  Codes  if  Applicable 

Transporters/Packers 

16,773 

1.11 

15,171 

481112,  481212.  483111,  483113, 
483211.  4841,  48422,  48423,  488320, 
488510,  488991 

Retail  Grocery  and  Specially  Food 

207,657 

1.35 

153,277 

44511,  445220,  445230,  44529,  445310, 
446191, 

Convenience  Stores 

128.985 

1.87 

68,866 

44512,447110 

Mixed-Type  Facilities  that  Have 
Farms 

30.497 

1.25 

24,397 

— 

Importers 

5,036-32,768 

1.25 

4,029-26,214 

— 

Total  Domestic 

601,883-629,615 

448,905-471.090 

Foreign 

Final  Holders 

TTAZT 

1.25 

61,942 

Manufacturers 

125,450 

1.17 

106,858 

Other  Facility  Types 

457,836 

1.25 

366,269 

— 

Total  Foreign 

660.713 

535,068 

1 1ncludes  both  outer  packaging  and  food  contact  substances. 


Data  sources  for  the  number  of 
facilities  and  firms  affected:  Except  for 
the  firm-to-facility  adjustments 
explained  below,  the  unit  of  observation 
for  all  data  used  for  this  analysis  is  the 
number  of  establishments  performing  a 
particular  activity.  To  estimate  the 
number  of  establishments,  FDA  uses 
several  sources:  The  2000  Coimty 
Business  Patterns  (Rei  1)  and  the  1999 
Nonemployer  Statistics  from  the  U.S. 
Census  Bureau  (Ref.  2),  the  FDA  Field 
Accomplishments  and  Compliance 
Tracking  System  (FACTS),  the  FDA 
Operational  and  Administrative  System 
for  Import  Support  (OASIS),  and  the 
1997  National  Agricultural  Statistics 
Service  (NASS)  Survey  (Ref.  3).  All 
datasets  used  in  this  analysis  were  the 
latest  available  as  of  the  time  of  writing. 

The  Census  Biireau  creates  the  2000 
County  Business  Patterns  (CBP)  by 
analyzing  data  from  the  Business 
Register,  the  Census  Biu^au's  file  of  all 
known  single  and  multiestablishment 
companies  with  at  least  one  employee. 
Data  for  single-location  firms  are 
obtained  from  the  Economic  Censuses, 
the  Annual  Survey  of  Manufacturers, 
Current  Business  Surveys,  and 
administrative  records  from  the  U.S. 
Internal  Revenue  Service,  Social 
Security  Administration,  and  the 
Bureau  of  Labor  Statistics. 

Facilities  not  included  in  the  CBP  are 
counted  in  the  Nonemployer  Statistics, 
also  from  the  Census  Bureau. 
Nonemployer  businesses  are  companies 


with  no  paid  employees.  The  Census 
Bureau  primarily  obtains  data  about 
nonemployer  businesses  from  business 
income  tax  returns  filed  with  the 
Internal  Revenue  Service. 

The  FDA  FACTS  tracking  system  is  an 
online  database  designed  to  monitor 
compliance  related  information  for  each 
facility  that  is  regulated  by  FDA.  The 
database  contains  an  updated  fist  of 
regulated  facilities.  FACTS  and  the 
Census  Bureau  use  different  categories 
for  facilities,  making  a  direct 
comparison  of  FACTS  with  the  CBP  and 
Nonemployer  Statistics  difficult.  In  our 
estimates,  FACTS  facility  coimts  are  the 
primary  source  of  data  on  importers  and 
foreign  facifities,  and  interstate 
manufacturers,  wholesalers,  and 
warehouses. 

Manufacturing,  warehouses, 
wholesalers,  and  packaging  facilities: 
The  primary  source  for  the  total  (both 
intrastate  and  interstate)  number  of 
manufacturers,  warehouses, 
wholesalers,  and  packaging  facilities  is 
the  2000  CBP  and  1999  Nonemployer 
Statistics  for  the  NAICS  codes  identified 
in  table  1  of  this  docimient.  The  NAICS 
codes  identify  industry  groups  and 
subgroups.  Often  the  data  are  more 
aggregated  in  the  1999  Nonemployer 
Statistics  than  in  the  CBP;  when  the 
nonemployer  statistics  only  exist  for  an 
aggregated  NAICS  code,  we  adjust  the 
total  number  of  facilities  identified  in 
the  aggregated  nonemployer  category  by 
the  ratio  of  CBP  counts  in  the  relevant 


subcategory  and  aggregated  category. 
For  example,  the  1999  Nonemployer 
Statistics  identified  4,700  facilities 
under  code  4931,  but  does  not  break  the 
total  down  further.r'Our  adjustment 
changes  the  4,700  facifities  to  964  [4,700 
X  (1,461/7,123)]  facilities  in 
subcategories  49312  and  49313.  The 
sum  of  the  number  of  facilities  imder 
the  codes  49312  and  49313  in  the  CBP 
is  1,461,  and  7,123  is  the  number  of 
facifities  imder  the  aggregated  code 
4931  iji  the  CBP. 

The  term  "packaging"  described  by 
the  data  used  in  this  analysis  varies 
from  FDA's  interpretation  of 
"packaging"  in  section  306  of  the 
Bioterrorism  Act  because  it  is  broader 
and  includes  food  contact  substances, 
which  fall  within  the  act's  definition  of 
food.  In  this  economic  analysis,  we  use 
the  term  "manufacturer  and  distributor" 
of  outer  packaging  to  refer  to  all  persons 
who  manufacture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
"packaging"  as  that  term  is  used  in  the 
Bioterrorism  Act.  FDA  was  unable  to 
find  any  data  that  discriminated 
between  outer  packaging  manufacturers 
and  distributors  and  those  that 
manufacture  or  distribute  materials  that 
FDA  currentiy  regulates  as  food  contact 
substances,  including  plastic  beverage 
bottles  and  inner  cereal  box  liners.  "Hie 
data  used  for  the  analyses  include  the 
number  of  manufacturers  and 
distributors  of  the  following  types  of 
packaging:  Paperboard  containers,  paper 
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bags  and  treated  paper,  plastic  bags, 
botUes,  laminated  plastics  and  other 
plastic  materials,  polystyrene  and 
urethane  foam  products,  glass  products, 
and  metal  and  aluminum  can,  sheet, 
plate,  and  products.  Furthermore, 
printing  services  and  label  producers 
are  included  such  as  lithographic, 
gravxue,  flexographic,  screen,  digital, 
and  quick  printing  services. 

Transporters  and  packers:  Although 
the  CBP  and  Nonemployer  statistics 
distinguish  passenger  and  nonpassenger 
transport,  they  do  not  separately 
identify  estabUshments  engaged  in  the 
transport  of  food.  Based  on  a  comment 
received  through  our  preliminary 
outreach  activities,  FDA  assimies  that  20 
percent  of  the  specialized  freight 
transport  industry  is  engaged  in  food 
transport.  FDA  requests  comments  on 
this  assumption.  The  largest  category  in 
transport  and  packing  is  trucking. 

Mixed-type  facilities  that  engage  in 
farming:  Firms  engaged  in  covered 
activities  would  be  required  to  keep 
records  on  these  activities  as  discussed 
above,  even  if  those  firms  were  mixed- 
type  facifities  that  engage  in  farming. 
Covered  activities  conducted  on  mixed- 
type  facilities  that  engage  in  farming 


potentially  comprise  a  large  percentage 
of  the  activity  conducted  at  tiiese 
facifities.  For  example,  manufacturing 
or  processing  for  farms  includes 
canning,  freezing,  cooking, 
pasteurization,  homogenization, 
irradiation,  milling,  grinding,  chopping, 
slicing,  cutting,  coloring,  waxing, 
shelling  of  nuts,  peeling,  labeling,  and 
packaging.  Facifities  vnth  farms  wiU  be 
considered  mixed-type  facilities  if  they 
alter  the  general  state  of  the  commodity, 
use  any  ingredients  obtained  from 
another  source,  and  then  sell  or  transfer 
the  product  for  final  use  offsite. 

To  estimate  the  number  of  mixed-type 
facilities  that  engage  in  farming  that 
would  be  affected  by  this  rule,  FDA  uses 
tiie  1997  USDA  NASS  Census  of 
Agriculture  and  data  obtained  bova 
various  county  level  Cooperative 
Extension  Service  (CES)  offices.  The 
Census  of  Agriculture  provides  the  total 
number  of  farms  producing  specific 
conmiodities.  To  estimate  the  number  of 
farms  that  are  part  of  mixed-type 
facifities,  FDA  used  a  sample  of 
counties  with  information  from  their 
respective  CES  offices.  CES  offices  from 
Clay  Coimty,  Kansas;  Monterey, 
Sonoma,  Marin,  and  San  Diego  counties 


in  California;  Jackson  County, 
Wisconsin;  Gillespie  and  San  Saba 
counties  in  Texas;  Carol  Coimty, 
Maryland;  and  Berks  County, 
Pennsylvania  provide  data  on  the 
percentage  of  farms  producing  specific 
commodities  that  could  be  considered 
mixed-type  facilities  (Ref.  4).  Table  2 
presents  the  estimated  number  of 
mixed-type  facilities  that  engage  in 
farming  by  type  of  farm.  While  some  of 
the  facifities  described  in  table  2  may 
quaUfy  as  roadside  stands  for  some  of 
the  products  that  are  sold  from  these 
facilities  (and  woiild  not  be  subject  to 
recordkeeping  requirements  for  those 
products),  we  were  not  able  to 
distinguish  between  facifities  that 
would  qualify  as  roadside  stands  and 
mixed-type  facifities  that  engage  in 
farming.  The  numbers  of  mixed-type 
facifities  that  engage  in  farming  listed  in 
table  2  may  be  overstated  to  the  extent 
that  they  qualify  as  roadside  stands.  The 
estimated  total  is  30,497.  FDA  requests 
comments  on  the  methods  used  to 
estimate  the  numbers  of  mixed-type 
facilities  that  engage  in  fanning  and  for 
identifying  the  number  roadside  stand 
facilities. 


Table  2. — Mixed-Type  Facilities  that  Engage  in  Farming 


Commodity 

Total  No.  of 
Famrjs 

Percent  Mixed- 
Type 

No.  of  Mixed-Type 
Facilities  that  En- 
gage in  Farming 

Pig  Famis  (Feed  Mixing) 

46,353 

1.5% 

695 

Cattle  (Feed  Mixing) 

785,672 

1% 

7.857 

Poultry  (Feed  Mixing) 

36.944 

1% 

369 

Other  Animal  Production  (Feed  Mixing) 

110,580 

1% 

1,106 

Dairy 

86,022 

1.1% 

903 

Grain,  Rice,  and  Beans 

462,877 

1% 

4,629 

Apples 

10,872 

1.5% 

163 

Oranges 

9,321 

1.5% 

140 

Peaches 

14,459 

1.5% 

217 

Chenies 

8,423 

1.5% 

126 

Pears 

8,062 

1.5% 

121 

Other  Fmit 

29,413 

1.5% 

441 

Nuts 

14.500 

2% 

290 

Berries 

6,807 

1.5% 

102 

Grapes 

11,043 

10.5% 

1.160 

Olives 

1,363 

3.5% 

48 

Vegetables  and  Melons 

31,030 

0.5% 

155 

Organic  vegetables 

6,206 

50% 

3.103 

t 

• 

- 
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Table  2.— Mixed-Type  Facilities  that  Engage  in  Farming— Continued 

Commodity 

Total  No.  of 
Farms 

Percent  Mixed- 
Type 

No.  of  Mixed-Type 
Facilities  that  En- 
gage in  Farming 

Honey 

7.688 

50% 

3.844 

Syrup 

4,850 

100% 

4,850 

Herbs 

1,776 

10% 

178 

Total 

30,497 

Importers:  FDA  bases  the  number  of 
importers  on  a  database  collected  from 
shipment  records  that  list  all  companies 
that  were  listed  as  importers  or 
consignees  for  a  covered  product  in 
2001.  These  data  were  collected  through 
FDA's  OASIS  system,  which  is  an 
automated  system  for  processing  and 
meiking  admissibility  determinations  for 
shipments  of  FDA-regulated  products 
seeking  to  enter  U.S.  domestic 
commerce.  Many  of  these  facilities  are 
of  a  type  that  would  already  be  counted 
in  the  FDA  FACTS  or  CBP  (or 
nonemployer  statistics)  data.  In  order  to 
avoid  double  coimting,  FDA  assumes 
the  following:  (1)  Any  facility  that 
identifies  itself  through  its  name  as 
being  a  facility  type  covered  by  the  CBP 
will  already  be  coimted  in  the  CBP;  (2) 
any  facility  that  is  a  consignee  only  will 
already  be  counted  in  the  CBP  since  its 
main  business  is  not  simply  importing; 
(3)  any  facility  self-identified  as  an 
importer  only  is  not  in  the  CBP;  and  (4) 
all  other  facilities  will  be  considered  in 
an  uncertain  range  of  facilities  affected. 
Since  it  is  uncertain  whether  these 
facilities  would  already  be  coimted  in 
the  CBP,  we  will  use  a  uniform 
distribution  to  assign  a  probability  of 
double  counting  in  all  of  our  cost 
estimates.  For  example,  if  the  uniform 
distribution  generates  a  probability  of 
0.5,  then  we  will  assimie  that  half  of 
these  imclassified  facilities  are  already 
in  the  CBP.  A  imiform  distribution 
implies  that  any  probability  from  zero  to 
100  is  equally  likely.  FDA  requests 
comments  on  these  assumptions. 

Foreign  establishments:  FDA 
estimated  the  number  of  foreign 
manufacturing  establishments  that  will 
be  affected  by  the  regulation  trom  a 
count  of  foreign  manufacturers 
identified  in  the  OASIS  system.  We 
were  unable  to  find  reliable  data  on  the 
number  of  foreign  nonmanufacturing 
establishments  and  made  the  following 
assumptions  to  estimate  their  numbers: 
For  the  final  holders  of  the  article  before 
the  food  or  food  packaging  is  imported 
into  the  United  States,  we  assumed  the 
same  number  of  facilities  as  on  the 


domestic  side  of  the  importation 
process,  for  a  total  of  approximately 
77,000  foreign  final  holders.  For  other 
firm  types,  we  assumed  that  the  ratio  of 
foreign  to  domestic  facilities  of  other 
types  is  approximately  equal  to  the  ratio 
of  foreign  to  domestic  manufactiirers. 
We  also  assumed  that  the  facility  to  firm 
ratio  is  the  same  for  both  foreign  and 
domestic  establishments.  We  request 
comments  on  the  assumptions  used  to 
arrive  at  these  estimates,  as  well  as  on 
reliable  sources  of  data  that  would 
improve  these  estimates. 

Firm  adjustment:  Even  though 
recordkeeping  requirements  apply  to 
each  facility  within  a  firm,  some  of  the 
overall  burden  will  be  estimated  at  a 
firm  level  in  order  to  better  capture  the 
true  burden  of  the  regulation.  In  order 
to  estimate  the  number  of  firms  affected, 
we  used  the  1999  Statistics  of  U.S. 
Businesses,  also  from  the  U.S.  Census 
Biu-eau  (Ref.  5).  This  dataset  is  based  on 
the  CBP  and  Nonemployer  Statistics, 
but  calculates  both  the  nimiber  of 
establishments  and  the  number  of  firms 
for  each  NAICS  code.  The  Census 
Bureau  has  not  updated  this  dataset  for 
the  latest  2000  CBP.  so  we  use  the  1999 
ratio  of  establishments  to  firms  to  adjust 
the  2000  CBP  and  1999  nonemployer 
establishment  count  numbers  to  firm 
numbers. 

Costs  per  facility  or  per  firm:  Some 
costs  of  the  regulatory  options  apply  to 
firms,  while  other  costs  apply  to 
individual  facilities.  FDA  assiuies  that 
the  costs  to  facilities  are  the  same  for 
transfers  within  firms  as  for  transfers 
between  firms.  We  request  comments  on 
this  assumption.  Costs  fall  into  several 
broad  categories: 

Additional  record  information:  Any 
possible  new  regulation  may  require 
more  information  on  the  input,  output, 
or  source  ingredients  than  is  kept  in 
existing  food  focility  records.  A  limited 
amount  of  new  information  could  be 
accommodated  by  a  simple  redesign  of 
existing  records,  whereas  requiring 
more  new  information  may  require  a 
completely  new  design  and  collection. 
The  extreme  version  of  this  requirement 
is  explored  under  option  13:  requiring 


all  raw  ingredients  to  be  connected 
through  records  to  all  final  products 
would  cause  a  substantial  change  in 
recordkeeping  and  other  business 
practices  for  many  commingled 
commodities. 

Information  Collection  and 
Maintenance:  The  burden  of 
maintaining  extra  information  is  a  direct 
function  of  the  amount  of  information 
required  by  this  proposed  regulation 
that  is  not  normally  collected  by 
industry.  This  burden  estimate  will  be 
substantially  correlated  with  the 
redesign  burden  described  previously. 

Storage  time:  A  longer  storage  time 
may  place  more  of  a  burden  on  industry, 
but  will  also  increase  the  probability  of 
having  records  available  should  an 
outbreak  occur.  The  major  determinant 
of  the  impact  on  costs  of  storage  time 
requirements  is  whether  the  proposed 
storage  times  will  be  longer  than  normal 
industry  practices.  FDA  believes  that 
the  storage  times  proposed  in  option  2 
are  within  normal  industry  practices. 
Requiring  longer  retention  times  than 
those  proposed  in  option  2  for  records 
on  perishable  foods  might  impose  an 
additional  burden.  This  issue  is 
discussed  in  more  detail  below  and  in 
options  2,8,  and  9. 

Records  access  time:  As  in  storage 
time,  the  major  determinant  of  the 
impact  of  any  required  response  time  for 
records  access  is  what  firms  would 
reasonably  be  able  to  achieve  in  an 
emergency  situation  with  current 
business  practices. 

Data  sources  and  cost  estimates 
common  to  options: 

Labor  costs:  For  all  labor  costs,  FDA 
used  a  wage  rate  for  an  administrative 
worker  of  $25.10  from  the  Bureau  of 
Labor  Statistics  occupational  wage  rates 
for  the  year  2000  (Ref.  6),  doubled  to 
include  overhead  costs.  We  assume  that 
all  labor  for  all  options  is  by 
administrative  workers.  FDA  lacks  wage 
data  specific  to  each  of  the  foreign 
countries  that  export  to  the  United 
States,  so  we  used  the  wage  rate  for  an 
administrative  worker  in  the  United' 
States  for  the  foreign  wage  rate.  We 
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assume  that  the  natiire  of  the  worker 
and  the  worker's  wage  would  be  about 
the  same  in  foreign  countries  as  in  the 
United  States.  In  open  markets  where 
trade  takes  place,  real  wage  rates  tend  to 
be  equal  for  similar  work  and 
productivity  across  countries.  - 

Learning  costs:  Foreign  and  domestic 
facilities  will  incur  administrative  costs 
in  order  to  learn  how  to  comply  with 
any  new  regulation.  Becaxise  most  of  the 
facilities  covered  by  the  proposed 
registration  rule  woidd  be  covered  by 
this  proposed  rule,  the  administrative 
costs  will  be  shared  between  the 
registration  and  recordkeeping  rules. 
Those  establishments  covered  by  both 
regidations  will  probably  search  for 
information  on  both  regulations  at  the 
same  time  and  find  information  in  the 
same  places.  Therefore,  the  learning  cost 
estimates  presented  here  probably 
overestimate  the  costs  actually  incurred 
by  firms  covered  by  both  rules  since 
there  is  the  potential  for  double 
counting.  The  potential  for  double 
coujiting  occurs  in  estimates  of  costs  for 
firms  covered  by  both  rules.  These 
include  domestic  manufacturers, 
wholesalers,  warehouses,  mixed-type 
facilities  that  engage  in  farming,  foreign 
final  holders,  foreign  manufacturers, 
and  importers  in  any  of  these  categories. 

Facilities  will  become  aware  of  these 
requirements  through  normal  business 
activities:  Reading  trade  press,  reading 
industry  news,  FDA  outreach,  or 
conversation  with  other  business 
operators.  Because  facility  operators  or 
owners  must  be  aware  of  the 
requirement  to  change  their  activity,  we 
assume  that  becoming  aware  of  the 
regulations  will  occur  as  part  of  normal 
business  practice  and  so  have  no 
economic  costs  for  the  facility.  There 
may  be  costs  inciured,  however,  by  FDA 
or  trade  organizations  to  imdertake  the 
outreach. 

Once  the  owner  or  operator  of  the 
facility  becomes  aware  of  the 
regidations,  he  or  she  will  need  to 
research  the  requirements  of  the 
regulation,  which  will  require  searching 
for  a  copy  of  the  requirements  and 
reading  and  imderstanding  them. 
Owners  or  operators  may  search  for  a 
copy  of  these  requirements  on  the 
Internet  or  at  a  library.  FDA  received 
comments  indicating  that  many 
businesses  might  not  have  access  to  the 
Internet.  Searching  costs  will  be  higher 
for  facilities  that  do  not  have  access  to 
the  Internet  and  have  to  write  to  FDA  or 
find  other  soiut:es  of  information.  In  the 
United  States,  59.1  percent  of  the 
popiUation  accessed  the  Internet  at  least 
once  in  the  3  months  prior  to  being 
surveyed  (Ref.  7).  A  Small  Business 
AdmiJaistration  (SBA)  report  cites  two 


studies  that  report  40  and  47  percent  of 
small  businesses  had  Internet  access  in 
1998  (Ref.  8).  An  updated  report  from 
Ehinn  and  Bradstreet  in  2002  reports 
that  71  percent  of  smaU  businesses  have 
Internet  access  (Ref.  9).  Therefore,  FDA 
assiunes  that  71  percent  of  domestic 
facilities  will  search  for  the 
requirements  for  both  regulations 
electronically.  FDA  estimates  it  will 
take  domestic  facilities  with  Internet 
access  1  hour  to  search  for  the 
requirements,  and  domestic  facilities 
without  Internet  access  2  hours  to 
search  for  the  requirem^its.  FDA 
requests  comments  on  these 
assumptions. 

FDA  expects  foreign  establishments  to 
go  through  the  same  searching,  reading, 
and  comprehending  steps  as  domestic 
establishments.  Costs  for  searching, 
reading,  and  comprehending  the 
regiUation  requirements  will  be  higher 
for  some  foreign  establishments  than  for 
domestic  establishments  due  to  distance 
and  language  differences.  Costs  for 
searching,  reading,  and  comprehending 
for  some  foreign  establishments  may  be 
so  high  that,  rather  than  become 
informed  about  the  requirements  before 
shipping,  they  learn  about  the 
requirements  after  shipments  to  the 
United  States  have  been  made.  Costs  for 
searching,  reading,  and  comprehending 
for  foreign  facilities  will  vary  depending 
on:  (1)  Whether  the  worker  researching 
the  regulatory  requirements  or  the 
person  who  manufactures,  processes, 
packs,  transports,  distributes,  receives, 
holds,  or  imports  food  or  food  packaging 
can  read  and  write  in  English;  and  (2) 
the  level  of  Internet  access  available  in 
exporting  countries. 

The  percent  of  foreign  facilities  with 
Internet  access  will  be  lower  than  in  the 
United  States.  Although  71  percent  of 
the  small  businesses  in  the  United 
States  have  Internet  access,  only  3 
percent  of  the  population  of  China,  the 
coimtry  that  has  the  largest  mmaber  of 
manufactiuers  that  export  to  the  United 
States,  has  access  to  the  Internet  (Ref.  7). 
To  get  an  idea  of  how  many  facilities 
that  export  to  the  United  States  have 
access  to  the  Internet,  FDA  looked  at 
Internet  access  for  the  26  countries  that 
represent  80  percent  of  the 
manufacturers  that  export  to  the  United 
States  (OASIS)  and  the  percent  of  the 
population  that  has  access  to  the 
Internet  worldwide  for  the  remaining  20 
percent.  A  weighted  average  of  these  26 
countries  by  the  niunber  of 
manufactm^rs  suggests  that  26  percent 
of  the  population  that  exports  to  the 
United  States  has  Internet  access. 
Because  businesses  are  more  likely  to 
have  Internet  access  than  individuals, 
FDA  adjiists  the  percent  of  the 


populations  of  other  countries  with 
Internet  access  upward  by  the  percent 
difference  in  Internet  access  between 
individuals  and  small  businesses  in  the 
United  States.  Seventy  one  percent  of 
small  businesses  in  the  United  States 
have  Internet  access  versus  59  percent 
of  the  population,  or  the  percent  of 
businesses  with  Internet  access 
represents  a  20  percent  increase  over  the 
population.  Applying  this  adjustment  to 
Internet  access  in  foreign  countries 
increases  the  percent  of  businesses  with 
Internet  access  from  26  percent  to  31 
percent.  FDA  therefore  assumes  that  31 
percent  of  foreign  manufacturers  would 
be  able  to  research  the  new 
requirements  electronically.  Regardless 
of  whether  the  cost  of  obtaining  Internet 
access  is  borne  by  the  facility,  or  by  a 
third  party,  for  ease  of  computation  FDA 
estimates  the  cost  per  facility.  FDA 
expects  that,  due  to  the  overall  lower 
level  of  Internet  access  in  foreign 
countries,  it  will  be  more  difficult  for 
foreign  facilities  without  Internet  access 
at  their  place  of  business  than  it  will  be 
for  domestic  facilities  to  access  the 
Internet  elsewhere.  FDA  assumes  it 
would  take  foreign  facility  operators 
that  do  not  have  access  to  the  Internet 
5  additional  hours  to  search  for  the 
recordkeeping  requirements.  FDA 
requests  comments  on  these 
assumptions. 

In  addition  to  search  costs,  there  are 
costs  for  reading  and  comprehending 
the  regulation  requirements.  Reading 
costs  depend  on  the  length  of  the 
doctunent  that  describes  the 
requirements  and  the  reading  speed  of  ' 
the  user.  Costs  for  comprehending  the 
regulation  requirements  are  linked  to 
the  reading  speed  of  the  user.  For 
purposes  of  simplicity  FDA  assiunes 
that,  on  average,  the  user  comprehends 
the  requirements  described  in  the 
regulation  after  one  reading.  FDA 
requests  comments  on  this  assiunption. 

The  online  speed-reading  training 
com^e,  TurboRead  Speed  Reading  (Ref. 
10),  estimates  that  the  average  reading 
speeds  for  the  vast  majority  of  the 
worlds'  readers  is  between  200  and  250 
words  per  minute.  Dividing  the 
approximate  length  of  the  current 
proposal  (approximately  44,450  words) 
by  an  average  speed  of  225  words  per 
minute  yields  an  estimate  of  the  time 
required  to  read  the  regulation  of  about 
3  hours  and  18  minutes.  Because  the 
length  of  the  document  may  change  and 
the  approximate  nature  of  the 
calculation,  FDA  rounds  up  to  the 
nearest  half-hour  to  3  1/2  hours  for  the 
time  required  for  reading  and 
comprehending  the  requirements  of  this 
rule  for  all  English  reading  users.  FDA 
requests  comments  on  this  assiunption. 
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Users  who  have  limited  ability  to  read 
English  may  take  longer  to  read  and 
comprehend  the  requirements. 
Comments  suggest  that  many  foreign 
manufacturers  are  limited  in  their 
ability  to  read  and  write  English. 
Estimates  of  the  niunber  of  people 
outside  of  countries  where  English  is 
the  primary  language  who  are  able  to 
speak  English  fluently  vary  widely, 
ranging  from  300  million  to  750  million 
(Ref.  11).  To  estimate  the  niunber  of 
English  speakers  outside  of  the  United 
States,  FDA  adds  the  number  of  English  - 
speakers  in  coimtries  where  English  is 
the  primary  language,  excluding  the 
United  States  (151  million),  the  nimiber 
of  English  speakers  in  countries  where 
English  is  a  secondary  language  (300 


million),  and  the  midpoint  (525  million) 
of  the  range  of  the  estimate  of  the 
number  of  speakers  of  English  as  a 
foreign  language.  FDA  then  divides  this 
total  number  of  English  speakers  by  5.9 
billion — the  world  population  minus 
the  U.S.  population  (Ref.  11)  to 
tentatively  conclude  that  16  percent  of 
foreign  manufacturers  read  and  write 
English  well  enough  to  research  the 
recordkeeping  requirement  directly. 
FDA  requests  comments  on  this 
calculation.  Facilities  without  the 
capacity  to  read  and  write  English 
would  have  to  hire  a  translator  to  aid 
them  in  comprehending  the  regidatory 
requirements.  Alternatively,  trade 
groups,  distributors,  or  the  government 
may  provide  translation  services. 

Table  3.— Learning  Costs 


Regardless  of  whether  the  translation  is 
paid  for  directly  by  the  registrant  or  a 
third  party,  for  ease  of  computation  we 
assume  there  is  a  cost  for  translation  for 
84  percent  of  foreign  facilities.  FDA 
assiunes  it  would  take  foreign  facility 
operators  who  do  not  understand 
English  5  additional  hours  to  read  and 
comprehend  the  recordkeeping 
requirements.  FDA  requests  conmients 
on  these  assumptions. 

Table  3  summarizes  these  cost 
estimates^  which  do  not  differ  across 
any  of  the  options  that  do  not  grant 
exemptions.  These  include  costs  for 
searching,  reading,  and  comprehending 
the  requirements  of  the  rule  for  English 
and  non-English  speaking  users,  and  for 
users  with  and  without  Internet  access. 
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Firm  Count 


Cost  (at  lat>or  rate 
of  $25.10) 


Average 

Learning 

Costs  per  Firm 


Domestic 


Manufacturers 

43,376 

$5,215,000 

$120 

Wholesalers/Warehouses 

95.745 

$11,511,000 

$120 

Packaging  1 

73.813 

$8,875,000 

$120 

Transporter/Packer 

16,773 

$2,017,000 

$120 

Retail  Grocery  and  Specialty  Food 

207,657 

$24,966,000 

$120 

Convenience  Stores 

128,985 

$15,508,000 

$120 

Mixed-Type  Facilities  ttiat  Engage  in  Farming 

30.497 

$3,667,000 

$120 

Importer 

5,036 

$605,000 

$120 

Total  Domestk: 

601,883 

$72,364,000 

$120 

Foreign 

Final  Hokters 

77.427 

$23,613,000 

$305 

Manufacturers 

125.450 

$38,258,000 

$305 

Ottier  Facility  Types                                                         "C 

457,836 

$139,624,000 

$305 

Total  Foreign 

660,713 

$201,495,000 

$305 

^  Includes  both  outer  packaging  material  and  food  contact  substances. 


New  and  closing  facilities:  In  futxue 
years  new  businesses  will  open  and 
existing  businesses  will  close.  Since  the 
total  number  of  firms  in  the  food 
industry  remains  stable  from  year  to 
year,  we  assiune  that  the  rate  at  which 
new  firms  enter  the  industry  is  the  same 
as  the  rate  at  which  existing  firms  leave 
the  industry.  The  Small  Business 
Administration  estimates  that  in  2000 
approximately  10  percent  of  all 
businesses  were  new  businesses  and  10 
percent  of  all  businesses  closed  (Ref. 


31).  FDA  estimates  that  new  businesses 
will  also  have  to  incur  learning  costs. 

New  information  collection  costs: 
These  costs  include  the  burden  of 
redesigning  records  to  accommodate 
new  information  specified  in  possible 
options,  and  the  biu-den  of  collecting 
and  maintaining  that  new  information 
within  the  recordkeeping  system. 

Records  redesign:  In  order  to  estimate 
the  cost  of  adding  additional 
information  to  a  firm's  records,  we  used 
the  Label  Cost  Model  developed  for 
FDA  by  RTI  hitemaUonal  (Ref.  13).  We 


modified  this  model  to  estimate  the 
graphic  design  and  printing  cost  for 
adding  information  onto  existing 
records  such  as  Bills  of  Lading, 
Invoices,  and  Purchase  Orders.  We  also 
used  the  model  to  estimate  the  cost  of 
designing  an  entirely  new  input-to- 
output  ingredient  record  for  part  of 
option  13. 

Based  on  a  sample  of  bills  of  lading 
collected  through  FDA's  early  outreach 
efforts  and  through  the  Web  sites  of 
companies  and  trade  associations,  FDA 
assiimes  that  firms  already  collect  most 


of  the  information  necessary  to  comply 
with  options  2-12.  Bills  of  lading, 
purchase  orders,  or  invoices  tjrpically 
have  the  full  address  of  all  parties,  the 
transaction  date,  and  descriptions  of  the 
relevant  food  articles.  Based  on  the 
samples,  FDA  assiunes  that  firms  will 
have  to  add  a  limited  amount  of  new 
information  to  their  standard 
documents.  This  new  information 
principally  depends  on  how  the  precise 
definition  of  "description  of  the  food 
article"  developed  in  these  regulations 
differs  from  that  commonly  used  by 
industry  under  its  current 
recordkeeping  practices.  In  some  of  the 
sample  bills  of  lading  the  description  of 
the  food  article  being  transported  did 
not  have  the  precision  required  under 
these  proposed  regulations.  In  addition, 
some  bills  of  lading  did  not  have  a 
design  that  would  allow  for  the 
identification  of  other  entities  in 
custody,  or  control  of  the  transported 
food  articles,  or  an  official  spot  to  record 
the  mode  of  transportation. 

The  FDA  Labeling  Cost  Model  was 
designed  to  estimate  the  costs  of 
designing  and  printing  new  food  labels, 
but  many  of  the  design  issues  should  be 
similar  when  designing  and  printing  a 
new  food  product  record.  For  example, 
botha  label  and  a  document  designer 
must  make  similar  decisions  regarding 
wording  and  spacing,  and  both  activities 
should  include  administrative  activity, 
graphic  design,  and  printing.  The  model 
also  includes  cost  categories,  such  as 
analytical  testing  and  focus  groups  that 
we  do  not  use,  since  they  are  not 
relevant  for  document  redesign.  FDA 
does  acknowledge  that  these  estimates 
are  only  approximations;  we  believe  the 
values  this  model  generates  are 
reasonable,  and  request  comments  on  all 
assumptions.  For  the  purposes  of  the 
analysis  of  options  2-12,  FDA  assumes 
a  limited  information,  one-color 
redesign  of  a  paper  document.  For  the 
purposes  of  option  13,  FDA  assumes  an 
additional  full  design  of  a  new  paper 
document. 

The  model  also  includes  an  estimate 
of  central  tendency,  and  a  low  and  a 
high  estimate  for  each  cost  category 
included  in  the  document  redesign  cost. 
For  each  component  of  cost  in  this 
model,  FDA's  contractor,  RTI 
International,  received  a  range  of 
estimates  from  food  companies.  The 
lowest  of  these  estimates  is  considered 
the  limit  of  the  low  range,  and  the 
highest  of  the  estimates  is  considered 
the  limit  of  the  high  range.  The  low  and 
high  range  of  total  cost  is  calculated  by 
adding  together  all  of  the  low  and  high 
range  estimates  of  each  component  cost, 
so  the  low  and  high  range  estimates  of 
this  model  are  unlikely.  The  estimated 


cost  of  a  limited  information  redesign  in 
year  1  is  $1,309,  with  an  uncertainty 
range  of  between  $897  and  $2,299.  The 
estimated  cost  of  a  full  information 
redesign  in  year  1  is  $6,193,  with  an 
uncertainty  range  of  between  $4,653  and 
$11,198.  The  label  cost  model  estimates 
an  approximately  10  percent  efficiency 
savings  in  redesign  costs  incurred  by 
vei^  small  firms  in  year  2. 

llie  cost  of  redesigning  product 
records  will  not  be  borne  by  all  firms. 
For  each  step  in  the  chain  of  custody, 
copies  of  the  same  bills  of  lading  or 
invoices  probably  will  be  used  for 
records  of  the  immediate  previous 
source,  records  of  the  inmiediate 
subsequent  recipient,  and  transportation 
records.  Consider  the  following  example 
of  a  long  chain  of  custody  for  a  food 
product:  (1)  Fanner,  (2)  transporter,  (3) 
bulk  collection  (e.g.  grain  silo),  (4) 
transporter,  (5)  processor,  (6) 
transporter,  (7)  warehouse,  (8) 
transporter,  and  (9)  retailer.  The  niunber 
of  entities  in  this  series  is  clearly 
limited  by  the  total  number  of 
transporters  in  the  country,  so  FDA 
assumes  that  all  transporting  firms  have 
to  redesign  their  records.  This  supply 
chain  should  generate  four  sets  of  bills 
of  lading  and  four  sets  of  invoices  for  all 
products.  Similarly,  a  six-step  supply 
chain  should  generate  three  separate 
sets  of  records.  Since  fanners  are 
exempt  under  this  proposed  regulation, 
the  number  of  records  possibly 
containing  new  information  is  roughly 
equal  to  the  number  of  facilities  in  the 
supply  chain,  but  FDA  assumes  a 
substantial  number  of  nontransporters 
will  depend  on  storing  only  the 
redesigned  bill  of  lading  to  comply  with 
the  regiUation.  Assuming  an  equal 
probability  of  a  firm  using  the  bill  of 
lading  or  redesigning  its  own 
documents,  FDA  assumes  that  half  of 
the  nontransporting  firms  will  incur 
redesign  costs. 

We  modify  this  estimate  for 
convenience  stores.  Individual 
convenience  stores  have  a  small  sales 
volume  and — according  to  a  comment 
received  during  FDA's  early  outreach 
efforts — only  11.4  percent  of  their 
average  total  sales  are  for  food  products. 
In  addition,  the  majority  of  convenience 
stores  are  locally  owned  franchises  of 
large  corporations,  and  these  stores  may 
have  access  to  the  parent  corporation  to 
assist  in  redesign.  FDA  therefore 
assumes  that  90  percent  of  convenience 
stores  will  rely  on  other  parties  for 
records  redesign.  The  total  costs  for 
other  firm  types  may  also  be  an 
overestimate;  FDA  expects  that  trade 
groups  may  assist  in  die  needed 
redesign  of  existing  records,  further 
lowering  the  burden,  but  we  do  not 


estimate  the  cost  savings  for  this 

activity. 

In  addition,  we  make  a  further 
adjustment  for  foreign  facilities: 
According  to  comments  received,  firms 
exporting  from  the  European  Union 
(EU)  are  already  subject  to  similar 
recordkeeping  requirements  under  EU 
regulation  178/2002.  Article  18: 

Traceability  of  the  EU  regulation  states: 
*  *   * 

(1)  The  traceability  of  food,  feed,  food- 
producing  animals,  and  any  other 
substance  intended  to  be,  or  expected  to 
be.  incorporated  into  a  food  or  feed  shall 
be  established  at  all  stages  of 
production,  processing  and  distribution. 

(2)  Food  and  feed  business  operators 
shall  be  able  to  identify  any  person  from 
whom  they  have  been  supplied  with  a 
food,  a  feed,  a  food-producing  animal, 
or  any  substance  intended  to  be,  or 
expected  to  be,  incorporated  into  a  food 
or  feed.  To  this  end,  such  operators 
shall  have  in  place  systems  and 
procedures,  which  allow  for  this 
information  to  be  made  available  to  the 
competent  authorities  on  demand. 

(3  J  Food  and  feed  business  operators 
shall  have  in  place  systems  and 
procedures  to  identify  the  other 
businesses  to  which  their  products  have 
been  supplied.  This  information  shall  be 
made  avsdlable  to  the  comp>etent 
authorities  on  demand  *  *  *. 
(Ref.  14). 

Because  of  these  regulations,  FDA 
assumes  that  the  firms  from  EU  member 
states  (31.9  percent  of  all  foreign  firms 
that  export  to  the  United  States)  will 
already  be  subject  to  recordkeeping 
requirements  similar  to  the 
requirements  of  this  proposed  rule. 
Therefore  these  foreign  firms  would  not 
have  to  redesign  their  records  and 
would  not  incur  a  redesign  burden. 

Additional  records  maintenance:  FDA 
expects  that  personnel  at  most  facilities 
will  incur  a  burden  in  order  to  collect 
and  maintain  a  limited  amount  of 
additional  information.  However,  as  in 
the  redesign  section  previously 
discussed  in  this  document.  FDA 
assumes  that  one  set  of  records  can 
serve  as  source,  transportation,  and 
recipient  records,  so  the  estimated 
burden  of  collecting  and  maintaining  • 
the  additional  information  will  be 
shared  among  more  than  one  facility. 

FDA  does  not  have  a  direct  estimate 
of  this  recordkeeping  burden;  we  rely  on 
a  previous  analysis  of  Juice  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  recordkeeping  (Ref.  15) 
because  that  analysis  also  dealt  with  the 
costs  of  additional  recordkeeping.  In 
that  analysis  an  estimate  of  3  minutes 
per  hour  is  made  of  the  burden  that 
would  be  incurred  by  some  food 
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processing  facilities  for  the  additional 
monitoring  of  critical  control  points  and 
keeping  HACCP  system  records  that 
would  be  required.  In  this  proposed  rule 
the  additional  monitoring  activities 
required  would  be  negligible  since 
records  will  likely  only  need  to  be 
modified.  Furthermore,  compared  to  the 
Juice  HACCP  requirements,  there  would 
be  less  addition^  information  that 
would  need  to  be  maintained  in  this 
proposed  rule.  If  the  weekly  burden  for 
additional  monitoring  and 
recordkeeping  required  for  Juice  HACCP 
compliance  is  120  minutes  (assuming  3 
minutes  per  hour  of  additional 
monitoring  and  recordkeeping  for  8 
hours  a  day  and  5  days  a  week]  a  burden 
estimate  of  about  6  minutes  per  day  or 
30  minutes  per  week  seems  reasonable 
for  this  proposed  rule.  We  request 
comments  on  this  assumption.  FDA 
treats  foreign  facilities  already  subject  to 
a  similar  recordkeeping  regulation  as 
already  in  compliance,  and  assumes  that 
the  burden  of  additional  records 
maintenance  will  be  shared  among  an 
average  of  two  covered  entities, 
including  transporters,  for  an  average  of 
15  minutes  per  week  per  facility  or  13 
hours  per  year  per  facility. 

Grocery  stores,  convenience  stores, 
and  packaging  producers  and 
distributors  may  have  different 
additional  records  maintenance 
burdens.  Since,  imder  the  proposed 
rule,  grocery  stores  only  have  to 
maintain  immediate  previous  source 
records,  their  additional  burden  may  be 
lower  but  they  also  receive  many 
shipment  records  they  would  need  to 
maintain.  In  a  comment  FDA  received 
during  our  early  outreach  efforts,  a  large 
retail  grocery  chain  estimated  that  they 
received  approximately  300  purchase 
orders  per  store  per  year,  or 
approximately  6  purchase  orders  per 
week  per  store.  A  purchase  order  could 
contain  many  invoices  and  may  be  more 
of  a  burden  to  maintain,  so  FDA 
considers  the  estimated  additional 
burden  of  15  minutes  per  week 
reasonable  for  grocery  stores.  We 
request  comments  on  the  assiunptions 
used  to  derive  this  estimate. 

Convenience  stores  have  a  lower 
records  maintenance  biu'den  than 
grocery  stores.  According  to  comments 
received  during  our  early  outreach 
efforts,  approximately  50-70  percent  of 
grocery  store  stock  keeping  units  (SKUs) 
are  food  products,  while  only  11.4 
percent  of  the  sales  of  convenience 
stores  are  from  food  products.  SKUs  and 
sales  are  not  equivalent  measures  of 
size,  but  this  comparison  is  a  reasonable 
basis  to  lower  the  estimated  additional 
biuden  for  convenience  stores  relative 
to  grocery  stores.  Dividing  the  grocery 


store  burden  by  the  ratio  of  the  percent 
of  food  sales  for  convenience  stores  and 
grocery  stores  (assumed  to  be  60 
percent,  or  an  average  between  50 
percent  and  70  percent  of  SKU  totals) 
yields  an  additional  records 
maintenance  burden  of  approximately 
2.5  hours  per  year  for  convenience 
stores.  We  request  comments  on  the 
assimiptions  used  to  derive  this 
estimate. 

Finally,  the  data  sources  do  not 
distinguish  between  facilities  that 
produce  packaging  for  food  and 
packaging  for  other  products.  Although 
we  assume  that  all  packaging  facilities 
potentially  could  be  producing  or 
handling  food  packaging,  not  all  of  their 
output  would  be  dedicated  in  this  way. 
We  assume  that,  for  the  average 
packaging  facility,  50  percent  of  the 
output  is  for  food  packaging  and  that  an 
information  collection  burden  of  50 
percent  would  be  required  of  packaging 
facilities.  We  request  comments  on  this 
assumption. 

Storage  costs:  Although  FDA  does  not 
believe  the  marginal  burden  of  storing 
records  to  the  specified  times  in  any  of 
the  options  is  zero,  evidence  on  record 
storage  times  suggests  that  the  burden 
\voiUd  be  minimal.  Since  FDA  was 
unable  to  gather  any  evidence 
suggesting  the  size  of  this  extra  burden, 
however  small,  and  since  the  specified 
storage  time  requirement  in  these 
options  is  well  within  industry  norms, 
we  estimate  the  cost  for  extra  storage 
time  to  be  zero. 

Many  conunents  received  in  response 
to  FDA's  early  outreach  supported 
requirements  of  either  1  year  for 
perishable  products  or  2  years  for 
nonperishable  products,  stating  that  the 
maximum  allowable  2-year  requirement 
was  both  reasonable  and  necessary.  In 
addition,  a  survey  of  dietary  supplement 
manufactiuing  practices  conducted  by 
FDA's  contractor,  RTI  International, 
asked  a  representative  sample  of  dietary 
supplement  manufacturers  how  long 
they  kept  records  of  shipped  ingredients 
(Ref.  16).  The  facilities  had  a  choice  of 
two  response  types:  Keeping  records  a 
certain  amoimt  of  time  past  the  date  of 
expiration,  and  keeping  records  a 
certain  amoimt  of  thne  past  the 
manufacturing  date.  The  survey  did  not 
distinguish  between  perishable  and 
nonperishable  ingredients.  Because  of 
nonresponse  weighting,  stratification, 
and  deductive  disclosure  problems, 
FDA's  contractor,  RTI  International,  did 
not  report  confidence  intervals  for  these 
estimates,  but  the  mean  number  of  years 
that  firms  kept  data  records  was  2.31 
years  for  facilities  that  reported 
retention  from  the  date  of  the  expiration 
of  the  ingredient,  and  4.57  years  for 


facilities  that  reported  retention  irova 
the  date  of  product  manufacture.  The 
lowest  mean  response  from  any  facility 
category  was  1.94  years  from  the 
expiration  date  of  the  ingredient,  which 
is  still  probably  more  than  2  years  from 
the  delivery  date. 

Access  costs:  For  piirposes  of 
evaluating  the  marginal  cost  of  the 
record  access  time  provision,  FDA 
considered  two  possible  requirements: 
The  combination  of  4  hours  during 
normal  business  hours  and  8  hours  at 
other  times,  or  1-day  regardless  of  when 
the  request  was  made.  Accessing 
records  in  a  shorter  time  period  than 
what  industry  is  currently  capable  of 
will  impose  a  burden  on  firms  and 
facilities,  and  the  shorter  the  required 
response  time  the  larger  the  burden.  The 
cost  of  records  access  response  fall  into 
two  categories:  Costs  that  would  be 
incurred  only  in  the  event  that  FDA 
requests  records  under  this  authority, 
and  costs  that  would  be  incurred  to  plan 
for  records  access  and  to  change 
business  practices  to  allow  for  a  rapid 
response.  The  latter  costs  woidd  be 
inciured  regardless  of  whether  or  not 
FDA  ever  requested  records  under  this 
authority. 

For  the  first  cost,  FDA  expects  that  in 
the  event  of  a  records  request  under  this 
authority,  any  access  reqiurements  less 
than  the  current  average  access  time  of 
2-3  days  would  impose  a  burden  on 
businesses  involved  in  providing  those 
records.  All  other  things  equal,  a  4-hour 
or  8-hour  requirement  would  probably 
impose  a  greater  burden  than  the  1-day 
requirement.  However,  we  cannot 
quantify  the  probability  of  this  burden 
for  the  same  reason  as  the  lack  of 
quantification  in  the  benefits  section:  It 
is  impossible  to  predict  when  FDA  will 
have  to  invoke  this  authority  in 
response  to  an  adulterated  food  that 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  himians 
or  animals. 

For  the  second  cost,  FDA  assumes 
that  a  1-day  records  access  time 
requirement  is  approximately  the 
shortest  possible  response  time  that 
would  not  compel  some  firms  to  change 
their  business  practices.  The  costs  for  a 
1-day  records  access  requirement  are 
considered  in  option  5.  We  assume  that 
the  4-ho\ir  or  8-hour  response  time 
required  in  all  options  except  option  5 
is  more  likely  to  compel  business 
practice  changes  and  preemptive 
emergency  planning  than  is  the  1-day 
response  requirement.  A  1-day  response 
time  is  possible  with  the  types  of 
recordkeeping  systems  currently  in  use, 
including  automated  recordkeeping 
technology,  and  offsite  storage  and 
paper  retrieval.  While  the  average  access 
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time  for  FDA  traceback  investigations  is 
2-3  days,  we  believe  the  same 
information  could  be  provided  in  one 
day  with  the  types  of  recordkeeping 
systems  currently  in  use.  Therefore,  the 
differoice  between  the  cost  of  a  2-3  day 
response  time  and  a  1-day  response  time 
is  assumed  to  be  negligible.  However, 
the  shorter  access  time  requirements  of 
4  hours  or  8  hours  would  likely  impose 
a  new  burden  on  a  number  of  firms. 

FDA  assumes  that  regardless  of 
whether  or  not  the  firms  maintain 
records  electronically,  every  firm  woiUd 
probably  have  to  devise  a 
predetomined  compliance  strategy  to 
deal  with  the  situation  where  FDA 
requested  records  under  this  authority. 
Furthermore,  a  comprehensive  response 
plan  may  allow  firms  to  maintain  their 
current  business  practices,  such  as 
maintaining  paper  records  or 
maintaining  records  offsite,  and  still 
comply  widi  a  request,  so  it  may  be  the 
lowest  cost  solution.  Therefore,  as  a  first 
estimate  of  the  potential  impact  of  this 
proposed  rule,  FDA  assimies  a  biurden 
for  each  firm  of  devising  a  response  plan 
that  could  accommodate  a  4-hour  or  8- 
hour  access  time  for  an  FDA  record 
request.  Since  European  firms  are 
required  to  supply  their  tracing  records 
on  demand  to  the  appropriate 
authorities,  FDA  assumes  that  they 
already  have  in  place  a  plan  that  would 
accommodate  a  4-hour  or  8-hours 
records  required  response  time.  (Ref. 
14). 

In  the  analysis  of  previous 
regulations,  we  estimated  a  related 


Domestic 


planning  cost  for  food  firms.  In  the  juice 
HACCP  rule,  (Ref.  15),  we  estimated  a 
60-hour  labor  burden  per  firm  of 
developing  a  HACCP  plan.  Developing  a 
HACCP  plan  is  very  complicated  and 
includes  the  establishment  of:  (1) 
Critical  control  points  and  critical  limits 
for  every  hazard  identified,  (2)  protocols 
on  how  to  manage  deviations  from  these 
limits,  and  (3)  procedures  for  verifying 
and  validating  all  aspects  of  the  plan.  By 
contrast,  developing  a  records  access 
plan  requires:  (1)  Evaluating  current 
recordkeeping  practices  including 
records  maintenances  and  records 
storage  practices,  which  we  assume 
would  take  on  average  about  3  hours; 
and  (2)  identifying  and  planning  for  any 
changes  in  recordkeeping  practices  that 
would  be  required,  which  we  assume 
would  also  take  on  average  about  3 
hoiurs.  FDA  considers  the  planning 
needed  to  deal  with  a  possible  records 
request  imder  this  authority  much  less 
complicated  than  what  would  be 
needed  in  a  HACCP  plan.  If  developing 
a  HACCP  plan  takes  60  hours,  then  6 
hours  of  administrative  labor  per  firm 
(lowered  to  3  hours  per  convenience 
store  firm)  is  a  reasonable  estimate  of 
the  burden  imposed  from  this  planning 
reqiurement,  which  is  far  more  simple 
than  a  HACCP  plan.  We  request 
comments  on  this  assumption.  FDA 
estimates  that  new  businesses  will  also 
have  to  incur  records  access  costs. 

FDA  requests  comments  regarding 
how  many  firms  may  need  to  adopt  a 
new  records  retention  strategy  under 

Table  4.— Redesign  Costs,  Option  2 


both  the  4-hour  or  8-hour,  and  1-day 
records  access  time  requirements,  and 
the  additional  time  and  capital  needed 
to  comply  with  these  requirements.  We 
plan  to  conduct  further  research  on  all 
of  these  burden  estimates  before 
publishing  the  final  rule,  and  expect 
that  the  estimates  coidd  change. 

Option  2:  Comprehensive  foreign  and 
domestic  coverage  with  4-hour  and  8- 
hour  records  access  times  and  1  and  2 
year  records  retention  times. 

FDA  assumes  that  facilities  currenUy 
collect  and  keep  records  with  most  of 
the  information  required  by  this  option 
in  their  normal  business  activities.  FDA 
assumes  that  Ie.aming  and  redesign  costs 
will  be  incurred  per  firm,  and  that  the 
additional  records  maintenance  costs 
will  be  inciured  per  facility.  For  all 
options  the  learning  costs  are  explained 
in  the  general  cost  section  above. 

Redesign  Costs,  option  2.  Table  4  of 
this  document  presents  the  average 
redesign  cost  calculations.  For  the 
purposes  of  presentation.  Table  4  only 
includes  calculations  for  the  mean 
number  of  exclusive  importers  affected. 
FDA  assumes  that  large  and  small  firms 
incur  all  redesign  costs  in  the  first  year 
following  the  final  rule,  while  very 
small  firms  will  incur  all  redesign  costs 
in  the  second  year  following  the  final 
rule.  The  label  cost  model  estimated 
plaiming  efficiencies  of  10  percent  for 
redesign  processes  further  than  1  year  in 
the  future,  and  this  savings  is  included 
in  the  categorical  totals  in  table  4. 


Fimi  Count 


Middle  Estimate 


Low  Estimate 


High  Estimate 


Average  Middle 
Cost  per  Firm 


Manufacturers 

18,474 

$22,488,000 

$15,402,000 

$39,497,000 

$1,217 

Wholesalers/Warehouses 

38.476 

$46,601,000 

$31,916,000 

$81,845,000 

$1,211 

Packaging^ 

34,633 

$42,092,000 

$28,827,000 

$73,926,006 

$1,215 

Transporters/Packers 

15,171 

$18,243,000 

$12,494,000 

$32,040,000 

$1,203 

Retail  Grocery  and  Specialty  Food 

76.639 

$92,308,000 

$63,220,000 

$162,122,000 

$1,204 

Convenience  Stores 

6.887 

$8,415,000 

$5,763,000 

$14,779,000 

$1,222 

Mixed-Type  Facilities  ttiat  Engage  in 
Farming 

12.199 

$14,786,000 

$10,127,000 

$25,969,000 

$1,212 

Importers 

7.561 

$9,165,000 

$6,277,000 

$16,096,000 

$1,212 

Total  Domestic 

210.038 

$254,098,000 

$174,026,000 

$446,274,000 

$1,210 

Foreign 


Final  Holders 

21.091 

$25,565,000 

$17,509,000 

$44,900,000 

$1,212 

Manufacturers 

36.385 

$44,103,000 

$30,205,000 

$77,459,000 

$1,212 

• 

« 

4 

1 
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Table  4.— Redesign  Costs,  Option  2— Continued 

Firm  Ckxirit 

Middle  Estimate 

Lew  Estimate 

High  Estimate 

Average  Middle 
Cost  per  Firm 

other  Facility  Types 

124,714 

$151,170,000 

$103,532,000 

$265,500,000 

$1,212 

Total  Foreign 

182,191 

$220,838,000 

$151,246,000 

$387,859,000 

$1,212 

^  Includes  both  outer  packaging  and  food  contact  substances. 


Additional  records  maintenance: 
Table  5  of  this  document  presents  the 
calculations  for  additional  records 
maintenance  costs.  Based  on  the 
previous  discussion,  the  annual  burden 
per  facility  that  is  assumed  in  the 
computation  of  the  cost  of  additional 
records  maintenance  is:  13  hours  for 
most  facilities,  2.5  hoiu«  for 
convenience  stores,  and  6.5  hoxirs  for 
packaging  facilities.  A  $25.10  hom-ly 
wage  is  also  assumed  in  the 
computation.  For  example,  the 


additional  records  maintenance  costs  for 
manufacturers  reported  in  the  top  row 
of  Table  5  is  calculated  by  multiplying 
the  niunber  of  facilities  (43,376)  by  the 
nimiber  of  hours  required  (13)  and  the 
hourly  wage  ($25.10). 

In  Table  5,  variation  in  the  number  of 
importers  reflects  the  range  of 
uncertainty  in  the  data  on  the  number 
of  these  facilities.  Additional  records 
maintenance  costs  are  assimied  to  be 
incurred  by  facility.  The  estimated 
average  cost  per  firm  for  additional 


records  maintenance  is  also  reported  in 
table  5  and  is  computed  using  the 
facilities-to-firm  adjustment  factor 
reported  in  table  1.  FDA  assumes  that 
facilities  will  begin  to  incur  the 
additional  records  maintenance  burden 
in  the  second  year  following  the 
enactment  of  the  final  rule.  There  is 
considerable  nonquantified  imcertainty 
surroimding  these  estimates;  FDA 
requests  comments. 


Table  5.— Additional  Records  Maintenance  Costs,  Option  2 

Facility  Count 

Cost 

Average  Cost 
per  Firm 

Manufacturers 

43,376 

$14,154,000 

$383 

Wholesalers/Warehouses 

95,745 

$31,242,000 

$406 

Packaging^ 

73,813 

$12,043,000 

$174 

Transporters/Packers 

16,773 

$5,473,000 

$361 

Retail  Grocery  and  Specialty  Food 

207,657 

$67,759,000 

$442 

Convenience  Stores 

128,985 

$8,094,000 

$118 

Mixed-Type  Facilities  that  Engage  in  Farming 

30,497 

$9,951,000 

$408 

Importers 

5,036 

$1,643,000 

$408 

Total  Domesfk: 

601,883 

$150,359,000 

$335 

Foreign 


Final  HokJers 

52,728 

$17,205,000 

$278 

Manufacturers 

85,431 

$27,876,000 

$261 

Other  Facility  Types 

311,786 

$101,736,000 

$278 

Total  Foreign 

449,945 

$146,817,000 

$274 

^  Includes  both  outer  packaging  and  food  contact  substances. 


Access  costs:  For  the  purposes  of  this 
analysis,  as  mentioned  above,  FDA 
assiunes  that  the  4-hour  or  8-hour 
records  access  times  in  option  2  imply 
extra  planning  and  may  imply  a  change 
in  record  retention  practices  for  many 
firms.  FDA  has  little  information  on  the 


possible  impact  of  this  requirement,  and 
requests  comments.  As  previously 
discussed,  the  computation  of  the  access 
costs  reported  in  Table  6  of  this 
document  assumes  a  6-hour  burden  per 
firm  for  developing  an  access  plan  and 
a  $25.10  hourly  wage.  FDA  assumes  that 


all  access  planning  costs  will  be 
inciured  in  the  first  year  following  the 
final  rule  for  large  and  small  firms,  and 
in  the  second  year  following  the  final 
rule  for  very  small  firms.  Table  6 
presents  the  calculations. 
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1                                             Table  6.— Access  Costs  Option  2 

Firm  Count 

Cost 

Average  Cost 
per  Firm 

Donrtestic 

Manufacturers 

36,948 

$5,564,000 

$151 

Wholesalers/Warehouses 

76,952 

$11,589,000 

$151 

Packaging^                                               ~~'^ 

69,266 

$10,431,000 

$151 

Transporters/Packers 

15,171 

$2,285,000 

$151 

Retail  Grocery  and  Speaalty  Food 

153,277 

$23,084,000 

$151 

Convenience  Stores 

68,866 

$5,186,000 

$75 

Mixed-Type  Facilities  ttiat  Engage  in  Farming 

24.397 

$3,674,000 

$151 

Importers 

4.029 

$607,000 

$151 

Total  Domestk: 

448,905 

$62,420,000 

$139 

Foreign 

Final  Holders 

42,182 

$6,353,000 

$151 

Manufacturers 

72,770 

$10,959,000 

$151 

Other  Facility  Types 

249,429 

$37,564,000 

$151 

Total  Foreign 

364,381 

$54,876,000 

$151 

'  Includes  both  outer  packaging  and  food  contact  substances. 


Total  quantified  costs  for  option  2. 
Table  7  of  this  dociunent  presents  the 
total  quantifiable  startup  and  recurring 
costs  for  option  2,  and  a  range  of 
uncertainty  based  on  the  uncertain 
niunb^"  of  exclusive  importers  and  the 
range  of  luicertainty  in  design  costs.  We 
calculated  the  range  of  imcertainty 
using  the  5th  and  95th  percentiles  of  the 
range  of  costs,  with  a  uniform 
distribution  of  importers  and  a  separate 
triangular  distribution  of  redesign  costs 
for  each  facility  category  and  size.  Both 
distributions  represent  the  most  amount 
of  information  implied  by  the  known 
characteristics  of  the  imcertain  ranges. 
This  procedure  allows  each  component 
of  cost  imcertainty  to  vary 
independenUy,  but  this  range  cannot  be 
interpreted  in  probabilistic  terms. 

Taole  7  of  this  document  presents  the 
range  of  undiscounted  annual  costs  of 


future  compliance  for  option  2.  Costs 
incurred  in  year  1  are  learning  costs  for 
all  existing  firms,  redesign  costs  for 
large  and  small  firms,  and  access 
planning  costs  for  large  and  small  firms. 
Costs  incurred  in  year  2  are  redesign 
and  access  plarming  costs  for  very  small 
firms.  Recurring  costs  are  the  additional 
records  maintenance  costs  incurred  by 
all  firms  and  learning  costs  and  records 
access  costs  for  new  firms.  The  mean, 
low,  and  high  cost  estimates  presented 
here  characterize  the  known  and 
queuitifiable  uncertainties  as  they  are 
defined  previously.  The  cost  estimate 
that  is  greater  than  5  percent  of  all  other 
estimates  generated  by  the  model  is 
reported  as  the  low  cost  estimate.  The 
cost  estimate  that  is  greater  than  95 
percent  of  all  other  estimates  generated  . 
in  the  model  is  reported  as  the  high  cost 
estimate.  Table  8  presents  the 


discounted  annual  costs  incurred  in 
future  years  and  the  preseiit  value  of 
total  costs  incurred  for  option  2.  The 
computations  are  made  using  the  mean 
costs,  and  assume  no  increase  in  real 
labor  cost  and  a  7  percent  real  discount 
rate.  Although  the  recurring  costs 
reported  for  year  3  and  later  years  are 
the  same  in  nominal  terms 
($341,669,000  reported  in  Table  7),  they 
are  reported  in  discounted  terms  for 
each  year  in  Table  8  to  account  for  the 
fact  that  a  dollar  in  5  years,  for  example, 
is  worth  less  than  a  dollar  today.  Each 
cell  that  contains  only  the  symbol  ":"  is 
meant  to  convey  the  continuation  of  the 
series  depicted  in  the  cells  that  precede 
it  from  above.  FDA  acknowledges 
considerable  nonquantifiable 
uncertainty  in  the  estimates  presented 
in  Table  7  and  requests  comments. 


Table  7.— Total  Annual  Costs,  Option  2 


1 

Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Yean 

$412,474,000 

$389,256,000 

$432,307,000 

$415 

Year  2 

$737,595,000 

$665,189,000 

$816,183,000 

$741 

Year  3  and  later  years 

$341,669,000 

$327,575,000 

$355,445,000 

$343 
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Table  8.— Discounted  Annual 
Costs,  Option  2 


Yean 

$412,474,000 

Year  2 

$689,341,000 

Year  3 

$298,427,000 

Year  4 

$278,904,000 

Years 

$260,658,000 

Year  6 

$243,605,000 

■1 

Year  15 

$132,505,000 

Year  30 

$48,026,000 

Present  Value 

$5,663,484,000 

^  Each  cell  that  contains  only  the  symbol 
":"  is  meant  to  convey  the  continuation  of 
the  series  depicted  in  the  cells  that  precede 
it  from  above. 

Option  3:  Require  all  elements  of  option 
2  (comprehensive  coverage,  4  or  8  hour 
records  access,  1  and  2  year  records 
retention  for  perishables  and  all  other 
products)  except  persons  who 
manufacture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
outer  food  packaging  are  excluded. 

FDA  identifies  the  option  excluding 
outer  packaging  facilities  separately 
because  the  fundamental  risk  to  the 
public  from  contaminated  packaging  is 
probably  different  irom  the  risk 
associated  with  contaminated  food, 
including  inner  materials  that  are  food 
contact  substances. 


FDA  was  unable  to  find  any  data  that 
discriminated  between  outer  packaging 
manufacturers  and  distributors  and 
those  that  manufacture  or  distribute 
materials  that  FDA  currently  regulates 
as  food  contact  substances,  including 
plastic  beverage  bottles  and  inner  cereal 
box  liners.  The  possibility  exists  that 
some  of  these  data  describe 
manufacturers  and  distributors  of  outer 
packaging  materials  only,  and  the 
remainder  describe  manufacturers  and 
distributors  of  both  outer  packaging 
materials  and  food  contact  substances. 
To  distinguish  between  manufacturers 
and  distributors  of  outer  packaging 
materials  and  food  contact  substances, 
we  assume  that  the  data  is  distributed 
uniformly  over  the  interval  between  0 
and  1 .  and  each  packaging  facility  has 
an  equal  probability  (0.5)  of  being  either 
one  or  both  types  of  facilities.  Based  on 
this  distributional  assiunption.  the 
expected  number  of  manufacturers  and 
distributors  of  outer  packaging  materials 
exclusive  of  food  contact  substances  is 
36.906.5  (or  73.813  divided  by  2).  We 
request  comments  on  this  distributional 
assiunption. 

The  range  and  discounted  costs  for 
option  3  are  estimated  to  be  the  same  as 
for  option  4,  as  explained  in  the 
following  paragraphs,  and  are  reported 
in  tables  9  and  10.  The  discoimt 
computations  are  made  using  mean 
costs.  Although  the  recurring  costs 
reported  for  year  3  and  later  years  are 
the  same  in  nominal  terms  (i.e., 
$334,682,000  reported  in  table  9),  they 
are  reported  in  discoimted  terms  for 
each  year  in  table  10.  As  previously 
discussed,  costs  incurred  in  year  1  are 
learning  costs  for  all  firms  and  redesign 
and  access  planning  costs  for  large  and 
small  firms.  Costs  inciured  in  year  2  are 
redesign  and  access  planning  costs  for 
very  small  firms.  Recurring  costs  are  the 
additional  records  maintenance  costs 
inciirred  by  all  firms,  and  learning  costs 
and  records  access  costs  for  new  firms. 


The  mean,  low,  and  high  cost  estimates 
presented  here  characterize  the  known 
and  quantifiable  uncertainties  as  they 
are  defined  previously.  The  cost 
estimate  that  is  greater  than  5  percent  of 
all  other  estimates  generated  by  the 
model  is  reported  as  the  low  cost 
estimate.  That  cost  estimate  that  is 
greater  than  95  percent  of  all  other 
estimates  generated  in  the  model  is 
reported  as  the  high  cost  estimate. 

Option  4:  Require  all  components  of 
option  3  (no  outer  packagers,  4  or  8  hour 
records  access,  1  and  2  year  records 
retention  for  perishables  and  all  other 
products)  but  do  not  require  persons 
that  are  required  to  establish  and 
maintain  records  on  food  to  establish 
and  maintain  records  on  the  food's  outer 
packaging. 

FDA  is  unable  to  distinguish  between 
the  costs  inciured  when  these  persons 
are  required  to  keep  records  on  the 
food's  outer  packaging  and  when  they 
are  not  required  to  keep  such  records. 
Persons  required  to  establish  and 
maintain  records  on  foods  will  also  keep 
records  on  the  food  contact  substances 
they  use  because  these  substances  meet 
the  definition  of  food.  Moreover,  we 
believe  that  a  large  portion  of  outer 
packaging  mater^s  used  by  persons 
required  to  establish  records  is  shipped 
to  that  person  along  with  food  contact 
substances.  Consequently,  persons 
keeping  records  on  food  contact 
substances  are  also  likely  to  keep 
records  on  the  food's  outer  packaging 
under  current  recordkeeping  practices. 
As  a  result,  the  cost  savings  from 
exempting  recordkeeping  on  outer 
packaging  are  assumed  to  be  negligible 
and  the  costs  of  this  option  are  assumed 
to  be  the  same  as  option  3.  We  request 
comments  on  this  assumption. 

Tables  9  and  10  present  the  range  and 
discounted  cost  estimates  for  options  3 
and  4: 
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Table  9:  Total  Annual  Costs,  Options  3  and  4 


Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Yearl 

$400,491,000 

$318,274,000 

$404,529,000 

$417 

Year  2 

$711,860,000 

$566,254,000 

$738,803,000 

$741 

Year  3  and  later  years 

$334,682,000 

$279,074,000 

$334,079,000 

$348 

Table  10.— Discounted  Annual 
Costs  of  Options  3  and  4 


1   Yearl 

$400,491,000 

Year  2 

$665,290,000 

Year  3 

$292,324,000 

Year  4 

$273,200,000 

Years 

$255,327,000 

Year  6 

$238,624,000 

;1 

: 

Year  15 

$129,795,000 

Year  30 

$47,044,000 

Present  Value  as  of 
Year  1 

$5,534,165,000 

^  Each  cell  that  contains  only  the  symbol 
":"  is  meant  to  convey  the  continuation  of 
ttie  series  depicted  in  ttie  cells  that  pre- 
cede it  from  above. 

Option  5:  Require  all  components  of 
option  4.  but  change  the  required 
records  access  time  to  24  hours. 

All  costs  for  this  option  will  be 
identical  to  those  for  option  4  except  for 


the  access  costs  for  records  detailed  in 
that  section.  As  mentioned  previously, 
FDA  believes  that  24  hours  is  the  least 
amount  of  time  allowable  that  would 
not  cause  any  firms  to  need  to  plan  for 
a  rapid  response  or  change  their 
business  practices.  While  the  average 
access  time  for  FDA  traceback 
investigations  is  2-3  days,  we  believe 
the  same  information  could  be  provided 
in  1  day  with  the  types  of  recordkeeping 
systems  currently  in  use,  including 
automated  recordkeeping  technology, 
and  ofeite  storage  and  paper  retrieval. 
Therefore,  the  difference  between  the 
cost  of  a  2-3  day  response  time  and  a 
1-day  response  time  is  assumed  to  be 
negligible.  However,  the  shorter 
response  time  requirements  of  4  hours 
or  8  hours  would  likely  impose  a  new 
burden  on  a  number  of  firms.  Therefore, 
we  assume  that  the  difference  between 
4  or  8  hours  and  24  hours  is  the 
difference  between  having  to  preplan  a 
response  and  being  able  to  react  with 
normal  personnel  in  an  emergency 
capacity.  In  order  to  estimate  this  cost 
difference,  FDA  assumes  that  no  firm 
would  incur  extra  planning  costs 
detailed  in  option  2,  and  requests 
comments  on  this  assumption.  The 
marginal  cost  savings  of  extending  the 
records  access  time  requirement  is 
approximately  $715,355,000. 

"Table  11  of  this  document  presents 
the  range  of  undiscounted  costs  of 
future  compliance  and  Table  12  of  this 
document  presents  the  discounted 
annual  costs  incurred  in  all  future  years 


and  the  present  value  of  total  costs 
incurred  for  option  5.  In  addition,  Table 
12  reports  the  marginal  savings  of 
option  5  with  respect  to  option  4  as  well 
as  the  discounted  annual  costs  and  the 
present  value  of  total  costs.  The 
marginal  savings  of  option  5  with 
respect  to  option  4  reflect  the  cost 
savings  realized  from  relaxing  the 
records  access  requirements  from  4  and 
8  hours  in  option  4  to  24  hours  in 
option  5.  As  discussed  earlier  in  this 
document,  discounted  computations  are 
made  using  mean  costs  and  assume  no 
increase  in  real  labor  cost  and  a  7 
percent  real  discount  rate.  Costs 
incurred  in  year  1  are  learning  costs  for 
all  firms  and  redesign  and  access 
planning  costs  for  large  and  small  firms. 
Costs  incurred  in  year  2  are  redesign 
and  access  planning  costs  for  very  small 
firms.  Recurring  costs  are  the  additional 
records  maintenance  costs  incurred  by 
all  firms,  and  learning  costs  and  records 
access  costs  for  new  firms.  The  mean, 
low,  and  high  cost  estimates  presented 
here  characterize  the  known  and 
quantifiable  uncertainties  as  they  are 
defined  previously.  The  cost  estimate 
that  is  greater  than  5  percent  of  all  other 
estimates  generated  by  the  model  is 
reported  as  the  low  cost  estimate.  That 
cost  estimate  that  is  greater  than  95 
percent  of  all  other  estimates  generated 
in  the  model  is  reported  as  the  high  Cost 
estimate. 


Table  11.— Total  Annual  Costs,  Option  5 


Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Year  1 

$338,594,000 

$288,569,000 

$387,887,000 

$387 

Year  2 

$567,921,000 

$481,993,000 

$659,106,000 

$649 

Year  3  and  later  years 

$295,813,000 

$258,715,000 

$326,509,000 

$338 

TABLE  12.— Discounted  /^nual  Costs,  Present  Value,  and  Marginal  Savings  of  Option  5 


Discounted  Annual  Costs  of  Option  5 

Marginal  Savings  of  Option  5  With  Respect  to 
Option4 

Yearl 

$338,594,000 

$61,897,000 

Year  2 

$530,767,000 

$134,523,000 

Year  3 

$258,375,000 

$33,949,000 

Year  4 

$241,472,000 

$31,728,000 

Years 

$225,675,000 

$29,652,000 

Year  6 

$210,911,000 

$27,713,000. 

;1 

: 

: 

1 

- 

-• 
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Table  12.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings  of  Option  5— Continued 


Discounted  Annual  Costs  of  Option  5 

Marginal  Savings  of  Option  5  Witti  Respect  to 
Option  4 

Year  15 

$114,722,000 

$15,073,000 

Year  30 

$41,580,000 

$5,464,000 

■ 

I 

Present  Value 

$4,818,810,000 

$715,355,000 

1  Each  cell  that  contains  only  the  symtxjl  ":"  is  meant  to  convey  the  continuation  of  the  series  depicted  in  the  ce«s  that  precede  it  from  above. 


Option  6:  Require  all  components  of 
option  4  (no  outer  packagers,  no 
recordkeeping  on  outer  packaging,  4  or 
8  hour  records  access,  1  and  2  year 
records  retention  for  perishables  and  all 
other  products)  except  intrastate 
facilities  are  excluded. 

In  the  datasets  used  for  this  analysis, 
it  is  difficult  to  distinguish  between 
interstate  and  intrastate  facilities.  In 
order  to  be  considered  only  engaged  in 
intrastate  commerce,  a  food  or  food 
packaging  facility  must  obtain  all  its 
ingredients  and  sell  its  entire  product 
within  a  single  state.  Since  all  food  and 
food  ingredients  are  regulated  in  a 
similar  manner,  even  one  ingredient  in 
a  food  not  obtained  from  within  a 
particular  state  would  make  the  food 
facility  involved  in  interstate  commerce. 
None  of  these  datasets  distinguishes 
facilities  based  on  interstate  or  intrastate 
commerce.  It  is  reasonable  to  assiime, 
however,  that  intrastate  facilities  will  be 


very  small  and  are  imlikely  to  be 
retailers  or  transporters. 

"The  FACTS  database  of  currently 
regulated  facilities  contains  71,781 
facilities  possibly  engaged  in 
manufactiiring,  warehousing,  and 
wholesale  marketing  of  foods.  Since  the 
FACTS  database  gives  a  count  of 
facilities  that  FDA  inspects,  this  would 
estimate  the  total  number  of 
manufacturing,  warehousing,  and 
wholesale  marketing  facilities  that  are 
engaged  in  interstate  commerce.  The 
count  of  covered  facilities  of  these  types 
obtained  from  the  CBP  and  non- 
employer  statistics  and  presented  in 
table  1,  is  139,121  and  includes  both 
intrastate  and  interstate  facilities.  We 
estimate  the  number  of  intrastate 
facilities  engaged  in  manufacturing, 
warehousing,  and  wholesale  marketing 
by  subtracting  the  nimiber  of  facilities  in 
FACTS  from  the  number  of 
corresponding  facilities  reported  in 
table  1.  The  FACTS  database  does  not 
track  food  packaging  producers  and 


distributors,  so  we  assume  that  the  ratio 
of  intrastate  to  total  packaging  facilities 
is  the  same  as  that  of  the  facility  types 
(48.3  percent)  that  are  tracked  by 
FACTS.  This  estimate  may 
underestimate  the  intrastate  focilities  by 
the  number  of  mixed-type  facilities  that 
engage  in  farming  and  other  facility 
types  engaged  in  only  intrastate 
commerce.  For  the  firm  estimates,  we 
assume  one  firm  per  facility  for  the 
facilities  not  counted  in  the  FACTS 
data;  intrastate  firms  are  likely  to  be 
very  small,  and  the  average  number  of 
facilities  to  firms  for  small  firms  in  the 
Census  datasets  is  almost  exactly  1. 

Table  13  of  this  docimient  presents 
the  effects  of  excluding  these  intrastate 
firms  on  the  number  of  facilities 
affected,  and  Tables  14  and  15  of  this 
document  present  the  range  of 
undiscounted  costs  and  the  discoimted 
aimual  costs,  present  value  of  total 
costs,  and  marginal  savings  of  option  6 
with  respect  to  option  4. 


Table  13.— Number  of  Facilities  and  Firms  Affected,  Option  6 


Type 


Manufacturers 


Wholesalers/Warehouses 


Packaging^ 


Transporters/Packers 


■Retail  Grocery  and  Specialty  Food 
Convenience  Stores 


Mixed-Type  Facilities  that  Engage  in  Fanning 


Importers 


Total  Donoestic 


Facility  Estimate 


34,437 


37,434 


17,840 


16,773 


207,657 


128,985 


30,497 


18,902 


492.525 


Foreign 


Firm  Estimate 


28,009 


30,189 


16,741 


15,171 
153,277 


68,866 


24.397 


15,122 


351,772 
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Table  13.— Number  of  Facilities  and  Firms  Affected,  Option  6— Continued 

Type 

Facility  Estimate 

Finn  Estimate 

Final  Holders 

77.427 

61,942 

Manufacturers 

125,450 

107.??J> 

Other  Facility  Types 

423,348 

338,678 

— — 

Total  Fonaign 

626,225 

507,842 

1 1ncludes  both  outer  packaging  and  food  contact  substances. 

TABLE  14.— TOTAL  ANNUAL  COSTS,  OPTION  6 


' 

Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Yean 

$376,263,000 

$358,454,000 

$397,619,000 

$424 

Year  2 

$648,418,000 

$583,071,000 

$720,849,000 

$731 

Year  3  and  later  years 

$307,485,000 

$286,089,000 

$317,845,000 

$347 

TABLE  15.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings  of  Option  6 

Discounted  Annual  Costs  of  Option  6 

Marginal  Savings  of  Option  6  With  Respect  to 
Opton4 

Yearl 

$376,263,000 

$24,228,000 

Year  2 

$605,998,000 

$59,292,000 

Years 

$268,569,000 

$23,755,000 

Year  4 

$250,999,000 

$22,201,000 

Year  5 

$234,579,000 

$20,748,000 

Year  6 

$219,233,000 

$19,391,000 

;1 

Year  15 

$119,248,000 

$10,547,000 

Year  30 

$43,221,000 

$3,823,000 

Present  Value  as  of  Year  1 

$5,087,535,000 

$446,630,000 

'  Each  cell  that  contains  only  the  symbol  ":"  is  meant  to  convey  the  continuation  of  the  series  depicted  in  the  cells  that  precede  it  from  above. 


Option  7:  Require  all  components  of 
option  4  (no  outer  packagers,  no 
recordkeeping  on  outer  packaging,  4  or 
8  hour  records  access.  1  and  2  year 
records  retention  for  perishables  and  all 
other  products)  except  persons  who 
operate  mixed-type  facilities  that  engage 
in  farming  are  excluded. 

This  option  would  exempt  from 
recordkeeping  requirements  all  persons 


who  operate  mixed-type  facilities  that 
engage  in  farming.  The  total  nujnber  of 
mixed-type  facilities  that  woiUd  be 
exempt  imder  this  option  is  estimated  to 
be  30,497,  and  the  estimated  nimibers  of 
such  bicilities  by  coilimodity  type  are 
reported  in  table  2.  Tables  16  and  17  of 
this  dociunent  summarize  the  estimated 
range  and  impact  of  this  exemption  on 


1 


total  costs  and  marginal  savings  into  the 
future. 
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Table  16.— Total  Annual  Costs,  Option  7 


• 

Mean 

Low 

High 

Average  Cost  per 
Firm 

Yean 

$379,977,000 

$354,015,000 

$406,264,000 

$406 

Year  2 

$689,275,000 

$619,484,000 

$771,484,000 

$736 

Year  3  and  later  years 

$322,701,000 

$309,635,000 

$337,022,000 

$345 

Table  17.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings  of  Option  7 


Discounted  Annual  Costs  of  Option  7 

Marginal  Savings  of  Option  7  With  Respect  to 
Option  4 

Yean 

$379,977,000 

$20,514,000 

Year  2 

$644,182,000 

$21,108,000 

Year  3 

$281,860,000 

$10,464,000 

Year  4 

$263,420,000 

$9,780,000 

Years 

$246,187,000 

$9,140,000 

Year  6 

$230,081,000 

$8,543,000 

;1 

: 

Year  15 

$125,149,000 

$4,646,000 

Year  30 

$45,360,000 

$1,684,000 

Present  Value 

$5,332,584,000 

$201,581,000 

'  Each  cell  that  contains  only  ttie  symbol  ":"  is  meant  to  convey  the  continuation  of  the  series  depicted  in  the  ceUs  that  precede  it  from  above. 


We  believe  that  there  is  an  even 
smaller  number  of  mixed-type  facilities 
that  have  restaurants.  We  have  assumed 
that  the  costs  and  marginal  savings  for 
these  facilities  would  be  negligible.  We 
invite  comment  and  information 
relating  to  this  assimiption. 

Options  8  and  9:  Require  all 
components  of  option  4  (no  outer 
packagers,  no  recordkeeping  on  outer 
packaging,  4  or  8  hour  records  access,  1 
and  2  year  records  retention  for 
perishables  and  all  other  products)  but 
change  required  records-retention  times 
for  perishables  and  all  other  foods  to  1 
year  (option  8),  and  2  years  (option  9). 

FDA  believes  that  the  1-year  record 
retention  requirement  for  perishable 
foods  not  intended  for  processing  into 
nonperishable  foods  and  the  2-year 
record  retention  requirement  for  all 
other  food  products  is  well  within 
industry  norms  (see  the  discussion  of 
evidence  supporting  provided  in  a 


previous  section  of  this  document).  We 
do  not  have  enough  information  to 
quantify  any  marginal  change  in  the  cost 
of  record  storage  imder  a  universal  1- 
year  required  storage  time  (option  8)  or 
a  universal  2-year  required  storage  time 
(option  9).  All  other  things  equal,  FDA 
assiunes  that  option  8  would  be  less 
costly  than  option  4,  which  in  turn 
would  be  less  costly  than  option  9. 
Because  evidence  suggests  that  most 
firms  keep  records  for  2  years  or  more, 
FDA  also  believes  that  the  marginal 
difference  in  storage  costs  between  all  of 
these  options  is  smaller  than  the 
marginal  difference  in  cost  between 
other  options  we  consider  in  this 
analysis.  Therefore,  while  there  may  be 
a  benefit  from  simplifying  requirements 
by  requiring  the  same  storage  time  for 
both  perishable  and  nonperishable 
foods,  because  the  increased  benefit  is 
negligible,  we  assume  that  the  marginal 
cost  is  zero  for  both  options  8  and  9.  We 


explicitly  specify  these  options 
principally  to  request  comments, 
including  specific  examples  where 
required  record  retention  times  may 
have  a  large  impact  on  cost. 

Option  10:  Require  all  components  of 
option  4  (no  outer  packagers,  no 
recordkeeping  on  outer  packaging,  4  or 
8  hour  records  access,  1  and  2  year 
records  retention  for  perishables  and  all 
other  products)  but  cover  only  those 
foreign  facilities  also  covered  by  FDA's 
proposed  registration  regulation 
published  at  68  FR  5378,  February  3, 
2003. 

The  proposed  registration  regulation 
(68  FR  5378,  February  3,  2003)  would 
require  certain  foreign  facilities  that 
manufacture,  process,  pack,  and  hold 
food  for  consumption  in  the  United 
States  to  register.  Therefore,  a  useful 
alternative  to  explore  may  be  to  cover 
the  same  facilities  in  both  regulations. 
This  exclusion  implies  that  Uiese 
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regulations  would  not  cover  most  of  the 
category  "Other  Facility  Types"  in  the 
last  row  of  Table  1  of  this  document. 
Only  facilities  that  do  de  minimis 
processing  or  packaging  of  food,  such  as 
affixing  a  label,  are  included  in  this 
option  from  the  category  of  "Other 
Facility  Types".  Because  the  minimal 
degree  of  processing  that  de  minimis 
processing  facilities  perform,  they  are 
not  included  in  the  OASIS  coimt  of 
foreign  manufactiu-ers. 

We  assume  that  domestic  packers  and 
repackers  are  the  domestic  counterpart 


to  foreign  de  minimis  food  processing 
facilities.  This  seems  reasonable  since 
the  amount  of  processing  performed  by 
packers  and  repackers  is  minimal.  To 
estimate  the  number  of  foreign  packers 
and  repackers,  FDA  takes  the  nimiber  of 
packers  and  repackers  in  the  FACTS 
database,  6,204,  and  adjusts  it  by  the 
ratio  of  foreign  manufacturers  in  OASIS 
to  the  number  of  domestic 
manufacturers  in  FACTS.  This 
adjustment  of  3.64  (125,450  foreign 
facilities  divided  by  34,437  domestic 


facilities),  estimates  the  total  niunber  of 
foreign  packers  and  repackers  (or 
foreign  de  minimis  processing  facilities) 
as  22,600.  The  facilities-to-firms 
adjustment  factor  of  1.25,  used  to 
compute  the  number  of  firms  in  the 
"Other  Facility  Types"  category, 
indicated  that  18,080  firms  were 
included  in  the  foreign  de  minimis 
category.  Table  18  reports  the  numbers 
of  facilities  and  firms  that  were  used  in 
the  cost  estimates.  FDA  requests 
comments  on  these  estimates. 


TABLE  18.— Number  OF  Faciuties  AND  Firms  AFFECTED.  Option  10 

Type 

Facility  Estimate 

Facility  to  Finn  Adjust.  Factor 

Firm  Estimate 

Domestic 

Manufacturers 

43.376 

1.17 

36,948 

Wholesalers/Warehouses 

95.745 

1.24 

76.952 

Packaging^ 

36.907 

1.07 

34.633 

Transporters/Packers 

16.773 

1.11 

15.17:1 

Retail  Grocery  and  Specialty  Food 

207.657 

1.35 

153.277 

Convenience  Stores 

128.985 

1.87 

68,866 

Mixed-Type  Facilities  that  Engage  in 
Farming 

30.497 

1.25 

24.397 

Importers 

18.902 

1.25 

15,122 

Total  Domestic 

578.842 

425.366 

Foreign 

Final  Holders 

77.427 

1.25 

61.942 

De  minimus  Processors/Packagers 

22.600 

1.25 

18.080 

Manufacturers 

125,450 

1.17 

106.858 

Other  Facility  Types 

0 

0 

0 

Total  Foreign 

225,477 

186.879 

'  Includes  both  outer  packaging  and  food  contact  substances. 


Since  "Other  Facility  Types"  is  such 
a  large  and  uncertain  category,  the 
exclusion  of  most  of  the  category  has  a 
simificant  impact  on  all  cost  estimates. 

The  estimated  ranges  of  the  costs  for 
learning,  records  access  plaiuiing, 
additional  records  maintenance,  and 
records  redesign,  as  well  as  the  total  for 


this  option  are  reported  in  table  19.  The 
costs  reported  in  the  table  are  identified 
by  the  applicable  Code  of  Federal 
Regulations  (CFR)  section  and  are 
expressed  in  present  value  terms  to 
accoimt  for  the  fact  that  some  costs  are 
one-time  costs  while  others  are 


recurring  costs.  The  cost  estimate  that  is 
greater  than  95  percent  of  all  other 
estimates  generated  by  the  model  is 
reported  as  the  high  value.  The  cost 
estimate  that  is  greater  than  5  percent  of 
all  other  estimates  generated  by  the 
model  is  reported  as  the  low  value.    '   ' 


II 


Table  19.— Cost  Description  in  Present  Value  Terms:  Option  10 


21  CFR  Section 

Mean 

Low 

High 

1.337, 1.345,  and  1.352,  (Learning) 

$138,357,000 

$134,017,000 

$142,346,000 

1 .337,  1 .345,  and  1 .352,  (Redesign) 

$381,292,000 

$326,799,000 

$430,439,000 

1.361  (Access  Planning) 

$78,834,000 

$73,176,000 

$84,179,000 
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Table  19.— Cost  Description  in  Present  Value  Terms:  Option  10— Continued 


21  CFR  Section 

Mean 

Low 

High 

1.337,  1.345,  and  1.352  (Additional  Records  Maintenance) 

$2,952,309,000 

$2,817,570,000 

$3,070,891,000 

1.337,  1.345,  and  1.352.  (Learning  for  New  Firms) 

$13,836,000 

$13,310,000 

$14,328,000 

1.361  (Access  Preparation  for  New  Firms) 

$7,883,000 

$7,318,000 

$8,418,000 

Total^ 

$3,660,808,000 

$3,478,944,000 

$3,833,452,000 

1  The  totals  reported  at  the  bottom  of  each  column  differ  slightly  from  ttie  results  that  would  be  obtained  by  adding  together  all  of  the  cells  in 
the  column.  This  is  because  the  computation  of  the  totals  reported  here  is  made  assuming  a  joint  distribution  of  the  cost  components,  as  de- 
scribed elsewhere  in  the  analysis,  rather  then  by  adding  together  the  individually  computed  component  costs. 

The  annual  range  and  discoimted  here  characterize  the  known  and  cost  estimate  that  is  greater  than  95 

costs  for  option  10  as  well  as  the  quantifiable  uncertainties  as  they  are  percent  of  all  other  estimates  generated 

marginal  savings  of  option  10  with  defined  previously.  The  cost  estimate  in  the  model  is  reported  as  the  high  cost 

respect  to  option  4  are  detailed  in  tables  that  is  greater  than  5  percent  of  all  other  estimate. 

20  and  21  of  this  document.  The  mean,  estimates  generated  by  the  model  is 

low.  and  high  cost  estimates  presented  reported  as  the  low  cost  estimate.  That 

Table  20.— Total  Annual  Costs,  Option  10 


Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Yean 

$234,425,000 

$215,030,000 

$252,196,000 

$383 

Year  2 

$507,230,000 

$459,345,000 

$550,801,000 

$828 

Year  3  and  later  years 

$221,130,000 

$212,313,000 

$229,680,000 

$361 

Table  21.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings:  Option  10 


• 

Discounted  Annual  Costs:  Option  10 

Marginal  Savings  of  Option  10  With  Respect  to 
Option  4 

Yean 

$234,425,000 

$166,066,000 

Year  2 

$474,047,000 

$191,243,000 

Year  3 

$193,144,000 

$99,180,000 

Year  4 

$180,508,000 

$92,692,000 

Years 

$168,699,000 

$86,628,000 

Year  6 

$157,663,000 

$80,961,000 

:i 

: 

Year  15 

$85,758,000 

$44,037,000 

: 

: 

: 

: 

Year  30 

$31,083,000 

$15,961,000 

: 

Present  Value  as  of  Year  1 

$3,660,808,000 

$1,873,357,000 

'  Each  ceH  that  contains  only  the  symbol  ":"  is  meant  to  convey  the  continuation  of  the  series  depicted  in  Vne  cells  that  precede  it  from  above. 
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Option  11:  Require  all  components  of 
option  4  (no  outer  packagers,  no 
recordkeeping  on  outer  packaging.  4  or 
8  hour  records  access.  1  and  2  year 
records  retention  for  perishables  and  all 
other  products)  except  foreign  coverage 
includes  only  facilities  that  are  the  final 
holders  of  the  product  before  export  to 
the  United  States. 

We  estimate  that  there  would  be 
approximately  62,000  foreign  facilities 
covered  under  this  option.  We  assumed 
that  the  niunber  of  foreign  final  holding 
facilities  is  equivalent  to  the  number  of 
domestic  importers.  Since  foreign 
manufacturing  facilities  and  foreign  de 
minimus  processors/packagers  would  be 
excluded  from  recordkeeping 
requirements,  the  coverage  under  this 
option  is  more  limited  than  the  coverage 
under  option  10.  The  rationale  for 
specifying  this  option  is  that  final 


holders  may  be  the  most  accessible 
foreign  facilities  in  the  event  of  an  FDA 
traceback  investigation.  In  addition, 
foreign  final  holders  may  be  particidarly 
at  risk  at  this  level  in  the  food  chain  if 
the  food  is  clearly  identified  as  destined 
for  consiunption  in  the  United  States. 
Tables  22  and  23  of  this  docvunent 
present  the  cost  estimates  for  option  11. 
As  previously  discussed,  discount 
computations  are  made  using  mean 
costs  and  assume  no  increase  in  real 
labor  cost  and  a  7  percent  real  discount 
rate.  Although  the  recurring  costs 
reported  for  year  3  and  later  years  are 
the  same  in  nominal  terms  (i.e., 
$182,429,000  reported  in  Table  22  of 
this  docmnent),  they  are  reported  in 
discounted  terms  for  each  year  in  Table 
23  of  this  docvunent  to  accoimt  for  the 
fact  that  a  dollar  in  5  years,  for  example, 
is  worth  less  than  a  dollar  today.  Each 
cell  that  contains  only  the  symbol  ":"  is 


meant  to  convey  the  continuation  of  the 
series  depicted  in  the  cells  that  precede 
it  from  above.  Costs  inciirred  in  year  1 
are  leanung  costs  for  all  firms  and 
redesign  and  access  planning  costs  for 
large  and  small  firms.  Costs  incurred  in 
year  2  are  redesign  and  access  planning 
costs  for  very  small  firms.  Recxuring 
costs  are  the  additional  records 
maintenance  costs  incxirred  by  all  firms, 
and  learning  costs  and  records  access 
costs  for  new  firms.  The  mean,  low,  and 
high  cost  estimates  presented  here 
characterize  the  knowm  and  quantifiable 
imcertainties  as  they  are  defined 
previously.  The  cost  estimate  that  is 
greater  than  5  percent  of  all  other 
estimates  generated  by  the  model  is 
reported  as  the  low  cost  estimate.  That 
cost  estimate  that  is  greater  than  95 
percent  of  all  other  estimates  generated 
in  the  model  is  reported  as  the  high  cost 
estimate. 


Table  22.— Total  Annual  Costs,  Option  11 


Mean 

Low 

- 

High 

Average  Mean 
Cost  per  Firm 

Year  1 

$172,973,000 

$156,033,000 

$190,831,000 

$355 

Year  2 

$413,484,000 

$369,335,000 

$458,871,000 

$849 

Year  3  and  later  years 

$182,429,000 

$174,474,000 

$190,610,000 

$374 

Table  23.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings:  Option  1 1 


Discounted  Annual  Costs:  Option  11 

Marginal  Savings  of  Option  1 1  With  Respect  to 
Option  4 

Yean 

$172,973,000 

$227,518,000 

Year  2 

$386,434,000 

$278,856,000 

Years 

$159,341,000 

$132,983,000 

Year  4      | 

$148,916,000 

$124,284,000 

Years 

$139,174,000 

$116,153,000 

Year  6 

$130,069,000 

$108,555,000 

■  1 

* 

[                                                     ; 

Year  15 

$70,749,000 

$59,046,000 

' 

Year  30 

$25,643,000 

$21,401,000 

: 

: 

: 

Present  Value  as  of  Year  1 

$2,995,041,000 

$2,539,124,000 

'  Each  cell  that  contains  only  the  symbol  ":"  is  meant  to  convey  the  continuation  of  the  series  depicted  in  the  ceHs  that  precede  it  from  above. 
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Option  12:  Require  all  components  of 
option  4  (no  outer  packagers,  no 
recordkeeping  on  outer  packaging,  4  or 
8  hour  records  access,  1  and  2  year 
records  retention  for  perishables  and  all 
other  products)  except  all  foreign  food 
fiacilities  are  excluded. 

This  option  excludes  all  foreign  firms 
firom  recordkeeping  requirements  and 
has  even  less  coverage  than  under 
option  11.  Tables  24  and  25  of  this 
docimient  present  the  cost  estimates.  As 
previously  discussed,  discount 
computations  eue  made  using  mean 


costs  and  assume  no  increase  in  real 
labor  cost  and  a  7  percent  real  discount 
rate.  Although  the  recurring  costs 
reported  for  year  3  and  later  years  are 
the  same  in  nominal  terms  (i.e., 
$162,228,000  reported  in  Table  24),  they 
are  reported  in  discounted  terms  for 
each  year  in  Table  25  of  this  dociunent. 
Costs  inciured  in  year  1  are  learning 
costs  for  all  firms  and  redesign  and 
access  planning  costs  for  large  and  small 
firms.  Costs  incurred  in  year  2  are 
redesign  and  access  planning  costs  for 
very  small  firms.  Recurring  costs  are  the 


additional  records  maintenance  costs 
incurred  by  all  firms,  and  learning  costs 
and  records  access  costs  for  new  firms. 
The  mean,  low,  and  high  cost  estimates 
presented  here  characterize  the  known 
and  quantifiable  uncertainties  as  they 
are  defined  previously.  The  cost 
estimate  that  is  greater  than  5  percent  of 
all  other  estimates  generated  by  the 
model  is  reported  as  the  low  cost 
estimate.  That  cost  estimate  that  is 
greater  than  95  percent  of  all  other 
estimates  generated  in  the  model  is 
reported  as  the  high  cost  estimate. 


Table  24.— Total  Annual  Costs,  Option  12 


Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Year1 

$139,947,000 

$125,857,000 

$152,775,000 

$329 

Year  2 

$376,310,000 

$334,230,000 

$421,832,000 

$885 

Year  3  and  later  years 

$162,228,000 

$155,337,000 

$169,446,000 

$381 

Table  25.— Discounted  Annual  Costs,  Present  Value,  and  Marginal  Savings:  Option  1? 


Discounted  Annual  Costs:  Option  12 

Marginal  Savings  of  Option  12  With  Respect  to 
Option  4 

Yean 

$139,947,000 

$260,544,000 

Year  2 

$351,692,000 

$313,598,000 

Years 

$141,696,000 

$150,628,000 

Year  4 

$132,426,000 

$140,774,000 

Years 

$123,763,000 

$131,564JD00 

Year© 

$115,666,000 

$122,958,000 

•1 

: 

YearlS 

$62,915,000 

$66,880,000 

Year  30 

$22,803,000 

$24,241,000 

: 

: 

: 

Present  Value  as  of  Year  1 

$2,657,566,000 

$2,876,599,000 
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Option  13:  Facilities  must  be  able  to  tie 
specific  input  ingredients  to  specific 
products. 

Most  comments  FDA  received  diuing 
its  early  outreach  efforts  for  this 
proposed  nUe  stated  that  tying  specific 
raw  input  ingredients  to  specific 
finished  products  would  significantly 
increase  the  burden  on  industry,  which 


would  translate  into  large  social  costs. 
Some  comments  suggested  that  some 
facilities  have  systems  in  place  that  can 
link  each  lot  of  raw  ingredient  to  each 
lot  of  finished  product,  but  such 
systems  are  rare  for  bulk  agricultural 
commodities.  For  example,  it  is 
common  practice  in  handling 
agricultural  commodities  to  commingle 


raw  ingredients  fi'om  several  suppliers 
in  a  large  silo  or  storage  tank,  ^^le  this 
business  practice  woidd  not  be  required 
to  change  under  options  2-12,  option  13 
would  add  the  significant  new  burden 
of  requiring  firms  that  traditionally 
commingle  raw  ingredients  from  several 
suppliers  to  redesign  a  production  or 
storage  strategy  that  would  allow  them 


to  identify  more  precisely  the  source  of 
all  the  food  products. 

Most  agricultural  crops  are  traded  as 
bulk  commodities;  bulk  trading  operates 
on  the  premise  that  crops  produced  by 
different  farmers  are  sufficiently  similar 
to  be  traded  at  a  common  price  and  with 
a  common  grading  specification.  For 
various  reasons,  some  firms  have  put  in 
place  identity  preservation  systems, 
which  they  use  to  track  individual  lots 
of  products  throughout  production  and 
distribution.  These  identity 
preservations  systems  exist  for  organic 
products,  kosher  products,  and  some 
specialty  versions  of  bulk  products. 
FDA  estimated  the  potential  impact  of 
this  option  by  reviewing  studies  of 
current  identity  preservation  systems. 
We  assume  that  the  identity 
preservation  systems  put  in  place  for 
specialty  versions  of  b'aditionally 
commingled  products  closely  resembles 
what  would  be  required  to  comply  with 
the  input-to-output  requirement  of  this 
option.  The  study  we  rely  on  for  our 
estimates  (Ref.  17)  is  for  com  and 
soybeans,  the  largest  crops  by  value  in 
the  United  States,  but  the  issues  should 
be  similar  for  other  types  of  bulk 
products. 

The  cost  of  identity  preservation 
consists  of:  (1)  The  cost  of  segregating 
crops  to  prevent  commingling,  and  (2) 
the  cost  of  tracking  ingredients.  First, 
commodity  suppliers  should  incur  an 
increase  in  cost  due  to  their  inability  to 
mix  commodities  in  bulk.  The  Bender  et 


al  (Ref.  16)  study  estimates  costs  based 
on  responses  to  a  small  survey  of 
specialty  elevators,  grain  firms,  seed 
companies,  and  brokers.  On  average,  35 
percent  of  the  volume  handled  by  these 
firms  is  specialty  product,  so  they  have 
ample  experience  in  identifying  cost 
differences,  including  storage,  handling 
and  segregation,  risk  management, 
transportation,  analysis  and  testing,  and 
marketing  costs.  Of  the  84  survey 
responses,  55  estimated  the  cost  of 
segregating  and  handling  specialty 
crops.  FDA  used  the  overall  average 
across  facility  types  to  estimate  an 
average  cost  premiimi  to  be  applied  to 
each  preprocessed  commodity:  $0.17 
per  bushel  for  com  and  $0.48  per  bushel 
for  soybeans.  The  original  estimate 
included  a  premium  paid  to  farmers,  but 
we  subtracted  this  amount  out  of  the 
total.  Since  option  13  would  only 
require  the  identification  of  a  particidar 
immediate  previous  source,  in  this  case 
a  farm,  we  assume  no  new  farming 
activity  wouJd  have  to  take  place.  At  an 
average  price  of  $1.81  per  bushel  for 
com  and  $4.60  per  bushel  for  soybeans 
in  1999  (Ref.  18),  the  premium 
estimated  for  com  is  9.4  percent  and  for 
soybeans  is  10.4  percent.  Due  to  the 
small  sample,  standard  errors  were  not 
reported  in  this  study,  but  considerable 
nonquantified  uncertainty  exists  around 
these  estimates.  These  estimates  may  be 
an  overestimate  of  premiums  if 
economies  of  scale  are  possible  in 


identity  preservations  systems.  These 
estimates  may  be  an  underestimpte  if 
the  reason  these  specialty  product 
systems  exist  is  that  it  is  easier  to 
preserve  identities  for  com  and 
soybeans  than  for  other  products. 

Table  26  of  this  docimient  presents 
the  calcidations  of  the  cost  based  on 
these  segregation  premiums.  We  apply 
the  premium  to  the  1999  farm  value  of 
commodities,  not  to  the  retail  values  as 
retail  prices  include  many  other  aspects 
of  branding  and  bringing  the  product  to 
market.  These  are  also  the  latest  data 
available,  and  since  agricultural  prices 
have  been  fairly  stable,  we  do  not  adjust 
these  dollar  amounts  to  2002.  The 
estimated  com  premium  from  the 
studies  is  used  for  all  other  bulk  grain 
products,  and  the  estimated  soybean 
premium  is  also  used  for  nuts, 
sugarcane  and  beets,  simflowers,  and 
flaxseeds.  Milk  is  eissumed  to  have  a 
lower  cost  increase;  most  milk 
production  is  local  and  already  includes 
a  tracking  system  to  allow  for  the  use  of 
expiration  dates  for  the  final  product. 
Vegetables  destined  for  final 
consumption  in  an  unaltered  state, 
vegetables  used  for  production,  and  eggs 
are  also  assumed  to  have  a  lower  cost 
of  tracking  since  ciurent  conuningling 
practices  for  these  products  are  limited. 
The  table  includes  nuts,  but  we  were 
imable  to  find  a  satisfactory  price 
estimate.  FDA  requests  comments  on 
these  assumptions. 


Table  26.— Commingling  Costs  Based  on  Specialty  Premiums,  Option  13 


Food  Type 

Count 

Unit 

$  Farm  gate 

Premium  % 

Premium  $ 

Com  (for  grain) 

9,430,612,000 

bushels 

$17,103,991,000 

9.4% 

$1,603,204,000 

Soybeans 

2.653.758.000 

bushels 

$12,205,352,000 

10.4% 

$1,273,804,000 

Milk 

162,716,000,000 

pounds 

$23,400,(^.000 

5.0% 

$1,170,003,000 

Wheat 

2,299,010,000 

bushels 

$5,593,989,000 

9.4% 

$524,340,000 

Fmits 

31,152,000 

tons 

$9,345,600,000 

5.0% 

$467,280,000 

Fresh  Vegetables 

22,484,150 

tons 

$7,610,780,000 

5.0% 

$380,539,000 

Eggs 

82,715,000,000 

eyys 

$4,321,859,000 

5.0% 

$216,093,000 

Sugar  beets 

33,420,000 

tons 

$1,242,898,000 

10.4% 

$129,714,000 

Rice 

20,602,700,000 

pounds 

$1,231,207,000 

9.4% 

$115,404,000 

Peanuts 

3,829,490.000 

pounds 

$971,608,000 

10.4% 

$101,401,000 

Sugarcane 

35,299,000 

tons 

$941,791,000 

10.4% 

$98,290,000 

Sorghum 

595.166,000 

bushels 

$937,406,000 

9.4% 

$87,866,000 

Prod.  Vegetables 

15.476,230 

tons 

$1,660,051,000 

5.0% 

$83,003,000 

Barley 

280,292,000 

bushels 

$597,038,000 

9.4% 

$55,962,000 

Sunflower 

4,341,862.000 

pounds 

$339,993,000 

10.4% 

$35,483,000 

25222 


Federal  Register /Vol.  68,  No.  90 /Friday,  May  9,  2003  /  Proposed  Rules 


Table  26.— Commingling  Costs  Based  on  Specialty  Premiums,  Option  13— Continued 


Food  Type 

Count 

Unit 

$  Fann  gate 

Premium  % 

Premium  $ 

Oats 

146,193,000 

bushels 

$175,172,000 

9.4% 

$16,419,000 

1 

Honey 

205,250,000 

pounds 

$126,075,000 

5.0% 

$6,304,000 

Flaxseed - 

7,864,000 

bushets 

$30,098,000 

10.4% 

$3,141,000 

Rye 

11,038,000 

bushels 

$25,084,000 

9.4% 

$2,351,000 

, — ( 

Nuts 

1,295,700.000 

pounds 

$0 

5.0% 

$0 

Total 

$87,860,042,000 

$6,370,601,000 

As  the  second  component  of  cost, 
FDA  assumes  that  manufacturers  using 
bulk  production  processes  would  have 
to  adopt  a  new  tracking  system  for  their 
input  ingredients.  Having  identity- 
preserved  input  ingredients  delivered 
from  their  suppliers  would  help  in  this 
task,  but  the  disruption  to  production 
practices  could  be  substantial.  FDA  does 
not  have  an  estimate  of  the  percentage 
of  producers  that  may  be  affected  by  this 
option,  or  the  amount  of  change  in 
production  practices  that  would  have  to 
take  place,  but  we  assimie  that  a  useful 
lower  boimd  of  the  increase  in 
production  cost  would  be  the  increase 
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in  information  design  and  collection 
costs  that  manufacturers  would  face  in 
this  system. 

For  redesign  costs,  FDA  used  the 
Labeling  Cost  Model,  assuming  a  full 
new  document  design  as  opposed  to 
simple  addition  of  information.  FDA 
also  assumed  a  doubling  of  information 
collection  burden  for  manufacturers 
when  compared  to  other  options;  they 
would  have  to  track  three  sets  of  records 
(input  sources,  output  sources,  and 
input  to  output  tracking)  instead  of  two, 
but  could  not  share  the  information 
collection  burden  with  others  in  the 
production  chain  for  these 
manufacturing  records.  As  in  the  other 


options,  we  assumed  the  design  costs 
would  be  incurred  at  the  firm  level  and 
the  additional  records  maintenance 
costs  would  be  incurred  at  the  facility 
level.  FDA  considers  these  design  and 
records  maintenance  costs  a  probable 
underestimate  of  the  total  cost  of 
disruption  in  manufacturing  possible 
under  this  option,  since  it  does  not 
consider  production  process  changes  or 
additional  tracking  costs  required  in  the 
post-production  distribution  chain. 
Table  26  of  this  document  summarizes 
the  redesign  and  additional  records 
maintenance  burden  calculations 
unique  to  option  13. 


Table  27.— Additional  Redesign  and  Records  Maintenance  Costs,  Option  13. 


Count 


Medium 


Low 


High 


Redesign 

Domestic  Manufacturing  Firnis 

36.948 

$228,816,000 

$171,917,000 

$413,738,000 

Foreign  Manufacturing  Finms 

72,770 

$450,666,000 

$338,600,000 

$814,880,000 

Total 

109,718 

$679,482,000 

$510,517,000 

$1,228,618,000 

Additional  Records  Maintenance 


Domestic  Manufacturing  Facilities 

43.376 

$14,154,000 

• 

• 

Foreign  Manufacturing  Facilities 

85.431 

$27,876,000 

Total 

128,807 

$42,030,000 

Tables  28  and  29  of  this  document 
present  the  estimated  range  and  impact 
of  option  13  on  total  costs  into  the 
futiire.  As  the  tables  indicate,  option  1 3 
is  much  costlier,  than  any  of  the  other 
regulatory  options.  The  numbers  in 
parentheses  in  the  right  hand  column  of 
Table  29  reflect  a  negative  marginal  cost 
savings  of  option  13  with  respect  to 
option  4.  As  previously  discussed, 
discoimt  computations  are  made  using 
mean  costs  and  assume  no  increase  in 
real  labor  cost  and  a  7  percent  real 
discount  rate.  Although  the  recurring 
costs  reported  for  year  3  and  later  years 


are  the  same  in  nominal  terms  (i.e.. 
$6,743,086,000  reported  in  Table  28), 
they  are  reported  in  discounted  terms 
for  each  year  in  Table  29  to  account  for 
the  fact  that  a  dollar  in  5  years,  for 
example,  is  worth  less  than  a  dollar 
today.  Each  cell  that  contains  only  the 
symbol  ":"  is  meant  to  convey  the 
continuation  of  the  series  depicted  in 
the  cells  that  precede  it  from  above. 
Costs  incurred  in  year  1  are  learning 
costs  for  all  firms  and  redesign  and 
access  planning  costs  for  large  and  small 
firms.  Costs  inciured  in  year  2  are 
redesign  and  access  planning  costs  for 


very  small  firms.  Recurring  costs  are  the 
additional  records  maintenance  costs 
incurred  by  all  firms,  and  learning  costs 
and  records  access  costs  for  new  firms. 
The  mean,  low,  and  high  cost  estimates 
presented  here  characterize  the  known 
and  quantifiable  imcertainties  as  they 
are  defined  previously.  The  cost 
estimate  that  is  greater  than  5  percent  of 
all  other  estimates  generated  by  the 
model  is  reported  as  the  low  cost 
estimate.  That  cost  estimate  that  is 
greater  than  95  percent  of  all  other 
estimates  generated  in  the  model  is 
reported  as  the  high  cost  estimate. 


Table  28.— Annual  Total  Costs,  Option  13 


-- — --' 

Mean 

Low 

High 

Average  Mean 
Cost  per  Firm 

Yearl 

$442,970,000 

$405,800,000 

$484,402,000 

$445 

Year  2 

$2,692,790,000 

$2,504,068,000 

$2,921.2(75.000 

$2,706 

Year  3  and  later  years 

$6,743,086,000 

$6,702,239,000 

$6,726,422,000 

$6,748 

Table  29. — Discounted  Annual  Costs,  PRESErrr  Value,  and  Marginal  Savings:  Option  13  (numbers  in 

parentheses  are  negative) 

1 

Discounted  Annual  Costs:  Option  13 

Marginal  Savings  of  Option  13  With  Respect  to ' 
Option4 

Yearl 

$442,970,000 

($183,745,000) 

Year  2 

$2,516,626,000 

($1,901,433,000) 

Year  3 

$5,889,672,000 

($5,630,368,000) 

Year  4 

$5,504,367,000 

($5,262,026,000) 

Year  5 

$5,144,268,000 

($4,917,781,000) 

Year  6 

$4,807,727,000 

($4,596,057,000) 

■1 

: 

Year  15 

$2,615,085,000 

($2,499,951,000) 

Year  30 

$947,827,000 

($906,097,000) 

Present  Value  as  of  Year  1 

$92,987,447,000 

($88,149,370,000) 

'  Each  ceil  that  contair^  only  ttie  symbol  ":"  is  meant  to  convey  the  continuation  of  tfie  series  depicted  in  \he  ceHs  ttiat  precede  it  from  atx>ve. 


Marginal  analysis:  As  a  way  of 
comparing  the  options.  Table  30  of  this 
docimient  presents  the  present  values  of 
total  costs  and  the  marginal  savings  of 
each  option  compared  with  option  4. 
Option  4  was  chosen  for  comparison 
since  it  differs  by  only  one  provision 
from  almost  all  \he  other  options 
considered  in  the  analysis.  The  marginal 
savings  for  all  options,  except  options  2 
and  13,  are  either  zero  or  positive 
reflecting  either  a  lower  total  cost  or 
equivalent  total  cost  compared  with 
option  4|.. 

' '  Table  30.— Present 


Since  option  3  and  options  5-12 
involve  a  single  modification  of  the 
requirements  in  option  4,  the  marginal 
savings  expressed  for  each  of  those 
options  reflects  the  cost  savings  from 
removing  that  requirement. 
Furthermore,  while  option  2  differs 
from  option  4  by  two  provisions,  rather 
than  one  provision  (option  4  does  not 
reqiiire  persons  that  manufacture, 
process,  pack,  hold,  receive,  distribute, 
transport,  or  import  outer  food 
packaging  to  keep  records  and  does  not 
require  persons  that  are  required  to  keep 


records  on  foods  to  keep  records  on  the 
food's  outer  packaging),  the  costs 
computed  for  both  options  are 
equivalent.  As  a  result,  there  is  no  loss 
in  meaning  by  comparing  the  costs  of  all 
options  to  option  4  in  Table  30. 
Consequently,  for  option  10,  the 
marginal  savings  in  present  value  terms 
bom  relaxing  the  comprehensive  foreign 
coverage  requirement  in  option  4  to  the 
reduced  level  of  coverage  specified  by 
the  registrat- jn  rule  is  $1,873,357,000  as 
reported  in  the  following  table. 


Value  and  Marginal  Savings  With  Respect  to  Option  4 


Option 

Present  Value  of  Total 
Cost 

Marginal  Savings  With 
Respect  to  Option  4 

Description  of  Option  Requirements 

2 

$5,663,484,000 

($129,319,000)1 

Comprehensive  coverage,  4  or  8  hour  records-access  re- 
quirement, 1  and  2-year  records-retention  requirement 

K 

- 

• 

• 
< 
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Taqle  30.— Present  Value  and  Marginal  Savings  With  Respect  to  Option  4— Continued 


Option 

Present  Value  of  Total 
Cost 

Marginal  Savings  With 
Respect  to  Option  4 

Description  of  Option  Requirements 

3 

$5,534,165,000 

• 

$0 

Exclude  outer  packagers 

4 

$5,534,165,000 

$0 

Exclude  outer  packagers  and  reconjkeeping  on  outer  pack- 
aging 

5 

$4,818,810,000 

$715,355,000 

Same  as  option  4  except  records-access  requirement  is  re- 
laxed to  24  hours 

6 

$5,087,535,000 

$446,630,000 

Same  as  option  4  except  intrastate  facilities  are  excluded 

7 

$5,3,T?,584,000 

$201,581,000 

Same  as  option  4  except  mixed-type  facilities  that  engage 
in  fanning  are  excluded 

8 

$5,534,165,000 

$0 

Same  as  optkxi  4  except  universal  records  retention  of  1 
year 

9 

$5,534,165,000 

$0 

Same  as  option  4  except  universal  records  retention  of  2 
years 

10 

$3,660,808,000 

$1,873,357,000 

Proposed.  Sarrw  as  option  4  t)ut  limit  foreign  coverage  to 
be  the  same  as  registration. 

11 

$2,995,041,000 

$2,539,124,000 

Same  as  option  4  txjt  limit  foreign  coverage  to  the  final 
holders  prior  to  export. 

12 

$2,657,566,000 

$2,876,599,000 

Same  as  option  4  except  ail  foreign  facilities  are  excluded. 

13 

$93,137,167,000 

($87,603,002,000)' 

Comprehensive  coverage.  Precise  input  to  output  record- 
keeping requirement. 

'  Numbers  in  parentheses  are  negative. 


Sensitivity  of  cost  estimates  to 
assumptions:  For  all  the  options.  FDA 
attempted  to  quantify  the  uncertainty 
associated  vdth  redesign  costs  and  the 
number  firms  and  facilities  exclusively 
dedicated  to  imports,  but  we  had  no 
basis  for  assigning  distributions  to  other 
uncertain  components.  By  far  the  largest 
source  of  uncertainty  is  the  premium  on 
products  that  would  be  subject  to  new 
identity  preservation  under  option  13. 
FDA  also  tested  the  sensitivity  of  other 
sources  of  imcertainty  under  option  10, 
in  order  for  the  reader  to  compare 
various  sources  of  uncertainty  and 
submit  comments  regarding  our 
assumptions.  Although  the  dollar 
sensitivities  to  the  assumptions 
specified  in  Table  31  of  this  document 
should  be  similar  across  the  options, 
many  of  the  percentage  sensitivities 
would — ^because  of  different  base 
costs — differ  imder  other  options.  FDA 
believes  that  the  ranking  of  the  costs  of 
these  options  is  not  affected  by  any 
uncertainty  in  our  estimates. 

There  is  significant  uncertainty  in  the 
estimate  of  the  number  of  mixed-type 


facilities  that  engage  in  farming.  Based 
on  research  described  earlier,  our 
estimate  of  the  number  of  mixed-type 
facilities  that  engage  in  farming  that 
would  be  covered  by  this  proposed  rule 
is  30,497.  To  determine  the  sensitivity 
of  the  cost  estimates  to  changes  in  the 
nimibers  of  mixed-type  facilities  that 
engage  in  fanning,  a  sensitivity  analysis 
was  performed  in  which  the  number  of 
these  types  of  facilities  was  increased  by 
10  percent. 

Table  31  of  this  dociunent  presents 
the  results  of  the  sensitivity  analyses 
that  we  conducted.  For  option  13,  Table 
31  reports  the  effect  of  an  increase  in 
crop  premium  for  identity  preservation 
of  1  percent  for  all  crops.  For  option  10, 
Table  31  reports  the  effect  of  a  10 
percent  increase  in  the  estimate  of  the 
number  of  mixed-type  facilities  that 
engage  in  farming,  and  10  percent  cost 
increases  for  each  component  cost  on 
the  mean  first-year  total  cost  estimates. 
For  redesign  costs,  we  assumed  a  10 
percent  increase  in  the  medium  cost 
estimate. 


Finally,  to  be  consistent  with  the 
analysis  conducted  for  the  Registration 
proposed  rule,  a  sensitivity  analysis  was 
conducted  that  accounted  for  the 
possibility  that  a  number  of  foreign 
firms  would  cease  to  export  to  the 
United  States  because  of  the  burden 
imposed  by  these  regulations.  This  is 
particularly  relevant  when  considering 
the  burden  imposed  on  foreign  firms  by 
the  Registration  proposed  rule.  In  the 
analysis  of  the  registration  proposed 
rule,  it  was  estimated  that 
approximately  16  percent  of  small 
manufacturers  and  processors  (defined 
in  that  analysis  as  those  exporting  10  or 
fewer  line  items  to  the  United  States) 
would  cease  exporting  to  the  United 
States  because  of  the  increase  in  costs 
due  to  that  proposed  rule.  Consistent 
with  the  analysis  of  the  Registration 
proposed  rule,  we  analyzed  the  cost 
sensitivity  of  a  16  percent  reduction  in 
the  niunber  of  foreign  firms.  FDA 
requests  comments  on  other  desired 
sensitivity  analyses. 
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Table  31 .— SENsmvrrY  Analysis 


Test 

Option 

Effect  on  Present 

Value  Mean  Cost 

($) 

Percent 
Effect 

10%  increase  in  records  maintenance  - 

10 

$276,513,000 

7.02% 

10%  increase  mixed-type  faalities  that  engage  in  farming 

10 

$17,061,000 

0.46% 

10%  decrease  in  percent  European 

10 

$33,529,000 

0.91% 

10%  increase  in  redesign 

10 

$38,006,000 

1.03% 

10%  increase  in  teaming 

10 

$32,185,000 

0.87% 

10%  increase  in  access 

10 

$18,873,000 

0.51% 

16%  decrease  in  number  of  foreign  finns 

10 

($138,484,000)' 

(3.93%)' 

1%  increase  in  identrty  preservation  premium 

13 

$490,117,000 

0.52% 

'  Numtiers  in  parentheses  are  negative. 

Benefits:  These  options  would 
improve  FDA's  ability  to  address 
adulterated  food  and  food  packaging 
that  presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
and  animals.  FDA  is  unable  to  quantify 
the  benefits  of  these  regulations,  though 
we  consider  them  substantial.  While  the 
probability  of  a  deliberate 
contamination  of  the  food  supply  may 
be  low,  the  potential  cost  of  a  deliberate 
contamination  of  the  food  supply  may 
be  high.  Below  we  present  some 
examples  to  demonstrate  what  such  a 
contamination  may  look  like.  Without 
having  any  hypothesis  on  the  likelihood 
of  a  deliberate  contamination,  it  is 
impossible  to  quantitatively  measure  the 
benefits  of  the  reduced  impact  due  to 
each  of  these  regulatory  options. 


Further  hindering  any  quantification 
of  benefits  is  the  interactive  effect  of 
other  regulations  that  are  being 
developed  to  implement  Title  m  of  the 
Bioterrorism  Act  of  2002.  The 
registration  (section  305  of  the 
Bioterrorism  Act)  and  recordkeeping 
regulations  would  work  cooperatively  to 
identify  and  track  possible  sources  of  an 
outbreak.  The  prior  notice  for  imported 
shipments  (section  307  of  the 
Bioterrorism  Act)  would  allow  the 
agency  time  to  identify  possible  sources 
of  risk  bom  adulterated  food  and  its 
packaging  that  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  himians  and  animals,  which 
could  then  be  investigated  with  the  aid 
of  the  new  registration  and 
recordkeeping  regulations. 


To  understand  possible  costs  of  an 
intentional  attack  on  the  food  supply, 
we  examine  five  outbreaks  resulting 
from  accidental  and  deliberate 
contamination,  and  bom  both  domestic 
and  imported  foods.  It  is  possible  that 
an  intentional  attack  on  the  food  supply 
that  sought  to  disrupt  the  food  supply 
and  sicken  many  U.S.  citizens  would  be 
much  larger.  Also,  intentional  attacks 
may  be  fundamentally  more  difficult  to 
trace  than  natural  outbreaks  due  to 
deliberate  obfuscation  of  the  soiirce  and 
possible  multiple  contamination  events 
of  different  food  types  and  food 
facilities.  We  then  examine  mechanisms 
through  which  each  regulatory  option 
discussed  in  this  analysis  may  act  and 
analyze  how  each  of  the  options  affects 
the  mechanisms. 


Table  32.— Summary  of  Five  Foodborne  Outbreaks 


Patiogen 

Location  and  Year 

Vehkde 

Confirmed  or  Re- 
ported Cases 

Estimated  Number  of 
Cases 

Total  Illness  Cost 
(dollars) 

Salmonella  enteritidis 

Minnesota  1994 

Ice  cream 

150  cases;  30  hos- 
pitalized 

29,100  in  MN;  224,00 
nationwide 

3,187,744,00010 
5,629.792,000 

Stiigella  aonnei 

MKhigan  1988 

Tofu  salad 

3.175  cases 

Not  availabte 

45,183,000  to 
79,797,000 

Outt>reaks  resulting  from  deliberate  contaminatk}n 


Salmonella 
Typhimurium 


Shigella  dysentreriae 
type  2 


Daltes,  Oregon  1984 


Texas  1996 


Salad  bars 


Muffins  and  dough- 
nuts 


751  cases;  45  hos- 
pitalized 


12  cases;  4  hospital- 
ized 


Not  availal)te 


All  cases  klentified 


10,687.000  to 
18.875.000 


83.000 


Outbreaks  resulting  from  imported  foods 


Cydospora 
cayaetanensis 


United  States  and 
Canada  1996 


Raspbenies  (probat)ly 
imported  from  Gua- 
temala) 


1465  cases  identified, 
less  tfian  20  hos- 
pitalized 


Not  available 


3,941,000 
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Salmonella  enteritidis  in  ice  cream 

In  1994,  approximately  224,000 
people  were  sickened  by  ice  cream 
contcmiinated  with  Salmonella 
enteritidis.  The  source  of  the 
contamination  appeared  to  be 
pasteurized  premix  that  had  been 
contaminated  dining  transport  in  tanker 
trailers  that  carried  nonpasteurized  eggs. 
There  were  150  confirmed  cases  of 
Scdmonellosis  associated  with  the 
outbreak  in  Minnesota.  However,  ice 
cream  processed  during  the 
contamination  period  was  distributed  to 
48  states.  To  calculate  the  total  number 
of  illnesses  associated  with  the 
outbreak,  researchers  calculated  an 
attack  rate  of  6.6  percent.  This  attack 
rate  was  extrapolated  to  the  population 
that  consumed  the  ice  cream,  giving  a 
total  niunber  sickened  of  224,000  (Ref. 
19). 

Salmonellosis  most  commonly  causes 
gastrointestinal  symptoms.  Almost  91 


percent  of  cases  are  mild  and  cause  1  to 
3  days  of  illness  with  symptoms 
including  diarrhea,  abdominal  cramps, 
and  fever.  Moderate  cases,  defined  as 
cases  that  require  a  trip  to  a  physician, 
account  for  8  percent  of  the  cases.  These 
cases  typically  have  a  duration  of  2  to 
12  days.  Severe  cases  require 
hospitalization  and  last  11  to  21  days. 
In  addition  to  causing  gastroenteritis, 
salmonellosis  also  can  cause  reactive 
arthritis  in  a  small  percentage  of  cases. 
Reactive  arthritis  may  be  short  or  long 
term  and  is  characterized  by  joint  pain. 
Just  over  1  percent  of  cases  develop 
short-term  reactive  arthritis  and  2 
percent  of  cases  develop  chronic, 
reactive  arthritis. 

FDA  estimated  the  costs  associated 
with  salmonellosis,  including  medical 
treatment  costs  and  pain  and  suffering. 
Table  32  of  this  docimient  provides  a 
summary  of  these  estimates.  Pain  and 
suffering  is  measured  by  lost  quality 


adjusted  life  days  (QALDs).  QALDs 
measure  the  loss  of  utility  associated 
with  an  illness.  A  QALD  is  measured 
between  zero  and  one,  with  one  being 
a  day  in  perfect  health.  FDA  uses  the 
value  placed  by  consumers  on  the  risks 
to  life  found  in  ciurent  economic 
literature  (See  Refs.  20,  21,  22.  and  23). 
In  addition,  FDA  presents  two  estimates 
of  values  of  pain  and  suffering 
associated  with  arithritis,  one  based  on 
physician  estimates  (Ref.  24)  and 
another  based  on  a  regression  analysis 
approach  (Ref.  25).  This  gives  a  range  of 
costs  for  the  average  case  of 
salmonellosis  between  $14,231  and 
$25,133. 

To  estimate  the  economic  cost  due  to 
illness  associated  with  this  outbreak, 
FDA  used  the  range  for  the  average  cost 
per  case.  For  224,000  people,  this  is  a 
total  cost  of  between  $3,187,744,000  and 
$5,629,792,000  from  this  accidental 
food  disaster. 


Table  33.— The  Cost  of  a  Typical  Case  of  Salmonellosis 


Weighted  Dollar 
Loss  per  Case 


Medical 

,..                                   Case  Breakdown  Total  QALDs  "«^"^Loss  (dollars)  Coste  (^1- 

^^"*y                                              fnprcont^  Lost  oer  lllnpss  P®"^  ^^^  '^^>  P®^ 

(percent)  lost  per  mness  (Discounted)  Case 

(Discounted) 

Illness 

Mild 90.7  1.05  660  0 

Moderate  8.1  3.68  2.310  283 

Severe 15  9.99  6,266  9,250 

Arttiritis 

Regression  approact)  

Short-temri  1.26  5.41  3,391  100 

Long-tenn 2.40  2,613.12  452,554  7,322 

Direct  survey  approach  / 


599 
20a 
188 


11,048 


Short-term  

1.26 

10.81 
5,223.15 

6,778 
904,573 

100 
7,322 

87 

Long-term 

2.40 

21,906 

Death  

0.04 

5,000,000 

2.143 

Total  expected  loss  per  case 
Reoression  auoroach          _ 

14.231 

Direct  survey  approach  

25,133 

' 

Shigella  sonnei  in  tofu  salad 

In  1988,  a  tofu  salad  at  an  outdoor 
music  festival  was  contaminated  with 
Shigella  sonnei  and  sickened  an 
estimated  3,175  people.  Over  2,000 
volunteer  food  handlers  served 
communal  meals  at  the  festival  (Ref.  26). 
Shigellosis  causes  similar  symptoms 
and  is  of  similar  duration  to 
salmonellosis.  It  also  is  associated  with 
short  term  and  chronic  reactive  arthritis; 
thus  FDA  assumed  the  average  case  of 
shigellosis  has  the  same  cost  as 
salmonellosis.  This  gives  a  total  cost  of 
$45,183,000  to  $79,797,000. 


Salmonella  typhimirium  in  salad  bars 

During  September  and  October  of 
1984,  two  outbreaks  of  Salmonella 
typhimiriiun  occurred  in  association 
with  salad  bars  in  restaurants  in  The 
Dalles,  Oregon.  At  least  751  people  were 
affected.  Members  of  the  local 
Rajneeshpuram  commune  intentionally 
caused  the  outbreak  by  spraying 
Salmonella  typhimirium  on  the  salad 
bars  in  local  restaurants.  Their  apparent 
motivation  was  to  influence  a  local 
election  by  decreasing  voter  turnout. 
Intentional  contamination  was  not 
suspected  immediately  and  no  charges 
were  brought  imtil  a  year  after  the 
attacks  (Ref.  27). 


The  751  people  affected  primarily 
were  identified  through  passive 
surveillance;  thus  the  true  number  of 
people  actually  sickened  is  imdoubtedly 
much  higher.  The  Dalles  is  located  on 
Interstate  84  in  Oregon  and  is  a  frequent 
stop  for  travelers  who  were  luilikely  to 
be  identified  by  passive  or  active 
siu^eillance  for  salmonellosis.  However, 
since  we  do  not  have  any  estimates  of 
the  true  size  of  the  outbreak,  we 
estimated  the  costs  associated  with 
known  cases,  recognizing  this  is  an 
underestimate  of  the  true  cost  of  the 
outbreak.  We  use  the  cost  estimates  for 
salmonellosis  as  ranging  from  $14,231 
to  $25,133.  This  gives  an  estimated  cost 
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of  known  cases  for  the  outbreak  of 
$10,687,000  to  $18,875,000. 

Shigella  dysenteriae  type  2  among 
laboratory  workers 

Twelve  people  working  in  a 
laboratory  who  consumed  muffins  left 
in  the  laboratory  break  room  contracted 
shigellosis.  Affected  workers  had 
diarrhea,  nausea,  and  abdominal 


discomfort.  Investigators  concluded  that 
the  outbreak  likely  was  the  result  of 
deliberate  contamination.  All  tvvelve 
affected  workers  were  treated  by,  or 
consulted  with,  a  physician.  Nine 
affected  workers  went  to  the  emergency 
rdbm,  four  of  whom  were  hospitalized 
(Ref.  28). 

To  estimate  the  cost  of  this  outbreak, 
FDA  assiuned  that  the  eight  cases 


requiring  consultation  wath  a  doctor,  but 
not  requiring  hospitalization,  had  the 
same  cost  as  a  moderate  case  of 
salmonellosis.  The  four  cases  requiring 
hospitalization  were  estimated  to  have 
the  same  cost  as  a  severe  case  of 
gastroenteritis  resulting  from 
salmonellosis.  This  gives  a  cost  of 
$83,000  for  illnesses  associated  with  the 
event. 


Table  34.— Summary  of  Costs  for  Cases  of  Shigellosis 


Severity 

Number  of  cases 

Cost  per  case  (dollars) 

Total  cost  (dollars) 

Mild 

0 

0 

0 

Moderate 

• 

8 

2,593 

21,000 

Severe 

4 

15,516 

62,000 

Grand  total 

83.000 

Cyclospora  cayatanensis  in  imported 
raspberries 

In  1996,  1,465  cases  of  cyclosporiasis 
were  linked  to  consumption  of 
raspberries  imported  from  Guatemala. 
Nine  himdred  and  seventy  eight  of  these 
cases  were  laboratory  confirmed.  No 
deaths  were  confirmed  and  less  than  20 
hospitalizations  were  reported  (Ref.  29). 
Case  control  studies  indicated  that 
raspberries  imported  from  Guatemala 
were  the  source  of  the  illnesses.  Fifty- 
five  clusters  of  cases  were  reported  in  20 


states,  two  Canadian  provinces,  and  the 
District  of  Columbia  (Ref.  30). 

Cyclosporiasis  typically  causes  watery 
diarrhea,  loss  of  appetite,  weight  loss, 
and  fatigue.  Less  common  symptoms 
include  fever,  chills,  nausea,  and 
headache.  The  median  diuation  of 
illness  associated  with  the  outbreak  was 
more  than  14  days  and  the  median 
diu'ation  of  diarrheal  illness  was  10  days 
(Ref.  30).  We  estimated  the  cost  of  a 
mild  case  of  cyclosporiasis  as  two  and 
a  half  times  higher  than  the  cost  of  a 
mild  case  of  gastroenteritis  from 
salmonellosis  dufe  to  the  longer 


duration.  The  reports  of  cyclosporiasis 
outbreaks  did  not  include  information 
on  the  nvunber  of  physician  visits.  We 
assumed  that  the  percentage  of  total 
cases  that  result  in  physician  visits 
would  be  larger  than  the  corresponding 
percentage  for  salmonellosis  illnesses, 
due  to  the  longer  duration  of  illnesses. 
We  assiuned,  therefore,  that  40  percent 
of  those  infected  with  cyclosporiasis 
visited  a  physician.  Less  than  20 
hospitalizations  were  reported  from  the 
cyclosporiasis  outbreak  (Ref.  29).  No 
deaths  were  confirmed. 


Table  35.— Summary  of  Costs  for  Cases  of  Cyclosporiasis 


Severity 

Number  of  cases 

Cost  per  case  (dollars) 

Total  cost  (dollars) 

Mild 

879 

1,650 

1,450,000 

Moderate 

586 

3,748 

2,196,000 

Severe 

19 

15,516 

295,000 

Grand  total 

$3,941,000 

Mechanisms:  The  new  recordkeeping 
provisions  we  describe  in  the  options 
section  would  not  only  help  FDA 
determine  the  cause  of  a  particular 
outbreak  by  tracing  the  source,  they 
would  also  reduce  further  adverse 
health  effects  by  enabling  FDA  to  trace 
forward  to  locate  adulterated  food  and 
its  packaging  that  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  and  animals.  We 
expect  that,  working  in  concert  with 
other  regulations,  having  complete 
records  identifying  all  links  in  the  chain 
of  custody  for  a  particular  product  will 
allow  FDA  to  more  efficiently  deploy  its 
compliance  and  regulatory  resources  in 


an  event  of  an  outbreak.  Having 
complete  records  increases  the 
probabilities  of  FDA  being  able  to  trace 
back  to  the  source  of  an  outbreak  and  of 
FDA  being  able  to  trace  forward  to 
locate  adulterated  food  and  its 
packaging.  FDA  conducts  approximately 
20  emergency  traceback  investigations 
per  year.  Although  no  investigation  has 
been  completely  halted  by  a  lack  of 
adequate  records  in  the  past  several 
years,  inadequate  records  have  hindered 
investigations.  For  example,  FDA 
attempted  to  conduct  approximately  38 
tracebacks  in  a  Cyclospora  outbreak  in 
1997.  Of  those,  we  were  able  to 
complete  33,  and  the  majority  of  failiues 


were  due  to  the  lack  of  available 
records.  More  commonly,  incomplete 
records  severely  impede  the  ability  of 
FDA  to  conduct  effective  investigations. 

Faster  required  record  access  times    • 
may  allow  FDA  to  more  rapidly  identify 
the  soiu'ce  of  an  outbreak  and  limit  its 
effects.  Over  the  past  several  years  of 
FDA  traceback  investigations,  the 
normal  response  time  between  a  request 
for  data  and  the  receipt  of  the  records 
from  the  firm  is  2-3  days.  The  response 
times  in  these  options  would  greatly 
speed  up  the  traceback  process,  which 
would  be  critical  in  limiting  a  deliberate 
or  accidental  major  outbreak. 
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Comparison  of  benefits  under  each 
option:  Because  we  cannot  quantify 
these  benefits,  we  cannot  differentiate 
the  benefits  of  each  option  in  dollar 
terms.  Instead,  we  explore  how 
effectively  each  of  the  two  mechanisms, 
trace  back  and  response,  would  operate 
under  each  of  the  options.  The  extent  of 
coverage  by  each  option  is  one  criterion 
that  we  use  to  evaluate  the  effectiveness 
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of  each  mechanism  since  the  extent  of 
coverage  may  influence  the 
effectiveness  of  both  trace-back  and 
response  times.  Tables  36  and  37  of  this 
document  present  the  numbers  of  firms 
covered  under  each  option,  and  the 
reduction  in  the  numbers  of  firms       * 

covered  imder  each  option  when  _      

compared  to  those  covered  under  option    the  expected  effects 
4.  As  in  the  costs  section,  option  4  was 


chosen  for  comparison  purposes  for  the 
sake  of  consistency.  Foreiga  and 
domestic  coverage  are  presented 
separately  in  Tables  36  and  37  of  this 
document  since  there  may  be  reason  to 
weigh  the  benefits  from  the  inclusion  of 
each  category  differently.  Table  38  of 
this  document  provides  a  summary  of 


Table  36.— Number  of  Firms  Covered  by  Option 


option 

Domestic 

Foreign 

Total 

2 

459,998 

535,432 

995,431 

3 

425,365 

449,676 

875,041 

4 

425,365 

449,676 

875,041 

5 

425,365 

449,676 

875,041 

6 

351,772 

449,676 

801,448 

7 

400,968 

449,676 

850.644 

8 

425,365 

449.676 

875,041 

9 

425,365 

449.676 

875.041 

10 

425,365 

186,879 

612.245 

11 

425,365 

61,942 

487.307 

12 

425.365 

0 

425.365 

13 

459,998 

535.432 

995.431 

Table  37.— Marginal  Reduction  in  the  Numbers  of  Firms  Covered  With  Respect  to  Option  4 


Option 

Domestic 

Foreign 

Total 

2 

(34.633)1 

(85.756)' 

(120.389)' 

3 

0 

0 

0 

4 

0 

f 

0 

0 

5 

0 

0 

0 

6 

73.594 

0 

73,594 

7 

24.397 

0 

24,397 

8 

- 

0 

t 

0 

0 

9 

1 

0 

0 

0 

10 

0 

262:797 

262,797 

11 

0 

387.735 

387,735 

12 

0 

449.676 

449,676 

13 

(34.633)' 

(85.756)' 

(120.389)' 

'  Numbers  in  parentheses  are  negative. 
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Evaluating  the  benefits  by  option  using 
two  mechanisms:  (1)  Ckjmplete  records 
(which  increase  the  probability  of  a 
thorough  trace-back  investigation),  and 
(2)  faster  records  access  times  (which 
may  allow  for  more  rapid  identification 
of  the  source  of  an  outbreak  and  limit 
its  effects). 

Option  1.  no  action:  No  impact. 
Option  2,  comprehensive  coverage,  4 
or  8  hour  records  access,  1  and  2  year 
records  retention  for  perishables  and  all 
other  products:  This  option  contains  no 
exemptions,  so  it  has  the  largest 
coverage  of  any  of  the  options  we 
consider  and  ranks  high  with  regard  to 
improving  the  ability  to  perform  a 
thorough  trace-back  investigation. 
However,  option  13  requires  even 
greater  additional  record  information 
collection,  which  would  aid  in  trace- 
back  investigations.  So,  based  on 
mechanism  1,  this  option  has  the 
second  highest  benefits.  With  regard  to 
the  speed  criterion — this  option  also  has 
the  quickest  response  time  specified  in 
any  of  the  options.  It  is  ranked  second 
in  overaU  benefits  behind  option  13. 
Option  3,  same  as  option  2  except 
outer-packaging  manufacturers  and 
distributors  are  excluded:  The  exclusion 
of  outer  food  packagers  from 
recordkeeping  requirements  reduces  the 
coverage  and  the  potential  to  perform  a 
thorough  trace-b^ck  investigation 
compared  with  option  2.  It  is  also 
unclear  what  the  relative  risk  of  outer 
food  packaging  is  compared  with  the 
risk  of  the  food  itself  (including  food 
contact  substances),  but  FDA  assumes 
that  the  potential  harm  through 
packaging  adulteration,  although 
serious,  is  lower  than  the  potential  harm 
through  adulteration  of  food.  This 
would  tend  to  mitigate  the 
consequences  on  potential  trace-back 
capability  from  excluding  these 
facilities.  This  option  also  scores 
relatively  well  if  rated  by  the  speed 
criterion  since  the  records-access  time  is 
the  same  as  in  option  2.  The  exclusion 
of  outer  packaging  manufacturers  and 
distributors  will  not  reduce  benefits  by 
much  compared  with  option  2 — 
especially  because  the  risk  of 
contamination  through  outer  packaging 
is  likely  to  be  small. 

Option  4,  same  as  option  3  except 
recordkeeping  on  outer-packaging  is 
excluded:  The  reduction  in  benefits 
from  not  requiring  recordkeeping  on 
outer  food  packaging  is  assumed  to  be 
negligible  compared  with  option  3. 
Therefore,  the  benefits  from  this  option 
are  about  the  same  as  option  3  using 
both  the  complete  records  criterion  and 
the  speed  criterion. 


Option  5.  same  as  option  4  except 
records  access  requirement  is  relaxed  to 
24  hours:  This  option  does  not  differ 
much  from  option  4  by  this  ranking 
criterion,  since  it  has  the  same  domestic 
and  foreign  coverage  and  record  scope 
requirements.  However,  this  option 
scores  relatively  low  by  the  speed 
criterion,  since  all  other  options  would 
require  a  much  faster  response  time  for 
records  access. 

Option  6,  same  as  option  4  except 
intrastate  facilities  are  excluded:  This 
option  has  lower  benefits  than  many 
other  options  since  it  exempts  the 
largest  nimiber  of  domestic  facilities  of 
any  option.  The  relative  ranking  of 
options  that  offer  exemptions  will  be, 
affected  by  the  total  number  of  facilities 
exempted  and  the  breadth  of  the  supply 
chain  these  faciUties  cross.  This 
intrastate  exclusion  would  affect  many 
different  facility  types  throughout  the 
supply  chain,  including  approximately 
91,383  domestic  manufacturers, 
wholesalers,  and  warehouses.  In 
addition,  many  facilities  involved  only 
in  intrastate  commerce  handle  food 
products  that  eventually  will  be 
introduced  into  interstate  commerce 
farther  along  the  supply  chain.  While 
intrastate  facilities  are  likely  to  be  small, 
if  they  are  participants  in  the  chain  of 
custody  of  the  food  that  causes  a  major 
outbreak,  their  exclusion  could  disrupt 
FDA's  ability  to  identify  the  source  of  an 
outbreak  and  limit  its  effects.  The 
overall  ranking  of  this  option  is  behind 
option  10. 

Option  7,  same  as  option  4  except 
mixed-type  facilities  that  engage  in 
farming  are  excluded:  There  are  fewer 
exempted  facilities  in  this  option, 
owned  by  approximately  24,397 
domestic  firms,  than  in  option  6. 
Furthermore,  these  exempt  firms  are 
mixed-type  facilities  that  engage  in 
farming  and  would  be  closer  to  the 
beginning  of  the  chain  of  custody  for 
food  products.  FDA  considers  thds 
option  to  have  lower  benefits  than 
option  5,  since  fewer  facilities  would  be 
required  to  keep  records  that  may  be 
needed  for  a  traceback  investigation,  but 
higher  benefits  than  options  6  and  10- 
12,  since  fewer  facilities  would  be 
exempt  and  especially  since  these 
facilities  are  closer  to  the  beginning  of 
the  supply  chain. 

Option  8,  same  as  option  4  except 
there  is  a  universal  records-retention 
requirement  of  1  year  for  perishables 
and  all  other  products:  All  other  things 
being  equal,  the  shorter  the  retention 
time  for  records,  the  more  likely  that 
those  records  would  be  missing  when 
needed  for  a  trace-back  investigation. 
Most  nonperishable  products  and 
perishable  products  that  are  processed 


into  finished  food  products  may  be  in 
the  supply  chain  for  longer  than  a  year, 
but  it  is  very  likely  that  Uie  effects  of  a 
contamination  of  nonperishable  goods 
would  be  seen  within  a  year  of  being 
introduced  in  the  market.  FDA 
considers  this  option  to  have  higher 
benefits  than  options  6  and  7,  and 
higher  benefits  than  the  other 
exemptions  offered  in  options  10-12. 
Option  8  is  ranked  lower  than  option  9 
because  of  the  nonzero  probability  that 
a  nonperishable  food  is  adulterated  and 
that  adulteration  is  not  discovered  xmtil 
more  than  a  year  after  the  event. 

Option  9,  same  as  option  4  except 
there  is  a  universal  records-retention 
requirement  of  2  years  for  perishables 
and  all  other  products:  Once  again,  all 
other  things  being  equal,  the  longer  the 
record  retention  the  better,  so  this 
option  probably  has  more  benefits  than 
option  2.  While  option  9  has  the  benefit 
of  simplicity  in  that  there  is  only  one 
retention  requirement  for  all  records,  in 
practical  terms  the  danger  from  a 
perishable  good  will  be  known  soon 
after  that  good  is  consumed. 
Consequently,  keeping  records  longer 
than  cne  year  for  perishable  goods  that 
are  consumed  in  an  unaltered  state 
would  most  likely  exceed  the  time 
period  of  many  tracing  investigations. 
Therefore,  based  on  the  ability  to 
conduct  a  thorough  investigation,  FDA 
ranks  the  benefits  of  this  option  as 
roughly  equal  to  option  4,  especially 
since  the  longer  records-retention 
requirement  should  not  affect  the  speed 
of  an  investigation. 

Option  10,  same  as  option  4  except 
that  foreign  coverage  is  the  same  as  for 
the  registration  proposed  rule:  The 
proposed  option  would  generate  more 
benefits  than  other  options  that  exempt 
foreign  facilities.  Since  the  foreign 
coverage  is  progressively  lower  for 
options  10,  11,  and  tZ.Xhe  benefits  also 
decrease  for  those  options  accordingly. 
However,  the  benefit  from  improved 
recordkeeping  practices  by  a  given  set  of 
facilities  also  depends  on  the  amount  of 
food  produced  by  those  facilities. 
Because  imported  food  accounts  for  a 
small  percentage  of  total  domestic  food 
consumption,  the  average  amount  of 
domestically  consumed  food  from 
foreign  facilities  is  smaller  than  that 
from  domestic  facilities.  Under  this       '' 
option,  the  reduction  in  the  number  of 
foreign  facilities  that  are  covered  is 
proportionally  greater  than  the 
reduction  in  the  amovmt  of  food 
covered.  As  a  result,  the  incremental 
reduction  in  potential  costs  caused  by 
the  exemption  of  foreign  facilities 
should  be  larger  than  the  incremental 
reduction  in  benefits.  The  exemption  of 
foreign  facilities  under  this  option' 
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would  likely  hamper  trace-back 
capability  by  less  than  an  exemption  of 
the  same  number  of  domestic  facilities. 

Moreover,  option  10  has  the  added 
benefit  of  simplicity  in  that  the  foreign 
coverage  would  be  the  same  as  that 
covered  under  the  registration  rule.  This 
parallel  coverage  to  the  registration  rule 
would  make  monitoring  both 
recordkeeping  and  registration  practices 
less  costly. 

Option  11,  same  as  option  4  except 
that  foreign  coverage  includes  only  the 
final  holders  before  export  In  addition 
to  the  exemptions  in  option  10,  this 
option  exempts  an  additional  single 
category  in  the  middle  of  the  foreign 
supply  chain  and  with  a  large  number 
of  facilities.  Consequently,  the  benefits 
under  this  option  are  lower  than  xmder 
option  10  by  both  the  speed  criterion 
and  the  thorough  investigation  criterion. 
However,  as  we  explcdned  in  the 
discussion  of  option  10,  the 


proportionally  smaller  importance  of 
imported  foods  in  the  domestic  food 
supply  implies  that  the  exemption 
should  have  relatively  little  effect  on 
benefits. 

Option  12,  same  as  option  4  except 
that  all  foreign  facilities  are  excluded: 
This  option  exempts  all  foreign 
suppliers  from  record-keeping 
requirements.  When  compared  to 
options  10  and  11,  the  number  of 
foreign  firms  covered  imder  this  option 
is  the  lowest.  As  such,  the  benefits  of 
this  option,  when  compared  to  the  other 
two,  are  the  lowest  as  well  using  both 
the  speed  criterion  and  the  ability  to 
conduct  a  thorough  investigation. 

Option  13,  comprehensive  coverage 
that  requires  facilities  to  be  able  to  tie- 
specific  input  ingredients  to  specific 
products:  This  option  generates  the 
highest  benefits.  A  complete  list  of  the 
specific  source  of  all  ingredients  would 
be  available  for  all  processed  and  raw 


foods,  greatly  aiding  traceback  and  trace 
forward  investigations.  In  addtion,  of  all 
the  options,  this  would  allow 
investigators  to  most  quickly  identify 
candidate  traceback  facilities,  since  it 
would  allow  FDA  to  effectively  narrow 
our  search  to  specific  entities. 

Table  38  of  this  dociunent  presents 
the  overall  ranking  of  each  option  based 
on  the  previous  sunimary.  Option  13, 
requiring  input  ingredients  to  be 
connected  to  output  ingredients  through 
records,  has  the  highest  absolute 
benefits,  followed  by  option  2.  The 
lowest  ranked  option  in  terms  of 
absolute  benefits  is  the  baseline,  option 
1,  and  the  lowest  benefits  of  the  possible 
interventions  would  be  the  proposed 
rule  with  a  complete  foreign  facility 
exemption,  due  to  the  large  number  of 
foreign  fecilities  where  adulteration 
might  occur.  FDA  requests  comments  on 
this  ranking. 


Table  38.— Ranking  of  Effectiveness  of  Each  Mechanism  Under  Each  Option 


Option: 

Benefit  1 

Benefit  2 

Overall 
Ranking 

1)  No  action 

13 

.  13 

13 

2)  4  or  8  hour  records  access 

2 

2 

2 

3)  Outer  (>ackaging  exemption 

3 

3 

3 

4)  Exclude  recordkeeping  on  outer  packaging 

3 

3 

3 

5)  24-hour  records  access                             ' 

7 

9 

8 

6)  Intrastate  exemption 

10 

10 

10 

7)  Mixed-type  facilities  that  engage  in  farming 

5 

5 

5 

8)  1-year  record  retention 

7 

7 

7 

9)  2-year  record  retention 

6 

6 

6 

10)  Proposed.  Same  foreign  coverage  as  Registration 

8 

8 

8 

11)  Cover  only  final  foreign  holders 

11 

11 

11 

12)  Exempt  eill  foreign  suppliers 

12 

12 

12 

13)  Input  to  output  requirement 

1 

1 

1 

B.  Initial  Regulatory  Flexibility  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Impact  per  firm:  We  define  small  as 
employing  fewer  than  500  full-time- 
equivalent  workers.  The  SB  A  uses 
several  criteria  for  identifying  a  small 
firm  based  on  its  NAICS  code,  but 
having  less  than  500  employees  is  the 
most  common  SBA  small  definition  in 
the  food  industry  (Ref.  31).  We  also 
consider  two  definitions  of  very  small: 
Less  than  2C  employees  and  less  than  10 
employees.  The  great  majority  of  firms 
are  considered  small  when  classified  by 
any  of  these  definitions.  Table  39 
presents  the  percent  of  firms  in  each  of 
these  categories.  Not  included  in  this 


table  are  farm  numbers.  We  calculated 
farm  percentages  using  the  Agricultural 
census  through  the  NASS,  but  the 
Agricultiu^  census  only  classifies  farm 
size  by  sales  and  acreage,  not  by  the 
number  of  employees  (Ref.  19).  Fifty 
percent  of  farms  have  less  than  $10,000 
in  annual  sales.  Neither  SBA  definitions 
nor  employee  data  exist  for  exclusive 
food  importers;  we  assume  that  the 
percentage  of  small  firms  in  this 
category  is  similar  to  the  percentage  in 
other  food  categories.  We  do  not  include 
foreign  firms  in  this  analysis  because 
the  Regulatory  Flexibility  Act  does  not 
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apply  to  foreign  entities.  It  is  clear  from      provision  in  this  regulation  that  takes         would  cover  a  significant  percent  of 
Table  39  of  this  document  that  any              the  size  of  the  facility  into  accoimt              food  businesses. 

TABLE  39.— Percentage  of  Small  and  Very  Small  Firms 

1                            Type 

<  500  Emptoyees 

<  20  Empkjyees 

<  10  ErT^>k>yees 

Manufactorers 

98.0% 

85.3% 

77.0% 

WhdesalersAVarehouses 

99.3% 

89.4% 

82.2% 

Packaging' 

98.6% 

87.0% 

78.7% 

Transporter/Packers 

99.5% 

94.8% 

89.5% 

Grocery  and  ottier  Retail 

99.7% 

93.9% 

87.8% 

Convenience  Stores 

99.6% 

88.9% 

73.1% 

Mixed-Type  Facilities  that  Have  Fanns 

— 

— 

Importers 

— 

— 

'  Includes  both  outer  packaging  artd  food  contact  sut>stances. 


In  Tables  40  and  41  of  this  document, 
FDA  presents  the  average  and  maximum 
possible  burden  placed  on  each  small 
and  very  small  firm  following  the 
adoption  of  the  final  rule.  We  explain 
these  costs  in  detail  in  the  preliminary 
regulatory  impact  analysis.  Costs  fall 
into  four  categories:  learning  about  the 
regulation,  redesigning  records  to 
accommodate  new  information, 
collecting  and  maintaining  new 
information,  and  planning  for  a  rapid 
response  in  the  event  of  a  records 
request  from  FDA  under  this  authority. 
The  average  mean  startup  costs  reported 
in  the  table  are  approximately  $888,  and 
the  average  mean  rec\irring  costs 


reported  in  the  table  are  approximately 
$222.  Based  on  our  assumptions, 
average  maximtun  startup  costs  are 
approximately  $2569  and  the  average 
maximum  reciuring  costs  reported  in 
the  table  are  $521.  We  also  acknowledge 
considerable  nonquantifiable 
imcertainty  in  these  estimates,  so  the 
true  burden  of  the  regulation  on  small 
businesses  could  be  higher  or  lower. 

Tlie  estimated  burden  on  convenience 
stores  is  lower  since:  (1)  We  assiune  that 
most  convenience  stores  will  depend  on 
either  a  corporate  parent  or  other  facility 
in  the  supply  chain  for  document 
redesign,  and  (2)  only  a  small 
percentage  of  convenience  stores  sales 
(11.4  percent  according  to  a  comment 


received  through  FDA's  early  outreach) 
is  for  food  products,  so  the  volxune  of 
food  products  for  which  they  would 
have  to  collect  information  and  prepare 
access  is  relatively  small.  Transporters 
and  Packing  firm  costs  are  larger  since 
we  assxune  that  transporting  firms 
would  not  be  able  to  share  records 
redesign  costs  with  firms  up  or  down 
the  supply  chain.  We  also  assiuned  that 
packaging  producers  and  distributors 
would  have  to  maintain  relatively  less 
additional  information  since  not  all  of 
their  products  will  be  used  to  pack  food. 
In  subsequent  years,  all  firms  will  only 
incvir  the  additional  records 
maintenance  burden. 


Table  40.— Average  Startup  and  Recurring  Costs  Per  Firm 


Cost 


Startup 


Transporter/ 
Packer 


Convenience 
Store 


i     Packaging' 


Other 


!  I                                                                                                                 ...       

Learning 

$120 

$120 

$120 

$120 

Redesi 
Access 

gn 

$1,211 

$121 

$606 

$606 

Preparatkxi 

$151 

$75 

$151 

$151 

Total  Startup 

$1,482 

$317 

$876 

$876 

Recurring 


Additional  Records  Maintenance 


$326 


$63 


$163 


$326 


'  Includes  both  outer  packaging  and  food  contact  substances. 


The  maximiun  first  year  costs  per  firm 
are  calculated  using  the  following 
assumptions:  First,  a  firm  may  not  have 
Internet  access,  so  it  may  have  a  5  1/2 
hour  learning  burden.  Next,  a  firm  may 
incur  the  largest  value  in  the 


distribution  of  redesign  costs,  and  may 
not  be  able  to  share  the  redesign  burden 
with  other  facilities.  Finally,  the  firm 
may  not  receive  records  with  any 
additional  information  previously 
collected  that  is  required  in  this 


proposed  rule.  Thus  they  may  incxir  the 
entire  biu^den  of  additional  records 
maintenance.  We  assume  access 
preparation  costs  do  not  vary. 
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Table  41.— Maximum  Startup  and  Recurring  Costs  Per  Firm 


Cost 


Transporter/ 
Packer 


ConvenierKe 
Store 


Packaging^ 


Other 


Startup 


Learning 


Redesign 


Access  Preparatk^n 
Total  Startup 
Recurring 


$138 


$2,299 


$151 


$2,588 


$138 


$2,299 


$75 


$2,512 


$138 


$2,299 


$151 


$2;588 


$138 


$2,299 


$151 


$2,588 


Additkxial  Records  Maintenance 


$653 


$126 


$653 


$653 


'  Includes  tx)tti  outer  packaging  and  food  contact  sut}stances. 


In  order  to  get  a  rough  estimate  of  the 
impact  of  higher  recordkeeping  costs  on 
small  businesses,  we  ran  the  small 
business  simulation  model  that  was 
develofted  by  FDA's  contractor,  RTI 
International  (Ref.  31),  for  the  candy  and 
ready-to-eat  food  sectors.  In  the 
simulation,  we  used  the  high  annual 
costs  of  the  second  year  per-firm 
recordkeeping  costs  (about  $850)  to  see 
the  impact  on  revenues  and  cash  flow. 
The  results  from  the  simulation  indicate 
that  when  firm  size  (by  number  of 
employees)  is  assiuned  to  be  normally 
distributed,  the  recordkeeping  costs  in 
the  second  year  would  result  in  pre-tax 
costs  being  greater  than  cash  flow  for  0.1 
percent  of  firms  with  fewer  than  20 
employees  in  the  candy  industry.  For 
the  ready-to-eat  sector,  the  results 
indicate  that  the  high  second  year  per- 
firm  recordkeeping  costs  would  not 
result  in  pre-tax  costs  being  greater  than 
cash  flow  for  any  firms. 

Additional  flexibility  considered: 
Agencies  can  consider  three  basic  small 
business  regulatory  options:  First,  if  the 
implementing  statute  allows,  an  agency 
could  exempt  small  businesses  from  all 
regulatory  requirements.  In  addition,  an 
agency  could  modify  the  regulatory 
requirements  for  small  businesses, 
including  offering  an  exemption  fi'om 
part  of  the  regulation.  Finally,  an  agency 
could  specify  a  longer  effective 
compliance  date  for  small  businesses.  In 
this  proposed  rule,  FDA  considers  each 
of  these  possibilities.  We  designed 
several  provisions  to  lower  the  impact 
on  small  firms,  some  of  which  apply  to 
small  firms  exclusively,  and  some  of 
which  apply  to  all  firms. 

First,  FDA  proposes  a  staggered 
effective  compliance  date  for  this 
regulation.  The  compliance  dates  are  the 
following:  6  months  for  large  firms,  12 
months  for  small  firms,  defined  as 
having  less  than  500  but  more  than  10 
full-time  equivalent  employees,  and  18 


months  for  very  small  firms,  defined  as 
having  10  or  fewer  full-time  equivalent 
employees.  Only  one  of  the  cost 
estimates  we  explained  in  detail  in  the 
preliminary  regulatory  impact  analysis 
directly  depends  on  the  compliance 
date;  records  redesign  cost.  We 
estimated~using  the  FDA  Label  Cost 
Model  that  very  small  firms  would  save 
an  average  of  10  percent  in  their 
redesign  costs  by  having  longer  than  a 
year  to  comply.  The  medium  1-year 
redesign  cost  estimate  is  $1,309  per 
redesign.  We  assume  this  cost  is  shared 
between  two  firms,  since  a  single  set  of 
records  can  serve  as  source,  recipient, 
and  transport  records.  The  average 
redesign  cost  per  firm  is  $655  for  firm 
types  other  than  transporters  and 
convenience  stores.  The  median  18- 
month  redesign  cost  estimate  is  $1,190 
per  redesign,  for  an  average  cost  of  $595 
per  firm.  The  estimated  medium 
redesign  burden  would  drop  by  $60  per 
firm,  or  8  percent  of  the  estimated 
average  first  startup  burden  of  the 
regulation.  Also,  present  value 
considerations  will  result  in  reduced 
future  cost  estimates.  Thus,  the  later 
compliance  dates  specified  in  the 
proposed  rule  will  reduce  the  total  cost 
for  all  small  firms.  FDA  requests 
comments  regarding  these  assumptions. 

In  addition,  FDA  is  proposing  to 
describe  the  specific  information  a 
covered  entity  must  keep,  but  not 
specify  the  form  or  type  of  system  in 
which  those  records  must  be 
maintained,  which  will  allow  firms  to 
comply  with  the  regulation  in  a  manner 
that  is  cost  effective.  Mandated 
structural  changes  to  records  or  required 
retention  technology  probably  would 
not  be  the  most  cost  effective  solution 
for  every  firm,  so  not  specifying  the 
form  or  type  of  system  in  which  the 
records  must  be  maintained  almost 
certainly  would  impose  a  smaller 
burden  on  industry,  including  small 


businesses.  Comments  to  FDA's 
preliminary  outreach  generally  agreed 
with  this  position.  FDA  believes  that 
describing  the  specific  information  a 
covered  entity  must  keep,  but  not 
specifying  the  form  or  type  of  system  in 
which  those  records  must  be  maintained 
is  the  most  flexible  means  of  proposing 
this  regulation  for  all  businesses. 
However,  FDA  also  believes  that  each 
provision  in  this  proposed  rule  is 
necessary  to  tracing  investigations,  so 
we  do  not  propose  any  additional 
flexibility  for  small  or  very  small 
businesses. 

Finally,  FDA  is  proposing  several 
exemptions  based  on  facilify  fype.  Since 
the  majority  of  facilities  of  each  type  are 
small  businesses,  these  exemptions  will 
reduce  the  small  business  burden  of  this 
regulation.  In  the  proposed  rule,  FDA 
exempts  retail  facilities  from  having  to 
maintain  records  of  final  consumers 
who  purchase  retail  food  products. 
Requiring  firms  to  collect  and  maintain 
consumer  information  would  increase 
the  burden  on  retail  fecilities  by  at  least 
the  amount  of  the  current  redesign 
burden  and  current  additional  records 
maintenance  burden  summarized  in 
Table  40  of  this  document.  Without  this 
exemption,  retail  firms  (including  small 
retail  firms)  would  have  to  design  and 
maintain  an  entirely  new  recordkeeping 
system. 

Most  other  small  business  exemptions 
are  infeasible  for  this  regulation  because 
we  believe  records  held  by  these 
businesses  are  an  important  link  in  the 
chain  of  custody  for  the  food  products. 
As  shown  in  Table  39  of  this  document, 
a  large  percentage  of  the  food  industry 
woidd  be  exempt  luider  any  blanket 
small  business  exemption.  Even 
nonemployee  businesses  (who  have  no 
paid  employees,  the  smallest  exemption 
possible)  still  constitute  a  substantial 
proportion  of  the  food  industry.  Any 
type  of  exemption  in  the  middle  of  the 
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supply  chain  very  likely  woiUd  make 
records  unavailable  and  therefore  would 
break  the  chain  of  custody  of  many 
products  during  tracing  investigations. 

The  Bioterrorism  Act  exempts  farms 
and  restaurants.  Because  most  farms  and 
restaiuants  are  small  businesses,  this 
exemption  provides  regidatory  relief  to 
small  entities.  In  addition,  in  this 
proposed  rule  the  term  "farm"  includes 
facilities  that  pack  or  hold  food, 
provided  that  all  food  used  in  such 
activities  is  grown  or  raised  on  that  farm 
or  is  consiuned  on  that  fenn;  "fann" 
also  includes  facilities  that  manufacture 
or  process  food,  provided  that  all  food 
used  in  such  activities  is  consumed  on 
that  farm  or  another  iaim  under  the 
same  ownership.  Most  of  these  facilities 
are  small  entities.  The  statutory 
exemptions  provide  considerable  relief 
to  small  entities  without  compromising 
the  purpose  of  the  recordkeeping 
regulation.  FDA  will  continue  to 
conduct  research  regarding  possible 
further  exemptions,  and  requests 
comments  regarding  possible 
exemptions  that  woiUd  provide 
additional  relief  for  small  businesses 


while  still  accomplishing  the  goals  of 
the  Bioterrorism  Act. 

C.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
requires  cost-benefit  and  other  analyses 
before  any  rule  making  if  the  rule  would 
include  a  "Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year."  The  current  inflation- 
adjusted  statutory  threshold  is 
$112,300,000.  FDA  has  determined  that 
this  proposed  rule  does  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

Most  of  the  requirements  of  the 
Unfunded  Mandates  are  fulfilled  in  the 
Executive  Order  12866  analysis,  above. 
The  requirements  imder  the  Unfunded 
Mandates  Act  of  1995  include  assessing 
the  rule's  effects  on  future  costs; 
productivity;  particular  regions, 
communities,  or  industrial  sectors; 
economic  growth;  full  employment;  job 
creation;  and  exports. 

Table  42.— Future  Costs 


Future  costs:  The  future  costs  from 
the  recordkeeping  rule  include  the 
recurring  costs,  which  reach  their  long- 
term  value  in  the  third  year  after  the 
proposed  rule  would  become  final. 
These  costs  would  be  incurred  by 
domestic  facilities  that  manufactiue, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  food,  and  the 
foreign  facilities  that  are  subject  to  this 
proposed  rule  (foreign  manufacturers, 
processors,  packers,  and  holders  of  food 
that  would  be  required  to  register). 

Reciuring  costs  from  collecting  new 
information  would  be  incurred  in  each 
future  year.  The  estimates  of  these  costs 
were  modeled  using  the  previous 
analysis  of  the  juice  HAACP  regulation 
as  a  fiame  of  reference.  An  hourly 
burden  of  30  minutes  a  week  was  used 
for  the  additional  monitoring  and 
recordkeeping  that  would  be  required 
from  this  proposed  rule.  This  hourly 
burden  estimate  was  modified  for 
foreign  facilities  and  convenience  stores 
to  allow  for  structiual  differences 
assumed  in  their  operations.  For  a  fuller 
illustration  of  the  future  costs  of  the 
proposed  rule,  see  Table  20  of  this 
dociunent. 


Mean 

Low 

High 

Year  3  and  later  years 

$221,130,000 

$212,313,000 

$229,680,000 

II 


Particular  regions,  conwiunities,  or 
industrial  sectors:  The  costs  of  the 
recordkeeping  requirement  will  be 
shared  among  domestic  manu&ctuiers, 
processors,  packers,  transporters, 
receivers,  holders,  and  importers  of 
food,  and  the  foreign  facilities  that 
would  be  subject  to  this  proposed  rule 
(foreign  holders,  packers, 
manufactiirers,  and  processors  that 
would  be  required  to  register]  as  well  as 
domestic  constuners.  The  higher  costs 
inciirred  by  domestic  and  foreign 
suppliers  as  a  result  of  these  regidations 
will  mostly  be  passed  on  to  consumers 
in  the  form  of  higher  food  prices.  Since 
consiuner  demand  for  food  is  highly 
inelastic  almost  all  of  the  higher  costs 
incurred  by  food  suppliers  will  be 
passed  on  to  constmiers.  Consequently, 
higher  food  prices  will  reduce  real 
incomes  for  all  consumers.  However,  we 
believe  that  the  benefits  from  these 
regulations  wdl  justify  the  reduction  in 
real  incomes.  These  benefits  are 
measured  as  an  improved  ability  by  the 
FDA  to  respond  to  and  contain  threats 
of  serious  adverse  health  consequences 
from  accidental  or  deliberate 
contamination  of  food. 


National  productivity,  economic 
growth,  job  creation,  and  full 
employment  Although  this  proposed 
regidation  is  costly,  we  do  not  expect  it 
to  substantially  affect  national 
productivity,  growth,  jobs,  or  full 
employment.  The  total  costs  will  be 
small  relative  to  the  economy,  and  will 
be  ofiiset  by  benefits.  The  improved 
ability  to  respond  to,  and  contain, 
serious  adverse  health  consequences 
means  less  illness  and  fewer  sick  days 
taken  by  employees,  and  lower 
adjustment  costs  by  firms  that  would 
otherwise  need  to  hire  replacement 
employees. 

Exports:  This  proposed  rule  would 
require  additional  records  to  be  kept 
throughout  the  production  and 
distribution  chain  for  food.  The 
additional  recordkeeping  costs  would 
increase  the  total  costs  of  production 
and  distribution  for  all  of  the  regulated 
products  ,^  including  products  sold 
within  the  United  States  and  across 
national  borders.  These  increased  costs 
will  be  largely  passed  on  to  consimiers 
in  the  form  of  higher  prices,  which  will 
tend  to  reduce  the  quantity  demanded 
of  the  regulated  products.  The  increased 


prices  of  U.S.  exports  could  reduce  the 
quantity  of  U.S.  exj>orts  demanded, 
particularly  in  comparison  with  exports 
from  coimtries  that  do  not  implement 
similar  recordkeeping  regulations.  We 
expect  this  effect  to  be  insignificant, 
because  under  the  proposed  rule  (option 
10,  described  above),  the  increases  in 
the  price  of  U.S.  exports  (and  resulting 
decreases  in  quantity  demanded)  would 
be  quite  small. 

D.  SBREFA  Major  Rule 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  defines  a  major 
rule  for  the  purpose  of  congressional 
review  as  having  caused  or  being  likely, 
to  cause  one  or  more  of  the  following: 
An  annual  effect  on  the  economy  of 
$100  million;  a  niajor  increase  in  costs 
or  prices;  significant  adverse  effects  on 
competition,  employment,  productivity, 
or  iiuiovation;  or  significant  adverse 
effects  on  the  ability  of  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets.  In  accordance  with  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  0MB  has  determined  that 
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this  proposed  rule,  when  final,  will  be 
a  major  rule  for  the  purpose  of 
congressional  review. 

IV.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  A  description  of 
these  provisions  is  given  below  with  an 
estimate  of  the  annual  recordkeeping 
burden.  Included  in  the  estimata  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

FDA  invites  conunents  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information 
would  have  practical  utility;  (2)  the 
accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Recordkeeping  and  Records 
Access  Requirements  for  Food  Facilities 

Description:  The  Bioterrorism  Act 
contains  a  provision  authorizing  the 
Secretary  to  develop  regulations 
requiring  food  facilities  that 
manufecture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
food  to  establish  and  maintain  records 
identifying  the  inmiediate  previous 
sources  and  immediate  subsequent 
recipients  of  food,  animal  food,  or  food 
ingredients.  Records  for  nontransporters 
must  include  the  name  and  full  contact 
information  of  sources,  recipients,  and 
transporters,  an  adequate  description  of 
the  food  including  the  quantity  and  the 
way  that  it  is  packaged,  and  the  receipt 
and  shipping  dates.  Records  for 
transporters  must  include  similar 
information  about  the  food  or  food 
packaging,  sources,  and  recipients, 
identification  of  all  modes  of 
transportation,  and  responsible 
individuals,  while  the  food  or  food 
packaging  is  in  the  custody  of  the 
transporter. 


Description  of  Respondents:  Facilities 
that  manufacture,  process,  pack,  hold, 
receive,  distribute,  transport,  or  import 
food  are  required  to  establish  and 
maintain  records,  including  facilities  in 
both  interstate  and  intrastate  commerce. 
Foreign  manufacturers,  processors, 
packers,  and  holders  of  food  that  would 
be  required  to  register  are  required  to 
maintain  records  if  they  ship  food  to  the 
United  States. 

Burden:  FDA  estimates  that  the 
paperwork  burden  of  this  rule  will  be 
incurred  by  the  niunber  and  types  of 
firms  and  facilities  listed  in  Table  43  of 
this  document.  FDA  assumes  that, 
approximately  841,000  facilities  owned 
by  approximately  646,000  firms  would 
be  covered.  This  number  includes 
domestic  facilities  that  manufacture, 
process,  transport,  distribute,  pack, 
receive,  hold,  or  import  food,  and  the 
foreign  fecilities  that  manufacture, 
process,  package,  or  hold  food  destined 
for  consumption  or  use  in  the  United 
States  that  would  be  required  to  register. 
Some  of  the  recordkeeping  burden  will 
be  incurred  at  the  firm  level  and  some 
of  the  bimlen  will  be  incurred  at  the 
facility  level. 


Table  43.— Affected  Facility  and  Firm  Details 


Type 

Facility  Estimate 

Firm  Estimate 

Manufacturers 

43.376 

36,948 

Wtioiesaiers/Warehouses 

95,745 

76,952 

Packaging^ 

36.907 

34.633 

Transporters/Packers 

16.773 

15,171 

Retail  Grocery  arxl  Specialty  Food 

207.657 

153,277 

Convenience  Stores 

128.985 

66,866 

Mixed-Type  Facilities  That  Have  Farnis 

30.497 

24,397 

Importers 

18.902 

15,122 

Total  Domestic 

578,842 

425,366 

Final  Holders 

77.427 

61.942 

De  minimus  Processors/Packagers 

22.600 

18.080 

Manufacturers 

125.450 

106.858 

Other  Facility  Types 

Total  Foreign 

225.477 

186.879 

^  Including  outer  packaging  and  food  contact  sut>stances. 


The  recordkeeping  burden  for 
§§  1.337, 1.345,  and  1.352  includes 
learning  about  the  regulation 
requirements,  the  redesign  of  records, 
and  records  maintenance  including 


information  collection  for  these  records,  precision  the  burden  inciuxed  firom 

The  burden  for  §  1.36J  is  associated  executing  a  records  access  request,  we 

with  planning  for  and  executing  an  FDA  only  compute  the  burden  for  firms  to 

request  for  records.  Because  it  is  prepare  for  a  potential  records  access 

difficult  to  estimate  with  any  degree  of  request  fi'om  FDA. 
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The  bm-den  for  learning  the  regulatory 
requirements  of  this  proposed 
recordkeeping  rule  may  be  shared  by 
firms  that  also  need  to  leam  the 
regulatory  requirements  of  the  proposed 
rule  entitled  "Registration  of  Food 
Facilities"  (68  FR  5378,  February  3, 
2003).  The  learning  burden  presented  in 
Table  44  of  this  document  includes  the 
total  niunber  of  hours  needed  to  leam 
and  understand  the  records  required  for 
compliance.  This  is  a  one-time  biu'den 
that  covered  firms  will  incur  in  the  first 
year  following  enactment  of  the  final 
rule. 

The  records  redesign  burden 
presented  in  Table  44  of  this  document 
reflects  the  bvuden  that  some  firms  will 
incur  by  adding  a  limited  amount  of 
new  information  to  their  records.  Some 
firms  will  not  already  be  keeping  the 


required  information  in  a  readily 
accessible  form.  The  records  redesign 
burden  includes  labor  and  capital  costs 
associated  with  modifying  existing 
forms  so  that  they  are  better  suited  to 
meet  the  recordkeeping  requirements. 
This  is  assumed  to  be  a  one-time  burden 
incurred  by  each  covered  firm  in  the 
first  and  second  years  following 
implementation  of  the  final  nde. 
"The  records  access  preparation 
burden  presented  in  Table  44  of  this 
document  reflects  the  burden  of 
preparing  a  plan  for  modifying  current 
business  practices  in  order  to  be  able  to 
respond  to  an  FDA  records  request  in 
the  4-hour  or  8-hour  required 
timeframe.  The  estimate  of  the  records 
access  planning  burden  is  a  one-time 
burden  that  would  be  incurred  in  the 
first  and  second  years  following 


enactment  of  the  final  rule.  We  assume 
that  this  burden  will  be  incurred  by 
each  facility. 

FDA  expects  that  personnel  at  most 
facilities  will  incui  a  records 
maintenance  burden  due  to  collecting, 
recording,  and  checking  for  accuracy  the 
limited  amoimt  of  additional 
information  required  by  the  proposed 
rule.  The  burden  from  this  activity  is 
reported  in  table  45  of  this  document 
and  is  assumed  to  be  incurred  by  all 
facilities  in  each  subsequent  year 
following  enactment  of  the  final  nde. 
Finally,  new  firms  are  assumed  to  incur 
burdens  itova  learning  and  records 
access  preparation  in  each  subsequent 
year  following  enactment  of  the  final 
rule.  These  burdens  for  new  firms  are 
reported  in  table  44  of  this  document. 


Tari  f  44.— Estimated  Annual  Recordkeeping  Burden— One-Time  Burdeni 

21  CFR  Section 

No.  of 
Recordkeeper§ 

Annual 

Frequency  per 

Record 

Total  Annual 
Ftecords 

Hours  per 
Record 

Capital  Costs 

Total  Hours 

1.337. 1.345,  and  1.352.  (Learning) 

804,319 

1 

804.319 

6.853 

5,512.000 

1.337.  1.345.  and  1.352,  (Redesign) 

278,858 

1 

278,858 

29.607 

$130,582,000 

8.256,000 

1.361  (A 
Total 

iccess  Preparatkxi) 

552,630 

1 

552,630 

5.626 

3.109.000 

16.877.000 

^  Ttiere  are  no  operating  and  maintenance  costs  associated  with  this  collection  of  informatkm. 

Table  45.— Estimated  Annual  Recordkeeping  Burden— Subsequent  Years^ 


21  CFR  Section 

1 

No.  of 
Recordkeepers 

Annual 

Frequency  per 

Record 

Total  Annual 
flecords 

Hours  per 
Record 

Total  Hours 

1.337,  1.345.  and  1.3.5?  (AddJttonal  Records  Mainte- 
nance) 

772.410 

1 

772.410 

10.625 

8.207.000 

1.337.  1.345,  and  1.352,  (Learning  for  New  Finns) 

80,432 

1 

80.432 

6.853 

551.000 

1 .361  (Access  Preparatkxi  for  New  Firms) 

55.263 

1 

55.263 

5.626 

311.000 

Total 

9.069.000 

'  There  are  no  capital  costs  or  operating  and  n>aintenance  costs  associated  with  this  collection  of  informatkxi. 


In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  the  agency  has  submitted  the 
information  collection  provisions  of  this 
proposed  rule  to  OMB  for  review. 
Interested  persons  are  requested  to  send 
comments  regarding  information 
collection  to  OMB  (see  ADDRESSES). 

V.  Analysis  of  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  enviromnental  effects  of 
this  action.  FDA  has  concluded  under 
21  CFR  25.30(h)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Federalism 

FDA  has  analyzed  this  jproposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  tentatively  concludes  that  the 


proposed  nde  does  not  contain  policies 
that  have  federalism  implications  as 
defined  in  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  is  not  required. 

Vn.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  conunents,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
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heading  of  this  document.  FDA  cannot 
be  responsible  for  addressing  comments 
submitted  to  the  wrong  docket  or  that 
do  not  contain  a  docket  number. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  notes  that  the  comment  period 
for  this  doctunent  is  shorter  than  the  75- 
day  period  that  the  agency  customarily 
provides  for  proposed  nJes  that  are 
technical  or  sanitary  or  phytosanitary 
(SPS)  measures.  FDA  believes  that  a  60- 
day  comment  period  is  appropriate  in 
this  instance.  Executive  Order  12889, 
"Implementation  of  the  North  American 
Free  Trade  Agreement"  (58  FR  69681, 
December  30, 1993),  states  that  any 
agency  subject  to  the  Administrative 
Procedure  Act  must  provide  a  75-day 
comment  period  for  any  proposed 
Federal  technical  regulation  or  any 
Federal  SPS  measure  of  general 
application.  Executive  Older  12889 
provides  an  exception  to  the  75-day 
comment  period  where  the  United 
States  considers  a  technical  or  SPS 
mBasure  of  general  application 
necessary  to  address  an  \irgent  problem 
related  to  the  protection  of  human, 
plant,  or  animal  health.  FDA  has 
concluded  that  this  proposed  rule  is 
subject  to  the  exception  in  Executive 
Order  12889. 

The  Bioterrorism  Act  states  that  it  is 
intended  "[t]o  improve  the  ability  of  the 
United  States  to  prevent,  prepare  for, 
and  respond  to  bioterrorism  and  other 
public  health  emergencies."  In  order  to 
meet  these  objectives,  section  306  of  the 
act  requires  FDA  to  propose  and  issue 
final  regiUations  requiring  the 
establishment  and  maintenance  of 
records  within  18  months  of  the 
Bioterrorism  Act's  enactment,  which  is 
by  December  12,  2003.  This  expedited 
timeframe  reflects  the  iwgency  of  the 
U.S.  Government's  need  to  prepare  to 
respond  to  bioterrorism  and  other  food- 
related  emergencies.  Accordingly,  FDA 
has  concluded  that  the  urgency  of  this 
matter  is  sufficient  justification  for 
shortening  the  public  comment  period 
for  this  proposal  to  60  days,  consistent 
with  Executive  Order  12889. 

FDA  will  not  consider  any  comments 
submitted  after  the  60-day  comment 
period  closes  and  does  not  intend  to 
grant  any  requests  for  extension  of  the 
comment  period  due  to  the  Bioterrorism 
Act's  December  12,  2003,  deadline. 

Vm.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 


through  Friday.  FDA  has  verified  the 
Web  site  addresses  in  this  document, 
but  is  not  responsible  for  subsequent 
changes  to  the  Web  sites  after  this 
dociunent  publishes  in  the  Federal 
Register. 
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List  of  Subjects 

21  CFR  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  11 

Administrative  practice  and 
procedure,  Computer  technology. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commission^' 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  1  and  11  be  amended  as 
follows: 

PART  1-OENERAL  ENFORCEMENT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  continues  to  read  as  follows: 

Authority;.  15  U.S.C.  1453,  1454.  1455;  21 
U.S.C.  304.  321.  331.  334,  343,  350c,  350d. 
352.  355.  360b,  362,  371.  374.  381.  382,  393; 
42  U.S.C.  216,  241.  243.  262,  264. 

2.  Subpart  J  is  added  to  part  1  to  read 
as  follows: 

Subpart  J— Establishment,  Maintenance, 
and  Availaliility  of  Records 

General  Provisions 

Sec. 

1.326  .Who  is  subject  to  this  subpart? 

1.327  Who  is  excluded  from  all  or  part  of 
the  regulations  in  this  subpart? 

1.328  What  definitions  apply  to  this 
subpart? 

1.329  Do  other  statutory  provisions  and 
regulations  apply? 

1.330  Can  existing  records  satisfy  the 
requirements  of  this  subpart? 

Requirements  to  Establish  and  Maintain 
Records  to  Identify  the  Nontransporter  and 
Transporter  Immediate  Previous  Source  of 
All  Food 

1.337    What  information  is  required  in  the 
records  you  must  establish  and  maintain 
to  identify  the  nontransporter  and 
transporter  invmediate  previous  source? 

Requirements  to  Establish  and  Maintain 
Records  to  Identify  the  Nontransporter  and 
Transporter  Immediate  Subsequent 
Recipient  of  All  Food 

1.345    What  information  is  required  in  the 
records  you  must  establish  and  maintain 
to  identify  the  nontransporter  and 
transporter  immediate  subsequent 
recipient? 


Requirements  to  Establish  and  Maintain 
Records  to  Trace  the  Transportation  of  All 
Food 

1.351  Who  is  required  to  establish  and 
maintain  records  for  tracing  the 
transportation  of  all  food? 

1.352  what  information  is  required  in  the 
transportation  records? 

General  Requirements 

1.360  What  are  the  record  retention 
requirements? 

1.361  What  are  the  record  availabiUty 
requirements? 

1.362  What  records  are  excluded  from  this 
subpart? 

1.363  What  are  the  consequences  of  failing 
to  establish  or  maintain  records  or  make 
them  available  to  FDA? 

Effective  Dates 

1 .368    What  are  the  compUance  dates  for 
this  subpart? 

Subpart  J— Establishinent, 
Maintenance,  and  Availability  of 
Records 

General  Provisions 

§1.326    Who  is  subiect  to  tfiis  subpart? 

(a)  Domestic  persons  who 
manufacture,  process,  pack,  transport, 
distribute,  receive,  hold,  or  import  food 
intended  for  consimiption  in  the  United 
States  are  subject  to  tiie  regidations  in 
this  subpart,  uilless  you  qualify  for  one 
of  the  exclusions  in  §  1.327.  In  addition, 
foreign  facilities  that  manufacture/ 
process,  pack,  or  hold  food  for  human 
or  animal  consumption  in  the  United 
States  are  subject  to  these  regulations, 
imless  you  qualify  for  one  of  the 
exclusions  in  §  1.327.  If  you  conduct 
more  than  one  type  of  activity  at  a 
location,  you  are  required  to  keep 
records  with  respect  to  those  activities 
covered  by  this  subpart,  but  are  not 
required  by  this  subpart  to  keep  records 
with  respect  to  activities  that  fall  within 
one  of  the  exclusions  in  §  1.327. 

(b)  Persons  subject  to  the  regulations 
in  this  subpart  must  keep  records 
whether  or  not  the  food  enters  interstate 
commerce. 

§  1 .327    Who  is  excluded  from  all  or  part  of 
the  regulations  in  this  subpart? 

(aj  Farms  are  excluded  from  all  of  the 
reflations  in  this  subpart; 

(b)  Restaurants  are  excluded  from  all 
of  the  regidations  in  this  subpart; 

(c)  Fishing  vessels  including  those 
that  not  only  harvest  and  transport  fish 
but  also  enge^e  in  practices  such  as 
heading,  eviscerating,  or  freezing 
intended  solely  to  prepare  fish  for 
holding  on  board  a  harvest  vessel  are 
excluded  from  all  of  the  regulations  in 
this  subpart,  except  §  1.361  and  §  1.363. 
However,  those  fishing  vessels 
otherwise  engaged  in  processing  fish. 


which  for  purposes  of  this  subsection 
means  handling,  storing,  preparing, 
heading,  eviscerating,  shucking, 
freezing,  changing  into  different  market 
forms,  manufacturing,  preserving, 
packing,  labeling,  dockside  imloading, 
or  holding,  are  subject  to  all  of  the 
regulations  in  this  subpart; 

(d)(1)  All  retail  facilities  are  excluded 
frx)m  §  1.345  of  this  subpart; 

(2)  Retail  facilities  that  employ  10  or 
fewer  full-time  equivalent  employees 
that: 

(i)  Are  located  in  the  same  general 
physical  location  as  a  farm;  and 

(ii)  Sell  improcessed  food  grown  or 
raised  on  that  brm  or  on  another  form 
located  in  the  same  general  physical 
location  are  excluded  from  all  of  the 
regulations  in  this  subpart,  except 
§  1.361  and  §  1.363,  with  respect  to  that 
unprocessed  food. 

(e)  Persons  who  manufectiire,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  food  that  is  within  the 
exclusive  jurisdiction  of  the  U.S. 
Department  of  Agricidture  imder  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601  et  seq.),  the  Poidtry  Products 
hispection  Act  (21  U.S.C.  451  et  seq.),  or 
the  Egg  Products  Inspection  Act  (21 
U.S.C.  1031  et  seq.)  are  excluded  from 
all  of  the  regulations  in  this  subpart 
with  respect  to  that  food. 

(f)  Foreign  facilities  are  excluded  from 
all  the  regulations  in  this  subpart,  if 
food  from  such  facilities  imdergoes 
further  manufactiuing/processing 
(including  packaging)  by  another  foreign 
facility  outside  the  United  States.  This 
exclusion  does  not  apply  to  a  foreign 
facility  if  the  further  manufacturing/ 
processing  (including  packaging) 
conducted  by  the  subsequent  facility 
consists  of  adding  labeling  or  any 
similar  activity  of  a  de  minimis  nature. 

(g)  Persons  who  manufacture,  process, 
pack,  transport,  distribute,  receive,  hold, 
or  import  pet  food  who  are  not  subject 
to  the  recordkeeping  provisions  of  the 
animal  proteins  prohibited  in  ruminant 
feed  regulation  (§  589.2000  of  this 
chapter)  are,  with  respect  to  pet  food 
records,  excluded  from  all  the 
regidations  in  this  subpart  except  for 
§1.361  and  §1.363. 

§1.328    What  definitions  apply  to  tttis 
sul>part? 

The  definitions  of  terms  in  section 
201  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  apply  to  such  terms  when 
used  in  this  subpart. 

In  addition,  for  the  purposes  of  this 
subpart:  ■* 

Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Domestic  person  means  any  person 
located  in  any  State  or  Territory  of  the 
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United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico. 
Farm  means  a  facility  in  one  general 
physical  location  devoted  to  the 
growing  of  crops  for  food,  the  raising  of 
animals  for  food  (including  seafood),  or 
both.  The  term  "farm"  includes: 

(1)  Facilities  that  pack  or  hold  food, 
provided  that  all  food  uised  in  such 
activities  is  grown  or  raised  on  that  farm 
or  is  consumed  on  that  farm;  and 

(2)  Facihties  that  manufacture/process 
food,  provided  that  all  food  used  in 
such  activities  is  consimied  on  that  farm 
or  another  farm  under  the  same 
ownership. 

Food  has  the  meaning  given  in  section 
201(0  of  the  act  (21  U.S.C.  321(f)). 
Examples  of  food  include,  but  are  not 
limited  to:  Fruits;  vegetables;  fish;  dairy 
products;  eggs;  raw  agricultural 
commodities  for  use  as  food  or 
components  of  food;  animal  feed, 
including  pet  food;  food  and  feed 
ingredients  and  additives,  including 
substances  that  migrate  into  food  from 
food  packaging  and  other  articles  that 
contact  food;  dietary  supplements  and 
dietary  ingredients;  infant  formula; 
beverages,  including  alcoholic  beverages 
and  bottled  water;  Uve  food  animals; 
bakery  goods;  snack  foods;  candy;  and 
canned  foods. 

Foreign  facility  means  a  facility  other 
than  a  domestic  person  that 
manufactures/processes,  packs,  or  holds 
food  for  consumption  in  the  United 
States. 

Manufacturing/processing  means 
making  food  from  one  or  more 
ingredients,  or  synthesizing,  preparing, 
treating,  modifying  or  manipulating 
food,  including  food  crops  or 
ingredients.  Examples  include,  but  are 
not  limited  to:  Cutting,  peeling, 
trimming,  washing,  waxing, 
eviscerating,  rendering,  cooking,  baking, 
freezing,  cooling,  pasteurizing, 
homogenizing,  mixing,  formulating, 
bottling,  milling,  grinding,  extracting 
juice,  distilling,  labeling,  or  packaging. 

Nontransporter  means  a  person  who 
owns  food  or  who  holds,  processes, 
packs,  imports,  receives,  or  distributes 
food  for  purposes  other  than 
transportation. 

Nontransporter  immediate  previous 
source  means  a  person  that  last  had  an 
article  of  food  before  transferring  it  to 
another  nontransporter. 

Nontransporter  immediate 
subsequent  recipient  means  a 
nontransporter  that  acquires  an  article 
of  food  from  another  nontransporter. 

Perishable  food  means  food  that  is  not 
heat-treated,  not  frozen,  and  not 
otherwise  preserved  in  a  manner  so  as 
to  prevent  the  quality  of  the  food  bom 
being  adversely  affected  if  held  longer 


than  7  days  under  normal  shipping  and 
storage  conditions. 

Pet  food  means  food  for  nonfood- 
producing  animals. 

Recipe  means  the  quantitative 
formiUa  used  in  the  manufactiuring  of 
the  food  product,  but  not  the  identity  of 
the  individual  ingredients  of  the  food. 

Restaurant  means  a  facility  that 
prepares  and  sells  food  directly  to 
consumers  for  immediate  consumption. 
Restaurants  include,  but  are  not  limited 
to,  cafeterias,  limchrooms,  cafes,  bistros, 
fast  food  establishments,  food  stands, 
saloons,  taverns,  bars,  loimges,  catering 
facilities,  hospital  kitchens,  day  care 
kitchens,  and  nursing  home  kitchens. 
Facilities  that  provide  food  to  interstate 
conveyances,  rather  than  directly  to 
consxuners,  are  not  restaurants. 

Retail  facility  means  a  facility  that 
sells  food  products  directly  to 
consiuners  only.  The  term  includes,  but 
is  not  limited  to,  grocery  and 
convenience  stores,  vending  machine 
locations,  and  commissaries. 

Transporter  means  a  person  who  has 
possession,  custody,  or  control  of  an 
article  of  food  for  the  sole  purpose  of 
transporting  the  food.  A  person  who 
owns  food  or  who  holds,  processes, 
packs,  imports,  receives,  or  distributes 
food  for  pvuposes  other  than 
transportation  is  not  a  transporter. 

Transporter's  immediate  previous 
source  means  a  person  from  whom  a 
transporter  received  an  article  of  food. 
This  source  can  be  either  another 
transporter  or  a  nontransporter. 

Transporter's  immediate  subsequent 
recipient  means  a  person  to  whom  a 
transporter  delivered  an  article  of  food. 
This  recipient  can  be  either  another 
transporter  or  a  nontransporter. 

You  means  a  person  or  facility  subject 
to  this  subpart  under  §  1.326. 

§  1 .329    Do  ottier  statutory  provisions  and 
regulations  apply? 

(a)  In  addition  to  the  regulations  in 
this  subpart,  you  must  comply  with  all 
other  applicable  statutory  provisions 
and  regulations  related  to  the 
establishment  and  maintenance  of 
records  for  foods  except  as  described  in^ 
paragraph  (b)  of  this  section.  For 
example,  the  regulations  in  this  subpart 
are  in  addition  to  existing  recordkeeping 
regidations  for  low  acid  canned  foods, 
juice,  seafood,  infant  formula,  color 
additives,  bottled  water,  animal  feed, 
and  medicated  animal  feed. 

(b)  Records  established  or  maintained 
to  satisfy  the  requirements  of  this 
subpart  that  meet  the  definition  of 
electronic  records  in  §  11.3(b)(6)  of  this 
chapter  are  exempt  from  the 
requirements  of  part  11  of  this  chapter. 
Records  that  satisfy  the  requirements  of 


this  subpart  but  that  are  also  required 
under  other  applicable  statutory 
provisions  or  regulations  remain  subject 
to  part  1 1  of  this  chapter. 

§  1 .330    Can  existing  records  satisfy  the 
requirements  of  this  subpart? 

The  regulations  in  this  subpart  do  not 
require  duplication  of  existing  records  if 
those  records  contain  all  of  the 
information  required  by  this  subpart.  If 
a  covered  person  keeps  records  of  all  of 
the  information  as  required  by  this 
subpart  in  order  to  comply  with  other 
Federal,  State,  or  local  regulations,  or 
for  any  other  reason,  then  those  records 
may  be  used  to  meet  these  requirements. 

Roquiramants  to  Establistt  and 
Maifttain  Racorda  to  ktontify  ttta 
Nontranaporlar  and  Tranaportar 
Immediate  Previous  Sourca  of  All  Food 

§1.337  What  information  is  requirad  in  the 
records  you  must  establish  and  maintain  to 
Identify  ttie  nontransporter  and  transporter 
immediate  previous  source? 

(a)  If  you  are  a  nontransporter,  you 
must  establish  and  maintain  the 
following  records  for  all  food  you 
receive.  Your  records  must  include 
information  reasonably  available  to  you 
to  identify  the  specific  soiuce  of  each 
ingredient  that  was  used  to  make  every 
lot  of  finished  product. 

(1)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
nimiber  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  nontransporter 
immediate  previous  source,  whether 
domestic  or  foreign; 

(2)  An  adequate  description  of  the 
type  of  food  received,  to  include  brand 
name  and  specific  variety  (e.g.,  brand  x 
Cheddar  cheese,  not  just  cheese;  or 
romaine  lettuce,  not  just  lettuce); 

(3)  The  date  you  received  the  food; 

(4)  The  lot  or  code  number  or  other 
identifier  of  the  food  (to  the  extent  this 
information  exists); 

(5)  The  quantity  and  how  the  food  is 
packaged  (e.g.,  6  ct.  bunches,  25  lb 
carton,  12  oz  bottle);  and 

(6)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  transporters 
who  transported  the  food  to  you. 

Raqulramants  to  Establish  and 
Maintain  Racoids  to  Idantify  tha 
Nontranaporter  and  Tranaportar 
Immadlata  Subaaquent  Recipient  of  All 
Food 

§  1 .345  What  infomurtion  is  required  in  the 
records  you  must  establish  and  maintain  to 
identify  tfie  nontransporter  and  transporter 
immediate  subsequent  recipient? 

(a)  If  you  are  a  nontransporter,  you 
must  establish  and  maintain  the 
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following  records  for  all  food  you 
release: 

(1)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  nontransporter 
inmiediate  subsequent  recipient, 
whether  domestic  or  foreign; 

(2)  An  adequate  description  of  the 
type  of  food  released,  to  include  brand 
name  and  specific  variety  (e.g.,  brand  x 
cheddar  cheese,  not  just  cheese;  or 
romaine  lettuce,  not  just  lettuce); 

(3)  The  date  the  food  was  released; 

(4)  The  lot  or  code  nimiber  or-other 
identifier  of  the  food  (to  the  extent  this 
information  exists); 

(5)  The  quantity  and  how  the  food  is 
packaged  (e.g.,  6  ct.  bunches,  25  lb 
carton,  12  oz  bottle);  and 

(6)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  transporters 
who  transported  the  food  from  you. 

(b)  [Reserved] 

Raquiraments  to  Establish  and 
Maiitfain  Records  to  Trace  the 
Tranaportation  of  All  Food 

§  1 .361    Who  is  required  to  estat>lish  and 
maintain  records  for  tracing  the 
transportation  of  all  food? 

If  you  are  a  domestic  person  and  you 
are  a  transporter  of  food,  you  are 
required  to  establish  and  maintain 
records  containing  information  not  only 
about  your  transportation  activities  but 
also  about  the  person  from  whom  you 
received  the  food  (the  transporter's 
immediate  previous  source)  and  the 
person  to  whom  you  delivered  it  (the 
transporter's  immediate  subsequent 
recipient),  as  specified  in  §  1.352. 

§  1 .352    What  information  is  required  in  the 
transportation  records? 

(a)  You  must  establish  and  maintain 
the  following  records  for  each  food  you 
transport: 

(1)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  person  who 
had  the  food  immediately  before  you, 
and  the  date  you  received  it  from  that 
person; 

(2)  The  name  of  the  firm  and 
responsible  individual,  address,  phone 
number  and,  if  available,  the  fax  number 
and  e-mail  address  of  the  person  who 
had  the  food  immediately  after  you,  and 
the  date  you  delivered  it  to  that  person; 

(3)  An  adequate  description  of  the 
type  of  food,  including  brand  name  and 
specific  variety  (e.g.,  brand  x  cheddar 
cheese,  not  just  cheese;  or  romaine 
lettuce,  not  just  lettuce); 


(4)  The  lot  or  code  number  or  other 
identifier  of  the  food  (to  the  extent  this 
information  exists); 

(5)  The  quantity  and  how  the  food  is 
packaged  (e.g.,  6  ct.  bimches,  25  lb 
carton,  12  oz  bottle); 

(6)  Identification  of  each  and  every 
mode  of  transportation  (e.g.,  company 
truck,  private  carrier,  rail,  air,  etc.),  and 
the  individual  responsible,  from  the 
time  you  first  received  the  food  imtil  the 
time  you  delivered  it. 

(b)  [Reserved] 

General  Requirements 

§1.360    What  are  the  record  retention 
requirements? 

(a)  You  must  create  the  required 
records  at  the  time  the  activity  occurs. 

(b)  You  must  retain  for  1  year  after  the 
date  the  records  were  created  all 
required  records  for  perishable  foods 
not  intended  for  processing  into 
nonperishable  foods. 

(c)  You  must  retain  for  2  years  after 
the  date  the  records  were  created  all 
required  records  for  all  other  foods, 
except  animal  foods. 

(d)  You  must  retain  for  1  year  after  the 
date  the  records  were  created  all 
required  records  for  animal  food, 
including  pet  food. 

(e)  You  must  retain  all  records 
required  by  these  regulations  at  the 
establishment  where  the  covered 
activities  described  in  ^e  records 
occinred  (pnsite)  or  at  a  reasonably 
accessible  location. 

(f)  The  maintenance  of  electronic 
records  is  acceptable. 

§  1 .361    What  are  the  record  availability 
requirements? 

When  FDA  has  a  reasonable  belief     " 
that  an  article  of  food  is  adulterated  and 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals,  any  records  and  other 
information  accessible  to  FDA  under 
section  414  or  704(a)  of  the  act  must  be 
readily  available  for  inspection  and 
photocopying  or  other  means  of 
reproduction.  Such  records  and  other 
information  must  be  made  available 
within  4  hours  of  a  request  if  the  request 
is  made  between  8  a.m.  and  6  p.m., 
Monday  through  Friday,  or  within  8 
hours  of  a  request  if  made  at  any  other 
time,  by  an  officer  or  employee  duly 
designated  by  the  Secretary  who 
presents  appropriate  credentials  and  a 
written  notice.  If  records  and  other 
information  are  stored  off  site,  the 
records  must  be  retrieved  and  provided 
onsite  within  the  specified  time  period. 
Electronic  records  are  considered  to  be 
onsite  if  they  are  accessible  from  an 
onsite  location. 


§  1 .362    What  records  are  excluded  from 
this  subpart? 

The  establishment  and  maintenance 
of  records  as  required  by  this  subpart 
does  not  extend  to  recipes  for  food, 
financial  data,  pricing  data,  personnel 
data,  research  data,  or  sales  data  (other 
than  shipment  data  regarding  sales). 

§1.363    What  are  ttte  consequences  of 
failing  to  establish  or  maintain  records  or 
malce  them  availabte  \p  FDA? 

(a)  The  failure  to  establish  or  maintain 
records  as  required  by  section  414(b)  of 
the  act  or  the  refusal  to  permit  access  to 
or  verification  or  copying  of  any  such 
required  record  is  a  prohibited  act  under 
section  301  of  the  act  (21  U.S.C.  331). 

(b)  The  failure  to  make  records  or 
other  information  available  to  FDA  as 
reqmred  by  section  414  or  704(a)  of  the 
act  is  a  prohibited  act  under  section  301 
of  the  act. 

Effective  Dates 

§1.368    What  are  the  compliance  dates  for 
this  subpart? 

(a)  The  regulations  in  this  subpart 
shall  be  effective  6  months  after  the  date 
of  publication  of  the  final  rule  in  the  . 
Federal  Register.  .However,  this  subpart 
is  not  binding  on  small  and  very  small 
businesses  imtil  the  dates  listed  in 
paragraphs  (a)(1)  and  {a)(2)  of  this 
section. 

(1)  The  regulations  in  this  subpart  are 
binding  12  months  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  for  small  businesses 
employing  fewer  than  500  but  more 
than  10  full-time  equivalent  employees. 

(2)  The  regulations  are  binding  18 
months  after  the  date  of  publication  of 
thp  final  rule  in  the  Federal  Register,  for 
very  small  businesses  that  employ  10  or 
fewer  full-time  equivalent  employees. 

(b)  [Reserved] 

PART  11— ELECTRONIC  RECORDS; 
ELECTRONIC  SIGNATURES 

3.  The  authority  citation  for  21  CFR 
part  11  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321-393;  42  U.S.C. 
262. 

4.  Section  11.1  is  amended  to  add 
paragraph  (f)  to  read  as  follows: 

§11.1    Scope. 

***** 

(f)  This  part  does  not  apply  to  records 
required  to  be  established  or  maintained 
by  §§1.326  through  1.368  of  this 
chapter.  Records  that  satisfy  the 
requirements  of  Part  1,  Subpart  J  of  this 
chapter  but  that  are  also  required  imder 
other  applicable  statutory  provisions  or 
regulations  remain  subject  to  this  part. 
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Dated:  May  1.  2003. 
Mark  B.  McClellan, 
Commissioner  of  Food  and  Drugs. 

Dated:  May  2,  2003. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 
(FR  Doc.  03-11460  Filed  5-5-03;  5:08  pm] 
BILLING  CODE  4160-01-S 
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May  %  2003 
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Department  of 
Health  and  Human 
Services 

Food  and  Dn^  Administration 

21  CFR  Piarts  1  and  16 
Administrative  Detention  of  Food  for 
Human  or  Animal  Consumption  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and  Response 
Act  of  2002;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1  and  16 
[Docket  No.  02H-Q2T5] 
RIN0910-AC38 

Administrative  Detention  of  Food  for 
Human  or  Animal  Consumption  Under 
the  Public  Healtli  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  a 
regulation  that  provides  procedures  for 
the  detention  of  an  article  of  food,  if  an 
officer  or  qualified  employee  of  FDA  has 
credible  evidence  or  information 
indicating  that  such  article  presents  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
cinimals  ("administrative  detention"). 
The  proposed  regulation  implements 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (the  Bioterrorism 
Act),  which  authorizes  the  use  of 
administrative  detentions  and  requires 
regulations  establishing  procedures  for 
instituting  on  an  expedited  basis  certain 
enforcement  actions  against  perishable 
food  subject  to  a  detention  order. 
DATES:  Submit  wrritten  or  electronic 
comments  by  July  8,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  Steadman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
007),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740,  301-827-6733. 
SUPPLEMENTARY  INFORMATION: 
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L  Background  and  Legal  Authority 

The  events  of  September  11,  2001, 
highlighted  the  need  to  enhance  the 
security  of  the  U.S.  food  supply. 
Congress  responded  by  passing  the 
Bioterrorism  Act  (Public  Law  107-188), 
which  was  signed  into  law  on  June  12, 
2002.  The  Bioterrorism  Act  includes  a 
provision  in  title  HI  (Protecting  Safety 
and  Security  of  the  Food  and  Drug 
Supply),  Subtitie  A  (Protection  of  Food 
Supply),  section  303,  which  amends 
section  304  of  the  Federal  Food,  Drug, 


and  Cosmetic  Act  (the  act)  (21  U.S.C. 
334  et  seq.)  by  adding  paragraph  (h)  to 
provide  that  an  officer  or  qualified 
employee  of  FDA  may  order  the 
detention  of  any  article  of  food  that  is 
found  diuing  an  inspection, 
examination,  or  investigation  under  the 
act  if  the  officer  or  qualified  employee 
has  credible  evidence  or  information 
indicating  that  the  article  of  food 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  hiunans 
or  animals.  This  provision  also  requires 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  to  provide  by 
regulation  procedxires  for  instituting  on 
an  expedited  basis  certain  enforcement 
actions  against  perishable  food  subject 
to  a  detention  order.  Section  303  of  the 
Bioterrorism  Act  also  amends  the  act  by 
adding  a  new  prohibited  act  as 
paragraph  (bb)  to  section  301  of  the  act 
(21  U.S.C.  331) 

The  major  components  of  section  303 
of  the  Bioterrorism  Act  are  as  follows: 

•  Criteria  used  to  trigger  an 
administrative  detention:  Amends 
section  304  of  the  act  to  authorize  an 
officer  or  qualified  employee  of  FDA  to 
order  the  detention  of  any  article  of  food 
that  is  found  during  an  inspection, 
examination,  or  investigation  under  the 
act,  if  the  officer  or  qualified  employee 
has  credible  evidence  or  information 
indicating  such  article  presents  a  threat 
of  serious  adverse  health  consequences 
or  death  to  hiunans  or  animals. 

•  Approval  required:  The  Secretary,  or 
an  official  designated  by  the  Secretary, 
must  approve  the  detention  order.  An 
"official  designated  by  the  Secretary" 
means  the  District  Director  of  the 
district  where  the  detained  article  of 
food  is  located,  or  an  FDA  official  senior 
to  such  director. 

•  Period  of  detention:  The  detention 
period  will  be  for  a  reasonable  period, 
not  to  exceed  20  days,  unless  a  greater 
period,  not  to  exceed  30  days,  is 
necessary  to  enable  the  Secretary  to 
institute  a  seiziue  or  injunction  action. 

•  Required  rulemaking:  The  Secretary 
must  by  regulation  provide  for 
procedures  for  instituting  certain 
enforcement  actions  on  an  expedited 
basis  with  respect  to  perishable  food 
subject  to  a  detention  order. 

•  Security  of  detained  article  of  food: 
The  detention  order  may  require  that 
the  detained  article  of  food  be  labeled  or 
marked  as  detained.  The  order  must 
require  the  removal  of  the  detained 
article  of  food  to  a  secure  facility,  as 
appropriate. 

•  Appeal  procedure:  Any  person  who 
would  be  entiUed  to  claim  the  detained 
article  of  food  if  such  article  were  seized 
may  appeal  the  detention  order  to  the 
Secretary.  Within  5  days  after  such 
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appeal  is  filed,  after  providing 
opportunity  for  an  informal  hearing,  the 
Secretaty  must  confirm  or  terminate  the 
detention  order.  The  appeal  process 
terminates  if  the  Secretary  institutes  an 
action  for  seizure  or  injimction 
regarding  the  article  of  food  involved.  ' 
Confirmation  of  a  detention  order  is 
considered  a  final  agency  action. 

•  Prohibited  act:  Amends  section  301 
of  the  act  making  it  a  prohibited  act  to 
transfer  a  detained  article  of  food  in 
violation  of  a  detention  order,  or  to 
remove  or  alter  any  mark  or  label 
required  by  the  detention  order  to 
identify  the  article  of  food  as  detained. 

Section  303  of  the  Bioterrorism  Act 
also  includes  a  provision  authorizing 
temporary  holds  at  ports  of  entry  that 
will  not  be  addressed  in  this  proposed 
regulation,  but  through  separate 
guidance  that  FDA  plans  to  develop  and 
issue.  The  temporary  hold  provision 
authorizes  FDA  to  request  the  Secretary 
of  Treasury  to  institute  a  temporary  hold 
for  up  to  24  hours  on  an  article  of  food 
offered  for  import  at  a  U.S.  port  of  entry 
if  FDA  has  credible  evidence  or 
information  indicating  that  an  article  of 
food  presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals,  and  FDA  is  unable 
immediately  to  inspect,  examine,  or 
investigate  such  article.  FDA  has 
received  comments  on  the  temporary 
hold  provision  in  the  public  docket 
(Docket  No.  02N-0275).  FDA  plans  to 
consider  these  conmients  in  developing 
guidance  on  the  temporary  hold 
provision. 

FDA  is  proposing  to  amend  title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
by  establishing  a  new  subpart  to  part  1 
(21  CFR  part  1)  consisting  of  subpart  K 
entitled  "Administrative  Detention  of 
Food  for  Human  or  Animal 
Consumption."  In  this  proposed  rule, 
we  describe  the  procedures  for  how 
FDA  will  detain  an  article  of  food  and 
the  process  for  appealing  a  detention 
order.  We  also  address  procedures  for 
instituting  on  an  expedited  basis  certain 
enforcement  actions  with  respect  to 
detained  perishable  foods.  This 
proposed  rule  also  makes  a  conforming 
amendment  to  part  16  (21  CFR  part  16) 
entitled  "Regulatory  Hearing  Before  the 
Food  and  Drug  Administration." 
Although  the  statutory  requirements  in 
section  304(h)  of  the  act  are  self- 
executing  and  are  currentiy  in  effect, 
FDA  is  issuing  this  regulation  to  further 
refine  aspects  of  the  adnunistrative 
detention  requirements. 

The  administrative  detention  process 
described  in  this  proposed  rule  is 
modeled  after  FDA's  medical  device 
administrative  detention  regulation 
found  at  §  800.55  (21  CFR  800.55).  FDA 


believes  that  this  process  has  been 
effective  and  efficient  for  medical 
device  administrative  detentions  and 
should  also  work  well  for  administrative 
detentions  of  food.  In  addition,  using 
the  medical  device  regulations  as  a 
model  will  be  helpful  to  the  agency  as 
field  offices  are  famiUar  with  this 
detention  process  and  training  will  not 
need  to  be  as  extensive. 

Section  303  of  the  Bioterrorism  Act 
provides  for  an  opportunity  for  an 
informal  hearing  as  part  of  the  appeal 
process.  The  regulations  in  part  16  set 
out  FDA's  informal  hearing  procedures 
and  provide  that  its  procedures  apply 
when  the  act  or  FDA  regulations 
provide  for  an  opportunity  for  a  hearing 
and  no  specific  hearing  regulations  exist 
(see  §  16.1(b)).  Proposed  §  1.403  states 
that  any  informal  hearing  held  on  an 
appeal  of  a  detention  order  will  be 
conducted  in  accordance  with  part  16 
except  as  noted  therein.  ^ 

Although  section  303  of  the 
Bioterrorism  Act  requires  FDA  only  to 
promulgate  regulations  establishing 
procedures  for  instituting  on  an 
expedited  basis  certain  enforcement 
actions  against  perishable  food  subject 
to  a  detention  order,  FDA  also  is 
proposing  in  this  regulation  to  describe 
the  procedures  for  how  FDA  will  detain 
both  perishable  and  nonperishable 
articles  of  food  and  the  process  for 
appealing  a  detention  order.  If  FDA  did 
not  establish  other  requirements  for  the 
process  for  appealing  a  detention  order 
in  this  proposed  regulation,  it  would  be 
difficult  for  FDA  to  meet  certain 
requirements  in  section  303  of  the 
Bioterrorism  Act.  For  example,  section 
303  of  the  Bioterrorism  Act  requires 
FDA,  after  providing  an  opportunity  for 
an  informal  hearing,  to  confirm  or 
terminate  a  detention  order  within  5 
days  after  the  date  of  appeal.  Two  of  the 
requirements  in  this  proposed  rule 
would  be  to  impose  a  deadline  for  filing 
an  appeal  and  a  limitation  on  the  length 
of  the  informal  hearing  (see  proposed 
§§  1.402  and  1.403).  These  proposed 
requirements  are  intended  to  ensure  that 
FDA  meets  section  303 's  timing 
requirements.  FDA  is  proposing  to 
codify  the  procedures  for  how  FDA  will 
detain  an  article  of  food  to  clarify  our 
procedures  for  the  public  and  to  follow 
FDA's  model  for  the  administrative 
detention  of  medical  devices  that  has  its 
procedures  codified  at  21  CFR  800.55. 
FDA  is  proposing  to  incorporate  these 
provisions  in  a  regulation  inistead  of  a 
g\iidance  dociunent  to  make  them 
enforceable  since  guidance  documents 
are  not  binding. 

FDA  wants  to  make  clear  that  this 
proposed  rule  does  not  implement 
section  801  of  the  act  (21  U.S.C.  381), 


despite  its  use  of  the  term  "detention". 
As  explained  in  this  preamble,  this 
proposed  rule  implements  section  303 
of  the  Bioterrorism  Act,  which  amends 
section  304  of  the  act.  This  amendment 
grants  FDA  the  authority  to  detain  food 
upon  credible  evidence  or  information 
of  a  threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals.  FDA  has  had  similar  authority 
for  medical  devices  imder  section  304(gl 
of  the  act  since  1976,  and  usually  refers 
to  this  authority  as  "administrative 
detention"  (§800.55).  Section  801(a)  of 
the  act  provides  that  FDA  shall  refuse 
the  admission  of  any  article  of  food  that 
has  been  imported  or  offered  for  import 
that  appears,  among  other  things,  to  be 
adulterated  or  misbranded  imder  the 
act,  based  on  physical  examination  or 
otherwise.  Under  section  801(a),  before 
FDA  refuses  admission  to  an  article  that 
appears  violative,  importers  are 
provided  with  a  notice  of  hearing  on 
refusal  of  admission,  which  notifies 
them  that  the  article  may  be  subject  to  . 
refusal  of  admission,  and  provides  them 
with  an  opportimity  to  introduce 
testimony  and  establish  that  the  article 
is  fully  in  compliance  with  the  act 
(§  1.94).  FDA  refers  to  this 
administrative  process  concerning 
imports  as  detention  (see  "FDA 
Regulatory  Procedures  Manual"  (RPM), 
chapter  9).  Because  of  the  authorities 
available  to  FDA  and  the  U.S.  Customs 
Service  to  control  imported  food  subject 
to  section  801(a)  of  the  act,  FDA  does 
not  expect  to  frequentiy  use 
administrative  detention  under  section 
303  of  the  Bioterrorism  Act  to  control 
such  imported  food. 

Section  304(h)  of  the  act,  as  added  by 
section  303  of  the  Bioterrorism  Act, 
provides  that: 

An  officer  or  qualifled  employee  of  the 
Food  and  Drug  Administration  may  order  the 
detention,  in  accordance  with  this 
subsection,  of  any  article  of  food  that  is 
found  during  an  inspection,  examination,  or 
investigation  under  this  Act  conducted  by 
such  officer  or  qualified^mployee,  if  the 
officer  or  qualified  employee  has  credible 
evidence  or  information  indicating  that  such 
article  presents  a  threat  o£  serious  adverse 
health  consequences  or  death  to  humans  or 
animals. 

This  language  does  not  include  a 
limitation  similar  to  that  in  section 
304(g)  of  the  act  that  provides  for 
administrative  detentions  of  devices 
diuing  inspections  conducted  under 
section  704  of  the  act,  a  provision  of  the 
act  that  has  an  interstate  commerce 
component.  In  addition,  the  prohibited 
act  related  to  administrative  detention 
of  food,  section  301(bb)  of  the  act, 
unlike  some  other  prohibited  acts  in 
section  301,  does  not  include  an 
interstate  commerce  component. 
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Therefore,  FDA  tentatively  concludes 
that  all  food  would  be  subject  to 
administrative  detention  under  section 
304(h)  of  the  act,  whether  or  not  the 
food  enters  interstate  commerce. 
Because  a  bioterrorist  threat  involving 
food  or  other  food-related  emergencies 
would  have  the  same  effect  on  the 
public  health  regardless  of  whether  the 
food  had  originated  from  an  out  of  State 
source,  FDA  believes  that  administrative 
detention  should  apply  to  all  food, 
whether  or  not  the  food  was  in  interstate 
commerce.  FDA  recognizes,  however, 
that  section  304(h)  of  the  act  is  not  clear 
in  this  regard.  For  example,  section 
304(h)  includes  references  to  certain 
enforcement  provisions  of  the  act,  such 
as  section  304(a)  of  the  act,  an 
enforcement  provision  that  includes  an 
interstate  commerce  requirement. 
Because  this  is  an  important  and 
controversial  issue,  the  agency  is 
seeking  comment  on  whether  its 
tentative  conclusion  that  it  has  authority 
to  administratively  detain  food  in 
intrastate  commerce  is  correct  and,  if  so, 
whether  FDA  should  use  that  authority. 
FDA  also  seeks  comments  on  the 
amounts  and  types  of  food  that  would 
only  be  in  intrastate  commerce. 

Tnis  proposed  rule  complies  with 
section  315  of  the  Bioterrorism  Act 
entitled  "Rule  of  Construction,"  which 
states  that  nothing  in  title  lH  of  the 
Bioterrorism  Act,  or  an  amendment 
made  by  title  m,  shall  be  construed  to 
alter  the  jurisdiction  between  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  U.S.  Department  of  Health  and 
Hiunan  Services  under  applicable 
statutes  and  regulations.  Accordingly, 
this  proposed  rule  does  not  apply  to 
food  regulated  exclusively  by  the  USDA 
imder  ^e  Federal  Meat  Inspection  Act 
(21  U.S.C.  601  et  seq.),  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451 
et  seq.),  or  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  et  seq.).  However, 
food  that  is  jointly  regulated  by  FDA 
and  USDA  would  be  subject  to  this 
proposed  rule.  An  example  of  a  food 
that  is  jointly  regulated  by  FDA  and 
USDA  is  frozen  TV  dinners  containing 
both  meat  and  fish. 

In  addition  to  section  303  of  the 
Bioterrorism  Act,  which  amends  the  act 
as  described  previously  in  section  I  of 
this  document,  FDA  is  relying  on 
section  701(a)  of  the  act  (21  U.S.C. 
371(a))  in  issuing  this  proposed  rule. 
Section  701(a)  authorizes  the  agency  to 
issue  regulations  for  the  efGcient 
enforcement  of  the  act. 

n.  Preliminary  Stakeholder  Conunents 

On  July  17,  2002,  FDA  sent  an  open 
letter  to  members  of  the  public 
interested  in  food  issues  outUning  the 


four  provisions  of  title  ID  of  the 
Bioterrorism  Act  which  require  FDA  to 
issue  regulations  in  an  expedited  time 
period,  and  FDA's  plans  for 
implementing  them  (see  http:// 
www.cfean.fda.gov/~dms/sec-ltr.html). 
In  the  letter,  FDA  invited  stakeholders 
to  submit  comments  to  FDA  by  August 
30,  2002,  for  FDA's  consideration  as  it 
developed  this  proposed  rule.  FDA  also 
held  several  meeting^  with 
representatives  of  industry,  consumer 
groups,  other  Federal  agencies,  and 
foreign  embassies  after  sending  out  the 
July  17,  2002,  letter  in  order  to  solicit 
stakeholder  conunents.  In  response  to 
these  solicitations,  FDA  received  a 
number  of  comments  regarding  section 
303  of  the  Bioterrorism  Act. 

FDA  has  considered  all  the  comments 
received  by  August  30,  2002.  FDA  will 
consider  all  comments  we  have  received 
so  far  with  the  comments  we  receive 
during  th^  public  comment  period  for 
this  proposed  rule  in  developing  the 
final  rule. 

Some  of  the  significant  comments 
FDA  received  on  or  before  August  30, 
2002,  include  the  following: 

•  The  regulations  should  apply  to  all 
foods  within  FDA's  jurisdiction,  (e.g., 
processed  food,  fresh  agriculture,  and 
dietary  supplement  products). 

•  The  written  notice  of  detention 
should  describe  the  article  of  food  that 
has  been  detained,  the  quantity  of  the 
food,  its  location,  and  the  basis  for  the 
detention.  A  written  notice  of  detention 
also  should  include  a  written 
explanation  of  the  appeal  right  and 
information  that  will  enable  a  person 
entitled  to  appeal  to  understand  how  to 
file  such  an  appeal. 

•  FDA's  regulations  should  ensure 
that  if  a  detained  article  of  food  is 
moved  to  a  secure  fecility,  the  food  will 
be  maintained  imder  temperature, 
humidity,  and  other  conditions  that  will 
maintain  the  value  and  quality  of  the 
food. 

•  A  period  of  24  to  48  hoiirs  fi'om  the 
time  of  request  to  the  time  of  holding  a 
hearing  is  the  appropriate  timeframe 
given  die  short  life  of  many  perishable 
foods. 

•  Any  regulations  with  respect  to 
detention  of  food  should  specify  how 
disputes  and  resolutions  will  be 
handled  in  oi^er  to  help  prevent 
spoilage  of  detained  food. 

•  When  an  appeal  against  the 
detention  is  filed,  FDA  should  deal  with 
it  expeditiously  within  a  fixed  period  of 
time  to  minimize  the  impact  on  private 
businesses. 

•  An  appellant  should  be  entitled  to 
file  a  written  statement  of  his  or  her 
position.  The  findings  of  the  Secretary 
after  the  hearing  should  be  set  forth  in 


writing  since  the  Bioterrorism  Act 
provides  that  the  Secretary's  decision  is 
"final  agency  action"  under  the 
Administrative  Procedure  Act,  which  is 
judicially  reviewable. 

•  A  sanction  should  be  imposed  if  the 
detained  product  is  moved  before  the 
detention  period  has  expired  or  has. 
been  terminated. 

m.  The  Proposed  Regulation 

This  proposed  rule  implements  the 
administrative  detention  provision  in 
section  303  of  the  Bioterrorism  Act.  If 
the  regulation  is  made  final  as  proposed, 
administrative  detention,  together  with 
the  proposed  rules  implementing 
section  305  (registration),  section  306 
(recordkeeping),  and  section  307  (prior 
notice)  of  die  Bioterrorism  Act,  will 
enable  FDA  to  act  quickly  in  responding 
to  a  threatened  or  actual  bioterrorist 
attack  on  the  U.S.  food  supply  or  to 
other  food-related  emergencies. 

In  establishing  and  implementing  this 
proposed  rule,  FDA  will  comply  fully 
with  its  international  trade  obligations, 
including  applicable  World  Trade 
Organization  (WTO)  agreements  and  the 
North  American  Free  Trade  Agreement. 
For  example,  FDA  believes  this 
proposed  nde  is  not  more  trade- 
restrictive  than  necessary  to  meet  the 
objectives  of  the  Bioterrorism  Act.  The 
criteria  FDA  would  use  to  order  a 
detention  are  taken  directly  from  the 
Bioterrorism  Act  and  are  the  same  for 
both  domestic  and  foreign  articles  of 
food. 

A.  Highlights  of  Proposed  Rule 

The  key  features  of  this  proposed  rule 
are  as  follows: 

•  An  officer  or  qualified  employee  of 
FDA  may  order  the  detention  of 
domestic  or  imported  food  for  up  to  30 
days  if  FDA  has  credible  evidence  or 
information  that  the  food  presents  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals. 

•  The  FDA  District  Director  in  the 
district  in  which  the  article  of  food  is 
located  or  an  FDA  official  senior  to  such 
director  must  approve  a  detention  order. 

•  FDA  may  require  that  the  detained 
article  of  food  be  labeled  or  marked  as 
detained  with  official  FDA  tags  or 
labels.  The  FDA  tag  or  label  v«ll 
include,  among  other  information,  a 
statement  that  the  article  of  food  must 
not  be  consimtied,  moved,  altered,  or 
tampered  with  in  any  maimer  for  the 
period  shown,  without  the  written 
permission  of  an  authorized  FDA 
representative. 

•  A  violation  of  a  detention  order  or 
the  removal  or  alteration  of  the  tag  or 
label  is  a  prohibited  act. 
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•  FDA  will  state  in  the  detention  order 
the  location  and  any  applicable 
conditions  under  which  the  food  is  to  be 
held. 

•  FDA  may  direct  that  the  article  of 
food  be  moved  to  a  secure  facility,  if 
appropriate.  An  article  of  food  moved  to 
a  secure  fecility  remains  under 
detention  before,  during,  and  after  such 
movement. 

•  FDA  may  approve  a  request  for  a 
limited  conditional  release  of  a  detained 
article  of  food  for  purposes  of 
destruction,  movement  to  a  secure 
facility,  preservation  of  the  detained 
article  of  food,  or  any  other  purpose  that 
FDA  believes  is  appropriate.  An  article 
bf  food  transferred  under  a  limited 
conditional  release  remains  imder 
detention  before,  during,  and  after  the 
transfer. 

•  Any  transfer  of  a  detained  article  of 
food  in  violation  of  a  detention  order  is 
a  prohibited  act. 

•  Any  person  who  would  be  entitled 
to  be  a  claimant  for  the  article  of  food, 
if  seized,  may  appeal  a  detention  order 
and,  as  part  of  that  appeals  process,  may 
request  an  informal  hearing.  If  a  hearing 
is  granted,  an  FDA  Regional  Food  and 
Drug  Director  (RFDD)  or  another  official 
senior  to  an  FDA  District  Director  will 
serve  as  the  presiding  officer  of  the 
hearing. 

•  The  proposed  rule  includes  appeal 
and  hearing  timefi^mes  for  both 
perishable  and  nonperishable  detained 
articles  of  food. 

•  Perishable  food: 

-  An  appeal  must  be  filed  within  2 
calendar  days  of  receipt  of  the  detention 
order. 

-  If  a  hearing  is  requested  in  the 
appeal,  and  FDA  grants  the  request,  the 
hearing  will  be  held  within  2  calendar 
days  after  the  date  the  appeal  is  filed. 

-  FDA's  decision  on  appeal  will  be 
issued  5  days  after  the  appeal  is  filed. 

•  Nonperishable  food: 

-  A  notice  of  intent  to  file  an  appeal 
and  to  request  a  hearing  must  be  filed 
within  4  calendar  days  of  receipt  of  the 
detention  order. 

-  An  appeal  must  be  filed  within  10 
calendar  days  of  receipt  of  the  detention 
order. 

-  If  a  hearing  is  requested  in  the 
notice  of  intent  and  appeal,  and  FDA 
grants  the  request,  the  hearing  vtriU  be 
held  within  3  calendar  days  after  the 
appeal  is  filed. 

-  FDA's  decision  on  appeal  will  be 
issued  5  days  after  the  appeal  is  filed. 

•  The  proposed  expedited  procedures 
for  certain  enforcement  actions  with 
respect  to  perishable  foods  require  FDA 
to  send  a  seiziu^  recommendation  to  the 
Department  of  Justice  within  4  calendar 


days  after  the  detention  order  is  issued, 
unless  extenuating  circumstances  exist. 

•  Confirmation  of  a  detention  order  by 
the  FDA  presiding  officer  is  considered 
final  agency  action. 

B.  General  Provisions 

1.  What  Definitions  Apply  to  This 
Subpart?  (Proposed  §  1.377) 

Proposed  §  1.377  describes  the 
definitions  that  apply  to  this  subpart 
and  states  that  the  definition  of  terms 
that  appear  in  section  201  of  the  act  (21 
U.S.C.  321)  apply  to  such  terms  when 
used  in  this  subpart. 

Proposed  §  1.377  also  defines  specific 
terms  used  in  the  proposal, 

•  Act  means  the  Feaeral  Food,  Drug, 
and  Cosmetic  Act. 

•  Authorized  FDA  representative 
means  the  FDA  District  Director  in 
whose  district  the  article  of  food 
involved  is  located  or  an  FDA  official 
senior  to  such  director.  FDA's  Office  of 
Regulatory  Affairs  (ORA)  is  responsible 
for  FDA's  field  operations  and 
compliance  related  functions.  The  ORA 
field  organization  is  divided  into 
regional  offices,  which  are  headed  by 
RTODs.  The  regions  are  broken  down 
into  district  offices,  which  are  headed 
by  District  Directors.  An  RFDD  is  an 
FDA  official  senior  to  an  FDA  District 
Director. 

•  Calendar  day  means  every  day 
shown  on  the  cadendar.  This  term 
includes  weekend  days. 

•  Food  has  the  meaning  given  in 
section  201(f]  of  the  act.  That  definition 
is:  "(1)  articles  used  for  food  or  drink  for 
man  or  other  animals,  (2)  chewing  gimi, 
and  (3)  articles  used  for  components  of 
any  such  article."  FDA  also  is  proposing 
to  include  some  examples  of  products 
that  are  considered  food  under  section 
201(f)  of  the  act.  These  examples 
include,  but  are  not  limited  to:  Fruits; 
vegetables;  fish;  dairy  products;  eggs; 
raw  agriciiltural  commodities  for  use  as 
food  or  components  of  food;  animal 
feed,  including  pet  food;  food  and  feed 
ingredients  and  additives,  including 
substances  that  migrate  into  food  from 
food  packaging  and  other  articles  that 
contact  food;  dietary  supplements  and 
dietary  ingredients;  infant  formula; 
beverages,  including  alcoholic  .beverages 
and  bottled  water:  live  food  animals 
(such  as  hogs  and  elk);  bakery  goods; 
snack  foods;  candy;  and  canned  foods. 
"Substances  that  migrate  into  food  iroia 
food  packaging"  include  immediate 
food  packaging  or  components  of 
immediate  food  packaging  that  are 
intended  for  food  use.  Outer  food 
packaging  is  not  considered  a  substance 
that  migrates  into  food. 

•  Perishable  food  means  food  that  is 
not  heat-treated;  not  fit)zen;  and  not 


otherwise  preserved  in  a  manner  so  as 
to  prevent  the  quality  of  the  food  from 
being  adversely  afiected  if  held  longer 
than  7  days  under  normal  shipping  and 
storage  conditions.  This  perishable  food 
definition  has  been  modeled  after  the 
current  RPM  definition  of  "perishable 
commodity".  Examples  of  perishable 
foods  include,  but  are  not  limited  to,   .   . 
fluid  milk  (but  not  ultrapasteurized); 
live  fish,  lobster,  crab,  other 
crustaceans,  shellfish;  and  fresh  fruits 
and  vegetables. 

We  decided  to  use  the  RPM  definition 
of  "perishable  commodity"  as  the  basis 
for  die  definition  of  "{>erishable  food" 
because  the  RPM  definition  is 
commonly  used  and  understood  by  both 
industry  and  FDA.  Furthermore,  we 
believe  this  definition  is  appropriate  in 
light  of  the  5-day  (maximitm)  deadline 
for  FDA  to  issue  a  decision  on  an  appeal 
of  a  detention.  Under  the  proposed 
deadlines  for  appeals  involving  the 
detention  of  a  perishable  food,  FDA 
would  issue  a  decision  on  an  appeal 
prior  to  the  expiration  of  the  7-day 
period.  We  believe  the  timeframes 
proposed  here  offer  the  best  protection 
to  appellants  and  products. 

We  invite  comments  and  supporting 
data  on  how  to  best  define  "perishable 
food"  for  the  purposes  of  this  proposed 
rule. 

•  We  means  the  U.S.  Food  and  Drug 
Administration. 

•  Working  day  means  any  day  from 
Monday  throu^  Friday,  excluding 
federal  holidays. 

•  You  means  any  person  who  receives 
the  detention  order  or  that  person's 
representative 

2.  What  Criteria  Does  FDA  Use  to  Order 
a  Detention?  (Proposed  §  1.378) 

Proposed  §  1.378  states  the  criteria 
FDA  woidd  use  to  order  a  detention. 
These  criteria  are  taken  directiy  from 
section  303  of  the  Bioterrorism  Act. 
FDA  may  order  a  detention  of  an  article 
of  food  that  is  foimd  during  an 
inspection,  examination,  or 
investigation  under  the  act  if  an  officer 
or  qualified  employee  of  FDA  has 
credible  evidence  or  information 
indicating  that  an  article  of  food 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals. 

The  Bioterrorism  Act  articulates  a 
standard  of  "credible  evidence  or 
information"  for  determinations  of 
whether  the  evidence  or  information 
indicates  that  an  article  of  food  presents 
a  threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals.  "Credible  evidence  or 
information"  is  an  evidentiary  standard 
that  in  simplest  terms  means  evidence 
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or  information  that  is  "worthy  of  belief 
or  confidence;  trustworthy."  See 
Webster's  Unabridged  Dictionary  (1998 
ed.)  (definition  of  "credible").  Although 
various  statutes  and  regulations  use  this 
or  a  similar  standard,  and  courts  have 
invoked  or  applied  the  standard  of 
credible  evidence  or  information  in  a 
large  niunber  of  decisions,  no  precise 
definition  of  the  standard  exists. 
Instead,  determinations  of  what 
constitutes  credible  evidence  or 
information  have  been  made  on  a  case- 
by-case  basis.  Likewise,  FDA  has 
administered  evidentiary  standards 
imder  other  provisions  of  the  act  (see 
e.g.,  section  304(g))  on  a  case-by-case 
basis  without  further  defining  diose 
standards  in  regulation.  We  believe  that 
a  similar  approach  here  is  appropriate. 
In  applying  the  credible  evidence  or 
information  standard  to  administrative 
detention,  FDA  may  consider  a  number 
of  factors  including,  but  not  limited  to, 
reliability,  reasonableness,  and  the 
totality  of  the  facts  and  circumstances. 

The  officers  or  qualified  employees  of 
FDA  who  may  order  a  detention 
include,  but  are  not  limited  to,  FDA 
field  investigators,  other  government 
employees  commissioned  or  deputized 
by  FDA,  and  FDA  employees  who  have 
seciirity  clearance  to  receive  national 
security  information.  An  "authorized 
FDA  representative"  as  defined  in 
proposed  §  1.377,  would  have  to 
approve  a  detention  order  before  the 
FTDA  officer  or  qualified  employee  may 
order  a  detention. 

3.  How  Long  May  FDA  Detain  an  Article 
of  Food?  (Proposed  §  1.379) 

Proposed  §  1.379  sets  forth  the  period 
of  administrative  detention,  (i.e.,  the 
length  of  time  an  article  of  food  may  be 
detained),  consistent  with  the 
requirements  of  section  303  of  the 
Bioterrorism  Act.  The  period  of 
administrative  detention  must  be  a 
reasonable  period  that  may  not  exceed 
20  calendar  days  after  the  detention 
order  is  issued,  unless  it  is  determined 
that  a  greater  period  is  required  either 
to  seize  the  article  of  food  or  to  institute 
injimction  proceedings.  The 
Bioterrorism  Act  provides  that  FDA  may 
detain  food  for  up  to  10  additional 
calendar  days  if  necessary  to  enable 
FDA  to  institute  a  seizure  or  an 
injunction  action.  Proposed  §  1.379 
incorporates  this  authority.  An  example 
of  when  FDA  envisions  using  this 
authority  is  when  the  results  of 
confirmatory  testing  or  other  evidentiary 
development  is  not  complete.  The 
authorized  FDA  representative,  defined 
in  proposed  §  1.377.  may  approve  the 
additional  10  days  of  detention  at  the 
time  the  detention  order  is  issued,  or  at 


any  time  within  the  initial  20-calendar- 
day  period,  by  amending  the  detention 
order. 

Proposed  §  1.379  states  that  the  entire 
detention  period  may  not  exceed  30 
calendar  days  in  total.  This  proposed 
section  also  allows  the  authorized  FDA 
representative,  in  accordance  with 
proposed  §  1.384,  to  approve  the 
termination  of  a  detention  order  before 
the  expiration  of  the  detention  period. 
FDA  intends  to  proceed  as 
expeditiously  as  possible  to  resolve  all 
issues  involved  with  particular 
administrative  detentions. 

4.  Where  and  Under  What  Conditions 
Must  the  Detained  Article  of  Food  be 
Held?  (Proposed  §  1.380) 

Proposed  £  1.380(a)  requires  you  to 
hold  the  detained  article  of  food  in  the 
location  and  under  the  conditions 
specified  by  FDA  in  the  detention  order. 
Use  of  appropriate  storage  conditions, 
such  as  temperature,  humidity,  and 
other  conditions  may  be  necessary  to 
protect  the  safety  and  wholesomeness  of 
the  detained  article  of  food.  This 
proposed  requirement  is  consistent  with 
the  legislative  history  of  the 
Bioterrorism  Act  (see  H.  Conf.  Rept.  No. 
107-481,  at  131  (2002)). 

In  proposing  §  1.380(a),  we  also 
considered  the  experience  that  States 
have  had  with  embargoes.  As  described 
in  comments  from  States  familiar  with 
embargoing  food  on  behalf  of  FDA  or  on 
their  ov^m  initiative.  States  have  ordered 
food  embargoed  and  have  provided 
requisite  conditions  that  must  be 
maintained  while  the  food  is 
embargoed,  e.g.,  segregation  fi'om  other 
products  in  the  same  warehouse. 

In  proposed  §  1.380(b),  the  detained 
article  of  food  must  be  moved  to  a 
secure  facility  if  FDA  determines  that 
such  movement  is  appropriate.  FDA's 
determination  of  whether  it  is 
appropriate  to  require  movement  of  a 
detained  article  will  depend,  in  part,  on 
whether  we  believe  there  is  danger  of 
the  detained  article  entering  the  stream 
of  commerce.  FDA  will  make  such 
determinations  on  a  case-by-case  basis 
considering  several  factors,  including 
the  adequacy  of  security  where  the 
detained  article  is  located,  and  the 
ability  to  prevent  the  movement  of  the 
food.  For  example,  if  it  appears  likely 
that  the  detained  food  would  be 
diverted,  we  would  require  the  food  to 
be  moved  to  a  secure  facility.  However, 
if  the  storage  conditions  are  such  that 
there  appears  to  be  no  danger  of  the 
detained  article  of  food  moving  into  the 
stream  of  commerce,  we  would  decide 
to  keep  the  article  of  food  detained  at  its 
current  location. 


There  may  be  instances  where  we 
relocate  the  detained  article  of  food  to 
a  secure  facility.  For  example,  FDA  may 
not  be  confident  that  parties  involved 
will  adhere  to  a  detention  order.  Rather 
than  risk  losing  control  over  the 
detained  article  of  food,  FDA  would 
relocate  the  detained  article  of  food. 
There  may  be  other  situations  where 
FDA  decides  to  relocate  the  detained 
article  to  a  secure  facility. 

Proposed  §  1.380(b),  also  states  that  a 
detained  article  of  food  remains  under 
detention  before,  during,  and  after 
movement  to  a  secure  facility,  if  FDA 
has  requested  such  movement.  As  such, 
we  will  also  state  in  the  detention  order 
any  applicable  conditions  of 
transportation  of  an  article  of  detained 
food.  This  may  include  determinations 
that  the  article  to  be  removed  to  a  secure 
facility  must  be  moved  under  certain 
conditions.  Similar  to  determinations  of 
whether  to  require  that  food  be  removed 
to  a  secure  facility,  determinations  of 
the  appropriate  conditions  of 
transportation  will  be  made  on  a  case- 
by-case  basis. 

Proposed  §  1.380(c)  requires  you  to 
have  received  a  limited  conditional 
release  under  proposed  §  1.381(c)  before 
you  move  the  detained  article  of  food  to 
a  secure  facility. 

Proposed  §  1.380(d)  requires  you  to 
ensure  that  any  required  tags  or  labels 
under  §  1.382  accompany  the  detained 
article  during  and  after  movement  to  the 
secure  facility.  This  requirement  applies 
until  FDA  terminates  the  detention 
order  or  the  detention  period  expires, 
whichever  occurs  first,  imless  otiierwise 
permitted  by  the  authorized  FDA 
representative. 

Proposed  §  1.380(e)  provides  that  the 
movement  of  an  article  of  food  in 
violation  of  a  detention  order  issued 
under  §  1.393  is  a  prohibited  act  under 
section  301  of  the  act.  This  proposed 
provision  is  consistent  with  the 
statutory  language  in  section  303  of  the 
Bioterrorism  Act. 

5.  May  a  Dptained  Article  of  Food  be 
Delivered  to  Another  Entity  or 
Transferred  to  Another  Location? 
(Proposed  §1.381) 

Proposed  §  1.381  describes  whether 
an  article  of  food  subject  to  a  detention 
order  can  be  delivered  to  another  entity 
or  transferred  to  another  location. 
Proposed  §  1.381(a)  states  that  a 
detained  article  of  food  may  not  be 
delivered  to  another  entity  under  the 
execution  of  a  bond.  Similarly,  this 
proposed  section  also  states  that  an 
article  of  food  detained  under  section 
3Q3  of  the  Bioterrorism  Act  may  not  be 
delivered  to  any  of  its  importers, 
owners,  or  consignees  under  section 
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801(b]  of  the  act.  The  provisions  found 
in  this  propw)sed  paragraph  are 
consistent  vrith  section  303  of  the 
Bioterrorism  Act,  and  are  designed  to 
keep  foods  that  present  a  threat  of 
serious  adverse  health  consequences  or 
death  from  moving  in  commerce. 

Proposed  §  1.381(b)  prohibits,  except 
as  provided  in  proposed  §  1.381(c),  the 
transfer  of  a  detained  article  of  food 
within  or  &t)m  the  place  where  it  has 
been  detained,  or  from  the  place  to 
which  it  was  moved,  imtil  an  authorized 
FDA  representative  releases  the  article 
of  food  under  proposed  §  1.384  or  the 
detention  period  expires  imder 
proposed  §  1.379,  whichever  occurs 
first.  This  provision  is  necessary  to 
ensure  that  the  article  of  food  subject  to 
a  detention  order  is  not  released  into 
commerce. 

Proposed  §  1.381(c)  provides  that  an 
authorized  FDA  representative  may 
approve,  in  writing,  a  request  for  a 
limited  conditional  release  of  the 
detained  article  of  food  for  any  of  the 
following  purposes: 

1.  To  destroy  the  article  of  food, 

2.  To  move  the  detained  article  of 
food  to  a  seciue  facility  as  described  in 
the  detention  order, 

3.  To  maintain  or  preserve  the 
integrity  or  quality  of  the  article  of  food, 
or 

4.  For  any  other  purpose  that  the 
authorized  FDA  representative  believes 
is  appropriate  in  that  case. 

A  limited  conditional  release  of  a 
detained  article  of  food  will  be 
considered  only  in  rare  circumstances 
and  only  for  the  purposes  described.  We 
do  not  envision  authorizing  a  limited 
conditional  release  imder  many 
circumstances  because  any  movement 
increases  the  risk  of  inappropriate  or 
unauthorized  movement  of  detained 
articles  of  food  into  commerce.  In  order 
to  decrease  the  chance  of  detained 
articles  of  food  moving  into  commerce, 
the  food  should  not  be  moved  unless 
absolutely  necessary.  However,  we 
recognize  there  may  be  cases  where 
some  movement  is  necessary.  For 
example,  it  may  be  necessary  to  take 
steps  to  preserve  the  article  of  food  until 
*the  detention  is  resolved,  e.g., 
movement  of  a  detained  article  of  food 
from  refrigerated  storage  to  a  freezer. 
This  proposed  section  would  allow  such 
action  in  those  limited  circumstances 
that  the  agency  finds  appropriate. 

As  noted  below,  an  article  of  food 
subject  to  a  limited  conditional  release 
is  still  subject  to  detention  and  the 
requirements  of  this  proposed  rule. 

Proposed  §  1.381(a)  requires  you  to 
submit  a  request  for  a  limited 
conditional  release  in  writing  to  the 
authorized  FDA  representative  who 


approved  the  detention  order.  Your 
request  must  state  the  following: 

•  Reasons  for  movement; 

•  Exact  address  of  and  location  in  the 
new  facility  (or  the  new  location  within 
the  same  facility)  where  the  detained 
article  of  food  will  be  transferred; 

•  Explanation  of  how  the  new  address 
and  location  will  be  secure,  if  FDA  has 
directed  that  the  article  of  food  be 
detained  in  a  secure  facility;  and 

•  Explanation  of  how  the  article  of 
food  will  be  held  under  any  applicable 
conditions  described  in  the  detention 
order. 

If  yoiu-  request  is  for  the  purpose  of 
destroying  the  detained  article  of  food, 
you  also  must  submit  a  verified 
statement  identifying  the  ownership  or 
proprietary  interest  you  have  in  the 
detained  article  of  food.  Under  "Federal 
Rules  of  Civil  Procedure," 
Supplemental  Rule  C(6)(a),  a  person 
who  asserts  an  interest  in  or  right 
against  property  that  is  the  subject  of  a 
seizure  action  in  federal  court  must  file 
a  verified  statement  identifying  the 
interest  or  right.  The  purpose  of  this 
requirement  is  to  minimize  the 
possibility  that  the  detained  article  of 
food  would  be  released  for  destruction 
to  a  person  without  the  proper 
ownership  or  proprietary  interest  in  the 
food. 

Proposed  §  1.381(e)  states  that  a 
detained  article  of  food  remains  under 
detention  before,  during,  and  after  the 
transfer  under  a  limited  conditional 
release.  Accordingly,  we  will  prescribe 
applicable  transportation  conditions  to 
an  article  transferred  imder  a  limited 
conditional  release.  This  section  also 
provides  another  security  measure  to 
prevent  the  detained  article  of  food  from 
moving  into  commerce.  That  is,  we  also 
require  FDA  supervision  of  all  transfers 
of  detained  articles  of  food  made  imder 
a  limited  conditional  release,  unless 
FDA  declines  such  supervision  in 
writing.  If  FDA  declines  such 
supervision,  you  will  be  required  to 
immediately  notify  in  writing  the 
authorized  FDA  representative  who 
approved  the  limited  conditional 
release,  that  the  article  of  food  has 
reached  its  new  location,  and  the 
specific  location  of  the  detained  article 
of  food  within  the  new  location.  Such 
notification  may  be  in  the  form  of  a  fax, 
e-mail,  or  other  form  agreed  to  by  the 
authorized  FDA  representative. 

Proposed  §  1.381(f)  requires  you  to 
ensure  that  any  tags  or  labels  required 
under  proposed  §  1.382  accompany  the 
detained  article  of  food  during  and  after 
movement.  If  FDA  labels  or  marks  the 
detained  article  of  food  under  proposed 
§  1.382,  this  proposed  provision  would 
require  that  the  tags  or  labels  remain 


with  the  article  of  food  until  FDA 
terminates  the  detention  order  or  the 
detention  period  expires,  whichever 
occurs  first,  unless  otherwise  permitted 
by  the  approving  official. 

Proposed  §  1.381(g)  provides  that  the 
transfer  of  an  article  of  food  in  violation 
of  a  detention  order  issued  under 
proposed  §  1.393  is  a  prohibited  act 
under  section  301  of  the  act.  This 
proposed  provision  is  consistent  with 
the  statutory  language  in  section  303  of 
the  Bioterrorism  Act. 

6.  What  Labeling  or  Marking 
Requirements  Apply  to  a  E)etained 
Article  of  Food?  (Proposed  §  1.382) 

Proposed  §  1.382  describes  the 
labeling  or  marking  requirements  that 
apply  to  a  detained  article  of  food.  This 
proposed  section  states  that  the  officer 
or  qualified  employee  of  FDA  who 
issues  the  detention  order  may  label  or 
mark  the  detained  article  of  food  with 
official  FDA  tags  or  labels  that  include 
the  following  information: 

•  A  statement  that  the  article  of  food 
is  detained  by  FDA  in  accordance  with 
section  304(h)  of  the  act: 

•  A  statement  that  the  article  of  food 
must  not  be  consumed,  moved,  altered, 
or  tampered  with  in  any  manner  for  the 
period  shown,  without  the  written 
permission  of  an  authorized  FDA 
representative; 

•  A  statement,  consistent  with  the 
statutory  language  in  section  303  of  the 
Bioterrorism  Act,  that  the  vioUtion  of  a 
detention  order  or  the  removal  or 
alteration  of  the  tag  or  label  is  a 
prohibited  act  under  section  301  of  the 
act,  punishable  by  fine  or  imprisonment 
or  both;  and 

•  The  detention  order  number,  the 
date  and  hour  of  the  detention  order,  the 
detention  period,  and  the  name  of  the 
officer  or  qualified  employee  of  FDA 
who  issued  the  detention  order. 

Any  label  or  mark  of  detention  will  be 
attached  as  appropriate  given  the 
circumstances.  In  some  instances,  the 
mark  or  label  may  be  attached  to  the 
food  container,  while  in  other  instances, 
the  mark  may  be  fastened  to  a  packing 
container.  Where  the  agency  cannot 
mark  or  label  a  container  or  packing   . 
container,  a  mark  or  label  may  be 
attached  to  accompanying  documents. 
FDA  may  use  other  means  of  marking  or 
labeling  as  appropriate  or  necessary. 
Once  the  detained  article  is  released,  or 
the  detention  period  expires,  FDA 
would  remove,  or  authorize  the  removal 
of,  the'required  labels  or  tags,  as 
described  in  proposed  §  1.384. 
Accordingly,  we  would  not  expect  the 
proposed  labeling  and  marking 
provision  to  impair  the  future  abilify  to 
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distribute  or  market  the  article  of  food 
if  the  detention  order  is  terminated. 

7.  What  Expedited  Procedures  Apply 
When  FDA  hiitiates  a  Seiziire  Action 
Against  a  Detained  Perishable  Food? 
(Proposed  §1.383) 

Section  303  of  the  Bioterrorism  Act 
directs  the  Secretary  to  issue  procedures 
for  instituting  certain  judicial 
enforcement  actions  on  an  expedited 
basis  with  respect  to  perishable  food    . 
subject  to  a  detention  order.  This 
provision  directs  FDA  to  issue 
procedures  for  instituting  on  an 
expedited  basis  seizure  actions  under 
section  304(a)  of  the  act,  or  injimction 
actions  under  section  302  of  the  act  (21 
U.S.C.  332),  or  both.  We  have  concluded 
that  it  is  appropriate  to  focus  on 
procedures  to  institute  seizure  actions 
on  an  expedited  basis  because  a  seizure 
is  the  most  efficient  judicial  action  for 
rapid  control  of  a  violative  article  of 
perishable  food. 

Proposed  §  1.383  describes  FDA's 
procedure  for  sending  a  seizuire 
recommendation  under  section  304(a)  of 
the  act  to  the  Department  of  Justice 
(DOJ)  for  a  perishable  food  -(defined  in 
proposed  §  1.377)  subject  to  a  detention 
order.  We  propose  to  send  the  seizure 
recommendation  to  DOJ  within  4 
calendar  days  after  the  detention  order 
is  issued,  unless  extenuating 
circujnstances  exist.  If  the  fourth 
calendar  day  is  not  a  working  day  when 
the  government  is  open  for  business,  we 
will  advise  the  DOJ  of  our  plans  to 
recommend  a  seizure  action  on  the  last 
working  day  before  the  fourth  calendar 
day  and  send  the  recommendation  as 
soon  as  practicable  on  the  first  working 
day  that  follows.  For  example,  if  a 
detention  order  is  issued  on  a 
Wednesday,  the  fourth  calendar  day 
would  be  the  following  Sunday. 
Because  Sunday  is  a  non-working  day, 
we  would  advise  the  DOJ  of  our  plans 
to  recommend  a  seizure  action  on 
Friday  and  would  send  the 
recommendation  as  soon  as  practicable 
on  the  following  Monday. 

For  purposes  of  this  proposed  section, 
extenuating  circumstances  include,  but 
are  not  limited  to,  instances  when  the 
results  of  confirmatory  testing  or  other 
evidentiary  development  require  more 
than  4  calendar  days  to  complete. 

Proposed  §  1.383  is  designed  to 
accelerate  the  procedure  for  seiziire  ■ 
recommendations  and  takes  into 
account  the  7-day  timeframe  in  the 
proposed  definition  of  "perishable 
food."  As  noted  previously  in  section 
III.B.7  of  this  dociunent,  we  have 
focused  our  implementation  of  this 
provision  of  section  303  of  the 
Bioterrorism  Act  on  seizure 


recommendation  procedures.  Use  of 
injimctive  relief  may  be  appropriate  in 
some  circimistances  involving  detained 
perishable  foods.  However,  expedited 
procediires  for  instituting  injunction 
actions  would  not  accelerate  the  judicial 
control  of  a  particular  violative  article  of 
perishable  food  as  much  as  expedited 
procedures  for  seizure  actions. 

We  invite  conument  on  this  or  other 
procedures  that  would  address  concerns 
about  expedited  enforcement  actions 
with  respect  to  perishable  food. 

8.  When  Does  a  Detention  Order 
Terminate?  (Proposed  §  1.384) 

Under  proposed  §  1.384,  an 
authorizefd  FT)A  representative  will 
issue  a  detention  termination  notice 
releasing  the  detained  article  of  food  if 
FDA  decides  to  terminate  a  detention 
order  or  the  detention  period  expires. 
FDA  will  issue  the  detention 
termination  notice  to  any  person  who 
received  the  detention  order  or  that 
person's  representative.  FDA  also  will 
remove,  or  authorize  the  removal  of,  the 
required  labels  or  tags  attached  imder 
proposed  §  1.382.  If  FDA  fails  to  issue 
a  detention  termination  notice  and  the 
detention  period  expires,  the  detention 
order  is  deemed  to  be  terminated. 

C.  How  Does  FDA  Order  a  Detention? 

1.  Who  Approves  a  Detention  Order? 
(Proposed  §1.391) 

Proposed  §  1.391  requires  that  an 
authorized  FDA  representative  approve 
a  detention  order.  As  defined  in 
proposed  §  1.377,  an  "authorized  FDA 
representative"  is  an  FDA  District 
Director  in  whose  district  the  detained 
article  of  food  is  located  or  an  FDA 
official  senior  to  such  director.  For 
example,  an  RFDD  is  an  FDA  official 
senior  to  an  FDA  District  Director.  This 
is  consistent  with  the  approval 
requirements  found  in  section  303  of  the 
Bioterrorism  Act.  We  are  proposing  that 
if  prior  written  approval  of  a  detention 
order  is  not  feasible,  prior  oral  approval 
must  be  obtained  and  confirmed  in 
writing  as  soon  as  possible.  We  believe 
allowing  for  oral  approval  of  a  detention 
followed  by  written  confirmation  allows 
for  efficient  implementation  of  the 
administrative  detention  provisions. 

For  example,  the  investigator  may  be 
at  a  manufacturing  plant  located  a  great 
distance  away  from  the  district  office 
and  may  determine  that  a  detention  is 
warranted.  Instead  of  losing  valuable 
time  driving  back  to  the  district  office  to 
get  a  written  signature  in  cases  where  a 
fax  machine  is  not  close  by,  the 
investigator  may  telephone  the 
authorized  FDA  representative  to  get  an 
oral  approval.  The  authorized  FDA 


representative  would  subsequently 
confirm  the  oral  approval  in  writing  by 
sending  written  confirmation  to  the 
investigator.  In  other  circumstances 
where  there  is  risk  of  the  product 
moving  to  another  location,  we  would 
want  to  detain  the  product  immediately 
and  an  oral  approval  of  the  detention 
order  may  be  prudent,  followed  by 
confirmation  in  writing.  These  examples 
illustrate  some  situations  where  oral 
approval  may  be  necessary,  but  do  not 
constitute  an  all  inclusive  list. 

2.  Who  Receives  a  Copy  of  the  Detention 
Order?  (Proposed  §  1.392) 

Proposed  §  1.392(a)  requires  FDA  to 
issue  the  detention  order  to  the  owner, 
operator,  or  agent  in  charge  of  the  place 
where  the  article  of  food  is  located.  If 
the  owner  of  the  article  of  food  is 
different  from  the  owner,  operator,  or 
agent  in  charge  of  the  location  of  the 
food,  FDA  must  provide  a  copy  of  the 
detention  order  to  the  owner  of  the 
article  of  food  if  the  owner's  identity 
can  be  determined  readily. 

Proposed  §  1.392(b)  would  subject 
common  carriers  of  articles  of  food  to 
these  administrative  detention 
provisions.  If  FDA  issues  a  detention 
order  for  an  article  of  food  located  in  a 
vehicle  or  other  carrier  used  to  transport 
the  detained  article  of  food,  FDA  would 
be  required  to  provide  a  copy  of  the 
detention  order  to  the  shipper  of  record 
and  the  owner  and  operator  of  the 
vehicle  or  other  carrier,  if  FDA  can 
determine  their  identities  readily. 

3.  What  Information  Must  FDA  Include 
in  the  Detention  Order?  (Proposed 
§1.393) 

Proposed  §  1.393(a)  requires  FDA  to 
issue  the  detention  order  in  writing, 
signed  and  dated  by  the  officer  or 
qualified  employee  of  FDA  who  has 
credible  evidence  or  information 
indicating  that  such  article  of  food 
presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals.  The  written  detention  order 
serves  as  notice  of  the  detention  and 
provides  notice  that  the  persons  with 
ownership  rights  to  the  detained  article 
of  food  have  the  right  to  request  an 
informal  hearing. 

Proposed  §  1.393(b)  requires  the 
detention  order  to  include  the  following 
information: 

1.  The  detention  order  number; 

2.  The  date  and  hoiur  of  the  detention 
order; 

3.  Identification  of  the  detained  article 
of  food; 

4.  The  period  of  the  detention; 

5.  A  statement  that  the  article  of  food 
identified  in  the  order  is  detained  for 
the  period  shown; 
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6.  A  brief,  general  statement  of  the 
reasons  for  the  detention; 

7.  The  address  and  location  where  the 
article  of  food  is  to  be  detained  and  the 
appropriate  storage  conditions; 

8.  Any  applicable  conditions  of 
transportation  of  the  detained  article  of 
food; 

9.  A  statement  that  the  article  of  food 
is  not  to  be  consumed,  moved,  altered, 
or  tampered  with  in  any  manner  during 
the  detention  period,  unless  subject  to  a 
limited  conditional  release  under 
proposed  §1.381; 

10.  The  text  of  section  304(h)  of  the 
act  and  §§  1.401  and  1.402  of  this 
chapter; 

■   11.  A  statement  that  any  informal 
hearing  on  an  appeal  of  a  detention 
order  must  be  conducted  as  a  regulatory 
hearing  under  part  16  of  this  chapter, 
with  certain  exceptions  described  in 
proposed  §1.403; 

12.  The  maiUng  address,  telephone 
niunber,  e-mail  address,  and  fax  number 
of  the  FDA  district  office  and  the  name 
of  the  FDA  District  Director  in  whose 
district  the  detained  article  of  food  is 
located;  and 

13.  A  statement  indicating  the  manner 
in  which  approval  of  the  detention 
order  was  obtained,  i.e.,  orally  or  in 
writing. 

D.  What  Is  the  Appeal  Process  for  a 
Detention  Order? 

1.  Who  is  Entitled  to  Appeal?  (Proposed 
§1.401) 

Under  proposed-§Ll.401,  any  person 
who  would  be  entiUed  to  be  a  claimant 
for  such  article  of  food,  if  seized  imder 
section  304(a)  of  the  act,  would  be  able 
to  appeal  a  detention  order.  Procedures 
for  establishing  entitlement  to  be  a 
claimant  for  purposes  of  section  304(a) 
of  the  act  are  governed  by  Supplemental 
Rule  C(6)(a)  to  the  "Federal  Rules  of 
Qvil  Procedure." 

2.  What  Are  the  Requirements  for 
Submitting  an  Appeal?  (Proposed 
§1.402) 

Proposed  §  1.402  describes  the 
requirements  for  submitting  an  appeal. 
As  required  by  section  303  of  the 
Bioterrorism  Act,  as  part  of  your  appeal, 
you  may  request  an  opportimity  for  an 
informal  hearing.  Proposed  §  1.402(a) 
will  require  you  to  submit  your  appeal 
in  writing  to  the  FDA  District  Director 
in  whose  district  the  detained  article  of 
food  is  located  using  the  contact 
information  provided  in  the  detention 
order.  We  propose  to  allow  you  to 
submit  your  appeal  in  person,  by  mail, 
e-mail,  or  fax. 

The  timeframe  for  filing  an  appeal  is 
determined  by  whether  the  detained 


article  of  food  is  perishable  or 
nonperishable.  If  the  detained  article  of 
food  is  perishable,  as  defined  in 
proposed  §  1.377,  you  would  be 
required  to  file  your  appeal  and  request 
for  a  bearing  within  2  calendar  days  of 
receipt  of  the  detention  order. 

If  the  article  of  food  subject  to  the 
detention  order  is  nonperishable,  you 
would  be  required  to  file  a  notice  of 
intent  to  request  a  hearing  within  4 
calendar  days  of  receipt  of  the  detention 
order.  The  notice  of  intent  would  enable 
the  agency  to  determine  whether 
resoiures  should  be  allocated  to 
preparing  for  a  regulatory  hearing.  If  you 
do  not  file  a  notice  of  intent  by  day  four, 
you  do  not  receive  a  hearing.  However, 
writhout  filing  a  notice  of  intent  by  day 
four,  you  may  still  file  an  appeal 
without  a  hearing  request.  Whether  or 
not  you  are  requestiiqg  a  hearing,  your 
appeal  involving  a  detained 
nonperishable  food  must  be  filed  within 
10  calendar  days  of  receipt  of  the 
detention  order. 

We  are  using  calendar  days  for  the 
bifurcated  deadlines  for  filing  appeals  to 
provide  the  most  expeditious  procedure 
for  perishable  food,  and  to  provide  a 
consistent  approach  for  counting  days. 
We  are  asking  for  comment  on  whether 
there  are  other  ways  we  should  be 
counting  days  for  filing  appeals,  while 
adhering  to  the  statutory  deadline  of  5 
days  for  FDA  to  issue  a  decision  on 
appeal  (for  both  perishable  and 
nonperishable  food). 

Proposed  §1. 402(b)  provides  that  your 
request  for  an  appeal  must  include  a 
verified  statement  identifying  your 
-ownership  or  proprietary  interest  in  the 
detained  article  of  food.  Under  "Federal 
Rules  of  Civil  Procedure," 
Supplemental  Rule  C(6)(a),  a  person 
who  asserts  an  interest  in  or  right 
against  property  that  is  the  subject  of  an 
action  must  file  a  verified  statement 
identifying  the  interest  or  right.  The 
meaning  of  "verified  statement"  under 
Supplemental  Rule  C(6)(a)  is  governed 
by  the  local  federal  district  court  rules 
in  which  the  detention  takes  place,  and 
usually  means  that  the  statement  must 
be  accompanied  by  an  oath  or 
af&rmation  attesting  to  the  statement's 
veracity. 

Proposed  §  1.402(c)  provides  that  the 
appeal  process  would  terminate  if  FDA 
institutes  either  a  seizure  action  under 
section  304(a)  of  the  act  or  an  injunction 
under  section  302  of  the  act  regarding 
the  detained  article  of  food. 

r*roposed  §  1 .402(d)  describes  the 
requirements  for  requesting  an  informal 
hearing  as  part  of  the  appeals  process. 
Your  request  for  a  hearing  must  be  in 
writing  and  be  included  with  your 
appeal.  You  may  appeal  a  detention 


without  requesting  an  informal  hearing; 
however,  if  you  want  an  informal 
hearing,  you  must  include  your  request 
when  you  file  your  appeal.  This 
proposed  section  describes  the 
timeframes  for  holding  the  hearing  if 
FDA  grants  your  request  for  an  informal 
hearing  (see  §  16.26  regarding  denial  of 
hearing).  If  the  detained  article  of  food 
is  perishable,  the  hearing  would  be  held 
within  2  calendar  days  after  the  date  the 
appeal  is  filed.  If  the  detained  article  of 
food  is  nonperishable,  the  hearing 
would  be  held  within  3  calendar  days 
after  the  date  the  appeal  is  filed.  The 
quick  timeframes  for  holding  the 
hearing  are  necessary  to  ensure  that 
FDA  can  adhere  to  the  statutory 
requirement  to  issue  a  decision  on 
appeal  within  5  calendar  days  after  the 
appeal  is  filed.  FDA  notes  that  under 
this  proposal,  the  timeframes  for 
perishable  and  nonperishable  appeals 
will  not  be  significantly  different  in 
instances  where  an  appeal  is  filed 
immediately  upon  receipt  of  a  detention 
order.  For  example,  if  you  file  an  appeal 
and  request  for  a  hearing  on  the  same 
calendar  day  (day  one)  the  detention  is 
ordered  for  a  perishable  food,  the 
hearing  would  be  held  by  calendar  day 
three,  and  the  decision  on  appeal  could 
be  issued  as  early  as  calendar  day  three 
but  no  later  than  calendar  day  six.  If  a 
nonperishable  food  was  detained  in  the 
same  example,  the  hearing  would  be 
held  by  calendar  day  four,  and  the 
decision  on  appeal  could  be  issued  as 
early  as  calendar  day  four  but  no  later 
than  calendar  day  six. 

We  are  requesting  comment  on  the 
timeframes  for  holding  the  informal 
hearing. 

3.  What  Requirements  Apply  to  an 
Informal  Hearing?  (Proposed  §  1.403) 

If  FDA  grants  a  request  for  an  informal 
hearing  on  an  appeal  of  a  detention 
order,  FDA  would  conduct  the  hearing 
in  accordance  with  part  16,  with  the 
following  exceptions: 

•  The  detention  order  under  proposed 
§  1.393,  rather  than  the  notice  under 

§  16.22(a)  of  this  chapter,  would  provide 
notice  of  opportimity  for  a  hearing 
imder  this  section  and  would  be  part  of 
the  administrative  record  of  the 
regulatory  hearing  under  §  16.80(a)  of 
this  chapter. 

•  A  request  for  a  hearing  under  this 
section  must  be  addressed  to  the  FDA 
District  Director  in  whose  district  the 
detained  article  of  food  is  located  in 
accordance  with  proposed  §  1.402(a). 

•  The  provision  in  §  16.22(b)  of  this 
chapter,  providing  that  a  person  not  be 
given  less  than  3  working  days  after 
receipt  of  notice  to  request  a  hearing, 
does  not  apply  to  a  hearing  under  this 
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subpart.  Rather,  the  timeframes  in 
proposed  §  1.402(a)  apply. 

•  The  provision  in  §  16.24(e)  of  this 
chapter,  stating  that  a  hearing  may  not 
be  required  to  be  held  at  a  time  less  than 
2  working  days  after  receipt  of  the 
request  for  a  hearing,  does  not  apply  to 
a  hearing  under  this  subpart.  Instead, 
the  timeframes  in  proposed  §  1.402(c) 
apply. 

•  Proposed  §1.406.  rather  than 

§  16.24(f)  of  this  chapter,  describes  the 
statement  that  will  be  provided  to  an 
appellant  where  a  detention  order  is 
based  on  classified  information. 

•  Proposed  §  1.404,  rather  than 

§  16.42(a)  of  this  chapter,  describes  the 
FDA  employees,  i.e.,  RFDDs  or  other 
officials  senior  to  District  Directors,  who 
preside  at  hearings  imder  this  subpart. 

•  Under  proposed  §  1.403(f),  the 
presiding  officer  may  require  that  a 
hearing  conducted  under  this  section  be 
completed  within  1  day,  as  appropriate. 

•  Ordinarily  under  part  16  hearing 
procedures,  the  presiding  officer  issues 
a  report  and  recommended  decision  and 
the  Commissioner  of  Food  and  Drugs 
issues  a  final  decision.  However,  under 
proposed  §  1.403(g),  the  presiding 
officer  will  issue  the  final  agency 
decision. 

As  described  previously,  the  informal 
hearing  requirements  in  pant  16  state 
that  its  procedures  are  to  be  used  when 
the  act  or  FDA  regulations  provide  for 
an  opport\mity  for  a  hearing  and  no 
specific  hearing  regulations  exist  (se^ 
§  16.1(b)).  Section  303  of  the 
Bioterrorism  Act  provides  for  an 
informal  hearing  opportimity,  but  does 
not  provide  specific  provisions  for  the 
informal  hearing.  In  this  proposed  rule, 
we  are  applying  part  16  procedures 
modified  by  the  noted  exceptions, 
which  is  consistent  with  §  16.5(b). 

4.  Who  Serves  as  the  Presiding  Officer 
at  an  Informal  Hearing?  (Proposed 
§1.404) 

Proposed  §  1.404  requires  the  FDA 
RFDD,  or  other  official  senior  to  a 
District  Director,  to  act  as  the  presiding 
officer  of  an  informal  hearing  on  an 
appeal  of  a  detention  order.  As 
presiding  officer,  the  RFDD  would  issue 
the  decision  on  appeal.  Because  a 
detention  must  be  approved  at  the 
District  Director  level,  we  believe  it  is 
appropriate  that  appeals  of  those 
decisions  should  be  handled  by  persons 
in  positions  senior  to  the  District 
Directors. 

The  presiding  officer  may  be  an  RFDD 
from  a  region  other  than  the  one  in 
which  the  detained  article  of  food  is 
located,  or  another  official  senior  to  a 
District  Director. 


5.  When  Does  FDA  Have  to  Issue  a 
Decision  on  an  Appeal?  (Proposed 
§1.405) 

Proposed  §  1 .405  describes  when  FDA 
must  issue  a  decision  on  an  appeal. 
Proposed  §  1.405(a)  requires  the 
presiding  officer  to  issue  a  decision 
confirming  or  revoking  the  detention 
order  within  5  calendar  days  after  the 
appeal  is  filed.  If  FDA  fails  to  provide 
an  opportimity  for  a  hearing,  or  fails  to 
confirm  or  terminate  the  detention  order 
within  the  5-day  period,  the  detention 
order  is  deemed  terminated.  While  the 
Bioterrorism  Act  does  not  define  the 
meaning  of  "an  opportunity  for  an 
informal  hearing,"  we  interpret  this 
phrase  to  mean  the  FDA  gives  notice  of 
the  opportunity  for  a  hearing  (see  also 
proposed  §  1.403(a),  which  states  that 
the  detention  order  provides  notice  of 
opportimity  for  a  hearing).  Under  this 
interpretation,  a  failiu-e  to  provide  an 
opportunity  for  a  hearing  means  a 
failure  to  provide  you  with  notice  of 
your  opportunity  to  request  a  hearing. 
This  provision  is  consistent  with 
requirements  of  section  303  of  the 
Bioterrorism  Act. 

Proposed  §  1.405(b)  would  allow  you 
to  appeal  the  detention  order  without  a 
request  for  an  informal  hearing.  Where 
you  appeal  without  requesting  a 
hearing,  the  presiding  officer  is  still 
required  to  issue  a  decision  on  the 
appeal  confirming  or  revoking  the 
detention  within  5  calendar  days  after 
the  date  the  appeal  is  filed.  If  the 
presiding  officer  fails  to  issue  a  decision 
within  the  5-day  period,  the  detention 
order  is  deemed  terminated. 

Proposed  §  1.405(c)  states  that  if  you 
appeal  a  detention  order  and  request  an 
informal  hearing  and  your  hearing 
request  is  denied,  the  presiding  officer 
is  still  required  to  issue  a  decision  on 
the  appeal  confirming  or  revoking  the 
detention  within  5  calendar  days  after 
the  date  the  appeal  is  filed.  If  the 
presiding  officer  fails  to  issue  a  decision 
within  the  5-day  period,  the  detention    . 
order  is  deemed  terminated. 

Proposed  §  1.405(d)  states  if  the 
presiding  officer  confirms  a  detention 
order,  the  article  of  food  would  continue 
to  be  detained  until  FDA  terminates  the 
detention  order  under  proposed  §  1.384 
or  the  detention  period  expires  under 
proposed  §  1.379,  whichever  occurs 
first. 

Proposed  §  1.405(e)  states  that  if  the 
presiding  officer  terminates  a  detention 
order,  or  the  detention  period  expires, 
FDA  would  be  required  to  terminate  the 
detention  order  as  specified  under 
proposed  §  1.384  (i.e.,  FDA  would  be 
required  to  issue  a  detention 


termination  notice  releasing  the  article 
of  food). 

Proposed  §  1.405(f)  states  that 
confirmation  of  a  detention  order  by  the 
presiding  officer  is  considered  a  final 
agency  action  for  purposes  of  section 
702  of  title  5,  United  States  Code  (5 
U.S.C.  702). 

6.  How  Will  FDA  Handle  Classified 
Information  in  an  Informal  Hearing? 
(Proposed  §1.406) 

FDA  expects  that  consistent  with 
responding  to  bioterrorist  threats,  there 
may  be  instances  where  the  credible 
evidence  or  information  supporting  a 
detention  order  consists  of  Classified 
National  Security  Information 
("classified  information").  Protection  of 
information  critical  to  our  nation's 
security  is  a  priority  (Executive  Order 
12958,  April  17, 1995).  While  mindful 
of  our  duty  to  protect  our  national 
security  interest,  we  are  also  mindful  of 
our  obligation  to  provide  a  fair, 
expeditious,  and  impartial  hearing  (see 
§  16.60  regarding  hearing  procedure). 
Proposed  §  1.406  provides  that  FDA  will 
not  release  classified  information. 
However,  if  the  presiding  officer  may  do 
so,  consistent  with  safeguarding  both 
the  information  and  the  source,  the 
presiding  officer  will  give  you  notice  of 
the  general  nature  of  the  information 
and  an  opportunity  to  offer  opposing 
evidence  or  information.  If  classified 
information  was  used  to  support  the 
detention,  then  any  confirmation  of 
such  detention  will  state  whether  it  is 
based  in  whole  or  in  part  on  that 
classified  information. 

Given  the  events  of  September  11, 
2001 ,  and  the  need  to  quickly  respond 
to  actual  or  threatened  bioterrorist 
attacks,  we  are  contemplating  the 
development  of  general  regulations  that 
address  handling  classified  information 
on  an  agency-wide  basis  for  all  the 
products  regulated  by  FDA.  We  believe, 
though,  that  we  should  go  forward  with 
the  current  proposal  in  this  context  at 
this  time. 

IV.  Confomung  Amendment  to  21  CFR 
Part  16 

We  propose  to  amend  §  16.1(b)(1)  to 
include  section  304(h)  of  the  act  relating 
to  the  administrative  detention  of  food 
for  human  or  animal  consumption  to  the 
list  of  statutory  provisions  under  which 
regulatory  hearings  are  available.. 

V.  Analjrsis  of  Economic  Impact 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  Executive  (Jrder  12866. 
Executive  Order  12866  directs  agencies 
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to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  a  significant  regulatory  action  if  it 
meets  any  one  of  a  number  of  specified 
conditions,  including:  Having  an  annual 
effect  on  the  economy  of  $100  million, 
adversely  affecting  a  sector  of  the 
economy  in  a  material  way,  adversely 
affecting  competition,  or  adversely 
affecting  jobs.  Executive  Order  12866 
also  considers  a  regulatory  action 
significant  if  it  raises  novel  legal  or 
policy  issues.  The  Office  of  Management 
and  Budget  has  determined  that  this 
proposed  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866. 
although  it  is  not  economically 
significant. 

Need  for  Regulation 

Section  303  of  the  Bioterrorism  Act 
(Pubhc  Law  107-188),  gives  FDA 
expanded  authority  to  prevent  the 
distribution  of  any  article  of  food  for 
which  we  have  credible  evidence  or 
information  that  the  food  presents  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals.  Previously,  if  we  received 
credible  evidence  or  information 
indicating  that  an  article  of  food 
presented  a  threat  of  serious  adverse 
health  cx>nsequences  or  death  to  humans 
or  animals,  we  would  typically  have 
taken  one  of  the  following  actions:  (1) 
Requested  a  voluntary  recall  of  the 
suspected  product;  (2)  developed 
enough  evidence  to  move  directly  to 
seize  the  food;  or  (3)  referred  the  matter 
to  the  appropriate  State  authority  for 
most  cases  involving  purely  intrastate 
commerce.  Thus,  Congress'  expansion 
of  oiu-  authority  to  allow  administrative 
detention  of  food  permits  us  to 
inunediately  detain  food  in  commerce, 
which  provides  an  added  measure  to 
ensure  the  safety  of  the  nation's  food 
supply. 

Reason  for  Regulation 

FDA  is  proposing  this  regulation  to 
improve  food  safety.  Food  safety  is 
mostly  a  private  good.  Establishments 
have  powerful  incentives  to  ensure  that 
the  ingredients  they  purchase  are  not 
contaminated  and  that  their  production 
processes  are  protected  from 
unintentional  and  intentional 
contamination.  Deliberate  (iotentional) 
contamination  of  food  linked  to  a 
particular  product  or  plant — particularly 
if  the  plant  is  considered  negligent — 
would  be  extraordinarily  costiy  to  a 
firm.  Indeed,  the  private  incentives  to 


avoid  deliberate  contamination  should 
be  similar  to  the  private  incentives  for 
food  safety.  Deliberate  food 
contamination  events  nonetheless  differ 
from  ordinary  outbreaks  of  foodbome 
illness  in  that  they  are  more  likely  to  be 
low  probability  events  with  severe 
public  health  consequences. 

Although  private  incentives  lead  to 
the  private  efforts  to  protect  against 
deliberate  contamination  at  the  plant 
level,  there  are  external  effects 
associated  with  privately  produced 
protection.  The  economic  incentives  for 
firms  to  engage  in  food  safety  activities 
largely  hinges  on  the  ability  of 
consumers  to  identify  and  avoid 
products  associated  with  the 
responsible  party.  However,  firms  can 
change  both  their  own  names  and  the 
names  of  their  products,  and  can  also 
change  owners  and  managers. 
Therefore,  it  may  be  quite  costly  for 
consumers  to  obtain  the  information 
that  would  allow  them  to  avoid 
products  associated  with  the 
responsible  party.  Moreover,  some  firms 
might  be  infiltrated  by  those  who  wish 
to  launch  attacks  on  food  safety,  or 
might  even  have  been  formed  by  those 
having  that  end  in  mind.  Such  firms 
would  not  be  responsive  to  normal 
economic  incentives  to  provide  food 
safety. 

The  events  of  September  11,  2001,  led 
Congress  to  conclude  that  there  should 
he  a  regulatory  mechanism  to 
temporarily  remove  from  commerce 
potentially  violative  food  that  presents  a 
threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals,  and  store  it  under  an 
appropriate  level  of  security  until  we 
can  investigate  the  potential  threat  and 
evaluate  whether  to  initiate  judicial 
enforcement  action  and,  if  appropriate, 
initiate  such  action.  This  proposed 
regulation  implements  this  mechanism. 
Regulatory  Options 
We  considered  several  regulatory 
options  or  alternatives  as  follows  in 
developing  this  proposal: 

Option  One:  Establish  a  regulatory 
framework  for  administratively 
detaining  food,  with  expedited 
procedures  for  instituting  certain 
enforcement  actions  involving 
perishable  food  (i.e.  take  the  proposed 
action); 

Option  Two:  Take  the  proposed 
action,  but  change  the  definition  of 
perishable  food,  the  maximum 
timeframe  for  administrative  detention 
of  perishable  food,  or  both; 

Option  Three:  Take  the  proposed 
action,  but  define  the  level  of  security 
we  require  for  transportation  and 
storage; 


Option  Four:  Issue  regulations  only  to 
establish  expedited  procedures  for 
instituting  certain  enforcement  actions 
involving  perishable  food  (i.e.  limit  the 
action  to  the  regulations  required  by 
section  303  of  the  Bioterrorism  Act). 

We  request  comments  on  these 
options,  as  well  as  suggestions  on  other 
regulatory  options  that  we  should 
consider.  We  will  address  comments  on 
this  analysis  in  the  analysis  of  the  final 
rule. 

Baseline:  The  situation  before 
Congress  passed  the  Bioterrorism  Act 

Usually,  we  designate  the  option  of 
taking  no  regulatory  action  as  the 
baseline.  We  then  compare  the  costs  and 
benefits  of  the  various  regulatory 
options  to  the  current  regulatory  state  of 
affairs.  However,  for  this  rule,  we  chose 
the  situation  that  existed  before 
Congress  enacted  the  Bioterrorism  Act 
as  the  baseline.  We  chose  this  baseline 
rather  than  the  current  regulatory  state 
of  affairs  because  our  authority  to 
administratively  detain  food  under  the 
Bioterrorism  Act  already  exists, 
regardless  of  whether  we  now 
promulgate  regulations  setting  out  the 
procedures  we  will  follow  when  we 
detain  food. 

Therefore,  in  order  to  analyze  the 
impact  of  Congress  giving  us  the 
autiiority  to  administratively  detain 
food,  we  needed  to  specify  a  baseline 
that  predated  our  having  received  that 
authority.  By  convention,  we  do  not 
attribute  costs  or  benefits  to  the 
baseline,  per  se,  but  instead  capture  the 
impacts  of  the  regulation  by  comparing 
the  costs  and  benefits  of  the  other 
options  to  the  baseline.  Prior  to 
Congress  passing  the  Bioterrorism  Act. 
we  had  other  enforcement  options 
available  to  us  in  those  situations  in 
which  we  can  now  use  administrative 
detention,  that  is,  in  which  we  receive 
credible  evidence  or  information  that  an 
article  of  food  presents  a  threat  of 
serious  adverse  health  consequences  or 
death  to  humans  or  animals.  We  will 
discuss  those  enforcement  actions  as 
part  of  the  baseline  in  the  following 
analysis. 

In  addition,  we  do  not  discuss  the 
option  of  taking  no  regulatory  action  as 
one  of  the  non-baseline  options,  because 
that  option  is  not  legally  feasible. 
Option  Four  (establish  expedited 
procedures  for  instituting  certain 
enforcement  actions  involving 
perishable  food  only)  most  closely 
resembles  the  option  of  taking  no 
regulatory  action,  because  in  that  option 
we  would  limit  ourselves  to  only  the 
regulatory  action  that  Congress  required 
us  to  take  in  the  Bioterrorism  Act. 

Option  One:  Establish  a  regulatory 
framework  for  administratively 
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detaining  food,  with  expedited 
procedures  for  instituting  certain 
enforcement  actions  involving 
perishable  food  (i.e.  take  the  proposed 
action) 

In  the  proposed  action,  we  establish  a 
regulatory  framework  for 
administratively  detaining  food. 

Costs 

The  primary  costs  of  the  proposed 
rule  arise  from  differences  between 
administrative  detention  and  other 
enforcement  actions  with  respect  to  the 
following:  (1)  Cost  of  transporting  and 
storing  food,  if  necessary;  (2)  cost  of 
canceling  previously  scheduled 
transportation  and  storage  of  the 
affected  food  when  we  remove  it  from 
commerce,  and  rescheduling 
transportation  and  storage  if  we  later 
cancel  the  detention  order  and  release  it 
back  into  commerce;  (3)  loss  of  product 
value  over  the  detention  period,  if  we 
later  find  the  food  is  not  violative;  and 
(4)  cost  of  participating  in  appeals 
hearings  and  other  enforcement  activity. 

To  analyze  the  costs  of  the  proposed 
rule,  we  fu^t  estimate  how  many  times 
we  might  use  administrative  detention. 
We  then  estimate  the  proportion  of 
cases  in  which  we  might 
administratively  detain  food  that  we 
later  determine  to  be  not  violative.  We 
need  to  estimate  this  percentage  because 
we  estimate  the  loss  of  product  value 
over  the  detention  period  for  food  that 
we  later  find  to  be  not  violative.  (We  do 
not  estimate  the  loss  of  product  value 
for  violative  food,  because  we  assume 
that  the  violation,  not  our  action, 
reduces  the  value  of  that  food.)  We  then 
estimate  how  costs  would  change  if  we 
substituted  an  administrative  detention 
action  for  other  enforcement  actions.  We 
look  at  the  change  in  costs  relative  to 
the  baseline  of  taking  these  other  actions 
because  we  probably  would  have  taketi 
some  type  of  enforcement  action  if  we 
had  received  the  type  of  information 
that  would  allow  us  to  use 
administrative  detention.  In  other 
words,  we  analyze  the  cost  of 
administrative  detention  actions  in 
terms  of  the  costs  over  and  above  those 
that  would  have  been  associated  with 
the  enforcement  actions  that  we  would 
otherwise  have  taken.  We  then  multiply 
the  changes  in  costs  by  the  number  of 
times  we  might  substitute  an 
administrative  detention  action  for  the 
other  enforcement  actions. 

Estimate  of  number  of  times  we  might 
use  administrative  detention  per  year 

We  do  not  know  how  often  we  will 
receive  credible  evidence  or  information 
that  an  article  of  food  presents  a  threat 
of  serious  adverse  health  consequences 
or  death  to  humans  or  animals  that 
would  allow  us  to  administratively 


detain  food.  However,  if  we  had 
received  credible  evidence  or 
information  that  an  article  of  food 
presented  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals  before  Congress  granted  us 
authority  to  take  administrative 
detention  actions,  we  would  probably 
have  taken  one  of  the  following  three 
actions:  (1)  Requested  a  volimtary  recall 
of  the  suspected  product;  (2)  moved 
directly  to  seize  the  food;  or  (3)  referred 
the  matter  to  State  authorities.  We 
specify  moving  directly  to  seize  food 
because  we  could  also  seize  food  after 
taking  some  other  enforcement  action, 
including  administrative  detentions.  To 
avoid  having  to  describe  streams  of 
enforcement  actions,  we  have  simplified 
the  situation  into  two  phases,  a 
"preliminary  phase,"  in  which  we  take 
some  action  to  detain  the  food  in  order 
to  investigate  it,  and  a  "final  phase"  in 
which  we  take  some  final  action  such  as 
seizing  the  food  or  referring  the  matter 
to  State  authorities. 

We  base  our  estimate  on  only  these 
three  actions  because  we  believe  the 
situations  that  lead  to  these  types  of 
actions  are  the  most  similar  to  the 
situations  that  may  lead  to 
adm.inistrative  detention.  Thus,  we 
assume  that  any  administrative 
detention  would  replace  issuing  class  I 
recalls,  moving  directly  to  seizure,  or 
referring  the  matter  to  State  authorities 
for  most  cases  involving  purely 
intrastate  commerce.  If  we  instead 
assumed  that  we  might  substitute 
administrative  detention  actions  for 
other  types  of  enforcement  actions, 
including  other  actions  that  we 
subsequendy  follow  with  seizm« 
actions,  then  our  estimate  of  the  number 
of  administrative  detentions  per  year 
could  be  significantly  larger.  Examples 
of  other  types  of  enforcement  actions 
include  detentions  without  physical 
examination  (DWPE)  and  requests  to 
States  to  embargo  food.  We  assume  that 
the  number  of  administrative  detentions 
might  include  0  to  100  percent  of  the 
number  of  class  I  recalls  and  instances 
in  which  we  moved  directly  to  seize 
food,  and  0  to  10  percent  of  the  number 
of  times  we  referred  matters  to  State 
authorities.  In  all  cases,  we  based  the 
low  end  of  the  range  on  the  fact  that  we 
do  not  know  if  we  would  have  used 
administrative  detention,  even  if  we  had 
the  authority  to  do  so,  and  the  criteria 
for  using  administrative  detention  had 
been  met.  Analyzing  all  the  factors  that 
would  lead  us  to  choose  one 
enforcement  action  over  another  is 
beyond  the  scope  of  this  analysis.  We 
chose  100  percent  as  the  high  end  of  the 
range  for  class  I  recalls  because  the 


criteria  for  class  I  recalls  is  quite  similar 
to  the  criteria  for  administrative 
detention.  We  chose  100  percent  as  the 
high  end  of  the  range  for  instances  in 
which  we  move  directly  to  seize  food  as 
a  practical  expedient  because  the  small 
niunber  of  actions  implies  that  such 
information  would  have  had  littie  or  no 
impact  on  our  cost  estimates.  We  chose 
10  percent  as  the  high  end  of  the  range 
for  State  referrals  because  our 
experience  with  those  actions  suggests 
that  only  about  10  percent  of  recent 
referrals  involved  concerns  or  situations 
that  would  have  met  the  criteria  for 
administrative  detention.  The  other 
referrals  do  not  appear  to  meet  the 
criteria  for  administrative  detention. 

In  fiscal  year  (FY)  2002,  we  initiated 
184  class  I  recalls  involving  food  that 
posed  a  risk  of  serious  adverse  health 
consequences  or  death  to  himians  or 
animals.  In  the  same  year,  we  initiated 
16  seizures  that  may  have  involved  food 
products  that  posed  hazards  to  human 
or  animal  health.  In  the  last  12  months, 
we  estimate  that  we  referred  234  of  such 
matters  to  State  authorities. 

These  nxunbers  are  repeated  in  table 
1  of  this  docimient.  Based  on  this 
information,  we  estimate  that  we  might 
administratively  detain  food  0  to  223 
times  per  year. 

Table  1  .—Substitutions  per  year 


Action 

Estimated  Number 
of  Substitutions  of 

Administrative 

Detention  for  Other 

Enforcement  Actions 

per  Year 

Class  1  recalls 

0  to  184 

No  preliminary  ac- 
tion (move  directly 
to  seizure) 

0to16 

No  preliminary  ac- 
tion (refer  matter 
to  State  authori- 
ties) 

0to23 

Total 

0  to  223 

Estimate  of  the  proportion  of  cases  in 
which  the  food  subject  to  administrative 
detention  turns  out  to  be  not  violative 

Some  of  the  costs  that  we  vdll  discuss 
later  are  only  relevant  if  we  eventually 
determine  that  food  that  we  have 
administratively  detained  is  not 
violative.  We  do  not  know  the 
proportion  of  cases  in  which  we  might 
administratively  detain  food  that  we 
later  determine  to  be  not  violative.  This 
rate  depends  on  the  type  of  information 
we  receive,  and  the  level  of  risk 
aversion  we  adopt  when  we  apply  the 
criteria  allowing  us  to  use 
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administrative  detentions,  including 
"credible  evidence  or  information"  and 
"threat  of  serious  adverse  health 
consequences  or  death  to  humans  or 
animals."  If  we  only  administratively 
detain  food  when  we  are  certain  or 
nearly  certain  that  it  is  violative,  then 
we  may  eliminate  administrative 
detention  as  an  enforcement  option  for 
some  food  that  is  violative.  However,  if 
we  administratively  detain  food  when 
we  are  less  certain  that  it  is  violative, 
then  we  will  increase  the  rate  at  which 
we  administratively  detain  food  that  we 
later  determine  is  not  violative. 

One  way  of  addressing  the  proportion 
of  cases  in  which  we  might 
administratively  detain  food  that  we 
later  determine  to  be  not  violative  is  to 
look  at  data  &t>m  the  detention  and 
release  of  imported  food.  However,  this 
data  caimot  be  narrowed  to  situations 
where  we  have  detained  or  prepared  to 
detain  food  and  then  later  determined 
that  the  food  was  not  violative.  An 
import  detention  is  different  from 
administrative  detention  in  that  imports 
can  be  detained  for  reasons  other  than 
adidteration  or  misbranding.  These 
other  reasons  give  rise  to  a  large 
percentage  of  detentions  in  which  the 
food  is  foimd  not  to  be  violative.  For 
instance,  an  import  can  be  detained 
because  the  product  is  coded  in  the 
OASIS  (Operational  and  Administrative 
System  for  Import  Support  system) 
system  as  a  low  acid  canned  food  but 
the  importer  did  not  supply  the  food 
canning  establishment  number.  The 
OASIS  system  is  a  national  database  on 
imports,  and  related  enforcement 
activities  and  findings. 

In  the  first  three  quarters  of  2002,  we 
released  48  percent  of  the  shipments  of 
human  and  animal  food  that  we 
detained,  excluding  the  shipments  that 
we  released  because  the  firm 
reconditioned  the  food.  The  percentage 
of  import  shipments  released  includes 
all  releases  recorded  in  the  OASIS 
system.  These  data  include  releases 
from  detentions  resulting  fit>m: 

•  DWPE  notices; 

•  Routine  FDA  field  sampling 
assignments; 

•  Incorrect  or  incomplete  information 
provided  about  the  product;  and 

•  Imports  released  with  comment, 
which  means  the  product  technically  is 
misbranded  or  adulterated  but  we 
exercise  enforcement  discretion. 

Because  of  the  factors  listed 
previously,  and  because  import 
detentions  may  be  based  on  a  lower 
level  of  information  than  that  required 
for  an  administrative  detention,  we 
cannot  directly  impose  these  numbers 
on  administrative  detentions.  Rather,  48 
percent  is  an  upper  limit  that  will 


exceed  the  nonviolative  percentage  of 
administratively  detained  food. 

Another  way  of  addressing  this  issue 
is  to  look  at  the  proportion  of 
enforcement  actions  against  nonfood 
products  that  involved  products  that  we 
later  determined  were  not  violative.  We 
have  had  authority  to  administratively 
detain  medical  devices  since  1976. 
Diuing  that  time,  we  have  not 
administratively  detained  any  products 
that  we  later  found  to  be  not  violative. 
This  suggests  that  the  rate  at  which  we 
administratively  detain  food  that  is  not 
violative  may  also  be  quite  low,  because 
in  both  cases  we  woidd  be  using  similar 
administrative  detention  procedures. 
However,  the  medical  device  and  food 
contexts  may  differ  with  respect  to  a 
number  of  potentially  relevant  issues, 
such  as  the  type  and  amount  of  products 
on  the  market,  the  types  of  problems 
associated  with  those  products,  and  the 
type  and  level  of  information  that  we 
receive  on  those  problems. 

Based  on  this  information,  we 
estimate  that  0  to  48  percent  of  the  food 
that  we  administratively  detain  will 
later  turn  out  to  be  not  violative. 

Transportation 

Under  the  proposed  rule,  we  might 
require  a  firm  to  transport  food  that  we 
administratively  detain  to  a  storage 
facility  that  is  both  secure  and  capable 
of  providing  the  proper  conditions  for 
storing  that  type  of  food.  In  other  cases, 
we  might  allow  firms  to  hold  the  food 
in  place,  but  require  them  to  take 
various  other  actions  to  secure  the  food, 
such  as  physically  segregating  it. 
locking  the  area  in  which  they  store  it, 
and  possibly  posting  guards  to  monitor 
the  area  in  which  they  store  it.  We  will 
determine  whether  or  not  to  require  a 
firm  to  transport  administratively 
detained  food  to  another  storage  facility, 
and  to  take  other  actions  to  secure  that 
food,  on  a  case-by-case  basis. 

An  example  of  where  transporting 
detained  food  might  be  problematic 
would  be  the  case  of  large  storage  grain 
bins  located  at  private  elevators  and 
farms  that  hold  grain.  These  bins 
tjrpically  hold  several  hundred  tons  per 
bin.  It  would  be  costiy  to  transport  grain 
to  another  holding  area.  In  addition, 
transporting  contaminated  grain  might 
spread  biological  or  chemical  agents 
"because  of  the  generation  and  dispersal 
of  dust  from  the  grain  as  we  remove  it 
from  the  bin  and  transport  it  to  another 
location.  In  this  case,  it  could  be 
preferable  to  allow  the  product  to  be 
stored  in  place,  possibly  with  the 
addition  of  onsite  secmity. 

We  do  not  have  sufficientiy  detailed 
information  on  past  enforcement  actions 
to  estimate  the  proportion  of 
administrative  detentions  in  which  we 


might  require  transportation  or  any 
other  activity.  Therefore,  we  assume 
that  we  would  require  firms  to  transport 
food  to  a  secure  facility  and  store  them 
there  in  0  to  100  percent  of 
administrative  detention  actions.  To 
simplify  the  analysis,  we  tentatively 
assume  that  the  estimated  costs  of 
transporting  food  to  a  secure  fadUty  and 
storing  it  there  are  equal  to  or  greater 
than  the  costs  of  storing  the  food  in 
place  and  taking  any  of  the  other  actions 
that  we  might  require  under  our 
administrative  detention  authority, 
except  posting  additional  guards,  which 
we  analyze  in  the  discussion  of  Option 
Three  (take  the  proposed  action,  but 
define  the  level  of  security  we  reqiiire 
for  transportation  and  storage).  As  we 
discuss  in  the  section  on  Option  Three, 
the  estimated  cost  of  providing  one 
additional  security  guard  for  onsite 
storage  is  somewhat  higher  than  the 
estimated  cost  of  transporting  food  to  a 
secure  facility.  Therefore,  we  have  not 
discussed  the  cost  of  providing  an 
additional  security  guard  as  part  of  this 
option.  Nevertheless,  providing  an 
additional  security  guard  and  storing 
food  in  place  is  consistent  with  taking 
the  proposed  action,  and  we  may  take 
that  action  in  some  cases. 

The  cost  of  transporting  food  varies 
along  a  number  of  dimensions, 
including  the  following:  (1)  Type  of 
conveyance  used,  (2)  distance  traveled, 
(3)  level  of  secmity,  (4)  type  and  amount 
of  food  involved,  and  (5)  number  of 
trips  required.  These  considerations  are 
interrelated.  For  example,  the 
appropriate  type  of  conveyance  might 
depend  on  the  level  of  security,  the 
distance  to  be  traveled,  and  the  amount 
of  food  involved.  Similarly,  the  distance 
to  be  traveled  would  depend,  in  part,  on 
what  type  of  fecility  meets  our  security 
requirements. 

Firms  may  transport  food  via  truck, 
rail,  air,  or  ship.  Based  on  the  distance 
to  be  traveled,  the  level  of  security  we 
might  require,  and  the  t)rpe  and  amoimt 
of  food  involved,  we  tentatively  assume 
that  firms  would  usually  move 
administratively  detained  food  by  truck. 

We  also  assume  that  when  we  require 
firms  to  transport  food  to  a  "secure 
storage  facility,"  we  will  usually 
interpret  that  term  to  mean  a  bonded  tar 
third  party  public  warehouse.  We 
assimie  that  these  warehouses  would 
provide  proper  storage  conditions  to 
maintain  the  safety'  and  wholesomeness 
of  the  food.  Bonded  warehouses, 
refrigerated  warehouses,  and  most  types 
of  third-party  public  warehouse 
facilities  are  readily  available  aiound 
ports  of  entry  into  the  United  States. 
Most  metropolitan  areas  have  an 
international  airport  that  serves  as  a  port 
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of  entry  into  the  United  States,  and  will, 
therefore,  have  a  variety  of  warehouses 
available.  Therefore,  we  assume  that  the 
distance  that  we  would  require  finns  to 
transport  administratively  detained  food 
would  normally  be  no  farther  than  the 
distance  to  the  nearest  metropolitan 
area.  Firms  might  imdergo  additional 
transportation  costs  if  we  later  cancel 
the  administrative  detention  order  and 
release  the  food  back  into  commerce, 
because  the  secure  focility  might  not  be 
as  convenient  to  the  subsequent 
destination  as  the  original  location. 
Therefore,  we  calculate  the 
transportation  costs  associated  with 
food  that  we  later  release  on  the  basis 
of  round  trip  travel  between  its  original 
location  and  the  secure  storage  facility. 

Transportation  costs  would  depend, 
in  part,  on  the  seciirity  measures  that  we 
direct  firms  to  take.  We  do  not  define 
those  measures  in  this  proposed  rule. 
Instead,  we  will  determine  the  relevant 
level  of  secvuity  and  tj^es  of  seciirity 
measures  needed  on  a  case-by-case 
basis.  We  tentatively  assimie  that  a 
normal  or  average  level  of  security  for 
transportation  of  food  woidd  be  the 
level  associated  with  bonded  or  third 
party  carriers.  We  believe  using  these 
types  of  carriers  rather  than  a  firm's  own 
transportation  system  could  provide 
some  additional  security  because  the 
owner  of  the  bonded  or  third-party 
carrier  might  have  a  greater  financial 
incentive  to  monitor  and  maintain 
custody  of  the  food  than  do  the  owners 
of  the  food.  In  some  cases,  we  might 
require  higher  security.  In  other  cases, 
we  might  require  lower  security,  such  as 
that  associated  with  a  firm's  own 
transportation  system. 

The  cost  of  transporting  food  varies 
widely  with  the  type  and  quantity  of 
food.  Some  food  requires  specialized 
trucks,  such  as  bulk  liquid  or 
refrigerated  carriers.  We  base  our 
estimate  of  the  average  transportation 
costs  on  the  average  rates  for 
transporting  the  "most  usual  loads"  of 
various  fresh  fruits  and  vegetables  as 
reported  in  the  "Agricidtural  Marketing 
Service's  Fruit  and  Vegetable  Truck  Rate 
Report"  for  the  week  ending  November 
19,  2002  (Ref.  1).  These  loads  of  fresh 
fruits  and  vegetables  do  not  require 
specialized  trucks.  We  think  that 
average  transportation  costs  should  be 
similar  because  the  proportion  of  food 
that  requires  specialized  trucks  is 
relatively  small.  However,  we  request 
conunent  on  this  assumption,  and  on 
the  cost  of  specialized  transportation. 
We  assume  there  would  be  suitable 
storage  facilities  in  the  nearest  major 
metropolitan  area.  However,  we  do  not 
know  the  average  distance  from  any 
randomly  chosen  point  in  the  United 


States  to  the  nearest  metropoUtan  area. 
Therefore,  we  tentatively  assume  that 
the  distance  frtHn  any  location  at  which 
we  might  detain  food  to  the  nearest 
metropolitan  area  would  be  between  30 
and  200  miles.  Most  of  the  trips  in  the 
trucking  report  were  much  longer  than 
200  miles.  However,  the  report  listed  10 
trips  under  300  miles.  The  trucking 
report  included  both  a  low  cost  and  a 
high  cost  estimate.  Using  these 
estimates  gives  an  average  cost  per  mile 
for  the  10  trips  under  300  miles  of 
between  $4.26  and  $5.13.  The  actual 
cost  per  mile  varied  from  a  high  of 
$23.91  for  the  high  cost  estimate  for  the 
shortest  trip  (23  miles)  to  $1.93  per  mile 
for  the  low  estimate  for  an  intermediate 
length  trip  (243  miles).  Costs  per  mile 
are  higher  for  shorter  trips  because  some 
costs  are  probably  fixed  and  do  not 
increase  with  mileage.  We  use  the  range 
for  the  average  cost  per  mile  for  all  trips 
under  300  miles  because  we  have, 
insufficient  information  to  estimate  a 
distribution  of  trips  by  distance.  Based 
on  this  assumption,  we  estimate  that  the 
average  transportation  cost  per 
truckload  will  be  between 
approximately  $100  and  $1,000. 

m  order  to  use  these  transportation 
rates,  we  need  to  know  the  average 
amount  of  food  that  we  would 
administratively  detain.  The  amount  of 
food  that  we  administratively  detain 
could  be  anything  from  a  few  packages, 
to  a  lot,  a  shipment,  or  a  production  run. 
The  amount  of  food  involved  in  class  I 
recalls  and  seizure  actions  has  ranged 
from  100  pounds  or  less,  in  the  case  of 
some  seiziu-e  actions,  to  millions  of 
pounds,  in  the  case  of  some  class  I 
recalls.  Therefore,  we  estimate  that  we 
will  administratively  detain  between  0 
and  1  million  poimds  of  food  per 
administrative  detention.  We  request 
comments  on  this  assimiption. 

To  apply  the  information  on 
transportation  costs,  which  was  based 
on  the  most  usual  load  of  produce  (as 
defined  by  the  "Agricultural  Marketing 
Service's  Fruit  and  Vegetable  Truck  Rate 
Report"),  to  our  assumption  about  the 
amoimt  of  food  that  we  might 
administratively  detain,  which  we 
expressed  in  pounds,  we  need  to 
estimate  the  average  weight  in  poimds 
of  the  most  usual  loads  of  produce.  One 
way  to  do  this  is  to  look  at  the  average 
weight  of  lines  of  imported  produce, 
and  to  assume  that  the  size  of  an  average 
line  of  produce  is  comparable  to  the  size 
of  the  most  usual  load  of  produce.  A 
line  in  this  context  is  the  unit  by  which 
we  record  information  on  imported 
food;  it  does  not  refer  to  a  product  line. 
We  base  the  assumption  relating  the  size 
of  the  line  of  produce  to  the  most  usual 
load  of  produce  on  the  fact  that  most 


imported  produce  arrives  by  truck,  so 
that  the  typical  unit  of  imported 
produce  probably  corresponds  roughly 
to  a  usual  truckload  of  that  produce.  We 
request  comments  on  this  assimiption. 

In  2001,  firms  imported 
approximately  22.6  billion  pounds  of  48 
common  types  of  fresh  produce  into  the 
United  States  (Ref.  4).  We  extrapolated 
data  on  the  niunber  of  lines  in  the 
OASIS  database  for  the  first  three 
quarters  of  FY  2002  for  all  product 
categories  that  appear  relevant  to  fresh 
produce  to  estimate  that  the  total 
number  of  lines  will  be  approximately 
1.5  miUion  by  the  end  of  FY  2002.  If  the 
amount  of  imports  in  2001  were  similar 
to  that  for  FY  2002,  then  the  average 
line  would  be  about  15,000  pounds. 
Therefore,  we  assimie  that  the  most 
usual  load  of  produce  would  be  about 
the  same  size  as  the  average  line  of 
imported  produce,  or  15,000  pounds. 
We  have  insufficient  information  to 
estimate  the  weight  of  the  average  line 
for  any  other  type  of  food.  Therefore,  we 
assume  that  the  average  truckload  across 
all  types  of  food  is  about  15,000  pounds. 
Under  this  assumption,  each 
administrative  detention  may  involve 
transporting  approximately  0  to  67 
truckioads  of  food. 

Additional  transportation  costs  might 
arise  if  we  conditionally  released  fooa 
that  we  administratively  detained,  and 
firms  moved  the  conditionally  released 
food  to  another  location.  We  have  not 
included  these  costs  because  of  the 
voluntary  nature  of  these  limited 
conditional  releases.  A  firm  would  not 
request  a  limited  conditional  release 
imless  the  benefits  of  doing  so 
outweighed  the  costs.  Therefore,  any 
increase  in  transportation  costs  woiild 
be  at  least  offset  by  some  form  of  cost 
savings.  If  we  were  to  analyze  the 
impact  of  the  availability  of  these 
limited  conditional  releases,  then  our 
estimate  of  the  costs  associated  with  this 
proposed  nde  would  be  somewhat 
lower.  However,  the  impact  would 
probably  be  small,  because  we  do  not 
expect  many  requests  for  limited 
conditional  release. 

We  request  comments  on  all 
assimiptions  relating  to  transportation 
costs,  including  but  not  limited  to  the 
average  amoimt  of  food  that  we  might 
administratively  detain,  the  average 
amount  of  food  per  truck  load  or  per 
load  of  other  conveyance,  the  likelihood 
that  firms  will  use  different  types  of 
conveyances  (i.e.  trucks,  airplanes, 
trains,  and  ships),  the  costs  of  using 
various  types  of  specialized 
conveyances,  and  the  distances  that 
firms  may  need  to  transport  food. 

As  explained  earlier  in  this  analysis, 
we  are  analyzing  the  cost  of 
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administrative  detention  actions  relative 
to  the  baseline  of  taking  the  enforcement 
actions  we  would  have  taken  prior  to 
having  received  authority  to  take 
administrative  detention  actions. 
Therefore,  only  the  costs  that  go  beyond 
the  costs  of  those  other  enforcement 
actions  are  relevant  here.  We  assume 
there  would  be  no  change  in 
transportation  costs  if  we  substituted  an 
administrative  detention  action  for  a 
class  I  recall,  because  firms  probably 
already  transport  food  as  part  of  sudi  a 
recall. 

We  considered  the  costs  of 
transportation  ujider  class  I  recalls  to  be 
part  of  the  baseline  costs,  even  though 
such  recalls  are  voluntary,  because  we 
have  some  influence  over  those 
decisions.  We  have  influence  over  those 
decisions  because  we  could  publicize 
the  fact  that  we  requested  a  firm  to 
recall  a  product,  which  might  have 
consequences  for  that  firm's  profits. 
Ther^re,  those  decisions  are  not 
purely  private  market  decisions.  As 
such,  it  is  reasonable  to  classify  the 
costs  associated  with  those  recalls  as 
social  costs  that  are  comparable  to  the 
social  costs  associated  with 
administrative  detention  actions  for 
purposes  of  determining  baseline  costs. 


If  we  did  not  treat  these  costs  as  social 
costs,  then  substituting  administrative 
detention  for  class  I  recalls  would 
generate  additional  social  costs  related 
to  transporting  food. 

Moving  directly  to  a  seizure  action  or 
referring  a  matter  to  State  authorities 
does  not  involve  any  transportation 
costs  prior  to  the  seizure  action  or 
referral.  Therefore,  aU  transportation 
costs  associated  with  an  administrative 
detention  are  relevant  in  the  case  of  an 
administrative  detention  that  replaces  a 
case  of  moving  directly  to  a  seizure 
action  or  a  referral  to  State  authorities. 
Any  transportation  costs  associated  with 
the  actual  seizure  or  State  action  would 
not  he  relevant  in  this  context,  because 
administrative  detentions  may  be 
followed  by  seizure  actions  or  State 
actions,  so  any  transportation  associated 
with  the  seizure  action  or  State  action 
would  take  place  irrespective  of 
whether  it  was  preceded  by  an 
administrative  detention  or  not. 

We  present  transportation  costs  in 
table  2  of  this  document.  We  calculated 
these  figures  by  multiplying  the  number 
of  truckioads  that  we  estimated  would 
be  involved  in  an  administrative 
detention  (0  to  67)  by  the  number  of 
times  we  might  use  administrative 


detention  in  place  of  class  I  recall    - 
requests,  cases  of  moving  directly  to 
seizure,  or  reierring  a  matter  to  State 
authorities.  The  number  of  one  way 
trips  includes  return  trips,  which  we 
calculated  by  multiplying  the  number  of 
trips  to  secure  storage  facifities  by  the 
estimated  percentage  of  cases  in  which 
we  might  terminate  a  detention  order 
and  allow  food  back  into  commerce  (0 
to  48  percent).  In  table  2,  we  estimate 
the  range  of  additional  trips  to  secure 
facilities  to  be  0  to  1,587.  The  ntunber 
is  based  on  0  to  16  seizures  (in  row  1), 
a  maximum  of  67  truckioads  per 
seizure,  and  a  maximum  of  48  percent 
additional  trips  for  those  products 
cleared  to  enter  commerce.  We  calculate 
the  maximum  number  of  trips  as:  (16  x 
67)  +  (0.48  X  16  X  67)=  1,587.  Again, 
estimated  costs  are  higher  for 
administrative  actions  that  replace  cases 
of  moving  directly  to  seizure  actions  or 
referring  matters  to  States  than  for 
administrative  actions  that  replace  class 
I  recalls  because  we  are  using  the  costs 
of  those  other  actions  as  the  baseline, 
and  class  I  recalls  already  involve 
transportation,  while  cases  of  moving 
directly  to  seizure  actions  or  referring 
matters  to  States  do  not. 


1 

Table  2.— Annual  Transportation  Costs 

Action 

Number  of  Actions  (see  table 
1) 

Additional  One  Way  Trips 
per  Year,  in  Truckioads 

Cost  per  one  Way 
Trip 

Total  Transportation 
Cost  (in  millions) 

Admintstrative  Detention  that 
Replaces  Case  of  Moving 
Directly  to  Seizure 

0to16 

0  to  1,587 

$100  to  $1,000 

$0to$2 

Administrative  Detention  ttiat 
Replaces  Class  1  Recall 

Gto184 

0 

$100  to  $1,000 

$0 

Administrative  Detention  ttiat 
Replaces  Refenral  to 
Stales 

0to23 

0  to  2.323 

$100  to  $1,000 

$0to$2 

Total 

$0to$4 

Stomge 

The  cost  of  storing  food  in  secure 
storage  fecilities  depends  on  the 
following  factors:  (1)  Level  of  security  of 
the  facility;  (2)  type  of  food;  (3)  length 
of  time  the  food  is  stored;  (4)  amount  of 
food;  and  (5)  miscellaneous  factors, 
such  as  geographic  location  of  facility, 
whether  the  customer  is  a  regular  or 
repeat  customer,  volume  discounts,  etc. 

We  do  not  define  the  security 
requirements  for  storage  facilities  in  this 
rule.  Instead,  we  will  determine  the 
relevant  level  of  security  on  a  case-by- 
case  basis.  We  tentatively  assume  that 
the  normal  or  average  level  of  security 
that  we  would  require  is  the  level 
associated  with  bonded  or  third  party 


public  warehouses.  Using  these 
warehouses  should  provide  some 
additional  security  because  the  owner  of 
the  food  relinquishes  custody  of  the 
food  to  the  warehouse.  In  some  cases, 
we  might  require  higher  seciuity,  such 
as  that  associated  with  secure 
government  storage  facilities,  for 
example.  Customs  Examination 
Stations.  In  other  cases,  we  might 
require  lower  sectuity,  such  as  that 
associated  with  a  firm's  own 
warehouses.  We  understand  from  a 
discussion  with  a  representative  of  the 
International  Association  of  Refrigerated 
Warehouses  that  the  cost  difference 
between  bonded  and  nonbonded  public 
warehouses  is  probably  quite  small  (Ref. 


2).  Therefore,  we  use  the  same  storage 
costs  for  both  bonded  and  nonbonded 
warehouses. 

•  Storage  costs  vary  with  the  type  of 
food  being  stored.  However,  we  were 
unable  to  find  data  on  average  storage 
rates  for  different  types  of  food  under 
different  conditions  (Ref.  2).  One  cold 
storage  facility  gave  us  food  storage  rates 
that  varied  from  $0.0002  to  $0.0006  per 
pound  per  month  for  a  range  of  food 
types  (Ref.  3).  Rates  for  food  that  does 
not  need  to  be  re&igerated  might  be 
lower  than  the  lower  bound  of  the  rates 
for  cold  storage.  However,  we  do  not 
have  information  on  these  rates,  and  we 
assume  that  these  rates  will  fall  in  the 
same  range.  The  same  source  fisted 
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handling  rates  per  shipment  of  $0.01  to 
$0.02  per  pound.  We  request  comments 
on  these  rates.  These  rates  imply  storage 
costs  of  $0  to  $600  per  day  per 
administrative  detention,  and  handling 
rates  of  $0  to  $20,000  per  administrative 
detention,  based  on  a  shipment  size  of 
0  to  1  million  pounds  (67  truckloads  per 
shipment  x  15,000  poimds  per 
truckload). 

We  estimate  overall  storage  costs 
based  on  the  handling  fee  per  pound, 
the  storage  costs  per  pound  per  day,  the 
amount  of  food  we  might 
administratively  detain,  and  the  change 
in  the  maximum  number  of  days  that  we 
might  require  firms  to  store  the  food.  We 
assmne  that  there  would  be  no  increase 
in  storage  costs  if  we  substituted  an 
administrative  detention  action  for  a 


class  I  recall,  because  firms  probably 
already  store  food  as  part  of  such  a 
recall.  There  is  no  storage  associated 
with  taking  no  preliminary  enforcement 
action  prior  to  a  seizure  action  or  a 
referral  of  a  matter  to  a  State  authority. 
Therefore,  any  storage  associated  with 
an  administrative  detention  would  be  an 
additional  cost  in  comparison  to  moving 
directly  to  seizure  or  referring  a  matter 
to  a  State  authority. 

Administrative  detention  involves  a 
maximimi  storage  time  of  up  to  30  days. 
The  actual  amount  of  time  that  firms 
would  store  detained  food  depends  on 
whether  and  when  they  appeal  the 
administrative  detention  order.  Firms 
would  appeal  if  they  expected  the  costs 
of  doing  so  would  be  less  than  the  costs 
of  storing  the  food  imtil  we  completed 

Table  3.— Annual  Storage  Costs 


our  investigation,  or  until  the  detention 
period  expired.  We  have  insufficient 
information  to  estimate  the  percentage 
of  administrative  detentions  that  firms 
would  appeal.  Therefore,  we  use  a 
maximim:!  of  30  days  additional  storage 
time  for  all  administrative  detentions. 
We  do  not  know  how  long  firms  store 
food  that  they  voluntarily  recall  before 
reconditioning  or  destroying  the  food. 
We  tentatively  assume  that  the  storeige 
time  associated  with  cl^s  I  recalls 
would  be  similar  to  the  storage  time 
associated  with  administrative 
detention. 

We  provide  estimates  of  annual 
storage  costs,  rounded  to  the  nearest 
million  dollars,  in  table  3. 


Action 

Number  of  Actions 

Change  in  Days 
Storage  per  Action 

Cost  per  Day  (based 
on  average  shipment) 

Handling  Cost  per 
Action 

Change  in  Total 

Storage  Cost  (in 

millions) 

Administrative  Detention 
that  Replaces  Case  of 
Moving  Directly  to  Sei- 
zure 

Oto  16 

Oto  30 

$0  to  $600 

$0  to  $20,000 

$0  to  $1 

Administrative  Detention 
that  Replaces  Class  1 
Recall 

Oto  184 

0 

$0  to  $600 

$0  to  $20,000 

$0 

Administrative  Detention 
that  Replaces  Referral 
to  State 

Oto  23 

Oto  30 

$0  to  $600 

$0  to  $20,000 

$0to  1 

Total 

$0to$2 

Loss  of  product  value  over  detention 
period,  if  we  later  find  the  product  is  not 
violative 

Food  may  lose  some  or  all  of  its  value 
during  an  administrative  detention 
because  the  food  may  deteriorate,  and 
because  firms  would  have  less  time  to 
sell  food  that  has  a  finite  shelf  life. 
Reducing  the  time  available  to  sell  food 
reduces  the  value  of  that  food  because 
consumers  only  desire  a  given  quantity 
of  a  particular  food  in  a  particular  time 
period.  In  order  to  sell  additional  units 
of  that  food  during  that  time  period, 
retailers  would  need  to  lower  the  price 
of  the  food  to  reflect  the  value 
consiuners  place  on  the  additional 
units.  This  cost  is  only  relevant  if  we 
determine  that  the  food  does  not  present 
a  threat  of  serious  adverse  health 
consequence  or  death  to  humans  or 
animals  and,  therefore,  terminate  the 
detention  and  release  the  food  back  into 
commerce.  The  loss  of  product  value 
would  not  be  relevant  for  detained  food 
found  to  be  violative  because  such  food 
would  have  lost  its  value  due  to  its 


violative  natiu-e,  rather  than  the 
administrative  detention. 

We  have  not  estimated  costs 
connected  to  the  marking  or  labeling 
food  that  we  administratively  detain.  As 
we  discussed  earlier  in  this  preamble,  if 
we  required  marking  or  labeling  of  food 
in  conjunction  with  em  administrative 
detention  order,  and  we  subsequently 
cancelled  the  administrative  detention 
order,  then  we  would  remove,  or 
authorize  the  removal  of,  the  marks  or 
labels.  Therefore,  we  assume  there  will 
not  be  any  loss  of  value  fi'om  the 
marking  or  labeling  requirements 
contained  in  this  proposed  rule. 

■   Administrative  detention  actions 
might  also  cause  food  that  we  do  not 
administratively  detain  to  lose  value  if 
delivery  of  that  food  to  its  final 
destination  were  delayed  as  a  result  of 
being  packed  together  with  food  that  we 
did  detain.  We  have  not  included  the 
potential  loss  of  value  from  this  source 
because,  based  on  our  experience  with 
other  enforcement  actions,  we  expect 
that  we  will  not  cause  significant  delays 


in  the  delivery  of  food  that  is  packed 
with  food  that  we  administratively 
detain. 

Loss  of  value  over  the  detention 
period  depends  on  the  following  factors:. 
(1)  Shelf  life  of  the  food  under  usual 
storage  conditions,  (2)  rate  of  value  loss 
over  time,  and  (3)  starting  value  of  the 
food. 

The  loss  of  value  depends  on  the  shelf 
life  of  the  food  because  the  longer  the  ' 
shelf  life,  the  less  the  food  wrill 
deteriorate  during  a  given  time  period, 
and  the  smaller  the  proportional 
reduction  in  the  time  remaining  to  sell 
the  food.  For  purposes  of  this  analysis, 
we  have  designated  four  shelf  life 
categories: 

•  Perishable  food.  We  define 
perishable  food  for  purposes  of  this 
analysis  as  food  having  a  shelf  life  of  7 
days  or  less.  This  is  based  on  the 
definition  of  perishable  food  discussed 
earlier  in  this  preamble  (i.e.  perishable 
food  is  food  that  is  not  heat-treated;  not 
frozen;  and  not  otherwise  preserved  in 
a  manner  so  as  to  prevent  the  quality  of 
the  food  from  being  adversely  affected  if 
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held  longer  than  7  days  imder  normal 
shipping  and  storage  conditions.) 
Examples  of  this  type  of  food  include 
flmd  milk  that  has  not  been  ultra- 
pasteurized;  live  fish,  lobster,  crab, 
other  crustaceans,  shellfish;  and  fresh 
fruits  and  vegetables  (Ref.  5). 

•  Food  having  a  shelf  life  of  between 
8  and  30  days.  Food  with  this  shelf  life 
that  we  regulate  include  some  fi'esh  and 
processed  dairy  products,  including  soft 
cheeses  such  as  cottage  cheese;  some 
bakery  items,  such  as  bread,  rolls,  cakes, 
pies,  and  cookies;  poultry;  and  some 
fruit  and  vegetable  products  (Ref.  6). 
These  examples  are  derived  frt>m  a  list 
of  examples  developed  by  Hurst  et  al., 
but  do  not  include  products  listed  as 
examples  in  our  RPM  definition  of 
"perishable  commodiW." 

•  Food  having  a  shelf  life  of  between 
30  and  90  days.  These  typ>es  of  food 
include  dairy  products,  such  as  butter, 
margarine,  natural  hard  cheese, 
processed"hard  cheese,  and  ice  cream; 
eggs;  some  picked  food;  processed 
salads:  some  fruit  and  vegetable 
products;  cured  meats;  fatty  meats  such 
as  limcheon  meats,  ground  beef,  lamb 
and  pork;  fatty  fish  such  as  mackerel; 
shellfish;  giblets;  some  frozen  bakery 
food,  such  as  cake  batter,  pie  shells, 
fruit  pies,  yeast  breads  and  rolls,  frozen  . 
bread  and  roll  dough;  fried  snack  food 
such  as  potato  chips;  frozen 
convenience  food  such  as  pre-cooked 
combination  dinners  and  frozen  french 
fries;  dried  bakery  products  such  as 
cookies  and  crackers;  beverages  such  as 
ground  coffee  that  is  not  vacuimi 
packed;  canned  pickled  fish;  powdered 
cream;  and  fats  and  oils  such  as 
mayonnaise,  salad  dressing,  and 
vegetable  shortening  (Ref.  6). 

•  Food  having  a  shelf  life  of  over  90 
days. 

The  only  type  of  enforcement  action 
for  which  we  have  readily  available  data 
on  the  type  of  food  involved  is  imported 
food  that  we  have  refused  entry  into  the 
United  States.  Therefore,  we  used  these 
data  for  analysis,  because  we  expect  the 
distribution  of  food  by  type  for  domestic 
food  to  be  similar.  The  food  categories 
in  these  data  do  not  correspond 
precisely  to  the  shelf  life  categories  just 
discussed.  If  a  food  category  covered 
more  than  one  shelf  life  category,  we 
assumed  that  an  equal  amoimt  of  the 
product  in  that  category  belonged  to 
each  relevant  shelf  life  category.  Based 
on  these  assumptions  and  definitions, 
approximately  20  percent  of  the 
imported  food  that  we  refused  entry  into 


the  United  States  from  August  2001 
through  July  2002  was  perishable  under 
the  definition  in  this  proposed  rule,  20 
percent  of  the  food  had  a  shelf  life  of  8 
to  30  days,  30  percent  had  a  shelf  life 
of  31  to  90  days,  and  30  percent  had  a 
shelf  life  of  91  days  and  over. 

The  rate  of  value  loss  over  time  varies 
with  the  type  of  food  involved.  To 
simplify  our  analysis,  we  ass\uned  that 
all  perishable  food  (i.e.,  food  with  a 
shelf  life  of  up  to  7  days)  would  lose  a 
fixed  amount  of  its  starting  value  each 
day,  such  that  its  value  would  drop  to 
zero  by  the  end  of  day  seven.  This 
corresponds  to  a  value  loss  of  about  14 
percent  of  the  starting  value  per  day. 
The  comparable  rates  for  products  with 
a  shelf  life  of  between  8  and  30  days, 
and  between  31  and  90  days,  were  3 
percent  and  1  percent,  respectively.  We 
tentatively  assume  that  products  with  a 
shelf  life  of  91  days  or  more  will  not 
lose  value  during  an  administrative 
detention. 

In  order  to  apply  these  rates  of  value 
loss,  we  need  the  starting  value  of  the 
food  that  we  woiild  administratively 
detain.  We  previously  assumed  that  we 
would  administratively  detain  0  to  1 
million  pounds  of  food  per 
administrative  detention  action.  The 
value  of  this  quantity  of  food  would 
vary  considerably  with  the  type  of  food 
involved.  To  estimate  an  average  value, 
we  used  the  average  value  of  a  line  of 
imported  food  because  those  data  were 
readily  available.  After  estimating  the 
average  value  of  a  line  of  imported  food, 
we  then  divide  that  value  by  the 
previously  estimated  average  size  of  a 
line  of  imported  food,  which  was  15,000 
pounds,  to  get  an  average  value  per 
pound.  We  then  multiply  that  value  by 
0  to  1  million  poimds  to  arrive  at  the 
average  value  of  the  amount  of  food  that 
we  might  administratively  detain. 
According  to  U.S.  Commerce 
Department  data,  the  value  of  imports  of 
food,  feeds,  and  beverages  into  the 
United  States  in  2001  was 
approximately  $47  billion  (Ref.  7).  To 
relate  the  total  value  to  the  value  of  an 
average  line  for  those  types  of  food,  we 
extrapolated  data  on  the  number  of  lines 
in  the  OASIS  system  for  the  three 
quarters  of  FY  2002  for  human  and 
animal  food  to  estimate  a  total  of 
approximately  4  million  lines  for 
human  and  animal  food  by  the  end  of 
FY  2002.  This  implies  an  average  value 
per  line  of  about  $11,000.  We  did  not 
have  information  on  the  value  of  other 


types  of  imported  food,  such  as  dietary 
supplements  or  live  animals.  Therefore, 
we  assiimed  that  the  average  value  per 
line  for  all  types  of  food  is 
approximately  $11,000.  If  an  average 
line  is  15,000  pounds,  then  this 
corresponds  to  a  value  per  pound  of 
$0.73.  Therefore,  the  vdue  of  0  to  1 
million  pounds  would  be  $0  to 
$730,000.  Based  on  the  rates  of  value 
loss  given  earlier,  the  average  loss  of 
value  per  administrative  detention 
action  would  be  $0  to  $102,000  (14 
percent  loss  per  day  x  $730,000)  per  day 
for  perishable  food,  and  $0  to  $22,000 
(3  percent  loss  per  day  x  $730,000)  pet 
day  for  nonperishable  food. 

We  have  set  the  TnayJTmm  timeframe 
for  all  administratively  detained  food, 
including  perishable  food,  at  30  days. 
Therefore,  we  calculated  the  loss  of 
value  for  all  food  based  on  0  to  30  days 
of  additional  storage.  As  we  discussed 
earlier  in  the  preamble,  we  intend  in  the 
case  of  perishable  food  to  send  a  seizure 
recommendation  to  the  DOJ  within  4 
calendar  days  after  we  issue  an 
administrative  detention  order,  imless 
extenuating  circvunstances  exist. 
However,  we  do  not  know  how  often 
extenuatiiig  circiunstances  will  exist,  or 
how  much  time  will  elapse  between  our 
recommendation  and  the  subsequent 
seizure. 

We  do  not  estimate  any  change  in  the 
loss  of  value  if  we  substitute  an 
administrative  detention  action  for  a 
class  I  recall  request,  because  we 
previously  assumed  that  substituting  an 
administrative  detention  action  for  a 
class  I  recall  would  not  change  the 
amount  of  time  a  firm  would  store  the 
food  in  question.  Therefore,  any  loss  of 
value  resulting  from  taking  action 
against  food  that  was  actually  not 
violative  would  be  the  same  under 
either  type  of  action.  In  contrast,  there 
is  no  storage  associated  with  moving 
directly  to  a  seizure  action  or  referring 
a  matter  to  State  authorities.  Therefore, 
any  loss  of  value  from  storage  associated 
with  an  administrative  detention  action 
would  be  an  additional  cost  in  those 
cases. 

We  provide  estimates  of  the  value  loss 
for  food  in  table  4  of  this  document.  We 
estimate  the  maximvun  loss  of  value  as 
the  maximum  number  of  actions  in 
which  the  product  is  not  violative, 
multiplied  by  the  maximxun  loss  per 
action:  $730,000,  the  average  total  value 
of  a  shipment. 
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Table  4.— Annual  Loss  of  Value 


Action 

Number  of  Actions  in  which 
Product  Not  Violative 

Change  in  Days  Storage  per 
Action 

Change  in  Total  Loss 
of  Value  (in  millions) 

Administrative  Detention  that  Replaces  Case  of  Mov- 
ing Directly  to  Seizure 

0to8 

0to30 

$0to$6 

Administrative  Detention  that  Replaces  Class  1  Recall 

0to88 

0 

$0 

Administrative  Detention  that  Replaces  Refen-al  to 
State 

0to23 

0to30 

$0to9 

Total 

$0to$15 

Costs  of  marking  or  labeling 
We  might  label  or  mark  food  that  we 
have  administratively  detained.  If  we 
were  to  label  or  mark  food  that  we  have 
administratively  detained,  we  could  do 
so  in  several  ways,  including,  but  not 
limited  to,  affixing  a  tag  having  a  self- 
locking  pin  that  would  be  inserted  in  an 
appropriate  seam,  border,  flap,  or  other 
area  of  the  container  or  product;  taping 
or  tying  a  tag  firmly  onto  the  container 
or  item;  or  aiBxing  the  tag  to  the 
accompanying  documents,  or  to  the 
carrier.  However,  if  we  subsequently 
cancelled  the  administrative  detention 
order,  then  either  we,  or  the  firm,  would 
need  to  remove  the  label  or  mark.  Class 
I  recalls  do  not  involve  marking  or 
labeling.  Moving  directly  to  a  seizure 
action  or  referring  a  matter  to  State 
authorities  also  does  not  involve 
marking  or  labeling  prior  to  the  seizins 
action. 

In  an  analysis  of  another  proposed 
rule  that  we  published  in  2001,  we 
discussed  the  costs  of  marking  cartons 
of  imported  food  with  printed  labels 


that  we  could  affix  with  label  guns  (Ref. 
8).  In  that  analysis,  we  assumed  that  an 
average  shipment  of  imported  food 
would  contain  about  300  cartons  of 
containers,  and  that  a  worker  could 
attach  100  labels  per  hour.  We  estimated 
that  the  cost  of  the  labor  time  necessary 
to  attach  the  labels  would  be  $53  (three 
hours  at  $17.64  per  hour),  and  that  the 
cost  of  labels  would  be  $13  (300  labels 
at  $0,045  per  label).  A  shipment  of        ^ 
imported  food  can  involve  any  number 
of  lines  of  imported  food.  Therefore,  we 
assume  that  one  line  could  contain 
between  1  and  300  cartons.  We  earlier 
assiuned  that  the  average  amount  of 
food  in  a  line  is  15,000  pounds,  so  we 
estimate  that  a  shipment  contains  0.02 
cartons  per  poimd  (300  cartons  per 
shipment/15,000  pounds  per  shipment). 
Therefore,  an  administrative  detention 
action  involving  between  0  and  1 
million  pounds  woidd  require  0  to  200 
hours  of  labor  time  (0.02  cartons  per 
pound  X  1  million  pounds/100  labels 
per  hour),  and  0  to  20,000  labels  (100 
labels  per  hoxu"  x  200  hours).  The  cost 

Table  5.— Marking  or  Labeling 


of  the  labor  time  necessary  to  attach  the 
labels  to  the  cartons  would  be  $0  to 
$3,500  ($17.64  per  hour  x  200  hours), 
and  the  cost  of  the  labels  would  be  $0 
to  $900  ($0,045  per  label  x  20,000 
labels). 

We  assume  that  the  costs  associated 
with  the  type  of  labeling  we  would 
require  for  administrative  detention 
would  be  similar  to  the  costs  associated 
with  the  type  of  labeling  we  discussed 
in  the  2001  analysis.  We  also  assume  it 
would  take  the  same  amount  of  labor 
time  to  remove  the  labels,  if  we 
canceled  the  administrative  detention 
order,  as  it  would  take  us  to  affix  the 
labels.  We  request  comments  on  these 
assumptions.  Under  the  proposed  rule, 
we  would  attach  the  labels,  and  firms, 
under  our  supervision,  would  remove 
the  labels,  if  we  terminated  the 
detention  order,  or  when  the  detention 
order  expired. 

After  rounding  to  the  nearest  million, 
we  estimate  the  cost  for  additional 
marking  or  labeling  would  be  $0  to  $1 
million. 


Action 

Number  of  Actions 

Label  Cost  per  Actiori 

Change  in  Total  Loss  of  Value 
(Rounded  to  Nearest  Million  $) 

Administrative  Detention  that  Re- 
places Case  of  Moving  Directly 
to  Seizure 

otoie 

$4,400  to  $7,933 

$0 

Administrative  Detention  that  Re- 
places Class  1  Recall 

0  to  184 

$4,400  to  $7,933 

$0to$1 

Administrative  Detention  that  Re- 
places Referral  to  State 

0to23 

$4,400  to  $7,933 

$0 

Total 

$0to$1 

Costs  of  Appeals 

The  appesds  process  associated  with 
administrative  detention  actions  is 
another  potential  source  of  costs.  In 
order  to  calculate  the  costs  of 
administrative  detention  actions  relative 
to  the  other  baseline  enforcement 
actions,  we  must  first  consider  the  cost 
of  appeals  associated  with  the  other 


actions.  There  is  no  formal  appeals 
process  associated  with  class  I  recalls 
because  these  are  voluntary.  When  FDA 
requests  firms  to  take  class  I  recalls, 
there  is  often  an  informal  dialog 
between  those  firms  and  FDA.  However, 
this  type  of  dialog  may  take  place  with 
respect  to  any  enforcement  activity, 
including  administrative  detentions  and 


seizures.  Therefore,  we  have  not 
included  the  costs  of  this  informal 
dialog  as  part  of  the  baseline  costs'. 
Based  on  these  assumptions,  our 
estimate  of  the  appeals  costs  for 
administrative  detentions  that  replace 
class  I  recalls  is  simply  the  total  costs 
associated  with  appeals  of 
administrative  detentions. 


Federal  Regigter/Vol.  68,  No.  90 /Friday,  May  9.  2003 /Proposed  Rules 


25259 


There  is  also  no  appeals  process  prior 
to  a  seizure  action  in  cases  in  which  we 
move  direcdy  to  a  seizure  action. 
However,  firms  can  contest  seizure 
actions,  once  they  occur.  In  addition, 
firms  can  appeal  federal  district  court 
resolutions  of  contested  seizure  actions. 
Most  recendy,  firms  have  contested 
approximately  65  percent  of  our  seizure 
actions  involving  foods.  However,  firms 
rarely  appeal  federal  district  court 
resolutions  of  contested  seizure  actions. 
Previously,  we^ioted  that  we  would  not 
include  the  costs  associated  with 
seizure  actions  in  baseline  costs.  This  is 
because  we  might  follow  an 
administrative  detention  with  a  seizure 
action,  so  any  costs  associated  with 
seiziu«  actions  might  take  place 
irrespective  of  whether  those  seizure 
actions  were  preceded  by  administrative 
detentions.  Instead,  we  viewed 
administrative  detentions  as 
preliminary  enforcement  actions  that 
had  no  coimterpart  in  cases  in  which  we 
moved  directiy  to  a  seiziire  action. 
However,  in  this  instance,  we  have 
included  our  costs  associated  with 
contested  seizure  actions  as  part  of 
baseline  costs.  We  have  included  these 
costs  because  firms  that  appeal  an 
administrative  detention,  and  lose  that 
appeal,  are  probably  less  likely  to 
contest  a  subsequent  seizure  action, 
than  firms  that  are  involved  in  a  seizxire 
action  that  was  not  preceded  by  an 
administrative  detention.  Therefore,  the 


appeals  process  for  administrative 
detentions  may,  as  a  practical  matter, 
replace  the  process  of  contesting  seizure 
actions  in  many  cases  in  which  we 
administratively  detain  food  and  then 
seize  it.  On  the  other  hand,  we  have  not 
included  the  costs  associated  with 
appealing  federal  district  court 
resolutions  of  contested  seizure  actions 
as  part  of  baseline  costs.  These  types  of 
appeals  are  quite  rare,  and  estimating 
the  costs  associated  with  these  types  of 
appeals  would  have  little  impact  on  our 
cost  estimates. 

Finally,  there  is  no  appeals  process 
associated  with  referring  a  matter  to 
State  authorities.  Of  course,  if  State 
authorities  subsequendy  take 
enforcement  action,  then  various 
appeals  processes  may  be  available 
under  State  laws  or  r^gidations  for  those 
actions.  However,  those  methods  of 
appeal  would  be  available  irrespective 
of  whether  the  State  actions  were 
preceded  by  administrative  detentions. 
In  addition,  the  variety  of  State  actions 
and  appeals  processes  suggests  that  the 
probability  that  a  firm  will  appeal  a 
State  action  is  probably  not  highly 
related  to  whether  it  1^  already  filed 
and  lost  an  appeal  of  an  administrative 
detention.  Therefore,  we  assume  that 
administrative  detention  will  not  afiiect 
the  probability  that  firms  will  appeal 
subsequent  State  actions. 

We  estimate  that  our  costs  for  activity 
related  to  appeals  of  administrative 
detentions  would  be  approximately 


$50,000  to  $70,000  per  administrative 
detention.  We  based  that  estimate  on 
our  costs  for  preparing  for  possible 
appeals,  which  woxdd  be  generated  by 
ail  administrative  detention  actions,  and 
our  costs  for  participating  in  appeals 
hearings,  which  would  be  generated 
oidy  by  those  administrative  detentions 
that  result  in  hearings.  In  order  to 
calcidate  an  average  cost  per 
administrative  detention  action,  we 
assumed  that  65  percent  of  out 
administrative  detentions  would  result 
in  an  appeals  hearing.  We  based  that 
assumption  on  the  proportion  of  seizure 
actions  that  firms  contest.  Therefore,  the 
incremental  change  in  appeals  costs 
associated  with  substituting  an 
administrative  detention  action  for  a 
class  I  recall  is  approximately  $50,000 
to  $70,000. 

Our  costs  for  activity  related  to  firms 
contesting  our  seizures  are 
approximately  $10,000  to  $20,000  per 
seizure  action.  We  based  that  estimate 
on  our  costs  for  participating  in  a 
contested  seizure  case,  and  a  65  percent 
chance  that  firms  would  contest  any 
given  seizure  action.  Therefore,  the  - 
incremental  change  in  appeals  costs 
associated  with  substituting  an 
administrative  detention  action  for  a 
case  of  moving  direcdy  to  a  seizure 
action  is  approximately  $30,000  to 
$60,000.  We  present  the  resulting  cost 
estimates  for  the  agency  in  table  6  of 
this  document. 


■ 

Table  6.- 

-Appeals 

Action 

Number  of  Actions 

1  ahel  Cost  per  Action 

Change  in  Total  Loss  of  Value 
(Rounded  to  Nearest  Million  $) 

Administrative  Detention  that  Re- 
places Case  of  Moving  Directly 
to  Seizure 

0to16 

$30,000  to  $60,000 

$0to$1 

! 

Administrative  Detention  that  Re- 
places Class  1  Recall 

0  to  184 

$50,000  to  $70,000 

$0to$13 

Administrative  Detention  that  Re- 
places Referral  to  State 

0to23 

$50,000  to  $70,000 

$0to$2 

Total 

$0  tp  $16 

A  firm's  decision  to  appeal  an 
administrative  detention  order  is 
volimtary.  A  firm  would  oidy  appeal  an 
administrative  detention  order  if  the 
costs  of  doing  so  were  less  than  the 
costs  of  not  doing  so.  Therefore,  a  firm's 
participation  in  the  appeals- process 
would  usually  reduce  the  costs  that  we 
previously  estimated  for  storage  and 
value  loss  by  more  than  the  cost  of 
participating  in  the  appeals  process. 
Because  we  have  already  estimated 
storage  costs  and.product  value  loss  as 


a  range  that  goes  to  zero,  we  have  not 
attempted  to  analyze  the  cost  and 
benefit  implications  of  firms'  decisions 
to  appeal  administrative  detention 
actions. 

The  specific  characteristics  of  the 
proposed  appeals  process  for 
administrative  detentions  would  affect 
the  cost  of  the  appeals  process  for  us 
and  for  affected  firms.  Examples  of 
specific  characteristics  include  the  time 
frame  under  which  we  would  allow . 
firms  to  file  an  appeal  for  perishable  and 


nonperishable  food,  the  information  we 
woidd  require  in  an  appeal,  the 
timeframes  in  which  we  woidd  respond 
to  an  appeal,  and  the  availability  of  an 
appeals  hearing,  as  opposed  to  some 
other  type  of  appeals  process.  We 
request  comments  on  the  impacts  of  the 
specific  requirements  of  the  proposed 
appeals  procedure. 

Other  Enforcement  Costs 

Differences  in  other  enforcement  costs 
associated  with  administrative 
detention  actions,  class  I  recalls,  moving 
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directly  to  seizure  actions,  and  referring 
matters  to  State  authorities,  are  also 
relevant  to  this  analysis.  Both 
administrative  detentions  and  class  I 
recalls  require  us  to  imdertake  certain 
types  of  activity  to  implement,  and  we 
assume  that  the  costs  of  this  activity 
vtrould  be  similar  for  these  actions. 
Although  taking  no  action  prior  to  a 
seizins  action  or  referring  a  matter  to 
State  authorities  requires  no  activity,  the 
activity  that  we  undertake  to  move 
directly  to  seize  food  or  to  provide 
information  on  a  matter  to  State 
authorities  probably  overlaps  to  some 
degree  with  the  activity  that  we  would 
undertake  to  implement  an 
administrative  detention  action.  The 
cost  of  the  additional  activity  required 
to  seize  food  following  another 
enforcement  action  is  significantly  less 
than  the  cost  of  the  activity  required  to 
move  directly  to  seize  food,  because 
some  of  the  activity  of  the  preliminary 
action  is  also  relevant  to  seizing  the 
food.  Therefore,  we  assiune  that  the  cost 
of  the  activity  that  we  undertake  to 
directly  move  to  seize  food  is  similar  to 
the  cost  of  the  activity  we  imdertake  to 
implement  an  administrative  detention 
action  followed  by  a  seizure  action. 
Similarly,  we  cissiune  that  the  cost  of  the 
activity  that  we  and  States  undertake 
when  we  refer  a  matter  to  State 
authorities  is  similar  to  the  cost  of  the 
activity  that  we  and  States  undertake  to 
implement  an  administrative  detention 
action  followed  by  State  action. 

Cost  summary 

We  present  a  summary  of  the  costs  in 
table  7  of  this  document. 


Table  7.—  Annual  Costs  for  Op- 
tion 1:  Transportation  and 
Perishable  Foods  (Proposed 
Rule) 


Type  of  Cost 

Cost  (in 
millions) 

Transportation 

$0to$4 

Storage 

$0to$2 

Loss  of  Product  Value 

$0to$15 

Marking  or  Labeling 

$0to$1 

Appeals 

$0  to  $16 

Total 

$0to$38 

Benefits 

Administrative  detention  authority 
improves  our  ability  to  respond  to 
outbreaks  from  accidental  and 
deliberate  contamination  from  food,  and 
deter  deliberate  contamination.  Based 
on  historical  evidence,  a  strike  on  the 
food  supply  has  a  very  low  probability, 
but  would  be  a  potentially  high  cost 
event.  FDA  lacks  data  to  estimate  the 
likelihood  and  resulting  costs  of  a  strike 
occurring.  Without  knowing  the 
likelihood  or  cost  of  an  event,  we  cannot 
quantitatively  measure  the  reduction  in 
probability  of  an  event  occiuring  or  the 
possible  reduction  in  cost  of  an  event, 
associated  with  each  regulatory  option. 
Fiuther  hindering  any  quantification  of 
benefits  is  the  interactive  effect  of  the 
other  regulations  that  are  being 
developed  to  implement  title  III  of  the 
Bioterrorism  Act. 


Administrative  detention  differs  from 
existing  enforcement  alternatives  along 
the  following  dimensions:  (1)  Speed  of 
action,  (2)  need  for  collaboration  with 
other  agencies,  (3)  maximiun  level  of 
security,  and  (4)  timeframes.  Actions 
that  we  can  implement  faster  will 
reduce  risk  more  than  actions  that  take 
longer  to  implement,  because  we  have  a 
higher  probability  of  removing  the 
product  from  commerce  before  it 
reaches  the  consumer.  We  have  a  higher 
probability  of  successfully  taking  an  ' 
action  that  does  not  require 
collaboration  because  actions  that 
require  us  to  collaborate  with  other 
agencies  involve  more  than  one  set  of 
decision  criteria  and  more  than  one 
decision  maker.  Actions  that  allow  us  to 
require  higher  security  transportation 
and  storage  reduce  risks  because  such 
actions  reduce  the  probability  that  we 
will  lose  control  of  the  product,  and  that 
adulterated  food  will  reach  consmners. 
Actions  with  longer  time  frames  reduce 
risk  because  we  have  more  time  to 
complete  our-investigation  and  a  lower 
probability  of  releasing  food  that  is 
violative  back  into  commerce.  The 
relative  advantages  of  the  various 
enforcement  actions  are  provided  in 
table  8  of  this  document.  The 
expressions  "permanent"  and 
"temporary"  in  the  time  fr^mies 
represent  the  relative  time  frames  under 
which  we  can  keep  a  potentially 
violative  food  out  of  the  distribution 
system. 


Table  8.— Comparison  of  Enforcement  Actions 


Action 

Speed 

Collaboration 

Highest  Potential  Security 

Timeframes 

Administrative  Detention 

High 

No 

High 

Temporary 

Seizure 

Low 

No 

High 

Permanent 

Class  1  Recall 

Low 

Yes 

Low 

Permanent 

Referral  to  State 

Low 

Yes 

Low 

Unknown 

We  have  insufficient  information  to 
quantify  the  health  benefits  of 
substituting  administrative  detention  for 
the  other  enforcement  actions.  However, 
to  understand  the  possible  costs  of  an 
intentional  strike  on  the  food  supply, 
table  9  of  this  document  presents 
information  on  five  outbreeiks  resulting 


frt)m  accidental  and  deliberate 
contamination,  involving  both  domestic 
and  imported  foods.  These  outbreaks  do 
not  represent  possible  forms  that  a 
terrorist  attack  might  lindertake,  but 
merely  illustrate  the  public  health  costs 
of  foodbome  disasters.  It  is  likely  that 
an  intentional  attack  on  the  food  supply 


that  sought  to  disrupt  the  food  supply 
and  sicken  many  U.S.  citizens  would  be 
much  larger.  However,  the  probability  of 
an  attack  occurring  and  the  exact 
reduction  in  risk  resulting  from 
administrative  detention  is  unknown. 
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Table  9.— Summary  of  Five  Foodborne  Outbreaks 


Pathogen 

Location  and  Year 

Vehk:le 

Confirmed  or  Re- 
ported Cases 

Estimated  Number  of 
Cases 

Total  Illness  Cost 

Salmonella  enteriMs 

1 

Minnesota,  1994 

Icecream 

150  cases;  30  hos- 
pitalizations 

29,100  In  MN; 
224,000  Natk)n- 
wkle 

$3,187,744,000  to 
$5,629,792,000 

Shigella  sonnei 

Michigan,  1988 

Tofu  salad 

3,175  cases 

tk)X  available 

$45,183,000  to 
$79,795,000 

Outbreaks  resulting  from  deii>erate  contamination 

Salmonella  Typhimurium 

Dalies,  Oregon, 
1984 

Salad  bars 

751  cases;  45  hos- 
pitalizations 

Not  available 

$10,687,000  to 
$18,875,000 

Shigella  dysentreriae 
type2 

Texas,  1996 

Muffins  and  dougtmuts 

12  cases;  4  hos- 
pitalizatkxis 

AU  cases  klentrfied 

$83,000 

Outbreaks  resuttir>g  from  imported  foods 


Cydospora 
cayaetanensis 


United  States  and 
Canada.  1996 


Rasptjenies  (probably 
imported  from  Gua- 
temala) 


1465  cases  klentified, 
less  tttan  20  hos- 
pitalization 


NotavaMabte 


$3,941,000 


Salmonella  enteritidis  in  ice  cream 

In  1994,  approximately  224,000 
people  were  sickened  by  ice  cream 
contaminated  with  Salmonella 
enteritidis.  The  source  of  the 
contamination  appeared  to  be 
pasteurized  premix  that  had  been 
contaminated  during  transport  in  tanker 
trailers  that  carried  nonpasteurized  eggs. 
There  were  150  confirmed  cases  of 
salmonellosis  associated  with  the 
outbreak  in  Minnesota.  However,  ice 
cream  processed  during  the 
contaniination  period  was  distributed  to 
48  states.  To  calculate  the  total  number 
of  illnesses  associated  with  the 
outbreak,  researchers  calculated  an 
attack  rate  of  6.6  percent.  This  attack 
rate  was  extrapolated  to  the  population 
that  consumed  the  ice  cream,  giving  a 


total  number  sickened  of  224,000  (Ref. 
9). 

Salmonellosis  most  commonly  causes 
gastrointestinal  symptoms.  Almost  91 
percent  of  cases  are  mild  and  cause  1  to 
3  days  of  illness  with  symptoms 
including  diarrhea,  abdominal  cramps, 
and  fever.  Moderate  cases,  defined  as 
cases  that  require  a  trip  to  a  physician, 
account  for  8  percent  of  the  cases.  These 
cases  t3rpically  have  a  duration  of  2  to 
12  days.  Severe  cases  require 
hospitalization  and  last  11  to  21  days. 
In  addition  to  causing  gastroenteritis, 
salmonellosis  also  can  cause  reactive 
arthritis  in  a  small  percentage  of  cases. 
Reactive  arthritis  may  be  short  or  long 
term  and  is  characterized  by  joint  pain. 
Just  over  1  percent  of  cases  develop 
short-term  reactive  arthritis  and  2 


percent  of  cases  develop  chronic, 
reactive  arthritis. 

FDA  estimated  the  costs  associated 
with  salmonellosis,  including  medical 
treatment  costs  and  pain  and  sneering. 
Table  10  of  this  document  provides  a 
siiTTimary  of  these  estimates.  Pain  and 
suffering  is  measured  by  lost  quality 
adjusted  life  days  (QALDs).  QALDs 
measure  the  loss  of  utility  associated 
with  an  illness.  A  QAT.D  is  measured 
between  zero  and  one.  with  one  being 
a  day  in  perfect  health.  FDA  presents 
two  estimates  of  values  of  pain  and 
suffering  associated  with  arthritis,  one 
based  on  physician  estimates  (Ref.  10) 
and  another  based  on  a  regression 
analysis  approach  (Ref.  11).  This  gives 
a  range  of  costs  for  the  average  case  of 
salmonellosis  between  $14,231  and 
$25,133. 


1 

TABLE  10.— THE  Value  of  a  Typical  Case  of  Salmonellosis 

1 

Severity 

C^ase  Breakdown 

Total  QALDs 
Lost  per  Illness 

Health  Loss  per 
Case  (Discounted) 

Medk:al  Costs  per  Case 
(Discounted) 

Weighted  Dollar 
Loss  per  Case 

Illness 

MIkJ 

Moderate 

Severe 

90.7% 
8.1% 
1.2% 

1.05 
3.68 
9.99 

$660 
$2,310 
$6,266 

$0 

$283 

$9,250 

$599 
$209 
$188 

Arthritis 
Regression  Approach 

• 

Short-Term 
Long-Term 

126% 
2.40% 

5.41 
2.613.12 

$3,391 
$452,554 

$100 
$7,322 

$44 
$11,048 

Direct  Survey  Approach 

Short-Term 
Long-Term 
Death 

1.26% 
2.40% 
0.04% 

10.81 
5.223.15 

$6,778 

$904,573 

$5,000,000 

$100  $87 
$7,322 

$21,906 
$2,143 
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Table  10.— The  Value  of  a  Typical  Case  of  Salmonellosis— Continued 

Severity 

Case  Breakdown 

Total  QALOs         Health  Loss  per 
Lost  per  Illness     Case  (Discounted) 

Medical  Costs  per  Case 
(Discounted) 

Weighted  Dollar 
Loss  per  Case 

Total  Expected  Loss  per  Case 

Ftegression  Approach 
Direct  Survey  Apjjroach 

$14,231 
$25,133 

To  estimate  the  economic  cost  due  to 
illness  associated  with  this  outbreak, 
FDA  used  the  range  for  the  average  cost 
per  case.  For  224,000  people,  this  is  a 
total  cost  of  betwfeen  $3,187,744,000  and 
$5,629,792,000  firom  this  accidental 
food  disaster. 
Shigella  sonnei  in  tofu  salad 
In  1988,  a  tofu  sedad  at  an  outdoor 
music  festival  was  contaminated  with 
Shigella  sonnei  and  sickened  an 
estimated  3,175  people.  Over  2,000 
volunteer  food  handlers  served 
communal  meals  at  the  festival  (Ref.  12). 
Shigellosis  causes  similar  symptoms 
and  is  of  similar  duration  to 
salmonellosis.  It  also  is  associated  with 
short-term  and  chronic  reactive  arthritis; 
thus  FDA  assumed  the  average  case  of 
shigellosis  has  the  same  cost  as 
salmonellosis.  This  gives  a  total  cost  of 
$45,183,000  to  $79,797,000. 
Salmonella  typhimirium  in  salad  bars 
During  September  and  October  of 
1984,  two  outbreaks  of  S.  typhimirium 
occurred  in  association  with  salad  bars 
in  restaurants  in  The  Dalles,  Oregon.  At 
least  751  people  were  affected.  Members 
of  the  local  Rajneeshpuram  commune 


intentionally  caused  the  outbreak  by 
spraying  S.  typhimirium  on  the  salad 
bars  in  local  restaurants.  Their  apparent 
motivation  was  to  influence  a  local 
election  by  decreasing  voter  turnout. 
Intentional  contamination  was  not 
suspected  immediately  and  no  charges 
were  brought  until  Ayeai  after  the 
attacks  (Ref.  13). 

The  751  people  affected  primarily 
were  identified  through  passive 
surveillance;  thus  the  true  number  of 
people  actually  sickened  is  undoubtedly 
much  higher.  The  Dalles  is  located  on 
Interstate  84  in  Oregon  and  is  a  frequent 
stop  for  travelers  who  were  unlikely  to 
be  identified  by  passive  or  active 
surveillance  for  salmonellosis.  However, 
since  we  do  not  have  any  estimates  of 
the  true  size  of  the  outbreak,  we 
estimated  the  costs  associated  with 
known  cases,  recognizing  this  is  an 
underestimate  of  the  true  cost  of  the 
outbreak.  We  use  the  cost  estimates  fer 
salmonellosis  as  ranging  from  $14,231 
to  $25,133.  This  gives  an  estimated  cost 
of  known  cases  for  the  outbreak  of 
$10,687,000  to  $18,875,000. 


Shigella  dysenteriae  type  2  among 
laboratory  workers 

Twelve  people  working  in  a 
laboratory  who  consumed  muffins  left 
in  the  laboratory  break  room  contracted 
shigellosis.  Affected  workers  had 
diarrhea,  nausea,  and  abdominal 
discomfort.  Investigators  concluded  that 
the  outbreak  likely  was  the  result  of 
deliberate  contamination.  All  12 
affected  workers  were  treated  by,  or 
consulted  with,  a  physician.  Nine 
affected  workers  went  to  the  emergency 
room,  four  of  whom  were  hospitalized 
(Ref.  14). 

To  estimate  the  cost  of  this  outbreak, 
FDA  assumed  that  the  eight  cases 
requiring  consultation  with  a  doctor,  but 
not  requiring  hospitalization,  had  the 
same  cost  as  a  moderate  case  of 
salmonellosis.  The  four  cases  requfring 
hospitalization  were  estimated  to  have 
the  same  cost  as  a  severe  case  of 
gastroenteritis  resulting  from 
salmonellosis.  This  gives  a  cost  of 
$83,000  for  illnesses  associated  with  the 
event. 


Table  1 1  .—Summary  of  Costs  for  an  Outbreak  of  Shigellosis 


Severity 

Number  of 
Cases 

Cost  per  Case 

Total  Cost 

MikJ 

0 

$0 

$0 

Moderate 

8 

$2,593 

$21,000 

Severe 

4 

$15,516 

$62,000 

Total 

12 

$83,000 

Cyclospora  cayatanensis  in  imported 
raspberries 

In  1996, 1,465  cases  of  cyclosporiasis 
were  linked  to  consumption  of 
raspberries  imported  from  Guatemala. 
Nine  hundred  and  seventy  eight  of  these 
cases  were  laboratory  confirmed.  No 
deaths  were  confirmed  and  less  than  20 
hospitalizations  were  reported  (Ref.  15). 
Case  control  studies  indicated  that 
raspberries  imported  from  Guatemala 
were  the  source  of  the  illnesses.  Fifty- 
five  clusters  of  cases  were  reported  in  20 
States,  two  Canadian  provinces,  and  the 
District  of  Colimibia  (Ref.  16). 


Cyclosporiasis  typically  causes  watery 
diarrhea,  loss  of  appetite,  weight  loss, 
and  fetigue.  Less  common  symptoms 
include  fever,  chills,  nausea,  and 
headache.  The  median  duration  of 
illness  associated  with  the  outbreak  was 
more  than  14  days  and  the  median 
diu^tion  of  diarrheal  illness  was  10  days 
(Ref.  16).  We  estimated  the  cost  of  a 
mild  case  of  cyclosporiasis  as  two  and 
a  half  times  higher  than  the  cost  of  a 
mild  case  of  gastroenteritis  from 
salmonellosis  due  to  the  longer 
duration.  The  reports  of  cyclosporiasis 


outbreaks  did  not  include  information 
on  the  number  of  physician  visits.  We 
assim[ied  that  the  percentage  of  total 
cases  that  result  in  physician  visits 
would  be  larger  than  the  corresponding 
percentage  for  salmonellosis  illnesses, 
due  to  the  longer  duration  of  illnesses. 
We  assumed,  therefore,  that iOpifcenP 
of  those  infected  with  cyclosporiasis 
visited  a  physician.  Less  than  20 
hospitalizations  were  reported  from  the 
cyclosporiasis  outbreak  (Ref.  15).  No 
deaths  were  confirmed. 
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Table  12.— Summary  of  Costs  of  an  Outbreak  of  Cyclosporiasis 

Severity 

Number  of 
Cases 

Cost  per  Case 

Total  Cost 

MiM    ' 

879 

$1,650 

$1,450,000 

Moderate 

586 

$3,748 

$2.196.00a 

Severe 

19 

$15,516 

$295,000 

Total 

1,465 

$3,941,000 

Option  Two:  Take  the  proposed 
action,  but  change  either  or  both  the 
definition  of  perishable  food  and  the 
maximum  time  frame  for  administrative 
detention  of  perishable  food. 

Costs 

If  we  established  a  shorter  maximum 
timeframe  for  administrative  detention 
of  perishable  food,  then  we  would 
reduce  the  potential  storage  costs  and 
loss  of  value  associated  with 
administratively  detaining  that  food.  If 
we  also  broadened  the  definition  of 
perishable  food  to  include  products 
with  a  shelf  life  of  over  7  days,  then  we 
would  further  decrease  the  storage  costs 
and  loss  of  food  product  value  for  those 
additional  types  of  food.  One  reasonable 
alternative  would  be  to  broaden  the 
definition  of  perishable  food  to  include 
any  food  that  might  lose  all  of  its  value 
during  a  30-day  administrative 
detention  period,  that  is,  any  food  vtdth 
a  shelf  life  of  30  days  or  less,  and  reduce 
the  maximum  timefiame  for 
administratively  detaining  a  perishable 
food  to  14  days.  We  calculated  the  costs 
of  this  option  using  the  same  procedures 
that  we  used  for  Option  one  (take  the 
proposed  action).  We  present  these  costs 
in  table  13. 

Table  13.— Annual  Costs  for  Op- 
tion 2:  Alternative  Definition 
AND  Maximum  Detention  Period 
FOR  Perishable  Food 


Type  of  Cost 

Cost  (rounded  to 
nearest  million  $) 

Transportation  Cost 

Storage  Cost 

Loss  of  Product  Value 

Marking  or  Labeling 

Appeals 

Total 

$0to$4 
$0to$1 
$0to$8 
$0to$1 
$0  to  $16 
$0to$30 

If  we  attempted  to  maintain  the  same 
level  of  investigation  under  the  shorter 
maximum  timeframes  for  perishable 
food  by  using  our  enforcement  resources 
more  intensively,  then  enforcement 
costs  might  also  increase.  In  that  case, 
we  would  need  to  compare  the  cost  of 
using  our  investigative  resources  more 
intensively  for  a  shorter  period  of  time 


relative  to  using  those  resources  less 
intensively  for  a  longer  period  of  time. 
More  intensive  use  of  resomces  would 
probably  cost  more  because  it  would 
probably  require  our  employees  to  work 
overtime  and  possibly  over  weekends 
and  holidays.  Therefore,  this  would 
reduce  any  cost  savings  introduced  by 
the  shorter  maximum  timeframes  for 
perishables. 

Benefits 

Changing  the  definition  of  perishable 
food  and  the  maximimi  timeframes  for 
administrative  detentions  of  f)erishable 
food  could  also  affect  the  health  benefits 
of  this  rule.  Broadening  the  definition  of 
perishable  food  and  establishing  a 
shorter  maximimi  timeframe  for 
administratively  detaining  that  food 
would  reduce  the  maximum  timeframes 
for  storage  of  those  products  that 
qualified  as  perishable  food  relative  to 
the  time  frame  for  nonperishable  food. 
The  significance  of  this  change  depends 
on  how  often  we  need  the  full  30  days 
to  complete  our  investigations.  If  we 
usually  complete  our  investigations  in 
the  time  allowed  imder  the  hypothetical 
shorter  maximum  detention  time  we 
coidd  establish  for  perishable  food,  then 
including  more  products  in  the 
perishable  category  would  have  litUe 
effect  on  the  risk  that  we  would  fail  to 
catch  a  violative  product  because  of  the 
shorter  investigation  period.  However,  if 
we  often  need  the  full  30  days  to 
complete  our  investigations,  then 
including  more  products  in  the 
perishable  category  and  establishing  a 
shorter  maximum  detention  time  for 
administrative  detention  of  perishable 
food  would  increase  the  risk  that  we 
would  fail  to  catch  a  violative  product 
during  the  investigation  period.  We  do 
not  have  sufficientiy  detailed 
information  to  estimate  these  changes  in 
health  benefits. 

We  might  also  be  able  to  maintain  the 
same  effect  on  risk  and  health  benefits 
under  the  shorter  timeframes  by  using 
resources  more  intensively  during  the 
shorter  investigation  period.  For 
example,  if  we  were  to  allocate  more 
employees  to  work  on  an  investigation, 
or  if  ovur  employees  were  to  work  extra 


hours,  then  we  might  be  able  to 
complete  the  same  level  of  investigation 
imder  a  shorter  timeft^me.  In  that  case, 
this  option  would  have  the  same  health 
benefits  as  Option  one,  but  additional 
costs  might  be  generated  by  the  more 
intensive  use  of  resources. 

Option  Three:  Take  the  proposed 
action,  but  change  the  level  of  security 
we  require  for  transportation  and 
storage. 

Costs 

Instead  of  judging  the  need  for  various 
levels  of  security  on  a  case-by-case 
basis,  we  could  require  firms  to  use 
specified  levels  of  security  to  transport 
and  store  food  under  specified 
conditions.  In  Option  one,  we  assumed, 
based  on  information  from  a  trade 
group,  that  the  costs  for  using  bonded 
carriers  and  warehouses  were  similar  to 
those  for  using  nonbonded  carriers  and 
warehouses.  However,  if  we  chose  a 
lower  security  approach  and  allowed 
firms  to  store  administratively  detained 
food  in  place,  then  we  would  eliminate 
the  transportation  costs.  Eliminating 
transportation  costs  would  reduce  total 
costs  to  a  range  of  $0  to  $34  million. 

If  we  required  firms  to  imdertake 
security  operations  they  would  not 
otherwise  have  taken,  then  we  would 
need  to  add  in  the  dost  of  that  activity. 
One  example  of  the  type  of  activity  we 
might  require  is  posting  additional 
security  guards.  The  average  hoiuly 
wage  of  a  security  guard  in  2000  was 
about  $9.50  (Ref.  17).  We  doubled  this 
wage  to  account  for  overhead,  such  as 
health  benefits,  to  get  an  aimual  hourly 
wage  of  about  $17.  Therefore,  the 
average  cost  of  posting  one  additional 
security  guard  woidd  be  approximately 
$450  per  day.  The  nima.ber  of  guards  ' 
would  depend  on  the  nimiber  of 
facilities  involved.  Firms  might  already 
have  distributed  food  that  we 
administratively  detain.  Based  on  our 
experience  with  other  enforcement 
actions,  we  believe  that  between  1  and 
20  storage  facilities  might  be  involved 
per  administrative  detention  action. 
Therefore,  we  calculate  the  cost  of 
adding  1  guard  by  multiplying  the  cost 
of  1  additional  secilrity  guard  per  day. 
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times  a  maximiim  of  30  days  storage, 
times  the  number  of  administrative 
detentions,  times  the  number  of 
facilities  involved  per  administrative 
detention.  Using  this  approach,  we 
estimate  the  total  costs  associated  with 
no  transportation  and  posting  one 
additional  guard  would  be  $0  to  $45 
million. 

Table  14.— Annual  Costs  for  Op- 
tion 3:  No  Transportation  and 
One  Additional  Guard 


Cost 

Type  of  Cost 

(rounded  to  near- 

est million  $) 

One  additional  guard 

$0  to  $1 1 

Storage  Cost 

$0to$2 

Loss  of  Product  Value 

$0to$15 

Marking  or  Labeling 

$0to$1 

Appeals 

$0to$16 

Total 

$0to$45 

We  do  not  have  information  on  the 
costs  of  using  high  security 
transportation  and  storage.  However, 
requiring  high  security  transportation 
and  storage  would  probably 
substantially  increase  transportation 
and  storage  costs. 

Benefits 

As  discussed  in  Option  one,  bonded 
and  third  party  carriers  and  warehouses 
provide  some  degree  of  additional 
security  relative  to  relying  on  a  firm's 
own  transportation  system  and  storage 
facilities.  However,  they  do  not  provide 
the  highest  level  of  seciuity  because 
food  can  be  stolen  from  such  facilities, 
and  because  the  owners  of  those 
facilities  could,  themselves,  become 
involved  in  deliberately  adulterating 
food.  Therefore,  requiring  a  higher  level 
of  security  for  transportation  and  storage 


would  reduce  the  probability  that  an 
adidterated  product  might  find  its  way 
back  into  commerce  during  a  detention. 
We  have  insufficient  information  to 
estimate  the  change  in  health  benefits 
from  more  secure  transportation  and 
storage. 

Option  Four:  Issue  regulations  only  to 
establish  expedited  procedures  for 
instituting  certain  enforcement  actions 
involving  perishable  food  (i.e.,  limit  the 
action  to  that  required  by  section  303  of 
the  Bioterrorism  Act). 

The  Bioterrorism  Act  requires  us  to 
issue  regulations  establishing  expedited 
procedures  for  instituting  seizure 
actions,  injunction  actions,  or  both 
against  perishable  food.  Therefore, 
taking  no  regulatory  action  with  regard 
to  those  procedures  would  not  be  a 
legally  viable  option.  However,  we 
could  promulgate  a  more  limited  rule 
that  covered  only  expedited  procedures 
for  enforcement  actions  involving 
perishable  food,  rather  than  a  rule  that 
also  included  general  procedures  for 
administrative  detention. 

Costs 

If  we  were  to  issue  a  more  limited 
rule,  we  would  still  be  able  to 
administratively  detain  food  because 
Congress  has  already  granted  us  that 
authority  under  the  Bioterrorism  Act. 
We  would  probably  administratively 
detain  food  in  the  same  situations  in 
which  we  would  have  taken  this  action 
under  the  proposed  rule.  Therefore,  the 
costs  we  estimated  under  Option  One 
would  also  apply  to  this  option.  In 
addition,  there  could  be  some  additional 
enforcement  cost  associated  with 
relying  on  the  language  of  the  act  rather 
than  our  own  regulations  when  taking 
this  action.  These  additional  costs 
would  be  caused  by  our  need  to  develop 


and  defend  our  interpretation  of  the 
language  of  the  Bioterrorism  Act 
piecemeal  in  court,  rather  than  through 
implementing  regulations.  These  court 
proceedings  would  probably  take  longer 
and  be  more  complicated  than  they 
would  be  if  we  were  enforcing  more 
specific  regulatory  language.  We  have 
insufficient  information  to  estimate  this 
change  in  costs.  Therefore,  we  can  only 
determine  that  the  lower  bound  of  the 
range  of  potential  costs  for  this  option 
would  be  somewhat  greater  than  $0 
million,  and  the  upper  bound  woiUd  be 
somewhat  higher  than  $38  million,  and 
the  costs  associated  with  this  option 
would  be  somewhat  greater  than  those 
associated  with  Option  one  under  any 
given  scenario. 

Benefits 

Again,  even  if  we  did  not  include  the 
overall  framework  for  administrative 
detention  in  this  rule,  we  would 
probably  use  administrative  detention 
in  the  same  situations  in  which  we 
would  use  administrative  detention 
under  the  framework  developed  in  this 
proposed  rule.  However,  we  expect  we 
would  have  somewhat  more  difficulty 
using  administrative  detention  if  we 
relied  only  on  the  language  of  the  act 
rather  than  also  on  out  more  detailed 
regulations.  For  example,  if  we  needed 
to  develop  and  defend  our 
interpretation  of  the  language  of  the 
Bioterrorism  Act  piecemeal  in  court,  our 
ability  to  pursue  administrative 
detentions  while  such  proceedings  are 
ongoing  might  be  limited  or  even 
precluded.  Therefore,  the  benefits  of 
this  option  might  be  somewhat  lower 
than  those  for  Option  one. 

Summary  of  Options 

We  summarize  the  costs  and  benefits 
of  the  various  options  in  table  15. 


Table  15.— Summary  of  Annual  Costs  and  Benefits 


Option 

Costs  (in  millions) 

Benefits  (in  millions) 

1— transportation  and  perishable  foods  as  proposed 

$0to$38 

>$0 

2— perishable  foods  alternatives 

$0to$30 

>  $0,  but  <  Option  1 

3 — no  transportation,  but  one  additional  guard 

$0  to  $45 

>$0 

4 — limited  to  Act 

>  $0  to  >  $38 

>  $0,  but  <  =  Option  1 

The  ranges  generated  by  the 
imderlying  uncertainties  in  our  analysis, 
particularly  concerning  benefits, 
preclude  us  from  drawing  any  firm 
conclusions  about  the  relative  net 
benefits  of  the  various  regulatory 
options.  The  potential  costs  for  Option 
One  (the  proposed  rule)  are  lower  than 
those  for  Option  Three,  and  we  are 
unable  to  differentiate  the  potential 


benefits  of  these  two  options.  The 
similarity  between  the  estimated  ranges 
of  costs  and  benefits  for  these  two 
options  suggests  that  we  should 
determine  whether  to  require 
transportation  or  storage  in  place  on  a 
case-by-case  basis,  as  we  have  proposed. 
The  potential  costs  for  Option  One  are 
higher  than  those  for  Option  Two. 
However,  the  estimated  benefits  of 


Option  One  are  also  higher  than  those 
of  Option  Two.  We  have  insufficient 
information  to  quantify  the  difference  in 
benefits.  The  potential  costs  for  Option 
One  are  lower  than  those  for  Option 
Four,  and  the  benefits  of  Option  One  are 
greater  or  equal  to  those  of  Option  Four. 
Therefore,  Option  One  would  lead  to 
higher  net  benefits  than  Option  Four. 
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B.  Initial  Regulatory  Flexibility  Analysis 

We  have  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entitiiss,  the 
Regulatory  Flexibility  Act  requires  us  to 
analyze  regulatory  options  that  would 
lessen  the  economic  effect  of  the  nde  on 
small  entities.  We  find  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nonetheless,  we  have  provided  an 
initial  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act, 
which  consists  of  the  analysis  below 
with  other  relevant  sections  of  this 
document. 

This  proposed  rule  may  affect  firms 
involved  in  the  production  or  handling 
of  human  food  and  animal  feed  such  as 
the  following:  (1)  Food  producers  such 
as  farms,  ranches,  fisheries,  dairies, 
bakeries,  breweries,  distiUeries,  and 
manufacturers  of  processed  food,  food 
additives,  dietary  supplements,  infant 
formula,  and  food  contact  substances; 
(2)  food  importers;  (3)  food  wholesalers 
or  brokers;  (4)  food  retailers;  (5)  food 
service  establishments;  and  (6)  food 
transporters.  The  rule  might  affect 
producers  because  we  could 
administratively  detain  food  at  one  of 
the  producer's  facilities  prior  to 
distribution  of  that  food  to  wholesalers 
or  brokers.  We  could  also 
administratively  detain  food  anywhere 
in  the  distribution  system,  finm 
wholesaler  and  retailer  warehouses,  to 
retail  store  shelves,  to  food  service 
establishment  kitchens  or  storerooms. 
The  rule  might  affect  transporters 
because  we  might  detain  food  that  is  en 
route  to  another  location,  and  the  food 
might  be  packed  together  with  food  that 
we  woidd  not  detain.  This  might  cause 
delays  in  the  deliveries  of  the  other 
food. 

Potentially  affected  firms  fall  into  a 
number  of  different  North  American 
Industry  Classification  System  (NAICS) 
codes,  including  the  following:  111 
Crop  Production,  112  Animal 
Production,  1141  Fisheries,  311  Food 
Manufacturing,  3121  Beverage 
Manufacturing,  325412  Pharmaceutical 
Preparation  Manufacturing,  4224 
Grocery  and  Related  Products 
Wholesalers,  4225  Farm  Product  Raw 
Material  Merchant  Wholesalers,  4248 
Beer,  Wine,  and  Distilled  Alcoholic 
Beverage  Merchant  Wholesalers,  445 
Food  and  Beverage  Stores,  446191  Food 
(Health)  Supplement  Stores.  481112 
Scheduled  Freight  Air  Transportation, 
4812|2  Nonscheduled  Chartered  Freight 


Air  Transportation,  482  Rail 
Transportation,  483111  Deep  Sea 
Freight  Transportation,  483113  Coastal 
and  Great  Lakes  Freight  Transportation, 
483211  Inland  Water  Freight 
Transportation,  484  Truck 
Transportation  (except  48421  Used 
Household  and  Office  Food  Moving, 
4842201  Local  Hazardous  Materials 
Trucking,  4842203  Ihunp  Trucking,  and 
4842301  Long  Distance  Hazardous 
Materials  Trucking),  and  722  Food 
Service  and  Drinking  Places.  There  is 
also  no  NAICS  code  for  manufacturers 
of  food  contact  material.  However,  the 
following  NAICS  codes  cover  some  of 
the  potentially  affected  firms:  322215 
Non-Folding  Sanitary  Food  Container 
Manufacturing,  32222  Paper  Bag  and 
Coated  and  Treated  Paper 
Manufacturing,  32611  Plastics 
Packaging  Materials  and  Unlaminated 
Film  and  Sheet  Manufacturing,  327213 
Glass  Container  Manufactiuing,  and 
333993  Packaging  Machinery 
Manufacturing.  "Iliere  are  no  NAICS 
codes  for  manufacturers  of  food 
additives  or  for  food  importers,  and  we 
assiune  these  firms  are  included  in  the 
other  categories. 

The  1997  Economic  Census  lists  1.6 
million  establishments  in  these 
categories,  excluding  NAICS  codes  111, 
112, 1141,  and  482,  which  are  not 
included  in  the  Economic  Census.  The 
2000  County  Business  Patterns  updates 
some  6f  the  numbers  from  the  1997 
Economic  Census.  However,  the  Coimty 
Business  Patterns  data  includes  only 
establishments  with  employees.  In  order 
to  obtain  another  estimate  of  the  niunber 
of  firms  using  the  updated  data,  we 
combined  the  number  of  establishments 
with  employees  from  the  2000  Coimty 
Business  Patterns  with  an  estimate  of 
the  number  of  establishments  without 
employees  based  on  the  proportion  of 
firms  with  and  without  employees  in 
the  1997  Economic  Census.  This 
procedure  also  led  to  an  estimate  of 
approximately  1.6  million 
establishments  in  these  categories, 
excluding  NAICS  codes  111,  112, 1141, 
and  482.  An  establishment  without 
employees  is  an  establishment  that  is 
staffed  only  by  the  owners  of  that 
establishment. 

We  also  used  the  Dun  and  Bradstreet 
Market  Identifiers  database  to  get  a 
count  of  the  number  of  firms  in  these 
categories.  This  database  uses  Standard 
Industry  Classification  (SIC)  codes 
rather  than  NAICS  codes.  SIC  codes  do 
not  correspond  exactly  to  NAICS  codes. 
We  based  our  estimate  on  all  SIC  codes 
that  even  partially  corresponded  to 
relevant  NAICS  codes.  This  database 
allows  one  to  count  firms  rather  than 
establishments,  and  also  allows  one  to 


identify  firms  by  both  primary  and 
secondary  activities.  According  to  this 
database,  approximately  1.8  million 
firms  could  be  affected  by  this  rule. 
However,  we  would  not  be  able  to  affect 
more  firms  in  1  year  than  the  estimated 
number  of  administrative  detentions 
that  we  might  take  in  1  year.  In  the 
analysis  of  impacts  above,  we  estimated 
that  we  might  administratively  detain 
food  between  0  and  200  times  per  year. 
Therefore,  we  estimate  that  this  rule 
may  affect  between  0  and  approximately 
200  firms  per  year. 

The  Small  Business  Administration 
(SBA)  publishes  definitions  of  small 
businesses  by  six-digit  NAICS  code  (Ref. 
18).  Some  of  the  NAICS  codes  listed 
previously  above  are  less  than  six  digits. 
In  those  cases,  we  used  the  range  of 
small  business  definitions  for  all  six- 
digit  subcategories  in  the  relevant 
NAICS  code.  The  current  SBA 
definitions  in  terms  of  either  maximum 
annual  average  receipts  or  number  of 
employees  are  as  follows:  111  ($0.75 
million),  112  ($0.75  to  $10.5  million), 
1141  ($3.5  million),  311  (500  to  1,000), 
3121  (500  to  750),  322215  (750),  32222 
(500),  325412  (750),  32611  (500),  327213 
(750),  333993  (100),  4224  (100),  4225 
(100),  42251  (100),  4228  (100),  445  ($6 
to  $23  million),  446191  ($6  million), 
481112  (1,500),  481212  (1,500),  482 
(500),  483111  (500),  483113  (500), 
483211  (500),  484  except  48421, 
4842201,  4842203,  and  4842301  ($21.5 
million),  722  ($6  million  to  $17.5 
million).  We  applied  the  relevant  range 
of  sizes  to  the  SIC  codes  that  at  least 
partially  corresponded  to  the  relevant 
NAICS  codes  and  found  that 
approximately  84  to  90  percent  of  the 
firms  that  this  rule  might  affect  are 
small  businesses  under  SBA  size 
definitions.  Therefore,  we  estimate  that 
this  nde  may  affect  between  0  and  180 
small  businesses  each  year. 

The  potential  cost  per  administrative 
detention  for  small  entities  based  on 
taking  the  proposed  action  and  the 
information  and  assumptions  in  the 
preceding  impact  analysis  would  be 
$20,000  to  $330,000,  depending  on  the 
type  of  product  involved  and  the  type 
of  enforcement  action  that  we  would 
replace  with  an  administrative 
detention,  and  whether  or  not  the  firm 
appealed  the  administrative  detention 
order.  However,  we  based  this  range  on 
a  niunber  of  assumptions  that  are 
probably  more  reasonable  when  applied 
to  average  or  expected  costs  across  a 
large  number  of  actions  than  to  a  single 
action.  Thus,  the  actual  range  of 
potential  costs  for  a  single  detention 
action  would  be  much  larger.  In 
addition,  the  cost  per  firm  would 
depend  on  the  number  of  times  that  we 
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detain  that  firm's  products  in  a  given 
time  period.  The  most  we  can  say  about 
costs  on  a  per  firm  basis  is  that  the 
average  expected  cost  per  firm  across  all 
potentially  affected  firms  would 
presumably  be  quite  low,  but  the  cost 
for  a  particular  firm  in  a  particular  year 
could  be  significant,  depending  on  a 
number  of  variables  including  the  type 
and  amount  of  product  involved.  FDA 
requests  comment  on  the  impact  of  this 
proposed  rule  on  small  entities. 

Tne  fact  that  most  of  the  potentially 
affected  firms  are  small  businesses 
suggests  that  the  options  that  would  be 
relevant  to  small  businesses  are  the 
same  as  the  options  relevant  for  all  firms 
discussed  in  the  impact  analysis  above. 
Options  two  and  three  would  both 
reduce  the  impact  on  small  firms. 
However,  these  options  would  also 
reduce  benefits,  and  we  do  not  have 
sufficient  information  to  estimate  the 
change  in  net  benefits. 

Administrative  detention  involves 
preventing  the  movement  of  food  upon 
credible  evidence  or  information  that 
the  food  presents  a  threat  of  serious 
adverse  health  consequences  or  death  to 
humans  or  animals.  This  standard  is 
applicable  without  regard  to  the  size  of 
any  business  involved.  Most  of  the 
businesses  impacted  by  this  proposed 
rule  are  small  businesses.  To  provide  an 
exemption  for  small  businesses  under 
this  proposed  rule  would  defeat  the 
purposes  of  the  statute.  Accordingly,  we 
are  not  providing  exemptions  from  the 
requirements  of  this  regulation  to  small 
businesses. 

C.  Unfunded  Mandates 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pubhc  Law  104-4) 
requires  cost-benefit  and  other  analyses 
before  any  nde  making  if  the  rule  would 
include  a  "Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year."  The  current  inflation- 
adjusted  statutory  threshold  is  $112.3 
million  per  year.  We  have  estimated  that 
the  total  cost  of  the  proposed  rule  woidd 
be  no  more  than  $38  million  per  year. 
Therefore,  we  have  determined  that  this 
proposed  rule  does  not  constitute  a 
significant  rule  under  the  Unfunded 
Mandates  Reform  Act. 

D.  SBREFA  Major  Rule 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
SBREFA  (Public  Law  104-121)  defines 
a  major  rule  for  the  purpose  of 
congressional  review  as  having  caused 
or  being  likely  to  cause  one  or  more  of 
the  following:  an  annual  effect  on  the 


economy  of  $100  million;  a  major 
increase  in  costs  or  prices;  significant 
adverse  effects  on  competition, 
employment,  productivity,  or 
innovation;  or  significant  adverse  effects 
on  the  ability  of  U.S. -based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  In  accordance  with  SBREFA, 
the  Office  of  Management  are  Budget 
(OMB)  has  determined  that  this 
proposed  rule,  when  final,  will  not  be 
a  major  rule  for  the  purpose  of 
congressional  review. 

VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

We  tentatively  conclude  that  these 
proposed  information  collection 
provisions  are  exempt  from  OMB  review 
under  44  U.S.C.  318(c)(l)(B)(ii)  and  5 
CFR  1320.4(a)(2)  as  collections  of 
information  obtained  during  the 
conduct  of  a  civil  action  to  which  the 
United  States  or  any  official  or  agency 
thereof  is  a  party,  or  diuing  the  conduct 
of  an  administrative  action, 
investigation,  or  audit  involving  an 
agency  against  specific  individuals  or 
entities.  The  regulations  in  5  CFR 
1320(c)  provide  that  the  exception  in  5 
CFR  1320.4(a)(2)  applies  during  the 
entire  course  of  the  investigation,  audit 
or  action,  but  only  after  a  case  file  or 
equivalent  is  opened  with  respect  to  a 
particular  party.  We  seek  comment  on 
our  tentative  conclusion  that  these 
information  collections  are  exempt  from 
OMB  review. 

Vn.  Analysis  of  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  imder 
21  CFR  25.30(h)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vm.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  tentatively  concludes  that  the 


proposed  rule  does  not  contain  policies 
that  have  federalism  implications  as 
defined  in  the  Executive  order  and, 
consequendy,  a  federalism  summary 
impact  statement  has  not  been  prepared. 

IX.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  docimient. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  FDA  cannot  be  responsible 
for  addressing  comments  submitted  to 
the  wrong  docket  or  that  do  not  contain 
a  docket  number.  Received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  notes  that  the  comment  period 
for  this  document  is  shorter  than  the  75- 
day  period  that  the  agency  customarily 
provides  for  proposed  rules  that  are 
technical  or  sanitary  or  phytosanitary 
(SPS)  measures.  FDA  believes  that  a  60- 
day  comment  period  is  appropriate  in 
this  instance.  Executive  Order  12889, 
"Implementation  of  the  North  American 
Free  Trade  Agreement"  (58  FR  69681, 
December  30,  1993),  states  that  any 
agency  subject  to  the  Administrative 
Procedure  Act  must  provide  a  75-day 
comment  period  for  any  proposed 
Federal  technical  regulation  or  any 
Federal  SPS  measure  of  general 
application.  Executive  Order  12889 
provides  an  exception  to  the  75-day 
comment  period  where  the  United 
States  considers  a. technical  regulation 
or  SPS  measure  of  general  application 
necessary  to  address  an  urgent  problem 
related  to  the  protection  of  human, 
plant,  or  animal  health.  FDA  has 
concluded  that  this  proposed  rule  is 
subject  to  the  exception  in  Executive 
Order  12889. 

The  Bioterrorism  Act  states  that  it  is 
intended  "[tjo  improve  the  ability  of  the 
United  States  to  prevent,  prepare  for, 
and  respond  to  bioterrorism  and  other 
public  health  emergencies."  The 
provisions  in  this  proposed  rule  that 
describe  the  procedures  for  how  FDA 
will  detain  an  article  of  food,  how  FDA 
will  expedite  certain  enforcement 
actions  with  respect  to  perishable  food, 
and  the  process  for  appealing  a 
detention  order  will  enhance  FDA's 
ability  to  prevent  distribution  of  food 
that  presents  a  threat  of  serious  adverse 
health  consequences  or  death  to  humans 
or  animals.  The  legislative  history  of  the 
Bioterrorism  Act,  with  respect  to  the 
regulation  required  by  section  303  of 
that  act,  notes  that  the  "Secretary 


should  prompdy  complete  such  rule 
making"  (H.  Conf.  Rept.  No.  107-481,  at 
131  (2002)).  This  expedited  timeframe 
reflects  the  urgency  of  the  U.S. 
Government's  need  to  prepare  to 
respond  to  bioterrorism  and  other  food- 
related  emergencies. 

FDA  has  concluded  that  the  urgency 
of  this  matter  is  sufficient  justification 
for  shortening  the  public  comment 
period  for  this  proposal  to  60  days, 
consistent  writh  Executive  Order  12889. 

FDA  will  not  consider  any  comments 
submitted  after  the  60-day  comment 
period  closes.  Due  to  the  need  to 
promptly  complete  this  rulemaking, 
FDA  does  not  intend  to  grant  any 
requests  for  extensions  of  the  comment 
period. 
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List  of  Subiects 

21  CFR  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports,  Labeling,  and 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  16 

Administrative  practice  and 
procedure. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  1  and  16  be  amended  as 
follows: 

PART  1— GENERAL  ENFORCEMEMT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  continues  to  read  as  follows: 

Authority:  15  U.S.C  1453,  1454,  1455;  21 
U.S.C.  304,  321.  331.  334,  343.  350c,  350d,  ♦ 
352,  355,  360b,  362,  371,  374.  381,  382,  393; 
42  U.S.C.  216.  241.  243,  262,  264. 

2.  Subpart  K  is  added  to  part  1  to  read 
as  follows: 

Sec. 

Subpart  K— Administrative  Detention  of 
Food  for  Human  or  Animal  Consumption 

General  Provisions 

1 .377  What  definitions  apply  to  this 
subpart? 

1.378  What  criteria  does  FDA  use  to  order 
a  detention? 

1.379  How  long  may  FDA  detain  an  article 
of  food? 

1.380  Where  and  under  what  conditions 
must  the  detained  article  of  food  be 
held? 

1.381  May  a  detained  article  of  food  be 
delivered  to  another  entity  or  transferred 
to  another  location? 

1.382  What  labeling  or  marking 
requirements  apply  to  a  detained  article 
of  food? 

1.383  What  expedited  procedures  apply 
when  FDA  initiates  a  seizure  action 
against  a  detained  perishable  food? 

1.384  When  does  a  detention  order 
terminate? 

How  does  FDA  order  a  detention? 

1.391  Who  approves  a  detention  order? 

1 .392  Who  receives  a  copy  of  the  detention 
order? 

1.393  What  information  must  FDA  include 
in  the  detention  order? 

Wtiat  is  ttie  appeal  process  for  a  detention 
order? 

1.401  Who  is  entitled  to  appeal? 

1.402  What  are  the  requirements  for 
submitting  an  appeal? 

1.403  What  requirements  apply  to  an 
informal  hearing? 

1.404  Who  serves  as  the  presiding  officer  at 
an  informal  hearing? 

1.405  When  does  FDA  have  to  issue  a 
decision  on  an  appeal? 

1.406  How  will  FDA  handle  classified 
information  in  an  informal  hearing? 

Subpart  K— Administrative  Detention 
of  Food  for  Human  or  Animai 
Consumption 

General  Provisions 

§  1 .377    What  definitions  apply  to  tftis 
subpart? 

The  definitions  of  terms  that  appear 
in  section  201  of  the  act  (21  U.S.C.  321) 
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apply  when  the  terms  are  used  in  this 
subpart. 

In  addition,  for  the  purposes  of  this 
subpart: 

Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Authorized  FDA  representative  means 
an  FDA  District  Director  in  whose 
district  the  article  of  food  involved  is 
located  or  an  FDA  official  senior  to  such 
director. 

Calendar  day  means  every  day  shown 
on  the  calendar. 

Food  has  the  meaning  given  in  section 
201(f)  of  the  act  (21  U.S.C.  321(f)). 
Examples  of  food  include,  but  are  not 
limited  to,  fruits,  vegetables,  fish,  dairy 
products,  eggs,  raw  agricidtural 
commodities  for  use  as  food  or 
components  of  food,  animal  feed, 
including  pet  food,  food  and  feed 
ingredients  and  additives,  including 
substances  that  migrate  into  food  from 
food  packaging  and  other  articles  that 
contact  food,  dietary  supplements  and 
dietary  ingredients,  infant  formula, 
beverages,  including  alcoholic  beverages 
and  bottled  water,  live  food  animals, 
bakery  goods,  snack  foods,  candy,  and 
canned  foods. 

Perishable  food  means  food  that  is  not 
heat-treated;  not  frozen;  and  not 
otherwise  preserved  in  a  manner  so  as 
to  prevent  the  quality  of  the  food  from 
being  adversely  affected  if  held  longer 
than  7  days  under  normal  shipping  and 
storage  conditions. 

We  means  the  U.S.  Food  and  E)rug 
Administration  (FDA). 

Working  day  means  any  day  from 
Monday  through  Friday,  excluding 
Federal  holidays. 

You  means  any  person  who  received 
the  detention  order  or  that  person's 
representative. 

§1.378    What  criteria  does  FDA  UM  to 
order  a  detention? 

An  officer  or  qualified  employee  of 
FDA  may  order  the  detention  of  any 
article  of  food  that  is  found  during  an 
inspection,  examination,  or 
investigation  imder  the  act  if  the  officer 
or  qualified  employee  has  credible 
evidence  or  information  indicating  that 
the  article  of  food  presents  a  threat  of 
serious  adverse  heedth  consequences  or 
death  to  humans  or  animals. 

§  1 .379    How  long  may  FDA  detain  an 
article  of  food? 

(a)  FDA  may  detain  an  article  of  food 
for  a  reasonable  period  that  may  not 
exceed  20  calendar  days  alter  the 
detention  order  is  issued.  However,  an 
article  may  be  detained  for  10  additional 
calendar  days  if  a  greater  period  of  time 
is  required  to  institute  a  seiziue  or 
injimction  action.  The  authorized  FDA 


representative  may  approve  the 
additional  10  calendar  day  detention 
period  at  the  time  the  detention  order  is 
issued  or  at  any  time  within  the  20 
calendar  day  period  by  amending  the 
detention  order. 

(b)  The  entire  detention  period  may 
not  exceed  30  calendar  days. 

(c)  An  authorized  FDA  representative 
may.  in  accordance  with  §  1.384, 
terminate  a  detention  order  before  the 
expiration  of  the  detention  period. 

§1.380    Where  and  under  wtiat  conditions 
must  the  detained  article  of  food  be  held? 

(a)  You  must  hold  the  detained  article 
of  food  in  the  location  and  imder  the 
conditions  specified  by  FDA  in  the 
detention  order. 

(b)  If  FDA  determines  that  removal  to 
a  secure  facility  is  appropriate,  the 
article  of  food  must  be  removed  to  a 
secure  facility.  A  detained  article  of 
food  remains  imder  detention  before, 
during,  and  after  movement  to  a  secure 
facility.  FDA  will  also  state  in  the 
detention  order  any  conditions  of 
transportation  applicable  to  the 
detained  article. 

(c)  If  FDA  directs  you  to  move  the 
detained  article  of  food  to  a  seciue 
facility,  you  miist  receive  a  limited 
conditional  release  imder  §  1.381(c) 
before  you  move  the  detained  article  of 
food  to  a  secure  facility. 

(d)  You  must  ensure  that  any  required 
tags  or  labels  under  §  1.382  accompany 
the  detained  article  during  and  after 
movement.  The  tags  or  labels  must 
remain  with  the  article  of  food  until 
FDA  terminates  the  detention  order  or 
the  detention  period  expires,  whichever 
occurs  first,  unless  otherwise  permitted 
by  the  authorized  FDA  representative. 

(e)  The  movement  of  an  article  of  food 
in  violation  of  a  detention  order  issued 
imder  §  1.393  is  a  prohibited  act  under 
section  301  of  the  act. 

§  1 .381    May  a  detained  article  of  food  be 
delivered  to  anottier  entity  or  transferred  to 
anottier  location? 

(a)  An  article  of  food  subject  to  a 
detention  order  under  this  subpart  may 
not  be  delivered  to  another  entity  under 
the  execution  of  a  bond. 
Notwithstanding  section  801  (b)  of  the 
act  (21  U.S.C.  381(b)),  while  any  article 
of  food  is  subject  to  a  detention  order 
under  section  304(h)  of  the  act,  it  may 
not  be  delivered  to  any  of  its  importers, 
owners,  or  consignees. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
transfer  a  detained  article  of  food  within 
or  from  the  place  where  it  has  been 
ordered  detained,  or  from  the  place  to 
which  it  was  removed,  until  an 
authorized  FDA  representative  releases 


the  article  of  food  under  §  1.384  or  the 
detention  period  expires  under  §  1.379, 
whichever  occurs  first. 

(c)  The  authorized  FDA  representative 
may  approve,  in  writing,  a  request  for  a 
limited  conditional  release  of  a  detained 
article  of  food  for  any  of  the  following 
purposes: 

(1)  To  destroy  the  article  of  food, 

(2)  To  move  the  detained  article  of 
food  to  a  secure  facility  under  the  terms 
of  a  detention  order, 

(3)  To  maintain  or  preserve  the 
integrity  or  quality  of  the  article  of  food, 
or 

(4)  For  any  other  purpose  that  the 
authorized  FDA  representative  believes 
is  appropriate  in  the  case. 

(a)  You  must  submit  your  request  for 
the  limited  conditional  release  of  the 
detained  article  in  writing  to  the 
authorized  FDA  representative  who 
approved  the  detention  order.  You  must 
state  in  your  request  the  reeisons  for 
movement;  the  exact  address  of  and 
location  in  the  new  facility  (or  the  new 
location  within  the  same  facility)  where 
the  detained  article  of  food  will  be 
transferred;  an  explanation  of  how  the 
new  address  and  location  will  be  secure, 
if  FDA  has  directed  that  the  article  be 
detained  in  a  secure  facility;  and  how 
the  article  will  be  held  under  any 
applicable  conditions  described  in  the 
detention  order.  If  you  are  requesting  a 
limited  conditional  release  for  the 
purpose  of  destroying  the  detained 
article  of  food,  you  also  must  submit  a 
verified  statement  identifying  the 
ownership  or  proprietary  interest  you 
have  in  the  detained  article  of  food,  in 
accordance  with  Supplemental  Rule  C 
to  the  "Federal  Rules  of  Civil 
Procedure." 

(e)  If  FDA  approves  a  request  for 
limited  conditional  release,  the  article 
may  be  transferred  but  remains  under 
detention  before,  during,  and  after  the 
transfer.  FDA  will  state  any  conditions 
of  transportation  applicable  to  the 
detained  article.  You  may  not  transfer  a 
detained  article  of  food  without  FDA 
supervision  unless  FDA  has  declined  in 
writing  to  supervise  the  transfer.  If  FDA 
has  declined  in  writing  to  supervise  the 
transfer  of  a  detained  article,  you  must 
immediately  notify  in  writing  the 
authorized  FDA  representative  who 
approved  the  limited  conditional  release 
of  the  article  of  food  that  the  article  of 
food  has  reached  its  new  location,  and 
the  specific  location  of  the  detained 
article  within  the  new  location.  Such 
written  notification  may  be  in  the  form 
of  a  fax  or  e-mail  or  other  form  as  agreed 
to  by  the  authorized  FDA  representative. 

(f)  You  must  ensure  that  any  required 
tags  or  labels  under  §  1.382  accompiany 
the  detained  article  during  and  after 
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movement.  The  tags  or  labels  must 
remain  with  the  article  of  food  until 
FDA  terminates  the  detention  order  or 
the  detention  period  expires,  whichever 
occurs  first,  unless  otherwise  permitted 
by  the  authorized  FDA  representative 
who  approves  the  limited  conditional 
release  of  the  detained  article  of  food 
under  this  section. 

(g)  The  transfer  of  an  article  of  food 
in  violation  of  a  detention  order  issued 
under  §  1.393  is  a  prohibited  act  under 
section  301  of  the  act. 

§  1 .382    What  labeling  or  marking 
requirements  apply  to  a  detained  article  of 
food? 

The  officer  or  qualified  employee  of 
FDA  issuing  a  detention  order  under 
§  1.393  may  label  or  mark  the  detained 
article  of  food  with  official  FDA  tags  or 
labels  that  include  the  following 
information: 

(a)  A  statement  that  the  article  of  food 
is  detained  by  FDA  in  accordance  with 
section  304(h)  of  the  act  (21  U.S.C. 
334(h)); 

(b)  A  statement  that  the  article  of  food 
must  not  be  consumed,  moved,  altered, 
or  tampered  with  in  any  manner  for  the 
period  shown,  without  the  written 
permission  of  an  authorized  FDA 
representative; 

(c)  A  statement  that  the  violation  of  a 
detention  order  or  the  remqval  or 
alteration  of  the  tag  or  label  is  a 
prol^jjiited  act,  punishable  by  fine  or 
imprisonment  or  both;  and 

(d)  The  detention  order  number,  the 
date  and  hour  of  the  detention  order,  the 
detention  period,  and  the  name  of  the 
officer  or  qualified  employee  of  FDA 
who  issued  the  detention  order. 

§  1 .383  What  expedited  procedures  apply 
when  FDA  initiates  a  seizure  action  against 
a  detained  perishable  food? 

If  FDA  initiates  a  seizure  action  under 
section  304(a)  of  the  act  against  a 
perishable  food  subject  to  a  detention 
order  under  this  subpart,  FDA  will  send 
the  seizure  recommendation  to  the 
Department  of  Justice  within  4  calendar 
days  after  the  detention  order  is  issued, 
unless  extenuating  circumstances  exist. 
If  the  fourth  calendar  day  is  not  a 
working  day,  FDA  will  advise  the 
Department  of  Justice  of  its  plans  to 
recommend  a  seizure  action  on  the  last 
working  day  before  the  fourth  calendar 
day  and  send  the  recommendation  as 
soon  as  practicable  on  the  first  working 
day  that  follows.  For  purposes  of  this 
section,  an  extenuating  circumstance 
includes,  but  is  not  limited  to,  instances 
when  the  results  of  confirmatory  testing 
or  other  evidentiary  development 
requires  more  than  4  calendar  days  to 
complete. 


§1.384    When  does  a  detention  order 
terminate? 

If  FDA  terminates  a  detention  order  or 
the  detention  period  expires,  an 
authorized  FDA  representative  will 
issue  a  detention  termination  notice 
releasing  the  article  of  food  to  any  ' 
person  who  received  the  detention  order 
or  that  person's  representative  and  will 
remove,  or  authorize  in  writing  the 
removal  of,  the  required  labels  or  tags. 
If  FDA  fails  to  issue  a  detention 
termination  notice  and  the  detention 
period  expires,  the  detention  is  deemed 
to  be  terminated. 

How  does  FDA  order  a  detention? 

§  1 .391    Who  approves  a  detention  order? 

An  authorized  FDA  representative, 
i.e.,  the  FDA  District  Director  in  whose 
district  the  article  of  food  involved  is 
located  or  an  FDA  official  senior  to  such 
director,  must  approve  a  detention 
order.  If  prior  written  approval  is  not 
feasible,  prior  oral  approval  must  be 
obtained  and  confirmed  in  writing  as 
soon  as  possible. 

§  1.392    Who  receives  a  copy  of  the 
detention  order? 

(a)  FDA  must  issue  the  detention 
order  to  the  owner,  operator,  or  agent  in 
charge  of  the  place  where  the  article  of 
food  is  located.  If  the  owner  of  the 
article  of  food  is  different  from  the 
owner,  operator,  or  agent  in  charge  of 
the  place  where  the  article  is  detained, 
FDA  must  provide  a  copy  of  the 
detention  order  to  the  owner  of  the 
article  of  food  if  the  owner's  identity 
can  be  determined  readily. 

(b)  If  FDA  issues  a  detention  order  for 
an  article  of  food  located  in  a  vehicle  or 
other  carrier  used  to  transport  the 
detained  article  of  food,  we  also  must 
provide  a  copy  of  the  detention  order  to 
the  shipper  of  record  and  the  owner  and 
operator  of  the  vehicle  or  other  carrier, 
if  their  identities  can  be  determined 
readily. 

§  1 .393    What  information  must  FDA 
include  in  ttie  detention  order? 

(a)  FDA  must  issue  the  detention 
order  in  writing,  in  the  form  of  a 
detention  notice,  signed  and  dated  by 
the  officer  or  qualified  employee  of  FDA 
who  has  credible  evidence  or 
information  indicating  that  such  article 
of  food  presents  a  threat  of  serious 
adverse  health  consequences  or  death  to 
humans  or  animals. 

(b)  The  detention  order  must  include 
the  following  information: 

(1)  The  detention  order  number; 

(2)  The  date  and  hour  of  the  detention 
order; 

(3)  Identification  of  the  detained 
article  of  food; 


(4)  The  period  of  the  detention; 

(5)  A  statament  that  the  article  of  food 
identffied  in  the  order  is  detained  for 
the  period  shown; 

(6)  A  brief,  general  statement  of  the 
reasons  for  the  detention; 

(7)  The  address  and  location  where 
the  article  of  food  is  to  be  detained  and 
the  appropriate  storage  conditions; 

(8)  Any  applicable  conditions  of 
transportation  of  the  detained  article  of 
food; 

(9)  A  statement  that  the  article  of  food 
is  not  to  be  consumed,  moved,  altered, 
or  tampered  with  in  any  manner  during 
the  detention  period,  unless  subject  to  a 
limited  conditional  release  under 
§1.381; 

(10)  The  text  of  section  304(h)  of  the 
act  and  §§  1.401  and  1.402; 

(11)  A  statement  that  any  informal 
hearing  on  an  appeal  of  a  detention 
order  must  be  conducted  as  a  regulatory 
hearing  under  part  16  of  this  chapter, 
with  certain  exceptions  described  in 
§1.403; 

(12)  The  mailing  address,  telephone 
number,  e-mail  address,  and  fax  number 
of  the  FDA  district  office  and  the  name 
of  the  FDA  District  Director  in  whose 
district  the  detained  article  of  food  is 
located;  and 

(13)  A  statement  indicating  the 
manner  in  which  approval  of  the 
detention  order  was  obtained,  i.e.,  orally 
or  in  writing. 

What  is  the  appeal  process  for  a 
detention  order?         \ 

§  1 .401    Who  is  entitled  to  appeal? 

Any  person  who  would  be  entitied  to 
be  a  claimant  for  the  article  of  food,  if 
seized  under  section  304(a)  of  the  act, 
may  appeal  a  detention  order  as 
specified  in  §  1.402.  Procedures  for 
establishing  entiUement  to  be  a  claimant 
for  purposes  of  section  304(a)  of  the  act 
are  governed  by  Supplemental  Rule  C  to 
the  "Federal  Rules  of  Civil  Procedure." 

§  1 .402    What  are  tt)e  requirements  for 
submitting  an  appeal? 

(a)  If  you  want  to  appeal  a  detention 
order,  you  must  submit  your  appeal  in 
writing  to  the  FDA  District  Director,  in 
whose  district  the  detained  article  of  . 
food  is  located,  at  the  mailing  address, 
e-mail  address,  or  fax  number  identified 
in  the  detention  order  according  to  the 
following  applicable  timeframes: 

(1)  Perishable  food:  If  the  detained 
article  is  a  perishable  food,  as  defined 
in  §  1.377,  you  must  file  an  appeal 
within  2  calendar  days  of  receipt  of  the 
detention  order. 

(2)  Nonperishable  food:  If  the 
detained  article  is  not  a  perishable  food, 
as  defined  in  §  1.377,  you  must  file  a 
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notice  of  an  intent  to  request  a  hearing 
within  4  calendar  days  of  receipt  of  the 
detention  order.  If  the  notice  of  intent  is 
not  filed  within  4  calendar  days,  you 
will  not  be  granted  a  hearing.  If  you 
have  not  filed  a  timely  notice  of  intent 
to  request  a  hearing,  you  may  file  an 
appeal  without  a  hearing  request. 
Whether  or  not  it  includes  a  request  for 
hearing,  youi  appeal  must  be  filed 
within  10  calendar  days  of  receipt  of  the 
detention  order. 

(b)  Your  request  for  appeal  must 
include  a  verified  statement  identifying 
your  ownership  or  proprietary  interest 
in  the  detained  article  of  food,  in 
accordance  with  Supplemental  Rule  C 
to  the  "Federal  Rules  of  Civil 
Procedure." 

(c)  The  process  for  the  appeal  of  a 
detention  order  under  this  section 
terminates  if  FDA  institutes  either  a 
seizure  action  under  section  304(a)  of 
the  act  or  an  injunction  under  Section 
302  of  the  act  regarding  the  article  of 
food  involved  in  the  detention  order. 

(d)  As  part  of  the  appeals  process,  you 
may  request  an  informal  hearing.  Your 
request  for  a  hearing  must  be  in  writing 
and  must  be  included  in  your  request 
for  an  appeal  specified  in  paragraph  (a) 
of  this  section.  If  you  request  an 
informal  hearing,  as  defined  in  section 
201  (x)  of  the  act.  and  FDA  grants  yoiu- 
request,  the  hearing  will  take  place 
according  to  the  following  applicable 
timeframes: 

(1)  Perishable  food:  If  the  detained 
article  is  a  perishable  food,  as  defined 
in  §  1.377,  the  hearing  will  be  held 
within  2  calendar  days  after  the  date  the 
appeal  is  filed. 

(2)  Nonperishable  food:  If  the 
detained  article  is  not  a  perishable  food, 
as  defined  in  §  1.377,  the  hearing  will  be 
held  within  3  calendar  days  after  the 
date  the  appeal  is  filed. 

§  1 .403    What  requirements  apply  to  an 
informal  hearing? 

If  FDA  grants  a  request  for  an  informal 
hearing  on  an  appeal  of  a  detention 
order,  FDA  must  conduct  the  hearing  in 
accordance  with  part  16  of  this  chapter, 
except  that: 

(a)  The  detention  order  under  §  1.393, 
rather  than  the  notice  imder  §  16.22(a] 
of  this  chapter,  provides  notice  of 
opportunity  for  a  hearing  imder  this 
section  and  is  part  of  the  administrative 
record  of  the  regulatory  hearing  \mder 

§  16.80(a)  of  this  chapter. 

(b)  A  request  for  a  hearing  under  this 
section  must  be  addressed  to  the  FDA 
District  Director  in  whose  district  the 
article  food  involved  is  located. 

(c)  The  provision  in  §  16.22(b)  of  this 
chapter,  providing  that  a  person  not  be 
given  less  than  3  working  days  after 


receipt  of  notice  to  request  a  hearing, 
does  not  apply  to  a  hearing  under  this 
subpart. 

(d)  The  provision  in  §  16.24(e)  of  this 
chapter,  stating  that  a  hearing  may  not 
be  required  to  be  held  at  a  time  less  than 
2  working  days  after  receipt  of  the 
request  for  a  hearing,  does  not  apply  to 
a  hearing  under  this  subpart. 

(e)  Section  1.406,  rather  than  §16.24(f) 
of  this  chapter,  describes  the  statement 
that  will  be  provided  to  an  appellant 
where  a  detention  order  is  based  on 
classified  information. 

(f)  Section  1.404,  rather  than 

§  16.42(a)  of  this  chapter,  describes  the 
FDA  employees,  e.g.,  regional  food  and 
drug  directors  or  other  officials  senior  to 
a  district  director,  who  preside  at 
hearings  imder  this  subpart. 

(g)  TTie  presiding  officer  may  require 
that  a  hearing  conducted  imder  this 
section  be  completed  within  1  day,  as 
appropriate. 

(h)  Provisions  of  part  16  of  this 
chapter  that  provide  for  the  presiding 
officer  to  issue  a  report  and 
recommended  decision  only  do  not 
apply.  The  presiding  officer  will  issue 
the  final  agency  decision. 

§1.404    Wtio  serves  as  the  presiding 
officer  at  an  Informal  hearing? 

The  presiding  officer  of  an  informal 
hearing  on  an  appeal  of  a  detention 
order,  who  also  must  decide  the  appeal, 
must  be  an  FDA  regional  food  and  drug 
director  or  another  FDA  official  senior 
to  an  FDA  district  director. 

§1.405    When  does  FDA  have  to  issue  a 
decision  on  an  appeal? 

(a)  The  presiding  officer  must  issue  a 
decision  confirming  or  revoking  the 
detention  within  5  calendar  days  after 
the  appeal  is  filed.  If  FDA  either  fails  to 
provide  you  with  an  opportunity  to 
request  an  informal  hearing,  or  fails  to 
confirm  or  terminate  the  detention  order 
within  the  5-day  period,  the  detention 
order  is  deemed  terminated. 

(b)  If  you  appeal  the  detention  order 
but  do  not  request  an  informal  hearing, 
the  presiding  officer  must  issue  a 
decision  on  the  appeal  confirming  or 
revoking  the  detention  within  5 
calendar  days  after  the  date  the  appeal 
is  filed.  If  the  presiding  officer  fsiils  to 
confirm  or  terminate  the  detention  order 
diuing  such  5-day  period,  the  detention 
order  is  deemed  terminated. 

(c)  If  you  appeal  the  detention  order 
and  request  an  informal  hearing  and 
your  hearing  request  is  denied,  the    • 
presiding  officer  must  issue  a  decision 
on  the  ap{>eal  confirming  or  revoking 
the  detention  within  5  calendar  days 
after  the  date  the  appeal  is  filed.  If  the 
presiding  officer  fails  to  confirm  or 


terminate  the  detention  order  during 
such  5-day  period,  the  detention  ordef 
is  deemed  terminated. 

(d)  If  the  presiding  officer  confirms  a 
detention  order,  the  article  of  food 
continues  to  be  detained  until  we 
terminate  the  detention  under  §  1.384  or 
the  detention  period  expires  under 

§  1.379,  whichever  occurs  first. 

(e)  If  the  presiding  officer  terminates 
a  detention  order,  or  the  detention 
period  expires,  FDA  must  terminate  the 
detention  order  as  specified  under 
§1.384. 

(f)  Confirmation  of  a  detention  order 
by  the  presiding  officer  is  considered  a 
final  agency  action  for  purposes  of  5 
U.S.C.  702. 

§1.406    How  Will  FDA  handle  dassifisd 
information  in  an  informal  hearing? 

Where  the  credible  evidence  or 
information  supporting  the  detention 
order  is  classified  under  the  applicable 
Executive  order  as  requiring  protection 
from  unauthorized  disclosure  in  the 
interest  of  national  security  ("classified 
information"),  FDA  will  not  provide 
you  with  this  information.  The 
presiding  officer  will  give  you  notice  of 
the  general  nature  of  the  information 
and  an  opportunity  to  offer  opposing 
evidence  or  information,  if  he  or  she 
may  do  so  consistently  with 
safeguarding  the  information  and  its 
source.  If  classified  information  was 
used  to  support  the  detention,  then  any 
confirmation  of  such  detention  will 
state  whether  it  is  based  in  whole  or  in 
part  on  that  classified  information. 

PART  16— REGULATORY  HEARING 
BEFORE  THE  FOOD  AND  DRUG 
ADMINISTRATION 

3.  The  authority  citation  for  21  CFR 
part  16  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1461;  21  U.S.C. 
.141-149,  321-394,  467f,  679.  821,  1034;  28 
U.S.C.  2112;  42  U.S.C.  201-262.  263b.  364. 

4.  Section  16.1  is  amended  in 
paragraph  (b)(1)  by  adding  a  new 
statutory  provision  in  numerical  order 
as  follows: 

§16.1    Scope. 


(b)  *  *  * 

(1)  *  *  * 
Section  304(h)  of  the  act  relating  to  the 
adminstrative  detention  of  food  for  human 
or  animal  consumption  (see  part  1,  subpart 
k,  of  this  chapter). 


Dated:  April  30,  2003. 
Mark  B.  McClellan, 
Commissioner  of  Food  and  Drugs. 

Dated:  May  5,  2003. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Sendees. 
[FR  Doc.  03-11459  Filed  5-5-03;  5:08  pm) 
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Memorandum  of  May  6,  2003 

Delegation  of  the  Functions  of  the  President  Under  the  Head- 
ing  ^Iraq  Relief  and  Reconstruction  Fund"  in  the  Emergency 
Wartime  Supplemental  Appropriations  Act,  2003 

Memorandum  for  the  Secretary  of  State[,l  the  Secretary  of  Defensef  and! 
the  Director  of  the  Office  of  Managment  and  Budget  ""^^^l'  ^^^l 

Sn  ^^d-Tii^'p'^'''^"''*  ^'J^'  *^"  ^""^^^8  "^^q  Relief  and  Reconstruc- 
^nn-^mt-    t  ^  Emergency  Wartime  Supplemental  Appropriations  Act 
2003  (Public  Law  108-11),  including  with  respect  to  apportiomnent.  reim- 

and  crediting  of  contributions,  are  assigned  to  the  Director  of  the  Office 
ofManagement  and  Budget  (OMB).  '-'"ii-e 

In  accordance  with  Presidential  direction  relating  to  Iraq  relief  and  recon- 
stoiction.  multiple  agencies  are  deployed  with  the  Office  of  Reconstruction 
and  Humanitarian  Assistance  (ORHA)  and  are  serving  as  implementing  pa^ 
fdpntiX  TT*""^  ^^^''*'  for  programs  and  projects.  These  agencies  will 
nK>rn^ii  u^  requirements  for  such  programs  and  projects  through  ORHA 
OMB  will  work  with  ORHA  to  transfer  funds  to  the  appropriate  implemeXg 
agency^  The  Director  of  OMB  shall  coordinate  with  the  Secretary  of  De?ense 
ktPrl'n  h''T^S"°'J°  apportioning  funds.  With  respect  to  programs  admin- 
istered by  the  Department  of  State  or  the  United  States  Agency  for  hiter- 

rPtlr^f  ST^^P^?'  ^^  °^'^"*°^  °^  °M^  «^^1  coordinate  Jh  the  Sec- 
retary ot  State  or  his  designee  prior  to  apportioning  funds. 

d!iLt°pHTn°\°/  ?l°f/^  °^  Management  and  Budget  is  authorized  and 
directed  to  publish  this  Memorandum  in  the  Federal  Raster. 


U^ 


THE  WHITE  HOUSE, 
Washington,  May  6,  2003. 
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Proclamatioii  7674  of  May  7,  i2003 
Mother's  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  Mother's  Day,  we  honor  the  dedicated  and  caring  women  who  are 
devoted  to  thmr  families  and  committed  to  improving  the  world  their  children 
will  inherit.  Our  first  President,  George  Washington,  said  that  his  mother 
was  "the  most  beautiful  woman  I  ever  saw.  All  I  am  I  owe  to  my  mother." 
America  owes  much  of  its  goodness  and  strength  to  mothers,  including 
adoptive  mothers,  stepmothers,  and  foster  mothers. 

Mother's  Day  began  as  a  day  of  love  and  friendship,  designed  to  help 
JieaL  families  divided  across  battle  lines  during  the  Civil  War.  h>  1914, 
/  President  Woodrow  Wilson  signed  a  resolution  officially  establishing  Moth- 
er's Day  to  honor  the  role  of  women  in  the  family.  On  Mother's  Day, 
2003,  we  carry  on  the  tradition  by  recognizing  our  mothers  for  their  strength 
-«nd  compassion.  We  also  recognize  them  for  showing  unconditional  love 
and  teaching  positive  values. 

Mothers  nurture  a  child's  physical  and  emotional  grovkrth,  nurse  illness, 
ease  failure,  and  cheer  success.  They  instill  important  values  in  children 
and  help  provide  the  tools  they  need  to  make  the  right  choices  and  grow 
up  to  be  responsible,  compassionate,  and  successful  members  of  society. 

As  we  honor  our  mothers  on  this  special  day,  we  celebrate  their  contributions 
to  the  character  of  oiu-  next  generation  of  leaders.  And  we  remember  the 
lessons  our  mothers  have  taught  us:  That  it  is  better' to  give  than  to  receive, 
that  we  must  love  our  neighbors  as  ourselves,  and  that  service  to  others 
brings  joy. 

The  Congress,  by  a  joint  resolution  approved  May  8,  1914,  as  amended 
(38  Stat.  770),  has  designated  the  second  Simday  in  May  each  year  as 
"Mother's  Day"  and  has  requested  the  President  to  call  for  its  appropriate 
observance.  It  is  my  honor  and  privilege  to  do  so  again. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  11,  2003,  as  Mother's  Day.  I  encourage 
all  Americans  to  express  their  love,  respect,  and  appreciation  to  mothers 
everywhere  for  their  contributions  to  their  children,  families,  communities, 
and  our  Nation.  I  also  call  upon  citizens  to  observe  this  day  with  appropriarte 
programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May.  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 


(FR  Doc.  03-11843 
Filed  5-8-03;  10:40  am] 
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Proposed  Rules: 

20 23618 

490 23620 


12  CFR 

21 > 25090 

208 25090 

211 25090 

326 25090 

563 25090 

740 23381 

748 25090 

Proposed  Rules: 

613 23425,23426 

14  CFR 

25 24336,24338 

39 23183,  23186,  23190, 

2M84,  23387,  23575,  23886. 
24614,  24861 

71 23577,  23579.  23580, 

23581,  23682,  24340,  24341, 

24342,  24864,  24866,  24868, 

24869,  24870,  24871,  24872, 

24874 

77 23583 

97 23888,23889 

382 24874 

Proposed  Rules: 

3 23808 

39 23231,  23235,  23427, 

23620,24383 

71 23622,  23624,  23625, 

23626 

119 24810 

121 24810 

135 24810 

145 24810 

255 24896 

330 23627 

399.... 24896 

15  CFR 

0 24878 

270 ;...24343 

902 24615 

16  CFR 

305 

Proposed  Rules: 
309 


.23584 
.24669 


17  CFR 

42 25149 

232 24345 

270 ...25131 

18  CFR 

Proposed  Rules: 

35 24679 


.24052 


19  CFR 

178 

20  CFR 

Proposed  Rules: 

404 23192,24896 
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416 23192.24896 

21  CFR 

Ch.  1 24879 

310 24347 

358 24347 

1300 23196 

1310 .23196 

Propo— dRul— : 

1 23630,  25242.  25188 

11 25188 

16 25242 

101 23930 

1310 1 24689 

22  CFR 

42 24638 

121 25088 

228 23891 

23  CFR 

140 24639 

646 24639 

661 24642 

PropoMd  Rules: 

630 23239,  24384 

24  CFR 

203 23370 

25  CFR 

Proposad  Rules: 

170 23631 

26CFR 

1 23586,  24349,  24351, 

24644,  24880 

301 24644 

602 24644 

Proposed  Rules: 

1 23632,  23931,  24404, 

24405,  24406,  24898,  24903 

54 24406 

602 24406 

27  CFR 

riopoiert  Rules: 

4 24903 

5 24903 

7 24903 


13 24903 

29  CFR 

Proposed  Rules: 

1480 23634 

1910 .23528 

30  CFR 

36 23892 

917 24644 

948 24355 

950 24647 

31  CFR 

103 25090.  25149,  25113, 

25163 

315 24794 

351 24794 

353.. 24794 

359 24794 

360 24794 

363 24794 

Propoeed  Rules: 

103 23640,  23646,  23653, 

25163 

32  CFR 

311 .24880 

806B 24881 

rfoposod  Rules: 

701 24904 

33  CFR 

117 23390.  23590,  24882, 

24883 

165 23390,  23393,  23399, 

23591,  23594.  23595,  23893, 

23894,  23896,  24359,  24361. 

24883 

Proposed  Rules: 

165 23935.  24406.  24408 

36  CFR 

Proposed  Rules: 

1280 23430 

37  CFR 

Prop(M0d  Rutosz 

262 23241 


38  CFR 

Proposed  Rules: 

39 23249 

39  CFR 

Proposed  Rules: 

111 23937 

40  CFR 

52 23206.  23207.  23404. 

23597,  23604,  24363,  24365, 
24368,24885 

62 23209 

63 23898.  24562,  24653 

80 24300 

81 24368 

180 .24370 

271 23407.  23607 

300 23211 

312 24888 

rioposed  RuIeK 

Ch.  1 24410 

52 23270,  23430,  23661, 

23662.  24416.  24417 

60 24692 

62 23272 

80 24311 

146 23666,  23673 

300 23939 

44  CFR 

64 23408 

67 23898 

Propoftwi  RuIm. 

67 23941 

45  CFR 

32 24052 

148 23410 

1309 23212 

46  CFR 

Proposed  Rulee: 

540 23947 

47  CFR 

1 23417 

73 23613.  23900.  23901 

ProposMi  RuMSi 

1 23431 


15 „....23677 

73 24417 

48  CFR 

51 1 24372 

516 24372 

532 24372 

538 24372 

546 24372 

552 24372 

1802 23423 

1806 23423 

1815 23423 

1816 23423 

1843 23423 

1845 23424 

49  CFR 

107 23832.  24653 

171 23832,  24653 

173 24653 

176 23832 

177 23832.  24653 

180 24653 

209 24891 

383 23844 

384 - 23844 

571 23614.  24664 

1570 23852 

1572 23852 

Proposed  Rules: 

193 23272 

572 24417 

1137 : 23947 

50  CFR 

216 24905 

300 23224.  23901 

600 23901 

648 -. 24914 

660 23901.  23913,  23924 

679 23925.  24615,  24667, 

'24668 

Prapoesd  Rules: 

18 24700 

20 .24324 

216 24905 

622 23686 

648 23275.  23948.  23949, 

24914 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarice. 

RULES  GOING  INTO 
EFFECT  MAY  9,  2003 

AGRICULTURE 
DEPARTMEHT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 

Califomia;  published  4-9-03 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Loan  and  purchase  programs: 

Agricultural  Management 

As8istarx»  Program; 

put>lished  4-9-03 

COMMERCE  DEPARTMENT 

Employee  responsibilities  and 

conduct: 

Otisolete  regulations 
removed;  published  5-9-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Indiana;  published  4-9-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  apd  Drug 

Organization,  furx^ions,  and 
authority  delegations: 
Doclcets  Management 

Branch;  address  change; 

published  5-9-03 

HOMELAND  SECURrTY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Chesapeake  Bay,  Norfolk. 
VA;  safety  zone; 
published  5-6-03 
Colorado  River,  AZ  and  NV; 
safety  zone;  published  5- 
6-03 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critk»l  habitat 
designations — 
Kauai  cave  wolf  spider 
and  amphipod; 
pukrfished  4-9-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  safety  enforcement 
procedures: 


Small  entities  sut)ject  to 
railroad  safety  laws;  policy 
statement;  published  5-9- 
03 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practk»  and  procedure: 
Rate  challer)ges;  expedited 
resolution  under  stand- 
akx)e  cost  mettxxtokjgy; 
published  4-9-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Bluebeny  promotkxi,  research, 
and  information  order: 
U.S.  Highbush  Blueberry 

Council;  name  change 

and  membership  increase; 

comments  due  by  5-12- 

03;  published  3-12-03  [PR 

03-05844] 
Hazelnuts  grown  in — 
Oregon  and  Washington; 

comments  due  by  5-12- 

03;  published  3-12-03  [PR 

03-05843] 
Onk>ns  grown  in — 
Tex£is;  comments  due  by  5- 

12-03;  published  3-11-03 

[PR  03-05540] 
Pork  pronation,  research,  and 
consurT>er  informatk>n  order; 
comments  due  by  5-12-03; 
published  3-13-03  [PR  03- 
06163] 
Spearmint  oil  produced  in  Par 
West;  comments  due  by  5- 
12-03;  published  4-22-03 
[PR  03-09844] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importatkm  of 
animals  and  animal 
products: 

Classical  swine  fever; 
disease  status  change — 
East  Anglia;  comments 
due  by  5-12-03; 
published  3-13-03  [PR 
03-06059] 
Noxkxis  weeds: 
Kikuyu  grass  cultivars; 
comments  due  by  5-16- 
03;  published  5-2-03  [PR 
03-10875] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
.    Indian  Tribal  Land 
AcquisitkKi  Program; 


reviskm;  comments  due 
by  5-13-03;  published  3- 
14-03  [PR  03-06162] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Pishery  conservatk>n  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economk: 

Zone — 

Crab  species  license 
limitation;  comments 
due  by  5-14-03; 
published  4-29-03  [PR 
03-10556] 

Rock  sole  and  yellowfin 
sole;  comments  due  by 
5-12-03;  published  3-28- 
03  [PR  03-07516] 

Rock  sole  and  ye<k>wfin 
sole;  comments  due  by 
5-12-03;  published  4-18- 
03  [PR  03-09618] 

ENERGY  DEPARTMENT 
Federai  Energy  Regulatory 
Commission 

Practice  and  procedure: 
CritKal  Energy  Infrastructure 
Informatkxi;  comments 
due  by  5-16-03;  published 
4-16-03  [PR  03-09267] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  |X>llutants,  hazardous; 
national  emission  starxlards: 
Prinury  {Uuminum  reductkxi 
plants;  comments  due  by 
5-16-03;  published  3-17- 
03  [PR  03-06303] 
Air  pollution  control: 
State  operating  permits 
programs — 
District  of  Columbia; 
comments  due  by  5-16- 
03;  published  4-16-03 
[PR  03-09343] 
District  of  Columbia; 
comments  due  by  5-16- 
03;  published  4-16-03 
[PR  03-09344] 

Air  pollution  conJrol;  new 
motor  vehk:les  and  engines: 
Nonroad  diesel  engines; 

nonroad  engine  definition; 

comments  due  by  5-12- 

03;  published  4-11-03  [PR 

03-08956] 
Air  pollutk>n;  standards  of 
performance  for  new 
statk>nary  sources: 
Gas  turt)ines;  comments 

due  by  5-14-03;  published 

4-14-03  [PR  03-08151] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Pkxkla;  comments  due  by 

5-14-03;  published  4-14- 

03  [PR  03-08954] 


West  Virginia;  comments 
due  by  5-12-03;  published 
4-11-03  [PR  03-08829] 
Air  quality  implementatk>n 

plans: 

PreparatkKi,  adoption,  and 
sut>mittal — 
Air  Quality  Models  * 
Guideline;  comments 
due  by  5-15-03; 
published  4-15-03  [PR 
03-08542] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  varrous 
States: 

Califomia;  comments  due  by 
5-16-03;  published  4-16- 
03  [PR  03-09042] 

l^iew  York;  comments  due 
by  5-12-03;  put>lished  4- 
10-03  [PR  03-08826] 

Wisconsin;  comments  due 
by  5-12-03;  published  4- 
10-03  [PR  03-08535] 
Hazardous  waste  program 

authorizatkxis: 

Nebraska;  comments  due  by 
5-12-03;  published  4-10- 

'  03  [PR  03-08835] 

Tennessee;  comments  due 
by  5-12-03;  published  4- 
11-03  [PR  03-08664] 

Texas;  comments  due  by  5- 
15-03;  published  4-15-03 
[PR  03-09043] 

Utah;  comments  due  by  5- 

'  12-03;  published  4-10-03 
[PR  03-08833] 
Solkl  wastes: 

Project  XL  (excellence  and 
Leadership)  program;  site- 
specjfk;  projects — 
IBM  semkx>nductor 
manufacturing  facilily, ' 
Hopewell  Junction,  NY; 
comments  due  by  5-14- 
03;  published  4-14-03 
[PR  03-09047] 

Water  pollutk)n;  effluent 
guklelines  for  point  source 
categories: 

Pharmaceutrcal 
manufacturing;  comments 
due  by  5-12-03;  published 
3-13-03  [PR  03-05715] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 
Interstate  pay-per-call  artd  . 
■otfier  informatkxi  servk»s; 
toH-free  numbers  caller 
charges,  etc.;  comments 
due  by  5-12-03;  published 
3-27-03  [PR  03-07319] 

Radk)  frequency  devk^es: 
Unlk:ensed  devrces 
operating  in  additional 
frisquency  bands; 
feasit)ility;  comments  due 


IV 
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by  5-16-03;  published  4- 
21-03  (FR  03-09688) 
Radio  stations;  table  of 

assignments: 

Alabama  and  Georgia; 
comments  due  by  5-12- 
03;  published  4-10-03  [FR 
03-08754] 

California;  comments  due  by 
5-12-03;  published  4-10- 
03  [FR  03-08753] 

Oregon;  comments  due  by 
5-12-03;  published  4-8-03 
[FR  03-08407] 
Television  broadcasting: 

Rural  Translator  Service; 
National  Translation 
Association's  rulemaking 
petition;  comments  due  by 
5-16-03;  published  3-17- 
03  [FR  03-06274] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

North  American  Free  Trade 
Agreement  (NAFTA): 
Disassembly  operations; 
tariff  treatment;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-06051]  - 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 
Adjustat)le  rate 
mortgages;  eligibility; 
comments  due  by  5-12- 
03;  published  3-11-03 
[FR  03-05890] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

SpGCIGS. 

Critical  habitat 

designations — 

Bull  trout;  Klamath  River 
and  CdumtMa  River 
distinct  population 
segments;  comments 
due  by  5-12-03; 
published  2-11-03  [FR 
03-03369] 

^  by  5-13- 

•  -14-(» 


establishment,  etc.; 
comments  due  by  5-15- 
03;  published  5-6-03  [FR 
03-11155] 
Migratory  t>ird  permits: 
Double-crested  cormorant 
management;  comments 
due  by  5-16-03;  put)lished 
3-17-03  [FR  03-06174] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Texas;  comments  due  by  5- 
12-03;  published  4-10-03 
[FR  03-08807] 
West  Virginia;  comments 
due  by  5-14-03;  published 
4-14-03  [FR  03-09033] 

ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  ttte 
Arts  and  ttw  Humanities 

Supplemental  standards  of 
etfiical  conduct  for  Institute 
of  Museum  and  Library 
Sciences  employees; 
comnf>ents  due  by  5-14-03; 
published  4-14-03  [FR  03- 
08989] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Sart>anes-Oxley  Act  of 
2002;  implementation — 
Exchange  Act  reports; 
disclosure  certification; 
comments  due  by  5-15- 
03;  published  3-31-03 
[FR  03-07310] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft  products  and  parts; 
certification  procedures: 
Production  Approval 
Holder's  quality  system; 
products  and/or  parts  that 
have  left  system, 
performing  work  on;  polk:y 
statement;  comments  due 
by  5-12-03;  published  3- 
12-03  [FR  03-05926] 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  5-12-03;  published  4- 
11-03  [FR  03-08891] 


Airtxis;  comments  due  by  5- 
12-03;  published  4-11-03 
[FR  03-08893] 

BAE  Systems  (Operatk^ns) 
Ltd.;  comments  due  by  5- 
15-03;  published  4-15-03 
[FR  03-09137] 

Boeing;  comments  due  by 
5-12-03;  published  4-15- 
03  [FR  03-09138] 

Eurocopter  France; 
comments  due  by  5-13- 
03;  published  3-14-03  [FR 
03-06137] 

Lockheed  Martin;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05582] 

Pilatus;  comments  due  by 
5-12-03;  published  4-4-03 
[FR  03-08199] 

Rayttieon;  comments  due  by 
5-17-03;  published  4-3-03 
[FR  03-08066] 

Rolls-Royce  Deutschland 
Ltd.  &  Co.  KG;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05583] 

Rolls-Royce  pte;  comments 
due  by  5-12-03;  published 
3-11-03  [FR  03-05691] 

Titeflex  Corp.;  comments 
due  by  5-12-03;  published 
3-13-03  [FR  03-06043] 
Class  E  airspace;  comments 

due  by  5-15-03;  published 

4-4-03  [FR  03-08142] 
Class  E2  airspace;  comments 

due  by  5-15-03;  publisfied 

4-15-03  [FR  03-09081] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 
Iranian  transactkms  and  Iraqi 

sanctkxis  regulations: 

Humanitarian  activities  t)y- 
nongovemmental 
organizatkxis; 
au4K>rizatk)n;  comments 
due  by  5-12-03;  published 
3-12-03  [FR  03-05952] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Electronk;  signatures; 

electrons  submissk>n  of 

forms;  comments  due  by  5- 

12-03;  published  4-11-03 

[FR  03-08816] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cunrent 


session  of  Congress  whrch 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkin 
with  "PLUS"  (Pubfic  Laws 
Update  Servk»)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpM 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (iridivkiual 
pamphlet)  form  from  ttw 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk».  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wHI  also  be  made 
availat>le  on  tfie  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.htmi  Some  laws  may 
not  yet  be  available. 

H.R.  1770/P,L.  108-20 

SmaHpox  Emergency 
Personnel  Protection  Act  of 
2003  (Apr.  30,  2003;  117  Stat. 
638) 

S.  151/P.L.  106-21 

Prosecutorial  Remedies  and 
Otfier  Tools  to  end  tfie 
Exploitatkm  of  Children  Today 
Act  of  2003  (Apr.  30,  2003; 
117  Stat.  650) 

Last  List  April  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifKation  servk»  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
listsen/.gsa.gov/arctrives/ 
putilaws-l.html 

Note:  This  servk:e  is  strictly 
for  E-mail  notifk^ation  of  new 
laws.  Tfie  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV03-989-3  RR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Reduction  in  Production 
Cap  for  2003  Diversion  Program 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  reducing  the  production  cap 
for  the  2003  diversion  program  (RDP) 
for  Natural  (sun-dried)  Seedless  (NS) 
raisins  from  2.75  to  2.0  tons  per  acre. 
The  cap  is  specified  under  the  Federal 
marketing  order  for  California  raisins 
(order).  The  order  regulates  the  handling 
of  raisins  produced  from  grapes  grown 
in  California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC). 

EFFECTIVE  DATE:  June  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Ctffice,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 


Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coml.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opporttmity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  final  rule  reduces  the  production 
cap  for  the  2003  RDP  for  NS  raisins  from 
2.75  to  2.0  tons  per  acre.  The  cap  is 
specified  in  the  order.  Under  a  RDP, 
producers  receive  certificates  from  the 
RAC  for  curtailing  their  production  to 
reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to  ' 
handlers  who,  in  turn,  redeem  the 
certificates  with  the  RAC  for  raisins 
from  the  prior  year's  reserve  pool.  The 
production  cap  limits  the  yield  per  acre 
that  a  producer  can  claim  in  a  RDP. 


Reducing  the  cap  for  the  2003  RDP  is 
expected  to  bring  the  hgaie  in  line  with 
anticipated  2003  crop  yields.  This 
action  was  recommended  by  the  ELAC  at 
a  meeting  on  January  29,  2003. 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volimie 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(fi^  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  accoimt 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
fit)m  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  bringing  supplies  into  closer 
balance  with  market  needs.  Authority 
for  the  program  is  provided  in  §  989.56 
of  the  order,  and  additional  procedures 
are  specified  in  §  989.156  of  the  order's 
administrative  rules  and  regulations. 

Pursuant  to  these  sections,  the  RAC 
must  meet  each  crop  year  to  review 
raisin  data,  including  information  on 
production,  supplies,  market  demand, 
and  inventories.  If  the  RAC  determines 
that  the  available  supply  of  raisins, 
including  those  in  the  reserve  pool, 
exceeds  projected  market  needs,  it  can 
decide  to  implement  a  diversion 
program,  and  announce  the  amount  of 
tonnage  eligible  for  diversion  diuing  the 
subsequent  crop  year.  Producers  who 
wish  to  participate  in  the  RDP  must 
submit  an  application  to  the  RAC. 
Approved  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  RAC. 
Such  producers  receive  a  certificate 
from  the  RAC  that  represents  the 
quantity  of  raisins  diverted.  Producers 
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sell  these  certificates  to  handlers  who 
pay  producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC  and  paying  an  amount  equal  to 
the  established  harvest  cost  plus 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  prior  year's  reserve  pool  in  an 
amount  equal  to  the  tonnage 
represented  on  the  diversion  certificate. 
The  new  crop  year's  volvune  regulation 
percentages  are  applied  to  the  diversion 
tonnage  acquired  by  the  handler  (as  if     '. 
the  handler  had  bought  raisins  directly 
from  a  producer). 

Production  Cap 

Section  989.56(a)  of  the  order 
specifies  a  production  cap  of  2.75  tons 
per  acre  for  any  production  unit  of  a 
producer  approved  for  participation  in  a 
RDP.  The  RAC  may  recommend,  subject 
to  approval  by  USD  A,  reducing  the  2.75 
ton  per  acre  production  cap.  The 
production  cap  limits  the  yield  that  a 
producer  can  claim.  Producers  who 
historically  produce  yields  above  the 
production  cap  can  choose  to  produce  a 
crop  rather  than  participate  in  the 
diversion  program.  No  producer  is 
required  to  participate  in  a  RDP. 

Pursuant  to  §  989.156,  producers  who 
wish  to  participate  in  a  program  must 
submit  an  application  to  the  RAC. 
Producers  must  specify,  among  other 
things,  the  raisin  production  and  the 
acreage  covered  by  the  application.  RAC 
staff  verifies  producers'  production 
claims  using  handler  acquisition  reports 
and  other  available  information. 
However,  a  producer  could 
misrepresent  production  by  claiming 
that  some  raisins  produced  on  one 
ranch  were  produced  on  another,  and 
use  an  inflated  yield  on  the  RDP 
application.  Thus,  the  production  cap 
limits  the  amoiut  of  raisins  for  which 
a  producer  participating  in  a  RDP  may 
be  credited,  and  protects  the  program 
from  overstated  yields. 

RAC  Reconimendation 

The  RAC  met  on  January  29,  2003, 
and  recommended  allocating  35,000 
tons  of  2002  NS  reserve  raisins  to  a  2003 
RDP.  The  program  will  be  limited  to 
vine  removal  for  complete  production 
units,  with  a  5-year  moratorium  on 
replanting  raisin-variety  grapes. 
Damages  of  $700  per  ton  of  creditable 
fiiiit  weight  fepresented  on  the  RDP 
certificate  will  be  imposed  on  producers 
who  replant  prior  to  July  31,  2008. 
Harvest  costs  were  established  at  $340 


per  ton.  The  RAC  also  recommended 
reducing  the  production  cap  from  2.75 
to  2.0  tons  per  acre.  With  this  year's 
large  crop  of  about  373,000  tons,  the 
RAC  believes  that  the  grape  vines  will 
produce  a  smaller  crop  next  year.  Thus, 
the  RAC  recommended  reducing  the  cap 
horn  2.75  to  2.0  tons  per  acre  to  reflect 
anticipated  2003  crop  yields. 

The  RAC's  RDP  recommendation 
passed  with  24  members  in  favor  and  21 
opposed.  Those  opposed  expressed 
concern  with  the  RDP  as  a  whole,  not 
the  production  cap.  They  believe  that 
many  producers  have  akeady  pulled  out 
their  vines,  and  that  attrition  should 
occiu'  natiually  in  the  industry.  Concern 
also  was  expressed  that  the  tonnage 
allocated  to  the  diversion  program 
would  be  added  to  next  year's  crop 
estimate,  thereby  reducing  next  year's 
bee  tonnage  percentage  and  producer 
retiims.  Those  in  favor  of  the  program 
contend  that,  with  a  2002  NS  crop 
estimated  at  about  373,000  tons 
(deliveries  through  the  week  ending 
March  29,  2003,  are  at  387,780  tons), 
and  a  computed  trade  demand 
(comparable  to  market  needs)  of  196,185 
tons,  there  would  be  176,815  tons  of 
reserve  raisins.  A  diversion  program  is 
one  avenue  authorized  under  the  order 
to  utilize  these  reserve  raisins. 

On  February  7,  2003,  USDA  approved 
the  requirements  of  the  RDP 
recommended  by  the  RAC,  with  the 
exception  of  the  production  cap,  which 
required  informal  rulemaking.  This  rule 
continues  in  effect  an  interim  final  rule 
implementing  the  RAC's 
recommendation  to  reduce  the  2003 
RDP  production  cap  from  2.75  to  2.0 
tons  per  acre.  Paragraph  (t)  in  §  989.156 
of  the  order's  rules  and  regulations  was 
revised  accordingly. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  tbe  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  imder  the  order  and 


approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultiu^ 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  dT  less  that 
$5,000,000,  and  small  agricultiual 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  continues  to  revise 
§  989.156(t)  of  the  order's  rules  and 
regulations  regarding  the  RDP. 
Authority  for  this  action  is  provided  in 
§  989.56(a)  of  the  order.  Under  a  RDP, 
producers  receive  certificates  from  the 
RAC  for  curtailing  their  production  to 
reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who,  in  tiun,  redeem  the 
certificates  with  the  RAC  for  raisins 
from  the  prior  year's  reserve  pool.  The 
order  specifies  a  production  cap 
limiting  the  yield  per  acre  that  a 
producer  can  claim  in  a  RDP. 

This  rule  continues  to  reduce  the  cap 
from  2.75  to  2.0  tons  per  acre  to  reflect 
next  year's  estimated  yield.  Regarding 
the  impact  of  this  action  on  affected 
entities,  producers  who  participate  in 
the  2003  RDP  will  nonetheless  have  the 
opportunity  to  earn  income  for  not 
harvesting  a  2003-04  crop.  Producers 
who  sell  the  certificates  to  handlers  next 
fall  will  be  peiid  for  the  free  toimage 
applicable  to  the  diversion  certificate 
minus  the  harvest  cost  for  the  diverted 
tonnage.  Applicable  harvest  costs  for  the 
2003  RDP  were  established  by  the  RAC 
at  $340  per  ton. 

Reducing  the  production  cap  will 
have  little  impact  on  raisin  handlers. 
Handlers  will  pay  producers  for  the  free 
tonnage  applicable  to  the  diversion 
certificate  minus  the  $340  per  ton 
harvest  cost.  Handlers  will  redeem  the 
certificates  for  2002-03  crop  NS  reserve 
raisins  and  pay  the  RAC  the  $340  per 
ton  harvest  cost  plus  payment  for 
receiving,  storing,  fumigating,  handling 
(currently  totaling  $46  per  ton),  and 
inspecting  (currenUy  $9.00  per  ton)  the 
toimage  represented  on  the  certificate. 
Reducing  the  production  cap  will  have 
little  impact  on  handler  payments  for 
reserve  raisins  under  the  2003  RDP. 

Alternatives  to  the  recommended 
action  included  leaving  the  production 
cap  at  2.75  tons  per  acre  or  reducing  it 
to  another  figure  besides  2.0  tons  per 
acre.  However,  the  majority  of  RAC 
members  believe  that  a  cap  of  2.0  tons 
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per  acre  will  more  accurately  reflect 
anticipated  2003  crop  yields. 

This  rule  imposes  no  additional 
reportii^  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  application)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  No.  0581- 
0178.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Fxulher,  the  RAC's  meeting  on 
January  29,  2003,  and  the  RAC's 
Administrative  Issues  Subcommittee 
meeting  on  January  24,  2003,  when  this 
action  was  deliberated  were  both  public 
meetings  widely  publicized  throughout 
the  raisin  industry.  All  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  the 
industry's  deliberations. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  19,  2003  (68  FR 
13219).  Copies  of  the  rule  were  mailed 
by  RAC  staff  to  all  RAC  members  and 
alternates,  the  Raisin  Bargaining 
Association,  handlers  and  dehydrators. 
In  addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  for  a  15-day  comment  period 
that  ended  on  April  3,  2003.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  foimd  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (68  FR  13219,  March  19,  2003) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 


PART  98»-RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  68  FR  13219  on  March  19, 
2003,  is  adopted  as  a  final  rule  without 
change. 

Dated:  May  6.  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-11704  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40  and  150 
RIN315&-AH10 

Source  Material  Reporting  Under 
International  Agreements; 
Confirmation  of  Effective  Date 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  October  1,  2003,  for  the 
direct  final  rule  that  appeared  in  the 
Federal  Register  of  March  5,  2003  (68 
FR  10362).  This  direct  final  rule 
amended  the  NRC's  regulations  on 
reporting  soiu-ce  material  with  foreign 
obligations.  This  document  confirms  the 
effective  date. 

DATES:  The  effective  date  of  October  1, 
2003,  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Dociunents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
"Public  Document  Room,  Room  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  Web  site  [http:// 
ruIeforum.llnl.gov).  For  information 
about  the  interactive  rulemaking  Web- 
site, contact  Ms.  Carol  Gallagher  (301) 
415-5905;  e-mail:  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555;  telephone  (301)  415-8126;  (e- 
mail:  mlhl@nrc.gov). 

SUPPLEMENTARY  INFORMATION:  On  March 
5,  2003  (68  FR  10362),  the  NRC 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 


regulations  in  10  CFR  parts  40  and  150 
to  require  licensees  to  report  their 
holdings  of  source  material  with  foreign 
obligations  to  the  agency.  In  the  direct 
final  rule,  NRC  stated  that  if  no 
significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NRC  did  not  receive  any  comments 
that  warranted  withdrawal  of  the  direct 
final  rule.  Therefore,  this  rule  will 
become  effective  as  scheduled. 

Dated  at  Rockville.  Marvland,  this  6th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Conunission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch.  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  03-11699  Filed  5-9-03;  8:45  am] 
BILLING  COOE  7590-01-i> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFft  Part  241 

[Release  No.  34-47806] 

Electronic  Storage  of  Brolter-Dealer 
Records 

AGENCY:  The  Seciuities  and  Exchange 

Commission. 

ACTION:  Interpretation. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  publishing  its  views  on 
the  operation  of  its  rule  permitting 
broker-dealers  to  store  required  records 
in  electronic  form.  Under  the  rule, 
electronic  records  must  be  preserved 
exclusively  in  a  non-revmteable  and 
non-erasable  format.  This  interpretation 
clarifies  that  broker-dealers  may  employ 
a  storage  system  that  prevents  alteration 
or  erasure  of  the  records  for  their 
required  retention  period. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION:  Michael  A. 
Macchiaroli,  Associate  Director,  202/ 
942-0131;  Thomas  K.  McGowan, 
Assistant  Director,  202/942-4886;  or 
Randall  W.  Roy,  Special  Coimsel,  202/ 
942-0798.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  publishing  guidance 
with  respect  to  paragraph  (f)(2)(ii)(A)  of 
Rule  17a-4,  which  requires  broker- 
dealers  maintaining  records 
electronically  to  use  a  digital  storage 
mediiun  or  system  that  "[p]reserve[sl 
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the  records  exclusively  in  a  non- 
rewriteable,  non-erasable  format."  * 

I.  Introduction 

Broker-dealers  are  allowed  to  preserve 
records  on  "electronic  storage  media."  ^ 
Rule  17a— 4  defines  that  term  as  "any 
digital  storage  medium  or  system."  ^ 
Paragraph  {f)(2)(ii)(A)  of  Rule  17a-4 
requires  that  the  electronic  storage 
media  preserve  the  records  exclusively 
in  a  non-rewriteable  and  non-erasable 
format.*  The  staff  has  received  oral 
requests  from  broker-dealers  for 
gmdance  on  whether  this  requirement 
limits  them  to  using  optical  platters, 
CD-ROMs.  DVDs  or  similar  physical 
mediums  to  achieve  this  result. 

n.  Background 

Section  17(a)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
authorizes  the  Commission  to  issue 
rules  requiring  broker-dealers  to  make 
and  keep  for  prescribed  periods,  and 
fumi&h  copies  thereof,  such  records  as 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Exchange  Act.s 
Piirsuant  to  this  authority,  the 
Commission  adopted  Rules  17a-3  and 
17a-4.  Rule  17a-3  requires  broker- 
dealers  to  make  certain  records, 
including  trade  blotters,  asset  and 
liability  ledgers,  income  ledgers, 
customer  account  ledgers,  secimties 
records,  order  tickets,  trade 
confirmations,  trial  balances,  and 
various  employment  related 
documents.^  Rule  17a— 4  specifies  the 
maimer  in  which  the  records  created  in 
accordance  with  Rule  17a-3,  and  certain 
other  records  produced  by  broker- 
dealers,  must  be  maintained.^  It  also 
specifies  the  required  retention  periods 
for  these  records. ^  For  exeunple,  many  of 
the  records,  including  communications 
that  relate  to  the  broker-dealer's 
business  as  such,  must  be  retained  for 
three  years;  certain  other  records  must 
be  retained  for  longer  periods.^ 


>  17  CFR  240.17a-4(f)(2)(li)(A). 

2  17CFR240.17a-*(f). 

317  CFR  240.17a-4(f)(l)(ii). 

*  Under  the  rule,  the  electronic  storage  media  also 
must  verify  automatically  the  quality  and  accuracy 
of  the  storage  media  recording  process;  serialize  the 
original  and,  if  applicable,  duplicate  units  of  storage 
media,  and  time-date  for  the  required  period  of 
retention  the  information  placed  on  such  electronic 
storage  media;  and  have  the  capacity  to  readily 
download  indexes  and  records  preserved  on  the 
electronic  storage  media  to  any  medium  acceptable 
under  paragraph  (f)  as  required  by  the  Commission 
or  the  self-regulatory  organizations  of  which  the 
member,  broker,  or  dealer  is  a  member. 

5  15  U.S.C.  78q(a)(l}. 

»17CFR240.17a-3. 

M7CFR240.17a-4. 

•Id. 

^Seee.g.  17  CFR  240.17a-4(aHe). 


hi  combination.  Rules  17a-3  and  17a- 
4  require  broker-dealers  to  create,  and 
preserve  in  an  easily  accessible  manner, 
a  comprehensive  record  of  each 
securities  transaction  they  effect  and  of 
their  securities  business  in  general. 
These  requirements  are  integral  to  the 
Commission's  investor  protection 
function  because  the  preserved  records 
are  the  primary  means  of  monitoring 
compliance  with  applicable  securities 
laws,  including  antifi^ud  provisions 
and  financial  responsibility  standards. 
Recent  events  involving  the  deletion  of 
emails  by  broker-dealers  have  affirmed 
the  need  to  have  measures  in  place  to 
protect  record  integrity. 

In  1997,  the  Commission  amended 
paragraph  (f)  of  Rule  17a— 4  to  allow 
broker-dealers  to  store  records 
electronically.^"  The  rule,  by  its  terms, 
does  not  limit  broker-dealers  to  using  a 
particular  type  of  technology  such  as 
optical  disk.  Instead,  it  allows  them  to 
employ  any  electronic  storage  media, 
subject  to  certain  requirements, 
including  that  the  media  "[pjreserve  the 
records  exclusively  in  a  non- 
rewriteable,  non-erasable  format."^^ 
This  requirement  does  not  mean  that  the 
records  must  be  preserved  indefinitely. 
Like  paper  and  microfilm,  electronic 
records  need  only  be  maintained  for  the 
relevant  retention  period  specified  in 
the  rule. 

m.  Storing  Records  in  a  Non- 
Rewriteable,  Non-Erasable  Manner  for 
a  Specified  Period 

Broker-dealers  and  vendors  of 
electronic  record  storage  systems  have 
asked  whether  broker-dealers  may  use, 
consistent  with  Rule  17a— 4(f),  systems 
they  describe  as  storing  records  in  a 
manner  that  prevents  the  records  from 
being  overwritten,  erased  or  otherwise 
altered  without  relying  solely  on  the 
system's  hardware  features.  Specifically, 
these  systems  use  integrated  hardweire 
and  software  codes  that  are  intrinsic  to 
the  system  to  prevent  the  overwriting, 
erastire  or  alteration  of  the  records. 
Thus,  while  the  hardware  storage 
medium  used  by  these  systems  [e.g., 
magnetic  disk)  is  inherently  rewriteable, 
the  integrated  codes  intrinsic  to  the 
system  prevent  anyone  from  overwriting 
the  records.  Moreover,  the  codes  used 
by  these  systems  cannot  be  turned  off  to 
remove  this  feature.  Thus,  broker- 
dealers  and  venders  claim  these  systems 
achieve  the  non-rewriteable  and  noil- 
erasable  requirement  without  relying 
solely  on  the  systems'  hardware 
featiu-es,  such  as  is  the  case  with  optical 
platters,  CD-ROMs  and  DVDs  where 


^"Exchange  Act  Release  No.  38245  (Feb.  5, 1997), 
efpR  6469  (Feb.  12, 1997)  {'Adopting  Release"). 
"  17  CFR  240.17a-4(f)(2)(ii)(A). 


digital  information  is  permanently 
written  onto  the  medium  and, 
consequently,  can  never  be  changed  or 
deleted. 

One  method  using  such  a  system 
stores  a  specified  expiry  or  retention 
period  with  each  record  or  file  system. 
The  system  blocks  record  deletion  or 
alteration  by  any  manner  of  intervention 
until  the  expiry  is  reached  or  the 
retention  period  has  lapsed.  At  expiry, 
or  after  the  retention  period,  the  records 
may  be  deleted  from  the  system,  thereby 
freeing  space  for  reuse. 

IV.  Discussion 

It  is  the  view  of  the  Commission  that 
Rule  17a-4  does  not  require  that  a 
particular  type  of  technology  or  method 
be  used  to  achieve  the  non-rewriteable 
and  non-erasable  requirement  in 
paragraph  (f)(2)(ii)(A).  Specifically, 
when  we  adopted  Rule  17a— 4(f),  we 
stated: 

The  Commission  is  adopting  a  rule  today, 
which,  instead  of  specifying  the  type  of 
storage  technology  that  may  be  used,  sets 
forth  stcindards  that  the  electronic  storage 
media  must  satisfy  to  be  considered  an 
acceptable  method  of  storage  under  Rule 
17a-4.i2 

A  broker-dealer  would  not  violate  the 
requirement  in  paragraph  (f){2)(ii)(A)  of 
the  rule  if  it  used  an  electronic  storage 
system  that  prevents  the  overwriting, 
erasing  or  otherwise  altering  of  a  record 
during  its  required  retention  period 
through  the  use  of  integrated  hardware 
and  software  control  codes.  Rule  17a— 4 
requires  broker-dealers  to  retain  records 
for  specified  lengths  of  time.  Therefore, 
it  follows  that  the  non-erasable  and  non- 
rewriteable  aspect  of  their  storage  need 
not  continue  beyond  that  period. 

The  Commission's  interpretation  does 
not  include  storage  systems  that  only 
mitigate  the  risk  a  record  will  be 
overwritten  or  erased.  Such  systems — 
which  may  use  software  applications  to 
protect  electronic  records,  such  as 
authentication  and  approval  policies, 
passwords  or  other  extrinsic  security 
controls — do  not  maintain  the  records  in 
a  manner  that  is  non-rewriteable  and 
non-erasable.  The  external  measures 
used  by  these  other  systems  do  not 
prevent  a  record  from  being  changed  or 
deleted.  For  example,  they  might  limit 
access  to  records  through  the  use  of 
passwords.  Additionally,  they  might 
create  a  "finger  print"  of  the  record 
based  on  its  content.  If  the  record  is 
changed,  the  fingerprint  will  indicate 
that  it  was  altered  (but  the  original 


>2  AdopUng  Release,  62  FR  at  6470. 
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record  would  not  be  preserved).  The 
ability  to  overwrite  or  erase  records 
stored  on  these  systems  makes  them 
non-compliant  with  Rule  17a-4(f). 

Any  system  used  by  a  broker-dealer 
must  comply  with  every  requirement  in 
paragraph  (fl  of  the  rule.  Among  other 
requirements  in  paragraph  (f),  the 
broker-dealer  would  need  to  have  in 
place  an  audit  system  providing  for 
accountability  regarding  the  inputting  of 
records  into  the  storage  system. '^  The 
audit  procedures  for  a  storage  system 
using  integrated  software  and  hardware 
codes  to  comply  with  paragraph  (f) 
would  need  to  provide  accountability 
regarding  the  length  of  time  records  are 
stored  in  a  non-rewriteable  and  non- 
erasable manner.  This  should  include 
senior  management  level  approval  of 
how  the  system  is  configured  to  store 
records  for  their  required  retention 
periods  in  a  non-rev>rriteable  and  non- 
erasable manner.  It  would  be  prudent  to 
configure  such  a  storage  system  so  that 
records  input  without  an  expiry  or  a 
retention  period,  by  default,  would  be 
assigned  a  permanent  retention  period. 
This  woidd  help  to  ensiu«  the  records 
are  maintained  in  accordance  with  the 
retention  periods  specified  in  Rule  17a- 
4  or  other  applicable  Commission  rules. 

Moreover,  there  may  be  circumstances 
(such  as  receipt  of  a  subpoena)  where  a 
broker-dealer  is  required  to  maintain 
records  beyond  the  retention  periods 
specified  in  Rule  17a— 4  or  other 
applicable  Commission  rules. 
Accordingly,  a  broker-dealer  must  take 
appropriate  steps  to  ensure  that  records 
eire  not  deleted  during  periods  when  the 
regulatory  retention  period  has  lapsed 
but  other  leged  requirements  mandate 
that  the  records  continue  to  be 
maintained,  and  the  broker-dealer's 
storage  system  must  allow  records  to  be 
retained  beyond  the  retentions  periods 
specified  in  Commission  rules. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  this  interpretation  to 
be  consistent  vdth  section  17  of  the 
Exchange  Act  and  Rule  17a-4 
thereunder. 

List  of  Subjects  in  17  CFR  Part  241 

Seciu-ities. 

Amendment  to  the  Code  of  Federal 
Regulations 

■  For  the  reasons  set  out  in  the  preamble, 
the  Commission  is  amending  title  17, 
chapter  II  of  the  Code  of  Federal  Regula- 
tions as  set  forth  below: 


PART  241— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

■  Part  241  is  amended  by  adding  Release 
No.  34-47806  and  the  release  date  of 
May  7,  2003  to  the  list  of  interpretive 
releases. 

By  the  Commission. 

Dated:  May  7,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11727  Filed  5-&-03;  8:45  am] 

BIUJNQ  CODE  8010-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  10, 14,  20,  314,  and  720 
[Docket  No.  99N-2637] 

Public  information  Regulations    . 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  final 
regulations  to  comply  with  the 
requirements  of  the  Electronic  Freedom 
of  Information  Amendments  of  1996 
(EFOIA).  EFOIA  is  designed  to  broaden 
public  access  to  Government  documents 
by  making  them  more  accessible  in 
electronic  form  and  by  streamlining  the 
process  by  which  agencies  generally 
disclose  information. 
DATES:  This  rule  is  effective  July  28, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Dorsey,  Freedom  of  Information 
Staff  (HFI-30),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  ■ 
Rockville,  MD  20857,  301-827-6567. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  the  Federal  Register  of  November 
4,  1999  (64  FR  60143),  FDA  published 
a  proposed  rule  that  would  amend  its 
public  information  regulations  in  part 
20  (21  CFR  part  20)  to  comply  with  the 
requirements  of  the  EFOIA  and  to 
clarify  and  update  certain  provisions 
unrelated  to  EFOIA.  EFOIA  authorizes, 
and  in  some  instances  requires,  agencies 
to  issue  regulations  implementing 
certain  of  its  provisions,  including 
provisions  regarding  the  aggregation  of 
Freedom  of  Information  Act  (FOIA) 
requests,  the  expedited  processing  of 
FOIA  requests,  and  the  establishment  of 


separate  queues  for  the  processing  of 
FOIA  requests.  In  addition,  EFOIA 
amends  the  time  limits  for  responding 
to  an  FOIA  request  from  10  to  20 
working  days,  the  process  by  which  an 
agency  may  extend  the  time  for 
responding  to  an  FOIA  request,  and  the 
requirements  for  reporting  on  FOIA 
activities.  EFOIA  also  includes 
provisions  regarding  the  availability  of 
records  in  electronic  form,  the 
establishment  of  "electronic  reading 
rooms,"  and  provisions  requiring 
agencies  to  iiiform  requesters  about  the 
amoimt  of  information  not  being 
released  to  them. 

In  addition  to  the  changes  in  the 
proposed  rule,  this  document  also 
reflects  technical  changes  caused  by  the 
redesignation  of  several  provisions  and 
by  the  revodation  of  existing  §  20.44  for 
the  reasons  outlined  in  the  proposed 
rule. 

n.  Discussion  of  Conunents  on  the 
Proposed  Rule 

FDA  received  one  comment  on  the 
proposed  rule  from  a  pharmaceutical 
research  and  development  organization. 

A.  Section  20.33 — Form  or  Format  of 
Response 

The  proposal  would  revise  the 
agency's  regulation  by  adding  a 
requirement  to  provide  records  in  any 
requested  form  or  format  if  the  record  is 
readily  reproducible  by  the  agency  in 
the  requested  form  or  format.  FDA 
offices  responsible  for  responding  to 
FOIA  requests  shall  make  reasonable 
efforts  to  maintain  their  records  in  forms 
or  formats  that  are  readily  reproducible 
for  FOIA  piu-poses.  Because  of  the  wide 
range  of  possible  forms  and  formats,  a 
specific  office  responding  to  a  FOIA 
request  may  not  have  means  to  respond 
to  requests  in  all  requested  forms  and 
formats.  In  its  proposal,  the  agency 
noted  that  it  is  striving  toward  a 
common  records  filing  structure  that 
will  enhance  the  agency's  ability  to 
respond  to  requests  for  records  in  a 
particular  form  or  format. 

The  comment  asked  whether  FDA  has 
requested  input  from  its  constituents 
with  regard  to  a  common  record  filing 
structure,  and,  if  not,  recommended  that 
FDA  do  so. 

FDA  has  not  requested  input  from  its 
constituents  on  this  matter,  but  will  take 
this  comment  into  consideration  as  the 
agency  continues  to  develop  a  common 
records  filing  structure.  However,  until 
such  a  structure  is  in  place,  FDA  will 
respond  to  requests  for  records  in 
specified  forins  or  formats  based  on  its 
existing  technological  and  resom-ce 
capabilities. 
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B.  Section  20.34 — Search  for  Records 

The  proposal  stated  that  in 
responding  to  a  request  for  records,  the 
agency  shaH  make  reasonable  efforts  to 
search  for  records  kept  in  their 
electronic  form  or  format,  except  when 
such  efforts  would  significantly 
interfere  with  the  operation  of  the 
agency's  automated  information 
systems. 

The  comment  reconunended  that  the 
agency  provide  an  example  of  the  kind 
of  requests  FDA  believes  would 
significantly  interfere  with  the  operation 
of  the  agency's  automated  information 
systems. 

It  is  not  readily  possible  for  FDA  to 
provide  examples  of  situations  that 
would  significantly  interfere  with  the 
operation  of  the  agency's  automated 
information  systems.  Because  FDA  has 
a  decentralized  system  for  processing 
FOIA  requests,  what  constitutes 
significant  interference  may  depend  on 
the  technical  capabilities  and  resom-ces 
of  the  particular  office  processing  a 
request.  Thus,  the  agency  will  be 
making  these  decisions  on  a  case  by 
case  basis. 

C.  Section  20.40 — Filing  a  Request  for 
Records 

As  stated  in  the  proposal,  FDA  will 
accept  FOI  requests  via  facsimile  as  well 
as  via  mail. 

The  comment  requested  that  FDA  also 
add  e-mail  as  an  acceptable  means  of 
filing  a  FOIA  request  in  light  of  the 
common  use  of  e-mail  in  today's 
business  world.  The  agency  is  exploring 
the  possibility  of  accepting  electronic 
FOI  requests,  and  at  some  futiue  time 
may  amend  its  regulations  to  permit  the 
filing  of  electronic  requests. 

D.  Section  20.44 — Expedited  Processing 

The  proposal  implements  section  8  of 
EFOIA,  which  requires  agencies  to 
provide  for  expedited  processing  of 
FOIA  requests  in  cases  where  the  person 
requesting  the  records  demonstrates  a 
"compelling  need"  and  in  other  cases  as 
determined  by  the  agency. 

The  comment  expressed  concern  that 
the  scope  of  individuals  or  entities  that 
can  demonstrate  "compelling  need"  is 
too  narrow.  In  particular,  the  comment 
stated  that  the  rule  should  be 
restructured  so  that  pharmaceutical  and 
other  healthcare  companies  would  also 
be  in  a  position  to  obtain  expedited 
processing  when  there  is  an  urgency  to 
inform  the  public  about  FDA  regulatory 
activity,  such  as  product  recalls. 

The  definition  of  "compelling  need" 
is  set  forth  in  the  EFOIA  statute  (5 
U.S.C.  552(a)(6)(E))  itself  and  cannot  be 
changed  by  agency  nilemaking. 


However,  because  EFOIA  also  permits 
agencies  to  grant  expedited  processing 
in  other  cases  as  determined  by  the 
agency,  in  those  instances  where  the 
requester  does  not  meet  the  statutory 
definition  of  "compelling  need"  but 
demonstrates  a  need  for  expedited 
processing,  the  agency  has  the 
discretion  to  grant  such  requests. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  and  (i)  that  this  action  is 
of  a  type  that  does  not  individually  or 
cmnulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroxunental  assessment 
nor  an  enviromnental  impact  statement 
is  required. 

IV.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public  . 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmentcil,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulp'  ary 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  provides 
for  greater  flexibility  in  making  requests, 


increased  access  to  public  information, 
and  in  certain  cases,  a  faster  agency 
response,  the  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  expenditure  in  any  1  year 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million,  adjusted  aiuiually  for 
inflation.  As  noted  above,  we  find  that 
this  final  rule  would  not  have  an  effect 
of  this  magnitude  on  the  economy. 

VI.  Paperwork  Reduction  Act  of  1995 

The  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Part  14 

Administrative  practice  and 
procedure.  Advisory  committees.  Color 
additives.  Drugs,  Radiation  protection. 

21  CFR  Part  20 

Confidential  business  information, 
Courts,  Freedom  of  information, 
Govermnent  employees. 

21  CFR  Part  314 

Administrative  practice  and 
proceduire.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  720 

Confidential  business  information, 
Cosmetics. 

■  Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  the  Freedom  of 
Information  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  10,  14,  20.  314, 
and  720  are  amended  as  follows: 

PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

■  1 .  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-558,  701-706;  15 
U.S.C.  1451-1461;  21  U.S.C.  141-149,  321- 
397.  467f,  679.  821,  1034:  28  U.S.C.  2112,  42 
U.S.C.  201,  262,  263b,  264. 
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§10.20    [Amended] 

■  2.  Section  10.20  Submission  of  docu- 
ments to  Dockets  Management  Branch; 
computation  of  time;  availability  for 
public  disclosure  is  amended  in  para- 
graph {c)(6)  by  removing  the  last  sen- 
tence and  in  paragraph  (j)(2)(ii)  by 
removing  "§  20.46"  and  by  adding  in  its 
place  "§20.48". 

PART  14— PUBLIC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMITTEE 

■  3.  The  authority  citation  for  21  CFR 
part  14  continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  2;  15  U.S.C. 
1451-1461;  21  U.S.C.  41-50,  141-149,  321- 
394,  467f,  679.  821.  1034;  28  U.S.C.  2112;  42 
U.S.C.  201.  262.  263b.  264. 

114.61    [Amended] 

■  4.  Section  14.61  Transcripts  of 
advisory  committee  meetings  is  amended 
in  paragraph  (d)  by  removing  "%  20.42" 
and  by  adding  in  its  place  "§  20.45"  and 
by  removing  "§  20.51"  and  by  adding  in 
its  place  "§  20.53". 

PART  20— PUBUC  INFORMATION 

■  5.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393.  1401- 
1403;  42  U.S.C.  241,  242,  242a,  2421,  242n. 
243,  262.  263.  263b-263n,  264,  265,  300u- 
30OU-5.  300aa-l. 

■  6.  Section  20.20  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§  20.20    Policy  on  disclosure  of  Food  and 
Drug  Administration  records. 

***** 

(e)  "Record"  and  any  other  term  used 
in  this  section  in  reference  to 
information  includes  any  information 
that  would  be  an  agency  record  subject 
to  the  requirements  of  this  part  when 
maintained  by  the  agency  in  any  format, 
including  an  electronic  format. 

■  7.  Section  20.22  is  amended  by 
redesignating  the  existing  paragraph  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§  20.22    Partial  disclosure  of  records. 

(a)  *  *  * 

(b)(1)  Whenever  information  is 
deleted  from  a  record  that  contains  both 
disclosable  and  nondisclosable 
information,  the  amoimt  of  information 
deleted  shall  be  indicated  on  the  portion 
of  the  record  that  is  made  available, 
imless  including  that  indication  would 
harm  an  interest  protected  by  an 
exemption  imder  the  Freedom  of 
Information  Act. 

(2)  When  technically  feasible,  the 
amount  of  information  deleted  shall  be 
indicated  at  the  place  in  the  record 
where  the  deletion  is  made. 


■  8.  Section  20.26  is  amended  by  adding 
paragraph  (a)(4)  and  by  revising  para- 
graph (b)  to  read  as  foUows: 

§20.26    Indexes  of  certain  records. 

(a)  *  *  * 

(4)  Records  that  have  been  released  to 
any  person  in  response  to  a  Freedom  of 
Information  request  and  that  the  agency 
has  determined  have  become,  or  are 
likely  to  become,  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

(b)  Each  such  index  will  be  made 
available  through  the  Internet  at  http:// 
www.fda.gov.  A  printed  copy  of  each 
index  is  available  by  writing  to  the 
Freedom  of  Information  Staff  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  12A-16,  Rockville, 
MD  20857,  or  by  visiting  the  Freedom 
of  Information  Public  Reading  Room  in 
rm.  12A-30  at  the  same  address. 

§20.27    [Amended] 

■  9.  Section  20.27  Submission  of  records 
marked  as  confidential  is  amended  by 
removing  the  phrase  "to  review  them 
pursuant  to  the  procedures  established 
in  §20.44," 

§20.28    [Amended] 

■  10.  Section  20.28  Food  and  Drug 
Administration  determinations  of  con- 
fidentiality is  amended  by  removing  the 
phrase  "or  by  a  written  determination 
pursuant  to  the  procedure  established  in 
§20.44". 

§20.29    [Amended] 

■  11.  Section  20.29  Prohibition  on  with- 
drawal of  records  from  Food  and  Drug 
Administration  files  is  amended  by 
removing  the  phrase  "Except  pursuant  to 
the  procediires  established  in  §  20.44  for 
presubmission  review  of  records,  no" 
from  the  first  sentence  and  by  adding  in 
its  place  the  word  "No". 

■  12.  Subpart  B  is  amended  by  adding  §§ 
20.33  and  20.34  to  read  as  follows: 

§  20.33    Form  or  format  of  response. 

(a)  The  Food  and  Drug  Administration 
shall  make  reasonable  efforts  to  provide 
a  record  in  any  requested  form  or  format 
if  the  record  is  readily  reproducible  by 
the  agency  in  that  form  or  format. 

(b)  U  the  agency  determines  that  a 
record  is  not  readily  reproducible  in  the 
requested  form  or  format,  the  agency 
may  notify  the  requester  of  alternative 
forms  and  formats  that  are  available.  If 
the  requester  does  not  express  a 
preference  for  an  alternative  in  response 
to  such  notification,  the  agency  may 
provide  its  response  in  the  form  and 
format  of  the  agency's  choice. 


§20.34    Search  for  records. 

(a)  In  responding  to  a  request  for 
records,  the  Food  and  Drug 
Administration  shall  make  reasonable 
efforts  to  search  for  records  kept  in 
electronic  form  or  format,  except  when 
such  efforts  would  significantly 
interfere  with  the  operation  of  the 
agency's  automated  information 
systems. 

(b)  The  term  "search"  means  to 
review,  manually  or  by  automated 
means,  agency  records  for  the  purpose 
of  locating  those  records  that  are 
responsive  to  the  request. 

■  13.  Section  20.40  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.40    Filing  a  request  for  records. 

(a)  All  requests  for  Food  and  Drug 
Administration  records  shall  be  made  in 
writing  by  mailing  or  delivering  the 
request  to  the  Freedom  of  Information 
Staff  (HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857,  or 
by  faxing  it  to  301-443-1726.  All 
requests  must  contain  the  postal  address 
and  telephone  number  of  die  requester 
and  the  name  of  the  person  responsible 
for  payment  of  any  fees  that  may  be 
charged. 
***** 

■  14.  Section  20.41  is  amended  by 
revising  the  introductory  text  of  para- 
graph (b)  and  paragraph  (b)(3),  in  para- 
graph (b)(2)  by  removing  "§  20.45"  and 
by  adding  in  its  place  "%  20.47",  and  by 
adding  paragraph  (c)  to  read  as  follows: 

§20.41    Time  limitations. 

***** 

(b)  Within  20  working  days 
(excluding  Saturdays,  Sundays,  and 
legal  public  holidays)  after  a  request  for 
records  is  logged  in  at  the  Freedom  of 
Information  Staff,  the  agency  shall  send 
a  letter  to  the  requester  providing  the 
agency's  determination  as  to  whether,  or 
the  extent  to  which,  the  agency  will 
comply  with  the  request,  and,  if  any 
records  are  denied,  the  reasons  for  the 
denial. 
****** 

(3)  (i)  In  imusual  circmnstances,  the 
agency  may  extend  the  time  for  sending 
the  letter  for  an  additional  period. 

(A)  The  agency  may  provide  for  an 
extension  of  up  to  10  working  days  by 
providing  written  notice  to  the  requester 
setting  out  the  reasons  for  the  extension 
and  the  date  by  which  a  determination 
is  expected  to  be  sent. 

(B)  The  agency  may  provide  for  an 
extension  of  more  than  10  working  days 
by  providing  written  notice  to  the 
requester  setting  out  the  reasons  for  the 
extension.  The  notice  also  will  give  the 
requester  an  opportunity  to  limit  the 
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scope  of  the  request  so  that  it  may  be 
processed  in  a  shorter  time  and/ or  an 
opportvmity  to  agree  on  a  timeframe 
longer  than  the  10  extra  working  days 
for  processing  the  request. 

(ii)  Unusual  circumstances  may  exist 
under  any  of  the  following  conditions: 

(A)  There  is  a  need  to  search  for  and 
collect  the  requested  records  from  field 
facilities  or  other  components  that  are 
separate  from  the  agency  component 
responsible  for  processing  the  request; 

(B)  There  is  a  need  to  search  for, 
collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  that  are  demanded  in  a 
single  request;  or 

(C)  There  is  need  for  consultation, 
which  shall  be  conducted  with  all 
practicable  speed,  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  among 
two  or  more  components  of  the  Food 
and  Drug  Administration  having 
substantial  subject-matter  interest  in  the 
determination. 
***** 

(c)  The  Food  and  Drug  Administration 
shall  provide  a  determination  of 
whether  to  provide  expedited 
processing  within  10  calendar  days  of 
receipt  by  the  Freedom  of  Information 
Staff  of  the  request  and  the  required 
documentation  of  compelling  need  in 
accordance  with  §  20.44(b). 
■  15.  Sections  20.45  through  20.53  are 
redesignated  as  §§  20.47  through  20.55, 
§§  20.42  and  20.43  are  redesignated  as 
§§  20.45  and  20.46,  new  §§  20.42  and 
20.43  are  added,  and  §  20.44  is  revised, 
to  read  as  follows: 

§  20.42    Aggregation  of  certain  requests. 
The  Food  and  Drug  Administration 
may  aggregate  certain  requests  by  the 
same  requester,  or  by  a  group  of 
requesters  acting  in  concert,  if  the 
requests  involve  clearly  related  matters 
and  the  agency  reasonably  believes  that 
such  requests  actually  constitute  a 
single  request  which  would  otherwise 
satisfy  the  unusual  circumstances 
specified  in  §20.41{b)(3)(ii)(B).  FDA 
may  extend  the  time  for  processing 
aggregated  requests  in  accordance  with 
the  unusual  circumstances  provisions  of 
§20.41. 

§20.43    lUultitrack  processing. 

(a)  Each  Food  and  Drug 
Administration  component  is 
responsible  for  determining  whether  to 
use  a  multitrack  system  to  process 
requests  for  records  maintained  by  that 
component.  A  multitrack  system 
provides  two  or  more  tracks  for 
processing  requests,  based  on  the 
amoimt  of  work  and/or  time  required  for 
a  request  to  be  processed.  The 


availability  of  multitrack  processing 
does  not  affect  expedited  processing  in 
accordance  with  §  20.44. 

(b)  If  multitrack  processing  is  not 
adopted  by  a  particular  agency 
component,  that  component  will 
process  all  requests  in  a  single  track, 
ordinarily  on  a  first-in,  first-out  basis. 

(c)  If  a  multitrack  processing  system  is 
established  by  a  particular  agency 
component,  that  component  may 
determine  how  many  tracks  to  establish 
and  the  specific  criteria  for  assigning 
requests  to  each  track.  Multiple  tracks 
may  be  established  for  requests  based  on 
the  amount  of  work  and/or  time 
required  for  a  request  to  be  processed. 

(d)  Requests  assigned  to  a  given  track 
will  ordinarily  be  processed  on  a  first- 
in,  first-out  basis  within  that  track. 

(e)  If  a  request  does  not  qualify  for  the 
fastest  processing  track,  the  requester 
may  be  provided  an  opportunity  to  limit 
the  scope  of  the  request  in  order  to 
qualify  for  faster  processing. 

§  20.44    Expedited  processing. 

(a)  The  Food  and  Drug  Administration 
will  provide  expedited  processing  of  a 
request  for  records  when  the  requester 
demonstrates  a  compelling  need,  or  in 
other  cases  as  determined  by  the  agency. 
A  compelling  need  exists  when: 

(1)  A  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 

(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  there  is  a 
demonstrated  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Federal  Government  activity. 

(b)  A  request  for  expedited  processing 
made  imder  paragraph  (a)(1)  of  this 
section  must  be  made  by  the  specific 
individual  who  is  subject  to  an 
imminent  threat,  or  by  a  family  member, 
medical  or  health  care  professional,  or 
other  authorized  representative  of  the 
individual,  and  must  demonstrate  a 
reasonable  basis  for  concluding  that 
failure  to  obtain  the  requested  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  a  specific  and 
identifiable  imminent  threat  to  the  life 
or  safety  of  the  individual. 

(c)  A  request  for  expedited  processing 
made  under  paragraph  (a)(2)  of  this 
section  must  demonstrate  that: 

(1)  The  requester  is  primarily  engaged 
in  disseminating  information  to  the 
general  public  and  not  merely  to  a 
narrow  interest  group; 

(2)  There  is  an  urgent  need  for  the 
requested  information  and  that  it  has  a 
particular  value  that  will  be  lost  if  not 
obtained  and  disseminated  quickly; 


however,  a  news  media  publication  or 
broadcast  deadline  alone  does  not 
qualify  as  an  urgent  need,  nor  does  a 
request  for  historical  information;  and 

(3)  The  request  for  records  specifically 
concerns  identifiable  operations  or 
activities  of  the  Federal  Govenunent. 

(d)  All  requests  for  expedited 
processing  shall  be  filed  in  wrriting  as 
provided  by  §  20.40.  Each  such  request 
shall  include  information  that 
demonstrates  a  reasonable  basis  for 
concluding  that  a  compelling  need 
exists  within  the  meaning  of  paragraph 
(a)  of  this  section  and  a  certification  that 
the  information  provided  in  the  request 
is  true  and  correct  to  the  best  of  the 
requester's  knowledge  and  belief.  Any 
statements  made  in  support  of  a  request 
for  expedited  processing  are  subject  to 
the  False  Reports  to  the  Government  Act 
(18  U.S.C.  1001). 

(e)  The  Assistant  Commissioner  for 
Public  Affairs  (or  delegatee)  will 
determine  whether  to  grant  a  request  for 
expedited  processing  within  10  days  of 
receipt  by  the  Freedom  of  Information 
Staff  of  all  information  required  to  make 
a  decision. 

(f)  If  the  agency  grants  a  request  for 
expedited  processing,  the  agency  shall 
process  the  request  as  soon  as 
practicable. 

(g)  If  the  agency  denies  a  request  for 
expedited  processing,  the  agency  shall 
process  the  request  with  other 
nonexpedited  requests. 

(h)  If  the  agency  denies  a  request  for 
expedited  processing,  the  requester  may 
appeal  the  agency's  decision  by  writing 
to  the  official  identified  in  the  denial 
letter. 

■  16.  Newly  redesignated  §  20.45  is 
amended  in  paragraph  (a)  introductory 
text  by  removing  "§  20.43"  and  by 
adding  in  its  place  "§  20.46",  by  revising 
the  introductory  text  of  paragraph  (c),  by 
removing  the  third  sentence  in  paragraph 
(c)(1),  emd  by  revising  paragraph  (c)(6)  to 
read  as  follows: 

§  20.45    Fees  to  be  charged. 

***** 

(c)  Fee  schedule.  The  Food  and  Drug 
Administration  charges  the  following 
fees  in  accordance  with  the  regulations 
of  the  Department  of  Health  and  Human 
Services  at  45  CFR  part  5. 
***** 

(6)  Sending  records  by  express  mail  or 
other  special  methods.  This  service  is 
not  required  by  the  Freedom  of 
Information  Act.  If  the  Food  and  Drug 
Administration  agrees  to  provide  this 
service,  the  requester  will  be  required  to 
directly  pay,  or  be  directly  charged  by, 
the  courier.  The  agency  will  not  agree  to 
any  special  delivery  method  that  does 
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not  permit  the  requester  to  directly  pay 
or  be  directly  charged  for  the  service. 

***** 

•  17.  Newly  redesignated  §  20.46  is 
amended  by  revising  the  introductory 
text  of  paragraph  (a)  to  read  as  follows: 

§  20.46    Waiver  or  reduction  of  fees. 

(a)  Standard.  The  Assistant 
Commissioner  for  Public  Affairs  (or 
delegatee)  will  waive  or  reduce  the  fees 
that  would  otherwise  be  charged  if 
disclosure  of  the  information  meets  both 
of  the  following  tests: 
i*        *        *        *        * 

§20.48    [Amended] 

■  18.  Newly  redesignated  §  20.48 
Judicial  review  of  proposed  disclosure  is 
amended  by  removing  "§  20.45"  and  by 
adding  in  its  place  "§  20.47". 

■  19.  Newly  redesignated  §  20.49  is 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

1 20.49    Denial  of  a  request  for  records. 
;    (a)  A  denial  of  a  request  for  records, 
in  whole  or  in  part,  shall  be  signed  by 
the  Assistant  Commissioner  for  Public 
Affairs  (or  delegatee). 

K  *  *  *  * 

(c)  A  letter  denying  a  request  for 
records,  in  whole  or  in  part,  shall  state 
the  reasons  for  the  denial  and  shall  state 
that  an  appeal  may  be  made  to  the 
Deputy  Assistant  Secretary  for  PubUc 
Affairs  (Media),  Department  of  Health 
and  Human  Services.  The  agency  will 
also  make  a  reasonable  effort  to  include 
in  the  letter  an  estimate  of  the  volume 
of  the  records  denied,  unless  providing 
such  an  estimate  would  harm  an  interest 
protected  by  an  exemption  under  the 
Freedom  of  Information  Act.  This 
estimate  will  ordinarily  be  provided  in 
terms  of  the  approximate  number  of 
pages  or  some  other  reasonable  measure. 
This  estimate  will  not  be  provided  if  the 
volume  of  records  denied  is  otherwise 
indicated  through  deletions  on  records 
disclosed  in  part. 


tl 


§20.53    [Aniended] 

■  20.  Newly  redesignated  §  20.53  is 
amended  by  removing  "§  20.42"  and  by 
adding  in  its  place  "§  20.45". 

§20.81    [Amended] 

■  21.  Section  20.81  Data  and  informa- 
tion previously  disclosed  to  the  public  is 
amended  by  removing  paragraph  (b)  and 
by  redesignating  paragraph  (c)  as  new 
paragraph  (b). 

§  20.83    [Amended] 

■  22.  Section  20.83Disc}osure  required 
by  court  order  is  amended  in  paragraph 
(a)  by  removing  "either"  and  by 


removing  the  phrase  "or  by  a  written 
determination  pursuant  to  the  procedure 
estabhshed  in  §  20.44". 
■  23.  Section  20.107  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.1 07    Food  and  Drug  Administration 
manuals. 

(a)  Food  and  Drug  Administration 
administrative  staff  manuals  and 
instructions  that  affect  a  member  of  the 
public  are  available  for  public 
disclosure.  An  index  of  all  such 
manuals  is  available  by  writing  to  the 
Freedom  of  Information  Staff  (HFI-35). 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20857,  or  by  visiting  the  Freedom 
of  Information  Public  Reading  Room, 
located  in  rm.  12A-30  at  the  same 
address.  The  index  and  all  manuals 
created  by  the  agency  on  or  after 
November  1.  1996,  will  be  made 
available  through  the  Latemet  at  http:// 
www.fda.gov. 


§20.111    [Annended] 

■  24.  Section  20.111  Data  and  informa- 
tion submitted  voluntarily  to  the  Food 
and  Drug  Administration  is  amended  in 
paragraph  (b)  by  removing  the  phrase  "or 
by  a  written  determination  pursuant  to 
the  procediu-e  established  in  §  20.44" 
and  in  paragraph  (c)(4)  by  removing  the 
last  sentence. 

■  25.  Section  20.120  is  added  to  subpart 
F  to  read  as  follows: 

§  20.120    Records  available  in  Food  and 
Drug  Administration  Public  Reading 
Rooms. 

(a)  The  Food  and  Drug  Administration 
operates  two  public  reading  rooms.  The 
Freedom  of  Information  Staffs  Public 
Reading  Room  is  located  in  rm.  12A-30, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD  20857,  the  phone  number 
is  301-827-6500.  The  Dockets 
Management  Branch's  Public  Reading 
Room  is  located  in  rm.  1061,  5630 
Fishers  Lane,  Rockville,  MD  20857;  the 
phone  niunber  is  301-827-6860.  Both 
public  reading  rooms  are  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  public  holidays. 

(b)  The  following  records  are  available 
at  the  Freedom  of  Information  Staffs 
Public  Reading  Room: 

(1)  A  guide  for  making  requests  for 
records  or  information  from  the  Food 
and  Drug  Administration; 

(2)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public; 

(3)  Food  and  Drug  Administration 
records  which  have  been  released  to  any 
person  in  response  to  a  Freedom  of 
Information  request  and  which  the 


agency  has  determine(f  have  become  or 
are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records; 

(4)  Indexes  of  records  maintained  in 
the  Freedom  of  Information  Staffs 
Public  Reading  Room;  and 

(5)  Such  other  records  and 
information  as  the  agency  determines 
are  appropriate  for  inclusion  in  the 
public  reading  room. 

(c)  The  following  records  are  available 
in  the  Dockets  Management  Branch's 
Public  Reading  Room: 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  cases; 

(2)  Statements  of  policy  and 
interpretation  adopted  by  the  agency 
that  are  still  in  force  and  not  published 
in  the  Federal  Register; 

(3)  Indexes  of  records  maintained  in 
the  Dockets  Management  Branch's 
Public  Reading  Room;  and 

(4)  Such  other  records  and 
information  as  the  agency  determines 
are  appropriate  for  inclusion  in  the 
public  reading  room. 

(d)  The  agency  will  make  reading 
room  records  created  by  the  Food  and 
Drug  Administration  on  or  after 
November  1, 1996,  available 
electronically  through  the  Internet  at  the 
agency's  World  Wide  Web  site  which 
can  be  foimd  at  http://www.fda.gov.  At 
the  agency's  discretion,  the  Food  and 
Drug  Administration  may  also  make 
available  through  the  Internet  such 
additional  records  and  information  it 
believes  will  be  useful  to  the  public. 

PART  314— APPUCATION  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

■  26.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353.  355,  355a,  356,  356a,  356b,  356c,  371. 
374.  379e. 

§314.65    [Amended] 

■  27.  Section  314.65  Withdrawal  by  the 
applicant  of  an  unapproved  application 
is  amended  by  removing  "§  20.42"  and 
by  adding  in  its  place  "§  20.45". 

§314.72    [Amended] 

■  28.  Section  314.72  Change  in  owner- 
ship of  an  applicationis  amended  in 
paragraph  (a)(2)(iii)  by  removing 

"§  20.42"  and  by  adding  in  its  place 
"§20.45". 

PART  720— VOLUNTARY  RUNG  OF 
COSMETIC  PRODUCT  INGREDIENT 
COMPOSITION  STATEMENTS 

■  29.  The  authority  citation  for  21  CFR 
part  720  continues  to  read  as  follows: 
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Authority:  21  U.S.C.  321,  331,  361,  362, 
371,  374. 

§720.8    [Amended] 

■  30.  Section  720.8  Confidentiality  of 
statements  is  amended  by  removing  from 
the  second  sentence  of  paragraph  (a)  the 
phrase  "and  in  §  20.44  of  this  chapter". 

Dated:  May  3,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11647  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFB  Part  165 

[COTP  San  Oiego  03-010] 

RIN  1625-AAOO  [Formerly  RIN  2115-AA97] 

Security  Zones;  San  Diego  Bay,  CA 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  expanding 
the  geographical  boundaries  of  the 
permanent  security  zones  at  Naval  Base 
San  Diego;  Naval  Submarine  Base,  San 
Diego;  and  Naval  Base  Coronado, 
California  at  the  request  of  the  U.S. 
Navy.  Modification  and  expansion  of 
these  security  zones  is  needed  to  ensure 
the  physical  protection  of  naval  vessels 
moored  within  each  zone  by 
accommodating  the  Navy's  placement  of 
anti-small  boat  barrier  booms  within  the 
zones.  Entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP)  San  Diego; 
Commander,  Naval  Base  San  Diego; 
Commander,  Naval  Base  Point  Loma; 
Commander,  Naval  Base  Coronado;  or 
Commander,  Navy  Region  Southwest. 

DATES:  The  suspension  of  33  CFR 
165.1101, 165.1103,  and  165.1104 
(effective  from  11:59  p.m.  on  February 
11,  2003  to  11:59  p.m.  on  May  12,  2003, 
published  in  the  Federal  Register  at  68 
FR  7073-7080,  on  February  12,  2003)  is 
lifted  effective  11:59  p.m.  on  April  14, 
2003.  This  rule  is  effective  on  April  15, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  San  Diego  03-010]  and 
are  available  for  inspection  or  copying 
at  Coast  Guard  Marine  Safety  Office  San 
Diego,  2716  North  Harbor  Drive,  San 
Diego,  California,  92101.  Marine  Safety 
Office  San  Diego,  Part  Operations 


Department  between  8  a.m.  and  4  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Joseph  Brown,  Port  Safety 

and  Security,  at  (619)  683-6495. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  February  11,  2003,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  [Security  Zones;  San 
Diego  Bay,  CA]  in  the  Federal  Register 
(68  FR  6844).  We  received  0  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C.  553(d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  Maritime 
Administration  (MARAD)  recently 
issued  MARAD  Advisory  03-03 
(182100Z  MAR  03)  informing  operators 
of  maritime  interests  of  increased  threat 
possibilities  to  vessels  and  facilities  and 
a  higher  risk  of  terrorist  attacks  to  the 
maritime  community  in  the  United 
States.  Further,  national  security  and 
intelligence  officials  warn  that  futiue 
terrorist  attacks  against  United  States 
interests  are  likely.  The  measiu«s 
contemplated  by  the  rule  are  intended 
to  prevent  waterbome  acts  of  sabotage 
or  terrorism,  which  terrorists  have 
demonstrated  a  capability  to  carry  out. 
Any  delay  in  making  this  regulation 
effective  would  be  contrary  to  the  public 
interest  because  immediate  action  is 
necessary  to  protect  U.S.  naval  interests 
against  the  possible  loss  of  life,  injury, 
or  damage  to  property. 

Background  and  Purpose 

On  September  16th  and  17th,  2002, 
the  Coast  Guard  published  three 
temporary  final  rules  suspending  33 
CFR  165.1101,  33  CFR  165.1103,  and  33 
CFR  165.1104  and  implementing 
temporary  security  zones  at  Naval  Base 
San  Diego,  Naval  Base  Coronado,  and 
Naval  Submarine  Base  San  Diego.  See 
67  FR  58524,  67  FR  58526,  and  67  FR 
58333.  Modified  versions  of  these  zones 
have  been  in  place  since  1998  and  the 
Coast  Guard  has  not  received  any 
comments  during  that  time  and  no 
negative  incidents  have  been  reported. 

The  U.S.  Navy  requested  that  the 
Coast  Guard  implement  these  security 
zones  in  coordination  with  their 
installation  of  anti-small  boat  barrier 
booms  at  the  three  locations.  If  you 
would  like  to  obtain  information  about 
the  U.S.  Navy's  action,  contact  the 
Assistant  Chief  of  Port  Operations,  Navy 
Region  Southwest  at  619-556-2400. 

"The  Coast  Guard  is  modifying  the 
security  zones  to  allow  the  U.S.  Navy  to 


put  anti-small  boat  barrier  booms  at 
Naval  Base  San  Diego  (33  CFR 
165.1101);  Naval  Submarine  Base,  San 
Diego  (33  CFR  165.1103);  and  Naval 
Base  Coronado  (33  CFR  165.1104).  The 
modification  and  expansion  of  these 
security  zones  is  needed  to  ensure  the 
physical  protection  of  naval  vessels 
moored  in  the  area  by  providing 
adequate  standoff  distance.  The  Coast 
Guard's  action  supports  the  Navy's 
action  and  is  limited  to  the  expansion 
of  the  existing  zones. 

-The  modification  and  expansion  of 
these  security  zones  will  also  prevent 
recreational  and  commercial  craft  from 
interfering  with  military  operations 
involving  all  naval  vessels  home-ported 
at  Naval  Base  Coronado,  Naval 
Submarine  Base  San  Diego,  and  Naval 
Base  San  Diego^^and  it  will  prot^ 
transiting  recreational  and  commercial 
vessels,  and  their  respective  crews,  from 
the  navigational  hazards  posed  by  such 
military  operations.  It  wall  also, 
safeguard  vessels  and  waterside 
facilities  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  Entry  into,  transit 
through,  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
San  Diego;  Commander,  Naval  Base  San 
Diego;  Commander,  Naval  Base  Point 
Loma;  Commander,  Naval  Base 
Coronado;  or  Commander,  Navy  Region 
Southwest. 

Discussion  of  Rule 

Specifically,  the  Coast  Guard  is 
expanding  the  security  zone  boundaries 
at  the  request  of  the  U.S.  Navy  so  that 
the  U.S.  Navy  can  install  anti-small  boat 
barrier  booms. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
piu-suant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
Subparts  6.01  and  6.04  of  Part  6  of  Title 
33  of  the  Code  of  Federal  Regulations. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
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set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  secmity  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
Violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
S250.000),  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
^dolates  this  section,  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeitiue  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years,  and  a  civil 
penalty  of  not  more  than  $25,000  for 
each  day  of  a  continuing  violation. 
The  Captain  of  the  Port  will  enforce 
lese  zones  and  may  enlist  the  aid  and 
looperation  of  any  Federal,  State, 
lounty,  municipal,  and  private  agency 
lo  assist  in  the  enforcement  of  the 
regidation.  This  regulation  is  issued 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

These  rules  are  not  a  "significant 
legulatory  action"  under  section  3(f)  of 
executive  Order  12866,  Regulatory 
Planning  and  Review,  and  do  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  them  under 
that  Order.  They  are  not  "significant" 
i^der  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS). 

Due  to  National  Security  interests,  the 
iinplementation  of  these  security  zones 
is  necessary  for  the  protection  of  the 
United  States  and  its  people.  The  size  of 
the  zone  is  the  minimum  necessary  to 
provide  adequate  protection  for  U.S. 
Naval  vessels,  their  crews,  adjoining 
areas,  and  the  public.  The  entities  most 
likely  to  be  affected,  if  any,  are  pleasure 
craft  engaged  in  recreational  activities 
and  sightseeing.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  U.S. 
Niaval  vessels,  their  crews,  and  the 
public. 

Small  Entities 

I  Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  these  rules  would  have  a 


significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  these  rules  woidd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  expanded  zones  will  still 
allow  sufficient  room  for  vessels  to 
transit  the  channel  unimpeded. 

If  you  think  that  yoiar  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  these  rules  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES) -explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
these  rules  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121).  . 
we  want  to  assist  small  entities  in 
understanding  these  rules  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemakings.  If 
the  rules  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Joseph 
Brown,  Marine  Safety  Office  San  Diego 
at  (619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  reigulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

Thistle  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.. We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroimiental  impact  of  these  rules  and 
concluded  that,  under  figiu'e  2-1 . 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  these  rules  are 
categorically  excluded  from  further 
environmental  dociunentation  because 
oiu-  action  is  limited  to  the  expansion  of 
existing  security  zones.  The  U.S.  Navy 
has  separately  considered  the  impact  of 
their  proposed  project  including  the 
placement  of  anti-small  boat  barrier 
booms.  While  we  reviewed  the  Navy's 
environmental  dociunentation,  our 
analysis  pertains  solely  to  the  expanded 
placement  of  the  small  markers 
designating  the  security  zones  already 
in  the  waterway.  A  final 
"Environmental  Analysis  Check  List" 
and  a  final  "Categorical  Exclusion 
Determination"  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the  pre- 
amble, the  Coast  Guard  amends  33  CFR 
part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

§165.T1 1-047    [Removed] 

■  2.  Remove  165.T1 1-047. 

■  3.  Revise  §  165.1101  to  read  as  follows: 

§165.1101    Security  Zone:  San  Diego  Bay, 
CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  water  area  within 
Naval  Station,  San  Diego  enclosed  by 
the  following  points:  Beginning  at 
32°41'16.5''  N,  117°08'01"  W  (Point  A); 
thence  running  southwesterly  to 
32°41'02.5''  N,  117°08'08.5''  W  (Point  B); 
to  32°40'55.0''  N,  117°08'00.0''  W  (Point 
C);  to  32°40'49.5''  N.  117°07'55.5''  W 
(Point  D);  to  32°40'44.6''  N,  117°07'49.3'' 
W  (Point  E):  to  32°40'37.8  N, 
117°07'43.2''  W.  (Point  F);  to  32''40'30.9" 


N,  117''07'39.0''  W  (Point  G);  32°40'24.5'' 
N,  117°07'35.0"  W  (Point  H);  to 
32°40'17.2''  N,  117°07'30.8''  W  (Point  I); 
to  32°40'10.6''  N,  117°07'30.5''  W  (Point 
J);  to  32°39'59.0''  N,  117°07'29.0"  W 
(Point  K):  to  32°39'49.8"  N,  117°07'27.2'' 
W  (Point  L);  to  32°39'43.0''  N, 
117°07'25.5''  W  (Point  M);  32°39'36.5'' 
N,  117°07'24.2''  W,  (Point  N);  thence 
nmning  easterly  to  32°39'38.5''  N, 
117°07'06.5''  W  (Point  O);  thence 
running  generally  northwesterly  along 
the  shoreline  of  the  Naval  Station  to  the 
place  of  beginning.  All  coordinates 
referenced  use  datum:  NAD  1983. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  the  area  of  this 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port  San  Diego; 
Commander,  Naval  Base  San  Diego;  or 
Commander,  Navy  Region  Southwest. 

(2)  Persons  desiring  to  transit  the  area 
of  the  seciuity  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
619-683-6495  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.  S.  Navy. 

§  1 65.T1 1  -031    [Removed] 

■  4.  Remove  §  165.T1 1-031. 

■  5.  Revise  §  165.1103  to  read  as  follows: 

§165.1103    Security  Zone:  San  Diego  Bay, 
CA. 

(a)  Location.  The  following  area  is  a 
seciuity  zone:  The  water  adjacent  to  the 
Naval  Submarine  Base,  San  Diego, 
conunencing  on  a  point  on  the  shoreline 
of  Ballast  Point,  at  32°  41'1 1 .2"  N, 

117°  13'57.0''  W  (Point  A),  thence 
northerly  to  32°  41'31.8''  N.  117°  14'00.6'' 
W  (Point  B).  thence  westerly  to 
32°41'32.7''N.  117°  14'03.2''W  (Point 
C).  thence  southwesterly  to  32°41'30.5" 
N,  117°  14'17.5''  W  (Point  D),  thence 
generally  southeasterly  along  the 
shoreline  of  the  Naval  Submarine  Base 
to  the  point  of  beginning,  (Point  A).  All 
coordinates  referenced  use  datum:  NAD 
1983. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  the  area  of  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  San  Diego; 
Commander,  Naval  Base  Point  Loma;  or 
Commander,  Navy  Region  Southwest. 


(2)  Persons  desiring  to  transit  the  area 
of  the  secmity  zone  may  contact  the 
Captain  of  the  Port  at  telephone  nimiber 
619-683-6495  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  \n  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

§165.111-049    [Removed] 

■  6.  Remove  §  165.T1 1-049. 

■  7.  Revise  165.1104  to  read  as  follows: 

§  1 65.1 1 04    Security  Zone:  San  Diego  Bay, 
CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  on  the  waters  along  the 
northern  shoreline  of  Naval  Base 
Coronado,  the  area  enclosed  by  the 
following  points:  Beginning  at 
32°42'53.0''  N,  117°11'45.0  W  (Point  A); 
thence  running  northerly  to  32°42'55.5'' 
N,  117°11'45.0''  W,  (Point  B);  thence 
running  easterly  to  32°42'57.0''  N, 
117°11'31.0'' W,  (Point  C);  thence 
southeasterly  to  32°42'42.0'  N. 
117°11'04.0''  W  (Point  D);  thence 
southeasterly  to  32°42'21.0''  N. 
117°10'47.0''  W  (Point  E)  thence  running 
southerly  to  32°42'13.0''  N,  117°10'51.0'' 
W  (Point  F);  thence  running  generally 
northwesterly  along  the  shoreline  of 
Naval  Base  Coronado  to  the  place  of 
beginning.  All  coordinates  referenced 
use  dattun:  NAD  1983. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  Sec. 
165.33  of  this  part,  entry  into  the  area 
of  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
San  Diego;  Commander,  Naval  Base 
Coronado,  or  Commander,  Navy  Region 
Southwest. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
619-683-6495  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 
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Dated:  April  15.  2003. 
Stephen  P.  M etruck. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  San  Diego,  California. 
[FR  Doc.  03-11166  Filed  5-9-03;  8:45  am] 
BUJNG  COOE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[MS-200326a;  FRL-7497-3] 

Approval  and  Promulgation  of  State 
Plan  for  Designated  Facilities  and 
Pollutants:  MS 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

-^  - 

SUMMARY:  The  EPA  is  approving  the 
sections  lll(d)/129  plan  submitted  by 
the  Mississippi  Department  of 
Environmental  Quality  (MDECi)  for  the 
State  of  Mississippi  on  August  29,  2002, 
for  implementing  and  enforcing  the 
Emissions  Guidelines  (EG)  applicable  to 
existing  Commercial  and  Industrial 
Solid  Waste  hicineration  (CISWI)  Units 
that  Commenced  Construction  On  or 
Before  November  30, 1999. 
DATES:  This  direct  final  rule  is  effective 
July  11,  2003,  unless  EPA  receives 
adverse  comments  by  June  11,  2003.  If 
adverse  comments  are  received,  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Joydeb  Majumder,  EPA 
Region  4,  Air  Toxics  and  Monitoring 
Branch,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303-3104.  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hoiu-s  at  the 
above  listed  Region  4  location.  Anyone 
interested  in  examining  this  document 
should  make  an  appointment  with  the 
office  at  least  24  hoius  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joydeb  Majumder  at  (404)  562-9121  or 
Heidi  LeSane  at  (404)  562-9035. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  1.  2000.  pursuant  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act).  EPA  promulgated  new  soiut;e 
performance  standards  (NSPS) 
applicable  to  new  CISWIs  and  EG 
applicable  to  existing  CISWIs.  The 
NSPS  and  EG  are  codified  at  40  CFR 
part  60,  subparts  CCCC  and  DDDD, 
respectively.  Subparts  CCCC  and  DDDD 
regulate  the  following:  Particulate 


matter,  opacity,  sulfiir  dioxide, 
hydrogen  chloride,  oxides  of  nitrogen, 
carbon  monoxide,  lead,  cadmium, 
mennuy,  dioxins  and  dibenzofurans. 

Section  129(b)(2)  of  the  Act  requires 
States  to  submit  to  EPA  for  approval 
State  Plans  that  implement  and  enforce 
the  EG.  State  Plans  must  be  at  least  as 
protective  as  the  EG,  and  become 
Federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
submittal  of  State  Plans  are  codified  in 
40  CFR  part  60,  subpart  B.  EPA 
originally  promulgated  the  subpart  B 
provisions  on  November  17,  1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
imder  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules. 

This  action  approves  the  State  Plan 
submitted  by  MDEQ  for  the  State  of 
Mississippi  to  implement  and  enforce 
subpart  DDDD,  as  it  applies  to  existing 
CISWI  units  only. 

n.  Discussion 

MDEQ  submitted  to  EPA  on  August 
29,  2002,  the  following  in  their  111(d)/ 
129  State  Plan  for  implementing  and 
enforcing  the  EG  for  existing  CISWIs 
under  their  direct  jurisdiction  in  the 
State  of  Mississippi:  Public 
Participation-Demonstration  that  the 
Public  Had  Adequate  Notice  and 
Opportunity  to  Submit  Written 
Comments  and  Attend  the  Public 
Hearing;  Emissions  Standards  and 
Compliance  Schedules;  Emission 
Inventories,  Source  Surveillance,  and 
Reports;  and  Legal  Authority. 

The  approval  of  the  Mississippi  State 
Plan  is  based  on  finding  that:  (1)  MDEQ 
provided  adequate  public  notice  of 
public  hearings  for  the  EG  for  CISWIs, 
and  (2)  MDEQ  also  demonstrated  legal 
authority  to  adopt  emission  standards 
and  compliance  schedules  to  designated 
facilities;  authority  to  enforce  applicable 
laws,  regulations,  standards,  and 
compliance  schedules,  and  authority  to 
seek  injunctive  relief;  authority  to 
obtain  information  necessary  to 
determine  whether  designated  facilities 
are  in  compliance  with  applicable  laws, 
regulations,  standards,  and  compliance 
schedules,  including  authority  to 
require  record  keeping  and  to  make 
inspections  and  conduct  tests  of 
designated  facilities;  and  authority  to 
require  owners  or  operators  of 
designated  facilities  to  install,  maintain, 
and  use  emission  monitoring  devices 
and  to  make  periodic  reports  to  the  Sate 


on  the  nature  and  amoimt  of  emissions 
fi°om  such  facilities. 

MDEQ  cites  the  following  references 
for  the  legal  authority:  The  Mississippi 
Statues  §  49-2-4.  Department  of 
Environmental  Quality;  executive 
director;  qualification,  §  49-2-5. 
Commission  on  Environmental  Quality. 
§49-2-13.  Powers  and  duties  of 
executive  director,  §49-17-17.  Powers 
and  duties,  §49-17-43  Penalties, 
and§  49-17-21.  Inspections  and 
investigations;  access  to  and 
maintenance  of  records;  testing  and 
sampling;  and  monitoring  equipment. 

An  enforcement  mechanism  is  a  legal 
instrument  by  which  the  MDEQ  can 
enforce  a  set  of  standards  and 
conditions.  The  MDEQ  has  adopted  40 
CFR  60,  Subpart  DDDD,  into  Section  13. 
APC-S-1 ,  of  the  Mississippi  Air     - 
Emission  Regulations  for  the 
Prevention,  Abatement,  and  Control  of 
Air  Contaminants.  Therefore,  MDEQ's 
mechanism  for  enforcing  the  standards 
and  conditions  of  40  CFR  60,  subpart 
DDDD,  is  Rule  APC-S-1,  Section  13.  On 
the  basis  of  these  statutes  and  rules  of 
the  State  of  Mississippi,  the  State  Plan 
is  approved  as  being  at  least  as 
protective  as  the  Federal  requirements 
for  existing  CISWI  units. 

MDEQ  adopted  all  emission  standards 
and  limitations  applicable  to  existing 
CISWI  units.  These  standards  and 
limitation  have  been  approved  as  being 
at  least  as  protective  as  the  Federal 
requirements  contained  in  subpart 
DDDD  for  existing  CISWI  units. 

MDEQ  submitted  the  compliande 
schedule  for  CISWIs  imder  their 
jurisdiction  in  the  State  of  Mississippi. 
This  portion  of  the  Plan  has  been 
reviewed  and  approved  as  being  at  least 
as  protective  as  Federal  requirements  for 
existing  CISWI  units. 

MDEQ  submitted  an  emissions 
inventory  of  all  designated  pollutants 
for  CISWI  units  imder  their  jurisdiction 
in  the  State  of  Mississippi.  This  portion 
of  the  Plan  has  been  reviewed  and 
approved  as  meeting  the  Federal 
requirements  for  existing  CISWI  imits. 

MDEQ  includes  its  legal  authority  to 
require  owners  and  operators  of 
designated  facilities  to  maintain  records 
and  report  to  their  Agency  the  natiu^ 
and  anioimt  of  emissions  and  any  other 
information  that  may  be  necessary  to 
enable  their  Agency  to  judge  the 
compliance  status  of  the  facilities  in 
Appendix  D  of  the  State  Plan.  In 
Appendix  D,  MDEQ  also  submits  its 
legal  authority  to  provide  for  periodic 
inspection  and  testing  and  provisions 
for  making  reports  of  QSWI  emissions 
data,  correlated  with  emission  standards 
that  apply,  available  to  the  general 
public. 
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The  State  Plan  outlines  the  authority 
to  meet  the  requirements  of  monitoring, 
recordkeeping,  reporting,  and 
compliance  assiu-ance.  This  portion  of 
the  Plan  has  been  reviewed  and 
approved  as  being  at  least  as  protective 
as  Federal  requirements  for  existing 
CISWl  units. 

MDEQ  will  provide  progress  reports 
of  plan  implementation  updates  to  the 
EPA  on  an  annual  basis.  These  progress 
reports  will  include  the  required  items 
pursuant  to  40  CFR  part  60,  subpart  B. 
This  portion  of  the  plan  has  been 
reviewed  and  approved  as  meeting  the 
Federal  requirement  for  State  Plan 
reporting. 

This  action  approves  the  State  Plan 
submitted  by  MDEQ  for  the  State  of 
Mississippi  to  implement  and  enforce 
subpart  DDDD,  as  it  applies  to  existing 
CISWI  imits  only. 

m.  Final  Action 

This  action  approves  the  State  Plan 
submitted  by  MDEQ  for  the  State  of 
Mississippi  to  implement  and  enforce 
subpart  DDDD,  as  it  applies  to  existing 
CISWl  units  only.  The  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  State  Plan  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  July  11,  2003,  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  June  11,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  secbnd  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  July  11, 
2003,  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rv.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 


not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Euergy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu-e  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 


to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Sulfuric 
acid  plants.  Waste  treatment  and 
disposal. 

Dated:  April  30,  2003. 
I.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

■  Chapter  I,  title  40  of  the  Code  of  Fed- 
eral Regulation  is  amended  as  follows: 

PART  62— {AMENDED] 

■  1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  Z— Mississippi 

■  2.  Subpart  Z  is  amended  by  adding  an 
undesignated  center  heading  and 
§62.6127  to  read  as  follows: 

Air  Emissions  From  Commercial  and 
Industrial  Solid  Waste  Incineration 
(aSWI)  Units— Section  lll(d)/129  Plan 

§62.61 27    Identification  of  Sources. 

The  Plan  applies  to  existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  that  Commenced 
Construction  On  or  Before  November 
30, 1999. 

[FR  Doc.  03-11751  Filed  5-9-03;  8:45  am] 
BIUING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  301,  302.  303,  304,  and 
307 

RIN  0970-AB81 

Child  Support  Enforcement  Program; 
State  Plan  Approval  and  Grant 
Procedures,  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Financial  Participation, 
Computerized  Support  Enforcement 
Systems 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
comments  on,  and  makes  technical 
corrections  to,  interim  final  child 
support  enforcement  regulations 
published  in  the  Federal  Register  on 
February  9, 1999. 

The  1999  interim  final  rule  eliminated 
regulations,  in  whole  or  in  part,  that 
were  rendered  obsolete  by,  or 
inconsistent  with,  welfare  reform 
legislation  and  a  series  of  related  laws 
that  followed. 

DATES:  These  regulations  are  effective 
on  June  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Brooks,  Deputy  Director,  Policy 
EHvision,  OCSE,  (202)  401-5369, 
ebrooks@acf.bhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

These  regulations  are  published  under 
the  authority  granted  to  the  Secretary  by 
section  1102  of  the  Social  Security  Act 
(the  Act).  Section  1102  of  the  Act 
requires  the  Secretary  to  publish 


regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  he  is  responsible 
imder  the  Act. 

Interim  Final  Regulatory  Provisions 

Interim  final  regulations  published  on 
February  9, 1999  (64  FR  6237)  amended 
Child  Support  Enforcement  program 
regulations  throughout  45  CFR  chapter 
in  for  conformity  with  statutory  changes 
enacted  in  concert  with  welfare  reform. 
The  1999  regulatory  document 
amended:  §§301.1,  302.12.  302.31, 
302.32,  302.34,  302.35,  302.50,  302.51, 
302.52,  302.54,  302.70,  302.75,  302.80. 
303.3,  303.5,  303.7,  303.8,  303.15, 
303.20,  303.30,  303.31,  303.70,  303.71, 
303.72.  303.100,  303.101.  303.102, 
304.12.  304.20.  304.21,  304.26,  304.29, 
and  304.40  and  made  nomenclatiu^ 
edits  throughout  parts  301,  302,  303, 
and  304.  In  addition,  the  1999  interim 
final  rule  removed  §§  302.57,  303.21. 
303.80,  303.103,  303.105,  and  former 
part  305.  which  were  wholly  rendered 
obsolete  by.  or  inconsistent  with, 
statutory  changes  resulting  from  welfare 
reform  and  related  follow-up  legislation. 
These  statutes  are:  Public  Law  104-193, 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA);  Public  Uw  105-33,  the 
Balanced  Budget  Act  of  1997  (BBA); 
Public  Law  105-89,  the  Adoption  and 
Safe  Families  Act  of  1997  (ASFA);  and 
Public  Law  105-200,  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
(CSPL\). 

Response  to  Comments  and  Changes  to 
1999  Interim  Final  Rule 

We  received  comments  from  over  20 
representatives  of  Federal,  State  and 
local  agencies,  national  organizations, 
advocacy  groups,  and  private  citizens 
on  the  interim  final  rule  published  on 
February  9.  1999  in  the  Federal  Register 
(64  FR  6237).  We  appreciate  the  care 
that  commenters  took  in  their  reviews. 
No  comments  were  received  on  the 
request  for  conunents  on  the 
information  collection  activity 
published  on  July  16.  1999  in  the 
Federal  Register  (64  FR  38444). 

This  final  rule  includes  changes  made 
throughout  Child  Support  Enforcement 
regulations  in  response  to  comments  we 
received  in  the  1999  document.  It  also 
includes  additional  technical 
corrections  identified  after  publication 
of  the  1999  interim  final  nUe  that  are  of 
a  nature  that  we  believe  would  not 
require  additional  comment,  such  as 
changes  in  punctuation  or  spelling. 

General 

1 .  Comment:  We  received  one 
comment  recommending  that  the  rule  be 


issued  formatted  with  strikeouts  and 
underlines  indicating  removals  and 
additions  from  the  current  regulation 

Response:  The  Federal  Register's 
publication  policy  does  not  allow 
issuance  of  regulations  with  strikeouts 
and  underlines.  The  annually-updated 
version  of  the  Code  of  Federal 
Regxilations  (CFR)  contains  all  final 
revisions  to  child  support  program 
regulations  revised  as  of  October  1  of 
each  year.  The  Government  Printing 
Office  web  site  at  www.gpo.gov  includes 
the  latest  available  version  of  the  CFR. 

2.  Comment:  We  received  a  comment 
that  we  were  inconsistent  by  removing 
some  regulations  but  adding  language  in 
other  regulations. 

Response:  The  interim  final  rule  was 
drafted  to  minimize  restatement  of 
statutory  language  in  Federal 
regulations.  Therefore,  we  only  added 
language  needed  for  conformity  with 
statutory  language.  In  some  cases,  the 
inconsistency  between  the  regulation 
and  PRWORA  was  so  great  that  the 
regulation  was  removed.  In  response  to 
comments  received  and  to  avoid 
confusion,  we  have  incorporated  some 
statutory  requirements  in  the  Federal 
regulations  (e.g.,  see  §  303.8,  Review 
and  adjustment  of  child  support  orders). 
In  addition,  because  the  rule  was  issued 
as  an  Interim  Final  Rule,  instead  of  a 
Notice  of  Proposed  Rulemaking,  it  was 
limited  to  those  changes  that  were 
required  by  statute  and  were  non- 
discretionary.  Changes  involving  policy 
choices  will  be  issued  through  separate 
rulemaking. 

3.  Comment:  We  received  several 
comments  indicating  that  we  missed 
nomenclatiue  changes  needed  in 
various  sections  of  the  regulations.  For 
example,  changes  were  needed  to 
replace  "absent"  parent  with 
"noncustodial"  parent  and  to  correct 
"an"  noncustodial  to  "a"  noncustodial 
parent. 

Response:  We  have  made  these 
straightforward  corrections  to  the 
regulations  throughout  parts  301 
through  304  and  307  and  will  not  repeat 
these  comments  and  responses 
individually  as  we  discuss  each 
changed  regulation. 

4.  Comment:  We  received  comments 
on  several  sections  of  the  regulations 
that  were  not  included  in  the  interim 
final  rule. 

Response:  We  are  unable  to  address 
these  comments  in  this  final  nde,  but 
will  retain  them  for  consideration  in  any 
future  revisions  to  those  sections. 

Genera}  Definitions — §  301.1 

1.  Comment:  One  commenter  said  that 
the  definitions  for  "overdue  support" 
and  "past-due  support"  create 
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confusion  and  legal  problems  for  the 
program.  "Overdue  support  means  a 
delinquency*  *  *"  and  "Past-due 
support  means  the  amount  of  support 
*   *   *  which  has  not  been  paid."  Lack 
of  clarity  in  these  definitions  and  in  use 
of  the  term  "delinquency"  in  the 
regulations  leaves  interpretation  of  these 
terms  to  local  coiuls.  The  commenter 
cites  court  rulings  that:  (1)  Preclude  use 
of  Federal  income  tax  refund  offset 
when  an  individual  is  current  in  his 
court-ordered  repayment  plan;  (2)  past- 
due  support  is  created  by  default  in 
performance  rather  than  by  the 
existence  of  outstanding  arrears;  and  ^3) 
arrearages  resulting  from  the  retroactive 
application  of  the  support  order  do  not 
constitute  past-due  support  subject  to 
the  Federal  income  tax  refund  intercept. 

Response:  These  regulatory 
definitions  restate  the  definitions  used 
in  the  Act  and  were  not  changed  by  any 
recent  amendments  to  the  Act. 
"Overdue  support"  is  a  term  defined  in 
section  466(e)  of  the  Act  and  is 
applicable  to  section  466  remedies.  It 
was  added  when  that  section  on 
mandatory  State  enforcement  laws  was 
first  included  in  tide  IV-D  by  the  1984 
amendments  to  the  Act.  The  term  "past- 
due  support"  is  defined  in  section 
464(c)  of  the  Act  and  used  in  sections 
454(6)  and  454(18)  and  throughout 
section  464  to  refer  to  delinquencies 
qualifying  for  Federal  income  tax  refund 
offset.  Because  these  are  statutory 
definitions  with  particular  meanings 
and  applications,  we  have  not  altered 
them.  According  to  Black's  Law 
Dictionary,  the  term  "delinquent" 
means  due  and  unpaid  at  the  time 
appointed  by  law.  hi  the  case  of  child 
support,  a  judgment  for  unpedd  support 
or  an  arrearage  amoimt  would  be  a 
delinquency.  Delinquency  is  used  in 
these  regulations  as  a  general  term  to 
distinguish  current  support  from  other 
support. 

2.  Comment:  One  commenter 
suggested  that,  under  definitions,  the 
term  "non-title  IV-A  Medicaid 
recipient"  be  amended  to  "non-FV-A 
Medicaid  recipient". 

Response:  We  agree  and  have  made 
this  revision.  The  term  "Non-tiUe  FV-A 
Medicaid  Recipient"  is  revised  by 
removing  "Non-tiUe  IV-A"  and 
replacing  it  with  "Non-IV-A". 

Single  and  Separate  Organizational 
Unit— §302.12 

1.  Comment:  One  commenter  noted 
that  paragraph  (a)(l)(i)  deletes  reference 
to  §  205.100  although  there  has  been  no 
amendment  to  that  section.  The 
commenter  also  indicated  that  the  word 
"other"  should  be  removed  from 
paragraph  (a)(l)(ii)  for  clarity. 


Response:  Section  205.100  is  obsolete 
with  respect  to  title  FV-A  as 
reauthorized  under  welfare  reform.  It  is 
still  permissible  for  the  IV-D  agency  to 
be  located  within  any  agency  designated 
to  administer  title  IV-A,  but  there  is  no 
longer  a  requirement  for  a  single  State 
agency  in  the  Temporary  Assistance  for 
Needy  Families  (TANF)  program. 
Therefore,  the  word  "other"  in  newly- 
designated  paragraph  (a)(l)(ii)  is 
appropriate. 

Establishing  Paternity  and  Securing 
Support— §302.31 

1.  Comment:  One  commenter  noted 
that  the  preamble  to  the  interim  final 
rule  said  that  we  were  removing 
§  302.31(a)(4),  but  it  was  not  removed. 
This  reference  appeared  in  the 
discussion  of  §  303.80. 

Response:  Reference  to  removal  of 
§  302.31(a)(4)  was  incorrect.  The  content 
of  §  302.31  (a)(3j  was  removed  and 
paragraph  (a)(3)  was  reserved  by  the 
interim  final  rule.  Because  we  have  no 
plans  to  use  the  reserved  paragraph 
(a)(3),  we  are  deleting  it  in  this  final  rule 
and  have  made  a  technical  correction 
redesignating  paragraph  (a)(4)  as  (a)(3). 

Collection  and  Disbursement  of  Support 
Payments  by  the  IV-D  Agency— §  302.32 

1.  Comment;  Two  commenters 
indicated  that  disbursement  timeframes 
in  paragraphs  (b)(1),  (2)  and  (3)  should 
start  from  the  date  of  receipt  by  the  State 
disbursement  unit  (SDU),  pursuant  to 
section  454B(c)  of  the  Act. 

Response:  We  agree  with  these 
comments  and  have  revised  the 
paragraphs,  as  needed,  to  make  them 
consistent  with  the  statute.  We  will 
revise  paragraph  (b)(1)  by  substituting 
"date"  for  "initial  point".  Paragraph 
(b)(1)  already  has  the  language  "receipt 
by  the  SDU".  We  will  revise  paragraphs 
{b)(2)(ii),  (b)(2)(iii)  and  (b)(3)(i)  by 
changing  references  to  receipt  by  the 
State  to  reference  receipt  by  the  SDU. 

2.  Comment:  One  commenter 
questioned  if  the  language  in 

§  302.32(b)(2)(i)  "(other  than  payments 
sent  to  the  family  from  the  State  share 
of  assigned  collections)"  is  in  reference 
to  States  that  pass  through  part  of  or  all 
of  the  collection  in  TANF  cases. 
Another  commenter  indicated  that, 
regarding  paragraph  (b)(2)(i),  collections 
in  TANF  cases  cannot  be  disbiu-sed  to 
the  family  within  2  business  days  of 
receipt  by  the  SDU  or  of  the  end  of  the 
month  of  receipt.  The  County  Welfare 
Department  must  first  determine  total 
assistance  paid  to  the  family  for  the 
month.  The  commenter  indicated  that  it 
is  impossible  to  determine  if  a  pass- 
through  or  other  support  payment  is 
available  to  the  family  until  the  total 


assistance  paid  to  the  family  during  the 
month  is  known.  Once  the  total 
assistance  paid  is  provided  to  the  IV-D 
agency  after  the  end  of  the  month,  the 
rV-D  agency  conducts  the  welfare 
payment  distribution  process  to 
determine  if  the  family  is  entided  to  a 
pass-through  or  other  support  payment. 
The  commenter  requests  that  the 
regulations  be  amended  so  that  States  be 
allowed  to  make  these  payments  within 
2  business  days  of  the  determination  of 
the  amoimt  of  support  payable  to  the 
family  after  the  end  of  the  month. 

Response:  The  language  quoted  by  the 
first  commenter  does  refer  to  payments 
that  States  pass  through  to  families. 
Section  454B  of  the  Act,  entitled  - 
Collection  and  Disbiu'sement  of  Support 
Payments,  requires  the  SDU  to 
"distribute  all  amoimts  payable  under 
section  457(a)  within  2  business  days 
after  receipt  from  the  employer  or  other 
soiu-ce  or  periodic  income,  if  sufficient 
information  identiiying  the  payee  is 
provided."  Addressing  the  issue  raised 
by  the  second  conunenter  goes  beyond 
a  technical  change  to  the  regulations 
and  therefore  cannot  be  dealt  with  in 
this  document.  We  will  consider  these 
comments  in  futiu-e  proposed 
rulemaking  on  this  section. 

3.  Comment:  One  commenter  asked 
that,  since  the  SDU  does  not  receive  and 
disbiu-se  Federal  income  tax  refund 
intercepts,  could  we  include  reference 
in  paragraph  (b)(2)(iv)  to  other  entities 
(e.g.,  IV-D  agencies)  that  may  receive 
and  disburse  them? 

Response:  The  conunenter  is  correct 
that  Federal  income  tax  refund  offset 
collections  are  not  necessarily  sent  to 
the  SDU;  they  are  sent  to  an  account 
designated  by  the  State  IV-D  agency  for 
receipt  of  these  monies.  However, 
payments  made  to  the  family  fix»m  these 
funds  must  be  disbursed  by  the  SDU, 
therefore  we  have  not  made  this  change 
to  the  regulation. 

4.  Comment:  The  commenter  also 
asked  whether  we  plan  to  include  in  the 
regulations  information  from  OCSE- 
AT-98-24  on  the  definition  of 
"assistance  paid  to  the  family". 

Response:  Since  this  definition  is 
addressed  in  existing  agency  issuances, 
we  do  not  believe  it  is  necessary  to 
captiu'e  it  in  regulation.  Please  note  that 
OCSE-AT-99-10  revised  the  definition 
of  assistance  for  child  support  piuposes 
in  OCSE-AT-9B-24,  for  consistency 
with  the  final  TANF  regulations. 

State  Parent  Locator  Senrice—§  302.35 

1.  Comment:  One  commenter 
requested  that  the  preamble  clarify  that 
reference  to  the  removal  of  medical 
support  obligations  from  §  302.35(c)(1), 
which  addresses  appropriate  requests  to 
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the  State  parent  locator  service  for  use 
of  the  Federal  Parent  Locator  Service,  is 
merely  a  technical  change  because  the 
language  is  obsolete  and  that  the  change 
has  no  substantive  effect  on  the  use  of 
the  SPLS  or  FPLS  to  collect  medical 
support. 

Response:  We  agree.  The  deletion  of 
"or  medical  support  obligations  if  an 
agreement  is  in  effect  under  §  306.2  of 
this  chapter"  in  §  302.35(c)(1)  has  no 
substantive  effect  on  the  use  of  the  SPLS 
or  FPLS  to  collect  medical  support 
under  the  IV-D  program.  The  language 
was  deleted  because  former  Part  306 
governing  optional  cooperative 
agreements  between  IV-D  and  Medicaid 
agencies  is  no  longer  in  effect. 

2.  Comment:  One  commenter 
requested  that  in  §  302.35(c)(4)  the 
phrase  "parental  kidnapping  or  child 
custody  or  visitation"  cases  be  used 
because  it  is  consistent  with  other 
sections  of  the  statute  and  regulations. 

Response:  We  agree  and  have  changed 
the  terminology  to  reflect  the  order  of 
wording  elsewhere  in  regulations.  We 
are  amending  paragraph  (c)(4)  by 
removing  ",  visitation"  and  adding,  "or 
visitation"  after  "custody"  to  conform  to 
changes  to  section  463(a)(2)  of  the  Act 
defining  persons  authorized  to  access 
the  FPLS  for  custody  or  visitation 
purposes. 

3.  Comment:  One  commenter 
suggested  that  States  need  more 
guidance  on  the  role  of  the  SPLS  under 
PRWORA,  including  the  appropriate  use 
of  State  databases  to  respond  to 
requests,  how  to  address  family  violence 
concerns,  and  "locate-only"  requests  in 
non-fV-D  support  cases.  The 
conunenter  indicated  that  there  has 
been  an  increase  in  the  number  of 
"locate-only"  requests  submitted  to  the 
SPLS  and  States  have  concerns  about 
appropriately  verifying  and  responding 
to  these  requests.  The  commenter 
suggested  that  the  Secretary  provide 
further  guidance  to  ensure  that  the  vast 
amoimt  of  data  now  available  through 
the  SPLS  and  FPLS  is  properly 
safeguarded. 

Response:  We  agree  that  these  issues 
are  very  important  and  we  have  already 
issued  guidance.  In  DCL-00-36,  dated 
March  15,  2000,  OCSE  published  a 
summary  list  of  current  statutory 
citations,  regulatory  citations,  and  OCSE 
policy  documents  covering  authorized 
requests  for  FPLS  information  and 
information  from  statewide  child 
support  enforcement  systems.  Key 
documents  include:  AT-99-09,  dated 
June  16, 1999,  on  safeguarding  of  FPLS 
information;  AT-98-27,  dated 
September  17,  1998  and  DCL-98-122, 
dated  November  25, 1998.  on  the  family 
violence  indicator;  AT-98-26,  dated 


August  25. 1998.  forwarding  final 
regulations  implementing  statewide 
automated  systems  requirements;  PIQ- 
98-05,  dated  August  12,  1998,  on 
requests  for  FPLS  information  for 
making  or  enforcing  a  child  custody  or 
visitation  determination;  and  PIQ-98- 
02,  dated  May  18,  1998  on  court  access 
to  FPLS  information.  Other  important 
OCSE  documents  are:  The  Federal  Case 
Registry  Interface  Guidance  Document, 
Section  6.7  Request  for  Locate;  and  the 
Automated  Systems  for  Child  Support 
Enforcement:  A  Guide  for  States, 
outlining  system  certification 
requirements. 

To  gather  additional  information  on 
States'  needs  in  this  area,  OCSE 
convened  a  work  group  to  review 
current  poficy  on  the  locate  function 
and  safeguarding  of  information 
handled  by  State  IV-D  agencies.  The 
group  met  for  7  months  in  2001  and 
provided  very  useful  guidance  to  OCSE 
regarding  States'  concerns.  We  are 
currently  developing  proposed 
regulations  on  the  SPLS  and 
safeguarding  of  State  information  in 
order  to  address  these  issues.  We  are 
also  developing  guidance  to  States  on 
use  of  the  FPLS  in  non-IV-D  child 
support  cases. 

In  addition  to  the  above,  in  reviewing 
§  302.35,  we  identified  an  error  in 
wording  in  paragraph  (c)(2),  which 
refers  to  "any  agency"  of  a  court  that 
may  request  FPLS  information.  We  are 
making  a  technical  correction  to  this 
paragraph  by  replacing  "agency"  with 
"agent"  to  reflect  the  statutory  language 
from  which  this  provisiQjj  is  derived. 

Provision  of  Service  in  Interstate  IV-D 
Cases — §302.36 

1.  Comment:  One  commenter  noted 
that  §  303.7(b)(3)  references  "Federally- 
approved  interstate  forms"  and 
suggested  that  a  provision  should  be 
added  to  §  302.36  to  reqmre  use  of 
Federally  approved  interstate  forms  per 
section  454(9){E)  of  the  Act. 

Response:  We  do  not  generally 
include  statutory  references  in  the 
regulations  except  where  necessary  for 
understanding  the  requirements.  Since 
§  302.36  requires  the  State  to  provide 
interstate  services  in  accordance  with 
the  requirements  of  §  303.7,  and  §  303.7 
requires  use  of  the  Federally-approved 
interstate  forms,  we  do  not  believe  that 
an  additional  reference  to  the  forms 
requirement  is  needed  in  regulation. 

Assignment  of  Rights — §302.50 

1 .  Comment:  Several  commenters 
suggested  we  change  the  title 
"Assignment  of  rights"  for  clarity.  One 
suggested  "Obligations  with  assigned 
rights"  and  the  other  suggested 


"Assignment  of  rights  to  support 
obligations". 

Response:  We  agree  that  "Assignment 
of  rights"  is  confusing  and  are  revising 
the  title  of  this  section  to  "Assignment 
of  rights  to  support"  because  an 
individual  assigns  his  or  her  rights  to 
support,  not  to  the  support  obligation 
itself.  This  language  is  consistent  with 
language  used  in  the  regulation  section. 

In  addition,  in  reviewing  this  section, 
we  identified  misplaced  punctuation. 
To  correct  this,  we  are  amending 
paragraph  (b)(2)  by  replacing  ";  or"  at 
the  end  of  the  paragraph  with  a  period. 

Distribution  of  Support  Collections — 
§302.51 

1.  Comment:  A  State  commenter" 
raised  concerns  about  revisions  to 
procedures  for  distribution  of  State  tax 
intercept  collections.  The  State  has  a 
high  State  income  tax  and  realizes 
significant  collections  from  State  tax 
intercept.  Federal  and  State  tax 
intercept,  while  having  different 
thresholds  for  collection,  have 
previously  been  distributed  to  satisfy 
arrearages.  OCSE-AT-97-1 7  indicated 
that  States  can  decide  distribution  order 
where  section  457  of  the  Act  is  silent. 

Response:  Section  457  of  the  Act  only 
provides  one  exception  to  applying 
collections  first  to  satisfy  the  current 
support  obligation.  Section 
457(a)(2)(B)(iv)  of  die  Act  requires  that 
Federal  income  tax  refund  offset 
collections  must  be  applied  first  to 
satisfy  arrearages.  Therefore,  there  is  no 
discretion  in  Federal  law  to  allow  State 
income  tax  refund  offset  collections  to 
be  distributed  like  Federal  income  tax 
refund  offsets.  To  clarify,  however. 
OCSE-AT-97-1 7  states  that  States  may 
satisfy  different  categories  of  assigned 
arrearages  in  any  order  because  section 
457  is  silent  in  this  regard.  It  does  not 
allow  States  to  choose  whether  to  apply 
a  collection  to  arrearages  rather  than 
current  support. 

In  reviewing  this  section,  we 
identified  an  incorrect  citation  to 
section  457  of  the  Act.  To  correct  it.  we 
are  amending  §  302.51(a)(3)  by  inserting 
"B"  in  the  citation  so  that  it  reads 
"section  457(a)(2)(B)(iv)". 

2.  Comment:  One  commenter. 
suggested  that  we  amend  the  regulation 
to  be  consistent  with  OCSE-AT-97-1 7. 
Q  &  A  41,  to  allow  States  to  hold  future 
payments  until  the  due  date  or 
immediately  pay  them  to  the  family  in 
former  assistance  cases. 

Response:  Section  302.51(b),  which 
was  formerly  §  302.51(c),  addresses  the 
distribution  or  allocation  of  collections 
to  satisfy  future  support  in  current 
assistance  cases  and  prohibits  a  State 
fi°om  applying  or  distributing  those 
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collections  to  satisfy  future  support 
unless  all  assigned  ciurent  and  past-due 
support  is  paid.  Q  &  A  41  of  OCSE-AT- 
97-17  is  not  consistent  with 
disbiusement  timeframes  in  section 
454B  of  the  Act  and  will  be  revised.  Any 
collection  in  a  former  or  never 
assistance  case  that  is  owed  to  the 
family  must  be  sent  to  the  family  within 
2  business  days  of  receipt  in  the  SDU. 
This  would  include  futiu-e  payments 
owed  to  the  family.  The  2-day  time 
frame  was  required  by  PRWORA,  which 
also  required  FV-D  agencies  to  establish 
SDUs.  Since  the  February  9, 1999 
publication  of  the  interim  final 
regulation,  implementation  of  the  SDUs 
has  allowed  States  to  comply  with  the 
2-day  requirement  without  difficulty. 

3.  Comment:  One  commenter 
indicated  that  the  requirement  under 
paragraph  (a)(4)(iii)  to  contact  the 
employer  when  the  employer  fails  to 
report  the  date  of  withholding  is 
burdensome  and  jeopardizes 
disbursement  within  2  days  of  receipt  of 
the  collection.  The  conunenter  indicated 
that  the  State  should  use  the  date  of  the 
employer's  check  or  it  should  be  left  at 
State  option  to  contact  the  employer. 

Response:  Pursuant  to  section  454B(c) 
of  the  Act,  the  date  of  collection  for 
amounts  collected  and  distributed  is  the 
date  of  receipt  by  the  SDU.  However, 
States  have  the  option  of  deeming  the 
date  of  withholding  to  be  the  date  of 
collection  when  the  current  support  is 
withheld  by  an  employer  in  the  month 
when  due  and  received  by  the  SDU  in 
a  month  other  than  the  month  when 
due.  Therefore,  States  are  not  required 
to  use  the  date  of  withholding  as  the 
date  of  collection  for  distribution 
piuposes.  If  a  IV-D  agency  opts  to  use 
the  date  of  withholding  and  4n 
employer  fails  to  supply  that  date, 
§  302.51(a)(4)(iii)  allows  the  State  to 
reconstruct  the  date  either  by  contacting 
the  employer  or  comparing  the  actual 
amoimts  collected  with  the  pay 
schedule  in  the  order.  Thus,  the  State 
may  reconstruct  the  date  of  withholding 
without  contacting  the  employer. 

4.  Comment;  Two  commenters 
indicated  that  the  preamble  language 
describing  changes  to  paragraph  (a)(4) 
which  defines  the  date  of  collection  for 
distribution  piuposes  is  not  consistent 
with  the  change  made  in  the  regulation 
itself. 

Response:  We  agree  that  there  is  a 
discrepancy  between  the  preamble  and 
the  regulation  in  paragraphs  (a)(4)(i)  and 
(ii).  The  preamble  omitted  the  effective 
date  of  the  new  definition  of  date  of 
collection.  The  regulatory  language  is 
correct:  "Effective  October  1, 1998  (or 
October  1,  1999  if  applicable)  except 
with  respect  to  those  collections 


addressed  under  paragraph  (a)(3]  of  this 
section  and  except  as  specified  under 
paragraph  (a)(4)(ii)  of  this  section,  with 
respect  to  amounts  collected  and 
distributed  under  title  IV-D  of  the  Act, 
the  date  of  collection  for  distribution 
purposes  in  all  IV-D  cases  is  the  date  of 
receipt  in  the  State  disbursement  unit 
established  under  section  454B  of  the 
Act." 

5.  Comment:  One  commenter 
indicated  that  former  paragraph  (b)(5) 
that  read  "if  the  amount  coUecte^  is  in 
excess  of  the  amounts  required  to  be 
distributed  imder  paragraph  (b)(1) 
through  (4)  of  this  section,  such  excess 
shall  be  paid  to  the  family"  should  be 
retained.  The  commenter  suggested  that 
due  to  revisions  to  paragraphs  (b)(1)  and 
Cb)(3),  this  paragraph  needs  rewording 
to  retain  its  original  intent. 

Response:  Section  302.51(b)(5)  was 
deleted  because  it  referred  to  paragraphs 
(b)(1)  through  (4)  which  were  removed 
because  of  changes  to  the  distribution 
rules  pursuant  to  PRWORA.  We  deleted 
provisions  inconsistent  with  the  new 
section  457  of  the  Act  and  made  a 
conscious  decision  not  to  repeat  the 
statutory  requirements  in  the 
regulations.  However,  the  basic 
principle  of  ensuring  that  the  State 
never  retains  more  assigned  support 
collections  than  the  total  amoimt  of 
assistance  paid  to  the  custodial  parent  is 
still  in  effect.  This  provision  is  found  in 
section  457(a)(1)(B)  of  the  Act  (see  also 
two  Action  Transmittals  on  distribution, 
OCSE-AT-97-17  and  OCSE-AT-98- 
24). 

Notice  of  Collection  of  Assigned 
Support— §302.54 

1.  Comment:  One  commenter  pointed 
out  some  inconsistencies  in  the  interim 
final  rule:  paragraph  (a)(1)  refers  to 
"conditions  in  paragraph  (c)",  but 
former  paragraph  (c)  was  deleted; 
paragraph  (b){l)(ii)  refers  to 
"information  required  imder  paragraph 
(b)(2)",  but  that  information  is  now  in 
paragraph  (a);  and  paragraph  (b)(2) 
refers  to  paragraphs  (b)(1)  and  (b)(2), 
which  are  now  paragraphs  (a)(1)  and  (2). 

Response:  We  agree  with  this 
commenter.  A  final  rule  which 
eliminated  certain  regulatory 
requirements  was  issued  on  December 
20,  1996  in  the  Federal  Register  (61  FR 
67235).  That  rule  removed  paragraph  (a) 
and  redesignated  paragraphs  (b)  and  (c) 
as  (a)  and  (b).  At  that  time,  we  neglected 
to  make  corresponding  changes  in  later 
references  to  these  redesignated 
paragraphs. 

Therefore,  we  are  now  making  the 
following  technical  corrections:  in 
paragraph  (a)(1),  we  are  revising 
"paragraph  (c)"  to  read  "paragraph  (b)"; 


in  paragraph  (b)(l)(ii),  we  are  revising 
"paragraph  (b)(2)"  to  read  "paragraph 
(a)";  and  in  paragraph  (b)(2),  we  are 
revising  "(b)(1)"  to  read  "(a)(1)"  and 
"(b)(2)"  to  read  "(a)(2)". 

§302.65    Withholding  of  Unemployment 
Compensation. 

In  reviewing  the  regulations  for 
corrections  missed  in  the  interim  final 
rule,  we  found  a  typographical  error  in 
§  302.65.  To  correct  this,  we  are  making 
a  technical  change  to  correct  the 
spelling  of  "criteria"  in  paragraph  (c)(7). 

Required  State  Laws— §302.70 

1 .  Comment:  Two  commenters 
pointed  out  that  since  §§  303.103  and 
303.105  are  eliminated,  references  to 
them  in  paragraphs  (a)(4)  and  (7)  should 
be  eliminated. 

Response:  We  agree  and  are  deleting 
these  references.  In  addition  to  the 
changes  raised  by  commenters,  we  are 
making  a  similar  technical  correction  to 
paragraph  (c)  by  replacing  "§§  303.100 
through  303.105  of  this  chapter"  with 
"§§303.100  through  303.102  and 
§  303.104  of  this  chapter". 

2.  Comment:  Two  commenters  noted 
that  paragraph  (a)(5)(ii)  refers  to 
obsolete  "§§  232.40  through  232.49  of 
this  title"  and  should  be  changed  to 
refer  to  section  454(29)  of  the  Act. 

Response:  We  have  deleted  the 
regulatory  references  in  that  clause  and 
added  the  reference  to  section  454(29)  of 
the  Act. 

3.  Comment:  One  commenter 
recommended  that  we  remove 
paragraphs  (a)(1)  through  (a)(ll)  as  they 
restate  the  provisions  of  the  Act  but 
retain  introductory  language  in 
paragraph  (a). 

Response:  Paragraphs  (a)(1)  through 
(11)  not  only  restate  provisions  in 
section  466  of  the  Act,  they  also  cross- 
reference  related  requirements  in  Part 
303  of  the  regulations.  We  are  looking 
at  the  best  way  to  present  these 
requirements  and  will  address  any 
needed  changes  during  futiu'e  revisions 
to  this  section. 

4.  Comment:  One  conunenter  noted 
that  we  should  replace  "wages"  with 
"income"  in  paragraph  (a)(8). 

Response:  We  have  made  this 
technical  revision  for  consistency  with 
section  466(a)(1)  and  (b)  of  the  Act. 

Procedures  for  the  Imposition  of  Late 
Payment  Fees  on  Noncustodial  Parents 
Who  Owe  Overdue  Support— §302.75 

1.  Comment:  A  commenter  noted  that 
paragraph  (b)(6)  refers  to  §  305.50, 
which  no  longer  exists. 

Response:  The  reference  to  §  305.50  in 
the  interim  final  regulation  was  a 
typographical  error.  In  paragraph  (b](6}, 
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vf  e  are  correcting  the  citation  by 
changing  "§  305.50"  to  "§  304.50". 

Mandatory  Computerized  Support 
Enforcement  System — §302.85 

\l.  Comment:  A  commenter  suggested 
editing  paragraph  (b)(2),  governing  the 
conditions  for  waiver  of  certain 
automated  systems  requirements, 
because  it  refers  to  45  CFR  part  305 
which  was  removed  and  reserved  by  the 
interim  final  rule. 

Response:  Since  publication  of  the 
ititerim  final  rule,  a  new  part  305  was 
added  to  the  regulations.  Section  305.63 
of  this  part  contains  requirements  for 
determining  substantial  compliance 
with  title  IV-D  of  the  Act  as  a  result  of 
an  audit  conducted  under  §  305.60. 
Tlius,  we  are  not  changing  the  reference 
to  part  305  in  this  section. 

Location  of  Noncustodial  Parents — 
§\303.3 

1.  Comment:  With  the  expanded 
Federal  Parent  Locator  Service  (FPLS), 
States  submit  cases  in  then  State  Case 
Registries  to  the  Federal  Case  Registry 
(FCR).  When  a  new  case  is  submitted  to 
the  FCR,  it  is  matched  proactively  with 
other  data  in  the  FPLS  and  States 
receive  locate  information 
automatically.  Now  that  this  proactive 
matching  occurs,  the  commenter  asked 
if  there  is  still  a  need  for  States  to 
submit  cases  quarterly  to  the  FPLS  for 
locate?  Also,  is  it  still  necessary  to 
access  all  appropriate  location  sources, 
including  the  FPLS,  within  75  calendar 
days  of  determining  that  location  is 
necessary  and  to  make  repeated  locate 
attempts,  including  transmitting  cases  to 
the  FPLS,  when  new  information 
becomes  available  on  a  case? 

\Response:  Proactive  matching 
between  the  FCR  and  the  National 
Directory  of  New  Hires  (NDNH)  occurs 
each  time  new  information  is  added  to 
an  FCR  or  NDNH  record  on  an 
individual.  The  proactive  match 
information  is  sent  electronically  to 
State  rV-D  agencies  daily  when  a  match 
occurs  to  link  a  IV-D  cas6  with  newly 
provided  information.  This  is  a  major 
enhancement  to  program  locate 
processes  and  leads  to  location  of 
individuals  sought  in  many  child 
support  cases.  Further  location  attempts 
may  remain  necessary  in  cases  where 
people  are  self-employed,  employed  but 
not  reported,  unemployed  but  not 
receiving  unemployment  compensation, 
or  employed  outside  the  United  States 
by  entities  that  do  not  report  to  the 
FPLS.  In  addition,  location  efforts  are 
needed  to  find  assets,  debts,  and  other 
information  that  enables  an  agency  to 
proceed  with  a  case  even  though 
proactive  match  information  is  provided 


on  new  hires,  quarterly  wages  and 
imemployment  compensation.  OCSE 
has  issued  PIQ-01-02,  dated  February 
28,  2001,  to  address  these  changes.  The 
PIQ  indicates  States  are  not  required  to 
submit  cases  to  the  FPLS  for  searches  of 
other  locate  sources,  but  OCSE 
encoiu-ages  this  if  the  State  has  reason 
to  believe  that  an  FPLS  query  may  be 
helpful.  States  are  not  required  to 
submit  cases  to  the  FPLS  quarterly,  nor 
are  they  required  to  make  repeated 
locate  attempts  to  the  FPLS,  when  new 
information  becomes  available,  since 
constant  updating  of  FCR  and  NDNH 
databases  and  ongoing  proactive 
matching  are  in  place. 

Establishment  of  Paternity— §  303.5 

1 .  Comment:  A  commenter  noted  that 
this  section  is  amended  to  include 
administrative  orders  for  genetic  testing. 
As  amended,  the  language  eliminates 
reference  to  certain  paternity  actions 
taken  in  coiul.  The  commenter  asked  if 
we  intend  to  drop  the  requirement  for 
the  child  support  agency  to  obtain  an 
order  for  repayment  of  costs  for  genetic 
tests  if  the  tests  were  ordered  as  part  of 
a  court  process. 

Response:  In  §  303.5(d)(2)  we  deleted 
"legal"  to  indicate  that  a  contested 
paternity  case  is  any  action  in  which  the 
issue  of  paternity  may  be  raised  imder 
State  law  and  one  party  denies 
paternity.  The  action  may  occur  through 
an  administrative  or  judicial  process. 
The  amendment  deleting  "legal"  did  not 
eliminate  court  actions. 

2.  Comment:  Two  commenters  asked 
whether  the  phrase  in  paragraph  (c) 
which  reads  "and  use  through 
competitive  procurement  laboratories" 
is  correct. 

Response:  This  phrase  is  accurate. 
States  must  follow  competitive 
procurement  practices,  consistent  with 
requirements  at  45  CFR  part  74,  and  use 
accredited  laboratories  that  perform 
legally  and  medically  acceptable  genetic 
tests  at  reasonable  cost,  consistent  with 
requirements  at  section  466(a)(5)(F)  of 
the  Act. 

3.  Comment:  One  commenter  noted 
that  the  use  of  the  phrase  "alleged  father 
who  has  denied  paternity"  in  paragraph 
(e)(3)  is  inconsistent  with  section 
466(a)(5)(B)(ii)(I)  of  the  Act  which 
requires  recoupment  from  the  alleged 
father  if  paternity  is  established, 
whether  or  not  he  denies  paternity. 

Response:  Section  466(a)(5)(B)(ii)(I)  of 
the  Act  provides  for  recoupment  at  State 
option  only  in  contested  cases  where 
the  agency  has  to  order  genetic  tests  and 
paternity  is  established.  The  commenter 
raises  issues  that  go  beyond  the  scope  of 
this  technical  rulemaking.  We  will 
consider  this  comment  in  future 


revisions  to  this  section  through 
proposed  rulemaking. 

Provision  of  Services  in  Interstate  IV~D 
Cases— §303.7 

1.  Coininenf;  Several  commenters 
noted  that  the  preamble  to  the  interim 
final  ride  (64  FR  6241)  indicates 
paragraph  (b)(1)  is  amended  to  require 
States  to  use  their  long-arm  statute  to 
establish  paternity,  but  there  is  no 
corresponding  requirement  in  the 
regulation  itself. 

Response:  We  have  corrected  this 
error  by  revising  paragraph  (b)(1)  to 
read:  "Use  its  long-arm  statute  to 
establish  paternity,  when  appropriate." 
As  indicated  in  the  preamble  to  the 
interim  final  rule,  all  States  have  long- 
arm  paternity  establishment  authority 
under  UIFSA. 

2.  Comment:  One  commenter 
suggested  changing  "wage  withholding 
to  "income  withholding"  in  paragraph 
(b)(2). 

Response:  We  agree  and  have  made 
this  change  for  consistency  with  section 
466(a)(1)  and  (b)  of  the  Act  which  refer 
to  income  withholding. 

3.  Comment:  One  commenter  noted 
that  the  preamble  indicated  that 
regulatory  references  in  paragraphs 
{c)(7)(ii)  and  (iii)  were  placed  in  the 
correct  numerical  order,  but  there  was 
no  corresponding  change  in  the 
regulation  itself. 

Response:  We  have  made  these 
changes,  as  intended  in  the  interim  final 
rule.  In  paragraph  {c)(7)(ii)  we  are 
correcting  "§§  303.4  and  303.101  of  this 
part  and  §303.31  of  this  chapter"  to 
read  "§§303.4,  303.31  and  303.101  of 
this  part".  Similarly,  in  paragraph 
(c)(7)(iii)  we  are  correcting  "§§  303.6 
and  303.100  through  303.102  and 
303.104  of  this  part  and  §  303.31  of  this 
chapter"  to  read  "§§  303.6,  303.31, 
303.100  through  303.102,  and  303.104 
of  this  part". 

4.  Comment:  Several  commenters 
suggested  that  §  303.7(c)(7)(iv)  be 
revised  to  require  the  fV-D  agency  to 
forward  payments  to  the  initiating  State 
within  2  business  days  of  the  date  of 
receipt  in  the  State  Disbursement  Unit 
of  the  responding  State. 

Response:  We  agree  that  this 
suggestion  is  consistent  with  section 
454B  of  the  Act,  which  requires  SDUs 
to  disburse  certain  amounts  within  2 
business  days  of  receipt,  but  it  is  not 
required  by  statute  and  therefore  not 
included  in  this  rulemaking.  The  2 -day 
time  frame  applies  only  to  collections 
from  employers  and  collections  of  other 
periodic  income.  Collections  that  do  not 
result  from  periodic  income,  such  as  tax 
refund  offsets,  lottery  wirming  intercept, 
or  levies  of  assets,  are  not  required  to  be 
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distributed  within  2  days,  ^  there  may 
be  appeals  of  these  types  of  collections. 
We  will  consider  changes  to  time  frames 
applicable  to  interstate  cases  in  the  next 
revision  to  §  303.7  imder  a  Notice  of 
Proposed  Rulemaking. 

Review  and  Adjustment  of  Child 
Support  Orders— §303.8 

1.  Comment:  There  were  two 
comments  concerning  definitions  for 
"review"  and  "adjustment"  that  were  in 
the  former  §  303.8.  One  commenter 
suggested  that  we  retain  the  former 
definitions  of  "review"  and 
"adjustment",  but  rename  them  as 
"guidelines  review"  and  "guidelines 
adjustment".  The  commenter  made  this 
suggestion  because  most  States  will 
continue  with  guideline  reviews. 

The  second  commenter  believed  that 
the  language  for  this  section  might  be 
construed  to  mandate  administrative 
reviews.  The  commenter  suggested  that 
we  amend  the  regulation  by  including  a 
process  for  challenging  a  proposed 
adjustment  or  determination,  apart  from 
the  review  that  takes  place  in  the 
judicial  setting.  The  commenter  believes 
that  if  their  State  complies  with  the  new 
provisions,  there  would  be  no  proposed 
order  or  adjustment,  hi  the  commenter's 
State,  a  litigant  files  a  motion  with  the 
court,  the  court  rules  on  the  motion;  and 
either  party  can  appeal  the  order. 

Response:  We  agree  with  these 
conmients.  We  have  reinstated  the  terms 
"review"  and  "adjustment"  from  the 
former  §  303.8(a)(1)  and  (3)  as 
applicable  to  guidelines  reviews  only. 

Reinstating  the  definition  of  "review" 
also  clarifies  diat  reviews  are  not 
mandated  to  be  conducted  only  by 
administrative  process.  The  definition 
for  "review"  includes  "proceeding 
before  a  court,  quasi-judicial  process,. or 
administrative  body". 

2.  Comment:  One  commenter  was 
concerned  that  the  15-day  timeframe  to 
determine  whether  to  conduct  a  review 
was  ehminated. 

Response:  The  15-day  timeframe  to 
determine  whether  or  not  to  conduct  a 
review  was  removed  because  it  conflicts 
with  the  reqiiirement  that  States  review, 
at  least  once  every  3  years,  any  case 
upon  receipt  of  a  request  for  review. 

3.  Comment:  We  received  a  few 
comments  about  notices.  Two 
conunenters  questioned  whether  the 
requirement  to  provide  the  notice  of  the 
right  to  request  a  review  is  met  by 
placing  such  notice  in  the  order. 
Another  commenter  asked,  in  a  case 
with  multiple  orders,  which  State  sends 
the  notice  of  the  right  to  request  a 
review  and  the  notice  of  the  results  of 
the  review.  A  fourth  commenter  asked 
when  to  send  these  notices  and  how  to 


implement  this  requirement  since  each 
case  has  a  different  date  of  application, 
different  date  of  review,  and  States  vary 
in  frequency  permitted  between 
reviews. 

Response:  Section  466(a)(10){C)  of  the 
Act  requires  the  State  to  provide  notice 
to  each  parent  subject  to  the  order  not 
less  than  once  every  3  years  informing 
them  of  their  right  to  request  the  State 
to  review  and,  if  appropriate,  adjust  the 
order  pursuant  to  this  paragraph.  The 
paragraph  also  states  that  the  notice  may 
be  included  in  the  order.  Including  the 
notice  in  the  order  merely  takes  care  of 
the  first  year  requirement;  the  triennial 
requirement  must  still  be  fulfilled. 

With  respect  to  cases  with  multiple 
orders,  the  State  that  is  working  the  case 
should  send  the  notice  of  the  right  to 
request  a  review,  or  if  it  issues  an  order, 
may  include  the  notice  in  the  order. 
Notice  of  the  right  to  request  a  review 
must  be  sent  every  3  years  thereafter  if 
the  State  continues  to  work  the  case. 
Any  State  that  conducts  a  review  must 
send  the  notice  of  the  results  of  the 
review.  A  review  conducted  in  a  case 
with  multiple  orders  would  include  a 
determination  of  the  controlling  order 
and  reconciliation  of  all  arrearages 
under  the  orders  in  accordance  with  the 
Uniform  Interstate  Family  Support  Act 
(UIFSA).  Once  a  controlling  order 
determination  is  made,  UIFSA  governs 
who  has  jurisdiction  to  adjust  or  modify 
the  controlling  order. 

Since  section  466(a)(10)(C)  was 
effective  October  1,  1996,  States  should 
have  notice  procedures  in  place.  Each 
State  has  authority  to  meet  this 
requirement  in  a  manner  that  is  most 
efficient  for  its  system  and  resources. 
Notices  can  be  sent  all  af  one  time  or  on 
a  staggered  basis  according  to  the  State's 
own  procedures. 

4.  Comment:  There  were  two 
comments  regarding  the  use  of 
thresholds  and  change  of  circiunstances. 
One  commenter  noted  that  an  Office  of 
Inspector  General  report  indicated  that 
40  States  maintained  the  requirement  to 
meet  thresholds  showing  a  substantial 
change  in  circumstances  before  a  review 
is  conducted  or  an  adjustment  is  made, 
which  they  use  regardless  of  the 
frequency  of  reviews.  The  commenter 
asked  whether  thresholds  for  the  3-year 
reviews  upon  request  could  be  less 
prohibitive  than  the  thresholds  for 
reviews  that  are  conducted  more 
frequently  that  require  a  substantial 
change  of  circumstances.  Another 
commenter  thought  that  even  the  3-year 
reviews  should  require  a  substantial 
change  in  circiunstances  since  it  is 
required  by  the  more  frequent  reviews. 

Response:  States  may  not  require 
proof  or  a  showing  of  a  change  in 


circiunstances  in  a  3-year  review  upon 
request.  Under  section  466(a)(10)(A)(iii) 
of  the  Act,  and  upon  request,  3-year 
reviews,  and  adjustment,  if  appropriate, 
are  automatic,  without  any  proof  of  a 
change  of  circumstances.  If  a  party 
desires  a  review  sooner  than  once  every 
3  years,  the  party  must  show  a 
substantial  change  of  circumstances  for 
an  adjustment  of  the  order,  consistent 
with  section  466(a)(10)(B)  of  the  Act. 

In  reviewing  §  303.8  and  the 
comments  received,  we  determined  that 
the  changes  made  by  the  interim  final 
rule  were  not  fully  reflective  of  the 
statutory  requirements  in  section 
466(a)(10)  of  the  Act  and  that  this  was 
leading  to  confusion  about  what  States 
must  do  to  meet  the  requirements. 
Therefore,  in  addition  to  reinstating  the 
definitions  for  "review"  and 
"adjustment"  from  the  original 
regulation  in  response  to  conunents,  we 
have  decided  to  replace  the  paragraph 
(b)  language  published  in  the  interim 
final  rule  with  the  language  in  the 
statute  at  section  466(a)(10)  of  the  Act. 
We  are  revising  paragraph  (c)  to  clarify 
that  States  may  use  a  quantitative 
standard  only  in  cases  involving  the  use 
of  automated  methods  in  accordance 
with  section  466(a)(10)(A)(i)(m)  of  the 
Act.  That  section  alone  refers  to  orders 
being  "eligible  for  adjustment," 
recognizing  there  might  be  some 
standard  set  to  determine  eligibility  for 
adjustment.  The  other  two  methods  of 
review  (guidelines  and  cost-of-living)  do 
not  contain  this  language.  Sections 
303.8(a)  and  (d)  through  (f)  remain  as 
published  in  the  interim  final  rule.  A 
siunmary  of  the  changes  to  this  section 
follows. 

We  are  revising  paragraph  (b)(1)  by 
restating  the  requirements  of  section 
466(a)(10)(A)(I)(i}  of  the  Act  that  the 
State  must  have  procediues  luider 
which  reviews  are  performed  every  3 
years  upon  request  of  either  parent  or, 
in  the  case  of  an  assignment  under  part 
A,  upon  the  request  of  the  State  agency, 
taking  into  account  the  best  interests  of 
the  child.  For  clarity,  and  consistency 
with  section  466(a)(10)  of  the  Act, 
paragraph  (b)(l)(i)  is  added  to  the 
regulation  to  explain  guideline  reviews; 
paragraph  (b)(l)(ii)  is  added  to  explain 
cost  of  living  adjustment  (COLA) 
reviews;  and  paragraph  (b)(l)(iii)  is 
added  to  explain  the  automated  reviews. 
These  three  subparagraphs  repeat  the 
statutory  requirements  of  section 
466(a)(10){A)(i)(IHIII). 

Current  paragraph  (b)(2)  of  the 
regulation  is  redesignated  as  paragraph 
(b)(6)  and  revised  to  be  consistent  with 
the  statute,  as  discussed  below. 

We  are  adding  a  new  paragraph  (b)(2) 
which  restates  section  466(a)(10)(A)(ii) 


Federal  Register/Vol.  68,  No.  91 /Monday.  May  12,  2003 /Rules  and  Regulations  25299 


of  the  Act,  to  specify  that  either  party 
may  contest  an  adjustment  within  30 
days  after  the  date  of  the  notice  of  the 
adjustment  in  the  case  of  a  COLA  or 
automated  review  by  making  a  request 
for  a  guideline  review,  and  adjustment, 
if  appropriate. 

We  are  reinstating  former  definitions 
for  "adjustment"  and  "review"  in  a  new 
paragraph  (b)(3)  for  use  in  guideline 
reviews  only,  in  response  to  comments. 

We  are  restating  section 
466(a)(10)(A)(iii)  of  the  Act  in  a  new 
paragraph  (b)(4),  which  specifies  that 
adjustments  under  guideline  reviews  do 
not  require  proof  or  showing  of  a  change 
in  circumstances. 

We  are  adding  new  paragraph  (b)(5)  to 
restate  section  466(a){10)(B)  of  the  Act 
regarding  making  a  request  for  a  review 
outside  the  3 -year  cycle.  If  the 
requesting  party  demonstrates  a 
substantial  change  in  circumstances,  the 
State  must  adjust  the  order  in 
accordance  with  its  guidelines. 

We  are  redesignating  former 
paragraph  (b)(2)  as  new  paragraph  (b)(6) 
and  revising  it  to  restate  section 
466(a)(10)(C)  of  the  Act  regarding  notice 
not  less  than  once  every  3  years 
informing  parents  of  their  right  to 
request  a  review.  We  have  retained  the 
provision  in  the  current  regulation  that 
the  notice  must  specify  the  place  and 
maimer  in  which  the  request  should  be 
made. 

Paragraph  (c)  is  amended  by  adding  a 
paragraph  title  and  the  words  "using 
automated  methods  under  paragraph 
(b)(l)(iii)"  to  indicate  that  the 
reasonable  quantitative  standard  for 
determining  adequate  grounds  for 
petitioning  for  adjustment  of  the  order 
applies  only  when  the  review  is  done 
using  automated  methods,  as  required 
under  section  466(a)(10)(A)(i)(ra)  of  the 
Act. 

Paragraphs  (d)  through  (f)  are 
imchanged  with  the  exception  of  the 
technical  changes  of  adding  a  title  to 
paragraph  (d),  changing  the  words  "to 
petition  for"  to  "initiate  an"  in 
paragraph  (d)  and  substituting  "must" 
far  "wiU"  in  paragraph  (f). 

Agreements  To  Use  the  Federal  Parent 
Locator  Service  (FPLS)  in  Parental 
Kidnapping  and  Child  Custody  Cases — 
§303.15 

1.  Comment:  One  commenter  thought 
that  paragraph  (a)(1)  which  defines 
authorized  persons  should  be  revised 
consistent  with  changes  made  by  the 
Adoption  and  Safe  Families  Act  of  1997 
(ASFA). 

Response:  ASFA  amended  section  453 
of  the  Act  by  adding  tide  IV-B  and  title 
rV-E  agencies  to  the  list  of  authorized 
parsons  to  whom  FPLS  information  may 


be  disclosed  for  the  purpose  of 
establishing  parentage.  Section 
302.35(c)  already  includes  these 
authorized  persons,  in  accordance  with 
ASFA  amendments  to  section  453  of  the 
Act.  ASFA  did  not  amend  the  list  of 
authorized  persons  in  section  463  of  the 
Act,  which  governs  the  regidations  at 
§303.15. 

We  amended  this  section,  but  failed  to 
amend  the  title.  We  are  revising  the 
section  title  to  reflect  the  addition  of 
"visitation"  determinations  as  an 
authorized  piupose  of  the  agreements. 
We  are  also  making  technical  changes  in 
paragraph  (a)(l){i)  by  replacing  the 
period  at  the  end  with  a  semicolon  and 
in  paragraph  (a)(l)(ii)  by  replacing 
"visistation"  with  "visitation"  and  by 
adding  "or"  after  the  semi-colon. 

Minimum  Organizational  and  Staffing 
Requirements — §  303.20 

1 .  Comment:  One  commenter  noted 
that  paragraph  (e)(3)  refers  to  parts  220, 
222  and  226  of  45  CFR  chapter  II,  which 
no  longer  exist. 

Response:  We  agree  with  the 
commenter  and  have  removed  the 
reference  to  the  obsolete  regulations. 

2.  Comment:  One  commenter  noted 
that  paragraph  (g)  remains  although  it 
refers  to  part  305,  which  was  removed. 

Response:  Requirements  governing 
audits  to  determine  substantial 
compliance  with  title  FV-D 
requirements  imder  section  452(a)(4)  of 
the  Act  were  placed  back  in  part  305  by 
final  regulations  governing  incentives 
and  penalties  published  December  27, 
2000  (see  OCSE-AT-01-01).  Therefore, 
the  reference  to  part  305  is  accurate. 

Safeguarding  Information — §  303.21 

1.  Conune/i^- Conunenters  expressed 
varied  opinions  regarding  removing, 
retaining  or  revising  this  regulation.  One 
commenter  recommended  that  we  retain 
this  regulation  as  the  following  will  be 
lost:  (1)  Paragraphs  (a)(1)  and  (3)  limit 
the  sharing  of  information;  (2)  paragraph 
(a)(4)  clarifies  that  information  may  be 
shared  with  officials  charged  with 
investigating  physical,  mental,  or  sexual 
abuse;  and  (3)  paragraph  (b)  prohibits 
disclosure  of  case  specific  identifying 
information  to  legislative  bodies.  The 
new  language  of  section  454(26)  of  the 
Act  is  not  as  precise  and  does  not  clarify 
what  would  be  imauthorized.  Moreover, 
the  commenter  noted  that  §  307.13  deals 
only  with  information  in  the  States' 
computerized  databases.  The 
commenter  believes  it  is  important  to 
retain  privacy  rights  of  IV-D 
participants. 

Another  commenter  agreed  that  the 
regulation  was  inconsistent  with 
PRWORA  and  should  be  deleted  or 


substantially  revised.  The  conunenter 
encourages  the  Secretary  to  issue  an 
updated  regulation  to  replace  this 
regulation  as  soon  as  possible.  States' 
access  to  information  has  been  vastly 
expanded  under  PRWORA  and  States 
need  gmdance  on  use  of  data  and 
disclosure  of  information,  including 
deahng  with  the  family  violence 
indicator. 

A  third  coipmenter  indicated  that 
eliminating  f)aragraph  (b)  while  OCSE 
works  on  its  new  r^ulation  might  result 
in  broader  disclosure  to  legislative 
bodies  during  this  time  of  intensive 
study  of  TANF  and  child  support 
enforcement  programs. 

Response:  We  are  maintaining  otur 
decision  to  delete  this  regulation 
because  it  was  not  responsive  to  the 
post-welfare  reform  environment.  It 
protected  information  only  on 
applicants  and  recipients  of  IV-D 
services.  It  did  not  protect  information 
that  IV-D  agencies  have  on 
noncustodial  parents  and  children,  nor 
did  it  protect  information  that  IV-D 
agencies  now  have  on  persons  who  may 
not  be  involved  in  a  IV-D  case,  such  as 
new  hires,  wage  earners  and  individuals 
receiving  unemployment  compensation. 
Section  454(26)  of  the  Act  requires 
States  to  have  safeguards  in  effect  to 
protect  all  confidential  information 
handled  by  the  State  agency.  It  further 
prohibits  release  of  information  under 
certain  circumstances  such  as  when 
there  is  a  protective  order  in  place.  The 
regulation  allowed  broader  disclosure  of 
some  information  that  is  no  longer 
permitted  under  the  Act.  Release  of 
personal  information  to  legislative 
bodies  is  not  permitted  under  section 
454(26)  of  the  Act,  which  requires  States 
to  protect  confidential  information  in 
their  possession. 

A  work  group  of  State  and  Federal 
members  met  in  2001  to  discuss  the 
types  of  issues  that  need  to  be  addressed 
in  publication  of  a  proposed 
replacement  regulation,  which  is  now 
under  development.  We  recognize  the 
importance  of  protecting  the  privacy  of 
data  handled  by  IV-D  agencies.  Despite 
the  deletion  of  §  303.21,  certain 
safeguarding  requirements  remain  in 
effect  that  cover  States'  automated 
systems.*For  example,  final  rules  issued 
August  3, 1998  (63  FR  44795)  on 
Statewide  automated  systems  address 
safeguarding  of  information  contained 
in  the  States'  child  support  databases. 

Securing  and  Enforcing  Medical 
Support  Obligations — §303.31 

1.  Comment:  Several  conunenters 
asked  whether  the  IV-D  agency  is 
required  to  enforce  an  order  which 
requires  the  noncustodial  parent  to 
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provide  health  insurance  in  instances 
where  the  custodial  parent  already 
provides  such  coverage  and  does  not 
want  the  noncustodial  parent's 
coverage.  One  of  the  commenters 
suggested  allowing  a  waiver  of  the 
requirement  to  enforce  the  noncustodial 
parent's  coverage.  The  commenter 
suggested  that  the  waiver  could  include 
petitioning  the  coiul  or  administrative 
authority  to  include  the  custodial 
parent's  coverage  in  the  order,  and 
pursuing  coverage  from  the 
noncustodial  parent  only  if  the 
custodial  parent  does  not  have  coverage 
other  than  Medicaid. 

Response:  If  a  support  order  requires 
a  noncustodial  parent  to  provide  health 
insurance  coverage,  the  only  way  for  a 
IV-D  agency  to  avoid  enforcing  that 
order  is  a  change  to  the  order.  There  is 
no  authority  under  sections  466{a)(19) 
or  452(f)  of  the  Act  to  waive  the 
requirement  to  enforce  noncustodial 
parents'  health  insurance  coverage. 
Section  452(f)  requires  the  Secretary  of 
HHS  to  issue  regulations  requiring  IV- 
D  agencies  to  include  medical  support 
as  part  of  any  child  support  order  and 
to  enforce  medical  support  whenever 
health  care  coverage  is  available  to  the 
noncustodial  parent  at  a  reasonable  cost. 
Section  466(a){19)  of  the  Act  requires 
the  use  of  the  National  Medical  Support 
Notice  (NMSN)  to  enforce  an  order  that 
contains  a  requirement  for  health  care 
coverage.  Unless  the  order  allows  for 
alternative  coverage,  a  FV-D  agency 
must  send  the  NMSN  to  the 
noncustodial  parent's  employer,  if 
known,  as  required  in  section  466(a)(19) 
of  the  Act  and  §303.32,  published 
December  27,  2000  and  effective  March 
27,  2001  (see  OCSE-AT-01-02). 

2.  Comment:  Two  commenters 
indicated  that  regulations  should  assure 
that  all  orders  include  health  insurance, 
consistent  with  section  452(f)  of  the  Act. 
Another  commenter  recommended  that 
we  revise  paragraphs  (b)(1),  (2),  and  (4) 
to  delete  any  references  to  "petition", 
just  as  CSPIA  deleted  the  reference  to 
"petition"  in  section  452(f)  of  the  Act. 

Response:  We  agree  that  CSPIA 
required  the  Secretary,  in  section  452(f), 
to  issue  regulations  requiring  FV-D 
agencies  to  include  medical  support  as 
part  of  any  child  support  order. -Separate 
regulations  will  be  issued  that  offer  the 
public  an  opportimity  for  comment. 

Requests  by  the  State  Parent  Locator 
Senrice  (SPLS)  for  Information  From  the 
Federal  Parent  Locator  Service  (FPLS) — 
§303.70 

1.  Comment:  One  commenter 
suggested  we  revise  paragraph  (d)(1)  by 
replacing  "to  obtain  information  or  to 
facilitate  the  discovery  of  any 


individual"  with  "to  obtain  information 
on,  or  to  facilitate  the  discovery  of,  the 
location  of  any  individual".  The 
commenter  noted  that  paragraph  (d)(1) 
does  not  track  section  453(a)(3)  of  the 
Act  which  states  that  the  FPLS  may  be 
used  for  the  purpose  of  enforcing  any 
Federal  or  State  law  with  respect  to  the 
unlawful  taking  or  restraint  of  a  child. 
The  commenter  expressed  concern  if  the 
change  to  paragraph  (e)(l)(i),  which 
governs  fees  for  use  of  the  FPLS,  means 
that  rV-D  agencies  will  be  charged  fees 
for  cases  other  than  just  non-IV-A, 
locate  only,  and  parental  kidnapping/ 
child  custody  cases.  The  commenter 
indicated  that  PZ-D  agencies  should  not 
have  to  pay  fees  for  use  of  the  FPLS  in 
IV-A  cases.  Finally,  the  commenter 
proposed  that  the  paragraph  (e)(l)(iii) 
cite  should  be  to  section  453(k)(3)  of  the 
Act,  not  to  section  453(k)  of  the  Act. 

Response:  We  did  not  make  the 
revision  described  in  the  first  comment. 
While  the  regulation  language  is  not 
exact,  we  believe  it  generally  covers  the 
requirement.  We  agree  with  the 
conunenter's  second  comment  and  have 
added  "Federal  or"  before  "State"  for 
consistency  with  the  statute.  Regarding 
the  conunenter's  third  concern  about 
being  charged  additional  fees  for  use  of 
the  FPLS,  PRWORA  changed  the 
requirements  on  FPLS  fees  and  now 
States  must  pay  for  all  information 
received  from  the  FPLS  pursuant  to 
section  453(k)(3)  of  the  Act.  (See  DCL- 
00-73,  dated  June  28,  2000,  which 
explains  OCSE's  charges  to  States  for 
using  the  FPLS.)  We  agree  with  the 
commenter's  final  point  and  have 
revised  paragraph  (e)(l)(iii)  by  citing 
section  453(k)(3)  of  the  Act. 

Requests  for  Collection  of  Past-Due 
Support  by  Federal  Tax  Refund  Offset — 
§303.72 

1.  Comment:  One  commenter  noted 
three  instances  of  "Secretary  of  the 
Treasury"  that  should  be  replaced  by 
"Secretary  of  the  U.  S.  Treasury". 

Response:  We  agree  with  the 
comment  and  made  this  change 
throughout  the  section.  In  addition,  we 
are  making  a  technical  change  by 
revising  "an  title  IV-A"  to  "a  title  IV- 
A"  in  paragraph  (a)(3)(iv).  Finally, 
paragraph  (h)(3)  is  amended  to  delete 
the  language  "fSecretary  of  the  U.S. 
Treasuryt"  which  was  included  in  the 
paragraph  in  error. 

Procedures  for  Income  Withholding — 
§303.100 

1 .  Comment:  Several  commenters 
noted  that  some  references  to  "wages" 
have  not  been  replaced  by  "income". 

Response:  We  will  make  these 
changes  in  paragraphs  (e)(l)(i)  and  (g). 


2.  Comment:  One  commenter  noted 
that  the  preamble  does  not  explain  that 
paragraphs  (h)(5)(i)  through  (iii),  (6)  and 
(7)  have  been  deleted  or  why. 

Response:  The  interim  final  rule 
explained  that  former  paragraph  (h)  was 
redesignated  as  paragraph  (f)  and 
revised  to  provide  updated  standards  for 
program  operations  for  both  the 
traditional  two-state  interstate  mcome 
withholding  remedy  and  UlFSA's  new 
one-state  direct  income  withholding 
remedy.  Former  paragraphs  (h)(5)(i)-(iii) 
were  deleted  because  PRWORA  revised 
section  466(b)(4)  of  the  Act  to  remove 
the  requirements  for  an  advance  notice 
in  cases  of  initiated  income 
withholding.  We  did  not  intend  to 
delete  former  paragraphs  (h)(6)  and  (7), 
which  govern  due  process  and  which 
State  law  governs  in  interstate 
withholding  situations.  Since  these 
paragraphs  were  inadvertently  omitted 
in  the  interim  final  rule,  they  are 
reinstated  in  this  regulation  and 
redesignated  as  paragraphs  (f)(4)  and  (5). 

3.  Comment:  One  commenter  noted 
that  throughout  this  section  the  term 
"wages"  is  replaced  with  the  term 
"income",  but  the  term  "employer"  was 
not  similarly  expanded  upon.  The 
continued  use  of  the  term  "employer" 
seems  to  limit  the  impact  of  the 
requirements  provided  in  this  section  to 
income  derived  only  from  employers. 

Response:  Use  of  the  term  "employer" 
is  consistent  with  its  use  in  section 
466(b)  of  the  Act. 

4.  Comment:  One  commenter  asked 
whether  the  14-day  implementation 
time  frame  has  been  eliminated  in 
paragraph  (e)(l)(ix).  If  it  has  been 
eliminated,  can  State  laws  provide  a 
time  frame  for  employers  to  implement 
income  withholding? 

Response:  The  14-day  time  frcime  was 
tied  to  the  advance  notice  to  the 
noncustodial  parent  that  was  eliminated 
by  PRWORA.  Section  466(b)(6)(A)(i)  of 
the  Act  and  §  303.100(e)(l)(ix)  state  that 
employers  must  pay  the  withheld 
amoimt  to  the  SDU  within  7  business 
days  after  the  date  the  amount  would 
have  been  paid  or  credited  to  the 
employee. 

5.  Comment:  One  commenter  noted 
that  Basic  Housing  Allowances/separate 
rations  are  not  taxable  and  should  not 
be  included  in  income  withholding; 
only  basic  pay  should  be  included. 

Response:  Our  regulations  at  §  302.56 
say  that  a  State  shall  have  procedures 
for  setting  guidelines  and  that  the 
guidelines  must  take  into  consideration 
all  earnings  and  income  Of  the 
noncustodial  parent.  Basic  housing 
allowances  and  rations  are  not  excluded 
from  the  definition  of  income  subject  to 
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withholding  under  section  466(b)(8)  of 
the  Act. 

6.  Conunent:  Two  commenters 
pointed  out  a  conflict  between 
§  303.100(e)(2)  and  (3)  that  require 
income  withholding  notices  to 
employers  to  be  issued  within  15 
calendar  days  while  Federal  law  at 
section  454A(g)(l)(A){i)  of  the  Act 
requires  notices  to  be  sent  to  employers 
within  2  business  days.  This  commenter 
asked  whether  there  are  actually  2 
different  requirements. 

Response:  Sections  453A(g)(l)  of  the 
Act  requires  the  State  to  transmit  an 
income  withholding  notice  to  an 
employer  within  2  business  days  after 
the  date  information  regarding  a  newly 
hired  employee  is  entered  into  the  State 
Directory  of  New  Hires.  Section 
454A(g)(l){A)(i)  of  the  Act  and 
implementing  regulations  at 
§  307.11(c)(l){i)  require  the  statewide 
automated  system  to  transmit  income 
withholding  orders  and  notices  to 
employers  and  other  debtors  within  2 
business  days  after  receipt  of  notice  of 
income  and  the  income  source  subject 
to  withholding  from  a  court,  another 
State,  an  employer,  the  Federal  Parent 
Locator  Service,  or  another  soiut;e 
recognized  by  the  State.  Under  these 
provisions,  the  2-day  time  frame  for 
sending  a  withholding  order  or  notice 
applies  only  to  situations  in  which  the 
State  Directory  of  New  Hires  or  the 
statewide  automated  system  receives 
notice  of  the  new  hire  or  income  soiut:e 
subject  to  withholding.  We  have  revised 
paragraphs  (e)(2)  and  (3)  to  include 
reference  to  the  2-day  timeframe  for 
sending  the  withholding  notice  as 
described  above  and  retained  the  15-day 
time  frame  in  the  ciurent  regulation  for 
other  situations  where  notification  is 
not  received  by  the  State  Directory  of 
New  Hires  or  the  automated  system. 

7.  Conunent:  One  commenter  noted 
that  the  reference  to  "paragraph  (f)(1)  of 
this  section"  in  paragraph  (e)(4)  is  in 
error.  The  correct  reference  should  be  to 
"paragraph  (e)(1)". 

Response:  We  agree  with  the 
commenter  and  in  response  to  this 
technical  error  have  made  the  correction 
to  paragraph  {e)(4)  by  replacing  the 
citation  "paragraph  (f)(1)  of  this 
section"  with  "paragraph  (e)(1)  of  this 
section".  , 

Expedited  Processes — §  303. 101 

1.  Comment:  A  commenter 
recommended  that  paragraph  (b)(2)  be 
revised  to  reference  review  and 
adjustment  timeframes  at  §  303.8(e). 

Response:  As  ciurently  written, 
§  303.101  provides  for  expedited 
processes  for  establishing  and  enforcing 
support  orders.  The  conunenter  suggests 


a  modification  to  this  section  to  add 
expedited  review  and  adjustment  of 
orders.  We  consider  this  to  be  a 
substantive  change  that  is  not 
appropriate  for  this  technical 
rulemaking.  We  will  consider  this 
conunent  in  any  future  revision  to  this 
section. 

We  are  making  a  technical  correction 
in  paragraph  (a)  of  this  section  by 
inserting  a  period  after  "Definition". 

Collection  of  Overdue  Support  by  State 
Income  Tax  Refund  Offset— §  303.102 

1.  Comment:  One  commenter  noted  in 
§  303.102(a)(1)  the  word  "or"  needs  to 
be  inserted  following  "section  408(a)(3) 
of  the  Act". 

Response:  We  agree  with  this 
comment.  In  §  303.102(a)(1),  we  are 
making  a  technical  correction  by 
inserting  the  word  "or"  following 
"section  408(a)(3)  of  the  Act".  In 
addition,  we  are  making  an  editorial 
change  to  the  language  of  paragraph 
(g)(1)  because,  as  it  currently  reads, 
subparagraph  (ii)  is  a  sentence  fragment 
with  no  subject. 

Procedures  for  the  Imposition  of  Liens 
against  Real  and  Personal  Property— 
§303.103 

1.  Comment:  One  commenter 
suggested  that  Federal  guidance 
regarding  implementing  lien 
requirements  is  necessary. 

Response:  To  clarify  the  issue  of 
direct  imposition  of  liens  across  State 
lines,  we  issued  OCSE-PIQ-99-06  on 
August  16,  1999.  We  believe  further 
guidance  in  this  area  is  more 
appropriate  through  development  of 
technical  assistance  publications  and 
examples  of  model  practices  used  by 
States.  Current  information  on  State  lien 
and  levy  laws  may  be  foimd  on  the 
OCSE  Web  site  at  "www.acf.dhhs.gov/ 
programs/cse".  Click  on  "Online 
Interstate  Roster  and  Referral  Guide 
(IRG)",  then  click  on  a  particular  State, 
and  then  click  on  "View  State  FIDM 
Information"  for  a  matrix  of  lien 
information  specific  to  each  State. 

Availability  and  Rate  of  Federal 
Financial  Participation — §304.20 

1 .  Comment:  One  commenter 
suggested  that  paragraph  (b)(l)(iii)(C)  be 
revised  to  include  "Indian  Tribes  or 
Tribal  Organizations"  as  added  in 
§302.34.  Section  304.20(b)(l)(iii)(C) 
cross-references  §  302.34. 

Response:  We  agree  with  the 
commenter.  We  have  revised 
§  304.20(b)(l)(iii)(C)  to  read: 
"Cooperation  with  courts,  law 
enforcement  officials,  and  Indian  Tribes 
or  Tribal  organizations  pursuant  to 
§  302.34  of  this  chapter." 


2.  Comment:  One  commenter 
indicated  that  paragraphs  (b)(l)(viii)(C) 
and  (ix)(C)  were  removed  because  the 
IV-A  agency  no  longer  determines 
cooperation.  The  commenter  suggests 
that  these  paragraphs  be  reinstated  and 
revised,  as  there  is  still  an  exchange  of 
information  between  FV-D  and  IV-A 
about  cooperation  determinations  made 
by  the  IV-D  agency.  Section 
304.20(b){l){ix)  prior  paragraph  (D)  was 
removed  for  the  same  reasons  and  it 
should  also  be  reinstated  and  revised. 

Response:  In  §  304.20,  paragraphs 
(b)(l)(viii)(C)  and  (b)(l)(ix)(C)  were 
removed  because  of  the  transfer  of 
responsibility  for  determining 
cooperation  from  the  FV-A  agency  and 
the  Medicaid  agency  to  the  FV-D 
agency.  Therefore,  agreements  are  no 
longer  necessary.  Any  activity 
associated  with  the  FV-D  agency's 
determination  of  cooperation  under 
section  454(29)  of  the  Act  is  an 
allowable  cost  under  the  IV-D  program. 

Determination  of  Federal  Share  of 
Collections— §  304.26 

1.  Comment:  One  commenter 
indicated  that  regulations  for  the 
determination  of  the  Federal  share  of 
collections  are  confusing.  The 
commenter  recommends  deleting  "to 
the  extent  of  its  participation  in  the 
financing  of  the  title  FV-A  and  title  FV- 
E  payments"  in  paragraph  (a)  and 
indicating  that  the  Federal  share  be 
determined  pursuant  to  section 
457(c)(2)  of  the  Act. 

Response:  We  agree  and  revised 
paragraph  (a)  by  deleting  the  confusing 
language  and  adding  that,  in  computing 
the  Federal  share  of  support  collections 
for  assistance  made  under  tides  IV-A 
and  FV-E,  the  State  must  use  the  Federal 
medical  assistance  percentage  (FMAP) 
in  effect  for  the  fiscal  year  in  which  the 
amoimt  is  distributed,  as  defined  in 
section  457(c)(3)  of  the  Act. 

2.  Comment:  One  commenter  notes 
that  the  4th,  5th  and  6th  sentences  of 
the  preamble  description  are  inaccurate 
and  should  be  replaced  with:  "Section 
457(c)(3)(A)  defines  the  FMAP  rate  to  be 
75  percent  in  the  case  of  F*uerto  Rico, 
the  Virgin  Islands,  Guam  and  American 
Samoa.  Section  457(c)(3)(B)  specifies 
that  the  FMAP  rates  as  defined  at 
section  1905(b)  of  the  Act  be  used  for 
any  other  State."  The  commenter  also 
suggests  that  we  revise  paragraph  (a)  by 
removing  "to  the  extent  of  its 
participation  in  the  financing  of  the  title 
IV-A  and  title  IV-E  pa)mient"  and  add 
"the  Federal  share  of  the  support 
collections"  in  its  place  and  revise  the 
next  sentence  to  read:  "In  computing 
the  Federal  share  of  support  collections 
for  assistance  made  imder  titles  IV-A 
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and  IV-E,  the  State  shall  use  the  Federal 
medical  assistance  percentage  (FMAP) 
in  effect  for  the  fiscal  year  in  which  the 
amount  is  distributed  as  defined  in 
sections  457(c)(3)  and  1905(b)  of  the 
Act." 

Response:  We  agree  with  the 
commenter  and  have  included  these 
changes  with  minor  editorial 
modifications.  We  are  revising 
paragraph  (a)  of  this  section  to  be 
consistent  with  the  revised  lemguage  of 
sections  457(c)(2)  and  (3)  of  the  Act  that 
specifies  the  use  of  the  Federal  Medical 
Assistance  Percentage  (FMAP)  formula 
in  calculating  the  Federal  share  of  child 
support  collections.  Section  457(c)(2) 
specifies  that  the  Federal  share  of 
collections  is  the  portion  of  the  amount 
collected  resulting  from  the  application 
of  the  FMAP  in  effect  for  the  fiscal  year 
in  which  the  amount  is  distributed. 
Section  457(c)(3)(A)  defines  the  FMAP 
rate  to  be  75  percent  for  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  America 
Samoa.  Section  457(c)(3)(B)  specifies 
that  the  FMAP  rates  for  any  other  State 
are  as  defined  in  section  1905(b)  of  the 
Act,  as  in  effect  on  September  30,  1995. 

Repayment  of  Federal  Funds  by 
Installments— §  304.40 

1.  Comment:  One  commenter  suggests 
that  in  the  last  sentence  of  paragraph 
(b)(3),  we  delete  "Quarterly  Statement  of 
Expenditures  (SRA-OA— 41)  reports" 
and  replace  it  with  "Quarterly  Report  of 
Expenditvues  and  Estimates". 

Response:  We  agree  with  the 
commenter  and  are  updating  the 
reference  to  the  form  since  the  name  of 
the  form  has  changed.  We  are  amending 
paragraph  (b)(3)  of  this  section  by 
removing  "Quarterly  Statement  of 
Expenditiires  (SRA--OA-41)  reports" 
and  replacing  it  with  "Quarterly  Report 
of  Expenditures  and  Estimates". 

Definitions— 307. 1 

In  paragraph  (c)  we  are  replacing 
"non-AFDC"  with  "non-IV-A"  to 
eliminate  the  obsolete  reference  to  the 
old  AFDC  program. 

Functional  Requirements  for 
Computerized  Support  Enforcement 
Systems  in  Operation  by  October  1, 
1997— §307.10 

We  have  made  technical  corrections 
in  paragraphs  (b)(10)  and  (b)(14)(ii)  and 
(iii)  to  correct  two  typographical  errors 
and  change  "AFDC"  to  "IV-A". 

Paperwork  Reduction  Act 

Information  collection  requirements 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d))  were  fulfilled  for 
this  final  nde.  All  required  State  plan 
preprints  were  approved  by  OMB  on 


March  5,  2003  under  OMB  No.  0970- 
0017.  Also  new  forms  were  approved  as 
OMB  Nos.  0970-0085  on  December  5, 
2000  (Standard  Interstate  Forms),  0970- 
0152  on  March  27,  2001  (Lien  and 
Subpoena  Forms),  and  0970-0154  on 
March  7,  2001  (Income  Withholding 
Form).  Technical  corrections  were  made 
to  the  Lien  Form,  which  was  reissued  in 
May  2002,  but  no  new  information 
collection  was  required  by  the  change. 
An  additional  information  collection 
burden  consisted  of  updating  the  State 
plan  by  removing  the  State  plan 
preprint  page  for  Section  3.12,  Payment 
of  Support  through  the  IV-D  agency  or 
Other  Entity.  This  was  required  because 
45  CFR  302.57,  Procedm^s  for  payment 
of  support  through  the  IV-D  agency  or 
other  entity,  was  removed  by  the 
interim  final  rule.  OMB  approved  this 
information  collection  bxu-den  on 
September  13, 1999  imder  OMB  No. 
0970-0017.  Otherwise,  this  rule  does 
not  require  information  collection 
activities,  and,  therefore,  no  additional 
approvals  are  necessary  under  the 
Paperwork  Reduction  Act. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  that 
this  rule  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments  and  individuals  and 
results  from  restating  the  provisions  of 
the  statute.  State  governments  are  not 
considered  small  entities  under  the  Act. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  No  costs  are 
associated  with  this  rule  as  it  merely 
ensiures  consistency  between  the  statute 
and  regulations. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditiu-e  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  biu'densome 


alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  final  rule. 

We  have  determined  that  the  final 
rule  will  not  result  in  the  expenditiue 
by  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  more  than  $100  million  in  any  one 
year.  Accordingly,  we  have  not  prepared 
a  budgetary  impact  statement, 
specifically  addressed  the  regulatory 
alternatives  considered,  or  prepared  a 
plan -for  informing  and  advising  any 
significantly  or  imiquely  impacted  small 
governments. 

Congressional  Review 

This  final  rule  is  not  a  major  rule  as    ^ 
defined  in  5  U.S.C.  chapter  8. 

Assessment  of  Federal  Regulations  and 
Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulations  may  affect  family  well  being. 
If  the  agency's  determination  is 
affirmative,  then  the  agency  must 
prepare  an  impact  assessment 
ad<&essing  seven  criteria  specified  in 
the  law.  These  regulations  will  not  have 
an  impact  on  family  well  being  as 
defined  in  the  legislation.  This 
regulation  merely  aligns  existing 
Federal  regiUations  with  Federal 
legislation  and,  like  the  Federal 
legislation,  will  positively  impact 
families  needing  support. 

Executive  Order  13132 

Executive  Order  13132  on  Federalism 
applies  to  policies  that  have  Federalism 
implications,  defined  as  "regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distributions  of  power  and 
responsibilities  among  the  various 
levels  of  government".  This  rule  does 
not  have  Federalism  implications  for 
State  or  local  governments  as  defined  in 
the  Executive  Order. 

List  of  Subfects 

45  CFR  Part  301 

Child  support.  Grant  programs/social 
programs. 

45  CFR  Part  302 

Child  support.  Grant  programs/social 
programs.  Reporting  and  record  keeping 
requirements. 
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45  CFR  Parts  303  and  304 

Child  support,  Grant  programs/social 
programs,  Reporting  and  record  keeping 
requirements. 

45  CFR  Part  307 

Child  support.  Computer  technology. 
Grant  programs/social  programs. 
Reporting  and  record  keeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.563,  Child  Support 
Enforcement  Program) 

Dated:  October  28,  2002. 
Wade  F.  Horn, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  January  30,  2003. 
•  Tommy  G.  Thompson, 
Secretary. 

■  For  the  reasons  discussed  above,  we 
are  adopting  thfe  interim  final  rule  pub- 
lished at  64  FR  6237,  February  9, 19»9, 
amending  45  CFR  parts  301,  302,  303, 
304,  and  307  as  a  final  rule  with  the  fol- 
lowing changes: 

PART  301— STATE  PLAN  APPROVAL 
AND  GRANT  PROCEDURES 

■  1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660, 
664,  666,  667,  1301,  and  1302. 

§301.1     [Amended] 

■  2.  §  301.1  is  amended  as  follows: 

(a)  hi  the  definition  "Non-title  IV-A 
Medicaid  recipient",  the  words  "Non- 
title  IV-A"  in  the  heading  are  revised  to 
read  "Non-IV-A"; 

(b)  The  definition  for  "Overdue 
support"  is  amended  by  removing 
"absent  parent's"  and  adding 
"noncustodial  parent's"  in  its  place;  and 

(c)  The  defimtion  for  "State  PLS"  is 
amended  by  removing  "absent"  before 
"parents". 

PART  302— STATE  PLAN 
REQUIREMENTS 

■  3.  The  authority  citation  for  part  302  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660, 
664,  666,  667,  1302,  1396a(a)(25), 
1396b(d)(2),  1396b(o),  1396b(p),  1396(k). 

§302.31    [Amended] 

■  4.  In  §  302.31,  reserved  paragraph 
(a)(3)  is  removed  emd  paragraph  (a)(4)  is 
redesignated  as  paragraph  (a)(3). 

§302.32    [Amended] 

■  5.  In  §  302.32: 

■  a.  Paragraph  (b)(1)  is  amended  by 
revising  "initial  point"  to  read  "date"; 

■  b.  Paragraph  (b](2)(ii)  is  amended  by 
revising  "initial  receipt  in  the  State"  to 
read  "receipt  by  the  SDU"; 


■  c.  Paragraph  (b)(2)(iii)  is  amended  by 
revising  "initially  received  in  the  State" 
to  read  "received  by  the  SDU";  and 

■  d.  Paragraph  (b)(3)(i)  is  amended  by 
revising  "initial  receipt  in  the  State"  to 
read  "receipt  by  the  SDU". 

§302is    [Amended] 

■  6.  In  §302.35: 

■  a.  Paragraph  (c)(2)  is  amended  by 
revising  "an  noncustodial  parent"  to 
read  "a  noncustodial  parent  and  by 
revising  "agency"  to  read  "agent";  and 

■  b.  Paragraph  (c)(4)  is  amended  by 
removing  ",  visitation"  and  adding  "or 
visitation"  after  "custody". 

§  302.50    Assignment  of  rights  to  support 

■  7.  hi  §302.50: 

■  a.  The  heading  is  revised; 

■  b.  Paragraph  (b)(2)  is  amended  by 
removing  ";  or"  at  the  end  of  the  para- 
graph and  adding  a  ".". 

§302.51    [Amended] 

■  8.  hi  §302.51,  paragraph  (a)(3)  is 
amended  by  revising  "section 
457(a)(2)(iv)  of  the  Act"  to  read  "section 
457(a)(2)(B)(iv)oftheAct". 

§302.54    [Amended] 

■  9.  hi  §  302.54: 

■  a.  In  paragraph  (a)(1),  the  citation 
"paragraph  (c)"  is  removed  and  "para- 
graph (b)"  is  added  in  its  place; 

■  b.  In  paragraph  (b)(l)(ii),  "p^^graph 
(b)(2)"  is  removed  and  "paragraph  (a)"  is 
added  in  its  place;  and 

■  c.  In  paragraph  (b)(2),  "(b)(1)"  is 
removed  and  "(a)(1)"  is  added  in  its 
place  and  "{b)(2)"  is  removed  and 
"(a)(2)"  is  added  in  its  place. 

§302.65    [Amended] 

■  10.  In  §  302.65,  paragraph  (c)(7)  is 
amended  by  removing  "critieria"  and 
adding  "criteria"  in  its  place. 

§302.70    [Amended] 

■  11.  hi  §302.70: 

■  a.  Paragraph  (a)(4)  is  amended  by 
removing  "§303.103  of  this  chapter"; 

■  b.  Paragraph  (a)(5)(ii)  is  amended  by 
removing  "under  §§232.40  through 
232.49  of  this  title"  or  42  CFR  433.147" 
and  adding  "imder  section  454(29)  of  the 
Act"; 

■  c.  Paragraph  (a)(6)  is  amended  by 
removing  "an  noncustodial  parent"  and 
adding  "a  noncustodial  parent"; 

■  d.  Paragraph  (a)(7)  is  amended  by 
removing  "an  noncustodial  parent"  and 
adding  "a  noncustodial  parent"  in  its 
place,  and  by  removing  ",  in  accordance 
with  §  303.105  of  this  chapter"; 

■  e.  Paragraph  (a)(8)  is  amended  by 
removing  "wages"  and  adding  "income" 
in  its  place; 

■  f.  Paragraph  (c)  is  amended  by 
removing  "§§  303.100  through  303.105 


of  this  chapter"  and  adding  "§§  303.100 
through  303.102  and  §  303.104  of  this 
chapter"  in  its  place. 

§302.75    [Amended] 

■  12.  hi  §  302.75,  paragraph  (b)(6)  is 
amended  by  removing  "§  305.50"  and 
adding  "§  304.50"  in  its  place. 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

■  13.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660. 
663,  664,  666,  667,  1302,  1396a(a}(25), 
1396b(d)(2),  1396b(o),  1396b(p),  and  1396(k). 

§303.7    [Amended] 

■  14.  In  §303.7: 

■  a.  Paragraph  (b)(1)  is  revised  to  read  as 
follows: 

***** 

(b)  *  *  * 

■  (1)  Use  its  long  arm  statute  to  establish 
paternity,  when  appropriate.; 

***** 

■  b.  Paragraph  (b)(2)  is  amended  by 
revising  "wage"  to  read  "income"; 

■  c.  Paragraph  (c)(7)(ii)  is  amended  by 
removing  "§§303.4  and  303.101  of  this 
part  and  §  303.31  of  this  chapter"  and 
adding  "§§303.4,  303.31  and  303.101  of 
this  part"  in  its  place; 

■  d.  Paragraph  (c)(7)(iii)  is  amended  by 
removing  "§§  303.6  and  303.100  through 
303.102  and  303.104  of  this  part  and 

§  303.31  of  this  chapter"  and  adding 
"§§  303.6,  303.31,  303.100  through 
303.102,  and  303.104  of  this  part"  in  its 
place; 

■  15.  Section  303.8  is  revised  to  read  as 
follows: 

§  303.8    Review  and  ad)ustment  of  cfiild 
support  orders. 

(a)  Definition.  For  purposes  of  this 
section.  Parent  includes  any  custodial 
parent  or  noncustodial  parent  (or  for 
purposes  of  requesting  a  review,  any 
other  person  or  entity  who  may  have 
standing  to  request  an  adjustment  to  the 
child  support  order). 

(b)  Required  procedures.  Pursuant  to 
section  466(a)(10)  of  the  Act,  when 
providing  services  under  this  chapter: 

(1)  The  State  must  have  procedures 
imder  which,  every  3  years  (or  such 
shorter  cycle  as  the  State  may 
determine),  upon  the  request  of  either 
parent,  or,  if  there  is  an  assignment 
under  part  A,  upon  the  request  of  the 
State  agency  under  the  State  plan  or  of 
either  parent,  the  State  shall  with 
respect  to  a  support  order  being 
enforced  under  this  part,  taking  into 
accoimt  the  best  interests  of  the  child 
involved: 
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(i)  Review  and,  if  appropriate,  adjust 
the  order  in  accordance  with  the 
guidelines  established  pursuant  to 
section  467(a)  of  the  Act  if  the  amount 
of  the  child  support  award  under  the 
order  differs  from  the  amount  that 
would  be  awarded  in  accordance  with 
the  guidelines; 

(ii)  Apply  a  cost-of-living  adjustment 
to  the  order  in  accordance  with  a 
formula  developed  by  the  State;  or 

(iii)  Use  automated  methods 
(including  automated  comparisons  with 
wage  or  State  income  tax  data)  to 
identify  orders  eligible  for  review, 
conduct  the  review,  identify  orders 
eligible  for  adjustment,  and  apply  the 
appropriate  adjustment  to  the  orders 
eligible  for  adjustment  under  any 
threshold  that  may  be  established  by  the 
State. 

(2)  If  the  State  elects  to  conduct  the 
review  under  paragraph  (b)(l)(ii)  or  (iii) 
of  this  section,  the  State  must  have 
procedures  which  permit  either  party  to 
contest  the  adjustment,  within  30  days 
after  the  date  of  the  notice  of  the 
adjustment,  by  making  a  request  for 
review  and,  if  appropriate,  adjustment 
of  the  order  in  accordance  with  the 
child  support  guidelines  established 
pursuant  to  section  467(a)  of  the  Act. 

(3)  If  the  State  conducts  a  gmdeline 
review  imder  paragraph  (b)(l)(i)  of  this 
section: 

(i)  Review  means  an  objective 
evaluation,  conducted  through  a 
proceeding  before  a  court,  quasi-judicial 
process,  or  administrative  body  or 
agency,  of  information  necessary  for 
application  of  the  State's  guidelines  for 
support  to  determine: 

(A)  The  appropriate  support  award 
amount;  and 

(B)  The  need  to  provide  for  the  child's 
health  care  needs  in  the  order  through 
health  insurance  coverage  or  other 
means. 

(ii)  Adjustment  applies  only  to  the 
child  support  provisions  of  the  order, 
and  means: 

(A)  An  upward  or  downward  change 
in  the  amoimt  of  child  support  based 
upon  an  application  of  State  guidelines 
for  setting  and  adjusting  child  support 
awards;  and/or 

(B)  Provision  for  the  child's  health 
care  needs,  through  health  insurance 
coverage  or  other  means. 

(4)  The  State  must  have  procedures 
which  provide  that  any  adjustment 
under  paragraph  (b)(l)(i)  of  this  section 
shall  be  made  without  a  requirement  for 
proof  or  showing  of  a  change  in 
circumstances. 

(5)  The  State  must  have  procedures 
imder  which,  in  the  case  of  a  request  for 
a  review,  and  if  appropriate,  an 
adjustment  outside  the  3-year  cycle  (or 


such  shorter  cycle  as  the  State  may 
determine)  under  paragraph  (b)(1)  of 
this  section,  the  State  shall  review  and, 
if  the  requesting  party  demonstrates  a 
substantial  change  in  circumstances, 
adjust  the  order  in  accordance  with  the 
guidelines  established  pursuant  to 
section  467(a)  of  the  Act. 

(6)  The  State  must  provide  notice  not 
less  than  once  every  3  years  to  the 
parents  subject  to  the  order  informing 
the  parents  of  their  right  to  request  the 
State  to  review  and,  inappropriate, 
adjust  the  order  consistent  with  this 
section.  The  notice  must  specify  the 
place  and  manner  in  which  the  request 
should  be  made.  The  initial  notice  may 
be  included  in  the  order. 

(c)  Standard  for  adequate  grounds. 
The  State  may  establish  a  reasonable 
quantitative  standard  based  upon  either 
a  fixed  dollar  amount  or  percentage,  or 
both,  as  a  basis  for  determining  whether 
an  inconsistency  between  the  existent 
child  support  award  amoimt  and  the 
amoimt  of  support  determined  as  a 
result  of  a  review  using  automated 
methods  under  piiragraph  (b)(l)(iii)  of 
this  section  is  adequate  grounds  for 
petitioning  for  adjustment  of  the  order. 

(d)  Health  care  needs  must  be 
adequate  basis.  The  need  to  provide  for 
the  child's  health  care  needs  in  the 
order,  through  health  insurance  or  other 
means,  must  be  an  adequate  basis  under 
State  law  to  initiate  an  adjustment  of  an 
order,  regardless  of  whether  an 
adjustment  in  the  amount  of  child 
support  is  necessary.  In  no  event  shall 
the  eligibility  for  or  receipt  of  Medicaid 
be  considered  to  meet  the  need  to 
provide  for  the  child's  health  care  needs 
in  the  order. 

(e)  Timeframes  for  review  and 
adjustment.  Within  180  calendar  days  of 
receiving  a  request  for  a  review  or 
locating  the  non-requesting  parent, 
whichever  occurs  later,  a  State  must: 
Conduct  a  review  of  the  order  and 
adjust  the  order  or  determine  that  the 
order  should  not  be  adjusted,  in 
accordance  with  this  section. 

(f)  Interstate  review  and  adjustment. 
(1)  In  interstate  cases,  the  State  with 
legal  authority  to  adjust  the  order  must 
conduct  the  review  and  adjust  the  order 
pursuant  to  this  section. 

(2)  The  applicable  laws  and 
procedures  for  review  and  adjustment  of 
child  support  orders,  including  the  State 
guidelines  for  setting  child  support 
awards,  established  in  accordance  with 
§  302.56  of  this  chapter,  are  those  of  the 
State  in  which  the  review  and 
adjustment,  or  determination  that  there 
be  no  adjustment,  takes  place. 

§303.15    [Amencied] 
■  16.  hi  §303.15: 


■  a.  The  section  heading  is  amended  by 
adding  "or  visitation"  after  "custody". 

■  b.  Peiragraph  (a)(l)(i)  is  amended  by  , 
removing  the  period  at  the  end  and 
adding  a  semicolon. 

■  c.  Paragraph  (a)(l)(ii)  is  amended  by 
removing  "visistation"  and  adding 
"visitation",  and  by  adding  "or"  after 

§303.20    [Amended] 

■  17.  hi  §303.20: 

■  a.  Paragraphs  (c)(3),  (4)  and  (5)  are 
amended  by  removing  "an  noncustodial 
parent"  and  adding  "a  noncustodial 
parent"  in  its  place;  and 

■  b.  Paragraph  (e)(3)  is  amended  by 
removing  "pursuant  to  parts  220,  222 
and  226  of  this  title  or  carried  out". 

§303.31    [Amended] 

■  18.  In  §  303.31,  paragraph  (a)(2)  is 
amended  by  removing  "an  noncustodial 
parent"  and  adding  "a  noncustodial 
parent"  in  its  place. 

§303.70    [Amended] 

■  19.  hi  §303.70: 

■  a.  Paragraph  (d)(1)  is  amended  by 
adding  "Federal  or"  after  "in  accordance 
with  section  453(a)(3)  of  the  Act  for 
enforcing  a";  and 

■  b.  Paragraph  (e)(l)(iii)  is  amended  by 
removing  "453(k)"  and  adding 
"453(k)(3)"  in  its  place. 

§303.72    [Amended] 

■  20.  hi  §303.72: 

■  a.  Paragraph  (a)(3)(iv)  is  amended  by 
removing  "an  title  fV-A"  and  adding  "a 
title  IV-A"  in  its  place; 

■  b.  Paragraphs  (a)(6),  (c)(2),  (c)(4).  (h)(5) 
and  (h)(6)(i)  are  amended  by  removing 
"Secretary  of  the  Treasury"  and  adding 
"Secretary  of  the  U.S.  Treasury"  in  its 
place; 

■  c.  Paragraph  (e)(1)  and  (f)(1)  are 
amended  by  revising  "an  noncustodial 
parent"  to  read  "a  noncustodial  parent"; 
and 

■  d.  Paragraph  (h)(3)  is  amended  by 
removing  "fSecretary  of  the  U.S. 
Treasuryt". 

§303.73    [Amended] 

■  21.  In  §  303.73,  "an  noncustodial 
parent"  is  revised  to  read  "a  noncusto- 
dial parent"  and  "IV7-D"  is  revised  to 
read  "IV-D". 

■  22.  In  §303.100: 

■  a.  Paragraphs  (b)(1)  and  (e)(l)(v)  are 
amended  by  revising  "an  noncustodial 
parent"  to  read  "a  noncustodial  parent"; 

■  b.  Paragraph  (b)(l)(i)  is  amended  by 
revising  "absent"  to  read  "noncustodial" 
each  time  it  appears; 

■  c.  Paragraphs  (e)(l)(i)  and  (g)  are 
amended  by  removing  "wages"  and 
adding  "income",in  its  place; 
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■  d.  Paragraph  (e)(2)  is  amended  by 
removing  "wage"; 

■  e.  Paragraphs  (e)(2)  and  (e)(3)  are 
amended  by  removing  each  occurrence 
of  "15  calendar  days"  and  adding  "2 
business  days  of  the  date  the  State's 
computerized  support  enforcement 
system  receives  notice  of  income  and 
income  source  from  a  court,  another 
State,  an  employer,  the  Federal  Parent 
Locator  Service,  or  another  source  recog- 
nized by  the  State,  or  the  date  informa- 
tion regarding  a  newly  hired  employee  is 
entered  into  the  State  Directory  of  New 
Hires,  or  if  information  is  not  received  by 
the  State's  computerized  support 
enforcement  system  or  its  State  Directory 
of  New  Hires,  within  15  calendar  days" 
in  its  place; 

■  f.  Paragraph  (e)(4)  is  amended  by 
removing  "paragraph  {f)(l)  of  this  sec- 
tion" and  adding  "paragraph  (e)(1)  of 
this  section"  in  its  place;  and 

■  g.  Adding  new  paragraphs  (f)(4)  and  (5) 
to  read  as  follows: 

§  303.1 00    Procedures  for  inconw 
withholding. 

***** 

if)*  *   * 

(4)  The  wit^olding  must  be  carried 
out  in  full  compliance  with  all 
procedural  due  process  requirements  of 
the  State  in  which  the  noncustodial 
parent  is  employed. 

(5)  Except  with  respect  to  when 
withholding  must  be  implemented 
which  is  controlled  by  the  State  where 
the  support  order  was  entered,  the  law 
and  procedures  of  the  State  in  which  the 
noncustodial  parent  is  employed  shall 
apply. 


§303.101    [Amended] 

■  23.  Section  303.101(a)  is  amended  by 
adding  a  period  after  "Definition". 

§303.102    [Amended] 

■  24.  hi  §303.102: 

■  a.  Paragraph  (a)(1)  is  amended  by 
adding  "or"  following  "section  408(a)(3) 
of  the  Act"; 

■  b.  Paragraph  (c)(1)  is  amended  by 
revising  "an  noncustodial  parent"  to 
read  "a  noncustodial  parent";  and 

■  c.  Paragraphs  (g)(1),  introductory  text, 
and  (g)(l)(i)  are  revised  to  read  as  fol- 
lows: 

§  303. 1 02    Coiiection  of  overdbe  support  by 
State  income  tax  refund  offset 

***** 

(g)  Distribution  of  collections.  (1)  The 
State  must  distribute  collections 
received  as  a  result  of  State  income  tax 
refund  offset: 

(i)  In  accordance  with  section  457  of 
the  Act  and  §§  302.51  and  302.52  of  this 
chapter;  and 


PART  304— FEDERAL  HNANCIAL 
PARTICIPATION  ^ 

■  25.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655,  657, 
1302,  1396a(a)(25),  1396b(d)(2),  1396b(o), 
1396b(p),  and  1396(k). 

§304.20    [Amended] 

■  26.  hi  §  304.20: 

■  a.  Paragraph  (b)(l)(iii)(C)  is  amended 
by  adding  ",  and  Indian  Tribes  or  Tribal 
organizations"  after  "officials";  and 

■  b.  Paragraph  (b)(5)(iv)  is  amended  by 
revising  "an  noncustodial  parent"  to 
read  "a  noncustodial  parent". 

■  27.  Section  304.26(a)  is  revised  to  read 
as  follows: 

§  304^    Determination  of  Federal  share  of 
collections. 

(a)  From  the  amounts  of  support 
collected  by  the  State  and  retained  as 
reimbursement  for  title  IV-A  payments 
and  foster  care  maintenance  payments 
under  title  IV-E,  the  State  shall 
reimburse  the  Federal  government  the 
Federal  share  of  the  support  collections. 
In  computing  the  Federal  share  of 
support  collections  for  assistance 
payments  made  under  titles  IV-A  and 
rV-E,  the  State  shall  use  the  Federal 
medical  assistance  percentage  in  eftect 
for  the  fiscal  year  in  which  the  amount 
is  distributed.  The  Federal  medical 
assistance  percentage  is: 

(1)  75  percent  for  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa;  and 

(2)  As  defined  in  section  1905(b)  of 
the  Act  as  in  effect  on  September  30, 
1995,  for  any  other  State. 


§304.40    [Amended] 

■  28.  hi  §  304.40,  paragraph  (b)(3)  is 
amended  by  removing  the  phrase, 
"Quarterly  Statement  of  Expenditures 
(SRA-OA-41)  reports"  from  the  last  sen- 
tence and  adding  "Quarterly  Report  of 
Expenditures  and  Estimates"  in  its  place. 

PART  307— COMPUTERIZED 
SUPPORT  ENFORCEMENT  SYSTEMS 

■  29.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  4/u.S.C.  652  through  658,  664, 
666  through  669A,  and  1302. 

§307.1    [Amended] 

■  30.  Section  307.1  is  amended  in  para- 
graph (c)  by  revising  "non-AFDC"  to 
read  "non-IV-A". 

§307.10    [Amended] 

■  31.  hi  §307.10: 

■  a.  In  paragraph  (b)(lO),  "AFDC"  is 
revised  to  read  "IV-A"; 

■  b.  In  paragraph  (b)(14)(ii),  "ant"  is 
revised  to  read  "and";  and 


■  c.  hi  paragraph  (b)(14)(iii),  "VI-D"  is 
revised  to  read  "IV-D". 

[FR  Doc.  03-11223  Filed  5-9-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 


[Docket  No.  021223329-3112-02;  i.D. 
121302A] 

RIN  0648-AQ26 

Fisheries  of  the  Northeastern  United 
States;  2003  Specifications  for  the 
Atlantic  Bluefish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and  . 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  2003 
specifications  for  the  Atlantic  bluefish 
fishery,  including  total  allowable 
harvest  levels  (TAL),  state-by-state 
commercial  quotas,  and  a  recreational 
harvest  limit  and  possession  limit  for 
Atlantic  bluefish  off  the  east  coast  of  the 
United  States.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  bluefish  resource  and  provide  for 
sustainable  fisheries. 

DATES:  Effective  June  11,  2003,  through 
December  31,  2003. 

ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment  (EA)  and 
Regulatory  Impact  Review  (RIR),  Final 
Regulatory  Flexibility  Analysis  (FRF A), 
and  Essential  Fish  Habitat  Assessment 
(EFHA)  are  available  from:  Patricia  A. 
Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  The  EA/RIR/FRFA/EFHA 
are  accessible  via  the  Internet  at  http:/ 
/www. nero.nmfs.gov. 

FOR  FURTHER  INFORMATION  COfTTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  FMP 
prepared  by  the  Mid- Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  648,  subparts  A  and  J. 
Regulations  requiring  annual 
specifications  are  found  at  §648.160. 
The  FMP  requires  that  the  Council 
recommend,  on  an  annual  basis,  TAL, 
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which  is  comprised  of  a  commercial 
quota  and  recreational  harvest  limit. 
Proposed  2003  initial  bluefish 
specifications  were  published  on 
January  6,  2003  (68  FR  533).  with  a 
conmient  period  ending  January  21, 
2003.  The  final  specifications  are 
imchanged  fit)m  those  that  were 
proposed. 

Final  Specifications 

2003  TAL 

For  the  2003  fishery,  the  stock 
rebuilding  program  in  the  FMP  would 
restrict  the  fishing  mortality  rate  (F)  to 
0.41.  However,  the  2001  fishery  (the 
most  recent  fishing  year  for  which  F  can 
be  calcidated]  produced  an  F  of  only 
0.246.  In  accordance  with  the  FMP,  the 
TAL  proposed  for  2003  is  set  to  achieve 
F=0.246.  The  resulting  TAG  is  39.5 
million  lb  (17.9  million  kg).  The  TAL  is 
calculated  by  deducting  discards, 
estimated  at  2.2  million  lb  (0.99  million 


kg)  for  2003.  fi^m  the  TAG.  Therefore, 
the  TAL  for  2003- is  37.293  million  lb 
(16.916  million  kg). 

2003  Commercial  Quotas  and 
Recreational  Harvest  Limits 

If  the  TAL  for  the  2003  fishery  were 
allocated  based  on  the  percentages 
specified  in  the  FMP,  the  commercial 
quota  would  be  6.339  million  lb  (2.875 
million  kg),  with  a  recreational  harvest 
limit  of  30.953  million  lb  (10.500 
million  kg).  However,  recreational 
landings  from  the  last  several  years  were 
much  lower  than  the  recreational 
allocation  for  2003.  ranging  between 
8.30  and  15.5  million  lb  (3.74  and  7.05 
million  kg).  Based  upon  the  last  several 
years  of  landings,  it  is  estimated  that  the 
recreational  fishery  will  not  land  its 
30.953  million-lb  (12.153  million-kg) 
harvest  limit  in  2003  and,  therefore,  this 
allows  a  commercial  quota  of  up  to  10.5 
million  lb  (4.76  million  kg)  to  be 


specified.  This  action  transfers  4.161 
million  lb  (1.887  million  kg)  from  the 
2003  recreational  allocation  of  30.953 
million  lb  (12.153  million  kg),  resulting 
in  26.793  million  lb  (12.153  million  kg) 
for  the  2003  recommended  recreational 
harvest  limit,  and  a  proposed 
commercial  quota  of  10.5  million  lb 
(4.744  million  kg).  The  2003  commercial 
quota  would  be  the  same  amount  as  was 
allocated  in  2002  and  implemented  by 
NMFS  and  the  states  imder  the  Atlantic 
States  Marine  Fisheries  Gommission's 
Interstate  Fishery  Management  Plan  for 
Atlantic  Bluefish.  Also  implemented  is 
a  recreational  possession  limit  of  15  fish 
per  person  (same  as  in  2002)  and  a 
141,900-lb  (64.365-kg)  research  set- 
aside  (RSA). 

The  2003  state  commercial  quotas  are 
listed  in  the  table  below,  based  on  the 
percentages  specified  in  the  FMP  less 
the  RSA  allocation. 


State 

Percent  of  Quota 

2003  Commercial  Quota  (lb) 

2003  Commercial  Quota(kg) 

ME 

NH 

MA 

Rl  

CT  

NY 

NJ ...: 

DE  

MD  

VA  

NC 

SC  

GA 

FL 

Total  

0.66R.S 

0.4145 

6.7167 

6.8081 

1.2663 

10.3851 

14.8162 

1.8782 

3.0018 

11.8795 

32.0608 

0.0352 

0.0095 

10.0597 

100.0000 

69.925 

43,357 

702,570 

712,131 

132,456 

1,086,286 

1,549,782 

196,461 

313,990 

1,242,601 

3,353,575 

3,682 

994 

1,052,249 

10,460,058 

31,718 

19,667 

318.684 

323,021 

60,082 

492,736 

702,977 

89,114 

142,425 

563,640 

1,521,172 

1.670 

451 

477.297 

4,744.652 

Comments  and  Responses 

One  comment  was  received  bom.  a 
U.S.  Gongressman  fi'om  New  Jersey  on 
the  proposed  specifications. 

Comment  The  commenter  opposes 
the  transfer  of  allocation  fi-om  die 
recreational  sector  to  the  commercial 
sector  because  he  believes  it  is  unfair  to 
anglers  who  endure  strict  regulations. 
He  believes  it  fails  to  reward 
recreational  fishers  who  do  not  fully 
attain  their  allocation  and  negates  the 
conservation  benefits  created  by  their 
underharvest  of  bluefish. 

Response:  The  poundage  transfer 
provision  was  included  in  Amendment 
1  to  the  FMP  (Amendment  1)  to  ensure 
that  commercial  landings  would  not  be 
reduced  unnecessarily  if  the 
recreational  fishery  is  not  expected  to 
attain  its  harvest  limit.  The  FMP 
stipulates  that  such  a  transfer  may  be 
made  if  the  recreational  fishery  is  not 
projected  to  land  its  harvest  limit  for  the 
upcoming  year.  Recreational  landings 


from  the  last  several  years  were  much 
lower  than  the  recreational  allocation 
for  2003,  ranging  between  8.30  and  15.5 
million  lb  (3.74  and  7.05  million  kg). 
Since  the  recreational  fishery  is  not 
projected  to  land  its  harvest  limit  in 
2003,  this  allows  the  specification  of  a 
commercial  quota  of  up  to  10.5  million 
lb  (4.76  million  kg).  The  TAL  for  2003 
is  37.293  million  lb  (16.916  million  kg). 
This  is  consistent  with  an  F  of  0.246 
which  is  actually  less  than  the 
maximimi  level  of  F  of  0.410,  specified 
in  the  FMP  as  the  rebuilding  target  for 
2003.  A  commercial  harvest  of  10.5 
million  lb  (4.76  million  kg)  does  not 
result  in  overfishing  based  on  the 
overfishing  definition  in  the  FMP. 
Overfishing  occurs  when  F  is  greater 
than  Fmsy  =  0.4  (the  F  that  produces 
maximum  sustainable  yield).  Since  the 
stock  condition  is  improving,  and  the 
overall  TAL  maintains  a  very  low  F. 
there  is  no  reason  to  reduce  allowed 
landings  by  the  commercial  sector.  The 


transfer  is  not  constraining  to 
recreational  fishermen,  since  the 
remaining  recreational  harvest  limit  is 
more  than  double  the  average 
recreational  landings  over  the  last 
several  years. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  pvirposes  of 
Executive  Order  12866. 

NMFS  prepared  a  FRFA  for  this 
action.  The  FRFA  includes  a  summary 
of  the  analyses  in  support  of  these 
specifications.  A  copy  of  the  FRFA  is 
available  froto  NMFS  (see  ADDRESSER). 
A  simmiary  of  the  FRFA,  which 
includes  the  initial  regidatory  flexibility 
analysis  (IRFA)  and  applicable  sections 
of  the  2003  specifications  package, 
follows: 

The  reasons  why  this  action  is  being 
taken  by  the  agency,  and  the  objectives 
of  this  final  rule  are  explained  in  the 
preamble  to  the  proposed  rule  and  are 
not  repeated  here.  This  action  does  not 
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contain  any  reporting,  recordkeeping,  or 
oither  compliance  requirements.  This 
action  is  taken  under  authority  of  the 
Magnuson-Stevens  Act  and  regulations 
at  50  CFR  part  648. 

One  comment  wa6  submitted  on  the 
proposed  rule,  but  it  was  not  specific  to 
the  IRFA.  NMFS  has  responded  to  the 
comment  in  the  Comments  and 
Responses  section  of  the  preamble  to 
this  final  rule.  No  changes  were  made  to 
the  proposed  rule  as  a  result  of  the 
comment  received. 

Commercial  landings  for  bluefish  are 
reported  from  Maine  through  North 
Carolina  through  NMFS  Northeast 
dealer  reports,  and  from  South  Carolina 
through  Florida  through  a  state  trip 
ticket  commercial  landings  reporting 
program.  An  active  participant  in  the 
commercial  sector  was  defined  as  being 
any  vessel  that  reported  having  landed 
one  or  more  pounds  of  bluefish  during 
calendar  year  2001.  All  vessels  are 
considered  to  be  small'entities.  Of  the 
active  vessels  in  2001,  846  landed 
bluefish  from  Maine  to  North  Carolina. 
The  dealer  data  do  not  cover  vessel 
activity  in  the  South  Adantic.  State  trip 
ticket  report  data  indicate  that  1 ,092 
vessels  landed  bluefish  in  North 
Carolina.  Bluefish  landings  in  South 
Carolina  and  Georgia  represented  less 
than  1/10  of  1  percent  of  total  landings. 
Therefore,  the  analysis  assumed  that  no 
vessels  from  those  states  would  be 
affected  by  this  proposed  action.  In 
addition,  214  vessels  landed  bluefish  to 
dealers  on  Florida's  east  coast  in  2001. 
In  recent  years,  approximately  2,063 
party /charter  vessels  caught  bluefish. 

The  CoiiBcil  analyzed  tnree  TAL 
alternatives.  The  preferred  alternative 
examined  the  impacts  on  the  industry 
that  would  result  from  a  TAL  of  37.293 
million  lb  (16.916  million  kg),  allocated 
to  the  commercial  sector  (10.460  million 
lb  (4.74  million  kg))  and  recreational 
sector  (26.691  million  lb  (12.107  million 
kg)),  with  an  RSA  of  141.900  million  lb 
(64,356  kg).  Alternative  2  considered  a 
TAL  of  37.293  million  lb  (16.916 
million  kg),  allocated  to  the  conunercial 
sector  (6.315  million  lb  (2.864  million 
kg)  and  recreational  sector  (30.835 
milhon  lb  (13.986  million  kg)),  with  an 
RSA  of  141.900  lb  (64,365  kg). 
Alternative  3  provides  for  a  lower 
commercial  quota  and  higher 


recreational  quota  than  Alternative  1. 
Starting  from  the  same  TAL  of  37.293 
million  lb  (16.916  million  kg),  the 
commercial  quota  in  this  alternative  is 
9.546  million  lb  (4.329  million  kg),  and 
the  recreational  quota  is  27.604  million 
lb  (12.521  million  kg),  with  an  RSA  of 
141,900  lb  (64,365  kg). 

On  a  coastwide  basis,  the  preferred 
alternative  would  allow  for  less  than  a 
1-percent  decrease  in  total  allowable 
commercial  landings  for  bluefish  in 
2003  versus  the  2002  commercial  quota, 
due  to  the  amoiuit  specified  for  the 
RSA.  The  2003  recreational  harvest 
limit  would  be  63  percent  higher  than 
the  estimated  recreational  landings  in 
2002.  According  to  dealer  data,  650 
federally  permitted  commercial  vessels 
would  be  expected  to  incur  revenue 
losses  of  less  than  5  percent  and  193 
commercial  vessels  woidd  incur 
revenue  gains  of  24  percent.  The 
revenue  increase  expected  in  2003  are 
primarily  due  to  the  fact  that  the  New 
York  quota  was  adjusted  downward  in 

2002  due  to  overages  in  2001.  Thus, 
New  York  shows  a  positive  proportional 
change  in  quota  bom  2002  to  2003  (see 
section  5.1.3  of  the  RIR/FRFA).  In 
addition,  economic  analysis  of  South 
Atlantic  Trip  Ticket  Report  data 
indicated  that  changes  in  quota  levels 
from  2002  to  2003  are  expected  to  result 
in  small  reductions  in  revenue  for 
fishermen  that  land  bluefish  in  North 
Carolina  (1.44  percent)  and  minimal 
reductions  for  fishermen  that  land 
bluefish  in  Florida  (0.07  percent). 

Alternative  2  would  resiilt  in  a  40- 
percent  decrease  in  the  total  allowable 
conunercial  landings  for  bluefish  in 

2003  versus  2002.  The  2003  recreational 
harvest  limit  would  be  88  percent 
higher  than  the  estimated  recreational 
landings  in  2002.  Under  this  scenario, 
according  to  Northeast  dealer  data,  a 
total  of  103  commercial  vessels  would 
incur  revenue  losses  of  5  to  39  percent, 
and  740  commercial  vessels  would 
incur  revenue  losses  of  less  than  5 
percent  of  thefr  total  ex-vessel  revenue. 
Also,  evaluation  of  South  Atlantic  Trip 
Ticket  Reports  indicate  an  average  of  6.1 
and  0.03-percent  reductions  in  revenue 
for  fishermen  that  land  bluefish  in 
North  Carolina  and  Florida, 
respectively. 


Alternative  3  woidd  result  in  a  9- 
percent  decrease  in  the  total  allowable 
commercial  landings  for  bluefish  in 
2003  versus  2002.  The  2003  recreational 
harvest  limit  woidd  be  69  percent 
higher  than  the  estimated  recreational 
landings  in  2002.  Under  this  scenario, 
based  on  Northeast  dealer  data,  a  total 
of  28  commercial  vessels  would  inciu' 
revenue  losses  from  5  to  10  percent,  626 
conunercial  vessels  would  incur 
revenue  losses  of  less  than  5  percent 
and  189  commercial  vessels  would 
incur  an  increase  in  revenue  of  14 
percent  The  revenue  increase  for  these 
189  vessels  expected  in  2003  is 
primarily  due  to  the  fact  that  the  New 
York  quota  was  adjusted  downward  in 
2002  due  to  overages  in  2001.  Thus, 
New  York  shows  a  positive  proportional 
change  in  quota  from  2002  to  2003  (see 
section  5.3.3  of  the  RIR/FRFA).  Also, 
evaluation  of  South  Atiantic  Trip  Ticket 
Reports  indicate  reduction  in  revenues 
of  1.44  and  0.07-percent  for  fishermen 
that  land  bluefish  in  North  Carolina  and 
Florida,  respectively. 

The  Council  further  analyzed  the 
impacts  on  revenues  of  the  proposed 
RSA  amoimt  for  all  three  alternatives. 
The  social  and  economic  impacts  of  this 
proposed  RSA  are  minimal.  Assuming 
the  full  RSA  is  allocated  for  bluefish, 
the  set-aside  amount  could  be  worth  as 
much  as  $45,480  dockside,  based  on  a 
2001  price  of  $0.32  per  pound. 
Assuming  an  equal  reduction  among  all 
834  active  dealer  reported  vessels,  this 
could  mean  a  reduction  of  about  $55  per 
individual  vessel.  Changes  in  the 
recreational  harvest  limit  woidd  be 
insignificant  (less  than  1  percent 
decrease),  if  2  percent  of  the  TAL  is 
used  for  research.  It  is  unlikely  that 
there  would  be  negative  impacts.  A 
copy  of  this  analysis  is  available  from 
the  Regional  Administrator  (see 
ADDRESSES)  and  is  also  available  at  the 
following  web  site:  http:// 
www.nero.noaa.gov. 

Authority:  16  U.S.C.  1801  at  seq. 

Dated:  May  6,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service. 

9  CFR  Part  130 
[Docket  No.  02-041-1] 

Veterinary  Services  User  Fees;  Fee  for 
Use  of  Animal  Ramp  at  Miami 
International  Airport 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  establish 
a  user  fee  for  a  Government-owned 
ramp  at  Miami  International  Airport 
used  to  move  animals  off  of  and  onto 
airplanes.  Under  the  present  user  fee 
schedule  we  can  recover  the  cost  of 
labor  in  supervising  and  assisting 
importers  and  exporters  in  the  ramp's 
use,  but  we  ciurently  must  absorb  all 
other  costs  associated  with  the  ramp. 
The  proposed  new  user  fee  would 
ensure  that  we  recover  costs  incurred  by 
the  ramp's  purchase  and  use  and  would 
shift  the  cost  of  the  ramp  to  those  who 
receive  benefits  from  its  use. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  11, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mciil/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-041-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-041-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.  usda  .gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-041-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14  th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Services, 
contact  Ms.  Inez  Hockaday,  Director, 
Management  Support  Staff,  VS,  APHIS, 
4700  River  Road  Unit  44,  Riverdale,  MD 
20737-1231,  (301)  734-7517.  For 
information  concerning  rate 
development  of  the  proposed  user  fee, 
contact  Ms.  Kris  Caraher,  Accountant, 
User  Fees  Section,  Financial 
Management  Division,  APHIS,  4700 
River  Road  Unit  54,  Riverdale,  MD 
20737-1232, (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  import-  and 
export-related  services  for  live  animals 
and  birds  and  animal  products  are 
contained  in  9  CFR  part  130  (referred  to 
below  as  the  regulations).  APHIS 
receives  no  directly  appropriated  funds 
to  provide  these  services;  our  ability  to 
provide  them  depends  on  user  fees. 

APHIS  has  purchased  a  ramp  that  is 
used  to  move  animals  on  and  off 
airplanes  at  APHIS's  Animal  Import/ 
Export  and  Plant  Inspection  Station  at 
Miami  International  Airport.  The  ramp 
is  used  to  move  approximately  5,000  to 
6,000  animals  per  year.  Last  year, 
approximately  117  users  (brokers  or 
livestock  owners)  required  the  aid  of  the 
ramp  to  either  load  or  unload  their 
animals.  The  animals  moved  using  this 
ramp  were  cattle  (75  percent),  sheep  (10 
percent),  goats  (10  percent),  and  horses 
and  other  animals  (5  percent). 

Both  the  purchase  and  maintenance  of 
this  ramp  are  costly;  however,  because 
there  is  no  specific  user  fee  for  the 


ramp's  use  under  the  current 
regulations,  APHIS  can  only  recover 
some  of  The  labor  costs  incurred  by  its 
use  through  its  current  hourly  rate  user 
fee.  We  are,  therefore,  proposing  to 
amend  the  regulations  to  establish  a 
user  fee  of  $151  per  use  to  importers 
and  exporters  who  use  the  animal  ramp, 
so  that  APHIS  may  recover  its  costs. 
This  would  ensure  .^at  the  importers 
and  exporters  who  use  the  ramp  pay  for 
the  benefits  they  receive. 

Calculation  of  the  User  Fee 

Costs  excluded  from  this  calculation. 
We  began  our  calculation  of  the 
appropriate  user  fee  for  the  APHIS 
animal  ramp  at  Miami  International 
Airport  by  identifying  the  services 
_  APHIS  provides  while  the  ramp  is  being 
used  for  which  we  already  charge  user 
fees.  Under  §  130.30,  "Hourly  rate  and 
minimum  user  fees,"  APHIS  currently 
charges  for  services  such  as  sweeping 
the  ramp,  fully  cleaning  and 
disinfecting  the  ramp,  supervising  the 
use  of  the  ramp,  driving  the  ramp  to  and 
from  the  service  site,  and  assisting  with 
the  use  of  the  ramp.  We  omitted  fees  for 
these  services  in  the  calculation  of  the 
proposed  ramp  fee.  We  are  proposing  to 
charge  the  proposed  ramp  fee  in 
addition  to  the  fees  for  the  labor 
associated  with  the  ramp's  use  that  we 
currently  charge.  Such  labor  fees  would 
be  charged  to  the  ramp  user  at  the 
existing  applicable  hourly  rate  user  fee, 
or  premium  hourly  rate  user  fee  if  the 
service  is  provided  outside  the  normal 
tour  of  duty  of  the  employee(s),  for  these 
services. 

Equipment  costs.  The  ramp  assembly 
consists  of  the  ramp  itself,  a  truck  on 
which  the  ramp  is  moved,  and  piston 
equipment.  This  assembly  costs  $45,100 
and  has  an  expected  useful  life  of  5 
years  before  it  will  need  to  be  replaced. 
The  cost  of  piut:hasing  the  ramp  was 
therefore  spread  over  5  years  to  arrive  at 
an  annual  figure  for  the  cost  of  its 
purchase.  This  figure  is  $9,020. 

Labor  costs  not  covered  under 
§  130.30.  We  estimated  that  a  mechemic 
at  the  OS  9,  step  5,  salary  level  would 
spend  7  percent  of  his  or  her  time 
maintaining  the  ramp.  The  benefit  (e.g., 
health  insurance,  etc.)  costs  included  in 
the  total  cost  of  this  labor  were  set  at 
20.42  percent  of  salary.  To  arrive  at  our 
final  figure  for  the  labor  cost  of 
maintenance,  we  used  the  actual  salary 
figure  for  fiscal  year  (FY)  2002  and 
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included  cost-of-living  salary  increases 
in  fiscal  years  2003  and  2004,  as 
described  in  the  President's  FY  2003 
budget.  Based  on  this  approach,  we 
estimate  the  direct  labor  cost  of  the 
maintenance  on  the  ramp  to  be 
$3,926.17  per  year. 

Administrative  support  costs  not 
covered  under  §  130.30.  Administrative 
support  costs  include  the  cost  of  local 
clerical  and  administrative  activities, 
indirect  labor  hours,  travel  and 
transportation  for  personnel,  supplies, 
equipment,  and  other  necessary  items, 
training,  general  office  supplies,  rent, 
equipment  capitalization,  utilities,  and 
contractual  services.  Indirect  labor 
hours  include  supervision  of  personnel 
and  time  spent  doing  work  that  is  not 
direttly  connected  with  use  of  the  ramp 
bilt  which  is  nonetheless  necessary  for 
its  use,  such  as  repairing  other 
equipment.  Rent  is  the  cost  of  using  the 
space  required  to  perform  this  work. 
Billing  costs  are  the  costs  of  managing 
user  fee  accounts  for  oiu  customers  who 
wish  to  receive  monthly  invoices  for  the 
services  they  receive  from  APHIS. 
Collection  expenses  include  the  costs  of 
managing  customer  payments  and 
ensuring  that  those  payments  are 
accurately  reflected  in  our  accounting 
system.  Utilities  include  water, 
telephone,  electricity,  gas,  and  heating 
oil.  Contractual  services  include 
security  service,  maintenance,  trash 
pickup,  and  other  such  services.  To 
estimate  these  costs,  we  used  the 
standard  APHIS  administrative,support 
costs  rate  of  62.31  percent  of  direct  labor 
costs.  Thus,  we  estimate  administrative 
support  costs  for  this  service  to  be 
$2,818.49  per  year. 

Agency  overhead  not  covered  under 
§  130.30.  Agency  overhead  is  the  pro- 
rata share,  attributable  to  this  service,  of 
the  Agency's  management  and  support 
costs.  Management  and  support  costs 
include  the  costs  of  providing  budget 
and  accounting  services,  regulatory 
services,  investigative  and  enforcement 
services,  debt-management  services, 
personnel  services,  public  information 
services,  legal  services,  liaison  with 
Congress,  and  other  general  program 
and  agency  management  services 
provided  above  the  local  level.  We 
estimate  agency  overhead  to  be 
$1,089.26  per  year. 

Departmental  charges  not  covered 
under  §  130.30.  Departmental  charges 
are  APHIS's  share,  expressed  as  a 
percentage  of  the  total  cost,  of  services 
provided  centrcdly  by  the  United  States 
Department  of  Agriculture.  Services  the 
Department  provides  centrally  include 
the  Federal  'Telephone  Service,  mail, 
National  Finance  Center  processing  of 
payroll  and  other  money  management, 


unemployment  compensation.  Office  of 
Workers  Compensation  Programs,  and 
central  supply  for  storing  and  issuing 
commonly  used  supplies  and 
department  forms.  The  Department 
notifies  APHIS  of  how  much  it  owes  for 
these  services.  We  estimate  the  pro-rata 
share  of  these  departmental  charges 
attributable  to  these  services  to  be 
$358.01  per  year. 

Reserve  funds.  We  added  an  amount 
that  would  provide  for  a  reasonable 
balemce,  or  reserve,  in  the  Veterinary 
Services  user  fee  accoimt.  All  user  fees 
contribute  to  the  reserve 
proportionately.  A  reserve  ensures  that 
we  have  sufficient  operating  funds  in 
cases  of  bad  debt,  customer  insolvency, 
and  fluctuations  in  the  volimie  of 
activity.  We  intend  to  monitor  the 
balance  of  the  reserve  closely,  and  we 
will  propose  adjustments  in  our  fees  as 
necessary  to  ensure  a  reasonable 
balance.  We  have  included  $409.60  per 
year  as  this  fee's  proportional 
contribution  to  the  reserve. 

Conclusion 

The  sum  of  the  above  items, 
$17,621.53,  represents  our  calculation  of 
the  aimual  cost  for  the  purchase,  use, 
and  maintenance  of  the  ramp.  The 
nimiber  of  importers  and  exporters 
expected  to  use  the  ramp  each  year  is 
about  117.  Thus,  the  expected  cost  per 
user  of  the  ramp  is  $17,621.53  divided 
by  117,  or  $150.6114;  roimded  to  the 
nearest  whole  dollar,  this  is  $151.  We 
are  therefore  proposing  a  fee  of  $151  for 
use  of  the  animal  ramp  at  Miami 
International  Airport. 

This  fee  woulcf  apply  regardless  of  the 
length  of  time  the  ramp  is  used  or  the 
number  of  animals  being  transported 
across  it.  The  fees  charged  for  the  hourly 
labor  APHIS  provides  while  the  ramp  is 
being  used,  of  course,  would  vary  with 
the  length  of  time  the  ramp  is  used. 

We  believe  that  this  fee  would 
adequately  cover  the  cost  of  providing 
the  ramp  to  importers  and  exporters  of 
animals.  As  is  the  case  with  all  APHIS 
user  fees,  we  intend  to  review  the  user 
fee  proposed  in  this  document  on  an 
annual  basis.  We  vdll  publish  any 
necessarj'  adjustments  to  the  fee  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  establish  a 
user  fee  of  $151  for  the  animal  ramp 


APHIS  operates  at  Miami  International 
Airport. 

'Tnough  the  fee  is  $151  per  use 
regardless  of  the  number  of  animals 
being  moved  across  the  ramp,  in  the 
past  cUents  have  moved,  on  average, 
approximately  50  animals  per  ramp  use. 
Thus  the  average  cost  per  animal  for  use 
of  the  ramp  would  be  approximately  $3. 
This  is  a  negligible  fee  compared  to  the 
market  value  of  the  breeding  animals 
and  other  upper-end  Uvestock  that  are 
transported  by  air  and  that  may  be 
moved  using  the  ramp.  For  example,  the 
average  import/export  price  per  head  of 
purebred  cattle  in  2001  was  $1,186, 
while  the  price  of  purebred  horses  was 
$9,653.  Our  customers,  usually  brokers, 
are  likely  to  pass  this  fee  on  to  their 
clients. 

This  proposed  user  fee  is  also  similar 
to  the  fees  charged  for  the  use  of  similar 
ramps  elsewhere.  For  example,  O'Hare 
International  Airport  in  Chicago  charges 
approximately  $150  for  use  of  its  ramp, 
while  one  private  horse-transporting 
entity  charges  approximately  $800  for 
the  use  of  the  ramp  it  owns. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  The  Small  Business 
Administration  (SBA)  has  published 
criteria  for  determining  which  economic 
entities  meet  the  definition  of  a  small 
biisiness.  The  entities  affected  by  this 
proposed  fee  are  most  likely  to  be 
brokers  and  livestock  owners  importing 
or  exporting  animals.  The  SBA 
considers  an  entity  engaged  in 
importing  and  exporting  live  animals, 
poultry,  and  birds  to  be  small  if  its  total 
sales  are  less  than  $5  million  annually. 
The  total  revenue  of  livestock  brokers 
who  transport  animals  through  Miami 
International  Airport  is  not  available, 
but  we  expect  that  a  majority  of  these 
brokers  can  be  classified  as  small 
entities.  While  the  majority  of  entities 
affected  by  the  proposed  user  fee  may  be 
small,  this  proposed  rule  is  not  expected 
to  have  a  significant  impact  on  them, 
due  to  the  fact  that  the  average  fee  per 
animal  is  quite  small  in  comparison  to 
the  value  of  the  livestock  being 
transported. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
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Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015.  subpart  V.} 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  9 
CFR  part  130  as  follows: 

PART130— USER  FEES 

1.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  83qi-8317;  21  U.S.C.  136  and  136a:  31 
U.S.C.  3701.  3716,  3717,  3719,  and  3720A;  7 
CFR2.22,  2.80,  and  371.4. 

2.  Section  130.8  would  be  amended 
by  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§130.8    User  fees  for  other  services. 

***** 

(b)  The  user  fee  for  the  transport  ramp 
used  to  move  animals  on  or  off  aircraft 
at  APHIS'S  Animal  Import/Export  and 
Plant  Inspection  Station  at  Miami 
International  Airport  is  $151  per  use. 
For  labor  services  associated  with  the 
ramp,  the  hourly  user  fees  in  §  130.30 
will  apply. 
***** 

Done  in  Washington,  DC,  this  6th  day  of 
May.  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  03-11707  Filed  5-9-03;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 42605-02] 
RIN  1545-BB47 

Administration  Simplification  of 
Section  481(a)  Adjustment  Periods  in 
Various  Regulations 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  regulations 
under  sections  263A  and  448  of  the 
Interned  Revenue  Code.  The 
amendments  apply  to  taxpayers 
changing  a  method  of  accounting  under 
the  regulations  and  are  necessary  to 
conform  the  rules  governing  those 
changes  to  the  rules  provided  in  general 
guidance  issued  by  the  IRS  for  changing 
a  method  of  accounting.  Specifically, 
the  amendments  will  allow  taxpayers 
changing  their  method  of  accounting 
under  the  regulations  to  take  any 
adjustment  under  section  481(a) 
resulting  from  the  change  into  account 
over  the  same  number  of  taxable  years 
that  is  provided  in  the  general  guidance. 
DATES:  Written  or  electronic  comments 
must  be  received  by  July  11,  2003. 
Requests  to  speak  (with  outlines  of  oral 
comments  to  be  discussed)  at  the  public 
hearing  scheduled  for  August  13,  2003, 
at  10  a.m.  must  be  received  by  Jidy  23, 
2003. 

ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-142605-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  of  comments 
may  also  be  hand-delivered  Monday 
through  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:PA:RU  (REG- 
142605-02),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
direct  to  the  IRS  Internet  site  at  http:// 
www.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Christian 
Wood,  202-622-4930.  Concerning  the 
hearing,  contact  Sonya  Cruse,  202-622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 


Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  under 
sections  263A  and  448.  These 
amendments  pertain  to  the  period  for 
taking  into  account  the  adjustment 
required  under  section  481  to  prevent 
duplications  or  omissions  of  amounts 
resulting  from  a  change  in  method  of 
accounting  under  section  263A  or  448. 

Section  263A  (the  uniform 
capitalization  rules)  generally  requires 
the  capitalization  of  direct  costs  and 
indirect  costs  properly  allocable  to  real 
property  and  tangible  personal  property 
produced  by  a  taxpayer.  Section  263A 
also  requires  the  capitalization  of  direct 
costs  and  indirect  costs  properly 
allocable  to  real  property  and  perspoal 
property  acquired  by  a  taxpayer  for 
resale. 

Section  448(a)  generally  prohibits  the 
use  of  the  cash  receipts  and 
disbursements  method  of  accounting  by 
C  corporations,  partnerships  with  a  C 
corporation  partner,  and  tax  shelters. 
Section  448(b),  however,  provides 
exceptions  to  this  general  rule  in  the 
case  of  fanning  businesses,  qualified 
personal  service  corporations,  and 
entities  with  gross  receipts  of  not  more 
than  $  5,000,000. 

Section  446(e)  generally  provides  that 
a  taxpayer  that  changes  the  method  of 
accounting  on  the  basis  of  which  it 
regularly  computes  its  income  in 
keeping  its  books  must,  before 
computing  its  taxable  income  imder  the 
new  method,  secure  the  consent  of  the 
Secretary. 

Section  481(a)  generally  provides  that 
a  taxpayer  must  take  into  account  those 
adjustments  that  are  determined  to  be 
necessary  solely  by  reason  of  a  change 
in  method  of  accounting  in  order  to 
prevent  amounts  from  being  duplicated 
or  omitted.  Sections  481(c)  and  1.446- 
l(e)(3)(ii)  and  1.481-4  provide  that  the 
adjustment  required  by  section  481(a) 
shall  be  taken  into  account  in 
determining  taxable  income  in  the 
manner  and  subject  to  the  conditions 
agreed  to  by  the  Commissioner  and  the 
taxpayer. 

Rev.  Proc.  97-27, 1997-1  C.B.  680  (as 
modified  and  amplified  by  Rev.  Proc. 
2002-19,  2002-13  I.R.B.  696,  and 
modified  by  Rev.  Proc.  2002-54,  2002- 
35  I.R.B.  432),  provides  procedures 
under  which  taxpayers  may  apply  for 
the  advance  consent  of  the 
Commissioner  to  change  a  method  of 
accoimting.  Rev.  Proc.  2002-9,  2002-3 
I.R.B.  327  (as  modified  and  amplified  by 
Rev.  Proc.  2002-19,  amplified,  clarified, 
and  modified  by  Rev.  Proc.  2002-54, 
and  modified  and  clarified  by 
Announcement  2002-17,  2002-8  I.R.B. 
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561),  provides  procedures  imder  which 
taxpayers  may  apply  for  automatic 
consent  of  the  Commissioner  to  change 
a  method  of  accounting.  Under  both 
revenue  procedures,  as  modified, 
adjustments  under  section  481(a)  are 
taken  into  account  entirely  in  the  year 
of  change  (in  the  case  of  a  net  negative 
adjustment)  and  over  4  taxable  years  (in 
the  case  of  a  net  positive  adjustment), 
subject  to  certain  exceptions. 

Explanation  of  Provisions 

Regulations  under  sections  263A  and 
448  currently  provide  rules  for  certain 
changes  in  method  of  accoimting  imder 
those  sections,  including  the  number  of 
taxable  years  over  which  an  adjustment 
required  under  section  481(a)  to  effect 
the  change  is  to  be  taken  into  account. 
The  adjustment  periods  provided  in  the 
regulations  may  differ  fi-om  the  general 
4-year  (net  positive  adjustment)  and  1 
year  (net  negative  adjustment) 
adjustment  period  rule  provided  in  Rev. 
Proc.  97-27  and  Rev.  Proc.  2002-9,  as 
modified.  In  certain  cases,  the  difference 
creates  a  disincentive  for  certain 
taxpayers  to  change  their  method  of 
accounting  in  the  taxable  year  required 
by  the  regulations  under  section  263A 
or  448,  as  applicable. 

The  IRS  and  Treasury  Department 
believe  it  is  appropriate  to  amend  the 
regulations  under  sections  263A  and 
448  to  provide  that  the  section  481(a) 
adjustment  period  for  accounting 
method  changes  under  those  regulations 
be  determined  under  the  applicable 
administrative  procedures  issued  by  the 
Commissioner  (namely.  Rev.  Proc.  97- 
27  and  Rev.  Proc.  2002-9,  as  modified, 
or  successors).  As  a  result  of  the 
amendment,  the  section  481(a) 
adjustment  period  for  these  changes 
generally  will  be  4  years  for  a  net 
positive  adjustment  and  1  year  for  a  net 
negative  adjustment,  unless  otherwise 
provided  in  the  regulations  (see  e.g., 
§1.448-(g)(2)(ii)and(g)(3)(iii) 
(providing  rules  for  extended  or 
accelerated  adjustment  periods  in 
certain  cases})  or  the  applicable  revenue 
procedure  (see  e.g.,  section  7.03  of  Rev. 
Proc.  97-27  and  section  5.04(3)  of  Rev. 
Proc.  2002-9  (providing  rules  for 
accelerated  adjustment  periods  in 
certain  cases)).  The  IRS  and  Treasury 
Department  believe  that  amending  the 
regulations  in  this  manner  will 
eliminate  the  disincentive  that  currently 
exists  and  provide  flexibility  in  the 
event  that  any  future  changes  are  made 
to  the  general  section  481(a)  adjustment 
periods. 

The  IRS  and  Treasury  Department 
further  believe  it  is  appropriate  to 
remove  the  special  adjustment  period 
rule  for  cooperatives  in  §  1.448- 


l(g)(3)(ii),  thus  directing  cooperatives  to 
the  rules  in  Rev.  Proc.  97-27  or  Rev. 
Proc.  2002-9,  as  modified,  or 
successors.  Currently,  Rev.  Proc.  97-27 
(section  7.03(2))  and  Rev.  Proc.  2002-9 
(section  5.04{3)(b))  provide  that  the 
section  481(a)  adjustment  period  in  the 
case  of  a  cooperative  (within  the 
meaning  of  section  1381(a))  generally  is 
1  year,  whether  the  net  adjustment  is 
positive  or  negative.  The  IRS  and 
Treasury  Department  continue  to 
believe  that  a  1  year  adjustment  period 
is  appropriate  in  the  case  of  accounting 
method  changes  by  cooperatives.  See 
Rev.  Rul.  79-45, 1979-1  C.B.  284. 

The  IRS  and  "Treasury  Department 
contemplate  issuing  separate  guidance 
on  accounting  method  changes  under 
section  381 .  Comments  are  requested  on 
issues  to  be  addressed  in  such  guidance, 
including  (1)  whether  the  section  481(a) 
adjustment  should  be  taken  into  account 
by  the  acquired  corporation 
immediately  prior  to  the  transaction  or 
the  acquiring  corporation  immediately 
after  the  transaction;  (2)  whether  the 
general  section  481(a)  adjustment 
periods  of  Rev.  Proc.  97-27  and  Rev. 
Proc.  2002-9,  as  modified,  or 
successors,  should  apply  to  accounting 
method  changes  under  section  381;  (3) 
the  method  for  computing  the  section 
481(a)  adjustment;  (4)  whether 
accounting  method  changes  under 
section  381  should  be  requested  by 
filing  a  Form  3115  or  by  requesting  a 
private  letter  ruling;  and  (5)  any  other 
procedural  or  technical  issues  (e.g., 
filing  deadlines,  audit  protection). 

Proposed  EfiFefrtive  Date 

The  proposed  regulations  are 
applicable  to  taxable  years  ending  on  or 
after  the  date  these  regulations  are 
published  as  final  regulations.  However, 
taxpayers  may  rely  on  the  proposed 
regulations  for  taxable  years  ending  on 
or  after  May  12,  2003,  by  filing  a  Form 
3115,  Application  for  Change  of 
Accounting  Method,  in  the  time  and 
manner  provided  in  the  regulations  (in 
the  case  of  a  change  in  method  of 
accounting  under  section  448)  or 
applicable  administrative  procedure  (in 
the  case  of  a  change  in  method  of 
accounting  under  section  263A)  for  such 
a  taxable  year  that  reflects  a  section 
481(a)  adjustment  period  that  is 
consistent  with  the  proposed 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 


the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  because  this 
proposed  rule  does  not  impose  a 
collection  of  information  on  small 
entities,  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply.  F*ursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  ei^t  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  August  13,  2003  beginning  at  10  a.m. 
in  the  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  conmients  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  oudine  of  the  topics 
to  be  discussed  and  the  time  to  be, 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  July  11,  2003. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed:  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Christian  T. 
Wood  and  Grant  Anderson  of  the  Office 
of  Associate  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 


25312 


Federal  Register/ Vol.  68,  No.  91 /Monday,  May  12,  2003 / Proposed  Rules 


Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and  record 
keeping  requirements. 

Proposed  Amendments  to  the 
Regiilations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.263A-7,  paragraph 
{b)(2){ii)  is  revised  to  read  as  follows: 

§  1 .263A-7    Changing  a  mettiod  of 
accounting  under  section  263A. 

***** 

(b)*  *   * 

(2)*   *   * 

(ii)  Adjustment  required  by  section 
481(a).  In  the  case  of  any  taxpayer 
required  or  permitted  to  change  its 
method  of  accounting  for  any  taxable 
year  under  section  263A  and  the 
regulations  thereunder,  the  change  will 
be  treated  as  initiated  by  the  taxpayer 
for  purposes  of  the  adjustment  required 
by  section  481(a).  The  taxpayer  must 
take  the  net  section  481(a)  adjustment 
into  account  over  the  section  481(a) 
adjustment  period  as  determined  under 
the  applicable  administrative 
procedures  issued  under  §  1.446- 
l(e)(3)(ii)  for  obtaining  the 
Commissioner's  consent  to  a  change  in 
accounting  method  (e.g.,  Revenue 
Procedures  97-27  and  2002-9,  or 
successors).  This  paragraph  is  effective 
for  taxable  years  ending  on  or  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 
However,  taxpayers  may  rely  on  this 
paragraph  for  taxable  years  ending  on  or 
after  May  12,  2003,  by  filing,  under  the 
applicable  administrative  procedure,  a 
Form  3115,  Application  for  Change  in 
Accounting  Method,  for  such  a  taxable 
year  that  reflects  a  section  481(a) 
adjustment  period  that  is  consistent 
with  this  paragraph. 
***** 

Par.  3.  Section  1.448-1  is  amended  as 
follows: 

1.  Paragraph  (g)(2)(i)  is  revised. 

2.  Paragraphs  (g)(3)(i)  and  (ii),  and 
(g)(6)  are  removed. 

3.  Paragraphs  (g)(3)(iii)  and  (iv)  are 
renumbered  as  (g)(3)(i)  and  (ii), 
respectively. 

4.  Paragraph  (i)(l)  is  revised. 

5.  Paragraph  {i)(5)  is  added. 


The  revisions  and  addition  read  as 
follows: 

§  1 .448-1     Limitation  on  the  use  of  the  cash 
receipts  and  disbursements  method  of 
accounting. 

***** 

(gl*   *  * 

(2)*   *   * 

(i)  In  general.  Except  as  otherwise 
provided  in  paragraphs  (g)(2)(ii)  and 
(g)(3)  of  this  section,  a  taxpayer  required 
by  this  section  to  change  from  the  cash 
method  must  take  the  net  section  481(a) 
adjustment  into  account  over  the  section 
481(a)  adjustment  period  as  determined 
under  the  applicable  administrative 
procedures  issued  imder  section  1.446- 
l(e)(3)(ii)  for  obtaining  the 
Commissioner's  consent  to  a  change  in 
accounting  method  [e.g..  Revenue 
Procedures  97-27  and  2002-9,  or 
successors),  provided  the  taxpayer 
complies  with  the  provisions  of 
paragraph  (h)(2)  or  (h)(3)  of  this  section 
for  its  first  section  448  year. 
***** 

(i).   .   * 

(1)  In  general.  Except  as  provided  in 
paragraphs  (i)(2),  (3),  (4),  and  (5)  of  this 
section,  this  section  applies  to  any 
taxable  year  beginning  after  December 
31, 1986. 
***** 

(5)  Effective  date.  Paragraph  (g)(2)(i) 
of  this  section  is  effective  for  taxable 
years  ending  on  or  after  the  date  these 
regidations  are  published  as  final 
regulations  in  the  Federal  Register. 
However,  taxpayers  may  rely  on 
paragraph  (g){2)(i)  of  this  section  for 
taxable  years  ending  on  or  after  May  12, 
2003,  by  fiUng,  in  the  time  and  manner 
otherwise  provided  in  this  section,  a 
Form  3115,  Application  for  Change  in 
Accoimting  Method,  for  such  a  taxable 
year  that  reflects  a  section  481(a) 
adjustment  period  that  is  consistent 
with  paragraph  (g)(2)(i). 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

[FR  Doc.  03-11765  Filed  5-9-03;  8:45  am] 
BILLING  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-7496-5] 

Advisory  Committee  for  Regulatory 
Negotiation  Concerning  All 
Appropriate  inquiry;  Meeting 

agency:  Environmental  Protection 
Agency. 


ACTION:  Notice;  Meeting  of  Negotiated 
Rulemaking  Committee  on  All 
Appropriate  Inquiry. 

SUMMARY:  The  Environmental  Protection 
Agency,  as  required  by  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  is  announcing  the  date  and 
location  of  the  next  meeting  of  the 
Negotiated  Rulemaking  Committee  on 
All  Appropriate  Inquiry. 

DATES:  The  next  meeting  of  the 
Advisory  Committee  on  Regulatory 
Negotiation  for  All  Appropriate  Inquiry 
is  scheduled  for  June  10  and  June  11, 
2003. 

ADDRESSES:  The  meeting  will  take  place 
in  Room  1 1 1 7A  of  the  EPA  East 
Building  at  1201  Constitution  Ave., 
NW.,  Washington,  DC.  The  meeting  is 
scheduled  to  begin  at  8:30  and  end  at 
4:30  both  days.  Dates  and  locations  of 
subsequent  meetings  will  be  annoimced 
in  later  notices. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information 
should  contact  Patricia  Overmeyer  of 
EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment,  1200  Pennsylvania 
Ave.,  NW.,  Mailcode  5105T, 
Washington,  DC  20460,  (202)  566-2774, 
or  overmeyer.patricia@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Advisory  Committee  meeting  is 
for  the  purpose  of  negotiating  the 
contents  of  a  proposed  regulation  setting 
federal  standards  and  practices  for 
conducting  all  appropriate  inquiry. 
Under  the  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act,  EPA  is  required  to  develop 
standards  and  practices  for  carrying  out 
all  appropriate  inquiry.  The  meeting 
will  commence  with  a  presentation  on 
current  public  and  privately-developed 
practices  for  conducting  environmental 
site  assessments.  After  the  presentation, 
the  Committee  will  begin  substantive 
deliberations  on  the  content  of  the 
proposed  rule.  Discussions  and 
deliberations  will  center  on  the  criteria 
established  by  Congress  in  the  Small 
Business  Liability  Relief  and 
Brownfields  Revitalization  Act  and  that 
are  to  be  included  in  the  proposed 
rulemaking. 

All  meetings  of  the  Negotiated 
Rulemaking  Committee  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  and  observe 
the  meeting.  Opportunity  for  the  general 
public  to  address  the  Committee  will  be 
provided  at  the  end  of  the  Conmiittee 
meeting  agenda  on  each  of  the  two  days. 
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^ated:  May  5,  2003. 
Thomas  P.  Dunne, 

Associate  Assistant  Administrator,  EPA 
Office  of  Solid  Waste  and  Emergency 
Response. 

[FR  Doc.  03-11755  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[MS-200326b;  FRL-7497-2] 

Approval  and  Promulgation  of  State 
Plan  for  Designated  Facilities  and 
Pollutants:  Mississippi 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
section  lll(d)/129  State  Plan  submitted 
by  the  Mississippi  Department  of 
Environmental  Quality  (MDEQ)  far  the" 
State  of  Mississippi  on  August  29,  2002, 
for  implementing  and  enforcing  the 
Emissions  Guidelines  applicable  to 
existing  Commercial  and  Industrial 
SoUd  Waste  Incinerators.  The  Plan  was 
submitted  by  MDEQ  to  satisfy  Federal 
Clean  Air  Act  requirements.  In  the  final 
rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  Mississippi 
State  Plan  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  plan 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdravra  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
wrriting  by  Jime  11,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Joydeb  Majumder,  EPA 
Region  4,  Air  Toxics  and  Monitoring 
Branch,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303-3104.  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
above  listed  Region  4  location.  The 
interested  person  wanting  to  examine 
this  document  should  make  an 
appointment  with  the  office  at  least  24 
hours  in  advance. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joydeb  Majumder  at  (404)  562-9121  or 
Heidi  LeSane  at  (404)  562-9035. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  April  30.  2003. 
J.L  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

(FR  Doc.  03-11752  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  94-129;  FCC  03-42] 

Implementation  of  the  Subscriber 
Carrier  Selection  Changes  Provisions 
of  the  Telecommunications  Act  of 
1996,  Policies  and  Rules  Concerning 
UnauttK>rized  Changes  of  Consumers' 
Long  Distance  Carriers;  Correction 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
SUPPLEMENTARY  INFORMATION  section  to 
the  proposed  rule  published  in  the 
Federal  Register  of  April  18,  2003, 
regarding  Unauthorized  Changes  of 
Consumers'  Long  Distance  Carriers.  This 
correction  revises  the  figures  initially 
given  in  the  SUPPLEMENTARY 
INFORMATION  section 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Stevenson,  202-418-7039. 

Correction 

In  the  proposed  rule  FR  Doc.  03-9119, 
beginning  on  page  19176,  in  the  issue  of 
April  18,  2003,  make  the  foUovdng 
corrections,  in  the  SUPPLEMENTARY 
INFORMATION  section.  On  page  19177  in 
the  second  column,  the  first  full 
paragraph,  correct  the  following: 

Number  of  Respondents:  26,414. 

Estimated  Time  Per  Response:  3.9 
hours. 

Frequency  of  Response:  On  occasion 
and  biennial  reporting  requirements. 

Total  annual  Burden:  111,076  hours. 

Total  Annual  Costs:  None. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
[FR  Doc.  03-11724  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  DEFENSE  ^ 

48  CFR  Part  245 

Defense  Federal  Acquisition 
Regulation  Supplement;  Government 
Property/Unique  Identlficatlon/ttem 
Marking 

agency:  Department  of  Defense  (DoD). 

ACTION:  Advance  notice  of  proposed 
rulemaking  and  notice  of  public 
meeting. 

SUMMARY:  DoD  is  soliciting  comments 
from  both  government  and  industry 
regarding  potential  changes  to  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  policy  on 
government  property  in  the  possession 
of  contractors.  TTiese  changes  relate  to 
item  marking  and  valuing  (providing 
cost  information)  for  tangible  items  (i.e., 
contractor  acquired  property  and 
tangible  item  deliverables).  DoD  will 
hold  a  public  meeting  to  discuss  the 
potential  changes  and  to  hear  the  views 
of  interested  parties. 

DATES:  Public  Meeting:  The  public 
meeting  will  be  held  at  the  address 
shown  below  on  May  28,  2003,  from 
8:30  a.m.  to  4  p.m.,  local  time. 

Subniission  of  Names  of  Expected 
Attendees:  The  names  of  individuals 
expected  to  attend  the  public  meeting 
should  be  provided  to  the  point  of 
contact  shown  below  no  later  than  May 
21,  2003. 

Submission  of  Comments:  Written 
comments  on  the  potential  DEARS 
changes  should  be  submitted  to  the 
address  shown  below  no  later  than  June 
9,  2003. 

ADDRESSES:  Public  Meeting:  The  public 
meeting  will  be  held  at  Logistics 
Management  Institute  (LMI),  2000 
Corporate  Ridge,  McClean.  VA  22102- 
7805;  telephone  (703)  917-9800. 
Directions  to  LMI  can  be  obtained  at 
http://www.lmi.org. 

Submission  of  Names  of  Expected 
Attendees:  The  names  of  individuals 
expected  to  attend  the  public  meeting 
should  be  provided  to  Ms.  Claudia  Low, 
by  telephone  at  (703)  917-7264;  by  FAX 
at  (703)  917-7066;  by  e-mail  at 
clow@lmi.org;  or  by  mail  at  Logistics 
Management  Institute,  2000  Corporate 
Ridge,  McClean,  VA  22102-7805.  Walk- 
in  attendance  will  be  accommodated. 
However,  pre-registration  is  preferred. 
The  LMI  general  phone  nimiber  is  (703) 
917-7800. 

Submission  of  Comments:  Interested 
parties  should  submit  written  comments 
to  Mr.  Michael  Canales,  by  mail  at 
OUSD(AT&L)DPAP(P),  3060  Defense 
Pentagon,  Washington,  DC  20301-3060; 
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by. e-mail  at  Michael.Ckmales@osd.mil; 

or  by  FAX  at  (703)  614-1254. 

FOR  FurrmER  information  contact:  Mr. 

Michael  Canales,  telephone  (703)  695- 
8571. 

SUPPLEMENTARY  INFORMATION: 
A.  Draft  Materials 

The  potential  DFARS  changes  will  be 
made  available  in  draft  form  in 
Microsoft  Word  6.0  text  format  at  http:/ 
/www.acq.osd.mil/dpap.  The  draft 
changes  do  not  reflect  a  proposed  rule, 
but  are  provided  for  discussion 
purposes  only. 


B.  Background 

During  the  past  6  months,  DoD  has 
issued  a  series  of  policy  memorandums 
(available  at  http://www.acq.osd.mil/ 
dpap)  and  held  numerous  meetings 
with  govenmient  and  industry 
personnel  on  this  particular  subject.  In 
addition,  DoD  continues  with  its  effort 
to  transform  the  DFARS.  As  part  of  this 
effort,  DoD  is  considering  significant 
changes  to  DFARS  part  245, 
Government  Property.  The  purpose  of 
this  notice  is  to  provide  the  public  with 
a  preliminary  indication  of  changes 


imder  consideration,  and  to  solicit 
public  comments  on  those  changes. 
After  consideration  of  comments 
received  in  response  to  this  notice  and 
during  the  public  meeting,  DoD  plans  to 
publish  two  proposed  DFARS  rules,  one 
on  item  marking  and  one  on  item  value, 
for  additional  public  comment. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  03-11726  Filed  5-9-03;  8:45  ami 

BILUNG  CODE  5001-OB-P 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  TB-03-01] 

Burley  Tobacco  Advisory  Committee — 
Notice  of  Reestablishment  of 
Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  reestablishment  of 

committee. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture  has 
reestablished  the  Burley  Tobacco 
Advisory  Committee  for  an  additional 
period  of  2  years. 

FOR  further  INFORMATION  CONTACT:  John 
P.  Ehmcan  ID,  Deputy  Administrator, 
Tobacco  Programs,  Agricultiiral 
Marketing  Service  (AMS),  U.S. 
Department  of  Agriculture  (USDA), 
STOP  0280,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0280;  telephone  nimiber  (202)  205- 
0567. 

SUPPLEMENTARY  INFORMATION:  The 
Committee,  which  reports  to  the 
Secretary  through  the  Under  Secretary 
for  Marketing  and  Regulatory  Programs, 
recommends  opening  dates  and  selling 
schedules  for  the  burley  tobacco 
marketing  areas  which  aid  the  Secretary 
in  making  an  equitable  apportionment 
and  assignment  of  tobacco  inspectors. 
The  Committee  consists  of  39  member^; 
21  producer  representatives,  10 
receiving  station/auction  warehouse 
representatives,  and  8  buyer 
representatives,  representing  all 
segments  of  the  burley  tobacco  industry 
and  meets  at  the  call  of  the  Secretary. 
The  Secretary  has  determined  that 
reestablishment  of  this  Committee  is  in 
the  public  interest. 

To  ensure  that  recommendations  of 
the  Committee  take  into  account  the 
needs  of  diverse  groups  served  by 
USDA,  membership  should  include,  to 


the  extent  practicable,  persons  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.). 

Dated:  May  6,  2003. 
Bill  Hawks, 

Under  Secretary,  Marketing  andRegulatory 
Program. 

[FR  Doc.  03-11705  Filed  5-9-03;  8:45  am) 
BHiJNG  CODE  3410-02-l> 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  TB-03-05] 

Flue-Cured  Tot>acco  Advisory 
Committee — Notice  of 
Reestablishment  of  Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  reestablishment  of 

committee. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  Agricultvu«  has 
reestablished  the  Flue-Cured  Tobacco 
Advisory  Committee  for  an  additional 
period  of  2  years. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs,  Agricultural 
Marketing  Service  (AMS),  U.S. 
Department  of  Agriculture  (USDA), 
STOP  0280,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0280;  telephone  number  (202)  205- 
0567. 

SUPPLEMENTARY  INFORMATION:  The 

Conunittee,  which  reports  to  the 
Secretary  through  the  Under  Secretary 
for  Marketing  and  Regulatory  Programs, 
recommends  opening  dates  and  selling 
schedules  for  the  flue-cured  tobacco 
marketing  areas  which  aid  the  Secretary 
in  making  an  equitable  apportionment 
and  assigimient  of  tobacco  inspectors. 
The  Committee  consists  of  12  producer 
representatives,  7  buyer  representatives, 
1  auction  warehouse  representative,  and 
1  marketing  center  representative, 
representing  all  segments  of  the  flue- 
cured  tobacco  industry  and  meets  at  the 
call  of  the  Secretary.  The  Secretary  has 
determined  that  reestablishment  of  this 
Committee  is  in  the  public  interest. 


To  ensure  that  recommendations  of 
the  Committee  take  into  account  the 
needs  of  diverse  groups  served  by 
USDA,  membership  shoidd  include,  to 
the  extent  practicable,  persons  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.). 

Dated:  May  6,  2003. 

Bill  Hawks, 

Under  Secretary,  Marketing  and  Regulatory 
Programs. 

[FR  Doc.  03-11706  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  341(M)2-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  03-012-1] 

Animal  Wetfare;  Animal  Fighting 
Venture  Prohibition 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  amended 
section  26  of  the  Animal  Welfare  Act 
(AWA)  by  adding  specific  provisions 
regarding  the  sale,  purchase, 
transportation,  delivery,  or  receipt  of 
live  birds  in  commerce  for  participation 
in  animal  fighting  ventiues  in  States 
where  the  practice  is  permitted  by  law. 
The  Animal  and  Plant  Health  Inspection 
Service  is  publishing  this  notice  in 
order  to  increase  the  public  visibility  of 
these  additional  AWA  provisions 
regarding  animal  fighting  venture 
prohibitions. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jerry  DePoyster,  Senior  Veterinary 
Medical  Officer,  Animal  Care,  APHIS, 
4700  River  Road  Unit  84,  Riverdale,  MD 
20737-1234;  (301)  734-7586. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  Act  (7  U.S.C. 
2131  ef  seq.,  referred  to  below  as  the 
AWA)  authorizes  the  Secretary  of 
Agricultxire  to  promulgate  standards  and 
other  requirements  governing  the 
humane  handling,  care,  treatment,  and 
transportation  of  certain  animals  by 
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dealers,  research  facilities,  exhibitors, 
carriers  and  intermediate  handlers.  The 
Secretary  has  delegated  responsibility 
for  administering  the  AWA  to  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
Within  APHIS,  the  responsibility  for 
administration  of  the  AWA  has  been 
delegated  to  Animal  Care.  Regulations 
established  under  the  AWA  are 
contained  in  9  CFR  chapter  1, 
subchapter  A,  parts  1,  2,  3,  and  4.  Part 
1  contains  definitions  for  terms  used  in 
parts  2,3,  and  4;  part  2  contains  general 
requirements  for  regulated  parties;  part 
3  contains  specific  requirements  for  the 
care  and  handling  of  certain  animals; 
and  part  4  contains  rules  of  practice  for 
the  enforcement  of  the  AWA. 

Section  26  of  the  AWA  (7  U.S.C. 
2156)  concerns  animal  fighting 
ventures.  Paragraph  (a)  of  that  section 
has  provided  that  "[i]t  shall  be  unlawful 
for  any  person  to  knowingly  sponsor  or 
exhibit  an  animal  in  any  animal  fighting 
venture  to  which  any  animal  was  moved 
in  interstate  or  foreign  commerce." 
.However,  the  Farm  and  Security  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171,  signed  into  law  on  May  13,  2002), 
revised  paragraph  (a)  to  read: 

(a)  SPONSORING  OR  EXHIBITING  AN 
ANIMAL  IN  AN  ANIMAL  FIGHTING 
VENTURE.— 

(1)  IN  GENERAL.— Except  as  provided  in 
paragraph  (2),  it  shall  be  unlawful  for  any 
person  to  knowingly  sponsor  or  exhibit  an 
animal  in  an  animal  fighting  venture,  if  any 
animal  in  the  venture  was  moved  in 
interstate  or  foreign  commerce. 

(2)  SPECIAL  RULE  FOR  CERTAIN 
STATES. — With  respect  to  fighting  ventures 
involving  live  birds  in  a  State  where  it  would 
not  be  in  violation  of  the  law,  it  shall  be 
unlawful  under  this  subsection  for  a  person 
to  sponsor  or  exhibit  a  bird  in  the  fighting 
venture  only  if  the  person  knew  that  any  bird 
in  the  fighting  venture  was  knowingly 
bought,  sold,  delivered,  transported,  or 
received  in  interstate  or  foreign  commerce  for 
the  purpose  of  participation  in  the  fighting 
venture. 

To  increase  the  public  visibility  of 
these  new  AWA  provisions,  which  are 
to  become  effective  on  May  13,  2003, 
APHIS  is  publishing  this  notice 
pursuant  to  its  authority  under  the 
AWA. 

Done  in  Washington,  DC,  this  6th  day  of 
May.  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  03-11708  Filed  5-9-03;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Commodity  Credit  Corporation 

information  Coliection;  Noninsured 
Crop  Disaster  Assistance  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  and  the 
Commodity  Credit  Corporation  are 
seeking  comments  from  all  interested 
individuals  and  organizations  on  the 
extension  of  a  currently  approved 
information  collection  in  support  of  the 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP).  The  information 
collected  is  needed  to  determine 
eligibility  to  obtain  NAP  assistance. 
DATES:  Comments  must  be  received  on 
or  before  July  1 1 ,  2003  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  John 
Newcomer,  Program  Specialist, 
Production,  Emergencies  and 
Compliance  Division,  Noninsured 
Assistance  Program  Branch,  Farm 
Service  Agency,  USDA,  Mail  Stop  0517, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0522  and  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Comments  also 
may  be  submitted  by  e-mail  to: 
John_Newcomer@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Program  Specialist, 
Noninsured  Assistance  Program  Branch, 
(202)  720-5172. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

Title:  Noninsured  Crop  Disaster 
Assistance  Program. 

OMB  Number:  0560-0175. 

Expiration  Date  of  Approval: 
September  30,  2003. 

Type  o/fleguest;  Extension  with 
revision. 

Abstract:  The  Noninsured  Crop 
Assistance  Program  is  authorized  under 
7  U.S.C.  7333  and  implemented  under 
regulations  issued  at  7  CFR  part  1437. 
The  NAP  is  administered  under  the 
general  supervision  of  the  Executive 
Vice-President  of  CCC  (who  also  serves 
as  Administrator,  FSA),  and  is  carried 
out  by  FSA  State  and  County 
committees.  The  information  collected 
allows  CCC  to  provide  assistance  under 


NAP  for  losses  of  commercial  crops  or 
other  agricultural  commodities  (except 
livestock)  for  which  catastrophic  risk 
protection  under  7  U.S.C.  1508  is  not 
available,  and  that  is  produced  for  food 
or  fiber.  Additionally,  NAP  provides 
assistance  for  losses  of  floriculture, 
ornamental  niu-sery,  Christmas  tree 
crops,  turfgrass  sod,  seed  crops, 
aquaculture  (including  ornamental  fish), 
sea  oats  and  sea  grass,  and  industrial 
crops.  The  information  collected  is 
necessary  to  determine  whether  a 
producer  and  crop  or  commodity  meet 
applicable  conditions  for  assistance  and 
to  determine  compliance  with  exi^ng 
rules.  Producers  must  annually:  (1) 
Request  NAP  coverage  by  completing  an 
application  for  coverage  and  paying  a 
service  fee  by  the  CCC-established 
application  closing  date;  (2)  file  a 
current  crop-year  report  of  acreage  for 
the  covered  crop  or  commodity;  and  (3) 
certify  production  of  each  covered  crop 
or  commodity.  When  damage  to  a 
covered  crop  or  commodity  occurs, 
producers  must  file  a  notice  of  loss  with 
the  local  FSA  administrative  county 
office  within  15  calendar  days  of 
occurrence  or  15  calendar  days  of  the 
date  damage  to  the  crop  or  commodity 
becomes  apparent.  Producers  must  also 
file  an  application  for  payment  and 
certification  of  income  with  the  local 
FSA  administrative  county  office. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.6  hours  per 
response. 

Type  of  Respondents:  Producers  of 
commercicd  crops  or  other  agricultural 
commodities  (except  livestock). 

Estimated  Annual  Number  of 
Respondents:  497,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,521,258. 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  " 
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All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Signed  at  Washington,  DC,  on  May  5,  2003. 

James  R.  Little, 

Administrator,  Farm  Service  Agency,  and 
Executive  Vice-President,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-11692  Filed  5-9-03;  8:45  am) 

aiLUNO  CODE  3410-05-P 


COMIMODITY  CREDIT  CORPORATION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  3  p.m.,  May  15,  2003. 

PLACE:  Room  1D4-A,  Jamie  Whitten 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the 
Special  Open  meeting  of  May  17, 1999. 

2.  Memorandum  re:  Update  of 
Commodity  Credit  Corporation  (CCC) — 
Owned  Inventory. 

3.  Memorandum  re:  Commodity 
Credit  Corporation  Financial  Condition 
Report. 

4.  Memorandum  re:  Commodity 
Credit  Corporation  Stocks  Available  for 
Donation  Overseas  Under  Section  416(b) 
of  the  Agricultiu'al  Act  of  1949,  as 
Amended,  for  Fiscal  Years  1998  through 
2003. 

5.  JDocket  A-POL-98-007,  Revision. 
1,  re:  Commodity  Credit  Corporation 
Claims  Policy. 

6.  Briefing  re:  Status  of  the  Specialty 
Crop  Grant  Program,  Agricultiu-al 
Economic  Assistance  Act  (Pub.  L.  107- 
25),  which  involves  authorized 
Commodity  Credit  Corporation  funding 
of  $169  million  to  states. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monique  B.  Randolph,  Assistant 
Secretary,  Commodity  Credit 
Corporation,  Stop  0571,  U.S. 
Department  of  Agricultiu-e,  1400 
Independence  Avenue  SW.,  - 

Washington,  DC  20250-0571. 

Dated:  May  8,  2003. 
Thomas  B.  Hofeller, 

Secretary,  Commodity  Credit  Corporation. 
[FR  Doc.  03-11949  Filed  5«8-03;  3:55  pm] 

BUJNG  COOE  3410-05-^ 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  tor  Extension  of  a  Currently 
Approved  Information  Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Farm  Service 
Agency  (FSA)  intends  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
Agricult\iral  Foreign  Investment 
Disclosure  Act  of  1978  (AFIDA). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  11,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Blevins,  Agricultural  Foreign 
Investment  Specialist,  Natiiral 
Resources  Analysis  Group,  Economic 
and  Policy  Analysis  Staff,  USDA,  FSA, 
STOP  0531, 1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
0531,(202)720-0604. 
SUPPLEMENTARY  INFORMATION: 

Title:  Agricultural  Foreign  Investment 
Disclosure  Act  Report. 

OMB  Control  Number:  0560-0097. 

Expiration  Date  of  Approval:  October 
31,  2003. 

Type  of  Request:  Extension  of  a 
cmrently  approved  information 
collection. 

Abstract:  AFIDA  requires  foreign 
persons  who  hold,  acquire,  or  dispose  of 
any  interest  in  U.S.  agricultural  land  to 
report  the  transactions  to  the  FSA  on  an 
2  AFIDA  report.  The  information  so 
collected  is  made  available  to  States. 
Also,  although  not  required  by  law,  the 
information  collected  from  the  AFIDA 
reports  is  used  to  prepare  annual  report 
to  Congress  and  the  Resident 
concerning  the  effect  of  foreign 
investment  upon  family  farms  and  rural 
communities  so  that  Congress  may 
review  the  annual  report  and  decide  if 
further  regulatory  action  is  required. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  hours  per 
response. 

Respondents:  Foreign  investors, 
corporate  employees,  attorneys  or  farm 
managers. 

Estimate  Number  of  Respondents: 
4,375. 

Estimate  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
4,375. 

Estimated  .Total  Annual  Burden  on 
Respondents:  2,108  hours. 


Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acctiracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  way  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Patricia 
A.  Blevins,  Agricultural  Foreign 
Investment  Specialist,  Natiiral 
Resources  Analysis  Group,  Economic 
and  Policy  Analysis  Group,  USDA,  FSA, 
STOP  0531, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0531,  (202)  720-0604. 

All  comments  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  May  5.  2003. 
lames  R.  Little, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  03-11691  Filed  5-9-03;  8:45  am) 
BILUNG  CODE  3410-06-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

information  Collection;  Advertised 
Timber  for  Sale 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of  the 
currently  approved  collection  for  from 
FS-2400-14,  Bid  for  Advertised  Timber, 
and  form,  FS-2400-42a,  National  Forest 
Timber  for  Sale  (Advertisement  and 
Short-Form  Bid).  The  agency  uses  the 
collected  information  to  ensure  that 
National  Forest  System  timber  is  sold  at 
not  less  than  appraised  value;  that 
bidders  meet  specific  criteria  when 
submitting  a  bid;  and  that  anti-trust 
violations  do  not  occxir  during  the 
bidding  process. 
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DATES:  Comments  must  be  received  in 
writing  on  or  before  July  11,  2003  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  the 
Director,  Forest  and  Rangeland 
Management  Staff,  Mail  Stop  1105, 
Forest  Service,  USDA.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20090-1 105. 
Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-1045  or  by  e-mail 
to:  ftn/wo@fs.fed.us. 

The  public  may  inspect  comments 
received  at  the  Office  of  the  Director  of 
Forest  and  Rangelands  Management, 
201  14th  Street,  SW.,  Washington,  DC. 
Callers  are  urged  to  call  ahead  to 
facilitate  entrance  into  the  buildings  to 
(202) 205-0893. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 

Baumback,  Forest  and  Rangelands 
Management  Staff,  at  (202)  205-0855. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  statutory  requirements  at 
16  U.S.C.  472a,  the  Secretary  of 
Agriculture  must  advertise  sales  of  all 
National  Forest  System  timber  or  forest 
products  exceeding  $10,000  in 
appraised  value,  unless  (1) 
extraordinary  conditions  exist  as 
defined  by  regulation;  (2)  select  bidding 
methods  ensure  open  and  fair 
competition;  (3)  select  bidding  methods 
ensure  that  the  Federal  Government 
receives  not  less  than  appraised  value  of 
the  timber  or  forest  product;  £md  (4) 
bidding  patterns  are  monitored  for 
evidence  of  unlawful  bidding  practices. 

Pursuant  to  the  Forest  Service  Small 
Business  Timber  Sale  Set-Aside 
Program,  development  in  cooperation 
with  the  Small  Business 
Administration,  Forest  Service 
regulations  at  36  CFR  223.84  require 
that  the  Forest  Service  bid  form  used  by 
potential  timber  sale  bidders  include 
provisions  for  small  business  concerns, 
such  as  (1)  electing  road  construction  by 
the  Forest  Service;  (2)  certifying  as  to 
their  small  business  status;  and  (3)  being 
informed  of  other  road  construction 
requirements  in  the  bid  and/or  contract. 

FS-246o-14-Bid  for  Advertised 
Timber  and  FS-2400-42a-National 
Forest  Timber  Sale  implement  the  same 
statues,  policies,  and  regulations  and 
collect  similar  information  from  the 
same  applicant.  The  data  gathered  in 
this  information  collection  is  not 
available  from  other  sources. 


Description  of  Information  Collection 

1.  Title:  FS-2400-42a,  National  Forest 
Timber  for  Sale  (Advertisement  and 
Short-Form  Bid). 

OMB  Number:  0596-0066. 

Expiration  Date  of  Approval:  May  31. 
2003. 

Type  of  Request:  Extension. 

Abstract:  The  data  collected  are  used 
by  the  agency  to  ensure  that  National 
Forest  System  timber  is  sold  at  not  less 
than  appraised  value,  that  bidders  meet 
specific  criteria  when  submitting  a  bid, 
and  that  anti-trust  violations  do  not 
occur  during  the  bidding  process. 

Form  FS-2400-12a-National  Forest 
Timber  for  Sale  is  used  to  solicit  and 
receive  bids  on  short-notice  timber  sales 
advertised  for  less  than  30  days  and  for 
less  than  $10,000  in  advertised  value. 
Respondents  are  bidders  on  National 
Forest  System  timber  sales.  Forest 
Service  sale  officers  mail  bid  forms  to 
potential  bidders,  and  bidders  return  the 
completed  forms,  dated  and  signed,  to 
the  Forest  Service  sale  officer. 

Before  submitting  a  bid,  bidders 
usually,  but  are  not  required  to,  inspect 
the  sale  area,  review  the  requirements  of 
the  sample  contract,  and  take  other 
steps  as  may  be  reasonably  necessary  to 
asscertain  the  location,  estimated 
volumes,  and  operating  costs  of  the 
offered  timber  or  forest  product.  Each 
bidder  must  include  the  following, 
information:  The  price  bid  for  the 
timber;  the  bidder's  name,  address,  and 
signature;  the  bidder's  tax  identification 
number,  certification  that  the  bidder  is 
not  debarred,  suspended,  proposed  for 
debarment,  or  voluntarily  excluded 
from  bidding  on  Goverimient  contracts; 
and  that  the  bidder  has  not  defaulted  on 
any  contracts  within  the  last  3  years. 

"The  tax  identification  number  of  each 
bidder  is  entered  into  an  automated  bid 
monitoring  system,  which  is  used  to 
determine  if  speculative  bidding  or 
imlawful  bidding  practices  are 
occvu-ring.  The  tax  identification 
number  also  is  used  to  facilitate 
electronic  payments  to  the  purchaser. 
The  data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  130  minutes. 

Type  of  Respondents:  Individuals, 
large  and  small  businesses,  and 
corporations  bidding  on  National  Forest 
timber  sales. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  32,505  hours. 

2.  Title:  FS-2400-14,  Bid  For 
Advertised  Timber. 


OMB  Number:  0596-0066. 

Expiration  Date  of  Approval:  May  31, 
2003. 

Type  ofReauest:  Extension. 

Abstract:  Tne  data  collected  will  be 
used  by  the  agency  to  ensure  that 
National  Forest  System  timber  will  be 
sold  at  not  less  than  appraised  value, 
that  bidders  will  meet  specific  criteria 
when  submitting  a  bid,  and  that  anti- 
trust violations  will  not  occur  during 
the  bidding  process.  This  form  will  be 
used  for  soliciting  and  receiving  bids  on 
sales  advertised  for  30  days  or  longer 
and  on  sales  greater  than  $10,000  in 
advertised  value. 

Respondents  will  be  bidders  on 
National  Forest  System  timber  sales. 
Forest  Service  sale  officers  will  mail  bid 
forms  to  potential  bidders,  and  bidders 
will  return  the  completed  forms,  dated 
and  signed,  to  the  Forest  Service  sale 
officer.  Before  submitting  the  bid,  the 
bidder  usually  will  inspect  the  sale  area, 
review  the  requirements  of  the  sample 
contract,  and  take  other  steps  as  may  be 
reasonably  necessary  to  ascertain  the 
location,  estimated  volumes,  and 
operating  costs  of  the  offered  timber  or 
forest  product. 

Each  bidder  will  have  to  include  the 
following  information:  (1)  The  price  bid 
for  the  timber;  (2)  the  bidder's  name, 
address,  and  signature;  (3)  the  bidder's 
tax  identification  number;  (4)  the 
amount  and  type  of  the  bid  guarantee; 
(5)  certification  that  the  bidder  has  not 
paid  a  contingent  fee  to  someone  to 
obtain  the  contract  for  him  or  her,  or 
retained  any  person  or  company  to 
secure  the  contract;  (6)  certification  that 
the  bidder  will  meet  the  responsibility 
requirements  at  Title  36  of  the  Code  of 
Federal  Regulations  (CFR),  §223.101;  (7) 
certification  that  the  bidder  will 
complete  the  consideration 
requirements  of  the  contract;  (8) 
certification  that  the  bidder  has  not  been 
debarred,  suspended,  proposed  for 
debarment,  or  voluntarily  excluded 
from  conducting  business  with  the 
government;  (9)  certification  that  the 
bidder  has  not  been  indicted  or  has  not 
had  a  criminal  or  civil  conviction 
within  a  3-year  period;  (10)  certification 
that  the  bidder  has  not  defaulted  on  a 
public  contract  or  agreement  in  the  last 
3  years;  (11)  information  on  whether  the 
bidder  has  participated  in  a  previous 
contract  covered  by  section  202  of 
Executive  Order  11246,  Non- 
discrimination in  Employment;  (12) 
certification  that  the  bidder  has 
independently  determined  the  bid  price; 
(13)  selection  of  the  road  construction 
option;  (14)  certification  of  a  firm  offer; 
(15)  certification  that  the  bidder  has 
expressly  adopted  the  terms  of  the  bid 
and  sample  contract;  (16)  certification 


that  the  bidder  has  inspected  the  sale 
area  and  certifies  that  he  or  she 
imderstands  that  the  Forest  Service  does 
not  guarantee  the  amoimt  or  quality  of 
the  timber  or  forest  product;  (17) 
jCertification  that  the  bidder  will  comply 
I  with  the  Forest  Resources  Conservation 
iand  Shortage  Relief  Act  of  1990  as 
required  by  36  CFR  223.87;  (18) 
certification  that  the  bidder  has  not  been 
or  will  not  be  affiliated  with  the  original 
purchaser  of  a  contract  on  a  timber  sale 
that  is  being  re-offered,  when  the 
original  contract  was  terminated  for 
ibreach  or  failure  to  cut;  and  (19)  a  list 
provided  by  the  bidder  of  affiliates  that 
control  or  have  the  power  to  control  the 
bidder's  company. 

The  tax  identification  number  of  each 
bidder  will  be  entered  into  a 
computerized  bid  monitoring  system. 
This  system  will  be  used  to  determine 
if  speculative  bidding  or  if  unlawful 
bidding  practices  are  occurring.  The  tax 
identification  number  also  will  be  used 
to  facilitate  electronic  payments  to  the 
purchaser.  The  data  gathered  in  this 
information  collection  are  not  available 
from  other  sources, 
i    Esfimateo/Burc/en:  370  minutes. 

Type  of  Respondents:  Individuals, 
large  and  small  businesses,  and 
corporations  bidding  on  National  Forest 
timber  sales. 

Estimated  Number  of  Respondents: 
500. 

I  Estimated  Number  of  Responses  per 
Hespondent:  2.0. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,167  hours. 
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Comment  Is  Invited 

The  agency  invites  comments  on  the 
follov«ng:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  stated  purposes  or  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  or 
scientific  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechemical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  be  summarized  and 
included  in  the  request  for  Office  of 


Management  and  Budget  approval.  All 
comments  also  will  become  a  matter  of 
public  record. 

Dated:  April  23,  2003. 
Abigail  R.  Kimbell, 

Associate  Chief,  National  Forest  System. 
[FR  Doc.  03-11682  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Caribou-Targhee  National  Forest, 
Idaho;  Aspen  Range  Timber  Sale/ 
Vegetation  Treatment 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
enviroiunental  impact  statement. 


SUMMARY:  The  Soda  Springs  Ranger 
District,  Caribou-Targhee  National 
Forest  will  be  preparing  an 
Environmental  Impact  Statement  (EIS) 
to  analyze  the  effects  of  commercial 
harvest  of  conifer  trees,  prescribed  fire, 
realigiunent  or  surface  improvement  of 
old  roads,  and  construction  of  fuel 
breaks  in  the  Aspen  Range  analysis  area. 
The  legal  description  for  this  proposal  is 
T.  8  S.,  R.  43  E.,  sections  27.  28,  29,  30, 
31,  32,  33  and  34.  T.  9  S.,  R.  43  E.. 
sections  2,  3,  4,  5,  6,  7,  8,  9, 10,  11, 17 
and  18  of  the  Boise  Meridian,  Caribou 
County. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  draft  environmental 
impact  statement  is  expected  October 
2003  and  the  final  environmental 
impact  statement  is  expected  February 
2004. 

ADDRESSES:  Send  written  comments  to 
Soda  Springs  Ranger  District,  Attn: 
David  Whittekiend,  421  W.  2nd  S.,  Soda 
Springs,  ID  83276. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Doug  Heyrend,  Forester,  (208)  547- 
4356. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  primary  purpose  of  the  project  is 
to: 

•  Provide  sawtimber  on  a  sustained^ 
yield  basis. 

•  Release  aspen  from  competing 
conifer  and  convert  back  to  early  serai 
species. 

•  Reduce  conifer  stand  densities  to 
improve  vigor. 


•  Reduce  fuel  loads  in  the  project 
area  and  stemds  bordering  residential 
homes/cabins  along  the  northwest  forest 
boundary  of  the  Trail  Canyon  area. 

•  Reduce  sediment  and  maintenance 
on  roads  in  project  area. 

Proposed  Action 

The  proposal  is  to  tractor  harvest  881 
acres  of  Douglas-fir,  aspen/Douglas-fir 
and  lodgepole  pine  stands  using  a 
variety  of  silviculture  prescriptions.  The 
harvest  would  be  followed  by  1,350 
acres  of  prescribed  fire  to  increase  aspen 
cover  types  and  reduce  fuel  loads  in  the 
12,000  acre  analysis  area.  The  harvest 
volume  is  anticipated  to  be  about  4.5 
million  board  feet  fit)m  two  timber 
sales. 

Irregular  shelterwood/aspen 
regeneration  silvicultm^  treatments 
proposed  for  590  acres  would  be  the 
dominant  harvest  prescription.  The 
prescription  would  provide  flexibility 
for  aspen  regeneration,  snag 
preservation,  remnant  old  growth 
retention  and  old  growth  replacement  in 
situations  of  Douglas-fir  bark  beetle 
mortality.  The  objective  for  aspen 
regeneration  is  to  incorporate  the 
majority  of  the  aspen  clone  for 
treatment.  All  aspen  treatment  areas 
would  use  prescribed  fire  for  fuels 
treatment  and  site  preparation  to 
simulate  the  natural  disturbance  for 
aspen  vegetative  reproduction  by 
suckers.  Larger 'units  that  utilize  coarse 
woody  debris  as  barriers  increase  the 
success  of  aspen  regeneration  by  having 
better  dispersion  of  wild  and  domestic 
browsing/grazing  animals  across  treated 
areas.  Temporarily  fencing  portions  of 
treated  areas  may  be  required  to  ensure 
regeneration. 

Stand  improving  commercial 
thirmings  and  shelterwoods  are  planned 
for  196  acres.  The  focus  of  harvest 
activity  would  be  on  removing 
suppressed  and  intermediate  trees  to 
provide  crown  spacing  and  growing 
room  (15-30  foot  spacing)  for  residual 
dominant  trees.  Natural  regeneration 
wall  occur  over  time  but  would  not  be 
immediately  necessary  to  meet  stocking 
standards.  Machine  fuels  treatment 
(piling)  would  take  place  in  the  55  acres 
of  shelterwood  prescription  stands 
closest  to  the  archery  range  and  a  39 
acre  stand  in  North  Sulfur  Canyon. 
Prescribed  broadcast  fire  would  be  used 
for  site  preparation  of  early  serai 
vegetation  and  fuel  treatment  on  the 
remaining  102  acres. 

The  only  lodgepole  stand  planned  for 
harvest  is  behind  the  archery  range  (this 
area  is  under  special  use  permit  to  the 
Caribou  Archers). 

A  seedtree/improvement  cut  is  . 
proposed  for  the  39  acre  stand. 
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Seedtrees  would  provide  natural 
regeneration  in  areas  of  stand  decline 
and  the  improvement  cut  to  ensure 
visual  protection  along  the  archery 
range  corridor.  Site  preparation  and  . 
fuels  treatment  (piling)  for  the  stand 
would  be  mechanical. 

Prescribed  broadcast  fire  would  be 
used  in  most  mechanical  treatments  as 
well  as  some  natiirally  occurring  stands 
to  reduce  fuels  and  convert  vegetation  to 
early  serai  species.  Standing  dead  and 
cuU  green  material  is  expected  to 
replace  down  dead  woody  debris 
consumed  by  broadcast  burning. 
Generally  the  window  for  burning  in 
this  area  is  late  spring  and  early  fall 
depending  on  weather  patterns. 
Firelines  would  be  mechanically 
constructed  using  as  many  natural 
openings,  ridge  tops,  roads  and  terrain 
barriers  as  possible.  The  stands  adjacent 
to  the  archery  range  and  residential  area 
would  be  mechanically  treated  without 
a  broadcast  fire. 

A  constructed  quarter  mile  fuelbreak 
along  the  northwest  forest  boundary  of 
the  analysis  area  would  meander  across 
the  north  edge  of  the  56  acre  stand  using 
as  many  natural  openings  and  barriers 
as  possible.  The  proposal  is  to  remove 
standing  dead,  down  dead,  small 
diameter  trees,  dense  brush  and  provide 
crown  spacing  between  mature  trees. 
Pockets  of  small-diameter  conifer 
encountered  within  the  fuelbreak  would 
be  thinned  to  14  to  20  foot  spacing,  and 
pruned  to  remove  ladder  fuels. 

Heavy  equipment  will  only  be  used 
on  ground  less  than  40  percent  slope. 
Merchantable  logs  within  the  fuelbreak 
on  feasible  tractor  groimd  would  be 
skidded  up  hill  to  a  landing.  All 
immerchantable  material  would  be  hand 
or  machine  piled  and  burned  in  the  fall 
following  substantial  snow 
accumulation.  Work  in  the  riparian  area 
would  be  completed  by  hand  with 
chainsaws.  The  stand  is  not  proposed 
for  broadcast  burning. 

Two  miles  of  existing  old  system 
roads (20574,  20126  &  20297) are 
proposed  for  realignment  to  decrease 
ongoing  erosion  damage,  maintenance 
costs  and  to  facilitate  harvest 
equipment.  Up  to  6.2  miles  of  existing 
and  constructed  temporary  road  would 
be  required  for  harvest  activities.  All 
constructed  temporary  roads  and  old 
road  segments  that  have  been  replaced 
with  new  alignment  would  be  fully 
obliterated.  Road  segments  that  are 
currently  managed  as  a  multiple  use 
trails  will  be  retained.  A  thumb  bucket  J 
excavator  will  be  used  to  obliterate 
unnecessary  roads.  Road  obliteration 
would  consist  of  recontouring  slopes, 
channels  and  incorporating  debris 


across  the  prism  followed  by  seeding 
with  the  appropriate  native  mix. 
Short  sections  of  gravel  surface 
replacement  would  be  needed 
throughout  the  sale  area. 

Responsible  Official 

The  responsible  official  for  this 
decision  is  Jerry  Reese,  Caribou-Targhee 
National  Forest  Supervisor. 

Nature  of  Decision  To  Be  Made 

Should  timber  harvest,  road 
construction,  road  obliteration,  fuel 
treatments,  vegetation  treatments  and 
road  management  activities  be 
implemented  in  the  project  area  at  this 
time,  and  if  so,  under  what  conditions? 

From  a  variety  of  site-specific 
alternatives,  based  on  the  silvicultxiral 
needs  for  portions  of  stands  or  entire 
stands,  one  alternative  will  be  selected. 

Commeqt  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  draft  EIS  and  Final 
EIS.  For  most  effective  use,  comments 
should  be  submitted  to  the  Forest 
Service  within  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Agency  Representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  conmients  on  the 
analysis.  The  two  comments  periods 
are,  (1)  during  the  scoping  process,  the 
next  30  days  following  publication  of 
this  Notice  in  the  Federal  Register,  and 
(2)  diuing  the  formal  review  of  the  Draft 
EIS. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  enviroimiental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 


participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:,  435  U.S.  519,  553  (1978).  Also, 
envirorunental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  tjie  45 
day  comment  period  so  that  substantive 
conunents  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identif5dng  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  enviroimiental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  envirorunental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviroimiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  peirt  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  March  11,  2003. 
Jerry  B.  Reese, 

Caribou-Targhee  Forest  Supervisor. 
[FR  Doc.  03-11731  Filed  5-9-03;  8:45  am] 
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summary:  The  Rural  Business- 
Cooperative  Service  (RBS)  annoimces 
the  availability  of  approximately  $1.5 
million  in  competitive  cooperative 
agreement  funds  allocated  from  fiscal 
year  (FY)  2003  budget.  RBS  hereby 
requests  proposals  bom  the  1890  Land 
Grant  Universities  and  Tuskegee 
University  (1890  Institutions)  interested 
in  applying  for  competitively  awarded 
cooperative  agreements  for  support  of 
RBS'  mission  goals  and  objectives  of 
outreach  to  small  rm-al  communities 
and  to  develop  programs  that  will 
develop  future  entrepreneurs  and 
businesses  in  rwral  America  in  those 
communities  that  have  the  most 
economic  need.  These  programs  must 
provide  sustainable  development  that  is 
in  keeping  with  the  needs  of  the 
conunimity  and  designed  to  help 
overcome  current  identified  economic 
problems.  Proposals  in  both  traditional 
and  nontraditional  business  enterprises 
are  encouraged.  The  initiative  seeks  to 
create  a  working  partnership  between 
the  1890  Institutions  and  RBS  through 
cooperative  agreements. 

Grants  will  be  made  for  proposals 
found  to  be  meritorious  by  a  peer  review 
panel  to  the  extent  that  funds  are 
available.  However,  there  is  no 
commitment  by  RBS  to  fund  any 
particular  proposal  or  to  make  a  specific 
number  of  awards. 

Eligible  applicants  must  provide 
matching  fimds  in  support  of  this 
project.  Matching  funds  must  ^ual  at 
least  25  percent  of  the  amount  provided 
by  RBS  in  the  cooperative  agreement. 
This  notice  lists  the  information  needed 
to  submit  on  application  for  these  funds. 
DATES:  Cooperative  agreement 
applications  must  be  received  by  4  p.m. 
July  11,  2003.  Proposals  received  after 
July  11,  2003,  will  not  be  considered  for 
funding. 

ADDRESSES:  Send  proposals  and  other 
required  materials  to  Mr.  Edgar  L. 
Lewis,  Program  Manager,  Rural 
Business-Cooperative  Service,  USDA, 
Stop  3252,  Room  4221,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3252. 


Telephone:  (202)  690-3407.  e-mail: 
edgar.lewis@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edgar  L.  Lewis,  Program  Manager,  Rural 
Business-Cooperative  Service,  USDA. 
Stop  3252,  Room  4221,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3252. 
Telephone:  (202)  690-3407.  e-mail: 
edgar.lewis@usda  .gov. 

SUPPLEMENTARY  INFORMATION: 

General  Information 

This  solicitation  is  issued  pursuant  to 
section  607(b)(4)  of  the  Rural 
Development,  Act  of  1972,  as  amended 
by  section  759A  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996.  Also,  this  solicitation  is 
issued  piusuant  to  Executive  Order 
13256  (February  12,  2002),— 
"President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities." 

RBS  was  established  by  the 
Department  of  Agriculture 
Reorganization  Act  of  1994.  The  mission 
of  RBS  is  to  enhance  the  quality  of  life 
for  nu-al  Americans  by  providing 
leadership  in  building  competitive 
businesses  including  sustainable 
cooperatives  that  can  prosper  in  the 
global  marketplace.  RBS  meets  these 
goals  by:  investing  financial  resources 
and  providing  technical  assistance  to 
businesses  and  cooperatives  located  in 
rural  communities  and  establishing 
strategic  alliances  and  partnerships  that 
leverage  public,  private,  and  cooperative 
resources  to  create  jobs  and  stimulate 
rural  economic  activity. 

The  primary  purpose  of  the  1890 
Land  Grant  Institutions  Rural 
Entrepreneurial  Program  Outreach 
Initiative  is  to  promote  Rural 
Development  programs,  provide 
outreach  and  technical  assistance,  and 
encourage  and  assist  underserved  rural 
community  residents  to  participate  in 
the  USDA-Rural  Davelopment  programs, 
especially  those  administered  by  RBS. 
This  outreach  initiative  is  also  designed 
to  develop  programs  that  will  develop 
future  entrepreneurs  and  businesses  in 
rural  America  in  those  communities  that 
have  the  most  economic  need.  These 
programs  must  provide  sustainable 
development  that  is  in  keeping  with  the 
needs  of  the  community  and  are 
designed  to  help  overcome  current 
identified  economic  problems. 
Proposals  in  both  traditional  and 
nontraditional  business  enterprises  are 
encouraged.  The  initiative  seeks  to 
create  a  working  partnership  through 
cooperative  agreements  between  1890 
Institutions  and  RBS,  to  develop 


programs  to  assist  futiu-e  entrepreneurs 
and  businesses. 

RBS  plans  to  use  cooperative 
agreements  with  the  1890  Institutions  to 
strengthen  the  capacity  of  these 
communities  to  undertake  innovative, 
comprehensive,  citizen  led,  long-term 
strategies  for  community  and  economic 
development.  The  cooperative 
agreements  will  be  for  an  outreach  effort 
to  promote  RBS  programs  in  targeted 
underserved  rural  communities  and 
shall  include,  but  are  not  limited  to: 

(a)  Developing  a  program  of  business 
startup  and  technical  assistance  for 
assisting  with  new  business 
development,  business  planning, 
franchise  startup  and  consulting, 
business  expansion  studies,  marketing 
analysis,  cashflow  management,  and 
seminars  and  workshops  for  small 
businesses; 

(b)  Developing  management  and 
technical  assistance  plans  that  will: 

(1)  Assess  small  business  alternatives 
to  traditional  agricultural  and  other 
natural  resource  based  industries; 

(2)  Assist  in  the  development  of 
business  plans  or  loan  packages, 
marketing,  or  bookkeeping; 

(3)  Assist  and  train  small  businesses 
in  customer  relations,  product 
development,  or  business  planning  and 
development. 

(c)  Assessing  and  conducting 
feasibility  studies  of  local  community 
weaknesses  and  strength,  feasible 
alternatives  to  agricultiu-al  production, 
and  the  necessary  infrastructure  to 
expand  or  develop  new  or  existing  ' 
businesses; 

(d)  Providing  community  leaders  with 
advice  and  recommendations  regarding 
best  practices  in  community  economic 
development  stimulus  programs  for 
their  communities; 

(e)  Conducting  seminars  to 
disseminate  information  to  stimulate 
business  ^d  economic  development  in 
selected  rural  communities;  and 

(f)  Developing  computer  technology 
outreach  and  establishing  and 
maintaining  a  computer  network 
system,  linking  community  leaders  and 
residents  to  available  economic 
development  information. 

To  obtain  application  instructions  and 
all  required  forms,  please  contact  the 
Cooperative  Services  Program  at  (202) 
690-3407  or  FAX  (202)  690-2723.  The 
application  forms  and  iilstructions  may 
also  be  requested  via  e-mail  by  sending 
a  message  with  your  name,  mailing 
address,  and  phone  niunber  to 
edgar.lewis@usda.gov.  The  application 
forms  and  instructions  will  be  mailed  to 
you  (not  e-mailed  or  faxed)  as  quickly 
as  possible.  When  calling  or  e-mailing 
the  Cooperative  Services  Program, 
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please  indicate  that  you  are  requesting 
application  forms  and  instructions  for 
the  FY  2003  1890  Land  Grant 
Institutions  Rural  Entrepreneurial 
Program  Outreach  Initiative.  The 
application  forms  may  also  be  located 
on  the  Rural  Business-Cooperative 
Service  website:  http:// 
www.rurdev.  usda.gov/rbs/oa/1  BQO.htm. 
Applicants  are  encouraged  to  closely 
examine  the  evaluation  criteria  noted  in 
the  "Evaluation  Criteria  and  Weights" 
section  of  this  notice  as  proposals  are 
prepared. 

Use  of  Funds 

Funds  may  be  used  to  pay  up  to  75 
percent  of  the  costs  for  carrying  out 
relevant  projects.  Applicants' 
contributions  may  be  in  cash  or  in-kind 
contributions  and  must  be  from  non- 
Federal  funds.  Funds  may  not  be  used 
to:  (a)  Pay  more  than  75  percent  of 
relevant  project  or  administrative  costs; 
(b)  pay  costs  of  preparing  the 
application  package;  (c)  fund  political 
activities;  (d)  pay  costs  prior  to  the 
effective  date  of  the  cooperative 
agreement;  (e)  provide  for  revolving 
funds;  (f)  do  construction;  (g)  conduct 
any  activities  where  there  is  or  may 
appear  to  be  a  conflict  of  interest:  or  (h) 
purchase  real  estate. 

Based  on  the  Consolidated 
Appropriations  Resolution,  2003,  (Pub. 
L.  108-7,  Feb.  20,  2003),  "No  funds 
appropriated  by  this  Act  may  be  used  to 
pay  indirect  cost  rates  on  cooperative 
agreements  or  similar  arrangements 
between  the  United  States  Department 
of  Agriculture  and  nonprofit  institutions 
in  excess  of  10  percent  of  the  total  cost 
of  the  agreement  when  the  purpose  of 
such  cooperative  arrangement  is  to  carry 
out  programs  of  mutual  interest  between 
the  two  parties." 

Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available  in 
FY  2003  for  support  of  this  program  is 
approximately  $1.5  million.  Applicants 
should  request  a  budget  commensurate 
with  the  project  proposed.  Total  funds 
to  be  awarded  will  be  distributed  to  the 
1890  Institutions,  competitively,  for  the 
purpose  of  conducting  outreach  and 
providing  technical  assistance  to 
targeted  small  rural  communities.  This 
outreach  initiative  includes,  but  is  not 
limited  to,  technical  assistance  in 
economic  and  commimity  development, 
feasibility  studies,  research,  market 
development,  loan  packaging, 
conducting  workshops  and  seminars  in 
the  area  of  business  and  economic 
development,  and  developing  and 
providing  access  to  computer 
technology  and  website  development  to 


the  targeted  population  and 
communities.  The  actual  number  of 
cooperative  agreements  funded  will 
depend  on  the  quality  of  proposals 
received  and  the  amount  of  funding 
requested.  Maximum  amount  of  Federal 
funds  awarded  for  any  one  proposal  will 
be  $150,000.  It  is  anticipated  that  a 
typical  award  would  range  from  $75,000 
to  $150,000.  A  larger  award  may  be 
granted  at  the  RBS  Administrator's 
discretion. 

Eligible  Applicants  and  Beneficiaries 

Eligible  applicants  are  1890 
Institutions.  Eligible  applicants  must 
provide  matching  funds  equal  to  at  least 
25  percent  of  the  amount  provided  by 
RBS  in  the  cooperative  agreement. 
Matching  funds  must  be  spend  in 
proportion  to  the  spending  of  funds 
received  from  the  cooperative 
agreement.  The  applicant  and  assigned 
personnel  must  also  have  expertise  and 
experience  in  providing  the 
recommended  assistance.  Applicants 
should  also  have  a  previous  record  of 
successful  implementation  of  similar 
projects  and  must  have  the  expertise  in 
the  use  of  electronic  network 
technologies  and/or  a  business 
information  system  network  website. 

Eligible  beneficiaries  must  be  located 
in  a  rural  area  as  defined  in  7  U.S.C. 
1991(a)(b)  with  economic  need. 
Economic  need  can  be  demonstrated  by 
the  methods  delineated  in  the 
"Evaluation  Criteria  and  Weights" 
section  of  this  Notice.  Location  in  an 
Empowerment  Zone,  Enterprise 
Community,  Champion  Community, 
Federally-recognized  Tribal  Indian 
groups  or  other  Federally  declared 
economic  depressed  or  disaster  area  is 
sufficient  evidence  of  economic  need. 
Eligible  beneficiaries  must  also  be 
located  in  conununities  that  show 
significant  community  support  for  the 
proposal.  Preference  will  be  given  for 
projects  that  operate  in  a  multi-county 
service  area. 

Award  recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project; 
however,  the  subcontracted  amount  may 
not  exceed  one-third  of  the  total  Federal 
award. 

Methods  for  Evaluating  and  Ranking 
Applications 

Each  application  will  be  evaluated  in 
a  two-part  process.  First,  each 
application  will  be  screened  to  ensure 
that  it  meets  the  administrative 
requirements  as  set  forth  in  this  Notice 
of  Request  for  Proposals.  Second,  a 
number  of  expert  reviewers  will 
conduct  a  merit  review  based  on  the 


"Evaluation  Criteria  and  Weights" 
section  of  this  notice.  The  review  of  the 
individual  reviewers  will  be  used  by 
RBS  to  determine  which  application 
will  be  recommended  to  the  RBS 
Administrator  for  funding.  Evaluated 
applications  will  be  ranked  based  on 
merit.  The  RBS  Administrator  will  make 
final  approval  for  those  applications        > 
reconamended  for  an  award.  If  there  is 
a  tie  score  after  the  proposals  have  been 
rated  and  ranked,  the  tie  will  be 
resolved  by  the  proposal  with  the  largest 
matching  funds  as  a  percent  of  the 
Federal  amount  of  the  award. 

Evaluation  Criteria  and  Weights 

Proposals  will  be  evaluated  using  the 
following  seven  criteria.  Each  criterion 
is  given  the  weight  value  shown  with 
total  points  equal  to  100.  The  points 
assigned  provide  an  indication  of  the 
relative  importance  of  each  section  and 
will  be  used  by  the  reviewers  in 
evaluating  the  proposals.  Points  do  not 
have  to  be  awarded  by  RBS  for  each 
criterion.  After  all  proposals  have  been 
evaluated,  the  Administrator  may  award 
an  additional  10  discretionary  points  to 
any  proposal  to  obtain  the  broadest 
geographic  dispersion  of  the  funds, 
insure  a  broad  diversity  of  project 
proposals,  or  insure  a  broad  diversity  in 
the  size  of  the  awards. 

(a)  Support  of  Local  Community  (Up 
to  10  points) — Proposals  should  have 
the  support  of  local  government, 
educational,  community,  and  business 
groups.  Higher  points  will  be  awarded 
for  proposals  demonstrating  broad 
support  from  all  components  of  the 
communities  served.  Broad  support  is 
demonstrated  by  tangible  contribution, 
such  as  volunteering  human  capital, 
computers,  transportation,  and/ or  co- 
sponsoring  workshops  and  conferences. 
Points  will  be  awarded  based  on  the 
level  of  tangible  contribution  in 
comparison  to  the  size  of  the  award. 
Tangible  support  must  be  stated  in 
letters  from  supporting  entities. 

(b)  Matching  Funds/Leveraging  (Up  to 
15  points) — This  criteria  relates  to  the 
extent  to  which  the  institution  has  the 
capacity  to  support  the  project  with 
matching  funds  and  leveraging 
additional  funds  and  resources  to  carry 
out  this  outreach  initiative. 

A  maximimi  of  10  points  will  be 
awarded  based  upon  the  amount  the 
proposal  exceeds  the  minimum  25 
percent  matching  requirement. 
Applicants  will  be  required  to  provide 
matching  funds  or  equivalent  in-kind  in 
support  of  this  projeJLt.  Evidence  of 
matching  funds  availability  must  be 
provided.  Funds  or  equivalent  in-kind 
must  be  available  at  the  time  the 
cooperative  agreement  is  entered  into. 


Federal  Register / Vol.  68,  No.  91 /Monday,  May  12,  2003 /Notices 

^ . 


25323 


Matching  funds  points  will  be  awarded 
as  listed  below. 

25  percent  to  35  percent  match — 2 

points 
35  percent  to  50  percent  match— 5 

points 
50  percent  to  75  percent  match — 7 

points 
75  percent  match — 10  points 

Up  to  5  additional  points  may  be 
awarded  based  on  the  applicant's 
capacity  to  leverage  additional  funds 
and  resources  from  other  private  and 
nonprivate  sources  to  support  this 
outreach  initiative.  Applicants  must 
provide  sufficient  information  on  the 
amoimt  and  soiuties  of  leveraging 
activities  for  the  evaluation  panel  to 
properly  rate  this  criterion. 

(c)  Economic  Need  of  Community  (Up 
to  20  points) — This  criterion  will  be 
evaluated  based  on  the  economic  need 
of  the  targeted  communities. 

A  maximum  of  7  points  will 
automatically  be  awarded  to  proposals 
with  one  or  more  of  the  following 
entities  in  a  targeted  community(s): 
Empowerment  Zones.  Enterprise 
Communities.  Champion  Conunimities. 
Federally-recognized  Indian  Tribal 
groups,  and  other  Federally  declared 
JBConomic  depressed  or  disaster  areas. 
Applicants  must  provide  sufficient 
information  for  the  panel  to  properly 
rate  this  part  of  the  above  criterion.  The 

[>roposals  must  state  the  name  and 
ocation  of  the  declared  economic 
depressed  area. 

Rural  underserved  targeted  counties/ 
.communities  should  be  the  same  as  the 
RBS  definition  for  rural  eligibility, 
which  is  any  area  other  than  a  city  or 
town  that  has  a  population  of  greater 
than  50,000  inhabitants  and  the 
urbanized  area  contiguous  and  adjacent 
to  such  a  city  or  town,  as  defined  by  the 
U.S.  Bm^au  of  the  Census  using  the 
latest  decennial  census  of  the  United 
States. 

;  Also,  for  this  criterion,  a  maximum  of 
8  points  will  be  awarded  for 
demonstrated  economic  need  based  on 
the  currently  available  poverty  rate  of 
the  tai^geted  local  community(s). 
Applicants  may  use  targeted  county/or 
community  poverty  rates  if  available. 
When  miilti-conmiunities  proposals  are 
submitted,  the  overall  weighted  average 
for  all  counties  or  communities  will  be 
used.  Applicants  must  use  current  (2000 
Census)  poverty  data  for  each  targeted 
county/or  community  and  for  thefr 
respective  State.  Points  Will  be  awarded 
based  on  the  differences  in  the  targeted 
county/or  community  average  poverty 
from  the  respective  State  poverty  rate 
(average  targeted  county  or  community 
poverty  rate-State  poverty  rate)  as 


following.  Percents  will  be  roimded  to 
the  next  whole  number. 
Less  than  3  percent — 0  points 
3-6  percent — 1  point 
7-10  percent — 2  points  ' 

11-15  percent — 5  points 
Greater  than  15  percent — 8  points 
,     Up  to  five  additional  points  may  be 
awarded  for  this  criterion  based  on  the 
applicant's  ability  to  demonstrate  or 
identify  other  economic  needs  of  the 
targeted  communities,  such  as,  but  not 
limited  to,  unemployment  rates, 
education  levels,  and  job  availability. 
The  applicant  must  provide  sufficient 
information  for  the  panel  to  properly 
rate  this  part  of  the  above  criterion. 

(d)  Previous  Accomplishments  (Up  to 
10  points) — This  criterion  will  be 
evaluated  based  on  the  applicant's 
previous  accomplishments  with  this 
outreach  initiative  and/or  demonstrative 
capacity  to  conduct  similar  outreach 
work. 

A  point  will  be  awarded  to  those 
institutions  for  each  year  they  have  been 
awarded  a  cooperative  agreement  under 
this  program  up  to  5  years.  Applicants 
must  provide  evidence  of  satisfactorily 
completing  the  agreement  for  each  year 
that  they  claim  for  credit. 

Up  to  five  additional  points  may  be 
awarded  based  on  the  applicant's  ability 
to  dociunent  the  impact  of  their  project 
upon  the  targeted  imderserved  rural 
communities.  It  is  incumbent  upon  the 
applicant  to  provide  information  as  to 
the  type  of  services  delivered,  the  names 
of  rural  communities,  and  the  number  of 
targeted  audiences  served  the  last  year 
awarded. 

Applicants  vdth  zero  or  less  than  5 
recent  years  of  awards  in  this  program 
may  receive  up  to  the  maximum  10 
points  by  highlighting  the  institution's 
commitment  and  previous  performance 
on  this  project  or  projects  with  similar 
outreach  objectives.  "The  applicant 
should  discuss  the  potential  impact  of 
their  project  upon  the  targeted 
imderserved  rural  conmiunities,  as  well 
as  describing  previous  similar  outreach 
work. 

(e)  Statement  of  Work  (up  to  20 
Points)— This  criterion  relates  to  the 
degree  to  which  the  proposed  project 
addresses  the  major  purposes  for  the 
"1890  Land  Grant  Institutions  Rural 
Entrepreneurial  Program  Outreach 
Initiative."  Points  wiU  be  awarded 
according  to  the  degree  to  which  the 
statement  of  work  reflects  innovative 
strategies  for  providing  outreach  and 
assistance  to  the  targeted  imderserved 
rural  entrepreneurs,  businesses  and 
communities,  and  the  potential  for 
achieving  project  objectives.  To  receive 
the  maximum  points,  proposals  must 


have  a  clearly  and  concisely  stated  work 
plan  showing  objectives,  goals, 
timetables,  expected  results,  measurable 
outcomes,  and  who  will  be  performing 
various  activities,  including  RBS 
involvement. 

(f)  Digital  Technology  Outreach  (Up  to 
10  points) — This  criterion  is  meant  to 
evaluate  the  applicant's  level  of 
outreach  and  capacity  to  provide 
innovative  and  effective  computer 
technology  outreach  to  the  underserved 
targeted  rural  communities. 

A  maximum  of  5  points  will  be 
awarded  based  on  the  applicant's 
demonstrated  capacity  to  promote 
innovations  and  improvements  in  the 
delivery  of  computer  technology 
benefits  to  underserved  rural 
communities  whose  share  in  these 
benefits  is  disproportionably  low. 
Examples  of  innovations  and 
improvements  in  this  needed  area 
include,  but  are  not  limited  to, 
computer-base,  decision  support 
systems  to  assist  entrepreneurs  and 
rural  community  governments  in  taking 
advantage  of  relevant  technologies  or 
efficacious  delivery  systems  for  business 
information  or  resource  management 
assistance  for  rural  underserved 
entrepreneurs  and  local  governments 
and  providing  business  information 
systems  network. 

Up  to  five  additional  points  may  be 
awarded  based  on  the  qualification  and 
subject  skiU  level  of  the  individuals 
directly  conducting  the  technology 
outreach  activities.  Applicants  must 
provide  sufficient  information  for  the 
evaluation  panel  to  properly  rate  this 
technology  criterion. 

(g)  Coordination  and  Management  of 
the  Project  (Up  to  15  points)— This 
criterion  will  be  evaluated  based  on  the 
applicant's  demonstrated  capacity  to 
coordinate  and  manage  this  type  of 
outreach  initiative  among  the  various 
stakeholders. 

A  maximum  of  8  points  will  be 
awarded  for  the  coordination  plan. 
Applicants  will  need  to  describe  the 
role  and  coordination  mechanisms 
among  various  participants,  including 
communities,  the  applicant,  and  RBS. 
The  nature  of  the  collaborations  and 
benefits  to  participants  must  also  be 
described. 

By  definition,  a  cooperative 
agreement  requires  sufficient 
involvement  by  the  funding  agent  in 
canying  out  the  project  objectives  in  the 
project.  Therefore,  up  to  7  additional 
points  may  be  awarded  for  this  criterion 
based  on  demonstration  of  broad 
involvement  and  collaboration  with 
each  applicant's  respective  RBS  State 
Office  as  related  to  the  outreach  project. 
This  involvement  and  collaboration 
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should  include,  but  is  not  limited  to:  (1) 
RBS  State  Office  input  and  review  of 
institution's  proposal,  (2)  invitations  to 
attend  and  participate  in  workshops  and 
conferences  when  needed,  (3)  on-going 
monitoring  of  the  outreach  project,  and 
(4)  directing  applicants  to  the  RBS  State 
Office  when  applicable. 

Deliverables 

Ehmng  the  term  of  the  negotiated 
agreements,  the  recipients  will  deliver 
quarterly  reports  of  progress  of  the  work 
to  RBS  and  prepare  and  deliver  a  final 
report  detailing  all  work  done  and 
results  accomplished.  In  addition,  all 
reports  forwarded  to  RBS  must  be 
forwarded  to  the  Rural  Development 
State  Office.  Also,  upon  request  by  RBS, 
the  recipient  will  deliver  manuscripts, 
videotapes,  software,  or  other  media,  as 
may  be  identified  in  approved 
proposals.  RBS  retains  those  rights 
delineated  in  7CFR  3019.36.  Also,  the 
recipients  will  deliver  project  outreach 
success  stories  and  other  project  related 
information  requested  by  RBS  for  use  on 
the  website  (http://bisnet.sus.edu),  or 
other  websites  designated  by  RBS. 

Award  Amount 

In  the  event  that  the  applicant  is  to 
receive  an  award  that  is  less  than  the 
amount  requested,  the  applicant  will  be 
required  to  modify  the  application  to 
conform  to  the  reduced  amount  before 
execution  of  the  cooperative  agreement. 
RBS  reserves  the  right  to  reduce  or  de- 
obligate  any  award  if  acceptable 
modifications  are  not  submitted  by  the 
awju^dees  within  10  working  days  from 
the  date  the  application  is  returned  to 
the  applicant.  Any  modification  must  be 
within  the  scope  of  the  original 
application.  '' 

Recipient  Requirements 

Institutions  that  are  awarded  a 
cooperative  agreement  will  be 
responsible  for  the  following: 

(a)  Completing  the  objectives  as 
defined  in  the  approved  proposal. 

(b)  Ehuing  the  term  of  the  agreement, 
keep  up-to-date  records  on  the  project, 
and  on  or  prior  to  October  6,  January  5, 
April  5,  and  July  5,  make  quarterly 
reports  of  the  progress  of  the  work  to 
RBS,  and  prepare  a  final  report  detailing 
all  work  done  and  results  accomplished. 
All  reports  will  be  forwarded  to  the  RBS 
National  Office  and  to  the  final  report 
detailing  all  work  done  and  results 
accomplished.  All  reports  will  be 
forwarded  to  the  RBS  National  Office 
and  to  the  Rural  Development  State 
Office. 

(c)  Submit  to  RBS,  on  a  quarterly 
basis.  Form  SF-270,  "Request  for 
Advance  or  Reimbursement." 


(d)  Keep  an  account  of  expenditures 
of  the  Federal  dollars  and  matching 
fund  dollars  and  provide  to  RBS,  Form 
SF-269,  "Financial  Status  Report,"  with 
each  Form  SF-270  submitted,  and  a 
final  SF-269  within  90  days  of  the 
project's  completion. 

(e)  Immediately  refund  to  RBS,  at  the 
end  of  the  agreement,  any  balance  of 
unobligated  funds  received  from  RBS. 

(f)  Provide  matching  funds  or 
equivalent  in-kind  in  support  of  the 
project,  at  least  to  the  level  agreed  to  in 
the  accepted  proposal. 

(g)  Conduct  seminars  to  disseminate 
Rural  Development  program 
information  to  stimulate  business  and 
economic  development  in  selected  rural 
communities. 

(h)  Participate  in  the  RBS 
Entrepreneurship  Conferences  when 
planned. 

(i)  In  cooperation  with  local 
businesses,  develop  a  program  of 
business  startup  and  technical 
assistance  that  will  assist  with  new 
company  development,  business 
planning,  new  enterprise,  franchise 
startup  and  consulting,  business 
expansion  studies,  marketing  analysis, 
cashflow  management,  and  seminars 
and  workshops  for  small  businesses. 

(j)  Provide  office  space,  equipment, 
and  supplies  for  all  personnel  assigned 
to  the  project. 

(k)  Develop  management  and 
technical  assistance  plans  in 
cooperation  with  RBS  State  Office  that 
will: 

(1)  Assess  small  business  alternatives 
to  agricultural  and  other  natural 
resoiuces-based  industries; 

(2)  Assist  in  the  development  of 
business  plans  and  loan  packages, 
marketing,  bookkeeping  assistance,  and 
organizational  sustainability;  and 

(3)  In  cooperation  with  the  RBS  State 
Office,  provide  technical  assistance  and 
training  in  customer  relations,  product 
development,  and  business  plaiming 
and  development. 

(1)  Assess  the  need  for  and,  if 
necessary,  conduct  a  feasibility  study  of 
local  commimity  weaknesses  and 
strengths,  feasible  alternatives  to 
agricultiu-e  production,  and  the  needed 
infrastructure  to  expand  or  develop  new 
or  existing  businesses.  The  plans  for  any 
such  studies  must  be  submitted  for 
approval  prior  to  the  study  being 
conducted. 

(m)  In  cooperation  with  the  RBS  State 
Office,  provide  community  leaders  with 
advice  and  recommendations  regarding 
best  practices  in  community  economic 
development  stimulus  programs  for 
their  commimities. 

(n)  Develop  technology  outreach  and 
establish  and  maintain  a  Business 


Information  Network  System  website, 
linking  community  leaders  and 
residents  to  available  economic 
development  information. 

(0)  Assure  and  certify  that  it  is  in 
compliance  with,  and  will  comply  in 
the  course  of  the  agreement  with,  all 
applicable  laws,  regulations.  Executive 

.  orders,  and  other  generally  applicable 
requirements,  including  those  set  out  in 
7  CFR  3015.205(b)  and  7  CFR  part  3019. 

(p)  Federal  funds  can  only  be  used  to 
pay  meeting  related  travel  expenses,  if 
the  employees  are  performing  a  service 
of  direct  benefit  to  the  government 
direcdy  in  furtherance  of  the  objectives 
of  the  proposed  agreement.  Therefore, 
Federal  fimds  caimot  be  used  to  pay 
non-Federal  employees  to  attend 
meetings. 

(q)  Not  commingle  or  use  program 
funds  for  administrative  expenses  to 
operate  an  Intermediary  Relending 
Program  (IRP). 

(r)  As  a  cooperative  agreement  and 
not  a  grant,  the  1890  Institution  will 
collaborate  with  the  RBS  National  and 
State  Offices  in  performing  the  tasks  in 
the  agreement  as  needed  and  will 
provide  the  RBS  National  Office  with 
the  necessary  information  for  RBS  to  do 
the  following: 

(1)  Monitor  the  progrcun  as  it  is  being 
implemented  and  operated,  including 
monitoring  of  financial  information  to 
ensiu-e  that  there  is  no  commingling  or 
use  of  program  funds  for  administrative 
expenses  to  operate  an  IRP  or  o||^r 
unapproved  items. 

(2)  Halt  activity,  after  written  notice, 
if  tasks  are  not  met. 

(3)  Review  and  approve  changes  to 
key  personnel. 

(4)  Provide  guidance  in  the  evaluation 
process  and  other  technical  assistance 
as  needed. 

(5)  Approve  the  final  plans  for  the 
community  business  workshops, 
business  and  economic  development 
sessions,  and  training  workshops  to  be 
conducted  by  the  Institution. 

(6)  Provide  reference  assistance  as 
needed  to  the  Institution  for  technical 
assistance  given  on  a  one-on-one  basis 
to  entreprenevurs  and  startup  businesses. 

(7)  Review  and  comment  upon 
strategic  plans  developed  by  the 
Institution  for  targeted  areas. 

(8)  Review  economic  assessments 
made  by  the  Institution  for  targeted 
counties  so  that  RBS  can  indicate  which 
of  its  programs  may  be  beneflicial. 

(9)  Carefully  screen  the  project  to 
prevent  First  Amendment  violations. 

(10)  Monitor  the  program  to  ensure 
that  a  Business  Information  System 
Network  website  link  is  established  and 
maintained. 
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(11)  Provide  technical  assistance  and 
training  to  the  Business  Information 
System  Network  Hub-sites  and  Wide 
Area  Network  (WAN)  Team  Members  at 
^e  universities  in  preparing  economic 
development  information  for  posting  on 
the  Internet. 

(12)  Allow  the  RBS  State  Office  to 
conduct  a  semi-annual  on-site  review 
$nd  submit  written  reports  to  the 
National  Office. 

Content  of  a  Proposal 

A  proposal  should  contain  an  original 
and  two  copies  of  each  of  the  following: 
I  (a)  Completed  Forms. 
\   (1)  Form  SF-424,  "Application  for 
Federal  Assistance." 

(2)  Form  SF-i24A,  "Budget 
Information — Non-Construction 
ProCTams." 

(3)  Form  SF-424B,  "Assurances— 
Non-Construction  Programs." 

(4)  Form  AD-1047,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions." 

(5)  Form  AD-1049,  "Certification 
Regarding  Drug-Free  Workplace 
Requirements." 

(6)  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities." 

(b)  Table  of  Contents.  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Pagination 
should  begin  immediately  following  the 
Table  of  Contents. 

(c)  Project  Executive  Summary.  A 
summary  of  the  Project,  not  to  exceed 
one  page. 

(d)  Project  Proposal.  The  application 
must  contain  a  narrative  statement 
describing  the  nature  of  the  proposed 
outreach  initiative.  The  proposal  must 
include  at  least  the  follov«ng: 

(1)  Project  Title  Page.  Should  include 
the  following:  Title  of  the  project,  names 
of  principal  investigators,  and  appUcant 
organization. 

(2)  Introduction.  A  concisely  worded 
justification  or  rationale  for  the  outreach 
initiative  must  be  presented.  Included 
should  be  a  summarization  of  social  and 
economical  statistical  data  (income 
population,  emplo)rment  rate,  poverty 
rate,  education  attainment,  etc.),  of  the 
tai^get  area  which  substantiates  the  need 
for  the  outreach  initiative.  Note  in  this 
sdction  if  the  target  area  includes  an 
Employment  Zone/Enterprise 
Community,  Champion  Community, 
Federally-recognized  Indian  Tribal 
group  or  other  Federally  declared 
economic  disaster  area. 

(3)  Workplan.  Discuss  the  approach 
(strategy)  to  be  used  in  carrying  out  the 


proposed  outreach  initiative  and 
accomplishing  the  objectives.  A     ' 
description  of  any  subcontracting 
arrangements  to  be  used  in  carrying  out 
the  project  must  be  included.  Also,  the 
workplan  must  include: 

(i)  Overview  of  the  project  objectives 
and  goals:  Identify  and  discuss  the 
specific  goals  and  objectives  of  the 
project  and  the  impact  of  the  outreach 
initiative  on  end-users; 

(ii)  Timeframe:  Develop  a  tentative 
schedule  for  conducting  the  major  steps 
of  the  outreach  initiative; 

(iii)  Milestones:  Describe  and  quantify 
the  expected  outcome  of  the  specific 
outreach  objective,  including  jobs 
created  or  assisted,  conferences  and 
seminars  conducted  and  niunber  of 
participants,  loans  packaged,  etc.; 

(iv)  Recipient  involvement:  Identify 
the  person(s)  who  will  be  performing 
the  activities;  and 

(v)  RBS  involvement:  Identify  RBS 
staff  responsible  for  assisting  and 
monitoring  the  activities. 

(4)  Estimated  Budget.  Detail  budget 
justification  including  matching  funds. 

(5)  Leveraging  Funds.  Other 
institutional  support  of  this  outreach 
initiative  project. 

(6)  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 
coordinated  among  various  participants, 
nature  of  the  collaborations  and  benefits 
to  participants,  the  communities,  the 
applicant,  and  RBS.  Describe  plans  for 
management  of  the  project  to  ensure  its 
proper  and  efficient  administration. 
Describe  scope  of  RBS  involvement  in 
the  project. 

(7)  Technology  Outreach.  The 
proposal  should  address  the  applicant's 
ability  to  deliver  computer  technology 
to  the  targeted  rural  communities  and 
implement  and  maintain  a  computer 
network  system  linking  commimity 
leaders  and  residents  to  available 
economic  development  information. 

(8)  Key  Personnel  Support.  The 
proposal  should  include  curriculum 
vitae  for  the  principal  investigator  and 
other  key  personnel  used  to  carry  out 
the  goals  and  objectives  of  the  proposal. 

(9)  Facilities  or  Equipment.  Where  the 
project  will  be  located  (housed)  and 
what  other  equipment  is  needed  or 
already  available  to  carry  out  the 
specific  objectives  of  the  project. 

(10)  Previous  Accomplishments. 
Summarize  previous  accomplishments 
of  outreach  work  funded  by  RBS  or 
similar  outreach  experiences,  especially 
for  first-time  applicants. 

(11)  Local  Support.  Letters  of  support 
from  the  local  community  such  as 
businesses,  educational  institutions, 
local  governments,  community-based 
organizations,  etc.  Letters  of  support 


shoidd  show  support  with  commitment 
for  tangible  resources  and  or  assistance. 

(12)  Any  other  information  necessary 
for  RBS  to  approve  and  rank  your 
proposal. 

Additionally,  you  are  encoiuraged  to 
provide  any  strategic  plan  that  has  been 
developed  to  assist  business 
development  or  entrepreneurship  for 
the  targeted  communities. 

What  To  Submit 

All  applicants  for  the  cooperative 
agreement  must  submit  a  completed 
original,  plus  two  copies  of  the  proposal 
for  this  competitive  program.  Do  not 
bind  the  original  copy. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to 
cooperative  agreements  awarded.  These 
include,  but  are  not  limited  to: 

CFR  part  15,  subpart  A — 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Agriculture— Effectuation  of  Tide  VI  of 
the  Civil  Rights  Act  of  1964. 

7  CFR  part  3015— Uniform  Federal 
Assistance  Regulations. 

7  CFR  part  3017— Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  part  3018— New  Restrictions  on 
Lobbying. 

7  CFR  part  3019— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations. 

7  CFR  part  3052— Audits  of  States, 
Local  Governments  and  Non-Profit 
Organizations. 

Paperwork  Reduction  Act 

The  paperwork  burden  associated 
with  this  initiative  has  been  cleared  by 
the  Office  of  Management  and  Budget 
under  OMB  Control  Number  0570-0041. 

Dated:  May  6,  2003 

John  Rosso, 

Administrator,  Rural  Businesses-Cooperative 
Service. 

[FR  Doc.  03-11760  Filed  5-9-03:  8:45  am] 

BILLING  CODE  341-XY-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
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regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  4:45  p.m.  on  Thursday, 
May  8,  2003.  at  the  West  Virginia 
University  College  of  Law,  Lugar 
Courtroom,  lOOA  Law  Center. 
Morgantown,  West  Virginia,26506- 
6130.  The  purpose  of  this  meeting  is  so 
that  the  Committee  can  release  its 
report.  Civil  Rights  Issues  in  West 
Virginia.  To  obtain  update  information, 
the  Committee  will  also  hold  a  briefing 
session  with  government  officials, 
community  leaders,  and  the  public. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chim,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116)  or  Ranjit  Majumder, 
chair,  (304)  367-4244.  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
piusuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  28,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-11689  Filed  5-9-03;  8:45  am] 
BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Proposal  To  Collect  Information  on  the 
Initial  Report  on  a  Foreign  Person's 
Direct  or  Indirect  Acquisition, 
Establishment,  or  Purchase  of  the 
Operating  Assets  of  a  U.S.  Business 
Enterprise 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  11.  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Office  of 


the  Chief  Information  Officer. 
Department  of  Conmierce.  Room  6625. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230,  or  via  the 
Internet  at  dHynek@doc.gov,  ((202)  482- 
0266). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunents  and  instructions  should  be 
directed  to:  David  H.  Caller,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE— 49(NI), 
Washington,  DC  20230,  or  via  the 
Internet  at  David.GalleT@bea.gov,  ((202) 
606-9835). 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Initial  Report  on  a  Foreign 
Person's  Direct  or  Indirect  Acquisition. 
Establishment,  or  Purchase  of  the 
Operating  Assets,  of  a  U.S.  Business 
Enterprise,  Including  Real  Estate  (Form 
BE-13)  and  the  Report  by  a  U.S.  Person 
Who  Assists  or  Intervenes  in  the 
Acquisition  of  a  U.S.  Business 
Enterprise  by,  or  Who  Enters  Into  a  Joint 
Ventiu-e  with,  a  Foreign  Person  (Form 
BE-14)  obtain  initial  data  on  new 
foreign  direct  investment  in  the  United 
States.  The  surveys  collect  identification 
information  on  the  U.S.  business  being 
established  or  acquired  and  on  the  new 
foreign  owner,  information  on  the  cost 
of  the  investment  and  source  of  funding, 
and  limited  financial  and  operating  data 
for  the  newly  established  or  acquired 
entity.  The  data  are  needed  to  measure 
the  amoimt  of  new  foreign  direct 
investment  in  the  United  States,  assess 
its  impact  on  the  U.S.  economy,  and, 
based  upon  this  assessment,  make 
informed  policy  decisions  regarding 
foreign  direct  investment  in  the  United 
States. 

The  BE-13  survey  is  being  revised,  to 
add  an  item  on  the  number  of  U.S. 
affiliates  included  in  the  consolidated 
report  that  will  assist  in  verifying  the 
accuracy  of  the  reported  data.  No 
changes  are  proposed  for  Form  BE— 14. 

n.  Method  of  Collection 

Form  BE-13  must  be  filed  by  every 
U.S.  business  with  over  $3  million  of 
assets  or  cost  of  investment,  or  200  or 
more  acres  of  U.S.  land,  that  is  acquired 
to  the  extent  of  10  percent  or  more,  or 
is  established,  by  a  foreign  investor.  It 
is  a  one-time  report  that  must  be  filed 
within  45  days  of  the  acquisition  or 
establishment.  A  BE-13  Supplement 
C — Exemption  Claim — must  be  filed  for 
transactions  that  do  not  meet  either  of 
the  reporting  thresholds.  Form  BE-14  is 
filed  by  a  person  who  eissists  in  an 
investment  transaction,  such  as  a  real 


estate  broker  or  attorney,  or  who  enters 
into  a  U.S.  joint  venture  with  a  foreign 
person.  Its  purpose  is  to  provide  BEA 
with  the  name  and  address  of  the  newly 
established  or  acquired  U.S.  company, 
so  that  a  BE-13  form  can  be  mailed  to 
it  for  completion.  A  BE-14  is  not  filed, 
however,  if  a  U.S.  person  files  a  BE-13 
relating  to  the  establishment  or 
acquisition  of  the  U.S.  business 
enterprise  by  a  foreign  person. 

m.  Data 

OMB  Number:  0608-0035. 

Form  Numbers:  BE-13/BE-14 

Type  of  Review:  Regular  submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
600  annually. 

Estimated  Time  Per  Response:  IV2 
hoiu«. 

Estimated  Total  Annual  Burden:  900 
hours. 

Estimated  Total  Annual  Cost:  $27,000 
(based  on  an  estimated  reporting  burden 
of  900  hoiu-s  and  an  estimated  hourly 
cost  of  $30). 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collectiop  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  6,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-11688  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  3S1(M»-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703] 

Granular  Polytetrafluoroethylene  Resin 
from  Italy:  Final  Results  of  Changed 
Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Fmal  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review. 

SUMMARY:  On  March  20,  2003,  the 
Department  of  Commerce  published  a 
notice  of  initiation  and  preliminary 
results  of  its  changed  circumstances 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
resin  from  Italy  (PTFE)  [see 
Antidumping  Duty  Order;  Granular 
Polytetrafluoroethylene  Resin  from  Italy, 
53  FR  33163  (August  30,  1988))  in 
which  we  preliminarily  determined  that 
Solvay  Solexis  SpA  and  Solvay  Solexis, 
Inc.  were  the  successors-in-interest  to 
Ausimont  SpA  and  Ausimont  USA.  Inc. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review,  but 
received  no  comments.  Therefore,  the 
final  results  do  not  differ  from  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker,  Import  Administration, 
Lntemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-1756. 

SUPPLEMENTARY  INFORMATION: 

Background: 

On  March  20,  2003,  in  accordance 
vdth  Section  751(b)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  and  19  CFR 
351.216  and  351.221(c)(3),  the 
Department  initiated  a  changed 
circumstances  review  and  published  its 
preliminary  results  in  the  Federal 
Register,  preliminarily  finding  Solvay 
Solexis  SpA  and  Solvay  Solexis.  Inc. 
(collectively,  Solvay  Solexis)  to  be  the 
successors-in-interest  to  Ausimont  SpA 
and  Ausimont  USA.  Inc.  (collectively. 
Ausimont).  See  Granular 
Polytetrafluoroethylene  Resin  from  Italy; 
Initiation  and  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Revievtr,  68  FR  13672 
(March  20.  2003)  (Preliminary  Results). 
We  invited  interested  parties  to 
comment  on  these  findings.  No 
comments  were  received. 
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Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Final  Affirmative 
Determination;  Granular 
Polytetrafluoroethylene  Resin  from  Italy, 
58  FR  26100  (April  30.  1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  Such  merchandise  is 
classified  under  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
We  are  providing  this  HTSUS  number 
for  convenience  and  customs  purposes 
only.  The  wTitten  description  of  the 
scope  remains  dispositive. 

Final  Results  of  Changed 
Circumstances  Review 

Because  we  received  no  comments  on 
the  Preliminary  Results  and  for  the 
reasons  stated  in  the  Preliminary 
Results,  we  find  Solvay  Solexis  to  be  the 
successor-in-interest  to  Ausimont  for 
antidumping  duty  cash  deposit 
purposes.  In  order  to  make  this 
determination,  we  examined 
Ausimont's  personnel,  operations, 
supplier/customer  relationships,  and 
facilities  by  reviewing  an  amended 
certificate  of  incorporation,  investor 
presentations,  an  application  for 
amended  certificate  of  authority, 
shareholder  meeting  minutes,  press 
releases  discussing  the  Solvay  Group's 
purchase  of  Ausimont,  management 
charts,  a  letter  to  customers,  and 
product  labels.  Based  on  all  the 
evidence  reviewed,  we  find  that  Solvay 
Solexis  is  the  successor-in-interest  to 
Ausimont.  Solvay  Solexis  will  receive 
the  same  antidumping  duty  cash- 
deposit  rate  (i.e.,  12.08  percent)  with 
respect  to  the  subject  merchandise  as 
Ausimont,  its  predecessor  company. 
This  cash  deposit  requirement  will  be 
effective  upon  publication  of  this  notice 
for  all  shipments  of  the  subject 
merchandise  by  Solvay  Solexis  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  publication 
date  of  this  notice.  This  cash  deposit 
rate  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review  in  which 
Solvay  Solexis  participates. 

We  are  issuing  and  publishing  this 
finding  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  section  351.216  of  the 
Department's  regulations. 


Dated:  May  5,  2003. 

Josepli  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-11744  Filed  5-9-02:  8:45  am] 
BILUNG  CODE  351fr-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Preliminary  Results  and  Rescission  in 
Part  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Cliniter  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  rescission  in  part  of  antidumping 
duty  administrative  review. 


EFFECTIVE  DATE:  May  12,  2003. 
SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  exports  of 
subject  merchandise  to  the  United 
States  during  the  period  August  1,  2001, 
through  July  31,  2002,  and  one  firm, 
CEMEX,  S.A.  de  C.V.,  and  its  affiliate, 
GCC  Cemento,  S.A.  de  C.V.  We  have 
preliminarily  determined  that  sales 
were  made  below  normal  value  during 
the  period  of  review.  With  respect  to 
Apasco,  S.A.  de  C.V.,  we  are  rescinding 
the  antidumping  duty  administrative 
review  of  this  company. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Brian  Ellman,  Office 
of  AD/CVD  Enforcement  3,  hnport 
Administration,  International  "Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-3477,  (202)  482- 
4852,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6.  2002.  the  Department 
published  in  the  Federal  Register  the 

Notice  of  Opportunity  to  Request 
Administrative  Review  concerning  the 
antidumping  duty  order  on  gray 
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Portland  cement  and  clinker  from 
Mexico  (67  FR  50856).  In  accordance 
with  19  CFR  351.213,  the  petitioner,  the 
Southern  Tier  Cement  Committee 
(STCC),  requested  a  review  of  CEMEX, 
S.A.  de  C.V.  (CEMEX).  CEMEX's 
affihate,  GCC  Cemento,  S.A.  de  C.V. 
(GCCC),  and  Apasco.  S.A.  de  C.V. 
(Apasco).  In  addition,  CEMEX  and 
GCCC  requested  reviews  of  their  own 
sales  during  the  period  of  review.  On 
September  25,  2002,  we  published  in 
the  Federal  Register  the  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  (67  FR  60210).  The  period  of 
review  is  August  1,  2001,  through  July 
31,  2002.  Our  review  of  Customs  Service 
import  data  indicates  that  there  were  no 
entries  of  subject  merchandise  produced 
by  Apasco  during  the  period  of  review. 
See  Memorandum  from  Analyst  to  the 
File,  dated  March  4,  2003.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(3), 
we  are  rescinding  the  review  with 
respect  to  this  manufactiu^r/exporter. 
We  are  conducting  a  review  of  CEMEX 
and  GCCC  pursuant  to  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary  _ 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  imder  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  currently 
classifiable  imder  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  imder  HTS  item  number 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  pmposes 
only.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  U.S.  sales  information 
submitted  by  CEMEX  and  GCCC  using 
standeu'd  verification  procedures, 
including  an  examination  of  relevant 
sales  and  financial  record  and  selection 
of  original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  public  versions  of 
the  verification  reports. 

Collapsing 

Section  771(3^)  of  the  Act  defines 
when  two  or  more  parties  will  be 
considered  affiliated  for  piuposes  of  an 
antidumping  analysis.  Moreover,  the 


regulations  describe  when  the 
Department  will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
(i.e.,  "collapse"  the  firms)  for  purposes 
of  calculating  a  diunping  margin  (see  19 
CFR  357.401(f)).  In  previous 
administrative  reviews  of  this  order,  we 
analyzed  the  record  evidence  and 
collapsed  CEMEX  and  GCCC  in 
accordance  with  the  regulations.^ 

The  regulations  state  that  we  will  treat 
two  or  more  affiliated  producers  as  a 
single  entity  where  those  producers 
have  production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities  and  we 
conclude  that  there  is  a  significant 
potential  for  the  manipulation  of  price 
or  production.  In  identifying  a 
significant  potential  for  the 
manipulation  of  price  or  production,  the 
factors  we  may  consider  include  the 
following:  (i)  the  level  of  common 
ownership;  (ii)  the  extent  to  which 
managerial  employees  or  board 
members  of  one  firm  sit  on  the  board  of 
directors  of  an  affiliated  firm;  and  (iii) 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  the  affiliated 
producers.  See  19  CFR  351.401(f). 

Having  reviewed  the  current  record, 
we  find  that  the  factual  information 
underlying  our  decision  to  collapse 
these  two  entities  has  not  changed  from 
previous  administrative  reviews. 
CEMEX's  indirect  ownership  of  GCCC 
exceeds  five  percent;  therefore,  these 
two  companies  are  affiliated  pursuant  to 
section  771(33)(E)  of  the  Act.  In 
addition,  both  CEMEX  and  GCCC  satisfy 
the  criteria  for  treatment  of  affiliated 
parties  as  a  single  entity  described  at  19 
CFR  351.401(f)(1):  both  producers  have 
production  facilities  for  similar  and 
identical  products  such  that  substantial 
retooling  of  their  production  facilities 
would  not  be  necessary  to  restructure 
manufacturing  priorities.  Consequently, 
any  minor  retooling  requfred  could  be 
accomplished  swiftly  and  with  relative 
ease. 

We  also  find  that  a  significant 
potential  for  manipulation  of  prices  and 
production  exists  as  outlined  under  19 
CFR  351.401(f)(2).  CEMEX  indirectly 


•  See,  e.g..  Preliminary  Results  and  Rescission  in 
Part  of  Antidumping  Duty  Administrative  Review: 
Gray  Portland  Cement  and  Clinker  From  Mexico.  67 
FR  57379,  57380  (September  10,  2002).  No  changes 
were  made  in  the  final  results  of  review  (see  Cray 
Portland  Cement  and  Clinker  From  Mexico:  Final 
Results  of  Antidumping  Duty  Review,  68  FR  1816 
(January  14,  2003)). 


owns  a  substantial  percentage  of  GCCC. 
Also,  CEMEX's  managers  or  dfrectors  sit 
on  the  board  of  directors  of  GCCC  and 
its  affiliated  companies.  Accordingly, 
CEMEX's  percentage  ownership  of 
GCCC  and  the  interlocking  boards  of 
directors  give  rise  to  a  significant 
potential  for  affecting  GCCC's  pricing 
and  production  decisions.  See  the 
Department's  memorandum  from 
Analyst  to  File,  Collapsing  CEMEX,  S.A. 
de  C.V.  and  GCC  Cemento,  S.A.  de  C.V. 
for  the  Current  Administrative  Review, 
dated  January  14,  2003.  Therefore,  we 
have  collapsed  CEMEX  and  GCCC  into 
one  entity  and  calculated  a  single 
weighted-average  margin  using  the 
information  the  firms  provided  in  this 
review. 

Constructed  Export  Price 

Both  CEMEX  and  GCCC  reported 
constructed  export  price  (CEP)  sales.  We 
calculated  CEP  based  on  deliveted 
prices  to  unaffiliated  customers  in 
accordance  with  section  772(b)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  the  starting  price  for 
discoimts,  rebates,  and  billing 
adjustments.  In  accordance  with  section 
772(d)  of  the  Act  and  19  CFR 
351.402(b),  we  deducted  those  selling 
expenses,  including  inventory  carrying 
costs,  that  were  associated  with 
commercial  activities  in  the  United 
States  and  related  to  the  sale  to  an 
unaffiliated  purchaser.  We  also  made 
deductions  for  foreign  brokerage  and 
handling,  foreign  inland  freight,  U.S. 
inland  freight  and  insurance,  U.S. 
warehousing  expenses,  U.S.  brokerage 
and  handling,  and  U.S.  duties,  pursuant 
to  section  772(c)(2)(A)  of  the  Act. 
Finally,  we  made  an  adjustment  for  CEP 
profit  in  accordance  with  section 
772(d)(3)  of  the  Act.  No  other 
adjustments  to  CEP  were  claimed  or    • 
allowed. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers  (i.e.,  cement  that  was 
imported  and  further-processed  into 
finished  concrete  by  U.S.  affiliates  of 
foreign  exporters),  we  preliminarily 
determine  that  the  special  rule  under 
section  772(e)  of  the  Act  for 
merchandise  with  value  added  after 
importation  is  applicable. 

Section  772(e)  of  the  Act  provides 
that,  where  the  subject  merchandise  is 
imported  by  a  person  affiliated  with  the 
exporter  or  producer  and  the  value 
added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  will  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 


merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  compeuison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
The  regulations  at  19  CFR  351.402(c)(2) 
provide  that  normally  we  will 
determine  that  the  value  added  in  the 
United  States  by  the  affiliated  person  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise  if  we 
estimate  the  value  added  to  be  at  least 
65  percent  of  the  price  charged  to  the 
first  unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States.  Normally  we  will  estimate  the 
value  added  based  on  the  difference 
between  the  price  charged  to  the  first 
unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States  and  the  price  paid  for  the  subject 
merchandise  by  the  affiliated  person. 
We  will  base  this  determination 
normally  on  averages  of  the  prices  and 
the  value  added  to  the  subject 
merchandise.  If  there  is  not  a  sufficient 
quantity  of  such  sales  or  if  we  determine 
that  using  the  price  of  identical  or  other 
subject  merchandise  is  not  appropriate, 
we  may  use  any  other  reasonable  basis 
to  determine  the  CEP.  See  section  772(e) 
of  the  Act. 

IDuring  the  course  of  this 
administrative  review,  the  respondent 
submitted  information  which  allowed 
us  to  determine  whether,  in  accordance 
with  section  772(e)  of  the  Act,  the  value 
added  in  the  United  States  by  its  U.S. 
affiliates  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise.  To 
determine  whether  the  value  added  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  subject  merchandise  by 
the  affiliate.  Based  on  this  analysis,  we 
«stimate  that  the  value  added  was  at 
least  65  percent  of  the  price  the 
respondent  charged  to  the  first 
unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States.  Therefore,  we  preliminarily 
determine  that  the  value  added  is  likely 
to  exceed  substantially  the  value  of  the 
subject  merchandise.  Also,  the  record 
indicates  that  there  is  a  sufficient 
quantity  of  subject  merchandise  to 
provide  a  reasonable  and  appropriate 
basis  for  comparison.  Accordingly,  for 
purposes  of  determining  dumping 
margins  for  the  further-manufactured 
sales,  we  have  applied  the  preliminary 
weighted-average  margin  reflecting  the 
rate  calculated  for  sales  of  identical  or 
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other  subject  merchandise  sold  to 
unaffiliated  purchasers. 

Normal  Value 

A.  Comparisons 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  normal  value,  we 
compared  the  respondent's  volume  of 
home-market  sales  of  the  foreign  like 
product  to  the  voliune  of  U.S.  sales  of 
the  subject  merchandise  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Since  the  respondent's  aggregate  volume 
of  home-market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  normal  value 
on  home-market  sales. 

During  the  period  of  review,  the 
respondent  sold  Type  II  LA  and  Type  V 
LA  cement  in  the  United  States.  The 
statute  expresses  a  preference  for 
matching  U.S.  sales  to  identical 
merchandise  in  the  home  market.  The 
respondent  sold  cement  produced  as 
CPC  30  R,  CPC  40,  and  CPO  40  cement 
in  the  home  market.  We  have  attempted 
to  match  the  subject  merchandise  to 
identical  merchandise  sold  in  the  home 
market.  In  situations  where  identical 
product  types  cannot  be  matched,  we 
have  attempted  to  match  the  subject 
merchandise  to  sales  of  similar 
merchandise  in  the  home  market.  See 
sections  773(a)(1)(B)  and  771(16)  of  the 
Act. 

We  were  able  to  find  home-market 
sales  of  identical  and  similar 
merchandise  to  which  we  could  match 
sales  of  Type  II  LA  and  Type  V  LA 
cement  sold  in  the  U.S.  market.  In  the 
two  most  recent  administrative  reviews 
of  this  proceeding,  we  determined  that 
CPO  40  cement  produced  and  sold  in 
the  home  market  is  the  identical  match 
to  Type  V  LA  cement  sold  in  the  United 
States.  See,  e.g.,  Gray  Portland  Cement 
and  Clinker  From  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
fleview,  67  FR  12518  (March  19,  2002), 
and  the  accompanying  Issues  and 
Decision  Memorandum  at  comment  7. 
We  have  reviewed  the  information  on 
the  record  and  have  determined  that 
CPO  40  cement  produced  and  sold  in 
the  home  market  is  the  identical  match 
to  Type  V  LA  cement  sold  in  the  United 
States  during  this  review  period. 

If  we  could  not  find  an  identical 
match  to  the  cement  types  sold  in  the 
United  States  in  the  same  month  in 
which  the  U.S.  sale  was  made  or  during 
the  contemporaneous  period,  we  based 
normal  value  on  similar  merchandise. 


During  the  review  period,  GCCC  had 
sales  of  Type  II  LA  in  the  United  States 
but  did  not  have  any  sales  of  this  type 
in  the  home  market.  In  the  2000/2001 
administrative  review  of  this 
proceeding,  we  determined  that  the 
chemical  and  physical  characteristics  of 
type  CPO  40  cement  produced  and  sold 
in  Mexico  are  most  similar  to  Type  II  LA 
cement  sold  in  the  United  States.  We 
have  reviewed  the  information  on  the 
record  and  have  determined  that  it  is 
appropriate  to  match  sales  of  CPO  40 
cement  produced  and  sold  in  Mexico  to 
all  sales  of  Type  II  LA  sold  in  the  United 
States. 

Fmlhermore,  in  accordance  with 
section  771(16)(B)  of  the  Act,  we  find 
that  both  bulk  and  bagged  cement  are 
produced  in  the  same  country  and  by 
the  same  producer  as  the  types  sold 

in  the  United  States,  both  bulk  and 
bagged  cement  are  like  the  types  sold  in 
the  United  States  in  component 
materials  and  in  the  purposes  for  which 
used,  and  both  bulk  and  bagged  cement 
are  approximately  equal  in  conmiercial 
value  to  the  types  sold  in  the  United 
States.  The  questionnaire  responses 
submitted  by  the  respondent  indicate 
that,  with  the  exception  of  packaging, 
sales  of  cement  in  bulk  and  sales  of 
cement  in  bags  are  physically  identical 
and  both  are  used  in  the  production  of 
concrete.  Also,  since  there  is  no 
difference  in  the  cost  of  production 
between  cement  sold  in  bulk  or  in 
bagged  form,  both  are  approximately 
equal  in  commercial  value.  See 
CEMEX's  and  GCCC's  responses  to  the 
Department's  original  and  supplemental 
questionnaires.  Therefore,  we  find  that 
matching  the  U.S.  merchandise  which  is 
sold  in  both  bulk  and  bag  to  the  foreign 
like  product  sold  in  bulk  is  appropriate. 

B.  Arm's-Length  Sales 

To  test  whether  sales  to  affiliated 
customers  were  made  at  arm's  length, 
we  compared  the  prices  of  sales  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  at  arm's  length. 
Consistent  with  19  CFR  351.403,  we 
included  these  sales  in  our  analysis. 

C.  Cost  of  Production 

The  petitioner  alleged  on  December 
12,  2002,  that  the  respondent  sold  gray 
Portland  cement  and  clinker  in  the 
home  market  at  prices  below  the  cost  of 
production  (COP).  Because  CPO  40 
cement  sold  in  the  home  market  is  the 
identical  and  similar  match  to  sales  of 
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Type  V  LA  and  Type  II  LA  cement  sold 
in  the  United  States,  sales  of  CPO  40 
cement  provide  the  basis  for 
determining  normal  value  and,  as  such, 
we  determined  that  there  is  no 
reasonable  grounds  to  initiate  a  sales- 
below-cost  investigation  on  other 
cement  models  produced  diuing  this 
review.  Upon  examining  the  allegation, 
we  determined  that  the  petitioner  had 
provided  a  reasonable  basis  to  believe  or 
suspect  that  CEMEX  was  selling  CPO  40 
cement  in  Mexico  at  prices  below  the 
COP.  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Act,  we  initiated  a 
model-specific  COP  investigation  to 
determine  whether  the  respondent  made 
home-market  sales  of  CPO  40  cement 
during  the  period  of  review  at  below- 
cost  prices.  See  the  memorandum  from 
Laurie  Parkhill  to  Susan  Kuhbach 
entitled  Gray  Portland  Cement  and 
Clinker  from  Mexico:  Request  to  Initiate 
Cost  Investigation  in  the  2001/2002 
Review  {February  3,  2003). 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  simi  of  the  costs  of  materials  and 
fabrication  employed  in  producing  CPO 
40  cement,  plus  amounts  for  home- 
market  selling,  general,  and 
administrative  (SG&A)  expenses.  We 
used  the  home-market  sales  data  and 
COP  information  pertaining  to  CPO  40 
cement  provided  by  CEMEX  in  its 
questionnaire  response. 

After  calculating  a  weighted-average 
COP,  in  accordance  with  section 
773(b)(3)  of  the  Act,  we  tested  whether 
CEMEX's  home-market  sales  of  CPO  40 
were  made  at  prices  below  COP  within 
an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permitted  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  the  COP  of  CPO  40  cement  to 
the  reported  home-market  prices  less 
any  applicable  direct  selling  expenses, 
movement  charges,  discounts  and 
rebates,  indfrect  selling  expenses,  and 
commissions. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  if  less  than  20  percent  of  the 
respondent's  sales  of  a  certain  type  were 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time.  If  20 
percent  or  more  of  the  respondent's 
sales  of  a  certain  type  during  the  period 
of  review  were  at  prices  less  than  the 
COP,  such  below-cost  sales  were  made 
in  substantial  quantities  within  an 
extended  period  of  time  pursuant  to 
sections  773(b)(2)(B)  and  (C)  of  the  Act. 
Based  on  comparisons  of  home-market 
prices  of  CPO  40  cement  to  weighted- 
average  COP  for  the  period  of  review. 


we  determined  that  below-cost  sales  of 
CPO  40  cement  were  not  made  in 
substantial  quantities  within  an 
extended  period  of  time,  and,  therefore, 
we  did  not  disregard  any  below-cost 
sales. 

D.  Adjustments  to  Normal  Value 

Where  appropriate,  we  adjusted 
home-market  prices  for  discounts, 
rebates,  packing,  handling,  interest 
revenue,  and  billing  adjustments  to  the 
invoice  price.  In  addition,  we  adjusted 
the  starting  price  for  inland  freight, 
inland  insurance,  and  warehousing 
expenses.  We  also  deducted  home- 
market  direct  selling  expenses  from  the 
home-market  price  and  home-market 
indirect  selling  expenses  as  a  CEP-offset 
adjustment  (see  Level  of  Trade/CEP 
Offset  section  below).  In  addition,  in 
accordance  with  section  773(a)(6)  of  the 
Act,  we  deducted  home-market  packing 
costs  and  added  U.S.  packing  costs. 

Section  773(a)(6)(C){ii)  of  the  Act 
directs  us  to  make  an  adjustment  to 
normal  value  to  accoimt  for  differences 
in  the  physical  characteristics  of 
merchandise  where  similar  products  are 
compared.  The  regulations  at  19  CFR 
351.411(b)  direct  us  to  consider 
differences  in  variable  costs  associated 
with  the  physical  differences  in  the 
merchandise.  Where  we  matched  U.S. 
sales  of  subject  merchandise  to  similar 
models  in  the  home  market,  we  adjusted 
for  differences  in  merchandise. 

E.  Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
based  on  sales  in  the  home  market  at  the 
same  level  of  trade  as  the  CEP.  The 
home-market  level  of  trade  is  that  of  the 
starting-price  sales  in  the  home  market 
or,  when  normal  value  is  based  on 
constructed  value  (CV),  that  of  sales 
from  which  we  derive  SG&A  expenses 
and  profit.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  an 
affiliated  importer  after  the  deductions 
required  under  section  772(d)  of  the 
Act. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
CEP,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested'in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  normal 
value  is  based  and  comparison-market 
sales  at  the  level  of  trade  of  the  export 
transaction,  we  make  a  level-of-trade 


adjustment  imder  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales,  if  the 
normal  value  level  is  more  remote  from 
the  factory  than  the  CEP  level  and  there 
is  no  basis  for  determining  whether  the 
difference  in  the  levels  between  normal 
value  and  CEP  affects  price 
comparability,  we  adjust  normal  vklue 
under  section  773(aJ(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732-33  (November  19, 
1997). 

With  respect  to  U.S.  sales,  we 
conclude  that  CEMEX's  and  GCCC's 
sales  constituted  two  separate  levels  of 
trade,  one  CEMEX  U.S.  level  of  trade 
and  one  GCCC  U.S.  level  of  trade.  We 
based  our  conclusion  on  our  analysis  of 
each  company's  reported  selling 
functions  and  sales  channels  after 
making  deductions  for  selling  expenses 
under  section  772(d)  of  the  Act.  We 
found  that  CEMEX  and  GCCC  performed 
different  sales  functions  for  sales  to 
their  respective  U.S.  affiliates.  For 
instance,  CEMEX  reported  that  it 
performed  technical  advice,  solicitation 
of  orders/customer  visits,  accoimt 
receivable  management,  warehousing, 
and  communication  activities  whereas 
GCCC  reported  that  it  did  not  perform 
any  of  these  activities. 

Based  on  our  analysis  of  the 
respondent's  reported  selling  functions 
and  sales  channels,  we  conclude  that 
the  respondent's  home-market  sales  to 
various  classes  of  customers  which 
purchase  both  bulk  and  bagged  cement 
constitute  one  level  of  trade.  We  found 
that,  with  some  minor  exceptions, 
CEMEX  and  GCCC  performed  the  same 
selling  functions  to  varying  degrees  in 
similar  channels  of  distribution.  We  also 
concluded  that  the  variations  in  the 
intensities  of  selling  functions 
performed  were  not  substantial  when  all 
selling  expenses  were  considered  as  a 
whole.  See  the  memorandum  entitled 
Gray  Portland  Cement  and  Clinker  from 
Mexico:  Level-of-Trade  Analysis  for  the 
01/02  Administrative  Review,  dated 
April  11,  2003  (Level-of-Trade  Analysis 
memorandum). 

Furthermore,  the  respondent's  home- 
market  sales  occur  at  a  different  and 
more  advanced  stage  of  distribution 
than  its  sales  to  the  United  States.  For 
example,  the  CEMEX  U.S.  level  of  trade 
does  not  include  activities  such  as 
market  research,  after-sales  service/ 
warranties,  advertising,  and  packing, 
whereas  the  home-market  level  of  trade 
includes  these  activities.  Similarly,  the 
GCCC  U.S.  level  of  trade  does  not 
include  activities  such  as  market 
research,  technical  advice,  advertising, 


customer  approval,  solicitation  of 
prders,  computer/legal/accoimting/ 
business  systems,  sales  promotion,  sales 
forecasting,  strategic  and  economic 
planning,  personnel  training/exchange, 
and  procurement  and  sourcing  services 
whereas  the  home-market  level  of  trade 
includes  these  activities. 

As  a  result  of  our  level-of-trade 
analysis,  we  could  not  match  U.S.  sales 
at  either  of  the  two  U.S.  levels  of  trade 
to  sales  at  the  same  level  of  trade  in  the 
home  market  because  there  are  no 
home-market  sales  at  the  same  level  of 
jiade.  In  addition,  because  we  found 
only  one  home-market  level  of  trade, 
there  is  no  basis  for  the  calculation  of 
a  level-of-trade  adjustment  based  on  the 
collapsed  entity's  home-market  sales  of 
merchandise  imder  review.  Therefore, 
we  have  determined  that  the  data 
available  do  not  provide  an  appropriate 
basis  on  which  to  calculate  a  level-of- 
trade  adjustment.  We  determined, 
however,  that  the  level  of  trade  of  the 
home-market  sales  is  more  advanced 
than  the  levels  of  the  U.S.  sales.  Thus, 
we  made  a  CEP-offset  adjustment  to 
normal  value  in  accordance  with  section 
773(a)(7)(B)  of  the  Act.  hi  accordance 
with  section  773(a)(7)  of  the  Act,  we 
calculated  the  CEP  offset  as  the  smaller 
of  the  following:  (1)  the  indirect  selling 
expenses  on  the  home-market  sale,  or 
(2)  the  indirect  selling  expenses 
deducted  from  the  starting  price  in 
calculating  CEP.  See  the  Level-of-Trade 
Analysis  memorandum. 

Adverse  Facts  Available 

Section  776(a)(2)  of  the  Act,  provides 
that,  if,  in  the  course  of  an  antidumping 
review,  an  interested  party  (A) 
withholds  information  that  has  been 
requested  by  the  Department,  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
then  the  Department  shall,  subject  to 
section  782(d)  of  the  Act,  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority"  if  (1)  the  information  is 
submitted  by  the  deadline  established 
for  its  submission,  (2)  the  information 
can  be  verified,  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination,  (4)  the 
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interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the  requirements  established  by  the 
Department  with  respect  to  the 
information,  and  (5)  the  information  can 
be  used  without  undue  difficulties. 
Where  these  conditions  are  met,  the 
statute  requires  the  Department  to  use 
the  information. 

The  Department  determines  that,  in 
accordance  with  section  776(a)(2)(D)  of 
the  Act,  the  use  of  facts  available  is  an 
appropriate  basis  for  the  calculation  of 
a  dumping  margin  on  sales  made  by 
GCCC's  U.S.  affiliate,  Rio  Grande 
Materials  (RGM). 

On  March  24.  2003,  through  March 
26,  2003,  the  Department  conducted  a 
verification  of  the  U.S.  sales  information 
submitted  by  GCCC.  As  discussed  in 
detail  in  the  verification  report  dated 
April  24,  2003,  the  Department  was 
unable  to  obtain  detailed  source 
documentation  supporting  the  quantity 
and  value  (Q&V)  of  RGM's  reported 
sales  and  expenses.  Furthermore,  at  the 
onset  of  the  Department's  verification, 
GCCC  submitted  numerous  pre- 
verification  corrections  that,  among 
other  things,  made  substantial  changes 
to  the  expenses  GCCC  had  reported  on 
sales  by  RGM. 

As  detailed  in  the  verification  report, 
without  the  necessary  supporting 
documentation,  the  Department  was 
unable  to  verify  the  information  that 
was  reported  and/or  corrected 
concerning  RGM's  sales  of  subject 
merchandise  during  the  POR,  as 
required  imder  section  782(i)  of  the  Act. 
This  information  is  essential  to  the 
Department's  dumping  analysis.  Thus, 
the  sales  information  submitted  on 
behalf  of  RGM  does  not  comply  with 
section  782(e)  of  the  Act.  Therefore, 
because  we  could  not  verify  this 
information,  we  must  resort  to  facts 
available. 

Use  of  an  Adverse  Inference 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  in 
complying  with  a  request  for 
information,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  that  party  in  selecting  from  among  the 
facts  othervdse  available.  In  addition, 
the  Statement  of  Administrative  Action 
accompan}ring  Uie  Uruguay  Round 
Agreements  Act,  H.  Doc.  103-316  (1994) 
(SAA),  establishes  that  the  Department 
may  employ  an  adverse  inference 
"*  *  *  to  ensure  that  the  party  does  not 
obtain  a  more  favorable  result  by  failing 
to  cooperate  than  if  it  had  coopeiated 
fully."  See  SAA  at  870.  It  also  instructs 


the  Department,  in  employing  adverse 
inferences,  to  consider  "*  *  *  the 
extent  to  which  a  party  may  benefit 
from  its  own  lack  of  cooperation."  Id. 
The  Department  determines  that,  in 
accordance  with  section  776(b)  of  the 
Act,  an  adverse  inference  is  appropriate 
in  selecting  bom  among  the  facts 
otherwise  available  for  RGM  sales.  With 
respect  to  sales  made  by  RGM,  the  main 
difficulty  encountered  by  the 
Department  at  verification  was  the  lack 
of  availability  of  and  access  to  the 
original  source  documentation 
supporting  the  information  supplied  to 
the  Department.  The  other  difficulty 
stemmed  from  RGM's  unpreparedness 
to  meet  the  specific  requirements  that 
were  described  in  the  Department's 
verification  outline. 

First,  GCCC  has  been  involved  in 
numerous  prior  reviews  of  this  order 
which  indicates  that  it  has  experience 
with  an  antidumping  proceeding. 
Second,  pursuant  to  section  782(i)(3)(B) 
of  the  Act,  the  Department  was  required 
to  verify  the  information  provided  by 
GCCC  in  this  POR,  as  GCCC  had  not 
been  verified  during  the  two 
immediately  preceding  reviews.  Thus, 
GCCC  was  aware  that  all  documentation 
supporting  the  information  it  reported 
for  this  POR  was  subject  to 
Departmental  verification.  Finally, 
although  RGM  was  sold  subsequent  to 
die  instant  POR,  GCCC  was  in  control  of 
the  source  documentation  because  it 
was  stored  in  one  of  its  facilities. 
Therefore,  we  have  concluded  that 
GCCC  did  not  cooperate  to  the  best  of 
its  ability. 

In  accordance  with  section  776(b)  of 
the  Act,  we  are  making  an  adverse 
inference  in  our  application  of  the  facts 
available.  As  adverse  facts  available  we 
have  applied  the  highest  published  rate 
we  have  calculated  for  companies  under 
review  for  any  segment  of  this 
proceeding.  Consequently,  we 
preliminarily  determine  to  apply  the 
73.74  percent  rate  that  we  calculated  in 
the  final  results  of  the  2000/2001 
administrative  review  to  RGM's  sales  of 
subject  merchandise  in  the  United 
States  during  the  POR.  See  Gray 
Portland  Cement  and  Clinker  From 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
1816-1817  (January  14,  2003).  We 
discuss  the  corroboration  of  this  rate 
below. 

Corroboration  of  Secondary 
Information 

An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
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record.  See  section  776(b)  of  the  Act. 
Section  776(c)  provides,  however,  that, 
when  the  Department  reUes  on 
secondary  information  rather  than  on 
information  obtained  in  the  coiuse  of  a 
review,  the  Department  shall,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  The 
SAA  states  that  the  independent  sources 
may  include  published  price  lists, 
ofBcial  import  statistics  and  customs 
data,  and  information  obtained  from 
interested  parties  during  the  particular 
investigation  or  review.  See  SAA  at  870. 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  Id.  As 
discussed  in  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan,  and  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  from  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 
61  FR  57391.  57392  (November  6,  1996), 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used.  In  the 
preliminary  margin  calculation, 
numerous  sales  by  CEMEX  had  margins 
greater  than  73.74  percent.  Therefore, 
we  find  that  the  adverse  facts-available 
rate  is  relevant  to  this  POR.  Unlike  other 
types  of  information,  such  as  input  costs 
or  selling  expenses,  there  are  no 
independent  sources  from  which  the 
Department  can  calculate  dumping 
margins.  The  only  source  for  margins  is 
administrative  determinations.  Thus, 
with  respect  to  an  administrative 
review,  if  the  Department  chooses  as 
facts  available  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  Thus,  the  Department 
finds  that  the  information  is  reliable. 
See  Freshwater  Crawfish  Tail  Meat  from 
the  People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  68  FR  19504 
(April  21,  2003). 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act,  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dimiping 
margin  for  the  collapsed  parties,  CEMEX 


and  GCCC,  for  the  period  August  1, 
2001,  through  July  31,  2002,  to  be  71.77 
percent. 

We  will  disclose  calciUations 
performed  in  coimection  with  these 
preliminary  results  to  parties  within  five 
days  of  the  date  of  publication  of  this 
notice.  See  19  CFR  351.224(b). 
Interested  parties  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  A  hearing,  if  requested,  will  be 
held  at  the  main  Commerce  Department 
building  three  business  days  after 
submission  of  rebuttal  briefs. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  filed  no  later 
than  30  days  after  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  the 
issues  raised  in  case  briefs,  may  be 
submitted  no  later  than  five  days  after 
the  deadline  for  filing  case  briefs. 

Parties  who  submit  case  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
simimary  of  the  argiunent  with  an 
electronic  version  included. 

Upon  completion  of  this  review,  the 
Department  will  determine,  and  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
importer-specific  assessment  rate  for 
merchandise  subject  to  this  review.  If 
these  preliminary  results  are  adopted  in 
the  final  results  of  review,  we  will  direct 
the  BCBP  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  review  period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Act: 

(1)  The  cash-deposit  rate  for  the 
respondent  will  be  the  rate  determined 
in  die  final  results  of  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  mentioned  above,  the 
cash-deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufactiirer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  eill  other  manufacturers 


or  exporters  will  be  61.35  percent,  the 
all-others  rate  from  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  vuitil  publication  of  the 
final  results  of  the  next  administrative 
review. 

In  conducting  recent  reviews  of 
CEMEX/GCCC,  the  Department  has 
observed  a  pattern  of  significant 
differences  between  the  weighted- 
average  margins  and  the  assessment 
rates  it  has  determined  for  this 
respondent  in  those  reviews.  This 
pattern  of  differences  suggests  that  the 
collection  of  a  cash  deposit  for 
estimating  antidumping  duty  based  on 
net  U.S.  price  may  result  in  the 
undercoUection  of  estimated 
antidumping  duties  at  the  time  of  entry. 
We  are  considering  whether  it  would  be 
appropriate  in  this  case  to  establish  a 
per-imit  cash-deposit  requirement  for 
CEMEX/GCCC.  See  preliminary  analysis 
memo  dated  May  5,  2003.  The 
Department  invites  interested  parties  to 
comment  on  this  issue. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f}  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requfrement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  5,  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-11743  Filed  5-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-791-817] 

Initiation  of  Antidumping  Duty 
Investigation:  IHydraullc  Magnetic 
Circuit  Breakers  from  South  Africa 

AGENCY:  Import  Adminisfration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
W.  Aziz,  Thomas  Schauer,  or  Richard 
Rimlinger,  Import  Administration, 
International  Trade  Administration, 
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U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4023,  (202)  482-0410  or  (202) 
482—4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 


The  Petition 

On  April  14,  2003,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  on  imports  of  hydraidic 
magnetic  circuit  breakers  ("HMCBs") 
bom  South  Africa  filed  in  proper  form 
by  Airpax  Corporation,  LLC  (referred  to 
hereafter  as  "the  petitioner").  On  April 
22,  2003,  the  Department  requested 
additional  information  and  clarification 
of  certain  areas  of  the  petition.  The 
petitioner  filed  a  supplement  to  the 
petition  on  April  25,  2003. 

In  accordance  with  section  732(bJ  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  petitioner  alleges  that  imports 
of  HMCBs  from  South  Africa  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  such  imports  are  materially  injvuing 
and  threaten  to  injure  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  they  are 
interested  parties  as  defined  in  section 
771(9)(c)  of  the  Act.  Furthermore,  with 
respect  to  the  antidumping  duty 
investigation  the  petitioner  is  requesting 
the  Department  to  initiate,  it  has 
demonstrated  sufficient  industry 
support  (see  "Determination  of  Industry 
Support  for  the  Petition"  below). 

Scope  of  Investigation 

This  investigation  covers  all  hydraulic 
magnetic  circuit  breakers  (sometimes 
referred  to  as  magnetic  hydraulic) 
circuit  breakers  ("HMCBs"), 
incorporating  a  tripping  means  of  a 
magnetic  coil  surroimding  a  tube  and 
plunger,  restrained  by  an,  liquid  or 
spring,  whether  or  not  sealed,  whether 
or  not  of  molded  case,  of  any  voltage 
less  than  72.5  kilovolts,  of  any  amperage 
rating,  with  single  or  multiple  poles,  of 
any  mounting  or  connection  means  and 
of  any  terminal  type,  whether  or  not 
having  a  magnetic  latch,  and  excluding 
thermal  and  thermal  magnetic  circuit 
breakers.  The  subject  merchandise  is 
classified  under  Harmonized  Tariff 
Schedide  of  the  United  States 
("HTSUS")  subheadings  8535.21.00  and 
8536.20.00.  Although  the  HTSUS    " 
subheadings  are  provided  for 
convenience  and  customs  purposes,  oiu- 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioner 


to  ensure  that  it  is  an  accurate  reflection 
of  the  products  for  which  the  domestic 
industry  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
Department's  regulations  (62  FR  27296, 
27323),  we  are  setting  aside  a  period  for 
interested  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  interested 
parties  to  submit  such  comments  within 
20  calendar  days  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  Import  Administration's  Central 
Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  considt  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  must  be  filed  on  behalf 
of  the  domestic  industry.  Section 
732(c)(4)(A)  of  the  Act  provides  tiiat  a 
petition  meets  this  requirement  if  the 
domestic  producers  or  workers  who 
support  the  petition  accoimt  for:  (1)  at 
least  25  percent  of  the  total  production 
of  the  domestic  like  product;  and  (2) 
more  than  50  percent  of  the  production 
of  the  domestic  like  product  produced 
by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition. 

Section  732(c)(4)(D)  of  the  Act 
provides  that,  if  the  petition  does  not 
establisli  support  of  domestic  producers 
or  workers  accoimting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the 
administering  agency  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition  as  required  by  subparagraph 
(A),  or  (ii)  determine  industry  support 
using  a  statistically  valid  sampling 
method. 

Section  771(4){A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  the  petition  has 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("the  ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
materially  injured,  must  also  determine 
what  constitutes  a  domestic  like  product 
in  order  to  define  the  industry.  While 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 


the  domestic  like  product,  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  time  and 
information  limitations.  Although  this 
may  residt  in  different  definitions  of  the 
domestic  like  product,  such  differences 
do  not  render  the  decision  of  either 
agency  contrary  to  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  tide."  Thus,  the 
reference  point  from  which  the 
domestic-like-product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

In  its  April  14th  petition,  petitioner 
claims  it  has  industry  support.  The 
petitioner  states  that  it  compromises 
virtually  all  U.S.  production  of  HMCBs. 
However,  the  petition  identifies  three 
additional  U.S.  entities  engaged  in  the 
sale  of  HMCBs  in  the  domestic  market. 
According  to  the  petition,  none  of  the 
three  maintain  commercial  production 
in  the  United  States.  The  petitioner 
asserts  that  virtually  all  of  those  firms' 
manufacturing  is  done  in  other 
coimtries  and  that  any  domestic 
manufactiuing  is  limited  to  samples  in 
non-commercial  quantities.  Based  on  all 
available  information,  we  agree  that  the 
petitioner  compromises  virtually  all 
domestic  commercial  production  of 
HMCBs. 

Oui  review  of  the  data  provided  in  the 
petition  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioner  has  estabhshed 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product,  requiring  no 
further  action  by  the  Department 
pursuant  to  section  732(c)(4)(D)  of  the 
Act.  In  addition,  the  Department 
received  no  opposition  to  the  petition 
from  domestic  producers  of  the  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(i)  are  met. 
Furthermore,  the  domestic  producers  or 
workers  who  support  the  petition 
accoimt  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639,  642-44  (CITl  988):  Hig/i 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July  16.  1991). 
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produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  Thus,  the  requirements  of 
section  732{c)(4)(A)(ii)  of  the  Act  also 
are  met.  Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 

With  regard  to  the  definition  of 
domestic  like  product,  the  petitioner 
does  not  offer  a  definition  of  domestic 
like  product  distinct  from  the  scope  of 
the  investigation.  On  April  30,  2003, 
Circuit  Breaker  Industries,  Ltd.  ("CBI"), 
a  South  African  producer  of  the  subject 
merchandise,  challenged  industry 
support  for  the  petition  pursuant  to 
sections  732(b)(3)  and  732(c)(4)(D)  of 
the  Act.  On  May  1,  2003,  the  petitioner 
filed  its  reply  to  CBI's  challenge. 

Based  on  our  analysis  of  the 
information  presented  by  the  petitioner, 
we  have  determined  that  there  is  a 
single  domestic  like  product,  hydraulic 
magnetic  circuit  breakers,  which  is 
defined  in  the  "Scope  of  Investigation" 
section  above,  and  we  have  analyzed 
industry  support  in  terms  of  this 
domestic  like  product.  For  more 
information  on  our  analysis  and  the  data 
upon  which  we  relied,  see  Import 
Administration  Antidumping 
Investigation  Initiation  Checklist 
("Initiation  Checklist"),  Industry 
Support  section  and  Appendix  1,  dated 
May  5,  2003,  on  file  in  the  CRU  of  the 
main  Department  of  Commerce 
building. 

Period  of  Investigation 

The  anticipated  period  of 
investigation  is  April  1,  2002,  through 
March  31,  2003. 

Constructed  Export  Price  and  Normal 
Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price 
and  normal  value  are  discussed  in 
greater  detail  in  the  Initiation  Checklist 
dated  May  5,  2003.  Should  the  need 
arise  to  use  any  of  this  information  as 
facts  available  under  section  776  of  the 
Act,  we  may  reexamine  the  information 
and  revise  the  margin  calculations,  if 
appropriate. 

Constructed  Export  Price 

The  petitioner  identified  CBI  and  its 
affiliate  CBI,  Inc.  (hereinafter  "CBI 
USA")  as  the  primary  producer  and 
importer,  respectively,  of  the  subject 
merchandise.  As  the  sole  South  African 
producer  of  HMCBs,  CBI  accounts  for  all 


exports  of  HMCBs  to  the  United  States 
from  South  Africa.  Therefore,  the 
petitioner  established  U.S.  price  based 
on  constructed  exported  price  ("CEP"). 
According  to  the  petitioner,  CBI's  sales 
in  the  United  States  are  sold  by  CBI's 
subsidiary,  CBI  USA,  which  holds 
inventory  in  its  U.S.  warehouse  prior  to 
shipment  to  unaffiliated  buyers.  In  order 
to  obtain  ex-factory  prices,  the 
petitioner  deducted  international 
transportation  (by  sea)  and  estimated 
profit  and  expense  mark-up.  Because 
the  petitioner  did  not  provide  adequate 
support  for  its  profit  and  expense  figure,  , 
we  recalculated  the  CEPs  to  not  deduct 
this  expense.  With  this  exception,  we 
reviewed  the  information  provided 
regarding  CEP  and  have  determined  that 
it  is  adequate  and  accurate  and 
represents  information  reasonably 
available  to  the  petitioner  (see  Initiation 
Checklist,  Re:  Less-Than-Fair-Value 
Allegation). 

Because  the  petitioner  provided  price 
quotes  for  actual  products  and  we 
determine  that  these  price  quotes  are 
sufficient  for  initiation  purposes,  we  did 
not  use  the  ITC  Dataweb  values  that 
petitioner  provided  to  estimate  dumping 
margins.  To  the  extent  necessary,  we 
will  consider  the  appropriateness  of  the 
petitioner's  alternative  during  the 
course  of  this  proceeding. 

Normal  Value 

With  respect  to  normal  value,  the 
petitioner  provided  home-market  prices 
at  which  the  foreign  like  product  is 
offered  for  sale  for  consumption  in  the 
exporting  country,  adjusted  as  required 
by  the  statute.  These  home  market 
prices  were  obtained  directly  from  CBI, 
the  sole  South  African  producer  of  the 
subject  merchandise. 

In  calculating  its  estimated  margins, 
the  petitioner  compared  prices  for  single 
pole  B,  C,  D,  and  E  frame  HMCBs  sold 
in  the  home  market  with  similar 
products  offered  for  sale  in  the  United 
States  by  CBI  USA.  For  purposes  of 
initiation,  however,  we  made  an 
adjustment  to  the  estimated  margin 
calculated  for  D  frame  HMCBs. 
Specifically,  the  petitioner,  in  its  April 
14th  petition,  compared  a  home  market 
price  for  D-frame  HMCBs  with  an 
amperage  rating  between  61  and  100 
amperes  to  a  U.S.  price  for  D  frame 
HMCBs  with  an  amperage  rating 
between  10  and  50  amperes.  Because 
the  petitioner  presented  the  Department 
with  several  different  home  market 
prices  for  D  frame  HMCBs,  we  have 
recalculated  the  estimated  margin  using 
the  home-market  price  for  D-frame 
HMCBs  with  a  comparable  amperage 
rating  (i.e.,  between  5  and  60  amperes). 


See  Initiation  Checklist,  Re:  Normal 
Value. 

With  this  exception,  we  determined 
that  the  information  the  petitioner  used 
for  the  calculation  of  home-market  price 
is  adequate  and  accurate  and  represents 
information  reasonably  available  to  it. 

Fair- Value  Comparison 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  HMCBs  from  South  Africa 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  As 
a  result  of  the  comparison  of  CEP  to 
normal  value,  we  recalculated  estimated 
dumping  margins  for  imports  of  HMCBs 
from  South  Africa  that  range  from 
129.43  percent  to  721.95  percent. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured  and 
is  threatened  with  material  injury  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  normal 
value.  The  petitioner  contends  that  its 
injured  condition  is  evidenced  by 
declining  trends  in  market  share, 
pricing,  production  levels,  profits,  sales, 
and  utilization  of  capacity.  Furthermore, 
the  petitioner  contends  that  injury  and 
threat  of  injiu^  is  evidenced  by  negative 
effects  on  its  cash  flow,  ability  to  raise 
capital,  and  growth.  These  dlegations 
are  supported  by  relevant  evidence 
including  import  data,  lost  sales,  and 
pricing  information.  The  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation  and  determined  that  these 
allegations  are  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  (see 
hiitiation  Checklist  dated  May  5,  2003, 
Re:  Material  Injury). 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  HMCBs  from  South  Africa 
and  other  information  reasonably 
available  to  the  Department,  we  find 
that  the  petition  meets  the  requfrements 
of  section  732  of  the  Act.  Therefore,  we 
are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  HMCBs  from  South  Africa 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  postponed,  we  will  make  our 
prelfminary  determination  no  later  than 
140  days  after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 


provided  to  the  representatives  of  the 
government  of  South  Africa.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  petition  to  each  producer 
named  in  the  petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine, 
no  later  than  May  29,  2003,  whether 
there  is  a  reasonable  indication  that 
imports  of  HMCBs  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
FTC  determination  will  result  in  this 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  May  5,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretaryfor Import 
Administration. 

(FR  Doc.  03-11745  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Internationa!  Trade  Administration 

[A.485-805] 

Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Romania: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by 
S.C.  Silcotub  S.A.  (Silcotub),  a 
producer/exporter  of  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidimiping  duty  order  on  certain 
small  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  (seamless  pipe)  from  Romania.  The 
period  of  review  (POR)  is  August  1, 
2001,  through  July  31,  2002. 

We  preliminarily  find  that  sales  have 
not  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 


the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  assess  no 
antidumping  duties  on  the  subject 
merchandise  that  was  exported  by 
Silcotub  and  entered  dm-ing  the  POR. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Claessens  or  Monica  Gallardo, 
Group  n,  Office  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5451  or  (202)  482- 
3147,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  10,  2000,  the  Department 
published  an  antidumping  duty  order 
on  certain  small  diameter  carbon  and 
alloy  seamless  standard,  line  and 
pressure  pipe  from  Romania.  See  Notice 
of  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  Certain  Small 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  From 
Romania,  65  FR  48963  (August  10, 
2000)  [Amended  Final  Determination). 
On  August  29,  2002,  Silcotub  requested 
an  administrative  review.  On  August  30, 
2002,  United  States  Steel  Corporation 
(U.S.  Steel),  a  domestic  producer  of 
seamless  pipe  and  an  interested  party  to 
this  proceeding,  also  requested  an 
administrative  review.  On  September 
20,  2002,  the  Department  initiated  the 
current  administrative  review.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Review. 
67  FR  60210  (September  25,  2002). 
Since  the  initiation  of  this 
administrative  review,  the  following 
events  have  occurred: 

On  October  21,  2002,  we  issued  an 
antidumping  questionnaire  to  Silcotub. 
We  received  questiormaire  responses 
from  Silcotub  on  November  22  and 
December  13,  2002.  We  issued  a 
supplemental  questionnafre  on  January 
22,  2003,  to  which  we  received 
responses  on  February  25  and  February 
28,  2003.  On  April  4,  2003,  U.S.  Steel 
requested  that  the  Department  extend 
the  deadline  for  the  preliminary  results. 
The  deadline  was  not  extended. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  and  redraw  hollows 
produced,  or  equivalent,  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-335.  ASTM  A- 


589,  ASTM  A-795,  and  the  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  the  order 
also  includes  all  products  used  in 
standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  the  order  are 
seamless  pipes  and  redraw  hollows,  less 
than  or  equal  to  4.5  inches  (114.3  mm) 
in  outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
•  threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  the 
order  are  currently  classifiable  imder 
the  subheadings  7304.10.10.20, 
7304.10.50.20,  7304.31.30.00, 
7304.31.60.50,  7304.39.00.16, 
7304.39.00.20,  7304.39.00.24, 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20,  and 
7304.59.80.25  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatures  of 
up  to  1000  degrees  Fahrenheit,  at 
various  ASME  code  stress  levels.  Alloy 
pipes  made  to  ASTM  A-335  standard 
must  be  used  if  temperatures  and  stress 
levels  exceed  those  allowed  for  ASTM 
A-106.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperatxire  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  afr  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  afr  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 
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Seamless  line  pipes  are  intended  for 
die  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seandess  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  use  in 
pressure  piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 
or  nuclear),  and  in  some  oil  field  uses 
(on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

Redraw  hollows  are  any  unfinished 
pipe  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 
other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334,  ASTM 
A-335,  ASTM  A-589,  ASTM  A-795.  and 
API  5L  specifications. 

The  scope  of  the  order  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  specific 
exclusions  discussed  below,  and 
whether  or  not  also  certified  to  a  non- 
covered  specification.  Standard,  line, 
and  pressure  applications  and  the 
above-listed  specifications  are  defining 
characteristics  of  the  scope  of  the  order. 
Therefore,  seamless  pipes  meeting  the 
physical  description  above,  but  not 
produced  to  the  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334,  ASTM 
A-335,  ASTM  A-589.  ASTM  A-795,  and 
API  5L  specifications  shall  be  covered  if 
used  in  a  standard,  line,  or  pressure 


application,  with  the  exception  of  the 
specific  exclusions  discussed  below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  with  the 
exception  of  the  specific  exclusions 
discussed  below,  such  products  are 
covered  by  the  scope  of  the  order. 

Specifically  excluded  from  the  scope 
of  the  order  is  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334,  ASTM 
A-335,  ASTM  A-589,  ASTM  A-795,  and 
API  5L  specifications  and  are  not  used 
in  standard,  line,  or  pressure  pipe 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  the  order,  if  covered  by  the 
scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  BCBP  to  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  used  in  a  covered 
application.  If  such  information  is 
provided,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
specification(s))  for  which  evidence  is 
provided  that  such  products  are  being 
used  in  covered  applications  as 
described  above.  For  example,  if,  based 
on  evidence  provided  by  petitioner,  the 
Department  finds  a  reasonable  basis  to 
believe  or  suspect  that  seamless  pipe 
produced  to  the  A-161  specification  is 
being  used  in  a  standard,  line  or 
pressure  application,  we  will  require 
end-use  certifications  for  imports  of  that 
specification.  Normally  we  will  require 
only  the  importer  of  record  to  certify  to 
the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  BCBP 
purposes,  our  written  description  of  the 


merchandise  subject  to  this  scope  is 
dispositive. 

Duty  Absorption 

On  October  25,  2002,  U.S.  Steel 
requested  that  the  Department 
determine  whether  or  not  antidimiping 
duties  had  been  absorbed  during  the 
POR.  Section  751(a)(4)  of  die  Tariff  Act 
of  1930,  as  amended,  (the  Act)  provides 
for  the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Silcotub  sold  to 
the  United  States  through  an  importer 
that  is  affiliated  with  Silcotub  within 
the  meaning  of  section  771(33)  of  the 
Act. 

Because  this  review  was  initiated  two 
years  after  the  publication  of  the 
antidumping  duty  order,  we  will  make 
a  duty  absorption  determination  in  this 
segment  of  the  proceeding.  Because  we 
preliminarily  find  an  absence  of 
dumping  in  this  review,  there  is  no 
basis  under  the  statute  for  a  finding  that 
any  antidumping  duties  have  been 
absorbed  by  Silcotub  or  its  affiliated 
U.S.  importer.!  if  these  results  remain 
unchanged  in  the  final  results  of  this 
review,  we  will  continue  to  find  that  no 
duties  were  absorbed  by  Silcotub  or  its 
affiliated  U.S.  importer  during  the  POR. 

Separate  Rates 

Romania's  designation  as  a  NME 
country  remained  in  effect  until  January 
1,  2003.-  We  are  therefore  treating 


'  See  Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether  Assembled  or 
Unassembled.  From  Germany:  Preliminary  Results 
of  Antidumping  Duty  Administrative  Review.  66  FR 
51375  (October  9,  2001)". 

2  In  Certain  Small  Diameter  Carbon  and  Alloy 
Seamless  Standard.  Line,  and  Pressure  Pipe  from 
Romania:  Final  Results  of  Antidumping  Duty 
Administrative  Review.  68  FR  12672.  12673  (March 
17,  2003),  the  Department  reviewed  the  non-market 
economy  status  of  Romania  and  determined  to 
reclassify  Romania  as  a  market  economy  for 
purposes  of  antidumping  and  countervailing  duty 
proceedings,  pursuant  to  section  771(18)(A)  of  the 
Act,  effective  January  1,  2003.  See  Memorandum 
from  Lawrence  Norton.  Import  Policy  Analyst,  to 
Joseph  Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration:  Antidumping  Duty 
Administrative  Review  of  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard.  Line  and , 
Pressure  Pipe  bom  Romania-Non-Market  Economy 
Status  Review  (March  10,  2003).  placed  on  the 
record  of  this  administrative  review.  The  March  10, 
2003  decision  with  respect  to  Romania's  NME 
status  provided  that: 

This  finding  will  apply  to  all  future  • 
administrative  proceedings  covering  periods  of 
investigation  or  review  that  fall  after  January  1. 
2003.  Where  a  proceeding's  period  of  investigation 
or  review  begins  before  January  1,  2003,  but  ends 
after  that  date,  the  Department  will  use  the  standard 


Romania  as  an  NME  country  for 
purposes  of  this  review. 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  subject 
merchandise  subject  to  review  in  a  non- 
market  economy  (NME)  country  a  single 
rate  unless  an  exporter  can  demonstrate 
an  absence  of  government  control,  both 
in  law  and  in  fact,  with  respect  to 
exports.  To  establish  whether  an 
exporter  is  sufficiendy  independent  of 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6, 1991) 
[Sparklers],  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2,  1994)  [Silicon  Carbide).  Under 
this  test,  exporters  in  NME  countries  are 
entitled  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control  over 
exports,  both  in  law  [de  jure)  and  in  fact 
[de  facto). 

Absence  ofDe  fare  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
reBtrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  Any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  Any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20589. 

Absence  ofDe  Facto  Control 

A  de  facto  analysis  of  absence  of 
government  control  over  exports  is 
based  on  four  factors  -  whether  the 
respondent:  1)  sets  its  own  export  prices 
independently  of  the  government  and 
other  exporters;  2)  retains  the  proceeds 
from  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses:  3)  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  4)  has  autonomy  from 
the  government  regarding  the  selection 
of  management.  See  Silicon  Carbide,  59 
FR  at  22587;  see  also  Sparklers,  56  FR 
at  20589. 
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market  economy  methodology  if  it  determines  that 
a  suKcient  pieriod  of  time  has  passed  so  that 
adequate  market  economy  data  is  available.  In 
addition,  the  U.S.  countervailing  duty  law  will 
apply  now  to  Romania  where  the  proceeding  at 
issue  involves  an  adequate  period  of  investigation 
after  Jhis  effective  date. 


We  have  determined,  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide,  that  evidence  on  the 
record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports  by  Silcotub. 
Silcotub  is  a  private  joint  stock 
commercial  company  organized  under 
the  Romanian  Commercial  Companies 
Law,  Law  No.  31/1990,  as  amended. 
Silcotub  is  limited  only  by  its  articles  of 
incorporation  and  bylaws.  Specifically, 
the  information  on  the  record  shows 
that  Silcotub  is  autonomous  in  selecting 
its  management,  negotiating  and  signing 
contracts,  setting  its  own  export  prices 
and  retaining  its  own  profits.  For  a 
complete  discussion  of  the  Department's 
analysis  regarding  Silcotub's 
entitlement  to  a  separate  rate,  see  the 
May  5,  2003  memorandum.  Assignment 
of  Separate  Rates  for  S.C.  Silcotub  S.A.. 
which  is  on  file  in  the  Central  Record 
Unit  (CRU),  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street,  NW. 
Washington,  DC  20230. 

Constructed  Export  Price 

For  all  sales  made  by  Silcotub  to  the 
United  States,  we  used  constructed 
export  price  (CEP)  in  accordance  with 
section  772(b)  of  the  Act  because  the 
first  sale  to  an  unaffiliated  purchaser 
occurred  after  importation  of  the 
merchandise  into  the  United  States.  We 
calculated  CEP  based  on  the  packed,  ex- 
warehouse  or  delivered  prices  from 
Silcotub's  U.S.  affiliate  to  unaffiliated 
customers.  In  accordance  with  section 
772(c)  of  the  Act,  we  made  deductions, 
where  appropriate,  from  the  starting 
price  for  CEP  for  foreign  inland  freight, 
foreign  brokerage  and  handling, 
international  freight,  marine  insurance, 
BCBP  duties,  U.S.  brokerage  and 
handling,  and  other  U.S.  transportation 
expenses  such  as  wharfage,  stevedoring, 
and  surveying.  For  the  deductions  of 
foreign  inland  freight  and  foreign 
brokerage  and  handling,  we  used 
Egyptian  surrogate  values  because  these 
services  were  provided  by  Romanian 
companies  and  paid  for  in  Romanian 
lei.  In  accordance  with  section  772(d)(1) 
of  the  Act,  we  made  further  deductions 
for  the  following  selling  expenses  that 
related  to  economic  activity  in  the 
United  States:  credit  expenses,  direct 
selling  expenses  [i.e.,  bank  charges),  and 
indirect  selling  expenses  (including 
inventory  carrying  costs).  In  accordance 
with  section  772(d)(3)  of  the  Act,  we 
have  deducted  from  the  starting  price  an 
amount  for  profit. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shaU  determine  the 


NV  using  a  factors-of-production 
methodology  if:  (1)  the  merchandise  is 
exported  from  an  NME  country;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  (CV)  imder  section 
773(a)  of  die  Act. 

As  noted  above,  the  Department  is 
treating  Romania  as  an  NME  country  for 
purposes  of  this  review.  Furthermore, 
information  available  on  the  record  of 
this  review  does  not  permit  the 
calculation  of  NV  using  home  market 
prices,  third  country  prices,  or  CV  under 
section  773(a)  of  the  Act.  Thus,  the 
Department  calculated  NV  in  this 
review  by  valuing  the  factors  of 
production  in  a  surrogate  coimtry. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
We  chose  Egypt  as  the  surrogate  coimtiy 
on  the  basis  of  the  criteria  set  out  in  19 
CFR  351.408(b).  For  a  further  discussion 
of  our  surrogate  selection,  see  the  May 
5.  2003.  memorandum  Selection  of 
Surrogate  Country.  (This  memorandum 
is  on  file  in  the  Department's  CRU.) 

Factors  of  Production 

We  used  publicly  available 
information  from  Egypt  to  value  the 
various  factors  of  production.  Because 
some  of  the  Egyptian  data  were  not 
contemporaneous  with  the  POR.  we 
adjusted  the  data,  expressed  in  U.S. 
dollars,  to  the  POR  using  die  U.S. 
producer  price  index  published  by  the 
International  Monetary  Fund. 

In  accordance  with  section  773(c)  of 
the  Act,  we  valued  Silcotub's  reported 
factors  of  production  by  multiplying 
them  by  publicly  available  Egj'ptian 
values.  Iri  selecting  the  surrogate  values, 
we  considered  the  quality,  specificity, 
and  contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  We  added 
to  Egyptian  surrogate  values  a  surrogate 
freight  cost  using  the  reported  distance 
from  each  supplier  to  the  factory 
because  this  distance  was  shorter  than 
the  distance  from  the  nearest  seaport  to 
the  factory.  This  adjustment  is  in 
accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States,  117 
F.3d  1401  (Fed.  Cir.  1997). 

We  valued  material  inputs  and 
packing  material  [i.e.,  where  applicable, 
plastic  caps,  lacquer,  and  ink)  by 
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Harmonized  Tariff  Schedule  (HTS) 
number,  using  imports  statistics  from 
the  Egyptian  Central  Agency  for  Public 
Mobilization  and  Statistics,  National 
Infonnation  Center.  Where  a  material 
input  was  purchased  in  a  market 
economy  currency  from  a  market 
economy  supplier  (i.e.,  billet,  strap, 
clips,  and  tags),  we  valued  the  input  at 
the  actual  purchase  price  in  accordance 
with  section  351.408(c)(1)  of  the 
Department's  regulations.  We  note  that, 
although  billets  were  purchased  from 
both  a  market-economy  supplier  and 
non-market-economy  supplier,  we  are 
valuing  all  billets  based  on  the  price  for 
the  market-economy  purchase.  This 
methodology  is  consistent  with  section 
351.408(c)(1)  of  the  Department's 
regulations  in  that  the  Department  will 
normally  value  the  factor  using  the  price 
paid  to  the  market  economy  supplier, 
where  a  portion  of  a  factor  is  purchased 
from  a  market  economy  and  the 
remainder  is  purchased  from  an  NME 
supplier. 

For  the  cold-drawn  products,  we  have 
adjusted  the  amoimt  of  billet  inputs 
toaccoimt  more  acciu'ately  for  combined 
yield  loss  of  the  producer.  We  have 
adjusted  the  scrap  offset  accordingly.^ 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3)  of  the 


Department's  regulations.  For  a 
complete  analysis  of  surrogate  values, 
see  the  May  5,  2003,  memorandum, 
Factors  of  Production  Valuation  for 
Preliminary  Results  (Valuation 
Memorandum),  on  file  in  the  CRU. 

To  value  electricity,  we  used  the  2001 
electricity  rates  for  Egypt  reported  on 
the  website  of  the  International  Trade 
Administration  under  "Trade 
Information  Center."  See 
www.web.ita.doc.gov/ticwebsite/ 
neweb.nsf/.  We  based  the  value  of 
natural  gas  in  Egypt  on  a  published 
article  that  shows  the  price  at  which  the 
Government  of  Egypt  purchased  natural 
gas,  also  used  in  the  final  results  of  the 
previous  administrative  review  and 
placed  on  the  record  of  this  review.* 

We  based  our  calculation  of  factory 
overhead  and  selling,  general  and 
administrative  (SG&A)  expenses,  as  well 
as  profit,  on  1998/99  financial 
statements  of  El-Naser  Steel  Pipes  & 
Fittings  Co.,  an  Egyptian  producer  of 
comparable  merchandise. 

To  value  truck  freight  rates,  we  used 
a  1999  rate  (adjusted  for  inflation) 
provided  by  a  trucking  company  located 
in  Egypt.  For  rail  transportation,  we 
valued  rail  rates  in  Egypt  using 
information  used  in  Titanium  Sponge 
from  the  Republic  of  Kazakhstan:  Notice 


of  Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  66169 
(November  24, 1999),  which  were 
initially  obtained  from  a  1999  letter 
from  the  Egyptian  International  House, 
and  have  been  placed  on  the  record  of 
this  review. 

For  brokerage  and  handling,  we  used 
a  1999  rate  (adjusted  for  inflation) 
provided  by  a  trucking  and  shipping 
company  located  in  Alexandria,  Egypt. 
For  further  details,  see  Valuation 
Memorandum. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  Section  773{A)(a)  of 
the  Act.  For  currency  conversions 
involving  the  Egyptian  pound,  we  used 
exchange  rates  published  by  the 
International  Monetary  Fund  in 
International  Financial  Statistics.  For  all 
other  conversions,  we  used  daily 
exchange  rates  published  by  the  Federal 
Reserve  Bank. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists  for  the 
period  August  1,  2001,  through  July  31, 
2002. 


Exporter/manufacturer 


Silcotub 


Weighted-average 
margin  percentage 


0.00 


Within  five  days  of  the  date  of 
publication  of  this  notice,  in  accordance 
with  19  CFR  351.224,  the  Department 
will  disclose  its  calculations.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Any  hearing,  if  requested, 
will  be  held  approximately  42  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  case  and  rebuttal  briefs.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Parties  who 
submit  case  briefs  or  rebuttal  briefs  in 
this  review  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 


argiunent.  Parties  are  also  requested  to 
submit  such  arguments,  and  public 
versions  thereof,  with  an  electronic 
version  on  a  diskette. 

Assessment 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  BCBP  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  to  the  BCBP 
within  15  days  of  publication  of  the 
final  results  of  review.  If  these 
preHminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
BCBP  to  assess  no  antidumping  duties 
on  the  merchandise  subject  to  review 
pursuant  to  19  CFR  351.106(c)(2).  For 
the  final  results,  if  any  importer-specific 


assessment  rate  is  above  de  minimis,  we 
will  instruct  BCBP  to  assess  duties 
accordingly.  This  rate  will  bfe  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  diu-ing  the 
POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  seamless 
pipe  from  Romania  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  For  subject 
merchandise  exported  by  Silcotub, 
which  has  a  separate  rate,  the  cash 
deposit  rate  will  be  zero  if  Silcotub's 
rate  in  the  final  results  of  review 
continues  to  be  less  than  0.5  percent 
and,  therefore,  de  minimis;  (2)  for 
merchandise  exported  by  companies  not 
covered  in  this  review  but  covered  in 


^  See  Memorandum  From  Martin  Claess«ns  to  the 
File.  Analysis  MemoraBdum  for  Prtlimiiiary  Restiits 
(May  5,2003).  j        ..^_ 


♦  See  Certain  Small  Diameter  Carbon  and  Alloy 
Seaml^f.  Stattdard.  Linfi-and  Pressure  Pipe  from 
Romania:  Final^Results  of  Antidumping 
Administrative  Review,  68  FR  12672  (March  17, 


2003)  and  corresponding  Issues  and  Decisions 
Memorandum  at  Comment  3.  5ee  also  Valuation 
Memorandum.      .  '  1 


the  original  less  than  fair  value  (LTFV) 
investigation,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  for 
which  the  exporter  received  a  company- 
specific  rate;  and  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  the  cash  deposit 
rarte  will  be  13.06  percent,  the 
"Romania-Wide"  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  Certain  Small 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  From 
Romania,  65  FR  48963  (August  10, 
2000).  These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidiimping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  May  5,  2003. 
loaeph  Spetrini, 

Acting  Assistant  Secretaryfor  Import 

Administration. 

(FR  Doc.  03-11746  Filed  5-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-122-815] 

Pure  Magnesium  and  Alloy  Magnesium 
from  Canada:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 

Intonational  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Reviews. 


SUMMARY:  The  Department  of  Commerce 
is  conducting  adininistrative  reviews  of 
the  countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesiima  from 
Canada  for  the  period  January  1,  2001 
through  December  31,  2001.  We 
preliminarily  find  that  certain 


producers/exporters  have  received 
coimtervailable  subsidies  during  the 
period  of  review.  If  the  final  results 
remain  the  same  as  these  preliminary 
results,  we  vdll  instruct  the  Customs 
Service  to  assess  countervailing  duties 
as  detailed  in  the  "Preliminary  Results 
of  Review"  section  of  this  notice. 
Interested  Parties  are  invited  to 
comment  on  these  preliminary  results 
(see  the  Public  Comment  section  of  this 
notice). 

EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  AD/CVD  Enforcement, 
Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-4987 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  August  31, 1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
countervailing  duty  orders  on  pure 
magnesimn  and  alloy  magnesiiun  from 
Canada  (57  FR  39392).  On  August  6, 
2002,  the  Department  published  a  notice 
of  "Opportunity  to  Request 
Admiiiistrative  Review"  of  these 
coimtervailing  duty  orders  (67  FR 
50856).  We  received  a  timely  request  for 
review  of  Norsk  Hydro  Canada,  Inc. 
("NHCI")  and  Magnola  Metallurgy,  Inc. 
("Magnola")  from  the  petitioner,  U.S. 
Magnesiimi,  LLC.  On  September  25, 
2002,  we  initiated  this  review  covering 
shipments  of  subject  merchandise  fix)m 
NHCI  and  Magnola  (67  FR  60210). 

On  December  3,  2002,  we  published 
Pure  and  Alloy  Magnesium  from 
Canada:  Correction  of  Notice  of 
Initiation  and  Partial  Rescission  of 
Countervailing  Duty  Administrative 
Review  (67  FR  71936).  In  that  notice,  we 
stated  that  the  correct  POR  for  these 
administrative  reviews  is  January  1, 
2001  through  December  31,  2001,  and 
rescinded  the  reviews  with  respect  to 
Magnola,  because  Magnola  is  currently 
a  party  in  a  new  shipper  administrative 
review  covering  the  same  POR  and  the 
same  subject  merchandise.  Therefore,  in 
accordance  with  19  CFR  351.213(b), 
these  reviews  cover  NHCI,  a  producer/ 
exporter  of  the  subject  merchandise. 
These  reviews  cover  16  subsidy 
programs. 

On  December  5,  2002,  we  issued 
countervailing  duty  questionnaires  to 
NHCI,  the  Government  of  Quebec 
("GOQ"),  and  the  Government  of 
Canada  ("GOC").  We  received 
questionnaire  responses  frtMn  the  GOQ 
and  the  GOC  on  January  13,  2003,  and 
from  NHCI  on  January  27,  2003. 


Scope  of  the  Reviews 

The  products  covered  by  these 
reviews  are  shipments  of  pure  and  alloy 
magnesiimi  from  Canada.  Pure 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight 
vfiXh  magnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight, 
and  are  sold  in  various  ingot  and  billet 
forms  and  sizes. 

The  pure  and  alloy  magnesium 
subject  to  review  is  currently 
classifiable  under  items  8104.11.0000 
and  8104.19.0000,  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  descriptions  of  the  merchandise 
subject  to  the  orders  are  dispositive. 

Secondary  and  granular  magnesiimi 
are  not  included  in  the  scope  of  these 
orders.  Our  reasons  for  excluding 
granular  magnesium  are  summarized  in 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Pure  and  Alloy 
Magnesium  From  Canada,  57  FR  6094 
(February  20,  1992). 

Period  of  Review 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
from  January  1,  2001  through  December 
31,2001. 

Subsidies  Valuation  Information 

Discount  rate:  As  noted  below,  the 
Department  preliminarily  finds  that 
NHCI  benefitted  fitim  one 
coimtervailable  subsidy  program  during 
the  POR:  Article  7  grants  fitim  the 
Quebec  Industrial  Development 
Corporation.  As  in  the  investigations 
and  previous  administrative  reviews  of 
these  cases,  we  have  used  the 
company's  cost  of  long-term,  fixed-rate 
debt  in  the  year  in  which  this  grant  was 
approved  as  the  discount  rate  for 
purposes  of  calculating  the  benefit 
pertaining  to  the  POR. 

Allocation  period:  In  the 
investigations  and  previous 
administrative  reviews  of  these  cases, 
the  Department  used  as  the  allocation 
period  fot-non-recurring  subsidies,  the 
average  useful  life  ("AUL")  of 
renewable  physical  assets  in  the 
magnesium  industry  as  recorded  in  the 
Internal  Revenue  Service's  1977  Class 
Life  Asset  Depreciation  Range  System 
("the  IRS  tobies"),  i.e.,  14  years. 
Pursuant  to  section  351.524(d)(2)  of  the 
countervailing  duty  regulations,  the 
Department  will  use  the  AUL  in  the  IRS 
tables  as  the  allocation  period  unless  a 
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party  can  show  that  the  IRS  tables  do 
not  reasonably  reflect  the  company- 
specific  AUL  or  the  country-wide  AUL 
for  the  industry.  If  a  party  can  show  that 
either  of  these  time  periods  differs  from 
the  AUL  in  the  IRS  tables  by  one  year 
or  more,  the  Department  will  use  the 
company-specific  AUL  or  the  country- 
wide AUL  for  the  industry  as  the 
allocation  period. 

Neither  NHCI  nor  the  petitioner  has 
contested  using  the  AUL  reported  for 
the  magnesium  industr>-  in  the  IRS 
tables.  Therefore,  we  continue  to 
allocate  non-recurring  benefits  over  14 
years. 

Analysis  of  Programs 

I.  Program  Preliminarily  Determined  to 
Confer  Countervailable  Subsidies 

A.  Article  7  Grant  from  the  Quebec 
Industrial  Development  Corporation 
rSDI") 

SDI  (Societe  de  Developpement 
Industriel  du  Quebec]  administers 
development  programs  on  behalf  of  the 
GOQ.  SDI  provides  assistance  under 
Article  7  of  the  SDI  Act  in  the  form  of 
loans,  loan  guarantees,  grants, 
assumptions  of  costs  associated  with 
loans,  and  equity  investments.  This 
assistance  is  provided  for  projects  that 
are  capable  of  having  a  major  impact 
upon  the  economy  of  Quebec.  Article  7 
assistance  greater  than  2.5  million 
dollars  must  be  approved  by  the  Council 
of  Ministers  and  assistance  over  5 
million  dollars  becomes  a  separate 
budget  item  under  Article  7.  Assistance 
provided  in  such  amounts  must  be  of 
"special  economic  importance  and 
value  to  the  province."  {See  Final 
Affirmative  Countervailing  Duty 
Determinations:  Pure  Magnesium  and 
Alloy  Magnesium  from  Canada,  57  FR 
30946.  30948  (July  13, 1992) 
["Magnesium  Investigation").) 

In  1988.  NHCI  was  awarded  a  grant 
under  Article  7  to  cover  a  large 
percentage  of  the  cost  of  certain 
environmental  protection  equipment.  In 
the  Magnesium  Investigation,  the 
Department  determined  that  NHCI 
received  a  disproportionately  large 
share  of  assistance  under  Article  7.  On 
this  basis,  we  determined  that  the 
Article  7  grant  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and,  therefore, 
countervailable.  In  these  reviews, 
neither  the  GOQ  nor  NHCI  has  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 
In  the  Magnesium  Investigation,  the 
Department  foimd  that  the  Article  7 
assistance  received  by  NHCI  constituted 
a  non-recurring  grant  because  it 
represented  a  one-time  provision  of 


funds.  In  the  Preliminary  Results  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  From  Canada,  61  FR  11186, 
11187  (March  19, 1996),  we  found  this 
determination  to  be  consistent  with  the 
principles  enunciated  in  the  Allocation 
section  of  the  General  Issues  Appendix 
("GIA")  appended  to  the  Final 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria,  58 
FR  37225.  37226  (July  9,  1993).  In  the 
current  review,  no  new  information  has 
been  placed  on  the  record  that  would 
cause  us  to  depart  from  this  treatment. 
Therefore,  in  accordance  with  section 
351.524(b)(2)  of  our  regulations,  we 
continue  to  allocate  the  benefit  of  this 
grant  over  time.  We  used  our  standard 
grant  methodology  as  described  in 
section  351.524(d)  of  the  regulations  to 
calculate  the  countervailable  subsidy. 
We  divided  the  benefit  attributable  to 
the  FOR  by  NHCI's  total  sales  of 
Canadian-manufactured  products  in  the 
FOR.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  Article  7  SDI  grant  to  be  1.68 
percent  ad  valorem  for  NHCI. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  NHCI 
did  not  apply  for  or  receive  benefits 
under  these  programs  during  the  FOR: 

•  St.  Lawrence  River  Environment 
Technology  Development  Program 

•  Program  for  Export  Market 
Development 

•  The  Fjcport  Development  Corporation 

•  Canada-Quebec  Subsidiary  Agreement 
on  the  Economic  Development  of  the 
Regions  of  Quebec 

•  Opportunities  to  Stimulate 
Teclmology  Programs 

•  Development  Assistance  Program 

•  Industrial  Feasibility  Study  Assistance 
Program 

•  Export  Promotion  Assistance  Program 

•  Creation  of  Scientific  Jobs  in 
Industries 

•  Business  Investment  Assistance 
Program 

•  Business  Financing  Program 

•  Research  and  Iimovation  Activities 
Program 

•  Export  Assistance  Program 

•  Energy  Technologies  Development 
Program 

•  Transportation  Research  and 
Development  Assistance  Program 

in.  Program  Previously  Determined  To 
Be  Terminated 

•  Exemption  from  Payment  of  Water 
Bills 

In  the  administrative  reviews  covering 
calendar  year  1997,  the  Department 


found  that  this  program  was  terminated 
during  the  FOR.  In  our  final  results,  we 
stated  that  we,  therefore,  did  not  intend 
to  continue  io  examine  this  program  in 
the  future  (see  Pure  Magnesixmi  and 
Alloy  Magnesium  fi-ora  Canada:  Final 
Results  of  Counterveiiling  Duty 
Administrative  Reviews,  64  FR  48805, 
48806  (September  8, 1999)). 

Alleged  Over-assessment  of 
Countervailing  Duties 

In  its  January  27,  2003  questionnaire 
response,  NHCI  contends  that  the 
Department  should  adjust  the 
assessment  rate  applied  to  the  value  of 
entries  made  during  the  FOR  in  order  to 
avoid  alleged  over-countervailing  in 
connection  with  cash  deposits  retained 
on  1997  entries.  NHCI  states  that  the 
Department  issued  appropriate 
liquidation  instructions  to  the  Customs 
Service  ("Customs")  following  the 
completion  of  the  1997  administrative 
review,  but  that  Customs  erroneously 
liquidated  hundreds  of  NHCI  entries  at 
the  cash  deposit  rate  at  the  time  of 
entry,  rather  than  at  the  rate  established 
in  the  final  results  of  the  1997 
administrative  review. 

The  Department  does  not  have  the 
authority  to  address  what  is  essentially 
a  customs  protest  issue  concerning 
entries  fi'om  a  prior,  completed  review 
in  the  context  of  this  administrative 
review.  Parties  cannot  revive  an  issue 
for  which  the  deadlines  for  a  proper 
challenge  have  already  passed  by  raising 
it  in  an  on-going  administrative 
proceeding.  Therefore,  the  Department 
will  not  address  an  issue  which  is  not 
properly  before  the  agency  in  this 
review. 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(I),  we  calculated  a  subsidy 
rate  for  NHCI,  the  sole  producer/ 
exporter  subject  to  these  administrative 
reviews.  For  the  period  January  1,  2001, 
through  December  31,  2001,  we 
preliminarily  find  the  net  subsidy  rate 
for  NHCI  to  be  1.68  percent  ad  valorem. 
We  will  disclose  our  calculations  to  the 
interested  parties  in  accordance  with 
section  351.224(b)  of  the  regulations. 

Assessment  Rates 

If  the  final  results  of  these  reviews  are 
affirmative,  the  Department  intends  to 
instruct  Customs  to  assess 
countervailing  duties  at  the  net  subsidy 
rate.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  the  final 
residts  of  these  reviews.  For  the  period 
January  1,  2001,  through  December  31, 
2001,  the  assessment  rates  applicable  to 


all  non-reviewed  companies  covered  by 
these  orders  are  the  cash  deposit  rates 
in  effect  at  the  time  of  entry,  except  for 
Timminco  Limited  which  was  excluded 
from  the  orders  in  the  original 
investigations. 

Cash  Deposit  Instructions 

The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  coimtervailing 
duties  at  the  rate  of  1.68  percent  on  the 
f.o.b.  value  of  all  shipments  of  the 
subject  merchandise  fi-om  NHCI  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies,  (except  Timminco 
Limited  which  was  excluded  from  the 
orders  during  the  investigations)  at  the 
most  recent  company-specific  or 
country-wide  rate  applicable  to  the 
company.  Accordingly,  the  cash  deposit 
rate  that  will  be  applied  to  non- 
reviewed  companies  covered  by  these 
orders  is  that  established  in  Pure  and 
Alloy  Magnesium  From  Canada;  Final 
Results  of  the  Second  (1993) 
Countervailing  Duty  Administrative 
Reviews,  62  FR  48607  (September  16, 
1997)  or  the  company-specific  rate 
published  in  the  most  recent  final 
results  of  an  administrative  review  in 
whifch  a  company  participated.  These 
rates  shall  apply  to  all  non-reviewed 
companies  imtil  a  review  of  a  company 
assigned  these  rates  is  requested. 


Public  Comment 

Interested  parties  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs  (see  below).  Interested 
parties  may  submit  written  arguments  in 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  may  be  filed  no  later  than  five 
days  after  the  date  of  filing  the  case 
briefs.  Parties  who  submit  briefs  in  these 
proceedings  should  provide  a  sununary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 


than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(l)(ii),  are  due. 

The  Department  will  publish  a  notice 
of  the  final  results  of  these 
administrative  reviews  within  120  days 
from  the  publication  of  these 
preliminary  results. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(I){1)  of  the  Act. 

Dated:  May  5.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-11742  Filed  5-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  03-00002. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  EXIM  Services  of  North 
America,  Inc.  ("EXIM").  This  notice 
siunmarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi-ey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number),  or  by  e-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Ceilificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(2001). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
Certificate  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11  (a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  groimd 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products:  All  products. 

2.  Services:  All  services. 


3.  Technology  Rights:  Technology 
Rights,  including,  but  not  limited  to: 
patents,  trademarks,  copyrights,  and 
trade  secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services,  and  Technology 
Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to, 
professional  services  and  assistance 
relating  to  government  relations;  state 
and  federal  export  programs;  foreign 
trade  and  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing;  negotiations;  joint  ventiues; 
shipping  and  export  management; 
export  licensing;  advertising; 
documentation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation  services  and  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

With  respect  to  the  sale  of  Products 
and  Services,  licensing  of  Technology 
Rights  and  provisions  of  Export  Trade 
Facilitation  Services  EXIM  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opporttmities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  vdth  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 
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7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sales  and/or  licensing  in  Export 
Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 
and 

10.  Exchange  information  on  a  one- 
on-one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  export  and  coordinating  export  with 
distributors. 

Terms  and  Conditions  of  Certificate 

1 .  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
EXIM  will  not  intentionally  disclose, 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  are  not  already 
generally  available  to  the  trade  or 
public. 

2.  EXIM  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Definition 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  Products, 
Services  and/or  Technology  Rights. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  EXIM  and  its 
directors,  officers,  and  employees  acting 
on  its  behalf  from  private  treble  damage 
actions  and  government  criminal  and 
civil  suits  imder  U.S.  federal  and  state 
antitrust  laws  for  the  export  conduct 
specified  in  the  Certificate  and  carried 
out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 


Other  Conduct 

Nothing  in  this  Certificate  prohibits 
EXIM  from  engaging  in  conduct  not 
specified  in  this  Certificate,  but  such 
conduct  is  subject  to  the  normal 
application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  EXIM  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  Geperal  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quality  of  the  business 
plans  of  EXIM  or  (b)  the  legality  of  such 
business  plans  of  EXIM  under  the  laws 
of  the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country.  The  application 
of  this  Certificate  to  conduct  in  export 
trade  where  the  United  States 
Government  is  the  buyer  or  where  the 
United  States  Government  bears  more 
than  half  the  cost  of  the  transaction  is 
subject  to  the  limitations  set  forth  in 
Section  V.  (D.)  of  the  "Guidelines  for  the 
Issuance  of  Export  Trade  Certificate  of 
Review  (Second  Edition),"  50  FR  1786 
(January  11, 1985). 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  May  5,  2003. 
Jeffrey  C.  Anspacher, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  03-11687  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[I.D.  050103B] 

Endangered  and  Threatened  Species; 
Take  of  Anadrofnous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  prepared  a  draJFt 
environmental  assessment  (EA)  of  the 
potential  effects  of  approval  of  10 
Hatchery  and  Genetic  Management 
Plans  (HGMPs)  submitted  by  the  United 
States  Fish  and  Wildlife  Service 
(USFWS)  for  artificial  propagation  of 


salmon  and  steelhead  in  the  Columbia 
River  basin.  The  HGMPs  specify  the 
future  management  of  hatchery 
programs  that  potentially  could  affect 
salmon  and  steelhead  listed  under  the 
Endangered  Species  Act.  This  document 
serves  to  notify  the  public  of  the 
availability  of  the  draft  EA  for  public 
comment  before  a  final  decision  on 
whether  to  issue  a  Finding  of  No 
Significant  Impact  is  made  by  NMFS. 
DATES:  Written  comments  on  the  draft 
EA  must  be  received  no  later  than  5 
p.m.  Pacific  daylight  time  on  June  11, 
2003. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  EA 
should  be  addressed  to  Richard  Turner, 
Salmon  Recovery  Division,  525  N.E. 
Oregon  Street,  Suite  510,  Portland,  OR 
97232  or  faxed  to  (503)  872-2737.  The 
documents  are  also  available  on  the 
Internet  at  http://www.nwr.noaa.gov/. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Turner,  Portland,  OR  at  phone 
number  (503)  736-4737  or  e-mail: 
rich .  tumei®noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Columbia  River 
chimi  salmon  (Oncorhynchus  keta). 
Lower  Columbia  River  chinook  salmon 
(O.  tshawytscha).  Lower  Columbia  River 
steelhead  (O.  mykiss).  Upper  Willamette 
River  chinook  salmon  (O.  tshawytscha), 
and  Middle  Colimibia  River  steelhead 
(O.  mykiss)  Evolutionarily  Significant 
Units. 

Background 

The  USFWS  has  submitted  to  NMFS 
10  HGMPs  for  artificial  propagation 
programs  that  potentially  could  affect 
salmon  and  steelhead  listed  under  the 
ESA  (Table  1). 

Table  1.  Hatchery  and  Genetic 
Management  Plans  and  Lead 
Management  Agencies. 


Hatchery  and  Genetic  Manage- 

ment Plan 

Lead 

Agencies 

Little  White  Salmon/Willard 

NFH  Complex  Coho  Salmon 

USFWS 

Little  White  Salmon/Willard 

NFH  Complex  Spring  Chi- 

nook Salmon 

USFWS 

Little  White  Salmon/Willard 

NFH  Complex  Upriver  Bright 

Fall  Chinook  Salmon  ENT< 

USFWS 

Carson  NFH  Spring  Chinook 

Salmon 

USFWS 

Spring  Creek  NFH  Tule  Fall 

dhinook  Salmon 

USFWS 

Eagle  Creek  NFH  Coho  Salm- 

on 

USFWS 
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Table  1.  Hatchery  and  Genetic 
Management  Plans  and  Lead 
Management  Agencies.— Contin- 
ued 


Eagle  Creek  NFH  Winter 

Steelhead 
Warm  Springs  NFH  Warm 

Springs  River  Spring  Chinook 

Salmon 
Touchet  River  Endemic  Sum- 
I  mer  Steelhead 

Walla  Walla  River  Summer 
Steelhead  Lyons  Ferry 
Hatchery  Stock 


USFWS 


USFWS 

WDFW/ 
USFWS 


WDFW/ 
USFWS 


As  specified  in  the  July  10,  2000,  ESA 
4(d)  rule  for  salmon  and  steelhead  (65 
FR  42422),  NMFS  may  approve  an 
HGMP  if  it  meets  criteria  set  forth  in 
§  223.203  (b)(5)(i)(A)  through  (K).  Prior 
to  final  approval  of  an  HGMP,  NMFS 
must  publish  notification  announcing 
its  availability  for  public  review  and 
comment.  The  notice  of  availability  of 
the  ten  USFWS  HGMPs  was  published 
on  January  14,  2003  (68  FR  1819)  and 
closed  on  February  13,  2003. 

National  Environmental  Policy  Act 
requires  Federal  agencies  to  conduct  an 
environmental  analysis  of  their 
proposed  actions  to  determine  if  the 
actions  may  affect  the  human 
environment.  The  proposed  action  is  to 
approve  the  10  HGMPs  submitted  by  the 
USFWS.  The  proposed  hatchery 
programs  would  propagate  and  release 
approximately  25.2  million  salmon  and 
steelhead  in  the  Colimibia  River  basin. 
In  the  draft  EA  currently  available  for 
public  comment,  NMFS  considered  the 
effects  of  this  action  on  the  physical, 
biological,  and  socioeconomic 
environments.  NMFS  is  seeking  public 
input  on  the  scope  of  the  required  NEPA 
analysis,  including  the  range  of 
reasonable  alternatives  and  associated 
impacts  of  any  alternatives. 

Dated:  May  6.  2003. 
Barbara  Schroeder, 

Acting  Chief  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Morine  Fisheries  Service. 
[FR  Doc.  03-11740  Filed  5-9-03;  8:45  am) 
BIliJNG  COOE  3510-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doclcet  No.  000202024-3109-03 1.0. 
030303B] 

Announcement  of  Funding 
Opportunity  to  submit  proposals  for 
the  South  Florida  Ecosystem  Research 
and  Monitoring  Program  (SFP)  FY04 

AGENCY:  National  Centers  for  Coastal 
Ocean  Sciences/Center  for  Sponsored 
Coastal  Ocean  Research/Coastal  Ocean 
Program  (NCCOS/CSCOR/COP), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Notice  of  Funding  Availability 
for  financial  assistance  for  project  grants 
and  cooperative  agreements. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  NCCOS/ 
CSCOR/COP  is  soliciting  1-year  and  2- 
year  proposals  to  support  coastal 
ecosystem  studies  in  South  Florida 
including  Florida  Bay,  Florida  Keys,  the 
Florida  Keys  National  Marine  Sanctuary 
(FKNMS),  and  adjacent  coastal  waters.  It 
will  provide  support  for  the  NOAA 
South  Florida  Program  and  the  FKNMS. 
The  overall  goal  of  this  Announcement 
is  to  fund  high  priority  research  and 
long  term  observational  data  collection 
needed  to  predict  the  impacts  of 
Everglades  restoration  on  the  South 
Florida  coastal  ecosystem  and  to  fulfill 
NOAA  commitments  to  the  South 
Florida  Ecosystem  Restoration  effort  and 
the  Comprehensive  Everglades 
Restoration  Plan.  Funding  is  contingent 
upon  the  availability  of  Fiscal  Year  2004 
and  2005  Federal  appropriations.  It  is 
anticipated  that  projects  funded  under 
this  aimouncement  will  have  a  March  1, 
2004  start  date. 

DATES:  The  deadline  for  receipt  of 
proposals  at  the  COP  office  is  3  p.m., 
local  time  July  16,  2003.  (Note  that  late- 
arriving  applications  provided  to  a 
delivery  service  on  or  before  July  16, 
2003,  with  delivery  guaranteed  before  3 
p.m..  local  time  on  July  16,2003,  will  be 
accepted  for  review  if  the  applicant  can 
document  that  the  application  was 
provided  to  the  delivery  service  with 
delivery  to  the  address  listed  below 
guaranteed  by  the  specified  closing  date 
and  time;  and,  in  any  event,  the 
proposals  are  received  in  the  NCCOS/ 
CSCOR/COP  office  by  3  p.m.,  local  time, 
no  later  than  2  business  days  following 
the  closing  date.) 

ADDRESSES:  Submit  the  original  and  15 
copies  of  your  proposal  to  Center  for 
Sponsored  Coastal  Ocean  Research/ 


Coastal  Ocean  Program  (N/SCI  2), 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  SSMC4,  8th  Floor  Station 
8243,  Silver  Spring,  MD  20910, 
attention  SFP  2004. 

NOAA  and  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  following  COP  Internet 
Site:  http://www.cop.noaa.gov  under  the 
COP  Grants  Information  Section,  Part  D, 
Application  Forms  for  Initial  Proposal 
Submission. 

Forms  m^y  be  viewed  and,  in  most 
cases,  filled  in  by  computer.  All  forms 
must  be  printed,  completed,  and  mailed 
to  NCCOS/CSCOR/COP  with  original 
signatures.  If  you  are  imable  to  access 
this  information,  you  may  call  COP  at 
301-713-3338  to  leave  a  mailing 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information.  Larrv  Pugh,  SFP 
2004  Program  Manager,  NCCOS/ 
CSCOR/COP,  301-713-3338/ext  160. 
Internet:  lany.pugh@noaa.gov. 

Business  Management  Infortnation. 
Leslie  McDonald,  NCCOS/CSCOR/COP 
Grants  Administrator,  301-713-3338/ 
ext  155,  Internet: 
Leslie.McDonald@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Background  information  on  the 
NOAA  South  Florida  Program, 
including  descriptions  of  presently 
funded  projects,  results,  data 
management,  and  programmatic 
infrastructure  (including  small  boat 
access  and  policy)  can  be  found  at  Kttp:/ 
/www.aoml. noaa.gov/ocd/sferpm. 

Background  information  on  the 
Florida  Bay  and  Adjacent  Marine 
Systems  Interagency  Science  Program, 
including  the  Program  Management 
Committee  (PMC),  Scientific  Oversight 
Panel  (SOP),  copies  of  the  annual 
science  conference  abstracts,  workshop 
reports,  and  present  Strategic  Science 
Plan,  can  be  found  at  http:// 
wwK'.aoml.noaa.gov/flbay. 

Background  information  regarding 
Florida  Keys  National  Marine  Sanctuary 
can  be  found  at  http:// 
www.fknms.nos.noaa.gov. 

Background  information  regarding 
South  Florida  Ecosystem  Restoration 
(SFER)  in  general  can  be  found  at  http:/ 
/www.sfrestore.org,  while  the 
Comprehensive  Everglades  Restoration 
Plan  (.CERP),  Florida  Bav/Florida  Keys 
Feasibility  Study,  and  RECOVERS 
South  Estuaries  Monitoring  and 
Assessment  Plan  to  which  the  projects 
funded  herein  are  anticipated  to 
contribute  to  can  be  foimd  at  http:// 
www.  evergladesplan .  org. 
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Background 

Program  Description 

For  complete  program  description  and 
other  requirements  criteria  for  the 
NCCOS/CSCOR/Coastal  Ocean  Program, 
see  the  General  Grant  Administration 
Terms  and  Conditions  for  the  Coastal 
Ocean  Program  annual  notification  in 
the  Federal  Register  November  8, 
2002(67  FR  68103)  and  at  the  COP  home 
page.  Unless  stated  otherwise,  in  this 
notice,  the  requirements  and  procedures 
contained  in  the  November  8,  2002 
annual  notification  are  applicable  to  this 
solicitation. 

This  program  is  one  of  the  Federal 
and  state  programs  contributing  to  the 
Florida  Bay  and  Adjacent  Marine 
Systems  Interagency  Science  Program, 
which  is  designed  to  understand  and 
predict  the  effects  of  South  Florida 
ecosystem  restoration. 

The  activities  conducted  to  restore  the 
South  Florida  ecosystem  occur 
predominantly  upstream  of  Florida  Bay, 
and  restoration  impacts  may  not  be 
direct  or  immediate.  Through  funding  of 
the  reseeirch  areas  identified  here, 
NCCOS/CSCOR/COP  will  fund  an 
integrated  suite  of  activities  to  better 
understand  the  coastal  and  marine 
ecosystem  adjacent  to  the  Everglades, 
comprising  Florida  Bay  and  the 
FKNMS.  The  Goal  of  the  complete  effort 
is  to  develop  a  capability  to  predict  the 
impacts  of  proposed  Everglades 
Restoration  activities  on  the  coastal 
system  from  the  mangroves  to  the  coral 
reefs. 

Research  Areas 

To  address  the  goal  of  developing  a 
capability  to  predict  changes  in  coastal 
ecosystems  resulting  from  Restoration 
activities,  this  announcement  has  five 
specific  areas  of  interest:  nutrient  inputs 
and  dynamics,  water  qucdity,  circulation 
and  physical  oceanography,  fisheries 
and  protected  resources,  and  Florida 
Keys  habitat  characterization  and 
research. 

(A)  Nutrient  Inputs  and  Dynamics. 
Proposals  are  solicited  to  address 
nutrient  cycles  within  the  water  column 
and  between  the  water  column  and 
benthos.  Priority  consideration  for 
selection  in  this  area  will  be  given  to 
nutrient  proposals  that  cover  the 
biogeochemical  processes  (including  the 
microbial  loop)  governing  the  bio- 
availability of  the  orgajiic  forms  of  plant 
nutrients. 

(B)  Water  Quality.  The  health  of  the 
coral  reef  community  of  the  FKNMS 
depends  upon  the  quality  (temperature, 
salinity,  nutrients,  inorganic  particulate 
load,  light  fields,  and  chemical 
contaminants)  of  the  waters  that  flow 


over  them.  With  Everglades  restoration, 
water  quality  throughout  South  Florida 
coastal  waters  will  be  changed. 
Proposals  are  now  solicited  that  address 
the  chemical,  biological,  and  optical 
characteristics  of  Bay  waters  that  exit 
Keys  passes  and  potentially  reach  the 
reef  tract  and  protected  areas  in  the 
FKNMS  including  the  Dry  Tortugas 
Ecological  Reserve.  These  should 
address  timely  dissemination  of 
information  to  the  Interagency  SFER 
science  community  and  the  public. 
Priority  consideration  for  selection  in 
this  area  will  be  given  to  projects 
coordinated  with  and  complementary  to 
physical  oceanographic  field  studies. 

(C)  Circulation  and  Physical 
Oceanography.  In  the  area  of  Circulation 
and  Physical  Oceanography,  emphasis 
is  placed  on  predicting  the  impkcts  of 
restoration  scenarios  and  actions 
upstream  and  along  the  Keys,  in  the 
context  of  the  physical  variability  of  the 
natural  system.  Priority  consideration 
for  selection  in  this  area  will  be  given 

to  proposals  that  address  the  following 
research  topics: 

(1)  Measuring  oceanographic 
parameters  needed  to  verify  and 
initialize  regional  and  interior  Bay 
circulation  models; 

(2)  Determining  the  interconnections 
between  the  Gulf  of  Mexico  loop  and 
Florida  currents  and  the  Dry  Tortugas 
Ecological  Reserve  (e.g.  .quantifying 
flows  entering  the  Florida  Bay  interior 
along  its  western  margin  and  those 
intermittently  exiting  through  Keys 
passages  and  potentially  reaching  the 
reef  tract); 

(3)  Determining  basin  residence  and 
turnover  times,  circulation,  and  flow 
within  the  Bay  and  across  the  banktops; 
or 

(4)  Developing  a  hydrodyiiamic  model 
of  the  coastal  seas  adjacent  to  Florida 
Bay  and  the  Florida  Keys  for  use  in 
providing  boundary  conditions  for 
coastal  limited  area  models  in  the  region 
and  for  evaluating  simulations  of 
restoration  scenarios. 

(D)  Fisheries  and  Protected  Resources. 
Ecosystem  chemges  caused  by  South 
Flprida  Ecosystem  Restoration  activities 
have  ultimate  impacts  on  the 
sustainability  of  higher  trophic  level 
(HTL)  species,  including  fishery  and 
protected  resources,  which  have  widely 
recognized  importance. 

Proposals  are  solicited  to  build 
models  and  provide  information  to 
increase  predictive  capability  in  linking 
higher  trophic  levels  to  ecosystem 
restoration  activities.  Priority 
consideration  for  selection  in  this  area 
will  be  given  to  proposals  having  a 
modeling  component,  or 


interdisciplinary  emphasis  directed  at 
the  following  research  problems: 

(1)  Determining  human  (e.g.,  water 
management,  fishing,  excess  nutrients, 
contaminants)  and  natural  influences  on 
biological  processes  affecting  growth, 
survival,  and  recruitment  of  HTL 
species; 

(2)  Determining  and  modeling  the 
major  factors  that  influence  distribution 
and  abundance  patterns  and 
community,  ecosystem  and  trophic 
structure; 

(3)  Identifying  and  modeling  major 
pathways,  mechanisms,  and  influencing 
factors  in  the  transport  of  pre-settlement 
stages  of  offshore-spawning  species  onto 
nursery  grounds;  or 

(4)  Determining  the  processes 
impacting  early  settlement  stage  larvae 
and  recruitment  of  important  game 
fishes  such  as  red  drum,  snook,  tarpon, 
bone  fish,  and  other  estuarine  and 
euryhaline  dependent  fish  and  macro 
invertebrates. 

(E)  Florida  Keys  Habitat 
Characterization  and  Research.  Coral 
reefs,  sea  grass  beds,  and  hard  bottom 
conununities  comprise  the  submerged, 
biogenic  habitats  of  the  FKNMS  that 
support  diverse  species  assemblages. 
FKNMS  management  issues  concerning 
these  habitats  caimot  be  fully  addressed 
because  of  limited  ecological  research. 
Fully  protected  zones  of  the  FKNMS, 
including  the  Dry  Tortugas  Ecological 
Reserve  have  been  created  to  assist  in 
the  protection  of  biological  diversity, 
disperse  resource  utilization  in  order  to 
reduce  user  conflicts,  and  lessen  the 
concentrated  impact  to  marine 
organisms  on  heavily  used  reefs. 

Emphasis  in  this  area  is  placed  on 
monitoring  and  research  on  sea  grass 
beds,  coral  reef,  and  hard  bottom 
communities  to  provide  a  basis  for 
detecting  potential  changes  associated 
with  Everglades  restoration  and  other 
anthropogenic  and  natural  factors  and 
evaluating  the  ecological  benefits  of 
FKNMS  fully  protected  zones.  Priority 
consideration  for  selection  in  this  area 
will  be  given  to  proposals  directed  at 
the  following  research  topics: 

(1)  Investigating  the  functional 
significance  of  hard  bottom 
communities  in  the  FKNMS  ecosystem, 
particularly  the  roles  of  filter-feeding 
organisms  and  biogenic  habitat 
structure. 

(2)  Monitoring  and  research  on 
commercially  important  species  (e.g. 
spiny  lobster)  and  key  depleted  fishery 
species  (e.g.  queen  conch); 

(3)  Creating  ecosystem  models  of  reef 
fish  commimities  to  predict  the  effects 
of  zoning  on  species  diversity, 
abimdance,  and  trophic  structure; 
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(4)  Investigating  how  key  ecological 
processes  may  be  modified  by  zoning; 
and 

(5)  Measuring  oceanographic 
processes  impacting  upon  the  Tortugas 
Ecological  Reserve. 

Other  Participant  Requirements 

As  participants  in  the  Interagency 
Science  Prograih  for  Florida  Bay  and 
Adjacent  Marine  Systems,  funded 
principal  investigators  will  be  expected 
to: 

(a)  Participate  in  meetings  for 
planning  and  coordination  of  the 
Program.  This  includes  attending  and 
contributing  to  the  annual  Interagency 
Science  Conference,  Research  Team 
Meetings,  and  other  relevant  technical 
workshops. 

(b)  Promptly  quality  control  their  data 
and  make  them  readily  available 
through  the  Coordinating  Office  in 
accordance  with  the  data  collection 
policy. 

(c)  Assist  the  Coordinating  Office  in 
the  synthesis  and  interpretation  of 
research  results  and  the  development  of 
products  of  value  to  restoration  and 
resoiu"ce. 

(d)  Work  with  the  Coordinating  Office 
regarding  small  boat  requirements  (if 
any)  to  schedule  access  to  the  dedicated 
research  vessel  (description  available  on 
the  SFERPM  website  earlier  cited).  If 
your  project  will  have  small  boat  needs 
that  you  cannot  furnish,  please  provide 
description  and  schedule  requirements 
in  your  proposal 

(e)  If  your  project  uses/relies  on  data/ 
information  from  research  categories  in 
this  Announcement,  other  than  the  one 
you  are  proposing  to  study,  please 
describe. 

Part  I:  Schedule  and  Proposal 
Submission 

This  document  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  (refer  to  DATES)  or 
proposals  that  deviate  from  the 
prescribed  format  will  be  returned  to  the 
sender  without  further  consideration. 
Information  regarding  this 
announcement,  additional  background 
information,  and  required  Federal  forms 
are  available  on  the  NCCOS/CSCOR/ 
COP  home  page. 

Full  Proposals 

Applications  submitted  in  response  to 
this  announcement  require  an  original 
proposal  and  15  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials,  or  otherwise  unusual 
materials  submitted  as  part  of  the 


proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  the  number 
of  proposal  copies  provide  for  a  timely 
review  process  and  is  cleared  by  OMB 
control  number  0648-0384.  (See 
Collection  of  information  requirements.) 
Facsimile  transmissions  and  electronic 
mail  submission  of  full  proposals  will 
not  be  accepted. 

Required  Elements 

For  clarity  in  the  submission  of 
proposals,  the  following  definitions  are 
provided  for  recipient  use:  (1)  Funding 
and/or  Budget  Period  -  the  period  of 
time  when  Federal  funding  is  available 
for  obligatioi>  by  the  recipient.  The 
funding  period  must  always  be  specified 
in  multi-year  awards,  using  fixed  year 
funds.  This  term  may  also  be  used  to 
mean  "budget  period".  A  budget  period 
is  typically  12  months.  (2)  Award  and/ 
or  Project  Period  -  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends.  The  term  "award 
period"  is  also  referred  to  as  project 
period  in  15  CFR  14.2(cc).  Each 
proposal  must  also  include  the 
following  nine  elements  or  it  will  be 
returned  to  sender  without  further 
consideration: 

(1)  Standard  Form  424.  At  time  of 
proposal  submission,  all  applicants 
anticipating  direct  funding  shall  submit 
the  Standard  Form,  SF-^24, 
"Application  for  Federal  Assistance,"  to 
indicate  the  total  amount  of  funding 
proposed  for  the  whole  project  period. 
This  form  is  to  be  the  cover  page  for  the 
original  proposal  and  all  requested 
copies.  Multi-institutional  proposals 
must  include  signed  SF-424  forms  from 
all  institutions  requesting  funding. 

(2)  Signed  Summary  title  page.  The 
title  page  should  be  signed  by  the 
Principal  Lavestigator  (PI).  The 
Simmiary  Title  page  identifies  the 
project's  title  starting  with  the  acronym 
SFP  2004,  a  short  Utle  (less  than  50 
characters);  and  the  Pi's  name  and 
affiliation,  complete  address,  phone, 
FAX  and  E-mail  information.  The 
requested  budget  for  each  fiscal  year 
should  be  included  on  the  Summary 
Title  page.  Multi-institution  proposals 
must  also  identify  the  lead  investigator 
from  each  fiscal  year  for  each  institution 
and  the  requested  funding  for  each 
fiscal  year  for  each  institution  on  the 
title  page,  but  no  signatures  are  required 
on  the  title  page  ft-om  the  additional 
institutions.  Lead  investigator  and 
separate  budget  information  is  not 
requested  on  the  title  page  for 
institutions  that  are  proposed  to  receive 
funds  through  a  subcontractor  to  the 
lead  institution;  however,  the  COP 


Simmiary  Proposal  Budget  Form  and 
accompanying  budget  justification  must 
be  submitted  for  each  contractor.  For 
further  details  on  budget  information, 
please  see  Section  (7)  Budget  of  this 
Part. 

(3)  One-page  abstract/project 
summary.  The  Project  Summary 
(Abstract)  Form,  which  is  to  be 
submitted  at  time  of  application,  shall 
include  an  introduction  of  the  problem, 
rationale,  scientific  objectives  and/or 
hj'potheses  to  be  tested,  and  a  brief 
summary  of  work  to  be  completed.  The 
prescribed  COP  format  for  the  Project 
Summary  Form  can  be  found  on  the 
NCCOS/CSCOR/COP  Internet  site  under 
the  COP  Grants  Information  section, 
PartD. 

The  summary  should  appear  on  a 
separate  page,  headed  with  the  proposal 
title,  institution(s),  investigator(s),  total 
proposed  cost  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary'  is  used  to  help  compare 
proposals  quickly  and  allows  the 
respondents  to  summarize  these  key 
points  in  their  own  words. 

(4)  Project  description.  The 
description  of  the  proposed  project  must 
be  complete  and  divided  into  annual 
increments  of  work  that  include: 
identification  of  the  problem,  scientific 
objectives,  proposed  methodology, 
relevance  to  the  SFP  2004  prograiin  goal. 
The  project  description  section 
(including  relevant  results  from  prior 
support)  should  not  exceed  15  pages. 
Page  limits  are  inclusive  of  figvu-es. 
other  visual  materials,  and  letters  of 
endorsement  but  exclusive  of 
references,  milestone  chart,  and  letters 
regarding  cooperation  from  unfunded 
collaborators. 

This  section  should  clearly  identify 
project  management  with  a  description 
of  the  functions  of  each  PI  within  a 
team.  It  should  provide  a  full  scientific 
justification  for  the  research  rather  than 
simply  reiterating  justifications 
presented  in  this  document;  and  should 
also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance; 

(b)  The  relation  to  the  present  state  of 
knowledge  in  the  field  and  relation  to 
previous  work  and  work  in  progress  by 
the  proposing  principal  investigator(s); 

(c)  A  discussion  of  how  the  proposed 
project  lends  vjilue  to  the  program  goal; 

(d)  Potential  coordination  with  other 
investigators. 

(5)  References  cited.  Reference 
information  is  required.  Each  reference 
must  include  the  name{s)  of  all  authors 
in  the  same  sequence  in  which  they 
appear  in  the  publications,  the  article 
title,  volume  number,  page  numbers  and 
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year  of  publications.  While  there  is  no 
established  page  limitation,  this  section 
should  include  bibliographic  citations 
only  and  should  not  be  used  to  provide 
parenthetical  information  outside  the 
15-page  project  description. 

(6)  Milestone  chart.  Provide  time  lines 
of  major  tasks  covering  the  12-  to  24- 
month  duration  of  the  proposed  project. 

(7)  Budget.  At  time  of  proposal 
submission,  all  applicants  are  required 
to  submit  a  COP  Summary  Proposal 
Budget  Form  for  each  fiscal  year 
increment.  Multi-institution  proposals 
must  include  a  COP  Summary  Proposal 
Budget  Form  for  each  institution,  and 
multi-investigator  proposals  using  a 
lead  investigator  with  contractor's/ 
subgrantee's  approach  must  submit  a 
COP  Summary  Proposal  Budget  Form 
for  each  contractor/ subgrantee. 

Each  contractor  or  subgrantee  should 
be  listed  as  a  separate  item.  Describe 
products/ services  to  be  obtained  and 
indicate  the  applicability  or  necessity  of 
each  to  the  project.  Provide  separate 
budgets  for  each  subgrantee  or 
contractor  regardless  of  the  dollar  value 
and  indicate  the  basis  for  the  cost 
estimates.  List  all  subgrantee  or 
contractor  costs  under  line  item  number 
5 — Subcontracts  on  the  COP  Summary 
Proposal  Budget  Form. 

The  use  of  this  budget  form  will 
provide  for  a  detailed  aimual  budget 
and  for  the  level  of  detail  required  by 
the  NCCOS/CSCOR/COP  program  staff 
to  evaluate  the  effort  to  be  invested  by 
investigators  and  staff  on  a  specific 
project.  The  COP  budget  form  is 
compatible  with  forms  in  use  by  other 
agencies  that  participate  in  joint  projects 
with  NCCOS/CSCOR/COP  and  can  be 
found  on  the  CSCOR/COP  home  page 
under  Grants  Information  section,  Part 
D. 

All  applications  must  include  a 
budget  narrative  and  a  justification  to 
support  all  proposed  budget  categories. 
The  SF-424A,  Budget  Information  (Non- 
Construction)  Form,  will  be  requested 
only  from  those  applicants  subsequently 
recommended  for  award. 

Ship  time  needs  should  be  clearly 
identified  in  the  proposed  budget.  The 
investigator  is  responsible  for  requesting 
ship  time  and  for  meeting  all 
requirements  to  ensure  the  availability 
of  requested  ship  time.  Copies  of 
relevant  ship  time  request  forms  should 
be  included  with  the  proposal. 

(8)  Biographical  sketch.  All  principal 
and  co-investigators  must  provide 
simunaries  of  up  to  2  pages  that  include 
the  following: 

(a)  A  listing  of  prpfessional  and 
academic  essienti^ls.  an4  niailing 
address; 


(b)  A  list  of  up  to  five  publications 
most  closely  related  to  the  proposed 
project  and  five  other  significant 
publications. 

(c)  A  list  of  all  persons  (including 
their  organizational  affiliation)  in 
alphabetical  order,  with  whom  the 
investigator  has  collaborated  on  a 
project  or  publication  within  the  last  48 
months,  including  collaborators  on  the 
proposal  and  persons  listed  in  the 
publications.  If  no  collaborators  exist, 
this  should  be  so  indicated; 

(d)  A  list  of  persons  (including  their 
organizational  affiliation)  with  whom 
the  individual  has  had  an  association 
like  thesis  advisor  or  postdoctoral 
scholar  sponsor; 

(e)  A  list  of  the  names  and  institutions 
of  the  individual's  own  graduate  and 
postgraduate  advisors. 

The  material  presented  in  (c,  d,  and 
e)  is  used  to  assist  in  identifying 
potential  conflicts  or  bias  in  the 
selection  of  reviewers. 

(9)  Current  and  pending  support. 
Describe  all  current  and  pending  federal 
financial/funding  support  for  all 
principal  and  co-investigators, 
including  subsequent  funding  in  the 
case  of  continuing  grants. 

(10)  Proposal  format  and  assembly. 
The  original  proposal  should  be 
clamped  in  the  upper  left-hand  corner, 
but  left  unbound.  'The  15  additional 
copies  can  be  stapled  in  the  upper  left- 
hand  comer  or  bound  on  the  left  edge. 
The  page  margin  must  be  one  inch  (2.5 
cm)  margins  at  the  top,  bottom,  left  and 
right,  and  the  typeface  standard  12- 
points  size  must  be  clear  and  easily 
legible.  Proposals  should  be  single 
spaced. 

Part  U:  Further  Supplementary 
Information 

(1)  Funding  availability.  Funding  is 
contingent  upon  receipt  of  fiscal  years 
2004-2005  Federal  appropriations. 
NOAA  is  committed  to  continual 
improvement  of  the  grants  process  and 
accelerating  the  award  of  financial 
assistance  to  qualified  recipients  in 
accordance  with  the  recommendations 
of  the  Program  Review  Team 
(Information  available  at 
www.noaa.gov).  In  order  to  fulfill  these 
responsibilities,  this  solicitation 
announces  that  approximately  $2.8 
million  per  year  is  anticipated  to  be 
available  for  FY2004  and  FY2005  for 
SFP  projects,  in  award  amounts  to  be 
determined  by  the  proposals  and 
available  funds. 

Applicants  are  hereby  given  notice 
that  funds  have  not  yet  been 
appropriated  for  this  SFP  program.  In  no 
event  will  ¥iOAA  or  thfe  Department  of 
Commerce  be  responsible  for  proposal 


preparation  costs  if  this  program  fails  to 
receive  funding  or  is  cancelled  because 
of  other  agency  priorities.  For  prior 
fiscal  history,  for  Fiscal  years  2002  and 
2003,  NOAA  had  approximately  $2.8 
million  available  for  this  program,  with 
approximately  $2.1  million  of  these 
hmds  provided  by  NCCOS/CSCOR/COP 
and  approximately  $0.6  million 
provided  by  NOAA/NMFS/SEFC. 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  qualified  projects.  Publication  of 
this  notice  does  not  oblige  NOAA  to 
award  any  specific  project  or  to  obligate 
any  available  funds.  If  one  incurs  any 
costs  prior  to  receiving  an  award 
agreement  signed  by  an  authorized 
NOAA  official,  one  would  do  so  solely 
at  one's  own  risk  of  these  costs  not 
being  included  under  the  award. 

Piiolication  of  this  notice  does  not 
obligate  any  agency  to  any  specific 
award  or  to  obligate  any  part  of  the 
entire  amoimt  of  funds  available. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  agency  policies, 
regulations  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(2)  Project/ Award  period.  Full 
Proposals  can  cover  a  project  period 
from  1  to  2  years,  i.e.  from  date  of  award 
up  to  24  consecutive  months.  Multi-year 
awards  may  be  funded  incrementally  on 
an  annual  basis,  but,  once  awarded, 
those  awards  will  not  compete  for 
funding  in  subsequent  years.  Each 
annual  award  shall  require  an 
Implementation  Plan  and  project 
description  that  can  be  easily  divided 
into  aiuiual  increments  of  meaningful 
work  representing  solid 
accomplishments  (if  prospective 
funding  is  not  made  available,  or  is 
discontinued). 

The  following  is  a  description  of 
Multi-Year  Awards  for  those  applicants 
subsequently  recommended  for  award. 
This  information  can  also  be  found  on 
the  COP  web  site  under  Grants 
Information.  Multi-Year  Awards:  Multi 
Year  Awards  are  awards  which  have  an 
award/project  period  of  more  than  12 
months  of  activity.  Multi  Year  Awards 
are  partially  funded  when  the  awards 
are  approved,  and  are  subsequently 
funded  in  increments.  One  of  the 
purposes  of  Multi  Year  Awards  is  to 
reduce  the  administrative  burden  on 
both  the  applicant  and  the  operating 
unit.  For  example,  with  proper 
planning,  one  application  can  suiBce  for 
the  entire  multi  year  award  period. 
Funding  for  each  year's  activity  is 
contingent  upon  the  availability  of 
funds  from  Congress,  satisfactory 
performance,  and  is  at  the  sole 
discretion  of  the  jagency.  Multi  yeai*       ,', 
funding  is  appropriate  for  projects  to  be' 
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funded  for  2  to  5  years.  Once  approved, 
full  applications  are  not  required  for  the 
continuations  into  the  out  years. 

(3)  Additional  Evaluation  Criteria. 
The  Evaluation  Criteria  set  out  in 
section(12)(b)  of  the  November  8,  2002 
Federal  Register  Notice,  under  Research 
Performance  Competence,  is  amended 
to  include  the  following:  The  capability 
of  the  investigator  and  collaborators  to 
complete  the  proposed  work  in  light  of 
present  commitments  to  other  projects. 
Therefore,  please  discuss  the  percentage 
of  time  investigators  and  collaborators 
have  devoted  to  other  Federal  or  non- 
Federal  projects,  as  compared  to  the 
time  that  will  be  devoted  to  the  project 
solicited  under  this  notice. 

(4)  Other  requirements.  The 
Department  of  Commerce  Pre- A  ward 
Notification  Reqmrements  for  Grants 
and  Cooperative  Agreements  contained 
in  the  Federal  Register  October  1,  2001 
(66  FR  49917),  as  amended  by  the 
Federal  Register  notice  published  on 
October  30,  2002  (67  FR  66109),  are 
applicable  to  this  solicitation. 

(5)  Intergovernmental  review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovenmiental  Review  of  Federal 
Pn3grams."  It  has  been  determined  that 
this  notice  is  not  significant  for 
purposes  of  Executive  Order  12866. 
Pursuant  to  5  U.S.C.  553(a)  (2),  an 
opportunity  for  public  notice  and 
comment  is  not  required  for  this  notice 
relating  to  grants,  benefits  and  contracts. 
Because  this  notice  is  exempt  from  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act,  a 
Regulatory  Flexibility  Analysis  is  not 
required,  and  none  has  been  prepared. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

(6)  Collection  of  information 
requirements.  This  notification  involves 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424. 424A. 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  numbers  0348-0043  and  0348- 
0044. 

The  followdng  requirements  have  been 
approved  by  OMB  under  control 
niunber  0648-0384;  a  Simimary 
Proposal  Budget  Form  (30  minutes  per 
response),  a  Project  Summary  Form  (30 
minutes  per  response),  a  standardized 
format  for  the  annual  Performance 
Report  (5  hours  per  response),  a 
standardized  format  for  the  Final  Report 
(10  hours  per  response),  and  the 
submission  of  up  to  20  copies  of 
proposals  (10  minutes  per  response). 
The  response  estimates  include  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  requirements  and  the 
burden  estimate,  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
lesIie.mcdonald@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 
the  CSCOR/COP  home  page  under  Grant 
Information  sections.  Parts  D  and  F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection 
displays  a  currently  valid  OMB  control 
number. 

Dated:  May  7,  2003. 
Ted.  I.  Lillestolen, 

Captain,  (NOAA)  Associate  Deputy  Assistant 
Administrator,  National  Ocean  and 
Atmospheric  Administration,  National  Ocean 
Service. 

[FR  Doc.  03-11741  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  3510-JS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  052802D] 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Rocket  Launches 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  a 
modification  to  a  letter  of  authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MM? A),  as  amended,  and 
implementing  regidations,  notification 
is  hereby  given  that  NMFS  has  amended 
the  letter  of  authorization  (LOA)  to  take 
small  numbers  of  seals  and  sea  lions 
that  was  issued  on  May  31,  2002.  to  the 
30th  Space  Wing,  U.S.  Air  Force. 
DATES:  Effective  bom  May  9.  2003. 
through  May  31,  2003. 

ADDRESSES:  The  amended  lettra*  of 
authorization  and  supporting 
documentation  are  available  for  review 
during  regular  business  hours  in  the 
following  offices:  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Silver  Spring.  MD  20910.  and 
the  Southwest  Region,  NMFS,  501  West 


Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 
Protected  Resources,  NMFS.  (301)  713- 
2322,  ext  128,  or  Christina  Fahy.  NMFS. 
(562)  980-^023. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C; 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  nimibers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
conamercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capt\u«,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportimity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
Air  Force  Base,  CA  (Vandenberg  AFB) 
were  published  on  March  1, 1999  (64  FR 
9925),  and  remain  in  effect  until 
December  31,  2003. 

Summary  of  Request 

In  accordance  with  the  MMPA,  as 
amended,  and  implementing 
regulations,  a  1-year  LOA  to  take  small 
numbers  of  seals  and  sea  lions  was 
issued  on  May  31,  2002,  to  the  30th 
Space  Wing  (67  FR  38939.  June  6.  2002). 
On  August  22.  2002,  the  30th  Space 
Wing,  U.S.  Air  Force  at  Vandenberg 
AFB,  requested  an  amendment  to  this 
LOA  to  include  laimches  of  the  Ground- 
Based  Interceptor  (GBI)  and  Alternative 
Boost  Vehicle  (ABV). 

The  Missile  Defense  Agency  is 
developing  the  Ground-Based 
Midcourse  Defense  (GMD)  Element  of 
the  conceptual  Ballistic  Missile  Defense 
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System  (BMDS).  The  GMD  Element  is 
designed  to  protect  the  United  States  in 
the  event  of  a  limited  ballistic  missile 
attack  by  destroying  the  threat  missile  in 
mid-course  phase  of  its  flight.  The  GBI 
canisterized  booster  and  uncanisterized 
ABV  that  make  up  part  of  the  GMD 
Element,  will  be  flight-tested  from 
Launch  Facility  (LF)-21  and  23  on  the 
northern  end  of  north  Vandenberg  AFB. 
Previously,  pinnipeds  rarely  used  this 
area,  but  during  recent  marine  manunal 
surveys  conducted  in  March  and  April, 
2002  and  with  the  overall  increase  in 
the  harbor  seal  populations  at 
Vandenberg  AFB,  a  new  harbor  seal 
haul-out  site  was  discovered  that  is 
regularly  used  by  harbor  seal  mothers 
and  their  pups.  This  site,  designated  as 
Lions  Head,  is  approximately  2.0  km  (1 
mi)  from  LF-21  and  LF-23;  therefore, 
the  30"'  Space  Wing,  Vandenberg  AFB, 
has  requested  that  the  GBI  boost  vehicle 
launches  be  included  under  the  10 
ICBM  launches  authorized  for  taking 
pinipeds  incidental  to  launches  at 
Vandenberg  AFB  under  the  regulations 
(64  FR  9925,  March  1,  1999). 

In  1999,  the  potential  environmental 
impacts  of  the  activities  associated  with 
two  canisterized  GBI  booster 
verification  test  flights  from  LF-21  in 
northern  Vandenberg  AFB  were 
analyzed  in  the  1999  Booster 
Verification  Test  Environmental 
Assessment  (EA).  The  1999  EA  analyzed 
the  potential  environmental  impacts  of 
all  pre-flight,  launch,  and  post-launch 
activities.  Congressional  direction  in  the 
Defense  Authorization  Act  for  fiscal 
year  2001  included  the  development  of 
a  backup  or  alternative  booster  option 
involving  proven  technologies.  A 
decision  was  made  to  develop  and  test 
a  second  boost  vehicle,  the 
uncanisterized  ABV.  The  proposed  ABV 
•  test  flights  are  an  important  step  in  the 
development  of  the  GMD  Element.  The 
ABV  being  proposed  for  launch  from 
LF-23  would  consist  of  the  GMD 
Element.  The  ABV  being  proposed  for 
launch  from  LF-23  would  consist  of  a 
commercially  available,  solid  propellant 
booster  consisting  of  three  stages  and  an 
exo-atmospheric  kill  viBhicle  emulator 
that  may  contain  a  divert  and  attitude 
control  system. 

Impacts  on  Marine  Mammals 

A  detailed  description  of  the  pinniped 
stocks  potentially  affected  by  missile 
and  rocket  laimches  from  Vandenberg 
AFB  and  an  assessment  of  those  impacts 
can  be  found  in  the  final  rule  on  the 
taking  of  marine  mammals  incidental  to 
these  activities  (64  FR  9925,  March  1, 
1999). 

The  primary  potential  for  impacts  to 
pinnipeds  would  be  from  the  noise 


created  during  the  proposed  missile 
launches.  Noise  from  Minuteman 
launches,  which  have  been  previously 
launched  from  LF-21  and  LF-23,  ranges 
from  98  dBA  approximately  4.2  km  (2.6 
mi)  from  the  launch  site  to  80  dBA 
approximately  13  km  (8  mi)  from  the 
launch  site.  The  level  of  noise  for  the 
ABV  during  launch  and  flight  is 
expected  to  be  less  and  relatively  short 
in  duration.  At  approximately  the  same 
distance  from  LF-21,  the  previous  BVT- 
2  launch  (GBI  canisterized  vehicle)  was 
6  dB  less  than  the  Minuteman  III  launch 
and  1 7  dB  less  than  Peacekeeper 
launches.  Pacific  harbor  seals  [Phoca 
vitulina).  the  main  pinniped  species 
using  north  Vandenberg  AFB,  would 
normally  be  at  least  2.0  km  (1  mi)  from 
the  launch  site.  Other  pinnipeds,  such 
as  California  sea  lions  [Zalophus 
californianus)  and  northern  elephant 
seals  [Mirounga  angustirostris),  may 
haul-out  temporarily  on  beaches  several 
kilometers  from  the  launch  facilities. 
Noise  from  prior  launches  has  not 
appeared  to  affect  pinniped  use  of  the 
coastal  areas  on  Vandenberg  AFB. 
Pinniped  monitoring  has  been 
performed  for  launches  of  larger 
missiles  on  north  Vandenberg  AFB, 
such  as  the  Peacekeeper  and  Delta  II. 
The  effect  on  harbor  seals,  which  w.ere 
most  susceptible  to  disturbance,  has 
been  limited  to  a  negligible  short-term 
(5-30  min)  abandonment  of  nearby 
haul-out  areas.  No  pinniped  mother-pup 
separations  have  been  noted  at  the 
harbor  seal  haul-out  sites  closest  to 
launch  site.  Recent  surveys  discovered  a 
new  harbor  seal  haul-out  site  on  north 
Vandenberg  AFB  that  is  regularly  used 
by  up  to  3  harbor  seal  mothers  and  their 
pups.  The  30th  Space  Wing  began 
monitoring  harbor  seals  at  this  site  for 
ICBM  (Minuteman  and  Peacekeeper) 
launches  that  occurred  during  the 
harbor  seal  pupping  season  (March- 
June)  in  accordance  with  the  small  take 
regulations  and  LOA. 

The  GBI  canisterized  and 
uncanisterized  booster  laimches  would 
be  included  in  the  10  ICBM  launches 
per  year  that  are  currently  allowed 
under  the  regulations  and  LOA.  The 
planned  6  GBI  launches  over  the  next 
five  years  will  not  cause  the  number  of 
ICBM  launches  to  go  over  the 
authorized  10/year. 

Monitoring  and  Reporting 

In  accordance  with  the  regulations  (64 
FR  9925,  March  1,  1999)  and  LOA, 
acoustic  monitoring  will  be  performed 
during  initial  laimch  of  each  type  of 
vehicle  (this  would  be  accomplished  for 
the  initial  GBI  canisterized  booster 
launch)  and  harbor  seal  monitoring 
would  be  conducted  during  the  pupping 


season  in  accordance  with  Vandenberg 
AFB  guidelines.  The  intermittent 
laimches  plaimed  for  the  ABV  test 
flights  (6  flights  over  the  next- 5  years) 
and  the  relatively  small  size  (smaller 
than  Minuteman  and  Peacekeeper 
missiles)  are  not  expected  to  have  more 
than  a  negligible  impact  on  hai'bor  seals 
at  Vandenberg  AFB. 

National  Environmental  Poiicy  Act 

(NEPA) 

Under  rulemaking  conducted  in  1 999 
(64  FR  9925,  March  1.  1999).  NMFS 
reviewed  this  action  in  accordance  with 
NEPA  and  the  Endangered  Species  Act 
(ESA).  Please  refer  to  that  document  for 
additional  information.  Because  the 
action  discussed  in  this  document  is  not 
substantially  different  from  the  1999 
action,  and  because  no  significant  new 
scientific  information  or  analyses  have 
been  developed  in  the  past  several  years 
significant  enough  to  warrant  new 
NEPA  documentation,  this  action  is 
categorically  excluded  from  further 
review  under  NOAA  Administrative 
Order  216-6. 

ESA 

This  action  will  not  affect  listed 
marine  mammal  species  as  these  species 
are  not  expected  to  haulout  on  north 
Vandenberg  AFB  and  thereby 
potentially  be  affected  through 
harassment  and  fleeing  from  the 
haulout.  No  other  species  listed  under 
the  ESA  will  be  affected  by  this 
modification. 

Determinations 

Because  the  addition  of  the  GBI  and 
ABV  missiles  to  the  launch  list  at 
Vandenberg  AFB  will  not  result  in  an 
increase  in  the  number  of  missile 
launches  authorized  to  take  pinnipeds 
by  Level  B  harassment  under  the  LOA, 
NMFS  does  not  expect  additional 
impacts,  individually  or  cumulatively, 
to  occur  and  therefore,  NMFS  has 
determined  that  the  incidental 
harassment  will  remain  small  and  not 
have  more  than  a  negligible  impact  on 
the  pinniped  populations  off  the 
Vandenberg  AFB  coast. 

Dated:  May  6,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-11737  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  050603C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee  in  May, 
2003.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Wednesday,  May  28,  2003  at  9:30  a.m. 
ADDRESSES:  The  meeting  wiU  be  held  at 
the  Holiday  Iim  Peabody,  One  Newbury 
Street,  Peabody,  MA  01960;  telephone: 
(978)  535^600. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  have  a  discussion  of  the 
results  of  the  recent  habitat  research 
scoping  meetings  and  development  of 
habitat  priorities  for  inclusion  in  a 
NOAA  Fisheries  Request  for  Proposals 
(RFP).  They  will  further  refine  the  RFP 
review  and  evaluation  process, 
including  project  evaluation  criteria. 
Also  on  the  agenda  will  be  discussion 
of  the  status  of  the  Committee's  process 
to  incorporate  the  results  of  cooperative 
research  into  the  management  arena. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 


J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  May  6,  2003. 
Peter  H.  Fricke, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-11736  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  3S1&-22-S  , 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


no.  050603B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Groundfish  Stock 
Assessment  Review  (STAR)  Panel  for 
cowcod,  darkblotched  rockfish,  and 
yellowtail  rockfish  will  hold  a  work 
session  which  is  open  to  the  public. 
DATES:  The  cowcod,  darkblotched 
rockfish,  and  yellowtail  rockfish  STAR 
Panel  will  meet  beginning  at  8  a.m., 
Wednesday,  May  28,  2003.  The  meeting 
will  continue  on  Thursday,  May  29, 
2003  beginning  at  8  a.m.  The  meetings 
will  end  at  5  p.m.  each  day,  or  as 
necessary  to  complete  business. 
ADDRESSES:  The  cowcod,  darkblotched 
rockfish,  and  yellowtail  rockfish  STAR 
Panel  meeting  will  be  held  at  NMFS 
Northwest  Fisheries  Science  Center, 
Room  370W,  2725  Montlake  Blvd.  E, 
Seattle,  WA  98112;  telephone:  206-860- 
3200. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Staff  Officer;  503-820- 
2280. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  draft 
updated  stock  assessment  documents 
and  any  other  pertinent  information, 
work  with  the  Stock  Assessment  Teams 
to  make  necessary  revisions,  and 
produce  a  STAR  Panel  report  for  use  by 
the  Council  family  and  other  interested 
persons. 

Entry  to  the  Northwest  Fisheries 
Science  Center  requires  identification 
wdth  photograph  (such  as  a  student  ID, 
state  drivers  license,  etc.).  A  security 
guard  will  review  the  identification  and 
issue  a  Visitor's  Badge  valid  only  for  the 
date  of  the  meeting. 


Although  nonemergency  issues  not 
contained  in  STAR  Panel  agendas  may 
come  before  the  STAR  Panel  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  Panel  action  during 
this  meeting.  STAR  Panel  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice,  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Panel's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  6.  2003. 
Peter  H.  Fricke, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serxice. 
(FR  Doc.  03-11735  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  042303B] 

Marine  Mammals;  File  No.  104&-1713 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
Stephen  J.  Insley,  Hubbs-Sea  World 
Research  Institute,  2595  Ingraham  St., 
San  Diego,  California  92109,  has  applied 
in  due  form  for  a  permit  to  take  northern 
fur  seals  [Callorhinus  ursinus)  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  June  11, 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Jefferies  or  Amy  Sloan, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  TaJung  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.). 

This  research  project  is  designed  to 
remotely  investigate  atsea  interactions 
betvvreen  northern  fur  seals  and  ships, 
particularly  the  impact  of  commercial 
fishing  vessels  on  the  northern  fur  seals. 
Annually,  ten  lactating  female  northern 
fur  seals  from  the  Pribilof  Islands  in 
Alaska  will  be  captured,  measured, 
outfitted  with  datalogging 
instrumentation,  and  released.  The 
individuals  will  be  tracked  and 
recaptured,  the  datalogger  removed  and 
the  animals  subsequently  released. 
Additionally,  authorization  for  Level  B 
Harrassment  of  northern  fur  seals  is 
requested  for  50  pups,  50  breeding 
females,  25  mature  males,  and  50 
immature  males,  annually.  These 
activities  will  be  authorized  over  five 
years.  The  results  of  this  research  will 
provide  important  information  for 
management  decisions  regarding 
northern  fur  seals. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  envfronmental  assessment  or 
enviroiunental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 


Dated:  May  6,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-11738  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Corporation  for  Nationsd  and 
Community  Service. 
ACTION:  Notice. 

The  Corporation  for  National  and 
Commimity  Service  (hereinafter  the 
"Corporation")  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  (44  U.S.C.  Chapter 
35)).  Copies  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Corporation  for 
National  and  Community  Service, 
Shelly  Ryan,  Program  Coordinator,  (202) 
606-5000,  extension  549.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY-TDD)  may  call  (202) 
565-2799  between  8:30  a.m.  and  5  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  the  . 
Office  of  Information  and  Regulatory 
Affaks  (OIRA).  New  Executive  Office 
Building,  Records  Management  Center, 
Room  10102,  Attn:  Ms.  Fiunie  Yokota, 
0MB  Desk  Officer  for  the  Corporation 
for  National  and  Community  Service, 
725  17th  Street,  NW.,  Washington.  DC 
20503,  (202)  395-3147,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  0MB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accxu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  those  who  are  to  respond,  including 


through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submissions  of  responses. 

Description 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  Reinstatement  with 
change. 

Agency:  Corporation  for  National  and 
Commimity  Service. 

Title:  AmeriCorps  Promise  Fellows 
Continuation  Instructions. 

OMB  Number:  3045-0073. 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  41. 

Frequency:  Once  per  year. 

Average  Time  Per  Response:  Twenty- 
five  (25)  hours. 

Estimated  Total  Burden  Hours:  1.025 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Dated:  May  6,  2003. 
Nancy  Talbot, 

Director,  Program  Planning  and  Development. 
[FR  Doc.  03-11734  Filed  5-9-^)3;  8:45  am] 
BILUNG  CODE  6050-$$-^ 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  gives  notice  of  the 
following  meeting: 

DATE  AND  TIME:  Tuesday.  May  20.  2003; 
9:30  a.m.-12:30  p.m. 
PLACE:  Crawford  Hall  13;  Case  Western 
Reserve  University.  10900  Euclid 
Avenue,  Cleveland,  Ohio  44106. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

I.  Chair's  Opening  Remarks. 

n.  Committee  Reports. 

ni.  University /City  Partnerships  in 
Service  to  the  Community. 

IV.  Ohio  Service  Learning  Initiatives: 
Higher  Education. 

V.  Special  and  Unique  Volimteerism 
and  National  Service  Initiatives  in  the 
State  of  Ohio. 

VI.  Presentation  and  Display  of  Ohio 
Bi-Centennial  Celebration  Quilt. 

Vn.  Public  Comment. 
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ACCOMODATIONS:  Anyone  who  needs  an 
interpreter  or  other  accommodation 
should  notify  the  Corporation's  contac::! 
person  by  5  p.m.  Thiu'sday.  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

^lichele  Tennery.  Senior  Associate, 
Public  Affafrs,  Corporation  for  National 
and  Community  Service,  8th  Floor, 
Room  8601, 1201  New  York  Avenue, 
NW.,  Washington,  DC  20525.  Phone 
(202)  606-5000  ext.  125.  Fax  (202)  565- 
2784.  TDD:  (202)  565-2799.  E-mail: 
mtennery@cns.gov. 

Dated:  May  8,  2003. 
Frank  R.  Trinity, 
General  Counsel. 

[FR  Doc.  03-11914  Filed  5-8-03;  2:12  pm] 
BILLING  CODE  6050-$$-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Committee  Meeting  of  the  Defense 
Department  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 
ACTION:  Notice. 

SUMMARY:  On  April  17,  2003,  68  FR 
18972,  the  Department  of  Defense 


published  a  notice  concerning  the 
Committee  Meeting  of  the  Defense 
Department  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS). 
This  notice  is  published  to  announce 
that  the  session  to  be  held  on  May  8, 
2003,  from  1:15  to  2:15,  will  be  closed 
to  the  public  due  to  the  sensitivity  of  the 
briefing  content.  All  other  information 
remains  unchanged. 

Dated:  May  5,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-11702  Filed  5-7-03;  12:37  pm] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

AGENCY:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  230.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 


Hawaiir  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Nmnber  194  remain  in  effect. 
Bulletin  Number  230  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  May  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Nmnber  229. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bidletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

Dated:  April  30,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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LOCALITY 


MAXIMUM- 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

THE  ONLY  CHANGES  IN  CIVILIAN  BULLETIN  230  ARE  UPDATES  TO  THE  RATES  FOR  HAWAII 
AND  A  CHANGE  TO  THE  M&IE  RATE  FOR  ST.  GEORGE,  ALASKA. 


ALASKA 

ANCHORAGE  [INCL  NAV  R 

05/01  - 

09/15 

09/16  - 

04/30 

BARROW 

BETHEL 

CLEAR  AB 

COLD  BAY 

COLDFOOT 

COPPER  CENTER 

CORDOVA 

CRAIG 

DEADHORSE 

DELTA  JUNCTION 

DENALI  NATIONAL  PARK 

06/0.1  - 

08/31 

09/01  - 

05/31 

DILLINGHAM 

DUTCH  HARBOR-UNALASKA 

EARECKSON  AIR  STATION 

EIELSON  AFB 

05/01  - 

09/15 

•   09/16  - 

04/30 

ELMENDORF  AFB 

05/01  - 

09/15 

09/16  - 

04/30 

FAIRBANKS 

05/01  - 

09/15 

09/16  - 

04/30 

FOOTLOOSE 

FT.  GREELY 

FT.  RICHARDSON 

05/01  - 

0^/15 

09/16  - 

04/30 

FT.  WAINWRIGHT 

05/01  - 

09/15  . 

09/16  - 

04/30 

GLENNALLEN 

05/01  - 

09/30 

10/01  - 

04/30 

HEALY 

06/01  - 

08/31 

09/01  - 

05/31 

HOMER 

05/15  - 

09/15 

09/16  - 

05/14 

JUNEAU, 
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170 

66 

236 

04/01/2003 

85 

66 

151 

04/01/2003 

159 

95 

254 

05/01/2002 

129 

66 

195 

05/01/2002 

80 

55 

135  ■ 

09/01/2001 

90 

73 

163 

05/01/2002 

135 

71 

206 

10/01/1999 

99 

63 

162 

05/01/2002 

90 

48 

138 

04/01/2003 

100 

53 

153 

04/01/2003 

95 

67 

162 

05/01/2002 

79 

60 

139 

04/01/2003 

115 

41 

156  . 

04/01/2003 

80 

38 

118 

04/01/2003 

95 

69 

164 

05/01/2002 

120 

86 

206 

04/01/2003 

80 

55 

135 

09/01/2001 

149 

83 

232 

04/01/2003 

75 

76 

151 

04/01/2003 

170 

66 

236 

04/01/2003 

85 

66 

151 

04/01/2003 

149 

83 

232 

04/01/2003 

75 

76 

151 

04/01/2003 

175 

18 

193 

06/01/2002 

79 

60 

139 

04/01/2003 

170 

66 

236 

04/01/2003 

85 

66 

151 

04/01/2003 

149 

83 

232 

04/01/2003 

75 

76 

151 

04/01/2003 

137 

61 

198 

09/01/2001 

89 

56 

145 

09/01/2001  f 

115 

41 

156 

04/01/2003 

80 

38 

118 

04/01/2003 

109 

72 

181 

04/01/2003 

76 

68 

144 

04/01/2003 

99 

75 

174 

04/01/2003 
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LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    4 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


KAKTOVIK 

KAVIK  CAMP 

KENAI-SOLDOTNA 

04/01  - 

10/31 

11./01  - 

03/31 

KENNICOTT 

KETCHIKAN 

05/01  - 

09/30 

10/01  - 

04/30 

KING'  SALMON 

05/01  - 

10/01 

10/02  - 

04/30 

KLAWOCK 

KODIAK 

KOTZEBUE 

05/01  - 

08/31 

09/01  - 

04/30 

KULIS  AGS 

05/01  - 

09/15 

09/16  - 

04/30 

MCCARTHY 

METLAKATLA 

05/30  - 

10/01 

10/02  - 

05/29 

MURPHY  DOME 

05/01  - 

09/15 

09/16  - 

04/30 

NOME 

NUIQSUT 

POINT  HOPE 

POINT  LAY 

PORT  ALSWORTH 

PRUDHOE  BAY 

SEWARD 

05/31  - 

09/30 

10/01  - 

05/30 

SITKA-MT.  EDGECUMBE 

05/16  - 

09/16 

09/17  - 

05/15 

SKAGWAY 

05/01  - 

09/30 

10/01  - 

04/30 

SPRUCE  CAPE 

ST.  GEORGE 

TALKEETNA 

TANANA 

TOGIAK 

TOK 

05/01  - 

09/30 

10/01  - 

04/30 

Civilian  Bulletin  No.  230 


165 
150 

110 
69 

179 

110 
89 

225 
125 
100 

90 

141 
125 

170 

85 

179 

98 
78 

149 
75 
115 
180 
130 
105 
135 
95 

189 
79 

110 
99 

110 
89 
90 
105 
100 
115 
100 

81 

60 


86 
69 

83 
75 
81 

82 
80 

91 
81 
53 
83 

91 
89 

66 
66 

81 

48 

47 

83 
76 
91 
53 
70 
67 
'88 
67 

67 
56 

81 
80 

82 
80 
83 
55 
89 
91 
39 

76 
74 


251 
219 

193 
144 
260 

192 
169 

316 
206 
153 
173 

232 
214 

236 
151 
260 

146 
125 

232 
151 
206 
233 
200 
172 
223 
162 

256 

135 

191 
179 

192 
169 
173 
160 
189 
206 
139 

157 
134 


05/01/2002 
05/01/2002 

04/01/2003 
04/01/2003 
04/01/2003 

04/01/2003 
04/01/2003 

05/01/2002 
05/01/2002 
04/01/2003 
04/01/2003 

04/01/2003 
04/01/2003 

04/01/2003 
04/01/2003 
04/01/2003 

05/01/2002 
05/01/2002 


04/01 
04/01 
04/01 
05/01 
03/01 
03/01 
05/01 
05/01 


/2003 
/2003 
/2003 
/2002 
/1999 
/1999 
/2002 
/2002 


04/01/2003 
04/01/2003 

04/01/2003 
04/01/2003 

04/01/2003 
04/01/2003 
04/01/2003 
05/01/2003 
07/01/2002 
04/01/2003 
07/01/2002 

04/01/2003 
04/01/2003 
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^ 

MAXIMUM 

MAXIMUM 

" 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)-   + 

(B) 

(C) 

UMIAT 

150 

98 

248 

04/01/2003 

UNALAKLEET 

79 

80 

159 

04/01/2003 

VALDEZ 

05/01  -  10/01 

139 

91 

230 

04/01/2003 

10/02  -  04/30 

79 

86 

165 

04/01/2003 

WAINWRIGHT 

120 

83 

203 

05/01/2002 

WASILLA 

99 

68 

167 

04/01/2003 

WRANGELL 

05/01  -  09/30 

110 

82 

192 

04/01/2003 

10/01  -  04/30 

89 

80 

169 

04/01/2003 

■   YAKUTAT 

110 

68 

178 

03/01/1999 

[OTHER] 

80 

55 

135 

09/01/2001 

AMERICAN  SAMOA 

- 

AMERICAN  SAMOA 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

76 

211 

09/01/2002 

HAWAI I 

CAMP  H  M  SMITH 

112 

82 

194 

05/01/2003 

EASTPAC  NAVAL  COMP  TELE  AREA 

112 

82 

194 

05/01/2003 

FT.  DERUSSEY 

112 

82 

194 

05/01/2003 

FT.  SHAFTER 

112 

82 

194 

05/01/2003 

HICKAM  AFB 

112 

82 

194 

05/01/2003 

HONOLULU  (INCL  NAV  &  MC  RES  ( 

:tr) 

112 

82 

194 

05/01/2003 

ISLE  OF  HAWAII:  HILO 

100 

72 

172 

05/01/2003 

ISLE  OF  HAWAII:  OTHER 

89 

54 

143 

05/01/2000 

ISLE  OF  KAUAI 

158 

88 

246 

05/01/2003 

ISLE  OF  KURE 

65 

41 

106 

05/01/1999 

ISLE  OF  MAUI 

159 

89 

248 

06/01/2002 

ISLE  OF  OAHU 

112 

82 

194 

05/01/2003 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

158 

88 

246 

05/01/2003 

KILAUEA  MILITARY  CAMP 

100 

72 

172 

05/01/2003 

LANAI 

395 

.  138 

533 

05/01/2003 

?   LUALUALEI  NAVAL  MAGAZINE 

112 

82 

194 

05/01/2003 

MCB  HAWAII 

112 

82 

194 

05/01/2003 

.   MOLOKAI 

101 

98 

199 

05/01/2003 

HAS  BARBERS  POINT 

112 

82 

194 

05/01/2003 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

112 

82 

194 

05/01/2003 

SCHOFIELD  BARRACKS 

112 

82 

194 

05/01/2003 

WHEELER  ARMY  AIRFIELD 

112 

82 

194 

05/01/2003 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL 

- 

JOHNSTON  ATOLL 

0 

14 

14 

05/01/2002 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

150 

47 

197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

149 

72 

221 

10/01/2002 

SAIPAN 

150 

88 

238 

10/01/2002 

'TINIAN 

85 

71 

156 

10/01/2002 

[OTHER] 

55 

72 

127 

04/01/2000 

PUERTO  RICO 
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of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees.  : 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER 

DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

BAYAMON 

- 

04/11  -  12723 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQU 

ILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA  S^C 

CTR, 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

HUMACAO 

82 

54 

136 

01/01/2000 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

MAYAGUEZ 

85 

59 

144 

01/01/2000 

PONCE 

96 

69 

165 

01/01/2000 

ROOSEVELT  RDS  &  NAV  STA 

82 

54 

136 

01/01/2000 

SABANA  SECA  [INCL  ALL  MILI 

PARY] 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

[OTHER] 

62 

57 

119 

01/01/2000 

VIRGIN  ISLANDS  (U.S. ) 

ST.  CROIX 

04/15  -  12/W 

93 

72 

165 

01/01/2000 

12/15  -  04/14 

129 

76 

205  ■ 

01/01/2000 

ST.  JOHN 

04/15  -  12/14 

219' 

84 

303 

01/01/2000 

12/15  -  04/14 

382 

100 

4  82 

01/01/2000 

ST.  THOMAS 

04/15  -  12/14 

163 

73  . 

236 

01/01/2000 

12/15  -  04/14 

288 

86 

•  374 

01/01/2000 

WAKE  ISLAND 

WAKE  ISLAND 

60 

32 

92 

09/01/1998" 
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[FR  Doc.  03-11703  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  5001 -08-C 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Na\j,  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on 
Technology  for  FORCEnet  will  meet  to 
define  the  concepts  and  science  and 
•technology  (S&T)  initiatives,  including 
those  in  the  space,  atmospheric,  surface 
and  subsurface  environments,  required 
to  achieve  the  visions  of  FORCEnet  and 
Sea  Power  21.  From  these  discussions 
the  panel  will  recommend  appropriate 
near  and  far  term  Naval  science  and 
technology  investments  to  enhance 
FORCEnet.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 
DATES:  The  meetings  will  be  held  on 
Monday,  May  19,  2003,  from  8  a.m.  to 
5  p.m.;  Tuesday,  May  20,  2003,  from  8 
a.m.  to  5  p.m.:  and  Wednesday,  May  21, 
2003,  from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Space  and  Naval  Warfare  Systems 
Center  San  Diego,  53560  Hull  Street. 
San  Diego,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ryan,  Program  Director,  Naval 
Research  Advisory  Committee,  800 
North  Quincy  Street,  Arlington,  VA 
22217-5660,(703)  696-6769. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  closed  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 


regarding  basic  and  advanced  research 
and  associated  science  and  technology 
opportunities  with  respect  to  concepts 
and  science  and  technology  (S&T) 
initiatives,  including  those  in  the  space, 
atmospheric,  surface  and  "subsurface 
environments,  required  to  achieve  the 
visions  of  FORCEnet  and  Sea  Power  21. 
These  discussions  will  contain 
classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  National 
Defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Under  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  thev  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(l). 
Due  to  an  unavoidable  delay  in 
administrative  processing,  the  normal 
1 5  days  notice  could  not  be  provided. 

Dated:  May  7,  2003. 

E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-11865  Filed  5-9-03;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  NOs;  84.038,  84.033,  and  84.007] 

Federal  Student  Aid 

action:  Notice  of  the  2003-2004  award 
year  deadline  dates  for  campus-based 
programs. 


SUMMARY:  The  Secretary  announces  the 
2003-2004  award  year  deadline  dates 
for  postsecondary  institutions  to  submit 
various  requests  and  documents  for  the 
campus-based  pfograms. 

SUPPLEMENTARY  INFORMATION:  There  are 
three  programs  that  are  collectively 
known  as  the  campus-based  programs: 
The  Federal  Perkins  Loan  Program 
encourages  institutions  to  make  low- 
interest,  long-term  loans  to  needy 
undergraduate  and  graduate  students  to 
help  pay  for  their  education. 

The  Federal  Work-Study  (FWS) 
Program  encourages  the  part-time 
employment  of  needy  undergraduate 
and  graduate  students  to  help  pay  for 
their  education  and  to  involve  the 
students  in  community  service 
activities. 

The  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Program  encourages  institutions  to 
provide  grants  to  exceptionally  needy 
undergraduate  students  to  help  pay  for 
their  cost  of  education. 

The  Federal  Perkins  Loan,  FWS,  and 
FSEOG  programs  are  authorized  by 
parts  E  and  C,  and  part  A,  subpart  3, 
respectively,  of  title  FV  of  the  Higher 
Education  Act  of  1965,  as  amended. 

Throughout  the  year,  the  Department 
will  continue  to  provide  additional 
information  for  the  individual  deadline 
dates  listed  in  its  "Dear  Partner'  letters 
and  the  2003-2004  Federal  Student  Aid 
Handbook  via  the  Information  for 
Financial  Aid  Professionals  (IFAP)  Web 
site  aX:  http://www.ifap.ed.gov. 

Deadline  Dates:  The  following  table 
provides  the  deadline  dates  for  the 
campus-based  programs  for  the  2003- 
2004  award  year.  Institutions  must  meet 
the  established  deadline  dates  to  ensure 
consideration  for  funding  or  a  waiver,  as 
appropriate. 


2003-2004  Award  Year  Deadline  Dates 


What  does  an  institution  submit? 


Where  does  the  Institution  submit  this? 


1.  A  request  for  a  waiver  of  the  min- 
imum FWS  Community  Service  Ex- 
penditure Requirement  for  the  2003- 
2004  award  year. 

2.  The  Campus-Based  Reallocation 
Form  designated  for  the  return  of 
2002-2003  funds  and  request  of  sup- 
plemental FWS  funds. 

3.  The  2002-2003  Fiscal  Operations 
Report  and  2004-2005  Application  to 
Participate  (FISAP). 


4  A  request  for  a  waiver  of  the  2004- 
2005  award  year  penalty  for  the 
undenjse  of  2002-2003  award  year 
funds. 


The  FWS  Community  Service  (CS)  waiver  request  and  justification  must  be 
mailed  to  the  FWS  CS  Administrator  at  the  following  email  address: 
CBFOB@ED.GO\/. 

The  Reallocation  Form  must  be  submitted  electronically  and  is  located  in  the 
"Setup"  section  of  the  FISAP  on  the  Internet  at:  tittp:// 
www.  cbfisap.  sfa.  ed.gov. 

The    FISAP    is    located    on    the    Intemet    at    the    following    site:    tittp:// 

www.  cbfisap.  sfa.  ed.gov. 
The  FISAP  form  must  be  submitted  electronically  via  the  Internet,  and  the 

combined  signature  page  must  be  mailed  to:  The  FISAP  Administrator, 

INDUS  Corporation.  1953  Gallows  Road,  Suite  300,  Vienna.  VA  22182. 
The  request  for  a  waiver  can  be  found  in  Part  II,  Section  C  of  the  FISAP  on 

the  Internet  at:  http://www.cbfisap.fsa.ed.gov. 
The  request  and  justification  must  be  submitted  electronically  via  the  Internet 


What  is  the  deadline 
for  Submission? 


June  20,  2003. 


August  22,  2003. 


October  1 ,  2003. 


February  13,  2004. 


2003-2004  AWARD  YEAR  DEADLINE  DATES— Continued 


What  does  an  institution  submit? 


5.  The  Institutional  Application  for  Ap- 
proval to  Participate  in  the  Federal 
Student  Financial  Aid  Programs. 

6.  The  Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program  for  the 
|2004-2005  award  year. 


Where  does  the  institution  submit  this? 


What  is  the  deadline 
for  Submission? 


An  institution  which  has  not  already  established  eligibility  must  submit  an  ap- 
plication to  Case  Management  and  Oversight  through  the  ED  Web  site: 
fittp://www.  eligcert.  ed.  gov. 

The  Institutional  Application  and  Agreement  for  Participation  in  the  Wor1<-Col- 
leges  Program  can  be  found  in  the  "Setup"  section  of  the  FISAP  via  the 
Intemet  at:  http://www.cbfisap.sfa.ed.gov.. 

The  application  and  agreement  must  be  signed  and  mailed  to:  Work-Col- 
leges Program  Campus-Based  Operations  U.S.  Dept.  of  Education,  830 
First.Street,  NE.,  Suite  061 J1,  Washington,  DC  20202-5453. 


February  13,  2004. 


March  9,  2004. 


Proof  of  Delivery  of  Request  and 
Supporting  Documents 

If  you  submit  documents  by  mail  or 
by  a  non-U.S.  Postal  Service  courier,  we 
accept  as  proof  one  of  the  following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

;(2)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(3)  A  legibly  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

If  the  request  and  documents  are  sent 
through  the  U.S.  Postal  Service,  we  do 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service.  An 
institution  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 
All  institutions  are  encouraged  to  use 
certified  or  at  least  first-class  mail. 

The  Department  accepts  commercial 
couriers  or  hand  deliveries  between  8 
a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  except  Federal 
holidays. 

Sources  for  Detailed  Information  on 
These  Requests 

A  more  detailed  discussion  of  each 
request  for  funds  or  waiver  is  provided 
in  a  specific  "Dear  Partner"  letter, 
which  is  posted  on  the  Department's 
Web  page  at  least  30  days  before  the 
established  deadline  date  for  the 
specific  request.  Information  on  these 
items  is  also  found  in  the  Federal 
Student  Aid  Handbook. 

Applicable  Regulations:  The 
following  regulations  apply  to  these 
programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 


Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

(4)  Federal  Work-Study  Program,  34 
CFR  part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity.Grant  Program,  34  CFR  pjirt 
676. 

(6)  Institutional  Eligibility  under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(7)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  wide  requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(9)  Drug  and  Alcohol  Abuse 
Prevention,  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Coppage,  Director  of  Campus- 
Based  Operations  at  (202)  377-3174  or 
via  Internet:  Richard.Coppage@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format,  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as- well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Intemet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Register.  Free  Intemet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  htlp://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1087aa  et 
seq.\  42  U.S.C.  2751  et  seq.:  and  20  U.S.C. 
1070b  et  seq. 

Dated:  May  6,  2003. 
Theresa  S.  Shaw, 

Ctiief  Operating  Officer,  Federal  Student  Aid. 
[FR  Doc.  03-11761  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Regulatory  Flexibility  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  procedures  and 


policies. 


SUMMARY:  This  notice  aimounces 
Department  of  Education  procediu-es 
and  policies  to  promote  compliance 
with  the  Regulatory  Flexibility  Act.  This 
notice  is  issued  in  accordance  with 
Executive  Order  13272  on  "Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking."  Executive  Order 
13272  provides  that  draft  rules  must  be 
thoroughly  reviewed  "to  assess  and  take 
appropriate  account  of  the  potential 
impact  on  small  businesses,  small 
governmental  jiu-isdictions,  and  small 
organizations." 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Office  of  the  General 
Counsel.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room 
6E227,  Washington,  DC  20202-2241. 
Telephone:  (202)  401-8300. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
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under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act,  as  amended 
(Act),  5  U.S.C.  601  et  seq.,  applies,  with 
certain  limited  exceptions,  to  any  rule 
for  which  an  agency  issues  a  notice  of 
proposed  rulemaking  pursuant  to  5 
U.S.C.  553(b)  or  any  other  law, 
including  any  rule  of  general 
applicability  governing  Federal  grants  to 
State  and  local  governments  for  which 
the  agency  provides  an  opportunity  for 
notice  and  public  comment. 

Except  in  those  cases  that  the 
Secretary  of  Education  can  certify  the 
rule  will  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Department  must  publish  an  initial 
regulatory  flexibility  analysis  (IRFA)  or 
a  summary  of  an  IRFA  in  the  Federal 
Register  with  the  proposed  rule.  A  final 
regulatory  flexibility  analysis  (FRFA)  or 
a  summary'  of  an  FRFA  must  be 
published  with  the  final  rule. 

The  IRFA  must  include  the  following: 

(1)  A  description  of  the  reasons  why 
action  by  the  Department  is  being 
considered; 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule; 

(3)  A  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record; 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule:  and 

(6)  A  description  of  any  significant 
alternatives  to  the  proposed  rule  which 
accomplish  the  stated  objectives  of 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
proposed  rule  on  small  entities. 

The  FRFA  must  include  the 
following:  "" 

(1)  A  succinct  statement  of  the  need 
for.  and  objectives  of,  the  rule; 

(2)  A  summary  of  the  significant 
issues  raised  by  the  public  comments  in 
response  to  the  IRFA,  a  summary  of  the 
assessment  of  the  Department  of  such 
issues,  and  a  statement  of  any  changes 
made  in  the  proposed  rule  as  a  result  of 
such  comments; 

(3)  A  description  of  and  an  estimate 
of  the  number  of  small  entities  to  which 


the  rule  will  apply  or  an  explanation  of 
why  no  such  estimate  is  available; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  tj'pe  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record;  and 

(5)  A  description  of  the  steps  the 
Department  has  taken  to  minimize  the 
significant  economic  impact  on  small 
entities  consistent  with  the  stated 
objectives  of  applicable  statutes, 
including  a  statement  of  the  factual, 
policy,  and  legal  reasons  for  selecting 
the  alternative  adopted  in  the  final  rule 
and  why  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  by  the  Department  which 
affect  the  impact  on  small  entities  was 
rejected. 

Notice  to  Public 

Semiannually,  under  section  602  of 
the  Act,  the  Department  publishes  an 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions,  which  contains  a 
list  of  all  rules  currently  under 
development  or  review.  The  purpose  of 
the  agenda  is  to  encourage  more 
effective  public  participation  in  the 
regulatory  process  by  providing  the 
public  with  early  information  about 
pending  regulatory  activities. 

For  each  rule  listed,  the  agenda 
provides  the  following  information: 

•  An  abstract,  which  includes  a 
description  of  the  problem  to  be 
addressed,  any  principal  alternatives 
being  considered,  and  potential  costs 
and  benefits  of  the  action. 

•  An  indication  of  whether  the 
planned  action  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Act. 

•  A  reference  to  where  the  reader  can 
find  any  current  regulations  in  the  Code 
of  Federal  Regulations. 

•  A  citation  of  legal  authority. 

•  The  name,  address,  and  telephone 
number  of  the  contact  person  at  the 
Department  from  whom  a  reader  can 
obtain  additional  information  regarding 
the  planned  regulatory  action. 

In  addition,  the  Department  publishes 
its  Regulatory  Plan  on  an  annual  basis. 
The  plan  contains  a  statement  of  the 
Department's  regulatory  and 
deregulatory  priorities  for  the  coming 
year.- 

In  order  to  provide  information  and 
support  enhanced  exchange,  the 
Department  has  instituted  1-800-USA- 
LEARN  (1-800-872-5327)  to  connect 
our  customers  to  a  center  for 
information  about  departmental 


programs  and  initiatives;  1-800-^FED- 
AID  (1-800-433-3243)  for  information 
on  student  aid;  and  an  on-line  library  of 
information  on  education  legislation, 
research,  statistics,  and  promising 
programs. 

Tne  Department  has  an  impressive 
record  of  successful  communication  and 
shared  policy  development  with 
affected  persons  and  groups,  including 
parents,  students,  educators, 
representatives  of  State  and  local 
governments,  neighborhood  groups, 
schools,  colleges,  special  education  and 
rehabilitation  service  providers, 
professional  associations,  advocacy 
organizations,  business,  and  labor. 

In  particular,  the  Department 
continues  to  seek  greater  and  more 
useful  customer  participation  in  its 
rulemaking  activities  through  the  use  of 
consensual  (negotiated)  rulemaking  and 
new  technology.  When  rulemaking  is 
determined  to  be  absolutely  necessary, 
customer  participation  is  essential  and 
sought  at  all  stages — in  advance  of 
formal  rulemaking,  during  rulemaking, 
and  after  rulemaking  is  completed — in 
anticipation  of  further  improvements 
through  statutory  or  regulatory  changes. 
The  Department  has  expanded  its 
outreach  efforts  through  the  use  of 
satellite  broadcasts,  electronic  bulletin 
boards,  and  teleconferencing.  For 
example,  the  Department  invites 
comments  on  all  proposed  regulations 
through  the  Internet. 

The  Department  is  streamlining 
information  collections,  reducing 
burden  on  information  providers 
involved  in  our  programs,  and  making 
information  maintained  by  the 
Department  easily  available  to  the 
public.  To  the  extent  permitted  by 
statute,  regulations  are  being  revised  to 
eliminate  barriers  that  inhibit 
coordination  across  programs  (such  as 
by  creating  common  definitions),  to 
reduce  the  frequency  of  reports,  and  to 
eliminate  unnecessary  data 
requirements. 

The  Department  has  also  piloted  the 
use  of  two  new  Internet-based  software 
applications,  e-Application  and  e- 
Reports,  that  enable  applicants, 
grantees,  and  grant  teams  to  process 
applications  and  file  performance 
reports  online,  and  we  have  received 
positive  feedback  from  participants  in 
the  pilot  programs.  Our  goal  over  time 
is  to  encourage  applicants  and  grantees 
to  make  electronic  commerce,  or  the 
process  of  conducting  business  over  the 
Internet,  their  preferred  method  of  doing 
business  with  the  Department. 

Periodic  Review  of  Rules 

Section  610  of  the  Act  requires  review 
of  existing  rules  within  10  years  of  the 
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effective  date  of  the  Act  and  review  of 
rules  adopted  after  the  effective  date 
within  10  years  of  the  adoption  of  the 
final  rule.  The  purpose  of  the  reviews  is 
to  determine  if  these  rules  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded,  consistent  vfixh 
the  stated  objectives  of  applicable 
statutes,  to  minimize  any  significant 
economic  impact  of  the  rules  upon  a 
substantial  number  of  small  entities. 
The  Department  considers  the  following 
factors  in  reviewing  the  rules: 

•  The  continued  need  for  the  rule. 
W  The  nature  of  complaints  or 

oonunents  received  concerning  the  rule 
from  the  public. 
j  •  The  complexity  of  the  rule. 

•  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and  to  the  extent 
feasible,  with  State  and  local 
governmental  ndes. 

•  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

In  accordance  with  section  610,  on 
August  5, 1981  (46  FR  39882),  the 
Department  published  a  notice  of  its 
plan  for  review  of  its  rules  that  might 
have  a  significant  economic  impact 
upon  a  substantial  niunber  of  small 
entities.  The  plan  for  review  established 
a  deadline  of  January  1,  1991,  for 
completing  the  review  of  all  rules 
^sting  on  January  1, 1981,  and  the 
Department  met  this  deadline. 

The  Department  has  reviewed  all 
rules  published  after  January  1,  1981, 
prior  to  publication  to  determine  if  the 
rule  would  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Periodic  enactment  of 
reauthorizing  legislation  for  Department 
programs  therefore  ensures  a  review  of 
existing  regulations  imder  section  610  at 
least  every  four  or  five  years. 

Review  of  All  Proposed  and  Final  Rules 

I  It  is  the  policy  of  the  Secretary  of 
Education  that  all  proposed  and  final 
rules  be  thoroughly  reviewed  to  assess 
their  impact  on  small  entities.  Tq  ensure 
this  review,  the  Department  has 
established  a  clearance  process  for  all 
regulatory  documents  managed  by  the 
Division  of  Regulatory  Services  (DRS)  in 
the  Office  of  the  General  Counsel. 
While  it  is  Department  policy  to 
regulate  only  when  absolutely  necessary 
and  in  the  least  burdensome  way 
possible,  it  is  necessary  for  the 
Department  to  issue  a  limited  niunber  of 
proposed  and  final  rules  each  year.  Each 
rule  is  carefully  screened  imder  the  Act 
to  determine  if  it  will  have  an  impact  on 


any  small  entities  and,  if  so,  what  this 
impact  will  be. 

hi  most  cases  the  analysis  supports  a 
determination  the  rule  can  be  certified 
by  the  Secretary  as  not  having  a 
significant  economic  impact  upon  a 
substantial  niunber  of  small  entities. 
The  certification  and  a  supporting 
explanation  are  then  included  with  both 
the  proposed  and  final  rules. 

For  a  proposed  rule  with  a 
certification  by  the  Secretary,  all  of  the 
comments  received  are  carefully 
screened  to  determine  if  any  of  them 
specifically  address  the  certification  or 
relate  to  the  consequences  of  the  rule  or 
the  alternatives  considered  by  the 
Department.  If  comments  are  received 
on  the  certification  or  the  supporting 
rationale  for  the  certification,  the 
Department  analyzes  the  impact  of  the 
rule  on  small  entities  in  light  of  the 
additional  information  provided  by  the 
commenters,  prepares  an  appropriate 
response  to  the  comments,  and  certifies 
the  final  rule  or  prepares  a  regulatory 
impact  analysis,  as  appropriate. 

A  significant  rule,  iollov*ring 
Department  clearance,  is  also  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  for  further  review  under 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  Similarly,  a  draft 
rule  that  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Act  will  be  sent  to  the 
Small  Business  Administration  Office  of 
Advocacy  (Advocacy),  and  Advocacy 
comments  will  be  given  appropriate 
consideration  by  the  Department,  as 
required  by  Executive  Order  13272.  As 
necessary,  OMB  may  consult  with 
Advocacy  on  the  impact  on  small 
entities  under  the  March  29,  2002, 
Memorandum  of  Understanding 
between  those  offices. 

For  those  rules  where  a  certification  is 
not  supported  by  the  analysis  of  the 
impact  on  small  entities,  the 
Department  prepares  an  IRFA  and 
FRFA,  as  appropriate,  in  accordance 
with  the  following  procedures. 

Procedures  for  Compliance  With  the 
Regulatory  Flexibility  Act  and 
Executive  Order  13272 

(1)  Determine  whether  the  rule  is 
subject  to  the  Act.  Generally,  the  Act 
applies  in  all  cases  in  which  the 
Department  is  required  to  publish  a 
notice  of  proposed  rulemaking  (NPRM). 

(2)  If  the  rule  is  subject  to  the  Act, 
prepare  an  IRFA  for  the  rule 
incorporating  the  necessary  information. 
Some  of  this  information  will  be 
available  from  the  initial  analysis  of  the 
proposed  rule  and  the  preamble  to  the 
NPRM,  other  information  vdll  require 
identifying  the  specific  actions  a  small 


entity  must  take  in  order  to  comply  with 
the  rule. 

(3)  Notify  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  and  provide  a 
copy  of  the  draft  NPRM  and  IRFA  a 
reasonable  time  prior  to  publication. 
This  notification  will  usually  occur  at 
the  time  the  draft  NPRM  is  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  Executive  Order 
12866. 

(4)  Publish  the  IRFA  or  a  summary  of 
the  IRFA  with  the  NPRM  in  the  Federal 
Register.  Unless  the  IRFA  is  extremely 
lengthy  or  complex,  it  is  preferable  to 
publish  the  entire  analysis  rather  than  a 
siunmary. 

(5)  In  preparing  the  final  rule, 
consider  and  respond  to  all  comments 
on  the  impact  of  the  rule  on  small 
entities,  including  comments  from  the 
SBA. 

If  a  determination  is  made  at  this  time 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  a  certification 
and  statement  of  factual  basis  of  support 
may  be  included  with  the  final  rule. 
Otherwise,  a  FRFA  incorporating  the 
requfred  information  must  be  prepared. 
Publish  the  FRFA  or  a  summary  in  the 
Federal  Register  with  the  final  rule. 
Unless  the  FRFA  is  extremely  lengthy  or 
complex,  it  is  preferable  to  publish  the 
entire  analysis  rather  than  a  summary. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nam/index.htm}. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  May  6,  2003. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  03-11762  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-385-000] 

Black  Martin  Pipeline  Company;  Notice 
of  Cash-Out  Report 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  hereby  tendered  for  filing  its 
annual  cash-out  report  for  the  calendar 
year  ended  December  31.  2002. 

Black  Marlin  states  that  copy  of  this 
filing  has  been  served  to  its  shippers. 
State  Commissions  and  other  interest 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11661  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-395-000} 

CMS  Trunlcline  Gas  Company,  LLC; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
CMS  Trunkline  Gas  Compsmy,  LLC 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheets  to  be  effective  June  1,  2003: 

Second  Revised  Sheet  No.  5. 
Second  Revised  Sheet  No.  6. 
Second  Revised  Sheet  No.  7. 
Second  Revised  Sheet  No.  8. 
Second  Revised  Sheet  No.  9. 

Trunkline  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.106  of  the 
Commission's  Regulations,  is  to  revise 
the  tariff  maps  to  reflect  changes  in  the 
pipeline  facilities  and  the  points  at 
which  service  is  provided.  Trunkline 
indicates  that  it  is  filing  these  general 
location  maps  as  Non-Internet  Public 
documents  pursuant  to  instructions  in 
Order  No.  630. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Cooimission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11665  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  671 7-01 -f> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-399-000] 

CMS  Trunkline  LNG  Company,  LLC; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
CMS  Trunkline  LNG  Company,  LLC 
(TLNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  First  Revised  Sheet  No.  4,  to  be 
effective  June  1,  2003. 

TLNG  states  that  the  purpose  of  this 
filing  is  to  file  the  tariff  map  as  a  Non- 
Intemet  Public  document  pursuant  to 
instructions  in  Order  No.  630. 

TLNG  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  vdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
jvww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at     -1^ 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the  ' 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas. 

Secretary. 

[FR  Doc.  03-11667  Filed  5-9-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 90-024] 

Colorado  interstate  Gas  Company; 
Notice  of  Negotiated  Rates 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  May  1 ,  2003: 

First  Revised  Sheet  No.  HE 
First  Revised  Sheet  No.  Ill 

CIG  states  that  the  tendered  tariff 
sheets  are  submitted  to  update  two 
previously  filed  negotiated  rate 
transactions  involving  Western  Gas 
Resources  and  Williams  Energy 
Marketing  &  Trading  Company  and  are 
proposed  to  become  effective  on  May  1, 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11669  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-397-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Cash-Out  Report 

May  5,  2003. 

Take  notice  that  on  April  28,  2003, 
Discovery  Gas  Transmission  LLC 
(Discovery)  hereby  tendered  for  filing  its 
aiuiual  cash-out  report  for  the  calendar 
year  ending  on  December  31,  2002. 

Discovery  states  that  a  copy  of  this 
filing  has  been  served  on  shippers.  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11666  Filed  5-9-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-392-000] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Tariff  Filing 

May  5.  2003. 

fake  notice  that  on  May  1,  2003, 
Dominion  Cove  Point  LNG,  LP 
(Dominion  Cove  Point)  tendered  for 
filing  to  be  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
June  1,  2003: 

First  Revised  Sheet  No.  8. 
First  Revised  Sheet  No.  21. 
First  Revised  Sheet  No.  22. 
First  Revised  Sheet  No.  25. 
First  Revised  Sheet  No.  26. 
First  Revised  Sheet  No.  27. 
First  Revised  Sheet  No.  30. 
First  Revised  Sheet  No.  31. 
First  Revised  Sheet  No.  32. 
First  Revised  Sheet  No.  34. 
First  Revised  Sheet  No.  35. 
First  Revised  Sheet  No.  52. 
First  Revised  Sheet  No.  55. 
First  Revised  Sheet  No.  57. 
Second  Revised  Sheet  No.  71. 
Second  Revised  Sheet  No.  226. 
Second  Revised  Sheet  No'.  228. 
Second  Revised  Sheet  No.  229. 
First  Revised  Sheet  No.  233. 
Original  Sheet  No.  234. 
Original  Sheet  No.  235. 
Original  Sheet  No.  236. 
Original  Sheet  No.  237. 
Sheet  No.  238. 

Dominion  Cove  Point  states  that  its 
filing  moves  into  effect  the  tariff  sheets 
approved  by  the  Commission  between 
Dominion  Cove  Point  and  the  Parties 
involved  in  the  Settlements  in  January 
2003. 

Dominion  Cove  Point  states  that 
copies  of  its  letter  of  transmittal  and 
enclosures  have  been  served  upon 
Dominion  Cove  Point's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-11663  Filed  5-&-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-220-014] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Negotiated  Rate 
Agreement 

May  5,  2003. 

Take  notice  that  on  April  30.  2003, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  for 
disclosure,  a  transportation  service 
agreement  pursuant  to  Great  Lakes'  Rate 
Schedule  LFT  entered  into  by  Great 
Lakes  and  Nexen  Marketing  U.S.A.  Inc. 
(Nexen)  (LFT  Service  Agreement).  Great 
Lakes  states  that  the  LFT  Service 
Agreement  being  filed  reflects  a 
negotiated  rate  arrangement  between 
Great  Lakes  and  Nexen  commencing 
May  1,  2003. 

Great  Lakes  states  that  the  LFT 
Service  Agreement  is  being  filed  to 
implement  a  negotiated  rate  contract  as 
required  by  both  Great  Lakes'  negotiated 
rate  tariff  provisions  and  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines,  issued  January  31, 1996,  in 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11671  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-407-004,  RPOO-619- 
005,  and  RP03-118-001] 

High  Island  Offshore  System;  Notice  of 
Compliance  Filing 

May  5,  2003. 

Take  notice  that  on  April  29,  2003, 
High  Island  Offshore  System  (HIOS), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  tariff  sheets  referenced  in  Appendix 
A  to  its  filing,  to  become  effective  May 
1,2003. 

HIOS  states  that  it  is  filing  the  tariff 
sheets  to  comply  with  the  Commission's 
April  14,  2003,  Order  in  the  above- 
referenced  dockets,  which  relates  to 
compliance  with  the  Commission's 
Order  No.  637. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  miist  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  l>e  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  20a-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11656  Filed  5-9-03;  8:45  am] 

BiLUNG  CODE  6717-<n-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 57-012] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

May  5.  2003. 

Take  notice  that  on  April  30,  2003, 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  May  1,  2003: 

Sixth  Revised  Sheet  No.  495 
Third  Revised  Sheet  No.  496 
Second  Revised  Sheet  No.  497 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  transaction  between  Kem  River  and 
Coral  Energy  Resources,  LP,  in 
accordance  with  the  Commission's 
Policy  Statement  on  alternatives  to 
Traditional  Cost  of  Service  Ratemaking 
for  Natural  Gas  Pipelines,  and  to 
reference  the  agreement  in  Kem  River's 
tariff. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rjoles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11655  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-1 31-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

May  5.  2003. 

fake  notice  that  on  April  28,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  747  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP03-131-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA>and  Parts  157  of  the 
Commission's  Rules  and  Regulations  for 
permission  and  approval  to  abandon  an 
inactive  injection/withdrawal  well  and 
the  associated  2,380  foot  8-inch  lateral 
and  6-inch  meter  facilities  located  at 
Natural's  North  Lansing  storage  field  in 
Harrison  County,  Texas,  all  as  more 
fully  set  forth  in  the  application.  This 
filing  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  and 
follow  the  instructions  of  toll-free  at 
(866)  2i08-3676,j9i:'  fqr  T^'  contact 
(202)502-8653.'*    "      -'"■'  '    "     "  ' 


Any  questions  or  correspondence 
concerning  this  application  should  be 
addressed  to:  Bruce  H.  Newsome,  Vice 
President,  Natural  Gas  Pipeline 
Company  of  America,  747  East  22nd 
Street,  Lombard  ,  Illinois  60148,  phone 
(630) 691-3526. 

Natural  states  that  the  injection/ 
withdrawal  well  has  been  plugged  and 
inactive  since  1997  when  a  leak  was 
detected  in  the  production  tubing. 
Natural  states  further  that  the  Texas 
Railroad  Commission  regulations 
required  the  well  to  be  plugged.  Natural 
asserts  that  the  lateral  that  is  connected 
to  the  well  has  been  inactive  since  the 
well  was  plugged,  as  has  the  associated 
meter,  and  also  asserts  that  the  location 
of  the  subject  lateral  at  the  storage  field 
is  not  conducive  for  future  connections 
to  other  possible  wells. 

Natural  avers  that  if  the  authorization 
sought  herein  is  approved,  the  injection/ 
withdrawal  well  and  the  lateral  would 
be  retired  in  place,  and  the  meter  would 
be  removed  from  the  ground  and 
returned  to  stock. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  cotirt  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  'The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing       ^   . 
comments  in  bppositiQn  to  the  projeiit' 
provide  copies  6f  their  protest  only  to 


the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commentors  will  be 
•placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commentors  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission  review  process,  a  final 
Commission  order  approving  or  denying 
a  certificate  will  be  issued. 

Comment  Date:  May  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-^'rll6S'4  Filed  5-9-03i'8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-7-003] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

May  5.  2003. 

Take  notice  that  on  April  30,  2003, 
.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixtli  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
fding.  to  be  effective  June  27,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  on  Technical 
Conference  and  Denying  Requests  for 
Rehearing  (Order)  issued  on  March  31, 
2003.  This  proceeding  involves  the 
credit  procedures  in  Natural's  Tariff.  No 
tariff  changes  other  than  those  required 
by  the  Order  are  reflected  in  this  filing. 

Natural  states  that  copies  of  the  filing 
"have  been  mailed  to  all  parties  set  out 
on  the  Commission's  official  service  list 
in  Docket  No.  RP03-7. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  widi  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-11668  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-393-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  5.  2003. 

take  notice  that  on  May  1,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  the  following 
tariff  sheets  to  be  effective  June  1,  2003: 

Seventeenth  Revised  Sheet  No.  54. 
Fourth  Revised  Sheet  No.  54A. 
Fifteenth  Revised  Sheet  No.  61. 
Fifteenth  Revised  Sheet  No.  62. 
Fifteenth  Revised  Sheet  No.  63. 
Fifteenth  Revised  Sheet  No.  64. 

Northern  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  section  53  of  Northern's  Tariff. 
Northern  indicates  that  this  filing 
establishes  the  fuel  and  imaccounted  for 
percentages  to  be  in  effect  Jime  1,  2003, 
based  on  actual  data  for  the  12  month 
period  that  ended  March  31,  2003. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11664  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-? 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-050] 

Northern  Natural  Gas  Company;  Notice 
of  Negotiated  Rates 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  31  Revised  Sheet  No.  66, 
and  27  Revised  Sheet  No.  66A, 
proposed  to  be  effective  on  May  1,  2003. 

Northern  states  that  the  above  sheets 
are  being  filed  to  implement  a  specific 
negotiated  rate  transaction  with  WPS 
Energ}'  Services,  Inc.(WPS)  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natiural  Gas  Pipelines  and  to  delete 
terminated  transactions.  In  addition. 
Northern  states  that  this  filing  deletes 
certain  transactions  that  have 
terminated. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  Ije  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
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free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11670  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-382-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  5.  2003. 

fake  notice  that  on  April  30,  2003, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheets  to  be  effective  Jvme  1,  2003: 

Fifth  Revised  Sheet  No.  3. 
Fourth  Revised  Sheet  No.  3A. 
Sixth  Revised  Sheet  No.  3B. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.106  of  the 
Commission's  Regulations,  is  to  revise 
the  tariff  maps  to  reflect  cheinges  in  the 
pipeline  facilities  and  the  points  at 
which  service  is  provided.  Panhandle 
indicates  that  it  is  filing  these  general 
location  maps  as  Non-Internet  Public 
documents  pursuant  to  instructions  in 
Order  No.  630. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nvunber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encom^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11659  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-41 4-002  and  RP01-15- 
003] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Filing 

May  5,  2003. 

fake  notice  that  on  April  30,  2003. 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  the  revised 
tariff  sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  August 
29,  2002. 

GTN  states  that  the  filing  is  being 
made  to  comply  with  the  Commission's 
Second  Order  on  Compliance  with 
Order  No.  637  issued  April  9,  2003,  in 
Docket  Nos.  RPOO-414  and  RPOl-15. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary'. 

[FR  Doc.  03-11657  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-386-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Tariff  Filing 

May  5,  2003. 

fake  notice  that  on  April  30.  2003, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Third  Revised  Sheet  No.  6,  to  be 
effective  June  1,  2003. 

Sea  Robin  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.106  of  the 
Commission's  Regulations,  is  to  revise 
the  tariff  map  to  reflect  changes  in  the 
pipeline  facilities  and  the  points  at 
which  service  is  provided.  Sea  Robin 
states  that  it  is  filing  this  general 
location  map  as  a  Non-Internet  Public 
document  pursuant  to  instructions  in 
Order  No.  630. 

Sea  Robin  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magaiie  R.  Saias, 

Secretary.  ■ 

[FR  Doc.  0,3-1 1662  Filed  .S-g-OS;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

f 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-339-001] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Tariff  Filing 

May  5.  2003. 

fake  notice  that  on  April  30,  2003 
Southern  Star  Central  Gas  Pipeline,  Inc. 
(Southern  Star)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  First  Revised  Sheet  No. 
214,  to  become  effective  May  15.  2003. 

Southern  Star  states  that  the  purpose 
of  this  filing  is  to  apply  right-of-first- 
refusal  provisions  to  maximum  rate 
service  agreements  and  to  remove  the 
five-year  term  matching  cap  from  the 
right-of-first-refusal  provisions  of  the 
Southern  Star  Central  Gas  Pipeline,  Inc. 
Tariff  consistent  with  the  Commission's 
Order  on  Remand  in  Docket  No.  RM98- 
10-011.  The  instant  filing  is  an 
amendment  to  the  initial  filing  made  on 
April  11,  2003,  and  is  identical  except 
that  Southern  Star's  name  designation  is 
now  "Inc."  instead  of  "LLC." 

Southern  Star  states  that  copies  the 
transmittal  letter  and  appendices  are 
being  mailed  to  Southern  Star's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  12,  2003. 

Magaiie  R.  Salas. 

Secretary. 

[FR  Doc.  03-11658  Filed  5-&-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-383-000] 

Southwest  Gas  Storage  Company; 
Notice  of  Tariff  Filing 

May  5,  2003. 

Take  notice  that  on  April  30,  2003, 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  First  Revised  Sheet  No. 
4;  First  Revised  Sheet  No.  4A;  and  First 
Revised  Sheet  No.  4B  to  be  effective 
June  1,  2003. 

Southwest  states  that  the  purpose  of 
this  filing  is  to  file  the  tariff  maps  as 
Non-Internet  Public  documents 
pursuant  to  instructions  in  Order  No. 
630. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 

Magaiie  R.  Salas, 

Secretory. 

|FR  Doc.  03-11660  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  6717-01-4* 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Headgate  Rock  to  BIythe  Transmission 
Line,  Bernardino  County,  CA 

agency:  Western  Area  Power 
Administration,  DOE.  / 

ACTION:  Notice  of  floodplain 
involvement. 

summary:  The  Western  Area  Power 
Administration  (Western),  a  power 
marketing  agency  of  the  U.S. 
Department  of  Energy  (DOE),  proposes 
to  replace  existing  wood-pole  H-frame 
structures  with  steel-pole  H-frame 
structures  along  52  miles  of 
transmission  line  between  Headgate 
Rock  Substation  in  Parker,  Arizona,  and 
Bylthe  Substation  in  BIythe,  California. 
Western  proposes  to  replace  23  wood 
structures  with  light  duty  steel 
structures  within  the  100-year 
floodplain  of  the  Colorado  River,  below 
Parker  Dam,  in  San  Bernardino  County, 
California.  Western  will  prepare  a 
floodplain  assessment  per  the  DOE 
floodplain/wetland  review 
requirements. 

DATES:  Comments  on  the  proposed 
floodplain  action  are  due  to  the  address 
below  no  later  than  May  27,  2003. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  John  Holt, 
Envirorunent  Manager,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
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6457,  fax  (602)  352-2414,  e-mail 
holt@wapa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  R.  Perkins,  Envfronmental 
Specialist,  Desert  Southwest  Customer 
Service  Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  telephone 
(602)  352-2536,  e-mail 
Gperkins@wapa  .gov. 

SUPPLEMENTARY  INFORMATION:  Western 
proposes  to  replace  existing  wood-pole 
H-frame  structures  with  steel-pole  H- 
frame  structures  along  52  miles  of 
transmission  line  between  Headgate 
Rock  Substation  in  Parker  and  Bylthe 
Substation  in  BIythe.  The  transmission 
line  crosses  the  Colorado  River  near  the 
town  of  Parker  and  Colorado  River 
Indian  Tribe  administered  lands  in  San 
Bernardino  County,  California.  The 
transmission  line  crosses  through 
riparian  vegetation  consisting  of 
tamarisk  but  no  wetland  vegetation 
would  be  impacted.  Western  proposes 
to  replace  the  existing  wood-pole 
structures  with  light-duty  steel 
structures  because  the  existing  poles 
have  developed  cracks  and  rot,  and  are 
in  danger  of  failing.  The  project  would 
involve  replacing  23  structures  and 
clearing  about  1  acre  of  riparian 
vegetation  for  an  access  road  within  the 
boundaries  of  the  100-year  floodplain  of 
the  Colorado  River.  The  proposal  to 
replace  23  structures  covers  a  distance 
of  3  miles.  The  floodplain  area  has  been 
subdivided  and  paved  streets  have  been 
added.  The  area  currently  provides 
housing  and  several  homes  are  built  in 
the  area. 

In  accordance  with  the  DOE's 
Floodplain/Wetland  Review 
Requirements  (10  CFR  part  1022), 
Western  will  prepare  a  floodplain 
assessment  and  will  perform  the 
proposed  actions  in  a  maimer  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain.  The 
floodplain  assessment  will  examine  the 
proposed  pole  replacement  activities. 
The  floodplain  action  is  located  in  San 
Bernardino,  County,  California,  in  T.l 
N..  R.  25  E.,  Sections  23,  24.  26,  and  27. 
Maps  and  further  information  are 
available  from  the  Western  contact 
above. 

Dated:  May  1.  2003. 
Michael  S.  Hacskaylo, 
Administmtor. 

[FR  Doc.  03-11722  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0073,  FRL-7496-«l 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Distribution  of 
Offsite  Consequence  Analysis 
Information  Under  Section  11 2(r)(7KH) 
of  the  Clean  Air  Act  (CAA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  docvunent  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Distribution  of  Offsite  Consequence 
Analysis  Information  under  section 
112(r)(7)(H)  of  the  Clean  Afr  Act  (CAA), 
EPA  ICR  Number  1981.02,  OMB  Control 
Niunber  2050-0172,  expiration  date  of 
the  active  ICR  is  October  31.  2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  11,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob,  Chemical  Emergency 
Preparedness  and  Prevention  OffiEe, 
Mail  Code  5104A,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460: 
telephone  number:  (202)  564-8019;  fax 
number:  (202)  564-8233;  email  address: 
Jacob .  sicy@epa  .gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ED  number  OAR-2003- 
0073,  which  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West. 
Room  B 102,  1301  Constitution  Ave., 
NW..  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  nmnber  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  nimiber  for  the  Air  Docket 
is  (202)  566-1742.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 


the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  Comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  email  to  a-and-r- 
Docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Air  Docket,  Mail 
Code  6102T,  1200  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copjTighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
resfricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State  and 
local  agencies  and  members  of  the 
public. 

Title:  Distribution  of  Offsite 
Consequence  Analysis  Information 
Under  Section  112(r)(7)(H)  of  the  Clean 
Air  Act  (CAA),  OMB  Control  Number 
2050-0172,  EPA  ICR  Number  1981.02 
expiring  10/31/2003. 

Abstract:  This  ICR  is  the  renewal  of 
the  ICR  developed  for  the  final  rule, 
Accidental  Release  Prevention 
Requirements;  Risk  Management 
Programs  Under  the  Clean  Air  Act 
Section  112(r)(7);  Distribution  of  Off- 
Site  Consequence  Analysis  Information. 
CAA  section  112(r)(7)  required  EPA  to 
promulgate  reasonable  regulations  and 
appropriate  guidance  to  provide  for  the 
prevention  and  detection  of  accidental 
releases  and  for  responses  to  such 
releases.  The  regulations  include 
requirements  for  submittal  of  a  risk 
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management  plan  (RMP)  to  EPA.  The 
RMP  includes  information  on  offsite 
consequence  analyses  (OCA)  as  well  as 
other  elements  of  the  risk  management 
program. 

On  August  5,  1999,  the  President 
signed  the  Chemical  Safety  Information, 
Site  Security,  and  Fuels  Regulatory 
Relief  Act  (CSISSFRRA).  The  Act 
required  the  President  to  promulgate 
regulations  on  the  distribution  of  OCA 
information  (CAA  section 
112(r)(7)(H){ii)).  The  President  delegated 
to  EPA  and  the  Department  of  Justice 
(DOJ)  the  responsibility  to  promulgate 
regulations  to  govern  the  dissemination 
of  OCA  information  to  the  public.  The 
final  rule  was  published  on  August  4, 
2000  (65  FR  48108).  The  regulations 
imposed  minimal  requirements  on  the 
public.  State  and  local  agencies  that 
request  OCA  data  from  EPA.  The  State 
and  local  agencies  who  decide  to  obtain 
OCA  information  must  send  a  written 
request  on  their  official  letterhead  to 
EPA  certifying  that  they  are  covered 
persons  imder  Public  Law  106—40,  and 
that  they  will  use  the  information  for 
official  use  only.  EPA  will  then  provide 
paper  copies  of  OCA  data  to  those 
agencies  as  requested.  The  rule 
authorizes  and  encourages  State  and 
local  agencies  to  set  up  reading  rooms. 
The  local  reading  rooms  would  provide 
read-only  access  to  OCA  information  for 
all  the  sources  in  the  LEPC's  jurisdiction 
and  for  any  source  where  the  vulnerable 
zone  extends  into  the  LEPC's 
jurisdiction. 

Members  of  the  public  requesting  to 
view  OCA  information  at  Federal 
reading  rooms  would  be  required  to  sign 
in  and  self  certify.  If  asking  for  OCA 
information  from  Federal  reading  rooms 
for  the  facilities  in  the  area  where  they 
live  or  work,  they  would  be  required  to 
provide  proof  that  they  live  or  work  in 
that  area.  Members  of  the  public  are 
required  to  give  their  names,  telephone 
niunber,  and  the  names  of  the  facilities 
for  which  OCA  information  is  being 
requested,  when  they  contact  the  central 
office  to  schedule  an  appointment  to 
view  OCA  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  Evaluate  the  accm-acy  of  the 
agency's  estimate  of  the  biu^den  of  the 
propQsed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  For  this  ICR 
period,  EPA  estimates  a  total  of  3,270 
hoiu-s  (annually)  for  local  agencies 
requesting  OCA  data  from  EPA  and 
providing  read-only  access  to  the 
public.  For  the  State  agencies,  the  total 
annual  burden  for  requesting  OCA  data 
from  EPA  and  providing  read-only 
access  to  the  public,  is  3,816  hours.  For 
the  public  to  display  photo 
identification,  sign  a  sign-in  sheet, 
certify  that  the  individual  has  not 
received  access  to  OCA  information  for 
more  than  10  stationary  sources  for  that 
calendar  month,  and  to  request 
information  from  the  vulnerable  zone 
indicator  system  (VZIS),  EPA  estimates 
a  total  of  8,754  hoxirs  annually.  The  total 
burden  for  the  members  of  the  public. 
State  and  local  agencies  is  15,840  hours 
and  $413,380  annually  (47,520  hours  for 
three  years  and  $1,240,140). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  vdth  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  6,  2003. 
Deborah  Y.  Dietrich, 

Director,  Chemical  Emergency  Preparedness 

and  Prevention  Office. 

[FR  Doc.  03-11754  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  65aO-60-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[RCRA-2003-001 1 ;  FRL-7496-6] 

Development  and  Implementation  of  a 
Mercury  Lamp  Recycling  Outreach 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Request  for  Applications 

(RFA) — Cooperative  Agreements. 

summary:  In  FY  2002  Congress 
appropriated  funds  to  the 
Environmental  Protection  Agency  (EPA) 
for  the  development  and 
implementation  of  a  lamp  (light  bulb) 
recycling  outreach  program  to  increase 
awareness  of  proper  disposal  methods 
among  commercial  and  industrial  users 
of  merciuy-containing  lamps,  in 
compliance  with  the  Universal  Waste 
Rule. 

Mercury  is  a  naturally  occurring 
element  commonly  used  by  lamp 
manufacturers  to  increase  the  energy 
efficiency  of  the  lamps  they  produce. 
Examples  of  these  mercury-containing 
lamps  include  familiar  varieties  such  as 
the  fluorescent  lamps  commonly  found 
in  office  buildings,  high  intensity 
discharge  (HID)  lamps,  and  mercury 
vapor  lamps.  While  merciuy  is  an 
essential  component  allowing  lamps  to 
operate  more  efficiently,  it  is  also 
hazardous  to  hiunans  and  the 
environment,  thus  EPA  categorizes 
spent  mercury-containing  lamps  as 
hazardous  waste  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

On  July  6.  1999,  (see  64  FR  36466) 
mercxuy-containing  lamps  were  added 
to  EPA's  Universal  Waste  program.  This 
program,  created  in  1995,  [see  60  FR 
25492,  May  11, 1995)  eases  the 
regulatory  burden  on  facilities  that 
manage  certain  widely  generated 
hazardous  wastes,  knov\ai  as  imiversal 
waste.  The  program  was  designed  to 
promote  the  collection  and  recycling  of 
these  wastes.  It  is  important  that 
mercmy-containing  wastes  are  properly 
managed  since  incorrect  disposal  of 
these  wastes  can  seriously  threaten  the 
health  of  citizens,  the  environment,  and 
wildlife.  Repeated  exposure  to  large 
amounts  of  mercury  can  cause  kidney, 
and  nerve  damage  in  adults  and 
children,  and  neiu-ological  damage  in 
developing  fetuses.  Unfortimately,  many 
members  of  the  industrial  smd 
commercial  commimity  do  not  realize 
that  the  lamps  in  their  buildings  pose 
such  a  threat,  and  they  are  unaware  of 
acceptable  methods  for  disposing  of 
their  lamps.  As  a-residt,  illegal  dumping 
of  this  hazardous  waste  is  common.  To 
address  this  issue,  EPA's  Lamp 
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Recycling  Outreach  Program  was  given 
funds  to  award  to  organizations  creating 
and  implementing  outreach  programs 
that  educate  the  commercial  community 
about  the  natxire  of  mercury-containing 
lamps  and  their  proper  disposal. 

At  the  end  of  FY  2002,  EPA  awarded 
approximately  half  of  the  available 
funds  in  cooperative  agreements  for  the 
development  of  outreach  materials  and 
developing  an  outreach  plan.  Today  we 
are  requesting  applications  for  funding 
of  the  second  phase  of  the  program,  the 
implementation  of  outreach,  utilizing 
the  tools  and  materials  developed  under 
the  first  phase. 

Specific  materials  which  are  to  be 
developed  in  the  first  phase,  and  which 
will  be  available  for  use  during  the 
second  phase  are  as  follows: 

1.  Printed  collateral  materials  for  use 
by  government  and  business 
organizations  about  lamp  recycling. 

2.  A  searchable  database  of  relevant 
state  agency  contacts  involved  with 
lamp  recycling. 

3.  A  "Frequently  Asked  Questions" 
sheet  on  mercury  lamp  management. 

4.  A  CD-ROM  with  Power  Point 
training  presentations  patterned  after 

.  the  training  module  produced  for,  with 
trainer  notes  regarding  lamp  recycling. 
With  a  booklet  version  of  training 
module. 

5.  Electronic  version  of  the  DOE 
Rebuild  America  training  that  is 
interactive  with  state  links. 

6.  A  Business  Lamp  Recycling 
Program  Implementation  Guide  that 
includes  educational  materials, 
handouts,  and  textual  components  for 
setting  up  a  mercury  lamp  recycling 
program. 

7.  Presentation  for  a  Business  Lamp 
Recycling  Program  Implementation 
Workshop. 

a.  Mailers  and  stickers  (or  POS 
materials)  for  use  by  local  franchise 
agencies,  SW  companies,  contractors 
and  utilities. 

9.  Public  service  announcements 
targeted  at  local  areas  and  advertising 
copy  for  target  media. 

10.  An  advertisement  to  promote 
recycling  and  increase  awareness  of  the 
lamprecycle.org  weh  site. 

11.  A  "Business  Lamp  Recycling 
Implementation  Program"  Web  Page. 
DATES:  Please  submit  applications  on  or 
before  July  11,  2003. 

ADDRESSES:  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (mailing 
addresses);  Crystal  Station  (7th  Floor); 
2800  Crystal  Drive.  Arlington,  VA  22202 
(building  address). 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Tschursin  with  EPA's  Office  of 


Solid  Waste  and  Emergency  Response, 
Office  of  Solid  Waste:  (703)  308-8805  or 
tschursin.anna@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Proposal  Submission  and  Selection 
Schedule 

[See:  www.epa.gov/ogd/grants/ 
how_to_apply.htm.)  EPA  has 
established  an  official  public  docket  for 
this  action  imder  Docket  ID  No.  RCRA- 
2003-001 1.  The  official  public  docket  is 
the  collection  of  materials  that  is 
available  for  public  viewing  at  the 
OSWER  Docket  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West,  Room 
B102, 1301  Constitution  Ave,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
OSWER  Docket  is  (202)  566-0270. 
Copies  cost  $0.15  per  page. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center.  Once  in  the  system,  select 
"search"  then  key  in  the  appropriate 
docket  ID  number. 

EPA  will  accept  proposals  post- 
marked or  sent  to  EPA  via  registered  or 
tracked  mail  by  July  11,  2003.  Copies  of 
the  Standard  Form  424  (SF  424) 
Application  for  Federal  Assistance  may 
be  obtained  by  following  the  links  to  SF 
forms  on  the  following  Web  site: 
www.gsa  .gov/ forms. 

Applicants  should  send  one  (1) 
original  (clearly  labeled  as  such)  and 
three  (3)  copies  of  their  proposal  to  the 
individual  emd  address  shown  below: 
Anna  Tschursin,  U.S.  Environmental 

Protection  Agency,  1200  Pennsylvania 

Avenue,  NW.  (5303W),  Washington, 

DC  20460. 

Applicants  must  clearly  mark 
information  they  consider  confidential, 
and  that  EPA  will  make  final 
confidentiality  decisions  in  accordance 
with  Agency  regulations  at  40  CFR  part 
2,  subpart  B.  EPA  will  offer  pre- 
application  assistance  by  receiving  and 
responding  to  questions  via  e-mail.- EPA 
will  work  with  the  successful  applicant 


to  comply  with  the  Intergovernmental 
review  requirements  of  Executive  Order 
12372  and  40  CFR  part  29. 

Authority 

Solid  Waste  Disposal  Act,  section 
8001  (a)  authorizes  EPA  to  render 
financial  and  other  assistance  to 
appropriate  public  (whether  Federal, 
State,  interstate,  or  local)  authorities, 
agencies,  and  institutions,  private 
agencies  and  institutions,  and 
individuals  in  the  conduct  of,  and 
promote  the  coordination  of,  research, 
investigations,  experiments,  training, 
demonstrations,  surveys,  public 
education  programs,  and  studies.  The 
overall  objective  of  the  Lamp  Recycling 
Outreach  Program  is  to  increase  public 
awareness  and  access  to  resource 
information  by  the  development  of 
educational  material  and  a  mechanism 
for  disseminating  this  information 
through  a  highly  visible  outreach 
campaign.  The  objective  of  this 
cooperative  agreement  directly  relates  to 
the  coordination  of  public  education 
programs  and  training  aspect  of  this 
statutory  authority. 

Award  Infonnation 

Anticipated  Type  of  Award(s): 
Cooperative  Agreement. 

Anticipated  Total  Available  Funding 
Amount:  $725,417. 

Project  Period:  September  2003-Sept 
2008. 

Eligibility  for  Funding 

The  term  "non-profit"  is  defined  in 
OMB  Circular  A-122  and  "educational 
institution"  refers  to  colleges  and 
vmiversities  subject  to  OMB  Circular  A- 
21.  Groups  of  two  or  more  eligible 
applicants  may  choose  to  form  a 
coalition  and  submit  a  single 
application  for  this  cooperative 
agreement.  However,  one  applicant  will 
be  accoimtable  to  EPA  for  proper 
expendit\ire  of  funds  and  any  financial 
transactions  between  coalition  members 
must  comply  with  40  CFR  part  30. 

Per  §  501(c)(4)  of  the  Internal  Revenue 
Code,  non-profit  organizations  that 
engage  in  lobbying  activities — as 
defined  in  section  3  of  the  Lobbying 
Disclosm-e  Act  of  1995 — are  not  eligible 
to  apply  or  be  part  of  a  coalition. 

Matching  or  Cost  Sharing  Requirements 

There  are  no  cost  sharing 
requirements. 

Applicable  Regulations 

The  recipient  will  be  subject  to  EPA 
regulations  applicable  to  non-profit 
organizations  and  institutions  of  higher 
education,  40  CFR  part  30  and  OMB 
Cost  Principles,  A-122  or  A-21. 
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respectively.  The  dispute  resolution 
process  will  be  followed  in  accordance 
with  40  CFR  30.63.  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  is  applicable. 

Evaluation  of  Proposals 

EPA  will  conduct  the  competition 
consistent  with  EPA  Order  5700.5. 
Policy  on  Competition  for  Assistance 
Agreements  (9/12/02).  EPA  will 
assemble  a  review  panel  consisting  of 
members  familiar  with  issues  related  to 
public  outreach,  merciuy-containing 
lamps,  and  the  Universal  Waste  Rule. 
The  review  panel  will  use  a  point 
system  to  rank  applications  and  make 
recommendations  to  the  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste,  Office  of  Solid 
Waste  and  Emergency  Response.  The 
Director  will  make  the  final  selection. 

Successful  and  unsuccessful 
applicants  will  be  notified  of  their 
award  status  in  writing.  EPA  anticipates 
awarding  the  cooperative  agreement 
within  45  days  of  the  application 
deadline. 

EPA  reserves  the  right  to  reject  all 
applications  and  make  no  awards. 

Proposal  Contents 

Proposals  must  be  clear  and  decisive, 
strictly  follow  the  criteria,  and  provide 
sufficient  deteiil  for  the  panel  to 
compare  the  merits  of  each  and  decide 
which  proposal  best  supports  the  intent 
of  the  project.  Vague  descriptions  and 
unnecessary  redimdancy  may  reduce 
the  chance  of  a  favorable  rating. 
Proposals  providing  the  best  evidence  of 
a  quality  project  and  appropriate  use  of 
funds  will  have  the  best  chance  of  being 
recommended  by  the  panel.  Each 
proposal  must  include  the  following 
sections,  all  of  which  are  described  in 
detail  further  below: 

Cover  Page  (1  page). 

Overview  (V2  page). 

Budget  (1  page). 

Responses  to  Threshold  Criteria  (up  to 
4  pages): 

Experience  with  public  outreach  on 
waste  related  issues;  Experience  with 
management  of  Federal  cooperative 
agreements  (or  ability  to  seciue  such 
experience). 

Responses  to  Evaluation  Criteria  (up 
to  10  pages): 

Project  Description; 

Sustainable,  Comprehensive 
Integrated  Outreach  Program; 

Qualifications  and  Experience; 

Project  Partners/Institutionalization; 

Use  of  Existing  Materials; 

Measurability  of  Project  Results; 

Transferability. 

To  ensiuB  fair  and  equitable 
evaluation  of  the  proposals,  please  do 


not  exceed  the  single-sided  page 
limitations  referenced  above.  There  is 
no  guarantee  that  pages  submitted 
beyond  the  limitations  will  be  reviewed 
by  the  evaluation  panel  and  doing  so 
could  reduce  your  chances  of  a 
favorable  rating.  In  addition,  all 
materials  included  in  the  proposal 
(including  attachments)  must  be  printed 
on  letter-sized  paper  with  font  sizes  no 
smaller  than  12  points.  Furthermore,  all 
materials  must  be  printed  double-sided 
on  paper  with  a  minimum  recycled 
content  of  at  least  35%. 

Cover  Page:  This  page  is  intended  to 
introduce  the  applicant  and  identify  a 
primary  point  of  contact  for 
communication  with  EPA.  The  cover 
page  should  be  on  a  single  page  and 
include  the  following  data  elements  in 
the  format  of  youi  choice: 

•  Applicant  identification — the  name 
of  the  main  implementor  of  the  project. 

•  Contact — the  name  of  the  person 
who  is  responsible  for  the  proposal. 

•  Mailing  address/Telephone  and  Fax 
nimibers/e-mail  address  of  the  point  of 
contact  for  the  proposal. 

•  Submittal  Date. 

Overview 

Briefly  summarize  the  overall  goal  of 
the  project  and  how  the  achievement  of 
that  goal  can  be  measured  after 
completion  of  the  project. 

Budget 

Provide  a  proposed  budget  for  the 
project.  A  clear  and  concise  budget  is  a 
critical  element  of  the  package.  The 
following  budget  categories  may  be 
useful  when  presenting  your  budget  in 
the  proposal:  personnel,  travel, 
equipment,  supplies,  contractual,  other. 
EPA  defines  equipment  as  items  which 
cost  $5,000  or  more.  Items  less  than 
$5,000  are  considered  supplies. 
Allowable  expenses  include  direct  costs 
related  to  organizing  and  implementing 
the  project  and  indirect  costs  authorized 
imder  the  applicable  OMB  Circular. 

Threshold  Criteria 

In  order  to  be  considered  for  award  of 
this  cooperative  agreement,  the 
applicant  must  meet  the  threshold 
criteria  described  below: 

1.  Eligibility:  Applicants  must 
demonstrate  Uiat  it  is  an  eligible  non- 
profit organization  or  an  eligible 
educational  institution. 

2.  Experience  with  management  of 
Federal  cooperative  agreements  (or 
ability  to  secure  such  experience). 

Evaluation  Criteria 

An  applicant's  response  to  each  of  the 
following  criteria  will  be  the  primary 
basis  on  which  EPA  selects  or  rejects 


your  proposal  for  the  project.  The 
evaluation  panel  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
each  criterion.  A  point  system  will  be 
used  to  evaluate  the  proposals.  Next  to 
the  title  of  each  evaluation  criterion 
below  is  the  maximiun  number  of  points 
that  can  be  awarded  for  that  criterion 
(with  a  total  possible  score  of  100).  If  a 
particular  criterion  is  not  relevant  to 
your  proposal,  please  acknowledge  and 
explain  why  it  does  not  apply. 

1.  Project  Description  (15  Points) 

Provides  a  complete  and  clear 
statement  of  project  goals,  activities, 
budget,  and  detailed  work  plan.  Budgets 
should  include:  how  funds  will  be  used, 
estimated  cost  of  each  task,  equipment 
supplies,  travel,  etc. 

Work  plans  should  include:  the 
projected  time-frame  for  the  outreach 
program  from  initiation  through 
completion,  as  well  as  a  time  line  of 
significant  milestones  and  work 
products  to  be  developed. 

2.  Sustainable,  Comprehensive 
Integrated  Outreach  Program  (30  Points) 

Demonstrates  how  program  will 
promote  lamp  recycling  by  commercial 
and  industrial  users  of  merciuy- 
containing  lamps,  in  compliance  with 
Federal  and  State  Universal  Waste  Rule 
provisions.  Justifies  the  work  products 
to  be  developed.  Describes  how  each 
product  or  activity  meets  the  program 
goals.  Describes  how  your  program  will 
deliver  long-term  national  benefit, 
including  how  you  anticipate  assisting 
the  attainment  of  a  national  lamp 
recycling  goal  of  40%  by  2005  and  80% 
by  2009. 

3.  Qualifications  and  Experience  (20 
Points) 

Explains  qualifications  you  have 
which  can  be  applied  to  developing  this 
outreach  program.  Details  your  interest 
in  recycling.  Demonstrates  the 
availability  of  properly  trained  staff, 
facilities,  or  infrastructure  to  conduct 
the  program.  Demonstrates  an 
understanding  of  the  key  audiences  that 
need  to  be  reached.  Demonstrates  an 
ability  to  develop  accm-ate  and 
compelling  information  for  a  wide 
audience.  Demonstrates  a  history  of 
successfully  working  with  the  private 
sector.  State,  and  local  government  and 
recycling  groups  (business  and 
environmental  groups).  Justifies  that 
you  have  the  capability  to  develop  an 
outreach  program  that  can  continue  to 
encourage  long-term  improved  recycling 
rates  even  after  your  direct  involvement 
is  complete. 
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4.  Project  Partners/Institutionalization 
(10  Points) 

Demonstrates  an  awareness  of  existing 
programs.  Describes  efforts  to  leverage 
resources  from  other  project  partners, 
including  other  cooperative  agreement 
awardees  (from  phase  one  and  phase 
two  of  the  program),  surrounding 
communities,  non-profits,  businesses, 
State  and  Federal  agencies.  Describes 
the  possible  role  of  EPA  within  the 
program.  Describes  how  you  will 
collaborate  with  other  stakeholders. 
(10  bonus  Points) 

Identifies  partnering  organization(s) 
and  documents  the  relationship  with 
the  applicant.  This  can  be  done,  for 
example,  through  a  letter  of  support,  a 
joint  statement,  or  principles  of 
agreement  signed  by  other  parties. 

5.  Use  of  existing  materials  (10  Points) 

Explains  how  existing  materials 
(including  those  developed  in  phase  one 
of  the  program)  will  be  utilized. 

6.  Measurability  of  Project  Results  (5 
Points) 

Demonstrates  the  ability  to 
quantitatively  measure  and  docmnent 
the  effectiveness  of  your  program. 
Explains  approach  to  tracking  and 
reporting  results.  At  the  end  of  the 
cooperative  agreement  period,  should  be 
able  to  provide  a  description  of  project 
outcomes — i.e..  What,  if  any  was  the 
impact  on  the  recycling  rate  of  your 
target  audience? 

7.  Transferability  (10  Points) 

Explains  how  the  information  and 
lessons  learned  diu'ing  the  project  will 
be  transferred  to  others  in  order  to 
continue  to  encourage  long-term 
improved  recycling  rates  even  after  your 
direct  involvement  is  complete. 

Pre-application  Assistance 

EPA  will  provide  pre-application 
assistance  by  responding  to  all 
questions  which  are  submitted  by  e-mail 
to  tschursin.anna@epa.gov. 

Terms  and  Reporting 

Grants  will  include  programmatic  and 
administrative  terms  and  conditions. 
These  terms  and  conditions  will 
describe  what  is  expected  from  the  grant 
recipient. 

The  grantee  will  be  required  to  submit 
quarterly  progress  reports.  The  grantee 
shoiild  ordy  report  on  activities  funded 
(in  whole  or  in  part)  via  the  grant.  The 
narrative  should  include  descriptions  of 
all  action  items  resulting  from  meetings, 
site  visits,  and  other  activities,  as  well 
as  milestones  achieved  and  any 
challenges  encoimtered.  The  reports 


should  include  lists  of  action  items  and 
corresponding  milestone  dates.  In 
addition,  all  quarterly  reports  must  be 
internally  reviewed  and  approved  for 
quality  assurance  purposes  prior  to 
submission.  Costs  incxured  in 
complying  with  reporting  requirements 
are  an  eligible  expense  under  the  Solid 
Waste  Disposal  Act,  section  8001(a). 

Dated:  April  29,  2003. 
Robert  Springer, 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  03-11756  Filed  5-9-03;  8:45  amj 

BILUNG  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION   ' 
AGENCY 

[FRL-FRL-7497-1] 

Government-Owned  Invention: 
Available  for  Licensing 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of 

invention  for  licensing. 

SUMMARY:  The  invention  named  below 
is  owned  by  the  U.S.  Government  and 
is  available  for  licensing  in  the  United 
States  in  accordance  with  35  U.S.C.  207 
and  37  CFR  Part  404.  Piusuant  to  37 
CFR  404.7,  begiiming  three  months  after 
the  date  of  this  notice  the  Government 
may  grant  exclusive  or  partially 
exclusive  licenses  on  the  invention. 

Copies  of  the  patent  application  and 
37  CFR  Part  404  can  be  obtained  from 
Laura  Scalise,  Patent  Attorney,  U.S. 
Environmental  Protection  Agency  (EPA) 
at  the  address  indicated  below.  Requests 
for  copies  of  the  patent  application  must 
include  the  patent  application  serial 
number  listed  in  this  notice.  Requesters 
of  the  patent  application  will  be  asked 
to  sign  a  Confidentiality  Agreement 
before  the  application  is  mailed. 

A  party  that  is  interested  in  obtaining 
a  license  must  apply  to  EPA  at  the 
contact  address  below.  The  license 
application  must  contain  the 
information  set  forth  in  37  CFR  404.8, 
including  the  license  applicant's  plan 
for  development  or  marketing  of  the 
invention. 

Prior  to  granting  an  exclusive  or 
partially  exclusive  license  on  this 
invention,  EPA,  pursuant  to  37  CFR 
404.7,  will  publish  in  the  Federal 
Register  an  additional  notice  identifying 
the  specific  invention  and  the 
prospective  licensee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Scalise,  Patent  Attorney,  Office  of 
General  Counsel  (2377),  Envfronmental 
Protection  Agency,  Washington,  DC 
20460,  telephone  (202)  564-8303. 


Patent  Application 

U.S.  Patent  Application  No.  09/ 
866,793:  METHODS  FOR  ISOLATING 
AND  USING  FUNGAL  HEMOLYSINS; 
filedMay  30,  2001. 

Dated:  May  6,  2003. 
Maria  E.  Diamond, 

Associate  General  Counsel. 

[PR  Doc.  03-11757  Filed  5-9-03;  8:45  am] 

BILUNG  COOE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7496-9] 

Meeting  of  the  Mobile  Sources 
Technical  Review  Subcommittee 

AGENCY:  Envfronmental  Protection 

Agency^(EPA). 

ACTION:  Notice  of  meeting. 

summary:  Pm^uant  to  the  Federal 
Advisory  Committee  Act,  Public  Act, 
Pub.  L.  92-463,  notice  is  hereby  given 
that  the  Mobile  Sources  Technical 
Review  Subcommittee  will  meet  in  June 
2003.  This  is  an  open  meeting.  The 
theme  of  the  meeting  is  future  energy 
legislation  and  EPA's  proposed  non- 
road  diesel  rule.  The  meeting  will 
include  presentations  from  outside 
organizations  and  EPA.  The  preliminary 
agenda  for  this  meeting  will  be  available 
on  the  Subcommittee's  Web  site  in  May. 
Draft  minutes  from  the  previous 
meetings  are  available  on  the 
Subcommittee's  Web  site  now  at: 
http://www.epa.gov/air/caaac/ 
mobile  sources Jtitml. 

DATES:  Wednesday,  June  11,  2003,  from 
9  a.m.  to  1  p.m.  Registration  begins  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Old  Town 
Alexandria,  901  N  Fairfax  St, 
Alexandria,  VA  22314;  (703)  683-6000. 
Cut-off  date  to  make  reservations  for 
discounted  rooms  associated  with  this 
meeting  is  May  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Barry 
Garelick,  Technical  Staff  Contact, 
Transportation  and  Regional  Programs 
Division,  MC:  6406J,  U.S.  EPA,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  Ph:  (202)  564-9028;  FAX: 
(202)  565-2085,  e-mail; 
garelick.barry@epa.gov. 

For  logistical  and  administrative 
information:  Ms.  Kim  Derksen,  FACA 
Management  Officer,  U.S.  EPA,  2000 
Traverwood  Drive,  Ann  Arbor, 
Michigan,  Ph:  734-214-4272;  FAX  734- 
214-4906,  e-mail: 
derksen.kimberly@epa.gov. 
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Background  on  the  work  of  the 
Subcommittee  is  available  at:  http:// 
transaq.ce.gatech.edu/epatac. 

For  more  current  information:  http:// 
epa.gov/air/caaac/mobUe_sources.html. 

Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subcommittee  should  submit  them  to 
Mr.  Garelick  at  the  address  above  by 
May  30.  2003.  The  Mobile  Sources 
Technical  Review  Subcommittee 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Subcommittee  may 
also  hear  progress  reports  from  some  of 
its  workgroups  as  well  as  updates  and 
announcements  on  activities  of  general 
interest  to  attendees. 

Dated:  May  5,  2003. 
Donald  E.  Zinger, 

Acting  Director,  Office  of  Transportation  and 

Air  Quality. 

[FR  Doc.  03-11753  Filed  5-9-03;  8:45  am] 

BILLING  CODE  6S60-S0-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

RIN  3046-AA58 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice  of  information  collection 
under  review:  ADEA  waivers. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Equal  Employment  Opportunity 
Commission  (Commission  or  EEOC) 
announces  that  it  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  a  request  for  an  extension  of  the 
expiration  date  without  change  to 
existing  collection  requirements  imder 
29  CFR  1625.22,  Waivers  of  rights  and 
claims  under  the  Age  Discrimination  in 
Employment  Act  (ADEA).  The 
Commission  Is  seeking  public 
comments  on  the  proposed  extension. 
DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  July  1 1 , 
2003. 

ADDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
10th  Floor,  1801  L  Street,  NW., 
Washington,  DC  20507.  The  Executive 
Secretariat  will  accept  conunents 
transmitted  by'facsimile  ("FAX") 


machine.  The  telephone  number  for  the 
FAX  receiver  is  (202)  663-4114.  (This  is 
not  a  toll-free-number.)  Only  comments 
of  six  or  fewer  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  to  assiu^  access  to  the 
equipment.  Receipt  of  FAX  transmittal 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Executive 
Secretariat  staff  at  (202)  663-4070 
(voice)  or  (202)  663-4074  (TDD).  (These 
are  not  toll-free-telephone  nimibers.) 
Copies  of  comments  submitted  by  the 
public  will  be  available  for  review  at  the 
Commission's  library.  Room  6502,  1801 
L  Street,  NW.,  Washington,  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Schlageter,  Assistant  Legal 
Counsel,  Office  of  Legal  Counsel,  at 
(202)  663^669  or  TTY  (202)  663-7026. 
This  notice  is  also  available  in  the 
following  formats:  Large  print,  braille, 
audio  tape  and  electronic  file  on 
computer  disk.  Requests  for  this  notice 
in  an  alternative  format  should  be  made 
to  the  Publications  Center  at  1-800- 
669-3362. 

SUPPLEMENTARY  INFORMATION:  The  EEOC 
enforces  the  ADEA  of  1967,  as  amended, 
29  U.S.C.  621  et  seq.,  which  prohibits 
discrimination  against  employees  and 
applicants  for  employment  who  are  age 
40  or  older.  Congress  amended  the 
ADEA  by  enacting  the  Older  Workers 
Benefit  Protection  Act  of  1990 
(OWBPA),  Public  Law  101^33,  104 
Stat.  983  (1990),  to  clarify  the 
prohititions  against  discrimination  on 
the  basis  of  age.  In  Title  II  of  OWBPA, 
Congress  addressed  waivers  of  rights 
and  claims  imder  the  ADEA,  amending 
section  7  of  the  ADEA  by  adding  a  new 
subsection  (f),  29  U.S.C.  626(f).  The 
provisions  of  Title  11  of  OWBPA  require 
employers  to  provide  certain 
information  to  employees  (but  not  to 
EEOC)  in  Mo-iting.  The  regulation  at  29 
CFR  1625.22  reiterates  those 
requirements.  The  EEOC  seeks 
extension  without  change  of  the 
information  collection  requirements 
contained  in  this  record  keeping 
regulation. 

Collective  Title:  Informational 
requirements  under  Title  II  of  the  Older 
Workers  Benefit  Protection  Act  of  1990 
(OWBPA),  29  CFR  Part  1625. 

Form  Number:  None.  Frequency  of 
Report:  None  required. 

OMB  Control  No.:  3046-0042. 

Type  of  Respondent:  Business,  state  or 
local  governments,  not  for  profit 
institutions. 

Description  of  the  Affected  Public: 
Any  employer  with  20  or  more 


employees  that  seeks  waiver  agreements 
in  connection  with  exit  incentive  or 
other  employment  termination  programs 
(hereinafter,  "Programs"). 

Responses:  13,713. 

Reporting  Hours:  41,139. 

Number  of  Forms:  None. 

Abstract:  This  requirement  involves 
providing  adequate  information  in 
waiver  agreements  offered  to  a  group  or 
class  of  persons  in  connection  with  a 
Program,  to  satisfy  the  requirements  of 
the  OWBPA. 

Burden  Statement:  The  only 
paperwork  burden  involved  is  the 
inclusion  of  the  relevant  data  in  waiver 
agreements  under  the  OWBPA.  The  rule 
applies  to  those  employers  who  have  20 
or  more  employees  and  who  offer 
waivers  to  a  group  or  class  of  employees 
in  connection  with  a  Program. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  Chapter  35,  and 
OMB  regulation  5  CFR  1320.8(d)(1),  the 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  oil  those  who 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Dated:  May  1,  2003. 

For  the  Commission. 
Cari  M.  Dominguez, 
Chair. 
(FR  Doc.  03-11686  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6570-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

May  6,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
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Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it    . 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  11,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0912. 

Title:  Cable  Attribution  Rules, 
Sections  76.501,  76.503  and  76.504. 

iForm  Number:  N/A. 

^Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  20. 

Estimated  Time  per  Response:  4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

iTotal  Annual  Burden:  80  hours. 

Total  Annual  Costs:  $3,200. 

Needs  and  Uses:  The  FCC  uses  filings 
required  under  47  CFR  sections  76.501, 
76.503  and  76.504  of  Commission  rules 
to  determine  the  natiu'e  of  the  corporate, 
financial,  partnership,  ownership  and 
other  business  relationships  that  confer 


on  their  holders  a  degree  of  ownership 
or  other  economic  interest,  or  influence 
or  control  over  an  entity  engaged  in  the 
provision  of  communications  services 
such  that  the  holders  are  subject  to  the 
Commission's  regulations. 

Federal  Communications  Conunission. 
William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-11725  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act;  Meetings 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:45  a.m.  on  Wednesday,  May  7, 
2003.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  John  M.  Reich,  seconded  by 
Director  James  E.  Gilleran  (Director, 
Office  of  Thrift  Supervision),  conciured 
in  by  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Ciurency),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
notice  earlier  than  May  2,  2003,  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (6),  (8), 
(9)(A)(ii),and(c)(10)ofthe 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
500— 17th  Street,  NW.,  Washington,  DC. 

Dated:  May  7,  2003. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
[FR  Doc.  03-11927  Filed  5-08-^03;  2:48  pm] 
BILUNG  CODE  6714-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Thursday,  May  15,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 


STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Eh^  Advisory  Opinion  2003-07: 
Virginia  Highlands  Advancement  Fimd 
by  Regina  Cordle,  Treasurer.  , 
Administrative  Matters. 
C6R  further  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-11892  Filed  5-8-03;  12:26  am] 

BILLING  CODE  6715-01-11 


FEDERAL  MARITIME  COMMISSION 
Petition  No.  P1-03] 

Petition  of  China  Shipping  Container 
Lines  Co.,  Ltd.,  for  a  Limited 
Exemption  From  Section  9(C)  of  the 
Shipping  Act  of  1984;  Notice  of  Filing 

Notice  is  hereby  given  that  China 
Shipping  Container  Lines  Co.,  Ltd. 
("Petitioner")  has  petitioned,  pursuant 
to  section  16  of  the  Shipping  Act  of 
1984,  46  U.S.C.  App.  1715,  for  a  limited 
exemption  fi-om  the  tariff  publishing 
requirements  of  section  9  of  the 
Shipping  Act,  46  U.S.C.  App.  1708(c). 
Petitioner  seeks  an  exemption  so  that  it 
can  lawfully  reduce  rates  to  meet  or 
exceed  the  published  rates  of  competing 
ocean  common  carriers  on  one  day's 
notice. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  Petition  no  later  than  May  27,  2003. 
Replies  shall  consist  of  an  original  and 
15  copies,  be  directed  to  the  Secretary, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20573-0001,  and  be  served  on 
Petitioner's  counsel:  Brett  M.  Esber, 
Esquire,  Thomas  Z.  Cheplo,  Esquire,  - 
Blank  Rome  LLP,  Watergate,  Eleventh 
Floor,  600  New  Hampshire  Avenue, 
NW.,  Washington,  DC  20037.  It  is  also 
requested  that  a  copy  of  the  reply  be 
submitted  in  electronic  form 
(WordPerfect,  Word  or  ASCn)  on 
diskette  or  e-mailed  to 
secretary@fmc.gov. 

Copies  of  the  Petition  are  available  at 
the  Office  of  the  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046.  A  copy 
may  also  be  obtained  by  sending  a 
request  to  secetary@fmc.gov  or  by 
calling  202-523-5725.  Parties 
participating  in  this  proceeding  may 
elect  to  receive  service  of  the 
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Commission's  issuances  in  this 
proceeding  through  e-mail  in  lieu  of 
service  by  U.S.  mail.  A  party  opting  for 
electronic  service  shall  advise  the  Office 
of  the  Secretary  in  writing  and  provide 
an  e-mail  address  where  service  can  be 
made. 

By  the  Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-11764  Filed  5-9-03;  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shiares  of  Banic  or  Bank 
l-iolding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  27, 
2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Robert  Schmucker,  Raymond, 
Nebraska,  and  Mark  Blazek,  Valparaiso, 
Nebraska;  to  acquire  control  of 
Valparaiso  Enterprises,  Inc.,  Valparaiso, 
Nebraska,  and  thereby  indirectly  acquire 
control  of  Oak  Creek  Valley  Bank, 
Valparaiso,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-11684  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  IHolding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  4,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Guaranty  Federal  Bancshares,  Inc., 
Springfield,  Missoiu-i,  to  become  a  bank 
holding  company  through  the 
conversion  of  its  subsidiary  Guaranty 
Federal  Savings  Bank,  Springfield, 
Missouri,  from  a  federally  chartered 
savings  bank  to  a  state  chartered  bank  to 
be  named  Guaranty  Bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-11683  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  621(M)1-S 


FEDERAL  TRADE  COMMISSION 

[File  No.  031  0002] 

Carlsbad  Physician  Association,  Inc., 
et  ai.;  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 


deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  30,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Brennan,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
3688. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  section  2.34  of  the 
Commission's  rules  of  practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
May  2,  2003),  on  the  World  Wide  Web, 
at  http://www.ftc.gov/os/2003/05/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
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email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b){6)(ii)  of  the  Commission's 
,  rules  of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  the  Carlsbad 
Physician  Association  (CPA),  its 
executive  director,  and  seven 
physicians.  The  agreement  settles 
charges  that  these  parties  violated 
section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  by 
orchestrating  and  implementing 
agreements  among  members  of  CPA  to 
fix  prices  and  other  terms  on  which  they 
would  deal  with  health  plans,  and  to 
reifuse  to  deal  with  such  purchasers 
except  on  collectively-determined 
terms.  The  proposed  consent  order  has 
been  placed  on  the  public  record  for  30 
days  to  receive  comments  from 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  30  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received,  and  will 
decide  whether  it  should  withdraw  from 
the  agreement  or  make  the  proposed 
order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
respondent  that  said  respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint  Allegations 

pPA  was  organized  in  1998-1999  to 
be  a  vehicle  for  competing  physicians  to 
bargain  collectively  with  health  plans, 
in  order  to  obtain  "favorable 
reimbursement"  for  its  members.  Its  38 
physician  members  represent  76  percent 
of  all  physicians  and  83  percent  of  the 
primary  care  physicians  practicing  in 
the  Carlsbad  area,  which  is  located  in 
southeastern  New  Mexico. 

CPA  members  have  refused  to  deal 
with  health  plans  on  an  individual 
basis.  Instead,  CPA's  executive  director 
(Glen  Moore),  its  five-member  Board  of 
Directors,  and  a  "Contract  Committee" 
consisting  of  Board  members  and 


additional  physiciap  members  of  CPA 
negotiate  with  health  plans  that  desire 
to  contract  with  CPA  members.  Each  of 
the  named  physician  respondents  is  or 
has  been  a  member  of  CPA's  Board  of 
Directors  and  Contract  Committee  and 
actively  participated  in  negotiations 
with  payors. 

Contracts  that  the  CPA  leadership 
negotiates  are  presented  to  the  general 
membership,  and  members  vote  on 
whether  CPA  should  accept  the 
contract.  The  Board  signs  contracts  that 
a  majority  of  CPA  members  vote  to 
accept.  In  accordance  with  this  model, 
respondents  have  orchestrated 
collective  agreements  on  fees  and  other 
terms  of  dealing  with  health  plans,  have 
carried  out  collective  negotiations  with 
several  health  plans,  and  have 
orchestrated  refusals  to  deal  and  threats 
to  refuse  to  deal  with  health  plans  that 
resisted  respondents'  desired  terms. 
Although  CPA  purported  to  operate  as 
a  "messenger" — that  is,  an  arrangement 
that  does  not  facilitate  horizontal 
agreements  on  price — it  engaged  in 
various  actions  that  reflected  or 
orchestrated  such  agreements.^ 

Since  its  inception,  CPA  has  operated 
solely  to  exert  the  collective  bargaining 
power  of  its  members.  It  engages  in  no 
activities  or  functions  other  than  health 
plan  contracting.  Further,  in  connection 
with  health  plan  contracting,  its 
members  do  not  engage  in  any 
cooperative  activities  to  benefit 
consumers. 

Respondents  have  succeeded  in 
forcing  numerous  health  plans  to  raise 
fees  paid  to  CPA  members,  and  thereby 
raised  the  cost  of  medical  care  in  the 
Carlsbad  area.  As  a  result  of  the 
challenged  actions  of  respondents,  CPA 
members  receive  the  highest  fees  for 
physician  services  in  New  Mexico.  By 
orchestrating  agreements  among  CPA 
members  to  deal  only  on  collectively- 
determined  terms,  together  with  actual 
or  threatened  refusals  to  deal  with 
health  plans  that  would  not  meet  those 
terms,  respondents  have  violated 
section  5  of  the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
remedy  the  illegal  conduct  charged  in 
the  complaint  and  prevent  its 
recurrence.  It  is  similar  to  many 
previous  consent  orders  that  the 


'  An  appropriate  "messenger  model"  arrangement 
that  can  facilitate  and  minimize  tlie  costs  involved 
in  contracting  between  physicians  and  payors, 
without  fostering  an  agreement  among  competing 
physicians  on  fees  or  fee-related  terms,  is  described 
in  the  1996  Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care  jointly  issued  by  the  Federal 
Trade  Commission  and  U.S.  Department  of  Justice. 
See  http://www.ftc.gov/reporls/hlth3s.htm. 


Commission  has  issued  to  settle  charges 
that  physician  groups  engaged  in 
unlawful  agreements  to  raise  fees  they 
receive  from  health  plans,  with  two 
exceptions.  First,  in  addition  to  the  core 
prohibitions,  the  proposed  order  in  this 
matter  requires  that  CPA  dissolve  itself. 
Such  structural  relief  is  not  routinely 
imposed,  but  has  been  used  in 
physician  price-fixing  consent  orders  in 
the  past  when  circumstances  warrant.' 
Here,  the  organization  is  alleged  to  have 
had  no  function  other  than  unlawful 
collective  bargaining  activities.  Second, 
the  order  includes  temporary  "fencing- 
in"  relief  to  ensure  that  the  alleged 
unlawful  conduct  does  not  continue 
through  other  means.  Thus,  for  three 
years,  it  bars  the  respondents  from 
acting  as  a  messenger  or  agent  in  health 
plan  contracting  and  limits  the  ability  of 
the  individual  physician  respondents  to 
use  the  same  agent  in  connection  with 
health  plan  contracting. 

The  proposed  order's  specific 
provisions  are  as  follows: 

Paragraph  II.A  prohibits  the 
respondents  from  entering  into  or 
facilitating  any  agreement  between  or 
among  any  physicians:  (1)  To  negotiate 
with  payors  on  any  physician's  behalf; 
(2)  to  deal,  not  to  deal,  or  threaten  not 
to  deal  with  payors;  (3)  on  what  terms 
to  deal  with  any  payor;  or  (4)  not  to  deal 
individually  with  any  payor,  or  to  deal 
with  any  payor  ordy  through  an 
arrangement  involving  the  respondents. 

Other  parts  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  the  respondents  from 
facilitating  exchanges  of  information 
among  physicians  concerning  whether, 
or  on  what  terms,  to  contract  with  a 
payor.  Paragraph  II.C  bars  attempts  to 
engage  in  any  action  prohibited  by 
Paragraph  II.A  or  II.B.  Paragraph  II. D 
proscribes  inducing  anyone  to  engage  in 
any  action  prohibited  by  Paragraphs  II.A 
through  II.C. 

Paragraph  lI.E  contains  certain 
additional,  "fencing-in"  relief,  which  is 
imposed  for  three  years.  Under  this 
provision,  respondents  may  not,  in 
connection  with  physician  health  plan 
contracting,  either  (1)  act  as  an  agent  for 
any  physicians;  or  (2)  use  an  agent  who 
represents  any  other  physician  with 
respect  to  such  contracting.  Such  relief, 
designed  to  assure  that  respondents  do 
not  seek  to  use  other  arrangements  to 
continue  the  challenged  conduct,  is 
warranted  in  light  of  complaint  charges 
that  respondents  engaged  in  overt  price- 
fixing  behavior  and  respondents' 


^  See  Obstetrics  and  Gynecology  Medical 
Corporation  of  Napa  Valley,  Docket  No.  C-4048 
(May  14.  2002):  Physician  Group.  Inc.  120  F.T.C. 
567  (1995);  Southbank  IPA.  Inc.  1 14  F.T.C.  783 
(1991). 
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assertion  that  their  conduct  was 
legitimate  "messengering"  of  health 
plan  contract  offers.  The  prohibition  on 
using  the  same  agent  as  emy  other 
physician  in  connection  with  health 
plan  contracting  would  not  apply  where 
respondents  are  obtaining  bona  fide 
legal  services  (that  is,  activities 
undertaken  by  an  attorney  that 
constitute  the  practice  of  law  as  defined 
by  New  Mexico  law). 

As  in  other  orders  addressing 
providers'  collective  bargaining  with 
health  care  purchasers,  certain  kinds  of 
agreements  are  excluded  from  the 
general  bar  on  joint  negotiations. 

First,  respondents  would  not  be 
precluded  from  engaging  in  conduct 
that  is  reasonably  necessary  to  form  or 
participate  in  legitimate  joint 
contracting  arrangements  among 
competing  physicians,  whether  a 
"qualified  risk-sharing  joint 
arrangement"  or  a  "qualified  clinically- 
integrated  joint  arrangement." 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  possesses  two  key 
characteristics.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement, 
such  that  the  arrangement  creates 
incentives  for  the  participants  to  control 
costs  and  improve  quality  by  managing 
the  provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically-integrated  joint 
arrangement,"  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  physician  participants  must 
participate  in  active  and  ongoing 
programs  to  evaluate  and  modify  their 
clinical  practice  patterns  in  order  to 
control  costs  and  ensure  the  quality  of 
services  provided,  and  the  arrangement 
must  create  a  high  degree  of 
interdependence  and  cooperation 
among  physicians.  As  with  qualified 
risk-sharing  arrangements,  any 
agreement  concerning  price  or  other 
terms  of  dealing  must  be  reasonably 
necessary  to  achieve  the  efficiency  goals 
of  the  joint  arrangement. 

Second,  because  the  order  is  intended 
to  reach  agreements  among  horizontal 
competitors.  Paragraph  II  would  not  bar 
agreements  that  only  involve  physicians 
who  are  part  of  the  same  medical  group 
practice  (defined  in  Paragraph  I.E). 

Paragraph  ni,  which  applies  only  to 
CPA,  provides  for  the  dissolution  of  the 
organization  following  the  expiration  or 
termination  of  all  payor  contracts,  and 
in  the  interim  requires  that  CPA  cease 


all  activities  except  those  necessary  to 
comply  with  the  order  and  the  winding 
down  of  its  affairs.  Further,  Paragraph 
in.B  requires  CPA  to  distribute  the 
complaint  and  order  to  all  physicians 
who  have  participated  in  CPA,  to  payors 
that  negotiated  contracts  with  CPA  or 
indicated  an  interest  in  contracting,  and 
to  the  Carlsbad  Medical  Center. 
Paragraph  III.C  requires  CPA,  at  any 
payor's  request  and  without  penalty,  to 
terminate  its  current  contracts  with 
respect  to  providing  physician  services. 

In  the  event  that  CPA  fails  to  comply 
with  the  requirement  to  send  out  the 
notices  set  forth  in  Paragraph  III.B, 
Paragraph  FV  requires  Mr.  Moore  to  do 
so. 

Paragraphs  V  through  IX  of  the 
proposed  order  impose  various 
obligations  on  respondents  to  report  or 
provide  access  to  information  to  the 
Commission  to  facilitate  monitoring 
respondents'  compliance  with  the  order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Oark, 
Secretary. 
(FR  Doc.  03-11721  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6750-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Delegations  of  Autliority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director,  Indian  Health 
Service,  with  authority  to  redelegate,  all 
the  authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under  Pub. 
L.  107-63,  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  2002, 115  Stat.  458,  to  accept  land 
donated  by  the  Tanadgusix  Corporation. 

This  delegation  is  effective  upon  date 
of  signatiire.  In  addition,  I  hereby  ratify 
and  affirm  any  actions  taken  by  the 
Director,  Indian  Health  Service,  or  his 
subordinates  which  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  this 
delegation. 

Dated:  May  2.  2003. 
Tommy  G.  Thompson, 

Secretary. 

(FRDoc.  03-11685  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  41G0-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  a 
Modified  or  Altered  System  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS)  Centers  for 
Medicare  &  Medicaid  Services 
(CMS)(formerly  the  Health  Care 
Financing  Adininistration). 
ACTION:  Notice  of  a  modified  or  altered 
System  of  Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  an 
SOR,  "1-800  Medicare  +  Choices 
Helpline  (HELPLINE),  System  No.  09- 
70-0535."  We  are  proposing  to  amend 
the  purpose  of  the  HELPLINE  to  include 
maintaining  utilization  and  bill 
processing  data  and  change  the  name  to 
read  the  "1-800-Medicare  Helpline"  to 
reflect  this  amended  purpose. 
Information  collected  will  also  be  used 
to  update  the  Enrollment  Data  Base, 
System  No.  09-70-0502,  which  is  now 
used  to  maintain  enrollment-related 
data.  The  HELPLINE  will  retrieve 
utilization  data  used  for  bill  payment 
record  processing  maintained  in  the 
"Common  Working  File,"  System  No. 
09-70-0526. 

CMS  proposes  6  new  routine  uses  to 
permit  release  of  information  to:  (1) 
Another  Federal  and/or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent;  (2)  providers  and  suppliers  of 
services  for  administration  of  Title  XVIII 
of  the  Social  Security  Act  (the  Act);  (3) 
third  parties  where  the  contact  is 
expected  to  have  information  relating  to 
the  individual's  capacity  to  manage  his 
or  her  own  affairs;  (4)  other  insurers, 
third  party  administrators  (TPA), 
employers,  self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.e.,  healdi  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees  to  assist  in  the  processing  of 
individual  insurance  claims;  and  (5) 
combat  fraud  and  abuse  in  certain 
health  benefits  programs. 

We  are  modifying  the  language  in  the 
remaining  routine  uses  to  provide  an 
easy  to  read  format  to  CMS's  intention 
to  disclose  individual-specific 
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information  contained  in  this  system. 
The  routine  uses  will  then  be  prioritized 
and  reordered  according  to  their 
proposed  usage.  We  will  also  take  the 
opportunity  to  update  any  sections  of 
the  system  that  were  affected  by  the 
recent  reorganization  and  to  update 
language  in  the  administrative  sections 
to  correspond  with  language  used  in 
other  CMS  SORs. 

The  primary  purpose  of  the  SOR  is  to 
provide  general  information  to 
beneficiaries  and  future  beneficiaries  so 
that  they  can  make  informed  Medicare 
decisions,  maintain  information  on 
Medicare  enrollment  for  the 
administration  of  the  Medicare  program, 
including  the  following  functions: 
Ensiiring  proper  Medicare  enrollment, 
claims  payment.  Medicare  premium 
billing  and  collection,  coordination  of 
benefits  by  validating  and  verifying  the 
enrollment  status  of  beneficiaries,  and 
validating  and  studying  the 
characteristics  of  persons  enrolled  in  the 
Medicare  program  including  their 
requirements  for  informadon. 
Information  retrieved  from  this  SOR 
will  also  be  disclosed  to:  (1)  Support 
regulatory,  reimbursement,  and  policy 
functions  performe(|  within  the  Agency 
or  by  a  contractor  or  consultant;  (2) 

another  Federal  or  state  agency,  agency 

of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent;  (3)  providers  and  suppliers  of 
services  for  administration  of  Title  XVIII 
of  the  Act;  (4)  third  parties  where  the 
contact  is  expected  to  have  information 
relating  to  the  individual's  capacity  to 
manage  his'or  her  own  affairs;  (5)  other 
insurers  for  processing  individual 
insurance  claims;  (6)  support 
constituent  requests  made  to  a 
congressional  representative;  (7)  support 
litigation  involving  the  Agency;  and  (8) 
combat  fraud  and  abuse  in  certain 
health  benefits  programs.  We  have 
provided  background  information  about 
the  modified  system  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  March  13,  2003.  To  ensure 
that  all  parties  have  adequate  time  in 


which  to  comment,  the  new  SOR, 
including  routine  uses,  will  become 
.  effective  40  days  from  the  publication  of 
the  notice,  or  from  the  date  it  was 
submitted  to  OMB  and  the  Congress, 
whichever  is  later,  unless  CMS  receives 
comments  that  require  alterations  to  this 
notice. 

ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of 
Privacy  Compliance  Data  Development. 
OIS,  CMS,  Room  N2-04-27,  7500 
^Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Conmients 
received  will  be  available  for  review  at 
this  location,  by  appointment,  during 
regular  business  hours,  Monday  through 
Friday  from  9  a.m.-3  p.m.,  eastern 
daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Taylor,  Health  Insurance 
Specialist,  Division  of  Call  Center 
Operations,  Customer  Teleservice 
Operations  Group,  Center  for 
Beneficiary  Choices,  CMS,  7500 
Security  Boulevard,  C2-26-20, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  410-786-6736. 

SUPPLEMENTARY  INFORMATION: 

4<-J)es£nption  of  the  Modified  System 

A.  Background 

The  "1-800-Medicare  +  Choices 
Helpline,  System  No.  09-70-0535,  was 
established  as  a  new  system  to  broadly 
disseminate  information  to  Medicare 
beneficiaries  and  prospective  Medicare 
beneficiaries  on  the  coverage  options 
provided  under  the  Medicare  +  Choice 
program  in  order  to  promote  an  active, 
informed  selection  among  such  options. 
The  information  campaign  included, 
general  information,  information 
comparing  plan  options.information  on 
Medi-gap  and  Medicare  Select.  This 
information  is  to  be  provided  through 
toll-free  telephone  service,  Internet  site, 
print,  and  local  educadon  and  outreach. 
Notice  of  this  system  was  published  at 
66  Federal  Register  16679  (Mar  20, 
2001). 

B.  Statutory  and  Regulatory  Basis  for 
System 

Authority  for  maintenance  of  the 
system  is  given  under  Title  41  Code  of 
Federal  Regulation  (CFR)  Chapter  101- 
20.302,  Conduct  on  Federal  Property, 
and  OMB  Circular  A-123,  Internal 
Control  Systems,  and  Title  42  United 
States  Code  (U.S.C.)  section  1395w-21 
(d)  (Pub.  L.  105-3,  the  Balanced  Budget 
Act  of  1997). 


n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  collected  information  will 
contain  name,  address,  telephone 
number,  health  insurance  claim  (HIC) 
number,  geographic  location,  race/ 
ethnicity,  sex,  date  of  birth,  as  well  as, 
background  information  relating  to 
Medicare  or  Medicaid  issues.  The 
HELPLINE  will  also  maintain  a  caller 
history  for  purposes  of  re-contacts  by 
customer  service  representatives  or 
CMS,  contain  information  related  to 
Medicare  enrollment  and  entitlement, 
group  health  plan  enrollment  data,  as 
well  as,  background  information  relating 
to  Medicare  or  Medicaid  issues. 

Information  is  collected  on 
individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare)  benefits  under 
Title  XVm  of  the  Act  or  under 
provisions  of  the  Railroad  Retirement 
Act,  individuals  under  age  65  who  have 
been,  or  currendy  are,  entitied  to  such 
benefits  on  the  basis  of  having  been 
entided  for  not  less  than  24  months  to 
disability  benefits  imder  Title  II  of  the 
Act  or  tinder  the  Railroad  Retirement 
Act,  individuals  who  have  been,  or 
currently  are,  entitled  to  such  benefits 
because  they  have  ESRD,  individuals 
age  64  and  8  months  or  over  who  are 
likely  to  become  entitled  to  health 
insurance  (Medicare)  benefits  upon 
attaining  age  65,  and  individuals  under 
age  65  who  have  at  least  21  months  of 
disability  benefits  who  are  likely  to 
become  entitled  to  Medicare  upon  the 
25th  month  of  their  being  disabled. 

Bt  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  HELPLINE 
information  that  can  be  associated  with 
-an  individual  as  provided  for  under 
"Section  HI.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 

We  will  only  collect  the  minimum 
personal  data  necessarv  to  achieve  the 
purpose  of  HELPLINE.CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
Disclosure  of  information  from  the  SOR 
will  be  approved  only  to  the  extent 
necessary  to  accomplish  the  purpose  of 
the  disclosure  and  only  after  CMS: 
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1 .  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
data  is  being  collected;  e.g.,  maintain  a 
caller  history  for  purposes  of  re-contacts 
by  customer  service  representatives  or 
CMS,  contain  information  related  to 
Medicare  enrollment  and  entitlement, 
group  health  plan  enrollment  data,  as 
well  as,  background  information  relating 
to  Medicare  or  Medicaid  issues, 
insuring  proper  reimbursement  for 
services  provided,  claims  payment,  and 
coordination  of  benefits  provided  to 
patients. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  piu-pose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  La 
fact  accomplish  the  stated  purpose{s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

in.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  HELPLINTE 
without  the  consent  of  the  individual  to 
whom  such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 


by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so      , 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  tp  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  HELPLINE 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided; 

In  addition,  other  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  HELPLINE 
information  for  the  purposes  of 
determining,  evaluating  and/or 
assessing  cost,  effectiveness,  and  /or  the 
quality  of  health  caie  services  provided 
in  the  state; 

Disclosure  under  this  routine  use 
shall  be  used  by  state  Medicaid  agencies 
pursuant  to  agreements  with  the  HHS 
for  determining  Medicaid  and  Medicare 
eligibility,  for  quality  control  studies, 
for  determining  eligibility  of  recipients 
of  assistance  under  Titles  FV,  XVIII,  and 
XIX  of  die  Act,  and  for  die 
administration  of  the  Medicaid  program. 
Data  will  be  released  to  the  state  only  on 


those  individuals  who  are  patients 
under  the  services  of  a  Medicaid 
program  within  the  state  or  who  are 
residents  of  that  state. 

We  also  contemplate  disclosing 
information  imder  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  HELPLINE  information 
for  auditing  state  Medicaid  eligibility 
considerations.  CMS  may  enter  into  an 
agreement  with  state  auditing  agencies 
to  assist  in  accomplishing  functions 
relating  to  purposes  for  this  SOR. 

3.  To  providers  and  suppliers  of 
services  directly  or  through  fiscal 
intermediaries  (FIs)  or  carriers  for  the 
administration  of  Tide  XVIII  of  the  Act. 

Providers  and  suppliers  of  services 
require  HELPLINE  information  in  order 
to  establish  the  validity  of  evidence  or 
to  verify  the  accuracy  of  information 
presented  by  the  individual,  as  it 
cqpcems  the  individual's  entitlement  to 
benefits  under  the  Medicare  program, 
including  proper  reimbursement  for 
services  provided. 

4.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  under  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  The  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficientiy 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exist,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
entitiement  to  benefits  under  the 
Medicare  program,  the  amount  of 
reimbursement,  and  in  cases  in  which 
the  evidence  is  being  reviewed  as  a 
result  of  suspected  fraud  and  abuse, 
program  integrity,  quality  appraisal,  or 
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evaluation  and  measurement  of 
activities. 

Third  parties  contacts  require 
HELPLINE  information  in  order  to 
provide  support  for  the  individual's 
entitiement  to  benefits  under  the 
Medicare  program;  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  assist  in  the 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbursement  of  services 
provided. 

5.  To  insurance  companies,  third 
party  administrators  (TPA),  employers, 
self- insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.e.,  health  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  ior  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentialify  of  the 
data  and  prevent  unauthorized  access. 

Other  insurers,  TPAs,  HMOs,  and 
HCPPs  may  require  HELPUNE 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided. 

6.  To  a  Member  of  Congress  or  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  often  request  the  help  of 
a  Member  of  Congress  in  resolving  some 
issue  relating  to  a  matter  before  HCFA. 
The  Member  of  Congress  then  writes 
HCFA,  and  HCFA  must  be  able  to  give 
sufficient  information  tin  response  to 
the  inquiry. 

7.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 


DOJ  has  agreed  to  represent  the 
employee,  or 

a.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court,  or  adjudicatory  body 
involved. 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

9.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require 
HELPLINE  information  for  the  purpose  * 
of  combating  fraud  and  abuse  in  such 
Federally  funded  programs. 


B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  system  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 
65  FR  82462  (12-28-00).  Subparts  A 
and  E.  Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  not  directly 
identifiable,  except  pursuant  to  one  of 
the  routine  uses  or  if  required  by  law. 
if  we  determine  there  is  a  possibility 
that  an  individual  can  be  identified 
through  implicit  deduction  based  on 
small  cell  sizes  (instances  where  the 
patient  population  is  so  small  that 
individuals  who  are  familiar  with  the 
enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary'). 

L  Safeguards 

A.  Administrative  Safeguards 

The  HELPLINE  system  will  conform 
to  applicable  law  and  policy  governing 
the  privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  The 
Privacy  Act  of  1984.  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995.  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  and  Management 
and  Budget  (OMB)  Circular  A-130, 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-130,  Appendix  ID. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18. 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems. 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  dot  to  release  any 
data  imtil  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  siifficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent- unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
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the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  insure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Controls  Administrator 
classes  have  read  and  write  access  to 
key  fields  in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables: 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  classes  have  read  and 
write  access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  HELPLINE  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card;  key  and/or  combination 
that  grant  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log  on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 


•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resiume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  HELPLINE.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  proper 
level  of  security- clearance  for  the 
information  in  this  system  to  provide 
added  security  and  protection  of  data  in 
this  system. 

CMS  will  monitor  the  collection  and 
reporting  of  HELPLINE  data.  CMS  will 
take  precautionary  measures  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights.  CMS  will 
collect  only  that  information  necessary 


to  perform  the  system's  functions.  In 
addition,  CMS  will  make  disclosure 
ft'om  the  proposed  system  only  with 
consent  of  the  subject  individual,  or  his/ 
her  legal  representative,  or  in 
accordance  with  an  applicable 
exception  provision  of  the  Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the'disclosure  of 
information  relating  to  individuals. 

Dated:  March  13.  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  and 
Medicaid  Services. 

09-70-0535 

SYSTEM  NAME: 

1-800  Medicare  Helpline 
(HELPLINE).  HHS/CMS/CBC. 

SECURmr  classification: 
Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850  and  at 
various  co-locations  of  CMS  Call  Center 
contractors. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Information  is  collected  on 
individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare)  benefits  under 
Title  XVIII  of  the  Act  or  under 
provisions  of  the  Railroad  Retirement 
Act,  individuals  under  age  65  who  have 
been,  or  currently  are,  entitled  to  such 
benefits  on  the  basis  of  having  been 
entitled  for  not  less  than  24  months  to 
disability  benefits  under  Title  II  of  the 
Act  or  under  the  Railroad  Retirement 
Act,  individuals  who  have  been,  or 
currently  are,  entitled  to  such  benefits 
because  they  have  ESRD,  individuals 
age  64  and  8  months  or  over  who  are 
likely  to  become  entitled  to  health 
insurance  (Medicare)  benefits  upon 
attaining  age  65,  and  individuals  under 
age  65  who  have  at  least  21  months  of 
disability  benefits  who  are  likely  to 
become  entitled  to  Medicare  upon  the 
25th  month  of  their  being  disabled. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  collected  information  will 
contain  name,  address,  telephone 
number,  health  insurance  claim  (HIC) 
number,  geographic  location,  race/ 
ethnicity,  sex.  and  date  of  birth,  as  well 
as.  backgrouH"  •aformation  relating  to 
Medicare  or  Medicaid  issues.  The 
HELPLINE  will  also  maintain  a  caller 
history  for  purposes  of  re-contacts  by 
customer  service  representatives  or 
CMS,  contain  information  related  to 
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Medicare  enrollment  and  entitlement, 
and  group  health  plan  enrollment  data, 
as  well  as,  background  information 
relating  to  Medicare  or  Medicaid  issues. 

AirTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  this 
system  is  given  under  provisions  of  41 
Code  of  Federal  Regulations  (CFR), 
Chapter  1 01-20. 302 ,  Conduct  on 
Federal  Property,  Office  of  Management 
and  Budget  (OMB)  Circular  A-123. 
Internal  Control,  and  Title  42  United 
States  Code  (U.S.C.)  section  1395W-21 
(d)  (Public  Law  105-33,  the  Balanced 
Budget  Act  of  1997). 

PURPOSE  (S): 

The  primary  purpose  of  the  SOR  is  to 
provide  general  information  to 
beneficiaries  and  future  beneficiaries  so 
that  they  can  make  informed  Medicare 
decisions,  maintain  information  on 
Medicare  enrollment  for  the 
administration  of  the  Medicare  program, 
including  the  following  functions: 
ensuring  proper  Medicare  enrollment, 
claims  payment.  Medicare  premiimi 
billing  and  collection,  coordination  of 
benefits  by  validating  and  verifying  the 
enrollment  status  of  beneficiaries,  and 
validating  and  studying  the 
characteristics  of  persons  enrolled  in  the 
Medicare  program  including  their 
requirements  for  information. 
Information  retrieved  ft'om  this  SOR 
will  also  be  disclosed  to:  (1)  Support 
regulatory,  reimbursement,  and  policy 
functions  performed  within  the  Agency 
or  by  a  contractor  or  consultant;  (2) 
another  Federal  or  state  agency,  agency 
of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent;  (3)  providers  and  suppliers  of 
services  for  administration  of  Title  XVIII 
of  the  Social  Security  Act;  (4)  third 
parties  where  the  contact  is  expected  to 
have  information  relating  to  the 
individual's  capacity  to  manage  his  or 
her  own  affairs;  (5)  other  insurers  for 
processing  individual  insurance  claims; 
(6)  support  constituent  requests  made  to 
a  congressional  representative;  (7) 
support  litigation  involving  the  Agency; 
and  (8)  combat  fraud  and  abuse  in 
certain  health  benefits  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  imder  which  CMS  may  release 
information  from  the  HELPLINE 
without  the  consent  of  the  individual  to 
whom  such  information  pertains.  Each 
proposed  disclosure  of  information 
under  these  routine  uses  will  be 


evaluated  to  ensure  that  the  disclosure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  v«ll  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enroUees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary). 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 
65  Federal  Register  (FR)  82462  (12-28- 
00),  subparts  A  and  E.  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  We  are 
proposing  to  establish  or  modify  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  providers  and  suppliers  of 
services  directly  or  through  fiscal 
intermediaries  or  carriers  for  the 
administration  of  Title  XVIII  of  the 
Social  Security  Act. 

4.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  under  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 


individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  The  individual  is  confined  to  a 
mental  institution,  a  coiurt  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exist,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
acciu'acy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
entitlement  to  benefits  under  the 
Medicare  program,  the  amount  of 
reimbursement,  and  in  cases  in  which 
the  evidence  is  being  reviewed  as  a 
result  of  suspected  fraud  and  abuse, 
program  integrity,  quality  appraisal,  or 
evaluation  and  measurement  of 
activities. 

5.  To  insurance  companies,  third 
party  administrators  (TTA),  employers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  {i.e.,  health  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

6.  To  a  Member  of  Congress  or  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

7.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 
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a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  oi  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. ' 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

9.  To  another  Feideral  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  govermnental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  on  paper, 
computer  diskette  and  on  magnetic 
storage  media. 

RETRIEV  ABILITY: 

The  records  are  retrieved  by  name  and 
identification  niunber. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 


In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the 
HELPLINE  system.  For  computerized 
records,  safeguards  have  been 
established  in  accordance  with  the 
Department  of  Health  and  Human 
Services  (HHS)  standards  and  National 
Institute  of  Standards  and  Technology 
guidelines,  e.g.,  security  codes  will  be 
used,  limiting  access  to  authorized 
personnel.  System  securities  are 
established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program; 
CMS  Automated  Information  Systems 
(AIS)  Guide,  Systems  Securities 
Policies,  and  OMB  Circular  No.  A-130 
(revised).  Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  a  period  of 
10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Call  Center 
Operations,  Customer  Teleservice 
Operations  Group,  Center  for 
Beneficiary  Choices,  CMS,  7500 
Security  Boulevard,  C2-26-20, 
Baltimore,  Maryland  21244-1850. 

NOTinCATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  health  insurance  claim  number, 
address,  date  of  birth,  and  sex,  and  for 
verification  purposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
number  (SSN).  Furnishing  the  SSN  is 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  systems  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR  5b. 7). 


RECORD  SOURCE  CATEGORIES: 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in 
the  case  of  some  situations,  through 
third  party  contacts  that  make  calls  to 
the  1-800  Medicare  Helpline.  Updating 
information  is  also  obtained  from  the 
Enrollment  Data  Base,  Common 
Working  File,  and  the  Master 
Beneficiary  Record  maintained  by  the 
Social  Security  Administration. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. , 
[FR  Doc.  03-11748  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4120-03-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  NCCAM  Customer 
Service  Data  Collection 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Center  for  Complementary  and 
Alternative  Medicine  (NCCAM),  the 
National  histitutes  of  Health  (NTH),  will 
submit  to  the  Office  of  Memagement  and 
Budget  (OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  A  notice  of  this  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
February  24,  2003,  page  8610-8611,  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  announce  a 
final  30  days  for  public  comment.  NTH 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  uiiless  it 
displays  a  currently  valid  OMB  control 
number. 

Proposed  Collection 

Title:  NCCAM  Customer  Service  Data 
Collection.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  NCCAM 
provides  the  public,  patients,  families, 
health  care  providers,  complementary 
and  alternative  medicine  (CAM) 
practitioners,  and  others  with  the  latest 
scientifically  based  information  on  CAM 
and  information  about  NCCAM's 
programs  through  a  variety  of  channels 
including  its  toll-free  telephone 
information  service  and  its  quarterly 
newsletter.  NCCAM  wishes  to  measiu^ 
customer  satisfaction  with  NCCAM 
telephone  interactions  and  the  NCCAM 


newsletter  and  to  assess  which 
^udiences  are  being  reached  through 
these  channels.  This  effort  involves  a 
telephone  survey  consisting  of  9 
questions,  which  will  be  asked  of  50 
percent  of  all  callers,  for  an  annual  total 
W  approximately  4,059  respondents; 
ftnd  a  newsletter  survey  consisting  of  10 
questions,  which  will  be  sent  as  a  print 
survey  to  all  newsletter  subscribers,  for 
an  annual  total  of  approximately  823 
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respondents.  NCCAM  will  use  the  data 
collected  from  the  surveys  to  help 
program  staff  measure  the  impact  of 
their  communication  efforts,  tailor 
services  to  the  public  and  healtii  care 
providers,  measure  service  use  among 
special  populations,  and  assess  the  most 
effective  media  and  messages  to  reach 
these  audiences.  Frequency  of  Response: 
Once  for  the  telephone  survey,  and 
periodically  for  the  newsletter  survey 


(to  measure  any  changes  in  customer 
satisfaction).  Affected  Public: 
Individuals  and  households.  Type  of 
Respondents:  For  the  telephone  survey, 
patient,  spouse/family/friend  of  patient, 
health  care  providers,  physicians.  CAM 
practitioners,  or  other  individuals 
contacting  the  NCCAM  Clearinghouse; 
for  the  newsletter  survey,  subscribers  to 
the  NCCAM  newsletter.  The  annual 
reporting  burden  is  as  follows. 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated     |  «  . 

number  of  re-     '^^.^'^96  bur 


sponses  per 
respondent 


den  hours 
per  response 


Estimated 

total  annual 

burden  hours 

requested 


Telephone  survey 


hdi 

r 


ividuals  or  households 


4,059 


0.075 


305 


Newsletter  survey 


Individuals  or  households 
Annualized  totals  


823 


4,882 


0.050 


82 


387 


The  aimualized  cost  to  respondents  is 
estimated  at  $5,545  for  the  telephone 
survey  and  $1,312  for  the  newsletter 
survey.  There  are  no  Capital  Costs  to 
•  report.  There  eu-e  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  inviteid  on  the  following  points:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  flie  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions;  (3)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 


information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Christy 
Thomsen,  Director,  Office  of 
Commimications  and  Public  Liaison, 
NCCAM,  6707  Democracy  Boulevard, 
Suite  401,  Bethesda,  MD  20892-5475;  or 
fax  your  request  to  301-480-3519;  or  e- 
mail  tbomsenc@mail.nih.gov.  Ms. 
Thomsen  can  be  contacted  by  telephone 
at  301-451-8876. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
thefr  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  May  1,  2003. 
Christy  Thomsen, 

Director,  Office  of  Communications  and 
Public  Liaison,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health. 
(FR  Doc.  03-11719  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


ACTION:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtfi 

National  institute  of  Allergy  and 
Infectious  Diseases:  Licensing 
Opportunity  and  Cooperative  Research 
and  Development  Agreement 
("CRADA")  Opportunity;  Live 
Attenuated  Vaccine  To  Prevent 
Disease  Caused  by  West  Nile  Virus 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 


SUMMARY:  The  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID) 
of  the  NIH  is  seeking  licensees  and/or 
CRADA  partners  to  further  develop, 
evaluate,  and  commercialize  modified 
West  Nile  virus  (WNV)  chimeras  as  a 
live  attenuated  vaccine  against 
infections  of  WNV  in  himians.  NIAID  is 
also  seeking  licensees  to  commercialize 
modified  WNV  chimeras  as  live 
attenuated  veterinary  vaccines  against 
infections  of  Wi^  in  animals. 
DATES:  Respondents  interested  in 
licensing  the  invention  will  be  required 
to  submit  an  "Application  for  License  to 
Public  Health  Service  Inventions"  on  or 
before  August  11,  2003,  for  priority 
consideration. 

Interested  CRADA  collaborators  must 
submit  a  confidential  proposal  summary 
to  the  NIAID  (attention  Richard  K. 
Williams,  Ph.D.  at  the  address 
mentioned  below)  on  or  before  August 
11,  2003,  for  consideration.  Guidelines 
for  preparing  full  CRADA  proposals  will 
be  commimicated  shortly  Uiereafter  to 
all  respondents  with  whom  initial 
confidential  discussions  will  have 
established  sufficient  mutual  interest. 
CRADA  and  PHS. License  Applications 
submitted  thereafter  may  be  considered 
if  a  suitable  CRADA  collaborator  or 
Licensee(s)  has  not  been  selected. 
ADDRESSES:  Questions  about  licensing 
opportimities  should  be  addressed  to 
Peter  Soukas,  J.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
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3804.  Telephone:  (301)  435-4646; 
Facsimile:  (301)  402-0220;  E-mail: 
psl93c@nih.gov.  Information  about 
Patent  Applications  and  pertinent 
information  not  yet  publicly  described 
can  be  obtained  under  the  tenns  of  a 
Confidential  Disclosure  Agreement. 
Respondents  interested  in  licensing  the 
invention  will  be  required  to  submit  an 
"Application  for  License  to  Public 
Health  Service  Inventions." 

Depending  upon  the  mutual  interests 
of  the  Licensee(s)  and  the  NIAID,  a 
CRADA  to  collaborate  to  develop  \VNV 
vaccines  in  humans  may  also  be 
negotiated.  Proposals  and  questions 
about  this  CRADA  opportunity  should 
be  addressed  to  Richard  K.  Williams, 
Ph.D.,  Technology  Development 
Associate,  Office  of  Technology 
Development,  NIAID,  6610  Rockledge 
Drive,  Room  4071,  Bethesda,  MD 
20892-6606.  Telephone:  (301)  402- 
0960;  E-mail:  rwilliams@niaid.nih.gov. 
Respondents  interested  in  submitting  a 
CRADA  Proposal  should  be  aware  that 
it  may  be  necessary  to  secure  a  license 
to  the  above-mentioned  patent  rights  in 
order  to  commercialize  products  arising 
from  a  CRADA. 

SUPPLEMENTARY  INFORMATION:  WNV  has 
recently  emerged  in  the  U.S.  and  is 
considered  a  significant  emerging 
disease  that  has  embedded  itself  over  a 
considerable  region  of  the  U.S.  WNV 
infections  have  been  recorded  in 
humans  as  well  as  in  different  animals. 
To  date,  WNV  has  killed  294  people  in 
the  U.S.  and  caused  severe  disease  in 
more  than  4222  others.  This  project  is 
part  of  NIAID's  comprehensive 
emerging  infectious  disease  program, 
which  supports  research  on  bacterial, 
viral,  and  other  types  of  disease-causing 
microbes. 

The  methods  and  compositions  of  this 
invention  provide  a  means  for 
prevention  of  WNV  infection  by 
immunization  with  attenuated, 
immimogenic  viral  vaccines  against 
WNV.  The  invention  involves  a 
chimeric  virus  form  consisting  of  parts 
of  WNV  and  Dengue  virus.  Construction 
of  the  hybrids  and  their  properties  are 
described  in  detail  in  PNAS,  Pletnev  AG 
etal.,  2002;  99(5):3036-3041. 

The  WNV  chimeric  vaccine  does  not 
target  the  central  nervous  system,  which 
would  be  the  case  in  an  infection  with 
wild  type  WNV.  The  vaccine  stimulates 
strong  anti-WNV  immune  responses, 
even  following  a  single  dose  of  the 
vaccine.  When  injected  into  mice,  the 
vaccine  protected  all  of  the  immunized 
animals  from  subsequent  exposiire  to 
the  New  York  WNV  strain.  The  vaccine 
was  also  effective  in  primates. 


Researchers  intend  to  begin  himian 
trials  in  late  2003. 

The  WNV  vaccine  may  be  used  to 
protect  the  human  population, 
particularly  the  elderly  people,  and 
domestic  animals  from  WNV  infection 
in  the  affected  regions  of  the  U.S.  as 
well  as  worldwide. 

The  invention  claimed  in  DHHS 
Reference  No.  E-357-01/0, 
"Construction  of  West  Nile  Virus  and 
Dengue  Virus  Chimeras  for  Use  in  a  Live 
Virus  Vaccine  to  Prevsnt  Disease 
Caused  by  West  Nile  Virus"  (AG  Pletnev 
et  ai],  PCT/US03/00594  filed  Jan  09, 
2003,  is  available  for  exclusive  or  non- 
eyclusive  licensing  for  developing  a 
vaccine  against  WNV  for  humans  or 
veterinary  use  in  accordance  with  35 
U.S.C.  207  and  37  CFR  part  404.  NIAID 
is  also  interested  in  further  development 
of  the  technology  under  one  or  more 
CRADAs  in  the  human  applications 
described  below. 

Under  the  CRADA  the  production  of 
WNV  vaccines  for  humans  will  be 
optimized  and  the  vaccine  evaluated  in 
a  series  of  clinical  studies  in  humans  as 
well  as  initial  safety  testing  in  humans. 
Positive  outcomes  of  these  studies  will 
indicate  continued  clinical  development 
aimed  at  supporting  regulatory  approval 
of  a  product  to  be  labeled  for  use  in 
humans.  The  Public  Health  Service 
(PHS)  has  filed  patent  applications  both 
in  the  U.S.  and  internationally  related  to 
this  technology.  Notice  of  the 
availability  of  the  patent  application  for 
licensing  was  first  published  in  the 
Federal  Register  on  May  2,  2002  (67  FR 
22093). 

NIAID's  principal  investigator  has 
extensive  experience  with  live 
attenuated  vaccines,  their  production 
and  testing,  and  clinical  trials.  The 
Collaborator  in  this  endeavor  is 
expected  to  assist  NIAID  in  evaluating 
its  ciurent  system  for  producing  the 
WNV  chimeras  claimed  in  the  patent 
applications  and  to  develop  and 
optimize  an  alternative  production 
method,  if  necessary,  to  manufacture 
sufficient  quantities  of  the  vaccine  for 
clinical  testing  in  humans  and  initial 
safety  studies  in  humans.  The 
Collaborator  must  have  experience  in 
the  manufact\u"e  of  live  attenuated 
vaccines  according  to  applicable  FDA 
guidelines  and  Points  to  Consider 
documents  to  include  Good 
Manufactiuing  Procedvires  (GMP).  In 
addition,  it  is  expected  that  the 
Collaborator  would  provide  funds  to 
supplement  the  LID's  research  budget 
for  the  project  and  to  support  the  initial 
human  testing. 

The  capability  statement  should 
include  detailed  descriptions  of:  (1) 
Collaborator's  expertise  in  the 


production  of  live  attenuated  vaccines, 
(2)  Collaborator's  ability  to  manufacture 
sufficient  quantities  of  the  vaccine 
according  to  FDA  guidelines  and  Points 
to  Consider  documents,  (3)  the  technical 
expertise  of  the  Collaborator's  principal 
investigator  and  laboratory  group  in 
preclinical  safety  testing  [e.g.,  expertise 
in  in  vitro  and  in  vivo  toxicity  and 
pharmacology  studies)  and  initial 
human  safety  studies,  and  (4) 
Collaborator's  ability  to  provide 
adequate  funding  to  support  initial 
human  safety  studies  required  for 
marketing  approval. 

Dated:  April  25,  2003. 
Michael  Mowatt, 

Director,  Office  of  Technology  Development, 
NIAID. 

Dated:  May  1 ,  2003. 
Steven  M.  Ferguson, 
Acting  Birector,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-11720  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting'will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Mathematics 
Cognition  and  Specific  Learning  Disabilities. 

Date:  May  29-30.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The- Hotel  George,  15  E  Street  NW., 
Washington,  DC  20001. 

Contact  Person:  Norman  Chang,  PhD. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health,  6100  Executive  Blvd., 


Federal  Register / Vol.  68.  No.  91 /Monday,  May  12,  2003 /Notices 


25385 


hoom  5E03,  Bethesda,  MD  20892,  (301)  496- 
Il485. 

The  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
program  Nos.  93.864.  Population  Research; 
03.865,  Research  for  Mothers  and  Children; 
03.929.  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
'nstitutes  of  Health.  HHS) 


Dated:  May  5.  2003: 
Anna  P.  SnouCfer, 

acting  Director.  Office  of  Federal  Advisory 
ommittee  Policy. 

(FR  Doc.  03-11715  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4140-41-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
Of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Diabetes. 
Eiidocrinology  and  Metabolic  Diseases  B 
Subcommittee. 
j  Date:  June  17-18.  2003. 
j  Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn,  Philadelphia 
Gaiter  City.  1100  Arch  Street.  Philadelphia. 
PA  19107. 

Contact  Person:  John  F.  Connaughton,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK.  National  Institutes  of 
Health,  Room  757.  6707  Democracy 
Boulevard,  Bethesda.  MD  20892.  (301)  594- 
7797,  connaughtonj@extra.niddk.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 


and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  5.  2003. 

Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-11716  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive^and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group  Digestive  Diseases  and 
Nutrition  C  Subcommittee  DDK-C. 

Date;  June  12-13,  2003. 

Open:  June  12.  2003.  8  a.m.  to  8:30  a.m. 

Agenda:  To  review  procedures  and  discuss 
policies. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington.  VA 
22202. 

Closed:  June  12,  2003.  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
.1250  South  Haves  Street,  Arlington.  VA 
22202. 

Closed:  June  13.  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person.- Carolyn  Miles.  PhD, 
Scientific  Review  Administrator,  Review 


Branch.  DEA,  NIDDK.  Room  755.  6707 
Democracy  Boulevard,  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-7791. 
milesc@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  May  5,  2003. 

Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc,  03-11717  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  ZGMl  MBRS  7  03. 

Date:  May  7,  2003. 

Time:  2  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building.  45  Center  Drive.  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Richard  I.  Martinez.  PhD.. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health,  Natcher  Building.  Room  3AN-12B, 
45  Center  Drive  MSC  6200,  Bethesda.  MD 
20892-6200,  301-594-2849.  rm63f&nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Re.search;  93.859.  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
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Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  May  2,  2003. 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-11718  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  to  be  held  in  June  2003. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
and  Human  Services  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  and  a  discussion  of  the 
proposed  guidelines  for  alternative 
specimen  testing  and  on-site  testing.  If 
anyone  needs  special  accommodations 
for  persons  with  disabilities,  please 
notify  the  Contact  listed  below. 

The  meeting  will  include  an 
evaluation  of  sensitive  National 
Laboratory  Certification  Program  (NLCP) 
internal  operating  procedures  and 
program  development  issues.  Therefore, 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(9)(B)  and  5 
U.S.C.  App.2,  section  10(d). 

A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane.  Rockwall  II,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  website:  http:// 
workplace.samhsa.gov.  Additional 
information  for  this  meeting  may  be 
obtained  by  contacting  the  individual 
listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention,  Drug  Testing  Advisory 
Board. 


Meeting  Date:  June  3.  2003;  8:30  a.m.-4:30 
p.m.,  June  4.  2003;  8:30  a.m.-Noon. 

Place:  Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Type:  Open:  June  3,  2003;  8:30  a.m.-10:30 
a.m..  Closed:  June  3,  2003;  10:30  a.m.-4:30 
p.m..  Closed:  June  4,  2003;  8:30  a.m.-Noon. 

Contact:  Donna  M.  Bush.  Ph.D.,  Executive 
Secretary,  Telephone:  (301)  443-6014,  and 
FAX:  (301)  443-3031. 

Dated:  May  2,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  03-11500  Filed  5-9-03;  8:45  am) 

BILLING  CODE  4162-20-U 


DEPARTMENT  OF  HOUSING  AND 
UBRAN  DEVELOPMENT 

[Docket  NO.FR-4815-N-25] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Public 
Housing  Drug  Elimination  Program: 
Grantee  Reporting 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  11, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0124)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 


telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Drug  Elimination  Program:  Grantee 
Reporting. 

OMB  Approval  Number:  2577-0124. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Recipients  of  Drugh  Elimination  Grants 
submit  their  semi-aimual  performance 
report  to  HUD  on  the  progress  of  each 
grant  and  use  of  funding.  Reports  cover 
activities  funded  by,  or  coordinated 
through,  that  specific  grant  during  the 
reporting  period  for  all  developments  or 
areas  targeted  by  that  grant.  A  close-out 
report  is  submitted  at  the  end  of  the 
grant  life-cycle.  Grant  applications  are 
no  longer  included  in  this  information 
collection. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Frequency  of  Submission:  Annually, 
Semi-annually,  at  the  end  of  the  grant 
life-cycle. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


=      Burden  hours 


Reporting  Burden 


1,600 


16 


51,200 
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Total  Estimated  Burden  Hours: 
51,200. 

Status:  Reinstatement,  with  change,  of 
previously  approved  coUection  for 
which  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  2.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-11673  Filed  5-9-03;  8:45  am] 
aUMG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4801-C-02] 

Notice  Of  Funding  Availablilty  for 
HOPE  VI  Demolition  Grants  Fiscal  Year 
2002;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  HOPE  VI  Demolition  Grants  Fiscal 
Year  2002;  Correction. 


SUMMARY:  On  April  4,  2003.  HUD 
published  the  Notice  of  Funding 
Availability  (NOFA)  for  HOPE  VI 
Demolition  Grants  Fiscal  Year  2002. 
This  document  makes  six  technical 
corrections  to  the  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  Clayton,  Office  of  Public 
Housing  Investments,  Room  4130, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  (202)  401-8812, 
extension  5461  (this  is  not  a  toll-free 
number).  Persons  with  hearing  and/or 
speech  challenges  may  access  the  above 
telephone  number  by  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  April 
4,  2003,  HUD  published  the  Notice  of 
Funding  Availability  (NOFA)  for  HOPE 
VI  Demolition  Grants  for  Fiscal  Year 
2002  (68  FR  16672).  Subsequent  to 
publication,  an  error  was  discovered  in 
the  NOFA  and  appended  Application 
within  the  description  of  standard 
relocation  reqiurements.  That  error  is 
corrected  in  this  document.  In  addition, 
it  was  discovered  that  the  NOFA 
incorrectly  instructed  that  applicants 
should  leave  blank  box  15  of  HUD-Form 
424;  however,  it  is  box  20  that  should 
remain  blank.  Also,  it  was  determined 
that  the  Application  section  of  the 
NOFA  contained  an  ambiguous 
requirement  that  applicants  include  a 


list  of  prior  HUD  public  housing  grant 
assistance  used  for  physical 
revitalization  of  the  proposed 
development.  This  notice  removes  that 
requirement.  Finally,  this  notice  amends 
the  NOFA  to  make  it  consistent  with 
Executive  Order  13202,  "Preservation  of 
Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects." 

Accordingly,  the  Notice  of  Funding 
Availability  (NOFA)  for  HOPE  VI 
Demolition  Grants  Fiscal  Year  2002, 
published  in  the  Federal  Register  on 
April  4.  2003,  (68  FR  16672)  is  corrected 
as  follows: 

1.  On  page  16675,  in  the  first  column, 
paragraph  (B)(1)  is  corrected  to  read  as 
follows:  "Relocation  as  a  result  of 
demolition  approved  by  a  section  18 
demolition  application  is  subject  to 
section  18  of  the  1937  Act." 

2.  On  page  16679,  in  the  first  column, 
insert  a  new  section  XV  that  reads  as 
follows: 

XV.  Executive  Order  13202. 
Preservation  of  Open  Competition  and 
Government  Neutrality  Towards 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects. 

Consistent  with  Executive  Order 
13202,  "Preservation  of  Open 
Competition  and  Govenmient  Neutrality 
Towards  Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects,"  as 
amended,  it  is  a  condition  of  receipt  of 
assistance  under  this  NOFA  that  neither 
you  nor  any  subrecipient  or  program 
beneficiary  receiving  funds  under  an 
award  granted  under  this  NOFA,  nor 
any  construction  manager  acting  on 
behalf  of  you  or  any  such  subrecipient 
or  program  beneficiary,  may  require 
bidders,  offerors,  contractors,  or 
subcontractors  to  enter  into  or  adhere  to 
cuay  agreement  with  any  labor 
organization  on  any  construction  project 
funded  in  whole  or  in  part  by  such 
award  or  on  any  related  federally 
funded  construction  project;  or  prohibit 
bidders,  offerors,  contractors,  or 
subcontractors  from  entering  into  or 
adhering  to  any  such  agreement  on  any 
such  construction  project;  or  otherwise 
discriminate  against  bidders,  offerors, 
contractors,  or  subcontractors  on  any 
such  construction  project  because  they 
become  or  refuse  to  become  or  remain 
signatories  or  otherwise  to  adhere  to  any 
such  agreements.  Contractors  and 
subcentractors  are  not  prohibited  from 
voluntarily  entering  into  such 
agreements.  A  recipient  or  its 
construction  manager  may  apply  to , 


HUD  under  section  5(c)  of  the  Executive 
Order  for  an  exemption  from  these 
requirements  for  a  project  where  a 
construction  contract  on  the  project  had 
been  awarded  as  of  February  17,  2001, 
and  was  subject  to  requirements  that  are 
prohibited  under  the  Executive  Order. 

3.  On  page  16679,  section  "XV. 
Findings  and  Certifications"  is 
redesignated  as  section  "XVI.  Findings 
and  Certifications." 

4.  On  page  16683,  in  the  paragraph 
numbered  "3,"  the  third  sentence  is 
corrected  to  read  as  follows:  "Do  not  fill 
in  box  20,  as  you  will  report  your 
funding  elsewhere  in  the  application." 

5.  On  page  16688,  the  paragraph 
nimibered  "6"  is  deleted. 

6.  On  page  16690,  the  second 
sentence  in  the  paragraph  is  corrected  to 
read  as  follows:  "In  accordance  with 
section  DC  of  the  NOFA,  you  must 
provide  a  certification  that  you  have 
completed  a  HOPE  VI  Relocation  Plan 
and  that  it  conforms  to  the  applicable 
requirements." 

Dated:  May  6,  2003.  • 

Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  03-11763  Filed  5-9-^3;  8:45  am] 

BHXING  CODE  421»-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EL,  WYWI 57607] 

Coal  Lease  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.C.  201  (b),  and  to 
the  regulations  adopted  at  43  CFR  part 
3410,  all  interested  parties  are  hereby 
invited  to  participate  with  Powder  River 
Coal  Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Campbell  and 
Converse  Counties,  WY: 

T.  41  N.,  R.  70  W.,  6th  P.M..  Wyoming 
Sec.  19:  Lots  6-11,  12(SV2),  13-20; 
Sec.  20:  Lots  5(SV2),  6(SV2),  7(SV2).  8(SV2), 

9-16; 
Sec.  21:  Lots  5(SV2),  6-16; 
Sec.  27:  Lots  1-16; 
Sec.  28:  LoU  1-15.  NEV4SW>/.; 
Sec.  29:  Lots  1-16; 
Sec.  30:  Lots  5-12; 
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Sec.  33:  Lots  1-8; 

Sec.  34:  Lots  1-8; 
T.  41  N..  R.  71  W.,  6th  P.M..  Wyoming 

Sec.  23:  Lots  1,  8,  9;  * 
.     Sec.  24:  Lots  1-16; 

Sec.  25:  Lots  1^.  9,  10.  12(NV2). 
Containing  5,426.045  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  imleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  data  for  the  purpose  of 
delineating  the  bumlines  for  the  upper 
and  lower  splits  of  the  Wyodak- 
Anderson  coal  seam  and  further  fine- 
tune  coal  quality  and  structure. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW157607):  Bureau  of  Land 
Management,  Wyoming  State  Office. 
5353  Yellowstone  Road.  P.O.  Box  1828, 
Cheyenne.  WY  82003;  and,  Bureau  of 
Land  Management.  Casper  Field  Office, 
2987  Prospector  Drive,  Casper.  WY 
82604. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY,  and 
"The  Douglas  Budget"  of  Douglas.  WY. 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  May  5, 
2003,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Powder  River  Coal 
Company  no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Powder  River  Coal  Company. 
Attn:  Les  Petersen.  P.O.  Box  3034. 
Gillette.  WY  82717.  and  the  Bureau  of 
Land  Management,  Wyoming  State 
Office.  Branch  of  Solid  Minerals,  Attn: 
Mavis  Love,  P.O.  Box  1828,  Cheyenne, 
WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pm-suant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  March  11,  2003. 
Alan  RabinofT, 

Deputy  State  Director,  Minerals  and  Lands. 
|FR  Doc.  03-10434  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-1020-PG:  GP03-0160] 

Notice  of  Public  iMeeting,  John  Day/ 
Snake  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  revised  public  meeting 
date.  (The  meeting  date  has  already 
been  published  for  May  16,  2003.  The 
meeting  date  should  be  changed  to  May 
15,  2003.) 

SUMMARY:  ]n  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  John  Day 
Snake  Resource  Advisory  Coimcil 
(RAC),  will  meet  as  indicated  below. 

DATES:  The  meeting  will  be  held  on 
Thursday.  May  15.  2003  at  the  Geiser 
Griuid  Hotel  in  Baker  City,  OR 
beginning  at  8  a.m.  The  public  comment 
period  will  begin  at  approximately  1 
p.m.  and  the  meeting  will  adjourn  at 
approximately  3  p.m. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
plaiming  and  management  issues 
associated  with  public  land 
management  in  North  East  Oregon. 

Meeting  Topics 

National  Meeting  with  RAC  Chairs 
Subcommittee  Updates 
Meeting  Procedures 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Gibbons  at  (541)  416-6700, 
Prineville  Bureau  of  Land  Management. 
3050  NE  Third  Street.  Prineville,  OR. 
97754. 


Dated:  May  6.  2003. 
A.  Barron  Bail, 

District  Manager. 

|FR  Doc.  03-11867  Filed  5-09-03;  8:45  am] 

BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  notice  of  information 
collection  imder  review:  Revision  of  a 
currently  approved  collection; 
explosives  delivery  record. 

The  Department  of  Justice  (DO J), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi-om  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  July  11,  2003. -This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Megan  Morehouse, 
Public  Safety  Branch.  800  K  Street,  NW., 
Suite  710,  Washington,  DC  20001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  buxden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the  methology 
and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Explosives  Delivery  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  componen  t  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  5400.8. 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  Business  or  other 
for-profit.  The  ATF  F  5400.8.  Explosives 
Delivery  Record,  will  provide  a  record 
of  to  whom  the  explosive  materials  were 
given,  as  well  as  a  positive 
identification  verification,  for  purposes 
of  dehvery  to  a  Federal  explosive 
licensee  or  permittee. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  25,000 
respondents  will  complete  an  18  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  7,500 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Robert  B  Briggs.  Department 
Clearance  Officer,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600.  601  D  Street.  NW.,  Washington, 
DC  20530. 

bated:  May  8.  2003. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-11672  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4410-EB-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Revlew; 
Comment  Request 

April  30,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contract  Darrin 
King  on  (202)  693-4129  (this  is  non  a 
toll-free  number)  of  e-mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Office  for  the  Mine 
Safety  and  Health  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Emergency  Evacuations  and 
Mine  Emergency  Evaluation  and  Fire- 
fighting  Program  of  Instruction. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1219-0137. 

Frequency:  On  occasion  and 
Annually. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  664. 

Annual  Responses:  55,908. 

Annual  Burden  Hours:  5,010. 

Average  Armual  Response  Time  per 
Establishment:  7.5  hours. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $320.00. 

Description:  MSHA's  Emergency 
Temporary  Standard;  Final  Rule  67  FR 


239,  Thursday,  December  12,  2002) 
revises  requirements  for  Emergency 
Evacuations  oLunderground  coal  mines 
(30  CFR  parts  48  and  75)  by  setting  forth 
requirements  that  allow  for  miners  and 
mine  operators  to  rapidly  and  safely 
respond  to  emergency  situations  created 
by  fire,  explosion,  or  gas  or  water 
inimdation  hazards,  and  initiate  an 
immediate  mine  evacuation  when 
necessary  to  protect  miners  from  the 
grave  dangers  of  remaining  undergroiuid 
or  re-entering  affected  areas  when 
hazards  and  conditions  arise  that 
endanger  safety. 

On  December  11.  2002.  OMB 
approved  the  information  collection 
requirements  contained  in  the 
Emergency  Temporary  Standard  for  the 
maximimi  period  allowed  imder  5  CFR 
1320.13  ("Emergency  Processing"). 
Since  the  training,  recordkeeping,  and 
reporting  requirements  contained  in  the 
Emergency  Temporary  Standard  are 
critical  to  safety  of  miners,  MSHA  is 
seeking  to  extend  OMB  approval  for 
these  information  collection 
requirements  under  standard  clearance 
procedures. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-11674  Filed  5-9-03;  8:45  amj 

BILUNG  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Bureau  of  International  i^bor  Affairs 

Notice  of  Final  Determination 
Regarding  Forced/Indentured  Child 
Labor  Pursuant  to  Executive  Order 
13126 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  final  determination 
regarding  forced  child  labor  in  the 
firecracker  industry  in  China. 

SUMMARY:  This  notice  sets  forth  the  final 
determination  regarding  a  May  2001 
submission,  pursuant  to  Executive 
Order  13126  ("Prohibition  of 
Acquisition  of  Products  Produced  by 
Forced  or  Indentured  Child  Labor")  and 
alleging  forced  child  labor  in  the 
firecracker  industry  in  China.  The 
Department  of  Labor,  in  consultation 
and  cooperation  with  the  Departments 
of  Treasury  and  State,  has  determined 
that  firecrackers  from  China  should  not 
be  added  to  final  list  of  products 
prohibited  from  acquisition  under 
Executive  Order  13126,  based  on  the 
lack  of  recent,  credible  and 
appropriately  corroborated  information 
indicating  that  this  product  is  being 
manufactured  with  forced  or  indentured 
child  labor.  The  review  of  this  country/ 
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product  was  conducted  pursuant  to 
Executive  Order  13126  and  the 
Department's  "Procedural  Guidelines 
for  Maintenance  of  the  List  of  Products 
Requiring  Federal  Contractor 
Certification  as  to  Forced  or  Indentured 
Child  Labor." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Executive  Order  No.  13126,  which 
was  published  in  the  Federal  Register 
on  June  16,  1999  (64  FR  32383), 
declared  that  it  was  "the  policy  of  the 
United  States  Government  *   *   *  that 
the  executive  agencies  shall  take 
appropriate  actions  to  enforce  the  laws 
prohibiting  the  manufacture  or 
importation  of  goods,  wares  articles,  and 
merchandise  mined,  produced  or 
manufactured  wholly  or  in  part  by 
forced  or  indentured  child  labor". 
Pursuant  to  the  Executive  Order,  and 
following  public  notice  and  comment, 
the  Department  of  Labor  published  in 
the  January  18,  2001  Federal  Register,  a 
final  list  of  products,  identified  by  their 
country  of  origin,  that  the  Department, 
in  consultation  and  cooperation  with 
the  Departments  of  State  and  Treasury, 
has  a  reasonable  basis  to  believe  might 
have  been  mined,  produced  or 
manufactured  with  forced  or  indentured 
child  labor.  In  addition  to  this  list,  the 
Department  of  Labor  also  published  on 
January  18,  2001,  a  notice  of  procedural 
guidelines  for  maintaining,  reviewing, 
and,  as  appropriate,  revising  the  list  of 
products  required  by  Executive  Order 
13126.  (66  FR  5351).  The  list  of 
products  can  be  accessed  on  the  Internet 
at  http://www.doI.gov/ilab  or  can  be 
obtained  from:  International  Child  Labor 
Program  (ICLP),  Bureau  of  International 
Labor  Affairs,  Room  S-5307,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone:  (202)  693-4843;  fax  (202) 
693-4830.  A  copy  of  the  Procedural 
Guidelines  is  also  available  from  this 
office. 

Pursuant  to  Section  3  of  the  Executive 
Order,  the  Federal  Acquisition 
Regulatory  Councils  published  a  final 
rule  in  the  Federal  Register  on  January 
18,  2001,  providing  that  federal 
contractors  who  supply  products  that 
appear  on  the  list  issued  by  the 
Department  of  Labor  must  certify  to  the 
contracting  officer  that  the  contractor, 
or,  in  the  case  of  an  incorporated 
contractor,  a  responsible  official  of  the 
contractor,  has  made  a  good  faith  effort 
to  determine  whether  forced  or 
indentured  child  labor  was  used  to 
mine,  produce  or  manufacture  any 
product  furnished  under  the  contract 
and  that,  on  the  basis  of  those  efforts. 


the  contractor  is  unaware  of  any  such 
use  of  child  labor.  (48  CFR  subpart 
22.15).  The  regulation  also  imposes 
other  requirements  with  respect  to 
contracts  for  products  on  the  list  of 
products. 

II.  China/Firecrackers  Executive  Order 
Submission 

On  June  29.  2001,  the  Department  of 
Labor  accepted  for  review  a  subipission 
under  Executive  Order  13126  regarding 
the  use  of  forced  child  labor  in  the 
firecracker  industry  in  China.  The 
submission,  which  was  provided  by 
State  Department  Watch,  consisted  of  a 
newspaper  article  with  information 
describing  a  March  2001  incident  in 
which  children  in  Jiangxi  Province, 
China  were  allegedly  killed  while  being 
forced  to  manufacture  firecrackers  at 
their  school. 

In  accordance  with  the  "Procedural 
Guidelines  for  Maintenance  of  the  List," 
the  Department  initiated  a  review  into 
the  manufacturing  of  this  product  using 
forced  or  indentured  child  labor  in 
China.  In  conducting  the  review,  the 
Department  focused  on  available 
information  concerning  the  use  of 
forced  or  indentured  child  labor  from  a 
variety  of  sources,  including  the 
Departments  of  State  and  Treasury, 
nongovernmental  organizations,  and 
international  organizations.  In  addition, 
as  part  of  its  review  effort,  the 
Department  released  a  Federal  Register 
notice  on  August  21,  2002,  requesting 
information  from  the  public  on  the  use 
of  forced  child  labor  in  the 
manufacturing  of  firecrackers  in  China. 
The  Department  of  Labor  received  no 
responses  to  the  August  2002  notice. 
Through  this  review  process, 
insufficient  recent  and  credible 
evidence  was  acquired  to  corroborate 
the  news  article  and  to  establish  a 
reasonable  basis  to  believe  that  this 
product  is  being  manufactured  with 
forced  or  indentiu-ed  child  labor  in 
China. 

m.  Final  Determination 

In  general,  the  Department  of  Labor 
considers  and  weighs  several  factors  in 
making  determinations  under  thg^ 
Executive  Order:  the  natiue  of  the 
information  describing  the  use  of  forced 
or  indentured  child  labor;  the  source  of 
the  information;  the  date  of  the 
information;  the  extent  of  corroboration 
of  the  information  by  appropriate 
resources;  and  whether  the  information 
involved  more  than  an  isolated  incident. 
In  addition,  the  Department  of  Labor 
also  takes  into  consideration  whether 
recent,  credible  efforts  are  being  made  to 
address  forced  or  indentured  child  labor 
in  a  particular  country  or  industry. 


Based  on  the  lack  of  recent,  credible 
and  appropriately  corroborated 
information  found  through  the  review 
process  to  establish  a  reasonable  basis  to 
believe  that  this  product  is 
manufactured  with  forced  or  indentured 
child  labor,  and  as  the  submitted  news 
article  is  insufficient  by  itself  to 
establish  such  a  basis,  the  Department  of 
Labor,  after  consulting  with  the 
Departments  of  Treasury  and  State,  has 
determined  that  firecrackers  from  China 
should  not  be  added  to  the  Executive 
Order  13126  list  of  products. 

Signed  at  Washington.  DC  this  30th  day  of 
April  2003. 
Martha  E.  Newton, 
Acting  Deputy  Under  Secretary  for 
International  Labor  Affairs. 
|FR  Doc.  03-11677  Filed  5-9-03; 8:45  am] 

BILUrM:  CODE  4510-28-M 


DEPARTMENT  OF  LABOR 

Employnrtent  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice  of  proposed  data 
collection. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
process  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
process  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burdens  are 
minimized,  collection  instruments  are 
clearly  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  requesting  an 
extension  of  the  Migrant  and  Seasonal 
Farmworker  (MSFW)  Youth  Program 
Planning,  Reporting  and  Performance 
System  forms  and  related  instructions. 
OMB  approved  the  forms  on  November 
13.  2001  (OMB  Control  No.  1205-0429, 
expiring  7/31/2003).  A  copy  qf  the 
proposed  Information  Collection 
Request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  11,  2003. 
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ADDRESSES:  Alina  Walker,  Acting  Chief, 
Division  of  Seasonal  Farmworker 
Programs,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone:  202-693-2706  (this  is  not  a 
toll-free  number)  or 
waIker.aIina@doI.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Workforce  Investment  Act  (WLA) 
Final  Rule  at  20  CFR  667.300  requires 
annual  plans  and  quarterly  performance 
reports  from  all  "direct  grant 
recipients."  The  data  under  WLA  167 
MFSW  Youth  Program  is  used  to 
provide  material  reports  to  the  Secretary 
of  Labor,  respond  to  congressional 
inquiries,  support  congressional 
testimony  on  behalf  of  the  program,  and 
identify  areas  of  technical  assistance 
need  and  performance  improvement. 

On  November  1,  2002,  the  MSFW 
Youth  Program  began  on-line  reporting 
via  the  Enterprise  Information 
Management  System  (EIMS)  of  the 
Department  of  Labor.  All  MSFW  Youth 
Grantees  are  reqmred  to  submit 
quarterly  reports  through  the  EIMS. 


n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  burden  estimate  for  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques,  e.g.,  permitting 
electronic  submissions  of  responses. 

m.  Current  Actions 

This  proposed  ICR  will  be  used  by 
approximately  12  Workforce  Investment 
Act  (WIA)  MSFW  Youth  Program  grant 
recipients  as  the  primary  reporting  and 
performance  measurement  vehicle  for 
enrolled  youths  to  indicate  their 
characteristics,  training  and  services 


provided,  outcomes  (including  job 
placement  and  retention,  and 
attainment  of  basic  skills),  as  well  as 
detailed  financial  data  on  program 
expenditures. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
•Administration. 

Title:  Plarming,  reporting,  and 
performance  system  for  WIA  MSFW 
Youth  grant  recipients. 

OMB  Number:  1205-0429. 

Catalog  of  Federal  Domestic 
Assistance  Number: 

Record  Keeping:  Grant  recipients  shall 
retain  supporting  and  other  documents 
necessary  for  the  compilation  and 
submission  of  the  subject  reports  for 
three  years  after  submission  of  the  final 
financial  report  for  the  grant  in  question 
[29  CFR  97.42  and/or  29  CFR  95.53]. 

Affected  Public:  State  agencies; 
private,  non-profit  corporations. 

Cite/Reference/Fonn/etc:  The 
collection  instrument  is  for  the  MSFW 
Youth  Program  Planning,  Reporting,  and 
Performance  System  and  related 
instructions.  OMB-approved  forms  are 
provided  for  use  in  gathering 
information  at  the  grant  recipient  field 
office  level. 

IV.  Total  Burden 


Required  section  167  activity 

NFJP  Form  # 

Numljer  of 
respondents 

Responses 
per  year 

Total 
responses 

Hours  per 
response 

Total  txjrden 
hrs. 

Plan  Narrative 

ETA  9096 
ETA  9097 
ETA  9098 

12 
12 
12 
12 
12 
12 

1 

V) 
1 

1 

1 

4 

12 
5.000 
12 
12 
12 
48 

5 
3 
2 

15 
15 

7 

Data  Record  

60 

Report  from  Data  Record  

15,000 

Budget  Information  Summary 

24 

Program  Planning  Summary  

180 

Program  Status  Summary  

180 

336 

Totals  

12 

8 

5,096 

47 

15.780 

^  On  occasion. 

Total  Respondents:  12. 

Frequency:  Aimually  for  planning 
information;  quarterly  for  both  financial 
information  and  participation  and  -. 
characteristics  information. 

Total  Responses: 

Planning— 36  (12  times  3). 

Participant  Reporting — 48  (1  Program 
Status  Summary  per  quarter,  per  grant 
recipient  per  year). 

Participant  record  keeping  (MSFW 
SPIR)— 5000  records. 

There  are  four  statutorily-required 
quarterly  financial  status  reports  per 
grant  recipient  per  year,  by  year  of 
appropriation.  For  participation  and 
characteristics  information,  there  are 
four  quarterly  submissions  per  year, 
regardless  of  the  year{s)  of  frmding 
expended  during  the  program  year. 

Average  Time  per  Grantee  Response: 


Annual  Plan — 2  hours. 

Budget  Information  Summary  (BIS) — 
30  minutes;  (ETA  9096]. 

Program  Plaiming  Summary  (PPS) — 1 
hour;  [ETA  9097]. 

Financial  Status  Report — 30  minutes; 
[ETA  9092,  OMB  Approval  No.  1205- 
0428,  expiring  10/04]. 

Program  Status  Summary  (PSS) — 1 
hour;  [ETA  9098]. 

Individual  Recordkeeping  (Workforce 
Investment  Act  Standardized 
Participant  Record) — 3  hours  (per 
participant  record). 

The  individual  time  per  response 
varies  widely  depending  on  the  degree 
of  automation  attained  by  individual 
grant  recipients.  Grant  recipients  also 
vary  according  to  the  numbers  of 
individuals  served  in  each  program 
year.  If  the  grant  recipient  has  a  fully 


developed  and  automated  Management 
Information  System,  the  response  time 
is  limited  to  one-time  programming, 
plus  processing  time  for  each  response. 

Estimated  Total  Burden  Hours: 

Plaiming  (MSFW) — 12  responses 
times  2  hours  per  response  equals  24 
burden  hours. 

BIS  (MSFW)— 12  responses  times  30 
minutes  per  response  equals  6  burden 
hours. 

PPS  (MSFW)— 12  responses  times  1 
hour  per  response  equals  12  burden 
hours. 

FSR  (MSFW)^8  (12  times  4) 
responses  times  30  minutes  per 
response  equals  24  minimum  burden 
hours. 

PSS  (MSFW)^18  (12  times  4) 
responses  times  1  hour  per  response 
equals  48  buxden  hours. 
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The  use  of  the  term  "minimum"  refers 
to  the  fact  that  an  individual  grantee 
must  continue  to  report  on  expenditures 
by  year  of  appropriation  until  those 
funds  are  completely  expended.  Thus,  if 
more  than  one  year's  appropriation  is 
expended  in  a  given  quarter,  two  FSRs 
(or  more)  must  be  submitted  for  that 
period. 

Total  Burden  Cost  (capital/startup): 
$-0-. 

Total  Burden  Cost  (operating/ 
maintaining): 

MSFW  Youth  Program — (hours  times 
$15.00  per  hour). 

Costs  may  vary  widely  among 
grantees,  from  nearly  no  additional  cost 
to  some  higher  figure,  depending  on  the 
state  of  automation  attained  by  each 
grantee  and  the  wages  paid  to  the  staff 
actually  completing  the  various  forms. 
All  costs  associated  with  the  submission 
of  these  forms  are  allowable  grant 
expenses. 

Comments  submitted  in  response  to 
this  request  will  be  summarized  and/or 
included  in  the  Office  of  Management 
and  Budget  request  for  approval  of  the 


information  collection.  All  comments 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  2nd  day  of 
May  2003. 

Emily  Stover  DeRocco, 
Assistant  Secretary  of  Labor,  Employment 
and  Training  Administration. 
[FR  Doc.  03-11676  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Solicitation  for  Grant  Applications 
(SGA);  National  Farmworker  Jobs 
Program;  Housing  assistance  for 
Migrants  and  Seasonal  Farmworkers 

agency:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice:  amendment  to  SGA/ 
DFA-03-108. 

SUMMARY:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  dated 


April  17,  2003.  concerning  the 
availability  of  grant  funds  for  the 
National  Farmworker  Jobs  Program 
(NFJP)  and  Housing  for  Migrant  and 
Seasonal  Farmworkers  (MSFWs).  The 
docvunent  is  being  amended  to  provide 
clarifications  as  follows: 

•  A  completed  SF  424  along  with  a 
Program  Planning  Summary  (ETA  9094/ 
Attachment  I)  and  a  Budget  Information 
Summary  (ETA  9093/Attachment  II) 
should  be  included  in  all  National 
Farmworker  Jobs  Program  applications. 
Please  note  that  completing  the  ETA 
9094  will  not  satisfy  the  requirement  to 
provide  estimated  numbers  for  those 
proposed  to  receive  training  services 
and  to  receive  related  assistance 
services. 

•  For  the  purposes  of  the  Farmworker 
Housing  Assistance  SGA,  applicants 
should  submit  die  SF  424  and  SF  424A. 

Dated:  Signed  at  Washington,  DC,  this  6th 
day  of  May,  2003. 
Lorraine  H.  Saunders. 
Grant  Officer,  Employment  and  Training 
Administration. 

BILUNG  CODE  451 0-3(HM 
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WIA  Program  Planning  Summary  -  NFJP 
Title  l-D.  Section  167  -  Migrant/Seasonal 
Farmworker  Program 


U.S.  Department  of  Labor 

Employment  and  Trainino  Administration 


a.  Grantee  Name  and  Address 

b.  Grant  Number 

0MB  Approval  No:  1205O42S 
Expires:   12/31/04 

c.  Period  of  Grant 

From:                        To; 

d. 

Modification  Year          No 

1.  Participation  and  Termination 
Summary 

B.  Cumulative  Periods 

wBMimimm 

2nd 

"?S--:-':^-i»iiiPi»* 

4th 

A.  Total  Participants 

1.  New  Participants 

2.  Participants  Carried  Over 

3.  Total  Number  of  Participants  Exiting  Program 

II.  Participant  Outcomet 

A.  Entered  Unsubsidized  Employment 

B.  Completed  Training  Services 

C.  Total  Current  Participants 
(End-of-Period) 

" 

Remarks 

S?k>^toZlvT'l^sL°r^^  mcu/™:^^"***"  '^  *"'*T"*°:!  ""•*"  "  '"*"'^*  '  '^"^""y  '""''  0**B  control  numl^r.    Respondents 
^  I?.^  li     ,      ^V         ^PO""^  requirements  are  required  to  obtain  or  retain  tjenefits  (20  CFR  667  300)    Public  reoonino  bi#denfor  this 


ETA  9084 
(July  2001) 
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Instructions  for  Completing  NFJP,  WIA  Program  Planning  Summary  (PPS) 


General  instruction*.  The  PPS  is  required  to  t>e 
submitted  as  part  of  the  annual  grant  plan.  The 
specific  instructions  t>elow  explain  the  items  on 
the  PPS. 

a.  Grantee  Name  and  Address  -  Enter  the 
name  and  mailing  address. 

b.  Grant  Number  -  FOR  GRANT  OFFICE'S 
USE  ONLY 

c.  Period  of  Grant  -  Enter  the  month,  day.  and 
year  of  the  program  year's  starting  and  ending 
dates. 

d.  FOR  GRANT  OFFICER'S  USE  ONLY. 

Participation  and  Termination  Summary 

Section  L  describes  the  planned  flow  ot 
participants  through  the  program:  the  number 
entering,  those  leaving  ar>d  those  remaining  in 
the  program.  The  plan  is  cumulative  on  a 
quarterly  basis,  aruJ  includes  carry  over 
participants. 

Line  A.  Total  Participants  -  Enter  for  each 
quarter  the  cumulative  numt>er  of  participants 
planned  tor  the  program  year. 

Participant  is  an  inidividual  who  has 
receiv^  at  a  minimum  the  core  service  of 
being  determined  eligible  for  the  program, 
and  enrolled  in  the  program. 

Line  A.1.  New  Participants  -  Enter, 
for  each  quarter,  the  cumulative 
numt>er  of  new  participants  projected  to 
be  enrolled  in  this  program  year. 

Line  AJZ.  Participants  Carried  Over 

-  Enter  for  each  quarter,  the  number  of 
participants  projected  to  be  in  the 
grantee's  program  on  the  last  day  of  the 
previous  program  year  whose 
participation  will  continue  in  the  current 
program  year. 


Line  B.  Total  Number  of  Participants  Exiting 
the  Program  -  Enter,  for  each  quarter,  the 
cumulative  number  of  participants  expected  to 
exit  the  program  during  the  program  year. 


Participants  exit  the  program  after  the  6  month 
follow-up  period  or  when  you  have  determined  they 
should  no  longer  receive  Employment  and  Training 
services  furxied  under  the  NFJP. 


Section  If.  Participant  Outcomes. 

Line  ILA.  Entered  Unsubsidized 
Employment  -  Enter,  for  each  quarter, 
the  cumulative  number  of  participants 
you  e.xpect  to  place  in  ubsubsidized 
employment  by  the  end  of  the  program 
year. 

Line  ILB.  Completed  Training 
Services  -  Enter,  for  each  quarter,  the 
cumulative  numt>er  of  participants  you 
expect  will  complete  at  least  one 
training  service  by  the  end  of  the 
program  year. 


Line  C  Total  Current  Participants 

(End  of  Period)  -  Enter,  for  each 
quarter,  the  projected  numt>er  of 
participants  you  expect  to  be  enrolled  in 
the  program  as  of  the  end  of  that  quarter. 
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WIA  Budget  Information  Summary  -  NFJP 
Title  l-D,  Section  1 67  -  National 
Farmworker  Jobs  Program  (NFJP) 


U^.  Department  of  Labor 

Employmeni  and  Training  Administration 


a.  Grantee  Name  and  Address 


b.  Grant  Number 


c.  Period  of  Grartt 
From;  To: 


0M8  Approval  No:  1205.O42S 

Expires:   12/31/04 


d. 

Modification  Year No. 


1.  Cumulative  Quarterly  Projections  of  Expenditures  by  Cost  Categories  (Report  in 

Whole  Dollars  ONLY) 

A.  Grant  Program  Function  and  Activity 

B.  Cumulative  Periods 

mr  ■  -ifst-  ■  ■ 

2nd 

,     >«:•:.. 

4th 

t.  Program  Costs 

a.     Related  Assistartce  (Emergency 

Assislar>ce  and  Supportive  Services) 

b.     Ail  Other  Program  Services 

2.  Administration 

■ 

3.  Total  Grant  Costs 

u.  Available  Funds  in  tMs  Grant  Year 

1^'^^ 

A.  Balartce  in  Previous  Year  Grant 
(avaiiat>ie  funds  in  5th  quarter) 

B.  New  Obligational  Authority 

C  Tout  Available  Funds 

Remarl(s 


Persorjs  are  not  r»«Mr^  lo  respond  to  this  collection  of  information  unless  it  displays  a  currentty  valid  OMB  control  mxntjer    Resoondants 
ob^^gaiKK.  to  reply  to  these  reponing  requirements  are  required  to  obtain  or  retain  be^fits  (20  Cf^R  667  300)    S^re^S^  bJdSftoW^ 

sourOTS  gatrwr  ng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information    Send  comments  returdina 
^l^\^^^).  °»P*'^'  °'  ^^^'  ^  Constitution  Avenue.  N.W..  Room  N-1641.  Washington.  D.C.  20210  (Paperwork  «eOuction 


ETA  9083 
(JutyZOOl) 
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Instructions  for  Completing  ttie  NFJP  Budget  Information  Summary  (BIS) 


General  Instructions.  The  BIS  is  required 
for  each  Section  167  grantee's  program  and 
is  a  refluired  part  of  the  annual  grant  applicatioa 
Planned  expenditures  are  arrayed 
cumulatively  by  program  year  quarter. 

a.  Grantee  Name  and  Address  -  Enter  the 
name  and  complete  mailing  address. 

b.  Grant  Number  -  Enter  the  grant  number 
for  the  reporting  year  of  appropriation. 

c  Period  of  Grant  -  Enter  the  month,  day, 
and  year  of  the  program  year's  starting  and 
ending  dates. 

d.  Modification  -  FOR  GHani  o»->iC£R 
USE  ONLY. 

SECTION  I  -  Cumuiath/e  Quarterly  Pro|ections 
of  Expenditures  by  Cost  Categories  -  Annual 
projections  of  costs  by  quarter.  Planning 
periods  corresporKJ  to  WIA  Program  Year 
quarters;  for  NFJP.  the  Program  Year  is  from  July 
1  through  June  30.  Please  round  entries  on  the 
BIS  to  the  nearest  whole  dollar.  Entries  must  be 
listed  for  all  the  items  t>elow. 

Column  (A)  Grant  Program 
Function  and  Activity 

UneA.1.  Program  Costs  -  Enter, 

for  each  quarter,  the  cumulative 
projected  costs  for  program  activities 
listed  below.  The  entry  for  Line  A.I.  for 
each  period  is  the  sum  of  the  entries 
for  Lir)es  A.1.a.  amd  A.1.b.  Program 
costs  are  described  in  20  CFR  669, 
subpart  C. 

LlneA.1.a.  Related  Assistance - 
.  These  are  projected  costs  of  related 
assistance  services  as  desaibed  in 
Section  669.430. 

LineA.1.b.  All  Other  Program 
Services  -  All  program  costs  that 
are  not  Related  Assistance  services 
costs. 

Line  2.  Administration  -  Enter,  for 
the  quarterly  periods,  the  projected 


expenditures  for  administrative  costs 
as  descrit)ed  in  the  regulations  at 
§667.220. 

Lines.  Total  Grant  Costs  -  Enter 
the  projected  sum  of  Lines  A.1.  and 
A.2. 

Section  n.  AVAILABLE  FUNDS 

Une  ILA.  Balance  In  PrevkXM 
Year  Grant  -  For  incumbent  grantee 
only,  enter  the  amount  of  projected 
unexpended  WIA  Section  167  funds 
remaining  from  the  preceding 
oroqram  year'*;  '"ocation.  The 
amount  listed  in  this  line  item  is  the 
urKommitted  grant  funds  available 
for  experxliture  in  the  fifth  quarter  of 
the  previous  grant. 

UnelLB.  New  Obllgational 
Authority  -  Enter  the  amount  of  the 
grant  award  for  the  program  year 
covered  by  this  financial  planning 
document. 

LinelLC.  Total  Available  Funds 

-  Enter  the  projected  sum  of  Line 
\IJ<  and  IIB.  This  amount  must 
equal  Section  I  Line  3,  for  the  4th 
quarter. 


[FR  Doc.  03-11678  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  4510-30-C 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  its  intent 
to  hold  proposal  review  meetings 
throughout  the  year.  The  purpose  of 
these  meetings  is  to  provide  advice  and 
recommendations  concerning  proposals 
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submitted  to  the  NSF  for  financial 
support.  The  agenda  for  each  of  these 
meetings  is  to  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards.  The  majority  of 
these  meetings  will  take  place  at  NSF, 
4201  Wilson  Blvd.,  Arlington,  Virginia 
22230. 

All  of  these  meetings  will  be  closed  to 
the  public.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  die 
Government  in  the  Simshine  Act.  NSF 
will  continue  to  review  the  agenda  and 
merits  of  each  meeting  for  overall 
compliance  of  the  Federal  Advisory 
Committee  Act. 

These  closed  proposal  review 
meetings  will  no  longer  be  annoimced 
on  an  individual  basis  in  the  Federal 
Register.  NSF  intends  to  publish  a 
notice  similar  to  this  on  a  quarterly 
basis.  For  an  advance  listing  of  the 
closed  proposal  review  meetings  that 
irK:lude  the  names  of  the  proposal 
review  panel  and  the  time,  date,  place, 
and  any  information  on  changes, 
corrections,  or  cancellations,  please  visit 
the  NSF  Web  site:  http://www.nsf.gov/ 
home/pubinfo/advisory.htm.  This 
information  may  also  be  requested  by 
telephoning  (703)  292-8182. 

Dated:  May  6.  2003. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-11679  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences; 
Notices  of  Meeting 

In  accordance  writh  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences  (ACSBE) 
(#1171). 

Date  and  Time:  May  29,  2003,  8:30  a.m.- 
5  p.m.  May  30,  2003,  8:30  a.m.-12:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  11-595,  Arlington, 
VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Sally  Kane,  Senior 
Advisor,  ACSBE,  Directorate  for  Social, 
Behavioral,  etnd  Economic  Sciences,  National 
Science  Foundation,  4201  Wilson  Boulevard, 


Room  905, -Arlington,  VA  22230,  (703)  292- 
8741. 

Summary  Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  on  major  goals  and  policies 
pertaining  to  Social,  Behavioral,  and 
Economic  Sciences  Directorate  programs  and 
activities. 

Agenda:  Discussion  on  issues,  role  and 
future  direction  of  the  Directorate  for  Social, 
Behavioral,  and  Economic  Sciences. 

Note:  Visitors  from  outside  of  NSF  should 
call  (703)  292-8741  to  arrange  for  a  visitor's 
badge  in  order  to  facilitate  getting  into  the 
building. 

Dated:  May  6,  2003. 
Susanna  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  03-11680  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  IMeeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME:  May  12,  2003:  1:30  p.m.- 

2:45  p.m. — Open  Session. 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard, 

Arlington,  VA  22230,  http:// 

www.nsf.gov/nsb. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Hines,  (703)  292-7000. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  May  12,  2003 

Open:  NSB  Subcommittee  on  S&E 
Indicators,  Teleconference,  Room 
120. 
•  Reviewer  comments  on  Chapter  1, 
K-12  Education 

Cathy  Hines, 

Operations  Officer,  NSBO. 

(FR  Doc.' 03-1 1896  Filed  5-8-03;  12:26  pm] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act;  Meetings 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME:  May  14,  2003:  10:30 

a.m.-12  Noon — Open  Session 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard, 

Arlington,  VA  22230,  http:// 

www.nsf.gov/nsb. 

FOR  FyRTHER  INFORMATION  CONTACT: 

Cathy  Hines,  (703)  292-7000. 


STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  May  14,  2003. 

Open:  NSB  Subcommittee  on  S&E 
Indicators,  Teleconference  Room 
130 
•  Reviewer  comments  on  Chapter  8, 
State  S&E  Indicators 

Cathy  Hines, 

Operations  Officer,  NSBO. 

[FR  Doc.  03-11897  Filed  5-8-03;  12:26  pm] 

BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordlceeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regidatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  50,  "Risk- 
Informed  Categorization  and  Treatment 
of  Structures,  Systems,  and 
Components,"  proposed  rule. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Information  is  required  to  be 
collected  when  categorization  is 
performed  and  when  replacement 
components  are  designed,  procured, 
installed,  and  tested  by  the  hcensee. 
Reporting  of  conditions  is  required 
when  discovered.  A  one-time  submittal 
is  required  for  implementation,  for  those 
licensees  (or  applicants)  who  choose  to 
follow  the  requirements  in  section  50.69 
in  Ueu  of  other  requirements. 

5.  Who  will  be  required  or  asked  to 
report:  Power  reactor  licensees  and 
aipplicants  who  voluntarily  adopt  the 
provisions  of  section  50.69. 

6.  An  estimate  of  the  number  of 
annual  responses:  Part  50  would  result 
in  10  responses  (6  additional  reports 
and  4  additional  records);  Part  21  would 
result  in  a  reduction  of  2  responses;  and 
section  50.73  reporting  would  result  in 

a  reduction  of  4  responses. 


25398 


Federal  Register /Vol.  68,  No.  91 /Monday,  May  12.  2003 /Notices 


The  estimated  number  of  annual 
respondents:  The  total  number  of 
respondents  under  part  50  that  coidd 
potentially  be  subject  to  these 
requirements  is  104  reactor  licensees 
and  some  unknown,  but  likely  small 
number  for  applicants.  However,  the 
actual  number  is  expected  to  be 
considerably  smaller.  For  purposes  of 
this  notice,  the  number  assumed  is  4 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  4,126  hours  (an 
increase  in  1,630  hours  for  reporting; 
and  an  increase  of  2,496  hours  for 
recordkeeping,  or  1.032  hours  per 
licensee).  This  estimate  includes  an 
annualized  one-time  burden  of  5,600 
hours  for  implementation  of  the  rule 
through  procedures  and  training  of 
personnel,  NRC  approval  of 
implementation,  and  conducting  and 
documenting  categorization  reviews. 
The  burden  depends  upon  factors  such 
as  current  development  of  the 
probabilistic  risk  assessment  and 
categorization  procedures,  existing  plant 
procedures,  and  the  scope  and 
implementation  schedule  for  revised 
rule  requirements. 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies:- 
Applicable. 

10.  Abstract:  The  NRC  is  revising  its 
requirements  to  permit  power  reactor 
licensees  and  applicants  for  licenses  to 
implement  an  alternative  regulatory 
framework  with  respect  to  "special 
treatment,"  that  is.  those  requirements 
that  provide  increased  assurance 
(beyond  normal  industrial  practices) 
that  SSCs  perform  their  design  basis 
functions.  Under  this  framework, 
licensees  or  applicants,  using  a  risk- 
informed  process  for  categorizing  SSCs 
according  to  their  safety-significance, 
can  remove  SSCs  of  low  safety- 
significance  from  the  scope  of  certain 
identified  special  treatment 
requirements. 

Submit,  by  June  11,  2003,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  supporting  statement 
may  be  viewed  free  of  charge  at  the  NRC 
Public  Document  Room,  One  White 


Flint  North,  11555  Rockville  Pike,  Room 
O-l  F21,  Rockville,  MD  20852.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  this  Federal 
Register  Notice.  The  0MB  clearance 
package  and  rule  are  available  at  the 
NRC  worldwide  Web  site:  http:// 
www.nrc.gov/public-involve/doc- 
comment/omb/index.html  for  60  days 
after  the  signatiue  date  of  this  notice 
and  are  also  available  at  the  rule  fonun 
site,  http://ruleforum.Unl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  11,  2003: 
Bryon  Allen,  Office  of  Information  and 

Regulatory  Affairs  (3150-0011,  -0035, 

and  -0104),  NEOB-10202,  Office  of 

Management  and  Budget, 

Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  April.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  03-11698  Filed  5-9-03;  8:45  ami 
BILUNG  CODE  759O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Conmiittee  on  Nuclear 
Waste  (ACNW)  will  hold  its  142nd 
meeting  on  May  28-30,  2003,  11545 
Rockville  Pike,  Rockville,  Maryland. 
The  entire  meeting  will  be  open  to 
public  attendance.  The  schedule  for  this 
meeting  is  as  follows: 

Wednesday,  May  28,  2003 

1  p.m.-l.lO  p.m.:  Opening  Statement 
(Open) — The  Chairman  will  open  the 
meeting  with  brief  opening  remarks, 
outline  the  topics  to  be  discussed,  and 
indicate  items  of  interest. 

1:10  p.m.-3  p.m.:  Control  of  Solid 
Materials  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  on  the  potential  regulation  on 
control  of  solid  materials  containing  no 
or  very  small  amoimts  of  radioactivity. 

3:15  p.m.-4:45  p.m.:  License 
Termination  Rule  (LT)  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
evaluation  of  issues  related  to  making 


the  restricted  release/alternate  criteria 
provisions  of  the  LTR  more  available  for 
licensee  use. 

5  p.m.-6  p.m.:  Proposed  ACNW 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACNW  reports  on 
matters  considered  during  this  meeting, 
as  well  as  proposed  ACNW  reports  on 
the  March  2003  Working  Group  Meeting 
on  NRC  and  DOE  Performance 
Assessments.  In  addition,  the 
Committee  will  consider  proposed 
reports  on  presentations  made  during 
the  April  meeting  by  the  State  of  Nevada 
on  Transportation  of  Spent  Fuel  and 
High  Level  Waste  (HLW)  and  by 
representatives. of  the  National  Academy 
on  its  report  "One  Step  at  a  Time:  The 
Staged  Development  of  Geologic 
Repositories  for  HLW.  ' 

Thursday,  May  29,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-9:45  a.m.:  Yucca  Mountain 
Review  Plan  (YMRP)  Revision  2 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  changes  incorporated  in  Draft  Final 
Yucca  Mountain  Review  Plan,  Revision 
2. 

10  a.m.-ll  a.m.:  2003-04  ACNW 
Research  Report  (Open) — An  outline 
and  potential  plan  for  the  next  ACNW 
Research  Report  will  be  discussed. 

12:30  p.m.-5  p.m.:  Proposed  ACNW 
Reports  (Open) — The  Committee  will 
continue  to  discuss  proposed  ACNW 
reports. 

Friday,  May  30,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open)— The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-ll:45  a.m.:  Proposed 
ACNW  Reports  (Open)— The  Conmiittee 
will  continue  its  discussion  on 
proposed  ACNW  reports. 

11:45  a.m.-12  Noon:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procediues  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Persons 
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desiring  to  make  oral  statements  should 
notify  Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
7:30  a.m.  and  4  p.m.  ET,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chakman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Howard  J.  Larson  as  to  their  particular 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/ doc-collections/  (ACRS  & 
ACNW  Mtg  schedides/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  vdshing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  ET,  at  least  10  days  before  the 
meeting  to  ensiu-e  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferenciiig 
services  is  not  guaranteed. 

Dated:  May  6,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc,  03-11700  Filed  5-9-03;  8:45  am] 

BUltflG  CODE  7SS0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Sul>committee  IMeeting  on  Safeguards 
and  Security;  Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Safeguards  and  Security  will  hold  a 
closed  meeting  on  May  21-23,  2003, 
Sandia  National  Laboratories, 
Albuquerque,  New  Mexico. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Thursday  and  Friday,  May 
21-23,  2003—8:30  a.m.  until  the 
conclusion  of  business 
The  Subcommittee  will  hear 
presentations  from  representatives  of 
the  NRC  staff,  NRC  staff  consultants  and 
industry  on  the  performance  of  risk- 
informed  vulnerability  assessments.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 
Further  information  contact:  Mr. 
Richard  K.  Major  (telephone:  (301)  415- 
7366)  or  Dr.  Richard  P.  Savio 
(telephone:  (301)  415-7363)  between 
7:30  a.m.  and  4:15  p.m.  (ET). 

Dated:  May  5,  2003. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-11701  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

[Rl  20-«3,  Rl  20-116,  Rl  20-117] 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Information 
Collection 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22,  1995),  this 
notice  aimoimces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
of  an  information  collection.  Rl  20-63, 
Survivor  Annuity  Election  for  a  Spouse, 


is  used  by  annuitants  to  elect  a  reduced 
aimuity-with  a  survivor  annuity  for  their 
spouse.  Rl  20-116  is  a  cover  letter  for 
Rl  20-63  giving  information  about  the 
cost  to  elect  less  than  the  maximum 
siuvivor  annuity.  This  letter  may  be 
used  to  decline  to  elect.  Rl  20-117  is  a 
cover  letter  for  Rl  20-63  giving 
information  about  the  cost  to  elect  the 
maximum  survivor  annuity.  This  letter 
may  be  used  to  ask  for  more  information 
or  to  decline  to  elect. 

Rl  20-117  is  accompanied  by  Rl  20- 
63A,  Information  on  Electing  a  Survivor 
Annuity  for  Your  Spouse,  or  Rl  20-63B, 
Information  on  Electing  a  Survivor 
Annuity  for  Your  Spouse  When  You  Are 
Providing  a  Former  Spouse  Annuity. 
Both  books  explain  the  election.  Rl  20- 
63A  is  for  aimuitants  who  do  not  have 
a  former  spouse  who  is  entitled  to  a 
siuvivor  aimuity  benefit;  Rl  20-63B  is 
for  those  who  do  have  a  former  spouse 
who  is  entitled  to  a  benefit.  These  books 
do  not  require  OMB  clearance.  They 
have  been  included  because  they 
provide  the  aimuitant  additional 
information. 

Comments  are  particularly  invited  on: 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Persoimel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  2,200  Rl  20-63  forms 
are  returned  each  year  electing  survivor 
armuities  and  200  aimuitants  return  the 
cover  letter  to  ask  for  information  about 
the  cost  to  elect  less  than  the  maximum 
survivor  aimuity  or  to  refuse  to  provide 
any  survivor  benefit.  It  is  estimated  to 
take  approximately  45  minutes  to 
complete  the  form  with  a  burden  of 
1,800  hours  and  10  minutes  to  complete 
the  letter,  which  gives  a  burden  of  34 
hours.  The  total  burden  for  Rl  20-63  is 
1,834  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  e-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  11, 
2003. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Meltcm,  Chief, 
Operations  Support  Group,  Center  for 
Retirement  and  Insurance  Services, 
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Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349,  Washington, 
DC  20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services,  (202)  606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-11730  Filed  5-9-03;  8:45  am] 

BiLUNG  CODE  632S-50-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47796;  File  No.  SR-Amex- 
2003-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC, 
Relating  to  indications,  Openings  and 
Re-Openings 

May  5.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  April  23, 
2003,  the  American  Stock  Exchange, 
LLC  ("Amex"  or  "Exchange"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  chemge  as  described 
in  items  1,  II  and  III  below,  which  items 
have  been  prepared  by  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  rule 
119  to  codify  and  revise  the  Exchange's 
policies  regarding  tape  indications  and 
re-openings  in  stocks  that  are  subject  to 
a  trading  halt  (other  than  "circuit 
breaker"  or  "equipment  changeover" 
halts).  Below  is  the  text  of  the  proposed 
rule  change.  Although  this  text  is  not 
currently  in  the  Amex  nilebook,  it  was 
approved  by  the  Commission  as  Amex 
policy  in  1997. '  Text  that  Amex  is  now 
proposing  to  add  to  the  previously 
approved  policy  is  italicized. 


>  15  U.S.C.  78s(b)(l). 

2  17(TR240.19b-4. 

3  See  Release  No.  34-38549  (April  28.  1997),  62 
FR  24519  (1997). 


INDICA'nONS,  OPENINGS  AND 
REOPENINGS 

Rule  119.  Except  as  provided  elsewhere 
in  the  Constitution  and  rules  of  the 
Exchange,  this  rule  shall  govern 
indications,  openings  and  (re)openings 
of  securities  traded  on  the  Exchange. 

(1)  Mandatory  Indications:  When 
Commencements  Is  Permitted 

A  specialist  is  required  to  disseminate 
indications  of  interest  prior  to 
(re)opening  trading  in  a  previously 
halted  stock  or  in  the  event  of  a  delayed 
opening  as  follows: 

(a)  Regulatory  Halts — A  specialist  may 
commence  disseminating  indications  of 
interest  in  a  stock  subject  to  a 
Regulatory  Halt  when  the  Exchange 
determines  that  an  adequate  publication 
or  disclosure  of  information  has 
occurred  so  as  to  permit  the  termination 
of  the  halt  and  a  Floor  Official  approves 
the  dissemination  of  indications  of 
interest  for  the  stock.  In  the  case  of  an 
inter-day  Regulatory  Halt  (i.e.,  a  halt 
which  remains  in  effect  frum  the 
preceding  trading  day)  such  approval 
may  include  disseminations  of  interest 
before  the  Exchange  opens  for  business. 

(b)  Non-Regulatory  Halts — A 
specialist  may  commence  disseminating 
indications  of  interest  in  a  stock  subject 
to  a  Non-Regulatory  Halt  when  an 
Exchange  Official  or  Floor  Governor 
approves  such  dissemination,  in 
consultation  with  a  Floor  Official  when 
appropriate.  In  the  case  of  an  inter-day 
Non-Regulatory  Halt,  such  approval 
may  include  disseminations  of  interest 
before  the  Exchange  opens  for  business. 

(c)  Delayed  Openings — A  specialist 
may  commence  disseminating 
indications  of  interest  in  a  stock  subject 
to  delayed  opening  other  than  by  reason 
of  an  inter-day  Regulatory  Halt,  when  an 
Exchange  Official  or  Floor  Governor 
approves. 

(d)  "Regulatory  Halt"  Defined— For 
the  purposes  of  this  policy,  "Regulatory 
Halt"  has  the  meaning  that  the  CTA 
Plan  assigns  to  it. 

(e)  "Circuit  Breaker"  Halts- 
Dissemination  of  an  indication  shall  be 
mandatory  prior  to  the  reopening  of 
trading  following  a  "circuit  breaker" 
halt  under  rule  117  if  such  reopening 
will  result  in  a  price  change  constituting 
the  lesser  of  10%  or  three  points  from 
the  last  sale  reported  on  the  AMEX,  or 
five  points  if  the  previous  reported  last 
sale  is  $100  or  higher.  No  indications 
would  be  required  if  the  price  change  is 
less  than  one  point.  If,  on  any  day  that 
rule  117  halt  is  in  effect,  trading  in  a 
security  has  not  reopened  by  one-half 
hour  after  resumption  of  trading  on  the 
Exchange,  the  matter  should  be  treated 


as  a  delayed  opening,  and  would  require 
an  indication  as  well  as  a  Floor 
Official's  supervision. 

(2)  Optional  Indications 

(a)  Spin-Offs,  IPOs,  Etc.— Prior  to  the 
commencement  of  trading  in  a  stock  for 
which  there  has  been  no  prior  public 
market,  the  specialist  in  the  stock  may 
disseminate  indications  of  interest  for 
the  stock  if  an  Exchange  Official  or 
Floor  Governor  approves.  In  the  case  of 
a  spin-off,  any  Floor  Official  may 
approve  such  dissemination  which  may 
include  dissemination  before  the 
Exchange  opens  for  business. 

(b)  Other  Opening  Situations — In  any 
opening  situation  not  specified  above, 
the  specialist  in  the  affected  stock  may 
disseminate  indications  of  interest  for 
the  stock  before  the  Exchange  opens  for 
business  if  an  Exchange  Official  or  Floor 
Governor  approves,  and  thereafter  if  any 
Floor  Officisd  approves. 

(3)  Waiting  Periods  Before  (Re)Opening 

(a)  Periods  Specified — The  specialist 
may  not  (re)open  a  stock  that  has  been 
the  subject  of  an  indication  pursuant  to 
paragraphs  (1)  and  (2)  above  until: 

(i)  Ten  minutes  after  an  indication  is 
displayed,  except  that  the  minimum 
halt  period  shall  be  five  minutes  after  an 
indication  is  displayed  in  the  case  of  an 
equipment  change  over  halt  condition, 
in  each  case,  unless  clause  ii  applies; 

(ii)  Five  minutes  after  an  indication  is 
displayed  if  one  or  more  indications 
preceded  it.  However,  regardless  of  the 
number  of  indications  disseminated,  the 
minimum  waiting  period  is  ten  minutes. 
For  example,  if  only  3  minutes  elapsed 
fit)m  the  time  of  the  first  indication  to 
the  second  indication,  the  minimum 
waiting  period  after  the  second 
indication  would  be  7  minutes. 

(Hi)  With  respect  to  a  post-opening 
tmding  halt,  a  mininium  of  five  minutes 
must  elapse  between  the  first  indication 
and  a  stock's  reopening.  However, 
where  more  than  one  indication  is 
disseminated,  a  stock  may  re-open  three 
minutes  after  the  last  indication, 
provided  that  at  least  five  minutes  must 
have  elapsed  from  the  disseniination  of 
the  first  indication. 

In  the  case  of  inter-day  Non- 
Regulatory  Halts,  the  Exchange  Official 
or  Floor  Governor  involved  may 
dispense  with  the  waiting  period  if  no 
unusual  situation  exists  prior  to  the 
opening  of  the  affected  stock.  In  the  case 
of  indications  made  pursuant  to 
paragraph  2(b),  the  Ebcchange  Official  or 
Floor  Governor  involved  may  alter  the 
applicable  waiting  periods  to  take  into 
account  the  circumstances  of  the 
particular  opening  situation. 
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If  during  an  equipment  changeover 
trading  halt  in  a  stock,  a  significant 
order  imbalance  develops  or  a 
regulatory  condition  occurs  (i.e.,  news 
pending  or  news  dissemination)  then 
the  nature  of  the  halt  condition  shall  be 
changed  accordingly,  and  notice  of  such 
change  shall  be  disseminated.  The 
minimum  halt  period  prior  to  the 
resumption  of  trading  in  this  case  shall 
be  ten  minutes  following  the  first 
indication  after  the  new  halt  condition 
is  disseminated. 

"Sigmficant  Order  Imbalance" 
Defined — For  purposes  of  this 
subparagraph,  a  "significant  order 
imbalance"  is  one  which  would  result 
in  a  reopening  at  a  price  change 
constituting  two  points  or  more  away 
from  the  last  previous  sale  in  a  stock 
selling  at  $20  or  more,  one  point  or 
more  away  from  the  last  previous  sale 
in  a  stock  selling  at  $10  or  more  (but 
less  than  $20),  and  one/half  point  or 
more  away  from  the  last  previous  sale 
in  a  stock  selling  at  less  than  $10. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1997,  the  Commission  approved 
the  Exchange's  policies  regarding 
indications,  openings  and  re-openings.* 
The  Exchange  is  now  proposing  to 
codify  these  policies  as  new  rule  119  to 
make  them  more  accessible  to  members 
and  member  organizations.  The 
Exchange  also  is  proposing  to  update 
the  Exchange's  rules  on  re-openings  to 
conform  them  to  those  in  effect  at  the 
New  York  Stock  Exchange  ("NYSE"). 

The  Exchange's  current  policy  on 
reopening  trading  in  a  stock  that  has 
opened  and  then  is  halted  during  a 
trading  day  (i.e.,  a  stock  that  is  subject 
to  a  "post-opening"  trading  halt) 
requires  a  minimum  of  10  minutes  to 


elapse  between  the  first  price  indication 
and  the  reopening  of  the  stock,  and  a 
minimum  of  five  minutes  to  elapse  after 
the  last  indication,  provided  in  all  cases 
that  the  minimum  10  minutes  has 
elapsed  since  the  first  indication.  The 
Exchange  is  proposing  to  compress 
these  minimum  time  periods  before 
reopening  a  stock  that  is  subject  to  a 
post-opening  trading  halt  to  five 
minutes  eifter  the  first  indication,  and 
three  minutes  after  the  last  indication, 
provided  that  a  minimnin  of  five 
minutes  has  elapsed  since  the  first  price 
indication. 

In  developing  procedures  for 
openings  and  re-openings  over  the 
years,  the  Exchange  has  focused  on 
providing  a  balance  between  timeliness 
and  achieving  a  price  that  reflects 
market  conditions.  As  the  speed  of 
communications  has  increased,  the 
Exchange  believes  that  it  is  important  to 
provide  the  ability  to  react  more  quickly 
if  circumstances  permit  a  reopening  of 
trading  in  a  shorter  period  of  time. 
Management  believes  that  the  newly 
approved  NYSE  procedures  for 
reopening  after  a  post-opening  trading 
halt  strike  the  appropriate  balance 
between  preserving  the  price  discovery 
process  and  providing  timely 
opportimities  for  investors  to  participate 
in  the  market.^  Thus,  at  the  end  of  the 
five-minute  period,  if  equilibrium  has 
been  established,  there  would  be  no 
purpose  to  extending  the  halt  for  a 
longer  period.  If,  however,  at  the  end  of 
the  five  minute  period,  more  time  is 
needed  to  bring  supply  and  demand 
into  balance,  then  the  resumption  of 
trading  could  be  further  delayed. 
Trading  halts  will  continue  to  be 
overseen  by  Floor  Officials  who  will  use 
their  judgment  to  see  that  the  stock 
reopens  at  an  appropriate  time. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act^ 
in  general  and  furthers  the  objectives  of 
section  6fb)(5)^  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 


'See  n.  3,  supra. 


*  5fee  Release  No.  34-47104  (December  30,  2002), 
68  FR  597  Oanuary  6,  2003). 
oi5V.S.C.78t(b). 
'  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectivraess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sfreet,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-34  and  should  be 
submitted  by  Jime  2,  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-11728  Filed  5-9-03;  8:45  am] 
BILLING  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47801 ;  File  No.  SR-NASD- 
2003-76] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Restate  the  Certificate 
of  Incorporation  of  The  Nasdaq  Stock 
Market,  Inc. 

May  6,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  29, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposal  as  one 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization  under  section 
19{b)(3)(A)(iii)  of  the  Act  ^  and  rule  19b- 
4(f)(3)  thereunder,*  which  renders  the 
rule  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  is  restating  (but  not 
substantively  amending)  its  certificate  of 
incorporation.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Restated  Certificate  of  Incorporation  of 
The  Nasdaq  Stock  Market,  Inc. 

The  undersigned, ,  the 

of  The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  a  Delaware  corporation, 
does  hereby  certify: 

f 

•17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 

3 15  U.S.C.  78S(b)(3)(A)(iii). 

*  17  CFR  240.19t)-*(f)(3). 


First:  That  the  name  of  the 
corporation  is  The  Nasdaq  Stock 
Market,  Inc.  The  date  of  the  filing  of  its 
original  Certificate  of  Incorporation  with 
the  Secretary  of  State  of  the  State  of 
Delaware  was  November  13,  1979.  The 
name  under  which  Nasdaq  was 
originally  incorporated  was  "NASD 
Market  Services,  Inc." 

Second:  That  the  Restated  Certificate 
of  Incorporation  of  Nasdaq  dated  June 
27,  2000,  as  previously  amended  by  the 
Certificate  of  Designations,  Preferences 
and  Rights  of  Series  A  Cumulative 
Preferred  Stock  dated  March  8.  2002. 
the  Certificate  of  Designations, 
Preferences  and  Rights  of  Series  B 
Preferred  Stock  dated  March  8,  2002, 
and  the  Certificate  of  Amendment  dated 
August  7,  2002,  is  hereby  [amended 
and]  restated  and  integrated  to  read  in 
its  entirety  as  follows: 

Article  First — Article  Third 

No  change. 
Article  Fourth 

A.  No  change. 

B.  The  Preferred  Stock  may  be  issued 
fi'om  time  to  time  in  one  or  more  series. 
The  Board  of  Directors  of  Nasdaq  (the 
"Board")  is  hereby  authorized  to 
provide  for  the  issuance  of  shares  of 
Preferred  Stock  in  one  or  more  series 
and,  by  filing  a  certificate  pursuant  to 
the  applicable  law  of  the  State  of 
Delaware  (hereinafter  referred  to  as 
"Preferred  Stock  Designation"),  to 
establish  from  time  to  time  the  number 
of  shares  to  be  included  in  each  such 
series,  and  to  fix  the  designation, 
powers,  preferences  and  rights  of  the 
shares  of  each  such  series  and  the 
qualifications,  limitations  and 
restrictions  thereof.  The  authority  of  the 
Board  with  respect  to  each  series  shall 
include,  but  not  limited  to, 
determination  of  the  following: 

(1)  The  designation  of  the  series, 
which  may  be  by  distinguishing 
number,  letter  or  title. 

(2)  The  number  of  shares  of  the  series, 
which  number  the  Board  may  thereafter 
(except  where  otherwise  provided  in  the 
Preferred  Stock  Designation)  increase  or 
decrease  (but  not  below  the  number  of 
shares  thereof  then  outstanding). 

(3)  The  amoimts  payable  on,  and  the 
preferences,  if  any,  of  shares  of  the 
series  in  respect  of  dividends,  and 
whether  such  dividends,  if  any,  shall  be 
cumulative  or  noncumulative. 

(4)  Dates  at  which  dividends,  if  any, 
shall  be  payable. 

(5)  The  redemption  rights  and  price  or 
prices,  if  any,  for  shares  of  the  series^ 

(6)  The  terms  and  amount  of  any 
sinking  fund  provided  for  the  purchase 
or  redemption  of  shares  of  the  series. 


(7)  The  amounts  payable  on,  and  the 
preferences,  if  any,  of  shares  of  the 
series  in  the  event  of  any  voluntary  or 
involimtary  liquidation,  dissolution  or 
winding  up  of  the  affairs  of  Nasdaq. 

(8)  Wnether  the  shares  of  the  series 
shall  be  convertible  into  or 
exchangeable  for  shares  of  any  other 
class  or  series,  or  any  other  security,  of 
Nasdaq  or  any  other  corporation,  and,  if 
so,  the  specification  of  such  other  class 
or  series  or  such  other  security,  the 
conversion  or  exchange  price  or  prices 
or  rate  or  rates,  any  adjustments  thereof, 
the  date  or  dates  at  which  such  shares 
shall  be  convertible  or  exchangeable  and 
all  other  terms  and  conditions  upon 
which  such  conversion  or  exchange  may 
be  made. 

(9)  Restrictions  on  the  issuance  of 
shares  of  the  same  series  or  of  any  other 
class  or  series. 

(10)  The  voting  rights,  if  any,  of  the 
holders  of  shares  of  the  series.  Pursuant 
to  the  foregoing  authority,  the  Board  has 
previously  authorized  the  issuance  of(i) 
Series  A  Cumulative  Preferred  Stock  by 
filing  a  Certificate  of  Designations, 
Preferences  and  Rights  with  the 
Secretary  of  State  of  the  State  of 
Delaware  on  March  8,  2002,  and  (ii) 
Series  B  Preferred  Stock  by  filing  a 
Certificate  of  Designations,  Preferences 
and  Rights  with  the  Secretary  of  State  of 
the  State  of  Delaware  on  March  8,  2002. 
The  number  of  shares  included  in  the 
Series  A  Cumulative  Preferred  Stock, 
the  powers,  preferences  and  rights  of  the 
shares  of  such  series,  and  the 
qualifications,  limitations  and 
restrictions  thereof  are  set  forth  in 
Annex  A  hereto,  and  the  number  of 
shares  included  in  the  Series  B  Preferred 
Stock,  the  powers,  preferences  and 
rights  of  the  shares  of  such  series,  and 
the  qualifications,  limitations  and 
restrictions  thereof  are  set  forth  in 
Aimex  B  hereto. 

C.  No  change. 

Article  Fifth — ^Article  Eleventh 

No  change. 

Third:  That  such  Restated  Certificate 
of  Incorporation  has  been  duly  adopted 
by  Nasdaq  in  accordance  with  the 
applicable  provisions  of  Section[s  242 
and)  245  of  the  General  Corporation 
Law  of  the  State  of  Delaware  [and  in 
accordance  with  Section  228  of  the 
General  Corporation  Law  of  the  State  of 
Delaware  (by  the  written  consent  of  its 
sole  stockholder).]; 

Fourth:  That  such  Restated  Certificate 
of  Incorporation  only  restates  and 
integrates  and  does  not  further  amend 
the  provisions  of  Nasdaq's  certificate  of 
incorporation  as  heretofore  amended  or 
supplemented,  and  that  there  is  no 
discrepancy  between  those  provisions 


Federal  Register/Vol.  68,  No.  91 /Monday,  May  12,  2003 /Notices 


25403 


and  the  provisions  of  such  Restated 
Certificate  of  Incorporation. 

In  witness  whereof,  the  undersigned 

has  executed  this  certificate  this 

Idayof ,2003. 

The  Nasdaq  Stock  Market,  Inc. 

py- 

I        (signature) 

I 

(printed  name) 


L 


(tide) 


irtificate  of  Designations,  Preferences 
and  Rights  of  Series  a  Cumulative 
Preferred  Stock  of  The  Nasdaq  Stock 
Market,  Inc.] 

(Pursuant  to  section  151  of  the  Delaware 
General  Corporation  Law] 

I    [The  Nasdaq  Stock  Market,  Inc.,  a 
Delaware  corporation  (the 
"Corporation"),  certifies  that  pursuant 
to  the  authority  contained  in  its 
Restated  Certificate  of  Incorporation  (the 
"Certificate  of  Incorporation")  and  in 
Accordance  with  the  provisions  of 
Section  151  of  the  General  Corporation 
Law  of  the  State  of  Delaware,  die  Board 
of  Directors  of  the  Corporation  (the 
"Board  of  Directors"),  acting  by 
unanimous  written  consent,  adopted  the 
following  resolution,  which  resolution 
remains  in  full  force  and  effect  as  of  the 
date  hereof:] 

[Does  hereby  certify  that:] 

[Resolved,  that  there  is  hereby 
established  a  series  of  authorized 
preferred  stock  consisting  of  1,338,402 
shares,  which  series  shall  have  the 
following  powers,  designations, 
preferences  and  relative,  participating, 
optional  or  other  rights,  and  the 
following  qualifications,  limitations  and 
restrictions  (in  addition  to  any  powers, 
designations,  preferences  and  relative, 
participating,  optional  or  other  rights, 
and  any  qualifications,  limitations  and 
restrictions,  set  forth  in  the  Certificate  of 
Incorporation):]  , 

Annex  A 

Section  1 — Section  13.  No  change. 

[In  vtitness  whereof,  the  undersigned 
has  caused  this  Certificate  of 

Designations  to  be  executed  this 

day  of ,2002.] 

[The  Nasdaq  Stock  Market,  Inc.] 

IBy: 1 

[Name:] 
[TiUe:] 
Schedide  A 
No  change. 


[Certificate  of  Designations,  Preferences 
and  Rights  of  Series  B  Preferred  Stock 
of  The  Nasdaq  Stock  Market,  Inc.) 

[Pursuant  to  Section  151  of  the 
Delaware  General  Corporation  Law] 

[The  Nasdaq  Stock  Market,  Inc.,  a 
Delaware  corporation  (the 
"Corporation"),  certifies  that  pursuant 
to  the  authority  contained  in  its 
Restated  Certificate  of  Incorporation  (the 
"Certificate  of  Incorporation")  and  in 
accordance  with  the  provisions  of 
Section  151  of  the  General  Corporation 
Law  of  the  State  of  Delaware,  the  Board 
of  Directors  of  the  Corporation  (the 
"Board  of  Directors"),  acting  by 
unanimous  written  consent,  adopted  the 
following  resolution,  which  resolution 
remains  in  full  force  and  effect  as  of  the 
date  hereof:] 

[Does  hereby  certify  that:] 

[Resolved,  that  there  is  hereby 
established  a  series  of  authorized 
preferred  stock  consisting  of  one  share, 
which  series  shall  have  the  following 
powers,  designations,  preferences  and 
relative,  participating,  optional  or  other 
rights,  and  the  following  qualifications, 
limitations  and  restrictions  (in  addition 
to  any  powers,  designations,  preferences 
and  relative,  participating,  optional  or 
other  rights,  and  any  qualifications, 
limitations  and  restrictions,  set  forth  in 
the  Certificate  of  Incorporation):] 

ANNEXE 

Section  1 — Section  13.  No  change. 

[In  witness  whereof,  the  undersigned 
has  caused  this  Certificate  of 

Designations  to  be  executed  this day 

of ,  2002.] 

[The  Nasdaq  Stock  Market,  hic]  ■ 

[By: ] 

[Name:  ] 
[Tide:] 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  restating  its  certificate  of 
incorporation  as  a  single  document. 
Nasdaq's  certificate  of  incorporation 
currently  comprises  the  Restated 
Certificate  of  Incorporation  dated  June 
27,  2000,5  the  Certificate  of 
Designations,  Preferences  and  Rights  of 
Series  A  Cumulative  Preferred  Stock 
dated  March  8.  2002,  and  the  Certificate 
of  Designations,  Preferences  and  Rights 
of  Series  B  Preferred  Stock  dated  March 
8,  2002,6  and  the  Certificate  of 
Amendment  dated  August  7,  2002.^  It  is 
necessary  to  make  several  non- 
substantive modifications  to  the 
wording  of  several  of  these  documents, 
to  allow  their  assembly  into  a  single, 
internally  consistent  document  with 
appropriate  internal  cross-references. 
Under  Delaware  corporate  law,  the 
integration  of  a  certificate  of 
incorporation  into  a  single  restated 
document,  but  without  substantive 
amendment,  is  required  to  be  approved 
by  a  corporation's  board  of  directors  but 
not  its  stockholders.*  On  January  29, 
2003,  the  Nasdaq  Board  of  Directors 
provided  the  approval  required  imder 
Delaware  law.  Nasdaq  will  file  the 
restated  certificate  of  incorporation  with 
the  Secretary  of  State  of  the  State  of 
Delaware  promptly  after  the  submission 
of  this  proposed  rule  change  to  the 
Commission. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.^  in 
general,  and  with  section  15A(b)(2)  of 
the  Act,i°  in  particular,  in  that  it  is 
consistent  with  Nasdaq  being  so 
organized  and  having  the  capacity  to  be 
able  to  carry  out  the  purposes  of  the  Act 
and  to  comply  with  and  enforce 
compliance  with  the  provisions  of  the 
Act. 


'  See  Securities  Exchange  Act  Release  No.  42983 
(June  26,  2000).  65  FR  41116  Quly  3,  2000)  (SR- 
NASD-00-27). 

*  See  Securities  Exchange  Act  Release  No.  45638 
(March  25,  2002),  67  FR  15268  (March  29,  2002) 
(SR-NASD-2002-36). 

'  See  Securities  Exchange  Act  Release  No.  45135 
(December  5,  2001),  66  FR  64327  (December  12. 
2001)  (SR-NASD-2001-34);  Securities  Exchange 
Act  Release  No.  46060  (June  11,  2002),  67  FR  41558 
(June  18.  2002)  (SR-NASD-2002-64). 

»8Del.  C.  245. 

« 15  U.S.C.  780-3. 

'"15  U.S.C.  78o-{b)(2). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3){A)(iii)  of  the  Act"  and 
subparagraph  (f)(3)  of  rule  19b-4 
thereunder,! 2  because  it  is  concerned 
solely  with  the  administration  of  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  in  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-76  and  should  be 
submitted  by  June  2,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  M cFarland, 

Deputy  Secretary. 

[PR  Doc.  03-11729  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  of  International  Energy  and 
Commodities  Policy 

[Public  Notice  4362] 

Finding  of  No  Significant  Impact  and 
Summary  Environmental  Assessment: 
PMI  Services  North  America,  Inc. 
Pipeline  in  Cameron  County,  TX 

The  proposed  action  is  to  issue  a 
Presidential  Permit  to  PMI  Services 
North  America,  Inc.  ("PMI")  to 
construct,  connect,  operate  and 
maintain  a  lOVs-inch  outer  diameter 
("OD")  pipeline  to  convey  refined 
petroleum  products  and  liquid 
petroleum  gas  ("LPG")  across,  the  border 
between  Mexico  and  Cameron  County, 
Texas.  On  behalf  of  PMI,  URS 
Corporation  of  Austin,  Texas,  prepared 
a  draft  environmental  assessment  under 
the  guidance  and  supervision  of  the 
Department  of  State  (the  "Department"). 
The  Department  placed  a  notice  in  the 
Federal  Register,  67  FR  65168  (2002), 
regarding  the  availability  for  inspection 
of  PMI's  Presidential  Permit  application 
and  the  draft  environmental  assessment. 

Numerous  Federal  and  State  agencies 
independently  reviewed  the  draft 
environmental  assessment.  They 
include:  the  United  States  Section  of  the 
International  Boundary  and  Water 
Commission,  the  Department  of 
Transportation,  the  Department  of  the 
Interior,  the  U.S.  Fish  and  Wildlife 
Service,  the  Enviromnental  Prot^^on 
Agency,  the  Federal  Emergency 
Management  Administration,  Uie 
Department  of  Defense,  the  Department 
of  Commerce,  the  Department  of 
Homeland  Security,  the  Council  on 
Environmental  Quality,  the  Texas 
Railroad  Commission,  the  Texas 
Historical  Commission,  the  Texas  Parks 
and  Wildlife  Department,  and  the  Texas 
Commission  on  Environmental  Quality. 
Some  members  of  the  public  also 
reviewed  the  draft  environmental 
assessment  and  submitted  conunents  to 
the  Department. 

Comments  received  from  the  Federal 
and  State  agencies  and  the  public  were 
responded  to  directly  or  by 
incorporation  in  the  analysis  contained 
in  the  revised  draft  environmental 


"  15  U.S.C.  78s(b)(3)(A)(iii). 
"17  C3T?  240.19b-4(f)(3). 


"  17  CFR  200.30-3(a)(12). 


assessment  and/or  by  developing 
measures  to  be  tmdertaken  by  PMI  to 
prevent  or  mitigate  potentially  adverse 
environmental  impacts. 

This  summary  environmental 
assessment,  comments  submitted  by  the 
Federal  and  State  agencies  and  the 
public,  responses  to  those  comments, 
and  the  final  environmental  assessment, 
as  amended,  together  constitute  the 
"Final  Environmental  Assessment"  of 
the  proposed  action  by  the  Department. 

Summary  of  the  Environmental 
Assessment 

I.  The  Proposed  Project 

The  Department  is  charged  with  the 
issuance  of  Presidential  Permits  for  the 
construction,  connection,  operation  and 
maintenance  of  pipelines  crossing 
international  boundaries.  See  Executive 
Order  11423  of  August  16,  1968,  33  FR 
11741  (1968),  as  amended  by  Executive 
Order  12847  of  May  17,  1993,  58  FR 
29511  (1993).  PMI  has  applied  for  a 
Presidential  Permit  to  construct, 
connect,  operate  and  maintedn  a  bi- 
directional lOVa-inch  OD  pipeline  ("the 
MB  Pipeline")  at  the  U.S.-Mexico 
border.  The  MB  Pipeline  will  connect 
the  Transmontaigne  terminal  at  the  Port 
of  Brownsville,  Brownsville,  Texas, 
with  an  existing  Petroleos  Mexicanos 
(PEMEX)  pipeline  in  the  state  of 
Tamaulipas,  Mexico.  The  U.S.  portion 
of  the  project  consists  of  approximately 
1 7  miles  of  new  pipeline  from  the 
Transmontaigne  terminal  to  a  location 
on  the  Rio  Grande  west  of  the 
unincorporated  town  of  San  Pedro, 
approximately  9  miles  northwest  of 
downtown  Brownsville.  The  Mexican 
portion  consists  of  approximately  1 1 
miles  of  new  pipeline  from  the  Rio 
Grande  crossing  to  the  PEMEX  pipeline 
at  the  town  of  Curva,  Texas. 

A  significant  portion  of  the  route  of 
the  MB  Pipeline  will  follow  the  Penn 
Octane  ("POCC")  pipeline  right  of  way, 
for  which  the  Department  issued  a 
finding  of  no  significant  impact 
("FONSI")  in  1999  (64  FR  42163 
(1999)).  The  MB  Pipeline  follows  the 
POCC  right  of  way  until  it  reaches  the 
area  of  the  Resaca  de  la  Palma  State  Park 
west  of  Brownsville.  Instead  of 
following  the  POCC  pipeline  south  to 
the  US/Mexico  border,  the  MB  Pipeline 
angles  west-southwest  to  cross  the  Rio 
Grande  at  a  point  approximately  4  miles 
upriver  of  the  POCC  crossing.  The 
routing  for  the  MB  Pipeline  has  been 
designed  to  avoid,  to  the  maximum 
extent  possible,  populated  areas  of 
Cameron  County  and  sensitive 
environmental  features,  including 
existing  State  park  lands  and  Federal 
nature  preserve  lands. 
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Initially,  the  MB  Pipeline  will 
t^sport  less  than  100,000  barrels  of 
refined  product  (motor  gasoline,  diesel 
fuel  or  jet  fuel)  per  day.  It  is  designed, 
however,  to  transport  up  to  100,000 
barrels  of  refined  product  and  may  later 
be  used  to  transport  LPG  between  the 
United  States  and  Mexico. 

II.  Alternatives  Considered 

The  Department  considered  several 
alternatives  to  the  proposed  MB 
Pipeline.  These  are  described  in  detail 
in  the  final  environmental  assessment 
apd  in  a  summary  fashion  below: 
;  Alternative  1:  The  "no  action" 
alternative  would  involve  continued 
transportation  of  refined  products  to  the 
Brownsville  terminal  from  Matamoros 
via  tanker  trucks.  While  this  alternative 
would  avoid  the  minor  or  temporary 
noise  and  air  quality  impacts  associated 
with  the  construction  of  the  MB 
Pipeline,  truck  transport  is  not  the  better 
alternative.  Up  to  50  tanker  trucks  of 
refined  product  might  cross  the  border 
on  a  regular  basis,  resulting  in  (i) 
exhaust  emissions  of  NOx,  CO,  SO2, 
VOC,  and  particulate  matter  that  exceed 
that  of  pipeline  transport;  (ii)  extra  loads 
on  busy  highways  and  road  bridges,  (iii) 
transportation-related  environmental 
degradation  related  to  operation  of  a 
tanker  truck  fleet,  including  fueling  and 
maintenance,  and  (iv)  a  continuous 
safety  risk  in  a  heavily  urbanized  area, 
including  increased  exposure  to 
emissions,  spills,  and  accidents  during 
truck  loading  and  unloading  operations. 
If,  as  expected,  the  demand  for  cross- 
border  shipments  of  product  were  to 
increase,  the  need  for  additional  truck 
transport  would  result  in  greater 
impacts  to  the  transportation 
infrastructure,  public  safety,  and  air 
quality.  The  added  travel  from  existing 
tanker  trucks  would  substantially 
increase  the  regional  diesel  exhaust 
burden,  resulting  in  15  to  37.5  tons  per 
year  of  nitrogen  oxides,  and  smaller 
amounts  of  other  pollutants  compared 
ta  the  proposed  MB  Pipeline. 

{Alternative  2:  A  second  alternative 
would  involve  the  use  of  an  existing 
SVe-inch  OD  POCC  pipeline  to  transport 
refined  products.  POCC  currently 
transports  LPG  through  this  pipeline, 
which  could,  however,  be  used  to 
transport  refined  products.  There  is  a 
second  POCC  pipeline  which  has  a  6V8- 
inch  outer  diameter  and  which  nms 
parallel  to  the  8%-inch  pipeline;  this 
smaller  pipeline  is  not  currently  being 
used.  Prior  to  deciding  to  proceed  with 
its  application  for  authority  to  construct 
its  own  lOVs-inch  OD  pipeline,  PMI 
entered  into  negotiations  with  POCC  on 
the  use  of  its  SVs-inch  OD  pipelines. 
The  parties,  however,  were  unable  to 


reach  agreement  on  a  framework  for 
completing  due  diligence  and 
negotiating  a  definitive  contract. 

In  addition,  PMI  has  determined  that 
a  lOVs-inch  OD  pipeline  is  consistent 
with  and  allows  for  anticipated  growth 
in  demand  for  pipeline  transportation  in 
this  system.  Overall  PMI  anticipates  a 
need  for  increased  trans-border 
commerce,  to  provide  better  alternatives 
to  manage  Mexican  product  commercial 
surpluses  and  shortfalls.  In  fact, 
replacement  of  truck  transport  with 
installation  of  efficient  transportation 
systems  such  as  the  proposed  MB 
Pipeline  will  likely  serve  to  accelerate 
the  increase  in  trans-border  commerce. 
Thus,  the  Department  has  concluded 
that  utilization  of  the  POCC  pipeline  is 
not  a  viable  alternative  because  (i)  the 
parties  were  not  able  to  reach  agreement 
on  commercial  terms  on  its  use,  and  (ii) 
it  would  not  fulfill  the  anticipated  long- 
term  needs  for  a  more  efficient  and 
effective  high-volume  transportation 
system. 

Other  Alternatives:  In  1999,  the 
Department  issued  a  FONSI  for  the 
POCC  pipeline.  In  that  FONSI,  the 
Department  considered  three  alternate 
routes  for  the  proposed  project:  Route  A 
ran  to  the  east  of  Brownsville  and 
Matamoros;  Route  B  ran  though 
downtown  Brownsville  directly  into 
Matamoros;  and  Route  C  ran  through  the 
northern  and  western  suburban  portions 
of  Brownsville.  Each  of  these 
alternatives  were  set  aside.  Route  A  was 
set  aside  on  environmental  grounds; 
Routes  B  and  C  were  set  aside  due  to 
their  proximity  to  residences.  For  these 
same  reasons,  these  alternate  routes  are 
being  set  aside  for  the  MB  Pipeline. 

in.  Summary  of  the  Assessment  of  the 
Potential  Environmental  Impacts 
Resulting  From  the  Proposed  Action 

A.  Impacts  of  Construction  and  Normal 
Operation  of  the  Pipeline 

i.  Environmental  Impacts:  The  final 
environmental  assessment  contains 
detailed  information  on  the 
environmental  effects  of  the  MB 
Pipeline  and  the  alternatives  outlined 
above.  In  particular,  the  final 
environmental  assessment  analyzed  the 
impacts  of  construction  and  normal 
operation  of  the  pipeline  on  air  and 
sound  quality,  topography,  water 
resources,  soils,  mineral  resources, 
biological  resources,  land  use, 
transportation,  socioeconomic 
resources,  and  recreation  and  cultural 
resom-ces.  Based  on  the  detailed 
enviroimiental  assessment  and 
information  developed  by  the 
Department  and  other  Federal  and  State 
agencies  in  the  process  of  reviewing  the 


draft  environmental  assessment,  the 
Department  concluded  that  there  would 
be  (i)  no  impact  to  or  on,  among  others, 
geology  and  topography,  ground  water, 
the  Heritage  status  of  the  Rio  Grande, 
wetlands,  mineral  resources,  and 
recreation  resources;  (ii)  insignificant, 
minor  or  temporary  impact  to  or  on, 
among  others,  noise,  surface  waters  and 
canals,  soils,  protected  biological 
resources,  transportation,  and  land  use; 
and  (iii)  net  benefits  to  air  quality 
through  the  elimination  of  exhaust 
emissions  of  CO,  NOx,  VOCs,  and 
particulate  matter  that  are  generated 
when  tankers  move  fuel  across  the 
border.  A  more  detailed  analysis  of  each 
of  these  factors  and  their  cumulative 
effects  is  provided  in  the  final 
environmental  assessment,  as  amended, 
to  address  issues  raised  by  Federal  and 
State  agencies  and  the  public. 

ii.  Environmental  Justice/Socio- 
Economic  Concerns:  The  environmental 
justice  assessment  for  this  project 
analyzed  the  impact  of  the  potential 
human,  health,  socioeconomic,  and 
environmental  effects  of  the  MB 
Pipeline  on  minority  and  low-income 
populations.  The  population  of 
Cameron  County  is  heavily  minority, 
with  outlying,  less  dense  population 
areas  of  the  county  having  higher 
percentages  of  minorities  than  the 
closer-in  suburban  areas  to  Brownsville. 
To  the  extent  that  minority  and  low- 
income  populations  reside  in  the 
vicinity  of  the  MB  Pipeline,  they  risk 
exposiu-e  to  the  insignificant,  temporary 
and/or  minor  potential  human  health 
and  environmental  effects  that  are 
discussed  in  detail  in  the  final 
environmental  assessment  and 
summarized  above.  These  include 
temporary,  minor  construction  related 
noise  and  threats  to  human  safety  due 
to  fire  or  accidental  product  releaser 
These  risks,  however,  must  be  weighed 
against  the  benefits  that  would  result 
from  the  removal  of  tanker  trucks  as  the 
primary  mode  of  refined  product 
transportation.  The  removal  of  tanker 
trucks  from  roads,  particularly  border 
crossings,  will  increase  safety  at  these 
highly  sensitive  locations  and  route 
refined  products  away  from  more 
populous  areas  of  town  while  in  transit. 
Also,  emissions  of  hazardous  air 
pollutants  during  loading  operations 
within  the  Brownsville  Matamoros 
airshed  wiU  be  reduced.  It  is  also  worth 
noting  that  due  to  the  overall  makeup  of 
the  Brownsville  metropolitan  area,  all  of 
the  alternatives  for  consideration, 
including  the  no-action  alternative  of 
tanker  truck  transport  of  gasoline  and 
other  refined  products,  will  impact 
primarily  low-income  and  minority 
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populations.  There  is  no  evidence  to 
suggest  that  minority  or  low-income 
popiilations  will  experience 
disproportionate  adverse  impacts  as  a 
result  of  the  construction  and  operation 
of  the  MB  Pipeline.  To  the  contrary, 
since  less  than  10%  of  the  MB  Pipeline 
will  traverse  areas  where  human  health 
and  safety  could  be  adversely  affected  as 
compared  to  50%  in  the  case  of  truck 
transport,  the  MB  Pipeline  will  result  in 
lower  risks  to  the  health  and  safety  of 
minority  and  low-income  populations. 

B.  Impacts  Due  to  Corrosion  of  the 
Pipeline  or  Damage  From  an  Outside 
Agent 

J.  Impacts  on  Human  Health  and 
Safety:  Corrosion  of  the  MB  Pipeline  or 
damage  to  it  from  an  outside  agent  may 
result  in  the  release  of  hazardous 
liquids.  Potential  human  health  and 
safety  impacts  that  may  result  from  such 
a  release  include  (i)  fire  or  explosion 
from  LPG  or  refined  products,  (ii)  short- 
term  exposure  to  hazardous  vapors 
resulting  from  a  refined  product  or  LPG 
release,  (iii)  long-term  exposure  to 
hazardous  vapors  resulting  from 
contaminated  soils,  ground  water,  or 
surface  water  following  a  release  of 
refined  products,  and  (iv)  exposure  to 
toxic  constituents  of  refined  product 
from  ingestion. 

The  potential  risks  to  human  health 
and  safety  are  most  concentrated  in 
areas  where  the  MB  Pipeline  is  close  to 
residences,  businesses,  or  transportation 
corridors.  Only  three  small  portions  of 
the  MB  Pipeline  will  be  located  in  areas 
where  a  pipeline  accident  could  result 
in  risk  to  nearby  residences  and 
businesses.  This  represents 
approximately  IV4  miles,  or  less  than 
7%  of  the  total  pipeline  length.  These 
also  are  the  areas — along  FM  1847,  U.S. 
77/83,  and  U.S.  281— where  the  greatest 
potential  impact  to  health  and  safety  of 
motorists  is  present. 

Any  mode  of  transporting  hazardous 
liquids  shares  these  potential  safety 
impacts.  Since  accident  rates  for 
pipelines  on  a  product  mile  basis  are 
lower  in  magnitude  (40  to  300  times] 
than  those  of  rail  or  tanker  transport,  the 
U.S.  Department  of  Transportation 
considers  pipeline  transport  to  be  the 
safest  transportation  for  refined  product. 
As  previously  discussed,  since  the  MB 
Pipeline  will  traverse  less  areas  where 
impacts  to  hiunan  health  and  safety  are 
likely  to  result  from  a  major  accident 
than  the  no-action  alternative,  the  MB 
Pipeline  should  result  in  substantially 
lower  risks  to  human  health  and  safety 
than  the  "no  action"  alternative. 

Expanding  on  the  comparison  of  the 
project  with  the  alternatives:  (a)  On  a 
product  mile  transport  basis,  DOT 


statistics  show  that  pipeline  transport  is 
safer  than  tanker  truck  transport  by 
orders  of  magnitude;  (B)  less  than  10% 
of  the  pipeline  route  will  be  in  areas 
representing  a  threat  to  human  health 
and  safety,  as  indicated  by  proximity  of 
residences  or  businesses  which  may  be 
impacted  by  an  accidental  release; 
however  more  than  50%  of  the  route 
used  by  tanker  trucks  would  be  in  such 
areas,  because  of  the  natural 
development  patterns  along  public 
roadways  in  urban  settings.  These  two 
factors  combine  to  make  pipeline 
transport  of  product  much  safer  than  the 
"no  action"  alternative.  Moreover,  at  the 
level  where  there  is  sufficient  data  to 
perform  risk-analyses,  it  does  not  matter 
from  a  human  health  and  safety 
standpoint  whether  product  is 
transported  in  the  MB  Pipeline  or  in  the 
POCC  pipeline. 

The  MB  Pipeline  project  has 
incorporated  many  safety  features  to 
address  human  health  and  safety 
concerns.  These  include  specifications 
and  maintenance  practices  to  reduce  the 
probability  of  outside  force  (third-party) 
damage,  corrosion,  or  poor  construction 
practices  resulting  in  a  release  of 
product.  Drilling  or  boring  below 
waterways  reduces  the  probability  that 
a  pipeline  release  could  contaminate 
valuable  water  resources.  In  addition, 
leak  detection  systems  coupled  with  4 
remotely-operated  valves  provide  a 
means  for  the  operator  to  rapidly 
respond  to  any  accidents  by  shutting 
down  the  pipeline  and  isolating  the 
leaky  section. 

ii.  Environmental  Impacts:  The  air 
quality  impacts  from  an  accidental 
product  release  from  the  MB  Pipeline 
would  be  short  term  and  would  not 
constitute  a  significant  impact. 
Brownsville  is  not  close  to  non- 
attainment  for  any  of  the  National 
Ambient  Air  Quality  Standards,  and 
while  a  major  release  could  result  in  an 
increase  in  ozone  formation, 
environmental  engineers  advise  it  is  not 
likely  that  even  this  condition  would 
cause  non-attainment  conditions. 

Groundwater  contamination  from  an 
accidental  release  is  more  likely  to 
occur  due  to  a  slow  refined  products 
leak  that  goes  luidetected  for  a 
substantial  portion  of  time,  so  that 
product  might  transport  through  the  soil 
downward  to  the  local  aquifer  system. 
Proper  cleanup  of  contaminated  soil 
should  prevent  long-term  impacts  to 
groundwater.  The  transportation  of  soil 
downward  to  the  local  aquifer  system, 
however,  may  also  result  in 
contamination  of  soils  in  the  vadose 
zone,  and  stress  local  vegetation,  a 
symptom  that  would  be  detected  during 
the  regular  pipeline  patrols.  If  such 


problems  were  observed,  investigations 
could  be  commenced  in  the  vicinity  of 
the  pipeline  where  the  release  is 
occurring,  and  remediation,  including 
soil  cleanup,  could  once  again  proceed. 
Given  the  slow  transmission  capability 
of  the  soil  types  surrounding  the  MB 
Pipeline,  it  is  unlikely  that  substantial 
volumes  of  refined  product  would  reach 
the  local  aquifer  prior  to  detection  and 
remediation. 

Looking  at  the  potential  impacts  to 
drinking  water  from  an  accidental 
release,  the  proposed  MB  Pipeline 
routing  crosses  the  Rio  Grande 
substantially  upriver  of  the  POCC 
crossing.  This  would  place  it  further 
away  bhrn  the  diversion  for  the  Olmito 
Water  Supply,  and  from  the  Brownsville 
Diversion  Point.  This  distance  would  be 
critical  in  an  accident  scenario  because 
of  the  additional  time  it  would  take  for 
product  to  travel  downstream  to  those 
diversion  points. 

Most  of  the  MB  Pipeline  right  of  way 
traverses  areas  characterized  either  by 
sparse  grassy  areas  or  by  agricultural 
cultivation.  An  accidental  release  of 
product  in  either  area  would  result  only 
in  minor  impacts  to  biological 
resources.  Emergency  response  and  soil 
remediation  should  ensure  no  long-term 
impacts  to  the  local  vegetation.  No 
threatened  or  endangered  vegetative 
species  were  identified  which  might  be 
critically  impacted  from  a  release. 

In  conclusion,  the  Department  finds 
that  impacts  on  the  environment  from 
an  accidental  release  would  not  be 
significant. 

iii.  Probable  Adverse  Environmental 
Effects  Which  Cannot  Be  Avoided  Due 
to  Associated  Cumulative  Effects:  The 
cumulative  effects  from  an  accidental 
release  of  product  are  discussed  in 
detail  in  the  final  environmental 
assessment.  In  short,  there  are  two 
important  factors  to  take  into 
consideration  with  respect  to 
cumulative  impacts  analysis  on  hiunan 
health  and  safety  for  the  MB  Pipeline. 
The  first  is  the  ciunulative  effect  of  risks 
to  the  MB  pipeline,  and  correspondingly 
to  those  living  or  working  near  to  the 
MB  Pipeline,  due  to  potential  accidents 
on  other  pipelines  in  the  vicinity.  This 
particularly  applies  to  the  POCC 
pipeline,  which  shares  a  common  right- 
of-way  for  approximately  two  thirds  of 
the  h^  Pipeline  route.  The  second  is 
the  cumulative  effect  of  the  increased 
overall  risk  to  surrounding  populations 
from  an  industrial  accident  occiuring 
along  the  right-of-way  that  results  in  the 
release  of  hazardous  liquids  from  the 
MB  Pipeline,  industrial  soiuces  or  both. 

A  study  of  U.S.  DOT  databases  has 
not  revealed  any  cases  where  a 
belowground  pipeline  has  had  an 
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accidental  release  due  to  the  effects  of 
an  accidental  release,  fire,  or  explosion 
of  a  nearby  buried  pipeline.  There  is  at 
least  one  known  event  of  an  accidental 
fire  on  a  pipeline  causing  rupt\u«  of  a 
fixture  (valve  rack)  on  an  adjacent 
pipeline.  This  distinction  is  important, 
because  except  for  the  metering  station 
there  are  only  two  aboveground  fixtures 
(valves)  along  the  MB  Pipeline  from  the 
Transmontaigne  Terminal  to  the  Rio 
Grande,  and  the  metering  station  is  not 
positioned  near  to  the  existing  POCC 
pipeline.  Therefore,  only  a  very  small 
portion  of  the  proposed  MB  Pipeline  is 
susceptible  to  damage  from  an  accident 
on  the  POCC  line. 

There  is  insufficient  incident  data  on 
pipelines  in  the  United  States  to 
numerically  analyze  the  cumulative  risk 
of  two  pipelines  occupying  the  same 
corridor.  However,  there  remains  the 
presumption  that  it  is  possible  for  a 
catastrophic  event  on  one  pipeline  to 
cause  damage  to  a  nearby  pipeline.  If 
the  MB  Pipeline  route  is  utilized,  it 
would  result  in  two  pipelines  nmning 
parallel  for  approximately  60-70%  of 
the  length  of  the  MB  Pipeline; 
alternatively,  if  the  8Ve  inch  OD  POCC 
pipeline  alternative  is  utilized,  it  would 
result  in  two  pipelines  (the  8%  and  the 
6V8  POCC  lines)  running  parallel  for 
nearly  the  entire  length  of  the  POCC 
pipelines.  Therefore,  there  is  an 
unquantifiable  (and  from  an  engineering 
perspective,  insignificant)  reduction  in 
the  risk  of  "cumulative  impacts"  from 
reducing  the  amount  of  ROW  that  PMI 
product  transport  will  share  with  POCC 
LPG  transport  if  the  MB  Pipeline  is 
used. 

Finally,  these  potential  cumulative 
risks  are  smaller  in  magnitude  than  the 
overall  reduction  in  risk  that  would 
accrue  from  transporting  the  same 
volume  of  hazardous  liquids  in 
pipelines  rather  them  in  tanker  trucks. 

iv.  Possible  Conflicts  Between  the  MB 
Pipeline  and  the  Objectives  of  Federal, 
Regional,  State  and  Local  Use  Plans, 
Policies  and  Controls  for  the  Area 
Concerned:  The  MB  Pipeline  supports 
Brownsville's  continued  development  of 
the  Port  of  Brownsville  for  industrial 
uses,  and  removes  hazardous  liquids 
transport  from  international  bridges  and 
populated  areas.  PMI  will  be 
responsible  for  ensuring  that  all 
applicable  enviromnental  and 
construction  permits  are  obtained  prior 
to  the  implementation  of  any  portion  of 
this  project. 

rV.  Prevention  and  Mitigation  Measures  . 

In  order  to  control  risks  associated 
with  outside  force  damage,  corrosion 
and  leaks,  PMI  has  undertaken  or  will 


imdertake  the  prevention  and  mitigation 
measures  listed  below.  PMI  has  or  will: 

•  Bury  the  pipeline  a  minimum  of  3 
feet  below  grade; 

•  Place  and  maintain  prominent 
warning  markers  at  all  crossings  and  so 
that  two  are  always  in  line-of-sight 
along  the  pipeline  ROW; 

•  Require  the  pipeline  operator  to 
participate  in  all  applicable  one-call 
notification  systems; 

•  Conduct  regular  ROW  drive-overs 
or  over  flights  in  order  to  identify 
potential  pipeline  encroachments  and 
unauthorized  activities; 

•  Ensiue  that  a  PMI  representative  is 
physically  present  anytime  there  is 
construction  activity  within  the  pipeline 
ROW; 

•  Assign,  on  a  permanent  basis,  a 
pipeline  operator  employee  to 
headquarter  in  the  area; 

•  Require  the  pipeline  operator  to 
participate  in  on-going  public  education 
initiatives  stressing  pipeline  safety  and 
damage  prevention; 

•  Use  factory-applied  fusion-bonded 
epoxy  coating  on  all  pipes; 

•  Use  field-applied  coating  on  all 
welded  joints; 

•  Conduct  biennial  sxaveys  to 
determine  effectiveness  of  corrosion 
control; 

•  Use  a  certified  impressed  current 
cathodic  protection  system; 

•  Use  a  heavy  wall  pipe  in  lieu  of 
cased  crossings; 

•  Use  high-resolution  internal 
inspection  tools  (i.e.,  pigs)  at  least  as 
frequently  as  required  by  49  CFR  195; 

•  X-ray  all  girth  welds  completely; 

•  Use  pipe  manufactiued  at  an  ISO 
9000-certified  mill; 

•  Hydro  test  pipe  in  place  to  125%  of 
its  maximum  allowable  operating 
pressure  for  8  hours; 

•  Require  that  material  specification, 
design,  and  construction  meet  or  exceed 
all  applicable  standards  and  codes 
established  by  API,  ASME,  DOT/OPS, 
and  TRC; 

•  Perform  comprehensive 
construction  and  installation  inspection; 

•  Provide  continuous  24-hour 
monitoring  of  the  MB  Pipeline  from  a 
dispatch  and  control  center; 

•  Use  computers  to  identify 
significant  operational  deviations,  and 
to  set  off  appropriate  alarms; 

•  Remotely  monitor  pressure  at  the 
Rio  Grande  River  and  always  be  capable 
of  remotely  blocking  valve  sites  along 
the  MB  Pipeline; 

•  Provide  on-going  training  and 
performance  certification  of  employees 
responsible  for  pipeline  operations  and 
maintenance,  as  required  by  the 
Operator  Qualification  regulation  of 
DOT; 


•  Install  a  fiber  optic  communications 
cable  in  the  ditch  to  provide  rapid  and 
reliable  transmission  of  signals  between 
the  pipeline  equipment  and  the  control 
room; 

•  Establish  block  valve  spst±ig  of  less 
than  7.5  miles  through  industrial, 
commercial,  or  residential  areas,  as 
recommended  under  ASME/ ANSI  B31.4 
standards  for  transport  of  LPG;  and 

•  Install  check  valves  with  each  block 
valve  set  to  provide  auto  blockage  of 
reverse  flow  prior  to  LPG  transport. 

V.  Conclusion:  Analysis  of  the 
Environmental  Assessment  Submitted 
by  the  Sponsor 

On  the  basis  of  the  final 
environmental  assessment,  the 
Department's  independent  review  of 
that  assessment,  information  developed 
during  the  review  of  the  application  and 
draft  environmental  assessment, 
comments  received  by  the  Department 
from  Federal  and  State  agencies  and  the 
public,  and  measures  that  PMI  has  or  is 
prepared  to  undertake  to  mitigate  or 
prevent  potentially  adverse 
environmental  impacts,  the  Department 
has  concluded  that  issuance  of  a 
Presidential  Permit  authorizing 
construction  of  the  proposed  MB 
Pipeline  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
enviroiunent  within  the  United  States. 
Accoi^ingly,  a  Finding  of  No  Significant 
Impact  is  adopted  and  an  environmental 
impact  statement  will  not  be  prepared. 

"The  Final  Environmental  Assessment 
addressing  this  action  is  on  file  and  may 
be  reviewed  by  interested  parties  at  the 
Department  of  State,  2200  C  Street,  NW., 
Room  3535,  Washington,  DC  20520 
(Attn:  Mr.  Pedro  Erviti,  Tel.  202-647- 
1291). 

Dated:  May  6,  2003. 
Stephen  J.  Gallogly, 

Director.  Office  of  Energy  and  Commodity 
Policy,  Bureau  of  Economic  and  Business 
Affairs,  Department  of  State. 
[PR  Doc.  03-11732  Filed  5-9-03;  8:45  am] 

BH.UNG  CODE  4710-07-P 


OFRCE  OF  THE  UNrTED  STATES 
TRADE  REPRESENTATIVE 

Notice  With  Respect  to  List  of 
Countries  Denying  Fair  IMarket 
Opportunities  for  Government-Funded 
Airport  Construction  Projects 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  vyith  respect  to  a  list  of 
countries  denying  fair  market 
opportunities  for  products  and  suppliers 
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of  the  United  States  in  airport 
construction  procurements. 

summary:  Pursuant  to  section  533  of  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended  (49  U.S.C.  50104),  the 
United  States  Trade  Representative 
("USTR")  has  determined  not  to  include 
any  countries  on  the  list  of  countries 
that  deny  fair  market  opportunities  for 
U.S.  products,  suppliers,  or  bidders  in 
foreign  government-funded  airport 
construction  projects. 
DATES:  Effective  May  1,  2003. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melida  Hodgson,  Associate  General 
Counsel,  (202)  395-3582  or  Jean 
Heilman  Crier,  Senior  Procurement 
Negotiator,  (202)  395-5097. 
SUPPLEMENTARY  INFORMATION:  Section 
533  of  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended 
by  section  115  of  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987,  Pub.  L.  100-223,  (codified 
at  49  U.S.C.  50104)  ("the  Act"),  requires 
USTR  to  decide  by  May  1,  2003, 
whether  any  foreign  countries  have 
denied  fair  market  opportimities  to  U.S. 
products,  suppliers,  or  bidders  in 
connection  with  airport  construction 
projects  of  $500,000  or  more  that  are 
funded  in  whole  or  in  part  by  the 
governments  of  such  countries.  The  list 
of  such  countries  must  be  published  in 
the  Federal  Register.  For  the  purposes 
of  the  Act,  USTR  has  decided  not  to 
include  any  countries  on  the  list  of 
countries  that  deny  fair  market 
opportimities  for  U.S.  products, 
suppliers,  or  bidders  in  foreign 
government-funded  airport  construction 
projects. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

[FR  Doc.  03-11733  Filed  5-9-03;  8:45  am] 

BILLING  CODE  319O-01-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  5.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 
DATES:  Written  conmients  should  be 
received  on  or  before  Jime  11,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0195. 

Fonn  Number:  IRS  Form  521 3. 

Type  o/fleview.- Revision. 

Title:  Election  to  Postpone 
Determination  as  to  Whether  the 
Presimiption  Applies  That  an  Activity  is 
Engaged  in  for  Profit. 

Description:  This  form  is  used  by 
individuals,  partnerships,  estates,  trusts, 
ai^d  S  corporations  to  make  an  election 
to  postpone  ap.  IRS  determination  as  to 
whether  an  activity  is  engaged  in  for 
profit  for  5  years  (7  years  for  breeding, 
training,  showing,  or  racing  horses).  The 
data  is  used  to  verify  eligibility  to  make 
the  election. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,730. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping- — 6  min. 
Learning  about  the  law  or  the  form — 10 

min. 
Preparing  the  form — 9  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,370  hours. 

OMB  Number:  1545-0865. 

Form  Number:  IRS  Form  8264. 

Type  of  Review:  Revision. 

Title:  Application  for  Registration  of  a 
Tax  Shelter. 

Description:  Organizers  of  certain  tax 
shelters  are  required  to  register  them 
with  the  IRS  using  Form  8264.  Other 
persons  may  have  to  register  the  tax 
shelter  if  the  organizer  doesn't.  We  use 
the  information  to  give  the  tax  shelter  a 
registration  number.  Sellers  of  interests 
in  the  tax  shelter  furnish  the  number  to 
investors  who  report  the  number  on 
their  tax  retvims. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  350. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 33  hr.,  14  min. 
Learning  aoout  the  law  or  the  form — 3 

hr.,  34  min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 4  hr.,  16 

min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  14,382  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  03-11690  Filed  5-9-^3;  8:45  am] 

BILUNG  CODE  4830-01-f> 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  Notices  Relating  to 
Payment  of  Firearms  and  Ammunition 
Excise  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Biureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  Regulations  and  Procedures 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  telephone 
(202)  927-8210.- 
SUPPLEMENTARY  INFORMATION: 

Title:  Notices  Relating  to  Payment  of 
Firearms  and  Ammunition  Excise  Tax. 

OMB  Number:  1513-0097. 

Abstract:  Excise  taxes  are  collected  on 
the- sale  or  use  of  firearms  and 
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ammunition  by  firearms  or  ammimition 
manufacturers,  importers  or  producers. 
Taxpayers  who  elect  to  pay  excise  taxes 
by  electronic  fund  transfer  must  furnish 
a  written  notice  upon  election  and 
discontinuance.  The  tax  revenue  will  be 
protected.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  o/fleWew;  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Total  Aimual  Burden 
Hours:  1  hour. 

Request  for  Comments:  Comments 
{submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
bf  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  6,  2003. 

Ilieresa  McCarthy, 

peputy  Chief,  Regulations  and  Procedures 
Division. 

tFR  Doc.  03-11709  Filed  5-9-03;  8:45  am] 

WLUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tot>acco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Cmrrently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  Applications,  Notices, 
and  Permits  Relative  to  Importation  and 
Exportation  of  Distilled  Spirits,  Wine 
and  Beer,  Including  Puerto  Rico  and 
Virgin  Islands. 

DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Biu^au,  Regulations  and  Procediu^s 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Applications,  Notices  and 
Permits  Relative  to  Importation  and 
Exportation  of  Distilled  Spirits,  Wine 
and  Beer,  Including  Puerto  Rico  and 
Virgin  Islands. 

OMB  Number:  1513-0100. 

Abstract:  Beverage  alcohol,  industrial 
alcohol,  beer  and  wine  are  taxed  when 
imported.  The  taxes  on  these 
commodities  coming  from  the  Virgin 
Islands  and  Puerto  Wco  are  largely 
returned  to  these  insuleu"  possessions.' 
Exports  are  mainly  tax  free.  These 
sections  ensure  that  proper  taxes  are 
collected  and  returned  according  to  the 
law.  The  record  retention  requirement 
for  this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Total  Annual  Burden 
Hours:  180. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  6,  2003. 

Theresa  NfcCartfay, 

Deputy  Chief,  Regulations  and  Procedures 
Division. 

[FR  Doc.  03-11710  Filed  5-9-03;  8:45  am) 

BHJJNO  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  Information  Collected  in 
Support  of  Small  F*roducer's  Wine  Tax 
Credit. 

DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-6930. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  Regulations  and  Procedures 
Division,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  telephone 
(202) 927-8210. 

SUPPLEMENTARY  INFORMATK>N: 
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Title:  Information  Collected  in 
Support  of  Small  Producer's  Wine  tax 
Credit. 

OMB  Number;  1513-0104. 

Recordkeeping  Requirement  ID 
Number:  TTB  EEC  5120/11. 

Abstract:  TTB  is  responsible  for  the 
collection  of  the  excise  tax  on  wine. 
Certain  small  wine  producers  are 
eligible  for  a  credit  which  may  be  taken 
to  reduce  the  tax  they  pay  on  wines  that 
they  remove  from  their  own  premises. 
The  record  retention  period  for  all  wine 
premises  records  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  piuposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
280. 

Estimated  Total  Annual  Burden 
Hours:!. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Dated:  May  6,  2003. 
Theresa  McCarthy, 

Deputy  Chief,  Regulations  and  Procedures 
Division. 
[FR  Doc.  03-11711  Filed  5-9-03;  8:45  am]    . 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  Department  of  the 
Treasury,  is  soliciting  comments 
concerning  the  2000  Floor  Stocks  Tax 
Return  (Cigarettes)  and  Recordkeeping 
Requirements. 

DATES:  Written  comments  should  be 
received  on  or  before  July  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  and  Procedures  Division, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226,  telephone 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  2000  Floor  Stocks  Tax  Return 
(Cigarettes)  and  Recordkeeping 
Requirements. 

OMB  Number:  1513-0105. 

Form  Number:  TTB  F  5000. 28T. 

Abstract:  A  floor  stocks  tax  has  been 
imposed  on  cigarettes.  Liability  for  the 
floor  stocks  tax  is  determined  on  the 
basis  of  an  inventory  of  cigarettes  held 
for  sale.  All  persons  who  hold  for  sale 
any  cigarettes  on  January  1 ,  2000  must 
take  an  inventory.  Each  person  will  be 
required  to  make  either  a  record  of  the 
physical  inventory  or  a  book  or  record 
inventory  supported  by  the  appropriate 
source  records. 

Current  Actions:  This  information 
collection  is  being  submitted  for  an 
extension.  The  only  change  is  a 
reduction  in  the  number  of  respondents. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Total  Annual  Burden 
Hours:  1  hour. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  6,  2003. 
Theresa  McCarthy, 

Deputy  Chief,  Regulations  and  Procedures 
Division. 

IFR  Doc.  03-11712  Filed  5-9-03;  8:45  am] 
BILLING  CODE  4810^1-f 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Electronic  Tax  Administration 
Advisory  Committee  (ETAAC) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  1998  the  Internal  Revenue 
Service  (IRS)  established  the  Electronic 
Tax  Administration  Advisory 
Committee  (ETAAC).  The  primary 
purpose  of  ETAAC  is  to  provide  an 
organized  public  forum  for  discussion  of 
electronic  tax  administration  issues  in 
support  of  the  overriding  goal  that 
paperless  filing  should  be  the  preferred 
and  most  convenient  method  of  filing 
tax  and  information  returns.  ETAAC 
offers  constructive  observations  about 
current  or  proposed  policies,  programs, 
and  procedures,  and  suggests 
improvements.  Listed  is  a  summary  of 
the  agenda  along  with  the  planned 
discussion  topics. 

Summarized  Agenda 

9  a.m.  Meeting  Opens 
12:30  p.m.  Meeting  Adjourns 
The  planned  discussion  topics  are: 

(1)  Free  File  Update 

(2)  Filing  Season  Update 

(3)  Tax  Exempt  and  Government 

Entities  Operating  Division  Update 

(4)  Preview  of  Report  to  Congress 

Note:  Last-minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice. 

DATES:  There  will  be  a  meeting  of 
ETAAC  on  Tuesday.  May  20,  2003.  This 
meeting  will  be  open  to  the  public,  and 
will  be  in  a  room  that  accommodates 
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approximately  40  people,  including 
members  of  ETAAC  and  IRS  officials. 
Seats  are  available  to  members  of  the 
public  on  a  first-come,  first-served  basis. 
ADDRESSES:  The  meeting  vdll  be  held  in 
the  One  Washington  Circle  Hotel, 
Crescent  Conference  Room,  One 
Washington  Circle,  NW.,  Washington, 
DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
get  on  the  access  list  to  attend  this 
meeting,  to  have  a  copy  of  the  agenda 
faxed  to  you  or  to  receive  general 
information  about  ETAAC,  contact  Kim 
Logan  at  (202)  283-1947  by  May  15, 
2003.  Notification  of  intent  should 
include  your  name,  organization  and 
telephone  number.  If  you  leave  this 
information  for  Ms.  Logan  in  a  voice- 
mail  message,  please  spell  out  all 
names.  A  draft  of  the  agenda  will  be 
available  via  facsimile  transmission  the 
week  prior  to  the  meeting.  Please  call 
Ms.  Logan  on  or  after  May  13,  2003  to 
have  a  copy  of  the  agenda  faxed  to  you. 
Please  note  that  a  draft  agenda  will  not 
be  available  until  that  date. 
SUPPLEMENTARY  INFORMATION:  ETAAC 
reports  to  the  Director,  Electronic  Tax 
Administration,  who  is  the  executive 
responsible  for  the  electronic  tax 
administration  program.  Increasing 
participation  by  external  stakeholders  in 
the  development  and  implementation  of 
the  Internal  Revenue  Service's  (IRS's) 
strategy  for  electronic  tax  administration 
will  help  achieve  the  goal  that  paperless 
filing  should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  returns. 

ETAAC  members  are  not  paid  for 
their  time  or  services,  but  consistent 
with  Federal  regulations,  they  are 
reimbursed  for  their  travel  and  lodging 
expenses  to  attend  the  public  meetings, 
working  sessions,  and  an  orientation 
each  year. 

Dated:  May  6,  2003. 
Susan  L.  Smoter, 

Acting  Director,  Electronic  Tax 

Administration. 

[FR  Doc.  03-11766  Filed  5-9-03;  8:45  am] 

BiUJNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Issue  Committee  of  the  Taxpayer 


Advocacy  Panel  will  be  conducted  in 
Edwards ville,  Illinois. 

DATES:  The  meeting  will  be  held  Friday, 
June  6,  2003  and  Saturday,  June  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aime  Gruber  at  1-888-912-1227,  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Friday, 
June  6,  2003  from  8:30  a.m.  c.d.t.  to  4:30 
p.m.  c.d.t.  and  Saturday,  June  7,  2003 
fi-om  8:30  a.m.  c.d.t.  to  12:30  p.m.  c.d.t. 
Both  meetings  will  be  held  at  B.  Barnard 
Birger  Hall  on  the  campus  of  Southern 
Illinois  University  Edwardsville.  The 
public  is  invited  to  make  oral  comments 
on  Friday,  Jime  6  from  1  p.m.  c.d.t.  to 
1:30  p.m.  c-d.t.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  206-220-6095,  or  write 
Anne  Gruber,  TAP  Office,  915  2nd  Ave, 
Seattle,  WA  98174.  Due  to  limited  time 
and  space,  notification  of  intent  to 
participate  in  the  meeting  must  be  made 
in  advance  with  Aime  Gruber.  Ms. 
Gruber  can  be  reached  at  1-888-912- 
1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  6,  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-11767  Filed  5-9-03;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Inctuding  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Oklahoma, 
South  Dakota,  and  Texas) 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 
Monday,  June  9,  2003,  at  3  p.m..  Central 
Standard  Time. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414)297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988)' 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  Jime  9,  2003,  from  3  to  4  p.m. 
Central  standard  time  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comment, 
ideas,  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  You  can  submit  written 
comments  to  the  panel  by  faxing  to 
(414)  297-1623,  or  by  mail  to  Taxpayer 
Advocacy  Panel,  Stopl006MIL,  310 
West  Wisconsin  Avenue,  Milwaukee, 
WI  53203-2221.  Pubhc  comments  will 
also  be  welcome  during  the  meeting. 
Please  contact  Mary  Ann  Delzer  at  1- 
888-912-1227  or  (414) 297-1604  for 
more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  6.  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-11768  Filed  5-9-03;  8:45  am] 
BiUJNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  issue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 

Hoc  Issue  Committee  of  the  Taxpayer 

Advocacy  Panel  will  be  conducted  (via 

teleconference). 

DATES:  The  meeting  will  be  held 

Monday,  June  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aime  Gruber  at  1-888-912-1227.  or 

206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act,  5  U.S.C.  App.  (1988) 

that  an  open  meeting  of  the  Ad  Hoc 

Issue  Committee  of  the  Taxpayer 

Advocacy  Panel  will  be  held  Monday, 

June  2,  2003  from  1  p.m.  p.s.t.  to  3  p.m. 

p.s.t.  via  a  telephone  conference  call. 

The  pubUc  is  invited  to  make  oral 
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comments.  Individual  conmients  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095,  or  write  Anne  Graber, 
TAP  Office,  915  2nd  Ave.,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Anne 
Gruber.  Ms.  Gruber  can  be  reached  at  1- 
888-912-1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice.  "^ 

Dated:  May  6,  2003. 
Tersheia  D.  Carter, 

A  cting  Director,  Taxpayer  A  dvocacy  Panel. 
[FR  Doc.  03-11769  Filed  5-9-03;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUiMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  Jime  4,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  June  4,  2003,  from  11  a.m. 
central  time  to  Noon  Central  daylight 
time  via  a  telephone  conference  call. 
The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
You  can  submit  written  comments  to 
the  panel  by  faxing  to  (414)  297-1623, 
or  by  mail  to  Taxpayer  Advocacy  Panel, 
Stop  1006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  6,  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-11770  Filed  5-9-03;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Deadline  Extension  for  CCAC 
Memisership  Applications 

agency:  United  States  Mint,  Treasury. 

ACTION:  Deadline  extension  for  CCAC 
membership  applications. 

SUMMARY:  The  United  States  Mint  is 
accepting  applications  for  appointment 
to  the  Citizens  Coinage  Advisory 
Committee  (CCAC)  for  two  positions — 
an  individual  who  can  represent  the 
interests  of  the  general  public  and  an 
individual  specially  qualified  to  serve 
on  the  Committee  by  virtue  of  his  or  her 
education,  training,  or  experience  in 
American  history. 

The  deadline  for  submitting 
applications  for  appointment  to  the 
CCAC  has  been  extended  from  May  9, 
2003,  to  May  23,  2003. 

Application  Deadline:  May  23,  2003. 

Receipt  of  Applications:  Any  member 
of  the  public  wishing  to  be  considered 
for  appointment  to  the  Committee 
should  submit  a  resume  or  letter 
describing  his  or  her  qualifications  for 
membership  by  fax  to  202-756-6539,  or 
by  mail  to  the  United  States  Mint,  801 
9th  Street,  NW.,  Washington,  DC  20001, 
Attn:  CCAC  Membership.  Submissions 
must  be  postmarked  no  later  than  May 
23,  2003. 

Dated:  May  6,  2003. 
Henrietta  Holsman  Fore, 

Director,  United  States  Mint. 

[FR  Doc.  03-11693  Filed  5-9-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  181-1181;  FRL-7494-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  announcing  approval 
of  a  revision  to  the  state  implementation 
plan  (SIP)  for  the  vehicle  inspection  and 
maintenance  (I/M)  program  operating  in 
the  Missouri  portion  of  the  St.  Louis, 
Missouri,  ozone  nonattainment  area. 
Missouri  made  several  amendments  to 
the  state-adopted  I/M  rule  to  improve 
performance  of  the  program  and 
requested  that  the  SIP  be  revised.  The 
effect  of  this  action  ensures  Federal 
enforceability  of  the  state  air  program 
rules  and  maintains  consistency 
between  the  state-adopted  rules  and  the 
approved  SIP.  EPA  proposed  approval 
of  this  rule  in  the  Federal  Register  on 
January  30,  2003  (68  FR  4842).  This 
final  action  is  being  published  to  meet 
oui  statutory  obligation  under  the  Clean 
Air  Act  (CAA  or  the  Act). 
DATES:  This  final  rule  is  effective  May 
12,  2003. 

ADDRESSES:  A  copy  of  the  state 
submittal  is  available  at  the  following 
address  for  inspection  during  normal 
business  hours:  EPA,  Region  7,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leland  Daniels  at  (913)  551-7651. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  document? 
What  comments  were  received  on  the 

proposed  approval  of  the  I/M  SIP  revision 

and  what  is  our  response? 
What  action  is  EPA  taking? 
What  is  the  effective  date  for  this 

rulemaking? 

What  Is  a  SIP? 

Section  110  of  the  CAA  requires  states 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  state  air 


quality  meets  the  national  ambient  air 
quality  standards  that  we  established. 
These  ambient  standards  are  established 
under  section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 
Each  state  must  submit  these  regulations 
and  control  strategies  to  us  for  approval 
and  incorporation  into  the  Federally 
enforceable  SIP.  Each  Federally- 
approved  SIP  protects  air  quality 
primarily  by  addressing  air  pollution  at 
its  point  of  origin.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  conunent  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  out  proposed  action  on  the 
state  submission.  If  adverse  comments 
are  received,  we  must  address  them 
prior  to  taking  any  final  action. 

All  state  regulations  and  supporting 
information  that  we  approve  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP.  The 
record  of  each  SfP  approval  is 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specific 
effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  an  enforcement 
action  to  retiun  a  violator  to 
compliance.  Citizens  are  also  offered 


legal  recourse  to  address  violations  as 
described  in  section  304  of  the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

This  rulemaking  addresses  a  niunber 
of  submissions  from  Missoiui 
Department  of  Natural  Resources 
(MDNR)  concerning  revisions  to  the  I/M 
SIP  for  St.  Louis.  The  content  of  those 
submissions  is  described  below. 

State  statutory  amendments  in  1999 
required  an  interagency  agreement 
between  MDNR  and  the  Missoiui 
Highway  Patrol  for  the  administration 
and  enforcement  of  section  307.366, 
Missouri  Revised  Statutes  (RSMo); 
established  criteria  and  procediu-es  for 
the  I/M  contract;  and  provided  the 
residents  of  Franklin  Coimty  the  option 
of  biennial  motor  vehicle  registration. 
For  vehicles  sold  by  a  licensed  motor 
vehicle  dealer,  any  inspection  and 
approval  within  120  days  preceding  the 
date  of  the  sale  is  considered  timely  for 
the  purpose  of  vehicle  registration. 
Costs  for  repair  work  performed  by  a 
recognized  repair  technician  only  may 
be  included  toward  reaching  the  waiver 
amoiuit.  The  $5.00  fee  reduction  for  any 
person  required  to  wait  for  up  to  15 
minutes  before  the  inspection  begins 
was  deleted.  Penalties  for  longer  wait 
times  were  retained.  The  I/M 
amendments  contained  in  the  October 
25,  2000,  submittal  reflected  these 
statutory  changes. 

The  October  25,  2000,  submission 
included  revisions  made  to  the  I/M  rule 
(10  CSR  10-5.380).  These  changes 
removed  a  fee  reduction  (otherwise 
kgown  as  a  wait  time  penalty)  of  $5.00 
whenever  someone  had  to  wait  up  to  15 
minutes  for  a  test;  incorporated  a 
transition  program  from  January  1 
through  April  4,  2000;  and  provided 
another  test  option  for  residents  of 
Franklin  County. 

The  Jime  19,  2002,  submittal 
contained  a  plan  for  incorporating  the 
On-Board  Diagnostic  (OBD)  test  into  the 
I/M  program  and  a  commitment  to  do 
so.  This  was  in  response  to  our 
amendment  of  the  Federal  I/M  rule  that 
changed  the  implementation  date  for 
use  of  the  OBD  test  from  January  1 , 
2001,  to  January  1,  2002,  and  provided 
options  for  other  implementation  dates. 
We  took  no  action  on  this  plan  as 
Missouri  was  involved  in  amending  the 
I/M  rule  to  incorporate  the  provisions  of 
the  plan.  This  revision  is  described 
below. 

The  December  13,  2002,  submittal 
contained  additional  amendments  made 
to  the  I/M  rule.  In  addition  to 
restructtu-ing  the  rule,  a  number  of 
amendments  were  made  to:  clarify  the 
meaning  of  vehicles  primarily  operated 
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in  the  area  (section  1);  clarify  existing 
definitions  and  include  new  definitions 
(section  2);  clarify  fleet  vehicle  testing 
requirements  and  requirements  for 
Federal  facilities,  set  fee  payment 
methods,  station  and  clean  screening 
testing  procedures,  emission  test 
standards  and  waiver  requirements 
(section  3);  clarify  the  vehicle  test  report 
requirement  for  vehicles  that  ^1  the 
OBD  test,  the  clean  screening  test  report 
requirements  and  the  fleet  vehicle 
reporting  requirements  (section  4); 
clarify  the  test  methods  for  the  OBD  and 
the  visual  test  methods;  exempt  hybrid 
electric  vehicles  from  tailpipe  test 
methods;  include  clean  screening  test 
methods  as  valid  test  methods  (section 
5),  and  delete  the  transition  period. 

As  discussed  in  the  proposed 
rulemaking  (68  FR  4842;  January  30, 
2003),  the  state's  requirement  that  the 
I/M240  test  be  the  deciding  test  for  the 
retest  diu-ing  the  pheise-in  period  for  the 
OBD  test  is  inconsistent  with  oiu-  April 
5,  2001,  rule  which  requires  only  the 
OBD  test  be  used  for  the  retest. 
Although  the  Missoiui  regtilation  is  not 
consistent  with  our  requirements  for  the 
OBD  test  during  the  2003-2004  phase- 
in  period,  the  Federal  I/M  rule  (see  40 
CFR  51.372)  provides  additiorial 
flexibility  with  regard  to  as-of-yet 
unimplemented  I/M  program  elements 
for  basic  I/M  areas  that  qualify  for 
redesignation  to  attaiiunent.  Under  this 
additional  flexibility,  an  as-of-yet 
imimplemented  I/M  program  element 
may  be  converted  into  a  contingency 
meastu'e  as  part  of  the  area's  approved 
maintenance  plan  (which,  in  tm-n,  forms 
a  part  of  the  area's  approved 
redesignation  request).  We  believe  that 
the  St.  Louis  ozone  nonattaiiunent  area 
is  eligible  for  redesignation  and,  in  a 
separate  rulemaking  today,  we  are 
taking  final  action  to  find  that  the  area 
has  attained  the  l-hoiu  ozone  standard 
and  to  redesignate  the  area  from 
nonattainment  to  attainment  for  that 
standard.  Thus,  the  Missouri  I/M 
regulation  meets  the  requirements  of  40 
CFR  51.372,  and  we  are  taking  final 
action  to  approve  the  program  pursuant 
to  that  section. 

MDNR's  letter  of  January  17,  2003, 
informed  us  that  a  printing  error 
occiured  when  the  revised  rule  was  first 
published  on  November  30,  2002,  in  the 
state's  official  administrative  rules 
publication,  the  Missouri  Code  of  State 
Regulations  (CSR).  Inadvertently,  the 
table  containing  the  final  transient 
emission  test  standards  for  Light  Duty 
Vehicles  was  omitted  in  subparagraph 
(3)(G)4.A  of  the  Missouri  rule.  The  table 
was  part  of  the  rule  revision  which  had 
been  adopted  by  the  Missouri  Afr 
Conservation  Commission  (MACC)  after 


notice  and  public  comment.  The  post- 
adoption  publication  of  the  rule  omitted 
the  table,  and  the  December  31,  2002, 
publication  of  the  Missoiui  CSR 
corrected  the  printing  error  by 
reinserting  the  table.  The  December  31, 
2002,  publication  was  an  administrative 
correction  only  and  did  not  change  the 
rule  as  adopted  by  the  MACC  nor  the 
effective  date  of  the  rule. 

Even  though  MDNR's  initial 
submission  did  contain  an  error,  which 
was  corrected  between  our  signatiue  of 
the  proposed  rule  and  this  final  action, 
we  view  it  as  inadvertent  and 
nonsubstantive.  In  addition,  the 
corrected  version  of  the  state  rule  is  the 
version  which  was  available  to  the 
public  for  comment  at  the  state  level 
and  has  been  included  in  EPA's  docket 
for  this  rule  since  the  January  30 
publication  of  the  proposal.  Therefore, 
we  do  not  believe  that  any  additional 
public  comment  on  the  corrected  rule  is 
necessary  and,  in  this  Federal  Register 
docmnent,  we  are  taking  final  action  to 
approve  the  revisions  to  the  I/M  SIP  as 
described  in  the  January  30,  2003, 
proposed  rule. 

Elsewhere  in  today's  Federal  Register 
publication,  we  are  also  taking  final 
action  to  find  that  the  St.  Louis  area  has 
attained  the  1-hour  ozone  standard, 
redesignate  the  area  to  attairunent,  and 
approve  the  state's  plan  for  maintaining 
the  1-hour  ozone  standard.  This  final 
rulemaking  on  this  I/M  SIP  revision  is 
being  done  in  conjunction  with  the 
above  rulemaking  to  fulfill  the 
applicable  CAA  requirements. 

What  Comments  Were  Received  on  the 
Proposed  Approval  of  the  I/M  SIP 
Revision  and  What  Is  Our  Response? 

Comments  were  submitted  by  the 
Great  Rivers  Environmental  Law  Center 
on  behalf  of , the  Sierra  Club  and  the 
Missouri  Coalition  for  the  Environment. 
Its  conclusion  was  that  EPA  should 
disapprove  the  proposed  SIP  revision.  A 
summary  of  the  comments  and  our 
responses  to  the  comments  are  provided 
below. 

Comment  1 :  St.  Louis  is  now  a 
"serious"  ozone  nonattainment  area 
and,  as  a  result,  its  I/M  program  must 
meet  the  requirements  of  section 
182(c)(3).  EPA  acknowledges  that  the 
I/M  program  does  not  meet  these 
requirements.  It  should,  accordingly,  be 
disapproved,  or  at  most  partially 
approved. 

Response  1 :  On  November  25,  2002, 
the  Seventh  Circuit  Court  of  Appeals 
vacated  a  June  26,  2001,  rule  extending 
the  St.  Louis  area's  attainment  date,  and 
remanded  to  EPA  for  "entry  of  a  final 
rule  that  reclassifies  St.  Louis  as  a 
serious  nonattaiiunent  area  effective 


immediately  *   *   •••  [Sierra  Club  and 
MissouR  Coalition  for  the  Environment 
V.  EPA,  311  F.  3d  853  (7th  Cir.  2002)). 
In  response  to  the  Court's  order,  and  in 
_  accordance  with  section  181(b)(2)  of  the 
Act,  EPA  reinstated  the  nonattaiiunent 
determination  and  reclassification 
contained  in  the  March  19,  2001, 
rulemaking  (66  FR  15585)  in  the  January 
30,  2003,  final  rule  at  68  FR  4838.  In 
addition,  the  January  30,  2003,  final  rule 
established  a  deadline  of  January  30, 
2004,  for  submission  of  SIP  revisions  to 
meet  the  serious  nonattainment  area 
requirements.  The  final  rule  also 
explained  that  EPA  was  concurrently 
proposing  to  redesignate  the  area  to 
attainment,  and  that  such  a 
redesignation,  if  done  prior  to  the 
deadline  for  submission  of  the  serious 
area  requirements,  would  eliminate  the 
need  for  Missouri  and  Illinois  to  submit 
SIP  revisions  to  meet  the  serious  area 
requirements  (68  FR  4836).  The  final 
rule,  including  the  serious  area 
submittal  deadline,  was  not  challenged 
writhin  the  60-day  period  provided  in 
section  307(d)  of  the  CAA.  This 
subsequent  rulemaking  does  not  reopen 
the  issue  of  the  submittal  deadline  or 
the  determination  that  SIP  submissions 
would  not  be  due  should  the  area  be 
redesignated  prior  to  the  due  date. 

Section  110(k)(3)  of  the  CAA  requires 
EPA  to  approve  a  plan  submission  in 
full  if  it  meets  "all  of  the  applicable 
requirements"  of  the  Act.  Under  that 
section  a  partial  approval  is  appropriate 
where  only  a  portion  of  the  plan 
submission  meets  all  of  the  applicable 
requirements  of  the  Act.  The  commenter 
asserts  that  the  I/M  revision  cannot  be 
fully  approved  because  it  does  not  meet 
the  I/M  program  requirements  for 
serious  areas  imder  section  182(c)(3). 
However,  under  our  interpretation  of 
the  statute,  these  requirements  are  not 
applicable,  because  they  are  not  yet  due. 
[See  also  the  response  to  comment  2 
concerning  the  due  date  for  the  serious 
area  requirements.)  In  addition,  because 
the  area  is  today  being  redesignated  to 
attainment,  it  is  no  longer  obligated  to 
meet  the  I/M  requirements  of  section 
182(c)(3).  [See  the  September  4,  1992, 
memorandum  from  John  Calcagni, 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  p.  4, 
n.  3.)  Therefore,  the  fact  that  the 
submittal  does  not  include  all  of  the 
requirements  for  an  I/M  program  for  a 
serious  area  does  not  require  EPA  to 
disapprove  or  partially  approve  it. 
Since,  as  discussed  elsewhere  in  this 
notice,  the  submittal  meets  all  of  the 
applicable  requirements  of  the  Act,  EPA 
is  fully  approving  the  revisions  to  the 
Missouri  I/M  program. 
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Comment  2:  EPA  suggests  that 
because  Mlssoxiri's  SIP  revisions  to 
conform  to  the  serious  requirement  are 
not  yet  due,  the  applicable  criteria  for 
approval  are  those  pertaining  to 
"moderate"  ozone  nonattainment  areas. 
This  determination  is  erroneous  because 
the  "serious"  SIP  submissions  have,  "as 
a  matter  of  law",  become  due.  EPA's 
later  rulemakings  withdrawing  these 
rules  was  vacated  by  the  Seventh 
Circuit,  effectively  reinstating  the 
withdrawn  rules,  including  the  May  18, 
2002,  SIP  submission  deadline.  In 
addition,  if  EPA  "had  obeyed  the  law", 
the  revisions  would  have  been  due  by 
June  14, 1998. 

Response  2:  As  explained  in  response 
to  comment  1,  on  January  30,  2003,  EPA 
reinstated  a  rule  reclassifying  the  St. 
Louis  area  to  "serious"  nonattainment 
and  established  a  deadline  of  January 
30,  2004,  for  the  state  to  submit  the 
serious  area  requirements.  The  rationale 
for  the  deadline  is  stated  in  the  January 
30,  2003,  final  rule  (68  FR  4838).  This 
redesignation  rulemaking  does  not 
reopen  the  January  30  rulemaking,  and 
comments  on  the  appropriate  deadline 
for  the  serious  area  requirements  are 
thus  beyond  the  scope  of  this  rule. 

With  respect  to  the  commenter's 
assertion  that  the  serious  area 
requirements  should  have  been  due  by 
Jime  14, 1998,  this  is  based  on  an 
argument  made  by  the  commenter  in  the 
U.S.  District  Court  and  the  Court  of 
Appeals  for  the  District  of  Columbia  that 
the  reclassification  of  the  St.  Louis  area 
to  serious  should  have  been  made 
retroactive  to  1997,  with  the  serious  area 
measures  due  in  1998.  This  argument 
pertaining  to  the  timing  of 
reclassification  is  not  only  outside  the 
scope  of  this  rulemaking  as  explained 
previously,  but  it  was  rejected  by  both 
Courts  (See,  Sierra  Club  v.  Whitman, 
285  F.3d  63,  68  (D.C.  Cir.2002)).  A 
detailed  discussion  of  the 
inapplicability  of  the  serious  area 
requirements  to  the  St.  Louis  area  is  also 
included  in  the  response  to  comments 
on  the  final  rule  determining  the  area 
has  attained  the  ozone  national  ambient 
air  quality  standard  (NAAQS)  and 
redesignating  the  area  to  attainment, 
published  in  today's  Federal  Register. 

Comment  3:  The  proposed  revisions, 
as  EPA  itself  concedes,  do  hot  even 
meet  the  requirement  for  a  basic  I/M 
program  that  moderate  ozone 
nonattainment  areas  must  promulgate 
and  implement.  Nonetheless,  EPA  says 
that  "additional  flexibility"  may  be 
extended  to  the  state  under  40  CFR 
51.372.  This  is  an  arbitrary  conclusion. 
First,  the  cited  regulation  does  not 
provide  for  approval  of  I/M  programs 
that  do  not  meet  federal  requirements;  it 


merely  permits  states  to  treat  otherwise 
approval  programs  as  contingency 
measures  in  their  maintenance  plans. 
Second,  the  regulation's  flexibility  is 
contingent  upon  the  following:  "A 
contingency  commitment  that  includes 
an  enforceable  schedule  for  adoption 
and  implementation  of  the  (I/M) 
program,  and  appropriate  milestones. 
The  schedule  shall  include  the  date  for 
submission  of  a  SIP  meeting  all  of  the 
requirements  of  this  subpart.  Schedule 
milestones  shall  be  listed  in  months 
from  the  date  EPA  notifies  the  state  that 
it  is  in  violation  of  the  ozone  or  CO 
standard  or  any  earlier  date  specified  in 
the  state  plan.  Unless  the  state,  in 
accordance  with  the  provisions  of  the 
maintenance  plan,  chooses  not  to 
implement  I/M,  it  must  submit  a  SIP 
revision  containing  an  I/M  program  no 
more  than  18  months  after  notification 
by  EPA."  Missouri's  maintenance  plan 
does  not  include  a  contingency 
commitment  that  meets  these 
requirements. 

Response  3:  The  commenter  is 
incorrect  in  the  assertion  that  40  CFR 
51.372  does  not  authorize  EPA  to 
approve  I/M  SIPs  that  do  not  meet  all 
EPA  requirements.  Section  51.372(c) 
states  as  follows:  "Any  nonattaiiunent 
area  that  EPA  determines  would 
otherwise  qualify  for  redesignation  from 
nonattainment  to  attaiiunent  shall 
receive  full  approval  of  a  SIP  submittal 
under  sections  182(a)(2)(B)  or  182(b)(4)" 
if  the  submittal  meets  the  requirements 
of  section  51.372(c)(1)  through  (4). 
(Emphasis  added.)  As  explained  in 
detail  in  the  proposal  (68  FR  4642,  4844 
January  30,  2003),  the  revision  to  the 
I/M  program  submitted  by  Missouri 
meets  all  of  the  applicable  Federal  I/M 
requirements,  with  the  exception  that 
Missouri  does  not  require  the  exclusive 
use  of  an  OBD  test  for  the  retest  of 
vehicles  which  fail  the  initial  OBD 
emissions  test  (during  the  2003-2004 
phase-in  of  the  Missouri  OBD  rule). 
(After  the  2003-2004  phase-in  period, 
the  Missoiui  rule  requires  the 
appropriate  OBD  test  for  both  the  initial 
test  and  the  retest,  which  is  consistent 
with  EPA's  rule.)  Because,  as  explained 
below,  Missouri  has  included  a 
commitment  to  consider  adoption  of  the 
OBD  test  for  the  retest  as  a  contingency 
measure  and  has  met  all  other 
requirements  of  §  51.372(c),  that  section 
authorizes  EPA  to  fully  approve  the 
Missouri  I/M  SIP  submittal  under 
section  182(b)(4)  of  the  CAA.  This 
conclusion  is  consistent  with  the 
language  of  the  regulation  and  with  the 
application  of  the  regulation  to  other 
I/M  program  approvals  in  conjunction 


with  redesignations  (see  60  FR  12459; 
March  7,  1995). 

The  commenter  is  also  incorrect  in  its 
assertion  that  Missouri's  submission 
does  not  meet  the  requirements  of  40 
CFR  51.372(c)(4),  which  the  commenter 
quotes  in  its  comment.  Section 
51.372(c)(4)  provides  that  the  state  must 
make  the  following  commitments:  (1) 
An  enforceable  schedule  for  adoption, 
submission  to  EPA,  and  implementation 
of  the  I/M  program  element;  (2) 
appropriate  milestones  in  months  from 
EPA  notification  of  the  violation  (or  any 
earlier  trigger  date  provided  in  the 
plan);  and  (3)  a  commitment  to  submit 
the  program  to  EPA  within  18  months 
of  the  notification  of  the  violation, 
unless  the  state  elects  not  to  implement 
the  I/M  element  of  its  contingency 
measures.  The  commenter  does  not 
identify  any  specific  elements  of  this 
requirement  which  it  believes  are  not 
met,  but  Missouri's  maintenance  plan 
contains  provisions  meeting  all  of  these 
elements.  The  plan  commits  that  the 
state  will  adhere  to  the  following 
schedule  (pp.  40-43  of  the  maintenance 
plan),  if  the  state  selects  this 
contingency  measure: 

1.  Thre^  months  from  notification  by 
EPA  of  a  violation — the  state  will 
propose  necessary  regulatory  changes 
for  adoption  by  the  Missouri  Air 
Conservation  Commission. 

2.  Five  months  from  notification — the 
state  will  present  proposed  revisions  for 
public  hearing. 

3.  Six  months  from  notification — the 
state  will  request  adoption  by  the 
Commission. 

4.  Ten  to  eighteen  months  after 
notification — the  state  will  submit  the 
adopted  regulations  to  EPA  as  a  SIP 
revision. 

5.  Eighteen  months  after 
notification — the  state  will  implement 
the  contingency  measure. 

The  commenter  has  not  provided  any 
information  indicating  that  these 
commitments  in  Missouri's 
maintenemce  plan  do  not  meet  the 
requirements  of  40  CFR  51.372(c)(4), 
and  EPA  finds  that  the  state  has  met 
these  requirements. 

In  the  January  30,  2003,  proposal  on 
the  I/M  revisions,  EPA  discussed  how 
Missouri  had  met  the  requirements  of 
section  51.372(c)(l)-{3)  (68  FR  4842, 
4844—4845).  EPA  did  not  receive  any 
comments  on  its  proposal  with  respect 
to  these  other  requirements.  For  the 
reasons  stated  in  the  proposal,  EPA 
finds  that  the  requirements  of  section 
51.372(c){l)-(3)  are  met. 

What  Action  Is  EPA  Taking? 

EPA's  review  of  the  material 
submitted  indicates  that  the  state  has 
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revised  the  I/M  program  in  accordance 
with  the  requirements  of  the  CAA  and 
the  Federal  rule  except  for  one.  The 
state's  requirement  that  the  I/M240  test 
be  the  deciding  test  for  the  retest  during 
the  phase-in  period  for  the  OBD  test  is 
inconsistent  with  our  April  5,  2001,  rule 
which  requires  only  the  OBD  test  be 
used  for  the  retest  (see  Test  Procedures 
and  Standards  in  the  January  30,  2003, 
proposed  rule,  page  4844  for  further 
discussion).  However,  since  the  St. 
Louis  area  is  being  redesignated  to 
attainment  with  the  1-hour  ozone 
standard  elsewhere  in  today's  Federal 
Reigister,  and  as  provided  for  in  the 
Federal  I/M  rule  at  40  CFR  51.372,  we 
are  fully  approving  the  Missouri  SIP 
revision  for  the  St.  Louis  I/M  program 
pursuant  to  that  section  and  incorporate 
by  reference  the  state  I/M  rule,  10  CSR 
1-0-5.380,  which  was  submitted  on 
December  13,  2002. 

As  noted  in  the  January  30,  2003, 
proposal,  Missovui  has  revised  its 
regulations  to  require  Federal  facilities 
operating  vehicles  in  the  I/M  program 
area  to  report  certification  of 
compliance  to  the  state.  These 
requirements  appear  to  be  different  frtim 
those  for  other  non-Federal  groups  of 
Missouri  registered  vehicles.  However, 
at  this  time  we  are  not  requiring  states 
to  implement  40  CFR  51.356(a)(4) 
dealing  with  Federal  installations 
within  I/M  areas.  The  Department  of 
Justice  has  reconunended  to  us  that  this 
Federal  regidation  be  revised  since  it 
appears  to  grant  states  authority  to 
regulate  Federal  installations  in 
circumstances  where  the  Federal 
goverrunent  has  not  waived  sovereign 
immunity.  It  would  not  be  appropriate 
to  require  compliance  with  this 
regulation  if  it  is  not  authorized.  We 
will  be  revising  this  provision  in  the 
future  and  will  review  state  I/M  SIPs 
with  respect  to  this  issue  when  this  new 
rule  is  final. 

Therefore,  for  these  reasons,  we  are 
neither  proposing  approval  nor 
disapproval  of  the  specific  requirements 
which  apply  to  Federal  facilities  at  this 
time. 

What  Is  the  Effective  Date  For  This 
Rulemaking? 

To  fulfill  the  requirements  of  the 
CAA,  this  rulemaking  is  being  done  in 
conjunction  with  another  rulemaking 
published  today  which  finds  that  the  St. 
Louis  area  has  attained  the  1-hour  ozone 
standard,  redesignates  the  area  to 
attainment,  and  approves  the  state's 
plan  for  maintaining  the  l-hoiu-  ozone 
standard.  Because  these  rulemakings  are 
linked,  in  that  the  redesignation  cannot 
be  completed  imtil  this  I/M  ndemaking 
is  completed,  EPA  finds  that  there  is 


r 


good  cause  for  this  final  rule  to  become 
effective  immediately  upon  publication 
as  the  redesignation  will  also  become 
effective  immediately  for  good  cause 
shown.  See  also  the  discussion  in  the 
referenced  rulemaking  for  additional 
information.  The  immediate  effective 
date  is  authorized  under  5  U.S.C. 
553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  In  the  January  30,  2003, 
final  rule  (68  FR  4836),  we  reclassified 
the  St.  Louis  area  to  a  "serious" 
nonattainment  area  and  established  a 
schediUe  for  submission  of  SIP  revisions 
fulfilling  the  requirements  for  serious 
ozone  nonattainment  areas.  Upon  the 
effective  date  of  the  rule  that  finds  the 
area  has  attained,  redesignates  the  area, 
and  approves  the  maintenance  plan 
(also  published  today),  the  state  of 
Missouri  will  be  relieved  of  the 
obligation  to  develop  and  submit  these 
SIP  revisions.  Thus,  Missouri  will  not 
be  required  to  develop  a  SIP  for  the 
implementation  of  an  enhanced  I/M 
program.  EPA  finds  that  good  cause 
exists  for  this  final  rule  being 
immediately  effective  since,  in 
conjunction  with  the  redesignation,  it 
relieves  the  state  of  Missouri  of  certain 
requirements  established  as  a  result  of 
the  January  30,  2003,  reclassification  to 
a  serious  nonattaiiunent  area. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  ests^lished  in  the 
CAA.  "This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
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Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  11,  2003.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  piuposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subiects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  April  29,  2003. 
WUliam  W.  Rice, 

Acting  Regional  Administrator,  Region  7. 
■  Chapter  I,  Title  40  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  follows: 

EPA-Approved  Missouri  Regulations 


PART  52— [AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA — Missouri 

■  2.  In  §  52.1320  the  table  in  paragraph 
(c)  is  amended  by  revising  the  entry  for 
10-5.380,  under  Chapter  5,  to  read  as  fol- 
lows: 

§52.1320    Identification  of  plan. 


***** 


(c)*   * 


Missouri  citation 


Title 


State  effective  date      ^''^5'£™^^'      Explanation 


date 


Missouri  Department  of  Natural  Resources 


Chapter  5 — Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  ttie  St.  Louis  Metropolitan  Area 


10-5.380  Motor  vehicle  emissions  in-      12/30/02 

spection. 


5/12/03 


***** 

[PR  Doc.  03-11186  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[MO  182-1182;  FRL-7494-5] 

Determination  of  Attainment  of  Ozone 
Standard,  St  Louis  Area;  Approval  and 
Promulgation  of  Implementation  Plans, 
and  Redesignation  of  Areas  for  Air 
Quality  Planning  Purposes,  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  determining  that  the 
St.  Louis  ozone  nonattainment  area  (St. 
Louis  area)  has  attained  the  l-hoiu- 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  The  St.  Louis  ozone 
nonattainment  area  includes  the 
counties  of  Franklin,  Jefferson,  St. 
Charles,  and  St.  Louis  as  well  as  St. 
Louis  City  in  Missouri  and  the  counties 


of  Madison,  Monroe,  and  St.  Clair  in 
Illinois.  This  determination  is  based  on 
three  years  of  complete,  quality-assured 
ambient  air  quality  monitoring  data  for 
the  2000  through  2002  ozone  seasons 
that  demonstrate  that  the  1-hour  ozone 
NAAQS  has  been  attained  in  the  area. 
EPA  is  also  determining  that  certain 
ozone  attainment  demonstration 
requirements,  along  with  certain  other 
related  requirements  of  part  D  of  title  I 
of  the  Clean  Air  Act  (CAA),  are  not 
applicable  to  the  St.  Louis  area. 

EPA  is  also  approving  a  request  from 
the  state  of  Missouri,  submitted  on 
December  6,  2002,  to  redesignate  the  St. 
Louis  area  to  attainment  of  the  1-hour 
ozone  NAAQS.  In  approving  this 
request  EPA  is  also  approving  the  state's 
plan  for  maintaining  the  1-hour  ozone 
NAAQS  through  2014,  as  a  revision  to 
the  Missouri  State  Implementation  Plan 
(SIP).  EPA  is  also  finding  adequate  and 
approving  the  state's  2014  Motor 
Vehicle  Emission  Budgets  (MVEBs)  for 
volatile  organic  compoimds  (VOCs)  and 
nitrogen  oxide  compounds  (NOx)  in  the 
submitted  maintenance  plan  for 
transportation  conformity  purposes. 
Refer  also  to  a  separate  rule  published 


today  regarding  similar  approvals  for 
the  state  of  Illinois. 

DATES:  This  rule  is  effective  May  12, 
2003. 

ADDRESSES:  Relevant  documents  for  this 
rule  are  available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  7,  Air  Planning  and 
Development  Branch,  901  North  5th       , 
Street,  Kansas  City,  Kansas  66101. 
Interested  persons  wanting  to  examine 
these  doctiments  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tony  Petruska,  (913)  551-7637, 
[petruska.anthony@epa.gov). 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  whenever 
"we,"  "us,"  or  "oin"  is  used,  we  mean 
EPA. 

Table  of  Contents 
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V.  What  comments  did  we  receive  and  what 
are  our  responses? 

VI.  Statutory  and  Executive  Order  Reviews. 

I.  What  Is  the  Background  for  This 
Action? 

On  January  30,  2003,  EPA  published 
a  final  rule  and  two  proposed  rules 
related  to  the  St.  Louis  ozone 
nonattainment  area  (68  FR  4836,  68  FR 
4842  and  68  FR  4847).  The  final  rule 
found  at  68  FR  4836  reinstated  and 
made  effective  a  prior  EPA  finding  that 
the  St.  Louis  ozone  nonattainment  area 
did  not  attain  the  1-hour  ozone  standard 
by  November  15,  1996  (based  on  1994- 
1996  ozone  data)  and  reinstated  a 
reclassification  of  the  area  to  a  serious 
nonattainment  area.  In  addition,  in  the 
January  30,  2003,  final  rule,  EPA 
established  a  schedule  for  submission  of 
state  implementation  plan  revisions  and 
established  November  15,  2004,  as  the 
date  by  which  the  St.  Louis  area  must 
attain  the  ozone  standard.  A  correction 
to  this  final  rule  was  published  on 
February  13,  2003,  which  corrected  a 
table  entry  (68  FR  7410).  In  the 
proposed  rule  found  at  68  FR  4847,  EPA 
proposed  to  determine  that  the  St.  Louis 
ozone  nonattainment  area  has  attained 
the  1-hour  ozone  standard  based  on 
complete,  quality-assiu^d  monitoring 
data  for  2000  through  2002.  In  addition, 
the  proposed  rule  proposed  to  approve 
requests  from  the  states  of  Missouri  and 
Illinois  to  redesignate  the  St.  Louis  area 
to  attainment  with  the  1-hour  ozone 
NAAQS,  proposed  to  determine  that 
certain  requirements  of  the  CAA  are  not 
applicable,  proposed  to  approve  the 
states'  maintenance  plans  as  revisions  to 
the  SIP,  and  proposed  to  find  adequate 
and  approve  the  2014  motor  vehicle 
emission  budgets  for  volatile  organic 
compounds  and  nitrogen  oxide 
compounds  for  transportation 
conformity  puirposes.  In  the  proposed 
rule  found  at  68  FR  4842,  EPA  proposed 
to  approve  a  revision  to  the  state 
implementation  plan  for  the  inspection 
and  maintenance  (I/M)  program 
operating  in  the  Missouri  portion  of  the 
St.  Louis  area. 

•  This  rule  is  EPA's  final  action  finding 
that  the  St.  Louis  ozone  nonattainment 
area  has  attained  the  1-hour  ozone 
standard,  as  well  as  EPA's  final  action 
on  the  January  30,  2003,  proposal  found 
at  68  FR  4847  as  it  relates  to  the 
Missouri  portion  of  the  St.  Louis 
nonattainment  area.  As  noted  in  the 
January  30,  2003,  proposed  rule  on  page 
4848,  EPA  received  separate  requests 
from  Missouri  and  Illinois  to 
redesignate  the  St.  Louis  area  to 
attainment.  In  the  January  30,  2003. 
proposed  rule,  EPA  proposed  actions 
related  to  both  the  Missouri  and  Illinois 


portions  of  the  nonattainment  area. 
However,  EPA  stated  that  it  was 
considering  issuance  of  two  separate 
rules  when  it  took  final  action  on  the 
redesignation  requests.  We  received  no 
comments  on  this  aspect  of  the 
proposal.  With  the  exception  of  the 
determination  of  attainment,  EPA  is 
taking  final  action  related  to  the 
Missouri  portion  of  the  nonattainment 
area  and  is  taking  final  action  on  the 
Illinois  portion  of  the  St.  Louis 
nonattainment  area  in  separate 
rulemaking  actions.  Section  107(d)(3)(v) 
provides,  as  a  prerequisite  to 
redesignation,  that:  "the  State 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
imder  section  110  and  part  D."  This 
section  plednly  shows  tiiat  Congress 
meant  for  EPA  to  evaluate  whether  each 
state  requesting  redesignation  of  an  area 
has  met  the  applicable  requirements.  In 
addition,  each  state  has  authority  only 
to  adopt  and  submit  for  approval  a 
maintenance  plan  and  a  revision  of  its 
SIP  that  are  applicable  to  its  territory. 
Since  each  state  has  the  authority  only 
to  request  redesignation  for  the  portion 
of  the  area  within  its  boundaries,  and 
EPA  evaluated  each  states'  request  for 
redesignation  separately,  the  final  rules 
redesignating  each  states'  portion  of  the 
nonattainment  area  are  being  published 
separately.  However,  EPA  has 
concluded  that  in  determining  whether 
or  not  a  multistate  area  has  attained  the 
standard  based  upon  complete,  quality- 
assiu-ed  ambient  air  quality  monitoring 
data,  EPA  will  consider  the  attainment 
status  of  the  area  as  a  whole.  Therefore, 
EPA's  finding  that  the  area  has  attained 
the  NAAQS  applies  to  the  entire 
nonattainment  area,  and  we  are 
publishing  that  finding  in  this  rule.  In 
another  rule  published  today,  EPA 
references  this  finding  and  takes 
separate  action  on  a  similar 
redesignation  request  and  SIP 
submission  by  Illinois.  See  67  FR  49600, 
July  31,  2002  (Reinstatement  of 
Redesignation  of  Kentucky  Portion  of 
Cincinnati-Hamilton  area)  for  additional 
discussion  of  these  issues. 

The  history  for  this  action  has  been 
set  forth  in  detail  in  the  proposed 
rulemaking  published  January  30,  2003 
(68  FR  4847,  4848-4849),  and  is 
siunmarized  below. 

The  Missouri  portion  of  the  St.  Louis 
nonattainment  area  includes  Franklin, 
Jefferson,  St.  Charles,  and  St.  Louis 
Coimties  and  St.  Louis  City.  The  Illinois 
portion  of  the  St.  Louis  nonattainment 
area  includes  Madison,  Monroe,  and  St. 
Clair  Coimties  (collectively  referred  to 
as  the  Metro-East  area). 

The  St.  Louis  area  was  designated  as 
an  ozone  nonattainment  area  in  March 


1978  (43  FR  8962).  On  November  15, 
1990,  the  CAA  Amendments  of  1990 
were  enacted.  Under  section 
107(d)(4)(A)  of  the  CAA,  on  November 
6, 1991  (56  FTl  56694),  the  St.  Louis  area 
was  designated  as  a  moderate  ozone 
nonattainment  area  as  a  result  of 
monitored  violations  of  the  1-hour 
ozone  NAAQS  during  the  1987-1989 
period.  On  January  30.  2003,  EPA 
reclassified  the  area  to  a  serious 
nonattainment  area,  effective  January 
30.  2003. 

The  states  adopted  and  implemented 
emission  control  programs  required 
under  the  CAA  to  reduce  emissions  of 
VOC  and  NOx.  These  emission  control 
programs  include  stationary  source 
reasonably  available  control  technology 
(RACT),  vehicle  I/M  programs, 
transportation  control  measures  (TCMs), 
and  other  measures  [see  the  analysis 
and  discussion  of  specific  emission 
control  measures  at  68  FR  4847).  As  a 
result  of  the  emission  control  programs, 
ozone  monitors  in  the  St.  Louis  area 
have  recorded  three  years  of  ozone 
monitoring  data  for  the  2000-2002 
period  showing  that  the  area  has 
attained  the  1-hour  ozone  NAAQS. 

On  December  6.  2002.  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  submitted  a  Redesignation 
Demonstration  and  Maintenance  Plan 
for  the  Missouri  Portion  of  the  St.  Louis 
ozone  nonattaimnent  area  along  with  a 
request  to  redesignate  the  Missouri 
portion  of  the  St.  Louis  nonattainment 
area  to  attainment  of  the  1-hour  ozone 
NAAQS.  Included  in  the  Redesignation 
Demonstration  and  Maintenance  Plan 
for  the  Missoiui  Portion  of  the  St.  Louis 
nonattainment  area  is  a  plan  to  maintain 
the  1-hour  ozone  NAAQS  for  at  least  the 
next  10  years,  and  the  2014  MVEBs  for 
transportation  conformity  piuposes. 

n.  What  Actions  Are  We  Taking  and 
When  Are  They  Effective? 

After  consideration  of  the  comments 
received  in  response  to  the  January  30, 
2003,  proposal,  as  described  in  section 
V  below,  we  are  taking  the  following 
actions: 

A.  Determination  of  Attainment 

EPA  is  determining  that  the  St.  Louis 
ozone  nonattainment  area,  consisting  of 
both  the  Missouri  and  the  Illinois 
portions  of  the  area,  has  attained  the  1- 
hour  ozone  standard. 

EPA  is  also  determining  that  certain 
attainment  demonstration  requirements 
(section  172(c)(1)  of  the  CAA),  along 
with  certain  other  related  requirements, 
of  part  D  of  title  I  of  the  CAA, 
specifically  the  section  172(c)(9) 
contingency  measure  requirement 
(measures  needed  to  mitigate  a  state's 
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failure  to  achieve  reasonable  further 
progress  toward,  and  attainment  of,  a 
NAAQS),  the  section  182  attainment 
demonstration  and  rate  of  progress 
(ROP)  requirements,  and  the  section 
182(j)  miilti-state  attainment 
demonstration  requirement,  are  not 
applicable  to  the  St.  Louis  area. 

On  January  30,  2003  (68  FR  4847), 
EPA  proposed  that  the  St.  Louis  area 
had  attained  the  standard  based  on 
2000-2002  monitoring  data.  With  this 
finding,  EPA  also  proposed  that  certain 
requirements,  including  an  attainment 
demonstration,  were  no  longer 
applicable  as  the  area  had  attained  the 
standard.  EPA  has  explained  at  length 
in  other  actions  its  rationale  for  the 
reasonableness  of  this  interpretation  of 
the  CAA  and  incorporates  those 
explanations  by  refetence.  See  (67  FR 
49600)  (Cincinnati-Hamilton,  Kentucky, 
July  31,  2002):  (66  FR  53095) 
(Pittsburgh-Beaver  Valley, 
Pennsylvania,  October  19,  2001);  (65  FR 
37879)  (Cincinnati-Hamihon,  Ohio  and 
Kentucky,  June  19,  2000);  (61  FR  20458) 
(Clevelaud-Akron-Lorain,  Ohio  May  7, 
1996);  (60  FR  36723)  (July  18,  1995)  Salt 
Lake  and  Davis  Coimties,  Utah);  (60  FR 
37366)  (July  20,  1995),  (61  FR  31832- 
31833)  (June  21,  1996)  (Grand  Rapids, 
MI).  The  United  States  Covul  of  Appeals 
for  the  Tenth  Circuit  has  upheld  EPA's 
interpretation.  Sierra  Club  v.  EPA,  99  F. 
3d  1551  (10th  Cir.  1996). 

EPA  reiterates  the  position  set  forth  in 
its  prior  rulemaking  actions  and  in  the 
January  30,  2003  (68  FR  4847)  proposed 
rulemaking  for  the  St.  Louis  area. 
Subpart  2  of  part  D  of  title  I  of  the  CAA 
contains  various  air  quality  planning 
and  SIP  submission  requirements  for 
ozone  nonattainment  areas.  EPA 
believes  it  is  reasonable  to  interpret  the 
provisions  regarding  Reasonable  Further 
Progress  (RFP)  and  attainment 
demonstrations,  along  with  other  certain 
other  related  provisions,  not  to  require 
SIP  submissions  if  an  ozone 
nonattainment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard  (i.e.,  attainment  of 
the  NAAQS  demonstrated  with  tluee 
consecutive  years  of  complete,  quality- 
assured,  air  quality  monitoring  data). 
EPA  interprets  the  general  provisions  of 
subpart  1  of  part  D  of  title  I  (sections 
171  and  172)  not  to  require  the 
submission  of  SIP  revisions  concerning 
RFP,  attainment  demonstrations  or 
section  172(c)(9)  contingency  measiues. 
As  explained  in  a  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
entitled  "Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Area  Meeting  the  Ozone  National 


Ambient  Air  Quality  Standard,"  dated 
May  10,  1995,  EPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  attainment  demonstration  and 
related  provisions  of  subpart  2  in  the 
same  manner.  See  Siena  Club  v.  EPA, 
99  F.  3d.  1551  (10th  Cir.  1996). 

The  attainment  demonstration 
requirements  of  section  182(b)(1) 
require  that  the  plan  provide  for  "such 
specific  annual  reductions  in  emissions 
*  *  *  as  necessary  to  attain  the  national 
primary  ambient  air  quality  standard  by 
the  attainment  date  applicable  under  the 
CAA."  If  an  area  has,  in  fact,  monitored 
attainment  of  the  relevant  NAAQS,  EPA 
believes  there  is  no  need  for  an  area  to 
make  a  further  submission  containing 
additional  measures  to  achieve 
attainment.  This  is  also  consistent  with 
the  interpretation  of  certain  section 
172(c)  requirements  provided  by  EPA  in 
the  General  Preamble  to  Title  I.  As  EPA 
stated  in  the  General  Preamble,  no  other 
measiues  to  provide  for  attainment 
would  be  needed  by  areas  seeking 
redesignation  to  attainment  since 
"attainment  will  have  been  reached"  (57 
FR  13564).  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  1 75A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2.  The  first 
of  these  are  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
CAA.  EPA  has  previously  interpreted 
the  contingency  measure  requirements 
of  section  172(c)(9)  as  no  longer  being 
applicable  once  an  area  has  attained  the 
standard  since  those  "contingency 
measures  are  directed  at  ensuring  RFP 
and  attainment  by  the  applicable  date" 
(57  FR  13564). 

The  state  must  continue  to  operate  an 
appropriate  network,  in  accordance 
with  40  CFR  part  58,  to  verify  the 
attainment  status  of  the  area.  The  air 
quality  data  relied  upon  to  determine 
that  the  area  is  attaining  the  ozone 
standard  must  be  consistent  with  40 
CFR  part  58  requirements  and  other 
relevant  EPA  guidance  and  recorded  in 
EPA's  Aerometric  Information  Retrieval 
System  (AIRS). 

EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  EPA's 
AIRS)  for  the  St  Louis  ozone 
nonattainment  area  from  the  2000  to 
2002  ozone  seasons.  EPA  has  also 
reviewed  the  preliminary  data  collected 
to  date  for  the  2003  ozone  season  (for  St. 
Louis,  the  ozone  season  is  April  1 
through  October  31  of  each  year).  On  the 
basis  of  this  review,  EPA  has 
determined  that  the  area  has  attained 


the  1-hour  ozone  standard  diuing  the 
2000-2002  period  and  continues  to 
attain  the  standard,  and  therefore  is  not 
required  to  submit  an  attainment 
demonstration  and  a  section  172(c)(9] 
contingency  measiue  plan,  nor  does  it 
need  any  other  measures  to  attain  the  1- 
hour  ozone  standard. 

B.  Redesignation  of  Missouri  Portion  of 
the  St.  Louis  Area  to  Attainment 

Although  EPA  is  determining  that  the 
entire  St.  Louis  nonattaiiunent  area  has 
attained  the  1-hour  ozone  standard,  EPA 
has  determined  that  it  is  appropriate  to 
take  final  action  related  to  Missouri's 
request  to  redesignate  the  Missouri 
portion  of  the  St.  Louis  nonattainment 
area  and  take  final  action  related  to 
Illinois'  request  to  redesignate  the 
Illinois  portion  of  the  St.  Louis 
nonattainment  area  in  separate 
rulemaking  actions  being  published 
today.  In  the  January  30,  2003,  proposal, 
EPA  stated  that  it  was  considering 
publishing  separate  rulemakings  for 
Missouri  and  Illinois  (68  FR  4848).  We 
received  one  comment  in  support  of 
publishing  separate  rulemakings  and  no 
adverse  conunents.  In  this  ndemaking, 
EPA  is  taking  the  following  actions  with 
respect  to  the  Missouri  portion  of  the  St. 
Louis  nonattainment  area: 

EPA  is  approving  a  request  from  the 
state  of  Missouri  to  redesignate  the 
Missouri  portion  of  the  St.  Louis 
nonattainment  area  to  attainment  of  the 
1-hour  ozone  NAAQS. 

In  addition,  EPA  is  taking  the 
following  actions: 

1.  Approving  Missouri's  plan  for 
maintaining  the  1-hour  ozone  NAAQS 
through  2014,  as  a  revision  to  the 
Missouri  SIP; 

2.  Finding  adequate  and  approving 
the  2014  MVEBs  of  47.14  tons  per  ozone 
season  weekday  for  VOC  and  68.59  tons 
per  ozone  season  weekday  for  NOx  in 
the  submitted  maintenance  plans  for 
transportation  conformity  piuposes; 
and, 

3.  Determiaing  that  the  attainment 
demonstration  (and  related  contingency 
measure  requirements)  and  reasonably 
available  control  measure  (RACM) 
requirements  of  the  CAA  are  not 
applicable. 

C.  Effective  Date  of  These  Actions 

EPA  finds  that  there  is  good  cause  for 
this  determination  of  attainment, 
redesignation  to  attainment  and  SIP 
revision  to  become  effective 
immediately  upon  publication  because  a 
delayed  effective  date  is  uimecessary 
due  to  the  nature  of  a  redesignation  to 
attainment  which  relieves  the  area  from 
certain  CAA  requirements  that  would 
otherwise  apply  to  it.  The  immediate 
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effective  date  for  this  action  is 
authorized  under  both  5  U.S.C. 
553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3)  which 
allows  an  effective  date  less  than  30 
days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 
In  addition,  as  indicated  above,  the 
January  30,  2003,  final  nde  reclassified 
the  St.  Louis  area  to  a  "serious" 
nonattainment  area  and  established  a 
schedule  for  submission  of  SIP  revisions 
fulfilling  the  requirements  for  serious     , 
ozone  nonattainment  areas.  Upon  the 
effective  date  of  this  rule,  the  state  of 
Missouri  will  be  relieved  of  the 
obligation  to  develop  and  submit  these 
SIP  revisions.  In  addition,  the  Missouri 
rules  adopted  to  meet  the  requirements 
of  tide  V  of  the  CAA,  provide  that  in  a 
"serious"  area,  stationary  sources  with 
potential  emissions  of  VOCs  and  NOx 
greater  than  50  tons  per  year  are  major 
sources.  As  such,  these  major  soiuces 
are  subject  to  the  tide  V  permit  program 
and  are  required  to  submit  tide  V  permit 
applications  within  twelve  months  of 
January  30,  2003.  Upon  the  effective 
date  of  this  rule,  stationary  sources 
which  are  newly  subject  to  the  tide  V 
permitting  program  as  a  residt  of  the 
January  30,  2003,  reclassification  to  a 
serious  nonattainment  area  will  be 
relieved  of  the  requirement  to  submit 
title  V  permit  applications.  In  a  separate 
rulemaking,  EPA  is  redesignating  the 
Illinois  portions  of  the  St.  Louis  area  to 
attainment.  Additional  requirements 
specific  to  the  Illinois  portion  of  the  St. 
Louis  area  are  described  in  that  separate 
rulemaking  and  are  also  being  lifted  as 
a  result  of  that  portion's  redesignation  to 
attainment.  EPA  finds  that  good  cause 
exists  for  this  final  rule  being 
immediately  effective  since  it  relieves 
the  state  of  Missouri  as  well  as 
stationary  soiut:es  of  certain  restrictions 
which  would  otherwise  apply. 

m.  Why  Are  We  Taking  These  Actions 
To  Redesignate  the  Area? 

EPA  has  determined  that  the  St.  Louis 
area  has  attained  the  1-hour  ozone 
standard.  In  addition,  EPA  has 
determined  that  the  state  of  Missouri 
has  demonstrated  that  the  criteria  for 
redesignation  of  the  Missouri  portion  of 
the  area  from  nonattainment  to 
attainment  have  been  met. 

In  the  January  30,  2003,  proposed  rule 
at  68  FR  4847,  EPA  described  the 
applicable  criteria  for  redesignation  to 
attainment.  Specifically,  section 
107(d)(3)(E)  allows  for  redesignation 


providing  that:  (1)  The  Administrator 
determines  that  the  area  has  attained  the 
applicable  NAAQS;  (2)  the 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  section  110(k);  (3)  the 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  fit}m 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regidations 
and  other  permanent  and  enforceable 
reductions;  (4)  the  Administrator  has 
fully  approved  a  maintenance  plan  for 
the  area  as  meeting  the  requirements  of 
section  175A;  and,  (5)  the  state 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  section  110  and  part  D. 

EPA  has  determined  that  the  St.  Louis 
area  has  attained  the  applicable 
NAAQS.  EPA  has  fully  approved  the 
applicable  implementation  plan  for  the 
Missouri  portion  of  the  St.  Louis  area 
under  section  110(k).  EPA  has 
determined  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
residting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions.  EPA  has  fully 
approved  a  maintenance  plan  for  the 
Missouri  portion  of  the  area  as  meeting 
the  requirements  of  section  1 75A. 
Missouri  has  met  all  requirements 
applicable  to  the  Missouri  portion  of  the 
area  under  section  110  and  part  D. 

By  finding  that  the  maintenance  plan 
provides  for  maintenance  of  the  NAAQS 
through  2014,  EPA  is  hereby  finding 
adequate  and  approving  the  2014 
MVEBs  contained  within  the 
maintenance  plan.  The  MVEB  for  NOx 
in  the  Missouri  portion  of  the  St.  Louis 
area  is  68.59  tons  per  ozone  season 
weekday.  The  MVEB  for  VOCs  in  the 
Missouri  portion  of  the  St.  Louis  area  is 
47.14  tons  per  ozone  season  weekday. 

The  rationale  for  these  findings  is  as 
stated  in  this  rulemaking  and  the 
January  30,  2003,  proposed  rule  foimd 
at  68  FR  4847. 

IV.  What  Are  the  EfiEects  of 
Redesignation  to  Attainment  of  the  !• 
Hour  NAAQS? 

These  actions  determine  that  the  area 
attained  the  1-hour  ozone  standard  and 
that  certain  other  related  requirements 
of  part  D  of  tide  I  of  the  CAA. 
specifically  the  section  172(c)(9) 
contingency  measure  requirement 
(measures  needed  to  mitigate  a  state's 
failure  to  achieve  reasonable  further 
progress  toward,  and  attainment  of.  a 


NAAQS),  the  section  182  attainment 
demonstration  and  rate  of  progress 
requirements,  and  the  section  182(j) 
multi-state  attainment  demonstration 
requirement  are  not  applicable  to  the  St. 
Louis  area.  EPA's  determination  that  the 
St.  Louis  area  has  met  the  l-hoiu'  ozone 
standard  relieves  the  states  from  the 
obligation  to  meet  certain  additional 
requirements,  which  apply  to  areas  not 
attaining  that  standard. 

EPA  notes  that  the  area  is  likely  to  be 
designated  nonattainment  for  the  S-hoiu 
ozone  standard  and  would  be  subject  to 
any  additional  requirements  as  a  residt 
of  such  designation.  EPA  also  notes  that 
it  is  not  revoking  the  1-hoiu  standard  for 
the  St.  Louis  area. 

Approval  of  the  Missouri 
redesignation  request  changes  the 
official  designation  for  the  1-hour  ozone 
NAAQS  foimd  at  40  CFR  part  81  for  the 
Missouri  portion  of  the  St.  Louis  area, 
including  the  City  of  St  Louis,  and  the 
Counties  of  Franklin,  Jefferson,  St. 
Charles,  and  St.  Loius  from 
nonattainment  to  attainment.  It  also 
incorporates  into  the  Missouri  SIP  a 
plan  for  maintaining  the  1-hour  ozone 
NAAQS  dirough  2014.  The  plan 
includes  contingency  measures  to 
remedy  any  future  violations  of  the  1- 
hour  ozone  NAAQS,  and  includes  VOC 
and  NOx  MVEBs  for  2014  for  the 
Missouri  portion  of  the  St.  Louis  area. 

V.  What  Comments  Did  We  Receive  and 
What  Are  Our  Responses? 

We  received  five  letters  regarding  the 
January  30,  2003,  proposed  rule  found 
at  68  FR  4847.  Four  of  the  letters 
generally  supported  the  rulemaking 
action.  Two  of  the  four  letters  in  support 
of  the  rulemaking  action  raised  issues  to 
which  EPA  is  responding  in  this 
section.  One  of  the  five  letters  contained 
adverse  comments.  A  summary  of  the 
comments  and  EPA's  responses  to  them 
are  provided  below.  This  discussion 
addresses  comments  relating  to  the  St. 
Louis  area  as  a  whole,  and  comments 
specifically  relating  to  the  Missouh 
portion  of  the  area.  Comments  relating 
specifically  to  the  Illinois  portion  of  the 
area  are  addressed  in  the  final  rule  for 
Illinois  published  elsewhere  in  this 
Federal  Register. 

A.  Comment  Related  to  Meeting  the 
Criteria  for  Redesignation  to  Attainment 

Comment  1 :  The  St.  Louis  area  has 
faded  to  meet  any  of  the  five  criteria 
specified  in  section  107(d)(3)(E)  of  the 
CAA  for  redesignation  to  attainment. 

Response  1 :  &*A's  determination  that 
the  St.  Louis  area  has  attained  the  ozone 
standard  is  set  forth  in  section  D.A 
above.  EPA  has  further  found  that  the 
area  has  met  all  of  the  five  criteria 
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specified  in  section  107(d)(3)(E)  of  the 
CAA  for  redesignation  to  attainment. 
Below  are  specific  conunents  and 
responses  raised  by  the  commenter 
regarding  each  criterion. 

B.  Comments  Related  to  Criterion  1 :  The 
Area  Must  Be  Attaining  the  1  -Hour 
Ozone  NAAQS 

Comment  2:  Monitoring  data  are  not 
representative  of  air  quality  conditions. 
Monitoring  data  collected  on  Labor  Day 
weekend  in  2002  are  "hopelessly 
contaminated"  due  to  voliuitary 
emission  reductions  imdertaken  by 
industry  and  others. 

Response  2:  Section  107(d)(3)(E)(i)  of 
the  CAA  states  that  one  criterion  for 
redesignation  to  attainment  is  that  EPA 
must  determine  that  the  NAAQS  has 
been  attained.  The  regulations  at  40  CFR 
part  58  specify  data  collection  and 
quality  assurance  procedures.  For 
ozone,  an  area  is  attaining  the  1-hour 
ozone  NAAQS  if  there  are  no  violations, 
as  determined  in  accordance  with  40 
CFR  50.9  and  appendix  H.  The 
regulation  at  40  CFR  50.9  states  "die 
standard  is  attained  when  the  expected 
number  of  days  per  calendar  year  with 
maximiun  hovuly  average 
concentrations  above  0.12  part  per 
million  is  equal  to  or  less  than  1  as 
determined  by  appendix  H."  Appendix 
H  states,  "The  basic  principle  in  making 
this  determination  is  relatively 
straightforward.  .  .  .  In  its  simplest 
form,  the  number  of  exceedances  at  a 
monitoring  site  would  be  recorded  for 
each  calendar  year  and  then  averaged 
over  the  past  3  calendar  years  to 
determine  if  this  average  is  less  them  or 
equal  to  1."  The  monitoring  data  for  the 
St.  Louis  nonattauoment  area 
demonstrate  that  the  estimated  number 
of  exceedances  per  year  averaged  over 
three  years  (2000  through  2002)  is  1.0  or 
less  at  all  monitoring  sites  in  the  area. 
In  the  case  of  St.  Louis,  all  of  the  data 
collected  are  reviewed,  quality  assured 
and  submitted  to  EPA's  Air  Quality 
System  (AQS)  database.  EPA  conducts  a 
number  of  activities  to  determine  that 
the  data  meet  the  data  collection  and 
quality  assurance  procedures  of  40  CFR 
part  58  including  the  following: 

— EPA  ensures  that  the  state  (and  local 
agencies)  is  performing  quality 
assurance/quality  control  (QA/QC) 
checks  properly  through  systems 
audits  as  required  per  40  CFR  part  58, 
appendix  A.  During  these  systems 
audits  EPA  ensures  that  states  are 
properly  calibrating  instnmients, 
properly  performing  precision  and 
span  checks  on  instruments,  and 
properly  conducting  audits  of  the 


instruments  as  required  in  40  CFR 
part  58,  appendix  A. 
— EPA  chooses  several  hourly  ozone 
values  and  tracks  those  data  points 
from  their  collection  at  the  monitor 
through  their  data  handling 
procedures,  including  QA/QC 
procedures,  to  its  final  destination  in 
the  AQS  database. 
— To  ensure  quality  data,  as  required  by 
40  CFR  part  58,  appendix  A,  prior  to 
the  start  of  ozone  season  each  year, 
EPA  certifies  at  least  one  primary 
standard  ozone  photometer  for  each  of 
the  state  and  local  agencies.  These 
primary  ozone  photometers  stay  in 
the  state/local  laboratories.  Transfer 
standard  photometers  are  verified 
against  the  primary  photometer  and 
are  used  to  calibrate  the  ozone 
analyzers  in  the  field.  Thus,  all  of  the 
data  collected  is  traceable  back  to 
EPA's  primary  photometer. 
— EPA,  as  well  as  the  quality'  assurance 
groups  of  the  state  and  local  agencies, 
conduct  audits  on  the  ozone 
instruments  collecting  the  data.  These 
audits  are  required  to  be  performed 
quarterly  as  per  40  CFR  part  58, 
appendix  A.  EPA  audits  each  ozone 
instrument  at  least  once  per  ozone 
season.  This  ensures  that  the 
instrument  is  operating  properly  and 
collecting  accurate  data,  and  it  also 
acts  as  a  check  on  the  state  and  local 
quality  assurance  groups  to  make  sure 
that  the  audits  they  have  conducted 
are  accurate. 
— As  required  by  40  CFR  part  58. 
appendix  A,  Precision  and  Span 
checks  are  performed  every  two 
weeks  by  the  agency  operating  the 
instnunent. 

EPA  believes  that  any  voluntary 
measures  which  may  have  been  taken 
by  industry  and  others  over  a  two-  or 
three-day  period  in  this  three-year  time 
period  do  not  render  the  air  quality 
monitoring  data  unrepresentative  of  the 
air  quality.  The  data  would  only  be 
"contaminated"  if  there  had  been  an 
error  with  respect  to  collection  and 
quality  assurance  of  the  data,  which 
there  was  not.  The  commenter  offers  no 
information  indicating  data  collection 
was  improper.  In  addition,  even  if  these 
activities  by  the  community  were 
relevant  to  whether  the  area  had 
attained,  there  is  no  evidence  that 
emissions  were  actually  reduced  to  an 
extent  which  would  have  a  significant 
effect  on  ozone  levels.  See  response  to 
comment  18  below  regarding  further 
discussion  on  the  "voluntary 
reductions"  during  the  Labor  Day 
weekend  in  2002.  In  fact,  as  explained 
in  the  January  30,  2003.  proposal  at  68 
FR  4856-4858,  and  in  section  V-.D. 


below,  the  monitored  improvements  in 
air  quality  were  due  to  permanent  and 
enforceable  emission  reductions.  For 
example,  as  explained  further  in 
response  to  comment  19,  the  Missouri 
centralized  motor  vehicle  inspection 
and  maintenance  program  began  in 
April  2000,  the  first  year  of  the  2000- 
2002  time  period.  The  use  of 
reformulated  gasoline  began  in  1999  and 
achieved  additional  reductions  diuing 
the  2000-2002  time  period.  The 
monitoring  data  acciu-ately  reflected 
actual  air  quality  conditions.  See 
response  to  comment  19  below 
regarding  EPA's  conclusion  that 
improvements  in  air  quality  are 
attributable  to  permanent  and 
enforceable  reductions  in  ozone 
precursor  emissions. 

Comment  3:  EPA's  proposal  ignores 
the  second  component  discussed  in  a 
September  4, 1992,  redesignation 
guidance  dociunent  from  John  Calcagni 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment"  (Calcagni  memo)  to  EPA 
regional  offices,  that  the  determination 
of  attainment  should  rely  not  only  on 
monitored  values,  but  on  supplemental 
EPA-approved  modeling.  For  St.  Louis, 
monitored  data  runs  directly  coimter  to 
air  quality  modeling.  The  modeling 
supported  the  contention  that  the 
NAAQS  could  be  attained  only  in  2004 
after  all  control  measures  are  adopted. 
Thus,  the  monitored  attainment  is  a 
"fluke"  explainable  by  factors  other 
than  the  success  of  the  pollution  control 
measures.  In  addition,  based  on  the 
Calcagni  memo  the  commenter  believes 
that  supplemental  ozone  modeling  may 
be  necessary  to  determine  the 
representativeness  of  the  monitored 
data.  Without  such  supplemental 
modeling,  the  commenter  asserts  that 
the  January  30,  2003,  proposed  nde's 
implicit  conclusion  that  the  St.  Louis 
area  ozone  data  are  "representative"  is 
baseless. 

Response  3:  The  commenter  cites  a 
policy  memorandum  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment"  dated 
September  4, 1992  (Calcagni  memo), 
which  states  that  there  are  two 
components  in  determining  that  an  area 
has  met  the  section  107(d)(3)(E)(i) 
requirement.  This  policy  states  the 
following: 

The  state  must  show  that  the  area  is 
attaining  the  applicable  NAAQS.  There  are 
two  components  involved  in  making  this 
demonstration  which  should  be  considered 
interdependently.  The  flrst  component  relies 
upon  ambient  air  quality  data.  *   *   *    The 
second  component  relies  upon  supplemental 
EPA-approved  air  quality  modeling.  No  such 
supplemental  modeling  is  required  for  O3 
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(ozone)  nonattainment  areas  seeking 
redesignation  *   *   •  (pages  2  and  3). 

This  document  explains  that 
supplemental  modeling  may  be  needed, 
for  example,  in  sulfur  dioxide  and 
carbon  monoxide  areas,  where 
emissions  are  localized  and  a  small 
number  of  monitors  may  not  be 
representative  of  afr  quality  (page  3).  In 
contrast,  ozone  is  not  a  localized 
pollutant,  and  the  St.  Louis  area  has  an 
extensive  monitoring  network 
consisting  of  nineteen  monitors 
operating  each  year  from  2000  through 
2002  as  described  in  EPA's  proposal  at 
68  FR  4850.  Therefore,  consistent  with 
the  language  in  the  policy  and  the 
rationale  in  calling  for  modeling  in 
some  cases  for  some  pollutants  and  not 
in  other  cases,  modeling  is  not  required 
as  part  of  this  redesignation'  Neither 
section  107(d)(3)(E)  nor  the  policy 
referenced  by  the  commenter  requires 
modeling  as  a  prerequisite  to 
redesignation  of  an  ozone 
nonattaiimient  area.  In  addition,  no 
modeling  was  conducted  as  part  of  the 
redesignation  requests  submitted  by 
Missovui  or  Illinois.  Therefore,  EPA 
does  not  believe  that  the  monitored  data 
runs  coimter  to  afr  quality  modeling. 
See  Wall  v.  EPA,  265  F.3d  426  (6th  Cfr. 
2001),  and  the  redesignations  for 
Pittsburgh  (66  FR  53094,  October  19, 
2001),  and  Cinciimati  (65  FR  37879, 
Jtme  19,  2000).  See  response  to 
comments  10, 19,  21,  23,  24,  26,  37 
below  regarding  further  discussion  of 
modeling  issues. 

Commenter's  contention  that 
attaiiunent  cannot  be  reached  until  at 
least  2004  is  addressed  below  in 
response  to  comments  21  and  24. 

In  addition,  the  correlation  between 
afr  quality  improvements  and 
permanent  and  enforceable  emission 
reductions,  demonstrating  that 
monitored  attainment  is  not  a  "fluke"  is 
described  in  detail  in  the  proposal  and 
section  V.D  below. 

The  ozone  modeling  approaches  used 
do  not  support  any  direct  comparisons 
between  ozone  modeling  results  and 
monitored  ozone  concentrations  for 
years  other  than  a  monitored  and 
modeled  base  period.  Although 
statistical  comparisons  are  made 
between  monitored  ozone  data  and 
modeled  base  period  ozone 
concentrations  to  validate  ozone 
modeling  results,  ozone  models  are  not 
designed  to  explicitly  model  ozone 
concentrations  at  specific  locations  or  to 
exactly  predict  futiu-e  ozone 
concentrations  that  can  be  compared  to 
monitored  ozone  concentrations  on  a 
site-by-site  basis.  Ozone  models  are 
designed  to  primarily  predict  the 


relative  impacts  of  emission  changes  on 
futiue  peak  ozone  levels  assuming  the 
same  meteorological  conditions  that  are 
modeled  for  the  base  period.  Such 
modeling  techniques  produce  results 
with  considerable  imcertainty  (relative 
to  time-  arid  location-specific  monitored 
ozone  concentrations)  when  one 
actually  compares  future  modeled 
results  with  monitored  ozone 
concentrations  for  the  same  years.  The 
commenter  errs  in  trying  to  force 
comparisons  not  supported  by  the 
existing  science. 

What  the  modeling  residts  do  imply  is 
that,  as  regional  NOx  emission  controls 
are  implemented  through  statewide 
rules  in  Illinois,  Missouri,  and  other 
states,  peak  ozone  levels  in  the  St.  Louis 
area  are  expected  to  decrease.  This 
increases  the  likelihood  of  maintaining 
the  ozone  standard  in  the  St.  Louis  area, 
thus  supporting  the  approval  of  the 
state's  ozone  redesignation  request. 
Illinois  and  Missouri  are  committed  to 
implement  statewide  NOx  emission 
controls  regardless  of  the  attaiiunent 
status  of  the  St.  Louis  area.  Both  states 
are  currently  implementing  statewide 
NOx  control  rules. 

Comment  4:  The  monitored  data  do 
not  support  a  conclusion  of  continued 
attaiiunent  since  the  trend  is  toward 
increases  in  exceedances  because  the 
number  of  exceedances  tripled  from 
2000  to  2001  and  more  than  doubled 
from  2001  to  2002  showing  an  upward 
trend  in  peak  ozone  concentrations.  The 
commenter  notes  that,  if  the  same 
number  of  exceedances  that  occiured  in 
2002  occur  in  2003  or  2004,  the  area 
will  again  violate  the  one-hour  ozone 
standard. 

Response  4:  See  response  to  comment 
20  below  for  our  detailed  response  to 
the  comment  relating  to  afr  quality 
trends.  The  determination  of  attainment, 
as  explained  in  the  January  30,  2003, 
proposal,  in  section  U.A.  above,  and  in 
response  to  comment  2,  is  based  on  the 
requirements  of  section  107(d)(3)(E)(i) 
and  EPA's  regulation  which  defines 
attainment  of  the  ozone  standard.  The 
regidatory  definition  is  based  on  design 
values  over  a  3-year  period,  not  on  year- 
to-year  trends  within  the  three-year 
period.  It  would  be  inconsistent  vdth 
the  regulation  to  adopt  an  additional 
criterion  for  determining  attainment. 

It  should  be  noted  that  a  "worsening" 
ozone  trend  for  the  St.  Louis  area  can 
only  be  discerned  for  the  2000-2002 
period  by  combining  the  annual  number 
of  exceedances  for  all  monitoring  sites 
in  the  area  (by  totaling  the  number  of 
exceedances  for  each  year  for  all 
monitoring  sites  combined).  This 
approach  is  technically  flawed.  The 
ozone  standard  is  based  on  assessing  the 


peak  ozone  data  for  each  monitoring  site 
individually  not  by  cumidating  the  data 
for  all  sites.  Review  of  the  yearly 
exceedance  data  for  each  monitoring 
site,  as  given  in  Table  1  in  the  January 
30,  2003,  proposed  rule  (68  FR  4850) 
and  in  response  to  comment  20  below, 
shows  that  no  consistent  ozone 
exceedance  rate  trend  can  be  established 
for  the  individual  monitoring  sites  for 
this  period.  For  example,  the  West 
Alton  site  experienced  one  ozone 
exceedance  per  year  with  no  up  or 
down  trend.  The  Wood  River  monitor  in 
Illinois  increased  from  zero  exceedances 
in  2000  to  one  exceedance  in  2001  and 
back  dourn  to  zero  exceedances  in  2002. 
Many  monitors  continued  to  record  zero 
exceedances  throughout  the  2000-2002 
period  as  noted  above.  Some  monitors, 
which  recorded  zero  exceedances  in 
2000  and  2001,  recorded  one  or  two 
exceedances  in  2002,  hardly  a 
consistent,  robust  trend.  Contrary  to  the 
commenter's  assertion,  on  a  monitor-by- 
monitor  basis,  which  is  the  basis  for 
assessing  compliance  v»rith  the  1-hour 
ozone  standard,  there  is  no  consistent 
"worsening"  trend  in  peak  ozone 
concentrations. 

Comment  5:  EPA  asserts  that  the  data 
is  "quality  assured"  but  provided  no 
explaq^tion.  EPA  must  demonstrate  that 
the  data  is  quality  assured.  EPA  must 
document  the  adequacy  of  the  states' 
quality  assurance  plan.  Also,  the 
commenter  questions  whether  the  data 
relied  on  for  the  attainment 
determination  was  quality-assured  since 
it  was  entered  in  AIRS  earlier  than 
usual. 

Response  5:  As  indicated  in  the 
response  to  comment  2  above,  the 
regulations  at  40  CFR  part  58  specify 
data  collection  and  quality  assurance 
procedures.  The  Calcagni  memo  on  page 
2  specifies  that  the  data  should  be 
collected  and  quality-assured  in 
accordance  with  40  CFR  part  58  and 
recorded  in  AIRS  in  order  for  it  to  be 
available  to  the  public  for  review.  The 
monitoring  data  for  the  St.  Louis  area 
was  quality  assured  and  entered  into 
AIRS  in  accordance  with  these 
requirements. 

Appendix  A  to  40  CFR  part  58 
specifies  the  quality  assurance 
requirements  for  state  and  local  afr 
monitoring  stations.  The  regulation  at 
40  CFR  58.35(c)  requires  that  the 
monitoring  data  be  entered  into  AIRS 
within  90  days  after  the  end  of  the 
calendar  quarter  in  which  it  is  collected. 
Thus,  monitoring  data  collected  through 
September  2002  must  be  quality  assured 
and  entered  into  AIRS  by  December  31, 
2002.  Monitoring  data  for  October  2002 
must  be  quality  assured  and  entered 
into  AIRS  by  March  31,  2003. 
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Monitoring  data  collected  in  a  calendar 
quarter  can  be  quality  assured  and 
entered  into  AIRS  at  any  time  prior  to 
90  days  after  the  end  of  that  Quarter. 

The  monitoring  data  is  quality 
assiured  and  entered  into  AIRS  by  the 
state  and  local  agencies  in  the  St.  Louis 
area.  The  regulation  at  40  CFR  58.20 
requires  states  to  adopt  and  submit  to 
EPA  revisions  to  the  SIP  which  provide 
for  meeting  the  requirements  of 
appendix  A.  On  September  27,  1984  (49 
FTl  38103),  EPA  approved  Missouri's  Air 
Quality  Monitoring  Plan.  EPA  stated  in 
this  September  27,  1984,  rulemaking 
that  "the  Missouri  Air  Quality 
Monitoring  Plan  satisfies  the 
requirements  of  40  CFR  58.20."  On 
March  4, 1981  (46  FR  15136).  EPA 
approved  Illinois'  Air  Quality 
Surveillance  Plan.  EPA  stated  in  this 
March  4,  1981,  rulemaking  that  EPA  has 
reviewed  the  plan  and  '*it  meets  the 
requirements  of  *   *   *  EPA  regulations 
in  40  CFR  part  58."  As  part  of  the 
September  27,  1984,  and  March  4,  1981, 
rulemakings  the  public  was  provided 
the  opportunity  to  review  and  comment 
on  Missoim's  and  Illinois'  quality 
assurance  procedures.  Pursuant  to  the 
Calcagni  memo,  page  3,  and  upheld  in 
Wall  V.  EPA  (265  F.3d.  426,  437),  an 
EPA  action  on  a  redesignation  request 
does  not  mean  that  earlier  issues  with 
regard  to  the  SIP  will  be  reopened. 
Thus,  there  is  no  requirement  to  present 
quality  assiu^nce  procedures  in  this 
rulemaking. 

In  addition  to  Missouri's  Air  Quality 
Monitoring  Plan  and  Illinois'  Air 
Quality  Surveillance  Plan,  EPA 
reviewed  and  approved  the  States' 
Quality  Management  Plans  (QMP). 
Under  the  states'  QMP,  the  state  and 
local  agencies  conducting  the  emibient 
monitoring  develop  Quality  Assurance 
Project  Plans  (QAPP).  It  is  through  the 
QMP  and  QAPP  that  EPA  reviewed  and 
approved  the  states'  and  local  agencies' 
quality  assxu'ance  procedures.  In  order 
to  verify  that  the  state  and  local  agencies 
followed  these  procedures  and  that  the 
data  meets  the  data  collection  and 
quality  assurance  procedures  of  40  CFR 
part  58,  EPA  conducted  the  actions 
listed  in  the'jesponse  to  comment  2    • 
above. 

C.  Comments  Related  to  Criterion  2:  The 
Area  Must  Have  a  Fully  Approved  SIP 
Under  Section  llO(k) 

Comment  6:  The  serious  area  SIP 
requirements  of  the  CAA  are  applicable 
to  the  St.  Louis  area.  These 
requirements  have  not  been 
promulgated  by  the  states  and  there  is 
no  "claim"  that  they  coidd  not  have 
been  submitted  with  the  redesignation 
request.  Thus,  the  SIPs  are  not  "fully 


approved."  In  addition,  the  Calcagni 
memo  includes  procediu«s  suggested  by 
EPA  for  reducing  the  stringency  of  the 
control  measures  to  become  part  of  the 
contingency  measure.  The  states  have 
not  done  these  procedures. 

Response  6:  The  SIP  which  is 
required  to  be  "fully  approved"  under 
criterion  2  is  the  "applicable" 
implementation  plan  (section 
107(d)(3)(E)(ii)).  This  section  requires 
that  the  SEP  must  be  "fully  approved" 
under  section  llO(k)  rather  than  partial, 
conditional,  or  limited  approval 
(Calcagni  memo,  page  3).  Section 
107(d)(3)(E)(v)  requires  the  SIP  to 
include  "all  requirements  applicable  to 
the  area  under  Section  110  and  Part  D." 
This  comment  relates  to  the  issue  of 
which  requirements  are  "applicable," 
rather  than  whether  the  SIP  is  fully 
approved.  The  commenter  asserts, 
without  explanation,  that  the  statute 
requires  EPA  to  determine  that  the 
"serious"  area  requirements  are 
applicable  to  its  consideration  of  the 
redesignation  request  for  the  area. 
However,  the  CAA  is  not  as  prescriptive 
as  the  commenter  assumes.  (See,  Wall  v. 
EPA,  265  F.3d  426,438  (6th  Cir.  2001) 
which  states:  "The  statute,  however, 
does  not  describe  how  the  EPA  is  to 
decide  which  Part  D  requirements  are 
"applicable"  in  evaluating  a 
redesignation  request.") 

EPA  has  established  a  policy  to 
provide  guidance  in  determining  how  to 
apply  the  statutory  criterion  with 
respect  to  which  requirements  are 
applicable  in  reviewing  a  redesignation 
request.  As  stated  in  the  January  30, 
2003,  proposed  rule  (page  4851),  the 
September  4, 1992,  Calcagni  memo  [see 
"Procediu^s  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment," 
Memorandum  from  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  September  4, 1992)  describes 
EPA's  interpretation  of  the  section 
107(d)(3)(E)  requirement.  Under  this 
interpretation,  states  requesting 
redesignation  to  attainment  must  meet 
the  relevant  CAA  requirements  that 
come  due  prior  to  the  submittal  of  a 
complete  redesignation  request.  Areas 
may  be  redesignated  even  though  they 
have  not  adopted  measures  that  cojne 
due  after  the  submission  of  a  complete 
redesignation  request.  A  detailed 
>discussion  of  EPA's  rationale  for  this 
interpretation  is  contained  in  the  rule 
redesignating  Detroit-Ann  Arbor,  60  FR 
12459,  12465-12466  (March  7, 1995). 
Piu^uant  to  the  January  30,  2003,  final 
rule  reclassifying  the  St.  Louis  area  to 
"serious"  (68  FR  4836),  the  serious 
nonattainment  area  requirements  are 
due  on  January  30,  2004.  The  final  rule 
has  not  been  timely  challenged  under 


section  307(b)(1)  of  the  CAA.  Thus,  the 
serious  nonattainment  area 
requirements  due  date  is  January  30, 
2004.  Since  the  serious  area 
requirements  are  not  yet  due,  the  SEP  is 
not  deficient  because  the  serious  area 
requirements  have  not  been  included. 
EPA  policy  and  a  reasonable  application 
of  sections  107(d)(3)(E)(ii)  and  (v)  allow 
for  an  area  to  be  redesignated  even 
though  the  area  has  not  adopted 
measures  which  are  not  yet  due.  EPA 
has  consistently  applied  this  policy  and 
interpretation  in  other  redesignations 
including  the  Detroit-Ann  Arbor 
redesignation  cited  above. 

In  addition,  there  is  no  requirement  in 
section  107(d)(3)(E)  that  states  must 
"claim"  (or  demonstrate)  that  they 
could  not  have  submitted  the  serious 
area  SIP  revisions  or  any  additional 
revisions  at  the  time  of  the 
redesignation  requests,  if  those 
requirements  are  not  applicable  to  the 
area  when  the  request  is  made.  EPA's 
action  to  reclassify  the  area  to  a  serious 
nonattainment  area  was  published  in 
the  Federal  Register  after  both  states 
had  submitted  their  redesignation 
requests  to  attainment,  and  it 
established  a  deadline  for  submission  of 
the  serious  area  requirements  which  had 
not  yet  passed,  and  still  remains  in  the 
futiue.  Thus,  Missouri  was  not  required 
to  include  in  its  request  a  "claim"  that 
the  state  cannot  complete  the  serious 
area  requirements. 

Finally,  the  Calcagni  memo  discusses 
the  statutory  requirement  that  the  state 
must  implement  all  measures  included 
in  the  SEP  prior  to  redesignation  (pages 
12-13).  (In  response  to  comment  32, 
EPA  discusses  how  this  requirement  has 
been  met.)  This  requirement  does  not 
expand  the  universe  of  requirements 
which  are  "applicable"  for  piuposes  of 
redesignation.  Unless  the  serious  area 
requirements  are  applicable  to  an  area, 
and  already  contained  in  a  SIP  prior  to 
redesignation,  the  discussion  in  the 
Calcagni  memo  does  not  relate  to  the 
issue  raised  by  the  commenter. 

Because  the  serious  area  requirements 
are  not  applicable  requirements  for  St. 
Louis,  for  the  reasons  discussed  above, 
and  are  not  included  in  the  SIP  for  St. 
Louis,  the  guidance  in  the  Calcagni 
memo  and  in  a  memorandiun  entitled 
"State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992"  dated  September 
17,  1993  (Shapiro  memo),  relating  to 
mechanisms  for  converting  part  D 
measiu«s  into  contingency  measiu-es  is 
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not  relevant  for  purposes  of  this 
redesignation. 

,   Comment  7:  The  proposed  rulemaking 
suggests  that  a  SIP  meeting  the  serious 
area  requirements  need  not  be  fully 
approved  because  such  a  plan  is  not  yet 
due.  The  CAA  does  not  make  an 
exception  for  SIP  revisions  that  have  or 
have  not  become  due.  In  fact,  the 
serious  area  requirements  have,  as  a 
matter  of  law,  become  due.  The  plans 
were  due  by  Jime  14, 1998,  and  no  later 
than  May  18,  2002,  piu-suant  to  previous 
EPA  and  Court  actions.  The  commenter 
stated  that  the  May  18,  2002,  date  was 
set  by  EPA  in  a  March  19,  2001, 
rulemaking,  and  that  the  effect  of  a 
decision  by  the  Court  of  Appeals  for  the 
Seventh  Circuit  was  to  reinstate  this 
submission  date. 

Response  7:  Section  107(d)(3)(E)(ii) 
requires  that  the  applicable  SIP  for  the 
area  must  be  fully  approved  under 
section  llO(k).  As  discussed  in  the 
response  to  comments  6  and  8,  the 
applicable  SIPs  for  the  St.  Louis  area  are 
fully  approved,  and  the  serious  area 
requirements  have  not  yet  become  due. 
In  making  this  determination,  EPA  is 
not  creating  an  "exception"  to  the 
statutory  requirements  for  approved 
SIPs,  but  is  determining  that  SIP 
revisions  which  are  not  yet  due  are  not 
"applicable"  for  purposes  of  section 
*  107(d)(3)(E)(ii)  and  (v).  As  stated  in  the 
January  30,  2003,  final  rule  at  68  FR 
4838,  on  November  25,  2002,  the 
Seventh  Circmt  Coiut  of  Appeals 
vacated  a  June  26,  2001,  rule  extending 
the  St.  Louis  area's  attainment  date,  and 
remanded  to  EPA  for  "entry  of  a  final 
rule  that  reclassifies  St  Louis  as  a 
serious  nonattainment  area  effective 
immediately  *   *   *'•  [Sierra  Club  and 
Missouri  Coalition  for  the  Environment 
V.  EPA.  311  F.  3d  853  (7th  Cir.  2002)). 
In  response  to  the  Coiut's  order,  and  in 
accordance  vdth  section  181(b)(2)  of  the 
CAA,  EPA  reinstated  the  nonattainment 
determination  and  reclassification 
contained  in  the  March  19,  2001, 
rulemaking  (66  FR  15585).  In  the 
January  30  rule,  EPA  also  established  a 
deadline  of  12  months  after  January  30, 
2003,  for  the  states  to  submit  the  serious 
area  requirements.  The  rationale  for  the 
deadline  is  stated  in  the  January  30, 
2003,  final  rule  (68  FR  4838).  The 
January  30,  2003,  final  rule  was  not 
challenged  and  this  redesignation 
rulemaking  does  not  reopen  the  January 
30  rulemaking.  Comments  on  the 
appropriate  deadline  for  the  serious  area 
requirements  are  beyond  the  scope  of 
this  rule. 

With  respect  to  the  commenter's 
assertion  that  the  serious  area 
requirements  should  have  been  due  by 
June  14, 1998,  this  is  based  on  an 


argiunent  made  by  the  commenter  in  the 
U.S.  District  Court  and  the  Court  of 
Appeals  for  the  District  of  Columbia  that 
the  reclassification  of  the  St.  Louis  area 
to  serious  should  have  been  made 
retrocative  to  1997,  with  the  serious  area 
measm^s  due  in  1998.  This  argument  is 
not  only  outside  the  scope  of  tibis 
rulemaking  as  explained  previously,  but 
it  was  rejected  by  both  Coiuts  [See. 
Sierra  Club  v.  Whitman,  285  F.3d,  63, 
68  (D.C.  Cir.  2002)).  The  Courts  rejected 
the  notion  that  retroactive  SIP 
submission  dates  should  be  imposed 
because  they  would  have  passed  before 
the  area  had  notice  and  opportunity  to 
meet  the  deadlines.  See  also. 
Metropolitan  Washington,  DC, 
Maryland  and  Virginia  Determination  of 
Nonattainment  (68  FR  3410,  January  24, 
2003).  As  explained  above,  EPA's 
determination  that  the  serious  area 
requirements  are  not  "applicable"  vdth 
respect  to  this  redesignation  because 
they  are  not  yet  due  is  consistent  with 
the  CAA,  with  the  January  30,  2003, 
final  rule,  with  applicable  EPA  policy, 
with  relevant  judicial  decisions,  and 
with  a  long  history  of  prior 
redesignation  actions. 

Comment  8:  There  is  no  "fully 
approved"  or  even  a  partially  approved 
SIP  because  the  June  26,  2001,  rule  was 
vacated  by  the  Coiut  of  Appeals  for  the 
Seventh  Circuit. 

Response  8:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

In  the  January  30,  2003,  proposed  rule 
at  68  FR  4850  through  4856,  EPA 
described  the  actions  taken  by  EPA  in 
the  Jime  26,  2001,  rule  which  were 
vacated  by  the  Court  of  Appeals  for  the 
Seventh  Circuit.  Also,  in  the  January  30, 
2003,  proposed  rule  at  68  FR  4850 
throu^  4856,  EPA  reproposed  to 
approve  some  requirements,  and 
explained  that  certain  additional  actions 
vacated  by  the  Court  were  no  longer 
applicable  requirements  since  the  area 
has  attained  the  NAAQS.  As  discussed 
in  the  January  30,  2003,  proposed  rule, 
the  addition^  actions  vacated  by  the 
Coiul  which  are  no  longer  applicable 
include  the  contingency  measure 
requirements  of  section  172(c), 
additional  RACM  requirements  of 
section  172(c)(1)  and  section  182(b),  and 
the  attainment  demonstration 
requirements  of  seetion  182(b)(1).  That 
discussion  is  incorporated  herein.  See 


also  the  discussion  in  section  II.A 
concerning  the  inapplicability  of  certain 
requirements.  In  the  June  26,  2001,  rule, 
EPA  took  the  following  relevant  actions: 
approved  Missouri's  and  Illinois'  1-hour 
ozone  attainment  demonstration;  found 
that  the  St.  Louis  ozone  nonattainment 
area  met  the  RACM  requirements  of  the 
CAA;  found  that  the  contingency 
measiues  identified  by  the  states  of 
Illinois  and  Missouri  are  adequate; 
approved  the  Illinois  and  Missouri 
MVEBs;  approved  an  exemption  irom 
the  oxides  of  nitrogen  (NOx)  emission 
control  requirements  for  RACT  and 
disapproved  an  exemption  from  the 
NOx  new  source  review  (NSR)  and  NOx 
conformity  requirements  for  the  Illinois 
portion  of  the  St.  Louis  ozone 
nonattainment  area.  EPA  has 
determined,  for  the  reasons  stated  in 
this  rule  and  in  the  proposed  rule,  that 
the  attainment  demonstration,  and 
RACM  requirements,  are  no  longer 
applicable  requirements  since  the  area 
has  attained  the  NAAQS.  hi  this 
rulemaking,  EPA  is  approving 
contingency  measures  as  part  of 
Missoim's  maintenance  plan,  and 
approving  MVEBs  for  2014,  for  the 
Missoiui  portion  of  the  area.  In  a 
separate-rulemaking  in  today's  Federal 
Register.  EPA  is  approving  revisions  to 
Missouri's  I/M  ruje. 

To  be  considered  fully  approved 
pursuant  to  section  110(k),  the  SIP  must 
not  have  partial  approval,  disapproval, 
or  conditional  approval  of  submittals. 
EPA  is  not  partially  approving, 
disapproving,  nor  conditionally 
approving  any  of  the  SIP  actions 
contained  in  the  June  26,  2001,  rule 
vacated  by  the  Court.  EPA  is  fully 
approving  the  measiu«s  submitted  by 
Missouri  which  are  applicable  for 
purposes  of  section  107(d)(3)(E)(v),  and 
is  determining  that  the  other 
submissions  are  not  applicable. 

Therefore,  the  SIP  is  "fully  approved" 
for  all  applicable  requirements. 

Comment  9:  EPA  attempted  to  assert 
that  the  Missouri  and  Illinois  SIPs  "can 
be  considered  to  be  approved."  This  is 
a  "pseudo-approval"  and  an  attempt  by 
EPA  to  escape  the  simple 
straightforward  statutory  requirement  to 
have  a  fully  approved  SIP.  This  effort  by 
EPA  fails  because  of  the  clear  language 
of  the  CAA,  and  because  EPA  must  do 
a  rulemaking  to  approve  the  SEP.  EPA  is 
also  avoiding  the  requirement  for 
judicial  review  of  its  actions. 

Response  9:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
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Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

The  use  of  the  phrase  "can  be 
considered  to  be  approved"  (see  the 
January  30,  2003,  proposed  rule  at  68  FR 
4851,  4852)  was  merely  a  statement  the 
SIPs  will  meet  the  section  110 
requirements  and  as  such  "can  be 
considered  to  be  approved"  if  EPA  were 
to  approve  certain  plan  elements, 
described  in  the  proposed  ndemakings. 
On  January  30,  2003,  EPA  published 
two  proposed  ndes  found  at  68  FR  4842 
and  68  FR  4847.  As  part  of  these 
proposals,  EPA  proposed  to  approve 
revisions  to  Missouri's  I/M  rule.  In 
today's  Federal  Register,  EPA  is  taking 
final  action  approving  Missouri's  I/M 
rule.  By  taking  these  actions,  EPA  now 
concludes  that  Missouri's  SIP  is 
approved.  The  use  of  the  quoted  phrase 
was  not  intended  to  escape  a  statutory 
requirement.  In  fact,  it  recognized  EPA's 
obligation  to  complete  rulemakings  in 
order  to  approve  SIPs.  and  it  recognized 
that  EPA  could  not  determine  that  the 
SIP  was  fully  approved  until  it  took 
final  action  to  approve  the  remaining 
SIP  elements.  All  of  the  SIP  elements 
which  are  applicable  to  the  St.  Louis 
area  for  purposes  of  redesignation  have 
either  been  approved  in  previous 
rulemakings  [see  response  to  comments 
6,  7,  8,  13,  14, 15,  and  16  for  a 
discussion  of  these  prior  rulemakings) 
or  are  approved  in  rulemakings 
published  today. 

The  proposed  rule  at  68  FR  4851 
states  that  on  November  25,  2002,  the 
U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  (Court)  issued  a  decision  in 
Sierra  Club  and  Missouri  Coalition  for 
the  Environment  v.  EPA,  311  F.  3d  853 
(7th  Cir.  2002).  In  this  decision,  the 
Coiut  vacated  the  June  26,  2001,  rule 
and  remanded  to  EPA  for  entry  of  a  final 
rule  that  reclassifies  St  Louis  as  a     ' 
serious  nonattainment  area  for  ozone. 
Although  the  Court's  opinion  addressed 
only  EPA's  action  extending  the 
attainment  date  for  St.  Louis,  the  Covul's 
order  vacated  the  other  EPA  actions  in 
the  rulemaking  as  well.  EPA  has 
approved  all  SIP  elements  that  are 
applicable  to  the  St.  Louis  area  and  is 
determining  that  certain  others  are  not 
applicable.  This  is  not  a  "pseudo- 
approval"  of  the  SIP  elements,  but  a 
determination  that  because  certain 
requirements  (e.g.,  the  attainment 
demonstration  and  RACM)  are  not 
applicable,  they  need  not  be  approved. 
(See  response  to  comment  8  for  more 
discussion  of  the  requirement  for  a  fully 
approved  SIP.)  The  applicable 
requirements  which  were  approved 
prior  to  the  June  26,  2001,  action  (e.g.. 


VOC  RACT,  NOx  RACT,  Uie  ROP  Plan) 
were  subject  to  notice  and  comment 
rulemaking  and  judicial  review.  The 
measures  approved  today  (the 
maintenance  plan  and  contingency 
measures,  MVEBs,  I/M  program 
revisions)  have  been  subject  to  notice 
and  comment  rulemaking  and  EPA's 
action  is  subject  to  judicial  review. 
EPA's  determination  that  certain 
requirements  are  not  applicable  has 
been  subject  to  notice  and  comment 
rulemciking  and  is  subject  to  judicial 
review.  The  public  has  had  full 
opportunity  to  comment  on  all  of  EPA's 
actions,  as  evidenced  by  the  niunerous 
comments  submitted  by  the  commenter. 
Therefore,  EPA  has  not  avoided  any 
requirement  for  public  comment  or 
judicial  review. 

In  acting  upon  a  redesignation 
request,  EPA  may  rely  on  any  prior  SIP 
approvals  plus  any  additional  approvals 
it  may  perform  in  conjimction  with 
acting  on  the  redesignation.  EPA  has 
already  taken  final  action  to  approve  aU 
required  SIP  elements  or  is  approving 
them  in  conjunction  with  this  final 
action  on  the  redesignation.  Therefore, 
the  St.  Louis  area  has  a  fully  approved 
SIP.  See  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4,  1992,  page  3  (Calcagni 
memo).  The  Calcagni  memo  allows  for 
approval  of  SIP  elements  and 
redesignation  to  occur  simultaneously, 
and  EPA  has  frequently  taken  this 
approach  in  its  redesignation  actions. 
See  (66  FR  53096)  (Pittsburgh-Beaver 
Valley,  Pennsylvania,  October  19,  2001); 
(65  FR  37879)  (Cincinnati-Hamilton, 
Ohio,  June  19,  2000);  (61  FR  20458) 
(Cleveland-Akron-Lorain,  Ohio  May  7, 
1996);  (60  FR  37366)  Quly  20,  1995),  (61 
FR  31832-31833)  (June  21,  1996)  (Grand 
Rapids,  MI). 

Comment  10;  The  SIPs  fail  to  meet  the 
section  110  requirements  because  the 
"inapplicable  "moderate"  area" 
requirements  contained  in  the  SIPs  do 
not  provide  for  implementation, 
maintenance,  and  enforcement  of  the 
NAAQS  because  modeling  shows  that 
the  plan  does  not  provide  for  attainment 
until  2004.  Furthermore,  Missouri  has 
failed  to  meet  the  section  110(a)(2)(D) 
requirements  related  to  the  NOx  SIP 
call. 

Response  10:  EPA  finds  that  the 
Missoiu-i  SIP  meets  the  section  110 
requirements.  See  the  January  30,  2003, 
proposal  and  the  responses  to  comments 
8  and  9  for  further  discussion. 

Submissions  under  the  NOx  SIP  call 
are  not  applicable  requirements  for 
purposes  of  evaluating  a  redesignation 
request. 


At  this  time,  Missouri  is  not  subject 
to  the  NOx  SIP  call.  As  explained  in  the 
proposal,  EPA's  determination  that 
Missouri  significantly  contributes  to 
downwind  nonattainment  was  vacated 
by  the  Court  of  Appeals  for  the  District 
of  Colimibia  Circuit.  EPA  is  not  relying 
on  a  SIP  to  predict  attainment  but  is 
relying  on  air  quality  monitoring  data  to 
show  that  the  area  has  attained.  With 
respect  to  the  assertion  that  the  area 
must  have  Em  approved  attainment 
demonstration  SIP  in  order  to  meet  the 
requirements  of  section  110,  EPA  has 
addressed  this  issue  in  its  response  to 
conunents  on  the  lack  of  an  approved 
attainment  demonstration  for  the  area. 
Section  110(a)(1)  does  not  add  any 
additional  requirements  for  compliance 
with  the  NAAQS  other  than  those 
included  in  section  172(c)  and  182,  and 
the  commenter  does  not  identify  any 
specific  additional  requirements.  See 
the  responses  to  comments  3,  21,  and  24 
with  respect  to  the  assertion  that  the 
modeling  for  the  area  shows  that  it 
cannot  attain  until  2004. 

The  SIP  call  budget  for  Missouri  was 
proposed  on  February  22,  2002  (67  FR 
8396),  but  has  not  yet  been  finalized. 
For  this  reason  alone,  it  is  not  an 
applicable  requirement.  In  addition,  the 
NOx  SIP  call  requirements  for  a  state  are 
not  linked  with  a  particular 
nonattainment  area's  designation  and 
classification  in  that  state.  EPA  believes 
that  the  requirements  linked  with  a 
particular  nonattaiiunent  area's 
designation  and  classification  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  The 
NOx  SIP  call  submittal  requirements, 
where  applicable,  continue  to  apply  to 
a  state  regardless  of  the  designation  of 
any  one  particular  area  in  the  state. 

Thus,  we  do  not  agree  that  the  NOx 
SIP  call  submission  should  be  construed 
to  be  an  applicable  requirement  for 
purposes  of  redesignation.  The  section 
110  and  part  D  requirements,  which  are 
linked  with  a  particular  area's 
designation  and  classification,  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  This 
policy  is  consistent  with  EPA's  existing 
conformity  and  oxygenated  fuels 
requirements,  as  well  as  with  section 
184  ozone  transport  requirements.  See 
Reading,  Pennsylvania,  proposed  and 
final  rulemakings  (61  FR  53174-53176, 
October  10,  1996),  (62  FR  24826,  May  7, 
1997);  Cleveland-Akron-Lorain,  Ohio, 
final  rulemaking  (61  FR  20458,  May  7, 
1996);  and  Tampa,  Florida,  final 
rulemaking  at  (60  FR  62748.  December 
7, 1995).  See  also  the  discussion  on  this 
issue  in  the  Cincinnati  redesignation  (65 
FR  37890,  June  19,  2000),  and  in  the 
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Pittsburgh  redesignation  (66  FR  50399, 
October  19,  2001). 

Comment  1 1 :  The  state  SIPs  fail  to 
meet  the  part  D  requirements  of  the 
CAA.  EPA  asserts  that  certain 
requirements  of  part  D  are  not 
applicable  because  monitoring  data 
shows  the  area  has  attained.  EPA  relies 
on  the  case  of  Sierra  Club  v.  EPA  for  this 
conclusion.  However,  this  case  has  no 
application  here  because  it  was  not  a 
"redesignation  case."  Given  the 
attainment  demonstration  modeling,  it 
would  be  impossible  to  conclude  that 
any  of  the  "part  D  requirements  are  not 
necessary."  All  part  D  requirements  are 
applicable  imless,  prior  to 
redesignation,  EPA  formally  exempts 
the  St.  Louis  area  from  the  part  D 
requirements. 

Response  1 1 :  Section  11.  A  of  this 
document,  discussing  the  rationale  for 
EPA's  determination  of  attainment  and 
suspension  of  certain  requirements, 
ad(^sses  the  applicability  of  the  part  D 
requirements.  The  part  D  requirements 
specifically  include  the  requirements  of 
sections  172(c)  and  176  as  well  as  the 
applicable  requirements  of  subpart  2. 
The  section  172(c)  requirements  include 
General  Plan  Requirements  which  to  the 
extent  applicable,  must  provide  for  the 
implementation  of  all  RACM  as 
expeditiously  as  practicable  (at  a 
minimimi  this  requires  RACT  for 
stationary  source),  RFP,  emissions 
inventory,  identification  and 
quantification  of  allowable  emissions 
for  major  new  or  modified  stationary 
sources,  permits  for  new  and  modified 
major  stationary  sources,  other  emission 
control  measures  needed  to  assure 
attainment  of  the  NAAQS,  section 
110(a)(2)  requirements,  and  contingency 
measures.  Section  110(a)(2) 
requirements  include  submittal  of  a  SIP 
that  has  been  adopted  by  the  state  after 
reasonable  public  notice  and  hearing; 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  systems,  and  procedures 
needed  to  monitor  ambient  air  quality; 
implementation  of  a  source  permit 
program;  provisions  for  the 
implementation  of  part  C  requirements 
(Prevention  of  Significant  Deterioration 
(PSD));  provisions  for  the 
implementation  of  part  D  requirements 
(nonattainment  area  NSR  permit 
programs);  provisions  for  stationary 
source  emission  control  measures, 
source  monitoring,  and  source 
reporting;  provisions  for  air  pollution 
modeling;  and  provisions  for  public  and 
local  agency  participation  in  planning 
and  emission  control  rule  development. 
Subpart  2  requirements  include 
attainment  demonstration,  1990  base 
year  Inventory  and  periodic  emissions 


inventories  updates,  emission 
statements,  rate-of-progress  plans,  VOC 
RACT,  RACM,  stage  11  vapor  recovery,  \l 
M,  and  NOx  emission  controls. 

As  stated  in  the  response  to  comment 
8  above,  the  Missoiui  SIP  meets  all 
applicable  requirements  including 
section  110  and  part  D  requirements.  As 
stated  in  the  January  30.  2003,  proposed 
rule  at  68  FR  4852  and  4853,  EPA  has 
approved  each  state's  RFP,  permitting 
programs,  and  VOC  RACT  rules  as 
meeting  the  requirements  of  part  D. 
Missouri's  SIP  has  regulations  requiring 
annual  emission  statements  from  major 
sources.  Missouri  has  submitted 
complete  emission  inventories.  Missouri 
has  approved  general  conformity  rules 
pursuant  to  section  176.  In  addition, 
Missouri  has  approved  transportation 
conformity  rules.  EPA  is  approving  in 
this  action  Missouri's  maintenance  plan 
which  includes  adequate  contingency 
measiu'es.  Thus,  Missouri  has  met  the 
applicable  part  D  requirements  of  the 
CAA.  Note  that  also  as  stated  in  the 
response  to  comment  8,  by  finding  that 
the  St.  Louis  area  has  attained  the 
standard,  the  attainment  demonstration 
and  RACM  requirements  are  no  longer 
applicable  requirements.  See  also  the 
final  rule  for  Illinois  describing  how  the 
Metro-East  St.  Louis  area  has  met  the 
applicable  requirements. 

As  indicated  in  comment  3  above, 
neither  section  107(d)(3)(E)  nor  EPA 
policy  referenced  by  the  commenter 
requires  modeling  as  a  prerequisite  to 
redesignation  of  an  ozone 
nonattainment  area.  In  addition,  no 
modeling  was  conducted  as  part  of  the 
redesignation  requests  submitted  by 
Missouri  or  Illinois.  Thus,  there  is  no 
modeling  basis  for  EPA  to  make  any 
conclusions  regarding  the  necessity  for 
the  part  D  requirements.  (Modeling  is 
not  a  required  element  of  a 
redesignation  request.  See,  65  FR 
37879 — Cincinnati  redesignation  for 
additional  discussion  of  this  issue.  See, 
Wall  V.  EPA,  265  F.3d.  426  upholding 
this  interpretation.)  However,  as 
explained  in  detail  in  comment  3,  the 
monitoring  data  collected  over  the  2000 
through  2002  period  show  that  the  area 
has  in  fact  attained  the  ozone  standard. 
EPA  finds  no  need  for  further  controls 
to  bring  about  attainment. 

With  respect  to  the  commenter's 
assertion  that  the  Tenth  Circuit  Sierra 
Club  case  is  not  applicable  because  it  is 
not  a  "redesignation"  case,  the 
commenter  misses  the  point  of  the  case 
as  it  relates  to  St.  Louis.  The  Tenth 
Circuit's  endorsement  of  the 
interpretation  of  the  CAA  in  the  Seitz 
memo  (that  certain  "statutory" 
requirements  relating  to  attainment  are 
not  applicable  to  an  area  which  has 


attained  the  standard)  was  not 
dependent  on  the  fact  that  the  area  was 
not  being  redesignated.  The  case 
involved  a  determination  by  EPA  that 
Salt  Lake  and  Davies  Comities,  Utah, 
had  attained  the  standard,  and  that,    ,  . 
therefore,  certain  additional 
requirements  relating  to  attainment 
(such  as  an  attainment  demonstration) 
would  not  apply  so  long  as  the  area 
continued  to  attain.  The  Court  expressly 
recognized  that  the  area  could  be 
redesignated  without  having  met  those 
requirements,  even  though  the  action  at 
issue  there  was  an  attainment 
determination  and  not  a  redesignation. 
The  Court  stated:  "Recall  that  the 
Enviroimiental  Protection  Agency's 
determination  to  exempt  the  Counties 
from  limited  ozone  requirements  is 
really  no  more  than  a  suspension  of 
those  requirements  for  so  long  as  the 
area  continues  to  attain  the  standard  or 
until  the  area  is  formally  redesignated  to 
attaiiunent."  [Siena  Club  v.  EPA,  99 
F.3d  1551, 1558  (10th  Cir.  1996)).  (See 
ayso,  66  FR  53095  for  EPA's 
redesignation  of  the  Pittsbiugh  area.) 
The  Coiul  did  not  say,  as  the  commenter 
would  have  it,  that  the  area  woidd  have 
to  adopt  those  measures  which  had  been 
determined  to  be  lumecessary  in  order 
to  be  redesignated.  As  it  did  for  the  Utah 
counties,  in  which  EPA  redesignated 
those  coimties  without  requiring  that 
they  meet  the  suspended  requirements, 
EPA  is  here  determining  that  the  St. 
Louis  area  is  attaining  the  standard  and 
that  certain  requirements  are  suspended 
and  do  not  apply  because  the  area  is 
being  redesignated.  The  basis  for  this 
determination  and  the  suspension  of 
certain  requirements  for  the  euea  was 
explained  in  detail  in  the  proposal 
found  at  68  FR  4850-4858  and  further 
explained  in  this  response  to  various 
comments  on  the  issue.  The 
determination  is  based  on  monitored 
data,  not  modeling,  for  reasons 
explained  in  this  document.  Nothing  in 
the  Tenth  Circuit  case  prohibits  EPA 
from  simultaneously  suspending  the 
requirements  and  redesignating  an  area, 
which  is  what  this  rulemaking 
accomplishes.  EPA  has  taken  this  dual 
action  in  a  nuimber  of  areas  including 
Louisville  (66  FR  53665),  Cincinnati  (65 
FR  37879),  Grand  Rapids  (61  FR  31831). 
and  Pittsburgh  (66  FR  53094).  Upon 
redesignation  to  attainment,  the 
suspended  nonattainment  area 
requirements  will  no  longer  apply  at  all 
since  the  area  is  no  long  a  designated 
nonattainment  area. 

Comment  12:  EPA  asserts  that  the 
RACM  requirements  of  section  172(c)(1) 
tieed  not  be  adopted  because  the  area 
has  attained  the  NAAQS,  thus,  these 
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measiires  would  not  accelerate 
attainment.  This  is  confoundingly 
circular  reasoning  which  erases  the 
"fully  approved"  requirements  of  the 
CAA.  EPA's  assertion  is  not  relevant 
here. 

Response  12:  The  April  16, 1992, 
General  Preamble  {57  FR  13560)  states 
that  EPA  interprets  section  172(c)(1) 
such  that  the  RACM  requirements  are  a 
"component"  of  an  area's  attainment 
demonstration.  Thus,  since  the 
attainment  demonstration  is  not  an 
applicable  requirement,  RACM  is  also 
no  longer  an  applicable  requirement. 
See  response  to  comment  8  for  further 
discussion.  Also,  EPA  has  been 
consistent  in  this  interpretation.  See  the 
final  rulemaking  for  Pittsburgh,  66  FR 
53096  (October  19,  2001)  for  additional 
discussion  of  this  interpretation. 

EPA  believes  that  its  policy  is  not 
"confoundingly  circular  reasoning"  but 
rather  straightforward  reasoning.  It  is 
reasonable  to  conclude  that  states  need 
not  develop  an  attainment 
demonstration  sho\ving  how  they  will 
attain  a  NAAQS  that  they  have  already 
attained.  Similarly,  states  need  not 
adopt  additional  reasonably  available 
control  measures  as  necessary  to 
accelerate  attainment  when  attainment 
has  already  been  achieved. 

As  stated  in  the  response  to  comments 
8  and  9,  SIPs  must  be  "fully  approved" 
as  required  by  section  107(d)(3)(E)(ii), 
only  with  respect  to  the  "applicable" 
requirements  of  section  110  and  part  D, 
as  addressed  in  section  107(d)(3)(E){v). 
If  requirements  are  not  "applicable" 
with  respect  to  those  sections,  they  need 
not  be  fully  approved. 

Comment  13;  The  RACM  and  RACT 
requirements  of  the  CAA  are  not  tied  to 
reasonable  further  progress  but  are 
required  by  the  CAA  to  be  implemented 
as  expeditiously  as  practicable.  This  is 
supported  by  H.R.  Rep.  No.  101-490, 
Part  2, 101st  Cong.,  2d  Sess.  at  p.  223; 
Sierra  Club  v.  EPA.  99  F.3d  1551, 1557 
(10th  Cat.  1996);  Wall  v.  EPA,  265  F.3d 
426,  441  (6th  Cir.  2001);  and,  EPA's 
Seitz  memo,  page  4.  EPA's  contention 
that  any  additional  RACM  and  RACT 
measures  need  not  be  adopted  directly 
repudiates  the  plain  language  of  the 
CAA. 

Response  13:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 


EPA  has  previously  addressed  the 
rationale  for  its  determination  that 
additional  RACM  is  not  required  for  an 
area  attaining  the  standard.  (See,  e.g.; 
section  II  and  response  to  comment  12.) 
The  RFP  requirement  under  section 
172(c)(2)  is  defined  as  progress  that 
must  be  made  toward  attainment. 
Section  182(b)(1)(A)  sets  forth  the 
specific  requirements  for  RFP  for  a 
moderate  nonattainment  area  which 
includes  a  reduction  in  VOC  emissions 
of  at  least  15  percent  ft-om  baseline 
emissions.  As  stated  in  the  January  30, 
2003,  proposed  rule  at  68  FR  4854, 
4855,  EPA  approved  Missouri's  15 
percent  ROP  plan. 

RACM  is  a  general  requirement  of 
section  172(c)(1)  which  calls  for  SIPs  to 
contain  "all  reasonably  available  control 
measures  as  expeditiously  as  practicable 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  and  shall  provide  for 
attainment  of  the  national  primary 
ambient  air  quality  standards."  EPA  has 
consistently  interpreted  this  provision 
to  require  only  implementation  of 
potential  RACM  measures  that  could 
contribute  to  reasonable  progress  or 
attainment.  (See  General  Preamble  57 
FR  13498,  April  16,  1992.)  Thus,  where 
an  area  has  already  met  all  applicable 
requirements  for  progress  and  has 
attained  the  relevant  standard,  no 
additional  RACM  measures  are 
required. 

Section  182(b)(2)  specifies  the  SIP 
requirements  for  RACT  in  moderate 
nonattainment  areas.  These 
requirements  include  implementation  of 
RACT  at  each  soiut:e  of  VOCs  covered 
by  Control  Technology  Guidelines 
(CTGs)  and  all  other  major  soiut:es  of 
VOCs.  EPA  has  never  indicated  that  the 
area  could  avoid  implementing  VOC 
RACT  requirements  because  the  area 
has  attained  the  standard. 

As  stated  in  the  January  30,  2003, 
proposed  rule  at  68  FR  4855,  Missoiu-i 
has  adopted  and  implemented  all 
required  VOC  RACT  rules.  In  addition, 
section  182(f)  establishes  NOx  RACT 
requirements  for  major  stationary 
sources.  EPA  approved  Missoiui's  NOx 
RACT  rule  into  the  SIP  on  May  18,  2000 
(65  FR  31482). 

The  commenter  states  that  H.R.  Rep. 
No.  101-490,  Part  2,  101st  Cong.,  2d 
Sess.  at  p.  223  does  not  tie  RACM  and 
RACT  measures  to  RFP.  This  document 
is  a  recitation  of  the  statute,  but  does  not 
address  tying  RACM  and  RACT  to  RFP. 

With  respect  to  the  commenter's 
contention  that  EPA's  position  regarding 
additional  RACM  and  RACT  measures 
was  rejected  in  the  Tenth  Circuit  Sierra 


Club  case  and  in  Wqll,  the  commenter 
is  incorrect.  The  Wall  case  involved 
VOC  RACT,  which  is  not  an  issue  here, 
because,  as  discussed  previously,  and  in 
response  to  comment  14  below, 
Missouri  has  adopted  all  applicable 
VOC  RACT  measures.  Missouri  has  also 
adopted  NOx  RACT  measiu-es.  The 
Tenth  Circuit  Sierra  Club  case  upheld 
EPA's  determination  that  RACT  was  not 
tied  to  reasonable  further  progress,  and 
that  case  did  not  address  EPA's 
interpretation  of  RACM  at  all.  The 
commenter's  Seventh  Circuit  brief, 
which  it  relies  on  to  support  its  position 
that  RACM  requirements  must  be  met 
for  an  area  to  be  redesignated,  argued 
that  EPA's  interpretation  of  the  RACM 
requirement  (that  section  172(c)(1) 
requires  only  implementation  of  all 
RACM  which  would  expedite 
attainment)  is  an  improper  reading  of 
the  CAA.  That  issue  was  not  addressed 
or  decided  by  the  Seventh  Circuit. 
However,  the  issue  of  EPA's 
interpretation  of  the  RACM  requirement 
was  raised  and  upheld  in  the  5th  Circuit 
(Sierra  Club  v.  EPA,  314  F.3d  735,  743- 
745  {5th  Cir.  2002))  and  the  District  of 
Columbia  Circuit  (Sierra  Club  v.  EPA, 
294  F.3d  155, 162-163  (D.C.  Cir.  2002)). 
Both  circuits  found  that  EPA's 
interpretation  that  the  statute  only 
required  implementation  of  RACM 
measures  that  would  advance 
attainment  was  reasonable. 

Comment  14:  The  rulemaking  should 
identify  each  VOC  RACT  rule 
implemented  by  the  states  and  identify 
whether  the  states  have  met  the  VOC 
RACT  requirements. 

Response  14:  This  comment  refers  to 
both  the  Missoiu-i  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St 
Louis  area. 

The  January  30,  2003,  proposed  nde 
states  at  68  FR  4855  that  both  states 
have  adopted  and  implemented  all 
rpquired  VOC  RACT  rules.  In  addition, 
the  proposed  rule  provided  the 
following  web  sites  which  contain  the 
content  of  these  rules,  and  references  to 
EPA's  rulemakings  approving  these 
rules.  The  Web  site  for  Missouri  is: 
h  tip  .11  www.  epa.gov/region07/programs/ 
artd/air/rules/missouri/chap5.htm. 

The  VOC  RACT  rules  listed  on  this 
Web  site  and  EPA's  rulemakings 
approving  these  rules  include  the 
following: 
10  GSR  10-5.070  Open  Burning 

Restrictions.  37  FR  10842  (5/31/72) 
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10  CSR  10-5.220  Control  of  Petroleum 
Liquid  Storage,  Loading  and  Transfer, 
37  FR  10842  (5/31/72) 
10  CSR  10-5.295  Control  of  Emissions 
From  Aerospace  Manufacturing  and 
Rework  Facilities,  65  FR  31489  (5/18/ 
2000) 
10  CSR  10-5.300  Control  of  Emissions 
from  Solvent  Metal  Cleaning,  45  FR 
24140  (4/9/80)  and  45  FR  56806  (7/ 
11/80)  (correction) 
10  CSR  10-5.310  Liquefied  Cutback 
Asphalt  Paving  Restricted,  45  FR 
24140  (4/9/80)  and  45  FR  46806  (7/ 
11/80)  (correction) 
10  CSR  10-5.320  Control  of  Emissions 
from  Perchloroethylene  Dry  Cleaning 
Installations,  46  FR  20172  (4/3/81) 
10  CSR  10-5.330  Control  of  Emissions 
from  Industrial  Surface  Coating 
Operations,  45  FR  24140  (4/9/80)  and 
45  FR  46806  (7/11/80)  (correction) 
10  CSR  10-5.340  Control  of  Emissions 
from  Rotogravure  and  Flexographic 
Printing  Facilities,  46  FR  20172  (4/3/ 
81) 
10  CSR  10-5.350  Control  of  Emissions 
from  Manufacture  of  Synthesized 
Pharmaceutical  Products,  46  FR 
20172  (4/3/81) 
10  CSR  10-5.360  Control  of  Emissions 
from  Polyethylene  Bag  Sealing 
Operations,  49  FR  40164  (10/15/84) 
10  CSR  10-5.370  Control  of  Emissions 
from  the  Application  of  Deadeners 
and  Adhesives,  55  FR  7712  (3/5/90) 
10  CSR  10-5.390  Control  of  Emissions 
from  Manufacture  of  Paints, 
Varnishes,  Lacquers,  Enamels  and 
Other  Allied  Surface  Coating 
Products,  50  FR  14925  (4/16/85) 
10  CSR  10-5.410  Control  of  Emissions 
from  the  Manufactiue  of  Polystyrene 
Resin,  55  FR  7712  (3/5/90) 
10  CSR  10-5.420  Control  of  Equipment 
Lieaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing 
Plants,  53  FR  12417  (4/14/88) 
10  CSR  10-5.440  Control  of  Emissions 
from  Bakery  Ovens.  65  FR  8060  (2/17/ 
2000) 
10  CSR  10-5.442  Control  of  Emissions 
From  Offset  Lithographic  Printing 
Operations,  65  FR  8060  (2/17/00) 
10  CSR  10-5.450  Control  of  VOC 
Emissions  from  Traffic  Coatings,  65 
FR  8060  (2/17/00) 
10  CSR  10-5.451  Control  of  Emissions 
from  Aliuninum  Foil  Rolling,  65  FR 
8060(2/17/00) 
10  CSR  10-5.455  Control  of  Emissions 
from  Solvent  Cleanup  Operations,  65 
FR  8060  (2/17/00) 
10  CSR  10-5.490  Municipal  SoHd  Waste 

Landfills,  63  FR  20320  (4/24/98) 
10  CSR  10-5.500  Control  of  Emissions 
From  Volatile  Organic  Liquid  Storage, 
65  FR  31489  (5/18/00) 
10  CSR  10-5.520  Control  of  Volatile 
Organic  Compoimd  Emissions  From 


Existing  Major  Sources,  65  FR  31489 
(5/18/2000) 
10  CSR  10-5.530  Control  of  Volatile 
Organic  Compoimd  Emissions  From 
Wood  Furniture  Manufacturing 
Operations,  65  FR  31489  (5/18/00) 
10  CSR  10-5.540  Control  of  Emissions 
From  Batch  Process  Operations,  65  FR 
31489  (5/18/00) 
10  CSR  10-5.550  Control  of  Volatile 
Organic  Compound  Emissions  From 
Reactor  Processes  and  Distillations 
Operations  Processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry,  65  FR  31489  (5/18/00) 
The  rationale  for  approval  of  each  of 
these  ndes  is  described  in  the  respective 
Federal  Register  dociunent  approving 
each  rule.  As  stated  previously,  in  the 
response  to  comment  5,  this 
redesignation  rulemaking  does  not 
reopen  rulemakings  regarding  prior  SIP 
approvals. 

Comment  15:  Missouri  has  not 
adopted  all  appropriate  NOx  and  NOx 
RACT  rules.  Thus,  the  SIP  is  not 
approvable. 

Response  15:  Missouri  has  adopted 
and  EPA  has  approved  into  Missouri's 
SIP  a  NOx  RACT  rule  meeting  the 
requirements  of  section  182(f).  The 
Missouri  NOx  RACT  rule  can  be  found 
at  10  CSR  10-5.510.  See  comment  13  for 
further  discussion  on  Missouri's  NOx 
RACT  rule.  As  described  in  response  to 
previous  comments,  pursuant  to  the 
Calcagni  Memo  page  3,  and  upheld  in 
the  Wall  case  cited  previously,  an  EPA 
action  on  a  redesignation  request  does 
not  mean  that  earlier  issues  with  regard 
to  the  SDP  will  be  reopened.  See  also, 
Southwestern  Pennsylvania  Growth 
Alliance  v.  Bmwner,  144  F.3d  984  (6th 
Cir.  1998).  Thus,  EPA  is  not  reopening 
Missoiui's  NOx  RACT  nde  as  part  of 
this  redesi^ation. 

Missoun  has  adopted  and  EPA  has 
approved  into  the  SIP  a  state-wide  NOx 
rule  (10  CSR  10-6.350  Emissions 
Limitations  and  Emissions  Trading  of 
Oxides  of  Nitrogen,  65  FR  82285  (12/28/ 
00)). 

As  stated  in  comment  10  above,  EPA 
believes  that  submissions  imder  the 
NOx  SIP  call  are  not  applicable 
requirements  for  purposes  of  evaluating 
Missouri's  redesignation  request. 

EPA  has  determined  that  Missouri  has 
adopted  all  applicable  NOx  and  NOx 
RACT  rules. 

Comment  16:  The  Missouri  I/M  rule 
being  approved  in  a  separate  rulemaking 
does  not  meet  the  requirements  for  an 
I/M  program.  EPA  needs  to  explain  how 
it  can  approve  an  I/M  rule  since  it  does 
not  meet  the  I/M  requirements  for  a 
serious  area. 

flesponse  16;  EPA  is  responding  to 
comments  regarding  Missouri's  I/M 


program  in  a  separate  rulemaking 
pubUshed  in  today's  Federal  Register. 
EPA's  response  to  conunents  included 
in  that  rulemaking  are  incorporated 
here. 

The  Federal  rule  at  40  CFR  51.372(c) 
states  that  "Any  nonattainment  area  that 
EPA  determines  would  otherwise 
qualify  for  redesignation  from 
nonattainment  to  attainment  shall 
receive  fuU  approval  of  a  SIP  submittal 
under  Sections  182(a)(2)(B)  or  182(b)(4) 
if  the  submittal  contains  the  following 
elements:  (1)  Legal  authority  to 
implement  a  basic  l/M  program  (or 
enhanced  if  the  State  chooses  to  opt  up) 
as  required  by  this  subpart.  The 
legislative  authority  for  an  I/M  program 
shall  allow  the  adoption  of 
implementing  regulations  without 
requiring  further  legislation.  (2)  A 
request  to  place  the  l/M  plan  (if  no  I/M 
program  is  currently  in  place  or  if  an  1/ 
M  program  has  been  terminated)  or  the 
I/M  upgrade  (if  the  existing  I/M  program 
is  to  continue  without  being  upgraded) 
into  the  contingency  measures  pofKon 
of  the  maintenance  plan  upon 
redesignation.  (3)  A  contingency 
measiu*  consisting  of  a  commitment  by 
the  Governor  or  the  Governor's  designee 
to  adopt  or  consider  adopting 
regulations  to  implement  the  required  1/ 
M  program  to  correct  a  violation  of  the 
ozone  or  CO  standard  or  other  air 
quality  problem,  in  accordance  with  the 
provisions  of  the  maintenance  plan.  (4) 
A  contingency  commitment  that 
includes  an  enforceable  schedide  for 
adoption  and  implementation  of  the  1/ 
M  program,  and  appropriate  milestones. 
The  schedide  shall  include  the  date  for 
submission  of  a  SIP  meeting  all  of  the 
requirements  of  this  subpart.  Schedule 
milestones  shall  be  listed  in  months 
from  the  date  EPA  notifies  the  State  that 
it  is  in  violation  of  the  ozone  or  CO 
standard  or  any  earlier  date  spiecified  in 
the  State  plan.  Urdess  the  State,  in 
accordance  with  the  provisions  of  the 
maintenance  plan,  chooses  not  to 
implement  I/M,  it  must  submit  a  SIP 
revision  containing  an  I/M  program  no 
more  than  18  months  after  notification 
by  EPA." 

Regarding  item  (1)  above,  as  indicated 
in  the  response  to  comment  35, 
Missouri  has  the  authority  to  implement 
an  I/M  program.  Regarding  item  (2) 
above,  the  maintenance  plan  contains 
"High  Enhanced  I/M"  as  a  contingency 
measure.  The  plan  was  accompanied  by 
a  request  from  an  authorized  Missouri 
official  for  EPA  to  approve  the 
maintenance  plan.  Regarding  item  (3) 
above,  section  7.1  of  the  maintenance 
plan  contains  a  commitment  to  adopt  or 
consider  adopting  the  I/M  program 
listed  as  a  contingency  measure. 
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Regarding  item  (4)  above,  the  SIP 
contains  an  enforceable  schedule  for 
adoption  and  implementation  of  the  1/ 
M  program.  Section  7.1  of  the 
maintenance  plan  sets  for  a  schedule 
with  milestones  for  promulgation  and 
implementation  of  a  program  meeting 
the  requirements. 

This  meets  the  condition  imposed  by 
the  Federal  rule  at  40  CFR  51.372(c). 
Thus,  EPA  is  approving  the  I/M  program 
in  a  separate  rulemaking.  This  satisfies 
the  basic  I/M  requirements  for  moderate 
ozone  areas.  Since  EPA  is  taking  final 
action  to  approve  the  redesignation  of 
the  St.  Louis  area  prior  to  the  date  that 
the  serious  area  requirement  for 
enhanced  I/M  would  be  due,  EPA  can 
approve  the  I/M  program  as  meeting  the 
moderate  rather  than  the  serious  area  1/ 
M  requirement,  as  fully  explained  in 
this  final  rule  and  in  the  separate  I/M 
approval  action  taken  elsewhere  in 
today's  Federal  Register. 

D.  Comments  Related  to  Criterion  3:  The 
Impr^ement  in  Air  Quality  Must  Be 
Due  to  Permanent  and  Enforceable 
Reductions  in  Emissions 

Comment  1 7:  The  area  cannot  meet 
this  requirement  since  there  is  not  an 
approved  SIP  meeting  the  "serious"  area 
requirements,  and  there  is  no  appUcable 
implementation  plan. 

Response  1 7:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missoiui  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  conunent  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

As  described  in  the  response  to 
comments  for  Criterion  2  above,  the 
SIPs  meet  the  applicable  CAA 
reqxiirements.  The  applicable  SIP 
requirements  are  described  in  the 
January  30,  2003,  proposed  rulemaking 
(68  FR  4850-4856).  EPA's  approval  of 
previous  SIP  submittals,  this  rulemaking 
and  today's  rulemaking  approving 
Missouri's  I/M  rule  render  Missouri's 
SIP  "fully  approved"  for  all  applicable 
SIP  requirements.  As  stated  in  response 
to  comments  relating  to  Criterion  2, 
above,  since  the  serious  area 
requirements  are  not  yet  due,  the  SIP  is 
not  deficient  because  the  serious  area 
requirements  have  not  been  included. 

m  any  event,  this  criterion  is  not 
•  dependent  on  which  requirements  ara^ 
applicable  or  have  been  approved  or 
implemented.  The  requirement  is  that 
air  quality  improvements  be  attributable 
to  permanent  and  enforceable 
reductions  in  emissions  which  is  a 


separate  inquiry  bom  the  question  of 
the  requirements  applicable  to  the  area. 
Missoiui's  submission  contains  a 
detailed  analysis  of  the  air  quality 
improvements  in  St.  Louis  and  their 
relation  to  the  permanent  and 
enforceable  control  measures  which  are 
in  place  in  the  area.  [See  response  to 
conmient  19  for  further  discussion.) 
These  measures  are  listed  in  the 
proposal  at  68  FR  4856-4858.  These 
measures  are  all  part  of  the  applicable 
Sff.  Thus,  the  commenter  is  incorrect  in 
its  assertion  that  there  is  no  applicable 
SIP. 

Comment  18:  It  is  impossible  to 
demonstrate  that  monitored 
concentrations  on  the  2002  Labor  Day 
weekend  resulted  from  permanent  and 
enforceable  reductions.  The  reductions 
were  due  to  voliuitary  curtailment  of 
operations  by  large  industrial 
operations. 

Response  18:  The  monitoring  data  for 
the  St.  Louis  nonattainment  area 
demonstrate  that  the  estimated  number 
of  exceedances  per  year  averaged  over 
three  years  is  1.0  or  less  at  all 
monitoring  sites  in  the  area.  EPA 
believes  that  any  voluntary  measures 
taken  by  industry  and  others  over  a  two- 
or  three-day  period  in  this  three-year 
time  period  does  not  render  the  air 
quality  monitoring  data 
imrepresentative  of  the  air  quality.  As 
explained  in  more  detail  in  response  to 
conunent  19  below,  ozone  levels 
monitored  during  2000-2002  are  due  to 
permanent  and  enforceable  measxu^s 
which  are  in  place  (e.g.,  I/M  programs, 
RACT  on  vex:  and  NOx  stationary 
sources). 

In  the  event  that  some  soinces  did 
voluntarily  reduce  emissions  over  this 
two-  or  three-day  period,  EPA  has  no 
basis  to  conclude  that  these  voluntary 
reductions  had  an  effect  on  the 
monitored  air  quality.  As  the 
commenter  points  out,  ozone  formation 
occurs  through  "complex  chemistry  and 
meteorology."  Voluntary  reductions 
over  a  short  time  period  may  or  may  not 
have  had  an  impact  on  the  monitored 
air  quality.  (We  note  that  "voluntary" 
reductions  are  always  a  factor,  since 
total  emissions  at  a  given  point  in  time 
depend,  for  example,  on  how  many 
people  decide  to  drive  on  a  given  day 
or  weekend.)  However,  the  state's 
demonstration  that  air  quality 
improvements  are  due  to  permanent  and 
enforceable  emission  reductions  is 
based  on  its  analysis  of  emission 
reductions  over  a  ten-year  period  [see 
response  to  comment  19),  consistent 
with  the  CAA  requirements  and  EPA 
policy  including  the  Calcagni  memo  at 
page  4.  Also,  see  the  response  to 
comment  2  above  for  further  discussion 


on  this  issue.  Note  that  in  general,  EPA 
encourages  volimtary  reductions  to 
reduce  emissions.  EPA  supports 
programs  such  as  the  Air  Quality  Index 
which  encoiuages  people  to  volimtarily 
reduce  ozone  forming  activities  such  as 
filling  gas  tanks,  painting,  mowing,  etc. 
at  times  when  ozone  formation  is 
expected  to  be  high.  Although  these 
measures  are  not  enforceable  nor 
measurable,  they  are  encouraged. 

Comment  19:  EPA  cannot 
demonstrate  that  permanent  and 
enforceable  reductions  are  responsible 
for  any  alleged  improvement  of  air 
quality.  The  only  way  to  demonstrate 
this  point  is  through  photochemical  grid 
modeling.  No  such  modeling  has  been 
presented.  Without  modeling,  EPA's 
claim  is  pure  speculation.  Emission 
reductions  attributable  to  the  emission 
controls  "could  just  as  easily  lead  to 
increases  in  ozone  concentrations."  The 
attaiimient  demonstration  modeling 
shows  that  attaiiunent  was  "impossible" 
in  2003. 

Response  19:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missoiui  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA's  response  to  this  and  other 
comments  on  the  attainment 
demonstration  modeling  is  included  in 
the  response  to  comments  21  and  24.  In 
addition,  see  the  response  to  comment 
23  for  further  discussion  regarding  the 
use  of  modeling  in  demonstrating 
maintenance  of  the  NAAQS. 

Neither  Section  107(d)(3)(E)(iii)  nor 
the  Calcagni  memo  referenced  by  the 
commenter  require  modeling  as  a 
prerequisite  to  redesignation  of  an 
ozone  nonattainment  area.  Thus, 
modeling  is  not  required  to  demonstrate 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions.  See  General  Preamble  for 
the  Interpretation  of  Title  I  of  the  CAA 
Amendments  of  1990  at  57  FR  13496 
(April  16,  1992),  supplemented  at  57  FR 
18070  (April  28,  1992);  "Procedmes  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  September  4, 1992;  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Aii 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
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Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993;  and  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  CO  Nonattaiiunent  Areas,"  D.  Kent 
Berry,  Acting  Director,  Air  Quality 
Management  Division,  November  30, 
1993.  Our  guidance  provides  that  an 
area  may  meet  this  requirement  by 
showing  how  its  ozone  precursor 
emissions  changed  due  to  permanent 
and  enforceable  emissions  reductions 
from  when  the  area  was  not  monitoring 
attainment  of  the  1-hour  ozone  NAAQS 
to  when  it  reached  attainment.  See  the 
rationale  set  forth  in  the  Cincinnati 
redesignation  (65  FR  37879,  37886- 
37889,  June  19,  2000)  and  the  Pittsburgh 
redesignation  (66  FR  53094,  October  19, 
2001).  The  Sixth  Circuit  has  recently 
upheld  EPA's  interpretation  in  Wall  v. 
EPA  (265  F.3d  426,  435). 

In  the  January  30,  2003,  proposed  rule 
at  68  FR  4856-4858,  EPA  explained  the 
basis  for  concluding  that  the  observed 
air  quality  improvements  are  due  to  the 
implementation  of  permanent  and 
enforceable  emission  reductions.  The 
reasons  include,  analysis  of  the 
emission  controls  which  have  resiUted 
in  emission  reductions,  an  analysis  of 
meteorological  conditions  showing  a 
trend  toward  the  reduction  of  ozone 
concentrations  while  the  number  of 
days  conducive  to  forming  ozone 
showed  no  significant  trend,  and  an 
assessment  of  emissions  in  1990  and 
2000  which  have  shown  a  substantial 
decrease  in  emissions  of  VOCs  and 
NOx. 

Annual  days  conducive  to  ozone 
formation  (those  days  with  relatively 
clear  skies,  low  wrind  speeds  and 
southerly  wind  directions,  high  peak 
temperatures  exceeding  85  degrees 
Fahrenheit,  and  little  or  no 
precipitation)  have  shown  no  noticeable 
trend  up  or  down,  only  yearly 
variations.  The  number  of  conducive 
days  have  stayed  between 
approximately  20  and  50  days  per  year 
with  no  increasing  or  decreasing  trend. 
Meanwhile,  exceedances  have 
decreased  fit>m  over  120  in  1978,  over 
100  in  1983,  over  60  in  1988,  to  a  total 
of  1 1  in  the  three-year  period  of  2000  to 
2002.  In  addition,  year-to-year 
fluctuation  of  conducive  days  cannot  be 
correlated  with  higher  or  lower 
exceedance  levels  over  the  last  few 
years.  Since  1989,  as  thenumber  of 
conducive  days  fluctuated  from  year  to 
year,  the  niunber  of  exceedances 
demonstrated  no  similar  trend.  This 
indicates  a  disassociation  between 
monitored  exceedances  and 
meteorological  effects. 

During  Uie  1990-2000  period,  as  the 
area-wide  ozone  design  values  in  the  St. 


Louis  area  were  decreasing,  the  VOC 
and  NOx  emissions  in  the  St.  Louis  area 
were  also  significantly  decreasing  (siee 
response  to  comment  20  for  further 
discussion  on  the  area's  design  values). 
The  following  tables  list  VOC  and  NOx 
emissions  in  1990  and  2000  for  the 
Missouri  and  Illinois  portions  of  the  St. 
Louis  ozone  nonattainment  area.  These 
tables  show  that  the  entire 
nonattainment  area  experienced  a 
downward  trend  in  VOC  and  NOx 
emissions.  This  downward  trend  in 
emissions  and  ozone  design  values, 
along  with  no  significant  trend  in  the 
number  of  days  conducive  to  ozone 
formation  shows  that  the  observed 
improvements  in  air  quality  are  due  to 
the  implementation  of  permanent  and 
enforceable  emission  control  measures. 

1990  AND  2000  Missouri  Portion 
OF  THE  St.  Louis  Nonattainment 
Area  VCX;  and  NOx  Emissions 


[Emissions  In  tons  per  ozone  season 
weekday) 

Source  category 

VOC 

NOx 

1990 

Point  Sources 
Area  Sources 
On-Road  MotJtIe  Sources 
Off-Road  Mobile  Sources 

81.97 

87.74 

135.42 

64.30 

347.61 

29.47 

135.00 

114.32 

1990  Totals 

369.43 

626.40 

2000 

Point  Sources 
Area  Sources 
On-Road  Mot)ile  Sources 
Off-Road  MotMie  Sources 

46.59 

57.38 

103.79 

40.59 

165.96 
32.27 

181.75 
73.16 

2000  Totals 

248.35 

453.14 

1990  AND  2000  Metro-East  Area 
VOC  AND  NOx  Emissions 

[Emissions  in  tons  per  ozone  season 
weekday] 


Source  category 


VOC        NOx 


1990 


Point  Sources 
Area  Sources 
On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 

74.05 
33.84 
43.27 
23.49 

95.85 

1.66 

45.13 

23.99 

1990  Totals 

174.65 

166.63 

2000 


Point  Sources 
Area  Sources 
On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 

2000  Totals 


61.91 

1.18 

54.71 

23.85 


141.64 


Reductions  in  ozone  precursor  (VOC 
and  NOx)  emissions  have  brought  many 
areas  across  the  country  into  attaimnent. 
EPA  has  approved  many  ozone 
redesignations  showing  decreases  in 
ozone  precursor  emissions  resulting  in 
attainment  of  the  ozone  standard.  See 
redesignations  for  Pittsbiugh  (66  FR 
53094,  October  19,  2001),  Cincinnati  (65 
FR  37879.  June  19,  2000),  Charleston  (59 
FR  30326,  June  13,  1994;  59  FR  45985, 
September  6, 1994),  Greenbrier  Coimty 
(60  FR  39857,  August  4, 1995). 
Parkersburg  (59  FR  29977,  June  10, 
1994);  (59  FR  45978,  September  6, 
1994),  Jacksonville/Duval  Coxmty  (60  FR 
41,  January  3,  1995),  Miami/Southeast 
Florida  (60  FR  10325.  February  24, 
1995).  Tampa  (60  FR  62748.  December 
7,  1995),  Lexington  (60  FR  47089. 
September  11,  1995),  Owensboro  (58  FR 
47391,  September  9,  1993),  Indianapolis 
(59  FR  35044,  July  8, 1994;  59  FR  54391, 
October  31, 1994).  South  Bend-Elkhart 
(59  FR  35044,  Jidy  8,  1994;  59  FR  54391, 
October  31,  1994),  Evansville  (62  FR 
12137.  March  14,  1997;  62  FR  64725, 
December  9,  1997),  Canton  (61  FR  3319. 
January  31, 1996),  Youngstown-Warren 
(61  FR  3319,  January  31.  1996), 
Cleveland-Akron-Lorain  (60  FR  31433, 
June  15, 1995;  61  FR  20458,  May  7. 
1996),  Clinton  County  (60  FR  22337, 
May  5, 1995;  61  FR  11560,  March  21, 
1996),  Columbus  (61  FR  3591,  February 
1,  1996),  Kewaunee  County  (61  FR 
29508,  June  11,  1996;  61  FR  43668. 
August  26. 1996),  Walworth  County  (61 
FR  28541,  June  5,  1996;  61  FR  43668, 
August  26,  1996),  Point  Coupee  Parish 
(61  FR  37833,  July  22, 1996;  62  FR  648, 
January  6, 1997),  and  Monterey  Bay  (62 
FR  2597,  January  7,  1997).  Most  of  the 
areas  that  have  been  redesignated  to 
attainment  for  the  1-hour  ozone 
standard  have  continued  to  attain  it. 
Areas  that  are  not  maintaining  the  1- 
hoiu  ozone  standard  have  a 
maintenance  plan  to  bring  them  back 
into  attainment. 

Between  1990  and  2000,  area-vkide 
VOC  and  NOx  emissions  in  the  St.  Louis 
area  decreased  by  37  percent  and  25 
percent,  respectively.  In  Missomi.  the 
VOC  and  NOx  emissions  during  this 
time  period  decreased  by  33  percent  and 
28  percent,  respectively.  (See  the 
rulemaking  redesignating  the  Illinois 
portion  of  the  St.  Louis  area  published 
in  today's  Federal  Register  for  NOx  and 
VOC  reductions  for  the  Metro-East  area.) 
These  emissions  reductions  were  due  to 
the  implementation  of  Missoiui's  15 
percent  rate-of-progress  plan,  including 
its  implementation  of  a  centralized 
motor  vehicle  inspection  and 
maintenance  program  and  stationary 
source  controls.  Additional  reductions 
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were  due  to  tighter  Federal  standards  for 
new  vehicles,  and  some  were  due  to 
requirements  for  reformulated  and  low 
Reid  Vapor  Pressure  (RVP)  gasoline  for 
motor  vehicles.  In  addition,  Title  FV  of 
the  CAA  resulted  in  reduced  NOx 
emissions  from  utility  sources. 

The  commenter  claims  that  the 
combination  of  NOx  and  VOC  emissions 
reductions  could  just  as  easily  have  led 
to  increases  in  ozone.  However,  the 
actual  monitoring  data  collected  in  the 
area  shows  that  ambient  ozone 
concentrations  have  dropped  when  this 
combination  of  ozone  preciu'sor 
reductions  occurred.  In  other 
metropolitan  areas,  other  levels  of  VOC 
and  NOx  reductions  have  also  resulted 
in  attainment.  See  the  areas  listed  above 
in  first  part  of  this  response.  The  St 
Louis  area's  decrease  in  ozone  levels  is 
consistent  with  what  other  areas  have 
experienced.  The  commenter  has  not 
provided  data  showing  that  decreases  in 
ozone  preciu-sor  emissions  have  led  to 
higher  levels  of  ozone. 

EPA's  conclusion  that  improvements 
in  air  quality  are  attributable  to 


permanent  and  enforceable  reductions 
in  precursors  is  not  "speculation"  but  is 
based  on  a  careful  review  of  the  various 
technical  analyses  conducted  by  the 
states  and  described  above.  EPA 
believes  it  is  reasonable  not  to  require 
photochemical  grid  modeling.  Three- 
year  averaging  addresses  variations  in 
meteorological  conditions,  an  analysis 
of  meteorological  conditions  showed  no 
significant  trend  in  the  number  of  days 
conducive  to  ozone  formation,  and  the 
commenter  has  presented  no  evidence 
that  the  three-year  attainment  period 
was  unusually  favorable.  It  is  important 
to  note  that  redesignation  is  not 
intended  as  an  absolute  guarantee  that 
the  area  will  never  monitor  future 
violations.  This  is  what  maintenance 
plan  contingency  measm«s  are  designed 
to  address  and  correct.  See  the 
Cincinnati  redesignation  (65  FR  37879, 
37886-37889,  June  19,  2000)  and  the 
Pittsbmigh  redesignation  (66  FR  53094, 
October  19,  2001)  for  additional 
discussion  of  this  issue. 

Comment  20:  If  improvements  in  St. 
Louis  air  quality  were  due  to  permanent 


and  enforceable  reductions,  the  trend  in 
monitored  concentrations  would  be  to 
go  down.  However,  exceedances  tripled 
from  2p00  to  2001  and  more  than 
doubled  from  2001  to  2002. 

Response  20:  As  stated  in  response  to 
comment  2  above,  a  violation  of  the  1- 
hour  ozone  NAAQS  occius  when  the 
estimated  number  of  exceedances  per 
year  averaged  over  three  years  is  greater 
than  1.0  at  any  monitoring  site  in  the 
area  or  its  downwind  environs,  using 
conventional  rounding  techniques. 
Although  there  was  an  increase  in  the 
number  of  exceedances  between  2000 
and  2001  as  well  as  between  2001  and 
2002,  year-to-year  trends  in  exceedances 
are  not  used  to  determine  attainment, 
but  rather  an  average  over  three  years  is 
used.  For  reasons  stated  previously, 
EPA  has  determined  that  the  St.  Louis 
area  is  in  attainment  with  the  NAAQS. 

As  indicated  in  the  January  30,  2003, 
proposal  at  68  FR  4850,  Table  1 
Sununarizes  the  number  of  expected 
exceedances  at  each  monitor  in  the  area. 


Table  1.— 1-Hour  Ozone  NAAQS  Exceedances  in  the  St.  Louis,  Illinois-Missouri  Area  from  2000  to  2002 


Site  name 


County  or  city  and  state 


Estimated  exceedances 

Average  num- 

ber of  esti- 
mated 

2000 

2001 

2002 

exceedances 
2000-2002 

0.0 

1.0 

1.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

0.3 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

0.0 

0.3 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

1.0 

1.0 

1.0 

0.0 

0.0 

2.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

2.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

n/a 

n/a 

'0.0 

n/a 

0.0 

0.0 

In/a 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

Jerseyville  

Alton 

Maryville 

Edwardsville 

Wood  River 

Houston 

East  St.  Louis  .... 

Amold 

West  Alton  

Orchard  Farm  ... 

Bonne  Terre 

South  Lindbergh 

Queeny  

Hunter  

Flo  Valley  

St.  Ann  (old) 

St.  Ann  (new)  .... 

Broadway 

Clark 

Margaretta '. 


Jersey,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Randolph,  IL  

St.  Clair.  IL  

Jefferson,  MO 

St.  Charles,  MO 

St.  Charles,  MO 

St.  Genevieve,  MO 

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO 

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis  City,  MO  . 
St.  Louis  City,  MO  . 
St.  Louis  City,  MO  . 


'  The  owner  of  the  property  on  which  the  old  St.  Ann  monitor  was  located  terminated  the  lease  agreement  with  the  Missouri  Department  of 
Natural  Resources.  The  new  site  is  0.7  miles  east  of  the  old  site.  In  general,  ambient  monitors  should  remain  at  the  same  location  for  the  dura- 
tion of  the  monitoring  period  required  for  demonstrating  attainment.  However,  when  three  complete,  consecutive  calendar  years  of  data  is  not 
available  for  a  monitoring  site,  adjustments  are  made  consistent  with  EPA  monitoring  criteria,  in  determining  the  average  numt)er  of  estimated 
exceedances  per  year.  The  average  numt)er  of  estimated  exceedances  for  2000-2002  for  the  old  St.  Ann  monitor  is  the  estimated  exceedances 
for  2000,  or  0.0.  In  addition,  where  a  monitor  has  been  in  operation  less  than  three  years,  the  average  estimated  number  of  exceedances  cannot 
be  determined.  Since  the  new  St.  Ann  monitor  has  been  in  operation  less  than  three  years,  the  average  number  of  estimated  exceedances  for 
2000-2002  was  not  determined. 


The  area  has  monitored  attainment  for 
the  three-year  period  fi-om  2000-2002. 
This  demonstrates  that  the  current  level 
of  emissions  is  adequate  to  keep  the  area 
in  attainment  during  weather  conditions 
as  in  past  years  associated  with  higher 


levels  of  ozone.  In  addition,  the  CAA 
does  not  presume  that  the  area  will 
always  be  in  attainment.  The  CAA 
provides  that  if  the  area  were  to  violate 
the  l-hoiu  ozone  standard,  then  the 
contingency  measures  in  the 


maintenance  plan  would  be  triggered. 
This  would  reduce  the  ozone  precursor 
emissions  and  bring  the' area  back  into 
attaiimient. 

One  exceedance  in  the  area  was 
monitored  in  2000,  three  in  2001,  and 
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seven  in  2002.  EPA  notes  that  when 
dealing  with  numbers  as  small  as  one 
exceedance  in  2000,  any  subsequent 
increase  in  the  niunber  of  exceedances 
will  result  in  the  ntunber  of  exceedances 
being  at  least  doubled.  In  other  words, 
when  dealing  with  a  number  as  small  as 
one,  any  increase  will  be  at  least  double 
that  value.  Thus,  citing  a  doubling  or 
tripling  of  exceedances  is  not 
necessarily  an  indicator  of  significant 
changes  in  air  quality. 

The  one-hour  ozone  NAAQS  is  based 
upon  a  three-year  average.  For  a 
Violation,  the  estimated  number  of 
exceedances  per  year  must  exceed  1.0  at 
any  monitoring  site.  Under  this 
standard,  a  monitor  may  record  up  to 
three  exceedances  over  a  three-year 
period  without  causing  a  violation  of 
the  standard.  The  fourth  highest 
monitored  level  at  a  monitor  over  a 
three-year  period  can  be  used  as  an 
indicator  of  potential  violations  of  the 
NAAQS.  (Note  that  since  other  factors, 
such  as  missing  data,  can  affect  the 
calculation  of  the  estimated  niunber  of 
exceedances,  the  fourth  highest 
monitored  value  is  not  solely  used  to 
determine  a  violation.  See  the 
discussion  in  the  January  30,  2003, 

S)roposed  rule  at  68  FR  4849  and  4850 
or  an  example  of  how  the  niunber  of 
estimated  exceedances  is  determined.) 
The  term  "design  value"  is  used  to  refer 
to  the  fourth  highest  monitored  value  in 
a  three-year  period.  For  an  individual 
monitor,  the  design  value  is  the  fourth 
highest  monitored  value  in  a  three-year 
period.  For  an  area  such  as  the  St.  Louis 
area,  the  highest  of  the  individual 
monitor  design  values  over  a  three-year 
period  is  referred  to  as  the  "area's 
design  value."  The  lower  an  area's 
design  value  the  more  likely  the  area 
will  meet  the  standard.  Also,  an  area's 
design  value  which  decreases  over  time 
indicates  that  the  monitored  ozone 
concentrations  are  generally  lowering 
emd  the  air  quality  is  improving. 

The  St.  Louis  area's  design  value 
reduced  as  follows:  0.156  parts  per 
miUion  (ppm)  in  1987-1989  (see  52  FR 
13385-13386  dated  March  18, 1999); 
0.136  ppm  in  1994-1996  (see  53  FR 
15581  dated  March  19,  2001);  0.131 
ppm  in  199&-1998  [see  53  FR  15583 
dated  March  19,  2001);  0.127  ppm  in 
1998-2000  [see  53  FR  15584  dated 
March  19,  2001);  and,  0.123  ppm  in 
2000-2002. 

This  indicates  that  the  monitored  air 
quali^  improved  over  this  time  period. 

In  tne  January  30,  2003,  proposed  rule 
at  68  FR  4856-4858,  and  in  the  response 
to  comment  19,  EPA  explains  the  basis 
for  concluding  that  the  observed  air 
quality  improvements  are  due  to  the 
implementation  of  permanent  and 


enforceable  emission  reductions.  The 
reasons  cited  include  emission  controls 
which  have  resulted  in  emission 
reductions,  an  analysis  of 
meteorological  conditions  which  has 
shown  a  trend  in  the  reduction  of  ozone 
fi'om  1989  to  the  present  while  the 
number  of  days  conducive  to  forming 
ozone  showed  no  significant  trend,  and 
an  assessment  of  emissions  in  1990  and 
2000  which  have  shown  substantial 
decreases  in  emissions  of  VOCs  and 
NOx. 

Finally,  it  is  noted  that  the  conunenter 
errs  in  combining  the  exceedance  data 
from  many  monitors  and  concluding,  on 
the  basis  of  the  exceedance  totals  that  a 
worsening  ozone  trend  has  occurred. 
Referring  to  Table  1  in  the  January  30, 
2003,  proposed  rule  (68  FR  4850) 
(repeated  above),  one  can  see  that  many 
monitors,  including  the  worst-case 
monitor  at  West  Alton,  show  no 
consistent  trend  in  exceedance  numbers 
in  the  2000-2002  period.  The  "sudden" 
increase  in  exceedances  from  zero  to 
two  at  the  Orchard  Farm  and  South 
Lindbergh  monitoring  sites,  although 
implying  a  worsening  ozone  trend, 
simply  point  to  the  instability  of 
considering  year-to-year  changes  within 
a  small  time  period. 

Comment  21 :  The  only  modeling 
which  the  commenter  is  aware  of  was 
reUed  upon  in  the  June  26,  2001, 
rulemaking.  This  modeling  shows  that  it 
is  impossible  to  attain  the  NAAQS  in  St. 
Louis  in  2002.  The  significant  factor  is 
long-range  transport.  This  suggests  that 
variations  in  out-of-state  transport  may 
account  for  the  monitored 
improvements  in  air  quality. 

Response  21 :  Previous  modeling 
referred  to  by  the  commenter  was 
conducted  as  part  of  the  attaiiunent 
demonstration  approved  by  EPA  in  the 
June  26,  2001,  rulemaking  (66  FR 
33995).  (This  approval  was  vacated  by 
the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit,  as  explained 
previously.)  This  modeling 
demonstrated  that  utilizing  planned 
controls  and  measures  the  area  will 
attain  the  standard  by  no  later  than 
November  15,  2004.  EPA  disagrees  with 
the  commenter's  assertion  that  the 
modeling  demonstrated  it  was 
impossible  to  attain  the  standard  in 
2002.  The  purpose  of  the  modeling  was 
to  determine  the  likelihood  of 
attainment.  EPA's  approval  of  the  states' 
attainment  demonsti^tions  did  not  ~ 
include  a  determination  that  attainment 
or  maintenance  of  the  standard  prior  to 
2004  was  impossible. 

The  assumptions  used  in  the 
modeling  for  the  attainment 
demonstration  approved  in  the  June  26, 
2001,  rulemaking  are  described  in  an 


April  3,  2001,  proposal  (66  FR  17649- 
17652).  In  this  discussion,  EPA  noted 
that  the  states  incorporated  corrections 
to  the  1996  base  year  emissions 
inventory,  an  assessment  of  the  model's 
performance  by  applying  statistical 
tests,  and  assumptions  regarding  which 
states  are  affected  by  the  NOx  SIP  call 
including  NOx  limits  on  facilities. 

As  discussed  in  the  April  2001 
document,  the  states  had  taken 
measures  to  revise  the  emissions 
inventory  to  reflect  the  most  current 
data  inputs  available.  In  addition,  an 
evaluation  of  the  model  was  performed 
as  a  measure  of  the  "likelihood"  that  the 
standard  will  be  achieved.  The  June  26, 
2001,  rulemaking  at  66  FR  17652  states: 

The  states  conclude,  and  EPA  concurs,  that 
the  revised  modeling  system  performs  at  an 
acceptable  level  because  it  satisfactorily 
reproduces  peak  ozone  concentrations 
relative  to  the  monitored  peak  ozone 
concentrations.  The  jnodeling  system 
adequately  simulates  the  observed  magnitude 
and  spatial  and  temporal  patterns  of 
monitored  ozone  concentrations. 
Furthermore,  the  modeling  results  accurately 
differentiate  between  days  with  marginal 
ozone  levels  and  days  with  elevated  ozone 
concentrations.  Therefore,  based  on  the 
revised  modeling  and  WOE  results  presented 
by  the  states  which  confirm  the  adequacy  of 
the  adopted  emission  control  strategy,  EPA  is 
approving  the  states'  attaiiiment 
demonstrations. 

The  conclusions  made  regarding  the 
likelihood  of  attainment  based  upon  the 
attainment  demonstration  modeling 
were  the  best  that  could  be  drawn  from 
the  available  information.  And,  it  is 
likely  that  different  conclusions 
regarding  attaiiunent  would  be  drawn  if  . 
the  states  were  required  to  conduct 
modeling  as  part  of  the  maintenance 
demonstration.  For  example,  if  a 
prospective  maintenance  demonstration 
were  performed  with  an  ozone 
photochemical  model  following  EPA 
guidance,  the  modeling  would  be 
allowed  to  use  episode  days  from  the 
2000-2002  period,  not  1991  and  1995  as 
was  used  in  the  attainment 
demonstration  modeling.  In  adAtion, 
the  modeling  would  use  a  more  current 
base-year  inventory  (1999  or  2000) 
rather  than  the  1996  base-year  inventory 
used  in  the  attainment  demonstration 
modeling.  It  is  highly  likely,  if  not 
certain,  that  the  outcome  would  be  a 
conclusion  that  attainment  will  be 
preserved  through  the  required  10-year 
period. 

Ozone  models  are  designed  to 
primarily  predict  the  relative  impacts  of 
emission  changes  on  future  ozone 
levels.  Thus,  it  is  not  uncommon  to 
observe  that  actual  monitored  ozone 
concentrations  are  different  frt)m 
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modeled  values  at  certain  locations.  The 
commenter's  assertion  that  attaining  the 
standard  in  2002  is  impossible  is  not 
supported  by  the  existing  science. 

Tne  commenter  does  not  provide  data 
to  support  its  hypothesis  that  variations 
in  out-of-state  transport  may  account  for 
the  improvement  in  air  quality.  The 
commenter  only  speculates  that  out-of- 
state  transport  may  account  for  the 
improvement  in  air  quality.  As 
described  in  the  response  to  comments 
19  and  20  above,  the  states 
demonstrated  that  improvements  in  air 
quality  are  due  to  permanent  and 
enforceable  emission  controls  which 
have  resulted  in  emission  reductions,  an 
analysis  of  meteorological  conditions 
which  has  shown  no  significant 
decrease  in  the  annual  niunber  of  days 
conducive  to  ozone  formation,  while 
there  has  been  a  significant  reduction  in 
monitored  ozone  concentrations,  and  an 
assessment  of  emissions  in  1990  and 
2000  which  has  shown  decreased 
emissions  of  VOCs  and  NOx.  Thus,  the 
states  have  demonstrated  the 
improvements  in  the  St.  Louis  area  are 
due  to  permanent  enforceable 
reductions  in  the  St.  Louis  area. 

E.  Comments  Related  to  Criterion  4:  The 
Area  Must  Have  a  Fully  Approved 
Maintenance  Plan  Meeting  the 
Requirements  of  Section  175 A 

Comment  22:  Section  1 75A(a)  of  the 
CAA  requires  that  state  maintenance 
plans  must  be  SIP  revisions.  Section 
110(a)(2)(A)  of  the  CAA  requires  a  SIP 
to  contain  enforceable  emission 
limitations.  The  maintenance  plans  for 
each  state  do  not  include  any 
enforceable  emission  limitations.  For 
example,  Missouri  NOx  controls  have 
not  yet  been  promulgated. 

Response  22:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

In  this  rulemaking,  EPA  is  approving 
Missouri's  maintenance  plan  as  a  SIP 
revision. 

The  CAA  requires  the  area  to  have  a 
fully  approved  SIP  and  to  have  met  all 
of  the  applicable  requirements  of  the 
CAA.  The  area's  SIP  satisfies  these 
requirements  as  described  in  this  final 
rule  and  in  EPA's  proposed  rulemaking 
published  on  January  30,  2003  (68  FR 
4847).  The  measures  that  the  states  are 
relying  on  to  maintain  the  1-hour  ozone 
standard  have  been  approved  into  the 


SIPs  and  are  state  and  Federally 
enforceable.  This  includes  Missouri's 
NOx  RACT  rule  found  at  10  CSR  10- 
5.510  and  the  statewide  NOx  rule  found 
at  10  CSR  10-6.350.  (See  response  to 
comment  10  above  regarding  the  NOx 
SIP  Call.)  The  states  must  continue  to 
implement  these  measures  as  provided 
for  in  the  Federally-approved  SIPs. 

The  CAA  does  not  require  a  separate 
level  of  enforcement  for  a  maintenance 
plan  as  a  prerequisite  to  redesignation. 
The  enforcement  program  approved  for 
and  applicable  to  the  SIPs  as  a  whole 
also  applies  to  the  maintenance  plan. 
See  discussion  in  the  Cincinnati 
redesignation  (65  FR  37879,  37881- 
37882),  and  the  Sixth  Circuit  decision  in 
■Wall  V.  EPA,  265  F.  3d  at  438. 
upholding  EPA's  interpretation  of  the 
requirement.  As  explained  below  in  the 
response  to  conunent  26,  Missouri  has 
committed  to  continue  to  implement  the 
measures  included  in  the  approved  SIP 
and  relied  on  for  maintenance  of  the 
standard. 

All  of  the  control  measures  which  the 
states  relied  upon  are  SIP-approved 
measmes.  EPA  caimot  withhold  its 
approval  of  the  maintenance  plan 
submitted  by  the  states  because  of 
concerns  that  the  states  may,  at  some 
futine  time,  either  submit  a  SIP  revision 
to  amend  or  remove  a  program,  or  that 
the  states  may  fail  to  implement  these 
programs  in  the  St.  Louis  area.  The 
Federally-approved  SIP  requirements 
remain  in  place  and  enforceable  until 
such  time  as  EPA  takes  action  to 
approve  SIP  revisions  to  amend  or 
remove  them.  This  can  only  be  done  via 
Federal  rulemaking,  which  includes 
procedmes  for  public  comment  and 
review. 

Comment  23:  Section  182(j),  40  CFR 
51.112(b),  the  Calcagni  memo,  and  the 
General  Preamble  require  the  use  of 
photochemical  modeling  to  demonstrate 
maintenance.  EPA  is  overruling 
Congress,  EPA  regulations  and  common 
sense  by  proposing  to  predict 
maintenance  for  ten  years  without  any 
modeling.  Monitoring  is  more  accurate 
to  show  past  concentrations,  but 
modeling  is  required  to  predict  future 
concentrations.  The  commenter  cites 
Ober\.  U.S.E.P.A.,  84  F.3d  304  (9th  Cir. 
1996)  in  support  of  its  assertion. 

Response  23:  EPA  disagrees  with  the 
commenter's  assertion  that  the  use  of 
photochemical  modeling  to  demonstrate 
maintenance  is  required  by  the  CAA, 
EPA  policy  or  EPA  regulations.  The  EPA 
is  not  overruling  Congress,  or  EPA 
regulations. 

Section  175 A  requires  states  to 
develop  and  submit,  as  a  SIP  revision, 
a  plan  for  maintaining  the  NAAQS  for 
at  least  10  years  after  redesignation.  The 


plan  shall  contain  such  additional 
measures,  if  any,  as  the  Administrator 
deems  necessary  to  ensure  such 
maintenance.  Section  175A  does  not 
require  modeling. 

Section  182(j)  contains  no  reference  to 
maintenance  plans.  Section  182(j)(l) 
requires  that  each  state  in  a  multi-state 
ozone  nonattainment  area  shall  "  *  *  * 
(A)  take  all  reasonable  steps  to 
coordinate,  substantively  and 
procedinally,  the  revisions  and 
implementation  of  State  implementation 
plans  applicable  to  the  nonattainment 
area  concerned;  and  (B)  use 
photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  his  discretion,  to 
be  at  least  as  effective."  The  language  in 
this  section  clearly  refers  to 
"nonattainment"  areas.  Thus,  EPA 
believes  that  Section  182(j)  is  applicable 
to  attainment  demonstrations,  not 
maintenance  plans. 

Even  if  the  commenter  is  correct  in  its 
assertion  that  section  182(j)  applies  to 
maintenance  plans,  this  section  does  not 
necessarily  require  modeling.  EPA  has 
the  discretion  to  use  other  analytical 
methods  determined  to  be  at  least  as 
effective.  In  the  Calcagni  memo  on  page 
9  EPA  stated  "A  State  may  generally 
demonstrate  maintenance  of  the 
NAAQS  by  either  showing  that  future 
emissions  of  a  pollutant  or  its 
preciusors  will  not  exceed  the  level  of 
the  attainment  inventory,  or  by 
modeling  to  show  that  the  futiire  mix  of 
sources  and  emission  rates  will  not 
cause  a  violation  of  the  NAAQS."  By 
this  policy,  EPA  has,  in  effect,  expressed 
how  its  discretion  will  be  utilized 
regarding  the  use  of  emissions  in  lieu  of 
modeling  in  demonstrating 
maintenance.  In  addition,  the  Sixth 
Circuit  in  Wall  v.  EPA  (265  F.3d  426, 
435)  determined  that  "EPA's  actions  are 
completely  consistent  with  its  own 
interpretive  memorandum,  which 
allows  for  NAAQS  maintenance  to  be 
demonstrated  by  showing  that  the  futiue 
emissions  of  a  pollutant's  precursors 
will  not  exceed  the  level  that  allowed 
the  area  to  achieve  attainment  in  the 
first  place."  See  also  EPA's  discussion 
in  its  brief  in  the  Wall  case.  The  Ober 
case  cited  by  the  conunenter  deals  with 
modeling  requirements  for  approval  of  a 
SIP  revision  in  a  nonattaiiunent  area  for 
particulate  matter,  and  has  no  relevance 
to  the  ozone  maintenance  plan  at  issue 
here. 

The  regulation  at  40  CFR  51.112(a) 
requires  the  SIP  to  demonstrate  that  the 
measures,  rules  and  regulations 
contained  in  the  plan  are  adequate  to 
provide  for  the  timely  attainment  and 
maintenance  of  the  NAAQS.  The 
regulation  at  40  CFR  51.112(b)  specify 
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what  the  demonstration  required  in  40 
CFR  51.112(a)  must  include.  The  Sixth 
Circuit  in  Wall  v.  EPA  (265  F.3d  426, 
435)  determined  that  EPA's  position 
that  the  regulation  at  40  CFR  51.112(a) 
applies  only  to  attainment 
demonstrations  and  not  maintenance 
plans  is  "neither  impermissible  nor  in 
conflict  with  ^statutory  mandate  *  *  *. 
Moreover,  EPA's  actions  are  completely 
consistent  with  its  own  interpretive 
memorandum,  which  allows  for 
NAAQS  maintenance  to  be 
demonstrated  by  showing  that  the  futiu« 
emissions  of  a  pollutant's  preciusors 
will  not  exceed  the  level  that  allowed 
the  area  to  achieve  attainment  in  the 
first  place." 

Lastly,  the  proposed  rule  at  68  FR 
4858  states  that  projected  emissions  of 
NOx  in  Illinois  will  be  reduced  from 
141.64  to  96.67  tons  per  ozone  season 
weekday  from  2000  to  2014  and  in 
Missoiui,  they  will  be  reduced  from     "' 
453.14  to  317.58  tons  per  ozone  season 
weekday  bom  2000  to  2014.  Projected 
emissions  of  VOCs  in  Illinois  will  be 
reduced  fi-om  94.11  to  75.98  tons  per 
ozone  season  weekday  from  2000  to 
2014  and  in  Missouri,  they  will  be 
reduced  fi'om  248.35  to  182.57  tons  per 
ozone  season  weekday  from  2000  to 
2014.  A  "common  sense"  conclusion  is 
that  further  emission  reductions  are 
projected  to  occur  through  2014.  Based 
on  past  trends  of  emissions  decreases, 
reduced  peak  ozone  levels  will  continue 
from  2000  to  2014.  Further  modeling 
would  continue  to  demonstrate 
attainment.  The  commenter  has  not 
provided  any  data  to  indicate  that  these 
reductions  in  ozone  precursors  would 
lead  to  modeled  increases  in  ozone 
concentrations. 

Comment  24:  EPA  and  the  states  have 
stated  in  testimony  provided  to  courts 
and  the  public  that  maintenance  of  the 
NAAQS  in  2003  is  not  possible.  EPA 
and  the  states  have  stated  that,  due  to 
upwind  emissions,  attainment  of  the 
NAAQS  cannot  be  achieved  until  2004. 
EPA's  modeling  demonstrates  that  it  is 
not  possible  to  assure  that  the  NAAQS 
would  be  maintained  in  2003. 

Response  24:  The  Commenter  uses  the 
same  arguments  in  this  comment  to 
state  that  the  attainment  of  the  NAAQS 
cannot  be  maintained  as  were  used  in 
comment  21  above  to  claim  that  the  area 
cannot  attain  the  NAAQS.  See  the 
response  to  comment  21  for  further 
discussion. 

EPA  disagrees  with  the  commenter's 
assertion  that  the  modeling 
demonstrated  it  was  impossible  to 
maintain  the  standard  in  2003.  The 
purpose  of  the  modeling  is  to  predict 
the  likelihood  of  attainment.  EPA's 
approval  of  the  states'  attainment 


demonstrations  did  not  include  a 
determination  that  attainment  or 
maintenance  of  the  standard  prior  to 
2004  was  impossible. 

The  commenter  refers  to  dociunents 
submitted  by  EPA  and  the  states,  as  well 
as  to  language  used  in  various 
rulemakings  stating,  in  effect,  that 
reductions  in  upwind  emissions  are 
necessary  for  attainment  of  the  standard 
and  that  the  earliest  attainment  date  is 
projected  to  be  November  15,  2004.  At 
the  time  these  docmnents  were 
developed,  EPA  and  the  states  were 
basing  their  conclusions  on  the 
attainment  demonstration  and  the 
accompanying  modeling.  The 
statements  made  were  the  best 
conclusions  that  could  be  drawn  from 
the  available  information. 

The  conclusion  that  the  maintenance 
plan  will  provide  for  maintenance  of  the 
NAAQS  for  the  next  ten  years  as 
required  by  section  175 A  is  based,  in 
part,  on  more  recent  information  than 
what  was  relied  upon  in  the  attainment 
demonstration  which  included  the 
modeling  referred  to  by  the  commenter. 
The  maintenance  plan  includes  an 
emission  inventory  which  is  more 
recent  than  the  inventory  used  in  the 
attainment  demonstration.  See  the 
response  to  conunent  36  for  further 
discussion. 

EPA  has  no  data  to  support  the 
commenter's  hypothesis  that  variations 
in  out-of-state  transport  may  accoimt  for 
the  improvement  in  air  quality.  The 
commenter  only  speculates  that  out-of- 
state  transport  solely  accoimt  for  the 
improvement  in  air  quality.  EPA 
concludes  that  the  plan  demonstrates 
maintenance  through  2014. 

Comment  25:  The  SIP  must  provide 
assinance  that  the  states  have  adequate 
personnel,  funding  and  authority  to 
carry  out  the  SIP.  The  record  for  this 
action  must  provide  real  evidence  of 
this  assinance. 

Response  25:  This  comment  refers  to 
both  the  Missoiui  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA  disagrees  with  the  commenter 
that  this  action  must  include  in  the 
record  further  evidence  of  resource 
commitments.  The  analysis  has  already 
been  performed  in  prior  rulemakings 
and  need  not  be  reopened  here.  See  the 
redesignation  of  Cincinnati  (65  FR 
37881-37882),  Pittsburgh  (66  FR  53102), 
and  Cleveland  (65  FR  77308,  77315)  for 


additional  examples  in  which  EPA  has 
taken  this  position.  See  also. 
Southwestern  Pennsylvania  Growth 
Alliance  v.  Browner,  144  F.3d  984  (6th 
Cir.  1998). 

In  a  final  rulemaking  action  published 
on  April  9,  1980  (45  FR  24146),  EPA 
approve  Missouri's  SIP  as  meeting  the 
financial  and  manpower  resource 
commitments  of  the  CAA. 

The  Sixth  Circuit  in  Wall  v.  EPA  (265 
F.3d  426,  437)  determined  regarding 
resource  and  authority  commitments  for 
enforcement  that  "there  is  no  language 
in  the  CAA  or  in  the  EPA's  regulations 
that  specifically  requires  that  a  separate 
commitment  be  made  within  the 
maintenance  plans  themselves  *  *  * . 
Morever,  this  decision  is  in  accord  with 
the  interpretation  given  to  the  CAA 
under  the  Calcagni  Memorandum, 
advising  that  'an  EPA  action  on  a 
redesignation  request  does  not  mean 
that  earlier  issues  with  regard  to  the  SIP 
will  be  reopened,'  an  interpretation  that 
has  been  upheld  by  this  court." 

EPA  also  notes  that  more  recent 
resource  commitment  reviews  have 
been  performed.  For  example,  in  the 
February  17,  2000,  proposed  rule  at  65 
FR  8099  EPA  noted  that  in  proposing  to 
approve  Missouri's  I/M  program,  the 
"the  SIP  includes  a  detailed  budget  plan 
that  describes  the  source  of  funds  for 
personnel,  program  administration, 
program  eniForcement,  and  purchase  of 
equipment.  *   *   *  The  SIP  meets  the 
Federal  requirements  for  evidence  of 
adequate  tools  and  resources  under  40 
CFR.51. 372  and  51.354." 

Comment  26:  EPA  policy  states  that  a 
state  may  not  relax  existing  controls 
upon  redesignation.  However,  the  states 
are  moving  LAER,  offsets  and  NOx 
RACT  to  the  contingency  plan  without 
a  modeling  demonstration  showing  that 
these  control  measures  are  not  needed 
for  attainment,  contrary  to  EPA  policy. 

Response  26:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  conunent  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

Missouri  has  a  commitmeHt  on  page 
29  of  the  maintenance  plan  which  states 
"The  department  provides  assurance 
that  all  oFthe  control  measures  adopted 
by  state  rules  and  Usted  in  the  ROP  plan 
or  this  document  will  be  enforced  to 
ensure  maintenance  of  the  one-hour 
ozone  NAAQS." 

The  commenter  refers  to  the  Calcagni 
memo  at  page  10  which  states  that  "the 
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State  will  be  expected  to  maintain  its 
implemented  control  strategy  despite 
redesignation  to  attainment,  unless  such 
measures  are  shown  to  be  unnecessary 
for  maintenance  or  are  replaced  with 
measures  that  achieve  equivalent 
reductions." 

Section  1 75A  requires  that 
maintenance  plans  shall  contain 
contingency  provisions  deemed 
necessary  to  assure  that  the  states  will 
promptly  correct  any  violation  of  the 
standard  which  occxu's  after 
redesignation  of  the  area  as  an 
attaiiunent  area.  These  provisions  shall 
include  a  requirement  that  the  state  will 
implement  "all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
SIP  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  On  page 
6  of  an  October  14,  1994,  memorandum 
entitled,  'Part  D  New  Source  Review 
(part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attaiiunent"  from  Mary  D.  Nichols, 
assistant  Administrator  for  Air  and 
Radiation,  EPA  stated  its  interpretation 
on  the  term  "measiues"  used  in  section 
175 A  does  not  include  part  D  NSR 
permitting  programs.  In  accordance 
with  this  interpretation,  EPA  believes 
that  lowest  achievable  emission  rate 
(LAER)  and  offsets,  which  are 
components  of  Missouri's  part  D  NSR 
permitting  program,  are  not  required  to 
be  retained  following  redesignation  of 
the  St.  Louis  area  as  an  attainment  area. 

LAER  and  offsets  are  specified  in  part 
D  and  subpart  2  of  the  CAA  applicable 
to  nonattainment  areas.  Upon 
redesignation  to  attaiiunent,  these 
requirements  are  no  longer  applicable. 
Removing  the  LAER  and  offsets 
provision  in  the  states'  permitting 
programs  is  not  contrary  to  the  above- 
mentioned  policy.  Upon  redesignation 
to  attainment,  the  LAER  requirements 
included  in  stationary  source  permits 
and  the  offsets  which  were  obtained  by 
stationary  soiuces  at  the  time  when  the 
LAER  and  offset  provisions  were  in 
effect,  will  remain  in  effect  for  those  • 
facilities.  Thus,  the  LAER  and  offset 
measures  which  were  relied  upon  to 
attain  the  NAAQS  will  remain  in  effect 
following  redesignation. 

Following  redesignation,  any  new 
facilities  subject  to  the  state's  permitting 
requirements  will  be  subject,  as  a 
minimum,  to  the  Prevention  of 
Significant  Deterioration  (PSD) 
requirements  of  Part  C  of  Title  1  of  the 
CAA.  (In  Missouri,  the  LAER  and  offset 
requirements  remain  in  effect,  unless 
the  NSR  rules  are  revised  by  the  state 
and  the  revision  is  approved  by  EPA.) 
Under  the  PSD  requirements,  die  states 
must  ensure  that  such  new  facility  v>nll 


not  cause  a  significant  deterioration  of   j 
air  quality  to  the  extent  that  it  causes  or 
contributes  air  pollution  in  excess  of  the 
NAAQS  (Section  165).  As  part  of  the 
PSD  program  sources  are  required  to 
perform  a  source-specific  air  quality 
demonstration  to  show  no  adverse 
impact  on  the  NAAQS.  Thus, 
maintenance  of  the  NAAQS  is  an 
inherent  feature  of  the  PSD  program, 
should  Missouri  choose  not  to  retain  its 
current  program  for  new  source 
permitting  in  the  future. 

As  for  NOx  RACT,  Missoiui  has  an 
approved  NOx  RACT  rule  which  vdll 
remain  in  effect  following  redesignation. 
Thus,  there  will  be  no  relaxation  of  NOx 
RACT  in  Missouri  following 
redesignation. 

Regarding  modeling,  the  Shapiro 
Memo  at  page  6  states  that  "States  may 
be  able  to  move  SIP  measures  to  the 
contingency  plan  upon  redesignation  if 
the  State  can  adequately  demonstrate 
that  such  action  will  not  interfere  with 
maintenance  of  the  standard."  As  stated 
above,  for  Missouri,  all  control  measures 
established  prior  to  redesignation  as  a 
result  of  the  LAER  and  offset 
requirements  are  being  retained 
following  redesignation  and  NOx  RACT 
is  being  retained. 

Comment  27:  The  contingency 
provision  of  the  maintenance  plan  fall 
short  of  those  required.  All  serious  area 
requirements  of  Section  182(c)  of  the 
CAA  must  be  included  in  the 
contingency  plan  and  implemented 
promptly  in  case  of  a  violation. 
Virtually  none  of  these  provisions  are 
included  in  the  contingency  plan  and 
thus  cannot  be  approved. 

Response  27:  EPA  disagrees  with  the 
commenter's  assertion  that  all  the 
serious  area  requirements  of  section 
182(c)  are  required  to  be  included  in  the 
contingency  plan  and  implemented  in 
case  of  a  violation. 

The  requirements  for  maintenance 
plans  and  contingency  measures  are  set 
forth  in  section  175A{d).  Section 
175A(d)  states: 

Each  plan  revision  submitted  under  this 
section  shall  contain  such  contingency 
provisions  as  the  Administrator  EPA  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occurs  after  the  redesignation 
of  the  area  as  an  attainment  area.  Such 
provisions  shall  include  a  requirement  that 
the  State  will  implement  all  measures  with 
respect  to  the  control  of  the  air  poUutant 
concerned  which  were  contained  in  the  State 
implementation  plan  for  the  area  before 
redesignation  of  the  area  as  an  attainment 
area. 

None  of  the  serious  area  requirements 
was  an  applicable  requirement  that  was 
contained  in  the  SIP  prior  to 


redesignation.  The  plan  must  contain 
contingency  measures  that  the 
Administrator  deems  appropriate  to 
assure  that  the  states  "will  promptly 
correct  any  violation  of  the  standard 
which  occurs  after  the  redesignation  of 
the  area  as  an  attainment  area."  As 
described  in  response  to  comment  28 
below,  EPA  believes  that  tliis 
requirement  has  been  met.  The  statute 
does  not  require  that  all  serious  area 
requirements  be  included  in  the 
maintenance  plan  as  contingency 
measures  but  rather  that  all  measures 
included  in  the  SIP  prior  to 
redesignation  be  included  in  the 
maintenance  plan  as  contingency 
measures.  As  explained  previously, 
certain  serious  area  requirements  need 
not  be  met  in  the  case  of  St.  Louis  since 
they  are  not  yet  due.  Since  these 
provisions  are  not  applicable  in  St. 
Louis,  they  do  not  need  to  be  included 
in  the  maintenance  plan  as  contingency 
measures. 

The  commenter's  assertion  that  "there 
is  no  implementation  plan  applicable  to 
this  'serious  area' "  is  addressed  in  other 
responses  in  this  rulemsiking.  See,  e.g., 
response  to  comment  17. 

Comment  28: 42  U.S.C.  7505a{d) 
requires  that  the  states  will  promptly 
correct  any  violation  of  the  standard 
which  occurs  after  redesignation. 
However,  there  is  nothing  in  either 
contingency  plan  which  assures  prompt 
correction  of  future  violations.  The 
plans  contain  no  adopted  measiu^s,  and 
no  schedule  to  adopt  specific  measures. 
The  plans  offer  to  adopt  an  unspecified 
measure  within  eighteen  months  of 
notification  of  a  violation.  This  is  an 
unreasonably  long  period.  The  plans 
should  require  adoption  in  much  less 
than  eighteen  months  and  immediate 
implementation. 

Response  28:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA  disagrees  that  Missouri's 
maintenance  plan  lacks  adequate 
contingency  provisions  should  the  area 
violate  the  standard.  As  stated  in  the 
January  30,  2003,  proposed  nde  at  68  FR 
4859,  the  contingency  plan  portion  of 
the  maintenance  plans  delineated 
Missouri's  planned  actions  in  the  event 
of  future  1-hour  ozone  standard 
violations,  increasing  ozone  levels 
threatening  a  subsequent  violation  of 
the  ozone  standard,  and  unanticipated 
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increases  in  ozone  precursor  emissions 
threatening  a  subsequent  violation  of 
the  ozone  standard.  Missouri  has 
developed  a  contingency  plan  with 
several  levels  of  triggered  actions 
depending  on  whether  the  ozone 
standard  has  actually  been  violated  after 
the  redesignation  of  the  area  to 
attainment  or  whether  a  subsequent 
violation  of  the  ozone  standard  is 
threatened  on  the  basis  of  increased 
ozone  concentrations  approaching  the 
standard  or  unanticipated  significant 
increases  in  ozone  precursor  emissions. 
Missouri  has  also  committed  to 
continue  to  implement  all  control 
measures  included  in  the  SIP  prior  to 
redesignation  consistent  with  section 
175A(d)oftheCAA. 

The  action  trigger  levels  and  planned 
corrective  actions  in  the  contingency 
plan  are  the  following: 

A  Level  I  Trigger  will  be  exceeded  if: 
(1)  The  monitored  ambient  ozone  levels 
exceed  124  parts  per  biUion,  one-hour 
averaged,  more  than  once  per  year  at 
any  monitoring  site  in  the  St.  Louis 
maintenance  area  (the  current  St.  Louis 
ozone  nonattainment  area),  or  more  than 
two  exceedances  in  any  two-  or  three- 
year  period;  or  (2)  the  St.  Louis 
maintenance  area's  VOC  or  NOx 
emissions  for  2005  or  2008  increase 
more  than  5  percent  above  the  2000 
attainment  levels.  In  the  event  one  of 
these  action  trigger  levels  are  exceeded, 
Illinois  and  Missouri  will  work  together 
to  evaluate  the  situation  and  determine 
if  adverse  emissions  trends  are  likely  to 
continue.  If  so,  the  states  will  determine 
what  and  where  emission  controls  may 
be  required  to  avoid  a  violation  of  the 
1-hour  ozone  NAAQS.  A  study  shall  be 
completed  within  nine  months  of  the 
determination  of  the  action  trigger 
exceedance. 

A  Level  II  Trigger  wrill  be  exceeded  if 
a  violation  of  the  1-hour  ozone  NAAQS 
at  any  monitoring  site  in  the  St.  Louis 
ozone  maintenance  area  is  recorded 
after  the  area  is  redesignated  to 
attainment  of  the  standard.  If  this  trigger 
is  exceeded,  Ulinois  and  Missouri  will 
work  together  to  conduct  a  thorough 
analysis  to  determine  appropriate 
measures,  fit)m  those  listed  below,  to 
address  the  cause  of  the  ozone  standard 
violation. 

The  contingency  plan  for  Missouri 
lists  a  number  of  possible  contingency 
measures.  The  plan  calls  for  the 
appropriate  contingency  measures  to  be 
adopted  and  implemented  within  18 
months  of  a  Level  I  or  Level  II  trigger 
being  exceeded.  The  fist  of  possible 
contingency  measures  in  Missouri's 
contingency  plan  include  the  follovtring: 


Point  Source  Measures 

•  NOx  SIP  Call  Phase  U  (non-utility) 

•  Apply  RACT  to  smaller  existing 
sources 

•  Tighten  RACT  for  existing  sources 
covered  by  EPA  Control  Techniques 
Guidelines 

•  Expanded  geographic  coverage  of 
current  point  source  measures 

•  MACT  for  industrial  sources 

•  New  source  offsets  and  Lowest 
Achievable  Emission  Rates 

•  Other  measures  to  be  identified 

Mobile  Source  Measures 

•  Transportation  Control  Measures, 
including,  but  not  limited  to,  area- wide 
rideshare  programs,  telecommuting, 
transit  improvements,  and  traffic  flow 
improvements. 

•  High  Enhanced  I/M  (OBDn) 

•  California  Engine  Standards 

•  Other  measures  to  be  identified 

Area  Source  Measures 

•  California  Architectural/Industrial 
Maintenance  (AIM) 

•  California  Commercial  and 
Consumer  Products 

•  Broader  geographic  applicability  of 
existing  measures 

•  California  Off-road  Engine 
Standards 

•  Other  measures  to  be  identified 
As  stated  in  the  September  4, 1992, 

Calcagni  memo,  page  12,  "For  purposes 
of  section  175A,  a  State  is  not  required 
to  have  fully  adopted  contingency 
measures  that  will  take  effect  without 
further  action  by  the  State  in  order  for 
the  maintenance  plan  to  be  approved. 
However,  the  contingency  plan  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  should  ensure  that  the 
contingency  measures  are  adopted 
expediently  once  they  are  triggered." 
Thus,  EPA  has  long  interpreted  section 
1 75A  not  to  require  that  contingency 
measures  have  already  been  adopted. 

On  July  21, 1983  (48  FR  33265),  EPA 
approved  Missouri  rule  10  CSR  10- 
1.010,  General  Organization  which  set 
forth  the  organization,  powers  and 
duties  of  the  Missouri  Air  Conservation 
Commission.  The  rule  contained  a  new 
section  (3)  which  described  procedures 
to  be  followed  by  the  Air  Pollution 
Control  Program  for  providing  public 
notice  and  public  participation  in  the 
rulemaking  process. 

In  order  to  comply  with  10  CSR  10- 
1.010,  and  the  underljring  statute  by 
which  Missouri  is  authorized  by  the 
legislature  to  adopt  regulations, 
Missouri  requires  time  to  evaluate 
potential  controls  and  provide  public 
notice  and  public  participation  in  the 
rulemaking  process  when  adopting 


contingency  measures.  In  addition, 
selected  controls  would  require  a  period 
of  time  for  sources  to  install  the  controls 
{e.g.,  RACT  on  smaller  sources)  or  for  an 
implementing  agency  to  fund  and 
establish  the  new  program  [e.g., 
transportation  control  measures).  The 
commenter  provided  no  rationale  for  its 
assertion  that  an  outside  date  of  18 
months  for  adoption  of  measures  is 
unreasonable.  The  statute  affords  EPA 
discretion  to  determine  whether  the 
timeframe  for  implementation  of 
contingency  measures  is  reasonable. 
EPA  finds  diat  18  months  as  described 
in  the  maintenance  plan  to  adopt  and 
implement  contingency  measures  is  a 
reasonable  time  period  for  Missouri  to 
meet  its  regulatory  obligations  while 
meeting  the  requirement  under  section 
175 A  to  promptiy  correct  any  violation 
of  the  standard.  In  addition,  this  18- 
month  period  to  adopt  and  implement 
contingency  measiu-es  is  consistent  with 
other  redesignations  such  as  Pittsburgh 
(66  FR  53102)  in  which  a  12-  to  24- 
month  time  period  was  specified  to 
adopt  and  implement  contingency 
measures.  See  also  the  Louisville 
redesignation  (66  FR  53665,  October  23, 
2001)  approving  an  18-month  schedule 
for  implementation  of  contingency 
measures,  and  Northern  Kentucky 
(Cincinnati-Hamihon)  (65  FR  37879, 
June  19,  2000)  and  (67  FR  49600,  July 
31,  2002). 

Comment  29:  Neither  maintenance 
plan  provides  any  procedure  for 
quantifying  the  reductions  needed  to 
correct  violations. 

Response  29:  This  comment  refers  to 
both  the  Missouri  and  Ulinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

As  indicated  in  the  response  to 
comment  28  above,  the  maintenance 
plan  refers  to  a  violation  of  the  NAAQS 
as  a  level  n  trigger.  In  the  event  of  a 
violation,  Illinois  and  Missouri  have 
committed  to  work  together  to  conduct 
a  thorough  analysis  to  determine 
appropriate  measures  to  address  the 
cause  of  the  ozone  standard  violation.  It 
is  impossible  for  a  state  to  determine, 
before  a  violation,  what  reductions  are 
necessary  to  correct  a  violation.  For 
example,  if  Missouri  would  select 
tightening  RACT  for  existing  sources  as 
a  contingency  measure,  the  amount  of 
reductions  by  implementing  this 
measure  is  dependent  upon  the  number 
of  sources  subject  to  RACT  rules  in  the 
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area  at  the  time  of  the  violation.  Since 
the  state  has  no  control  over  when  a 
source  ceases  operating,  it  is  impossible 
to  determine,  at  this  time,  how  many 
soiux:es  will  be  affected  by  a  tightening 
of  RACT  which  may  be  implemented  at 
some  unspecified  time  in  the  futiu-e. 
Thus  it  is  impossible  to  determine 
beforehand  how  much  of  a  reduction 
will  be  achieved  by  implementing  this 
measure.  See  the  discussion  in  the 
Cuyohoga  and  Jefferson  Coimties,  Ohio, 
redesignation  for  particulate  matter  (65 
FR  77308,  December  11,  2000). 

The  approach  taken  in  the 
maintenance  plan  is  to  conduct  a 
thorough  analysis  to  determine  the 
magnitude  of  the  reductions  needed  to 
correct  the  violation,  the  types  of 
sources  from  which  reductions  must  be 
made  [e.g.,  point,  area,  or  mobile 
sources),  and  the  mechanisms  for 
achieving  the  reductions.  The  list  of 
contingency  measures  includes  a 
reasonable  mix  of  measiures  from  which 
to  select  the  measures  most  suited  to 
address  a  future  violation  (a  level  IT 
trigger),  if  one  occurs,  or  to  alleviate  an 
unanticipated  decline  in  air  quality  (a 
level  I  trigger).  EPA  finds  that  this  is  a 
reasonable  approach  which  will  assiue 
prompt  correction  of  the  violation.  In 
addition,  consistent  with  the  Calcagni 
memo,  the  maintenance  plan  includes  a 
Level  I  trigger  in  which  Missouri  will 
evaluate  and  determine  if  adverse 
emissions  trends  are  likely  to  continue. 
If  so,  Missouri  will  determine  what  and 
where  emission  controls  may  be 
required  to  avoid  a  violation  of  the  1- 
hour  ozone  NAAQS. 

Comment  30:  The  contingency 
measures  in  the  maintenance  plans  are 
vague  and  open  ended.  Neither  plan 
identifies  any  measures  to  be  adopted. 
No  firm  schedule  for  adoption  and 
implementation  is  included. 

Response  30:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA  disagrees  with  the  commenter's 
assertion  that  the  contingency  measures 
are  vague  and  open  ended.  In  response 
to  comments  28  and  29  above,  EPA 
addressed  the  procedures  contained  in 
the  maintenance  plan  for  evaluating 
which  measiu^s  are  necessary  to 
promptiv  correct  a  violation. 

In  addition,  in  response  to  comment 
28  above,  EPA  identified  the  list  of 
potential  contingency  measiu^s 


contained  in  Missouri's  maintenance 
plan  along  with  a  schedule  of  18  months 
to  adopt  and  implement  selected 
contingency  measxues  in  the  event  of  a 
violation  (a  level  n  trigger)  or  a  decline 
in  air  quality  (a  level  I  trigger).  EPA  has 
concluded  that  the  maintenance  plan 
satisfies  statutory  requirements  and  EPA 
guidance  regarding  adoption  and 
implementation  of  contingency 
measures  consistent  with  EPA  guidance 
and  the  CAA.  The  commenter 
acknowledges  this  18-month  time 
period  to  adopt  and  implement 
contingency  measures  in  the  comments. 

Comment  31 :  Each  maintenance  plan 
contains  inadequate  provisions  to 
respond  to  anticipated  violations  of  the 
NAAQS.  Anticipated  violations  are 
based  upon  inventories  exceeding  the 
2000  inventory  or  two  exceedances  at 
any  monitoring  site.  There  is  no 
commitment  to  adopt  any  additional 
controls  to  address  anticipated 
violations. 

Response  31:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

As  indicated  above,  a  Level  I  Trigger 
will  be  exceeded  if:  (1)  The  monitored 
ambient  ozone  levels  exceed  1 24  parts 
per  billion,  one-hour  average,  more  than 
once  per  year  at  any  monitoring  site  in 
the  St.  Louis  maintenance  area  (the 
current  St.  Louis  ozone  nonattainment 
area),  or  more  than  two  exceedances  in 
any  two-or  three-year  period;  or  (2)  the 
St.  Louis  maintenance  area's  VOC  or 
NOx  emissions  for  2005  or  2008 
increase  more  than  5  percent  above  the 
2000  attaiiunent  levels.  In  the  event  one 
of  these  action  trigger  levels  is 
exceeded,  Illinois  and  Missouri  will 
work  together  to  evaluate  the  situation 
and  determine  if  adverse  emissions 
trends  are  likely  to  continue.  If  so,  the 
states  will  determine  what  and  where 
emission  controls  may  be  required  to 
avoid  a  violation  of  the  1-hour  ozone 
NAAQS.  The  emission  controls  will  be 
selected  from  a  list  of  measiues 
included  in  the  contingency  plan.  A 
study  shall  be  completed  within  nine 
months  of  the  determination  of  the 
action  trigger  exceedance,  and 
Missouri's  maintenance  plan  contains  a 
commitment  to  adopt  and  implement 
the  necessary  contingency  measures 
within  18  months  of  a  Level  I  trigger 
consistent  with  the  discretion  afforded 
EPA  by  the  statute.  The  contingency 


plan  meets  the  requirement  of  section 
175A(d)  and  the  applicable  guidance  in 
the  Calcagni  memo. 

Comment  32:  The  maintenance  plans 
contain  no  conunitment  to  implement 
measiues  in  the  SIP.  EPA  caimot 
approve  the  maintenance  plan  without 
this  conunitment. 

Response  32:  This  comment  refers  to 
both  die  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

The  commenter  is  incorrect  in  its 
statement  that  the  maintenance  plan 
does  not  contain  a  commitment  to 
implement  measiues  in  the  SIP.  Such  a 
commitment  was  included  in  Missouri's 
maintenance  plan.  Section  5.4  of 
Missouri's  maintenance  plan  states  the 
following:  "The  department  provides 
assurance  that  all  of  the  control 
measures  adopted  by  state  rules  and 
listed  in  the  ROP  plan  or  this  docimient 
will  be  enforced  to  ensure  maintenance 
of  the  one-hour  ozone  NAAQS.  Any 
revisions  to  the  control  measiues 
included  as  part  of  the  maintenance 
plan  will  be  submitted  as  a  SEP  revision 
to  EPA  for  approval."  As  described  in 
response  to  conunent  28,  Missouri  is 
retaining  all  of  the  measiues  contained 
in  its  SIP  prior  to  redesignation. 

Comment  33:  The  maintenance  plans 
do  not  address  expected  growth  in  areas 
adjacent  to  the  nonattainment  area  such 
as  Ste.  Genevieve  Coimty.  An 
assessment  of  this  growth  should  be 
included.  Also,  the  plan  is  based  on  the 
"irrational  assumption"  that  "if  there  is 
no  increase  in  emissions,  and  no 
decrease  in  controls,  the  standard  will 
be  maintained." 

Response  33:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  SL 
Louis  area. 

The  commenter's  characterization  of 
the  "basic  premise"  of  the  maintenance 
plan  is  incorrect.  The  plan  does  not 
simplistically  assmne  that  there  will  be 
no  increase  in  emissions.  The  plan 
carefully  projects  the  growth  in 
emissions  which  will  occiir  in  various 
source  sectors,  and  the  reductions 
which  will  occur  based  on  emission 
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i control  programs  which  are  in  place,  in 
order  to  determine  the  net  change  in 
emissions  from  2000-2014.  The  states 
are  required  to  and  have  applied  the 
appropriate  techniques  to  estimate  and 
accoimt  for  potential  emissions  changes 
in  the  area.  These  techniques  are 
necessarily  based  on  sector-based 
growth  indicators  (positive  and 
negative),  i.e.,  sector-specific  economic 
factors,  because  the  states  have  no  way 
of  predicting  specific  changes  which 
take  place  within  the  emissions 
inventory. 

Specific  projects,  such  as  those  cited 
;by  the  commenter,  are  addressed 
through  mechanisms  other  than 
mciintenance  plans.  Missouri 
implements  Prevention  of  Significant 
^Deterioration  and  NSR  permitting 
r^ulations.  These  regulations  address 
the  air  quality  impacts  of  new  sources 
land  modifications  of  existing  sources 
iboth  inside  and  outside  the  boundaries 
of  the  nonattaiiunent  area.  They  are 
designed  to  prevent  new  soiuce 
construction  or  existing  source 
jexpansion  which  would  adversely  affect 
an  area's  ability  to  attain  or  maintain  a 
bational  standard.  The  anticipated  plant 
referenced  by  the  commenter  is  a 
(potential  source  in  Missouri  and  the 
state  is  currently  in  the  process  of 
reviewing  construction  permit 
applications  imder  state  permitting 
requirements.  This  plant  has  not 
received  the  preconstruction  permit 
necessary  for  construction  and 
operation.  Before  any  such  project  can 
be  permitted,  a  permit  applicant  would 
be  required,  among  other  requirements, 
ko  identify  specific  emission  increases 
and  decreases  associated  with  a 
particular  project  and  demonstrate  that 
the  project  would  not  have  a  significant 
adverse  impact  on  an  ambient  air 
quality  standard.  Missoiui  regulation  10 
CSR  10-6.060,  Missouri's  construction 
permitting  rule,  is  part  of  the  Federally- 
approved  SIP. 

EPA  believes  that  it  is  the  function  of 
the  state's  air  permitting  rules,  rather 
than  the  maintenance  plan,  to  ensure 
that  specific  potential  new  sources  do 
not  create  emissions  which  would 
Interfere  with  the  maintenance  of  the 
ozone  standard. 

Comment  34:  The  emission  estimates 
^le  unreliable.  A  recent  study  of  flares 
thrpws  doubt  into  the  St.  Louis  emission 
inventory.  EPA  must  consider  the 
significant  imderestimation  of  flare 
emissions  in  the  emission  inventory. 

Response  34:  This  comment  refers  to 
both  the  Missoiu'i  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
:  >ee  the  rulemaking  in  today's  Federal 


Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA  believes  that  the  states  used  the 
appropriate  emission  estimates  in 
developing  the  emission  inventory.  The 
commenter  cites  a  study  of  emissions 
bom  flares  reported  by  the  Bay  Area 
Management  District  which  the 
commenter  alleges  shows  that  the  states 
greaUy  underestimated  emissions  from 
flares.  EPA  does  not  agree  that  the  study 
cited  by  the  commenter  renders  the 
emission  estimates  imreliable. 

The  Bay  Area  Management  Study 
referenced  by  the  commenter  is  a  draft 
document  and  specifically  states  on  the 
first  page  "Do  not  cite  or  quote."  This 
dociunent  is  currenUy  undergoing 
scientific  review.  Therefore,  no 
conclusions  or  comparisons  shoidd  be 
drawn  fitim  this  study  until  it  becomes 
final.  This  study  specifically  addresses 
refinery  flare  emissions.  However,  no 
refineries  are  located  in  the  Missouri 
side  of  the  non-attainment  area.  Further 
review  of  the  dociunent  has  shown  that 
methane  was  included  in  the  emission 
factor  that  was  used  to  derive  emissions 
for  this  study.  Methane  is  not  an  ozone 
precursor,  and  the  inclusion  of  this 
pollutant  could  significantiy  alter  the 
preliminary  findings.  The  study  targets 
the  control  efficiencies  of  the  flares  and 
states  that  "efficiency  drops 
approximately  by  the  cube  of  the  speed 
(wind)".  This  woiUd  suggest  that  on 
high  wind  event  days  the  control 
efficiencies  would  be  at  their  lowest. 
However,  in  the  St.  Louis  area,  high 
ozone  days  have  been  characterized  by 
low  wind  conditions,  which  would 
produce  minimal  impact  on  flare 
control  efficiencies  diuing  the  periods 
of  concern.  Lastly,  NOx  and  VOC 
emissions  from  all  flares  constitute  less 
than  one-tenth  of  one  percent  of  the 
total  inventory  for  the  Missoiu'i  side  of 
the  St.  Louis  area.  Therefore,  any 
potential  changes  in  calculation 
methodology  from  this  source  category, 
even  if  changes  were  warranted  based 
on  this  draft  study,  would  still  likely 
produce  an  insignificant  change  to  the 
total  inventory. 

Comment  35:  Missouri  states  that  it 
operates  an  enhanced  I/M  program  but 
this  has  never  been  authorized  by  the 
Missouri  legislature. 

Response  35:  The  Missouri 
Legislature  authorized  MDNR  to 
develop  an  I/M  program,  including  a 
centralized  test  only  program,  as 
necessary  to  provide  for  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standard.  That  authority  is 
codified  in  the  Missouri  Revised 


Statutes,  Sections  643.300 — 643.355. 
Missouri's  I/M  program  has 
incorporated  most  of  the  features  of  an 
enhanced  program,  described  in  our 
2000  rulemakings  (65  FR  8097,  February 
17,  2000  and  65  FR  31480,  May  18. 
2000). 

The  I/M  program  operated  in  the  St. 
Louis,  Missouri,  area  is  known  as  the 
Gateway  Clean  Air  Program.  The 
Gateway  Clean  Air  Program  utilizes 
transient  emission  testing,  the  IM240 
test,  at  centralized  testing  stations. 
These  features  are  commonly  thought  of 
as  being  associated  with  an  "enhanced" 
I/M  program,  as  compared  with 
decentralized,  idle  test  programs.  The 
IM240  test  measures  the  vehicle  under 
various  operating  conditions,  measures 
NOx.  and  makes  these  measurements  in 
terms  of  grams  per  mile,  all  of  which  the 
idle  test  cannot.  Additionally,  the 
Gateway  Clean  Air  Program  includes  gas 
cap  testing,  which  addresses 
evaporative  hydrocarbon  emissions  that 
a  tailpipe  test  cannot.  Thus,  Missouri 
often  refers  to  the  Gateway  Clean  Aif 
Program  as  an  Enhanced  I/M  program. 
As  seen  in  Missouri's  December  2002 
program  evaluation,  this  program  is 
achieving  emission  reductions  beyond 
those  which  would  be  achieved  through 
a  decentralized,  idle  test  program.  The 
descriptive  terminology  is  irrelevant  in 
any  event.  Missouri  has  assumed 
emissions  reductions  for  the  program  it 
has  in  place  (whatever  label  is  used  to 
describe  the  program),  and  the 
commenter  does  not  provide  any 
information  indicating  that  the  assumed 
reductions  are  not  appropriate. 

Comment  36:  The  emission  inventory 
submitted  by  Missouri  is  not  an 
inventory  of  emissions  during  the 
attainment  period  but  is  projected 
emissions  drawn  from  Missouri's  old 
attainment  demonstration.  EPA  cannot 
conclude  that  keeping  emissions  no 
higher  than  these  projected  inventory 
amounts  will  ensure  maintenance  of  the 
NAAQS. 

Response  36:  Missouri  did  nbt  use  the 
same  inventories  in  the  attainment 
demonstration  as  was  used  in  the 
maintenance  plan.  Missouri  used  a 
1995/1996  inventory  for  the  attainment 
demonstration  and  a  1999  inventory  for 
the  maintenance  plan. 

In  the  maintenance  plan,  Missouri 
selected  2000  as  "the  attainment  year" 
for  purposes  of  demonstrating 
attainment  of  the'  1-hour  ozone  NAAQS. 
Both  point  and  area  source  inventories 
were  grown  from  1999  emission 
inventories.  To  demonstrate 
maintenance  of  the  ozone  standard 
through  a  ten-year  maintenance  period, 
Missouri  projected  VOC  and  NOx 
emissions  for  the  St.  Louis  area  to  2007 
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and  2014  and  compared  these  projected 
emissions  to  the  2000  attainment  year 
emissions.  The  2007  emission  estimates 
were  generated  to  test  a  midpoint  in  the 
ten-year  maintenance  period. 

hi  the  April  17,  2000,  proposed  rule 
at  65  FR  20411  for  the  attainment 
demonstration,  EPA  noted  that  "The 
state  submittals  describe  in  detail  the 
procedures  used  to  develop,  and  then 
project,  the  base  year  emission 
inventories  to  the  1995/1996  period  and 
to  project  emission  to  accoimt  for 
growth  and  control  through  2003."  The 
maintenance  plan  does  not  rely  on  these 
inventories. 

As  stated  in  response  to  comment  23 
above,  keeping  emissions  no  higher  than 
those  projected  in  the  inventory  will 
ensure  maintenance  of  the  NAAQS.  The 
Sixth  Circuit  in  Wall  v.  EPA  (265  F.3d 
426,  435)  determined  that  "EPA's 
actions  are  completely  consistent  with 
its  own  interpretive  memorandum, 
which  allows  for  NAAQS  maintenance 
to  be  demonstrated  by  showing  that  the 
future  emissions  of  a  pollutant's 
precursors  will  not  exceed  the  level  that 
allowed  the  area  to  achieve  attainment 
in  the  first  place." 

Comment  37:  Neither  maintenance 
plan  provides  a  technical  analysis 
demonstrating  that  maintenance  of  the 
2000  emission  levels  will  assure 
maintenance  of  the  NAAQS.  Such  a 
demonstration  requires  photochemical 
grid  modeling. 

Response  37:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  ndemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

EPA  disagrees  that  modeling  is 
required  to  demonstrate  maintenance  of 
the  NAAQS.  EPA  reiterates  its  response 
to  other  comments  including  comments 
23  and  36  in  that  the  Court  of  Appeals 
for  the  Sixth  Circuit  in  Wall  v.  EPA  (265 
F.3d  426,  435)  determined  that  "EPA's 
actions  are  completely  consistent  with 
its  own  interpretive  memorandum, 
which  allows  for  NAAQS  maintenance 
to  be  demonstrated  by  showing  that  the 
future  emissions  of  a  pollutant's 
precursors  will  not  exceed  the  level  that 
allowed  the  area  to  achieve  attainment 
in  the  first  place." 

Missoviri's  maintenance  plan  includes 
a  technical  analysis  as  described  in  the 
response  to  comment  28  above  that 
demonstrates  maintenance  of  the 
NAAQS,  based  on  a  comparison  of  base 
year  (attainment  year)  and  projected 


VOC  and  NOx  emissions.  This  analysis 
meets  the  requirements  of  the  CAA,  is 
consistent  with  EPA  guidance,  and 
demonstrates  maintenance  of  the 
NAAQS. 

Comment  38:  The  maintenance  plan 
must  include  RACM  and  RACT,  for  the 
reasons  stated  in  comment  1 3  above. 

Response  38:  EPA  incorporates  its 
response  to  comment  13  in  response  to 
this  comment. 

F.  Comments  Related  to  Criterion  5:  The 
Area  Must  Have  Met  All  Applicable 
Requirements  Under  Section  110  and 
PartD 

Comment  39:  Neither  state  has  met  all 
the  requirements  applicable  to  the  area. 
The  serious  area  requirements  of  section 
182(c)  are  applicable  but  none  of  these 
requirements  have  been  met.  Some  of 
the  requirements  are  applicable  and 
enforceable  now,  such  as  the  50  ton  per 
year  threshold  for  permitting  and 
enforcement  and  paragraphs  7,8,  and  10 
of  section  182(c). 

Response  39:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

As  stated  in  the  response  to  comments 
6  through  11  above,  the  SIPs  meet  the 
applicable  requirements  and  the  serious 
area  requirements  are  not  applicable  for 
purposes  of  this  redesignation.  States 
requesting  redesignation  to  attainment 
must  meet  the  relevant  CAA 
requirements  that  come  due  prior  to  the 
submittal  of  a  complete  redesignation 
request.  Areas  may  be  redesignated  even 
though  they  have  not  adopted  measures 
that  come  due  after  the  submission  of  a 
complete  redesignation  request.  Upon 
completion  of  today's  actions,  the  SIP  is 
fully  approved  for  all  applicable 
regulations.  SIP  revisions  addressing  the 
serious  area  requirements  were  required 
to  be  submitted  by  January  30,  2004. 

Section  182(c)  paragraphs  7  and  8 
refer  to  special  rules  for  modifications  of 
major  sources  while  paragraph  10  refers 
to  1.2  to  1  offset  requirements  for 
serious  nonattainment  areas.  Missouri 
rule  10  CSR  10-€.020  defines  the 
Missouri  portion  of  the  St.  Louis  area  as 
a  moderate  ozone  nonattaiiunent  area.  A 
SIP  revision  would  be  required  to 
redefine  the  Missouri  portion  of  the  St. 
Louis  area  to  a  serious  nonattainment 
area.  As  stated  in  response  to  comment 
7,  EPA  established  a  future  date  for 
submission  of  the  serious  area 


requirements,  including  section 
182(c)(7),(8),  and  (10),  and  the 
requirements  are  not  now  applicable  for 
purposes  of  this  redesignation. 

G.  Comments  Related  to 
Implementation  of  Contingency 
Measures 

Comment  40:  One  commenter 
requested  that  in  the  final  rule,  EPA 
expressly  state  that  in  the  event  of  a 
future  violation  of  the  NAAQS,  Illinois 
and  Missouri  will  not  necessarily  be 
required  to  evaluate  any  particular 
contingency  measure  nor  be  required  to 
submit  further  attainment 
demonstrations. 

Response  40:  As  stated  above,  the 
contingency  plan  portion  of  each  state's 
maintenance  plans  delineate  the  states' 
planned  actions  in  the  event  of  future  1- 
hour  ozone  standard  violations, 
increasing  ozone  levels  threatening  a 
subsequent  violation  of  the  ozone 
standsurd,  and  imanticipated  increases  in 
ozone  preciu^or  emissions  threatening  a 
subsequent  violation  of  the  ozone 
standard.  In  the  event  of  a  level  I  trigger, 
Illinois  and  Missouri  will  work  together 
to  evaluate  the  situation  and  determine 
if  adverse  emissions  trends  are  likely  to 
continue.  If  so,  the  states  will  determine 
what  and  where  emission  controls  may 
be  required  to  avoid  a  violation  of  the 
l-hovu'  ozone  NAAQS.  A  study  shall  be 
completed  within  nine  months  of  the 
determination  of  the  action  trigger 
exceedance.  In  the  event  of  a  Level  n 
trigger,  Illinois  and  Missouri  will  work 
together  to  conduct  a  thorough  analysis 
to  determine  appropriate  contingency 
measiu-es.  EPA  expects  that  through  this 
process,  the  states  will  identify  the 
appropriate  measures  to  implement  to 
maintain  the  NAAQS.  Redesignated 
areas  are  not  subject  to  an  obligation  to 
meet  additional  nonattainment  area 
requirements  such  as  attainment 
demonstrations  since  they  are  no  longer 
designated  nonattainment  areas. 
Instead,  they  must  implement  the 
contingency  measures,  which  is  what 
Congress  provided  for  in  the  CAA. 

H.  Conunents  Related  to  Redesignation 
of  a  Portion  of  the  St.  Louis  Area 

Comment  41:  One  commenter 
requested  that  in  the  event  the  EPA  is 
unable  to  finalize  Missouri's  I/M 
program,  as  proposed  in  a  separate 
rulemaking  on  January  30,  2003,  EPA 
should  proceed  with  the  redesignation 
for  the  Illinois  portion  of  the  St.  Louis 
area. 

Response  41:  In  today's  Federal 
Register,  EPA  is  approving  Missouri's 
revised  I/M  rule.  In  addition,  as 
explained  above,  EPA  is  finalizing  its 
actions  on  the  Missouri  and  Illinois 
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redesignation  requests  in  separate 
rulemakings. 

/.  Comments  Related  to  Interstate 
Transport 

\     Comment  42:  EPA  must  ensiu-e  that 
the  CAA  requirements  of  Section 
110(a)(2)(D)  pertaining  to  interstate 
itransport  impacts  are  actively  and 
adequately  met  through  the  states'  SIPs 
and  through  federal  control  programs 
such  as  the  NOx  SIP  call. 

Response  42:  This  comment  refers  to 
hoth  the  Missouri  and  Illinois  portions 
■of  the  St.  Louis  area.  EPA  is  hereby 
providing  a  response  regarding  the 
Missouri  portion  of  the  St.  Louis  area. 
See  the  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Illinois  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Illinois  portion  of  the  St. 
Louis  area. 

As  stated  above,  EPA  believes  that 
submissions  under  the  NOx  SIP  call 
should  not  be  considered  applicable 
^quirements  for  purposes  of  evaluating 
a  redesignation  request.  The  NOx  SIP 
call  requirements  are  not  linked  with  a 
particidar  nonattainment  area's 
designation  and  classification.  EPA 
believes  that  the  requirements  linke'd 
with  a  particular  nonattainment  area's 
designation  cmd  classification  are  the 
^quirements  that  are  the  relevant 
kneasures  to  evaluate  in  reviewing  a 
redesignation  request.  The  NOx  SIP  call 
submittal  requirements  continue  to 
pipply  to  a  state  regardless  of  the 
designation  of  any  one  particular  area  in 
the  state. 

Thus,  we  do  not  believe  that  the  NOx 
SIP  call  submission  should  be  construed 
to  be  an  applicable  requirement  for 
purposes  of  redesignation.  The  section 
110  and  part  D  requirements,  which  are 
linked  with  a  particular  area's 
designation  and  classification,  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  This 
policy  is  consistent  with  EPA's  existing 
conformity  and  oxygenated  fuels 
requirements,  as  well  as  with  section 
184  ozone  transport  requirements.  See 
Reading,  Pennsylvania,  proposed  and 
final  rulemakings  (61  FR  53174-53176, 
October  10,  1996),  (62  FR  24826,  May  7, 
1997);  Cleveland- Akron-Lorain,  Ohio, 
final  rulemaking  (61  FR  20458,  May  7, 
1996);  and  Tampa,  Florida,  final 
rulemaking  (60  FR  62748,  December  7, 
1995).  See  also  the  discussion  on  this 
issue  in  the  Cincinnati  redesignation  (65 
FR  37890,  June  19,  2000). 

Missouri  has  adopted  and  EPA  has 
approved  into  the  SIP  a  state-wide  NOx 
rule  (10  CSR  10-6.350  Emissions 
Limitations  and  Emissions  Trading  of 
Oxides  of  Nitrogen  (65  FR  82285, 


December  28,  2000).  This  rule  will 
remain  as  a  SIP  requirement  following 
redesignation  of  the  area  to  attainment. 
EPA  is  also  determining  in  a  separate 
rulemaking  (proposed  at  67  FR  8396) 
whether  or  not  the  eastern  part  of 
Missoiui  is  to  be  subject  to  the  NOx  SIP 
call  in  response  to  a  court  remand. 

Comment  43:  The  expected  NOx 
emission  control  programs  and  emission 
reductions  for  the  St.  Louis  area  should 
not  be  jeopardized  due  to  the  absence  of 
continued  federal  enforceability  of  the 
SIPs. 

Response  43:  The  SIPSs  will  remain 
Federally  enforceable  following 
redesignation  of  the  St.  Louis  area  to 
attainment.  In  addition,  all  of  the  NOx 
emission  controls  measures  which  are 
currently  in  place  will  remain  as  SIP 
requirements  following  redesignation  to 
attainment.  These  emission  control 
measures  include  NOx  RACT,  and  the 
state-wide  NOx  rule  in  Missom-i.  Any 
revisions  to  SIP  requirements  would 
have  to  meet  the  applicable  provisions 
of  the  CAA  and  be  approved  by  EPA. 

Comment  44:  The  redesignation  of  the 
St.  Louis  area  to  attainment  should  not 
weaken  the  impetus  to  rapidly  address 
NOx  transport  to  downwind  areas. 
These  efforts  are  critical  to  addressing 
the  8-hour  and  1-hoiu'  ozone  NAAQS  in 
the  St.  Louis  and  downwind  areas. 

Response  44:  The  St.  Louis 
redesignation  to  attainment  will  not 
delay  EPA's  decision  as  to  whether  or 
not  the  eastern  portion  of  Missouri  is  to 
be  included  in  the  NOx  SIP  call.  EPA 
will  closely  review  any  proposed 
changes  to  the  NOx  emission  control 
programs  which  are  currently  in  place 
in  the  St.  Louis  area  to  ensure  that  the 
proposed  changes  will  not  adversely 
affect  the  maintenance  of  the  NAAQS. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 


imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unifunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  "This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safet>'  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  bm-den  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  11,  2003.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  hitergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Envirorumental  protection,  Air 
pollution  control,  National  parks. 
Ozone,  Wilderness  areas. 


Dated:  April  29,  2003. 
William  W.  Rice, 

Acting  Regional  Administrator,  Region  7. 

m  Chapter  I,  title  40  of  the  Code  of  Fed- 
eral Regulations  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  at  seq. 

Subpart  AA — Missouri 

■  2.  In  §  52.1320(e)  the  table  is  amended 
by  adding  an  entry  at  the  end  of  the  table 
to  read  as  follows: 

§52.1320    Identification  of  Plan. .    ■ 

***** 

(e)*   *   * 


EPA  Approved  Missouri  Nonregulatory  SIP  Provisions 


Name  of  nonregulatory  SIP  provision 


Applicable  geographic  or  nonattainment        State  sub-         EPA  ap- 
area  mittal  date       proval  ctete 


Explanation 


Maintenance  Plan  for  the  Missouri  Portion  of  the  St. 
Louis  Ozone  Nonattainment  Area  including  2014  On- 
Road  Motor  Vehicle  Emission  Budgets. 


St.  Louis 


12/06/02 


5/12/03 


PART  81— {AMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

■  2.  In  §  81.326  the  table  entitled 
"Missouri — Ozone  (1-Hour  Standard)' 


is  amended  by  revising  the  entry  for  St. 
Louis  Area  to  read  as  follows: 

§81.326    Missouri.  . 


MISSOURI— Ozone 

[1 -Hour  Standard] 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


St.  Louis  Area: 

Franklin  County  5/12/03 

Jefferson  County  5/,12/03 

St.  Charles  County  5/12/03 

St.  Louis 5/12/03 

St.  Louis  County  5/12/03 

^This  date  is  October  18,  2000,  unless  otherwise  noted. 


Attainment. 
Attainment. 
Attainment. 
Attainment. 
Attainment. 


[FR  Doc.  03-11187  Filed  5-9-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[IL216-2;FRL-7496-4] 

Approval  and  Promulgation  of 
Implementation  Plans,  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Final  rule. 


summary:  EPA  has  determined,  in  a 
separate  rule  published  in  today's 
Federal  Register,  that  the  St.  Louis 
ozone  nonattaiiunent  area  (St.  Louis 
area)  has  attained  the  one-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  The  St.  Louis  ozone 
nonattainment  area  includes  the 
Coimties  of  Madison,  Mom-oe,  and  St. 
Clair  in  Illinois  and  the  Counties  of 
Franklin,  Jefferson,  St.  Charles,  and  St. 
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Louis  and  St.  Louis  City  in  Missomi. 
Based  on  the  determination  of 
attaiiunent,  EPA  has  also  determined,  in 
today's  separate  rule,  that  certain  ozone 
attainment  demonstration  requirements 
along  with  certain  other  ozone  planning 
requirements  of  part  D  of  title  I  of  the 
Clean  Air  Act  (CAA  or  Act)  are  not 
applicable  for  the  St.  Louis  ozone 
nonattainment  area. 

The  EPA  is  approving  a  request  firom 
the  State  of  Illinois,  submitted  on 
December  26,  2002,  to  redesignate  the 
Metro-East  St.  Louis  area  (Madison, 
Monroe,  and  St.  Clair  Counties,  Illinois) 
(the  Illinois  portion  of  the  St.  Loiiis 
ozone  nonattaiiunent  area)  to  attaiiunent 
of  the  one-hour  ozone  NAAQS.  In 
approving  this  request,  the  EPA  is  also 
approving  the  State's  plan  for 
maintaining  the  one-hour  ozone 
NAAQS  through  2014  as  a  revision  to 
the  Illinois  State  Implementation  Plan 
(SIP);  and  finding  as  adequate  £md 
approving  the  State's  2014  Motor 
Vehicle  Emission  Budgets  (MVEBs)  for 
Volatile  Organic  Compounds  (VOC)  and 
Oxides  of  Nitrogen  (NOx),  as  contained 
in  the  maintenance  plan,  for 
transportation  conformity  purposes. 
Refer  also  to  a  separate  rule  published 
today  (the  attainment  determination 
rule)  regarding  similar  approvals  for  the 
State  of  Missouri. 

The  EPA  is  approving  an  exemption 
from  certain  NOx  emission  control 
requirements,  as  provided  for  in  section 
182(f)  of  the  Clean  Air  Act,  for  the 
Metro-East  St.  Louis  area.  Because  the 
St.  Louis  area  is  currently  attaining  the 
one-hour  ozone  NAAQS,  the  EPA  is 
granting  the  Metro-East  St.  Louis  area  an 
exemption  from  NOx  Reasonably 
Available  Control  Technology  (NOx 
RACT)  requirements.  However,  all  NOx 
emission  controls  previously  adopted  by 
the  State  must  continue  to  be 
implemented. 

DATES:  For  good  cause  as  explained 
below,  this  rule  is  effective  May  12, 
2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  rule  are  aveiilable  for 
inspection  at  the  offices  of  the 
Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  EPA  office  at  least  24  hours 
in  advance  before  visiting  the  office. 
The  reference  file  number  is  IL  216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
U.S.  Envfronmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division 


{AR-18J),  Afr  Programs  Branch, 
Regulation  Development  Section,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6057, 
(doty.edward@epa.gov). 

SUPPLEMENTARY  INFORMATION:  In  the 

following,  whenever  "we,"  "us,"  or 
"our"  are  used,  we  mean  the  U.S. 
Envfronmental  Protection  Agency. 

Table  of  Contents 

I.  What  Is  the  Background  for  This  Rule? 

II.  What  Actions  Are  We  Taking  and  When 

Are  They  Effective? 

III.  Why  Are  We  Taking  These  Actions? 

IV.  What  Are  the  Effects  of  These  Actions? 

V.  What  Comments  Did  We  Receive  and 

What  Are  Our  Responses? 

VI.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  the  Background  for  This 
Rule? 

On  January  30,  2003,  EPA  published 
a  final  rule  and  two  proposed  rules 
related  to  the  St.  Louis  ozone 
nonattainment  area  (68  FR  4836,  68  FR 
4842,  and  68  FR  4847).  The  final  rule 
(the  January  30,  2003  final  rule),  68  FR 
4836,  reinstated  and  made  effective 
EPA's  prior  finding  that  the  St.  Louis 
nonattainment  area  failed  to  attain  the 
one-hour  ozone  NAAQS  (one-hour 
ozone  standard)  by  November  15, 1996 
(based  on  1994-1996  ozone  data)  and 
reinstated  a  reclassification  of  the  area 
to  a  serious  nonattainment  area.  In 
addition,  in  the  January  30,  2003  final 
rule,  EPA  established  a  schedule  for 
submission  of  SIP  revisions  for  Illinois 
and  Missouri  to  meet  the  CAA 
requirements  for  a  serious  ozone 
nonattainment  area  and  established 
November  15,  2004  as  the  date  by  which 
the  St.  Louis  area  must  attain  the  ozone 
stemdard.  A  correction  to  this  final  rule 
was  published  on  February  13,  2003  (68 
FR  7410)  which  corrected  a  table  entry. 

In  a  January  30,  2003  proposed  rule, 
68  FR  4847  (the  January  30,  2003 
proposed  rule),  EPA  proposed  to 
determine  that  the  St.  Louis  area  has 
attained  the  one-hour  ozone  standard 
(clean  air  determination)  based  on 
complete,  quality-assured  ozone 
monitoring  data  for  the  period  of  2000 
through  2002.  In  addition,  in  the  same 
proposed  rule,  EPA  proposed  to:  (a) 
approve  the  requests  from  the  States  of 
Missouri  and  Illinois  to  redesignate  the 
St.  Louis  area  to  attainment  of  the  one- 
hour  ozone  NAAQS;  (bj  determine  that 
certain  planning  requirements  of  the 
CAA  are  not  applicable  to  the  St.  Louis 
area  based  on  the  clean  afr 
determination;  (c)  approve  an 
exemption  from  NOx  RACT 
requirements  in  the  Metro-East  St.  Louis 
area;  and  (d)  find  adequate  and  approve 
Missouri's  and  Illinois'  2014  MVEBs  for 


VOC  and  NOx,  as  contained  in  the 
States'  maintenance  plans,  for 
transportation  conformity  purposes. 

In  the  proposed  rule  found  at  68  FR 
4842,  EPA  proposed  to  approve  a 
revision  to  the  Missouri  SIP  for  the 
vehicle  inspection  and  maintenance  (1/ 
M)  program  operating  in  the  Missouri 
portion  of  the  St.  Louis  nonattainment 
area. 

This  rule  is  EPA's  final  action  on  the 
January  30,  2003  proposed  rule  as  it 
relates  to  the  Illinois  portion  of  the  St. 
Louis  nonattainment  area.  A  separate 
rule  in  today's  Federal  Register  is  EPA's 
final  action  finding  that  the  St.  Louis 
area  has  attained  the  1-hour  ozone 
standard  along  with  EPA's  final  action 
on  the  January  30,  2003  proposed  rule 
as  it  relates  to  the  Missouri  portion  of 
the  St.  Louis  nonattainment  area.  As 
noted  in  the  January  30,  2003  proposed 
rule  on  page  4848,  EPA  received 
separate  requests  from  Missouri  and 
Illinois  to  redesignate  the  St.  Louis  area 
to  attainment.  In  the  January  30,  2003 
proposed  rule,  EPA  proposed  actions 
related  to  both  the  Missouri  and  Illinois 
portions  of  the  nonattainment  area. 
However,  EPA  stated  that  it  was 
considering  issuance  of  two  separate 
rules  when  it  took  final  action  on  the 
redesignation  requests.  We  received  no 
comments  on  this  aspect  of  the 
proposal.  With  the  exception  of  the 
determination  of  attainment,  EPA  is 
taking  final  action  related  to  the 
Missouri  portion  of  the  nonattainment 
area,  and  is  taking  final  action  on  the 
Illinois  portion  of  the  St.  Louis 
nonattainment  area  in  separate 
rulemaking  actions.  Section  107(d)(3)(v) 
provides,  as  a  prerequisite  to 
redesignation,  that:  "the  State 
containing  such  area  has  met  all 
requfrements  applicable  to  the  area 
imder  section  110  and  part  D."  This 
section  plainly  shows  that  Congress 
meant  for  EPA  to  evaluate  whether  each 
State  requesting  redesignation  of  an  area 
has  met  the  applicable  requirements.  In 
addition,  each  state  has  authority  only 
to  adopt  and  submit  for  approval  a 
maintenance  plan  and  a  revision  of  its 
SIP  that  are  applicable  to  its  territory. 
Since  each  state  has  the  authority  only 
to  request  redesignation  for  the  portion 
of  the  area  within  its  boundaries,  and 
EPA  evaluated  each  states'  request  for 
redesignation  separately,  the  final  ndes 
redesignating  each  states'  portion  of  the 
nonattainment  area  are  being  published 
separately.  However,  EPA  has 
concluded  that  in  determining  whether 
or  not  a  multistate  area  has  attained  the 
standard  based  upon  complete,  quality- 
assured  ambient  air  quality  monitoring 
data,  EPA  will  consider  the  attainment 
status  of  the  area  as  a  whole.  Therefore, 
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EPA's  finding  that  the  area  has  attained 
the  NAAQS  applies  to  the  entire 
nonattainment  area,  and  we  are 
publishing  that  finding  in  a  separate 
rule  today.  See  67  FR  49600.  July  31, 

2002  (Reinstatement  of  Redesignation  of 
Kentucky  Portion  of  Cincinnati- 
Hamilton  area)  for  additional  discussion 
of  these  issues. 

The  history  for  this  action  has  been 
set  forth  in  detail  in  the  January  30, 

2003  proposed  rule  (68  FR  4847.  4848- 
4849).  and  is  summarized  below. 

The  St.  Louis  area  was  designated  as 
an  ozone  nonattainment  area  in  March 
1978  (43  FR  8962).  On  November  15, 
1990,  the  Clean  Air  Act  Amendments  of 

1990  were  enacted.  Under  section 
107(d)(4)(A)  of  the  Act,  on  November  6. 

1991  (56  FR  56694),  the  St.  Louis  area 
was  designated  as  a  moderate  ozone 
nonattainment  area  as  a  result  of 
monitored  violations  of  the  one-hour 
ozone  NAAQS  during  the  1987-1989 
period.  On  January  30,  2003,  EPA 
reclassified  the  area  to  a  serious  ozone 
nonattainment  area,  effective  January 
30. 2003. 

Illinois  and  Missouri  adopted  and 
implemented  emission  control  programs 
required  under  the  Act  to  reduce 
emissions  of  VOC  and  NOx-  These 
emission  control  programs  include 
stationary  soiuce  RACT  (VOC  and  NOx 
in  Missoiui  and  VOC  only  in  Illinois), 
vehicle  inspection  and  maintenance  (1/ 
M),  transportation  control  measm^s 
(TCMs).  and  other  emission  control 
measures  (see  the  analysis  and 
discussion  of  specific  emission  control 
measures  at  68  FR  4847).  As  a  result  of 
the  emission  control  programs,  ozone 
monitors  in  the  St.  Louis  area  have 
recorded  three  years  of  ozone 
monitoring  data  for  the  2000-2002 
period  showing  that  the  area  has 
attained  the  one-hour  ozone  NAAQS. 

On  December  26.  2002,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  an  ozone 
redesignation  request  and  ozone 
maintenance  plan  for  the  Metro-East  St. 
Louis  area  along  with  a  request  for  an 
exemption  from  NOx  RACT 
requirements  for  the  Metro-East  St. 
Louis  area.  Included  in  this  State 
submittal  is  a  plan  to  maintain  the  one- 
hour  ozone  NAAQS  through  2014  and 
2014  VOC  and  NOx  MVEBs  for 
transportation  conformity  purposes.  The 
January  30,  2003  proposed  rule,  in  part, 
addressed  this  State  submittal. 

n.  What  Actions  Are  We  Taking? 

Considering  the  comments  on  the 
January  30.  2003  proposed  rule,  as 
discussed  below  and  in  the  separate 
determination  of  attainment  rule 
published  in  today's  Federal  Register, 


we  conclude  that  it  is  appropriate  to 
finalize  the  actions  proposed  in  the 
January  30.  2003  proposed  rule  with 
regard  to  the  Metro-East  St.  Louis  area. 

A.  Determination  of  Attainment 

In  a  separate  rule  in  today's  Federal 
Register,  EPA  has  determined  that  the 
St.  Louis  ozone  nonattainment  area, 
consisting  of  both  the  Missouri  and  the 
Illinois  portions  of  the  area,  has  attained 
the  one-hour  ozone  standard.  See 
section  D. A  of  today's  determination  of 
attainment  rule  for  further  discussion 
regarding  EPA's  attainment 
determination. 

Also,  in  the  separate  rule  in  today's 
Federal  Register,  EPA  has  determined 
that  certain  attainment  demonstration 
requirements  (section  172(c)(1)  of  the 
Act)  along  with  certain  other  related 
requirements  of  part  D  of  title  I  of  the 
Act,  specifically  the  section  172(c)(9) 
contingency  measure  requirement 
(measures  needed  to  mitigate  a  state's 
failure  to  achieve  reasonable  further 
progress  toward,  and  attainment  of,  a 
NAAQS),  the  section  182  attainment 
demonstration  and  Rate-Of-Progress 
(ROP)  requirements,  and  the  section 
182(j)  multi-state  attainment 
demonstration  requirement,  are  not 
applicable  to  the  St.  Louis  area.  The 
discussion  contained  in  the  separate 
rule  pertaining  to  the  CAA  requirements 
which  are  no  longer  applicable  to  the  St. 
Louis  area  is  hereby  incorporated  into 
this  rule. 

B.  Redesignation  of  the  Metro-East  St. 
Louis  Area  to  Attainment 

Although  EPA  is  determining  that  the 
entire  St.  Louis  ozone  nonattainment 
area  has  attained  the  one-hour  ozone 
standard,  EPA  has  concluded  that  it  is 
appropriate  to  take  final  action  related 
to  Illinois'  request  to  redesignate  the 
Metro-East  St.  Louis  area  and  to 
Missouri's  request  to  redesignate  the 
Missouri  portion  of  the  St.  Louis 
nonattainment  area  in  separate 
rulemaking  actions  published  today.  In 
this  rule,  EPA  is  taking  the  following 
actions  with  respect  to  the  Metro-East 
St.  Louis  area: 

1.  EPA  is  approving  a  request  from  the 
State  of  Illinois  to  redesignate  the 
Metro-East  St.  Louis  area  to  attainment 
of  the  one-hour  ozone  NAAQS; 

2.  EPA  is  approving  Illinois'  plan  for 
maintaining  tfie  one-hour  ozone 
NAAQS  through  2014.  as  a  revision  to 
the  Illinois  SIP; 

3.  EPA  is  finding  as  adequate  and 
approving  the  2014  MVEBs  for  VOC  and 
NOx  in  Illinois'  ozone  maintenance  plan 
for  the  purposes  of  transportation 
conformity;  and 


4.  EPA  is  approving  an  exemption 
(waiver)  fit)m  NOx  RACT  requirements 
for  the  Metro-East  St.  Louis  area. 

C.  Effective  Date  of  These  Actions 

EPA  finds  that  there  is  good  cause  for 
this  redesignation  to  attainment,  SIP 
revision,  and  exemption  from  NOx 
RACT  requirements  to  become  effective 
immediately  upon  publication  because  a 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  a  redesignation  to 
attainment  which  relieves  the  area  from 
certain  Clean  Air  Act  requirements  that 
would  otherwise  apply  to  it.  The 
immediate  effective  date  for  this  action 
is  authorized  under  both  5  U.S.C. 
553(d)(1),  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  section  553(d)(3)  which 
allows  an  effective  date  less  than  30 
days  after  publication  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule".  As 
indicated  above,  in  the  January  30,  2003 
final  rule.  EPA  reclassified  the  St.  Louis 
area  to  a  "serious"  nonattainment  area 
and  established  a  schedule  for 
submission  of  SIP  revisions  fulfilling 
the  requirements  for  serious  ozone 
nonattainment  areas.  Upon  the  effective 
date  of  this  rule,  the  State  of  Illinois  will 
be  relieved  of  the  obligation  to  develop 
and  submit  these  SIP  revisions.  In 
addition,  the  Illinois  rules  adopted  to 
meet  the  requirements  of  title  V  of  the 
CAA,  provide  that  in  a  "serious"  area, 
stationary  sources  with  potential 
emissions  of  VOC  and  NOx  greater  than 
50  tons  per  year  are  major  sources.  As 
such,  these  major  soiu'ces  are  subject  to 
the  title  V  permit  program  and  are 
required  to  submit  title  V  permit 
applications  within  twelve  months  of 
January  30,  2003.  Updn  the  effective 
date  of  this  rule,  stationary  sources 
which  are  newly  subject  to  the  title  V 
permitting  program  as  a  result  of  the 
January  30,  2003  reclassification  of  the 
St.  Louis  area  to  a  serious 
nonattainment  area  will  be  relieved  of 
the  requirement  to  submit  title  V  permit 
applications  to  the  State  of  Illinois.  EPA 
finds  that  good  cause  exists  for  this  final 
rule  being  immediately  effective  since  it 
relieves  the  State  of  Illinois  as  well  as 
stationary  sources  of  certain 
requirements  established  as  a  result  of 
the  January  30,  2003  reclassification  to 
a  serious  nonattainment  area. 

m.  Why  Are  We  Taking  These  Actions? 

EPA  has  determined,  in  a  separate 
rule  published  in  today's  Federal 
Register,  that  the  St.  Louis -area  has 
attained  the  1-hour  ozone  standard.  In 
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this  rule,  we  have  concluded  that 
Illinois  has  fully  met  the  requirements 
for  redesignation  found  at  sections 
107(d)(3)(E)  and  175A  of  the  CAA  for 
redesignation  of  an  area  from 
nonattainment  to  attainment  for  ozone. 
In  addition,  EPA  believes  that  the  State 
of  Illinois  has  demonstrated  that  the 
area  has  attained,  and  that  the  criteria 
for  redesignation  have  been  met. 

In  the  January  30,  2003  proposed  rule 
at  68  FR  4847.  EPA  described  the 
applicable  criteria  for  redesignation  to 
attainment.  Specifically,  section 
lp7(d)(3)(E)  allows  for  redesignation 
providing  that:  (1)  the  Administrator 
determines  that  the  area  has  attained  the 
applicable  NAAQS;  (2)  the 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  section  110(k);  (3)  the 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable  SIP 
and  applicable  Federal  air  pollutant 
control  regulations  and  other  permanent 
and  enforceable  emission  reductions;  (4) 
the  Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175 A;  and,  (5)  the  state  containing  such 
area  has  met  all  requirements  applicable 
to  the  area  under  section  110  and  part 
D  of  the  Act. 

EPA  has  determined  that  the  St.  Louis 
atea  has  attained  the  applicable 
NAAQS.  EPA  has  fully  approved  the 
applicable  implementation  plan  for  the 
Illinois  portion  of  the  St.  Louis  area 
under  section  llO(k).  EPA  has 
determined  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions.  EPA  has  fully 
approved  a  maintenance  plan  for  the 
Illinois  portion  of  the  area  as  meeting 
the  requirements  of  section  175 A. 
Illinois  has  met  all  requirements 
applicable  to  the  Metro-East  St.  Louis 
under  section  110  and  part  D  of  the 


By  finding  that  the  maintenance  plan 
provides  for  maintenance  of  the  NAAQS 
through  2014,  EPA  is  hereby  finding 
adequate  and  approving  the  2014  VOC 
and  NOx  MVEBs  contained  vdthin  the 
maintenance  plan.  The  MVEB  for  NOx 
in  the  Metro-East  St.  Louis  area  is  18.72 
tons  per  ozone  season  weekday.  The 
MVEB  for  VOC  in  the  Metro-East  St. 
Louis  area  is  10.13  tons  per  ozone 
season  weekday. 


The  rationale  for  these  findings  is  as 
stated  in  this  rulemaking  and  the 
January  30,  2003  proposed  rule  found  at 
68  FR  4847. 

IV.  What  Are  the  EfiEects  ofThese 
Actions? 

In  a  separate  rule  published  in  today's 
Federal  Register,  EPA  has  determined 
that  the  St.  Louis  area  attained  the  1- 
liour  ozone  standard  and  that  certain 
attainment  demonstration  requirements 
(section  172(c)(1)  of  the  Act)  along  with 
certain  other  related  requirements  of 
part  D  of  title  I  of  the  Act.  specifically 
the  section  172(c)(9)  contingency 
measure  requirement  (measures  needed 
to  mitigate  a  state's  failure  to  achieve 
reasonable  further  progress  toward,  and 
attainment  of,  a  NAAQS),  the  section 
182  attainment  demonstration  and  ROP 
requirements,  and  the  section  182(j) 
multi-state  attainment  demonstration 
requirement,  are  not  applicable  to  the 
St.  Louis  area.  EPA's  determination  that 
the  St.  Louis  area  has  met  the  one-hour 
ozone  standard  relieves  Illinois  and 
Missouri  from  the  obligation  to  meet 
certain  additional  Clean  Air  Act 
requirements,  which  apply  to  areas  not 
attaining  that  standard. 

EPA  notes  that  the  area  is  likely  to  be 
designated  nonattainment  for  the  8-hour 
ozone  standard,  and  would  be  subject  to 
any  additional  requirements  as  a  result 
of  such  designation.  EPA  also  notes  that 
it  is  not  revoking  the  one-hour  standard 
for  the  St.  Louis  area. 

Approval  of  the  Illinois  redesignation 
request  changes  the  official  designation 
for  the  one-hoiu  ozone  NAAQS  found  at 
40  CFR  part  81  for  the  Illinois  portion 
of  the  St.  Louis  area,  including  Madison, 
Monroe,  and  St.  Clair  Counties,  from 
nonattainment  to  Attainment.  It  also 
incorporates  into  the  Illinois  SIP  a  plan 
for  maintaining  the  one-hour  ozone 
NAAQS  through  2014.  The  plan 
includes  contingency  measures  to 
remedy  any  future  violations  of  the  one- 
hour  ozone  NAAQS.  and  includes  VOC 
and  NOx  MVEBs  for  2014  for  3ie  Illinois 
portion  of  the  St.  Louis  area. 

Approval  of  an  exemption  from  NOx 
RACT  requirements  for  the  Metro-East 
St.  Louis  area  means  that  Illinois  is  no 
longer  obligated  by  the  Clean  Air  Act  to 
adopt  and  submit  NOx  RACT 
regiilations  for  applicable  NOx 
stationary  sources.  This  also  means  that 
the  Illinois  SIP  can  be  judged  to  be 
complete  despite  the  lack  of  such 
regulations  in  the  Metro-East  St.  Louis 
area. 

V.  What  Comments  Did  We  Receive  and 
What  Are  Our  Responses? 

We  received  5  letters  containing 
comments  regarding  the  January  30, 


2003  proposed  rule.  Four  of  the  letters 
supported  the  proposed  rulemaking 
action.  Two  of  the  four  letters  in  support 
of  the  proposed  rulemaking  action 
raised  issues  to  which  we  are 
responding  in  this  section.  One  of  the 
five  letters  contained  adverse  comments 
and  opposed  the  proposed  rulemaking 
actions.  A  summary  of  the  comments 
and  EPA's  responses  to  them  are 
provided  below.  This  discussion 
addresses  comments  relating  to  the  St. 
Louis  area  as  a  whole  and  comments 
specifically  relating  to  the  Illinois 
portion  of  the  area.  Comments  relating 
specifically  to  the  Missouri  portion  of 
the  area  are  addressed  in  a  separate  final 
rule  for  Missoiui  also  published  today. 

A.  Comments  Related  to  Meeting  the 
Criteria  for  Redesignation  to  Attainment 

Comment  1 :  The  St.  Louis  area  has 
failed  to  meet  any  of  the  five  criteria 
specified  in  section  107(d)(3)(E)  of  the 
CAA  for  redesignation  to  attainment. 

Response  1 :  EPA's  determination  that 
the  St.  Louis  area  has  attained  the  one- 
hour  ozone  standard  is  contained  in  a 
separate  rule  published  in  today's 
Federal  Register.  Further,  EPA  has 
found  that  the  area  has  met  all  five  of 
the  criteria  specified  in  section 
107(d)(3)(E)  of  the  CAA  for 
redesignation  to  attainment.  Below  are 
specific  comments  and  responses  raised 
by  the  commenter  regarding  each 
criterion.  It  should  be  noted  that, 
although  the  commenter  generally 
directed  comments  at  issues  for  both 
States,  Illinois  and  Missouri,  this  final 
rulemaking  focuses  on  the  Illinois 
portion  of  St.  Louis  ozone 
nonattainment  area.  To  that  extent,  most 
responses  given  here  focus  on  that 
portion  of  the  nonattainment  area.  For 
our  responses  relative  to  the  Missouri 
portion  of  the  area,  please  refer  to  the 
separate  final  rulemakings  for  the  State 
of  Missouri  also  published  in  today's 
Federal  Register. 

B.  Comments  Related  to  Criterion  1 :  The 
Area  Must  Be  Attaining  the  1-Hour 
Ozone  NAAQS 

Comment  2:  Monitoring  datd  are  not 
representative  of  air  quality  conditions. 
Monitoring  data  collected  during  the 
Labor  Day  weekend  in  2002  are 
"hopelessly  contaminated"  due  to 
voluntary  emission  reductions 
imdertaken  by  industry  and  others. 

Response  2:  See  the  response  to 
comment  2  in  the  separate  rule  in 
today's  Federal  Register  regarding  the 
determination  of  attainment  for  the  St. 
Louis  area.  See  also  the  responses  to 
comments  18  and  19  below. 

Comment  3:  Monitored  data  run 
directly  coimter  to  air  quality  modeling. 
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The  modeling  supported  the  contention 
that  the  NAAQS  could  be  attained  only 
in  2004  after  all  control  measures  are 
adopted.  Thus,  the  monitored  ozone 
standard  attainment  during  the  2000- 
2002  period  is  a  "fluke"  explainable  by 
factors  other  than  the  success  of  the 
pollution  control  measures.  In  addition, 
based  on  a  September  4, 1992  EPA 
policy  memorandiun  {"Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment,"  from  John 
Calcagni)  (the  Calcagni  Memo),  the 
commenter  believes  that  supplemental 
ozone  modeling  may  be  necessary  to 
determine  the  representativeness  of  the 
monitored  data.  Without  such 
supplemental  modeling,  the  commenter 
asserts  that  the  January  30,  2003 
proposed  rule's  implicit  conclusion  that 
the  St.  Louis  area  ozone  data  are 
"representative"  is  baseless. 

Response  3:  See  the  response  to 
comment  3  in  the  separate  rule  in 
today's  Federal  Register  regarding  the 
determination  of  attainment  for  the  St. 
Louis  area.  See  also  the  responses  to 
comments  19,  21,  23,  and  24  below. 

Comment  4:  The  monitored  data  do 
not  support  a  conclusion  of  continued 
attainment  since  the  number  of 
exceedances  tripled  from  2000  to  2001 
and  more  than  doubled  from  2001  to 
2002,  showing  an  upward  trend  in  peak 
ozone  concentrations.  The  commenter 
notes  that,  if  the  same  number  of  ozone 
standard  exceedances  that  occurred  in 
2002  occur  in  2003  or  2004,  the  area 
will  again  violate  the  one-hour  ozone 
standard. 

Response  4:  See  the  response  to 
comment  4  in  the  separate  rule  in 
today's  Federal  Register  regarding  the 
determination  of  attainment  for  the  St. 
Louis  area.  See  also  the  response  to 
comment  20  below. 

Comment  5:  EPA  asserts  that  the  data 
are  "quality  assured"  but  provided  no 
explanation.  EPA  must  demonstrate  that 
the  data  are  quality-assured.  EPA  must 
document  the  adequacy  of  the  states' 
quality-eissurance  plans.  In  addition,  the 
commenter  questions  whether  the  ozone 
data  relied  on  for  the  attainment 
determination  were  quality-assured 
since  they  were  entered  into  AIRS  faster 
than  usual. 

Response  5:  See  the  response  to 
comment  5  in  the  separate  rule  in 
today's  Federal  Register  regarding  the 
determination  of  attainment  for  the  St. 
Louis  area.  See  also  the  response  to 
comment  2  in  the  separate  rule 
concerning  EPA's  actions  taken  to 
insure  the  proper  monitoring  and 
quality-assurance  of  ozone  data. 


C.  Comments  Related  to  Criterion  2:  The 
Area  Must  Have  a  Fully  Approved  SIP 
Under  Section  1 1 0(k) 

Comment  6:  The  serious  area  SIP 
requirements  of  the  CAA  are  applicable 
to  the  St.  Louis  area.  These 
requirements  have  not  been  met  by  the 
States,  and  there  is  no  "claim"  that  they 
could  not  have  been  submitted  with  the 
redesignation  request.  Thus,  the  SIPs  are# 
not  "fully  approved".  In  addition,  the 
Calcagni  Memo  includes  procedures 
suggested  by  EPA  for  reducing  the 
stringency  of  the  control  measures  by 
requiring  them  to  become  part  of  the 
contingency  plan.  The  states  have  not 
done  these  procedures. 

Response  6:  The  SIP,  which  is 
required  to  be  "fully  approved"  under 
criterion  2,  is  the  "applicable" 
implementation  plan  (section 
107(d)(3)(E)(ii)}.  This  section  requires 
that  the  SIP  must  be  "fully  approved" 
imder  section  llO(k)  rather  thtn 
partially,  conditionally,  or  limitedly 
approved  (Calcagni  Memo  page  3). 
Section  107(d)(3)(E)(v)  requires  the  SIP 
to  include  "all  requirements  applicable 
to  the  area  under  section  110  and  Part 
D".  The  conunenter  asserts,  without 
explanation,  that  the  statute  reqiiires 
EPA  to  determine  that  the  "serious" 
area  requirements  are  applicable  to  its 
consideration  of  the  redesignation 
request  for  the  area.  However,  the  Act  is 
not  as  prescriptive  as  the  conunenter 
assiunes.  See,  Wall  v.  EPA,  265  F.3d 
426,438  (6th  Cir.  2001)  which  states 
"The  statute,  however,  does  not 
describe  how  the  EPA  is  to  decide 
which  Part  D  requirements  are 
'applicable'  in  evaluating  a 
redesignation  request." 

EPA  has  established  a  policy  to 
provide  guidance  in  determining  how  to 
apply  the  statutory  criterion  with 
respect  to  this  issue.  As  stated  in  the 
January  30,  2003  proposed  rule  (68  PR 
4851),  the  Calcagni  Memo  describes 
EPA's  interpretation  of  the  section 
107(d)(3)(E)  requirement.  Under  this 
interpretation,  states  requesting 
redesignation  to  attainment  must  meet 
the  relevant  CAA  requirements  that 
come  due  prior  to  the  submittal  of  a 
complete  redesignation  request.  Areas 
may  be  redesignated  even  though  they 
have  not  adopted  measures  that  come 
due  after  the  submission  of  a  complete 
redesignation  request.  Pursuant  to  the 
January  30,  2003  final  rule  (68  FR  4836), 
the  emission  control  measiu'es  and 
plans  resulting  from  serious 
nonattainment  area  requirements  for  the 
St.  Louis  area  are  due  on  January  30, 
2004.  Since  these  emission  control 
measures  and  plans  are  not  yet  due,  the 
Illinois  SIP  is  not  deficient.  EPA  policy 


and  a  reasonable  application  of  sections 
107(d)(3)(E)(ii)  and  (v)  allow  for  an  area 
to  be  redesignated  without  the  area 
adopting  measures  which  are  not  yet 
due.  EPA  has  consistently  applied  this 
policy  and  interpretation  in  other 
redesignations,  including  the  Detroit- 
Ann  Arbor  redisgnation  discussed  at  60 
FR  12465-12466. 

In  addition,  there  is  no  requirement  in 
section  107(d)(3)(E)  that  indicates  that 
States  must  "claim"  that  they  could  not 
have  submitted  the  serious  area  SIP 
revisions  or  any  additional  revisions  at 
the  time  of  the  redesignation  requests  if 
those  requirements  aie  not  applicable  to 
the  area  when  the  requests  are  made. 
EPA's  action  to  reclassify  the  St.  Louis 
area  to  a  serious  nonattainment  area  was 
published  in  the  Federal  Register  after 
Illinois  had  submitted  its  redesignation 
request,  and  it  established  a  deadline  for 
submission  of  the  serious  area 
requirements  which  has  not  yet  passed. 
Thus,  Illinois  is  not  required  to  include 
in  its  request  a  "claim"  that  the  State 
cannot  complete  the  serious  area 
requirements. 

Finally,  the  Calcagni  Memo  (pages 
12-13)  discusses  the  statutory 
requirement  that  the  State  must 
implement  all  measures  included  in  its 
SIP  prior  to  redesignation.  (In  our 
response  to  comment  26  below,  we 
discuss  how  tliis  requirement  has  been 
met.)  This  requirement  does  not  expand 
the  universe  of  requirements  which  are 
"applicable"  for  purposes  of 
redesignation.  Unless  the  serious  area 
requirements  are  applicable,  and 
already  contained  in  the  SIP  prior  to 
redesignation,  the  discussion  in  the 
Calcagni  Memo  does  not  relate  to  the 
issue  raised  by  the  commenter.  Because 
the  serious  area  requirements  are  not 
applicable  requirements  for  the  Metro- 
East  St.  Louis  area  and  Illinois,  the 
guidance  in  the  Calcagni  Memo  relating 
to  mechanisms  for  converting  part  D 
measures  into  contingency  measures  is 
not  applicable  for  the  purposes  of  this 
redesignation  and  assessment  of  Illinois' 
ozone  maintenance  plan. 

Comment  7:  The  January  30,  2003 
proposed  rule  suggests  that  a  SIP 
meeting  the  serious  area  requirements 
need  not  be  fully  approved  because 
such  a  plan  is  not  yet  due.  The 
conunenter  believes  that  the  CAA  does 
not  make  an  exception  for  SIP  revisions 
that  have  or  have  not  become  due.  In 
fact,  the  serious  area  requirements  have, 
as  a  matter  of  law,  become  due.  The 
plans  were  due  by  June  14, 1998,  and  no 
later  than  May  18,  2002  piusuant  to 
previous  EPA  and  Court  actions.  The 
commenter  stated  that  the  May  18,  2002 
date  was  set  by  EPA  in  a  March  19,  2001 
rulemaking,  and  that  the  effect  of  a 
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decision  by  the  Court  of  Appeals  for  the 
Seventh  Circuit  was  to  reinstate  this 
submission  due  date. 

Response  7:  Section  107(d)(3)(E)(ii)  of 
the  Act  requires  that  the  applicable  SIP 
for  the  area  must  be  fully  approved 
under  section  llO(k)  of  the  Act  as  one 
of  the  criteria  for  redesignation  to 
attainment.  As  discussed  in  comments  6 
above  and  8  below,  the  applicable  SEP 
for  the  Illinois  portion  of  the  St.  Louis 
area  is  fully  approved,  and  the  serious 
area  emission  control  measure  and  plan 
requirements  are  not  yet  due.  In  making 
this  determination,  EPA  is  not  creating 
an  "exception"  to  the  statutory 
requirements  for  approved  SIPs,  but  is 
determining  that  SIP  revisions  which 
are  not  yet  due  are  not  "applicable"  for 
purposes  of  sections  107(d)(3)(E)(ii)  and 
(v)  of  the  Act  (for  piuposes  of  assessing 
the  State's  ozone  redesignation  request). 
As  noted  in  the  January  30,  2003 
proposed  rule  at  68  FR  4838,  on 
November  25,  2002,  the  Court  of 
Appeals  for  the  Seventh  Circuit  vacated 
a  June  26,  2001  final  rule  extending  the 
St.  Louis  area's  attainment  date  to 
November  15,  2004,  and  remanded  to 
EPA  for  "entry  of  a  final  rule  that 
reclassifies  St  Louis  as  a  serious 
nonttttainment  area  effective 
immediately  *  *  *"  [Sierra  Club  and 
Wssouri  Coalition  for  the  Environment 
v.  EPA,  311  F.  3d  853  (7th  Cir.  2002)). 
In  response  to  the  Court's  order,  and  in 
accordance  with  section  181(b)(2)  of  the 
Act,  EPA  reinstated  the  nonattainment 
determination  and  reclassification 
contained  in  the  March  19,  2001 
rulemaking  (66  FR  15585),  but  did  not 
reinstate  the  state  plan  revision  and 
regiilation  due  date  established  in  that 
rulemaking.  In  the  January  30,  2003 
final  rule,  EPA  established  a  deadline  of 
12  months  after  January  30,  2003  for  the 
States  to  submit  the  serious  area 
requirements.  The  rationale  for  the 
deadline  is  stated  in  the  January  30, 
2003  final  rule  (68  FR  4838).  Today's 
final  redesignation  rule  does  not  reopen 
the  January  30,  2003  final  rule,  and 
comments  on  the  appropriate  deadline 
for  the  serious  area  requirements  are 
beyond  the  scope  of  this  rule. 

With  respect  to  the  commenter's 
assertion  that  the  serious  area 
requirements  should  have  been  due  by 
Jime  14, 1998,  this  is  based  on  an 
argument  made  by  the  conmienter  in  the 
U.S.  District  Court  and  in  the  Court  of 
Appeals  for  the  Disfrict  of  Columbia  that 
the  reclassification  of  the  St.  Louis  area 
to  serious  should  have  been  made 
retroactive  to  1997,  with  the  serious  area 
measures  due  in  1998.  This  argiunent  is 
not  only  outside  of  the  scope  of  this 
rulemaking  as  explained  previously,  but 
it  was  also  rejected  by  the  Court.  (See, 


Sierra  Club  v.  Whitman,  285  F.3d,  68 
(D.C.  Cir.  2002)).  As  explained  above, 
EPA's  determination  that  the  serious 
area  requirements  are  not  "applicable" 
with  respect  to  this  redesignation  is 
consistent  with  the  Act,  with  the 
January  30,  2003  final  rule,  with 
applicable  EPA  policy,  and  with 
relevant  judicial  decisions. 
Additionally,  note  that  the  decision 
made  by  the  Court  on  November  25, 

2002  requfred  the  EPA  to  rulemake  to 
reclassify  the  St.  Louis  area  to  serious 
nonattainment  effective  immediately  on 
the  date  of  the  rulemaking.  The  Court 
did  not  order  the  EPA  to  reinstate  the 
reclassification  with  an  effective  date 
contained  in  the  March  19,  2001 
rulemaking,  and  the  Coxul  did  not  order 
the  EPA  to  reinstate  the  May  18,  2002 
State  plan  due  date  set  forth  in  the 
March  19,  2001  rulemaking. 

Comment  8:  There  is  no  "fully 
approved"  or  even  partially  approved 
SIP  because  the  June  26,  2001  rule  was 
vacated  by  the  Court  of  Appeals  for  the 
Seventh  Circuit. 

Response  8:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  In  this  rule,  EPA 
is  providing  a  response  regarding  only 
the  Illinois  portion  of  the  St.  Louis  area. 
See  the  separate  rule  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missoiui  portion  of  the 
St.  Louis  area. 

In  the  January  30,-2003  proposed  rule 
at  68  FR  4850  through  4856,  EPA 
described  the  actions  taken  by  EPA  in 
the  June  26,  2001  rule  which  were 
vacated  by  the  Court  of  Appeals  for  the 
Seventh  Circuit.  Also,  in  the  January  30, 

2003  proposed  rule  at  68  FR  4850 
through  4856,  EPA  reproposed  to 
approve  some  requirements,  and 
explained  that  certain  additional  actions 
vacated  by  the  Court  were  no  longer 
applicable  requirements  since  the  area 
has  attained  the  NAAQS.  As  discussed 
in  the  January  30,  2003  proposed  rule, 
the  additional  actions  vacated  by  the 
Court  which  are  no  longer  applicable 
include  the  contingency  measure 
requirements  of  section  172(c), 
additional  RACM  requirements  of 
section  172(c)(1)  and  section  182(b),  and 
the  attaiiunent  demonstration 
requirements  of  section  182(b)(1).  That 
discussion  is  incorporated  by  reference 
herein.  See  also  the  discussion  in 
section  H.  A  of  the  separate  rulemaking 
in  today's  Federal  Register  concerning 
the  inapplicability  of  certain 
requirements. 

In  the  June  26,  2001  rule,  EPA  took 
the  following  applicable  actions: 
approved  Missouri's  and  Illinois'  1-hour 


ozone  attainment  demonstration;  found 
that  the  St.  Louis  ozone  nonattainment 
area  met  the  reasonably  available 
control  measures  (RACM)  requirements 
of  the  Act;  found  that  the  contingency 
measures  identified  by  the  States  are 
adequate;  approved  the  Illinois  and 
Missouri  motor  vehicle  emissions 
budgets  (MVEBs);  and  approved  an 
exemption  from  the  NO,  RACT 
requirements  for  and  disapproved  an 
exemption  from  the  NO,  new  source 
review  (NSR)  and  NO,  conformity 
requirements  for  the  Illinois  portion  of 
the  St.  Louis  ozone  nonattainment  area. 
EPA  has  determined,  for  the  reasons 
stated  in  the  proposed  rule,  that  the 
attainment  demonstration,  and  RACM 
requirements,  are  no  longer  applicable 
requirements  since  the  area  has  attained 
the  NAAQS.  In  this  final  rule,  EPA  is 
approving  contingency  measures  as  part 
of  Illinois'  maintenance  plan,  granting 
an  exemption  from  the  NO,  RACT 
emission  control  requirements,  and 
approving  MVEBs  for  2014,  for  the 
Illinois  portion  of  the  area. 

To  be  considered  fully  approved 
pursuant  to  section  110(k),  the  SIP  must 
not  have  partial  approval,  disapproval, 
or  conditional  approval  of  submittals. 
EPA  is  not  partially  approving, 
disapproving,  nor  conditionally 
approving  any  of  the  SIP  actions 
contained  in  the  June  26.  2001  rule 
vacated  by  the  Court.  EPA  is  fully 
approving  the  measures  submitted  by 
Illinois  which  are  applicable  for 
purposes  of  section  107(d)(3)(E)(v),  and 
is  determining  that  the  other 
submissions  are  not  applicable. 
Therefore,  the  Illinois  SIP  is  "fully 
approved"  for  all  appUcable 
requirements. 

Comment  9:  EPA  attempted  to  assert 
that  the  Illinois  and  Missouri  SIPs  "can 
be  considered  to  be  approved".  This  is 
a  "pseudo-approval"  and  an  attempt  by 
EPA  to  escape  the  simple 
straightforward  statutory  requirement 
for  a  fully  approved  SIP.  This  effort  by 
EPA  fails  because  of  the  clear  language 
of  the  CAA,  and  because  EPA  must  do 
a  rulemaking  to  approve  the  SIPs.  EPA 
is  also  avoiding  the  requirement  for 
judicial  review  of  its  actions. 

Response  9:  This  comment  refers  to 
both  the  Missoiui  and  Illinois  portions 
of  the  St.  Louis  area.  In  this  rule,  EPA 
is  providing  a  response  regarding  only 
the  Illinois  portion  of  the  St.  Louis  area. 
See  the  separate  rule  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

The  use  of  the  phrase  "can  be 
considered  to  be  approved"  (See  the 
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January  30,  2003  proposed  rule  at  68  FR 
4851—4852)  was  merely  a  statement  that 
the  SIP  will  meet  the  section  110 
requirements  and,  as  such,  "can  be 
considered  to  be  approved"  if  EPA 
approves  certain  plan  elements, 
described  in  the  proposed  rulemakings. 
hi  the  January  30,  2003  proposed  rule, 
EPA  proposed  to  grant  an  exemption  to 
the  State  of  Illinois  firom  the  NOx  RACT 
requirements  in  the  Illinois  portion  of 
the  St.  Louis  area  under  section  182(f) 
of  the  Act.  In  today's  final  rule,  EPA  is 
taking  final  action  exempting  the  State 
of  Illinois  from  the  NOx  RACT 
requirements  in  the  Metro-East  St.  Louis 
area.  By  taking  this  action,  EPA  now 
concludes  that  the  Illinois  SIP  is  fully 
approved.  The  use  of  the  quoted  phrase 
was  not  intended  to  escape  a  statutory 
requirement.  Ln  fact,  it  recognized  EPA's 
obligation  to  complete  rulemaking  in 
order  to  approve  the  SIP,  and  it 
recognized  that  EPA  could  not 
determine  that  the  SIP  was  fuUy 
approved  and  complete  the 
redesignation  of  the  Illinois  portion  of 
the  St.  Louis  area  to  attainment  of  the 
one-hour  ozone  NAAQS  imtil  it  took 
final  action  to  approve  the  remaining 
SIP  element  (an  exemption  from  a  RACT 
requirement,  as  approved  today, 
eliminates  the  CAA  requirement  for 
NOx  RACT  and  moots  this  SIP  element). 
All  of  the  SIP  elements  which  are 
applicable  to  the  Metro-East  St.  Louis 
area  for  purposes  of  redesignation  have 
either  been  approved  in  previous 
rulemakings  or  are  approved  in  today's 
rule. 

The  proposed  rule  at  68  FR  4851 
states  that  on  November  25.  2002,  the 
U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  (Court)  issued  a  decision  in 
Sierra  Club  and  Missouri  Coalition  for 
the  Environment  v.  EPA,  311  F.3d.  853 
{7th  Cir.  2002)  ("Sierra  Club").  In  this 
decision,  the  Couji  vacated  the  Jime  26, 
2001  final  rule  and  remanded  to  EPA  for 
entry  of  a  final  rule  that  reclassifies  St. 
Louis  as  a  serious  nonattainment  area 
for  ozone.  Although  the  Court's  decision 
extensively  addressed  only  EPA's  action 
extending  the  attainment  date  for  St. 
Louis  providing  its  rationale  for 
vacating  this  action,  the  Court's  order 
also  vacated  the  other  EPA  actions  in 
the  June  26,  2001  final  rule.  EPA  has 
approved  all  SIP  elements  that  are 
applicable  to  the  Metro-East  St.  Louis 
area,  and  is  today  determining  that 
others  are  not  applicable.  This  is  not  a 
"psuedo-approval"  of  the  SIP  elements, 
but  a  determination  that  because  certain 
requirements  are  not  applicable  (e.g., 
the  ozone  attainment  demonstration  and 
RACM),  they  need  not  be  approved.  (See 
response  to  comment  8  for  more 


discussion.)  The  applicable 
requirements  which  were  approved 
prior  to  the  vacated  June  26,  2001  action 
(e.g.,  VOC  RACT  and  the  15  percent 
ROP  plan)  were  subject  to  notice  and 
comment  rulemaking  and  judicial 
review.  The  measures  approved  today 
(the  ozone  maintenance  plan  and 
contingency  measures,  MVEBs,  and 
NOx  RACT  exemption)  have  been 
subject  to  notice  and  comment 
rulemaking  and  this  action  is  subject  to 
judicial  review.  Our  determination  that 
certain  requirements  are  not  applicable 
has  been  subject  to  notice  and  comment 
rulemaking  and  is  subject  to  judicial 
review.  The  public  has  had  full 
opportunity  to  comment  on  all  of  our 
actions,  as  evidenced  by  the  numerous 
comments  submitted  by  the  commenter. 
Therefore,  EPA  has  not  avoided  any 
requirement  for  public  comment  or 
judicial  review. 

In  acting  on  a  redesignation  request, 
EPA  can  rely  on  any  prior  SIP  approvals 
plus  any  additional  approvals  it  may 
perform  in  conjunction  with  acting  on 
the  redesignation.  EPA  has  already 
taken  final  action  to  approve  all 
required  SIP  elements  or  is  approving 
them  in  conjunction  with  this  final 
action  on  the  redesignation.  Therefore, 
the  Metro-East  St.  Louis  area  has  a  fully 
approved  SIP.  See  the  Calcagni  Memo, 
page  3.  The  Calcagni  Memo  allows  for 
approval  of  SIP  elements  and 
redesignation  to  attainment  to  occur 
simultaneously,  and  EPA  has  frequently 
taken  this  approach  in  its  redesignation 
actions.  See  (66  FR  53096)  (Pittsburgh- 
Beaver  Valley,  Peiuisylvania,  October 
19,  2001);  (65  FR  37879)  (Cincinnati- 
Hamilton,  Ohio,  Jime  19,  2000);  (61  FR 
20458)  (Cleveland-Akron-Lorain,  Ohio, 
May  7. 1996);  (60  FR  37366)  (July  20, 
1995);  and  (61  FR  31832-31833)  (Grand 
Rapids,  Michigan,  June  21, 1996). 

Comment  10:  The  SIP  fails  to  meet  the 
section  110  requirements  because  the 
inapplicable  "moderate"  area 
requirements  contained  in  the  SIP  do 
not  provide  for  implementation, 
maintenance,  and  enforcement  of  the 
NAAQS;  modeling  shows  that  the  plan 
does  not  provide  for  attainment  until 
2004. 

Response  10:  EPA  finds  that  the 
Illinois  SIP  meets  the  section  110 
requirements.  See  the  January  30,  2003 
proposed  rule  and  responses  to 
comments  8  and  9  for  further 
discussion.  See  the  responses  to 
comments  19,  21,  23,  and  24  below.  See 
also  the  response  to  comment  3  in  the 
separate  rule  published  in  today's 
Federal  Reg;i8ter  with  regard  to  the 
redesignation  of  the  Missouri  portion  of 
the  St.  Louis  area. 


Comment  1 1 :  The  SIP  fails  to  meet  the 
part  D  requirements  of  the  CAA.  EPA 
asserts  that  certain  requirements  of  part 
D  are  not  applicable  because  monitoring 
data  show  that  the  area  has  attained. 
EPA  relies  on  the  case  of  Sierra  Club  v. 
EPA  for  this  conclusion.  However,  this 
case  has  no  application  here  because  it 
was  not  a  "redesignation  case".  Given 
the  attainment  demonstration  modeling, 
it  would  be  impossible  to  conclude  that 
any  of  the  "Part  D  requirements  are  not 
necessary".  All  part  D  requirements  are 
applicable  unless,  prior  to 
redesignation,  EPA  formally  exempts 
the  St.  Louis  area  fi-om  the  Part  D 
requirements. 

Response  1 1 :  See  section  II.  A  of  the 
separate  rule  published  in  today's 
Federal  Register  with  regard  to  the 
redesignation  of  the  Missouri  portion  of 
the  St.  Louis  area  for  a  discussion  of  the 
rationale  for  EPA's  determination  of 
attainment  and  suspension  of  certain 
CAA  requirements. 

The  part  D  requirements  appUcable  to 
the  Metro-East  St.  Louis  area 
specifically  include  the  requirements  of 
sections  172(c)  and  176  as  well  as  the 
applicable  requirements  of  subpart  2. 
"The  section  172(c)  requirements  include 
General  Plan  Requirements  which,  to 
the  extent  applicable,  must  provide  for 
the  implementation  of  all  RACM  as 
expeditiously  as  practicable  (at  a 
minimum,  this  requires  RACT  for 
stationary  sources).  Reasonable  Further 
Progress  (RFP),  emissions  inventories, 
identification  and  quantification  of 
allowable  emissions  for  major  new  or 
modified  stationary  sources,  permits  for 
new  and  modified  major  stationary 
sotirce,  other  emission  control  measures 
needed  to  assure  attainment  of  the 
NAAQS,  section  110(a)(2)  requirements, 
and  contingency  measures.  Section 
110(a)(2)  requirements  include: 
submittal  of  a  SIP  that  has  been  adopted 
by  the  state  after  reasonable  public 
notice  and  hearing;  provisions  for 
establishment  and  operation  of 
appropriate  apparatus,  methods, 
systems,  and  procedures  needed  to 
monitor  ambient  air  quality; 
implementation  of  a  source  permit 
program;  provisions  for  the 
implementation  of  part  C  requirements 
(Prevention  of  Significant  Deterioration 
(PSD));  provisions  for  the 
implementation  of  part  D  requirements 
(nonattainment  area  New  Source 
Review  (NSR))  permit  programs); 
provisions  for  stationary  source 
emission  control  measiu-es,  source 
monitoring,  and  source  reporting; 
provisions  for  air  pollution  modeling; 
and  provisions  for  public  and  local 
agency  participation  in  planning  and 
emission  control  rule  development. 
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Subpart  2  requirements  include: 
attainment  demonstrations;  1990  base 
Vtear  inventory  and  periodic  emissions 
inventories  updates;  emission 
statements;  15  percent  rate-of-progress 
plans;  VOC  RACT;  RACM;  stage  II  vapor 
^overy;  I/M;  and  NOx  emission 
controls. 

As  stated  in  the  response  to  comment 
8  above,  Illinois'  SIP  meets  all 
applicable  requirements,  including 
section  110  and  part  D  requirements.  As 
Stated  in  the  January  30.  2003  proposed 
rule  at  68  FR  4852  and  4853,  EPA  has 
approved  Illinois'  RFP  plan,  permitting 
programs,  and  VOC  RACT  rules  as 
meeting  the  requirements  of  part  D. 
Illinois'  SIP  has  regulations  requiring 
annual  emission  statements  from  major 

Sources.  Illinois  has  submitted  complete 
mission  inventories,  which  have  been 
approved  by  the  EPA.  Illinois  has 
approved  general  conformity  rules 
pursuant  to  section  176.  In  this  action, 
EPA  has  approved  Illinois'  maintenance 
plan,  which  includes  adequate 
contingency  measures.  Thus,  Illinois 
has  met  the  applicable  part  D 
i^uirements  of  the  Act.  Note  also  that, 
as  stated  in  our  response  to  comment  8 
above,  by  finding  that  the  St.  Louis  area 
has  attained  the  one-hour  ozone 
standard,  the  attainment  demonstration 
and  RACM  requirements  are  no  longer 
applicable  requirements.  See  also  the 
final  rule  for  Missouri  published  in 
today's  Federal  Register  describing  how 
the  Missouri  portion  of  the  area  has  met 
the  applicable  requirements. 

NeiUier  Section  107(d)(3)(E)  of  the  Act 
nor  EPA  poUcy  referenced  by  the 
commenter  require  modeling  as  a 
prerequisite  to  redesignation  of  an 
dzone  nonattainment  area.  In  addition, 
no  modeling  was  conducted  as  part  of 
the  redesignation  requests  submitted  by 
Missouri  or  Illinois.  Thus,  there  is  no 
ihodeling  basis  for  EPA  to  make  any 
conclusions  regarding  the  necessity  for 
the  Part  D  requirements.  (Modeling  is 
itot  a  required  element  of  a 
r^esignation  request.  See,  65  FR 
37879 — Cincinnati  redesignation  for 
additional  discussion  of  this  issue.  (See, 
Wall  V.  EPA,  265  F.3d.  426  upholding 
this  interpretation.)  However,  the 
monitoring  data  collected  over  the  2000 
through  2002  period  show  that  the  area 
has  in  fact  attained  the  ozone  standard. 
EPA  finds  no  need  for  further  controls 
to  bring  about  attainment. 

With  respect  to  the  commenter's 
assertion  that  the  Tenth  Circuit  Court  of 
Appeals  Sierra  Club  v.  USEPA  case  is 
not  applicable  because  it  is  not  a 
"redesignation"  case,  the  commenter 
misses  the  point  of  the  case  as  it  relates 
to  St.  Louis.  The  Tenth  Circuit's 
endorsement  of  the  interpretation  of  the 


Act  in  "Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  John  S. 
Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards,  May  10, 1995 
(Seitz  Memo),  that  certain  "statutory" 
requirements  relating  to  attainment  are 
not  applicable  to  an  area  which  has 
attained  the  standard,  was  not 
dependent  on  the  fact  that  the  area  was 
not  being  redesignated.  The  case 
involved  a  determination  by  EPA  that 
Salt  Lake  and  Davies  Coimties,  Utah, 
had  attained  the  ozone  standard,  and 
that,  therefore,  certain  additional 
requirements  relating  to  attainment 
(such  as  an  attainment  demonstration) 
would  not  apply  so  long  as  the  area 
continued  to  attain.  The  Court  expressly 
recognized  that  the  area  could  be 
redesignated  without  having  met  those 
requirements,  even  though  the  action  at 
issue  there  was  an  attainment 
determination  and  not  a  redesignation. 
The  Court  stated:  "Recall  that  die 
Environmental  Protection  Agency's 
determination  to  exempt  the  Counties 
from  limited  ozone  requirements  is 
really  no  more  than  a  suspension  of 
those  requirements  for  so  long  as  the 
area  continues  to  attain  the  standard  or 
until  the  area  is  formally  redesignated  to 
attainment."  [Sierra  Club  v.  USEPA.  99 
F.3d.  1551.  1558  (10th  Cir.1996))  (See 
also.  66  FR  53095  for  EPA's 
redesignation  of  the  Pittsburgh  area.) 
The  Court  did  not  say.  as  the  commenter 
would  have  it.  that  the  area  would  have 
to  adopt  those  measures  which  had  been 
determined  to  be  unnecessary  in  order 
to  be  redesignated.  As  it  did  in  the  Utah 
Counties,  in  which  EPA  redesignated 
those  Counties  without  requiring  that 
they  meet  the  suspended  requirements. 
EPA  is  here  determining  that  the  St. 
Louis  area  is  attaining  the  standard  and 
that  certain  CAA  requirements  do  not 
apply..  The  basis  for  this  determination 
and  the  suspension  of  certain 
requirements  for  the  area  was  explained 
in  detail  in  the  January  30.  2003 
proposed  rule  at  68  FR  4850-4858  and 
further  explained  in  this  response  to 
various  comments  on  the  issue.  The 
determination  is  based  on  monitored 
data,  not  modeling,  for  reasons 
explained  in  this  notice.  Nothing  in  the 
Tenth  Circuit  case  prohibits  EPA  from 
simultaneously  suspending  the 
requirements  and  redesignating  an  area, 
which  is  what  this  rulemaking 
accomplishes.  EPA  has  taken  this  dual 
action  in  a  number  of  areas,  including 
Louisville  (66  FR  53665),  Cincinnati  (65 
FR  37879),  Grand  Rapids  (61  FR  31831), 
and  Pittsburgh  (66  FR  53094).  Upon 


redesignation  to  attainment,  the 
suspended  nonattainment  requirements 
will  no  longer  apply  at  all  since  the  area 
is  no  longer  designated  as  a 
nonattainment  area. 

Comment  12:  EPA  asserts  that  the 
RACM  requirements  of  section  172(c)(1) 
need  not  be  adopted  because  the  area 
has  attained  the  NAAQS.  thus,  these 
measures  would  not  accelerate 
attainment.  This  is  confoundingly 
circular  reasoning  which  erases  the 
"fully  approved"  requirements  of  the 
CAA.  EPA's  assertion  is  not  relevant 
here. 

Response  12:  The  April  16,  1992 
General  Preamble  (57  FR  13560)  states 
that  EPA  interprets  section  172(c)(1) 
such  that  the  RACM  requirements  are  a 
"component"  of  an  area's  attainment 
demonstration.  Thus,  since  the 
attainment  demonstration  is  not  an 
applicable  requirement,  RACM  is  also 
no  longer  an  applicable  requirement. 
See  our  response  to  comment  8  above 
for  further  discussion.  EPA  has  also 
been  consistent  in  this  interpretation. 
See  the  final  rulemaking  for  Pittsburgh, 
66  FR  53096  (October  19,  2001)  for 
additional  discussion  of  this 
interpretation. 

EPA  believes  that  its  policy  is  not 
"confoimdingly  circiUar  reasoning"  but 
rather  straightforward  reasoning.  It  is 
reasonable  to  conclude  that  states  need 
not  develop  an  attainment 
demonstration  showing  how  they  will 
attain  a  NAAQS  that  they  have  already 
attained.  Similarly,  states  need  not 
adopt  additional  RACM  as  necessary  to 
accelerate  attainment  when  attainment 
has  already  been  achieved. 

As  stated  in  the  response  to  comments 
8  and  9  above,  SIPs  must  be  "fully 
approved,"  as  required  by  section 
107(d)(3)(E)(ii),  only  with  respect  to  the 
"applicable"  requirements  of  section 
110  and  part  D.  as  addressed  in  section 
107(d)(3)(E)(v)oftheAct.  If 
requirements  are  not  "applicable"  with 
respect  to  those  sections,  they  need  not 
be  fully  approved. 

Comment  13:  The  RACM  and  RACT 
requirements  of  the  CAA  are  not  tied  to 
reasonable  further  progress  but  are 
required  by  the  CAA  to  be  implemented 
as  expeditiously  as  practicable.  This  is 
supported  by  H.R.  Rep.  No.  101-490, 
Part  2, 101st  Cong.,  2d  Sess.  at  p.  223; 
Sierra  Club  v.  USEPA,  99  F.3d  1551, 
1557  (lOth  Cir.  1996);  Wall  v.  EPA,  265 
F.3d  426,  441  (6th  Cir.  2001);  and,  EPA's 
Seitz  Memo,  page  4.  EPA's  contention 
that  any  additional  RACM  and  RACT 
measures  need  not  be  adopted  directiy 
repudiates  the  plain  language  of  the 
CAA. 

Response  13:  This  comment  refers  to 
both  the  Missouri  and  the  Illinois 
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portions  of  tllB^t.  Louis  area.  EPA  is 
hereby  provicmig  a  response  regarding 
the  Illinois  portion  of  the  St.  Louis  area. 
See  the  separate  rulemaking  in  today's 
Federal  Register  regarding  the 
redesignation  of  the  Missoiui  portion  of 
the  St.  Louis  area  for  EPA's  response  to 
this  comment  as  it  pertains  to  die 
Missouri  portion  of  the  St.  Louis  area. 

The  RFP  requirement  under  section 
172(c)(2)  of  the  Act  is  defined  via 
section  171(1)  of  the  Act  as  an  aimual 
incremental  reduction  in  emissions  of 
the  relevant  eiir  pollutant  (VOC  and  NOx 
in  this  case)  that  is  required  to  ensure 
attainment  of  the  applicable  standard 
(here  the  one-hour  ozone  standard)  by 
the  applicable  date.  Section  182(b)(1)(A) 
sets  forth  the  specific  requirements  for 
RFP  for  a  moderate  nonattainment  area 
which  includes  a  reduction  in  VOC 
emissions  of  at  least  15  percent  from 
baseline  emissions.  As  stated  in  the 
January  30,  2003  proposed  rule  at  68  FR 
4854,  EPA  approved  Illinois'  15  percent 
ROP  plan  on  July  14,  1997  (62  FR 
37494). 

RACM  is  a  general  requirement  of 
section  172(c)(1)  which  calls  for  SIPs  to 
contain  "all  reasonably  available  control 
measiues  as  expeditiously  as  practicable 
(including  such  reductions  in  emissions 
firom  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  and  shall  provide  for 
attainment  of  the  national  primary 
ambient  air  quality  standards."  EPA  has 
consistendy  interpreted  this  provision 
to  require  only  implementation  of 
potential  RACM  measures  that  could 
contribute  to  reasonable  progress  or 
attainment.  See  General  Preamble  57  FR 
13498,  April  16, 1992.  Thus,  where  an 
area  has  already  met  all  applicable 
requirements  for  progress  and  has 
attained  the  relevant  standard,  no 
additional  RACM  measiu^s  are 
required. 

Section  182(b)(2)  specifies  the  SIP 
requirements  for  RACT  in  moderate 
nonattaimnent  areas.  These 
requirements  include  implementation  of 
RACT  at  each  source  of  VOC  covered  by 
Control  Technology  Guidelines  (CTGs) 
and  at  all  other  major  sources  of  VOC. 
EPA  has  never  indicated  that  the  area 
could  avoid  implementing  VOC  RACT 
requirements  because  the  area  has 
attained  the  standard. 

As  stated  in  the  January  30,  2003 
proposed  rule  at  68  FR  4855,  Illinois  has 
adopted  and  implemented  all  required 
VOC  RACT  rules.  In  addition,  section 
182(f)  establishes  NOx  RACT 
requirements  for  major  stationary 
sources.  Under  the  provisions  of  section 
182(f),  the  EPA  is  exempting  the  IlUnois 
portion  of  the  St.  Louis  ozone 


nonattainment  area  firom  the 
requirements  for  NOx  RACT  in  this 
rulemaking.  With  the  granting  of  this 
exemption,  Illinois  has  met  all 
applicable  RACT  requirements. 

The  commenter  states  that  H.R.  Rep. 
No.  101^90,  Part  2,  101st  Cong.,  2d 
Sess.  at  p.  223  does  not  tie  RACM  and 
RACT  measures  to  RFP.  This  document 
is  a  recitation  of  the  statute,  but  does  not 
address  tying  RACM  and  RACT  to  RFP. 

With  respect  to  the  commenter's 
contention  that  EPA's  position  regarding 
additional  RACM  and  RACT  measures 
being  rejected  in  the  Tenth  Circuit 
Sierra  Club  case  and  in  Wall  v.  EPA,  the 
commenter  is  incorrect.  The  Wall  case 
involved  VOC  RACT,  which  is  not  an 
issue  here,  because,  as  discussed 
previously,  and  in  response  to  comment 
14  below,  Illinois  has  adopted  all 
applicable  VOC  RACT  measures.  The 
Tenth  Circuit  Sierra  Club  case  upheld 
EPA's  determination  that  RACT  was  not 
tied  to  reasonable  further  progress,  and 
that  case  did  not  address  EPA's 
interpretation  of  RACM  at  all.  The 
commenter's  Seventh  Circuit  brief, 
which  it  relies  on  to  support  its  position 
that  RACM  requirements  must  be  met 
for  an  area  to  be  redesignated,  argued 
that  EPA's  interpretation  of  the  RACM 
requirement  (that  section  172(c)(1) 
requires  only  implementation  of  all 
RACM  which  would  expedite 
attainment)  is  an  improper  reading  of 
the  CAA.  That  issue  was  not  addressed 
or  decided  by  the  Seventh  Circuit. 
However,  the  issue  of  EPA's 
interpretation  of  the  RACM  requirement 
was  raised  and  upheld  in  the  5th  Circuit 
(Sierra  Club  v.  EPA,  314  F.3d  735,  743- 
45  (5th  Cir.  2002))  and  in  the  District  of 
Columbia  Circuit  (Sierra  Club  v.  EPA 
294  F.3d  155,  162-63  (D.C.  Cir.  2002)). 
Both  circuits  foimd  that  EPA's 
interpretation  that  the  statute  only 
required  implementation  of  RACM 
measiu-es  that  woidd  advance 
attainment  was  reasonable. 

Comment  14:  The  rulemaking  should 
identify  each  VOC  RACT  rule 
implemented  by  the  states  and  identify 
whether  the  states  have  met  the  VOC 
RACT  requirements. 

Response  14:  This  comment  refers  to 
both  die  Missouri  and  the  Illinois 
portions  of  the  St.  Louis  area.  EPA  is 
here  providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

The  January  30.  2003  proposed  rule 
states  at  68  FR  4855  that  both  States 
have  adopted  and  implemented  all 


required  VOC  RACT  rules.  In  addition, 
the  proposed  rule  provided  the 
following  Web  site  which  contains  the  • 
content  of  Illinois  rules:  http:// 
www.epa.gov/region5/air/sips/sips.htm. 

The  Illinois  VOC  RACT  rules  for  die 
Metro-East  St.  Louis  area  listed  on  this 
Web  site  include  the  following: 
Part  219 — A  General  Provisions 
Part  219 — B  Organic  Emissions  From 

Storage  And  Loading  Operations 
Part  219 — C  Organic  Emissions  From 

Miscellaneous  Equipment 
Part  219— E  Solvent  Cleaning 
Part  219— F  Coating  Operations 
Part  219— G  Use  Of  Organic  Material 
Part  219— H  Printing  And  Publishing 
Part  219— Q  Synthetic  Organic 

Chemical  And  Polymer 

Manufacturing  Plant 
Part  219— R  Petroleum  Refining  And 

Related  Industries;  Asphalt  Materials 
Part  219 — S  Rubber  And  Miscellaneous 

Plastic  Products 
Part  219— T  Pharmaceutical 

Manufacttmng 
Part  219— V  Socmi:  Batch  And  Air 

Oxidation  Processes 
Part  219 — W  Agricultiu-e 
Part  219— X  Construction 
Part  219 — Y  Gasoline  Distribution 
Part  219— Z  Dry  Cleaners 
Part  219— Aa  Paint  And  Ink 

Manufacturing 
Part  219— Bb  Polystyrene  Plants 
Part  219 — Gg  Marine  Terminals 
Part  219— Hh  Motor  Vehicle  Refinishing 
Part  219 — Pp  Miscellaneous 

Manufacturing 
Part  219 — Qq  Misc.  Formulation  M|g. 
Part  219 — Rr  Misc.  Organic  Chemical 

Mfg. 
Part  219— Tt  Other  Emission  Units 
Part  219 — Appendices. 

These  VOC  control  rules  have  been 
incorporated  into  the  Illinois  SIP  by 
reference  at  40  CFR  52.720.  As  part  of 
the  December  26,  2002  redesignation 
request  submittal,  the  lEPA  has 
confirmed  that  the  State  has 
implemented  all  RACT  rules  contained 
in  die  SIP. 

Comment  15:  The  January  30,  2003 
proposed  rule  concedes  that  EPA's 
waiver  of  the  NOx  RACT  requirements 
for  the  Illinois  portion  of  the 
nonattainment  area  was  vacated  by  the 
Court  of  Appeals  for  the  Seventh 
Circuit.  Therefore,  the  Illinois  SIP  is  not 
approvable  because  it  fails  to  meet  the 
NOx  RACT  requirements  of  the  Act. 

Response  15:  As  proposed  in  the 
January  30,  2003  proposed  rule  at  68  FR 
4847  and  as  finalized  in  this 
rulemaking,  the  EPA  is  exempting  the 
Metro-East  St.  Louis  area  fi-om  the  NOx 
RACT  requirements  imder  section  182(f) 
of  the  Act.  This  NOx  RACT  exemption 
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is  based  on  the  St.  Louis  area  attaining 
the  one-hour  ozone  NAAQS  without  the 
implementation  of  these  NOx  RACT 
emission  controls.  Section  182(f),  and  in 
particular  section  182(0(2)(B)(i),  of  the 
Act,  provides  for  such  an  exemption 
since  NOx  RACT  emission  reductions  in 
this  area  would  be  in  excess  of  those 
emission  reductions  needed  to  attain  the 
standard,  as  evidenced  by  EPA's 
determination  of  attainment  finalized  in 
a  separate  rulfina^king  for  Missouri  also 
published  in  today's  Federal  Register. 
The  rationale  for  die  exemption  is  not 
the  same  as  that  stated  in  the  June  26, 
2001  final  rule  vacated  by  the  Court  of 
Appeals  for  the  Seventh  Circuit.  The 
vacated  NOx  RACT  exemption  was 
based  on  a  modeled  attainment 
demonstration  indicating  that  additional 
NOx  emission  reductions  in  this  area 
would  not  be  needed  to  attain  the  one- 
hour  ozone  standard.  The  EPA  is  not 
relying  on  the  exemption  basis 
expressed  in  that  earlier,  vacated  final 
rule,  but  rather  on  a  new  determination, 
based  on  monitored  air  quality. 
Attainment  of  the  one-hoiu-  standard 
without  the  implementation  of  NOx 
RACT  rules  demonstrates  that  such 
rules  are  not  needed  to  attain  the  one- 
hour  ozone  standard  in  the  St.  Louis 
area.  Therefore,  the  Metro-East  St.  Louis 
area  qualifies  for  a  NOx  RACT 
exemption  under  section  182(f)(2)(B)(i) 
of  the  Act. 

Comment  16:  As  the  EPA  concedes  in 
the  January  30,  2003  proposed  rule,  the 
Illinois  SIP  does  not  include 
transportation  conformity  procedures  as 
required  by  the  Act.  EPA  has  no 
authority  to  waive  this  mandatory 
requirement  for  SIPs.  Therefore,  Illinois' 
SIP  is  incomplete. 

Response  16:  Section  176(c)  of  the  Act 
provides  that  state  conformity 
provisions  must  be  consistent  with 
Federal  transportation  conformity 
regulations  that  the  CAA  requires  EPA 
to  promidgate.  The  Federal  * 

transportation  conformity  regidations 
were  finalized  on  November  24,  1993, 
amended  on  August  7,  1995,  and 
amended  again  on  August  15,  1997  (40 
CFR  parts  51  and  93  Transportation 
Conformity  Rule  Amendment: 
Fleocibility  and  Streamlining).  On  March 
2,  1999,  a  coiul  decision  (Environmental 
Defense  Fund  v.  EPA,  167  F.3d  641 
(D.C.  Cir.  1999))  rescinded  several 
sections  of  the  Federal  transportation 
conformity  nde,  requiring  EPA  to  revise 
those  sections  of  the  Federal  rule. 
Illinois  submitted  transportation 
conformity  rules  on  September  23,  1998. 
The  SIP  revision  was  submitted  by 
Illinois  in  response  to  the  August  1997 
changes  to  the  Federal  regulations.  EPA 
has  not  acted  on  the  Illinois 


transportation  conformity  rules 
submittal  as  it  does  not  address  later 
Federal  transportation  conformity 
regiUation  amendments.  Once  EPA  has 
completed  the  revisions  to  the  Federal 
rule  to  reflect  the  1999  court  decision, 
Illinois  will  need  to  revise  the  State's 
rule  to  address  the  changes. 

EPA  believes  that  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
Illinois'  ozone  redesignation  request 
imder  section  107(d)  of  the  Act.  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  a 
nonattainment  area  after  redesignation 
to  attainment,  since  such  an  area  would 
be  subject  to  a  section  1 75 A 
maintenance  plan.  Second,  EPA's 
Federal  conformity  nUes  require  the 
performance  of  conformity  analyses  in 
the  absence  of  Federally  approved  state 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment  and  must 
implement  conformity  under  Federal 
ndes  if  state  rules  are  not  yet  approved, 
EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  EPA  has  explained  its  rationale 
and  has  applied  this  interpretation  in  a 
number  of  redesignation  actions.  See 
redesignations  for:  Tampa,  Florida  (60 
FR  52748,  December  7,  1995); 
Jacksonville,  Florida  (60  FR  41,  January 
3,  1995);  Miami,  Florida  (60  FR  10325, 
February  24, 1995);  Grand  Rapids, 
Michigan  (61  FR  31835,  June  21,  1996); 
and  Cleveland-Akron-Lorain,  Ohio  (61 
FR  20458,  May  7, 1996).  The  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit  recendy 
upheld  this  interpretation  in  Wall  v. 
EPA.  No.  00-4010,  Slip  Op.  at  21-24 
(6th  Cir.  September  11,  2001).  The  Court 
upheld  EPA's  view  that  failure  to 
submit  a  revision  that  meets  the  part  D 
transportation  conformity  requirements 
is  not  a  basis  to  deny  an  ozone 
redesignation  request.  Therefore,  the 
EPA  can  redesignate  the  Illinois  portion 
of  the  St.  Louis  ozone  nonattainment 
area  to  attainment  of  the  one-hour  ozone 
standard  notwithstanding  the  lack  of 
fully  approved  transportation 
conformity  ndes  in  Illinois'  SIP. 

D.  Comments  Related  to  Criterion  3:  The 
Improvement  in  Air  Quality  Must  Be 
Due  to  Permanent  and  Enforceable 
Reductions  in  Emissions 

Comment  1 7:  The  St.  Louis  area 
cannot  meet  this  requirement  since 
there  is  not  an  approved  SIP  meeting  the 


"serious"  area  requirements,  and  there 
is  no  applicable  implementation  plan. 

Response  1 7:  This  comment  refers  to 
both  die  Missoiui  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Re^ster  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

As  described  in  the  response  to 
comments  for  Criterion  (2)  above,  the 
Illinois  SIP  meets  the  applicable  CAA 
requirements.  The  applicable  SIP 
requirements  are  described  in  the 
January  30,  2003  proposed  rule  (68  FR 
4850—4856).  EPA's  approval  of  previous 
SIP  submittals  and  this  rulemaking, 
which  grants  Illinois  an  exemption  from 
the  NOx  RACT  requirements,  render 
Illinois'  SIP  "fully  approved"  for  all 
applicable  SIP  requirements.  As  stated 
in  response  to  comments  7  and  8  above, 
since  the  serious  area  requirements  are 
not  yet  due,  the  SIP  is  not  deficient  even 
though  the  serious  area  requirements 
have  not  been  included. 

In  any  event,  this  criterion  is  not 
dependent  on  which  requirements  are 
applicable  or  have  been  approved  or 
implemented.  The  requirement  is  that 
air  quality  improvements  be  attributable 
to  permanent  and  enforceable  emissions 
reductions,  which  is  a  separable  inquiry 
fi'om  the  question  of  the  requirements 
applicable  to  the  area.  Illinois' 
December  26,  2002  submission  contains 
a  detailed  analysis  of  the  air  quality 
improvements  in  the  St.  Louis  area  and 
their  relation  to  the  emission  reductions 
residting  from  the  permanent  and 
enforceable  emission  control  measures 
which  are  in  place  in  the  St.  Louis  area. 
(See  response  to  comment  19  below  for 
further  discussion.)  These  measures  and 
resulting  emissions  changes  are  listed  in 
the  January  30,  2003  proposed  rule  at  68 
FR  4856—4858.  These  measures  are  all 
part  of  the  applicable  SIP.  Thus,  the 
commenter  is  incorrect  in  its  assertion 
that  there  is  no  applicable  SIP. 

Comment  18:  It  is  impossible  to 
demonstrate  that  monitored 
concentrations  during  and  after  the  2002 
Labor  Day  weekend  resulted  from 
permanent  and  enforceable  emissions 
reductions.  The  emissions  reductions 
were  due  to  voluntary  ciutailment  of 
operations  by  large  industrial 
operations. 

Response  18:  The  monitoring  data  for 
the  St.  Louis  nonattainment  area 
demonstrate  that  the  estimated  niunber  . 
of  exceedances  per  year  averaged  over 
three  years  is  1.0  or  less  at  all 
monitoring  sites  in  the  area.  EPA 
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believes  that  any  voluntary  measures 
taken  by  industry  and  others  over  a  two 
or  three  day  period  in  this  three  year 
time  period  does  not  render  the  air 
quality  monitoring  data 
unrepresentative  of  the  air  quality.  As 
explained  in  more  detail  in  response  to 
comment  19  below,  ozone  levels 
monitored  during  2000-2002  are  due  to 
permanent  and  enforceable  emission 
control  measures  which  are  in  place 
(e.g.  I/M  programs,  RACT  on  VOC 
stationary  sources). 

In  the  event  that  some  soiuces  did 
voluntarily  reduce  emissions  over  this 
two  or  three  day  period,  EPA  has  no 
basis  to  conclude  that  these  voluntary 
reductions  had  a  significant  effect  on 
the  monitored  air  quahty.  As  the 
commenter  points  out,  ozone  formation 
occurs  through  "complex  chemistry  and 
meteorology".  Voluntary  reductions 
over  a  short  time  period  may  or  may  not 
have  had  an  impact  on  the  monitored 
air  quality.  (We  note  that  "volimtary" 
reductions  are  always  a  factor,  since 
total  emissions  at  a  given  point  in  time 
depend,  for  example,  on  how  many 
people  decide  to  drive  on  a  given  day 
or  weekend).  However,  the  State's 
demonstration  that  air  quality 
improvements  are  due  to  permanent  and 
enforceable  emission  reductions  is 
based  on  its  analysis  of  emission 
reductions  over  a  ten-year  period  (see 
response  to  comment  19),  consistent 
with  the  guidance  in  the  Calcagni  Memo 
at  page  4. 

Note  that  in  general,  EPA  encoiuages 
volimtary  reductions  to  reduce 
emissions.  EPA  supports  programs  such 
as  the  Air  Quality  Index  which 
encourages  people  to  voluntarily  reduce 
ozone  forming  activities  such  as  filling 
gas  tanks,  painting,  mowing,  etc.  at 
times  when  ozone  formation  is  expected 
to  be  high.  Although  these  measures  are 
not  enforceable  nor  measurable,  they  are 
encouraged.  In  addition,  EPA  does  not 
believe  that  Congress  intended,  in 
enacting  section  107(d){3)(E)(iii)  of  the 
Act,  that  commimities  and  states,  acting 
to  protect  the  health  of  their  residents, 
should  be  ineligible  for  redesignation 
merely  because  they  encourage 
volimtary  ozone  precursor  emission 
reductions  during  periods  when  ozone 
concentrations  may  be  high. 

Comment  1 9:  EPA  cannot 
demonstrate  that  permanent  and 
enforceable  emission  reductions  are 
responsible  for  any  alleged 
improvement  of  air  quality.  The  only   . 
way  to  demonstrate  this  point  is  through 
photochemical  grid  modeling.  No  such 
modeling  has  been  presented.  Without 
modeling,  EPA's  claim  is  pure 
speculation.  Emission  reductions 
attributable  to  the  emission  controls 


"could  just  as  easily  lead  to  increases  in 
ozone  concentrations."  The  attaiiunent 
demonstration  modeling  shows  that 
attainment  was  "impossible"  in  2003. 

Response  1 9:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

EPA's  response  to  this  and  other 
comments  on  the  attainment 
demonstration  modeling  is  included  in 
the  response  to  comments  21  and  24 
below.  In  addition,  see  Wall  v.  EPA  (265 
F.3d  426,  435)  and  our  response  to 
comment  23  for  further  discussion 
regarding  the  use  of  modeling  in 
demonstrating  maintenance  of  the 
NAAQS. 

Neither  section  107(d)(3)(E)(iii)  of  the 
Act  nor  the  Calcagni  Memo  referenced 
by  the  commenter  require  modeling  as 
a  prerequisite  to  redesignation  of  an 
ozone  nonattainment  area.  Thus, 
modeling  is  not  a  necessary  prerequisite 
for  demonstrating  that  the  improvement 
in  air  quality  is  due  to  permanent  and 
enforceable  reductions.  See  the  General 
Preamble  for  the  Interpretation  of  Title 
I  of  the  CAA  Amendments  of  1990,  (57 
FR  13496)  (April  16,  1992), 
supplemented  at  57  FR  18070  (April  28, 
1992);  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4, 1992;  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15,  1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993  (Shapiro  Memo);  and  "Use  of 
Actual  Emissions  in  Maintenance 
Demonstrations  for  Ozone  and  CO 
Nonattainment  Areas,"  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  November  30, 
1993.  Our  policies  provide  that  an  area 
may  meet  this  requirement  by  showing 
how  its  ozone  precursor  emissions 
changed  due  to  permanent  and 
enforceable  emissions  reductions  from 
when  the  area  was  not  monitoring 
attainment  of  the  l-hour  ozone  NAAQS 
to  when  it  reached  attainment.  See  the 
rationale  set  forth  in  the  Cincinnati 
redesignation  (65  FR  37879,  37886- 
37889)  Oune  19,  2000)  and  the 


Pittsburgh  redesignation  (66  FR  53094) 
(October  19,  2001).  The  Court  of 
Appeals  for  the  Sixth  Circuit  has 
recently  upheld  EPA's  interpretation  in 
Wall  V.  EPA  (265  F.3d  426,  435). 

In  the  January  30,  2003  proposed  rule 
at  68  FR  4856-4858,  EPA  explains  the 
basis  for  concluding  that  the  observed 
air  quality  improvements  are  due  to  the 
implementation  of  permanent  and 
enforceable  emission  reductions.  The 
re£isons  cited  include:  emission  controls 
which  have  resulted  in  emission 
reductions;  an  analysis  of 
meteorological  conditions  which  has 
shown  a  downward  trend  in  ozone 
design  values  while  the  annual  number 
of  days  conductive  to  forming  high 
ozone  concentrations  showed  no 
significant  trend  between  1989  and 
2002;  and  an  assessment  of  emissions  in 
1990  and  2000  which  has  shown  a 
substemtial  decrease  in  emissions  of 
VOC  and  NOx- 

Annual  days  conducive  to  ozone 
formation  (those  days  with  relatively 
clear  skies,  low  wind  speeds  and 
southerly  wind  directions,  high  peak 
temperatures  exceeding  85  degrees 
Fahrenheit,  and  little  or  no 
precipitation)  have  shown  no  noticeable 
trend  up  or  down,  only  relatively 
random  year-to-year  variations.  The 
annual  number  of  ozone  conducive  days 
have  stayed  between  approximately  20 
and  50,  with  no  consistent  increasing  or 
decreasing  trend.  Meanwhile,  annual 
site-exceedances  have  decreased  from 
over  120  in  1978,  over  100  in  1983,  over 
60  in  1988,  to  a  total  of  11  in  the  three 
yeeu-  period  of  2000  to  2002,  showing  a 
significant  downward  trend  and  steadily 
improving  peak  ozone  levels.  In 
addition,  the  year-to-year  fluctuation  of 
annual  conducive  days  cannot  be 
correlated  with  higher  or  lower  ozone 
exceedance  levels  over  the  last  few 
years.  Since  1989,  as  the  annual  number 
of  conducive  days  fluctuated  from  year- 
to-year  with  no  significant  long  term 
trend,  the  number  of  exceedances 
demonstrated  a  significant  long  term 
downward  trend.  This  indicates  a 
disassociation  between  monitored 
exceedances  and  meteorological  effects. 

During  the  1990-2000  period,  as  the 
area-wide  worst-case  three  year  ozone 
design  values  (see  our  response  to 
comment  20  for  further  discussion  of 
the  area's  ozone  design  values)  in  the  St. 
Louis  area  were  decreasing,  the  VOC 
emd  NOx  emissions  in  the  St.  Louis  area 
were  also  significantly  decreasing  in  a 
downward  trend.  The  following  tables 
list  VOC  and  NOx  emissions  in  1990 
and  2000  for  the  Missouri  and  Illinois 
portions  of  the  St.  Louis  ozone 
nonattainment  area.  Both  sections  of  the 
nonattaiiunent  area  have  experienced  a 


downward  trend  in  VOC  and  NOx 
emissions.  The  downward  trend  in 
emissions  and  ozone  design  values  with 


no  significant  trends  in  days  conducive 
to  ozone  formation  implies  that 
observed  improvements  in  air  quality 


are  due  to  the  implementation  of 
permanent  and  enforceable  emission 
control  measures. 


1 990  AND  2000  Missouri  Portion  of  the  St.  Louis  Nonattainment  Area  VOC  and  NOx  Emissions 

[Emissions  in  Tons  Per  Ozone  Season  Weekday] 


Source  category 


1990: 


Point  Sources  , 

Area  Sources 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 


1990  Totals 


2000: 


Point  Sources 

Area  Sources 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 


2000  Totals 


VOC 


81.97 

87.74 

135.421 

64.30 


369.43 


46.59 

57.38 

103.79 

40.59 


248.35 


NOx 


347.61 

29.47 

135.00 

114.32 


626.40 


165.96 
32.27 

181.75 
73.16 


453.14 


1990  AND  2000  Metro-East  Area  VOC  and  NOx  Emissions 

[Emissions  in  tons  per  ozone  season  weekday] 


Source  category 


1990: 


Point  Sources  

Area  Sources 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 


1990  Totals 


2000: 

Point  Sources  

Area  Sources 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sources 
2000  Totals 


VOC 


74.05 
33.84 
43.27 
23.49 


174.651 


17.91 
28.32 
26.57 
21.31 
94.11 


NOx 


95.85 

1.66 

45.13 

23.99 


166.63 


61.91 

1.18 

54.71 

23.85 

141.64 


deductions  in  VOC  and  NOx 
emissions  have  brought  many  areas 
across  the  Country  into  attainment.  EPA 
has  approved  many  ozone 
redesignations  showing  decreases  in 
ozone  precursor  emissions  resulting  in 
attainment  of  the  ozone  standard.  See 
redesignations  for  Charleston  (59  FR 
30326,  June  13, 1994;  59  FR  45985, 
September  6,  1994),  Greenbrier  County 
(60  FR  39857,  August  4,  1995), 
Parkersburg  (59  FR  29977,  June  10, 
1994);  (59  FR  45978,  September  6, 
1994),  Jacksonville/Duval  County  (60  FR 
41,  January  3,  1995),  Miami/Southeast 
Florida  (60  FR  10325,  February  24, 
1995),  Tampa  (60  FR  62748,  December 
7, 1995),  Lexington  (60  FR  47089, 
September  11, 1995),  Owensboro  (58  FR 
47391,  September  9,  1993),  Indianapolis 
(59  FR  35044,  July  8,  1994;  59  FR  54391, 
October  31,  1994),  South  Bend-Elkhart 
(59  FR  35044,  July  8,  1994;  59  FR  54391, 
October  31, 1994),  Evansville  (62  FR 
12137,  March  14, 1997;  62  FR  64725, 


December  9, 1997),  Canton  (61  FR  3319, 
January  31,  1996),  Youngstown- Warren 
(61  FR  3319,  January  31, 1996), 
Cleveland-Akron-Lorain  (60  FR  31433, 
June  15, 1995;  61  FR  20458,  May  7, 
1996),  Clinton  County  (60  FR  22337, 
May  5, 1995;  61  FR  11560,  March  21, 
1996),  Columbus  (61  FR  3591,  February 
1, 1996),  Kewaunee  County  (61  FR 
29508,  June  11,  1996;  61  FR  43668, 
August  26, 1996),  Walworth  County  (61 
FR  28541,  June  5, 1996;  61  FR  43668, 
August  26,  1996),  Point  Coupee  Parish 
(61  FR  37833,  July  22, 1996;  62  FR  648, 
January  6,  1997),  and  Monterey  Bay  (62 
FR  2597,  January  7,  1997).  Most  of  the 
areas  that  have  been  redesignated  to 
attainment  of  the  one-hour  ozone 
standard  have  continued  to  attain  it. 
Areas  that  are  not  maintaining  the  one- 
hour  ozone  standard  have  maintenance 
plans  to  bring  them  back  into 
attainment. 

Between  1990  and  2000,  area-wide 
VOC  and  NOx  emissions  in  the  St.  Louis 


area  decreased  by  37  percent  and  25 
percent,  respectively  (46  percent  and  25 
percent,  respectively,  in  Metro-East  St. 
Louis).  These  emissions  reductions  are 
due  to  the  use  of  low  volatility  gasoline, 
more  stringent  Tier  I  motor  vehicle 
emission  standards,  implementation  of  a 
more  stringent  vehicle  inspection  and 
maintenance  (I/M)  program,  controls  on 
area  sources,  adoption  of  tighter 
emissions  limits  on  existing  stationary 
sources,  and  requirements  for  the  use  of 
reformulated  and  low  RVP  gasoline  in 
motor  vehicles.  Some  of  the  specific 
emission  control  measures  implemented 
in  the  Metro-East  St.  Louis  area  include: 

•  Basic  and  Enhanced  I/M  for  Motor 
Vehicles 

•  Transportation  Control  Measures 
(TCMs) 

•  Low- Volatility  (low  Reid  Vapor 
Pressure  (RVP))  Gasoline 

•  Tightened  Reasonably  Available 
Control  Technology  (RACT)  Standards 
for  Some  Source  Categories 
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•  RACT  for  Soittces  Covered  By  New 
Control  Techniques  Guidelines  (CTGs) 

•  Architectural  Surface  Coating 
Standards 

•  Volatile  Organic  Liquids  Storage 
Facility  Controls 

•  Automobile  Refinishing  Operation 
Controls. 

•  Marine  Vessel  Loading  Emission 
Controls. 

The  commenter  claims  that  the 
combination  of  NOx  and  VOC  emissions 
reductions  could  just  as  easily  have  led 
to  increases  in  ozone.  However,  the 
actual  monitoring  data  collected  in  the 
area  show  that  ambient  ozone 
concentrations  have  dropped  when  this 
combination  of  ozone  precursor 
emission  reductions  occurred.  In  other 
metropolitan  areas,  other  levels  of  VOC 
and  NOx  reductions  have  also  resulted 
in  attainment.  See  the  redesignation 
rules  listed  above  in  the  first  part  of  this 
response.  The  St  Louis  area's  decrease 
in  ozone  levels  is  consistent  with  what 
other  areas  have  experienced  when 
ozone  precursor  emissions  have  been 
reduced.  The  conunenter  has  not 
provided  data  showing  that  decreases  in 
ozone  precursor  emissions  have  led  to 
higher  levels  of  ozone.  In  fact,  the 
available  data  (as  discussed  in  the 
January  30,  2003  proposed  rule)  for  the 
St.  Louis  area  prove  just  the  opposite. 


Decreases  in  VOC  and  NOx  emissions  in 
the  St.  Louis  area  are  associated  with  a 
decrease  in  peak  ozone  levels.  There  is 
no  reason  to  assume  that  futiu« 
reductions  in  VOC  and  NOx  emissions 
will  cause  just  the  opposite  effect. 
Therefore,  it  is  appropriate  for  the  EPA 
to  assume  that  future  reductions  in  VOC 
and  NOx  emissions  will  lead  to  lower 
peak  ozone  concentrations. 

EPA's  conclusion  that  improvements 
in  air  quality  are  attributable  to 
permanent  and  enforceable  reductions 
in  precuirsors  is  not  "speculation"  but  is 
based  on  a  careful  review  of  the  various 
technical  analyses  conducted  by  the 
States  and  described  above.  EPA 
believes  it  is  reasonable  not  to  require 
photochemical  grid  modeling.  Three- 
year  averaging  of  annual  exceedance 
rates  addresses  variations  in 
meteorological  conditions.  Analysis  of 
meteorological  conditions  showed  no 
significant  trend  in  the  number  of  days 
conducive  to  ozone  formation,  and  the 
commenter  has  presented  no  evidence 
that  the  three  year  attainment  period 
was  unusually  favorable.  It  is  important 
to  note  that,  redesignation  is  not 
intended  as  an  absolute  guarantee  that 
the  area  will  never  monitor  future 
standard  violations.  This  is  what 
maintenance  plan  contingency  measures 
are  designed  to  address  and  correct.  See 


Cincinnati  redesignation  (65  FR  37879, 
37886-37889)  (June  19,  2000)  and  the 
Pittsburgh  redesignation  (66  FR  53094) 
(October  19,  2001). 

Comment  20:  If  improvements  in  St. 
Louis  air  quality  were  due  to  permanent 
and  enforceable  emission  reductions, 
the  trend  in  monitored  concentrations 
would  be  to  go  down.  However,    . 
exceedances  tripled  from  2000  to  2001 
and  more  than  doubled  from  2001  to 
2002. 

Response  20:  A  violation  of  the  1-hour 
ozone  NAAQS  occins  when  the 
estimated  number  of  exceedances  per 
year  averaged  over  three  years  is  greater 
than  1.0  at  any  monitoring  site  in  the 
area  or  its  downwind  environs,  using 
conventional  roiuiding  techniques. 
Although  there  was  an  increase  in  the 
number  of  exceedances  between  2000 
and  2001  as  well  as  between  2001  and 
2002,  year-to-year  trends  in  exceedances 
are  not  used  to  determine  attainment, 
but  rather  an  average  over  three  years  at 
each  monitoring  site  is  used.  As  noted 
in  a  separate  rulemaking  published  in 
today's  Federal  Register,  EPA  has 
determined  that  the  St.  Louis  area  is  in 
attainment  with  the  NAAQS. 

As  indicated  in  the  January  30.  2003 
proposed  rule  at  68  FR  4850,  Table  1 
Summarizes  the  number  of  expected 
exceedances  at  each  monitor  in  the  area. 


Table  1.— 1-Hour  Ozone  NAAQS  Exceedances  in  the  St.  Louis,  Illinois-Missouri  Area  From  2000  to  2002 


Site  name 


County  or  city  and  state 


Estimated  exceedances 

Average 

number  of 

estimated 

exceedances 

2000-2002 

2000 

2001 

2002 

0.0 

1.0 

1.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

0.3 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

0.0 

0.3 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

1.0 

1.0 

1.0 

1.0 

0.0 

0.0 

2.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

2.0 

0.7 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

n/a 

n/a 

'0.0 

n/a 

0.0 

•0.0 

'n/a 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

Jerseyville  

Man 

Maryville 

Edwardsville 

Wood  River  

Houston 

East  St.  Louis  .... 

Arnold 

West  Alton  

Orchard  Fami  ..., 

Bonne  Terre , 

South  Lindbergh 

Queeny  

Hunter  

Fk)  Valley 

St.  Ann  (oW) 

St.  Ann  (new)  .... 

Broadway  

Clarlc 

Margaretta 


Jersey,  IL .'. 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Madison,  IL 

Randolph,  IL 

St  Clair,  IL  

Jefferson,  MO 

St  Charles,  MO  .... 
St  Charles,  MO  .... 
St.  Genevieve,  MO 

St  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis,  MO  

St.  Louis  City,  MO  . 
St.  Louis  City,  MO  . 
St.  Louis  City,  MO  . 


^  The  owner  of  the  properly  on  which  the  old  St.  Ann  monitor  was  located  terminated  the  lease  agreement  with  the  Missouri  Departnr>ent  of 
Natural  Resources.  The  new  site  is  0.7  miles  east  of  the  old  site.  In  oeneral,  amt>ient  monitors  should  remain  at  the  same  location  for  the  dura- 
tion of  the  monitoring  period  required  for  demonstrating  attainment.  However,  when  three  complete,  consecutive  calendar  years  of  data  is  not 
available  for  a  monitoring  site,  adjustments  are  made  consistent  with  EPA  monitoring  criteria,  in  determining  the  average  numtjer  of  estimated 
exceedances  per  year.  The  average  number  of  estimated  exceedaix«s  tor  2000 — 2002  for  the  old  St.  Ann  monitor  is  the  estimated  exceedances 
for  2000,  or  0.0  In  addition,  where  a  monitor  has  been  in  operation  less  than  three  years,  the  average  estimated  number  of  exceedances  cannot 
be  determined.  Since  the  new  St.  Ann  monitor  has  been  in  operation  less  than  three  years,  ttie  average  number  of  estimated  exceedances  for 
2000—2002  was  not  determined. 
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The  area  has  monitored  attainment  for 
the  three  year  period  from  2000-2002. 
This  indicates  that  the  current  level  of 
emissions  is  adequate  to  keep  the  St. 
Louis  area  in  attainment.  In  addition, 
the  Act  does  not  presume  that  the  area 
will  always  be  in  attainment.  The  Act 
provides  that,  if  the  area  were  to  violate 
the  1-hour  ozone  standard,  then  the 
contingency  measures  in'the 
maintenance  plan  would  be  triggered. 
This  would  reduce  the  ozone  preciu«or 
emissions  and  bring  the  area  back  into 
attainment. 

One  exceedance  was  monitored  in  the 
area  in  2000,  three  in  2001,  and  seven 
in  2002.  EPA  notes  that  when  dealing 
with  numbers  as  small  as  one 
exceedance  in  2000,  any  subsequent 
increase  in  the  nimiber  of  exceedances 
will  result  in  the  number  of  exceedances 
being  at  least  doubled.  Thus,  citing  a 
doubling  or  tripling  of  exceedances  is 
not  necessarily  an  indicator  of 
significant  changes  in  air  quality. 

The  one-hour  ozone  NAAQS  is  based 
on  a  three-year  average.  For  a  violation, 
the  estimated  niunber  of  exceedances 
per  year  must  exceed  1.0  at  any 
monitoring  site.  Under  this  standard,  a 
monitor  may  record  up  to  three 
exceedances  over  a  three-year  period 
without  causing  a  violation  of  the 
standard.  The  foiulh-highest  monitored 
level  at  a  monitor  over  a  three-year 
period  can  be  used  as  an  indicator  of 
potential  violations  of  the  NAAQS. 
(Note  that  since  other  factors,  such  as 
missing  data,  can  affect  the  calculation 
of  the  estimated  niunber  of  exceedances, 
the  fourth  highest  monitored  value  is 
not  solely  used  to  determine  a  violation. 
See  the  discussion  in  the  January  30, 
2003  proposed  rule  at  68  FR  4849  and 
4850  for  an  example  of  how  the  number 
of  estimated  exceedances  is 
determined.)  The  term  "design  value"  is 
used  to  refer  to  the  fourth  highest 
monitored  value  in  a  three  year  period. 
For  an  individual  monitor,  the  design 
value  is  the  fourth-highest  monitored 
value  in  a  three-year  period.  For  an  area 
such  as  the  St.  Louis  area,  the  highest 
of  the  individual  monitor  design  values 
over  a  three-year  period  is  referred  to  as 
the  "area's  design  value".  The  lower  an 
area's  design  value  the  more  likely  the 
area  will  meet  the  standard.  Also,  an 
area's  design  value  which  decreases 
over  time  indicates  that  the  monitored 
ozone  concentrations  are  generally 
lowering  and  the  air  quality  is 
iniproving.  * 

'The  St.  Louis  area's  design  value 
decreased  as  follows: 

0.156  parts  per  million  (ppm)  in 
1987—1989  (see  52  FR  13385—13386 
dated  March  18, 1999);  0.136  ppm  in 
1994—1996  (see  53  FR  15581  dated 


March  19,  2001);  0.131  ppm  in  1996— 
1998  (see  53  FR  15583  dated  March  19, 
2001);  0.127  ppm  in  1998—2000  (see  53 
FR  15584  dated  March  19,  2001),  and. 
0.123  ppm  in  2000—2002.  This 
indicates  that  the  monitored  air  quality 
improved  over  this  tim^  period. 

In  the  January  30,  2003  proposed  rule 
at  68  FR  4856 — 4858,  and  in  the 
response  to  comment  19,  EPA  explains 
the  basis  for  concluding  that  the 
observed  air  quality  improvements  are 
due  to  the  implementation  of  permanent 
and  enforceable  emission  reductions. 
The  reasons  cited  include  emission 
controls  which  have  resulted  in 
emission  reductions,  an  analysis  of 
meteorological  conditions  which  has 
shown  a  trend  in  the  reduction  of  ozone 
from  1989  to  the  present  while  the 
niunber  of  days  conducive  to  forming 
ozone  showed  no  significant  trend,  and 
an  assessment  of  emissions  in  1990  and 
2000  which  have  shown  substantial 
decreases  in  emissions  of  VOCs  and 
NOx. 

Finally,  it  is  hoted  that  the  commenter 
errs  in  totalling  the  exceedance  numbers 
from  many  monitors  for  each  year  and 
concluding,  on  the  basis  of  the 
exceedance  totals  that  a  worsening 
ozone  trend  has  occurred.  Referring  to 
Table  1  in  the  January  30,  2003 
proposed  rule  (68  FR  4850)  (repeated 
above),  one  can  see  that  many  monitors, 
including  the  worst-case  monitor  at 
West  Alton,  show  no  consistent  trend  in 
exlTeedance  numbers  in  the  2000-2002 
period  on  a  monitor-specific  basis.  The 
"sudden"  increase  in  exceedances  from 
zero  to  two  at  the  Orchard  Farm  and 
South  Lindbergh  monitoring  sites, 
although  implying  a  worsening  ozone 
trend,  simply  point  to  the  instability  of 
considering  year-to-year  changes  within 
a  smaU  time  period. 

Comment  21 :  The  only  modeling 
which  the  commenter  is  aware  of  was 
relied  upon  in  the  June  26,  2001 
rulemaking.  This  modeling  shows  that  it 
is  impossible  to  attain  the  NAAQS  in  St. 
Louis  in  2002.  The  significant  factor  is 
long  range  transport.  This  suggests  that 
variations  in  out-of-state  transport  may 
account  for  the  monitored 
improvements  in  air  quality. 

Response  21:  Previous  modeling 
referenced  by  the  commenter  was 
conducted  as  part  of  the  attainment 
demonstration  approved  by  EPA  in  the 
June  26,  2001  rulemaking  (66  FR  33995). 
(This  approval  was  vacated  by  the  U.S. 
Court  of  Appeals  for  the  Seventh 
Circuit,  as  explained  previously.)  This 
modeling  demonstrated  that  utilizing 
planned  controls  and  measures,  the  area 
will  attain  the  standard  by  no  later  than 
November  15,  2004.  EPA  disagrees  with 
the  Commenter's  assertion  that  the 


modeling  dedlonstrated  it  was 
impossible  to  attain  the  standard  in 
2002.  The  purpose  of  the  modeling  was 
to  determine  the  likelihood  of 
attainment.  EPA's  approval  of  the 
States'  attainment  demonstrations  did 
not  include  a  determination  that 
attainment  or  maintenance  of  the 
standard  prior  to  2004  was  impossible. 

The  assumptions  used  in  the 
modeling  for  the  attainment 
demonstration  approved  in  the  June  26, 
2001  rulemaking  are  described  in  an 
April  3,  2001  proposed  rule  (66  FR 
17649-52).  In  this  discussion,  EPA 
noted  that  the  States  incorporated 
corrections  to  the  1996  base  year 
emissions  inventory,  documented  an 
assessment  of  the  model's  performance 
by  applying  statistical  tests,  and 
discussed  assumptions  regarding  which 
states  are  affected  by  the  NOx  SIP  call 
including  NOx  limits  on  facilities. 

As  discussed  in  the  April  2001  notice, 
the  States  had  taken  measures  to  revise 
the  emissions  inventory  to  reflect  the 
most  current  data  inputs  available.  In 
addition,  an  evaluation  of  the  model 
was  performed  as  a  measure  of  the 
"likelihood"  that  the  standard  wiU  be 
achieved.  The  June  26,  2001  rulemaking 
at  66  FR  17652  states: 

The  states  conclude,  and  EPA  conciu^,  that 
the  revised  modeling  system  performs  at  an 
acceptable  level  because  it  satisfactorily 
reproduces  peak  ozone  concentrations 
relative  to  the  monitored  peak  ozone 
concentrations.  The  modeling  system 
adequately  simulates  the  observed  magnitude 
and  spatial  and  temporal  patterns  of 
monitored  ozone  concentrations. 
Furthermore,  the  modeling  results  accurately 
differentiate  between  days  with  marginal 
ozone  levels  and  days  with  elevated  ozone 
concentrations.  Therefore,  based  on  the 
revised  modeling  and  WOE  results  presented 
by  the  states  which  confirm  the  adequacy  of 
the  adopted  emission  control  strategy,  EPA  is 
approving  the  states'  attaiiunent 
demonstrations. 

The  conclusions  made  regarding  the 
likelihood  of  attainment  based  upon  the 
attainment  demonstration  modeling 
were  the  best  that  could  be  drawn  from 
the  available  information.  It  is  likely 
that  different  conclusions  regarding 
attainment  would  be  drawn  if  the  State's 
were  required  to  conduct  modeling  as 
part  of  the  maintenance  demonstration. 
For  example,  if  a  prospective 
maintenance  demonstration  were 
performed  with  an  ozone  photochemical 
model  following  EPA  guidance,  the 
modeling  would  be  allowed  to  use 
episode  days  bom  the  2000-2002 
period,  not  1991  and  1995  as  was  used 
in  the  attainment  demonstration 
modeling.  It  is  highly  likely,  if  not 
certain,  that  the  outcome  would  be  a 
conclusion  that  attaiiunent  will  be 
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preserved  through  the  required  10-year 
period. 

Ozone  models  are  designed  to 
primarily  predict  the  relative  impacts  of 
emission  changes  on  future  ozone 
levels.  Thus,  it  is  not  uncommon  to 
observe  that  actual  monitored  ozone 
concentrations  are  different  than 
modeled  values  at  certain  locations.  The 
conunenter's  assertion  that  attaining  the 
standard  in  2002  is  impossible  is  not 
supported  by  the  existing  science. 

Tne  commenter  does  not  provide  data 
to  support  its  hypotheseis  that 
variations  in  out-of-state  transport  may 
account  for  the  improvement  in  air 
quality.  The  commenter  only  speculates 
that  out-of-state  transport  may  accoimt 
for  the  improvement  in  air  quality.  As 
described  in  the  response  to  comments 
19  and  20  above,  the  States 
demonstrated  that  improvements  in  air 
quality  are  due  to  emission  controls 
which  have  resulted  in  emission 
reductions,  an  analysis  of 
meteorological  conditions  which  has 
shown  no  significant  decrease  in  the 
annual  number  of  days  conducive  to 
ozone  formation  while  there  has  been  a 
significant  reduction  in  monitored 
ozone  concentrations,  and  an 
assessment  of  emissions  in  1990  and 
2000  which  have  shown  decreased 
emissions  of  VOCs  and  NOx.  Thus,  the 
states  have  demonstrated  that  the  air 
quality  improvements  in  the  St.  Louis 
area  are  due  to  permanent  and 
enforceable  emission  reductions  in  the 
St.  Louis  area. 

E.  Comments  Related  to  Criterion  4:  The 
Area  Must  Have  a  Fully  Approved 
Maintenance  Plan  Meeting  the 
Requirements  of  Section  175 A 

Comment  22:  Under  section  175A(a) 
of  the  Act,  the  state  maintenance  plans 
must  be  a  SIP  revision.  Section 
110(a)(2)(A)  of  the  Act  requires  a  SIP  to 
contain  enforceable  emission 
limitations.  The  maintenance  plan  for 
each  State  does  not  include  any 
enforceable  emission  limitations. 

Response  22:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  the  redesignation  of 
the  Missouri  portion  of  the  St.  Louis 
area  for  EPA's  response  to  this  comment 
as  it  pertains  to  the  Missouri  portion  of 
the  St.  Louis  area. 

The  Act  requires  the  area  to  have  a 
fully  approved  SIP  and  to  have  met  all 
of  the  apphcable  requirements  of  the 
Act.  The  Illinois  SIP  satisfies  this 
requirement  as  described  in  EPA's 
proposed  rulemaking  published  on 


January  30.  2003  (68  FR  4847).  The 
measures  that  the  State  relies  on  to 
maintain  the  one-hour  ozone  standard 
(the  emission  controls  which  have  been 
previously  implemented  plus  the 
statewide  NOx  emission  control  rules 
now  being  implemented)  have  been 
approved  into  the  SIP  and  are  State  and 
Federally  enforceable.  This  includes 
Illinois'  statewide  NOx  rules,  approved 
by  the  EPA  on  November  8,  2001  (66  FR 
56449  and  66  FR  56454).  The  State  must 
continue  to  implement  these  measures 
as  provided  for  in  the  Federally 
approved  SIP. 

"The  Act  does  not  require  a  separate 
level  of  enforcement  for  a  maintenance 
plan  as  a  prerequisite  to  redesignation. 
The  enforcement  program  approved  for 
and  applicable  to  the  SIP  as  a  whole 
also  applies  to  the  maintenance  plan. 
See  discussion  in  the  Cincinnati 
redesignation  (65  FR  37879,  37881- 
37882),  and  Sixth  Circuit  decision  in 
Wall  V.  EPA,  supra,  at  20-21,  upholding 
EPA's  interpretation  of  the  requirement. 

All  of  the  control  measures  which  the 
State  relied  on  to  attain  and  maintain 
the  one-hoiy  ozone  standard  are  SIP- 
approved  measures.  EPA  cannot 
withhold  its  approval  of  the 
maintenance  plan  submitted  by  Illinois 
because  of  concerns  that  the  State  may, 
at  some  future  time,  either  submit  a  SIP 
revision  to  amend  or  remove  a  program, 
or  that  the  State  may  fail  to  implement 
these  programs  in  the  Metro-East  St. 
Louis  area.  The  Federally  approved  SIP 
requirements  remain  in  place,  and 
remain  enforceable  until  such  time  as 
EPA  takes  action  to  approve  SEP 
revisions  to  amend  or  remove  them. 
This  can  only  be  done  via  Federal 
rulemaking,  which  includes  procedures 
for  public  comment  and  review. 

Comment  23:  Section  182(j),  40  CFR 
51.112(b),  the  Calcagni  Memo,  and  the 
General  Preamble  require  the  use  of 
photochemical  modeling  to  demonstrate 
maintenance.  EPA  is  overruling 
Congress,  EPA  regulations,  and  common 
sense  by  proposing  to  predict 
maintenance  for  ten  years  without  any 
modeling.  Monitoring  is  more  accurate 
to  show  past  concentrations,  but 
modeling  is  required  to  predict  future 
concentrations.  The  commenter  cites 
Ober  V.  U.S.E.P.A.,  84  F.3d  304  (9th  Cir. 
1996)  in  support  of  this  assertion. 

Response  23:  EPA  disagrees  with  the 
conunenter's  assertion  that  the  use  of 
photochemical  modeling  to  demonstrate 
maintenance  is  required  by  the  Act,  EPA 
policy,  or  EPA  regulations.  The  EPA  is 
not  overruling  Congress  or  EPA 
regulations. 

Section  175 A  requires  States  to 
develop  and  submit,  as  a  SIP  revision, 
a  plan  for  maintaining  the  NAAQS  for 


at  least  10  years  after  redesignation.  The 
plan  shall  contain  such  additional 
measures,  if  any,  as  the  Administrator 
deems  necessary  to  ensure  such 
maintenance.  Section  175A  does  not 
require  modeling. 

Section  182(j)  contains  no  reference  to 
maintenance  plans.  Section  182(j)(l) 
requires  that  each  state  in  a  multi-state 
ozone  nonattainment  area  shall  "  *  *  * 
(A)  take  all  reasonable  steps  to 
coordinate,  substantively  and 
procediu-ally,  the  revisions  and 
implementation  of  State  implementation 
plans  applicable  to  tbe  nonattainment 
area  concerned;  and  (B)  use 
photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  his  discretion,  to 
be  at  least  as  effective".  The  language  in 
this  section  clearly  refers  to 
"nonattainment"  areas.  Thus,  EPA 
believes  that  section  182(j)  is  applicable 
to  attainment  demonstrations  not 
maintenance  plans. 

Even  if  the  commenter  is  correct  in 
the  assertion  that  section  182(j)  applies 
to  maintenance  plans,  this  section  does 
not  necessarily  require  modeling.  EPA 
has  the  discretion  to  approve  the  use  of 
other  analytical  methods  determined  to 
be  at  least  as  effective.  In  the  Calcagni 
Memo,  on  page  9,  EPA  stated  "A  State 
may  generally  demonstrate  maintenance 
of  the  NAAQS  by  either  showing  that 
future  emissions  of  a  pollutant  or  its 
precursors  will  not  exceed  the  level  of 
the  attainment  inventory,  or  by 
modeling  to  show  that  the  futiue  mix  of 
sources  and  emission  rates  will  not 
cause  a  violation  of  the  NAAQS".  By 
this  policy,  EPA  has,  in  effect,  expressed 
how  its  discretion  will  be  utilized 
regarding  the  use  of  emissions  in  lieu  of 
modeling  for  demonstrating 
maintenance.  In  addition,  the  Sixth 
Circuit  in  Wall  v.  EPA  (265  F.3d  426, 
435)  determined  that  "EPA's  actions  are 
completely  consistent  with  its  own 
interpretive  memorandum,  which 
allows  for  NAAQS  maintenance  to  be 
demonstrated  by  showing  that  the  futxire 
emissions  of  a  pollutant's  precursors 
will  not  exceed  the  level  that  allowed 
the  area  to  achieve  attaiimient  in  the 
first  place."  The  Ober  v.  U.S.E.P.A.  case 
cited  by  the  commenter  deals  with 
modeling  requirements  for  approval  of  a 
SIP  revision  in  a  nonattainment  area  for 
particulate  matter,  and  has  no  relevance 
to  the  ozone  maintenance  plan  at  issue 
here. 

The  regiHation  at  40  CFR  51.112(a) 
requires  the  SIP  to  demonstrate  that  the 
measures,  rules,  and  regulations 
contained  in  it  are  adequate  to  provide 
for  the  timely  attainment  and 
maintenance  of  the  NAAQS.  The 
regulation  at  40  CFR  51.112(b)  specifies 
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what  the  demonstration  required  in  40 
CFR  §  51.112(a)  must  include.  The  Sixth 
Circuit  in  Wall  v.  EPA  (265  F.3d  426,- 
435)  determined  that  EPA's  position 
that  the  regulation  at  40  CFR  51.112(a) 
applies  only  to  attainment 
demonstrations  and  not  to  maintenance 
plans  is  "neither  impermissible  nor  in 
conflict  with  a  statutory  mandate  *   *   * 
Moreover,  EPA's  actions  are  completely 
consistent  with  its  own  interpretive 
memorandum,  which  allows  for 
NAAQS  maintenance  to  be 
demonstrated  by  showing  that  the  futiire 
emissions  of  a  pollutant's  precursors 
wiU  not  exceed  the  level  that  allowed 
the  area  to  achieve  attainment  in  the 
first  place." 

Lastly,  the  January  30,  2003  proposed 
rule  at  68  FR  4858  states  that  emissions 
of  NOx  in  the  Metro-East  St.  Louis  area 
will  be  reduced  bom  141.64  to  96.67 
tons  per  ozone  season  weekday  from 
2000  to  2014  and  in  Missouri,  they  will 
be  reduced  firom  453.14  to  317.58  tons 
per  ozone  season  weekday  fi^m  2000  to 
2014.  Emissions  of  VOCs  in  the  Metro- 
East  St.  Louis  area  will  be  reduced  fi-om 
94.11  to  75.98  tons  per  ozone  season 
weekday  from  2000  to  2014  and  in 
Missouri,  they  will  be  reduced  fi'om 
248.35  to  182.57  tons  per  ozone  season 
weekday  from  2000  to  2014.  A 
"common  sense"  conclusion  is  that 
further  emission  reductions  are 
projected  to  occur  through  2014.  Based 
on  past  trends  of  emissions  decreases, 
peak  ozone  levels  will  continue  to  be 
reduced  from  2000  to  2014.  Further 
modeling  would  continue  to 
demonstrate  attaiimient.  The  commenter 
has  not  provided  any  data  to  indicate 
that  these  emission  reductions  would 
lead  to  modeled  increases  in  ozone 
concentrations. 

Comment  24:  EPA  and  the  States  have 
stated  in  testimony  provided  to  courts 
and  the  public  that  maintenance  of  the 
NAAQS  in  2003  is  not  possible.  EPA 
and  the  states  have  stated  that,  due  to 
upwind  emissions,  attaimnent  with  the 
NAAQS  cannot  be  achieved  until  2004. 

Response  24:  The  commenter  uses  the 
same  argiunents  in  this  comment  to 
state  that  the  attainment  with  the 
NAAQS  cannot  be  maintained  as  was 
used  in  comment  21  above  to  claim  that 
the  area  cannot  attain  the  NAAQS.  See 
the  response  to  comment  21  for  further 
discussion. 

EPA  disagrees  with  the  commenter's 
assertion  that  the  modeling 
demonstrated  it  was  impossible  to 
maintain  the  standard  in  2003.  The 
evaluation  of  the  modeling  is  to 
determine  the  likelihood  of  attainment 
by  a  future  attainment  deadline  (2004  in 
this  case).  EPA's  approval  of  the  States' 
attainment  demonstrations  did  not 


include  a  determination  that  attainment 
or  maintenance  of  the  standard  prior  to 
2004  was  impossible. 

The  commenter  references  docruments 
submitted  by  EPA  and  the  States  as  well 
as  language  used  in  various  rulemakings 
stating,  in  effect,  that  reductions  in 
upwind  emissions  are  necessary  for 
attainment  of  the  standard  and  that  the 
earliest  attaiimient  date  is  November  15, 
2004.  At  the  time  these  docimients  were 
developed,  EPA  and  the  States  were 
basing  their  conclusions  on  the 
attainment  demonstration  including  the 
accompanying  modeling.  The 
statements  made  were  the  best 
conclusions  that  could  be  drawn  from 
the  available  information. 

The  conclusion  that  the  maintenance 
plan  will  provide  for  maintenance  of  the 
NAAQS  for  the  next  ten  years  as 
required  by  section  1 75A  is  based,  in 
part,  on  more  recent  information  than 
what  was  relied  upon  in  the  attainment 
demonstration  which  included  the 
modeling  referred  to  by  the  commenter. 
The  maintenance  plan  includes  an 
emission  inventory  which  is  more 
recent  than  the  inventory  used  in  the 
attainment  demonstration.  See  the 
response  to  comment  36  for  further 
discussion. 

EPA  has  no  data  to  support  the 
commenter's  hypothesis  that  variations 
in  out-of-state  transport  may  accoimt  for 
the  improvement  in  air  quality.  The 
commenter  only  speculates  that  out-of- 
state  transport  solely  account  for  the 
improvement  in  air  quality.  EPA 
concludes  that  the  plan  demonstrates 
maintenance  through  2014. 

Comment  25:  The  SIPs  must  provide 
assurance  that  the  States  have  adequate 
personnel,  funding  and  authority  to 
carry  out  the  SIP.  The  record  for  this 
action  must  provide  real  evidence  of 
this  assurance.  The  commenter  raises 
the  following  specific  concerns  with 
regard  to  Illinois: 

a.  The  Illinois  I/M  funding  expires  on 
June  30,  2003.  Illinois  has  no  funding 
mechanism  to  replace  this  funding. 
Based  on  this  observation,  the  EPA 
cannot  lawfully  find  that  Illinois  has 
adequate  funding  to  fully  implement  its 
SIP; 

b.  EPA  caimot  lawfully  find  that  the 
miinois  motor  vehicle  emissions 
budgets  are  adequate  because  they 
presume  full  funding  for  the  Illinois  1/ 
M  program; 

c.  Illinois  is  failing  to  adequately 
administer  and  enforce  the  title  V 
source  operating  permits  program  due 
mainly  to  a  lack  of  funding.  Illinois 
failed  to  issue  all  source  permits  within 
three  years  of  receiving  interim  approval 
of  its  titie  V  permits  program  by  the  EPA 
on  March  7,  1995  (60  FR  12478).  At 


least  24  of  the  unpermitted  sources  are 
located  in  Madison  and  St.  Clair 
Coimties,  Illinois.  Illinois  has 
announced  that  it  will  be  very  difficult 
to  meet  a  commitment  to  issue  all 
required  source  permits  by  the 
December  2003  deadline.  Illinois  is  also 
violating  the  requirement  to  act  on  all 
source  permit  applications  within  18 
months  of  receipt,  violating  the 
requirements  of  40  CFR  70.7(a)(2).  This 
is  due  to  a  lack  of  adequate  funding;  and 

d.  Illinois  is  failing  to  adequately 
enforce  its  titie  V  program  through 
regular  source  inspections. 

The  commenter  expresses  the  general 
concern  that  Illinois  lacks  the  funds  to 
adequately  enforce  any  of  the  Clean  Air 
Act  requirements  and  to  implement  its 
SIP,  including  NSR,  PSD,  and  RACT 
rules.  Therefore,  the  commenter 
believes  that  EPA  should  reject  Illinois' 
statement  in  the  maintenance  plan  that 
Illinois  has  the  necessary  resources  to 
enforce  any  violations  of  its  rules  or 
source  permit  provisions. 

Response  25:  This  comment  refers  to 
both  the  Missouri  and  lUinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  the  redesignation  of 
the  Missouri  portion  of  the  St.  Louis 
area  for  EPA's  response  to  this  comment 
as  it  pertains  to  the  Missouri  portion  of 
the  St.  Louis  area,  and  as  it  relates  to  the 
general  assertion  that  the  Illinois 
maintenance  plan  lacks  a  showing  of 
adequate  resources. 

With  regard  to  the  commenter's 
Illinois-specific  comments,  we  have  the 
following  responses: 

a.  The  Illinois  I/M  program,  in  the 
Metro-East  St.  Louis  area,  is  currently 
funded  through  a  combination  of  fuel 
taxes  and  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  funds.  It  is  EPA's 
understanding  that  Illinois  currently  has 
sufficient  funding  from  CMAQ 
previously  appropriated  and  obligated 
and  from  fuel  taxes  to  run  this  program 
through  December  2003.  Meanwhile. 
Illinois  officials  are  seeking  alternative 
funding  sources  to  replace  the  expired 
CMAQ  funding,  including  continuance 
of  CMAQ  funding  through 
Congressional  reauthorization.  The  EPA 
believes  at  this  time  that  it  is  reasonable 
to  assume  that  Illinois  will  continue  to 
implement  this  program,  for  several 
reasons.  First,  Illinois  is  committed  to 
continuing  implementation  of  this 
program,  which  it  has  been  operating 
since  1986.  Second,  if  Illinois  fails  to 
maintain  this  program  other  than 
termination  tlm}ugh  approvable  means 
{tt)T  example,  by  substituting  an 
emissions  control  measure  to  achieve 
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equal  or  greats  emissions  reductions), 
the  program  remains  an  enforceable 
component  of  the  approved  SIP.  Finally, 
it  is  noted  that  this  program  is 
contractor  operated,  with  the  contractor 
operating  imder  a  binding  contract 
extending  through  2005.  This  contract, 
which  is  on  file  at  EPA  as  part  of  the 
documentation  for  this  portion  of  the 
SIP,  contains  penalty  clauses  insuring 
that  the  State  will  continue  funding  the 
I/M  program  through  the  lifetime  of  the 
contract  (in  the  event  that  the  State 
prematurely  terminates  the  contract,  the 
State  would  still  be  obligated  to 
reimburse  the  contractor  through  2005 
for  the  estimated  value  of  the  contract). 
Illinois  has  no  financial  incentive  to 
discontinue  the  I/M  program; 

b.  Since,  for  the  reasons  described 
above,  EPA  can  assume  that  the  Illinois 
I/M  program  will  continue  to  operate  in 
the  Metro-East  St.  Louis  area  and  since 
this  program  is  an  ozone  maintenance 
measure  assumed  in  Illinois'  ozone 
maintenance  demonstration,  it  is  correct 
to  conclude  that  Illinois'  mobile  source 
emissions  budgets  are  acceptable  and 
are  not  in  jeopardy  due  to  a  pending 
termination  of  the  I/M  program;  and 

c-d.  As  evidenced  in  the  December 
23,  2003  maintenance  plan,  Illinois 
remains  committed  to  implementing  the 
SIP  after  redesignation  of  the  area.  The 
Illinois  ozone  SIP  for  the  Metro-East  St. 
Louis  area  has  been  fully  approved,  and 
there  are  no  criteria  requiring  EPA  to 
evaluate  and  assess  title  V  programs 
prior  to  redesignation  of  the  area  to 
attaiiunent.  The  SIP  approval  and 
redesignation  criteria  do  not  include 
evaluating  permitting  programs  to 
ascertain  whether  any  deficiencies  exist 
in  these  programs.  The  maintenance 
plan  is  designed  to  assure  that    . 
attainment  of  the  one-hour  ozone 
standard  is  preserved.  Whatever 
deficiencies  are  confirmed  to  exist  in 
the  source  permitting  program  may  be 
addressed  and  corrected  in  other 
contexts,  including  a  finding  of  failure 
to  implement  imder  section  173(b)  of 
the  Act.  Therefore,  this  comment  is  not 
a  basis  for  disapproving  Illinois'  ozone 
maintenance  plan  and  the  EPA 
disagrees  with  the  commenter  on  this 
issue. 

In  addition,  it  should  be  noted  that 
section  107(d)(3)  and  section  175A 
ozone  redesignation  and  ozone 
maintenance  plan  requirements  require 
compliance  with  section  110  and  part  D 
requirements  under  title  I  of  the  Act. 
Title  I  of  the  Act  itself  does  not  require 
compliance  with  title  V  of  the  Act  for 
purposes  of  considering  redesignations 
to  attainment  of  the  NAAQS.  Therefore, 
even  if  the  commenter  were  correct  in  ' 
its  assertion  that  Illinois  is  not  properly 


implementing  its  title  V  permit  program, 
this  would  not  be  a  basis  for  disapproval 
of  the  redesignation  request  and 
concerns  with  title  V  compliance  and 
implementation  are  moot. 

The  ozone  SIP  for  the  Metro-East  St. 
Louis  area  has  been  fully  approved,  and 
there  are  no  criteria  requiring  EPA  to 
evaluate  and  assess  title  V  programs 
prior  to  redesignation  of  the  area  to 
attaiimient.  The  SIP  approval  and 
redesignation  criteria  do  not  include 
evaluating  permitting  programs  to 
ascertain  whether  any  deficiencies  exist 
in  these  programs.  The  maintenance 
plan  is  designed  to  assvire  that 
attainment  of  the  one-hour  ozone 
standard  is  preserved.  Whatever 
deficiencies  are  confirmed  to  exist  in 
the  source  permitting  program  may  be 
addressed  and  corrected  in  other 
contexts,  including  a  finding  of  failure 
to  implement  under  section  173(b)  of 
the  Act. 

EPA  disagrees  with  the  commenter 
that  this  action  must  include  in  the 
record  further  evidence  of  Illinois 
resource  commitments.  Neither  this 
commenter  nor  any  other  person  has 
submitted  substantive  comments  that 
would  lead  EPA  to  separately  analyze 
whether  it  should  call  on  the  State  to 
revise  its  section  110(a)(2)  SIP  regarding 
enforcement  and  funding. 

Comment  26:  EPA  policy  indicates 
that  a  state  may  not  relax  existing 
controls  upon  redesignation.  However, 
the  States  are  moving  requirements  for 
Lowest  Achievable  Emissions  Rates 
(LAER),  new  source  emission  offsets, 
and  NOx  RACT  to  the  contingency 
plans  without  a  modeling 
demonstration  showing  that  these 
control  measures  are  not  needed  for 
attainment,  contrary  to  EPA  policy. 

Response  26:  This  comment  refers  to 
both  the  Missouri  and  Ulinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

Illinois  has  a  commitment  on  page  26 
of  the  maintenance  plan  to  maintain  all 
of  the  emission  control  measures 
implemented  in  the  Metro-East  St.  Louis 
area  to  ensure  maintenance  of  the  one- 
hour  ozone  NAAQS. 

The  commenter  refers  to  the  Calcagni 
Memo  at  page  10  which  states  that  "the 
State  will  be  expected  to  maintain  its 
implemented  control  strategy  despite 
redesignation  to  attainment,  unless  such 
measures  are  shown  to  be  unnecessary 
for  maintenance  or  are  replaced  with 


measiires  that  achieve  equivalent 
reductions". 

Section  175A  of  the  Act  requires  that 
maintenance  plans  shall  contain 
contingency  provisions  deemed 
necessary  to  assure  that  the  States  wiU 
promptly  correct  any  violation  of  the 
standard  which  occurs  after 
redesignation  of  the  area  as  an 
attainment  area.  These  provisions  shall 
include  a  requirement  that  the  State  will 
implement  "all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
SIP  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area".  On  page 
6  of  an  October  14,  1994  memorandimi 
entitled,  "Part  D  New  Soiut:e  Review 
(part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment"  from  Mary  D.  Nichob, 
assistant  Administrator  for  Air  and 
Radiation,  EPA  stated  its  interpretation 
that  the  term  "measures"  used  in 
section  175 A  does  not  include  part  D 
NSR  permitting  programs.  In  accordance 
with  this  interpretation,  EPA  believes 
that  LAER  and  offsets,  which  are 
components  of  Illinois'  part  D  NSR 
permitting  program,  are  not  required  to 
be  retained  following  redesignation  of 
the  Metro-East  St.  Louis  area  as  an 
attainment  area. 

LAER  and  new  source  emissions 
offsets  are  specified  in  part  D  and 
subpart  2  of  the  Act  to  be  applicable  to 
nonattainment  areas.  Upon 
redesignation  to  attaiimient,  these 
requirements  are  no  longer  applicable. 
Removing  the  LAER  and  offsets 
provision  in  the  State's  permitting 
program  is  not  contrary  to  the  above 
mentioned  policy.  Upon  redesignation 
to  attainment,  the  LAER  requirements 
included  in  stationary  source  permits 
and  the  emissions  offsets  which  were 
obtained  by  stationary  sources  at  the 
time  when  the  LAER  and  offset 
provisions  were  in  effect  will  remain  in 
effect  for  those  facilities.  Thus,  the 
LAER  and  offset  measures  which  were 
relied  upon  to  attain  the  NAAQS  will 
remain  in  effect  following  redesignation. 

Following  redesignation,  any  new 
facilities  subject  to  the  State's 
permitting  requirements  will  be  subject 
to  the  PSD  requirements  of  part  C  of  title 
I  of  the  Act.  Under  these  requirements, 
the  State  must  ensiire  that  such  new 
facilities  will  not  cause  significant 
deterioration  of  air  quality  to  the  extent 
that  they  cause  or  contribute  to  peak 
ozone  levels  in  excess  of  the  NAAQS 
(see  section  165  of  the  Act).  As  part  of 
the  PSD  program,  sources  are  required 
to  perform  a  source-specific  air  quality 
demonstration  to  show  no  adverse 
impact  on  the  NAAQS.  This  is  a  more 
accurate  way  of  predicting  impacts  than 
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to  do  generalized  modeling  which  does 
not  consider  emissions  growth  at 
specific  sources. 

Illinois'  new  source  rules  are 
structured  such  that  new  source 
requirements,  for  new  sources  seeking 
permits  after  the  area  is  redesignated  to 
attainment,  automatically  revert  to  PSD 
requirements  after  an  area  is 
redesignated  to  attainment.  This  rule  is 
part  of  Illinois'  approved  SIP. 

For  Illinois,  it  is  noted  that  the  State 
has  not  relied  on  NOx  RACT  to  attain 
the  ozone  standard  and  the  Illinois  SIP 
does  not  contain  NOx  RACT  rules. 
Therefore,  moving  NOx  RACT  to  the 
contingency  plan  is  not  a  relaxation  of 
the  Illinois  SIP. 

Regarding  modeling,  the  Shapiro 
Memo  at  page  6  states  that  "States  may 
be  able  to  move  SIP  measures  to  the 
contingency  plan  upon  redesignation  if 
the  State  can  adequately  demonstrate 
that  such  action  will  not  interfere  with 
maintenance  of  the  standard  *  *  *  for 
ozone,  the  State  would  need  to  submit 
an  attainment  modeling  demonstration 
consistent  with  EPA's  current 
"Guideline  on  Air  Quality  Models." 
showing  that  the  control  measure  is  not 
needed  to  maintain  the  standard".  As 
stated  above,  all  emission  control 
measures  in  place  as  a  result  of  the 
LAER  and  Offsets  rules  are  being 
retained  by  sources  already 
implementing  them  following 
redesignation.  For  the  Illinois  portion  of 
the  St.  Louis  area,  as  noted  above,  NOx 
RACT  is  not  part  of  Illinois'  existing 
SIP.  Thus,  no  modeling  is  needed  to 
demonstrate  that  these  measures  are  not 
needed  since  all  are  being  retained  or 
are  not  parts  of  existing  SIPs. 

Comment  27:  The  contingency 
provisions  of  the  maintenance  plans  fall 
short  of  those  required.  All  serious  area 
requirements  of  section  182(c)  of  the 
CAA  should  be  included  in  the 
contingency  plans  and  implemented 
promptly  in  case  of  a  violation. 
Virtually  none  of  these  provisions  are 
included  in  the  contingency  plans  and, 
thus,  the  contingency  plans  cannot  be 
approved. 

Response  27:  EPA  disagrees  with  the 
commenter's  assertion  that  all  of  the 
serious  area  requirements  of  section 
182(c)  should  be  included  in  the 
contingency  plans  and  implemented  in 
case  of  a  violation. 

The  requirements  of  section  175A(d) 
are  the  applicable  requirements  for 
contingency  measures  in  maintenance 
plans.  Section  175A(d)  states: 

Bach  plan  revision  submitted  under  this 
section  shall  contain  such  contingency 
poovisions  as  the  Administrator  deems 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 


standard  which  occurs  after  the  redesignation 
of  the  area  as  an  attainment  area.  Such 
provisions  shall  include  a  requirement  that 
the  State  will  implement  all  measures  with 
respect  to  the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the  State 
implementation  plan  for  the  area  before 
redesignation  of  the  area  as  an  attainment 
area. 

None  of  the  serious  area  requirements 
were  contained  in  the  SIPs  prior  to 
redesignation.  "The  plans  must  contain 
contingency  measures  which  assure  that 
the  States  "will  promptiy  correct  any 
violation  of  the  standard  which  occurs 
after  the  redesignation  of  the  area  as  an 
attainment  area".  As  described  in 
response  to  comment  28  below  and  in 
the  January  30,  2003  proposed  rule,  EPA 
believes  that  this  requirement  has  been 
met.  The  statute  does  not  require  that  all 
serious  area  requirements  be  included 
in  the  maintenance  plans  as 
contingency  measures,  but  rather  that 
all  measures  included  in  the  SIP  prior 
to  redesignation  be  included  in  the 
maintenance  plans  as  contingency 
measures.  As  explained  previously, 
certain  serious  area  requirements  need 
not  be  met  in  the  case  of  the  St.  Louis 
area  since  the  area  has  attained  the 
standard  prior  to  the  date  that  these 
requirements  are  due.  Since  these 
provisions  are  not  applicable  in  the  St. 
Louis  area,  they  do  not  need  to  be 
included  in  the  maintenance  plans  as 
contingency  measures. 

The  commenter's  assertion  that  there 
is  no  implementation  plan  applicable  to 
this  "serious  area"  is  addressed  above. 
See,  for  example,  our  response  to 
comment  17. 

Comment  28: 42  U.S.C.  7505a(d) 
requires  that  the  states  will  promptiy 
correct  any  violation  of  the  standard 
which  occurs  after  redesignation. 
However,  there  is  nothing  in  either 
contingency  plan  which  assures  prompt 
correction  of  future  violations.  The 
plans  contain  no  adopted  measures,  and 
no  schedule  to  adopt  specific  measures. 
The  plans  offer  to  adopt  an  xmspecified 
measure  within  eighteen  months  of 
notification  of  a  violation.  This  is  an 
unreasonably  long  period.  The  plans 
should  require  adoption  in  much  less 
than  eighteen  months  and  immediate 
implementation. 

Response  28:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 


EPA  disagrees  that  Illinois' 
maintenance  plan  lacks  adequate 
contingency  provisions  should  the  area 
violate  the  standard.  As  stated  in  the 
January  30,  2003  proposed  rule  at  68  FR 
4859,  the  contingency  plan  portion  of 
each  State's  maintenance  plan 
delineates  the  State's  planned  actions  in 
the  event  of  future  one-hour  ozone 
standard  violations,  increasing  ozone 
levels  threatening  a  subsequent 
violation  of  the  ozone  standard,  and 
imanticipated  increases  in  ozone 
precursor  emissions  threatening  a 
subsequent  violation  of  the  ozone 
standard.  Illinois  has  developed  a 
contingency  plan  with  several  levels  of 
triggered  actions  depending  on  whether 
the  ozone  standard  has  actually  been 
violated  after  the  redesignation  of  the 
area  to  attainment  or  whether  a 
subsequent  violation  of  the  ozone 
standard  is  threatened  on  the  basis  of 
increased  ozone  concentrations 
approaching  the  standard  or 
unanticipated  significant  increases  in 
ozone  precursor  emissions.  Illinois  has 
also  committed  to  continue  to 
implement  all  control  measures 
included  in  the  SIP  prior  to 
redesignation  consistent  with  section 
175A(d)oftheAct. 

The  action  trigger  levels  and  planned 
corrective  actions  in  each  contingency 
plan  are  the  following: 

A  Level  I  Trigger  will  be  exceeded  if: 
(1)  The  monitored  ambient  ozone  levels 
exceed  124  parts  per  billion,  one-hour 
averaged,  more  than  once  per  year  at 
any  monitoring  site  in  the  St.  Louis 
maintenance  area  (the  current  St.  Louis 
ozone  nonattainment  area),  or  more  than 
two  exceedances  in  any  two-or  three- 
year  period;  or  (2)  the  St.  Louis 
maintenance  area's  VOC  or  NOx 
emissions  for  2005  or  2008  increase 
more  than  5  percent  above  the  2000 
attainment  levels.  In  the  event  one  of 
these  action  trigger  levels  are  exceeded, 
Illinois  and  Missouri  will  work  together 
to  evaluate  the  situation  and  determine 
if  adverse  emissions  trends  are  likely  to 
continue.  If  so,  the  States  will  determine 
what  and  where  emission  controls  may 
be  required  to  avoid  a  violation  of  the 
one-hour  ozone  NAAQS.  A  study  shall 
be  completed  within  nine  months  of  the 
determination  of  the  action  trigger 
exceedance. 

A  Level  II  Trigger  will  be  exceeded  if 
a  violation  of  the  one-hour  ozone 
NAAQS  at  any  monitoring  site  in  the  St. 
Louis  ozone  maintenance  area  is 
recorded  after  the  area  is  redesignated  to 
attainment  of  the  standard.  If  this  trigger 
is  exceeded,  Illinois  and  Missouri  will 
work  together  to  conduct  a  thorough 
analysis  to  determine  appropriate  new 
emission  control  measures,  from  those 
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listed  below,  to  address  the  cause  of  the 
ozone  standard  violation. 

The  contingency  plan  for  Illinois  lists 
a  niunber  of  possible  contingency 
measures.  The  plan  calls  for  the 
appropriate  contingency  measiues  to  be 
adopted  no  later  than  18  months  of  a 
Level  I  or  Level  11  trigger  being 
exceeded.  The  December  23,  2002 
maintenance  plan  for  the  Metro-East  St. 
Louis  area  stated  that  the  adopted 
contingency  measures  would  be 
implemented  as  expeditiously  as 
practicable,  but  generally  within  24 
months  of  adoption.  However,  in  a  letter 
dated  April  15,  2003  from  the  lEPA,  the 
State  noted  that  the  final  maintenance 
plan  was  erroneously  modified  based  on 
a  prior  comment  letter  fi^om  the  EPA 
addressing  the  State's  October  1 ,  2002 
draft  maintenance  plan.  The  State  has 
corrected  its  contingency 
implementation  deadline  commitment 
to  reflect  the  contingency 
implementation  deadline  language 
contained  in  the  October  1 ,  2002  draft 
maintenance  plan,  which  commits  the 
State  to  implement  adopted  contingency 
measures  within  18  months  of  a 
determination  of  a  violation  of  the  one- 
hour  ozone  standard  based  on  quality- 
assiu-ed  data.  The  October  1 ,  2002  draft 
maintenance  plan  was  the  version  of  the 
maintenance  plan  reviewed  by  the 
public  in  the  State's  public  hearing  and 
during  its  public  review  period.  The 
State  notes  that,  in  amending  its  October 
1,  2002  draft  maintenance  plan  to  the 
final  December  23,  2002  version,  the 
State  did  not  intend  to  extend  the 
implementation  deadline  for 
contingency  measures,  but  to  merely 
address  EPA's  comment  on  the  October 
1,  2002  draft  version.  With  the  April  15, 
2003  letter,  the  State  of  Illinois  officially 
clarifies  its  commitment  to  implement 
contingency  measures  within  18  months 
of  a  determination  that  a  one-hoiu 
ozone  standard  violation  has  occurred. 
The  April  15,  2003  letter  includes  a 
revised  contingency  measures  section, 
section  6.1,  to  replace  the  same  section 
of  the  December  23,  2002  version  of  the 
State's  maintenance  plan,  consistent 
with  its  clarification. 

The  list  of  possible  contingency 
measiues  in  Illinois'  contingency  plan 
include  the  following: 

Point  Source  Measures 

•  NOx  SIP  call  Phase  II  (non-utility 
measiu'es) 

•  Reinstatement  of  requirements  for 
new  soiurce  offsets  and/or  Lowest 
Achievable  Emission  Rates 

•  Apply  RACT  to  smaller  existing 
sources 


•  Tighten  RACT  for  existing  sources 
covered  by  Control  Techniques 
Guidelines 

•  NOx RACT 

•  Expand  geographic  coverage  of 
ciurent  point  source  emission  control 
measures 

•  Apply  Maximum  Available  Control 
Technology  for  industrial  sources 

•  Other  point  source  measures  to  be 
identified  Mobile  Source  Measures — 

•  Transportation  Control  Measiu^s, 
including,  but  not  limited  to,  area-wide 
rideshare  programs,  telecommuting, 
transit  improvements,  and  traffic  flow 
improvements 

•  High-enhanced  vehicle  inspection/ 
maintenance  (OBDII) 

•  California  engine  standards 

•  Other  mobile  source  measines  to  be 
identified 

Area  Source  Measures 

•  California  architectural/industrial 
maintenance  coating  emission  controls 

•  California  commercial  and 
consumer  products  coating  emission 
controls 

•  Broader  geographic  applicability  of 
existing  emission  control  measures 

•  California  off-road  engine  standards 

•  Other  area  source  measures  to  be 
identified 

As  stated  in  the  Calcagni  Memo,  page 
12,  "For  piuposes  of  section  175A,  a 
State  is  not  required  to  have  fully 
adopted  contingency  measures  that  will 
take  effect  without  further  action  by  the 
State  in  order  for  the  maintenance  plan 
to  be  approved.  However,  the 
contingency  plan  is  considered  to  be  an 
enforceable  part  of  the  SIP  and  should 
ensure  that  the  contingency  measvires 
are  adopted  expediently  once  they  are 
triggered."  Thus,  according  to  this 
policy,  the  plans  ileed  not  contain 
adopted  measiues. 

In  order  to  properly  deal  with  futiue 
ozone  standard  violations  and  to 
comply  with  its  own  internal 
rulemaking  procedure  requirements, 
Illinois  requires  time  to  evaluate 
potential  controls  and  provide  public 
notice  and  public  participation  in  the 
rulemaking  process  when  adopting 
contingency  measiu-es.  The  commenter 
provided  no  rationale  for  why  a  time 
period  shorter  than  18  months  to  adopt 
and  implement  contingency  measures  is 
warranted.  EPA  finds  that  18  months,  as 
described  in  Illinois'  maintenance  plan, 
as  amended  by  the  lEPA's  April  15, 
2003  letter,  to  adopt  and  implement 
contingency  measures  is  a  reasonable 
time  period  for  Illinois  to  meet  its 
regulatory  obligations  while  meeting  the 
requirement  under  section  175 A  to 
promptly  correct  any  violation  of  the 
one-ozone  standard  after  the 


redesignation  of  the  St.  Louis  area  to 
attainment.  In  addition,  this  18  month 
period  to  adopt  and  implement 
contingency  measures  is  consistent  with 
other  redesignations,  such  as  that 
approved  for  Pittsburgh,  Pennsylvania 
(66  FR  53102),  in  which  a  12  to  24 
month  time  period  was  specified  to 
adopt  and  implement  contingency 
measures. 

Comment  29:  Neither  maintenance 
plan  provides  any  procedure  for 
quantifying  the  reductions  needed  to 
correct  violations. 

Response  29:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

As  indicated  above,  the  maintenance 
plans  refer  to  a  violation  of  the  NAAQS 
as  a  level  II  trigger.  In  the  event  of  a 
violation,  Illinois  and  Missoiui  have 
committed  to  work  together  to  conduct 
a  thorough  analysis  to  determine 
appropriate  measures  to  address  the 
cause  of  the  ozone  standard  violation.  It 
is  impossible  for  a  State  to  determine, 
before  a  violation,  what  emission 
reductions  are  necessary  to  correct  a 
violation.  For  example,  if  Illinois  would 
select  tightening  RACT  for  existing 
sources  as  a  contingency  measure,  the 
amount  of  emissions  reductions 
resulting  fi'om  implementation  of  this 
measure  is  dependent  upon  the  number 
of  sources  subject  to  RACT  rules  in  the 
area  at  the  time  of  the  violation.  Since 
the  State  has  no  control  over  when  a 
source  ceases  operating,  it  is  impossible 
to  determine,  at  this  time,  how  many 
sources  will  be  affected  by  a  tightening 
of  RACT  which  may  be  implemented  at 
some  imspecified  time  in  the  futvu«. 
Thus,  it  !S  impossible  to  determine  . 
beforehand  how  much  of  an  emission 
reduction  will  be  achieved  by 
implementing  this  measure. 

"The  approach  taken  in  the  Illinois 
maintenance  plan  is  to  conduct  a 
thorough  analysis  to  determine  the 
magnitude  of  the  emissions  reductions 
needed  to  correct  an  ozone  standard 
violation,  the  types  of  sources  for  which 
emission  reductions  must  be  made,  and 
the  mechanisms  for  achieving  the 
emissions  reductions.  The  list  of 
contingency  measures  includes  a 
reasonable  mix  of  emission  control 
measiu-es  from  which  to  select  the 
emission  control  measures  most  suited 
to  address  a  future  ozone  standard 
violation  (a  level  11  trigger),  if  one 
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occurs,  or  to  alleviate  an  unanticipated 
worsening  of  air  quality  or  emissions  (a 
level  I  trigger).  EPA  finds  that  this  is  a 
reasonable  approach  which  will  assure 
prompt  correction  of  the  air  quality 
problem.  In  addition,  this  approach  is 
consistent  with  EPA  guidance  contained 
in  the  Calcagni  Memo. 

Comment  30:  The  contingency 
measiues  in  the  maintenance  plans  are 
vague  and  open  ended.  Neither  plan 
identifies  any  measures  to  be  adopted. 
No  firm  schedide  for  adoption  and 
implementation  is  included. 

Response  30:  This  comment  refers  to 
both  the  Missouri  and  UUnois  portions 
of  the  St.  Louis  area.  EPi\  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area.* 

EPA  disagrees  with  the  commenters 
assertion  that  the  contingency  measiues 
are  vague,  and  open  ended.  In  response 
to  comments  28  and  29  above,  EPA 
addressed  the  procedures  contained  in 
the  maintenance  plan  for  evaluating 
which  measures  are  necessary  to 
promptly  correct  a  violation. 

In  addition,  in  response  to  conunent 
28  above,  EPA  identified  the  list  of 
potential  contingency  measiu'es 
contained  in  Illinois'  maintenance  plan 
along  with  a  schedule  of  18  months  to 
adopt  and  implement  selected 
contingency  measures  in  the  event  of  a 
violation  (a  level  II  trigger)  or  worsening 
air  quality  (a  level  I  trigger).  EPA  has 
concluded  that  the  maintenance  plan 
satisfies  EPA  guidance  regarding 
adoption  and  implementation  of 
contingency  measures  consistent  with 
EPA  guidance  and  the  Act. 

Comment  31:  Each  maintenance  plan 
contains  inadequate  provisions  to 
respond  to  anticipated  violations  of  the 
NAAQS.  Anticipated  violations  are 
based  on  emissions  inventories 
exceeding  the  2000  inventory  or  two 
exceedances  at  any  monitoring  site 
during  a  two-  or  three-year  period. 
There  is  no  commitment  to  adopt  any 
additional  controls  to  address 
anticipated  violations. 

Response  31 :  This  conunent  refers  to 
both  the  Missoiui  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missoiui  portion  of  the 
St  Louis  area. 


As  indicated  above,  a  Level  I  Trigger 
will  be  exceeded  if:  (1)  the  monitored 
ambient  ozone  levels  exceed  124  parts 
per  billion,  one-hour  averaged,  more 
than  once  per  year  at  any  monitoring 
site  in  the  St.  Louis  maintenance  ai^a 
(the  current  St.  Louis  ozone 
nonattainment  area),  or  more  than  two 
exceedances  in  any  two-  or  three-year 
period;  or  (2)  the  St.  Louis  maintenance 
area's  2005  or  2008  VOC  or  NOx 
emissions  increase  more  than  5  percent 
above  the  2000  attainment  levels.  In  the 
event  one  of  these  action  trigger  levels 
are  exceeded,  Illinois  and  Missouri  will 
work  together  to  evaluate  the  situation 
and  determine  if  adverse  emissions 
trends  are  likely  to  continue.  If  so,  the 
States  will  determine  what  and  where 
emission  controls  may  be  required  to 
avoid  a  violation  of  the  one-hour  ozone 
NAAQS.  A  study  shall  be  completed 
within  nine  months  of  the 
determination  of  the  action  trigger 
exceedance  to  select  emission  controls 
needed  to  mitigate  possible  future  ozone 
standard  violations.  Illinois  commits  to 
implement  any  selected  emission 
controls  as  expeditiously  as  practible. 

It  is  true  that  Illinois  has  not  specified 
implementation  deadlines  for 
implementing  new  emissions  controls 
in  the  event  of  exceedance  of  a  Level  I 
trigger.  Illinois  has  only  committed  to 
conduct  studies  to  determine  if  new 
emission  controls  are  needed  to  avert 
possible  future  ozone  standard 
violations.  These  studies  could 
conclude  that  no  additional  emission 
controls  are  needed  to  avoid  a  future 
ozone  standard  violation.  For  example, 
such  a  study  during  2004  could 
conclude  that  statewide  NOx  emission 
controls  to  be  implemented  to  meet  the 
State's  NOx  control  SIP  will  be  adequate 
to  prevent  a  future  ozone  standard 
violation.  In  this  case,  Illinois  may 
conclude  that  no  additional  emission 
controls  are  necessary.  Given  that  the 
study  could  reach  such  a  conclusion, 
Illinois  is  not  committing  to  implement 
additional  emission  controls  at  this 
time. 

In  addition,  note  that  section  175A(d) 
of  the  Act  only  requires  a  state  to 
implement  additional  emission  controls 
in  the  event  of  a  standard  violation  after 
an  area  is  redesignated  to  attaiiunent. 
Under  this  section  of  the  Act,  States  are 
not  obligated  to  implement  additional 
emission  controls  if  an  area  is 
"threatened"  with  a  future  ozone 
standard  violation.  Similarly,  EPA  does 
not  require  such  action  on  the  part  of 
the  States.  EPA  does  encourage  the 
States  to  take  preventative  measures  to 
prevent  future  ozone  standard  violations 
if  at  all  possible,  but  does  not 
definitively  require  the  States  to 


implement  additional  emission  controls 
unless  a  violation  of  the  standard  has 
actually  occurred.  The  commitments  of 
Illinois  to  respond  to  Level  I  triggers  go 
beyond  the  minimum  requirements  of 
section  175A(d)  and  the  EPA. 

The  contingency  plan  meets  the 
requirements  of  section  175A(d)  of  the 
Act  and  applicable  guidance  in  the 
Calcagni  Memo.  The  Administrator  has 
exercised  discretion  regarding  adoption 
and  implementation  of  contingency 
measures  consistent  with  EPA  guidance 
and  the  Act. 

Comment  32:  The  maintenance  plans 
contain  no  commitment  to  implement 
measures  in  the  SIP.  EPA  caimot 
approve  the  maintenance  plan  without 
this  commitment. 

Response  32:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  conunent  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

The  commenter  is  incorrect  in  its 
statement  that  the  maintenance  plan 
does  not  contain  a  commitment  to 
implement  emission  control  measures 
in  the  SIP.  Such  a  commitment  was 
included  in  Illinois'  maintenance  plan. 
Section  6.1  of  Illinois'  maintenance  plan 
states  the  following:  "Consistent  with 
this  plan,  Illinois  agrees  to  adopt  and 
implement  the  necessary  corrective 
actions  in  the  evept  that  violations  of 
the  one-hour  ozone  NAAQS  occur 
anywhere  within  the  St.  Louis 
maintenance  area  after  redesignation  to 
attainment."  In  addition,  as  described  in 
response  to  comment  28,  Illinois  is 
retaining  and  is  continuing  to 
implement  all  of  the  emission  control 
measures  contained  in  its  SIP  prior  to 
redesignation. 

Comment  33:  The  maintenance  plems 
do  not  address  expected  growth  in  areas 
adjacent  to  the  nonattainment  area,  such 
as  Ste.  Genevieve  County.  An 
assessment  of  this  growth  should  be 
included.  Also,  the  plans  are  based  on 
the  "irrational  assumption"  that  "if 
there  is  no  increase  in  emissions,  and  no 
decrease  in  controls,  the  standard  will 
be  maintained." 

Response  33:  This  comment  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
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pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

The  conunenter's  characterization  of 
the  "basic  premise"  of  the  maintenance 
plans  is  incorrect.  The  plans  do  not 
simplistically  assiune  that  there  will  be 
no  increase  in  emissions.  The  plans 
carefully  project  the  growth  in 
emissions  that  will  occur  in  various 
source  sectors  (soiure  categories  or 
types),  and  the  emission  reductions 
which  will  occur  based  on  emission 
control  programs  which  are  in  place,  in 
order  to  determine  the  net  change  in 
emissions  from  2000  through  2014.  The 
States  are  required  to  and  have  applied 
the  appropriate  techniques  to  estimate 
and  account  for  potential  emissions 
changes  in  the  area.  These  techniques 
are  necessarily  based  on  source  sector- 
specific  growth  indicators  (positive  and 
negative),  i.e.,  sector-specific  economic 
factors,  because  the  States  have  no  way 
of  predicting  specific  changes  which 
will  take  place  on  a  source-by-source 
basis  in  the  emissions  inventory. 

Specific  new  source  projects,  such  as 
those  cited  by  the  commenter,  are 
addressed  through  mechanisms  other 
than  maintenance  plans.  To  implement 
new  source  projects.  Illinois  implements 
PSD  and  NSR  permitting  regulations 
depending  on  the  attainment  status  and 
classification  of  an  area.  These 
regulations  address  the  air  quality 
impacts  of  new  sources  and  expansion 
of  existing  sources  both  inside  and 
outside  the  boundaries  of  nonattaiiunent 
areas.  They  are  designed  to  prevent  new 
soiut:e  construction  or  existing  soiuce 
expansion  which  would  adversely  affect 
an  area's  ability  to  attain  or  maintain  a 
national  standard. 

EPA  believes  that  it  is  the  function  of 
the  State's  air  permitting  rules,  rather 
than  the  maintenance  plan,  to  ensure 
that  specific  potential  new  sources  do 
not  create  emissions  which  would 
interfere  with  the  maintenance  of  the 
ozone  standard.  The  new  soiu^ce  rules  in 
Illinois'  address  potential  new  sources 
both  inside  and  outside  of  the  St.  Louis 
area. 

The  anticipated  plant  referenced  by 
the  commenter  is  a  potential  source  in 
Missouri.  See  the  response  to  comment 
33  in  a  separate  rulemaking  in  today's 
Federal  Register  regarding 
redesignation  of  the  Missouri  portion  of 
the  St.  Louis  area  for  a  discussion 
regarding  this  facility. 

Comment  34:  The  emission  estimates 
in  the  maintenance  plans  are  uiueliable. 
A  recent  study  of  flares  throws  doubt 
into  the  St.  Louis  emission  inventory. 
Flares  area  used  extensively  in  the 
Metro-East  St.  Louis  area,  including  at 
the  Conoco  Wood  River  Refinery,  two 
barge  loading  facilities.  Granite  City 


Steel,  and  three  bulk  gasoline  storage 
facilities.  EPA  must  consider  the 
significant  imderestimation  of  flare 
emissions  in  the  emission  inventory. 

Response  34:  This  comment  refers  to 
both  the  Missouri  and  Illinoi  portions  of 
the  St.  Louis  area.  EPA  is  here  providing 
a  response  regarding  the  Illinois  portion 
of  the  St.  Louis  area.  See  a  separate 
rulemaking  in  today's  Federal  Register 
regarding  redesignation  of  the  Missouri 
portion  of  the  St.  Louis  area  for  EPA's 
response  to  this  comment  as  it  pertains 
to  the  Missouri  portion  of  the  St.  Louis 
area. 

EPA  believes  that  the  States  used  the 
appropriate  emission  estimates  in 
developing  the  emission  inventories. 
The  conunenter  cites  a  study  of 
emissions  from  flares  reported  by  the 
Bay  Area  Management  District  which 
the  commenter  alleges  shows  that  the 
States  greatly  underestimated  emissions 
from  flares.  EPA  does  not  agree  that  the 
study  cited  by  the  commenter  renders 
the  emission  estimates  unreliable. 

The  Bay  Area  Air  Quality 
Management  District  (AQMD)  study 
referenced  by  the  commenter  is  a 
"Draft"  document,  which  has  the 
stipulation  "Do  Not  Cite  or  Quote."  In 
addition,  the  study  was  specific  to 
refinery  flares  and  not  all  flare  systems 
in  general.  The  submitted  comment 
inappropriately  extends  the 
applicability  of  this  draft  study 
document  to  flares  at  barge  loading 
facilities,  steel  making  operations,  and 
bulk  gasoline  storage  facilities. 

lEPA  staff  reviewed  the  flare 
operations  at  the  Conoco  Phillips  Wood 
River  Refinery,  which  is  the  only  facility 
in  the  Metro-East  St.  Louis  area  that  the 
AQMD  study  findings  would  possibly 
apply  to,  and  found  a  well-designed 
emissions  recovery  and  control  system. 
The  flares  at  the  Wood  River  refinery 
function  primarily  as  safety  devices  and 
are  provided  to  avoid  discharge  of  raw 
hydrocarbons  to  the  atmosphere  both 
diu-ing  upsets  and  during  plaiuied 
intermittant  maintenance  activities. 
Process  units'  hydrocarbon  emissions  to 
flares  are  kept  to  a  minimum  to  prevent 
product  loss.  Whenever  possible,  vent 
gasses  are  recovered,  compressed,  and 
used  for  firing  heaters  and  boilers  rather 
than  being  sent  to  flares.  Seal  vessels 
and  pressure  control  systems  allow 
nearly  all  vent  gasses  to  be  recovered  by 
managing  the  pressure  levels  during 
normal  operations  and  upsets. 

The  Conoco  Phillips  Wood  River 
Refinery  has  four  refinery  flares  that  the 
findings  of  the  AQMD  study  would 
apply  to — the  distilling  flare,  the 
alkylation  flare,  the  aromatics  low- 
pressiu^  flare,  and  the  aromatics  high- 
pressure  flare.  The  AQMD  technical 


assessment  document  presented  that  the 
primary  concern  for  the  28  flares 
studied  was  that  refinery  flares  were 
being  used  more  often  and  more 
routinely  than  historic  emissions  data 
indicated.  For  the  Conoco  Phillips 
Wood  River  Refinery,  this  finding  is  not 
valid.  The  Conoco  Phillips  refinery 
flares  are  used  only  as  sjifety  devices 
and  as  minimally  as  possible  because 
loss  of  product  occurs  when  these 
devices  must  be  used.  When  it  became 
necessary  to  use  these  safety  devices,  all 
upset  emissions  were  reported  in  the 
annual  emissions  reports.  Such  reports 
for  2000  were  used  in  the  development 
of  the  emissioainventories  developed 
by  the  lEPA  for  the  redesignation 
request  and  the  maintenance  plan. 
Therefore,  the  Illinois  redesignation 
request  and  maintenance  plan 
acciu-ately  includes  these  emissions. 

Another  issue  identified  in  the  AQMD 
refinery  flare  study  was  in  regards  to 
emissions  control  efficiency  (CE)  since 
its  impact  has  a  significant  effect  on 
reported  emissions.  All  field  studies 
regarding  flare  CE,  which  were 
referenced  in  the  AQMD  technical 
analysis  document,  indicate  that  CEs  of 
greater  than  98  percent  could  be 
expected  for  flares.  The  emissions  for 
the  Conoco  Phillips  flares,  as  included 
in  Illinois'  emissions  inventories,  uses 
EPA's  recommended  CE  of  98  percent 
for  all  flares  except  in  the  lube  area, 
which  has  a  99  percent  CE.  Therefore, 
any  impact  of  inventory  emissions  from 
overestimation  of  CE  is  considered  to  be 
insignificant  for  the  Conoco  Phillips 
Wood  River  Refinery. 

In  regards  to  the  impacts  of 
crosswinds,  the  AQMD  technical 
analyis  document  references  one 
laboratory  scale  Canadian  study  that 
indicates  that  CEs  may  be  impacted  by 
crosswinds.  The  Canadian  researchers, 
however,  indicate  that  applying  their 
laboratory  findings  after  scaling  up  to 
the  actual  sizes  of  flares  that  refineries 
normally  use  could  prove  difficult.  A 
referenced  study  in  the  AQMD  technical 
analysis  document  shows  that 
crosswinds  with  a  speed  of  18  miles  per 
hour  {8  meters  per  second)  are  needed 
before  any  impact  is  seen  on  CEs  for 
flares.  In  the  years  of  1999  and  2000,  no 
hourly  wind  speeds  greater  than  11 
miles  per  hom-  was  recorded  at  the 
Edwardsville  monitor,  which  is  located 
less  than  10  miles  from  Wood  River, 
during  high  ozone  days  in  the  St.  Louis 
area.  Therefore,  crosswinds  are  not 
considered  to  be  an  issue  that  might 
impact  emission  estimates  for  the 
Metro-East  St.  Louis  area  refinery  flares. 

Further  review  of  the  document  has 
shown  that  methane  was  included  in 
the  emission  factor  that  was  used  to 
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derive  emissions  for  this  study.  Methane 
is  not  an  ozone  precursor,  and  the 
inclusion  of  this  pollutant  coidd 
significantly  alter  the  preliminary 
findings.  The  study  targets  the  control 
efficiencies  of  the  flares  and  states  that 
"efficiency  drops  approximately  by  the 
cube  of  the  speed  (wind)".  This  would 
suggest  that  on  high  wind  event  days 
that  the  control  efficiencies  would  be  at 
their  lowest.  However,  in  the  St.  Louis 
area,  high  ozone  days  have  been 
characterized  by  low  wind  conditions, 
which  would  produce  minimal  impact 
on  flare  control  efficiencies  during  the 
periods  of  concern. 

Lastly,  NOx  and  VOC  emissions  from 
aU  flares  constitute  less  than  one-tenth 
of  one  percent  of  the  total  emissions 
inventory  for  the  St.  Louis  ozone 
nonattainment  area.  Therefore,  any 
potential  changes  in  calcidation 
methodology  frt)m  this  source  category, 
even  if  changes  were  warranted  based 
on  this  draft  study,  would  still  likely 
produce  an  insignificant  change  to  the 
St.  Louis  area  total  VOC  and  NOx 
emissions. 

Comment  35:  The  Illinois  request  for 
approval  of  its  maintenance  plan  and 
revised  motor  vehicle  emissions  budgets 
was  submitted  imder  the  signatiu-e  of 
David  Kolaz,  Chief,  Bureau  of  Air, 
Illinois  Environmental  Protection 
Agency  (lEPA).  This  submission 
included  the  commitment  to  adopt 
contingency  measiu-es  in  the  event  of 
ozone  standard  exceedances  and/or 
violations.  The  EEPA  is  without 
authority  to  make  this  commitment  on 
behalf  of  the  State  of  Illinois.  Diuing  the 
IlUnois  public  hearing  (November  7, 
2002).  the  lEPA  stated  that  it  did  not 
have  the  authority  to  impose  emission 
control  requirements.  The  lEPA 
explained  that  such  authority  rests  with 
the  Illinois  Pollution  Control  Board,  a 
s^arate  and  independent  State  agency. 
The  EPA  cannot  lawfully  approve  the 
maintenance  plan  submitted  by  the 
lEPA  if  the  State  is  not  legally  bound  to 
implement  the  conunitments  in  the 
plan,  including  contingency  measures. 

Response  35:  Under  the  Illinois 
Enviroiunental  Protection  Act,  the  lEPA 
has  authority  to  develop  and  submit  for 
EPA  approval  air  quality  control  plans. 
Section  4(j)  of  the  Illinois 
Enviroimiental  Protection  Act  states: 
"The  Agency  shall  have  the  duty  to 
represent  the  State  of  Illinois  in  any  and 
all  matters  pertaining  to  plans, 
procedures,  or  negotiations  for  interstate 
compacts  or  other  governmental 
arrangements  relating  to  environmental 
protection."  In  addition,  section  4(1)  of 
the  Illinois  Envirodtnental  Protection 
Act  states  that  "The  Agency  is  hereby 
designated  as  *  *  *  air  pollution 


agency  for  the  state  for  all  piuposes  of 
the  Clean  Air  Act  *  *  *"  These 
provisions  give  the  lEPA  the  authority 
to  develop  and  submit  air  quality  plans 
to  the  EPA.  Therefore,  EPA  disagrees 
with  the  commenter  that  the  EEPA  lacks 
the  authority  to  submit  an  ozone 
maintenance  plan  that  commits  the 
State  to  certain  actions  if  triggered 
imder  the  contingency  plan. 

With  regard  to  adoption  of  specific 
emission  control  measures  or  rules,  the 
lEPA  has  the  authority  and 
responsibility  of  developing  source  " 
emission  control  regulations,  which  are 
subsequenUy  adopted  by  the  Illinois 
Pollution  Control  Board.  Establishment 
of  a  separate  rulemaking  body  is 
consistent  with  the  process  established 
by  many  states. 

The  Calcagni  Memo  suggests  that  a 
procediu'e  for  adoption  of  contingency 
measures  should  be  in  place.  However, 
there  is  no  suggestion  that  a  state  must 
alter  or  suspend  its  rulemaking  process 
in  order  to  conunit  to  implementation  of 
contingency  measiu^s.  If  the  State  is 
unable  to  adopt  a  particular  contingency 
measure  as  a  result  of  its  rulemaking 
process,  it  will  be  required  to  adopt  and 
implement  another  equally  effective 
measure  (or  group  of  measures)  within 
the  same  18-month  time  frame.  The 
lEPA  will  continue  to  be  responsible  for 
ensuring  that  its  commitment  is  met, 
an4>the  commitment  remains 
enforceable. 

Comment  36:  EPA  cannot  conclude 
that  keeping  emissions  no  higher  than 
the  projected  inventory  amoimts  will 
ensure  maintenance  of  the  ozone 
NAAQS. 

Response  36:  As  stated  in  response  to 
comment  23  above,  keeping  emissions 
no  higher  than  those  that  occurred  in 
the  attaiiunent  period  (2000  through 
2002)  will  ensure  maintenance  of  the 
NAAQS.  The  Court  of  Appeals  for  the 
Sixth  Circuit  in  Wallv.  EPA  (265  F.3d 
426,  435)  determined  that  "EPA's 
actions  are  completely  consistent  with 
its  ovyrn  interpretive  memorandum, 
which  allows  for  NAAQS  maintenance 
to  be  demonstrated  by  showing  that  the 
future  emissions  of  pollutant's 
precursors  will  not  exceed  the  level  that 
allowed  the  area  to  achieve  attainment 
in  the  first  place." 

Comment  37:  Neither  maintenance 
plan  provides  a  technical  analysis 
demonstrating  that  maintenance  of  the 
2000  emission  levels  will  assure 
maintenance  of  the  NAAQS!  Such  a 
demonstration  requires  photochemical 
grid  modeling. 

Response  37:  This  comment  refers  to 
both  the  Missoiui  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 


Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

EPA  disagrees  that  modeling  is 
required  to  demonstrate  maintenance  of 
the  NAAQS.  EPA  reiterates  its  response 
to  comment  23  in  that  the  Court  of 
Appeals  for  the  Sixth  Circuit  in  Wall  v. 
EPA  (265  F.3d  426,  435)  determined 
that  "EPA's  actions  are  completely 
consistent  with  its  own  interpretive 
memorandum,  which  allows  for 
NAAQS  maintenance  to  be 
demonstrated  by  showing  that  the  future 
emissions  of  a  pollutant's  precursors 
will  not  exceed  the  level  that  allowed 
the  area  to  achieve  attainment  in  the 
first  place."  Also  see  the  response  to 
comment  36  above. 

lUinois'  maintenance  plan  includes  a 
technical  analysis,  as  described  in  the 
response  to  comment  28  above,  that 
demonstrates  maintenance  of  the 
NAAQS  based  on  a  comparison  of  base 
year  (attainment  year)  and  projected 
VOC  and  NOx  emissions.  This  analysis 
meets  the  maintenance  requirements  of 
the  Act  and  of  EPA  guidelines. 

Comment  38:  EPA  announced 
substantial  changes  in  its  PSD  program 
on  December  21,  2002.  Illinois  is 
required  to  administer  these  changes  in 
attaiiunent  areas  effective  March  3, 
2003,  and  three  years  later  for 
nonattainment  areas.  67  FR  80185. 
Therefore,  the  new  NSR  rules  will  not 
go  into  effect  in  the  Metro-East  St.  Louis 
area  for  three  years  unless  EPA 
redesignates  the  area  to  attainment.  On 
February  27,  2003,  Illinois  annoimced 
that  it  is  filing  a  lawsuit  chaUenging  the 
NSR  changes  due,  in  part,  to  the  fact 
that  the  State  lacks  the  resources  to 
administer  the  new  NSR  rules.  On  the 
basis  of  this  admission.  EPA  cannot 
lawfully  make  the  finding  that  Illinois 
has  adequate  resources  to  administer  the 
new  NSR  program  that  will  only  be 
necessary  if  EPA  redesignates  the  area  to 
attaiiunent. 

Response  38:  The  Federal  revisions  to 
the  PSD  regulations  promulgated  on 
December  31,  2002  became  effective  on 
March  3,  2003.  States  like  Illinois,  to 
which  EPA  had  delegated  the  authority 
to  administer  the  PSD  program,  are 
required  to  implement  the  revisions  as 
of  their  effective  date.  The  commenter 
does  not  provide  any  specific 
information  that  the  lEPA  lacks  the 
resources  to  administer  the  revised 
program  in  the  Metro-East  St.  Louis  area 
upon  redesignation.  In  addition,  the 
lEPA  has  not  formally  notified  EPA  that 
it  does  not  have  sufficient  resouirces  to 
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administer  the  PSD  program  under  the 
revised  regulations. 

Even  if  the  State  is  unable  to 
administer  the  PSD  program  in  the 
Metro-East  St.  Louis  area,  the  only 
consequences  would  be  that  EPA 
would,  imder  this  hypothetical 
situation,  withdraw  the  delegation  of 
the  PSD  program  and  administer  the 
program  itself.  In  addition,  sources 
would  still  be  required  to  obtain  a 
source  permits  (and  demonstrate  that 
they  will  not  adversely  impact  air 
quality)  prior  to  construction,  regardless 
of  which  agency  (the  lEPA  or  EPA)  is 
responsible  for  permit  issuance. 
Therefore,  the  perceived  defect  would 
not  result  in  an  inability  to  maintain  the 
one-hour  ozone  standard  in  the  area. 

Comment  39:  The  maintenance  plan 
must  include  RACM  and  RACT,  for  the 
reasons  stated  in  comment  13  above. 

Response  39:  EPA  incorporates  its 
response  to  comment  13  in  response  to 
this  comment. 

F.  Comments  Related  to  Criterion  5:  The 
Area  Must  Have  Met  All  Applicable 
Requirements  Under  Section  110  and 
PartD 

Comment  40:  Neither  State  has  met  all 
the  requirements  applicable  to  the  area. 
The  serious  area  requirements  of  section 
182(c)  are  applicable,  but  none  of  these 
requirements  have  been  met.  Some  of 
the  requirements  are  applicable  and 
enforceable  now,  such  as  the  50  ton  per 
year  threshold  for  permitting  and 
enforcement  and  paragraphs  7,8,  and  10 
of  section  182(c). 

Response  40:  This  comment  refers  to 
both- the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

As  stated  in  the  response  to  comments 
6  through  11  above,  the  IlUnois  SIP 
meets  the  applicable  requirements  and 
the  serious  area  requirements  are  not 
applicable  for  purposes  of  this 
redesignation.  States  requesting 
redesignation  to  attainment  must  meet 
the  relevant  CAA  requirements  that 
come  due  prior  to  the  submittal  of  a 
complete  redesignation  request.  Areas 
may  be  redesignated  even  though  they 
have  not  adopted  measures  that  come 
due  after  the  submission  of  a  complete 
redesignation  request.  Upon  completion 
of  today's  actions,  the  Illinois  SIP  is 
fully  approved  for  all  applicable 
regulations.  SIP  revisions  addressing  the 
serious  area  requirements  are  required 


to  be  submitted  by  January  30,  2004, 
after  the  submittal  of  Illinois'  complete 
redesignation  request  and  maintenance 
plan. 

The  commenter  errs  in  the  conclusion 
that  the  50  ton  per  year  emissions 
threshold  for  permitting  and 
enforcement  is  not  in  effect  in  Illinois. 
As  of  January  30,  2003,  the  St.  Louis 
area  was  classified  as  a  serious 
nonattaimnent  area  (68  FR  4836).  At 
that  time,  the  50  ton  per  year  emissions 
threshold  for  permitting  and 
enforcement  immediately  became 
effective  in  Illinois.  However,  by 
redesignating  the  Metro-East  area  to 
attairunent  in  this  rulemaking,  the  50 
ton  per  year  emissions  threshold  for 
permitting  and  enforcement  is  no  longer 
applicable. 

Section  182(c)  paragraphs  7  and  8 
refer  to  special  rules  for  modifications  of 
major  sources  while  paragraph  10  refers 
to  a  1.2  to  1  offset  requirements  for 
serious  nonattaimnent  areas.  As  stated 
in  response  to  comment  7,  EPA 
established  a  future  date  for  submission 
of  the  serious  area  requirements, 
including  section  182(c)(7),  (8),  and 
(10),  and  the  requirements  are  not  now 
applicable  for  purposes  of  this 
redesignation. 

G.  Comments  Related  to 
Implementation  of  Contingency 
Measures 

Comment  41:  A  commenter  requested 
that  in  the  final  rule,  EPA  expressly 
state  that,  in  the  event  of  a  future 
violation  of  the  NAAQS,  Illinois  and 
Missouri  will  not  necessarily  be 
required  to  evaluate  any  particular 
contingency  measure  nor  be  required  to 
submit  further  attainment 
demonstrations. 

Response  41:  As  stated  above,  the 
contingency  plans  delineate  the  States' 
plaimed  actions  in  the  event  of  future 
one-hour  ozone  standard  violations 
(Level  II  trigger  in  the  Illinois  and 
Missouri  ozone  maintenance  plans), 
multiple  ozone  standard  exceedances  at 
any  monitor  in  a  single  or  two  year 
period  (not  a  violation  based  on  three 
years  of  data)  (Level  1  trigger  in  the 
Illinois  and  Missouri  ozone 
maintenance  plans),  or  unanticipated 
emissions  increases  threatening  a 
subsequent  violation  of  the  one-hour 
ozone  standard  (Level  I  trigger  in  the 
Illinois  and  Missouri  ozone 
maintenance  plans).  In  the  event  of  an 
exceedance  of  a  Level  I  trigger,  Illinois 
will  work  with  Missouri  to  evaluate  the 
situation  and  to  determine  if  adverse 
emissions  or  air  quality  trends  are  likely 
to  continue  and  to  threatened 
maintenance  of  the  one-hour  standard. 
If  so,  Illinois  will  determine  to  what 


extent,  what  type,  and  where  (local  or 
regional)  emission  controls  may  be 
required  to  avoid  a  violation  of  the  one- 
hour  ozone  standard.  A  study  will  be 
completed  within  nine  months  of  the 
determination  of  the  action  trigger 
exceedance.  If  needed  to  avoid  future 
ozone  standard  violations,  emission 
control  measures  and  regulations  will  be 
adopted  within  18  months  of  the 
completion  of  the  study  and 
implemented  as  expeditiously  as 
practicable. 

In  the  event  of  a  Level  U  trigger  (a 
determination  of  a  violation  of  the  one- 
hour  ozone  standard  in  the  St.  Louis 
area),  the  States  will  complete  an 
analysis  of  the  air  quality  issue  within 
six  months  of  the  ozone  standard 
violation  determination,  and  Illinois 
will  adopt  and  implement  necessary 
emission  control  measures  and  rules 
within  18  months  of  the  ozone  standard 
violation  determination. 

EPA  expects  that,  through  this 
process,  the  States  will  identify  the 
appropriate  emission  control  measures 
to  implement  in  the  near  term  to 
maintain  the  ozone  NAAQS.  The  States 
are  not  obligated  to  select  any  particular 
emission  control  measure  for  study  and/ 
or  implementation.  The  States  must, 
however,  select  those  emission  control 
measures  that  their  analyses  show  are 
adequate  for  maintenance  of  the 
NAAQS  and  which  can  be  implemented 
within  the  time  constraints  contained 
within  the  maintenance  plans. 

With  regard  to  the  need  for  new  ozone 
attainment  demonstrations,  as  indicated 
in  the  January  30,  2003  proposed  rule 
(68  FR  4847),  a  final  determination  of 
attainment  leads  to  the  conclusion  by 
the  EPA  that  Illinois  is  not  obligated  to 
produce  new  ozone  attainment 
demonstrations  for  the  St.  Louis  area  for 
purposes  of  attaining  the  one-hour 
ozone  standard.  The  available  quality- 
assiu-ed  ozone  data  for  the  most  recent 
three  years  demonstrate  that  the  St. 
Louis  area  has  attained  the  one-hour 
ozone  standard.  This  conclusion  leads 
to  the  conclusion  that  additional 
emission  reduction  in  the  Metro-East  St. 
Louis  area  may  only  be  needed  for  the 
purposes  of  maintaining  the  ozone 
standard  in  the  St.  Louis  area  and  for 
reducing  ozone  and  ozone  precursor 
transport  into  downwind  areas. 
Therefore,  additional  ozone  modeling  to 
support  a  new  ozone  attairunent 
demonstration  is  not  needed  at  this 
time. 

Following  the  redesignation  of  the  St. 
Louis  area  to  attainment  of  the  one-hour 
ozone  standard  (the  subject  of  this  final 
rule  and  that  for  the  lAissouri  portion  of 
the  St.  Louis  area  also  published  today), 
a  violation  of  the  one-hour  ozone 


Federal  Register / Vol.  68,  No.  91 /Monday,  May  12,  2003 /Rules  and  Regulations  25465 


standard  will  not  necessarily  trigger  the 
need  for  Illinois  to  conduct  additional 
photochemical  dispersion  modeling  for 
the  St.  Louis  area.  In  this  situation,  the 
maintenance  plan  requirements  place 
no  specific  ozone  modeling 
requirements  on  the  State.  Illinois  is  free 
to  choose  the  types  of  analyses  it  deems 
necessary  to  determine  the  levels  and 
types  of  additional  emission  controls 
needed  to  rectify  the  ozone  attainment 
problem.  Redesignated  areas  are  not 
subject  to  an  obligation  to  meet 
additional  nonattaimnent  area 
requirements,  such  as  attaiimient 
demonstrations,  since  they  are  no  longer 
as  nonattaiimient  areas.  Instead,  they 
must  implement  contingency  measures, 
which  is  what  Congress  provided  in  the 
Act. 

H.  Comments  Related  to  Redesignation 
of  a  Portion  of  the  St.  Louis  Area 

Comment  42:  One  commenter 
requested  th§t  in  the  event  the  EPA  is 
unable  to  finalize  Missouri's  I/M 
program,  as  proposed  in  a  separate 
rulemaking  on  January  30,  2003,  EPA 
should  proceed  with  the  redesignation 
for  the  Illinois  portion  of  the  St.  Louis 
area. 

Response  42:  In  a  separate  rule 
published  in  today's  Federal  Register, 
EPA  is  approving  Missoiui's  revised  1/ 
M  nile.  In  addition,  as  explained  above, 
EPA  is  finalizing  its  actions  on  the 
Missouri  and  Illinois  redesignation 
requests  in  separate  rulemakings. 

/.  Comments  Related  to  Interstate 
Transport 

Comment  43:  EPA  must  ensure  that 
the  CAA  requirements  of  section 
110(a)(2)(D)  pertaining  to  interstate 
transport  impacts  are  actively  and 
adequately  met  through  the  States'  SIP's 
and  through  Federal  control  programs 
such  as  the  NOx  SIP  call. 

Response  43:  This  conunent  refers  to 
both  the  Missouri  and  Illinois  portions 
of  the  St.  Louis  area.  EPA  is  here 
providing  a  response  regarding  the 
Illinois  portion  of  the  St.  Louis  area.  See 
a  separate  rulemaking  in  today's  Federal 
Register  regarding  redesignation  of  the 
Missouri  portion  of  the  St.  Louis  area  for 
EPA's  response  to  this  comment  as  it 
pertains  to  the  Missouri  portion  of  the 
St.  Louis  area. 

As  stated  above,  EPA  believes  that 
state  obhgations  imder  the  NOx  SIP  call 
are  not  applicable  requirements  for 
purposes  of  evaluating  a  redesignation 
request.  The  NOx  SIP  call  requirements 
are  not  linked  with  a  particular  area's 
ozone  designation  and  classification. 
EPA  believes  that  the  requirements 
linked  with  a  particular  nonattaimnent 
area's  classification  are  the  requirements 


that  are  the  relevant  measures  to 
evaluate  in  reviewing  a  redesignation 
request.  The  NOx  SIP  call  submittal 
requirements  continue  to  apply  to  a 
State  regardless  of  the  designation  of 
any  one  particular  area  in  the  State. 

"Thus,  we  do  not  believe  that  the  NOx 
SIP  call  submission  should  be  construed 
to  be  an  applicable  requirement  for 
pxu^oses  of  redesignation.  The  section 
110  and  part  D  requirements,  which  are 
linked  vdth  a  particular  area's 
designation  and  classification,  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  This 
policy  is  consistent  wnth  EPA's  existing 
conformity  and  oxygenated  fuels 
requirements,  as  well  as  with  section 
184  ozone  transport  requirements.  See 
Reading,  Peimsylvania  proposed  and 
final  rulemakings  (61  FR  53174-53176) 
(October  10, 1996),  (62  FR  24826)  (May 
7, 1997);  Cleveland- Akron-Lorain,  Ohio 
final  rulemaking  (61  FR  20458)  (May  7. 
1996):  and  Tampa,  Florida  final 
rulemaking  at  (60  FR  62748,  62741) 
(December  7,  1995).  See  also  the 
discussion  on  this  issue  in  the 
Cincinnati  redesignation  (65  FR  37890) 
(Jime  19,  2000). 

Illinois  has  adopted  and  EPA  has 
approved  statewide  NOx  rules  into  the 
SIP  on  November  8,  2001  (66  FR  56449 
and  66  FR  56454).  These  rules  will 
remain  in  effect  and  will  remain 
Federally  enforceable  following  the 
redesignation  of  the  Metro-East  St.  Louis 
area  to  attainment  of  the  one-hour  ozone 
standard. 

Comment  44:  A  commenter  notes  that 
the  expected  NOx  emission  control 
programs  and  emission  reductions  for 
the  St.  Louis  area  should  not  be 
jeopardized  due  to  the  absence  of 
continued  Federal  enforceability  of  the 
SIPs. 

Response  44:  The  SIPs  will  remain 
Federally  enforceable  following 
redesignation  of  the  St.  Louis  area  to 
attairunent.  In  addition,  NOx  emission 
control  measiu'es  (with  the  exception  of 
NSR,  which  will  be  replaced  by  PSD) 
which  are  currently  in  place  will  remain 
as  SIP  requirements  following 
redesignation  to  attainment.  Illinois  will 
continue  to  implement  and  enforce  its 
statewide  NOx  emission  control 
regulations  adopted  to  comply  with  the 
NOx  SIP  call.  This  rulemaking, 
however,  finalizes  a  NOx  RACT  waiver 
for  the  Metro-East  St.  Louis  area.  NOx 
RACT  has  never  been  part  of  the  Illinois 
SIP.  This  redesignation  does  not 
jeopardize  any  NOx  emission  control 
regulations  expected  and  part  of  the  SIP 
for  the  Metro-East  St.  Louis  area  or  for 
the  State  of  Illinois. 

Comment  45:  The  redesgination  of  the 
St.  Louis  area  to  attairunent  should  not 


weaken  the  impetus  to  rapidly  address 
NOx  transport  to  downwind  areas. 
These  efforts  are  critical  to  addressing 
the  8-hour  and  1-hour  ozone  NAAQS  in 
the  St.  Louis  and  downwind  areas.  Any 
revisions  to  SIP  requirements  would 
have  to  meet  the  applicable  provisions 
of  the  Act  and  be  approved  by  the  EPA. 

Response  45:  As  noted  above,  the 
redesignation  of  the  St.  Louis  area  to 
attainment  of  the  one-hour  ozone 
standard  will  have  no  effect  on  the 
implementation  of  the  statewide  NOx 
control  rules  in  Illinois.  In  addition, 
irregardless  of  the  attainment  status  of 
the  St.  Louis  area  for  the  one-hour  ozone 
standard,  EPA  will  proceed  with  making 
its  decision  as  to  whether  the  eastern 
portion  of  Missouri  must  meet  specific 
NOx  SIP  call  requirements.  EPA  will 
closely  review  any  proposed  changes  in 
the  NOx  emission  conta-ol  programs 
which  are  ciurently  in  place  in  (he 
Metro-East  St.  Louis  area  and  in  Illinois 
to  ensure  that  the  proposed  changes  will 
not  adversely  affect  the  attainment  of 
the  NAAQS  in  the  St.  Louis  area  and  in 
downwind  ozone  nonattaimnent  areas. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imJFunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govermnent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
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(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SEP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  conteiining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  11,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas.  Ozone. 

Illinois— Ozone  (1-hour  standard) 


Dated:  April  30,  2003. 
Thomas  V.  Skinner, 

Regional  Administrator,  Region  5. 

■  For  the  reasons  stated  in  the  preamble, 
chapter  I,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

■  2.  Section  52.726  is  amended  by 
adding  paragraph  (ee)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

***** 

(ee)  Approval  of  the  Maintenance 
Plan  for  the  Illinois  Portion  of  the  St. 
Louis  Area — On  December  30,  2002 
Illinois  submitted  Maintenance  Plan  for 
the  Illinois  portion  of  the  St.  Louis 
Nonattainment  Area.  The  plan  includes 
2014  On-Road  Motor  Vehicle  Emission 
Budget  of  10.13  tons  per  ozone  season 
weekday  of  VOCs  and  18.72  tons  per 
ozone  season  weekday  NOx  to  be  used 
in  transportation  conformity. 

PART81— [AiMENDED] 

■  1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  hi  §  81.314  the  table  entitled 
"Illinois-Ozone  (1-Hour  Standard)"  is 
amended  by  revising  the  entry  for  St. 
Louis  Area  to  read  as  follows: 

§81.314    Illinois. 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


St.  Louis  Area: 

Madison  County May  12,  2003  Attainment 

Monroe  County  May  12,  2003  Attainment 

St  Clair  County  May  12,  2003  Attainment 


'  This  date  is  October  18,  2000,  unless  otherwise  noted. 


[FR  Doc.  03-11524  Filed  5-9-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No:  84.353] 

Office  of  Vocational  and  Adult 
Education,  Tech-Prep  Demonstration 
Program  (TPDP);  Notice  Inviting 
Applications  for  New  Awards  in  Fiscal 
Year  (FY)  2003 

Purpose  of  Program:  The  Tech-Prep 
Demonstration  Program  (TPDP) 
provides  grants  to  enable  consortia 
described  in  section  204(a)  of  the  Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Perkins  III)  to 
carry  out  tech-prep  education  projects 
authorized  by  section  207  of  Perkins  III 
that  involve  the  location  of  a  secondary 
school  on  the  site  of  a  community 
college,  a  business  as  a  member  of  the 
consortium,  and  the  voluntary 
participation  of  secondary  school 
students.  Following  an  initial 
recruitment  period,  funded  projects 
would  enroll  a  new  student  cohort  in 
each  year  of  the  project,  in  addition  to 
continuing  support  for  each  previous 
TPDP  student  cohort. 

Eligible  Applicants:  To  be  eligible  for 
funding  under  the  TPDP,  a  consortiimi 
must  include  at  least  one  member  in 
each  of  the  following  three  categories: 

(1)  A  local  educational  agericy,  an 
intermediate  educational  agency,  an 
area  vocational  and  technical  education 
school  serving  secondary  school 
students,  or  a  secondary  school  funded 
by  the  Bureau  of  Indian  Affairs; 

(2)(a)  A  nonprofit  institution  of  higher 
education  that  offers  a  two-year 
associate  degree,  two-year  certificate,  or 
two-year  postsecondary  apprenticeship 
program,  or  (b)  a  proprietary  institution 
of  higher  education  that  offers  a  two- 
year  associate  degree  program;  and 

(3)  A  business.  Under  the  provisions 
of  section  204(a)(1)  of  Perkins  III,  to  be 
eligible  for  consortium  membership 
both  nonprofit  and  proprietary 
institutions  of  higher  education  must  be 
qualified  as  institutions  of  higher 
education  pursuant  to  section  102  of  the 
Higher  Education  Act  of  1965  (HE A), 
including  institutions  receiving 
assistance  under  the  Tribally  Controlled 
College  or  Universitv  Assistance  Act  of 
1978  (25  U.S.C.  1801  et  seq.)  and 
tribally  controlled  postsecondary 
vocational  and  technical  institutions. 

In  addition,  nonprofit  institutions  of 
higher  education  are  eligible  only  if  they 
are  not  prohibited  from  receiving 
assistance  under  HEA,  title  FV,  part  B 
(20  U.S.C.  1071  et  seq.),  pursuant  to  the 
provisions  of  HEA  section  435(a)(3)  (20 
U.S.C;  1083(a)).  Proprietary  institutions 
of  higher  education  are  eligible  only  if 
they  are  not  subject  to  a  default 


management  plan  required  by  the 
Secretary. 

Applicants  must  submit  a  signed 
consortium  agreement,  to  provide 
evidence  that  each  of  the  required 
categories  of  membership  has  been 
satisfied.  Under  the  provisions  of 
section  204(a)(2),  consortia  also  may 
include  one  or  more:  (1)  institutions  of 
higher  education  that  award 
baccalaureate  degrees;  (2)  employer 
organizations;  or  (3)  labor  organizations. 

Note:  Eligible  consortia  seeking  to  apply 
for  funds  should  read  and  follow  the 
regulations  in  34  CFR  75.127-75.129.  which 
apply  to  group  applications. 

Applications  Available:  May  12,  2003. 

Deadline  for  Transmittal  of 
Applications:  June  26,  2003. 

Deadline  for  Intergovernmental 
Review:  Aueust  25,  2003. 

Estimated  Available  Funds: 
$9,968,000. 

Estimated  Range  of  Awards:  $600,000 
to  $700,000  for  the  60-month  project 
period. 

Estimated  Average  Size  of  Awards: 
$650,000. 

Estimated  Number  of  Awards:  14. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  Notice. 

Project  Period:  60  months.  Applicants 
under  this  competition  are  required  to 
provide  detailed  budget  information  for 
each  year  of  the  proposed  project  and 
for  the  total  grant.  The  Department  will 
negotiate  funding  levels  for  each  12- 
month  period  of  the  grant  at  the  time  of 
the  award. 

Note:  The  Secretary  has  concluded  that 
entire,  multi-year  projects  funded  by  five- 
year  awards  will  be  necessary  for  TPDP 
grantees  to  hilly  meet  the  statutory  purposes 
of  section  207  and  the  requirements  of  this 
notice.  By  definition,  tech-prep  programs 
combine  at  least  two  years  of  secondary 
education  with  a  minimum  of  two  years  of 
postsecondary  education  in  a  nonduplicative, 
sequential  course  of  study,  and  result  in  the 
attainment  of  a  postsecondary  degree  or 
certificate.  As  outlined  in  this  notice,  five- 
year  funding  will:  (a)  Allow  funded  projects 
to  engage  in  a  lengthy  recruitment  effort  cind 
meet  their  enrollment  goals;  (b)  enable  the 
first  cohort  of  students  to  complete  the  full 
four  yeeu-s  of  the  tech-prep  program  and 
attain  the  necessary  postsecondary  degree  or 
certificate;  and  (c)  enable  subsequent  cohorts 
of  students  to  complete  a  significant  portion 
of  the  tech-prep  program,  thus  increasing  the 
likelihood  that  they  will  persist  in  their 
efforts  to  attain  the  necessary  postsecondary 
degree  or  certificate.  In  addition,  by  enabling 
funded  projects  to  conduct  the  full  four-year 
tech-prep  program,  five-year  funding  will 
allow  grantees  and  the  Department  to 
evaluate  the  effectiveness  of  the  funded 
programs  more  thoroughly. 

Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80.  81,  82,  85, 
86,  97,  98,  and  99;  and  (b)  the 
regulations  in  the  Notice  of  Final 
Requirements,  Priorities,  and  Selection 
Criteria  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Priorities:  This  competition  gives 
competitive  priority  to  apphcants  that 
meet  the  conditions  outlined  in  the 
Notice  of  Final  Requirements,  Priorities, 
and  Selection  Criteria  for  this  program, 
which  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Instructions  for  Transmittal  of 
Applications: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
TPDP  (CFDA  #84.353)  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the  TTDP, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  yoiu-  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
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find  information  about  its  houirs  of 
operation. 

•  You  may  submit  all  docmnents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assiurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (sin 
identifying  nmnber  luiique  to  your 
application). 

•  Within  three  working  days  after 
submitting  youi  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1 )  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  TPDP  and  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  one  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
qxtension — 

I  (1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  luiavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or  (b)  The  e-Application  system 
must  be  unavailable  for  any  period  of 
time  during  the  last  hour  of  operation 
(that  is,  for  any  period  of  time  between 
3:30  and  4:30  p.m.,  Washington,  DC 
time)  on  the  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
imavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  tmder  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 


You  may  access  the  electronic  grant 
application  for  the  TPDP  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  [see  Parity  Guidelines  ' 
between  Paper  and  Electronic 
Applications)  in  the  TPDP  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  program  and  to 
dowmload  a  TPDP  application  package, 
you  may  access  the  Department's  Web 
site  at:  http://www.ed.gov/GrantApps/. 

If  you  need  further  assistance  and 
need  to  speak  with  someone  regarding 
TPDP,  or  to  request  a  paper  application 
package,  you  may  contact  Karen 
Stratman  Clark,  by  phone  at  (202)  205- 
3779,  or  by  mail  at  330  C  Street,  SW., 
Room  5523.  Washington,  DC  20202. 
Requests  for  applications  may  also  be 
sent  by  fax  to  (202)  401-4079. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«0O-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  bee  at  1-888- 
293-6498,  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  20  U.S.C.  2376. 
Dated:  May  7,  2003. 
Carol  D'Amico, 

Assistant  Secretary  for  Vocational  and  Adult 

Education. 

[FR  Doc.  03-11899  Filed  5-9-03;  8:45  am) 

BILLMe  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
Tech-Prep  Demonstration  Program 

AGENCY:  Office  of  Vocational  and  Adult 
Education,  Department  of  Education. 
ACTION:  Notice  of  final  requirements, 
final  priorities  and  final  selection 
criteria  for  new  awards  in  Fiscal  Year 
(FY)  2003  and  subsequent  years. 

SUMMARY:  The  Assistant  Secretary  for 
Vocational  and  Adult  Education 
annoimces  requirements,  priorities,  and 
selection  criteria  under  the  Tech-Prep 
Demonstration  Program  (TPDP).  The 
Assistant  Secretary  will  use  these 
requirements,  priorities,  and  selection 
criteria  for  new  awards  made  in  FY 
2003,  and  may  use  them  in  later  years. 
We  intend  these  requirements, 
priorities,  and  selection  criteria  to 
support  the  four  basic  education  reform 
principles  underlying  the  No  Child  Left 
Behind  Act  of  2001  (NCLB):  Stronger 
accountability  for  results,  increased 
flexibility  and  local  control,  expanded 
options  for  parents,  and  an  emphasis  on 
teaching  methods  that  have  been  proven 
to  work.  We  take  this  action  to  clarify 
the  Department's  expectations  regarding 
this  program,  so  that  TPDP-funded 
projects  will  help  students,  schools,  and 
teachers  in  their  efforts  to  improve 
student  achievement,  meet  high 
standards  for  high  school  graduation, 
and  increase  fransition  and  persistence 
rates  in  postsecondary  education. 
EFFECTIVE  DATE:  These  requirements, 
priorities  and  selection  criteria  are 
effective  June  11,  2003., 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Stratman  Clark.  U.S.  Department 
of  Education,  OVAE,  MES  Room  5223, 
400  Maryland  Avenue,  SW.. 
Washington  DC  20202-7100. 
Telephone:  (202)  205-3779  or  via 
Internet:  karen.clark@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  This  final 
notice  establishes  program 
requirements,  priorities,  and  selection 
criteria  for  the  TPDP,  which  is 
authorized  by  section  207  of  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Perkins  III). 
TPDP  provides  grants  to  consortia  to 
carry  out  tech-prep  education  projects 
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that  involve  the  location  of  a  secondary 
school  on  the  site  of  a  community 
college,  a  business  as  a  member  of  the 
consortium,  and  the  voluntary 
participation  of  secondary  school 
students.  We  intend  to  fund  projects 
that,  following  an  initial  recruitment 
period,  will  enroll  a  new  student  cohort 
in  each  year  of  the  project,  in  addition 
to  continuing  support  for  each  previous 
TPDP  student  cohort. 

We  published  a  notice  of  proposed 
requirements,  proposed  priorities  and 
proposed  selection  criteria  in  the 
Federal  Register  on  Friday,  January  24, 
2003  (68  FR  3517).  In  that  notice,  we 
discussed  (on  pages  3517  though  3519) 
the  proposed  requirements,  priorities, 
and  selection  criteria  for  this  year's 
TPDP  competition  and  subsequent 
competitions. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
notice  of  proposed  requirements, 
proposed  priorities,  and  proposed 
selection  criteria,  six  parties  submitted 
comments.  An  analysis  of  the 
comments,  and  of  any  changes  made  as 
a  result  of  comments  submitted,  follows. 

We  have  grouped  major  issues  by 
subject.  Generally,  we  do  not  address 
technical  or  other  minor,  non- 
substantive changes,  or  suggested 
changes,  which  the  applicable  statutory 
authority  does  not  authorize  us  to  make. 
Specifically,  we  have  made  technical 
changes  to  Priority  3  to  clarify  when  we 
will  award  points  for  this  priority. 

Project  Period 

Comment:  Three  commenters  were 
concerned  with  the  proposal  to  extend 
the  TPDP  project  period  from  three  to 
five  years.  They  expressed  concern  that 
this  extension  of  the  project  period, 
coupled  with  the  plan  to  fund  the  entire 
grant  award  from  FY  2002  funds,  would 
reduce  the  amount  of  funds  available 
per  year  and  reduce  the  number  of 
grants  to  be  funded. 

Discussion:  The  decision  to  extend 
the  project  period  from  three  to  five 
years  is  based  on  a  number  of  factors. 
By  statutory  definition,  under  section 
202(a)(3)  of  Perkins  III,  tech-prep 
programs  combine  at  least  two  years  of 
secondary  education  with  a  minimum  of 
two  years  of  postsecondary  education  in 
a  nonduplicative,  sequential  course  of 
study.  Federal  funding  of  three-yeeir 
projects  under  the  first  TPDP 
competition  was  not  intended  to 
support  entire  four-year  tech-prep 
projects.  With  an  expanded  five-year 
project  period,  grantees  will  have  both 
a  lengthy  tech-prep  recruitment  phase, 
and  sufficient  time  for  the  first  cohort  of 
students  to  complete  the  entire  foxir-year 


tech-prep  program.  Furthermore,  five- 
year  funding  will  ai'low  the  grantees 
funded  under  this  year's  competition 
and  the  Department  to  fully  evaluate  the 
effectiveness  of  the  funded  projects.  The 
Department  believes  the  estimated 
average  size  of  awards  accurately 
reflects  what  are  likely  to  be  relatively 
low  costs  of  the  first  year's  recruitment 
efforts,  as  well  as  costs  associated  with 
the  four-year  instructional  program. 
While  the  expanded  project  period  may 
serve  to  reduce  the  number  of  grants  to 
be  awarded,  the  Department  believes 
that  funding  fewer  projects  to 
implement  complete  tech-prep 
programs  serving  significant  numbers  of 
students  is  preferable  to  funding  a 
greater  number  of  projects  that  would 
implement  only  partial  tech-prep 
programs.  However,  regarding  the 
estimated  amount  of  funds  available  per 
year,  the  Department  has  also  decided  to 
use  both  the  FY  2002  and  the  FY  2003 
TPDP  appropriations  for  this  year's 
competition,  which  will  serve  to  almost 
double  the  estimated  amount  of  TPDP 
funds  available  for  grant  awards.  See  the 
"Estimated  Available  Funds"  section  in 
the  notice  inviting  applications 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 
Changes:  None. 

Assurance  Regarding  Start  of  Classes 

Comment:  Three  commenters  were 
concerned  with  the  proposed  grant 
schedule.  If  TPDP  grants  were  to  be 
awarded  in  August  of  2003,  the 
commenters  were  concerned  that 
grantees  would  have  insufficient  time  to 
launch  their  projects  by  September  of 
2003. 

Discussion:  Requirement  3  states  that 
successful  appUcants  must  enroll  the 
first  student  cohort  and  must  begin 
classes  "no  later  than  September  of  the 
calendar  year  after  the  year  in  which  the 
grant  awsird  is  made."  For  this  year's 
competition,  this  would  mean 
September  of  2004.  This  proposed  time 
frame  will  allow  funded  projects  a  full 
year's  time  to  recruit  their  first  cohort  of 
students  and  begin  classes  by  September 
of  2004.  Indeed,  as  is  discussed  in 
response  to  an  earlier  comment, 
providing  sufficient  recruitment  time 
was  one  of  the  reasons  we  proposed  to 
expand  the  project  period. 

Changes:  None. 

Full-Time  Enrollment  Requirement 

Comment:  Three  commenters  were 
concerned  about  the  requirement  that 
eligible  applicants  enroll  students  full 
time  in  the  program.  They  argued  that 
this  "guideline"  would  eliminate 
applicants  with  part-time  programs  from 
the  applicant  pool  as  well  as 


significantly  expand  the  scope  of  the 
currently  funded  TPDP  projects. 

Discussion:  The  requirement  for  full- 
time  enrollment  is  based  on  the 
statutory  language  in  section  207  of 
Perkins  III,  which  specifically  requires 
that  funds  be  used  to  "enable  eligible 
consortia  to  carry  out  tech-prep 
education  projects  that  involve  the 
location  of  a  secondary  school  on  the 
site  of  a  commimity  college."  For 
piu-poses  of  the  TPDP  program,  the 
Department  does  not  consider  part-time 
programs  to  be  "secondary  schools"  and 
has  concluded  that  the  full-time 
enrollment  requirement  is  necessary  in 
order  to  fund  progreuns  under  this 
competition  that  meet  fully  the  intent  of 
section  207.  This  will  not,  however, 
alter  the  scope  of  ciurently  funded 
TPDP  projects.  Rather,  it  applies  only  to 
new  projects  funded  under  this  year's 
competition  and  perhaps  in  future 
competitions. 

Changes:  None. 
Evaluation  Requirement 

Comment:  One  commenter 
recommended  enhancing  the  program 
evaluation  and  outcomes  assessment. 

Discussion:  The  Department  believes 
that  the  TPDP  evaluation  requirement, 
which  is  now  more  rigorous  than  that  in 
the  first  TPDP  competition,  is  sufficient 
for  the  program.  The  evaluation 
requirement  now  provides  that  a  funded 
TPDP  project  must  use  an  experimental 
or  quasi-experimental  design  in  the 
evaluation  of  the  project.  It  further 
stipulates  that  funded  TPDP  projects 
also  must  carry  out  cin  evaluation  to 
determine  the  impact  of  the  project  on 
a  comprehensive  set  of  student 
outcomes,  including  academic  and 
technical  skills  achievement,  high 
school  graduation,  enrollment  and 
completion  of  postsecondary  education, 
postsecondary  remedial  coursework, 
and  labor  market  entry. 

Change:  None. 

Comment:  Three  commenters  were 
concerned  about  the  proposed  data 
reporting  requirements  regarding 
postsecondary  persistence  and 
completion,  and  labor  market  entry. 
They  felt  that  greater  resources  should 
be  allocated  to  support  this  data 
collection  effort. 

Discussion:  The  Department 
recognizes  that  by  undertaking  this  data 
collection  and  reporting  effort,  some 
projects  may  incur  additional  costs. 
Consequently,  the  projected  range  of    ' 
awards  has  been  increased  from  the  last 
competition. 

Changes:  None. 
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Proposed  Priority  1— Highly  Qualified 
Teachers 


Comment:  Three  commenters  were 
concerned  that,  as  proposed,  Priority  1 
iwould  require  community  colleges 
iseeking  TPDP  funds  to  meet  the  teacher 

guality  standards  of  the  Elementary  and 
econdary  Education  Act  (ESEA),  as 
amended  by  the  NCLB,  Federal 
legislation  that  does  not  govern 
bostsecondary  institutions.  They 
believed  the  use  of  this  proposed 
priority  would  extend  NCLB  into  an 
inappropriate  arena. 

Discussion:  By  its  nature,  the  TPDP  is 
a  collaborative  effort  between  secondary 
and  postsecondary  education.  For  this 
reason,  it  is  appropriate  to  include 
priorities  that  reflect  the  focus  of  NCLB 
with  respect  to  a  component  of  a  TPDP 
project  taught  by  a  secondary  teacher. 
Our  examination  of  currently  funded 
TPDP  projects  revealed  two  different 
models  for  providing  core  academic 
classes — one  in  which  secondary 
teachers  taught  core  academic  classes  on 
the  campus  of  the  commimity  college 
and  another  in  which  postsecondary 
instructors  taught  core  academic  classes 
for  dual  high  school  and  community 
college  credit.  However,  as  it  was  not 
the  Department's  intent  to  expand  the 
applicability  of  NCLB's  provisions    . 
beyond  elementary  and  secondary 
education  and  into  the  arena  of 
comm«nity  college  hiring,  the  proposed 
priority  has  been  revised. 

Change:  Under  Priority  1  as  revised, 
we  will  give  competitive  preference  by 
awarding  up  to  five  additional  points  to 
applications  that:  (a)  Require  edl 
secondary  teachers  teaching  core 
academic  subjects  to  be  highly  qualified, 
as  such  term  is  defined  by  section 
9101(23)  of  the  ESEA,  as  amended  by 
NCLB;  and  (b)  require  all  postsecondary 
teachers  teaching  core  academic 
subjects  to  meet  State  standards  for 
community  college  faculty. 

Eligibility  Requirements 

Comment:  One  commenter  urged  the 
Department  to  allow  technical  centers  to 
apply  for  TPDP  funding.  This  individual 
believed  that  technical  centers  have 
both  the  resources  and  the  expertise  to 
house  a  successful  tech-prep  high 
school. 

Discussion:  Section  207  provides  that 
funds  are  to  be  used  to  "enable  eligible 
consortia  to  carry  out  tech-prep 
education  projects  that  involve  the 
location  of  a  secondary  school  on  the 
site  of  a  conununity  college."  In  light  of 
this  statutory  requirement,  a  technical 
center  that  serves  students  on  a  full-time 
basis  may  be  a  TPDP  site  only  if  it  is 


located  on  the  campus  of  a  community 
college. 

Change:  None. 
Comment:  One  commenter 
recommended  that  community  colleges 
play  a  greater  role  in  tech-prep 
programs. 

Discussion:  The  TPDP  already  places 
community  colleges  in  a  pivotal  role  in 
the  development  and  implementation  of 
tech-prep  programs,  given  that  the 
statute  requires  eligible  consortia  to 
implement  tech-prep  education  projects 
that  involve  the  location  of  a  secondary 
school  on  the  site  of  a  commimity 
college. 

Change:  None. 
Comment:  One  commenter 
recommended  that  community-based 
organizations  (CBOs)  be  encouraged  to 
play  a  greater  role  in  tech-prep 
programs. 

Discussion:  While  section  207  does 
not  identify  CBOs  as  required  members 
of  eligible  consortia,  it  does  not 
preclude  their  participation.  Thus, 
CBOs  are  eligible  for  consortium 
membership,  or  may  serve  some  other 
function  in  a  TPDP  project,  should  an 
applicant  choose  to  include  them. 
Change:  None. 

Comment:  One  commenter  thought 
that  four-year  colleges  and  universities 
should  be  involved  in  tech-prep 
curriculum  reform  efforts. 

Discussion:  Under  the  provisions  of 
section  207(d),  tech-prep  articulation 
agreements  with  four-year  institutions 
cannot  be  supported  with  TPDP  funds. 
However,  section  207  does  not  preclude 
the  participation  of  four-year  coUeges 
and  universities  in  a  TPDP  project.  They 
are  eligible  for  consortium  membership 
if  an  applicant  chooses  to  include  them, 
and  they  can  participate  in  curriculum 
reform  efforts  within  the  context  of  the 
TPDP  project. 

Change:  A  change  has  been  made.  For 
information  purposes,  "Allowable 
Costs"  and  "Unallowable  Costs" 
sections  have  been  added  to  this  notice 
immediately  following  the 
"Requirements"  section.  These  sections 
indicate,  among  other  things,  that 
articulation  agreements  with  four-year 
institutions  caimot  be  funded  under  the 
TPDP  and  discuss  the  allowability  of 
several  other  types  of  costs  about  which 
we  frequently  receive  questions. 

Comment:  One  commenter 
recommended  that  one  of  the  required 
partners  in  the  grant  application  be  a 
tech-prep  consortium. 

Discussion:  The  requirements  for 
membership  in  a  TPDP  consortium  are 
taken  from  the  statutory  language  in 
section  204(a)  and  section  207(b)  of 
Perkins  KI.  A  tech-prep  consortium 
under  section  204,  which  receives  funds 


under  the  State  Tech-Prep  Education 
Program,  would  not  necessarily  be 
eligible  for  funding  under  the  TPDP 
because  section  204  does  not  require 
inclusion  of  a  business  member.  In 
contrast,  section  207  specifically  states 
that  TPDP  funds  may  ordy  be  awarded 
to  a  consortium  that  includes  a  business 
member. 
Change:  None. 

Academic  Preparation  for 
Postsecondary  Education 

Comments:  One  commenter  stated 
that  tech-prep  programs  should  be 
academically  rigorous  in  order  to 
support  the  transition  from  high  school 
to  college  for  more  students,  and  that 
tech-prep  programs  should  avoid 
tracking  and  serve  a  diverse  student 
population.  The  commenter  also 
recommended  that  recruitment  and 
retention  strategies  be  geared  toward 
minority  students. 

Discussion:  All  students  participating 
in  TPDP  projects  should  be  expected  to 
meet  or  exceed  State  academic 
standards  and  to  enroll  in 
postsecondary  education.  This 
expectation  is  reflected  in  the  "Project 
Design"  and  "Project  Evaluation" 
selection  criteria.  As  to  the  commenter's 
recommendations  that  TPDP 
recruitment  and  retention  strategies  be 
geared  toward  minority  students,  the 
TPDP  has  several  provisions  related  to 
special  populations  aimed  at  assisting 
students  to  overcome  barriers  that  might 
interfere  with  recruitment  or  retention, 
or  otherwise  prevent  them  fi-om 
succeeding  in  a  TPDP  project.  While 
minority  students  are  not  necessarily 
special  population  students,  minority 
students  would  be  included  in  the 
definition  of  "special  populations"  to 
the  extent  that  they  are  economically 
disadvantaged  or  single  parents,  face 
other  barriers  to  educational 
achievement,  including  limited  English 
proficiency,  or  otherwise  meet  the 
definition  of  "special  populations"  in 
section  3(23)  of  Perkins  III.  There  are 
already  several  criteria  factors  in  this 
notice  that  are  intended  to  address  the 
needs  of  all  special  population  students. 
In  addition,  section  207(d)(3)  of  Perkins 
in  requires  the  Secretary  to  give  "special 
consideration"  to  consortia  submitting 
applications  that  meet  the  requirements 
of  paragraphs  (1),  (3),  (4),  and  (5)  of 
section  205(d).  Specifically,  section 
205(d)(3)  addresses  dropout  prevention 
and  the  needs  of  special  populations. 
Also,  section  205(d)(5)  addresses  how 
tech-prep  programs  will  help  students 
meet  high  academic  and  employability 
competencies.  In  order  to  more  fully 
implement  the  statutory  requirement 
that  special  consideration  be  provided 
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to  certain  applications — including 
applications  addressing  dropout 
prevention  and  special  populations — 
and  in  response  to  this  comment,  in 
addition  to  the  points  to  be  awarded  to 
applicants  based  on  the  selection 
criteria  and  Priorities  1-3,  the 
Department  will  award  five  additional 
points  to  applications  that  address, 
among  other  things,  dropout  prevention 
and  the  needs  of  special  population 
students.  Also,  in  response  to  the 
commenter's  additional  concerns,  we 
note  that  in  section  204(c)(5)  of  Perkins 
in,  recruitment  and  counseling  activities 
are  stated  to  be  key  tech-prep 
components  that  must  be  geared  to 
meeting  the  needs  of  participating 
students. 

Changes:  A  change  has  been  made.  A 
"Special  Considerations"  section  has 
been  added  to  this  notice,  inunediately 
before  the  "Selection  Criteria"  section, 
wherein  we  state  that,  in  addition  to  the 
points  to  be  awarded  to  applicants 
based  on  the  selection  criteria  and 
Priorities  1-3,  the  Department  will 
award  five  additional  points  to 
applications  that:  (1)  Provide  for 
effective  employment  placement 
activities;  (2)  Effectively  address  the 
issues  of  school  dropout  prevention  and 
reentry,  as  well  as  the  needs  of  special 
populations;  (3)  Provide  education  and 
training  in  career  areas  or  skills  in 
which  there  are  significant  workforce 
shortages,  including  the  information 
technology  industry;  and  (4) 
Demonstrate  how  tech-prep  programs 
will  help  students  meet  high  academic 
.and  employability  competencies. 

Uses  of  Funds 

Comment:  One  commenter  requested 
funds  to  survey  workplace  literacy, 
English  as  a  Second  Language  (ESL), 
General  Educational  Development 
(GED),  and  basic  education  programs  in 
Milwaukee,  Wisconsin. 

Discussion:  Since  the  programs 
identified  appear  to  be  adult  literacy 
programs  rather  than  tech-prep 
education  programs,  the  proposed 
activity  would  not  be  allowable  under 
TPDP. 

Change:  None. 

Project  Period 

We  have  concluded  that  funding 
multi-year  projects  for  a  project  period 
of  five  years  entirely  from  the  FY  2002 
and  FY  2003  appropriations  is  necessary 
for  TPDP  grantees  to  meet  fully  the 
statutory  purposes  of  section  207  and 
the  requirements  of  this  notice.  Such  a 
funding  arrangement  will  enable 
projects  to  engage  in  an  adequate 
recruitment  effort  to  meet  their 
enrollment  goals,  and  to  implement 


both  the  full,  two-year  secondary 
component  and  the  full,  two-year 
postsecondary  component  of  the  TPDP 
project  for  the  first  student  cohort 
during  the  grant  award  period. 

Requirements 

To  achieve  the  purposes  of  section 
207  of  Perkins  III,  we  establish  the 
following  requirements.  These 
requirements  will  apply  to  all 
applicants  seeking  hmding  imder  this 
competition. 

(1)  Each  applicant  must  submit  a 
signed  Consortium  Agreement 
(Agreement),  providing  evidence  that 
each  of  the  categories  of  membership 
required  under  section  207  has  been 
satisfied,  and  that  each  of  the  required 
members  is  eligible  for  membership 
under  the  provisions  of  Perkins  III.  The 
Agreement  must  contain  a  signature  of 
commitment  from  any  participating 
secondary  school,  community  college, 
and  business  member,  affirming  that 
those  entities  have  formed  a  consortium 
to  develop,  implement,  and  sustain  a 
TPDP  project  as  described  under  section 
207  of  Perkins  III.  The  Agreement  also 
must  describe  the  roles  and 
responsibilities  of  each  consortium 
member  within  the  proposed  project. 
The  format  for  the  Agreement  will  be 
included  in  the  application  package. 

(2)  Each  applicant  must  submit 
enrollment  goals  for  the  number  of 
students  in  each  student  cohort  to  be 
enrolled  in  each  year  of  the  TPDP 
project. 

(3)  Each  applicant  must  provide  an 
assurance  that  it  will  enroll  its  first 
student  cohort  and  begin  classes  no  later 
than  September  of  the  calendar  year 
after  the  year  in  which  the  grant  award 
is  made,  and  enroll  its  second,  third, 
and  fourth  student  cohorts  by 
September  of  each  subsequent  year  of 
the  proposed  project. 

(4)  Each  applicant  must  submit  a 
complete  Proposed  Project  Course 
Sequence  Plan  (Plan)  to  demonstrate 
how  the  proposed  instructional  program 
represents  a  sequential,  four-year 
program  of  study  that  meets  the  specific 
criteria  set  forth  in  sections  202(a)(3) 
and  204(c)  of  Perkins  III.  The  Plan  must 
list  the  course  sequences  for  each 
program  of  study  within  the  proposed 
TPDP  project,  describing  the  specific 
academic  and  technical  coursework 
required  for  all  foiu'  years  of  the 
program.  The  Plan  also  must  summarize 
progrema  entrance  requirements  and 
specify  the  associate  degree  or 
postsecondary  certificate  to  be  earned 
upon  completion  of  the  program.  The 
format  for  the  Plan  will  be  included  in 
the  application  package. 


(5)  Each  TPDP-funded  project  must 
involve  a  secondary  school  physically 
located  on  the  site  of  a  community 
college  and  provide  a  complete  program 
of  academic  and  technical  coursework 
at  the  community  college  that,  at  a 
minimum,  meets  State  requirements  for 
high  school  graduation.  Students  must 
be  enrolled  full-time  in  the  high  school 
on  the  commvmity  college  campus. 
However,  enrolled  students  may 
participate  in  extracurricular  activities 
at  their  original  high  school.  Proposed 
projects  that  involve  only  the  "virtual" 
location  of  a  secondary  school  on  the 
site  of  a  community  college,  and 
projects  that  involve  only  satellite 
community  college  sites  located  on  the 
premises  of  secondary  schools,  are  not 
eligible  for  support  under  this 
competition. 

(6)  Each  TPDP-funded  project  must 
carry  out  an  evaluation  to  determine  the 
impact  of  the  project  on  a 
comprehensive  set  of  student  outcomes, 
including:  Academic  and  technical 
skills  achievement;  high  school 
graduation;  enrollment  and  completion 
of  postsecondary  education; 
postsecondary  remedial  coursework; 
labor  market  entry;  and.  to  the  extent 
feasible,  earnings  or  earnings  increase 
after  program  completion.  In  conducting 
this  evaluation,  each  TPDP  project  must 
use  either  an  experimental  design,  in 
which  students  are  randomly  assigned 
to  the  demonstration  program  or  another 
program,  or  a  quasi-experimental 
design,  in  which  each  program 
participant  is  matched  with  a  non- 
participant  possessing  similar  pre- 
program characteristics,  such  as  test 
scores  on  State  academic  assessments, 
grade  point  average,  class  rank, 
technical  coursework  or  course  of  study, 
and  socioeconomic  status. 

(7)  Each  TPDP  project  must  submit 
annual  reports  of  anticipated 
enrollment.  The  reports  of  anticipated 
enrollment  must  include  the  niunber  of 
students  in  each  cohort  enrolled  for  the 
coming  year  and.  if  that  differs  from  the 
enrollment  goals  stated  in  the  approved 
application,  the  reasons.  The  reports  of 
anticipated  enrollment  will  be  due  at 
the  end  of  April  of  each  project  year. 

(8)  Each  TPDP  project  must  submit 
annual  project  performance  reports  and 
a  final  project  performance  report.  Both 
the  aimual  and  final  performance 
reports  must  summarize  the  TPDP 
project's  progress  and  significant 
accomplishments,  with  respect  to  both 
the  process  of  implementation  and  the 
outcomes  of  student  participation; 
provide  data  regarding  enrollment, 
persistence,  and  program  completion  for 
each  student  cohort;  identify  barriers  to 
continued  progress  and  outline 
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solutions;  include  a  progress  report  on 
and  an  analysis  of  the  findings  of  the 
project  evaluation;  and  review  prospects 
for  sustained  operations  after  the 
cessation  of  Federal  support.  The 
annued  and  final  performance  reports 
will  be  due  within  90  days  of  the  end 
of  each  project  year  and  of  the  end  of 
the  project,  respectively. 
I    Funaed  projects  will  be  required  to 
fcomply  with  aU  requirements  adopted 
in  this  notice.  Failure  to  comply  with 
any  applicable  program  requirement 
may  subject  a  grantee  to  special 
conditions,  withholding,  or  termination. 

Allowable  Costs 

.1   Allowable  activities  and  expenditures 
for  TPDP  projects  include,  but  are  not 
limited  to:  Recruitment  and  enrollment 
of  students;  staff  hiring;  updating  of 
articulation  agreements;  curriculum 
revision;  professional  development  for 
secondary  and  postsecondary  faculty, 
counselors,  and  administrators;  and 
development  and  maintenance  of 
business  and  industry  partnerships.  In 
addition,  section  207(b)(2)  specifies  that 
TPDP  projects  may  provide  summer 
iptemships  at  a  business,  for  students  or 
tpachers. 

'  Section  207  gives  applicants  latitude 
Ibr  iimovation.  For  example,  although 
tpch-prep  education  by  definition 
ipcludes  at  least  two  years  of  education 
at  the  secondary  level  preceding  high 
school  graduation  and  two  years  of 
postsecondary  education  or 
aipprenticeship  training,  section 
204(c)(3)(B)  authorizes  tech-prep 
programs  that  allow  students  to 
concurrently  complete  both  secondary 
abd  postsecondary  courses,  and 
simultaneously  satisfy  requirements  for 
a  high  school  diploma  and  an  associate 
degree  or  other  postsecondary 
credential. 

Unallowable  Costs 
(1)  Supplanting.  In  accordance  with 
section  311(a)  of  Perkins  HI,  funds 
under  this  program  may  not  be  used  to 
stipplant  non-Federal  funds  used  to 
carry  out  vocational  and  technical 
education  activities  and  tech-prep 
activities.  Further,  the  prohibition 
against  supplanting  also  means, that 
grantees  are  required  to  use  their 
negotiated  restricted  indirect  cost  rate 
under  this  program.  (34  CFR  75.563.) 
Because  of  the  statutory  prohibition 
against  supplanting,  we  caution 
applicants  not  to  plan  to  use  Federal 
funds  awarded  xmder  section  207  to 
replace  non-Federal  funding  that  is 
already,  or  that  otherwise  would  be, 
available  for  support  of  the  TPDP 
projects  to  be  assisted.  Fiulher,  we  are 
concerned  that  TPDP  funds  may  be  used 


to  replace  Federal  student  financial  aid. 
We  wish  to  highlight  the  fact  that  the 
statute  does  not  authorize  us  to  fund 
projects  that  serve  primarily  as  entities 
through  which  students  may  apply  for 
and  receive  tuition  and  other  financial 
assistance. 

(2)  Construction.  Under  EDGAR  (34 
CFR  75.533),  TPDP  grants  cannot  be 
used  for  the  acquisition  of  real  property 
or  construction. 

(3)  Articulation  Agreements  with 
Four-Year  Institutions.  Under  the 
provisions  of  section  207(d),  tech-prep 
articulation  agreements  with  foiu-year 
institutions  cannot  be  supported  with 
funds  awarded  under  section  207. 
However,  articulation  agreements  with 
four-year  institutions  can  be  developed 
using  other  resources  by  applicants  who 
wish  to  establish  "open-ended"  tech- 
prep  career  pathways.  Also,  the 
inclusion  of  institutions  of  higher 
education  that  award  baccalaureate 
degrees  in  TPDP  consortia  is  allowable 
under  section  204(a)(2)(A). 

Special  Considerations 

In  addition  to  the  points  to  be 
awarded  to  applicants  based  on  the 
selection  criteria  and  Priorities  1-3, 
under  section  207(d)(3)  of  Perkins  III, 
we  award  five  additional  points  to 
applications  that: 

(1)  Provide  for  effective  employment 
placement  activities; 

(2)  Effectively  address  the  issues  of 
school  dropout  prevention  and  reentry, 
as  well  as  the  needs  of  special 
populations; 

(3)  Provide  education  and  training  in 
career  areas  or  skills  in  which  there  are 
significant  workforce  shortages, 
including  the  information  technology 
industry;  and 

(4)  Demonstrate  how  tech-prep 
programs  will  help  students  meet  high 
academic  and  employability 
competencies. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these  proposed 
priorities,  we  invite  applications  through  a 
notice  in  the  Federal  Register.  (A  notice 
inviting  applications  under  this  program  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.)  When  inviting 
applications,  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  competitive 


preference  priority  (34  CFR  75.105(c)(2)(i);  or 
(2)  selecting  an  application  that  meets  the 
competitive  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105{c)(2){ii)). 

Invitational  priority:  Under  an  invitational 
priority  we  are  particularly  interested  in 
applications  that  meet  the  invitaticyial 
priority.  However,  we  do  not  give  an 
application  that  meets.the  invitational 
priority  a  competitive  or  absolute  preference 
over  other  applications  (34  CFR  75.105(c)(1)). 

Priorities 

Priority  1 

Under  this  priority,  we  will  give 
competitive  preference  by  awarding  up 
to  five  additional  points  to  applications 
that:  (a)  Require  all  secondary  teachers 
teaching  core  academic  subjects  to  be 
highly  qualified,  as  such  term  is  defined 
by  section  9101(23)  of  the  ESEA,  as 
amended  by  NCLB;  and  (b)  require  all 
postsecondary  teachers  teaching  core 
academic  subjects  to  meet  State 
standards  for  community  college 
faculty. 

Note:  ESEA  deflnes  the  term  "core 
academic  subjects  '  as  English,  reading  or 
language  arts,  mathematics,  science,  foreign 
languages,  civics  and  government, 
economics,  arts,  history,  and  geography. 

Priorit]^  2 

Under  this  priority,  we  will  give 
competitive  preference  by  awarding  up 
to  five  additional  points  to  applications 
that  require  each  participating  student, 
as  a  condition  of  high  school 
graduation,  to  pass  at  least  one  high 
school-level  test  (either  a 
comprehensive  test  covering  a  variety  of 
courses  in  a  subject  area  or  a  high 
school  end-of-course  test)  in  each  of 
English  or  language  arts,  mathematics, 
and  science.  To  receive  any  points 
under  this  priority,  applicants  must 
describe  their  specific  high  school 
graduation  requirements. 

Priority  3 

Under  this  priority,  we  will  give 
competitive  preference  by  awarding  up 
to  five  additional  points  to  applications 
that  offer  the  proposed  TPDP  project  as 
an  additional  alternative  for  students 
attending  high  schools  that  have  not  met 
adequate  yearly  progress  (AYP)  for  two 
or  more  consecutive  years,  as  defined  by 
section  1111  of  the  ESEA,  as  amended 
by  NCLB,  and  34  CFR  200.13.  To  receive 
any  points  under  this  priority; 
applicants  must:  (a)  Provide  evidence 
that  at  least  one  high  school  served  by 
a  consortium  member  (under 
204(a)(1)(A)  of  Perkins  in)  has  not  met 
AYP  for  at  least  two  consecutive  years; 
and  (b)  provide  an  assurance  that 
eligible  students  that  are  transferring 


from  this  h^gh  school  will  be  given  a 
genuine  opportunity  to  enroll  in  the 
TPDP  project. 

Note:  Each  State  published  a  list  of  "school 
improvement"  schools  for  the  2001-02 
school  year  last  summer  or  early  fall.  Based 
on  the  transition  language  in  the  ESEA,  these 
schools  are  also  in  school  improvement  for 
the  2002-03  school  year.  Applications  from 
consortia  that  have  a  member  (under 
204(aKl)(A)  of  Perkins  HI)  serving  at  least 
one  school  on  the  list  for  the  2002-03  school 
year,  will  be  eligible  for  a  competitive 
preference  under  Priority  3. 

Selection  Criteria 

We  establish  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  year's  competition  and 
perhaps  subsequent  competitions.  The 
maximum  score  for  all  of  the  following 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  and  sub- 
criterion  is  indicated  in  parentheses. 

(a)  Quality  of  the  project  design.  (40 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  we 
consider  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
demonstrates  its  readiness  to  implement 
a  complete,  career-oriented,  four-year 
program  of  study,  as  evidenced  by  a 
formal  articulation  agreement 
concerning  the  structiire,  content  and 
sequence  of  all  academic  and  technical 
courses  to  be  offered  in  the  proposed 
tech-prep  program  and,  if  applicable, 
the  conditions  under  which  dual  credit 
will  be  awarded.  (8  points) 

(2)  The  extent  to  which  the  proposed 
instructional  program  will  meet  high 
academic  standards  that  equal  or  exceed 
those  established  by  the  State.  (4  points) 

(3)  The  extent  to  which  the  applicant 
has  aligned  its  secondary  academic  and 
technical  course  offerings  and 
requirements  for  program  completion 
with  the  entranc*  requirements  for  the 
corresponding  postsecondary  degree  or 
certificate  program.  (4  points) 

(4)  The  extent  to  which  the  applicant 
presents  a  detailed  student  recruitment 
plan  that  is  likely  to  be  effective  in 
fulfilling  the  project's  enrollment  goals 
for  each  year  of  the  project.  (8  points) 

(5)  The  extent  to  which  the  proposed 
project  will  provide  comprehensive 
academic  and  career  coimseling  and 
other  support  services  to  participating 
students  at  both  the  secondary  and 
postsecondary  levels,  to  ensure  their 
persistence  in  the  program  and 
attaiimient  of  a  postsecondary  degree  or 
certificate.  (8  points) 

(6)  The  extent  to  which  the  proposed 
project  will  provide  high-quality, 
sustained,  and  intensive  professional 
development  for  instructors,  counselors, 


and  administrators  involved  in  the 
program.  (8  points) 

(b)  Quality  of  the  management  plan. 
{15  points) 

In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  we  consider  the  following 
factors: 

(1)  The  extent  to  which  the 
management  plan  outlines  specific, 
measurable  goals,  objectives,  and 
outcomes  to  be  achieved  by  the 
proposed  project.  (5  points) 

(2)  The  extent  to  which  the 
management  plan  assigns  responsibihty 
for  t]ie  accomplishment  of  project  tasks 
to  specific  project  personnel,  and 
provides  timelines  for  the 
accomplishment  of  project  tasks.  (5 
points) 

(3)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  persoimel  are  appropriate  and 
adequate  to  achieve  the  objectives  of  the 
proposed  project.  (5  points) 

(c)  Quality  of  project  personnel.  (15 
points) 

In  determining  the  quality  of  project 
personnel,  we  consider  the  following 
factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability.  (5  points) 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director.  (5  points) 

(3)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel,  including  teachers, 
counselors,  administrators,  and  project 
consultants.  (5  points) 

(d)  Adequacy  of  resources.  (10  points) 
In  determining  the  adequacy  of 

resources  for  the  proposed  project,  we 
consider  the  following  factors: 

(1)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
participating  institutions.  (5  points) 

(2)  The  extent  to  which  the  budget  is 
adequate  and  costs  are  reasonable  in 
relation  to  the  objectives  and  design  of 
the  proposed  project.  (5  points) 

(e)  Quality  of  the  project  evaluation. 
(20  points) 

In  determining  the  quality  of  the 
evaluation,  we  consider  the  following 
factors: 

(1)  The  extent  to  which  the 
apphcation  presents  a  feasible,  credible 
plan  for  project  evaluation  and  includes: 
the  type  of  design  to  be  used;  outcomes 
to  be  examined;  and  how  participants 
will  be  assigned  to  the  program  or 
matched  for  comparison  to  non-program 
participants.  (10  points) 


(2)  The  extent  to  which  the  evaluation 
will  provide  reports  or  other  docimients 
at  appropriate  intervals  to  be  used  for 
continuous  program  improvement.  (4 
points) 

(3)  The  extent  to  which  the  proposed 
evaluation  will  be  conducted  by  an 
independent  evaluator  with  the 
necessary  background  and  technical 
expertise  to  carry  out  the  evaluation.  {6 
points) 

Note:  With  points  awarded  under  "Special 
Considerations,"  Priorities  1-3,  emd  the 
selection  criteria  an  application  may  receive 
a  maximum  of  120  points. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  Order  is  to  foster 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
Order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  parts  74-79. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  •http://www.access.gpo.gov/nara/ 
index.html. 

Catalog  of  Federal  Domestic  Assistance 
Number;  84.353. 

Program  Authority:  20  U.S.C.  2376. 

Dated:  May  7,  2003. 
Carol  D'Amico, 

Assistant  Secretary  for  Vocational  and  Adult 
Education. 

[FR  Doc.  03-11900  Filed  5-9-03;  8:45  am] 
BILUNG  CODE  4000-01-f> 
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The  President 


Presidential  Documents 


Executive  Order  13299  of  May  12,  2003 
Interagency  Group  on  Insular  Areas 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 
Section  1.  Interagency  Group  on  Insular  Areas,  (a)  There  is  established, 
within  the  Department  of  the  Interior  for  administrative  purposes,  the  Inter- 
agency Group  on  Insular  Areas  (IGIA).  The  group  shall  consist  exclusively 

(i)  the  heads  of  the  executive  departments;  and 

(ii)  the  heads  of  such  agencies  as  the  Secretary  of  the  Interior  may  designate. 

(b)  The  Secretary  of  the  hiterior,  or  the  Secretary's  designee  under  section 
1(c)  of  this  order,  shall  convene  and  preside  at  the  meetings  of  the  IGIA, 
determine  its  agenda,  direct  its  work  and,  as  appropriate  to  deal  with  par- 
ticular subject  matters,  establish  and  direct  subgroups  of  the  IGIA  that  shall 
consist  exclusively  of  members  of  the  IGIA. 

(c)  A  member  of  the  IGIA  may  designate,  to  perform  the  IGIA  or  IGIA 
subgroup  functions  of  the  member,  any  person  who  is  a  part  of  the  member's 
department  or  agency  (agency)  and  who  is  either  an  officer  of  the  United 
States  appointed  by  the  President  or  a  member  of  the  Senior  Executive 
Service. 

Sec.  2.  Functions  of  the  IGIA.  The  IGIA  shall: 

(a)  provide  advice  on  establishment  or  implementation  of  policies  con- 
cerning American  Samoa,  Guam,  the  United  States  Virgin  Islands,  and  the 
Commonwealth  of  Northern  Mariana  Islands  (Insular  Areas)  to: 

(i)  the  President,  through  the  Office  of  Intergovernmental  Affairs  in  the 
White  House  Office,  in  written  reports,  at  least  once  each  year;  and 

(ii)  the  Secretary  of  the  Interior; 

(b)  obtain  information  and  advice  concerning  Insular  Areas  from  governors 
and  other  elected  officials  in  the  Insular  Areas  (including  through  a  meeting 
at  least  once  each  year  with  such  governors  of  the  Insular  Areas  who 
may  wish  to  attend)  in  a  manner  that  seeks  their  individual  advice  and 
does  not  involve  collective  judgment  or  consensus  advice  or  deliberation; 

(c)  obtain  information  and  advice  concerning  Insular  Areas,  as  the  IGIA 
determines  appropriate,  from  representatives  of  entities  or  other  individuals 
in  a  manner  that  seeks  their  individual  advice  and  does  not  involve  collective 
judgment  or  consensus  advice  or  deliberation;  and 

(d)  at  the  request  of  the  head  of  any  agency  who  is  a  member  of  the 
IGIA,  unless  the  Secretary  of  the  Interior  declines  the  request,  promptly 
review  and  provide  advice  on  a  policy  or  policy  implementation  action 
affecting  one  of  the  Insular  Areas  proposed  by  that  agency. 

Sec.  3.  General  Provisions,  (a)  The  Secretary  of  the  Interior  may,  as  the 
Secretary  determines  appropriate,  make  recommendations  to  the  President, 
or  to  the  heads  of  agencies,  regarding  policy  or  policy  implementation  actions 
of  the  Federal  Government  affecting  the  Insular  Areas. 

(b)  Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise  affect 
the  functions  of  the  Director  of  the  Office  of  Management  and  Budget  relating 
to  budget,  administrative,  or  legislative  proposals. 

Sec.  4.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government  and  is  not  intended  to,  and  does 
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not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  party  against  the  United  States,  its  departments,  agencies, 
instrumentalities  or  entities,  its  officers  or  employees,  or  any  other  person. 


(^ 


THE  WHITE  HOUSE, 
May  8.  2003. 
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RULES  GOING  INTO 
EFFECT  MAY  12,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 

'California;  published  4-10-03 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Right  whale  nomenclature 
and  taxonomy;  technical 
revision;  published  4-10- 
03 

Fiehery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Yellowfin  sole;  published 
5-8-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Indiana;  published  3-11-03 

New  York;  published  3-13- 

I   03 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Illinois;  published  5-12-03 

Missouri;  published  5-12-03 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  published  5-12-03 
Hazardous  waste  program 

authofteations: 

Virginia;  published  3-13-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Ports  and  wafenvays  safety: 

Commencement  Bay, 
Tacoma,  WA;  Olympic 
View  Resource  Area 
Superfund  Cleanup  Site; 
regulated  navigation  area; 
published  4-11-03 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 


Broker-dealer  records 
electronic  storage; 
Interpretive  guidance; 
published  5-12-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-25-03 
McDonnell  Douglas; 

published  4-25-03 
Pilatus 'Aircraft  Ltd.; 

published  4-8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Hass  avocado  promotion, 
research,  and  infomiation 
order;  comments  due  by  5- 
19-03;  published  3-18-03 
[PR  03-06510] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health     . 

Inspection  Service 

Plant  related  quarantine; 

domestic: 

Fire  ant,  imported; 
methoprene,  authorized 
treatment;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06799] 
User  fees: 

Export  certificates  for 
ruminants;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06797] 

AGRICULTURE 
DEPARTMENT 
Foreign  Agricultural  Service 

Fanners;  trade  adjustment 
assistance;  comments  due 
by  5-23-03;  published  4-23- 
03  [FR  03-10050] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacfic  Coast  groundfish; 
correction;  comments 
due  by  5-22-03; 
published  5-6-03  [FR 
03-11084] 

West  Coast  salmon; 
comments  due  by  5-21- 
03;  published  5-6-03 
[FR  03-11083] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 


Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06653] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 
Section  126  petitions; 
findings  of  significant 
contribution  and 
rulemaking;  withdrawal 
provision;  comments 
due  by  5-24-03; 
published  4-4-03  [FR 
03-08152] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of     , 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09347] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09348] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09619] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09620] 
Superfund  program: 
Toxic  chemical  release 
reporting;  community  right- 
to-know — 

North  American  Industry 
Classification  System; 
comments  due  by  5-20- 
03;  published  3-21-03 
[FR  03-06582] 

GOVERNMENT  ETHICS 
OFHCE 

Govemment  ethics: 


Post-employment  conflrct  of 
interest  restrictions; 
-comments  due  by  5-19- 
03;  published  2-18-03  [FR 
03-03043] 

Correction;  comments  due 
by  5-19-03;  published 
3-31-03  [FR  03-07539] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  dnjgs: 
Ophthalmk;  products  for 
emergency  first  aid  use 
(OTC);  final  monograph; 
amendment;  comments 
due  by  5-20-03;  published 
2-19-03  [FR  03-03927] 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
5-19-03:  published  3-19- 
03  [FR  03-06637] 
New  Jersey;  comments  due 
by  5-19-03;  published  3- 
20-03  [FR  03-06638] 

Ports  and  waterways  safety: 
Lond  Island  Sound  Marine 
Inspection  and  Captain  of 
Port  Zone,  CT;  regulated 
navigation  area  and  safety 
and  security  zones; 
comments  due  by  5-19- 
03;  published  3-20-03  [FR 
03-06642] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 

subject  to  reduced  rates, 

etc.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
benefits;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06760] 

Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06755] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Merchandise,  special  classes, 
and  financial  and  accounting 
procedures: 

Patent  Survey  Program; 
discontinuation;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06756] 

INTERIOR  DEPARTMENT 

Surtace  coal  mining  hearings 
and  appeals;  special  rules; 
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comments  due  by  5-19-03; 
published  3-20-03  [FR  03- 
06555) 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09656] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration  , 

Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21 03 
[FR  03-09655] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 

safety  and  health: 

Seat  belts  for  off-road  work 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09658] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 

safety  and  health: 

Seat  belts  for  off-road  work 
machines  and  wheeled 
agrrcultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09657] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 

sound  recordings; 

reasonable  rates  and 

terms  determinations; 

comments  due  by  5-21- 

03;  published  4-21-03  [FR 

03-09783] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Space  flight: 
Astronaut  candidates; 

recruitment  and  selection; 

comments  due  by  5-23- 

03;  published  4-23-03  [FR 

03-10002) 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medk:al 
use: 

Clartfcations  and 
amendments;  comments 


due  by  5-21-03;  published 
4-21-03  [FR  03-09601] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medk:al 

use: 

Clarifications  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09602] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs,  Federal 
employees: 
ChiW  care  costs  for  lower 

income  empbyees; 

agency  use  of 

appropriated  furxls; 

comments  due  by  5-23- 

03;  published  3-24-03  [FR 

03-06887] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  carriers;  compensation 
procedures;  adjustment; 
comments  due  by  5-19- 
03;  published  5-5-03  [FR 
03-11185] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06136] 

TRANSPORTATION 
DEPARTMENT 

Fefleral  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  5-23-03;  published  4- 
23-03  [FR  03-09690] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain«orthiness  directives: 
General  Electric  Co.; 
comments  due  by  5-19- 
03;  published  3-18-03  [FR 
03-06044) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Short  Brothers  and  HariarKl 
Ltd.;  comments  due  by  5- 
19-03;  published  4-10-03 
[FR  03-08750] 
Airworthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  5-23- 


03;  published  4-23-03 

[FR  03-10045] 
Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-3-03  [FR  03-08143) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation  " 

Administration 

Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-17-03  [FR  03-09506) 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 

Insurers  required  to  file 
reports;  list;  comments 
due  by  5-20-03;  published 
3-21-03  [FR  03-05629] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Cuban  assets  control 

regulations: 

Family  and  educational 
travel  transactiotis, 
remittances,  support  for 
Cuban  people  and 
humanitarian  projects; 
technk^al  amendments; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06808] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Structured  settlement 
factoring  transactions; 
cross-reference; 
comments  due  by  5-20- 
03;  published  2-19-03  [FR 
03-03865] 

TREASURY  DEPARTMENT 

Cunency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Nauru;  special  measures 
imposition  due  to 
designation  as  primary 
money  laundering 
corKem;  comments  due 
by  5-19-03;  published 
4-17-03  [FR  03-09410) 
Terrorism  Risk  Insurance 
Program 
State  residual  martcet 

insurance  entities  and 

State  workers' 

compensation  funds; 

comments  due  by  5-19- 

03;  published  4-18-03  [FR 

03-09613) 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 
Program 


Statutory  conditions  for 
Federal  payment; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09611] 
TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 

Program 

Statutory  conditions  for 
Federal  payment;  cross- 
reference;  comments  due 
by  5-19-03;  published  4- 
18-03  [FR  03-09612) 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Homeless  Provklers  Grant 

and  Per  Diem  Program; 

comments  due  by  5-19- 

03;  published  3-19-03  [FR 

03-06329) 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  177(VP.L.  108-20 

Smallpox  Emergency 

Personnel  Protection  Act  of 

2003  (Apr.  30,  2003;  117  Stat. 

638) 

S.  151/P.L.  108-21     - 

Prosecutorial  Remedies  and 

Other  Tools  to  end  the 

Exploitation  of  Children  Today 

Act  of  2003  (Apr.  30,  2003; 

117  Stat.  650) 

Last  List  April  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notifKation  service  of  newty 


enacted  public  laws.  To 
subscribe,  go  Xo.httpJ/ 
listserv.gsa.gov/archtves/ 
pMaws-l.h&il 


Note:  This  sennce  is  strictly 
for  E-mail  notiftoation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servKe. 


PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviswn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whkih  is  now  available  for  sale  at  the  Government  Printing 

Offrce. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Servrce  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptk)n  to  all  revised  paper  volumes  is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  nrwney  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephcned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Thle  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00      *Jan.  1,  2003 

3  (1997  Compilcrtion 
and  Parts  100  and 

101) (869-050-00002-4) 32.00      '  Jan.  1,  2003 

4  (869-050-00003-2) 9.50        Jon.  1,2003 


5  Parts: 

1-699  (869-050-00004-1) 57.00 

700-1 199  (869-050-00005-9) 46.00 

1200-End,  6  (6 

Reserved)  (869-050-00006-7) 58.00 

7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-050-00010-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-050-00013-0)  ......  42.00 


Jan.  1,  2003 
Jan.  1,2003 

Jan.  1,2003 


900-999 (869-050-000 14-8) 

1000-1199  (869-050-00015-6) 

1200-1599  (869-050-00016-4) 


57.00 
23.00 
58.00 


Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
*Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 


1600-1899  (869-050-00017-2) 61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949  (869-050-00019-9) 47.00 

1950-1999  (869-050-00020-2) 45.00 

2000-End (869-050-00021-1) 46.00 

8  (869-050-00022-9) 58.00       Jan.  1,  2003 

9  Parts: 

1-199  (869-050-00023-7) 58.00 

200-End  (869-050-00024-5) 56.00 


10  Parts: 

1-50  (869-050-00025-3) 58.00 

51-199 (869-050-O0026-1) 56.00 

200-499 (869-050-00027-0) 44.00 

500-End  (869-050-00028-8) 58.00 

11  (869-050-00029-6) 38.00 

12  Parts: 

1-199  (869-050-00030-0) 30.00 

200-219 (869-050-00031-8) 38.00 

220-299 (869-050-00032-6) 58.00 

300-499 (869-050-00033-4) 43.00 

500-599 (869-050-00034-2) 38.00 

600-899 _..  (869-050-00035-1) 54.00 

900-End  (869-050-00036-9) 47.00 

13 (869-050-00037-7) 47.00 


Jan.  1,  2003 
Jan.  1,2003 

Jon.  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Jon.  1,2003 

Jan.  1,  2003 

Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 

Jan.  1,  2003 


TNte 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-050-00038-5) 60.00        Jan.  1,2003 

60-139 (869-05O-00039-3) 58.00        Jon.  1,  2003 

140-199 _....  (869-050-00040-7) 28.00        Jon.  1,  2003 

200-1199 (869-050-00041^) 47.00        Jan.  1,  2003 

1200-End (869-050-00042-3) 43.00       Jan.  1,  2003 

15  Parts: 

0-299  (869-050-00043-1) 37.00        Jon.  1,  2003 

300-799 (869-05O-00044-O) 57.00        Jan.  1,  2003 

800-£nd  (869-050-00045-8) 40.00        Jan.  1,  2003 

16  Parts: 

0-999  (869-050-00046-6) 47.00        Jan.  1,  2003 

1000-£nd (869-050-00047-4) 57,00        Jan.  1,  2003 

17  Parts: 

•1-199 (869-05O-00049-1) 50.00        Apr.  1,  2003 

200-239 (869-048-00049-6) 55.00        Apr.  1,  2002 

240-End  (869-048-00050-0) 59.00        Apr.  1,  2002 

18  Parts: 

•1-399 (869-050-00052-1) 62.00        Apr.  1,  2003 

400-End  (869-048-00052-6) 24.00        Apr.  1,  2002 

19  Parts: 

1-140  (869-048-00053-4) 57.00        Apr.  1,  2002 

141-199 (869-048-00054-2) 56.00        Apr.  1,  2002 

200-End  (869-048-00055-1) 29.M        Apr.  1,  2002 

20  Parts: 

1-399  (869-048-00056-9) 47.00        Apr.  1,2002 

400-499 (869-048-00057-7) 60.00        Apr.  1,  2002 

500-End  (869-048-00058-5), 60.00        Apr.  1,  2002 

21  Parts: 

1-99 (869-050-00060-1) 40.00        Apr.  1,  2003 

100-169 (869-O48-0006O-7) 46.00        Apr.  1,  2002 

170-199 (869-048-00061-5) 47.00        Apr.  1,  2002 

200-299 (869-048-00062-3) 16.00        Apr.  1,  2002 

300-499 (869-048-00063-1) 29.00        Apr.  1,  2002 

500-599 (869-048-00064-0) 46.00        Apr.  1,  2002 

600-799 (869-048-00065-8) 16.00        Apr.  1,  2002 

800-1299 (869-048-00066-6) 56.00        Apr.  1,  2002 

1300-End (869-048-00067-4) 22.00        Apr.  1,  2002 

22  Parts: 

1-299  (869-048-00068-2) 59.00        Apr.  1,2002 

300-End  (869-048-00069-1) 43.00        Apr.  1,  2002 

23 (869-048-00070-4) 40.00        Apr.  1,  2002 

24  Parts: 

0-199 (869-048-00071-2) 57.00 

200-499 (869-048-00072-1) 47.00 

500-699 (869-048-00073-9) 29.00 

700-1699 (869-O48-00074-7) 58.00 

1700-End (869-048-00075-5) 29.00 

25 (869-048-00076-3) 68.00 

26  Parts: 

§§1.0-1-1.60  (869-04MX)077-l) 45.00 

§§1.61-1.169 (869-O48-0O078-0) 58.00 

•§§1.170-1.300  (869^)50-00080-6) 57.00 

§§1.301-1.400 (869-048-00080-1) 44.00 

§§1.401-1.440 (869-048-O0081-O) 60.00 

§§1.441-1.500  (869-048-00082-8)  47.00 

§§1.501-1.640 (869-048-00083-6) 44.00 

§§  1 .641-1 .850 (869-048-00084-4) 57.00 

§§1.851-1.907 (869-048-00085-2) 57.00 

§§1.908-1.1000  (869-048-00086-1) 56.00 

§§1.1001-1.1400  (869-048-00087-9) 58.00 

§§1.1401-End  (869-048-00088-7) 61.00 

2-29  (869-048-00089-5) 57.00 

30-39  , (869-048-00090-9) 39.00 

40-49  (869-048-00091-7) 26.00 

50-299 (869-048-00092-5) 38.00 

300-499 (869-048-00093-3) 57.00 

500-599 (869-048-00094-1) 12.00 

600-End  (869-048-00095-0) 16.00 

27  Parts: 

1-199  (869-048-00096-8) 61.00 


Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2003 
Apr.  1,2002 
Apr.  1.  2002 
Apr.  1,2002 
*Apr.  1,2002 
Apr.  1,2002 
Apr.  1.2002 
Apr.  1,  2002 
Apr.  1.  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,  2002 
5Apr.  1,2002 
Apr.  1,2002 

Apr.  1,2002 


TNIe 


Stock  Number 


Price 


200-End  (869-048-00097-6) 13.00 

28  Parts: 

0-42  (869-048-00098^)  .. 

43'efHJ  (869-048-00099-2)  .. 


58.00 
55.00 

45.00 
21.00 
58.00 
35.00 


29  Parts: 

0-99  (869-048-00100-0)  . 

100-499 (869-048-00101-8)  .. 

500-899 (869-048-00102-6)  .. 

900-1899 (869-048-00103-4)  .. 

1900-1910  (§§1900  to 

11910.999)  (869-048-00104-2)  .. 

WO  (§§1910.1000  to 

l*nd) (869-048-00105-1).. 

1911-1925  (869-048-00106-9)  .. 

1926  (869-048-00107-7)  .. 

1927-End (869-048-00108-5)  .. 

30  Parts: 

1-199  (869-048-00109-3)  .. 

20(}-699 (869-048-00110-7)  .. 

700-End  (869-048-00111-5)  .. 

31  Parts: 

0-199  (869-048-00112-3) 35.00 

200-End  (869-048-001 13-1) 60.g0 

32  Parts: 

1-39,  Vol.  I 15,00 

1H39,  Vol.  II 19.00 

1-09,  Vol.  Ill 18.00 


Revision  Dale 

Apr.  1,2002 

July  1,  2002 
July  1,2002 

8July  1,2002 
July  1,2002 
July  1,  2002 
July  1,2002 


58.00        July  1,  2002 


42.00 
29.00 
47.00 
59.00 

56.W 
47.00 
56.00 


«July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1.  2002 
July  1,2002 


July  1, 
July  1, 


2002 
2002 


H190  • (869-048-001 14-0) 

191-399 (869-048-00115-8) 

40CW29 (869-048-00116-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-001 18-2) 

80D-End  (869-048-00119-1) 

33  Parts: 

1-124  (869-048-00120-4) 

125-199 (869-048-00121-2) 

200-End  (869-O48-00122-1) 

34  Parts: 

1-299  (869-048-00123-9) 

300-399 (869-048-001 24-7) 

400-End  (869-048-00 12S-5) 

35  (869-048-00126-3)  . 

36  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-048-00128-0)  . 

300-End  (869-048-00 129-8)  . 

37J| (869-048^)0130-1)  . 

38  Parts: 

0-17  (869^)48-00131-0)  . 

18-£nd  (869-048-00132-8)  . 

39  (869-048-00133-6)  . 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.W 
43.00 
59.00 


2  July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,2002 

July  1,  2002 

2002 

2002 

2002 

2002 


July 
July 
July  1, 
July  1. 


July  1,2002 
July  1,2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 
July  1,2002 


10.00       'July  1,  2002 


36.00  July  1,2002 

35.00  July  1,  2002 

58.00  July  1,2002 

47.00  '    July  1,  2002 

57.00  July  1,  2002 

58.00  July  1,2002 

40.00  July  1,  2002 
40  Parts: 

M9  (869-048-00134-4) 57.00  July  1,  2002 

50-51  (869-048-00135-2) 40.00  July  1,  2002 

52(52.01-52.1018) (869-048-00136-1) 55.00  July  1  2002 

52  (52.1019-End)  (869-048-00137-9) 58.00  July  1  2002 

53-59  (86^)48-00138-7) 29.00  July  1,  2002 

60(60.1-End)  (869-04W)0 139-5) 56.00  July  1  2002 

60(Apps) (869-048-00 140-9) 51.00  «July  1  2002 

61-62  (869-048-O0141-7) 38.00  July  1,  2002 

63(63.1-«3.599)  (869-048-00142-5) 56.00  July  1  2002 

63  (63.600-63.1199)  (869-048-00143-3) 46.00  July  l'  2002 

63  (63. 1200-End)  (869-048-00144-1) 61.00  July  12002 

64-71   (869-048-00145^0) 29.00  July  l!  2002 

72-80  (869-048-00146-8) 59.00  July  1,  2002 

81-85  (86W)48-00 147-6) 47.W  Ju(y  1,  2002 

86(86.1-66.599-99)  (869-048-00148-4) 52.00  "July  1  2002 

86  (86.600-I-£nd)  (869-048-00149-2) 47.00  July  1  2002 

87-99  (869-048-00150-6) 57.00  July  1,  2002 


THIe 


Stock  Numtier 


100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1,  1-1  fo  1-10 


42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 

13.00 
1,1-11  fo  Appendix,  2  (2  Reserved) 13.00 

>«  ' : 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 13.00 

'9-100 13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End  ;....  (869-048-00168-9)  .. 


43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 

44  (869-048-00171-9) 

45  Parts: 

1-199  (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00178-6)  . 

90-139 (869-048-00179-4)  . 

140-155 (869-048-00180-8)  . 

156-165 (869-048-00181-6)  . 

166-199 (869-048-00182-4)  . 

200-499 (869-048-00183-2)  . 

500-End (869-048-00184-1)  . 

47  Parts: 

0-19  (869-048-00185-9)  . 

20-39  (869-048-00186-7)  . 

40-69  (869-048-00187-5)  . 

70-79  (869-048-00188-3)  . 

80-End  (869-048-00189-1)  . 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

46  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parte: 

1-99  (869-048-00197-2) 56.00 

100-185 (869-O48-0019&-I) 60.00 

186-199 (869-048-00 199-9) 18.00 

200-399 (869-048-00200^) 61.00 

400^999 (869-048^)0201-4) 61.00 

1000-1 199  (869-048-00202-2) 25.00 


Price       ReviskMiOate 


July  1.2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 

3 July  I,  1984 

^July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3  July  1.  1984 

3  July  1.  1984 

JJuly  1,  1984 

^Juiy  1,  1984 

3  July  1.  1984 

^July  1.  1984 

^July  1.  1984 

July  1.2002 

July  1,2002 

July  1,  2002 

July  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 

Oct.  1,  2002 
Oct.  1,  2002 


56.00 
59.00 
61.00 

47.00 
59.00 

47.00       Oct.  1,2002 


Oct.  1,  2002 

»Ocf.  1.2002 

Oct.  1,2002 

Oct.  1,2002 

Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1.2002 
'Oct.  1,  2002 
'Oct.  1,2002 
Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 

Oct,  1,  2002 
Oct.  1,  2002 
Oct,  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1.2002 
'Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  I,  2002 


VIU 
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stock  Number  Price 

(869-048-00203-1) 30.00 


TWe 

1200-£nd 

50  Parts: 

1-17  {869-04&-00204-9) 60.00 

18-199 (869-048-00205-7) 40.00 

200-599 (869-048-00206-5) 38.00 

600-End  (869^)48-00207-3) 58.00 

CFR  Index  and  Findings 

Aids (869-050^)0048-2) 59.00 

Complete  2003  CFR  set .^ .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (nrrailed  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


Revision  Date 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 

Jan.  1,  2003 
2003 

2003 
2003 
2002 
2001 

'  Because  Title  3  is  an  annual  compilation,  tt)is  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2The  July  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ftie  lull  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  corisult  tt«  ttwee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ffiose  parts. 

'The  July  1,  1985  edition  of  41  CFR  Chapters  1-lCX)  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  1,  2003.  The  CFR  volume  issued  as  of  January  1, 
2002  should  be  retained. 

^No  amendments  to  ttiis  volume  were  promulgated  during  the  period  April 
1,  2000,  through  AprH  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'No  omendnnents  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  I,  2002.  The  CFR  volume  issued  as  of  April  1,  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  t,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  ttte  F>eriod  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 
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See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Navy  Department 

Education  Department 

NOTICES  •  ' 

Privacy  Act: 
Computer  matching  programs,  25585-25586 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Workforce  Investment  Act — 
State  incentive  awards  (2001  PY),  25640-25643 

Energy  Department 

See  Energ}'  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25587-25588 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 
Federal  operating  permit  programs — 
California  agricultiu-al  sources;  fee  payment  deadlines. 
25507-25512 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal— 
Air  Quality  Models  Guideline;  correction,  25684 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  25504-25507 
Water  pollution;  effluent  guidehnes  for  point  source 
categories: 
Metal  products  and  machinery,  25685-25745 
PROPOSED  RULES 
Air  pollution  control: 
Federal  operating  permit  programs — 
Cahfomia  agricultural  soiu-ces;  fee  payment  deadlines, 
25548-25550 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  25547-25548 
Solid  wastes: 
Project  XL  (excellence  and  Leadership]  program;  site- 
specific  projects — 
Anne  Arundel  Coimty  Millersville  Landfill,  Severn, 
MD,  25550-25561 
NOTICES 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  25605 
National  Tribal  Conference  on^Environmental 
Management;  correction,  25684 


IV 
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Toxic  and  hazardous  substances  control: 
New  chemicals — 
Receipt  and  status  information,  25605-25608 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25562 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric  Co.,  25488-25489 
Class  C  and  Class  D  airspace,  25489-25491 
Class  D  and  Class  E  airspace,  25491-25492 
Class  E  airspace,  25492-25495 
Class  E  airspace;  correction,  25684 
Definitions: 

Public  aircraft;  technical  amendment,  25486-25488 
Restricted  areas,  25495-25496 
PROPOSED  RULES 
Airworthiness  directives: 

Kidde  Aerospace,  25543-25545 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Data  communications  in  crash  survivable  memory; 

onboard  recording,  25673 
Material  procurement  and  polymer  matrix  composite 
systems;  acceptance  guidance  and  process 
specifications,  25673 
Exemption  petitions;  simunary  and  disposition,  25673- 

25674 
Meetings: 
Aviation  Weather  Technology  Transfer  Board;  user  input, 

25675 
In-flight  Icing/Groimd  De-icing  International  Conference, 
25675-25676 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Katahdin  Paper  Co.  LLC  et  al.,  25598-25599 
New  Hampshire  Electric  Cooperative,  Inc.,  et  al.,  25599- 
25601 

Hydroelectric  applications,  25601-25602 

Meetings;  Sunshine  Act,  25602-25605 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.  et  al.,  25588-25589 
ANR  Pipeline  Co.,  25589-25590 
ANR  Storage  Co.,  25590 
Blue  Lake  Gas  Storage  Co.,  25590-25591. 
CenterPoint  Energj'  Gas  Transmission  Co.,  25591 
Cogen  Technologies  Linden  Ventiu-e,  L.P.,  et  al.,  25591 
Columbia  Gulf  Transmission  Co.,  25591-25592 
Crossroads  Pipeline  Co.,  25592 
Dominion  Cove  Point  LNG,  LP,  25592 
Dominion  Transmission,  Inc.,  25592-25593 
Energy  West  Development,  Inc.,  25593 
Granite  State  Gas  Transmission  Co.,  25593-25594 
Gulfstream  Natural  Gas  System,  L.L.C.,  25594 
Midwestern  Gas  Transmission  Co.,  25595 
Northern  Natural  Gas  Co.,  25595-25596 
PG&E  Gas  Transmission,  Northwest  Corp.,  25596 
Portland  Natural  Gas  Transmission  System.  25596-25597 
Questar  Pipeline  Co.,  25597-25598 
Southern  Star  Central  Gas  Pipeline,  Inc.,  25598 

Federal  Highway  Administration 

NOTICES 

Enviroiunental  statements;  notice  of  intent: 

Strafford  and  Rockingham  Coimties,  NH,  25676 
Reports  and  guidance  documents;  availability,  etc.: 

Red  light  camera  systems,  25677 

Federal  Railroad  Administration 

NOTICES 

Railroad  Safety  Advisory  Committee;  working  group 
activity  update,  25677-25679   . 


Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
World  Radiocommunication  Conferences;  frequency 
bands  below  28  MHz,  25512-25542 
Radio  stations;  table  of  assignments: 

Oklahoma,  25542 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  25608-25609 
Conunon  carrier  services: 
Telecommunications  relay  services — 
COMSAT  Corp.;  application  for  review;  TRS  Fund 
contributions  refunded,  25609-25611 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Simshine  Act,  25611 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Mississippi,  25618-25619 

Ohio,  25619 

Virginia,  25619 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  25611 
Meetings;  Sunshine  Act,  25611 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transit  assistance  programs;  apportionments,  allocatioas, 
and  program  information;  correction,  25679-25682 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammal 
permit  applications.  25620-25621 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  25616-25617 
Reports  and  guidance  docxunents;  availability,  etc.: 
Mass  specteometry  for  confirmation  of  identity  of  animal 
drug  residues,  25617-25618 
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Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25562-25563 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  lands;  special  uses: 
Cabin  User  Fee  Fairness  Act — 
Recreation  residence  lots  appraisal  procedures  and 
recreation  residence  uses  management,  25750- 
25785 
Recreation  residences  management  and  fee  assessment, 
25747-25751 
NOTICES 
Meetings: 
Eastern  Washington  Cascades  Provincial  and  Yakima 
Provincial  Advisory  Committees,  25563 


Geological  Survey 

NOTICES 

Meetings: 
|Scientific  Earthquake  Studies  Advisory  Committee,  25621 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and(Drug  Administration 
NOTICES 

Meetings:  ' 

Emergency  Public  Information  and  Communications 
Advisory  Committee,  25612 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities;  proposals, 
j    submissions,  and  approvals,  25618 

Housing  and  Urban  Development  Department 

NOTICES 

Meetings: 
Manufactured  Housing  Consensus  Committee,  25620 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Siuvey 
See  Land  Management  Biu-eau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Committee, 
25620 

International  Trade  Administration 

NOTICES 

Antidumping: 
Honey  firom — 
Argentina,  25568 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Color  television  receivers  from — 
China  and  Malaysia,  25627-25628 


Machine  vision  systems,  parts  and  components,  and 
products  containing  same,  25628-25629 

Justice  Department 

See  Prisons  Bureau 

L^bor  Department 

See  Employment  and  Training  Administration 

NOTICES 

•Grants  and  cooperative  agreements;  availability,  etc.: 
Combating  child  labor,  etc.,  through  education  in^ 
Various  coimtries,  25629-25640 

l^nd  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Councils — 
Western  Montana,  25621 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25622-25625 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 

Planetary  Protection  Advisory  Committee,  25643 
Aerospace  Safety  Advisory  Panel,  25643 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  25643-25644 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Red  light  camera  systems.  25677  "■ 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Anadromous  fish  take — 
Cressey  &  Associates,  El  Cerrito,  CA;  salmonids, 

25568-25569 
Thompson,  Lisa,  Ph.D.;  Southern  Oregon/Northern 
California  Coasts  coho  salmon,  25569 
Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  education  projects — 
Chesapeake  Bay  Watershed.  CT  and  RI.  25570-25574 
Monterey  Bay  Watershed,  CA,  25574-25578 
Gulf  of  Mexico  and  off  U.S.  South  Atlantic  Coastal  States; 

research  and  development  projects,  25578-25584 
National  Sea  Grant  College  Program — 
Bean  John  A.  Knauss  Marine  Policy  Fellowship; 
correction,  25584-25585 

National  Parle  Service 

NOTICES 

Meetings: 

Great  Sand  Dimes  National  Park  Advisory  Coimcil.  25625 
National  Register  of  Historic  Places: 

Pending  nominations,  25625-25626 
Reports  and  guidance  documents;  availability,  etc.: 

Historic  Residential  Suburbs  in  U.S.  (1830-1960); 
multiple  property  dociunentation  form,  25626 
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National  Science  Foundation 

NOTICES 

Senior  Executive  Service: 
Performeince  Review  Board;  membership,  25644 

Navy  Department 

NOTICES 

Meetings: 
Naval  Academy,  Board  of  Visitors,  25585 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Nuclear  Waste  Advisory  Committee,  25647-25648 
Meetings;  Sunshine  Act,  25648 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  25648-25664 
Reports  and  guidance  documents;  availability,  etc.: 
Babcock  and  Wilcox  Reactors;  post  accident  sampling 
requirements  elimination;  technical  specification 
improvement,  25664-25667 
Applications,  hearings,  determinations,  etc.: 
Exelon  Generation  Co.,  LLC,  25645-25647 
Exelon  Generation  Co.,  LLC,  et  al.,  25644-25645 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Courts,  Federal;  facilitating  the  nomination  and 

appointment  of  judges  (EO  13300),  25805-25807 

Prisons  Bureau 

PROPOSED  RULES 

Freedom  of  hiformation  Act  and  Privacy  Act; 
implementation: 
Removal  of  rules,  25545-25546 

Reclamation  Bureau 

NOTICES 

Meetings: 
California  Bay-Delta  Public  Advisory  Committee,  25626- 

25627 
Glen  Canyon  Dam  Adaptive  Management  Work  Group, 
25627 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings:  T 

Pipeline  Safety  Advisory  Committee;  correction,  25682 

Rural  Business-Cooperative  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  Cooperative  Development  Program,  25563-25566 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25566—25567 

Saint  Lawrence  Seaway  Development  Corporation 

PROPOSED  RULES 

Seaway  regulations  and  rules: 
Stem  anchors  and  navigation  underway,  25546-25547 


Securities  and  Exchange  Commission 

RULES 

Securities,  etc.: 
Electronic  filing  and  website  posting  for  Forms  3,  4,  and 
5;  statutory  mandate,  25787-25803 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  25667 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  25667-25669 
Philadelphia  Stock  Exchange,  Inc.,  25669-25671 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Kansas,  25671 
Missouri,  25671-25672 

State  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  25672 
Foreign  terrorists  and  terrorist  organizations;  designation: 
Real  IRA,  25672 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  25672 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

25672-25673 

Veterans  Affairs  Department 

RULES 

Organization,  functions,  and  authority  delegations: 

Regulation  Policy  and  Management  Office,  25503-25504 
NOTICES 
Meetings: 
Professional  Certification  and  Licensure  Advisory 

Committee,  25682 
Veterans  Affairs  Department  Facilities  Structural  Safety 
Advisory  Committee,  25683 


Separate  Parts  in  This  Issue 

Part  II 

Environmental  Protection  Agency,  25685-25745 

Part  III 

Agriculture  Department,  Forest  Service,  25747-25785 

PartiV 

Securities  and  Exchange  Commission,  25787-25803 

PartV 

Executive  Office  of  the  President,  Presidential  Documents, 
25805-25807 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


vra 


Federal  Register /Vol.  68,  No.  92 /Tuesday,  May  13,  2003  /  Contents 


25479 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttie  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 

Executive  Orders: 

13300 25807 

7  CFR 

6 25479 

29 25484 

56 25484 

985 25486 

14  CFR 

1 25486 

11 25486 

39 25488 

71  (13  documents) 25489, 

25491,  25492,  25493,  25494, 
25495,  25684 

73 25495 

Proposed  Rules: 

39 25543 

17  CFR 

230 25788 

232 25788 

239 25788 

240 25788 

249 25788 

250 25788 

259 25788 

260 25788 

269 25788 

274 25788 

28  CFR 

Proposed  Rules: 

513 25545     ' 

33  CFR  * 

110 25496 

165  (2  documents) 25498, 

25500 
Proposed  Rules: 
401 25546 

36  CFR 
Proposed  Rules: 

251  (2  documents) 25748, 

25751 

38  CFR 

2 25503 

40  CFR 

51 25684 

52 25504 

71 25507 

438 25686 

Proposed  Rules: 

52 25547 

71 25548 

258 .-. 25550 

47  CFR 

2 25512 

73  (2  documents) 25512, 

25542 

74 25512 

80 25512 

90 25512 

97 25512 


Rules  and  Regulations 


Federal  Register 

Vol.  68,  No.  92 
Tuesday,  May  13,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  6 

Adjustment  of  Appendices  to  the  Dairy 
Tariff-Rate  import  Quota  Licensing 
Regulation  for  the  2003  Tariff-Rate 
Quota  Year 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  sets  forth  the 
revised  appendices  to  the  Dairy  Tariff- 
Rate  Import  Quota  Licensing  Regulation 
for  the  2003  quota  year  reflecting  the 
cumulative  annual  transfers  from 
Appendix  1  to  Appendix  2  for  certain 
dairy  product  import  licenses 
permanently  surrendered  by  licensees 
or  revoked  by  the  Licensing  Authority. 
EFFECTIVE  DATE:  May  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  I.  Hankin,  Dairy  Import  Quota 


Manager,  Import  Policies  and  Programs 
Division,  STOP  1021,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  DC  2025O- 
1021  or  telephone  at  (202)  720-9439. 
SUPPLEMENTARY  INFORMATION:  The 
Foreign  Agricultiural  Service,  under  a 
delegation  of  authority  from  the 
Secretary  of  Agriculture,  administers  the 
Dairy  Tariff-Rate  Import  Quota 
Licensing  Regulation  codified  at  7  CFR 
6.20-6.37  that  provides  for  the  issuance 
of  licenses  to  import  certain  dairy 
articles  under  tariff-rate  quotas  (TRQs) 
as  set  forth  in  the  Harmonized  Tariff 
Schedule  of  the  United  States.  These 
dairy  articles  may  only  be  entered  into 
the  United  States  at  the  low-tier  tariff  by 
or  for  the  accoimt  of  a  person  or  firm  to 
whom  such  licenses  have  been  issued 
and  only  in  accordance  with  the  terms 
and  conditions  of  the  regulation. 

Licenses  are  issued  on  a  calendar  year 
basis,  and  each  license  authorizes  tiie 
license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  country  of  origin.  The  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agricultm-e,  issues  these  licenses  and, 
in  conjunction  with  the  U.S.  Customs 
Service,  monitors  their  use. 

The  regulation  at  7  CFR  6.34(a)  states: 
"Whenever  a  historical  license 
(Appendix  1)  is  not  issued  to  an 
applicant  pursuant  to  the  provisions  of 
§  6.23,  is  permanently  surrendered,  or  is 


revoked  by  the  Licensing  Authority,  the 
amoimt  of  such  license  will  be 
transferred  to  Appendix  2."  Section 
6.34(b)  provides  that  the  cumulative 
annual  transfers  will  be  published  in  the 
Federal  Register.  Accordingly,  this 
document  sets  forth  the  revised 
Appendices  for  the  2003  tariff-rate  quota 
year. 

List  of  Subjects  in  7  CFR  Part  6 

Agricultural  commodities.  Cheese, 
Dairy  products.  Imports,  Reporting  and 
record  keeping  requirements. 

Michael  I.  Hankin, 

Licensing  A  u  thority. 

m  Accordingly,  7  CFR  Part  6  is  amended^ 
as  follows: 

PART  6— IMPORT  QUOTAS  AND  FEES 

■  1.  The  authority  citation  for  Part  6, 
Subpart — Dairy  Tariff-Rate  Import  Quota 
Licensing  continues  to  read  as  follows: 

Authority:  Additional  U.S.  Notes  6,  7.  8, 
12,  14,  16-23  and  25  to  Chapter  4  and 
General  Note  15  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202).  Pub.  L.  97-258,  96  Stat.  1051,  as 
amended  (31  U.S.C.  9701),  and  sees.  103  and 
404,  Pub.  L.  103^65,  108  Stat.  4819  (19 
U.S.C.  3513  and  3601). 

■  2 .  Appendices  1 , 2  and  3  to  Subpart — 
Dairy  Tariff-Rate  Import  Quota  Licensing 
are  revised  to  read  as  follows: 

BILUNG  CODE  3410-10-P 
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Appendices  1 ,  2  and  3  to  Subpart-Dairy  Tariff-Rate  Import  Quota  Licensing 


Articles  Subject  to:    Appendix  1,  Historical  Licenses;  Appendix  2,  Nonhistorical  Licenses; 

and  Appendix  3,  Designated  Importer  Licenses  for  Quota  Year  2003 

(quantities  in  kilograms) 


Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

NON-CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 
Round 

Uruguay 
Round 

BUTTER  (NOTE  6) 

5,465,951 

1,511,049 

EU-15 

75,918 

20,243 

New  Zealand 

118,082 

32,511 

Other  Countries 

62,639 

11,296 

Any  Country 

5.209,312 

1,446,999 

1 

DRIED  SKIM  MILK  (NOTE  7) 

600,076 

4,660,924 

Australia 

600,076 

Canada 

219.565 

Any  Country 

4,441,359 

1 

DRIED  WHOLE  MILK  (NOTE  8) 

3,175 

3,318.125 

New  Zealand 

3,175 

Any  Country 

3,318.125 

1 

DRIED  BUTTERMILK/WHEY  (NOTE  12) 

63,820 

161,161 

Canada 

161,161 

New  Zealand 

63,820 

BUTTER  SUBSTITUTES  CONTAINING  OVER  45  PERCENT  OF 
BUTTERFAT  AND/OR  BUTTfcR  OIL  (NOTE  14) 

6,080,500 

Any  Country 

6,080,500 

TOTAL:  NON-CHEESE  ARTICLES 


6.133.022 


15.731,759 


3 
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Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

CHEESE  ARTICLES 


CHEESE  AND  SUBSTITUTES  FOR  CHEESE  (EXCEPT.    SOFT 
RIPENED  COWS  MILK  CHEESE;  CHEESE  NOT  CONTAINING  COWS 
MILK;  CHEESE  (EXCEPT  COTTAGE  CHEESE)  CONTAINING  0.5 
PERCENT  OR  LESS  BY  WEIGHT  OF  BUTTERFAT;  AND,  ARTICLES 
WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED 
FOR  IN  THIS  SUBCHAPTER)  (NOTE  16) 


Argentina 


Australia 


Canada 


Costa  Rica 


Czech  Republic 


EU-15 


Of  which  Portugal  is: 


Israel 


Iceland 


New  Zealand 


Norway 


Poland 


Slovak  Republic 


Switzeriand 


Uruguay 


Other  Countries 


Any  Country 


BLUE-MOLD  CHEESE  (EXCEPT  STILTON  PRODUCED  IN  THE 
UNITED  KINGDOM)  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE 
CONTAINING,  OR  PROCESSED  FROM,  BLUE-MOLD  CHEESE 
(NOTE  17) 


Argentina 


EU-15 


Chile 


Czech  Republic 


Other  Countries 


Appendix 
1 


23,548,526 


7,690 


535,628 


1,031.946 


15,386,005 


127,536 


79,696 


294,000 


4,461,713 


124.982 


917,497 


597.513 


111,856 


2,290,547 


2,000 


2,288,546 


Appendix 
2 


7,921,205 


5,542 


109,054 


6,945,427 


1,773 


353,759 


25,018 


18.727 


73,899 


89.779 


300,000 


190,454 


190.454 


Appendix  3 


Tokyo 

Round 


Uruguay 
Round 


9,661,128 


92,310 


758.830 


1.132,568 


223,691 


593,304 


29,000 


6,506.528 


548,588 


7,496,000 


1.750.000 


1.550,000 


200.000 


2.346.000 


300,000 


600,000 


500,000 


250,000 


430,000 


300,000 


80,000 


50.000 
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Article  by  Additional  U.S.  Note  Numlwr 
and  Country  of  Origin 

CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 
Round 

Uruguay 
Round 

CHEDDAR  CHEESE.  AND  CHEESE  Ai^D  SUBSTITUIbS  FOR  CHEESE 
CONTAINING,  OR  PROCESSED  FROM,  CHEDDAR  CHEESE  (NOTE  18) 

3,659,803 

624,053 

519,033 

7,620,000 

Australia 

937,721 

46.778 

215.501 

1,250,000 

Chile 

220,000 

Czech  Republic 

50,000 

EU-15 

57,168 

205,832 

1.000,000 

New  Zealand 

2,539,040 

257,428 

303,532 

5,100,000 

Other  Countries 

125,874 

14,015 

Any  Country 

100.000 

AMERICAN-TYPE  CHEESE,  INCLUDING  COLBY,  WASHED  CURD 
AND  GRANULAR  CHEESE  (BUT  NOT  INCLUDING  CHEDDAR)  AND 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING  OR 
PROCESSED  FROM  SUCH  AMERICAN-TYPE  CHEESE  (NOTE  19) 

2,842.435 

323,118 

357,003 

Australia                                                    ■ 

830,124 

50,874 

119.002 

EU-15 

186,222 

167.778 

New  Zealand 

1,662,224 

99,775 

238,001 

Other  Countries 

163,865 

4,691 

EDAM  AND  GOUDA  CHEESE,  AND  CHEESE  AND  SUBS  1 1 1 UTES  FOR 
CHEESE  CONTAINING.  OR  PROCESSED  FROM,  EDAM  AND  GOUDA 
CHEESE  (NOTE  20) 

5,276,970 

329,432 

1,210,000 

Argentina 

119,003 

5,997 

110,000 

Czech  Republic 

100,000' 

EU-15 

5,018,248 

270,752 

1,000,000 

^ 

Norway 

114,318 

52,682 

Other  Countries 

25,401 

1 

ITALIAN-TYPE  CHEESES.  MADE  FROM  COW'S  MILK.  (ROMANO 
MADE  FROM  COWS  MILK,  REGGIANO,  PARMESAN,  PROVOLONE, 
PROVOLETTI,  SBRINZ,  AND  GOYA-NOT  IN  ORIGINAL  LOAVES)  AND 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING.  OR 
PROCESSED  FROM,  SUCH  ITALIAN-TYPE  CHEESES,  WHETHER  OR 
NOT  IN  ORIGINAL  LOAVES  (NOTE  21) 

6,502,444 

1,018,103 

795,517 

5,165,000 

Argentina 

3,956,114 

169,369 

367,517 

1,890,000 

EU-15 

2,535,930 

846,070 

700,000 

Poland 

1,325.000 

Romania 

500,000 

Unjguay 

428.000 

750,000 

Other  Countries 

10,400 

2.664 

Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations  25483 


Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 

Round 

Uruguay 
Round 

SWISS  OR  EMMENTHALER  CHEESE  OTHER  THAN  WITH  EYE 
FORMATION,  GRUYERE-PROCESS  CHEESE  AND  CHEESE  AND 
SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM, 
SUCH  CHEESES  (NOTE  22) 

5,735,723 

915,591 

823,519 

380.000 

EU-15 

4,336.501 

815,493 

393.006 

380.000 

Switzerland 

1.324.462 

95.025 

430.513 

Other  Countries 

74,760 

5,073 

CHEESE  AND  SUBSTITUTES  FOR  CHEESE,  CONTAINING  0.5 
PERCENT  OR  LESS  BY  WEIGHT  OF  BUTTERFAT  (EXCEPT  ARTICLES 
WITHIN  THE  SCOPE  OF  OTHER  TARIFF-RATE  QUOTAS  PROVIDED 
FOR  IN  THIS  SUBCHAPTER),  AND  MARGARINE  CHEESE  (NOTE  23) 

3,825,265 

599,643 

1,050,000 

EU-15 

3,662.021 

587.979 

Israel 

50,000 

New  Zealand 

1,000,000 

Poland 

163.243 

11.664 

Other  Countries 

1 

{  SWISS  OR  EMMENTHALER  CHEESE  WITH  EYE  FORMATION 
(NOTE  25) 

18,228,931 

4,068,400 

9,557,945 

2,620,000 

Argentina 

9,115 

70.885 

Australia 

209,698 

290.302 

Canada 

70.000 

Czech  Republic 

400,000 

Hungary 

800,000 

EU-15 

13,236.214 

3,240,614 

4.003.172 

1.220.000 

Iceland 

149,999 

150,001 

Israel 

27,000 

Nonway 

3,206,405 

448,905 

3.227.690 

1    Switzeriand 

1,314.340 

369,765 

1.745.895 

200.000 

Other  Countries 

85,275 

1 

TOTAL:  CHEESE  ARTICLES 


71.910.644 


15.989.999 


22.764.145 


U.921.000 
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[FR  Doc.  03-11888  Filed  5-12-03;  8:45  am] 

BILLING  CODE  3410-10-C 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  29 

[Doc.  No.TB^2-14] 
RIN0581-AC11 

Rue-Cured  Tobacco  Advisory 
Committee;  Amendment  to 
Regulations 

agency:  Agricultxiral  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  amended  the  regulations 
for  the  Flue-Cured  Tobacco  Advisory 
Committee  (FCTAC)  by  removing  the 
sections  which  specify  composition  of 
the  committee.  The  interim  final  rule 
allowed  greater  flexibility  in  responding 
to  changing  marketing  conditions. 
EFFECTIVE  DATE:  Jvme  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Dimcan  III,  Deputy  Administrator, 
Tobacco  Programs,  AMS,  USDA,  STOP 
0280,  1400  hidependence  Avenue,  SW., 
Washington,  DC  20250-0280:  telephone 
number  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Since 
1935,  upon  enactment  of  the  Tobacco 
Inspection  Act,  the  USDA  has  provided 
mandatory  inspection  services  at 
designated  tobacco  auction  markets.  In 
2002,  based  on  results  of  referenda 
conducted  among  producers  eligible  for 
price  support,  regulations  were 
amended  to  provide  mandatory 
inspection  at  places  other  than 
designated  tobacco  auction  markets.  The 
USDA  has  always  sought  the  input  of 
the  industry  in  implementing  legislative 
authority  concerning  marketing  due  to 
the  large  geographic  areas  involved  and 
the  different  procedure  in  individual 
types  of  tobacco  such  as  size  and  weight 
of  packages  used  to  display  the  product, 
the  number  of  designated  markets,  the 
niunber  of  sets  of  buyers  present,  the 
nimiber  of  sales  days,  and  other  matters 
that  directly  impact  on  the  operation  of 
the  auction  markets  and,  therefore,  the 
Federal  presence  necessary  to  provide 
the  level  of  service  desired  by  producers 
and  industry. 

In  1974,  at  the  request  of  the  industry, 
the  USDA  established  the  Flue-Cured 
Tobacco  Advisory  Committee  (FCTAC) 
to  provide  a  mechanism  for  consultation 
with  flue-cured  producers,  warehouse 


representatives,  and  buying  interests  on 
the  problems  peculiar  to  that  type  of 
tobacco  with  particular  emphasis  on  the 
grower  designation  program.  The 
composition  of  the  committee  was 
specified  in  regulations  although  it  was 
not  necessary  and  is  not  customary.  The 
FCTAC  recommended  that  the 
regulations  referencing  its  composition 
and  representation  be  removed. 
Removal  of  these  regulations  will  not 
alter  the  FCTAC's  purpose  nor  direction 
for  an  orderly  meirketing  of  tobacco  but 
will  allow  the  USDA  more  flexibility  in 
making  structural  changes  in  its 
composition  as  a  result  of  new 
marketing  changes.  Historically,  almost 
all  flue-cured  tobacco  was  sold  at 
auction.  In  recent  years,  most  flue-cured 
tobacco  has  been  sold  under  contract. 
The  USDA  published  in  the  Federal 
Register  on  October  1.  2002  (67  FR 
61467),  an  interim  final  rule  amending 
the  regulations  for  the  FCTAC  by 
removing  the  sections  which  specify 
composition  of  the  committee.  In  that 
action,  paragraphs  (b).  (c).  (d),  and  (e). 
of  §  29.9403.  were  removed.  The  USDA 
requested  comments  on  the  interim  final 
rule  and  the  comment  period  expired  on 
October  31,  2002.  No  conunents  were 
received. 

Executive  Order  12866  and  12988 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  The  rule  will  not 
exempt  any  State  of  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exliausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

In  conformance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  full  consideration  has  been 
given  to  the  potential  economic  impact 
upon  small  business.  All  tobacco 
warehouses  and  producers  fall  within 
the  confines  of  "small  business"  which 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  There 
are  approximately  190  tobacco 
warehouses  and  approximately  450,000 
tobacco  producers  and  most  warehouses 
and  producers  may  be  classified  as 


small  entities.  The  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  not  substantially 
affect  the  normal  movement  of  the 
commodity  into  the  marketplace. 
Compliance  with  this  final  rule  will  not 
impose  substantial  direct  economic  cost, 
recordkeeping,  or  persormel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  of  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  will  in  no  way  affect 
normal  competition  in  the  marketplace. 
This  rule  merely  removes  section  of  the 
regulations  that  specify  composition  of 
the  FCTAC. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  procedures.  Tobacco. 

■  For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  29  is  amended  as 
follows: 

PART  29— TOBACCO  INSPECTION 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  29  which  was 
published  at  67  FR  61467  on  October  1. 
2002.  is  adopted  as  a  final  rule  without 
change. 

Dated:  May  7,  2003. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-11890  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  56 

[Docket  No.  PY-02-007] 
RIN  0581-AC24 

Requirements  for  the  USDA  "Produced 
From"  Grademark  for  Shell  Eggs 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  clarifying  the 
requirements  for  using  the  "Produced 
From"  grademark  for  shell  eggs.  Use  of 
this  grademark  began  in  April  1998. 
Since  then,  questions  have  arisen 
regarding  the  regulatory  language.  This 
amendment  clarifies  the  language  of  the 
"Produced  From"  grademark 
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requirements  by  removing  the  reference 
to  continuous  supervision.  This  action 
is  to  ensure  the  integrity  of  the  USDA 
quality  consumer  grademark. 
EFFECTIVE  DATE:  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rex 
A.  Barnes,  Chief,  Grading  Branch,  (202) 
720-3271. 

SUPPLEMENTARY  INFORMATION: 
Background 

AMS  administers  a  voluntary  grading 
program  for  shell  eggs  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seq.).  Any 
interested  person,  commercial  firm,  or 
government  agency  that  applies  for 
service  must  comply  with  Uie  terms  and 
conditions  of  the  regulations  and  must 
pay  for  the  services  rendered.  AMS 
graders  monitor  processing  operations 
and  verify  the  grade  and  size  of  eggs 
packed  into  packages  bearing  the  USDA 
grademark. 

Current  regulations  allow  for  the  use 
of  several  different  grademarks  to 
identify  consumer-pack  USDA  graded 
shell  eggs  or  products  prepared  from 
them.  The  regulations  also  include  the 
eligibility  requirements  for  eggs  to  be 
identified  with  an  official  grademark. 
One  requirement  is  that  only  eggs 
produced  under  the  continuous 
supervision  of  a  grader  may  be 
identified  as  U.S.  Consumer  Grade  AA 
or  A. 

A  "Produced  From"  grademark  was 
added  to  the  regulations,  effective  April 
20, 1998  (63  FR  13329,  March  19,  1998). 
As  ciurently  written,  the  regnlations 
state  that  "the  "Produced  From" 
grademark  "may  be  used  to  identify 
products  for  which  there  are  no  official 
U.S.  grade  standards  (e.g.,  pasteurized 
shell  eggs),  provided  that  these  products 
are  approved  by  the  Agency  and  are 
prepared  from  U.S.  Consumer  Grade  AA 
or  A  shell  eggs  under  the  continuous 
supervision  of  a  grader." 

The  intent  of  the  regulations  was  to 
ensm-e  that  the  eggs  used  to  produce  the 
products  were  U.S.  Consumer  Grade  AA 
or  A.  However,  the  regulations  could 
also  be  interpreted  to  mean  that  the 
products  produced  from  the  U.S. 
Consumer  Grade  AA  or  A  shell  eggs 
must  be  produced  imder  continuous 
supervision.  However,  this  was  not  the 
Department's  intent  nor  is  it  a 
requirement. 

The  Agency  determined  that  the 
reference  to  both  U.S.  Consumer  AA 
and  A  and  to  continuous  supervision     ■ 
was  redundcuit  and  confusing. 
Therefore,  to  clarify  the  regulatory 
language,  the  reference  to  continuous 
supervision  is  removed. 


Proposed  Rule  and  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  January  9,  2003  (68 
FR  1169).  The  comment  period  ended 
March  10. 

Two  comments  were  received,  each 
from  a  group  of  students  taking  the  same 
course  in  an  accelerated  university 
business  curriculum.  Both  groups 
discussed  research  they  conducted 
among  vendors,  consumers,  and  local 
agricultural  interests  about  shell  egg 
grading.  Both  groups  supported  the 
proposed  amendment. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.),  the  AMS  has 
considered  the  economic  impact  of  this 
rule  on  small  entities  and  has 
determined  that  its  provisions  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
The  Small  Business  Administration 
defines  small  entities  that  produce  and 
process  chicken  eggs  as  those  whose 
aimual  receipts  are  less  than  $9,000,000 
(13  CFR  121.201).  Approximately 
625,000  egg  laying  hens  are  needed  to 
produce  enough  eggs  to  gross 
$9,000,000. 

Currently,  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (7  U.S.C.  1621 
et  seq.)  authorizes  a  volimtary  grading 
program  for  shell  eggs.  Shell  egg 
processors  that  apply  fsr  service  must 
pay  for  the  services  rendered.  These 
user  fees  are  proportional  to  the  volimie 
of  shell  eggs  graded,  so  that  costs  are 
shared  by  all  users.  Plants  in  which 
these  grading  services  are  performed  are 
called  official  plants.  Shell  egg 
processors  who  do  not  use  USDA's 
grading  service  may  not  use  the  USDA 
grade  shield.  There  are  about  625  shell 
egg  processors  registered  with  the 
Department  that  have  3,000  or  more 
laying  hens.  Of  these,  175  are  official 
plants  that  use  USDA's  grading  service 
and  would  be  subject  to  this  proposed 
rule.  Of  these  175  official  plants,  57 
meet  the  small  business  definition. 

This  rule  vnll  benefit  large  and  small 
processors  in  the  industry.  It  is  intended 


to  clarify  a  regulatory  provision  which 
has  caused  some  confusion  and  involves 
no  additional  costs. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  0MB  has  approved  the 
information  collection  and 
recordkeeping  requirements  included  in 
this  rule,  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0581-0128. 

List  of  Subjects  in  7  CFR  Part  58 

Eggs  and  egg  products.  Food  grades 
and  standards,  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

y  For  reasons  set  forth  in  the  preamble, 
7  CFR  part  56  is  amended  as  follows: 

PART  56— VOLUNTARY  GRADING  OF 
SHELL  EGGS 

■  1 .  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

■  2.  In  §  56.36,  paragraph  (a)(3)  is 
amended  by  adding  a  period  after  the 
word  "eggs"  the  second  time  it  appears 
in  the  paragraph  and  by  removing  the 
words  "under  the  continuous 
supervision  of  a  grader." 

Dated:  May  7,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

IFR  Doc.  03-11889  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV03-985-3  C] 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Revision  of 
Administrative  Rules  and  Regulations 
Governing  Issuance  of  Additional 
Allotment  Base  to  New  and  Existing 
Producers;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Correcting  amendment. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  adding  provisions  to 
the  Code  of  Federal  Regulations 
governing  the  issuance  of  additional 
allotment  base  to  existing  spearmint  oil 
producers  under  the  marketing  order 
regulating  the  handling  of  spearmint  oil 
grown  in  the  Far  West.  These  provisions 
were  inadvertently  removed  in  May 
2000  when  additional  allotment  base 
provisions  for  new  producers  were 
modified. 

EFFECTIVE  DATE:  May  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ciuxy,  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Avenue  SW..  STOP  0237. 
Washington,  DC  20090-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION: 

Background 

AMS  discovered  that  an  error  exists  in 
§  985.153  of  the  codified  regulations.  A 
final  rule  published  in  the  Federal 
Register  on  Thursday,  May  11,  2000  (65 
FR  30341),  was  intended  to  revise 
provisions  in  §  985. 153(c)(1)  governing 
issuance  of  additional  allotment  base  to 
new  spearmint  oil  producers  in  the  Far 
West  and  to  leave  the  provisions  in 
§  985.153(c)(2)  on  additional  allotment 
base  for  existing  producers  unchanged. 
However,  the  editing  instructions 
specified  in  the  final  rule  resulted  in  the 
provisions  for  existing  producers  being 
removed  from  the  codified  regulations. 

Need  for  Correction 

The  codified  provisions  in  paragraph 
(c)  of  §  985.153  do  not  include 


additional  allotment  base  procedures  for 
existing  producers.  This  correction 
dociunent  adds  such  provisions.  The 
provisions  added  are  the  same  as  those 
that  were  in  paragraph  (c)(2)  prior  to  the 
issuance  of  the  fined  rule  in  May  2000. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements,  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

■  Accordingly,  7  CFR  Part  985  is 
corrected  by  making  the  following 
amendment: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

■  1.  The  authority  citation  for  7  CFR  Part 
985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
§985.153    [Corrected] 

■  2.  In  §  985.153.  paragraph  (c)(2)  is 
added  to  read  as  follows: 

§  985.1 53    issuance  of  additional  allotment 
t>ase  to  new  and  existing  producers. 


(c)*  *  * 

(2)  Existing  producers,  (i)  The 
Conunittee  shall  review  all  requests 
from  existing  producers  for  additional 
allotment  base. 

(ii)  Each  existing  producer  of  a  class 
of  spearmint  oil  who  requests  additional 
allotment  base  and  who  has  the  ability 
to  produce  additional  quantities  of  that 
class  of  spearmint  oil,  shall  be  eligible 
to  receive  a  share  of  the  additional 
allotment  base  for  that  class  of  oil. 
Additional  allotment  base  to  be  issued 
by  the  Committee  for  a  class  of  oil  shall 
be  distributed  equally  among  the 
eligible  producers  for  that  class  of  oil. 
The  Committee  shall  immediately  notify 
each  producer  who  is  to  receive 
additional  allotment  base  by  issuing  that 
producer  an  allotment  base  in  the 
appropriate  amount. 

Dated:  May  7,  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  03-11891  Filed  5-12-03;  8:45  ^m) 

BILUNG  CODE  3410-02-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  land  11 

[Docket  No.  FAA-2003-15134,  Amdt.  Nos. 
1-51  and  11-48]  [Docket  No.  DOT  20860] 

Revision  of  Public  Aircraft  Definition 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Federal  Aviation 
Administration  is  amending  its 
regulations  to  conform  them  to  the 
statutory  definition  of  "public  aircraft," 
as  revised  by  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Centiuy.  This  amendment  is 
necessary  to  make  the  definition  and 
requirements  in  the  regulations 
consistent  with  those  in  the  statute.  This 
amendment  also  restores  to  the 
regulation  a  description  of  the  statutory 
requirements  for  units  of  government  to 
obtain  exemptions  for  their  civil  aircraft. 
EFFECTIVE  DATE:  May  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey.  (AFS-220).  Flight 
Standards  Service;  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
(202) 267-8094. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  ■by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
{http://dms.dot.gov/search); 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
arm/index.cfm;  or 

(3)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking. 
ARM-1,  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  nimiber  of  this  rulemaking. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
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statement  in  the  Federal  Register 

published  on  April  1 1 ,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Background 

On  April  5,  2000.  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (AIR-21)  was  signed 
into  law  as  Public  Law  106-181.  Among 
other  provisions,  the  law  revised  the 
statutory  definition  of  the  term  "public 
aircraft."  This  technical  amendment 
revises  the  definition  of  "public 
aircraft"  in  title  14  of  the  Code  of 
Federal  Regulations  to  conform  to  the 
statutory  definition  in  Public  Law  106- 
181. 

The  distinction  between  civil  and 
public  aircraft  is  that  public  aircraft  are 
excejrted  from  many  FAA  regulations. 
The  changes  enacted  in  AIR-21  did  not 
substantively  change  the  definition  of 
public  aircraft.  Rather.  Congress  sought 
to  clarify  an  overly  complex  statutory 
definition:  "[t]he  piupose  and  intent  of 
Congress  in  adding  section  702  to  H.R. 
1000  [AIR-211  is  solely  to  replace  old 
convoluted  language  (laden  with 
multiple  negatives)  with  positive 
language  that  states  existing  law  in 
terms  diat  are  readily  understood  by 
both  the  nation's  aviation  community 
and  the  general  public.  Nothing  in 
section  702  should  be  interpreted  as  a 
change  in  cvurent  public  policy  relating 
to  public  aircraft."  (H.R.  Rep.  No.  106- 
167,  pt.  1,  at  91  (1999)).  This  technical 
amendment  involves  no  exercise  of 
agency  discretion,  as  the  statutory 
definition  is  already  the  controlling 
legal  authority. 

Disposition  of  Comments  to  Previous 
Revision 

Prior  to  the  enactment  of  AIR-21, 
Congress  revised  the  definition  of 
"public  aircraft"  in  the  Independent 
Safety  Board  Act  Amendments  of  1994 
(Pub.  L.  103-411,  enacted  on  October 
25, 1994).  Public  Law  103-411 
substantively  changed  the  definition  of 
public  aircraft,  and  further,  it  gave  the 
Administrator  of  the  FAA  the  authority 
to  grant  exemptions  to  government 
entities  whose  operations  lost  public 
aircraft  status  as  a  result  of  Public  Law 
103^11  (Pub.  L.  103-411,  section  3(b)). 

In  1995,  the  FAA  issued  a  final  rule 
amending  the  definition  of  public 
aircraft  in  14  CFR  1.1  (60  FR  5074, 
January  25,  1995).  The  FAA  also 
requested  comments  from  the  public  on 
this  action.  The  FAA  received  14 
comments  on  the  rule,  with  the  majority 
expressing  concern  over  exemptions 
rather  than  the  definition  of  "public 
aircraft." 


The  National  Association  of  State 
Aviation  Officials  and  a  county  law 
enforcement  agency  commented  that 
new  requirements  on  "compensation" 
and  "commercial  purpose"  would 
severely  impair  law  enforcement 
agencies'  ability  to  cooperate  and 
respond  to  disasters  properly.  These 
comments  are  no  longer  applicable 
because  of  the  statutory  revision  in 
2000. 

The  Professional  Aviation 
Maintenance  Association  supported  the 
rule  without  further  comment.  All  other 
commenters  were  air  carriers  that 
supported  the  rule  but  opposed 
allowing  an  excessive  number  of 
exemptions  imder  the  then-new 
statutory  authority. 

Revised  Definition  of  Public  Aircraft 

This  technical  amendment  changes 
the  definition  of  "public  aircraft"  to 
adopt  the  statutory  definition  in  Public 
Law  106-181  and  as  codified  in  49 
U.S.C.  40102.  The  amended  definition 
also  contains  the  qualifications  for 
public  aircraft  status  from  Public  Law 
106-181  and  as  codified  in  49  U.S.C. 
40125.  This  technical  amendment  also 
restores  to  14  CFR  part  11  the  language 
of  Public  Law  103—411  concerning 
statutory  exemptions  for  government 
entities  whose  aircraft  lost  public 
aircraft  status  as  a  result  of  that  revision. 
This  language  was  omitted  in  the 
revision  of  part  11  in  2000. 

No  Notice — Immediate  Adoption  of 
Change 

The  FAA  has  not  conducted  notice 
and  comment  procedures  for  this  rule. 
Notice  and  comment  are  not  required 
when  it  would  be  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  See  5  U.S.C.  553(b).  This 
technical  amendment  will  make  the 
regulations  consistent  with  the  statute 
and  will  have  no  substantive  legal 
effect.  Therefore,  the  FAA  finds  that 
notice  and  comment  are  unnecessary. 
This  amendment  will  take  effect 
immediately,  as  it  is  not  a  substantive 
amendment  that  requires  a  30-day 
period  between  publication  in  the 
Federal  Register  and  the  effective  date. 
See  5  U.S.C.  553(d). 

Rulemaking  Analyses 

This  regulation  imposes  no  additional 
burden  or  requirement  on  the  regulated 
industry,  aiiy  person,  or  organization. 
Therefore,  we  have  determined  the 
action  is  not  a  significant  rule  under 
Executive  Order  12866  or  under 
Department  of  Transportation 
Regulatory  Policy  and  Procediu«s.  Also, 
because  this  regulation  is  editorial  in 
nature,  the  FAA  expects  minimal 


impact  and  finds  that  a  full  regulatory 
evaluation  is  not  required  since  the 
regulation  will  simply  conform  to  the 
statute.  In  addition,  the  FAA  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

14  CFR  Parti 

Air  transportation. 

UCFRPartll 

Administrative  practice  and 
procedm-e,  Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  1  and  11  as  follows: 

PART  1— OERNITIONS  AND 
ABBREVIATIONS 

■  1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

■  1 .  In  §  1 . 1  revise  the  definition  oi 
"public  aircraft"  to  read  as  follows: 

§1.1    General  definitions. 

***** 

Pubhc  aircraft  means  any  of  the 
follovtring  aircraft  when  not  being  used 
for  a  commercial  purpose  or  to  carry  an 
individual  other  than  a  crewmember  or 
qualified  non-crewmenber: 

(1)  An  aircraft  used  only  for  the 
United  States  Government;  an  aircraft 
owned  by  the  Government  and  operated 
by  any  person  for  purposes  related  to 
crew  training,  equipment  development, 
or  demonstration;  an  aircraft  owned  and 
operated  by  the  government  of  a  State, 
the  District  of  Columbia,  or  a  territory  or 
possession  of  the  United  States  or  a 
political  subdivision  of  one  of  these 
governments;  or  an  aircraft  exclusively 
leased  for  at  least  90  continuous  days  by 
the  government  of  a  State,  the  District  of 
Columbia,  or  a  territory  or  possession  of 
the  United  States  or  a  political 
subdivision  of  one  of  these 
governments. 

(i)  For  the  sole  purpose  of 
determining  public  aircraft  status, 
commercial  purposes  means  the 
transportation  of  persons  or  property  for 
compensation  or  hire,  but  does  not 
include  the  operation  of  an  aircraft  by 
the  armed  forces  for  reimbursement 
when  that  reimbursement  is  required  by 
any  Federal  statute,  regulation,  or 
directive,  in  effect  on  November  1, 1999, 
or  by  one  government  on  behalf  of 
another  government  under  a  cost 
reimbursement  jaigreement  if  the 
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government  on  whose  behalf  the 
operation  is  conducted  certifies  to  the 
Administrator  of  the  Federal  Aviation 
Administration  that  the  operation  is 
necessary  to  respond  to  a  significant  and 
imminent  threat  to  life  or  property 
(including  natiiral  resoiu'ces]  and  that 
no  service  by  a  private  operator  is 
reasonably  available  to  meet  the  threat. 

(ii)  For  the  sole  purpose  of 
determining  public  aircraft  status, 
governmental  function  means  an 
activity  undertaken  by  a  government, 
such  as  national  defense,  intelligence 
missions,  firefighting,  search  and 
rescue,  law  enforcement  (including 
transport  of  prisoners,  detainees,  and 
illegal  aliens),  aeronautical  research,  or 
biological  or  geological  resource 
management. 

(iii)  For  the  sole  purpose  of 
determining  public  aircraft  status, 
qualified  non-crewmember  means  an 
individual,  other  than  a  member  of  the 
crew,  aboard  an  aircraft  operated  by  the 
armed  forces  or  an  intelligence  agency 
of  the  United  States  Government,  or 
whose  presence  is  required  to  perform, 
or  is  associated  with  the  performance  of, 
a  governmental  function. 

(2)  An  aircraft  owned  or  operated  by 
the  armed  forces  or  chartered  to  provide 
transportation  to  the  armed  forces  if — 

(i)  The  aircraft  is  operated  in 
accordance  with  title  10  of  the  United 
States  Code; 

(ii)  The  aircraft  is  operated  in  the 
performance  of  a  goveriunental  function 
under  title  14,  31,  32,  or  50  of  the 
United  States  Code  and  the  aircraft  is 
not  used  for  commercial  purposes;  or 

(iii)  The  aircraft  is  chartered  to 
provide  transportation  to  the  armed 
forces  and  the  Secretary  of  Defense  (or 
the  Secretary  of  the  department  in 
which  the  Coast  Guard  is  operating) 
designates  the  operation  of  the  aircraft 
as  being  required  in  the  national 
interest. 

(3)  An  aircraft  owned  or  operated  by 
the  National  Guard  of  a  State,  the 
District  of  Columbia,  orany  territory  or 
possession  of  the  United^tates,  and  that 
meets  the  criteria  of  paragraph  (2)  of  this 
definition,  qualifies  as  a  public  aircraft 
only  to  the  extent  that  it  is  operated 
under  the  direct  control  of  the 
Department  of  Defense. 


PART  11-CENERAL  RULEMAKING 
PROCEDURES 

■  3.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40103, 
40105,  40109,  40113,  44110.  44502,  44701- 
44702,  44711,  and  46102. 

■  4.  Add  new  §  11.103  to  read  as  follows: 


§  1 1 .1 03  .  What  exemption  relief  may  be 
available  to  federal,  state,  and  local 
governments  when  operating  aircraft  that 
are  not  public  aircraft? 

The  Federal  Aviation  Administration 
may  grant  a  federal,  state,  or  local 
government  an  exemption  fi-om  part  A 
of  subtitle  VII  of  title  49  United  States 
Code,  and  any  regulation  issued  under 
that  authority  that  is  applicable  to  an 
aircraft  as  a  result  of  the  Independent 
Safety  Board  Act  Amendments  of  1994, 
Public  Law  103-411,  if— 

(a)  The  Administrator  finds  that 
granting  the  exemption  is  necessary  to 
prevent  an  undue  economic  burden  on 
the  unit  of  government;  and 

(b)  The  Administrator  certifies  that 
the  aviation  safety  program  of  the  unit 
of  government  is  effective  and 
appropriate  to  ensure  safe  operations  of 
the  type  of  aircraft  operated  by  the  unit 
of  government. 

Issued  in  Washington,  DC  on  May  5,  2003. 

Donald  P.  Byrne, 

Assistant  Cliief  Counsel,  Regulations 
Division. 

[FR  Doc.  03-11922  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NE-24-AD;  Amendment 
39-13144;  AD  2003-10-01] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-6  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  General  Electric  (GE)  CF6- 
6  series  turbofan  engines.  This 
amendment  requires  a  reduction  of  the 
cyclic  life  limit  for  certain  high  pressure 
turbine  rotor  (HPTR)  rear  shafts,  and 
requires  removing  certain  HPTR  rear 
shafts  from  service  before  exceeding  the 
new,  lower  cyclic  life  limit.  In  addition, 
this  amendment  requires  removing  from 
service  certain  HPTR  rear  shafts  that 
currendy  exceed,  or  will  exceed,  the 
new,  lower  cyclic  life  limit  according  to 
the  compliance  schedule  described  in 
this  AD.  This  amendment  is  prompted 
by  an  updated  low-cycle-fatigue  (LCF) 
analysis  performed  by  the  manufacturer 
that  resulted  in  a  lower  cyclic  life  limit 
for  certain  HPTR  rear  shaft  part  numbers 


(PNs)  installed  in  CF6-6  engines.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  cracks  in  HPTR  rear 
shafts  that  could  result  in  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  June  17,  2003. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  781-238-M92; 
fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  GE 
CF6-6  series  tiu'bofan  engines  was 
published  in  the  Federal  Register  on 
January  8,  2003  (68  FR  1016).  That 
action  proposed  to  require  a  reduction 
of  the  cyclic  life  limit  for  certain  HPTR 
reeir  shafts,  and  to  require  removing 
certain  HPTR  rear  shafts  from  service 
before  exceeding  the  new,  lower  cyclic 
life  limit.  In  addition,  that  action 
proposed  to  require  removing  from 
service  certain  HPTR  rear  shafts  that 
currently  exceed,  or  will  exceed,  the 
new,  lower  cyclic  life  limit  according  to 
the  compliance  schedule  described  in 
that  proposal. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

'  There  are  approximately  55  GE  CF6-    • 
6  series  turbofan  engines  of  the  affected 
design  in  the  domestic  fleet  that  would 
be  affected  by  this  AD.  There  are  no 
foreign  registered  engines.  There  are  no 
labor  or  parts  costs  associated  with  the 
implementation  of  this  AD.  Based  on 
these  figures,  the  total  cost  of  the  AD  to 
U.S.  operators  is  estimated  to  be  $41,690 
per  engine,  which  is  the  cost  of  new  rear 
shafts. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
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jbcecutive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
vrith  state  authorities  prior  to 
publication  of  this  final  nde. 

I    For  the  reasons  discussed  above,  I 
bertify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
f'significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-10-01    General  Electric  Company: 

Amendment  39-13144.  Docket  No. 

2002-NE-24-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  CFB-6  series  turbofan  engines. 


These  engines  are  installed  on,  but  not 
limited  to  McDonnell  Douglas  DC-10  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  cracks  in  high  pressure  turbine 
rotor  (HPTR)  rear  shafts,  which  could  result 
in  uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

(a)  Remove  from  service  HPTR  rear  shafts, 
part  numbers  (P/Ns)  9137M13G01/G02/G03, 
9138M22G01/G02/G09/G10,  9138M25G02, 
and  9687M22G04/G07/G10  in  accordance 
with  Table  1  as  follows: 


Table  1.— HPTR  Rear  Shaft  Removal  Schedule 


H  the  rear  shaft  cycles-since-new  (CSN)  on  the  effective 
date  of  this  AD  are: 


Then  remove  the  rear  shaft 


(1)  Fewer  than  5,000  CSN 

5,000  CSN  or  more,  but  fewer  than  8,950  CSN 


\2) 


3)  8,950  CSN  or  more 


Before  exceeding  8,950  CSN. 

Within  3,950  additional  cycles-In-service  (CIS)  from  the  effective  date  of  this  AD  or 
before  1 1 ,550  CSN,  whichever  occurs  earlier. 

At  next  HPTR  rear  shaft  piece  part  exposure,  or  within  2,600  additional  CIS,  which- 
ever occurs  earlier. 


(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  HPTR  rear  shaft,  P/Ns 
9137M13G01/G02/G03,  9138M22G01/G02/ 
309/GlO,  9138M25G02.  or  9687M22G04/ 
j07/GlO,  that  has  8,950  or  more  CSN  into  an 
engine. 

(c)  Except  as  provided  in  paragraph  (a)  of 
this  AD,  this  action  establishes  a  new,  cyclic 
life  limit  of  8,950  CSN  for  HPTR  rear  shaft 
P/Ns  9137M13G01/GO2/GO3,  9138M22G01/ 
j02/G09/G10,  9138M25G02,  and 
9687M22G04/G07/G10  which  is  published  in 
Chapter  05-11-03  of  CF&-6  Engine  Shop 
Manual,  GEK  9266. 

Definition 

(d)  For  the  purpose  of  this  AD,  HPTR  rear 
shaft  piece-part  exposure  is  defined  as 
complete  disassembly  of  the  rear  shaft  from 
the  HPTR  structure  using  the  manufacturer's 
aigine  manual. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
iCertification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
PAA  Principal  Maintenance  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

ECfective  Date 

(g)  This  amendment  becomes  effective  on 
June  17,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
Mays,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  ancPPropeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-11864  Filed  5-12-03;  8:45  am) 
BILUNG  COOE  4910-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2002-13514;  Airspace 
Docket  No.  02-AWA-4] 

RIN  2120-AA66 

Establishment  of  Class  C  Airspace  and 
Revocation  of  Class  D  Airspace, 
Fayetteville  (Springdale),  Northwest 
Arkansas  Regional  Airport;  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
C  airspace  area  and  revokes  the  existing 
Class  D  airspace  area  at  the  Northwest 
Arkansas  Regional  Airport  (XNA), 
Fayetteville  (Springdale),  AR.  The  FAA 
is  taking  this  action  due  to  the  increase 
in  aircraft  operations  at  XNA  and  the 
potential  for  a  midair  collision  between 
aircraft  arriving  and  departing  XNA  and 
other  aircraft  operating  close  to  the 
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existing  Class  D  airspace  area.  The 
establishment  of  this  Class  C  airspace 
area  requires  pilots  to  establish  and 
maintain  two-way  radio 
conmiunications  with  air  traffic  control 
(ATC)  when  operating  in  the  Class  C 
airsp'ace  area,  and  operate  with  an 
altitude  encoding  transponder  while  in 
and  above  the  Class  C  airspace  area. 
This  action  promotes  the  efficient  use  of 
airspace  and  reduces  the  risk  of  midair 
collision  in  the  northwest  Arkansas 
terminal  area. 

EFFECTIVE  DATE:  0901  UTC.  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  27,  2003,  the  FAA 
proposed  (68  PR  3837)  to  establish  a 
Class  C  airspace  area  and  revoke  the 
existing  Class  D  airspace  area  at  XNA. 
The  FAA  proposed  this  action  due  to  an 
increase  in  aircraft  operations  at  XNA 
and  a  study  indicating  an  increased 
potential  for  a  midair  collision  in  the 
XNA  terminal  area.  With  the  current 
Class  D  airspace  area,  aircraft  operating 
in  the  Northwest  Arkansas  terminal  area 
may  fly  as  close  as  4.4  nautical  miles 
ft'om  XNA  without  communicating  with 
ATC.  These  aircraft  are  frequently 
operating  at  altitudes  that  may  conflict 
with  aircraft  arriving  or  departing  XNA. 
Establishing  a  Class  C  airspace  area  will 
reduce  the  potential  for  midair 
collisions  and  increase  the  level  of 
safety  in  the  Northwest  Arkansas 
terminal  area  by  requiring  aircraft  to 
establish  and  maintain  2-way  radio 
commimication  with  ATC  when 
operating  in  the  proposed  Class  C 
airspace  area,  and  to  operate  with  an 
altitude  encoding  transponder  when  ih 
and  above  the  proposed  area.  The  study 
also  identified  the  need  for  improved 
conunimications  in  the  XNA  terminal 
area.  In  response  to  that  need,  the  FAA 
has  taken  action  to  install  a  remote 
transmitter  and  receiver  (RTR)  that  will 
enable  pilots  to  contact  ATC  prior  to 
entering  terminal  airspace. 

Discussion  of  Comment 

In  response  to  the  notice  of  proposed 
rulemaldng,  the  FAA  received  one 
comment.  The  Aircraft  Owner's  and 
Pilots  Association  did  not  oppose  the 
proposed  establishment  of  a  Class  C 
airspace  area  provided  an  RTR  is 
installed  to  improve  the  ability  of  pilots 


to  communicate  with  ATC  prior  to 
entering  the  Class  C  airspace  area.  The 
FAA  agrees  that  an  RTR  is  needed  and 
as  stated  above,  has  taken  action  to 
acquire  and  install  an  RTR  that  is 
scheduled  to  be  operational  on  or  before 
the  effective  date  of  this  airspace  action 
(barring  any  reduction  of  funding). 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  C  airspace 
area  and  revokes  the  existing  Class  D 
airspace  area  at  XNA.  The  FAA  is  taking 
this  action  due  to  an  increase  in  aircraft 
operations  and  an  increased  potential 
for  a  midair  collision  in  the  Northwest 
Arkansas  terminal  area.  Establishing 
this  Class  C  airspace  area  will  require 
pilots  to  maintain  two-way  radio 
communications  with  ATC  when 
operating  in  the  Class  C  airspace  area 
and  to  operate  with  an  altitude  encoding 
transponder  while  in  or  above  the  Class 
C  airspace.  Additionally,  this  Class  C 
airspace  area  will  promote  the  safe  and 
efficient  use  of  airspace,  and  reduce  the 
risk  of  a  midair  collision  in  the 
Northwest  Arkansas  terminal  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed  action: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory    \ 
Flexibility  Act.  ^^ 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  airspace  designations 
are  published  in  paragraph  4000  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 


determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs  , 

agencies  to  assess  the  effect  of  ' 

regulatory  change's  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order  and  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  This  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  will  not 
constitute  a  barrier  to  international 
trade,  and  does  not  contain  any  Federal 
intergovernmental  or  private  sector 
mandate.  These  analyses,  available  in 
the  docket,  are  summarized  below. 

The  final  rule  will  revoke  the  Class  D 
airspace  area  currently  siurounding  the 
Northwest  Arkansas  Regional  Airport 
and  will  establish  a  Class  C  airspace 
area  there.  The  FAA  will  incur  costs  of 
approximately  $500  in  order  to  send  a 
"Letter  To  Airmen"  to  pilots  within  a 
50-mile  radius  of  the  Northwest 
Arkansas  Regional  Airport  informing 
them  of  the  airspace  change.  The. FAA 
will  not  incur  any  other  costs  for  air 
traffic  control  staffing,  training,  or 
equipment.  Changes  to  sectional  charts 
will  occur  diu-ing  the  chart  cycle  and 
will  cause  no  additional  costs  beyond 
the  normal  update  of  the  charts.  Any 
public  meeting  and  safety  seminar  will 
not  result  in  costs  to  the  aviation 
community  because  they  will  occur 
regardless  of  whether  or  not  this  rule 
becomes  final.  Aircraft  owners  and 
operators  will  incur  minimal  equipment* 
costs  to  operate  in  the  Class  C  airspace 
area.  Most  of  tjie  air  traffic  comes  from 
a  mix  of  air  taxi  and  commuter  aircraft. 
These  aircraft  should  already  have  the 
necessary  equipment  to  transition  Class 
C  airspace  area. 

The  FAA  contends  that  establishing 
the  Class  C  airspace  area  surrounding 
the  Northwest  Arkansas  Regional 
Airport  will  increase  the  level  of  safety 
for  the  operations  that  occiu-  at  the 
airport.  Therefore,  the  FAA  has 
determined  the  final  rule  to  be  cost- 
beneficial. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
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business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  goverrunental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b]  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Most  commercial  and  most  general 
aviation  (GA)  operators  who  presently 
use  the  Northwest  Arkansas  Airport 
should  be  currently  equipped  to  use  the 
Class  C  airspace  area.  Though  it  is 
currently  smrounded  by  Class  D 
airspace,  most  of  its  air  traffic  comes 
from  air  taxi  and  commuter  aircraft. 
These  aircraft  already  have  the 
necessary  equipment  to  transition  Class 
C  airspace  area.  Those  GA  operators 
who  currently  transit  the  Northwest 
Arkansas  terminal  area  without  Mode  C 
transponders  can  circxunnavigate  the 
Northwest  Arkansas  Class  C  airspace 
area  at  negligible  cost,  without 
significantly  deviating  from  their  regular 
flight  paths.  Accordingly,  pizrsuant  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

This  final  rule  is  a  domestic  airspace 
rulemaking  and  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  U.S.  goods  and  services  to 
foreign  countries  or  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 


written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditiu-e  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  govenunents  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  aimually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
vmiquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  govenunents,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
those  small  govenunents  to  provide 
input  in  the  development  of  regulatory 
proposals. 

Tnis  final  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  Therefore,  the 
requirements  of  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

V^^l.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

T 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  FAA  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 


effective  September  16,  2002,  is 
amended  as  follows: 

Paragraph  4000— Subpart  C— Class  C 
Airspace 


ASW  AR  C    Northwest  Arkansas  Regional 
Airport,  AR  [New] 

Northwest  Arkansas  Regional  Airport,  AR 
(Lat.  36°16'55''  N..  long.  94°18'25''  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5,300  feet  MSL 
within  a  5-mile  radius  of  the  Northwest 
Arkansas  Regional  Airport,  excluding  that 
airspace  east  of  a  line  from  lat.  36°21'06"  N., 
long.  94°15'03''  W.;  to  lat.  36°15'30"  N.,  long. 
94''12'28''  W.;  and  that  airspace  extending 
upward  from  2,500  feet  MSL  to  and 
including  5,300  feet  MSL  within  a  10-mile 
radius  of  the  Northwest  Arkansas  Regional 
Airport  excluding  that  airspace  east  of  a  line 
from  latr36°26'53''N.,  long.  94°17'42'W.;  to 
lat.  36°09'43"  N.,  long.  94°09'49"  W.;  and  that 
airspace  extending  upward  from  2,900  feet 
MSL  to  and  including  5.300  feet  MSL  within 
a  10-mile  radius  of  the  Northwest  Arkansas 
Regional  Airport  beginning  at  lat.  36°26'53' 
N.,  long.  94°17'42''  W.;  thence  clockwise  on 
the  10-mile  radius  of  the  airport  to  lat. 
36°09'43"  N.,  long.  94°09'49'  W.;  thence  to 
the  point  of  begiiuiing.  This  Class  C  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  i^  the 
Airport/Facility  Directory. 


Paragraph  5000— Subpart  D—ClaSs  D 
Airspace 


ASW  AR  D    Fayettville  (Springdale), 
Northwest  Arkansas  Regional  Airport,  AR 
[Removed] 


Issued  in  Washington,  DC,  on  May  5,  2003. 
4leginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
|FR  Doc.  03-11920  Filed  5-12-03;  8:45  am) 
HLUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14463;  Airspace 
Docket  No.  03-ACE-16] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E  Airspace; 
Dubuque,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  nde;  confirmation  of 
effective  date 

SUMMARY:  This  doctmient  confirms  the 
effective  date  of  the  direct  final  rule 
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which  revises  Class  D  and  Class  E 
airspace  at  Dubque,  lA. 
DATES:  0901  UTC.  July  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT, 
Regulation  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  5,  2003  (68  FR 
10367).  The  FAA  uses  Uie  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  conunent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman ).  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11793  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14549;  Airspace 
Docket  No.  03-ACE-17] 

Modification  of  Class  D  and  Class  E 
Airspace;  St.  Louis,  Spirit  of  St.  Louis 
Airport,  MO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  D  and  Class  E 
airspace  at  St.  Louis,  Spirit  of  St.  Louis 
Airport,  MO. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  12,  2003  (68  FR 
11736).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons,  Jr.. 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-11792  Filed  5-12-03;  8:45  am) 

BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14597;  Airspace 
Docket  No.  03-ACE-20] 

Modification  of  Class  E  Airspace; 
Hampton,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  nde;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Hampton,  lA. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  31,  2003  (68  FR 
15349).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 


written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regidation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2.  2003. 
Herman  J.  Lyons.  Jr.. 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-11791  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4910-1^-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14195;  Airspace 
Docket  No.  03-ACE-1] 

Modification  of  Class  E  Airspace; 
Fairmont,  NE 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Fairmont,  NE. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  31,  2003  (68  FR 
15343).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule     ♦ 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 
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Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons.  Jr.. 

J  Aanager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11790  Filed  5-12-03;  8:45  am] 
mUJNG  CODE  4S10-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

(Docket  No.  FAA-2003-14595;  Airspace 
OocketNo.03-ACE-18] 

Modification  of  Class  E  Airspace; 
Emmetsburg,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Emmetsburg,  lA. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106;  telephone: 
(816) 32»-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  21,  2003  (68  FR 
13811).  The  FAA  uses  the  direct  final 
rulemaking  procedvue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that    ' 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
Within  the  conunent  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
jwere  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
lecome  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  25, 
2003. 

Herman  J.  Lyons.  Jr. 

Manager,  Air  Traffic  Division,  Central  Region. 
|FR  Doc.  03-11789  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14598;  Airspace 
Docket  No.  03-ACE-21] 

Modification  of  Class  E  Airspace; 
Independence,  lA 

AGENCY:  Federal  Aviation 
Adminsitration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Independence.  LA. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  31,  2003  (68  FR 
15345).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  nde  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  nde 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Dated:  May  2,  2003. 
Herman  J.  Lyons.  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11788  Filed  5-12-03;  8.45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14462;  Airspace 
DocketNo.  03-ACE-15] 

Modification  of  Class  E  Airspace; 
Denison,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  nde;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  nde 
which  revises  Class  E  airspace  at 
Denison,  lA. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  nde  with  a 
request  for  comments  in  the  Federal 
Register  on  February  28,  2003  (68  FR 
9527).  The  FAA  uses  the  direct  final 
rulemaking  procedme  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons.  Jr.. 

Manager,  Air  Traffic  Division,  Central  Regfori. 
[FR  Doc.  03-11787  Filed  5-12-03;  8:45  am] 

BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 

t 

1 4  CFR  Part  71  14  CFR  Part  71 


[Docket  No  FAA-2003-14460;  Airspace 
Docltet  No.  03-ACE-13] 

Modification  of  Class  E  Airspace; 
Clinton,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Clinton,  LA. 

EFFECTIVE  DATE:  0901  UTC,  July  10. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  February  27,  2003  (68  FR 
8999).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  not- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  Thisdirect  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region 
(FR  Doc.  03-11786  Filed  5-12-03;  8:45  am] 

BtLUNG  COOE  4910-13-M 


[Docket  No.  FAA-2003-145g6;  Airspace 
Docket  No.  03-ACE-19] 

Modification  of  Class  E  Airspace; 
Greenfield,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Greenfield,  LA. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  25,  2003  (68  FR 
14314).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  Ije  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11785  Filed  5-12-03;  8:45  am] 
BIUJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14599;  Airspace 
Docket  No.  03-ACE-22] 

Modification  of  Class  E  Airspace; 
Keokuk,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Keokuk,  LA. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  31,  2003  (68  FR 
15346).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  virritten  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MQoii  May  2,  2003. 
Herman ).  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11784  Filed  5-12-03;  8:45  am] 
BtUlNG  COOE  4nO-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14461;  Airspace 
Docket  No.  03-ACE-14] 

Modification  of  Class  E  Airspace; 
Davenport,  lA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  dociunent  coinfirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Davenport,  LA. 

EFFECTIVE  DATE:  0901  UTC,  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  February  27,  2003  (68  FR 
8998).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  10,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  May  2,  2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-11783  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2003-14184;  Airspace 
Docket  No.  02-AWP-12] 

RIN2lfO-AA66 

Amendment  of  Restricted  Area  R- 
2303A  and  R-2303B,  Fort  Huachuca, 
AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
designated  time  of  use  for  Restricted 
area  2303A  (R-2303A)  and  2303B  (R- 
2303B),  Fort  Huachuca,  AZ. 
Specifically,  this  action  amends  the 
designated  time  of  use  from  "Monday- 
Friday,  0700-1600  local  time;  other 
times  by  NOT  AM  at  least  24  hours  in 
advance,"  to  "Monday-Friday,  0700- 
1700  local  time;  other  times  by  NOT  AM 
at  least  24  hours  in  advance."  Increased 
training  requirements  at  Fort  Huachuca 
have  resulted  in  a  continued  need  for 
restricted  airspace  usage  up  to  1 700 
hoiu-s,  Monday  through  Friday.  This 
action  will  not  change  the  current 
boundaries  or  activities  conducted  in 
the  airspace  area. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  23,  2003,  the  FAA 
published  in  the  Federal  Register  a 
notice  proposing  to  amend  R-2303A 
and  R-2303B  (68  FR  3198).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  effort  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received  regarding  this 
rulemaking.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  These 
rulemaking  actions  "are  necessary  in  the 
interest  of  national  defense,"  as  required 
under  49  U.S.C.  40103(b)(3KA). 

The  Rule 

Based  on  the  U.S.  Army's  request,  this 
action  amends  Title  14  Code  of  Federal 
Regulations  (14  CFR)  part  73  (part  73)  to 
change  the  designated  time  of  use  for  R- 
2303A  and  R-2303B.  Specifically,  this 


action  modifies  the  designated  time  of 
use  fi-om  "Monday-Friday,  0700-1600 
local  time;  other  times  by  NOT  AM  at 
least  24  hours  in  advance,"  to 
"Monday-Friday,  0700-1700  local  time; 
other  times  by  NOT  AM  at  least  24  hours 
in  advance."  Increased  training 
requirements  at  Fort  Huachuca  h&ve 
resulted  in  a  need  for  restricted  airspace 
usage  up  to  1700  hours,  Monday 
through  Friday.  This  action  will  not 
change  the  current  boimdaries  or 
activities  conducted  in  the  airspace 
area. 

Section  73.48  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8K,  dated  September 
26,  2002. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established  , 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
vmder  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050. ID,  Policies  and  Procediues 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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■  2.  §  73.23  is  amended  as  follows: 

***** 

R-2303A,  AZ    (Amended] 

By  removing  "Time  of  designation. 
Monday-Friday,  0700-1600  local  time; 
other  times  by  NOT  AM  at  least  24  hours 
in  advance,"  and  substituting  "Time  of 
designation.  Monday-Friday,  0700- 
1700  local  time;  other  times  by  NOTAM 
at  least  24  hoius  in  advance." 

R-2303B,  AZ    (Amended] 

By  removing  "Time  of  designation. 
Monday-Friday,  0700-1600  local  time; 
other  times  by  NOTAM  at  least  24  hours 
in  advance,"  and  substituting  "Time  of 
designation.  Monday-Friday,  0700- 
1700  local  time;  other  times  by  NOTAM 
at  least  24  hours  in  advance." 
***** 

Issued  in  Washington,  DC.  May  6,  2003. 
Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  03-11781  Filed  5-12-03:  8:45  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  110 

[CG008-02-018] 

RIN  162S-AA01  [Formerly  RIN  2115-AA98] 

Anchorage  Regulation;  Bolivar  Roads, 
Galveston,  TX 

agency:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  creating  a 
new  anchorage  area  in  Bolivar  Roads 
near  Galveston,  Texas.  The 
establishment  of  this  new  anchorage 
area  will  enhance  navigational  safety, 
support  regional  maritime  security 
needs,  and  contribute  to  the  free  flow  of 
commerce  in  the  Houston/Galveston 
area. 

DATES:  This  rule  is  effective  Jime  12, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD08-02-O18J  and  are 
available  for  inspection  or  copying  at 
Commander,  Eighth  Coast  Guard 
District  (m).  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans,  LA 
70130,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (LT)  Karrie  Trebbe,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  January  28,  2003,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  (NPRM)  entitled  "Anchorage 
Regulation;  Bolivar  Roads,  Galveston, 
TX",  in  the  Federal  Register  (68  FR 
4130).  We  received  no  comments  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

At  its  February  2002  meeting,  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC) 
recommended  establishment  of  a  third 
anchorage  area  in  the  Galveston  Bay 
area.  HOGANSAC,  a  Congressionally- 
chartered  Federal  advisory  committee, 
is  responsible  for  advising,  consulting 
with,  and  making  recommendations  to 
the  Secretary  of  Transportation  on 
matters  relating  to  the  transit  of  vessels 
to  and  from  the  ports  of  Galveston, 
Houston  and  Texas  City  and  the  safety 
of  maritime  navigation  in  the  Galveston 
Bay  area.  Participants  at  the  February 
2002  HOGANSAC  meeting  noted  that  a 
third  anchorage  m  the  Bolivar  Roads 
area  was  necessary  to  address  port 
security  and  navigation  safety  concerns. 
After  extensive  discussion,  including 
the  observations  of  and  comments  from 
members  of  the  public  in  attendance, 
HOGANSAC  recommended  that  the 
Coast  Guard  establish  a  third  anchorage 
area  in  Bolivar  Roads. 

Based  on  the  recommendation  of 
HOGANSAC  the  Coast  Guard  proposed 
a  third  anchorage  area,  anchorage  area 
(C),  in  Bolivar  Roads.  This  new 
anchorage  area,  located  inside  the 
Galveston  Bay  Entrance  Jetties,  will 
provide  a  sheltered  location  for  vessels 
to  anchor  during  heavy  weather  or 
reduced  visibility  conditions.  The 
existing  anchorages,  anchorage  area  (A) 
and  anchorage  area  (B),  are  generally 
full  during  these  same  periods  and  there 
is  no  alternative  sheltered  anchorage  in 
Bolivar  Roads.  The  location  of 
anchorage  area  (C),  abuts  the  western 
edge  of  anchorage  area  (B),  is  in  a 
natiu-aUy  deep  portion  of  Bolivar  Roads, 
and  is  outside  any  heavily  traveled 
section  of  the  waterway. 

This  third  anchorage  area  is  also 
necessary  because  port  security-related 
initiatives  adopted  by  various  terminals 
and  facilities  in  the  Galveston  Bay  area 
have  restricted  pier  side  operations 
critical  to  the  efficient  flow  of  maritime 
commerce.  For  example,  bunkering, 
provisions  deliveries,  and  personnel 


transfer  operations  are  restricted  or 
prohibited  by  nvunerous  facilities  in  the 
ports  of  Galveston,  Houston  and  Texas 
City.  The  nature  of  those  activities 
requires  that  they  be  accomplished  in 
calm  water  conditions  and  relatively 
close  to  shore.  As  a  result,  vessel 
operators  and  ship  owners  rely  upon  the 
existing  anchorage  areas  (anchorage 
areas  (A)  and  (B))  in  Galveston  Bay  to 
conduct  these  operations.  Increasingly, 
anchorage  space  in  those  areas  is  in  high 
demand.  A  third  designated  anchorage 
area  would  relieve  congestion  and 
provide  anchorage  space  to 
accommodate  the  ever-increasing 
volumes  of  traffic  in  the  Galveston  Bay 
area. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule.  Therefore,  we  have  made 
no  substantial  changes  to  the  provisions 
of  the  proposed  rule. 

Minor  changes  were  made  to  the 
Regulatory  Evaluation  and  authority 
sections  due  to  the  Coast  Guard's 
transfer  from  the  Department  of 
Transportation  to  the  Department  of 
Homeland  Security  on  March  1,  2003. 

Kegulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory  and 
Planning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

The  anchorage  area  will  not 
imnecessarily  restrict  traffic  as  it  is 
located  outside  the  established 
navigable  channel.  Vessels  will  be  able 
to  maneuver  in,  around  and  through  the 
anchorage.  Operators  who  choose  to 
maneuver  their  vessels  around  the 
limits  of  the  anchorage  area  will  not  be 
significantly  impacted  because  the  total 
route  deviation  to  cross  from  one  side  of 
the  anchorage  to  the  other  following  the 
perimeter  of  the  anchorage  is  only  1.4 
nautical  miles. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
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governmental  jurisdictions  vdth 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niuhber  of  small  entities. 
The  rule  may  potentially  affect  the 
following  entities,  some  of  which  may 
be  small  entities;  the  owners  or 
operators  of  vessels  intending  to  fish  or 
anchor  in,  or  transit  through  the 
anchorage  area  (C)  in  Bolivar  Roads. 

The  number  of  small  entities 
impacted  and  the  extent  of  the  impact, 
if  any,  is  expected  to  be  minimal.  The 
anchorage  is  located  in  an  area  of 
Dolivar  Roads  that  is  not  a  popular  or 
productive  fishing  location.  Further,  the 
location  is  in  an  area  not  routinely 
transited  by  vessels  heading  to,  or 
retiuning  from,  known  fishing  grounds. 
Finally,  the  anchorage  is  located  in  an 
area  that  i§  not  currently  used  by  small 
entities,  including  small  vessels,  for 
anchoring  due  to  the  depth  of  water 
naturally  present  in  the  area. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Lieutenant 
(LT)  Karrie  Trebbe,  Project  Manager  for 
Eighth  Coast  Guard  District 
Commander,  telephone  (504)  589-6271. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  processes. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
>yho  enforce,  or  otherwise  determine 
compliance  with".  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federafism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiu'e,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 


on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(f),  of  the 
instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  110  as  follows: 

PART  1 1 0— ANCHORAGE     - 
REGULATIONS 

■  1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236,  2030,  2035,  and  2071;  Department  of 
Homeland  Security  Delegation  No.  0170  and 
33  CFR  1. 05-1  (g). 

■  2.  Amend  §  110.197  to  add  paragraph 
(a)(3)  and  revise  paragraph  (b)  to  read  as 
follows: 

§  11 0.1 97    Galveston  Hartior,  Bolivar  Roads 
Channel,  Texas. 

(a)*  *  * 

(3)  Anchorage  area  (C).  The  water 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

29''20'39.0'  N 

94°46'07.5''  W. 

29°21'06.rN 

29°21'24.0'N 

29''21'14.5''N 

94°47'00.2'  W 
94°46'34.0'  W. 
94°45'49.0'  W. 

and  thence  to  the  point  of  beginning. 

(b)  The  regulations.  (1)  The  anchorage 
area  is  for  the  temporary  use  of  vessels 
of  all  types,  but  especially  for  vessels 
awaiting  weather  and  other  conditions 
favorable  to  the  resumption  of  their 
voyages. 
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(2)  Except  when  stress  of  weather 
makes  sailing  impractical  or  hazardous, 
vessels  shall  not  anchor  in  anchorage 
areas  (A)  or  (C)  for  more  than  48  hours 
unless  expressly  authorized  by  the 
Captain  of  the  Port  Houston-Galveston. 
Permission  to  anchor  for  longer  periods 
may  be  obtained  through  Coast  Guard 
Vessel  Traffic  Service  Houston/ 
Galveston  on  VHF-FM  channels  12 
(156.60  MHz)  or  13  (156.65  MHz). 

(3)  No  vessel  with  a  draft  of  less  than 
'22  feet  may  occupy  anchorage  (A) 
without  prior  approval  of  the  Captain  of 
the  Port. 

(4)  No  vessel  with  a  draft  of  less  than 
16  feet  may  anchor  in  anchorage  (C) 
without  prior  approval  of  the  Captain  of 
the  Port  Houston-Galveston. 

(5)  Vessels  shall  not  anchor  so  as  to 
obstruct  the  passage  of  other  vessels 
proceeding  to  or  from  other  anchorage 
spaces. 

(6)  Anchors  shall  not  be  placed  in  the 
channel  and  no  portion  of  the  hull  or 
rigging  of  any  anchored  vessel  shall 
extend  outside  the  limits  of  the 
anchorage  area. 

(7)  Vessels  using  spuds  for  anchors 
shall  anchor  as  close  to  shore  as 
practicable,  having  due  regard  for  the 
provisions  in  paragraph  (b)(5)  of  this 
section. 

(8)  Fixed  moorings,  piles  or  stakes, 
and  floats  or  buoys  for  marking 
anchorages  or  moorings  in  place,  are 
prohibited. 

(9)  Whenever  the  maritime  or 
commercial  interests  of  the  United 
States  so  require,  the  Captain  of  the 
Port,  or  his  authorized  representative, 
may  direct  the  movement  of  any  vessel 
anchored  or  moored  within  the 
anchorage  areas. 

Dated:  April  21,  2003. 
Roy ).  Casto, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  03-11810  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4910-1  &-P 


DEPARTMEffT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD07-03-069] 

RIN1625-AA11 

Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale, 
FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  request  for 

comments. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  in  Port  Everglades 
Harbor,  Fort  Lauderdale,  Florida  to 
improve  national  security  and  safety  of 
the  harbor  and  increase  the  safety  of  law 
enforcement  officers  and  high-risk 
vessels  in  the  vicinity  of  Port  Everglades 
Harbor.  This  temporary  final  rule 
establishes  a  slow  speed  zone  in  the 
harbor  to  control  vessel  speed  and  allow 
law  enforcement  vessels  to  control 
vessel  movement  in  this  waterway. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  on  Monday,  April  28,  2003,  imtil 
12:01  a.m.  on  Monday,  September  1, 
2003.  Comments  and  related  material 
must  be  received  on  or  before  June  12, 
2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  U.S.  Coast  Guard,  Marine  Safety 
Office,  100  MacArthur  Causeway, 
Miami,  FL  33139.  The  Captain  of  the 
Port  Miami  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  ft'om  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Jennifer  Sadowski,  Coast  Guard 
Marine  Safety  Office  Miami,  Waterways 
Management  at  (305)  535-8701. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-03-069], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  self-addressed  postcard  or  envelope. 
We  will  consider  all  comments  and 
material  received  during  the  comment 
period.  We  may  change  this  temporary 
rule  in  view  of  them. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  ndemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NRPM.  Publishing 
a  NPRM  and  delaying  the  nde's 


effective  date  is  contrary  to  national 
security  and  public  safety,  because 
immediate  action  is  necessary  to  protect 
the  public,  ports,  and  waters  of  the 
United  States. 

For  the  same  reasons,  uiider  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  seciuity  measures  throughout 
the  seaports  of  the  United  States.  The 
President  declared  national  emergencies 
following  the  September  11,  2001 
terrorist  attacks  and  has  continued 
them,  specifically:  the  continuing 
national  emergency  with  respect  to 
terrorist  attacks,  at  67  FR  58317  (Sep. 
13,  2002);  and  continuing  national 
emergency  with  respect  to  persons  who 
commit,  threaten  to  commit,  or  support 
terrorism,  at  67  FR  59447  (Sep.  20, 
2002).  The  President  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  seciu-ity  of 
the  United  States  is  and  continues  to  be 
endangered  since  the  terrorist  attacks  on 
the  United  States  of  September  11,  2001, 
and  that  such  distiu'bances  continue  to 
endanger  the  Security  of  the  United 
States,  at  Executive  Order  13,273,  67  FR 
56215  (Aug.  21,  2002).  Following  the 
attacks  of  well-trained  and  clandestine 
terrorists,  national  security  and 
intelligence  officials  warned  that  future 
terrorist  attacks  are  likely. 

The  Captain  of  the  Port  (COTP)  of 
Miami  has  determined  that  there  is  an 
increased  risk  that  subversive  activity 
could  be  launched  by  vessels  or  persons 
in  close  proximity  to  Port  Everglades 
because  of  the  numerous  high-capacity 
passenger  vessels,  vessels  carrying 
hazardous  cargo,  critical  infi^structure 
facilities  including  propane  and 
petroleum  processing  facilities,  and  U.S. 
military  vessels  that  utilize  the  port. 
Implementation  of  a  port-wide  slow 
speed  regulated  navigation  area  will 
greatly  aid  law  enforcement  officers  in 
managing  vessel  traffic  as  any  vessels 
not  complying  with  the  slow  speed  zone 
will  quickly  draw  attention  giving  law 
enforcement  more  time  to  assess  the 
situation  and  take  appropriate  action  in 
protecting  vessels  within  the  port  and 
port  facilities.  Prior  to  the  creation  of 
this  temporary  final  rule,  vessels  were 
able  to  enter  the  harbor  from  sea  at  a 
high  rate  of  speed  and  maintain  a  high 
rate  of  speed  into  the  harbor  until 
coming  within  close  proximity  of  high 
capacity  passenger  vessels,  vessels 
carrying  hazardous  cargo,  critical 
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infrastructxu*  facilities  and  U.S.  military 
vessels  that  are  often  moored  within  an 
existing  security  zone.  Law  enforcement 
officers  did  not  have  sufficient  time  to 
react  to  vessels  that  failed  to  slow  their 
speed  prior  to  reaching  the  Limits  of  the 
existing  security  zone.  This  regulated 
tiavigation  area  is  necessary  to  protect 
the  public,  port,  law  enforcement 
officials,  and  waterways  of  the  United 
States  from  potential  subversive  acts. 

Nothing  in  this  rule  relieves  vessels  or 
operators  ft'om  complying  with  all  state 
^d  local  laws  in  the  regulated  area, 
including  manatee  slow  speed  zones. 

The  Coast  Guard  intends  to  evaluate 
the  need  for  making  this  temporary  rule 
a  permanent  nde.  We  will  consider 
Conmients  solicited  by  this  temporary 
rule  and  evaluate  the  effectiveness  of 
this  temporary  rule  in  making  that 
jletermination.  The  Coast  Guard  also 
anticipates  publishing  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  to  solicit  additional  comments. 
The  notice  and  comment  rulemaking 
process  may  be  lengthy  so  this 
temporary  rule  is  designed  to  be  in 
effect  until  a  final  determination  is 
made  on  whether  a  permanent  rule  is 
needed. 

Discussion  of  Rule 

The  rule  requires  all  vessels  within 
the  regulated  navigation  area  to  proceed 
$.1  slow  speed.  Slow  speed  is  defined  as 
ihe  speed  at  which  a  vessel  proceeds 
when  it  is  fully  off  plane,  completely 
settled  into  the  water  and  not  creating 
excessive  wake.  This  rule  will  minimize 
the  potential  national  security  hazards 
that  could  result  ft'om  a  vessel  being 
permitted  to  tremsit  through  the  harbor. 
In  the  vicinity  of  high  capacity 
passenger  vessels,  vessels  carrying 
hazardous  cargo,  critical  infrastructiue 
jfacilities  and  U.S.  military  vessels,  at  a 
high  rate  of  speed  and  will  facilitate  law 
enforcement  control  of  vessel 
movement. 

i    The  regulated  navigation  area  is  in  the 
vicinity  of  Port  Everglades  Harbor,  Fort 
Lauderdale,  Florida,  and  includes  all 
waters  of  the  Atlantic  Intracoastal 
Waterway  and  Port  Everglades  Harbor, 
from  shore  to  shore,  south  of  the  17th 
Street  Bridge  (at  a  line  connecting 
26°06.04'N,  080°07.17'W  and 
26°06.04'N,  080°07.05'W),  north  of  the 
intersection  of  the  Dania  Cut  Off  Canal 
and  the  Intracoastal  Waterway  (latitude 
26°  04.72'N)  and  west  of  a  north-south 
line  connecting  red  day  board  #  6  and 
green  day  board  #7  at  the  entrance  to 
Port  Everglades  Harbor  (longitude 
D80°06.30'W). 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regidatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regidatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regidatory  evaluation 
under  the  regulatory  policies  and 
procediu^s  of  DHS  is  imnecessary.  The 
regiUated  navigation  area  is  narrowly 
tailored  to  protect  the  public,  ports,  and 
waterways  of  the  United  States,  and 
watercraft  are  still  permitted  to  transit 
through  the  regulated  navigation  area 
but  must  proceed  at  slow  speed. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independendy 
ovyrned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  regulated  navigation  area  is 
narrowly  tailored  to  protect  the  public, 
ports,  and  waterways  of  the  United 
States,  and  vessels  are  still  permitted  to 
transit  through  the  regulated  navigation 
area  but  must  proceed  at  slow  speed. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  nde  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTJG 
Jennifer  Saddwski  at  (305)  535-8701  for 
assistance  in  imderstanding  and 
participating  in  this  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regidatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperyvork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Environment 

We  have  analyzed  this  rule  under 
Conunandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  432 1-43 70f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
dociunentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  >\DDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  will  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
FedereJ  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165.  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 


Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  temporary  §  165.T07-069  to 
read  as  follows: 

§  16S.T07-069    Regulated  Navigation  Area; 
Port  Everglades  Hart>or,  Fort  Lauderdale, 
Florida. 

(a)  Location.  The  following  area  in  the 
vicinity  of  Port  Everglades  Harbor  is  a 
regulated  navigation  area:  all  waters  of 
the  Atlantic  Intracoastal  Waterway  and 
Port  Everglades  Harbor,  from  shore  to 
shore,  south  of  the  17th  Street  Bridge  (at 
a  line  connecting  26°  06.041^1. 
080°07.17'W  and  26°06.04'N. 
080°07.05'W),  north  of  the  intersection 
of  the  Dania  Cut  Off  Canal  and  the 
Intracoastal  Waterway  (latitude  26° 
04.721^)  and  west  of  a  north-south  line 
connecting  red  day  board  #6  and  green 
day  board  #7  at  the  entrance  to  Port 
Everglades  Harbor  (longitude  080° 
06.30'W). 

(b)  Regulations.  Vessels  entering  and 
transiting  through  the  regulated 
navigation  area  shall  proceed  at  a  slow 
speed.  Nothing  in  this  section  alleviates 
vessels  or  operators  ft-om  complying 
with  all  state  and  local  laws  in  the  area, 
including  manatee  slow  speed  zones. 

(c)  Definition.  As  used  in  this  section. 
slow  speed  means  the  speed  at  which  a 
vessel  proceeds  when  it  is  fully  off 
plane,  completely  settled  in  the  water 
and  not  creating  excessive  wake.  Due  to 
the  different  speeds  at  which  vessels  of 
different  sizes  and  configiuations  may 
travel  while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  vessel  is  not 
proceeding  at  slow  speed  if  it  is: 

(1)  On  a  plane; 

(2)  In  the  process  of  coming  up  on  or 
coming  off  of  plane;  or 

(3)  Creating  an  excessive  wake. 

(d)  Effective  period.  This  rule  is 
effective  ft-om  12:01  a.m.  on  Monday, 
April  28,  2003,  until  12:01  a.m.  on 
Monday.  September  1.  2003. 

Dated:  April  25,  2003. 
James  S.  Carmichael, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District. 

(FR  Doc.  03-11811  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-004] 

RIN  1625-AAOO 

Safety  Zone;  Mission  Creek  Waterway, 
China  Basin,  San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  the  Mission 
Creek  Waterway  in  China  Basin 
surrounding  the  construction  site  of  the 
Fourth  Street  Bridge,  San  Francisco, 
California.  This  temporary  safety  zone  is 
necessary  to  protect  persons  and  vessels 
fi-om  hazards  associated  with  bridge 
construction  activities.  The  safety  zone 
will  temporarily  prohibit  usage  of  the 
Mission  Creek  Waterway  surroiuiding 
the  Fourth  Street  Bridge;  specifically,  no 
persons  or  vessels  will  be  permitted  to 
come  within  100  yards  of  either  side  of 
the  bridge  or  pass  beneath  the  bridge 
during  construction,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from  1  a.m. 
(PDT)  on  May  1,  2003.  to  1  a.m.  (PDT) 
on  September  1,  2004. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  (COTP  San  Francisco  Bay 
03-004]  and  are  available  for  inspection 
or  copying  at  Coast  Guard  Marine  Safety 
Office  San  Francisco  Bay,  Coast  Guard 
Island.  Alameda.  California.  94501. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Diana  ].  Cranston,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  19,  2003,  we  published  a 
notice  of  proposed  rulemalcing  (NPRM) 
entitled  Safety  Zone;  Mission  Creek 
Waterway,  China  Basin,  San  Francisco 
Bay,  California  in  the  Federal  Register 
(68  FR  13244).  The  effective  date  for  the 
safety  zone  for  the  first  phase  of  this 
project  was  published  as  commencing 
on  April  15,  2003,  and  lasting  for  6 
weeks.  Due  to  a  project  delay,  the  safety 
zone  for  the  first  phase  of  this  project 
will  now  commence  on  May  1.  2003. 
lasting  for  an  8-week  period.  The  second 
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phase  of  this  project  remains  as 
previously  published,  commencing 
April  1,  2004,  lasting  for  a  5-month 
period.  Both  periods  will  be  enforced  24 
hom°s  a  day.  We  received  one  letter 
commenting  on  the  rule  which  will  be 
discussed  further  in  the  section  of 
Discussion  of  Comments  and  Changes. 
No  public  hearing  was  requested,  and 
none  was  held.  Under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Details  regarding  this  project  were  not 
finalized  in  time  to  allow  for  this  rule 
to  be  published  a  full  30  days  prior  to 
making  this  rule  effective.  The 
rulemaking  process  began  in  March 
2003  which  allowed  enough  time  to 
publish  an  NPRM  and  allow  for  a  public 
comment  period.  Accordingly,  since 
timely  rehabilitation  to  the  bridge  (as 
discussed  in  the  Backgroimd  and 
Piupose  section)  is  crucial  to  the  safety 
of  this  bridge,  the  channel  closings  must 
begin  on  May  1,  2003,  less  than  30  days 
after  the  publication  of  this  rule. 

Background  and  Purpose 

The  San  Francisco  Department  of 
Public  Works  requested  a  waterway 
closure  on  Mission  Creek  for  the 
piupose  of  performing  significant  work 
to  the  Fourth  Street  Bridge.  The  Fourth 
Street  Bridge  was  erected  across  the 
Mission  Creek  Waterway  at  the  China 
Basin  in  1917,  and  was  determined 
eligible  for  listing  in  the  National 
Register  of  Historic  Places  in  1985  as 
part  of  the  California  Department  of 
Transportation  (Caltrans)  Historic 
Bridge  Inventory.  Caltrans,  Division  of 
Structures,  evaluated  the  Fourth  Street 
Bridge  and  reconunended  that  the 
bridge  be  brought  up  to  current  seismic 
safety  standards.  In  view  of  extensive 
corrosion  to  the  steel  components  and 
concrete  approaches  of  the  bridge, 
Caltrans  has  also  placed  traffic  load 
limitations  over  this  bridge.  Three 
primary  objectives  are  to  be  met  in 
rehabilitating  the  Fourth  Street  Bridge: 
(i)  Seismically  retrofit  the  structure 
while  not  significantly  altering  the 
historical  appearance  of  the  bridge;  (ii) 
Repair  the  damage  to  the  concrete 
approaches  and  several  steel  and 
concrete  members  of  the  movable  span, 
and  (iii)  Reinitiate  light  rail  service 
across  the  bridge. 

The  first  phase  of  this  project  will 
entail  the  removal  of  the  lift  span, 
which  will  take  approximately  8  weeks, 
scheduled  to  begin  May  1,  2003.  During 
this  period,  the  channel  v^U  be  closed 
at  the  Foiulh  Street  Bridge  to  boating 
traffic.  The  second  phase  of  this  project 
will  entail  the  construction  of  the  north 


and  south  approaches,  the  new 
counterweight  and  its  enclosing  pit;  but 
for  the  most  part,  boating  traffic  will  not 
be  affected  during  this  phase.  The  last 
phase  of  this  project  will  entail  the 
replacement  of  the  lift  span  and  aligning 
the  bridge  to  accept  the  light  rail  track 
system,  which  will  take  approximately 
five  months,  scheduled  to  begiu  April  1, 
2004.  During  this  period,  the  charmel 
will  be  closed  at  the  Fourth  Street 
Bridge  to  boating  trafiBc. 

The  Foiulh  Street  Bridge  Project  is 
funded  by  Federal  Highway 
Administration  and  State  of  California. 
The  state  funding  restricts  the 
construction  to  a  start  date  before 
August  2003  and  completion  by 
September  2005.  Any  delays  or  deferrals 
in  construction  will  impact  the  secured 
funding  for  the  project. 

There  are  two  major  environmental 
issues  that  restricts  the  construction  in 
the  channel,  namely  the  annual  pacific 
hearing-spawning  season  that  runs  itoia 
December  1st  to  March  31st  and  noise 
constraint  in  the  water  for  steelhead 
bom  December  1st  to  June  1st.  Any 
demolition,  pile  driving  and  excavation 
in  the  water  during  those  time  periods 
will  be  monitored  and  restricted  for 
possible  impact  on  the  fish. 

The  Fourth  Street  Bridge  Project  is 
part  of  the  larger  Third  Street  Light  Rail 
Project  and  many  public  presentations 
on  the  project's  components,  channel 
closure  schedules,  impacts  to 
surrounding  uses  and  project  duration 
have  been  made  by  the  City  and  Port  of 
San  Francisco.  The  Third  Street  Light 
Rail  Advisory  Group  was  created  as  a 
forum  to  keep  the  public  informed  on 
the  progress  being  made  on  the  Third 
Street  Light  rail  project.  Also,  this 
project  has  been  presented  at  several 
Mission  Bay  Citizen  Advisory 
Committee  meetings.  At  these  meetings, 
the  public  was  notified  of  the  project 
components,  impacts  and  the  need  to 
temporarily  close  the  waterway. 
Specific  to  the  Fourth  Street  Bridge 
project,  an  Environmental  Assessment, 
required  by  the  Federal  Highway 
Administration  and  Caltrans,  (under  the 
National  Environmental  Protection  Act) 
was  conducted  by  the  City  of  San 
Francisco.  A  public  hearing  regarding 
the  Environmental  Assessment  was  held 
on  January  17,  2002  at  San  Francisco 
Arts  College,  Timken  Lecture  Hall.  1111 
8th  Street  in  San  Francisco  California, 
and  was  well  attended. 

In  January  2003,  the  City  of  San 
Francisco  advised  the  Coast  Guard 
Captain  of  the  Port  that  two  channel 
closures  would  be  necessary  in  order  to 
accomplish  the  Fourth  Street  Bridge 
project.  The  Coast  Guard  met  with 
various  City  and  Port  officials  to  ensure 


that  there  would  be  minimal  impacts  on 
involved  and  potentially  involved 
entities. 

This  temporary  safety  zone  in  the 
navigable  waters  of  Mission  Creek 
surrounding  the  construction  site  of  the 
Fourth  Street  Bridge  will  be  enforced 
during  the  course  of  an  8-week  period, 
starting  May  1,  2003  and  again  for  a  5- 
month  period,  starting  April  1 ,  2004. 

Discussion  of  Comments  and  Changes 

We  received  one  letter  commenting 
on  this  rule.  The  Mission  Creek  Harbor 
Association,  an  organization  of  boaters 
that  have  both  permanent  and 
temporary  moorings  at  Mission  Creek 
Harbor,  are  in  favor  of  the  first  closure 
as  it  is  relatively  short  in  duration  and 
all  affected  boaters  have  been  provided 
alternate  moorings  outside  of  the 
affected  closure  area  by  the  city.  The 
association  is  concerned  about  the 
second  closure  that  will  commence  on 
April  1.  2004  and  last  for  5  months.  This 
closure  is  much  longer  than  the  first 
closure  and  will  last  the  full  duration  of 
the  boating  season  in  2004.  The  Mission 
Creek  Harbor  Association  and  city 
officials  have  resolved  their  issue  for  the 
first  closure  and  they  are  currently 
working  on  resolving  this  issue  for  the 
closure  in  2004.  The  Mission  Creek 
Harbor  Association  is  pleased  with  this 
form  of  resolution  and  understands  that 
no  changes  will  be  made  to  this  rule  as 
a  result  of  their  comments. 

A  discussed  before,  a  minor  change  to 
the  effective  date  for  the  safety  zone  has 
changed  since  the  NPRM  was  published 
on  March  19,  2003,  entitled  "Safety 
Zone;  Mission  Creek  Waterway,  China 
Basin.  San  Francisco  Bay.  CA"  in  the 
Federal  Register  (68  FR  13244).  The 
first  phase  of  this  project  was  published 
as  commencing  on  April  15.  2003,  and 
lasting  for  6  weeks.  Due  to  a  project 
delay,  the  safety  zone  for  the  first  phase 
of  this  project  will  now  commence  on 
May  1,  2003,  lasting  for  an  8-week 
period.  The  second  phase  of  this  project 
remains  as  previously  published, 
commencing  April  1,  2004,  lasting  for  a 
5-month  period. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 
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Although  this  safety  zone  does  restrict 
boating  traffic  past  the  fourth  street 
bridge,  the  effect  of  this  regulation  will 
not  be  significant  as  this  waterway  is 
very  small  with  Umited  boating  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

This  safety  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  Although  the  channel 
closure  will  restrict  water  access  to  a 
small  number  of  boats,  including 
houseboats  who  have  moorings  in 
Mission  Creek  Harbor,  the  channel 
closure  will  not  impact  land  access  to 
these  houseboats  during  the  bridge 
closures.  The  City  of  San  Francisco, 
Department  of  Public  Works  and  the 
Port  of  San  Francisco  have  been  in  close 
consultation  with  the  Mission  Creek 
Harbor  Association  to  assist  boat  owners 
affected  by  this  project.  As  a  result,  the 
Mission  Creek  Harbor  Association  has  a 
lease  agreement  with  the  Port  of  San 
Francisco  for  both  houseboats  and 
pleasure  boats  to  moor  outside  of  the 
affected  closure  area  for  the  duration  of 
the  first  channel  closiu'e  that 
commences  on  May  1,  2003.  Similar 
resolutions  are  being  discussed  for  the 
second  closiu-e  that  is  scheduled  to 
commence  on  April  1,  2004. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199e  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effficts  on  them 
and  participate  in  the  rulemaking 
process.  If  the  nde  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATKJN 
CONTACT  for  assistance  in  understanding 
this  rule. 


Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
ah  economically  significant  rule  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
compljing  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2. B. 2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
dociunentation  because  we  are 
establishing  a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 
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PART  16&-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  1  a.m.  (PDT)  on  May  1,  2003, 

to  1  a.m.  (PDT)  on  September  1,  2004  add 
a  new  temporary  §  165.T1 1-079  to  read 
as  follows: 

§  1 65.T1 1  -079  Safety  Zone;  Mission  Creek 
Waterway,  China  Basin,  San  Francisco  Bay. 
California. 

(a)  Location.  One  hundred  yards  to 
either  side  of  the  Fourth  Street  Bridge, 
encompassing  the  navigable  waters, 
from  the  surface  to  the  bottom,  \yithin 
two  lines;  one  line  drawn  from  a  point 
on  the  north  shore  of  Mission  Creek 
[37''46'29''N,  122°23'36'' W]  extending 
southeast  to  a  point  on  the  opposite 
shore  [37°46'28"  N,  122°23'34''  W],  and 
the  other  line  drawn  from  a  point  on  the 
north  shore  of  Mission  Creek  (37°46'34'' 
N,  122°23'30''  W]  extending  southeast  to 
a  point  on  the  opposite  shore  [37°46'33'' 
N,  a22°23'28''  W].  [Datum:  NAD  83]. 

(b)  Dates.  (1)  This  section  is  effective 
from  1  a.m.  (PDT)  on  May  1,  2003,  to ' 
1  a.m.  (PDT)  on  September  1.  2004, 

'  (2)  The  zone  in  paragraph  (a)  of  this 
section  will  be  enforced  from  1  a.m. 
(PDT)  on  May  1,  2003.  to  1  a.m.  (PDT) 
on  Jime  28.  2003.  and  from  1  a.m.  (PST) 
on  April  1,  2004  to  1  a.m.  (PDT)  on 
September  1,  2004. 

(3)  U  the  need  for  enforcement  of  the 
safety  zone  ends,  the  Captain  of  the  Port 
may  cease  enforcement  of  the  safety 
zone  and  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 

(d)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  Federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  persoimel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 


Dated:  April  25.  2003. 
Gerald  M.  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  San  Francisco  Bay,  California. 

(FR  Doc.  03-11809  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 
RIN  2900-AL61 

Delegations  of  Authority;  Office  of 
Regulation  Policy  and  Management 
(ORPM) 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUiyiMARY:  This  document  sets  forth  a 
delegation  of  authority  to  the  Assistant 
to  the  Secretary  for  Regulation  Policy 
and  Management  to  manage  and 
coordinate  the  Department  of  Veterans 
Affairs'  (VA)  rulemaking  process.  The 
delegation  is  necessary  to  transfer 
certain  rulemaking  responsibilities  to 
the  newly-formed  Office  of  Regulation 
Policy  and  Management  in  the  Office  of 
the  Secretary.  The  delegation  of 
authority  is  intended  to  improve  the 
organization,  clarity,  and  timeliness  of 
VA  regulations  through  centralized 
management  and  control.  This 
document  also  makes  minor  technical 
amendments  to  a  current  delegation  of 
authority  that  concerns  the  provision  of 
relief  on  account  of  administrative  error. 
DATES:  Effective  Date:  May  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  McFetridge,  Director, 
Regulations  Management  (OOREGl), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington, 
DC,  20420  telephone  (202)  273-9215. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Veterans  Affairs  has 
established  an  Office  of  Regulation 
Policy  and  Management  (ORPM)  to 
provide  centralized  management  and 
coordination  of  the  Department  of 
Veterans  Affairs'  (VA)  rulemaking 
process.  The  office  is  led  by  an  Assistant 
to  the  Secretary  for  Regulation  Policy 
and  Management  (ASRPM),  who  is 
responsible  for  improving  existing  VA 
regulations  and  establishing  procedures 
to  ensure  future  regulations  can  be  more 
easily  read,  understood,  and  applied. 
The  delegation  of  authority  contained  in 
this  final  rule  will  permit  the  ASRPM  to 
manage  and  coordinate  the  VA's 
rulemaking  process. 

The  ASRPM  is  performing  two  major 
functions  for  the  Department.  First,  he 
is  leading  the  VA's  Regulation  Rewrite 


Project.  The  Regulation  Rewrite  Project 
(the  Project)  is  a  comprehensive  effort  to 
improve  the  clarity  and  consistency  of 
existing  VA  regulations.  Cmrently,  the 
Project  is  reviewing,  reorganizing,  and 
redrafting  over  275  regulations  in  38 
CFR  Part  3.  These  Compensation  and 
Pension  regulations  are  among  the  most 
difficult  VA  regidations  for  readers  to 
understand  and  apply.  Approximately 
15  VA  employees,  temporarily  detailed 
to  the  Project  from  the  Office  of  General 
Counsel;  Veterans  Benefits 
Administration,  Compensation  and 
Pension  Service;  and  Board  of  Veterans 
Appeals,  are  working  in  rotating  teams 
seeking  to  complete  this  assignment 
over  a  2-year  period.  The  Secretary 
created  the  Project  to  respond  to  the 
Secretary's  VA  Claims  Processing  Task 
Force  (Task  Force)  recommendation  that 
Compensation  and  Pension  regulations 
needed  to  be  rewritten  and  reorganized 
in  order  to  improve  the  VA's  claims 
process.  The  Task  Force  found  that  "the 
problems  identified  20  years  ago  remain 
today,  and  the  promise  to  correct  them 
is  unfulfilled."  The  Task  Force  further 
recommended  that  the  task  of 
reorganizing  and  simplifying  VA 
regulations  "should  be  an  immediate 
priority."  Consequently,  the  Secretary'  is 
delegating  responsibility  to  the  ASRPM 
to  manage  the  Department's  "revision 
and  reorganization  of  VA  regulations. 

Second,  the  ASRPM  is  responsible  for 
devising  and  implementing  new 
procedures  to  centralize  control  and 
improve  Secretarial  oversight, 
management,  drafting  efficiency,  policy 
resolution,  impact  analysis,  and 
coordination  of  diverse  VA  regulations. 
In  the  past,  VA  rulemaking  procedures 
have  varied  among  the  Department's 
three  major  administrations,  the 
Veterans  Health  Administration,  the 
Veterans  Benefits  Administration,  and 
the  National  Cemetery  Administration, 
and  among  the  Department's  staff 
offices.  The  Secretary  approved  the 
creation  of  ORPM  to  serve  as  the 
centralized  rulemaking  policy  and 
management  structure  in  the  Office  of 
the  Secretary.  In  this  document,  the 
Secretary  is  delegating  authority  to  the 
ASRPM  to  manage  and  coordinate  the 
Department's  rulemaking  activities. 

As  an  Assistant  to  the  Secretary,  the 
ASRPM  will  help  the  Secretary  integrate 
and  resolve  significant  policy  issues 
affecting  VA  regidations  early  in  the 
drafting  process.  The  ASRPM  will  serve 
as  the  Executive  Secretary  to  the 
Secretary's  Regulatory  Policy  Council 
(the  Coimcil),  which  will  ensure  that  the 
Department's  rulemaking  proposals 
support  the  Secretary's  priorities  for 
assisting  America's  veterans.  The 
Council  will  consist  of  the  Secretary,  the 
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Deputy  Secretary,  the  Under  Secretary 
for  Health,  the  Under  Secretary  for 
Benefits,  the  Under  Secretary  for 
Memorial  Affairs,  and  other  senior 
officials  who  will  serve  as  advisory 
members  on  an  ad  hoc  basis  when 
necessary  to  address  specific  issues. 

The  Secretary  also  is  designating  the 
ASRPM  as  the  Department's  Regulatory 
Policy  Officer  in  accordance  with 
Executive  Order  12866.  Section  6(a)  of 
the  Executive  Order  requires  Federal 
agencies  to  designate  a  Regulatory 
Policy  Officer  who  shall  report  to  the 
agency  head.  The  Regulatory  Policy 
Officer  is  to  be  involved  in  each  stage 
of  the  regulatory  process  to  foster  the 
development  of  effective,  innovative, 
and  least  burdensome  regulations  and  to 
further  the  principles  set  forth  in  the 
Executive  Order.  With  the  establishment 
of  ORPM,  the  ASRPM  is  assiuning  those 
responsibilities  from  the  General 
Counsel. 

This  document  also  makes  minor 
technical  amendments  to  38  CFR  2.7. 
which  is  a  delegation  of  authority  that 
concerns  the  provision  of  relief  on 
accoimt  of  administrative  error. 

Administrative  Procedure  Act 

This  dociunent  is  being  published  as 
a  final  nde  piusuant  to  5  U.S.C.  553, 
which  excepts  matters  pertaining  to 
internal  agency  management  and 
personnel  from  its  notice,  comment,  and 
delayed  effective  date  requirements. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  final  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
amendment  would  not  directly  affect 
any  small  entities.  Only  individuals 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
amendment  is  exempt  from  the  initial 


and  final  regulatory  flexibility  analysis 
requirements  of  sections  603-604. 

Catalog  of  Federal  Domestic  Assistance 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  program  numbers 
for  this  nUe. 

List  of  Subjects  in  38  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Approved:  May  2,  2003. 
Anthony  f .  Principi, 

Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  2  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY 

■  1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  302,  552a;  38  U.S.C. 
501.  512,  515.  1729,  1729A.  5711;  44  U.S.C. 
3702,  unless  otherwise  noted. 

■  2.  Section  2.6  is  amended  by  adding 
paragraph  (1)  and  an  authority  citation  at 
the  end  of  the  section  to  read  as  follows: 

§  2.6    Secretary's  delegations  of  auttiority 
to  certain  officials  (38  U.S.C.  512). 

***** 

(1)  Assistant  to  the  Secretary,  Office  of 
Regulation  Policy  and  Management.  The 
Assistant  to  the  Secretary  for  Regulation 
Policy  and  Management  (ASRPM)  is 
delegated  authority: 

(1)  To  act  on  all  matters  assigned  tq 
the  Office  of  Regidation  Policy  and 
Management,  except  such  matters  as 
require  the  personal  attention  or  action 
of  the  Secretary  or  the  Secretary's 
Regulatory  Policy  Coimcil. 

(2)  To  manage  and  coordinate  the 
Department's  rulemaking  activities, 
including  the  revision  and 
reorganization  of  regulations. 

(3)  To  serve  as  the  Regulatory  Policy 
Officer  for  the  Department's  rulemaking 
activities  in  accordance  with  Executive 
Order  12866. 

(Authority:  38  U.S.C.  501,  512) 

■  3.  Section  2.7  is  amended  by: 

■  A.  hi  the  first  sentence  of  paragraph 
(b),  removing  "210(c)(3)"  and  adding,  in 
its  place,  "503(b)"  and  removing 
"widow"  and  adding,  in  its  place, 
"siuviving  spouse". 

■  B.  Adding  an  authority  citation  at  the 
end  of  the  section. 

The  addition  reads  as  follows: 

§  2.7    Delegation  of  authority  to  provide 
relief  on  account  of  administrative  error. 


(Authority:  38  U.S.C.  503,  512) 

IFR  Doc.  03-11844  Filed  5-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL  184-1a;  FRL-7481-31 

Approval  and  Profnulgatlon  of 
Implementation  Plan;  Illinois  New 
Source  Review  Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

StJMMARY:  EPA  is  approving  a  requested 
revision  to  the  Illinois  State 
Implementation  Plan  (SIP),  affecting  air 
permit  rules,  submitted  on  August  31, 
1998.  The  submittal  revises  provisions 
for  major  modifications  to  stationary 
sources  to  align  more  closely  with  the 
Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on  July  14, 
2003,  without  further  notice,  unless 
EPA  receives  written  adverse  comments 
by  June  12,  2003.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  this  direct  final  rule  in 
the  Federal  Register  and  inform  the 
public  that  the  rule  will  not  take  effect. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  77  West  Jackson  Boulevard, 
AR-18J,  Chicago,  Illinois  60604.  Please 
contact  Steve  Marquardt  at  (312)  353- 
3214  to  arrange  a  time  to  inspect  the 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Marquardt,  AR-18J,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  Telephone  Niunber:  (312)  353- 
3214,  E-Mail  Address: 
marquardt.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  addresses  the  following 
questions: 

What  does  this  document  address? 

What  is  the  legal  basis  of  the  changes  that 
EPA  is  approving? 

What  is  the  impact  of  these  changes  on  the 
Emission  Reductions  Market  System  (ERMS)? 

What  is  involved  in  this  final  action? 

What  Does  This  Document  Address? 

Illinois'  ndes  for  nonattainment  New 
Source  Review  (NSR),  35  HI.  Adm.  Code 
203,  are  designed  to  ensiue  that  the 


Federal  Register/ Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations 


25505 


construction  of  a  major  new  source  of 
air  pollution  or  a  large  increase  of 
emissions  at  an  existing  soiuce  does  not 
interfere  with  the  attainment 
demonstration  and  does  not  delay 
timely  achievement  of  the  ambient  air 
quality  standards.  There  are  four 
substantive  requirements  imposed  upon 
owners  or  operators  of  major  projects,  as 
set  forth  in  part  203.  The  first  of  these 
is  the  imposition  of  Lowest  Achievable 
Emission  Rate  (LAER)  or  for  certain 
existing  soiu^es.  Best  Available  Control 
Technology  (BACT)  on  emissions  of  the 
nonattainment  pollutant  from  the  major 
project.  Appropriate  limits  are 
established  on  a  case  by  case  basis  in 
the  permitting  process.  The  second 
requirement  is  that  the  emissions  of  the 
nonattainment  pollutant  from  a  major 
project  must  be  accompanied  by 
emission  offsets  from  other  sotuces  in 
the  nonattainment  area.  This  assiu«s 
that  the  total  emissions  of  the 
nonattainment  pollutant  will  remain 
within  the  levels  accommodated  by  the 
State's  attainment  demonstration.  The 
third  requirement  is  compliance  by 
other  sources  in  the  State  which  are 
under  common  ovtmership  or  control 
with  the  person  proposing  the  project. 
The  final  requirement  is  an  analysis  of 
alternatives  to  the  particular  project,  to 
determine  whether  the  benefits  of  the 
project  outweigh  the  environmental  and 
social  costs. 

The  amendments  to  35  111.  Adm.  Code 
203  are  intended  to  better  track  the 
language  of  sections  182(c)(6),  (7),  and 
(8)  of  the  CAA,  and  to  make  other 
revisions  consistent  with  this  effort. 
These  changes  deal  with  how  one 
determines  whether  a  proposed  change 
at  a  source  is  a  major  modification. 
Tracking  the  language  of  these  sections 
more  closely  allows  Illinois  to  better 
accommodate  EPA  guidance  on 
interpretation  of  these  provisions  of  the 
CAA.  In  particular,  Illinois  has  amended 
part  203  so  that  it  does  not  confiict  with 
EPA's  "Notice  of  Proposed  Ridemaking, 
Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattainment  New  Source 
Review  (NSR),"  61  FR  38249  (July  23, 
1996).  One  topic  addressed  by  EPA  in 
this  1996  proposed  rulemaking  was 
sections  182(c)(6),  (7)  and  (8)  of  the 
CAA  (61  FR  38298-38302). 

When  the  EPA  finalizes  its  NSR 
rulemaking  establishing  guidance  on 
these  sections  of  the  CAA,  Illinois'  NSR 
rules  will  have  to  be  reevaluated.  The 
Illinois  EPA  has  committed  to 
tuidertaking  such  a  review  of  Illinois' 
NSR  rules  uponllnal  EPA  NSR 
rulemaking  (Illinois  EPA  comments 
filed  to  the  Pollution  Control  Board, 
November  6, 1997). 


What  Is  the  Legal  Basis  of  the  Changes 
That  EPA  Is  Approving? 

The  statutory  basis  for  the  changes  to 
part  203  is  sections  182(c)(6),  (7)  and  (8) 
of  the  CAA.  These  provisions  establish 
criteria  for  determining  the  applicability 
of  nonattainment  NSR  for  modifications 
in  serious  and  severe  ozone 
nonattaiiunent  areas. 

The  De  Minimis  Ride:  Section  182(c)(8) 
of  the  CAA 

The  "de  minimis  rule,"  section 
182(c)(6)  of  the  CAA,  specifies  the  basic 
approach  for  determining  whether 
proposed  modifications  in  serious  and 
severe  ozone  nonattainment  areas  are 
subject  to  nonattainment  NSR.  In  these 
areas,  the  determination  whether  a 
project  at  a  soiu-ce  is  a  major 
modification  must  consider  other 
projects  at  the  source  over  the  last  five 
calendar  years.  U  the  siun  of  the 
particular  projects'  emissions  of  an 
ozone  preciusor,  (e.g.,  volatile  organic 
material),  and  increases  and  decreases 
in  emissions  from  other 
"contemporaneous"  projects  is 
significant,  i.e.,  more  than  a  "de 
minimis"  threshold  of  25  tons  per  year, 
the  particular  project  is  major  and 
subject  to  the  requirements  of  NSR.  The 
State  of  Illinois  has  adopted  this 
provision  and  is  making  no  changes  to 
it.  (Refer  to  35  111.  Adm.  Code 
203.209(b)). 

In  addition,  Illinois  had  adopted  NSR 
rules  that  restricted  the  role  of 
contemporaneous  emission  decreases  at 
a  soiut:e  in  certain  circumstances.  In 
particular,  Illinois'  NSR  rules  allowed 
applicability  of  NSR  to  be  triggered  for 
a  discrete  operation,  unit  or  other 
pollutant  emitting  activity  irrespective 
of  decreases  elsewhere  at  the  soiuce,  if 
a  proposed  project  would  residt  in  a 
significant  increase  in  emissions  at  such 
operation  or  unit.  For  this  purpose, 
other  emission  increases  and  decreases 
at  the  discrete  operation  or  luiit  during 
the  contemporaneous  time  period  coiUd 
be  considered,  but  not  decreases 
elsewhere  at  the  source.  As  a  result, 
projects  with  significant  increases  in 
emissions  at  individual  luuts  or 
operations  could  trigger  nonattainment  . 
NSR  even  if  the  overall  net  change  in 
emissions  at  a  source  was  not 
significant.  This  was  a  consequence  of 
Illinois'  historic  interpretation  of  the 
language  of  sections  182(c)(7)  and  (8)  of 
the  CAA. 

The  various  amendments  to  35  111. 
Adm.  Code  part  203,  which  EPA  is 
approving,  remove  provisions  that  coidd 
trigger  NSR  applicability  for  individual 
imits  or  operations  in  the  manner 
explained  above.  The  amendments  also 


make  related  changes  to  the  rules.  These 
amendments  allow  UUnois  to  follow  the 
proposed  interpretation  of  section 
182(c)(6),  (7)  and  (8)  of  the  CAA 
published  by  EPA  in  the  Federal 
Register  in  July  1996.  By  making  the 
language  of  35  111.  Adm.  Code  part  203 
more  consistent  with  the  language  of  the 
CAA,  Illinois  can  accommodate  EPA's 
published  interpretation.  As  stated 
above,  the  Illinois  EPA  has  committed 
to  reevaluate  part  203  upon  EPA 
finalization  of  its  federal  rules 
establishing  guidance  on  these  sections 
of  the  CAA. 

Special  Rides  for  Modifications: 
Sections  182(c)(7)  and  (8)  of  the  CAA 

Section  182(c)(7)  and  (8)  of  the  CAA 
are  the  "Special  Ride  for  Modifications 
of  Soiuces  Emitting  Less  Than  100 
Tons"  and  the  "Special  Rule  for 
Modifications  of  Soiuces  Emitting  100 
Tons  or  More."  These  provisions 
contain  additional  applicability 
provisions  for  major  modifications  in 
serious  and  severe  ozone  nonattainment 
areas.  In  general,  they  provide  that  a 
discrete  operation,  imit,  or  other 
poUutant  emitting  activity  at  a  soiut:e 
with  a  significant  emission  increase 
(i.e.,  more  than  a  de  minimis  increase) 
shall  be  considered  a  major 
modification  imless  the  owner  or 
operator  of  the  source  elects  to  offset  the 
emissions  from  other  operations,  imits, 
or  activities  within  the  soiut:e  at  an 
internal  offset  ratio  of  1.3  to  1.  If  a 
soiuce  elects  to  provide  internal  offsets, 
a  proposed  modification  may  be 
excused  from  some  or  all  of  the  NSR 
requirements.  Illinois'  NSR  rules  at  35 
111.  Adm.  Code  203.207  and  203.301 
generally  provided  and  continue  to 
provide  the  relief  offered  by  sections 
182(c)(7)  and  (8)  of  the  CAA.  However, 
as  explained  above,  provisions  were 
also  included  in  Illinois'  NSR  rules  that 
allowed  a  major  modification  to  be 
triggered  by  proposed  increases  in 
emissions  at  an  individual  emission 
uinit. 

The  interpretation  of  section  182(c)(7) 
and  (8)  of  the  CAA  pubhshed  by  EPA 
in  1996  recognizes  that  a  soiuce  may  not 
have  enough  emissions  decreases  to 
internally  "net  out"  an  entire  proposed 
modification  to  25  tons  or  less  so  that 
the  modification  is  de  minimis. 
However,  where  a  proposed 
modification  involves  more  than  one 
discrete  unit,  the  source  may  have 
sufficient  creditable  internal  decreases 
that  could  be  applied  at  a  1.3  to  1  offset 
ratio  against  the  emissions  increase  at 
particular  luiits.  In  such  circumstances, 
sections  182(c)(7)  and  (8)  of  the  CAA 
function  to  allow  a  soiure  to  tise 
creditable  internal  decreases  that  are 


25506 Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13.  2003 /Rules  and  Regulations 


insufficient  to  avoid  nonattainment  NSR 
for  an  entire  project  to  still  avoid  NSR 
requirements  for  certain  units  involved 
in  a  major  modification.  Illinois  has 
made  changes  to  its  NSR  rules  so  as  to 
be  able  to  follow  this  interpretation. 

Review  of  Individual  Amendments  to 
Illinois'  NSR  Rules 

The  first  change  made  by  Illinois  was 
to  revise  35  HI.  Adm.  Code  203.207(d), 
the  applicability  criteria  for  major 
modiJBcations  in  serious  and  severe 
ozone  nonattainment  areas.  The 
eunendment  better  follows  the  wording 
of  section  182(c)(6)  of  the  CAA. 
Accordingly,  35  111.  Adm.  Code 
203.207(d)  no  longer  provides  that 
changes  at  a  discrete  operation  or  unit 
can  be  subject  to  NSR  when  the  soince 
as  a  whole  would  not  experience  a  de 
minimis  increase  in  emissions  as  a 
result  of  the  proposed  modification. 

A  related  change  was  made  to  35  lU. 
Adm.  Code  203.206(d),  a  provision  in 
the  applicability  criteria  for  major 
sources  dealing  with  reconstruction  of  a 
source.  Illinois  deleted  this  provision, 
which  allowed  reconstruction  of  a 
source  to  be  treated  as  a  major  new 
soince.  This  provision  applied  in 
Illinois  when  changes  at  an  individual 
operation  or  imit  could  trigger 
nonattainment  NSR  independent  of 
emission  decreases  elsewhere  at  the 
soince.  This  provision  is  no  longer 
considered  relevant  by  Illinois  imder 
the  amended  NSR  rules  with  source- 
wide  netting  of  contemporaneous 
emissions  increases  and  decreases 
available  to  determine  whether  a 
proposed  project  would  be  a  major 
modification. 

Illinois  also  made  a  related  change  to 
35  111.  Adm.  Code  203.207(c)(1),  in  the 
applicability  criteria  for  major 
modifications.  Illinois  deleted  the 
specific  exclusion  for  replacements 
since  the  term  reconstruction  was  no 
longer  available  to  govern  this 
exclusion. 

Illinois  added  35  111.  Adm.  Code 
203.207(e)  and  revised  35  111.  Adm. 
Code  203.301(e)  to  better  follow  the 
language  of  section  182(c)(7)  of  the 
CAA,  the  "Special  Rule  for 
Modifications  of  Sources  Emitting  Less 
Than  100  Tons."  As  allowed  by  this 
special  rule  for  modifications  at  smaller 
soiuces,  Illinois'  NSR  rules  do  not  apply 
the  reqiiirements  of  nonattainment  NSR 
to  a  discrete  operation  or  imit  involved 
in  a  major  modification  for  which  the 
source  elects  and  is  able  to  provide 
internal  offsets  at  a  ratio  of  1.3  to  1.  In 
addition,  major  modifications  at  these 
smaller  major  sources  are  only  required 
to  comply  with  Best  Available  Control 


Technology,  rather  than  the  Lowest 
Achievable  Emission  Rate. 

Finally,  Illinois  added  35  111.  Adm. 
Code  203.301(f),  replacing  previous  35 
111.  Adm.  Code  203.301(e)(2),  to  better 
follow  the  language  of  section  182(c)(8) 
of  the  CAA,  the  "Special  Rule  for 
Modifications  of  Sources  Emitting  100 
Tons  or  More."  As  allowed  by  this 
special  rule,  for  modifications  at  larger 
major  sources,  Illinois'  NSR  rules  do  not 
ap^y  the  LAER  requirement  of 
nonattaimnent  NSR  to  a  discrete 
operation  or  unit  involved  in  a  major 
modification  for  which  the  source  elects 
and  is  able  to  provide  internal  offsets  at 
a  ratio  of  1.3  to  1. 

What  Is  the  Impact  of  These  Changes  on 
the  Emissions  Reductions  Market 
System  (ERMS)? 

The  ERMS,  which  is  codified  in  35  111. 
Adm.  Code  Part  205,  is  a  pro-am 
adopted  by  Illinois  for  the  Northeastern 
Illinois  ozone  nonattainment  area  to 
reduce  emissions  of  volatile  organic 
material  (VOM)  from  major  stationary 
soinces.  Illinois'  amendments  to  35  111. 
Adm.  Code  203  may  have  an  effect  on 
the  calculation  of  certain  sources' 
baselines  and  allocations  of  allotment 
trading  units  (ATUs)  under  the  ERMS. 
ERMS  required  subject  sources  to 
determine  their  baseline  levels  of 
volatile  organic  material  emissions. 
Generally,  sources  receive  annual 
allotments  of  ATUs  equivalent  to  their 
baseline  emissions  less  12%.  At  the  end 
of  each  calendar  year,  soinces  "tiun  in" 
ATUs  in  an  amoimt  not  less  that  their 
volatile  organic  material  emissions 
during  the  preceding  ozone  season. 
When  a  sources'  emissions  exceed  its 
allotment  of  ATUs,  the  source  must  buy 
ATUs  from  other  soinces  that  have  been 
able  to  reduce  their  emissions  below 
their  allotments. 

Under  the  amendments  to  35  III. 
Adm.  Code  203,  a  soince  that  has  a 
modification  to  a  discrete  unit  would 
have  the  option  to  net  out  on  a  source- 
wide  basis  which  would  mean  that  the 
modification  would  not  be  subject  to 
requirements  of  NSR.  This  would  allow 
sources  to  potentially  have  a  larger 
baseline  under  ERMS  because  they  are 
now  subject  to  less  stringent 
requirements  pursuant  to  nonattainment 
NSR. 

This  final  rule  is  not  anticipated  to 
significantly  effect  the  ERMS  baselines 
that  have  already  been  set.  Those 
baselines  were  set  generally  using  the 
average  of  the  two  seasonal  allotments 
periods  with  the  highest  VOM 
emissions  during  1994,  1995,  and  1996. 
The  sources  that  set  their  baselines 
under  this  requirement  did  so  prior  to 
the  approval  of  this  rule  change  and 


were  processed  according  to  the  rules 
that  applied  at  that  time.  Any  change 
requested  by  a  soince  to  its  baseline 
would  entail  a  significant  revision  to  the 
soince's  CAAPP  permit  and  can  be 
evaluated  on  an  individual  basis. 

What  Is  Involved  in  lliis  Final  Action? 

EPA  is  approving  a  requested  revision 
to  Illinois  Sff  affecting  the 
nonattainment  NSR  ndes  at  35  111.  Adm. 
Code  203,  submitted  on  August  31, 
1998.  The  amendments  to  35  111.  Adm. 
Code  203  are  intended  to  better  track  the 
language  of  sections  182(c)(6),  (7)  and 
(8)  of  the  CAA,  and  to  make  other 
revisions  consistent  with  this  effort. 
Tracking  of  these  sections  more  closely 
allows  Illinois  to  accommodate  EPA 
guidance  these  provisions  of  the  CAA. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Ordw  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  StKes,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
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Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
JJ.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  14,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference. 
Carbon  monoxide.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compoimds. 

Dated:  April  2,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

■  For  the  reasons  stated  in  the  preamble, 
part  52,  chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  O — Illinois 

■  2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(167)  to  read  as 
follows: 

§52.720    Identification  of  plan. 


(c)*  *  * 

(167)  On  August  31, 1998,  Illinois 
submitted  revisions  to  its  major 
stationary  sources  construction  and 
modification  rules  (NSR  Rules)  as  a 
State  Implementation  Plan  revision 
request.  These  revisions  apply  only  in 
areas  in  Illinois  that  have  been 
designated  as  being  in  serious  or  severe 
nonattainment  with  the  national 
ambient  air  quality  standards  for  ozone. 

(il  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  A:  Permits 
and  General  Provisions,  Part  203  Major 
Stationary  Sovu-ces  Construction  and 
Modification,  Subpart  B:  Major 
Stationary  Sources  in  Nonattaiimient 
Areas,  Section  203.206  Major  Stationary 
Source  and  Section  203.207  Major 
Modification  of  a  Source;  and.  Subpart 
C:  Requirements  for  Major  Stationary 
Soinces  in  Nonattainment  Areas, 
Section  203.301  Lowest  Achievable 
Emissions  Rate.  Amended  in  R98-10  at 
22  111.  Reg.  5674,  effective  March  10. 
1998. 

[FR  Doc.  03-11749  Filed  5-12-03;  8:45  am] 
aiUJNG  CODE  6560-6(M> 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  71 
tFRL-7497-4] 

Revisions  to  Federal  Operating 
Permits  Program  Fee  Payn>ent 
Deadlines  for  Califomia  Agricultural 
Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  amend  the  Federal  Operating 
Permits  Program  imder  title  V  of  the 
Clean  Air  Act  (Act)  to  extend  the  date 
by  which  State-exempt  major 
agricultural  sources  in  Califomia  must 
pay  fees  and  to  allow  their  permit 
applications  to  be  considered  complete 
even  though  fees  may  not  have  been 
paid  on  or  before  the  date  that 
applications  are  due.  This  action  allows 
EPA  to  process  the  applications  and 
issue  permits  while  the  Agency 
computes  a  fee  amoimt  based  on  the 
cost  of  administering  the  permits 
program  for  these  sources.  The 
amendments  extend  the  due  date  for 
submitting  operating  permit  fees  to  EPA 
until  May  14,  2004,  for  agricultiual 
soinces  that  are  major  sources  subject  to 
title  V  but  are  not  being  permitted  by  35 
local  air  districts  in  the  State  of 
Califomia.  We  are  issuing  the 
amendments  as  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  the  revisions  as  noncontroversial 
and  anticipate  no  significant  adverse 
comments. 

DATES:  This  direct  final  rule  will  be 
effective  on  Jime  27,  2003  imless 
significant  adverse  comments  are 
received  by  June  12,  2003.  If  significant 
adverse  comments  are  received,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect.  • 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  EPA  Docket 
Center  (Air  Docket),  U.S.  EPA  West 
(MD-6102T),  Room  B-108, 1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2003-0047.  By 
hand  delivery/courier,  comments  may 
be  submitted  to  EPA  Docket  Center, 
Room  B-108,  U.S.  EPA  West,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
OAR-2003-00047. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Ms. 
Candace  Carraway,  U.S.  EPA, 
Information  Transfer  and  Program 
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Implementation  Division,  C304-04, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
3189,  facsimile  number  (919)  541-5509. 
electronic  mail  address: 
carra  way.  candace@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us." 
or  "om-"  means  EPA. 

Regulated  Entities 

Categories  and  entities  potentially 
affected  by  this  action  include 
agricultiual  sources  that  are  major 
sources  subject  to  title  V  but  are  not 
being  permitted  by  any  of  the  following 
35  local  air  districts  in  the  State  of 
California:  Amador  County  Air        • 
Pollution  Control  District  (APCD), 
Antelope  Valley  APCD,  Bay  Area  Air 
Quality  Management  District  (AQMD), 
Butte  County  AQMD,  Calaveras  County 
APCD,  Colusa  County  APCD,  El  Dorado 
County  APCD,  Feather  River  AQMD, 
Glenn  County  APCD,  Great  Basin 
Unified  APCD,  Imperial  County  APCD, 
Kem  Coimty  APCD,  Lake  County 
AQMD,  Lassen  County  APCD,  Mariposa 
Coimty  APCD,  Mendocino  County 
APCD,  Modoc  County  APCD,  Mojave 
Desert  AQMD,  Monterey  Bay  Unified 
APCD,  North  Coast  Unified  AQMD, 
Northern  Sierra  AQMD,  Northern 
Sonoma  County  APCD,  Placer  County 
APCD,  Sacramento  Metro  AQMD,  San 
Diego  County  APCD,  San  Joaquin  Valley 
Unified  APCD,  San  Luis  Obispo  County 
APCD,  Santa  Barbara  Coimty  APCD, 
Shasta  County  APCD,  Siskiyou  County 
APCD,  South  Coast  AQMD,  Tehama 
County  APCD,  Tuolunme  County  APCD, 
Ventura  County  APCD,  and  Yolo-Solano 
AQMD. 

Direct  Final  Rule 

We  are  publishing  this  direct  final 
rule  without  prior  proposal  because  we 
view  this  as  noncontroversial  and  do 
not  anticipate  adverse  comments. 
However,  in  the  Proposed  Rule  section 
of  this  Federal  Register,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  in  the  event 
that  adverse  comments  are  filed. 

If  we  receive  any  significant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  conunent  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 


No.  OAR-2003-0047.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
confidential  business  information  or 
other  information  whose  disclosiu'e  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the  Air 
Docket  in  the  EPA  Docket  Center.  (EPA/ 
DC)  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/ . 
An  electronic  version  of  the  public 
docket  is  available  through  H'A's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  this  document. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

World  Wide  Web  (WWW) 

After  signature,  the  final  rule  will  be 
posted  on  the  policy  and  guidance  page 
for  newly  proposed  or  final  rules  of 
EPA's  Technology  Transfer  Network 
(TTN)  at  http://www.epa.gov/ttn/oarpg/ 
t5.html.  For  more  information,  call  the 
TTN  Help  line  at  (919)  541-5384. 

Outline 

The  contents  of  the  preamble  are 
listed  in  the  following  outline: 

I.  Background 

II.  Revisions  to  the  Fee  Payment 

Requirements 

III.  Direct  Final  Rule 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 


D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  ProtecUon  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 
K.  Judicial  Review 

I.  Background 

Title  V  of  the  Clean  Air  Act  (Act) 
requires  all  State  permitting  authorities 
to  develop  operating  permits  programs 
that  meet  certain  Federal  criteria 
codified  at  40  CFR  part  70.  Pursuant  to 
title  V,  EPA  promulgated  final 
regulations  at  40  CFR  part  71  to 
establish  EPA's  program  for  issuing 
Federal  operating  permits  to  sources 
located  in  areas  lacking  an  EPA- 
approved  or  adequately  administered 
operating  permits  program.  See  61  FR 
34202  (July  1,  1996). 

On  November  30,  2001,  we 
promulgated  final  full  approval  of  34 
California  districts'  title  V  operating 
permits  programs.  See  66  FR  63503 
(December  7,  2001).'  Our  final 
rulemaking  was  challenged  by  several 
environmental  and  community  groups 
alleging  that  the  full  approval  was 
unlawful  based,  in  part,  on  an 
exemption  in  section  42310(e)  of  the 
California  Health  and  Safety  Code 
which  precluded  local  districts  from 
requiring  title  V  permits  for  major 
agricultural  sources.  EPA  entered  into  a 
settlement  of  this  litigation  which 
required,  in  part,  that  the  Agency 
propose  to  partially  withdraw  approval 
of  the  34  fully  approved  title  V 
programs  in  California. 

We  partially  withdrew  approval  of  the 
title  V  programs  for  the  34  local  air 
districts  listed  above  and  began 
administering  the  part  71  program  for 
the  State-exempt  agricultiual  sources 
(herein  also  referred  to  as  "agricultiual 
sources")  located  in  the  34  local  air 
districts  on  November  14,  2002. ^  See  67 
FR  63551  (October  15,  2002).  Consistent 
with  the  settlement  agreement  and  our 
final  rule  for  these  34  districts,  State- 


'  Antelope  Valley  APCD  was  not  included  in  our 
final  action  because  its  initial  interim  approval 
status,  granted  on  December  19,  2000(65  FR  79314), 
had  not  yet  expired.  On  January  21,  2003,  however. 
Antelope  Valley's  interim  approval  status  expired. 

^  "State-exempt  agricultural  source"  refers  to 
those  stationary  agricultural  sources  in  California 
that  are  presently  exempt  from  all  air  permitting 
requirements  under  California  Health  and  Safety 
Coda  42310(e). 
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exempt  major  agricultural  sources 
subject  to  the  part  71  program  due  to 
diesel  engine  emissions  must  submit 
their  permit  applications  by  May  14. 
2003.  while  aU  other  major  stationary 
agricultural  sources  must  submit  part  71 
applications  to  EPA  no  later  than 
August  1,  2003.  On  January  21.  2003. 
EPA  began  implementation  of  the  pari 
71  program  for  major  stationary  sources 
in  the  Antelope  Valley  APCD  as  a  result 
of  the  expiration  of  the  program's 
interim  approval. 

n.  Revisions  to  the  Fee  Payment 
Requirements 

Part  71  requires  that  permit  applicants 
submit  permit  fees  with  their 
applications  in  order  for  the  application 
to  be  deemed  complete.  See  §  71.5(a)(2). 
If  a  source  fails  to  submit  a  timely  and 
complete  application,  it  may  be  subject 
to  an  enforcement  action  for  operating 
without  a  permit.  See  §  71.7(b).  Also,  a 
source  that  fails  to  submit  fees  within  30 
days  of  the  due  date  is  subject  to  a  50 
percent  penalty.  See  §  71.9fl)(2). 

We  are  deferring  the  fee  payment  due 
date  for  State-exempt  agricultural  . 
sources  in  California  that  are  subject  to 
the  part  71  program  because  we  believe 
the  standard  part  71  fee  may 
significantly  exceed  the  actual  cost  of 
administering  a  program  for  agricultural 
sources,  and  we  do  not  have  the 
information  to  complete  a  rulemaking  to 
establish  a  different  fee  prior  to  the  May 
14,  2003,  application  deadline.  The  part 
71  fee  schedule  in  §  71.9(c)  is  designed 
to  cover  the  cost  of  permitting  more 
complex,  industrial  sources.  We  need 
additional  time  to  evaluate  the  likely 
costs  of  permitting  the  State-exempt 
agricultiiral  sources.  Also,  as  we  gain 
experience  with  the  program,  we  will  be 
in  a  better  position  to  establish  a  cost- 
based  fee.  For  these  reasons,  we  are 
amending  §  71.9(f)  to  extend  the  due 
date  for  permit  fees  for  State-exempt 
agricultural  sources  until  May  14,  2004. 
Unless  we  set  a  different  fee  amount 
through  rulemaking  before  that 
extended  date,  the  fee  schedule  in 
§  71.9(c)(1)  would  apply. 

At  this  time  the  Agency  has  no 
experience  with  or  data  on  the  cost  of 
piennitting  agricultiual  sources,  but  we 
expect  that  agricultural  sources  will 
have  fewer  applicable  requirements  and 
associated  monitoring  requirements, 
and  they  will  require  simpler  permits 
than  do  most  industrial  sources.  One 
key  difference,  for  example,  is  that  no 
State-exempt  agricultural  source  has 
been  issued  a  permit  to  construct 
emission  sources  associated  with  its 
agricultural  operation,  whereas  most,  if 
not  all.  nonagricultural  major  stationary 
sources  of  air  pollution  in  the  State  have 


been  issued  preconstruction  permits. 
Requirements  and  conditions  in 
preconstruction  permits  are  applicable 
requirements  that  must  be  folded  into  a 
title  V  permit.  In  addition.  State 
implementation  plan-approved 
stationary  source  prohibitory  rule 
requirements  are  mostly  directed  at 
nonagricultural  operations.  Similarly, 
few.  if  any.  State-exempt  agricultural 
sources  would  be  subject  to  maximum 
achievable  control  technology 
standards.  For  an  example  of  the  type 
and  complexity  of  nonagricultural  title 
V  permits,  please  see  certain  district 
permits  posted  on  the  California  Air 
Resources  Board  webpage  at:  http:// 
www. aib.ca.gov/fcaa/tv/iyinfo/ permits/ 
permits.htm. 

Based  on  this  difference  in  the 
number  of  applicable  requirements,  we 
believe  that  at  every  stage  of  the  permit 
process,  permitting  agricultural  sources 
will  on  average  be  less  complex  and 
time  consuming  than  permitting 
industrial  sources.  For  agricultural 
sources,  the  technical  review  of  the 
application  will  be  less  time  consuming 
because  it  will  be  easier  to  determine  if 
all  the  applicable  requirements  are 
referenced  in  the  application.  Similarly, 
it  will  be  easfer  to  determine  whether 
the  source  is  in  compliance  with  all  of 
its  applicable  requirements  and  whether 
a  compliance  schedule  needs  to  be 
developed  in  the  permit.  Permits  that 
have  fewer  applicable  requirements  will 
require  less  time  to  develop  with  respect 
to  monitoring  issues  which  typically 
involves  a  review  of  the  monitoring 
proposed  by  the  permit  applicant  for 
each  applicable  requirement  and  a* 
justification  in  the  permit's  statement  of 
basis  for  the  monitoring  required  in  the 
permit.  There  will  be  fewer 
recordkeeping  and  reporting 
requirements  tied  to  applicable 
requirements  to  include  in  the  permits. 
Finally,  because  there  are  fewer 
applicable  requirements  and  reports 
required  by  the  permit,  these  permits 
should  be  easier  for  EPA  to  implement 
and  enforce  compared  to  the  typical 
industrial  source  permit. 

EPA  also  expects  to  develop  some 
general  permits  for  some  State-exempt 
agricultural  sources  which  would  be 
less  resource  intensive  to  develop  and 
implement  than  permits  that  are  issued 
on  a  case-by-case  basis.  Although  EPA 
has  not  issued  any  general  permits,  we 
estimate  that  it  takes  on  average  328 
hours  to  develop  and  issue  an 
individual  permit  and  80  hours  to 
develop  and  issue  a  general  permit  that 
would  apply  to  many  sources.  See 
Information  Collection  Request  for  Part 
70  Operating  Permit  Regulations,  EPA 
Number  1587.05.  One  reason  for  the 


difference  in  the  estimates  is  that 
general  permits  are  only  appropriate  for 
less  complex  sources  with  few 
applicable  requirements. 

Once  a  general  permit  is  developed, 
EPA  would  not  make  individual 
judgements  relative  to  the  permit  terms 
for  the  sources  covered  by  the  permit 
The  monitoring,  recordkeeping,  and 
reporting  requirements  of  the  general 
permit  would  not  vary  from  source  to 
source.  Once  the  general  permit  has 
been  issued  after  an  opportunity  for 
public  participation  and  affected  State 
review.  EPA  may  grant  or  deny  a 
source's  request  to  be  covered  by  a 
general  permit  without  further  public 
participation  or  affected  State  review. 
Thus,  EPA  would  bear  the  cost  of  one 
public  hearing  at  most  on  the  permit,  as 
opposed  to  the  individual  public 
hearings  that  can  be  requested  for 
permits  that  are  developed  individually. 

Once  we  have  determined  where  it  is 
appropriate  to  develop  general  permits, 
we  will  be  in  a  position  to  add  those 
costs  to  other  data  on  the  cost  of 
implementing  the  program  for 
agricultural  sources. 

In  order  to  implement  the  later  fee 
payment  due  date,  we  are  also 
amending  §  71.9(f)  to  remove  the 
requirement  that  fees  be  paid  at  the  time 
of  the  permit  application  in  order  for  the 
applications  from  State-exempt 
agricultural  sources  to  be  considered 
complete. 

Absent  these  amendments,  State- 
exempt  agricultural  sources  would  have 
been  required  to  pay  fees  that  may 
substantially  exceed  the  cost  of 
administering  the  part  71  program  or 
become  subject  to  enforcement  actions 
for  operating  without  a  title  V  permit 
and  for  failure  to  pay  fees. 

m.  Direct  Final  Rule 

EPA  believes  this  direct  final  rule  is 
necessary  because  the  standard  part  71 
fee  that  is  based  on  costs  of  permitting 
industrial  sources  may  substantially 
exceed  the  cost  of  rannitting  the 
simpler  agricultyu^sources,  and  many 
of  these  source^^ust  submit 
application^K^  fees  by  May  14,  2003. 
Even  withyf  Tirebt  final  rulemaking,  this 
rule  will  rot  be  effective  by  the  date 
permit  applications  are  due  for  certain 
agricyimral  sources.  Thus,  applications 
subdiitted  on  May  14.  2003,  without  a 
p^ment  of  fees  will  be  temporarily 
icomplete  while  this  rulemaking  is 
conducted.  Once  this  rulemaking  is 
completed  and  effective,  however. 
applications  otherwise  meeting  the 
requirements  of  part  71  that  are 
submitted  without  fees  can  be  deemed 
complete  without  further  action  by  the 
applicant. 
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IV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whetlier  a  regulatory  action  is 
"significant"  and  tlierefore  subject  to 
OiBce  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

1 .  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  affecting  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  Dudgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  Executive  Order  12866,  EPA 
has  determined  that  this  direct  final  nde 
is  not  a  "significant  regulatory  action" 
because  it  simply  defers,  rather  than 
imposes,  one  regulatory  requirement 
and  raises  no  novel  legal  or  policy 
issues.  Therefore,  this  action  is  not 
subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  direct  final  rule  does  not  impose 
any  new  information  collection  biu-den. 
The  action  merely  defers  the  fee 
payment  deadline  for  certain 
agricultural  soiuces  that  are  subject  to 
the  action.  However,  OMB  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations,  40  CFR  part  71, 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  has  assigned  OMB  control  niunber 
2060-0336  (EPA  ICR  No.  1713.04). 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  b  r  person 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  tjie  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  tecmiology 
and  systems  for  the  purposes  o 
collecting,  validating,  and  verif  ring 
information,  processing  and 
maintaining  information,  and  d  sclosing 
and  providing  information;  adji  st  the 
existing  ways  to  comply  with  a  ly 
previously  applicable  instructi<  as  and 


requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  QFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice- 
and-comment  rulemaking  requirements 
under  the  Administrative  Procedxu-e  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as  (1)  a  small  business 
that  meets  the  Small  Business 
Administration  size  standards  for  small 
businesses  foimd  in  13  CFR  121.201;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  country,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  a  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities  since  the  primary  purpose  of  the 
regulatory  flexibility  andyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities"  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
nde.  The  amendments  in  today's  final 
rule  would  merely  defer  the  deadline  for 
paying  permit  fees  for  sources  affected 
by  the  final  rule,  thereby  giving  them 
more  flexibility  and  reducing  the 


,  burden  on  these  sources.  We  have 
therefore  concluded  that  today's  final 
rule  will  relieve  regulatory  burden  for 
all  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfundedlvlandates 
Reform  Act  (UMRA),  Public  Law  104^, 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  with  "Federal  mandates" 
that  may  result  in  expenditures  by  State, 
local,  and  tribal  goverrunents,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
20§  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least-costly, 
most  cost-effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  where  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
governments,  including  tribal 
goverrunents,  EPA  must  have  developed 
xmder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  goverrunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UN^A)for 
State,  local,  or  tribal  goverrunents,  or  the 
private  sector.  Today's  direct  final  rule 
imposes  no  enforceable  duty  on  any 
State,  local,  or  tribal  goverrunents  and 
merely  defers  the  payment  of  permit 
fees  for  certain  permit  applicants. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fix)m  this 
action.  Thus,  today's  action  is  not 
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subject  to  sections  202  and  205  of  the 
UMRA. 

In  addition,  EPA  has  determined  that 
this  direct  final  contains  no  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  goverrunents 
because  it  imposes  no  new  requirements 
and  imposes  no  additional  obligations 
beyond  those  of  existing  regulations. 
Therefore,  today's  direct  final  rule  is  not 
subject  to  the  requirements  of  section 
203oftiieUMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunept. " 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
wiU  not  impose  any  new  requirements 
but  rather  will  defer  payment  of  fees  for 
certain  permit  applicants.  Accordingly, 
it  will  not  alter  the  overall  relationship 
or  distribution  of  powers  between 
governments  for  part  71  operating 
permits  programs.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
direct  final  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  "Consultation 
and  Coordination  with  Indian  Tribal 
Govermnents"  (65  FR  67249,  November 
6,  2000),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

'This  direct  final  rule  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 


Today's  action  does  not  significantiy  or 
imiquely  affect  the  communities  of 
Indian  tribal  goverrunents.  As  discussed 
above,  today's  action  imposes  no  new 
requirements  and  merely  defers  fee 
payment  for  certain  permit  applicants. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  is  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envirorunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children  and 
explain  why  the  plarmed  regxdation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  1 3045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risk  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  direct  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
"economically  significant"  imder 
Executive  Order  12866,  and  it  does  not 
establish  an  envirorunental  standard 
intended  to  mitigate  health  and  safety 
risks. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  direct  final  nde  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distiibution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications. 


test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

The  NTTAA  does  not  apply  to  this 
direct  final  rule  because  it  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
volimtary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq,,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  carmot  take  effect 
until  60  days  aJFter  it  is  published  in  the 
Federal  Register.  This  direct  final  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  be  effective 
on  June  27,  2003  imless  significant 
adverse  comments  are  received  by  June 
12,  2003. 

K.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  14,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  vdthin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subiects  in  40  CFR  Part  71 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 


25512 


Federal  RAster/Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations 


Dated:  May  7,  2003. 
Christine  Todd  Whitman, 

Administrator. 

m  For  the  reasons  set  out  in  th^  preamble, 
chapter  I  of  title  40  of  the  Co-^  of  Federal 
Regulations  is  amended  as  fo [lov/s: 


PART  71 —{AMENDED] 

■  1.  The  authority  citation  foi  part  71 
continues  to  read  as  follows  j 

Authority:  42  U.S.C.  7401,  ef  j 

Subpart  A — [Amended] 

■  2.  Section  71.9  is  amendea  I  adding 
paragraph  (f)(5)  to  read  as  fc  ..<ws: 

§71.9    Permit  fees. 

***** 

(f)*   *  * 

(5)  Notwithstanding  the  ">H">ve  and 
§  71.5(a)(2),  initial  fee  paym     Is  for 
sources  that  are  subject  to  the  part  71 
program  for  State-exempt  agricultural 
sources  in  California  local  air  districts 
are  due  on  May  14,  2004.  Before  May 
14,  2004,  initial  applications  from  these 
sources  that  are  timely  and  otherwise 
complete  shall  not  be  deem**' 
incomplete  due  to  the  fact  that  fees  are 
not  submitted  with  the  applications. 
***** 

[FR  Doc.  03-11910  Filed  5-12-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 73, 74, 80, 90,  and  97 

[ET  Docket  No.  02-16;  FCC  03-39] 

Below  28  MHz 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  docimient,  the 
Commission  amends  its  rules  to 
implement  domestically  various 
allocation  decisions  from  International 
Telecommimication  Union  ("ITU") 
World  Radiocommunication 
Conferences  concerning  the  frequency 
bands  below  28  MHz.  The  rules  update 
the  Commission's  rules  so  they  are  more 
consistent  with  international 
regulations,  update  various  rule  parts  to 
affect  the  allocation  changes,  and 
update  rules  that  were  not  recentiy 
reviewed. 

DATES:  Effective  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shameeka  Parrott,  Office  of  Engineering 
and  Technology,  (202)  418-2062,  email: 
spaiTott@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  ET  Docket  No.  02-16,  FCC 
03-39,  adopted  February  25,  2003,  and 
released  March  3,  2003.  The  full  text  of 
this  Commission  decision  is  available 
on  the  Commission's  Internet  site  at 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
dociunent  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Room  CY-B402, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  Alternate  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

Summary  of  the  Report  and  Order 

1.  In  the  fleport  and  Order,  the 
Commission  amended  parts  2,  73,  74, 
80,  90,  and  97  of  the  Commission's  rules 
to  implement  domestically  various 
allocation  decisions  from  ITU  World 
Radiocommunication  Conferences 
concerning  the  frequency  bands  below 
28  MHz. 

2.  International  Broadcast 
Frequencies.  The  Commission  foimd 
that  implementing  allocation  changes 
from  World  Administration 
Radiocommunication  Conference 
("WARC")  1979  and  WARC-92 
concerning  high  frequency  broadcast 
("HFBC")  would  significanUy  increase 
the  amount  of  spectrum  available  for 
HFBC,  and  conform  to  international 
regulations.  The  Commission  states  that 
implementing  these  allocation  changes 
would  promote  national  interest  aroimd 
the  world  and  increase  the  international 
communications  provided  by  HFBC. 

3.  To  provide  more  effective  use  of  the 
WARC-79  HFBC  bands,  the 
Commission  deleted  the  fixed  service 
allocation  bom  the  WARC-79  bands  to 
make  these  bands  available  exclusively 
to  the  broadcasting  service.  These  bands 
are  also  added  to  the  Commission's 
rules  for  international  broadcast 
stations,  which  provide  an  additional 
850  kilohertz  of  exclusive  spectrum  for 
international  broadcasters.  Federal 
government  agencies  are  permitted  to 
operate  existing  fixed  stations  in  the 
bands  9775-9900  kHz,  11650-11700 
kHz,  and  11975-12050  kHz  on  a  non- 
harmful  interference  basis  to  the 
international  broadcast  stations. 

4.  Until  the  transition  of  the  WARC- 
92  HFBC  bands  to  exclusive 
broadcasting  service  use  becomes 
effective  on  April  1,  2007,  the 
Commission  allocated  the  790  kilohertz 
of  spectrum  to  the  broadcasting  service 


on  a  shared  primary  basis  with  existing 
fixed  and  mobile  services.  Consistent 
with  changes  being  made  to  the 
allocation  of  the  WARC-92  HFBC 
bands,  the  Commission  ceased  to  issue 
licenses  for  new  non-Federal 
government  stations  in  the  fixed  and 
mobile  services  on  April  1,  2001.  The 
Commission  added  iiiformational  notes 
to  part  80  (the  maritime  service  rules) 
stating  that  radioprinter  use  of  the  bands 
5900-5950  kHz  and  7300-7350  kHz  and 
Alaska  private-fixed  station  use  of  the 
frequency  11601.5  kHz  is  on  the 
condition  that  harmful  interference  is 
not  caused  to  HFBC. 

5.  The  Broadcasting  Board  of 
Governors  ("BBC")  filed  comment  in 
reference  to  limiting  WARC-92  HFBC 
bands  to  single-sideband  ("SSB") 
technology,  which  BBG  believed  would 
limit  flexibility  and  increase  costs.  The 
Commission  agreed  with  BBG  that 
international  broadcasters  would  not 
use^B  techniques  because  recent  ITU 
studies  demonstrated  extremely  limited 
availabiliW  of  SSB  receivers. 

6.  Finally,  the  Conunission  amended 
rules  that  would  update  the 
international  broadcasting  rules  to 
reflect  current  practices  and  make  them 
consistent  with  ITU  Radio  Regulations. 
The  Commission  revised  the  frequency 
tolerance  of  0.0015  percent  of  the 
assigned  fiwjuency  to  the  ciurent  ITU 
standard  of  10  hertz  in  §  73.756(c). 
Given  that  there  are  few  HI^C  stations 
and  many  are  non-profit,  the 
Commission  is  grandfathering  existing 
stations  that  do  not  meet  this  new 
standard.  Also,  the  HFBC  definitions  in 
§  73.701  of  the  ryles  are  revised  to 
reflect  international  requirements  as 
specified  in  the  WRC-97  Final  Acts. 
Currentiy,  the  band  25600-25670  kHz  is 
used  by  radio  astronomy  service  and  not 
by  HFBC  stations.  Therefore,  the 
Commission  deleted  this  band  from  the 
list  of  frequencies  available  to  HFBC 
stations  in  part  73  of  the  rules.  With  the 
Commission's  rules  now  agreeing  with 
the  ITU  Table  of  Frequency  Allocations, 
domestic  radio  astronomy  observations 
are  protected  in  this  range.  The 
Commission  also  clarified  the  manner  in 
which  the  7100-7300  kHz  band  is  to  be 
used  by  international  broadcast  stations 
by  adding  cross  references  to  the  rules, 
and  replacing  the  target  zone  map  in 

§  73.703  with  the  ciurent  ITU  target 
zone  map.  Finally,  the  last  sentence  in 
§  73.766  is  modified  by  changing  the 
highest  modulating  frequency  from  5 
kilohertz  to  4.5  kilohertz  to  reflect  a 
long-standing  international  provision. 

7.  AM  Expanded  Band.  The 
Commission  foimd  that  the  public 
interest  would  be  served  providing 
additional  cleared  spectrum  in  the  band 
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1605-1705  kHz  for  the  AM  broadcast 
service  to  improve  the  technical 
integrity  of  the  service  and  to  remove 
conflicting  regulations  from  the 
Gommission'sjiiles.  Obsolete  service 
I  ales  and  frequency  references  for  parts 
74  and  90  in  this  band  are  removed  in 
order  to  prevent  incompatible  frequency 
authorizations.  This  decision  followed 
the  Commission's  deletion  of  the  land 
mobile  allocation  from  the  band  1605- 
1705  kHz  in  1983,  in  which  frequencies 
Vnthin  this  band  were  inadvertently  left 
in  parts  74  and  90  of  the  rules. 
Specifically,  the  Commission  removed 
the  frequencies  1606  kHz,  1622  kHz, 
and  1646  kHz  from  §  74.402(a)(1);  the 
frequency  1630  kHz  from  §  90.20(c)(3); 
the  frequencies  1614  kHz,  1628  kHz, 
1652  kHz,  1676  kHz,  and  1700  kHz  from 
§90.35  (b)(3);  and  die  band  1605-1705 
kHz  from  §  90. 263.  Consistent  with 
removing  frequencies  1606  kHz,  1622 
kHz,  and  1646  kHz  from  §  74.402(a)(1), 
the  Commission  also  eliminated  all 
reference  to  those  frequencies  from 
§§  74.402(a)  and  74.402(e)(1)  and 
section  74.462(b).  Also,  mobile 
travelers'  information  stations  ("TIS") 
dontinue  to  be  authorized  throughout 
the  AM  Expanded  Band  as  specified  in 
part  90  and  Federal  government  TIS 
stations  operating  on  1610  kHz  have 
primary  status. 

I  8.  With  four  Industrial/Business  Pool 
and  two  non-Federal  government 
radiolocation  licensees  operating  in  the 
AM  Expanded  Band,  these  licensees  are 
permitted  to  continue  operation  on  a 
non-interference  basis  to  AM  radio  and 
TIS  stations,  until  the  end  of  their 
current  license  term  with  no  provision 
far  renewal.  If  an  Industrial/Business 
Pool  or  radiolocation  service  operation 
is  causing  interference  to  either  an  AM 
r&dio  or  TIS  station,  they  wrill  have  to 
immediately  cease  transmission.  The 
Commission  found  that  there  is 
sufficient  alternative  spectrum  to  meet 
the  needs  of  licensees  affected  by  this 
change  and  the  Commission's  staff  vdll 
work  with  those  licensees  to  help  them 
find  suitable  alternative  channels  if  the 
licensee  desires.  Also,  no  application 
fee  will  be  charged  to  licensees  of 
ajffected  stations  that  apply  for  a 
modification  to  obtain  alternative 
channels  before  the  end  of  their  license 
twm. 

I  '9.  In  order  to  protect  the  technical 
integrity  of  the  AM  Expanded  Band,  the 
Commission  deleted  from  the  U.S.  Table 
the  Federal  government  and  non- 
Federal  government  secondary 
radiolocation  allocation  in  the  band 
11605-1705  kHz.  The  Commission  found 
that  these  radiolocation  operations  can 
be  relocated  to  the  band  1900-2000  kHz 
Without  significant  impact  to  ciurent 


operations.  Consistent  with  this 
decision,  the  Commission  removed  the 
band  1605-1705  kHz  from  the 
Radiolocation  Service  Frequency  Table 
in  §  90.103  of  the  rules  and  deleted 
lumeeded  assignment  limitations.  The 
Commission  had  conversations  vtrith 
NTIA  concerning  the  Federal 
government's  radiolocation  assignments 
in  the  sub-band  1615-1705  kHz.  NTIA 
agreed  to  relocate  all  Federal 
government  stations  currently  operating 
in  the  AM  Expanded  Band  within  one 
year  of  the  adoption  date  of  this  Report 
and  Order  (February  25,  2004).  In 
response  to  this,  the  Commission  is 
allowing  the  Federal  government 
radiolocation  stations  to  continue  to 
operate  during  this  one-year  transition 
period  on  the  condition  that  harmful 
interference  is  not  caused  to  AM  or  TIS 
stations. 

10.  Continued  Use  of  Frequencies  by 
Broadcast  Auxiliary  Remote  Pickup 
Stations.  The  Commission  is  allowing 
broadcast  auxiliary  stations  to  continue 
using  the  band  26100-26175  kHz 
because  use  of  this  band  by  such 
stations  is  significant  and  then 
secondary  status  will  ensure  that  their 
operation  will  not  hinder  public  coast 
stations.  A  review  of  the  Commission's 
licensing  database  showed  that  there 
were  currently  no  public  coast  stations 
making  use  of  the  four  maritime 
frequencies  (26110  kHz,  26130  kHz, 
26150  kHz,  and  26170  kHz).  Therefore, 
remote  pickup  stations  will  not  impact 
maritime  mobile  operations  and  will 
allow  for  greater  use  of  the  radio 
spectrum. 

11.  Maritime  Services.  The  band  285- 
325  kHz  is  allocated  for  use  in  the 
United  States  to  the  maritime 
radionavigation  service  on  a  primary 
basis,  limited  to  radiobeacons.  These 
operations  vyere  authorized  by  NTIA 
through  footnote  G121  of  its  Manual, 
but  this  footnote  was  not  previously 
coordinated  with  the  Commission. 
Since  this  spectrum  is  Federal 
govemment/non-Federal  government 
shared  spectnun  and  both  entities 
benefit  from  the  use  of  differential 
global  positioning  system  ("DGPS") 
systems,  the  Commission  reclassified 
this  footnote  as  a  U.S.  footnote. 

12.  The  Commission  adopted 
ijitemational  footnote  5.131 
domestically,  authorizing  NAVTEX 
systems  to  use  the  4209.5  kHz  frequency 
exclusively  for  the  transmission  by  coast 
stations  of  meteorological  and 
navigational  warnings  and  ingent 
information  to  ships  by  means  of 
narrow-band  direct-printing  techniques. 
Since  there  are  no  incumbent  users 
operating  in  this  frequency,  the  United 
States  Coast  Guard  ("USCG")  can 


operate  NAVTEX  with  unencumbered 
access  as  a  means  to  improving 
maritime  safety  broadcast  service  to 
mariners.  Also,  at  the  request  of  NTIA, 
the  Commission  adopted  international 
footnote  5.79A  domestically  so  that  the 
operating  characteristics  of  established 
stations  in  the  NAVTEX  service  can  be 
coordinated  by  the  Federal  government 
with  other  administrations  consistent 
with  the  procedures  of  the  International 
Maritime  Organization. 

13.  After  the  ITU  reduced  the  guard 
band  for  the  distress  and  calling 
frequency  at  500  kHz  from  20  kilohertz 
to  10  kilohertz,  the  Commission  deleted 
the  500  kHz  from  its  maritime  rules  as 

a  distress  and  safety  frequency,  but  kept 
this  frequency  available  for  Morse 
radiotelegraph  functions.  At  WRC-03 
Member  States  will  consider  whether 
non-Global  Maritime  Distress  and  Safety 
System  ("GMDSS")  requirements 
should  be  maintained  in  the  ITU  Radio 
Regulations,  and  until  such  time  the 
Commission  reniunbered  international 
footnote  472  as  5.83  in  the  U.S.  Table. 
Also,  until  WRC-03  makes  a  decision, 
the  Commission  reniunbered 
international  footnotes  472a  and  474  as 
5.82  and  5.84,  respectively,  in  the  U.S. 
Table  to  reflect  ITU  changes. 

14.  Although,  WARC-79 
implementation  transitioned  the  bands 
4000-4063  kHz  and  8100-8195  kHz  to 
the  maritime  mobile  service,  these 
bands  are  equally  or  primarily  used  by 
the  fixed  service.  Also,  the  ITU  removed 
the  resolution  that  facilitated  the  change 
of  these  bands  to  the  maritime  mobile 
service  and  its  radio  regulations 
maintain  the  fixed  and  maritime  mobile 
service  allocations  in  these  bands  on  a 
co-primary  basis.  Therefore,  the 
Commission  removed  US236  and 
reinstated  the  direct  U.S.  Table  fixed 
service  allocation  for  these  bands  on  a 
primary  basis  to  match  the  ITU  table. 

15.  Aeronautical  Fixed  Service.  In 
response  to  WRC-95.  the  Commission 
removed  the  limitation  in  footnote  459 
on  use  of  the  160-190  kHz  band  to 
aeronautical  fixed  use  and  allows  all 
eligible  fix^  services  to  access  this 
band.  This  brings  our  domestic  rules  in 
line  with  the  ITU  Radio  Regulations  and 
opens  the  band  for  utilization  by  other 
potential  users.  It  is  noted  that  the 
limitation  only  affects  Region  2  polar 
areas  and  that  Power  Line  Carrier 
("PLC")  uses  wrill  be  coordinated  with 
fixed  use  of  the  band;  therefore,  the 
Commission  found  that  lifting  the 
aeronautical  limitation  will  not  harm 
the  nation's  power  network. 

16.  The  Federal  Aviation 
Administration  ("FAA")  indicated  that 
they  do  not  intend  to  implement  an 
aircraft  safety  service  in  the  band 
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21870-21924  kHz.  Also,  the 
Commission  found  no  apparent 
domestic  support  for  adopting 
international  footnote  5.155B,  which 
limits  most  fixed  use  of  the  band  to  the 
provision  of  services  related  to  aircraft 
flight  safety.  Therefore,  the  Commission 
did  not  implement  footnote  5.155B 
domestically,  but  maintains  the  footnote 
in  the  International  Table  for 
informational  purposes. 

17.  Amateur  Service.  Because  ITU 
Resolution  No.  640  and  international 
footnote  5.120  have  been  removed  from 
the  ITU  Radio  Regulations,  the 
Commission  removed  footnote  5.120 
and  §  97.401(b)  from  the  Commission's 
rules.  The  Commission  did  not  think 
this  would  have  an  impact  on  the 
amateur  stations  to  communicate  with 
foreign  stations  in  disaster  areas,  making 
the  provisions  based  on  the  former  ITU 
Resolution  No.  640  unnecessary. 

18.  Frequencies  Available  for  Forest 
Products  Licensees.  The  Commission 
revised  footnote  US298  to  agree  with 
terminology  now  used  in  part  90  of  the 
Commission's  rules  and  added  the 
frequencies  indicated  in  the  footnote  to 
the  Industrial/Business  Radio  Pool 
Frequency  Table  in  §  90.35,  with  an 
appropriate  note  describing  the  limited 
use  that  is  permitted.  This  decision  does 
not  change  any  regulatory  requirements, 
but  merely  maJces  the  Commission's 
rules  easier  to  understand. 

19.  Ministerial  Conforming  Actions. 
The  Commission  made  many  non- 
substantive changes  to  update  and 
correct  the  U.S.  Table  with  regards  to 
frequency  allocations  below  28  MHz, 
while  the  Commission  also  changed 
U.S.  footnotes  to  conform  to  previous 
decisions  and  to  update  material  in 
certain  rule  parts.  These  changes  were 
made  to  remove  unnecessary  material 
from  the  Conunission's  rules  and  to 
reflect  WRC-2000  Final  Acts  with 
regard  to  the  International  Table  of 
Frequency  Allocations  within  the  Rules. 

20.  The  Commission  removed 
international  footnote  5.60  from  the 
bands  70-90  kHz  and  110-130  kHz 
because  this  footnote  addressed  a 
limitation  on  an  allocation  that  was 
never  made  domestically.  Further,  the 
Commission  removed  the  superfluous 
international  footnote  5.80  from  the 
band  415—435  kHz  because  it  addressed 
limitations  that  did  not  apply  to  this 
band.  The  Commission  also  removed 
the  secondary  direct  U.S.  Table 
allocation  for  the  space  research  service 
in  the  band  19990-19995  kHz  because 
this  allocation  was  contained  in 
footnote  G106,  which  was  recently 
added  to  the  band  19990-20010  kHz. 
The  Commission  updated  footnote  US82 
by  removing  maritiine  channels  that 


were  reallocated  for  other  purposes  in 
1991,  thus  Indicating  clearly  the 
channels  that  are  available  for  ship  and 
coast  station  operations. 

21.  Further,  the  Commission  added  an 
informational  note  to  §  90.35  stating  that 
the  use  of  frequencies  25120  kHz,  25140 
kHz,  25160  kHz,  25180  kHz,  and  25200 
kHz  were  on  a  secondary  basis  to 
stations  in  the  maritime  mobile  service 
(part  80).  In  footnote  US281,  the 
Commission  changed  the  band  "25.07- 
25.11  MHz"  to  "25070-25210  kHz"  and 
updated  "industrial  radio  service"  and 
"Forest  Products  Radio  Service"  to 
"Industrial/Business  Pool."  Limitation  9 
in  47  CFR  90.35  states  this  fact  about 
footnote  US281  and  was  added  to  the 
frequencies  25120  kHz,  25140  kHz, 
25160  kHz,  25180  kHz,  and  25200  kHz. 

22.  Additionally,  the  Commission 
updated  rule  part  cross  reference  in  the 
U.S.  Table.  Specifically,  the 
Conunission  deleted  approximately  50 
cross  references  to  the  International 
Fixed  Public  Radiocommiuiication 
Services  ("IFPRS")  that  no  longer 
existed.  Finally,  the  Conunission 
updated  18  international  country 
footnotes  for  informational  purposes 
because  they  did  not  apply  to  Region  2. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),'  the 
Conunission  incorporated  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  in  the  Notice  of  Proposed 
Rulemaking  and  Order  ["Notice"),  ET 
Docket  No.  02-16.^  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  Notice,  including  the 
IRFA.  The  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  in  the  Report  and 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996  ("CWAAA"), 
Public  Law  104-121, 110  Stat.  847 
(1996). 

By  this  action,  the  Commission 
reallocated  1640  kilohertz  of  spectrum 
from  the  fixed  and  mobile  services  to 
the  broadcasting  service.  This  action 
provides  exclusive  availability  to 
broadcasting  service  in  the  HFBC  bands. 
The  Commission  made  consequential 
changes  to  various  service  rules  that 
updated  the  rules  for  bands  below 
28000  kHz,  so  that  they  better  comport 
with  international  regulations.  Finally, 
this  action  clarifies  the  status  of  services 


in  the  AM  Expanded  Band  (1605-1705 
kHz). 

The  RFA  directs  agencies  to  provide 
a  description  of,  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  action 
taken.  3  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."*  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act.^  A  small  business  concern 
is  one  that:  (1)  Is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").8  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."^  Nationwide,  as  of  1992,  there 
were  approximately  275,801  small 
organizations.^  Finally,  "small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."^ 

Fixed  Service.  It  is  noted  that  there  are 
162  fixed  assignments  authorized  under 
section  90.266  for  long  distance 
communications,^"  Alaska  private-fixed 
assignments,''  and  5  aeronautical  fixed 
station  assignments  '^  that  operate  in  the 
bands  that  were  reallocated  pursuant 
this  Report  and  Order.  Using  the  small 
business  size  standard,  the  Conunission 
believed  that  most  of  the  section  90.266 
licensees  are  telephone,  gas,  and  power 
companies  that  are  not  small  businesses. 
Because  the  Commission  estimated  that 
most  of  these  fixed  service  licensees 
would  not  qualify  as  small  entities 
imder  the  SB  A  definition,  it  is  estimated 


>  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C  601  et 
seq..  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  I  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

^  See  Notice  of  Proposed  Rule  Making  and  Order, 
17  FCC  Red  2789  (2002). 


3  5  U.S.C.  603(b)(3). 

<W.  601(6). 

5  5  U.S.C.  601(3)  (incorporating  by  reference  the 
deHnition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3). 

«  Small  Business  Act,  15  U.S.C.  632. 

'5  U.S.C.  601(4) 

'  1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

95  U.S.C.  601(5). 

"'47  CFR  90.266. 

"  47  CFR  80,  subpart  O— Alaska  Fixed  Stations. 

"  47  CFR  87.275.  87.277,  87.279. 
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that  fewer  than  184  small  entities  will 
be  impacted  by  the  reallocation. 

I  Maritime  Service.  The  Commission 
noted  that  there  are  four  public  coast 
stations  and  four  private  coast  stations 
licensees  that  operate  in  the  bands  being 
reallocated,  and  it  is  estimated  that 
almost  all  of  them  qualify  as  sqiall 
imder  the  SBA  size  standard. 

International  Broadcast  Stations.  The 
ttansmissions  of  international  broadcast 
stations  are  intended  to  be  received 
directly  by  the  general  public  in  foreign 
countries."  There  are  24  international 
broadcast  licensees,  and  the 
Commission  estimated  that  almost  all  of 
them  qualify  as  small  under  the  SBA 
size  standards. 

I  Private  Land  Mobile  Radio  Services. 
1116  Commission  has  not  adopted  a 
special  small  business  size  standard  for 
private  land  mobile  radio  service 
licensees.'*  Therefore  the  size  standards 
and  census  data  small  business 
breakouts  are  utilized.  This  means  that 
such  entities  are  considered  small  if 
they  employ  no  more  than  1 ,500 
persons.  There  are  4  Industrial/Business 
Pool  licensees  and  2  radiolocation 
licensees  in  the  AM  Expanded  Band, 
and  the  Commission  believed  that  none 
of  them  qualify  as  small  under  the  SBA 
size  standards. 

I  One  significant  alternative  that  the 
Commission  considered  was  whether  or 

!)t  to  allow  the  few  high  frequency 
oadcast  ("HFBC")  stations,  many  of 
hich  are  non-profit,  a  longer  time  to 


"See 47  CFR  73.701. 
•*  The  service  is  defined  In  part  90  of  the 
C  xnmission's  rules,  47  CFR  90. 


transition  from  outdated  equipment. 
This  transition  relief  will  be  necessary 
in  instances  in  which  equipment  cannot 
maintain  the  stringent  tolerance 
required  by  the  amended  rule.  This 
Commission  determined  to  grandfather 
existing  international  broadcast  stations 
at  their  current  frequency  tolerance. '^ 
This  will  assist  such  non-profits, 
including  small  entities,  by  providing 
relief  from  the  rule  as  revised.  Also, 
with  regard  to  small  entities  and  others 
operating  in  the  AM  Expanded  Band, 
Commission  staff  will  work  with 
affected  licensees  to  help  them  find 
suitable  alternative  channels  if  the 
licensee  desires.'^  No  fee  will  be 
charged  to  licensees  of  affected  stations 
that  apply  for  modification  for 
alternative  channels  before  the  end  of 
their  license  term. 

The  Commission  will  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act,  5  U.S.C.  801(a)(1)(A).  In  addition, 
the  Commission  will  send  a  copy  of  this 
Report  and  Order,  including  this  FRFA, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

ListofSubiects 

47  CFR  Parts  2,  73.  74,  90.  97 
Radio. 

47  CFR  Part  80 
Alaska,  Radio. 

^^  See  Report  and  Order  ^15. 
'®  See  Report  and  Order  1 19. 


Federal  Commimications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  amends  47  CFR  parts  2,  73, 
74,  80,  90,  and  97  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a,  303,  and 
336,  unless  otherwise  noted. 

■  2.  Amend  §  2.106  as  follows: 

■  a.  Revise  pages  1  through  21  of  the 
Table. 

■  b.  In  the  list  of  International  Footnotes 
in  the  Old  Niunbering  Scheme,  remove 
footnotes  459,  471,  472,  472A,  474,  and 
480. 

■  c.  In  the  list  of  United  States  Footnotes, 
revise  footnotes  US18,  US25,  US82, 
US104,  US225,  US231,  US238,  US281, 
US282,  US283,  US298,  US321,  US340, 
and  US342.  Remove  footnotes  US235 
and  US236.  Add  footnotes  US364, 
US366,  and  US367. 

The  additions  and  revisions  read  as 
follows: 

§  2.1 06    Table  of  Frequency  Allocations. 

***** 

BILUNG  CODE  6712-01-P 
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USl8    Navigation  aids  in  the  U.S.  and  its 
insular  areas  in  the  bands  9-14  kHz,  90-110 
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kHz,  190-415  kHz,  510-535  kHz,  and  2700- 
2900  MHz  are  normally  operated  by  the 
Federal  Government.  However, 
authorizations  may  be  made  by  the  FCC  for 
non-Federal  Government  operations  in  these 
bands  subject  to  the  conclusion  of 
appropriate  arrangements  between  the  FCC 
and  the  Federal  agencies  concerned  and 
upon  special  showing  of  need  for  service 
which  the  Federal  Government  is  not  yet 
prepared  to  render. 
***** 

US25    The  use  oi  frequencies  26110  kHz, 
26130  kHz,  26151  kHz,  and  26172  kHz  may 
be  authorized  to  non-Federal  Government 
remote  pickup  broadcast  base  and  mobile 
stations  on  the  condition  that  harmful 
interference  is  not  caused  to  the  reception  of 
either  international  broadcast  stations 
transmitting  in  the  band  25850-26100  kHz  or 
to  coast  stations  transmitting  in  the  band 
26100-26175iJlz. 
***** 

US82    The  assignable  frequencies  in  the 
bands  4146-4152  kHz,  6224-6233  kHz, 
8294-8300  kHz,  12353-12368  kHz,  16528- 
16549  kHz,  18825-18846  kHz,  22159-22180 
kHz,  and  25100-25121  kHz  may  be 
authorized  on  a  shared  non-priority  basis  to 
Federal  and  non-Federal  Government  ship 
and  coast  stations  (SSB  telephony,  with  peak 
envelope  power  not  to  exceed  1  kW). 
***** 

US104    The  LORAN  Radionavigation 
System  has  priority  in  the  band  90-110  kHz 
in  the  United  States  and  its  insular  areas. 
Radiolocation  land  stations  making  use  of 
LORAN-type  equipment  may  be  authorized 
to  both  Federal  and  non-Federal  Government 
licensees  on  a  secondary  basis  for  offshore 
radiolocation  activities  only  at  specific 
locations  and  subject  to  such  technical  and 
operational  conditions  [e.g.,  power,  emission, 
pulse  rate  and  phase  code,  hours  of 
operation),  including  on-the-air  testing,  as 
may  be  required  on  a  case-by-case  basis  to 
ensure  protection  of  the  LORAN 
radionavigation  system  from  harmful 
interference  and  to  ensure  mutual 
compatibility  among  radiolocation  operators. 
Such  authorizations  to  stations  in  the 
radiolocation  service  are  further  subject  to 
showing  of  need  for  service  which  is  not 
currently  provided  and  which  the  Federal 
Government  is  not  yet  prepared  to  render  by 
way  of  the  radionavigation  service. 
***** 

US225    In  addition  to  its  present  Federal 
Government  use,  the  band  510-525  kHz  is 
available  to  Federal  and  non-Federal 
Government  aeronautical  radionavigation 
stations  inland  of  the  Territorial  Base  Line  as 
coordinated  with  the  military  services.  In 
addition,  the  frequency  510  kHz  is  available 
for  non-Federal  Government  ship-helicopter 
operations  when  beyond  100  nautical  miles 
from  shore  and  required  for  aeronautical 
radionavigation. 
***** 

US231     When  an  assignment  caimot  be 
obtained  in  the  bands  between  200  kHz  and 
525  kHz,  which  are  allocated  to  aeronautical 
radionavigation,  assignments  may  be  made  to 
aeronautical  radiobeacnns  in  the  maritime 
mobile  band  435-490  kHz,  on  a  secondary 


basis,  subject  to  the  coordination  and 
agreement  of  those  agencies  having 
assigiunents  within  the  maritime  mobile 
band  which  may  be  affected.  Assignments  to 
Federal  Government  aeronautical 
radionavigation  radiobeacons  in  the  band 
435-490  kHz  shall  not  be  a  bar  to  any 
required  changes  to  the  maritime  mobile 
radio  service  and  shall  be  limited  to  non- 
voice  emissions. 
***** 

US238    On  the  condition  that  harmful 
interference  is  not  caused  to  the  reception  of 
AM  broadcast  stations  or  to  travelers' 
information  stations.  Federal  Government 
stations  in  the  band  1615-1705  kHz  may 
continue  operations  until  February  25,  2004. 
***** 

US281     In  the  band  25070-25210  kHz, 
non-Federal  Government  stations  in  the 
Industrial/Business  Pool  shall  not  cause 
harmful  interference  to,  and  must  accept 
interference  from,  stations  in  the  maritime 
mobile  service  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 

US282    In  the  band  4650-4700  kHz, 
frequencies  may  be  authorized  for  non- 
Federal  Government  communication  with 
helicopters  in  support  of  oiT-shore  drilling 
operations  on  the  condition  that  harmful 
interference  will  not  be  caused  to  services 
operating  in  accordance  with  the  Table  of 
Frequency  Allocations. 

US283     In  the  bands  2850-3025  kHz, 
3400-3500  kHz,  4650-4700  kHz,  5450-5680 
kHz,  6525-6685  kHz,  10005-10100  kHz, 
11275-11400  kHz,  13260-13360  kHz,  and 
17900-17970  kHz.  frequencies  may  be 
authorized  for  non-Federal  Government  flight 
test  purposes  on  the  condition  that  harmful 
interference  will  not  be  caused  to  services 
operating  in  accordance  with  the  Table  of 
Frequency  Allocations. 
***** 

US298    Channels  27555  kHz,  27615  kHz, 
27635  kHz.  27655  kHz,  27765  kHz,  and 
27860  kHz  are  available  for  use  by  forest 
product  licensees  on  a  secondary  basis  to 
Federal  Government  operations  including 
experimental  stations.  Non-Federal 
Government  operations  on  these  channels 
will  not  exceed  150  watts  output  power  and 
are  limited  to  the  states  of  Washington, 
Oregon,  Maine,  North  Carolina,  South 
Carolina,  Tennessee,  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  and  Texas 
(eastern  portion). 
***** 

US321     The  band  535-1705  kHz  is  also 
allocated  to  the  non-Federal  Government 
mobile  service  on  a  secondary  basis  for  the 
distribution  of  public  service  information 
from  Travelers'  Information  Stations 
operating  in  accordance  with  the  provisions 
of  47  CFR  90.242  on  10  kilohertz  spaced 
chajinels  from  540  kHz  to  1700  kHz. 
***** 

US340    The  band  2-30  MHz  is  available 
on  a  non-interference  basis  to  Federal  and 
non-Federal  Government  maritime  and 
aeronautical  stations  for  the  purposes  of 
measuring  the  quality  of  reception  on  radio 
channels.  See  47  CFR  87.149  for  the  list  of 
protected  frequencies  and  bands  within  this 
frequency  range.  Actual  communications 


shall  be  limited  to  those  frequencies 
specifically  allocated  to  the  maritime  mobile 
and  aeronautical  mobile  services. 
***** 

US342    In  making  assignments  to  stations 
of  other  services  to  which  the  following 
bands: 

13360-13410  kHz,      < 

25550-25670  kHz. 

37.5-38.25  MHz, 

322-328.6  MHz*, 

1330-1400  MHz*, 

1610.6-1613.8  MHz*, 

1660-1670  MHz, 

3260-3267  MHz*. 

3332-3339  MHz*, 

3345.8-3352.5  MHz*, 

4825-4835  MHz*, 

14.47-14.5  GHz*, 

22.01-22.21  GHz*. 

22.21-22.5  GHz, 

22.81-22.86  GHz*, 

23.07-23.12  GHz*, 

31.2-31.3  GHz, 

36.43-36i5  GHz*. 

42.5-43.5  GHz, 

48.94-49.04  GHz*. 

93.07-93.27  GHz*. 

97.88-98.08  GHz*, 

140.69-140.98  GHz*. 

144.68-144.98  GHz*, 

145.45-145.75  GHz*. 

■146.82-147.12  GHz*, 

150-151  GHz*, 

174.42-175.02  GHz*, 

177-177.4  GHz*. 

178.2-178.6  GHz*. 

181-181.46  GHz*. 

186.2-186.6  GHz*. 

250-251  GHz*. 

257.5-258  GHz*, 

261-265  GHz, 

262.24-262.76  GHz*, 

265-275  GHz. 

265.64-266.16  GHz*, 

267.34-267.86  GHz*. 

271.74-272.26  GHz* 

are  allocated  (*  indicates  radio  astronomy 

use  for  spectral  line  observations),  all 

practicable  steps  shall  be  taken  to  protect  the 

radio  astronomy  service  from  harmful 

interference.  Emissions  from  spacebome  or 

air-borne  stations  can  be  particularly  serious 

sources  of  interference  to  the  radio 

astronomy  service  (see  Nos.  4.5  and  4.6  and 

Article  29  of  the  ITU  Radio  Regulations). 

***** 

US364    Consistent  with  USl8,  stations 
may  be  authorized  on  a  primary  basis  in  the 
band  285-325  kHz  for  the  specific  purpose  of 
transmitting  differential  global  positioning 
system  information. 

US366    On  April  1,  2007,  the  bands  5900- 
5950  kHz,  7300-7350  kHz,  9400-9500  kHz, 
11600-11650  kHz,  12050-12100  kHz,  13570- 
13600  kHz,  13800-13870  kHz,  15600-15800 
kHz,  17480-17550  kHz,  and  18900-19020 
kHz  shall  be  allocated  exclusively  to  the 
broadcasting  service.  Beginning  April  1, 
2007.  frequencies  in  these  bands  may  be  used 
by  stations  in  the  fixed  and  mobile  services, 
communicating  only  within  the  United  States 
and  its  insular  areas,  on  the  condition  that 
harmful  interference  is  not  caused  to  the 
broadcasting  service.  When  using  frequencies 
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for  fixed  and  mobile  services,  licensees  shall 
be  limited  to  the  minimum  power  needed  to 
achieve  communications  and  shall  take 
account  of  the  seasonal  use  of  frequencies  by 
the  broadcasting  service  published  in 
accordance  with  Article  12  of  the  ITU  Radio 
Regulations. 

US367    On  the  condition  that  harmful 
interference  is  not  caused  to  the  broadcasting 
service,  frequencies  in  the  bands  9775-9900 
kHz.  11650-11700  kHz,  and  11975-12050 
kHz  may  be  used  by  Federal  Government 
stations  in  the  fixed  service  communicating 
within  the  United  States  and  its  insular  areas 
that  are  authorized  as  of  [effective  date  of  the 
Report  and  Order  published  in  the  Federal 
Register).  Each  such  station  shall  be  limited 
to  a  total  radiated  power  of  24  dBW. 


PART  73— RADIO  BROADCAST 
SERVICES 

■  3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  4.  Section  73.701  is  amended  by 
revising  paragraphs  (a),  (e).  (g),  (h),  (i),  (j), 
and  (1)  to  read  as  follows: 

§  73.701     Definitions. 

***** 

(a)  International  broadcast  stations.  A 
broadcasting  station  employing 
frequencies  allocated  to  the 
broadcasting  service  between  5900  and 
26100  kHz,  the  transmissions  of  which 
are  intended  to  be  received  directly  by 
the  general  public  in  foreign  countiies. 
(A  station  may  be  authorized  more  than 
one  transmitter.)  There  are  both  Federal 
and  non-Federal  Government 
international  broadcast  stations;  only 
the  latter  are  licensed  by  the 
Commission  and  are  subject  to  the  rules 
of  this  subpart. 


(e)  Coordinated  Universal  Time 
(UTC).  Time  scale,  based  on  the  second 
(SI),  as  defined  in  Recommendation 
ITU-R  TF.460-5.  UTC  is  equivalent  to 
mean  solar  time  at  the  prime  median  (0° 
longitude),  formerly  expressed  as  GMT. 
***** 

(g)  Day.  Any  twenty-four  hour  period 
beginning  0100  UTC  and  ending  0100 
UTC. 

(h)  Schedule  A.  That  portion  of  any 
year  commencing  at  0100  UTC  on  the 
last  Sunday  in  March  and  ending  at 
0100  UTC  on  the  last  Sunday  in 
October. 

(i)  Schedule  B.  That  portion  of  any 
year  commencing  at  0100  UTC  on  the 
last  Simday  in  October  and  ending  at 
0100  UTC  on  the  last  Sunday  in  March. 

(j)  (Reserved] 
***** 

(1)  Reference  month.  That  month  of  a 
season  which  is  used  for  determining 
predicted  propagation  characteristics  for 
the  season.  The  reference  month  for 
Schedide  A  is  July  and  the  reference 
month  for  Schedule  B  is  December. 
***** 

■  5.  Sections  73.702  is  amended  by 
revising  paragraph  (f)  introductory  text, 
(f)(1),  (f)(2)  introductory  text,  and  (f)(3)  to 
read  as  follows: 

§  73.702    Assignment  and  use  of 
frequencies. 

***** 

(f)  Assigned  frequencies  shall  be 
within  the  following  bands,  which  are 
allocated  on  an  exclusive  basis  to  the 
broadcasting  service: 

(1)  5950-6200  kHz,  9500-9900  kHz, 
11650-12050  kHz,  13600-13800  kHz. 
15100-15600  kHz,  17550-17900  kHz, 
21450-21850  kHz,  and  25670-26100 
kHz. 

(2)  In  addition,  the  band  7100-7300 
kHz  is  aUocated  on  an  exclusive  basis  to 


the  broadcasting  service  in  International 
Telecommunication  Union  (ITU) 
Regions  1  and  3  as  defined  in  47  CFR. 
2.104(b).  Assignments  in  the  band 
7100-7300  kHz  shall  be  limited  to 
international  broadcast  stations  located 
in  ITU  Region  3  insular  areas  (as 
defined  in  47  CFR.  2.105(a),  note  4)  that 
transmit  to  zones  and  areeis  of  reception 
in  ITU  Region  1  or  3.  In  addition,  diuing 
the  hours  of  0800-1600  UTC 
(Coordinated  Universal  Time)  antenna 
gain  with  reference  to  an  isotropic 
radiator  in  any  easterly  direction  that 
would  intersect  any  area  in  Region  2 
shall  not  exceed  2.15  dBi,  except  in  the 
case  where  a  transmitter  power  of  less 
than  100  kW  is  used.  In  this  case, 
antenna  gain  on  restricted  azimuths 
shall  not  exceed  that  which  is 
determined  in  accordance  with  equation 
below.  Stations  desiring  to  operate  in 
this  band  must  submit  sufficient 
antenna  performance  information  to 
ensure  compliance  with  these 
restrictions.  Permitted  Gain  for 
Transmitter  powers  less  than  100  kW: 
***** 

(3)  In  addition,  frequencies  within  the 
following  bands  are  assignable  to  the 
broadcasting  service  on  an  exclusive 
basis  after  April  1,  2007:  5900-5950 
kHz,  7300-7350  kHz,  9400-9500  kHz,    , 
11600-11650  kHz,  12050-12100  kHz, 
13570-13600  kHz,  13800-13870  kHz, 
15600-15800  kHz,  17480-17550  kHz, 
and  18900-19020  kHz  (WARC-92  HFBC 
bands). 
***** 

■  6.  Section  73.703  is  amended  by 
revising  the  map  to  read  as  follows: 

§  73.703    Geographical  zones  and  areas  of 
reception. 

***** 

BtLUNG  CODE  6712-01-P 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  R^ulations 


25539 


\ 


wv 


BILUNG  CODE  6712W)1-C 


25540  Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13.  2003 /Rules  and  Regulations 


■  7.  Section  73.756  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  73.756    Transmission  system 
requirements. 

***** 

(c)  Frequency  tolerance.  The 
transmitter  shall  maintain  the  operating 
frequency  within  10  Hz  of  the  assigned 
frequency. 

■  8.  Section  73.766  is  revised  to  read  as 
follows: 

§  73.766    Modulation  and  bandwidth. 

The  percentage  of  modulation  shall  be 
maintained  as  high  as  possible 
consistent  with  good  quality  of 
transmission  and  good  broadcast 
practice.  In  no  case  shall  it  exceed  100 
percent  on  positive  or  negative  peaks  of 
frequent  recurrence.  It  should  not  be 
less  than  85  percent  on  peaks  of 
frequent  recurrence.  The  range  of 
modulation  frequencies  shall  be  so 
controlled  that  the  authorized 
bandwidth  of  the  emission  shall  not  be 
exceeded  under  all  conditions  of 
modulation.  The  highest  modulating 
frequency  shall  not  exceed  4.5  kHz. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL 
BROADCASTING  AND  OTHER 
PROGRAM  DISTRIBUTIONAL 
SERVICES 

■  9.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  307.  336(f). 
336(h),  and  554. 

■  10.  Section  74.402  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  removing  and  reserving 
paragraphs  (a)(1)  and  (e)(1)  to  read  as 
follows: 

§74.402    Frequency  assignment. 

(a)  The  following  chaiuiels  may  be 
assigned  for  use  by  broadcast  remote 
pickup  stations  using  any  emission 
(other  than  single  sideband  or  pulse) 
that  will  be  in  accordance  with  the 
provisions  of  §  74.462. 


§74.462    [Amended] 

■  11.  Section  74.462  is  amended  by 
removing  the  entry  containing  the  single 
text  "kHz"  in  the  Frequencies  column 
and  the  entry  for  frequencies  1606,  1622, 
and  1646  from  the  table  in  paragraph  (b). 

§74.464    [Amended] 

■  12.  Section  74.464  is  amended  by 
removing  the  entry  for  frequency  range 
1.6  to  2  MHz,  the  entry  for  200  W  or  less, 
the  entry  for  over  200  W,  and  footnote  1 
from  the  table. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

■  13.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  307(e),  309,  and 
332.  48  Stat.  1066,  1082,  as  amended;  47 
U.S.C.  154,  303,  307(e),  309,  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105, as  amended; 47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726.  12  UST  2377. 

■  14.  Section  80.373  is  amended  by 
revising  paragraph  (d)(1)  and  by  revising 
the  first  seven  entries  in  coliunn  1  of  the 
table  in  paragraph  (i)  to  read  as  follows: 

§  80.373    Private  communications 
frequencies. 

***** 

(d)*   *   * 

(1)  The  following  table  describes  the 
bands  available  for  radioprinter  simplex 
commiuiications  between  ship  and 
private  coast  stations: 

Frequency  Bands  (kHz) 


4750-4850 
5060-5450 
5700-5950 1 
7300-81001 


2107-2170 
2194-2495 
2505-2850 
3155-3400 
4438^650 

'  After  April  1,  2007,  use  of  the  sub-bands 
5900-5950  kHz  and  7300-7350  kHz  shall  be 
on  the  condition  that  harmful  interference  is 
not  caused  to  HF  broadcasting. 
***** 

(i)  *  *  * 

Private  Communications  in  Alaska 
Carrier  Frequencies  (kHz) 

1619.03  *  *  * 
1622.0  3 
1643.0  3 
1646.0  3 
1649.0  3 
1652.0  3 

1705.0  3 

*   *   * 

***** 

3  Use  of  these  frequencies  is  on  a  secondary 
basis  to  Region  2  broadcasting. 
***** 

■  15.  Section  80.387  is  amended  by 
revising  the  table  in  paragraph  (b)  to  read 
as  follows: 

§  80.387    Frequencies  for  Alaska  fixed 
stations. 


(b)  Alaska  private-fixed  station 
frequencies: 

Carrier  Frequencies  (kHz) 

1643.0* 

1646.0* 

2430.0 
2447.0 
2450.0 
2463.0 
2466.0 

2773.0 
3164.5 

1649.0* 

1652.0* 

3183.0 
3196.0 

1657.0* 

3201 .0 

.  Carrier  Frequencies  (kHz)— 
Qontinued 

1660  O'-*  

2471.0 
2479.0 
2482.0 
2506.0 
2509.0 
2512.0 
2535.0 
2538.0 
2563.0 
2566.0 
2601.0 
2616.0 
2691.0 

3258  0 

1705.0* 

1709  0          ...    . 

3261.0 
3303  0 

1712  0 

3365  0 

2003.0  

4035.0 

2006.0  

5164.5 

2115.0  

35167.5 

2118.0 

5204.5 

2253.0 

2  6948.5 

2400.0 

2  7368.5 

2419.0  

8067.0 

2422  0         

8070  0 

2427.0  

2  11437.0 

25  11601.5 

^  Use  of  1660.0  kHz  must  be  coordinated  to 
protect  radiolocation  on  adjacent  channels. 

2  Peak  envelope  power  must  not  exceed  1 
kW  for  radiotelephony.  Teleprinter  use  is  au- 
thorized. 

3  The  frequency  5167.5  kHz  is  available  for 
emergency  communications  in  Alaska.  Peak 
envelope  power  of  stations  operating  on  this 
frequency  must  not  exceed  1 50  watts.  When  a 
station  in  Alaska  is  authorized  to  use  5167.5 
kHz,  such  station  may  also  use  this  frequency 
for  calling  and  listening  for  the  purpose  of  es- 
tablishing communications. 

*Use  of  these  frequencies  is  on  a  sec- 
ondary basis  to  Region  2  broadcasting. 

5  After  April  1,  2007,  use  of  the  frequency 
11601.5  kHz  shall  be  on  the  condition -that 
harmful  interference  is  not  caused  to  HF 
broadcasting. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  16.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.-154(i),  161, 
303(g),  303(r),  332(c)(7). 

§90.20    [Amended] 

■  17.  Section  90.20  is  amended  by 
removing  the  frequency  entry  for  "1630" 
in  paragraph  (c)(3). 

■  18.  Amend  §  90.35  as  follows: 

■  a.  In  paragraph  (b)(3),  remove  the 
frequency  entries  for  1614,  1628,  1652, 
1676,  and  1700  kHz. 

■  b.  In  paragraph  (b)(3),  revise  the 
frequency  entries  for  25.12,  25.14,  25.16, 
25.18,  and  25.20  MHz. 

■  c.  In  paragraph  (b)(3),  add  the 
frequency  entries  in  numerical  order  for 
27.555,  27.615,  27.635,  27.655,  27.765. 
and  27.86  MHz. 

■  d.  Remove  and  reserve  paragraph 
(c)(2). 

■  e.  Add  paragraph  (c)(82). 

The  additions  and  revisions  read  as 
follows: 

§  90.35    Industrial/Business  Pool. 

***** 

(b)*  *  * 
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Industrial/Business  Pool  Frequency  Table 


Frequency  or  band 


Class  of  station(s) 


Umitatk>ns 


Coordinator 


Kllohertz 


2000  to  25000 

2292  

2398  

4637.5  


Fixed,  base  or  nwbile 1 

Base  or  mobile  4,  5,  7 

do 5,  7 

do 5,  7 


Megahertz 


25.12  . 

25.14  . 

25.16  . 

25.18  . 

25.20  . 

II- 

27.555 
27.615 
27.635 
27.655 
27.765 
27.86  .. 
>.71  .. 


■  do 9  IP 

•do 3,  4,  9  IP 

do 9  IP 

•do 3,  4,  9  IP 

■do 9  IP 


Base  or  mobile  82 


..do. 
..do. 
..do. 
..do. 
..do. 
..do. 


82 
82 
82 
82 
82 


It: 


.1  *    *    * 

(82)  The  frequency  may  be  assigned 
only  to  entities  meeting  the  definition  of 
a  forest  product  licensee  [see  §  90.7). 
Operations  are  on  a  secondary  basis  to 
Federal  Government  operations 
including  experiment^  stations,  will 
not  exceed  150  watts  output  power,  and 
are  limited  to  the  states  of  Washington, 


Oregon,  Maine,  North  Carolina,  South 
Carolina,  Tennessee,  Georgia,  Florida, 
Alabama,  Mississippi,  Louisiana,  and 
Texas  (eastern  portion). 

***** 

19.  Section  90.103  is  amended  by 
revising  the  kllohertz  section  of  the 
table  in  paragraph  (b),  by  revising 


paragraph  (c)(4),  by  removing 
paragraphs  (c){28)  and  (c)(29),  and  by 
redesignating  paragraphs  (c)(30)  and 
(c)(31)  as  paragraphs  (c)(28)  and  (c)(29) 
to  read  as  follows: 

§90.103    Radiolocation  Service. 


(b) 


Radiolocation  Service  Frequency  Table 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Kllohertz 


^° '°  90 Radiolocation  land  or  mobile  1 

90 'o  110  Radiolocation  land 2 

110  to  130  Radiolocation  land  or  mobile  1 


1705  to  1715 
1715  to  1750 
1750  to  1800 
1900  to  1950 
1950  to  2000 
3230  to  3400 


..do 
..do 
..do 
..do 
..do 
do 


4.5,6 
5.6 

5,6,7 

6,  25,  26,  27,  and  30 

6,  25,  27,  and  30 

6,8 


:)*   *    * 

(4)  The  non-Federal  Government 
radiolocation  service  in  this  band  is  on 
a  secondary  basis  to  stations  in  the 
aeronautical  radionavigation  service 
operating  on  1708  kHz. 


■  20.  Section  90.263  is  revised  to  read  as 
follows: 


§  90.263    Substitution  of  frequencies  below 
25  MHz. 

Frequencies  below  25  MHz  when 
shown  in  the  radio  pool  frequency 
listings  under  this  part  will  be  assigned 
to  base  or  mobile  stations  only  upon  a 
satisfactory  showing  that,  from  a  safety 
of  life  standpoint,  frequencies  above  25 
MHz  will  not  meet  the  operational 
requirements  of  the  applicant.  These 


frequencies  are  available  for  assignment 
in  many  areas;  however,  in  individual 
cases  such  assignment  may  be 
impracdcable  due  to  conflicting 
frequency  use  authorized  to  stations  in 
other  services  by  this  and  other 
countries.  In  such  cases,  a  substitute 
frequency,  if  found  to  be  available,  may 
be  assigned  from  the  following  bands: 
1705-1750  kHz,  2107-2170  kHz,  2194- 
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2495  kHz,  2506-2850  kHz,  3155-3400 
kHz,  or  4438-4650  kHz.  Since  such 
assignments  are  in  certain  instances 
subject  to  additional  technical  and 
operation  li^litations,  it  is  necessary 
that  each  application  also  include 
precise  information  concerning 
transmitter  output  power,  type  and 
directional  characteristics,  if  any,  of  the 
antenna,  and  the  minimimi  necessary 
hours  of  operation.  (This  section  is  not 
applicable  to  the  Radiolocation  Radio 
Service,  subpart  F.) 

PART  97— AMATEUR  RADIO  SERVICE 

■  21.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066,  1082,  as 
amended;  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068,  1081-1105,  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

§97.401     [Amended] 

■  22.  Section  97.401  is  amended  by 
removing  paragraph  (b)  and  by 


redesignating  paragraphs  (c)  and  (d)  as 
(b)  and  (c). 

[FR  Doc.  03-11723  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-435;  MB  Docket  No.  02-300,  RM- 
10576;  MB  Docket  No.  02-296,  RM-10571; 
MB  Docket  No.  02-298,  RM-10574;  MB 
Docket  No.  02-299,  RM-10575;  MB  Docket 
No.  02-297,  RM-10572;  MB  Docket  No.  02- 
302,  RM-10579] 

Radio  Broadcasting  Services; 
Colorado  City,  O'Brien,  Panhandle, 
Shamrocic,  Stamford,  TX,  and  Taloga, 
OK 

AGENCY:  Federal  Commuiycations 

Commission. 

ACTION:  Final  rule,  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  March  6,  2003,  a  document 
allotting  six  FM  channels  to  various 
communities  in  Oklahoma  and  Texas. 


The  document  nimiber  was 
inadvertently  listed  as  DA  03-345  in 
lieu  of  DA  03-435.  This  document 
corrects  the  docimient  number. 

DATES:  Effective  on  May  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  The  FCC 
published  a  document  in  the  Federal 
Register  of  March  6,  2003,  (68  FR 
10665)  allotting  six  FM  chaimels  to 
various  communities  in  Oklahoma  and 
Texas.  In  FR  Doc.  03-5338,  the 
document  number  was  listed 
incorrectly.  This  document  changes  the 
document  niunber  to  DA  03-435. 

■  In  rule  FR  Doc.  03-5338  published  on 
March  6,  2003,  (68  FR  10665)  make  the 
following  correction.  On  page  10665,  in 
the  first  colunm,  line  4,  correct  the 
document  number  to  DA  03-435. 

Federal  Communications  Commission. 

Jolm  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-11816  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


Proposed  Rules 


25543 


Federal  Register 

Vol.  68,  No.  92 

Tuesday,  May  13,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-19-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Kidde 
Aerospace  Part  Number  (P/N)  898052 
Hand-iieid  Haion  Fire  Extinguishers 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Kidde 
Aerospace  P/N  898052  hand-held  halon 
fire  extinguishers  that  are  utilized  on 
aircraft.  This  proposed  AD  would 
require  you  to  remove  the  affected  fire 
extinguishers  from  service  and  would 
prevent  you  fi-om  using  them  in  the 
future.  This  proposed  AD  is  the  result 
of  information  that  shows  that  the 
discharge  time  of  the  affected  fire 
extinguishers  exceeds  the  maximum 
allowable  discharge  time.  The  problem 
is  due  to  incomplete  crimping  of  the 
siphon  tube.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
remove  from  service  fire  extinguishers 
that  had  this  incomplete  crimping  of  the 
siphon  tube.  If  not  removed  from 
service,  these  fire  extinguishers  could 
function  at  diminished  levels  and 
cranpromise  the  level  of  safety  in  an 
emergency  situation. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  July  14,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
20O3-CE-19-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 


electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-19-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCntext. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Kidde 
Aerospace,  Kidde  Technologies,  Inc., 
4200  Airport  Drive,  NW.,  Wilson,  North 
Carolina  27896;  telephone:  (252)  237- 
7004.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  H.  Bowser,  Flight  Test  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6047; 
facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argimients  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
nimiber  and  submit  yoiu'  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  vdll  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-19- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  has  received  information  of 
problems  with  certain  Kidde  Aerospace 
P/N  898052  hand-held  halon  fire 
extinguishers  that  are  utilized  on 
aircraft.  This  information  shows  that  the 
discharge  time  of  the  affected  fire 
extinguishers  exceeds  the  maximum 
allowable  discharge  time. 

The  problem  is  due  to  incomplete 
crimping  of  the  siphon  tube. 
Specifically,  worn  crimping  tools  were 
used  to  crimp  the  siphon  tube.  This  is 
causing  leakage  between  the  siphon 
tube  and  the  valve. 

The  fire  extinguishers  in  question 
were  manufactured  from  1995  through 
2002  and  have  a  serial  nimaber  of  W- 
389653  or  lower. 

What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

If  these  fire  extinguishers  that  had  this 
incomplete  crimping  of  the  siphon  tube 
are  not  removed  from  service,  then  the 
fire  extinguishers  could  function  at 
diminished  levels  and  compromise  the 
level  of  safety  in  an  emergency 
situation. 

Is  There  Service  Information  That 
Applies  To  This  Subject? 

Kidde  Aerospace  has  issued  SOTvice 
Bulletin  898052-26-449,  dated  October 
7,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  describes  the 
problem  discussed  in  this  proposed  AD 
and  includes  procedures  for  identifying 
and  returning  the  affected  hand-held 
halon  fire  extinguishers. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
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related  to  the  incidents  described  above, 
we  have  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  type  design  aircraft  that  utilize 
Kidde  Aerospace  P/N  898052  hand- 
held halon  hre  extinguishers  that 
were  manufactured  from  1995 
through  2002  and  have  a  serial 
niunber  of  W-389653  or  lower; 

— The  problem  fire  extingmshers  should 
be  removed  from  service;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 


What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  remove  the  affected  fire  extinguishers 
bom  service  and  would  prevent  you 
from  using  any  affected  fire  extinguisher 
in  the  future. 

How  Does  the  Revision  To  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10.  2002,  FAA  pubhshed  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  Jidy  22,  2002),  which  governs 
FAA's  AD  system.  This  regidation  now 
includes  material  that  relates  to  special 
flight  permJts,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 


each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Fire  Extinguishers  Would 
This  Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
could  affect  38,695  fire  extinguishers. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  On  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
remove  the  affected  fire  extinguishers 
from  service  (including  replacing  with 
another  unit): 


Labor  cok. 

Parts  cost 

Total  cost  per 
airplar>e 

2  workhours  x  $60  per  hour  =  $120  

No  cost  for  parts.  Allow  5  days  or  more  to  ship  the  defective  fire  extinguishers  to^ 
Kidde  Aerospace. 

$120. 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  would  be  "within  the  next  6  months 
after  the  effective  date  of  this  AD." 

Why  Is  This  Proposed  Compliance  Time 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TIS)? 

Although  the  slow  discharge  of  the 
fire  extinguishers  is  only  a  problem 
during  flight,  the  unsafe  condition  is  not 
a  result  of  aircraft  operation.  Therefore, 
FAA  has  determined  that  a  compliance 
based  on  calendar  time  shoidd  be 
utilized  in  this  AD  in  order  to  ensure 
that  the  unseife  condition  is  addressed 
on  all  aircraft  in  a  reasonable  time 
period. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities?  " 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 


would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
vmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendnient 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Kidde  Aerospace:  Docket  No.  2003-CE-19- 
AD. 

(a)  What  products  are  affected  by  this  AD? 
This  AD  affects  part  number  (P/N)  898052 
hand-held  halon  fire  extinguishers  that  were 
manufactured  from  1995  through  2002  and 
have  a  serial  number  of  W-389653  or  lower. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  aircraft 
that  is  certificated  in  any  category  and 
utilizes  one  of  the  fire  extinguishers 
identified  in  paragraph  (a)  of  this  AD  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  remove  from  service  fire  extinguishers  that 
have  incomplete  crimping  of  the  siphon  tube. 
If  not  removed  from  service,  these  fire 
extinguishers  could  function  at  diminished 
levels  and  compromise  the  level  of  safety  in 
an  emergency  situation. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  Remove  from  sen/Ice  any  P/N  898052 
hand-held  halon  fire  extinguisher  that  was 
manufactured  from  1995  through  2002  and 
has  a  serial  number  of  W-389653  or  lower. 
You  may  not  operate  any  aircraft  without  the 
applicable  fire  extinguishing  equipment  per 
FAA  regulation. 


Compliance 


(2)  The  owner/operator  holding  at  least  a  pri- 
vate pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations  (14 
CFR  43.7)  may  remove  the  fire  extinguisher 
specified  in  paragraph  (d)(1)  of  this  AD. 
Make  an  entry  into  the  aircraft  records  show- 
ing compliance  with  this  portion  of  the  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 


(3)  Do  not  install,  on  any  aircraft,  a  Kidde  Aero- 
space P/N  898052  hand-held  halon  fire  extin- 
guisher that  was  manufactured  ft-om  1995 
through  2002  and  has  a  serial  number  of  W- 
389653  or  lower. 


Within  the  next  6  months  after  the  effective 
date  of  this  AD. 


Within  the  next  6  months  after  the  effective 
date  of  this  AD. 


As  of  the  effective  date  of  this  AD 


Procedures 


Kidde  Aerospace  Service  Bulletin  898052- 
26-449,  dated  October  7,  2002,  specifies 
procedures  for  identifying  the  affected  fire 
extinguishers.  It  also  includes  procedures 
for  shipping  and  exchanging  the  fire  extin- 
guishers. 


Not  Applicable. 


Not  Applicabte. 


(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
foDow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Atlanta 
Aircraft  Certification  Office.  For  information 
on  any  already  approved  alternative  methods 
of  compliance,  contact  Charles  H.  Bowser, 
Flight  Test  Engineer.  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  Suite  450,  Atlanta, 
Georgia  30349;  telephone:  (770)  703-6047; 
facsimile:  (770)  703-6097. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Kidde  Aerospace,  Kidde  Technologies,  hic, 
4200  Airport  Drive,  NW,  Wilson,  North 
Carolina  27896;  telephone:  (252)  237-7004. 
You  may  view  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  May  7, 
2003. 

David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-11874  Filed  5-12-03;  8:45  am] 
BNXmG  CODE  4910-1»-P 


ACTION:  Proposed  rule. 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  513 

[BOP-1100-4>] 
RIN1120-AA96 

Freedom  of  Information  Act  and 
Privacy  Act  Requests:  Removal  of 
Rules 

agency:  Biu^au  of  Prisons,  Justice. 


SUMMARY:  The  Bureau  of  Prisons 
(Bureau)  proposes  to  revise  its  Freedom 
of  hiformation  Act  and  Privacy  Act 
regxUations.  We  propose  to  eliminate 
rules  pertaining  to  inmate  requests  to 
institutions  for  information,  as  these 
regiilations  pertain  to  internal  agency 
practice  and  procedure  and  do  not 
directly  relate  to  the  Freedom  of 
Information  Act  (FOLA)  or  the  Privacy 
Act  (PA).  We  also  propose  to  remove  the 
remainder  of  our  regulations  regarding 
PA  and  FOLA  requests  for  information. 
These  rules  merely  reiterate  and 
paraphrase  general  Department  of 
Justice  FOIA/PA  regulations  in  28  CFR 
part  16  and  are  therefore  unnecessary  in 
Bureau  regulations. 

DATES:  Comments  due  by  July  14,  2003. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Coimsel,  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  Office  of  General 
Coimsel,  Bureau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  proposes  to  amend  its 
regulations  on  the  Freedom  of 
Information  Act  and  Privacy  Act  (28 
CFR  part  513,  subpart  D).  We  published 
current  regulations  on  this  subject  in  the 
Federal  Register  on  December  9, 1996 
(61  FR  64950). 

We  now  propose  to  eliminate  our 
regulations  regarding  PA  and  FOIA 
requests  for  information  (28  CFR 
513.30-513-36  and  513.50-68).  These 
rules  merely  reiterate  and  paraphrase 
general  Department  of  Justice  FOIA/PA 


regulations  in  28  CFR  part  16  and  are 
not,  therefore,  necessary  in  Bureau 
regulations. 

Further,  we  also  propose  to  eliminate 
rules  pertaining  to  inmate  requests  (28 
CFR  513.40-513.44)  to  institutions  |or 
information,  as  these  regulations  pertain 
to  internal  agency  practice  and 
procedure  and  do  not  directiy  relate  to 
the  Freedom  of  Information  Act  (FOIA) 
or  the  Privacy  Act  (PA). 

Sections  513.40-513.44  of  our  current 
regulations  are  imder  the  undesignated 
subheading  "Inmate  Requests  to 
Institutions  for  Information."  In  this 
proposed  rule,  we  removed  these 
regulations  because  (1)  they  largely 
relate  to  internal  agency  procedures  and 
directions  to  institution  staff,  (2)  they 
cover  procedures  which  are  and  will 
remain  part  of  current  Bureau  policy, 
and  (3)  by  removing  them,  we  do  not 
remove  an  inmate's  ability  to  request 
information  from  institution  staff 
without  fiUrig  a  FOIA  request. 

You  can  send  written  comments  on 
this  proposed  rule  to  the  Rules  Unit, 
Office  of  General  Counsel,  Bureau  of 
Prisons,  320  First  Street,  NW., 
Washington,  DC  20534. 

We  will  consider  comments  we  get 
during  the  comment  period  before  we 
take  final  action.  If  we  can,  we  will  try 
to  consider  comments  we  get  after  the 
end  of  the  comment  period.  In  hght  of 
comments  we  get,  we  may  change  the 
proposed  rule. 

We  do  not  plan  to  have  oral  hearings 
on  this  proposed  rule.  All  the  comments 
we  get  remain  on  file  for  public 
inspection  at  the  above  address. 
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Executive  Order  12866 

We  drafted  and  reviewed  this 
regulation  reviewed  in  accordance  with 
Executive  Order  12866.  "Regulatory 
Planning  and  Review",  section  1(b). 
Principles  of  Regulation.  The  Director 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f).  and 
accordingly  this  rule  was  not  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrmient.  Under  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  sigiuficant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  conmiitted  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govermnents.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as  . 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


List  of  Subjects  in  28  CFR  Part  513 

Prisoners. 

Harley  G.  Lappin, 

Director,  Bureau  of  Prisons. 

Under  the  rulemaking  authority  of  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director  of  the  Bureau 
of  Prisons,  we  propose  to  amend  28  CFR 
part  513,  subpart  D,  as  follows. 

SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  513— ACCESS  TO  RECORDS 

1.  Revise  the  authority  citation  for  28 
CFR  part  513  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C;  18 
U.S.C.  3621.  3622,  3624.  4001,  4942,  4081, 
4082  (Repealed  in  part  as  to  conduct 
occurring  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984,  as  to 
conduct  occurring  after  that  date),  5039;  28 
U.S.C.  509,  510;  31  U.S.C.  3711(0;  5  CFR  part 
297. 

§§  51 3.30-51 3.68  (Subpart  D)    [Removed 
and  reserved] 

2.  Remove  and  reserve  Subpart  D 
(§§513.30-513.68). 

[PR  Doc.  03-11539  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4410-05-U 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSDC  2003-15136] 

RIN2135-AA18 

Seaway  Regulations  and  Rules:  Stem 
Anchors  and  Navigation  Underway 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  proposing  to  amend  the  joint 
regulations  by  making  requirement  for 
stem  anchors  applicable  to  large  tug  and 
barge  combinations  and  by  adding  new 
requirements  for  manning  of  the 
wheelhouse  for  vessels  underway. 
DATES:  Any  party  wishing  to  present 
views  on  the  proposed  amendments 


may  file  comments  with  the  Corporation 
on  or  before  June  12,  2003. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  nimiber 
appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL-401, 
400  Seventh  Street,  SW..  Washington. 
DC  20590-0001.  Written  comments  may 
also  be  submitted  electronically  at 
http://dmses.dot.gov/submit/ 
BlankDSS.asp.  All  conmients  received 
will  be  available  for  examination 
between  9  a.m.  and  5  p.m..  E.T., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  conunents  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen.  Chief  Coimsel.  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  (202)  366-6823. 
SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  imder 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedm^s  in 
Canada)  in  their  respective  jurisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  proposing  to  amend  the  joint 
regulations  by  making  requirement  for 
stern  anchors  applicable  to  new  tug  and 
barge  combinations.  Some  tug  and  barge 
combinations  that  transit  the  Seaway 
carry  dangerous  or  hazardous  cargo  and 
are  just  as  large,  110  meters  or  more  in 
combination,  as  the  commercial  vessels 
to  which  the  requirement  now  applies. 
Accordingly,  the  SLSDC  is  proposing  to 
make  the  requirement  that  a  vessel  be 
equipped  with  a  stem  anchor  also 
applicable  to  these  large  tug  and  barge 
combinations.  This  will  provide 
increased  safety  through  greater  control. 
Specifically,  §401.15,  "Stem  anchors", 
would  be  amended  by  adding  a  new 
subsection  to  read.  "Every  integrated  tug 
and  barge  or  articulated  tug  and  barge 
unit  greater  than  110  m  in  overall  length 
which  is  constructed  after  January  1 , 
2003,  shdl  be  equipped  with  a  stem 
anchor." 

In  addition,  the  SLSDC  is  proposing 
changes  to  the  maiming  requirements 
for  navigation  underway  to  ensure 
greater  safety  for  all  vessels,  which 
includes  tugs  and  tug  and  barge 
combinations  as  well.  The  rule  already 
requires  adequate  manning  and 
operation  of  the  propulsion  machinery. 
Inadequate  manning  of  the  wheelhouse 
and  during  mooring  and  other  essential 
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review. 


duties  also  poses  serious  environmental 
and  safety  risks.  Accordingly,  it  is 
proposed  to  amend  §401.35. 
"Navigation  underway",  by  adding  two 
new  subsections  (c)  and  (d)  to  read  as 
follows:  "(c)  man  the  wheelhouse  of  the 
vessel  at  all  times  by  either  the  master 
or  certified  deck  officer  and  by  another 
qualified  crewmember  and  (d)  have 
sufficient  well  rested  crewmembers 
available  for  mooring  operations  and 
other  essential  duties." 
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contain  new  or  modified  information 
collection  requirements  subject  to  the 
Office  of  Management  and  Budget 


Regulatory  ETaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States  and  therefore  Executive  Order 
12866  does  not  apply  and  evaluation 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  is  not  required. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial.number  of  small  entities. 
The  St.  Lawrence  Seaway  Regulations 
and  Rules  primarily  relate  to 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  mostly  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  reg.)  because  it  is  not  a  major 
federal  action  significantly  aiffecting  the 
quality  of  human  enviroiunent. 

Federalism 

I  The  Corporation  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  in  Executive  Order  13132,  dated 
August  4, 1999,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  a 
Federalism  Assessment. 

Unfunded  Mandates 

The  Corporation  has  analyzed  this 
proposed  mle  under  titie  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  109  Stat.  48)  and 
determined  that  it  does  not  impose 
imfunded  mandates  on  State,  local,  and 
tribal  governments  and  the  private 
sector  requiring  a  written  statement  of 
economic  and  regulatory  alternatives. 

Paperwork  Reduction  Act 

This  proposed  regulation  has  been 
analyzed  imder  the  Paperwork 
Reduction  Act  of  1995  and  does  not 


List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water).  Penalties.  Radio, 
Reporting  and  recordkeeping 
requirements,  Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  33  CFR  part  401  as 
follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Sut>part  A— [Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  401  would  continue  to  read  as 
follows: 

Authority:  33  U.S.C.  983(a)  and  984(a)(4), 
as  amended;  49  CFR  1.52,  unless  otherwise 
noted. 

2.  §401.15  would  be  revised  to  read 
as  follows: 

§  401 .1 5    Stem  anchors. 

(a)  Every  ship  of  more  than  110  m  in 
overall  length,  the  keel  of  which  is  laid 
after  January  1. 1975,  shall  be  equipped 
with  a  stem  anchor. 

(b)  Every  integrated  tug  and  barge  or 
articulated  tug  and  barge  unit  greater 
than  110  m  in  overall  length  which  is 
constmcted  after  January  1,  2003,  shall 
be  equipped  with  a  stem  anchor. 

2.  In  §401.35,  two  new  paragraphs  (c) 
and  (d)  would  be  added  to  read  as 
follows: 

§401.35    Navigation  underway. 

***** 

(c)  Man  the  wheelhouse  of  the  vessel 
at  all  times  by  either  the  master  or 
certified  deck  officer  and  by  another 
qualified  crewmember;  and 

(d)  Have  sufficient  well  rested 
crewmembers  available  for  mooring 
operations  and  other  essential  duties. 

Issued  at  Washington,  IX;  on  May  8,  2003. 
Saint  Lawrence  Seaway  Development 
Corporation. 

Marc  C.  Owen, 

Chief  Counsel. 

(FR  Doc.  03-11895  Filed  5-12-03;  8:45  am] 

BILUNQ  CODE  4S10-61-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL184-1b;fRL-7481-4] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois  New 
Source  Review  Amendments 

AGENCY:  Enviroiunental  Protection    ' 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  requested  revision  to  the 
Illinois  State  Implementation  Plan  (SIP), 
affecting  air  permit  rules,  submitted  on 
August  31,  1998.  The  submittal  revises 
provisions  for  major  modifications  to 
stationary  sources  to  align  more  closely 
with  the  Clean  Air  Act  (CAA). 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  written  adverse 
comments,  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  written  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect.  In  that  event,  EPA  will 
address  all  relevant  public  comments  in 
a  subsequent  final  nile  based  on  this 
proposed  rule.  In  either  event,  EPA  will 
not  institute  a  second  conunent  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  June  12,  2003. 

ADDRESSES:  Copies  of  the  doctmients 
relevant  to  this  action  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location: 
EPA  Region  5,  77  West  Jackson 

Boulevard.  AR-18J,  Chicago.  Illinois 

60604.  Please  contact  Steve 

Marquardt  at  (312)  353-3214  to 

arrange  a  time  to  inspect  the 

submittal. 

Written  comments  should  be  sent  to: 
Pamela  Blakley,  Chief,  Permits  and 
Grants  Section,  Air  Programs  Branch, 
(AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Marquardt,  AR-18J,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number:  (312)  353- 


25548 


Federal  Register /Vol.  68,  No.  92 /Tuesday,  May  13,  20Q3  /  Proposed  Rules 


3214,  E-Mail  Address: 
marquardt.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve  a 
requested  revision  to  the  Illinois  SIP, 
affecting  air  permit  rules,  submitted  on 
August  31, 1998.  The  submittal  revises 
provisions  for  major  modifications  to 
stationary  sources  to  align  more  closely 
with  the  Clean  Air  Act  (CAA).  The  CAA 
sets  forth  the  criteria  for  determining  the 
applicability  of  the  nonattainment  NSR 
requirements  in  a  serious  or  severe 
ozone  nonattainment  area. 

II.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  fmal  rule  published  in  the  rules 
and  regulations  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  4201  et  seq. 
Dated:  April  2,  2003. 
Bharat  Mathur, 

Regional  Administrator,  Region  5. 

(FR  Doc.  03-11750  Filed  5-12-03;  8:45  am) 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  71 
[FRL-7497-5] 

Revisions  to  Federal  Operating 
Permits  Program  Fee  Payment 
Deadlines  for  California  Agricultural 
Sources 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
the  Federal  Operating  Permits  Program 
under  tide  V  of  the  Clean  Air  Act  (Act) 
to  extend  the  date  by  which  State- 
exempt  major  agricultural  sources  in 
California  must  pay  fees  and  to  allow 
their  permit  applications  to  be 
considered  complete  even  though  fees 
may  not  have  been  paid  on  or  before  the 
date  that  applications  are  due.  This 
action  woiild  allow  EPA  to  process  the 
applications  and  issue  permits  while  the 
Agency  computes  a  fee  amoimt  based  on 
the  cost  of  administering  the  permits 


program  for  these  sources.  The  proposed 
amendments  would  extend  the  due  date 
for  submitting  operating  permit  fees  to 
EPA  until  May  14,  2004,  for  agricultural 
soiuDes  that  are  major  sources  subject  to 
title  V  but  are  not  being  permitted  by  35 
local  air  districts  in  the  State  of 
California.  In  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Register,  we  are  issuing  tht 
amendments  as  a  direct  final  nde, 
without  prior  proposal,  because  we 
view  the  revisions  as  noncontroversial 
and  anticipate  no  significant  adverse 
comments.  We  have  explained  our 
reasons  for  this  approval  in  the 
preamble  to  the  direct  final  rule.  If  we 
receive  no  adverse  comment,  we  vdll 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Written  comments  must  be 
received  by  June  12,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  EPA  Docket  Center 
(Air  Docket),  U.S.  EPA  West  (MD- 
6102T).  Room  B-108,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20460,  Attention 
Docket  ID  No.  OAR-2003-0047. 

Comments  may  also  be  submitted 
electronically,  by  facsimile,  or  through 
hand  delivery/courier.  Follow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Ms. 
Candace  Carraway,  U.S.  EPA, 
Information  Transfer  and  Program 
Implementation  Division,  C304-04, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
3189,  facsimile  number  (919)  541-5509, 
electronic  mail  address: 
carraway.candace@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us," 
or  "our"  means  EPA. 

This  document  concerns  revisions  to 
Federal  Operating  Permits  Program  fee 
payment  deadlines  for  California 
agricultural  sources.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Regulated  Entities 

Categories  and  entities  potentially 
affected  by  this  action  include 


agricultural  sources  that  are  major 
sources  subject  to  title  V  but  are  not 
being  permitted  by  any  of  the  following 
35  local  air  districts  in  the  State  of 
California:  Amador  Coimty  Air 
Pollution  Control  District  (APCD), 
Antelope  Valley  APCD,  Bay  Area  Air 
Quality  Management  District  (AQMD), 
Butte  Coimty  AQMD,  Calaveras  Coimty 
APCD,  Colusa  County  APCD,  El  Dorado 
County  APCD,  Feather  River  AQMD, 
Glenn  County  APCD,  Great  Basin 
Unified  APCD,  Imperial  County  APCD, 
Kern  County  APCD,  Lake  County 
AQMD,  Lassen  County  APCD,  Mariposa 
County  APCD,  Mendocino  County 
APCD.  Modoc  County  APCD,  Mojave 
Desert  AQMD,  Monterey  Bay  Unified 
APCD,  North  Coast  Unified  AQMD, 
Northern  Sierra  AQMD,  Northern 
Sonoma  County  APCD,  Placer  County 
APCD,  Sacramento  Metro  AQMD,  San 
Diego  County  APCD,  San  Joaquin  Valley 
Unified  APCD,  San  Luis  Obispo  County 
APCD,  Santa  Barbara  County  APCD, 
Shasta  County  APCD,  Siskiyou  County 
APCD,  South  Coast  AQMD,  Tehama 
County  APCD,  Tuolumne  County  APCD, 
Ventura  County  APCD,  and  Yolo-Solano 
AQMD. 

Docket 

The  EPA  has  established  an  official 
■  public  docket  for  this  action  under 
Docket  ID  No.  OAR-2003-0047.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  confidential  business 
information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102, 1301  Constitution 
Ave,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 

Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
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to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
<>f  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not    • 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materieils  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

Comments 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
tbrough  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 


Conunents  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  conunents. 

Electronically 

If  you  submit  an  electronic  comment 

as  prescribed  below,  EPA  recommends 

that  you  include  your  name,  mailing 

address,  and  an  e-mail  address  or  other 

contact  information  in  the  body  of  your 

comment.  Also  include  this  contact 

information  on  the  outside  of  any  disk 

or  CD  ROM  you  submit  and  in  any  cover 

letter  accompanying  the  disk  or  CD 

ROM.  This  ensures  that  you  can  be 

identified  as  the  submitter  of  the 

comment  and  allows  EPA  to  contact  you 

in  case  EPA  cannot  read  your  conunent 

due  to  technical  difficulties  or  needs 

further  information  on  the  substance  of 

your  comment.  EPA's  policy  is  that  EPA 

will  not  edit  your  comment,  and  any 

identifying  or  contact  information 

provided  in  the  body  of  a  comment  will 

be  included  as  part  of  the  comment  that 

is  placed  in  the  official  public  docket 

and  made  available  in  EPA's  electronic 

public  docket.  If  EPA  cannot  read  your 

comment  due  to  technical  difficulties 

and  cannot  contact  you  for  clarification, 

EPA  may  not  be  able  to  consider  your 

comment. 

< 

EPA  Dockets 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket.  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  OAR-2003-0047. 
The  system  is  an  "anonymous  access" 
system,  which  naeans  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

E-mail 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2003-0047.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 


comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

Disk  or  CD  ROM 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  the  next  paragraph. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail 

Send  your  comments  to:  EPA  Docket 
Center  (Air  Docket),  U.S.  EPA  West 
(MD-6102T),  Room  B-108,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
OAR-2003-0047. 

By  Hand  Delivery  or  Courier 

Deliver  your  comments  to:  EPA 
Docket  Center  (Air  Docket),  Room  B- 
108,  U.S.  EPA  West,  1301  ConstituUon 
Avenue,  NW,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0047.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  this 
document. 

By  Facsimile 

Fax  your  comments  to:  (202)  566- 
1741,  Attention  Docket  ID.  No.  OAR- 
2003-0047. 

World  Wide  Web  (WWW) 

After  signature,  the  final  rule  will  be 
posted  on  the  policy  and  guidance  page 
for  newly  proposed  or  final  rules  of 
EPA's  Technology  Transfer  Network 
(TTN)  at  http://www.epa.gov/ttn/oarpg/ 
t5.html.  For  more  information,  call  the 
TTN  Help  line  at  (919)  541-5384. 

What  Are  the  Administrative 
Requirements  for  This  Action? 

Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  ihe  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govermnental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as  (1)  a  small  business 
that  meets  the  Small  Business 
Administration  size  standards  for  small 
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businesses  found  in  13  CFR  121.201;  (2) 
a  small  governmental  jiuisdiction  that  is 
a  government  of  a  city,  country,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  a  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities'  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  The  amendments  in  today's 
proposed  rule  would  merely ^defer  the 
deadline  for  paying  permit  fees  for 
sources  affected  by  the  proposed  rule, 
thereby  giving  them  more  flexibility  and 
reducing  the  biu^den  on  these  sources. 
We  have  therefore  concluded  that 
today's  proposed  rule  will  relieve 
regulatory  burden  for  all  small  entities. 
We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  71 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations. 

Dated:  May  7,  2003. 
Christine  Todd  Whitman, 

Administrator. 

[FR  Doc.  03-11911  Filed  5-12-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[FR-7497-6] 
RIN  2090-AA25 

Project  XL  Site-specific  Rulemaking  for 
Anne  Arundel  County  Millersviile 
Landfill,  Severn,  MD 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  publishing  this 
proposed  site-specific  rule  to  implement 
a  project  imder  the  Project  excellence 
and  Leadership  (Project  XL)  program,  an 
EPA  initiative  which  encourages 
regulated  entities  to  achieve  better 
environmental  results  at  decreased  costs 
at  their  facilities.  Today's  proposal 
would  provide  site  specific  regulatory 
flexibility  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
for  the  Aime  Anmdel  County 
Millersviile  Landfill  and  Resource 
Recovery  Facility,  Severn,  Maryland 
(the  Landfill).  The  Landfill  is  owned 
and  operated  by  Anne  Arundel  County 
(the  County). 

The  County,  the  State  of  Maryland, 
and  EPA  signed  a  Final  Project 
Agreement  (FPA)  for  this  project,  which 
would  allow  for  the  addition  of  liquids 
to  this  landfill.  The  addition  of  liquids 
to  landfills  accelerates  the 
biodegradation  of  landfill  waste  and  is 
allowed  for  certain  prescribed  liner 
designs  under  current  RCRA  municipal 
solid  waste  landfill  (MSWLF) 
regulations.  The  principal  objective  of 
this  XL  project  to  demonstrate  that  the 
alternative  liner  design  at  the  Landfill  is 
as  protective  as  the  liner  prescribed  in 
current  RCRA  municipal  solid  waste 
landfill  regulations  over  which  leachate 
recirculation  is  allowed  imdef  existing 
RCRA  regulations. 

The  County  Landfill  is  one  of  several 
landfills,  located  in  different  geographic 
and  climatic  regions  across  the  country, 
that  under  Project  XL  are  testing  this 
bioreactor  technology  over  alternative 
liner  designs.  In  order  to  carry  out  this 
project,  the  Landfill  needs  relief  from 
certain  requirements  in  EPA  regulations 
which  set  forth  design  and  operating 
criteria  for  MSWLFs,  requirements 
which  would  otherwise  preclude  the 
addition  of  liquids  at  this  landfill.  If 
promulgated,  today's  proposed  rule 
would  allow  the  addition  of  Landfill 
leachate  and  onsite  storm  water  to  a 
designated  (approximately  160  by  200 
foot)  portion  of  Cell  8.4  at  the  Landfill. 
Expected  benefits  of  this  project  include 


accelerated  biodegradation  of  the 
Landfill  waste,  decreased  time  for  the 
waste  to  reach  stabilization  and 
improved  management  of  leachate  and 
storm  water. 

DATES:  Public  Comments:  Comments  on 
this  proposal  must  be  received  on  or 
before  Jime  12,  2003.  All  comments 
should  be  submitted  according  to  the 
detailed  directions  below  in  the 
SUPPLEMENTARY  INFORMATION  section. 
Public  Hearing:  Commenters  may 
request  a  public  hearing  on  or  before 
May  27,  2003,  and  such  requests  should 
specify  the  basis  for  their  request.  If  EPA 
determines  that  there  is  sufficient 
reason  to  hold  a  public  hearing,  it  will 
do  so  by  Jime  3,  2003,  during  the  last 
week  of  the  public  comment  period. 
Requests  for  a  public  hearing  should  be 
submitted  to  the  address  below. 

ADDRESSES:  Written  comments  should 
be  mailed  to  the  RCRA  Docket  Clerk 
(5305T),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Please  submit 
an  original  and  two  copies  of  all 
comments  and  refer  to  Docket  Number 
RCRA-2002-0032.  A  copy  should  also 
be  sent  to  Mr.  Steven  Donohue  at  the 
U.S.  Environmental  Protection  Agency, 
Region  3, 1650  Arch  Street, 
Philadelphia,  PA  19103-2029.  More 
detailed  instructions  for  submitting 
comments  in  writing,  electronically,  by 
facsimile,  or  through  hand  delivery/ 
courier  are  provided  below  in  I.B.  of  the 
SUPPLEMENTARY  INFORMATION  section. 

Request  for  a  Hearing:  Requests  for  a 
hearing  should  be  mailed  to  the 
Environmental  Protection  Agency,  EPA 
Docket  Center  (EPA/DC),  RCRA  Docket 
(5305T),  1200  Pennsylvania  Ave.  NW, 
Washington,  D.C.  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  RCRA- 
2002-0032.  A  copy  should  also  be  sent 
to  Mr.  Steven  Donohue  at  the  U.S.  EPA 
Region  3  office.  Mr.  Donohue  may  be 
contacted  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  3,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  (215) 
814-3215.  If  a  public  hearing  is 
scheduled,  the  date,  time,  and  location 
will  be  available  through  a  Federal 
Register  notice  or  by  contacting  Mr. 
Steven  Donohue  at  the  U.S.  EPA  Region 
3  office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steven  Donohue  at  the  U.S. 
Environmental  Protection  Agency. 
Region  3,  (3EI00),  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103-2029 
at  (215)  814-3215  (or 
donobue.steven@epa.gov).  Further 
information  on  today's  action  may  also 
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be  obtained  on  the  world  wide  web  at 
h  ftp  ://www.  epa  .gov/projectxl/. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  Today's  Document 

The  information  presented  in  this 
preamble  is  arranged  as  follows: 


L  General  Information 

A.  How  Can  I  Get  Copies  of  This  Document 
and  other  Related  Infonnation? 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

D.  What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

II.  Authority 
m.  Background 

A.  What  is  Project  XL? 

B.  What  Are  Bioreactor  Landfills? 

rV.  The  Anne  Arundel  County  Millersviile 
Landfill  and  Resource  Refifcvery  Facility 
;  A.  Overview 

B.  Description  of  the  XL  Project 

C.  What  Kind  of  Liner  Is  Required  by 
Current  EPA  Regulations? 

D.  How  Were  the  Liners  at  the  Landfill 
Constructed? 

E.  What  Are  the  Environmental  Benefits 
Expected  Through  This  XL  Project? 

F.  How  Have  Various  Stakeholders  Been 
Involved  in  this  Project? 

G.  How  Long  Will  this  Project  Last  and 
When  Will  it  Be  Complete? 

H.  Will  This  Project  Result  in  Cost  Savings 

and  Paperwork  Reduction? 
V.  What  Regulatory  Changes  Are  Being 
i     Proposed  to  Implement  this  Project? 
I  A.  Existing  Liquid  Restrictions  for 
!     MSWLFs  (40  CFR  258.28) 
B.  Proposed  Site-Specific  Rule 
VI.  Statutory  and  Executive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 

Planning  and  Review 
'  B.  Paperwork  Reduction  Act 
iC.  Regulatory  Flexibility  Act 
!  D.  Unfunded  Mandates  Reform  Act 
!  E.  Executive  Order  13132:  Federalism 
:  F.  Executive  Order  13175:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
G.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health  and 

Safety  Risks 
H.  Executive  Order  13211:  Actions  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Executive  Order  12898:  Federal  Actions 

to  Address  Environmental  Justice  in 

Minority  Populations  and  Low-Income 

Populations 


L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  RCRA-2002-0032.  The  official 


public  docket  consists  of  the  documents 
specifically  referenced  in  this  action 
and  other  information  related  to  this 
action.  Although  a  part  of  the  official 
docket,  the  public  docket  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  RCRA  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW,  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742,  and  the  telephone  number  for 
the  RCRA  Docket  is  (202)  566-0270.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  15  cents 
per  page. 

2.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  imder  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets,  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  vtdll  be  made  available 
in.  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 


materials  through  the  docket  facility 
identified  in  LA  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
v>all  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  dpcket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket.  Public  comments 
submitted  on  computer  disks  that  are 
mailed  or  delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailedor  delivered  to  EPA's  Docket 
will  be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  a  description  of 
the  EPA  Dockets  System  at  67  FR  38102, 
May  31,2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  yoiu  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period.     . 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  I.B. 2  and  I.C.  below.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
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cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  It  is  EPA's  policy  not  to 
edit  comments,  and  any  identifying  or 
contact  information  provided  in  the 
body  of  a  comment  will  be  included  as 
part  of  the  comment  that  will  be  placed 
in  the  official  public  docket,  and  made 
available  in  EPA's  electronic  public 
docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficidties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

A.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
RCRA-2002-0032.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

B.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rcra- 
docket@epa.gov.  Attention  Docket  ID 
No.  RCRA-2002-0032.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captiu'es  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

C.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  below.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail 

Send  two  (2)  copies  of  your  comments 
to  the  RCRA  Docket,  Enviroimiental 
Protection  Agency,  Mailcode:  5305T, 
1200  Pennsylvania  Ave..  NW., 


Washington,  DC  20460,  Attention 
Docket  ID  No.  RCRA-^002-0032. 

3.  By  Hand  Delivery  or  Courier 

Deliver  yoiu'  comments  to: 
Environmental  Protection  Agency,  EPA 
Docket  Center,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20004, 
Attention  Docket  ID  No.  RCRA-2002- 
0032.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hoiu-s  of 
opei'ation  as  identified  in  A.l  above. 

4.  By  Facsimile 

Fax  your  comments  to:  202-566- 
0272.  Attention  Docket  ID.  No.  RCRA- 
2002-0032. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC),  RCRA  Docket,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004,  Attention  Docket  ID  No. 
RCRA-2002-0032.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted*  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
Summary  section  above. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  any  technical  information 
andVor  data  you  used  that  support  youi 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensiu%  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  Authority 

This  nUe  is  proposed  imder  the 
authority  of  Sections  1008,  2002,  4004, 
and  4010  of  the  Solid  Waste  Disposal 
Act  of  1970,  as  amended  by  the 
Resomt:e  Conservation  and  Recovery 
Act,  as  amended  (42  U.S.C.  6907,  6912, 
6945,  and  6949a). 

m.  Background 

A.  What  Is  Project  XL? 

Project  XL  is  an  EPA  initiative 
developed  to  encourage  regulated 
entities  to  achieve  better  environmental 
results  at  less  cost.  Project  XL — 
"excellence  and  Leadership" — was 
announced  by  EPA  on  March  16,  1995 
{see  60  FR  27282,  May  23,  1995). 
Detailed  descriptions  of  Project  XL  have 
been  published  previously  in  munerous 
public  documents  which  are  generally 
available  electronically  via  the  Internet 
at  http://www.epa.gov/projectxl/. 
Briefly,  Project  XL  gives  a  limited 
number  of  regulated  entities  the 
opportimity  to  develop  their  ov«i  pilot 
projects  and  alternative  strategies  to 
achieve  superior  enviroiunental 
performance  compared  to  what  would 
be  achieved  through  compliance  with 
current  and  reasonably  anticipated 
fut\u^  regulations.  These  efforts  are 
crucial  to  the  Agency's  ability  to  test 
new  regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other  XL 
projects  to  determine  which  specific 
elements  of  the  projects,  if  any,  should 
be  more  broadly  applied  to  other 
regulated  entities  for  the  benefit  of  both 
the  economy  and  the  environment. 

Project  XL  is  intended  to  allow  EPA 
to  experiment  with  new  or  pilot  projects 
that  provide  alternative  approaches  to 
regulatory  requirements,  to  assess 
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whether  these  alternative  approaches 
provide  benefits  at  the  specific  facility 
affected,  and  determine  whether  these 
projects  should -be  considered  for  wider 
application.  Such  pilot  projects  allow 
EPA  to  proceed  more  quickly  than 
would  be  possible  when  undertaking 
changes  on  a  nationwide  basis.  EPA 
may  modify  rules,  on  a  site-  or  State- 
specific  basis,  that  represent  one  of 
several  possible  policy  approaches 
within  a  more  general  statutory 
directive,  so  long  as  the  alternative 
being  used  is  permissible  imder  the 
statute. 

On  September  18,  2000,  EPA 
published  a  notice  in  the  Federal 
Register  requesting  comments  on  the 
draft  Final  Project  Agreement  (FPA)  for 
the  Anne  Arundel  County  Millersville 
Landfill  XL  project  (65  FR  56308).  The 
FPA  was  signed  by  EPA  on  December  7, 
2000.  A  copy  of  the  FPA  is  available  in 
the  docket  and  on  the  world  wide  web 
at  http://www.epa.gov/projectxl/.  The 
FPA  is  a  non-binding  written  agreement 
between  the  project  sponsor  and 
regulatory  agencies  which  describes  the 
project  in  detail,  discusses  criteria  to  be 
met,  identifies  performance  goals  and 
indicators,  and  outlines  how  the 
agreement  will  be  managed. 

B.  What  Are  Bioreactor  Landfills? 

A  bioreactor  landfill  is  generally 
defined  as  a  landfill  operated  to 
transform  and  stabilize  the  readily  and 
moderately  decomposable  organic 
constituents  of  the  waste  stream  by 
purposeful  control  to  enhance 
microbiological  processes.  Bioreactor 
landfills  generally  employ  the  addition 
of  liquids  such  as  leachate.  A  byproduct 
of  the  waste  decomposition  process  is 
landfill  gas,  which  includes  methane, 
carbon  dioxide,  hazardous  air  pollutants 
and  volatile  organic  compounds  (VOCs). 
Landfill  gases  are  produced  sooner  and 
faster  in  a  bioreactor  than  in  a 
conventional  landfill.  Therefore, 
bioreactors  typically  incorporate  landfill 
gas  collection  systems  to  collect  and 
control  landfill  gas  upon  start  up  of  the 
liquid  addition  process. 

On  April  6,  2000,  EPA  published  a 
document  in  the  Federal  Register 
requesting  information  on  bioreactor 
landfills,  because  the  Agency  is 
considering  whether  and  to  what  extent 
the  Criteria  for  Municipal  Solid  Waste 
Landfills  (MSWLFs),  40  CFR  part  258, 
should  be  revised  to  allow  for  leachate 
recirculation  over  alternative  liners  in 
MSWLFs  (65  FR  18015).  EPA  is  seeking 
information  about  liquid  additions  and 
leachate  recirculation  in  MSWLFs  to  the 
extent  currently  allowed,  i.e.,  in 
MSWLFs  designed  and  constructed  with 


a  composite  liner  as  specified  in  40  CFR 
258.40(a)(2). 

Proponents  of  bioreactor  technology 
believe  that  operating  MSWLFs  as 
bioreactors  provides  a  number  of 
enviroiunental  benefits,  including  an 
increased  rate  of  waste  decomposition, 
which  in  turn  would  extend  the 
operating  life  of  the  landfill  and  lessen 
the  need  for  additional  landfill  space  or 
other  disposal  options.  Bioreactors  are 
also  believed  to  decrease,  or  at  times 
eliminate,  the  quantity  of  leachate 
requiring  treatment  and  offsite  disposal. 
Several  studies  have  shown  that 
leachate  quality  improves  over  time 
when  leachate  is  recirculated  on  a 
regular  basis.  Based  on  these  reasons, 
bioreactors  are  expected  to  decrease 
potential  environmental  risks  and  costs 
associated  with  leachate  management, 
treatment  and  offsite  disposal. 
Additionally,  use  of  bioreactor 
techniques  are  believed  to  shorten  the 
length  of  time  the  liner  will  be  exposed 
to  leachate  and  lower  the  long  term 
potential  for  leachate  migration  into  the 
subsurface  environment.  Bioreactors 
may  reduce  post-closure  care  costs  and 
risks,  due  to  the  accelerated,  controlled 
settlement  of  the  solid  waste  during 
landfill  operation. 

Several  additional  related  XL  pilot 
projects  involving  operation  of  landfills 
with  alternative  liners  as  bioreactors  are 
being  implemented  throughout  the 
coimtry.  These  additional  bioreactor 
projects  will  enable  EPA  to  evaluate 
benefits  of  different  alternative  liners 
and  leachate  recirculation  systems 
under  various  climatic  and  operating 
conditions.  As  expressed  in  the  above 
referenced  April  2000  Federal  Register 
dociunent,  EPA  is  interested  in 
assessing  the  performance  of  landfills 
operated  as  bioreactors  with  alternative 
liners,  and  these  XL  projects  are 
expected  to  produce  valuable  data. 

The  Aime  Arundel  County 
Millersville  Landfill  XL  Project  and  the 
other  related  XL  projects  will  provide 
additional  information  on  the 
performance  of  MSWLFs  when  liquids 
are  added  to  the  landfill.  The  Agency  is 
also  interested  in  assessing  how 
different  types  of  alternative  liners 
perform  when  liquids  are  added  to  the 
landfill,  including  maintaining  a 
hydraiUic  head  at  acceptable  levels. 
Additional  information  on  bioreactor 
landfills  is  available  at  EPA's  Web  site 
at  http://wHrw.epa.gov/epaoswer/non- 
hw/muncpl/Iandfill/bioreactors.htm. 


IV.  The  Anne  Arunde!  County 
Millersville  Landfill  and  Resource 
Recovery  Facility 

A.  Overview 

The  Landfill  is  located  approximately 
15  miles  south  of  Baltimore  on  565  acres 
in  Severn,  Maryland.  The  Landfill, 
which  began  operations  in  1975,  is 
owned  and  operated  by  the  County  and 
is  the  only  active  MSWLF  in  the 
County.  Since  1975,  Cells  1  through  7  at 
the  Landfill  were  opened,  filled  and 
closed.  Cells  1  through  7  were 
constructed  before  the  ciurent  solid 
waste  disposal  laws  and  regulations  and 
were  not  lined.  With  the  exception  of 
Cell  1  West  and  Cell  3,  all  of  these  Cells 
are  now  capped.  In  1995  and  1997 
respectively.  Cell  3  and  Cell  1  West 
were  "mined"  by  the  Coimty,  i.e.,  all  the 
waste  and  underlying  soil  was 
excavated  and  either  recycled,  disposed 
of  or  used  as  cover  in  Cell  8.  The 
footprint  where  Cell  1  West  was  located 
was  graded  and  seeded  and  the  footprint 
where  Cell  3  was  located  is  now  a  storm 
water  infiltration  basin. 

Active  landfilling  is  occurring  in 
portions  of  Cell  8  at  the  Landfill.  Cell  8 
is  approximately  1200  feet  by  2400  feet 
in  size  and  is  divided  into  8  subcells. 
Subcells  8.1  through  8.6  have  been 
constructed  with  a  geomembrane 
double-liner  system,  with  primarv' 
leachate  collection  and  leak  detection 
(secondary  collection)  layers.  Subcells 
8.7  and  8.8  have  not  been  constructed. 
Subcell  8.4,  where  the  proposed 
bioreactor  test  area  is  located,  has  not 
received  any  waste  in  approximately 
two  years.  Subcell  8.6,  where  the 
proposed  control  area  is  located,  is 
currently  receiving  waste. 

In  2000  the  Landfill  accepted 
approximately  390  tons  per  day  (tpd)  of 
mimicipal  solid  waste  (MSW),  of  which 
1/3  (approximately  130  tpd)  was 
recovered  for  reuse  and  recycling  and 
the  remaining  amount  (approximately 
260  tpd)  was  landfilled.  The  Landfill 
serves  on  average  660  customers 
(residents  and  businesses  combined)  per 
day.  7  days  per  week.  There  are 
approximately  5,800  residents  within  a 
1-mile  radius  of  the  Landfill; 
approximately  2,750  residents  within  a 
0.5-nule  radius;  and  approximately  900 
residents  within  a  0.25-mile  radius. 

The  Landfill  presenUy  generates 
approximately  8,000  gallons  of  leachate 
per  day.  Leachate  is  collected  and 
pumped  to  a  305,000  gallon  influent 
tank.  The  leachate  then  flows  to  a 
pretreatment  plant  at  the  Landfill  where 
it  is  treated  in  controlled  batches.  From 
there  it  is  discharged  into  a  305,000 
gallon  effluent  tank  and  ultimately 
discharged  to  the  sanitary  sewer  and 
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into  a  publicly  operated  wastewater 
treatment  works. 

The  leachate  collection  system  in 
Subcell  8.4  of  the  Landfill  consists  of  a 
two  foot  thick  sand  layer,  a  geonet  that 
covers  the  entire  bottom  of  the  Subcell 
and  a  system  of  perforated  high  density 
polyethylene  (HDPE)  pipes  placed  in 
gravel  blankets  that  overlay  the  geonet. 
Leachate  is  conveyed  by  the  geonet  and/ 
or  pipes  to  a  sump,  from  which  leachate 
is  pumped  and  conveyed  to  an  on-site 
leachate  pretreatment  facility.  The 
leachate  collection  system  in  Subcell  8.4 
is  designed  specifically  to  keep  a  very 
shallow  depth  of  liquid  on  the  top  liner, 
and  in  any  event  less  than  the  maximum 
30  cm  allowed  under  40  CFR 
258.40(a)(2)  at  all  locations  within  the 
Subcell.  In  the  sump  areas,  the  liner 
system  is  enhanced  by  the  addition  of 
layers  of  geosynthetic  clay  liner  (GCL) 
below  both  top  and  bottom 
geomembranes.  The  GCLs  have 
satxirated  hydraulic  conductivities  of 
less  than  1x10  "  »  cm/s.  The  GCLs 
together  with  the  other  liner 
components  result  in  a  double  synthetic 
liner  system  beneath  the  sump.  To 
monitor  the  integrity  of  the  top  liner,  the 
quantity  of  leachate  removed  from  the 
subcell  sumps  above  the  bottom  liner 
(detection  zone)  is  monitored  on  a 
continual  basis.  (The  accumulation  of 
some  liquid  due  to  condensation  is 
expected  and  is  considered  a  normal 
condition.)  The  number  calculated  and 
established  as  a  "not  to  exceed 
guideline"  is  100  gallons  per  acre  of 
subcell  floor  per  day.  Daily  monitoring 
of  the  liquid  above  the  bottom  liner  will 
continue  throughout  the  life  of  Subcell 
8.4.  To  protect  the  drainage  and  liner 
system,  the  initial  eight-foot  lift  of  waste 
in  Subcell  8.4  consisted  of  soft  trash. 
Soft  trash  is  solid  waste  that  is  collected 
from  residential  curbside  trash  pickups. 
No  ciu^bside  waste  may  exceed  four  feet 
in  length.  Curbside  household  waste  in 
general  is  softer  than  waste  streams  from 
commercial  facilities  or  sources,  from 
homeowners  self-hauling  materials  from 
their  home  or  yard.  This  initial  eight- 
foot  lift  of  waste  was  compacted  to  six 
feet  in  thickness. 

Forty-three  groimdwater  and  29 
Landfill  Gas  (LFG)  monitoring  wells  are 
installed  at  the  Landfill.  The 
groundwater  monitoring  wells  are 
installed  within  each  water-bearing 
zone  in  the  subsurface  beneath  the 
Landfill.  The  groundwater  wells  are 
sampled  semi-annually,  and  the  LFG 
monitoring  wells  are  monitored 
quarterly.  The  Coimty  submits  groimd 
water  sampling  data  to  the  Maryland 
Department  of  the  Environment  (MDE) 
for  their  review.  Starting  in  1995,  the 
County  has  replaced  a  total  of  14  private 


home  wells  to  address  the  detection  of 
landfill  leachate  contaminants  in  the 
upper  aquifer  or  water  bearing  zone. 
The  Coimty  replaced  these  wells  with 
deeper  double  cased  wells  into  a  deeper 
aquifer  when  they  had  confirmed  the 
detection  of  landfill  contaminants  in 
two  consecutive  sampling  rounds.  The 
Coimty  also  samples  8  other  private 
home  wells  in  the  area  twice  a  year  to 
check  for  possible  contamination.  The 
groundwater  contamination  is  believed 
to  have  originated  from  the  older 
unlined  cells  at  the  Landfill  that  are 
now  either  capped  or  have  been  mined 
by  the  County.  The  County  has 
proposed  to  MDE  that  monitoring  well 
TW-20,  that  is  directly  down  gradient 
from  Cell  8,  be  designated  as  the 
groundwater  point  of  compliance  vvell 
for  the  XL  Project.  Landfill  leachate 
contaminants  have  not  been  detected  in 
TW-20  (acetone,  which  is  a  common 
laboratory  reagent,  and  carbon  disulfide 
have  been  detected  three  times  and  one 
time  respectively  but  neither  has  been 
detected  since  April  of  1999)  . 

This  XL  project  is  part  of  Anne 
Arundel  County's  larger  efforts  to 
further  improve  the  management  of  its 
solid  waste.  In  1995,  the  County 
adopted  a  comprehensive  Solid  Waste 
Management  Strategy  (Strategy),  the 
main  objective  of  which  is  to  extend  the 
life  of  the  Landfill.  The  Strategy 
comprises  an  integrated  system 
involving  waste  reduction,  recycling, 
reuse  and  innovative  technologies  that 
provides  for  a  multi-faceted  approach 
for  meeting  the  County's  future  solid 
waste  management  needs.  Thus  far,  this 
Strategy  has  reduced  the  waste  entering 
the  Landfill  from  800  tons/day  in  1994 
to  260  tons/day  in  2000.  The  County  has 
an  approximately  30%  recycling  rate. 
The  County  operates  three 
"convenience  centers",  including  one  at 
the  Landfill,  where  residents  can  bring 
in  and  drop  off,  at  no  cost,  a  wide 
variety  of  materials  for  recycling 
including:  Oil,  anti-freeze,  lead-acid 
batteries,  appliances,  metal,  wood, 
cardboard,  paper,  plastic  and  yard 
waste.  The  County  manages  a  total  of 
approximately  320,600  tons  of  waste  per 
year.  Approximately  75%  of  this  total  is 
either  exported  for  disposal  outside  the 
County  or  recycled.  The  remaining  25% 
is  disposed  of  at  the  Landfill.  When  the 
Landfill  opened  in  1975  it  had  a 
projected  life  of  25  years,  or  until  the 
year  2000.  As  a  result  of  the  County's 
Solid  Waste  Management  Strategy,  the 
Landfill  is  now  projected  to  be  able  to 
accept  waste  until  2063. 

B.  Description  of  the  XL  Project 

The  County's  bioreactor  pilot  project 
will  involve  injecting  a  controlled 


amount  of  liquids  through  injection 
devices  into  a  160  foot  by  200  foot 
(approximately  3/4  of  an  acre)  test  area 
located  within  the  southwestern  portion 
of  Subcell  8.4.  The  XL  project  will  last 
for  up  to  a  seven-year  period  (depending 
on  effectiveness),  and  will  involve  the 
monitoring  of  settlement,  production  of 
LFG  and  improvement  of  leachate 
quality.  The  objectives  of  the  project  are 
as  follows:  To  design  and  construct  a 
bioreactor  test  area  in  Subcell  8.4  of  the 
Landfill;  perform  liquid  injection  in  a 
controlled  manner  using  different 
injection  methods;  monitor  surface 
settlement,  injection  rates  and  related 
parameters  over  a  period  of  time; 
evaluate  results  and  ultimately  identify 
the  method  that  will  most  effectively 
increase  the  Landfill's  waste  capaci^; 
and  evaluate  cost  effectiveness  of 
bioreactor  techniques  as  a  method  of 
capacity  creation. 

The  following  discussion  provides 
information  on  the  proposed  pilot 
design.  The  drawings  of  the  test  area 
location,  proposed  system  layout,  and 
details  of  the  supplemental  LFG 
collection  system  (if  required)  were 
provided  in  the  FPA  Attachments  IV,  V, 
and  VIII. 

1.  Proposed  Test  Area 

The  proposed  test  area  measures  160 
feet  by  200  feet  and  is  located  within  the 
southwestern  portion  of  Subcell  8.4. 
The  test  area  is  centered  in  a  trapezoidal 
shaped  plateau  that  gradually  slopes  to 
the  northwest  at  an  approximately  2 
percent  slope.  Subcell  8.4  is  bounded  on 
three  sides  by  other  existing  subcells. 
The  fourth  side  is  adjacent  to  the  side 
slope  of  the  cell.  The  distance  from  the 
test  area  to  the  side  slope  varies  from 
approximately  50  to  100  feet.  The  side 
slopes  in  Cell  8  are  constructed  at  a  3:1 
slope.  The  test  area  is  adjacent  to  an 
existing  haul  road  which  makes  it 
accessible  to  tank  trucks  for  easier 
liquid  injection.  The  waste  volume  in 
this  area  is  approximately  95,500  cubic 
yards  (waste  depth  from  surface  to  liner 
is  approximately  80  to  85  feet). 

Subcell  8.4  began  accepting  MSW  in 
October  1992.  Subcell  8.4  has  accepted 
only  small  quantities  of  curbside  MSW 
since  1997;  it  last  accepted  primarily 
construction  debris  about  two  years  ago. 
Thus,  the  lowermost  portion  of  the 
waste  in  Subcell  8.4  contains  typical 
MSW,  while  the  uppermost  portion 
contains  waste  that  is  proportionately 
higher  in  construction  debris  and  lower 
in  decomposable  organic  materials. 
Several  lifts  of  typical  MSW  in  the 
lowermost  portion  of  the  Subcell  8.4 
were  involved  in  a  County  "mauler" 
project.  The  mauler  was  used  to  grind 
the  waste  into  a  relatively  homogeneous 
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and  small  particle  size  that  has  an 
increased  surface  area.  In  1999,  the 
County  completed  a  waste  composition 
study  to  provide  more  detailed 
information  about  recent  waste 
placement  in  the  area  of  the  proposed 
test.  Additional  information  is  in  a 
March  1995  Coimty  waste  sort  report. 

The  County  used  soil  as  a  daily  cover 
at  the  site  until  March  1993.  Since  then, 
the  County  has  primarily  used 
removable  and  reusable  tarpaulins 
(tarps)  throughout  Cell  8  as  the  cover 
(approximately  97  percent  of  the  time, 
depending  on  weadier  conditions). 
Previous  use  of  tarps  (rather  than  soil 
cover,  for  example)  presents  good 
conditions  for  a  bioreactor  study,  as 
there  is  less  potential  for  the  creation  of 
barriers  [e.g.,  compacted  soil  cover)  to 
limit  vertical  penetration  of  liquid  into 
the  waste  mass.  Subcell  8.4  currently 
has  an  interim  soil  cover  and  an 
approximately  12  inch  thick  layer  of 
shredded  wood  mulch  generated  from 
tuee  and  yard  waste. 

2.  Liquid  Injection 

To  improve  the  evaluation  of  different 
infiltration  systems,  the  proposed  test 
area  will  include  two  vertical  injection 
wells  and  two  horizontal  injection 
trenches.  The  two  trenches  are  proposed 
to  be  constructed  parallel  to  the  nearest 
side  slope  and  excavated  so  that  they 
slope  back  toward  the  middle  of  the  Cell 
8.4  (southeast)  at  a  1  percent  grade  in 
order  to  minimize  excavation  depths, 
promote  gravity  drainage,  and  eliminate 
possible  (landfill)  side-slope  seepage. 
The  horizontal  trenches  would  consist 
of  6-inch  diameter  perforated  or  slotted 
pipe  centered  in  a  2  x  1.5-foot  trench, 
backfilled  with  high  permeability  stone 
or  gravel.  Proprietary  leachate  pipe 
products  that  are  relatively  new  to  the 
waste  industry  may  also  be  considered. 

Plans  for  the  two  vertical  wells 
consist  of  slotted  or  perforated  6-inch 
diameter  pipe  centered  in  a  3-foot 
diameter  borehole  and  backfilled  with 
high  permeabihty  stone.  The  well 
depths  would  be  selected  to  penetrate 
between  one-third  and  one-half  the 
overall  waste  depth. 

Design  spacing  for  the  wells  and 
trenches  minimizes  overlapping  areas  of 
influence  and  will  reduce  uncertainties 
that  may  be  introduced  by  overlapping 
influences.  The  injection  devices  are 
designed  to  maximize  the  amount  of 
liquid  that  can  be  injected;  however, 
actual  injection  rates  will  be  varied  in 
response  to  information  learned  from 
the  degree  of  infiltration  and  resulting 
settlement.  Design  details  of  the 
proposed  vertical  wells  and  horizontal 
trenches  are  shown  in  Attachment  V  of 
the  FPA  and  were  submitted  by  the 


County  to  MDE  and  EPA  in  an  April  17, 
2001  letter  with  enclosed  drawings. 

3.  Settlement  Plates 

Prior  to  system  startup,  the  Coimty 
will  install  monuments  (setdement 
plates)  to  monitor  settlement  caused  by 
the  degradation  of  the  waste.  These 
settlement  plates  will  be  strategically 
located  around  wells  and  trenches  to 
measure  surface  movements  during  the 
study.  The  top  elevation  of  each  plate 
will  be  surveyed  prior  to  liquid 
injection.  The  County  plans  to  monitor 
these  setUement  plates  at  least  monthly, 
but  will  do  so  more  frequently  if 
information  suggests  that  settlement  is 
occurring  at  a  rapid  rate.  At  least  one 
plate  will  be  located  in  a  control  area 
that  is  adjacent  to  the  test  area  and 
outside  the  zone  of  influence  for  the 
liquid  injection  system.  This  control 
area  will  measure  normal  settlement 
rates  as  a  comparison.  Additionally,  a 
stable  elevation  benchmark  will  be 
established  to  ensure  that  all  readings 
are  based  on  the  same  baseline 
elevation.  Annual  aerial  topographic 
surveys  will  also  be  performed  to  aid  in 
the  evaluation  of  settlement  and  the 
effectiveness  of  the  leachate 
recfrculation. 

4.  Landfill  Gas 

The  design  capacity  of  the  entire 
Landfill  exceeds  the  New  Source 
Performance  Standard  (NSPS) 
thresholds,  and  thus  the  Landfill  must 
comply  v«th  40  CFR  part  60,  subpart 
WWW.  Cell  8  currently  operates  under 
an  Alternate  Operating  Scenario  (AOS) 
approved  by  the  State  of  Maryland 
under  its  NSPS  Program,  and  the 
Coimty  has  included  the  AOS  in  its 
application  for  a  Part  70  Permit  (also 
known  as  a  Title  V  permit)  under  the 
Clean  Air  Act  (CAA).  The  Tide  V  Permit 
for  the  Landfill  was  signed  on  August 
29,  2001.  The  AOS  provides  that  at  Cell 
8  LFG  is  collected  via  existing  leachate 
collection  system  components,  rather 
than  from  separate  LFG  extraction  wells 
and/or  trenches.  The  AOS  also       ^ 
postpones  the  requirement  for  quarterly 
measurement  of  surface  methane 
emissions  under  40  CFR  part  60,  subpart 
WWW.  The  AOS  applies  to  Cell  8  only. 
Each  of  the  other  Cells  is  part  of  an 
active  LFG  collection  system  comprising 
separate  extraction  wells  and/or 
trenches,  and  are  monitored  quarterly 
for  LFG. 

Recognizing  that  the  addition  of 
liquids  enhances  the  generation  of  LFG, 
the  County  has  agreed  to  take  all 
necessary  steps  to  control  and  monitor 
LFG  in  the  area  of  the  bioreactor 
experiment.  To  accompUsh  these  steps, 
and  as  further  detailed  below,  the 


County  has:  (1)  Requested  an 
amendment  to  its  AOS  under  which  it 
will  be  required  to  conduct  quarterly 
surface  methane  emissions  monitoring, 
beginning  with  a  baseline  measurement 
taken  prior  to  the  first  introduction  of 
liquids,  and  (2)  in  accord  with  the 
requested  amendment,  as  the  project 
progresses,  evaluate  the  need  to  install 
supplemental  LFG  control  devices,  in 
the  area  of  the  bioreactor  project  in 
accordance  wiih  the  NSPS  for 
municipal  landfills,  40  CFR  part  60, 
subpart  WWW.  A  copy  of  the  County's 
proposed  requested  amendment  was 
included  in  the  FPA  as  Attachment  IV. 
The  Coimty  will  undertake 
supplemental  LFG  response  measures  in 
accord  with  40  CFR  part  60,  subpart 
WWW  if  methane  surface  emissions 
exceed  500  ppm  or  if  significant  odors 
from  the  test  area  are  observed.  The 
potential  for  surface  emissions  is  likely 
to  be  greatest  in  the  immediate  area  of 
liquids  injection. 

In  addition,  the  County  believes  that 
there  would  be  a  reduced  potential  for 
LFG  emissions  at  the  landfill  side  slope 
because  the  slope  is  covered  with  an 
intermediate  cap  that  consists  of  a 
vegetative  layer  over  a  two  foot  soil 
layer  that  has  a  permeability  ranging 
from  10~''tolO~5  centimeters  per 
second.  The  existing  LFG  collection 
system  for  Cell  8  is  designed  to  apply  a 
continuous  vacuum  to  the  leachate 
collection  pipe  network  under  the  waste 
in  order  to  induce  a  pressure  gradient  to 
draw  the  LFG  toward  the  collection 
network.  Collected  LFG  is  piped  to  an  • 
enclosed  flare  for  destruction.  If 
necessary,  supplemental  LFG  collection 
and  confrol  may  be  implemented  in  the 
test  area,  based  on  results  of  quarterly 
methane  surface  emissions  monitoring 
and  observations  of  odors. 

A.  LFG  Monitoring.  Monitoring, 
record  keeping  and  reporting 
requirements  for  LFG  agreed  to  in  the 
FPA  signed  by  the  County,  EPA  and 
MDE  are  contained  in  the  Title  V  permit 
for  the  Landfill  issued  on  August  29, 
2001  pursuant  to  the  CAA,  42  U.S.C. 
7401  et  seq.  The  Tide  V  permit  specifies 
that  the  LFG  monitoring  and  reporting 
in  the  test  area  will  be  done  according 
to  the  requirements  of  40  CFR  part  60. 
subpart  WWW.  The  County  will 
perform  quarterly  monitoring  for  surface 
emissions  over  the  entire  plateau  area 
that  includes  the  test  area  of  Subcell  8.4. 
The  plateau  area  measures 
approximately  180  feet  by  300  feet  and 
the  test  area  is  essentially  centered  on 
the  plateau.  Based  on  the  results  of  the 
quarterly  monitoring  for  surface 
emissions  supplemental  LFG 
monitoring  and  control  may  be  required 
by  the  County's  Tide  V  permit. 
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including  semi-annual  testing  for  non- 
methane  organic  compounds  and 
weekly  testing  at  the  well  heads  for 
methane,  carbon  dioxide,  carbon 
monoxide,  oxygen  and  nitrogen.  Also,  if 
the  County  undertakes  such 
supplemental  LFG  collection  measures, 
the  County  will  continuously  collect  the 
LFG  flow  rate  from  Cell  8  and  on  a 
weekly  basis  determine  the  LFG  flow 
rate  in  the  plateau  area  of  Subcell  8.4. 

B.  LFG  Control.  If  any  quarterly 
surface  monitoring  shows  a  surface 
methane  concentration  that  exceeds  500 
ppm  over  the  test  area  plateau  or  if 
significant  odors  are  found  to  be 
emanating  from  the  test  area,  the  County 
will  take  corrective  actions  (which  may 
include  installation  and  operation  of 
supplemental  LFG  collection  and 
control  technology)  as  provided  in  40 
CFR  60.755.  Such  supplemental  LFG 
collection  and  control  technology  may 
include  either  passive  LFG  collection 
technology  (i.e.  using  candlestick  flares 
independent  of  the  existing  active  LFG 
collection  system)  or  active  LFG 
collection  technology  (is.  connected  to 
the  existing  active  LFG  collection 
system).  In  any  event,  the  LFG 
collection  and  control  measures 
(including  any  supplemental  measures 
imdertaken  in  the  area  of  the  Test  Area) 
will  be  run  continuously  if  sufficient  gas 
is  present  to  sustain  combustion,  and 
shall  otherwise  be  operated  in 
accordance  with  40  CFR  part  60,  subpart 
WWW.  If  and  when  the  County 
undertakes  such  supplemental  LFG 
collection  measures,  the  Coimty  will 
continuously  collect  the  LFG  flow  rate 
from  Cell  8  and  on  a  weekly  basis 
determine  the  LFG  flow  rate  in  the 
plateau  area  of  Subcell  8.4. 

5.  Liquids  Monitoring  * 

Each  injection  device  will  be  fed  from 
a  centrally  located  6,500  gallon  tank 
truck  through  a  single  hose  connection. 
A  flow  meter  will  be  installed  to  allow 
measurement  of  liquid  flow  to  each 
injection  device.  Four  control  valves 
will  be  installed  to  allow  independent 
flow  regulation  to  each  of  the  injection 
ports.  A  central  feed  location  will  be 
used  to  ease  system  operations  and 
reduce  truck  traffic  that  may  affect 
settlement  rates.  Finally,  precipitation 
will  be  recorded  via  a  rain  gauge  to 
allow  for  adjiistments  to  the  injection 
rate.  As  noted  above,  at  no  time  will 
more  than  30  centimeters  (cm)  of 
leachate  be  permitted  to  collect  over  the 
liner.  The  quantity  of  leachate,  and 
supplemental  storm  water  (if  required), 
added  back  to  the  landfill  will  be 
measured  throughout  the  life  of  the 
project.  The  County  expects  to  measure 
recirculation  quantities  using  flow 


meters  installed  on  the  leachate 
receptacle  just  prior  to  the  distribution 
system  piping  and  valves. 

The  leachate  collection/drainage  layer 
constructed  in  each  subcell  consists  of 
two  feet  of  high  permeability  sand  over 
a  geonet  drainage  layer.  Due  to  the 
internal  subcell  slopes  and  high 
permeability  of  the  drainage  layer,  the 
County  expects  that  there  will  be  very 
little  pressure  or  "head"  buildup  on  the 
liner  notwithstanding  the  increased 
levels  of  liquids.  As  noted  above,  the 
leachate  collection  system  is  designed  to 
maintain  a  depth  of  leachate  over  the 
liner  at  all  locations  within  a  subcell, 
significantly  less  than  the  prescribed 
maximum  30  cm  depth  in  a  MSWLF 
constructed  with  a  composite  liner 
under  40  CFR  258.28(a)(2)).  Leachate 
recirculation  will  be  suspended  if  there 
appears  to  be  head  build-up,  and  in  any 
event  the  head  would  not  be  allowed  to 
exceed  30  cm  under  today's  proposed 
rule. 

The  primary  liner  system  of  the 
Landfill  is  underlain  by  a  secondary 
liner  and  leachate  collection  system. 
Sumps  are  located  at  the  low  point  of 
each  subcell  and  are  monitored  for  the 
depth  of  liquid  on  a  continual  basis. 
There  are  double  risers  extending  about 
200  feet  from  the  sump  in  the  primary 
leachate  collection  layer  up  to  the  toe  of 
the  side  slopes  of  the  Landfill.  The 
double  risers  provide  redimdemt  access 
to  the  leachate  collection  layer.  As 
needed  and  required,  liquid  in  the 
sumps  is  collected  and  controlled  as 
leachate.  Samples  are  collected  to 
evaluate  the  characteristics  of  the 
liquids.  If  the  test  results  from  the 
sampled  liquid  or  the  monitoring  of  the 
leachate  level  indicate  that  there  is  a 
potential  leak  in  the  primary  liner 
system,  then  the  need  for  a  larger  pump 
will  be  evaluated  and  the  liquid  level  in 
the  primary  system  will  be  further 
evaluated  and  monitored  to  minimize 
the  liquid  depth  above  the  primary 
liner.  The  liner  leakage  rate  will  be 
evaluated  and  the  leachate  injection  rate 
may  be  reduced,  if  necessary,  to  control 
the  rate  of  flow  into  the  secondary 
leachate  collection  system. 

Since  leachate  is  pumped  from  each 
subcell  individually,  during  the 
proposed  project  the  County  intends  to 
sample  the  leachate  from  Subcells  8.4 
(test  cell)  and  8.6  (control  ceU)  semi- 
Emnually  for  parameters  that  will  help 
establish  whether  or  not  leachate  quality 
is  improving  in  Subcell  8.4. 

6.  Protection  Against  Landfill  Fires 

Fires  in  landfills  are  usually  caused 
by  poorly  designed  or  operated  active 
LFG  collection  systems  that  allow 
ambient  air  into  the  waste.  For  this 


project,  the  LFG  collection  system  will 
be  carefully  operated  to  handle  excess 
gas  generated  while  minimizing  the 
potential  for  landfill  fires.  The  potential 
for  landfill  fires  will  also  be  minimized 
for  this  project  since  it  is  based  on  the 
anaerobic  bioreactor  concept.  If 
quarterly  monitoring  for  surface 
methane  emissions  triggers 
supplemental  LFG  controls,  the  County 
will  test  any  Landfill  gas  extraction 
wells  installed  in  the  test  area  on  a 
weekly  basis  for  gases  including: 
methane,  carbon  dioxide,  carbon 
monoxide,  oxygen  and  nitrogen.  The 
Coimty  will  carefully  monitor  for  and 
manage  the  oxygen  concentration  in  the 
LFG  to  reduce  the  potential  occurrence 
of  a  landfill  fire.  The  County,  MDE  and 
EPA  acknowledge  that  a  portion  of  the 
closed  and  capped  Cell  5-6-7  has  had 
a  landfill  fire  in  the  past  and  have 
agreed  to  monitor  and  control  the 
anaerobic  bioreactor  testing  to  ensure 
this  does  not  occur  as  a  result  of  this 
project. 

C.  What  Kind  of  Liner  Is  Required  by 
Current  EPA  Regulations? 

Currently,  the  EPA's  regulations 
oudine  two  methods  for  complying  with 
liner  requirements  for  municipal  solid 
waste  landfills.  The  first  method  is  a 
performance  standard  set  forth  at  40 
CFR  258.40(a)(1).  This  standard  allows 
installation  of  any  liner  configuration 
provided  the  liner  design  is  approved  by 
the  director  of  an  approved  State 
(defined  in  40  CFR  258.2)  and  the 
design  ensures  that  certain  constituent 
concentrations  are  not  exceeded  in  the 
uppermost  aquifer  underlying  the 
landfill  facility  at  the  point  of 
compliance. 

The  second  method  is  set  forth  at  40 
CFR  258.40(a)(2)  and  (b).  40  CFR 
258.40(b)  specifies  a  liner  design  which 
consists  of  two  components:  (1)  An 
upper  component  comprising  a 
minimum  of  30  mil  flexible  membrane 
liner  (60  mil  if  High  Density 
Polyethylene  (HDPE)  is  used),  and  (2)  a 
lower  component  comprising  at  least 
two  feet  of  compacted  soil  with  a 
hydraulic  conductivity  no  greater  thaix 
1x10  "■'  cm/sec. 

D.  How  Were  the  Liners  at  the  Landfill 
Constructed? 

The  liner  in  the  test  area  at  the 
Landfill  was  constructed  to  meet  or 
exceed  the  performance  standard  set 
forth  in  40  CFR  258.40(a)(1).  The  base 
liner  system  for  each  constructed 
Subcell  in  Cell  8  is  a  double  synthetic 
system  consisting  of  the  following,  from 
top  to  bottom: 

1.  2-foot  protective  sand  cover  over 
geotextile  filter; 
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2.  Leachate  collection  geonet  drainage 
layer; 

3.  60-mil  high  density  polyethylene 
(HDPE)  geomembrane  top  liner; 

4.  Leakage  detection  geonet  drainage 
layer; 

5.  60-mil  HDPE  geomembrane  bottom 
liner;  and 

6.  1.5-foot  low  permeability  (1x10"'', 
cm/s,  demonstrated  by  construction 
QA/QC)  soil  subbase. 

Attachment  VI  in  the  FPA  contains  a 
detailed  drawing  of  the  base  liner 
system  currently  constructed  in  the 
subcells  in  Cell  8.  This  liner  system 
exceeds  the  performance  requirements 
of  MDE  and  EPA  for  MSW  landfills,  and 
incorporates  two  geomembranes 
providing  for  leak  detection,  featiu^s 
tjrpically  associated  with  stricter 
hazardous  waste  landfill  designs. 

E.  What  Are  the  Environmental  Benefits 
Expected  Thmugh  This  XL  Project? 

The  expected  environmental  benefits 
of  this  XL  project  include:  (1) 
Accelerated  biodegradation  of  waste, 
resulting  in  increased  space  for  new 
waste  in  the  Landfill  (afr  space)  and 
therefore  longer  Landfill  life;  (2) 
decreased  concentration  of  most 
leachate  constituents;  (3)  reduced 
amount  of  leachate  requiring 
pretreatment;  (4)  reduced  amoimt  of 
leachate  that  the  Landfill  discharges  to 
the  local  wastewater  treatment  plant, 
with  subsequent  discharge  of  effluent  to 
the  Patuxent  River,  and  (5)  reduced 
post-closiu'e  care,  maintenance  and  risk 
(since  the  controlled  settlement  of  the 
solid  waste  will  occur  during  Landfill 
operation,  there  will  be  lower  potential 
for  leachate  migration  into  the 
subsurface  environment,  and  more  LFG 
will  be  produced  during  operation). 
Additional  information  on  the  potential 
environmental  benefits  of  bioreactor 
landfills  is  discussed  in  Section  III.B. 
and  is  available  on  EPA's  Web  site  at 
http://www.epa.gov/epaoswer/non-hw/ 
muncpl/landfill/bioreactors.htm  and  at 
h  ttp  -.//www.  epa  .gov/ProjectXU . 

10  adequately  measure  the 
environmental  and  other  benefits  of  the 
proposed  bioreactor  pilot  project,  the 
County  will  establish  a  baseline  that 
records  the  environmental  impacts  of 
the  Landfill  without  the  proposed 
bioreactor  project.  Without  the  project, 
Subcell  8.4  would  be  filled  until  it 
reaches  its  capacity,  and  then  covered. 
The  remainder  of  die  subcells  in  Cell  8 
would  also  be  filled  until  they  reach 
capacity  and  Cell  8  will  be  closed  and 
the  County  would  develop  Cell  9. 

Without  this  project,  it  is  assimied. 
Cell  8  would  also  continue  to  generate 
the  same  levels  of  leachate  for  disposal 
to  the  local  Publicly  Ov»med  Treatment 


Works  (POTW).  Treatment  of  leachate 
outside  the  Landfill  necessitates  the  use 
of  equipment,  chemicals  and  ultimately 
results  in  the  discharge  of  effluent  to 
sur&ce  water.  If  all  the  leachate  is 
managed  inside  the  Landfill  there  will 
be  no  discharge  to  surface  water  and  it 
is  expected  to  result  in  cost  savings  to 
the  County. 

The  superior  environmental 
performance  for  this  XL  Project  would 
be  measured  using  the  baseline  against 
the  actual  residts  of  the  project  for  the 
following  areas:  The  amoimt  of  landfiU 
settlement,  the  additional  air  space 
created  in  the  Cell  8.4  and  the  amount 
and  concentration  of  leachate  disposed 
at  the  local  POTW.  Specific  monitoring 
parameters  are  listed  in  the  proposed 
rule  following  this  preamble. 

F.  How  Have  Various  Stakeholders  Been 
Involved  in  This  Project? 

The  County  has  a  history  of  involving 
stakeholders  in  projects  at  its  solid 
waste  acceptance  or  disposal  facilities. 
This  philosophy  has  proved  to  be 
beneficial  to  all  involved  parties.  The 
County  has  divided  the  stakeholders 
into  three  groups.  The  groups  are 
identified  as  primary  stakeholders, 
potential  interested  parties,  and 
members  of  the  general  public. 

The  primary  stakeholders  are  the 
regulatory  agencies  involved  with  solid 
waste  disposal  facilities  or  other 
activities  at  Ihe  Landfill.  The  primary 
stakeholders  include: 

•  U.S.  Envfronmental  Protection 
Agency  (EPA) 

•  Maryland  Department  of  the 
Environment,  Solid  Waste  Program 

•  Aime  Arundel  County  Health 
Department,  Environmental  Health 
Bureau 

•  Anne  Arundel  County,  Planning  and 
Code  Enforcement 

•  Anne  Arundel  County,  Soil 
Conservation  District 
Other  potentially  interested 

stakeholders  have  expressed  an  interest 
in  the  project  and  have  had  some 
involvement  in  the  project.  It  is  not 
anticipated  that  all  stakeholders  would 
play  an  active  and  ongoing  role  in  the 
project.  If  they  do  not  actively 
participate  in  the  project,  they  will  be 
kept  informed  of  the  project's  progress 
at  appropriate  milestones.  Their  input 
will  be  welcomed  in  verbal  or  written 
form. 

In  May  of  2001,  after  the  FPA  was 
signed,  the  County  sent  newsletters  to 
approximately  130  nearby  residents  and 
concerned  citizens  with  information  on 
the  bioreactor  testing  under  project  XL. 

During  implementation  of  this  XL 
project,  the  stakeholder  involvement 


program  agreed  to  in  the  FPA  would 
ensure  that:  (1)  Stakeholders  are 
apprised  of  the  status  of  project 
implementation;  and  (2)  stakeholders 
have  access  to  information  sufficient  to 
judge  the  success  of  this  XL  project. 
Anticipated  stakeholder  involvement 
during  the  term  of  the  project  may 
include  other  general  public  meetings  to 
present  periodic  status  reports, 
availability  of  data  and  other 
information  generated.  Anne  Arundel 
County  plans  to  convene  periodic 
meetings  for  interested  stakeholders  to 
brief  them  on  progress  during  the 
duration  of  the  XL  project.  In  addition 
to  the  reporting  requirements  of  today's 
proposed  rule,  the  FPA  includes 
provisions  whereby  the  County  will 
make  copies  of  project  reports  available 
to  all  interested  parties. 

A  public  file  on  this  XL  project  has 
been  maintained  at  the  Web  site 
throughout  project  development,  and 
the  EPA  will  continue  to  update  it  as  the 
project  is  implemented.  Additional 
information  is  available  at  EPA's  Web 
site  at  URL  http://www.epa.gov/ 
projectxl. 

G.How  Long  Will  This  Project  Last  and 
When  Will  It  Be  Complete? 

As  with  all  XL  projects  testing 
alternative  environmental  protection 
strategies,  the  term  of  this  XL  project  is 
limited.  Today's  proposed  rule  would 
be  in  effect  for  seven  (7)  years.  In  the 
event  that  EPA  determines  that  this 
project  should  be  terminated  before  the 
end  of  the  seven  year  period  and  that 
the  site-specific  rule  should  be 
rescinded,  the  Agency  may  withdraw 
this  rule  through  a  subsequent 
rulemaking.  This  will  allow  all 
interested  persons  and  entities  the 
opportunity  to  comment  on  the 
proposed  termination  and  withdrawal  of 
regulatory  authority.  In  the  event  of  an 
early  termination  of  the  project  term, 
EPA  or  the  State  will  establish  an 
interim  compliance  period,  not  to 
exceed  six  months,  such  that  the  Coimty 
will  be  returned  to  full  compliance  with 
the  existing  requirements  of  40  CFR  part 
258. 

The  FPA  allows  any  party  to  the 
agreement  to  withdraw  from  the 
agreement  at  any  time  before  the  end  of 
the  seven  year  period.  It  also  sets  forth 
several  conditions  that  could  trigger  an 
early  termination  of  the  project,  as  well 
as  procedures  to  follow  in  the  event  that 
EPA,  the  State  or  local  agency  seeks  to 
terminate  the  project. 

For  example,  an  early  conclusion  will 
be  warranted  if  the  project's 
environmental  benefits  do  not  meet  the 
Project  XL  goal  for  the  achievement  of 
superior  environmental  results.  In 
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addition,  new  laws  or  regulations  may 
become  applicable  during  the  project 
term  which  might  render  the  project 
impractical,  or  might  contain  regulatory 
requirements  that  supersede  the 
superior  environmental  benefits  that  are 
being  achieved  under  this  XL  project. 

H.  Will  This  Project  Besult  in  Cost 
Savings  and  Paperwork  Reduction? 

EPA  did  not  prepare  an  economic 
estimate  of  the  cost  of  today's  proposed 
rule  or  an  estimate  of  any  paperwork 
reduction.  EPA  notes,  however,  that  the 
Coimty  volunteered  for  this  pilot  project 
which  will  affect  only  one  facility  and 
is  expected  to  result  in  an  overall  cost 
savings  by:  Accelerating  the 
decomposition  of  waste  placed  in  Cell 
8.4  of  the  Landfill,  which  is  expected  to 
extend  the  life  of  this  cell  and 
improving  the  quality  and  management 
of  leachate  generated  at  the  landfill, 
both  of  which  are  expected  to  decrease 
leachate  treatment  and  disposal  costs. 

V.  What  Regulatory  Changes  Are  Being 
Proposed  To  Implemeut  This  Pro)ect? 

A.  Existing  Liquids  Restriction  for 
MSWLFs  (40  CFR  258.28) 

This  proposed  site  specific  rule  would 
grant  regulatory  relief  from  certain 
requirements  of  RCRA  that  restrict 
application  of  liquids  in  MSWLFs, 
because,  as  previously  described, 
Subcell  8.4  of  the  Landfill  was 
constructed  with  an  alternative  liner 
pursuant  to  40  CFR  258.40(a)(1).  When 
the  FPA  for  this  project  was  signed, 
RCRA  regulations,  40  CFR  258.28(a) 
allowed  bulk  or  non-containerized 
liquid  waste  to  be  added  to  a  MSWLF 
only  if  the  following  two  conditions 
were  met: 

— The  liquids  comprise  household 
waste  (other  than  septic  waste),  or 
leachate  bom  the  Landfill  itself,  or  gas 
condensate  derived  from  the  Landfill, 
and 
—The  MSWLF  has  been  built  with  a 
liner  as  prescribed  in  the  design 
standard  set  forth  in  40  CFR  258.40 
(a)(2)  (i.e.,  not  the  performance 
standard  set  forth  in  40  CFR 
258.40(a)(1)). 

Since  then,  EPA  promulgated  a  site- 
specific  rule  for  the  Yolo  County,  CA, 
bioreactor  landfill  project  imder  Project 
XL.  which  amended  40  CFR  258.28(a). 
The  amendment  allows  bulk  liquid 
wastes  to  be  added  to  a  MSWLF  if,  "the 
MSWLF  unit  is  a  Project  XL  MSWLF 
and  meets  the  applicable  requirements 
of  40  CFR  258.41"  (66  FR  42441-42449, 
August  13,  2001).  Therefore,  the 
regulatory  relief  needed  for  the  Anne 
Arundel  Coimty  XL  Project  is  a  site- 
specific  amendment  to  40  CFR  258.41. 


With  the  exception  of  those  specific 
provisions  modified  by  this  proposed 
rule,  all  other  applicahle  existing  and 
futtu^  regulatory  requirements  in  part 
258  and  elsewhere  continue  to  apply  to 
the  Anne  Arundel  Coimty  Millersville 
Landfill. 

B.  Proposed  Site-Specific  Ruh 

This  proposed  rule  would  allow  the 
operator  of  the  Landfill  to  add  liquids, 
primarily  consisting  of  leachate  from  the 
Landfill  and  possibly  supplemental 
storm  water  ("liquids")  to  a  portion  of 
Subcell  8.4  of  the  Landfill,  as  long  as  the 
maintenance,  operational,  monitoring 
and  other  requirements  set  forth  in  40 
CFR  258.41(d)  are  met.  This  proposed 
rule  would  add  a  new  subsection  to  the 
rules  in  40  CFR  258.41.  New  40  CFR 
258.41(d)  would  specifically  apply  to 
the  Aime  Arundel  County  Millersville 
Landfill,  in  Severn,  Aime  Arundel 
County,  Maryland,  and  would  allow 
liquids  to  be  applied  to  a  portion  of 
Subcell  8.4  in  this  Landfill.  This 
proposed  rule  would  impose  certain 
minimum  monitoring,  reporting,  and 
control  requirements  on  the  County, 
which,  among  other  things,  would 
ensure  that  the  project  is  protective  of 
human  health  and  the  environment  and 
facilitate  EPA's  evaluation  of  the 
project. 

The  CAA  Title  V  Permit  for  the 
Landfill  was  signed  by  MDE  on  August 
29,  2001.  Monitoring,  record  keeping 
and  reporting  requirements  for  LFG 
previously  agreed  to  in  the  FPA 
(Sections  11.  B.  and  HI.  G.  and  Tables  4 
and  5)  which  was  signed  by  the  County, 
EPA  and  MDE  are  contained  in  the  Title 
V  permit  for  the  Landfill.  The  Title  V 
permit  specifies  that  the  LFG 
monitoring  and  reporting  in  the  test  area 
will  be  performed  according  to  the 
requirements  of  40  CFR  part  60,  subpart 
WWW.  The  County  will  perform 
quarterly  monitoring  for  surface 
emissions  over  the  entire  plateau  area 
that  includes  the  test  area  of  Subcell  8.4. 
The  plateau  area  measures  180  feet  by 
300  feet  and  the  test  area  is  essentially 
centered  on  the  plateau.  Based  on  the 
results  of  the  quarterly  monitoring 
supplemental  LFG  monitoring  and 
control  may  be  required  by  the  County's 
Title  V  permit,  including  semi-annual 
testing  for  non-methane  organic 
compounds  and  weekly  testing  at  the 
well  heads  for  methane,  carbon  dioxide, 
carbon  monoxide,  oxygen  and  nitrogen. 
Also,  if  the  County  undertakes  such 
supplemental  LFG  collection  measures, 
the  County  will  continuously  collect  the 
LFG  flow  rate  from  Cell  8  and  on  a 
weekly  basis  determine  the  LFG  flow 
rate  in  the  plateau  area  of  Subcell  8.4. 


Existing  regulation  allowing  leachate 
recirculation  over  a  composite  liner  (40 
CFR  258.28(a)(2))  requires  a  leachate 
collection  system  as  specified  in  40  CFR 
258.40(a)(2)  to  ensure  that  contaminant 
migration  to  the  aquifer  is  controlled. 
(56  FR  50978-51056,  Oct.  9, 1991).  This 
proposed  rule  would  also  require  that  a 
leachate  collection  system  (as  described 
in  40  CFR  258.40(a)(2))  be  in  place  in 
order  for  leachate  to  be  recirculated  in 
the  Subcell  8.4,  and  the  County  would 
be  required  to  ensure  that  the  leachate 
collection  systems  maintains  the 
leachate  head  over  the  liner  at  a  depth 
of  less  than  30  cm  in  Subcell  8.4. 

Today's  proposed  rule  would  not 
provide  any  regulatory  flexibility  with 
respect  to  monitoring  requirements; 
rather  it  adds  monitoring  to  that  which 
would  be  required  for  this  Landfill  if  it 
continued  operating  as  a  conventional 
MSWLF.  In  addition  to  the  monitoring 
required  in  part  258,  for  example,  the 
County  would  be  required  to  monitor 
and  report  whether  surface  seeps  are 
occurring  and  determine  whether  they 
are  attributable  to  operation  of  the 
liquid  application  system;  perform  a 
semi-annual  analysis  of  leachate  quality 
in  both  test  and  control  areas;  and  at 
least  monthly,  monitor  the  gas 
temperature  at  well  heads.  EPA  believes 
this  additional  information  will  provide 
the  necessary  indicators  of  any 
increased  risk  to  human  health  or  the 
environment  in  a  timely  manner  and 
wiU  enable  the  County,  MDE  and/or 
EPA  to  take  whatever  steps  are 
necessary,  including  suspension  or 
termination  of  the  project  to  reduce  or 
eliminate  any  such  risk.  EPA  also 
believes  that  this  additional  information 
will  be  valuable  in  assessing  the  benefits 
of  bioreactor  operation. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive"  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  this 
regulatory  action.  The  Order  defines 
"significant  regulatory"  action  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
\idth  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Because  this  proposed  rule  affects  only 
one  facility,  it  is  not  a  rule  of  general 
applicability  and  therefore  not  subject  to 
OMB  review  under  Executive  Order 

32866.  In  addition,  after  consultation 
1MB  has  determined  that  review  of 
proposed  site-specific  rules  under 
Project  XL  is  not  necessary. 

B.  Paperwork  Reduction  Act 

I  This  action  does  not  impose  an 
ilkformation  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  since  it 
applies  to  only  one  facility.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
i^tall,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
poDviding  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
s{x)nsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
ctmtrol  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C .  Regulatory  Flexibility  Act 

Pursuit  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  whenever  an  Agency  is 
required  to  publish  a  notice  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  proposed  rule 
on  small  entities  (i.e.,  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions).  However, 


no  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  affects  only  one  facility,  the 
Anne  Arundel  County  Millersville 
Landfill,  and  it  is  not  a  small  entity. 

Based  on  the  foregoing  discussion,  I 
hereby  certify  that  this  proposed  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  Agency  has  determined  that 
preparation  of  a  formal  Regulatory 
Flexibility  Analysis  is  unnecessary. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  by  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  govermnent  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enable  officials  of  affected  small 
govenunents  to  have  meaningful  and 


timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  proposed  rule  is 
applicable  oiily  to  one  facility  in 
Maryland.  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  EPA 
has  also  determined  that  this  proposed 
rule  does  not  contain  a  federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountability  process  that  would 
ensure  meaningful  and  timely  input  by 
state  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Today's  proposal  does  not  have 
federalism  impUcations.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  nor  on  the 
distribution  of  powers  and 
responsibilities  among  the  va^ous 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's 
proposal  will  only  affect  one  facility, 
providing  regulatory  flexibility 
applicable  to  this  specific  site.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accountability  process 
that  would  ensure  "meaningful  and 
timely  input  by  tribal  officios  in  the 
development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
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regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes."  Today's 
proposal  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  govenunents,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  nor  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
EPA  is  ciurently  unaware  of  any  Indian 
tribes  located  in  the  vicinity  of  the 
facility.  Thus,  Executive  Order  13175 
does  not  apply  to  this  proposed  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

"Protection  of  Children  From 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  "economically  significant"  as 
deBned  luider  Executive  Order  12866, 
and  (2]  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  plaimed 
regxilation  is  preferable  to  other 
potential  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  proposed  rule  is  not 
subject  to  Executive  Order  1 3045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  Executive 
Order  12866. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Reg\dations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy.  It 
will  not  result  in  increased  energy 
prices,  increased  cost  of  energy 
distribution,  or  an  increased 
dependence  on  foreign  supplies  of 
energy. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 


Act  of  1995  ("NTTAA,"  Pub.  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
uidess  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  Today's 
proposal  does  not  establish  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Popxdations  and 
Low-Income  Populations"  (February  11, 
1994)  is  designed  to  address  the 
environmental  and  hiunan  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensiue  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  formed 
an  Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 
Potential  environmental  justice  impacts 
are  identified  consistent  with  the  O'A's 
Environmental  Justice  Strategy  and  the 
OSWER  Environmental  Justice  Action 
Agenda. 

Today's  proposal  applies  to  one 
facility  in  Maryland.  Overall,  no 
disproportioucil  impacts  to  minority  or 
low  income  communities  are  expected. 

List  of  Subiects  in  40  CFR  Part  258 

Environmental  protection.  Landfill, 
Solid  waste. 


Dated:  May  7,  2003. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth,  part  258  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  258-CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDRLLS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1345(d)  and  (e);  42 
U.S.C.  6902(a),  6907,  6912(a),  6944,  6945(c), 
and  6949a(c). 

Subpart  D — Design  Criteria 

3.  Amend  §  258.41  to  add  a  new 
paragraph  (d)  to  read  as  follows: 

§  258.41     Proiect  XL  Bioreactor  Landfill 
Projects. 

***** 

(d)  Anne  Arundel  County,  Millersville 
Landfill  Requirements.  Paragraph  (d)  of 
this  section  applies  solely  to  the  Anne 
Arundel  County,  Millersville  Landfill, 
owned  and  operated  by  the  Anne 
Arundel  County  Department  of  Public 
Works,  or  its  successors,  located  in 
Severn,  Anne  Arundel  Coimty, 
Maryland  ("Landfill").  The  Landfill  is 
allowed  to  Landfill  leachate  and  onsite 
storm  water,  hereinafter,  "liquid  or 
liquids",  to  a  test  area  contained  in 
portion  of  Subcell  8.4  of  the  Landfill 
under  the  following  conditions: 

(1)  The  operator  of  the  Landfill  shall 
maintain  the  liner  imderlying  Subcell 
8.4,  which  was  designed  and 
constructed  with  an  alternative  liner  in 
accordance  with  §  258.40(a)(1),  and  a 
leachate  collection  system,  in  order  to 
maintain  the  integrity  of  the  liner 
system  and  keep  it  and  the  leachate 
collection  system  in  good  operating 
order.  From  top  to  bottom  the  base  liner 
underlying  the  waste  in  Cell  8  consists 
of:  2-feet  of  sand  cover,  a  geotextile 
filter,  a  leachate  collection  layer,  a  60- 
mil  high  density  polyethylene  (HDPE) 
top  liner,  a  leakage  detection  layer;  a  60- 
mil  HDPE  bottom  liner  and  1.5-feet  of  a 
low  permeability  soil  subbase.  The 
operator  of  the  Landfill  shall  ensure  that 
the  addition  of  any  liquids  does  not 
result  in  an  increased  leakage  rate,  and 
does  not  result  in  liner  or  waste 
slippage,  or  otherwise  compromise  the 
integrity  of  the  Landfill  and  its  liner 
system,  as  determined  by  the  Director  of 
the  Maryland  Department  of  the 
Environment  (State  Director).  In 
addition,  the  leachate  collection  system 
shall  be  operated,  monitored  and 
maintained  to  ensure  that  less  than  30 
cm  depth  of  leachate  is  maintained  over 
the  liner. 
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(2)  The  operator  of  the  Landfill  shall 
ehsure  that  the  concentration  values 
listed  in  Table  1  of  §  258.40  are  not 
exceeded  in  the  uppermost  aquifer  at 
the  relevant  point  of  compliance  for  Cell 
8  of  the  Landfill,  as  specified  by  the 
State  Director,  imder  section 

§  258.40(d). 

(3)  The  operator  of  the  Landfill  shall 
nionitor  and  report  whether  surface 
seeps  are  occurring  and  determine 
whether  they  are  attributable  to 
operation  of  the  liquid  application 
system.  EPA  and  the  Maryland 
Department  of  the  Environment  (MDE) 
shall  be  notified  in  the  semi-annual 
report  of  the  occurrence  of  any  seeps. 

14)  The  operator  of  the  Landfill  snaJl 
determine  on  a  semi-annual  basis  the 
leachate  quality  by  analyzing  samples  of 
the  Landfill  leachate,  from  the  sumps  in 
Subcell  8.4  (where  the  test  area  is 
located)  and  8.6  (where  the  control  area 
is  located),  for  the  following  parameters: 
dissolved  oxygen,  dissolved  solids, 
,  biochemical  oxygen  demand,  chemical 
oxygen  demand,  organic  carbon, 
nutrients  (ammonia,  nitrogen,  total 
nitrogen,  and  total  phosphorus),  nitrate, 
nitrite,  total  alkalinity,  ortho  phosphate, 
total  suspended  solids,  cyanide, 
chloride,  total  dissolved  solids,  RCRA 
hazardous  metals,  volatile  organic 
compoimds  and  semi-volatile  organic 
compounds  by  Method  SW-846.  The 
operator  of  the  Landfill  shall  collect 
weekly  samples  of  Landfill  leachate, 
from  the  sumps  in  Subcell  8.4  and 
Subcell  8.6,  and  analyze  them  for  the 
following  parameters:  pH  and 
conductivity.  The  depth  of  liquid  in  the 
sumps  shall  be  monitored  on  a 
continual  basis  and  the  leachate  flow 
rate  shall  be  calculated  on  a  monthly 
basis. 

(5)  The  operator  of  the  Landfill  shall 
determine  on  a  semi-annual  basis:  The 
total  quantity  of  leachate  collected  in 
Subcell  8.4  and  Subcell  8.6;  the  total 
quantity  of  liquids  applied  in  the  test 
areas;  any  changes  in  the  application 
rate  or  quantity  and  any  leachate  taken 
for  offsite  disposal. 

(6)  Prior  to  the  addition  of  any  liquid 
to  the  Landfill,  the  operator  of  the 


Landfill  shall  perform  an  initial 
characterization  of  the  liquid  and  notify 
EPA  and  MDE  of  the  liquid  proposed  to 
be  added.  The  parameters  for  the  initial 
characterization  of  liquids  shall  be  the 
same  as  the  semi-aimual  parameters  for 
the  Landfill  leachate  specified  in 
paragraph  (d)(4)  of  this  section.  The 
operator  shall  annually  test  all  liquids, 
other  than  leachate,  added  to  the 
Landfill  for  the  semi-annual  parameters 
specified  in  paragraph  (d)(4)  of  this 
section  and  compare  these  results  to  the 
initial  characterization. 

(7)  The  operator  of  the  Landfill  shall 
ensure  that  Subcell  8.4  is  operated  in 
such  a  manner  so  as  to  prevent  any 
landfill  fires  from  occxuring.  If  quarterly 
monitoring  for  surface  methane 
emissions  triggers  supplemental  LFG 
controls,  the  County  will  test  any 
Landfill  gas  extraction  wells  installed  in 
the  test  area  on  a  weekly  basis  for  LFG 
flow  rate  and  gases  including:  methane, 
carbon  dioxide,  carbon  monoxide, 
oxygen  and  nitrogen.  The  County  will 
carefully  monitor  for  and  manage  the 
oxygen  concentration  in  the  LFG  to 
reduce  the  potential  occiurence  of  a 
landfill  fire. 

(8)  The  operator  of  the  Landfill  shall 
determine  on  a  semi-annual  basis  the 
settlement  of  the  test  area  based  on 
measiu^ments  of  the  elevation  of 
monuments  installed  for  this  purpose. 
The  operator  of  the  Landfill  shall 
determine  on  a  annual  basis  the 
settlement  of  the  test  and  control  areas 
based  on  topographic  surveys. 

(9)  The  operator  of  the  Landfill  shall 
monitor  the  frequency  of  odor 
complaints  diuing  and  after  liquid 
application  events.  EPA  and  MDE  shall 
be  notified  of  the  occurrence  of  any  odor 
complaints  in  the  semi-annual  report. 

(10)  The  operator  of  the  Landfill  shall 
report  to  the  EPA  Regional 
Administrator  and  the  State  Director  on 
the  information  described  in  paragraphs 
(d)(1)  through  (9)  of  this  section  on  a 
semi-annual  basis.  The  first  report  is 
due  within  6  months  after  [THE 
EFFECTIVE  DATE  OF  THE  FINAL 
RULE).  Thes^  reporting  provisions  shall 


remain  in  effect  for  the  diu^tion  of  the 
project  term. 

(11)  Application  of  this  site-specific 
rule  to  the  Landfill  is  conditioned  upon 
the  Landfill  being  subject  to  an 
approved  Tide  V  permit  issued 
piu-suant  to  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.  (CAA)  Uiat  provides  for 
compliance  with  the  requirements  of  40 
CFR  Part  60,  Subpart  WWW  in  die 
plateau  area  of  Subcell  8.4  that  is 
impacted  by  the  recirculation  activities. 

(12)  This  section  will  remain  in  effect 
until  [DATE  SEVEN  YEARS  FROM 
EFFECTIVE  DATE  OF  FINAL  RULE).  By 
[DATE  SEVEN  YEARS  FROM 
EFFECTIVE  DATE  OF  FINAL  RULE], 
the  Landfill  must  return  to  compliance 
with  the  regulatory  requirements  which 
would  have  been  in  effect  absent  the 
flexibility  provided  through  this  section. 
If  EPA  Region  3's  Regional 
Administrator,  the  State  of  Maryland 
and  Anne  Arundel  County  agree  to  an 
amendment  of  the  project  term,  the   • 
parties  must  enter  into  an  amended  or 
new  Final  Project  Agreement  for  any 
such  amendment. 

(13)  The  authority  provided  by  this 
section  may  be  terminated  before  the 
end  of  the  7  year  period  in  the  event  of 
noncompliance  with  the  requirements 
of  paragraph  (d)  of  this  section.  The 
determination  by  the  EPA  Region  3's 
Regional  Administrator  that  the  project 
has  failed  to  achieve  the  expected  level 
of  environmental  performance,  or  the 
promulgation  of  generally  applicable 
requirements  that  apply  instead  of  this 
section  may  also  result  in  termination  of 
the  authority  provided  by  this  section. 
In  the  event  of  early  termination  EPA, 

in  consultation  with  the  State  of 
Maryland,  will  determine  an  interim 
compliance  period  to  provide  sufficient 
time  for  the  owner  or  operator  to  return 
the  Landfills  to  compliance  with  the 
regulatory  requirements  which  woidd 
have  been  in  effect  absent  the  authority 
provided  by  this  section.  The  interim 
compliance  period  shall  not  exceed  six 
months. 

[FR  Doc.  03-11909  Filed  5-12-03;  8:45  am) 
BILUNG  CODE  6S60-S0-P 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Ck>ilection;  Secretarial 
Disaster  Designations 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  is  seeking 
comments  from  all  interested 
individuals  and  organizations  on  the 
extension  of  a  currently  approved 
information  collection  in  support  of  the 
Secretarial  disaster  designation  process. 
The  information  collection  is  needed  to 
identify  disaster  areas  and  establish 
eligible  FSA  coimties  for  the  purpose  of 
making  emergency  loans  available  to 
eligible  and  qualified  farmers  and 
ranchers. 

DATES:  Comments  must  be  received  on 
or  before  July  14,  2003,  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Diane 
Sharp,  Director,  Production, 
Emergencies  and  Compliance  Division, 
to  Farm  Service  Agency,  USDA,  Mail 
Stop  0517,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-0517  and 
to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Comments  also  may  be  submitted  by  e- 
mail  to:  Diane_Sharp@wdc.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Tjeerdsma,  Branch  Chief,  (202) 
720-6602. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

Title:  Disaster  Assistance  Program. 
OMB  Number:  0560-0170. 
Expiration  Date  of  Approval:  June  30, 
2003. 


Type  of  Request:  Extension  with  no 
revision. 

Abstract:  The  information  collection 
is  necessary  for  FSA  to  effectively 
administer  the  regulations  relating  to 
identifying  disaster  areas  for  the 
purpose  of  making  emergency  loans 
available  to  qualified  and  ehgible 
farmers  and  ranchers  who  have  suffered 
weather-related  physical  ot  production 
losses  or  both.  Before  making  emergency 
loans  available  to  fanners  and  ranchers, 
the  collected  information  is  used  to 
determine  whether  the  disaster  areas 
meet  the  qualifying  loss  criteria  in  order 
to  be  considered  as  an  eligible  FSA 
County. 

Estimate  of  Burden:  Average  0.420 
hour  per  response. 

Type  of  Respondents:  Farmers  and 
Ranchers. 

Estimated  Annual  Number  of 
Respondents:  2,454. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,032. 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  puirposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  simunarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Signed  at  Washington,  DC,  on  May  6,  2003. 
James  R.  Little, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  03-11894  Filed  5-12-03;  8:45  am] 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— The  Integrity 
Profile  (TIP) 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  intent  of  the  Food 
and  Nutrition  Service  (FNS)  to  request 
Office  of  Management  and  Budget 
(OMB)  review  of  The  Integrity  Profile 
data  collection  and  reporting  system. 
DATES:  Comments  on  this  notice  must  be 
received  or  postmarked  by  July  14, 
2003. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Patricia  N.  Daniels, 
Director,  Supplemental  Food  Programs 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patty  Davis,  (703)  305-2728. 
SUPPLEMENTARY  INFORMATION: 

Title:  The  Integrity  Profile  (TIP). 

OMB  Number:  0584-0401. 
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Expiration  Date:  6-30-04. 
Type  of  Request:  Revisions  to  the 
(piurently  Approved  Collection. 

Abstract:  State  agencies  administering 
the  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program)  are  required  by 
7  CFR  246.12(j)(5)  to  submit  to  FNS  an 
annual  siunmary  of  the  results  of  their 
vendor  monitoring  efforts  in  order  to 
provide  Congress,  senior  FNS  officials, 
as  well  as  the  general  public,  assurance 
that  every  reasonable  effort  is  being 
made  to  ensure  integrity  in  the  WIC 
Program.  Since  1989,  WIC  Program  State 
agencies  have  been  required  to  submit 
The  hitegrity  Profile  (TIP)  data  annually. 
FNS  compiles  the  data  to  produce  a 
national  report,  which  shows  the  level 
df  monitoring  and  investigation 
conducted  by  WIC  State  agencies  to 
detect  and  eliminate,  or  substantially 
redu{;e,  vendor  fraud  and  abuse.  Most 
State  agencies  dovtnoload  the  data  from 
their  automated  system  and  transmit  it 
electronically  to  FNS. 

j  Estimate  of  Burden:  Public  reporting 
blurden  for  this  collection  of  information 
is  estimated  to  average  43.5  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
qf  inJFormation. 

Respondents:  The  Program  Director  of 
each  WIC  State  agency,  which  is 
generally  a  State  Health  Department  or 
an  Indian  Tribal  Organization  official. 

I  Estimated  Number  of  Respondents:  88 
respondents. 

I  Estimated  Number  of  Responses  Per 
Respondent:  One. 

Estimated  Total  Aimual  Burden  on 
Hespondents:  3,827.50  hours. 

Dated:  April  30,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  03-11893  Filed  5-12-03;  8:45  am] 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and  the 
Yakima  Provincial  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Wednesday,  June  11,  2003,  at  the  Best 
Western  Icicle  Inn,  505  Highway  2, 


Leavenworth,  Washington.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
3  p.m.  During  this  meeting  we  will 
discuss  noxious  weed  management  and 
prevention,  Northwest  Forest  Plan 
project  monitoring,  and  updates  on 
implementation  of  the  Northwest  Forest 
Plan.  All  Eastern  Washington  Cascades 
and  Yakima  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662-4335. 

Dated:  May  5,  2003. 
Paul  Hart, 

Designated  Federal  Official,  Okanogan  and 
Wenatchee  National  Forests. 
[FR  Doc.  03-11876  Filed  5-12-03;  8:45  am] 
BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Buslness-Cooperathre  Service 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  Rural 
Cooperative  Development  Grants 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  announces 
the  availability  of  approximately  $6.5 
million  in  competing  Rural  Cooperative 
Development  Grant  (RCDG)  funds  for 
fiscal  year  (FY)  2003.  Of  this  amount, 
approximately  $1.5  million  will  be 
reserved  for  applications  that  focus  on 
assistance  to  small,  minority  producers 
through  their  cooperative  businesses. 
This  action  will  comply  with  legislation 
which  authorizes  grants  for  establishing 
and  operating  centers  for  rural 
cooperative  development.  The  intended 
effect  of  this  notice  is  to  solicit 
applications  for  FY  2003  and  award 
grants  before  September  1,  2003. 
DATES:  The  deadline  for  receipt  of  an 
application  is  June  27,  2003. 
Applications  received  after  that  date 
will  not  be  considered.  Applications 
should  be  sent  to  the  Rural 
Development  State  offices.  State  offices 
will  forward  the  applications  to  the 
National  office  by  July  14,  2003. 
ADDRESSES:  Entities  wishing  to  apply  for 
assistance  should  contact  their  USDA 
Rural  Development  State  Office  to 
receive  further  information  and  copies 
of  the  application  package.  A  list  of  state 


offices  is  provided  at  the  end  of  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  are  directed  to  the  applicable 
USDA  Rural  Development  State  Office. 
Information  is  also  available  on  the  RBS 
Web  site  at  www.rurdev.usda.gov/rbs/ 
coops/rcdg.htm.  You  may  also  contact 
Marc  Warman,  Program  Leader, 
Cooperative  Services,  Rural  Business- 
Cooperative  Service,  U.S.  Department  of 
Agriculture,  Stop  3250,  Room  4016, 
South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3250. 
Telephone  (202)  690-1431. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  information 
collection  requirements  continued  in 
this  regulation  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  were  assigned 
OMB  control  number  0570-0006. 

General  Information 

Rural  Cooperative  Development 
Grants  (RCIKJ)  are  authorized  by  section 
310B(e)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1932). 
Regulations  are  contained  in  7  CFR  part 
4284,  subpart  F.  The  primary  objective 
of  the  RCDG  program  is  to  improve  the 
economic  condition  of  rural  areas 
through  cooperative  development.  The 
program  is  administered  through  USDA 
Rural  Development  State  Offices  acting 
on  behalf  of  RBS. 

Section  310B(e)  of  the  Consolidated 
Farm  and  Rural  Development  Act  was 
amended  by  Public  Law  107-171  (Mar 
13,  2002)  to  modify  the  matching 
requirement  required  of  RCDG  grant 
applicants  that  are  "1994  Institutions" 
(as  defined  in  section  532  of  the  Equity 
in  Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note;  Pub.  L.  103- 
382).  1994  Institutions  are  not  required 
to  provide  non-Federal  financial 
support  (matching  funds)  greater  than  5 
percent  of  the  grant  awarded.  In  the  case 
of  all  applicants,  preference  points  will 
be  awarded  where  applicants  commit  to 
providing  greater  than  the  Tninimnm  25 
percent  matching  contribution.  A 
current  list  of  1994  Institutions  may  be 
obtained  from  RBS. 

Grant  Selection  Criteria* 

Grants  will  be  awarded  on  a 
competitive  basis  to  nonprofit 
corporations  and  institutions  of  higher 
education  based  on  the  following 
selection  criteria.  The  priorities 
described  in  this  paragraph  will  be  used 
by  RBS  to  rate  applications.  RBS  review 
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of  applications  will  include  the 
complete  application  package  submitted 
to  the  Rural  Development  State  Office. 
Points  will  be  ranked  as  compared  with 
other  applications  on  hand.  Points  will 
be  awarded  to  each  factor  on  a  5,  4,  3, 
2, 1  basis  depending  on  the  applicant's 
ranking  compared  to  other  applicants. 
Each  factor  will  receive  equal  weight. 

Preference  will  be  given  to 
applications  that: 

(1)  Demonstrate  a  proven  track  record 
in  administering  a  nationally 
coordinated,  regionally  or  State-wide 
operated  project; 

(2)  Demonstrate  previous  expertise  in 
providing  technical  assistance  to 
cooperatives  in  rural  areas; 

(3)  Demonstrate  the  ability  to  assist  in 
the  retention  of  business,  facilitate  the 
establishment  of  cooperatives  and  new 
cooperative  approaches,  and  generate 
employment  opportunities  that  will 
improve  the  economic  conditions  of 
rural  areas; 

(4)  Demonstrate  the  ability  to  create 
horizontal  linkages  among  cooperative 
businesses  within  and  among  various 
sectors  in  rural  areas  of  the  United 
States  and  vertical  linkages  to  domestic 
and  international  markets; 

(5)  Commit  to  providing  technical 
assistance  and  other  services  to 
imderserved  and  economically 
distressed  rural  areas  of  the  United 
States; 

(6)  Commit  to  providing  greater  than 
a  25  percent  matching  contribution  (5 
percent  in  the  case  of  1994  Institutions] 
with  private  funds  and  in-kind 
contributions; 

(7)  Demonstrate  transferability  or 
demonstration  value  to  assist  rural  areas 
outside  of  project  area;  and 

(8)  Demonstrate  that  any  cooperative 
development  activity  is  consistent  with 
positive  enviroimiental  stewardship. 

Fiscal  Year  2003  Application 
Submission 

Applications  «iust  include  a  clear 
statement  of  the  goals  and  objectives  of 
the  project  and  a  plan  which  describes 
the  proposed  project  as  required  by  the 
statute  and  7  CFR  part  4284,  subpart  F. 
Each  application  received  in  the  State 
Office  will  be  reviewed  to  determine  if 
the  application  is  consistent  with  the 
eligible  purposes  outlined  in  7  CFR  part 
4284,  subpart  F.  Applications  without 
supportive  data-to  address  selection 
criteria  will  not  be  considered.  All 
submissions  must  conform  to  the 
required  standard  Times  New  Roman, 
12  point  font. 

Since  the  primary  objective  of  the 
cooperative  center  concept  is  to  provide 
technical  assistance  services,  including 
feasibility  analysis,  applications  that  do 


not  propose  development  or 
continuation  of  the  cooperative  center 
concept  will  nbt  be  considered.  Also, 
applications  that  focus  on  assistance  to 
only  one  cooperative  within  the  project 
area  will  not  be  considered.  To  enhance 
the  long-term  viability  of  cooperative 
development  centers,  strengthening  of 
technical  assistance  capacity  within 
new  and  existing  centers  is  strongly 
encouraged. 

Copies  of  7  CFR  part  4284,  subpart  F, 
will  be  provided  to  any  interested 
applicant  by  making  a  request  to  the 
Rural  Development  State  office  or  RBS 
National  office. 

Applications  must  be  completed  and 
submitted  to  the  State  Rural 
Development  Office  as  soon  as  possible, 
but  no  later  than  June  27,  2003. 
Applications  received  after  this  date 
will  not  be  considered.  Electronic 
submission  of  proposals  as  an  ^nail 
attachment  is  strongly  encouraged. 

Each  application  must  contain  the 
information  required  imder  7  CFR 
4284.528(a)  and  (b)(1)  (copies  of  which 
may  be  obtained  from  the  Agency)  in 
addition  to  the  following  information 
which  is  required  imder  7  CFR 
4284.528(b)(2): 

(1)  A  detailed  Table  of  Contents 
containing  page  nimibers  for  each 
component  of  the  application. 

(2)  A  project  simmiary  of  250  words 
or  less  on  a  separate  page.  This  page 
must  include  the  title  of  the  project  and 
the  names  of  the  primary  project 
contacts  and  the  applicant  organization, 
followed  by  the  summary.  The  summary 
should  be  self-contained  and  should 
describe  the  overall  goals,  relevance  of 
the  project,  and  a  listing  of  all 
organizations  involved  in  the  project. 
The  project  summary  should 
immediately  follow  the  Table  of 
Contents. 

(3)  A  separate  one-page  information 
sheet  which  lists  each  of  the  eight 
evaluation  criteria  followed  by  the  page 
nimibers  of  all  relevant  material  and 
docimientation  contained  in  the 
application  which  supports  that  criteria. 
This  page  should  immediately  follow 
the  project  siunmair. 

(4)  Description  of  the  applicant's 
experience  with  similar  projects, 
pursuant  to  7  CFR  4284.528(a)(2)(vii). 
Applicants  who  have  received  funding 
under  the  Rural  Cooperative 
Development  Grant  program  in  Fiscal 
Years  2001  or  2002  must  provide  a 
sujimiation,  not  to  exceed  three  pages, 
of  progress  and  results  for  all  projects 
funded  fully  or  partially  by  the  RCDG 
program  in  those  years.  This  summary 
should  include  the  status  of  cooperative 
businesses  organized  and  all  eligible 
grant  purpose  activities  listed  under  7 


CFR  4284.515.  The  summary  should 
immediately  follow  the  page  described 
above  in  item  (3)  documenting  the 
location  of  evaluation  criteria 
supporting  material. 

(5)  A  work  plan  that  describes  the 
specific  tasks  to  be  completed  using 
grant  and  matching  funds,  pursuant  to 
7  CFR  4284.528(b)(1).  The  work  plan 
should  describe  how  customers  will  be 
identified  (7  CFR  4284.528(a)(2)(vi)), 
key  persoimel  to  be  involved  (7  CFR 
4284.528(a)(2)(vii)  and  the  evaluation 
methods  to  be  used  to  determine  the 
success  of  specific  tasks  and  overall 
objectives  of  Center  operations  (7  CFR 
4284.528(a)(2)(xi)).  A  detailed  budget 
must  be  submitted  as  part  of  the  work 
plan  and  is  required  pursuant  to  7  CFR 
4284.528(a)(2)(iv).  The  budget  must 
present  a  breakdown  of  the  estimated 
costs  associated  with  cooperative 
development  activities  as  well  as  the 
operation  of  the  Center  and  allocate 
these  costs  to  each  of  the  tasks  to  be 
performed  in  the  work  plan  (7  CFR 
4284.528(a)(2)(iii)).  Matching  funds  as 
well  as  grant  funds  must  be  accounted 
for  in  the  budget  and  estimate  of  total 
costs.  The  work  plan,  budget  and 
estimate  of  costs,  should  not  exceed  10 
pages. 

(6)  The  eight  grant  selection  criteria  in 
7  CFR  4284.528(a)(2)(xiii)(G)  must  be 
addressed  individually  and  in  specific 
detail.  This  discussion  should  be  in 
narrative  form,  should  not  exceed  40 
pages,  and  should  include  all  citations 
to  supporting  docui^entation.  Do  not 
include  the  referenced  supporting 
documentation  in  the  application 
package  until  and  unless  requested  to 
do  so  by  USDA. 

Applications  requesting  Federal  funds 
in  excess  of  $350,000  will  not  be 
considered. 

The  National  Office  will  score 
applications  based  on  the  grant 
selection  criteria  contained  in  7  CFR 
part  4284,  subpart  F,  and  will  select 
awardees  subject  to  the  availability  of 
funds  and  the  applicant's  satisfactory 
submission  of  a  formal  application  and 
related  materials  in  accordance  with 
subpart  F.  Entities  submitting 
applications  that  are  selected  for  awards 
will  be  invited  by  the  Rural 
Development  State  office  to  submit  all 
referenced  supporting  docimientation 
and  other  required  materials  prior  to 
September  1.  As  part  of  the  award 
process,  the  State  Office  will  review  the 
referenced  supporting  documentation. 
Monitoring  officials  from  the  State 
Office  must  be  satisfied  as  to  the 
completeness  and  validity  of  any 
referenced  documentation  before  grant 
funds  will  be  obligated.  It  is  anticipated 


Federal  Register /Vol.  68,  No.  92 /Tuesday,  May  13,  2003/  Notices 


25565 


that  formal  grant  awards  will  be  made 
by  September  30,  2003. 

In  the  event  that  the  applicant  is 
awarded  a  grant  that  is  less  than  the 
amount  requested,  the  applicant  will  be 
required  to  modify  its  application  to 
conform  to  the  reduced  amount  before 
execution  of  the  grant  agreement.  The 
Agency  reserves  the  right  to  reduce  or 
de-obligate  the  award,  if  acceptable 
modifications  are  not  submitted  by  the 
awardees  within  15  working  days  from 
the  date  the  application  is  returned  to 
the  applicant.  Any  modifications  must 
be  within  the  scope  of  the  original 
application. 

AH  applicants  and  grants  must  be  in 
compliance  with  the  requirements  of  7 
CFR  parts  3015  and  3019. 

Dated:  May  5,  2003. 

John  Rosso, 

Administrator,  Rural  Business-Cooperative 
Services. 

List  of  Rural  Development  State  Ofifices 

Note:  Telephone  numbers  shown  are  not 
toll  free. 


Alabama 

State  Director,  USDA  Rural  Development, 
Sterling  Center,  Suite  601,  4121 
Carmichaei  Road,  Montgomery,  AL  36106- 
3683,  (334)  279-3400, 
Steve. pelham@al.  usda.gov. 

Alaska 

State  Director.  USDA  Rural  Development, 
BOO  West  Evergreen.  Suite  201,  Palmer,  AK 
99645,  (907)  761-7705, 
nhayes@rdmail. rural,  usda.gov. 

Arizona 

State  Director.  USDA  Rural  Development, 
3003  North  Central  Avenue,  Suite  900, 
phoenix.  AZ  85012,  (602)  280-8700, 
^die.brownin^az.usda.gov 

Arkansas 

State  Director.  USDA  Rural  Development, 
700  West  Capitol  Avenue,  Room  3416, 
Uttle  Rock.  AR  72201-3225.  (501)  301- 
^200,  john.allen@ar.usda.gov. 

California 

State  Du-ector.  USDA  Rural  Development. 
430  G  Street.  Agency  4169.  Davis,  CA 
95616.  (530)  792-5800, 
paul.  venosdel@ca.usda.gov. 

Colorado 

State  Director.  USDA  Rural  Development. 
655  Parfet  Street.  Lakewood.  CO  80215. 
(720)  544-2903.  gigi.dennis@co.usda.gov. 

Ddaware-Maryland 

State  Director.  USDA  Rural  Development. 
4607  South  DuPont  Highway,  Camden,  DE 
19934.  (302)  697-4300. 
marl^ne.elliott@de.usda.gov. 

FloridaA^irgin  Islands 

State  Director,  USDA  Rural  Development, 
4440  NW.  25th  Place,  Gainesville,  PL 


32606,  (352)  338-3400, 
charles.clemons@fl.usda.gov. 

Geoi^ 

State  Director,  USDA  Rural  Development. 
Stephens  Federal  Building,  355  E.  Hancock 
Avenue.  Athens,  GA  30601.  (706)  546- 
2162,  stone.workman@ga.usda.gov. 

Hawaii 

State  Director.  USDA  Rural  Development, 
Federal  Building.  Room  311. 154 
Waianuenue  Avenue.  Hilo.  HI  96720,  (808) 
933-8380.  lonaine.shin@hi.usda.gov. 

Idaho 

State  Director.  USDA  Rural  Development, 
9173  West  Barnes  Drive.  Suite  Al.  Boise. 
ID  83709.  (208)  378-5600. 
mike.field@id.  usda.gov. 

Illinois 

State  Director.  USDA  Rural  Development. 
2118  West  Park  Court.  Suite  A,  Champaign, 
IL  61821,  (217)  403-6200, 
Douglas.wilson@il.usda.gov. 

Indiana 

State  Director,  USDA  Rural  Development, 
5975  Lakeside  Boulevard,  Indianapolis,  IN 
46278,(317)290-3100, 
Robert.  white@in .  usda.gov. 

Iowa 

State  Director,  USDA  Rural  Development, 
Federal  Building.  Room  873.  210  Walnut 
Street,  Des  Moines,  LA  50309.  (515)  284- 
4663,  nancy.orth@ia.usda.gov. 

Kansas 

State  Director.  USDA  Rural  Development. 
1303  S.W.  First  American  Place.  Suite  100, 
Topeka.  KS  66604,  (785)  271-2700, 
chuck.banks@ks.usda.gov. 

Kentucky 

State  Director,  USDA  Rural  Development. 
771  Corporate  Drive,  Suite  200.  Lexington, 
KY  40503,  (859)  224-7300. 
ken.sl'one@ky.usda.gov. 

Louisiana 

State  Director,  USDA  Rural  Development, 
3727  Government  Street,  Alexandria,  LA 
71302.  (318)  473-7920. 
Michael,  taylor@la.usda.gov. 

Maine 

State  Director,  USDA  Rural  Development, 
967  Illinois  Avenue.  Suite  4,  Bangor,  ME 
04402,  (207)  990-9106, 
m.aube@me.usda.gov. 

Massachusetts/Rhode  Island/Connecticut 

State  Director,  USDA  Rural  Development. 
451  West  Street.  Suite  2,  Amherst,  MA 
01002,  (413)  253-4300 
david.tutle@ma.usda.gov. 

Michigan 

State  Director.  USDA  Rural  Development. 
3001  Coolidge  Road,  Suite  200.  East 
Lansing.  MI  48823,  (517)  324-5200. 
Harry. brumer@mi.  usda.gov. 

Minnesota 

State  Director,  USDA  Rural  Development. 
375  Jackson  Street,  Suite  410.  St.  Paul.  MN 


55101-1853.  (651)  602-7800 
steve.wenzel@mn.usda.gov. 

Mississippi 

State  Director,  USDA  Rural  Development, 
Federal  Building.  Suite  831.  100  West 
Capitol  Street.  Jackson,  MS  39269,  (601) 
965—4316.  nick.walters@ms.usda.gov. 

Missouri 

State  Director,  USDA  Rural  Development, 
601  Business  Loop  70  West.  Parkade 
Center.  Suite  235.  Columbia.  MO  65203, 
(573)  876-0976. 
greg.branum@mo.  usda.gov. 

Montana 

State  Director.  USDA  Rural  Development. 
900  Technology  Blvd.,  Suite  B.  Bozeman, 
MT  59718.  (406)  585-2580, 
tim.ryan@mt.usda.gov. 

Nebraska 

State  Director,  USDA  Rural  Development, 
Federal  Building,  Room  152,  100 
Centennial  Mall  N,  Lincoln.  NE  68508. 
(402)  437-5551.  jim.ban@ne.usda.gov. 

Nevada 

State  Director,  USDA  Rural  Development, 
1390  South  Curry  Street,  Carson  City,  NV 
89703.  (775)  887-1222 
lorry. smith@nv.  usda.gov. 

New  Jersey 

State  Director.  USDA  Rural  Development.  5th 
Floor  North  Tower,  Suite  500.  8000 
Midlantic  Drive.  Mount  Laurel.  NJ  08054. 
(856)  787-7700.  Andrew.law@ni.usda.gov. 

New  Mexico 

State  Director.  USDA  Rural  Development, 
6200  Jefferson  Street.  NE.  Room  255. 
Albuquerque.  NM  87109.  (505)  761-4950, 
jeff.condrey@nm.usda.gov. 

New  York 

State  Director,  USDA  Rural  Development, 
The  Galleries  of  Syracuse,  441  South 
Salina  Street,  Suite  357,  Syracuse,  NY, 
13202,  (315)  477-6400. 
Patrick.brennan@ny.usda.gov. 

North  Carolina 

State  Director,  USDA  Rural  Development 
State  Office.  4405  Bland  Road,  Suite  260. 
Raleigh.  NC  27609,  (919)  873-2000, 
john.cooper@nc.  usda.gov. 

North  Dakota 

State  Director,  USDA  Rural  Development, 
Federal  Building.  Room  208,  220  East 
Rosser  Avenue,  Bismarck,  ND  58502-1737. 
(701)  530-2037,  jane.grant@nd.usda.gov. 

Ohio 

State  Director.  USDA  Rural  Development. 
Federal  Building.  Room  507.  200  North 
High  Street,  Columbus.  OH  43215,  (614) 
255-2400.  randall.hunt@oh.usda.gov. 

Oklahoma 

State  Director,  USDA  Rural  Development, 
100  USDA.  Suite  108,  Stillwater.  OK 
74074,  (405)  742-1000. 
brent.kisling@ok.usda.gov. 
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Oregon 

Slate  Director,  USDA  Rural  Development, 
101  SW  Main  Street,  Suite  1410,  Portland, 
OR  97204,  (503)  414-3300, 
lyn  n .  sch  oessler@or.  usda  .gov. 

Pennsylvania 

State  Director,  USDA  Rural  Development, 
One  Credit  Union  Place,  Suite  330, 
Harrisburg,  PA  17110-2996,  (717)  237- 
2299,  byron.ross@pa.usda.gov. 

Puerto  Rico 

State  Director,  USDA  Rural  Development 
State  Office,  654  Munoz  Rivera  Avenue, 
IBM  Plaza,  Suite  601,  Hato  Rey,  Puerto 
Rico  00918,  (787)  766-5095, 
jose.otero@pr.usda.gov. 

South  Carolina 

State  Director,  USDA  Rural  Development 
State  Office,  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street,  Suite 
1007,  Columbia,  SC  29201,  (803)  765-5163 
charles.sparks@sc.usda.gov. 

South  Dakota 

State  Director,  USDA  Rural  Development, 
Federal  Building,  Room  210,  200  4th 
Street,  SW.,  Huron,  SD  57350,  (605)  352- 
1100,  lynn.jensen@sd.usda.gov. 

Tennessee 

State  Director,  USDA  Rural-Development, 
3322  West  End  Avenue,  Suite  300, 
Nashville,  TN  37203,  (615)  783-1300, 
peggy.  rose@tn .  usda  .gov. 

Texas 

State  Director,  USDA  Rural  Development, 
Federal  Building,  Suite  102, 101  South 
Main,  Temple,  TX  76501.  (254)  742-9700, 
bryan.daniel@tx.  usda.gov. 

Utah 

State  Director,  USDA  Rural  Development, 
Wallace  F.  Bennett  Federal  Building,  125 
South  State  Street,  Room  4311,  Salt  Lake 
City.  UT  84138,  (801)  524-4320, 
jack.cox@ut.usda.gov. 

Vermont/New  Hampshire 

State  Director,  USDA  Rural  Development, 
City  Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  (802)  828-6000, 
marie.ferris@vt.usda.gov. 

Virginia 

State  Director,  USDA  Rural  Development, 
Culpeper  Building,  Suite  238, 1606  Santa 
Rosa  Road,  Richmond,  VA  23229,  (804) 
287-1550,  ioe.newbill@va.usda.gov. 

Washington 

State  Director,  USDA  Rural  Development, 
1835  Black  Lake  Blvd.,  SW.  Suite  B, 
Olympia,  WA  98512,  (360)  704-7740, 
misha.divens@wa.usda.gov. 

West  Virginia 

State  Director,  USDA  Rural  Development, 
Federal  Building,  75  High  Street,  Room 
320,  Morgantown,  WV  26505,  (304)  284- 
^%bO,  jenny.phillips@wv.usda.gov. 

Wisconsin 

State  Director,  USDA  Rural  Development, 
4949  Kirschling  Court,  Stevens  Point,  WI 


54481,  (715)  345-7600, 
frank.fmssetto@wi.usda.gov. 

Wyoming  ' 

State  Director.  USDA  Rural  Development. 
100  East  B  Street,  Room  1005,  Casper,  WY 
82601,(307)261-6300, 
john.cochmn@wy.  usda.gov. 

[FR  Doc.  03-11830  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  3410-XY-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave..  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
72O-A120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bxu-den  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  Request  for  Release  of  Lien  and/ 
or  Approval  of  Sale. 

OMB  Control  Number:  0572-0041. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Riu^  Utilities  Service 
(RUS)  makes  mortgage  loans  and  loan 
guarantees  to  electric  and 
telecommunications  systems  to  provide 
and  improve  electric  and 
telecommtuiications  service  in  rural 
areas  pursuant  to  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq..)  (RE  Act).  All 
current  and  future  capital  assets  of  RUS 
borrowers  are  ordinarily  mortgaged  or 
pledged  to  the  Federal  Government  as 
security  for  RUS  loans.  Assets  include 
tangible  and  intangible  utility  plant, 
non-utility  property,  construction  in 
progress,  and  materials,  supplies,  and 
equipment  normally  used  in  a 
telecommunications  system.  The  RE  Act 
and  the  various  security  instruments, 
e.g.,  the  RUS  mortgage,  limit  the  rights 
of  a  RUS  borrower  to  dispose  of  its 
capital  assets.  The  RUS  Form  793, 
Request  for  Release  of  Lien  and/or 
Approval  of  Sale,  allows  the 
telecommunications  program  borrower 
to  seek  agency  permission  to  sell  some 
of  its  assets.  The  form  collects  detailed 
information  regarding  the  proposed  sale 
of  a  portion  of  the  borrower's  system. 
RUS  telecommunications  borrowers  fill 
out  the  form  to  request  RUS  approval  in 
order  to  sell  capital  assets. 

Estimate  of  Burden:  Ptiblic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.75  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  organizations. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  206. 

Copies  of  this  information  collection 
can  be  obtained  from  MaryPat  Daskal, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-7853.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
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for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  2,  2003. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 

[FR  Doc.  03-11825  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  3410-15-P 


AMERICAN  BATTLE  MONUMENTS 
COMMISSION 

SES  Performance  Review  Board 

AGENCY:  American  Battle  Monuments 

Commission. 

ACTK>N:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  ABMC 
Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  Gloukhoff,  Director  of 
Personnel  and  Administration, 
American  Battle  Monuments 
Commission,  Courthouse  Plaza  11,  Suite 
500,  2300  Clarendon  Boulevard, 
Arlington,  Virginia.  22201-3367, 
Telephone  Number:  (703)  696-6908. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5,  U.S.C.  requires  each 
agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
SES  performance  review  boards. 

The  following  have  been  designated 
as  regular  members  of  the  American 
Battle  Monuments  Commission  SES 
Performance  Review  Board: 
Mr.  Donald  Basham,  Chief,  Engineering 

and  Construction  Division, 

Directorate  of  Civil  Works,  U.S.  Army 

Corps  of  Engineers 
Mr.  Stephen  Coakley,  Director  of 

Resource  Management,  U.S.  Army 

Corps  of  Engineers 
Ms.  Patricia  Rivers,  Chief, 

Environmental  Division,  Directorate 

of  Military  Programs,  U.S.  Army 

Corps  of  Engineers 

Theodore  Gloukhoff, 

Director,  Personnel  and  Administration. 
(FR  Doc.  03-11821  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  6120-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rocky  Mountain  Regional  Office 
Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regtilations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Rocky  Mountain  Regional  Office 


Advisory  Committee  to  the  Commission 
will  convene  at  12  p.m.  and  adjourn  at 
1:15  p.m.  on  Monday,  May  12,  2003. 
The  purpose  of  the  conference  call  is  to 
discuss  individual  Advisory  Committee 
activities  and  plans  that  followed  the 
January  9,  2003  meeting  in 
Albuquerque. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8294,  access  code 
16702460.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
made  over  wireless  lines,  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  landline  connections.  Persons  with 
hearing  impairments  may  also  follow 
the  proceedings  by  first  calling  the 
Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensiu-e  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting,  John  Dulles, 
Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049),  by  4  p.m.  on  Friday 
May  9,  2003, 

The  meeting  will  be  conducted 
piusuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  28,  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-11883  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  1:30  p.m. 
and  adjourn  at  3  p.m.  (CTD)  on 
Thursday  May  15,  2003.  The  purpose  of 
the  conference  call  is  to  plan  future 
projects  and  have  a  discussion  of  the 
hate  crime  bill  that  recently  failed. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
niunber:  1-888-532-5130,  access  code: 
16753157.  Any  interested  member  of  the 
public  may  call  this  number  and  hsten 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  nimiber  or 
made  over  wireless  lines,  and  the 


Commission  wiU  not  refimd  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  niunber 
over  landline  connections.  Persons  with 
hearing  impairments  may  also  follow 
the  proceedings  by  first  calling  the 
Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensiu-e  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are' asked  to 
register  by  contacting  Farella  E. 
Robinson,  of  the  Central  Regional 
Office,  913-551-1400  (TDD  913-551- 
1414),  by  4  p.m.  on  Wednesday  May  14, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  28,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc,  03-11884  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Maine  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  3:30  p.m.  on  Thursday,  May 
15,  2003.  The  purpose  of  the  conference 
call  is  to  plan  for  futiu«  SAC  activities. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-556-3005,  access  code: 
16536732.  Any  interested  member  of  the 
public  may  call  this  niunber  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
made  over  wireless  lines,  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  landline  connections.  Persons  with 
hearing  impairments  may  also  follow 
the  proceedings  by  first  calling  the 
Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Aonghas  St. 
Hilaire  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116),  by 
4  p.m.  on  Wednesday  14,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington.  DC,  April  24,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-11885  Filed  5-12-03;  8:45  am) 

BHJJNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-812] 

Honey  From  Argentina:  Notice  of 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
antidimiping  duty  administrative 
review. 

summary:  On  January  22,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (68  FR  3009)  a  notice 
announcing  the  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina.  The  period  of  review  (FOR) 
is  May  11,  2001,  to  November  30,  2002. 
This  review  has  now  been  partially 
rescinded  with  respect  to  Compania 
Apicola  Argentina  S.A.  (CAA)  and 
Mielar  S.A.  (Mielar)  because  all  parties 
requesting  the  review  withdrew  their 
request. 

EFFECTIVE  DATE:  May  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  or  Donna  Kinsella, 
Enforcement  Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  7866.  Washington, 
DC  20230;  telephone  (202)  482-1398  or 
(202)  482-0194,  respectively. 

Scope  of  the  Review 

The  merchandise  imder  review  is 
honey  from  Argentina.  For  purposes  of 
this  review,  the  products  covered  are 
natural  honey,  artificial  honey 
containing  more  than  50  percent  natural 
honey  by  weight,  preparations  of  natural 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  and  flavored 
honey.  The  subject  merchandise 
includes  all  grades  and  colors  of  honey 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form.  The 
merchandise  under  review  is  currently 
classifiable  under  subheadings 
0409.00.00,  1702.90.90,  and  2106.90.99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Althou^ 


the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  (as  of 
March  1,  2003,  renamed  the  U.S.  Bureau 
of  Customs  -and  Border  Protection) 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
this  order  is  dispositive. 

Background 

On  December  30,  2002,  CAA  and 
Mielar  requested  an  administrative 
review  of  the  antidumping  duty  order 
(See  Notice  of  Antidumping  Duty  Order: 
Honey  from  Argentina,  66  FR  63672 
(December  10,  2001))  on  honey  from 
Argentina  in  response  to  the 
Department's  notice  of  opportunity  to 
request  a  review  published  in  the 
Federal  Register.  On  December  31, 
2002,  the  American  Honey  Producers 
Association  and  the  Sioux  Honey 
Association  (collectively  petitioners) 
requested  an  administrative  review  of 
Miefar  S.A.  On  January  22,  2003,  the 
Department  initiated  the  review.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  68  FR  3009  (January  22,  2003). 

On  March  18,  2003,  CAA  submitted  a 
withdrawal  of  request  for  review  stating 
that  it  did  not  have  any  sales  that 
entered  into  the  United  States  during 
the  POR.  On  March  26.  2003,  Mielar 
submitted  a  letter  of  withdrawal  from 
the  proceeding  citing  lack  of  experience 
since  Mielar  was  not  represented  by 
legal  counsel.  On  April  4,  2003,  Mielar 
obtained  legal  counsel  and  requested 
that  its  request  for  review  be  reinstated 
as  it  was  not  aware  of  the  possible 
consequences  of  its  withdrawal  at  the 
time  of  the  March  26,  2003,  letter.  On 
April  15,  2003,  petitioners  submitted  a 
withdrawal  of  their  request  for  review  of 
Mielar.  On  April  15,  2003,  Mielar 
submitted  a  withdrawal  of  its  request  for 
review.  The  applicable  regulation,  19 
CFR  351.213(d)(1),  states  that  if  a  party 
that  requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review. 
Respondents  and  petitioners  withdrew 
their  requests  for  review  within  the  90- 
day  deadline,  in  accordance  with  19 
CFR  351.213(d)(1).  As  a  result,  we  have 
accepted  the  withdrawal  requests. 
Therefore,  we  are  rescinding  this  review 
of  CAA  and  Mielar  of  the  antidumping 
duty  order  on  honey  frt)m  Argentina 
covering  the  period  May  11,  2001, 
through  November  30,  2002. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751  and  777(i) 
of  the  Act  and  19  CFR  351.213(d)(4)  of 
the  Department's  regulations. 


Dated:  May  6,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  03-11903  Filed  5-12-03;  8:45  am) 

BtUJNG  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[l.b.  050203B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  to 
modify  an  existing  scientific  research/ 
enhancement  permit  (1097)  and  request 
for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
permit  modification  from  Cressey  and 
Associates  in  El  Cerrito,  CA  (1097).  The 
permit  modification  would  affect  three 
Evolutionarily  Significant  Units  (ESUs) 
of  salmonids  identified  in 
Supplementary  Information  following. 
This  document  serves  to  notify  the 
public  of  the  availability  of  the  permit 
modification  application  for  review  and 
comment  before  a  final  approval  or 
disapproval  is  made  by  NMFS. 

DATES:  Written  comments  on  the  permit 
application  must  be  received  no  later 
than  5  p.m.  Pacific  Standard  Time  on 
June  12,  2003. 

ADDRESSES:  Written  comments  on  the 
modification  request  should  be  sent  to 
Daniel  Logan,  Protected  Species 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325.  Santa  Rosa.  CA  95404  6528 
(ph:  707  575  6053,  fax:  707  578  3435). 
Comments  may  also  be  sent  via  fax. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 
applications  and  related  documents  are 
available  for  review  by  appointment  at 
the  Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404  6528  (ph:  707  575  6053, 
fax:  707  578  3435)  and  at  the  Office  of 
Protected  Resources,  F/PR3.  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910  3226  (301  713  1401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Logan  at  phone  number  707- 
575-6053,  or  e-mail: 
dan.7ogcm@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 


Aathority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
pomits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222 
2 26). Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  Uiat 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  the 
foUowing  three  threatened  salmonid 
ESUs:  threatened  Central  California 
Coast  (CCC)  coho  salmon 
{Oncorhynchus  kisutch),  threatened 
CCC  steelhead  (O.  mykiss),  and 
threatened  California  Coastal  chinook 
salmon  (O.  tshawytscha). 

Modification  Request  Received 

Cressey  and  Associates  requests  a 
modification  to  permit  1097  for  takes  of 
juvenile  ESA-listed  coho  salmon, 
steelhead,  and  chinook  salmon 
associated  with  a  study  assessing  the 
impacts  to  salmonids  of  a  proposed 
summer  dam  on  Austin  Creek,  a 
tributary  of  the  Russian  River  in 
Sonoma  County,  CA.  Cressey  and 
Associates  has  proposed  using 
electrofishing  and  snorkel  surveys. 
Cressey  and  Associates  is  requesUng 
non-lethal  take  of  10  juvenile  CCC  coho 
salmon,  500  juvenile  CCC  steelhead  and 
5  juvenile  California  Coastal  chinook 
salmon  for  this  project.  Presently, 
permit  1097  authorizes  take  of  adult  and 
juvenile  CCC  coho  salmon.  Southern 
Oregon/Northern  California  Coasts  coho 
salmon,  and  Southern  California 
steelhead  associated  with  various 
scientific  research  projects  in  CA.  This 
requested  modification  would  add 
intentional  takes  of  threatened  CCC  . 


coho  salmon,  threatened  CCC  steelhead, 
and  threatened  California  Coastal 
chinook  salmon  to  Cressey  and 
Associates'  permit. 

Dated:  May  8.  2003. 
Susan  Pultz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  03-11915  Filed  5-12-03;  8:45  am) 

BtLUNO  CODE  3610-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

P.D.  050203A] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for  a 

scientific  research/enhancement  permit 

(1435)  and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
permit  from  Lisa  Thompson,  Ph.D.  at 
UC  Davis,  CA  (1435).  The  permit  would 
affect  the  Southern  Oregon/Northern 
California  Coasts  coho  salmon 
[Oncorhynchus  kisutch)  Evolutionarily 
Significant  Unit  (ESU).  This  document 
serves  to  notify  the  public  of  the 
availability  of  the  permit  application  for 
review  and  conunent  before  a  final 
approval  or  disapproval  is  made  by 
NMFS. 

DATES:  Written  comments  on  the  permit 
application  must  be  received  no  later 
than  5  p.m.  Pacific  Standard  Time  on 
June  12,  2003. 

ADDRESSES:  Written  comments  on  the 
permit  request  should  be  sent  to  Diana 
Hines,  Protected  Species  Division, 
NMFS,  777  Sonoma  Avenue,  Room  325, 
Santa  Rosa,  CA  95404-6528  (ph:  707- 
575-6057.  fax:  707-578-3435). 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 
applications  and  related  dociiments  are 
available  for  review  by  appointment  at 
the  Protected  Species  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA  95404-6528  (ph:  707-575- 
6057,  fax:  707-578-3435)  and  at  the 
Office  of  Protected  Resources,  F/PR3,    ■ 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301  713  1401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Hines  at  phone  number  707-575- 
6057,  or  e-mail:  diana.hines@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 


Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  ^at 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
siunmaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  the 
threatened  Southern  Oregon/Northern 
California  Coasts  (SONCC)  coho  salmon 
(Oncorhynchus  kisutch)  ESU. 

Permit  Request  Received 

Lisa  Thompson,  Ph.D.  requests  a 
permit  for  takes  of  juvenile  ESA-listed 
SONCC  coho  salmon  associated  with 
studies  of  presence,  distribution  and 
fish  habitat  use  in  the  Shasta  River,  CA. 
Lisa  Thompson,  Ph.D.  requests  non- 
lethal  take  of  952  juvenile  SONCC  coho 
salmon  for  this  project. 

Dated:  May  8,  2003. 
Susan  Pultz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-11916  Filed  5-12-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[Docket  No.  0305021 1 1-31 1 1-01 ;  I.D. 
031103C] 

RIN  0648-ZB43 

Financial  Assistance  for 
Environmental  Education  Projects  in 
Connecticut  and  Rhode  Island 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  the  public  to  submit  proposals 
for  available  funding  to  implement 
environmental  education  projects  in  the 
following  two  areas  of  interest: 
"Meaningful"  Outdoor  Experiences  for 
Students  and  Professional  Development 
in  the  Area  of  Environmental  Education 
for  Teachers.  Potential  recipients  may 
submit  separate  proposals  for  each  area. 
Funds  are  available  to  institutions  of 
higher  education,  community-based  and 
nonprofit  organizations,  state  or  local 
govermnent  agencies,  interstate 
agencies,  and  Indian  tribal  govemmepts. 
This  notice  describes  the  conditions 
luider  which  project  proposals  will  be 
accepted  and  criteria  imder  which 
proposals  will  be  evaluated  for  funding 
consideration.  Depending  upon  the 
level  of  Federal  involvement  in 
individual  projects,  selected  recipients 
will  enter  into  either  a  cooperative 
agreement  or  a  grant. 

DATES:  Applications  must  be  received 
by  5  p.m.  eastern  daylight  savings  time 
on  June  12,  2003.  Applications  received 
after  that  time  vfill  not  be  considered  for 
funding.  Applications  will  not  be 
accepted  electronically  nor  by  facsimile 
machine  submission. 

ADDRESSES:  You  can  obtain  an 
application  package  from  and  send 
completed  proposals  to:  Seaberry  J. 
Nachbar,  NOAA  Chesapeake  Bay  Office, 
410  Severn  Avenue,  Suite  107A, 
Annapolis,  MD  21403.  You  can  also 
obtain  the  application  package  fi-om  the 
NOAA  Chesapeake  Bay  Office 
Education  Home  Page  http:// 
noaa.chesapeakebay.net/education.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sealierry  J.  Nachbar,  Education 
Coordinator,  NOAA  Chesapeake  Bay 
Office,  telephone:  (410)  267-5664,  or  e- 
mail:  seabeiTy.nachbar@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

A.  Authority 

The  Fish  and  Wildlife  Coordination 
Act,  as  amended,  at  16  USC  661, 
authorizes  the  Secretary  of  Commerce  to 
provide  assistance  to,  and  cooperate 
with.  Federal,  State,  and  public  or 
private  agencies  and  organizations  in 
the  development,  protection,  rearing, 
and  stocking  of  all  species  of  wildlife, 
resources  thereof,  and  their  habitat,  in 
controlling  losses  of  the  same  from 
disease  or  other  causes,  and  in 
minimizing  damages  from  overabundant 
species.  Under  15  U.S.C.  1540,  the 
Secretary  of  Cormnerce,  acting  through 
the  Under  Secretary  of  Conunerce  for 
Oceans  and  Atmosphere,  is  authorized 
to  enter  into  cooperative  agreements  and 
other  financial  agreements  with  any 
nonprofit  organization  to  aid  and 
promote  scientific  and  educational 
activities  to  foster  public  understanding 
of  the  National  Oceanic  and 
Atmospheric  Administration  or  its 
programs. 

B.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

The  projects  to  be  funded  are  in 
support  of  the  Chesapeake  Bay  Studies 
(CFDA  11.457),  under  tiie  Chesapeake 
Bay  Watershed  Education  cind  Training 
Program. 

C.  Program  Description 

As  a  Federal  agency  that  is  conunitted 
to  the  stewardship  of  oiu-  Nation's 
coastal  and  marine  resources,  NOAA 
can  and  should  play  a  major  role  in 
creating  an  environmentally  literate  and 
informed  citizenry.  The  NOAA  Bay 
Watershed  Education  and  Training  (B- 
WET)  Program  was  established  in  2002 
to  improve  the  imderstanding  of 
envfronmental  stewardship*  of  students 
and  teachers.  The  B-WET  Program  has 
an  opportunity  to  create  a  population 
that  is  knowledgeable  about  the 
environment  by  supporting 
organizations  that  use  the  enviroiunent 
as  the  context  for  learning.  Using  the 
environment,  a  bay,  stream,  or  the 
surrounding  landscape,  provides  the 
opportimity  to  teach  students  about 
their  coimection  to  the  greater 
envfronment.  This  has  been  shown  to 
increase  a  student's  academic 
achievement  performance,  enthusiasm 
and  engagement  for  learning,  and 
encourages  greater  pride  and  ownership 
in  the  environment.  The  environment 
can  provide  a  platform  upon  which 
educators  can  create  a  curriculum  that 
interests  learners  and  revitalizes 
teachers.  Enviroimientally  educated 
individuals  can  become  effective  futiu-e 
workers,  problem  solvers,  and 


thoughtful  community  leaders  and 
participants. 

n.  Areas  of  Interest 

Proposals  should  address  one  of  the 
two  areas  of  interest:  (1)  "Meaningful" 
Outdoor  Experiences  for  Students;  or  (2) 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers. 
Potential  recipients  may  submit  separate 
proposals  for  each  area. 

A.  "Meaningful"  Outdoor  Experiences 

The  B-WET  Program  seeks  proposals 
for  projects  that  provide  opportxmities 
for  students  in  Coimecticut  or  Rhode 
Island  (K  through  12)  to  participate  in 
a  "meaningful"  outdoor  experience.  The 
environment  provides  an  excellent 
opportunity  for  education.  In  many 
cases,  tidal  and  non-tidal  waters  and  the 
surrounding  landscape  can  provide 
"hands-on"  laboratories  where  students 
can  see,  touch,  and  learn  about  the 
enviroiunent.  In  other  cases,  the 
enviroiunent  can  be  brought  alive  to  the 
classroom  through  a  strong  complement 
of  outdoor  and  classroom  experiences. 
The  environment  can  provide  a  genuine, 
locally  relevant  source  of  knowledge 
that  can  be  used  to  help  advance 
student  learning  skills  and  problem- 
solving  abilities  across  the  entire  school 
curriculum.  The  B-WET  Program  is 
strongly  committed  to  expanding  the 
knowledge  and  participation  of  a 
diverse  student  population  in  marine 
and  environmental  education.  This 
population  my  include,  for  example, 
disabled  or  minority  students,  or 
students  who  are  from  rural 
communities  in  Connecticut  or  Rhode 
Island. 

Proposals  submitted  imder  this  area 
should  address  the  following  elements 
and  types  of  activities: 

1.  "Meaningful"  outdoor  experiences 
should  make  a  direct  connection  to  the 
marine  or  estuarine  environment. 
Experiences  should  demonstrate  to 
students  that  local  actions  can  impact 
the  greater  water  environment(i.e., 
Connecticut's  Long  Island  Soimd  and 
Rhode  Island's  Narragansett  Bay). 
Experiences  do  not  have  to  be  water- 
based  activities  as  long  as  there  is  an 
intentional  coimection  made  to  water 
quality,  the  watershed,  and  the  larger 
marine  or  estuarine  system,  outdoor 
experiences  may  include  terrestrial 
activities. 

2.  "Meaningful"  outdoor  experiences 
are  hands-on  and  investigative  or 
project-oriented:  Experiences  should 
include  activities  where  questions, 
problems,  and  issues  are  investigated 
through  data  collection,  observation, 
and  hands-on  activities.  Experiences 
should  stimulate  observation,  motivate 
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critical  thinking,  develop  problem- 
solving  skills,  and  instill  confidence  in 
students.  Experiences  should  not  be 
limited  to  tours,  museum  visits, 
simulations,  demonstrations,  or 
"natiu«"  walks  but  should  encourage 
the  student  to  assist,  share, 
communicate,  and  connect  directly  with 
the  outdoors.  Experiences  can  include 
the  following  kinds  of  activities:  (1) 
Investigative  or  experimental  design 
activities  where  students  or  groups  of 
students  use  equipment,  take 
measurements,  and  make  observations 
for  the  purpose  of  making 
interpretations  and  reaching 
conclusions;  (2)  Project-oriented 
experiences,  such  as  restoration, 
monitoring,  and  protection  projects,  that 
are  problem  solving  in  nature  and 
involve  many  investigative  skills;  and 
(3)  Social,  economic,  historical,  and 
archaeological  questions,  problems,  and 
issues  that  are  directly  related  to  Rhode 
Island  or  Connecticut  peoples  and 
cultiues.  These  experiences  should 
involve  fieldwork,  data  collection,  and 
analysis. 

3.  "Meaningful"  outdoor  experiences 
are  part  of  a  sustained  activity. 
Experiences  should  consist  of  more  than 
juBt  the  outdoor  experience.  Though  an 
outdoor  experience  itself  may  occur  as 
one  specific  event,  occiuring  in  1  day, 
the  total  duration  leading  up  to  and 
following  the  experience  should  involve 
a  significant  investment  of  instructional 
time.  An  experience  should  consist  of 
three  general  parts,  not  necessarily 
occurring  in  this  order-  a  preparation 
phase;  an  outdoor  phase;  and  an 
analysis,  reporting  phase.  Projects 
should  provide  teachers  with  the 
support,  materials,  resources,^^d 
information  needed  to  condu^  these 
three  parts.  The  preparation  phase 
should  focus  on  a  question,  problem,  or 
issue  and  involve  students  in 
discussions  about  it.  The  action  phase 
should  include  one  or  more  outdoor 
experiences  sufficient  to  conduct  the 
project,  make  the  observations,  or 
collect  the  data  required.  The  reflection 
phase  should  refocus  on  the  question, 
problem,  or  issue;  analyze  the 
conclusions  reached;  evaluate  the 
results;  and  assess  the  activity  and  the 
learning. 

4.  "Meaningful>  outdoor  experiences 
are  an  integral  part  of  the  instructional 
program:  Experiences  should  not  be 
considered  ancillary,  peripheral,  or 
enrichment  only,  but  clearly  part  of 
what  is  occurring  concurrentiy  in  the 
classroom.  The  outdoor  experiences 
should  be  part  of  the  division 
cunriculimi  and  be  aligned  with  state 
learning  standards  (i.e.,  Connecticut  or 
Rhode  Island).  Experiences  should  make 


appropriate  connections  among  subject 
areas  and  reflect  an  integrated  approach 
to  learning.  Experiences  should  occur 
where  and  when  they  fit  into  the 
instructional  sequence. 

5.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
apphcants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula. 

B.  Professional  Development  in  the  Area 
of  Environmental  Education  for 
Teachers  ♦ 

The  B-WET  Program  seeks  proposals 
for  projects  that  provide  K-through-12 
teachers  in  Connecticut  or  Rhode  Island 
opportunities  for  professional 
development  in  the  area  of 
environmental  education.  As  the 
purveyors  of  education,  teachers  can 
ultimately  make  meaningful 
environmental  education  experiences 
for  students  by  weaving  together 
classroom  and  field  activities  within  the 
context  of  their  ciirriculum  and  of 
current  critical  issues  that  impact  the 
environment.  Systematic,  long-term 
professional  development  opportunities 
will  reinforce  a  teacher's  ability  to 
teach,  inspire,  and  lead  yoimg  people 
toward  thoughtful  stewardship  of  our 
natural  resources.  The  B-WET  Program 
is  strongly  committed  to  expanding  the 
knowledge  and  participation  of  a 
diverse  teacher  population  in  marine 
and  environmental  education.  This 
population  may  include,  for  example, 
disabled  or  minority  teachers,  or 
teachers  who  are  frova  rural 
communities  in  Connecticut  or  Rhode 
Island. 

Proposals  submitted  under  this  area 
should  address  the  following  elements 
and  types  of  activities: 

1.  Professional  development  courses 
follow  the  teaching  of  a  "meaningful" 
outdoor  experience  and  encourage  the 
teacher  to  conduct  an  experience  in  his/ 
her  classroom:  Professional 
development  courses  for  teachers 
should  ultimately  benefit  the  student. 
Projects  should  be  structured  so  that  the 
teacher  learns  how  to  conduct  a 
"meaningful"  outdoor  experience  in 
his/her  classroom  (see  section  II  (A)  for 
details  on  "meaningful"  outdoor 
experiences).  Projects  should  provide 
teachers  with  the  backgroimd 
information,  materials  and  resources 
needed  to  conduct  an  experience. 
Projects  can  include  implementation 


grants  for  teachers  to  carry  out  a 
"meaningful"  outdoor  experience  in 
their  classrooms. 

2.  Projects  involve  external  sharing 
and  communication:  Projects  should 
promote  peer-to-peer  sharing  and 
emphasize  the  need  for  external  sharing 
and  communication.  Projects  should 
include  a  mechanism  that  encoiuages 
teachers  to  share  thefr  experiences  with 
other  teachers  and  with  the 
environmental  education  commimity. 

3.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involvedin  the  project,  not  just  supply 
equipment  or  curriciila. 

m.  Funding 

A.  Funding  Availability 

This  solicitation  announces  that 
approximately  $250,000  will  be  made 
available  for  environmental  education 
projects  in  Connecticut  and  Rhode 
Island  in  FY  2003.  About  $125,000  will 
be  for  proposals  that  provide 
opportunities  for  students  (K  through 
12)  in  Connecticut  or  Rhode  Island  to 
participate  in  a  "Meaningful"  Outdoor 
Experience.  Of  the  amount  available  for 
this  priority  area,  about  $75,000  wdll  be 
awarded  to  eligible  applicants  in 
Connecticut  ^d  about  $50,000  will  be 
awarded  to  eligible  applicants  in  Rhode 
Island.  About  $125,000  will  be  for 
proposals  that  provide  opportunities  for 
Professional  Development  in  the  area  of 
Environmental  Education  for  Teachers 
in  Connecticut  or  Rhode  Island.  Of  this 
amount,  $75,000  will  be  available  to 
eligible  applicants  in  Connecticut  and 
$50,000  vdll  be  available  to  eUgible 
applicants  in  Rhode  Island. 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  qualified  projects.  The  exact 
amount  of  funds  that  may  be  awarded 
will  be  determined  in  pre-award 
negotiations  between  the  applicant  and 
NOAA  representatives.  Publication  of 
this  notice  does  not  oblige  NOAA  to 
award  any  specific  project  or  to  obligate 
any  available  funds.  If  applicants  inciu- 
any  costs  prior  to  an  award  being  made, 
they  do  so  at  their  own  risk  of  not  being 
reimbursed  by  the  government. 
Notwithstanding  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of 
NOAA  to  cover  pre-award  costs  unless 
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approved  by  the  Grants  Officer  as  part 
of  the  terms  when  the  award  is  made. 

B.  Award  Limits 

The  B-WET  Program  anticipates  that 
typical  project  awards  for  "Meaningful" 
Outdoor  Experiences  for  Students  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
will  range  from  $20,000  to  $50,000. 
Proposals  will  be  considered  for  funds 
greater  than  the  specified  ranges. 

C.  Funding  Instrument 

Whether  the  funding  instrument  is  a 
grant  or  a  cooperative  agreement  will  be 
determined  by  the  amount  of  NOAA's 
involvement  in  the  project.  A 
cooperative  agreement  will  be  used  if 
NOAA  shares  responsibility  for 
management,  control,  direction,  or 
performance  of  the  project  with  the 
recipient.  Specific  terms  regarding 
substantial  involvement  will  be 
contained  in  special  award  conditions. 

D.  Cost-sharing  Requirements 

The  NOAA  strongly  encourages 
applicants  applying  for  either  area  of 
interest  to  share  as  much  of  the  costs  of 
the  award  as  possible.  Funds  from  other 
Federal  awards  may  not  be  considered 
matching  funds.  The  natiixe  of  the 
contribution  (cash  versus  in-kind)  and 
the  amount  of  matching  funds  will  be 
taken  into  consideration  in  the  final 
selection  process.  Priority  selection  will 
be  given  to  proposals  that  propose  cash 
rather  than  in-kind  contributions. 

IV.  Instructions  for  Application 

A.  Eligible  Applicants 

Eligible  applicants  for  both  areas  of 
interest  include  state,  local  and  Indian 
tribal  governments,  institutions  of 
higher  education,  other  non-profit 
organizations  and  commercial 
organizations.  These  may  include  K- 
through-12  public  and  independent 
schools  and  school  systems  and 
commimity-based  organizations. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  historically  black 
colleges  and  universities,  Hispanic 
serving  institutions,  tribal  colleges  and 
universities,  and  institutions  that  work 
in  undeserved  areas.  The  NOAA 
encourages  proposals  involving  any  of 
the  above  institutions. 

B.  Project  Award  Period 

The  B-WET  Program  will  make 
awards  for  a  period  of  one  year.  Projects 
should  begin  no  later  than  October  1, 
2003. 


C.  Format  and  Requirements 

Proposals  must  be  complete  and  must 
follow  the  format  described  in  this 
notice.  Potential  recipients  may  submit 
separate  proposals  for  each  area  of 
interest  (i.e.,  "Meaningful"  Outdoor 
Experiences  for  Students  or  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers). 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  the  NOAA  as 
to  the  relative  merits  of  the  project 
described  in  the  application. 

1.  Proposal  format:  Applicants  are 
required  to  submit  one  signed  original 
and  two  copies  of  the  full  proposal 
(submission  of  five  additional  hard 
copies  is  encouraged  to  expedite  the 
review  process,  but  it  is  not  required). 
Propctal  format  must  be  in  at  least  a  10- 
point  font,  double-spaced,  unbound, 
and  one-sided.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore, 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and  visual  materials, 
including  charts,  graphs,  maps, 
photographs,  and  other  pictorial 
presentations  are  not  included  in  the 
15-page  limitation.  Appendices  may  be 
included  but  must  not  exceed  a  total  of 
10-pages  in  length.  Appendices  may 
include  information  such  as  curriculum, 
resumes,  and/or  letters  of  endorsement. 
Additional  informational  material  will 
be  disregarded.  Proposals  must  include 
the  following  information: 

a.  Project  summary  (1-page  limit):  It 
is  recommended  that  each  proposal 
contain  a  siunmary  of  no  more  than  one 
page  that  provides  the  following: 

(1)  Oreanization  title. 

(2)  Address,  telephone  number,  and 
email  address  of  applicant. 

(3)  Area  of  interest  for  which  you  are 
applying  (i.e.,  "Meaningful"  Outdoor 
Experiences  for  Students;  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers). 

(4)  Project  title. 

(5)  Project  dination  (1-year  project 
period  beginning  to  end  dates,  starting 
on  the  first  of  the  month  and  ending  on 
the  last  day  of  the  month). 

(6)  Principal  Investigator(s)  (PI). 

(7)  Project  objectives. 

(8)  Suirmiary  of  work  to  be  performed 
(include  nvunber  of  teachers  and/or 
students  that  will  be  involved  in  your 
project). 

(9)  Total  Federal  funds  requested. 

(10)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

(11)  Total  project  cost. 

b.  Project  description  (15-page  limit): 
Describe  precisely  what  your  project 
will  achieve  why,  how,  who,  and  where. 


(1)  Why:  Explain  the  purpose  of  your 
project.  This  should  include  a  clear 
statement  of  the  work  to  be  undertaken 
and  include  the  following: 

-Explain  which  area  of  interest  your 
project  addresses  (i.e.,  (l)"Meaningfur' 
Outdoor  Experiences  for  Students;(2) 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers). 

-Specifically  describe  how  your 
project  addresses  each  of  the  elements 
and  types  of  activities  relating  to  the 
project's  particular  area  of  interest  (i.e., 
Section  II.A  for  the  "Meaningful" 
Outdoor  Experience  for  Students  area  or 
Section  II.B  for  the  Professional 
Development  in  the  area  of 
Environmental  Education  for  Teachers 
area). 

(2)  How:  Outline  a  plan  of  action 
pertaining  to  the  scope  and  deteiil  of 
how  the  proposed  work  will  be 
accomplished.  Explain  your  strategy, 
objectives,  activities,  delivery  methods, 
and  accomplishments  to  establish  for 
reviewers  that  you  have  realistic  goals 
and  objectives  and  that  you  will  use 
effective  methods  to  achieve  them. 
When  accomplishments  caimot  be 
quantified,  list  the  activities  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  target 
completion  dates. 

-Project  Objectives:  Objectives  should 
be  simple  and  understandable;  as 
specific  and  quantitative  as  possible; 
clear  as  to  the  "what  and  when,"  but 
should  avoid  the  "how  and  why." 
Projects  should  be  accomplishment 
oriented  and  identify  specific 
performance  measures. 

(3)  Who:  Explain  who  will  conduct 
the  project.  Include  the  following: 

-List  each  organization,  cooperator,  or 
other  key  individuals  who  will  work  on 
the  project,  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution. 

-Identify  the  target  audience  and 
demonstrate  an  understanding  of  the 
needs  of  that  audience  (include 
specifically  how  many  students  and/or 
teachers  are  involved  in  your  project). (4) 
Where:  Give  a  precise  location  of  the 
project  and  area(s)  to  be  served. 

c.  Need  for  government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Explain  why  other  funding 
soiuces  cannot  fund  all  the  proposed 
work. 

d.  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

e.  Project  valuation:  Explain  how  you 
will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
and/or  qualitative  and  may  include,  for 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003  / Notices 


25573 


example,  evaluation  tools,  observation, 
or  outside  consultation. 

f.  Total  project  costs:  Total  project 
costs  are  the  amount  of  funds  required 

■  to  accomplish  what  is  proposed  in  the 
Project  Description  and  include 
contributions  and  donations. 

Explain  the  calcidations  and  provide 
a  narrative  to  support  specific  items  or 
activities,  such  as  personnel/salaries, 
fringe  benefits,  travel,  equipment, 
supplies,  contract  costs,  and  indirect 
costs.  The  budget  detail  and  narrative 
submitted  with  the  application  should 
match  the  dollar  amoimts  on  all 
required  forms.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability, 
and  reasonableness.  Please  Note  the 
following  funding  restrictions: 

-The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government,  see  Administrative 
Requirements,  Section  VI,  B. 

-Funds  for  salaries  and  fringe  benefits 
may  be  requested  only  for  those 
personnel  who  are  directly  involved  in 
implementing  the  proposed  project  and 
whose  salaries  and  fringe  benefits  are 
directly  related  to  specific  products  or 
outcomes  of  the  proposed  project. 
NOAA  strongly  encourages  applicants 
to  request  reasonable  amounts  of 
funding  for  salaries  and  fringe  benefits 
to  ensure  that  your  proposal  is 
competitive. 

g.  Letters  of  support  from  partners: 
Letters  of  support  should  be  included 
for  partners  that  are  making  a  significant 
contribution  to  the  project,  if  applicable. 

Federal  forms:  Applicants  may  obtain 
required  Federal  forms  from  the  NOAA 
Chesapeake  Bay  Office  Web  site  (see 
ADDRESSES)  or  from  the  NOAA  Grants 
Web  site:  http://www.rdc.noaa.gov/ 
grants/index.html. 

1 .  Cover  sheet:  All  applicants  must 
use  Office  of  Management  and  Budget 
(0MB)  Standard  Form  424  (revised  7/ 
97)  as  the  cover  sheet  for  each  project. 

2.  Budget  form:  All  applicants  must 
use  a  Standard  Budget  Form  (SF-424A) 
required  for  all  Federal  grants. 

3.  Form  CD-511:  All  applicants  must 
submit  a  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying". 

4.  SF-424B:  All  applicants  must 
submit  a  SF— 424B,  "Assurances  of  Non- 
Construction  Programs". 

5.  CD-346  "Applicant  for  Funding 
Assistance":  Required  for  the  following 
individuals-  Sole  Proprietorship, 
Partnerships,  Corporations,  Joint 
Venture,  Non-profit  Organizations. 


D.  Evaluation  Criteria 

1.  Project  Design/Conceptual 
Approach:  Projects  will  be  evaluated  on 
yoiu-  conceptual  approach  and  how  you 
have  integrated  this  into  the  project 
design.  In  particular,  the  extent  to 
which  you  have  addressed  the  project 
elements  and  activities  under  Sections 
n.A,  1-4  and/or  II.B,  1-2,  and  have 
complied  with  the  instructions  in 
IV.C.l.b.  Project  description,  c.  Need  for 
government  financial  assistance,  and  d. 
Benefits  or  results  expected  will  be 
evaluated  imder  this  criterion.  (50 
points) 

2.  Project  evaluation:  Projects  will  be 
evaluated  based  on  yoin  explanation  of 
how  you  will  ensure  that  you  are 
meeting  the  goals  and  objectives  of  your 
project,  as  required  in  Section  IV.C.l.e, 
so  that  results  may  be  reported  in 
performance  reports.  (15  points) 

3.  Projects  demonstrate  partnerships: 
F*roject  proposals  will  be  evaluated 
based  on  the  degree  to  which  they 
include  partners  involving  any  of  the 
eligible  applicants,  as  provided  in 
Sections  II.A.5  or  II.B. 3,  and  whether 
letters  of  support  from  partners  have 
been  included,  as  required  in  Section 
IV.C.l.g.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula.  (15  points) 

4.  Justification  and  allocation  of  the 
proposed  budget.  Proposals  will  bie 
evaluated  on  the  reasonableness, 
allowability,  and  allocability  of  the 
proposed  budget,  as  set  forth  in  Section 
fV.C.l.f.  (20  points) 

V.  Selection  Procedures 

A.  Initial  Evaluation  of  the  Applications 

NOAA  will  review  all  applications  to 
assure  that  they  meet  all  the 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 
the  Bay  Watershed  Education  and 
Training  (B-WET)  Program. 

B.  Technical  Review 

Applications  meeting  the 
requirements  of  this  solicitation  will 
undergo  an  external  technical  review. 
This  review  will  normally  involve 
individuals  in  the  field  of 
environmental  education  from  both 
NOAA  and  non-NOAA  organizations. 
Proposals  will  be  scored  based  on  the 
evaluation  criteria  as  defined  in  Section 
IV.D.  Reviewers  will  be  asked  to  review 
independently  and  to  provide  a  score 
and  comments  on  each  proposal.  No 


consensus  advice  will  be  given  by  the 
technical  reviewers. 

C.  Funding  Decision 

Scores  for  each  proposal  will  then  be 
averaged  and  the  proposals  will  be 
ranked  numerically  for  funding  based 
upon  the  technical  review  scores.  After 
the  proposals  have  been  ranked,  the 
Chief  of  the  NOAA  Chesapeake  Bay 
Office,  in  consultation  with  Program 
staff,  will  determine  which  projects  will 
be  recommended  for  funding. 

Nimierical  ranking  will  be  the 
primary  consideration  for  deciding 
which  of  the  proposals  will  be  selected 
for  funding.  However,  duplication  with 
other  projects,  geographic  diversity, 
program  goals,  and  matching  leverage, 
may  also  be  taken  into  consideration  in 
making  the  final  selections.  Priority 
selection  will  be  given  to  proposals  that 
contribute  cash  rather  than  in-kind 
funding  to  their  projects.  Accordingly, 
numerical  ranking  is  not  the  sole  factor 
in  deciding  which  new  proposals  will 
be  selected  for  funding.  A  written 
justification  will  be  prepared  for  any 
recommendations  for  funding  that  fall 
outside  the  ranking  order,  or  any  cost 
adjustments.  The  exact  amount  of  funds 
awarded  to  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  Grants  Office, 
and  the  NCBO  staff.  Potential  grantees 
should  not  initiate  projects  in 
expectation  of  Federal  funding  until  an 
award  document  signed  by  an 
authorized  NOAA  official  has  been 
received. 

Unsuccessful  applications  will  be 
kept  on  file  in  the  Program  office  for  a 
period  of  at  least  12  months,  then 
destroyed. 

VI.  AdministratiTe  Requirements 

A.  Pre-award  Notification  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  Notice 
of  October  1.  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  Notice 
published  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

B.  Indirect  Cost  Rates 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
recipient  shall  be  the  lesser  of  the  line 
item  amount  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  award,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
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rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  current  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  indirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

C.  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  for  all  the  costs  that  the  recipient 
might  incur  in  the  course  of  carrying  out 
the  project.  Allowable  costs  are 
determined  by  reference  to  the  Office  of 
Management  and  Budget  Circulars  A- 
122,  "Cost  Principles  for  Nonprofit 
Organizations";  A-21,  "Cost  Principles 
for  Education  Institutions";  and  A-i7, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Governments."  Generally, 
costs  that  are  allowable  include  salaries, 
equipment,  supplies,  and  training,  as 
long  as  these  ane  "necessary  and 
reasonable." 

Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  Applications 
imder  this  program  are  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Under  section  553  {a)(2)  of  the 
Administrative  Procedure  Act,  prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
the  piuposes  of  the  Regulatory 
Flexibility  Act. 

This  notice  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  424B,  and 
CD-346  has  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0044,  0348-0044,  0348-0040, and 
0605-0001. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  OMB  control 
nimiber. 


Dated:  May  7,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations  for  Fisheries,  National  Marine 
Fisheries  Service. 
[PR  Doc.  03-11913  Filed  5-12-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docliet  No.  030502110-3110-01;  i.D. 
031103B] 

RIN  064S-ZB42 

Financial  Assistance  for 
Environmental  Education  Projects  In 
the  Monterey  Bay  (CA)  Watershed 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  the  public  to  submit  proposals 
for  available  funding  to  implement 
environmental  education  projects  in  the 
following  two  areas  of  interest: 
"Meaningful"  Outdoor  Experiences  for 
Students  in  the  Monterey  Bay 
Watershed  and  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
in  the  Monterey  Bay  Watershed. 
Potential  recipients  may  submit  separate 
proposals  for  each  area.  Funds  are 
available  to  K-through-12  public  and 
independent  schools  and  school 
systems,  institutions  of  higher 
education,  commimity-based  and 
nonprofit  organizations,  state  or  local 
government  agencies,  interstate 
agencies,  and  Indian  tribal  governments. 
This  notice  describes  the  conditions 
imder  which  project  proposals  will  be 
accepted  and  criteria  under  which 
proposals  will  be  evaluated  for  funding 
consideration.  Depending  upon  the 
level  of  Federal  involvement  in 
individual  projects,  selected  recipients 
will  enter  into  either  a  cooperative 
agreement  or  a  grant. 

DATES:  Applications  must  be  received 
by  5  p.m.  eastern  daylight  savings  time 
on  Jime  12,  2003.  Applications  received 
after  that  time  will  not  be  considered  for 
funding.  Applications  will  not  be 
accepted  electronically  nor  by  facsimile 
machine  submission. 

ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
completed  proposals  to:  Seaberry  J. 
Nachbar,  NOAA  Chesapeake  Bay  Office, 
410  Severn  Avenue,  Suite  107A, 


Annapolis,  MD  21403.  You  can  also 
obtain  the  application  package  horn  the 
NOAA  Chesapeake  Bay  Office 
Education  Home  Page  http:// 
noaa.chesapeakebay.net/education.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Seaberry  J.  Nachbar,  Education 
Coordinator,  NOAA  Chesapeake  Bay 
Office,  telephone:  (410)  267-5664.  or  e- 
mail;  seaberry.nachbar@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

The  Fish  and  Wildlife  Coordination 
Act.  as  amended,  at  16  USC  661, 
authorizes  the  Secretary  of  Commerce  to 
provide  assistance  to,  and  cooperate 
with.  Federal,  State,  and  public  or 
private  agencies  and  organizations  in 
the  development,  protection,  rearing, 
and  stocking  of  all  species  of  wildlife, 
resources  thereof,  and  their  habitat,  in 
controlling  losses  of  the  same  from 
disease  or  other  causes,  and  in 
minimizing  damages  from  overabundant 
species.  Under  15  U.S.C.  1540,  the 
Secretary  of  Commerce,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  is  authorized 
to  enter,  into  cooperative  agreements  and 
other  financial  agreements  with  any 
nonprofit  organization  to  aid  and 
promote  scientific  and  educational 
activities  to  foster  public  understanding 
of  the  National  Oceanic  and 
Atmospheric  Administration  or  its 
programs. 

B.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

The  projects  to  be  funded  are  in 
support  of  the  Chesapeake  Bay  Studies 
(CFDA  11.457),  imder  the  Chesapeake 
Bay  Watershed  Education  and  Training 
Program. 

C.  Program  Description 

As  a  Federal  agency  that  is  committed 
to  the  stewardship  of  our  Nation's 
coastal  and  marine  resources,  NOAA 
can  and  should  play  a  major  role  in 
creating  an  environmentally  literate  and 
informed  citizenry.  The  NOAA  Bay 
Watershed  Education  and  Training  (B- 
WET)  Program  was  established  in  2002 
to  improve  the  understanding  of 
environmental  stewardship  of  students 
and  teachers.  The  B-WET  Program  has 
an  opportvmity  to  create  a  population 
that  is  knowledgeable  about  the 
environment  by  supporting 
organizations  that  use  the  environment 
as  the  context  for  learning.  Using  the 
environment,  a  bay,  stream,  or  the 
surrounding  landscape,  provides  the 
opportxinity  to  teach  students  about 
their  connection  to  the  greater 
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environment.  This  has  been  shown  to 
increase  a  student's  academic 
achievement  performance,  enthusiasm 
and  engagement  for  learning,  and 
encourages  greater  pride  and  ownership 
in  the  environment.  The  environment 
can  provide  a  platform  upon  which 
educators  can  create  a  curriculiun  that 
interests  learners  and  revitalizes 
teachers.  Environmentally  educated 
individuals  can  become  effective  future 
workers,  problem  solvers,  and 
thoughtful  community  leaders  and 
participants. 

n.  Areas  of  Interest 

Proposals  should  address  one  of  the 
two  areas  of  interest:  (A)  "Meaningful" 
Outdoor  Experiences  for  Students;  or  (B) 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers. 
Potential  recipients  may  submit  separate 
proposals  for  each  area. 

A.  "Meaningful"  Outdoor  Experiences 

The  B-WET  Program  seeks  proposals 
for  projects  that  provide  opportimities 
for  students  (K  through  12)  in  the 
Monterey  Bay  (CA)  watershed  to 
participate  in  a  "meaningful"  outdoor 
experience.  The  environment  provides 
an  excellent  opportxmity  for  education. 
In  many  cases,  tidal  and  non-tidal 
waters  and  the  surrounding  landscape 
can  provide  "hands-on"  laboratories 
where  students  can  see,  touch,  and  learn 
about  the  environment.  In  other  cases, 
the  environment  can  be  brought  alive  to 
the  classroom  through  a  strong 
complement  of  outdoor  and  classroom 
experiences.  The  environment  can 
provide  a  genuine,  locally  relevant 
soxuce  of  knowledge  that  can  be  used  to 
help  advance  student  learning  skills  and 
problem-solving  abilities  across  the 
entire  school  curriculimi.  The  B-WET 
Program  is  strongly  committed  to 
expanding  the  knowledge  and 
participation  of  a  diverse  student 
population  in  marine  and 
environmental  education.  This 
population  may  include,  for  example, 
disabled  or  minority  students,  or 
students  who  are  from  rm-al 
communities  in  the  Monterey  Bay  (CA) 
watershed. 

Proposals  submitted  imder  this  area 
should  address  the  following  elements 
and  types  of  activities: 

1.  "Meaningful"  outdoor  experiences 
should  make  a  direct  connection  to  the 
marine  or  estuarine  environment: 
Experiences  should  demonstrate  to 
students  that  local  actions  can  impact 
the  greater  water  environment(i.e., 
Monterey  Bay).  Experiences  do  not  have 
to  be  water-based  activities  as  long  as 
there  is  an  intentional  connection  made 
to  water  quality,  the  watershed,  and  the 


larger  ecological  system,  outdoor 
experiences  may  include  terrestrial 
activities. 

2.  "Meaningful"  outdoor  experiences 
are  hands-on  and  investigative  or 
project-oriented:  Experiences  should 
include  activities  where  questions, 
problems,  and  issues  are  investigated 
through  data  collection,  observation, 
and  hands-on  activities.  Experiences 
should  stimulate  observation,  motivate 
critical  thinking,  develop  problem- 
solving  skills,  and  instill  confidence  in 
students.  Experiences  should  not  be 
limited  to  tours,  museum  visits, 
simulations,  demonstrations,  or 
"nature"  walks  but  should  encourage 
the  student  to  assist,  share, 
communicate,  and  connect  directly  with 
the  outdoors.  Experiences  can  include 
the  following  kinds  of  activities:  (1) 
Investigative  or  experimental  design 
activities  where  students  or  groups  of 
students  use  equipment,  take 
measurements,  and  make  observations 
for  the  purpose  of  making 
interpretations  and  reaching 
conclusions;  (2)  Project-oriented 
experiences,  such  as  restoration, 
monitoring,  and  protection  projects,  that 
are  problem  solving  in  nature  and 
involve  many  investigative  skills;  and 
(3)  Social,  economic,  historical,  and 
archaeological  questions,  problems,  and 
issues  that  are  directly  related  to 
California  peoples  and  cultures.  These 
experiences  should  involve  fieldwork, 
data  collection,  and  analysis. 

3.  "Meaningful"  outdoor  experiences 
are  part  of  a  sustained  activity: 
Experiences  should  consist  of  more  than 
just  the  outdoor  experience.  Though  an 
outdoor  experience  itself  may  occur  as 
one  specific  event,  occurring  in  1  day, 
the  total  duration  leading  up  to  and 
following  the  experience  should  involve 
a  significant  investment  of  instructional 
time.  An  experience  should  consist  of 
three  general  parts,  not  necessarily 
occurring  in  this  order-  a  preparation 
phase;  an  outdoor  phase;  and  an 
analysis,  reporting  phase.  Projects 
should  provide  teachers  with  the 
support,  materials,  resources,  and 
information  needed  to  conduct  these 
three  parts.  The  preparation  phase 
should  focus  on  a  question,  problem,  or 
issue  and  involve  students  in 
discussions  about  it.  The  action  phase 
should  include  one  or  more  outdoor 
experiences  sufficient  to  conduct  the 
project,  make  the  observations,  or 
collect  the:  data  required.  The  reflection 
phase  should  refocus  on  the  question, 
problem,  or  issue;  analyze  the 
conclusions  reached;  evaluate  the 
results;  and  assess  the  activity  and  the 
learning. 


4.  "Meaningful"  outdoor  experiences 
are  an  integral  part  of  the  instructional 
program:  Experiences  must  be  clearly 
part  of  what  is  occurring  concurrently  in 
the  classroom.  The  outdoor  experiences 
should  be  part  of  the  division 
curriculum  and  be  aligned  with  the 
California  academic  learning  standards. 
Experiences  should  make  appropriate 
connections  among  subject  areas  and 
reflect  an  integrated  approach  to 
learning.  Experiences  should  occur 
where  and  when  they  fit  into  the 
instructional  sequence. 

5.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula. 

B.  Professional  Development  in  the  Area 
of  Environmental  Education  for 
Teachers 

The  B-WET  Program  seeks  proposals 
for  projects  that  provide  K-through-12 
teachers  in  the  Monterey  Bay  (CA) 
watershed  opportunities  for  professional 
development  in  the  area  of 
environmental  education.  As  the 
purveyors  of  education,  teachers  can 
ultimately  make  meaningful 
environmental  education  experiences 
for  students  by  weaving  together 
classroom  and  field  activities  within  the 
context  of  their  curriculum  and  of 
current  critical  issues  that  impact  the 
environment.  Systematic,  long-term 
professional  development  opportunities 
will  reinforce  a  teacher's  ability  to 
teach,  inspire,  and  lead  young  people 
toward  thoughtful  stewardship  of  our 
natural  resources.  The  B-WET  Program 
is  strongly  committed  to  expanding  the 
knowledge  and  participation  of  a 
diverse  teacher  population  in  marine 
and  environmental  education.  This 
population  may  include,  for  example, 
disabled  or  minority  teachers,  or 
teachers  who  are  frt>m  rural 
communities  in  the  Monterey  Bay  (CA) 
watershed. 

Proposals  submitted  under  this  area 
should  address  the  following  elements 
and  types  of  activities: 

1.  Professional  development  courses 
follow  the  teaching  of  a  "meaningful" 
outdoor  experience  and  encourage  the 
teacher  to  conduct  an  experience  in  his/ 
her  classroom:  Professional 
development  courses  for  the  teacher 
should  ultimately  benefit  the  student. 
Projects  should  be  structured  so  that  the 
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teacher  leams  how  to  conduct  a 
"meaningful"  outdoor  experience  in 
his/her  classroom  (see  Section  II  (A)  for 
details  on  "meaningful"  outdoor 
experiences).  Projects  should  provide 
teachers  with  the  background 
information,  materials  and  resotirces 
needed  to  conduct  an  experience. 
Proposals  may  include  implementation 
grants  for  the  teachers  to  carry  out  a 
"meaningful"  outdoor  experience  in 
their  classrooms. 

2.  Projects  involve  external  sharing 
and  communication :PTo]ects  should 
promote  peer-to-peer  sharing  and 
emphasize  the  need  for  external  sharing 
and  communication.  Projects  should 
include  a  mechanism  that  encourages 
teachers  to  share  their  experiences  with 
other  teachers  and  with  the 
environmental  education  community. 

3.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encoiu-ages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula. 

m.  Funding 

A.-  Funding  Availability 

This  solicitation  announces  that 
approximately  $250,000  will  be  made 
available  for  environmental  education 
projects  in  the  Monterey  Bay  (CA) 
watershed  in  FY  2003.  About  $125,000 
will  be  for  proposals  that  provide 
opportunities  for  students  (K  through 
12)  in  the  Monterey  Bay  (CA)  watershed 
to  participate  in  a  "Meaningful" 
Outdoor  Experience.  About  $125,000 
will  be  for  proposals  that  provide 
opportimities  for  Professional 
Development  in  the  area  of 
Environmental  Education  for  Teachers 
in  the  Monterey  Bay  (CA)  watershed. 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  qualified  projects.  The  exact 
amoimt  of  funds  that  may  be  awarded 
will  be  determined  in  pre-award 
negotiations  between  the  applicant  and 
NOAA  representatives.  Publication  of 
this  notice  does  not  oblige  NOAA  to 
award  any  specific  project  or  to  obligate 
any  available  funds.  If  applicants  incur 
any  costs  prior  to  em  award  being  made, 
they  do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  government. 
Notwithstanding  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of 
NOAA  to  cover  pre-award  costs  unless 


approved  by  the  Grants  Officer  as  part 
of  the  terms  when  the  award  is  made. 

B.  Award  Liniits 

The  B-WET  Program  anticipates  that 
typical  project  awards  for  "Meaningful" 
Outdoor  Experiences  for  Students  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
will  range  from  $10,000  to  $50,000. 
Proposals  will  be  considered  for  funds 
greater  than  the  specified  ranges. 

C.  Funding  Instrument 

Whether  the  funding  instrument  is  a 
grant  or  a  cooperative  agreement  will  be 
determined  by  the  whether  there  is 
substantial  NOAA  involvement  in  the 
project.  A  cooperative  agreement  will  be 
used  if  NOAA  shares  responsibility  for 
management,  control,  direction,  or 
performance  of  the  project  with  the 
recipient.  Specific  terms  regarding 
substantial  involvement  will  be 
contained  in  special  award  conditions. 

D.  Cost-sharing  Requirements 

The  NOAA  strongly  encourages 
applicants  applying  for  either  area  of 
interest  to  share  as  much  of  the  costs  of 
the  award  as  possible.  Funds  from  other 
Federal  awards  may  not  be  considered 
matching  funds.  The  nature  of  the 
contribution  (cash  versus  in-kind)  and 
the  amount  of  matching  funds  will  be 
taken  into  consideration  in  the  final 
selection  process.  Priority  selection  will 
be  given  to  proposals  that  propose  cash 
rather  than  in-kind  contributions. 

rv.  Instructions  for  Application 

A.  Eligible  Applicants 

Eligible  applicants  for  both  areas  of 
interest  include  state,  local  and  Indian 
tribal  governments,  institutions  of 
higher  education,  other  non-profit 
organizations  and  commercial 
organizations.  These  may  include  K- 
through-12  public  and  independent 
schools  and  school  systems  and 
community-based  organizations. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  historically  black 
colleges  and  universities,  Hispemic 
serving  institutions,  tribal  colleges  and 
universities,  and  institutions  that  work 
in  imdeserved  areas.  The  NOAA 
encoiu*ages  proposals  involving  any  of 
the  above  institutions. 

B.  Project  Award  Period 

The  B-WET  Program  will  make 
awards  for  a  period  of  one  year.  Projects 
should  begin  no  later  than  October  1, 
2003. 


C.  Format  and  Requirements 

Proposals  must  be  complete  and  must 
follow  the  format  described  in  this 
notice.  Potential  recipients  may  submit 
separate  proposals  for  each  area  of 
interest  (i.e.,  "Meaningful"  Outdoor 
Experiences  for  Students  or  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers). 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  the  NOAA  as 
tcf  the  relative  merits  of  the  project 
described  in  the  application. 

1 .  Proposal  format:  Applicants  are 
required  to  submit  one  signed  original 
and  two  copies  of  the  full  proposal 
(submission  Qf  five  additional  hard 
copies  is  encouraged  to  expedite  the 
review  process,  but  it  is  not  required). 
Proposal  format  must  be  in  at  least  a  10- 
point  font,  double-spaced,  unbound, 
and  one-sided.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore, 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and  visual  materials, 
including  charts,  graphs,  maps, 
photographs,  and  other  pictorial 
presentations  are  not  included  in  the 
15-page  limitation.  Appendices  may  be 
included  but  must  not  exceed  a  total  of 
10-pages  in  length.  Appendices  may 
include  information  such  as  curriculum, 
resumes,  and/or  letters  of  endorsement. 
Additional  informational  material  will 
be  disregarded.  Proposals  must  include 
the  following  information: 

a.  Project  summary  (1-page  limit):  It 
is  recommended  that  each  proposal 
contain  a  summary  of  no  more  than  one 
page  that  provides  the  following: 

(1)  Organization  title. 

(2)  Address,  telephone  number,  and 
email  address  of  applicant. 

(3)  Area  of  interest  for  which  you  are 
applying  (i.e.,  "Meaningful"  Outdoor 
Experiences  for  Students;  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers). 

(4)  Project  title. 

(5)  Project  duration  (1  year  project 
period  beginning  to  end  dates,  starting 
on  the  first  of  the  month  and  ending  on 
the  last  day  of  the  month). 

(6)  Principal  Investigator(s)  (PI). 

(7)  Project  objectives. 

(8)  Summary  of  work  to  be  performed 
(include  number  of  teachers  and/or 
students  that  wiU  be  involved  in  your 
project). 

(9)  Total  Federal  funds  requested. 

(10)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  cash  or  in- 
kind. 

(11)  Total  project  cost. 

b.  Project  description  (15-page  limit): 
Describe  precisely  what  your  project 


will  achieve  why,  how,  who,  and 
where.(l)  Why:  Explain  the  purpose  of 
your  project.  This  should  include  a  clear 
statement  of  the  work  to  be  undertaken 
and  include  the  following: 

-Explain  which  area  of  interest  your 
project  addresses  (i.e.,  (l)"Meaningfur' 
Outdoor  Experiences  for  Students ;(2) 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers). 

-Specifically  describe  how  your 
project  addresses  each  of  the  elements 
and  types  of  activities  relating  to  the 
project's  particular  area  of  interest  (i.e.. 
Section  11. A  for  the  "Meaningful" 
Outdoor  Experience  for  Students  area  or 
Section  n.B  for  the  Professional 
Development  in  the  area  of 
Environmental  Education  for  Teachers 
area). 

(2)  How:  Outline  a  plan  of  action 
pertaining  to  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Explain  your  strategy, 
objectives,  activities,  delivery  methods, 
and  accomplishments  to  establish  for 
reviewers  that  you  have  realistic  goals 
and  objectives  and  that  you  will  use 
effective  methods  to  achieve  them. 
When  accomplishments  cannot  be 
quantified,  list  the  activities  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  target 
completion  dates. 

-Project  Objectives:  Objectives  should 
be  simple  and  understandable;  as 
specffic  and  quantitative  as  possible; 
clear  as  to  the  "what  and  when,"  but 
should  avoid  the  "how  and  why." 
Projects  should  be  accomplishment 
oriented  and  identify  specific 
performance  measures. 

(3)  Who:  Explain  who  will  conduct 
the  project.  Include  the  following: 

-List  each  organization,  cooperator,  or 
other  key  individuals  who  will  work  on 
the  project,  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution. 

-Identify  the  target  audience  and 
demonstrate  an  understanding  of  the 
needs  of  that  audience  (include 
specifically  how  many  students  and/or 
teachers  are  involved  in  your  project). 

(4)  Where:  Give  a  precise  location  of 
the  project  and  area(s)  to  be  served. 

c.  Need  for  government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Explain  why  other  funding 
sources  caimot  fund  all  the  proposed 
work. 

d.  Benefits  or  results  expected: 
Identify  and  document  the  results  or  ^ 
benefits  to  be  derived  from  the  proposed 
activities. 

e.  Project  Evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative  - 


and/or  qualitative  and  may  include,  for 
example,  evaluation  tools,  observation, 
or  outside  consultation. 

f.  Total  project  costs:  Total  project 
costs  are  the  amount  of  funds  required 
to  accomplish  what  is  proposed  in  the 
Project  Description  and  include 
contributions  and  donations. 

Explain  the  calculations  and  provide 
a  narrative  to  support  specific  items  or 
activities,  such  as  personnel/salaries, 
fringe  benefits,  travel,  equipment, 
supplies,  contract  costs,  and  indirect 
costs.  The  budget  detail  and  narrative 
submitted  with  the  application  should 
match  the  dollar  amoimts  on  all 
required  forms.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability, 
and  reasonableness.  Please  Note  the 
following  funding  restrictions: 

-The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government,  see  Administrative 
Requirements,  Section  VI,  B. 

-Funds  for  salaries  and  fringe  benefits 
may  be  requested  only  for  those 
personnel  who  are  directly  involved  in 
implementing  the  proposed  project  and 
whose  salaries  and  fringe  benefits  are 
directly  related  to  specific  products  or 
outcomes  of  the  proposed  project. 
NOAA  strongly  encourages  applicants 
to  request  reasonable  amounts  of 
funding  for  salaries  and  fringe  benefits 
to  ensure  that  your  proposal  is 
competitive. 

g.  Letters  of  support  from  partners: 
Letters  of  support  shoiild  be  included 
for  partners  that  are  making  a  significant 
contribution  to  the  project,  if  applicable. 

Federal  forms:  Applicants  may  obtain 
required  Federal  forms  from  the  NOAA 
Chesapeake  Bay  Office  Web  site  (see 
ADDRESSES)  or  from  the  NOAA  Grants 
Web  site:  http://www.rdc.noaa.gov/ 
grants/index.html. 

1 .  Cover  sheet:  All  applicants  must 
use  Office  of  Management  and  Budget 
(OMB)  Standard  Form  424  (revised  7/ 
97)  as  the  cover  sheet  for  each  project. 

2.  Budget  form:  All  applicants  must 
use  a  Standard  Budget 

Form  (SF— 424A)  required  for  all 
federal  grants. 

3.  Form  CD-511:  All  applicants  must 
submit  a  CD-511, 

"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying". 

4.  SF-424B:  All  applicants  must 
submit  a  SF— 424B,  "Assurances  of  Non- 
Construction  Programs". 

5.  CD-346  "Applicant  for  Funding 
Assistance":  Required  for  the  following 
individuals-  Sole  Proprietorship, 


Partnerships,  Corporations,  Joint 
Venture,  Non-profit  Organizations. 

D.  Evaluation  Criteria 

1.  Project  Design/Conceptual 
Approach:  Projects  will  be  evaluated  on 
your  conceptual  approach  and  how  you 
have  integrated  this  into  the  project 
design.  In  particular,  the  extent  to 
whidi  you  have  addressed  the  project 
elements  and  activities  under  Sections 
II.A,  1  4  and/or  II.B,  1  2.  and  have 
complied  with  the  instructions  in 
IV.C.l.b.  Project  description,  c.  Need  for 
government  financial  assistance,  and  d. 
Benefits  or  results  expected  will  be 
evaluated  imder  this  criterion.  (50 
points) 

2.  Project  evaluation:  Projects  will  be 
evaluated  based  on  your  explanation  of 
how  you  will  ensure  that  you  are 
meeting  the  goals  and  objectives  of  your 
project,  as  required  in  Section  IV.C.l.e, 
so  that  results  may  be  reported  in 
performance  reports.  (15  points) 

3.  Projects  derhonstrate  partnerships: 
Project  proposals  will  be  evaluated 
based  on  the  degree  to  which  they 
include  partners  involving  any  of  the 
eligible  applicants,  as  provided  in 
Sections  n.A.5  or  n.B.3,  and  whether 
letters  of  support  bom  partners  have 
been  included,  as  required  in  Section 
IV.C.l.g.  Partnerships  refers  to  the 
forming  of  a  collaborative  working 
relationship  between  two  or  more 
organizations.  The  B-WET  Program 
strongly  encourages  applicants  to 
partner  with  schools  and/or  school 
systems.  All  partners  should  be  actively 
involved  in  the  project,  not  just  supply 
equipment  or  curricula.  (15  points) 

4.  Justification  and  allocation  of  the 
proposed  budget:  Proposals  will  be 
evaluated  on  the  reasonableness, 
allowability,  and  allocability  of  the 
proposed  budget,  as  set  forth  in  Section 
rV.C.l.f.  (20  points) 

V.  Selection  Procedures 

A.  Initial  Evaluation  of  the  Applications 

NOAA  will  review  all  applications  to 
assure  that  they  meet  all  the 
requirements  of  this  aimouncement, 
including  eligibility  and  relevance  to 
the  Bay  Watershed  Education  and 
Training  (B-WET)  Program. 

B.  Technical  Review 

Applications  meeting  the 
requirements  of  this  solicitation  will 
imdergo  an  external  technical  review.. 
This  review  will  normally  involve 
individuals  in  the  field  of 
environmental  education  from  both 
NOAA  and  non-NOAA  organizations. 
Proposals  will  be  scored  based  on  the 
evaluation  criteria  as  defined  in  Section 
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IV.D.  Reviewers  will  be  asked  to  review 
independently  and  to  provide  a  score 
and  comments  on  each  proposal.  No 
consensus  advice  will  be  given  by  the 
technical  reviewers.  . 

C.  Funding  Decision 

Scores  for  each  proposal  will  then  be 
averaged  and  the  proposals  will  be 
ranked  numerically  for  funding  based 
upon  the  technical  review  scores.  After 
the  proposals  have  been  ranked,  the 
Chief  of  the  NOAA  Chesapeake  Bay 
Office,  in  consultation  with  the 
Superintendent  of  the  Monterey  Bay 
National  Marine  Sanctuaries  and 
Program  staff,  will  determine  which 
projects  will  be  recommended  for 
funding. 

Numerical  ranking  will  be  the 
primary  consideration  for  deciding 
which  of  the  proposals  will  be  selected 
for  funding.  However,  duplication  with 
other  projects,  geographic  diversity, 
program  goals,  and  the  cost  share 
contribution  may  also  be  taken  into 
consideration  in  making  the  final 
selections.  Priority  selection  will  be 
given  to  proposals  that  contribute  cash 
rather  than  in-kind  funding  to  their 
projects.  Accordingly,  numerical 
ranking  is  not  the  sole  factor  in  deciding 
which  proposals  will  be  selected  for 
funding.  A  written  justification  will  be 
prepared  for  any  recommendations  for 
funding  that  fall  outside  the  ranking 
order.  The  exact  amoimt  of  funds 
awarded  to  each  project  will  be 
determined  in  pre-award  negotiations 
among  the  applicant,  the  Grants  Office, 
and  the  Program  staff.  Potential  grantees 
should  not  initiate  projects  in 
expectation  of  Federal  funding  until  an 
award  document  signed  by  an 
authorized  NOAA  official  has  been 
received. 

Unsuccessful  applications  will  be 
kept  on  file  in  the  Program  office  for  a 
period  of  at  least  12  months,  then 
destroyed. 

VI.  Administrative  Requirements 

A.  Pre-award  Notification  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917).  as 
amended  by  the  Federal  Register  Notice 
published  October  30,  2002  (67  FR 
66109),  is  applicable  to  this  solicitation. 

B.  Indirect  Cost  Rates 

Regardless  of  any  approved  indirect 
cost  rate  applicable  to  the  award,  the 
maximum  dollar  amount  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 


recipient  shall  be  the  lesser  of  the  line 
item  amoimt  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  aweud,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  current  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  indirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
docvunentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

C.  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  for  all  the  costs  that  the  recipient 
might  incur  in  the  course  of  carrying  out 
the  project.  Allowable  costs  are 
determined  by  reference  to  the  Office  of 
Management  and  Budget  Circulars  A- 
122,  "Cost  Principles  for  Nonprofit 
Organizations";  A-21,  "Cost  Principles 
for  Education  Institutions";  and  A-87, 
"Cost  Principles  for  State,  Local  and 
Indian  Tribal  Goverrmients."  Generally, 
costs  that  are  allowable  include  salaries, 
equipment,  supplies,  and  training,  as 
long  as  these  are  "necessary  and 
reasonable." 

Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  Applications 
imder  this  program  are  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Under  section  553  (a)(2)  of  the 
Administrative  Procedure  Act,  prior 
notice  and  an  opportimity  for  public 
comment  are  not  required  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
the  purposes  of  the  Regulatory 
Flexibility  Act. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  424B,  and 
CD-346  has  been  approved  by  OMB 
under  the  respective  control  numbers 
0348-0044,  0348-0044,  0348-0040,  and 
0605-0001. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 


subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  imless  that  collection- 
displays  a  ciurently  valid  OMB  control 
number. 

Dated:  May  7.  2003. 
John  Oliver, 

Deputy  Administrative  Assistant  for 
Operations  for  Fisheries.  National  Marine 
Fistieries  Sen/ice. 

[FR  Doc.  03-11912  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.021 127290-^1 13-02;  I.D. 
0331 03C] 

RIN  064d-ZB44 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  Gulf  of 
Mexico  and  Off  the  U.S.  South  Atlantic 
Coastal  States;  Marine  Fisheries 
initiative  (MARFIN) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 

SUMMARY:  The  MARFIN  program 
provides  financial  assistance  for 
research  and  development  projects  that 
optimize  the  use  of  fisheries  in  the  Gulf 
of  Mexico  and  off  the  South  Atlantic 
States  of  North  Carolina,  South 
Carolina,  Georgia,  and  Florida  involving 
the  U.S.  fishing  industry  (recreational 
and  commercial),  including  fishery 
biology,  resovu-ce  assessment,  socio- 
economic assessment,  management  and 
conservation,  selected  harvesting 
methods,  and  fish  handling  and 
processing. 

DATES:  We  must  receive  yoiu- 
application  by  close  of  business  (5  p.m. 
eastern  standard  time  on  June  27,  2003. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  The 
earliest  start  date  of  awards  is  about  200 
days  after  the  date  of  publication  of  this 
notice.  Applicants  should  consider  this 
processing  time  in  developing  requested 
start  dates  for  their  applications. 
ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  applications(s)  to: 
National  Marine  Fisheries  Service, 
State/Federal  Liaison  office,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  You  may  also 
obtain  the  application  package  from  the 
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MARFIN  Home  Page  at:  http:// 

cxildera.sero.nmfs.gov/grants/ 

grants.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office  at  727-570-5324. 

SUPPLEMENTARY  INFORMATION: 

I.  Funding  Opportunity  Description 

I  MARFIN  is  a  competitive  Federal 
assistance  program  that  funds  projects 
seeking  to  optimize  research  and 
development  benefits  from  U.S.  marine 
fishery  resomtes  through  cooperative 
efforts  involving  the  best  research  and 
management  talents  to  accomplish 
priority  activities.  Projects  funded  imder 
MARFIN  provide  answers  for  fishery 
needs  covered  by  the  NMFS  Strategic 
Plan,  available  from  the  Southeast 
Regional  Office  (see  ADDRESSES), 
particularly  those  goals  relating  to: 
rebuilding  over-fished  marine  fisheries, 
maintaining  currently  productive 
fisheries,  and  integrating  conservation 
of  protected  species  and  fisheries 
management.  Fimding  priorities  for 
MARFIN  are  formulated  from 
recommendations  received  from  non- 
Federal  scientific  and  technical  experts 
and  fi'om  NMFS'  research  and 
operations  officials. 

Your  proposal  must  address  one  of 
the  funding  priorities  listed  below  as 
they  pertain  to  federally  managed 
species  or  species  relevant  to  Federal 
^sheries  management.  If  you  select 
more  than  one  priority,  you  should  list 
first  on  your  application  the  priority 
that  most  closely  reflects  the  objectives 
of  your  proposal. 

!  Highest  consideration  is  given  to 
funding  projects  that  have  the  greatest 
probability  of  recovering,  maintaining, 
improving,  or  developing  fisheries; 
improving  the  understanding  of  factors 
affecting  recruitment  success;  and/or 
generating  increased  values  and 
recreational  opportunities  for  fisheries. 
Projects  are  evaluated  as  to  the 
likelihood  of  achieving  these  objectives, 
with  consideration  of  the  magnitude  of 
the  eventual  economic  or  social  benefits 
that  may  be  realized.  Priority  is  given  to 
funding  projects  in  the  subject  areas 
listed  in  this  section,  but  proposals  in 
other  areas  are  considered  on  a  funds- 
available  basis.  There  is  no  preference 
between  short-term  and  long-term 
projects. 

A.  Bycatch 

I  The  bycatch  of  biological  organisms 
(including  interactions  vdth  sea  turtles 
and  marine  mammals)  by  various 
fishing  gears  can  have  wide-reaching 
impacts  from  a  fishery's  management 


and  an  ecological  standpoint,  with  the 
following  major  concerns: 

1.  Shrimp  trawl  fisheries.  Studies  are 
needed  to  contribute  to  the  regional 
shrimp  trawl  bycatch  program 
(including  the  southern  U.S.  Atlantic 
rock  shrimp  fishery)  being  conducted  by 
NMFS  in  cooperation  with  state 
fisheries  management  agencies, 
commercial  and  recreational  fishing 
organizations  and  interests, 
environmental  organizations, 
universities,  Coimcils,  and 
Commissions.  Specific  guidance  and 
research  requirements  are  contained  in 
the  Cooperative  Bycatch  Plan  for  the 
Southeast,  available  from  NMFS  (see 
ADDRESSES).  In  particular,  the  studies 
should  address: 

(a)  Data  collection  and  analyses  to 
expand  and  update  current  bycatch 
estimates,  temporally  and  spatially 
emphasizing  areas  of  greatest  impact  by 
shrimping.  Sampling  effort  should 
include  estimates  of  niunbers,  weight, 
and  random  samples  of  size  (age) 
structure  of  associated  bycatch  complex, 
with  emphasis  on  those  overfished 
species^  under  the  jurisdiction  of  the 
Councils.  Date  collection  should  also 
include  mortality,  age,  and  length 
information  for  red  drum  in  both 
inshore  and  offshore  shrimp  fisheries. 

(b)  Assessment  of  the  status  and 
condition  of  fish  stocks  significantly 
impacted  by  shrimp  trawler  bycatch, 
with  emphasis  given  to  overfished 
species  imder  the  jurisdiction  of  the 
Councils.  Other  soiu-ces  of  fishing  and 
nonfishing  mortality  should  be 
considered  and  quantified  as  well. 

(c)  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

(d)  Improved  methods  for 
communicating  with  and  improving 
technology  and  information  transfer  to 
the  shrimp  industry. 

(e)  Development  and  evaluation  of 
statistical  methods  to  estimate  the 
bycatch  of  priority'  management  species 
in  the  Gulf  and  South  Atlantic  shrimp 
trawl  fisheries. 

2.  Pelagic  longline  fisheries.  Several 
pelagic  longline  fisheries  exist  in  the 
Gulf  and  South  Atlantic,  targeting 
highly  migratory  species,  such  as  tunas, 
sharks,  and  swordfish.  Priority  areas 
include: 

(a)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize 
bycatch  of  imdersized  and  unwanted 
species,  including  sea  turdes,  marine 
mammals,  billfish,  and  overfished 
finfish  species/stocks. 

(b)  Assessment  of  the  biological 
impact  of  longline  bycatch  on  related 
fisheries. 


3.  Reef  fish  fisheries.  The  reef  fish 
complex  is  exploited  by  a  variety  of 
fishing  gear  and  tactics.  The  following 
research  on  bycatch  of  reef  fish  species 
is  needed:  Characterization  and 
assessment  of  the  impact  of  bycatch  of 
imdersized  target  species,  including 
release  mortality,  during  recreational 
fishing  and  during  commercial  longline, 
bandit  gear  and  trap  fishing. 

4.  Finfish  trawl  fisheries.  Studies  are 
needed  on  quantification  and 
qualification  of  the  bycatch  in  finfish 
frawl  fisheries,  such  as  the  flounder  and 
fly-net  fisheries  in  the  South  AUantic. 

B.  Reef  Fish 

Some  species  within  the  reef  fish 
complex  are  exhibiting  signs  of  being 
overfished,  either  because  of  directed 
efforts  or  because  of  being  the  bycatch 
of  other  fisheries.  The  ecology  of  reef 
fish  makes  them  vulnerable  to 
overfishing,  because  they  tend  to 
concentrate  over  specific  types  of 
habitat  with  patchy  distribution.  This 
behavior  pattern  can  make  traditional 
fishery  statistics  misleading.  Priority 
research  areas  include: 

1.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recrfeationally  important  fisheries,  (a) 
Age  and  growth  of  reef  fish.  (1) 
Description  of  age  and  growth  patterns, 
especially  for  vermilion,  gray,  and 
cubera  snappers;  gray  triggerfish;  gag;  , 
black  grouper;  hogfish;  red  porgy;  and 
other  less  dominant  forms  in  the 
management  units  for  which  data  are 
lacking. 

(2)  Collect  otoliths  on  groupers, 
snappers  and  other  reef  fish  according 
to  Gulf  States  Marine  Fisheries 
Commission  (GSMFC)  otolith  manual.  If 
proposed  is  selected  for  funding, 
coordinate  studies  and  design  of 
sampling  systems  to  provide 
production-style  aging  programs  for  the 
reef  fish  fishery  with  Steve  VanderKooy 
at  GSMFC  (228)  875-5912. 

(b)  Reproduction  studies  of  reef  fish. 
(1)  Maturity  schedules,  fecundity,  and 
sex  ratios  of  commercially  and 
recreationally  important  reef  fish, 
especially  gag  and  other  groupers  in  the 
Gulf  and  South  AUantic. 

(2)  Studies  of  all  species  to 
characterize  the  actual  reproductive 
contribution  of  females  by  age. 

(3)  Identification  and  cnaracterizadon 
of  spawning  aggregations  by  species, 
area,  size  group  and  season,  especially 
for  gag  and  other  groupers. 

(4)  Effects  of  fishing  on  changes  of  sex 
ratios  for  gag,  red  grouper,  and  scamp, 
and  disruption  of  aggregations. 

(5)  Investigations  of  the  reproductive 
biology  of  gag,  red  grouper  and  other 
grouper  species. 
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(c)  Recruitment  of  reef  fish.  (1)  Source 
of  recruitment  in  Gulf  and  South 
Atlantic  waters,  especially  for  snappers, 
groupers,  amberjacks,  and  other  reef 
fish. 

(2)  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag, 
gray  snapper,  and  lane  snapper  to 
estuarine  habitats  off  the  west  coast  of 
Florida  and  to  similar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 
development  of  an  index  of  juvenile  gag 
recruitment  for  the  South  Atlantic  based 
on  historical  databases  and/or  field 
studies. 

(3)  The  contribution  of  live-bottom 
habitat  emd  habitat  eireas  of  particular 
concern  (Oculina  banks)  off  Fort  Pierce, 
Florida  and  off  west  central  Florida  to 
reef  fish  recruitment. 

(d)  Stock  structure  of  reef  fish.  (1) 
Movement  and  migration  patterns  of 
commercially  and  recreationally 
valuable  reef  fish  species,  especially  gag 
in  the  Gulf  and  South  Atlantic  and 
greater  amberjack  between  the  South 
Atlantic  and  Gulf. 

(2)  Stock  structure  of  greater 
amberjack  in  the  Gulf  and  South  , 
Atlantic. 

(3)  Fishery  dependent  and  fishery 
independent  data  of  wreakfish  from  the 
eastern  North  Atlantic. 

2.  Population  assessment  of  reef  fish, 
(a)  Effect  of  reproductive  mode  and  sex 
cljange  (protogynous  hermaphroditism) 
on  population  size  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 
in  the  fisheries  and  the  significance  to 
proper  management. 

(b)  Determination  of  the  habitat  and 
limiting  factors  for  important  reef  fish 
resources  in  the  Gulf  and  South 
Atlantic. 

(c)  Description  of  habitat  and  fish 
populations  in  the  deep  reef  community 
and  the  prey  distributions  supporting 
the  community. 

(d)  Development  of  statistically  valid 
indices  of  abundance  for  important  reef 
fish  species  in  the  South  Atlantic  and 
Gulf,  especially  red  grouper,  Goliath 
grouper,  speckled  hind,  red  porgy, 
Warsaw  grouper  and  Nassau  grouper. 

(e)  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
commercial  species.  Innovative  methods 
are  needed  for  stock  assessments  of 
aggregate  species,  including  the  effect  of 
fishing  on  genetic  structiu-e  and  the 
incorporation  of  sex  change  for 
protogynous  hermaphrodites  into  stock 
assessment  models. 

3.  Management  of  reef  fish,  (a) 
Research  in  direct  support  of 
management,  including  catch-and- 
release  mortalities,  by  gear  and  depth. 

(b)  Characterization  and  evaluation  of 
biological  impacts  (e.g.,  changes  in  age 


or  size  structure  of  reef  fish  populations 
in  response  to  management  strategies). 

C.  Red  Snapper  Research 

1.  Red  snapper  bycatch.  The  bycatch 
of  red  snapper  can  have  significant 
impacts  fi-om  a  fisheries  management 
and  ecological  standpoint.  Research  on 
bycatch  of  red  snapper  should  focus  on 
the  following: 

(a)  Directed  red  snapper  fisheries.  The 
reef  fish  fishery  is  exploited  by  a  variety 
of  fishing  gear  and  tactics.  The 
following  research  on  regidatory 
discards  is  needed  to  better  evaluate  the 
effectiveness  of  management  measures 
such  as  minimum  size  limits  and  closed 
seasons: 

(1)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  or  increase  the  siirvival  of 
discarded  red  snapper  and  other  reef 
fish  species. 

(2)  Characterization  and  assessment  of 
the  impact  of  bycatch  of  undersized  reef 
fish  species,  including  release  mortality, 
during  recreational  and  commercial 
fishing.  Research  on  the  catch-and- 
release  mortality  of  red  snapper  and 
other  reef  fish  species,  by  gear  (e.g., 
capture  by  commercial  bandit  rigs  that 
are  electrically  or  hydraulically 
powered),  fishery  (e.g.,  headboat, 
private  boat,  charter  boat,  commercial), 
and  depth.  Studies  are  needed  to 
specifically  relate  "sink  or  swim"  data, 
which  can  be  obtained  through  observer 
programs,  with  long-term  survival  rates. 

(3)  Research  to  document  predation 
rates  on  discarded  red  snapper  and 
other  reef  fish  species. 

3.  Red  snapper  population 
assessment,  (a)  Determination  of  the 
habitat  and  limiting  factors  for 
important  red  snapper  populations  in 
the  Gulf. 

(b)  Estimates  of  red  snapper 
abundance,  age  structure  and 
population  dynamics  on  oil  platforms 
and  other  artificial  structures. 

4.  Management  of  red  snapper,  (a) 
Characterization  and  evaluation  of 
biological  impacts  (e.g.,  changes  in  age 
or  size  structure  of  red  snapper 
populations  in  response  to  management 
strategies). 

(b)  Research  to  evaluate  the  use  of 
minimum  size  limits  as  a  management 
tool  in  the  red  snapper  fishery. 

D.  Coastal  Migratory  Pelagic  Fisheries 

The  commercial  and  recreational 
demand  for  migratory  coastal  pelagics 
has  led  to  overfishing  for  certain 
species.  Additionally,  some  are 
transboundary  with  Mexico  and  other 
countries  and  may  ultimately  demand 
international  management  attention. 
Current  high  priorities  include: 


1 .  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia,  dolphin, 
wahoo,  and  bluefish,  primarily  from 
fishery-independent  data  sources. 

2.  Fishery-independent  methods  of 
assessing  stock  abundance  of  king  and 
Spanish  mackerel,  dolphin  and  wahoo. 

3.  Release  mortality  data  for  all 
coastal  pelagic  species. 

4.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel,  dolphin, 
and  wahoo.  This  includes  length- 
frequency  and  life  history  information. 

5.  Information  on  populations  of 
coastal  pelagics  overwintering  off  the 
Gulf  of  Mexico  and  the  South  Atlantic 
States  of  North  Carolina,  South 
Carolina,  Georgia,  and  Florida, 
especially  concerning  population  size, 
age,  and  movement  patterns;  and  for 
dolphin  and  wahoo  during  the  entire 
year  throughout  their  migratory 
patterns.  Calculate  the  mixing  rates  for 
Atlantic/Gulf  king  mackerel  on  an 
annual  basis. 

6.  Development  of  a  practical  method 
for  aging  dolphin. 

7.  Basic  biostatistics  for  cobia, 
dolphin,  and  wahoo  to  develop  age- 
length  keys  and  maturation  schedules 
for  stock  assessments  and  to  evaluate 
stock  structures. 

8.  Impact  of  bag  limits  on  total  catch 
and  landings  of  king  and  Spanish 
mackerel,  dolphin,  waJioo,  and  cobia. 

E.  Groundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database  for 
assessments  comes  from  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historical  and  current  size  of  these  fish 
stocks,  of  their  importance  as  predator 
and  prey  species,  and  of  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  life  history  is 
needed.  General  research  needs  are: 

1 .  Red  drum,  (a)  Size  and  age 
structure  of  the  offshore  adult  stock  in 
the  Gulf  and  South  Atlantic. 

(b)  Catch-and-release  mortality  rates 
from  inshore  and  nearshore  waters. 

(c)  Estimates  of  absolute  abundance  of 
red  drujn  in  the  Gulf  of  Mexico  and  the 
Atlantic. 

2.  Life  history  and  stock  structure  for 
weakfish,  menhaden,  spot,  croaker, 
flounder,  sheepshead,  black  drum, 
mullet,  and  white  trout  in  the  Gulf  and 
the  South  Atlantic:  Migratory  patterns, 
long-term  changes  in  abundance,  growth 
rates,  and  age  structiue  and 
comparisons  of  the  inshore  and  offshore 
components  of  recreational  and 
commercial  fisheries. 
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F.  Essential  Fish  Habitat 

1.  Determine  the  effects  of  fishing 
gears  (e.g.,  trawls  and  traps)  and 
practices  (e.g.,  gear  retrieval  and 
anchoring)  on  essential  fish  habitat 
(EFH),  with  emphasis  on  benthic 
habitats  within  the  EEZ  of  the 
Caribbean,  southern  U.S.  Atlantic,  and 
Gulf  of  Mexico  regions. 

2.  Develop  scientific  data  to  allow  the 
identification  and  refinement,  as 
appropriate,  of  EFH  designations  for  the 
various  life  stages  of  Federally  managed 
species. 

3.  Develop  scientific  data  to  allow  the 
identification  and  refinement,  as 
appropriate,  of  Habitat  Areas  of 
Particular  Concern  (HAPC)  designation 
for  the  various  life  stages  of  Federally 
managed  species. 

4.  Develop  GIS  mapping  protocols 
and  tools  to  allow  the  presentation  of 
EFH,  HAPC,  fishery  distribution 
information,  and  other  relevant  data  for 
the  southeastern  United  States, 
including  Puerto  Rico  and  the  U.S. 
Virgin  Islands. 

G.  Economic  and  Sociocultural  Studies 

1.  Development  and  application  of 
models  to  evaluate  the  economic 
impacts  of  bycatch  reduction.  The 
models  should  explicitly  consider  the 
impacts  on  the  directed  fishery  and 
gains  to  the  bycatch  fishery.  The  models 
should  be  developed  for  fisheries  in 
general  and  for  major  fisheries  (e.g., 
shrimp  and  red  snapper).  The  models 
should  describe  criteria  for  determining - 
the  economically  and  socially  efficient 
level  of  bycatch  reduction. 

2.  Development  of  economic 
incentives  and  other  innovative 
alternatives,  including  bycatch  quotas, 
to  gear  and  season/area  restrictions  as 
ways  to  reduce  bycatch.  The  project 
should  contrast  the  relative  costs, 
potential  gains,  and  level  of  bycatch 
reduction  associated  vdth  traditional 
methods  and  any  iimovative  alternatives 
addressed  by  the  project. 

3.  Evaluation  of  vessel  logbook  data 
for  monitoring  fishery  performance  and 
providing  economic  information  for 
management. 

4.  Estimation  of  demand  models  for 
recreational  fishing  trips  when  the  target 
species  include  a  single  species,  an 
aggregate  of  related  species,  or  all 
species  combined.  Studies  using  new 
data  from  the  Southeast  economics  add- 
ons to  Marine  Recreational  Fisheries 
Statistics  Survey  are  highly  encouraged. 
Studies  can  be  proposed  on  species 
such  as,  red  drum,  kjjjg  mackerel, 
Spanish  mackerel,  red  grouper,  gag, 
black  grouper,  dolphin,  wahoo, 
vermilion  snapper,  yellowtail  snapper. 


and  Atlantic  black  sea  bass.  Fishing 
quality  (stock  size,  catch  per  imit  effort, 
average  fish  size)  as  a  determinant  of 
fishing  demand  should  be  emphasized. 

5.  Identification  of  the  motivational 
factors  behind  the  selection  of  specific 
charter  types  by  recreational  anglers. 
These  include  but  are  not  limited  to 
cost,  duration  (half  day  versus  full  day), 
time  of  day,  size  of  the  charter  (number 
of  passengers),  services  offered,  etc! 

6.  Determination  of  the  value  and 
economic  impact  of  recreational  angling 
in  the  headboat  fishery.  This  will 
require  the  collection  of  data  to  generate 
recreational  trip  demand  equations  for 
fishing  in  general  and  for  various  key 
species.  Economic  impact  assessment 
will  require  the  collection  of 
appropriate  expenditure  data  and 
imputation  using  standard  impact 
assessment  software. 

7.  Design  and  evaluation  of  limited 
access  options  for  recreational  fisheries 
with  specific  emphasis  on  modes  of 
fishing  and  jurisdictional  issues.  Key 
species  of  emphasis  are  red  snapper, 
king  mackerel,  red  grouper,  gag  and 
black  grouper. 

8.  Estimation  of  fishing  behavioral 
models,  and  effort  supply  and 
production  functions  for  the  commercial 
and  for-hire  sectors.  Specific  attention 
shoidd  be  given  to  species  target 
behavior,  time  and  space  decisions,  and 
whether  profit  maximization  is  an 
appropriate  motivational  assumption  for 
the  supply  of  fishing  effort.  This  intent 
of  this  research  is  to  determine  the  basis 
upon  which  fishermen  make  their 
fishing  related  decisions  (e.g.,  when  to 
fish,  where  to  fish,  how  much  to  fish, 
what  species  to  target,  what  gear  to  use, 
etc.) 

9.  Description  of  the  social,  cultural, 
and  /or  economic  aspects  of  establishing 
fishery  reserves.  Studies  should  employ 
accepted  data  collection  methods. 
Various  management  alternatives 
should  be  considered  in  the  studies, 
e.g.,  exclude  all  users,  all  consumptive 
users,  varying  the  size  of  the  reserve, 
anchoring  ndes,  and  other  relevant 
management  tools. 

10.  Comparison  of  the  expected 
economic  and  social  impacts  of 
previously  implemented  fisheries 
regulations  with  realized  impact  for  all 
regulated  species.  Attempts  should  be 
made  to  identify  and  isolate  behavioral 
causes  of  divergence  as  opposed  to 
enviroiunental  causes. 

11.  In-depth  community  profiles  of 
communities  previously  identified  by 
NOAA  Fisheries  as  fishing  communities 
in  the  South  Atlantic.  Profiles  to  include 
descriptions  of  the  commimity, 
commercial  and  recreational  fishing- 
related  activities  and  businesses, 


historical  information  on  fishing  related 
activities,  community  structure  and 
social  ties  based  on  fishing,  and  changes 
in  the  community  due  to  federal 
regiUations  on  the  fisheries.  The  project 
shoidd  also  focus  on  demographics  of 
people  in  the  community  to  determine 
the  relative  income  and  poverty  index 
for  the  community  and  potential  of 
employment  outside  the  fishing 
industry. 

12.  Non-market  valuation  of  protected 
species  and  other  marine  resources. 

13.  Examination  of  the  feasibility  and 
efficacy  of  vessel  and/or  license  buy- 
back  programs.  Key  fisheries  are  the 
shrimp  and  reef  fish  fisheries  (red 
snapper,  vermilion  snapper,  king 
mackerel,  red  grouper,  gag). 

14.  Evaluation  of  alternative  effort 
control  management  measures  in 
federally  managed  commercial  fisheries. 
Analyses  shoidd  include  a  comparison 
of  potential  economic,  social,  cultural, 
and  ecological  impacts  at  the  vessel, 
individual,  and  community  level,  and 
examine  the  desirability  of  single 
species  versus  multiple  species 
approaches.  Depending  on  the  fishery 
and  its  current  management  structure, 
possible  alternatives  include  but  are  not 
limited  to:  control  dates  for  permits; 
limited  entry:  transferable  or  non- 
transferable individual  catch,  individual 
effort,  community  catch,  or  community 
effort  quotas;  and  cooperatives  or  other 
forms  of  co-management.  For  catch  and 
effort  quotas,  the  efficacy  of  initially 
allocating  and  segmenting  quota 
markets  by  gear,  vessel  fishing  power 
capacity,  and  by  state  or  community 
should  be  explicitly  addressed. 

15.  Evaluation  of  the  extent  and 
impact  of  recreadonal  sales  (all  species, 
by  species)  on  recreational  harvests, 
commercial  closures  and  demand  for 
recreational  fishing. 

16.  Evaluation  of  the  transference  of 
fishing  opportunity  between 
commercial,  recreational,  and 
conservation  sectors  under  a 
fransferable  rights  program.  Key 
fisheries  are  the  red  snapper,  vermilion 
snapper,  king  mackerel,  Spanish 
mackerel,  red  grouper,  and  gag  fisheries. 

17.  Development  of  improved 
methods  and  procedures  for  transferring 
technology  and  educating  constituency 
groups  concerning  fishery  management 
and  conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear. 

18.  Research  tnat  examines  the  effects 
of  factors  other  than  fishery 
management  on  the  welfare  of  the 
Southeast's  fishermen  and  fishing 
communities,  including  but  not 
necessarily  limited  to:  domestic  and 
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foreign  trade  policies,  macroeconomic 
conditions,  energy  policies/prices, 
insurance  rates,  foreign  aid  policies  (e.g. 
World  Bank.  IMF,  OECD,  etc.),  and 
coastal  economic  development 
(including  both  land  use  and  water  use, 
with  a  particular  focus  on  pollution 
generating  activities  and  gentrification). 

19.  A  comparative  analysis  of 
management/regulation  in  the  seafood 
industry  relative  to  other  food 
producing  industries  that  operate  under 
the  USDA's  control. 

20.  Development  of  methodologies  to 
accurately  assess  the  cumulative 
economic  and  social  impacts  of  fishery 
management  regulations  on  fishermen 
and  fishing  communities,  and  to 
separate  such  from  the  impacts  of  non- 
fishery  management  factors. 

21.  An  empirically  based  assessment 
of  how  and  to  what  extent  "demand 
side"  policies  and  programs  are  likely  to 
affect  the  welfare  of  domestic  fishermen 
and  fishing  communities,  as  well  as 
domestic  consumers.  Analyses  should 
specifically  include  estimation  of 
supply  and  consimier  demand 
elasticities  by  product  form  and  type, 
explicitly  taking  the  role  of  imports  into 
account.  Such  policies  and  programs 
wo.uld  include:  product  and  quality 
standards  (similar  to  those  employed  in 
the  beef,  pork,  and  poultry  industries), 
eco-labeling,  country  of  origin  labeling, 
and  marketing  of  domestically  produced 
seafood  (i.e.  "Buy  U.S.").  This  research 
should  specifically  address  the 
magnitude  and  distribution  of  costs  and 
benefits  for  providing  additional 
product  information  to  seafood 
consumers. 

22.  Development  of  point  of  sales 
materials  (recipes,  posters,  etc.  to  be 
used  in  retail  establishments)  to 
promote  sales  of  domestic  wild 
harvested  shrimp. 

23.  Evaluation  of  the  economic  effects 
of  hypoxia  on  Gulf  of  Mexico  fisheries. 

n.  Award  Information 

We  are  soliciting  applications  for 
Federal  assistance  piu-suant  to  15  U.S.C. 
713c-3(d).  This  document  describes 
how  to  apply  for  funding  under  the 
MARFIN  Grant  Program  and  how  we 
Will  determine  which  applications  we 
will  fund. 

Approximately  $2.2  million  may  be 
available  in  fiscal  year  (FY)  2004  for 
projects.  This  amount  includes  possible 
in-house  projects  and  $500,000  for  1- 
year  projects  for  red  snapper  research. 
(See  I.  Fimding  Opportunities.) 
Publication  of  this  notice  does  not 
obligate  NMFS  to  fund  an  award  or  any 
parts  of  an  award  since  funds  will  be 
contingent  upon  availability  of  funding. 


Project  proposals  accepted  for  funding 
with  a  project  period  over  1  year  do  not 
have  to  compete  for  the  additional  years 
of  funding.  However,  funding  for  the 
additional  years,  is  contingent  upon  the 
availability  of  funds  and  satisfactory 
performance  and  is  at  the  sole  discretion 
of  the  agency. 

This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  under  program  number 
11.433,  Marine  Fisheries  Initiative 
(MARFIN). 

in.  Eligibility  Information 

1.  Eligible  applicants  include 
institutions  of  higher  education, 
hospitals,  other  nonprofits,  commercial 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible. 
Foreign  govermnents,  organizations 
under  the  jurisdiction  of  foreign 
governments,  and  international 
organizations  are  excluded  for  purposes 
of  this  solicitation  since  the  objective  of 
the  MARFIN  program  is  to  optimize 
research  and  development  benefits  from 
U.S.  marine  fishery  resources. 

We  are  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  DOC/NOAA's  goals 
are  to  achieve  full  participation  by 
Minority  Serving  Institutions  (MSI)  in 
order  to  advance  the  development  of 
human  potential,  to  strengthen  the 
nation's  capacity  to  provide  high-quality 
education,  and  to  increase  opportunities 
for  MSIs  to  participate  in  and  benefit 
from  Federal  financial  assistance 
programs.  DOC/NOAA  encourages  all 
applicants  to  include  meaningful 
participation  of  MSIs. 

2.  Cost  Sharing:  Cost-sharing  is  not 
required  for  the  MARFIN  program. 
Applications  must  provide  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Because  15  U.S.C.  713c- 
3(c)(4)(B)  provides  that  the  amoimt  of 
Federal  funding  must  be  at  least  50 
percent  of  the  estimated  cost  of  the 
project,  the  total  costs  showm  in  the 
proposal  will  be  evaluated  for 
appropriateness  according  to  the 
administrative  rules,  including  15  CFR 
14.23  and  15  CFR  24.24,  as  appropriate. 
If  an  applicant  chooses  to  cost-share, 
and  if  that  application  is  selected  for 
funding,  the  applicant  is  bound  by  the 
percentage  of  the  cost  share  reflected  in 
the  grant  or  cooperative  agreement 
award.  Note:  Costs  incurred  in  either  the 
development  of  a  project  or  the  financial 
assistance  application,  or  time 


expended  in  any  subsequent 
discussions  or  negotiations  prior  to  the 
award,  are  neither  reimbursable  nor 
recognizable  as  part  of  the  recipient's 
cost  share. 

IV.  Application  and  Submission 
Information 

1 .  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  from,  and  send  yoiu'  completed 
applications(s)  to:  EUie  Francisco 
Roche,  Chief,  State/Federal  Liaison 
Office,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive,  N., 
St.  Petersburg,  FL  33702.  You  may  also 
obtain  the  application  package  from  the 
MARFIN  Home  Page  at:  http:// 
caldera.sero.nmfs.gov/grants/ 
gmnts.htm. 

You  must  submit  one  signed  original 
and  nine  signed  copies  of  the  completed 
application  (including  supporting 
information).  We  will  accept  neither 
facsimile  applications,  nor 
electronically  forwarded  applications. 

2.  Content  and  Form  of  Application 
Submission  -  We  will  award  grants  or 
cooperative  agreements  for  a  maximum 
period  of  up  to  3  years,  consisting  of 
one,  two,  or  three  budget  periods.  The 
award  period  depends  upon  the 
duration  of  funding  requested  in  the 
application,  the  decision  of  the  NMFS 
selecting  official  on  the  amount  of 
funding,  the  results  of  post-selection 
negotiations  between  the  applicant  and 
NOAA  officials,  and  pre-award  review 
of  the  application  by  NOAA  and 
Department  of  Commerce  (DOC) 
officials.  Normally,  each  project  budget 
period  is  12  months  in  duration. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice, 
published  on  October  30,  2002  (67FR 
55109),  is  applicable  to  this  solicitation. 
The  standard  forms  in  a  MARFIN 
application  include  the  MARFIN  Project 
Budget  and  the  MARFIN  Project 
Summary.  Applicants  should  contact 
the  NMFS  Southeast  Regional  Office  for 
a  copies  of  this  solicitation's  MARFIN 
application  forms  (see  ADDRESSES).  You 
may  also  obtain  the  application  package 
from  the  MARFIN  Home  Page  at:  http:/ 
/ caldera.sero.nmfs.gov/ grants/ 
gmnts.htm. 

Project  applications  must  identify  the 
principal  participants,  and  include 
copies  of  any  agreements  describing  the 
specific  tasks  to  be  performed  by 
participants.  Project  applications  should 
give  a  cleeir  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  managing  and 
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enhancing  the  use  of  Gulf  of  Mexico 
and/or  South  Atlantic  fishery  resources, 
and  cost  estimates  as  they  relate  to 
specific  aspects  of  the  project.  Budgets 
must  include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 

Applications  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be  multi- 
disciplinary.  In  addition  to  referencing 
Specific  area(s)  of  special  interest, 
proposals  should  state  whether  the 
research  applies  to  the  Gulf  of  Mexico 
pnly,  the  South  Atlantic  only,  or  to  both 
^eas.  Successful  applicants  may  be 
Required  to  collect  and  manage  data  in 
accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS  and  to  participate  with  NMFS  in 
specific  cooperative  activities  that  are 
determined  by  consultations  between 
NMFS  and  successful  applicants  before 
project  grants  are  awarded.  All 
applications  must  include  funding  for 
the  principal  investigator  to  participate 
in  an  annual  MARFIN  Conference  in  the 
southeast  regional  area  at  the 
completion  of  the  project. 

Applications  must  be  one-sided  and 
unbound.  Incomplete  applications  will 
be  returned  to  the  applicant.  Ten  copies 
(one  original  and  nine  copies)  of  each 
application  are  required  and  should  be 
submitted  to  the  NMFS  Southeast 
Regional  Office,  State/Federal  Liaison 
Office  (see  ADDRESSES).  The  Office  of 
Management  and  Budget  (OMB)  ha^ 
approved  10  copies,  under  OMB  Control 
No.  0648-0175. 

3.  Submission  Dates  and  Times  -  We 
must  receive  your  application  by  close 
of  business  (5  p.m.  eastern  daylight  time 
on  June  27,  2003.  Applications  received 
after  that  time  will  not  be  considered  for 
funding.  The  earliest  start  date  of 
awards  is  about  200  days  after  the  date 
df  publication  of  this  notice.  Applicants 
shoiUd  consider  this  processing  time  in 
developing  requested  start  dates  for 
their  applications. 

When  we  receive  applications  we  will 
screen  them  to  ensure  that  they  were 
received  by  the  deadline  date  (see 
DATES);  include  SF  424  signed  and  dated 
by  an  authorized  representative;  were 
submitted  by  an  eligible  applicant; 
address  one  of  the  funding  priorities  for 
f^erally  managed  species;  and  include 
a  budget,  statement  of  work,  and 
milestones,  and  identify  the  principal 
investigator.  We  do  not  have  to  screen 
applications  before  the  submission 
deadline  in  order  to  identify 
deficiencies  that  would  cause  your 
application  to  be  rejected  so  that  you 
v^ould  have  an  opportunity  to  correct 


them.  However,  should  we  do  so  and 
provide  you  information  about 
deficiencies,  or  should  you 
independently  decide  it  is  desirable  to 
do  so,  you  may  correct  any  deficiencies 
in  your  application  before  the  deadline. 
After  the  deadline,  the  application  must 
remain  as  submitted;  no  changes  can  be 
made  to  it.  If  your  application  does  not 
conform  to  these  requirements  and  the 
deadline  for  submission  has  passed,  the 
application  will  be  retiimed  without 
further  consideration. 

4.  Intergovernmental  Review  - 
Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 
Applicants  must  contact  their  State's 
Single  Point  of  Contact  (SPOC)  to  find 
out  about  and  comply  with  the  State's 
process  under  EO  12372.  The  names 
and  addresses  of  the  SPOCs  are  listed  in 
the  Office  of  Management  and  Budget's 
home  page  at  http-// 

wwvf.  whitehouse.gov/omb/grants/ 
spoc.html. 

5.  Funding  Restrictions  -  Construction 
is  not  an  allowable  activity  imder  this 
program.  Therefore,  appUcations  will 
not  be  accepted  for  construction 
projects. 

Indirect  Costs  r  If  you  have  a 
negotiated  rate  with  a  Federal  agency, 
the  total  dollar  amoimt  of  the  indirect 
costs  awarded  under  this  program  will 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
.  Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  25  percent 
of  the  Federal  share  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less.  A 
copy  of  the  ciurent  negotiated  Indirect 
Cost  Agreement  with  the  Federal 
Government  must  be  included  with  the 
application.  If  the  applicant  does  not 
have  a  negotiated  cost  rate,  then  they 
may  direct  cost  all  charges,  or  submit  a 
request  to  establish  a  rate. 

6.  Other  Submission  Requirements  - 
You  must  meet  all  application 
requirements  and  provide  all 
information  necessary  for  the  evaluation 
of  the  proposal,  including  one  signed 
original  and  nine  signed  copies  of  the 
application  to  the  NMFS  Southeast 
Regional  Office,  State/Federal  Liaison 
Office  (see  ADDRESSES).  You  must  also 
be  available  to  respond  to  questions 
during  the  review  and  evaluation  of  the 
proposal(s). 

V.  Application  Review  Information 

1.  Criteria  -  Applications  responsive 
to  this  solicitation  will  be  evaluated  by 
three  or  more  appropriate  private  and/ 
or  public  sector  experts  to  determine 
their  technical  merit.  These  reviewers 


will  provide  individual  evaluations  of 
the  proposals.  No  consensus  advice  will 
be  given.  These  reviewers  provide 
conunents  and  assign  scores  to  the 
applications  based  on  the  following 
criteria,  with  the  weights  shown  in 
parentheses: 

a.  Does  the  proposal  have  a  clearly 
stated  goal(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
project  narrative?  (30  points  maximum) 

b.  Does  the  proposal  clearly  identify 
and  describe,  in  the  project  outiine  and 
statement  of  work,  scientific 
methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points 
maximum) 

c.  Do  the  principal  investigators 

.  provide  a  realistic  timetable  to  enable 
full  accomplishment  of  all  aspects  of  the 
research?  (20  points  maximum) 

d.  How  effective  are  the  proposed 
methods  in  enabling  the  principal 
investigators  to  maintain  stewardship  of 
the  project  performance,  finances, 
cooperative  relationships,  and  reporting 
requirements?  (10  points  maximum) 

e.  Does  the  budget  appropriately 
allocate  and  justify  costs?  (10  points 
maximum) 

2.  Review  and  Selection  Process  - 
Following  the  technical  review,  we  will 
determine  the  weighted  score  for  each 
individual  review  and  average  the 
individual  technical  review  scores  to 
determine  the  final  technical  scoje  for 
each  application.  Then,  we  will  rank 
applications  in  descending  order  by 
their  final  technical  scores.  A  "cutoff" 
score  of  70%  will  be  used  and  those 
applications  that  scored  below  the 
cutoff  will  be  eliminated  from  further 
consideration. 

MARFIN  Panel.  Those  applications  at 
or  above  the  cutoff  technical  evaluation 
score  will  be  presented  to  a  panel  of 
non-NOAA  fishery  experts  known  as  the 
MARFIN  Panel.  Each  member  of  the 
MARFIN  Panel  individually  considers  if 
needs  of  the  Agency  are  addressed  in 
each  proposal,  if  the  project  assists 
industry,  and  if  the  project  addresses 
issues  that  are  important  to  regional 
fisheries  management.  The  individuals 
on  the  MARFIN  Panel  provide 
comments  and  rate  each  of  these 
proposals  as  either  "Recommended  for 
Fimding"  or  "Not  Recommended  for 
Funding."  No  consensus  advice  will  be 
given  by  the  panel.  The  Program 
Manager  ranks  the  proposals  in  the 
order  of  preferred  funding,  based  on  the 
number  of  MARFIN  Panel  members 
recommending  the  proposal  for  funding. 

Regional  Administrator.  The  ranked 
proposals  are  provided  to  the  Regional 
Administrator,  who  is  the  selecting 
official,  in  the  order  of  preferred 
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funding,  based  on  die  number  of 
MARFIN  Panel  members  recommending 
die  proposal  for  funding.  If  diere  are  ties 
in  the  rankings,  those  ties  will  be 
distinguished  by  the  peer  review  score. 
The  Regional  Administrator  also 
receives  the  MARFIN  Panel  members' 
individual  comments. 

The  Regional  Administrator,  in 
consultation  with  the  Assistant 
Administrator  for  Fisheries,  determines 
the  projects  to  be  recommended  for 
funding.  Though  rarely  used,  the 
Regional  Administrator  has  an  option  to 
make  a  selection  that  falls  outside  the 
MARFIN  Panel's  order  of  preferred 
funding  on  the  following  grounds:  for 
geographic  diversity,  if  not  enough 
projects  have  addressed  a  priority,  or 
because  of  duplication  widi  other 
funded  grants  within  NOAA.  The 
Regional  Administrator  wUl  justify  in 
writing  any  such  selection. 

The  exact  amount  of  funds  awarded, 
the  final  scope  of  activities,  the  project 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activities  of  each  project  are  determined 
in  pre-award  negotiations  between  the 
applicant,  the  NOAA  Grants  Ofbce  and 
the  NMFS  Program  Office.  Projects  must 
not  be  initiated  by  recipients  until  a 
signed  award  is  received  from  the 
NOAA  Grants  OfBce.  Substantial 
involvement  is  described  as 
collaboration,  participation,  or 
intervention  by  NMFS  in  the 
management  of  the  project.  Whether  the 
funding  instrument  is  a  grant  or  a 
cooperative  agreement  will  be 
determined  by  whether  there  is 
substantial  involvement  in  the  project. 
A  cooperative  agreement  will  be  used  if 
NOAA  shares  responsibility  for 
management,  control,  or  direction  with 
the  recipient. 

VI.  Award  Administration  Information 

1 .  Award  Notices  -  Successful 
applications  generally  are  recommended 
within  150  days  from  the  date  of 
publication  of  this  notice.  The  earliest 
start  date  of  awards  average  90  days 
after  each  project  is  selected  and  after 
all  NMFS/applicant  negotiations  of_ 
cooperative  activities  have  been 
completed.  The  earliest  start  date  of 
awards  is  about  200  days  after  the  date 
of  publication  of  this  notice.  Applicants 
should  consider  this  selection  and 
processing  time  in  developing  requested 
start  dates  for  their  appUcations. 
Unsuccessful  applications  will  be 
returned  to  the  applicant. 

2.  Administrative  Requirements  -  If 
you  are  selected  to  receive  a  grant  or 
cooperative  agreement,  you  must: 

-  Manage  the  day-to-day  operations  of 
the  project,  be  responsible  for  the 


performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
emd  managerial  conditions  imposed  by 
the  award. 

-  Keep  records  sufficient  to  document 
any  costs  incurred  under  the  award,  and 
allow  access  to  these  records  for  audit 
and  examination  by  the  Secretary  of 
Commerce,  the  Comptroller  General  of 
the  United  States,  or  their  authorized 
representatives;  and,  submit  financial 
status  reports  (SF  269)  to  NOAA  Grants 
in  accordance  with  the  award 
conditions.    > 

3.  Reporting  -  Successful  applicants 
will  be  required  to: 

-  Submit  semiaimual  project  status 
reports  on  the  use  of  funds  and  progress 
of  the  project  to  us  within  30  days  after 
the  end  of  each  6-month  period.  You 
will  submit  these  reports  to  the 
individual  identified  as  the  NMFS 
Program  Officer  in  the  funding 
agreement. 

-  Submit  a  final  report  within  90  days 
after  completion  of  each  project  to  the 
NMFS  Program  Officer.  The  final  report 
must  describe  the  project  and  include 
an  evaluation  of  the  work  you 
performed  and  the  residts  and  benefits 
in  sufficient  detail  to  enable  us  to  assess 
the  success  of  the  completed  project.  We 
will  provide  you  with  formats  for  the 
semiannual  and  final  reports. 

-  In  addition  to  the  final  report,  we 
request  that  you  submit  any 
publications  printed  with  grant  funds 
(such  as  manuals,  surveys,  etc.)  To  the 
NMFS  Program  Officer  for 
dissemination  to  the  public. 

We  are  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  you  are 
encouraged  to  submit  final  reports  in 
electronic  format,  in  accordance  with 
the  award  terms  and  conditions,  for 
publication  on  die  NMFS  MARFIN 
Home  Page.  You  may  charge  the  costs 
associated  with  preparing  and 
transmitting  your  final  reports  in 
electronic  format  to  the  grant  award. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424  and  269  has  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043  and  0348- 
0039.  The  use  of  the  MARFIN  Project 
Budget  and  MARFIN  Project  Summary 
have  been  approved  under  the  control 
number  0648-0175. 

Public  reporting  burden  for  each  of 
the  two  MARFIN  forms  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources. 


gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  NMFS  Southeast  Regional  Office, 
State/Federal  Liaison  Office  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currenUy  valid 
OMB  control  niunber. 

Vn.  Agency  Contact(s) 

For  questions  regarding  the 
appfication  process,  you  may. contact: 
Ellie  Francisco  Roche,  Chief,  State/ 
Federal  Liaison  Office,  (727)  570-5324, 
or  at  ElIie.Roche@noaa.gov. 

Authority:  15  U.S.C.  713c-3(d). 
Dated:  May  7,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 

Operations,  National  Marine  Fisheries 

Service. 

[FR  Doc.  03-11917  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000522149-3099-05] 

RIN  0648-ZA 

Dean  John  A.  Knauss  Marine  Poiicy 
Feilowship,  National  Sea  Grant  Coilege 
Program 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration,  Commerce. 
ACTION:  Notice;  correction. 

SUMMARY:  The  National  Sea  Grant 
College  Program  published  a  document 
in  the  Federal  Register  of  March  26, 
2003,  concerning  applications  to  be 
submitted  for  a  Fellowship  program 
initiated  by  the  National  Sea  Grant 
Office  (NSGO),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
The  document  contained  incomplete 
information.  The  full  notice  can  be 
foimd  at:  http://www.nsgo.seagrant.org/ 
Knauss/ 2004/FRN. html. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nikola  Garber,  301-713-2431  ext.  124; 
e-mail:  nikola.garber@noaa.gov. 
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Corrections 

In  the  Federal  Register  of  March  26. 
2003,  in  FR  Doc.  03-7251,  on  page 
14583  in  the  first  column,  correct  the 
SUMMARY  caption  to  read: 
SUMMARY:  This  notice  announces  that 
applications  may  be  submitted  for  a 
Fellowship  program  which  was  initiated 
by  the  National  Sea  Grant  Office 
(NSGO),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
in  fulfilling  its  broad  educational 
responsibilities  and  legislative  mandate 
of  the  Sea  Grant  Act,  to  provide 
educational  experience  in  the  policies 
and  processes  of  the  Legislative  and 
Executive  Branches  of  the  Federal 
Government  to  graduate  students  in 
marine  and  aquatic-related  fields.  This 
notice  announces  that  the  Federal 
Register  notice  that  solicited 
applications  for  the  program  for  FY 

2002,  published  on  November  14,  2001 
(66  FR  57039),  is  amended  to  allow 
excess  funds  to  be  used  for  Fellowship 
related  expenses. 

In  the  Federal  Register  of  March  26, 

2003,  in  FR  Doc.  03-7251.  on  page 

14583  in  the  first  column,  correct  the 
DATES  caption  to  read: 

DATES:  Deadlines  vary  fi-om  program  to 
program,  but  applications  from 
respective  fellows  to  Sea  Grant  Colleges 
pre  generally  due  early  to  mid-April. 
Contact  your  state's  Sea  Grant  program 
for  specific  deadlines  (see  list  below). 
Selected  applications  from  the 
pponsoring  Sea  Grant  program  (one 
JDO-iginal  and  two  copies)  are  to  be 
l-eceived  in  the  NSGO  no  later  than  5:00 
p.m.  e.d.t.  on  May  14,  2003.  Awards  are 
anticipated  to  start  on  February  1,  2004. 
Applications  may  be  modified  to  reflect 
the  amended  items  while  the  March  26, 
2003  notice  should  be  consulted  for  all 
other  requirements  necessary  for 
Submitting  an  application. 
I    In  the  Federal  Register  of  March  26, 
^003,  in  FR  Doc.  03-7251,  on  page 

14584  in  the  first  column,  the  following 
caption  should  be  inserted  immediately 
before  the  "How  To  Apply"  caption: 

Length  of  Assignment:  The  length  of 
e  assignment  is  for  one  year  and  is 
jn-renewable.  The  inclusive  dates  of 
le  official  fellowship  are  February  1 
.  irough  January  31;  however,  these 
dates  can  be  slightly  adjusted  to 
accommodate  academic  semester  needs 

In  the  Federal  Register  of  March  26, 
2003,  in  FR  Doc.  03-7251,  on  page 
14584  in  the  first  column,  insert  the 
following  sentence  at  the  end  of  the 
second  paragraph  of  the  "How  To 
Apply"  caption: 

I  All  unsuccessful  applications  will  be 
destroyed  one  year  after  submission 
date. 


In  the  Federal  Register  of  March  26, 
2003,  in  FR  Doc.  03-7251,  on  page 
14584  in  the  first  column,  sentences  3 
and  4  of  the  "Stipend  and  Expenses" 
caption  should  be  corrected  to  read: 

The  additional  $6,000  will  be  used  to 
cover  mandatory  health  insurance  for 
the  Fellow  and  moving  expenses;  any 
remaining  funds  shall  be  used  during 
the  Fellowship  year,  first  to  satisfy 
academic  degree-related  activities,  and 
second  for  Fellowship-related  activities. 

In  the  Federal  Register  of  March  26, 
2003,  in  FR  Doc.  03-7251.  on  page 
14584  •  ^  the  second  column,  sentence  7 
of  the  "Selection"  caption  should  be 
corrected  to  read: 

Once  all  applications  have  been 
discussed  and  scored,  a  numerical 
ranking  will  be  created  based  on  the 
average  of  the  panel  member  scores  by 
the  Knauss  program  manager  or 
designee. 

In  the  Federal  Register  of  March  26, 
2003,  in  FR  Doc.  03-7251,  on  page 
14584  in  the  third  column,  the 
following  sentence  should  be  inserted 
directly  following  the  first  sentence  of 
the  "Federal  Policies  and  Procedures" 
caption: 

Therefore,  fellows  are  not  employees 
of  their  host  agency  or  NOAA. 

In  the  Federal  Register  of  March  26 
2003,  in  FR  Doc.  03-7251,  on  page 

14584  in  the  third  colimui  at  the  second 
sentence  of  the  "Federal  Policies  and 
Procedures"  caption  the  word  "Hence" 
should  be  removed  and  the  sentence 
should  begin  with  "The  Department  of 
Commerce.  *   *   *" 

In  the  Federal  Register  of  March  26, 
2003,  in  FR  Doc.  03-7251,  on  page 

14585  in  the  first  column,  immediately 
after  the  first  sentence  of  the 
"Classification"  caption  the  following 
sentence  should  be  inserted: 

This  program  is  excluded  under  E.O. 
12372. 

Dated:  May  7,  2003. 
Daniel  L.  Albritton, 

Aeting  Assistant  Administrator.  Office  of 

Oceanic  and, Atmospheric  Research. 

[FR  Doc.  03-11822  Filed  5-12-03;  8:45  am] 

BILLING  CODE  3510-KA-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  U.S.  Naval  Academy 
Board  of  Visitors 

AGENCY:  Department  of  die  Navy,  DOD. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  The  U.S^Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 


inquiry,  as  the  board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  Open  Session  of  the  meeting 
will  be  held  on  Monday,  June  2. 2003. 
from  8:30  a.m.  to  1 1  a.m.  The  closed 
Executive  Session  will  be  held  on 
Monday,  June  2,  2003,  from  11  a.m.  to 
12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at " 
the  U.S.  Naval  Academy,  Annapolis. 
Maryland  in  the  Bo  Coppedge  dining 
room  of  Alumni  Hall. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Domenick 
Micillo.  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy. 
Annapolis,  MD  21402-5000.  (410)  293- 
1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  "The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information,  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretan,'  of  the  Navy- 
has  determined  in  writing  that  the 
special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6),  (7) 
and  (9)  of  tide  5,  United  States  Code. 

Dated:  May  7,  2003. 

E.F.  McDonnell. 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-11866  Filed  5-12-03:  8:45  am) 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Education. 
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action:  Notice — Computer  Matching 
between  the  Department  of  Education 
and  the  Department  of  Justice. 

summary:  Section  5301(a)(1)  of  the  Anti- 
Drug  Abuse  Act  of  1988  (now 
designated  as  section  421(a)(1)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
862(a)(1)))  includes  provisions  regarding 
the  judicial  denial  of  Federal  benefits. 
Section  5301  authorizes  Federal  and 
State  judges  to  deny  certain  Federal 
benefits  (including  student  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended)  to 
individuals  convicted  of  drug  trafficking 
or  possession. 

In  order  to  ensiu^  that  Title  IV 
student  financial  assistance  is  not 
awarded  to  individuals  subject  to  denial 
of  benefits  under  court  orders  issued 
pursuant  to  section  5301,  the 
Department  of  Justice  and  the 
Department  of  Education  implemented  a 
computer  matching  program.  The  18- 
month  computer  matching  agreement 
(CMA)  was  recertified  for  an  additional 
12  months  on  Jime  18.  2002.  The  12- 
month  recertification  of  the  CMA  will 
automatically  expire  on  Jime  18,  2003. 

The  Department  of  Education  must 
continue  to  obtain  from  the  Department 
of  Justice  identifying  information 
regarding  individuals  who  are  the 
subject  of  section  5301  denial  of  benefits 
court  orders.  The  piorpose  of  this  notice 
is  to  announce  the  continued  operation 
of  the  computer  matching  program  and 
to  provide  certain  required  information 
concerning  the  computer-matching 
program. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  [see  54  FR  25818, 
Jime  19, 1989).  and  OMB  Circular  A- 
130,  the  following  information  is 
provided: 

1.  Names  of  Participating  Agencies 

The  Department  of  Education 
(ED)(recipient  agency)  and  the 
Department  of  Justice  (IXDJ)(source 
agency). 

2.  Purpose  of  the  Match 

This  matching  program  is  designed  to 
assist  ED  in  enforcing  the  sanctions 
imposed  under  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L.  100- 
690). 

3.  Authority  for  Conducting  the 
Matching  Program 

Under  section  5301  of  the  Anti-Drug 
Abuse  Act  of  1988,  as  amended  (21 


U.S.C.  862),  ED  must  deny  Federal 
benefits  to  any  individual  upon  whom 
a  Federal  or  State  comi  order  has 
imposed  a  penalty  denying  eligibility 
for  those  benefits.  Student  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA)  is  a  Federal  benefit  under  section 
5301  and  ED  must,  in  order  to  meet  its 
obligations  under  the  HEA,  have  access 
to  information  about  individuals  who 
have  been  declared  ineligible  under 
section  5301. 

Section  5301  and  the  Procedures  for 
Implementation  of  section  5301  (Pub.  L. 
100-690),  transmitted  to  the  Congress 
on  August  30,  1989,  direct  DOJ  to  act  as 
an  information  clearinghouse  for 
Federal  agencies.  While  DOJ  provides 
information  about  section  5301 
individuals  who  are  ineligible  for 
Federal  benefits  to  the  General  Services 
Administration  (GSA)  for  inclusion  in 
GSA's  List  of  Parties  Excluded  from 
Federal  Procurements  and 
Nonprocurement  Programs,  DOJ  and  ED 
have  determined  that  matching  against 
the  DOJ  database  is  more  efficient  and 
effective  than  access  to  the  GSA  List. 
The  DOJ  database  has  specific 
information  about  the  Title  IV,  HEA 
programs  for  which  individuals  are 
ineligible  as  well  as  the  expiration  of  the 
debarment  period,  making  the  DOJ 
database  more  complete  than  the  GSA 
List.  Both  of  these  elements  are  essential 
for  a  successful  match. 

4.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

ED  will  submit  for  verification, 
records  fi'om  its  Central  Processing 
System  files  (Federal  Student  Aid 
Application  File  (18-11-01)),  the  social 
security  number  (SSN)  and  other 
identifying  information  for  each 
applicant  for  Title  IV  student  financial 
assistance.  ED  will  use  the  SSN  and  the 
first  two  letters  of  an  applicant's  last 
name  for  the  match. 

The  DOJ  Denial  of  Federal  Benefits 
Clearinghouse  System  (DEBAR)(OJP- 
0013)  contains  the  names,  social 
security  numbers,  dates  of  birth,  and 
other  identifying  information  regarding 
individuals  convicted  of  Federal  or 
State  offenses  involving  drug  trafficking 
or  possession  of  a  controlled  substance 
who  have  been  denied  Federal  benefits 
by  Federal  or  State  courts.  This  system 
of  records  also  contains  information 
concerning  the  specific  program  or 
programs  for  which  benefits  have  been 
denied,  as  well  as  the  diu'ation  of  the 
period  of  ineligibility.  DOJ  will  make 
available  for  the  matching  program  the 
records  of  only  those  Individuals  who 
have  been  denied  Federal  benefits  under 


one  or  more  of  the  Title  IV,  HEA 
programs. 

5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  become 
effective  on  June  19.  2003;  or  40  days 
after  a  copy  of  the  agreement,  as 
approved  by  the  Data  Integrity  Board  of 
each  agency,  is  sent  to  Congress  and 
OMB  unless  OMB  objects  to  some  or  all 
of  the  agreement;  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  last.  The 
matching  program  will  continue  for  18 
months  after  the  effective  date  and  may 
be  extended  for  an  additional  1 2  months 
thereafter,  if  the  conditions  specified  in 
5  U.S.C.  552a(o){2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries 

Ms.  Edith  Bell,  Management  and 
Program  Analyst,  U.S.  Department  of 
Education,  Federal  Student  Aid,  Union 
Center  Plaza,  830  First  Street,  NE., 
Washington,  DC  20202-5454. 
Telephone:  (202)  377-3231.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  fi^  at  1-888- 
293-6498,  or  in  the  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/ 
nara.index.html 

Authority:  21  U.S.C.  862(a)(1);  5  U.S.C. 
552a;  Pub.  L.  No.  100-503. 

Dated:  May  8,  2003. 
Theresa  S.  Shaw, 

Chief  Operating  Officer,  Federal  Student  Aid. 
[FR  Doc.  03-11898  Filed  5-12-03;  8:45  am] 
BIUJNO  COOE  4000-01-(> 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Energy  Information 

Administration  (EIA),  Department  of 

Energy  (DOE). 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  conmient 

request. 


SUMMARY:  The  EIA  is  soliciUng 
comments  on  the  proposed  three-year 
extensions  to  the  Oil  and  Gas  Reserves 
Survey  Forms  EIA-23.  EIA-23P  and 
EIA-64A.  Form  titles  are  "Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves"  (EIA-23),  "Oil  and  Gas  Well 
Operator  List  Update  Report"  (EIA-23P) 
and  "Annual  Report  of  the  Origin  of 
Natiu-al  Gas  Liquids  Production"  (EIA- 
64 A),  respectively. 

DATES:  Comments  must  be  filed  by  July 
14,  2003.  If  you  anticipate  difficulty  in 
submitting  comments  within  that 
period,  contact  the  person  listed  below 
as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Rafi 
Zeinalpour.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (214-720-6155)  or  e-mail 
tofi.zeinalpour@eia.doe.gov  is 
recommended.  The  mailing  address  is 
iU.  S.  Department  of  Energy,  Energy 
Information  Administration.  Reserves 
and  Production  Division.  1999  Bryan 
IStreet.  Suite  1110,  Dallas,  Texas  75201- 
6801.  Alternatively,  Mr.  Zeinalpour  may 
be  contacted  by  phone  at  (214)  720- 
18191. 

F=OR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  any  forms  and  instructions 
should  be  directed  to  Rafi  Zeinalpour  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

Id.  Request  for  Comments 

I.  Background 

kThe  Federal  Energy  Administration 
ct  of  1974  (Pub.  L.  93-275,  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
Tliis  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 


near  and  longer  term  domestic 
demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportimities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjimction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  Section  3507(a)  of  the 
Paperwork  Reduction  Act  of  1995. 

Operators  of  crude  oil  and  natural  gas 
wells  are  the  target  respondents  of 
Forms  EIA-23  and  EL\-23P  who  should 
report  volumes  of  crude  oil,  associated- 
dissolved  natural  gas,  non-associated 
natural  gas  and  lease  condensate 
production  and  reserves  along  with 
revisions  to  previous  year  reports, 
discoveries,  extensions,  sales  and 
acquisitions,  and  non-producing 
reserves  for  each  operated  field  without 
regard  to  interest  ownership.  Individual 
fields  are  requested  fi-om  large  and 
intermediate  size  producers  on  Form 
EIA-23.  Samples  of  small  operators  are 
requested  to  submit  less  detailed 
information  on  a  different  version  of  the 
form.  The  majority  of  small  operators 
are  not  asked  to  report  annually  on 
Form  EIA-23.  The  selected  sample  of 
smaU  operators  provide  production  and 
available  reserves  information  for  crude 
oil,  natural  gas  and  lease  condensate  at 
a  State  or  geographic  sub-division  level 
on  the  Form  EIA-23.  Form  EIA-23P  is 
a  postcard  form  used  to  collect 
information  on  possible  oil  and  gas  well 
operators  that  may  be  included  in  future 
EIA-23  surveys.  Information  obtained 
fi-om  Form  EIA-23P  is  used  to  confirm 
and/or  update  general  operator 
information,  primarily  about  small 
companies  with  which  no  contact  has 
been  made  in  the  last  few  years. 

Operators  of  natural  gas  plants  are  the 
target  respondents  of  the  Form  EIA- 
64A.  The  amoimt  of  natiu-al  gas 
processed,  natural  gas  liquids  produced, 
resultant  shrinkage  of  the  natural  gas 
and  nattiral  gas  used  in  processing  are 
requested  of  all  nattiral  gas  plant 
operators. 

In  response  to  Public  Law  95-91 
Section  657,  estimates  of  U.S.  oil  and 
gas  reserves  are  to  be  reported  annually. 
This  a  unique  estimate  report  that  is 
utilized  by  many  entities.  These 
estimates  are  essential  to  the 
development,  implementation,  and 
evaluation  of  energy  policy  and 


legislation.  Data  are  used  directiy  in  the 
EIA  annual  publication,  U.S.  Crude  Oil, 
Natural  Gas  and  Natm-al  Gas  Liquids 
Reserves,  and  are  incorporated  in  a 
number  of  other  publications  and 
analyses.  Secondary  publications, 
which  use  the  data,  include  ELA's 
Annual  Energy  Review,  Aimual  Energy 
Outlook,  Petroleum  Supply  Aimual  and 
Natural  Gas  Aimual. 

n.  Current  Actions 

This  notice  is  for  a  proposed  three- 
year  extension  of  Form  EIA-23, 
"Aimual  Survey  of  Domestic  Oil  and 
Gas  Reserves",  Form  EIA-23P,  "Oil  and 
Gas  Well  Operator  List  Update  Report", 
and  Form  EIA-64A.  "Annual  Report  of 
the  Origin  of  Natural  Gas  Liquids 
Production." 

Form  EIA-23P  will  be  extended 
without  modification.  Currentiy 
available  reliable  State  and  other 
sources  will  be  used  to  confirm  and/or 
update  operator  information  thereby 
reducing  the  number  of  Form  EIA-23P 
mail-outs  and  thus  the  burden  on 
respondents. 

Form  EIA-64A  will  also  be  extended 
without  modification.  Maintaining  the 
list  of  currentiy  active  gas  plants  will  be 
aided  by  reliable  State  and  other  sources 
thereby  reducing  the  number  of  needed 
contacts  with  plant  operators. 

Form  EIA-23  will  also  be  extended 
without  modification.  Large  and 
intermediate  operators  are  provided  a 
CD-ROM  of  the  RIGS  (Reserves 
Information  Gathering  System)  to  aid  in 
reducing  the  time  needed  to  complete 
the  Field  Level  Survey  form.  Field 
description  information  and  ending 
reserves  values  fi'om  last  years  report 
can  be  maintained  electronically  and 
automatically  loaded  into  the  current 
survey.  In  addition,  new  field  • 
description  information  (State, 
Subdivision,  County  Code,  Field  Code, 
MMS  Code  and  Field  Name)  is  available 
on  a  drop  down  menu  using  only  the 
field  name  thereby  further  reducing  the 
number  of  potential  errors  and  the 
response  time  of  these  operators.  The 
RIGS  program  also  has  automatic  error 
messages  to  aid  in  the  accurate 
completion  of  the  siu^vey  data  and 
reducing  the  time  needed  to  check  the 
response  submission  for  errors.  In 
addition,  the  completed  survey  may 
now  be  submitted  electronically  via  e- 
mail  further  reducing  the  handling  and 
response  time  of  operators. 

Sampled  small  operators  can  now 
complete  the  survey  using  an  electronic 
version  of  the  Summary  Survey  form 
potentially  reducing  their  response 
time.  In  addition,  they  can  also  submit 
the  completed  survey  electronically  via 
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e-mail  further  reducing  the  handling 
and  response  time  of  the  operators. 

Many  U.  S.  government  agencies  have 
an  interest  in  the  definitions  of  proved 
oil  and  gas  reserves  and  the  quality, 
reliability  and  usefulness  of  estimates  of 
reserves.  Among  these  are  the  Energy 
Information  Administration  (EIA), 
Department  of  Energy;  Minerals 
Management  Service  (MMS), 
Department  of  Interior;  Internal  Revenue 
Service  (IRS),  Department  of  the 
Treasury;  and  the  Securities  and   • 
Exchange  Commission  (SEC).  Each  of 
these  organizations  has  specific 
purposes  for  collecting,  using,  or 
estimating  proved  reserves.  The  ELA  has 
a  congressional  mandate  to  provide 
accurate  annual  estimates  of  U.S. 
proved  crude  oil,  natiu'al  gas  and 
natural  gas  liquids  reserves  and 
publishes  an  annual  reserves  report  to 
meet  this  requirement.  The  MMS  is 
second  only  to  the  IRS  in  generating 
Federal  revenue.  The  MMS  maintains 
estimates  of  proved  reserves  to  carry  out 
their  responsibilities  in  leasing, 
collecting  royalty  payments  and 
regulating  the  activities  of  oil  and  gas 
companies  on  Federal  lands  and  water. 
For  die  IRS,  proved  reserves  and 
occasionally  probable  reserves  are  an 
essential  component  of  calculating  taxes 
for  companies  owning  or  producing  oil 
and  gas.  The  SEC  requires  publicly 
traded  petroleimn  companies  to  annually 
file  a  reserves  statement  as  part  of  their 
10-K  fiUng.  The  basic  purpose  of  the 
10-K  fihng  is  to  give  the  investing 
public  a  clear  and  reliable  financial 
basis  to  assess  the  relative  value,  as  a 
financial  asset,  of  a  company's  reserves, 
especially  in  comparison  to  other 
similar  oil  and  gas  companies. 

Respondents  should  use  the  same 
methods  when  estimating  reserves  for 
the  EIA  as  diey  do  for  die  SEC.  If  diere 
is  an  apparent  conflict  in  requirements 
and  assumptions,  give  precedence  to  the 
methods  used  for  die  SEC.  Operators 
should  note  in  the  footnotes  whether 
end  of  year  or  annual  average  prices 
were  used  and  whether  probabilistic  or 
deterministic  methods  were  utilized  at 
the  field  level. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 
Please  indicate  to  which  form(s)  your 
comments  apply. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality , 
objectivity,  utility,  and  integrity  of  the 
information  to  be  collected? 

B.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  need  clarification? 

C.  Can  the  information  be  submitted 
by  the  due  date? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  4 
hoius  for  small  operators,  32  hours  for 
intermediate  operators,  and  160  hours 
for  large  operators  on  Form  EIA-23.  For 
operators  reporting  on  Form  EIA-23P, 
reporting  burden  is  estimated  at  15 
minutes.  For  natural  gas  plant  operators 
reporting  on  Form  EIA-64A,  the 
reporting  burden  is  estimated  at  6  hours. 
The  estimated  burden  includes  the  total 
time  necessary  to  provide  the  requested 
information.  In  your  opinion,  how 
accurate  is  this  estimate? 

E.  The  agency  estimates  that  the  only 
cost  to  a  respondent  is  for  the  time  it 
will  take  to  complete  the  collection. 
Will  a  respondent  incur  any  start-up 
costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

F.  What  additional  actions  could  be 
taken  to  nunimize  the  burden  of  this 
collection  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

G.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  What  actions  could  be  taken  to 
help  ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of  the 
information  disseminated? 

B.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

C.  For  what  piupose(s)  would  the 
information  be  used?  Be  specific. 


D.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
what  are  their  weaknesses  and/or 
strengths? 

Issued  in  Washington,  DC,  on  May  7,  2003. 
Nancy  ].  Kirkendall, 
Director,  Statistics  and  Methods  Group, 
Energy  Information  Administration. 
[FR  Doc.  03-11886  Filed  5-12-03;  8:45  am) 
BILUfWS  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM96-1-024] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

May  6.  2003. 

Algonquin  Gas  Transmission 
Company  [Docket  No.  RP03-457-0001; 
Alliance  Pipeline  L.P.  [Docket  No. 
RP03-43  2-000] ;  ANR  Storage  Company 
[Docket  No.  RP03-415-0001;  ANR 
Pipeline  Company  [Docket  No.  RP03- 
441-000];  Black  Marlin  Pipeline 
Company  [Docket  No.  RP03-351-000]; 
Blue  Lake  Gas  Storage  Company  [Docket 
No.  RP03-406-000];  Canyon  Creek 
Compression  Company  [Docket  No. 
RP03-424-O00];  Central  New  York  Oil 
and  Gas  Company,  LLC  [Docket  No. 
RP03-4 12-000];  CenterPoint  Energy  Gas 
Transmission  Company  [Docket  No. 
RP03-407-O00];  CenterPoint  Energy- 
Mississippi  River  Transmission 
Corporation  [Docket  No.  RP03-466- 
000);  CMS  Trunkline  Gas  Company, 
LLC  [Docket  No.  RP03^50-000];  CMS 
Trunkline  LNG  Company,  LLC  [Docket 
No.  RP03-448-0001;  Colorado  Interstate 
Gas  Company  [Docket  No.  RP03-410- 
000];  Columbia  Gas  Transmission 
Corporation  [Docket  No.  RP03-455- 
000];  Columbia  Gulf  Transmission 
Company  [Docket  No.  RP03-44  7-000]; 
Crossroads  Pipeline  Company  [Docket 
No.  RP03-456-000];  Dauphin  Island 
Gathering  Partners  [Docket  No.  RP03- 
453-000];  Destin  Pipeline  Company, 
L.L.C.  [Docket  No.  RP03-371-000]; 
Discovery  Gas  Transmission  LLC 
[Docket  No.  RP03-348-O0O];  Dominion 
Cove  Point  LNG,  LP  [Docket  No.  RP03- 
379-000];  Dominion  Transmission,  Inc. 
[Docket  No.  RP03-377-000];  East 
Tennessee  Natural  Gas  Company 
[Docket  No.  RP03^30-000l;  Eastern 
Shore  Natiual  Gas  Company  [Docket  No. 
RP03-388-O001;  Egan  Hub  Partners.  L.P. 
[Docket  No.  RP03-454-000];  El  Paso 
Natvual  Gas  Company  [Docket  No. 
RP03-394-0001;  Florida  Gas 
Transmission  Company  [Docket  No. 
RP03-361-O00];  Garden  Banks  Gas 
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Pipeline,  LLC  [Docket  No.  RP03-443- 
000] ;  Granite  State  Gas  Transmission 
Company  [Docket  No.  RP03-458-000]; 
Great  Lakes  Gas  Transmission  Limited 
Partnership  [Docket  No.  RP03-368- 
000];  Guardian  Pipeline,  L.L.C.  [Docket 
No.  RP03-434-000];  Gulf  States 
Transmission  Corporation  [Docket  No. 
RP03-416-000];  Gulf  Soudi  Pipeline 
Company,  LP  [Docket  No.  RP03-413- 
000];  Gulfstream  Natural  Gas  System 
[Docket  No.  RP03-439-000];  High 
Island  Offshore  System,  L.L.C.  [Docket 
No.  RP03-418-000];  Horizon  Pipeline 
Company,  L.L.C.  [Docket  No.  RP03- 
396-000]  Iroquois  Gas  Transmission 
System  LP  [Docket  No.  RP03-420-000]; 
KeySpan  LNG,  L.P.  [Docket  No.  RP03- 
408-000);  Kern  River  Gas  Transmission 
Company  [Docket  No.  RP03-3  74-000]; 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  [Docket  No.  RP03- 
372-000];  KO  Transmission  Company 
CDocket  No.  RPO3-421-OO0];  Maritimes 
*  Northeast  Pipeline,  L.L.C.  [Docket  No. 
RP03-431-000];  Midwestern  Gas 
Transmission  Company  [Docket  No. 
RP03-400-000];  Mississippi  Canyon 
Gas  Pipeline,  LLC  Docket  No.  RP03- 
442-000];  Mojave  Pipeline  Company 
[Docket  No.  RP03-426-000];  National 
jFuel  Gas  Supply  Corporation  [Docket 
■"lo.  RP03-3  70-000];  Nahu-al  Gas 
'ipeline  Company  of  America  [Docket 
lo.  RP03-423-000];  Nautilus  Pipeline 
iompany,  L.L.C.  [Docket  No.  RP03- 
■444-000];  North  Baja  Pipeline,  LLC 
[Docket  No.  RP03-384-000];  Northern 
Natural  Gas  Company  [Docket  No, 
RP03-350-000];  Northern  Border 
Pipeline  Company  [Docket  No.  RP03- 
414-000];  Northwest  Pipeline 
Corporation  [Docket  No.  RP03-436- 
000];  Overthnist  Pipeline  Company 
(Docket  No.  RP03-390-000];  Ozark  Gas 
Transmission,  L.L.C.  [Docket  No.  RP03- 
405-000];  Paiute  Pipeline  Company 
[Docket  No.  RP03-404-000];  Panhandle 
Eastern  Pipe  Line  Company  [Docket  No. 
RP03-449-000];  Petal  Gas  Storage. 
L.L.C.  [Docket  No.  RP03-425-O00]: 
PG&E  Gas  Transmission.  Northwest 
Corporation  [Docket  No.  RP03-403- 
000);  Pine  Needle  LNG  Company,  LLC 
[Docket  No.  RP03-428-000];  PorUand 
Natiu^  Gas  Transmission  System 
[Docket  No.  RP03-446-000];  Questar 
Southern  Trails  Pipeline  Company 
(Docket  No.  RP03-391-000];  Questar 
Pipeline  Company  [Docket  No.  RP03- 
402-000];  Sabine  Pipe  Line  LLC  [Docket 
No.  RP03-367-000];  Sea  Robin  Pipeline 
Company  [Docket  No.  RP03-452-000]; 
Southern  Star  Central  Gas  Pipeline,  Inc. 
[Docket  No.  RP03-4 19-000];  Southern 
LNG  Inc.  [Docket  No.  RP03-401-0001; 
Southern  Natiual  Gas  Company  [Docket 
No.  RP03-381-000J;  Southwest  Gas 


Storage  Company  (Docket  No.  RP03- 
451-000];  Steuben  Gas  Storage 
Company  [Docket  No.  RP03-4 17-000]; 
Stingray  Pipeline  Company,  L.L.C. 
[Docket  No.  RP03-445-OO01;  Tennessee 
Gas  Pipeline  Company  [Docket  No. 
RP03-389-000];  Texas  Gas 
Transmission  Corporation  (Docket  No. 
RP03-435-000];  Texas  Eastern 
Transmission,  LP  [Docket  No.  RP03- 
438-000];  Trailblazer  Pipeline  Company 
[Docket  No.  RP03-422-000]; 
TransColorado  Gas  Transmission 
Company  [Docket  No.  RP03-3  76-000]; 
Transcontinental  Gas  Pipe  Line 
Corporation  [Docket  No.  RP03-429- 
000);  Transwestem  Pipeline  Company 
[Docket  No.  RP03-360-000];  Tuscarora 
Gas  Transmission  Company  [Docket  No. 
RP03-3  73-000);  USG  Pipeline  Company 
[Docket  No.  RP03-369-000];  Vector 
Pipeline  L.P.  (Docket  No.  RP03-440- 
000);  Viking  Gas  Transmission 
Company  [Docket  No.  RP03-387-OOO]; 
WestGas  Interstate,  Inc.  [Docket  No. 
RP03^3  7-000];  Williston  Basin 
Interstate  Pipeline  Company  [Docket 
No.  RP03-3  75-000);  Wyoming  Interstate 
Company,  Ltd  (Docket  No.  RP03-411- 
000);  Yoimg  Gas  Storage  Company.  Ltd. 
[Docket  No.  RP03-427-O00);  (Not 
Consolidated) 

Take  notice  that  the  above-referenced 
pipelines  filed  revised  tariff  sheets  to 
comply  with  Order  No.  587-R,  Docket 
No.  RM96-1-024  issued  by  the 
Commission  on  March  12.  2003.'  These 
revised  tariff  sheets  are  to  be  effective 
July  1.  2003. 

On  March  12.  2003.  the  Commission 
issued  Order  No.  587-R.  which  among 
other  things,  amended  18  CFR  284.12  of 
its  regulations  to  incorporate  by 
reference  the  most  recent  version  of  the 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(NAESB).  i.e.,  NAESB  Standards 
Version  1.6,  and  the  Wholesale  Gas 
Quadrant's  standards  governing  partial 
day  recalls  (Recommendations  R02002 
and  R02002-2),  adopted  October  31, 
2002. 

In  Order  No.  587-R,  the  Commission 
required  pipelines  to  file  revised  tariff 
sheets  to  reflect  the  changed  standards 
by  May  1,  2003,  with  an  effective  date 
of  July  1.  2003.  The  Commission 
directed  the  pipelines  incorporating  the 
Version  1.6  standards  into  their  tariffs  to 
include  the  standard  niunber  and 
Version  1.6.  Pipelines  incorporating  by 
reference  the  partial  day  recall 
standards  must  refer  to  the  standard 


'  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587-R,  102  FERC 
§61.273,  68  FR  13813  (March  21,  2003).  ID  FERC 
Stats,  k  Regs.  Regulations,  §31.141  (March  12. 
2003). 


number  (e.g.,  3.3.z2)  and  the 
Recommendation  number  (R02002  and 
R02002-2)  in  which  die  standard  is 
adopted.  Each  of  the  pipelines  has  filed 
to  comply  with  Order  No.  587-R. 

Due  to  the  large  number  of  pipelines 
that  have  filed  to  comply  with  Order 
No.  587-R,  any  party  filing  a  motion  to 
intervene  or  protest,  must  file  a  separate 
motion  for  each  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  motions 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  §  385.214  or  385.211 
of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  tsiken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Pursuant  to  §  154.210, 
interventions  and  protests  are  due  12 
days  after  the  date  of  the  filing  in  each 
docket.  These  filings  are  available  for    / 
review  at  the  Commission  in  the  PubUc 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing''  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11796  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-075] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

May  6,  2003. 

Take  notice  that  on  May  1,  2003,  ANR 
Pipeline  Company  (ANR),  tendered  for 
filing  and  approval  a  negotiated  rate 
letter  agreement  between  ANR  and  NJR 
Energy  Services.  ANR  requests  that  the 
Commission  accept  and  approve  the 
negotiated  rate  to  be  effective  May  1, 
2003. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Comijjission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vnvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11807  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-46S-000] 

ANR  Pipeline  Company;  Notice  of 
Tariff  Filing 

May  7,  2003. 

Take  notice  that  on  May  1,  2003,  ANR 
Pipeline  Company  (ANR)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
revised  tariff  sheets  listed  in  Appendix 
A  to  the  filing,  with  an  effective  date  of 
Jime  1,  2003. 

ANR  states  that  the  purpose  of  the 
filing  is  to  change  the  existing 
imbalance  cashout  mechanism  found  in 
section  15  of  the  General  Terms  and 
Conditions  of  the  tariff.  Specifically,  the 
revised  tariff  sheets  implement  (1)  an  in- 
kind  mechanism  for  resolving 
imbalances  on  a  prospective  basis;  and 
(2)  a  transitional  mechanism  to  recover 
(or  refund)  the  gas  and  cash  imbalances 


that  exist  as  of  the  date  that  ANR 
switches  to  the  new  in-kind  mechanism. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11937  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP03-378-000] 

ANR  Storage  Company;  Notice  of  Tariff 
Filing 

May  6,  2003. 

Take  notice  that  on  April  30,  2003, 
ANR  Storage  Company  (ANR  Storage), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1 ,  the 
revised  tariff  sheets  identified  in  ANR 
Storage's  filing,  with  an  effective  date  of 
April  1,  2003. 

ANR  Storage  states  that  the  revised 
tariff  sheets  are  being  filed  to 
incorporate  the  changes  approved  in 
ANR  Storage's  Order  587--0  compliance 
filing  and  the  Commission's  order  on 
gas  storage  transfer  rights  into  the 
Commission  approved  Order  637  tariff 
sheets. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "«-Filing"  link. 

Comment  Date:  May  12,  2003. 

Magalie  R.  Salas 

Secretary. 

(FR  Doc.  03-11798  Filed  5-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-38(MX)0] 

Blue  Laice  Gas  Storage  Company; 
Notice  of  Tariff  Filing 

May  6,  2003. 

Take  notice  that  on  April  30.  2003, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Ffrst  Revised  Volume 
No.  1,  the  revised  tariff  sheets  identified 
in  Blue  Lake's  filing  with  an  effective 
dateof  April  1,2003. 

Blue  Lake  states  that  the  revised  tariff 
sheets  are  being  filed  to  incorporate  the 
changes  approved  in  Blue  Lake's  Order 
No.  587-0  compliance  filing  into  the 
Commission  approved  Order  No.  637 
tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
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120426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
Mww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  12,  2003. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11799  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-101] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

May  6  ,  2003. 

Take  notice  that  on  May  1,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  May  1,  2003: 

Original  Sheet  No.  892 
et  Nos.  893—1999 


I  CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  implementation  of  a 
new  negotiated  rate  transaction. 

I  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  13.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-11804  Filed  5-12-03;  8:45  am] 

BHJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NOS.EL03-1 17-000,  QF90-65-008, 
QF90-87-008,  and  QF86-972-006] 

Investigation  of  Certain  Enron- 
Affiliated  QFs:  Cogen  Technologies 
Linden  Venture,  LP.,  Camden  Cogen 
L.P.,  and  Cogen  Technologies  NJ 
Venture;  Notice  of  Initiation  of 
Proceeding  and  Establishment  of 
Intervention  Date 

May  6,  2003. 

On  May  2,  2003.  the  Commission 
issued  an  "Order  Initiating 
Investigation,  Establishing  Hearing 
Procedures,  and  Consolidating  Dockets" 
(Order)  in  reference  to  the  above- 
captioned  proceeding.  Ordering 
Paragraph  B  of  the  Order  directed  the 
Secretary  to  publish,  in  the  Federal 
Register,  a  Notice  annoimcing  the 
Commission's  initiation  of  the 
proceeding  and  establishing  a  date  for 
the  filing  of  interventions. 

By  this  notice,  the  date  for  filing 
motions  to  intervene  in  the  above- 
captioned  proceeding  is  May  23,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11795  Filed  5-12-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-464-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  7,  2003. 

Take  notice  that  on  May  1,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  bearing  a  proposed 
effective  date  of  June  1,  2003: 

Third  Revised  Sheet  No.  197 
Third  Revised  Sheet  No.  392 

Colimibia  Gulf  states  that  it  is 
submitting  this  filing  to  incorporate  into 
its  tariff  the  Commission's 
pronouncements  in  Tenaska  Marketing 
Ventures  v.  Northern  Border  Pipeline 
Company,  99  FERC  H  61,182  (2002) 
(Tenaska),  and  to  clarify  the  treatment 
in  limited  situations  in  which  a 
replacement  shipper's  service  agreement 
may  be  terminated  when  the  associated 
primary  contract  [i.e.  the  releasing 
shipper's  contract)  has  been  terminated. 
Columbia  Gulf  states  that  in  Tenaska  the 
Commission  clarified  that  unless  the 
pipeline's  tariff  explicitly  provides  for 
termination,  a  capacity  release  contract 
v«ll  remain  in  force  following 
termination  of  the  underlying  contract 
through  which  the  released  capacity 
was  made  available.  Columbia  Gulf 
states  that  copies  of  its  filing  have  been 
mailed  to  all  firm  customers, 
interruptible  customers,  and  jdfected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protest^  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
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field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11936  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-463-000] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  7.  2003. 

Take  notice  that  on  May  1,  2003, 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  bearing  a  proposed  effective 
dateof  Jime  1,  2003: 

First  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  586 

Crossroads  states  that  it  is  submitting 
this  filing  to  incorporate  into  its  tariff 
the  Commission's  pronouncements  in 
Tenaska  Marketing  Ventures  v.  Northern 
Border  Pipeline  Company,  99  FERC 
f  61,182  (2002).  (Tenaska),  and  to  clarify 
the  treatment  in  limited  situations  in 
which  a  replacement  shipper's  service 
agreement  may  be  terminated  when  the 
associated  primary  contract  (i.e.  the 
releasing  shipper's  contract)  has  been 
terminated.  Crossroads  states  that  in 
Tenaska,  the  Commission  clarified  that 
unless  the  pipeline's  tariff  explicitly 
provides  for  termination,  a  capacity 
release  contract  will  remain  in  force 
following  termination  of  the  underlying 
contract  through  which  the  released 
capacity  was  made  available. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the  ^ 

Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
'Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-11935  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-467-000] 

Dominion  Cove  Point  LNG,  LP.;  Notice 
of  Tariff  Filing 

May  7.  2003. 

■fake  notice  that  on  May  2,  2003. 
Dominion  Cove  Point  LNG.  LP  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
effective  date  of  June  1.  2003: 

First  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  72 
First  Revised  Sheet  No.  92 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  change  the  timing  of  the 
billing  of  reservation  charges  imder  Rate 
Schedules  LTD-1,  FPS-1,  FPS-2,  FPS- 
3  and  FTS. 

Cove  Point  states  that  copies  of  the 
filing  are  being  mailed  to  Cove  Point's 
customers  and  all  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 


rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  May  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11938  Filed  5-12-03:  8:45  am] 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-459-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  6.  2003. 

Take  notice  that  on  May  1,  2003, 
Dominion  Transmission.  Inc.  (  DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Voliune  No.  1, 
Twentieth  Revised  Sheet  No.  32.  with 
an  effective  date  of  July  1.  2003. 

DTI  states  that  the  purpose  of  the 
filing  is  to  update  DTT's  products 
extraction  retainage  percentage  in 
compliance  with  Docket  Nos.  RP97- 
406-025  and  RP01-74-O00. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosiues  have  been 
served  upon  DTI 's  customers  and 
interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  RiUes  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 


with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
(ree  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
iiastructions  on  the  Commission's  Web 
^ite  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

I  lagalie  R.  Salas, 

i  'ecretary.  « 

[FR  Doc.  03-11802  Filed  5-12-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-050] 

Dominion  Transmission,  Inc.;  Notice  of 
Negotiated  Rates 

May  6,  2003. 

I  Take  notice  that  on  May  1,  2003, 
Dominion  Transmission.  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
elective  date  of  Jime  1,  2003: 

Original  Sheet  No.  1404 
Original  Sheet  No.  1414 

I  DTI  States  that  the  filing  is  being  filed 
fi  ir  the  disclosure  of  a  recently 
n  ^otiated  rate  transaction. 

DTI  states  that  copies  of  its  letter  of 
titansmittal  and  enclosures  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 

j  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Sti-eet.  NE.,  Washington.  DC 
20426.  in  accordance  with  §§  385.314  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
vrtth  §  154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11805  Filed  5-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-433-000] 

Energy  West  Development,  Inc.;  Notice 
of  Compliance  Filing 

May  7.  2003. 

Take  notice  that  on  May  1,  2003, 
Energy  West  Development,  hic.  (Energj' 
West),  tendered  for  filing  as  part  of 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Original  Tariff  Sheet  Nos.  1  to  116. 

Energy  West  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Conunission's  Order  issued  on  April  2, 
2003,  in  Docket  Nos.  CP03-2-000, 
CP03-3-000,  and  CP03-4-000.' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Sti-eet,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pa^ 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11933  Filed  5-12-03;  8.45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-462-000] 

Granite  State  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  7,  2003. 

Take  notice  that  on  May  1,  2003, 
Granite  State  Gas  Transmission 
Company  (Granite  State)  tendered  for 
filing  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.l,  First  Revised 
Sheet  No.  309A,  bearing  a  proposed 
effective  date  of  Jime  1,  2003. 
Granite  State  states  that  it  is 
submitting  this  filing  to  incorporate  into 
its  tariff  the  Commission's 
pronoimcements  in  Tenaska  Marketing 
Ventures  v.  Northern  Border  Pipeline 
Company,  99  FERC  f  61,182  (2002) 
(Tenaska),  and  to  clarify'  the  treatment 
in  limited  situations  in  which  a 
replacement  shipper's  service  agreement 
may  be  terminated  when  the  associated 
primary  contract  (i.e.  the  releasing 
shipper's  contract)  has  been  terminated. 
Granite  State  states  that  in  Tenaska,  the 
Commission  clarified  that  unless  the 
pipeline's  tariff  explicitly  provides  for 
termination,  a  capacity  release  cojjtract 
will  remain  in  force  following 
termination  of  the  underlying  contract 
through  which  the  released  capacity 
was  made  available. 

Granite  State  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti-eet,  NE.,  Washington,  DC 
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20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  avcdlable  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11934  Filed  5-12-03;  8:45  ami 

BM.UNG  CODE  67'i7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-409-000] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  6,  2003. 

Take  notice  that  on  May  1,  2003, 
•Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  June  1,  2003: 

First  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  164 
First  Revised  Sheet  No.  165 

Gulfstream  states  that  it  proposes  to 
increase  its  fuel  percentage.for 
Transporter's  Use  in  its  tariff  to  2.0 
percent  and  defer  the  implementation  of 
the  System  Balance  Adjustment  charge 
and  the  filing  of  future  changes  to  the 
fuel  percentage  until  2005.  Gulfstream 
states  that  this  is  necessary  to  permit 
average  throughput  levels  to  ramp  up 
and  permit  the  planned  efficient 
operation  of  Gulfstream's  compressors 


and  to  provide  fuel  rate  certainty  for  the 
next  two  years. 

Gulfstream  states  that  copies  of  this 
filing  have  been  mailed  to  all  of  its 
affected  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encoiu^ges 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-11801  Filed  5-12-03;  8:45  ainj 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-6-009  and  RP03-173- 
001] 

Gulfstream  Natural  Gas  System,  LL.C.; 
Notice  of  Compliance  Filing 

May  7,  2003. 

Take  notice  that  on  April  30,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  May  1,2003: 

First  Revised  Sheet  No.  20 


First  Revised  Sheet  No.  106 
Sub  First  Revised  Sheet  No.  128 
Sub  First  Revised  Sheet  No.  130 
Sub  First  Revised  Sheet  No.  131 
Sub  Second  Revised  Sheet  No.  137 
Sub  First  Revised  Sheet  No.  137A 
First  Revised  Sheet  No.  155 
First  Revised  Sheet  No.  159 
First  Revised  Sheet  No.  178 

Gulfstream  states  that  it  is  filing  these 
tariff  sheets  to  comply  with  the 
Commission's  April  15,  2003,  order  in 
these  dockets.  Gulfstream  states  that 
these  revisions  primarily  reflect  changes 
to  the  tariff  making  firm  Maximum 
Hourly  Quantity  rights  applicable  to 
both  primary  and  secondary  points  and 
changes  deleting  qharges  for 
transportation  involved  in  the  netting 
and  trading  of  imbalances  on  the 
system,  as  well  as  assorted  minor 
changes  and  clarifications. 

Gulfsti'eam  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Gulfstream  and  interested 
state  commissions,  and^l  parties  on  the 
Commission's  Official  Service  List  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nmnber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  doctiment. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  May  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11929  Filed  5-12^3;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 4-01 5J 

Midwestern  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

May  6,  2003. 

Take  notice  that  on  May  1,  2003, 
Midwestern  Gas  Transmission  Company 
Midwestern)  tendered  for  filing  to 
jecome  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  Seventh 
Revised  Sheet  No.  273,  to  become 
effective  May  1,  2003. 

Midwestern  states  that  it  has  entered 
into  two  Negotiated  Rate  Agreements 
With  Northern  Illinois  Gas  Company,  d/ 
b/a  Nicor  Gas  (Nicor):  Contract  No. 
FA0167  and  FA0168.  Midwestern 
explains  that  these  contracts  provide  the 
following  information:  (1)  The  exact 
liagal  name  of  the  shipper;  (2)  the  total 
charges  (the  negotiated  rate  and  all 
applicable  charges);  (3)  the  receipt  and 
delivery  points;  (4)  the  volume  of  gas  to 
be  transported;  and  (5)  the  applicable 
rate  schedule  for  the  service.  In 
addition,  Midwestern  is  filing  Sheet  No. 
273  to  reflect  that  the  Negotiated  Rates 
(jontain  non-conforming  terms. 
Midwestern  states  that  Sheet  No.  273 
also  contains  a  minor  housekeeping 
change,  and  that  contract  numbers  have 
been  added  to  identify  each  non- 
Qonforming  agreement  that  is  listed  on 
Sheet  No.  273. 

;  Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Nlidwestem's  contracted  shippers  and 
ihterested  state  regulatory  commissions. 
!  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas 

Secretary. 

(FR  Doc.  03-11806  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-468-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

May  7,  2003. 

Take  notice  that  on  May  2,  2003, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
become  part  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  on  June 
1,2003: 

Fourth  Revised  Sheet  Number  201 
Second  Revised  Sheet  Number  270 

Midwestern  states  that  it  is  filing 
revised  tariff  sheets  to  allow  Rate 
Schedule  FT-A  Shippers  entering  into  a 
new  transportation  agreement,  or 
extensions  of  the  initial  term  of  their 
transportation  agreement,  the  right  to 
reduce  their  Transportation  Quantity 
imder  specified  circumstances  as 
proposed  in  section  26  of  the  General 
Terms  and  Conditions  of  Midwestem's 
FERC  Gas  Tariff. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  contracted  shippers  and 
interested  State  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sh«et,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
ndes  and  regulations.  AU  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  TTiis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 


Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11939  Filed  5-12-03;  8:45  am] 

BILUNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-398-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6.  2003. 

Take  notice  that  on  May  1,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1  and  Original  Volume  No. 
2,  revised  tariff  sheets  set  forth  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  Jime  1,  2003. 

Northern  states  that  the  filing  is  being 
made  to  effectuate  changes  in  die  rates 
and  terms  applicable  to  Northern's 
jurisdictional  services.  Northern 
indicates  that  the  effect  of  the  rate  case 
is  an  overall  increase  in  revenues  of 
approximately  $55  million  above  the 
Base  Period  revenues,  as  proposed  to  be 
effective.     - 

Northern  states  that  the  changes 
reflected  in  the  Revised  Tariff  Sheets  are 
required  to  effectuate  the  rate  increase 
and  to  make  certain  changes  to 
Northern's  tariff.  In  addition.  Northern 
proposes  Pro  Forma  Tariff  Sheets  which 
reflect  further  changes  to  become 
effective  on  a  prospective  basis 
following  a  Commission  order  on  the 
merits  or  a  settlement  of  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^t,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  20ft-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11800  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-46(M)00] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  6,  2003. 

Take  notice  that  on  May  1 ',  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Voliune  No.  1 ,  and  Original  Volume  No. 
1,  the  following  tariff  sheets  to  be 
effective  June  1,  2003: 

Fifth  Revised  Volume  No.  1 

Sixty-Fourth  Revised  Sheet  No.  50 
Sixty-Fifth  Revised  Sheet  No.  51 
Thirtieth  Revised  Sheet  No.  52 
Sixty-Third  Revised  Sheet  No.  53 
Twenty-First  Revised  Sheet  No.  59 
Fifth  Revised  Sheet  No.  59A 
Twenty-Fourth  Revised  Sheet  No.  60 
Fifth  Revised  Sheet  No.  60A 

Original  Volume  No.  1 

170  Revised  Sheet  No.  IC 

Northern  states  that  it  is  filing  to 
adjust  its  rates  effective  June  1  to  reflect 
the  rate  impact  of  the  return  and  tax 
components  associated  with  the  System 


Levelized  Accoimt  (SLA)  balance  as  of 
March  31,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e%Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11803  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-042] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated 
Rates 

May  6.  2003. 

Take  notice  that  on  May  1,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A.,  Eleventh 
Revised  Sheet  No.  15  and  Third  Revised 
Sheet  No.  18,  with  an  effective  date  of 
May  1,  2003. 

GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
one  new  negotiated  rate  agreement  and 
to  update  the  termination  dates  of  two 
existing  negotiated  rate  agreements. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's     '. 


jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi'ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  arid  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11808  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-1 3-008] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Report  of  Refunds 

May  6,  2003. 

fake  notice  that  on  April  11,  2003, 
Portland  Natural  Gas  Transmission 
System  (PNGTS),  tendered  for  filing  a 
refund  report  in  the  above  captioned 
proceeding. 

PNGTS  states  that  the  report 
documents  refimds  made  to  customers 
in  accordance  with  section  2.2  of  a 
Stipulation  and  Settlement  Agreement 
filed  with  the  Commission  on  October 
25,  2002  in  Docket  No.  RP02-13,  and 
approved  by  the  Commission's  Order 
issued  on  January  14,  2002.  PNGTS 
states  that  it  completed  the  refunds  on 
March  26,  2003. 
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PNGTS  states  that  copies  of  the  filing 
have  been  served  to  the  affected 
Shippers  and  the  State  Commission's  of 
affected  Shippers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  comment  date 
below.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11797  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-469-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

May  7,  2003. 

Take  notice  that  on  May  2,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  First  Revised  Volume  No.  1 
the  following  tariff  sheets  to  be  effective 
Jime  1,2003. 

Original  Sheet  Nos.  99.01  and  99.02 
Third  Revised  Sheet  No.  110 
Second  Revised  Sheet  No.  122 
Fourth  Revised  Sheet  No.  160 
Second  Revised  Sheet  No.  174 

.  Questar  states  that  it  is  proposing  new 
tariff  provisions  that  describe  specific 
types  of  discoimts  that  may  be  offered 
to  its  transportation  and  storage 
customers  on  a  non-discriminatory  basis 


so  that  such  discounts  will  not  be 
considered  material  deviations  fix>m 
Questar's  forms  of  service  agreements. 
Questar  states  that  the  discounts  will  be 
between  Questar's  maximum  jmd 
minimum  rates  under  the  applicable 
rate  schedules  of  its  tariff.  Questar 
asserts  that  approval  of  these  discount 
provisions  will  enhance  Questar's 
flexibility  to  provide  a  variety  of 
discounts  for  its  shippers  wiAout  the 
need  and  administrative  burden  of  filing 
individual  agreements  with  the 
Commission  as  non-conforming  service 
agreements. 

Questar  states  that  within  the 
proposed  categories  of  eligible 
discounts,  it  is  also  seeking  authority  to 
provide  it  and  its  shippers  with  the 
ability  to  adjust  rate  components  in 
transportation  service  agreements  under 
certain  circiunstances  in  order  to 
preserve  the  agreed  upon  overall  rate,  as 
long  as  all  rate  components  remain 
within  the  applicable  minimum  and 
maximum  rates. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  TTiis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  May  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11940  Filed  5-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3^027] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

May  7, 2003. 

Take  notice  that  on  May  1,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  a  tariff  filing  to  reflect 
a  new  negotiated-rate  contract  with  BP 
Energy  Company. 

Questar  states  that  its  negotiated-rate 
contract  provisions  were  authorized  by 
Commission  orders  issued  October  27, 
1999.  and  December  14, 1999,  in  Docket 
Nos.  RP99-513,  et  al.  Questar  states  that 
the  Commission  approved  Questar's 
request  to  implement  a  negotiated-rate 
option  for  Rate  Schedules  T-1.  NNT,  T- 
2,  PKS,  FSS  and  ISS  shippers.  Questar 
states  that  it  submitted  its  negotiated- 
rate  filing  in  accordance  with  the 
Commission's  Policy  Statement  in 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000  issued  January  31,  1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
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Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11942  Filpd  5-12-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-47(M)00] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

May  7.  2003. 

Take  notice  that  on  May  2,  2003, 
Southern  Star  Central  Gas  Pipeline,  Inc. 
(Southern  Star)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volxune  No.  1 ,  the  tariff  sheets  listed 
below  to  become  effective  May  15,  2003: 

First  Revised  Sheet  No.  153 
Second  Revised  Sheet  No.  244 
Second  Revised  Sheet  No.  246 

Southern  Star  states  that  the  tariff 
sheets  filed  herewith  are  being 
submitted  to  provide  an  alternative 
cash-out  pricing  index  in  the  event  that 
Inside  FERC's  Gas  Market  Report  does 
not  publish  a  price  for  Southern  Star. 

Southern  Star  states  that  this  filing 
provides  an  alternative  to  the  Inside 
FERC  Gas  Market  Report,  to  be  used 
only  when  necessary.  Southern  Star 
asserts  that  no  other  change  in  the  terms 
and  conditions  under  which  cash-out 
may  occur  are  tendered. 

Southern  Star  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to 
Southern  Star's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  May  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-1 1941  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-83-000,  et  al.] 

Katahdin  Paper  Company  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

May  6,  2003. 

"The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Katahdin  Paper  Company  LLC,  Great 
Northern  Paper,  Inc. 

[Docket  No.  £^03-83-000) 

Take  notice  that  on  April  30.  2003, 
Katahdin  Paper  Company  LLC 
(Katahdin)  and  Great  Northern  Paper, 
Inc.  (GNP)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  203 
of  the  Federal  Power  Act,  and  part  33 
of  the  Commission's  regulations,  an 
application  for  authorization  for  GNP  to 
sell  steam  generation  and  appurtenant 
facilities  to  Katahdin. 

Comment  Date:  May  21,  2003. 

2.  Citizens  Communications  Company 

[Docket  No.  ER03-548-001] 

The  notice  of  filing  issued  by  the 
Commission  on  April  17,  2003,  in  the 
above-referenced  proceeding  is  hereby 
rescinded. 

3.  Citizens  Communications  Company 

[Docket  No.  ER03-584-001] 

Take  notice  that  on  April  11,  2003, 
Citizens  Communications  Company 
(Citizens)  tendered  for  filing  a  Notice  of 


Cancellation  of  Rate  Schedule  46. 
applicable  to  sales-for-resale  service  to 
Mohave  Electric  Cooperative. 

Citizens  states  that  copies  of  this 
filing  have  been  served  to  Mohave 
Electric  Cooperative  and  Arizona 
Corporation  Commission. 

Comment  Date:  May  16,  2003. 

4.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-807-OOOJ 

Take  notice  that  on  May  1,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  amendments  to  the  PJM  Open 
Access  Transmission  Tariff  and  the 
Amended  and'Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  to  increase  the  megawatt  limit  for 
participation  in  the  Non-Hourly 
Metered  Customer  Pilot  programs  of  the 
PJM  Emergency  Load  Response  Program 
and  PJM  Economic  Load  Response 
Program  from  an  aggregate  of  25  MW  for 
both  programs  to  an  aggregate  of  100 
MW  for  both  programs. 

PNM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members 
and  each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  May  22,  2003. 

5.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-808-000] 

Take  notice  that  on  May  1,  2003,  PJM 
Interconnection,  L.L.C.  (PJM)  filed 
additional  conforming  changes  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  (Operating  Agreement)  and  the 
PJM  Open  Access  Transmission  Tariff 
(Tariff)  to  further  reflect  the  elimination 
of  the  "available  capacity"  approach 
from  PJM  West  and  its  replacement  with 
an  "imforced  capacity"  approach  for  the 
entire  PJM  region,  as  requested  by  PJM 
in  Docket  No.  ER03-703-O00. 

PJM  states  that  it  proposes  an  effective 
date  of  June  1,  2003,  for  the  Tariff 
revisions,  to  conform  with  the  requested 
effective  date  in  ER03-703-O00,  and 
July  1,  2003,  for  the  Operating 
Agreement  revisions.  PJM  further  states 
that  copies  of  its  filing  were  served 
upon  all  PJM  members  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  region. 

Comment  Date:  May  22,  2003. 

6.  FPL  Energy  Ne^  England 
Transmission,  LLC 

[Docket  No.  ER03-809-0001 

Take  notice  that  on  May  2,  2003,  FPL 
Energy  New  England  Transmission,  LLC 
(FPLE  NET)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  205 
of  the  Federal  Power  Act,  an  executed 
Interconnection  and  Operating 
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Agreement  between  FPLE  NET  and  FPL 
Energy  Seabrook,  LLC  (FPLE  Seabrook) 
that  sets  forth  the  terms  and  conditions 
governing  the  interconnection  of  FPLE 
Seabrook's  generating  facility  to  FPLE 
NET'S  345  kV  substation. 

Comment  Date:  May  23,  2003. 

7.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-810-000] 

Take  notice  that  on  May  2,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  Market  Administration  and  Control 
Area  Services  (Services  Tariff)  to 
introduce  certain  enhancements  to  its 
Incentivized  Day-Ahead  Economic  Load 
Curtailment  Program,  more  commonly 
known  as  the  Day-Ahead  Demand 
Reduction  Program. 

The  NYISO  has  requested  an  effective 
date  of  July  1.  2003.  for  the  filing. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  upon  all  parties  that 
have  executed  service  agreements  under 
the  NYISO's  Open  Access  Transmission 
Tariff  or  Market  Administration  and 
Control  Area  Services  Tariff. 

Comment  Date:  May  23,  2003. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER03-811-000] 

Take  notice  that  on  May  2,  2003, 
Entergy  Services,  Inc.  (Entergy),  on 
behalf  of  Entergy  Louisiana.  Inc. 
(Entergy  Louisiana),  tendered  for  filing 
an  unexecuted,  amended  and  restated 
Interconnection  and  Operating 
Agreement  and  an  updated  Generator 
Imbalance  Agreement  with  Occidental 
Chemical  Corporation  (Occidental). 
Comment  Date:  May  23,  2009. 

9.  William  L.  Cyr 

[Docket  No.  ID-3872-000] 

Take  notice  that  on  April  25,  2003, 
William  L.  Cyr  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
authority  to  hold  interlocking  positions 
between  Northern  Maine  Independent 
System  Administrator,  Inc.  and  Maine 
Public  Service  Company. 

Comment  Date:  May  27,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti-eet,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  paMy 
must  file  a  motion  to  intervene,  i^l  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11930  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 858-002,  et  al.] 

New  Hampshire  Electric  Cooperative, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Filings 

May  2.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  Hampshire  Electric  Cooperative, 
Inc. 

[Docket  No.  EROO-1 858-002] 

Take  notice  that  on  April  30,  2003, 
New  Hampshire  Electric  Cooperative, 
Inc.  tendered  for  filing  an  updated 
market  analysis  and  report  of  changes  in 
status  in  compliance  with  the 
Commission's  Order,  issued  April  25, 
2000,  in  New  Hampshire  Electric 
Cooperative,  Inc.,  91  FERC  §  61,073. 

New  Hampshire  Electric  Cooperative, 
Inc..  states  that  copies  of  this  filing  have 
been  served  to  all  parties  in  Docket  No. 
EROO-1 858-000. 

Conmient  Date:  May  21.  2003. 


2.  Midwest  Independent  Transmission 
System  Operator,  hic. 

[Docket  No.  ER03-265-O02] 

Take  notice  that  on  April  29.  2003. 
Midwest  Independent  Transmission 
System  Operator.  Inc..  submitted  a 
compliance  filing  in  accordance  with 
the  Federal  Energy  Regulatory 
Commission's  Order  issued  January  29. 
2003.  in  Docket  No.  ER03-265-000 
regarding  refunds  made  on  March  28. 
2003.  to  certain  Transmission 
Customers. 

Comment  Date:  May  20,  2003. 

3.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER03-640-001] 

Take  notice  that  on  April  30,  2003, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
Power  Service  Agreement  with  the 
Town  of  Argos,  Indiana  (Argos). 
Northern  Indiana  has  requested  an 
effective  date  of  March  1,  2003. 

Northern  Indiana  states  that  copies  of 
this  filing  have  been  sent  to  Argos,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  Indiana  Office  of  Utility 
Consumer  Counselor. 

Comment  Date:  May  21,  2003. 

4.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER03-786-000] 

Take  notice  that  on  April  30,  2003, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
Service  Agreement  pursuant  to  its 
Wholesale  Market-Based  Rate  Tariff 
with  Split  Rock  Energy,  L.L.C.  (Split 
Rock).  Northern  Indiana  has  requested 
an  effective  date  of  April  30,  2003. 

Northern  Indiana  states  that  copies  of 
this  filing  have  been  sent  to  Split  Rock, 
the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  Date:  May  21,  2003. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-787-000! 

Take  notice  that  on  April  23,  2003. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.12  of  the 
Commission's  regulations,  submitted  for 
filing  an  unexecuted  Interconnection 
and  Operating  Agreement  among 
Interstate  Power  and  Light  Company,  a 
wholly  ov«ied  subsidiary  of  Alliant 
Energy  Corporation  and  Flying  Cloud 
Power  Partners,  LLC.  ' 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Interstate  Power  and 
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Light  Company  and  Flying  Cloud  Power 
Partners,  LLC. 

Comment  Date:  May  21,  2003. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-788-O00] 

Take  notice  that  on  April  30,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.12  of  the 
Commission's  regulations,  submitted  for 
filing  an  Intercoimection  Agreement 
among  Cinergy  Services,  Inc.  and  The 
City  of  Hamilton,  Ohio. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Cinergy  Services,  Inc. 
and  The  City  of  Hamilton,  Ohio. 

Comment  Date:  May  21,  2003. 

7.  Tampa  Electric  Company 

[Docket  No.  ER03-789-0001 

Take  notice  that  on  April  30.  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  rate 
schedule  sheets  containing  updated 
rates  for  emergency  interchange  service 
and  scheduled/short-term  firm 
interchange  service  imder  its 
interchange  contracts  with  each  of  17 
other  utilities.  Tampa  Electric  indicates 
that  it  also  tendered  for  filing  revised 
sheets  for  inclusion  in  its  open  access 
transmission  tariff  (OATT)  that  contain 
an  updated  system  average  transmission 
loss  percentage. 

Tampa  Electric  requests  that  the 
revised  rate  schedule  and  tariff  sheets  be 
made  effective  on  May  1,  2003,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  parties  to  the  affected  interchange 
contracts  and  each  customer  under  its 
OATT,  as  well  as  the  Florida  and 
Georgia  Public  Service  Conunissions. 

Comment  Date:  May  21,  2003. 

8.  Tampa  Electric  Company 

[Docket  No.  ER03-790-0001 

Take  notice  that  on  April  30,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  rate 
schedule  sheets  containing  updated 
transmission  service  rates  under  its 
agreements  to  provide  qualifying  facility 
transmission  service  for  Cargill 
Fertilizer,  Inc.  (Cargill)  and  Aubumdale 
Power  Partners,  Limited  Partnership 
(Aubumdale). 

Tampa  Electric  proposes  that  the 
revised  sheets  containing  the  updated 
transmission  service  rates  be  made 
effective  on  May  1,  2003,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement.  Tampa  Electric 


states  that  copies  of  the  filing  have  been 
served  on  Cargill,  Aubumdale,  and  the 
Florida  Public  Service  Commission. 
Comment  Date:  May  21,  2003. 

9.  California  Power  Exchange 
Corporation 

[Docket  No.  ER03-791-0001 

Take  notice  that  on  April  30,  2003, 
the  California  Power  Exchange 
Corporation  (CalPX)  tendered  for  filing 
its  Rate  Schedule  for  the  period  July  1, 
2003  through  December  31,  2003.  CalPX 
states  that  it  files  this  Rate  Schedule 
pursuant  to  the  Commission's  Orders  of 
August  8,  2002  (100  FERC  §61,178),  in 
Docket  No.  ER02-2234-000,  and  April 
1,  2003  (103  FERC  §61,001)  issued  in 
Docket  Nos.  EC03-20-000  and  EC03- 
20-001 ,  which  require  CalPX  to  make  a 
new  rate  filing  every  six  months  to 
recover  current  expenses.  CalPX 
indicates  that  the  Rate  Schedule  covers 
expenses  projected  for  the  period  July  1 
through  December  31,  2003,  and  CalPX 
requests  an  effective  date  of  July  1 , 
2003. 

CalPX  states  that  it  has  served  copies 
of  the  filing  on  its  participants,  on  the 
California  ISO,  £md  on  the  California 
Public  Utilities  Commission. 

Comment  Date:  May  21.  2003. 

10.  Tampa  Electric  Company 

[Docket  No.  ER03-792-O00J 

Take  notice  that  on  April  30,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  rate 
schedule  sheets  containing  updated 
caps  on  energy  charges  for  emergency 
assistance  service  imder  its  interchange 
service  contract  with  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company,  as  represented  by 
agent  Southern  Company  Services,  Inc., 
(collectively.  Southern  Companies). 

Tampa  Electric  requests  that  the 
revised  rate  schedule  sheets  be  made 
effective  on  May  1,  2003,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement.  Tampa  Electric 
states  that  a  copy  of  the  filing  has  been 
served  upon  Southern  Companies  and 
the  Florida  and  Public  Service 
Commissions. 

Comment  Date:  May  21,  2003. 

11.  New  England  Power  Company 

[Docket  No.  ER03-793-O00J 

Take  notice  that  on  April  30,  2003, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  revised  service 
a^^ement  between  NEP  and  AES 
Londonderry,  L.L.C.  (AES)  for  firm  local 
generation  delivery  service  imder  NEP's 
FERC  Electric  Tariff,  Second  Revised 


Volimie  No.  9,  First  Revised  Service 
Agreement  No.  204. 

NEP  states  that  copies  of  the  filing 
were  served  upon  AES  and  the  New 
Hampshire  Public  Utilities  Conmiission. 

Comment  Date:  May  21,  2003. 

12.  Duke  Energy  Fayette,  LLC 

[Docket  No.  ER03-794-000] 

Take  notice  that  on  April  30,  2003, 
Duke  Energy  Fayette,  LLC  (Duke 
Fayette)  tendered  for  filing  its  proposed 
tariff  and  supporting  cost  data  for  its 
Monthly  Revenue  Requirement  (Fayette 
Tariff)  under  PJM  Interconnection, 
L.L.C.'s  (PJM)  Schedule  2— Reactive 
Supply  and  Voltage  Control  from 
Generation  Sources  Service.  Duke 
Fayette  requests  an  effective  date  of  the 
first  day  of  the  month  immediately 
following  the  Commission's  acceptance 
of  this  filing  to  correspond  to  PJM's 
billing  cycle. 

Duke  Fayette  states  that  it  has  served 
copies  of  the  filing  on  the  Pennsylvania 
Public  Utilities  Commission,  PJM  and 
Allegheny  Power. 

Comment  Date:  May  21,  2003. 

13.  Southern  California  Edison 
Company 

[Docket  No.  ER03-795-000] 

Take  notice  that  on  April  30,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revised  rate 
sheets  (Revised  Sheets)  to  the 
Agreement  For  Interconnection  Service 
and  the  Interconnection  Facilities 
Agreement  between  SCE  and  Harbor 
Cogeneration  Company  (Harbor), 
Service  Agreement  Nos.  2  and  9  imder 
SCE's  FERC  Electric  Tariff.  First  Revised 
Volume  No.  6.  SCE  respectfully  requests 
an  effective  date  of  April  30,  2003. 

SCE  states  that  the  Revised  Sheets  to 
these  agreements  reflect  an  extension  of 
their  terms  and  conditions  to  provide 
interconnection  service  to  Harbor's  110 
MW  generating  facility  through  June  30, 
2003.  SCE  also  states  that  copies  of  this 
filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Harbor. 

Comment  Date:  May  21,  2003. 

14.  Katahdin  Paper  Company  LLC 

[Docket  No.  ER03-796-000J 

Take  notice  that  on  April  30,  2003, 
Katahdin  Paper  Company  LLC 
(Katahdin)  submitted  for  filing, 
pursuant  to  section  205  of  the  Federal 
Power  Act,  and  part  35  of  the 
Commission's  regulations,  an 
application  for  market-based  rate 
authorization  to  sell  energy,  capacity 
and  specified  ancillary  services,  waivers 
and  exemption.  Katahdin  requests  an 
effective  date  of  May  30,  2003,  for  its 
market-based  rate  authorization. 
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Comment  Date:  May  21,  2003. 

1  S.  Ohio  Edison  Company 

[Docket  No.  ER03-797-O001 

Take  notice  that  on  April  30,  2003, 
FirstEnergy  Service  Company,  on  behalf 
of  Ohio  Edison  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  Ohio 
Edison  Company  Rate  Schedule  FPC 
No.  67,  a  June  20,  1968,  resale 
^reement  writh  Ohio  Power  Company 
that  was  originally  filed  with  the 
Commission  on  June  24,  1968. 
FirstEnergy  requests  an  effective  date  of 
Jpne  30,  2003. 

I  Ohio  Edison  Company  states  that  a 
Oopy  of  this  filing  has  been  served  on 
Ohio  Power  Company,  the  counterparty 
to  the  agreement,  and  the  Public 
Utilities  Commission  of  Ohio. 
Comment  Date:  May  21,  2003.  • 

1 B.  The  Toledo  Edison  Company 

(Docket  No.  ER03-793-000] 

'  Take  notice  that  on  April  30,  2003, 
FirstEnergy  Service  Company  on  behalf 
of  The  Toledo  Edison  Company  filed  a 
Notice  of  Cancellation  for  The  Toledo 
Edison  Company  Rate  Schedule  FPC 
No.  2,  a  January  1, 1968,  Power  Delivery 
Agreement  with  Buckeye  Power,  Inc. 
(Buckeye),  which  was  originally 
accepted  in  FPC  Docket  No.  E-7355. 
FirstEnergy  requests  an  effective  date  of 
June  30,  2003. 

I  The  Toledo  Edison  Company  states 
that  a  copy  of  this  filing  has  been  served 
on  Buckeye,  American  Electric  Power 
Service  Corporation,  on  behalf  of  Ohio 
Power  Company  and  Columbus 
Southern  Power  Company,  The 
Cincirmati  Gas  &  Electric  Company, 
Dayton  Power  &  Light  Company, 
Monongahela  Power  Company,  the 
counterparties  to  the  agreement,  and  the 
Public  Utilities  Commission  of  Ohio. 
Comment  Date:  May  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  mles  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
on  before  the  comment  date,  and,  to  the 
ejttent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-11931  Filed  5-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  the  Alternative 
Licensing  Process 

May  7,  2003. 

a.  Type  of  Application:  Alternative 
Licensing  Process. 

b.  Project  No. :  2545-075. 

c.  Applicant:  Avista  Corporation. 

d.  Name  of  Project:  Spokane  River 
Hydroelectric  Project. 

e.  Location:  On  the  Spokane  River,  in 
Spokane,  Stevens,  and  Lincoln 
Counties,  Washington  and  Kootenai  and 
Benewah  Counties,  Idaho.  The  project 
occupies  tribal  lands  of  the  Coeur 
d'Alene  Indian  Reservation.  The  project 
does  not  occupy  any  federal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Bmce  Howard, 
Spokane  River  License  Manager,  Avista 
Corporation,  1411  E.  Mission  Street, 
P.O.  Box  3727,  MSC-1,  Spokane. 
Washington  99220,  (509)  495-2941,  or 
e-mail:  bruce.howard@avistacorp.com. 

h.  FERC  Contact:  Nan  Allen  at  (202) 
502-6128,  or  e-mail:  nan.allen@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  60  days  fi-om  the  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 


paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {bttp://www.ferc.gov)  under  the  "e- 
Filing"  link. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  project  consists  of  five 
developments  and  appurtenant 
facilities.  The  Post  Falls  development 
consists  of  the  48,000-acre  Coeur 
d'Alene  Lake  with  a  useable  storage 
capacity  of  223,100  acre-feet;  a  431-foot- 
long  and  31 -foot-high  spillway  dam 
across  the  north  channel,  a  127-foot- 
long  and  25-foot-high  spillway  dam 
across  the  south  channel,  and  a  215- 
foot-long  and  64-foot-high  dam  across 
the  middle  chaimel  and  forming  the  east 
wall  of  the  powerhouse;  six  56-foot-long 
penstocks;  and  a  powerhouse  with  an 
installed  capacity  of  15  megawatts 
(MW). 

The  Upper  Falls  development  consists 
of  a  366-foot-long,  39-foot-high  dam  at 
1,871  feet  elevation;  an  800-acre-foot 
reservoir;  a  channel  leading  to  an  intake 
structure;  a  350-foot-long  penstock,  and 
a  powerhouse  with  an  installed  capacity 
of  10  MW. 

The  Monroe  Street  development 
consists  of  a  240-foot-long,  24-foot-high 
dam  with  crest  elevation  of  1,806  feet; 
a  30-acre-foot  reservoir;  a  435-foot-long 
penstock;  and  an  underground 
powerhouse  with  an  installed  capacity 
of  14.82  MW. 

The  Nine  Mile  development  consists 
of  a  464-foot-long.  58-foot-high  dam 
with  a  crest  elevation  of  1596.6  feet 
without  flashboards  and  1606.6  feet 
with  flashboards;  a  reservoir  with  4,600 
acre-feet  of  storage  capacity;  and  a 
powerhouse  v>dth  an  installed  capacity 
of26MW. 

The  Long  Lake  development  copsists 
of  a  593-foot-long,  247-foot-high  dam;  a 
108,080-acre-foot  reservoir  with  a 
normal  pool  elevation  of  1,536  feet;  four 
216-foot-long  penstocks,  and  a 
powerhouse  with  an  installed  capacity 
of  71  MW. 

1.  Scoping  Process:  Avista  Corporation 
(Avista)  is  using  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
alternative  licensing  process  (ALP). 
Under  the  ALP,  Avista  will  prepare  an 
Applicant  Prepared  Enviroiunental 
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Assessment  (APEA)  and  license 
application  for  the  Spokane  River 
Hydroelectric  Project. 

Avista  expects  to  file  with  the 
Commission,  the  APEA  and  the  license 
application  for  the  Spokane  River 
Hydroelectric  Project  by  July  31,  2005. 
Although  Avista's  intent  is  to  prepare  an 
EA,  there  is  the  possibility  that  an 
Environmental  Impact  Statement  (EIS) 
wiU  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

The  purpose  of  this  notice  is  to  inform 
you  of  the  opportimity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  comments. 

Scoping  Meetings 

Avista  will  hold  two  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
APEA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
APEA.  The  times  and  locations  of  these 
meetings  are  as  follows: 


Daytime  meeting 

Evening  meeting 

Tuesday,  June  3, 

Tuesday,  June  3, 

2003,  2  p.m. 

2003,  6:30  p.m. 

Avista  Corporation, 

Avista  Corporation, 

1411  E.  Mission 

1411  E.  Mission 

St.,  Spokane, 

St.,  Spokane, 

Washington. 

Washington. 

To  help  focus  discussions.  Scoping 
Document  1  was  mailed  on  about  May 
6,  2003,  outlining  the  subject  areas  to  be 
addressed  in  the  APEA  to  the  parties  on 
the  mailing  list.  Copies  of  the  SDl  also 
will  be  available  at  the  scoping 
meetings.  SDl  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www./e/r.gov  using  the  "FERRIS"  link, 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659. 

Register  online  at  http://www.ferc. 
gov  /esubscribenow.htm  to  be  notified 
via  email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 


For  assistance,  contact  FERC  Online 
Support. 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  {SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Objectives 

At  the  scoping  meetings,  Avista  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  Avista  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11932  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting;  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  to  Attend 

May  7,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission. 

DATE  AND  TIME:  May  14,  2003,  (within  a 
relatively  short  time  before  or  after  the 
regular  Commission  meeting). 

PLACE:  Room  3M  4A/B,  888  First  Street, 
NE.,  Washington,  DC  20426. 

STATUS:  Closed. " 


MATTERS  TO  BE  CONSIDERED:  Non-public 
investigations  and  inquiries  and 
enforcement  related  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  May  14,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE.. 
Washineton,  DC  20426. 

The  chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11950  Filed  5-8-03;  4:37  pm] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

May  7,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
government  in  the  Sunshine  Act  (Pub. 
L.  94^09),  5  U.S.C  552B: 
^    Agency  Holding  Meeting:  Federal 
Energy  Regulatory  Commission. 

Date  and  Time:  May  14,  2003.  10  a.m. 

Place:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 

Status:  Open. 

Matters  to  be  Considered:  Agenda. 
*Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 

Contact  Person  for  more  Information: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  dociunents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Administrative  Agenda 

A-1. 
Docket*,  AD02-1,  000,  Agency 
Administrative  Matters.  - 
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A-2. 
Docket*,  AD02-7,  000,  Customer  Matters, 
I      Reliability,  Security  and  Market 
'      Operations. 
A-3. 
Docket*,  AD03-9,  000,  Regional  Market 
I      Monitor  State  of  the  Market 
Presentations. 

Markets,  Tariff  and  Rates— Electric 

E-1. 

Omitted 
E-2. 

Omitted 
E-3. 
Docket*,  ER03-421,  000,  PPL  Wallingford 

Energy  LLC. 
Other#s,  ER03-421,  001,  PPL  Wallingford 
Energy  LLC. 

Omitted 
E-5. 
Docket*,  ER03-432,  000,  SP  Newsprint  Co. 
Other*s,  ER03-432,  001,  SP  Newsprint  Co. 
E-6. 

Omitted 
E-7. 
Docket*,  ER03-549,  000,  Southern 

California  Edison  Company. 

'Other*s,  ER03-549,  001,  Southern 

California  Edison  Company. 

E-e. 

Docket*,  ER03-573,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-9. 
Docket*,  ER03-689,  000,  WPS  Canada 

Generation,  Inc.  * 

Other*s,  ER03-689,  001,  WPS  Canada 
Generation,  Inc. 
E-10. 
Docket*,  ER03-6B8.  000,  Michigan  Electric 
Transmission  Company,  LLC. 
E-11. 
Docket*,  ER03-704,  000,  Yankee  Atomic 
Electric  Compemy. 
E-12. 

Omitted 
E-1 3. 
pocket*,  ER02-2189,  000,  Southern 
'    California  Edison  Company. 
E-14. 

Docket*,  ER03-452,  000,  Conjunction  LLC. 
E-15. 
Docket*,  ER02-2314,  000,  RockGen 
I    Energy,  LLC. 

pther*s,  ER02-2314,  001,  RockGen  Energy, 
LLC. 
E-16. 
Docket*,  ER03-574,  000,  Midwest 
!    Independent  Transmission  System 
'    Operator,  Inc. 
E-17. 

Omitted 
E-18. 
Docket*,  ER02-290,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

E-ig. 

Docket*,  EL02-18,  001,  NEO  California 
Power  LLC. 
E-20. 
Docket*,  EROl-2099,  002,  Neptune 
Regional  Transmisson  System,  LLC. 
E-21. 


Docket*,  ER02-107,  001.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other#s,  ER02-107,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-22. 
Docket*,  EROl-1807,  005,  Carolina  Power 
and  Light  Company  and  Florida  Power 
Corporation. 
Other*s,  EROl-1807,  006,  Carolina  Power 
and  Light  Company  and  Florida  Power 
Corporation. 
ER01-2020,  002,  CaroUna  Power  and  Light 
Company  and  Florida  Power 
Corporation. 
EROl-2020,  003,  Carolina  Power  and  Light 
Company  and  Florida  Power 
Corporation. 
E-23. 
Docket*,  RTOl-87,  005,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other*s,  RTOl-87,  006,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
ER02-108,  004,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
ER02-108,  002,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
ER02-106,  001,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
E-24. 
Docket*,  EC02-71,  001,  American 
Transmission  Systems,  Inc.,  and  PJM 
Interconnection,  L.L.C. 
Other#s,  ER02-1865,  001,  Americair 
Transmission  Systems,  Inc.,  and  PJM 
Interconnection,  -L.L.C. 
E-25. 
Docket*,  ER02-111,  006,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other#s,  ER02-111,  007,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
ER02-652,  004,  Midwest  Independent 
Transmission  System  Operator,  Inc. 
E-26. 
Docket*,  EC03-14,  001,  Ameren  Services 
Company,  First  Energy  Corp.,  Northern 
Indiana  Public  Service  Company, 
National  Grid  USA,  and  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other*s,  ER02-2233,  002,  Ameren  Services 
Company,  First  Energy  Corp.,  Northern 
Indiana  Public  Service  Company, 
National  Grid  USA,  and  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
ER02-2233,  003,  Ameren  Services 
Company,  First  Energy  Corp.,  Northern 
Indiana  Public  Service  Company, 
National  Grid  USA,  and  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-27. 
Docket*,  ER03-86,  001,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other*s,  ER03-86,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
EL03-122,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc. 


E-28. 
Docket*,  ER03-265,.001,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-29. 

Docket*,  EL03-35,  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-30. 
Docket*,  ER02-1326,  003,  PJM 

Interconnection,  L.L.C. 
Other#s,  ER02-1326,  004,  PJM 

Interconnection,  L.L.C. 
ER02-1326,  005,  PJM  hiterconnection, 

L.L.C. 
E-31. 

Docket*,  OA97-261,  004,  Pennsylvania- 
New  Jersey-Maryland  Interconnection. 
Other*s,  EC96-28,  005,  Atlantic  City 
Electric  Company,  Baltimore.  Gas  and 
Electric  Company,  Delmeirva  Power  & 
Light  Company,  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company. 
EC96-28,  006,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company. 
EC96-29,  005,  PECO  Energy  Company. 
EC96-29,  006,  PECO  Energy  Company. 
EL9&-69,  005,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Compemy,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company. 
EL96-69,  006,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company. 
ER96-2516,  005,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company. 
ER96-2516,  006,  Atlantic  Qty  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
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Company,  Pennsylvania  Power  &  Light 
Company,  Potomag  Electric  Power 
Company,  and  Public  Service  Electric 
and  Gas  Company- 

ER96-2668,  005,  PECO  Energy  Company. 

ER96-2668,  006,  PECO  Energy  Company. 

EC97-38,  003,  Pennsylvania  Electric 
Company.  Pennsylvania  Power  &  Light 
Company.  Potomac  Electric  Power 
Company.  Public  Service  Electric  and 
Gas  Company,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  and  Nfetropolitan  Edison 
Company. 

EC97-38,  004,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company,  Public  Service  Electric  and 
Gas  Company.  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmeirva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  and  Metropolitan  Edison 
Company. 

EL97-44.  003.  Pennsylvania-New  Jersey- 
Marj'land  Interconnection  Restructuring. 

ELa7— 44  004.  Pennsylvania-New  Jersey- 
Maryland  Interconnection  Restructuring. 

OA97-261,  005,  Pennsylvania-New  Jersey- 
Mar>'land  Interconnection. 

OA97^78,  003,  PJM  Interconnection, 
L.L.C. 

OA97-678,  004,  PJM  Interconnection, 
L.L.C. 

ER97-1082.  006.  Pennsylvania-New  Jersey- 
Maryland  Interconnection. 

ER97-1082,  007,  Pennsylvania-New  Jersey- 
Marv'land  Interconnection. 

ER97-3189.  032,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company.  Jersey  Central  Power  &  Light 
Company,  and  Metropolitan  Edison 
Company. 

ER97-3189,  033,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  and  Metropolitan  Edison 
Company. 

ER97-3273,  003.  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Comparty,  Public  Service  Electric  and 
Gas  Company,  and  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Restructuring. 

ER97-3273,  004,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Potomac  Electric  Power 
Company.  Public  Service  Electric  and 
Gas  Company,  and  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Restructuring. 
E-32. 

Docket#,  ER02-2234.  009.  California  Power 
Exchange  Corporation. 
Other#s 

ER02-2234.  008,  California  Power 

Exchange  Corporation. 
ER03-139,  004,  California  Power  Exchange 

Corporation. 
ER03-139,  005,  California  Power  Exchange 
Corporation. 


E-33. 

Omitted 
E-34. 
Docket#,  EL03-118,  000,  Wilbur  Power 
LLC. 
Other#s. 

QF83-168,  005,  Wilbur  Power  LLC. 
E-35. 
Docket*,  EL02-77.  000.  Paget  Sound 
Energy,  Inc. 
E-36. 
Docket*.  NJ03-2,  000,  Southern  Illinois 
Power  Cooperative. 
E-37. 
Docket*,  EL03-38.  000,  Cargill  Power 
Markets.  LLC. 
E-38. 
Docket*,  EL98-6.  001,  Old  Dominion 
Electric  Cooperative  v.  Public  Service 
Electric  and  Gas  Company. 
E-39. 

Omitted 
E-40. 
Docket*,  EG03-50,  000.  FPL  Energy  New 
England  Transmission,  LLC. 
E-41. 
Docket*.  ER03-83.  001,  TRANSLink 
Development  Company,  LLC. 

Miscellaneous 

M-1.  , 

Reserved 

Markets,  Tariffs  and  Rates — Gas 

G-1 

Docket*,  RP03-339.  000.  Southern  Star 

Central  Gas  Pipeline,  Inc. 
Other*s,  RP03-339.  001,  Southern  Star 
Central  Gas  Pipeline,  Inc. 
G-2. 

Omitted 
G-3. 
Docket*,  RP03-343.  000,  Northern  Natural 
Gas  Company. 
G-4. 
Docket*.  PR03-6,  000,  EPGT  Texas 
Pipeline,  LP. 
G-5. 

Docket*,  RP98-39.  000,  Northern  Natural 

Gas  Company. 
Other*s,  SA98^101,  000,  Continental 
Energy. 
G-6. 
Docket*,  RP02-361,  006,  Gulfstream 
Natural  Gas  System,  L.L.C. 
G-7. 
Docket*,  RPOO-337,  005,  Kern  River  Gas 
Transmission  Company. 
G-8. 

Docket*,  RPOO-^95,  003,  Texas  Gas 

Transmission  Corporation. 
Other*s,  RPOO-495,  004,  Texas  Gas 

Transmission  Corporation. 
RPOl-97,  002.  Texas  Gas  Transmission 

Corporation. 
RPOl-97,  003,  Texas  Gas  Transmission 

Corporation. 
RP03-211,  000,  Texas  Gas  Transmission 
Corporation. 
G-9. 

Docket*,  RP03-162,  002,  Trailblazer 

Pipeline  Company. 
Other*s, 

RP03-162,  000,  Trailblazer  Pipeline 
Company. 
G-10.  * 


Docket*,  RP99-301,  027,  ANR  Pipeline 

Company. 
Other#s,  RP99-301,  031,  ANR  Pipeline 

Company. 
GTOl-25,  002,  ANR  Pipeline  Company. 
G-11. 
Docket*,  RPOO-343,  004,  Kinder  Morgan 
Interstate  Gas  Transmission,  LLC. 
Other*s 
RPOO-343,  005,  Kinder  Morgan  Interstate 

Gas  Transmission,  LLC. 
RPOO-629,  001,  Kinder  Morgan  Interstate 
Gas  Transmission,  LLC. 
G-12. 
Docket*,  RPOO-469,  002,  East  Tennessee 

Natural  Gas  Company. 
Other#s,  RPOO-469, 003,  East  Tennessee 

Natural  Gas  Company. 
RPOl-22,  004,  East  Tennessee  Natural  Gas 

Company. 
RPOl-22,  005,  East  Tennessee  Natural  Gas 

Company. 
RP03-1 77,  000,  East  Tennessee  Natural  Gas 
Company. 
G-13. 
Docket*.  RPOO-333,  002,  Crossroads 

Pipeline  Company. 
Other#s,  RPOO-333,  003,  Crossroads 

Pipeline  Company. 
RPOl-51.  002,  Crossroads  Pipeline 
Company. 
G-14. 
Docket*,  RP02-99.  006.  Shell  Offshore  Inc. 
V.  Transcontinental  Gas  Pipe  Line 
Corporation.  Williams  Gas  Processing- 
Gulf  Coast  Company,  L.P.,  Williams 
Field  Services  Company  and  Williams 
\      Gulf  Coast  Gathering  Company,  L.L.C. 
G-15. 
Docket*.  RP02-309,  001,  Sunoco,  Inc. 
(R&M)  V.  Transcontinental  Gas  Pipe  Line 
Corporaton. 
G-16. 
Docket*,  RP02-456,  001,  Discovery  Gas 

Transmission  LLC. 
Other#s.  RP02-456,  002,  Discovery  Gas 

Transmission  LLC. 
RP02-456,  003,  Discovery  Gas 
Transmission  LLC. 
G-17. 
Docket*,  RP03-12,  001,  Kinder  Morgan 
Interstate  Gas  Transmission  LLC. 
G-18. 
Docket*,  RPOO-409,  002,  Natural  Gas 

Pipeline  Company  of  America. 
Other*s,  RPOO-409,'003,  Natural  Gas 

Pipeline  Company  of  America. 
RPOO-631,  003,  Natural  Gas  Pipeline 

Company  of  America. 
RPOO-631,  004,  Natural  Gas  Pipeline 
Company  of  America. 
G-19. 

Omitted 
G-20. 

Docket*,  RP96-200,  098,  CenterPoint 
Energy  Gas  Transmission  Company. 
Other*s,  RP96-200,  099,  CenterPoint 
Energy  Gas  Transmission  Company. 
G-21.      . 

Docket*,  RP98-54,  036,  Colorado  Interstate 

Gas  Company. 
Other#s,  RP98-54,  037,  Colorado  Interstate 
Gas  Company. 
G-22. 
Docket*,  RPOO-533,  007,  Algonquin  Gas 
Transmission  Company. 
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G-23. 
Docket*,  RPOO-535,  007.  Texas  Eastern 
Transmission,  LP. 
G-24. 
Docket*.  1501^82,  002.  Mid-America 
Pipeline  Company. 
G-25. 
Docket*.  OR02-4,  002.  Chevron  Products 
Company  v.  SFPP,  L.P. 
G-26. 
Docket*,  RP03-243.  000.  Nicole  Energy 
Services,  Inc. 
G-27. 

Omitted 
G-28. 
Docket*,  RPOl-208,  000,  Amoco 
Production  Company,  BP  Exploration  & 
Oil,  Inc.,  Chevron  U.S.A.  Inc., 
ExxonMobil  Gas  Marketing  Company,  a 
division  of  Exxon  Mobil  Corporation, 
and  Shell  Offshore  Inc. 
G-29. 
Docket*,  RP02-356,  000,  Canyon  Creek 
I     Compression  Company. 
Other*s,  RP02-356,  002,  Canyon  Creek 

Compression  Company. 
RP02-356,  001,  Canyon  Creek 
Compression  Company. 
G-30. 

Omitted 
G-31. 
Docket*,  OR02-10,  000,  Shell  Pipeline 
Company  LP. 

Energy  Projects — Hydro 
H-1. 

IDocket*.  P-7115,  034,  Homestead  Energy 

'    Resources,  LLC. 
H-2. 

Docket*,  P-12154,  001,  Canada  Creek 
Corporation. 

Energy  Projects — Certificates 
C-1. 
JDocket*,  CP02-430,  001,  Saltville  Gas 

Storage  Company,  L.L,C. 
Other#s,  CP02-430,  002,  Saltville  Gas 
Storage  Company,  L.L.C. 
C-2. 
pocket*,  RM03-4,  000,  Emergency 

Reconstruction  of  Interstate  Natural  Gas 
Facilities  Under  .the  Natural  Gas  Act. 
Other#s,  AD02-14,  000,  Conference  on 
Emergency  Reconstruction  of  Interstate 
Natural  Gas  Infrastructure. 
C-3. 
docket*,  CPOl-153,  004,  Tuscarora  Gas 
'    Transmission  Company. 
C-4. 
pocket*,  CP03-11,  000,  Jupiter  Energy 
Corporation. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11951  Filed  5-8-03;  4:37  pm] 

BltUNG  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7497-7] 

National  Advisory  Council  on 
Environmental  Policy  and  Technology 
(NACEPT)  Superfund  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Nctification  of  public  advisory 
NACEPT  subcommittee  on  Superfund; 
open  meeting. 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
Superfimd  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  on  Environmental  Policy  and 
Technology  (NACEPT),  wrill  meet  on  the 
date  and  time  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis  and  limited 
time  will  be  provided  for  public 
comment  on  each  day. 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  6  p.m.  on  June  17,  2003;  from 
8  a.m.  to  6  p.m.  on  Jime  18,  2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  New  Bedford  Holiday  inn 
Express,  110  Middle  Street,  Fairhaven, 
MA  02719. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelo  Carasea,  Designated  Federal 
Officer  for  die  NACEPT  Superfimd 
Subcommittee,  Office  of  Emergency  and 
Remedial  Response,  Office  of  Solid 
Waste  and  Emergency  Response,  MC 
5204G,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  (703)  603-8828. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

This  fifth  meeting  of  the  Superfimd 
Subcommittee  will  involve  reports  from 
the  Subcommittee's  working  groups 
about  their  activities  since  the  last 
Subcommittee  meeting  in  March  2003. 
The  agenda  for  the  meeting  will  be 
available  one  week  prior  to  the 
meeting's  occiurence. 

Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the     ' 
public  sessions  are  encouraged  to 
contact  the  Designated  Federal  Official. 
Each  day  will  have  one  public  comment 
period. 


Dated:  May  7,  2003. 
Angelo  Carasea, 

Designated  Federal  Officer,  NACEPT 

Superfund  Subcommittee. 

[FR  Doc.  03-11908  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0021;  FRL-7308-5] 

Certain  New  Chemicals;  Receipt  and 
Status  information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiu-e 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
die  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  pubUsh 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  March  31,  2003 
to  April  4,  2003,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufactiue  a  new 
chemical  that  the  Agenc}'  has  received 
under  TSCA  section  5  during  this  time 
period. 

DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003-0021 
and  the  specific  PMN  number  or  TME     ' 
number,  must  be  received  on  or  before 
June  12,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC20460-0001; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0021.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 


Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docxunent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PNC^ 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  conmient. 


Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0021. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kjiow  yoiu-  identity,  e-mail  address,  or 
o'ther  contact  information  unless  you 
provide  it  in  the  body  of  your  conmient. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ID  Number  OPPT-2003-0021 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
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public  docket,  and  made  available  in 
tPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Docimient  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0021 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  fi-om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
AgencyZ 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
thi-ough  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  orCD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  pubhc  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

4 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiu-e  proper  receipt  by  EPA, 
be  siu-e  to  identify  the  docket  ID  numjjer 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  Youmay  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


1. 18  Premanufacture  Notices  Received  From:  03/31/03  to  04/18/03 


n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify'  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiu-e  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  fi-om  March  31,  2003 
to  April  4,  2003,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
Commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
both  pending  or  expired,  and  the  notices 
of  conunencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufactiu^r;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


t 


>ase  No. 


P-03-0451 

P-03-0452 
P-03-^M53 
P-03-0454 
P-03-0455 
P-O3-0456 
P-03-0457 
P-^3-0458 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


04/01/03 

04/01/03 
04/01/03 
04/01/03 
04/01/03 
04/01/03 
04/01/03 
04/01/03 


06/30/03 

06/30/03 
06/30/03 
06/30/03 
06/30/03 
06/30/03 
06/30/03 
06/30/03 


Dow  Coming 
Corporation 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CMP  Coatings,  Inc. 


Chemical 


(S)  Foam  control  agent  for  coatings      ;  (G)  Silicone  polyether 


(G)  Open,  non-dispersive  use. 
(G)  Open,  non-dispersive  use. 
(G)  Open,  non-dispersive  use. 
(G)  Open,  non-dipersive  use. 
(G)  Open,  non-dipersive  use. 
(G)  Open,  non-dipersive  use. 
(S)  Binder  polymer  in  paints 


(G)  Water  dispersible  polyurettiane 
(G)  Water  dispersible  polyurethane 
(G)  Water  dispersible  polyurethane 
(G)  Water  dispersible  polyurethane 
(G)  Water  dispersible  polyurethane 
(G)  Water  dispersible  polyurethane 
(S)  2-propenoic  acid,  2-methyl-,  meth- 
yl   ester,    polymer    with    butyl    2- 
propenoate,     ethyl     2-propenoate, 
zinc        bJs(2-methyl-2-propenoafe) 
ar)d    zinc    di-2-propenoate,     2,2'- 
azobis[2-methylbutanenitrile]-      and 
2,2'-azobis[2-methylpropanenitrile]- 
initiated 
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18  Premanufacture  Notices  Received  From:  03/31/03  to  04/18/03— Continued 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/lmporfef 

.      Use 

Chemical 

P-03-0459 

P-03-0460 
P-03-0461 

P-03-0462 
P-03-0463 
P-03-0464 
P-03-0465 
P-03-0466 
P-03-0467 
P-03-0468 

04/02/03 

04/03/03 
04/03/03 

04/03/03 
04/03/03 
04/03/03 
04/03/03 
04/03/03 
04/03/03 
04/03/03 

07/01/03 

07/02/03 
07/02/03 

07/02/03 
07/02/03 
07/02/03 
07/02/03 
07/02/03 
07/02/03 
07/02/03 

CBI 

CBI 
CBI 

CBI 

Cytec  Industries  Inc. 
Cytec  Industries  Inc. 
Cytec  Industries  Inc. 
Cytec  Industries  Inc. 
Cytec  Industries  Inc. 
Cytec  Industries  Inc. 

(G)  Polymeric  admixture  for  cements 

(G)  Additive 

(G)  Petroleum  additive 

(G)  An  open  non-dispersive  use 
(G)  Ultraviolet  stabilizer  in  plastics 
(G)  Ultraviolet  stabilizer  in  plastics 
(G)  Ultraviolet  stabilizer  in  plastics 
(G)  Ultraviolet  stabilizer  in  plastics 
(G)  Ultraviolet  stabilizer  in  plastics 
(G)  Ultraviolet  stabilizer  in  plastics 

(G)           Cartx>xylated           modified 

poly(oxyalkylenediyl),  calcium  salt 
(G)  Modified  polyester 
(G)  Fatty  acid  reaction  products  with 

alkanolamine 
(G)  Bisphenol  a  type  epoxy  resin,  salt 
(G)  Aromatic  ultraviolet  light  stabilizer 
(G)  Aromatic  ultraviolet  absortier 
(G)  Aromatic  ultraviolet  light  absorber 
(G)  Ultraviolet  light  absort>er 
(G)  Ultraviolet  light  absorber 
(G)  Aromatic  ultraviolet  light  absoriser 

In  Table  II  of  this  imit.  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


Case  No. 


P-02-0075 
P-02-0788 
P-02-0839 
P-02-0842 
P-02-0849 
P-02-0991 
P-03-0069 
P-03-0079 
P-03-0088 


P-03-0188 
P-97-0722 


II.  11  NOTICES  OF  Commencement  From:03/31/03  to  04/04/03 


Received  Date 


04/02/03 
03/31/03 
04/02/03 
04/03/03 
03/31/03 
04/03/03 
04/01/03 
04/02/03 
03/31/03 


04/01/03 
04/02/03 


Commencement/ 
Import  Date 


03/14/03 
03/04/03 
03/11/03 
03/17/03 
03/06/03 
03/25/03 
03/21/03 
03/18/03 
03/25/03 


03/28/03 
03/14/03 


Chemical 


(G)  Polyalkylene-vinyldimethoxymethylsilane  polymer 

(G)  Urethane  acrylate  ester  ^ 

(G)  Modified  acrylic  polymer 

(G)  Solid  ultraviolet-curable  resin 

(G)  Fluoroalkene  copolymer 

(G)  Isocyanate  terminated  urethane  polymer 

(G)  Alkylaminoethylcarboxylic  acid  ester 

(G)  Sulphonated  azo  dye 

(G)  Amines,  polyethylenepoly-,  reaction  products  with  (5  or  6)-cartX)xy-4-hexyl- 

2-cyclohexene-1-octanoic    acid,    pentaethylenehexamine    and    substituted 

polyamines 
(G)  Fatty  acids,  tall-oil,  reaction  products  with  substituted  ethyleneamines 
(G)  Amino-functional  siloxane 


List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacturer  notices. 

Dated:  May  6.  2003. 
Sandra  R.  Wilkins, 

Acting  Director,  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  03-11907  Filed  5-12-03;  8:45  am) 

BILUNG  COOE  6560-50-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  24,  2003. 

summary:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 


following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  control  number.  No  person 
shall  be  subject  to  any  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  July  14,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0924. 

Title:  Report  and  Order  in  MM  Docket 
No.  99-25 — Creation  of  Low  Power 
Radio  Service. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 
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Respondents:  Business  or  other  for- 
profit  entities;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  1,200 
(multiple  responses). 

Estimated  Time  per  Response:  0.0003 
to  6  hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Burden:  27  A50  horns. 
I   Total  Annual  Cost:  $9,000. 
'  Needs  and  Uses:  The  information 
collection  requirements  contained  in 
MM  Docket  No.  9»-25,  Report  and 
Order,  will  ensure  that  the  integrity  of 
the  FM  spectrum  is  not  compromised.  It 
will' also  ensure  that  imacceptable 
interference  will  not  be  caused  to 
existing  radio  services  and  that  the 
statutory  requirements  are  met.  These 
rules  will  ensure  that  the  stations  are 
operated  in  the  public  interest. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-11849  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  25,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden    ' 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection{s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  nimiber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Commeiits  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  12,  2003.  If 
you  anticipate  that  you  wrill  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW..  DC  20554  or 
via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
PRA  information  collection(s),  contact 
Judith  B.  Herman  at  202-418-0214  or 
via  the  Internet  at  fudith- 
B.Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB,  Control  No.:  3060-0804. 
Title:  Universal  Service— Health  Care 
Providers  Universal  Service  Program. 

Form  Nos.:  FCC  Forms  465,  466,  466- 
A,  and  467. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 
Number  of  Respondents:  4,804 
respondents;  5,605  responses. 

Estimated  Time  Per  Response:  1-2 
hours. 

Frequency  of  Response:.On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  8,805  hours. 
.  Total  Annual  Cost:  N/A. 

Needs  and  Uses:  In  an  effort  to 
streamline  the  application  process  the 
reduce  redundancy,  the  Commission  is 
revising  this  information  collection  to 
merge  the  FCC  Form  468  with  the  FCC 
Form  466.  This  will  reduce  the 
application  burden  for  applicants  to  the 
rural  health  care  universal  service 
support  mechanism,  thereby  eliminating 
the  requirement  for  service  providers  to 
complete  the  FCC  Form  468.  The 
principal  information  previously 
obtained  from  the  FCC  Form  468  was 
the  rural  rate  for  telecommimications 
services  for  which  applicants  seek 
support.  The  Commission  has 
determined  that  this  can  be  obtained 
from  existing  information  that 
applicants  otherwise  have  in  their 
possession  (telephone  bills,  service 
ordering  confirmation,  or  bid  submitted 
by  service  provider)  and  provided 
direcdy  on  FCC  Form  466.  To 
implement  this  revised  FCC  Form  466 
by  July  1,  2003,  we  are  requestiog  OMB 
approval  by  June  1,  2003. 


Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  03-11850  Filed  5-12-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  90-571;  FCC  03-92] 

Petition  for  Declaratory  Ruling  That  the 
Provision  of  INTELSAT  Space  Segment 
by  COMSAT  Is  Not  an  Interstate 
Service  for  Purposes  of  the  TRS  Fund 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  In  this  document,  the 
Commission  grants  an  Application  for 
Review  filed  by  COMSAT  Corporation, 
acting  through  its  business  unit 
COMSAT  World  Systems  (COMSAT). 
The  Commission  finds  that,  because  the 
lease  of  space  segment  capacity  does  not 
constitute  a  telecommunications 
service,  COMSAT  was  not  required  to 
contribute  to  the  Telecommunications 
Relay  Services  (TRS)  Fund  on  the  basis 
of  such  services.  The  Commission 
therefore  grants  the  application  for 
review,  and  orders  that  COMSAT  be 
refunded  its  prior  TRS  Fund 
contributions  based  on  the  provision  of 
leased  satellite  space  segment  capacity. 
DATES:  Effective  June  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Law-Hsu,  Deputy  Division  Chief, 
Wireline  Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400,  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  No.  90-571  released  on  April 
24,  2003.  The  full  text  of  this  document 
is  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC 
20554. 

L  Introduction 

1.  The  Commission  grants  an 
Application  for  Review  filed  by 
COMSAT  Corporation,  acting  through 
its  business  imit  COMSAT  World 
Systems  (COMSAT).  COMSAT 
challenges  a  ruling  by  the  former 
Common  Carrier  Bureau  (Bureau), 
which  concluded  that  COMSAT  is 
required  to  contribute  to  the  TRS  Fimd 
a  portion  of  its  revenues  from  the  lease 
of  satellite  space  segment  capacity. 
COMSAT  also  seeks  a  refund  of  its  prior 
TRS  Fund  contributions  based  upon 
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revenues  from  the  lease  of  satellite 
space  segment  capacity.  The 
Commission  finds  that,  because  the 
lease  of  space  segment  capacity  does  not 
constitute  a  telecommunications 
service,  COMSAT  was  not  required  to 
contribute  to  the  TRS  Fund  on  the  basis 
of  such  services.  The  Commission 
therefore  grants  the  application  for 
review,  and  order  that  COMSAT  be 
refunded  its  prior  TRS  Fund 
contributions  based  on  the  provision  of 
leased  satellite  space  segment  capacity. 

n.  Discussion 

2.  Before  reaching  the  substantive 
issues  before  us,  the  Commission 
addresses  procediu'al  issues  raised  by 
COMSAT'S  Application  for  Review 
Supplement.  Section  1.115(c)  of  our 
rules  bars  a  party  from  presenting 
questions  of  law  in  an  application  for 
review  that  it  did  not  raise  in  its 
pleading  below,  hi  its  initial  Petition, 
COMSAT  only  argued  that  its  service 
was  not  an  interstate  service.  Because  it 
did  not  argue  before  the  Bureau  that  the 
service  did  not  quedify  as 
telecommunications  or  a 
telecommunications  service,  §  1.115(c) 
of  the  Commission's  rules  would 
ordinarily  act  as  a  bar  to  raising  the 
argument  now.  In  addition,  COMSAT 
failed  to  raise  the  argimient  in  its 
original  Application  for  Review, 
presenting  it  only  in  the  supplement 
that  was  filed  in  1999,  long  after  the 
time  for  filing  such  supplements  had 
expired. 

3.  The  Conunission  has  authority, 
however,  to  consider  COMSAT'S 
argument  that  its  service  did  not 
constitute  telecommimications  or  a 
telecommunications  service  on  our  own 
motion,  hi  particular,  the  Commission 
has  previously  noted  that  it  may  use  the 
pendency  before  it  of  a  timely  petition 
filed  by  a  party  as  a  basis  for 
considering  on  the  Commission's  own 
moUon  arguments  belatedly  raised  by 
the  party.  That  circumstance  is  present 
here.  COMSAT  filed  a  timely 
application  for  review  of  the  Bureau 
Decision,  hi  addition,  COMSAT 
reiterated  its  position  when  it  submitted 
its  TRS  payments.  Further,  because  the 
legal  question  of  whether  leased  space 
segment  is  telecommunications  has 
already  been  presented  to  and  resolved 
by  the  full  Commission,  applying  that 
ruling  here  is  straightforward,  consistent 
with  the  policy  of  not  addressing 
arguments  that  have  not  previously  been 
reviewed,  and,  as  set  forth,  clearly 
dispositive  of  the  pending  matter.  By 
contrast,  were  the  Commission  to  ignore 
this  issue,  we  would  have  to  reach  the 
legal  question  of  whether  COMSAT'S 
lease  of  transponder  capacity  should  be 


deemed  an  "interstate"  service.  The 
Commission  therefore  exercises  our 
discretion  to  consider  the 
"telecommunications'/ 
"telecommunications  service" 
argument. 

4.  Turning  to  the  merits  of  COMSAT'S 
Application  for  Review,  the  lease  of  bare 
space  segment  capacity  can  not 
constitute  a  "telecommunications 
service,"  because  the  Commission 
previously  determined  that  it  is  not  . 
"telecommunications"  and  does  not 
involve  the  transmission  of  information. 
Section  64.604(c)(5)(iii)(A)  of  the 
Commission's  rules  states  that  "[ejvery 
carrier  providing  interstate 
telecommunications  services  shall 
contribute  to  the  TRS  Fund  on  the  basis 
of  interstate  end  user 
telecommunications  revenues."  In  the 
TRS  III  Order,  58  FR  39671 ,  July  26, 
1993,  the  Commission  explained  this 
rule  by  stating  that  "[o]ur  general 
approach  is  to  identify  all  interstate 
common  carrier  services  and  to  assess  a 
contribution  factor  against  the  revenues 
from  those  services."  Although  the  Act 
did  not  define  "common  carrier 
services"  at  that  time,  section  225  of  the 
Communications  Act,  which  governs 
TRS  services,  defines  "common 
carrier,"  in  relevant  part,  as  "any 
common  carrier  engaged  in  interstate 
commimication  by  wire  or  radio  as 
defined  in  section  3  *   *   *"  Section  3, 
in  turn,  defines  "communication  by 
radio"  as  "the  transmission  by  radio  of 
writing,  signs,  signals,  pictures,  and 
sounds  of  all  kinds,  including  all 
instrumentalities,  facilities,  apparatus, 
and  services  *   *   *  incidental  to  such 
transmission." 

5.  Applying  these  definitions  to  the 
facts  at  hand,  the  Commission  finds 
that,  leasing  bare  space  segment 
capacity,  under  these  circumstances, 
does  not  constitute  a  common  carrier 
service,  because  the  satellite  operator 
"merely  provid[es]  its  customer  with  the 
exclusive  right  to  transmit  to  a  specified 
piece  of  hardware  on  the  satellite." 
Therefore,  entities,  including  COMSAT, 
are  not  required  to  include  revenues 
derived  from  leasing  bare  space  segment 
capacity  in  determining  their  TRS, 
contributions.  This  would  normally  end 
our  inquiry  and  the  refunds  in  issue 
could  be  ordered. 

6.  But  because  Congress  mandated 
that  COMSAT  be  regulated  as  a  common 
carrier  pursuant  to  section  401  of  the 
Commimications  Satellite  Act  of  1962 
(Satellite  Act),  a  question  exists  about 
COMSAT'S  eligibility  for  refunds.  All  of 
the  services  COMSAT  provides,  even 
though  some  or  all  of  them  may  involve 
the  leasing  of  bare  space  segment 
capacity,  are  regulated  as  common 


carrier  (i.e.,  telecommunications) 
services  under  Title  II  of  the  Act.  Does 
this  fact  mean  that  revenues  from 
COMSAT'S  lease  of  bare  space  segment 
capacity,  which  is  treated  as  common 
carriage  due  to  section  401  of  the 
Satellite  Act,  must  be  included  in 
COMSAT'S  TRS  contribution 
calculations?  For  the  reasons  given,  the 
Commission  concludes  that  section  401 
does  not  require  that  COMSAT  include 
revenues  derived  from  leasing  bare 
space  segment  capacity  in  determining 
its  TRS  contributions. 

7.  The  Satellite  Act  authorized  the 
formation  of  COMSAT  eind  generally 
tasked  it  with  the  establishment  of  a 
single  global  telecommunications 
satellite  system,  which  came  to  be 
known  as  INTELSAT.  The  Commission, 
in  turn,  was  generally  tasked  by 
Congress  to  oversee  COMSAT'S 
implementation  of  theSatellite  Act. 
Section  401  makes  clear  that  the 
Commission  was  to  exercise  its  statutory 
authority'  under  the  Communications 
Act  to  assure  that  COMSAT  carried  out 
the  obligations  imposed  on  it  by 
Congress.  The  Commission  was  also  to 
ensure  "nondiscriminatory  use  of,  and 
equitable  access  to"  INTELSAT  space 
segment  "under  just  and  reasonable 
charges,  classifications,  practices, 
regulations,  and  other  conditions."  The 
common  carrier  regulation  implemented 
pursuant  to  authority  of  section  401 
over  services  COMSAT  provides  (even 
those  such  as  lease  of  bare  space 
segment  capacity)  afforded  an  effective 
and  proven  means  to  oversee 
COMSAT'S  special  role  and  further  the 
goals  of  the  Satellite  Act. 

8.  By  contrast,  a  decision  to  treat 
COMSAT'S  lease  of  bare  space  segment 
capacity  as  common  carriage 
(telecommunications  service)  for  the 
purpose  of  contributions  to  the  TRS 
Fund,  does  not  even  pertain  to 
COMSAT'S  special  role  or  advance  any 
goals  of  the  Satellite  Act.  Therefore,  it 
would  be  unreasonable  to  read  into 
section  401  or  any  other  Satellite  Act 
provision  a  requirement  that  the 
contributions  in  issue  be  made  to  the 
TRS  Fund.  Because  COMSAT'S  TRS 
contributions,  paid  under  protest 
subject  to  the  pending  challenge,  were 
not.  in  fact,  required  by  the 
Commimications  Act.  Satellite  Act,  or 
the  Commission's  rules,  the 
Commission  grants  COMSAT'S  request 
for  a  refund  and  direct  NECA  to  refund 
the  full  amount  of  COMSAT'S  prior 
contributions  based  on  the  provision  of 
leased  bare  space  segment  capacity. 

m.  Ordering  Clause 

9.  It  is  ordered,  pursuant  to  section 
5(c)(5)  of  the  Communications  Act  of 


1934,  as  amended.  47  U.S.C.  155(c)(5). 
and  §1.115  of  the  Commission's  rules, 
that  the  Application  for  Review  filed  on 
March  17,  1995  by  COMSAT 
Corporation,  through  its  business  unit, 
COMSAT  World  Systems,  is  granted. 
10.  It  is  further  ordered  that  NECA 
refund  to  COMSAT  World  Systems  its 
contributions  to  the 
Telecommunications  Relay  Services 
fund  in  the  amount  of  $503,201.51. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-11848  Filed  5-12-03:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE  ' 
CORPORATION 

Sunshine  Act;  Notice  of  Agency 
Meeting 

'  Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:02  p.m.  on  Thm^day,  May  8,  2003, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  resolution 
activities. 

!  In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  John  M.  Reich,  seconded  by 
Director  John  D.  Hawke,  Jr.  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  James  E.  Gilleran  (Director. 
Office  of  Thrift  Supervision),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  pubHc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8). 
(c){9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the.Board 
Room  of  the  FDIC  Building  located  at 
530— 17th  Street.  NW..  Washington.  DC. 

Dated:  May  8,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  03-11983  Filed  5-4-03;  11:24  amj 
BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  6,  2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m,  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 

1.  Tidelands  Bancshares,  Inc.,  Moimt 
Pleasant.  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Tidelands  Bank,  Mount  Pleasant,  South 
Carolina  (in  organization). 

B.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Central  Georgia  Banking  Company, 
Cochran.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Cochran,  Cochran,  Georgia. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 


North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Crockett  Bancshares,  Inc., 
Crockett,  Texas,  and  Crockett  Delaware 
Bancshares,  Inc.,  Wilmington,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  National  Bank  of 
Crockett,  Crockett,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7,  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-11826  Filed  5-12-03;  8:45  am] 
BIUJNG  COOE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting  Notice 

Agency  Holding  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m..  Monday.  May 
19,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  202^52-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedided  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  fists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  9,  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-12005  Filed  5-9-03;  12:23  pmj 
BiUmG  CODE  6210-01-P 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Off  ice  of  the  Secretary 

Emergency  Public  information  and 
Communications  Advisory  Committee; 
Notice  of  Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  series  of  three  meetings  of  the 
Emergency  Public  Infonnation  and 
Communications  Advisory  Committee. 

The  purpose  of  these  public  meetings 
is  to  convene  the  Committee  to  discuss 
issues  related  to  the  appropriate  ways  to 
communicate  public  health  infonnation 
regarding  bioteixorism  and  other  public 
health  emergencies  to  the  nation.  Major 
areas  to  be  considered  by  the  Committee 
at  these  meetings  may  include  the 
following:  an  assessment  of  current 
practices  within  the  public  health 
commimity  for  communicating  with  the 
public  regarding  threats  posed  by 
bioterrorism  and  other  public  health 
emergencies,  identification  of  those 
particular  practices  that  warrant  broad 
use  and  how  such  use  might  best  be 
encouraged  within  the  nation's  public 
health  community,  and  determination  of 
where  new  or  improved  communication 
strategies  and  methods  are  needed  and 
how  tiiey  might  best  be  developed. 

Name  of  Committee:  Emergency  Public 
Infonnation  and  Communications  Advisory 
Committee. 

Dates:  June  2-3.  6  &nd  9. 

Times: 

June  2—10  a.m.-5:30  p.m.  EDT 

June  3—9  a.m.-3:30  p.m.  EDT 

June  6 — 1  p.m.— 4  p.m.  EDT 

June  10 — 1  p.m.-4  p.m.  EDT 

Place:  U.S.  Department  of  Health  and 
Human  Services,  Hubert  H.  Humphrey 
Building.  200  Independence  Ave.  SW., 
Washington,  DC  20201. 

Conference  Call  Number:  June  6  and  10, 
dial  888-942-8131,  password:  EPIC. 

Contact  Person:  Shellie  Abramson.  Office 
of  the  Assistant  Secretary  for  Public 
Emergency  Preparedness,  200  Independence 
Ave.  Room  625G,  Washington,  DC  20201, 
202-205-4729. 

SUPPLEMENTARY  INFORMATION: 
Emergency  Public  Information  and 
Communications  Advisory  Committee 
was  established  on  March  26,  2003  by 
the  Secretary  of  Health  and  Human 
Services  under  the  authorization  of 
Public  Law  107-188  section  104(a) 
dated  Jime  12.  2002,  which  amended 
section  319F  of  the  Public  Health 
Services  Act.  The  purpose  of  the 
Emergency  Public  Information  and 
Communications  Advisory  Committee 
will  be  to  advise  the  Secretary  on  the 
appropriate  ways  to  commimicate 


public  health  information  regarding 
bioterrorism  and  other  public  health 
emergencies  to  the  nation.  The  function 
of  the  Committee  is  to  advise  the 
Secretary  regarding  steps  the  U.S. 
Department  of  Health  and  Human 
Services  can  t£ike  to  improve 
communications  with  the  public 
regarding  threats  posed  by  bioterrorism 
and  other  public  health  emergencies. 

Public  Participation 

The  meetings  are  open  to  the  public 
with  attend^ce  limited  by  the 
availability  of  space  on  a  first  come,  first 
served  basis.  Members  of  the  public 
who  wish  to  attend  the  meeting  may 
register  by  emailing  EPIC@hhs.gov  no 
later  than  close  of  business,  day,  May 
23,  2003. 

Opportunities  for  oral  statements  by 
the  public  will  be  provided  on  June  2. 
2003,  from  5  p.m.-5:30  p.m.  (Time 
approximate).  Oral  comments  will  be 
limited  to  5  minutes,  three  minutes  to 
make  a  statftment  and  two  minutes  to 
respond  to  questions  from  Council 
members.  Due  to  time  constraints,  only 
one  representative  from  each  ' 

organization  will  be  allotted  time  for 
oral  testimony.  The  number  of  speakers 
and  the  time  cJlotment  may  also  be 
limited  by  the  number  of  registrants. 
Members  of  the  public  who  wish  to 
present  oral  comments  at  the  meeting 
may  register  by  emailing  EPIC@hhs.gov 
no  later  than  close  of  business,  day.  May 
23,  2003.  All  requests  to  present  oral 
comments  should  include  the  name, 
address,  telephone  number,  and 
business  or  professional  affiliation  of 
the  interested  party,  and  should  indicate 
the  areas  of  interest  or  issue  to  be 
addressed. 

Any  person  attending  the  meeting 
who  has  not  registered  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  a  brief  oral  statement  during  the 
time  set  aside  for  public  comment  if 
time  permits  and  at  the  Chairperson's 
discretion.  Individuals  unable  to  attend 
the  meeting,  or  any  interested  parties, 
may  send  written  comments  by  e-mail 
to  EPIC@hhs.gov  for  inclusion  in  the 
public  record  no  later  than  close  of 
business,  day.  May  23,  2003. 

When  mailing  written  comments, 
please  provide  your  comments,  if 
possible,  as  an  electronic  version  or  on 
a  diskette.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  staff  at 
the  address  and  telephone  number 
listed  above  no  later  than  close  of 
business,  day.  May  23,  2003. 

The  public  can  gain  access  to  the 
conference  call  meetings  by  dialing  toll- 
free.  888-942-8131  and  using  the 


conference  call  password  EPIC.  At  the 
end  of  the  committee  conference  calls, 
the  line  will  be  opened  30  minutes  to 
take  questions  or  brief  comments  from 
the  public. 

Jerome  M .  Hauer, 

Assistant  Secretary  for  Public  Health 

Emergency  Preparedness  (Acting). 

[PR  Doc.  03-11819  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4168-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03127] 

Cooperative  Agreement  With  tlie 
University  of  Malawi  College  of 
Medicine;  Notice  of  Intent  To  Fund 
Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  armounces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  with 
the  University  of  Malawi,  College  of 
Medicine,  located  in  Blantyre,  Malawi. 
The  Catalog  of  Federal  Domestic 
Assistance  niunber  for  this  program  is 
93.283.     , 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  University  of  Malawi,  College  of 
Medicine.  The  University  of  Malawi, 
College  of  Medicine  is  the  only 
institution  that  possesses  the  requisite 
scientific  and  technical  expertise,  the 
infrastructiu-e  capacity  and  experience 
in  conducting  the  described  operations 
research  topics,  and  which  has 
collaborative  relationships  within 
Malawi  and  internationally  to  ensure 
that  all  aspects  of  this  agreement  can  be 
hilfiUed. 

C.  Funding 

Approximately  $125,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  1.  2003.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road.  Atlanta.  GA 
30341-4146,  Telephone:  (770)  488- 
2700. 
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For  technical  questions  about  this 
Program,  contact:  Carl  Campbell, 
'rogram  Manager,  Blantyre  Integrated 

Malaria  Initiative,  Blantyre  District 

Health  Office,  Blantyre,  Malawi, 

Telephone:  (265)  167-6071  or  (265) 

883-2614,  Email  address: 

cdc@malam.net. 
Dated:  May  7,  2003. 

Sandra  R.  Manning,  CGFM, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention. 

IFR  Doc.  03-11870  Filed  5-12-^)3;  8:45  am] 

SILLING  CODE  416»-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03128] 

Development  of  Medical-Specialty 
Specific  Antimicrobial  Resistance 
Educational  Materials — Internet-Based 
Educational  Module;  Notice  of 
Availability  of  Funds 

j  ^Application  Deadline:  June  27.  2003. 

a!  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Niunber 

This  program  is  authorized  under 
section  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
241(a)  and  247b(k)(2)),  as  amended.  The 
Catalog  pf  Federal  Domestic  Assistance 
number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  the  Development  of 
Medical-Specialty  Specific 
Antimicrobial  Resistance  Educational 
Materials — Internet-Based  Educational 
Module.  This  program  addresses  the 
"Healthy  People  2010"  focus  area 
Immunization  and  Infectious  Diseases. 

The  purpose  of  the  program  is  to 
develop  and  evaluate  a  comprehensive 
educational  program  for  the  medical 
specialty  of  Hospitalists  that  will 
employ  multiple  delivery  methods, 
including  an  electronic  educational 
module,  sessions  at  national  meetings, 
and  publications  in  a  specialty-related 
journal. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Infectious  Diseases  (NCID): 
Reduce  the  spread  of  antimicrobial 
resistance. 


C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies,  that  is: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  Small,  minority,  women-owned 
businesses. 

•  Universities. 

•  Colleges. 

•  Research  institutions. 

•  Hospitals. 

•  Community-based  organizations. 

•  Faith-based  organizations. 

•  Federally  recognized  Indian  tribal 
governments. 

•  Indian  tribes. 

•  Indian  tribal  organizations. 

•  State  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariaima  Islands. 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

•  Political  subdivisions  of  States  (in 
consultation  with  States). 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(C)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 


D.  Funding 

Availability  of  Funds 

Approximately  $70,000  is  available  in 
FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  one  year.  The 
funding  estimate  may  change. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

Due  to  the  scope  of  the  project,  which 
seeks  to  apply  effective  interventions  on 
a  large  scale,  develop  educational 
materials  specifically  for  Hospitalists, 
and  distribute  materials  to  Hospitalists 
in  an  effective  manner,  funding 
preference  will  be  given  to  national 
organizations  that  have  the  medical 
specialty  of  Hospitalists  as  their  primary 
audience. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 


listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 
1.  Recipient  Activities 

a.  Recruit  and  assemble  an  advisory 
board. 

b.  Conduct  a  needs  assessment  to 
determine  information  gaps  among 
Hospitalists  related  to  antimicrobial 
resistance. 

c.  Review  existing  educational 
materials  and  tools  on  antimicrobial 
resistance,  and  modify  or  create  new 
tools  for  Hospitalists  (with  learning 
objectives)  based  on  needs  assessment 
results. 

d.  Develop  a  quality  improvement 
"toolbox"  of  interventions  shown  to  be 
successful. 

e.  Distribute  educational  materials 
and  the  quality  improvement  "toolbox" 
through  a  variety  of  avenues,  including 
web-based,  aimual  meetings,  and 
journals. 

f.  Monitor  and  evaluate  the  impact  of 
the  educational  materials  and 
intepventions  from  the  "toolbox". 
Collect  follow  up  data  on  the  problems 
of  implementing  the  educational 
program  and  "toolbox"  interventions, 
the  lessons  learned,  acceptability  to 
Hospitalists,  and  antimicrobial 
resistance  incidence  at  intervention 
institutions. 

g.  Assist  with  data  analysis,  and 
preparation  of  a  report  or  manuscript 
related  to  the  overall  project. 

2.  CDC  Activities 

a.  Provide  the  funding  recipient  with 
existing  CDC  antimicrobial  resistance 
educational  materials  for  inclusion  in 
development  of  educational  materials 
for  Hospitalists. 

b.  Actively  participate  in  the  advisory 
board  that  oversees  the  creation  and 
approval  of  content  for  the  "toolbox" 
and  educational  materials. 

c.  Actively  participate  in  the 
development  of  survey  and  other  data 
collection  tools  for  both  the  educational 
materials  and  the  "toolbox" 
interventions. 

d.  Assist  with  data  analysis  and 
preparation  of  a  report  or  manuscript 
related  to  the  overall  project. 

e.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
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Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
uiu'educed  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation  and  Budget.  Additionally, 
include  a  one  page,  single  spaced,  typed 
abstract.  The  heading  should  include 
the  title  of  the  cooperative  agreement, 
project  title,  organization,  name  and 
address,  project  director,  and  telephone 
number.  This  abstract  should  include  a 
work  plan  identifying  activities  to  be 
developed,  activities  to  be  completed, 
and  a  time  line  for  coinpletion  of  these 
activities. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.  cdc.gov/od/pgo/forminfo.h  tm . 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Prociu^ment  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770—488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  June  27,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03128, 
CDC  Prociu^ment  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt: 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

The  applications  shall  be  considered 
as  meeth^  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 


after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  piupose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  the 
application  against  the  following 
criteria: 

1.  Operational  Plan  (40  total  points) 

a.  The  extent  to  which  the  applicant 
presents  clear,  time-phased  objectives 
that  are  consistent  with  the  stated 
program  goal  and  a  detailed  operational 
plan  outlining  specific  activities  that  are 
likely  to  achieve  the  objective.  The 
extent  to  which  the  plan  clearly  outlines 
the  responsibilities  of  each  of  the  key 
personnel.  (35  points) 

b.  Does  the  applicant  adequately 
address  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  proposed  studies 
is  adequate  to  measure  differences  when 
warranted;  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community/ies  and  recognition  of 
mutual  benefits.  (5  points) 

2.  Background  and  Need  (30  points) 
The  extent  to  which  the  applicant 
demonstrates  a  strong  understanding  of 
developing,  distributing,  and  evaluating 
educational  and  interventional  tools 
specifically  for  the  medical  specialty  of 


Hospitalists.  The  extent  to  which  the 
applicant  illustrates  the  need  for  this 
cooperative  agreement  program.  The 
extent  to  which  the  applicant  presents 
a  clear  goal  for  this  cooperative 
agreement  that  is  consistent  with  the 
described  need. 

3.  Capacity  {\5  points) 

The  extent  to  which  the  applicant 
demonstrates  that  it  has  the  expertise, 
facilities,  and  other  resources  necessary 
to  accomplish  the  program- 
requirements,  including  curricula  vitae 
of  key  persormel  and  letters  of  support 
from  any  participating  organizations/ 
institutions. 

4.  Evaluation  Plan  (10  points) 
The  extent  to  which  the  applicant 

presents  a  plan  for  monitoring  progress 
toward  the  stated  goals  and  objectives. 

5.  Measures  of  Effectiveness  (5  points) 
Does  the  applicant  provide  Measures    . 

of  Effectiveness  that  will  demonstrate 
the  accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
agreement?  Are  the  measures  objective/ 
quantitative  and  do  they  adequately 
pleasure  the  intended  outcome. 

6.  Protection  of  Human  Subjects  (Not 
scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  Part  46  for  the 
protection  of  human  subjects.  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

7.  Budget  (Not  scored) 

The  extent  to  which  the  applicant 
presents  a  detailed  budget  with  a  line- 
item  justification  and  any  other 
information  to  demonstrate  that  the 
request  for  assistance  is  consistent  with 
the  piu^pose  and  objectives  of  this 
cooperative  agreement  program. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  nd  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 
-  a.  Current  Budget  Period  Activity 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 
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2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimoimcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-1     Human  Subjects  Requirements. 
AR-2  Requirements  for  Inclusion  of 
I     Women  and  Racial  and  Ethnic 

Minorities  in  Research. 
AR-7    Executive  Order  12372. 
AR-9    Paperwork  Reduction  Act 

Requirements. 
AR-10    Smoke  Free  Work  Place 

Requirements. 
AR-1 1     Healthy  People  2010. 
AR-1 2    Lobbying  Restrictions. 
AR-15    Proof  of  Non-Profit  Status. 

J.  Where  To  Obtain  Additional 
Iilformation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

i  For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Deborah  Workman, 
Contract  Specialist,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2085,  E-mail 
Address:  atl7@cdc.gov. 

For  program  technical  assistance, 
contact:  Rachel  Lawton,  Division  of 
Healthcve  Quality  Promotion,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention,  57 
Executive  Park  Drive  South,  Room  4048, 
Atlanta,  GA  30333,  Telephone:  404- 
498-1261,  Fax:  404-498-1244,  E-mail: 
Rlawton@cdc.gov. 

Dated:  May  6,  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(PR  Doc.  03-11868  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03012] 

Public  Health  Conference  Support 
Cooperative  Agreement;  Notice  of 
Availability  of  Funds  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2003  funds  for  a 
cooperative  agreement  program  to 
support  public  health  conferences  was 
published  in  the  Federal  Register  dated 
January  10,  2003,  Volimie  68,  Number  7, 
pages  1463-1467.  The  notice  is 
amended  as  follows:  Page  1466,  first 
column,  section  "G.  Submission  and 
Deadline,"  remove  the  Application  due 
date  of  May  1,  2003,  and  replace  with 
an  application  due  date  of  May  22, 
2003, 

Dated:  May  7.  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-11863  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee, 
Subcommittee  on  Future  Vaccines, 
Subcommittee  on  Immunization 
Coverage,  and  Subcommittee  on 
Vaccine  Safety  and  Communication: 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  Federal 
advisory  committee  and  subcommittee 
meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-2:15  p.m.,  June  3, 
2003;  8:30  a.m.-3  p.m.,  June  4,  2003. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A.  200  Independence  Avenue,  SW., 
Washington.  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 


to  arrive  at  the  building  each  day  either 
between  8  a.m.  and  8:30  a.m.  or  12:30  p.m. 
and  1  p.m.  Entrance  to  the  meeting  at  other 
times  during  the  day  cannot  be  assured. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  fae  Discussed:  Agenda  items  will 
include:  a  report  from  the  National  Vaccine 
Program  Office  (NVPO);  an  update  on  the 
Smallpox  Vaccination  Program;  a  report  from 
the  Acting  Assistant  Secretary  for  Health:  an 
update  on  vaccine  supply  issues:  a  report 
from  the  polio  vaccine  stockpile  workgroup; 
a  report  on  the  Institute  of  Medicine  (lOM) 
Vaccine  Safety  Review  Committee;  a  report 
from  the  lOM  on  their  review  of  the 
Smallpox  Vaccination  Program:  a  report  from 
the  Influenza  Immunization  Summit:  an 
update  on  pandemic  influenza  planning;  a 
report  from  the  Immunization  Coverage 
Subcommittee,  the  Future  Vaccines 
Subcommittee,  and  the  Vaccine  Safety  and 
Communication  Subcommittee;  a  discussion 
of  compensation  for  vaccine  administration; 
a  discussion  on  Enhancing  Public 
Participation  in  Immunization  Decision- 
Making;  a  report  from  the  Workgroup  on 
Public  Health  Options  for  Implementing 
Immunization  Recommendations;  a  report 
from  the  Polio  Laboratory  Containment 
Workgroup;  a  discussion  of  monitoring 
anthrax  vaccine  adverse  events  using  the 
Department  of  Defense  Medical  Surveillance 
System;  reports  from  the  Advisory 
Commission  on  Childhood  Vaccines/Division 
of  Vaccine  Injury  Compensation,  the  Vaccine 
Related  Biological  Products  Advisory 
Committee/Food  and  Drug  Administration, 
and  the  Advisory  Committee  on 
Immunization  Practices/National 
Immunization  Program/National  Center  for 
Infectious  Diseases. 

Name:  Subcommittee  on  Future  Vaccines. 

Time  and  Date:  2:30  p.m.-5  p.m.,  June  3, 
2003. 

Place:  Hubert  H.  Humphrey  Building. 
Room  405 A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose;  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  to  be  Discussed:  Agenda  items  will 
include  an  update  on  the  proposed 
pneumococcal  meeting;  an  update  on  the 
newborn  vaccination  meeting;  CMV  status 
report;  and  a  presentation  on  Group  A 
Steptococcus  vaccines. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2:30  p.m.-5  p.m..  June  3, 
2003. 

P/ace;  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subconmiittee  identifies  and 
proposes  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
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reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  Discussed:  Agenda  items  will 
include  an  update  on  publication  of  the 
newly  revised  Adult  and  Pediatric 
Immunization  Standards;  a  discussion  of 
adolescent  immunization;  Immunization 
Registries — Updates  on  the  use  of  VFC  funds 
for  registry  development  standards  of 
excellence;  PCV7  update  on  impact  of 
shortage  on  coverage  and  active  bacterial  core 
surveillance;  a  discussion  of  the  draft  report 
from  the  Workgroup  on  Public  Health 
Options  for  Implementing  Immunization 
Recommendations;  updates  on 
pneumococcal  and  influenza  coverage;  and  a 
review  of  data  on  the  burden  of 
pneumococcal  disease. 

Name:  Subcommittee  on  Vaccine  Safety 
and  Communication. 

Time  and  Date:  2:30  p.m.-5  p.m..  June  3, 
2003. 

Place:  Hubert  H.  Humphrey  Building, 
Room  425A,  200  Independence  Avenue.  SW.. 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  Next  Steps  in  Risk 
Communication:  Reviews  of  lOM 
Immunization  Safety  Review  Committee 
Recommendations,  and  of  NVPO  Workshop 
Recommendations;  a  discussion  of  the 
influenza  communications  programs;  a 
discussion  of  next  topics  for  the  lOM  Safety 
Review  Committee;  a  review  of  the  National 
Immunization  Program  Website;  and,  an 
update  on  thimerosal-related  litigation. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  Sagar,  Committee  Management 
Specialist,  NVPO,  CDC,  4700  Buford 
Highway  M/S  K-77,  Chamblee,  Georgia 
30341,  telephone  770/488-2040. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  7.  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

|FR  Doc.  03-11877  Filed  5-12-03;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97^4-0449] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Revisions  to  the  General 
Safety  Requirements  for  Biological 
Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Revisions  to  the  General  Safety 
Requirements  for  Biological  Products" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Infonnation  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MB  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  4,  2003  (68 
FR  10157),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0504.  The 
approval  expires  on  April  30,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  May  6,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11772  Filed  5-12-03;  8:45  am] 

BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03rM)034] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  FDA 
Safety  Alert/Public  Health  Advisory 
Readership  Survey 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
information  collection  by  June  12,  2003. 
ADDRESSES:  OMB  is  still,  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  recei^'ted, 
OMB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

FDA  Safety  Alert/Public  Health 
Advisory  Readership  Survey  (OMB 
Control  Number  0910-0341) — Extension 

Section  705(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  375(b))  authorizes  FDA  to 
disseminate  information  concerning 
imminent  danger  to  public  health  by 
any  regulated  product.  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
communicates  these  risks  to  user 
communities  through  two  publications: 
(1)  The  FDA  Safety  Alert  and  (2)  the 
Public  Health  Advisory.  Safety  alerts 
and  advisories  are  sent  to  organizations 
such  as  hospitals,  nursing  homes, 
hospices,  home  health  care  agencies, 
manufactiu^rs,  retail  pharmacies,  and 
other  health  care  providers.  Subjects  of 
previous  alerts  included  spontaneous 
combustion  risks  in  large  quantities  of 
patient  examination  gloves,  hazards 
associated  with  the  use  of  electric 
heating  pads,  and  retinal  photic  injuries 
ft-om  operating  microscopes  during 
cataract  surgery. 

Section  1701(a)(4)  of  the  Public 
Health  Service  Act  (42  U.S.C. 
300u(a)(4))  authorizes  FDA  to  conduct 
research  relating  to  health  information. 
FDA  seeks  to  evaluate  the  clarity, 
timeliness,  and  impact  of  safety  alerts 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


25617 


and  public  health  advisories  by 
surveying  a  sample  of  recipients. 
Subjects  will  receive  a  questiormaire  to 
be  completed  and  returned  to  FDA.  The 
information  to  be  collected  virill  address 
how  clearly  actions  for  reducing  risk  are 
explained,  the  timeliness  of  the 
information,  and  whether  the  reader  has 


taken  any  action  to  eliminate  or  reduce 
risk  as  a  result  of  information  in  the 
alert.  Subjects  will  also  be  asked 
whether  they  wish  to  receive  future 
alerts  electronically,  as  well  as  how  the 
safety  alert  program  might  be  improved. 

The  information  collected  will  be 
used  to  shape  FDA's  editorial  policy  for 


the  safety  alerts  and  public  health 
advisories.  Understanding  how  target 
audiences  view  these  publications  will 
aid  in  deciding  what  changes  should  be 
considered  in  their  content,  format,  and 
method  of  dissemination. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Recordkeeping  Burden^ 


No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Records 

Hours  per  Response 

Total  Hours 

308 

3 

924 

.17 

157 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information. 


II 


Jased  on  the  history  of  the  safety  alert 
and  public  health  advisory  program,  it 
is  estimated  that  an  average  of  three 
collections  will  be  conducted  a  year. 
The  total  burden  of  response  time  is 
estimated  at  10  minutes  per  siuT^ey.  This 
was  derived  by  CDRH  staff  completing 
the  survey  and  through  discussions  with 
the  contacts  in  trade  organizations. 

Dated:  May  6,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11773  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratfon 
[Docket  No.  01 0-0224] 

Guidance  for  Industry:  Mass 
Spectrometry  for  Confirmation  of  the 
Identity  of  Animal  Drug  Residues; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  (#118)  entitled 
"Guidance  For  Industry:  Mass 
Spectrometry  for  Confirmation  of  the 
Identity  of  Animal  Drug  Residues."  This 
guidance  describes  the  basic  principles 
the  agency  recommends  for 
development,  evaluation,  or  application 
of  qualitative  mass  spectrometric 
methods  for  confirming  the  identity  of 
new  animal  drug  residues.  This 
guidance  document  is  intended  for 
technical  professionals  familiar  with 
mass  spectrometry.  A  glossary  at  the 
end  of  the  guidance  defines  key  terms 
used  throughout  the  dociunent. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
to  the  Communications  Staff  (HFV-12), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7519  Standish 
PL,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  Once 
on  this  site,  select  "Docket  No.  OlD- 
0224  Guidance  for  Industry:  Mass 
Spectrometry  for  Confirmation  of  the 
Identity  of  Animal  Drug  Residues"  and 
follow  the  directions.  Conunents  should 
be  identified  with  the  full  title  of  the 
guidance  docimient  and  the  docket 
number  foimd  in  the  heading  of  this 
document.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Heller,  Center  for  Veterinary 
Medicine  (HFV-510),  Food  and  Drug 
Administration,  8401  Muirkirk  Rd., 
Laurel,  MD  20708,  301-827-8156,  e- 
mail:  dheller@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  June  13, 
2001  (66  FR  31938),  FDA  published  a 
notice  of  availability  for  a  draft  guidance 
entitled  "Draft  Guidance  for  Industry: 
Mass  Spectrometry  for  Confirmation  of 
the  Identity  of  Animal  Drug  Residues" 
giving  interested  persons  until 
September  11,  2001,  to  submit 
comments.  FDA  considered  all 
comments  received  and,  where 
appropriate,  incorporated  them  into  the 
guidance.  The  guidance  differs  from  the 
draft  guidance  in  the  following  ways: 

•  There  is  further  clarification  of 
interference  testing,  control  samples, 
system  suitability,  minimum  signal 


strength  in  full  scan  analysis, 
recommended  rate  of  false  negatives, 
and  number  of  residue- incurred  samples 
for  validation.  (The  recommendation  in 
the  1994  revision  of  CVM  Guidance  #3 
for  a  smaller  number  of  inciured 
samples  for  interlaboratory  method 
trials  has  not  been  CVM's  practice  for 
some  years.  CVM  is  ciurently  revising 
Guidance  #3.) 

•  Additional  definitions  were 
provided  for  comparison  standard, 
control  sample  exact  mass 
measurement,  false  positive  rate,  false 
negative  rate,  limit  of  confirmation,  and 
validation.  Other  revisions  in  the 
glossary  definitions  were  made  to  make 
the  definitions  consistent  with 
definitions  in  existing  regulations. 

•  Use  of  the  terms  "acceptability 
range"  and  "precursor  ion"  is  now 
consistent. 

•  General  recommendations  on  the 
subject  of  exact  mass  measiuements 
have  been  added.  Until  specific 
standards  for  exact  mass  measurements 
in  animal  drug  residue  analysis  are 
generally  accepted,  their  use  will  be 
evaluated  on  a  case-by-case  basis.  The 
Center  for  Veterinary  Medicine  (CVM) 
of  FDA  may  modify  this  dociunent  if  a 
more  generally  accepted  standard  for 
confirmation  of  animal  drug  residues 
using  exact  mass  measurements  is 
developed  in  the  future. 

The  pm-pose  of  this  guidance 
document  is  to  facilitate  and  expedite 
coordination  between  CVM  and 
sponsors  so  the  development, 
evaluation,  and  application  of 
qualitative  mass  spectrometric  methods 
will  be  completed  in  a  consistent  and 
timely  maimer.  This  guidance  document 
is  intended  for  technical  professionals 
familiar  with  mass  spectrometry.  A 
glossary  at  the  end  of  the  guidance 
defines  key  terms  used  throughout  the 
dociunent. 

This  guidance  should  be  used:  (1)  In 
the  development  of  new  methods,  (2) 
the  review  of  methods  submitted  to 
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CVM,  and  (3)  in  the  laboratory  trial  of 
methods  submitted  to  CVM.  The 
document  should  also  help  in  making 
decisions  about  appropriate 
methodology  in  various  regulatory 
situations  and  ensuring  consistency  in 
work  done  for  CVM's  purposes. 

Information  collection  provisions 
described  in  this  guidance  have  been 
approved  under  OMB  control  numbers 
0910-0032  and  0910-0325. 

U.  Significance  of  Guidance 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
animal  drug  residues.  The  document 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  Alternative 
methods  may  be  used  as  long  as  they 
satisfy  the  requirements  of  the 
applicable  statutes  and  regulations. 

ni.  Comments 

As  with  all  of  FDA's  guidance,  the 
public  is  encouraged  to  submit  wrritten 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
this  guidance.  FDA  periodically  will 
review  the  comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidance.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance  at  any  time. 
Two  copies  of  mailed  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

rV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cvm. 

Dated:  May  5,  2003. 
Jeffrey  Shuien, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-11771  Filed  5-12-03;  8:45  am] 
BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Submission  for  OMB  Emergency 
Review;  Comment  Request 

agency:  Office  of  the  Under  Secretary 
for  Management,  Homeland  Security. 
DATES:  May  7,  2003. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS)  has  submitted  the 
following  [see  below)  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35),  as  amended  by 
the  Clinger-Cohen  Act  (Pub.  L.  104- 
106).  OMB  approval  has  been  requested 
by  May  13,  2003.  A  copy  of  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Homeland 
Security,  Theresa  M.  O'Mally  ((202) 
722-9686). 

Comments:  Comments  and  questions 
about  the  ICR  listed  below  should  be 
forwarded  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  Homeland  Security,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316).  The  Office  of  Management  and 
Budget  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate'the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Analysis 

Agency:  Department  of  Homeland 
Security,  Under  Secretary  of 
Management,  Office  of  the  Chief 
Information  Officer. 

Title:  Vendor  Information  Site. 

OA£B  Number:  1600 — new  collection. 

Frequency:  On  occasion. 


Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  farms; 
State,  local  or  tribal  government. 

Number  of  Respondents:  20,000. 

Estimated  Time  Per  Respondent:  30 
minutes  for  startup;  30  minutes  for 
maintaining. 

Total  Burden  Hours:  20,000. 

Total  Burden  Cost  (capital/startup): 
$25.00  per  respondent;  $500,000 
annually. 

total  Burden  Cost  (operating/ 
maintaining):  $25.00  per  respondent, 
$500,000  annually. 

Description:  This  web-based  Vendor 
Information  Site  information  collection 
will  provide  a  uniform  voluntary  way 
companies  can  provide  descriptions  of 
their  product-and-service  ideas  to  DHS 
for  enhancing  homeland  security. 

Steve  I.  Cooper, 

Chief  Information  Officer. 

(FR  Doc.  03-11855  Filed  5-8-03;  12:16  pm] 

BILLING  COOE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1459-DR] 

Mississippi;  Maior  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-1459-DR).  dated  April  24,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  April  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
24,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  April  6-14,  2003,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
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Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Mississippi. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorised  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
thJe  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  iii  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Carlos 
Mitchell,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Amite,  Attala,  Claiborne,  Clarke,  Copiah, 
Franklin,  Hinds,  Holmes,  Issaquena,  Jasper, 
Jefferson,  Kemper,  Lauderdale,  Lawrence, 
Le^e.  Lincoln,  Madison,  Neshoba,  Newton. 
Pike,  Rankin,  Scott,  Simpson,  Smith, 
Walthall,  Warren,  Wayne,  and  Yazoo 
Counties  for  Individual  Assistance. 

Clarke,  Hinds,  Lauderdale,  Lincoln, 
Madison,  Newton,  Scott,  Warren,  and  Yazoo 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Mississippi  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program) 

Michael  D.  Brown, 

Undersecretary  Emergency  Preparedness  and 

Response. 

[FR  Doc.  03-11832  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  S718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency  < 

[FEMA-1453-DR] 

Ohio;  Amendment  No.  6  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Sectmty. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio,  (FEMA-1453-DR),  dated 
March  14,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  April  29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  14,  2003: 

Miami  County  for  emergency  protective 
measures  (Category  B)  under  the  Public 
Assistance  program  for  a  period  of  48  hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant' 
Program) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 
Response. 
[FR  Doc.  03-11834  Filed  5-12-03;  8:45  am] 

BILUNG  COOE  6718-02-U 


DEPARTMENT  OF  HOMEU^ND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1458-DR] 

Virginia;  Amendment  No^  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Virginia  (FEMA- 
1458-DR),  dated  March  27,  2003,  and 
related  determinations. 

EFFECTIVE  DATE:  April  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Seciuity,  imder  Executive 
Order  12148,  as  amended,  Thomas 
Costello,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. ' 

This  action  terminates  my 
appointment  of  Justo  Hernandez  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.548.  Hazard  Mitigation  Grant 
Program) 
Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 

Response. 

[FR  Doc.  03-11833  Filed  5-12-03;  8:45  am] 

BILUNG  COOE  6718-02-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4665-N-08] 

Fourth  Meeting  of  the  Manufactured 
Housing  Consensus  Committee 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manufactured 
Housing  Consensus  Commhtee  (the 
Committee).  The  meeting  is  open  to  the 
public  and  the  site  is  accessible  to 
individuals  with  disabilities. 
DATES:  The  meetings  will  be  held  on 
Wednesday,  May  28,  2003,  from  8  a.m. 
to  5  p.m.,  Thursday,  May  29,  2003,  from 
8  a.m.  to  5  p.m.,  and  Friday,  May  30, 
2003,  8  a.m.  to  2  p.m. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Radisson  Hotel  "Old  Town",  901 
North  Fairfax  Street,  Alexandria, 
Virginia,  telephone  (703)  683-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator,  Office  of  Manufactured 
Housing  Programs,  Office  of  Deputy 
Assistant  Secretary  for  Regulatory 
Affairs  and  Manufactured  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-6409  (this  is  not  a  toll-fi-ee 
number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  42 
U.S.C.  4503(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret 
manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards.  The  purpose  of  this  meeting 
is  to  begin  the  development  of  proposed 
model  manufactured  home  installation 
standards. 

Tentative  Agenda 

A.  Welcome  and  Opening  Remarks 


B.  Presentation  on  In-plant  Construction 

C.  Presentation  on  Installation 

D.  Installation  Standards 

E.  Reports  to  Full  Committee 
•—Dispute  Resolution 

— Standards  up-date 
— On-site  Completion 
— Installation  Standards  and  Program 
Status 

F.  Public  Testimony 

G.  Full  Committee  meeting 
H.  Adjournment 

Dated:  May  6,  2003. 

Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing. 

[FR  Doc.  03-11904  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Trustee  Council; 
Notice  of  Meeting 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Committee. 

DATES:  J\me  7,  2003,  at  4  p.m. 

ADDRESSES:  Public  Library,  201  Adams 
Street,  Cordova,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Committee  was  created 
by  Paragraph  V.A.4  of  the  Memorandum 
of  Agreement  and  Consent  Decree 
entered  into  by  the  United  States  of 
America  and  the  State  of  Alaska  on 
August  27, 1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  State  of 
Alaska,  Civil  Action  No.  A91-081  CV. 
The  meeting  agenda  will  feature 
discussions  about  the  status  of  the  Gulf 
of  Alaska  Ecosystem  Monitoring  and 
Research  program. 

WUUe  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  03-11812  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  431(M)G-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Receipt  of 

Applications  for  Permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  June  12, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endajigered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 
Applicant:  New  York  State  Museum, 

Albany,  NY,  PRT-059244. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  ocelot 
[Leopardus  pardalis),  margay 
[Leopardus  wiedii),  jaguar  (Panthera 
onca),  and  Costa  Rican  pirnia  {Puma 
concolor  costaricensis)  collected  in  the 
wild  in  central  Panama,  for  scientific 
research.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five  year  period. 
Applicant:  Albuquerque  Biological  Park, 

Albuquerque,  NM,  PRT-067101. 

The  applicant  requests  a  permit  to 
import  two  male  captive-bom  Asian 
elephants  [Elephas  maximus)  from 
African  Lion  Safari,  Ontario,  Canada  for 
the  purpose  of  enhancement  of  the 
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species  through  captive  propagation  and 
conservation  education. 

Endangered  Marine  Mammals  and 
Miarine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  ef  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Paul  L.  Van  Dam,  Hamilton, 
MI,  PRT-070875. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
spoTt  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Stanley  D.  Jager,  Bjron 
Center,  MI,  PRT-070876. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Wayne  F.  Manis,  Hayden 
Lake,  ID,  PRT-070952. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  himted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

Applicant:  John  J.  Michelotti,  Billings, 
MT,  PRT-070954. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
jespond  to  a  collection  of  information 
unless  it  displays  a  ciurent  valid  OMB 
control  number. 


Dated:  April  25,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-11831  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4310-5S-^ 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Scientific  Earthquake  Studies  Advisory 
Committee 

agency:  Geological  Survey. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  106-503, 
The  Scientific  Earthquake  Studies 
Advisory  Committee  (SESAC)  will  hold 
its  foiulh  meeting.  The  meeting  location 
is  the  University  of  Southern  California, 
167  North  Science  Hall,  Southern 
California  Earthquake  Center  Board 
Room,  Los  Angeles,  California  90089. 
The  Committee  is  comprised  of 
members  frxim  academia,  industry,  and 
State  government.  The  Committee  shall 
advise  the  Director  of  the  U.S. 
Geological  Survey  (USGS)  on  matters 
relating  to  the  USGS's  participation  in 
the  National  Earthquake  Hazards 
Reduction  Program. 

The  Committee  will  review  the  U.S. 
Geological  Siuvey's  National 
Earthquake  Hazards  Reduction  Program 
earthquake  hazard  assessment  activities 
in  California.  This  will  include  a 
critique  of  the  goals  and  objectives  of 
the  Program  in  California  over  the  next 
5  years  in  earthquake  hazards 
assessments  and  in  research  on 
earthquake  processes  and  effects. 

Meetings  of  the  Scientific  Earthquake 
Studies  Advisory  Committee  are  open  to 
the  public. 

DATES:  June  11,  2003,  commencing  at  9 
a.m.  and  adjourning  at  4:30  p.m.  on  Jime 
12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  R.  Filson,  U.S.  Geological  Sxu^ey, 
12202  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  (703)  648-6785. 

Dated:  April  29,  2003. 
R.K.  Kotra, 

Acting  Associate  Director  for  Geology. 

[FR  Doc.  03-11923  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managentent 

[irr-070-03-1 020-PG] 

Notice  of  Public  Meeting,  Western 
Montana  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Western 
Montana  Resource  Advisory  Coiuicil 
will  meet  as  indicated  below. 
DATES:  A  meeting  will  be  held  July  9, 
2003  at  the  BLM  Butte  Field  Office,  106 
North  Parkmont,  Butte,  Montana 
beginning  at  9  a.m.  The  public  comment 
period  will  begin  at  11:30  a.m.  and  the 
meeting  will  adjourn  at  noon  to  allow 
for  an  afternoon  field  trip. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  western  Montana.  At  the 
July  9  meeting,  topics  we  plan  to 
discuss  include:  an  update  on  the  Dillon 
Resoiut:e  Management  Plan,  special 
recreation  uses  on  the  Blackfoot  River, 
and  proposed  grazing  regulation 
changes. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  or  other 
reasonable  accommodations,  should 
contact  the  BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Resource  Advisory 
Council  CoordirTator,  at  the  Butte  Field 
Office,  106  North  Parkmont,  Butte. 
Montana  59701,  telephone  406-533- 
7617  or  Richard  Hotaling,  Field 
Manager,  Butte  Field  Office,  telephone 
406-533-7600. 

Dated:  May  5,  2003. 
Richard  Hotaling, 
Field  Manager. 

[FR  Doc.  03-11862  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4310-t$-P 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0140). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "30  CFR  part  210— Forms  and 
Reports  and  Part  206 — Product 
Valuation  (Form  MMS-2014,  Report  of 
Sales  and  Royalty  Remittance)." 

DATES:  Submit  written  comments  on  or 
before  July  14,  2003. 

ADDRESSES:  Submit  written  comments 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165,  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  ser\'ice,  our  courier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  email  your  comments  to 
us  at  mrm.comments@mms.gov.  Include 
the  title  of  the  information  collection 


and  the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  we 
have  received  your  email,  contact  Ms. 
Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3781  or  email 
sharron.gebhardt@mms.gov. 
SUPPLEMENTARY  INFORMATION:  Title:  30 
CFR  part  206— Product  Valuation  (Form 
MMS-2014,  Report  of  Sales  and  Royalty 
Remittance). 

OMB  Control  Number  1010-0140. 

Bureau  Form  Number:  Form  MMS- 
2014. 

Abstract:  The  Secretary  of  the  U.S. 
Department  of  the  Interior  (DOI)  is 
responsible  for  collecting  royalties  from 
lessees  who  produce  minerals  from 
leased  Federal  and  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  mineral  resources  production 
on  Federal  and  Indian  lands,  collect  the 
royalties  due,  and  distribute  the  funds 
in  accordance  with  those  laws.  The 
Secretary  also  has  an  Indian  trust 
responsibility  to  manage  Indian  lands 
and  seek  advice  and  information  fi-om 
Indian  beneficiaries.  MMS  performs  the 
royalty  management  functions  and 
assists  the  Secretary  in  carrying  out 
DOI's  Indian  trust  responsibility. 

The  Federal  Oil  ana  Gas  Royalty 
Management  Act  (FOGRMA)  of  1982,  30 
U.S.C.  1701  et  seq.,  states  in  section 


101(a)  that  the  Secretary  "*   *   *  shall 
establish  a  comprehensive  inspection, 
collection,  and  fiscal  and  production 
accounting  and  auditing  system  to 
provide  the  capability  to  accurately 
determine  oil  and  gas  royalties,  interest, 
fines,  penalties,  fees,  deposits,  and  other 
payments  owed,  and  collect  and 
account  for  such  amounts  in  a  timely 
manner."  The  persons  or  entities 
described  at  3Q  U.S.C.  1713  are  required 
to  make  reports  and  provide  reasonable 
information  as  defined  by  the  Secretary. 

Form  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance,  is  the  only 
document  used  for  reporting  oil  and  gas 
royalties,  certain  rents,  and  other  lease- 
related  transactions  to  MMS  (e.g., 
transportation  and  processing 
allowances,  lease  adjustments,  and 
quality  and  location  differentials).  These 
transactions  represent  only  a  few  of  the 
transactions  identified  for  this  fom. 

MMS  is  requesting  OMB's  approval  to 
continue  to  collect  information  using 
Form  MMS-2014.  No  proprietary 
information  will  be  submitted  to  MMS 
under  this  collection.  No  items  of  a 
sensitive  nature  are  collected.  The 
requirement  to  respond  is  mandatory. 

Frequency  of  Besponse:  Monthly. 

Estimated  Number  and  Description  of 
Bespondents:  1,600  payors 

Estimated  Annijal  Beporting  and 
Becordkeeping  "Hour"  Burden:  125,856 
holy's. 

The  following  chart  shows  the 
breakdown  of  the  estimated  burden 
hours  by  CFR  section  and  paragraph: 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


25623 


Respondent  Annual  Burden  Hour  Chart 


30  CFR  Section  Parts  210 
and  206 


210.20(a);  210.21(c)(1); 
210.50;  and  210.52(a)(1), 
<2),  (b),  (c).  and  (d); 
210.354 


Reporting  requirement 


206.55(c)(4) 
206.55(e)(2) 


206.110(c)(1)  and 
206.1 11  (l)(2). 


20&114  and  206.115(a) 


206.157(a)(1)(i); 
J06.157(b)(1). 


206.157(c)(1)(i)and(c)(2)(i); 
206.159(c)(1)(i)and(c)(2)(i). 


206.157(e)(2) 


You 


must   submit    Form    MMS-2014 

*  *  *  to  MMS  electronically.  *  *  * 
You  must  submit  an  electronic  sam- 
ple ot  your  report  for  MMS  approval 

*  *  *  Records  may  be  maintained  in 
microfilm,  microfiche,  or  other  re- 
corded media  *  *  *  You  must  sub- 
mit a  completed  Form  MMS-2014 
(Report  of  Sales  and  Royalty 
Remitttance)  to  MMS  with  (1)  All 
royalty  payments;  and  (2)  Rents  on 
nonproducing  leases,  .  .  .  When 
you  submit  Form  MMS-2014  data 
electronically,  you  must  not  submit 
the  form  itself;  Completed  Forms 
MMS-2014  for  royalty  payments  are 
due  by  the  end  of  the  month  fol- 
lowing the  production  month;  .  .  . 
completed  Fomns  MMS-2014  for 
rental  payments  are  due  no  later 
than  the  anniversary  date  of  the 

lease A  completed  Report  of 

Sales  and  Royalty  Remittance  (Form 
MMS-2014)  must  be  submitted  each 
month  once  sales  or  utilization  of 
production  occur,  .  .  .  This  report  is 
due  on  or  before  the  last  day  of  the 
month  following  the  month  in  which 
production  was  sold  or  utilized,  .  .  . 

Transportation  allowances  must  be  re- 
ported as  a  separate  line  item  on 
Form  MMS-2014. 

For  lessees  transporting  production 
from  Indian  leases,  the  lessee  must 
submit  a  con-ected  Form  MMS-2014 
to  reflect  actual  costs,  .  .  . 

You  may  use  your  proposed  procedure 
to  calculate  a  transportation  allow- 
ance until  MMS  accepts  or  rejects 
your  cost  allocation.  If  MMS  rejects 
your  cost  allocation,  you  must 
amend  your  Form  MMS-2014  for 
the  months  that  you  used  the  re- 
jected method  ... 

You  or  your  affiliate  must  use  a  sepa- 
rate entry  on  Form  MMS-2014  to 
notify  MMS  of  an  allowance  based 
on  transportation  costs  you  or  your 
affiliate  incur. 

Arm's-length  transportation  contracts 
and  non-arm's  length  or  no  contract. 
The  lessee  must  claim  a  transpor- 
tation allowance  by  reporting  it  as  a 
separate  line  entry  on  the  Form 
MMS-2014. 

Arm's-length  contracts  and  non-ami's 
length  or  no  contract.  The  lessee 
must  notify  MMS  of  an  allowance 
based  on  incurred  costs  by  using  a 
separate  line  entry  on  the  Form 
MMS-2014. 

For  lessees  transporting  production 
from  onshore  Federal  leases,  the 
lessee  must  submit  a  corrected 
Fomti  MMS-2014  to  reflect  actual 
costs, .  .  . 


Burden  hours  per  response 


.1167  (Manual  1%)  .. 
.05  (Electronic  99%) 


Annual  number  of 
responses 


24,840 
2,459,160 


Annual  burden 
hours 


2,898 
122,958 


Burden  hours  included  in  hours  above. 


Burden  hours  included  in  hours  above. 


Burden  hours  included  in  hours  above. 


Burden  hours  included  in  hours  above. 


Burden  hours  Included  in  hours  atx>ve. 


Burden  hours  included  in  hours  above. 


Burden  hours  included  in  hours  above. 
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Respondent  Annual  Burden  Hour  Chart— Continued 


30  CFR  Section  Parts  210  ■ 
and  206 

Reporting  requirement 

Burden  hours  per  response      ^""^J  ^^eT  °* 

Annual  burden 
hours 

206.157(e)(3) 

206.157(f)(1);  206.178(f)(1)  ... 
206.159(a)(1)(i)  and  (b)(1) 

206.159(e)(3) 

206.172(e)(6)(ii). 
206.174(a)(4)(ii)  

For  lessees  transporting  gas  produc- 
tion from  leases  on  the  OCS,  .  .  . 
tfie  lessee  must  submit  a  corrected 
Forni  MMS-2014  to  reflect  actual 
costs. 

You  must  modify  the  Fonn  MMS-2014 
by  the  amount  received  or  credited 
for  the  affected  reporting  period. 

Arm's-length  processing  contracts  and 
non-arm's-length  or  no  contract.  The 
lessee  must  claim  a  processing  al- 
lowance by  reporting  it  as  a  sepa- 
rate line  entry  on  the  Form  MMS- 
2014. 

For  lessees  processing  pas  production 
from  leases  on  the  OCS,  ...  the 
lessee  must  submit  a  corrected 
Form  MMS-2014  to  reflect  actual 
costs,  .  .  . 

You  must  pay  and  report  on  Form 
MMS-2014  additional  royalties  due 

If  the  major  portion  value  is  higher, 
you  must  submit  an  amended  Fonn 
MMS-2014  to  MMS  .   .   . 

You  must  report  transportation  allow- 
ances as  a  separate  line  item  on 
Fonn  MMS-2014. 

You  must  report  gas  processing  allow- 
ances as  a  separate  line  item  on 
Form  MMS-2014. 

Lessees  must  submit  corrected  Forms 
MMS-2014  to  reflect  adjustments  to 
royalty  payments  .  .  . 

Burden  hours  Included  in  hours  above. 

Burden  hours  included  in  hours  above. 
Burden  hours  included  in  hours  above. 

Burden  hours  included  in  hours  above. 

Burden  hours  Included  in  hours  above. 
Burden  hours  included  in  hours  above. 

206.178(d)(2)  

206.180(c)(2)  

Burden  hours  included  in  hours  above. 
Burden  hours  included  in  hours  above. 

206.353(d)(2);  206.354(d)(2) 

Burden  hours  included  in  hours  atxive. 

Total 

2,484.000 

125,856 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost":  We 
have  identified  no  "non-hour"  cost 
burdens. 

Comnients:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  "*   *   *  to  provide  notice  *   *   * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *   *   *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hoiu'  cost"  burden  to  respondents 
or  recordkeepers  resulting  fi'om  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  piu'chase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  pm-chased:  (i)  Before  October 


1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  oiu* 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  burden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request  and  the  ICR  will  also  be 
posted  on  oiu  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRInfCoIl.htm. 

Public  Comment  Policy.  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRIn^oU.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
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record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  that  we  withhold 
yoiu-  name  and/or  address,  state  this 
prominently  at  the  begiiuaing  of  yoiu- 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions*from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
oi;ganizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer.  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  May  6,  2003. 

Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 
Management. 

[FRDoc.  03-11815  Filed  5-12-03;  8:45  am] 

BHJJNG  CODE  4310-MR-U 


DEPARTMENT  OF  THE  rNTERIOR 

National  Park  Service 

Great  Sand  Dunes  National  Park 
Advisory  Council  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Armouncement  of  meetings. 

SUMMARY:  Great  Sand  Dunes  National 
Moniunent  and  Preserve  announces 
dates  for  meetings  of  the  Great  Sand 
Dunes  National  Park  Advisory  Coimcil, 
which  was  established  to  provide 
guidance  to  the  Secretary  on  long-term 
planning  for  Great  Sand  Dimes  National 
Monument  and  Preserve. 
DATES:  The  meeting  dates  are: 

1.  May  29,  2003,  1  p.m.-8  p.m., 
I   Alamosa,  Colorado. 

2.  Jime  26,  2003,  1  p.m.-8  p.m., 
Crestone,  Colorado. 

ADDRESSES:  The  meeting  locations  are: 
1.  Alamosa,  Colorado — Alamosa 
County  Services  Center,  8900 
Independence  Way,  Alamosa,  CO^ 
81101 
I.  Crestone,  Colorado — Crestone 
Commimity  Building,  242  No. 
Cottonwood  St.,  Crestone,  CO 
81131. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Chaney,  719-378-2314. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  announced  with  this  notice  are 
the  first  meetings  of  the  Great  Semd 
Dimes  National  Park  Advisory  Coimcil 
which  was  established  pursuant  to 
Public  Law  106-530,  the  Great  Sand 
Dunes  National  Park  and  Preserve  Act  of 


2000.  At  these  meetings,  the  council 
will  receive  an  ofientation/information 
session  on  Great  Sand  Dunes  National 
Monument  operations,  an  update 
regarding  redesignation  of  the 
Moniunent  to  a  national  park,  and 
information  regarding  the  general 
management  planning  process,  and  will 
discuss  these  matters  and  other 
business. 

John  Crowley, 

Acting  Regional  Director. 

[PR  Doc.  03-11858  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4310-CL-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  19,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW.,  2280,  Washington,  DC 
20240;  by  all  other  carriers,  National 
Register  of  Historic  Places,  National 
Park  Service,  1201  Eye  St.  NW.,  8th 
floor,  Washington  DC  20005;  or  by  fax, 
(202)  343-1836.  Written  or  faxed 
comments  should  be  submitted  by  May 
28,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 

Yavapai  County 

Hassayampa  Historic  District,  1089-1112  Old 
Hassayampa  Ln.,  1106  Country  Club  Dr., 
Prescott,  03000469 

ARKANSAS 

Carroll  County 

Quigley's  Castle,  274  Quigle^s  Castle  Rd., 
Eureka  Springs,  03000467 

Hempstead  County 

Oak  Grove  Missionary  Baptist  Church,  Cty 
Rd.  16,  Blevins,  03000463 

Hot  Spring  County 

Hot  Springs  Railroad  Roundhouse,  132  Front 
St.,  Malvern,  03000462 

Lincoln  County 

Rice  Family  Cemetery,  Jet.  of  U.S.  65  and  AR 
388,  Varner,  03000464 


Marion  County 

Berry's,  J.C,  Dry  Goods  Store,  331  Old  South 
Main  St.,  Yellville,  03000468 

Monroe  County 

Memphis  to  Little  Rock  Road — Henard 
Cemetery  Road  Segment,  (Cherokee  Trail  of 
Tears  MPS),  Henard  Cemetery  Rd.,  Zent. 
03000470 

Sebastian  County 

Maness  Schoolhouse,  8801  Wells  Lake  Rd., 
Barling,  03000466 

Washington  County 

Fitzgerald  Station  and  Farmstead,  2327  Old 
Wire  Rd.  and  1567  Dodd  Ave.,  Springdale, 
03000465 

CAUFORNIA 

Contra  Costa  County 

Atchison  Village  Defense  Housing  Project, 
Cal.  4171-X,  Roijghly  bounded  by 
MacDonald  Ave.,  Ohio  St.,  First  St..  and 
Garrard  Blvd.,  Richmond,  03000473 

San  Bernardino  County 

Maloof.  Sam  and  Alfreda,  Compound,  5131 
Camelian  St.,  Alta  Loma,  03000471 

San  Diego  County 

Rosecroft,  530  Silvergate  Ave.,  San  Diego. 
03000472 

GEORGIA 

Monroe  County  > 

State  Teachers  and  Agricultural  College  for 
Negroes  Women's  Dormitory  and  Teachers' 
Cottage,  Martin  Luther  King  Dr.,  Forsyth, 
03000475. 

IOWA 

Linn  County 

Grant  Wood's  "Fall  Plowing"  Rural  Historic 
Landscape  District,  0.5  mi.  N  of  jet.  of 
Matseli  Ln.  and  Stone  City  Rd.,  Viola, 
03000476 

KANSAS 

Marshall  County 

Robidoux  Creek  Pratt  Truss  Bridge,  (Metal 
Truss  Bridges  in  Kansas  1861—1939  MPS) 
Sunflower  Rd.,  0.8  mi.  W  of  jet.  with  21st 
Rd.,  NW.,  of  Frankfort,  Frankfort,  03000474 

MISSOURI 

St.  Louis  Independent  City,  Building  at 
3910-12  Laclede  Ave.,  3910-12  Laclede 
Ave.,  St.  Louis  (Independent  City), 
03000478 

Gerhart  Block,  3900-08  Laclede  Ave.,  1-17  ' 
Vandeventer,  St.  Louis  (Independent  City), 
03000477 

NEW  JERSEY 

Bergen  County 

Maywood  Railroad  Station,  271  Maywood 
Ave.,  Maywood,  03000487 

NEW  MEXICO 

McKinley  County 

Southwestern  Range  and  Sheep  Breeding 
Laboratory  Historic  District,  Fort  Wingate 
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Work  Center.  Cibola  National  Forest,  Fort 
Wingate,  03000488 

NEW  YORK 

Niagara  County 

Conkey  House,  (Stone  Buildings  of  Lockport, 

New  York  MPS),  202  Akron  St.,  Lockport, 

03000479 
Dole  House,  (Stone  Buildings  of  Lockport, 

New  York  MPS),  74  Niagara  St..  Lockport. 

03000485 
Gibbs  House,  (Stone  Buildings  of  Lockport, 

New  York  MPS),  98  N.  Transit  St., 

Lockport,  03000482 
Hopkins  House,  (Stone  Buildings  of 

Lockport,  New  York  MPS),  83  Monroe  St.. 

Lockport,  03000480 
Maloney  House,  (Stone  Buildings  of 

Lockport,  New  York  MPS),  279  Caledonia 

St.,  Lockport,  03000481 
Stickney  House,  (Stone  Buildings  of 

Lockport,  New  York  MPS),  133  Lock  St., 

Lockport,  03000483 
Watson  House,  (Stone  Buildings  of  Lockport, 

New  York  MPS),  129  Cutwater  Dr., 

Lockport,  03000486 
White — Pound  House,  (Stone  Buildings  of 

Lockport,  New  York  MPS).  140  Pine  St.. 

Lockport,  03000484 

PENNSYLVANIA 
Bedford  County 

Everett  Historic  District,  (Lincoln  Highway 
Heritage  Corridor  Historic  Resources: 
Franklin  to  Westmoreland  Counties  MPS), 
Roughly  bounded  by  W.  Fifth,  Borough, 
Hill  Sts.,  River  Ln..  South  St.  BamdoUar 
Ave.,  Everett,  03000492 

Butler  County 

Butler  Historic  District,  (Oil  Industry 
Resources  in  Western  Pennsylvania  MPS), 
Roughly  bounded  by  N.  Church  St.,  Walnut 
St.,  Franklin  St.  and  Wayne  St.,  Butler, 
03000490 

Jefferson  County 

Brockwayville  Passenger  Depot,  Buffalo, 
Rochester  and  Pittsburgh  Railroad, 
Alexander  Street  at  Fourth  Ave.,  Brockway, 
03000489 

Mercer  County 

First  Universalist  Church  of  Sharpsville,  131 
N.  Mercer  Ave.,  Sharpsville,  03000491 

Perry  County 

Lupfer,  Israel  and  Samuel,  Tannery  Site  and 
House,  Black  Hollow  Rd.,  SW  of  Toboyne/ 
Jackson  Townships,  Toboyne,  03000493 

RHODE  ISLAND 

Providence  County 

Summit  Historic  District,  Summit  Ave., 
Rochambeau  Ave.,  Camp  St.,  Memorial 
Rd.,  Creston  Way,  Providence,  03000495 

Westminster  Street  Historic  District,  Roughly 
along  Westminster  St.  bet.  Stewart  St.  and 
Sawrins  Ln.,  Providence,  03000494 

SOUTH  DAKOTA 

Buffalo  County 

Talking  Crow  Archeological  Site,  Address 
Restricted,  Fort  Thompson,  03000505 


Gregory  County 

Herrick  Elevator,  US  18,  Herrick,  03000498 
Lawrence  County 

Walsh  Barn,  0.5  mi.  W  of  jet.  of  Upper 
Redwater  Rd.  and  104th  Ave.,  Spearfish, 
03000500 

Lincoln  County 

Norway  Center  Store,  29339  SD  11,  Hudson, 
03000496 

Lyman  County 

Dinehart  Village  Archeological  Site,  Address 

Restricted,  Oacoma,  03000501 
King  Archeological  Site,  Address  Restricted, 

Oacoma,  03000502 

Minnehaha  County 

Cherry  Rock  Park  Bridge,  (Historic  Bridges  in 

South  Dakota  MPS  AD),  Cherry  Rock  Park, 

Sioux  Falls,  03000499 
Willow  Grove  Farm,  (Federal  Relief 

Construction  in  South  Dakota  MPS),  47480 

258th  Ave.,  Renner,  03000497 

Stanley  County 

Breeden  Village,  Address  Restricted,  Fort 
Pierre,  03000503 

Sully  County 

Cooper  Village  Archeological  Site,  Address 
Restricted,  Onida,  03000504 

WISCONSIN 

Waupaca  County 

Mead  Bank,  215  Jefferson  St.,  Waupaca, 

03000506 
[FR  Doc.  03-11860  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4312-61-P 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notice  of  Draft  Multiple  Property 
Documentation  Form:  Historic 
Residential  Suburbs  in  the  United 
States,  1830-1960 

The  National  Register  is  soliciting 
comments  on  a  draft  multiple  property 
form.  Historic  Residential  Suburbs  in 
the  United  States,  1830-1960,  which 
was  developed  in  conjunction  with  the 
National  Register  bulletin.  Historic 
Residential  Suburbs:  Guidelines  for 
Evaluation  and  Documentation  for  the 
National  Register  of  Historic  Places 
(available  on  the  Web  at:  http:// 
www.cr.nps.gov/nr/pubIications/ 
bulletins/suburbs).  Researched  and 
written  by  Dr.  David  L.  Ames  of  the 
Center  for  Historic  Architecture  and 
Engineering  at  the  University  of 
Delaware  and  Linda  McClelland  of  the 
National  Register  staff,  this  proposed 
Multiple  Property  Submission  is 
intended  to  facilitate  future  nominations 
of  historic  subdivisions  and 
neighborhoods  to  the  National  Register. 


Historic  Residential  Suburbs  in  the 
United  States,  1830-1960  is  available  on 
the  National  Register  Web  site  at: 
<www.nr.nps.gov/multiples/ 
64500838. pdf>. 

Comments  on  the  proposed  Historic 
Residential  Suburbs  in  the  United 
States,  1830-1960  multiple  property 
form  will  be  received  for  45  days  from 
the  date  of  this  notice.  Please  address 
comments  to  Carol  D.  Shull,  Keeper  of 
the  National  Register  of  Historic  Places, 
National  Register,  History  and 
Education,  National  Park  Service,  1849 
C  Street,  NW.  (2280),  Washington,  DC 
20240,  Attention:  Linda  McClelland 
(phone:  202-354-2258;  e-mail: 
lin  da_mcclelland@nps.gov) . 

Carol  D.  Shull, 

Keeper  office  National  Register  of  Historic 

Places. 

[FR  Doc.  03-11859  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4312-51-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

California  Bay-Delta  Public  Advisory 
Committee  Public  Meeting 

agency:  Biueau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordanerWith  the 
Federal  Advisory  Committee  Act,  the 
California  Bay-Delta  Public  Advisory 
Committee  will  meet  on  June  5,  2003. 
The  agenda  for  the  Committee  meeting 
will  include  discussion  on  the  Bay-Delta 
Program  Plans  and  related 
recommendations,  summary  of  water 
operations  issues  and  integrated  key 
milestones,  Colorado  River  negotiations 
and  related  legal  and  water  transfers 
issues.  Committee  priorities  for  2003, 
and  implementation  of  the  CALFED 
Bay-Delta  Program  with  State  and 
Federal  officials. 

DATES:  The  meeting  will  be  held 
Thursday,  Jime  5,  2003,  from  9  a.m.  to 
6  p.m.  If  reasonable  accommodation  is 
needed  due  to  a  disability,  please 
contact  Pauline  Nevins  at  (916)  445- 
7297  or  TDD  (800)  735-2929  at  least  1 
week  prior  to  the  meeting. 

ADDRESSES:  The  meeting  vdll  be  held  at 
the  John  E.  Moss  Federal  Building 
located  at  650  Capitol  Mall,  5th  Floor, 
Sacramento,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  California  Bay-Delta 
Authority,  at  (916)  445-0524.  or  Diane 
Buzzard,  U.S.  Bureau  of  Reclamation,  at 
(916) 978-5022. 


Federal  Register /VoL  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


25627 


SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  to  provide 
assistance  and  reconunendations  to 
Secretary  of  the  Interior  Gale  Norton 
and  California  Governor  Gray  Davis  on 
implementation  of  the  CALFED  Bay- 
Delta  Program.  The  Committee  will 
advise  on  annual  priorities,  integration 
of  the  eleven  Program  elements,  and 
overall  balancing  of  the  four  F*rogram 
objectives  of  ecosystem  restoration, 
water  quality,  levee  system  integrity, 
and  water  supply  reliability.  The 
Program  is  a  consortium  of  23  State  and 
Federal  agencies  with  the  mission  to 
develop  and  implement  a  long-term 
comprehensive  plan  that  will  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
San  Francisco/Sacramento  and  San 
Joaquin  Bay  Delta. 

Committee  and  meeting  materials  will 
be  available  on  the  CALFED  Bay-Delta 
Web  site:  http://calwater.ca.gov  and  at 
the  meeting.  This  meeting  is  open  to  the 
public.  Oral  comments  will  be  accepted 
from  members  of  the  public  at  the 
meeting  and  will  be  limited  to  3-5 
minutes. 

(Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interior's 
authority  to  implement  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et  seq.,  the 
Endangered  Species  Act,  16  U.S.C.  1531  et 
seq.,  and  th»Reclamation  Act  of  1902,  43 
U.S.C.  371  et  seq.,  and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Valley  Project  Improvement  Act, 
Title  34  of  Pub.  L.  102-575.) 

Dated:  April  24,  2003. 

Nan  M.  Yoder, 

Acting  Special  Projects  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  03-11875  Filed  5-12-03;  8:45  am] 
BILUNG  COOe  4310-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG), 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  ah  organization  and  process  to 


ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glea 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (AMWG), 
a  technical  work  group  (TWG),  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
a  subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  AMWG  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — May  29,  2003.  The 
meeting  will  begin  at  9:30  a.m.  and 
conclude  at  5  p.m.  The  meeting  will  be 
held  at  the  Bureau  of  Indian  Affairs — 
Western  Regional  Office,  2  Arizona 
Center,  400  N.  5th  Street,  Conference 
Rooms  A  and  B  (12th  Floor),  Phoenix, 
Arizona. 

Agenda:  The  purpose  of  the  meeting 
vdll  be  to  address  the  critical  statiis  of 
the  hvunpback  chub  in  the  Colorado 
River.  At  the  AMWG  Meeting  held  on 
January  28-29,  2003,  the  following 
motion  was  passed:  "AMWG  meet  in 
special  session  on  or  about  April  1 , 
2003,  to  consider  actions  to  implement 
a  comprehensive  research  and 
management  program  for  the  HBC,  and 
in  the  interim  an  ad  hoc  committee  of 
AMWG,  TWG,  GCMRC,  and  science 
advisors  develop  recommendations  and 
report  to  AMWG  at  the  special  session." 
In  conjvmction  with  that  motion,  the 
HBC  Ad  Hoc  Group  was  formed  and 
will  present  their  report  to  the  AMWG 
at  the  meeting.  Additional  ad  hoc  group 
reports  may  also  be  presented  as 
appropriate. 

Time  will  be  allowed  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
5  minutes)  at  the  meeting. 

Date  and  Location:  The  TWG  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — May  28,  2003.  The 
meeting  will  begin  at  1  p.m.  and 
conclude  at  5  p.m.  It  will  resume  again 
on  Friday,  May  30,  2003  at  8  a.m.  and 
conclude  at  noon.  The  meeting  will  be 
held  at  the  Bureau  of  Indian  Affairs — 
Western  Regional  Office,  2  Arizona 
Center,  400  N.  5th  Street,  Conference 
Rooms  A  and  B  (12th  Floor),  Phoenix, 
Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  Humpback  Chub 
Ad  Hoc  Group  Report,  FY04  and  FY05 
Work  Plans,  GCMRC  Survey  Protocol 
Evaluation  Panel  Report,  Oracle 
database,  Tribal  Considtation  Plan, 
basin  hydrology,  environmental 
compliance,  and  other  administrative 
and  resource  issues  pertaining  to  the 
AMP. 


To  allow  full  consideration  of 
information  by  the  AMWG  or  TWG 
members,  written  notice  must  be 
provided  to  Dermis  Kubly,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107.  Salt  Lake  City,  Utah,  84138; 
telephone  (801)  524-3715;  faxogram 
(801)  524-3858;  e-mail  at 
dkubly@uc.usbr.gov  (5)  days  prior  to  the 
meeting.  Any  written  comments 
received  vdll  be  provided  to  the  AMWG 
and  TWG  members  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kubly,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  dkubly@uc.usbr.gov. 

Dated:  April  28.  2003. 
Dennis  Kubly, 

Chief,  Adaptive  Management  Group, 
Environmental  Resources  Division,  Upper 
Colorado  Regional  Office. 
[FR  Doc.  03-11861  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  4310-MM-4> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 034-1 035 
(Preliminary)] 

Certain  Color  Television  Receivers 
From  China  and  Malaysia 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  antidumping 

investigations  and  scheduling  of 

preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  duty  investigations 
731-TA-1034-1035  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury /er  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China  and 
Malaysia  of  certain  color  television 
receivers,  1  provided  for  in  subheadings 
8528.12.28,  8528.12.32,  8528.12.36, 
8528.12.40,  8528.12.44,  8528.12.48, 


'  The  imported  products  subject  to  these 
investigations,  as  defined  in  the  petition,  are 
complete  and  incomplete  direct  view  or  projection 
type  cathode-ray  tube  color  television  receivers, 
with  video  display  diagonal  exceeding  52 
centimeters  (in  effiact,  21  Inches  and  above), 
whether  or  not  combined  with  video  recording  or 
reproducing  apparatus  (VCR  and  DVD  "combos"). 
The  products  subject  to  these  investigatiotis  are 
those  which  are  capable  of  receiving  a  broadcast 
television  signal  and  producing  a  video  image. 
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8548.12.52,  and  8528.12.56  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  piu-suant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a{c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  June  16,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  June  23,  2003. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Sti-eet  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS)  at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 
Background. — These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  May  2,  2003,  on  behalf  of  Five 
Rivers  Electronic  Iimovations,  LLC, 
Greenville,  TN;  the  International 
Brotherhood  of  Electrical  Workers, 
Washington,  DC;  and  the  lUE-CWA,  the 
Industrial  Division  of  the 
Communications  Workers  of  America, 
Washington,  DC. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 


Commission  coimtervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piu"suant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  investigations  available  to 
authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigations  imder  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  May  23, 
2003,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Woodley  Timberlake  (202-205- 
3188)  not  later  than  May  20,  2003,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
§§201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
May  29,  2003,  a  written  brief  containing 
information  and  argiunents  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  ndes.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsinule  or  electronic  means,  except  to 
the  extent  permitted  by  §  201.8  of  the 
Commission's  rules,  as  amended,  67  FR 
68036  (November  8,  2002). 


In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  May  7,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-11828  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  7020-02-l> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-484] 

In  the  Matter  of  Certain  Machine  Vision 
Systems,  Parts  and  Components 
Thereof  and  Products  Containing 
Same;  Notice  of  a  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  settiement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Coxuisel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3152.  Copies  of  all  nonconfidential 
dociunents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hoiu-s  (8:45  a.m.  to  5:15  p.m.]  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Sti-eet,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 


Federal  Register /Vol.  68,  No.  92 /Tuesday,  May  13.  2003 /Notices 


25629 


concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://ivvtw.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
machine  vision  systems,  parts  and 
components  thereof  and  products 
containing  same  on  January  13,  2003, 
based  on  a  complaint  filed  by  Cognex 
Corporation  of  Natick  Massachusetts.  68 
FR  1640.  The  respondents  named  in  the 
notice  of  investigation  are  Nikon 
Corporation  of  Japan,  Nikon  Precision, 
Inc.  of  Belmont,  CA,  and  Aval  Data 
Corporation  of  Japan.  Cognex's 
complaint  alleged  that  respondents' 
products  infringed  claims  of  fotu- 
patents  held  by  Cognex. 

On  March  17,  2003,  Cognex  and 
respondents  entered  into  a  settlement 
agreement  and  on  April  3,  2002,  Cognex 
and  respondents  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  the  settlement  agreement.  The 
Commission  investigative  attorney 
supported  the  joint  motion. 

On  April  17,  2003,  the  presiding  ALJ 
issued  the  subject  ID  (Order  No.  5) 
granting  the  joint  motion  of  Cognex  and 
respondents  to  terminate  the 
investigation  on  the  basis  of  the 
settlement  agreement.  No  party  filed  a 
petition  to  review  the  subject  ID. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  die  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

By  order  of  the  Commission. 

Issued:  May  7,  2003. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  03-11827  Filed  5-12-03;  8:45  am) 
BtLLMG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Combating  Child  Labor  Through 
Education  in  Brazil;  Combating  Child 
Trafficlcing  and  Commercial  Sexual 
Exploitation  Through  Education  in 
Cambodia;  Combating  Child 
Trafficking  Through  Education  in 
Benin,  Burkina  Faso  and  Mali 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
ACTION:  Notice  of  availability  of  fluids 
and  solicitation  for  cooperative 
agreement  applications  (SGA  03-05). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  cooperative  agreement 
funding.  The  U.S.  Department  of  Labor, 
Bureau  of  International  Labor  Affairs 
will  award  up  to  U.S.  $16  million 
through  one  or  more  cooperative 
agreements  to  an  organization  or 
organizations  to  improve  access  to 
quality  education  programs  as  a  means 
to  combat  child  labor  in  Brazil  ($5 
million),  Cambodia  ($3  million),  and  the 
West  African  coimtries  of  Benin  ($2 
million),  Burkina  Faso  ($3  million)  and 
Mali  ($3  million).  The  activities  funded 
will  complement  and  expand  upon 
existing  projects  and  programs  to 
improve  basic  education  in  these 
countries,  and  provide  access  to  basic 
education  to  children  in  areas  of  high 
incidence  of  exploitative  child  labor.  In 
Brazil  the  activities  will  strengthen  the 
quality  of  existing  child  labor  and 
education  programs.  The  special  focus 
in  Cambodia  will  be  to  provide 
education  to  victims  of,  and  children  at 
risk  of  entering,  child  trafficking  and 
commercial  sexual  exploitation,  and  in 
West  Africa  to  victims  of,  and  children 
at  risk  of  entering,  child  trafficking. 

Applicants  must  submit  a  separate 
application  for  each  country.  If 
applications  for  countries  are  combined, 
they  will  not  be  considered. 
DATES:  The  closing  date  for  receipt  of 
application  is  Jtme  20,  2003.  As 
discussed  in  section  II. B  and  C, 
applications  must  be  received  by  4:45 
p.m.  (eastern  time)  at  the  address  below. 
No  exceptions  to  the  mailing,  delivery, 
and  hand-delivery  conditions  set  forth 
in  this  notice  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  Telegram,  facsimile 
(FAX),  and  e-mail  applications  will  not 
be  honored. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  as  part  of 
this  Federal  Register  notice,  and  in  the 
Federal  Register,  which  may  be 


obtained  from  your  nearest  U.S. 
Govenunent  office  of  public  library  or 
online  at  http://www.archives.gov/ 
federal  register /index. html. 
Applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue.  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  03-05, 
Washington,  DC  20210.  Applications 
sent  by  e-mail,  telegram,  or  facsimile 
(FAX)  vkdll  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  however,  the 
applicant  bears  the  responsibility  for 
timely  submission. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey.  E-mail  address: 
barvey.lisa@dol.gov.  All  applicants  are 
advised  that  U.S.  mail  delivery  in  the 
Washington  DC  area  has  been  slow  and 
erratic  due  to  concerns  involving 
anthrax  contamination.  All  applicants 
must  take  this  into  consideration  when 
preparing  to  meet  the  application 
deadline.  It  is  recommended  that  you 
confirm  receipt  of  your  application  with 
your  delivery  service.  See  section  II.C 
for  additional  information. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 
annoimces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations  for  the 
purpose  of  promoting  school  attendance 
in  areas  of  high  and  exploitative  child 
labor  in  Brazil,  Cambodia,  and  the  West 
African  countries  of  Benin,  Burkina 
Faso,  and  Mali.  The  grant  or  grants 
awarded  under  this  initiative  will  be 
managed  by  ILAB's  International  Child 
Labor  Program  to  assure  achievement  of 
the  stated  goals.  Applicants  are 
encouraged  to  be  creative  in  proposing 
cost-effective  interventions  that  will 
have  a  demonstrable  impact  in 
promoting  school  attendance  in  areas  of 
those  coimtries  where  children  are 
engaged  in  or  are  most  at  risk  of  working 
in  the  worst  forms  of  child  labor,  and  for 
child  victims  of  trafficking. 

L  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  by  Departments 
of  Labor,  Health  and  Hiunan  Services, 
and  Education  and  Related  Agencies 
Appropriations  Act,  2002,  Pub.L.  No. 
107-116,  115  Stat.  2177  (2002). 

n.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  non-profit  organization 
capable  of  successfully  developing  and 
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implementing  education  programs  for 
child  laborers  or  children  at  risk  in  the 
countries  of  interest  is  eligible  to  apply. 
Partnerships  of  more  than  one 
organization  are  also  eligible,  and 
applicants  are  strongly  encouraged  to 
work  with  organizations  already 
undertaking  projects  in  the  coimtries  of 
interest,  particularly  local  NGOs  and 
faith  based-organizations.  (All 
applicants  are  requested  to  complete  the 
Survey  on  Ensuring  Equal  Opportunity 
for  Applicants  (0MB  No.  1225-0083), 
which  is  available  online  at  http:// 
www.  dol.gov/ILAB/gran  ts/education/ 
sga0305/bkgrdSGA03O5.htm.)  In  the 
case  of  partnerships,  a  lead  organization 
to  sign  the  agreement  must  be 
identified.  The  capability  of  an 
applicant  or  applicants  to  perform 
necessary  aspects  of  this  solicitation 
will  be  determined  under  Section  V.B 
Rating  Criteria  and  Selection. 

Please  note  that  eligible  grant 
applicants  must  not  be  classified  under 
the  Internal  Revenue  Code  as  a  501(c)(4) 
entity.  See  26  U.S.C.  501(c)(4). 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  as  amended  by  2  U.S.C. 
1611,  an  organization,  as  described  in 
section  501(cl(4)  of  the  Internal  Revenue 
Code  of  1986,  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  application  in  English  plus 
two  (2)  copies  (in  English)  of  the 
application,  must  be  submitted  tothe 
U.S.  Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416, 
Washington.  DC  20210,  not  later  than 
4:45  p.m.  eastern  time,  June  20,  2003. 
Applicants  may  submit  applications  for 
one  or  more  countries.  In  the  case  where 
an  applicant  is  interested  in  applying 
for  a  grant  in  more  than  one  country,  a 
separate  application  must  be  submitted 
for  each  country. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  and  sections  A-F  of  the 
Budget  Information  Form  SF  424A, 
available  from  ILAB's  Web  site  at  http:/ 
/www.dol.gov/ILAB/grants/education/ 
sga0305/bkgrdSGA0305.htm.  Copies  of 
these  forms  are  also  available  online 
from  the  GSA  Web  site  at  http:// 
contacts.gsa.gov/webforms.nsf /O/ 
B835648D66D1B8 

F985256A72004C58C2/$file/sf424.pdf 
and  http://contacts.gsa.gov/ 
webforms.nsf/0/5AEBlFA6 
FB3B832385256A  72004C8E77/$file/ 


Sf424a.pdf.  Part  U  must  contain  a 
technical  application  that  demonstrates 
capabilities  in  accordance  with  the 
Statement  of  Work  (section  IV.A)  and 
Rating  Criteria  (section  V.B). 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  45  single-sided 
(8-1/2"  X  ll'O,  double-spaced,  10  to  12 
pitch  typed  pages  for  each  country, 
following  the  format  presented  in  the 
Statement  of  Work  (section  V.B  Rating 
Criteria  and  Selection).  This 
requirement  includes  a  project 
document  submitted  in  the  format 
shown  in  Appendix  A.  Any  applications 
that  do  not  conform  to  these  standards 
may  be  deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
Standard  forms  and  attachments  are  not 
included  in  the  page  limit.  Each 
application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  that  two  (2) 
pages.  These  pages  are  also  not  included 
in  the  page  limits. 

The  individual  signing  the  SF  424  on 
behalf  of  the  Applicant  must  be 
authorized  to  bind  the  Applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place.by 
the  date  and  time  specified  or  it  will  not 
be  considered.  Any  application  received 
at  Procurement  Services  Center  after 
4:45  p.m.  eastern  time,  Jime  20,  2003, 
will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

1.  It  is  determined  by  the  government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  government  after  receipt 
at  the  U.S.  Department  of  Labor  at  the 
address  indicated; 

2.  It  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  June  20,  2003;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  June  20,  2003. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 


employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee  is  the  date  entered 
by  the  Post  Office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  wrapper  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted,  however  the 
applicant  bears  the  responsibility  for 
timely  submission.  Confirmation  of 
receipt  can  be  made  with  Lisa  Harvey, 
U.S.  Department  of  Labor,  Procurement 
Services  Center,  telephone  (202)  693- 
4570  (this  is  not  a  toll-free-number)  or 
e-mail:  harvey.lisa@dol.gov. 

D.  Funding  Levels 

Up  to  U.S.  $16  million  is  available 
under  this  solicitation,  with  up  to  $5 
million  for  Brazil,  up  to  $3  million  for 
Cambodia,  up  to  $2  million  for  Benin, 
up  to  $3  million  for  Burkina  Faso,.and 
up  to  $3  million  for  Mali.  USDOL  may 
award  one  or  more  grants  to  one, 
several,  or  a  partnership  of  more  than 
one  organization  which  may  apply  to 
implement  the  program.  Any 
subcontractor  must  be  approved  by 
USDOL. 

E.  Program  Duration 

The  duration  of  the  projects  funded 
by  this  SGA  is  for  four  (4)  years.  The 
start  date  of  program  activities  will  be 
negotiated  upon  awarding  of  the  grant, 
but  no  later  than  September  30,  2003. 

m.  Background  and  Program  Scope 

A.  USDOL  Support  of  Global 
Elimination  of  Child  Labor 

The  International  Labor  Organization 
(ILO)  estimated  that  211  million 


children  between  the  ages  of  five  and  14 
were  working  aroxmd  the  world  in  2000. 
Full-time  child  workers  are  generally 
unable  to  attend  school,  and  part-time 
child  laborers  balance  economic 
survival  with  schooling  from  an  early 
age,  often  to  the  detriment  of  their 
education.  Since  1995,  the  U.S. 
Congress  has  provided  USDOL  with 
funds  to  support  worldwide  technical 
assistance  programs  implemented  by  the 
ILO's  International  Program  on  the 
Elimination  of  Child  Labor  (ILO/IPEC). 
To  date,  USDOL  has  contributed  U.S. 
$157  million  to  ILO/IPEC,  making  the 
United  States  the  program's  largest 
donor  and  a  leader  in  global  efforts  to 
combat  child  labor. 

Programs  funded  by  USDOL  have 
evolved  from  targeted  action  programs 
in  specific  sectors  to  more 
comprehensive  efforts  that  target  the 
worst  forms  of  child  labor  as  defined  by 
ILO  Convention  182.  Convention  182 
lists  four  categories  of  the  worst  forms 
of  child  labor,  and  calls  for  their 
immediate  elimination: 

•  All  forms  of  slavery  or  practices 
similar  to  slavery,  such  as  the  sale  and 
trafficking  of  children;  debt  bondage 
and  serfdom  and  forced  or  compulsory 
labor;  including  forced  or  compulsory 
recruitment  of  children  for  use  in  armed 
conflict; 

•  The  use,  procurement  or  offering  of 
a  child  for  prostitution,  production  of 
pornography  or  pornographic 
performances; 

•  The  use,  procurement  or  offering  of 
a  child  for  illicit  activities,  in  particular 
for  tjie  production  and  trafficking  of 
drugs  as  defined  in  the  relevant 
international  treaties; 

•  Work  which  by  its  nature  or  by  the 
circumstances  by  which  it  is  carried  out, 
is  likely  to  harm  the  health,  safety,  and 
morals  of  children. 

In  determining  the  types  of  work 
likely  to  harm  the  health,  safety  and 
morals  of  children.  Convention  182 
considers  the  following:  Work  which 
exposes  a  child  to  physical, 
psychological  or  sexual  abuse;  work 
underground,  underwater,  at  dangerous 
heights  or  in  confined  workplaces;  work 
with  dangerous  machinery,  equipment 
and  tools  or  handling  or  transporting 
heavy  loads;  work  in  an  unhealthy 
environment  including  exposure  to 
hazardous  substances,  agents  or 
processes,  or  to  temperatures,  noise 
levels  or  vibrations  damaging  to  the 
health;  work  for  long  hours  or  night 
work  where  the  child  is  unreasonably 
confined  to  the  premises, 

Children  who  are  trafficked  are  among 
the  most  exploited,  and  qualify  as 
victims  of  the  worst  forms  of  child  labor 
equivalent  to  slavery  under  ILO 


Convention  182.  Trafficked  children 
who  work  full-time  are  generally  unable 
to  attend  school.  Furthermore,  children 
who  are  trafficked  have  often  dropped 
out  of  school  early  or  have  never 
attended  school  at  all. 

The  existence  of  child  labor  and  the 
trafficking  of  children  for  exploitative 
employment  have  many  implications  for 
a  country.  In  source  commimities  from 
which  children  are  trafficked,  sending  a 
child  to  be  employed  far  from  home 
influences  others  to  do  likewise.  The 
negative  effects  of  trafficking  include 
poorly  educated  children  vdth  low 
skills  who  return  to  thefr  communities 
traiunatized,  in  iU  health  (e.g.,  HIV/ 
AIDS,  sexually  transmitted  diseases, 
drug  addiction),  and  susceptible  to 
premature  death.  It  is  often  challenging 
to  reintegrate  these  children  into 
communities  that  are  already  resource- 
poor  and  overburdened  with  social 
problems.  Contrary  to  the  belief  that 
migration  of  children  is  a  solution  to 
poverty,  it  often  reproduces  it  and  leads 
to  other  social  problems. 

It  is  important  to  undertake  education 
initiatives  for  children  involved  in  child 
labor  and  their  at-risk  siblings.  It  is  also 
important  to  educate  children  who  are 
victims  of  or  susceptible  to  trafficking, 
because  their  lack  of  schooling  hinders 
their  personal  development,  as  well  as 
that  of  a  modem  workforce,  o'^erall 
labor  market  reform,  poverty  reduction 
and  social  progress.  Education  is  a  key 
investment  that  has  been  linked  to  the 
acceleration  of  a  nation's  productivity 
and  socioeconomic  development.  Poorly 
educated  workers  tend  to  earn  less,  live 
in  poverty,  and  may  in  turn  send  their 
own  children  to  work  at  a  young  age. 
Consequently,  it  is  important  to  keep 
children  in  educational  settings  instead 
of  in  workplaces.  Further,  keeping 
children  in  school  protects  them  from 
the  abuses  of  child  labor  and  trafficking. 

From  FY  2001  to  FY  2003,  in  addition 
to  U.S.  $135  million  earmarked  for  ILO/ 
IPEC  efforts,  U.S.  $111  million  was 
appropriated  to  USDOL  for  a  Child 
Labor  Education  Initiative  to  fund 
programs  aimed  at  increasing  access  to 
quality,  basic  education  in  areas  with  a 
high  incidence  of  abusive  and 
exploitative  child  labor.  The  grant(s) 
awarded  under  this  solicitation  will  be 
funded  through  this  initiative. 

USDOL's  Child  Labor  Education 
Initiative  seeks  to  nurture  the 
development,  health,  safety  and 
enhanced  future  employability  of 
children  around  the  world  by  increasing 
access  to  basic  education  for  children 
removed  from  work  or  at  risk  of  entering 
into  labor.  Child  labor  elimination 
depends  in  part  on  improving  access  to, 
quality  of,  and  relevance  of  education. 


The  Child  Labor  Education  Initiative 
has  four  goals: 

1.  Raise  awareness  oTf  the  importance 
of  education  for  all  children  and 
mobilize  a  wide  array  of  actors  to 
improve  and  expand  education 
infrastructures; 

2.  Strengthen  formal  and  transitional 
education  systems  that  encourage 
working  children  and  those  at  risk  of 
working  to  attend  school; 

3.  Strengthen  national  institutions 
and  policies  on  education  and  child 
labor;  and 

4.  Ensure  the  long-term  sustainability 
of  these  efforts. 

B.  Barriers  to  Education  for  Working 
Children  and  Country  Background 

1.  Child  Labor  and  Barriers  of  Access  to 
Education 

Throughout  the  world  there  are 
complex  causes  to  child  labor  as  well  as 
barriers  to  education  for  children 
engaged  in  or  at  risk  of  child  labor. 
These  include: 

•  Poverty — when  families  need 
children's  income  for  survival,  there  is 
a  high  opportunity  cost  to  enrolling  a 
child  in  school,  and  the  direct  and 
indirect  costs  of  schooling  are 
unaffordable. 

•  Education  system  barriers — which 
include  low  quality  and  relevance  of 
education  and  curricula;  low  teacher 
training/preparation  of  school  personnel 
to  address  education  of  children  with 
special  needs,  such  as  child  laborers; 
poor  teaching  methods;  lack  of  or  weak 
systems  to  address  reintegration  of 
dropouts,  or  to  provide  equivalency 
and/or  bridge  programs  between  non- 
formal  and  formal  or  vocational 
education. 

•  Infrastructure  barriers — which 
include  distance  to  school;  inadequate 
school  buildings  (too  small,  too  few 
primary',  secondary  or  vocational 
schools);  overcrowded  schools;  lack  of 
open  spaces  for  physical  activity  and 
related  facilities;  lack  of  transportation; 
lack  of  latrines,  water,  electricity  and 
other  basic  infrastructure. 

•  Legal  and  policy  barriers — which 
include  policies  that  discourage  school 
enrollment  and  retention,  weak  law 
enforcement,  or  non-existent, 
inconsistent  or  inadequate  education 
policies  for  working  children. 

•  Besource  gaps — which  include 
either  overall  low  level  of  resources 
within  the  coimtry,  or  a  low  allocation 
of  existing  resources  relative  to  the 
needs  of  working  children,  or  to  child 
labor  eradication  or  education  goals  set 
by  government  policies. 

•  Institutional  barriers — which 
include  weaknesses  that  hamper  an 


25632 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


25633 


organization's  ability  to  effectively 
implement  programs,  and/ or  limited 
coordination  among  social  partners 
(various  level  of  government,  NGOs, 
private  sector)  to  match  existing 
resources  to  education  gaps  and  needs 
of  working  children. 

•  Informational  gaps — which  include 
lack  of  information  on  the  education 
needs  of  child  laborers  or  their 
educational  performance  so  as  to 
develop  relevant  and  targeted  programs; 
lack  of  available  relevant  social 
indicator  data  to  identify,  target  and 
map  families  with  working  children; 
lack  of  consistent  monitoring  and 
evaluation  of  programs  to  draw  lessons 
learned,  or  limited  awareness  on  the 
part  of  different  actors  of  the  benefits  of 
education  for  working  children. 

•  Demographic  characteristics  of 
children  and/or  families — which 
include  factors  that  put  a  child  at  higher 
risk  of  child  labor  and  lack  of  access  to 
education,  such  as  belonging  to  an 
ethnic  group,  gender  or  social  class, 
family  composition  [e.g.,  single  head  of 
household  or  polygamous  household, 
multiple  siblings,  etc.),  being  overage 
relative  to  grade. 

•  Cultural  and  traditional  practices — 
which  include  community  attitudes  that 
children  should  work  and  help  the 
family,  and  attitudes  and  practices 
towards  gender  and  social  roles. 

•  Weak  labor  markets  and  lack  of 
employment  for  those  more  educated, 
which  diminish  the  perceived  value  of 
an  education,  and  increases  the  value  of 
early  entry  into  the  labor  market. 

Although  these  elements  and 
characteristics  tend  to  exist  throughout 
the  world  in  areas  of  high  child  labor, 
they  manifest  themselves  and/or 
combine  in  particular  ways  in  each 
country  of  interest  in  this  solicitation.  In 
their  response  to  the  solicitation, 
applicants  should  be  able  to  identify  the 
specific  barriers  to  education  and  the 
education  needs  of  specific  children 
targeted  in  their  project  (e.g.,  children 
withdrawn  from  work,  children  at  high 
risk  of  drop  out  into  the  labor  force, 
children  still  working  in  a  particular 
sector,  etc.).  Short  backgroimd 
information  on  education  and  child 
labor  in  each  of  the  countries  of  interest 
is  provided  below.  For  additional 
information  on  child  labor  in  these 
coimtries,  applicants  are  referred  to  The 
Department  of  Labor's  2001  Findings  on 
the  Worst  Forms  of  Child  Labor 
available  at  http://www.dol.gov/ILAB/ 
media/reports/iclp/tda2001  / 
overview.htm  or  in  hard  copy  from  Lisa 
Harvey,  U.S.  Department  of  Labor, 
Procxu^ment  Services  Center,  telephone 
(202)  693-4570  (this  is  not  a  toU-free- 
nimaber)  or  e-mail:  harvey.lisa@dol.gov. 


2.  Country  Background 
Brazil 

In  2000,  the  ILO  estimated  that  14.4 
percent  of  children  of  between  the  ages 
of  10  and  14  in  Brazil  were  working. 
The  major  sectors  where  children  work 
are  agriculture,  mining  and  charcoal 
industries,  domestic  service,  scavenging 
in  garbage  dumps,  prostitution, 
pornography,  and  drug  trafficking.  Child 
labor  is  most  frequent  in  northern  and 
northeastern  Brazil  where  it  is  estimated 
that  there  are  over  700,000  children  and 
adolescents  working  in  fanning  and 
agricultiue  alone. 

Most  child  laborers  in  Brazil  come 
from  families  whose  per  capita  income 
is  less  than  one  minimum  monthly 
wage.  Throughout  the  1990s  improving 
family  income  and  breaking  the  cycle  of 
poverty  through  education  have  been  at 
the  core  of  Brazil's  policies  to  fight  child 
labor.  At  the  Fede^  level,  Brazil 
administers  various  programs 
implemented  by  different  ministries, 
and  has  developed  commissions  to 
address  issues  related  to  child  labor. 
Each  state  has  a  group  designated  to 
report  to  the  Ministry  of  Labor  and 
Eniployment  on  local  activities  and 
initiatives  aimed  to  eliminate  child 
labor. 

Brazil's  most  widespread  and 
innovative  child  labor  prevention  and 
elimination  initiatives  are  the  Bolsa 
Escola  Program  (school  scholarship)  and 
PETI  (Child  Labor  Elimination 
Program).  The  Ministry  of  Education 
oversees  the  Bolsa  Escola  program, 
which  benefits  over  eight  million 
children  and  provides  mothers  with  a 
Monetary  stipend  in  retiun  for 
children's  school  attendance.  The 
program  is  the  largest  of  its  kind  in  the 
world.  The  PETI  program,  administered 
by  the  Ministry  of  Social  Assistance  and 
Advancement,  gives  stipends  to  families 
that  remove  children  from  the  worst     - 
forms  of  child  labor  and  keep  them  in 
school.  Approximately  800,000  children 
under  the  program  attend  public  school 
and  a  Jornada  Ampliada  (extended 
school  day)  program,  to  discourage  them 
from  working  before  or  after  school. 

At  the  core  of  these  programs  is  the 
notion  that  work  has  a  negative  effect  on 
the  educational  development  of 
children  and  adolescents.  In  Brazil,  the 
illiteracy  rate  among  child  workers  is  20 
percent  compared  to  8  percent  for 
children  who  do  not  work.  Providing 
education  to  child  workers  or  children 
at  risk  of  working  supports  objectives  of 
Brazil's  Education  for  All  (EFA)  Ten- 
Year  Plan  (1994-2003),  and 
implementation  of  compulsory 
attendance  policies  for  ages  seven  to  14 
(grades  one  through  eight).  Basic 


education  through  grade  eight  is  free. 
Prompted  by  the  Word  Conference  on 
Education  for  All  in  1990,  Brazil  set  its 
goals  to  achieve  equity  through  quality 
education  for  eill  by  the  year  2003. 
Implementation  of  Brazil's  EFA  Plan  has 
attempted  to  address  a  number  of  the 
country's  core  objectives,  which  are:  (1) 
Universal  access  to  basic  education;  (2) 
education  expansion;  (3)  valorization  of 
the  teaching  profession;  and  (4) 
improvement  of  the  quality  of  public 
education. 

Although  access  to  basic  education  in 
Brazil  has  increased  tremendously  in 
the  last  ten  years,  the  quality  of 
education,  particularly  in  rural  areas, 
has  suffered.  In  many  cases,  schools  do 
not  offer  classes  above  the  fourth  grade, 
and  when  they  do,  curricula  are  often 
not  contextual  to  students'  lives  and 
teachers  are  poorly  motivated.  In  • 

addition,  the  minimiun  age  for  work 
(16)  and  the  age  at  which  compulsory 
schooling  ends  (14)  are  not  harmonized. 
As  a  result,  adolescents  have  few 
options  and,  out  of  economic  need, 
often  choose  to  work  illegally  beginning 
at  age  14.  These  adolescents  often 
engage  in  hazardous  activities  without 
social  benefits  or  legal  recourse.  All  of 
the  factors  above,  combined  with  real 
economic  needs  of  students,  contribute 
to  the  high  dropout  rates  of  youth  who 
leave  school  to  work. 

As  a  result  of  improved  education 
policy  and  practice,  Brazil  has  achieved 
many  educational  successes  over  the 
past  decade,  including  for  working 
children.  Yet  numerous  barriers  to  the 
education  of  working  children  in  Brazil, 
particularly  in  rural  and  peri-urban 
areas  in  the  north  and  northeast  regions, 
still  remain.  The  most  important  gaps/ 
needs  for  improving  the  education  of 
child^n  removed  from  child  labor 
include:  (1)  Poor  quality  of  education 
for  both  classroom  and  extended  day 
programs;  (2)  lack  of  job  and  skills 
training  for  older  children;  (3)  need  for 
improved  coordination  of  programs  and 
services  between  federal,  state, 
municipal  governments,  and  civil 
society  in  the  delivery  of  educational 
programs  at  the  community  level;  and 
(4)  gaps  in  data  collection,  knowledge 
management  and  evaluation  of 
educational  initiatives  that  allow  for 
improved  identification  of  target 
popidations,  and  performance 
evaluation  and  assessment  of  impact. 
The  project  funded  by  this  solicitation 
will  contribute  to  efforts  already 
underway  to  prevent  and  eliminate 
hazardous  child  labor  by  addressing 
specific  barriers  to  education,  and  by 
expanding  and  improving  the  impact  of 
existing  programs. 


Cambodia 

A  2001  child  labor  study  conducted 
by  the  Cambodian  National  Institute  of 
Statistics  found  that  over  1.5  million 
children  aged  five  to  14,  or  about  45 
percent  of  the  age  group,  were  working, 
almost  one-fourth  of  them  more  than  35 
hours  per  week.  Rates  of  labor 
participation  by  gender  were  relatively 
equal.  Many  working  children  appear 
particularly  vulnerable  to  exploitation, 
such  as  the  20,000  working  diildren 
under  the  age  of  15  who  reported  living 
away  from  home  during  the  survey 
period.  In  addition,  Cambodian  children 
are  engaged  in  some  of  the  worst  forms 
of  child  labor,  such  as  commercial 
sexual  exploitation  (CSE).  Cambodia  is 
reported  to  be  a  country  of  origin,  transit 
and  destination  for  trafficking  in 
persons,  including  children,  for  the 
purposes  of  CSE  and  various  forms  of 
work,  including  labor  and  begging. 
Internal  trafficking  of  children  also 
occurs.  Children,  primarily  girls,  also 
work  as  domestic  servants,  and  many  of 
them  do  not  attend  school.* 

In  this  context,  the  Government  of 
Cambodia  has  made  significant  efforts  to 
improve  access  to  quality  education  for 
children.  In  May  2001,  the  Ministry  of 
Education,  Youth  and  Sports  (MOEYS) 
published  its  Education  Strategic  Plan 
2001-2005,  which  established  priorities 
to  expand  access  to  quality  education 
opportunities,  and  to  increase  the 
institutional  capacity  of  local  schools 
and  communities  for  involvement  in 
educational  decision-making.  The  plan 
includes  multiple  targets  that  are  of 
relevance  to  working  and/or  vulnerable 
children,  including  efforts  to  increase 
enrollment  at  the  primary  and 
secondary  levels;  mainstreaming 
children  back  into  school;  improving 
gender  parity;  improving  educational 
quality;  and  increasing  persistence  and 
retention  indicators. 

The  government's  abolition  of  start-of- 
year  primary  school  entry  fees  in  2001 
reportedly  led  to  a  large  increase  in 
gross  and  net  enrollment  rates.  Marked 
progress  has  also  been  made  in 
extending  access  to  education  through 
secondary  school  construction  and 
primary  school  expansion.  NGOs  are 
also  active  in  improving  access  to  and 
quality  of  education,  and  work  at  the 
grassroots  level  with  local  govenunent 
officials  and  communities.  Several 
scholarship  programs,  including  a  new 
large-scale  effort  by  the  government, 
target  vulnerable  girls  to  ensure  that 
they  enroll  in  secondary  schools, 
particularly  since  the  dropout  rate  is 
disproportionately  higher  for  girls.  A 
Non-Formal  Education  (NFE) 
Department  within  MOEYS  focuses  on 


delivering  tailored  education  services  to 
meet  the  needs  of  people  of  all  ages, 
including  working  children  and 
children  out  of  school. 

As  a  result  of  these  efforts,  access  to 
education  has  improved,  as  have 
efficiency  indicators  such  as  recent 
reductions  in  repetition  rates.  However, 
there  are  still  large  educational 
disparities  at  the  provincial  and  district 
levels,  and  serious  gender  and  rural- 
iu"ban  gaps  remain.  Dropout  continues 
to  be  a  problem.  Furthermore, 
significant  numbers  of  children  are 
effectively  barred  from  returning  to  the 
formal  school  system  if  they  drop  out 
temporarily,  as  children  above  the  age  of 
12  are  unable  to  enter  grades  1-3.  The 
government  has  developed  an  NFE 
strategy,  but  implementation  of  many 
aspects  of  it,  including  providing  NFE 
with  a  view  to  mainstreaming 
recipients,  is  still  in  the  early  stages. 

Banteay  Meanchey,  Otdar  Meanchey, 
Battambang,  Siem  Reap,  Prey  Veng, 
Svay  Rieng,  and  Kampong  Cham  have 
been  identified  as  provinces  containing 
significant  numbers  of  children  at  risk 
of  the  worst  forms  of  child  labor, 
particularly  trafficking  and  CSE. 
Applicants  are  requested  to  select  up  to 
three  provinces  in  which  to  focus 
interventions  in  selected  areas  where 
there  is  high  risk  to  children  of  being 
trafficked  and/or  becoming  engaged  in 
CSE.  The  areas  selected  should 
demonstrate  the  applicant's  clear 
understanding  of  risk  factors  that 
constitute  barriers  to  the  education  of 
children  engaged  in  or  at  risk  of  child 
labor.  Applicants  are  strongly 
encoiu*aged  to  focus  activities  on  the 
primary  school  level  and  on  the 
transition  to  secondary  school  for  two 
main  populations:  children  who  have 
dropped  out  of  school  (or  never 
enroUed)  who  wish  to  return  and 
reintegrate  into  the  formal  school  or 
pursue  alternative  education,  and 
children  in  primary  school  who  are  at 
risk  of  dropping  out. 

Applicants  are  also  strongly 
encouraged  to  demonstrate  how  project 
activities  can  inform  policies  to  develop 
a  replicable  and  sustainable  strategy  that 
can  be  brought  to  scale  for  larger 
numbers  of  working  children.  This 
approach  would  include  identification 
of  common  factors  causing  children  to 
drop  out  and/or  fail  to  enroll  in  the 
formal  schools,  barriers  to  re-entry  for 
children  engaged  in  or  at  risk  of  child 
labor,  and  successful  models  for 
mainstreaming  children  ftt)m  NFE  to  the 
formal  education  system.  In  particular, 
proposals  should  demonstrate  how 
activities  will  complement,  extend  and 
reinforce  the  objectives  of  existing 
national  and  NGO  efforts  and  the  plans 


of  the  government  of  Cambodia. 
Proposals  may  also  link  with  other  U.S. 
government-funded  or  international 
donor  efforts. 

West  Africa 
Benin 

In  2000,  the  ILO  estimated  that  26.5 
percent  of  children  between  the  ages  of 
10  and  14  in  Benin  were  working. 
Children  as  young  as  seven  years  old 
work  on  family  farms,  as  domestic 
servants,  on  lu-ban  construction  sites,  in 
public  markets,  and  in  other  small 
enterprise-based  jobs.  In  addition, 
children  are  trafficked  within  Benin  to 
the  urban  areas  of  Cotonou,  Parakou  and 
Porto  Novo.  There  is  also  the  traditional 
practice  of  vidomegon,  which  involves 
poor  rural  families  placing  children 
(typically  daughters)  in  the  homes  of 
wealthier  families,  often  relatives,  so 
that  the  children  may  work  and  receive 
an  education.  However,  the  practice 
often  degenerates  into  exploitation  as 
children  are  forced  to  work  as  domestic 
servants,  for  long  hours  and  with  littie 
or  no  access  to  education  or  wages. 

Benin  is  also  a  source,  destination  and 
transit  country  for  the  cross-border 
trafficking  of  children.  Beninese 
children  are  usually  trafficked  into 
Nigeria,  Cameroon.  Cote  d'lvoire, 
Gabon,  and  Niger,  and  the  country 
receives  children  from  Burkina  Faso, 
Niger  and  Togo.  Trafficked  children  are 
often  employed  as  agricultural  workers, 
domestic  servants,  and  commercial  sex 
workers.  More  than  half  of  internally 
trafficked  children  are  girls,  while  the 
majority  of  externally  trafficked 
children  are  boys.  Boys  who  are 
trafficked  internationally  often  go  to 
work  on  cocoa,  coffee  or  cotton 
plantations  in  Cote  d'lvoire,  or  for 
fishing  or  manual  labor  in  informal 
workshops.  Many  girls  who  are  victims 
of  cross-border  trafficking  are  brought  to 
Gabon  to  work  as  domestic  servants. 

Most  victims  of  child  labor  and  child 
trafficking  originate  fixtm  rural  areas  and 
tend  to  have  little,  if  any,  education 
even  though  primary  education  in  Benin 
is  free  and  compulsory  for  children 
between  the  ages  of  six  and  11  years. 
Indirect  and  opportunity  costs  of 
attending  school  are  two  major  barriers 
that  keep  children  out  of  school.  The 
gross  primary  enrollment  rate  in  1998 
was  84.2  percent,  although  there  was  a 
significant  gap  in  boys'  and  girls' 
enrollment  rates.  There  is  also  a 
considerable  disparity  between  the 
genders  in  attendance  rates. 

A  1997  conference  identified  and 
prioritized  weaknesses  in  the  education 
system.  Among  the  top  concerns  listed 
were  a  shortage  of  trained  teachers. 
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inadequate  school  infrastructure,  and 
illiteracy  (particularly  among  parents), 
all  of  which  contribute  to  high  dropout 
rates.  Exacerbating  this  problem  is  the 
lack  of  education  alternatives  for 
children  who  have  returned  home  or 
who  have  been  removed  from  hazardous 
labor  siti^ations. 

Furthermore,  their  communities  are 
not  organized  to  receive  them  and 
provide  them  with  an  education. 

In  response  to  these  challenges,  in 
1999  the  Ministry  of  Family,  Social 
Protection  and  Solidarity  established  a 
unit  for  Family  and  Childhood  that 
works  on  a  variety  of  programs  to 
combat  child  trafficking,  including 
creating  village  vigilance  committees 
and  building  crisis  centers  for  children. 
The  Ministry  of  Family  also  works  to 
provide  educational  spaces  for  child 
laborers,  particularly  those  engaged  in 
domestic  service  and  vidomegons. 

TIfe  National  Commission  on  Child 
Rights,  an  inter-ministerial  committee 
headed  by  the  Ministry  of  Justice, 
Legislation  and  Hiunan  Rights  that 
includes  representatives  from  NGOs, 
religious  organizations  and  Parent- 
Teacher  Associations,  was  established 
in  2000.  The  international  media 
attention  attracted  in  2001  as  a  result  of 
the  Etireno,  a  ship  that  was  believed  to 
have  originated  in  Benin  and  was 
reported  to  be  transporting  trafficked 
cldldren,  prompted  the  Government  of 
Benin  to  increase  its  efforts  to  combat 
child  trafficking  and  child  labor.  These 
efforts  included  the  development  of  a 
two-year  action  plan  (2001-2003)  by  the 
National  Commission  on  Child  Rights  to 
combat  trafficking.  Benin  is  also  one  of 
nine  countries  participating  in  a 
USDOL-funded  project  to  combat  the 
trafficking  of  children  for  exploitative 
labor  in  West  and  Central  Africa, 
described  at  http://www.dol.gov/EAB/ 
gfxmts/ education/ sga0305/ 
bkgrdSGA0305.htm. 

In  October  2002,  the  government  of 
Benin  developed  a  rapid  response  plan 
(plan  d'urgence)  to  combat  child 
trafficking,  which  includes  activities  to 
improve  legislation  and  strengthen  child 
protection  efforts.  Also  in  2002,  the 
National  Committee  against  Child 
Trafficking  was  formed. 

Benin  has  already  made  strides  in 
fighting  child  trafficking  and  promoting 
education,  particidarly  within  the 
formal  system.  In  order  to  foster 
sustainability  and  build  on  existing 
activities  and  achievements, 
applications  should  take  into  account 
existing  programs  and  seek  to  fill  gaps 
that  have  not  already  been  addressed. 
Applicants  should  especially  consider 
the  need  for  and  availability  of  formal 
versus  non-formal,  transitional  or 


vocational  education  programs  in 
proposed  target  areas,  and  tailor 
approaches  accordingly.  USDOL  woidd 
also  like  to  ensure  that  the  EI  project 
complements  efforts  in  Benin  already 
funded  by  the  U.S.  government  without 
duplicating  them. 

Burkina  Faso 

In  2000,  the  ILO  estimated  that  43.5 
percent  of  children  between  the  ages  of 
10  and  14  in  Buirkina  Faso  were 
working.  Most  working  children  in  the 
country  are  found  in  agricultiu-e,  gold 
mining  and  washing,  and  informal 
sector  activities  including  domestic 
service.  Children  often  start  working  in 
the  mining  sector  as -part  of  households, 
at  ages  as  young  as  six.  The  HIV/ AIDS 
epidemic  has  also  orphaned  numerous 
children,  thereby  increasing  the 
popidation  of  street  children,  an  at-risk 
group  for  child  labor,  in  Ouagadougou 
and  Bobo-Dioulasso. 

Due  in  part  to  its  geographic  location, 
Burkina  Faso  is  a  sending,  receiving  and 
transit  coimtry  for  trafficked  children. 
Yet  few  statistics  are  available  on  the 
phenomenon.  Furthermore,  there  is  low 
public  recognition  of  child  trafficking  as 
a  problem  and  there  is  a  perception  that 
sending  a  child  to  work  through 
trafficking  increases  family  income.  The 
salaries  or  promised  salaries,  albeit 
small,  give  villagers  cause  to  believe 
that  money  is  to  be  made  in  exodus.  In 
reality,  the  middlemen  who  recruit, 
transport,  and  place  children  generally 
live  off  the  earnings,  each  receiving  a 
portion  of  the  money  promised  to  the 
child  or  family. 

External,  or  cross-border,  trafficking 
represents  roughly  one-quarter  of 
intercepted  children,  and  the  countries 
most  believed  to  receive  children  are 
Cote  d'lvoire,  Nigeria,  and  Mali,  with 
smaller  nimibers  going  to  Gabon  and 
Niger.  The  majority  of  externally 
trafficked  children  tend  to  be  boys 
whose  primary  destination  is  Cote 
d'lvoire.  Foreign  children  working  in 
Cote  d'lvoire  are  at  greater  risk 
considering  the  current  political  unrest 
in  that  country. 

Seventy-four  percent  of  trafficked 
children  intercepted  between  September 
2001  and  May  2002  were  moving 
internally.  Of  these  children,  65  percent 
were  gfrls.  In  general,  children  are 
trafficked  from  rural  areas  such  as 
Tougan,  Gaoua,  and  Diebougou  into 
Bobo-Dioulasso,  Ouagadougou  and 
Ouahigouya  where  they  work  as 
domestic  servants,  street  vendors,  and 
in  prostitution.  An  ILO  study  estimated 
that  more  than  81,000  children  in  Bobo- 
Dioulasso  and  Ouagadougou  have  been 
internally  trafficked  and  placed  in  work 
situations  by  an  intermediary. 


Elsewhere  children  are  moved  from 
the  northern  and  central  villages, 
especially  in  the  Dedougou  and  Boromo 
regions,  for  agricultiual  work  in  the 
regions  of  Bobo-Dioulasso  and  Banfora. 
Both  boys  and  girls  work  in  cotton 
production,  an  especially  arduous  and 
dangerous  job  considering  the  hoius  of 
<work,  the  intensive  physical  labor,  and 
the  use  of  pesticides.  Cotton  producers 
in  Kompienga  and  the  provinces  of 
N'Gourma,  Tapoa  and  Gnagna  also  hire 
migrant  children.  Since  this  work  is 
seasonal,  children  may  return  home  at 
the  end  of  the  season. 

Many  codes  in  the  penal  system 
regulate  children's  work  and  protection, 
but  child  trafficking  itself  is  not  illegal. 
The  Ministry  of  Social  Action  and 
National  Solidarity  has  drafted  a 
National  Action  Plan  on  Child 
Trafficking,  and  is  working  with  the 
Ministry  of  Justice  to  revise  national 
legislation  to  address  child  trafficking. 
The  Ministry  of  Social  Action  has  also 
established  Vigilance  and  Surveillance 
Committees  that  involve  representatives 
from  the  Ministry  of  Employment, 
police,  local  authorities  and  NGOs, 
employers  and  transport  companies, 
among  others.  The  government  of 
Burkina  Faso  has  drafted  an  agreement 
with  Cote  d'lvoire  to  address  child 
trafficking  between  the  two  coimtries, 
but  the  process  has  stalled  due  to  the 
current  political  situation  in  Cote 
d'lvoire.  Burkina  Faso  is  one  of  nine 
countries  participating  in  a  USDOL- 
funded  project  to  combat  the  trafficking 
of  children  for  exploitative  labor  in 
West  and  Central  Africa,  described  at 
http://www.doI.gov/ILAB/grants/ 
education/sga0305/bkgrdSGA0305.ht_. 

Studies  of  repatriated  children  who 
have  been  trafficked  show  that  most 
have  received  littie,  if  any,  schooling. 
Many  are  from  rural,  illiterate 
households.  Nationwide,  adult  literacy 
rates  hover  aroimd  24  percent,  with  less 
than  15  percent  of  the  adult  female 
population  qualifying  as  literate. 

Although  education  in  Burkina  Faso 
is  compulsory  from  ages  six  to  16,  the 
minimum  age  to  work  is  14.  In  1998,  the 
gross  primary  enrollment  rate  was  42.3 
percent,  and  the  gap  between  boys'  and 
girls'  enrollment  was  significant  (50 
percent  for  boys  and  34.5  percent  for 
girls).  School  enrollment  is  also  lower  in 
rural  areas  (especially  in  the  eastern 
region  of  the  covmtry),  and  girls  are 
particularly  affected.  Other  problems 
that  plague  the  education  system 
include  a  shortage  of  trained  teachers, 
high  teacher  absenteeism,  inadequate 
infrastructure,  a  French-only  system  of 
instruction,  and  a  perception  that 
education  is  not  beneficial  (especially  in 
the  case  of  gfrls).  Inaccessibility  of 


schools  in  rural  areas  is  exacerbated  by 
a  predominance  of  male  teachers,  which 
also  reduces  girls'  attendance. 

In  order  to  extend  the  reach  of  the 
education  system,  the  Burkinabe 
government  has  opened  bilingual 
satellite  schools  in  several  communities 
where  full  cycle  schools  are  too  far  away 
for  younger  children,  or  where  older 
children  were  unable  to  attend  school  at 
the  appropriate  age.  Upon  completing 
three  years  at  these  schools,  children 
can  travel  longer  distances  to  the  nearest 
primary  school.  The  government  has 
also  established  non-formal  basic 
education  centers  for  older  children 
who  have  not  gone  to  school.  Education 
at  these  centers  is  bilingual  and 
includes  vocational  training. 

In  September  of  2002,  the  government 
of  Burkina  Faso  laimched  a  10- Year 
Basic  Education  Development  Plan 
(2001-2010),  which  forms  part  of  the 
coimtry's  poverty  reduction  strategy. 
Among  the  goals  that  the  plan 
(commonly  referred  to  as  PDDEB)  to  be 
achieved  by  2010  are:  70  percent  school 
enrollment,  40  percent  literacy,  3000 
satellite  schools,  and  3000  centers  for 
non-formal  basic  education.  The  two 
primary  focus  areas  of  PDDEB  are  to 
increase  educational  access  and  to 
improve  the  quality  and  efficiency  of 
schooling.  PDDEB  also  envisions 
increasing  girls'  enrollment  to  65 
percent,  addressing  regional  educational 
disparities,  and  strengthening  the 
capacity  of  the  educational  system. 

Given  the  low  rates  of  literacy  and 
school  enrollment  in  Burkina  Faso  and 
the  widespread  extent  of  child  labor  and 
trafficking,  applicants  should  be 
strategic  in  selecting  imderserved  areas 
with  high  rates  of  child  labor  or 
trafficking,  and  inadequate  educational 
options.  Applications  should  be  as 
specific  as  possible  in  terms  of  the 
population  to  be  targeted  and  services  to 
be  provided,  taking  care  that  proposed 
goals  and  objectives  are  realistic  and 
achievable  in  the  given  timeframe.  More 
importantly,  in  view  of  the  fact  that 
PDDEB  addresses  many  of  the  concerns 
outlined  above  and  has  the  commitment 
of  key  stakeholders,  activities  proposed 
should  support  PDDEB  goals  and  work 
within  its  framework.  A{)plications 
should  clearly  explain  how  proposed 
activities  fit  into  the  10-year  plan,  and 
the  contribution  they  will  make  to 
achieving  its  goals. 

Mali 

In  2000,  the  ILO  estimated  that  51.1 
percent  of  children  between  the  ages  of 
10  and  14  in  Mali  were  working. 
Children  work  in  the  agricultiiral  sector, 
in  gold  mining  and  gold  washing,  and 
as  domestic  servants  in  urban  areas. 


Children  who  are  under  the  tutelage  of 
religious  teachers  have  also  been  found 
begging  on  the  streets.  Although  details 
vary,  it  is  often  reported  that  Malian 
children,  the  majority  of  them  boys,  are 
trafficked  outside  of  the  country, 
predominantly  to  Cote  d'lvofre,  to  work 
on  coffee,  cotton  and  cocoa  farms.  It  is 
also  reported  that  gfrls  are  trafficked  to 
Cote  d'lvoire  to  work  as  domestic 
servants.  Children  are  trafficked  by 
agents  from  organized  networks  who 
promise  parents  to  provide  the  children 
with  paid  employment  abroad. 
Commercial  farm  owmers  reportedly  pay 
traffickers  between  U.S.  $22  and  $43  per 
child. 

Since  1998  Mali  has  been  building  its 
capacity  to  combat  child  labor  at  the 
national  and  regional  levels.  It  is  one  of 
nine  countries  participating  in  a 
USDOL-funded  project  to  combat  the 
trafficking  of  children  for  exploitative 
labor  in  West  and  Central  Africa, 
described  at  http://www.dol.gov/RAB/ 
grants/ education/ sga0305/ 
bkgrdSGA0305.htm_.  In  collaboration 
with  various  private  organizations,  the 
president  of  Mali  laimdied  an 
awareness  raising  campaign  on  child 
labor  in  January  2002.  In  March  2002, 
the  Government  of  Mali  ratified  ILO 
Convention  138  on  the  Minimum  Age 
for  Work.  The  government  also  has 
plans  to  implement  a  national  child 
labor  survey  to  measure  the  nature  and 
extent  of  child  labor.  In  addition,  the 
governments  of  Mali  and  Cote  d'lvoire 
signed  a  cooperative  agreement  in  2000 
to  control  cross-border  trafficking.  The 
strategy  includes  the  monitoring  and 
prevention  of  child  trafficking,  and  the 
repatriation  and  rehabilitation  of 
children  who  have  been  trafficked. 

A  large  number  of  returned  trafficked 
children  are  ethnically  Dogon.  These 
children  come  from  the  impoverished, 
rural  areas  of  KoiUikoro  and  Mopti. 
Thefr  families  traditionally  raise  petit- 
millet  crops,  which  have  short  harvests 
from  June  until  September.  Since  the 
harvest  is  managed  mostly  by  women, 
the  Dogon  men,  well-knowm  for  thefr 
physical  labor,  tend  to  migrate  to  other 
rural  and  urban  areas  in  search  of 
seasonal  work.  This  tradition  extends  to 
Dogon  children  and  allows  for  the  early 
migration  of  boys,  girls  and  young  men 
to  other  regions  in  search  of  work.  Some 
are  trafficked  e.xtemally  fi«m  Sikasso, 
while  others  find  work  in  the  southern 
cotton-growing  regions,  or  as  domestic 
servants  in  lu'ban  areas. 

The  Senoufo,  an  ethnic  group  foimd 
in  southern  Mali,  have  extensive  family 
networks  that  cross  into  neighboring 
countries.  In  addition,  the  Senoufo  have 
a  tradition  of  traveling  to  find  work.  It 
is  reported  that  imconfirmed  numbers  of 


Malian  Senoufo  boys  are  trafficked  to 
work  on  the  plantations  of  Cote  d'lvofre. 

In  Mali,  three  kinds  of  schools  exist 
and  they  all  follow  a  similar  basic 
structure:  government  public  schools, 
the  religious  Madrasas,  and  commimity 
schools.  Many  parents  in  Mali,  the 
majority  of  whom  are  Muslim,  choose  to 
send  thefr  children  (mostly  boys)  to 
Madrasas,  or  schools  that  offer  Arabic    < 
and  religious  study  in  addition  to  basic 
subjects.  However,  Madrasas  are  either 
too  expensive  or  do  not  exist  in  rural 
areas,  so  many  parents  compromise  by 
sending  their  sons  to  study  religion  and 
literacy  with  the  local  Imam.  Imams,  not 
associated  with  the  Madrasas,  rely  on 
payments  from  parents~for  thefr 
livelihood. 

In  Mali,  primary  education  is 
compulsory  and  free  until  the  age  of  13, 
however  students  must  pay  for  thefr 
own  imiforms  and  school  supplies  to 
attend  public  schools.  About  20  percent 
fewer  girls  than  boys  attend  primary 
school,  despite  the  overall  higher 
population  of  gfrls. 

In  the  public  schools,  success  at  the 
primary  level  is  based  on  a  child's 
ability  to  use  French  rather  than 
transferable  thinking  skills  in  local 
languages.  The  government  of  Mali 
recognized  the  commimity  school 
model  in  1992  in  response  to  locally 
identified  needs  for  literacy,  numeracy, 
health  care,  agricidture  and  other  life 
skills.  Community  schools  teach  the 
first  few  years  of  primary  school  in  local 
languages  and  are  designed  to  prevent 
large  masses  of  children  frtim  migrating 
in  search  of  work.  To  assist  conmiiuiity 
schools,  the  Malian  government  has 
equipped  and  renovated  classrooms, 
recruited  teachers  and  produced  new 
teaching  materials. 

Obstacles  to  quality  education  for 
child  workers  and  at  risk  children  still 
exist,  however,  and  low  enrollment  and 
attendance  rates,  drop  outs  and  failures 
are  partially  attributed  to  parental 
decisions  related  to  family  work  load, 
prohibitive  school  distances,  school  fees 
and  other  school-related  costs.  Rural 
areas  also  tend  to  have  fewer  vocational 
or  literacy  programs  for  working 
children. 

Applicants  interested  in  working  in 
Mali  should  design  a  project  that 
addresses  the  gaps  to  quality  basic 
education  for  child  workers,  trafficked 
children  and  at  risk  children,  in  areas 
with  a  high  incidence  or  cultiu^  of  child 
labor,  by  complementing,  but  not 
duplicating,  already  existing  efforts. 
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IV.  Requirements 

A.  Statement  of  Work 

Taking  into  account  the  challenges  to 
educating  working  children  in  each 
country  of  interest,  the  applicant  shall 
propose  and  implement  creative  and 
innovative  approaches  to  provide 
educational  opportunities  to  children 
engaged  in  or  removed  from  child  labor, 
particularly  the  worst  forms.  The 
expected  outcomes/results  of  the  project 
are  to:  (1)  increase  educational 
opportunities  (enrollment)  for  children 
who  are  engaged  in,  at  risk  of,  and/or 
removed  from  child  labor,  particularly 
its  worst  forms;  (2)  encourage  retention 
in,  and  completion  of  educational 
programs;  and  (3)  expand  the  successful 
fransition  of  children  in  non-formal 
education  into  formal  schools  or 
vocational  programs. 

In  the  course  of  implementation,  each 
project  shall  promote  the  goals  of 
USDOL's  Child  Labor  Education 
Initiative  listed  in  section  III.A  above. 
Because  of  the  limited  available 
resoiu-ces  under  this  award,  applicants 
shoidd  implement  programs  that 
complement  existing  efforts  and,  where 
appropriate,  replicate  or  enhance 
successful  models  to  serve  expanded 
nujnbers  of  children  and  communities. 
In  order  to  avoid  duplication,  enhance 
collaboration,  expand  impact,  and 
develop  synergies,  the  grant  awardee 
(hereafter  referred  to  as  "Grantee") 
should  work  cooperatively  with 
national  stakeholders  in  developing 
project  interventions. 

Aldiough  USDOL  is  open  to  all 
proposals  for  innovative  solutions  to 
address  the  challenges  of  providing 
increased  access  to  education  to  the 
children  targeted,  the  applicant  must,  at 
a  minimum,  prepare  responses 
following  the  outline  of  a  preliminary 
project  document  presented  in 
Appendix  A.  This  response  will  be  the 
foimdation  for  the  final  project 
document  that  will  be  approved  after 
award  of  the  grant. 

Note  to  All  Applicants 

The  Gr^tee  is  expected  to  consult 
with  and  work  cooperatively  with 
stakeholders  in  the  countries,  including 
the  Ministries  of  Education  and  Labor. 
NGOs,  national  steering/advisory 
committees  on  child  labor  education, 
faith  and  community-based 
orgaiuzations,  and  working  children  and 
their  families.  Where  practical,  there 
should  be  efforts  to  collaborate  with 
existing  projects,  particularly  those 
hinded  by  USDOL. 


B.  Deliverables 

In  addition  to  meeting  the  above 
requirements,  the  Grantee  will  be 
expected  to  monitor  the  implementation 
of  the  program,  report  to  USt)OL  on  a 
quarterly  basis,  and  undergo  evaluation 
of  program  results.  Guidance  on  USEKDL 
procedures  and  management 
requirements  will  be  provided  to  the 
Grantee  in  written  Management 
Procedures  and  Guidelines  (MPG)  after 
award.  The  project  budget  must  include 
funds  to  plan,  implement  and  evaluate 
programs  and  activities,  conduct  various 
studies  pertinent  to  project 
implementation,  to  establish  education 
baselines  to  measure  program  results, 
and  travel  to  meet  with  USDOL  officials 
in  Washington  DC  at  yearly  intervals. 
Applicants  based  both  within  and 
outside  the  United  States  should  also 
budget  for  fravel  to  Washington  DC  at 
the  beginning  for  a  post-award  meeting 
with  USDOL.  Indicators  of  performance 
will  also  be  developed  by  the  Grantee 
and  approved  by  USDOL.  Unless 
otherwise  indicated,  the  Grantee  must 
submit  copies  of  all  required  reports  to 
ILAB  by  the  specified  due  dates. 
Specific  deliverables  are  the  following: 

1.  Project  Design  Docimient 

The  Grantee  will  prepare  a 
preliminary  project  document  in  the 
format  described  in  Appendix  A,  with 
design  elements  linked  to  a  logical 
framework  matrix.  See  bttp:// 
www.dol.gov/lLAB/grants/education/ 
sga0305/bkgrdSGA0305.htm  for  a 
worked  example.  The  project  document 
will  include  a  background/justification 
section,  project  strategy  (goal,  purpose, 
outputs,  activities,  indicators,  means  of 
verification,  assumptions),  project 
implementation  timetable  and  project 
budget.  The  narrative  will  address  the 
criteria/themes  described  in  section 
V.B.I  below  Program  Design/Budget- 
Cost  Effectiveness.  The  final  project 
design  document  will  be  based  on  the 
application  written  in  response  to  this 
solicitation,  but  will  include  the  results 
of  additional  consultation  with 
stakeholders,  partners,  and  ILAB.  The 
docimient  will  edso  include  sections  that 
address  coordination  strategies,  project 
management  and  sustainability.  The 
final  project  document  will  be  delivered 
three  months  after  the  time  of  the 
award. 

2.  Technical  and  Financial  Progress 
Reports 

The  format  for  the  technical  progress 
report  will  be  provided  in  the  MPG 
distributed  after  the  award.  The  Grantee 
must  furnish  a  typed  technical  report  to 
ILAB  on  a  quarterly  basis  by  31  March, 


30  Jime,  30  September,  and  31 
December.  Technical  reports  will 
include: 

a.  For  each  project  objective,  an 
accurate  account  of  activities  carried  out 
under  that  objective  during  the 
reporting  period; 

b.  A  description  of  current  problems 
that  may  impede  performance,  and 
proposed  corrective  action; 

c.  Future  actions  planned  in  support 
of  each  project  objective; 

d.  Aggregate  amount  of  costs  incurred 
during  the  reporting  period  relative  to 
each  objective;  and 

e.  Progress  on  common  Government 
Performance  and  Results  Act  (GPRA) 
indicators  (to  be  reported  semi- 
annually) to  be  provided  to  Grantees 
after  award. 

The  Grantee  must  also  furnish 
separate  financial  reports  (SF  272  and 
269)  to  ILAB  on  the  quarterly  basis 
mentioned  above. 

3.  Annual  Work  Plan 

An  annual  work  plan  will  be 
developed  within  three  months  of 
project  award  and  approved  by  ILAB  so 
as  to  ensure  coordination  with  other 
relevant  social  actors  in  the  country. 
Subsequent  aimual  work  plans  will  be 
delivered  no  later  than  one  year  after  the 
previous  one. 

4.  Performance  Monitoring  and 
Evaluation  Plan 

A  performance  monitoring  and 
evaluation  plan  will  be  developed,  in 
collaboration  with  ILAB,  including 
beginning  and  ending  dates  for  the 
project,  planned  and  actual  dates  for 
mid-term  review,  and  final  end  of 
project  evaluations.  The  performance 
monitoring  plan  will  be  developed  in 
conjunction  with  the  logical  framework 
project  design  and  common  indicators 
for  GPRA  reporting  selected  by  ILAB. 
Baseline  data  collection  will  be  tied  to 
the  indicators  of  the  project  design 
document  and  the  performance 
monitoring  plan.  A  draft  monitoring  and 
evaluation  plan  will  be  submitted  to 
ILAB  within  four  months  of  project 
award. 

5.  Project  Evaluation 

The  Grantee  and  the  Grant  Officer's 
Technical  Representative  (GOTR)  will 
determine  on  a  case-by-case  basis 
whether  mid-term  evaluations  will  be 
conducted  by  an  internal  or  external 
evaluation  team.  All  final  evaluations 
will  be  external  in  nature.  The  Grantee 
must  respond  in  writing  to  any 
comments  and  recommendations 
resulting  from  the  review  of  the  mid- 
term report.  The  budget  must  include 


the  projected  cost  of  mid-term  and  final 
evaluations. 

C.  Production  of  Deliverables 

1 .  Materials  Prepared  Under  the 
Cooperative  Agreement 

The  Grantee  must  submit  to  ILAB  all 
media-relat6d  and  educational  materials 
developed  by  it  or  its  sub-contractors 
before  they  are  reproduced,  published, 
or  used.  ILAB  considers  that  education 
materials  include  brochures,  pamphlets, 
videotapes,  slide-tape  shows,  curricula, 
and  any  other  training  materials  used  in 
the  program.  ILAB  will  review  materials 
for  technical  accuracy.  The  Grantee 
must  obtain  prior  approval  from  the 
Grant's  Officer  Technical  Representative 
for  all  materials  developed  or  purchased 
under  this  grant.  All  materials  produced 
by  the  Grantee  must  be  provided  to 
ILAB  in  digital  format  for  possible 
publication  by  ILAB. 

2.  Acknowledgement  of  USDOL 
Funding 

In  all  circumstances,  the  following 
must  be  displayed  on  printed  materials: 

•  "Preparation  of  this  item  was 
funded  by  the  United  States  Department 
of  Labor  under  Cooperative  Agreement 
No.  E-9-X-X-XXXX  " 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitatigns,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  Grantees  receiving  Federal  funds, 
including  State  and  local  governments 
and  recipients  of  Federal  research 
grants,  must  clearly  state: 

a.The  percentage  of  the  total  costs  of 
the  program  or  project  that  will  be 
financed  with  Federal  money; 

b.  The  dollar  amoimt  of  Federal  funds 
for  the  project  or  program;  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  vdll  be  financed  by  non- 
govenmiental  sources. 

In  consultation  with  ILAB,  USDOL 
will  be  acknowledged  in  one  of  the 
following  ways: 

a.  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
worldwide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee  must  consult  with 
USDOL  on  whether  the  logo  may  be 
used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  will  the 
USDOL  logo  be  placed  on  any  item  imtil 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 


b.  If  ILAB  determines  that  the  use  of 
the  logo  is  not  appropriate  and  vratten 
permission  is  not  given,  the  following 
notice  must  appear  on  the  document: 
"This  docimient  does  not  necessarily 
reflect  the  views  or  policies  of  the  U.S. 
Department  of  Labor,  nor  does  mention 
of  trade  names,  commercial  products,  or 
organizations  imply  endorsement  by  the 
U.S.  government." 

D.  Administrative  Requirements 

1.  General 

Grantee  organizations  are  subject  to 
apphcable  U.S.  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (0MB)  Circulars. 
Determinations  of  allowable  costs  urill 
be  made  in  accordance  with  the 
applicable  U.S.  Federal  cost  principles. 
The  Grantee  will  also  be  required  to 
submit  to  a  bi-annual  independent 
audit,  and  costs  for  such  an  audit 
should  be  included  in  direct  or  indirect 
costs,  whichever  is  appropriate. 

The  grant  awardedunder  this  SGA  is 
subject  to  the  following  administrative 
standards  and  provisions,  if  applicable: 
29  CFR  Part  36— Federal  Standards  for 
Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance. 
29  CFR  Part  93— New  Restrictions  on 

Lobbying. 
29  CFR  Part  95— Uniform 
Administrative  Requirements  for 
Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations,  and  with  Commercial 
Organizations,  Foreign  Governments, 
Organizations  Under  the  Jurisdiction 
of  Foreign  Governments  and 
International  Organizations. 
29  CFR  Part  96— Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 
29  CFR  Part  98— Federal  Standards  for 
Government- wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Dhig-Free  Workplace  (Grants). 
29  CFR  Part  9»— Federal  Standards  for 
Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 
Applicants  are  reminded  to  budget  for 
compliance  with  the  administrative 
requirements  set  forth.  This  includes  the 
cost  of  performing  administrative 
activities  such  as  financial  audit, 
closeout,  evaluation,  document 
preparation,  as  well  as  compliance  with 
procurement  and  property  standards. 
Copies  of  all  regulations  referenced  in 
this  SGA  are  available  at  no  cost,  on- 
line, at  http://www.dol.gov. 


2.  Sub-Contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40—18.  hi 
compliance  with  Executive  Orders 
12876,  as  amended,  13230,  12928  and 
13021,  as  amended,  the  Grantee  is 
strongly  encouraged  to  provide  sub- 
contracting opportunities  to  Historically 
Black  Colleges  and  Universities, 
Hispanic-Serving  Institutions  and  Tribal 
Colleges  and  Universities. 

3.  Key  Personnel 

The  applicant  shall  list  an 
individual(s)  who  has  been  designated 
as  having  primary  responsibility  for  the 
conduct  and  completion  of  all  project 
work.  The  applicant  must  submit 
written  proof  that  key  personnel  v«ll  be 
available  to  begin  work  on  the  project 
no  later  than  three  weeks  after  award. 
The  Grantee  agrees  to  inform  the  GOTR 
whenever  it  appears  impossible  for  this 
individual(s)  to  continue  work  on  the 
project  as  planned.  The  Grantee  may 
nominate  substitute  personnel  and 
submit  the  nominations  to  the  GOTR; 
however,  the  Grantee  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
key  personnel.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant. 

4.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee  before  or  after 
the  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  shall  involve  only  specified 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  grant  period.  All 
encumbrances/obligations  incurred 
during  the  grant  period  shall  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

5.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contractor(«)  under  this  grant; 
the  Grantee  shall  provide  and  shall 
require  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
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the  safety  and  convenience  of 
government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  shall  be 
performed  in  a  manner  that  will  not 
unduly  delay  the  work. 

V.  Review  and  Selection  of  Applicants 
for  Award 

A.  The  Review  Process 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  Each  complete  application 
will  be  objectively  rated  by  a  technical 
panel  against  the  criteria  described  in 
this  annoimcement.  Applicants  are 
advised  that  panel  recommendations  to 
the  Grant  Officer  are  advisory  in  nature. 
The  Grant  Officer  may  elect  to  select  a 
Grantee  on  the  basis  of  the  initial 
application  submission;  or,  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
piupose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  applications,  the 
evaluations  process  described  above 
will  be  repeated  to  consider  such 
revisions.  The  Grant  Officer  will  make 
final  selection  determinations  based  on 
panel  findings  and  consideration  of 
factors  that  may  be  most  advantageous 
to  the  government,  such  as  geographic 
distribution  of  the  competitive 
applications,  cost,  the  availability  of 
funds  and  other  factors.  The  Grant 
Officer's  determinations  for  awards 
under  this  SGA  are  final. 

Note:  Selection  of  an  organization  as  a 
grant  recipient  does  not  constitute  approval 
of  the  grant  application  as  submitted.  Before 
the  actual  grant  is  awarded, -USDOL  may 
enter  into  negotiations  about  such  items -as 
program  components,  funding  levels,  and 
administrative  systems  in  place  to  support 
grant  implementation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Award  is  also  contingent  upon 
signatiu^e  of  a  letter  of  agreement  between 
USDOL  and  relevant  ministries  in  target 
countries. 

B.  Rating  Criteria  and  Selection 

The  technical  panel  will  review 
applications  written  in  the  specified 
format  (see  section  III.B  and  Appendix 
A)  against  the  various  criteria  on  the 
basis  of  100  points.  Five  additional 
points  will  be  given  for  non-Federal  or 
leveraged  resources.  Applicants  are 
requested  to  prepare  their  wrritten 
response  (45  page  maximum)  on  the 
basis  of  the  following  rating  factors. 


which  are  presented  in  the  order  of 
emphasis  that  they  will  receive. 

Program  Design/Budget-Cost 

Effectiveness:  45  points 
Organizational  Capacity:  30  points 
Management  Plan/Key  Personnel/ 

Staffing:  25  points 
Leveraging:  5  extra  points 

1.  Project/Program  Design/Budget — Cost 
Effectiveness  (45  points) 

This  part  of  the  application 
constitutes  the  preliminary  project 
document  described  in  section  IV.B.l 
and  outlined  in  Appendix  A.  (Note:  The 
supporting  logical  framework  matrix 
will  not  count  in  the  45-page  limit  but 
should  be  included  as  an  annex  to  the 
project  document.  To  guide  applicants, 
a  sample  logical  ft-amework  matrix  for  a 
hypothetical  child  labor  education 
project  is  available  at  bttp:// 
www.  dol.gov/ILAB/gmn  ts/ education/ 
sga0305/bkgrdSGA0305.htm.)  The 
applicant  should  describe  in  detail  the 
proposed  approach  to  comply  with  each 
requirement  in  section  IV.A  of  this 
solicitation. 

This  component  of  the  application 
should  demonstrate  the  applicant's 
thorough  knowledge  and  imderstanding 
of  the  issues,  barriers  and  challenges 
involved  in  providing  education  to 
children  engaged  in  or  at  risk  of 
engaging  in  child  labor,  particularly  its 
worst  forms;  best-practice  solutions  to 
address  their  needs;  and  the 
implementing  environment  in  the 
selected  country.  When  complying  with 
the  project  docxunent  outline,  the 
applicant  should  at  minimum  include  a 
description  of: 

•  Children  Targeted — The  applicant 
will  identify  which  and  how  many 
children  will  benefit  from  the  project, 
including  the  sectors  in  which  they 
work,  geographical  location,  and  other 
relevant  characteristics. 

•  Needs/Gaps/Barriers — The 
applicant  will  describe  the  specific 
gaps/educational  needs  of  the  children 
targeted  that  the  project  will  address. 

•  Proposed  Strategy — The  applicant 
will  discuss  the  proposed  strategy  to 
address  gaps/needs/barriers  and  its 
rationale. 

•  Description  of  Activities — The 
applicant  will  provide  a  detailed 
description  of  proposed  activities  that 
relate  to  the  gaps/needs/barriers  to  be 
addressed  including  training  and 
technical  assistance  to  be  provided  to 
project  staff,  host  country  nationals,  and 
commtmity  groups  involved  in  the 
project.  Ideally,  the  proposed  approach 
should  build  upon  existing  activities, 
and  government  policies  and  plans  and 
avoid  needless  duplication. 


•  Work  Plan — The  applicant  will 
provide  a  detailed  work  plan  and 
timeline  for  the  proposed  project, 
preferably  with  a  visual  such  as  a  Gantt 
chart. 

•  Program  Management  and 
Performance  Assessment — The 
applicant  will  describe:  (1)  How 
management  will  ensm-e  that  the  goals 
and  objectives  will  be  met;  (2)  how 
information  and  data  will  be  collected 
and  used  to  demonstrate  the  impacts  of 
the  project;  and  (3)  what  systems  will  be 
put  in  place  for  self-assessment, 
evaluation  and  continuous 
improvement.  USDOL  has  akeady 
developed  common  indicators  and  a 
database  system  for  monitoring 
children's  educational  progress  that  can 
be  used  and  adapted  by  Grantees  after 
award  so  that  they  do  not  need  to  set  up 
this  type  of  system  from  scratch. 

•  Budget/Cost  Effectiveness — The 
applicant  will  show  how  the  budget 
reflects  program  goals  and  design  in  a 
cost-effective  way  so  as  to  reflect 
budget/performance  integration.  The 
budget  should  be  linked  to  the  activities 
and  outputs  of  the  implementation  plan 
listed  above.  This  section  of  the 
application  should  explain  the  costs  for 
performing  all  of  the  requirements 
presented  in  this  solicitation,  and  for 
producing  all  required  reports  and  other 
deliverables.  Costs  must  include  labor, 
equipment,  travel,  audits,  evaluations, 
and  other  related  costs.  Preference  may 
be  given  to  applicants  with  low 
administrative  costs,  and  all  costs 
should  be  reported  as  they  will  become 
part  of  the  cooperative  agreement  upon 
award.  In  their  cost  proposal,  applicants 
must  reflect  a  breakdown  of  the  total 
administrative  costs  into  direct 
administrative  costs  and  indirect 
administrative  costs.  This  section  will 
be  evaluated  in  accordance  with 
applicable  Federal  laws  and  regulations. 
The  budget  must  comply  with  Federal 
cost  principles  (which  can  be  foimd  in 
the  applicable  0MB  Circulars)  and  with 
ILAB  budget  requirements  contained  in 
the  application  instructions  in  section 
III  of  this  solicitation.  Applicants  are 
advised  that  customs  and  Value  Added 
Tax  (VAT)  exemptions  may  not  be 
allowed,  and  should  take  into  account 
such  costs  in  budget  preparation.  If 
major  costs  are  omitted,  the  Grantee 
may  not  be  allowed  to  include  them 
later. 

2.  Organizational  Capacity  (35  points) 

The  applicant  should  present  the 
qualifications  of  the  organization(s) 
implementing  the  program/project.  The 
evaluation  criteria  in  this  category  are  as 
follows: 


a.  International  Experience — ^The 
organization  applying  for  the  award  has 
international  experience  implementing 
basic,  transitional,  non-formal  or 
vocational  education  programs  that 
address  issues  of  access,  quality,  and 
policy  reform  for  vulnerable  children 
including  children  engaged  in  or  at  risk 
of  child  labor,  preferably  in  the  country 
of  interest  or  neighboring  countries. 

b.  Country  Presence — An  applicant 
must  demonstrate  a  country  presence,  or 
the  capability  to  establish  a  country 
presence,  independently  or  through  a 
relationship  with  another 
organization(s)  with  country  presence, 
which  gives  it  the  capability  to  work 
directly  with  government  ministries, 
educators,  civil  society  leaders,  and 
other  local  faith-based  or  community 
organizations.  Applicants  vkithout 
country  presence  must  provide  evidence 
that  legal  coimtry  presence  can  be 
established  within  90  days  of  award.  For 
applicants  that  do  not  have  independent 
country  presence,  documentation  of  the 
relationship  with  the  organization(s) 
with  such  a  presence  must  be  provided, 
or  the  capacity  to  establish  such  a 
relationship  within  90  days  of  award. 

c.  Fiscal  Oversight — The  organization 
shows  evidence  of  a  soimd  financial 
system.  The  results  of  the  most  current 
independent  financial  audit  must 
accompany  the  application,  and 
applicants  without  one  will  not  be 
considered. 

d.  Coordination — ff  two  or  more 
organizations  are  applying  for  the  award 
in  the  form  of  a  partnership,  they  must 
demonstrate  an  approach  to  ensiue  the 
successful  collaboration  including  clear 
delineation  of  respective  roles  and 
responsibilities.  The  applicants  must 
also  identify  the  lead  organization 
(Grantee)  and  submit  the  partnership 
agreement.  Partners  of  the  Grantee  will 
be  designated  as  contractors  or  sub- 
contractors. 

e.  Experience — The  application  must 
include  information  about  previous 
grant  or  contracts  of  the  applicant  and 
partners  that  are  relevant  to  this 
solicitation  including: 

1.  The  organizations  for  which  the 
work  was  done; 

2.  A  contact  person  in  that 
organization  with  their  current  phone 
number; 

3.  The  dollar  value  of  the  grant,  • 
contract,  or  cooperative  agreement  for 
the  project; 

4.  The  time  frame  and  professional 
effort  involved  in  the  project; 

5.  A  brief  summary  of  the  work 
performed;  and 

6.  A  brief  summary  of 
accomplishments. 


This  information  on  previous  grants 
and  contracts  held  by  the  applicant  and 
partners  shall  be  provided  in 
appendices  and  will  not  coimt  in  the 
maximum  page  requirement. 

3.  Management/Plan/Key  Personnel/ 
Staffing  (25  points) 

Successful  performance  of  the 
proposed  work  depends  heavily  on  the 
management  skills  and  qualifications  of 
the  individuals  committed  to  the 
project.  Accordingly,  in  its  evaluation  of 
each  application,  USDOL  will  place 
emphasis  on  the  applicant's 
management  approach  and  commitment 
of  personnel  qualified  for  the  work 
involved  in  accomplishing  the  assigned 
tasks.  This  section  of  the  application 
must  include  sufficient  information  to 
judge  management  and  staffing  plans, 
and  the  experience  and  competence  of 
program  staff  proposed  for  the  project  to 
assure  that  they  meet  the  required 
qualifications.  Information  provided  on 
the  experience  and  educational 
backgroimd  of  personnel  should  include 
the  following: 

a.  The  identity  of  key  personnel 
assigned  to  the  project.  "Key  personnel" 
are  staff  who  are  essential  to  the 
successful  operation  of  the  project  and 
completion  of  the  proposed  work  and, 
therefore,  may  not  be  replaced  or  have 
hours  reduced  without  the  approval  of 
the  Grant  Officer. 

b.  The  educational  background  and 
experience  of  all  staff  to  be  assigned  to 
the  project. 

c.  The  special  capabilities  of  staff  that 
demonstrate  prior  experience  in 
organizing,  managing  and  performing 
similar  efforts. 

d.  The  current  emplojonent  status  of 
staff  and  availability  for  this  project. 
The  applicant  must  also  indicate 
whether  the  proposed  work  will  be 
performed  by  persons  currently 
employed  or  is  dependent  upon 
plaimed  recruitment  or  sub-contracting. 

Note  that  management  and 
professional  technical  staff  members 
comprising  the  applicant's  proposed 
team  should  be  individuals  who  have 
prior  experience  with  organizations 
working  in  similar  efforts,  and  are  fully 
qualified  to  perform  work  specified  in 
the  Statement  of  Work.  Where  sub- 
contractors or  outside  assistance  are 
proposed,  organizational  control  should 
be  clearly  delineated  to  ensure 
responsiveness  to  the  needs  of  USDOL. 
Key  personnel  must  sign  letters  of 
agreement  to  serve  on  the  project,  and 
indicate  availability  to  commence  work 
within  three  weeks  of  grant  award. 

In  this  section,  the  following 
information  must  be  furnished: 


a.  Key  personnel — For  each  coimtry 
for  which  an  application  is  submitted, 
the  applicant  must  designate  the  key 
personnel  listed  below.  If  key  personnel 
are  not  designated,  the  application  will 
not  be  considered. 

i.  A  Project  Director  (Key  Personnel) 
to  oversee  the  project  and  be  responsible 
for  implementation  of  the  requirements 
of  the  grant.  The  Program  Director  must 
have  a  minimum  of  three  years  of 
professional  experience  in  a  leadership 
role  in  implementation  of  complex  bdsic 
education  programs  in  developing 
countries  in  areas  such  as  education 
policy;  improving  educational  quality 
and  access;  educational  assessment  of 
disadvantaged  students;  development  of 
community  participation  in  the 
improvement  of  basic  education  for 
disadvantaged  children,  and  monitoring 
and  evaluation  of  basic  education 
projects.  Points  will  be  given  for 
candidates  with  additional  years  of 
experience  including  experience 
working  with  officials  of  ministries  of 
education  and/or  labor.  Preferred 
candidates  will  also  have  knowledge  of 
child  labor  issues,  and  experience  in  the 
development  of  transitional,  formal,  and 
vocational  education  of  children 
removed  from  child  labor  and/ or 
victims  of  the  worst  forms  of  child 
labor.  Fluency  in  English  is  required 
and  working  knowledge  of  the  official 
language{s)  spoken  in  the  target 
countries  is  preferred. 

ii.  An  Education  Specialist  (Key 
Personnel)  who  will  provide  leadership 
in  developing  the  technical  aspects  of 
this  project  in  collaboration  *vith  the 
Project  Director.  This  person  must  have 
at  least  three  years  experience  in  basic 
education  projects  in  developing 
countries  in  areas  including  student 
assessment,  teacher  training, 
educational  materials  development, 
educational  management,  and 
educational  monitoring  and  information 
systems.  This  person  must  have 
experience  in  working  successfully  with 
ministries  of  education,  networks  of 
educators,  employers'  organizations  and 
trade  union  representatives  or 
comparable  entities.  Additional 
experience  with  child  labor/education 
policy  and  monitoring  and  evaluation  is 
an  asset.  Working  knowledge  of  English 
preferred,  as  is  a  similar  knowledge  of 
official  language(s)  spoken  in  the  target 
country. 

b.  Other  Personnel — The  applicant 
must  identify  other  program  personnel 
proposed  to  carry  out  the  requirements 
of  this  solicitation. 

c.  Management  Plan — The 
management  plan  must  include  the 
following: 
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i.  A  description  of  the  functional 
relationship  between  elements  of  the 
project's  management  structure; 

ii.  The  identity  of  the  individual 
responsible  for  project  management  and 
the  lines  of  authority  between  this 
individual  and  other  elements  of  the 
project. 

d.  Staff  loading  Plan— The  staff 
loading  plan  must  identify  all  key  tasks 
and  the  person-days  required  to 
complete  each  task.  Labor  estimated  for 
each  task  must  be  broken  down  by 
individuals  assigned  to  the  task, 
including  sub-contractors  and 
consultants.  All  key  tasks  should  be 
charted  to  show  time  required  to 
perform  them  by  months  or  weeks. 

e.  Roles  and  Responsibilities — ^The 
applicant  must  include  a  resume  and 
description  of  the  roles  and 
responsibilities  of  all  personnel 
proposed.  Resiunes  must  be  attached  in 
an  appendix.  At  a  minimum,  each 
resiune  must  include:  the  individual's 
current  employment  status  and  previous 
work  experience,  including  position 
title,  duties,  dates  in  position, 
employing  organizations,  and 
educational  background.  Ehities  must  be 
clearly  defined  in  terms  of  role 
performed,  e.g.,  manager,  team  leader, 
consultant,  etc.  Indicate  whether  the 
individual  is  ciurently  employed  by  the 
applicant,  and  (if  so)  for  how  long. 

4.  Leverage  of  Grant  Funding  (5  points) 

The  Department  will  give  up  to  five 
(5)  additional  rating  points  to 
applications  that  include  non-Federal 
resources  that  significantly  expand  the 
dollar  amount,  size  and  scope  of  the 
application.  These  programs  will  not  be 
financed  by  the  project,  but  can 
complement  and  enhance  project 
objectives.  Applicants  are  also 
encouraged  to  leverage  activities  such  as 
micro-credit  or  income  generation 
projects  for  adults  that  are  not  directly 
allowable  luider  the  grant.  To  be  eligible 
for  the  additional  points,  the  applicant 
must  list  the  source(s)  of  funds,  the 
natiue,  and  possible  activities 
anticipated  with  these  funds  under  this 
grant  and  any  partnerships,  linkages  or 
coordination  of  activities,  cooperative 
funding,  etc. 


Signed  in  Washington,  DC.  this  6th  day  of 
May,  2003. 
Daniel  P.  Murphy, 
Grant  Officer. 

Appendix  A:  Project  Document  Format 

Executive  Summary 

1.  Background  and  Justification 

2.  Target  Groups 

3.  Program  Approacti  and  Strategy 

3.1  Narrative  of  Approach  and  Strategy 
(and  linked  to  Logical  Framework  matrix). 

3.2  Project  Implementation  Timeline 
(Gantt  Chart  of  Activities  linked  to  Logical 
Framework). 

3.3  Budget  (with  cost  of  Activities  linked 
to  Outputs  for  Budget  Performance 
Integration). 

4.  Project  Monitoring  and  Evaluation 

4.1  Indicators  and  Means  of  Verification." 

4.2  Baseline  Data  Collection  Plan. 

5.  Institutional  and  Management  Framework 

5.1  Institutional  Arrangements  for 
Implementation. 

5.2  Collaborating  and  Implementing 
Institutions  (Partners)  and  Respons'bilities. 

5.3  Other  Donor  or  International 
Organization  Activity  cind  Coordination. 

5.4  Project  Management  Organizational 
Chart. 

6.  Inputs 

6.1  Inputs  provided  by  the  DOL. 

6.2  Inputs  provided  by  the  Grantee. 

6.3  National  and/or  Oither  Contributions. 

7.  Sustainability 

Annex  A:  Full  presentation  of  the  Logical 
Framework  matrix. 

(A  worked  example  of  a  Logical  Framework 
matrix  and  other  background  documentation 
for  this  SGA  are  available  from  the  ILAB  Web 
site  at  http://www.dol.gov/ILAB/gTants/ 
education/sga0305/bkgrdSGA0305.htm.) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  of  1998 
(WIA);  Notice  of  Incentive  Funding 
Availability  for  Program  Year  (PY)  2001 
Performance 

agency:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  in 
collaboration  with  the  Department  of 
Education,  annbiuces  that  16  states  are 


*  Initial  choice  of  and  justification  of  indicators 
and  means  of  verification  can  be  refined  and/or 
adapted  after  baseline  collection  and  development 
of  Monitoring  and  Evaluation  Plan. 


eligible  to  apply  for  Workforce 
Investment  Act  (WL\)  (Pub.  L.  105-220, 
29  U.S.C.  2801  et  seq.)  incentive  awards 
imder  the  VflA  Regulations. 
DATES:  The  16  eligible  states  must 
submit  their  applications  for  incentive 
fimding  to  the  Department  of  Labor  by 
Jime  27,  2003. 

ADDRESSES:  Submit  applications  to  the 
Employment  and  Training 
Administration,  Performance  and 
Results  Office,  200  Constitution  Avenue 
NW.,  Room  N-5306,  Washington,  DC 
20210,  Attention:  Karen  Staha,  202- 
693-2917  (phone),  202-693-3991  (fax), 
e-mail:  Staha.Karen@dol.gov.  Please  be 
advised  that  mail  delivery  in  the 
Washington,  D.C.  area  has  been 
inconsistent  because  of  concerns  about 
anthrax  contamination.  States  are 
encouraged  to  submit  applications  via  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Performance  and  Results  Office:  Karen 
Staha  (phone:  202-693-2917  or  e-mail: 
Staha.Karen@dol.gov).  (This  is  not  a 
toU-ft-ee  number.)  Information  may  also 
be  found  at  the  Web  site:  http:// 
www.doleta.gov/usworkforce/. 
SUPPLEMENTARY  INFORMATION:  16  states 
[see  list  below)  have  qualified  to  receive 
a  share  of  the  $29.8  million  available  for 
incentive  grant  awards  under  WIA 
section  503.  These  funds  are  available  to 
the  states  through  June  30,  2005,  to 
support  innovative  workforce 
development  and  education  activities 
that  are  authorized  imder  title  I 
(Workforce  Investment  Systems)  or  title 
n  (the  Adult  Education  and  Family 
Literacy  Act  (AEFLA))  of  WIA,  or  under 
the  Perkins  Act  (Pub.  L.  105-332,  20 
U.S.C.  2301  et  seq.).  In  order  to  qualify 
for  a  grant  award,  a  state  must  have 
exceeded  performance  levels,  agreed  to 
by  the  Secretaries,  Governor,  and  State 
Education  Officer,  for  outcomes  in  WIA 
title  I,  adult  education  (AEFLA),  and 
vocational  education  (Perkins  Act) 
pit)grams.  The  goals  included  placement 
after  training,  retention  in  employment, 
and  improvement  in  literacy  levels, 
among  other  measiues.  After  review  of 
the  performance  data  submitted  by 
states  to  the  Department  of  Labor  and  to 
the  Department  of  Education,  each 
Department  determined  which  states 
would  qualify  for  incentives  for  its 
program(s).  (See  below  for  a  list  of  the 
states  that  qualified  under  all  three 
Acts.)  These  lists  of  eligible  states  were 
compared,  and  states  that  qualified 
under  all  three  programs  are  eligible  to 
receive  an  incentive  grant  award.  The 
amount  that  each  state  is  eligible  to 
receive  was  determined  by  the 
Department  of  Labor  and  the 
Department  of  Education  and  is  based 


on  WIA  section  503(c)(20  U.S.C. 
9273(c)),  and  is  proportional  to  the  total 
funding  received  by  these  states  for  the 
three  Acts. 

The  states  eligible  to  apply  for 
incentive  grant  awards,  and  the  amounts 
they  are  eligible  to  receive,  are  listed 
below: 


State 


1.  Colorado 

2.  Florida 

3.  Illinois 

4.  Kentucky 

5.  Louisiana  

6.  Maryland 

7.  Montana 

8.  North  Dakota  

9.  Nebraska  

10.  Oklahoma  

1 1 .  South  Carolina 

12.  South  Dakota  .. 

13.  Tennessee 

14.  Texas 

15.  Washington 

16.  Wyoming 


Amount  of 
award 


$1,138,334 

3,000,000 

3,000,000 

2,074,242 

3,000,000 

1,944,845 

750,000 

750,000 

750,000 

1,382,134 

1,866,263 

750,000 

2,604,604 

3,000,000 

3,000,000 

750,000 


These  eligible  states  must  submit  then- 
applications  for  incentive  fimding  to  the 
Department  of  Labor  by  (insert  date  45 
days  after  date  of  publication),  2003.  As 


set  forth  in  the  provisions  of  WIA 
section  503(b)(2)  (20  U.S.C.  9273(b)(2)), 
20  CFR  666.220(b)  and  Training  and 
Employment  Guidance  Letter  (TEGL) 
No.  20-01,  Change  1,  Application 
Process  for  Workforce  Investment  Act 
(WIA)  Section  503  Incentive  Grants, 
Program  Year  2001  Performance,  which 
is  available  at  http://vnvw.doleta.gov/ 
usworkforce/,  the  application  must 
include  assurances  that: 

A.  The  legislature  of  the  state  was 
consulted  with  respect  to  the 
development  of  the  application. 

B.  The  application  was  approved  by 
the  Governor,  the  eligible  agency  for 
adidt  education  (as  defined  in  section 
203(4)  of  WL\  (20  U.S.C.  9202(4)))  and 
the  state  agency  responsible  for 
vocational  and  technical  education 
programs  (as  defined  in  section  3(9)  of 
Perkins  III  (20  U.S.C.  2302(9)). 

C.  The  state  and  the  eligible  agency, 
as  appropriate,  exceeded  the  state 
adjusted  levels  of  performance  for  WIA 
title  I,  the  state  adjusted  levels  of 
performance  for  the  AEFLA,  and  the 
performance  levels  established  for 
Perkins  Act  programs. 

In  addition,  states  are  requested  to 
provide  a  description  of  the  planned  use 


of  incentive  grants  as  part  of  the 
application  process,  to  ensure  that  the 
state's  planned  activities  are  innovative 
and  are  otherwise  authorized  under  the 
WLA.  title  I,  the  AEFLA,  and/or  the 
Perkins  Act  as  amended,  as  required  by 
WIA  Section  503(a).  TEGL  No.  20-01, 
Change  1  provides  the  specific 
application  process  that  states  must 
follow  to  apply  for  these  funds. 

The  applications  may  take  the  form  of 
a  letter  from  the  governor,  or  designee, 
to  the  Assistant  Secretary  of  Labor, 
Emily  Stover  DeRocco,  Attention:  Karen 
Staha,  200  Constitution  Avenue  NW, 
Room  N-5306,  Washington,  D.C.  20210. 
In  order  to  expedite  the  application 
process,  states  are  encouraged  to  submit 
their  applications  electronically  to 
Karen  Staha  at  Staha.Karen@dol.gov. 
The  states  vdll  receive  their  incentive 
awards  by  Jime  30,  2003. 

Signed  at  Washington,  D.C.  this  7th  day  of 
May,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 
Training. 

BILUNG  CODE  4S10-3(M> 
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PY2001  PerformaBce  Qualifies  Stale  for  laccntivet 

State 

▼lA 
(thlell. 

AEFIA 

PcrkmsAct 

▼lAtidel; 
AEFIA:  P««n.  Art 

1.  AUu 

X 

X 

2.  Abbana 

X 

3.  Adonsas 

X 

X 

X 

X 

5.  Cdiforob 

X 

X 

6.  Cdonlo 

X 

X 

X 

X 

7.  Cfinnrrtinit 

X 

X 

S.  Distria  of  Columbia 

X 

X 

9.  DeUwaic 

X 

X 

10.  Florida 

X 

X         ' 

X 

X 

11.  Geoii!U 

X 

X 

12.  Hawaii 

X 

X 

13.  Iowa 

X 

X 

H.  Idaho 

X 

X 

IS.  niinois 

X 

X 

X 

X 

16.  Indiana 

X 

X 

17.  Kansas 

X 

X 

18.  Kentucky 

X 

X 

X 

X 

19.  Louisiana 

X 

X 

X 

X 

20.  Missachusetxs 

X 

X 

21.  Marrland 

X 

X 

X 

X 

22.  Maine 

X 

X 

23.  Michican 

X 

X 

24.  Minnesou 

X 

X 

2S.  Missouri 

X 

X 

26.  Mississippi 

X 

X 

27.  Morxana 

X 

X 

X 

X 

28.  North  Carolina 

X 

X 

29.  NorthDduxa 

X 

X 

X 

X 

30.  Nebraska 

X 

X 

X 

X 

31.  New  Hampshire 

X 

X 

32.  New  Jersey 

X 

X 

33.  New  Mexico 

X 

34.  Nevada 

X 

35.  New  York 

X 

X 

36.  Ohio 

X 

X 

37.  Oklahoma 

X 

X 

X 

X 

38.  OrcKon 

X 

X 

39.  Pamsyhrania 

X 

X 

40.  Puerto  Rico 

X 

X 

41.  Rhode  Island 

X 

X 

41  SouthCarolina 

X 

X 

X 

X 

43.  Soudi  Dakota 

X 

X 

X 

X 

44.  Tennessee 

X 

X 

X 

X 

45.  Taos 

X 

X 

X 

X 

46.  Utah 

X 

47.  Virj^nia 

X 

X 

48.  Vermom 

X 

49.  Washinccon 

X 

X 

X 

X 

SO.  Wisconsin 

X 

X 

51.  WesViTKinia 

X 

X 

52.  Wyomine 

X 

X 

X 

X 

(FR  Doc.  03-11856  Filed  5-12-03;  8:45  am] 

BtLUNG  CODE  4510-30-C 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-050)] 

Aerospace  Safety  Advisory  Panel 
(ASAP);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  Wednesday,  May  28,  2003, 1 
p.m.  to  2  p.m.  Eastern  Time. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW.,  Room  6H46A, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  B.  Sirota,  Executive  Director, 
Aerospace  S^ety  Advisory  Panel,  Code 
Q-1 ,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0914. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  conducted  via  telecon 
with  Panel  members  and  consultants. 
This  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(45).  The  Aerospace  Safety  Advisory 
Panel  is  performing  an  evaluation  of  the 
safety  upgrades  for  the  T-38  aircraft. 
Visitors  will  be  requested  to  sign  a 
visitor's  register  and  asked  to  comply 
with  NASA  security  requirements, 
including  the  presentation  of  a  valid 
picture  ID  before  receiving  an  access 
badge.  Foreign  Nationals  attending  this 
meeting  will  be  required  to  provide  the 
following  information:  Full  name; 
gender;  date/place  of  birth;  citizenship; 
Green  card/via  informatiop  (number, 
type,  expiration  date);  passport 
information  (number,  country, 
expiration  date);  employer/affiliation 
information  (name  of  institution, 
address,  coimtry,  phone);  and  title/ 
position  of  visitor.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  Ms.  Michele  Dodson  via  e- 
mail  at  MJchele.D.Dodson@nasa.gov  or 
by  telephone  at  (202)  358-0914. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administration. 

[FR  Doc.  03-11817  Filed  5-12-03;  8:45  am] 

BILiJNG  CODE  751(MI1-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-051)] 

NASA  Advisory  Council,  Planetary 
Protection  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC), 
Planetary  Protection  Advisory 
Committee  (PPAC). 

DATES:  Thursday,  May  29,  2003,  6:30 
p.m.  to  9:15  p.m.,  Friday,  May  30,  2003, 
8:30  a.m.  to  5  p.m.,  and  Saturday,  May 
31,  2003,  8:30  a.m.  to  2:30  p.m. 

ADDRESSES:  Hilton  Cocoa  Beach,  1550 
North  Atlantic  Avenue,  Cocoa  Beach, 
Florida  32931. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4452. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  closed  to  the  public  on 
Friday,  May  30,  2003,  11  a.m.  to  noon, 
in  accordance  with  the  Government 
Simshine  Act,  5  U.S.C.  552b(c)(3),  to 
hear  a  briefing  on  Mars  Planetary 
Protection  issues  associated  with  an 
ongoing  procurement.  All  other  times  of 
the  meeting  will  be  open  to  the  public 
up  to  the  capacity  of  the  room.  The 
agenda  for  the  meeting  includes  the 
following  topics: 

— Plcmetary  Protection  Program  Status/ 
Plans 

— Mars  Planetary  Protection  and  Current 
Standards 

— Communications  Issues  in  Planetary  ' 
Protection 

— Solar  System  Exploration  Planetary 
Protection  Status 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  03-11901  Filed  5-12-03;  8:45  am] 
BtLUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collections 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  beloW 
on  or  before  June  12,  2003  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Brooke  Dickson,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  February  12,  2003  (68  FR  7149  and 
7150).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collections  to  OMB  for 
approval. 

hi  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
informations  are  necessary  for  the 
proper  performance  of  the  functions  of 
NARA;  (b)  the  accuracy  of  NARA's 
estimate  of  the  burden  of  the  proposed 
information  collections;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  Request  to  Microfilm  Records. 

OMB  number.  3095-0017. 
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Agency  form  number.  None. 

Type  of  review.  Regular. 

Affected  public:  Companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  in  the  National 
Archives  of  the  United  States  or  a 
Presidential  library  for 
micropublication. 

Estimated  number  of  respondents:  5. 

Estimated  time  per  response:  10 
hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
permission  to  microfilm  records). 

Estimated  total  annual  burden  hours: 
50 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.92.  The 
collection  is  prepared  by  companies  and 
organizations  that  wish  to  microfilm 
archival  holdings  with  privately-owned 
equipment.  NARA  uses  the  information 
to  determine  whether  the  request  meets 
the  criteria  in  36  CFR  1254.94,  to 
evaluate  the  records  for  filming,  and  to 
schedule  use  of  the  limited  space 
available  for  filming. 

2.  Title:  Request  to  film,  photograph, 
or  videotape  at  a  NARA  facility  for  news 
purposes. 

OMB  number.  3095-0040. 

Agency  form  number.  None. 

Type  of  review:  Regular. 

Affected  public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  number  of  respondents: 
660. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
110 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1280.48.  The 
collection  is  prepared  by  organizations 
that  wish  to  film,  photograph,  or 
videotape  on  NARA  property  for  news 
purposes.  NARA  needs  the  information 
to  determine  if  the  request  complies 
with  NARA's  regulation,  to  ensure 
protections  of  archival  holdings,  and  to 
schedule  the  filming  appointment. 

3.  Title:  Request  to  use  NARA  ' 
facilities  for  events. 

OMB  number  3095-0043. 

Agency  form  number.  NA  16008. 

Type  of  review.  Regular. 

Affected  public:  Not-for-profit 
institutions,  individuals  or  households, 
business  or  other  for-profit.  Federal 
govenunent. 

Estimated  number  of  respondents:  52. 

Estimated  time  per  response:  30 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
26 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1280.74.  The 


collection  is  prepared  by  organizations 
that  wish  to  use  NARA  public  areas  for 
an  event.  NARA  uses  the  information  to 
determine  whether  or  not  we  can 
accommodate  the  request  and  to  ensure 
that  the  proposed  event  complies  with 
NARA  regulations. 

Dated:  May  5.  2003.  v 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

(FR  Doc.  03-11774  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  7S1S-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Membership  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board ' 

AGENCY:  National  Science  Foundation. 

ACTION:  Aimouncement  of  membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. 

SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management,  National 
Science  Foiuidation,  Room  315,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  F.  Burt  at  the  above  address  or 
(703) 292-8180. 

SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as  follows: 
Joseph  Bordogna,  Deputy  Director, 
Chairperson;  Mary  E.  Clutter,  Assistant 
Director  for  Biological  Sciences; 
Deborah  L.  Crawford,  Deputy  Assistant 
Director  for  Computer  and  Information 
Science  and  Engineering;  Anthony  A. 
Amolie,  Director.  Office  of  Information 
and  Resource  Management. 

Dated:  May  6,  2003. 
Joseph  F.  Burt, 

Acting  Director,  Division  of  Human  Resource 

Management. 

IFR  Doc.  03-11820  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  75SS-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-277  and  50-278] 

Exelon  Generation  Company,  LLC, 
PSEG  Nuclear,  LLC,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3;  Notice  of  Issuance  of  Renewed 
Facility  Operating  License  Nos.  DPR- 
44,  and  DPR-56  for  an  Additional  20- 
Year  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Renewed 
Facility  Operating  License  Nos.  DPR-44, 
and  DPR-56  to  Exelon  Generation 
Company,  LLC  (Exelon)  and  PSEG 
Nuclear,  LLC  (the  licensees)  of  the 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3  (Peach  Bottom,  Units  2 
and  3).  Exelon  is  the  operator  of  Peach 
Bottom,  Units  2  and  3.  Renewed  Facility 
Operating  License  No.  DPR— 44 
authorizes  operation  of  Peach  Bottom, 
Unit  2,  by  Exelon  at  reactor  core  power 
levels  not  in  excess  of  3514  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  Peach  Bottom,  Unit  2, 
renewed  license  and  the  Technical 
Specifications.  Renewed  Facility 
Operating  License  No.  DPR-56 
authorizes  operation  of  Peach  Bottom, 
Unit  3,  by  Exelon  at  reactor  core  power 
levels  not  in  excess  of  3514  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  Peach  Bottom,  Unit  3, 
renewed  license  and  the  Technical 
Specifications. 

Peach  Bottom,  Units  2  and  3,  are 
boiling  water  nuclear  reactors  located 
partly  in  Peach  Bottom  Township,  York 
County,  partly  in  Driunore  Township, 
Lancaster  County  and  partly  in  Fulton 
Township,  Lancaster  Coimty  in 
southeastern  Pennsylvania. 

The  applications  for  the  renewed 
licenses  complied  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  As 
required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  the  Commission  has  made 
appropriate  findings,  which  are  set  forth 
in  each  license.  Prior  public  notice  of 
the  action  involving  the  proposed 
issuance  of  these  renewed  licenses  and 
of  an  opportunity  for  a  hearing 
regarding  the  proposed  issuance  of  these 
renewed  licenses  was  published  in  the 
Federal  Register  on  August  31,  2001  (66 
FR  46036). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  Exelon  Generation 
Company's  license  renewal  applications 
for  Peach  Bottom,  Units  2  and  3,  dated 
July  2,  2001,  as  supplemented  by  letters 
dated  November  26  and  December  19, 


2002,  and  January  14,  January  29, 
January  31,  and  February  5,  2003;  (2)  the 
Commission's  Safety  Evaluation  Report 
(SER),  dated  February  5,  2003  (NUREG- 
1769);  (3)  the  licensee's  Updated  Final 
Safety  Analysis  Report;  and  (4)  the 
Commission's  Final  Environmental 
Impact  Statement,  NUREG-1437, 
Supplement  10,  dated  January  22,  2003. 
These  documents  are  available  at  the 
NRC's  Public  Document  Room,  One 
White  Flint  North,  Public  File  Area  01 
F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  available  electronically 
from  the  Agency  wide  Documents 
Access  and  Management  System 
(ADAMS).  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site  http://www.nrc.gov/reading-nn/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  dociunents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  Staff  by  telephone 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Copies  of  Renewed  Facility  Operating 
License  Nos.  DPR-44  and  DPR-56  may 
be  obtained  by  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Director,  Division  of  Regulatory 
Improvement  Programs.  Copies  of  the 
Safety  Evaluation  Report,  NUREG-1769, 
and  the  Final  Environmental  Impact 
Statement,  NUREG-1437,  Supplement 
10)  may  be  purchased  from  the  National 
Technical  Information  Service, 
Springfield,  Virginia  22161-0002  [http:/ 
/www.ntis.gov),  1-800-553-6847, 
or  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  371954,  Pittsburgh,  PA  15250-7954 
[h tip  -.//www. access.gpo.gov/su_docs) , 
202-512-1800.  All  orders  should  clearly 
identify  the  NRC  publication  number 
and  the  requestor's  Government  Printing 
Office  deposit  account  number  or  VISA 
or  MasterCard  number  and  expiration 
date. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 

Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  03-11839  Filed  5-12-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30,  issued  to  Exelon 
Generation  Company,  LLC  (the 
licensee),  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station  (QCNPS), 
Units  1  and  2,  located  in  Rock  Island 
County,  Illinois. 

The  proposed  amendments  would 
modify  Technical  Specification 
Surveillance  Requirements  to  provide 
an  alternative  means  of  testing  the  Unit 
1  main  steam  electromatic  relief  valves 
(ERVs),  including  those  that  provide  the 
automatic  depressimzation  and  the  low 
set  relief  functions,  and  provide  an 
alternative  means  for  testing  the  Units  1 
and  2  dual  function  Target  Rock  safety/ 
relief  valves  (S/RVs). 

In  its  application  for  the  exigent 
amendment,  the  licensee  stated  that  on 
Unit  1,  the  3 A  S/RV  and  3C  and  3D 
ERVs  are  ciurently  leaking  as  evidenced 
by  elevated  tailpipe  temperatures.  The 
high  tailpipe  temperatures  are 
indicative  of  steam  leakage  past  the 
pilot  valves  or  main  valve  seats.  Leakage 
from  ERVs  and  S/RVs  is  discharged  to 
a  point  below  the  minimum  water  level 
in  the  suppression  pool.  Thus,  the  steam 
leakage  can  result  in  increasing 
suppression  pool  temperature.  In 
addition,  leakage  past  the  pilot  valves  of 
S/RVs  could  cause  an  inadvertent 
opening  of  the  main  valve.  Experience 
in  the  industry  and  at  QCNPS  indicates 
that  manual  actuation  of  main  steam 
relief  valves  during  plant  operation  can 
lead  to  increased  seat  leakage.  As  a 
result,  the  licensee  plans  as  part  of  a 
maintenance  outage  previously 
scheduled  for  May  20,  2003,  to  replace 
the  3A  S/RV.  In  addition,  the  3C  and  3D 
ERVs  may  also  be  replaced  during  the 
maintenance  outage,  pending  results  of 
additional  testing  to  be  performed  at  the 
start  of  the  outage.  This  is  being  done 
based  on  the  potential  for  steam  leakage 
past  the  ERVs  and  S/RVs  to  result  in 
increased  suppression  pool  temperatiu^. 
In  addition,  the  alternative  testing 
proposed  for  the  3A  S/RV  will  reduce 
the  potential  for  pilot  valve  leakage 
which  can  cause  an  inadvertent  opening 
of  the  S/RV  and  impair  the  ability  to  re- 
close  the  valve.  The  need  for  this  license 


amendment  was  identified  shortly 
following  an  inadvertent  opening  of  a 
relief  valve  on  Unit  2  that  occurred 
April  16,  2003,  and  the  S/RV  and  ERV 
work  was  added  to  the  scope  of  the 
planned  maintenance  outage  on  April 
23,  2003.  The  hcensee  states  that  it  has 
used  its  best  efforts  to  make  a  timely 
application  for  the  amendment.  To 
support  plant  startup  following  the 
outage,  efforts  to  minimize  the  potential 
for  increased  suppression  pool 
temperature  caused  by  leaking  relief 
valves,  and  the  desire  to  minimize  an 
inadvertent  opening  of  an  S/RV,  the 
licensee  requested  NRC  approval  of  the 
proposed  changes  by  May  29,  2003.  This 
need  date  precludes  use  of  the  normal 
30-day  notice  period.  Accordingly,  as 
described  above,  the  basis  for  an  exigent 
amendment  request  exists  and  the 
current  situation  could  not  have  been 
avoided. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  modif)'  Technical 
Specification  (TS)  Surveillance  Requirement 
(SR)  3.4.3.2,  SR  3.5.1.10,  and  SR  3.6.1.6.1  to 
provide  an  alternative  means  for  testing  the 
main  steam  line  relief  valves,  automatic 
depressurization  system  valves,  and  low  set 
relief  valves.  Accidents  are  initiated  by  the 
malfunction  of  plant  equipment,  or  the 
catastrophic  failure  of  plant  structures, 
systems,  or  components.  The  performance  of 
relief  valve  testing  is  not  a  precursor  to  any 
accident  previously  evaluated  and  does  not 
change  the  manner  in  which  the  valves  are 
operated.  The  proposed  testing  requirements 
will  not  contribute  to  the  failure  of  the  relief 
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valves  nor  any  plant  structure,  system,  or 
component.  Exelon  Generation  Company. 
LLC  {EGC)  has  determined  that  the  proposed 
change  in  testing  methodology  provides  an 
equivalent  level  assurance  that  the  relief 
valves  are  capable  of  performing  their 
intended  safety  functions.  Thus,  the 
proposed  changes  do  not  ^ffect  the 
probability  of  an  accident  previously 
evaluated. 

The  performance  of  relief  valve  testing 
provides  confidence  that  the  relief  valves  are 
capable  of  depressurizing  the  reactor 
pressure  vessel  (RPV).  This  will  protect  the 
reactor  vessel  from  overpressurization  and 
allowing  the  combination  of  the  Low 
Pressure  Coolant  Injection  and  Core  Spray 
systems  to  inject  into  the  RPV  as  designed. 
The  low  set  relief  logic  causes  two  low  set 
relief  valves  to  be  opened  at  a  lower  pressure 
than  the  relief  mode  pressure  setpoints  and 
causes  the  low  set  relief  valves  to  stay  open 
longer,  such  that  reopening  of  more  than  one 
valve  is  prevented  on  subsequent  actuations. 
Thus,  the  low  set  relief  function  prevents 
excessive  short  duration  relief  valve  cycles 
with  valve  actuation  at  the  relief  setpoint, 
which  avoids  induced  thrust  loads  on  the 
relief  valve  discharge  line  for  subsequent 
actuations  of  the  relief  valve.  The  proposed 
changes  do  not  affect  any  function  related  to 
the  safety  mode  of  the  dual  function  safety/ 
relief  valves.  The  proposed  changes  involve 
the  manner  in  which  the  subject  valves  are 
tested,  and  have  no  affect  [sic]  on  the  types 
or  amounts  of  radiation  released  or  the 
predicted  offsite  doses  in  the  event  of  an 
accident.  The  proposed  testing  requirements 
are  sufficient  to  provide  confidence  that  the 
relief  valves  aie  capable  of  performing  their 
intended  safety  functions.  In  addition,  a 
stuck  open  relief  valve  accident  is  analyzed 
in  the  QCNPS  Updated  Final  Safety  Analysis 
Report.  Since  the  proposed  testing 
requirements  do  not  alter  theassumptions  for 
the  stuck  open  relief  valve  accident,  the 
radiological  consequences  of  any  accident 
previously  evaluated  are  not  increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  affect  the 
assumed  accident  performance  of  the  main 
steam  relief  valves,  nor  any  plant  structure, 
system,  or  component  previously  evaluated. 
The  proposed  changes  do  not  install  any  new 
equipment,  and  installed  equipment  is  not 
being  operated  in  a  new  or  different  manner. 
The  proposed  change  in  test  methodology 
will  ensure  that  the  valves  remain  capable  of 
performing  their  safety  functions  due  to 
meeting  the  testing  requirements  of  the 
American  Society  of  Mechanical  Engineers 
Boiler  and  Pressure  Vessel  Code,  with  the 
exception  of  opening  the  valve  following 
installation  or  maintenance  for  which  a  relief 
request  has  been  submitted,  proposing  an 
acceptable  alternative.  No  setpoints  are  being 
changed  which  would  alter  the  dynamic 
response  of  plant  equipment.  Accordingly, 
no  new  failure  modes  are  introduced. 


Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  will  allow  testing  of 
the  valve  actuation  electrical  circuitry, 
including  the  solenoid,  and  mechemical 
actuation  components,  without  causing  the 
relief  valve  to  open.  The  relief  valves  will  be 
manually  actuated  prior  to  installation  in  the 
plant.  Therefore,  all  modes  of  relief  valve 
operation  will  be  tested  prior  to  entering  the 
mode  of  operation  requiring  the  valves  to 
perform  their  safety  functions.  The  proposed 
changes  do  not  affect  the  valve  setpoint  or 
the  operational  criteria  that  directs  the  relief 
valves  to  be  manually  opened  during  plant 
transients.  There  cu-e  no  changes  proposed 
which  alter  the  setpoints  at  which  protective 
actions  are  initiated,  and  there  is  no  change 
to  the  operability  requirements  for  equipment 
assumed  to  operate  for  accident  mitigation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14 -day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  teike  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 


date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  J^cated  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  12,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  heariifg  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conmiission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
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Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
I  admitted  as  a  party  may  amend  the 
i  petition  witholit  requesting  leave  of  the 
'Board  up  to  15  days  prior  to  the  first 
prehearing  conference-scheduled  in  the 
;  proceeding,  but  such  an  amended 
[petition  must  satisfy  the  specificity 
;  requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
icontentions  which  are  sought  to  be 
jlitigated  in  the  matter.  Each  contention 
jmust  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
Ibases  of  the  contention  and  a  concise 
istatement  of  the  alleged  facts  or  expert 
lopinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
Rearing.  The  petitioner  must  also 
provide  references  to  those  specific 
Sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
pT  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
^  supplement  which  satisfies  these 
^quirements  with  respect  to  at  least  one 
Contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
Jarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
ntervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
y^ritnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  d^cide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 


If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conmiission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001,  and  * 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Govenunent  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and     ' 
petition  for  leave  to  intervene  should 
also  be  sent  to  Mr.  Edward  J.  CuUen, 
Deputy  General  Counsel,  Exelon  BiSC — 
Legal,  2301  Market  Street,  Philadelphia, 
PA  19101,  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  1,  2003,  as 
supplemented  May  2,  2003,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North,  . 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-nn/ adams.html.  Persons  who 


do  not  have  access  to  ADAMS  or  who 
encoimter  problems  in  accessing  the 
docimients  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397^209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Carl  F.  Lyon, 

Project  Manager,  Section  2,  Project . 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-11841  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear  Waste 
Meeting  on  Planning  and  Procedures; 
Notice  of  Meeting 

The  ACNW  will  hold  a  Planning  and 
Procedures  meeting  on  May  28,  2003, 
Room  T-2B1,  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant . 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personad  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  May  28,  2003 — 8:30 
a.m.-ll  a.m. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  related  matters. 
The  pmpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Officied,  Mr.  Howard  J.  Larson 
(Telephone:  301/415-6805)  between 
7:30  a.m.  and  4:15  p.m.  (ET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  m^de. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Fiuther  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
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prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  May  6.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
[FR  Doc.  03-11838  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act,  Meeting 

DATE:  Weeks  of  May  12. 19.  26,  June  2, 

9, 16,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  12.  2003 

Wednesday,  May  14.  2003 

1:30  p.m.    Discussion  of  Seciuity 
Issues  (Closed — Ex.  1) 

Thursday,  May  15,  2003 

9:30  a.m.    Briefing  on  Results  of 
Agency  Action  Review  Meeting  (Public 
Meeting)  (Contact:  Robert  Pascarelli, 
301-415-1245).  Morning  session. 

12:30  p.m.     Briefing  on  Rpsults  of 
Agency  Action  Review  Meeting  (Public 
Meeting)  (Contact:  Robert  Pascarelli, 
301—415-1245).  Afternoon  session. 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Week  of  May  19.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  May  19,  2003. 

Week  of  May  26,  2003— Tentative 

Wednesday,  May  28.  2003 

9:30  a.m.    Meeting  with  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Angela  Williamson,  301-415- 
5030) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

2:45  p.m.     Discussion  of  Management 
Issues  (Closed — Ex.  2} 

Thursday,  May  29,  2003 

9:30  a.m.    Briefing  on  Status  of 
Revisions  to  the  Regulatory  Framework 
for  Steam  Generator  Tube  Integrity 
(Public  Meeting)  (Contact:  Louise  Lund, 
301-415-3248) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

2  p.m.    Briefing  on  Equal 
Employment  Opportunilyf  Program 
(Public  Meeting)  (Contact:  Corenthis 
Kelley,  301-415-7380) 


Week  of  June  2,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  2,  2003. 

Week  of  June  9.  2003— Tentative 

Wednesday.  June  11.  2003 

10:30  a.m.     All  Employees  Meeting. 
1:30  p.m.    All  Employees  Meeting. 

Week  of  June  16.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Jime  16.  2003. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

ADDmONAL  information:  By  a  vote  of  4- 
0  on  April  28.  the  Commission 
determined  piu^uant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Nuclear  Fuel 
Services.  Inc.  (Erwin.  Tennessee)"  be 
held  on  April  29,  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The  NRC  Commission  Meeting 
Schedide  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/poIicy- 
making/ schedule. html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hvuidred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  May  8,  2003. 
D.L.  Gamberoni. 

Technical  Coordinator.  Office  of  the 
Secretary.  k 

IFR  Doc.  03-11962  Filed  5-&-03;  lOiOTam] 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards 
Considerations;  Biweekly  Notice 

L  Background 

Piusuant  to  Public  Law  97—415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 


of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  -notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  fi'om  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from.  April  18, 
2003,  through  May  1,  2003.  The  last 
biweekly  notice  was  published  on  April 
29,  2003  (68  FR  22744). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Conmiission's  cegulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
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take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rides  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  Public  File 
Area  01F21.  11555  Rockville  Pike  (first 
jfloor),  Rockville.  Maryland.  The  filing  of 
j  requests  for  a  hearing  and  petitions  for 
'leave  to  intervene  is  discussed  below. 

By  June  12,  2003.  the  licensee  may 
Ifile  a  request  for  a  hearing  with  respect 
|to  issuEmce  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
[Wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
lintervene.  Requests  for  a  hearing  and  a 
jpetition  for  leave  to  intervene  shall  be 
[filed  in  accordance  with  the 
iCommission's  "Rules  of  Practice  for 
iDomestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
jaccessible  from  the  Agencywide 
Documents  Access  and  Management 
[System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
^quest  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
bf  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
jetition  for  leave  to  intervene  shall  set 
'orth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contehtion  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Stadf,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  Jile  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary' 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulator}' 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
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Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-nn/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415^737  or  by  e-mail  to 
pdi®nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request:  April  2, 
2001,  as  supplemented  by  letters  dated 
January  15.  August  23,  2002,  and  March 
28,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
operational  restrictions  when  the 
inclined  fuel  transfer  system  (IFTS) 
blind  flange  is  removed  during  Modes  1 , 
"Power  Operation,"  2,  "Startup,"  or  3, 
"Hot  Shutdown."  The  proposed  changes 
would  (1)  include  a  limitation  on  the 
duration  that  the  IFTS  blind  flange  can 
be  removed  while  primary  containment 
integrity  is  required,  (2)  include  a 
limitation  on  the  duration  that  the  IFTS 
blind  flange  can  remain  in  the  unbolted 
configiu'ation,  (3)  specify  the  need  to 
install  the  steam  dryer  pool  to  reactor 
cavity  pool  gate  prior  to  opening  the 
blind  flange,  and  (4)  provide  the 
flexibility  to  remove  the  IFTS  blind 
flange  for  other  than  maintenance  and 
testing  purposes  only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in.  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  allow  operation  of 
the  IFTS  while  primary  containment 
operability  is  required.  The  proposed 
changes  result  in  a  change  to  the  primary 
containment  boundary.  A  loss  of  primary 
containment  integrity  is  not  an  accident 
initiator.  The  proposed  changes  do  not 
involve  any  modifications  to  plant  systems  or 
design  parameters  or  conditions  that 
contribute  to  the  initiation  of  any  accidents 
previously  evaluated.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  of  any  accident  previously 
evaluated. 

The  proposed  changes  potentially  affect 
the  allowable  leakage  of  the  containment 
structure  which  is  designed  to  mitigate  the 
consequences  of  a  loss-of-coolant  accident 
(LOCA).  The  function  of  the  primary 


containment  is  to  maintain  functional 
integrity  during  and  following  the  peak 
transient  pressures  and  temperatures  that 
result  from  any  LOCA.  The  primary 
containment  is  designed  to  limit  fission 
product  leakage  following  the  design  basis 
LOCA.  Because  the  proposed  changes  do  not 
alter  the  plant  design,  only  the  extent  of  the 
boundaries  that  provide  primary  containment 
isolation  for  the  IFTS  penetration,  the 
proposed  changes  do  not  result  in  an  increase 
in  primary  containment  leakage.  In  addition, 
a  time  limit  for  IFTS  blind  flange  removal  of 
40  days  per  cycle  and  a  12  hour  limit  for  the 
unbolteeiconfiguration  of  the  IFTS  flange 
have  been  established  as  conservative 
measures  to  limit  the  associated  risk  to  the 
containment  boundary  for  all  accident 
conditions.  Once  the  blind  flange  is  removed 
the  IFTS  transfer  tube  and  its  appurtenances 
become  part  of  the  primary  containment 
boundary.  As  part  of  the  primary 
containment  boundary  these  subject 
components  would  be  exposed  to  LOCA 
pressures.  While  these  components  have  not 
been  fabricated  or  installed  to  meet  the 
acceptance  criteria  for  a  containment 
penetration,  they  have  been  built  to 
withstand  the  rigors  of  a  commercial  nuclear 
application.  This  includes,  but  is  not  limited 
to,  consideration  of  adequate  seismic 
support,  inertial  forces  imparted  to  the  fuel, 
appropriate  cooling  and  shielding  for  the 
spent  nuclear  fuel,  integrity  of  the  fluid 
system  pressure  boundary,  and  a  safety 
analysis,  including  a  failure  modes  and 
effects  evaluation  which  assumes  that 
credible  events  and  credible  combinations  of 
events  have  been  considered  and  mitigated 
against  by  either  a  fail  safe  design  or 
redundancy.  They  are  judged  to  be  an 
acceptable  barrier  to  prevent  the 
uncontrolled  release  of  post-accident  fission 
products  for  the  purposes  of  this  amendment 
request. 

Further,  it  has  been  shown  that  the  largest 
potential  leakage  pathway,  the  IFTS  transfer 
tube  itself,  would  remain  sealed  by  the  depth 
of  water  required  by  the  proposed  [technical 
specification]  TS  change  to  be  maintained  in 
the  fuel  building  fuel  transfer  pool.  The 
transfer  tube  drain  line  constitutes  the  other 
possible  leakage  pathway,  and  will  be 
required  to  be  capable  of  being  isolated  via 
administrative  control  of  the  manual 
isolation  valve  in  the  drain  line. 
Additionally,  due  to  the  physical 
relationships  of  the  buildings  and 
components  involved,  any  leakage  from 
either  of  these  pathways  is  fully  contained 
within  the  boundaries  of  the  secondary 
containment  and  would  be  filtered  by  the 
Standby  Gas  Treatment  System  prior  to 
release  to  the  environment. 

Leakage  from  the  containment  upper  pool 
through  the  open  IFTS  transfer  tube  could 
potentially  result  in  the  excessive  loss  of 
water  from  the  volume  intended  to  provide 
post-LOCA  makeup  water  to  the  suppression 
pool.  The  upper  pool  dump  volume  is 
maintained  by  requiring  the  installation  of 
the  steam  dryer  pool  to  reactor  cavity  pool 
gate  with  the  seal  inflated  and  a  backup  air 
supply  provided.  Maintaining  the  upper  pool 
dump  volume  ensures  proper  suppression 
pool  level  c£in  be  achieved  following  a  LOCA 


which  provides  for  long-term  steam 
condensation. 

Based  on  the  above,  the  proposed  changes 
do  not  increase  the  consequences  of  an 
accident  previously  evaluated. 

In  summary,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation 
except  for  when  IFTS  is  operated.  As  a  result, 
the  proposed  changes  do  not  affect  any  of  the 
paremieters  or  conditions  that  could 
contribute  to  the  initiation  of  any  accidents. 
No  new  accident  modes  or  equipment  failure 
modes  are  created  by  these  changes. 
Extending  the  primary  containment 
boundary  to  include  portions  of  the  IFTS  has 
no  influence  on,  nor  does  it  contribute  to  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction  from  those 
previously  evaluated.  Furthermore,  operation 
of  IFTS  is  unrelated  to  the  operation  of  the 
reactor.  There  is  no  mishap  in  the  process 
that  can  lead  or  contribute  to  the  possibility 
of  losing  any  coolant  in  the  reactor  or 
introducing  the  chance  for  positive  or 
negative  reactivity  or  other  accidents 
different  from  and  not  bounded  by  those 
previously  evaluated.  Therefore,  these 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  only  affect  the 
extent  of  a  portion  of  the  primary 
containment  boundary.  The  time  that  the 
IFTS  is  in  the  seismically  indeterminate 
configuration  with  the  flange  unbolted  will 
be  limited  to  12  hours  per  operating  cycle. 
The  time  the  IFTS  blind  flange  will  be 
removed  will  be  limited  to  40  days  per 
operating  cycle.  These  restrictions  will  limit 
the  risk  from  the  potential  leakage  through 
the  primary  containment  boundary.  Having 
IFTS  in  operation  does  not  affect  the 
reliability  of  equipment  used  for  core 
cooling.  In  addition,  precautions  will  be 
taken  to  administratively  control  the  IFTS 
transfer  tube  drain  path  so  that  the  proposed 
change  will  not  increase  the  probability  that 
an  increase  in  leakage  from  the  primary 
containment  to  the  secondary  containment 
could  occur.  Precautions  will  also  be  taken 
to  ensure  that  the  steam  dryer  pool  to  reactor 
cavity  pool  gate  is  installed  prior  to  removing 
the  IFTS  flange  when  primary  containment  is 
required  to  be  operable.  Installation  of  this 
gate  will  ensure  that  an  adequate 
containment  upper  pool  dump  volume  is 
maintained  to  support  post-LOCA 
suppression  pool  makeup  water  volume 
requirements. 

The  margin  of  safety  that  has  the  potential 
of  being  impacted  by  the  proposed  changes 
involve  the  offsite  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage  rate.  The 
containment  isolation  system  is  designed  to 
limit  leakage  to  L,  which  is  defined  by  the 
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[Clinton  Power  Station]  CPS  TS  to  be  0.65% 
of  primary  containment  afr  weight  per  day  at 
the  design  basis  LOCA  maximum  peak 
containment  pressure  [i.e.,  PJ.  The  limitation 
on  contaiimient  leakage  rate  is  designed  to 
;  ensure  that  total  leakage  volume  will  not 
exceed  the  volume  assumed  in  the  accident 
analyses  at  P..  The  margin  of  safety  for  the 
offsite  dose  consequences  of  postulated 
accidents  directly  related  to  the  containment 
leakage  rate  is  maintained  by  meeting  the  L, 
jacceptance  criteria  during  operation.  The  L, 
lvalue  is  not  being  modified  by  this  proposed 
TS  change.  The  IFTS  will  continue  to 
provide  an  acceptable  barrier  to  prevent 
unacceptable  containment  leakage  during  a 
;LOCA,  and  therefore  these  changes  will  not 
create  a  situation  causing  the  containment 
lleakage  rate  acceptance  criteria  to  be 
(Violated. 

!    Therefore,  the  proposed  chsmges  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
I    Attorney  for  licensee:  Edward  J. 
Cullen,  Deputy  General  Counsel  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia.  PA  19101. 

NBC  Section  Chief:  Anthony  J. 
Mendiola. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
^d  2.  Calvert  County,  Maryland 

Date  of  amendments  request:  March 
i8,  2003. 

Description  of  amendments  request: 
The  amendment  would  remove  the  post- 
accident  hydrogen  monitoring  and 
control  requirements  from  the  Calvert 
Qiffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  the  Technical 
Specifications  has  been  evaluated  against  the 
standards  in  10  CFR  50.92.  The  proposed 
amendment  revises  Technical  Specification 
3.3.10,  Post-Accident  Monitoring 
Instrumentation,  and  Technical  Specification 
Table  3.3.10-1,  Post-Accident  Monitoring 
Instrumentation  to  delete  references  to  the 
containment  hydrogen  analyzers. 
Additionally,  the  proposed  amendment  will 
delete  Technical  Specification  3.6.7, 
Hydrogen  Recombiners.  The  proposed 
change  has  been  determined  to  not  involve 
a  significant  hazards  consideration,  in  that 


operation  of  the  facility  in  accordance  with 
the  proposed  amendments: 

1 .  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

Components  used  in  the  control  of 
hydrogen  in  the  Containment  (consisting  of 
hydrogen  recombiners,  a  hydrogen  vent,  and 
hydrogen  detectors)  are  not  considered 
accident  initiators.  Therefore,  this  change 
does  not  increase  the  probability  of  an 
accident  previously  evaluated. 

The  purpose  of  the  Hydrogen  Control 
System  is  to  ensure  that  hydrogen 
concentration  is  maintained  below  4.0 
volume  percent  so  that  Containment  integrity 
is  not  challenged  following  a  design  basis 
loss-of-coolant  accident  (LOCA).  The  Calvert 
Cliffs  Nuclear  Power  Plant  Individual  Plant 
Examination  analyzed  the  probability  of 
Containment  failure  under  a  variety  of 
conditions.  This  proposed  amendment  does 
not  alter  the  conclusions  or  assumptions  of 
the  Individual  Plant  Examination.  The 
Calvert  Cliffs  Nuclear  Power  Plant 
Containment  provides  a  safety  margin  against 
hydrogen  bum  following  a  design  basis 
accident,  such  that  the  Containment  will  not 
fail  even  without  hydrogen  control 
equipment.  Therefore,  this  change  does  not 
increase  the  ccyisequences  of  accidents 
previously  evaluated. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  change  the 
configuration  of  the  plant  beyond  the 
Hydrogen  Control  System.  Hydrogen 
generation  following  a  design  basis  LOCA 
bas  been  evaluated.  Deletion  of  the  Hydrogen 
Control  System  from  the  plant  design  basis 
and  Technical  Specifications  does  not  alter 
the  generation  of  hydrogen  post-LOCA. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  [kind]  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  [a]  margin  of  safety. 

The  margin  of  safety  in  this  case  is  the 
ability  of  Containment  to  withstand  a 
pressure  increase  caused  by  the  deflagration 
of  hydrogen  in  the  Containment.  Industry 
experience  and  experimentation  has  shown 
that  large,  dry,  well-ventilated  Containments 
such  as  those  at  Calvert  Cliffs  can  withstand 
pressures  generated  by  ignition  of  hydrogen 
resulting  from  a  LOCA.  The  Calvert  Cliffs 
Nuclear  Power  Plant  Containment  provides  a 
safety  margin  against  hydrogen  bum 
following  a  design  basis  accident,  such  that 
the  Containment  will  not  fail  even  without 
hydrogen  control  equipment. 

Therefore,  this  change  does  not 
significantly  reduce  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington.  DC  20037. 

NBC  Section  Chief:  Richard  J.  Laufer. 

Entergy  Operations,  Inc..  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  April  2, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  spent  fuel  pool  loading 
restrictions  by  redefining  the  regions, 
inserting  Metamic®  poison  panels  in  a 
portion  of  the  spent  fuel  pool,  and 
increasing  the  minimum  boron 
concentration. 

Basis  for  no  significan  t  hazards 
consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  three  fuel  handling  accidents 
described  below  can  be  postulated  to 
increase  reactivity.  However,  for  these 
accident  conditions,  the  double  contingency 
principle  of  ANS  [American  Nuclear  Society] 
Nl6. 1-1975  is  applied.  This  states  that  it  is 
unnecessary  to  assume  two  unlikely, 
independent,  concurrent  events  to  ensure 
protection  against  a  criticality  accident. 
Thus,  for  accident  conditions,  the  presence  of 
soluble  boron  in  the  storage  pool  water  can 
be  assumed  as  a  realistic  initial  condition 
since  its  absence  would  be  a  second  unlikely 
event. 

Three  types  of  drop  accidents  have  been 
considered:  a  vertical  drop  accident,  a 
horizontal  drop  accident,  and  an  inadvertent 
drop  of  an  assembly  between  the  outside 
periphery  of  the  rack  and  the  pool  wall: 

•  A  vertical  drop  directly  upon  a  cell  will 
cause  damage  to  the  racks  in  the  active  fuel 
region.  The  current  1600  ppm  soluble  boron 
concentration  TS  limit  will  ensure  that  Kejr 
does  not  exceed  0.95. 

•  A  fyel  assembly  dropped  on  top  of  the 
rack  horizontally  will  not  deform  the  rack 
structure  such  that  criticality  assumptions 
are  invalidated.  The  rack  structure  is  such 
that  an  assembly  positioned  horizontally  on 
top  of  the  rack  results  in  a  separation 
distance  from  the  upper  end  of  the  active  fuel 
region  of  the  stored  assemblies.  This  distance 
is  sufficient  to  preclude  interaction  between 
the  dropped  assembly  and  the  stored  fuel. 

•  An  inadvertent  drop  of  an  assembly 
between  the  outside  periphery  of  the  rack 
and  the  pool  wall  is  bounded  by  the  worst 
case  fuel  misplacement  accident  condition. 

The  fuel  assembly  misplacement  accident 
was  considered  for  all  storage  configurations. 
An  assembly  with  high  reactivity  is  assumed 
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to  be  placed  in  a  storage  location  which 
requires  restricted  storage  based  on  initial  U- 
235  loading,  cooling  time,  and  bumup.  The 
presence  of  boron  in  the  pool  water  assumed 
in  the  analysis  has  been  shown  to  offset  the 
worst  case  reactivity  effect  of  a  misplaced 
fuel  assembly  for  any  configuration.  This 
boron  requirement  is  less  than  the  1600  ppm 
currently  required  by  the  ANO-1  TS.  Thus, 
a  five  percent  subcriticality  margin  can  be 
easily  met  for  postulated  accidents,  since  any 
reactivity  increase  will  be  much  less  than  the 
negative  worth  of  the  dissolved  boron. 

For  fuel  storage  applications,  water  is 
usually  present.  An  "optimum  moderation" 
accident  is  not  a  concern  in  spent  fuel  pool 
storage  racks  because  the  rack  design 
prevents  the  preferential  reduction  of  water 
density  between  the  cells  of  a  rack  (e.g.. 
boiling  between  cells).  An  "optimum 
moderation"  accident  in  the  new  fuel  pit  was 
previously  evaluated  and  the  conclusions  of 
that  evaluation  have  not  changed  as  a  result 
of  the  fuel  enrichment. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  will  define  a  portion 
of  the  current  Region  2  as  Region  3.  The  new 
region  will  contain  Metamic®  poison  panel 
Inserts  and  will  allow  unrestricted  storage  of 
fuel  assemblies  with  various  enrichments 
and  bumup.  To  support  the  proposed 
change,  new  criticality  analyses  have  been 
performed.  The  analyses  resulted  in  new 
loading  restrictions  in  Region  1  and  Region 
2.  The  presence  of  boron  in  the  pool  water 
assumed  in  the  analysis  is  less  than  the  1600 
ppm  currently  required  by  the  ANO-1  TSs. 

Thus,  a  five  percent  subcriticality  margin 
can  be  easily  met  for  postulated  accidents, 
since  any  reactivity  increase  will  be  much 
less  than  the  negative  worth  of  the  dissolved 
boron. 

No  new  or  different  types  of  fuel  assembly 
drop  scenarios  are  created  by  the  proposed 
change.  During  the  installation  of  the 
Metamic®  panels,  the  possible  drop  of  a 
panel  is  bounded  by  the  current  fuel 
assembly  drop  analysis.  No  new  or  different 
fuel  assembly  misplacement  accidents  will 
be  created.  Administrative  controls  currently 
exist  to  assist  in  assuring  fuel  misplacement 
does  not  occur. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

With  the  presence  of  a  nominal  boron 
concentration,  the  SFP  storage  racks  will  be 
designed  to  assure  that  fuel  assemblies  of  less 
than  or  equal  to  five  weight  percent  U-235 
enrichment  when  loaded  in  accordance  with 
the  proposed  loading  restrictions  will  be 
maintained  within  a  subcritical  array  with  a 
five  percent  subcritical  margin  (95% 
probability  at  the  95%  confidence  level). 
This  has  been  verified  by  criticality  analyses. 


Credit  for  soluble  boron  in  the  SFP  water 
is  permitted  under  accident  conditions.  The 
proposed  modification  that  will  allow 
insertion  of  Metamic®  poison  panels  does 
not  result  in  the  potential  of  any  new 
misplacement  scenarios.  Criticality  analyses 
have  been  performed  to  determine  the 
required  boron  concentration  that  would 
ensure  the  maximum  K^ff  does  not  exceed 
0.95.  The  ANO-1  TS  for  the  minimum  SFP 
boron  concentration  is  greater  than  tl^at 
required  to  ensure  Kcff  does  not  exceed  0.95. 
Therefore,  the  margin  of  safety  currently 
defined  by  taking  credit  for  soluble  boron 
will  be  maintained. 

The  structural  analysis  of  the  spent  fuel 
racks,  along  with  the  evaluation  of  the  SFP 
structure,  showed  that  the  integrity  of  these 
structures  will  be  maintained  with  the 
addition  of  the  poison  inserts.  The  structural 
requirements  were  shown  to  be  satisfied,  so 
the  safety  margins  were  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  March 
19,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMI 
[Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instnmientation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2  (TMI-2).  Requirements  related  to 
PASS  were  imposed  by  Order  for  many 
facilities  and  were  added  to  or  included 
in  the  TS  for  nuclear  power  reactors 
currently  licensed  to  operate.  Lessons 
learned  and  improvements 


implemented  over  the  last  20  years  have 
shown  that  the  information  obtained 
from  PASS  can  be  readily  obtained 
through  other  means  or  is  of  little  use 
in  the  assessment  and  mitigation  of 
accident  conditions. 

The  changes  are  based  on  U.S. 
Nuclear  Regulatory  Commission  (NRC)- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF— 413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
March  19,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
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Severe  Accident  Management  Guidance 
ISAMG)  emphasizes  accident  management 
Strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
poping  with  an  accident. 
'   The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emei^ency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  from  any  Previously 
Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  contaiimient  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
iBVolve  a  Significant  Reduction  in  the  Margin 
of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effisctive  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as'  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 


Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416. 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County.  Mississippi 

Date  of  amendment  request:  April  3, 
2003. 

Description  of  amendment  request: 
The  proposed  ciianges  will  revise  the 
Updated  Final  Safety  Analysis  Report  to 
change  the  Reactor  Vessel  Materi^ 
Surveillance  Program.  The  change  will 
reflect  participation  in  the  Boiling  Water 
Reactor  Vessel  and  Internals  Project 
(BWRVIP)  Integrated  Surveillance 
Program  (ISP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Section  50.91(a)  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  ),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is     " 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Changes  in  the  fracture  toughness 
properties  of  reactor  vessel  beltline  materials, 
resulting  from  the  neutron  irradiation  and  the 
thermal  environment,  are  monitored  by  a 
surveillance  program  in  compliance  with  the 
requirements  of  10CFR50.  Appendix  H.  The 
proposed  change  implements  an  integrated 
surveillance  program  that  has  been  evaluated 
by  the  NRC  (U.S.  Nuclear  Regulatory 
Conunission]  staff  as  meeting  the 
lequirements  of  paragraph  m.C  of  Appendix 
H  to  10  CFR  50.  The  BWRVIP's  ISP 
surveillance  material  selection  process 
adequately  ensures  that  materials  in  the 
program  effectively  provide  meaningful 
information  to  monitor  changes  in  fracture 
toughness  for  GGNS  [Grand  Gulf  Nuclear 
Station,  Unit  1,  or  Grand  Gulf]  RPV  [Reactor 
Pressure  Vessel]  materials.  In  addition,  the 
ISP  program  requires  participants  to  acquire 
and  evaluate  relevant  ISP  test  data  from  the 
program  which  may  affect  RPV  integrity 
evaluations  in  a  timely  maimer.  One 
advantage  of  participating  in  the  BWRVIP  ISP 
is  that  surveillance  test  data  applicable  to  the 
Grand  Gulf  RPV  will  be  available  sooner  than 
under  the  current  plant  specific  program. 

The  proposed  change  will  not  affect 
current  RPV  performance  and  will  not  cause 
the  RPV  or  interfacing  systems  to  be  operated 
outside  of  their  design  or  testing  limits.  The 


proposed  change  will  not  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  accidents. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  change  does  not  affect  the  design, 
function,  reliability,  or  operation  of  any  plant 
structure,  system  or  component.  The  purpose 
of  the  reactor  vessel  material  surveillance 
program  is  to  monitor  neutron  embrittlement 
and  thermal  environment  effects  in  order  to 
predict  the  behavioral  characteristics  of 
materials  of  pressure  retaining  components  of 
the  reactor  coolant  pressure  boundary  and  to 
ensure  that  reactor  vessel  fractiu^  toughness 
and  integrity  requirements  are  not  violated. 
The  ISP  is  an  approved  alternate  monitoring 
program  that  meets  the  regulatory 
requirements  in  Appendix  H  to  10  CFR  50. 
As  an  acceptable  alternate  monitoring 
program,  the  ISP  caimot  create  a  new  failure 
mode  involving  the  possibility  of  a  new  or 
different  kind  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  that  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

The  reactor  material  surveillance  program 
required  by  10  CFR  50,  Appendix  H,  is 
designed  to  ensure  that  adequate  margins  of 
safety  are  provided  for  the  reactor  coolant 
pressure  boundary  during  any  condition  of 
normal  operation,  including  anticipated 
operational  occurrences  and  hydrostatic 
tests.  Monitoring  changes  in  the  fracture 
toughness  of  reactor  vessel  materials  ensures 
that  material  changes  due  to  radiation 
embrittlement  are  adequately  considered  for 
safe  reactor  operations.  Paragraph  III.C  of 
Appendix  H  to  10  CFR  50  delineates  the 
regulatory  requirements  for  an  ISP.  The 
BWRVIP  ISP  meets  these  requirements  and 
has  been  approved  by  the  NRC. 

One  of  the  uses  of  the  material  surveillance 
data  obtained  through  the  proposed  ISP  is  to 
ensure  the  reactor  coolant  system  P/T 
[Pressure/Temperature]  limits  established  by 
the  Technical  Specifications  are 
conservative.  The  material  surveillamce  data 
obtained  through  the  proposed  Integrated 
Surveillance  Program  will  provide  new 
information  that  will  be  evaluated  to  ensure 
that  the  P/T  limits  are  conservative.  In 
addition,  a  neutron  fluence  calculation 
methodology  which  has  been  approved  by 
the  NRC  staff  and  is  consistent  with  the 
attributes  identified  in  U.S.  Nuclear 
Regulatory  Commission  Regulatory  Guide 
1.190.  "Calculational  and  Dosimetry  Methods 
for  IDetermining  Pressure  Vessel  Neutron 
Fluence."  will  be  used  for  the  determination 
of  reactor  vessel  and  surveillance  capsule 
neutron  fluence  values  to  ensure  quality  of 
the  method  and  compatibility  between  ISP 
results. 
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Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  Februarv  14,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would  relax 
the  Technical  Specifications  (TSs) 
surveillance  requirement  (SR)  for 
reactor  instrumentation  line  excess  flow 
check  valves  (EFCVs).  Currently,  TSs 
require  testing  of  each  reactor 
instrumentation  line  EFCV  on  a  24- 
month  frequency.  The  proposed  TS  SR 
would  require  that  a  representative 
sample  of  reactor  instrumentation  line 
EFCVs  be  tested  every  24  months,  such 
that  each  EFCV  will  be  tested  nominally 
once  every  10  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  current  Technical  Specification  (TS) 
Surveillance  Requirement  (SR)  frequency 
requires  each  reactor  instrumentation  line 
excess  flow  check  valve  (EFCV)  to  be  tested 
every  24  months.  The  EFCVs  at  Dresden 
Nuclear  Power  Station  (DNPS)  and  Quad 
Cities  Nuclear  Power  Station  (QCNPS)  are 
designed  to  remain  open  during  normal 
operation,  but  will  close  automatically  in  the 
event  of  an  instrument  line  break 
downstream  of  the  valve.  The  proposed 
change  allows  a  reduced  number  of  reactor 
instrumentation  line  EFCVs  to  be  tested 
every  24  months.  Industry  operating 
experience  demonstrates  a  high  level  of 
reliability  for  these  EFCVs.  A  failure  of  an 
EFCV  to  isolate  cannot  initiate  previously 
evaluated  accidents  (i.e.,  a  break  in  a  reactor 
coolant  pressure  boundary  (RCPB) 


instrument  line  outside  containment). 
Therefore,  there  is  no  increase  in  the 
probability  of  an  accident  as  a  result  of  this 
proposed  change. 

The  postulated  break  of  an  instrument  line 
connected  to  the  RCPB  is  discussed  and 
evaluated  in  the  Updated  Final  Safety 
Analysis  Reports  (UFSARs)  for  DNPS  and 
QCNPS.  The  integrity  and  functional 
performance  of  the  secondary  contairunent 
and  standby  gas  treatment  system  are  not 
impaired  by  this  event,  and  the  calculated 
potential  offsite  exposures  are  below  the 
guidelines  of  10  CFR  100,  "Reactor  Site 
Criteria."  The  NRC  approved  General  Electric 
Nuclear  Energy  Licensing  Topical  Report, 
NEDO-32977-A,  "Excess  Flow  Check  Valve 
Testing  Relaxation,"  discusses  through 
operating  experience  that  there  is  a  high 
degree  of  reliability  with  the  EFCVs  and  that 
there  are  little  radiological  consequences 
resulting  from  an  EFCV  failure.  The 
radiological  consequences  for  an  instrument 
line  break  do  not  credit  the  EFCVs  for 
isolating  the  break.  Therefore,  the 
consequences  of  an  instrument  line  break  are 
not  impacted  by  the  proposed  level  of  testing. 
Based  on  the  above,  the  proposed  TS  change 
does  not  m^lve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

In  summary,  the  proposed  change  does  not 
involve  a  signiBcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  propo^pd  change  allows  a  reduced 
number  of  reactor  instrumentation  line 
EFCVs  to  be  tested  every  24  months.  No  other 
changes  in  requirements  are  being  proposed. 
Industry  operating  experience  as  documented 
in  NEDO-32977-A,  provides  supporting 
evidence  that  the  reduced  testing  will  not 
affect  the  high  reliability  of  these  valves.  The 
potential  failure  of  an  EFCV  to  isolate  as  a 
result  of  the  proposed  reduction  in  testing  is 
bounded  bv  the  evaluation  of  an  instrument 
line  break  described  in  the  UFSARs  for  DNPS 
and  QCNPS.  The  proposed  changes  do  not 
physically  alter  the  plant  and  will  not  alter 
the  operation  of  structures,  systems,  and 
components  as  described  in  the  UFSARs. 
Therefore,  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated  will  . 
not  be  created. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  consequences  of  an  unisolable  rupture 
of  a  RCPB  instrument  line  outside 
containment  has  been  previouslv  evaluated 
in  the  UFSARs  for  DNPS  and  QCNPS.  That 
evaluation  assumed  a  continuous  discharge 
of  reactor  coolant  for  the  duration  of  the 
detection  and  cooldown  sequence  (;.e.,  no 
credit  was  assumed  for  isolating  the  break  by 
the  associated  EFCV  in  the  ruptured 
instrument  line).  Since  a  continuous 
discharge  was  assumed  in  this  evaluation, 
any  potential  failure  of  the  associated  EFCV 
to  isolate  postulated  by  the  reduced  testing 
frequency  is  bounded.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Vice  President,  General  Coimsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  March 
31,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Appendix  A,  Technical 
Specifications  (TS),  of  Facility 
Operating  License  Nos.  NPF-1 1  and 
NPF-18.  Specifically,  the  proposed 
change  will  increase  the  upper  limit 
associated  with  TS  Table  3,3.5.1-1. 
"Emergency  Core  Cooling  System 
Instnmientation,"  Function  3.e,  "HPCS 
System  Flow  Rate — Low  (Bypass)," 
Allowable  Value  from  less  than  or  equal 
to  (<)  1704  gallons  per  minute  (gpm)  to 
<  2194  gpm.  The  proposed  change 
increases  th»  Allowable  Value  band  to 
accoxmt  for  instrumentation  deadband, 
as-left  setting  tolerances  and  setpoint 
drift,  and  resolves  historical  difficulties 
during  calibration.  The  current 
Allowable  Value  was  initially  provided 
in  the  LaSalle  County  Station  "TS  diuing 
conversion  to  Improved  Technical 
Specifications  (ITS)  format.  This  value 
was  based  on  vendor  supplied  data  and 
,  believed  at  the  time  to  adequately 
account  for  these  parameters.  The  upper 
Allowable  Value  limit  is  being  increased 
based  on  historical  performance  data  for 
the  High  Pressure  Core  Spray  (HPCS) 
system  flow  switches.  The  increase  in 
the  allowed  bypass  flow  rate  does  not 
affect  the  capability  of  the  HPCS  system 
in  performing  its  intended  safety 
function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  LaSalle  County 
Station  Technical  Specifications  (TS)  Table 
3.3.5.1-1,  "Emergency  Core  Cooling  System 
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instrumentation,"  Function  3.e,  "HPCS 
pystem  Flow  Rate— Low  (Bypass),"  request 
en  increase  in  the  Allowable  Value  from  less 
than  or  equal  to  <  1704  gpm  to  <  2194  gpm. 
The  operation  of  High  Pressure  Core  Spray 
(HPCS)  System  Flow  Rate— Low  (Bypass) 
function  is  not  a  precursor  to  any  accident 
previously  evaluated.  Thus,  the  proposed 
change  does  not  have  any  effect  on  the 
probability  of  an  accident  previously 
Evaluated. 

'   The  LaSalle  County  Station  Emergency 
Core  Cooling  Systems  (ECCS)  are  designed, 
jn  conjunction  with  the  primary  and 
Secondary  containments,  to  limit  the  release 

!)f  radioactive  material  to  the  environment 
ollowing  a  loss  of  coolant  accident  (LOCA). 
The  ECCS  uses  two  independent  methods, 
flooding  and  spraying,  to  cool  the  reactor 
core  following  a  LOCA.  The  HPCS  is  one  of 
the  core  spray  systems.  The  evaluation  of  the 
proposed  change  concluded  that  the  HPCS 
will  operate  as  assumed  in  accidents 
previously  evaluated.  Thus,  the  radiological 
consequences  of  any  accident  previously 
evaluated  are  not  increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  affect  the 
control  parameters  governing  unit  operation 
and  does  not  introduce  any  new  equipment, 
modes  of  system  operation  or  failure 
mechanisms.  Calculations  have  been 
performed  which  evaluated  the  performance 
of  the  HPCS  system  without  the  closure  of 
the  minimum  flow  bypass  valve.  The 
calculations  determined  that  the  Unit  1  and 
Unit  2  HPCS  pump  capacity  vdth  the 
minimum  flow  bypass  valve  open  will 
support  HPCS  System  injection  flow  into  the 
reactor  pressure  vessel  (RPV)  over  the  full 
range  of  RPV  pressures  above  the 
requirements  for  HPCS  in  the  Loss  of  Coolant 
Accident  (LOCA)  analyses. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  HPCS  System  Flow  Rate— Low 
(Bypass)  Function  is  one  of  the  inputs  to  the 
logic  that  controls  the  opening  and  closing  of 
the  minimum  flow  bypass  valve.  The  current 
Allowable  Values  for  this  function  are  greater 
than  or  equal  to  (>)1380  gpm  and  <1704  gpm. 
The  lower  Allowable  Value  limit  [i.e.,  1380 
gpm)  ensures  that  the  minimum  flow  bypass 
valve  opens  when  pump  flow  is  too  low  for 
adequate  cooling  of  the  pump  while  the 
pump  is  operating.  This  limit  is  not  affected 
by  the  proposed  change. 

The  upper  Allowable  Value  limit  (i.e.,  1704 
gpm)  ensures  that  the  minimum  flow  bypass 
valve  automatically  closes  to  allow  maximum 
flow  to  the  RPV  spray  sparger.  The  proposed 
change  increases  the  value  to  <  2194  gpm. 
LaSalle  County  Station  has  evaluated  the 
effect  of  this  change  and  concluded  the 
following: 


•  The  proposed  change  to  increase  the 
upper  Allowable  Value  limit  from  <  1704 
gpm  to  <  2194  gpm  will  provide  further 
assurance  that  the  minimum  flow  bypass 
valve  remains  full  open  until  the  HPCS  pump 
flow  to  the  RPV  spray  sparger  is  sufficient  to 
prevent  overheating  of  the  pump,  and 

•  The  upper  Allowable  Value  ensures  that 
the  HPCS  minimum  flow  bypass  valve  closes 
to  allow  maximum  flow  to  the  RPV  spray 
sparger.  The  proposed  change  will  delay  the 
initiation  of  valve  closure  from  <  1704  gpm 
to  ^  2194  gpm.  The  calculations  determined 
that  the  Unit  1  and  Unit  2  HPCS  pump 
capacity  with  the  minimum  flow  bypass 
valve  open  will  support  HPCS  system 
injection  flow  into  the  RPV  over  the  full 
range  of  RPV  pressures  above  the 
requirements  for  HPCS  in  the  Loss  of  Coolant 
Accident  (LOCA)  analysis  up  to  the 
maximum  assumed  injection  flow  of  5400 
gpm.  The  margin  to  the  flow  requirements  of 
the  LOCA  analysis  varies  from  approximately 
200  gpm  at  very  low  RPV  pressures  to  greater 
than  1000  gpm  at  higher  RPV  pressures. 
Since  the  HPCS  system  injection  flow 
requirement  to  the  RPV  spray  sparger 
assumed  in  the  LOCA  analysis  is  met  with 
the  minimum  flow  bypass  valve  open,  the 
LOCA  analysis  results  are  not  adversely 
affected  by  increasing  the  value  of  flow  when 
the  minimum  flow  bypass  valve  starts  to 
close.  Although  the  calculations  show  that 
closure  of  the  HPCS  minimum  flow  bypass 
valve  is  not  necessary  to  meet  the  HPCS 
system  injection  flow  requirements  assumed 
in  the  LOCA  analyses,  LaSalle  County 
Station  has  chosen  to  retain  the  upper 
Allowable  Value  in  the  TS  to  provide 
additional  margin  to  the  assumed  injection 
flow  of  the  analyses. 

Thus,  increasing  the  TS  upper  Allowable 
Value  limit  for  the  HPCS  System  Flow  Rate- 
Low  (Bypass)  Function  from  <  1704  gpm  to 
<  2194  gpm  vdll  not  affect  the  capability  of 
the  HPCS  system  in  performing  its  intended 
safety  function. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  above,  Exelon  Generation 
Company  concludes  that  the  proposed 
amendment  presents  no  significant  hazards 
consideration  under  the  standards  set  forth  in 
10  CFR  50.92(c),  and,  accordingly,  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J, 
Mendiola. 


Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  amendment  request:  March 
19,  2003. 

Description  ofamen^ent  request: 
The  proposed  amendment  would  delete 
requirements  from  the  Technical 
Specifications  (TSs)  and  other  elements 
of  the  licensing  bases  related  to  the  post- 
accident  sampling  system  (PASS)  at  the 
Monticello  Nuclear  Generating  Plant. 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMI 
[Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities  • 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  ciurently 
licensed  to  operate,  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  proposed  changes  are  based  on 
NRC-approved  Technical  Specification 
Task  Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler.  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF-413.  The  notice 
included  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  determination,  using  the 
consolidated  line-item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  no 
significant  hazards  consideration 
determination  in  its  application  dated 
March  19,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 
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Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  b^^used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,-  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (HOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated 


Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  from  any  Previously 
Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  March 
27,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
approve  a  selective  scope  application  of 
an  alternative  source  term  (AST)  for  fuel 
handling  accidents  (FHAs).  Specifically, 
the  amendments  would  revise  Technical 
Specification  (TS)  3.9.3,  "Containment 
Penetrations,"  to  (1)  change  the 
Applicability  statement  to  "Diu-ing 
movement  of  recently  irradiated  fuel 
assemblies  within  containment,"  and  (2) 
modify  the  Required  Action  for 
Condition  A  to  eliminate  the 
requirement  to  suspend  core  alterations 


and  add  the  requirement  to  suspend 
movement  of  recently  irradiated  fuel 
assemblies  within  containment  if  one  or 
more  containment  penetrations  are  not 
in  the  required  status. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Selective  implementation  of  the 
Alternative  Source  Term  (AST)  and  those 
plant  systems  affected  by  implementing  the 
proposed  changes  to  the  TS  are  not  accident 
initiators  and  cannot  increase  the  probability 
of  an  accident.  The  AST  does  not  adversely 
affect  the  design  or  operation  of  the  facility 
in  a  manner  that  would  create  an  increase  in 
the  probability  of  an  accident.  Rather,  the 
AST  is  a  methodology  used  to  evaluate  the 
dose  consequences  of  a  postulated  accident. 

The  fuel  handling  accident  analysis  has 
demonstrated  that  the  dose  consequences  of 
a  postulated  fuel  handling  accident  remain 
within  the  limits  provided  sufficient  decay 
has  occurred  prior  to  the  movement  of 
irradiated  fuel  without  taking  credit  for 
certain  mitigation  features  such  as  ventilation 
filter  systems  and  containment  closure. 
Irradiated  fuel  that  has  not  undergone  the 
required  decay  period  of  65  hours  is  defined 
as  recently  irradiated  fuel  and  the  currently 
approved  TS  requirements  are  applicable 
when  this  recently  irradiated  fuel  is  being 
handled. 

This  amendment  does  not  alter  the 
methodology  or  equipment  used  directly  in 
fuel  handling  operations.  Neither  ventilation 
filter  system  [i.e.,  the  containment  purge  or 
drumming  area  vent  stack)  is  used  to  actually 
handle  fuel.  Neither  of  these  systems  is  an 
accident  initiator.  Similarly,  neither  the 
equipment  hatch,  personnel  air  locks,  any 
other  containment  penetrations,  nor  any 
component  thereof  is  an  accident  initiator. 
No  other  accident  initiator  is  affected  by  the 
proposed  changes. 

The  TEDE  |»tal  effective  dose  equivalent] 
doses  from  the  amalysis  supporting  this 
amendment  request  have  been  compared  to 
equivalent  TEDE  doses  estimated  with  the 
guidelines  of  RG  (Regulatory  Guide]  1.183 
("Alternative  Radiological  Source  Terms  for 
Evaluating  Design  Basis  Accidents  at  Nuclear 
Power  Reactors")  Footnote  7.  The  new  values 
are  shown  to  be  comparable  to  the  results  of 
the  previous  analysis. 

Based  on  the  aforementioned  reasons,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  FHA  as  previously 
analyzed. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  evaluation  of  the  effects  of  the 
proposed  changes  indicates  that  all  design 
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standards  and  applicable  safety  criteria  limits 
are  met.  The  proposed  amendment  would 
incirease  the  time  during  which  the 
equipment  hatch  and  personnel  air  locks 
Could  be  open  during  core  alterations  and 
rnovement  of  irradiated  fuel.  The  proposed 
^endment  does  not  involve  changes  in  the 
bperations  of  these  containment  penetrations. 
Having  these  penetrations  open  does  not 
preate  the  possibility  of  a  new  accident. 
:    Therefore,  operation  of  the  Point  Beach 
pluclear  Plant  in  accordance  with  the 
proposed  amendments  will  not  create  the 
Jxjssibility  of  a  new  or  different  type  of 
Occident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  assumptions  and  input  used  in  the 
Analysis  are  conservative  as  noted  below.  The 
design  basis  FHA  has  been  defined  to 
^dentify  conservative  conditions.  The  source 
term  and  radioactivity  releases  have  been 
calculated  pursuant  to  RG  1.183.  Appendix  B 
and  with  conservative  assumptions 
concerning  prior  reactor  operations.  The 
Control  room  atmospheric  dispersion  factor 
has  been  calculated  with  conservative 
assumptions  associated  with  the  release.  The 
conservative  assumptions  and  input  noted 
above  ensure  that  the  radiation  doses  cited  in 
the  amendment  request  are  the  upper  bound 
to  radiological  consequences  of  a  FHA  either 
in  containment  or  in  the  spent  fuel  pool.  The 
analysis  shows  that  there  is  a  significant 
margin  between  the  TEDE  radiation  doses 
calculated  for  the  postulated  FHA  using  the 
AST  and  acceptance  limits  of  10  CFR  50.67 
and  RG  1.183.  The  proposed  changes  will  not 
degrade  the  plant  protective  boundaries,  will 
not  cause  a  release  of  fission  products  to  the 
public,  and  will  not  degrade  the  performance 
of  any  Structures.  Systems,  and  Components 
important  to  safety.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety 
as  a  result  of  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr..  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  L.  Raghavan. 

Southern  Nucledr  Operating  Company, 
Inc.  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  February 
11,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
a  40-month  inspection  interval  for 
Farley,  Unit  2  aiter  the  completion  of 
the  first  post-replacement  in-service 


inspection,  rather  than  the  completion 
of  two  consecutive  inspections  resulting 
in  a  classification  of  C-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  one-time  change  revises  the 
steam  generator  (SG)  inspection  interval 
requirements  in  TS  [technical  specification) 
5.5.9.3,  "Inspection  Frequencies."  for  the 
FNP  [Farley  Nuclear  Plant]  Unit  2  Spring 
2004  refueling  outage,  to  allow  a  40[-]month 
inspection  frequency  after  one  inspection, 
rather  than  after  two  consecutive  inspections 
with  results  that  are  within  the  C-1  category. 
C-1  category  is  defined  as  "less  than  5%  of 
the  total  tubes  inspected  are  degraded  tubes 
and  none  of  the  inspected  tubes  are 
defective." 

The  proposed  one-time  extension  of  the 
FNP  Unit  2  SG  tube  inservice  inspection 
interval  does  not  involve  changing  any 
structure,  system,  or  component,  or  affect 
reactor  operations.  It  is  not  an  initiator  of  an 
accident  and  does  not  change  any  existing 
safety  analysis  previously  analyzed  in  the 
FNP's  Final  Safety  Analysis  Report  (FSAR). 
As  such,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Since  the  proposed  change  does  not  alter 
the  plant  design,  there  is  no  direct  increase 
in  SG  leakage.  Industry  experience  indicates 
that  the  probability  of  increased  SG  tube 
degradation  would  not  go  undetected. 
Additionally,  steps  described  below  will 
further  minimize  the  risk  associated  with  this 
extension.  For  example,  the  scope  of 
inspections  performed  during  the  last  FNP 
Unit  2  refueling  outage  [i.e.,  the  first 
refueling  outage  following  SG  replacement) 
exceeded  the  TS  requirements  for  the  first 
two  refueling  outages  after  SG  replacement. 
That  is.  more  tubes  were  inspected  than  were 
required  by  TS.  Currently.  FNP  Unit  2  does 
not  hav«  a  SG  damage  mechanism,  and  will 
meet  the  current  industry  exiaimination 
guidelines  without  performing  SG 
inspections  during  the  next  refueling  outage. 
Additionally,  as  part  of  the  FNP  SG  Program, 
-both  a  Condition  Monitoring  Assessment  and 
an  Operational  Assessment  are  performed 
after  each  inspection  and  compared  to  the 
Nuclear  Energy  Institute  (NEI)  97-06.  "Steam 
Generator  Program  Guidelines."  performance 
criteria.  The  results  of  the  Condition 
Monitoring  Assessment  demonstrated  that  all 
performance  criteria  were  met  during  the 
FNP  Unit  2  Fall  2002  refueling  outage,  and 
the  results  of  the  Operational  Assessment 
show  that  all  performance  criteria  will  be  met 
over  the  proposed  operating  period. 
Considering  these  actions,  along  with  the 
improved  SG  design  and  reliability  of 
Westinghouse  replacement  SGs,  extending 
the  SG  tube  inspection  frequency  does  not 


involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  revises  the  SG 
inspection  frequency  requirements  in  TS 
5.5.9.3.a  for  the  FNP  Unit  2  Spring  2004 
refueling  outage,  to  allow  a  40[-]month 
inspection  interval  after  one  inspection, 
rather  than  after  two  consecutive  inspections, 
with  inspection  results  within  the  C-1 
category. 

The  proposed  change  will  not  alter  any 
plant  design  basis  or  postulated  accident 
resulting  from  potential  SG  tube  degradation. 
The  scope  of  inspections  performed  during 
the  last  FNP  Unit  2  refueling  outage  (i.e.,  the 
first  refueling  outage  following  SG 
replacement)  significantly  exceeded  the  TS 
requirements  for  the  scope  of  the  first  two 
refueling  outages  after  SG  replacement. 

Primary-to-secondar\'  leakage  that  may  be 
experienced  during  all  plant  conditions  is 
expected  to  remain  within  current  accident 
analysis  assumptions.  The  proposed  change 
does  not  affect  the  design  of  the  SGs,  the 
method  of  SG  operation,  or  reactor  coolant 
chemistry  controls.  No  new  equipment  is 
being  introduced,  and  installed  equipment  is 
not  being  operated  in  a  new  or  different 
manner.  The  proposed  change  involves  a 
one-time  extension  to  the  SG  tube  inservice 
inspection  frequency  and  therefore  will  not 
give  rise  to  new  failure  modes.  In  addition, 
the  proposed  change  does  not  impact  any 
other  plant  systems  or  components. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  SG  tubes  are  an  integral  part  of  the 
Reactor  Coolant  System  (RCS)  pressure 
boundary  that  are  relied  upon  to  maintain  the 
RCS  pressure  and  inventory.  The  SG  tubes 
isolate  the  radioactive  fission  products  in  the 
reactor  coolant  from  the  secondary  system. 
The  safety  function  of  the  SGs  is  maintained 
by  ensuring  the  integrity  of  the  SG  tubes.  In 
addition,  the  SG  tubes  comprise  the  heat 
transfer  surface  between  the  primary  and 
secondary  systems  such  that  residual  heat 
can  be  removed  frxjm  the  primarj-  system. 

SG  tube  integrity  is  a  function  of  the 
design,  environment,  and  current  physical 
condition.  Extending  the  SG  tube  inser\'ice 
inspection  frequency  by  one  operating  cycle 
will  not  alter  the  function  or  design  of  the 
SGs.  SG  inspections  conducted  during  the 
first  refueling  outage  following  SG 
replacement  demonstratedthat  the  SGs  do 
not  have  an  active  damage  mechanism,  and 
the  scope  of  those  inspections  significantly 
exceeded  the  scope  required  by  the  TS.  These 
inspection  rftults  were  comparable  to  similar 
inspection  results  for  second  generation  alloy 
690  models  of  replacement  SGs  installed  at 
other  plants,  and  subsequent  inspections  at 
those  plants  yielded  results  that  support  this 
extension  request.  The  improved  design  of 
the  replacement  SGs  also  provides  reasonable 
assurance  that  significant  tube  degradation  is 
not  likely  to  occur  over  the  proposed 
operating  period. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stemford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  John  A.  Nakoski. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  March 
31.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Surveillance  Requirement  (SR) 
3.4.11.1,  for  Farley,  Unit  2  only  by  the 
addition  of  the  following  note  that 
states,  "Not  required  to  be  performed  for 
Unit  2  for  the  remainder  of  operating 
cycle  16  for  Q2B31MOV800B."  In 
addition,  a  temporary  Technical 
Specification  SR  3.4.11.4  is  added  to 
provide  compensatory  action  for  this 
block  valve  while  SR  3.4.11.1  is 
suspended.  Further,  this  SR  requires 
that  power  to  the  Farley,  Unit  2  Power 
Operated  Relief  Valve  Q2B31MOV800B 
be  checked  at  least  every  24  hours  for 
the  remainder  of  operating  cycle  16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Surveillance 
Requirement  (SR)  3.4.11.1  suspends  the 
requirement  to  cycle  test  the  Unit  Two 
pressurizer  power  operated  relief  valv* 
(PORV)  block  valve  Q2B3lMOV80QpB  for  the 
remainder  of  operating  cycle  16.  This  change 
will  eliminate  the  remaining  scheduled  cycle 
tests  for  the  PORV  block  valve  during 
operating  cycle  16.  SR  3.4.11.4  is  added  to 
provide  compensatory  measures  for  verifying 
power  available  to  the  block  valve  at  least 
every  24  hours.  At  the  end  of  cycle  16,  the 
proposed  changes  will  no  longer  be  in  effect. 
Suspension  of  the  cycle  tests  for  the  PORV 
block  valve  Q2B31MOV8000B  may  result  in 
a  small  decrease  in  assurance  that  the  block 
valve  would  cycle  if  required  to  isolate  a 
stuck  open  PORV.  However,  experience  with 
these  valves  has  shown  them  to  be  very 
reliable  and  suspension  of  the  remaining 
tests  will  not  appreciably  reduce  reliability  of 
the  valve.  There  is  no  relationship  between 
packing  leakage  on  the  PORV  block  valve  and 
a  postulated  stuck  open  PORV.  The  proposed 
compensatory  measure  of  verifying  block 


valve  power  available  on  a  24  hour  basis 
adds  additional  assurance  that  the  block 
valve  will  close  if  demanded.  Therefore,  the 
probability  of  a  previously  evaluated 
accident  remains  acceptable  is  not 
significantly  increased. 

The  proposed  changes  do  not  affect  the 
consequences  of  a  previously  analyzed 
accident  since  the  magnitude  and  duration  of 
analyzed  events  are  not  impacted  by  this 
change.  The  dose  consequences  of  the 
proposed  change  are  bounded  by  LOCA  [loss- 
of-coolant  accident]  analyses.  Therefore,  the 
consequences  of  a  previously  evaluated 
accident  are  unchanged. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  involve  no  change 
to  the  physical  plant.  They  allow  for 
suspension  of  the  PORV  block  valve 
Q2B31MOV8000B  cycle  tests  for  a  limited 
time  and  provide  for  compensatory  action  to 
verify  power  to  the  PORV  block  valve.  This 
valve  provides  an  isolation  function  for  a 
postulated  stuck  open  or  leaking  pressurizer 
PORV.  This  condition  is  an  analyzed  event 
since  if  is  bounded  by  the  FNP  [Farley 
Nuclear  Plant]  LOCA  analyses.  In  addition  to 
the  isolation  function,  the  block  valve  is 
required  to  remain  open  to  allow  the 
associated  PORV  to  function  automatically  to 
control  reactor  coolant  system  (RCS) 
pressure.  These  changes  do  not  impact  the 
open  function  of  the  block  valve  since  the 
normal  position  is  open. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  physical  plant  is  unaffected  by  these 
changes.  The  proposed  changes  do  not 
impact  accident  offsite  dose,  containment 
pressure  or  temperature,  emergency  core 
cooling  system  (ECCS)  or  reactor  protection 
system  (RPS)  settings  or  any  other  parameter 
that  could  affect  a  margin  of  safety.  The 
elimination  of  cycle  testing  of  the  PORV 
block  valve  Q2B31MOV8000B  for  the 
remainder  of  the  Unit  Two  operating  cycle 
and  the  addition  of  the  proposed 
compensatory  action  that  enhances  assurance 
of  valve  operation  are  somewhat  offsetting. 

The  NRC  stciff  has  reviewed  the 
licensee's  analysis  and,  based  on  this      ' 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Ofllce  Box  306,  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  John  A.  Nakoski. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  February 
26,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 


revise  Technical  Specifications  Section 
5.5.17,  "Containment  Leakage  Rate 
Testing  Program,"  to  reflect  a  one  time 
deferral  of  the  Type-A  Containment 
Integrated  Leak  Rate  Test  (ILRT).  The 
10-year  interval  between  ILRTs  is  to  be 
extended  to  15  years  from  the  previous 
ILRTs  that  were  completed  in  March 
2002  for  Unit  1  and  March  1995  for  Unit 
2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requu-ed  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  revision  to  Technical 
Specifications  5.5.17,  "Containment  Leakage 
Rate  Testing  Program,"  involves  a  one-time 
extension  to  the  current  interval  for  Type  A 
containment  leak  testing.  The  current  test 
interval  of  ten  (10)  years  would  be  extended 
on  a  one-time  basis  to  no  longer  than  fifteen 
(15)  years  from  the  last  Type  A  test.  The 
proposed  Technical  Specifications  change 
does  not  involve  a  physical  change  to  the 
plant  or  a  change  in  the  manner  in  which  the 
plant  is  operated  or  controlled.  The  reactor 
containment  is  designed  to  provide  an 
essentially  leak  tight  barrier  against  the 
uncontrolled  release  of  radioactivity  to  the 
environment  for  postulated  accidents.  As 
such,  the  reactor  containment  itself  and  the 
testing  requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  reactor 
containment  exist  to  ensure  the  plant's 
ability  to  niitigate  the  consequences  of  an 
accident,  and  do  not  involve  the  prevention 
or  identification  of  any  precursors  of  an 
accident. 

The  proposed  change  involves  only  the 
extension  of  the  interval  between  Type  A 
containment  leakage  tests.  Type  B  and  C 
containment  leakage  tests  will  continue  to  be 
performed  at  the  frequency  currently 
required  by  plant  Technical  Specifications. 
Industry  experience  has  shown,  as 
documented  in  NUREG-1493  ["Performance- 
Based  Containment  Leak-Test  Program"),  that 
Type  B  and  C  containment  leakage  tests  have 
identified  a  very  large  percentage  of 
contaiimient  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  detected  only  by  Type  A  testing  is  very 
small.  VEGP  [Vogtle  Electric  Generating 
Plant]  test  history  supports  this  conclusion. 
NUREG-1493  concluded,  in  part,  that 
reducing  the  frequency  of  Type  A 
containment  leak  tests  to  once  per  twenty 
(20)  years  leads  to  an  imperceptible  increase 
in  risk.  The  integrity  of  the  reactor 
containment  is  subject  to  two  types  of  failure 
mechanism  which  can  be  categorized  as  (1) 
activity  based  and  (2)  time  based.  Activity 
based  failure  mechanisms  are  defined  as 
degradation  due  to  system  and/or  component 
modifications  or  maintenance.  Local  leak  rate 
test  requirements  and  administrative  controls 
such  as  design  change  control  and  procedural 


requirements  for  system  restoration  ensure 
that  containment  integrity  is  not  degraded  by 
plant  modifications  or  maintenance 
activities.  The  design  and  construction 
requirements  of  the  reactor  containment  itself 
combined  with  the  containment  inspections 
performed  in  accordance  with  ASME  Section 
XI,  the  Maintenance  Rule,  and  the 
contairmient  coatings  program  serve  to 
provide  a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
that  is  detectable  only  by  Type  A  testing. 

2.  The  proposed  Technical  Specifications 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revision  to  Technical 
Specifications  involves  a  one-time  extension 
to  the  current  interval  for  Type  A 
cxintainment  leak  testing.  The  reactor 
containment  and  tbe  testing  requirements 
invoked  to  periodically  demonstrate  the 
integrity  of  the  reactor  containment  exist  to 
ensure  the  plant's  ability  to  mitigate  the 
consequences  of  an  accident  and  do  not 
involve  the  prevention  or  identification  of 
any  precursors  of  an  accident.  The  proposed 
TactiHical  Specifications  change  does  not 
involve  a  physical  change  to  the  plant  or  the 
manner  in  which  the  plant  is  operated  or 
controlled. 

3.  The  proposed  Technical  Specifications 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  revision  to  Technical 
Specifications  involves  a  one-time  extension 
to  the  current  interval  for  Type  A 
containment  leak  testing.  The  proposed 
Technical  Specifications  change  does  not 
involve  a  physical  change  to  the  plant  or  a 
change  in  the  manner  in  which  the  plant  is 
operated  or  controlled.  The  specific 
requirements  and  conditions  of  the 
Containment  Leakage  Rate  Testing  Program, 
as  defined  in  Technical  Specifications,  exist 
to  ensure  that  the  degree  of  reactor 
containment  structural  integrity  and  teak 
tightness  that  is  considered  in  the  plant 
saifety  analysis  is  maintained.  The  overall 
containment  leakage  rate  limit  specified  by 
Technical  Specifications  is  maintained.  The 
proposed  change  involves  only  the  extension 
of  the  interval  between  Type  A  containment 
leakage  tests.  Type  B  and  C  containment 
leakage  tests  will  continue  to  be  performed 
at  the  frequency  currently  required  by  plant 
Technical  Specifications. 

VEGP  and  industry  experience  strongly 
support  the  conclusion  that  Type  B  and  C 
testing  detects  a  large  percentage  of 
containment  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  detected  only  by  Type  A  testing  is  small. 
The  contaiiunent  inspections  performed  in 
accordance  with  ASME  Section  XI,  tbe 
Maintenance  Rule,  and  the  contaiiunent 
coatings  program  serve  to  provide  a  high 
degree  of  assurance  that  the  containment  will 
not  degrade  in  a  manner  that  is  detectable 
only  by  Type  A  testing. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308-2216. 

NBC  Section  Chief:  John  A.  Nakoski. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circtunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Termessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant.  Unit  1. 
Rhea  County,  Tennessee 

Date  of  application  for  amendments: 
April  8,  2003  as  supplemented  April  22, 
2003. 

Brief  description  of  amendments:  To 
revise,  for  one  time  only,  a  portion  of 
Surveillance  Requirement  3.5.2.3  of  the 
Technical  Specifications  for  the 
emergency  core  cooling  system  (ECCS). 
The  revision  will  extend,  imtil  the 
refueling  outage  in  the  fall  of  2003,  the 
verification  that  the  ECCS  safety 
injection  hot  leg  injection  lines  are  full 
of  water. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  April 
16,  2003  (68  FR  18712). 

Expiration  date  of  individual  notice: 
May  1,  2003 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Dining  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
emiendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  ndes  and  regulations. 
The  Commission  has  made  appropriate 


findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroiunental  assessment 
imder  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Enviroimiental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Doctunent 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  fix)m  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  doctmients 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr%rux:.gov. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
September  26,  2002. 

Brief  descri^  tion  of  amendment:  The 
amendment  revises  "Technical 
Specification  3.9.1,  "Refueling 
Equipment  Interlocks,"  to  allow  in- 
vessel  fuel  movement  to  continue  if  the 
refueling  interlocks  become  inoperable. 
Specifically,  the  amendment  adds 
Required  Action  A.2.1  to  immediately 
block  control  rod  withdrawal  and 
Required  Action  A.2.2  to  perform  a 
verification  that  all  of  the  control  rods 
are  fully  inserted. 

Date  of  issuance:  April  28,  2003. 
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Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70764). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  28,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
December  4,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specification  3.7.6  to  require  a 
minimum  combined  inventory  of 
155,000  gallons  and  remove  the 
Condensate  Storage  Tank  as  a  source  of 
the  combined  inventory. 

Date  of  Issuance:  April  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  330.  330  &  331. 

Renewed  Facility  Operating  License 
Nos.  DPR-38,  DPR-47,  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federtil 
Register:  January  31.  2003  (68  FR 
2801). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  30,  2003. 

No  significant  hazards  consideration 
comments  received:  No 

Entergy  Nuclear  Operations;  Inc., 
Docket  No.  50-333.  James  A.  FitzPatrick 
Nuclear  Power  Plant,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
December  6,  2002. 

Brief  description  of  amendment:  The 
amendment  increased  the  siu^^eillance 
interval  of  the  local  power  range 
monitor  calibrations  from  1000 
megawatt-days/ton  to  200  megawatt- 
days/ton. 

Date  of  issuance:  May  1,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  277. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5674). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  1,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
August  16.  2002.  as  supplemented  on 
March  26.  April  16,  and  April  19,  2003. 

Brief  description  of  amendment:  The 
amendment  modified  Technical 
Specification  (TS)  3/4.10.A,  "Refueling 
Interiocks."  and  TS  3/4.10.D,  "Multiple 
Control  Rod  Removal."  to  provide  an 
alternative  required  action  if  the 
refueling  interiocks  became  inoperable 
during  fuel  movements  in  the  reactor 
vessel.  The  amendment  allowed  fuel 
movements  to  continue  in  the  reactor 
vessel  should  the  refueling  equipment 
interlocks  become  inoperable. 

Date  of  issuance:  April  21,  2003. 

Effective  date:  As  of  the  date  of 
issucuice,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  199. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  December  10.  2002  (67  FR 
75872). 

The  March  26.  April  16.  and  April  19, 
2003,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety' 
Evaluation  dated  April  21.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
January  23,  2003.  as  supplemented 
February  24.  and  April  17,  2003. 

Brief  description  of  amendment:  This 
amendment  modifies  the  Pilgrim 
Nuclear  Power  Station  Technical 
Specification  (TS)  requirements  for  the 
Emergency  Core  Cooling  System  (ECCS) 
during  shutdown  conditions.  The 
amendment  changes  the  Core  Spray  and 
Low  Pressure  Coolant  hijection  System's 
TS  requirements  to  be  applicable  during 
the  Rxm,  Startup,  and  Hot  Shutdown 
Modes.  The  amendment  also  modifies 
the  High  Drywell  Pressure 
Instrumentation  TSs  to  require  the 


instnunentation  to  be  Operable  during 
the  Rim,  Startup  and  Hot  Shutdown 
Modes.  Unnecessary  TS  requirements 
are  removed  based  on  the  plant's 
operating  Mode.  Other  changes  are 
administrative  in  nature. 

Date  of  issuance:  April  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  200. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  March  18.  2003  (68  FR 
12952). 

The  supplements  dated  February  24. 
and  April  17.  2003,  provided  additional 
information  that  clarified  the 
application,  and  did  not  expand  the 
scope  of  the  application  or  change  the 
staff's  original  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  22.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  DockmNo.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
September  18.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  several  Technical 
Specifications  Limiting  Conditions  for 
Operations  and  Administrative  sections 
to  correct  or  clarify  certain  requirements 
and  information. 

Date  of  issuance:  April  23,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  157. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10.  2002  (67  FR 
75871). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  23.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  50-237,  Dresden  Nuclear 
Power  Station,  Unit  2,  Grundy  County, 
Illinois 

Date  of  application  for  amendment: 
January  31.  2003.  as  supplemented 
March  7,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  safety  limit 


minimum  critical  power  ratio  for  Unit  2 
for  two  loop  operation  and  for  single 
loop  operation. 

Date  of  issuance:  April  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  199. 

Facility  Operating  License  No.  DPR- 
19:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  4,  2003  (68  FR  10279). 
The  supplement  dated  March  7,  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
cxmsideration  determination. 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  22.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station.  Units  1 
and  2.  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
April  10.  2002,  as  supplemented  March 
ID.  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  relocate  emergency 
diesel  generator  maintenance  inspection 
requirements  fi-om  Section  4.8.1.1.2.e.l 
to  the  Technical  Requirements  Manual. 

Date  of  issuance:  April  18.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  include  the 
relocation  of  the  emergency  diesel 
generator  maintenance  requirements  of 
Technical  Specification  4.8.1.1.2.6.1  to 
the  Technical  Requirements  Manual 
within  30  days. 

Amendment  Nos.:  165  and  128. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  28,  2002  (67  FR  36926). 
The  supplement  dated  March  10,  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination. 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  18.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
November  27,  2002. 

Brief  description  of  amendments: 
These  amendments  deleted  TS  6.8.4.C, 
"Post-accident  Sampling,"  and  thereby 
eliminated  the  requirements  to  have  and 
maintain  the  post  accident  sampling 
system  for  Limerick  Generating  Station, 
Units  1  and  2.  The  amendments  also 
addressed  related  changes  to  TS  6.8.4.a, 
"Primary  Coolant  Sources  Outside 
Containment." 

Date  of  issuance:  April  25,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  180 
days. 

Amendment  Nos.:  166  and  129. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  21.  2003  (68  FR 
2802). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  25.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County.  Ohio 

Date  of  application  for  amendment: 
June  4.  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  pressing 
temperatiu^  limits  for  22-  and  32- 
effective  full  power  years  for  Perry 
Nuclear  Power  Plant.  The  June  4.  2002. 
application  also  contained  a  request  for 
exemption  from  applying  Appendix  G 
of  the  1995  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  and  approval  for 
using  Code  Case  N-640.  which  permits 
the  use  of  the  plain  strain  fractiue 
toughness  (KIc)  curve  instead  of  the 
cradc  arrest  fracture  toughness  (Kla) 
cimre  for  reactor  pressing  vessel 
miaterials  in  determining  the  P-T  limits. 

Date  of  issuance:  April  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10.  2002  (67  FR 
75878). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  29,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  No.  50-389.  St.  Lucie  Plant.  Unit 
No.  2.  St.  Lucie  County,  Florida 

Date  of  amendment  request:  October 
15,  2002,  as  supplemented^February  28, 
2003. 

Description  of  amendment  request: 
The  amendment  modifies  the  reactor 
coolant  system  flow  rate  fi-om  363.000 
gallons  per  minute  (gpm)  to  355,000 
gpm  in  Technical  Specifications  (TSs) 
Table  3.3-2  and  in  a  footnote  for  Table 
2.2-1. 

Date  of  Issuance:  April  18,  2003. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No.  .131. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68737). 

The  February  28,  2003,  supplement 
did  not  affect  the  original  proposed  no 
significant  hazards  determination,  or 
expand  the  scope  of  the  request  as 
noticed  in  the  Federal  Reg^er. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  18,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
July  23,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  certain  18-month 
surveillance  requirements  by 
eliminating  the  condition  that  testing  be 
conducted  "during  shutdown,"  or 
"during  the  COLD  SHUTDOWN  or 
REFUELING  MODE"  {i.e.,  shutdown 
conditions). 

Date  of  issuance:  April  22,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  275  and  257. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  17,  2002  (67  FR 
58647). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
January  14,  2003. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  (TS)  3.7.5.1  to  add  an 
exception  to  Limiting  Condition  for 
Operation  3.0.4  for  the  control  room 
emergency  ventilation  system  (CREVS). 
This  exceptioh  allows  movement  of 
irradiated  fuel  assemblies  to  begin  while 
one  of  the  two  CREVS  pressiuization 
trains  is  inoperable,  provided  the 
appropriate  TS  action  requirements  are 
implemented.  The  amendments  are 
consistent  with  the  standard  TSs  for 
Westinghouse  plants  (NUREG  1431, 
Revision  2,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
dated  April  30,  2001). 

Date  o/ issuance:  April  25.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  276  and  258. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  4.  2003  (68  FR  10280). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  26,  2001,  as  supplemented  by 
letters  dated  June  7  and  November  22. 
2002. 

Brief  description  of  amendment:  The 
amendment  revised  Section  6.0, 
"Administrative  Controls,"  of  the 
Technical  Specifications  (TSs)  to  clarify 
and  relocate  existing  requirements, 
make  wording  improvements,  and  make 
the  TSs  consistent  with  the  Unit  2  TSs. 
The  revised  Section  6.0  is  consistent 
with  the  "Standard  Technical 
Specifications  for  General  Electric 
plants.  BWR  [Boiling  Water  Reactor]/4" 
(NUREG-1433,  Revision  2). 

Date  of  issuance:  April  23,  2003. 

Effective  date:  April  23,  2003,  to  be 
'  implemented  within  90  days  of 
issuance. 

Amendment  No.:  181. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8,  2002  (67  FR  928). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  23,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
July  26,  2002,  as  supplemented 
February  27,  March  14,  March  19, 
March  21  (2  letters),  and  April  3,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specifications  for  use  of  Westinghouse 
422  VANTAGE  +  nuclear  fuel  with 
PERFORMANCE  +  features. 

Date  of  issuance:  April  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  167. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3.  2002  (67  FR 
56322). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
September  19,  2002,  as  supplemented 
February  28,  2003. 

Brief  description  of  amendment:  The 
amendment  relocates  TS  Surveillance 
Requirement  (SR)  4.6.B.2,  "Reactor 
Vessel  Temperature  and  Pressure,"  and 
the  associated  TS  Bases  to  Section  4.2 
of  the  Updated  Safety  Analysis  Report. 
It  also  implements  the  Boiling  Water 
Reactor  Vessel  and  Internals  Project 
reactor  pressure  vessel  integrated 
surveillance  program  at  Monticello  and 
demonstrates  compliance  with  tHe 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations,  Part  50,  Appendix 
H,  "Reactor  Vessel  Material 
Surveillance  Program  Requirements." 

Date  of  issuance:  April  22.  2003 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  135. 


Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  29.  2002  (67  FR 
66012). 

The  supplement  of  February  28.  2003. 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  Nuclear 
Regulatory  Commission  staffs  original 
proposed  no  significant  hetzards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  22.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  October 
8,  2002,  and  its  supplements  dated 
December  3,  2002,  and  March  4,  2003. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  2.3.a.  "Emergency  Core 
Cooling  System,"  to  extend  the  allowed 
outage  time  for  a  single  low  pressiire 
safety  injection  pump  ft'om  the  existing 
24  hours  to  7  days.  In  addition,  the 
word  "piunp"  has  been  replaced  with 
the  word  "train." 

Date  of  issuance:  April  29,  2003 

Effective  date:  April  29,  2003,  and 
shall  -be  implemented  within  60  days 
from  Jne  date  of  issuance. 

Amendment  No.:  217. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68740). 

The  supplemental  letters  dated 
December  3,  2002.  and  March  4,  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed  or  revise  the  proposed  technical 
specification  changes  and  did  not 
change  the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  29.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Saxton  Nuclear  Experimental 
Corporation  (SNEC)  and  GPU  Nuclear. 
Inc..  Docket  No.  50-146  Saxton  Nuclear 
Experimental  Facility  (SNEF).  Bedford 
County,  Pennsylvania 

Date  of  application  for  amendment: 
February  2.  2000.  as  supplemented  on 
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June  23,  August  11,  September  18  and 
December  4,  2000;  January  30,  February 
14,  March  15  and  19,  Jime  20,  July  2  and 
September  4.  2001;  and  January  11  and 
24,  February  4,  May  22  and  28,  July  11. 
August  20,  September  17.  23.  24,  and 
26,  October  10,  and  December  16,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Amended  Facility 
License  No.  DPR-4  for  the  SNEF  to 
annotate  approval  of  the  SNEF  License 
Termination  Plan. 

Date  of  issuance:  March  28,  2003. 

Effective  date:  Date  of  issuance  to  be 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  18. 

Amended  Fqcility  License  No.  DPR-4: 
Amendment  added  a  new  license 
condition  to  require  the  licensees  to 
implement  and  maintain  in  effect  all 
provisions  of  the  approved  SNEF 
License  Termination  Plan. 

Date  ofirutial  notice  in  Federal 
Register:  November  29.  2000. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  28,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendments  request: 
November  5,  2001,  as  supplemented  by 
letters  dated  October  23,  2002,  and 
January  15,  2003. 

Brief  description  of  amendments:  The 
proposed  amendments  convert  the 
current  Technical  Specification  (TS) 
Section  6.0  of  the  STP,  Units  1  and  2. 
TS  to  the  Improved  Technical 
Specifications  based  on  NUREG-1431, 
"Standard  Technical  Specification  for 
Westinghouse  Plants." 

Date  of  issuance:  April  24,  2003. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
within  6  months  fi-om  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-151;  Unit 
2-139. 

.     Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR 
5335). 

The  October  23.  2002,  and  January  15, 
2003,  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  original  Federal 
Register  notice  (67  FR  5335)  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  24.  2003. 


No  significant  hazards  consideration 
conunents  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant,  Unit  1. 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
February  28,  2003. 

Brief  description  of  amendment:  The 
amendment  approves  the  use  of  an 
alternate  methodology  using  a  through- 
bolted  connection  frame  to  restore  the 
steam  generator  (SG)  compartment  roof 
after  replacement  of  the  SGs,  and  a 
revision  of  the  Updated  Safety  Analysis 
Report  (UFSAR)  to  reflect  the  approval 
of  the  methodology. 

Date  of  issuance:  April  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  incorporated  into  the 
UFSAR  at  the  time  of  its  next  update. 

Amendment  No.:  184. 

Facility  Operating  License  No.  DPR- 
77:  Amendment  revises  the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  March  14,  2003  (68  FR 
12382). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No 

Tennessee  Valley  Authority.  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant  (SQN), 
Unit  1,  Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
February  28,  2003. 

Description  of  amendment:  The 
amendment  approves  a  revision  of  the 
SQN  Updated  Final  Safety  Analysis 
(UFSAR)  to  include  a  change  to  the 
methodology  for  connecting  reinforcing 
steel  bars  during  restoration  of  the  Unit 
1  concrete  shield  building  dome  as  part 
of  the  steam  generator  replacement 
project.  This  modification  to  the  shield 
building  concrete  dome  is  necessary  to 
support  removal  of  the  original  steam 
generators  and  installation  of  the 
replacement  steam  generators. 

Date  of  issuance:  April  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  incorporated  into  the 
UFSAR  at  the  time  of  its  next  update. 

Amendment  No.:  283. 

Facility  Operating  License  No.  DPR- 
77:  Amendment  revises  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  March  17,  2003  (68  FR  12718). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  24.  2003. 

No  significant  hazards  consideration 
comments  received:  No.  • 


Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Termessee 

Date  of  application  for  amendment: 
April  8.  2003.  as  supplemented  April 
22. 2003. 

Brief  description  of  amendment:  The 
amendment  revises,  for  one  time  only, 
a  portion  of  Surveillance  Requirement 
(SR)  3.5.2.3  of  the  Watts  Bar  Technical 
Specifications  for  the  emergency  core 
cooling  system  (ECCS).  The  revision 
extends,  until  the  refueling  outage  in  the 
fall  of  2003.  the  verification  that  the 
ECCS  safety  injection  hot  leg  injection 
lines  are  full  of  water.  SR  3.5.2.3 
cmrently  requires  a  verification 
frequency  of  31  days. 

Date  of  issuance:  May  1,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  No.:  43. 

Facility  Operating  License  No.  NPF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (68  FR  18712  dated 
April  16.  2001).  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  16,  2003, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  April  22,  2003, 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  request. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
May  1.2003. 

Attorney  for  licensee:  General 
Coimsel.  'Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  11  A, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
October  3.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Limiting  Condition 
for  Operation  3.1.8.  "Physics  Tests 
Exceptions — Mode  2."  to  reduce  the 
required  niunber  of  channels  from  four 
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to  three  channels  for  certain  functions 
in  Table  3.3.1-1,  "Reactor  Trip  System 
Instrumentation. " 

Date  of  issuance:  April  21,  2003. 

Effective  date:  April  21,  2003,  and 
shall  be  implemented  within  60  days  of 
the  date  of  issuance. 

Amendment  No.:  154. 

Facility  Operating  License  No.'NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70771). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21,  2003. 

No  significant  hazards  consideration 
comments  received.  No. 

Wolf  Creek  Nuclear  Operating 
.  Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
1,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Limiting  Condition 
for  Operation  3.1.8,  "Physics  Tests 
Exceptions — Mode  2,"  to  reduce  the 
required  number  of  channels  fi'om  four 
to  three  channels  for  certain  functions 
in  Table  3.3.1-1,  "Reactor  Trip  System 
Instnunentation . ' ' 

Date  of  issuance:  April  21,  2003. 

Effective  date:  April  21,  2003,  and 
shall  be  implemented  within  90  days  of 
the  date  of  issuance. 

Amendment  No.:  151. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12,  2002  (67  FR 
68746). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Yankee  Atotnic  Electric  Co.,  Docket  No. 
50-29,  Yankee  Nuclear  Power  Station 
(YNPS)  Franklin  County,  Massachusetts 

Brief  description  of  amendment:  The 
amendment  revises  the  YNPS  License 
and  Technical  Specifications  to  delete 
operational  and  administrative 
requirements  that  would  no  longer  be 
required  once  the  spent  nuclear  fuel  has 
been  transferred  from  the  spent  fuel 
pool  to  the  Independent  Spent  Fuel 
Storage  Installation. 

Date  of  issuance:  April  17,  2003. 

Effective  date:  April  17,  2003. 

Amendment  No.:  157. 

Facility  Operating  License  No.  DPR-3. 
Amendment  revises  the  License  and 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  18,  2003  (68  FR 
7823). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  17,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockviile,  Maryland,  this  5th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-11697  Filed  5-12-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Model 
Application  Concerning  Technical 
Specification  Improvement  To 
Eliminate  Post  Accident  Sampling 
Requirements  for  Babcock  and  Wilcox 
Reactors  Using  the  Consolidated  Line 
Item  Improvement  Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUIMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  application  relating  to  the 
elimination  of  post  accident  sampling 
requirements  for  Babcock  and  Wilcox 
(B&W)  Reactors.  The  purpose  of  this 
model  is  to  permit  the  NRC  to  efficiently 
process  amendments  that  propose  to 
remove  requirements  for  Post  Accident 
Sampling  Systems  (PASS)  from 
Technical  Specifications  (TS).  Licensees 
of  nuclear  power  reactors  to  which  the 
model  applies  may  request  amendments 
utilizing  the  model  application. 
DATES:  The  NRC  staff  issued  a  Federal 
Register  Notice  (68  FR  10052,  March  3. 
2003]  which  provided  a  model  safety 
evaluation  (SE)  and  a  model  no 
significant  hazards  consideration 
(NSHC)  determination  relating  to 
elimination  of  requirements  for  PASS 
for  B&W  Reactors.  The  NRC  staff  hereby 
annoimces  that  the  model  SE  and  NSHC 
determination  may  be  referenced  in 
plant-specific  applications  to  eliminate 
requirements  for  post  accident 
sampling.  The  staff  has  posted  a  model 
application  on  the  NRC  web  site  to 
assist  licensees  in  using  the 
consolidated  line  item  improvement 
process  (CLIIP)  to  eliminate  PASS- 
related  TS.  The  NRC  staff  can  most 
efficiently  consider  applications  based 
upon  the  model  application  if  the 


application  is  submitted  within  a  year  of 
this  Federal  Register  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dennig,  Mail  Stop:  0-12H4, 
Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor     • 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-1156. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Siunmary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20,  2000.  The  CLIIP  is  intended  to 
improve  the  efficiency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
standard  technical  specifications  (STS) 
in  a  manner  that  supports  subsequent 
license  amendment  applications.  The 
CmP  includes  an  opportunity  for  the 
public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  The  CLIIP  directs 
the  NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the- change 
or  to  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
TS  are  responsible  for  reviewing  the 
staffs  evaluation,  referencing  the 
applicable  technical  justifications,  and 
providing  any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  will  be  processed 
and  noticed  in  accordance  with 
applicable  rules  and  NRC  procedures. 

"This  notice  involves  the  elimination 
of  requirements  for  PASS  and  related 
administrative  controls  in  TS  for  B&W 
Reactors.  This  proposed  change  was 
proposed  for  incorporation  into  the  STS 
by  the  B&W  Owners  Group  (BWOG) 
participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-442.  TSTF-442  is 
supported  by  the  NRC  staffs  SE  dated 
November  14,  2002  (ADAMS  Accession 
Number  ML0225601190),  for  the  BWOG 
topical  report  BAW-2387,  "Justification 
for  the  Elimination  of  the  Post  Accident 
Sampling  System  (PASS)  from  the 
Licensing  Basis  of  Babcock  and  Wilcox 
Plants,"  which  was  submitted  to  the 
NRC  on  June  25,  2001.  The  BWOG 
request  followed  the  staffs  approval  of 
similar  requests  for  elimination  of  PASS 
requirements  from  the  Combustion 
Engineering  Owners  Group  (CEOG),  the 


Federal  Register /Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Notices 


25665 


Westinghouse  Owners  Group  (WOG), 
and  the  Boiling  Water  Reactor  Owners 
Group  (BWROG).  TSTF-M2  can  be 
viewed  on  the  NRC  Web  site:  • 
(www.nrc.gov/reactors/operating/ 
licensing/techspecs/chdnges-issued-for- 
adoption.html). 

Applicability 

This  proposed  change  to  remove 
requirements  for  PASS  from  TS  (and 
other  elements  of  the  licensing  bases)  is 
applicable  to  B&W  Reactors. 

"To  efficiently  process  the  incoming 
license  amendment  applications,  the 
'  staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF-442 
using  the  CLIIP  to  address  the  following 
plant-specific  verifications  and 
regulatory  commitments.  The  CLIIP 
does  not  prevent  licensees  from 
requesting  an  alternative  approach  or 
proposing  the  changes  without  the 
requested  verifications  and  regulatory 
commitments.  Variations  from  the 
approach  recommended  in  this  notice 
may,  however,  require  additional  review 
by  the  NRC  staff  and  may  increase  the 
time  and  resources  needed  for  the 
review.  In  making  the  requested 
regulatory  commitments,  each  Ucensee 
should  address:  (1)  That  the  subject 
capability  exists  (or  will  be  developed) 
and  will  be  maintained;  (2)  where  the 
capability  or  procedure  will  be 
described  (e.g.,  severe  accident 
management  guidelines,  emergency 
operating  procedures,  emergency  plan 
implementing  procedures);  and  (3)  a, 
schedule  for  implementation.  The 
amendment  request  need  not  provide 
details  about  designs  or  procedures. 

Each  licensee  should  verify  that  it 
has,  and  make  a  regulatory  commitment 
to  maintain  (or  make  a  regulatory 
commitment  to  develop  and  maintain): 

a.  A  capability  for  classifying  fuel 
damage  events  at  the  Alert  level 
threshold  (typically  this  is  300  jiCi/ml 
dose  equivalent  iodine).  This  capability 
may  use  a  normal  sampling  system  or 
correlations  of  letdown  line  dose  rates 
to  coolant  concentrations; 

b.  Contingency  plans  for  obtaining 
and  analyzing  highly  radioactive 
samples  from  the  reactor  coolant 
system,  containment  sump,  and 
containment  atmosphere;  and 

c.  Offsite  capability  to  monitor 
radioactive  iodines. 

Public  Notices 

In  a  notice  in  the  Federal  Register 
dated  March  3,  2003  (68  FR  10052),  the 
staff  requested  comment  on  the  use  of 
the  CLIIP  to  process  requests  to  delete 
post-accident  sampling  requirements 
from  B&W  Reactors.  The  staff  had 
previously  issued  notices  of  availability 


on  the  use  of  the  CLIIP  to  process 
requests  to  delete  post-accident 
sampling  requirements  from  plants  with 
Westinghouse  and  Combustion 
Engineering  designs  (65  FR  65018, 
October  31,  2000)  and  BWR  designs  (67 
FR  13027,  March  20,  2002).  The  notice 
of  availability  for  Westinghouse  and 
Combustion  Engineering  plants 
followed  the  staffs  disposition  of 
comments  received  in  response  to  a 
notice  requesting  comment  (65  FR 
49271,  August  11,  2000).  The  notice  of 
availability  for  BWR  plants  followed  the 
staffs  disposition  of  comments  received 
in  response  to  a  notice  requesting 
comment  (66  FR  66949,  December  27, 
2001).  Each  request  to  eliminate  PASS 
requfrements  by  licensees  for 
Westinghouse,  CE,  and  BWR  plants 
using  the  CUIP  has  also  included 
notices  prior  to  issuance  of  the  subject 
license  amendments  and  upon  issuance. 

TSTF-442,  as  well  as  the  NRC  staff's 
safety  evaluation  and  model 
application,  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockviile  Pike  (first 
floor),  Rockviile,  Maryland.  Publicly 
available  records  are  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  (the  Electronic  Reading  Room). 

The  staff  did  not  receive  comments 
following  the  notice  soliciting 
comments  about  modifying  the  TS 
requirements  regarding  post  accident 
sampling  for  B&W  Reactors. 

As  described  in  the  model  application 
prepared  by  the  staff,  licensees  may 
reference  in  their  plant-specific 
applications  to  eliminate  PASS-related 
TS  the  SE  and  NSHC  determination 
previously  published  in  the  Federal 
Register  (68  FR  10052,  March  3,  2003). 

Dated  at  Rockviile,  Maryland,  this  6th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Robert  L.  Dennig, 

Section  Chief  Technical  Specifications 
Section,  Operating  Reactor  Improvements 
Program,  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

Enclosure  for  Inclusion  on  Technical 
Specification  Web  Page 

The  following  example  of  an 
application  was  prepared  by  the  NRC    . 
staff  to  facilitate  the  use  of  the 
consolidated  line  item  improvement 
process  (CLIIP).  The  model  provides  the 
expected  level  of  detail  and  content  for 
an  application  to  eliminate  pass 
requirements  using  CLIIP.  Licensees 
remain  responsible  for  ensuring  that 
their  actual  application  fulfills  their 


Administrative  requirements  as  well  as 
NRC  regulations. 

U.S.  Nuclear  Regulatory  Commission, 

Document  Control  Desk,  Washington.  DC 

20555 
Subject: 

Plant  Name 

Docket  No.  50- 

Application  for  Technical  Specification 
Improvement  to  Eliminate  Requirements 
for  Post  Accident  Sampling  System  for 
Babcock  and  Wilcox  Reactors  Using  the 
Consolidated  Line  Item  Improvement 
Process 

Gentlemen:  In  accordance  with  the 
provisions  of  10  CFR  50.90.  (LICENSEE)  is 
submitting  a  request  for  an  amendment  to  the 
technical  specifications  (TS)  for  (PLANT 
NAME.  UNIT  NOS.J. 

The  proposed  amendment  would  delete 
Technical  Specification  (TS)  5.5.3,  "Post 
Accident  Sampling,"  and  thereby  eliminate 
the  requirements  to  have  and  maintain  the 
post  accident  sampling  system  at  [PLANT]. 
The  changes  are  consistent  with  NRC 
approved  Industry /Technical  Specification 
Task  Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF-442. 
"Elimination  of  Requirements  for  a  Post 
Accident  Sampling  System  (PASS)."  The 
availability  of  this  technical  specification 
improvement  was  announced  in  the  Federal 
Register  on  (DATE  OF  NOTICE  OF 
AVAILABILITY]  as  part  of  the  consolidated 
line  item  improvement  process  (CLIIP). 

Attachment  1  provides  a  description  of  the 
proposed  change,  Jjie  requested  confirmation 
of  applicability,  and  plant-specific 
verifications.  Attachment  2  provides  the 
existing  TS  pages  marked-up  to  show  the 
proposed  change.  Attachment  3  provides 
revised  clean  technical  specification  pages. 
Attachment  4  provides  a  summary  of  the 
regulatory  commitments  made  in  this 
submittal.  (IF  APPLICABLE:  Attachment  5 
provides  the  existing  TS  Bases  pages  marked- 
up  to  show  the  proposed  change  (for 
information  only).] 

[LICENSEE]  requests  approval  of  the 
proposed  License  Amendment  by  [DATE], 
with  the  amendment  being  implemented  [BY 
DATE  OR  WITHIN  X  DAYS). 

In  accordance  with  10  CFR  50.91,  a  copy 
of  this  application,  with  attachments,  is  being 
provided  to  the  designated  [STATE]  Official. 

I  declare  under  penalty  of  perjury  under 
the  laws  of  the  United  States  of  America  that 
I  am  authorized  by  (LICENSEE]  to  make  this 
request  and  that  the  foregoing  is  true  and 
correct.  [Note  that  request  may  be  notarized 
in  lieu  of  using  this  oath  or  affirmation 
statement]. 

If  you  should  have  any  questions  regarding 
this  submittal,  please  contact  [    ]. 

Sincerely, 
Name,  / 

Title 

Attachments: 

1 .  Description  and  Assessment 

2.  Proposed  Technical  Specification  Changes 

3.  Revised  Technical  Specification  Pages 

4.  Regulatory  Commitments 

5.  Proposed  Technical  Specification  Bases 

Changes  (if  applicable) 
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NRR  Project  Manager 
Regional  Office 
Resident  Inspector 
State  Contact 

Attachment  1 — Description  and 
Assessment 

1.0    DESCRIPTION 

The  proposed  License  amendment 
deletes  the  program  requirements  of  TS 
(5.5.3),  "Post  Accident  Sampling." 

The  changes  are  consistent  with  NRC 
approved  Industry/Technical 
Specification  Task  Force  (TSTF) 
Standard  Technical  Specification 
Change  Traveler,  TSTF-442.  The 
availability  of  this  technical 
specification  improvement  was  ., 

announced  in  the  Federal  Register  on 
[DATE]  as  part  of  the  consolidated  line 
item  improvement  process  (CLIIP). 

2.0  ASSESSMENT 

2. 1  Applicability  of  Published  Safety 
Evaluation 

[LICENSEE]  has  reviewed  the  safety 
evaluation  published  on  March  3,  2003 
(68  FR  10052)  as  part  of  the  CLIIP.  This 
verification  included  a  review  of  the 
NRC  staffs  evaluation  as  well  as  the 
supporting  information  provided  to 
support  TSTF-442  [i.e.,  BAW  -2387, 
"Justification  for  the  Elimination  of  the 
Post  Accident  Sampling  System  (PASS) 
from  the  Licensing  Basis  of  Babcock  and 
Wilcox-Designed  Plants,"  which  was 
submitted  to  the  NRC  on  Jime  25,  2001, 
and  the  associated  NRC  safety 
evaluation  dated  November  14,  2002). 
[LICENSEE]  has  concluded  that  the 
justifications  presented  in  the  TSTF 
proposal  and  the  safety  evaluation 
prepared  by  the  NRC  staff  are  applicable 
to  [PLANT,  UNIT  NOS.)  and  justify  this 
amendment  for  the  incorporation  of  the 
changes  to  the  [PLANT]  Technical 
Specifications. 

2.2  Optional  Changes  and  Variations 

[LICENSEE]  is  not  proposing  any 
variations  or  deviations  fi'om  the 
technical  specification  changes 
described  in  TSTF-442  or  the  NRC 
staffs  model  safety  evaluation 
published  on  March  3,  2003. 

Plant-specific  submittals  may  also 
include  one  or  more  of  the  following: 

(1)  Requirements  for  installing  and 
maintaining  PASS  were  included  in  a 
confirmatory  order  for  [PLANT]  issued 
on  [DATE].  This  amendment  request 
includes  superseding  the  requirements 
imposed  by  that  confirmatory  order. 


(2)  As  described  in  the  model  safety 
evaluation  published  on  March  3,  2003, 
the  elimination  of  the  TS  and  other 
regulatory  requirements  for  PASS  result 
in  additional  changes  to  the  TS.  These 
changes  are  [DESCRIBE  ADDITIONAL 
CHANGES].  The  changes  are  necessary 
due  to  the  removal  of  the  TS  section  on 
PASS.  The  changes  do  not  revise 
technical  requirements  beyond  that 
addressed  by  the  NRC  staff  in  the  model 
safety  evaluation  published  on  March  3, 
2003.  [Note  that  these  changes  could 
involve  the  deletion  or  modification  of 
license  conditions  in  addition  to  other 
TS.l 

(3)  The  elimination  of  PASS  results  in 
changes  to  the  TS  Bases.  The  revised 
Bases  are  provided  in  Attachment  5. 
[LICENSEE]  will  formally  address  the 
changes  to  the  Bases  in  accordance  with 
[the  Bases  Control  Program  or 
administrative  procedure  for  revising 
Bases]  and  will  provide  the  actual 
revised  Bases  pages  in  a  future 
submittal. 

3.0  REGULATORY  ANALYSIS 

3.1  No  Significant  Hazards 
Determination 

[LICENSEE]  has  reviewed  the 
proposed  no  significant  hazards 
consideration  determination  published 
on  March  3,  2003  (68  FR  10052)  as  part 
of  the  CLIIP.  [LICENSEE]  has  concluded 
that  the  proposed  determination 
presented  in  the  notice  is  applicable  to 
[PLANT]  and  the  determination  is 
hereby  incorporated  by  reference  to 
satisfy  the  requirements  of  10  CFR 
50.91(a). 

3.2  Verification  and  Commitments 

As  discussed  in  the  model  SE 
published  in  Federal  Register  on  March 
3,  2003  for  this  technical  specification 
improvement,  plant-specific 
verifications  were  performed  as  follows: 

1.  [LICENSEE]  [verified  that  it  has  or 
is  making  a  regulatory  commitment  to 
develop]  contingency  plans  for 
obtaining  and  analyzing  highly 
radioactive  samples  fi-om  the  RCS, 
containment  siunp,  and  containment 
atmosphere.  The  contingency  plans  will 
be  contained  in  [specified  document  or 
program]  and  implementation  [is 
complete,  will  be  completed  with  the 
implementation  of  the  License 
amendment,  or  will  be  coinpleted 
within  X  days  (<6  months)  after  the 
implementation  of  the  License 
amendment].  Establishment  and 


maintenance  of  contingency  plans  is 
considered  a  regulatory  commitment. 

2.  The  capability  for  classifying  fuel 
damage  events  at  the  Alert  level 
threshold  [has  been  or  will  be] 
established  for  [PLANT]  at  radioactivity 
levels  of  [300  mCi/cc  dose  equivalent 
iodine].  This  capability  will  be 
described  in  [specified  document  or 
program]  and  implementation  [is 
complete,  will  be  completed  with  the 
implementation  of  the  License 
amendment,  or  will  be  completed 
within  X  days  (<6  months)  after  the 
implementation  of  the  License 
amendment].  The  capability  for 
classifying  fuel  damage  events  is 
considered  a  regulatory  commitment. 

3.  [LICENSEE]  [verified  that  it  has  or 
is  making  a  regulatory  commitment  to 
develop]  an  ability  to  assess  radioactive 
iodines  released  to  offsite  environs.  The 
capability  for  monitoring  iodines  will  be 
maintained  within  the  [specified 
document  or  program].  Implementation 
of  this  commitment  [is  complete,  will  be 
completed  with  the  implementation  of 
the  License  amendment,  or  will  be 
completed  within  X  days  (<6  months) 
after  the  implementation  of  the  License 
amendment].  The  capability  to  monitor 
radioactive  iodines  is  considered  a 
regulatory  commitment. 

4.0    ENVIRONMENTAL  EVALUATION 

[LICENSEE]  has  reviewed  the 
environmental  evaluation  included  in 
the  model  safety  evaluation  published 
on  March  3,  2003  (68  FR  10052)  as  part 
of  the  CmP.  [LICENSEE]  has  concluded 
that  the  staffs  findings  presented  in  that 
evaluation  are  applicable  to  [PLANT] 
and  the  evaluation  is  hereby 
incorporated  by  reference  for  this 
application. 

Attachment  2 — Proposed  Technical 
Specification  Changes  (Mark-Up) 

Attachment  3 — Proposed  Technical 
Specification  Pages 

Attachment  4 — List  of  Regulatory 
Commitments 

The  following  table  identifies  those 
actions  committed  to  by  [LICENSE]  in 
this  document.  Any  other  statements  in 
this  submittal  are  provided  for 
information  purposes  and  are  not 
considered  to  be  regulatory 
commitments.  Please  direct  questions 
regarding  these  commitments  to  [    ]. 
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Regulatory  commitments 


[LICENSEE]  [verified  that  It  has  or  is  making  a  regulatory  commitment  to  develop] 
_  contingency  plans  for  obtaining  and  analyzing  highly  radioactive  samples  from  ttie 
RCS,  containment  sump,  and  containment  atmosphere.  The  contingency  plans  will 
be  contained  in  [specified  document  or  program]  and  implementation  [is  complete, 
will  be  completed  with  the  implementation  of  the  License  amendment,  or  will  be 
completed  within  x  days  (<  6  months)  after  the  implementation  of  the  License 
amendment].  Establishment  and  maintenance  of  contingency  plans  is  constdefsd  a 
regulatory  commitment. 

The  capability  for  classifying  fuel  damage  events  at  the  Alert  level  threshold  [has 
been  or  will  be]  established  for  [PLANT]  at  radioactivity  levels  of  [300  mCi/cc  dose 
equivalent  iodine].  This  capability  will  be  descriljed  in  [specified  document  or  pro- 
gram] and  implementation  [is  complete,  will  be  completed  with  the  implementation 
of  the  License  amendment,  or  will  t>e  completed  within  x  days  (<  6  months)  after 
tfie  implementation  of  the  License  amendment].  The  capability  for  classifying  fuel 
damage  events  is  considered  a  regulatory  commitment. 

[LICENSEE]  [verified  that  it  has  or  is  making  a  regulatory  commitnient  to  develop]  an 
ability  to  assess  radioactive  iodines  released  to  offsite  environs.  The  capability  for 
monitoring  iodines  will  be  maintained  within  the  [specified  document  or  program]. 
Implementation  of  this  commitment  [is  complete,  will  be  completed  with  the  imple- 
mentation of  the  License  amendment,  or  will  be  completed  within  x  days  (<  6 
months)  after  the  implementation  of  the  License  amendment].  The  capabi%  to 
monitor  radioactive  iodines  is  considered  a  regulatory  commitment. 


Due  date/event 


[Complete,  implemented  with  amendmem  OR  within  X 
days  of  implementation  of  amendrrwnt]. 


[Complete,  implemented  with  amendment  OR  within  X 
days  of  implementation  of  amendment]. 


[Complete,  implemented  with  amendment  OR  within  X 
days  of  implementation  of  amendment]. 


Attachment  5 — Possible  Changes  to  TS 
Bases  Pages 

[FR  Doc.  03-11840  Filed  5-12-03;  8:45  am] 
BIUING  CODE  7590-01-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From: 
Secvirities  and  Exchange  Commission, 

Office  of  Filings  and  Information 

Services,  Washington,  DC  20549. 
Extension:  Rule  17a-25  SEC  File  No. 

270-482,  OMB  Control  No.  3235- 

0504. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Mianagement  and  Budget  for  extension 
and  approval. 

Rule  17a-25  (17  CFR  240.17a-25) 
requires  registered  broker-dealers  to 
electronically  submit  securities 
transaction  information,  including 
identifiers  for  prime  brokerage 
arrangements,  average  price  accoimts, 
and  depository  institutions,  in  a 
standardized  format  when  requested  by 
the  Commission  staff.  In  addition,  the 
rule  also  requires  broker-dealers  to 
submit,  and  keep  current,  contact 
person  information  for  electronic  blue 
sheets  ("EBS")  requests.  The 


Commission  uses  the  information  for 
enforcement  inquiries  or  investigations 
and  trading  reconstructions,  as  well  as 
for  inspections  and  examinations. 

The  Commission  estimates  that  it 
sends  approximately  14,000  electronic 
blue  sheet  requests  per  year. 
Accordingly,  the  annual  aggregate  hour 
burden  for  electronic  and  manual 
response  firms  is  estimated  to  be  1 ,820 
hours  and  525  hours,  respectively.  In 
addition,  the  Commission  estimates  that 
it  will  request  1,400  broker-dealers  to 
supply  the  contact  information 
identified  in  Rule  17a-25{c)  and 
estimates  the  total  aggregate  burden 
hours  to  be  350.  Thus,  the  annual 
aggregate  burden  for  all  resp'ondents  to 
the  collection  of  information 
requirements  of  Rule  1 7a-25  is 
estimated  at  2,695  hoiu-s. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu'den  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) . 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
pubUcation. 

Direct  yoxir  written  comments  to 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 


Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  May  2,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11882  Filed  5-12-03;  8:45  am] 

BILLING  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47800;  File  No.  SR-CHX- 
2003-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stocic  Exchange, 
Incorporated  Relating  to  Execution  of 
Resting  Limit  Orders  Following  a 
Primary  Market  Blocic  Trade-Through 

May  6,  2003. 

Pursuant  to  section  19(b)(1)  of  the  , 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  rule  19b-4  thereunder,^ 
notice  hereby  is  given  that  on  March  24, 
2003,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  P  ile  Change 

The  Exchange  is  proposing  to  amend 
Article  XX.  rule  37  of  the  CHX  rules, 
which  governs,  among  other  things, 
execution  of  resting  limit  orders 
following  a  block  trade-through  in  the 
primary  market.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Commission  or  the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
Article  XX.  rule  37  of  the  CHX  rules, 
which  governs,  among  other  things, 
execution  of  resting  limit  orders 
following  a  block  trade-through  in  the 
primary  market.  Under  existing 
Exchange  rules  relating  to  listed 
securities,  whenever  a  block  trade  ^  in 
the  primary  market  trades  through  a 
CHX  specialist's  quote,  the  specialist 
must  execute  all  limit  orders  in  the  book 
(that  are  priced  at  the  block  price  or 
better)  at  the  block  price."' 

The  CHX  believes  that  this 
requirement  was  likely  instituted  as  a 
marketing  tool  to  attract  new  customers 
when  trading  occurred  in  much  larger 
variations  and  trading  on  regional 
exchanges  was  somewhat  less  common. 


'  A  block  trade  is  a  trade  that  involves  (a)  a  trade 
of  "block  size"  (10,000  shares  or  more,  or  with  a 
market  value  of  SZOO.OOO  or  more):  and  (b)  either 
(i)  a  cross  of  block  size  (where  a  single  firm 
represents  all  of  one  side  of  the  transaction  and  all 
or  a  portion  of  the  other  side)  or  (ii)  any  other 
transaction  where  a  single  firm  represents  an  order 
of  block  size  on  only  one  side  of  the  transaction, 
so  long  as  the  transaction  does  not  occur  at  the 
Exchange's  current  bid  or  offer.  At  the  time  a 
transaction  occurs  on  another  market,  the  CHX  can 
determine  whether  it  is  a  block  size  trade:  the  CHX 
does  not  yet  know,  however,  which  firms  were  on 
which  sides  of  the  transaction  and  therefore  cannot 
then  determine  whether  it  meets  the  other 
requirements  of  a  block  trade. 

*  See  CHX  Article  XX.  rule  37(a)(3). 


Today,  trading  on  regional  exchanges  is 
not  a  new  phenomenon.  Moreover,  the 
CHX  represents  that  because  the  vast 
majority  of  block  trades  are  not 
identified  as  such  when  they  occur,  it  is 
impossible  for  a  specialist  to  know,  at 
the  time  of  a  particular  block-size  trade- 
through,  whether  or  not  limit  orders 
must  be  filled  at  the  block  price.  As  a 
result,  the  specialist  often  fills  the 
orders  at  the  limit  price  and  adjusts 
them  to  the  better  block  price  when  it 
is  confirmed  that  a  block  trade  occurred. 
The  Exchange  represents  that  the 
practice  of  manually  correcting 
execution  prices  is  a  large 
inconvenience  to  sbme  key  CHX  order- 
sending  firms,  which  must  send  out  two 
trade  confirmations  to  each  customer  " 
one  that  is  generated  as  soon  as  the 
trade  occm-s  and  a  second  to  reflect  the 
corrected  execution  price. 

The  delays  associated  with 
confirming  the  appropriate  execution 
price  for  orders  subject  to  this 
requirement  are  not  appropriate  in  the 
fast-paced,  automated  markets  that  exist 
today.  Therefore,  the  CHX  is  proposing 
to  eliminate  the  requirement  that  a  CHX 
specialist  fill  resting  limit  orders  at  the 
block  price  following  a  block  trade 
trade-through  in  the  primary  market.^ 
Recognizing  that  many  specialists  may 
wish  to  continue  filling  such  limit 
orders  at  the  block  price  as  a  customer 
service  accommodation,  however,  the 
proposed  rule  change  would  permit  a 
CHX  specialist  to  continue  to  have  the 
option  to  engage  an  existing 
functionality  of  the  Exchange's  MAX 
automatic  execution  system  that 
automaticallfr  executes  designated  limit 
orders  at  the  block  price  when  a  block 
size  trade-through  occius  in  the  primary 
market.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  seciuities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)  of  the  Act.^  In  particular, 
the  proposed  rule  is  consistent  with 
section  6(b)(5)  of  the  Act »  in  that  it  is 
designed  to  promote  just  and  equitable 


°  If,  however,  a  specialist  is  representing  an  order 
in  his  or  her  quote  that  is  traded  through  by  a  block 
trade  from  another  market,  and  the  specialist 
receives  satisfaction  firom  the  other  market,  the 
specialist  must  give  the  higher  price  to  the  customer 
order. 

^This  functionality  was  approved  by  the 
Commission  and  implemented  in  early  January  of 
2003.  See  Securities  Exchange  Act  Release  No. 
47068  (December  20.  2002).  67  FR  79671  (December 
30.  2002). 

'15U.S.C.  78f(b). 

•15U.S.C.  78f(b)(5). 


principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between 'the 
Commission  and  any  person,  other  than* 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be      -    ' 
available  for  inspection  and  copjang  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
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SR-CHX-Z003-08  and  should  be 
submitted  by  Jime  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11881  Filed  5-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION. 

[Release  No.  34-47805;  File  No.  SR-Phlx- 
2003-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Payment  for  Order  Flow 
Fees  for  the  Top  120  Options 

May  6,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1.  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  25. 
2003.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  the  Phlx  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  establish  its 
options  payment  for  order  flow  fees 
imposed  on  the  transactions  of  Phlx 
Registered  Options  Traders  ("ROTs")  for 
the  period  from  May  through  July  2003 
fcM"  the  top  120  options  based  on  volume 
statistics  from  January,  February,  and 
March  2003,3  gg  set  forth  on  the  ROT 
Equity  Option  Payment  for  Order  Flow 
Charges  Schedule."*  The  rate  levels  have 
remained  unchanged:  The  top-ranked 


!! 


»9  17  CFR  200.30-3(a)(12). 

I15U.S.C.  78s(b)(l). 

»17CFR240.19b-^. 

'The  Phbt's  payment  for  order  flow  fee  is 
assessed  on  ROTs  on  the  top  120  most  actively 
trailed  equity  options  in  terms  of  the  total  number 
of  contracts  that  are  traded  nationally  based  on 
volume  statistics  provided  by  the  Options  Clearing 
Corporation.  The  measuring  periods  for  the  top  120. 
options  are  calculated  every  three  months.  See 
Securities  Exchange  Act  Release  No.  47424 
(Fabruary  28.  2003),  68  FR  11168  (March  7,  2003) 
(SIIt-Phbt-2003-04).  This  cycle  is  scheduled  to 
continue  every  three  months,  with  a  separate 
proposed  rule  change  filed  for  each  three-month 
trafUng  period. 

*To  avoid  confusion,  the  ROT  Equity  Option 
Payment  for  Order  Flow  Charges  Schedule  reflects 
only  those  options  being  chai^ged  more  than  SO.OO 


option  is  charged  a  fee  of  $1.00  per 
contract,  the  next  49  options  are  charged 
a  fee  of  $0.50  per  contract,  and  the  fee 
for  the  remaining  options  in  the  top  120 
is  set  at  $0.00. 

The  Phbc's  ROT  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule  is  available  at  the  Phlx  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  recently  filed  with  the 
Commission  to  reinstate  its  payment  for 
order  flow  program.^  Pursuant  to  the 
Phbc's  current  program,  Phlx  ROTs  are 
assessed  a  payment  for  order  flow  fee  on 
the  top  120  most  actively  traded  equity 
options,  on  a  per-contract,  per-options 
issue  basis,  as  set  forth  on  Phlx's  ROT 
Equity  Option  Payment  for  Order  Flow 
charges  Schedule,  subject  to  certain 
exceptions.^ 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  payment  for 
order  flow  fees  for  trades  settling  on  or 
after  May  1,  2003  through  July  31,  2003 
for  the  applicable  top  120  options.  The 
Phlx  will  file  with  the  Commission  a 
proposed  rule  change  to  address 
changes  to  the  Phbc's  fee  schedule  for 
subsequent  time  periods.  No  other 
changes  to  the  Phbc's  payment  for  order 
flow  program  are  being  made  at  this 
time. 


=  See  Securities  Exchange  Act  Release  No.  47090 
(December  23,  2002).  68  FR  141  (January  2,  2003) 
(SR-Phb(-2002-75). 

^The  payment  for  order  flow  fee  does  not  apply 
to  transactions  between:  (1)  a  ROT  and  a  specialist: 
(2)  a  ROT  and  a  ROT;  (3)  a  ROT  and  a  firm:  and 
(4)  a  ROT  and  a  broker-dealer.  Indeed,  because  the 
primary  focus  of  the  program  is  to  attract  order  flow 
from  customers,  the  payment  for  order  flow  fee  is 
not  imposed  on  the  above-specified  transactions. 
Also,  the  payment  for  order  flow  fee  does  not  apply 
to  index  or  foreign  currency  options. 


2.  Statutory  Basis 

The  Phbc  believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees  and 
charges  is  consistent  vdth  section  efb)  of 
the  Act  ^  and  in  pailicular  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act" 
in  that  it  is  an  equitable  allocation  of 
reasonable  fees  among  Phlx  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phbc  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
piursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  9  and  Rule  19b-4(f)(2)  thereunder. 'o 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  after  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 
or  appropriate  in  the  publicinterest,  for 
the  protedion  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Acrt. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


"  15  U.S.C.  78fl[b). 

8  15  U.S.C.  78f(b)(4). 

9  15  U.S.C.  78(s)(b)(3)(A)(ii). 
>oi7CFR240.19b-4(f)(2). 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-34  and  should  be 
submitted  by  June  3.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-11879  Filed  5-12-03;  8:45  am] 

BILLING  COOE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47799;  File  No.  SR-Phlx- 
2003-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stocic  Exchange,  Inc. 
To  Retroactively  Apply  Its  Brolter- 
Dealer  Transaction  Fee  for  Equity 
Option  Transactions  for  the  Period 
From  April  1,  2003  to  April  10,  2003 

May  6.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act  or 
Exchange  Act),'  and  rule  19b— 4 
thereunder,^  notice  is  hereby  given  that 
on  April  28,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft'om  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  ainend  its 
schedule  of  dues,  fees  and  charges  to 
apply  the  following  reduced  broker- 
dealer  transaction  fee  for  block  equity 
option  transactions  retroactively  to 
equity  options  transactions  settling  from 
April  1,  2003,  to  April  10,  2003:  Broker/ 
Dealers  (non-AUTO-X) 


"  17  CFR  200.03-(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'This  charge  applies  to  members  for  transactions, 
received  from  other  than  the  floor  of  the  Exchange, 
for  any  account  (i)  in  which  the  holder  of  beneficial 
interest  is  a  member  or  non-member  broker-dealer 
or  (ii)  in  which  the  holder  of  beneficial  interest  is 
a  person  associated  with  or  employed  by  a  member 
or  non-member  broker-dealer.  This  includes 
transactions  for  the  account  of  an  ROT  entered  from 
off-floor. 


Up  to  2.000  contracts     $.35  per  contract 
Between  2,001  and         $.25  per  contract  (for 

3,000  contracts.  all  contracts) 

Residual  above  3.000     $.20  per  contract 
contracts.  above  3,000  con- 

tracts (with  the 
first  3,000  con- 
tracts charged  $.25 
per  contract) 

This  fee  is  applied  per  transaction 
(not  per  month).**  This  revised  fee 
became  effective  for  trades  settling  on  or 
after  April  11,  2003.  The  Exchange  now 
proposes  to  implement  this  fee  on 
transactions  that  have  settled  fi'om  April 
1,  2003,  to  April  10,  2003.^  All  other 
equity  option  transaction  charges  will 
remain  imchanged.  The  text  of  the 
proposed  rule  change  is  available  upon 
request  from  the  Office  of  the  Secretary, 
the  Commission,  and  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  April  11,  2003,  the  Exchange  filed 
a  proposed  rule  change  that  amended  its 
schedule  of  dues,  fees  and  charges  to 
adopt  decreases  in  its  broker-dealer 
transaction  fee  for  equity  option 
transactions.^  This  fee  change  became 
effective  for  transactions  settling  on  or 
after  April  11,  2003.  This  current 
proposal  seeks  to  apply  theses  decreases 
to  the  broker-dealer  transaction  fee  to 
transactions  that  settled  from  April  1 , 
2003,  to  April  10,  2003. ^  The  purpose  of 


*  Member  organizations  may  need  to  file  a  form 
with  the  Exchange  to  identify  eligible  block  trades. 

5  This  fee  will  continue  to  be  eligible  for  the 
monthly  credit  of  up  to  $1 .000  to  be  applied  against 
certain  fees,  dues  and  charges  and  other  amounts 
owed  to  the  Exchange  by  certain  members.  See 
Securities  Exchange  Act  Release  No.  44292  (May 
11.  2001).  66  FR  27715  (May  28,  20G1}(SR-Phlx- 
2002-32). 

6  See  Securities  Exchange  Act  Release  No.  47715 
(April  22.  2003).  68  FR  22446  (April  28,  2003)(SR- 
PhU-2003-26). 

'  The  Phlx  stated  that  from  April  1.  2003,  to  April 
10.  2003,  there  were  approximately  seven 


the  proposed  rule  change  is  to  provide 
equivalent  fee  decreases  to  those  broker- 
dealers  whose  transactions  would  have 
qualified  for  discounted  broker-dealer 
transaction  fees  during  the  above- 
referenced  ten-day  period. 

This  proposal  seelcs  to  apply  the 
ciurent  transaction  levels  set  forth  above 
per  to  applicable  broker-dealer 
transactions  for  trades  settling  from 
April  1,  2003.  to  April  10,  2003.  For 
example,  under  the  proposal  (i)  a 
transaction  of  1,700  option  contracts 
will  be  charged  $0.35  per  contract,  (ii) 
a  transaction  of  2,500  contracts  will  be 
charged  $0.25  per  contract  for  all 
contracts,  and  (iii)  a  transaction  of  3,500 
contracts  will  be  charged  $0.25  for  each 
of  the  first  3,000  contracts  and  $0.20  for 
each  of  the  remaining  500  contracts. ^ 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act '°  in  particular,  in  that  it  is 
an  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members.  The  Exchange 
believes  the  proposal  is  reasonable  and 
equitable  because  it  applies  the  same  fee 
decreases  for  broker-dealers  executing 
equity  options  transactions  on  the 
Exchange  settling  from  April  1,  2003,  to 
April  10,  2003,  as  those  applicable  to 
broker-dealers  whose  transactions  settle 
on  or  after  April  11,  2003. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and . 
publishes  its  reasons  for  so  finding,  or 


transactions  that  would  have  qualified  for  the  lower 
"block"  broker-dealer  transaction  fee. 

"  Of  course,  the  contra-side  to  a  transaction  may 
also  be  subject  to  transaction  and  other  charges. 

9  15  U.S.C.  78f(b). 

>"  15  U.S.C.  78f(b)(4). 
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(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

i  Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
ctiange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-28  and  should  be 
submitted  by  June  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11880  Filed  5-12-03;  8:45  am] 

BILUNG  COOE  801(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3496] 

State  of  Kansas 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  6,  2003, 1 
find  that  Cherokee,  Crawford,  Labette, 
Leavenworth,  Miami,  Neosho  and 
Wyandotte  Counties  in  the  State  of 
Kansas  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  7,  2003  and  for  economic  injury 
until  the  close  pf  business  on  February 


17  CFR  200.03-{a)(12). 


6,  2004  at  the  address  listed  below  or 
other  locally  announced  locations: 
Small  Business  Administration,  Disaster 

Area  3  Office,  4400  Amon  Carter 

Blvd.,  Suite  102,  Fort  Worth,  TX 

76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Allen, 
Anderson,  Atchison,  Bourbon,  Douglas, 
Franklin,  Jefferson,  Johnson,  Linn, 
Montgomery,  Wilson  and  Woodson  in 
the  State  of  Kansas;  Barton,  Bates,  Cass, 
Clay,  Jackson,  Jasper,  Newrton,  Platte 
and  Vernon  counties  in  the  State  of 
Missouri;  and  Craig,  Nowata  and  Ottawa 
coimties  in  the  State  of  Oklahoma. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere 

5.625 

Homeowners     without     credit 

available  elsewhere 

2.812 

Businesses  with  credit  available 

elsewhere 

5.906 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

2.953 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere 

5500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  349612.  For 
economic  injury  the  number  is  9V1500 
for  Kansas;  9V1600  for  Missouri;  and 
9V1700  for  Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  6,  2003. 
Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-11835  Filed  5-12-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3497] 

State  of  Missouri 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  6,  2003, 1 
find  that  Barry,  Barton,  Bates,  Benton, 
Buchanan,  Camden,  Cass,  Cedar, 
Christian,  Clay,  Clinton,  Cooper,  Dade, 
Dallas,  Douglas,  Greene,  Henry, 
Hickory,  Jackson,  Jasper,  Johnson, 
Laclede,  Lafayette,  Lawrence, 
McDonald,  Miller,  Morgan,  Newton, 


Pettis,  Platte,  Polk,  Pulaski,  Ray,  Saline, 
St.  Clair,  Stone,  Taney,  Vernon  and 
Webster  Coimties  in  the  State  of 
Missouri  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  7,  2003  and  for  economic  injury 
until  the  close  of  business  on  February 
6,  2004  at  the  address  listed  below  or 
other  locally  aimoimced  locations: 

Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Blvd.,  Suite  102,  Fort  Worth,  TX 
76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Andrew, 
Boone.  Caldwell,  Carroll,  Chariton, 
Cole,  De  Kalb,  Howard,  Howell,  Maries, 
Moniteau,  Osage,  Ozark,  Phelps,  Texas 
and  Wright  in  the  State  of  Missouri; 
Benton,  Boone,  Carroll  and  Marion 
counties  in  the  State  of  Arkansas; 
Atchison,  Bourbon,  Cherokee,  Crawford, 
Doniphan,  Johnson,  Leavenworth,  Linn, 
Miami  and  Wyandotte  counties  in  the 
State  of  Kansas;  and  Delaware  and 
Ottawa  coimties  in  the  State  of 
Oklahoma. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

5  625 

Homeowners      without     credit 

available  elsewhere 

2  812 

Businesses  with  credit  available 

elsewhere  

5.906 

Businesses  and  non-profit  orga- 

" 

nizations  without  credit  avail- 

able elsewhere  

2.953 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  349712.  For 
economic  injury  the  number  is  9V1800 
for  Missouri;  9V1900  for  Arkansas; 
9V2000  for  Kansas;  and  9V2100  for 
Oklahoma. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  May  6,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  03-11836  Filed  5-12-03;  8:45  am] 

BHJJNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4364] 

Office  of  Visa  Services;  60-Day  Notice 
of  Proposed  information  Collection: 
Form  DS-1648,  Application  for  A,  G,  or 
NATO  Visa;  OIMB  Control  Numiser 
1405-0100 

AGENCY:  Department  of  State. 
action:  Notice. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  0MB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Application  for  A,  G,  or  NATO  Visa. 

Frequency:  Once  per  respondent. 

Form  Number:  DS-1648. 

Respondents:  Aliens  applying  for  A, 
G,  or  NATO  visa. 

Estimated  Number  of  Respondents: 
20,000  per  year. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  10,000  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Eveduate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  fotr 


additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Brendan  MuUarkey  of  the 
Office  of  Visa  Services,  U.S.  Department 
of  State,  2401  E  St.  NW.,  RM  L-703. 
Washington,  DC  20520,  who  may  be 
reached  at  202-663-1163. 

Dated:  April  29,  2003. 
Janice  L.  Jacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs, 
Department  of  State. 

[FR  Doc.  03-11905  Filed  5-12-03;  8:45  am] 
BILLING  CODE  4710-06-0 


DEPARTMENT  OF  STATE 

[Public  Notice  4363] 

Foreign  Terrorists  and  Terrorist 
Organizations;  Designation:  Real  IRA 

In  the  Matter  of  the  Redesignation  of 
the  "Real  IRA"  also  Known  as  the  "Real 
Irish  Republican  Army"  also  Known  as 
"RIRA"  also  Known  as  the  "32  County 
Sovereignty  Committee"  also  Known  as 
the  "32  County  Sovereignty  Movement" 
also  Known  as  the  "Real  Oglaigh  na 
hEireann"  also  Known  as  the  "Irish 
Republican  Prisoners  Welfare 
Association"  as  a  Foreign  Terrorist 
Organization  Pursuant  to  Section  219  of 
the  Immigration  and  Nationality  Act 

Based  upon  a  review  of  the 
Administrative  Record  assembled  in 
this  matter  and  in  consultation  with  the 
Attorney  General  and  the  Secretary  of 
the  Treasiory,  the  Secretary  of  State  has 
concluded  that  there  is  a  sufficient 
factual  basis  to  find  that  the  relevant 
circumstances  described  in  section  219 
of  the  Immigration  and  Nationality  Act, 
as  amended  (hereinafter  "INA"),  exist 
with  respect  to  the  Real  IRA. 

The  "Real  IRA"  is  also  known  as  the 
"Real  Irish  Republican  Army,"  also 
known  as  "RIRA,"  also  known  as  the 
"32  County  Sovereignty  Committee," 
also  known  as  the  "32  Coimty 
Sovereignty  Movement,"  also  known  as 
the  "Real  Oglaigh  na  hEireann,"  also 
known  as  the  "Irish  Republican 
Prisoners  Welfare  Association." 
Therefore,  the  Secretary  of  State  hereby 
redesignates,  effective  May  16,  2003, 
that  organization  as  a  foreign  terrorist 
organization  pursuant  to  section  219(a) 
of  the  INA. 

Dated:  May  5,  2003. 

Cofer  Blacl(, 

Coordinator  for  Countertenrorism, 
Department  of  State. 

[FR  Doc.  03-11902  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  4710-10-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  May  2, 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-15088. 

Date  Filed:  May  1.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC2  EUR  0517  dated  May  2,  2003, 

Mail  Vote  298 — Resolution  010m, 

TC2  Within  Europe  Special  Passenger 
Amending  Resolution  from  Tunisia 
to  Europe, 

Intended  effective  date:  May  10,  2003. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-11775  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4910-62-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  May  2, 2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-15095. 

Date  Filed:  May  1,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  May  22,2003. 

Description:  Application  of  Sun  D'or 
International  Airlines  Ltd.,  pursuant  to 
49  U.S.C.  41302  et  seq.,  and  subpart  B, 
requesting  a  foreign  air  carrier  permit  to 
engage  in  charter  foreign  air 
transportation  of  persons,  property,  and 
mail  between  a  point  or  points  in  Israel, 
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on  the  one  hand,  and  Orlando,  FL  orX.a& 
Vegas,  NV,  on  the  other. 

Oorothy  Y.  Beard, 

Chief  Docket  Operations  S- Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-11776  Filed  5-12-03;  8:45  am] 

BLUNG  CODE  4910-62-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Docket  No.  FAA-2003-1S104] 

Proposed  Advisory  Circular  for 
Onboard  Recording  of  Data 
Communications  in  Crash  Survivable 
Memory 

AGENCY:  Federal  Aviation 
Administration  (FAA),  (DOT). 

ACTION:  Cancellation  of  notice  of 
availability  and  request  for  public 
comment. 

SUMMARY:  This  notice  announcing  the 
availability  of  and  request  for  comments 
on  a  revised  proposed  Advisory  Circular 
(AC)  for  onboard  recording  of  voice  and 
data  link  messages  in  crash-survivable 
memory  is  cancelled. 

DATES:  The  cancellation  of  this  request 
for  comments  is  effective  on  May  6, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Frye,  Avionics  Systems  Branch, 
AIR-130,  Aircraft  Certification  Service, 
Aircraft  Engineering  Division,  AIR-130, 
470  L'Enfant  Plaza  SW.,  Suite  4102, 
Washington,  DC  20025;  Telephone  (202) 
385-4630;  Fax  (202)  385-4651.  E-mail 
comments  to:  Gregory. E.Frye@faa. gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  primary  purposes  of  an  advisory 
circular  (AC)  are:  (1)  Provide  an 
acceptable  means  by  which  an  Aircraft 
Certification  Office  project  engineer  can 
effectively  evaluate  an  applicant's 
compliance  to  a  specific  Federal 
Aviation  Regulation  (FAR);  and  (2) 
provide  an  acceptable  means  that  an 
applicant  may  comply  with  a  specific 
FAR.  In  the  case  of  this  proposed  AC, 
the  regulatory  requirements  (FAR)  to 
equip  an  aircraft  with  a  system  for  an 
onboard  recording  to  voice  and  data 
communications  in  a  crash  survivable 
memory,  has  not  completed  the 
rulemaking  process.  Therefore,  the 
offering  of  the  proposed  advisory 
circular  to  the  public  for  comments  is 
premature. 


Issued  in  Washington,  DC,  on  May  6,  2003. 
Susan  J.M.  Cabler, 

Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
(FR  Doc.  03-11794  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular,  AC  23- 
XX,  Acceptance  Guidance  on  Material 
Procurement  and  Process 
Specifications  for  Polymer  Matrix 
Composite  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  AC  23-XX, 
and  request  for  comments. 

SUMMARY:  This  notice  aimounces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  that 
provides  information  and  guidance  on 
material  and  process  specifications,  or 
other  documents,  used  to  ensure 
sufficient  control  of  composite  prepreg 
materials  in  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  This 
notice  is  necessary  to  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  the  proposed  advisory 
circular. 

DATES:  Comments  must  be  received  on 
or  before  June  12,  2003. 
ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration,  Attention: 
Lester  Cheng,  Regulations  and  Policy, 
ACE-111,  901  Locust,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lester  Cheng,  telephone:  316-946-4111; 
e-mail:  Iester.cheng@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  advisory 
circular  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify 
advisory  circular  23-XX  and  submit 
comments,  in  duplicate,  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Small  Airplane  Directorate  before 
issuing  the  final  advisory  circular.  The 
proposed  advisory  circular  can  be  foimd 
cmd  downloaded  ft-om  the  Internet  at. 
http://www.faa.gov/certification/ 


aircraft/ sadProposed.htm  or  a  paper 
copy  of  the  proposed  advisory  circular 
may  be  obtained  by  contacting  the 
person  named  above  under  the  caption 
FOR  FURTHER  INFORMATION  CONTACT. 

Discussion 

The  proposed  advisory  circular  has 
been  developed  with  the  help  of 
industry  to  ensure  adequate  composite 
material  control  and  to  promote 
standardization  of  material  and  process 
specifications.  It  presents  procedural 
and  technical  information  for  the  user 
fttjm  the  regulatory  perspective. 

Issued  in  Kansas  City,  Missouri,  on  April 
29,  2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-11919  Filed  5-12-03;  8:45  am] 

BILLING  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-27] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Piu-suant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Sandy 
Buchanan-Simiter  (202)  267-7271,  or 
Timothy  R.  Adams  (202)  267-8033, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20594. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  May  7,  2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Disposidons  of  Petitions 

Docket  No.:  FAA-2003-15027. 

Petitioner:  Liberty  Aviation  Service, 
LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 
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Description  of  Relief  Sought/ 
Disposition:  To  permit  Liberty  Aviation 
Service,  LLC,  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft.  Grant,  4/29/2003,  Exemption 
No.  8035 

Docket  No.:  FAA-2001-9232. 

Petitioner:  Blatti  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(cK2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Blatti  Aviation, 
Inc.,  to  operate  certain  aircraft  imder 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Gmnt,  4/28/2003,  Exemption  No.  6957B 

Docket  No.:  FAA-2001-9141. 

Petitioner:  Business  Aviation  Courier. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Business 
Aviation  Coiu-ier  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
those  aircraft.  Grant,  4/28/2003, 
Exemption  No.  7488A 

Docket  No.:  FAA-2001-8861. 

Petitioner:  MCIWORLDCOM 
Meinagement  Company,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.611. 

Description  of  Relief  Sought/ 
Disposition:  To  permit 
MCIWORLDCOM  Management 
Company,  Inc.  (MCI),  to  conduct  ferry 
flights  with  one  engine  inoperative  in 
MCI's  Falcon  Trijet  airplane,  Model  No. 
900,  without  obtaining  a  special  flight 
permit  for  each  flight.  Grant,  4/29/2003, 
Exemption  No.  5332F 

Docket  No.:  FAA-2002-11840. 

Petitioner:  Davis  Aerospace  Technical 
High  School. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Davis  Aerospace 
Technical  High  School  and  Back  Pilots 
of  America  to  conduct  local  sightseeing 
flights  at  the  Detroit  City  Airport,  for  its 
annual  open  house  on  May  18,  2003,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  4/29/2003. 
Exemption  No.  8036 

Docket  No.:  FAA-2003-14795. 

Petitioner:  Eagle  Helicopter,  Inc., 
d.b.a.  Kachina  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kachina  Aviation 
to  operate  two  Bell  212  helicopters 
(registration  Nos.  N215KA  and  N73HJ) 


under  part  135  without  each  helicopter 
being  equipped  with  an  approved 
digital  flight  data  recorder.  Grant,  4/28/ 
2003,  Exemption  No.  8037 

Docket  No.:  F/iA-2000-8222. 

Petitioner:  Mesa  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mesa  Airlines, 
Inc.,  to  substitute  a  quahfied  and 
authorized  check  airman  for  an  FAA 
inspector  to  observe  a  qualifying  pilot  in  • 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing.  Grant, 
4/29/2003,  Exemption  No.  7495A 

Docket  No.:  FAA-2001-9350. 

Petitioner:  TWA  Airlines  LLC,  d.b.a. 
American  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TWA  Airlines, 
LLC,  doing  business  as  American 
Airlines,  to  substitute  a  qualified  and 
authorized  check  airman  for  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  landing.  Grant,  4/ 
29/2003,  Exemption  No.  74  79 A 

Docket  No.:  FAA-2000-7991. 

Petitioner:  American  Trans  Air,  Inc., 
d.b.a.  ATA. 

Section  of  14  CFR  Affected:  14  CFR 
§121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA  to 
substitute  a  qualified  and  authorized 
check  airman  for  an  FAA  inspector  to 
observe  a  qualifying  pilot  in  command 
who  is  completing  initial  or  upgrade 
training  specified  in  §  121.424  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  landing.  Grant,  4/29/2003, 
Exemption  No.  7491A 

Docket  No.:  FAA-20001-9512. 

Petitioner:  Peninsula  Airways,  Inc., 
d.b.a.  PenAir. 

Section  of  14  CFR  Affected:  14  CFR 
121.344(a). 

Description  of  Relief  Sought/ 
Disposition:  To  prermit  PenAir  to  operate 
its  two  Fairchild  Aerospace  SA227-DC 
Metro  23  aircraft  without  being 
equipped  with  an  approved  digital  flight 
data  recorder.  Grant,  4/28/2003, 
Exemption  No.  7603A 

Docket  No.:  FAA-2003-14497. 

Petitioner:  Red  Baron  Flyers,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  13,5.353,''and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Red  Baron 


Flyers,  Inc.,  to  conduct  loc^  sightseeing 
flights  at  the  Houston  County  Airport, 
Caledonia,  Minnesota,  on  Jime  29,  2003, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  4/28/2003, 
Exemption  No.  8034 

Docket  No.:  FAA-2002-13930. 

PefiYio/ier:  Piimacle  Airlines,  Inc., 
d.b.a.  Northwest  Airlink. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c){l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northwest 
Airlink  to  substitute  a  qualified  and 
authorized  check  airman  for  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in  §  121.424 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing.  Grant, 
4/29/2003,  Exemption  No.  7504A 

Docket  No.:  FAA-2002-11992. 

Petitioner:  Kent  State  University 
Flight  Operations. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kent  State 
University  Flight  Operations  to  conduct 
local  sightseeing  flights  at  the  Kent  State 
University  Airport,  Stow,  Ohio,  on 
September  6  and  7,  2003,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  4/28/2003, 
Exemption  No.  8033 

Docket  No.:  FfiLA-2001-9513. 

Petitioner:  Big  Sky  Transportation  Co., 
d.b.a.  Big  Sky  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.344(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Big  Sky  Airlines 
to  operate  its  six  Fairchild  Aerospace 
SA-227-DC  Metro  23  aircraft  after 
August  20,  2001,  without  each  aircraft 
being  equipped  with  an  approved 
digital  flight  data  recorder.  Grant,  4/30/ 
2003,  Exemption  No.  7596A 

Docket  No.:  FAA-2001-9166. 

Petitioner:  North  American  Airlines, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
119.67(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Edward  F. 
Dascoli  to  act  as  the  Director  of 
Operations  for  North  American  Airlines, 
Inc. ,  without  holding  an  airline 
transport  pilot  certificate.  Grant,  4/30/ 
2003.  Exemption  No.  7 510 A 

[PR  Doc.  03-11782  Filed  5-12-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

User  input  to  the  Aviation  Weattier 
Technology  Transfer  (AWTT)  Board 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  will  hold  an 
informal  public  meeting  to  seek  aviation 
weather  user  input.  Details:  Jime  11, 
2003;  Federal  Aviation  Administration, 
800  Independence  Ave.,  SW., 
Washington,  DC;  9  a.m.  to  12  p.m.  in 
Conference  Room  8A.  The  objective  of 
this  meeting  is  to  provide  an 
opportunity  for  interested  aviation 
weather  users  to  provide  input  on 
FAA's  plans  for  implementing  new 
weather  products. 
DATES:  The  meeting  wiU  be  held  in 
Conference  Room  8A  at  the  Federal 
Aviation  Administration,  800 
Independence,  Ave.,  SW.,  Washington, 
DC  20591.  Times:  9  a.m.-12  p.m.  on 
June  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Debi 
Bacon,  Aerospace  Weather  Policy 
Division,  ARS-100,  Federal  Aviation 
Adininistration,  800  Independence 
Ave. ,  SW. ,  Washington,  DC  20591 ; 
telephone  number  (202)  385-7705;  Fax: 
(202)  385-7701;  e-mail: 
debi.bacon@faa.gov.  Internet  address 
http://www.debi.bacon@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

History 

In  1999,  the  FAA  established  an 
Aviation  Weather  Technology  Transfer 
(AWTT)  Board  to  manage  the  orderly 
transfer  of  weather  capabilities  and 
products  from  research  and 
development  into  operations.  The 
Director  of  the  Aerospace  Weather 
Policy  and  Standards  Staff,  ARS-20, 
chairs  the  AWTT  Board.  The  board  is 
composed  of  stakeholders  in  Air  Traffic 
Services,  ATS:  Regulation  and 
Certification,  AYR;  and  Research  and 
Acquisitions,  ARA  in  the  Federal 
Aviation  Administration  and  the  OfBce 
of  Climate,  Water  and  Weather  Services, 
OS  and  the  Office  of  Science  and 
Technology,  OST  in  the  National 
Weather  Service. 

The  AWTT  Board  meets  semi- 
annually or  as  needed,  to  determine  the 
readiness  of  weather  research  and 
development  (R&D)  products  for 
experimental  use,  full  operational  use 
for  meteorologists  or  full  operational  use 
fw  end  users.  The  board's 
determinations  will  be  based  upon 
criteria  in  the  following  areas:  users 


needs;  benefits;  costs;  risks;  technical 
readiness;  operational  readiness  and 
budget  requirements. 

The  user  interface  process  is  designed 
to  allow  FAA  to  both  report  progress 
and  receive  feedback  from  industry 
users.  Each  AWTT  board  meeting  will 
be  preceded  by  a  half-day  industry 
review  session  approximately  one 
month  prior  to  each  board  meeting. 
These  industry  review  sessions  will  be 
annoimced  in  the  Federal  Register  and 
open  to  all  interested  parties. 

This  meeting  is  the  industry  review 
session  intended  to  receive  feedback  on 
a  weather  R&D  product  that  will  be 
presented  for  consideration  at  the  July 
2003  AWTT  Board  meeting.  The 
products  to  be  considered  are  the 
Forecast  Inflight  Icing  Potential  (FIP) 
and  the  Graphic  Area  Forecast  (GFA). 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
natm^  and  will  be  conducted  by 
representatives  of  the  FAA 
Headquarters. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
Every  effort  was  made  to  provided  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation. 
There  will  be  neither  admission  fee  nor 
other  charge  to  attend  and  participate. 
Any  person  attending  must  present 
picture  identification  to  the  building 
seciuity  guards  for  admission.  Person 
with  government-issued  identification 
cards  will  be  directed  to  conference 
room  8A.  Persons  without  government- 
issued  identification  cards  will  be 
admitted  but  must  be  escorted  by  FAA 
personnel  while  within  the  building. 

(c)  FAA  headquarters  personnel  will 
conduct  an  overview  briefing  on  how 
the  AWTT  system  works  and  changes  to 
the  process  made  in  the  last  year.  Any 
person  will  be  allowed  to  ask  questions 
during  the  presentation  and  FAA 
personnsel  will  clarify,  any  part  of  the 
process  that  is  not  clear. 

(d)  FAA  personnel,  will  present  a 
briefing  on  the  specific  products  to  be 
review  at  the  July  2003  AWTT  Board 
Meeting.  Any  person  will  be  allowed  to 
ask  questions  diuing  the  presentation 
and  FAA  personnel  will  clarify  any  part 
of  the  presentation  that  is  not  clear. 

(e)  Any  person  present  may  give 
feedback  on  the  products  to  be 
presented.  Feedback  on  the  proposed 
products  will  be  captured  tturough 
discussion  between  FAA  personnel  and 
any  persons  attending  the  meeting.  The 
meeting  will  not  be  formally  recorded. 
However,  informal  tape  recordings  may 
be  made  of  the  presentations  to  ensure 
that  each  respondent's  comments  are 
noted  acciirately. 


(f)  An  official  verbatim  transcript  of 
minutes  of  the  informal  meeting  will  not 
be  made.  However,  a  list  of  the 
attendees,  a  digest  of  discussions  during 
the  meeting  and  an  action  item  list  will 
be  produced.  Any  person  attending  may 
receive  a  copy  of  the  written 
information  upon  request  to  the 
information  contact,  above. 

(g)  Every  reasonable  effort  will  be 
made  to  hear  each  person's  feedback 
consistent  with  a  reasonable  closing 
time  for  the  meeting.  Written  feedback 
may  also  be  submitted  to  FAA 
personnel  for  up  to  seven  (7)  days  after 
the  close  of  the  meeting. 

Agenda 

(a)  Opening  Remarks  and  Discussion  of 

Meeting  Procedures 

(b)  Briefing  on  AWTT  Process 

(c)  Briefing  on  Weather  Products 

(d)  Request  for  User  Input 

(e)  Closing  Comments 
***** 

Issued  in  Washington,  DC  on  May  5,  2003. 
David  Whatley, 

Staff  Director,  Aerospace  Weather  Policy 
Standard  Staff. 

(PR  Doc.  03-11918  Filed  5-12-03;  8:45  am) 

BtLUNG  COOE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

In-flight  Icirtg/Ground  De-icing 
International  Conference 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  conference. 

SUMMARY:  The  FAA  issues  this  notice  to 
advise  the  public  of  an  In-flight  Icing/ 
Ground  De-icing  International 
Conference  to  present  information  and 
receive  comments  on:  (1)  Aircraft  de/ 
anti-icing  during  ground  operations;  (2) 
In-flight  icing;  (3)  Icing  environment 
meteorology;  (4)  Rotorcraft;  (5)  Ice 
detectors  and  airplane  performance 
monitors;  (6)  Training  for  in-flight  icing 
and  aircraft  de/anti-icing  during  ground 
operations;  and  (7)  Regulations  and 
guidance  material  development.  This 
notice  annoimces  the  dates,  times, 
location,  and  registration  information 
for  the  conference. 

DATES:  The  conference  is  scheduled  for 
Jime  16  through  Jime  20,  2003,  starting 
at  1  p.m.  on  June  16,  and  8:30  a.m.  on 
June  17  through  June  20.  The  conference 
will  end  at  5:30  p.m.  daily,  except  for 
the  last  day  when  the  conference  will 
end  at  12  p.m. 

ADDRESSES:  The  conference  will  be  held 
at  the  Palmer  House  Hilton  Hotel,  17  E. 
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Monroe  Street.  Chicago,  Illinois  60603, 
USA,  Telephone:  (312)  726-7500.  fax 
(312)917-1707.- 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eugene  G.  Hill,  FAA  Certification, 
ANM-llN,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4058;  e-mail 
eugene.hiU@faa.gov;  telephone  (425) 
227-1293;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  This  2003 
conference  is  a  collaborative  effort  of  the 
FAA,  the  Joint  Aviation  Authorities, 
Transport  Canada,  the  National 
Aeronautics  and  Space  Administration 
Glenn  Research  Center,  the  American 
Helicopter  Society,  the  Meteorological 
Service  of  Canada,  the  National  Center 
for  Atmospheric  Research,  QINETIQ, 
and  the  Society  of  Automotive 
Engineers  (SAE). 

The  agenda  for  the  conference 
includes  presentations  of  the  seven  (7) 
topics  identified  in  the  Summary 
section  of  this  notice,  as  well  as  a  SAE 
sponsored  exhibition  of  icing-related 
equipment  and  services  on  open  display 
throughout  the  conference. 

Persons  planning  to  attend  this 
conference  may  register  at  the 
conference  or  via  the  Internet  at:  http:/ 
/www.sae.org/icing-deicing/.  The 
registration  fee  is  US  $265,  which 
includes  the  lunches  on  Jime  1 7  through 
Jime  19,  and  beverages  during  the 
technical  session  breaks. 

A  block  of  rooms  is  being  held  until 
May  31,  at  the  Palmer  House  Hilton 
Hotel.  17  E.  Monroe  Street,  Chicago, 
Illinois  60603.  You  may  make 
reservations  by  calling  the  hotel  at  (312) 
726-7500,  and  reference  the  SAE/FAA 
In-flight  Icing/Ground  De-icing 
International  Conference,  or  by  mailing 
or  faxing  (312-917-1707)  a  completed 
registration  form  provided  at:  http:// 
www.sae.org/icing-deicing/,  directly  to 
the  hotel. 

Issued  in  Washington,  DC,  on  May  7.  2003. 
David  W.  Hempe, 

Manager.  Aircraft  Engineering  Division. 
Aircraft  Certification  Service. 
[PR  Doc.  03-11921  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Strafford  and  Rockingham  Counties, 
New  Hampshire 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


environmental  impact  statement  (EIS)  is 
being  prepared  for  a  proposed  highway 
project  in  Strafford  and  Rockingham 
Counties,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  F.  O'Donnell,  P.E., 
Environmental  Program  Manager, 
Federal  Highway  Administration,  279 
Pleasant  Street,  Suite  204,  Concord, 
New  Hampshire  03301-7502, 
Telephone:  (603)  228-3057,  x  145.  or 
Mr.  William  R.  Hauser.  Administrator, 
Bureau  of  Environment,  New 
Hampshire  Department  of 
Transportation,  P.O.  Box  483,  John  O. 
Morton  Building,  Concord,  New 
Hampshire  03302-0483,  Telephone: 
(603) 271-3226. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
Hampshire  Department  of 
Transportation  (NHDOT),  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  proposal  for  construction  on 
an  approximate  3.5-mile  section  of  an 
existing  highway  facility  (Spaulding 
Turnpike,  NH  Route  16,  extending  north 
from  the  Gosling  Road/Pease  Boulevard 
Interchange  (Exit  1)  in  the  Town  of 
Newington,  across  the  Little  Bay 
Bridges,  to  a  point  just  south  of  the 
existing  toll  facility  in  the  City  of  Dover) 
that  serves  as  a  major  north-south 
transportation  link  for  the  State  of  New 
Hampshire. 

The  proposed  action  would  improve 
safety  and  increase  transportation 
efficiency  by  relieving  traffic  congestion 
and  reducing  travel  time,  and 
accommodate  projected  increases  in 
traffic  demand. 

Alternatives  to  be  considered  include 
(1)  taking  no  action;  (2)  upgrading  the 
existing  route  (approximately  3.5  miles 
in  length)  to  add  capacity;  (3)  applying 
Transportation  Demand  Management 
(TDM)  measures,  such  as  carpool 
parking  lots,  high  occupancy  vehicle 
lanes,  etc.;  (4)  applying  Transportation 
System  Management  (TSM) 
improvements  to  selected  interchange 
locations  on  existing  roads;  and  (5) 
combinations  of  these  alternatives. 
Various  options  for  bridge 
rehabilitation,  widening,  and/or 
replacement  of  tha  Little  Bay  Bridges, 
final  disposition  of  the  historic  General 
Sullivan  Bridge,  consolidation  of  the 
interchanges,  and  various  designs  of 
grade,  alignment,  and  geometry  will  be 
evaluated. 

Public  informational,  commimity  and 
Advisory  Task  Force  meetings  wiU  be 
held  in  the  study  area  as  the  project 
progresses  to  include  public  input  in  the 
project  development  process.  A  public 
hearing  will  be  held  following 
distribution  of  the  Draft  Enviroiunental 


Impact  Statement  (DEIS).  Public  notice 
will  be  given  regarding  the  time  and 
location  of  this  hearing.  The  DEIS  will 
be  available  for  review  and  comment  by 
the  public  and  interested  agencies  prior 
to  the  public  hearing. 

A  formal  scoping  meeting  has  been 
scheduled  and  will  be  held  at  4  p.m.  on 
June  25,  2003,  at  the  Newington  Town 
Hall,  205  Nimble  Hill  Road  in 
Newington,  New  Hampshire.  At  this 
session,  an  overview  of  the  project  area 
will  be  presented  and  the  purpose  and 
need  of  the  project  will  be  discussed. 
The  purpose  of  this  meeting  is  to  (1) 
reaffirm  the  limits  of  the  project  study 
area;  (2)  refine  the  study  framework  and 
the  impacts  to  be  analyzed;  and  (3) 
define  a  reasonable  range  of  alternatives 
to  be  considered. 

Agencies,  requested  to  become 
cooperating  agencies,  are  the  U.S.  Army 
Corps  of  Engineers  (ACOE),  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  new  Hampshire  State 
Historic  Preservation  Office  (SHPO),  the 
New  Hampshire  Department  of 
Environmental  Services  (NHDES),  the 
New  Hampshire  Fish  &  Game 
Department  (NHF&GD),  the  New 
Hcunpshire  Office  of  State  Plaiming 
(OSP),  the  United  States  Coast  Guard 
(USCG).  the  United  States  Fish  & 
Wildlife  Service  (USFWS),  and  the 
National  Marine  Fishery  Service 
(NMFS). 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fi-om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposal  and  the  EIS  should  be  directed 
to  the  FHWA  or  the  NHDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)er  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  5,  2003. 
Kathleen  O.  LaCRey, 

Division  Administrator,  Concord,  New 

Hampshire. 

[PR  Doc.  03-11873  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

Guidance  on  Red  Light  Camera 
Systems 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  DOT. 
ACTION:  Notice;  issuance  of  guidance. 

SUMMARY:  This  notice  announces  that 
the  FHWA  and  the  NHTSA  have  issued 
guidance  on  the  installation  and  use  of 
red  light  camera  systems.  The  guidance, 
"Guidance  for  Using  Red  Light 
Cameras,"  is  available  at  the  following 
URLs:  http://safety.fhwa.dot.gov/ 
rlcguide/index.htm  and  http:// 
www.nhtsa.dot.gov/people/injury/ 
enforce/guidan  ce03/in  traduction  .htm. 
As  the  use  of  cameras  to  issue  citations 
to  motorists  riinning  red  lights  is 
becoming  increasingly  widespread 
throughout  the  United  States,  the 
installation  and  operation  of  these 
cameras  has  been  inconsistent.  The 
agencies  intend  for  this  guide  to  provide 
relevant  information  on  implementation 
and  operational  concerns  of  red  light 
camera  systems  to  State  and  local 
agencies  in  order  to  promote 
consistency  nationwide. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Mr.  Hari  Kalla.  Office  of  Safety, 
HSA-10,  (202)  366-5915,  or  Mr. 
Raymond  Cuprill,  Office  of  the  Chief 
Counsel,  HCC-30.  (202)  366-0761. 
FHWA  office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  For  NHTSA: 
Mr.  Earl  Hardy,  Office  of  Traffic  Injury 
Control.  Nn-122,  (202)  366-4295. 
NHTSA  office  hours  are  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Both  offices  are 
located  at  400  Seventh  Street,  SW., 
Washington,  DC  20590. 
SUPPLEMENT Af^Y  INFORMATION: 

Electronic  Access 

'An  electronic  copy  of  this  notice  may 
be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  Web  site  at  http:// 
www.access.gpo.gov.  An  electronic 
version  of  the  guidance  dociunent  may 
be  downloaded  by  accessing  the  FHWA 


Web  site  at  http://safety.fhwa.dot.gov/ 
rlcguide/index.htm  and/or  the  NHTSA 
Web  site  at  http://www.nhtsa.dot.gov/ 
people/injury/enforce/guidance03/ 
introduction.htm. 

Background 

The  use  of  red  light  cameras  for  the 
enforcement  of  red  light  running 
violations  at  signalized  intersections  is 
becoming  increasingly  widespread  in 
the  United  States,  beginning  with  the 
first  U.S.  installation  in  New  York  City 
in  1992,  and  reaching  more  than  75 
jurisdictions  by  the  end  of  2002. '  State 
and  local  agencies  have  found  that  the 
use  of  red  light  cameras  can  reduce  red 
light  running  violations  by  motorists 
from  20  percent  to  over  50  percent  .^ 
The  rapid  deployment  of  red  light 
cameras  across  the  United  States  has 
been  viewed  by  some  as  a  single,  fix-all, 
solution  to  the  growing  concerns  about 
red  light  ruiming  and  crashes 
attributable  to  red  light  running.  This 
belief  may  lead  to  the  inappropriate  use 
of  red  light  camera  systems  and 
inaccurate  assessment  of  actual 
intersection  safety  problems. 

Appearance  of  fairness  in  the  use  of 
red  light  cameras,  in  a  broader 
perspective,  can  provide  support  for 
other  forms  of  technology  used  to 
improve  transportation  operations  and 
safety.  Therefore,  the  FHWA  and 
NHTSA  have  developed  guidance  on 
the  implementation  and  operation  of  red 
light  camera  systems  in  the  United 
States.  Although  not  a  regulatory 
requirement,  the  guidance  is  intended  to 
provide  relevant  information  on 
implementation  and  opwational 
concerns  of  red  light  camera  systems  to 
State  and  local  agencies  in  order  to 
promote  consistency  nationwide  and  to 
ensure  that  this  effective  tool,  and  other 
forms  of  technology,  remain  available  to 
transportation  agencies  around  the 
nation. 

The  guidance  is  designed  to  assist 
State  and  local  agency  managers, 
transportation  engineers,  and  law 
enforcement  officials  in  identifying  and 
addressing  safety  problems  resulting 
from  red  light  nmning  within  their 
jurisdictions.  The  guidance  provides 
proven  and  effective  practices  that  have 
been  implemented  throughout  the 
United  States,  and  generally  provides 
procedures  that  can  be  followed  to 


'  Insurance  Institute  of  Highway  Safety,  Red  Light 
Camera  in  Action,  is  available  at  the  following  URL: 
http://w,-ww.hwysafety.org/safety%5Ffacts/ 
rlc_cities.htm. 

2  Public  Technology,  Inc.  "Is  Photo  Enforcement 
For  You?  A  White  Paper  for  Public  Officials",  is 
available  for  purchase  at.  the  following  URL:  http:/ 
/www.pti.org . 


ensure  that  effective,  efficient  and  fiur 
solutions  are  implemented. 

Conclusion 

The  FHWA  and  the  NHTSA  provide 
this  guidance  as  a  tool  for  those 
jurisdictions  interested  in  implementing 
red  light  camera  systems.  This  guidance 
identifies  the  recommended 
cfrcumstances  and  methods  by  which 
red  light  cameras  should  be  installed. 
The  guidance,  "Red  Light  Camera 
System  Guidance"  is  available 
electronically  at  the  following  URLs: 
http://safety.fhwa.dot.gov/rlrcguide.htm 
and  http://www.nhtsa.dot.gov/people/ 
injury/enforce/guidance03/ 
introduction.htm  and  it  is  available  for 
copying  and  inspection  at  the  U.S. 
Department  of  Transportation  Library, 
Room 2200,  400  Seventh  Sti-eet,  SW.. 
Washington,  DC  20590. 

Authority:  23  U.S.C.  401;  49  CFR  1.48(n); 
49  CFR  1.50(b). 

Issued  on:  May  2,  2003. 
Jeffrey  W.  Runge, 

Administrator,  National  Highway  Traffic 

Safety  Administration. 

J.  Richard  Capka, 

Deputy  Federal  Highway  Administrator. 

IFR  Doc.  03-11780  Filed  5-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2000-7257;  Notice  No.  29] 

Railroad  Safety  Advisory  Committee 
("RSAC");  Working  Group  Activity 
Update 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Announcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
working  group  activities. 

SUMMARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  their  current 
status. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590.  (202)  493-6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development.  FRA.  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington. 
DC  20590.  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  FRA's  last 
announcement  of  working  group 
activities  and  status  reports  on 
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September  3,  2002,  (67  FR  56341).  The 
20th  full  Committee  meeting  was  held 
September  19,  2002,  at  the  Almas 
Temple  Club  in  Washington,  DC.  The 
21st  meeting  is  scheduled  for  May  20, 
2003. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  17  tasks. 
An  additional  task,  Amendments  to  the 
Passenger  Equipment  Safety  Standards 
(49  CFR  part  238)  and  the  Passenger 
Train  Emergency  Preparedness  (49  CFR 
part  239)  will  be  proposed  at  the  next 
meeting.  Status  for  each  of  the  tasks  is 
provided  below: 

Task  96-1 — (Completed)  Revising  the 
Freight  Power  Brake  Regulations.  The 
final  rule  was  published  on  January  17, 
2001  (66  FR  4104).  An  amendment 
extending  the  effective  date  of  the  final 
rule  imtil  May  31,  2001,  was  published 
on  February  12,  2001  (66  FR  9905). 
Amendments  to  subpart  D  of  the  final 
rule  were  published  August  1,  2001  (66 
FR  36983).  Amendments  responding  to 
the  remaining  issues  reused  in  petitions 
for  reconsideration  were  published  in 
the  Federal  Register  on  April  10,  2002 
(67  FR  17556). 

Task  96-2^Completed)  Reviewing 
and  recommending  revisions  to  the 
Track  Safety  Standards  (49  CFR  part 
213).  The  final  rule  was  published  in 
the  Federal  Register  on  June  22,  1998 
(63  FR  33991).  The  effective  date  of  the 
rule  was  September  21, 1998.  A  task 
force  was  established  to  address  Gage 
Restraint  Measurement  System  (GRMS) 
technology  applicability  to  the  Track 
Safety  Standards.  The  GRMS  final  rule 
amendment  was  published  January  10, 
2001  (66  FR  1894).  On  January  31,  2001, 
FRA  published  a  notice  extending  the 
effective  date  of  the  GRMS  amendment 
to  April  10,  2001  (66  FR  8372).  On 
February  8,  2001,  FRA  published  a 
notice  delaying  the  effective  date  until 
June  9,  2001,  in  accordance  with  the 
Regulatory  Review  Plan  (66  FR  9676). 

TasJc  96-3 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Radio  Standards  and  Procedures  (49 
CFR  part  220).  The  final  rule  was 
published  on  September  4,  1998  (63  FR 
47182),  and  was  effective  on  January  2, 
1999. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
established.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Planned  future 
activities  involve  the  review  of  other 
regulations  for  possible  adaptation  to 
the  safety  needs  of  tourist  and  historic 


railroads.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  96-5 — (Completed)  Reviewing 
and  recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  part  230).  The  final  rule  was 
published  on  November  17,  1999  (64  FR 
62828),  and  became  effective  January 
18, 2000. 

Task  96-6— (Completed)  Reviewing 
and  recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certification  (49  CFR  part  240).  The 
final  rule  was  published  November  8, 
1999  (64  FR  60966). 

Task  96-7 — Developing  Roadway 
Maintenance  Machine  (On-Track 
Equipment)  Safety  Standards.  This  task 
was  assigned  to  the  existing  Track 
Standards  Working  Group  on  October 
31. 1996,  and  a  Task  Force  was 
established.  The  Task  Force  finalized  a 
proposed  rule  which  was  approved  by 
the  full  RSAC  in  a  mail  ballot  in  August 
2000.  The  NPRM  was  published  January 
10,  2001  (66  FR  1930).  The  Task  Force 
met  to  review  comments  on  February 
27-March  1,  2002,  and  agreed  to  the 
disposition  of  the  comments  for  the 
final  rule.  A  Ballot  was  issued  to  the 
Working  Group  and  all  responders 
concurred.  The  RSAC  approved  the 
recommendations  at  the  full  RSAC 
meeting  on  May  29,  2002.  The  next  step 
is  to  complete  and  publish  the  final 
rule.  Contact:  Al  MacDowell  (202)  493- 
6236. 

Task  96-8— (Completed)  This 
Planning  Task  evaluated  the  need  for 
action  responsive  to  recommendations 
contained  in  a  report  to  Congress 
entitled.  Locomotive  Crashworthiness  &■ 
Working  Conditions.  Thig  Plaiming  Task 
was  accepted  on  October  31. 1996.  A 
Planning  Group  was  formed  and 
reviewed  the  report,  grouping  issues 
into  categories,  and  prepared  drafts  of 
the  task  statements  for  Tasks  97-1  and 
97-2. 

Task  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24,  1997.  A  Task  Force  on 
engineering  issues  was  established  by 
the  Working  Group  on  Locomotive 
Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafdng 
performance-based  standards  for  fi«ight 
and  passenger  locomotives  to  present  to 
the  RSAC  for  consideration.  An  accident 
review  task  force  has  evaluated  the 
potential  effectiveness  of  suggested 
improvements.  The  Working  Group 


reached  tentative  agreement  for  a 
proposed  rule.  The  NPRM  and 
Regulatory  Impact  Analysis  are  being 
revised  to  reflect  the  changes.  The  next 
step  is  the  Working  Group  review  of  the 
final  NPRM  draft.  Contact:  Sean 
Mehrvazi  (202)  493-6108. 

Task  97-2 — Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the 
safe  operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  Jxme  24,  1997. 

(Sanitation).  (Completed)  The  final 
nUe  was  published  on  April  4,  2002, 
with  an  effective  date  of  July  3,  2002  (67 
FR  16032).  One  petition  for 
reconsideration  was  filed  and  is  under 
review  by  FRA. 

(Noise  exposure.)  The  Cab  Working 
Conditions  Working  Group  met  most 
recently  in  Chicago,  November  12-14, 
2002.  A  tentative  consensus  was 
reached  on  the  draft  rule  text.  Next  steps 
are  Working  Group,  then  full  RSAC 
approval  of  the  NPRM  in  the  spring. 

The  Cab  Working  Group  has  also 
considered  issues  related  to  cab 
temperatvu^,  and  is  expected  to  consider 
additional  issues  (such  as  vibration)  in 
the  future.  No  further  action  is  plaiuied 
at  this  time.  Contact:  Jeffrey  Horn  (202) 
493-6283. 

Task  97-3 — Developing  event  recorder 
data  survivability  standards.  This  Task 
was  accepted  on  June  24, 1997.  The 
Event  Recorder  Working  Group  met 
actively  in  2002,  reviewing  draft 
language  for  an  NPRM.  In  mid-2003  a 
revised  draft  NPRM  will  be  circulated  to 
the  Working  Group  for  review  and 
approval.  Contact:  Edward  Pritchard 
(202) 493-6247. 

Task  97-4  and  Task  97-5— Defining 
Positive  Train  Control  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment. 

Task  97-6 — Revising  various 
regulations  to  address  the  safety 
implications  of  processor-based  signal 
and  train  control  technologies, 
including  communications-based 
operating  systems.  These  three  tasks 
were  accepted  on  September  30,  1997, 
and  assigned  to  a  single  Working  Group. 

(Report  to  the  Administrator.)  A  Data 
and  Implementation  Task  Force,  formed 
to  address  issues  such  as  assessment  of 
costs  and  benefits  and  technical 
readiness,  completed  a  report  on  the 
futxire  of  PTC  systems.  The  report  was 
accepted  as  RSAC's  Report  to  the 
Administrator  at  the  September  8, 1999, 
meeting.  FRA  enclosed  the  report  with 
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a  letter  Report  to  Congress  signed  May 
17,  2000. 

;   (Report  to  Congress.)  The 
Appropriations  Conferees  included  in 
their  report  on  the  FY  2003  DOT 
Appropriations  Act  a  requirement  for  a 
second  review  of  the  costs  and  benefits 
of  PTC.  FRA  will  request  the  RSAC  to 
comment  on  the  draft  report  when 
available. 

(Regulatory  development.)  The 
Standards  Task  Force,  formed  to 
develop  PTC  standards  assisted  in 
developing  draft  recommendations  for 
performance-based  standards  for  ■ 
processor-based  signal  and  train  control 
systems.  The  NPRM  was  approved  by 
consensus  at  the  full  RSAC  meeting 
held  on  September  14,  2000.  The  NPRM 
was  published  in  the  Federal  Register 
on  August  10,  2001.  A  meeting  of  the 
Working  Group  was  held  December  4- 
6.  2001,  in  San  Antonio,  Texas  to 
formxdate  recommendations  for 
resolution  of  issues  raised  in  the  public 
comments.  Agreement  was  reached  on 
most  issues  raised  in  the  comments.  A 
meeting  was  held  May  14-15,  2002,  in 
Colorado  Springs,  Colorado  at  which  the 
working  group  approved  creation  of 
teams  to  further  explore  issues  related  to 
the  "base  case"  issue.  Briefing  of  the  full 
RSAC  on  the  "base  case"  issue  was 
completed  on  May  29,  2002,  and 
consultations  continue  within  the 
working  group.  The  full  Working  Group 
met  October  22-23,  2002,  and  again 
March  4-6,  2003.  The  Risk2  Team  is 
meeting  to  develop  a  resolution  to  the 
base  case  issue;  and  the  Accident 
Review  Team  is  meeting  to  update  the 
review  of  preventable  accidents.  The 
next  full  Working  Group  meeting  is  July 
8-9,  2003. 

(Other  program  development 
activities.)  Task  forces  on  Human 
Factors  and  the  Axiomatic  Safety- 
Critical  Assessment  Process  (risk 
assessment)  continue  to  work  toward 
development  of  a  risk  assessment 
toolkit,  and  the  Working  Group 
continues  to  meet  to  monitor  the 
implementation  of  PTC  and  related 
projects.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  97-7— (Completed)  Determining 
damages  qualifying  an  event  ns  a 
reportable  train  accident.  This  Task  was 
accepted  on  September  30,  1997,  and  a 
group  was  formed  to  address  this  task. 
A  statistical  analysis,  using  the  survey 
data  about  damages  to  railroad 
equipment,  was  done  to  see  if  the 
method  could  be  used  to  calculate 
property  damages.  After  reviewing  the 
options,  the  Working  Group  agreed  to 
terminate  action  on  this  task.  The 
Working  Group  reviewed  a  draft  close- 
out  report  which  was  approved  by  the 


full  RSAC  on  February  13,  2002, 
terminating  this  task. 

Task  00-1 — Determining  the  need  to 
amend  regulations  protecting  persons 
who  work  on,  under,  or  between  rolling 
equipment  and  persons  applying, 
removing  or  inspecting  rear  end 
marking  devices  (Blue  Signal 
Protection).  The  working  group  held  its 
first  meeting  on  October  16-18,  2000, 
and  six  meetings  have  been  held  since 
then.  The  Working  Group  has  reached 
tentative  consensus  on  several  issues. 
FRA  is  preparing  documents  and 
plaiming  a  meeting  iif  an  effort  to  assist 
in  moving  toward  resolution  of  several 
remaining  issues.  Contact:  Doug  Taylor 
(202)  493-6255. 

Task  01-1— {Completed)  Developing 
conformity  of  FRA 's  regulations  for 
accident/incident  reporting  (49  CFR  part 
225)  to  revised  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor,  and  tamake 
appropriate  revisions  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports 
(Reporting  Guide).  The  Final  Rule  was 
published  March  3,  2003  (68  FR  10108), 
and  will  become  effective  May  1 ,  2003. 

Task  03-01— (Proposed)  Amendments 
to  the  Passenger  Equipment  Safety 
Standards  (49  CFR  part  238)  and  the 
Passenger  Train  Emergency 
Preparedness  (49  CFR  part  239).  FRA 
announces  its  intent  that  any  further 
amendments  to  the  Passenger 
Equipment  Safety  Standards  (49  CFR 
part  238)  and  the  Passenger  Train 
Emergency  Preparedness  (49  CFR  part 
239)  regidations  be  made  under  the 
auspices  of  the  RSAC.  Both  rules  arose 
fi-om  rulemakings  FRA  initiated 
pursuant  to  the  Federal  Railroad  Safety 
Authorization  Act  of  1994  (the  Act).  See 
Pub.  L.  103-440,  108  Stat.  4619,  4623- 
4624.  November  2,  1994).  The  Act 
mandated  the  establishment  of 
minimum  standards  for  the  safety  of 
cars  used  by  railroad  carriers  to 
transport  passengers,  taking  into 
account  the  (i)  crashworthiness  of  the 
cars,  (ii)  safety  of  interior  features,  (iii) 
maintenance  and  inspection  of  the  cars, 
(iv)  emergency  response  procedures  jmd 
equipment,  (v)  and  any  operating  rules 
and  conditions  directly  affecting  safety 
not  otherwise  governed  by  regulations. 
See  49  U.S.C.  20133.  Pursuant  to  the 
Act,  FRA  published  the  Passenger  Train 
Emergency  Preparedness  final  rule  on 
May  4,  1998.  See  63  FR  24630. 
Thereafter,  FRA  published  the 
Passenger  Equipment  Safety  Standards 
final  rule  on  May  12,  1999  [see  64  FR 
25540),  and  subsequently  amended  the 
regulation  three  times  in  response  to 
petitions  for  reconsideration  (see  65  FR 
41284.  July  3,  2000;  67  FR  19970,  April 


23.  2002;  and  67  FR  42892;  June  25. 
2002). 

With  publication  of  these  regulations, 
FRA  believes  it  has  complied  with  the 
statutory  mandate  to  establish  minimum 
standards  for  the  safety  of  cars  used  by 
railroad  carriers  to  transport  passengers. 
These  regulations  constitute  a 
comprehensive  set  of  standards  that 
address  both  the  safety  concerns 
expressly  identified  in  the  statute  and 
others  affecting  passenger  and  employee 
safety.  FRA  recognizes  that  these 
regulations  can  be  refined  and 
improved,  especially  to  take  advantage 
of  advancing  technologies.  FRA  intends 
that  further  amendments  to  the 
Passenger  Equipment  Safety  Standards 
and  the  Passenger  Train  Emergency 
Preparedness  regulations  be  made  under 
the  auspices  of  RSAC.  Both  regulations 
benefitted  from  consultations  with 
working  groups  specially  authorized  by 
the  Act  to  assist  FRA  in  their 
development.  FRA  desires  that  that 
consultative  process  continue  through 
RSAC  to  assist  FRA  in  making  any 
necessary  amendments  to  the 
regulations.  FRA  will  request  the 
establishment  of  a  new  Passenger  Safety 
Working  Group  to  assist  in  providing 
overall  direction  for  this  effort.  Contact: 
Grady  Cothen  (202)  493-6302. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  FR  9740),  for  more  information 
about  the  RSAC. 

Issued  in  Washington.  DC  on  May  5.  2003. 
George  A.  Gavaila, 
Associate  Administrator  for  Safety. 
(FR  Doc.  03-11777  Filed  5-12-03;  8:45  am) 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Fiscal  Year  2003  Apportionments, 
Allocations  and  Program  Information; 
Notice  of  Supplemental  Information, 
Changes,  and  Corrections 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice;  supplemental 
information,  changes,  and  corrections. 

SUPPLEMENTARY  INFORMATION:  The 

"Emergency  Wartime  Supplemental 
Appropriations  Act,  2003"  (Pub.  L.  108- 
11)  was  signed  by  President  Bush  on 
April  16,  2003.  The  Act  contains  four 
general  provisions  that  affect  the 
Federal  Transit  Administration  (FTA) 
Fiscal  Year  (FY)  2003  appropriations 
and  programs.  This  notice  identifies 
these  provisions  and  also  notes 
corrections  to  the  FTA  Notice  entitled 
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"FTA  Fiscal  Year  2003  Apportionments. 
Allocations  and  Program  Information; 
Notice,"  published  in  the  Federal 
Register  on  March  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  or  Mary  Martha 
Churchman,  Director,  Office  of  Resource 
Management  and  State  Programs,  (202) 
366-2053. 

I.  FTA  FY  2003  Job  Access  and  Reverse 
Commute  Program  Allo,cations 

In  the  Federal  Register  Notice  of  FTA 
Fiscal  Year  2003  Apportionments, 
Allocations  and  Program  Information, 
published  March  12,  2003,  FTA  noted 
that  project  selections  for  the  Job  Access 
and  Reverse  Commute  program  would 
be  published  separately. 

Of  the  $150,000,000  made  available 
for  the  Job  Access  and  Reverse 
Commute  (JARC)  program  by  Public 
Law  108-7,  the  Department  of 
Transportation  (DOT)  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  2003,  (FY  2003  DOT     ■ 
Appropriations  Act)  Congress  directed 
that  $45,000,000  be  used  for  new  fixed 
guideway  systems  imder  FTA's  Capital 


Investment  Grants  program,  leaving 
$105,000,000  for  the  JARC  program. 
Section  601  of  Title  VI  of  the 
Consolidated  Appropriations 
Resolution,  2003,  requires  an  across-the- 
board  .65  percent  reduction 
proportionately  applied  to  the 
discretionary  budget  authority  and 
obligation  limitation,  and  to  each 
program,  project  and  activity.  When  the 
.65  percent  is  taken  from  $105,000,000, 
a  total  of  $104,317,500  remains 
available  for  JARC  projects.  The  FY 
2003  DOT  Appropriations  Act  also 
permitted  FTA  to  make  up  to  $300,000 
available  for  technical  assistance  and 
support  and  performance  reviews  of  the 
JARC  program.  FTA  reduced  this 
amount  by  .65  percent  and  reserved 
$298,050  for  program  evaluation.  Of  the 
total  $104,317,500  FY  2003  JARC 
funding.  $104,019,450  remains  available 
for  allocation  to  projects.  Congress 
designated  projects  totaling 
$104,999,000  in  the  Conference  report 
accompanying  th^  FY  2003  DOT 
Appropriations  Act. 

Section  2706(a)  of  Title  II,  Chapter  7 
of  Public  Law  108-11,  the  Emergency 
Wartime  Supplemental  Appropriations 


Act,  2003,  states,  "projects  and  activities 
on  pages  1303  through  1307  (of  the  Joint 
Explanatory  Statement  of  the  Committee 
of  Conference  for  Public  Law  108-7) 
shall  be  awarded  those  ^ants  upon 
receipt  of  an  application."  To  apply  for 
JARC  funds,  all  applicants  must  submit 
an  application  through  FTA's  electronic 
grant-making  system,  TEAM,  for 
projects  that  meet  JARC  program 
requirements  as  set  forth  in  Part  II  of  the 
solicitation  notice  for  fiscal  years  2002 
and  2003,  published  in  the  Federal 
Register  on  April  8,  2002.  Applicants 
should  contact  the  appropriate  regional 
offices  for  assistance  with  project 
development  and  grant  application 
procedures.  A  list  of  all  FTA  regional 
offices  is  included  at  Appendix  B  of  the 
April  8  Federal  Register  notice.  This 
notice  can  be  found  at:  [http:// 
www.fta .  dot.gov/library/Iegal/ 
federalregister/2002/fr4802a  .pdf.  ] 

The  table  below  provides  the  amoimt 
available  for  each  project  after 
subtraction  of  the  funds  for  technical 
assistance  and  performance  review  and 
the  across-the-board  .65  percent 
reduction  proportionately  applied  to  all 
JARC  projects. 


Federal  Transit  Administration 

[FY  2003  job  access  and  reverse  commute  program  allocations) 


State 


Project  and  description 

Alaska  Mobility  Coalition  

Kenai  Peninsula  Transit  Planning 

MASCOT  Matanuska-Susitna  Valley  

Jefferson  County  

AJO  to  Phoenix  Rural  Express  Bus  Service  

Maricopa  County  Worklinks  Project 

Southwest  Transit  Assessment  &  Review  Team  Bus  Route  131  

Valley  Metro  (RPTA),  City  of  Phoenix  

AC  Transit— CalWORKS 

County  of  Santa  Clara  Guaranteed  Ride  Home  Program 

East  Palo  Alto  Shuttle  Service  

LA  County  UTRANS  ' 

Los  Angeles  County;  MTA  Ride  Share  Program 

Low-Income  LIFT  Program  SF  MTC  

SACOG  Sacramento  Region  

Sacramento  Area  

Southern  Califomia  Regional  Rail  Authority,  Metrolink  Double  Tracking  . 
Colorado  Statewide — Colorado  Association  of  Transit  Agencies  (CASA) 

Connecticut  Statewide  

Georgetown  Metro  Connection — Washington,  DC  

WMATA  (DC,  Maryland,  and  Virginia) 

Delaware  Welfare  to  Work  Initiative 

HART  Access  to  Jobs  Program 

Jacksonville  Trans.  Authority  Choice  Ride  Program  

Key  West 

LYNX  Central  Florida  Regional 

Chatham 

Macon — Bibb  County  Reverse  Commute  Program 

Iowa  Statewide 

DuPage  County  Coordinated  Paratransit  Program  

Illinois  Ways  to  Work  

Rock  Island  County  Mass  Transit  District  (MetroLink)  

Ways-to-Work— IL— MO 

Fort  Wayne's  Hanna  Creighton  Transit  Center  

IndyGo  Service 

KW  Paratransit  Vehicle 


Allocation 


AK 

AK 

AK 

AL 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CT 

DC 

DC 

DE 

FL 

FL 

FL 

FL 

GA 

GA 

lA  . 

IL  . 

IL  . 

IL  . 

IL  . 

IN 

IN 

KS 


$495,335 

495,335 

198,134 

2,972,013 

198,134 

247,668 

297,201 

1,089,738 

1,981,342 

495,335 

693,470 

495,335 

866,837 

990,671 

743,003 

1,486,006 

990,671 

792,^37 

3,467,348 

1,089,738 

2,105,176 

743,003 

693,470 

1,609,840 

990,671 

198,134 

433,914 

767,770 

990,671 

495,335 

495,335 

178,321 

990,671 

743,003 

990,671 

29.720 
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KS 
KS 
LA. 
MA 
MA 
MA 
MA 
MD 
Ml  . 
Ml  . 
MN 
MO 
MO 
MO 
MO 
NC  . 
NC  . 
NH  . 
NJ  .. 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 
NY  . 

S5: 

NV  . 
OH  . 
OH  . 
OH  . 
OH  . 
OK  . 
OR  . 
OR  . 
OR  . 
OR  . 
PA  .. 
PA  .. 
Rl  ... 
Rl  ... 
TN  .. 
TN  .. 
TN  .. 
TX... 
TX... 
TX... 
TX  ... 


w 

TX 
TX. 
VA 

i: 

WA 
WA 
Wl  .. 
WV 


State 


Federal  Transit  Administration— Continued 

[FY  2003  job  access  and  reverse  commute  program  allocations] 


Project  and  description 


Mid  America  Regional  Council  (MARC)  

Wyandotte  County , l!!!!!!!!!!!!!!!!!!!!!!!!^!".!!!! 

Lafayette  Ways  to  Wort<  Program !..."!!!!1""""."!""!!!!"!I"  "! 

Brockton  Area  Transit  Authority !.!!!!!!!I!!!!!!I!!!^" 

Community  Transportation  Association  of  America '^"^" 

Northern  Tier  Dial-A-Ride  !!!"!!'!!!"!!!!!"!!!!" 

Transportation  Servk:es  of  Northern  Bert(shire,  Inc , ".."""l 

Maryland  Statewide  (Montgomery  County,  $600,000)  !!"!!!""!^"!!!!!!!!"!!!!"'!I! 

Flint  Mass  Transportation  Authority  ; "!"""!!I"'".."! 

Grands  Rapids/Kent  County  Job  Access  Plan "!"!!!'!!!!!!!!!Z!."!!!!; . 

Minneapolis/St.  Paul.  Met  Council  !.!!"!""""!!"!"!I!!I"""!!" 

Metrolink  Corridor  Access  to  Jobs !.!!!!""""" 

Metropolitan  Kansas  City  Job  Access  Parlnership .""."!""""""'". 

Missouri  Statewide  !!.!!!!'!!!!!! 

Ways  to  Wori<  Missouri  !!!!!!!!"^!"!"""!!!""^!!!! 

Community  Transportation  Association  of  America's  Joblinks  Employment  Transportatton  Initiative 

Wake  County  Coordinated  Transportation  System  

Lancaster — Littleton  Transit  Project ^!!!^!!!!!!!!^^^!!!!!!!!! 

New  Jersey  Statewide  „ "".""""!'!!""!!!" 

Broome  County  Transit— Binghamton,  NY  !."!."'!!I!'I!!!!!!!!!!!!!!!!^!!!!" 

Capital  District  Transportation  Authority  Albany  !""!!".""."!!!!!! 

Central  NY  Regional  Transportation  Authority  "'''"""'"''"'. 

Chautauqua  Area  Rural  Transportation  System 

Chemung  County  transit  ;. !."!!"'.."".'"1"" 

Columbia  County '.!."!""..""!"!! 

Franklin  County  Expansion  of  Hour  Service !....!.!;"'^!'"  7 

Homell  Trans.  Alternatives  for  NY 177.'."!."77!77!7'1 

Ithaca  Service  „ !7."7"''7 

MTA — Long  Island  Bus 

New  York  State  DOT  ...: 7!777!7777!777!!!'""'""'"7;"""'""'"7 

Orange  County '"7!!"""!!!!".7'!1'7"1"7.7 

Rochester-Genesee  Regional  Transportation  Authority  (RGRTA) 

Tompkins  Consolidated  Area  Transit,  Tompkins  County  '..!!7 

Central  Ohio  Transit  Authority  (COTA)— Mobility  Management 7"7"!!."1""'1"7"'7 

Greater  Cleveland  Regional  Transit  Authority '.".""1"77  . 

Northwest  Ohio  Commuter  LINK  Toledo  .'. !.77'""7""."777.77!.."7 

STEP-UP  Job  Access  Project  Dayton  •. ."'".777"7"""7""."7 

Oklahoma  Transit  Association  7L"7.71.".""'.."7"'." 

Jackson-Josephine  County  7.'7.'.".""7.".7.'7  "  . 

Oregon  Ways  to  Wori<  Loan  Program  7"7'7'7.7.777""7."!"7 

Portland  Metropolitan  Region !'7."""77"'"."."777. 

Salem  Area  Transit  !."7!!!!7.7.7!7!!7!.7     

Port  Authority  of  Allegheny  County  Access  to  Jobs 

SEPTA "777777777'7777777; 

Rhode  Island  Deployment  of  Flexible  Services !!!777!!!.777!7' 

Rhode  Island  Public  Transit 7.7777.7'7.77.77" 

Chattanooga 17717." 

Knoxviiie !.....7!7!7!!' 

State  of  Tennessee .....7.77 

Abilene  Cttylink  Program 17!77!.77!777.7! 

Austin  Capital  Metros  Access 7777717!!!7!.77 

Citibus,  Lubbock ..77.7777777 

Corpus  christi 77777!7.77!7!.77!. 

East  Texas  Just  Transportation  Alliance  (ETJTA):  Tyler  Transit    . 

El  Paso 7!177777171 

Galveston 7777.7 

San  Antonio  Access  to  Jobs  Program 

City  of  Chartoftesville  7!7777777!777!7771 

Fairfax  County,  Short-Term  Transit  Improvements  7.. 

Virginia  Regional  Transportation  Association,  Route  7  Service/Dulles  Corridor 

Community  Transportation  Association  of  America 

WA  Wori<First  Initiative 

Ways  to  wori<— EPIC  Yakima 7777!77777777777!!77777777!!!!!77 

Wisconsin  Statewide  !!717..7.7..7..7777..77 

West  Virginia  Statewide 17771777717777 


Allocation 


495,335 
1.139,271 
99,067 
222.901 
990,671 
396,268 
396.268 
4,953,354 
1 ,040,204 
929,249 
990,671 
2,972,013 
990,671 
1,386,939 
222,901 
990,671 
767,770 
49.534 
4,953.354 
247,668 
272,434 
495,335 
49.534 
74,300 
99,067 
74,300 
49,534 
74,300 
247,668 
495,335 
99,067 
594,403 
297.201 
594,403 
495,335 
371,502 
123,834 
4,953,354 
198,134 
247,668 
2,129,942 
495,335 
3,962,683 
5,518,041 
743,003 
1,981,342 
495,335 
743,003 
1,486,006 
99,067 
2,476,677 
227,854 
1.213,572 
198,134 
247,668 
594,403 
1,077,850 
371,502 
1,585,073 
198,134 
148,601 
4,705,687 
495,335 
5,151,488 
990,671 


Total  Allocations 104  019  450 
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n.  FY  2003  Operating  Assistance  for 
Eligible  1990  Census  Nonurbanized 
Areas 

Section  2707  of  Title  II,  Chapter  7  of 
Public  Law  108-11  states: 
"Notwithstanding  any  other  provision 
of  law,  funds  made  available  imder  the 
heading  "Federal  Transit 
Administration  Formula  Grants"  for 
fiscal  year  2003  shall  be  available  to 
finance  the  operating  cost  of  equipment 
and  facilities  for  use  in  public 
transportation  in  an  urbanized  area  with 
a  population  of  at  least  200,000  as 
determined  under  the  2000  Federal 
decennial  census  of  population  for  a 
portion  of  the  area  that  was  not 
designated  as  an  urbanized  area  as 
determined  under  the  1990  Federal 
decennial  census  of  population  if  that 
portion  of  the  area  received  assistance 
under  section  5311  of  title  49,  United 
States  Code." 

A  grant  applicant  for  an  area  eligible 
to  receive  operating  assistance  imder 
this  provision  that  wants  to  make  use  of 
this  provision  must  so  state  in  the  grant 
application.  The  application  must 
identify  the  previously  nonurbanized 
portion  of  the  urbanized  area  that 
qualifies  (i.e.,  that  portion  of  the  area 
that  was  not  designated  as  urbanized 
under  the  1990  census  and  received 
assistance  imder  section  5311).  Please 
contact  the  appropriate  FTA  regional 
office  for  additional  information  or 
guidance  if  you  intend  to  make  use  of 
this  provision. 

m.  Section  336  of  FY  2003  DOT 
Appropriations  Act  Amended 

Section  336  of  FY  2003  DOT 
Appropriations  Act  directed  that  the 
city  of  Norman,  OK  shall  be  considered 
part  of  the  Oklahoma  Qty 
Transportation  Management  Area. 
Section  2701  of  Title  11,  Chapter  7  of 
Public  Law  108-11  amends  Section  336 
of  the  FY  2003  DOT  Appropriations  Act 
by  striking  "Transportation 
Management"  and  inserting 
"Urbanized"  in  lieu  thereof.  In  the  table 
on  page  11911  of  the  FTA  Fiscal  Year 
2003  Apportionments,  Allocations  and 
Program  Information,  Notice,  published 
March  12,  2003,  the  reference  to 
Oklahoma  City,  OK  and  Norman, 
Oklahoma  are  no  longer  appropriate  and 
should  be  deleted. 

IV.  Section  626  of  Title  VI,  Public  Law 
108-7  Amended 

Section  626  of  Title  VI,  Public  Uw 
108-7  provides  that  "Any  amoimts 
previously  appropriated  for  the  Port  of 
Anchorage  for  an  intermodal  marine 
facility  and  access  thereto  shall  be 
transferred  to  and  administered  by  the 


Administrator  for  Maritime 
Administration  *  *  *."  Section  2709  of 
Title  n,  Chapter  7  of  Public  Law  108- 
11  amends  Section  626  by  striking 
'previously.'  Accordingly,  FY  2002  and 
FY  2003  Section  5309  Bus  and  Bus- 
Related  allocations  for  the  Port  of 
Anchorage  Intermodal  Facility  project 
will  be  transferred  to  the  Maritime 
Administration. 

V.  Corrections 

In  the  table  on  page  11911  of  the  FTA 
Fiscal  Year  2003  Apportionments, 
Allocations  and  Program  Information, 
Notice,  published  March  12,  2003,  the 
following  corrections  are  noted  to 
information  in  the  "Designated  TMA" 
column:  "Philadelphia,  PA-NJ-DENJ- 
MD"  should  read  "Philadelphia,  PA- 
NJ-DE-MD";  and  "Washington,  DCNJ- 
VANJ-MD"  should  read  "Washington, 
DC-VA-MD". 

Issued  on:  May  2,  2003. 
Jennifer  L.  Dom, 
Administrator. 

[FR  Doc.  03-11778  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4910-S7-U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-98-4470] 

Pipeline  Safety:  Meetings  of  the 
Pipeline  Safety  Advisory  Committee 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice,  correction. 

summary:  In  the  Federal  Register  Notice 
of  May  1,  2003,  (68  FR  23357)  the 
Research  and  Special  Programs 
Administration's  Office  of  Pipeline 
Safety  (OPS)  published  a  notice 
document  regarding  a  meeting  of  the 
Technical  Pipeline  Safety  Standards 
Committee.  The  DATES  section  of  this 
notice  should  be  corrected  to  read  as 
follows: 

DATES:  The  meetings  will  be  held  on 
Wednesday,  May  28  fi-om  1:30  p.m.  to 
5  p.m.,  Thiusday,  May  29  from  9  a.m. 
to  5  p.m.,  and  Friday,  May  30  fi-om  9 
a.m.  to  4  p.m. 

EFFECTIVE  DATE:  This  correction  takes 
effect  May  1,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Whetsel,  OPS,  (202)  366-1431, 
or  Richard  Huriaux,  OPS,  (202)  366- 
4565. 


Issued  in  Washington,  DC  on  May  6,  2003. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-11779  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  4910-60-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Professional  Certification  and 
Licensure  Advisory  Committee  Notice 
of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  luider  Public  Law  92— 
463  (Federal  Advisory  Conunittee  Act) 
that  the  Professional  Certification  and 
Licensure  Advisory  Committee  has 
scheduled  a  meeting  on  Wednesday, 
June  11,  2003,  at  the  Department  of 
Veterans  Affairs,  Veterans  Benefits 
Administration  Education  Conference 
Room  601V,  1800  G  Street,  NW., 
Washington,  DC,  fit)m  8:30  a.m.  to  4 
p.m.  The  meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  requirements  of  organizations  or 
entities  offering  licensing  and 
certification  tests  to  individuals  for 
which  payment  for  such  tests  may  be 
made  imder  Chapters  30,  32,  34,  or  35 
of  Title  38,  United  States  Code. 

The  meeting  will  begin  v^rith  opening 
remarks  and  an  overview  by  Ms.  Sandra 
Winbome,  Committee  Chair.  Ehuing  the 
morning  session,  the  Committee  will 
receive  a  presentation  on  licensure  and 
certification  usage,  and  a  progress  report 
on  improvements  to  the  Licensing  and 
Certification  Approval  System  (LACAS). 
The  afternoon  session  will  include 
discussion  on  any  old  or  new  business. 

Interested  person  may  file  statements 
with  the  Committee,  in  written  form, 
before  the  meeting  or  within  10  days 
after  the  meeting  to  Mr.  Giles  Larrabee, 
Designated  Federal  Officer,  Department 
of  Veterans  Affairs,  Veterans  Benefits 
Administration  (225B),  810  Vermont 
Avenue,  NW.,  Washington,  DC.  Oral 
statements  fi'om  the  public  will  be  heard 
at  l.p.m.  Any  member  of  the  public 
wishing  to  attend  the  meeting  should 
contact  Mr.  Giles  Larrabee  or  Mr. 
Michael  Yunker  at  (202)  273-7187. 

Dated:  April  6,  2003. 

By  Direction  of  the  Secretary: 
E.  Philip  Riggin, 
Committee  Management  Officer. 
(FR  Doc.  03-11846  Filed  5-12-03;  8:45  am] 
BILUNG  CODE  8320-01-4I 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  Structural  Safety  of 
Department  of  veterans  Affairs  Facilities 
will  be  held  on  Thursday,  Jime  5,  2003, 
fiom  10  a.m.  imtil  5  p.m.,  and  on 
Friday,  Jime  6,  2003,  fi-om  9  a.m.  until 
12:30  p.m.,  in  Room  442,  Export  Import 
Bank,  811  Vermont  Avenue,  NW., 


Washington  DC.  The  meeting  is  open  to 
the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  matters  of  structiu^  safety  in  the 
construction  and  remodeling  of  VA 
facilities  and  to  recommend  standards 
for  use  by  VA  in  the  construction  and 
alteration  of  facilities  as  prescribed 
under  section  8105  of  Title  38,  United 
States  Code. 

On  June  5,  the  Committee  will  review 
developments  in  the  filed  of  structimd 
design,  as  they  relate  to  seismic  safety 
of  buildings,  and  fire  safety  issues.  One 
Jime  6,  the  Committee  will  vote  on 
structxural  and  fire  safety  issues  for 
inclusion  in  VA's  standards. 


No  time  will  be  allocated  for  receiving 
oral  presentations  fi-om  the  public. 
However,  the  Committee  will  accept 
written  comments.  Comments  can  be 
sent  to  Mr.  Krishna  K.  Banga,  Senior 
Structural  Engineer,  Facilities  Quality 
Service,  Office  of  Facilities  Management 
(181A),  Department  of  Veterans  /UEfairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Those  wishing 
to  attend  should  contact  Mr.  Banga  at 
(202)  565-9370. 

Dated:  April  2,  2003. 

By  Direction  of  the  Secretary: 
E.  Phillip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-11845  Filed  5-12-03;  8:45  am] 
BILLING  CODE  8320-01-M 


\ 


25684 


Corrections 


Federal  Register 

Vol.  68,  No.  92 
Tuesday,  May  13,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[AH-FRL-7478-3] 
RIN  2060-AF01 

Revision  to  the  Guideline  on  Air 
Quality  Models:  Adoption  of  a 
Preferred  Long  Range  Transport  Model 
and  Other  Revisions 

Correction 

In  rule  document  03-8542  beginning^ 
on  page  18440  in  the  issue  of  Tuesday, 
April  15,  2003,  make  the  following 
correction: 


On  the  same  page,  in  the  first  column, 
under  the  DATES  heading,  in  the 
second  line,  "April  15,  2003"  should 
read,  "April  15,  2004."      " 

[FR  Doc.  C3-8542  Filed  5-12-03;  8:45  am) 
BILUNG  CODE  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0018;  FRL-7303-4] 

National  Tribal  Conference  on 
Environmental  Management;  Notice  of 
Proposal  Solicitation 

Correction 

In  notice  document  03-10168 
begiiming  on  page  20142  in  the  issue  of 
Thursday,  April  24,  2003,  make  the 
following  correction: 

On  page  20142,  in  the  third  colunm, 
under  the  heading  DATES,  in  the  second 
line,  "June  23,  2003"  should  read,  "July 
23,  2003". 

[FR  Doc.  C3-10168  Filed  5-12-03;  8:45  am] 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14932;  Airspace 
Docket  No.  03-ACE-35] 

Modification  of  Class  E  Airspace; 
Hays,  KS 

Correction 

In  rule  document  03-11033  beginning 
on  page  23581  in  the  issue  of  Monday, 
May  5,  2003,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  23582,  in  the  second  column, 
under  the  heading  ACE  KS  E2  Hays,  KS, 
in  the  first  full  paragraph,  in  the  fourth 
line,  "7  miles"  should  read,  "6  miles." 

[FR  Doc.  C3-11033  Filed  5-12-03;  8:45  am] 
BILLING  CODE  1 505-01 -O 
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40  CFR  Part  438 

Effluent  Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the 
Metal  Products  and  Machinery  Point 
Source  Category;  Final  Rule 


25686  Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  438 
[FRL-7453-6] 
RIN  2040-AB79 

Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 
for  ttie  Metal  Products  and  Machinery 
Point  Source  Category 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  publishing  final 
regulations  establishing  Clean  Water  Act 
(CWA)  technology-based  effluent 
limitations  guidelines  for  the  metal 
products  and  machinery  (MP&M)  point 
source  category.  The  metal  products  and 
machinery  point  source  category 
includes  facilities  that  manufacture. 


rebuild,  or  maintain  metal  products, 
parts,  or  machines.  EPA  is  promulgating 
limitations  and  standards  only  for 
facilities  that  directly  discharge 
wastewaters  from  oily  operations  in  the 
Oily  Wastes  subcategory. 

EPA  expects  compliance  with  this 
regulation  to  reduce  the  discharge  of 
conventional  pollutants  by 
approximately  500,000  pounds  per  year. 
EPA  estimates  the  annual  cost  of  the 
rule  will  be  $13.8  million  (pre-tax 
$2001).  EPA  estimates  that  the  annual 
benefits  of  the  rule  to  be  approximately 
$1.5  million  ($2001). 

DATES:  This  regulation  shall  become 
effective  Jime  12,  2003. 

ADDRESSES:  The  administrative  record  is 
available  for  inspection  and  copying  at 
the  Water  Docket,  located  at  the  EPA 
Docket  Center  (EPA/DC)  in  the 
basement  of  the  EPA  West  Building, 
Room  B-102,  1301  Constitution  Ave., 


NW.,  Washington,  DC.  The  rule  and  key 
supporting  materials  are  also 
electronically  available  via  EPA  Dockets 
(Edocket)  at  http://www.epa.gov/ 
edocket/  under  Edocket  number  OW- 
2002-0033  or  at  http://www.epa.gov/ 
guide/mpm/. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning 
today's  final  rule,  contact  Mr.  Carey  A. 
Johnston  at  (202)  566-1014  or  Ms.  Shari 
Z.  Barash  at  (202)  566-0996.  For 
economic  information  contact  Mr.  James 
Covington  at  (202)  566-1034. 

SUPPLEMENTARY  INFORMATION: 

What  Entities  Are  Potentially  Regulated 
by  This  Final  Rule? 

Entities  potentially  regulated  by  this 
action  include  facilities  that  directly 
discharge  wastewaters  from  oily 
operations  and  include  the  following 
types: 


Category 

Examples  of  regulated  entities 

Industry 

Government 

* 

Facilities  that  discharge  wastewater  from  oily  operations  and  manufacture,  maintain,  or  rebuild  metal  parts, 
products  or  machines  used  in  the  following  sectors:  Aerospace,  Aircraft,  Bus  &  Truck,  Electronic  Equip- 
ment, Hardware,  Household  Equipment,  Instruments,  Mobile  Industrial  Equipment,  Motor  Vehicles,  Office 
Machines,  Ordnance,  Precious  Metals  and  Jewelry,  Railroad,  Ships  and  Boats,  Stationary  Industrial  Equip- 
ment, and  Miscellaneous  Metal  Products. 

State  and  local  govemment  facilities  that  discharge  wastewater  from  oily  operations  and  manufacture,  main- 
tain, or  rebuild  metal  parts,  products  or  machines  in  one  of  the  sectors  previously  listed  {e.g..  a  town  that 
operates  its  own  bus,  truck,  and/or  snow  removal  equipment  maintenance  facility). 

Federal  facilities  that  discharge  wastewater  from  oily  operations  and  manufacture,  maintain,  or  rebuild  metal 
parts,  products  or  machines. 

Note:  The  term  "oily  operations"  is  defined  at  40  CFR  438.2(f)  and  appendix  B  of  pari  438. 

Note:  See  Appendix  A  of  the  TDD  for  a  list  of  example  NAICS  and  SIC  codes  that  may  apply  to  facilities  regulated  by  MP&M. 


EPA  does  not  intend  the  preceding 
table  to  be  exhaustive,  but  rather  it 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 
potentially  be  regulated  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facility  is 
regtdated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  listed  at  40  CFR  438.1  and 
438.10  of  today's  rule.  If  you  still  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
one  of  the  persons  listed  for  technical 
information  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Hew  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID. 
No.  OW-2002-0033.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Water  Docket  in  the  EPA  Docket  Center 


(EPA/DC)  in  the  basement  of  EPA  West. 
Room  B 102. 1301  Constitution  Ave., 
NW.,  Washington  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  For  access  to 
the  docket  materials,  please  call  ahead 
to  schedule  an  appointment.  A 
reasonable  fee  may  be  charged  for 
photocopying. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  dociunents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  previously  identified.  Once  in 


the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number  (OW-2002-0033). 

Major  supporting  documents  are  also 
available  in  hard  copy  from  the  National 
Service  Center  for  Environmental 
Publications  (NSCEP),  U.S.  EPA/NSCEP, 
PO  Box  42419,  Cincinnati.  Ohio.  USA 
45242-2419.  (800)  490-9198.  http:// 
www.epa.gov/ncepihom/.  You  can 
obtain  electronic  copies  oT  this  preamble 
and  rule  as  well  as  major  supporting 
documents  at  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  and  http:// 
www.epa.gov/guide/mpm.  The  two 
major  documents  supporting  the  final 
regulations  are: 

•  "Development  Document  for  the 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Metal  Products  &■ 
Machinery  Point  Source  Category" 
[EPA-821-B-03-001]  referred  to  in  the 
preamble  as  the  Technical  Development 
Document  (TDD):  This  document 
presents  the  technical  information  that 
formed  the  basis  for  EPA's  decisions  in 
today's  final  rule.  The  TDD  describes, 
among  other  things,  the  data  collection 
activities,  the  wastewater  treatment 
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technology  options  considered  by  the 
Agency  as  the  basis  for  effluent 
limitations  guidelines  and  standards, 
the  pollutants  foimd  in  MP&M 
wastewaters,  and  the  estimation  of 
pollutant  removals  associated  with 
certain  pollutant  control  options. 

•   "Economic,  Environmental,  and 
Benefits  Analysis  of  the  Final  Metal 
Products  &  Machinery  Rule"  [EPA-821- 
B-03-002]  referred  to  in  the  preamble  as 
the  Economic,  Environmental,  and 
Benefits  Analysis  (EEBA):  This 
document  presents  the  methodology 
employed  to  assess  economic  impacts 
and  environmental  impacts  and  benefits 
of  the  final  rule  and  the  results  of  the 
analysis. 

What  Process  Governs  Judicial  Review 
for  Today's  Final  Rule? 

In  accordance  with  40  CFR  23.2, 
today's  rule  is  considered  promulgated 
for  the  piurposes  of  judicial  review  as  of 
1  p.m.  Eastern  Daylight  Time.  May  27, 
2003.  Under  section  509(b)(1)  of  the 
Clean  Water  Act  (CWA),  judicial  review 
of  today's  effluent  limitations  guidelines 
and  standards  may  be  obtained  by  filing 
a  petition  in  the  United  States  Circuit 
Cotirt  of  Appeals  for  review  within  120 
days  from  the  date  of  promulgation  of 
these  guidelines  and  standards.  Under 
section  509(b)(2)  of  the  CWA,  the 
requirements  of  this  regulation  may  not. 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

What  Are  the  Compliance  Dates  for 
Today's  Final  Rule? 

Existing  direct  dischargers  must 
comply  with  today's  limitations  based 
on  the  best  practicable  control 
technology  cmrently  available  (BPT) 
and  the  best  conventional  pollutant 
control  technology  (BCT)  as  soon  as 
their  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
include  such  limitations.  New  direct 
discharging  sources  must  comply  with 
applicable  new  source  performance 
standards  (NSPS)  on  the  date  the  new 
sources  begin  discharging.  For  purposes 
of  NSPS,  a  source  is  a  new  source  if  it 
commences  construction  after  Jxme  12, 
2003. 

How  Does  EPA  Protect  Confidential 
Business  Information  (CBI)? 

EPA  notes  that  certain  information 
and  data  in  the  record  supporting  the 
final  rule  have  been  claimed  as  CBI  and, 
therefore,  EPA  has  not  included  these 
materials  in  the  record  that  is  available 
to  the  public  in  the  Water  Docket. 
Further,  the  Agency  has  withheld  from 
disclosiu-e  some  data  not  claimed  as  CBI 
because  release  of  this  information 


could  indirectly  reveal  information 
claimed  to  be  confidential.  To  support 
the  rulemaking  while  preserving 
confidentiality  claims,  EPA  is 
presenting  in  the  public  record  certain 
information  in  aggregated  form  or, 
alternatively,  is  masking  facility 
identities  or  employing  other  strategies. 
This  approach  assiu^s  that  the 
information  in  the  public  record 
explains  the  basis  for  today's  final  rule 
without  compromising  CBI  claims. 

How  Is  This  Preamble  Organized? 

The  following  outline  is  for  the 
preamble  to  the  final  rule.  It  is  written 
in  plain  language  designed  to  help  the 
reader  understand  the  information  in 
the  final  rule.  This  preamble  contains  a 
short  summary  of  what  was  proposed, 
the  key  conunents  that  the 
Environmental  Protection  Agency  (EPA) 
received  on  the  proposed  rule,  and  the 
principal  bases  for  EPA's  decisions. 

I.  Legal  Authority 

II.  Legislative  Background 

A.  Clean  Water  Act 

B.  Pollution  Prevention  Act 

C.  Section  304(m)  Requirements 

III.  Metal  Products  &  Machinery  Effluent 

Guidelines  Rulemaking  History 

A.  1995  and  2001  Proposed  Regulations 

B.  June  2002  Notice  of  Data  Availability 
rv.  Summary  of  Significant  Decisions 

A.  Decisions  Regarding  the  Content  of  the 
Regulation 

B.  Decisions  Regarding  Methodology 

V.  Scope/ Applicability  of  the  Final 

Regulation 

A.  General  Overview  and  Wastewaters 
Covered 

B.  Subcategorization 

VI.  The  Final  Regulation 

A.  General  Metals  Subcategory 

B.  Metal  Finishing  Job  Shops  Subcategory 

C.  Printed  Wiring  Board  Subcategory 

D.  Non-Chromium' Anodizing  Subcategory 

E.  Steel  Forming  &  Finishing  Subcategory 

F.  Oily  Wastes  Subcategory 

G.  Railroad  Line  Maintenance  Subcategory 
H.  Shipbuilding  Dry  Dock  Subcategory' 

VII.  Pollutant  Reduction  and  Compliance 
Cost  Estimates 

A.  Pollutant  Reductions 

B.  Regulatory  Costs 

VIII.  Economic  Analyses 

A.  Introduction  and  Overview 

B.  Economic  Costs  of  Teclinology  Options 
by  Subcategory 

C.  Facility  Level  Economic  Impacts  of  the 
Final  Rule  by  Subcategory 

D.  Firm  Level  impacts 

E.  Impacts  on  Government-Owned 
Facilities 

F.  Community  Level  Impacts 

G.  Foreign  Trade  Impacts 
H.  Administrative  Costs 
I.  Social  Costs 

J.  Cost  and  Removal  Comparison  Analysis 
K.  Cost-Effectiveness  Analysis 

IX.  Water  Quality  Analysis  and 

Environmental  Benefits 
A.  Introduction  and  Overview 


B.  Reduced  Human  Health  Risk 

C.  Improved  Ecological  Conditions  and 
Recreational  Uses 

D.  Effect  on  POTW  Operations 

E.  Summary  of  Benefits 

F.  National  Cost-Benefit  Comparison 

G.  Ohio  Case  Study 

X.  Non-Water  Quality  Environmental  Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

XI.  Regulatory  Implementation 

A.  Implementation  of  the  Limitations  and 
Standards  for  Direct  Dischargers 

B.  Upset  and  Bypass  Provisions 

C.  Variances  and  Modifications 

XII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA)  - 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  justice  in 
Minority  Populations  and  Low  Income 
Populations 

K.  Congressional  Review  Act 
Appendix  A  To  The  Preamble: 

Abbreviations,  Acronyms,  and  Other 

Terms  Used  in  Today's  Final  Rule 

I.  Legal  Authority 

The  U.S.  Environmental  Protection 
Agency  is  promulgating  these 
regulations  imder  the  authority  of 
sections  301,  304.  306.  307.  308,  402, 
and  501  of  the  Clean  Water  Act,  33 
U.S.C.  1311,  1314,  1316,  1317,  1318, 
1342.  and  1361  and  under  authority  of 
the  Pollution  Prevention  Act  of  1990 
(PPA),  42  U.S.C.  13101  etseq..  Public 
Law  101-508,  November  5, 1990. 

n.  Legislative  Background 

A.  Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters"  (section 
101(a),  33  U.S.C.  1251(a)).  To  achieve 
this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confronts 
the  problem  of  water  pollution  on  a 
nimiber  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amoimts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 
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Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  from 
facilities  that  discharge  wastewater 
through  sewers  flowing  to  publicly- 
owned  treatment  works  (POTWs) 
(section  307(b)  and  (c),  33  U.S.C. 
1317(b)  and  (c))"  National  pretreatment 
standards  are  established  for  those 
pollutants  in  wastewater  from  indirect 
dischargers  which  pass  through, 
interfere  with,  or  are  otherwise 
incompatible  with  POTW  operations. 
Generally,  pretreatment  standards  are 
designed  to  ensure  that  wastewater  from 
direct  and  indirect  industrial 
dischargers  are  subject  to  similar  levels 
of  treatment.  In  addition,  POTWs  are 
required  to  develop  and  enforce  local 
pretreatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (see  40  CFR 
403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

1 .  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Section 
304(b)(1)  of  the  CWA 

In  the  regulations,  EPA  defines  BPT 
effluent  limitations  for  conventional, 
toxic,  and  non-conventional  pollutants. 
Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD*), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  (O&G)  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (see  44  FR  44501).  EPA 
has  identified  65  pollutants  and  classes 
of  pollutants  as  toxic  pollutants,  of 
which  126  specific  substances  have 
been  designated  priority  toxic  pollutants 
(see  Appendix  A  to  part  403,  reprinted 
after  40  CFR  423.17).  All  other 
pollutants  are  considered  to  be  non- 
conventional. 

In  specifying  BPT.  EPA  looks  at  a 
number  of  factors.  EPA  first  considers 
the  total  cost  of  applying  the  control 
technology  in  relation  to  the  effluent 
reduction  benefits.  The  Agency  also 


considers  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  EPA  Administrator  deems 
appropriate  (CWA  304(b)(1)(B)). 
Traditionally,  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate, 
BPT  may  reflect  higher  levels  of  control 
than  currently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practically 
applied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT  for 
discharges  from  existing  industrial  point 
sovuces.  In  addition  to  the  other  factors 
specified  in  section  304(b)(4)(B),  the 
CWA  requires  that  EPA  establish  BCT 
limitations  after  consideration  of  a  two 
part  "cost-reasonableness"  test.  EPA 
explained  its  methodology  for  the 
development  of  BCT  limitations  in  July 
1986  (see  51  FR  24974). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best  available 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  facilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors.  BAT  limitations  may  be 
based  on  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
£md  operations.  Where  existing 
performance  is  uniformly  inadequate, 
BAT  may  reflect  a  higher  level  of 
performance  than  is  currently  being 
achieved  within  a  particular 
subcategory  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upon 
process  changes  or  internal  controls, 


even  when  these  technologies  are  not 
common  industry  practice. 

4.  New  Soiuce  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  sources  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available 
demonstrated  control  technology  for  all 
pollutants  (i.e.,  conventional,  non- 
conventional,  and  priority  pollutants). 
In  establishing  NSPS,  EPA  is  directed  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  quality  environmental 
impacts  and  energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTWs),  including  sludge  disposal 
methods  at  POTWs.  Pretreatment 
standards  for  existing  sources  are 
technology-based  and  are  analogous  to 
BAT  effluent  limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
national  pretreatment  standards,  are 
found  at  40  CFR  403. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(c)  of  the 
CWA 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

B.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  ef  seq..  Public 
Law  101-508,  November  5,  1990) 
"declares  it  to  be  the  national  policy  of 
the  United  States  that  pollution  should 
be  prevented  or  reduced  whenever 
feasible;  pollution  that  cannot  be 
prevented  should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
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feasible;  pollution  that  caimot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  enviroiunent  should  be 
employed  only  as  a  last  resort  *  *  *" 
(Sec.  6602;  42  U.S.C.  13101  (b)).  In 
short,  preventing  pollution  before  it  is 
created  is  preferable  to  trying  to  manage, 
treat  or  dispose  of  it  after  it  is  created. 
The  PPA  directs  the  Agency  to.  among 
other  things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
sorurce  reduction"  (Sec.  6604;  42  U.S.C. 
13103(b)(2)).  EPA  reviewed  this  effluent 
guideline  for  its  incorporation  of 
pollution  prevention. 

According  to  the  PPA,  source 
reduction  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants,  or 
residuals  at  the  soiuce,  usually  within  a 
process.  The  term  source  reduction 
"include[s]  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  The  term  'source 
reduction'  does  not  include  any  practice 
which  alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contamiucuit  through  a  process  or 
activity  which  itself  is  not  integral  to  or 
necessary  for  the  production  of  a 
product  or  the  providing  of  a  service." 
42  U.S.C.  13102(5).  In  effect,  source 
reduction  means  reducing  the  amoiuit  of 
a  pollutant  that  enters  a  waste  stream  or 
that  is  otherwise  released  into  the 
enviroiunent  prior  to  out-of-process 
recycling,  treatment,  or  disposal. 

In  these  final  regulations.  EPA 
supports  pollution  prevention 
technology  by  including  pollution 
prevention  in  its  technology  basis  for 
today's  limitations  and  new  source 
performance  standards.  This  includes 
water  conservation  and  re-use  of 
lubricants  and  solvents. 

C.  Section  304(m)  Requirements 

Section  304(m)  of  the  CWA.  added  by 
the  Water  Quality  Act  of  1987.  requires 
EPA  to  establish  schedules  for:  (1) 
Reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards; 
and  (2)  promulgating  new  effluent 
guidelines.  On  January  2. 1990.  EPA 
published  an  Effluent  Guidelines  Plan 
(see  55  FR  80).  in  which  schedules  were 
established  for  developing  new  and 
revised  effluent  guidelines  for  several 
industry  categories,  including  the  metal 
products  and  machinery  industry. 
Natural  Resources  Defense  Council.  Inc.. 


and  Public  Citizen.  Inc..  challenged  the 
Effluent  Guidelines  Plan  in  a  suit  filed 
in  the  U.S.  District  Court  for  the  District 
of  Columbia.  (NRDC  et  al,  v.  Browner, 
Civ.  No.  89-2980).  On  January  31,  1992, 
the  Court  entered  a  consent  decree  (the 
"304(m)  Decree"),  which  establishes 
schedules  for,  among  other  things, 
EPA's  proposal  and  promulgation  of 
effluent  guidelines  for  a  niunber  of  point 
source  categories.  The  consent  decree, 
as  amended,  requires  EPA  to  take  final 
action  on  the  Metal  Products  and 
Machinery  effliient  guidelines  by 
February  14.  2003. 

m.  Metal  Products  &  Machinery 
Effluent  Guidelines  Rulemaking  History 

A.  1995  and  2001  Proposed  Regulations 

On  May  30.  1995.  EPA  published  a 
proposal  entitled,  "Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  "Performance  Standards: 
Metal  Products  and  Machinery"  (see  60 
FR  28210).  Throughout  today's 
preamble.  EPA  refers  to  this  1995 
proposal  as  the  "Phase  I"  or  the  "1995" 
proposal  for  the  Metal  Products  and 
Machinery  industry.  To  make  the 
regulation  more  manageable.  EPA 
initially  divided  the  industry  into  two 
phases  based  on  industrial  sectors.  The 
Phase  I  proposal  included  the  following 
industry  sectors:  Aerospace;  Aircraft; 
Electronic  Equipment;  Hardware; 
Mobile  Industrial  Equipment;  Ordnance; 
and  Stationary  Industrial  Equipment.  At 
that  time.  EPA  planned  to  propose  a 
rule  for  the  Phase  II  sectors 
approximately  three  years  after  the 
MP&M  Phase  1  proposal.  Phase  II  sectors 
included:  Bus  &  Truck,  Household 
Equipment.  Instnunents,  Job  Shops. 
Motor  Vehicles,  Office  Machines, 
Precious  Metals  and  Jewelry,  Printed 
Wiring  Boards,  Railroad,  Ships  and 
Boats,  and  Miscellaneous  Metal 
Products. 

EPA  received  over  350  public 
conunents  on  the  Phase  I  proposal.  One 
area  where  commentors  from  all 
stakeholder  groups  (i.e.,  industry, 
environmental  groups,  regulators)  were 
in  agreement  was  that  EPA  should  not 
divide  the  industry  into  two  separate 
regulations.  Commentors  raised 
concerns  regarding  the  regulation  of 
similar  facilities  with  different 
compliance  schedules  and  potentially 
different  limitations  solely  based  on 
whether  they  were  in  a  Phase  I  or  Phase 
II  MP&M  industrial  sector.  Furthermore, 
many  facilities  performed  work  in 
multiple  sectors.  In  such  cases,  permit 
writers  and  control  authorities  (e.g., 
POTWs)  would  need  to  decide  which 
MP&M  rule  (Phase  1  or  U)  appUed  to  a 
facility.  EPA's  responses  to  comments 


can  be  foimd  in  section  20.3  of  the 
docket  for  the  rule. 

Based  on  these  comments,  EPA 
published  a  new  proposal  on  January  3. 
2001  (see  66  FR  424)  which  completely 
replaced  the  1995  proposal.  Throughout 
this  preamble,  EPA  refers  to  this 
proposal  as  the  "2001"  proposal  for  the 
Metal  Products  and  Machinery  industry. 
In  that  notice,  EPA  proposed  to 
establish  new  limitations  and  standards 
for  approximately  10,000  facilities  in 
the  18  industrial  sectors  (without  any 
designation  of  "Phase  I"  or  "Phase  11"). 
EPA  also  divided  the  industry  into  eight 
regulatory  subcategories:  General 
Metals,  Metal  Finishing  Job  Shops, 
Printed  Wiring  Board,  Non-Chromium 
Anodizing,  Steel  Forming  &  Finishing, 
Oily  Wastes,  Railroad  Line 
Maintenance,  and  Shipbuilding  Dry 
Docks  (see  66  FR  439  for  a  discussion 
on  the  development  of  EPA's  proposed 
subcategorization  scheme). 

EPA  loimd  two  basic  types  of  waste 
streams  in  the  industry:  (1)  Wastewater 
vdth  high  metals  content  (metal- 
bearing);  and  (2)  wastewater  with  low 
concentration  of  metals,  and  high  oil 
and  grease  content  (oil-bearing).  When 
looking  at  facilities  generating  metal- 
bearing  wastewater  (with  or  without  oil- 
bearing  wastewater),  EPA  identified  five 
groups  of  facilities  that  coidd 
potentially  be  subcategorized  by 
dominant  product,  raw  materials  used, 
and/or  nature  of  the  waste  generated 
(i.e.,  General  Metals,  Metal  Finishing 
Job  Shops,  Printed  Wiring  Board,  Non- 
Chromium  Anodizing,  and  Steel 
Forming  &  Finishing).  When  evaluating 
facilities  with  only  oil-bearing 
wastewater  for  potential  further 
subcategorization,  EPA  identified  two 
types  of  facilities  (i.e..  Railroad  Line 
Maintenance  and  Shipbuilding  Dry 
Docks)  that  were  different  from  the 
other  facilities  in  the  Oily  Wastes 
subcategory  based  on  size,  location,  and 
dominant  product  or  activity.  This 
subcategorization  scheme  allowed  EPA 
to  more  acciu'ately  assess  various 
technology  options  in  terms  of 
compliance  costs,  pollutant  reductions, 
benefits,  and  economic  impacts. 

EPA  proposed  new  limitations  and 
standards  for  direct  dischargers  in  all 
eight  MP&M  subcategories  and 
proposed  pretreatment  standards  for  all 
indirect  dischargers  in  three 
subcategories  (i.e.,  Metal  Finishing  Job 
Shops,  Printed  Wiring  Board,  and  Steel 
Forming  &  Finishing);  pretreatment 
standards  for  facilities  above  a  certain 
wastewater  flow  volume  in  two 
subcategories  (i.e..  General  Metals  and 
Oily  Wastes);  and  no  national 
pretreatment  standards  for  facilities  in 
three  subcategories  (i.e.,  Non-Chromium 
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Anodizing,  Railroad  Line  Maintenance, 
and  Shipbuilding  Dry  Docks).  EPA 
received  over  1500  comment  letters  on 
the  2001  proposed.  EPA's  responses  to 
the  comments  can  be  found  in  section 
20.3  of  the  rulemaking. 

B.  June  2002  Notice  of  Data  Availability 

On  June  5,  2002,  EPA  published  a 
Notice  of  Data  Availability  (NODA)  at 
67  FR  38752.  In  the  NODA,  EPA 
discussed  major  issues  raised  in 
comments  on  the  2001  proposal; 
suggested  revisions  to  the  technical  and 
economic  methodologies  used  to 
estimate  compliance  costs,  pollutant 
loadings,  and  economic  and 
environmental  impacts;  presented  the 
results  of  these  suggested  methodology 
changes  and  incorporation  of  new  (or 
revised)  data;  and  sxunmarized  the 
Agency's  thinking  on  how  these  results 
could  affect  the  Agency's  final 
decisions. 

The  NODA  also  included  a  discussion 
of  possible  alternative  options  for 
certain  subcategories  based  on 
comments,  including  an  Environmental 
Management  System  (EMS)  alternative 
in  lieu  of  part  438  limitations  and 
standards,  and  a  discussion  of 
"upgrading"  facilities  currently 
regulated  under  the  Electroplating 
regulations  (40  CFR  part  413)  to  meet 
the  Metal  Finishing  regidations  (40  CFR 
part  433)  (see  67  FR  38797).  Finally,  the 
NODA  included  preliminary  revised 
effluent  limitations  and  pretreatment 
standards  for  all  eight  proposed 
subcategories.  EPA  received  over  300 
comment  letters  on  the  NODA.  EPA's 
responses  to  the  comments  can  be  found 
in  section  20.3  of  the  docket  for  the  rule. 

IV.  Summary  of  Significant  Decisions 

As  the  previous  discussion  of  the 
development  of  this  regulation  explains, 
EPA  proposed  regidating  discharges 
associated  with  a  nvunber  of  different 
operations  in  the  MP&M  industry.  Thus, 
EPA  proposed  regulations  that  would 
have  established  new  limitations  and 
standards  for  approximately  10,000 
facilities  in  18  industrial  sectors  that 
EPA  subcategorized  in  eight 
subcategories.  Following  its 
consideration  of  comments  submitted  to 
EPA  as  well  as  intensive  scrutiny  of  the 
data  used  to  develop  the  proposal,  EPA 
has  determined  that  it  should  only 
finalize  regulations  for  the  Oily  Wastes 
subcategory.  These  regulations  would 
affect  approximately  2,400  facilities. 
The  following  material  explains  EPA's 
decisions  underlying  today's  regulation. 
It  discusses  significant  issues 
considered  by  EPA  or  raised  by 
commentors  on  the  May  1995  and 
January  2001  proposed  ndes  and  June 


2002  NODA,  and  how  EPA  has  resolved 
these  issues  in  today's  final  rule. 

A.  Decisions  Regarding  the  Content  of 
the  Regulation 

The  following  discussion  describes 
how  EPA  has  subcategorized  this 
industry  in  developing  limitations  and 
standards,  and  EPA's  decisions  about 
whether  to  subject  particular 
subcategories  to  limitations  and 
standards.  It  also  identifies  the  pollution 
control  technology  EPA  used  as  the 
basis  for  establishing  limitations  and 
standards.  Next,  this  section  discusses 
the  applicability  of  the  rule  to  iron  and 
steel  operations  and  to  "oily 
operations."  The  section  also  looks  at 
the  regulated  pollutants  and  describes 
EPA  decisions  concerning  the  use  of  a 
"pollution  prevention"  alternative  for 
complying  with  the  final  rule. 

1.  Subcategorization  Structiire 

The  CWA  requires  EPA,  in  developing 
effluent  limitations  guidelines  and 
pretreatment  standards  that  reflect  the 
best  available  technology  economically 
achievable  to  consider  a  niunber  of 
different  factors.  Among  others,  these 
include  the  age  of  the  equipment  and 
facilities  in  the  category,  manufactxiring 
processes  employed,  types  of  treatment 
technology  to  reduce  effluent 
discharges,  and  the  cost  of  effluent 
reductions  (section  304(b)(2)(b)  of  the 
CWA,  33  U.S.C.  1314(b)(2)(B)).  The 
statute  also  authorizes  EPA  to  take  into 
account  other  factors  that  the 
Administrator  deems  appropriate. 

One  way  in  which  the  Agency  has 
taken  some  of  these  factors  into  accoimt 
is  by  breaking  down  categories  of 
industries  into  separate  classes  of 
similar  characteristics.  This  recognizes 
the  major  differences  among  companies 
within  an  industry  that  may  reflect,  for 
example,  different  manufacturing 
processes  or  wastewater  characteristics. 
One  result  of  subdividing  an  industry  by 
subcategories  is  to  safeguard  against 
overzealous  regulatory  standards, 
increase  the  confidence  that  the 
regulations  are  practicable,  and 
diminish  the  need  to  address  variations 
between  facilities  through  a  variance 
process  (Weyerhaeuser  Co.  v:Costle, 
590  F.2d  1011, 1053  (D.C.  Cir.  1978)). 

As  discussed  in  section  UI.A  of 
today's  final  rule,  in  2001  EPA  proposed 
to  divide  the  MP&M  industry  into  eight 
regulatory  subcategories  based  on  the 
manufactiuing,  maintenance  or 
rebuilding  operations  performed  at  a 
facility  (called  "unit  operations"  in  this 
preamble):  General  Metals,  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Board,  Non-Chromium  Anodizing,  Steel 
Forming  &  Finishing,  Oily  Wastes, 


Railroad  Line  Maintenance,  and 
Shipbuilding  Dry  Docks.  Based  on 
comments  submitted  on  the  proposed 
rule  and  NODA,  EPA  has  refined  today's 
final  subcategorization  structure  for  the 
analyses  performed  to  support  today's 
final  rule.  For  the  purposes  of  analyzing 
issues  in  developing  the  final  rule,  EPA 
retained  the  eight  subcategory  structure, 
but  altered  the  placement  of  some 
operations  within  certain  subcategories. 
For  example,  the'subcategorization 
approach  that  EPA  has  used  for  analyses 
supporting  today's  final  rule 
incorporates  printed  wiring  board  job 
shops  in  the  Printed  Wiring  Board 
subcategory  (as  opposed  to  the  Metal 
Finishing  Job  Shop  subcategory,  as 
proposed)  and  places  printed  wiring 
assembly  facilities  in  die  General  Metals 
subcategory  (see  67  FR  38756). 

As  discussed  in  the  NODA,  EPA  also 
considered  an  additional  subcategory 
for  facilities  that  primarily  perform  zinc 
electroplating  ("zinc  platers"). 
Depending  on  whether  or  not  these 
facilities  operate  as  a  captive  or  a  job 
shop,  EPA  had  proposed  to  include 
them  as  part  of  the  General  Metals  or 
Metal  Finishing  Job  Shop  subcategories, 
respectively.  The  NODA  explained  that 
EPA  was  also  considering:  (1)  Creating 
a  separate  subcategory  for  zinc  platers; 

(2)  segmenting  zinc  platers  within  the 
General  Metals  and  Metal  Finishing  Job 
Shop  subcategories  for  zinc  platers;  or 

(3)  retaining  the  proposed  subcategory 
structiu°e  and  establishing  numerical 
limitations  and  standards  for  zinc  that 
would  be  achievable  by  zinc  platers  (see 
67  FR  38756).  Commentors  on  the 
NODA  supported  retaining  the  proposed 
subcategories  as  long  as  the  record 
demonstrated  that  zinc  platers  could 
achieve  the  zinc  niunerical  limitations 
and  standards.  They  raised  concerns 
that  creating  a  separate  subcategory  or 
segment  to  address  the  limitations'  for 
one  pollutant  would  be  confusing  and 
difficult  to  implement.  EPA  did  not 
create  a  separate  subcategory  or  segment 
for  zinc  platers  in  evaluating  the  data  for 
the  final  rule.  These  zinc  platers  remain 
subject  to  parts  413  and/or  433. 

Also,  as  discussed  in  the  NODA,  EPA 
considered  establishing  the  Steel 
Forming  and  Finishing  subcategory  for 
wastewater  discharges  resulting  from: 
(1)  Steel  forming  and  finishing 
operations  (e.g.,  cold  forming  on  steel 
wire,  rod,  bar,  pipe,  and  tube);  and  (2) 
continuous  electroplating  of  flat  steel 
products  (e.g.,  strip,  sheet,  and  plate). 
EPA  re-examined  its  database  for 
facilities  that  perform  continuous  steel 
electroplating,  and  found  that,  contrary 
to  its  initial  finding,  continuous 
electroplaters  do  not  perform  operations 
similar  to  other  facilities  in  this 


subcategory  (i.e.,  steel  forming  and 
finishing  facilities  performing  cold 
forming  on  steel  wire,  rod,  bar,  pipe, 
and  tube).  Thus,  EPA  included 
continuous  electroplaters  performing 
electroplating  and  coating  operations  in 
the  General  Metals  subcategory  for 
analyses  supporting  today's  final  rule. 
Finally,  as  explained  in  section  IV.B, 
based  on  comments  and  revisions  to 
analytical  databases,  the  Agency  re- 
evaluated its  technical  and  economic 
analyses  for  the  final  nde.  EPA 
performed  its  re-evaluation  of  all 
proposed  subcategories.  As  a  result  of 


this  assessment,  EPA  decided  to  only 
establish  effluent  guidelines  for  the  Oily 
Wastes  subcategory. 

2.  Summary  of  Regulatory  Decisions 

The  analyses  for  today's  final  rule 
incorporate  database  changes, 
additional  data,  and  methodological 
changes  as  discussed  in  the  NODA  and 
in  section  IV.B  of  today's  preamble. 
Based  on  EPA's  analyses  for  today's 
final  rule,  EPA  is  establishing 
limitations  and  standards  for  one  of  the 
subcategories  listed  in  the  January  2001 
proposed  nde.  For  others,  EPA  has 
concluded  that  nationed  limitations  and 


standards  are  not  warranted.  In 
addition,  EPA  is  not  establishing 
pretreatment  standards  for  existing  or 
new  soiures  for  any  of  the  subcategories 
in  today's  rule.  Some  of  today's 
limitations  and  standards  are  based  on 
the  technology  options  that  formed  the 
basis  for  the  proposal  while  others  are 
based  on  modified  technology  options. 

Table  IV-l  Summarizes  EPA's 
decisions  for  each  subcategory 
considered  for  today's  final  rule  and 
each  regulatory  level.  Each  of  these 
decisions  is  further  detailed  in  section 
VI  of  today's  final  rule. 


Table  IV-1.— Summary  of  Final  Regulatory  Decisions 


Subcategory  considered 


General  Metals 


Metal  Finishing  Job  Shop 


Printed  Wiring  Board 


Non-Chromium  Anodizing 
Steel  Fomiing  &  Finishing 


Oily  Wastes 


Railroad  Line  Maintenance 
Shipbuilding  Dry  Dock  


Final  regulation 


Discharger  status  (regulatory  level) 


Direct  Dischargers  (BPT/BCT/BAT/NSPS) 

Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 

Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 

Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 

Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 


Indirect  Dischargers  (PSES/PSNS)  ... 
Direct  Dischargers  (BPT/BCT/NSPS) 


Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 

Indirect  Dischargers  (PSES/PSNS)  

Direct  Dischargers  (BPT/BCT/BAT/NSPS) 
Indirect  Dischargers  (PSES/PSNS)  


Selected  technology  option 


No  new  or  revised  limitations  or  standards 
estatilished. 

No  new  or  revised  standards  established 

No  revised  limitations  or  standards  estab- 
lished. 

No  revised  standards  established 

No  revised  limitations  or  standards  estab- 
lished. 

No  revised  standards  established 

No  revised  limitations  or  standards  estat>- 
lished. 

No  revised  standards  established 

No  revised  limitations  or  standards  estat>- 
tished. 

No  revised  standards  established 

Pollution  Prevention  +  Chemical  Emulsion 
Breaking  +  Oil-Water  Separation  (Op- 
tion 6). 

No  standards  established  

No  limitations  or  standards  established  .... 

No  standards  established  

No  limitations  or  standards  established  .... 

No  standards  established  


Section  of 

today's 

final  rule 


VI.A.1-4 

VI.A.5-6 
VI.B.1-2 

VI.B.3-4 
VI.C.1-2 

VI.C.3-4 
VI.D.1-2 

VI.D.3 
VIE.  1-2 

VI.E.3-4 
VI.F.1-4 


VI.F.5-6 

VI.G.1^ 

VI.G.5 

VI.H.1 

VI.H.2 


).  Su 


3.  Summary  of  Significant  Applicability 
Decisions 

a.  Applicability  of  MP&M  to  Certain 
Iron  and  Steel  Operations 

EPA  received  comment  regarding  the 
inclusion  of  certain  operations  now 
subject  to  the  Iron  &  Steel  effluent 
guidelines  (40  CFR  part  420)  within  the 
proposed  MP&M  effluent  guidelines.  In 
the  proposed  MP&M  rule,  EPA  refers  to 
facilities  with  these  operations  as  the 
Steel  Forming  &  Finishing  subcategory. 
Specifically,  EPA  proposed  to  move 
operations  that  produce  finished 
products  such  as  bars,  wire,  pipe  and 
tubes,  nails,  chain  link  fencing,  and 
steel  rope  into  the  MP&M  rule  (as  the 
Steel  Forming  &  Finishing  subcategory) 
from  stand-alone  facilities,  as  well  as 
bom  facilities  that  also  have  other 
operations  that  are  ciirrently  regulated 
by  the  Iron  &  Steel  effluent  guidelines 


(i.e.,  facilities  that  are  making  steel  and 
producing  wire  and  wire  products  and 
are  subject  to  both  ELGs  through  the 
combined  wastestream  formida). 

Commentors  stated  that  these 
operations  and  residting  wastewaters 
are  comparable  to  those  at  facilities 
subject  to  the  Iron  and  Steel 
Manufactimng  effluent  giudelines  and 
that  these  discharges  should  remain 
subject  to  part  420  rather  than  today's 
rule.  In  addition,  conunentors  stated 
that  part  420  adequately  protects  the 
environment  from  discharges  associated 
with  these  activities.  Based  on  its 
analyses  for  this  final  rule,  EPA  has 
determined  that  limitations  and 
standards  for  the  proposed  Steel 
Forming  &  Finishing  subcategory  based 
on  MP&M  Option  2  technology  are  not 
economically  achievable.  Therefore, 
today's  final  rule  does  not  establish  a 
Steel  Forming  &  Finishing  subcategory 


and  accompanying  limitations  and 
standards.  Thus,  wastewaters  generated 
by  these  operations  remain  subject  to 
the  Iron  &  Steel  Manufacturing  effluent 
limitations  guidelines  and  standards  (40 
CFR  part  420).  Also,  as  discussed  in 
section  FV.A.l,  EPA  included 
continuous  electroplaters  in  the  General 
Metals  subcategory  for  analyses 
supporting  today's  final  nde. 

b.  Applicability  to  Certain  Oily 
Operations 

Today's  final  rule  revises  the 
proposed  definition  of  "oily  operations" 
by  including  additional  operations  (see 
67  FR  38765).  EPA  is  incorporating  into 
the  definition  of  "oUy  operations"  the 
following  unit  operations  and  any 
associated  rinses: 

•  Abrasive  blasting; 

•  Adhesive  bonding; 

•  Alkaline  treatment  without  cyanide; 

•  Assembly/disassembly; 
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•  Burnishing; 

•  Calibration; 

•  Electrical  discharge  machining; 

•  Iron  phosphate  conversion  coating; 

•  Painting-spray  or  brush  (including 
water  curtains); 

•  Polishing; 

•  .Thermal  cutting; 

•  Tumbling/barrel  finishing/mass 
finishing/vibratory  finishing; 

•  Washing  (finished  products); 

•  Welding;  and 

•  Wet  air  pollution  control  for  organic 
constituents 

EPA  notes  that  this  revision  to  the 
oHy  operations  definition  has  the  effect 
of  moving  1,550  facilities  from  the 
General  Metals  subcategory  to  the  Oily 
Wastes  subcategory.  See  section  V.B  for 
the  complete  list  of  oily  operations 
subject  to  regulation  in  today's  final 
nde. 

In  addition,  as  discussed  in  the 
NODA,  EPA  is  removing  "laundering" 
from  the  definition  of  oily  operations 
(see  67  FR  38766).  EPA  does  not 
consider  wastewater  discharges  fi-om 
laundering  (e.g.,  uniforms)  at  MP&M 
facilities  to  be  process  wastewater  under 
the  MP&M  final  rule.  The  inclusion  of 
laundering  in  the  proposed  definition  of 
oily  operations  was  an  oversight  which 
the  Agency  has  now  corrected  for  the 
final  rule. 

At  proposal,  EPA  excluded  bilge 
water  (or  any  other  wastewater)  from 
ships  that  are  afloat  from  the  scope  of 
the  rule;  however,  bilge  water  was 
inadvertently  included  in  the  oily 
operations  definition  in  the  NODA  (see 
67  FR  38765).  Today's  final  rule  corrects 
this  and  removes  bilge  water  from  the 
definition  of  oily  operations.  Because 
EPA  is  not  promulgating  limitations  and 
standards  for  the  Shipbuilding  Dry  Dock 
subcategory,  EPA  also  does  not  consider 
bilge  water  from  ships  in  a  dry  dock  or 
similar  structiue  [e.g.,  graving  docks, 
building  ways,  marine  railways  and  lift 
barges)  a  MP&M  process  wastewater. 

c.  Applicability  to  Certain  Metal  Drum 
Reconditioning  and  Cleaning 
Operations 

At  proposal  EPA  considered  whether 
it  should  include  wastewater  generated 
from  unit  operations  performed  by  drum 
reconditioners/cleaners  to  prepare  metal 
drums  for  resale,  reuse,  or  disposal  in 
this  rulemaking.  These  operations 
include  chaining,  caustic  washing,  acid 
cleaning,  acid  etching,  impact 
deformation,  leak  testing,  corrosion 
inhibition,  shot  blasting,  and  painting. 
In  EPA's  "Preliminary  Data  Siunmary 
for  Industrial  Container  and  Drum 
Cleaning  Industry"  (EPA-821-R-02- 
011),  EPA  did  not  identify  any  metal 
drum  reconditioning  or  cleaning 


facilities  that  discharge  directly  to 
surface  waters.  The  Agency  estimates 
that  the  drum  reconditioning  facilities 
are  either  indirect  or  zero  or  alternative 
dischargers. 

EPA  solicited  comment  on  whether 
these  facilities  would  be  more 
appropriately  covered  under  the  MP&M 
rule  or  imder  a  new  industrial  category 
of  effluent  guidelines  for  drum 
reconditioners  [see  66  FR  434). 
Commentors  stated  that  these  operations 
should  not  be  subject  to  MP&M  because 
drum  reconditioning/cleaning 
wastewaters  are  more  variable  than 
MP&M  wastewaters.  EPA  reviewed  its 
database  on  drum  reconditioning 
operations  and  wastewater 
characteristics.  EPA  foiuid  that  its 
database  is  insufficient  to  evaluate  the 
technical  and  economic  achievability  of 
the  options  considered  for  today's  final 
rule.  Therefore,  EPA  is  not  including 
dnun  reconditioning  and  cleaning 
operations  as  within  the  scope  of  this 
final  rule. 

4.  Environmental  Management  Systems 
and  the  Pollution  Prevention 
Alternative 

In  the  proposed  rule,  EPA  discussed 
the  use  of  a  compliance  alternative  (i.e., 
the  Pollution  Prevention  Alternative)  for 
indirect  dischargers  in  the  Metal 
Finishing  Job  Shop  (MFJS)  subcategory 
(see  66  FR  511).  The  Pollution 
Prevention  (P2)  Alternative  would  act  as 
a  voluntary  incentive  for  MFJS  indirect 
dischargers  that  agreed  to  perform 
specific  best  management/pollution 
prevention  practices.  These  MFJS 
indirect  dischargers  would  be  allowed 
to  meet  the  pretreatment  standards  of 
part  433  in  lieu  of  meeting  the  more 
stringent  pretreatment  standards  of  the 
proposed  MP&M  rule.  Because  EPA  is 
not  promulgating  pretreatment 
standards  that  are  more  stringent  than 
those  in  part  433  or  part  413  for  those 
facilities  covered  by  part  413 
pretreatment  standards,  EPA  is  not 
promulgating  today  the  use  of  a 
compliance  alternative  for  metal 
finishing  job  shops.  EPA  notes  that 
many  metal  finishing  jobs  shops  are 
currently  employing  best  management/ 
pollution  prevention  practices  similar  to 
those  described  in  the  proposal  as  part 
of  the  National  Metal  Finishing  Strategic 
Goals  Program. 

As  discussed  in  the  NODA  (see  67  FR 
38798),  EPA  also  considered  an  industry 
suggested  alternative  for  the  General 
Metals  subcategory  based  on  the  use  of 
an  Environmental  Management  System 
(EMS)  to  mitigate  economic  impacts 
associated  with  today's  rule.  Similar  in 
concept  to  the  Pollution  Prevention 
Alternative  previously  discussed,  the 


EMS  compliance  alternative  would  act 
as  a  voluntary  incentive  for  facilities 
that  implemented  an  EMS  which  would 
include  specific  monitoring,  controls, 
and  recordkeeping.  These  facilities 
would  be  allowed  to  meet  the 
limitations  and  standards  of  part  433  in 
lieu  of  meeting  the  more  stringent 
limitations  and  standards  of  the 
proposed  MP&M  rule. 

EPA  received  several  comments  on 
the  EMS  compliance  alternative.  Some 
commentors  were  in  favor  of  the  EMS 
compliance  alternative  and  stated  that: 
(1)  The  EMS  compliance  alternative  is 
an  innovative  tool  for  continually 
enhancing  environmental  regulation;  (2) 
an  EMS  does  not  replace  the  need  for 
regulatory  enforcement,  but  can  be  used 
as  a  tool  to  enhance  a  facility's 
environmental  performance;  and  (3) 
requiring  ISO  14001  adds  another  level 
of  compliance  assurance  due  to 
independent  third  party  auditing.  Other 
commentors  were  not  in  favor  of  this 
EMS  compliance  alternative  and  stated 
that:  (1)  The  administrative  and 
enforcement  biuden  for  pretreatment 
control  authorities  would  be  excessive 
as  it  could  result  in  protracted 
discussions  regarding  the  adequacy  of 
the  EMS;  and  (2)  the  EMS  compliance 
alternative  is  overly  restrictive  and  does 
not  allow  for  variability  found  among 
MP&M  industries  and  the  POTWs  to 
which  they  discharge.  In  particular, 
commentors  noted  that  requiring  ISO 
14001  certification  is  extremely 
expensive  and  would  have  the  effect  of 
rendering  this  option  untenable  for  any 
small  business  and  many  larger 
businesses  as  well. 

EPA  encourages  the  wide  spread  use 
of  EMSs  across  a  range  of  organizations 
and  settings,  with  particular  emphasis 
on  adoption  of  EMSs  to  achieve 
improved  enviromnental  performance 
and  compliance,  pollution  prevention 
through  source  reduction,  and  continual 
improvement  (see  EPA  Position 
Statement  on  Environmental 
Management  Systems,  May  15,  2002, 
DCN  17848,  section  24.4).  However, 
EPA  is  not  promulgating  an  EMS-based 
compliance  alternative  for  facilities  in 
the  General  Metals  subcategory  as  EPA 
is  not  promulgating  limitations  and 
standards  for  the  General  Metals 
subcategory  (see  section  VI.A). 

B.  Decisions  Regarding  Methodology 

Sections  11  and  12  of  the  TDD 
provide  detailed  description  of  the 
methodologies  used  to  develop 
compliance  cost  estimates  and  pollutant 
reductions  for  this  final  MP&M 
regulation.  In  addition,  the  EEBA  for  the 
final  rule  provides  a  detailed 
description  of  the  economic  impacts 


and  environmental  benefits  analyses 
and  methodologies.  This  section  of 
today's  final  rule  summarizes  the 
changes  to  the  EPA  Cost  &  Loadings 
Model  and  the  changes  in  the  economic 
impacts  and  benefits  analyses 
methodologies.  This  section  also 
discusses  EPA's  decisions  regarding 
selection  of  facilities  with  "BAT" 
treatment  technologies. 

1.  Changes  to  the  EPA  Cost  &  Loadings 
Methodology  for  MP&M  Options 

a.  General  Methodology  Changes 

Based  on  comments  to  the  proposed 
rule  and  considerations  discussed  in  the 
NODA  (see  67  FR  38756),  EPA  made 
significant  changes  to  the  EPA  Cost  & 
Loadings  Model  used  to  estimate 
compliance  costs  and  pollutant 
reductions  at  the  national  level  for  the 
technology  options  considered  for 
today's  final  rule.  EPA  included  all  of 
the  changes  identified  in  the  NODA 
[e.g.,  review  of  siuvey  discharge  status 
and  reviewed  additional  industry- 
supplied  data)  into  the  analyses  for  the 
final  rule.  EPA  also  stated  in  the  NODA 
that  we  would  also  examine  other 
potenticd  changes  in  response  to 
comments  after  publication  of  the 
NODA  but  before  the  final  rule  (see  DCN 
17804,  section  16.0).  This  section 
provides  additional  information  on 
EPA's  final  analyses  with  respect  to 
these  potential  changes  and  any  changes 
identified  by  NODA  comments. 

b.  Assignment  of  Treatment-in-Place 
(TIP)  Credit 

EPA  developed  a  computerized  Cost  & 
Loadings  Model  to  estimate  compliance 
costs  and  pollutant  loadings  for  the 
various  technology  options.  EPA 
estimates  the  baseline  pollutant 
loadings  (i.e.,  pollutant  loading  prior  to 
compliance  with  the  MP&M  regulations) 
from  model  facilities  based  on  actual 
TIP  at  those  facilities  as  determined  by 
the  site's  response  to  EPA's 
questionnaire.  EPA  calculates  the 
pollutant  loads  removed  by  the 
technology  option  imder  consideration 
as  the  difference  between  the  pollutant 
loadings  estimated  for  the  option  and 
the  pollutant  loadings  estimated  for  the 
baseline  conditions. 

In  general,  commentors  stated  that 
EPA  failed  to  extend  proper  TIP  credit 
to  facilities  in  the  MP&M  survey 
questionnaire  database  and 
overestimated  pollutant  discharge 
loadings.  Based  on  comments  received 
on  the  proposal  and  NODA,  EPA  has  re- 
evaluated its  assignment  of  TIP  credit 
used  for  estimating  baseline  pollutant 


loadings  for  the  final  rule  and  has 
concluded  that  additional  technologies 
are  equivalent  (or  better  than)  the  BAT 
technology  options  in  the  proposal  and 
the  NODA. 

In  the  NODA,  EPA  assumed  that  end- 
of-pipe  ion  exchange  wovdd  achieve 
cyanide  removals  equivalent  to  alkaline 
chlorination,  a  proposed  BAT 
technology  basis.  Therefore,  EPA  set 
cyanide  treatment  credit  for  process 
lines  with  ion  exchange  as  equivalent  to 
alkaline  chlorination.  Commentors 
requested  that  EPA  also  provide  credit 
for  in-process  ion  exchange  for  cyanide 
removal  and  for  metals  removal.  EPA 
reviewed  the  information  supporting 
these  comments  and  concluded  that  ion 
exchange,  whether  in-process  or  end-of- 
pipe  would  provide  pollutant 
reductions  that  are  equivalent  to  the 
corresponding  BAT  technology  option. 
Therefore,  for  the  analyses  supporting 
the  final  rule,  EPA  provided  TIP  credit 
for  all  streams  receiving  end-of-pipe  or 
in-process  ion  exchange  treatment  for 
cyanide  and  metals. 

EPA  also  reviewed  its  NODA 
assiunptions  regarding  TIP  credit  for 
gravity  thickening  and  filter  presses.  In 
the  NODA,  EPA  assumed  that  facilities 
with  sludge  thickening  or  a  filter  press 
had  both  components  in  place.  Upon 
closer  review  of  the  survey 
questionnaires,  EPA  finds  that  facilities 
may  pump  their  sludge  directly  bom  a 
clarifier  to  a  filter  press  without  using 
a  sludge  thickening  step.  Consequently, 
EPA  no  longer  assumes  all  facilities 
using  filter  presses  also  operate  gravity 
thickeners.  EPA  notes  that  it  is  equating 
"sludge  thickening  tanks"  and  "sludge 
dryers"  with  gravity  thickening.  For 
facilities  indicating  only  gravity 
thickening  or  filter  press,  EPA  has 
estimated  costs  associated  with  the 
addition  of  the  necessary  equipment. 

At  proposal  EPA  did  not  assiune  that 
facilities  that  indicated  some  form  of 
oily  wastewater  treatment  [e.g.,  oil- 
water  Separator]  would  be  performing 
chemical  emulsion  breaking  (and 
receive  TIP  credit  for  chemical  emulsion 
breaking)  prior  to  oil  water  separation  if 
they  have  emulsified  oils.  For  the  final 
rule  analyses,  EPA  reviewed  all 
questionnaires  to  ensure  that  the  same 
TIP  assignments  were  given  to  Phase  I 
and  Phase  II  questionnaire  facilities. 
Based  on  this  review,  EPA  is  assuming 
for  the  final  rule  that  facilities  that 
indicated  some  form  of  oily  wastewater 
treatment  (e.g.,  oil-water  separator)  are 
performing  chemical  emulsion  breaking 
prior  to  oil-water  separation  if  they  have 
emulsified  oils. 


c.  Pollutant  Loadings  Baseline  for 
MP&M  Options  for  Metal-Bearing 
Wastewater  Subcategories 

EPA  received  many  comments  on  its 
estimation  of  baseline  pollutant 
loadings  and  reductions  for  the  various 
options.  For  treated  streams,  EPA 
estimated  zero  pollutant  removals  for 
pollutants  that  are  already  present  in 
low  concentrations  [i.e.,  are  present  at  a 
concentration  below  the  technology 
option  long  term  average  (LTA).  For 
untreated  streams,  EPA  estimated 
baseline  loadings  and  pollutant 
removals  based  on  unit  operation 
pollutant  concentrations,  and  did  not 
adjust  for  local  or  Federal  regulatory 
limits  on  the  facility.  Many  commentors 
were  concerned  that  EPA's  use  of  imit 
operation-specific  average 
concentrations  to  model  the 
concentration  of  untreated  wastewater 
streams  would  overestimate  current 
pollutant  loadings  at  facilities, 
particularly  those  currently  regidated  by 
parts  413  or  433  and  at  facilities  that  do 
not  treat  their  wastewaters  due  to  low 
initial  concentrations.  In  the  NODA, 
EPA  presented  information  on 
corrections  and  other  revisions  made  to 
the  costs  and  pollutant  loadings  model, 
and  solicited  comment  on  a  sensitivity 
analysis  which  assumed  at  baseline  that 
all  MP&M  facilities  currently  regulated 
by  existing  effluent  guidelines  [i.e.,  40 
CFR  parts  413  and  433)  are  not 
discharging  pollutant  concentrations 
above  their  applicable  effluent 
limitations  guidelines  and  standards 
(see  67  FR  38762). 

For  the  final  rule,  EPA  implemented 
two  strategies  to  estimate  baseline 
loadings  and  removals  more  accurately 
for  untreated,  low  concentration  streams 
at  model  facilities.  First,  EPA  evaluated 
discharge  monitoring  report  (DMR)  data 
available  for  direct  discharger  model 
facilities.  If  all  pollutant  concentrations 
measured,  as  indicated  from  the  DMR 
data,  were  below  the  technology  option 
limits,  EPA  estimated  zero  pollutant 
removals  for  the  model  facility.  Second, 
EPA  considered  regulatory  limits  on  the 
model  facility.  EPA  assimied  the 
pollutant  concentrations  discharged 
from  each  stream  at  sites  regulated 
under  part  433  were  at  least  meeting  the 
monthly  average  limits  set  by  part  433. 

Table  IV-2  summarizes  the  new 
method  and  how  EPA  estimated 
baseline  pollutant  concentrations  for  its 
pollutant  reduction  estimates  associated 
with  the  final  rule  MP&M  technology 
options. 
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Table  lV-2.— Current  Pollutant  Concentrations  Used  To  Estimate  Pollutant  Reductions  Associated  With 

THE  MP&M  Technology  Options 


433  regulated  parameters 


433  unregulated  parameters 


Treated  Wastewater  Streams 


Untreated  Wastewater  Streams  Regulated  by 

413  or  433 
Untreated  Wastewater  Not  Regulated  by  413  or 

433. 


LTAs  from  part  433 

Monthly  Average  Limitations  from  part  433 


Concentrations     from     Subcalegory-Specific 
Unit  Operations  Data. 


LTAs  from  Tecfinology  Option  2  of  Today's 

rule. 
Concentrations     from     Subcafegory-Specific 

Unit  Operations  Data. 
Concentrations     from     Sutxiategory-Specific 

Unit  Operations  Data. 


Note:  See  Section  VI  and  Section  9  of  the  TDD  for  further  discussion  of  Technology  Option  2. 

Note:  EPA  assigns  Option  2  LTAs  to  all  wastewater  streams  for  all  pollutant  to  model  facilities  TIP  equal  to  or  greater  than  BAT  treatment 


For  the  final  rule,  EPA  assumed  that 
facilities  currently  treating  their 
wastewater  discharges  (regardless  of 
their  regulatory  status)  operate  their 
wastewater  treatment  systems  to  achieve 
the  long-term  average  concentrations  of 
the  part  433  regulations.  Furthermore, 
in  the  case  of  pollutants  of  concern  not 
regulated  in  part  433,  EPA  made  the 
conservative  assumption  that  facilities 
with  wastewater  treatment  operate  their 
wastewater  treatment  systems  to  achieve 
the  long-term  average  concentrations  for 
such  pollutants  from  MP&M  Option  2 
(see  section  VI  and  section  9  of  the  TDD 
for  further  discussion  of  Technology 
Option  2). 

For  imtreated  streams  at  facilities 
currently  regulated  by  parts  413  or  433 
for  the  parameters  regulated  by  part  433, 
EPA  assumed  for  its  evaluations  for  the 
final  rule  that  facilities  achieve  the 
monthly  average  limitation  of  part  433. 
As  discussed  in  the  NODA,  EPA 
concluded  it  is  appropriate  to  use  the 
monthly  average  limitation,  as  opposed 
to  the  long-term  average  concentration, 
for  streams  that  are  not  being  treated  or 
for  parameters  that  are  not  being 
targeted  for  treatment.  Finally,  for 
untreated  streams  (regardless  of 
regulatory  status)  for  the  parameters  not 
regulated  by  part  433,  and  for  regulated 
parameters  for  untreated  streams  at 
facilities  not  subject  to  parts  413  or  433, 
EPA  has  assiuned  the  baseline 
concentrations  are  equivalent  to  the  raw 
waste  load  using  subcategory-specific 
unit  operations  data. 

For  all  direct  discharging  facilities  in 
the  General  Metals  subcategory,  EPA 
has  assumed  the  facilities  achieve 
permit  limits  for  non-conventional 
pollutants  Chemical  Oxygen  Demand 
(COD),  Total  Kjeldahl  Nitrogen  (TKN), 
and  Ammonia  as  Nitrogen  (NH3-N).  EPA 
received  several  comments  that  the 
Agency  overestimated  concentrations  of 
COD.  While  this  parameter  is  not 
regulated  by  Parts  413  or  433,  comments 
stated  that  it  is  typically  regulated  in 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits. 
Additionally,  EPA  notes  that  COD 


removals  had  a  significant  impact  on  the 
cost  and  removal  comparison  ratio  ($/lb- 
removed)  for  the  General  Metals 
subcategory.  While  these  parameters  are 
also  not  regiilated  by  Parts  413  or  433, 
limits  for  these  parameters  are  found  in 
EPA's  Permit  Compliance  System  (PCS). 
To  reduce  overestimation  of  pollutant 
removals  for  COD,  TKN,  and  NH3-N, 
EPA  did  not  allow  the  pollutant 
concentrations  discharged  from  the 
facility  to  exceed  permit  limits.  EPA 
modeled  the  limits  based  on  data  from 
EPA's  Permit  Compliance  System  (PCS) 
for  these  types  of  facilities.  Because  EPA 
could  not  determine  which  sites  in  PCS 
were  MP&M  sites,  for  the  purposes  of 
this  analysis,  EPA  calculated  the 
average  permit  limit  concentrations  for 
process  wastewater  discharged  from 
each  facility  in  the  3000  series  of  SIC 
codes.  Based  on  these  data,  EPA  set  the 
maximiun  concentration  for  the 
commingled  MP&M  wastewater 
discharged  from  each  model  site  at  175, 
35.67,  and  19.3  milligrams  per  liter  (mg/ 
L)  for  COD,  TKN,  and  NH3-N, 
respective! j  (seeDCN  17846,  section 
24.7). 

d.  Unit  Operations  Data 

EPA  used  unit  operations  data  from 
the  questiormaires,  sampling  episodes, 
and  commentors  data,  to  estimate 
baseline  pollutant  loading  for  some 
untreated  wastewaters  at  certain 
facilities.  As  described  in  section  IV.B.l, 
and  as  discussed  in  the  NODA  (see  67 
FR  38756),  in  response  to  proposal 
commentors,  EPA  changed  its  proposal 
methodology  to  account  for  subcategory- 
specific  differences  in  pollutant 
concentrations  for  the  same  luiit 
operations.  EPA  received  additional 
comments  on  the  unit  operations  data 
from  commentors  on  the  NODA.  In 
particidar,  comments  on  the  NODA 
focused  on  three  specific  areas:  (1) 
Requests  to  subdivide  the  "testing"  imit 
operation  to  better  reflect  various  types 
of  testing  wastewaters;  (2)  requests  to 
remove  additional  "outliers"  from  the 
data  set  used  to  estimate  the  average 
pollutant  concentrations  for  certain  unit 


operation;  and  (3)  requests  to  re- 
evaluate the  ratio  of  pollutant 
concentrations  in  unit  operation  baths 
and  the  corresponding  rinse.  For  direct 
dischargers,  EPA  also  compared  the 
baseline  pollutant  loadings  from  the 
pollutant  loading  model  to  available 
Discharge  Monitoring  Report  (DMR) 
data  (see  section  rV.B.2.b). 

For  the  proposed  rule,  EPA  combined 
testing  unit  operations  from  wastewater 
sampling  of  hydraulic  testing, 
hydrostatic  testing,  dye  penetrant 
testing,  and  alpha-case  detection  into  a 
single  pollutant  concentration  set  for  the 
"testing"  unit  operation  (UP-42). 
Commentors  explained  that  EPA  should 
not  group  all  testing  operations  together 
because  these  operations  produce  non- 
similar  wastewaters.  For  example, 
commentors  noted  that  dye  penetrant 
testing  produces  wastewater  with  high 
pollutant  concentrations  while 
hydrostatic  testing  produces  wastewater 
with  low  pollutant  concentrations,  but 
very  large  flows. 

For  today's  final  rule,  EPA  re- 
evaluated its  data  sets.  EPA  has 
concluded  that  it  should  divide  the 
testing  unit  operations  into  subcategory- 
specific  imit  operations.  Furthermore, 
EPA  found  no  clear  indication  that 
facilities  continue  to  perform  alpha-case 
detection.  Consequently,  EPA's  final 
database  included  separate, 
subcategory-specific  data  for  two  testing 
operations:  Hydrostatic  and  dye 
penetrant.  EPA  reviewed  each  svuvey 
questioimaire  and  made  a  case-by-case 
determination  of  which  of  the  two  types 
of  testing  is  being  performed  at  a  site  (if 
any).  See  section  12  of  the  TDD  for  more 
information. 

EPA  has  also  addressed  commentors 
concerns  regarding  the  ratio  of  pollutant 
concentrations  in  unit  operation  baths 
[e.g.,  electroplating  baths)  and  their 
corresponding  rinses.  EPA  has  reviewed 
all  bath-rinse  pairs  and  ensiu«d  for  the 
final  analysis  that  the  data  used  do  not 
include  any  cases  where  a  rinse  is  more 
concentrated  than  its  bath. 
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e.  Site-Specific  Data  Revisions  for 
Survey  Facilities 

EPA  revised  its  questioimaire 
database  to  reflect  detailed  comments 
provided  about  specific  facilities  in 
EPA's  questioruiaire  database.  EPA  uses 
information  about  facilities  in  the 
questionnaire  database  to  estimate 
various  costs  and  benefits  (e.g., 
compliance  costs,  pollutant  reductions, 
economic  impacts,  non-water  quality 
environmental  impacts).  For  example, 
in  some  cases  facilities  that  did  not 
provide  flow  or  production  data  for 
certain  wastestreams  at  the  time  they 
submitted  their  questionnaire  provided 
such  information  in  their  comments  on 
the  proposal  or  NODA.  In  other  cases, 
facilities  provided  updated  information 
about  their:  (1)  Unit  operations  (e.g., 
whether  they  currently  have  these  UPs); 
(2)  regulatory  status  (e.g.,  whether  they 
were  currently  covered  by  parts  413  or 
433  regulations);  (3)  wastewater 
discharge  status  (i.e.,  direct,  indirect,  or 
zero  discharger);  and  (4)  wastewater 
treatment  technology. 

As  noted  in  section  3  of  the  TDD,  EPA 
conducted  several  surveys,  with  the  two 
major  surveys  occiuring  in  1990  and 
1996.  For  proposal  and  NODA  analyses 
EPA  used  both  1990  and  1996  as 
reference  years  to  estimate  costs  and 
benefits  associated  with  the  various 
regulatory  options.  These  two  survey 
e^rts  provided  information  about  the 
MP&M  industry  at  two  different  times 
(i.e.,  1990  and  1996).  Commentors 
suggested  that  EPA  rely  on  more  recent 
information  and  gave  specific  conunents 
updating  information  concerning  some 
facilities  surveyed  in  the  Phase  I  survey 
effort.  EPA  is  using  the  later  survey 
year,  1996,  as  the  base  year  for  the 
questionnaire  database  to  more 
accurately  reflect  current  conditions  in 
the  MP&M  industry.  EPA  incorporated 
information  about  specific  facilities 
from  commentors  into  the  questioimaire 
database  when  the  information  reflected 
facility  conditions  at  or  prior  to  1996. 

EPA  did  not  incorporate  information 
from  commentors  into  its  questionnaire 
database  when  the  information  reflected 
facility  conditions  post- 1996.  When 
commentors  provided  post- 1996 
information,  EPA  did,  however,  use  this 
information  for  a  sensitivity  analysis  for 
all  subcategories  where  it  is 
promulgating  limitations  or  new  source 
standards  to  assess  recent  trends  in  the 
industry.  See  DCN  17843,  section 
24.6.2,  of  the  record  for  results  and 
discussion  of  this  sensitivity  analysis. 

f.  Site  Discharge  Destination 

EPA  solicited  comment  in  the  NODA 
on  its  methodology  for  categorizing  a 


facility  as  either  a  direct  discharger  (to 
surface  water),  an  indirect  discharger  (to 
a  POTW),  or  a  zero  or  alternative 
discharger  (no  wastewater  is  discharged) 
based  on  its  questionnaire  database. 
Facilities  that  are  zero  or  alternative 
dischargers  do  not  incur  costs  to  comply 
with  the  regulation.  For  the  January 
2001  proposal  and  NODA,  EPA 
identified  dfrect  dischargers  as  facilities 
that  discharge  any  MP&M  process 
wastewater  to  surface  waters  and 
calculated  compliance  costs  and 
pollutant  loadings  and  reductions  for  all 
MP&M  process  wastewaters  as  direct 
discharges.  Commentors  said  that  EPA 
should  alter  its  methodology  to  allow 
facilities  multiple  discharge 
destinations  rather  than  only  assign  a 
facility  to  a  single  category  or  discharge 
destination  (i.e.,  allow  facilities  with 
some  streams  discharging  to  a  POTW 
and  other  streams  to  surface  waters). 
Commentors  also  noted  that  EPA  had 
misclassified  some  indirect  dischargers 
as  direct  dischargers  and  provided 
examples. 

EPA  agrees  with  commentors  that  its 
methodology  should  address  facilities 
with  multiple  wastewater  discharge 
destinations.  Consequently,  EPA  revised 
its  methodology  for  the  final  rule  to 
allow  facilities  that  have  multiple 
discharge  destinations  to  be  "split."  For 
the  purposes  of  estimating  compliance 
costs  and  pollutant  reductions, 
"splitting"  a  site  means  that  EPA  runs 
only  those  process  wastewater  streams 
that  are  discharged  to  the  POTW 
through  the  EPA  Cost  &  Loadings  Model 
for  indirect  dischargers  and  runs  only 
those  process  wastewater  (not 
stormwater)  streams  that  are  discharged 
directly  to  surface  waters  through  the 
model  for  direct  dischargers.  In  addition 
to  those  facilities  identified  by 
commentors,  EPA  reviewed  survey 
questionnaires  for  all  facilities  with 
multiple  discharge  destinations  to 
determine  if  they  should  be  designated 
as  direct,  indirect,  or  split  (see  DCN 

17825,  section  24.6.2). 

In  addition,  in  response  to  the 
comments  that  EPA  incorrectly 
classified  some  facilities  as  direct 
dischargers,  EPA  also  reviewed  survey 
questionnaires  for  all  facilities  it  had 
previously  designated  as  direct  to 
confirm  their  discharge  status  (see  DCN 

17826,  section  24.6.2).  This  review 
altered  the  discharge  status  of  a  niunber 
of  facilities  (see  section  11  of  the  final 
TDD  for  additional  discussion  of  EPA's 
review).  EPA's  databases  for  the  final 
rule  reflects  these  changes.  EPA  also 
reviewed  all  direct  discharges  to  ensure 
that  EPA  did  not  consider  stormwater  as 
a  MP&M  process  wastewater  in  its 


analysis  of  compliance  costs  and 
pollutant  loadings. 

g.  Monitoring  Costs 

-    EPA  revised  its  monitoring  cost 
estimate  for  today's  final  rule  to  reflect 
the  final  list  of  regulated  pollutants  and 
monitoring  frequencies.  For  example,  as 
discussed  in  section  FV.B  of  the  NODA 
(see  67  FR  38767)  and  section  7  of  the 
TDD,  EPA  is  not  regulating  total  sulfide, 
molybdenum,  manganese,  tin,  or  toxic 
organics.  See  section  11  of  the  TDD  for 
today's  final  rule  for  a  detailed 
discussion  of  EPA's  monitoring  cost 
estimates  for  each  subcategory. 

2.  Methodology  for  Determining  Cost  & 
Loadings  for  the  433  Upgrade  Options 

In  the  NODA,  EPA  also  discussed 
alternative  options,  "413  to  433  Upgrade 
Option"  and  "All  to  433  Upgrade 
Option,"  and  an  associated  simplified 
cost  and  loadings  analysis  for  these 
upgrade  options.  EPA  provided 
estimates  of  compliance  costs,  pollutant 
reductions,  economic  impacts  and  cost- 
effectiveness  based  on  this  simplified 
analysis.  For  today's  final  rule,  EPA 
revised  its  upgrade  option  methodology 
and  performed  a  more  detailed  analysis 
of  compliance  costs  and  pollutant 
reductions,  incorporating  many  of  the 
comments  received  on  the  NODA  as 
previously  discussed. 

a.  Determining  Regulatory  Status 

EPA  reviewed  the  regulatory  status  for 
each  survey  questioimaire  (i.e.,  to 
confirm  whether  a  given  facility  was 
currently  regulated  by  part  413,  part 
433,  both,  or  neither).  Based  on  die 
applicability  section  of  part  413  and  433 
(see  40  CFR  413.01  and  433.11(c)  and 
(d)),  EPA  concluded  that  currently  all 
surveyed  facilities  included  in  the 
database  for  the  proposed  Metal 
Finishing  Job  Shop  and  Printed  Wiring 
Board  subcategories  are  regulated  by 
part  413  and/or  part  433.  EPA  first  used 
the  date  operations  began  at  the  facility 
(as  reported  in  the  survey  questionnaire) 
to  identify  the  appropriate  regulation. 
EPA  assumed  a  facility  was  subject  to 
part  433  if  it  began  operations  after  1982 
because  part  413  only  applies  to  indirect 
discharging  facilities  operating  before 
1982.  Next,  EPA  reviewed  effluent 
discharge  data  from  the  remaining 
facilities  to  determine  if  the  facility  was 
discharging  MP&M  process  wastewater. 
Finally,  for  facilities  for  which  EPA 
does  not  have  effluent  discharge  data, 
EPA  called  the  site  or  its  control 
authority  to  determine  the  regulatory 
status. 
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b.  Revised  Methodology  for  Estimating 
Pollutant  Loadings  and  Reductions: 
Upgrade  Options 

EPA  developed  a  methodology  to 
estimate  the  baseline  pollutant  loadings 
at  facilities  that  would  be  affected  by  the 
upgrade:  (1)  facilities  ciurently 
regulated  by  413  only;  and  (2)  facilities 
regulated  by  local  limits  or  general 
pretreatment  standards  only  (i.e.,  "local 
limits"  facilities).  EPA  also  performed  a 
sensitivity  analyses  on  facilities 
regulated  by  both  parts  413  and  433. 
Facilities  "regulated  by  local  limits  and 
general  pretreatment  standards  only" 
also  include  facilities  regiUated  by  other 
effluent  guideUnes  except  parts  413  or 
433.  EPA  notes  that  facilities  ciurently 
regulated  by  only  part  433  would  not  be 
affected  by  the  upgrade  and  EPA  did  not 
project  pollutant  removals  or 
compliance  costs  for  them. 

EPA's  pollutant  loadings  methodology 
also  distingmshes  between  "small"  and 
"large"  platers  ciurently  regulated  by 
part  413.  Part  413  defines  small  platers 
as  facilities  discharging  less  than  10,000 
gallons/day  of  process  wastewater. 
When  the  part  413  regulations  were 
promulgated,  EPA  made  provisions  to 
acconunodate  the  economic  condition  of 
"small"  platers  by  reducing  the 
numbers  of  regulated  metals  and 
allowing  an  alternative  requirements  for 
cyanide,  as  amenable  to  alkcdine 
chlorination  instead  of  total  cyanide. 
Consequently,  EPA  adjusted  its 
pollutant  loadings  methodology  for  the 
upgrade  options  to  account  for  the 
additional  parameters  that  small  platers 
would  need  to  treat  \see  section  9  of  the 
final  TDD  for  details  on  EPA's 
methodology  for  small  platers). 

For  treated  streams  at  affected 
facilities,  EPA  revised  methodology 
assumes  the  facilities  operate  their 
wastewater  treatment  systems  to  achieve 
the  LTAs  from  part  413.  This  is 
consistent  with  EPA's  guidance  that 
facilities  use  LTAs  (rather  than 
limitations  or  standards)  as  a  "target"  to 
design  their  treatment  systems.  For 
untreated  streams  at  affected  facilities, 
EPA  used  the  4-day  average  limit  for 
part  413.  As  discussed  in  the  NOD  A, 
EPA  concludes  this  is  appropriate 
because  these  facilities  are  complying 
with  existing  standards  at  the  end-of- 
pipe.  In  estimating  toxic  pollutant 
reductions  for  the  upgrade  options,  EPA 
compared  the  baseline  loadings  for 
affected  facilities  to  the  resulting 
loadings  if  these  affected  facilities 
treated  their  wastewater  to  achieve  the 
long-term  average  concentrations  (for 
existing  sources)  for  part  433. 

For  facilities  in  the  General  Metals 
subcategory  that  are  not  regulated  by 


either  part  413  or  part  433  (i.e.,  "local 
limits  facilities"),  EPA  altered  its  NODA 
methodology  to  incorporate  actual  local 
limits  data  and  to  include  analysis  of 
other  pollutant  parameters  (e.g.,  COD). 
Although  EPA  could  not  obtain  actual 
local  limits  for  all  facilities,  EPA 
gathered  local  limits  data  from  213 
POTWs  in  7  EPA  Regions  to  develop 
national  median  local  limit  values.  See 
DCN  17844,  section  24.7,  of  the  record 
for  a  listing  of  the  data  and  the  median 
value  for  each  parameter.  EPA  used  half 
the  national  median  local  limit  values  to 
approximate  long-term  average 
concentrations  for  all  treated  streams. 
EPA  used  the  national  median  for  all 
parameters  regulated  by  part  413  in 
untreated  streams.  EPA  applied  the  raw 
waste  load  based  on  the  subcategory- 
specific  unit  operations  data  for  all 
other  parameters  in-untreated  streams. 
EPA  then  estimated  the  pollutant 
loading  reductions  as  described  in  the 
previous  paragraph. 

In  the  NODA,  EPA  considered  two 
different  upgrade  options  for  indirect 
dischargers  in  the  General  Metals, 
Printed  Wiring  Boards,  and  Metal 
Finishing  Job  Shop  subcategories.  The 
first  option  upgrades  all  facilities 
regulated  by  part  413  (including  both 
large  and  small  platers)  to  meet  part  433 
standards.  The  second  option  upgrades 
only  large  platers  regulated  by  part  413 
and  facilities  not  regulated  by  parts  413 
or  433  (regulated  by  local  limits)  to  meet 
part  433  standards.  EPA  rejected  these 
upgrade  options  for  existing  indirect 
dischargers  as:  (1)  Greater  than  10%  of 
existing  indirect  dischargers  not  covered 
by  part  433  are  projected  to  close  at  the 
upgrade  option;  or  (2)  the  incremental 
compliance  costs  of  the  upgrade  options 
were  too  great  in  terms  of  toxic  removals 
(cost-effectiveness  values  (in  1981$)  in 
excess  of  $420/PE).  See  section  VI  for 
further  discussion  on  these  upgrade 
options  for  the  General  Metals,  Printed 
Wiring  Boards,  and  Metal  Finishing  Job 
Shop  subcategories. 

For  direct  dischargers,  EPA  also 
compared  the  baseline  pollutant 
loadings  from  the  pollutant  loading 
model  to  available  Discharge  Monitoring 
Report  (DMR)  data  reflecting  the 
measured  values  for  the  permitted 
parameters.  EPA  obtained  DMR  data  for 
eighteen  surveyed  direct  discharging 
facilities  in  EPA's  questionnaire 
database  for  the  General  Metals 
subcategory.  The  MP&M  model 
approach  utilizing  the  revised  baseline 
method  used  for  die  final  rule, 
calculates  lower  baseline  loadings  for 
twelve  of  these  eighteen  direct 
discharging  facilities  than  the  loadings 
reported  in  DMR  data  (see  DCN  17851. 
section  24.7).  Based  on  this  analysis, 


EPA  has  concluded  that  the  MP&M 
model  approach  utilizing  the  revised 
baseline  method  used  for  the  final  rule 
does  not  excessively  over-  or 
underestimate  baseline  pollutant 
loadings  and  EPA's  use  of  this  model 
approach  for  today's  final  rule  is  a 
reasonable  and  appropriate  basis  for 
today's  regulatory  determinations. 

c.  TIP  Changes  for  Upgrade 

In  evaluating  the  upgrade  options 
analyzed  for  the  final  rule,  EPA  also 
provided  TIP  credit  for  hydroxide 
precipitation  and  clarification 
treatments  for  metal-bearing  facilities 
that  use  dissolved  air  flotation  (DAF)  for 
metals  removal  (e.g.,  settling).  However, 
EPA  notes  that  "riP  credit  for  hydroxide 
precipitation  and  clarification  credit  to 
metal-bearing  facilities  using  DAF  for 
metals  removal  was  not  provided  in 
evaluating  options  to  achieve  the  more 
stringent  proposed  MP&M  limits.  EPA  is 
concerned  that  DAF  alone  would  not 
achieve  the  long-term  average 
concentrations  associated  with  the 
limitations  and  standards  considered  for 
the  subcategories  discharging  meteil- 
bearing  wastewaters.  Therefore,  EPA 
included  costs  associated  with  installing 
hydroxide  precipitation  and 
clarification  at  these  facilities  for  the 
final  rule. 

d.  Revised  Compliance  Cost  Estimates 
for  Upgrade  Analyses 

Based  on  conunents  to  the  NODA  and 
subsequent  discussions  with  industry 
representatives,  EPA  revised  its  analysis 
for  estimating  the  cost  of  compliance  for 
upgrading  facilities  to  meet  the  part  433 
existing  source  limitations  and 
standards.  Section  11  of  the  final  TDD 
describes  EPA's  final  methodology  in 
detail.  In  addition  to  the  costs  included 
in  the  NODA  analysis,  EPA's  final 
methodology  also  includes  costs  to: 

•  Increase  the  size  of  the  treatment 
train  (e.g.,  holding  tanks,  clarifier, 
gravity  thickening,  filter  press)  to  treat 
additional  wastewater  (which  had 
pollutant  concentrations  below  the  part 
413  standards  but  not  low  enough  to 
meet  the  option  limits  without 
treatment); 

•  lucrease  the  amount  of  treatment 
chemicals  to  account  for  treating 
additional  wastewaters  and  more 
stringent  LTAs; 

•  Increase  sludge  handling  and 
disposal  costs  due  to  the  treatment  of 
additional  streams  as  well  as  the  more 
stringent  long-term  averages  in  part  433; 

•  Install  and  operate  additional 
automated  controls  such  as  ORP  meters 
and  pH  meters; 

•  Provide  additional  operator 
training;  and 
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•  Increase  analytical  monitoring  costs 
for  small  platers  to  monitor  for  the 
additional  pollutants  covered  by  part 
433. 

3.  Revisions  to  Economic  &  Benefits 
Methodologies 

For  the  final  rule,  EPA  incorporated 
several  important  revisions  to  the 
economic  impact  and  benefits 
methodologies  from  the  NODA.  Section 
,  V  of  the  NODA  provides  a  detailed 
discussion  of  all  changes  incorporated 
in  the  economic  impact  and  benefits 
analyses  after  publication  of  the 
proposed  MP&M  rule  (see  67  FR  38752). 
In  addition,  based  on  NODA  comments 
the  Agency  further  refined  the  moderate 
impact  analysis.  As  previously 
discussed,  the  Economic, 
Environmental,  and  Benefits  Analysis 
(EEBA)  for  the  final  rule  provides  a 
complete  discussion  of  economic 
impact  and  benefits  methodologies  used 
in  the  final  rule  analyses. 

a.  Revisions  Incorporated  in  the 
Economic  Impact  Methodology  From 
the  NODA 

The  major  changes  to  the  economic 
impact  analyses  incorporated  from  the 
NODA  include:  (1)  Use  of  sector-specific 
thresholds  for  the  moderate  impact 
analysis  tests  (redefined  in  part  c  of  this 
section);  (2)  use  of  a  single  test,  based 
on  net  present  value,  to  assess  the 
potential  for  closures  (this  test  excludes 
consideration  of  liquidation  values  for 
aU  MP&M  facilities,  including  the  219 
facilities  that  reported  them  in  their 
response  to  the  MP&M  survey);  and  (3) 
use  of  estimated  baseline  capital  outlays 
in  the  calculation  of  cish  flow  for  the 
net  present  value  test.  Other  changes  to 
the  economic  impact  methodology 
include:  (1)  Use  of  revised  cost  pass- 
through  coefficients;  (2)  use  of  sector- 
specific  price  indices  in  updating 
survey  data;  (3)  adjusting  labor  costs  for 
facilities  that  report  abnormally  high 
labor  costs;  and  (4)  limiting  post- 
compliance  tax  shields  to  no  greater 
than  reported  baseline  taxes. 

b.  Using  Multiple  Years  of  Data  To 
Estimate  Sector-Specific  Moderate 
Impact  Threshold  Values 

As  part  of  its  facility  impact  analysis, 
the  Agency  assesses  whether  facilities 
may  incur  moderate  financial  impacts — 
financial  stress  short  of  closure — from 
regulatory  compliance.  To  assess  the 
occurrence  of  moderate  impacts,  the 
Agency  analyzes  the  change  in  two 
financial  measures — (1)  Pre-Tax  Return 
on  Assets  (PTRA);  and  (2)  hiterest 
Coverage  Ratio  (ICR) — against  threshold 
values  (e.g.,  after-tax  compliance  costs 
as  a  percentage  of  annual  revenues) 


indicating  weak,  but  still  viable, 
financial  performance. 

At  proposal,  EPA  used  single 
threshold  values  of  the  financial 
measures  for  all  MP&M  sectors. 
Commentors  argued  that  EPA  used 
thresholds  without  providing  any 
supporting  information  regarding  their 
predictive  value,  the  threshold  values 
chosen,  or  their  applicability.  EPA  finds 
that  using  threshold  values  that  vary  by 
industry  better  reflects  the  differences  in 
business  risks  and  operating 
circumstances  by  industry,  and  will 
provide  more  robust  analysis  of 
moderate  impacts.  In  response  to 
comments,  EPA  revised  this  approach 
for  the  NODA  to  use  threshold  values 
that  varied  by  MP&M  sector.  For  the 
NODA,  EPA  also  considered  using  an 
alternative  financial  measure — Pre-Tax 
Operating  Margin — instead  of  PTRA  for 
the  moderate  impact  analysis.  Since  the 
NODA,  EPA  continued  to  review  its 
moderate  impact  analysis  methodology, 
and  for  the  final  rule  analysis,  decided 
to  retain  the  financial  impact  measures 
Used  at  proposal:  PTRA  and  ICR.  Pre-tax 
return  on  assets  provides  stronger 
insight  into  operating  financial 
performance  and  is  a  better  indicator  of 
a  business'  ability  to  attract  capital  and 
remain  viable  than  operating  margin. 
However,  in  contrast  to  the  NODA,  EPA 
decided  to  use  multiple  years  of  data  for 
developing  the  threshold  values  for  the 
final  rule.  Using  multiple  years  of  data 
increases  the  number  of  observations  on 
which  the  moderate  impact  thresholds 
are  based  and  reduces  the  likelihood 
that  threshold  values  will  reflect 
anomalous  conditions  that  could  arise 
from  using  only  a  single  year  of  data. 

EPA  calculated  the  thresholds  using 
income  and  financial  structure 
information  by  4-digit  SIC  code  from  the 
Risk  Management  Association  (RMA) 
Annual  Statement  Studies  for  eight 
years  from  1994  to  2001.  The  RMA  data 
set  provides  quartile  values  derived 
from  statements  of  commercial  bank 
borrowers  and  loan  applicants  for  firms 
having  less  than  $250  million  in  total 
assets.  EPA  used  the  lowest  25 
percentile  values,  by  industry,  from  the 
RMA  data  set  as  the  basis  for  the 
moderate  impact  thresholds.  The  RMA 
data  set  captures  a  limited  industry 
segment,  because  the  data  set  likely 
omits  firms  with  too  weak  financi^ 
performance  to  seek  bank  loans  and  also 
omits  firms  that  use  the  public 
securities  markets  or  other  non-bank 
sources  to  obtain  capital.  However,  it  is 
difficult  to  know  what  kind  of  bias,  if 
any,  is  introduced  into  the  analysis  by 
these  limitations.  On  balance,  because 
EPA  used  impact  thresholds  based  on 
the  25th  percentile  of  values  reported 


for  borrowers  and  loan  applicants,  EPA 
estimates  that  the  basis  for  the  moderate 
impact  thresholds  is  conservative — i.e., 
we  are  more  likely  to  err  in  finding  that 
a  business  is  in  moderate  financial 
stress  than  in  finding  that  a  facility  is 
not  in  moderate  financial  stress. 

EPA  notes  that  RMA  did  not  provide 
data  for  all  4-digit  SIC  codes  associated 
with  an  MP&M  sector.  Therefore,  for 
sectors  with  missing  data  for  some  4- 
digit  SIC  codes,  EPA  calculated  the 
weighted  average  of  threshold  values 
based  only  on  those  4-digit  SIC  codes 
for  which  data  were  provided.  This 
treatment  assumes  that  the  financial 
characteristics  of  the  omitted  SIC  code 
segments  are  the  same  as  the  weighted 
average  of  SIC  code  segments  that  were 
included  in  the  analysis  for  a  given 
MP&M  sector.  See  Chapter  5  of  the 
EEBA  for  the  final  rule  for  a  detailed 
discussion  of  the  analysis  of  moderate 
impacts. 

c.  Revisions  Incorporated  in  the  Benefits 
Methodology  from  the  NODA 

Major  revisions  to  the  benefits 
methodology  incorporated  bom  the 
NODA  include:  (1)  Changes  to  the 
human  health  methodology;  (2)  use  of  a 
weight-of-evidence  approach  in 
evaluating  national  benefit  estimates; 
and  (3)  use  of  revised  models  in  the 
Ohio  case  study  analysis.  EPA  also  uses 
revised  data  on  characteristics  of 
POTWs  receiving  discharges  frx>m  the 
sample  MP&M  facilities,  as  discussed  in 
the  NODA. 

Two  revisions  to  the  human  health 
benefits  methodology  incorporated  from 
the  NODA  include:  (1)  Use  of  revised 
assumptions  and  updated  model 
parameters  in  the  analysis  of 
neurological  effects  from  lead  exposure 
in  preschool  children;  and  (2)  use  of  a 
revised  drinking  water  intake  database 
for  estimating  human  health  effects  from 
consumption  of  contaminated  drinking 
water.  TTie  Agency  did  not  incorporate 
cancer  effects  from  exposure  to  lead  in 
the  final  rule  analysis  because  these 
effects  appeared  negligible. 

The  use  of  the  weight-of-evidence 
approach  for  estimating  national 
benefits  is  one  of  the  most  important 
revisions  to  the  benefits  methodology 
incorporated  from  the  NODA.  As 
discussed  in  the  NODA.  EPA 
traditionally  estimates  national  level 
costs  and  benefits  by  extrapolating 
analytic  results  from  sample  facilities  to 
the  national  level  using  sample  facility 
survey  weights.  These  sample  facility 
weights  are  based  on  sample  facility 
characteristics  only  and  do  not  account 
for  characteristics  of  water  bodies 
receiving  discharges  from  the  sample 
MP&M  facilities  or  for  the  size  of  die 
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population  residing  in  the  vicinity  of 
the  sample  MP&M  facilities.  These 
additional  variables,  however,  are  likely 
to  affect  the  occurrence  and  size  of 
benefits  associated  with  reduced 
discharges  from  MP&M  facilities. 
Omission  of  benefit-related 
characteristics  in  designing  the  original 
sample  fr^me  may  lead  to  conditional 
bias  in  benefit  estimates.  To  vahdate  the 
general  conclusions  that  EPA  draws 
from  its  main  analysis  based  on  the 
traditional  benefit  estimation  method, 
EPA  also  estimated  national  level 
benefits  for  the  final  rule  using  two 
alternative  extrapolation  methods. 
Detailed  discussion  of  the  alternative 
extrapolation  methods  can  be  foimd  in 
die  NODA  (see  67  FR  38752),  section 
K.E  and  F  of  this  preamble,  and  in  the 
EEBA  for  the  final  rule. 

As  discussed  in  the  NODA,  EPA 
submitted  its  case  study  analysis  of 
recreational  benefits  for  an  official  peer 
review.  The  peer  review  was  favorable 
and  concluded  that  EPA  had  done  a 
competent  job.  Peer  reviewers,  however, 
provided  several  suggestions  for  further 
improvements  in  the  emalysis.  The 
Agency  made  most  of  the  recommended 
changes  to  the  Ohio  model,  as  discussed 
in  the  NODA  [see  67  FR  38752).  This 
revised  model  is  used  in  the  analysis 
supporting  today's  final  rule. 

However,  EPA  did  not  include 
multiple  day  trips  in  the  benefit 
estimates  from  improvements  in 
recreational  opportunities  due  to 
reduced  MP&M  discharges,  as  it  was 
suggested  by  the  peer  reviewers.  The 
Ohio  case  study  focuses  on  single  day 
trips  because  data  for  single  day  trips 
are  more  complete  and  because  the 
majority  of  recreational  trips  are  single 
day  trips.  Thus,  EPA  estimated  changes 
in  per  trip  values  from  improved  water 
quality  for  single  day  trips  only.  The 
Agency  decided  not  to  approximate 
welfare  gain  to  participants  in  multi-day 
recreational  trips  based  on  the  single- 
day  trip  values  because  multi-day 
recreational  trips  are  likely  to  differ 
from  single  day  trips  for  a  number  of 
reasons:  overnight  trips  may  include 
multiple  piuposes  and  destinations;  the 
individual  chooses  not  only  to  take  a 
trip  and  the  trip's  destination,  but  the 
length  of  the  trip;  and  the  length  of  stay 
has  costs  that  are  not  connected  to  travel 
costs.  The  Agency  acknowledges  that 
excluding  multiple  day  trips  from  this 
analysis  is  likely  to  result  in 
understatement  of  benefits  from  water 
quality  improvements.  Detailed 
discussion  of  the  Ohio  case  study  can  be 
foimd  in  the  EEBA  for  the  final  rule. 

EPA  did  not  incorporate  changes  to 
the  recreational  benefits  methodology 
used  in  the  national-level  analysis  from 


the  NODA.  In  estimating  benefits  bom 
improved  boating  and  wildlife  viewing 
opportunities  for  the  final  rule,  EPA 
considers  oidy  individuals  taking  single 
day  trips  due  to  insufficient  data  on  per 
multi-day  trjp  benefits  from  water 
quality  improvements.  Both  individueils 
taking  single  day  trips  and  those  who 
take  multiple  day  trips  to  local  water 
bodies  were  considered  in  the  NODA 
analysis  of  recreational  benefits. 
Similarly  to  the  Ohio  case  study, 
excluding  multiple  day  trips  from  the 
national  analysis  is  likely  to  result  in 
understatement  of  recreational  benefits 
from  water  quality  improvements. 

d.  POTW  Administrative  Cost  and 
POTW  Benefits  Analyses 

EPA  received  several  comments  to  the 
proposal  on  the  use  of  EPA's  1997 
POTW  survey  in  the  analysis  of  POTW 
administrative  costs  and  benefits  from 
improved  quality  of  sewage  sludge. 
Commentors  stated  that  EPA 
overestimated  pollutant  loadings, 
economic  benefits,  and  environmental 
benefits  associated  with  improved 
sludge  quality.  Commentors  also  stated 
that  EPA  underestimated  the 
administrative  costs  associated  with 
implementing  the  mle.  They  provided 
new  information  on  POTW 
characteristics  which  EPA  used  to  revise 
assumptions  and  its  analysis  of  POTW 
administrative  costs  and  benefits  for  the 
final  nde.  Specifically,  the  Association 
of  Metropolitan  Sewerage  Agencies 
(AMSA)  provided  EPA  with  comments 
on  the  proposed  MP&M  rule  and 
supplemented  these  comments  with  a 
spreadsheet  database.  The  database 
contains  data  from  an  AMSA  formulated 
survey  and  covers  responses  from  176 
POTWs,  representing  66  pretreatment 
programs.  The  AMSA  survey  was 
conducted  to  verify  data  from  EPA's 
survey  of  POTWs,  and  therefore, 
included  similar,  although  fewer, 
variables  compared  to  EPA's  survey. 

EPA  used  some  of  the  data  provided 
in  AMSA's  siuvey  to  revise  its  own 
analyses  of  POTW  administrative  costs 
of  the  proposed  MP&M  rule.  Elements  of 
the  administrative  cost  analysis  include: 
(1)  The  estimated  number  of  indirect 
disch^ers;  and  (2)  the  imit  costs  of 
certain  permitting  activities,  including 
permit  implementation,  sampling,  and 
sample  analysis.  EPA  found  that 
although  AMSA  estimates  of  the 
number  of  indirect  dischargers  and  the 
unit  costs  of  permitting  activities  are 
consistent  with  the  EPA's  estimates 
used  for  the  proposed  rule  analysis, 
their  estimate  neglected  to  take  into 
accoimt  that  not  all  MP&M  indirect 
discharging  facilities  would  have  been 
required  to  meet  the  proposed 


standards.  DCN  37500,  section  25.4.1, 
provides  comparisons  between  AMSA's 
and  EPA's  estimates.  EPA  added  to  its 
analysis  using  the  AMSA  data  include: 
(1)  Screening  costs  for  POTWs  that  do 
not  currently  operate  imder  a 
pretreatment  program;  and  (2)  oversight 
costs  associated  with  implementing 
various  regulatory  options.  The  revised 
methodology  for  POTW  administrative 
costs  analysis  is  presented  in  EEBA 
Appendix  F. 

EPA  also  used  the  AMSA  data  to 
revise  the  POTW  benefits  methodology. 
Elements  of  the  POTW  benefits  analysis 
EPA  verified  using  the  AMSA  siuvey 
include:  (1)  Percentage  of  metal  loadings 
contributed  by  MP&M  facilities;  and  (2) 
the  number  of  MP&M  facilities  served 
by  POTWs. 

AMSA  also  provided  additional 
information  on  the  number  of  POTWs 
(and  percentage  of  total  annual  dry 
metric  tons  of  POTW  biosolids) 
currently  meeting  metals  limitations  in 
the  "Standards  for  the  Use  or  Disposal 
of  Sewage  Sludge,"  (40  CFR  part  503), 
and  reasons  why  POTWs  may  choose  to 
not  land  apply  biosolids.  These 
nationally-applicable  standards  set  the 
general  requirements,  management 
practices,  operational  standards  and 
monitoring  and  reporting  requirements 
for  the  final  use  and  disposal  of 
biosolids.  AMSA's  survey  data  includes 
the  following  reasons  for  not  land 
applying  qualifying  biosolids:  (1)  Land 
was  not  available  for  application  of 
sewage  biosolids;  (2)  other  biosolids 
use/disposal  practices  were  less 
expensive  than  land  application;  (3) 
pathogen/vector  reduction  requirements 
could  not  be  met  at  an  acceptable  cost; 
and  (4)  local  regulations  or  opposition 
to  land  application.  EPA  revised  the 
POTW  benefits  methodology  according 
to  the  results  of  the  joint  analysis  of  the 
EPA  and  AMSA  surveys.  The  revised 
methodology  for  POTW  benefits 
analyses  is  presented  in  EEBA  Chapter 
16. 

4.  Determining  POTW  Percent  Removal 

Estimates 

As  discussed  in  the  proposed  rule, 
EPA  solicited  comment  on  potential 
changes  to  the  methodology  for 
estimating  the  pollutant  reduction  (i.e., 
percent  removal)  used  in  EPA's  pass 
through  analysis  for  identifying 
pollutants  requiring  pretreatment 
standards  (see  66  FR  476).  For  today's 
final  nde,  EPA  has  not  changed  the 
POTW  pass-through  analysis  because 
EPA  is  not  promulgating  any  new 
pretreatment  standards  for  indirect 
dischargers.  ~ 
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V.  Scope/Applicability  of  the  Final 
Regulation 

A.  General  Ovenriew  and  Wastewaters 
Covered 

As  previously  explained,  today's  final 
rule  only  applies  to  directiy  discharged 
wastewaters  generated  from  oily 
operations  at  existing  or  new  industrial 
facilities  (including  Federal,  State  and 
local  government  facilities).  These 
facilities  are  engaged  in  manufactiuing, 
rebuilding,  or  maintenance  of  metal 
parts,  products  or  machines  to  be  used 
in  one  of  the  following  industrial 
sectors: 

•  Aerospace; 

•  Aircr^; 

•  Bus  and  Truck; 

•  Electronic  Equipment; 

•  Hardware; 

•  Household  Equipment; 

•  Instruments; 

•  Miscellaneous  Metal  Products; 

•  Mobile  Industrial  Equipment; 

•  Motor  Vehicle; 

•  Office  Machine; 

•  Ordnance; 

•  Precious  Metals  and  Jewelry; 

•  Railroad; 

•  Ships  and  Boats;  and 

•  Stationary  Industrial  Equipment. 
EPA  identified  sixteen  industrial 

sectors  as  comprising  the  MP&M 
category.  These  sectors  manufactiue, 
maintain  and  rebuild  metal  products 
under  more  than  200  different  SIC  codes 
(see  die  TDD  for  a  listing  of  typical  SIC 
codes  and  NAICs  codes).  EPA  is  not 
revising  limitations  and  standards  for 
three  proposed  industrial  sectors  [e.g., 
Job  Shops,  Printed  Wiring  Board,  and 
Steel  Forming  &  Finishing). 

Facilities  in  any  one  of  the  sixteen 
industrial  sectors  in  the  MP&M  category 
are  subject  to  this  rule  only  if  they 
directly  discharge  process  wastewaters 
resulting  from  one  or  more  of  the 
following  oily  operations:  Abrasive 
blasting;  adhesive  bonding;  alkaline 
cleaning  for  oil  removal;  alkaline 
treatment  without  cyanide;  aqueous 
degreasing;  assembly/disassembly; 
burnishing;  calibration;  corrosion 
preventive  coating  (as  specified  at  40 
CFR  438.2(c)  and  appendix  B  of  part 
438);  electrical  discharge  machining; 
floor  cleaning  (in  process  area); 
grinding;  heat  treating;  impact 
deformation;  iron  phosphate  conversion 
coating;  machining;  painting-spray  or 
brush  (including  water  ciutains); 
polishing;  pressiue  deformation;  solvent 
degreasing;  steam  cleaning;  testing  [e.g., 
hydrostatic,  dye  penetrant,  ultrasonic, 
magnetic  flux);  thermal  cutting; 
tiunbling/barrel  finishing/mass 
finishing/vibratory  finishing;  washing 
(finished  products);  welding;  wet  air 


pollution  control  for  organic 
constituents;  and  nimierous  sub- 
operations  widiin  those  listed  in  this 
paragraph.  In  addition,  process 
wastewater  also  results  from  associated 
rinses  that  remove  materials  that  the 
preceding  processes  deposit  on  the 
surface  of  die  workpiece.  These  oily 
operations  are  defined  in  section  4  of 
the  TDD  and  appendix  B  of  today's  final 
rule.  In  addition,  today's  final  rule  does 
not  apply  to  direct  discharges  of 
wastewaters  that  are  otherwise  covered 
by  other  effluent  limitations  guidelines. 

As  was  the  case  at  proposai,  EPA 
defines  process  wastewater  for  the  final 
rule  to  include  wastewater  discharges 
from  the  following  activities:  (1) 
Wastewater  fitim  air  pollution  control 
devices;  and  (2)  washing  vehicles  only 
when  it  is  a  preparatory  step  prior  to 
performing  an  oily  operation  (e.g.,  prior 
to  disassembly  to  perform  engine 
maintenance  or  rebuilding).  EPA  has 
adopted  this  approach  for  the  final  rule 
due  to  the  potential  of  these  unit 
operations  to  produce  significant 
quantities  of  pollutants  in  wastewaters 
(see  66  FR  433  to  434). 

Not  subject  to  this  final  nde  are  non- 
process  wastewater  discharges  which 
include  the  following:  Sanitary 
wastewater,  non-contact  cooling 
wastewater,  laundering  wastewater,  and 
non-contact  storm  water.  In  addition, 
non-process  wastewater  also  includes 
wastewater  discharges  from  non- 
industrial  sources  such  as  residential 
housing,  schools,  churches,  recreational 
parks,  shopping  centers,  and  wastewater 
discharges  from  gas  stations,  utility 
plants,  and  hospitals. 

In  addition  to  non-process 
wastewater,  the  final  rule  does  not 
apply  to  wastewater  generated  from:  (1) 
Gravure  cylinder  and  metallic 
platemaking  conducted  within  or  for 
printing  and  publishing  facilities;  (2) 
bilge  water  on  ships  afloat;  (3) 
electroplating-type  operations  during 
semiconductor  wafer  manufacturing  or 
wafer  fabrication  processes  occiuring  in 
a  "clean  room"  environment;  (4)  the 
washing  of  cars,  aircraft  or  other 
vehicles  when  it  is  performed  only  for 
aesthetic/cosmetic  purposes;  (5)  MP&M 
operations  at  gasoline  stations  (SIC  code 
5541)  or  vehicle  rental  facilities  (SIC 
code  7514  or  7519);  or  (6)  unit 
operations  performed  by  drum 
reconditioners/refurbishers  to  prepare 
metal  drums  for  reuse.  The  final  rule 
does  not  include  these  non-process 
wastewaters  within  the  scope  of  the  rule 
for  the  reasons  explained  in  the 
preamble  to  the  proposed  rule  (see  66 
FR  433).  EPA  received  no  comments  on 
the  proposal  or  NODA  that  have  caused 
the  Agency  to  change  its  mind  about  the 


approach  it  proposed  and  has  now 
adopted. 

EPA  is  also  not  promulgating 
limitations  and  standards  for  facilities 
in  the  Shipbuilding  Dry  Dock 
subcategory.  Today's  final  rule  does  not 
cover  wastewater  generated  on-board 
ships  and  boats  when  they  are  afloat 
(that  is,  not  in  dry  docks  or  similar 
structures),  flooding  water,  and  dry 
dock  ballast  water  (see  66  FR  445).  For 
U.S.  military  ships,  EPA  is  in  the 
process  of  establishing  standards  to 
regulate  discharges  of  wastewater 
generated  on-board  these  ships  when 
they  are  in  U.S.  waters  and  are  afloat 
under  the  Uniform  National  Discharge 
Standards  (UNDS)  pursuant  to  section 
312(n)  of  the  CWA  [see  64  FR  25125, 
May  10,  1999). 

Finally,  today's  nde  does  not  apply  to 
maintenance  or  repair  of  metal  parts, 
products,  or  machines  that  takes  place 
only  as  ancillary  activities  at  facilities 
not  included  in  the  sixteen  MP&M 
industrial  sectors.  EPA  estimates  that 
these  ancillary  repair  and  maintenance 
activities  woxild  typically  discharge  de 
minimis  quantities  of  process 
wastewater.  For  example,  wastewater 
discharges  from  repair  of  metal  parts  at 
oil  and  gas  extraction  facilities  are  not 
subject  to  today's  final  rule.  The  Agency 
finds  that  permit  writers  will  establish 
limits  using  best  professional  judgment 
(BPJ)  to  regulate  wastewater  discharges 
frtim  ancillary  waste  streams  for  direct 
dischargers  [see  66  FR  433).  EPA  has  not 
received  any  information  during  the 
rulemaking  that  woidd  contradict  this 
conclusion. 

.B.  Subcategorization 

For  today's  final  rule,  EPA  is 
subcategorizing  the  MP&M  point  source 
category  based  on  the  unit  operations 
described  in  more  detail  in  section  4  of 
the  TDD,  and  is  estabUshing  limitations 
and  standards  for  direct  dischargers  in 
the  Oily  Wastes  subcategory  (subpart  A). 

The  Oily  Wastes  subcategory  applies 
to  wastewaters  generated  from  "oily 
operations"  that  are  not  otherwise 
covered  by  other  effluent  limitations 
guidelines.  EPA  has  previously  defined 
"oily  operations"  in  section  V.A  and  at 
40  CFR  438.2(f)  and  appendix  B  of 
today's  final  rule. 

Facilities  engaged  in  the  manufacture, 
overhaul  or  heavy  maintenance  of 
railroad  engines,  cars,  car-wheel  trucks, 
or  siinilar  parts  or  machines  ("railroad 
overhaul  or  heavy  maintenance 
facilities")  typically  perform  different 
unit  operations  than  railroad  line 
maintenance  fecilities.  Railroad  line 
maintenance  facilities  only  perform  one 
or  more  of  the  following  unit  operations 
including;  Assembly/disassembly,  floor 
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cleaning,  maintenance  machining 
(wheel  truing),  touch-up  painting,  and 
washing.  Railroad  overhaul  or  heavy 
maintenance  facilities  typically  perform 
the  following  unit  operations: 
Assembly/disassembly,  floor  cleaning, 
maintenance  machining  (wheel  truing), 
touch-up  painting,  washing,  abrasive 
blasting,  alkaline  cleaning,  aqueous 
degreasing,  corrosion  preventive 
coating,  electrical  discharge  machining, 
grinding,  heat  treating,  impact   • 
deformation,  painting,  plasma  arc 
machining,  polishing,  pressiu-e 
deformation,  soldering/brazing, 
stripping  (paint),  testing,  thermal 
cutting,  and  welding.  Wastewater 
discharges  from  raihoad  line 
maintenance  facilities  (as  defined  at  40 
CFR  438.2(h))  are  not  subject  to  today's 
final  rule.  Wastewater  discharges  from 
railroad  overhaul  or  heavy  maintenance 
facilities  (as  defined  at  40  CFR  438.2(i)) 
may  be  covered  by  subpart  A  of  this 
part,  the  Metal  Finishing  Point  Source 
Category  (40  CFR  part  433),  or  by  other 
effluent  limitations  guidelines,  as 
applicable. 

VI.  The  Final  Regulation 

This  section  describes,  by 
subcategory,  the  option(s)  considered 
and  selected  for  today's  final  rule.  For 
each  subcategory,  EPA  provides  a 
discussion,  as  applicable,  for  the 
regulatory  levels  that  EPA  considered 
for  regxilation  (i.e.,  BPT,  BCT,  BAT, 
NSPS,  PSES,  PSNS).  For  a  detailed 
discussion  of  all  technology  options 
considered  in  the  development  of 
today's  final  rule,  see  the  proposal  [see 
66  FR  447),  the  NODA  (see  67  FR  38797) 
or  section  9  of  the  TDD  for  today's  final 
rule. 

Based  on  the  record  of  information 
supporting  the  final  MP&M  rule,  EPA 
has  determined  that  the  selected 
technology  for  the  Oily  Wastes 
subcategory  is  technically  available. 
EPA  used  the  appropriate  technologies 
for  developing  today's  limitations  for 
existing  direct  dischargers  (BPT  and 
BCT)  in  one  MP&M  subcategory  listed 
in  the  January  2001  proposal  (Oily 
Wastes).  EPA  has  also  determined  that 
each  technology  it  selected  as  the  basis 
for  the  final  limitations  or  standards  has 
efiluent  reductions  commensurate  with 
compliance  costs  and  is  economically 
achievable  for  the  applicable 
subcategory.  EPA  also  considered  the 
age.  size,  processes,  and  other 
engineering  factors  pertinent  to  facilities 
in  the  scope  of  the  final  regulation  for 
the  piupose  of  evaluating  3ie 
technology  options.  None  of  these 
factors  provides  a  basis  for  selecting 
different  technologies  from  those  EPA 
has  selected  as  its  technology  options 


for  today's  rule  (see  section  6  of  the  TDD 
for  the  final  rule  for  further  discussion 
of  EPA's  analyses  of  these  factors). 

EPA  consiclered  the  use  of  a  low-flow 
cutoff  as  the  principal  means  for 
reducing  economic  impacts  on  small 
businesses  and  administrative  burden 
for  control  authorities  associated  with 
certain  treatment  technologies  it 
considered.  EPA  did  not  identify  any 
regulatory  scheme  incorporating  a  low- 
flow  cutoff  for  direct  dischargers  that 
would  assist  EPA  in  meeting  these 
objectives.  EPA  notes  that  all  direct 
dischargers  require  a  NPDES  discharge 
permit  regardless  of  wastewater 
discharge  flow  voliune. 

The  new  source  performance 
standards  (NSPS)  EPA  is  today 
establishing  represent  the  greatest 
degree  of  effluent  reduction  achievable 
through  the  best  available  technology.  In 
selecting  its  technology  basis  for  today's 
new  source  standards  (NSPS)  for  the 
Oily  Wastes  subcategory  being 
promulgated  today,  EPA  considered  all 
of  the  factors  specified  in  CWA  section 
306,  including  the  cost  of  achieving 
effluent  reductions.  EPA  used  the 
appropriate  technology  option  for 
developing  today's  standards  for  new 
direct  dischargers  in  the  Oily  Wastes 
subcategory.  The  new  soiure  technology 
basis  for  the  Oily  Wastes  subcategory  is 
equivalent  to  the  technology  bases  upon 
which  EPA  is  setting  BPT  and  BCT  (see 
Chapter  9  of  the  EEBA).  EPA  has 
thoroughly  reviewed  the  costs  of  such 
technologies  and  has  concluded  that 
such  costs  do  not  present  a  barrier  to 
entry.  The  Agency  also  considered 
energy  requirements  and  other  non- 
water  quality  environmental  impacts  for 
the  new  soiuce  technology  basis  and 
found  no  basis  for  any  different 
standards  from  those  selected  for  NSPS. 
Therefore,  EPA  concluded  that  the 
NSPS  technology  basis  chosen  for  the 
Oily  Wastes  subcategory  constitute  the 
best  available  demonstrated  control 
technology.  For  a  discussion  on  the 
compliance  date  for  new  sources,  see 
section  XI  of  today's  final  rule. 

EPA  decided  not  to  establish 
limitations  for  existing  soiuces  for  seven 
subcategories  listed  in  the  January  2001 
proposal  (General  Metals,  Metal 
Finishing  Job  Shops,  Printed  Wiring 
Boards,  Non-Chromiiun  Anodizers. 
Steel  Forming  &  Finishing,  Railroad 
Line  Maintenance,  and  Shipbuilding 
Dry  Dock).  EPA  also  decided  not  to 
establish  standards  for  new  soiuces  for 
the  same  seven  subcategories.  Finally, 
EPA  decided  not  to  establish  standards 
for  new  and  existing  indirect 
dischargers  (PSES  and  PSNS)  for  all 
eight  subcategories  listed  in  the  January 
2001  proposal.  EPA.'s  bases  for  not 


promulgating  revised  limitations  and 
standards  for  these  subcategories  are 
explained  in  the  following  sections. 

A.  General  Metals  Subcategory 

EPA  is  not  revising  or  establishing 
any  limitations  or  standards  for  facilities 
that  would  have  been  subject  to  this 
subcategory.  Such  facilities  will 
continue  to  be  regulated  by  the  General 
Pretreatment  Standards  (part  403),  local 
limits,  permit  limits,  and  parts  413  and/ 
or  433,  as  applicable. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

EPA  proposed  to  establish  BPT 
limitations  for  existing  direct 
dischargers  in  the  General  Metals 
subcategory  based  on  the  Option  2 
technology.  EPA  evaluated  the  cost  of 
achieving  effluent  reductions,  pollutant 
reductions,  and  the  economic 
achievability  of  compliance  with  BPT 
limitations  based  on  the  Option  2 
technology  and  the  level  of  the  pollutant 
reductions  resulting  from  compliance 
with  such  limitations.  EPA  has  decided 
not  to  establish  BPT  limitations  for 
existing  direct  dischargers  in  the 
proposed  General  Metals  subcategory. 
The  2001  proposal  also  contains 
detailed  discussions  on  why  EPA 
rejected  BPT  limitations  based  on  other 
BPT  technology  options  (see  66  FR  452). 
The  information  in  the  record  for 
today's  final  rule  provides  no  basis  for 
EPA  to  change  this  conclusion. 

EPA  proposed  Option  2  as  a  basis  for 
establishing  BPT  limitations  for  the 
General  Metals  subcategory.  Option  2 
technology  includes  the  following:  (1) 
In-process  flow  control  and  pollution 
prevention;  (2)  segregation  of 
wastewater  streams;  (3)  preliminary 
treatment  steps  as  necessary  (including 
oils  removal  using  chemical  emulsion 
breaking  and  oil-water  separation, 
alkaline  chlorination  for  cyanide 
destruction,  reduction  of  hexavalent 
chromiiun,  and  chelation  breaking);  (4) 
chemical  precipitation  using  sodium 
hydroxide;  (5)  sedimentation  using  a 
clarifier;  and  (6)  sludge  removal  (i.e., 
gravity  thickening  and  filter  press).  See 
section  9  of  the  TDD  fcr  today's  final 
rule  for  additional  technical  details  on 
the  Option  2  technology. 

Those  facilities  potentially  regulated 
in  the  General  Metals  subcategory 
include  facilities  that  are  currently 
subject  to  effluent  limitations  guideline 
regulation  imder  part  433  as  well  as 
facilities  not  currently  subject  to 
national  regulation.  Approximately  263 
of  the  266  existing  General  Metals  direct 
dischargers  (estimated  from  survey 
weights  for  31  surveyed  facilities)  are 
currently  covered  by  the  Metal 
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Finishing  effluent  guidelines  at  part 
433.  The  remaining  three  faciUties 
(estimated  from  a  siu^'ey  weight  for  one 
siurveyed  facility)  are  currently  directly 
discharging  metal-bearing  wastewaters 
(e.g.,  salt  bath  descaling,  UP-37)  but  are 
not  covered  by  existing  Metal  Finishing 
effluent  guidelines.  EPA's  review  of 
discharge  monitoring  data  and  unit 
operations  for  this  siuveyed  non-433 
General  Metals  facility  (with  a  survey 
weight  of  approximately  three)  indicates 
that  this  facility  is  already  achieving 
part  433  limitations  because  this  facility 
has  discharges  that  closely  mirror  those 
required  by  part  433. 

The  facilities  that  are  ciurently 
subject  to  part  433  regulations  and  those 
facilities  achieving  part  433  discharge 
levels,  in  most  cases,  have  already 
installed  effective  pollution  control 
technology  that  includes  many  of  the 
components  of  the  Option  2  technology. 
Approximately  30  percent  of  the  direct 
discharging  facilities  in  the  General 
Metals  subcategory  ciurently  employ 
chemical  precipitation  followed  by  a 
clarifier.  Further,  EPA  estimates  that 
compliance  with  BPT  limitations  based 
on  the  Option  2  technology  would  result 
in  no  closiues  of  the  existing  direct 
dischargers  in  the  General  Metals 
subcategory.  EPA  also  notes  that  the 
adoption  of  this  level  of  control  would 
also  represent  a  further  reduction  in 
pollutants  discharged  into  the 
environment  by  facilities  in  this 
subcategory.  For  facilities  in  the  General 
Metals  subcategory  at  Option  2,  EPA 
estimates  an  annual  compliance  cost  of 
$23.7  million  (2001$).  Using  the  method 
described  in  Table  IV-2  to  estimate 
baseline  pollutant  loadings,  EPA 
estimates  Option  2  pollutant  removals 
of417, 4  77  poimds  of  conventional 
pollutants  and  33,716  poimds  of  priority 
metal  and  organic  pollutants  from 
current  discharges  into  the  Nation's 
waters. 

Evaluated  under  its  traditional 
yardstick,  EPA  calculated  that  the 
effluent  reductions  are  achieved  at  a 
cost  of  $18.1/poimd-pollutant  removed 
(2001$)  for  the  General  Metals 
subcategory  at  Option  2.  To  estimate  all 
pounds  of  pollutant  removed  by  Option 
2  technology  for  direct  dischargers  in 
the  General  Metals  subcategory,  EPA 
used  the  method  described  in  Table  IV- 
2  to  estimate  baseline  pollutant 
loadings,  and  the  sum  of  Chemical 
Oxygen  Demand  (COD)  pounds 
removed  plus  the  sum  of  all  metals 
pounds  removed  to  measure  the 
pollutant  removal  as  compared  to 
compliance  costs.  EPA  used  the 
combination  of  COD  pounds  removed 
plus  the  sum  of  all  metals  pounds 


removed  to  avoid  any  significant  double 
counting  of  pollutants. 

As  previously  stated,  EPA  received 
many  comments  on  its  estimation  of 
baseline  pollutant  loadings  and 
reductions  for  the  various  options 
presented  in  the  January  2001  proposal. 
In  response  to  these  comments.  EPA 
solicited  comment  in  the  June  2002 
NODA  on  alternative  methods  to 
estimate  baseline  pollutant  loadings. 
Commentors  on  the  NODA  were 
generally  supportive  of  EPA's 
alternative  methods  to  estimate  baseline 
pollutant  loadings.  In  particular, 
commentors  noted  that  more  accurate 
estimates  of  baseline  pollutant  loadings 
could  be  achieved  by  using  DMR  data. 
In  response  to  these  NODA  comments, 
EPA  combined  the  alternative  methods 
in  the  NODA  into  the  EPA  Cost  & 
Loadings  Model  for  the  final  rule  (see 
Table  IV-2). 

EPA  also  received  comment  on  the 
parameter  or  parameters  it  should  use 
for  estimating  total  pounds  removed  by 
the  selected  technology  option.  EPA 
selected  the  sum  of  COD  and  all  metals 
pounds  removed  for  the  final  rule  to 
compare  effluent  reductions  and 
compliance  costs.  This  approach 
avoided  any  significant  double  counting 
of  pollutants  and  also  provided  a 
reasonable  estimate  of  total  pounds 
removed  by  Option  2  for  the  General 
Metals  subcategory.  As  more  fully 
described  in  the  TDD,  Option  2 
technology  segregates  wastewaters  into 
at  least  five  different  waste  streams, 
each  of  which  have  one  or  two 
treatment  steps.  For  example,  segregated 
oily  wastewaters  have  two  treatment 
steps  under  Option  2  technology  as  they 
are  first  treated  by  chemical  emulsion 
breaking/oil  water  separation  and  then 
by  chemical  precipitation  and 
sedimentation.  These  segregated 
wastestreams  can  be  loosely  grouped 
together  as  either  oily  wastewaters  or 
metal-bearing  wastewaters.  EPA  use  of 
COD  poimds  removed  for  Option  2 
technology  generally  represents  the 
removal  of  pollutants  from  the 
segregated  oily  wastewaters.  EPA  use  of 
total  metals  pounds  removed  for  Option 
2  technology  generally  represents  the 
removal  of  pollutants  from  the 
segregated  metal-bearing  wastewaters. 

EPA  also  considered  alternative 
parameters  for  calculating  total  pounds 
removed  by  Option  2  for  the  comparison 
of  effluent  reductions  and  compliance 
costs  for  the  General  Metals 
subcategory.  In  particular,  EPA 
calculated  a  ratio  of  less  than  $14/ 
pound-pollutant  removed  (2001$)  for 
the  General  Metals  subcategory  at 
Option  2  when  EPA  used  the  highest  set 
of  pollutants  removed  per  facility  with 


no  significant  double  counting  of 
pollutants  (i.e.,  highest  per  facility 
pollutant  removals  of:  (1)  COD  plus  total 
metals;  (2)  oil  and  grease  (as  HEM)  plus 
total  metals;  or  (3)  oil  and  grease  (as 
HEM)  plus  TSS).  EPA  used  the  highest 
per  facility  pollutant  removals  as  a 
confirmation  of  its  primary  method  for 
calculating  baseline  pollutant  loadings 
(see  Table  IV-2)  and  Option  2  for 
General  Metals  subcategory. 

Based  on  the  revisions  and 
corrections  to  the  EPA  Cost  &  Loadings 
Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
has  decided  not  to  adopt  BPT 
limitations  based  on  Option  2 
technology.  A  number  of  factors 
suppofts  EPA's  conclusion  that  BPT 
limitaiions  based  on  Option  2 
technology  do  not  represent  effluent 
reduction  levels  attainable  by  the  best 
practicable  technology  currently 
available.  As  previously  noted,  a 
substantial  number  of  facilities  that 
would  be  subject  to  limitations  as 
General  Metals  facilities  are  already 
regulated  by  BPT/BAT  part  433 
limitations  and  other  facilities  are  de 
facto  part  433  facilities  if  characterized 
by  their  discharges.  Thus,  establishing 
BPT  limitations  for  a  new  General 
Metals  subcategory  would  effectively 
revise  existing  BPT/BAT  limitations 
with  respect  to  those  facilities.  In  the 
circumstances  presented  here  where 
EPA,  for  a  significant  portion  of  an 
industry,  is  revising  existing  BPT/BAT 
limitations,  further  review  of  the 
character  and  cost  of  the  effluent 
reductions  achieved  by  Option  2  is 
warranted  in  deciding  what  is  BPT 
technology.  Such  an  examination  shows 
that,  while  the  Option  2  technology 
would  remove  additional  pollutants  at 
costs  in  the  middle  of  the  range  EPA  has 
traditionally  determined  are  reasonable, 
the  costs  of  the  additional  removals  of 
toxic  pollutants  are  substantially 
greater.  EPA  has  now  determined  that, 
in  the  circumstances  of  this  rulemaking, 
where  a  substantial  portion  of  a 
subcategory  is  already  subject  to  effluent 
limitations  guidelines  that  achieve 
significant  removal,  it  should  not 
promulgate  BPT  limitations  under 
consideration  here  because  the 
limitations  would  achieve  additional 
toxic  removals  at  a  cost  ($1 ,000/PE  in 
1981$)  substantially  greater  than  that 
EPA  has  typically  imposed  for  BAT 
technology  in  other  industries  (generally 
less  than  $200/PE  in  1981$). 

EPA  also  considered  transferring 
limitations  from  existing  Metal 
Finishing  efiluent  guidelines  (40  CFR 
part  433)  to  the  General  Metals 
subcategory.  The  technology  basis  for 
part  433  includes  the  follovtring:  (1) 
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Segregation  of  wastewater  streams;  (2) 
preliminary  treatment  steps  as  necessary 
(including  oils  removal  using  chemical 
emulsion  breaking  and  oil-water 
separation,  alkaline  chlorination  for 
cyanide  destruction,  reduction  of 
hexavalent  chromiiun,  and  chelation 
breaking);  (3)  chemical  precipitation 
using  sodiiun  hydroxide;  (4) 
sedimentation  using  a  clarifier;  and  (5) 
sludge  removal  (i.e.,  gravity  thickening 
and  filter  press).  See  section  9  of  the 
TDD'for  today's  final  rule  for  additional 
technical  details  on  the  part  433 
technology  basis. 

Approximately  99%  of  the  existing 
direct  dischargers  in  the  General  Metals 
subcategory  are  ciuxently  covered  by 
existing  Metal  Finishing  effluent 
guidelines.  The  remaining  1%  (an 
estimated  three  facilities  nationwide 
based  on  the  survey  weight  associated 
with  one  surveyed  facility)  are  currently 
permitted  to  discharge  metal-bearing 
wastewaters  but  are  not  covered  by 
existing  Metal  Finishing  effluent 
guidelines.  EPA's  review  of  discharge 
monitoring  data  and  unit  operations  for 
this  surveyed  non-433  General  Metals 
facility  (with  a  sim^ey  weight  of 
approximately  three)  indicates  that  this 
facility  is  subject  to  permit  limitations 
established  on  a  BPJ  basis  that  are 
equivalent  or  more  stringent  than  part 
433  limitations.  Transferring  limitations 
from  existing  Metal  Finishing  effluent 
guidelines  would  likely  result  in  no 
additional  pollutant  load  reductions. 
Therefore,  based  on  the  lack  of 
additional  pollutant  removals  that  are 
estimated,  EPA  is  not  promulgating  BPT 
Umitations  transferred  from  existing 
Metal  Finishing  effluent  limitations 
guidelines  for  the  General  Metals 
subcategory. 

EPA  is  not  revising  or  establishing 
BPT  limitations  for  any  facilities  in  this 
subcategory.  Direct  dischargers  in  the 
General  Metals  subcategory  will  remain 
regulated  by  permit  limits  and  part  433, 
as  applicable. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

In  deciding  whether  to  adopt  more 
stringent  limitations  for  BCT  than  BPT, 
EPA  considers  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  adopted  for  BPT,  and  whether 
those  technologies  are  cost-reasonable 
under  the  standards  established  by  the 
CWA.  EPA  generally  refers  to  the 
decision  criteria  as  the  "BCT  cost  test." 
For  a  more  detailed  description  of  the 
BCT  cost  test  and  details  of  EPA's 
analysis,  see  Chapter  4  of  the  EEBA. 

As  EPA  is  not  establishing  any  BPT 
limitations  for  the  General  Metals 


subcategory,  EPA  did  not  evaluate  any 
technologies  for  the  final  rule  that  can 
achieve  greater  removals  of 
conventional  pollutants.  Consequently, 
EPA  is  not  establishing  BCT  limitations 
for  the  General  Metals  subcategory. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  proposed  to  establish  BAT 
limitations  for  existing  direct 
dischargers  in  the  General  Metals 
subcategory  based  on  the  Option  2 
technology.  As  previously  noted,  EPA 
has  decided  not  to  establish  BPT 
limitations  based  on  Option  2 
technology.  The  same  reasons  support 
not  establishing  BAT  limitations  based 
on  the  same  technology.  EPA  evaluated 
the  cost  of  effluent  reductions,  pollutant 
reductions,  and  the  economic 
achievability  of  compliance  with  BAT 
limitations  based  on  the  Option  2 
technology. 

Based  on  the  revisions  and 
corrections  to  the  EPA  Cost  &  Loadings 
Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
determined  that  the  costs  of  Option  2 
are  disproportionate  to  the  toxic 
pollutant  reductions  (measured  in 
pound-equivalents  (PE)).  The  cost  of 
achieving  the  effluent  reduction  (in 
1981$)  for  Option  2  for  direct 
dischargers  in  the  General  Metals 
subcategory  is  over  $1 ,000/PE  removed 
(see  the  EEBA  and  DCN  37900,  section 
26.0,  for  a  discussion  of  the  cost- 
effectiveness  analysis).  The  costs 
associated  with  this  technology  are,  as 
previously  noted,  substantially  greater 
than  the  level  EPA  has  traditionally 
determined  are  associated  with 
available  toxic  pollutant  control 
technology.  EPA  has  determined  that 
Option  2  technology  is  not  the  best 
available  technology  economically 
achievable  for  existing  direct 
dischargers  in  the  General  Metals 
subcategory.  EPA  is  not  revising  or 
establishing  BAT  limitations  for  this 
subcategory  based  Option  2  technology. 

EPA  also  considered  transferring  BAT 
limitations  from  existing  Metal 
Finishing  effluent  guidelines  (40  CFR 
433.14)  to  the  General  Metals 
subcktegory.  EPA's  reviewed  existing 
General  Metals  facilities  and  foimd  that 
all  are  ciuxently  achieving  part  433  BAT 
limitations.  Transferring  BAT 
limitations  from  existing  Metal 
Finishing  effluent  guidelines  would 
likely  result  in  no  additional  pollutant 
load  reductions  and  minimal 
incremental  compliance  costs  (see 
section  VI.A.l).  Therefore,  based  on  the 
lack  of  additional  pollutant  removals 
that  are  estimated,  EPA  is  not 
promulgating  BAT  limitations 


transferred  from  existing  Metal 
Finishing  effluent  limitations  guidelines 
for  the  General  Metals  subcategory. 

EPA  is  not  revising  or  establishing 
BAT  limitations  for  any  facilities  in  this 
subcategory.  Direct  dischargers  in  the 
General  Metals  subcategory  will  remain 
regulated  by  permit  limits  and  part  433, 
as  applicable. 

4.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  NSPS  for  the  General 
Metals  subcategory  based  on  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier). 
Commentors  stated  that  EPA  had  imder- 
costed  the  Option  4  technology  and  that 
the  compliance  costs  woiUd  be  a  barrier 
to  entry  for  new  facilities.  In  addition, 
commentors  questioned  the 
completeness  of  EPA's  database  on 
microfiltration,  noting  that  EPA 
transferred  standards  for  several 
pollutants  frt)m  the  Option  2 
technology,  based  on  lack  of  data.  EPA 
reviewed  its  database  for  the  Option  4 
technology  and  agrees  that  its 
microfiltration  database  is  insufficient 
to  support  a  determination  that  the 
Option  4  limitations  are  technically 
achievable. 

EPA  also  evaluated  setting  General 
Metals  NSPS  based  on  the  Option  2 
technology  and  assessed  the  financial 
burden  to  new  General  Metals  direct 
dischargers.  Specifically,  EPA's  "barrier 
to  entry"  analysis  identified  whether 
General  Metals  NSPS  based  on  the 
Option  2  technology  would  pose 
sufficient  financial  burden  as  to 
constitute  a  material  barrier  to  entry  of 
new  General  Metals  establishments  into 
the  MP&M  point  source  category. 
Additionally,  EPA  reviewed  its  database 
for  establishing  General  Metals  NSPS 
based  on  the  Option  2  technology  as 
commentors  indicated  the  proposed 
standards  were  not  technically 
achievable. 

In  response  to  these  comments,  EPA 
reviewed  all  the  information  currently 
available  on  General  Metals  facilities 
employing  the  Option  2  technology 
basis.  This  review  demonstrated  that 
process  wastewaters  at  General  Metals 
facilities  contain  a  wide  variety  of 
metals  in  significant  concentrations. 
Commentors  stated  that  single  stage 
precipitation  and  solids  separation  step 
may  not  achieve  sufficient  removals  for 
wastewaters  that  contain  significant 
concentrations  of  a  wide  variety  of 
metals — especially  if  the  metals 
preferentially  precipitate  at  disparate 
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pH  ranges.  Consequently,  to  address 
concerns  raised  by  commentors,  EPA 
also  costed  new  soiuces  to  operate  two 
separate  chemical  precipitation  and 
solids  separation  steps  in  series.  Two- 
stage  chemical  precipitation  and  solids 
separation  allows  General  Metals 
facilities  with  multiple  metals  to  control 
metal  discharges  to  concentrations 
lower  than  single-stage  chemical 
precipitation  and  solids  separation  over 
a  wider  pH  range. 

Applying  this  revised  costing 
approach,  EPA  projects  a  barrier  to  entry 
for  General  Metals  NSPS  based  on  the 
Option  2  technology  as  14%  of  General 
Metals  direct  dischargers  have  after-tax 
compliance  costs  between  1  to  3%  of 
revenue,  22%  have  after-tax  compliance 
costs  between  3  to  5%  of  revenue,  and 
2%  have  after-tax  compliance  costs 
greater  than  5%  of  revenue. 
Consequently,  based  on  the^compliance 
costs  of  the  modified  Option  2 
technology  EPA  is  today  rejecting 
Option  2  technology  as  the  basis  for 
NSPS  in  the  General  Metals 
subcategory.  See  section  11  of  the  TDD 
far  a  description  of  how  these  new 
source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

EPA  also  considered  transferring 
NSPS  from  existing  Metal  Finishing 
effluent  guidelines  (40  CFR  433.16)  to 
the  General  Metals  subcategory.  EPA 
reviewed  existing  General  Metals  direct 
dischargers  and  found  that  all  are 
currently  either  covered  by  or  have 
permits  based  on  the  Metal  Finishing 
limitations  at  40  CFR  part  433.  EPA  has 
no  basis  to  conclude  that  new  General 
Metals  facilities  would  have  less 
stringent  requirements  than  existing 
facilities,  particularly  since,  in  the 
absence  of  promulgated  NSPS,  it  is 
likely  that  permit  writers  would  consult 
the  part  433  requirements  to  establish 
BPJ  limits.  In  addition,  those  new 
facilities  which  meet  the  applicability 
criteria  for  part  433  will  be  subject  to 
the  NSPS  for  that  category.  Therefore, 
transferring  standards  from  these 
existing  Metal  Finishing  effluent 
limitations  gmdeUnes  woiUd  likely 
result  in  no  additional  pollutant  load 
reductions. 

Therefore,  based  on  the  lack  of 
Additional  pollutant  removals  that  are 
estimated,  EPA  is  not  promulgating 
NSPS  for  the  General  Metals 
subcategory.  EPA  is  not  revising  or 
establishing  NSPS  for  any  facilities  in 
this  subcategory.  Direct  dischargers  in 
the  General  Metals  subcategory  will 
remain  regulated  by  permit  limits  and 
part  433,  as  applicable. 


5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  to  establish  PSES  for 
existing  indirect  dischargers  in  the 
General  Metals  subcategory  based  on  the 
Option  2  technology  (i.e.,  the  same 
technology  basis  that  EPA  considered 
for  BPT/BCT/BAT  for  this  subcategory) 
with  a  "low-flow"  exclusion  of  1 
million  gallons  per  year  (MGY)  to 
reduce  economic  impacts  on  small 
businesses  and  administrative  biuden 
for  control  authorities.  Based  on  the 
revisions  and  corrections  to  the  EPA 
Cost  &  Loadings  Model  discussed  in  the 
NODA  and  in  section  IV.B.l  of  today's 
final  rule,  EPA  rejected  promulgating 
PSES  for  existing  indirect  dischargers  in 
the  General  Metals  subcategory  based  on 
the  Option  2  technology  for  the 
following  reasons:  (1)  Many  General 
Metals  indirect  dischargers  are  currently 
regulated  by  existing  effluent  guidelines 
(parts  413  or  433  or  both,  as  applicable); 
(2)  EPA  estimates  that  compliance  with 
PSES  based  on  the  Option  2  technology 
will  result  in  the  closiu^  of 
approximately  4%  of  the  existing 
indirect  dischargers  in  this  subcategory; 
and  (3)  EPA  determined  that  the 
incremental  toxic  pollutant  reductions 
are  very  expensive  per  poimd  removed 
(the  cost-effectiveness  value  (in  1981$) 
for  Option  2  for  indirect  dischargers  in 
the  General  Metals  subcategory  is  $432/ 
PE). 

This  suggests  to  EPA  that  the 
identified  technology  is  not  truly 
"available"  to  this  industry  because  it 
would  remove  a  relatively  small  number 
of  additional  toxic  pounds  at  a  cost 
significantly  greater  than  that  EPA  has 
typically  determined  is  appropriate  for 
other  industries.  EPA  has  determined 
that  Option  2  technology  is  not  the  best 
available  technology  economically 
achievable  for  existing  indfrect 
dischargers  in  the  General  Metals 
subcategory.  Therefore,  EPA  is  not 
establishing  PSES  for  this  subcategory 
based  on  the  Option  2  technology. 

As  discussed  in  the  Jime  2002  NODA 
(see  67  FR  38798),  EPA  also  considered 
a  number  of  alternative  options  whose 
economic  impacts  would  be  less  costly 
than  Option  2  technology.  These 
options  potentially  have  compliance 
costs  more  closely  aligned  with  toxic 
pollutant  reductions.  EPA  considered 
the  foUovyring  alternative  options  for 
today's  final  rule: 
Option  A:  No  change  in  ciurent 

regulation; 
Option  B:  Option  2  with  a  higher  low- 
flow  exclusion; 
Option  C:  Upgrading  facilities  currently 

covered  by  part  413  to  the  PSES  of 

part  433;  and 


Option  D:  Upgrading  all  facilities 
covered  by  part  413.  and  those 
facilities  covered  by  "local  limits 
only"  that  discharge  greater  than  a 
specified  wastewater  flow  (e.g.,  1,3, 
or  6.25  MGY)  of  process  wastewater  to 
the  part  433  pretreatment  standards 
for  existing  sources.  Note  that 
facilities  regulated  by  "local  limits 
only"  are  also  regulated  by  the 
General  Pretreatment  Regulations  (40 
CFR  part  403). 

As  discussed  in  section  IV.B.l  of 
today's  final  rule,  based  on  comments, 
EPA  has  revised  its  methodology  for 
estimating  compliance  costs  and 
pollutant  loadings  for  Option  2,  higher 
low-flow  exclusions  (Option  B);  and  the 
"upgrade"  options  (Options  C  and  D) 
previously  described.  Using  information 
from  this  revised  analysis,  EPA 
concludes  that  all  of  these  alternative 
options  (Options  B,  C,  and  D)  are  either 
not  available  or  not  economically 
achievable.  EPA  rejected  Options  B,  C, 
and  D  as:  (1)  Greater  than  10%  of 
existing  indfrect  dischargers  not  covered 
by  part  433  close  at  the  upgrade  option; 
or  (2)  toxic  removals  of  the  upgrade 
options  are  quite  expensive  (cost- 
effectiveness  values  (in  1981$)  in  excess 
of  $420/PE),  suggesting  that  these 
options  are  not  truly  available 
technologies  for  this  industry  segment. 
EPA  consequentiy  determined  that  none 
of  the  treatment  options  represented 
best  available  technology  economically 
achievable.  Therefore,  EPA  is  not 
revising  or  establishing  PSES  for 
existing  indirect  dischargers  in  the 
General  Metals  subcategory  (Option  A). 
Wastewater  discharges  to  POTWs  from 
facilities  in  this  subcategory  will  remain 
regulated  by  local  limits,  general 
pretreatment  standards  (part  403),  and 
parts  413  and/or  433,  as  applicable.  EPA 
also  notes  that  facilities  regulated  by 
parts  413  and/or  433  PSES  must  comply 
with  part  433  PSNS  if  the  changes  to 
their  facilities  are  determined  to  make 
them  new  sources. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

In  2001,  EPA  proposed  pretreatment 
standards  for  new  sources  based  on  the 
Option  4  technology  basis.  Option  4 
technology  is  similar  to  Option  2 
(including  Option  2  flow  control  and 
pollution  prevention)  but  includes  oils 
removal  using  ultrafiltration  and  solids 
separation  by  a  microfilter  (instead  of  a 
clarifier).  As  explained  in  section 
VI.A.4,  EPA  concluded  its  database  is 
insufficient  to  support  a  determination 
that  the  Option  4  standards  are 
technically  achievable.  As  a  residt,  for 
the  final  rule  EPA  considered 
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establishing  PSNS  in  the  General  Metals 
subcategory  based  on  the  Option  2 
technology  (i.e.,  the  same  technology 
basis  that  was  considered  for  BPT/BCT/ 
BAT  for  this  subcategory)  along  with  the 
same  "low-flow"  exemption  of  1  MGY 
considered  for  existing  sources. 

For  today's  final  rule  EPA  evaluated 
setting  General  Metals  PSNS  based  on 
the  Option  2  technology  and  assessed 
the  financial  burden  to  new  General 
Metals  indirect  dischargers. 
Specifically,  EPA's  "barrier  to  entry" 
analysis  identified  whether  General 
Metals  PSNS  based  on  the  Option  2 
technology  would  pose  sufficient 
financial  burden  on  new  General  Metals 
facilities  to  constitute  a  material  barrier 
to  entry  into  the  MP&M  point  source 
category. 

EPA  projects  a  barrier  to  entry  for 
General  Metals  PSNS  based  on  the 
Option  2  technology  as  14%  of  General 
Metals  indirect  dischargers  have  after- 
tax compliance  costs  between  1  to  3% 
of  revenue  and  20%  have  after-tax 
compliance  costs  between  3  to  5%  of 
revenue.  Consequently,  EPA  is  today 
rejecting  Option  2  technology  as  the 
basis  for  PSNS  in  the  General  Metals 
subcategory.  EPA  has  selected  "no 
further  regulation"  for  new  General 
Metals  indirect  dischargers  and  is  not 
revising  PSNS  for  new  General  Metals 
indirect  dischargers.  Wastewater 
discharges  to  POTWs  from  facilities  in 
this  subcategory  will  remain  regulated 
by  local  limits,  general  pretreatment 
standards  (part  403),  and  part  433,  as 
applicable.  See  section  11  of  the  TDD 
for  a  description  of  how  these  new 
source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

B.  Metal  Finishing  fob  Shops 
Subcategory 

EPA  is  not  revising  any  limitations  or 
standards  for  facilities  that  would  have 
been  subject  to  this  subcategory.  Such 
facilities  will  continue  to  be  regulated 
by  the  General  Pretreatment  Standards 
(part  403).  local  limits,  permit  limits, 
and  parts  413  and/or  433,  as  applicable. 

1.  BPT/BCT/BAT 

EPA  proposed  to  establish  BPT/BCT/ 
BAT  for  existing  direct  dischargers  in 
the  MFJS  subcategory  based  on  the 
Option  2  technology  (see  section  VI.A 
for  a  description  of  Option  2).  EPA 
evaluated  the  cost  of  effluent 
reductions,  pollutant  reductions,  and 
the  economic  achievability  of 
compliance  with  BPT/BCT/BAT 
limitations  based  on  the  Option  2 
technology.  Based  on  the  revisions  and 


corrections  to  the  EPA  Cost  &  Loadings 
Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
determined  that  the  compliance  costs  of 
the  Option  2  technology  are  not 
economically  achievable.  EPA  estimates 
that  compliance  with  BPT/BCT/BAT 
limitations  based  on  the  Option  2 
technology  will  result  in  the  closure  of 
50%  of  the  existing  direct  dischargers  in 
this  subcategory  (12  of  24  existing  MFJS 
direct  dischargers).  Consequently,  EPA 
concludes  that  for  existing  direct 
dischargers  in  the  MFJS  subcategory. 
Option  2  is  not  the  best  practicable 
control  technology,  best  conventional 
pollutant  control  technology,  or  best 
available  technology  economically 
achievable.  EPA  has  decided  not  to 
establish  new  BPT.  BCT,  or  BAT 
limitations  for  existing  MFJS  direct 
dischargers  based  on  the  Option  2 
technology,  which  will  remain  subject 
to  part  433. 

2.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  to  establish  NSPS  for 
new  direct  dischargers  in  the  MFJS 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
concluded  its  database  is  insufficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  rejected  Option  4 
technology  as  the  basis  for  NSPS  in  the 
MFJS  subcategory. 

For  today's  final  rule  EPA  evaluated 
setting  MFJS  NSPS  based  on  the  Option 
2  technology  and  assessed  the  financial 
burden  to  new  MFJS  direct  dischargers. 
Specifically,  EPA's  "barrier  to  entry" 
analysis  identified  whether  MFJS  NSPS 
based  on  the  Option  2  technology  would 
pose  sufficient  financial  burden  so  as  to 
constitute  a  material  barrier  to  entry  into 
the  MP&M  point  soiut;e  category. 
Additionally,  EPA  reviewed  its  database 
for  establishing  MFJS  NSPS  based  on 
the  Option  2  technology  as  commentors 
indicated  the  proposed  standards  were 
not  technically  achievable. 

In  response  to  these  comments,  EPA 
reviewed  all  the  information  currently 
available  on  MFJS  facilities  emplojring 
the  Option  2  technology  basis.  This 
review  demonstrated  that  process 
wastewaters  at  MFJS  facilities  contain  a 
wide  variety  of  metals  in  significant 
concentrations.  Commentors  stated  that 
single  stage  precipitation  and  solids 
separation  may  not  achieve  sufficient 
removals  for  wastewaters  that  contain 


significant  concentrations  of  a  wide 
variety  of  metals — especially  if  the 
metals  preferentially  precipitate  at 
disparate  pH  ranges.  Consequently,  to 
address  concerns  raised  by  commentors, 
EPA  also  costed  new  sources  to  operate 
two  separate  chemical  precipitation  and 
solids  separation  steps  in  series.  Two- 
stage  chemical  precipitation  and  solids 
separation  allows  MFJS  facilities  with 
multiple  metals  to  control  metal 
discharges  to  concentrations  lower  than 
single-stage  chemical  precipitation  and 
solids  separation  over  a  wider  pH  range. 

Applying  this  revised  costing 
approach,  EPA  projects  a  barrier  to  entry 
for  MFJS  NSPS  based  on  the  Option  2 
technology  as  all  MFJS  direct 
dischargers  have  new  soiuce 
compliance  costs  that  are  greater  than 
5%  of  revenue.  Consequently,  EPA  is 
today  rejecting  Option  2  technology  as 
the  basis  for  NSPS  in  the  MFJS 
subcategory,  and  is  not  revising  NSPS 
for  new  MFJS  direct  dischargers. 
Wastewater  discharges  from  these 
facilities  in  this  subcategory  will  remain 
regulated  by  local  limits  and  part  433 
NSPS  as  applicable.  See  section  11  of 
the  TDD  for  a  description  of  how  these 
new  source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

3.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  to  establish  PSES  for 
existing  indirect  dischargers  in  the 
MFJS  subcategory  based  on  the  Option 
2  technology.  Based  on  the  revisions 
and  corrections  to  the  EPA  Cost  & 
Loadings  Model  discussed  in  the  NODA 
and  in  section  IV.B.l  of  today's  final 
rule,  EPA  determined  that  the  costs  of 
Option  2  are  not  economically 
achievable  for  existing  indirect 
dischargers  in  the  MFJS  subcategory. 
EPA  estimates  that  compliance  with 
PSES  based  on  the  Option  2  technology 
will  result  in  the  closiue  of  46%  of  the 
existing  indirect  dischargers  in  this 
subcategory  (589  of  1,270  existing  MFJS 
indirect  dischargers),  which  EPA 
considers  to  be  too  high.  EPA  has 
determined  that  Option  2  technology  is 
not  the  best  available  technology 
economically  achievable  for  existing 
indirect  dischargers  in  the  MFJS 
subcategory.  Therefore,  EPA  is  not 
establishing  PSES  for  this  subcategory 
based  on  the  Option  2  technology. 

As  discussed  in  the  January  2001 
proposal  (see  66  FR  551)  and  June  2002 
NODA  (see  67  FR  38801),  EPA  also 
considered  a  number  of  alternative 
options  whose  economic  impacts  would 
be  less  costly  than  Option  2  technology. 
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These  options  potentially  have 
compliance  costs  more  closely  aligned 
with  toxic  pollutant  reductions.  EPA 
considered  the  following  alternative 
options  for  today's  final  rule: 
Option  A:  No  change  in  ciurent 

regulation; 
Option  B:  Option  2  with  a  low-flow 

exclusion;  and 
Option  C:  Upgrading  facilides  currentiy 

covered  by  part  413  to  the  PSES  of 

part  433. 
Option  D:  Pollution  Prevention  Option. 
All  facilities  in  the  MFJS  subcategory 
are  ciurendy  subject  to  part  413,  part 
433  or  both. 

As  discussed  in  section  IV.B.l  of 
today's  final  rule,  based  on  comments, 
EPA  has  revised  its  methodology  for 
estimating  compliance  costs  and 
pollutant  loadings  for  Option  2,  low- 
flow  exclusions  (Option  B),  and  the 
"upgrade"  option  (Option  C)  previously 
described.  Using  information  from  this 
revised  analysis,  EPA  concludes  that 
neither  of  these  alternative  options 
(Options  B  or  C)  are  economically 
achievable.  EPA  rejected  Options  B  and 
C  as  greater  than  10%  of  existing 
indirect  dischargers  not  covered  by  part 
433  close  at  the  upgrade  option. 

EPA  also  solicited  comment  in  the' 
January  2001  proposal  on  a  pollution 
prevention  alternative  for  indirect 
dischargers  in  this  subcategory  (Option 
D).  Commentors  supported  option  D  and 
stated  that  the  pollution  prevention 
practices  identified  by  EPA  in  the 
January  2001  proposal  represent 
environmentally  sound  practices  for  the 
metal  finishing  industry.  The 
commentors  also  stated  that  Option  D 
should,  however,  be  implemented  on  a 
voluntary  basis  similar  to  the  National 
Metal  Finishing  Strategic  Goals  Program 
(see  66  FR  511).  Control  authorities  also 
commented  that  Option  D  may  increase 
their  administrative  burden  because  of 
additional  review  of  facility  operations 
and  compliance  with  the  approved 
pollution  prevention  plan,  and 
enforcement  of  Option  D  may  be  more 
difficult  than  other  options  considered. 
EPA  is  not  promulgating  Option  D  for 
facilities  in  the  MFJS  subcategory  for  the 
final  rule  due  to  the  increased 
administrative  bxuden  on  pretreatment 
control  authorities  and  potential 
problems  enforcing  Option  D.  Section 
15  of  the  TDD  describes  many  of  the 
pollution  prevention  practices  that  were 
considered  for  Option  D.  These 
pollution  prevention  practices  may  be 
tiseful  in  helping  facilities  lower 
operating  costs,  improve  environmental 
performance,  and  foster  other  important 
benefits. 

EPA  is  not  establishing  PSES  for 
existing  indirect  dischargers  in  the 


MFJS  subcategory.  Wastewater 
discharges  to  POTWs  fi^m  facilities  in 
this  subcategory  will  remain  regulated 
by  general  pretreatment  standards  (part 
403),  and  parts  413  and/or  433,  as 
applicable.  EPA  also  notes  that  facilities 
regulated  by  parts  413  and/or  433  PSES 
must  comply  with  part  433  PSNS -if  the 
changes  to  their  facilities  are 
determined  to  make  them  new  soiut:es. 

4.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  to  establish  PSNS  for 
indirect  dischargers  in  the  MFJS 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
concluded  its  database  is  insiifficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  is  today  rejecting 
Option  4  technology  as  the  basis  for 
PSNS  in  the  MFJS  subcategory. 

For  today's  final  rule  EPA  evaluated 
setting  MFJS  PSNS  based  on  the  Option 
2  technology  and  assessed  the  financial 
burden  to  new  MFJS  indirect 
dischargers.  Specifically,  EPA's  'barrier 
to  entry'  analysis  identified  whether 
MFJS  PSNS  based  on  the  Option  2 
technology  would  pose  sufficient 
financial  biuden  on  new  MFJS  facilities 
to  constitute  a  material  barrier  to  entry 
into  the  MP&M  point  source  category. 

EPA  projects  a  barrier  to  entry  for 
MFJS  PSNS  based  on  the  Option  2 
technology  as  8%  of  MFJS  indirect 
dischargers  have  after-tax  compliance 
costs  between  1-3%  of  revenue,  5% 
have  after-tax  compliance  costs  between 
3-5%  of  revenue,  and  6%  have  after-tax 
compliance  costs  greater  than  5%  of 
revenue.  Consequently,  EPA  is  today 
rejecting  Option  2  technology  as  the 
basis  for  PSNS  in  the  MFJS  subcategory, 
and  is  not  revising  PSNS  for  new  MFJS 
indirect  dischargers.  Wastewater 
discharges  to  POTWs  from  facilities  in 
this  subcategory  will  remain  regulated 
by  local  limits,  general  pretreatment 
standards  (peurt  403),  and  part  433,  as 
applicable.  See  section  11  of  the  TDD 
for  a  description  of  how  these  new 
source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

C.  Printed  Wiring  Board  Subcategory 

EPA  is  not  revising  any  limitations  or 
standards  for  facilities  that  would  have 
been  subject  to  this  subcategory.  Such 


facilities  will  continue  to  be  regulated 
by  the  General  Pretreatment  Standards 
(part  403),  local  limits,  permit  limits, 
and  parts  413  and/or  433,  as  applicable. 

1.  BPT/BCT/BAT 

EPA  proposed  to  establish  BPT/BCT/ 
BAT  for  direct  dischargers  in  the  PWB 
subcategory  based  on  the  Option  2 
technology  [see  section  VI.A  for  a 
description  of  Option  2).  EPA  evaluated 
the  cost  of  effluent  reductions,  pollutant 
reductions,  and  the  economic 
achievability  of  compliance  with  BPT/ 
BCT/BAT  limitations  based  on  the 
Option  2  technology.  Based  on  revisions 
and  corrections  to  the  EPA  Cost  & 
Loadings  Model  discussed  in  the  NODA 
and  in  section  IV.B.l  of  today's  final 
rule,  EPA  has  concluded  that  revision  of 
the  national  regulation  is  not  warranted 
for  this  subcategory. 

Based  on  MP&M  survey  information, 
EPA  estimates  that  compliance  with 
BPT/BCT/BAT  limitations  based  on  the 
Option  2  technology  results  in  no 
closures  of  the  existing  eight  direct 
dischargers  in  the  PWB  subcategory. 
However,  EPA  decided  not  to  establish 
BPT/BAT  limitations  based  on  the 
Option  2  technology  for  the  PWB 
subcategory  for  the  following  reasons: 
(1)  EPA  identified  only  eight  existing 
PWB  direct  dischargers  and  all  of  these 
PWB  direct  dischargers  are  currently 
regulated  by  existing  effluent  guidelines 
(part  433);  and  (2)  the  costs  of  Option  2 
are  disproportionate  to  the  estimated 
toxic  pollutant  reductions.  EPA 
estimates  compliance  cost  of  $0.3 
million  (2001$)  with  only  186  toxic 
pound-equivalents  (PE)  being  removed. 
This  equates  to  a  cost-effectiveness 
value  (in  1981$)  of  approximately  $900/ 
PE.  EPA  concludes  that  for  existing 
direct  dischargers  in  the  PWB 
subcategory,  Option  2  is  not  the  best 
practicable  control  technology,  best 
conventional  pollutant  control 
technology,  or  best  available  technology 
economically  achievable.  EPA  has 
decided  not  to  establish  new  BPT,  BCT, 
or  BAT  limitations  for  existing  PWB 
direct  dischargers  based  on  the  Option 
2  technology,  which  v«ll  remain  subject 
to  part  433. 

2.  New  Som-ce  Performance  Standards 
(NSPS) 

EPA  proposed  to  establish  NSPS  for 
new  direct  dischargers  in  the  PWB 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
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concluded  its  database  is  insufficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  is  today  rejecting 
Option  4  technology  as  the  basis  for 
NSPS  in  the  PWB  subcategory. 

For  today's  final  rule  EPA  evaluated 
setting  PWB  NSPS  based  on  the  Option 
2  technology.  EPA  reviewed  its  database 
for  establishing  PWB  NSPS  based  on  the 
Option  2  technology  as  commentors 
indicated  the  proposed  standards  were 
not  technically  achievable.  In  response 
to  these  conunents,  EPA  reviewed  all 
the  information  ciurently  available  on 
PWB  facilities  employing  the  Option  2 
technology  basis.  EPA  now  concludes 
that  the  PWBs  Option  2  database  can 
only  be  used  to  establish  limitations  for 
copper,  nickel,  and  tin.  In  order  to 
assess  the  difference  between  current 
NSPS  requirements  (from  part  433)  for 
PWB  facilities  and  those  under 
consideration  here,  EPA  estimated  the 
incremental  quantities  of  copper,  nickel, 
and  tin  that  would  be  reduced  if  a  new 
PWB  facility  were  required  to  meet 
NSPS  based  on  the  Option  2  technology 
rather  than  NSPS  based  on  433.  EPA 
analysis  shows  minimal  amounts  of 
pollutant  reductions  based  on  more 
stringent  requirements  on  copper, 
nickel,  and  tin. 

Consequently,  EPA  is  today  rejecting 
Option  2  technology  as  the  basis  for 
NSPS  in  the  PWB  subcategory  based  on 
the  small  incremental  quantity  of  toxic 
pollutants  that  would  be  reduced  in 
relation  to  existing  requirements.  EPA  is 
not  establishing  NSPS  for  new  PWB 
direct  dischargers  and  is  not  revising 
existing  NSPS  for  new  PWB  direct 
dischargers.  Wastewater  discharges  from 
these  facilities  in  this  subcategory  will 
remain  regulated  by  permit  limits  and 
part  433  as  applicable.  See  section  11  of 
the  TDD  for  a  description  of  how  these 
new  source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

3.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  to  establish  PSES  for 
existing  indirect  dischargers  in  the  PWB 
subcategory  based  on  the  Option  2 
technology.  Based  on  the  revisions  and 
coirections  to  the  EPA  Cost  &  Loadings 
Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
rejected  promulgating  PSES  for  existing 
indirect  dischargers  in  the  PWB 
subcategory  based  on  the  Option  2 
technology  for  the  following  reasons:  (1) 
All  PWB  indirect  dischargers  are 
cxurently  regulated  by  existing  effluent 
guidelines  (parts  413  or  433  or  both,  as 


applicable);  (2)  EPA  estimates  that 
compliance  with  PSES  based  on  the 
Option  2  technology  will  result  in  the 
closiu«  of  6.5%  of  the  existing  indirect 
dischargers  in  this  subcategory  (55  of 
840  existing  PWB  indirect  dischargers); 
and  (3)  EPA  determined  that  the  toxic 
pollutant  reductions  are  very  expensive 
per  poimd  removed  (the  cost- 
effectiveness  value  (in  1981$)  is  $455/ 
PE).  EPA  has  determined  that  Option  2 
technology  is  not  the  best  available 
technology  economically  achievable  for 
existing  indirect  dischargers  in  the  PWB 
subcategory,  therefore  is  not 
establishing  PWB  PSES  based  on  the 
Option  2  technology. 

As  discussed  in  the  June  2002  NODA 
(see  67  FR  38802).  EPA  also  considered 
a  number  of  alternative  options  whose 
economic  impacts  would  be  less  costly 
than  Option  2  technology.  These 
options  potentially  have  compliance 
costs  more  closely  aligned  with  toxic 
pollutant  reductions.  EPA  considered 
the  following  alternative  options  for 
today's  final  rule: 

Option  A:  No  change  in  current 
regidation; 

Option  B:  Option  2  with  a  higher  low- 
flow  exclusion;  and 

Option  C:  Upgrading  facilities  currently 
covered  by  part  413  to  the  PSES  of 
part  433 

EPA  notes  that  all  facilities  in  the  PWB 
subcategory  are  currently  subject  to  part 
413,  part  433  or  both. 

As  discussed  in  section  IV.B.l  of 
today's  final  rule,  based  on  comments, 
EPA  has  revised  its  methodology  for 
estimating  compliance  costs  and 
pollutant  loadings  for  Option  2,  higher 
low-flow  exclusions  (Option  B);  and  the 
"upgrade"  option  (Options  C) 
previously  described.  Using  information 
from  this  revised  analysis,  EPA  rejected 
Options  B  and  C  as:  (1)  Greater  than 
10%  of  existing  indirect  dischargers  not 
covered  by  part  433  close  at  the  upgrade 
option;  or  (2)  the  incremental 
compliance  costs  of  the  upgrade  options 
were  too  great  in  terms  of  toxic  removals 
(cost-effectiveness  values  (in  1981$)  in 
excess  of  $833/PE).  Therefore  EPA  is  not 
revising  PSES  for  existing  indirect 
dischargers  in  the  PWB  subcategory. 
Wastewater  discharges  to  POTWs  from 
facilities  in  this  subcategory  will  remain 
regulated  by  general  pretreatment 
standards  (part  403)  and  parts  413  and/ 
or  433.  as  applicable.  EPA  also  notes 
that  facilities  regulated  by  parts  413 
and/or  433  PSES  must  comply  with  part 
433  PSNS  if  the  changes  to  their 
facilities  are  determined  to  make  them 
new  sources. 


4.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  to  establish  PSNS  for 
indirect  dischargers  in  the  PWB 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
concluded  its  database  is  insufficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  is  today  rejecting 
Option  4  technology  as  the  basis  for 
PSNS  in  the  PWB  subcategory. 

For  today's  final  rule  EPA  evaluated 
setting  PWB  PSNS  based  on  the  Option 
2  technology  and  assessed  the  financial 
burden  to  new  PWB  indirect 
dischargers.  Specifically,  EPA's  'barrier 
to  entry'  analysis  identified  whether 
PWB  PSNS  based  on  the  Option  2 
technology  would  pose  sufficient 
financial  burden  on  new  PWB  facilities 
to  constitute  a  material  barrier  to  entry 
into  the  MP&M  point  source  category. 

EPA  projects  a  barrier  to  entry  for 
PWB  PSNS  based  on  the  Option  2 
technology  as  3%  of  PWB  indirect 
dischargers  have  after-tax  compliance 
costs  between  1  to  3%  of  revenue  and 
4%  have  after-tax  compliance  costs 
greater  than  5%  of  revenue. 
Consequently,  EPA  is  today  rejecting 
Option  2  technology  as  the  basis  for 
PSNS  in  the  PWB  subcategory.  EPA  has 
selected  "no  further  regulation"  for  new 
PWB  indirect  dischargers  and  is  not 
revising  PSNS  for  new  PWB  indirect 
dischargers.  Wastewater  discharges  to 
POTWs  from  facilities  in  this 
subcategory  will  remain  regulated  by 
local  limits,  general  pretreatment 
standards  (part  403),  and  part  433,  as 
applicable.  See  section  11  of  the  TDD 
for  a  description  of  how  these  new 
somt:e  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

D.  Non-Chroniium  Anodizing 
Subcategory 

EPA  is  not  revising  limitations  or 
standards  for  any  facilities  that  would 
have  been  subject  to  this  subcategory. 
Such  focilities  wrill  continue  to  be 
regulated  by  the  General  Pretreatment 
Standards  (part  403),  local  limits,  permit 
limits,  and  parts  413  and/or  433,  as 
applicable. 

1.  BPT/BCT/BAT 

As  previously  discussed,  after 
publication  of  the  June  2002  NODA  EPA 
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conducted  another  review  of  all  NCA 
facilities  in  the  MP&M  questionnaire 
database  to  determine  the  destination  of 
discharged  wastewater  (i.e.,  either 
directly  to  surface  waters  or  indirectly 
to  POTWs  or  both)  and  the  applicabifity 
of  the  final  rule  to  discharged 
wastewaters.  As  a  result  of  this  review, 
EPA  did  not  identify  any  NCA  direct 
discharging  facilities  or  NCA  facilities 
that  do  not  discharge  wastewater  (i.e., 
zero  discharge  or  contract  haulers)  or  do 
not  use  process  water  (dry  facilities)  in 
its  rulemaking  record.  All  of  the  NCA 
facilities  in  EPA's  database  are  indirect 
dischargers.  Therefore,  EPA  caimot 
evaluate  treatment  systems  at  direct 
dischargers.  As  a  result,  EPA  transferred 
cost  and  pollutant  loading  data  from  the 
best  performing  indirect  facilities  in 
cnder  to  evaluate  direct  discharging 
limitations  in  this  subcategory. 

In  2001,  EPA  proposed  to  establish 
BPT/BCT/BAT  limitations  for  direct 
dischargers  in  the  NCA  subcategory 
based  on  the  Option  2  technology.  EPA 
evaluated  the  cost  of  effiuent 
reductions,  quantity  of  pollutant 
reductions,  and  the  economic 
achievability  of  compliance  with  BPT/ 
BCT/BAT  limitations  based  on  the 
Option  2  technology.  Based  on  the 
revisions  and  corrections  to  the  EPA 
Cost  &  Loadings  Model  discussed  in  the 
NODA  and  in  section  IV.B.l  of  today's 
final  rule,  the  costs  of  the  Option  2 
technology  were  disproportionate  to  the 
projected  toxic  pollutants  reductions 
(cost-effectiveness  values  (in  1981$)  in 
excess  of  $1,925/PE). 

EPA  decided  not  to  establish  BPT/ 
BCT/BAT  limitations  based  on  the 
Option  2  technology  for  the  NCA 
subcategory  for  following  reasons:  (1) 
EPA  identified  no  NCA  direct 
dischargers;  and  (2)  the  costs  of  Option 
2  are  disproportionate  to  the  estimated 
toxic  pollutant  reductions  (i.e.,  $1,925/ 
PE).  EPA  concludes  that  for  existing 
direct  dischargers  in  the  NCA 
subcategory,  Option  2  is  not  the  best 
practicable  control  technology,  best 
conventional  pollutant  control 
technology,  or  best  available  technology 
economically  achievable.  EPA  has 
decided  not  to  establish  new  BPT,  BCT, 
or  BAT  limitations  for  existing  NCA 
direct  dischargers  based  on  the  Option 
2  technology.  EPA  identified  no  NCA 
direct  dischargers  through  its  survey 
efforts.  However,  if  such  facilities  do 
exist,  they  would  be  subject  to  part  433. 

2.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  to  establish  NSPS  for 
direct  dischargers  in  the  NCA 
subcategory  based  on  the  Option  2 
technology.  For  today's  fin^  rule  EPA 


evaluated  setting  NCA  NSPS  based  on 
the  Option  2  technology  and  assessed 
the  financial  biuden  to  new  NCA  direct 
dischargers.  Specifically,  EPA's  'barrier 
to  entry'  analysis  identified  whether 
NCA  NSPS  based  on  the  Option  2 
technology  would  pose  sufficient 
financial  burden  on  new  NCA  facilities 
to  constitute  a  material  barrier  to  entry 
into  the  MP&M  point  source  category. 

EPA  projects  a  barrier  to  entry  for 
NCA  NSPS  based  on  the  Option  2 
technology  as  approximately  26%  of 
NCA  direct  dischargers  have  new  source 
compliance  costs  that  are  between  3% 
and  5%  of  revenue.  Consequently,  EPA 
is  today  rejecting  Option  2  technology 
as  the  basis  for  NSPS  in  the  NCA 
subcategory.  EPA  has  selected  "no 
further  regulation"  for  new  NCA  direct 
dischargers  and  is  not  revising  NSPS  for 
new  NCA  direct  dischargers,  which  will 
remain  subject  to  part  433.  See  section 
11  of  the  TDD  for  a  description  of  how 
these  new  source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

3.  Pretreatment  Standards  for  Existing 
and  New  Sources  (PSES/PSNS) 

EPA  proposed  "no  further  regulation" 
for  existing  and  new  indirect 
dischargers  in  the  NCA  subcategory. 
EPA  based  this  decision  on  the 
economic  impacts  to  indirect 
dischargers  associated  with  Option  2 
and  the  small  quantity  of  toxic 
pollutants  discharged  by  facilities  m 
this  subcategory,  even  after  a 
economically-achievable  flow  cutoff  is 
applied  (see  66  FR  467).  For  the  reasons 
set  out  in  the  2001  proposal,  EPA  has 
decided  not  to  establish  new  regulations 
and  is  not  establishing  PSES  or  PSNS  in 
the  NCA  subcategory.  These  facilities 
remain  subject  to  parts  413  or  433,  or 
both,  as  applicable.  EPA  also  notes  that 
facilities  regulated  by  parts  413  and/or 
433  PSES  must  comply  wdth  part  433 
PSNS  if  the  changes  to  thefr  facilities 
are  determined  to  make  them  new 
sources. 

E.  Steel  Forming  &■  Finishing 
Subcategory 

EPA  is  not  revising  limitations  or 
standards  for  any  facilities  tiiat  would 
have  been  subject  to  this  subcategory. 
Such  facilities  wiU  continue  to  be 
regulated  by  the  General  Pretreatment 
Standards  (part  403),  local  limits,  permit 
limits,  and  Iron  &  Steel  effluent 
limitations  guidelines  (part  420)  as 
applicable. 


1.  BPT/BCT/BAT 

EPA  proposed  to  establish  BPT/BCT/ 
BAT  for  existing  direct  dischargers  in 
the  SFF  subcategory  in  this  part  (40  CFR 
part  438)  based  on  the  Option  2 
technology  (see  section  VI.A  for  a 
description  of  Option  2).  For  the  final 
rule,  n'A  evaluated  the  cost  of  effluent 
reductions,  pollutant  reductions,  and 
the  economic  achievability  of 
compliance  with  BPT/BCT/BAT 
limitations  based  on  the  Option  2 
technology.  Based  on  the  revisions  and 
corrections  to  the  EPA  Cost  &  Loadings 
Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
determined  that  the  compliance  costs  of 
Option  2  are  not  economically 
achievable.  EPA  estimates  that 
compliance  with  BPT/BCT/BAT 
limitations  based  on  the  Option  2 
technology  will  result  in  the  closure  of 
17%  of  the  existing  direct  dischargers  in 
this  subcategory  (7  of  41  existing  SFF 
direct  dischargers).  EPA  concludes  that 
for  existing  direct  dischargers  in  the  SFF 
subcategory.  Option  2  is  not  the  best 
practicable  control  technology,  best 
conventional  pollutant  control 
technology,  or  best  available  technology 
economically  achievable,  and  therefore, 
EPA  is  not  establishing  new  BPT,  BCT, 
or  BAT  limitations  for  existing  SFF 
direct  dischargers  based  on  the  Option 
2  technology.  These  facilities  will 
remain  subject  to  part  420. 

2.  New  Somt:e  Performance  Standards 
(NSPS) 

EPA  proposed  to  establish  NSPS  for 
new  direct  dischargers  in  the  SFF 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
concluded  its  database  is  insufficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  is  today  rejecting 
Option  4  technology  as  the  basis  for 
NSPS  in  the  SFF  subcategory.  EPA  has 
selected  "no  further  regulation"  for  new 
SFF  direct  dischargers  and  is  not 
revising  NSPS  for  new  SFF  direct 
dischargers,  which  will  remain  subject 
to  part  420. 

3.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  to  establish  PSES  for 
existing  indirect  dischargers  in  the  SFF 
subcategory  based  on  the  Option  2 
technology.  Based  on  the  revisions  and 
corrections  to  the  EPA  Cost  &  Loadings 


25708  Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations 


Model  discussed  in  the  NODA  and  in 
section  IV.B.l  of  today's  final  rule,  EPA 
estimates  that  compliance  with  PSES 
based  on  the  Option  2  technology  will 
result  in  the  closvue  of  9%  of  the 
existing  indirect  dischargers  in  this 
subcategory  (10  of  112  existing  SFF 
indirect  dischargers).  Option  2 
technology  is  not  economically 
achievable. 

EPA  has  determined  that  Option  2 
technology  is  not  the  best  available 
technology  economically  achievable  for 
existing  indirect  dischargers  in  the  SFF 
subcategory,  and  therefore  EPA  is  not 
revising  PSES  for  this  subcategory  based 
on  the  Option  2  technology.  Wastewater 
discharges  to  POTWs  from  these 
facilities  will  remain  regulated  by 
general  pretreatment  standards  (part 
403)  and  part  420. 

4.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  to  establish  PSNS  for 
indirect  dischargers  in  the  SFF 
subcategory  based  on  the  Option  4 
technology.  Option  4  technology  is 
similar  to  Option  2  (including  Option  2 
flow  control  and  pollution  prevention) 
but  includes  oils  removal  using 
ultrafiltration  and  solids  separation  by  a 
microfilter  (instead  of  a  clarifier).  As 
explained  in  section  VI.A.4,  EPA 
concluded  its  database  is  insufficient  to 
support  a  determination  that  the  Option 
4  standards  are  technically  achievable. 
Consequently,  EPA  is  today  rejecting 
Option  4  technology  as  the  basis  for 
PSNS  in  the  SFF  subcategory.  EPA  has 
selected  "no  further  regulation"  for  new 
SFF  indirect  dischargers  and  is  not 
revising  PSNS  for  new  SFF  indirect 
dischargers.  These  facilities  will  remain 
subject  to  part  420. 

F.  Oily  Wastes  Subcategory 

EPA  is  promulgating  limitations  and 
standards  for  existing  and  new  direct 
dischargers  in  the  Oily  Wastes 
subcategory  based  on  the  proposed 
Option  6  technology  (see  section  VI.F.l). 
EPA  is  not  promulgating  pretreatment 
standards  for  existing  or  new  indirect 
dischargers  in  this  subcategory. 

1.  Best  Practicable  Control  Technology 
(BPT) 

EPA  is  establishing  BPT  pH 
limitations  and  daily  maximum 
limitations  for  two  pollutants,  oil  and 
grease  as  hexane  extractable  material 
(O&G  (as  HEM))  and  total  suspended 
solids  (TSS),  for  direct  dischargers  in 
the  Oily  Wastes  subcategory  based  on 
the  proposed  technology  option  (Option 
6).  Option  6  technology  includes  the 
following  treatment  measures:  (1)  in- 
process  flow  control  and  pollution 


prevention;  and  (2)  chemical  emulsion 
breaking  followed  by  oil  water 
separation  (see  section  9  of  the  TDD  for 
today's  final  rule  for  additional  details 
on  the  Option  6  technology). 

The  Agency  concluded  that  the 
Option  6  treatment  technology 
represents  the  best  practicable  control 
technology  currently  available  and 
should  be  the  basis  for  the  BPT  Oily 
Wcistes  limitations  for  the  following 
reasons.  First,  this  technology  is 
available  technology  readily  applicable 
to  all  facilities  in  the  Oily  Wastes 
subcategory.  Approximately  42%  of  the 
direct  discharging  facilities  in  the  Oily 
Wastes  subcategory  ciuxently  employ 
the  Option  6  technology.  Second,  the 
cost  of  compliance  with  these 
limitations  in  relation  to  the  effluent 
reduction  benefits  is  not  wholly 
disproportionate.  None  of  these 
wastewater  discharges  are  currently 
subject  to  national  effluent  limitations 
guidelines  and  the  final  rule  will  control 
wastewater  discharges  ft'om  a  significant 
number  of  facilities  (2,382  facilities). 

EPA  estimates  that  compliance  with 
BPT  limitations  based  on  Option  6 
technology  will  result  in  no  closures  of 
the  existing  direct  dischargers  in  the 
Oily  Wastes  subcategory.  Moreover,  the 
adoption  of  this  level  of  control  will 
represent  a  significant  reduction  in 
pollutants  discharged  into  the 
environment  by  facilities  in  this 
subcategory.  For  fecilities  in  the  Oily 
Wastes  subcategory  at  Option  6,  EPA 
estimates  an  annual  compliance  cost  of 
$13.8  million  (pre-tax,  2001$)  and 
480,325  poiuids  of  conventional 
pollutants  removed  ft'om  current 
discharges  into  the  Nation's  waters  at  a 
cost  of  $28.73/pound-pollutant  removed 
f2001$)  (see  Table  VD-l).  EPA  has, 
therefore,  determined  the  total  cost  of 
effluent  reductions  employing  the 
Option  6  technology  are  reasonable  in 
relation  to  the  effluent  reduction 
benefits.  (In  estimating  the  pounds  of 
pollutant  removed  by  implementing 
Option  6  technology  for  direct 
dischargers  in  the  Oily  Wastes 
subcategory,  EPA  used  the  sum  of  O&G 
(measured  as  HEM)  and  TSS  pounds 
.  removed  to  avoid  any  significant  double 
coimting  of  pollutants). 

The  2001  proposal  also  contains 
detailed  discussions  explaining  why 
EPA  rejected  BPT  limitations  based  on 
other  BPT  technology  options  (see  66  FR 
457).  The  information  in  the  record  for 
today's  final  rule  provides  no  basis  for 
EPA  to  change  this  conclusion. 

In  the  2001proposal,  in  addition  to 
pH,  O&G  (as  HEM),  and  TSS,  EPA  also 
proposed  to  regulate  sulfide.  In  today's 
final  rule,  EPA  has  not  estabUshed  a 
sulfide  limitation  because  it  may  serve 


as  a  treatment  chemical  [see  TDD).  EPA 
also  proposed  three  alternatives  to 
control  discharges  of  toxic  organics  in 
MP&M  process  wastewaters:  (1)  Meet  a 
numerical  limit  for  the  total  sum  of  a  list 
of  specified  organic  pollutants  (similar 
to  the  Total  Toxic  Organic  (TTO) 
parameter  used  in  the  Metal  Finishing 
Effluent  Limitations  Guidelines);  (2) 
meet  a  numerical  limit  for  Total  Oi>ganic 
Carbon  (TOC)  as  an  indicator  parameter; 
or  (3)  develop  and  certify  the 
implementation  of  an  organic  chemicals 
management  plan.  EPA  evaluated  the 
analytical  wastewater  and  treatment 
technology  data  from  OWS  facilities  and 
concluded  it  should  not  establish  a 
separate  indicator  parameter  or  control 
mechanism  for  toxic  organics. 
Optimizing  the  separation  of  oil  and 
grease  from  wastewater  using  the 
Option  6  technology  will  similarly 
optimize  the  removal  of  toxic  organic 
pollutants  amenable  to  this  treatment 
technology.  Consequently,  EPA  is 
effectively  controlling  toxic  organics 
and  other  priority  and  non-conventional 
pollutant  discharges  in  OWS  process 
wastewaters  by  regulating  O&G  (as 
HEM). 

In  its  analyses,  EPA  estimated  that 
facilities  will  monitor  once  per  month 
for  O&G  (as  HEM)  and  TSS.  EPA  expects 
that  1 2  data  points  for  each  pollutant 
per  year  will  yield  a  meaningful  basis 
for  establishing  compliance  with  the 
promulgated  limitations  through  long- 
term  trends  and  short-term  variability  in 
O&G  (as  HEM)  and  TSS  poUufant 
discharge  loading  patterns. 

Although  EPA  is  not  changing  the 
technology  basis  from  that  proposed, 
EPA  is  revising  all  of  the  proposed  Oily 
Wastes  subcategory  BPT  limitations. 
This  is  a  result  of  a  recalculation  of  the 
limitations  after  EPA  revised  the  data 
sets  used  to  calculate  the  promulgated 
limitations  to  reflect  changes  including 
corrections  and  additional  data  (see  67 
FR  38754). 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

In  deciding  whether  to  adopt  more 
stringent  limitations  for  BCT  than  BPT, 
EPA  considered  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  adopted  for  BPT,  and  whether 
those  technologies  are  cost-reasonable 
under  the  standards  established  by  the 
CWA.  EPA  generally  refers  to  the 
decision  criteria  as  the  "BCT  cost  test." 
EPA  is  promulgating  effluent  limitations 
for  conventional  parameters  (e.g.,  pH, 
TSS,  O&G)  equivalent  to  BPT  for  this 
subcategory  because  it  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
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than  the  selected  BPT  technology  basis 
that  also  pass  the  BCT  cost  test.  EPA 
evaluated  the  addition  of  ultrafiltration 
technology  to  the  BPT  technology  basis 
as  a  means  to  obtain  further  O&G 
reductions.  However,  this  technology 
option  failed  the  BCT  cost  test.  For  a 
more  detailed  description  of  the  BCT 
Qost  test  and  details  on  EPA's  analysis, 
see  Chapter  4  of  the  EEBA. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT)^ 

I  EPA  proposed  to  control  toxic  and 
don-conventional  pollutants  by 
establishing  BAT  limitations  based  on 
Option  6  technology.  EPA  has  now 
decided  not  to  establish  BAT  toxic  and 
non-conventional  limitations  based  on 
the  Option  6  technology.  As  described 
in  section  VI.F.l,  the  BPT  technology 
basis  is  readily  available,  and  the 
limitations  are  cost  reasonable.  However 
the  additional  costs  associated  with 
compliance  with  Option  6-generated 
BAT  limitations  are  not  warranted.  EPA 
has  determined  that  these  costs — 
primarily  monitoring  costs — are  not 
warranted  in  view  of  the  small  quantity 
of  additional  effluent  reduction  (if  any) 
the  BAT  limitations  would  produce.  As 
explained  above,  EPA  has  determined 
that,  the  BPT  limitation  on  O&G 
(measured  as  HEM)  will  effectively 
control  toxic  and  non-conventional 
discharges  in  OWS  process  wastewaters. 
EPA  has  not  identified  any  more 
stringent  economically-achievable 
treatment  technology  option  beyond 
BPT  technology  (Option  6)  which  it 
considered  to  represent  BAT  level  of 
control  applicable  to  Oily  Wastes 
subcategory  facilities. 

For  the  reasons  explained  above,  EPA 
has  concluded  that  it  should  not 
establish  BAT  limitations  for  specific 
pollutant  parameters  for  Oily  Waste 
operations.  EPA  notes  that  permit 
writers  retain  the  authority  to  establish, 
on  a  case-by-case  basis  imder  section 
301(b)(1)(C)  of  the  CWA,  toxic  effluent 
limitations  that  are  necessary  to  meet 
State  water  quality  standards. 

4.  New  Source  Performance  Standards 
(NSPS) 

EPA  is  promulgating  NSPS  that  would 
c  mtrol  pH  and  the  same  conventional 
pollutants  controlled  at  the  BPT  and 
BCT  levels.  The  selected  technology 
basis  for  NSPS  for  this  subcategory  for 
today's  final  rule  is  Option  6.  This  is 
imchanged  from  the  proposal.  EPA 
projects  no  barrier  to  entry  for  new 
source  direct  dischargers  associated 
with  Option  6  as:  (1)  Option  6 
technology  is  currently  used  at  existing 
direct  dischargers  [i.e.,  Option  6 
technology  is  technically  available);  and 


(2)  there  is  no  barrier  to  entry  for  new 
soiut;es. 

EPA  evaluated  the  economic  impacts 
for  existing  dfrect  dischargers  associated 
with  compliance  vdth  limitations  based 
on  Option  6  and  found  Option  6  to  be 
economically  achievable  (no  closiures 
projected).  EPA  expects  compliance 
costs  to  be  lower  for  new  sources  as  new 
somt:es  can  use  Option  6  technology 
without  incurring  retrofitting  costs  (as  is 
required  for  some  existing  sources). 
Additionally,  EPA  projects  no  barrier  to 
entry  for  OWS  NSPS  based  on  the 
Option  6  technology  as  approximately 
97%  of  OWS  direct  dischargers  have 
after-tax  compliance  costs  less  than  1  % 
of  revenue  and  3%  have  after-tax 
compliance  costs  between  1  to  3%  of 
revenue. 

Consequently,  EPA  selected  Option  6 
technology  as  the  basis  for  NSPS  in  the 
OWS.  See  section  11  of  the  TDD  for  a 
description  of  how  these  new  source 
compliance  costs  were  developed  and 
Chapter  9  of  the  EEBA  for  a  description 
of  the  framework  EPA  used  for  the 
barrier  to  entry  analysis  and  general 
discussion  of  the  results. 

In  addition,  EPA  also  evaluated  and 
rejected  more  stringent  technology 
options  for  OWS  NSPS  (i.e..  Options  8 
and  10).  EPA  reviewed  its  database  for 
the  Option  8  and  10  technologies  and 
found  that  the  database  for  Option  8  and 
10  technologies  is  insufficient  (i.e.,  no 
available  data)  or  the  costs  are  not 
commensurate  with  the  pollutant 
removals  [see  66  FR  457).  Since  EPA's 
database  did  not  contain  Option  10 
treatability  data  from  oily  subcategory 
facilities,  EPA  considered  transferring 
limitations  for  Option  10  from  the 
Shipbuilding  Dry  Docks  or  Railroad 
Line  Maintenance  subcategories.  EPA 
ultimately  rejected  this  approach, 
however,  because  iiffluent  wastewaters 
in  the  Shipbuilding  Dry  Docks  or 
Raifroad  Line  Maintenance 
subcategories  are  generally  less 
concentrated  and  contain  less  pollutants 
than  wastewaters  discharged  by  OWS 
facihties. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  to  establish  PSES  for 
existing  indirect  dischargers  in  the  Oily 
Wastes  subcategory  based  on  the  Option 
6  technology  (i.e.,  the  same  technology 
basis  that  is  being  promidgated  for  BPT/ 
BCT/NSPS  for  this  subcategory)  with  a 
"low-flow"  exclusion  of  2  MGY  to 
reduce  economic  impacts  on  small 
businesses  and  administrative  burden 
for  control  authorities.  Based  on  the 
revisions  and  corrections  to  the  EPA 
Cost  &  Loadings  Model  discussed  in  the 
NODA  and  in  section  IV.B.l  of  today's 


final  rule,  and  previously  discussed,        , 
EPA  determined  that  the  toxic  pollutant 
reductions  are  very  expensive  in  dollars 
per  toxic  pounds  removed.  The  cost- 
effectiveness  value  (in  1981$)  for  Option 
6  for  indirect  dischargers  in  the  Oily 
Wastes  subcategory  is  in  excess  of 
$3,500/PE  removed.  This  suggests  that 
the  technology  is  not  truly  "available." 
EPA  has  determined  that  Option  6 
technology  with  a  2  MGY  low-flow 
cutoff  is  not  the  best  available 
technology  economically  achievable  for 
existing  indirect  dischargers  in  the 
OWS.  Therefore,  EPA  is  not  establishing 
PSES  for  this  subcategory  based  on 
Options  technology  with  a  2  MGY  low- 
flow  cutoff. 

As  discussed  in  the  June  2002  NODA 
(see  67  FR  38804),  EPA  also  considered 
alternative  options  for  which  economic 
impacts  could  be  less  costly  than  Option 
6  technology  with  a  2  MGY  low-flow 
cutoff.  These  options  potentially  have 
compliance  costs  more  closely  align 
with  toxic  pollutant  reductions.  EPA 
considered  the  following  alternative 
options  for  today's  final  rule: 
Option  A:  No  regulation; 
Option  B:  Option  p  with  a  higher  low- 
flow  exclusion; 

As  discussed  in  section  IV.B.l  of 
today's  final  rule,  based  on  comments, 
EPA  has  revised  its  methodology  for 
estimating  compliance  costs  and 
pollutant  loadings  for  Option  6,  and 
higher  low-flow  exclusions  (Option  B) 
previously  described.  Using  information 
from  this  revised  analysis,  EPA 
concludes  that  none  of  the  alternative 
low-flow  exclusions  (even  as  high  as 
6.25  MGY)  represented  "available 
technology"  because  the  costs 
associated  with  these  alternatives  were 
not  commensurate  with  the  projected 
toxic  pollutants  reductions.  Therefore, 
EPA  is  not  estabhshing  PSES  for 
existing  indirect  dischargers  in  the  Oily 
Wastes  subcategory  (Option  A).  Since 
EPA  did  not  identify  another  technology 
basis  that  was  more  cost-effective,  EPA 
is  not  promulgating  PSES  for  existing 
indirect  dischargers  in  the  Oily  Wastes 
subcategory.  These  facilities  remain 
subject  to  the  General  Pretreatment 
regulations  (40  CFR  part  403)  and  local 
limits,  as  appUcable. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  to  establish  PSNS  for 
indirect  dischargers  in  the  Oily  Wastes 
subcategory  based  on  the  Option  6 
technology  (i.e.,  the  same  technology 
basis  that  is  being  promidgated  for 
NSPS  for  this  subcategory)  with  a  "low- 
flow"  exclusion  of  2MGY  to  reduce 
economic  impacts  on  small  businesses 
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and  reduce  administrative  burden  to 
POTWs. 

For  today's  final  rule  EPA  evaluated 
setting  OWS  PSNS  based  on  Option  6 
technology  and  assessed  the  financial 
burden  of  OWS  PSNS  based  on  Optipn 
6  technology  on  new  OWS  indirect 
dischargers.  Specifically,  EPA's  'barrier 
to  entry'  analysis  ident^ed  whether 
OWS  PSNS  based  on  Option  6 
technology  would  pose  sufficient 
financial  biu-den  on  new  OWS  facilities 
to  constitute  a  material  barrier  to  entry 
_  into  the  MP&M  point  soiuce  category. 

EPA  projects  a  barrier  to  entry  For 
OWS  PSNS  based  on  Option  6 
technology  as  approximately  as  1%  of 
OWS  indirect  dischargers  have  after-tax 
compliance  costs  between  1  to  3%  of 
revenue  and  5%  have  after- tax 
compliance  costs  between  3  to  5%of 
revenue.  Consequently,  EPA  is  today 
rejecting  Option  6  technology  as  the 
basis  for  PSNS  in  the  OWS.  EPA  has 
selected  "no  further  regulation**' for  new 
OWS  indirect  dischargers  and  is  not 
revising  PSNS  for  new  OWS  indirect 
dischargers.  Wastewater  discharges  to 
POTWs  from  facilities  in  this 
subcategory  will  remain  regulated  by 
local  limits  and  general  pretreatment 
standards  (part  403),  as  applicable.  See 
section  11  of  the  TDD  for  a  description 
of  how  these  new  soiuce  compliance 
costs  were  developed  and  Chapter  9  of 
the  EEBA  for  a  description  of  the 
fi-amework  EPA  used  for  the  barrier  to 
entry  analysis  and  general  discussion  of 
the  results. 

G.  Railroad  Line  Maintenance 
Subcategory 

EPA  is  not  establishing  limitations  or 
standards  for  any  facilities  that  would 
have  been  subject  to  this  subcategory. 
Permit  writers  and  control  authorities 
will  establish  controls  using  BPJ  to 
regulate  wastewater  discharges  from 
these  facilities. 

1.  Best  Practicable  Control  Technology 
(BPT) 

For  today's  final  rule  EPA  evaluated 
setting  BPT  limitations  for  two 
pollutants.  TSS  and  O&G  (as  HEM),  for 
direct  dischargers  in  the  RRLM 
subcategory  based  on  a  different 
technology  basis  from  that  proposed  in 
2001.  EPA  proposed  Option  10 
technology  {see  section  VI.H.l  for  a 
description)  as  the  technology  basis  for 
BPT.  However,  as  discussed  in  the 
NODA,  EPA  considered  promulgating 
limitations  for  the  final  rule  based  on 
the  Option  6  technology  for  the  RRLM 
subcategory  [see  67  FR  38804).  Option 
6  technology  includes  the  following:  (1) 
in-process  flow  control  and  pollution 
prevention;  and  (2)  chemical  emulsion 


breaking  followed  by  oil  water 
separation  (see  section  9  of  the  TDD  for 
today's  final  rule  for  additional  details 
on  the  Option  6  technology). 

For  the  RRLM  subcategory,  EPA 
changed  the  technology  basis 
considered  for  the  final  rule  and 
eliminated  consideration  of  regulating 
BODs  based  on  comments  and  data 
submitted  by  the  American  Association 
of  Railroads  (AAR).  This  organization  is 
a  trade  association  which  currently 
represents  all  facilities  in  this 
subcategory.  As  discussed  in  the  NODA 
(see  67  FR  38755),  for  each  RRLM  direct 
discharging  facility  known  to  them, 
AAR  provided  ciurent  permit  limits, 
treatment-in-place,  and  summarized 
information  on  each  facility's  measured 
monthly  average  and  daily  maximum 
values.  AAR  also  provided  a  year's 
worth  of  long-term  monitoring  data  for 
each  facility  (see  section  15.1  of  the 
public  record  for  the  AAR  siUT^eys).  This 
data  shows  that,  contrary  to  EPA's 
initial  findings  in  the  2001  proposal, 
most  RRLM  direct  dischargers  treat  their 
wastewater  by  chemical  emulsion 
breaking/oil  water  separation  (Option 
6).  Based  on  this  updated  information, 
EPA  is  today  rejecting  Option  10  as  the 
technology  basis  for  BPT.  The  2001 
proposal  also  contains  detailed 
discussions  on  why  EPA  rejected  BPT 
limitations  based  on  other  BPT 
technology  options  (see  66  FR  451).  The 
information  in  the  record  for  today's 
final  rule  provides  no  basis  for  EPA  to 
change  this  conclusion. 

As  previously  discussed,  after 
publication  of  the  June  2002  NODA  EPA 
also  conducted  another  review  of  all 
RRLM  facilities  in  the  MP&M 
questionnaire  database  to  determine  the 
destination  of  discharged  wastewater 
(i.e.,  either  directly  to  surface  waters  or 
indirectly  to  POTWs  or  both)  and  the 
applicability  of  the  final  rule  to 
discharged  wastewaters.  As  a  result  of 
this  review,  EPA  d^ermined  its 
questionnaire  ^tabase  did  not 
accurately  represent  direct  dischargers 
in  this  subcategory.  Consequently,  for 
today's  final  rule  EPA  used  the 
information  supplied  by  AAR  as  a  basis 
for  its  analyses  and  conclusions  on 
direct  disclaimers  in  this  subcategory. 

AAR  provided  information  on  27 
facilities.  EPA  reviewed  the  information 
on  each  of  these  facilities  to  ensure  they 
were  direct  dischargers,  discharged 
wastewaters  resulting  from  operations 
subject  to  this  final  rule,  and  discharged 
"process"  wastewaters  as  defined  by  the 
final  rule.  As  a  result  of  this  review, 
EPA  concluded  18  of  the  facilities  for 
which  AAR  provided  information  do 
not  directly  discharge  wastewaters 
exclusively  from  oily  operations  (see 


section  V.A).  Therefore,  EPA's  final 
database  consists  of  9  direct  discharging 
RRLM  facilities.  EPA  considered 
promidgating  BPT  limitations  for  these 
9  direct  discharging  RRLM  facilities 
based  on  the  Option  6  technology.  The 
Agency  made  the  following  conclusions 
diuing  its  evaluation  of  Option  6  for  this 
subcategory. 

First,  this  technology  is  readily 
applicable  to  all  facilities  in  the  RRLM 
subcategory.  All  direct  discharging 
facilities  in  the  RRLM  subcategory 
cvurently  employ  wastewater  treatment 
equivalent  or  better  than  chemical 
emulsion  breaking/oil  water  separation 
(Option  6).  Second,  EPA  estimates  that 
compliance  with  BPT  limitations  based 
on  Option  6  technology  will  result  in  no 
closures  of  the  existing  direct 
dischargers  in  the  RRLM  subcategory. 
Moreover,  none  of  the  facilities 
identified  by  AAR  are  small  businesses 
as  defined  by  the  Small  Business 
Administration  (SBA).  Third,  most  of 
the  RRLM  facilities  identified  by  AAR 
have  NPDES  daily  maximiun  permit 
limitations  for  O&G  (as  HEM)  and  TSS 
as  15  and  45  mg/L,  respectively.  Based 
on  AAR  survey  information,  EPA 
concludes  that  these  O&G  (as  HEM)  and 
TSS  daily  jnaximmn  limits  represent  the 
average  of  the  best  performances  of 
facilities  utilizing  Option  6  technology. 

EPA  evaluated  the  compliance  costs 
and  load  reductions  associated  with 
establishing  BPT  daily  maximum 
limitations  equivalent  to  15  and  45 
mg/L  for  O&G  (as  HEM)  and  TSS, 
respectively.  EPA  concluded  that  all  of 
the  facilities  identified  by  AAR 
currently  meet  a  daily  maximum  oil  and 
grease  limit  of  15  mg/L  and  most 
currently  monitor  once  per  month. 
Therefore,  EPA  estimates  no  pollutant 
load  reductions  and  minimal 
incremental  annualized  compliance 
costs  for  the  monitoring  associated  with 
a  BPT  daily  maximum  limitation 
equivalent  to  15  mg/L  for  O&G  (as 
HEM).  For  TSS,  with  the  exception  of 
one  facility,  all  RRLM  facilities 
identified  by  AAR  cvurently  meet  a 
daily  maximum  limit  of  45  mg/L.  For 
this  one  facility,  EPA  estimates  the  TSS 
pollutant  loadings  reductions  associated 
with  a  BPT  daily  maximimi  limitation 
equivalent  to  45  mg/L  to  be  less  than  1 
pound  of  TSS  per  day.  Given  the  fact 
that  the  few  facilities  in  this  subcategory 
are  already  essentially  achieving  the 
limitations  under  consideration,  EPA 
has  determined  that  additional  national 
regulation  is  not  warranted.  As  a  result 
of  this  analysis,  EPA  concludes  that  it 
is  more  appropriate  to  address  permits 
limitations  for  this  industry  on  a  case- 
by-case  basis  and  that  additional 
national  regulation  of  direct  discharges 
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in  the  RRLM  subcategory  at  this  time  is 
unwarranted. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

I    In  deciding  whether  to  adopt  more 
stringent  limitations  for  BCT  than  BPT, 
EPA  considers  whether  there  are 
technologies  that  achieve  greater 
removals  of  conventional  pollutants 
than  adopted  for  BPT,  and  whether 
those  technologies  are  cost-reasonable 
under  the  standards  established  by  the 
CWA.  EPA  generally  refers  to  the 
decision  criteria  as  the  "BCT  cost  test." 
For  a  more  detailed  description  of  the 
BCT  cost  test  and  details  of  EPA's 
analysis,  see  Chapter  4  of  the  EEBA. 

For  the  reasons  discussed  above,  EPA 
is  not  estabhshing  BCT  limitations  for 
the  RRLM  subcategory. 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

As  proposed,  EPA  is  not  establishing 
BAT  regulations  for  the  RRLM 
subcategory.  EPA  did  not  propose  BAT 
regulations  because  the  Agency 
concluded  that  facilities  in  this 
subcategory  discharge  very  few  pounds 
of  toxic  pollutants.  EPA  estimates  that 
six  facilities  discharge  34  PE  per  year  to 
surface  waters,  or  about  6  PE  per  year 
per  facility.  The  Agency  based  the 
loadings  calculations  on  EPA  sampling 
data,  which  found  very  few  priority 
toxic  pollutants  at  treatable  levels  in 
raw  wastewater.  EPA  has  received  no 
data  or  information  diu-ing  the 
rulemaking  that  contradicts  these 
conclusions.  Therefore,  nationally- 
applicable  regulations  for  toxic  and 
nonconventional  pollutants  are 
unnecessary  at  this  time  and  direct 
dischargers  will  remain  subject  to 
permit  limitations  for  toxic  and 
nonconventional  pollutants  established 
on  a  case-by-case  basis  using  BPJ. 

4.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  setting  NSPS  based  on 
Option  10  technology  for  this 
subcategory.  For  today's  final  rule  EPA 
considered  setting  RRLM  NSPS  based 
on  Option  10  technology  and  assessed 
the  financial  burden  of  RRLM  NSPS 
based  on  Option  10  technology  on  new 
RRLM  direct  dischargers.  Specifically, 
EPA's  "barrier  to  entry"  analysis 
identified  whether  RRLM  NSPS  based 
on  Option  10  technology  would  pose 
sufiicient  financial  burden  as  to 
constitute  a  material  barrier  to  entry  into 
the  MP&M  point  soxu-ce  category. 

EPA  projects  no  barrier  to  entry  for 
RRLM  NSPS  based  on  Option  10 
technology  as:  (1)  Option  10  technology 
is  currently  used  at  existing  RRLM 


direct  dischargers  (i.e.,  Option  10 
technology  is  technically  available);  and 
(2)  all  RRLM  direct  dischargers  have 
new  soim:e  compliance  costs  that  are 
less  than  1%  of  revenue.  However,  EPA 
is  not  promulgating  RRLM  NSPS  based 
on  the  Option  10  technology  as  EPA 
concludes  that  it  is  more  appropriate  to 
address  limitations  for  this  industry  on 
a  case-by-case  basis  and  that  national 
regulation  of  direct  discharges  in  the 
RRLM  subcategory  at  this  time  is 
unwarranted.  See  section  11  of  the  TDD 
for  a  description  of  how  these  new 
source  compliance  costs  were 
developed  and  Chapter  9  of  the  EEBA 
for  a  description  of  the  framework  EPA 
used  for  the  barrier  to  entry  analysis  and 
general  discussion  of  the  results. 

5.  Pretreatment  Standards  for  Existing 
and  New  Sources  (PSES/PSNS) 

•  EPA  proposed  not  to  establish 
pretreatment  standards  for  existing  and 
new  indirect  dischargers  in  the  RRLM 
subcategory  based  on  the  small  quantity 
of  toxic  pollutants  discharged  to  the 
enviroiunent  (after  POTW  treatment)  by 
facilities  in  this  subcategory  (i.e., 
approximately  2  PE  removed  annually 
per  facility  [see  66  FR  470-471)).  For  the 
same  reasons  set  out  in  the  2001 
proposal,  EPA  is  not  promulgating 
pretreatment  standards  for  existing  or 
new  indirect  dischargers  in  this 
subcategory.  These  facilities  remain 
subject  to  the  General  Pretreatment 
regulations  (40  CFR  part  403)  and  local 
limits. 

H.  Shipbuilding  Dry  Dock  Subcategory 

EPA  is  not  establishing  limitations  or 
standards  for  any  facilities  that  would 
have  been  subject  to  this  subcategory. 
Permit  writers  and  control  authorities 
will  establish  controls  usiag  BPJ  to 
regulate  wastewater  discharges  bom 
these  facilities. 

1.  BPT/BCT/BAT/NSPS 

At  the  time  of  the  2001  proposal,  EPA 
identified  6  direct  discharging 
shipbuilding  dry  dock  facilities  with 
multiple  discharges.  Based  on  the 
information  in  the  database  at  that  time, 
discharges  bora  these  facilities 
contained  minimal  concentrations  of 
toxic  organic  and  metals  pollutants  (<9 
PE/facihty),  but  substantial  quantities  of 
conventional  pollutants,  particularly  oil 
and  grease.  Consequently,  EPA 
proposed  to  establish  BPT  limitations 
and  NSPS  for  only  two  pollutants,  TSS 
and  O&G  (as  HEM),  for  direct 
dischargers  in  the  SDD  subcategory 
based  on  Option  10  technology.  This 
technology  includes  the  following:  (1) 
in-process  flow  control  and  pollution 
prevention;  and  (2)  oil-water  separation 


by  chemical  emulsion  breaking  and  oil- 
water  separation  by  dissolved  air 
flotation  {see  section  9  of  the  TDD  for 
today's  final  rule  for  additional  details 
on  the  Option  10  technology).  EPA 
proposed  this  technology  basis  because 
some  existing  SDD  facilities  use  this 
technology  and  it  projected  significant 
reductions  in  conventional  pollutants 
and  determined  these  reductions  were 
cost  reasonable. 

Following  proposal,  EPA  received 
comments  and  supporting  data 
indicating  that  its  estimates  of  ciurent 
pollutant  discharges  from  this 
subcategory  were  overestimated.  In 
particular,  commentors  claimed  that 
current  discharges  of  oil  and  grease 
were  minimal  and  that  national 
regulation  was  not  warranted  for  this 
subcategory. 

For  today's  final  rule,  EPA 
incorporated  the  additional  information 
provided  by  commentors  into  its 
analysis.  EPA  continues  to  conclude 
that  there  are  six  direct  discharging 
shipbuilding  dry  dock  facilities. 
However,  EPA  now  concludes  that 
direct  discharges  from  these  facilities 
generally  contain  minimal  levels  of  all 
pollutants.  In  particular,  EPA's  database 
indicates  that  regulation  of  oil  and 
grease  in  direct  discharges  fitjm 
shipbuilding  dry  docks  is  unwarranted 
because  ciurent  oil  and  grease 
discharges  from  these  facilities  are  not 
detectable  (<5  mg/L)  or  nearly  not 
detectable.  EPA  has  similarly 
determined  that  it  should  not  establish 
nationally  applicable  limitations  and 
standards  for  TSS  because  TSS 
discharges  are,  on  average,  minimal. 
The  data  show  that  TSS  discharges  may 
increase  episodically,  particularly  when 
the  dry  dock  is  performing  abrasive 
blasting  operations  cleaning.  However, 
EPA  has  concluded  that  these  episodic 
discharges  from  six  facilities  do  not 
warrant  national  regulation. 

Therefore,  nationally-applicable 
regulations  for  new  and  existing  SDD 
direct  dischargers  are  uimecessary  at 
this  time  and  these  facilities  will  remain 
subject  to  permit  limitations  established 
on  a  case-by-case  basis  using  BPJ. 

2.  Pretreatment  Standards  for  Existing 
and  New  Sources  (PSES/PSNS) 

EPA  proposed  not  to  establish 
pretreatment  standards  for  existing  and 
new  indirect  dischargers  in  the  SDD 
subcategory  based  on  the  small  niunber 
of  facilities  in  this  subcategory  and  on 
the  small  quantity  of  toxic  pollutants 
removed  by  the  technology  options 
evaluated  by  EPA  at  proposal  {i.e.,  less 
than  26  PE  removed  annually  per 
facility  (see  66  FR  471)).  For  the  same 
reasons  set  out  in  the  2001  proposal, 
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EPA  is  not  promulgating  pretreatment 
standards  for  existing  or  new  indirect 
dischargers  in  this  subcategory.  These 
facilities  remain  subject  to  the  General 
Pretreatment  regulations  (40  CFR  part 
403)  and  locd  limits. 

Vn.  Pollutant  Reduction  and 
Compliance  Cost  Estimates 

A.  Pollutant  Reductions 

Presented  in  this  section  are  the 
pollutant  reductions  obtainable  through 
the  application  of  Option  6  technology 


that  form  the  basis  of  the  effluent 
limitations  guidelines  for  the  Oily 
Wastes  subcategory  promulgated  today. 
This  section  siunmarizes  these 
estimated  reductions.  Section  12  of  the 
TDD  includes  the  estimated  pollutant 
reductions  for  options  considered  but 
not  promulgated,  and  discusses  the 
loadings  determination  methodology  in 
detail. 

Today's  final  rule  does  not  establish 
PSES  for  any  dischargers  to  POTWs  in 
the  MP&M  point  source  category. 


Therefore,  EPA  does  not  project  any 
pollutant  reductions  from  POTWs  as  a 
result  of  today's  rule.  The  following 
pollutant  reductions  are  related  to  direct 
dischargers  in  the  Oily  Wastes 
subcategory. 

1.  Conventional  Pollutant  Reductions 

The  Agency  estimates  that  this 
regulation  will  reduce  discharges  of  TSS 
and  O&G  (as  HEM)  by  approximately 
500,000  pounds  per  year  {see  Table  VII- 
1). 


Table  VII-1.— Reduction  in  Direct  Discharge  of  Conventional  Pollutants  After  Implementation  of  BPT/BCT 

Regulations  Promulgated  Today 


Subcategory 


Oily  Wastes 


Oil  and 

grease 

pounds/year 


396,079 


Total  suspended 
solids  pounds/year 


84,246 


Oil  and  grease 
and  total  sus- 
pended solids 
pounds/year 


480,325 


2.  Priority  and  Non-conventional 
Pollutant  Reductions 

The  Agency  did  not  estimate  the 
reductions  in  priority  and  non- 
conventional  metals  and  organic 
pollutants  because  the  Agency  did  not 
have  sufficient  COD  or  other  non- 
conventional  data  to  estimate  baseline 
pollutant  discharges.  The  Agency  does 
expect  some  non-conventional  pollutant 
removals  at  OWS  facilities  complying 
with  limitations  and  standards  based  on 
Option  6  technology. 


B.  Regulatory  Costs 

Presented  in  this  section  are  the 
regulatory  costs  EPA  projects  through 
the  application  of  Option  6  technology 
that  form  the  basis  of  the  effluent 
limitations  guidelines  for  the  Oily 
Wastes  subcategory  promulgated  today. 
This  section  summarizes  these 
estimated  costs.  Section  11  of  the  TDD 
includes  the  estimated  regulatory  costs 
for  options  considered  but  not 
promulgated,  and  discusses  the  costing 
methodology  in  detail. 

This  preamble,  TDD,  and  EEBA 
express  all  cost  estimates  in  this  section 
in  terms  of  2001  dollars.  The  cost 


components  reported  in  this  section 
represent  estimates  of  the  investment 
cost  of  purchasing  and  installing 
equipment,  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment,  additional  land  requirement 
costs  associated  with  new  equipment, 
and  additional  costs  for  discharge 
monitoring. 

1 .  Direct  Discharge  Facilities 

Table  Vn-2  shows  the  costs  EPA 
estimated  for  existing  direct  dischargers 
in  the  Oily  Wastes  subcategory  to 
comply  with  the  BPT/BCT  limitations 
promulgated  today. 


Table  Vll-2.— Estimated  Costs  for  BPT/BCT 

Subcategory 

Number  of 
facilities 

Total  capital  and 

land  costs 
(2001$,  millions) 

Annual  O&M  costs 
(2001$.  millions) 

Annualized  com- 
pliance costs 
(2001$,  millions) 

Oilv  Wastes                          

2,382 

6.5 

13.1 

13.8 

2.  Indirect  Discharge  Facilities 

Because  today's  final  rule  does  not 
establish  PSES  for  any  dischargers  in 
the  MP&M  industry,  EPA  has  not 
projected  compliance  costs  for  facilities 
that  discharge  indirectly  to  POTWs. 

Vm.  Economic  Analyses 

A.  Introduction  and  Overview 

This  section  of  the  preamble  presents 
EPA's  estimates  of  the  private  and  social 
costs  of  the  regulation,  and  the  expected 
economic  impacts  of  compliance  with 
the  regulation.  Measures  of  economic 
impact  include  facility  closures  and 
associated  losses  in  employment,  firm- 
level  impacts,  impacts  on  government- 


owned  facilities,  local  community 
impacts,  and  international  trade.  An 
analysis  of  impacts  on  small  businesses 
supports  EPA's  compliance  with  the 
Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Smadl  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  Section  XH.C  of  this 
preamble  discusses  RFA/SBREFA 
issues.  EPA's  complete  assessment  of 
costs  and  economic  impacts  including 
results  for  the  alternative  regulatory 
options  can  be  foimd  in  "Economic, 
Environmental.  &■  Benefit  Analysis  of 
the  Final  Metal  Products  &■  Machinery 
Rule"  (hereafter  referred  to  as  the 
"EEBA"). 


EPA  based  its  regulatory  decisions  for 
the  final  MP&M  rule  in  part  on  the 
findings  from  the  facility  impact 
analyses  reported  in  the  EEBA  and 
discussed  in  this  section.  The  economic 
impact  analyses  assess  how  facilities 
will  be  affected  financially  by  the  final 
MP&M  rule.  Key  outputs  of  the  facility 
impact  analysis  include  expected 
facility  closures  in  the  MP&M 
industries,  associated  losses  in 
employment,  and  the  number  of 
facilities  experiencing  financial  stress 
short  of  closiu-e  ("moderate  impacts"). 
The  findings  from  the  facility  impact 
analysis  also  provide  the  basis  for  the 
following  analyses: 
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I    •  A  firm-level  analysis,  which 
assesses  the  impact  on  the  financial 
performance  and  condition  of  firms 
bvraing  MP&M  facilities; 

•  An  analysis  of  impacts  on 
goverrunent-owned  facilities,  which 
assesses  the  impact  on  the  financial 
performance  and  condition  of 
government  entities  that  owrn  and 
operate  at  least  one  MP&M  site; 

•  An  employment  effects  analysis, 
which  assesses  the  increase  in 
employment  associated  with 
compliance  activities,  the  loss  of 
employment  due  to  facility  closures, 
>nd  the  net  effect  on  overall 
employment; 

•  A  community  impact  analysis, 
which  assesses  the  potential  impact  of 
employment  changes  in  communities 
where  MP&M  facilities  are  located;  and 

•  A  foreign  trade  analysis,  which 
assesses  the  effect  of  the  regulation  on 
the  U.S.  balance  of  trade. 

EPA  performed  economic  impact 
analyses  for  three  groups  of  facilities, 
using  different  methodologies  to 
evaluate  impacts  on  each  group.  The 
three  groups  are: 

•  Privately-owned  MP&M  Facilities, 
including  privately-ovraed  facilities  that 
do  not  perform  raihoad  line 
maintenance  and  are  not  owned  by 
governments.  This  major  category 
includes  privately-owned  businesses  in 
a  wide  range  of  sectors  or  industries, 
including  the  segment  of  facilities  that 
manufactiu'e  and  rebuild  railroad 
equipment. 

•  Railroad  line  maintenance  facilities 
that  maintain  smd  repair  railroad  track, 
equipment  and  vehicles. 

•  Government-owned  MP&M 
facilities  operated  by  mimicipalities. 
State  agencies  and  other  public  sector 
entities  such  as  State  universities  and 
Federal  facilities.  Many  of  these 
facilities  repair,  rebuild,  and  maintain 
buses,  trucks,  cars,  utility  vehicles  (e.g., 
snow  plows  and  street  cleaners),  and 
light  machinery. 

The  facility  impact  analysis  starts 
with  compliance  cost  estimates  from  the 
EPA  engineering  analysis  and  then 
calculates  how  these  compliance  costs 
would  affect  the  financial  condition  of 
MP&M  facilities.  EPA  made  several 
changes  to  the  facility  impact 
methodology  between  proposal  {see  66 
FR  424)  and  final  regulation.  The  NODA 
(see  67  FR  38752)  and  section  IV.B.3  of 
this  preamble  document  these  changes, 
which  to  a  large  degree  address 
comments  on  the  proposal  impact 
methodology.  The  major  changes  to  the 
ecnnomic  impact  analyses  include:  (1) 
Using  sector-specific  thresholds  for  the 
moderate  impact  analysis  tests;  (2)  using 
a  single  financial  test,  based  on  net 
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present  value,  to  assess  the  potential  for 
closures  (this  test  excludes 
consideration  of  liquidation  values  for 
all  MP&M  facilities,  including  the  219 
facilities  that  reported  them  in  their 
response  to  the  MP&M  survey);  and  (3) 
using  estimated  baseline  capital  outlays 
in  the  calciUation  of  cash  flow  for  the 
net  present  value  test.  Other  changes  to 
the  economic  impact  methodology 
include:  (1)  Using  revised  cost  pass- 
through  coefficients;  (2)  using  sector- 
specific  price  indices  in  updating 
siuvey  data;  and  (3)  limiting  post- 
compliance  tax  shields  to  no  greater 
than  reported  baseline  taxes. 

In  conducting  the  facility  impact 
analysis,  EPA  first  eliminated  from  the 
analysis  those  facilities  showing 
materially  inadequate  financial 
performance  in  the  baseline,  that  is.  in 
the  absence  of  the  rule.  EPA  judged 
these  facilities,  which  are  referred  to  as 
baseline  closiu-es,  to  be  at  substantial 
risk  of  financial  failure  regardless  of  any 
financial  burdens  that  may  result  from 
the  MP&M  rule.  Second,  for  the 
remaining  faciUties.  EPA  evaluated  how 
compliance  costs  would  likely  affect 
facility  financial  health.  In  this  analysis 
of  compliance  cost  impact.  EPA 
accounted  for  potential  price  increases 
that  may  help  facilities  cover  the  cost  of 
compliance.  EPA  based  its  estimate  of 
potential  price  increases  on  a  cost  pass- 
through  analysis  that  estimates  how 
prices  might  change  in  response  to 
■  regulation-induced  production  cost 
increases.  EPA  identified  a  facility  as  a 
regulatory  closure  if  it  would  have 
operated  under  baseline  conditions  but 
would  fall  below  an  acceptable  financial 
performance  level  under  the  new 
regulatory  requirements. 

EPA  also  identified  facilities  that 
would  likely  incur  moderate  impacts 
from  the  rule  but  that  are  not  expected 
to  close  as  a  result  of  the  rule.  EPA  used 
a  different  methodology  to  assess 
moderate  impacts  for  each  of  three  types 
of  MP&M  facilities:  privately-owned 
MP&M  facilities,  railroad  line 
maintenance  facilities,  and  govemment- 
owned  facilities.  EPA  established 
thresholds  for  two  measures  of  financial 
performance — interest  coverage  ratio 
and  pre-tax  return  on  assets — and 
compared  the  facilities'  performance 
before  and  after  compliance  under  each 
regulatory  option  with  these  thresholds. 
EPA  attributes  incremental  moderate 
impacts  to  the  rule  if  both  financial 
ratios  exceeded  threshold  values  in  the 
baseline  (i.e.,  there  were  no  moderate 
impacts  in  the  baseline),  but  at  least  one 
financial  ratio  fell  below  the  threshold 
value  in  the  post-compliance  case.  EPA 
refers  the  reader  to  the  full  EEBA  report 
for  a  detailed  discussion  of  the 


economic  impact  methodology  used  for 
each  of  these  types  of  MP&M  facilities. 

B.  Economic  Costs  of  Technology 
Options  by  Subcategory 

The  TDD  for  the  final  rule  presents 
EPA's  engineering  estimates  of  costs 
that  wall  be  incurred  by  faciUties  to 
comply  with  the  final  regulation,  and 
the  costs  for  other  regiilatory  options. 
EPA  adjusted  the  engineering  costs  from 
1996  to  2001  dollars  using  the 
Engineering  News-Record  Construction 
Cost  Index  (CCI),  and  adjusted  the  costs 
to  reflect  the  effect  of  taxes  using  a 
combined  Federal/State  corporate 
income  tax  rate  of  39  percent.  EPA 
calculated  the  aimual  equivalent  of 
capital  and  other  one-time  costs  by    « 
annualizing  costs  at  a  seven  percent 
discount  rate  over  an  estimated  15-year 
equipment  life. 

The  compliance  costs  of  the  ru^e  are 
the  costs  incurred  by  those  facilities  that 
EPA  estimates  will  continue  to  operate 
in  compliance  with  the  rule.  Aggregate 
compliance  costs  presented  in  this 
section  differ  from  the  costs  presented 
in  sections  VI  and  VII  because  they 
exclude  costs  for  facilities  that  are 
baseline  closiu^s  or  that  close  due  to 
regulatory  requirements  (see  section 
Vni.D  for  estimates  of  baseline  and  post- 
compliance  closiu^s).  Therefore,  they 
represent  only  the  compliance  outlays 
of  facilities  that  are  estimated  to 
continue  operations.  Section  VIII.I 
presents  EPA's  estimates  of  social  costs, 
which  include  costs  for  regulatory 
closures.  Table  VIII-1  shows  the  total 
annualized  compliance  costs  by 
subcategory  for  the  2,382  OWS  direct 
dischargers  that  are:  (1)  Subject  to 
requirements;  (2)  make  the  necessary 
investments  to  meet  the  requirements; 
and  (3)  continue  operating  under  the 
regulation.  Facilities  in  all  other 
subcategories  are  excluded  from  the 
final  rule  and  have  no  incremental 
compliance  costs. 

Total  annualized  costs  are  the  sum  of 
the  annual  operating  and  maintenance 
costs  and  the  annualized  equivalent  of 
capital  and  other  one-time  costs. 
Aimualized  pre-tax  compliance  costs  in 
2001  dollars  are  estimated  at  $13.8 
million  per  year  for  the  final  rule. 

Table  VIII-1.— Total  Annualized 
Facility*  Compliance  Costs  for 
the  Oily  Wastes  Subcategory 

[pre-tax,  million  $2001] 


Subcategory 


Oily  Wastes 


Final 
mle 


$13.8 
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Table  VIII-1.— Total  Annualized 
Facility*  Compliance  Costs  for 
THE  Oily  Wastes  Subcategory— 
Continued 

[pre-tax,  million  $2001] 


Subcategory 


All  Categories:  Numljer  of  Facilities 
Operating  in  the  Baseline"  


Final 
rule 


2,382 


'This  table  includes  facility  compliance 
costs  only.  Section  VIII. I  discusses  the  social 
costs  of  the  rule.  The  estimates  in  this  table 
exclude  baseline  and  regulatory  closures. 

"This  estimate  can  be  found  in  section 
VIII.B. 


C.  Facility  Level  Economic  Impacts  of 
the  Final  Rule  by  Subcategory 

1 .  Baseline  Closure  Analysis 

Table  VIIl-2  summarizes  the 
estimated  baseline  closures  for  direct 
dischargers.  Based  on  its  evaluation, 
EPA  determined  that  3,593  facilities  (or 
8.2  percent)  of  the  estimated  43,858 
discharging  facilities  are  baseline 
closures.  The  3.593  baseline  closures 
include  3.511  indirect  dischargers  (97.7 
percent)  and  98  direct  dischargers  (2.7 
percent).  The  total  number  of  facilities 
classified  as  indirect  and  direct 
dischargers  does  not  equal  the  total 
number  of  dischargers.  Some  facilities 


operate  in  more  than  one  subcategory 
and  have  an  indirect  and  direct 
discharging  operation  within  the  same 
facility.  The  facilities  estimated  to  close 
in  the  baseline  analysis  are  at 
substantial  risk  of  financial  failiue 
independent  of  the  regulation.  These 
facilities  were  excluded  fit)m  the  post- 
compliance  analysis  of  regulatory 
impacts.  Data  on  facility  start-ups  and 
closiues  from  the  Census  Statistics  of 
U.S.  Businesses  indicate  that  between  6 
and  12  percent  of  facilities  in  the  major 
metal  products  manufacturing 
industries  close  in  any  given  year. 
Therefore,  EPA's  analysis  of  baseline 
closures  is  consistent  with  this  data. 


Table  VIII-2.— Summary  of  Baseline  Closures 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizer  ... 

Oily  Wastes 

Printed  Wiring  Boards 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

All  Sutxategories"  


Total  number  of 
dischargers 


11.364 

1,542 

122 

29,185 

848 

826 

14 

43.858 


Number  of 
baseline 
closures 


880 

50 

29 

2,409 

239 

0 

0 

3,593 


Percent  of 
baseline 
closures 

% 


7.7 
3.2 

23.8 
8.3 

28.2 
0.0 
0.0 
8.2 


Operating  in 
baseline 


10.484 

1,491 

93 

26.776 

609 

831 

14 

40,265 


'Note:  The  reported  total  of  facilities  over  all  subcategories  does  not  equal  the  sum  of  facilities  by  subcategory  because  some  facilities  oper- 
ate in  more  than  one  subcategory  and  have  an  indirect  and  direct  discharging  operation  within  the  same  facility. 


estimates  that  37,880  facilities  (or  94 
percent)  will  not  be  subject  to  the  rule's 
requirements  due  to  subcategory 
exclusions.  The  subcategory  exclusions 


2.  Facilities  Subject  to  Regulatory 
Requirements 

Of  the  estimated  40,265  discharging 
facilities  open  in  the  baseline.  EPA 

Table  VIII-3.— Summary  Facilities  Subject  to  Final  Rule 


exempt  37.652  indirect  dischargers  in 
all  subcategories  and  259  direct 
dischargers  in  seven  subcategories  from 
the  final  rule. 


Subcategory 


General  Metals  

Metal  Finishing  Job  Shops 
Non-Chromium  Anodizer  ... 

Oily  Wastes 

Printed  Wiring  Boards 

Railroad  Line  Maintenance 

Shipbuilding  Dry  Dock  

All  Subcategories*  


Operating  in 
baseline 


10.484 

1,491 

93 

26,776 

609 

829 

14 

40,265 


Number  of 
facilities 
excluded 


10,484 

1,491 

93 

24.394 

609 

829 

14 

37,883 


Percent  of 
facilities 
excluded 


100.0 
100.0 
100.0 

91.1 
100.0 
100.0 
100.0 

94.0 


Number  of 

facilities 

subject  to 

final  rule 


0 

■    0 

0 

2,382 

0 

.   0 

0 

2,382 


*  Note:  The  reported  total  of  facilities  over  all  subcategories  does  not  equal  the  sum  of  facilities  by  subcategory  because  some  facilities  oper- 
ate in  more  than  one  subcategory  and  have  an  indirect  and  direct  discharging  operation  within  the  same  facility. 


3.  Post-Compliance  Impact  Analysis 

EPA  estimates  that  none  of  the  direct 
discharging  facilities  operating  in  the 
baseline  regulation  will  close  as  a  result 
of  the  MP&M  rule.  With  no  predicted 
facility  closures,  EPA  expects  no 
employment  losses  from  the  rule.  EPA 
also  expects  that  none  of  the  2.382 
direct  discharging  facilities  operating  in 
the  baseline  and  subject  to  regulatory 


requirements  will  experience  moderate 
financial  impacts  due  to  the  rule. 
Chapter  5  of  the  EEBA  includes  impact 
analysis  results  for  alternative 
regulatory  options  that  EPA  considered 
in  developing  the  final  rule. 

4.  Sununary  of  Facility  Impacts 

Table  VIII— 4  summarizes  the  resvdts  of 
the  economic  impact  analysis  for  the 


final  rule.  EPA  estimates  that  no 
facilities  will  close  or  experience 
moderate  financial  impacts.  The  table 
presents  the  annualized  compliance  cost 
on  both  a  pre-tax  and  after-tax  basis. 
The  after-tax  value  represents  the  cost 
that  privately-owned  firms  would  incur 
in  complying  with  the  regulation 
because  some  of  the  costs  are  borne  by 
the  general  tax-paying  public  through 
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the  tax  deduction  permitted  on 
privately-owned  firms'  compliance 
outlays.  EPA's  after-tax  analyses  (1)  use 
a  combined  Federal/State  tax  rate  of  39 
percent,  and  (2)  limit  tax  offsets  to 
compliance  costs  to  not  exceed  facility- 
level  tax  payments  as  reported  in 
facility  questionnaire  responses. 

Table  VIIM.— Facility  Impacts  for 
All  Facilities 


Number  of  Facilities  Operating  in 
Baseline  

Number  of  facilities  excluded  from 
regulatory  requirements 

Number  of  facilities  operating  sub- 
ject to  regulatory  requirements  

Number  of  Closures  (Severe  Im- 
pacts)   

Percent  Closing  (%)  

Number  of  Additional  Facilities  with 
Moderate  Impacts  

Percent  with  Moderate  Impacts  (%) 

Annualized  Compliance  Costs  (pre- 
tax, million  $2001) 

Annualized  Compliance  Costs  (after 
tax.  million  $2001) 


40,265 

37,883 

2.382 

0 
0.0 

0 
0.0 

$13.8 

$11.9 


D.  Finn  Level  Impacts 

EPA  examined  the  impacts  of  the  final 
rule  on  firms  that  own  MPScM  facilities, 
as  well  as  on  the  financial  condition  of 
the  facilities  themselves.  A  firm  that 
owns  multiple  MP&M  facilities  could 
experience  adverse  financial  impacts  at 
the  firm  level  if  its  facilities  are  among 
those  that  incur  significant  impacts  at 
the  facility  level.  EPA  also  uses  the  firm- 
level  analysis  to  compare  impacts  on 
small  versus  large  firms,  as  required  by 
the  Regulatory  Flexibility  Act  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Section  Xn.C  of  this 
preamble  discusses  RFA/SBREFA 
issues. 

EPA  compared  compliance  costs  with 
revenue  at  the  firm  level  as  a  measure 
of  the  relative  biutlen  of  compliance 
costs.  EPA  applied  this  analysis  only  to 
MP&M  facilities  owned  by  privately- 
owned  entities.  (Section  Vm.E  discusses 
impacts  on  governments  that  own 
MP&M  facilities.)  EPA  estimated  firm- 
level  compliance  costs  by  summing 
costs  for  all  facilities  owned  by  the  same 
firm  that  responded  to  the  survey  plus 
estimated  compliance  costs  for 


additional  facilities  for  which 
respondents  submitted  information. 

"The  Agency  was  not  able  to  estimate 
precisely  at  the  national  level  the 
number  of  firms  that  own  MP&M 
facilities,  because  the  sample  weights 
based  on  the  survey  design  represent 
niunbers  of  facilities  rather  than  firms. 
Most  privately-owned  MP&M  facilities 
that  remain  open  in  the  baseline  are 
single-facility  firms,  however.  These 
firms  can  be  analyzed  using  the  survey 
weights.  In  addition.  278  survey 
respondents  report  being  owned  by  a 
firm  that  owns  more  than  one  MP&M 
facility.  For  the  firm-level  analysis,  EPA 
assigned  these  facilities,  and  their 
owning  firms,  a  sample  weight  of  one, 
since  it  is  not  known  how  many  firms 
these  278  sample  facilities  represent. 
Chapter  9  of  the  EEBA  presents  EPA's 
analysis  of  firm-level  impacts. 

Table  VIII-5  shows  the  results  of  the 
firm-level  analysis.  The  results 
represent  a  total  of  26,750  MP&M  firms 
(26,472  +  278).  owriing  37.424  facilities 
(26,472" owned  by  single-facility  firms 
plus  10,953  owned  by  multi-facility 
firms). 


Table  viii-5.— Firm  Level  After  Tax  Annual  Compliance  Costs  as  a  Percent  of  Annual  Revenues  for 

Privately-owned  Businesses:  Selected  Regulatory  Option 


Number  of  firms  in  the  analysis* 


26,750 


Number  and  percent  with  after  tax  annual  compliance  costs/annual 
revenues  equal  to: 


Less  than  1% 


Number 


26,750 


Percent 


100.0 


1  to  3% 


Number 


Percent 


0.0 


Over  3% 


Number 


Percent 


0.0 


^^s^^'s^^'SiSSS.sr^X'^^^^.v^^^.z^.v^^^^  '^  -^- 


EPA's  analysis  shows  that  none  of  the 
firms  in  the  analysis  incin  after-tax 
compliance  costs  equal  to  one  percent 
or  more  of  annual  revenues.  All  firms 
incur  compliance  costs  less  than  one 
percent  of  annual  revenues. 

This  analysis  is  likely  to  overstate 
costs  at  the  firm  level  because  it  does 
not  account  for  actions  a  multi-facility 
firm  might  take  to  reduce  its  comphance 
costs  under  the  regulation.  These 
include  consolidating  and/or 
transferring  functions  among  facilities  to 
consolidate  wet  processes  and  take 
advantage  of  scale  economies  in 
wastewater  treatment.  In  some 
instances,  such  compliance  responses 
may  result  in  loss  of  employment  in 
some  facilities  and  possible  increases  in 
emplojmaent  in  others.  As  discussed  in 
Chapter  5  of  the  EEBA  report.  EPA  is 


luiable  to  accoimt  for  and  analyze  the 
full  range  of  possible  compliance 
actions  that  a  firm  may  consider  and 
implement  in  response  to  regulation. 

E.  Impacts  on  Government-Owned 
Facilities 

EPA  siuveyed  government-owned 
MP&M  facilities  to  assess  the  cost  of  the 
regulation  on  these  facilities  and  the 
government  entities  that  ovm  them  (see 
66  FR  437).  A  government  is  judged  to 
experience  major  budgetary  impacts  if  it 
has:  (1)  One  or  more  facilities  with 
compliance  costs  exceeding  one  percent 
of  the  baseline  cost  of  service;  (2)  total 
debt  service  costs  (including  costs  to 
finance  MP&M  capital  costs  entirely 
with  debt)  exceeding  25  percent  of 
baseline  revenue;  and  (3)  post- 
compliance  total  annualized  pollution 


control  costs  per  household  exceeding 
one  percent  of  median  household 
income.  EPA  discusses  the  methodology 
for  assessing  impacts  on  government- 
owned  facilities  in  more  detail  in 
-  Chapter  7  of  the  EEBA  report  (this 
methodology  and  the  impact  thresholds 
were  also  used  to  support  EPA's 
analysis  imder  the  Unfunded  Mandates 
Reform  Act.  discussed  at  section  XII.D 
of  this  preamble).  Table  VIII-6  provides 
national  estimates  of  the  number  of 
MP&M  facilities  operated  by 
govermnents  that  are  potentially  subject 
to  the  regulation,  by  type  and  size  of 
government. 

Table  Vin-7  summarizes  the  status  of 
government-owned  facilities,  their 
compliance  costs  and  measures  of 
impacts  on  government  that  own  MP&M 
facilities. 
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Table  VIII-6.    Number  of  Government-Owned  Facilities  by  Type  and  Size  of  Government  Entity 

Size  of  government 

Municipal 
government 

State 
government 

County 
govemment 

Regional  govemmental 
authority 

Total 

1  strno  f^nupmmAnt^  /nnnulation  >50  000)       

618 
1,750 
2,368 

377 

781 
212 
993 

46 

1,823 

1,962 

All  Governments  

377 

46 

3,785 

Table  VIII-7.— Number  of  Regulated  Government-Owned  Facilities,  Compliance  Costs  and  Budgetary 

Impacts  by  Regulatory  Option 


Total  Number  of  Government-Owned  Facilities 

Numtjer  of  Facilities  exempted  by  subcategory  exclusions 

Number  of  Facilities  subject  to  regulation  

Compliance  costs  ($2001  million)  • 

Number  of  Facilities  witti  compliance  costs  >  one  percent  of  baseline  cost  of  sen/ice* 

Number  of  Governments  failing  the  "impact  on  taxpayers"  criterion" 

Numt>er  of  Govemments  failing  the  "impacts  on  govemment  debt"  criterion***  

Number  of  Govemments  failing  all  three  impacts  criteriat 


3,785 

3,327 

458 

$8.99 

162 

0 

0 

0 


*  Annualized  compliance  costs  as  a  percent  of  total  facility  costs  and  expenditures,  including  operating,  overhead  and  debt  service  costs  and 

**  Based  on  comparison  of  compliance  costs  for  all  facilities  owned  by  the  govemment  to  the  income  of  households  that  are  setved  by  the  rel- 
evant govemment  A  govemment  is  judged  to  experience  impacts  if  the  regulation  results  in  a  ratio  of  total  annualized  pollution  control  costs  per 
household  to  median  household  income  that  exceeds  one  percent,  post-compliance.  Includes  existing  pollution  control  costs  plus  the  compliance 

costs  due  to  the  MP&M  rule.  .      .  ^  ^  ,_  >    ^^  ..       . 

***  Based  on  comparison  of  total  debt  service  costs  (including  costs  to  finance  MP&M  capital  costs  entirely  with  debt)  with  baseline  govemment 
revenue  A  government  is  judged  to  experience  impacts  if  the  mle  causes  its  total  debt  service  payments  to  exceed  25%  of  baseline  revenue. 

t  A  govemment  is  judged  to  experience  major  budgetary  impacts  if  it  has  one  or  more  facilities  with  costs  of  compliance  above  1%  of  baseline 
cost  of  service  and  fails  both  the  taxpayers  impact  and  govemment  debt  impact  tests. 


Under  the  final  rule,  an  estimated  162 
government-owned  facilities  (4.3 
percent  of  the  total)  would  incur  costs 
exceeding  one  percent  of  their  baseline 
cost  of  service.  The  residual  95.7 
percent  of  government-owned  facilities 
incur  no  cofets  or  incur  costs  so  low  as 
to  be  readily  absorbed  within  existing 
budgets.  None  of  the  govemments  incur 
costs  that  cause  them  to  exceed  the 
thresholds  for  impacts  on  taxpayers  or 
for  govemment  debt  burden.  EPA 
therefore  concludes  that  the  regulation 
will  not  impose  major  budgetary 
burdens  on  any  of  the  govemments  that 
own  MP&M  facilities. 

F.  Community  Level  Impacts 

EPA  considered  the  potential  impacts 
of  changes  in  employment  due  to  the 
regulation  on  the  communities  where 
MP&M  facilities  are  located.  EPA  does 
not  expect  any  adverse  commimity 
employment  effects  because  it 
anticipates  no  rule-driven  facility 
closures  and  accordingly  no  job  losses 
from  the  rule. 

G.  Foreign  Trade  Impacts 

The  foreign  trade  impacts  analysis 
allocates  the  value  of  changes  in  output, 
for  each  facility  that  is  projected  to 
close,  to  exports,  imports  or  domestic 
sales,  based  on  the  dominant  source  of 
competition  in  each  market  as  reported 
in  the  sxirveys.  EPA  does  not  expect  any 
material  foreign  trade  impacts  as  a  result 
of  the  final  rule  because  no  facility 
closures  are  expected.  See  Chapter  8  in 


the  EEBA  for  a  more  detailed  discussion 
of  the  foreign  trade  impact  analysis  and 
the  resulting  impacts  of  the  alternative 
regulatory  options  on  foreign  trade. 

H.  Administrative  Costs 

EPA  also  assessed  the  costs  inciured 
by  govenunents  to  administer  the  rule. 
The  final  rule  only  regulates  direct 
dischargers;  therefore,  EPA  does  not 
expect  increases  in  administrative  costs 
because  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  program  requires  that  these 
facilities  already  hold  permits. 
However,  EPA  did  estimate  costs  to 
POTWs  for  alternative  options  that 
would  have  regulated  indirect 
dischargers.  See  Chapter  7  in  the  EEBA 
for  a  discussion  of  these  estimates. 

/.  Social  Costs 

1.  Components  of  Social  Costs 

The  social  costs  of  regulatory  actions 
are  the  opportunity  costs  to  society  of 
employing  scarce  resources  in  pollution 
control  activity.  The  largest  component 
of  economic  costs  to  society  is  the  cost 
incurred  by  MP&M  facilities  for  the 
labor,  equipment,  material,  and  other 
economic  resources  needed  to  comply 
with  the  regulation.  EPA  accounts  for 
these  costs  on  a  pre-tax  basis. 

Social  costs  may  also  include  lost 
producers*  and  consumers'  siuplus  that 
result  when  the  quantity  of  goods  and 
services  produced  decreases  as  a  result 
of  the  rule.  Lost  producers'  surplus  is 


measiu-ed  as  the  difference  between 
revenues  earned  and  the  cost  of 
production  for  the  lost  production.  Lost 
consumers'  surplus  is  the  difference 
between  the  price  paid  by  consumers  for 
the  lost  production  and  the  maximum 
amoimt  they  would  have  been  willing  to 
pay  for  those  goods  and  services.  To 
accurately  calculate  lost  producers'  and 
consumers'  surplus  requires  knowledge 
of  the  characteristics  of  market  supply 
and  demand  for  each  affected  industry. 
EPA  instead  calculated  an  upper-bound 
estimate  of  social  compliance  costs 
using  the  simplifying  assiunption  that 
all  facilities  continue  operating  in 
compliance  with  the  mle,  and  pay  the 
associated  compliance  costs  (i.e., 
assuming  that  there  are  no  regulation- 
related  closures.)  This  framework 
provides  an  upper-boimd  estimate  of 
social  costs,  because,  for  facilities 
predicted  to  close,  continuing  to  operate 
and  to  inciu  compliance  costs  is  more 
costly  than  closing  the  facility  with 
associated  lost  producers'  emd 
consumers'  siuplus.  For  the  final 
regulation,  EPA  estimated  that  no 
facilities  would  close  because  of  the 
rule.  As  a  result,  the  potential  effect  of 
consiuners'  and  producers'  surplus 
should  not  be  of  consequence  in 
assessing  social  costs. 

hi  addition  to  the  resource  costs  to 
society  associated  with  compliance,  the 
estimated  social  cost  also  includes  two 
other  elements:  the  cost  to  local 
govemments  of  implementing  the  rule 
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and  the  cost  of  any  unemplojrment  that 
may  result  from  the  regulation.  The 
government  administration  costs 
include  the  costs  to  POTWs  of 
permitting  and  compliance  monitoring 
and  enforcement  activities.  The 
unemployment-related  costs  include  the 
cost  of  administering  unemployment 
programs  for  workers  who  would  lose 
emplo}mient,  and  an  estimate  of  the 
amount  that  workers  would  be  willing 
to  pay  to  avoid  involimtary 
unemployment. 

2.  Resource  Cost  of  Cmnpliance 

The  resource  costs  of  compliance  are 
the  value  of  society's  productive 
resources — including  labor,  equipment, 
and  materials — consiuned  to  achieve  the 
reductions  in  effluent  discharges 
required  by  the  final  rule.  On  the  basis 
of  a  7  percent  discount  rate,  EPA 
estimates  the  annualized  cost  of 
cxjmpliance  at  $13.8  million  (2001$). 
This  value  exceeds  the  cost  that 
privately-owned  firms  would  incur  in 
complying  with  the  regulation  because: 

(1)  Some  of  the  costs  are  home  by  the 
general  tax-paying  public  through  the 
tax  deduction  permitted  on  privately- 
owned  firms'  compliance  outlays  and 

(2)  some  costs  are  passed  onto 
consiuners  in  the  form  of  price 
increases.  Although  these  two  categories 
of  cost  are  not  part  of  the  financial 
binden  on  regulated  industries,  they  are 
part  of  the  regulation's  overall  cost  to 
society.  EPA  also  estimated  the 
aimualized  cost  of  compliance  using  a  3 
percent  discount  rate  and,  in 
conjunction,  an  assumed  3  percent 
opportunity  cost  of  capital  to  society.  At 
the  3  percent  discount  rate,  EPA 
estimates  the  annualized  cost  of 
compliance  at  $13.7  million  (2001$). 


3.  Cost  of  Administering  the  RegiUation 

As  discussed  in  section  Vin.I  of  this 
preamble,  since  the  final  rule  only 
regulates  direct  dischargers,  EPA  does 
not  expect  increases  in  administrative 
costs  because  all  direct  dischargers 
already  hold  permits. 

4.  Social  Cost  of  Unemployment 

The  loss  of  jobs  associated  with  any 
facility  closures  would  represent  a 
social  cost  of  the  regulation.  However, 
from  its  facility  impact  analysis,  EPA 
estimates  that  no  facilities  will  close  as 
a  result  of  the  regidation.  Accordingly, 
EPA  estimates  a  zero  cost  of 
unemployment  for  the  final  regulation. 
The  results  of  this  analysis  for 
alternative  regulatory  options  where 
closures  are  predicted  can  be  found  in 
Chapter  6  of  the  EEBA. 

5.  Total  Social  Costs 

Summing  across  all  social  costs 
results  in  a  total  annualized  social  cost 
estimate  of  $13.8  million  ($2001),  at  a  7 
percent  discount  rate,  and  $13.7 
million,  at  a  3  percent  discount  rate,  as 
shown  in  Table  VIII-8. 

TABLE  Vlll^.— Annual  Social 
Costs  of  the  Regulation 

[Pre-tax,  million  $2001] 


Table  Vlll-8.— Annual  Social 
Costs  of  the  REGULATiOf^— Con- 
tinued 

[Pre-tax,  million  $2001] 


Social  cost 
category 


Resource  Value  of 
Compliance 
Costs  (before- 
tax) 

Govemment  Ad- 
ministrative 
Costs  

Social  Costs  of  Un- 
employment   


Table  Vlll-9.— Cost  and  Removal  Comparison  for  the  Oily 

[$2001/lb  pollutant  removed] 


/.  Cost  and  Removal  Comparison 
Analysis 

The  Agency  is  promulgating  BPT 
limitations  for  the  Oily  Wastes 
subcategory.  Among  the  factors  EPA 
must  consider  when  promulgating  BPT 
limitations,  section .304(b)(1)(B)  of  the 
CWA  directs  EPA  to  consider  the  total 
incremental  compliance  costs  of  the 
BPT  technology  in  relation  to  the 
effluent  reductions  achieved  by  the 
technology.  This  inquiry  does  not  limit 
EPA's  broad  discretion  to  adopt  BPT 
limitations  based  on  available 
technology  unless  the  required 
additional  reductions  are  wholly  out  of 
proportion  to  the  costs  of  achieving  the 
additional  effluent  reduction. 

One  cost  and  removal  comparison 
ratio  used  by  EPA  is  the  average  cost  per 
pound  of  pollutant  removed  by  a  BPT 
regulatory  option.  EPA  measures  the 
cost  component  as  pre-tax  total 
annualized  costs  ($2001).  For  the  Oily 
Wastes  subcategory,  EPA  measures  the 
effluent  reduction  benefits  as  the 
summation  of  O&G  (as  HEM)  and  TSS 
to  avoid  significant  double  counting  of 
pollutants.  EPA  analyses  show  that 
OWS  facilities  largely  dischai^e 
conventional  pollutants.  Table  VIII-Q 
shows  the  incremental  compliance 
costs,  the  incremental  pollutant 
reductions,  and  the  resulting  cost  and 
removal  comparison  ratio. 

Wastes  Subcategory 


Subcategory 


Oily  Wastes 


Annualized 

cost  ($2001) 

(millions) 


13.8 


Annual 
pounds  of 
pollutant 
removed 


480,325 


Cost  and  re- 
nx)val 

comparison 
($2001/lb 
pollutant 
removed) 


28  73 


K.  Cost-Effectiveness  Analysis 

In  the  development  of  best  available 
technology  effluent  limitations 
guidelines  for  removals  of  toxic 
pollutants,  EPA  evaluates  the  relative 
efficiency  of  alternative  regulatory 
options  in  removing  toxic  pollutants 
from  the  effluent  discharges  to  the 


nation's  waters.  Because  EPA  is  today 
not  promulgating  Oily  Wastes 
subcategory  BAT  limitations  based  on  a 
more  stringent  technology  than  BPT 
technology,  EPA  is  not  providing  a  cost- 
effectiveness  analysis  for  the  final  rule, 
which  contains  only  BPT  limitations 
(see  section  Vin.J  for  the  cost  and 
removal  comparison  analysis).  EPA  did 


perform  a  cost-effectiveness  analysis  for 
the  alternative  regulatory  options  that 
would  have  regulated  indirect 
dischargers;  the  results  of  this  analysis 
are  reported  in  the  EEBA  and  DCN 
37900,  section  26.0. 
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JX.  Water  Quality  Analysis  and 
Environmental  Benefits 

A.  Introduction  and  Overview 

This  section  presents  EPA's  estimates 
of  the  national  environmental  benefits 
of  the  final  MP&M  effluent  guidelines. 
The  benefits  occur  due  to  the  reduction 
in  facility  discharges  described  in 
section  VII.  The  methodologies  used  in 
the  estimation  of  benefits  of  the  final 
rule  are  largely  similar  to  those  used  for 
estimating  benefits  of  the  proposed  rule 
[see  66  FR  424).  The  Notice  of  Data 
Availability  [see  67  FR  38752)  and 
section  IV.B  of  today's  final  rule  discuss 
revisions  made  to  these  methodologies 
after  the  publication  of  the  proposed 
rule.  The  EEBA  provides  EPA's 
complete  benefit  assessment  for  the 
final  rule. 

EPA  estimated  national  benefits  from 
the  regulation  on  the  basis  of  sample 
facility  data.  The  Agency  extrapolated 
findings  from  the  sample  facility 
analyses  to  the  national  level  using  two 
alternative  extrapolation  methods:  (1) 
traditional  extrapolation  and  (2)  post- 


stratification  extrapolation.  Section  A.2 
of  today's  final  rule  and  Appendix  G  of 
the  EEBA  discuss  the  extrapolation 
methods  used  in  the  benefits  analysis  in 
detail'. 

To  supplement  the  national  level 
analysis  performed  for  the  final  MP&M 
regidation,  EPA  also  conducted  a 
detailed  case  study  of  the  expected 
State-level  costs  and  benefits  of  the 
MP&M  rule  in  Ohio.  For  several 
important  reasons,  EPA  judges  that  the 
Ohio  case  study  is  more  robust  than  the 
national  benefit  analyses  that  EPA 
undertakes  in  support  of  effluent 
guideline  development.  These  reasons 
include:  (1)  Use  of  more  detailed  data 
on  MP&M  facilities  than  is  possible  at 
the  national  level;  (2)  use  of  more 
detailed  and  accurate  water  quality  data 
than  are  usually  available;  (3)  more 
accurate  accounting  for  the  presence 
and  effect  of  multiple  discharges  to  the 
same  reach;  (4)  inclusion  of  data  on 
non-MP&M  discharges  in  the  baseline 
and  post  compliance;  (5)  use  of  a  first- 
order  decay  model  to  estimate  in-stream 
concentrations  in  downstream  water 


bodies;  and  (6)  inclusion  of  an 
additional  recreational  benefit  category 
(swimming)  in  the  analysis. 

Sections  B  through  G  of  today's  final 
rule  discuss  the  national  level  benefits 
analyses;  section  H  presents  the  Ohio 
case  study.  These  sections  include 
results  only  for  the  final  rule;  however, 
the  EEBA  presents  results  for  additional 
options  evaluated. 

1.  Benefit  Overview 

Table  IX-1  summarizes  the  benefits 
categories  associated  with  the  regulation 
and  notes  which  categories  EPA  was 
able  to  quantify  and  monetize.  The 
benefits  include  three  broad  classes: 
human  health,  ecological,  and  economic 
productivity  benefits.  Within  these  three 
broad  classes,  EPA  was  able  to  assess 
benefits  with  varying  degrees  of 
completeness  and  rigor.  Where  possible, 
EPA  quantified  the  expected  effects  and 
estimated  monetary  values.  Data 
limitations  and  limited  understanding 
of  how  society  values  certain  water 
quality  changes  prevented  monetizing 
some  benefit  categories. 


Table  IX-1  .—Benefit  Categories  Associated  with  Water  Quality  Improvements  Resulting  from  the  Metal 

Products  and  Machinery  Effluent  Guideline 


Benefit  Category 


Quantified  and 
monetized 


Human  Healtti  Benefits: 

Reduced  cancer  risk  due  to  ingestion  of  chemically-contaminated  fish  and  unregulated 
pollutants  in  drinking  water 

Reduced  non-cancer  adverse  health  effects  (e.g.,  reproductive,  immunotogical,  neuro- 
logical, circulatory,  or  respiratory  toxicity)  due  to  ingestion  of  chemically-contaminated 
fish  and  unregulated  pollutants  in  drinking  water 

Reduced  non-cancer  adverse  health  effects  from  exposure  to  lead  from  consumption  of 
chemically-contaminated  fish 

Reduced  health  hazards  from  exposure  to  contaminants  in  waters  used  recreatkxially 

{e.g.,  swimming) 

Ecological  Benefits: 

Reduced  risk  to  aquatk:  life •••• • 

Enhanced  water-based  recreatkjn,  including  fishing,  boating,  and  near-water  (wikftlfe 
viewing)  activities  

Other  enhanced  water-based  recreation,  such  as  swimming,  waterskiing,  and  white 
water  rafting  

Increased  aesthetk;  benefits,  such  as  enhancement  of  adjoining  site  amenities  (e.g.,  re- 
siding, working!  traveling,  and  owning  property  near  the  water)  

Non-user  value  (i.e.,  existence,  option,  and  bequest  value)  

Reduced  contaminatron  of  sediments  

Economic  Productivity  Benefits:  •" 

Benefits  to  tourism  industries  from  increased  partrcipation  in  water-based  recreation  

Improved  commercial  fisheries  yields  

Reduced  water  treatment  costs  for  munk:ipal  drinking  water,  irrigation  water,  and  indus- 
trial process  and  cooling  water 


Quantified  and 
nonmonetized 


Nonquantified 

and 
nonmonetized 


X 

X 

X 

X 
X 


•The  final  rule  regulates  direct  dischargers  only.  Therefore  the  selected  option  does  not  affect  POTW  operatkin.  EPA,  however,  includes  this 
benefit  category  when  analyzing  alternative  optkjns  whrch  considered  the  regulation  of  indirect  dischargers  (See  Chapter  1 9  of  the  EEBA  for  the 
benefits  analysis  of  alternative  options). 


2.  Extrapolation  Methods 

EPA  traditionally  estimates  national 
level  costs  and  benefits  by  extrapolating 
analytic  results  from  sample  facilities  to 
the  national  level  using  sample  facility 


weights.  EPA's  traditional  sampling 
approach  relies  on  information  about 
the  economic  and  technical 
characteristics  of  the  regulated 
community.  Although  important  for 


understanding  the  technical 
requirements  and  costs  of  a  regulation, 
this  sampling  approach  does  not 
incorporate  information  that  could 
significantly  affect  the  occurrence  and 
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distribution  of  regulatory  benefits,  such 
ad  characteristics  of  the  receiving  water 
body  and  the  size  of  population  that 
may  benefit  from  reduced  pollutant 
discharges.  As  a  result,  the  traditional 
sampling  approach  likely  yields  benefit 
estimates  that  are  less  accurate  than 
those  that  could  be  obtained  by  using  a 
sampling  framework  that  accounts' for 
such  benefit-receptor  characteristics. 

EPA  recognizes  that  using  a 
traditional  extrapolation  method  to 
estimate  national  level  benefits  may 
lead  to  a  large  degree  of  imcertainty  in 
benefits  estimates.  Therefore,  in 
addition  to  the  traditional  extrapolation 
method  used  in  the  proposed  rule  [see 
66  FR  424),  EPA  has  estimated  national 
level  benefits  for  the  final  rule  using  an 
alternative  extrapolation  method  as 
discussed  in  the  NOD  A  [see  67  FR 
38752). 

In  this  alternative  extrapolation 
method,  post-stratification  sample 
weighting,  EPA  adjusted  the  original 
sample  weights  using  two  variables  that 
are  likely  to  affect  the  occurrence  and 
size  of  benefits  associated  with  reduced 
discharges  from  sample  MP&M 
facilities:  (1)  receiving  water  body  type 
and  size;  and  (2)  the  size  of  the 
population  residing  in  the  vicinity  of 
the  sample  facility.  The  Agency  utilized 
a  conmionly  used  post-stratification 
method  calling  "r^ng"  to  adjust 
original  sample  weights  to  reflect  these 
benefit  pathway  characteristics.  EPA 
used  data  from  three  data  sources — 
EPA's  Permit  Compliance  System 
database  (PCS),  EPA's  Reach  File  1,  and 
Census  Data — to  develop  the  adjusted 
weights.  Because  of  data  limitations, 
EPA  restricted  the  re-weighting  effort 
only  to  direct  dischargers  and  excluded 
indirect  dischargers.  Therefore,  EPA 
performed  this  alternative  analysis  for 
only  the  selected  option. 

EPA  used  the  alternative  benefit 
estimate  to  validate  general  conclusions 
that  EPA  drew  from  its  main  analysis 
based  on  the  traditional  extrapolation 
method.  Appendix  G  of  the  EEBA 
provides  detailed  discussion  of  this 
alternative  extrapolation  method. 

In  the  NODA,  EPA  also  sought  public 
comment  on  a  proposed  second 
alternative  extrapolation  method.  In  this 
extrapolation  method,  EPA  proposed 
the  extrapolation  of  the  Ohio  case  study 
results  to  the  national  level  based  on 
three  key  factors  that  affect  the 
occurrence  and  magnitude  of  benefits: 
(1)  The  estimated  change  in  MP&M 
pollutant  loadings;  (2)  the  level  of 
recreational  activities  on  the  reaches 
affected  by  MP&M  discharges;  and  (3) 
income  of  the  affected  population.  "The 
Agency  recognizes  that  this  method  is 
not  rigorous  for  extrapolation  to  the 


national  level.  Therefore,  EPA  used  this 
method  only  as  a  sensitivity  analysis. 

Sections  IX.B  tiu-ough  IX.E  of  this 
preamble  present  national  level  benefits 
that  are  estimated  based  on  both  sample 
facility  weights  used  in  the  engineering 
and  economic  impact  analysis 
(traditional  extrapolation  method)  and 
sample  facility  weights  adjusted  by 
water  body  and  population  (post- 
stratification  extrapolation).  National 
level  benefits  estimated  from  the  Ohio 
case  study  analysis  are  not  presented  in 
today's  final  rule.  These  estimates  can 
be  foimd  in  Appendix  G  of  the  EEBA 
report. 

B.  Reduced  Human  Health  Risk 

EPA  estimates  that  the  final  rule  will 
prevent  discharge  of  18  pounds  per  year 
of  carcinogens  and  119  pounds  per  year 
of  lead.  Also,  the  final  rule  will  prevent 
discharge  of  an  additional  6,900  pounds 
of  76  pollutants  of  concern  tiiat  are 
knovyoi  to  c^use  adverse  non-cancer 
human  health  effects.  These  reduced 
pollutant  discharges  from  MP&M 
facilities  generate  human  health  benefits 
in  a  nimiber  of  ways.  The  most 
important  hiunan  health  benefits  stem 
from  reduced  risk  of  illness  from 
consumption  of  contaminated  fish, 
shellfish,  and  water. 

EPA  analyzed  the  following  measures 
of  human  health-related  benefits: 
reduced  cancer  risk  from  fish  and  water 
consumption;  reduced  risk  of  non- 
cancer  adverse  health  effects  from  fish 
and  water  consimiption;  reduced  lead- 
related  adverse  health  effects  in 
children  and  adults;  and  reduced 
occurrence  of  in-waterway  pollutant 
concentrations  in  excess  of  levels  of 
concern.  The  levels  of  concern  include 
human  health-b^ed  ambient  water 
quality  criteria  (AWQC)  or  documented 
toxic  effect  levels  for  those  chemicals 
not  covered  by  AWQC.  The  Agency 
monetized  only  two  of  these  health 
benefits:  (1)  Changes  in  the  incidence  of 
cancer  resulting  from  reduced  exposure 
to  carcinogens  in  fish  and  drinking 
water  and  (2)  changes  in  adverse  non- 
cancer  health  effects  in  children  and 
adults  resulting  from  reduced  exposure 
to  lead  in  fish.  EPA  monetized  human 
health  benefits  by  estimating  the  change 
in  the  expected  number  of  individuals 
experiencing  adverse  himian  health 
effects  in  the  populations  exposed  to 
MP&M  discharges.  For  carcinogens  that 
have  linear  dose-response  relationships, 
it  is  feasible  to  estimate  the  incremental 
cancer  incidence  in  a  population  from 
the  estimate  of  mean  individual  risk  for 
the  population  and  the  number  of 
individuals  in  the  population.  However, 
for  health  effects  with  non-linear  dose- 
response  relationships  and  thresholds 


[e.g.,  non-cancer  health  effects), 
estimating  population  risk  is 
computationally  more  complex  and  was 
notproposed  [see Table  IX-1). 

The  national-level  analysis  of  hunnn 
health  benefits  finds  negligible 
monetized  benefits  bom  the  final  rule. 
However,  because  of  significant 
simplifications  in  the  national  level 
analysis,  this  finding  should  be 
recognized  as  potentially  having 
substantial  error  and  should  therefore  be 
interpreted  with  caution.  In  particular, 
the  national-level  analysis:  (1)  Is  based 
only  on  limited  information  on  MP&M 
facilities  at  the  national  level;  (2) 
accounts  in  only  a  very  limited  way  for 
the  presence  and  effect  of  joint 
discharges  on  the  same  reach;  (3)  omits 
data  on  non-MP&M  discharges  in  the 
baseline  and  post  compliance;  and  (4) 
omits  consideration  of  the  downstream 
effects  of  pollutant  discharges. 

In  contrast  to  the  nations3-level 
analysis,  and  as  discussed  in  section 
IX.A.  of  today's  final  rule  and  Chapter 
21  of  the  EEBA  report,  the  methods  and 
data  used  for  the  Ohio  case  study 
address  a  munber  of  these  analytic 
weaknesses.  This  more  site-specific  and 
detailed  analysis  finds  that  the  final 
regulation  would  achieve  $0.5  million 
(2001$)  in  healtii-related  benefits  in  the 
State  of  Ohio  alone.  EPA  estimates  that 
this  analysis  provides  a  more  accurate, 
albeit  lower-bound,  estimate  of  health- 
related  benefits  than  indicated  by  the 
simpler  national-level  analysis. 
Moreover,  given  (1)  that  Ohio  represents 
only  about  6  percent  of  the  total  MP&M 
facility  population  and  (2)  that  a 
substantial  share  of  the  total  MP&M 
facility  population  is  located  in  other 
States  with  similar  water  body  and 
population  characteristics  [e.g.,  the 
States  of  Illinois,  Indiana,  Michigan, 
Pennsylvania),  it  is  reasonable  to  expect 
that  additional  human  health  benefits 
would  be  estimated  for  the  remainder  of 
the  country  if  EPA  were  able  to  apply 
this  more  rigorous  approach  at  the 
national  level.  Accordingly,  EPA  judges 
that  the  final  rule's  human  health 
benefits  are  higher  than  its  social  costs. 

1.  Benefits  From  Reduced  Incidence- of 
Cancer 

EPA  assessed  changes  in  the 
incidence  of  cancer  cases  bom 
consumption  of  MP&M  pollutants  in 
fish  tissue  and  drinking  water.  The 
Agency  valued  changes  in  incidence  of 
cancer  cases  using  a  willingness-to-pay 
(WTP)  of  $6.5  million  (2001$)  for 
avoiding  premature  mortality.  This 
estimate  of  the  value  of  a  statistical  life 
saved  is  reconmiended  in  EPA's 
Guidelines  for  Preparing  Economic 
Analysis.  This  estimate  does  not  include 
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estimates  of  WTP  to  avoid  morbidity 
prior  to  death. 

EPA  estimated  aggregate  cancer  risk 
from  contaminated  drinking  water  for 
populations  served  by  drinking  water 
intakes  on  water  bodies  to  which  MP&M 
facilities  discharge.  EPA  based  this 
analysis  on  six  carcinogenic  pollutants 
for  which  drinking  water  criteria  have 
not  been  published.  This  analysis 
excludes  seven  carcinogens  for  which 
drinking  water  criteria  have  been 
published.  EPA  assiuned  that  public 
drinking  water  treatment  systems  will 
remove  these  seven  pollutants  from  the 
public  water  supply.  To  the  extent  that 
treatment  for  these  seven  pollutants  may 
cause  incidental  removals  of  the  six 
pollutants  without  criteria,  the  analysis 
may  overstate  cancer-related  benefits. 
Calculated  in-stream  concentrations 
serve  as  a  basis  for  estimating  changes 
in  cancer  risk  for  populations  served  by 
affected  drinking  water  intakes.  EPA 
estimates  that  baseline  MP&M 
discharges  from  in-scope  facilities  are 
associated  with  virtually  zero  annual 
cancer  cases.  The  national-level  analysis 
finds  that  the  final  regulation  would 
lead  to  a  marginal  reduction  in  these 
cancer  cases  resulting  from 
consumption  of  contaminated  drinking 
water;  correspondingly,  monetary 
benefits  estimated  from  reduced 
consumption  of  contaminated  drinking 
water  are  essentially  zero. 

EPA  also  estimated  cancer  risk  from 
the  consumption  of  contaminated  fish 
for  recreational  and  subsistence  anglers 
and  their  families.  EPA  based  this 
analysis  on  thirteen  carcinogenic 
pollutants  found  in  MP&M  effluent 
discharges.  Estimated  contaminant 
concentrations  in  fish  tissue  are  a 
function  of  predicted  in-stream 
pollutant  concentrations  and  pollutant 
bkoconcentration  factors.  EPA  used  data 
on  numbers  of  licensed  fishermen  by 
state  and  county,  presence  of  fish 
consumption  advisories,  number  of 
fishing  trips  per  person  per  year,  and 
average  household  size  to  estimate  the 
affected  population  of  recreational  and 
subsistence  anglers  and  their  families. 
The  analysis  uses  different  fish 
consumption  rates  for  recreational  and 
subsistence  anglers  to  estimate  the 
change  in  cancer  risk  among  these 
populations. 

EPA  estimated  that  baseline  MP&M 
discharges  from  in-scope  facilities  are 
associated  with  0.03  annual  cancer 
cases.  The  national-level  analysis  shows 
that  final  option  woidd  lead  to  a 
marginal  reduction  in  cancer  cases 
among  recreational  and  subsistence 
angler  populations.  The  monetary 
benefits  estimated  from  consmnption  of 


less  contaminated  fish  by  these 
popiUations  are  essentially  negligible. 

The  previous  findings  from  the 
national  analysis  of  changes  in  cancer 
risk  associated  with  the  final  rule  differ 
from  the  Ohio  case  study  results.  Based 
on  the  Ohio  case  study,  the  final  option 
is  expected  to  eliminate  less  than  0.01 
cancer  cases  annually  in  the  State  of 
Ohio  (see  section  IX.H  of  today's  final 
rule  for  a  detail).  This  reduction 
translates  into  approximately  $14,500 
(2001$)  in  annual  benefits  due  to 
reduced  cancer  risk  from  consumption 
of  contaminated  fish  tissxre  and  drinking 
water.  The  difference  in  the  findings  of 
the  national-  and  Ohio  analyses  results 
primarily  from  more  comprehensive 
information  on  MP&M  and  non-MP&M 
facility  discharges  used  in  the  Ohio  case 
study  analysis  (see  section  IX.A.  of 
today's  final  rule  for  additional  details). 
The  national-level  analysis  accoimts 
only  for  the  pollutant  exposures  from 
MP&M  sample  facilities.  In  contrast,  the 
Ohio  case  study  approach  accoimts  for 
a  broader  baseline  of  pollutant 
exposure,  including  more  thorough  and 
detailed  coverage  of  discharges  from 
MP&M  facilities  and  also  estimated 
exposures  from  non-MP&M  sources.  As 
a  result,  this  analysis  more  accurately 
reflects  baseline  health  risk  conditions. 

2.  Reductions  in  Non-Cancer  Adverse 
Human  Health  Effects  Other  Than  Those 
Related  to  Lead  Exposiu-e 

The  final  rule  can  potentially  generate 
non-cancer  human  health  benefits  (e.g., 
reduction  in  systemic  effects, 
reproductive  toxicity,  and 
developmental  toxicity)  from  reduced 
contamination  of  fish  tissue  and 
drinking  water  sources.  The  common 
approach  for  assessing  the  risk  of  non- 
cancer  health  effects  from  the  ingestion 
of  a  pollutant  is  to  calculate  a  hazard 
quotient  by  dividing  an  individual's  oral 
exposiu*  to  the  pollutant,  expressed  as 
a  pollutant  dose  in  milligrams  per 
kilogram  body  weight  per  day  (mg/kg- 
day),  by  the  pollutant's  oral  reference 
dose  (RfD).  An  RfD  is  defined  as  an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  a 
daily  oral  exposiue  that  likely  would 
not  result  in  the  occurrence  of  adverse 
health  effects  in  humans,  including 
sensitive  individuals,  diu'ing  a  lifetime. 
Toxicologists  typically  establish  an  RfD 
by  applying  uncertainty  factors  to  the 
lowest-or  no-obsejved-adverse-effect 
level  for  the  critical  toxic  effect  of  a 
pollutant.  1  A  hazard  quotient  less  than 


one  means  that  the  pollutant  dose  to 
which  an  individual  is  exposed  is  less 
than  the  RfD,  and.  therefore,  presumed 
to  be  without  appreciable  risk  of  adverse 
hiunan  health  effects.  A  hazard  quotient 
greater  than  one  means  that  the 
pollutant  dose  is  greater  than  the  RfD. 
Further,  EPA  guidance  for  assessing 
exposures  to  mixtures  of  pollutants 
recommends  calculating  a  hazard  index 
(HI)  by  siunming  the  individual  hazard 
quotients  for  those  pollutants  in  the 
mixture  that  affect  the  same  target  organ 
or  system  (e.g.,  the  kidneys,  the 
respiratory  system).^  HI  values  are 
interpreted  similarly  to  hazard 
quotients;  values  below  one  are 
generally  considered  to  suggest  that 
exposures  are  not  likely  to  residt  in 
appreciable  risk  of  adverse  health  effects 
during  a  lifetime,  and  values  above  one 
are  generally  cause  for  concern, 
although  an  HI  greater  than  one*  does  not 
necessarily  suggest  a  likelihood  of 
adverse  effects. 

To  evaluate  the  potential  benefits  of 
reducing  the  in-stream  concentrations  of 
76  pollutants  that  cause  non-cancer 
health  effects,  EPA  estimated  target 
organ-specific  His  for  drinking  water 
and  fish  ingestion  exposures  in  both  the 
baseline  and  post-compliance  scenarios. 
Specifically,  EPA  calculated  target- 
organ  specific  His  for  pollutants 
predicted  in  each  MP&M  discharge 
reach,  such  that  one  HI  was  calculated 
for  each  target  organ/exposure  pathway 
(fish  consumption  and  drinking  water)/ 
reach  combination.  EPA  then  combined 
estimates  of  the  numbers  of  individuals 
in  the  exposed  populations  with  the  His 
for  the  populations  to  determine  how 
many  individuals  might  be  expected  to 
realize  reduced  risk  of  non-cancer 
health  effects  in  the  post-compliance 
scenario.  This  analysis  was  limited  in 
two  primary  ways.  First,  hazard  indices 
estimated  in  this  analysis  may 
understate  the  actual  potential  for 
adverse  health  effects  because  possible 
additional  sources  of  pollutants,  such  as 
background  pollutants  and  MP&M 
pollutants  from  upstream  dischargers, 
were  not  considered  in  the  analysis. 
Second,  EPA  used  mean  individual 
exposure  parameters  and  not  the 
distribution  of  exposure  parameters  to 
estimate  hazard  indices  for  the 
populations  affected  by  MP&M 
discharges. 

The  results  of  EPA's  analysis  suggest 
that  hazard  indices  for  individuals  in 
the  exposed  populations  may  decrease 


'  U.S.  EPA.  1993,  "Reference  Dose  (RfD); 
Description  and  Use  in  Health  Risk  Assessments. 
Background  Document  lA."  http://www/epa.gov/ 
iris/tfd.htm. 


^  "Supplementary  Guidance  for  Conducting 
Health  Risk  Assessment  of  Chemical  Mixtures.  Risk 
Assessment  Forum  Technical  Panel."  EPA/630/R- 
00/002.  U.S.  EPA,  August  2000.  http:// 
www.epa.gov/nceawwwl/pdfs/chem  mix/chem  mix 
08  200J.pdf. 
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after  facilities  comply  vdth  today's  nde. 
Increases  in  the  percentage  of  exposed 
populations  that  would  be  exposed  to 
no  risk  of  non-cancer  adverse  human 
health  effects  due  to  the  MP&M 
discharges  occrn-  in  both  the  fish  and 
drinking  water  analyses.  The  shift  to 
lower  hazard  indices  should  be 
considered  in  conjunction  with  the 
finding  that  the  hazard  indices  for 
incremental  exposiu^s  to  pollutants 
discharged  by  MP&M  facihties  (for 
which  reference  doses  are  available)  are 
less  than  one  in  the  baseline  analysis  for 
the  entire  population  associated  with 
sample  facilities.  Whether  the 
incremental  shifts  in  hazard  indices  are 
significant  in  reducing  absolute  risks  of 
non-cancer  adverse  human  health 
effects  is  uncertain  and  will  depend  on 
the  magnitude  of  contaminant 
exposiu^s  for  a  given  population  from 
risk  sources  not  accounted  for  in  this 
analysis. 

3.  Benefits  From  Reduced  Exposure  to 
Lead 

EPA  performed  a  separate  analysis  of 
benefits  from  reduced  exposure  to  lead. 
This  analysis  differs  from  the  analysis  of 
non-cancer  adverse  human  healtlv 
effects  from  exposure  to  other  Kff&M 
pollutants  because  it  is  based  on  dose- 
response  functions  tied  to  specific 
health  endpoints  to  which  monetary 
values  can  be  applied. 

Many  lead-related  adverse  health 
effects  are  relatively  common  and  are 
chronic  in  nature.  These  effects  include, 
but  are  not  limited  to,  hypertension, 
coronary  heart  disease,  and  impaired 
cognitive  fimction.  Lead  is  harmful  to 
individuals  of  all  ages,  but  the  effects  of 
lead  on  children  are  of  particular 
concern.  Children's  rapid  rate  of 
development  makes  them  more 
susceptible  to  neurobehavioral  effects 
from  lead  exposure.  The 
neurobehavioral  effects  on  children 
from  lead  exposure  include 
hyperactivity,  behavioral  and  attention 
difficulties,  delayed  mental 
development,  and  motor  and  perceptual 
skill  deficits. 

This  analysis  assessed  benefits  of 
reduced  lead  exposure  from 
consumption  of  contaminated  fish 
tissue  to  three  sensitive  populations:  (1) 
Preschool  age  children;  (2)  pregnant 
women;  and  (3)  adult  men  and  women. 
This  analysis  uses  blood-lead  levels  as 
a  biomarker  of  lead  exposure.  EPA 
estimated  baseline  and  post-compliance 
blood  lead  levels  in  the  exposed 
populations  and  then  used  changes  in 
these  levels  to  estimate  benefits  in  the 
form  of  avoided  health  damages. 

EPA  assessed  neurobehavioral  effects 
on  children  based  on  a  dose  response 


relationship  for  IQ  decrements.  Avoided 
neurological  and  cognitive  damages  are 
expressed  as  changes  in  overall  IQ 
levels,  including  reduced  incidence  of 
extremely  low  IQ  scores  (<70,  or  two 
standard  deviations  below  the  mean) 
and  reduced  incidence  of  blood-lead 
levels  above  20  Hg/dL.  The  analysis  uses 
the  value  of  compensatory  education 
that  an  individual  would  otherwise 
need  and  the  impact  of  an  additional  IQ 
point  on  individuals'  future  earnings  to 
value  the  avoided  neurological  and 
cognitive  damages.  The  national-level 
analyses  shows  that  implementation  of 
the  final  option  would  not  result  in  any 
changes  in  IQ  loss  across  all  exposed 
children.  The  final  option  does  not 
reduce  occurrences  of  extremely  low  IQ 
scores  (<70)  or  incidences  of  blood-lead 
levels  above  20  ^g/dL. 

Prenatal  exposing  to  lead  is  an 
important  route  of  exposure.  Fetal 
exposure  to  lead  in  utero  due  to 
maternal  blood-lead  levels  may  result  in 
several  adverse  health  effects,  including 
decreased  gestational  age,  reduced  birth 
weight,  late  fetal  death,  neiu-obehavioral 
deficits  in  infants,  and  increased  infant 
mortality.  To  assess  benefits  to  pregnant 
women,  EPA  estimated  changes  in  the 
risk  of  infant  mortality  due  to  changes 
in  maternal  blood-lead  levels  dining 
pregnancy.  The  national-level  analysis 
shows  that  the  final  option  does  not 
result  in  changes  in  maternal  blood  lead 
levels  during  pregnancy  and  as  a  result 
does  not  reduce  neonatal  mortality. 

The  national-level  analysis  finds  no 
benefits  to  children  from  reduced 
exposure  to  lead.  However,  as  for  the 
cancer  risk  analysis  previously 
discussed,  those  findings  differ  from  the 
more  comprehensive  analysis  used  in 
the  Ohio  case  study.  Using  the  case 
study  approach,  EPA  estimates  that  the 
final  regulation  will  yield  annual  lead- 
related  benefits  for  children  in  Ohio  of 
$422,113  (2001$).  This  benefit  value 
includes  three  components.  First, 
reduced  lead  exposure  is  estimated  to 
reduce  neonatal  mortality  by  0.024  cases 
annually  with  an  annual  value  of 
$162,094  (2001$).  Second,  reduced  lead 
exposure  v«ll  avoid  the  loss  of  an 
estimated  26.96  IQ  points  among 
preschool  children  in  Ohio,  which 
translates  into  $253,934  (2001$)  per  year 
in  benefits.  Third,  the  annually  avoided 
costs  of  compensatory  education  from 
incidence  of  IQ  below  70  and  blood-lead 
levels  above  20  Hg/dL  among  children 
amounts  to  approximately  $5,345 
(2001$). 

Lead  exposure  has  been  shown  to 
have  adverse  effects  on  the  health  of 
adults  as  well  as  children.  The  health 
effects  in  adults  that  EPA  quantified  all 
derive  from  lead's  effects  on  blood 


pressure.  Quantified  health  effects 
include  increased  incidence  of 
hypertension  (estimated  for  males  only), 
initial  coronary  heart  disease  (CHD), 
strokes  (initial  cerebrovascular 
accidents  and-atherothrombotic  brain 
infarctions),  and  premature  mortality. 
This  analysis  does  not  include  other 
health  effects  associated  with  elevated 
blood  pressure  and  other  adult  health 
effects  of  lead,  including  nervous 
system  disorders  in  adults,  anemia,  and 
possible  cancer  effects.  EPA  used  cost  of 
illness  estimates  (i.^,  medical  costs  and 
lost  work  time)  to  estimate  monetary 
value  of  reduced  incidence  of 
hypertension,  initial  CHD,  and  strokes. 
EPA  then  used  the  value  of  a  statistical 
life  saved  to  value  changes  in  risk  of 
premature  mortality.  The  national  level 
analysis  finds  that  the  final  rule  will 
achieve  no  lead-related  health  benefits  • 
among  adults. 

Again,  the  national  analysis  results 
differ  from  the  Ohio  case  study  results. 
Using  the  case  study  approach,  EPA 
estilnates  that  the  final  regulation  wiU 
achieve  total  lead-related  benefits 
among  Ohio  adults  of  $117,393  (2001$). 
This  value  includes  benefits  from 
reduced  hypertension  among  adult 
males:  a  reduction  of  an  estimated  9.4 
cases  annually,  with  benefits  of 
approximately  $10,670  (2001$).  In 
addition,  reducing  the  incidence  of 
initial  CHD,  strokes,  and  premature 
mortality  among  adult  males  and 
females  in  Ohio  would  result  in 
estimated  benefits  of  $963,  $2,115,  and 
$103,645,  respectively. 

Based  on  the  national-level  benefits 
analysis,  EPA  found  that  total  benefits 
from  reduced  exposure  to  lead,  for  both 
children  and  adtilts,  are  negligible 
under  the  final  rule.  However,  based  on 
the  Ohio  case  study  findings,  benefits 
for  children  and  adults  from  reduced 
lead-related  health  effects  to  the  final 
rule  are  estimated  to  total  approximately 
$0.5  million  (2001$)  annually  in  the 
State  of  Ohio  alone  (see  section  H  of 
today's  final  rule  for  detail).  As  in  the 
cancer  risk  analysis,  the  difference  in 
the  national  and  Ohio-based  results  is 
primarily  due  to  more  comprehensive 
information  on  MP&M  and  non-MP&M 
facility  discharges  used  in  Ohio. 

4.  Reduced  Exceedances  of  Health- 
Based  AWQC 

EPA  also  estimated  the  effect  of 
MP&M  facility  discharges  on  the 
occurrence  of  pollutant  concentrations 
in  affected  waterways  that  exceed 
human  health-based  AWQCs.  In  a 
conceptual  sense,  this  analysis  and  its 
findings  are  not  additive  to  the 
preceding  analyses  of  change  in  cancer 
or  lead-related  health  risks  but  are 
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another  way  of  quantitatively 
characterizing  the  same  possible  benefit 
categories.  This  analysis  compares  the 
estimated  baseline  and  post  compliance 
in-stream  pollutant  concentrations  in 


affected  waterways  to  ambient  water 
criteria  for  protection  of  himian  health. 
The  comparison  included  AWQC  for 
protection  of  human  health  through 
consumption  of  organisms  and  for 


consumption  of  organisms  and  water. 
Pollutant  concentrations  in  excess  of 
these  values  indicate  potential  risks  to 
human  health.  Table  IX-2  presents 
results  of  this  analysis. 


Table  IX-2.— Estimated  MP&M  Discharge  Reaches  With  MP&M  Pollutant  Concentrations  in  Excess  of 

AWQC  Limits  for  Protection  of  Human  Health 


tatus 

Number  of  reaches  witfi 

Number  of  benefitting  reaches 

MP&M  pollutant  concentra- 
tions exceeding  human 
health-based  AWQC  limits 

All  AWQC  exceedances 
eliminated 

Number  of  AWQC 
exceedances  reduced 

Regulatory  s 

For  con- 
sumption of 
water  and 
organisms 

For  con- 
sumption of 
organisms 
only 

For  con- 
sumption of 
water  and 
organisms 

For  con- 
sumption of 
organisms 
only 

For  con- 
sumption of 
water  and 
organisms 

For  con- 
sumption of 
organisms 
only 

Selected  Option:  Traditional  Extrapolation 

Baseline        ..; _ 

78 
78 

21 
21 

N/A 
0 

N/A 
0 

N/A 
0 

N/A 

Post-Compliance 

0 

Selected  Option:  Post-Stratlficatlon  Extrapolation 

Baseline                          

112 
112 

21 
21 

N/A 
0 

N/A 
0 

N/A 
0 

N/A 

Post-Compliance 

0 

Source:  U.S.  Environmental  Protection  Agency. 


EPA  estimates  that  in-stream 
concentrations  of  4  pollutants  (i.e., 
arsenic,  iron,  manganese,  and  n- 
nitrosodimethylamine)  will  exceed 
human  health  criteria  for  consiunption 
of  water  and  organisms  in  78  receiving 
reaches  nationwide  as  the  result  of 
baseline  MP&M  pollutant  discharges. 
EPA  estimates  that  there  are  human 
health  AWQC  exceedances  caused  by  n- 
nitrosodimethylamine  (NDMA). 
However  EPA  did  not  consider  NDMA 
pollutant  reductions  in  its  national 
benefits  analyses  because  of  the  low 
number  of  detected  values  for  that 
pollutant  [See  Chapter  7  of  the  TDD). 
EPA  estimates  that  the  final  rule  will 
not  eliminate  the  occurrence  of 
pollutant  concentrations  in  excess  of 
human  health  criteria  for  consumption 
of  water  and  organisms  and  for 
consumption  of  organisms  on  any  of  the 
reaches  on  which  baseline  discharges 
are  estimated  to  cause  pollutant 
concentrations  in  excess  of  AWQC 
values. 

5.  Uncertainties  and  Assumptions  of  the 
Hiunan  Health  Benefits  Analysis 

Because  of  the  uncertainties  and 
assiunptions  of  EPA's  analysis,  the 
estimates  of  benefits  presented  in  this 
section  may  either  overstate  or 
imderstate  the  benefits  to  recreational 
fishers,  subsistence  fishers,  and 
members  of  the  general  population  who 
consiune  drinking  water  obtained  from 
intakes  located  downstream  of  MP&M 
discharges.  Some  of  the  major 


uncertainties  and  assumptions  of  EPA's 
analysis  include  the  following: 

•  In  estimating  cancer  risks  and 
evaluating  the  risk  of  non-cancer  health 
effects  other  than  those  related  to  lead 
exposure,  EPA  did  not  consider  the 
potential  for  interactions  between 
pollutants.  EPA  estimated  cancer  risk  or 
non-cancer  hazard  attributable  to  each 
pollutant  and  summed  the  pollutant- 
specific  estimates  as  appropriate  (that  is, 
EPA  summed  all  pollutant-specific 
cancer  risk  estimates  for  each  pathway 
of  exposure,  and  summed  pollutant- 
specific  hazard  quotients  across  target 
organs  for  each  pathway  of  exposiu'e). 
This  approach  does  not  account  for  the 
possibility  that  pollutants  may  interact 
synergistically  or  antagonistically  such 
that  the  cancer  potency  or  non-cancer 
hazard  of  the  mixture  of  the  pollutants 
is  more  or  less  than  that  calculated  from 
the  cancer  potencies  or  RfDs  of^e 
individual  pollutants. 

f  Population  risk  for  cancer  is  based 
on  mean  exposure.  Using  mean 
exposure  parameters  for  non-cancer 
could  either  over-  or  under-estimate  HI 
exceedences. 

•  EPA's  estimates  of  cancer  cases 
were  calculated  using  cancer  potency 
factors  that  are  upper  bound  estimates 
of  cancer  potency,  potentially  leading  to 
overestimation  of  cancer  risk. 

•  The  analysis  benefits  from  reduced 
incidence  of  cancer  did  not  account  for 
a  cessation-lag,  the  time  between  when 
exposures  are  reduced  and  when 
reduction  in  risk  occurs.  Ignoring  a 


cessation  lag  may  lead  to  overestimation 
of  cancer-related  benefits. 

•  EPA  assumed  that  the  number  of 
subsistence  fishers  would  be  an 
additional  5%  of  the  licensed  fishing 
population.  This  could  be  either  an 
overestimate  or  xmderestimate  of  the 
actual  niunber  of  subsistence  fishers. 

•  Hazard  indices  estimated  in  this 
analysis  may  understate  actual  health 
risk  because  possible  additional  sources 
of  pollutants,  such  as  background 
pollutants  and  MP&M  pollutants  from 
upstream  dischargers,  were  not 
considered  in  the  analysis. 

Additional  details  on  methodology 
and  the  uncertainties  and  limitations  of 
EPA's  analysis  of  human  health  risk 
from  the  final  effluent  guidelines, 
particularly  assumptions  related  to 
exposure  parameters,  are  presented  in 
Chapter  13  and  Chapter  14  of  the  EEBA 
report. 

C.  Improved  Ecological  Conditions  and 
Recreational  Uses 

EPA  expects  the  final  regulation  to 
provide  ecological  benefits  by 
improving  the  habitats  or  ecosystems 
(aquatic  and  terrestrial)  affected  by  the 
MP&M  industry's  effluent  discharges. 
Benefits  associated  with  changes  in 
aquatic  life  may  include  restoration  of 
sensitive  species,  recovery  of  diseased 
species,  changes  in  taste-  and  odor- 
producing  algae,  changes  in  dissolved 
oxygen  (DO),  increased  assimilative 
capacity  of  affected  waterways,  and 
improved  related  recreational  activities. 
These  activities  include  swimming. 
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fishing,  boating  and  wildlife  observation 
that  may  be  enhanced  when  risks  to 
aquatic  life  are  reduced  and  where 
perceivable  water  quality  efforts 
associated  with  MP&M  pollutants,  such 
as  turbidity,  are  reduced.  Among  these 
ecological  benefits,  EPA  was  able  to 
estimate  dollar  values  for  improved 
recreational  opportimities  and  for  non- 
user  benefits. 

EPA  expects  the  MP&M  rule  to 
improve  aquatic  species  habitats  by     « 
reducing  concentrations  of  toxic 
contaminants  such  as  aluminum, 
cadmiiun,  copper,  lead,  mercury,  silver, 
and  zinc  in  water.  These  improvements 
may  enhance  the  quality  and  value  of 
water-based  recreation,  such  as  fishing, 
swimming,  wildlife  viewing,  camping, 
waterfowl  hunting,  and  boating.  The 
benefits  fit>m  improved  water-based 


recreation  would  be  seen  as  increases  in 
the  increased  value  participants  derive 
from  a  day  of  recreation  and  the 
increased  number  of  days  that 
consiuners  of  water-based  recreation 
choose  to  visit  the  cleaner  waterways. 
This  analysis  measiu^s  the  economic 
benefit  to  society  from  water  quality 
improvements  based  on  the  increased 
monetary  value  of  recreational 
opportunities  resulting  from  those 
improvements. 

EPA  assessed  recreational  benefits  of 
reduced  occurrence  of  pollutant 
concenfrations  exceeding  aquatic  life 
and  human  health  AWC^  values.  EPA 
estimates  that  baseline  in-stream 
concentrations  of  9  pollutants  {i.e., 
aluminum,  cadmium,  copper,  lead, 
manganese,  mercury,  nickel,  silver,  and 
zinc)  will  exceed  the  acute  and  chronic 


criterion  for  aquatic  life  in  353  reaches 
nationwide.  The  final  rule  eliminates 
concentrations  in  excess  of  aquatic  life- 
based  AWQCs  on  nine  of  these  reaches. 
Section  IX.4  of  this  preamble  presents 
EPA's  analysis  of  the  effect  of  MP&M 
discharges  on  occurrence  of  pollutant 
concentrations  in  affected  waterways  in 
excess  of  hiunan  health-based  AWQCs. 
The  analysis  of  recreational  benefits 
combined  the  findings  from  the  aquatic 
life  benefits  analysis  and  the  human 
health  AWQC  exceedance  analysis 
described  previously.  These  analyses 
found  that  394  stream  reaches  exceed 
chronic  or  acute  aquatic  Ufe  AWQC 
and/or  human  health  AWQC  values  at 
the  baseline  discharge  levels  (see  Table 
IX-3).  EPA  expects  the  final  rule  will 
eliminate  exceedances  on  nine  of  these 
discharge  reaches. 


Table  IX-3.— Estimated  MP&M  Discharge  Reaches  With  MP&M  Pollutant  Concentrations  in  Excess  of 
^ AWQC  Limits  for  Protection  of  Hum^n  Health  or  Aquatic  Species 


Regulatory  status 


Number  of  reaches  with  MP&M  pollutant  concentrations  exceedina 
AWQC  limits 


Aquatic  life 


Chronic 


Acute 


Human  health 


HzOand 
organisms 


Organisms 
only 


Total 


Number  of  benefitting 
reacties 


All  AWQC     I        AWQC 
exceedances    exceedances 
eliminated    I      reduced 


Selected  Option:  Traditional  Extrapolation 


Baseline 

Post-Compliance 

Baseline 

Post-Compliance 


353 
344 


18 
9 


78 
78 


21 
21 


394 
386 


N/A 
9 


Selected  Option:  Post-Stratification  Extrapolation 


N/A 
0 


350 
344 


15 
9 


112 
112 


21 
21 


426 
420 


N/A 
6 


N/A 
0 


Removing  water  quality  impairments 
would  iucrease  services  provided  by 
water  resources  to  recreational  users. 
EPA  expects  potential  recreational  users 
to  benefit  from  improved  recreational 
opportunities,  including  an  increased 
number  of  available  choices  of 
recreational  sites.  For  example,  some  of 
the  streams  that  were  not  usable  for 
recreation  under  the  baseline  discharge 
conditions  may  be  newly  included  in 
the  site  choice  set  for  recreational  users 
from  nearby  counties.  Streams  that  have 
been  used  for  recreation  under  the 
baseline  conditions  can  become  more 
attractive  for  users  making  recreational 
trips  more  enjoyable.  Individuals  may 
also  take  trips  more  frequently  if  they 
enjoy  their  recreational  activities  more. 

EPA  attached  a  monetary  value  to 
these  reduced  exceedances  based  on 
increased  values  for  three  water-based 
recreation  activities — fishing,  boating, 
and  wildlife  viewing — and  for  non-user 
values.  Because  most  benefitting  reaches 
are  close  to  densely  populated  areas. 


potential  recreational  users  may  also 
benefit  from  lower  travel  costs  to  the 
recreational  sites  in  the  vicinity  of  thefr 
home  towns  that  were  not  previously 
suitable  to  water-based  recreation.  EPA 
applied  a  benefits  transfer  approach  to 
estimate  the  total  WTP,  including  both 
use  and  non-use  values,  for 
improvements  in  surface  water  quality. 
This  approach  builds  upon  a  review  and 
analysis  of  the  surface  water  valuation 
literatxu^. 

EPA  first  estimated  the  baseline  value 
of  each  recreational  activity  (i.e., 
fishing,  boating,  and  wildlife  viewing) 
corresponding  to  the  benefitting  reach 
by  multiplying  the  estimated  annual 
person-days  per  reach  by  the  estimated 
per-day  values  of  water-based 
recreation.  The  baseUne  per-day  values 
of  water-based  recreation  are  based  on 
studies  by  Walsh  et.  al  (1992)  and 
Bergsfrom  and  Cordell  (1991)  (see  DCN 
20444  and  DCN  20427,  section  8.5.2.4). 
The  studies  provide  values  per 
recreation  day  for  a  wide  range  of  water- 


based  activities,  including  fishing, 
boating,  wildlife  viewing,  waterfowl 
himting,  camping,  and  picnicking.  The 
mean  values  per  recreational  fishing, 
boating,  and  wildlife  viewing  day  used 
in  this  analysis  are  $42.12,  $48.30  and 
$26.28  (2001$)  respectively.  Applying 
facility  weights  and  assiuning  over  all 
benefitting  reaches  provides  a  total 
baseline  value  for  a  given  recreational 
activity  for  MP&M  reaches  expected  to 
benefit  from  the  elimination  of  pollutant 
concentrations  in  excess  of  AWQC 
limits. 

EPA  then  applied  the  percentage 
change  in  the  recreational  value  of  water 
resources  implied  by  siuface  water 
valuation  studies  to  estimate  changes  in 
values  for  all  MP&M  reaches  in  which 
the  regulation  eliminates  AWQC 
exceedances  by  one  or  more  MP&M 
pollutants.  The  Agency  selected  eight  of 
the  most  comparable  studies  and 
calculated  the  changes  in  recreation 
values  from  water  quality  improvements 
(as  percentage  of  the  baseline)  implied 
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by  those  studies.  Sources  of  estimates 
included  Lyke  (1993),  Jakus  et  al. 
(1997),  Montgomery  and  Needleman 
(1997).  Paneufet  ai.  (1998),  Desvousges 
et  al.  (1987),  Lant  and  Roberts  (1990), 
Farber  and  Griner  (2000),  and  Tudor  et 
al.  (2000)  (see  section  8.5.2.4  of  the 
rulemaking  record).  EPA's  reasoning  for 
selecting  each  study  is  discussed  in 
detail  in  Chapter  15  of  the  EEBA  report. 
EPA  took  a  simple  mean  of  point 
estimates  from  all  applicable  studies  to 
derive  a  central  tendency  value  for 
percentage  change  in  the  water  resotuce 
values  due  to  water  quality 
improvements.  These  studies  yielded 
estimates  of  increased  recreational  value 
from  water  quality  improvements 
expected  from  reduced  MP&M 
discharges  of  12,  9,  and  18  percent  for 
fishing,  boating,  and  wildlife-viewing 
respectively.  Using  all  possible 
applicable  valuation  studies  in 
developing  a  benefit  transfer  approach 
to  valuing  changes  in  the  recreational 
value  of  water  resoiuces  from  reduced 
MP&M  discharges,  makes  unit  values 
more  likely  to  be  nationally 
representative,  and  avoids  the  potential 
bias  inherent  in  using  a  single  study  to 
make  estimates  at  the  national  level. 
Table  IX-4  presents  the  estimated 
national  recreational  benefits  of  the  final 
rule  (2001$).  See  EEBA  Chapter  15  for 
estimated  recreational  benefits  for 
alternative  regulatory  options.  The 
estimated  increased  value  of 
recreational  activities  to  users  of  water- 
based  recreation  is  $537,197,  $202,691, 
and  $259,949  aimually  for  fishing, 
boating,  and  wildlife  viewing 
respectively.  The  recreational  activities 
considered  in  this  analysis  are 
stochastically  independent;  EPA 
calculated  the  total  user  value  of 
enhanced  water-based  recreation 
opportunities  by  summing  over  the 
three  recreation  categories.  The 
estimated  increase  in  the  total  user 
value  is  $999,838  annually. 

EPA  also  estimated  non-market  noq- 
user  benefits.  These  non-market  non- 
user  benefits  are  not  associated  with 
ciurent  use  of  the  affected  ecosystem  or 
habitat;  instead,  they  arise  from  the 
value  society  places  on  improved  water 
quality  independent  of  plaimed  uses  or 
based  on  expected  future  use.  Past 
studies  have  shown  that  non-user  values 
are  a  sizable  component  of  the  total 
economic  value  of  water  resoiuces.  EPA 
estimated  average  changes  in  non-user 
value  to  equal  one-half  of  the 
recreational  use  benefits  (see  Fisher,  A. 
and  R.  Rancher,  1984;  DCN  20431, 
section  8.5.2.4).  The  estimated  increase 
in  non-use  value  is  $499,919  (2001$). 

A  recent  literature  review  finds  that 
non-use  benefits  are,  on  average,  1.9  to 


2.5  times  all  use  values,  rather  than  0.5 
times  recreational  benefits  alone  as  EPA 
has  traditionally  assumed  for  its  non- 
use  benefit  estimates  (see  T.  Brown, 
1993;  DCN  20426,  section  8.5.2.4). 
EPA's  method  for  estimating  non-use 
benefits  fi-om  water  quality 
improvements  resulting  fi-om  reduced 
MP&M  dischargers  is  therefore  likely  to 
understate  the  true  value  of  non-use 
benefits. 

Table  ix-4.— Estimated  Rec- 
reational AND  Non-Use  Benefits 
From  Reduced  MP&M 

Discharges 

[Thousands  of  2001$] 


Benefit  type 

Traditional 
extrapolation 

Post-strati- 
fication 
extrapolation 

Recreational 
Fishing  

Recreational 
Boating 

Recreational 
Wildlife  View- 
ing   

Non-Use  Bene- 
fits (Va  Rec- 
reational Ben- 
efits)   

$537.20 
$202.69 

$259.95 
$499.92 

$349.98 
$132.05 

$169.36 
$325.70 

Total  Rec- 
reational 
Benefits 

$1,499.76 

$977.09 

Note:  Cateoories  may  not  sum  to  totals  due 
to  rounding  of  individual  estimates  for  presen- 
tation purposes. 

EPA  calculated  the  total  value  of 
enhanced  water-based  recreation 
opportimities  by  summing  over  the 
three  recreation  categories  and  non-user 
value.  The  resulting  increase  in  value  of 
water  resoiuces  to  consumers  of  water- 
based  recreation  and  non-users  is 
$1,449,756  (2001$)  annually. 

Findings  from  the  Ohio-case  study 
analysis  suggest  that  the  benefits  to 
consumers  of  water-based  recreation 
may  be  substantially  underestimated  at 
the  national  level.  EPA  estimates 
recreational  and  non-use  benefits  to 
Ohio  residents  alone  are  $376,400 
(2001$)  annually.  See  section  IX.H  of 
today's  final  rule  and  Chapter  21  of  the 
EEBA  for  a  detailed  discussion  of  the 
case  Study  of  recreational  benefits  in 
Ohio.  Given  that  the  in-scope  MP&M 
facilities  located  in  the  State  of  Ohio 
account  only  for  six  percent  of  the  total 
number  of  in-scope  facilities,  it  is 
reasonable  to  expect  that  the  benefits  to 
Ohio  residents  do  not  account  for  such 
a  large  proportion  of  recreational 
benefits  fi'om  the  final  rule  nationwide. 
In  addition  to  more  accurately  accoimt 
for  the  presence  and  effect  of  MP&M 
and  non-MP&M  dischargers  in  Ohio,  the 


following  factors  are  likely  to  result  in 
more  comprehensive  estimates  of 
recreational  benefits  under  the  case 
study  approach:  (1)  Use  of  an  original 
travel  cost  study  to  value  fovu 
recreational  activities  affected  by  the 
regulation:  fishing,  swimming,  boating, 
and  wild  life  viewing;  (2)  use  of  a  first- 
order  decay  model  to  estimate  in-stream 
concentrations  in  downstream  water 
bodies;  (3)  ability  to  estimate  welfare 
gain  to  recreational  users  from  reduced 
discharges  of  nutrients  such  as  Total 
Kjeldahl  Nitrogen  (TKN). 

D.  Effect  on  POTW  Operations 

The  final  rule  only  regidates  direct 
dischargers.  Therefore,  the  selected 
option  does  not  affect  POTW  operation. 
For  the  alternative  policy  options  that 
consider  both  direct  and  indirect 
dischargers,  EPA  evaluated  two 
productivity  measures  associated  with 
MP&M  pollutants.  The  first  measiu-e  is 
the  reduction  in  pollutant  interference 
at  publicly-owned  treatment  works 
(POTWs).  The  second  measure  is  pass- 
through  of  pollutants  into  the  sludge, 
which  limits  options  for  POTW  disposal 
of  sewage  sludge.  .These  analyses  are 
presented  in  EEBA  Chapter  16. 

E.  Summary  of  Benefits 

Using  the  national-level  analysis 
approach,  EPA  estimates  total  benefits 
for  the  five  monetized  categories  of 
approximately  $1,500,000  (2001$) 
annually  [see  Table  IX-5).  EPA's 
complete  benefit  assessment  can  be 
found  in  EEBA  for  the  final  rule.  The 
monetized  benefits  of  the  rule  likely 
underestimates  the  total  benefits  of  the 
rule  because  they  omit  various  sources 
of  benefits  to  society  from  reduced 
MP&M  effluent  discharges.  Examples  of 
benefit  categories  not  reflected  in  these 
estimates  include  non-cancer  health 
benefits  other  than  benefits  from 
reduced  exposiue  to  lead;  other  water- 
dependent  recreational  benefits,  such  as 
swimming  and  waterskiing  benefits  to 
recreational  users  from  reduced 
concentration  of  conventional 
pollutants  and  nonconventional 
pollutants  such  as  TKN;  and  reduced 
cost  of  drinking  water  treatment  for  the 
pollutants  with  drinking  water  criteria. 
In  addition,  as  noted  in  the  prior 
discussion,  although  the  national-level 
benefits  analysis  finds  negligible 
benefits  from  reduced  health  risk,  the 
more  rigorous  analytic  approach  used 
for  the  Ohio  case  study  found  more 
benefits — approximately  $0.5  million. 
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Table  IX-5.— Estimated  Benefits 
FROM  Reduced  MP&M  Discharges 

(Annual  Benefits— Thousands  of  2001$] 
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Benefit  category 


Traditional 
extrapolation 


Post-strati- 
fication 
extrapolation 


Table    IX-5.— Estimated    Benefits 
FROM  Reduced  MP&M 

Discharges— Continued 

[Annual  Benefits— Thousands  of  2001$] 


1.  Reduced 
Cancer  Risk: 

I     Fish  Con- 
sumption 

■     Water  Con- 
sumption 

2.  Reduced 
Risk  from  Ex- 
posure to 
Lead: 

Children  .... 
Adults  

3.  Avoided 
Sewage 
Sludge  Dis- 
posal Costs  a 

4.  Enhanced 
Fishing  

5.  Enhanced 
Boating 

6.  Enhanced 
Wildlife  View- 
ing   

7.  Non-Use 
benefits  ('/i 
of  Rec- 
reational Use 
Benefits) 


$0.09 
$0 


$0 
$0 


$0.13 
$0 


Benefit  category 

Traditional 
extrapolation 

Post-strati- 

fication 
extrapolation 

Total  mon- 
etized 
benefits 

$1,499.85 

$977.22 

N/A 
$537.20 
$202.69 

$259.95 
$499.92 


$0 
$0 


N/A 
$349.98 
$132.05 

$169.36 


$325.70 


'  Not  applicable  to  the  final  nile. 
F.  National  Cost-Benefit  Comparison 

The  comparison  of  costs  and  benefits 
for  the  final  rule  is  inevitably 
incomplete  because  EPA  cannot  value 
all  of  the  benefits  resulting  from  the 
final  rule  in  dollar  terms.  A  comparison 
of  costs  and  benefits  is  thus  limited  by 
the  lack  of  a  comprehensive  benefits 
valuation  and  also  by  uncertainties  in 
the  estimates.  Bearing  these  limitations 
in  mind,  EPA  presents  a  sununary 
comparison  of  costs  and  benefits  for  the 
final  rule  in  Table  IX-6.  The  estimated 
social  cost  of  the  final  rule  is  $13.8 
million  aimually  (2001$).  The  total 
benefits  that  can  be  valued  in  dollar 
terms  in  the  categories  traditionally 
analyzed  for  effluent  guidelines  range 
from  aroimd  $977,000  to  $1,500,000 


annually  (2001$),  based  on  the 
alternative  extrapolation  methods. 

As  previously  noted, -EPA  used  more 
detailed  information  and  a  more 
comprehensive  analytic  method  to 
estimate  expected  benefits  of  the  final 
rule  for  the  State  of  Ohio.  This  more 
rigorous  analysis  was  undertaken  to 
address  certain  issues  in  the  national- 
level  analysis  and  to  supplement  the 
national-level  analysis  performed  for  the 
final  rule.  The  following  section 
presents  this  analysis.  The  Ohio  case 
study  showed  that  the  more  rigorous 
analytic  approach  leads  to  a  different 
conclusion  from  that  found  in  the 
simpler,  national-level  analysis 
approach — in  particular,  that  the 
estimated  State-level  benefits  exceed  the 
estimated  State-level  cost.  As  previously 
discussed,  given  (1)  that  Ohio  accounts 
for  only  about  6  percent  of  total  MP&M 
facilities,  and  (2)  that  other  States  with 
substantial  numbers  of  MP&M  facilities 
have  similar  population  and  water  body 
characteristics  to  Ohio,  EPA  believes 
that  use  of  the  more  rigorous  approach 
nationally  would  yield  a  higher  estimate 
of  national  benefits.  On  this  basis,  the 
Agency  estimates  that  national  benefits 
from  the  final  rule  may  be  comparable 
to  its  social  costs. 


Table  IX-6.— Cost-Benefit  Comparison  [Thousands  of  2001$] 


Category 


Social  Cost  of  Regulation 

Monetized  Benefits  

Net  Benefits  


*  Post-Stratification  extrapolation  is  applied  to  benefits  estimates  only. 


Traditional 
extrapolation 


$13,824.56 

$1,499.85 

$12,324.72) 


Post-stratification 
extrapolation* 


$13,824.56 

$977.22 

$12,847.34) 


G.  Ohio  Case  Study 
1.  Overview 

The  Ohio  Case  Study  Report  presents 
a  detailed  case  study  of  the  expected 
State-level  costs  and  benefits  of  the 
MP&M  rule  in  Ohio.  The  case  study 
assesses  the  costs  and  benefits  of  the 
final  rule  for  facilities  and  water  bodies 
located  in  Ohio.  Ohio  is  among  the  ten 
States  with  the  lai^est  numbers  of 
MP&M  facilities.  The  State  has  a  diverse 
water  resource  base  and  a  more 
extensive  water  quality  ecological 
database  than  many  other  States.  EPA 
gathered  data  on  MP&M  facilities  and 
on  Ohio's  baseline  water  quality 
conditions  and  water-based  recreation 
activities  to  support  the  case  study 
analysis.  These  data  characterize  current 
water  quality  conditions,  water  quality 
changes  expected  from  the  regidation, 
and  the  expected  welfare  changes  from 


water  quality  improvements  at  water 
bodies  affected  by  MP&M  discharges. 
The  case  study  also  estimates  the  social 
costs  of  the  final  rule  for  facilities  in 
Ohio  and  compares  estimated  social 
costs  and  benefits  for  the  State. 

The  case  study  analysis  supplements 
the  national  level  analysis  performed  for 
the  final  MP&M  regulation  in  two 
important  ways.  First,  the  analysis  used 
improved  data  and  methods  to 
determine  MP&M  pollutant  discharges 
fit)m  both  MP&M  facilities  and,  other 
sources.  In  particidar.  EPA  administered 
1 .600  screener  questioiuiafres  to 
augment  information  on  the  Ohio's 
MP&M  facilities.  The  Agency  also  used 
information  from  the  sampled  MP&M 
facilities  to  estimate  discharge 
characteristics  of  non-sampled  MP&M 
facilities,  as  described  in  Appendix  H  of 
the  EEBA  report.  The  Agency  assigned 
discharge  characteristics  to  all  non- 


MP&M  industrial  direct  discharges 
based  on  the  information  provided  in 
PCS.  Second,  the  analysis  used  an 
original  travel  cost  study  to  value  four 
recreational  uses  of  water  resources 
affected  by  the  regulation:  swimming, 
fishing,  boating,  and  near- water 
activities.  The  added  detail  provides  a 
more  complete  and  reliable  analysis  of 
water  quality  changes  from  reduced 
MP&M  discharges.  The  study  provides 
more  complete  estimates  of  changes  in 
hiunan  welfare  resulting  from  reduced 
health  risk,  enhanced  recreational 
opportunities,  and  improved  economic 
productivity. 

EPA  estimated  human  health  benefits 
from  reduced  MP&M  dischargers  in 
Ohio  using  similar  methodologies  to 
those  used  for  the  national-level 
analysis.  Section  IX. B  of  this  preamble 
summarizes  these  methodologies. 
Uncertainties  and  assumptions  of  EPA's 


25726  Federal  Register /Vol.  68,  No.  92 /Tuesday.  May  13,  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68.  No.  92 /Tuesday,  May  13,  2003 /Rules  and  Regulations  25727 


analysis  of  human  health  benefits  are 
presented  in  section  IX.B.5.  Additional 
details  on  methodology  and  the 
uncertainties  and  limitations  of  EPA's 
aneilysis  of  reduced  human  health  risk 
from  the  final  effluent  guidelines  are 
presented  in  Chapter  13  and  14  of  the 
EEBA  report. 

The  case  study  analysis  of 
recreational  benefits  combines  water 
quality  modeling  with  a  random  utility 
model  (RUM)  to  assess  how  changes  in 
water  quality  from  the  regulation  will 
affect  consumers'  valuation  of  water 
resources.  The  RUM  analysis  addresses 
a  wide  range  of  pollutant  types  and 
effects,  including  water  quality 
measures  not  often  addressed  in  past 
recreational  benefits  studies.  In 
peirticular,  the  model  supports  a  more 
complete  analysis  of  recreational 
benefits  from  reductions  in  nutrients 
and  toxic  pollutants  (i.e.,  priority 
pollutants  and  nonconventional 
pollutants  with  toxic  effects). 

EPA  subjected  this  study  to  a  formal 
peer  review  by  experts  in  the  natural 
resource  valuation  field.  The  peer 
review  concluded  that  EPA  had  done  a 
competent  job,  especially  given  the 
available  data.  As  requested  by  the 
Agency,  peer  reviewers  provided 
suggestions  for  further  improvements  in 
the  analysis.  Since  the  proposed  rule 
analysis,  the  Agency  made  changes  to 
the  Ohio  model  and  conducted 
additional  sensitivity  analyses  suggested 
by  the  reviewers.  The  peer  review  report 
and  EPA's  response  to  peer  reviewers' 
comments,  along  with  the  revised 
model,  are  in  the  docket  for  the  rule. 

2.  Benefits  for  Ohio  Case  Study 

The  use  of  an  original  RUM  in  this 
case  study  allows  the  Agency  to  address 
limitations  inherent  in  benefits  transfer 
used  in  the  analysis  of  recreational 
benefits  at  the  national  level.  The  use  of 
benefits  transfer  often  requires 
additional  assiunptions  because  water 
quality  changes  evaluated  in  the 
available  recreation  demand  studies  are 
only  roughly  comparable  with  the  water 
quality  measures  evaluated  for  a 
particidar  rule.  The  RUM  model 
estimates  the  effects  of  the  specific 
water  quality  characteristics  analyzed 
for  the  final  MP&M  regulation,  such  as 
presence  of  AWQC  exceedances  and 
concentrations  of  the  nonconventional 
pollutant  Total  Kjeldahl  Nitrogen 
(TKN).  EPA  estimates  that  this  direct 
link  between  the  water  quality 
characteristics  analyzed  for  the  rule  and 
the  characteristics  valued  in  the  RUM 
analysis  reduces  uncertainty  in  benefit 
estimates  and  makes  the  analysis  of 
'  recreational  benefits  more  robust. 


The  final  MP&M  regulation  affects  a 
broad  range  of  pollutants,  some  of 
which  are  toxic  to  human  and  aquatic 
life  but  are  not  directly  observable  (i.e., 
priority  and  non-conventional 
pollutants).  These  unobservable  toxic 
pollutants  may  degrade  aquatic  habitats, 
decrease  the  size  and  abundance  of  fish 
and  other  aquatic  species,  increase  fish 
deformities,  and  change  watershed 
species  composition.  Changes  in  toxic 
pollutant  concentrations  may  therefore 
affect  recreationists'  valuation  of  water 
resources,  even  if  consumers  are 
unaware  of  changes  in  ambient 
pollutant  concentrations. 

The  study  used  data  from  the  National 
Demand  Survey  for  Water-Based 
Recreation  (NDS),  conducted  by  U.S. 
EPA  and  the  National  Forest  Service,  to 
examine  the  effects  of  in-stream 
pollutant  concentrations  on  consumers' 
decisions  to  visit  a  particular  water 
body.  The  analysis  estimated  baseline 
and  post-compliance  water  quality  at 
recreation  sites  actually  visited  by  the 
surveyed  consumers  and  at  all  other 
sites  within  the  consumers'  choice  set, 
visited  or  not.  The  RUM  analysis  of 
consumer  behavior  then  estimated  the 
effect  of  ambient  water  quality  and  other 
site  characteristics  on  the  total  number 
of  trips  teiken  for  different  water-based 
recreation  activities  and  the  allocation 
of  these  trips  among  particular 
recreational  sites.  The  RUM  analysis  is 
a  travel  cost  model,  in  which  the  cost  to 
travel  to  a  particular  recreational  site 
represents  the  "price"  of  a  visit. 

EPA  modeled  two  consumer 
decisions:  (1)  How  many  water-based 
recreational  trips  to  take  during  the 
recreational  season  (the  trip 
participation  model);  and  (2)  which 
recreation  site  to  choose  (the  site  choice 
model).  Combining  the  trip  frequency 
model's  prediction  of  trips  under  the 
baseline  and  post-compliance  scenarios 
and  the  site  choice  model's  per-trip 
welfare  measure  provides  a  measure  of 
total  welfare.  EPA  calculated  each 
individual's  seasonal  welfare  gain  for 
each  recreation  activity  from  post- 
compliance  water  quality  changes,  and 
then  used  Census  data  to  aggregate  the 
estimated  welfare  change  to  the  State 
level.  The  sum  of  estimated  welfare 
changes  over  the  foxu  recreation 
activities  yielded  estimates  of  total 
welfare  gain. 

EPA  estimated  other  components  of 
benefits  in  Ohio  using  similar 
methodologies  to  those  used  for  the 
national-level  analysis.  In  addition  to 
the  RUM  study  of  recreational  benefits, 
other  analytical  improvements  included 
the  following:  (1)  Use  of  more  detailed 
data  on  MP&M  facilities,  obtained  from 
the  1,600  additional  siuveys;  (2)  use  of 


data  on  non-MP&M  discharges  to 
estimate  current  baseline  conditions  in 
the  State;  and  (3)  use  of  a  first-order 
decay  model  to  estimate  in-stream 
concentrations  in  the  Ohio  water  bodies 
in  the  baseline  and  post-compliance. 

Appendix  H  of  the  EEBA  Report 
describes  the  water  quality  model  used 
in  this  analysis  and  the  approach  and 
data  sources  used  to  estimate  total 
pollutant  loadings  from  all  industrial 
and  municipal  sources  to  Ohio's  water 
bodies.  The  Agency  has  concluded  that 
the  added  level  of  detail  results  in  more 
robust  benefit  estimates. 

Summing  the  monetary  values  over 
all  benefit  categories  yields  total 
monetized  benefits  of  $930,400  (2001$) 
annually  for  the  final  rule,  as  sho\yn  in 
Table  IX-7.  Although  more 
comprehensive  than  the  national 
benefits  analysis,  the  case  study  benefit 
estimates  still  omit  important 
mechanisms  by  which  society  is  likely 
to  benefit  from  the  final  rule.  Examples 
of  benefit  categories  not  reflected  in  the 
monetized  benefits  include  non-cancer 
health  benefits  (other  than  lead-related 
benefits)  and  reduced  costs  of  drinking 
water  treatment. 

Table  IX-7.— Estimated  Benefits 
FROM  Reduced  MP&M  Dis- 
charges From  Ohio  Facilities 

[Annual  benefits— thousands  of  2001$] 


•Benefit  category 


1 .  Reduced  Cancer  Risk: 

Fish  Consumption:  

Water  Consumption:  

2.  Reduced  Risk  from  Exposure 
to  Lead: 

Children: 

Adults:  

3.  Avoided  Sewage  Sludge  Dis- 
posal Costs  

4.  Enhanced  Fishing 

5.  Enhanced  Swimming 

6.  Enhanced  Boating  

7.  Enhanced  Wildlife  Viewing 

8.  Non-Use  benefits  {^/2  of  Rec- 
reational Use  Benefits)  

Total  Monetized  Benefits  


Selected 
option 


$14.5 
$0.00 


$422.11 
$117.39 

$0.00 

$153.10 

$9.78 

$0.00 

$88.05 

$125.47 


$930.4 


3.  Social  Costs  for  Ohio  Case  Study 

EPA  also  estimated  the  social  costs  of 
the  final  rule  for  MP&M  facilities  in 
Ohio.  EPA  relied  on  the  results  of  the 
national  analysis  to  predict  the  number 
of  Ohio  facilities  that  would  close  in  the 
baseline  and  due  to  the  final  rule. 

The  MP&M  regulations  will  not  affect 
facilities  that  are  baseline  closvires. 
Predicting  the  number  of  regulatory 
closiu«s  is  necessary  to  estimate  the 
costs  and  impacts  of  the  regulation  on 
industry  and  water  quality.  The  screener 


data  collected  for  Ohio  facilities  did  not 
provide  financial  data  to  perform 
facility  financial  impact  analyses,  as 
was  done  in  the  national  analysis.  EPA 
therefore  used  data  from  the  national 
analysis  to  estimate  the  percentage  of 
facilities  that  would  close  in  the 
baseline  and  post-compliance.  EPA 
assumed  the  ratio  of  facilities  that  close 
in  the  national  analysis  with  the  same 
discharge  status,  subcategory,  and  flow 
category  would  be  comparable  to 
closures  for  facilities  in  Ohio.  For 
example,  two  percent  of  direct  Oily 
Waste  facilities  discharging  less  than 
one  MGY  close  in  the  baseline  in  the 
national  data  set. 

EPA  developed  engineering  estimates 
of  compliance  costs  for  each  Ohio 
facility  and  aimualized  costs  using  a 
seven  percent  discoimt  rate  over  a  15- 
year  period.  As  in  the  national  social 
cost  analysis,  EPA  included  compliance 
costs  for  facilities  that  close  due  to  the 
rule  and  costs  for  facilities  that  continue 
to  operate  subject  to  the  final  regulation. 
Including  costs  for  regidatory  closures 
in  effect  calcidates  the  social  costs  of 
compliance  that  would  be  inciured  if 
every  facility  continued  to  operate  post- 
regulation.  In  fact,  some  facilities  may 
find  it  more  economical  to  close,  and 
calculating  costs  as  if  all  facilities 
continue  operating  provides  an  upper 
bound  estimate  of  social  costs. 

EPA  used  the  same  methods  as  used 
in  the  national  social  cost  analysis  to 
estimate  other  components  of  social 
costs  for  the  Ohio  case  study.  Section 
Vni  of  this  preamble  and  Chapter  11  of 
the  EEBA  describe  the  methods  used  to 
estimate  government  administrative 
costs  and  the  social  costs  of 
unemployment. 

Table  IX-8  shows  the  total  estimated 
social  costs  of  the  final  rule  for  Ohio 
facilities. 

Table  IX-8.— Annual  Social  Costs 
for  Ohio  Facilities:  Proposed 
Option 

[Thousands  2001$,  costs  annualized  at  7%] 


Component  of  social  costs 

Selected 
option 

Resource    value    of   pompliance 

costs 

$62  23 

Government  administrative  costs 
Social  cost  of  unemployment  

$0.00 
$0.00 

Total  social  cost  

$62  23 

4.  Comparison  of  Monetized  Benefits 
and  Costs  for  Ohio  Case  Study 

The  Ohio  case  study  shows 
substantial  net  positive  benefits 
associated  with  the  MP&M  regxdation. 
EPA  estimates  the  social  cost  in  Ohio  of 


the  final  regulation  to  be  $62,232 
armually  (2001$).  The  sum  total  of 
benefits  that  can  be  valued  in  dollar 
terms  is  $930,408  annually  (2001$). 
Comparing  the  midpoint  estimate  of 
socitd  costs  ($62,232)  with  the  midpoint 
estimate  of  monetizable  benefits 
($930,408)  results  in  a  net  social  benefit 
of  $868,178.  This  represents  a  partial 
cost-benefit  comparison  because  not  all 
of  the  benefits  resulting  from  the 
regulation  can  be  valued  in  dollar  terms 
[e.g.,  changes  in  systemic  health  risk). 

For  the  reasons  previously  discussed, 
EPA  judges  that  the  analytic  approach 
and  detailed  data  used  for  the  Ohio  case 
study  provide  a  more  robust  and 
accurate  benefits  estimate  than  the  data 
and  approach  used  for  the  national-level 
analysis. 

X.  Non- Water  Quality  Environmental 
Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  non-water 
quality  enviroixmental  impacts 
(including  energy  requirements) 
associated  with  effluent  limitations 
guidelines  and  standards.  In  accordance 
with  these  requirements,  EPA  has 
considered  the  potential  impact  of 
today's  final  regulation  on  air  emissions, 
solid  waste  generation,  and  energy 
consiunption. 

While  it  is  difficult  to  balance 
envfroiunental  impacts  across  all  media 
and  energy  use,  the  Agency  has 
determined  that  the  benefits  associated 
with  compliance  with  the  limitations 
and  standards  justify  the  multi-media 
impacts  identified  in  this  section  [see 
section  IX  for  a  discussion  on  the 
envfronmental  benefits  associated  with 
this  regulation).  For  additional 
information  on  non-water  quality 
impacts  associated  vkith  today's 
regulation,  see  section  13  of  the  TDD. 

A.  Air  Pollution 

MP&M  facilities  generate  wastewater 
that  contain  organic  compoimds.  These 
organic  compounds  may  be  volatile 
organic  compounds  (VOCs),  which 
contribute  to  the  formation  of  ambient 
ozone,  or  hazardous  air  pollutants 
(HAPs)  listed  in  section  112(b)  of  the 
Clean  Afr  Act  (CAA).  These  wastewaters 
often  pass  through  a  series  of  collection 
and^^»dtment  luiits  that  are  open  to  the 
atmosphere  and  allow  wastewater 
containing  organic  compounds  to 
contact  ambient  air.  Atmospheric 
exposure  of  the  organic-containing 
wastewaters  may  result  in  the  release  of 
VOCs  or  organic  HAPs  from  the 
wastewater. 

The  use  of  halogenated  hazardous  air 
pollutant  solvent  (methylene  chloride, 
perchloroethylene,  trichloroethylene, 


1,1.1  trichloroethane,  carbon 
tetrachloride  and  chloroform)  for 
cleaning  in  the  MP&M  industry  can 
create  hazardous  air  pollutant 
emissions.  The  Agency  has  concluded 
that  this  regulation  will  not  affect  the 
use  of  halogenated  hazardous  air 
pollutant  solvent  in  the  MP&M  industry. 
This  regulation  neither  requires  nor 
discourages  the  use  of  aqueous  cleaners 
in  lieu  of  halogenated  hazardous  air 
pollutant  solvent. 

Because  today's  final  rule  would  not 
allow  any  less  stringent  control  of  VOCs 
or  organic  HAPs  than  is  ciurenUy  in 
place  at  MP&M  facilities,  EPA  does  not 
predict  any  net  increase  in  afr  emissions 
from  volatilization  of  organic  pollutants 
due  to  today's  action.  As  such,  EPA 
expects  no  adverse  air  impacts  are 
expected  to  occiu  as  a  result  of  today's 
regulation. 

The  Agency  notes  that  it  is  developing 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
under  section  112  of  the  CAA  to  address 
afr  emissions  of  HAPs.  Current  and 
upcoming  NESHAPs  that  may 
potentially  affect  HAP  emitting 
activities  at  MP&M  facilities  considered 
during  the  development  of  this  rule 
include: 

•  Chromium  Emissions  from  Hard 
and  Decorative  Chromium 
Electroplating  and  Chromiiun 
Anodizing  Tanks; 

•  Halogenated  Solvent  Cleaning: 

•  Aerospace  Manufacturing; 

•  Shipbuilding  and  Ship  Repafr 
(Surface  Coating); 

•  Large  Appliances  (Surface  Coating); 

•  Metal  Fimiiture  (Surface  Coating); 

•  Automobile  and  Light-Duty  Truck 
Manufactiuing  (Surface  Coating);  and 

•  Miscellaneous  Metal  Parts  and 
Products  (Surface  Coating). 

Finally.  EPA  notes  that  the  energy 
requirements  discussed  in  this  section 
may  result  in  increased  emissions  of 
combustion  byproducts  associated  with 
energy  production.  Given  the  relatively 
small  projected  increases  in  energy  use. 
EPA  does  not  anticipate  that  this  effect 
would  be  significant. 

B.  Solid  Waste 

As  shown  in  Table  X-1,  EPA 
anticipates  that  waste  oil  generation  will 
increase  as  a  result  of  today's  rule.  The 
estimated  increase  of  waste  oil 
generation  as  a  result  of  today's  rule 
reflects  better  removal  of  oil  and  grease 
by  the  selected  technology  than  is 
ciuxently  achieved. 
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Table  X-1.— Waste  Oil  Generation 
FOR  Oily  Wastes  Subcategory 


Option 

Waste  Oil 
Generated 
(million  gal- 
lons/year) 

Baseline  (or  current)  Tech- 
nology'   

Ootion  6  Technoloov  

13.5 
15.9 

Source:  U.S.  Environmental  Protection 
Agency. 

'  EPA  calculated  the  baseline  sludge  and 
waste  oil  generation  using  responses  to  ttie 
1989  MP&M  Phase  I  Questionnaire  and  the 
1996  MP&M  Phase  II  Detailed  Questionnaires. 

MP&M  facilities  usually  either  recycle 
waste  oil  on-site  or  off-site,  or  contract 
haul  it  for  disposal  as  either  a  hazardous 
or  nonhazardous  waste.  However,  EPA 
notes  that  the  inclusion  of  water 
conservation  and  pollution  prevention 
in  the  technology  basis  for  the  Oily 
Wastes  subcategory  results  in  the 
generation  of  less  waste  oil  than  a 
technology  basis  that  did  not 
incorporate  pollution  prevention.  EPA 
finds  the  overall  increase  in  waste  oil 
generation  as  acceptable. 

C.  Energy  Requirements 

EPA  estimates  that  compliance  with 
this  regulation  will  result  in  a  net 
increase  in  energy  consumption  at 
MP&M  facilities.  EPA  presents  the 
estimates  of  energy  usage  for  the 
selected  option  in  Table  X-2. 

Table  X-2.— Energy  Requirements 
BY  Option 


Option 

Energy  re- 
quired (kilo- 
watt hrs/yr) 

Baseline '  

6,883,774 

Selected  Options  

7,234,450 

Source:  U.S.  Environmental  Protection 
Agency. 

'  EPA  calculated  the  baseline  sludge  and 
waste  oil  generation  using  responses  to  the 
1989  MP&M  Phase  I  Questionnaire  and  the 
1996  MP&M  Phase  II  Detailed  Questionnaires. 
The  final  regulation  does  not  include  indirect 
discharging  facilities.  ^ 

By  comparison,  electric  power 
generation  facilities  generated  3,123 
billion  kilowatt  hours  of  electric  power 
in  the  United  States  in  1997  (The  Energy 
Information  Administration,  Electric 
Power  Annual  1998  Volume  1,  Table 
Al).  Additional  energy  requirements  for 
EPA's  selected  options  are  trivial  (i.e., 
significantly  less  than  0.01  percent  of 
national  requirements). 

XI.  Regulatory  Implementation 

The  purpose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers  and  MP&M  facilities  to 


aid  in  their  implementation  of  this 
regidation.  This  section  also  discusses 
the  relationship  of  upset  and  bypass 
provisions,  and  variances  and 
modification  to  the  final  limitations  and 
standards.  For  additional 
implementation  information,  see  section 
15  of  the  TDD  for  today's  final  rule. 

A.  Implementation  of  the  Limitations 
and  Standards  for  Direct  Dischargers 

Effluent  limitations  and  new  source 
performance  standards  act  as  one  of  the 
primary  mechanisms  to  control  the 
discharges  of  pollutants  to  waters  of  the 
United  States.  Authorized  States  may 
also  set  permit  limitations  based  on  the 
capabilities  of  the  treatment  installed  to 
ensiu^  proper  operation  and 
maintenance  of  the  treatment 
technology.  These  limitations  and 
standards  are  applied  to  individual 
facilities  through  NPDES  permits  issued 
by  the  EPA  or  authorized  States  imder 
section  402  of  the  Act. 

In  specific  cases,  the  NPDES 
permitting  authority  may  elect  to 
establish  permit  limits  for  pollutants  not 
covered  by  this  regulation  based  on  the 
capabilities  of  on-site  treatment 
technologies.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  rnore  stringent  limits  or 
standards  on  covered  pollutants  in  order 
to  achieve  compliance),  the  permitting 
authority  must  apply  those  limitations 
or  standards.  See  CWA  section 
301(b)(1)(C). 

1.  Compliance  Dates  for  Existing  and 
New  Sources 

New  and  reissued  Federal  and  State 
NPDES  permits  to  direct  dischargers 
must  include  the  effluent  limitations 
promulgated  today.  The  permits  must 
require  immediate  compliance  with 
such  limitations.  If  the  permitting 
authority  wishes  to  provide  a 
compliance  schedule,  it  must  do  so 
through  an  enforcement  mechanism. 

New  sources  must  comply  with  the 
new  source  standards  (NSPS)  of  the 
MP&M  rule  at  the  time  they  commence 
discharging  MP&M  process  wastewater. 
Because  the  final  rule  was  not 
promulgated  within  120  days  of  the 
proposed  rule,  the  Agency  considers  a 
discharger  a  new  source  if  its 
construction  commences  after  June  12, 
2003. 

2.  Applicability 

In  section  V  of  this  preamble  and 
section  15  of  the  TDD,  EPA  provides 
details  information  on  the  applicability 
of  this  rule  to  various  operations.  Permit 
writers  should  closely  examine  all  metal 


products  and  machinery  operations  and 
compare  these  operations  against  the 
applicability  statement  for  today's  rule 
(see  40  CFR  438.1)  and  section  1  of  the 
TDD  to  determine  if  they  are  subject  to 
the  provisions  of  this  rule. 

3.  Implementation  for  Facilities  Subject 
to  Multiple  Effluent  Limitations 
Guidelines 

The  regtilations  in  today's  final  rule 
do  not  apply  to  wastewater  discharges 
which  are  subject  to  the  limitations  and 
standards  of  other  effluent  limitations 
guidelines  [e.g..  Metal  Finishing  (40 
CFR  part  433)  or  Iron  and  Steel 
Manufacturing  (40  CFR  part  420)). 

4.  Waiver  for  Pollutants  Not  Present 

In  May  2000,  EPA  promidgated  a 
regulation  to  streamline  the  NPDES 
regulations  ("Amendments  to 
Streamline  the  National  Pollutant 
Discharge  Elimination  System  Program 
Regulations:  Round  Two"  [see  65  FR 
30886;  May  15,  2000))  which  includes  a 
monitoring  waiver  for  direct  dischargers 
subject  to  effluent  guidelines.  Direct 
discharge  facilities  may  forego  sampling 
of  a  guideline-limited  pollutant  if  that 
discharger  "has  demonstrated  through 
sampling  and  other  technical  factors 
that  the  pollutant  is  not  present  in  the 
discharge  or  is  present  only  at 
background  levels  fi'om  intake  water 
and  without  any  increase  in  the 
pollutant  due  to  activities  of  the 
discharger,"  [see  65  FR  30908;  40  CFR 
122.44).  EPA  noted  in  the  preamble  to 
the  final  NPDES  streamlining  nde  that 
it  is  providing  a  waiver  from  monitoring 
requirements,  but  not  a  waiver  from  the 
limit.  In  addition,  the  revision  does  not 
waive  monitoring  for  any  pollutants  for 
which  there  are  limits  based  on  water 
quality  standards.  The  waiver  for  direct 
dischargers  lasts  for  the  term  of  the 
NPDES  permit  and  is  not  available 
during  the  term  of  the  first  permit 
issued  to  a  discharger.  Any  request  for 
this  waiver  must  be  submitted  when 
applying  for  a  reissued  permit  or 
modification  of  a  reissued  permit. 
Therefore,  EPA  is  not  including  a 
monitoring  waiver  in  today's  final 
regulations  for  direct  dischargers.  When 
authorized  by  their  permit  writer,  direct 
discharge  facilities  covered  by  any 
effluent  guidelines  (including  today's 
rule)  will  be  able  to  use  the  monitoring 
waiver  contained  in  the  NPDES 
streamlining  final  rule. 

5.  Compliance  with  the  Limitations  and 
Standards 

The  same  basic  procedures  apply  to 
the  calculation  of  all  limitations  and 
standards  for  the  OWS,  regardless  of 
whether  the  control  level  is  BPT,  BCT, 
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or  NSPS.  For  simplicity,  the  following 
disciission  refers  only  to  effluent 
limitations  guidelines;  however,  the 
discussion  also  applies  to  new  source 
standards. 

a.  Definitions 

The  limitations  for  pollutants  for  the 
OWS,  as  presented  in  today's  final  rule, 
are  provided  as  maximimi  daily 
discharge  limitations.  Definitions 
provided  at  40  CFR  122.2  state  that  the 
"maximiun  daily  discharge  limitation" 
is  the  "highest  adlowable  'daily 
discharge.' "  Daily  discharge  is  defined 
as  the  "  'discharge  of  a  pollutant' 
measured  during  a  calendar  day  or  any 
24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes 
of  sampling."  Section  10  of  the  TDD 
describes  the  data  selection  and 
calculations  used  to  develop  today's 
limitations. 

b.  Percentile  Basis  for  Limits,  Not 
Compliance 

EPA  promulgates  limitations  that 
facilities  are  capable  of  complying  with 
at  all  times  by  properly  operating  and 
maintaining  their  processes  and 
treatment  technologies.  EPA  established 
these  limitations  on  the  basis  of 
percentiles  estimated  using  data  from 
facilities  with  well-operated  and 
controlled  processes  and  treatment 
systems.  However,  because  EPA  uses  a 
percentile  basis,  the  issue  of 
exceedances  (i.e.,  values  that  exceed  the 
limitations)  or  excursions  is  often  raised 
in  public  comments  on  Umitations.  For 
example,  comments  often  suggest  that 
EPA  include  a  provision  that  allows  a 
facility  to  be  considered  in  compliance 
widi  permit  limitations  if  its  discharge 
exceeds  the  specified  daily  maximum 
limitations  one  day  out  of  100.  As 
explained  in  section  10.4  of  the  TDD, 
these  limitations  were  never  intended  to 
have  the  rigid  probabilistic 
interpretation  implied  by  such 
comments.  The  following  discussion 
provides  a  brief  overview  of  EPA's 
position  on  this  issue. 

EPA  expects  that  all  facilities  subject 
to  the  limitations  will  design  and 
operate  their  treatment  systems  to 
achieve  the  long-term  average 
p^ormance  level  on  a  consistent  basis 
because  facilities  with  well-designed 
and  operated  model  technologies  have 
demonstrated  that  this  can  be  done. 
Facilities  that  are  designed  and  operated 
to  achieve  the  long-term  average  effluent 
levels  used  in  developing  the 
limitations  should  be  capable  of 
compliance  with  the  limitations  at  all 
times,  because  the  limitations 
incorporate  an  allowance  for  variabiUty 
in  effluent  levels  about  the  long-term 


average.  The  allowance  for  variability  is 
based  on  control  of  treatment  variability 
demonstrated  in  normal  operations. 
EPA  recognizes  that,  as  a  result  of 
today's  rule,  some  dischargers  may  need 
to  improve  treatment  systems,  process 
controls,  and/or  treatment  system 
operations  in  order  to  consistently  meet 
limitations  and  standards  in  the  final 
MP&M  effluent  guidelines.  EPA  finds 
that  this  consequence  is  consistent  with 
the  Clean  Water  Act  statutory 
framework,  which  requires  that 
discharge  limitations  reflect  best 
practicable  control  technology  ciurently 
available  (BPT). 

c.  Limitations 

EPA  did  not  establish  monthly 
average  limitations  for  O&G  (as  HEM) 
and  TSS  because  a  monthly  average 
limitation  would  be  based  on  the 
assumption  that  a  faciUty  would  be 
required  to  monitor  more  frequently 
than  once  a  month.  For  the  reasons  set 
forth  in  section  VI.F.l,  EPA  estimates 
that  one  monthly  monitoring  event  is 
sufficient;  however,  if  permitting 
authorities  choose  to  require  more 
frequent  monitoring  for  O&G  (as  HEM) 
and  TSS,  they  may  set  monthly  average 
limitations  and  standards  based  on  their 
BPJ  [see  40  CFR  430.24(a)(1),  footnote 
b). 

d.  Requirements  of  Laboratory  Analysis 

The  permittee  is  responsible  for 
communicating  the  requirements  of  the 
analysis  to  the  laboratory,  including  the 
sensitivity  required  to  meet  the 
regulatory  limits  associated  with  each 
analyte  of  interest.  In  turn,  the 
laboratory  is  responsible  for  employing 
the  appropriate  set  of  method  options 
and  a  calibration  range  in  which  the 
concentration  of  the  lowest  non-zero 
standard  represents  a  sample 
concentration  lower  than  the  regulatory 
limit  for  each  analyte.  It  is  the 
responsibility  of  the  permittee  to  convey 
to  the  laboratory  the  required  sensitivity 
to  comply  with  the  limitations  [see 
Sierra  Club  v.  Union  Oil,  813  F.2d  1480, 
page  1492  (9th  Cir.  1987)). 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  the  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR. 
122.41(m)  and  (n)  and  for  indirect 


dischargers  at  40  CFR  403.16  and 
403.17. 

C.  Variances  and  Modifications 

The  CWA  requires  application  of 
effluent  limitations  established  piirsuant 
to  section  301  to  all  direct  dischargers. 
However,  the  statute  provides  for  3ie 
modification  of  these  national 
requirements  in  a  limited  niunber  of 
circimistances.  Moreover,  the  Agency 
has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of  the 
national  effluent  limitations  guidelines 
for  categories  of  existing  sources  for 
toxic,  conventional,  and 
nonconventional  pollutants. 

1.  Fundamentally  Different  Factors 
Variances 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  discharging  facility  is 
fundamentally  different  with  respect  to 
factors  considered  in  establishing  the 
limitation  of  standards  apphcable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundamentally  different 
factors"  (FDF)  variance. 

Early  on,  EPA,  by  regulation  provided 
for  the  FDF  modifications  from  the  BPT 
effluent  limitations,  BAT  limitations  for 
toxic  and  nonconventional  pollutants 
and  BPT  limitations  for  conventional 
pollutants  for  direct  dischargers.  For 
indirect  dischargers,  EPA  provided  for 
modifications  from  pretreatment 
standards.  FDF  variances  for  toxic 
pollutants  were  challenged  judicially 
and  ultimately  sustained  by  the 
Supreme  Court.  [Chemical 
Manufacturers  Assn  v.  NRDC,  479  U.S. 
116(1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  a  new 
section  301  (n)  explicitly  authorizing 
modifications  of  the  othenvise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  at  section  304 
(other  than  costs)  considered  by  EPA  in 
establishing  the  effluent  limitations  or 
pretreatment  standards.  Section  301  (n) 
also  defined  the  conditions  under  which 
EPA  may  establish  alternative 
requirements.  Under  section  301  (n),  an 
application  for  approval  of  FDF  variance 
must  be  based  solely  on:  (1)  Information 
submitted  during  rulemaking  raising  the 
factors  that  are  fundamentally  different; 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference  and  must  not  residt  in 
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markedly  more  adverse  non- water 
quality  environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
PDF  variance  requests  for  direct 
dischargers.  Thus.  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volimie  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  [e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance, 
hi  addition,  under  40  CFR  125.31(b)(3), 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either:  (a)  A  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations;  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  The  conditions  for 
approval  of  a  request  to  modify 
applicable  pretreatment  standards  and 
factors  considered  are  the  same  as  those 
for  direct  dischargers. 

The  legislative  nistory  of  section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 
regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

Facilities  must  submit  all  FDF 
variance  applications  to  the  appropriate 
Director  (as  defined  at  40  CFR  122.2)  no 
later  than  180  days  from  the  date  the 
limitations  or  standards  are  estabhshed 
or  revised  (see  CWA  §  301(n)(2)  and  40 
CFR  122.21(m)(l)(i)(B)(2)).  EPA 
regulations  clarify  that  effluent 
limitations  guidelines  are  "established" 


or  "revised"  on  the  date  those  effluent 
limitations  guidelines  are  pubUshed  in 
the  Federal  Register  (see  40  CFR 
122.21(m)(l)(i)(B)(2)).  Therefore  all 
facilities  requesting  FDF  variances  from 
the  effluent  limitations  guidelines  in 
today's  final  rule  must  submit  all  FDF 
variance  applications  to  their  Director 
(as  defined  at  40  CFR  122.2)  no  later 
than  November  10,  2003. 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS. 

2.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  non-conventional  pollutants 
due  to  localized  environmental  factors 
so  long  as  the  discharge  does  not  violate 
any  water  quality-based  effluent 
limitations.  These  pollutants  include 
ammonia,  chlorine,  color,  iron,  and 
phenols  (as  measiued  by  the 
colorimetric  4-aminoantip)aine  (4AAP) 
method).  Dischargers  subject  to  new  or 
revised  BAT  limitations  promulgated 
today  for  those  pollutants  may  be 
eligible  for  a  section  301(g)  variance. 
Please  note  that  section  301(g)(4)(c) 
requires  the  filing  of  section  301(g) 
variance  applications  pertaining  to  the 
new  or  revised  limits  not  later  than 
February  9,  2004.  Existing  section  301(g) 
variances  for  limitations  not  being 
revised  today  are  not  affected  by  today's 
action.  This  variance  is  not  applicable  to 
today's  final  rule  as  none  of  these 
parameters  are  regulated  by  today's  final 
rule. 

3.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  may  be  triggered  in  several 
circ'omstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  which 
reveals  the  need  for  modification.  Any 
interested  person  may  request  that  a 
permit  modification  be  made.  There  are 
two  classifications  of  modifications: 
Major  and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modifications,  with  provisions  for 
public  notice  and  comment.  Conditions 
that  would  necessitate  a  major 
modification  of  a  permit  are  described  at 
40  CFR  part  122.62.  Minor 


modifications  are  generally  non- 
substantive changes.  The  conditions  for 
minor  modification  are  described  at  40 
CFR  part  122.63. 

Xn.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (see  58 
FR  51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regidatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  This  rule 
merely  establishes  technology-based 
discharge  limitations  and  standards. 

Burden  means  the  total  time,  effort,  or 
financial  resoiut;es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providinig  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurendy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
at  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  coniment    • 
rulemaking  requirements  imder  the 
Administrative  Procediue  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  assessing  the  impacts  of  today's 
rule  on  small  entities,  a  small  entity  is 
defined  as:  (1)  A  small  business 
according  to  the  regulations  of  the  Small 
Business  Administration  (SB A)  at  13 
CFR  part  121.201,  which  define  small 
businesses  for  Standard  Industrial 
Classification  (SIC)  codes;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

To  assess  the  potential  economic 
impact  of  today's  rule  on  small  entities, 
EPA  drew  on:  (1)  A  comparison  of 
compliance  costs  to  revenue;  and  (2)  the 
firm  and  facility  impact  analyses 
discussed  in  section  VIII  of  this 
preamble.  First,  EPA  performed  an 
analysis  comparing  annualized 
compliance  costs  to  revenue  for  small 
entities  at  the  firm  level.  EPA  found  that 
none  of  the  small  firms  are  estimated  to 
incur  compliance  costs  equaling  or 
exceeding  one  percent  of  annual 
revenue.  Second.  EPA  drew  on  the 
facility  impact  analysis,  which 
estimated  facility  closures  and  other 
adverse  changes  to  financial  condition 
(referred  to  as  "moderate  impacts").  See 
section  VIII.D  of  today's  rule  for  details 
of  EPA's  analysis  of  closures  and 
moderate  impacts  for  privately-owned 
businesses.  This  analysis  indicated  that 
the  final  rule  would  cause  no  regulated 
facilities  owned  by  small  entities  to 
close  or  to  incur  moderate  impacts. 
From  these  analyses,  EPA  determined 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 


Chapter  10  of  the  final  rule  EEBA  for  a 
more  detailed  discussion  of  the 
economic  impacts  on  small  entities. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  the 
proposed  rule  and  convened  a  Small 
Business  Advocacy  Review  Panel  to 
obtain  advice  and  recommendations  of 
representatives  of  the  regulated  small 
entities  in  accordance  with  section 
609(b)  of  the  RFA  (see  66  FR  519).  The 
January  2001  proposed  rule  (see  66  FR 
523)  presents  a  summary  of  the  Panel's 
recommendations  and  the  full  Panel 
Report  (see  DCN  16127,  section  11.2) 
presents  a  detailed  discussion  of  the 
Panel's  advice  and  recommendations. 

D.  Unfunded  Mandates  Reform  Act 

1.  UMRA  Requirements 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  wn-itten 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed. 
UMRA  section  205  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory  X 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

EPA  is  required  by  UMRA  section  203 
to  develop  a  small  government  agency 
plan  before  it  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments.  The  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  determined  that  thus  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  The 
estimated  total  annualized  before-tax 
costs  of  compliance  are  $13.8  million 
($2001).  On  an  after-tax  basis  the  costs 
total  $11.9  million  ($2001),  of  which  the 
private  sector  inciu-s  $3.0  million 
($2001)  and  state  and  local  governments 
that  perform  MP&M  activities  incur  $9.0 
million  ($2001).  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
UMRA  sections  202  and  205. 

EPA  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  final  regidation 
imposes  no  new  administrative  costs  on 
small  governments  owning  POTWs 
because  the  regulations  does  not 
establish  pretreatment  standards  for 
POTWs  with  indirectly  discharging 
government-owned  facilities.  With 
respect  to  the  280  small  government- 
owned  facilities,  EPA  determined  that 
the  costs  of  the  final  rule  are  not 
significant  for  small  governments.  Of 
these  facilities,  140  incur  no  compliance 
costs  under  the  final  rule  and  the 
remaining  140  incur  annualized  costs 
that  average  approximately  $25,000  per 
facility.  The  total  compliance  cost  for  all 
the  small  government-owned  facilities 
inciuring  costs  under  the  regulation  is 
$3.5  million.  EPA  concluded  that  these 
compliance  costs  will  have  no 
significant  budgetary  impacts  for  any  of 
the  governments  owning  these  facilities. 
In  addition,  EPA  concluded  that  the 
final  rule  does  not  uniquely  affect  small 
governments  because  small  and  large 
governments  are  affected  by  the  rule  in 
the  same  way.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  UMRA 
section  203. 

Although  today's  final  rule  does  not 
contain  a  Federal  mandate  under 
UMRA,  EPA  did  undertake  an 
assessment  of  the  impacts  of  the  final 
rule  on  State  and  local  governments  as 
part  of  its  decision-making  process.  The 
following  section  discusses  some  of  the 
results  of  EPA's  review.  More  detail  may 
be  found  in  the  EEBA. 

2.  Analysis  of  Impacts  on  Government 
Entities 

EPA  estimates  that  the  costs  to 
government-owned  facilities  to  comply 
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with  today's  final  rule  are 
approximately  $9.0  million  annually 
($2001],  which  is  below  the  threshold 
specified  in  §  202.  EPA,  nevertheless, 
assessed  the  impacts  on  State  and  local 
governments  during  the  course  of 
development  of  the  rule.  Generally, 
governments  may  incur  two  types  of 
costs  as  a  result  of  the  proposed 
regiilation:  (1)  Direct  costs  to  comply 
with  the  rule  for  facilities  owned  by 
government  entities;  and  (2) 
administrative  costs  to  implement  the 


regulation.  Both  types  of  costs  are 
discussed  below. 

a.  Compliance  Costs  for  Government- 
Owned  MP&M  Facilities 

As  previously  explained,  EPA 
siu^eyed  government-owned  facilities 
to  assess  the  cost  of  the  regulatfon  on 
these  facilities  and  the  government 
entities  that  own  them.  The  survey 
responses  support  EPA's  analysis  of  the 
budgetary  impacts  of  the  regulation. 
Survey  information  includes:  The  size 
and  income  of  the  populations  served 


by  the  affected  government  entities;  the 
government's  ciirrent  revenues  by 
source,  taxable  property,  debt,  pollution 
control  spending,  and  bond  rating;  and 
the  costs,  funding  sources,  and  other 
characteristics  of  the  MP&M  facilities 
owned  by  each  government  entity.  Table 
XII-1  provides  national  estimates  of  the 
govenunent  entities  that  operate  MP&M 
fecilities  potentially  subject  to  the 
regulation  by  size. 

Table  XII-2  summarizes  the 
annualized  compliance  costs  incurred 
by  government  entities  by  size. 


Table  XII-1.— Number  of  Government-Owned  Facilities  by  Type  and  Size  of  Government  Entity 


Size  of  government  and  status  under  final  option 

Municipal            State 
govemment     government 

County 
govemment 

Regional 

govemment 

autfiority 

Total 

Large  Governments  (population  >50,000) 

Numt>er  of  regulated  government  entities  

Number  of  government  entities  with  exclusions 

26 
592 

129 
248 

23 
758 

0 
46 

178 
1,645 

Small  Governments  (population  <=50,000) 

Number  of  regulated  govemment  entities 

Numljer  of  govemment  entities  witti  exclusions 

280 
1,470 

0 
0 

0 
212 

0 
0 

280 
1,682 

All  Governments 

Number  of  regulated  govemment  entities  

Number  of  govemment  entities  witfi  exclusions 

306 
2.062 

129 
248 

23 
970 

0 

46 

458 
3,327 

Total 

2.368 

377 

993 

46 

3,785 

Table  XII-2.— Number  of  Regulated  Government-Owned  Facilities  and  Compliance  Costs  by  Size  of 

Government 

[million,  2001$] 


Numt}er  of 
facilities 


Costs 


Regulated  Facilities  Owned  by  Large  Governments 
Regulated  Facilities  Owned  by  Small  Govemments 
All  Regulated  Government-Owned  Facilities 


178 
280 
458 


$5.5 
$3.5 
$9.0 


The  table  shows  that  280  regulated 
facilities  (or  61  percent]  of  the  regulated 
govemment  entities  are  owned  by  small 
govemments.  These  facilities  incur  $3.5 
million  annually  in  compliance  costs 
with  an  average  cost  of  $12,575  per 
facility.  Larger  governmental  entities 
own  the  remaining  178  regulated 
facilities  (or  39  percent].  EPA  estimates 
that  facilities  owned  by  the  larger 
governmental  entities  inciir  $5.5  million 
in  annual  compliance  costs  with  an 
average  cost  of  $30,700  per  facility. 

EPA  used  the  analysis  described  in 
Section  Vin.E  to  estimate  the  impacts  on 
govemment  owned  facilities.  EPA 
judged  a  govemment  to  experience 
significant  budgetary  impacts  if:  (1)  One 
or  more  facilities  incut  compliance  costs 
exceeding  1%  of  the  baseline  cost  of 


service,  (2)  total  debt  service  costs — 
post-compliance,  and  including  costs  to 
finance  MP&M  capital  costs  entirely 
with  debt — exceed  25%  of  baseline 
revenue,  and  (3]  total  annualized 
pollution  control  costs  per  household, 
post-compliance,  exceed  one  percent  of 
median  household  income.  EPA 
estimated  no  significant  impacts  for  any 
of  these  facilities,  based  on  these 
budgetary  criteria.  Thus,  EPA  concluded 
that  none  of  the  affected  govemments 
are  expected  to  incur  significant 
budgetary  impacts  as  a  result  of  the 
regulation.  However,  EPA  also 
considered  whether  the  MP&M 
regulation  may  significanUy  or  imiquely 
affect  small  govemments. 


b.  Small  Govemment  Impacts 

EPA  estimates  that  small  govemments 
[i.e.,  govemments  with  a  population  of 
less  than  50,000)  ovra  1,962  MP&M 
facilities.  The  decision  not  to  regulate 
indirect  facilities  will  exclude  1,682 
small  government-owned  MP&M 
facilities  fi-om  additional  requirements. 
Thus,  the  final  regulation  covers  280 
small  government-owned  facilities.  Of 
these  facilities,  140  incur  no  compliance 
costs  under  the  final  rule,  and  the 
remaining  140  incur  annualized  costs 
that  average  approximately  $25,000  per 
facility.  The  total  compliance  cost  for  all 
the  small-govemment-owned  facilities 
incurring  costs  under  this  regulation  is 
$3.5  million.  Of  the  280  facilities  owned 
by  small  govemments,  140  have  costs 
greater  than  1  percent  of  baseline  cost  of 
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service  (measured  as  total  facility  costs 
and  expenditiu-es,  including  operating, 
overhead  and  debt  service  costs  and 
expenses].  None  of  the  affected 
govemments  inciu  costs  that  cause  them 
to  exceed  the  thresholds  for  impacts  on 
taxpayers  or  for  govemment  debt 
burden.  EPA  therefore  estimated  no 
significant  budgetary  impacts  for  any  of 
the  govemments  owning  these  facilities. 
In  accordance  with  this  finding,  EPA 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
govemments. 

c.  POTW  Administrative  Costs 

Since  all  indirect  dischargers  are 
excluded  from  the  final  rule,  EPA 
expects  the  rule  to  impose  no  new 
POTW  administrative  costs. 

3.  Consultation 

In  addition  to  private  industry, 
stakeholders  affected  by  this  rtile 
include  State  and  local  govemment 
regulators.  During  development  of  the 
proposed  and  final  rule,  EPA  consulted 
with  all  of  these  stakeholder  groups  on 
topics  such  as  options  development, 
cost  models,  pollutants  to  be  regulated, 
cost  of  the  regulation,  and  compliance 
alternatives.  Some  stakeholders 
provided  helpful  comments  on  the  cost 
models,  technology  options,  pollution 
prevention  techniques,  and  monitoring 
alternatives. 

Because  many  MP&M  facilities  in  the 
proposed  rule  were  indirect  dischargers, 
the  Agency  involved  POTWs  as  they 
would  have  had  to  implement  the  mle. 
EPA  consulted  with  POTWs 
individually  and  through  the 
Association  of  Municipal  Sewerage 
Agencies  (AMSA].  In  addition,  EPA 
consulted  with  Regional  pretreatment 
coordinators  and  State  and  local 
regulators.  However,  EPA  is  not 
promulgating  new  or  revised 
pretreatment  standards  in  today's  final 
mle.  See  the  proposed  rule  preamble 
(see  66  FR  519]  for  a  siunmary  of  these 
consultation  activities. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entiUed 
"Federalism"  (see  64  FR  43255,  August 
10,  1999),  requires  Federal  agencies  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govemment  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States,    * 
on  the  relationship  between  the  national 
govemment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment,  as  specified  in 
Executive  Order  13132.  The  mle 
establishes  effluent  limitations  imposing 
requirements  that  apply  to  metal 
product  and  machinery  facilities,  as 
defined  by  this  final  rule,  when  they 
discharge  wastewater.  The  rule  applies 
to  States  and  localities  if  they  own  and 
operate  in-scope  MP&M  facilities  that 
discharge  directly  to  siuface  waters. 
EPA  estimates  that  458  facilities  subject 
to  the  regulation  are  owned  and 
operated  by  state  and  local 
govemments.  EPA  estimates  that  these 
facilities  will  experience  an  impact  of 
$0  to  $125,000,  with  an  average  impact 
of  $20,000  per  year  ($2001). 

In  addition,  the  final  mle  will  affect 
State  govemmMits  responsible  for 
administering  CWA  permitting 
programs.  The  final  rule,  at  most, 
imposes  minimal  administrative  costs 
on  States  that  have  an  authorized 
NPDES  program.  (These  States  must 
incorporate  the  new  limitations  and 
standards  in  new  and  reissued  NPDES 
permits).  This  rule  does  not  change  the 
current  status  of  this  administrative 
biuden  because  this  rule  does  not 
impose  any  further  regulation  on  any 
indirect  dischargers.  The  total  cost  of 
today's  final  rule  to  state  and  local 
govemments  is  $9.0  million  ($2001). 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

Although  Executive  Order  13132  does 
not  apply  to  this  mle,  EPA  did  consult 
with  State  and  local  govemment 
representatives  in  developing  this  rule. 
See  66  FR  525  for  a  discussion  of 
conisultation  activities. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govemments 

Executive  Order  13175,  entiUed 
"Consultation  and  Coordination  with 
Indian  Tribal  Govemments"  (see  65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu^  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


govemment  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govemment  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
govemment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
govemment  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Based  on  the  information  collection 
efforts  for  this  industry  category,  EPA 
does  not  expect  any  Indian  tiibal 
govemments  to  own  or  operate  in-scope 
MP&M  facilities.  In  addition,  EPA 
estimates  few,  if  any,  new  facilities 
subject  to  the  rule  will  be  owned  by 
tribal  govemments.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

1.  Executive  Order  13045  Requirements 

Executive  Order  13045,  "Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks"  (see  62  FR 
19885,  April  23,  1997)  applies  to  any 
rule  that:  (1)  is  determined  to  be 
"economically  significant"  ^  defined 
under  Executive  Order  12866;  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
affect  on  children.  U  the  regulatory 
action  meets  both  criteria,  the  Agency    " 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  Nevertheless, 
since  the  final  rule  is  expected  to  reduce 
numerous  pollutants,  including  lead,  in 
fish  tissue  and  drinking  water  that 
exceed  human  health  criteria,  EPA 
performed  an  analysis  of  children's 
health  impacts  reduced  by  the  final  rule. 

2.  Analysis  of  Children's  Health  Impacts 

EPA  assessed  whether  the  final 
regulation  will  benefit  children, 
including  reducing  health  risk  from 
exposure  to  MP&M  pollutants  from 
consumption  of  contaminated  fish 
tissue  and  drinking  water  and 
improving  recreational  opportunities. 
The  Agency  was  able  to  quantify  only 
one  category  of  benefits  specific  to 
children:  avoided  health  damages  to 
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pre-school  age  children  from  reduced 
exposure  to  lead.  This  analysis 
considered  several  measures  of 
children's  health  benefits  associated 
with  lead  exposure  for  children  up  to 
age  six.  Avoided  neurologiced  and 
cognitive  damages  were  expressed  as 
changes  in  three  metrics:  (1)  Overall  IQ 
levels;  (2)  the  incidence  of  low  IQ  scores 
(<70);  and  (3)  the  incidence  of  blood- 
lead  levels  above  20  ng/dL.  The  Agency 
also  assessed  changes  in  the  incidence 
of  neonatal  mortality  from  reduced 
maternal  exposure  to  lead.  EPA's 
methodology  for  assessing  lead-related 
benefits  to  children  is  presented  in  the 
EEBA,  Chapter  14.  The  Ohio  case  study 
analysis  showed  that  the  fined  rule  is 
expected  to  yield  $422,000  (2001$)  in 
annual  benefits  to  children  in  the  State 
of  Ohio  from  reduced  neiurological  and 
cognitive  damages  and  reduced 
incidence  of  neonatal  mortality.  On  the 
other  hand,  the  national-level  analysis 
shows  that  benefits  to  children  from 
reduced  lead  discharges  are  negligible 
nationwide.  As  noted  in  section  IX  of 
today's  final  rule,  different  findings 
from  these  two  analyses  are  likely  to  be 
due  to  insufficient  data  and  a  more 
simplistic  approach  used  in  the  national 
level  analysis. 

Children  over  age  seven  are  also  likely 
to  benefit  from  reduced  neurological 
and  cognitive  damages  from  reduced 
exposure  to  lead.  Giedd  et  al.  (1999) 
studied  brain  development  among  10-  to 
18-year-old  children  and  found 
substantial  growth  in  brain 
development,  mainly  in  the  early 
teenage  years  (see  DCN  20385,  section 
8.5.2.3).  This  research  suggests  that 
older  children  may  be  hypersensitive  to 
lead  exposure,  as  are  children  aged  0  to 
7. 

Additional  benefits  to  children  from 
reduced  exposiue  to  lead  not  quantified 
in  this  analysis  may  include  prevention 
of  the  following  adverse  health  effects: 
slowed  or  delayed  growth,  delinquent 
and  anti-social  behavior,  metabolic 
effects,  impaired  heme  synthesis, 
anemia,  impaired  hearing,  and  cancer 
(see  DCN  20416,  section  8.5.2.3). 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use" 
(see  May  22,  2001;  66  FR  28355) 
becaiise  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 


/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
'("NTTAA"),  Public  Law  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

Today's  final  nde  does  not  establish 
any  technical  standards,  thus  NTTAA 
does  not  apply  to  this  rule.  It  should  be 
noted,  however,  that  this  rulemaking 
requires  direct  dischargers  to  monitor 
for  pH,  TSS,  and  O&G  (as  HEM).  All  of 
these  analytes  can  be  measured  by  EPA 
methods  that  are  specified  in  the  tables 
at  40  CFR  part  136.3. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

1.  Executive  Order  12898  Requirements 

Executive  Order  12898  requires  that, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  each  Federal  agency 
must  make  achieving  enviroiunental 
justice  part  of  its  mission.  Executive 
Order  12898  requires  that  each  Federal 
agency  conduct  its  programs,  policies, 
and  activities  that  substantially  affect 
human  health  or  the  environment  in  a 
manner  that  ensures  that  such  programs, 
policies,  and  activities  do  not  exclude 
persons  (including  populations)  from 
participation  in,  deny  persons 
(including  populations)  the  benefits  of, 
or  subject  persons  (including 
populations)  to  discrimination  under, 
such  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
origin. 

2.  Environmental  Justice  Analysis 

EPA  examined  whether  the  final 
regulation  will  promote  environmental 
justice  in  the  areas  affected  by  MP&M 
discharges.  EPA  analyzed  the 
demographic  characteristics  of  the 
populations  residing  in  the  counties 
affected  by  MP&M  discharges  to 
determine  whether  minority  and  or  low- 
income  populations  are  subject  to 
disproportionally  high  environmental 


impacts.  This  analysis  is  based  on 
information  on  the  race,  national  origin, 
and  income  level  of  populations 
residing  in  counties  traversed  by 
reaches  receiving  discharges  from  the  32 
sample  MP&M  facilities.  EPA  performed 
this  analysis  at  the  sample  level  only. 
The  32  sample  facilities  discharge  to  32 
unique  reaches  and  are  located  in  46 
counties  in  12  States. 

EPA  compared  demographic  data 
frt)m  the  1990  Census  for  counties 
traversed  by  sample  MP&M  reaches 
with  corresponding  State-level  data.  The 
demographic  characteristics  that  EPA 
analyzed  include:  percent  African 
Americans,  percent  Native  American, 
Eskimo,  or  Aleut,  percent  Asian  of 
Pacific  Islander,  the  percent  of  the 
population  below  the  poverty  level,  and 
median  income.  This  analysis  shows 
that  the  socioeconomic  characteristics  of 
populations  residing  in  counties 
abutting  MP&M  discharge  reaches 
reflect  corresponding  State  averages.  As 
a  result,  EPA  expects  that 
environmental  benefits  resiUting  from 
the  MP&M  rule  will  not  accrue  to 
populations  disproportionally  based  on 
race  or  national  origin,  and  therefore 
will  neither  promote  nor  discourage 
environmental  justice. 

EPA  also  analyzed  the  human  health 
impacts  of  the  final  regulation, 
including  changes  in  cancer  and 
systemic  health  risk  to  subsistence 
anglers.  EPA  determined  that  the 
reductions  in  these  health  risks 
resulting  from  the  final  regulation  are 
negligible  (see  Chapter  17  of  the  EEBA 
for  a  detailed  discussion  of 
environmental  justice  analyses  and 
alternative  regulatory  options). 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  after  June  12,  2003. 
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Appendix  A  To  The  Preamble: 
Abbreviations,  Acronyms,  and  Other  Terms 
Used  in  Today's  Final  Rule 

Act— The  Clean  Water  Act 

Agency — U.S.  Environmental  Protection 
Agency 

AWQC— Ambient  Water  Quality  Criteria 

BAT — Best  available  technology 
economically  achievable,  as  defined  by 
section  304(b)(2)(B)  of  the  Act. 

BCT — Best  conventional  pollutant  control 
technology,  as  defined  by  section  304(b)(4) 
of  the  Act. 

BMP — Best  management  practices,  as  defined 
by  section  304(e)  of  \h6  Act. 

BPJ — Best  professional  judgment 

BPT — Best  practicable  control  technology 
currently  available,  as  defined  by  section 
304(b)(1)  of  the  Act. 

CAA— Clean  Air  Act  (42  U.S.C.  7401  et  seq.. 
as  amended) 

CBI — Confidential  Business  Information 

CW A— Clean  Water  Act  (33  U.S.C  1251  et 
seq.,  as  amended) 

Conventional  Pollutants — Constituents  of 
■wastewater  as  determined  by  section 
304(a)(4)  of  the  Act  and  the  regulations 
thereunder  40  CFR  401.16,  including 
pollutants  classified  as  biochemical  oxygen 
demand,  suspended  solids,  oil  and  grease, 
fecal  coliform,  Euid  pH. 

CE — Cost-effectiveness  (ratio  of  compliance 
posts  (in  1981$)  to  the  toxic  pounds  of 
pollutants  removed  (in  terms  of  pound- 
equivalents  (PE)) 

DAF — Dissolved  Air  Flotation 

Direct  Discharger — An  industrial  discharger 
that  introduces  wastewater  to  a  water  of 
the  United  States  with  or  without 
treatment  by  the  discharger. 

EBB  A — Economic,  Environmental,  and 
Benefits  Analysis  of  the  Final  Metal 
Products  &  Machinery  Rule  (EPA-821-B- 
03-002) 
Effluent  Limitation — A  maximum  amount, 

Eer  unit  of  time,  production,  volume  or 
ther  unit,  of  each  specific  constituent  of 

the  eifluent  from  an  existing  point  source 

that  is  subject  to  limitation.  Effluent 

limitations  may  be  expressed  as  a  mass 

loading  or  as  a  concentration  in  milligrams 

of  pollutant  per  liter  discharged. 
End-of-Pipe  Treatment — Refers  to  those 

processes  that  treat  a  plant  waste  stream  for 

pollutant  removal  prior  to  discharge. 
FTE — Full  Time  Equivalents  .(related  to  the 

number  of  employees) 
HAP — Hazardous  Air  Pollutant 
HEM — Hexane  Extractable  Material 
Indirect  Discharger — An  industrial  discharger 

that  introduces  wastewater  into  a  publicly 

owned  treatment  works. 
MACT — Maximum  Achievable  Control 

Technology  (applicable  to  NESHAPs) 
MFJS — Metal  Finishing  Job  Shops 

Subcategory 
MGY — Million  gallons  per  year 
MP&M — Metal  Products  and  Machinery 

point  source  category 
NAICS — North  American  Industry 

Classification  System 
NGA — Non-Chromium  Anodizers 

subcategory 
NCEPI— EPA's  National  Center  for 

Enviroiunental  Publications 
NESHAP— National  Emission  Standards  for 

Hazardous  Air  Pollutants 


NODA— Notice  of  Data  Availability  (June  5, 

2002;  67  FR  38752) 
NRMRL— EPA's  NaUonal  Risk  Management 
Research  Laboratory  (formerly  RREL — 
EPA's  Risk  Reduction  Engineering 
Laboratory) 
Nonconventional  Pollutants — ^Pollutants  that 
have  not  been  designated  as  either 
conventional  pollutants  or  priority 
pollutants 
NPDES— National  Pollutant  Discharge 
Elimination  system,  a  Federal  Program 
requiring  industry  dischargers,  including 
municipalities,  to  obtain  permits  to 
discharge  pollutants  to  the  nation's  water, 
under  section  402  of  the  Act 
OCPSF — Organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  point 
source  category  (40  CFR  part  414) 
OMB — Office  of  Management  and  Budget 
ORP — Oxidation-Reduction  Potential 
OWS — Oily  Wastes  subcategory 
PE— Pound-equivalents  (the  units  used  to 

weight  toxic  pollutants) 
POTW — Publicly  owned  treatment  works 
Priority  Pollutants— The  126  pollutants  listed 

at  40  CFR  part  423,  appendix  A 
PP A— Pollutant  Prevention  Act  of  1990  (42 
U.S.C.  13101  et  seq..  Public  Law  101-508. 
November  5,  1990) 
PSES — Pretreatment  Standards  for  existing 
sources  of  indirect  discharges,  under 
section  307(b)  of  the  Act 
PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under 
sections  307(b)  and  (c)  of  the  Act 
PWB — F*rinted  Wiring  Board  subcategory 
RRLM — Railroad  Line  Maintenance 

subcategory 
SBA — U.S.  Small  Business  Administration 
SIC — Standards  Industrial  Classification,  a 
numerical  categorization  scheme  used  by 
the  U.S.  Department  of  Commerce  to 
denote  segments  of  industry 
SFF — Steel  Forming  &  Finishing  subcategory 
SOT— HEM— Silica  Gel  Treated— Hexane 
Extractable  Material  refers  to  the  £reon-&«e 
oil  and  grease  method  (EPA  Method  1664) 
used  to  measure  the  portion  of  oil  and 
grease  that  is  similar  to  total  petroleum 
hydrocarbons 
SDD — Shipbuilding  Dry  Dock  subcategory 
SIU — Significant  Industrial  User  as  defined 
in  the  General  Pretreatment  Regulations 
(40  CFR  part  403) 
TDD — Development  Document  for  the  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Metal  Products  & 
Machinery  Point  Source  Category  (EPA- 
821-B-03-001) 
TOC— Total  Organic  Carbon  (EPA  Method 

415.1) 
TOP — Total  Organics  Parameter 
TRI — Toxic  Release  Inventory 
TTO — Total  Toxic  Organics 
TWF — Toxic  Weighting  Factor 
VOC — Volatile  Organic  Compound 

List  of  Subjects  in  40  CFR  Part  438 

Environmental  protection;  Metal 
products  and  machinery;  Waste 
treatment  and  disposal;  Water  pollution 
control. 


Dated:  February  14,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  set  forth  in  this 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

■  1 .  A  new  part  438  is  added  to  read  as 
follows: 

PART  438— METAL  PRODUCTS  AND 
MACHINERY  POINT  SOURCE 
CATEGORY 


438.1 
438.2 


General  applicability. 
General  definitions. 


Subpart  A— Oily  Wastes 

438.10    Applicability. 

438.12  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

438.13  Effluent  limitations  attainable  by 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT). 

438.15    New  source  performance  standards 
(NSPS). 

Appendix  A  to  part  438 — Typical  Products 
in  Metal  Products  &  Machinery  Sectors 

Appemlix  B  to  part  438 — Oily  Operations 
Definitions 

Appendix  C  to  part  438 — Metal-Bearing 
Operations  Definitions 

Authority:  33  U.S.C.  1311, 1314.  1316, 
1317, 1318. 1342  and  1361. 

§  438. 1    General  applicability. 

(a)  As  defined  more  specifically  in 
subpart  A,  except  as  provided  in 
paragraphs  (b)  through  (e)  of  this 
section,  this  part  applies  to  process 
wastewater  c^scharges  from  oily 
operations  (as  defined  at  §  438.2(f)  and 
appendix  B  of  this  part)  to  surface 
waters  from  existing  or  new  industrial 
facilities  (including  facilities  owned  and 
operated  by  Federal,  State,  or  local 
governments)  engaged  in 
manufacturing,  rebuilding,  or 
maintenance  of  metal  parts,  products,  or 
machines  for  use  in  the  Metal  Product 
&  Machinery  (MP&M)  industrial  sectors 
listed  in  this  section.  The  MP&M 
industrial  sectors  consist  of  the 
following: 
Aerospace; 
Aircraft; 
Bus  and  Truck; 
Electronic  Equipment; 
Hardware; 

Household  Equipment; 
Instruments; 

Miscellaneous  Metal  Products; 
Mobile  Industrial  Equipment; 
Motor  Vehicle; 
Office  Machine; 
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Ordnance; 

Precious  Metals  and  Jewelry; 

Railroad; 

Ships  and  Boats;  or 

Stationary  Industrial  Equipment. 

(b)  The  regulations  in  this  part  do  not 
apply  to  process  wastewaters  from 
metai-bearing  operations  (as  defined  at 
§  438.2(d)  and  appendix  C  of  this  part) 
or  process  wastewaters  which  are 
subject  to  the  Umitations  and  standards 
of  other  effluent  limitations  guidelines 
[e.g..  Metal  Finishing  (40  CFR  part  433) 
or  Iron  and  Steel  Manufacturing  (40  CFR 
part  420)).  The  regulations  in  this  part 
also  do  not  apply  to  process 
wastewaters  from  oily  operations  (as 
defined  at  §  438.2(f)  and  appendix  B  of 
this  part)  commingled  with  process 
wastewaters  afready  covered  by  other 
effluent  limitations  guidelines  or  with 
process  wastewaters  from  metal-bearing 
operations.  This  provision  must  be 
examined  for  each  point  source 
discharge  at  a  given  facility. 

(c)  Wastewater  discharges  resulting 
from  the  washing  of  cars,  aircraft  or 
other  vehicles,  when  performed  only  for 
aesthetic  or  cosmetic  purposes,  are  not 
subject  to  this  part.  Direct  discharges 
resulting  from  the  washing  of  Ccirs, 
aircraft  or  other  vehicles,  when 
performed  as  a  preparatory  step  prior  to 
one  or  more  successive  manufactxiring, 
rebuilding,  or  maintenance  operations, 
are  subject  to  this  part. 

(d)  Wastewater  discharges  from 
raifroad  line  maintenance  facilities  (as 
defined  at  §  438.2(h))  are  not  subject  to 
this  part.  Wastewater  discharges  from 
raikoad  overhaul  or  heavy  maintenance 
facilities  (as  defined  at  §  438. 2(i))  may 
be  covered  by  subpart  A  of  this  part,  the 
Metal  Finishing  Point  Source  Category 
(40  CFR  part  433),  or  by  other  effluent 
limitations  guidelines,  as  applicable. 

(e)  The  following  wastewater 
discharges  are  not  subject  to  this  part: 

(1)  Non-process  wastewater  as  defined 
at  §  438.2(e). 

(2)  Wastewater  discharges  introduced 
into  a  Publicly  Owned  Treatment  Works 
(POTW)  or  a  Federally  owned  and 
operated  Treatment  Works  Treating 
Domestic  Sewage  (TWTDS),  as  defined 
at  40  CFR  122.2. 

(3)  Process  wastewater  generated  by 
maintenance  and  repair  activities  at 
gasoline  service  stations,  passenger  car 
rental  facilities,  or  utility  trailer  and 
recreational  vehicle  rental  facilities. 

(4)  Wastewater  discharges  generated 
from  gravure  cylinder  preparation  or 
metallic  platemaking  conducted  within 
or  for  printing  and  publishing  facilities. 

(5)  Wastewater  discharges  in  or  on  dry 
docks  and  similar  structures,  such  as 
graving  docks,  bwlding  ways,  marine 


railways,  lift  barges  at  shipbuilding 
facilities  (or  shipyards),  and  ships  that 
are  eifloat. 

(6)  Wastewater  generated  by  facilities 
primarily  performing  drum 
reconditioning  and  cleaning  to  prepare 
metal  drums  for  resale,  reuse,  or 
disposal. 

§438.2    General  definitions. 
As  used  in  this  part: 

(a)  The  general  definitions  and 
abiireviations  at  40  CFR  part  401  shall 

apply- 

(b)  The  regulated  parameters  are  listed 
with  approved  methods  of  analysis  in 
Table  IB  at  40  CFR  136.3,  and  are 
defined  as  follows: 

(1)  OG<i  (as  HEM)  means  total 
recoverable  oil  and  grease  measured  as 
n-hexane  extractable  material. 

(2)  TSS  means  total  suspended  solids. 

(c)  Corrosion  preventive  coating 
means  the  application  of  removable  oily 
or  organic  solutions  to  protect  metal 
surfaces  against  corrosive  environments. 
Corrosion  preventive  coatings  include, 
but  are  not  limited  to:  petrolatum 
compoimds,  oils,  hard  dry-film 
compounds,  solvent-cutback  petroleum- 
based  compounds,  emulsions,  water- 
displacing  polar  compounds,  and 
fingerprint  removers  and  neutralizers. 
Corrosion  preventive  coating  does  not 
include  electroplating,  or  chemical 
conversion  coating  operations. 

(d)  Metal-bearing  operations  means 
one  or  more  of  the  following:  abrasive 
jet  machining;  acid  pickling 
neutralization;  acid  treatment  with 
chromium;  acid  treatment  without 
chromium;  alcohol  cleaning;  alkaline 
cleaning  neutralization;  alkaline 
treatment  with  cyanide;  anodizing  with 
chromiimi;  anodizing  without 
chromiiun;  carbon  black  deposition; 
catalyst  acid  pre-dip;  chemical 
conversion  coating  without  chromium; 
chemical  milling  (or  chemical 
machining);  chromate  conversion 
coating  (or  chromating);  chromimn  drag- 
out  destruction;  cyanide  drag-out 
destruction;  cyaniding  rinse; 
electrochemical  machining;  electroless 
catalyst  solution;  electroless  plating; 
electrolytic  cleaning;  electroplating  with 
chromium;  electroplating  with  cyanide; 
electroplating  without  chromium  or 
cyanide;  electropolishing;  galvanizing/ 
hot  dip  coating;  hot  dip  coating;  kerfing; 
laminating;  mechanical  and  vapor 
plating;  metallic  fiber  cloth 
manufacturing;  metal  spraying 
(including  water  curtain);  painting- 
immersion  (including  electrophoretic, 
"E-coat");  photo  imaging;  photo  image 
developing;  photoresist  application; 
photoresist  strip;  phosphor  deposition; 
physical  vapor  deposition;  plasma  arc 


machining;  plastic  wire  extrusion;  salt 
bath  descaling;  shot  tower — lead  shot 
manufactiuing;  soldering;  solder  flux 
cleaning;  solder  fusing;  solder  masking; 
sputtering;  stripping  (paint);  stripping 
(metallic  coating);  thermal  infusion; 
ultrasonic  machining;  vacuimi 
impregnation;  vacuum  plating;  water 
shedder;  wet  air  pollution  control;  wire 
galvanizing  flux;  and  numerous  sub- 
operations  within  those  listed  in  this 
paragraph.  In  addition,  process 
wastewater  also  results  from  associated 
rinses  that  remove  materials  that  the 
preceding  processes  deposit  on  the 
siuface  of  the  workpiece.  These  metal- 
bearing  operations  are  defined  in 
appendix  C  of  this  part. 

Ce)  Non-process  wastewater  means 
sanitary  wastewater,  non-contact 
cooling  water,  water  from  laundering, 
and  non-contact  storm  water.  Non- 
process  wastewater  for  this  part  also 
includes  wastewater  discharges  from 
non-industrial  sources  such  as 
residential  housing,  schools,  churches, 
recreational  parks,  shopping  centers  as 
well  as  wastewater  discharges  from  gas 
stations,  utility  plants,  and  hospitals. 

(f)  Oily  operations  means  one  or  more 
of  the  following:  abrasive  blasting; 
adhesive  bonding;  alkaline  cleaning  for 
oil  removal;  alkaline  treatment  without 
cyanide;  aqueous  degreasing;  assembly/ 
disassembly;  biunishing;  calibration; 
corrosion  preventive  coating  (as  defined 
in  paragraph  (c)  of  this  section); 
electrical  discharge  machining;  floor 
cleaning  (in  process  area);  grinding;  heat 
treating;  impact  deformation;  iron 
phosphate  conversion  coating; 
machining;  painting-spray  or  brush 
(including  water  ciulains);  polishing; 
pressure  deformation;  solvent 
degreasing;  steam  cleaning;  testing  (e.g., 
hydrostatic,  dye  penetrant,  ultrasonic, 
magnetic  flux);  thermal  cutting; 
tumbling/barrel  finishing/mass 
finishing/vibratory  finishing;  washing 
(finished  products);  welding;  wet  air 
pollution  control  for  organic 
constituents;  and  numerous  sub- 
operations  within  those  listed  in  this 
paragraph.  In  addition,  process 
wastewater  also  results  from  associated 
rinses  that  remove  materials  that  the 
preceding  processes  deposit  on  the 
surface  of  the  workpiece.  These  oily 
operations  are  defined  in  appendix  B  of 
this  part. 

(g)  Process  wastewater  means 
wastewater  as  defined  at  40  CFR  parts 
122  and  401,  and  includes  wastewater 
from  air  pollution  control  devices. 

(h)  Railroad  line  maintenance 
facilities  means  facilities  specified  at 
§  438.1  that  only  perform  routine 
cleaning  and  light  maintenance  on 
railroad  engines,  cars,  car-wheel  trucks. 
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or  similar  parts  or  machines,  and 
discharge  wastewater  exclusively  from 
oily  operations  (as  defined  in  paragraph 
(f)  of  this  section  and  appendix  B  of  this 
part).  These  facilities  only  perform  one 
or  more  of  the  following  operations: 
assembly/disassembly,  floor  cleaning, 
maintenance  machining  (wheel  truing), 
touch-up  painting,  and  washing. 

(i)  Railroad  overhaul  or  heavy 
maintenance  facilities  means  facilities 
engaged  in  the  manufactiu-e,  overhaul, 
or  heavy  maintenance  of  railroad 
engines,  cars,  car-wheel  trucks,  or 
similar  parts  or  machines.  These 
facilities  typically  perform  one  or  more 
of  the  operations  in  paragraph  (h)  of  this 
section  and  one  or  more  of  the  following 
operations:  abrasive  blasting,  alkaline 
cleaning,  aqueous  degreasing,  corrosion 
preventive  coating,  electrical  discharge 
machining,  grinding,  heat  treating, 
impact  deformation,  painting,  plasma 
arc  machining,  polishing,  pressure 
deformation,  soldering/brazing, 
stripping  (paint),  testing,  thermal 
cutting,  and  welding. 


Subpart  A— Oily  Wastes 
§438.10    Applicability.  • 

(a)  This  subpart  applies  to  process 
wastewater  directly  discharged  from 
facilities  specified  at  §  4^8.1. 

(b)  This  subpart  applies  to  process 
wastewater  discharges  from  oily 
operations  (as  defined  at  §  438.2(f)  and 
appendix  B  of  this  part). 

(c)  This  subpart  does  not  apply  to 
process  wastewater  discharges  from 
metal-bearing  operations  (as  defined  at 
§  438.2(d)  and  appendix  C  of  this  part). 

§  438.1 2    Effluent  limitations  attainat>le  by 
the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  at  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT.  Discharges  must  remain  within 
the  pH  range  6  to  9  and  must  not  exceed 
the  following: 


Effluent  Limitations 

IBPTl 


Regulated  parameter 

Maximum 
daily' 

1.TSS 

62 

2.  O&G  (as  HEM)  

46 

1  mg/L  (ppm). 

§  438.1 3  Effluent  limitations  attainable  by 
application  of  the  best  control  technology 
for  conventional  pollutants  (BCT). 

Except  as  provided  at  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent  limitation 
representing  the  application-of  BCT: 
Limitations  for  TSS.  OfitG  (as  HEM)  and 
pH  are  the  same  as  the  corresponding 
limitation  specified  at  §438.12. 

§438.15    New  source  performance 
standards  (NSPS). 

New  point  sources  subject  to  this 
subpart  must  achieve  the  new  source 
performance  standards  (NSPS)  for  TSS, 
O&G  (as  HEM),  and  pH,  which  are  the 
same  as  the  corresponding  limitation 
specified  at  §438.12.  The  performance 
standards  apply  with  respect  to  each 
new  point  source  that  commences 
discharge  after  June  12,  2003. 


Appendix  A  to  Part  438— Typical  Products  in  Metal  Products  and  Machinery  Sectors 


AEROSPACE 

Guided  Missiles  &  Space  Vehicle 
Guided  Missile  &  Space  Vehicle  Prop 
Other  Space  Vehicle  &  Missile  Parts 


AIRCRAFT 

Aircraft  Engines  &  Engine  Parts 
Aircraft  Frames  Manufacturing 
Aircraft  Parts  &  Equipment 
Airports,  Flying  Fields,  &  Services 


BUS  &  TRUCK 

Bus  Terminal  &  Service  Facilities 

Courier  Services,  Except  by  Air  Freight  Truck 

Tenninals,  W/  or  W/0  Maintenance. 
Intercity  &  Rural  Highways  (Buslines) 
Local  &  Suburban  Transit  (Bus  &  subway) 
Local  Passenger.  Trans.  (Lim.,  Amb.,  Sight 

Local  Toicking  With  Storage 

Local  Trucking  Without  Storage 

Motor  Vehk;le  Parts  &  Accessories 

School  Buses 

Trucking 

Truck  &  Bus  Bodies 

Truck  Trailers 
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ELECTRONIC  EQUIPMENT 

Communications  Equipment 

Connectors  for  Electronic  Applications 

Electric  Lamps 

Electron  Tuties 

Electronic  Capacitors 

Electronic  Coils  &  Transformers 

Electronic  Components 

Radio  &  TV  Communications  Equipment 

Telephone  &  Telegraph  Apparatus 


INSTRUMENTS 

Analytical  Instruments 
Automatic  Environmental  Controls 
Coating.  Engraving,  &  Allied  Sen/ices 
Dental  Equipment  &  Supplies 
Ophthalmic  Goods 
Fluid  Meters  &  Counting  Devices 
Instruments  to  Measure  Electricity 
LatX)ratory   Apparatus   &    Fumiture   Manufac- 
turing Industries 
Measuring  &  Controlling  Devices 
Optical  Instruments  &  Lenses 
Orthopedic,  Prosthetic,  &  Surgical  Supplies 
Pens,  Mechanical  Pencils,  &  Parts 
Process  Control  Instruments 
Search  &  Navigation  Equipment 
Surgical  &  Medical  Instruments  &  Apparatus 
Watches,  Clocks,  Associated  Devices  &  Parts 


INSTRUMENTS  OFFICE  MACHINE 

Calculating  &  Accounting  Equipment 
Computer  Maintenance  &  Repair 
Computer  Penpheral  Equipment 
Computer  Related  Services 
Computer  Rental  &  Leasing 
Computer  Storage  Devices 
Computer  Terminals 
Electrical  &  Electronic  Repair 
Electronic  Computers 
Office  Machines 
Photographic  Equipment  &  Supplies 


HARDWARE 

Architectural  &  Ornamental  Metal  Wortc 

Bolts,  Nuts,  Screws,*  Rivets  &  Washers 

Crowns  &  Closures 

Cutlery 

Fabricated  Metal  Products 

Fabricated  Pipe  &  Fabricated  Pipe  Fittings 

Fabricated  Plate  Worit  (Boiler  Shops) 

Fabricated  Structural  Metal 

Fasteners,  Buttons,  Needles  &  Pins 

Fluid  Power  Values  &  Hose  Fittings 

Hand  &  Edge  Tools 

Hand  Saws  &  Saw  Blades 

Hardware 

Heating  Equipment,  Except  Electric 

Industrial  Fumaces  &  Ovens 

Iron  &  Steel  Forgings 

Machine    Tool    Accessories    &    Measuring 

Devices 
Machine  Tools,  Metal  Cutting  Types 
Machine  Tods,  Metal  Forming  Types 
Metal  Shipping  Barrels,  Dmms,  Kegs,  Pails 
Metal  Stampings 
Power  Driven  Hand  Tools 
Prefabricated  Metal  Buildings  &  Components 
Screw  Machine  Products 
Sheet  Metal  Wori^ 

Special  Dies  &  Tools,  Die  Sets,  Jigs,  Etc. 
Steel  Springs 
Valves  &  Pipe  Fittings 
Wire  Springs 

MOBILE  INDUSTRIAL  EQUIPMENT 

Construction  Machinery  &  Equipment 

Farm  Machinery  &  Equipment 

Garden     Tractors     &     Lawn     &     Garden 

Equipment 
Hoist,  Industrial  Cranes  &  Monorails 
Industrial  Trucks,  Tractors,  Trailers,  Tanks  & 

Tank  Components 
Mining   machinery  &   equipment,  except  oil 

field 


ORDNANCE 

Ammunitk>n 

Ordnance  &  Accessories 

Small  Arms 

Small  Arms  Ammunition 


HOUSEHOLD  EQUIPMENT 

Commercial,    Ind.    &    Inst.    Elec.    Lighting 

Fixtures 
Current-Carrying  Wiring  Devices 
Electirc  Housewares  &  Fans 
Electric  Lamps 
Farm  Freezers 
Household  Appliances 
Househok)  C<30king  Equipment 
Household  Refrig.  &  Home  &  Farm  Freezers 
Household  Laundry  Equipment 
Household  Vacuum  Cleaners 
Lighting  Equipment 
Noncurrent-Carrying  Wiring  Devk:es 
Radio  &  Television  Repair  Shops 
Radio   &   Television   Sets   Except   Commn. 

Types 
Refrig.  &  Air  Cond.  Serv.  &  Repair  Shops 
Residential  Electrical  Lighting  (fixtures 


MOTOR  VEHICLE 

Auto  Exhaust  System  Repair  Shops 

Automobile  Dealers  (new  &  used) 

Auto.       Dealers       (Dunebuggy,       Go-cart, 

Snowmobile) 
Automobile  Service  (includes  Diag.  &  Insp. 

Cntrs.) 
Automotive  Equipment 
Automotive  Glass  Replacement  Shops 
Automotive  Repairs  Shops 
Automotive  Stampings 
Automotive  Transmission  Repair  Shops 
Carburetors,  Pistons  Rings,  Values 
Electrical  Equipment  for  Motor 
General  Automotive  Repair  Shops 
Mobile  Homes 

Motor  Vehicle  &  Automotive  Bodies 
Motor  Vehicle  Parts  &  Accessories 
Motorcycle  Dealers 
Motorcycles 
Passenger  Car  Leasing 
Recreational  &  Utility  Trailer  Dealers 
Taxicabs 

Top  &  Body  Repair  &  Paint  Shops 
Travel  Trailers  &  Campers 
Vehicles 

Vehicular  Lighting  Equipment 
Welding  Shops  (includes  Automotive) 

PRECIOUS  METALS  &  JEWELRY 

Costume  Jewelry 

Jewelers'  Materials  &  Lapidary  \Nork 

Jewelry,  Precious  Metal 

Musical  Instruments 

Silvenvare,  Plated  Ware,  &  Stainless 
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RAILROAD 

Line-Haul  Railroads 
Raik^ars,  Railway  Systems 
Switching  &  Tenninal  Stations 


MISCELLANEOUS  METAL  PRODUCTS 

Miscellaneous  Fabricated  Wire  Products 

Miscellaneous  Metal  Wortc 

Miscellaneous     Repair     Shops     &     Related 

Services 
Miscellaneous  Transportatbn  Equipment 


w 


Appendix  B  to  Part  438— Oily 
Operations  Definitions 

Note:  The  definitions  in  this  appendix 
shall  not  be  used  to  differentiate  between  the 
six  "core"  metal  finishing  operations  (i.e., 
Electroplating,  Electroless  Plating, 
Anodizing,  Coating  (chromating, 
phosphating,  and  coloring).  Chemical 
Etching  and  Milling,  and  Printed  Circuit 
Board  Manufacture)  and  forty  "ancillary" 
pnocess  operations  listed  at  40  CFR  433.10(a). 

Abrasive  Blasting  involves  reAioving 
surface  film  from  a  part  by  using  abrasiv«, 
directed  at  high  velocity  against  the  part. 
Abrasive  blasting  includes  bead,  grit,  shot, 
and  sand  blasting,  and  may  be  performed 
either  dry  or  with  water.  The  primary 
applications  of  wet  abrasive  blasting  include: 
Removing  burrs  on  precision  parts; 
producing  satin  or  matte  finishes;  removing 
fine  tool  marks;  and  removing  light  mill 
scale,  surface  oxide,  or  welding  scale.  Wet 
blasting  can  be  used  to  finish  fragile  items 


SHIPS  &  BOATS 

Boat  Building  &  Repairing 

Deep  Sea  Domestic  Transportation  of  Freight 

Deep  Sea  Passenger  Transportatk)n,  Except 

by  Ferry 
Freight  Transportation  on  the  Great  Lakes 

Marinas 
Ship  Buikjing  &  Repairing 
Towing  &  Tugboat  Sen/k;e 
Water  Passenger  Transportatwn  Fenies 
Water  Transportation  of  Freight 
Water  Transportation  Sen/ices 


such  as  electronic  components.  Also,  some 
aluminum  parts  are  vvet  blasted  to  achieve  a 
fine-grained  matte  finish  for  decorative 
purposes.  In  abrasive  blasting,  the  water  and 
abrasive  typically  are  reused  until  the 
particle  size  diminishes  due  to  impacting  and 
fi'acture. 

Adhesive  Bonding  involves  joining  parts 
using  an  adhesive  material.  Typically,  an 
organic  bonding  compound  is  used  as  the 
adhesive.  This  operation  usually  is  dry; 
however,  aqueous  solutions  may  be  used  as 
bonding  agents  or  to  contain  residual  organic 
bonding  materials. 

Alkaline  Cleaning  for  Oil  Removal  is  a 
general  term  for  the  application  of  an  alkaline 
cleaning  agent  to  a  metal  part  to  remove  oil 
and  grease  during  the  manufacture, 
maintenance,  or  rebuilding  of  a  metal 
product.  This  unit  operation  does  not  include 
washing  of  the  finished  products  after 
routine  use  (as  defined  in  "Washing 
(Finished  Products)"  in  this  appendix),  or 
applying  an  alkaline  cleaning  agent  to 


STATIONARY  INDUSTRIAL  EQUIPMENT 

Air  &  Gas  Compressors 

Automatic  Vending  Machines 

Ball  &  Roller  Bearings 

Blowers  &  Exhaust  &  Ventilatwn  Fans 

Commercial  Laundry  Equipment 

Conveyors  &  Conveying  Equipment 

Electric  Industrial  Apparatus 

Elevators  &  Moving  Stairways 

Equipment  Rental  &  Leasing 

Food  Product  Machinery 

Fluid  Power  Cylinders  &  Actuators 

Ruid  Power  Pumps  &  Motors 

General  Industrial  Machinery 

Heavy  Construction  Equipment  Rental 

Industrial  Machinery 

Industrial  Pattems 

Industrial  Process  Furnaces  &  Ovens 

Intemal  Combustion  Engines 

Measuring  &  Dispensing  Pumps 

Mechanrcal  Power  Transmission  Equipment 

Metal  Working  Machinery 

Motors  &  Generators 

Oil  FieW  Machinery  &  Equipment 

Packaging  Machinery 

Paper  Industries  Machinery 

Printing  Trades  Machinery  &  Equipment 

Pumps  &  Pumping  Equipment 

Refrigeration  &  Air  &  Heating  Equipment 

Relays  &  Industrial  Controls 

Roiling  Mill  Machinery  &  Equipment 

Scales  &  Balances,  Except  Laboratory 

Service  Industry  Machines 

Special  Industry  Machinery 

Speed    Changers,    High    Speed    Drivers    & 

Gears 
Steam,  Gas,  Hydraulk:  Turt)ines,  Generator 

Units 
Switchgear  &  Switchboard  Apparatus 
Textile  Machinery 
Transformers 
Welding  Apparatus 
Woodworking  Machinery 


remove  nonoily  contaminants  such  as  dirt 
and  scale  (as  defined  in  "Alkaline  Treatment 
Without  Cyanide"  in  this  appendix  and 
"Alkaline  Treatment  With  Cyanide"  in 
appendix  C  of  this  part).  Wastewater 
generated  includes  spent  cleaning  solutions 
and  rinse  waters. 

(1)  Alkaline  cleaning  is  performed  to 
remove  foreign  contaminants  from  parts.  This 
operation  usually  is  done  prior  to  finishing 
(e.g.,  electroplating). 

(2)  Emulsion  cleaning  is  an  alkaline 
cleaning  operation  that  uses  either  complex 
chemical  enzymes  or  common  organic 
solvents  (e.g.,  kerosene,  mineral  oil,  glycols, 
and  benzene)  dispersed  in  water  with  the  aid 
of  an  emulsifying  agent.  The  pH  of  the 
solvent  usually  is  between  7  and  9,  and, 
depending  on  the  solvent  used,  cleaning  is 
performed  at  temperatures  from  room 
temperature  to  82  °C  (180  °F).  This  operation 
often  is  used  as  a  replacement  for  vapor 
degreasing. 
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Alkaline  Treatment  Without  Cyanide  is  a 
general  term  used  to  describe  the  application 
of  an  alkaline  solution  not  containing 
cyanide  to  a  metal  surface  to  clean  the  metal 
surface  or  prepare  the  metal  surface  for 
further  surface  finishing. 

Aqueous  Degreasing  involves  cleaning 
metal  parts  using  aqueous-based  cleaning 
chemicals  primarily  to  remove  residual  oils 
and  greases  from  the  part.  Residual  oils  can 
be  from  previous  operations  (e.g..  machine 
coolants),  oil  from  product  use  in  a  dirty 
environment,  or  oil  coatings  used  to  inhibit 
corrosion.  Wastewater  generated  by  this 
operation  includes  spent  cleaning  solutions 
Euid  rinse  waters. 

Assembly/Disassembly  involves  fitting 
together  previously  manufactured  or  rebuilt 
parts  or  component^  into  a  complete  metal 
product  or  machine  or  taking  a  complete 
metal  product  or  machine  apart.  Assembly/ 
disassembly  operations  are  typically  dry; 
however,  special  circumstances  can  require 
water  for  cooling  or  buoyancy.  Also,  rinsing 
may  be  necessary  under  some  conditions. 

Burnishing  involves  Hnish  sizing  or 
smooth  finishing  a  part  (previously  machined 
or  ground)  by  displacing,  rather  than 
removing,  minute  surface  irregularities  with 
smooth  point  or  line-contact,  fixed  or  rotating 
tools.  Lubricants  or  soap  solutions  can  be 
used  to  cool  the  tools  used  in  burnishing 
operations.  Wastewater  generated  during 
burnishing  include  process  solutions  and 
rinse  water. 

Calibration  is  performed  to  provide 
reference  points  for  the  use  of  a  product.  This 
unit  operation  typically  is  dry,  although 
water  may  be  used  in  some  cases  (e.g.. 
pumping  water  for  calibration  of  a  pump). 
Water  used  in  this  unit  operation  usually 
does  not  contain  additives. 

Corrosion  Preventive  Coating  involves 
applying  removable  oily  or  organic  solutions 
to  protect  metal  surfaces  against  corrosive 
enviroiunents.  Corrosion  preventive  coatings 
include,  but  are  not  limited  to:  Petrolatum 
compounds,  oils,  hard  dry-film  compounds, 
solvent-cutback  petroleum-based 
compounds,  emulsions,  water-displacing 
polar  compounds,  and  fingerprint  removers 
and  neutralizers.  Corrosion  preventive 
coating  does  not  include  electroplating,  or 
chemical  conversion  coating  operations. 
Many  corrosion  preventive  materials  also  are 
formulated  to  function  as  lubricants  or  as  a 
base  for  pamt.  Typical  applications  include: 
Assembled  machinery  or  equipment  in 
standby  storage;  finished  parts  in  stock  or 
spare  parts  for  replacement;  tools  such  as 
clrills,  taps,  dies,  and  gauges;  and  mill 
products  such  as  sheet,  strip,  rod  and  bar. 
Wastewater  generated  during  corrosion 
preventive  coating  includes  spent  process 
solutions  and  rinses.  Process  solutions  are 
discharged  when  they  become  contaminated 
with  impurities  or  are  depleted  of 
constituents.  Corrosion  preventive  coatings 
typically  do  not  require  an  associated  rir>se, 
but  parts  are  sometimes  rinsed  to  remove  the 
coating  before  further  processing. 

Electrical  Discharge  Machining  involves 
removing  metals  by  a  rapid  spark  discharge 
between  different  polarity  electrodes,  one  the 
part  and  the  other  the  tool,  separated  by  a 
small  gap.  The  gap  may  be  filled  with  air  or 


a  dielectric  fluid.  This  operation  is  used 
primarily  to  cut  tool  alloys,  hard  nonferrous 
alloys,  and  other  hard-to-machine  materials. 
Most  electrical  discharge  machining 
processes  are  operated  dry;  however,  in  some 
cases,  the  process  uses  water  and  generates 
wastewater  containing  dielectric  fluid. 

Floor  Cleaning  (in  Process  Area)  removes 
dirt,  debris,  and  process  solution  spills  from 
process  area  floors.  Floors  can  be  cleaned 
using  wet  or  dry  methods,  such  as 
vacuuming,  mopping,  dry  sweeping,  and 
hose  rinsing.  Non-process  area  floor  cleaning 
in  offices  and  other  similar  non-process  areas 
is  not  included  in  this  unit  operation. 

Grinding  involves  removing  stock  from  a 
part  by  using  abrasive  grains  held  by  a  rigid 
or  semirigid  binder.  Grinding  shapes  or 
deburrs  the  part.  The  grinding  tool  usually  is 
a  disk  (the  basic  shape  of  grinding  wheels), 
but  can  also  be  a  cylinder,  ring,  cup,  stick, 
strip,  or  belt.  The  most  commonly  used 
abrasives  are  aluminum  oxide,  silicon 
carbide,  and  diamond.  The  process  may  use 
a  grinding  fluid  to  cool  the  part  and  remove 
debris  or  metal  fines.  Wastewater  generated 
during  grinding  includes  spent  coolants  and 
rinses.  Metal-working  fluids  become  spent 
for  a  number  of  reasons,  including  increased 
biological  activity  (i.e.,  the  fluids  become 
rancid)  or  decomposition  of  the  coolant 
additives.  Rinse  waters  typically  are 
assimilated  into  the  working  fluid  or  treated 
on  site. 

Heat  Treating  involves  modifying  the 
physical  properties  of  a  pari  by  applying 
controlled  heating  and  cooling  cycles.  This 
operation  includes  tempering,  carburizing, 
cyaniding,  nitriding,  annealing,  aging, 
normalizing,  austenitizing,  austempering, 
siliconizing,  martempering,  and 
malleablizing.  Parts  are  heated  in  furnaces  or 
molten  salt  baths,  and  then  may  be  cooled  by 
quenching  in  aqueous  solutions  (e.g.,  brine 
solutions),  neat  oils  (pure  oils  with  little  or 
no  impurities),  or  oil/water  emulsions.  Heat 
treating  typically  is  a  dry  operation,  but  is 
considered  a  wet  operation  if  aqueous 
quenching  solutions  are  used.  Wastewater 
includes  spent  quench  water  and  rinse  water. 

Impact  Deformation  involves  applying 
iqipact  force  to  a  part  to  permanently  deform 
or  shape  it.  Impact  deformation  may  include 
mechanical  processes  such  as  hammer 
forging,  shot  peening,  peening,  coining,  high- 
energy-rate  forming,  heading,  or  stamping. 
Natural  and  synthetic  oils,  light  greases,  and 
pigmented  lubricants  are  used  in  impact 
deformation  operations.  Pigmented 
lubricants  include  whiting,  lithapone,  mica, 
zinc  oxide,  molybdenum  disulfide,  bentonite, 
flour,  graphite,  white  lead,  and  soap-like 
materials.  These  operations  typically  are  dry, 
but  wastewater  can  be  generated  from 
lubricant  discharge  and  from  rinsing 
operations  associated  with  the  operation. 

Iron  Phosphate  Conversion  Coating  is  the 
process  of  applying  a  protective  coating  on 
the  surface  of  a  metal  using  a  bath  consisting 
of  a  phosphoric  acid  solution  containing  no 
metals  (e.g.,  manganese,  nickel,  or  zinc]  or  a 
phosphate  salt  solution  (i.e.,  sodium  or 
potassium  salts  of  phosphoric  acid  solutions) 
containing  no  metals  (e.g.,  manganese, 
nickel,  or  zinc)  other  than  sodium  or 
potassium.  Any  metal  concentrations  in  the 
bath  are  &t)m  the  substrate. 


Machining  involves  removing  stock  from  a 
part  (as  chips)  by  forcing  a  cutting  tool 
against  the  part.  This  includes  machining 
processes  such  as  turning,  milling,  drilling, 
boring,  tapping,  planing,  broaching,  sawing, 
shaving,  shearing,  threading,  reaming, 
shaping,  slotting,  bobbing,  and  chamfering. 
Machining  processes  use  various  types  of 
metal-working  fluids,  the  choice  of  which 
depends  on  the  type  of  machining  being 
performed  and  the  preference  of  the  machine 
shop.  The  fluids  can  be  categorized  into  four 
groups:  Straight  oil  (neat  oils),  synthetic, 
semisynthetic,  and  water-soluble  oil. 
Machining  operations  generate  wastewater 
from  working  fluid  or  rinse  water  discharge. 
Metal-working  fluids  periodically  are 
discarded  because  of  reduced  performance  or 
development  of  a  rancid  odor.  After 
machining,  parts  are  sometimes  rinsed  to 
remove  coolant  and  metal  chips.  The  coolant 
reservoir  is  sometimes  rinsed,  and  the  rinse 
water  is  added  to  the  working  fluid. 

Painting-Spray  or  Brush  (Including  Water 
Curtains)  involves  applying  an  organic 
coating  to  a  part.  Coatings  such  as  paint, 
varnish,  lacquer,  shellac,  and  plastics  are 
applied  by  spraying,  brushing,  roll  coating, 
lithographing,  powder  coating,  and  wiping. 
Water  is  used  in  painting  operations  as  a 
solvent  (water-borne  formulations)  for 
rinsing,  for  cleanup,  and  for  water-wash  (or 
curtain)  type  spray  booths.  Paint  spray 
booths  typically  use  most  of  the  water  in  this 
unit  operation.  Spray  booths  capture 
overspray  (i.e.,  paint  that  misses  the  product 
during  application),  and  control  the 
introduction  of  pollutants  into  the  workplace 
and  environment. 

Polishing  involves  removing  stock  from  a 
part  using  loose  or  loosely  held  abrasive 
grains  carried  to  the  part  by  a  flexible 
support.  Usually,  the  objective  is  to  achieve 
a  desired  surface  finish  or  appearance  rather 
then  to  remove  a  specified  amount  of  stock. 
Buffing  is  included  in  this  unit  operation, 
and  usually  is  performed  using  a  revolving 
cloth  or  sisal  buffing  wheel,  which  is  coated 
with  a  suitable  compound.  Liquid  buffing 
compounds  are  used  extensively  for  large- 
volume  production  on  semiautomated  or 
automated  buffing  equipment.  Polishing 
operations  typically  are  dry,  although  liquid 
compounds  and  associated  rinses  are  used  in 
some  polishing  processes. 

Pressure  Deformation  involves  applying 
force  (other  than  impact  force)  to 
permanently  deform  or  shape  a  part.  Pressure 
deformation  may  include  rolling,  drawing, 
bending,  embossing,  sizing,  extruding, 
squeezing,  spiiming,  necking,  forming, 
crimping  or  flaring.  These  operations  use 
natural  and  synthetic  oils,  light  greases,  and 
pigmented  lubricants.  Pigmented  lubricants 
include  whiting,  lithapone,  mica,  zinc  oxide, 
molybdenum  disulfide,  bentonite,  flour, 
graphite,  white  lead,  and  soap-like  materials. 
Pressure  deformation  typically  is  dry,  but 
wastewater  is  sometimes  generated  bom  the 
discharge  of  lubricants  or  from  rinsing 
associated  with  the  process. 

Solvent  Degreasing  removes  oils  and  grease 
from  the  surface  of  a  part  using  organic 
solvents,  including  aliphatic  petroleum  (e.g., 
kerosene,  naphtha),  aromatics  (e.g.,  benzene, 
toluene),  oxygenated  hydrocarbons  [e.g., 
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ketones,  alcohol,  ether),  and  halogenated 
hydrocarbons  (e.g.,  1,1,1-trichloroethane, 
(richloroethylene,  methylene  chloride). 
Solvent  cleaning  takes  place  in  either  the 
liquid  or  vapor  phase.  Solvent  vapor 
^egreasing  normally  is  quicker  than  solvent 
liquid  degreasing.  However,  ultrasonic 
yibration  is  sometimes  used  with  liquid 
solvents  to  decrease  the  required  immersion 
time  of  complex  shapes.  Solvent  cleaning 
often  is  used  as  a  precleaning  operation  prior 
to  alkaline  cleaning,  as  a  finaJ  cleaning  of 
precision  parts,  or  as  surface  preparation  for 
some  painting  operations.  Solvent  degreasing 
operations  typically  are  not  followed  by 
rinsing,  although  rinsing  is  performed  in 
some  cases. 

Steam  Cleaning  removes  residual  dirt,  oil, 
and  grease  from  parts  after  processing  though 
other  unit  operations.  Typically,  additives 
are  not  used  in  this  operation;  the  hot  steam 
removes  the  pollutants.  Wastewater  is 
generated  when  the  cleaned  parts  are  rinsed. 

Testing  (e.g.,  hydrostatic,  dye  penetrant, 
ultrasonic,  magnetic  flux)  involves  applying 
thermal,  elecfrical,  mechanical,  hydraulic,  or 
other  energy  to  determine  the  suitability  or 
functionality  of  a  part,  assembly,  or  complete 
unit.  Testing  also  may  include  applying 
surface  penetrant  dyes  to  detect  surface 
imperfections.  Other  examples  of  tests 
frequently  performed  include  electrical 
testing,  performance  testing,  and  ultrasonic 
testing;  these  tests  typically  are  dry  but  may 
generate  wastewater  under  certain 
circumstances.  Testing  usually  is  performed 
to  replicate  some  aspect  of  the  working 
environment.  Wastewater  generated  during 
testing  includes  spent  process  solutions  and 
rinses. 

Thermal  Cutting  involves  cutting,  slotting, 
CM-  piercing  a  part  using  an  oxy-acetylene 
oxygen  lance,  electric  arc  cutting  tool,  or 
laser.  Thermal  cutting  typically  is  a  dry 
process,  except  for  the  use  of  contact  cooling 
waters  and  rinses. 

Tumbling/Barrel  Finishing/Mass  Finishing/ 
Vibratory  Finishing  involves  polishing  or 
deburring  a  part  using  a  rotating  or  vibrating 
container  and  abrasive  media  or  other 
{xilishing  materials  to  achieve  a  desired 
surface  appearance.  Parts  to  be  finished  are 
placed  in  a  rotating  barrel  or  vibrating  unit 
with  an  abrasive  media  (e.g.,  ceramic  chips, 
pebbles),  water,  and  chemical  additives  (e.g., 
alkaline  detergents).  As  the  barrel  rotates,  the 
upper  layer  of  the  part  slides  toward  the 
lower  side  of  the  barrel,  causing  the  abrading 
or  polishing.  Similar  results  can  be  achieved 
in  a  vibrating  unit,  where  the  entire  contents 
of  the  container  are  in  constant  motion,  or  in 
a  centrifugal  unit,  which  compacts  the  load 
of  media  and  parts  as  the  unit  spins  and 
generates  up  to  50  times  the  force  of  gravity. 
Spindle  finishing  is  a  similar  process,  where 
parts  to  be  finished  are  mounted  on  fixtures 
and  exposed  to  a  rapidly  moving  abrasive 
slurry.  Wastewater  generated  during  barrel 
finishing  includes  spent  process  solutions 
and  rinses.  Following  the  finishing  process, 
the  contents  of  the  barrel  are  unloaded. 
Process  wastewater  is  either  discharged 
continuously  during  the  process,  discharged 
after  finishing,  or  collected  and  reused.  The 
parts  are  sometimes  given  a  final  rinse  to 
remove  particles  of  abrasive  media. 


Washing  (Finished  Products)  involves 
cleaning  finished  metal  products  after  use  or 
storage  using  fresh  water  or  water  containing 
a  milc^cleaning  solution.  This  unit  operation 
applies  only  to  the  finished  products  that  do 
not  require  maintenance  or  rebuilding. 

Welding  involves  joining  two  or  more 
pieces  of  material  by  applying  heat,  pressure, 
or  both,  with  or  without  filler  material,  to 
produce  a  metallurgical  bond  through  fusion 
or  recrystallization  across  the  interface.  This 
includes  gas  welding,  resistance  welding,  arc 
welding,  cold  welding,  electron  beam 
welding,  and  laser  beam  welding.  Welding 
typically  is  a  dry  process,  except  for  the 
occasional  use  of  contact  cooling  waters  or 
rinses. 

Wet  Air  Pollution  Control  for  Organic 
Constituents  involves  using  water  to  remove 
organic  constituents  that  are  entrained  in  air 
streams  exhausted  from  process  tanks  or 
production  areas.  Most  frequently,  wet  air 
pollution  control  devices  are  used  with 
cleaning  and  coating  processes.  A  common 
type  of  wet  air  pollution  control  is  the  wet 
packed  scrubber  consisting  of  a  spray 
chamber  that  is  filled  with  packing  material. 
Water  is  continuously  sprayed  onto  the 
packing  and  the  air  stream  is  pulled  through 
the  packing  by  a  fan.  Pollutants  in  the  air 
stream  are  absorbed  by  the  water  droplets 
and  the  air  is  released  to  the  atmosphere.  A 
single  scrubber  often  serves  numerous 
process  tanks. 

Appendix  C  to  Part  438 — Metal-Bearing 
Operations  Definitions 

Note:  The  definitions  in  this  appendix 
shall  not  be  used  to  differentiate  between  the 
six  "core"  metal  finishing  operations  (i.e., 
Electroplating,  Electroless  Plating, 
Anodizing,  Coating  (chromating. 
phosphating,  and  coloring).  Chemical 
Etching  and  Milling,  and  Printed  Circuit 
Board  Manufacture)  and  forty  "ancillary" 
process  operations  listed  at  40  CFR  433.10(a). 

Abrasive  Jet  Machining  includes  removing 
stock  material  from  a  part  by  a  high-speed 
stream  of  abrasive  particles  carried  by  a 
liquid  or  gas  from  a  nozzle.  Abrasive  jet 
machining  is  used  for  deburring,  drilling,  and 
cutting  thin  sections  of  metal  or  composite 
material.  Unlike  abrasive  blasting,  this 
process  operates  at  pressures  of  thousands  of 
pounds  per  square  inch.  The  liquid  streams 
typically  are  alkaline  or  emulsified  oil 
solutions,  although  water  also  can  be  used. 

Acid  Pickling  Neutralization  involves 
using  a  dilute  alkaline  solution  to  raise  tlie 
pH  of  acid  pickling  rinse  water  that  remains 
on  the  part  after  pickling.  The  wastewater 
from  this  operation  is  the  acid  pickling 
neutralization  rinse  water. 

Acid  Treatment  With  Chromium  is  a 
general  term  used  to  describe  any  application 
of  an  acid  solution  containing  chromium  to 
a  metal  surface.  Acid  cleaning,  chemical 
etching,  and  pickling  are  types  of  acid 
treatment.  Chromic  acid  is  used  occasionally 
to  clean  cast  iron,  stainless  steel,  cadmium 
and  aluminum,  and  bright  dipping  of  copper 
and  copper  alloys.  Also,  chromic  acid 
solutions  CcUi  be  used  for  the  final  step  in 
acid  cleaning  phosphate  conversion  coating 
systems.  Chemical  conversion  coatings 
formulated  with  chromic  acid  are  defined  at 


"Chromate  Conversion  Coating  (or 
Chromating)"  in  this  appendix.  Wastewater 
generated  during  acid  treatment  includes 
spent  solutions  and  rinse  waters.  Spent 
solutions  typically  are  batch  discharged  and 
treated  or  disposed  of  off  site.  Most  acid 
treatment  operations  are  followed  by  a  water 
rinse  to  remove  residual  acid. 

Acid  Treatment  Without  Chromium  is  a 
general  term  used  to  describe  any  application 
of  an  acid  solution  not  containing  chromium 
to  a  metal  surface.  Acid  cleaning,  chemical 
etching,  and  pickling  are  types  of  acid 
treatment.  Wastewater  generated  during  acid 
treatment  includes  spent  solutions  and  rinse 
waters.  Spent  solutions  typically  are  batch 
discharged  and  treated  or  disposed  of  off  site. 
Most  acid  treatment  operations  are  followed 
by  a  water  rinse  to  remove  residual  acid. 

Alcohol  Cleaning  involves  removing  dirt 
and  residue  material  from  a  part  using 
alcohol. 

Alkaline  Cleaning  Neutralization  involves 
using  a  dilute  acid  solution  to  lower  the  pH 
of  alkaline  cleaning  rinse  water  that  remains 
on  the  part  after  alkaline  cleaning. 
Wastewater  from  this  operation  is  the 
alkaline  cleaning  neutralization  rinse  water. 

Alkaline  Treatment  With  Cyanide  is  the 
cleaning  of  a  metal  surface  with  an  alkaline 
solution  containing  cyanide.  Wastewater 
generated  during  alkaline  treatment  includes 
spent  solutions  and  rinse  waters.  Alkaline 
treatment  solutions  become  contaminated 
from  the  introduction  of  soils  and  dissolution 
of  the  base  metal.  They  usually  are  treated 
and  disposed  of  on  a  batch  basis.  Alkaline 
treatment  typically  is  followed  by  a  water 
rinse  that  is  discharged  to  a  treatment  system. 

Anodizing  With  Chromium  involves 
producing  a  protective  oxide  film  on 
aluminum,  magnesium,  or  other  light  metal, 
usually  by  passing  an  electric  current 
through  an  electrolyte  bath  in  which  the 
metal  is  immersed.  Anodizing  may  be 
followed  by  a  sealant  operation.  Chromic 
acid  anodic  coatings  have  a  relatively  thick 
boundary  layer  and  are  more  protective  than 
are  sulfuric  acid  coatings.  For  these  reasons, 
chromic  acid  is  sometimes  used  when  the 
part  cannot  be  rinsed  completely.  These 
oxide  coatings  provide  corrosion  protection, 
decorative  surfaces,  a  base  for  painting  and 
other  coating  processes,  and  special  electrical 
and  mechanical  properties.  Wastewaters 
generated  during  anodizing  include  spent 
anodizing  solutions,  sealants,  and  rinse 
waters.  Because  of  the  anodic  nature  of  the 
process,  anodizing  solutions  become 
contaminated  with  the  base  metal  being 
processed.  These  solutions  eventually  reach 
an  intolerable  concentration  of  dissolved 
metal  and  require  treatment  or  disposal. 
Rinse  water  following  anodizing,  coloring, 
and  sealing  typically  is  discharged  to  a 
treatment  system. 

Anodizing  Without  Chromium  involves 
applying  a  protective  oxide  film  to 
aluminum,  magnesium,  or  other  light  metal, 
usually  by  passing  an  electric  current 
through  an  electrolyte  bath  in  which  the 
metal  is  immersed.  Phosphoric  acid,  sulfuric 
acid,  and  boric  acid  are  used  in  anodizing. 
Anodizing  also  may  include  sealant  baths. 
These  oxide  coatings  provide  corrosion 
protection,  decorative  surfaces,  a  base  for 
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painting  and  other  coating  processes,  and 
special  electrical  and  mechanical  properties. 
Wastewater  generated  during  anodizing 
includes  spent  anodizing  solutions,  sealants, 
and  rinse  waters.  Because  of  the  anodic 
nature  of  the  process,  anodizing  solutions 
become  contaminated  with  the  base  metal 
being  processed.  These  solutions  eventually 
reach  an  intolerable  concentration  of 
dissolved  metal  and  require  treatment  or 
disposal.  Rinse  water  following  anodizing, 
coloring,  and  sealing  steps  typically  is 
discharged  to  a  treatment  systems. 

Carbon  Black  Deposition  involves  coating 
the  inside  of  printed  circuit  board  holes  by 
dipping  the  circuit  board  into  a  tank  that 
contains  carbon  black  and  potassium 
hydroxide.  After  excess  solution  dips  from 
the  circuit  boards,  they  are  heated  to  allow 
the  carbon  black  to  adhere  to  the  board. 

Catalyst  Acid  Pre-Dip  uses  rinse  water  to 
remove  residual  solution  from  a  part  after  the 
part  is  processed  in  an  acid  bath.  The 
wastewater  generated  in  this  unit  operation 
is  the  rinse  water. 

Chemical  Conversion  Coating  without 
Chromium  is  the  process  of  applying  a 
protective  coating  on  the  surface  of  a  metal 
without  using  chromium.  Such  coatings  are 
applied  through  phosphate  conversion 
(except  for  "Iron  Phosphate  Conversion 
Coating,"  see  appendix  B  of  this  part),  metal 
coloring,  or  passivation.  Coatings  are  applied 
to  a  base  metal  or  previously  deposited  metal 
to  increase  corrosion  protection  and 
lubricity,  prepare  the  surface  for  additional 
coatings,  or  formulate  a  special  surface 
appearance.  This  unit  process  includes 
sealant  operations  that  use  additives  other 
than  chromium. 

(1)  In  phosphate  conversion,  coatings  are 
applied  for  one  or  more  of  the  following 
reasons:  to  provide  a  base  for  paints  and 
other  organic  coatings;  to  condition  surfaces 
for  cold  forming  operations  by  providing  a 
base  for  drawing  compounds  and  lubricants; 
to  impart  corrosion  resistance  to  the  metal 
surface;  or  to  provide  a  suitable  base  for 
corrosion-resistant  oils  or  waxes.  Phosphate 
conversion  coatings  are  formed  by  immersing 
a  metal  part  in  a  dilute  solution  of 
phosphoric  acid,  phosphate  salts,  and  other 
reagents. 

(2)  Metal  coloring  by  chemical  conversion 
coating  produces  a  large  group  of  decorative 
finishes.  Metal  coloring  includes  the 
formation  of  oxide  conversion  coatings.  In 
this  operation,  the  metal  surface  is  converted 
into  6m  oxide  or  similar  metallic  compound, 
giving  the  part  the  desired  color.  The  most 
common  colored  finishes  are  used  on  copper, 
steel,  zinc,  and  cadmium. 

(3)  Passivation  forms  a  protective  coating 
on  metals,  particularly  stainless  steel,  by 
immersing  the  part  in  an  acid  solution. 
Stainless  steel  is  passivated  to  dissolve 
embedded  iron  particles  and  to  form  a  thin 
oxide  film  on  the  surface  of  the  metal. 
Wastewater  generated  during  chemical 
conversion  coating  includes  spent  solutions 
and  rinses  (i.e.,  both  the  chemical  conversion 
coating  solutions  and  post-treatment  sealant 
solutions).  These  solutions  commonly  are 
discharged  to  a  treatment  system  when 
contaminated  with  the  base  metal  or  other 
impurities.  Rinsing  normally  follows  each 


process  step,  except  when  a  sealant  dries  on 
the  part  surface. 

Chemical  Milling  (or  Chemical  Machining) 
involves  removing  metal  from  a  part  by 
controlled  chemical  attack,  or  etching,  to 
produce  desired  shapes  and  dimensions.  In 
chemical  machining,  a  masking  agent 
typically  is  applied  to  cover  a  portion  of  the 
part's  surface;  the  exposed  (unmasked) 
surface  is  then  treated  with  the  chemical 
machining  solution.  Wastewater  generated 
during  chemical  machining  includes  spent 
solutions  and  rinses.  Process  solutions 
typically  are  discharged  after  becoming 
contaminated  with  the  base  metal.  Rinsing 
normally  follows  chemical  machining. 

Chromate  Conversion  Coating  (or 
Chromating)  involves  forming  a  conversion 
coating  (protective  coating)  on  a  metal  by 
immersing  or  spraying  the  metal  with  a 
Ijexavalent  chromium  compound  solution  to 
produce  a  hexavalent  or  trivalent  chromium 
compound  coating.  This  also  is  known  as 
chromate  treatment,  and  is  most  often 
applied  to  aluminum,  zinc,  cadmium  or 
magnesium  surfaces.  Sealant  operations 
using  chromium  also  are  included  in  this 
unit  operation.  Chromate  solutions  include 
two  types:  (1)  those  that  deposit  substantial 
chromate  films  on  the  substrate  metal  and  are 
complete  treatments  themselves,  and  (2) 
those  that  seal  or  supplement  oxide, 
phosphate,  or  other  types  of  protective 
coatings.  Wastewater  generated  during 
chromate  conversion  coating  includes  spent 
process  solutions  [i.e.,  both  the  chromate 
conversion  coating  solutions  and  post- 
treatment  sealant  solutions)  and  rinses.  These 
solutions  typically  are  discharged  to  a 
treatment  system  when  contaminated  with 
the  base  metal  or  other  impurities.  Also, 
chromium-based  solutions,  which  are 
typically  formulated  with  hexavalent 
chromium,  lose  operating  strength  when  the 
hexavalent  chromium  reduces  to  trivalent 
chromium  during  use.  Rinsing  normally 
follows  each  process  step,  except  for  sealants 
that  dry  on  the  surface  of  the  part. 

Chromium  Drag-out  Destruction  is  a  unit 
operation  performed  following  chromium- 
bearing  operations  to  reduce  hexavalent 
chromium  that  is  "dragged  out"  of  the 
process  bath.  Parts  are  dipped  in  a  solution 
of  a  chromium-reducing  chemical  (e.g., 
sodium  metabisulfrte)  to  prevent  the 
hexavalent  chromium  from  contaminating 
subsequent  process  baths.  This  operation 
typically  is  performed  in  a  stagnant  drag-out 
rinse  tank  that  contains  concentrated 
chromium-bearing  wastewater. 

Cyanide  Drag-out  Destruction  involves 
dipping  part  in  a  cyanide  oxidation  solution 
(e.g.,  sodium  hypochloride)  to  prevent 
cyanide  that  is  "dragged  out"  of  a  process 
bath  from  contaminating  subsequent  process 
baths.  This  operation  typically  is  performed 
in  a  stagnant  drag-out  rinse  tank.  - 

Cyaniding  Rinse  is  generated  during 
cyaniding  hardening  of  a  part.  The  part  is 
heated  in  a  molten  salt  solution  containing 
cyanide.  Wastewater  is  generated  when 
excess  cyanide  salt  solution  is  removed  ftxim 
the  part  in  rinse  water. 

Electrochemical  Machining  is  a  process  in 
which  the  part  becomes  the  anode  and  a 
shaped  cathode  is  the  cutting  tool.  By 


pumping  electrolyte  between  the  electrodes 
and  applying  a  current,  metal  is  rapidly  but 
selectively  dissolved  from  the  part. 
Wastewater  generated  during  electrochemical 
machining  includes  spent  electrolytes  and 
rinses. 

Electroless  Catalyst  Solution  involves 
adding  a  catalyst  just  prior  to  an  electroless 
plating  operation  to  accelerate  the  plating 
operation. 

Electroless  Plating  involves  applying  a 
metallic  coating  to  a  part  using  a  chemical 
reduction  process  in.the  presence  of  a 
catalysis.  An  electric  current  is  not  used  in 
this  operations.  The  metal  to  be  plated  onto 
a  part  typically  is  held  in  solution  at  high 
concentrations  using  a  chelating  agent.  This 
plates  all  areas  of  the  part  to  a  uniform 
thickness  regardless  of  the  configuration  of 
the  part.  Also,  an  electroless-plated  surface  is 
dense  and  virtually  nonporous.  Copper  and 
nickel  electroless  plating  operations  are  the 
most  common.  Sealant  operations  (i.e.,  other 
than  hot  water  dips)  following  electroless 
plating  are  considered  separate  unit 
operations  if  they  include  any  additives. 
Wastewater  generated  during  electroless 
plating  includes  spent  process  solutions  and 
rinses.  The  wastewater  contains  chelated 
metals,  which  require  separate  preliminary 
treatment  to  break  the  metal  chelates  prior  to 
conventional  chemical  precipitation.  Rinsing 
follows  most  elecfroless  plating  processes  to 
remove  residual  plating  solution  and  prevent 
contamination  of  subsequent  process  baths. 

Electrolytic  Cleaning  involves  removing 
soil,  scale,  or  surface  oxides  from  a  part  by 
electrolysis.  The  part  is  one  of  the  electrodes 
and  the  electrolyte  is  usually  alkaline. 
Elecfrolytic  alkaline  cleaning  and  electrolytic 
acid  cleaning  are  the  two  types  of  electrolytic 
cleaning. 

(1)  Electrolytic  alkaline  cleaning  produces 
a  cleaner  surface  than  do  nonelectrolytic 
methods  of  alkaline  cleaning.  This  operation 
uses  strong  agitation,  gas  ev6lution  in  the 
solution,  and  oxidation-reduction  reactions 
that  occur  during  elecfrolysis.  In  addition, 
dirt  particles  become  electrically  charged  and 
are  repelled  fix)m  the  part  surface. 

(2)  Electrolytic  acid  cleaning  sometimes  is 
used  as  a  final  cleaning  before  electroplating. 
Sulfuric  acid  is  most  frequently  used  as  the 
electrolyte.  As  with  electrolytic  alkaline 
cleaning,  the  mechanical  scrubbing  effect 
from  the  evolution  of  gas  enhances  the 
effectiveness  of  the  process. 

Wastewater  generated  during  electrolytic 
cleaning  includes  spent  process  solutions 
and  rinses.  Elecfrolytic  cleaning  solutions 
become  contaminated  during  use  due  to  the 
dissolution  of  the  base  metal  and  the 
infroduction  of  pollutants.  The  solutions 
typically  are  batch  discharged  for  treatment 
or  disposal  after  they  weaken.  Rinsing 
following  electrolytic  cleaning  removes 
residual  cleaner  to  prevent  contamination  of 
subsequent  process  baths. 

Electroplating  with  Chromium  Involves 
producing  a  chromium  metal  coating  on  a 
surface  by  electrodeposition.  Electroplating 
provides  corrosion  protection,  wear  or 
erosion  resistance,  lubricity,  electrical 
conductivity,  or  decoration.  In  electroplating, 
metal  ions  in  acid,  alkaline,  or  neutral 
solutions  are  reduced  on  the  cathodlc 
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surfaces  of  the  parts  being  plated.  Metal  salts 
or  oxides  typically  are  added  to  replenish  the 
solutions.  Chromium  trioxide  often  is  added 
as  a  source  of  chromium.  In  addition  to  water 
and  the  metal  being  deposited,  electroplating 
solutions  often  contain  agents  that  form 
complexes  with  the  metal  being  deposited, 
stabilizers  to  prevent  hydrolysis,  buffers  for 
pH  control,  catalysts  to  assist  in  deposition, 
chemical  aids  to  dissolve  anodes,  and 
miscellaneous  ingredients  that  modify  the 
process  to  attain  specific  properties.  Sealant 
operations  performed  after  this  operation  are 
considered  separate  unit  operations  if  they 
include  any  additives  (i.e.,  other  than  hot 
water  dips).  Wastewater  generated  during 
elecfroplafing  includes  spent  process 
solutions  and  rinses.  Electroplating  solutions 
occasionally  become  contaminated  during 
use  due  to  the  base  metal  dissolving  and  the 
introduction  of  other  pollutants,  diminishing 
the  effectiveness  of  the  electroplating 
solutions  diminishes.  Spent  concentrated 
solutions  typically  are  freated  to  remove 
pollutants  and  reused,  processed  in  a 
wastewater  treatment  system,  or  disposed  of 
off  site.  Rinse  waters,  including  some  drag- 
out  rinse  tank  solutions,  typically  are  treated 
on  site. 

Electroplating  with  Cyanide  involves 
producing  metal  coatings  on  a  surface  by 
elecfrodeposition  using  cyanide. 
Elecfroplatlng  provides  corrosion  protection, 
wear  or  erosion  resistance,  electrical 
conductivity,  or  decoration.  In  electroplating, 
metal  ions  in  acid,  alkaline,  or  neutral 
solutions  are  reduced  on  the  cathodlc 
surfaces  of  the  parts  being  plated.  The  metal 
ions  in  solution  typically  are  replenished  by 
dissolving  metal  from  anodes  contained  in 
inert  wire  or  metal  baskets.  Sealant 
operations  performed  after  this  operation  are 
considered  separate  unit  operations  if  they 
include  any  additives  (i.e.,  any  sealant 
operations  other  than  hot  water  dips).  In 
addition  to  water  and  the  metal  being 
deposited,  electroplating  solutions  often 
contain  agents  that  form  complexes  with  the 
metal  being  deposited,  stabilizers  to  prevent 
hydrolysis,  buffers  to  control  pH,  catalysts  to 
assist  in  deposition,  chemical  aids  to  dissolve 
anodes,  and  miscellaneous  Ingredients  that 
modify  the  process  to  attain  specific 
properties.  Cyanide,  usually  in  the  form  of 
sodium  or  potassium  cyanide,  frequently  is 
used  as  a  complexlng  agent  for  zinc, 
cadmium,  copper,  and  precious  metal  baths. 
Wastewater  generated  during  electroplating 
Includes  spent  process  solutions  and  rinses. 
Electroplating  solutions  occasionally  become 
contaminated  during  use  due  to  dissolution 
of  the  base  metal  and  the  Introduction  of 
other  pollutants,  diminishing  the 
performance  of  the  electroplating  solutions. 
Spent  concentrated  solutions  typically  are 
treated  to  remove  pollutants  and  reused, 
processed  in  a  wastewater  treatment  system, 
or  disposed  of  off  site.  Rinse  waters, 
including  some  drag-out  rinse  tank  solutions, 
typically  are  treated  on  site. 

Electroplating  without  Chromium  or 
Cyanide  Involves  the  production  of  metal 
coatings  on  a  surface  by  elecfrodeposition, 
without  using  chromium  or  cyanide. 
Commonly  electroplated  metals  include 
nickel,  copper,  tin/lead,  gold,  and  zinc. 


Electroplating  provides  corrosion  protection, 
wear  or  erosion  resistance,  lubricity, 
electrical  conductivity,  or  decoration.  In 
elecfroplatlng,  metal  ions  in  acid,  alkaline,  or 
neutral  solutions  are  reduced  on  the  cathodic 
surfaces  of  the  parts  being  plated.  The  metal 
Ions  in  solution  typically  are  replenished  by 
dissolving  metal  from  anodes  contained  in 
inert  wire  or  metal  baskets.  Sealant 
operations  performed  after  this  operation  are 
considered  separate  unit  operations  if  they 
include  any  additives  (i.e.,  any  sealant 
operations  other  than  hot  water  dips).  In 
addition  to  water  and  the  metal  being 
deposited,  electroplating  solutions  often 
contain  agents  that  form  complexes  with  the 
metal  being  deposited,  stabilizers  to  prevent 
hydrolysis,  buffers  to  control  pH,  catalysts  to 
assist  In  deposition,  chemical  aids  to  dissolve 
anodes,  and  miscellaneous  Ingredients  that 
modify  the  process  to  attain  specific 
properties.  Wastewater  generated  during 
electroplating  without  chromium  or  cyanide 
includes  spent  process  solutions  and  rinses. 
Electroplating  solutions  occasionally  become 
contsuninated  during  use  due  to  dissolution 
of  the  base  metal  and  the  introduction  of 
other  pollutants,  diminishing  the 
effectiveness  of  the  elecfroplatlng  solutions. 
Spent  concentrated  solutions  typically  are 
treated  for  pollutant  removal  and  reused, 
processed  in  a  wastewater  treatment  system, 
or  disposed  of  off  site.  Rinse  waters, 
including  some  drag-out  rinse  tank  solutions, 
typically  are  treated  on  site. 

Electropolishing  Involves  producing  a 
highly  polished  surface  on  a  part  using 
reversed  elecfrodeposition  in  which  the 
anode  (part)  releases  some  metal  ions  Into  the 
elecfrolyte  to  reduce  surface  roughness. 
When  current  is  applied,  a  polarized  film 
forms  on  the  metal  surface,  through  which 
metal  Ions  diffuse.  In  this  operation,  areas  of 
surface  roughness  on  parts  serve  as  high- 
current  density  areas  and  are  dissolved  at 
rates  greater  than  the  rates  for  smoother 
portions  of  the  metal  surface.  Metals  are 
elecfropollshed  to  improve  appearance, 
reflectivity,  and  corrosion  resistance.  Base 
metals  processed  by  electropolishing  include 
aluminum,  copper,  zinc,  low-alloy  steel,  and 
stainless  steel.  Common  elecfrolytes  include 
sodium  hydroxide  and  combinations  of 
sulfuric  acid,  phosphoric  acid,  and  chromic 
acid.  Wastewater  generated  during 
electropolishing  includes  spent  process 
solutions  and  rinses.  Eventually,  the 
concentration  of  dissolved  metals  increases 
to  the  point  where  the  process  becomes 
ineffective.  Typically,  a  portion  of  the  bath  Is 
decanted  and  either  ft^sh  chemicals  are 
added  or  the  entfre  solution  is  discharged  to 
treatment  and  replaced  with  fresh  chemicals. 
Rinsing  can  involve  several  steps  and  can 
include  hot  immersion  or  spray  rinses. 

Galvanizing/Hot  Dip  Coating  involves 
using  various  processes  to  coat  an  iron  or 
steel  surface  with  zinc.  In  hot  dipping,  a  base 
metal  is  coated  by  dipping  it  into  a  tank  that 
contains  a  molten  metal. 

Hot  Dip  Coating  involves  applying  a  metal 
coating  (usually  zinc)  to  the  surface  of  a  part 
by  dipping  the  part  in  a  molten  metal  bath. 
Wastewater  is  generated  in  this  operation 
when  residual  metal  coating  solution  is 
removed  from  the  part  In  rinse  water. 


Kerfing  uses  a  tool  to  remove  small 
amounts  of  metal  from  a  product  surface. 
Water  and  synthetic  coolants  may  be  used  to 
lubricate  the  area  between  the  tool  and  the 
metal,  to  maintain  the  temperature  of  the 
cutting  tool,  and  to  remove  metal  fines  from 
the  surface  of  the  part.  This  operation 
generates  oily  wastewater  that  contains  metal 
fines  and  dust. 

Laminating  involves  applying  a  material  to 
a  substrate  using  heat  and  pressure. 

Mechanical  and  Vapor  Plating  involves 
applying  a  metallic  coating  to  a  part.  For 
mechanical  plating,  the  part  is  rotated  in  a 
drum  containing  a  water-based  solution, 
glass  beads,  and  metal  powder.  In  vapor 
plating,  a  metallic  coating  is  applied  by 
atomizing  the  metal  and  applying  an  electric 
charge  to  the  part,  which  causes  the  atomized 
(vapor  phase)  metal  to  adhere  to  the  part. 
Wastewater  generated  in  this  operation 
Includes  spent  solutions  irom  the  process 
bath  and  rinse  water.  Typically,  the 
wastewater  contains  high  concentrations  of 
the  applied  metal. 

Metallic  Fiber  Cloth  Manufacturing 
involves  weaving  thin  metallic  fibers  to 
create  a  mesh  cloth. 

Metal  Spraying  (Including  Water  Curtain) 
involves  applying  a  metallic  coating  to  a  part 
by  projecting  molten  or  semimolten  metal 
particles  onto  a  substrate.  Coatings  can  be 
sprayed  from  rod  or  wire  stock  or  from 
powdered  material.  The  process  involves 
feeding  the  material  (e.g.,  wire)  into  a  flame 
where  it  is  melted.  The  molten  stock  then  is 
stripped  from  the  end  of  the  wire  and 
atomized  by  a  high-velocity  stream  of 
compressed  air  or  other  gas  that  propels  the 
material  onto  a  prepared  substrate  or  part. 
Metal  spraying  coatings  are  used  in  a  wide 
range  of  special  applications,  including: 
insulating  layers  in  applications  such  as 
induction  heating  coils;  electromagnetic 
interference  shielding;  thermal  barriers  for 
rocket  engines;  nuclear  moderators;  films  for 
hot  isostatic  pressing;  and  dimensional 
restoration  of  worn  parts.  Metal  spraying  is 
sometimes  performed  in  front  of  a  "water 
curtain"  (a  circulated  water  stream  used  to 
trap  overspray)  or  a  dry  filter  exhaust  hood 
that  captures  the  overspray  and  fumes.  With 
water  curtain  systems,  water  is  recirculated 
from  a  sump  or  tank.  Wastewater  is  generated 
when  the  sump  or  tank  is  discharged 
periodically.  Metal  spraying  typically  is  not 
followed  by  rinsing. 

Painting-Immersion  (Including 
Electrophoretic,  "E-coat")  Involves  applying 
an  organic  coating  to  a  part  using  processes 
such  autophoretic  and  electrophoretic 
painting. 

(1)  Autophoretic  Painting  Involves 
applying  an  organic  paint  film  by 
elecfrophoresis  when  a  part  is  immersed  In 
a  suitable  aqueous  bath. 

(2)  Electrophoretic  Painting  is  ooating  a 
part  by  making  it  either  anodic  or  cathodic 
in  a  bath  that  is  generally  an  aqueous 
emulsion  of  the  organic  coating  material. 

(3)  Other  Inmiersion  Painting  includes  all 
other  types  of  immersion  painting  such  as 
dip  painting. 

Water  Is  used  in  immersion  paint 
operations  as  a  carrier  for  paint  particles  and 
to  rinse  the  part.  Aqueous  painting  solutions 
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and  rinses  typically  are  treated  through  an 
ultrafiltration  system.  The  concentrate  is 
returned  to  the  painting  solution,  and  the 
permeate  is  reused  as  rinse  water.  Sites 
typically  discharge  a  bleed  stream  to 
treatment.  The  painting  solution  and  rinses 
are  batch  discharged  periodically  to 
treatment. 

Photo  Imaging  is  the  process  of  exposing  a 
photoresist-laden  printed  wiring  board  to 
light  to  impact  the  circuitry  design  to  the 
board.  Water  is  not  used  in  this  operation. 

Photo  Image  Developing  is  an  operation  in 
which  a  water-based  solution  is  used  to 
develop  the  exposed  circuitry  in  a 
photoresist-laden  printed  wiring  board. 
Wastewater  generated  in  this  operation 
includes  spent  process  solution  and  rinse 
water. 

Photoresist  Application  is  an  operation  that 
uses  heat  emd  pressure  to  apply  a  photoresist 
coating  to  a  printed  wiring  board.  Water  is 
not  used  in  this  operation. 

Photoresist  Strip  involves  removing 
organic  photoresist  material  from  a  printed 
wiring  board  using  an  acid  solution. 

Phosphor  Deposition  is  the  application  of 
a  phosphorescent  coating  to  a  part. 
Wastewater  generated  in  this  unit  operation 
includes  water  used  to  keep  the  parts  clean 
and  wet  while  the  coating  is  applied,  and 
rinse  water  used  to  remove  excess 
phosphorescent  coating  from  the  part. 

Physical  Vapor  Deposition  involves 
physically  removing  a  material  from  a  source 
through  evaporation  or  sputtering,  using  the 
energy  of  the  vapor  particles  in  a  vacuum  or 
partial  vacuum  to  transport  the  removed 
material,  and  condensing  the  removed 
material  as  a  film  onto  the  surface  of  a  part 
or  other  substrate. 

Plasma  Arc  Machining  involves  removing 
material  or  shaping  a  part  by  a  high-velocity 
jet  of  high-temperature,  ionized  gas.  A  gas 
(nitrogen,  argon,  or  hydrogen)  is  passed 
through  an  electric  arc,  causing  the  gas  to 
become  ionized,  and  heated  to  temperatures 
exceeding  16,650  °C  (30,000  °F).  The 
relatively  narrow  plasma  jet  melts  and 
displaces  the  material  in  its  path.  Because 
plasma  arc  machining  does  not  depend  on  a 
chemical  reaction  between  the  gas  and  the 
part,  and  because  plasma  temperatures  are 
extremely  high,  the  process  can  be  used  on 
almost  any  metal,  including  those  that  are 
resistant  to  oxygen-fuel  gas  cutting.  The 
method  is  used  mainly  for  profile  cutting  of 
stainless  steel  and  aluminum  alloys. 
Although  plasma  arc  machining  typically  is 
a  dry  process,  water  is  used  for  water 
injection  plasma  arc  torches.  In  these  cases, 
a  constricted  swirling  flow  of  water 
surrounds  the  cutting  arc.  This  operations 
also  may  be  performed  immersed  in  a  water 
bath.  In  both  cases,  water  is  used  to  stabilize 
the  arc,  to  cool  the  part,  and  to  contain  smoke 
and  fumes. 

Plastic  Wire  Extrusion  involves  applying  a 
-plastic  material  to  a  metal  wire  through  an 
extrusion  process. 

Salt  Bath  Descaling  involves  removing 
surface  oxides  or  scale  from  a  part  by 
immersing  the  part  in  a  molten  salt  bath  or 
hot  salt  solution.  Salt  bath  descaling 
solutions  can  contain  molten  salts,  caustic 
soda,  sodium  hydride,  and  chemical 


additives.  Molten  salt  baths  are  used  in  a  salt 
bath-water  quench-acid  dip  sequence  to 
remove  oxides  from  stainless  steel  and  other 
corrosion-resistant  alloys.  In  this  process,  the 
part  typically  is  immersed  in  the  molten  salt, 
quenched  with  water,  and  then  dipped  in 
acid.  Oxidizing,  reducing,  or  electrolytic  salt 
baths  can  be  used  depending  on  the  oxide  to 
be  removed.  Wastewater  generated  during 
salt  bath  descaling  includes  spent  process 
solutions,  quenches,  and  rinses. 

Shot  Tower — Lead  Shot  Manufacturing 
involves  dropping  molten  lead  from  a 
platform  on  the  top  of  a  tower  through  a 
sieve-like  device  and  into  a  vat  of  cold  water. 

Soldering  involves  joining  metals  by 
inserting  a  thin  (capillary  thickness)  layer  of 
nonferrous  filler  metal  into  the  space 
between  them.  Bonding  results  from  the 
intimate  contact  produced  by  the  metallic 
bond  formed  between  the  substrate  metal  and 
the  solder  alloy.  The  term  soldering  is  used 
where  the  melting  temperature  of  the  filler  is 
below  425  °C  (800  °F).  Some  soldering 
operations  use  a  solder  flux,  which  is  an 
aqueous  or  nonaqueous  material  used  to 
dissolve,  remove,  or  prevent  the  formation  of 
surface  oxides  on  the  part.  Except  for  the  use 
of  aqueous  fluxes,  soldering  typically  is  a  dry 
operation;  however,  a  quench  or  rinse 
sometimes  follows  soldering  to  cool  the  part 
or  remove  excess  flux  or  other  foreign 
material  from  its  surface.  Recent 
developments  in  soldering  technology  have 
focused  on  fluxless  solders  and  fluxes  that 
can  be  cleaned  off  with  water. 

Solder  Flux  Cleaning  involves  removing 
residual  solder  flux  from  a  printed  circuit 
board  using  either  an  alkaline  or  alcohol 
cleaning  solution. 

Solder  Fusing  involves  coating  a  tin-lead 
plated  circuit  board  with  a  solder  flux  and 
then  passing  the  board  through  a  hot  oil.  The 
hot  oil  fuses  the  tin-lead  to  the  board  and 
creates  a  solder-like  finish  on  the  board. 

Solder  Masking  involves  applying  a 
resistive  coating  to  certain  areas  of  a  circuit 
board  to  protect  the  areas  during  subsequent 
processing. 

Sputtering  is  a  vacuum  evaporation 
process  in  which  portions  of  a  coating 
material  are  physically  removed  from  a 
substrate  and  deposited  a  thin  film  onto  a 
different  substrate. 

Stripping  (Paint)  involves  removing  a  paint 
(or  other  organic)  coating  from  a  metal  basis 
material.  Stripping  commonly  is  performed 
as  part  of  the  manufacturing  process  to 
recover  parts  that  have  been  improperly 
coated  or  as  part  of  maintenance  arid 
rebuilding  to  restore  parts  to  a  usable 
condition.  Organic  coatings  (including  paint) 
are  stripped  using  thermal,  mechanical,  and 
chemical  means.  Thermal  methods  include 
burn-off  ovens,  fluidized  beds  of  sand,  and 
molten  salt  baths.  Mechanical  methods 
include  scraping  and  abrasive  blasting  (as 
defined  in  "Abrasive  Blasting"  in  appendix 
B  of  this  part).  Chemical  paint  strippers 
include  alkali  solutions,  acid  solutions,  and 
solvents  (e.g.,  methylene  chloride). 
Wastewater  generated  during  organic  coating 
stripping  includes  process  solutions  (limited 
mostly  to  chemical  paint  strippers  and 
rinses). 

Stripping  (Metallic  Coating)  involves 
removing  a  metallic  coating  from  a  metal 


basis  material.  Stripping  is  commonly  part  of 
the  manufacturing  process  to  recover  parts 
that  have  been  improperly  coated  or  as  part 
of  maintenance  and  rebuilding  to  restorp 
parts  to  a  usable  condition.  Metallic  coating 
stripping  most  often  uses  chemical  baths, 
although  mechanical  means  (e.g.,  grinding, 
abrasive  blasting)  also  are  used.  Chemical 
stripping  frequently  is  performed  as  an 
aqueous  electrolytic  process.  Wastewater 
generated  diu'ing  metallic  coating  stripping 
includes  process  solutions  and  rinses. 
Stripping  solutions  become  contaminated 
from  dissolution  of  the  base  metal.  Typically, 
the  entire  solution  is  discharged  to  treatment. 
Rinsing  is  used  to  remove  the  corrosive  film 
remaining  on  the  parts. 

Thermal  Infusion  uses  heat  to  infuse  metal 
powder  or  dust  onto  the  surface  of  a  part. 
Typically,  thermal  infusion  is  a  dry 
operation.  In  some  cases,  however,  water 
may  be  used  to  remove  excess  metal  powder, 
metal  dust,  or  molten  metal. 

Ultrasonic  Machining  involves  forcing  an 
abrasive  liquid  between  a  vibrating  tool  and 
a  part.  Particles  in  the  abrasive  liquid  strike 
the  part,  removing  any  microscopic  flakes  on 
the  part. 

Vacuum  Impregnation  is  used  to  reduce 
the  porosity  of  the  part.  A  filler  material 
(usually  organic)  is  applied  to  the  surface  of 
the  part  and  polymerized  under  pressure  and 
heat.  Wastewater  is  generated  in  this  unit 
operation  when  rinse  water  is  used  to  remove 
residual  organic  coating  from  the  part. 

Vacuum  Plating  involves  applying  a  thin 
layer  of  metal  oxide  onto  a  part  using  molten 
metal  in  a  vacuum  chamber. 

Water  Shedder  involves  applying  a  dilute 
water-based  chemical  compound  to  a  part  to 
accelerate  drying.  This  operation  typically  is 
used  to  prevent  a  part  from  streaking  when 
excess  water  remains  on  the  part. 

Wet  Air  Pollution  Control  involves  using 
water  to  remove  chemicals,  fumes,  or  dusts 
that  are  entrained  in  air  streams  exhausted 
from  process  tanks  or  production  areas.  Most 
frequently,  wet  air  pollution  control  devices 
are  used  with  electroplating,  cleaning,  and 
coating  processes.  A  common  type  of  wet  air 
pollution  control  is  the  wet  packed  scrubber 
consisting  of  a  spray  chamber  that  is  filled 
with  packing  material.  Water  is  continuously 
sprayed  onto  the  packing  and  the  air  stream 
is  pulled  through  the  packing  by  a  fan. 
Pollutants  in  the  air  stream  are  absorbed  by 
the  water  droplets  and  the  air  is  released  to 
the  atmosphere.  A  single  scrubber  often 
serves  numerous  process  tanks;  however,  the 
air  streams  typically  are  segregated  by  source 
into  chromium,  cyanide,  and  acid/alkaline 
sources.  Wet  air  pollution  control  can  be 
divided  into  several  suboperations, 
including: 

(1)  Wet  Air  Pollution  Control  for  Acid 
Alkaline  Baths; 

(2)  Wet  Air  Pollution  Control  for  Cyanide 
Baths; 

(3)  Wet  Air  Pollution  Control  for 
Chromium-Bearing  Baths;  and 

(4)  Wet  Air  Pollution  Control  for  Fumes 
and  Dusts. 

Wire  Galvanizing  Flux  involves  using  flux 
to  remove  rust  and  oxide  from  the  surface  of 
steel  wire  prior  to  galvanizing.  This  provides 


long-term  corrosion  protection  for  the  steel 
wire. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  251 
RiN  0596-AB83 

Special  Uses;  Managing  Recreation 
Residences  and  Assessing  Fees  Under 
Cabin  User  Fee  Fairness  Act 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comment. 

summary:  The  Cabin  User  Fee  Fairness 
Act  of  2000  directs  the  Forest  Service  to 
promulgate  regulations  and  adopt 
policies  for  carrying  out  provisions  of 
the  act.  Accordingly,  the  Forest  Service 
is  proposing  changes  to  its  special  uses 
regulations  and  also  to  the  related 
agency  directives  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
proposed  rule  and  agency  directives  set 
out  requirements  and  provide  direction 
to  agency  personnel  for  managing 
recreation  residence  uses  and  assessing 
fees  for  those  uses  of  National  Forest 
System  lands  pursuant  to  the  act.  Public 
comment  is  invited  and  will  be 
considered  in  the  development  of  the 
final  rule  and  directives. 
DATES:  Comments  must  be  received  in 
writing  by  August  11,  2003. 
ADDRESSES:  Send  written  comments  to 
Forest  Service,  USDA,  Attn:  Director  of 
Lands.  Mail  Stop  1104.  Washington,  DC 
20250-1104;  by  electronic  mail  to  the 
World  Wide  Web/Intemet  site  at 
http://www2.srs.fs.fed.us/cuffa/ 
cuffa.html  or  by  fax  to  (202)  205-1604. 
If  comments  are  sent  by  electronic  mail 
or  fax,  the  public  is  requested  not  to 
send  duplicate  written  comments  via 
regular  mail.  In  addition,  only  one 
response  is  required  to  address 
provisions  contained  in  this  proposed 
rule  and  the  proposed  directives 
published  elsewhere  in  this  part  of 
today's  Federal  Register.  Please  confine 
written  comments  to  issues  pertinent  to 
the  proposed  rule  and  directives; 
explain  the  reasons  for  any 
recommended  changes;  and  where 
possible,  reference  the  specific  section 
or  paragraph  being  addressed.  Those 
responding  to  the  proposed  rule, 
directives,  and  appraisal  guidelines  may 
want  to  review  the  provisions  of  the 
Cabin  User  Fee  Fairness  Act  of  2000 
before  formulating  their  response.  A 
copy  of  the  act  may  be  viewed  and 
downloaded  from  the  World  Wide  Web/ 
Internet  site  previously  listed.  The 
Forest  Service  may  not  include  in  the 
administrative  record  for  the  proposed 
rule  and  proposed  directives  those 


comments  it  receives  after  the  comment 
period  closes  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  in  this  ADDRESSES  section. 

All  comments,  including  the  names, 
street  addresses,  and  other  contact 
information  about  respondents,  will  be 
available  for  public  review  at  the  office 
of  the  Director,  Lands  Staff,  Forest 
Service,  USDA.  4th  Floor  South.  Sidney 
R.  Yates  Federal  Building,  1400 
Independence  Ave.,  SW.,  Washington, 
DC,  during  regular  business  hours  (8:30 
a.m.  to  4:30  p.m.),  Monday  through 
Friday,  except  holidays.  Those  wishing 
to  inspect  comments  are  encouraged  to 
call  ahead  (202)  205-1256  or  (202)  205- 
1064,  to  facilitate  access  fo  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Karstaedt,  Lands  Staff  (202)  205- 
1256,  Forest  Service,  USDA. 
SUPPLEMENTARY  INFORMATION: 
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1.  Background 

On  August  16,  1988  (53  FR  30924), 
the  Forest  Service  adopted  a  policy  that 
set  forth  procedures  for  administering 
term  special  use  permits  that  authorize 
privately  owned  recreation  residences 
on  National  Forest  System  (NFS)  lands. 
The  1988  policy  included  direction 
concerning  the  tenure  and  renewal  of 
recreation  residence  term  special  use 
permits,  and  described  procedures  to  be 
followed  when  a  recreation  residence 
site  was  needed  for  a  higher  public 
purpose.  The  1988  policy  also 
established  a  new  proceduire  for 
assessing  fair  market  value  fees  for  this 
tjApe  of  use  and  occupancy.  In  the  1988 
policy  the  Forest  Service  designated  as 
"base  fees"  those  annual  fees  for 
recreation  residence  special  uses 
permits  that  had  previously  been 
established  during  the  years  1978 
through  1982.  Those  base  fees  were 
determined  as  a  result  of  appraisals  of 
the  fee  simple  fair  market  value  of  lots 
that  were  completed  during  that  time 
period.  The  year  of  the  appraisal  during 
the  years  1978  through  1982  served  as 
"year  1"  in  a  20-year  appraisal  cycle  in 
the  1988  policy. 

That  policy  was  appealed  to  the 
Secretary  of  Agriculture  on  September 
15, 1988.  In  general,  the  appellants 
alleged  that  certain  aspects  of  the  policy 
were  flawed,  in  that  they  exceeded 
limitations  in  the  statute  authorizing 
recreation  residence  uses  of  the  National 


Forests.  In  a  decision  dated  February  15, 
1989,  the  Assistant  Secretary  of 
Agriculture  for  Nat\iral  Resources  and 
Environment  remanded  the  1988  policy 
to  the  Forest  Service  for  restudy  and 
reformulation,  and  stayed  the 
implementation  of  those  specific 
provisions  in  the  policy  that  were  the 
subject  of  the  appeal.  None  of  the  appeal 
or  remand  issues  involved  provisions  in 
the  1988  policy  concerning  the 
appraisals  of  recreation  residence  lots, 
nor  the  determination  and  assessment  of 
land  use  fees  generally.  Rather,  the 
remand  directed  the  agency  to 
reconsider:  (1)  Nonrenewal  provisions 
in  recreation  residence  special  use 
permits  that  would  be  applied  when  the 
agency  determined  a  need  to  convert  the 
use  of  a  recreation  residence  site  to  a 
higher,  or  alternative,  public  purpose; 
(2)  the  policy's  provisions  requiring  an 
automatic  permit  renewal  10  years  prior 
to  expiration  (unless  procedures  for 
nonrenewal  had  been  established);  (3) 
provisions  requiring  the  offering  of  an 
in-Ueu  lot  to  those  permit  holders  who 
received  nonrenewal  notices  pursuant 
to  the  agency's  finding  to  convert  the 
use  of  a  recreation  residence  site  to 
some  alternative  public  purpose;  and  (4) 
provisions  weighted  against 
consideration  of  conmiercied  uses  for 
sites  when  nonrenewal  of  the  recreation 
residence  use  was  contemplated. 

A  final  revised  policy  for  recreation 
residences  was  adopted  on  June  2, 1994 
(59  FR  28713).  It  revised  the  1988  policy 
with  new  provisions  identified  in  the 
appeal  and  remand  concerning  tenure, 
and  clarified  policy  for  determining  the 
annual  fee  for  recreation  residences. 
However,  those  provisions  that  were 
revised  and  clarified  in  1994  pertained 
only  to  aimual  fees  for  those  permits 
affected  by  notices  of  nonrenewal  for  an 
alternative  public  purpose. 

As  previously  stated,  the  1988  policy 
established  base  fees  piusuant  to 
recreation  residence  lot  appraisals 
conducted  during  the  years  1978 
through  1982.  Those  base  fee  amounts 
were  then  indexed  annually,  using  the 
annualized  change  in  the  economic 
indexing  factor  known  as  the  Implicit 
Price  Deflator-Gross  National  Product 
(IPD-GNP)  as  provided  in  the  1988 
policy.  The  1988  policy  also  established 
a  20-year  appraisal  cycle  for  keeping 
recreation  residence  fees  current  with 
changes  in  fair  market  value. 

In  accordance  with  the  provisions  of 
the  1988  and  1994  policies,  the  Forest 
Service  began  to  appraise  recreation 
residence  tracts  in  1996,  which  was  year 
18  of  the  20-year  appraisal  cycle  for 
those  lots  appraised  in  1978.  Appraisals 
completed  in  1997  revealed  varying 
degrees  of  increases  in  the  fair  market 
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value  of  recreation  residence  lots  since 
they  were  last  appraised  in  the  late 
1970*8  and  early  1980's.  In  some 
locations  and  markets  the  increase  in 
value  was  dramatic.  Because  aimual 
land  use  fees  are  calcidated  on  the  basis 
of  5  percent  of  the  fee  simple  value  of 
each  lot,  increases  in  the  appraised  fee 
simple  values  of  some  lots  exceeded  the 
ctmiulative  effect  of  18  to  20  years  of 
annual  IPD-GNP  indexing  of  fees, 
which  resulted  in  corresponding 
increases  in  land  use  fees.  Some  of  the 
more  dramatic  fee  increases  as  a  result 
of  new  appraisals  were  of  significant 
concern  to  recreation  residence  permit 
holders,  and  to  State  and  national 
associations  that  represent  them.  In 
response,  recreation  residence  permit 
holders  and  associations  of  holders 
began  to  contact  their  Congressional 
representatives,  requesting  relief  itam 
the  increased  fees. 

Congress  initially  responded  to  these 
concerns  on  November  14,  1997,  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1998.  Public  Law  105-83  (Pub.  L. 
105-83).  Section  343  of  this  act 
provided  for  a  three-year  phase-in  of 
recreation  residence  fee  increases  when 
a  new  appraisal  of  a  recreation 
residence  lot  results  in  fees  that 
exceeded  100  percent  of  the  previous 
land  use  fees. 

In  fiscal  year  1999,  Congress 
responded  to  the  concerns  of  recreation 
residence  permit  holders  on  the 
Sawtooth  National  Forest  in  Idaho  by 
directing  the  Forest  Service  not  to 
increase  recreation  residence  fees  on  the 
Sawtooth  National  Forest  in  fiscal  year 

1999  by  more  than  25  percent  of  the  fee 
paid  during  the  prior  fiscal  year. 

In  fiscal  year  2000,  Congress  provided 
additional  relief  to  recreation  residence 
permit  holders  in  section  342  of  Public 
Law  106-113  (Consohdated 
Appropriations  for  Fiscal  Year  Ending 
September  30,  2000);  which  directed 
that  recreation  residence  permit  fees 
assessed  during  fiscal  year  2000  could 
not  exceed  the  fiscal  year  1999  fee  . 
amount  by  more  than  $2000. 

Congress  further  addressed  concerns 
with  fee  assessments  for  recreation 
residence  uses  with  the  October  12, 
2000,  passage  of  the  Cabin  User  Fee 
Fairness  Act  of  2000  (CUFFA).  One  of 
the  primary  purposes  of  CUFFA  is  to 
establish  a  consistent  and  fair  process 
for  appraising  the  fee  simple  value  of 
recreation  residence  lots  on  NFS  lands. 

2.  Major  Provisions  of  the  Cabin  User 
Fee  Fairness  Act  of  2000  (CUFFA) 

The  Cabin  User  Fee  Fairness  Act  of 

2000  (CUFFA)  directs  the  Secretary  of 
Agriculture  to  promidgate  regulations 


and  policies  to  implement  the 
provisions  of  the  act  within  two  years  of 
its  passage.  The  major  provisions  of 
CUFFA  include:  (1)  Establishment  of  a 
base  annual  fee  for  recreation  residence 
special  use  permits  that  is  5  percent  of 
the  appraised  fee  simple  value  of  the  lot; 

(2)  dkection  for  the  establishment  of 
new  guidelines  for  conducting 
appraisals  of  recreation  residence  lots; 

(3)  an  appraisal  cycle  shortened  from 
the  current  20  years  to  10  years;  and  (4) 
the  right  of  appeal  and  judicial  review 
of  a  base  cabin  user  fee  determination. 

Section  608  of  CUFFA  provides  for 
annual  adjustments  to  recreation 
residence  fees  based  on  changes  to  the 
Index  of  Agricidtural  Land  Prices, 
published  by  the  Department  of 
Agricultiu'e.  Currently,  the  Forest 
Service  adjusts  annual  fees  for 
recreation  residence  using  the  2nd 
quarter  to  2nd  quarter  change  in  the 
Implicit  Price  Deflator,  Gross  Domestic 
Product  (IPD-GDP)  with  a  10  percent 
increase  cap  in  any  one-year  billing 
period.  During  the  transition  period 
identified  in  section  614  of  CUFFA,  the 
Forest  Service  is  continuing  to  use  the 
IPD-GDP  as  the  means  for  annually 
indexing  fees.  This  direction  was 
provided  to  agency  managers  on 
February  20,  2003,  in  interim  directive 
2709.11-2003-1,  issued  to  the  Forest 
Service  Handbook  (FSH)  2709.11. 
chapter  30  (68  FR  8197).  The  Forest 
Service  shall,  however,  limit  annual 
increases  using  the  IPD-GDP  to  5 
percent  in  any  one  year  during  the 
transition  period  as  provided  in  section 
608(d)  of  CUFFA.  When  the  ti-ansition 
period  ends,  the  Forest  Service  will  use 
the  Index  of  Agricultural  Land  Prices  to 
index  annual  fees  as  provided  in  section 
608  of  CUFFA. 

Section  606(a)(3)  of  CUFFA  directs 
the  Secretary  to  contract  with  a 
professional  appraisal  organization  to 
develop  appraisal  guidelines  for 
determining  fees  for  recreation 
residences.  The  Forest  Service 
contracted  with  The  Appraisal 
Foundation  (TAF)  to  assist  in  the 
development  and  review  of  the 
proposed  appraisal  guidelines.  TAF  is 
the  single  authority  in  the  United  States 
for  development  and  interpretation  of 
appraisal  standards,  such  as  those 
referenced  in  CUFFA.  In  addition,  TAF 
is  the  only  Congressionally  recognized 
appraisal  organization  responsible  for 
developing  and  interpreting  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP)  as  provided 
by  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989. 

TAF  assisted  the  Forest  Service  in  the 
development  of  the  proposed  appraisal 
guidelines.  In  its  report  dated  October  8, 


2002,  TAF  also  documented  that  the 
proposed  appraisal  guidelines  the  Forest 
Service  developed  are  in  conformance 
with  section  606  of  CUFFA  by  stating: 
"*  *  *  they  (draft  appraisal  guidelines) 
follow  exactiy  the  directions  in  the  act." 
TAF  did  recommend  minor,  mostiy 
editorial  changes  to  the  draft  of  the 
proposed  appraisal  guidelines.  The 
revised  draft  appraisal  guidelines  are 
found  in  the  proposed  directives  to 
Forest  Service  Handbook  (FSH)  5409.12, 
Appraisal  Handbook,  section  6.9, 
exhibit  06,  published  elsewhere  in  this 
part  of  today's  Federal  Register. 

Section  611  of  CUFFA  provides  for 
the  right  of  appeal  and  judicial  review 
for  recreation  residence  permit  holders. 
The  Department  has  reviewed  this 
requirement  and  has  determined  that 
current  regulations  at  Tide  36,  Code  of 
Federal  RegiUations,  part  251,  Land 
Uses,  subpart  C,  Appeal  of  Decisions 
Relating  to  Occupancy  and  Use  of 
National  Forest  System  Lands  (36  CFR 
part  251,  subpart  C)  provide  all  holders 
of  recreation  residence  term  permits  the 
right  to  appeal  a  written  decision  by  an 
authorized  officer  regarding  the 
issuance,  approval,  and  administration 
of  their  permits.  The  authorized  officer's 
implementation  of  a  new  base  fee, 
pursuant  to  provisions  outlined  in  the 
proposed  rule  and  directives  published 
elsewhere  in  this  part  of  today's  Federal 
Register,  constitutes  a  written  decision 
subject  to  these  appeal  regulations. 
Therefore,  existing  regulations  at  36 
CFR  part  251,  subpart  C,  already 
provide  the  right  of  appeal  identified  in 
section  611  of  CUFFA,  and  the 
Department  is  not  proposing  any  new  or 
amended  appeal  regidations  for 
implementing  that  section  of  CUFFA. 

Section  614  of  CUFFA  provides  for  a 
transition  period  diu-ing  which  the 
recreation  residence  fees  in  place  on 
September  30, 1995,  could  not  be 
increased  by  more  than  $3,000  fi^m  the 
amount  of  the  annual  fee  in  effect  on 
October  1,  1996,  excluding  annual 
indexing.  The  transition  period  ends  for 
a  recreation  residence  permit  holder 
when  a  base  fee  for  their  recreation 
residence  is  established  through 
guidelines  contained  in  final 
regulations,  directives,  and  appraisal 
guidelines  developed  pursuant  to 
CUFFA.  The  Forest  Service  issued  an  , 
interim  directive  implementing  these 
transition  provisions  for  fee 
determinations  on  February,  20,  2003 
(68  FR  8197)  (ID  2709.11-2003-1  to 
FSH  2709.11). 

Pursuant  to  the  provisions  of  CUFFA 
previously  ouUined,  the  Forest  Service 
is  proposing  revisions  to  its  special  uses 
regulations  at  36  CFR  part  251,  subpart 
B,  as  set  out  in  this  notice,  and  also  is 
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proposing  new  appraisal  guidelines  and 
revisions  to  administrative  procedures 
set  out  in  proposed  directives  published 
elsewhere  in  this  part  of  today's  Federal 
Register. 

3.  Section-by-Section  Explanation  of 
Proposed  Revisions  to  3C  CFR  Part  251, 
Subpart  B 

Section  251.51 — Definitions.  This 
section  of  the  current  regulation  defines 
many  of  the  terms  and  phrases  used  in 
subpart  B.  The  proposed  rule  would  add 
a  definition  for  a  recreation  residence 
lot  as  described  in  section  604  of 
CUFFA.  Consistent  with  the  act,  a 
recreation  residence  lot  includes  all 
National  Forest  System  (NFS)  land  on 
which  a  cabin  owner  is  authorized  to 
build,  use,  occupy,  and  maintain  a  cabin 
and  related  improvements.  Therefore,  a 
recreation  residence  lot  is  not 
necessarily  confined  to  the  plotted 
boimdaries  as  shown  on  a  tract  map,  but 
may  include  all  of  the  area  occupied  by 
the  recreation  residence  and  its  related 
improvements. 

Section  251.57— Rental  Fees.  This 
section  of  the  current  regulation 
describes  how  fees  for  special  use 
authorizations  are  determined.  Proposed 
paragraph  (a)(3)  would  provide  that  the 
base  fee  for  recreation  residences  would 
be  established  by  appraisal  or  other 
sound  business  management  principles 
pursuant  to  the  provisions  in  CUFFA. 
Proposed  paragraph  (a)(3)  would  also 
state  that  the  base  cabin  user  fee  is 
established  as  being  5  percent  of  the 
market  value  of  the  recreation  residence 
lot.  Proposed  paragraph  (i)  would 
require  that  permits  and  term  permits 
authorizing  recreation  residence  uses 
state  that  the  Forest  Service  shall 
recalculate  the  base  cabin  user  fee  at 
least  once  every  10  years  by  use  an 
appraisal  or  other  sound  business 
management  principles  to  calculate  that 
fee  as  provided  for  in  paragraph  (a)(3). 

4.  Regulatory  Requirements 

Environmental  Impact 

These  proposed  revisions  establish 
administrative  procediues  for 
determining  market  value  for  recreation 
•  residences  on  National  Forest  System 
lands.  Section  31.1b  of  Forest  Service 
Handbook  (FSH)  1909.15  (57  FR  43180, 
September  18,  1992)  excludes  from 
dociunentation  in  an  environmental 
assessment  or  impact  statemenf  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  preliminary  assessment  is  that 
this  proposed  rule  falls  within  this 
category  of  actions  and  that  no 
extraordinary  circtunstances  exist  which 


would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procediu^s  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This 
proposed  rule  would  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy,  or  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State  or  local  governments.  This 
proposed  rule  would  not  interfere  with 
an  action  taken  or  planned  by  another 
agency,  or  raise  new  legal  or  policy 
issues.  Finally,  this  proposed  rule 
would  not  alter  the  budgetary  impacts  of 
entitlements,  grants,  or  loan  programs  or 
the  rights  and  obligations  of  recipients 
of  such  programs. 

No  Takings  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630.  It  has  been  determined  that  the 
proposed  rule  does  not  pose  the  risk  of 
a  taking  of  Constitutionally  protected 
private  property. 

Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
luider  Executive  Order  12988,  Civil 
Justice  Reform.  The  agency  has  not 
identified  any  State  or  local  laws  or 
regulations  that  are  in  conflict  with  this 
proposed  rule  or  that  would  impede  full 
implementation  of  the  proposed  rule. 
Nonetheless,  in  the  event  that  such  a 
conflict  were  to  be  identified,  the 
proposed  rule,  if  implemented,  would 
preempt  the  State  and  local  laws  or 
regulations  foimd  to  be  in  conflict. 
However,  in  that  case,  (1)  no  retroactive 
effect  would  be  given  to  this  proposed 
rule;  and  (2)  the  Department  would  not 
require  the  use  of  administrative 
proceedings  before  parties  may  file  suit 
in  coiut  challenging  its  provisions. 

Unfunded  Mandates 

I*ursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 
has  assessed  the  effects  of  this  proposed 
rule  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  would  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  tribal  government 
or  anyone  in  the  private  sector. 
Therefore,  a  statement  under  section 
202  of  the  act  is  not  required. 


Federalism  and  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

The  agency  has  considered  this 
proposed  rule  under  the  requirements  of 
Executive  Order  13132  on  federalism, 
and  has  made  an  assessment  that  the 
proposed  rule  conforms  with  the 
federalism  principles  set  out  in  this 
Executive  order;  would  not  impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  agency  has  determined  that  no 
further  assessment  of  federalism 
implications  is  necessary  at  this  time. 

Moreover,  this  proposed  rule  does  not 
have  tribal  implications  as  defined  by 
Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments,  and,  therefore,  advance 
consultation  with  tribes  is  not  required. 

Energy  Effects 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  13211  of  May  18, 
2001,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy 
Supply."  It  has  been  determined  that 
this  proposed  rule  does  not  constitute  a 
significant  energy  action  as  defined  in 
the  Executive  order. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  rule  does  not  contain 
any  record-keeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
U.S.C.  part  1320  that  are  not  already 
required  by  law  or  not  already  approved 
for  use.  Any  information  collected  from 
the  public  as  a  result  of  this  action  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0596-0082.  Accordingly,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  its  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

List  of  Subjects  in  36  CFR  Part  251 

Electric  power.  Mineral  resources. 
National  forests.  Rights-of-way,  and 
Water  resoiuces. 

For  the  reasons  set  forth  in  the 
preamble,  the  Forest  Service  proposes  to 
amend  part  251  of  title  36  of  the  Code 
of  Federal  Regulations  as  follows: 
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PART  251— LAND  USES 

Subpart  B— Special  Uses 

1 1.  The  authority  citation  for  part  251 
ii  revised  to  read  as  follows: 

Authority:  16  U.S.C.  472,  479b,  551, 1134, 
SflO,  6201-13;  30  U.S.C.  1740,  1761-1771. 

2.  In  §  251.51  add  a  definition  for 
"recreation  residence  lot"  in  the 
appropriate  alphabetical  order  to  read  as 
follows: 

1251.51    Definitions 


J, 


Recreation  Residence  Lot — a  parcel  of 
rational  Forest  System  land  on  which 
a  holder  is  authorized  to  build,  use, 
occupy,  and  maintain  a  recreation 
residence  and  related  improvements.  A 
recreation  residence  lot  is  considered  to 
be  in  its  natural,  native  state  at  the  time 
when  the  Forest  Service  first  permitted 
its  use  for  a  recreation  residence.  A 
recreation  residence  lot  is  not 
necessarily  confined  to  the  platted 
boundaries  shown  on  a  tract  map  or 
permit  area  map.  A  recreation  residence 
lot  includes  the  physical  area  of  all 
National  Forest  System  land  being  used 
or  occupied  by  a  recreation  residence 
permit  bolder,  including,  but  not 
limited  to,  land  being  occupied  by 
ancillary  uses  such  as  septic  systems, 
water  systems,  boat  houses  and  docks, 
major  vegetative  modifications,  and  so 
forth. 
•  I      *        *        *        • 

3.  In  §  251.57  add  new  paragraphs 
(a)(3)  and  (i)  to  read  as  follows: 

§251.57    Rental  fees 

i(a)*  *  * 

(3)  A  base  cabin  user  fee  for  a 
recreation  residence  use  shall  be  5 
percent  of  the  market  value  of  the 
recreation  residence  lot,  established  by 
an  appraisal  or  other  sound  business 
management  principles  conducted  in 
accordance  with  the  Act  of  October  12, 
2000  (16  U.S.C.  6201-13). 


(i)  Each  permit  or  term  permit  for  a 
recreation  residence  use  shall  include  a 
clause  stating  that  the  Forest  Service 
shall  recalculate  the  base  cabin  user  fee 
at  least  every  10  years  and  shall  use  an 
appraisal  or  other  sound  business 
management  principles  to  recalculate 
that  fee  as  provided  in  paragraph  (a)(3) 
of  this  section. 

Dated:  May  3,  2003. 
Dale  N.  Bosworth, 

Chief 

[FR  Doc.  03-11694  Filed  5-12-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  251 
RIN  0596-AB83 

Procedures  for  Appraisirtg  Recreation 
Residence  Lots  and  for  Managing 
Recreation  Residence  Uses  Under 
Cabin  User  Fee  Fairness  Act 

agency:  Forest  Service,  USDA.     ^ 
ACTION:  Notice  of  proposed  directives; 
request  for  comment. 

SUMMARY:  In  conjunction  with  a 
proposed  rule  published  elsewhere  in 
this  part  of  today's  Federal  Register,  the 
Forest  Service  is  proposing  changes  to 
its  directives  for  managing  recreation 
residence  special  use  permits  and  for 
determining  land  use  fees  for  recreation 
residences  as  required  by  the  Cabin  User 
Fee  Fairness  Act  of  2000.  Guidance  to 
forest  officers  in  the  administration  of 
recreation  residences  and  the 
determination  of  land  use  fees  is  issued 
in  the  Forest  Service  Manual  (FSM) 
Title  2300,  Recreation,  Wilderness,  and 
Related  Resotut:e  Management;  FSM 
Title  2700,  Special  Uses  Management; 
Forest  Service  Handbook  (FSH)  2709.11, 
Special  Uses  Handbook;  and  FSH 
5409.12,  Appraisal  Handbook. 
Niunerous  revisions  to  these  directives 
are  necessary  to  address  the  changes  in 
administering  and  determining  fees  for 
recreation  residence  lots  pursuant  to  the 
act.  Comments  received  in  response  to 
this  notice  will  be  considered  in 
development  of  the  final  directives  and 
final  rule. 

DATES:  Comments  must  be  received  in 
writing  by  August  11,  2003. 
ADDRESSES:  Send  written  comments  to 
Forest  Service,  USDA,  Attn:  Director  of 
Lands,  Mail  Stop  1104,  Washington,  DC 
20250-1140;  by  electronic  mail  to  the 
World  Wide  Web/Internet  site  at 
http://www2.srs.fs.fed.us/cuffa/ 
cuffa.html  or  by  fax  to  (202)  205-1604. 
If  comments  are  sent  by  electronic  mail 
or  by  fax,  the  public  is  requested  not  to 
send  duplicate  written  comments  via 
regtilar  mail.  Only  one  response  is 
required  to  address  provisions 
contained  in  these  proposed  directives 
and  in  the  proposed  nde  published 
elsewhere  in  this  part  of  today's  Federal 
Register.  Please  confine  written 
comments  to  issues  pertinent  to  the 
proposed  directives  and  proposed  rule; 
explain  the  reasons  for  any 
recommended  changes;  and,  where 
possible,  reference  the  specific  section 
or  paragraph  being  addressed.  Those 
responding  to  the  proposed  rule, 


directives,  and  appraisal  guidelines  may 
want  to  review  the  provisions  of  the 
Cabin  User  Fee  Fairness  Act  of  2000 
before  formulating  their  response.  A 
copy  of  the  act  may  be  viewed  and 
downloaded  from  the  World  Wide  Web/ 
Internet  site  previously  listed.  The 
Forest  Service  may  not  include  in  the 
administrative  record  for  the  proposed 
directives  and  the  proposed  rule  those 
comments  it  receives  after  the  comment 
period  closes  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  in  this  ADDRESSES  section. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  on  these 
proposed  directives  in  the  OfBce  of  the 
Director,  Lands  Staff,  Forest  Service, 
USDA,  4th  Floor-South,  Sidney  R.  Yates 
Federal  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC,  between 
the  hours  of  8:30  a.m.  to  4  p.m.  on 
business  days.  Those  wishing  to  inspect 
comments  are  encoiu-aged  to  call  ahead 
to  (202)  205-1248  or  (202)  205-1064  to 
facilitate  entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Karstaedt,  Lands  Staff,  (202)  205- 
1256,  Forest  Service,  USDA. 
SUPPLEMENTARY  INFORMATION: 
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for  the  administration  of  recreation 
residences  is  found  in  the  notice  of 
proposed  rulemaking  to  Title  36,  Code 
of  Federal  Regulations,  part  251,  subpart 
B  (36  CFR  part  251,  subpart  B) 
published  elsewhere  in  this  part  of 
today's  Federal  Register. 

Most  of  the  changes  required  by  the 
Cabin  User  Fee  Fairness  Act  of  2000 
(CUFFA)  affect  current  recreation 
residence  policy  contained  in  the  Forest 
Service  Manual  (FSM)  and  Forest 
Service  Handbook  (FSH)  directives. 
Accordingly,  the  changes  to  recreation 
residence  management  identified  in 
CUFFA  will  be  implemented  through 
revisions  to  the  FSM  and  FSH  pursuant 
to  CUFFA.  Table  I  at  the  end  of  this 
notice  has  been  prepared  as  an  aid  to 
understanding  the  directive  changes 
being  proposed.  Table  I  displays  the 
recreation  residence  policy  provision, 
its  reference  to  the  appropriate  section 
of  CUFFA,  and  a  section-by-section 
comparison  of  the  current  and  the 
proposed  policy  provisions. 

2.  Regulatory  Certificatioiis 

Environmental  Impact 

These  proposed  directives  revise  the 
administrative  procedures  for 
determining  market  value  for  recreation 
residences  on  National  Forest  System 
lands.  Section  31.1b  of  Forest  Service 
Handbook  (FSH)  1909.15  (57  FR  43180, 
September  18,  1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  preliminary  assessment  is  that 
these  proposed  directives  fall  within 
this  category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
would  require  preparation  of  an 
environmental  assessment  or 
enviroiunental  impact  statement. 

Regulatory  Impact 

These  proposed  directives  have  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  It  has  been 
determined  that  this  is  not  a  significant 
action.  The  proposed  directives  would 
not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy,  or 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State  or  local 
governments.  The  proposed  directives 
would  not  interfere  with  an  action  taken 
or  planned  by  emother  agency,  or  raise 
new  legal  or  policy  issues.  Finally,  these 
proposed  directives  would  not  alter  the 
budgetary  impacts  of  entitlements, 
grants,  or  loan  programs  or  the  rights 


and  obligations  of  recipients  of  such 
programs. 

No  Takings  Implications 

These  proposed  directives  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630.  It  has  been 
determined  that  the  proposed  directives 
do  not  pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

Civil  Justice  Reform 

These  proposed  directives  have  been 
reviewed  imder  Executive  Order  12988, 
Civil  Justice  Reform.  The  agency  has  not 
identified  any  State  or  local  laws  or 
regulations  that  are  in  conflict  with 
these  proposed  directives  or  that  would 
impede  full  implementation  of  the 
proposed  directives.  Nonetheless,  in  the 
event  that  such  a  conflict  were  to  be 
identified,  the  proposed  directives,  if 
implemented,  would  preempt  the  State 
and  local  laws  or  regulations  found  to 
be  in  conflict.  However,  in  that  case,  (1) 
no  retroactive  effect  would  be  given  to 
these  proposed  directives;  and  (2)  the 
Department  would  not  require  the  use  of 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22,  1995,  the  agency 
has  assessed  the  effects  of  these 
proposed  directives  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  These  proposed  directives  would 
not  compel  the  expenditure  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  government  or  anyone  in  the 
private  sector.  Therefore,  a  statement 
imder  section  202  of  the  act  is  not 
required. 

Federalism  and  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

The  agency  has  considered  these 
proposed  directives  under  the 
requirements  of  Executive  Order  13132 
on  federalism,  and  has  made  an 
assessment  that  the  proposed  directives 
conform  with  the  federalism  principles 
set  out  in  this  Executive  order;  would 
not  impose  any  cogjpliance  costs  on  the 
States;  and  woul<f  not  have  substantial 
direct  effects  oi|  the  States,  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
agency  has  determined  that  no  further 


assessment  of  federalism  implications  is 
necessary  at  this  time. 

Moreover,  these  proposed  directives 
do  not  have  tribal  implications  as 
defined  by  Executive  Order  13175, 
Consultation  and  Coordination  With 
Indian  Tribal  Governments,  and, 
therefore,  advance  consultation  with 
tribes  is  not  required. 

Energy  Effects 

These  proposed  directives  have  been 
reviewed  under  Executive  Order  13211 
of  May  18,  2001,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply."  It  has  been  determined 
that  these  proposed  directives  do  not 
constitute  a  significant  energy  action  as 
defined  in  the  Executive  order. 

Controlling  Paperwork  Burdens  on  the 
Public 

These  proposed  directives  do  not 
contain  any  record-keeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
U.S.C.  part  1320  that  are  not  already 
required  by  law  or  not  already  approved 
for  use.  Any  information  collection 
requested  as  a  result  of  these  directives 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
niunber  0596-0082.  Accordingly,  the 
review  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  its  implementing 
regulations  at  5  CFR  part  1320  do  not ' 
apply. 

Dated:  April  3,  2003. 
Dale  N.  Bosworth, 
Chief 

3.  Proposed  Revisions  to  Recreation 
Residence  Directives 

Note:  The  Forest  Service  organizes  its 
Directive  System  by  alphanumeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Manual  and  Handbook  that  are 
the  subject  of  this  notice  are  set  out  here.  The 
intendedaudience  for  this  direction  is  Forest 
Service  employees  charged  with  issuing  and 
administering  recreation  residence  special 
use  authorizations. 

Forest  Service  Manual 

Chapter  2340— Privately  Provided 
Recreation  Opportunities 

2340.05 — Definitions 


Caretaker  Cabin.  A  residence 
occupying  a  lot  within  a  recreation 
residence  tract  that  is  being  used  to 
provide  caretaker  services  and  security 
to  the  recreation  residences  within  that 
tract. 


2347.1 — Recreation  Residences 

(For  further  direction,  see  FSM 
2721.23  and  FSH  2709.11.)  Recreation 
residences  are  a  valid  use  of  National 
Forest  System  lands.  They  provide  a 
imique  recreation  experience  to  a  large 
niunber  of  owners  of  recreation 
residences,  their  families,  and  guests.  To 
the  maximiun  extent  practicable,  the 
recreation  residence  program  shall  be 
managed  to  preserve  the  opportunity  it 
provides  for  individual  and  family- 
oriented  recreation.  It  is  Forest  Service 
policy  to  continue  recreation  residence 
use  and  to  work  in  partnership  with 
holders  of  these  permits  to  maximize 
the  recreational  benefits  of  recreation 
residences. 


2347.1 2— Caretaker  Cabins 

2347.12a— Authorization 

Authorize  caretaker  cabin  use  of  a 
recreation  residence  lot  with  an  aimual 
permit,  Form  FS-2  700-4,  under  the  Act 
of  Jime  4, 1897.  Require  applicants  who 
currently  have  a  recreation  residence 
term  special  use  permit  to  request  that 
the  Forest  Service  revoke  their 
recreation  residence  permit,  as  a 
condition  for  qualifying  for  a  caretaker 
cabin  authorization.  A  caretaker  cabin 
may  be  owned  by  a  tract  association, 
and  the  authorization  may  be  issued  in 
the  name  of  the  head  of  that  association. 

2347.12b— Caretaker  Cabin  Use 

The  need  for  a  caretaker  cabin  rarely 
can  be  justified  where  yearlong 
occupancy  is  already  authorized  in  the 
tract.  The  Forest  Supervisor  may 
authorize  a  caretaker  cabin  in  limited 
cases  where  it  is  demonstrated  that 
caretaker  services  are  needed  for  the 
seciu-ity  of  a  recreation  residence  tract 
and  alternative  seciuity  measures  are 
not  feasible  or  reasonably  available.  The 
aimual  fees  for  a  caretaker  cabin  special 
use  permit  shall  not  be  greater  than  the 
fee  charged  for  the  use  of  the  lot  as  a 
recreation  residence,  as  determined  by 
the  fee  for  a  typical  lot  representative  of 
the  group  of  lots  that  includes  the  lot 
upon  which  the  caretaker  cabin  use  is 
authorized. 


Chapter  2720— Special  Uses 
Administration 


2721.23— Recreation  Residences 

*     I   •        *        *        * 

2721.23d — Fee  Determination 

1.  Use  market  value  as  determined  by 
appraisal  in  determining  the  base 
annual  fees  for  recreation  residence  lots. 


Determine  a  new  base  fee  at  10-year 
intervals. 

Forest  Service  Handbook  (FSH) 
2709.11— Special  Uses  Handbook 

Chapter  30 — Fee  Determination 

*     •    *        *        *        * 

33 — Recreation  Residence  Lot  Fees 

Recreation  residence  lot  fees  shall  be 
assessed  and  paid  annually. 

33.05— Definitions 

Cabin.  A  privately  owned  structiu-e 
that  is  authorized  to  occupy  National 
Forest  System  land  for  use  as  a 
recreation  residence. 

Market  Value.  The  amount  in  cash,  or 
on  terms  reasonably  equivalent  to  cash, 
for  which  in  all  probability  the  property 
would  have  sold  on  the  effective  date  of 
the  appraisal,  after  a  reasonable 
exposure  time  on  the  open  competitive 
market,  from  a  willing  and  reasonably 
knowledgeable  seller  to  a  willing  and 
reasonably  knowledgeable  buyer,  with 
neither  acting  imder  any  compulsion  to 
buy  or  sell,  giving  due  consideration  to 
all  available  economic  uses  of  the 
property  at  the  time  of  the  appraisal. 

Natural,  Native  State.  The  condition 
of  a  lot  or  site,  free  of  any 
improvements,  at  the  time  at  which  the 
lot  or  site  was  first  authorized  for 
recreation  residence  use  by  the  Forest 
Service. 

Recreation  Residence.  A  privately 
owned,  noncommercial  residence,  and 
its  auxiliary  buildings  and 
improvements,  located  upon  National 
Forest  System  lands  and  authorized  by 
a  recreation  residence  term  special  use 
permit.  A  recreation  residence  is 
maintained  by  the  permit  holder  for 
personal,  family,  and  guest  use  and 
enjoyment.  A  recreation  residence  shall 
not  serve  as  a  permanent  residence. 
Recreation  residence  lot.  (For  this 
definition,  see  36  CFR  251.51.) 

Simple  Majority.  More  than  50 
percent. 

Term  Permit.  (For  this  definition,  see 
36  CFR  251.51  and  FSM  2705.) 

Tract.  An  established  location  within 
a  National  Forest  containing  one  or 
more  cabins  authorized  in  accordance 
with  the  recreation  residence  program. 

Typical  Lot.  A  recreation  residence  lot 
in  a  tract  that  is  selected  for  appraisal 
purposes  as  being  representative  of 
value  characteristics  similar  to  other 
recreation  residence  lots  within  the 
tract.  All  recreation  residence  lots 
represented-by  a  typical  lot  shall  be 
characterized  as  a  group  for  ^praisal 
purposes.  A  tract  may  have  one  or  more 
groups  of  lots,  with  each  group 
represented  by  a  typical  lot.  A  typical 
lot  may  be  the  oidy  recreation  residence 
lot  in  a  group,  and  may  be  appraised  to 


represent  only  itself,  when  it  has  unique 
value  characteristics  unlike  any  other 
recreation  residence  lot  in  a  tract. 

33.1 — Base  Fees  and  Annual 
Adjustments 

33.11— Establishing  New  Base  Fee 

The  base  fee  for  a  recreation  residence 
special  use  permit  shall  be  equal  to  5 
percent  of  the  market  value  of  the 
recreation  residence  lot  as  determined 
by  appraisal.  The  base  fee  shall  be 
recalculated  at  least  once  every  10  years. 

The  authorized  officer  shall  notify  the 
holder  in  writing  at  least  one  (1)  year  in 
advance  of  implementation  that  a  new 
base  fee  has  been  determined  by 
appraisal  conducted  in  accordance  with 
procedures  contained  in  section  33.4  of 
this  Handbook.  If  a  second  appraisal, 
secured  by  the  holder  (sec.  33.7)  and 
approved  by  the  agency,  prompts  the 
authorized  officer  to  reconsider  the  new 
base  fee  amount,  the  revision  to  the  base 
fee  may  be  implemented  at  any  time 
after  the  end  of  the  one-year  period 
following  the  initial  notification. 

The  date  of  a  billing  for  payment  of 
a  new  base  fee,  or  the  date  of  a  billing 
for  the  first  pa)anent  of  a  phase-in 
amount  (sec.  33.12)  of  a  new  base  fee, 
shall  constitute  the  date  of 
implementation  of  the  new  base  fee. 

33.12— Phase-In  of  Base  Fee 

Require  the  holder  to  pay  the  full 
amount  of  a  new  base  fee  if  that  new 
base  fee  results  in  an  increase  of  100 
percent  or  less  from  the  amount  of  the 
most  recent  annual  fee  assessed  the 
holder.   ^ 

When  the  new  base  fee  is  greater  than 
a  100  percent  increase  from  the  amoiuit 
of  the  most  recent  annual  fee  assessed 
the  holder,  implement  the  new  base  fee 
increase  in  three  (3)  equal  increments 
over  a  3-year  period.  Annual 
adjustments  (sec.  33.13)  shall  be 
included  in  the  calculation  of  fees  that 
are  incrementally  phased-in  over  the  3- 
year  period. 

The  following  example  illustrates  the 
maimer  in  which  a  new  base  fee  would 
be  phased  in  when  the  new  base  fee 
results  in  an  increase  of  more  than  100 
percent  from  the  most  recent  annual  fee 
assessed  the  holder: 


2002  Fee 
amount 

2003 
New  t>asefee 

Increase 

$700 

$1,600 

'$900 

2003  Phase-in  Fee:  $700  (2002  fee)  +  $300 
('/b  Of  fee  increase  >  100%)  =  $1,000 

2004  Phase-in  Fee:  $1,000  (2003  fee)  + 
$300  {^/3  of  fee  increase  >  100%)  x  1.03* 
(annual  IPO-QDP  increase  of  3%)  = 
$1,339 
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2002  Fee 
amount 


2003 
New  base  fee 


Increase 


2005  Phase-in  Fee:  $1,339  (2004  fee)  + 
$300  (^h  of  fee  increase  >  100%)  x  1.03* 
(annual  IPD-GDP  increase  of  3%)  = 
$1,688 

2006  Phase-in  Fee  $1 ,688  (2005  fee)  x  1 ,03* 
(annual  IPD-GDP  increase  of  3%)  = 
$1,739 

'>100%  increase. 

•3%  annual  IPD^DP  adjustment  is  used 
for  illustrative  purposes  only.  The  actual  an- 
nual IPD-GDP  rate  would  be  used  for  each  of 
the  phase-in  amounts  in  years  2004  through 
2006. 

33.13 — Annual  Adjustment  of 
Recreation  Residence  Fee 


(*  Annual  IPD-GDP  adjustments  used  are 
for  illustrative  purposes  only) 

33.2 — Fees  When  Determination  Is 
Made  To  Place  Recreation  Residence  on 
Tenure 

A  recreation  residence  use  is  placed 

on  "tenure"  when  the  authorized  officer 

notifies  the  holder  of  the  officer's 

decision  to  discontinue  the  use  of  the 

lot  for  recreation  residence  piuposes 

and  to  convert  the  use  of  the  recreation 

residence  lot  to  some  alternative  public 

purpose.  When  a  decision  is  made  to 

discontinue  the  recreation  use,  the 

authorized  officer  shall  provide  the 

holder  a  minimiun  of  10  years  notice 

prior  to  the  date  of  converting  the  use 

Recreation  residence  fees  shall  be  and  occupancy  to  an  alternative  public 

adjusted  annually  using  the  2nd  quarter     purpose.  If  the  holder's  20-year  term 

to  2nd  quarter  change  in  the  Implicit  special  use  permit  expires  during  that 

Price  Deflator.  Gross  Domestic  Product       10-year  period,  a  new  annual  special 

(IPD-GDP).  use  permit  shall  be  issued  with  an 

An  annual  adjustment  to  the  base  fee       expiration  date  that  coincides  with  the 

shall  be  no  more  Uian  5  percent  in  any        specified  date  for  converting  the 

single  year.  When  the  annual  change  to       recreation  residence  lot  to  an  alternative 

the  IPD-GDP  results  in  an  annual  public  purpose. 

adjustment  of  more  than  5  percent,  ^  ^hen  a  recreation  residence  use  had 

apply  the  amount  of  the  adjustment  in        b««°  P"*  °°  tenure  the  fee  for  the  tenth 

excess  of  5  percent  to  the  annual  fee  y«^  P"°'  *«  ^he  date  of  convertmg  the 

payment  for  the  next  year  in  which  the       recreation  residence  use  to  an 

change  in  the  index  factor  is  less  than         alternative  pubhc  use  becomes  the  base 

5  nercent  remaining  life  of  the  use.  The 

~.     ,  ,i      .      .                  1      -11     »    »  fee  for  each  year  during  the  last  ten 
The  following  two  examples  illustrate  r»u       tu    •    *•       u  n  u 
,                  If               J-     .  J  •  years  of  the  authorization  shall  be  one- 
how  annual  tees  are  admsted  m  years  :      iU     rxL    U         C  !*•    1-    JU     »1. 
J     .         u  ■  u  »u              1    L          ■    ii.  tenth  of  the  base  fee  multiplied  by  the 
during  which  the  annual  change  in  the               ,        ,                   •   •  •     i    ^l 
Tnr«  /^r>D     J              J    c             *  number  of  years  remaining  pnor  to  the 
IPD-GDP  mdex  exceeds  5  percent:  j^r                      r-  i       i_ 

*^  date  of  conversion.  For  example,  charge 

Example  1:  Only  1  year  in  which  the  IPD-  g  holder  with  nine  years  remaining,  90 

GDP  adjustment  exceeds  5%.  percent  of  the  base  fee;  with  eight  years. 

2004  Fee  =  $700  80  percent;  and  so  forth.  Do  not  apply 
2005  IPD-GDP  adjustment  =  7%  *  ($700  x  annual  adjustments  to  fees  when  a 

.,'   .~       ',.    .       .,  ,.„/  ,~o,.^  recreation  residence  has  been  put  on 

Maximum  adjustment/year  =  5%  ($35)  t  f 

2005  carryover  adjustment  =  2%  ($14)  tenure  notice.  .     ,    ,    , 

2005  Fee  =  $700  (2004  fee)  x  .05  (max.  adj/  U««  ^he  following  schedule  to 

yr.)  =  $735  calculate  the  holder  s  fee  during  the  10- 

2006  IPD-GDP  adjustment  =  3% *  year  period: 
Canyover  adjustment  from  2005  =  $14 

2006  Fee  =  $735  (2005  fee)  +  $14  (2005 
carryover)  x  1.03  =  $771 

Example  2:  Multiple-year  IPE>-GDP 
adjustments  exceeding  5%. 

2004  Fee  =  $700 
2005  IPD-GDP  adjustment  =  7%*  ($700  x 

.07  =  $49) 
Maximum  adjustment/year  =  5%  ($35) 

2005  carryover  adjustment  =  2%  ($14) 

2005  Fee  =  $700  (2004  fee)  x  1.05  (max.  adj/ 
yr.)  =  $735 

2006  IPD-GDP  adjustment  =  7%*  ($735  x 
.07  =  $51) 

Maximum  adjustment/year  =  5%  ($37) 

2006  carryover  adjustment  =  2%  ($14)  Use  one  of  the  following  fee 

,  J^*^  ^^°r\ ^^°°^'^ ^°°^^  ^^^^     ...       determination  procedures  when  a 

2006  Fee_=^$735  (2005  fee)  x  1.05  (max.  ad,/        ^^.^^  „j  ^  ^  J^^^^  ^„  ^^^^^^  ^^ 

2(W7  IPD-GDP  adjustment  =  3%*  recreation  residence  lot  to  an  alternative 

(<max.adj/yr.)  public  use  shows  that  changed 

Total -2006  &  2007  carryover  =  $28  conditions  warrant  continuation  of  the 

2007  Fee  =  $772  (2006  fee)  +  $28  (2005  &  recreation  residence  use  beyond  the 
2006  carryover)  x  1.03  =  $824  determined  date  of  conversion: 


Years  remaining  prior  to  date  of 
conversion 

Percent  of 

base  fee  to 

charge 

10 

100 

9 

90 

8 

80 

7 

70 

6 

60 

5 

50 

4 

40 

3 

30 

2 

20 

1  

10 

1 .  If  a  new  20-year  term  permit  is 
issued,  recover  the  amount  of  fees 
forgone  while  the  previous  permit  was 
under  notice  that  the  recreation 
residence  lot  would  be  converted  to  an 
alternative  public  purpose.  Collect  this 
amount  evenly  over  a  10-year  period  in 
addition  to  the  annual  fee  due  imder  the 
new  permit.  The  obligation  runs  with 
the  recreation  residence  lot  and  shall  be 
charged  to  any  subsequent  purchaser  of 
the  recreation  residence.  The  annual  fee 
under  the  newly  issued  20-year  permit 
shall  be  the  annually-indexed  fee 
computed  as  though  no  limit  on  tenure 
had  existed,  plus  the  amoimt  as 
specified  in  this  paragraph  imtil  paid  in 
ftill. 

2.  Do  not  recover  past  fees  when  a  20- 
year  term  permit  is  not  issued  and  the 
occupancy  of  the  recreation  residence 
lot  will  be  authorized  for  less  than  10 
years  past  the  originally  identified  date 
of  conversion.  Determine  the  fee  for  a 
new  permit  in  these  situations  by 
computing  the  fee  as  if  notice  that  a  new 
permit  would  not  be  issued  had  not 
been  given,  reduced  by  the  appropriate 
percentage  for  the  number  of  years  of 
the  extension.  For  example,  a  new 
permit  with  a  6-year  tenure  period 
results  in  a  fee  equal  to  60  percent  of  the 
base  fee. 

3.  When  a  20-year  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
recreation  residence  lot  will  be  allowed 
to  continue  for  more  than  10  years,  but 
less  than  20  years,  recover  fees  as 
outlined  in  the  preceding  paragraph  1 . 
computed  for  the  most  recent  10-year 
period  in  which  the  term  of  the  permit 
was  limited. 

33.3 — Fee  When  Recreation  Residence 
Use  Is  Terminated  or  Revoked  as  Residt 
of  Acts  of  God  or  Other  Catastrophic 
Events 

When  the  authorized  officer 
determines  that  the  recreation  residence 
lot  cannot  be  safely  occupied  because  of 
an  act  of  God  or  other  catastrophic 
event,  the  fee  obligation  of  the 
recreation  residence  ov\mer  shall 
terminate  effective  on  the  date  of  the 
occurrence  of  the  act  or  event. 

A  prorated  portion  of  the  annual  fee, 
reflecting  the  remainder  of  the  current 
billing  period  from  the  date  of  the 
occurrence  of  the  act  or  event,  shaU  be 
refunded  to  the  holder.  In  the  event  that 
the  holder  is  authorized  to  occupy  an 
in-lieu  lot  (sec.  41.23d),  the  refund 
amount  may  instead  be  credited  to  the 
annual  fee  identified  in  a  new  permit  for 
the  in-lieu  lot. 
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33.4 — ^Establishing  the  Market  Value  of 
Recreation  Residence  Lot 

The  market  value  of  a  recreation 
residence  lot  shall  be  established  by 
appraisal  (FSH  5409.12,  ch.  6). 

1.  Appraisals  shall  be  conducted  and 
prepared  by  either  a  contract  or  staff 
appraiser  who  is  licensed  to  practice  in 
the  State  within  which  the  recreation 
residence  lot(s]  to  be  appraised  are 
located.  Select  private  contract  or  Forest 
Service  staff  who  have  adequate  training 
through  professional  appraisal 
organizations  and  who  have 
satisfactorily  completed  the  basic 
courses  necessary  to  demonstrate 
competence  for  the  appraisal 
assignment.  Require  appraisers  to  sign 
an  Assignment  Agreement  (FSH 
5409.12,  sec.  6.9,  ex.  07).  The  appraisal 
must  evaluate  the  market  value  of  the 
fee  simple  estate  of  the  National  Forest 
System  land  underlying  the  typical  lot 
or  lots  in  a  natural  native  state. 
However,  access,  utilities,  and  facilities 
that  service  a  typical  lot  and  which  have 
been  determined  by  the  authorized 
officer  to  have  been  paid  for  or  provided 
by  the  Forest  Service  or  a  third  party, 
shall  be  included  as  features  of  the 
typical  lot  to  be  appraised  (sec.  33.42). 

Do  not  appraise  individual  recreation 
residence  lots  within  a  grouping  or  tract. 
Appraise  the  typical  lot  or  lots  3iat  have 
been  selected  from  within  a  group  of 
recreation  residence  lots  that  all  have 
essentially  the  same  or  similar  value 
characteristics,  pursuant  to  the  direction 
in  section  33.41.  Adjustments  may  be 
made  for  measurable  differences  among 
recreation  residence  lots  within  a 
grouping. 

2.  The  appraiser  shall  conduct  and 
prepare  the  appraisal  in  compliance 
widi: 

a.  The  edition  of  the  "Uniform 
Standards  of  Professional  Appraisal 
Practice"  in  effect  on  the  date  of  the 
appraisal; 

D.  The  edition  of  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions"  in  effect  on  the  date  of  the 
appraisal; 

c.  The  appraisal  sections  for 
recreation  residence  lots  found  in  the 
FSH  5409.12,  section  6.9,  exhibit  06; 
and 

d.  Any  other  case-specific  appraisal 
guidelines  provided  to  the  appraiser  by 
the  Forest  Service. 

3.  The  appraiser  shall  ensure  that 
appraised  values  are  based  on 
comparable  market  sales  of  sufficient 
quality  and  quantity.  The  appraiser 
shall  recognize  that  the  typical  lot  will 
not  usually  be  equivalent  to  a  legally 
subdivided  lot. 

The  appraiser  shall  not  select  sales  of 
land  within  developed  urban  areas,  and 


in  most  circumstances,  should  not  select 
a  sale  of  comparable  land  that  includes 
land  that  is  encumbered  by  a 
conservation  easement  or  recreational 
easement  held  by  a  government  or 
institution.  Sales  of  land  encumbered  by 
an  easement  may  be  used  in  situations 
in  which  the  comparable  sale  is  a  single 
home  site  and  is  sufficiently  comparable 
to  the  recreation  residence  lot  or  lots 
being  appraised. 

The  appraiser  shall  also  consider,  and 
adjust  as  appropriate,  the  prices  of 
comparable  sales  for  typical  value 
influences,  which  include,  but  are  not 
limited  to: 

a.  Differences  in  the  locations  of  the 
parcels. 

b.  Accessibility,  including  limitations 
on  access  attributable  to  weather,  the 
condition  of  roads  and  trails, 
restrictions  imposed  by  the  agency,  and 
so  forth. 

c.  The  presence  of  marketable  timber. 

d.  Limitations  on,  or  the  absence  of, 
services  such  as  law  enforcement,  "fire 
control,  road  maintenance,  or  snow 
plowing. 

e.  The  condition  and  regulatory 
compliance  of  any  site  improvements. 

f.  Any  other  tjrpical  value  influences 
described  in  standard  appraisal 
literature. 

4.  When  an  appraisal  of  the  market 
value  of  a  recreation  residence  lot  in  a 
tract  is  scheduled  to  occur,  the 
authorized  officer,  or  the  authorized 
representative,  and  the  appraiser  shall, 
with  a  minimum  30-day  written 
advance  notice,  arrange  a  meeting  with 
the  affected  permit  holders  and  provide 
them  with  information  concerning  the 
pending  appraisal  At  the  meeting, 
holders  shall  be  advised  of  the  appraisal 
process,  the  method  of  appraisal,  and 
selection  of  typical  lots.  Permit  holders 
shall  be  afforded  the  opportunity  to 
meet  the  appraiser  individually,  or  as  a 
group,  concerning  the  selection  of  a 
typical  lot  or  lots. 

5.  The  appraiser  shall  provide  the 
recreation  residence  permit  holders 
with  a  minimum  30-day  advance 
written  notice  (certffied  mail,  return 
receipt  requested)  of  the  date  and 
approximate  time  of  the  recreation 
residence  lot  visit  Documentation  of  the 
notffication  shall  be  included  in  the 
addenda  of  the  appraisal  report.  At  the 
recreation  residence  lot  meeting,  permit 
holders  shall  be  given  the  opportunity 
to  provide  the  appraiser  with  Actual  or 
market  information  pertinent  to  the 
valuation  of  the  typical  lot  or  lots.  This 
information  must  be  submitted  in 
writing  and  shall  be  accounted  for  in  the 
appraisal  report. 


33.41 — Selection  and  Appraisal  of 
Typical  Lot 

The  appraiser  shall  appraise  only  the 
typical  lot(s)  selected  within  a  tract. 
Before  an  appraisal  is  initiated,  the 
authorized  officer  must  make  every 
effort  to  obtain  the  concurrence  of  the 
permit  holders  concerning  the 
composition  of  the  group  or  groupings 
of  lots,  which  are  essentially  the  same 
or  which  have  similar  economic  value 
characteristics,  and  the  selection  of  a 
typical  lot(s).  A  representative  typical 
lot  shall  be  identified  as  economically 
typical  of  the  recreation  residence  lots 
in  each  group.  Exercise  care  in 
identifying  and  selecting  a  typical  lot 
that  is  economically  competitive  v\rith 
all  of  the  recreation  residence  lots 
within  the  group  it  represents.  The 
selection  process  shall  be  documented 
in  a  permanent  case  file  for  the  tract. 

With  the  advice  of  the  appraiser,  the 
authorized  officer  shall  determine  the 
composition  of  the  group  or  groupings 
of  recreation  residence  lots  and  the 
selection  of  a  tjrpical  lot(s)  when 
concurrence  wiUi  the  holders  cannot  be 
achieved.  The  inability  to  obtain 
concurrence  with  the  holders  on 
selection  of  the  group  or  grouping  of 
recreation  residence  lots  and  the 
selection  of  a  typical  lot{s)  shall  be 
documented  and  included  in  the 
permanent  case  file  for  the  tract. 

33.42 — Inventorying  Utilities,  Access, 
and  Facilities 

The  authorized  officer  is  responsible 
for  identifying,  documenting,  and 
inventorying  all  utilities,  access,  and 
facilities  that  service  each  of  the  typical 
lots  within  a  recreation  residence  tract 
and  providing  that  information  to  the 
appraiser  as  part  of  the  appraisal 
assignment. 

The  inventory  must  include  the 
authorized  officer's  determination  of 
who  paid  for  the  capital  costs  of  those 
utilities,  access,  or  facilities.  In  doing  so, 
the  authorized  officer  shall  presume  that 
the  permit  holder,  or  the  holder's 
predecessor,  paid  for  the  capital  costs  of 
the  utility,  access,  or  facility  serving  the 
typical  lot,  unless  the  authorized  officer 
can  document  that  either  the  Forest 
Service  or  a  third  party  paid  for  those 
capital  costs. 

The  types  of  utilities,  access,  and 
facilities  that  should  be  inventoried  for 
each  typical  lot  include,  but  are  not 
limited  to: 

1.  Potable  water  systems; 

2.  Roads,  trails,  air  strips,  boat  docks, 
and  water  routes  used  to  access  the 
recreation  residence  lot  or  tract; 

3.  Waste  disposal  facilities;  and 
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4.  Utility  lines,  such  as,  telephone 
lines,  fiber  optic  cable,  electrical  lines, 
cable  TV,  and  so  forth. 

33.42a — Utilities  Provided  by  Holder 

Utilities  shall  be  considered  as 
provided  by  the  holder  when  the  holder, 
or  the  holder's  predecessor: 

1.  Directly  paid  for  the  material  and 
installation  of  the  utility  or  road,  or 

2.  Was  assessed  a  lump  siun  fee  for 
the  installation,  or  was  assessed  a 
temporary  surcharge  to  the  utility  or 
service  that  was  in  addition  to  the  base 
rates  assessed  to  all  of  the  customers  in 
the  provider's  rate  base. 

Hook-up  fees  or  tap  fees  charged  by  a 
utility  provider  to  connect  to  an  existing 
facility  do  not  constitute  a  payment  of 
the  capital  costs  of  those  facilities.  The 
capital  costs  of  those  existing  facilities 
are  commonly  assumed  to  be 
neighborhood-enhancing  developments, 
if  they  were  paid  for  and  attributable  to 
the  entire  service  base,  and  the  costs  for 
installing  them  were  borne  by  the 
provider  of  such  service  or  utility. 

33.42b — Utilities  Provided  by  Forest 
Service  or  Third  Party 

The  following  evidence,  when 
docimiented,  shall  serve  as  the  basis  for 
determining  that  the  capital  costs  to 
construct  a  facility,  utility,  or  access 
were  provided  by  the  Forest  Service,  or 
a  third  party: 

1 .  A  tnird  party,  such  as  a  for-profit 
utility  company,  a  not-for-profit 
cooperative,  a  water  or  sewer  district,  a 
municipality,  and  so  forth,  installed  the 
utility  service  or  facility,  and  that  the 
third  party  provided  the  corresponding 
service  to  the  subject  lot  without  emy 
lump  sum  or  surcharge  to  base  rates 
assessed  to  the  holder  or  the  holder's 
predecessor. 

2.  The  roads  providing  access  to  a 
typical  lot  were  built  by  a  State,  county, 
or  local  road  agency,  and  were  paid  for 
from  the  general  tax  base  or  tax 
revenues  used  by  that  agency  for  road 
construction,  without  a  specific  lump 
siun  or  tax  rate  surcharge  to  the  holder 
or  the  holder's  predecessor. 

3.  Forest  Service  appropriations  were 
used  to  construct  the  road,  trail,  or 
facihty  that  provides  access  and/or 
service  to  the  recreation  residence  lot. 

4.  The  access  to  the  recreation 
residence  lot  was  built  by  a  cooperator 
(pursuant  to  road  or  transportation  cost- 
share  agreement),  or  the  access  was 
indirectly  paid  by  the  Forest  Service  in 
the  form  of  "purchaser  (road)  credits" 
pursuant  to  a  timber  sale  contract. 

5.  The  road,  trail,  utility,  or  facility 
that  provides  access  or  service  to  the 
subject  recreation  residence  lot  existed 
prior  to  the  time  when  the  recreation 


residence  lot(s)  within  the  tract  was 
(were)  first  authorized  for  recreation 
residence  use  by  the  Forest  Service. 
Such  docimientation  shall  be  prima 
facie  evidence  that  the  capital  costs  to 
install  the  road,  trail,  utility,  or  facility 
were  not  paid  for  by  the  holder  or  the 
holder's  predecessor. 

33.5 — Appraisal  Specifications 

Direction  pertaining  to  appraisal 
specifications  is  found  in  FSH  5409.12, 
section  6.53,  Recreation  Residence  Lots, 
and  section  6.9,  exhibits  06  and  07. 

33.6 — Review  and  Acceptance  of 
Appraisal  Report 

The  assigned  Forest  Service  review 
appraiser  shall  review  the  appraisal 
report  to  ensure  that  it  conforms  to  the 
Uniform  Standards  of  Professional 
Appraisal  Practice,  the  Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisition,  and  appraisal  guidelines 
found  in  the  FSH  5409.12,  chapter  6. 

If  the  appraised  meets  the  standards  as 
described  in  this  section  and  as 
docimiented  in  an  appraisal  review 
report  prepared  by  the  assigned  Forest 
Service  review  appraiser,  the  authorized 
officer  may  accept  the  estimated  market 
value  of  the  typical  lot  or  lots  in  the 
appraisal  for  establishing  a  new  base  fee 
for  that  recreation  residence  lot  or  lots. 

33.7 — Holder  Notification  of  Accepted 
Appraisal  Report  and  the  Right  of 
Second  Appraisal 

The  authorized  officer  shall  notify  the 
affected  holder  or  holders  that  the 
Forest  Service  has  accepted  the 
appraisal  report  (sec.  33.6)  and  has 
determined  a  new  base  fee  based  on  that 
appraisal.  Upon  written  request,  the 
authorized  officer  shall: 

1.  Provide  the  holder  with  a  copy  of 
the  appraisal  report  and  supporting 
documentation. 

2.  Advise  the  holder  that  the  holder 
has  60  days  after  receipt  of  this 
notification  to  notify  the  authorized 
officer  in  writing  of  the  holder's  intent 
to  obtain  a  second  appraisal. 

3.  Inform  the  holder  that  if  a  request 
for  a  second  appraisal  is  submitted,  the 
holder  has  one  year  following  receipt  of 
the  notice  to  prepare,  at  the  holder's 
expense,  an  agency-approved  second 
appraisal  of  the  typical  lot  on  which  the 
initial  appraisal  was  conducted,  using 
the  same  date  of  value  as  the  original 
appraisal. 

33.71 — Standards  for  Second  Appraisal 

33.71a — Appraiser  Qualifications 

The  appraiser  selected  by  the  holder 
or  holders  to  conduct  a  second  appraisal 
must: 


1.  Meet  the  same  general  State 
certification  requirements  as  the  original 
appraiser; 

2.  Have  experience  in  appraising 
vacant,  recreational  use  lands; 

3.  Have  the  same  or  similar 
qualifications  as  the  appraiser  who 
prepared  the  first  appraisal;  and 

4.  Be  approved  in  advance  by  the 
assigned  Forest  Service  review 
appraiser. 

33.71b — Appraisal  Guidelines 

The  second  appraiser  shall  use  the 
appraisal  guidelines  used  in  the  initial 
appraisal  (FSH  5409.12,  sec.  6.9,  ex.  06), 
as  prescribed  in  a  pre-work  meeting  that 
includes  the  holder's  appraiser,  the 
Forest  Service  review  appraiser,  and  the 
holder  or  holders,  or  their  authorized 
representative.  Prior  to  starting  the 
second  appraisal,  the  appraiser  shall 
sign  an  Assignment  Agreement  as 
provided  in  FSH  5409.12,  section  6.9, 
exhibit  07.  After  completion  of  the 
second  appraisal,  and  in  a  separate 
docimient,  the  appraiser  shall  notify  the 
assigned  Forest  Service  review  appraiser 
of  any  material  differences  of  fact  or 
opinion  between  the  initial  appraisal 
conducted  for  or  by  the  agency  and  the 
second  appraisal.  If  the  second 
appraiser  identifies  the  "material 
differences"  assignment  as  a  conflict  of 
interest,  the  appraiser  may  request  that 
the  "material  differences"  assigiunent 
be  completed  by  another  qualified 
appraiser  approved  by  the  Forest 
Service  review  appraiser.  The  second 
appraisal  shall  be  submitted  to  the 
appraiser's  client.  The  dociunent  that   • 
cites  material  differences  of  fact  or 
opinion  shall  be  submitted  directly  to 
the  assigned  Forest  Service  review 
appraiser. 

33.72 — Reconsideration  of  Recreation 
Residence  Base  Fee 

Reconsideration  of  the  recreation 
residence  base  fee  shall  be  based  solely 
on  the  results  of  the  second  appraisal. 
The  authorized  officer  shall  inform  the 
holder  that  they  must  submit  to  the 
authorized  officer  a  request  for 
reconsideration  of  the  base  fee  within  60 
days  of  receipt  of  the  second  appraisal 
report. 

Within  60  days  of  receipt  of  the 
request  for  reconsideration  of  the  base 
fee,  the  authorized  officer  shall: 

1 .  Review  the  initial  appraisal  and 
appraisal  review  report. 

2.  Review  the  results  and  commentary 
of  the  second  appraisal  and  appraisal 
review  report. 

3.  Establish  a  new  base  fee  in  an 
amount  that  is  equal  to  the  base  fee 
established  by  the  initial  or  the  second 
appraisal  or  is  within  the  range  of 
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values,  if  any,  between  the  initial  and 
second  appraisals. 

4.  Notily  the  holder  or  holders  of  the 
amount  of  the  new  base  fee. 

33.8 — Establishing  Recreation  Residence 
Lot  Value  During  Transition  Period  of 
Cabin  User  Fee  Fairness  Act 

The  transition  period,  as  identified  in 
section  614  of  the  Cabin  User  Fee 
Fairness  Act  (CUFFA),  is  that  period  of  " 
time  between  the  date  of  enactment  of 
CUFFA  (Oct.  12.  2000)  and  the  date 
upon  which  a  base  cabin  user  fee  for  a 
recreation  residence  is  established  as  a 
result  of  implementing  the  final 
regulations,  policies,  and  appraisal 
guidelines  established  pursuant  to 
CUFFA. 

The  authorized  officer  shall,  upon 
adoption  of  regulations,  policies,  and 
appraisal  guidelines  established 
pursuant  to  CUFFA,  notify  all  recreation 
residence  permit  holders  whose 
recreation  residence  lots  have  been 
appraised  since  September  30, 1995, 
that  they  may  request  the  Forest  Service 
to  take  one  of  the  following  actions: 

1.  Conduct  a  new  appraisal  pursuant 
to  regulations,  policies,  and  appraisal 
guidelines  established  pursuant  to 
CUFFA  (sec.  33.82). 

2.  Commission  a  peer  review  of  an 
existing  appraisal  of  the  typical  lot 
completed  since  September  30, 1995 
(sec.  33.83). 

3.  Establish  a  new  base  fee  using  the 
market  value  of  the  typical  lot  identified 
in  an  existing  appraisal  completed  on  or 
after  September  30, 1995  (sec.  33.81). 

A  request  to  act  on  one  of  these 
options  must  be  made  by  a  simple 
majority  of  the  holders  within  the  group 
of  recreation  residence  lots  represented 
by  the  typical  lot.  To  facilitate  this 
process,  the  authorized  officer  shall 
provide  each  permit  holder  with  the 
names  and  addresses  of  all  of  the  other 
permit  holders  within  the  group  of 
recreation  residence  lots  that  are 
represented  by  the  typical  lot,  so  that 
the  holders  within  the  group  have  the 
opportimity  to  collectively  determine 
whether  to  exercise  one  of  the  options 
identified  above. 

33.81 — Use  of  Appraisal  Completed 
Since  September  30,  1995 

1.  Establish  a  new  base  fee  using  5 
percent  of  the  fee  simple  value,  indexed 
to  the  current  year,  of  a  Forest  Service 
approved  appraisal  of  a  typical  lot 
completed  since  September  30, 1995, 
when: 

a.  Within  two  years  following  the 
adoption  of  regulations,  policies,  and 
appraisal  guidelines  established 
pursuant  to  CUFFA,  a  request  for  a  new 
base  fee  is  submitted  in  writing  to  the 


authorized  officer  by  a  majority  of  the 
holders  within  the  group  of  recreation 
residence  lots  represented  by  a  typical 
lot  included  in  the  appraisal  (sec.  33.8, 
para.  3). 

b.  A  majority  of  permit  holders  in  a 
group  of  recreation  residence  lots  fail  to 
submit,  within  two  years  following  the 
adoption  of  regulations,  policies,  and 
appraisal  guidelines  established 
pursuant  to  CUFFA,  a  request  for  one  of 
the  three  options  identified  in  section 
33.8. 

c.  A  peer  review  is  requested  and 
completed  (sec.  33.8,  para.  2),  and  the 
review  determines  that  the  appraisal 
completed  since  September  30, 1995,  is 
consistent  with  the  regulations,  policies, 
and  appraisal  guidelines  adopted 
pursuant  to  CUFFA. 

2.  Implement  the  new  base  fee  at  the 
time  of  the  next  regularly  scheduled 
annual  billing  cycle,  subject  to  the 
phase-in  provisions  established 
pursuant  to  CUFFA. 

33.82 — Request  for  New  Appraisal 
Conducted  Under  Regulations,  Policies, 
and  Appraisal  Guidelines  Established 
Pursuant  to  CUFFA 

A  request  for  a  new  appraisal  must  be 
made  within  two  years  following  the 
adoption  of  regulations,  directives,  and 
appraisal  guidelines  for  recreation 
residences  established  pursuant  to 
CUFFA.  The  authorized  officer  shall 
inform  the  holders  that  a  request  for  a 
new  appraisal  must  be  submitted  in 
writing  to  the  authorized  officer  and 
must  be  signed  by  a  majority  of  the 
recreation  residence  holders  within  the 
group  of  recreation  residence  lots 
represented  by  the  typical  lot  to  be 
appraised.  The  authorized  officer  shall 
also  inform  those  holders  requesting  a 
new  appraisal  that  Ln  their  request  Qiey 
must  agree  to  collectively  pay  for  one- 
half  the  cost  to  conduct  the  new 
appraisal.  In  addition,  holders  whose 
previous  appraisal  indicated  that  a  base 
fee  would  increase  more  than  $3,000 
&x)m  the  annual  fee  being  assessed  on 
October  1,  1996,  shall  be  notified  that 
they  must  include  the  following 
statement  as  a  part  of  their  request  for 
a  new  appraisal: 

We  hereby  agree  that,  if  the  new  base 
fee  established  by  the  new  appraisal  that 
we  are  hereby  requesting  results  in  an 
amount  that  is  90  percent  or  more  of  the 
fee  determined  by  the  previously 
completed  appraisal  of  this  typical  lot 
(specffically,  that  appraisal  dated 
,  with  an  estimated  fee 
,  and  an 

),  each 


obligated  to  pay  to  the  United  States  the 
following: 

1.  Thebase  fee  that  shall  be 
established  using  the  results  of  the  new 
appraisal  being  requested,  subject  to  the 
phase-in  provisions  of  section  609  of 
CUFFA;  and 

2.  The  difference  between  (a)  the 
annual  fee  that  was  paid  during 
calendar  years , , 

,  (enter  each  calendar  year 


simple  value  of  $ 

indicated  annual  fee  of  $ 

of  the  permit  holders  within  this  group 
of  recreation  residence  lots  shall  be 


begiiming  with  that  year  when  a  new 
base  fee  based  upon  the  above- 
referenced  appraisal  would  have 
otherwise  been  implemented),  and 

ending  with  calendar  year 

(enter  the  calendar  year  the  request  for 
a  new  appraisal  is  made),  and  (b)  the 
amount  that  the  annual  fee  for  each  of 
those  identified  calendar  years  would 
otherwise  have  been  had  a  new  base  fee 
been  assessed  as  a  result  of  the  above- 
referenced  appraisal,  pursuant  to  the 
phase-in  provisions  in  effect  and 
applicable  during  that  time.  This 
difference  for  those  calendar  years 

cumulatively  totals  $ ,  as 

itemized  on  the  enclosed  worksheet 
(enter  the  ciunulative  difference  and 
attach  a  worksheet  showing  how  it  was 
calculated,  itemized  for  each  of  the 
calendar  years  identified  above). 

We  agree  that  the  cumulative  amount 
identified  in  Item  #2  (above)  shall  be 
assessed  as  a  premium  fee  amount,  in 
three  (3)  equal  annual  installments,  in 
addition  to  the  phase-in  of  the  new  base 
user  fee  established  by  the  results  of  the 
new  appraisal. 

The  authorized  officer  shall,  upon 
receipt  of  a  formal  request,  initiate  a 
new  appraisal  of  the  typical  lot  in 
accordance  with  the  regulations, 
policies,  and  appraisal  guidelines 
adopted  pursuant  to  CUFFA.  The  date 
of  value  of  the  new  appraisal  shall  be 
the  same  date  of  value  as  that  identified 
in  the  appraisal  it  is  intended  to  replace. 

33.83 — Request  for  Peer  Review 
Conducted  Under  Regvilations,  Policies, 
and  Appraisal  Guidelines  Established 
Pursuant  to  CUFFA 

A  request  for  a  peer  review  of  an 
existing  appraisal  completed  since 
September  30, 1995,  shall  be  made 
within  two  years  following  the  adoption 
of  regulations,  policies,  and  appraisal 
guideline^  for  recreation  residences 
pursuant  to  CUFFA.  The  request  shall 
be  submitted  in  writing  to  the 
authorized  officer  and  must  be  signed 
by  a  majority  of  the  recreation  residence 
holders  within  the  group  of  recreation 
residence  lots  represented  by  the  typical 
lot  that  was  appraised.  The  holders 
requesting  the  peer  review  shall,  in  their 
request,  agree  to  collectively  pay  for 
one-half  the  cost  to  commission  the 
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review.  In  addition,  holders  requesting 
a  peer  review  whwe  the  appraisal  to  be 
reviewed  established  a  base  fee  that  was 
more  than  a  $3,000  annual  increase  to 
the  fee  being  assessed  the  holders  on 
October  1, 1996,  shall  include  the 
following  statement  as  a  part  of  their 
request: 

We  hereby  agree  that,  if  the  new  base 
fee  resulting  from  the  peer  review  that 
we  are  hereby  requesting  results  in  an 
amount  that  is  90  percent  or  more  of  the 
fee  determined  by  the  previously 
completed  appraisal  of  this  typical  lot 
(specifically,  that  appraisal  dated 

,  with  an  estimated  fee 

simple  value  of  $ ,  and  an 

indicated  annual  fee  of  $ ),  then 

each  of  the  permit  holders  within  this 
group  of  recreation  residence  lots  shall 
be  obligated  to  pay  to  the  United  States 
the  following: 

1 .  The  base  fee  that  shall  be  ^ 
established  pursuant  to  this  peer  review, 
subject  to  the  phase-in  provisions  of 
section  609  of  CUFFA;  and 

2.  The  difference  between  (a)  the 
annual  fee  that  was  paid  diuing 
calendar  years , , 

(enter  each  calendar  year 


beginning  with  that  year  when  a  new 
base  fee  based  upon  the  above- 
referenced  appraisal  would  have 
otherwise  been  implemented),  and 

ending  with  calendar  year 

(insert  the  calendar  year  in  which  the 
request  for  a  peer  review  is  made),  and 
(b)  the  amoimt  that  the  annual  fee  for 
each  of  those  identified  calendar  years 
would  otherwise  have  been,  had  a  new 
base  fee  been  assessed  as  a  result  of  the 
above-referenced  appraisal,  pursuant  to 
the  phase-in  provisions  in  effect  and 
applicable  diu-ing  that  time.  This 
difference  for  those  calendar  years 

cimiulatively  totals  $ ,  as 

itemized  on  the  enclosed  worksheet 
(enter  the  cxmiulative  difference,  and 
include  an  attached  worksheet  showing 
how  it  was  calculated,  itemized  for  each 
of  the  calendar  years  identified  above). 
We  agree  that  the  cvmiulative  amoimt 
identified  in  Item  #2  (above)  will  be 
assessed  as  a  premiimi  fee  amount,  in 
three  (3)  equal  aimual  installments,  in 
addition  to  the  phase-in  of  the  new  base 
user  fee  established  by  the  results  of  the 
peer  review. 

The  authorized  officer  shall 
commission  a  peer  review  of  the 
existir^  appraisal  upon  receipt  of  a 
written  request  to  do  so  and  upon 
submission  of  the  appropriate 
documentation  that  shows  that  the 
request  is  being  made  by  a  majority  of 
the  holders  affected.  The  manner  in 
which  the  peer  review  is  conducted 
shall  be  based  upon  the  membership  in 
a  professional  organization  of  the 


appraiser  who  conducted  that  appraisal 
as  follows: 

1.  Appraisals  Prepared  by  an 
Appraiser  Who  Is  a  Member  of  a  Single 
Appraisal  Sponsor  Organization  of  The 
Appraisal  Foundation.  If  the  appraiser 
who  prepared  the  appraisal  that  will  be 
reviewed  is  a  member  of  a  single 
appraisal  sponsor  organization  of  The 
Appraisal  Foundation,  the  authorized 
officer  shall  submit  the  appraisal  report, 
appraisal  review  report,  and  peer  review 
report  instructions  to  that  appraisal 
sponsor  organization  for  assignment  to  a 
member  of  an  established  panel  of 
accredited  or  designated  members 
selected  by  the  sponsor  organization  for 
the  purpose  of  peer  review.  In 
consultation  with  the  accredited  or 
designated  panel  member,  the  sponsor 
organization  shall  provide  the 
authorized  officer  an  estimate  of  total 
cost  for  the  peer  review.  The  authorized 
officer  shall  consult  with  a 
representative  of  the  permit  holders 
requesting  the  peer  review  to  determine 
if  the  holders  wish  to  proceed  with  the 
review,  based  on  the  estimated  cost.  If 

a  peer  review  is  conducted,  the  review 
report  shall  be  prepared  in  compliance 
with  the  review  instructions  provided 
with  the  existing  appraisal.  The  peer 
review  report  shall  be  confined  to  an 
evaluation  of  whether  the  original 
appraisal  report  includes  provisions  or 
procedures  that  were  implemented  or 
conducted  in  a  manner  that  is 
inconsistent  with  regulations,  policies, 
or  appraisal  guidehnes  adopted 
pursuant  to  CUFFA  and,  if  so,  which 
provisions  and  to  what  effect.  The  peer 
review  report  is  not  intended  to  be  a 
formal  techniced  appraisal  review  report 
in  compliance  with  Standards  Rule  3- 
2  of  the  Uniform  Standards  of 
Professional  Appraisal  Practice. 

2.  Appraisals  Prepared  by  an 
Appraiser  Who  Is  Not  a  Member  of  a 
Sponsor  Organization,  or  is  a  Member  of 
Two  or  More  Sponsor  Organizations  of 
The  Appraisal  Foundation,  ff  the 
appraiser  who  prepared  the  appraisal 
that  will  be  reviewed  is  not  a  member 
of  a  sponsor  organization  of  The 
Appraisal  Foimdation,  or  is  a  member  of 
two  or  more  sponsor  organizations  of 
The  Appraisal  Foundation,  the 
authorized  officer  shall  submit  the 
appraisal  report,  appraisal  review 
report,  and  peer  review  report 
instructions,  ahei  consultation  with  the 
requesting  permit  holders,  to  a  sponsor 
organization  that  has  established  a  panel 
for  peer  review  of  recreation  residence 
lot  appraisals.  If  the  authorized  officer 
and  a  majority  of  the  requesting  permit 
holders  cannot  agree  on  which  sponsor 
organization  to  solicit  for  the  peer 
review,  the  authorized  officer  shall 


make  the  decision  based  upon  a 
recommendation  from  the  Regional 
Appraiser.  The  authorized  officer  shall 
request  the  selected  appraisal  sponsor 
organization  to  assign  a  member  of  the 
established  panel  of  accredited  or 
designated  members  to  conduct  the  peer 
review.  The  authorized  officer  shall  also 
request  the  sponsor  organization  to 
provide  the  authorized  officer,  in 
consultation  with  the  accredited  or 
designated  panel  member,  an  estimate 
of  total  cost  for  the  peer  review.  The 
authorized  officer  shall  consult  with  a 
representative  of  the  requesting  permit 
holders  to  determine  if  the  holders  want 
to  proceed  with  the  review,  based  on  the 
estimated  costs.  If  a  peer  review  is 
conducted,  the  review  report  shall  be 
prepared  in  compliance  with  the  review 
instructions  provided  with  the  existing 
appraisal.  The  peer  review  report  shall 
be  confined  to  evaluation  of  whether  the 
original  appraisal  report  includes 
provisions  or  procedures  that  were 
implemented  or  conducted  in  a  manner 
that  is  inconsistent  with  regulations, 
policies,  or  appraisal  guidelines  adopted 
pursuant  to  CUFFA  and,  if  so,  which 
provisions  and  to  what  effect.  The  peer 
review  report  is  not  intended  to  be  a 
formal  technical  appraisal  review  report 
in  compliance  with  Standard  Rule  3-2 
of  the  Uniform  Standards  of 
Professional  Appraisal  Practice. 

a.  If  the  peer  review  shows  that  the 
appraisal  is  consistent  with  the 
regulations,  policies,  and  appraisal 
guidelines  adopted  pursuant  to  CUFFA, 
the  authorized  officer  shall  establish  a 
new  base  fee  using  5  percent  of  the  fee 
simple  value  of  the  typical  lot  identified 
in  the  appraisal. 

b.  If  the  peer  review  results  in  a 
determination  that  the  appraisal  was  not 
conducted  in  a  manner  consistent  with 
the  regiUations,  policies,  and  appraisal 
guidelines  adopted  piusuant  to  CUFFA, 
the  authorized  officer  shall  either 

(1)  Establish  a  new  base  fee  to  reflect 
consistency  with  the  regulations, 
policies,  and  appraisal  guidelines 
adopted  pursuant  to  CUFFA,  or 

(2)  Conduct  a  new  appraisal  in 
accordance  with  the  provisions  of 
CUFFA  if  requested  by  a  majority  of  the 
affected  holders. 


FSH  5409.12— Appraisal  Handbook 

Chapter  6 — Appraisal  Contracting 

6.5 — ^Appraisals  for  Special  Purposes 

6.53 — Recreation  Residence  Lots 

The  standard  specifications  for 
recreation  residence  lot  appraisals  shall 
be  used  Service-wide  (sec.  6.9,  ex.06). 
Do  not  modify  or  deviate  from  these 
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specifications  without  the  approval  of 
the  Washington  Office,  Director  of 
Lands. 

Require  all  appraisers  conducting  a 
second  appraisal  for  a  recreation 


residence  lot  to  submit  an  Assignment  Exhibit  07— Assignment  Agreement  for 

Agreement  (sec.  6.9,  ex.  07).  Appraisal  of  Recreation  Residence 

6.9— Exhibits  ^*^ 

Exhibit  06— Required  Specifications  for  ™-"^  cooe  34i»-i  i-p 

Appraisal  of  Recreation  Residence     • 

Lots 
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REQUIRED  SPECIFICATIONS 
FOR  APPRAISAL  OF  RECREATION  RESIDENCE  LOTS 

These  specifications  replace  Section  C  of  the  Basic  Specifications  for 
Real  Propaty  Appraisal  in  total.  They  are  intended  for  use  in  the  appraisal 
of  recreation  residence  lots.  The  procedures  for  identifying,  inventorying, 
and  preparing  for  the  appraisal  of  these  lots  are  included  in  FSH  2709. 1 1 , 
Chapter  30. 


SECTION  C-2  BASIC  SPECIFICATIONS  FOR  REAL  PROPERTY  APPRAISALS 

SECTION  C-2.1  -  GENERAL  SPECIFICATIONS 

C-2. 1(a)  -  Scope  of  Service.  The  Contractor  shall  furnish  all  materials,  supplies,  tools, 
equipment,  personnel,  travel  (except  those  to  be  furnished  by  the  Government  as  listed  in 
Section  I),  and  shall  complete  all  requirements  of  this  contract  including  performance  of 
the  professional  services  listed  herein. 

The  project  consists  of  one  or  more  self-contained  appraisal  report(s)  per  bid  item 
for  the  specified  property(ies).  For  the  purposes  of  these  specifications  ". . . .  any 
appraisal  report,  whether  identified  by  the  appraiser  as  a  self-contained  report  or  a 
summary  report,  will  be  considered  as  meeting  the  "Uniform  Standards  of  Professional 
Appraisal  Practice"  (USPAP)  requirements  for  a  'self-contained'  report  if  it  has  been 
prepared  in  accordance  with  . . ,"  the  "Uniform  Appraisal  Standards  for  Federal  Land 
Acquisitions"  (UASFLA,  2000;  Section  A).  The  report  shall  provide  an  estimate  of 
maricet  value  for  the  estate  to  be  appraised,  and  shall  conform  to  the  current  edition  of 
USPAP,  published  by  The  Appraisal  Foundation,  as  well  as  UASFLA. 
The  Contractor  may  be  provided  a  pre-determined  date  of  value  for  the  entire  project; 
otherwise,  the  date  of  the  value  estimate  shall  be  the  last  date  the  appraiser  inspected  the 
appraised  property. 

If  clarification  of  these  specifications  is  needed,  and/or  to  arrange  for  the  site 
inspection  and  pre-woik  meeting,  the  appraiser  shall  contact  the  assigned  Forest  Service 
review  appraiser. 

(Review  Appraiser) 

(Address) 

(Phone  Number) 


C-2. 1(b)  -  Appraisal  Report.  The  appraiser  selected  for  the  assignment  shall  make  a 

detailed  field  inspection  of  the  subject  property  as  identified  in  Exhibit ,  and  shall 

make  such  investigations  and  studies  as  are  necessary  to  derive  sound  conclusions  and  to 
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prepare  the  appraisal  report. 

C-2. 1(c)  -  Pre- Work  Conference:  At  the  request  of  the  assigned  Forest  Service  review 
appraiser,  the  appraiser  will  be  required  to  attend  a  pre- work  conferoice  for  discussion 
and  understanding  of  these  instructions.  The  pre-woik  conference  may  be  held  in 
conjunction  with  the  property  examination  [C-2. 1(d)]. 

C-2. 1(d)  -  Examination  Notice.  The  authorized  Forest  Service  officCT,  assigned  Forest 
Service  review  appraiser,  and  Contractor  shall  offer  to  meet  with  the  affected  pennit 
holders  to  provide  Aem  with  information  concerning  die  ^)praisal.  The  Contractor  shall 
provide  the  permit  holders  at  least  a  30-day  written  notice  in  advance  of  the  meeting.  At 
the  meeting,  holders  will  be  advised  of  the  appraisal  process,  the  method  of  appraisal,  and 
selection  of  typical  lots.  The  holders  shall  be  given  the  opportunity  and  invited  to 
provide  the  ^praiser  with  factual  or  maricet  information  pertinent  to  the  valuation  of  the 
typical  lot  or  lots.  This  information  must  be  submitted  to  the  Ck)ntractor  in  writing,  and 
shall  be  accounted  for  in  the  ^praisal  report.  Permit  holders  will  be  afforded  the 
opportunity  to  meet  the  Ck>ntractor  individually,  or  as  a  groi^. 

The  Contractor  shall  provide  the  30-day  advance  meeting  notification  by  certified 
mail,  return  receipt  requested,  of  die  date  and  approximate  time  of  the  meeting. 
Documentation  of  notification  shall  be  contained  in  the  addenda  of  the  appraisal  rqwrt. 
The  holders  shall  be  given  the  opportunity  to  accompany  the  Contractor  during  the 
scheduled  permitted  recreation  residence  lot  property  examination.  The  Clontiactor  shall 
certify  that  the  signer  of  the  report  has  personally  visited  the  ^praised  property  and  all  of 
the  comparable  transactions  used  in  the  comparative  analyses. 

C-2. 1(e)  -  Updating  of  Report.  Upon  the  request  of  the  Government,  the  Contractor  shall, 
during  a  two-year  period  following  the  date  of  the  appraisal  report,  update  the  value  as  of 

a  specified  date.  The  updated  report  shall  be  submitted  in  original  and copies 

(number  of  copies  to  be  determined)  and  shall  include  sales  data  or  other  evidence  to 
substantiate  the  updated  conclusion  of  value.  Suggested  format  shown  under  Section  C- 
2.3. 

t 

C-2.1(Q  -  Testimonv.  Upon  the  request  of  die  United  States  Attomey  or  the  Department 
of  Justice,  the  Contractor  shall,  in  any  jxidicial  proceedings,  testify  as  to  the  value  of  any 
and  all  property  included  in  the  ^praisal  report  as  of  the  valuation  date. 

C-2. 1(g)  -  Definition  of  Terms.  Unless  specifically  defined  herein  or  in  either  USPAP  or 
UASFLA,  definitions  of  all  terms  are  the  same  as  those  found  in  "The  Dictionary  of  Real 
Estate  Appraisal"  (Appraisal  Institute),  current  edition.  UASFLA  shall  take  precedence 
in  any  differences  among  definitions. 
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SECTION  C-2.2  -  TECHNICAL  SPECIFICATIONS 

Application  of  These  Specifications.  These  technical  specifications  reflect  the  standards 
for  the  appraisal  of  property  to  be  authorized  for  occupancy  as  a  recreation  residmce  lot 
by  the  Forest  Service.  The  typical  lot(s)  to  be  appraised  for  this  assignment  are  described 
in  Exhibit . 


Federal  Law  Controls.  Federal  law  differs  in  some  important  aspects  fix)m  the  law  of 
some  states.  Accordingly,  it  is  incumbent  upon  the  appraiser  to  understand  the  applicable 
Federal  law  as  it  affects  the  appraisal  process  in  the  estimation  of  market  value. 

The  Federal  law  is  reflected  in  UASFLA.  These  specifications  follow  UASFLA 
format,  with  emphasis  on  issues  of  special  concern  to  the  Forest  Service.  It  should  not  be 
construed  that  the  appraiser  is  to  consider  only  the  emphasized  items.  Appraisal  reports 
shall  be  prepared  in  compliance  with  UASFLA  standards  and  Forest  Service  j^praisal 
instructions  provided  by  the  assigned  review  appraiser. 

One  aspect  of  the  UASFLA  that  the  appraiser  should  be  aware  of  is  the  '*unit  rule." 
The  unit  rule  requires  valuing  property  as  a  whole  rather  than  by  the  sum  of  the  values  of 
the  various  interests  into  which  it  may  have  been  carved.  A  second  aspect  of  the  unit  rule 
is  that  different  elements  or  components  of  a  tract  of  land  are  not  to  be  separately  valued 
and  added  together.  Follow  direction  in  UASFLA,  Section  B-13. 

Jurisdictional  Exception  Rule.  Conflicts  between  UASFLA  and  USP AP  are  minimal. 
When  there  is  conflict,  UASFLA  takes  precedence.  It  may  be  necessary  to  invoke  tiie 
Jurisdictional  Exception  Rule  (USPAP)  to  meet  certain  standards  of  the  UASFLA  and  the 
"Cabin  User  Fee  Fairness  Act  of  2000"  (CUFF  A).  Invocation  of  the  Jurisdictional 
Excq)tion  Rule  must  include  citation  of  the  over-riding  Federal  policy,  rule,  regulation, 
or  law  that  requires  it.  The  planned  use  of  Jurisdictional  Exception  Rule  of  the  USPAP 
shall  be  discussed  with  the  assigned  Forest  Service  review  appraiser  no  later  than  the  pre- 
woric  meeting. 

Comprehensive  Review.  Federal  law  requires  review  of  all  appraisals  by  a  qualified 
review  {^raiser  to  assure  they  meet  £^plicable  {q)praisal  requirements,  including  those  in 
UASFLA,  Forest  Service  policy,  and  tiiese  specifications.  Compliance  with  USPAP  will 
also  be  reviewed.  Findings  of  deficiency  shall  be  discussed  and  corrections  requested 
once  the  q)praisal  report  has  been  delivered.  A  value  estimate  is  acceptable  for  agency 
use  only  after  the  assigned  Forest  Service  staff  review  appraiser  has  q>proved  the 
appraisal  report.  (Forest  Service  Manual  541 1) 

Freedom  of  Information  Act  Freedomof  Information  Act  and  CUFFA  provisions  will 
result  in  release  of  all  or  part  of  the  appraisal  report  to  the  public.  Prq)are  the  icjpoTt 


Federal  Register / Vol.  68,  No.  92 /Tuesday,  May  13,  2003 / Proposed  Rules 


25763 


6.9  -  EThihit  06-Continued 


accordingly: 

1 .  Analytical  methods  and  techniques  shall  be  explained  (in  so  far  as  possible)  in 
,  a  manner  understandable  to  the  public,  as  well  as  the  reviewer. 

2.  If  providers  of  information  request  confidentiality,  such  information  shall  not 
be  included  in  the  report.  Confidential  information  shall  be  made  available  to  the 
reviewer  upon  request,  but  shall  not  be  incorporated  in  a  Forest  Service  system  of 
records. 

Unit  of  Comoarisoa  The  final  estimate  of  value  shall  be  on  the  basis  of  fee  simple  value 
for  the  typical  lot,  rather  than  a  unit  price  expressed  as  a  value  per  square  foot,  per  acre, 
per  fi-ont  foot,  or  similar  unit.  Normally,  the  unit  of  comparison  in  the  appraisal  of 
recreation  residence  lots  shall  be  the  lot.  Price  per  fix)nt  foot  for  waterfix)nt  lot  may  be 
appropriate  where  it  is  demonstrated  similar  lots  are  bought  and  sold  on  a  fi-ont-foot 
basis.  However,  the  final  estimate  of  value  for  the  typical  recreation  lot  shall  be  in  terms 
of  total  fee  simple  value  for  the  lot. 

Lot.  The  appraiser  shall  identify  the  lot  to  be  £^praised  in  a  manner  that  is  consistent 
with  the  definition  of  a  lot  as  identified  at  36  CFR  251.51.  When  recreation  residence 
uses  and  facilities  occur  beyond  the  platted  boundaries  displayed  on  a  recreation 
residence  tract  map  or  beyond  "lot"  boundaries  marked  on  the  ground,  the  lot  to  be 
appraised  shall  extend  beyond  those  plotted  or  mariced  boundaries  to  include  all  National 
Forest  System  land  and  related  improvements  being  used  or  occupied  by  the  permit 
holder. 

Examples  of  uses  or  facilities  that,  in  addition  to  the  recreation  residence  itselfi  are 
considered  related  improvements  may  include,  but  are  not  limited  to: 

1 .    Ancillary  structures,  such  as  guest  cabins,  sleeping  cabins,  a  second  residence, 
and  so  forth. 


2.  Boat  docks  and  boathouses  (not  including  marinas). 

3.  Constructed  pathways,  boardwalks,  sidewalks,  stepping  stones,  brick  pavers, 
and  developed  trails. 

4.  Woodpiles,  picnic  tables,  and  campfires  sites. 

5.  Areas  of  vegetative  manipulation  and  management  conducted  primarily  for 
recreation  residence  purposes,  such  as  landsc^ing,  mowing,  mulching,  lawns,  shoreline 
stabilization,  and  so  forth. 
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Physical  Capacity  of  the  Lot  to  Accommodate  Essential  Infrastructure.  The  physical 
capadty  of  the  lot  and  s^purtenant  area  to  support  essential  infrastructure  associated  with 
recreation  residence  use,  such  as  an  appropriate  septic  system,  domestic  water  source 
(well  and  pump)  in  conformance  with  local  health  and  safety  requirements,  shall  be 
documented  in  the  s^praisal  and  reflected  in  the  value  conclusion. 

C-2.2(a)  -  Format.  The  report  shall  be  typewritten  on  bond  paper  sized  8  1/2  by  1 1 
inches  with  all  parts  of  the  report  legible  and  shall  be  bound  with  a  durable  covo*.  The 
face  of  Ae  report  shall  be  labeled  to  identify  the  appraised  property  and  to  show  the 
contract  number,  appraiser's  name  and  address,  and  the  date  of  the  {^praisal.  All  pages  of 
the  report,  including  the  exhibits,  shall  be  nimibered. 

C-2.2(b)  -  Contents.  Following  is  a  suggested  format,  based  on  UASFLA,  Although  it  is 
not  required  that  the  appraiser  strictly  adhere  to  it,  all  items  must  be  addressed.  It  should 
be  noted  that  in  most  instances,  these  specifications  reference  UASFLA  without 
reprinting  them  here.  Important  items  are  noted  below,  but  are  not  all-inclusive.  It  is 
incumbent  upon  the  ^praiser  to  read,  imderstand,  and  comply  with  UASFLA  and  these 
specifications. 

C-2.2(b)(n  -  PART  I  -  INTRODUCTION.  Follow  the  UASFLA  format. 


1.  Title  Page 

2.  Letter  of  Transmittal 

3.  Table  of  Contents 

4.  Appraiser's  Certification:  Follow  the  UASFLA  (A-4)  and  USPAP  guidelines, 
but  include  the  following: 

"I  have  made  a  personal  inspection  of  the  appraised  property  which  is  the 
subject  of  this  report  and  all  comparable  sales  used  in  developing  the 

estimate  of  value.  The  date(s)  of  inspection  was ,  and  the 

method  of  inspection  was .  (If  more  than  one 

person  signs  the  report,  this  certification  must  clearly  specify  whidi 
individuals  did  and  which  individuals  did  not  make  a  personal  inspection  of 
the  appraised  property.) 

"The  landowner  and/or  permit  holder  or  the  landowner's  and/or  permit 
holder's  representative  jointly  inspected  the  property  with  the  appraiser  on 
(date)."  (or  the  landowno*  and  permit  holder  were  invited  to  jointly  inspect 
the  propoty  and  declined). 
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"In  my  opinion,  the  market  value  (or  other  value  as  required)  is  $ 
as  of  (date) ." 

By  (AppraisCT's  signatured ^ 

Printed  Name 
State  Certification  # 

5.  Summary  of  Salient  Facts  and  Conclusions.  The  summary  ofSalient  Facts  and 
Conclusions  is  a  brief  recital  of  the  principal  facts  and  conclusions  contained  in  the 
appraisal  report.  The  purpose  is  to  offer  convenient  reference  to  the  reader.  In  addition 
to  the  reporting  requirements  found  in  UASFLA,  items  which  must  be  included  in  the 
summary  are: 

a.  Name  of  recreation  residence  tract. 

b.  Size  range  of  lots. 

c.  Authorized  use,  which  is  the  highest  and  best  use. 

d.  Improvements  furnished  by  the  Forest  Service  (or  any  other  entity  who 
is  or  was  not  a  cabin  owner)  included  in  the  appraised  value. 

e.  Estimated  value  of  each  typical  lot 

f.  Other  pertinent  facts  and  conclusions  to  provide  ease  of  use  of  the  report 
by  the  reader,  including  any  hypothetical  conditions,  extraordinary 
assiunptions,  limiting  conditions,  or  special  instructions. 

g.  Effective  date  of  appraisal. 

6.  Photographs  of  Subject.  Provide  original  color  photographs  or  high  quality 
color  copies  of  photographs  of  the  appraised  property.  Photogr^hs  may  be  a  separate 
exhibit  in  the  addenda  or  included  with  the  narrative  description  of  the  appraised  jMXjperty 
and  comparable  sales.  Show  the  following  information  widi  eadi  f^togr^: 

a.  Identify  the  photographed  scene.  Indicate  direction  of  view,  vantage  point, 
and  other  pertinent  information.  A  m^  may  be  used  to  ^low  some  of  this 
information. 

b.  The  name  of  the  photographer. 

c.  The  date  die  photograph  was  taken. 
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7.  Statement  of  Assumptiotis  and  Limiting  Conditions.  Note  the  following: 

All  appraisal  reports  submitted  to  the  Forest  Savice  for  review  become  the 
property  of  the  United  States  and  may  be  used  for  any  legal  and  proper  purpose. 
Therefore,  a  condition  that  limits  distribution  of  the  report  is  not  permitted. 

If  the  £q)praisal  has  been  made  subject  to  any  oicumbrances  against  the  {nopoty, 
such  as  easements,  that  shall  be  stated.  It  is  unacceptable  to  state  that  the  property  has 
been  appraised  as  if  free  and  clear  of  all  encumbrances,  except  as  stated  in  the  body  of  the 
report;  the  encumbrances  must  be  identified  in  this  section  of  the  report. 

The  adoption  of  an  iminstructed  assumption  or  hypothetical  condition  tiiat  results 
in  other  than  "as  is"  market  value  will  invalidate  the  ^praisal.  Include  only  factors 
relating  to  the  appraisal  problem.  Assumptions  and  limiting  conditions  that  are 
speculative  in  nature  are  inappropriate.  Do  not  include  limiting  conditions  that 
significantly  restrict  the  application  of  the  appraisal. 

In  this  section  of  the  specifications,  or  in  separate  written  instructions,  the 
contractor  must  be  instructed  as  to  necessary  hypothetical  conditions  or  extraordinary 
assumptions.  The  Contractor  shall  recognize  that  the  typical  lot  will  not  usually  be 
equivalent  to  a  legally  subdivided  lot.  The  Contractor  shall  not  select  sales  of  land  within 
developed  urban  areas  and,  in  most  circumstances,  should  not  select  a  sale  of  comparable 
land  that  includes  land  that  is  encumbered  by  a  conservation  easement  or  recreational 
easement  held  by  a  government  or  institution.  Sales  of  land  encumbered  by  an  easement 
may  be  used  in  situations  in  which  the  comparable  sale  is  a  single  home  site  and  is 
sufficiently  comparable  to  the  lot  or  lots  being  ^praised. 

"An  appraiser  cannot  make  an  assumption  or  accept  an  instruction  that  is 
unreasonable  or  misleading.  Agency  instructions  and/or  legal  instructions 
must  have  a  sound  foimdation,  must  be  in  writing,  and  must  be  included  in  the 
appraisal  report."  (UASFLAD-3) 

All  cabin-owner-provided  improvements  on  and  to  the  lot  are  excluded  fix)m 
consideration  in  the  value  conclusion. 

All  utilities,  access,  or  facilities  that,  in  accordance  with  the  inventory  of  those 
improvements,  are  identified  as  having  been  provided  by  the  cabin  owner,  or  a 
predecessor  of  the  cabin  owner,  are  to  be  excluded  from  consido^on  in  the  value 
conclusion. 

The  lot  is  appraised  as  if  held  in  private  ownoship. 
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The  hi^est  and  best  use  of  die  lot  is  its  authorized  use,  a  reo-eation  residoice  lot 

Lot  size  shall  conform  with  all  local  zomag  requirements  in  effect  on  the  date  of 
the  original  authorization  and  all  ^plicable  "grandfathering"  provisions  in  effect  on  the 
dateofvaliie. 

8.  Scope  of  the  Appraisal:  This  sectiQ|i  shall  fully  describe  the  extent  of 
investigation  and  analysis.  The  scope  of  woric  should  be  consistent  with  the  intended  use 
of  the  apprais^.  > 

9.  Purpose  of  the  Appraisal:  Note  the  following: 

A  description  of  the  property  rights  appraised  is  to  be  included  unda  factual  data 
rather  than  in  the  Purpose  section. 

Use  the  following  definition:  "Maiket  value  is  the  amount  in  cash,  or  terms 
reasonably  equivalent  to  cash,  for  which  in  all  probability  the  property  would  have  sold 
on  the  effective  date  of  the  ^>praisal,  after  a  reasonable  exposure  time  on  the  open 
competitive  market,  fix>m  a  willing  and  reasonably  knowleidgeable  seller  to  a  willing  and 
reasonably  knowledgeable  buyer,  with  neither  acting  imder  any  compulsion  to  buy  or 
sell,  giving  due  consideration  to  all  available  economic  uses  of  the  property  at  the  time  of 
the  appraisal."  (UASFLAA-9) 

This  definition  makes  no  linkage  between  the  estimated  market  value  and  exposure 
time.  A  specific  exposure  time  shall  not  be  cited  in  an  appraisal  report  prepared  under 
UASFLA  standards.  Invoke  the  Jurisdictional  Exception  Rule  to  avoid  a  violation  of 
USPAP  standards,  which  require  a  specific  exposure  time. 

The  purpose  of  the  ^praisal  is  to  determine  market  value  of  the  fee  simple  estate 
of  a  typical  lot  or  lots.  The  appraisal  will  be  used  by  the  Forest  Service  to  determine  the 
base  cabin  user  fee  required  by  the  "Cabin  User  Fee  Fairness  Act  of  2000."  fatended 
users  of  the  appraisal  are  the  Forest  Service  and  affected  cabin  owners. 

10.  Summarv  of  Appraisal  Problem 
C-2.2(bV2)  -  Part  II  -  FACTUAL  DATA 

1.  Legal  Description.  Note  the  following:  The  legal  description  is  provided  to  the 
£q)praiser  in  the  appraisal  assignment.  If  a  loigthy  description  would  disrupt  the  narrative 
flow,  it  may  be  placed  in  the  addenda  and  referenced  in  the  toct. 

2.  Property  Rights.  The  estate  appraised  is  fee  simple  titie  to  the  typical  lot 
considCTed  to  be  in  a  natural,  native  state.  Utilities,  access,  or  facilities  serving  the  lot 
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that  are  provided  by  the  agency  shall  be  included  as  features  of  the  lot  being  i^praised. 
Utilities,  access,  or  facilities  serving  the  lot  that  are  provided  by  the  cabin  owner  (or 
predecessor  of  the  cabin  owner)  shall  not  be  included  as  a  feature  of  die  lot  being 
appraised.   Utilities,  access,  or  facilities  serving  the  lot  that  are  provided  by  a  third  party 
shall  not  be  included  as  a  feature  of  the  lot  being  appraised,  unless  the  Forest  Swvice 
determines  that  the  capital  costs  have  not  been  paid  by  the  cabin  owner  (or  predecessor  of 
the  cabin  owner).  Discuss  the  effect  on  value  of  identified  reservations,  outstanding 
rights,  and  other  encumbrances. 

3.  Area,  City  and  Neighborhood  Data.  The  use  of  boilaplate  demogn^hic  and 
economic  data  is  unnecessary  and  undesirable.  Report  only  those  data  that  directly 
impact  the  market  analysis. 

a.  Area  Map.  Include  a  small-scale  map  showing  the  general  location  of  the 
appraised  property.  It  can  be  placed  here  or  in  the  addenda. 

b.  Neijifaborfaood  Map.  Show  the  £^>praised  property  and  its  immediate 
neig^boiiiood.  The  map  may  be  placed  here  or  in  the  addenda. 

4.  Property  Data.  Include  a  narrative  description  of  the  significant  land  features  of 
the  property  being  appraised.  Briefly  describe  the  typical  recreation  residence  lot  and 
group  within  the  tract  including  the  following: 

a.  Site  Description:  Dimensions,  size,  slu^,  vegetative  cover,  soil  types, 
topogrq)hy,  elevations,  wetlands,  flood  plains,  view,  timber,  water  ri^ts,  effect 
of  oicumbrances,  livestock  forage,  access,  road  fix)ntage,  utilities,  location,  or 
other  characteristics  that  may  affect  value.  A  statemoit  must  be  made  concerning 
the  existence  or  absence  of  mineral  deposits  having  a  commercial  value. 
Evidence,  if  any,  of  hazardous  substances  shall  be  described  by  the  t^ypraiser. 
The  typical  lot  is  to  be  appraised  as  though  in  a  natural,  native  state,  defined  by 
CUFFA  as  being  free  of  any  improvements  at  the  time  the  lot  or  site  was  first 
authorized  for  recreation  residence  use  by  the  agency. 

b.  Improvements:  Note  that  the  recreation  residence  is  owned  by  the  permit 
holder  and  that  only  the  underlying  National  Forest  System  land  is  being 
q>praised.  The  Contractor  shall  be  provided  applicable  information  contained  in 
the  invCTtory  of  improvements  relating  to  the  lot  being  ^jpraised. 

c.  Fixtures 

d.  Use  History:  Ten-year  history  required. 

e.  Sales  History:  Include  a  ten-year  record  of  all  sales  of  the  {^>iM:tused 
property  and,  if  die  information  is  available,  offers  to  buy  or  sdl.  If  no  sale  has 


Federal  Register / Vol.  68.  No.  92 /Tuesday,  May  13,  2003 / Proposed  Rules 


25769 


6.9  -  Exhibit  06~Contuined 

occurred  in  the  past  ten  years,  the  appraiser  shall  report  the  last  sale  of  flie  property, 
irrespective  of  date. 

f.  Zoning  and  Other  Land-use  Restrictions:  Federal  lands  must  be  appraised  under 
the  assumption  that  they  are  already  in  non-Federal  ownership  and  zoned 
consistent  with  similar  non-Federal  properties  in  the  market  area.  The 
appraiser  shall  identify,  in  addition  to  zoning,  all  other  land-use  and  environmental 
regulations,  outstanding  rights,  and  reservations  that  have  an  impact  on  the  highest 
and  best  use  and  value  of  the  property. 

g.  Appraised  Property  Map  or  Plat:  Show  the  dimensions  and  topogr^hy  of  the 
appraised  property  in  detail  on  a  large-scale  topographic  map,  at  least  2  inches  to 
the  mile.  The  map  may  be  placed  here  or  in  the  addenda. 

C-2.2(bX3)  -  Part  III  -  DATA  ANALYSES  AND  CONCLUSIONS 

1 .  Analysis  of  Highest  and  Best  Use.   The  identified  highest  and  best  use  shall  be 
the  authorized  use;  a  lot  suitable  for  use  as  a  recreation  residence  site.  No  other  potential 
highest  and  best  use  shall  be  consido^  or  discussed  in  the  appraisal  report.  Most 
recreation  residence  sites  were  audiorized  prior  to  all  forms  of  local  zoning  in  their 
respective  maricet  areas.  "Grandfathering"  requirements  recognized  by  local  zoning 
authorities  shall  repsesent  the  capacity  of  the  lot  to  meet  current  State  and  local 
government  zoning  and  land  use  requiremoits. 

2.  Value  Estimate  by  the  Sales  Comparison  Approach.  Nearby  arms  length 
transactions,  comparable  to  the  land  under  appraisement,  reasonably  current,  are  the  best 
evidence  of  maricet  value.  The  Federal  courts  recognize  the  sales  c(Hnparison  ^)proach 
as  being  normally  the  best  evidence  of  maricet  value.. 

Analyze  the  last  sale  of  the  subject  property,  if  relevant.  If  not  used,  explain  why. 
An  unsupported  claim  that  a  sale  of  the  subject  property  was  a  forced  sale,  or  is  not 
indicative  of  its  current  value,  is  unacceptable.  (U  ASFLA  B-5) 

When  supportable  by  market  evidence,  the  use  of  quantified  adjustments  is 
preferred.  Percentage  and  dollar  adjustments  may,  and  often  should,  be  combined. 
Resort  to  qualitative  adjustmoits  only  when  there  is  inadequate  market  data  to  support 
quantitative  adjustments.  Factors  that  cannot  be  quantified  are  dealt  with  in  qualitative 
analysis.  When  quantitative  and  qualitative  adjustments  are  both  used  in  the  adjustment 
process,  all  quantitative  adjustments  should  be  made  first. 

Include  a  sales  adjustment  chart  summarizing  the  adjustments  and  showing  the 
final  adjusted  sale  prices  and  how  the  sales  compare  with  Ae  subject  property.  Utilities, 
access,  or  facilities  serving  a  lot  that  are  provided  by  the  agency  shall  be  included  as 
features  of  the  lot  being  appraised.  Utilities,  access,  or  facilities  serving  a  lot  that  are 
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provided  by  the  cabin  owner  (recreation  residence  permit  holder)  shall  not  be  included  as 
a  feature  of  the  lot  being  appraised.  Utilities,  access,  or  fecilities  SCTving  a  lot  that  are 
provided  by  a  third  party  shall  not  be  included  as  a  feature  of  the  lot  being  appraised 
unless  the  agoicy  determines  that  the  capital  costs  have  not  beoi  or  are  not  being  paid  by 
the  cabin  owner  (or  a  predecessor  or  the  cabin  owner). 

In  a  case  where  any  comparable  sale  includes  utilities,  access,  or  facilities  tbat  are 
to  be  excluded  in  the  appraisal  of  the  subject  lot,  the  price  of  the  comparable  sale  shall  be 
adjiisted,  as  appropriate. 

In  selecting  comparable  sales,  the  appraiser  shall  recognize  that  the  typical  lot  will 
not  usually  be  equivalent  to  a  legally  subdivided  lot.  The  appraiser  shall  not  select  sales 
of  comparable  land  that  are  within  developed  uiban  areas  and  should  not,  in  most 
circumstances,  select  a  sale  of  comparable  land  that  includes  land  that  is  encumbered  by  a 
conservation  or  recreational  easemoit  that  is  held  by  a  govemmait  or  institution,  excq>t 
land  that  is  limited  to  use  as  a  site  for  one  home. 

The  Contractor  shall  use  the  following  adjustment  process  outlined  in  Section 
606(b)(4)(C)  of  CUFFA:  - 

The  appraiser  shall  consider,  and  adjust  as  appropriate,  the  price  comparable  sales 
for  typical  lot  value  differences  which  include,  but  are  not  limited  to: 

a.  Differences  in  the  locations  of  the  parcels. 

b.  Accessibility,  including  limitations  on  access  attributable  to  weather,  the 
conditions  of  roads  and  trails,  restrictions  imposed  by  the  agency,  or  other  factors. 

c.  The  presence  of  marketable  timber. 

d.  Limitations  on,  or  the  absence  of,  services  such  as  law  oiforcement,  fire 
control,  road  maintenance,  or  snow  plowing. 

e.  The  condition  and  regulatory  compliance  of  any  site  improvements. 

f.  Any  other  typical  value  influences  described  in  standard  appraisal  literature. 
The  documentation  of  each  comparable  sale  shall  include: 

•  Parties  to  the  transaction 

•  Date  of  transaction 

•  Confirmation  of  the  transaction  with  buyer,  seller,  broker,  or  other 
person  having  knowledge  of  the  price,  terms,  and  conditions  of  sale 
(all  transactions  must  be  verified  with  a  party  to  the  sale) 
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Market  ocposurie 

Buyer  motivation 

Location 

Size 

Legal  description 

Property  rights  conveyed 

Consideration 

Financing  terms 

Sale  conditions,  such  as  arm's  length  or  distressed 

bnprovanents,  including  their  condition  and  regulatory  compliance 

Physical  description  (accessibility,  including  limitations  on  access 

attributable  to  weather,  road  or  trail  condition,  and  restrictions  on 

use;  topography,  vegetative  cover  and  the  presence  of  marketable 

timber,  water  influence;  and  other  characteristics) 

•  Limitation  on,  or  the  absence  o^  services  such  as  law  enforcement, 
fire  control,  road  maintenance,  or  snow  plowing 

•  Non-realty  items 

•  Economic  characteristics 

•  Zoning,  including  setback  requirements 

•  Subdivision  covenants 

•  Current  use 

•  Intended  use 

•  Photographs 

Include  a  list  of  the  sales  considered,  but  not  actually  used,  in  the  addaida.  Cite 
pertinent  facts  such  as  date,  size,  buyer  and  seller,  price,  terms,  location,  and  explain  why 
each  sale  was  not  used. 


The  appraise*  shall  adha%  to  UASFLA  direction  potaining  to  comparable  sales 
requiring  extraordinary  verification  and  weighting  considerations.  These  include  sales  to 
governmental  agencies,  sales  to  oivironmental  organizations,  sales  to  parties  desiring  to 
exchange  the  land  to  the  government,  distressed  sales,  and  other  atypical  or  non-arm's 
length  sales.  (UASFLA  Sections  B-4,  D-9) 

The  {^raiser  must  interpret  the  foregoing  data,  analyses,  and  estimates  and  state 
the  reasons  why  the  conclusion  is  the  best  indication  of  the  maiket  value  for  the  typical 
lot.  The  indications  given  by  the  various  sales  cited  and  compared  shall  be  analyzed 
individually  to  reach  the  final  estimate  of  value  showing  which  sale  or  sales  were 
considered  most  comparable  and  provided  the  most  reliable  estimate  of  value  for  the 
typical  lot. 
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C-22(b)(4)  -  Part  IV  -  EXHIBITS  AND  ADDENDA 

Include  the  following  items  as  applicable  to  the  appraisal  problem  if  not  included 
in  the  body  of  the  report: 

1 .  Maps.  Maps  shall  clearly  identify  the  properties  and  be  of  sufficient  quality  to 
enable  the  reviewer  to  locate  the  properties  on  the  ground.  Maps  shall  be  dated,  include  a 
legend,  scale,  and  north  arrow.  The  original  copy  of  the  report  MUST  contain  original 
m^)s  or  vivid  color  copies. 

a.  Area  Map  -  Small  scale  map  showing  the  general  location  of  the  subject 
market  area. 

b.  Neighborhood  Map  -  This  map  shall  show  the  appraised  property  and  its 
immediate  neighborhood. 

c.  Tract  Map  or  Plat  -  This  shall  be  a  large-scale  (2-inch/mile)  USGS  or  similar 
quality  map  that  clearly  shows  the  appraised  property  and  pertinent  physical 
features  such  as  roads,  streams,  and  improvements. 

d.  Recreation  Residence  Tract  Plat  -  This  map  will  be  furnished  by  the  Forest 
Service,  if  available.  The  map  generally  depicts  tract  groupings  and  typical  lot(s) 
within  a  grouping. 

e.  Comparable  Sales  Location  Map -This  map  shall  show  the  location  of  the 
appraisal  property  and  the  sales.  Delineate  the  boundaries  of  the  appraised 
properties  and  comparable  sales  when  the  map  is  of  sufficient  scale  to  be 
meaningful.  If  all  pertinent  comparable  sales  cannot  be  shown  on  the  same  map  as 
the  appraised  property,  a  smaller-scale  map  (such  as  a  state  road  map)  may  be 
incliided  in  addition  to  the  larger  scale  map. 

2.  Sale  Transaction  Forms.  Include  a  completed  form  showing  all  information  for 
each  comparable  transaction  used  in  the  appraisal.  Include  a  plat  (if  available),  a  USGS 
topographic  map  (if  appropriate),  and  color  photo(s)  of  each  sale.  The  transaction 
number  must  match  the  number  of  the  transaction  listed  in  the  report. 

3.  Legal  Description.  Include  a  full  legal  description  of  the  propoty  ^praised  if 
not  shown  in  the  narrative  section  of  the  report. 

4.  Title  Information.  Include  a  copy  ofthe  statement  of  interest  (status  report)  for 
the  Federal  land,  if  provided. 

5.  Photographs.  Provide  quality  color  photographs  of  the  appraised  property  and 
all  comparables  in  the  original  and  all  copies  ofthe  final  report.  Photographs  may  be  a 
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separate  exhibit  in  the  addenda  or  included  with  the  narrative  description  ofthe  q)praised 
property  and  comparable  sales.  Show  tiie  following  information  with  each  photogn^h: 

a.  Identify  the  photographed  scoie.  Indicate  direction  of  view,  vantage  point,  and 
other  pertinent  information.  A  map  may  be  used  to  show  some  of  this 
information. 


b.  The  name  ofthe  photographer. 

c.  The  date  the  photograph  was  taken. 

6.  Authorization.  A  copy  of  the  recreation  residence  permit  for  each  typical  lot 
included  in  the  appraisal  report.  In  the  case  of  multiple  permits,  the  face  page  only  may 
be  included  so  long  as  at  least  one  set  of  standard  clauses  is  included. 

7.  Records.   Copies  of  written  commimications  with  the  Forest  Service  and  with 
cabin  owners.     Include  meeting  notices,  receipt  of  meeting  notification,  record  of 
attendance  at  meetings  widi  tiie  appraiser,  notes  regarding  participation  by  cabin  owno^ 
at  site  inspections,  and  other  correspondence  from/to  cabin  owners  or  the  Forest  Swvice. 

8.  Referaices.  List  sources  of  data,  including  documents  and  individuals. 

9.  Qualifications  ofthe  Appraiser.  Include  the  qualifications  ofall£4)in^sa^  or 
technicians  who  made  significant  contributions  to  the  completion  ofthe  appraisal 
assignment.  The  appraiser(s)  must  provide  evidence  of  compliance  with  the  cotification 
requirements  ofthe  state(s)  where  the  properties  are  located. 

10.  Assignment  Agreement.  Include  a  copy  ofthe  AssignmoitAgreanent 
provided  by  the  Forest  Service  and  executed  by  the  appraiser,  (ex.  07) 

SECTION  E  -  INSPECTION  AND  ACCEPTANCE 

Ell.  Agriculture  Acquisition  Regulation  (48  CFR  Chapter  1),  Qause  52.246-4, 
Inspection  of  Services  -  Fixed  Price  (Apr  84)  (FSH  6309.32-AGAR  52.246-4)  shall  be 
the  basis  of  inspection  and  acceptance. 

SECTION  F  -  DELIVERIES  OR  PERFORMANCE 

Eli.  Time  for  Contract  Performance. 

The  Contractor  shall  submit  to  the  assigned  Forest  Service  stafif  review  ^)praiser, 

original  and copy(ies)  ofthe  original  q>praisal  report  for  approval  within 

days  ofthe  Notice  to  Proceed.  The  review  ^praiser  will  then  review  the  final  ^)praisal 
report  for  accq)tance  or  recommend  revisions.  If  revisions  are  necessary,  the  revised 
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report  shall  be  submitted  within days  of  notification. 

F-2.  Contract  time  will  proceed  according  to  the  following  phases.  Upon  the  completion 
of  one  phase  remaining  contract  time  shall  not  be  carried  forward. 

PHASE  1  - Calendar  days  -  The  Contractor  shall  submit  to  the  Govemmait 

copy(ies)  of  the  appraisal  report.  The  j^praisal  report  shall  be  submitted  to  the 
Contracting  Officer  (CO)  within  30  calendar  days  after  the  date  of  value,  unless 
otherwise  specified  in  writing  by  the  CO  or  Contracting  Officer's  Representative  (COR), 
who  is  usiially  the  assigned  Forest  Service  review  appraiser. 


PHASE  2  - 


Calendar  days  -  The  Government  shall  review  the  original  appraisal 


report  for  acceptance. 

« 

PHASE  3  - Calendar  days  -  The  Contractor  shall  correct  any  deficiencies,  if  any, 

and  submit  the  revised  appraisal  report  to  the  Government. 

PHASE  4  - Calendar  days  -  The  Government  shall  review  the  revised  appraisal 

report  for  acceptance. 

F-3.  Pre-work  Conference.  A  pre-woik  meeting  between  the  assigned  Forest  Service 
review  appraiser  and  the  Contractor  is  required,  preferably  during  the  site  examination 
with  the  permit  holder  present. 

SECTION  G  -  CONTRACT  ADMINISTRATION  DATA 

G-1.  Method  of  Measurement.  The  unit  ofmeasurement  is  designated  in  the  Schedule  of 
Items,  Section  B  of  the  Contract. 

G-2.  Measurement  shall  be  made  for  each  item  or  unit  of  work  as  shown  in  the  Schedule 
of  Items,  completed  as  described  in  the  Specifications  and  Supplements  thereto. 

G-3.  Payment  for  contract  work  shall  be  made  only  for  items  listed  in  the  Schedule  of 
Items.  All  other  wodc  shall  be  considered  incidental  and  included  in  the  payment  of  the 
items  listed  in  the  Schedule  of  Items. 

G-4.  Payment  shall  be  made  upon  receipt  and  approval  of  the  final  ^>praisal  report. 
Typically,  no  progress  payments  shall  be  made.  However,  partial  payments  in  an  amount 
not  less  than  50  percent  of  the  total  price  may  be  authorized  if  the  technical  review  period 
shall  be  extensive  due  to  the  complexity  of  the  appraisal  problem. 

G-5.  Payment  for  updating  shall  be  at  a  fixed  fee  that  may  be  agreed  upon  at  the  time  the 
updating  is  requested. 
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6.9  -  Kxhihit  06-Continued 

G-6.  Payment  for  testimony  shall  be  at  a  fixed  fee  to  be  negotiated  at  the  time  the 
testimony  is  requested.  Travel  expenses  shall  be  paid  at  a  rate  not  to  exceed  Federal 
Govemm^it  travel  allowances. 

G-7.  At  the  Contractor's  request,  the  COR  and  the  Contractor  shall  jointly  prq)are  Form 
6300-30,  Contract  Payment  Estimate  and  Invoice,  for  the  signature  of  the  Contracting 
Officer  for  payment.  It  is  not  necessary  for  the  Contractor  to  submit  any  oiher  Invoice  or 
Statement. 

G-8.  Basis  of  Payment.  The  accepted  quantities  shall  be  paid  for  at  the  contract  unit 
price  for  die  items  shown  in  the  Sdiedule  of  Itons. 

G-9.  All  submitted  q^praisal  reports  become  the  property  of  the  United  States  and  may 
be  used  for  any  legal  and  proper  purpose. 

The  Government  shall  furnish  the  following  at  the  Supervisor's  Office  in , 

at  the  Contractor's  request  after  the  award: 


I-l.  Use  of  aerial  photographs  of  the  appraised  property  and  of  such  other  aerial 
photographs  as  are  available.  (To  be  returned  to  the  COR  upon  completion  of  the 
appraisal,  if  not  included  as  an  exhibit  to  the  report). 

t2.  Copies  of  pertin«it  Forest  Service  administrative  maps  as  available  for  use  in  the 
appraisal  report. 

1-3.  Current  Forest  Service  Land  Status  Reports  covering  the  Federal  lands,  if  not 
previously  furnished. 

M.  Copies  of  pertinent  documents  relevant  to  the  assignment  from  the  special-use  folder 
not  previously  provided. 
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ASSIGNMENT  AGREEMENT  FOR  THE  APPRAISAL  OF 
RECREATION  RESIDENCE  LOTS 

Typical  Lot 

(Name)  Summer  Home  Group  or  Tract 


I,  (  Name  of  contract  apprMser  ).  of  (  Address  ),  have  received  a  written  copy  of 
the  recreation  residence  lot  appraisal  instructions  for  the  (Name)  National  Forest. 
These  instructions  were  prepared  by  assigned  Forest  Service  staff  review  appraiser 
(  Name  and  accreditation  ).  My  work  in  compliance  with  those  instructions  will  be 
reviewed  by  her/him  for  compliance  with  the  appraisal  standards  cited  below.  She/he 
will  apply  the  same  review  requirements  to  my  appraisal  that  was  applied  to  the  original 
appraisal  of  the  typical  lot.  (Last  sentence  applicable  only  with  second  appraisals.) 

I  agree  to  abide  by  the  written  instructions,  including  the  format  in  which  my  appraisal 
must  be  documented. 

I  understand  that  the  date  of  value  for  this  assignment  is     (Date) 

I  understand  the  full,  complete,  and  accurate  definition  of  the  appraisal  problem. 

I  shall  abide  by  the  Uniform  Standards  of  Professional  Appraisal  Practice,  the  Uniform 
Appraisal  Standards  for  Federal  Land  Acquisitions,  the  appUcable  sections  of  the  Cabin 
User  Fee  Fairness  Act  of  2000,  the  laws  of  the  State  of         (State)  under  which  I 

am  certified  as  a  general  appraiser,  and  the  code  of  professional  ethics  and  standards  of 
professional  practice  of  those  appraisal  organizations  to  which  I  belong. 

I  accept  the  requirements  of  this  appraisal  assignment  that  are  imposed  by  Federal 
statutes  and  regulations.  Forest  Service  policies  and  procedures,  and  instructions  unique 
to  this  assignment. 


(Signature  of  Contractor) 


(date) 


(typed  name  and  accreditation  of  Contractor) 
(State  ^>praiser  certification  information) 
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CUFFA 
Reference 

Forest  Service 
Manual  or 
Handbook 
Directive 

Current  Direction 

Proposed  Direction 

Section  604 

FSM  2340.5  - 
Definitions 

Nous 

Adds  definition  for  "caretaker 
cabia"  A  caretaker  cabin  is  a 
residence  occiq>ying  a  lot  within  a 
recreation  residence  tract  that  is 
being  used  to  provide  caretaker 
services  and  security  to  the 
recreation  residences  within  that 
tract 

Sections  602  and 
603 

FSM  2347.1- 

Recreation 

Residences 

This  section  provides  that 
recreation  residences  are  a 
valid  use  of  National  Forest 
System  lands  and  an 
inqxwtant  coaqxment  of  the 
overall  National  Forest 
recreation  program. 

Maintains  existing  language,  but 
adds  directicMi  that  dir  Forest 
Service  shall,  to  the  maximum 
extent  practicable,  manage  the 
recreation  residence  program  to 
preserve  die  c^jportimity  for 
individual  and  £umly-onented 
recreation. 

Sections  604  and 
607(b) 

FSM  2347.12- 
Caretaker  Cabin 

This  section  is  currendy 
tided  "Caretaker 
Residences"  and  provides 
that  land  fees  for  a  caretaker 
residence  is  25  percent  more 
than  the  fee  for  a  recreation 
residence. 

Changes  section  caption  to 
"Caretaker  Cabins,"  and  retains 
direction  for  authorizing  a  caretaker 
cabin.  FSM  2347.12b  provides  diat 
a  fee  for  a  caretaker  cabin  is  the 
same  as  a  fee  for  use  of  the  same  lot 
as  a  recreation  residence. 

Section  606 

FSM  2721.23d- 

Fee 

Determination 

This  section  establishes  a 
20-year  appraisal  cycle. 

Establishes  a  10-year  appraisal 
cycle. 

FSH2709.il, 
Section  33 

This  section  is  currendy 
tided  "Recreation  Residence 
Fees." 

Changes  caption  to  "Recreation 
Residence  Lot  Fees." 

Section  604 

FSH2709.il, 
Section  33.05  - 
.  Definitions 

None 

Adds  a  section  that  defines  "cabin," 
"recreation  residence  lot,"  "market 
value,"  "tract,"  "typical  lot," 
"recreation  residence,"  and  "natural, 
native  state." 

Sections  606 
through  608 

FSH2709.il, 
Section  33.1- 
Base  Fees  and 
Annual 
Adjustments 

This  section,  currendy  "Base 
Fees  and  Indexing," 
provides  for:  (1)  appraisals 
conducted  between  1978  and 
1982  to  be  used  as  die  basis 
for  establishment  of  the  base 
foe  and  adjusted  forward 
using  the  Implicit  Price 
Deflator-  Gross  National 
Product(IPD-GNP);(2)a 
phase-in  iqwn  adoption  of 
die  1988  recreation 

Changes  die  caption  to  "Base  Fees 
and  Annual  Ac^ustments,"  and 
references  appraisal  procedures 
addressed  in  proposed  sections 
33.lldirough33.13. 

c 
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CUFFA 
Reference 

Forest  Service 
Manual  or 
Handbook 
Directive 

Current  Direction 

Proposed  Direction 

residence  policy,  (3)  annual 
indexing  using  IPD-GNP; 
(4)  maximum  annual 
adjustments  ba.sed  on 
indexing  of  10  percent;  (5) 
adding  to  the  base  fee  for 
additional  structures  on  the 
recreation  residence;  and  (6) 
appraisal  cycles  established 
every  20  years. 

Direction  in  this  would 
either  be  removed  or  moved 
to  other  proposed  sections, 
including  direcdon  on:  (1) 
base  fees  (sec.  33.11);  (2) 
idiase-in  provisions  (sec. 
33.12);  (3)  annual  indexing 
(sec.  33.13);  (4)  maximum 
annual  adjustments  (sec. 
33.13);  (5)  establishing  die 
appraisal  cycle  (sec.  33.11); 
and  (6)  direction  for 
additional  sleeping 
structures  on  the  recreation 
residence  (sec.  33.1 1). 

* 

Sections 

606(bX4XD)  and 
607(a) 

» 

FSH2709.il, 
Section  33.11- 
Establishing  New 
Base  Fee 

This  section,  currendy  "Fee 
Credit,"  provides  for  a  fee 
reduced  by  the  amount  of 
any  unused  or  remaining 
credits  due  holders  under 
provisions  of  the 
i^ropriadons  Acts  for 
fiscal  years  1983  dirough 
1986.  The  current  direcdon 
in  section  33.11  would  be 
removed,  since  fee  credits 
have  long  since  been 
depleted  because  they  were 
applied  in  the  billing  years 
immediately  after  adoption 
of  die  1988  policy. 

This  section  replaces  the  now 
obsolete  direction  concerning  fee 
credit,  and  instead  provides  that  the 
base  fee  for  a  recreation  residence 
lot  shall  be  S  percent  of  the  market 
value  of  the  lot  as  determined  by 
appraisal.  It  eliminates  direction 
(currendy  found  in  sec.  33. 1,  para. 
S)  directing  that  a  premium  of  25 
percent  of  die  base  fee  or  S 1 00 
whichever  is  greater,  be  added  to  the 
base  fee  for  each  sleeping  structure 
on  a  recreation  residoice  (in 
addition  to  the  recreation  residence). 
This  section  also  provides  that  the 
base  fee  shall  be  recalculated  once 
every  10  years. 

Section  609 

FSH2709.il, 
Section  33.12- 
Phase-in  of  Base 
Fee 

Current'policy  provides  for 
only  a  one-time  phase-in  of 
the  fees  when  the  recreation 
residence  policy  was 
adopted  in  1988  (sec.  33.1). 

This  new  section  would  provide 
direction  for  inq>lenienting  the 
phase-in  provision  of  CUFFA, 
directing  a  phase-in  of  fees 
whenever  the  establishment  of  a  new 
base  fee  results  in  an  increase  of 
more  than  100  percent  to  a  holder's 
most  recent  annual  fee.  The  section 
includes  an  example  to  demonstrate 

CUFFA 

Forest  Sennce 

Current  Direcdon 

Proposed  Direction 

Reference 

Manual  or 

Handbook 

Directive 

how  the  phase-in  would  be  applied 

■ 

when  a  base  fee  results  in  more  than 
a  100  percent  increase  of  an  annual 
fee. 

Section  608(d) 

FSH2709.il, 

(Durrent  direction  on  annual 

The  Forest  Service  will  continue  to 

Section  33.13 - 

adjustments  to  recreation 

use  existing  policy  for  annually 

Annual 

fesidence  fees  is  contained 

indexing  recreation  resideiK^e  rental 

Adjustments  of 

in  section  33. 1  and  provides 

fees,  using  the  2"^  quarter  to  2"^ 

Recreation 

that  the  base  fee  is  adjusted 

quarter  change  in  the  BPD-GDP. 

Residence  Fees 

annually  using  the  IPD- 

However,  tiiis  section  directs  the 

GNP,  with  a  10  percent 

implementation  of  a  maximtmi 

annual  maximum  increase 

adjustment  of  S  percent  in  those 

cap 

years  in  which  the  annual  change  in 
the  IPD-GDP  index  exceeds  5 
percmt,  as  provided  in  sectKMi 
608(d)  of  CUFFA.  Whenever  the 
annualize  change  in  the  IPE>-GDP 
exceeds  5  percent,  then  the 
maximunf  annual  adjustment  in  the 
rental  fee  for  such  years  will  be  S 
percent,  and  that  part  of  die 
adjustment  in  excess  of  5  percent 

( 

will  be  applied  in  the  next  annual 
rental  fee  payment  ^Alien  the  index 
change  is  less  than  S  percent  This 
section  includes  two  exan:q>les  to 

1 

^ 

demonstrate  how  rental  fee  increases 
in  excess  of  5  percent  would  be 
applied  when  the  annualized  change 
in  the  IPD-GDP  exceeds  5  percent 

(NOTE:  Approxmudely  two  years 
afier  ad<^ting  the  proposed  rule  and 
proposed  directives  in  this  notice, 
the  Forest  Service  will  develop 
policy  to  annually  adjust  recreation 
residence  rental  fees  using  die 

• 

rolling  5-year  average  of  the  "Index 
of  Agricidture  I  and  Prices" 
published  by  the  Dq>artment  of 
Agriculture,  as  directed  in  section 
of  608  (a)  and  (b)  of  CUFFA.) 

■ 
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CUFFA 
Reference 

Forest  Service 
MamtuUor 
Handbook 
Directive 

Current  Direction 

Proposed  Direction 

Section  607  (c) 
and(d) 

FSH2709.il, 
Section  33.2  - 
Fees  When 
Determination  is 
Made  To  Place 
Recreation 
,l3sidence  on 
Tenure 

The  section,  currently  "Fees 
on  Nonrenewal,"  provides 
direction  on  determuung 
fees  for  recreation 
residences  when  a  decision 
is  made  to  discontinue  that 
use. 

This  section  clarifies  current 
directi<m  on  fees  \^ien  a  decision  is 
made  to  discontinue  the  recreation 
residence  use  by  providing  specific 
instructions  for  the  assessment  of 
land  use  fees  after  a  holder  has  been 
provided  with  a  minimum  10  years 
of  advance  notice  of  the  agency's 
decision  to  discontinue  the  holder's 
recreation  residence  use.  The 
proposed  directive  includes  a  table 
that  demonsti'ates  how  the  fee  is 
reduced  by  10  percent  each  year 
during  the  last  ten  years  of  the 
permit  term.  This  section  also 
provides  a  process  for  recapturing 
fees  that  were  forgone,  should  a 
subsequent  decision  is  made  by  the 
agency  not  to  discontinue  the 
recreation  use  but  allow  it  to 
continue 

Section  607(e) 

FSH2709.il, 
Section  33.3  -Fee 
When  Recreation 
Residence  Use  Is 
Terminated  or 
Revoked  as 
Result  of  Acts  of 
God  or  other 
Catastrophic 
Events 

This  section  currently 
"Appraisals,"  provides 
direction  on  ^>praiser 
qualifications  (sec.  33.31) 
and  establishing  a  recreation 
residence  lot  value  (sec. 
33.32).  Direction  currently 
contained  in  sections  33.3 
through  33.32  would  be 
revised  and  incorporated  in 
proposed  sections  33.4 
through  33.72,  with 
considerably  more  detail 
than  the  current  direction  in 
this  section. 

This  section  provides  agency 
direction  concenung  fee  obligations 
of  the  holder  in  the  event  of  a 
catastrophe  or  an  "act  of  God"  that 
precludes  the  recreation  residence 
fix)m  being  safely  used  and  occiq)ied 
for  recreation  residence  purposes.  It 
directs  that  in  such  an  event,  the  fee 
obUgations  of  the  holder  shall 
terminate  as  of  the  date  of  the  event 
or  occurrence,  and  provides  for  a 
refund  of  a  prorated  portion  of  the 
fee  diat  has  ahvady  been  paid  for  the 
billing  year  in  \tduch  the 
catastrophic  event  occurred. 

Section  606 

FSH2709.il, 
Section  33.4  - 
Establishing  Fair 
Market  Value  of 
Recreation 
Residence  Lot 

Cmreni  direction  concerning 
the  qualifications  of  an 
appraiser,  conducting 
appraisals,  and  establishing 
the  value  of  a  recreation 
residence  lot  is  contained  in 
sections  33.3  through  33.32. 

This  section  provides  technical 
considerations  and  the  procedures  to 
be  followed  \v1ien  appraising  a  ' 
recreation  residence  lot 

Paragraph  1  directs  that  appraisals 
be  conducted  by  either  a  staff  or 
contract  appmset  who  is  licensed  to 
practice  in  the  State  in  \(iiich  the 
recreation  residence(s)  to  be 
^)praised  are  located.  It  directs  that 
the  selection  of  a  staff  or  contract 
appraiser  be  based  on  the 
individual's  having  had  adequate 
training  and  demonstrated 
competence  to  conduct  the  appraisal 
assignment  It  also  directs  diat  the 
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CUFFA 
Reference 

Forest  Service 
Manuaior 
HanOpook 
Directive 

Current  IXrection 

Proposed  IMrection 

. 

appraiser  sign  an  "Assignment 
Agrecmenf '  as  provided  in  FSH 
5409.12,  section  6.9,  exhibit  07(8ec 
below). 

• 

.     ■ 

Paragra^  2  directs  that  the 
appraiser  evaluate  the  maiicet  value 
of  the  fee  sinq)le  estate  of  die  lot, 
and  diat  the  access,  utilities,  and 
facilities  that  service  the  lot  to  be 
appraised  that  had  been  paid  for  by 
either  the  Forest  Service  or  a  third 
party,  be  included  as  features  of  the 
lot 

' 

Paragreq}h  3  directs  that  only 
previously  selected  typical  lots  be 
tqppraised,  pursuant  to  section  33.41. 

1 

Paragraph  4  directs  diat  the 
authorized  officer  shall  provide  the 
appraiser  with  an  inventory  of 
utilities,  access,  and  facilities 
servicing  each  typical  lot  to  be 
appraised,  as  provided  in  section 
33.42. 

» 

Paragnq>h  S  inchides  an  itemized 
listing  of  the  standards  and 
provisions  for  v(iiich  conqiliance  is 
required  in  conducting  ami 
preparing  die  appraisal 

Paragraphs  6  and  7  provide  direction 
for  identifying  and  selecting  sales  of 
conqiarable  land  in  iq^raising  the 
value  of  a  typical  lot 

Paragnqrii  8  includes  a  listing  of 
typical  value  influences  that  the 
ai^raiser  must  consider  in  adjusting 
the  prices  of  conparable  sales  in  die 
appraisal  of  a  typical  lot 

- 

Paragnq^  9  directs  diat  die 

initiate  a  meeting  with  all  affected 
permit  holders  prior  to  conducting 
an  appraisal,  spedBes  how  to  notify 

«4iat  to  advise  die  hokkn  at  die 
meeting.  This  paragraph  also  directs 
the  appttasa  to  give  affected  holders 
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CUFFA 
Reference 

Forest  Service 
Manual  or 
Handbook 
Directive 

Current  Direction 

Proposed  Direction 

advance  notice  of  the  q>praiser's 
field  visit  to  the  recreation  residence 
(or  lots)  being  appraised,  and  that 
the  holders  be  given  the  opportumty 
to  be  present  during  that  lot  visit 

Section  606 

FSH2709.il, 
Section  33.41- 
Selection  and 
Appraisal  of 
Typical  Lot 

Current  direction  concerning 
typical  lot  selections  is 
contained  in  general 
direction  for  determining  the 
fair  maiicet  value  of  a 
recreation  residence  in 
sections  33.3  through  33.32. 

This  section  proposes  a  more 
detailed  process  than  current 
direction  for  identifying  and 
selecting  typical  lots,  with  strong 
emphasis  on  woricing  with  the 
affected  holders  in  the  selection  of  a 
typical  lot  or  lots.  Authorized 
officers  are  directed  to  seek  the 
concurrence  of  affected  pemut 
holders  in  identifying  recreation 
residence  groupings  and  in  selecting 
the  typical  lot(s)  to  be  a^raised. 

Section  606(a)(1) 

FSH2709.il, 
Section  33.42  - 
Inventorying  of 
Utilities,  Access 
and  Facilities 

Current  direction  for 
determining  the  fair  market 
value  of  a  recreation 
residence  is  contained  in 
sections  33.3  through  33.32. 
That  direction  contains  only 
general  language  regarding 
the  effect  on  the  appraised 
value  of  a  recreation 
residence  when  a  road,  water 
system,  or  other  utility  is 
provided  by  a  nonholder 
entiQf. 

This  section  directs  the  authorized 
ofiBcer  to  identify  and  inventory    v 
utilities,  access,  and  facilities  that 
provide  service  to  each  typical  lot 
within  a  recreation  residence  tract.  It 
also  provides  criteria  or  guidelines 
for  the  authorized  officer  to  use  in 
making  a  determination  as  to  who 
paid  for  the  capital  costs  to  constr\ict 
those  utilities,  access,  and  other 
facilities  servicing  each  typical  lot 

Section  606 

FSH2709.il, 
Section  33.5  - 
Appraisal 
Specifications 

Current  direction  for 
determining  the  fair  maricet 
value  of  a  recreation 
residence  is  contained  in 
sections  33.3  through  33.32. 

This  section  makes  reference  to  FSH 
5409.12,  section  6.5;  section  6.9, 
exhibit  06,  Specifications  for 
Conductmg  an  ^>praisal  for 
Recreation  Residences;  and  section 
6.9,  exhibit  07,  Assignment 
Agreement  for  the  Appraisal  of 
Recreation  Residence  Lots. 

Section  606 

FSH  2709.11, 
Section  33.6  - 
Review  and 
Acceptance  of 
Appraisal  Report 

Current  direction  for 
determining  the  fiur  maricet 
value  of  a  recreation 
residence  is  contained  in 
sections  33.3  throu^i  33.32. 

This  section  provides  direction 
concerning  ^  manner  in  \(^ch  a 
Forest  Sovice  Review  Appraiser 
shall  review  an  appmaal  report  and 
q>prove  it  for  die  autbcmzed 
officer's  acceptance  and  use  in 
establishing  a  new  base  fee. 

Section  6 10(a) 

FSH2709.il, 
Section  33.7  - 
Holder 

Notification  of 
Accepted 
Appraisal  Report 
md  Right  of 
Second  Appraisal 

Current  directicHi  concemmg 
die  authorized  ofiRcer's 
acceptance  of  an  apptaiaal 
report  for  establishment  of  a 
new  base  fee  is  only  briefly 
addressed  in  section  33.32. 

This  section  provides  taort  detailed 
direction  concerning  the  audiorized 
officer's  obligation  to  notify  the 
affected  holder  or  holders  of  the 
agmcy's  accq>taiice  of  an  appraisal 
report  for  the  purpose  of  establishing 
a  new  base  fee.  It  directs  that  if  the 
holder  intends  to  secure  a  second 
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CUFFA 
Reference 


Section  610(b) 


Section  610(c) 
and(d) 


Section  614 


Forest  Service 
Manual  or 
Handbook 
Directive 


FSH2709.il, 
Section  33.71- 
Standardsfor 
Second  Appraisal 


FSH2709.il. 
Secticm  33.72- 
Reconsideration 
of  Recreation 
Residence  Base 
Fee 


Current  Direction 


Current  direction  concerning 
the  qualifications  of  an 
appraiser  conducting  a 
second  ^}praisal,  and  the 
standards  that  a  second 
apptaasal  must  meet,  is  only 
briefly  addressed  in  section 
33.32. 


FSH2709.il, 
Section  33.8  - 
Establishing 
Recreation 
Residence  Lot 
Value  During 
Transition  Period 
of  Cabin  User  Fee 
Fairness  Act 


Current  direction  in  section 
33.32  is  vague  with  respect 
to  procedures  by  which  the 
holder  can  request  a 
reconsideration  of  die 
authorized  officer's 
establishment  of  a  new  base 
fee,  pursuant  to  the 
conq>letion  of  a  second 
apiMaisal. 


Not  .^>plicable. 


Proposed  Direction 


apinaisal,  die  holdCT  must  formally 
notify  the  Forest  Service  of  diat 
intent  within  60  days.  This  directi<Hi 
also  provides  that  if  die  bokler 
chooses  to  exercise  the  option  to 
secure  a  second  appraisal,  die  holder 
must  provide  die  audiorized  officer 
with  a  second  appraisal  rq)ort  within 
one  year  of  die  date  of  die  holder's 
receqjt  of  the  notice  fix)m  the 
authorized  officer. 


This  section  proposes  more  detailed 
direction  concerning  the 
qualificaticMis  of  an  appraiser 
selected  by  the  holder  to  conduct  a 
second  appraisal,  and  the  standards 
that  must  be  followed  for  conducting 
a  second  appraisal.  The  direction 
proposes  that  the  second  appraiser 
also  sign  an  Assignment  Agreement, 
pursuant  to  FSH  5409. 12,  section 
6.9,  exhibit  07. 


This  section  im>vides  detailed,  time- 
certain  procedures,  for  die 
reconsideration  of  a  new  base  fee 
pursuant  to  a  second  appraisaL  It 
directs  diat  die  bolder  shall  be 
provided  widi  no  more  than  60  days 
following  the  authorized  officer's 
receipt  of  a  second  appraisal  iqx>rt, 
widiin  vi^ch  to  formally  request  a 
rec(Hisideration  of  the  new  base  fee, 
based  on  the  findings  of  the  second 
appraisal.  It  also  directs  diat  the 
authorized  officer,  within  60  days 
following  receipt  of  that  request 
fiom  die  holder,  review  die  agency's 
initial  sppmsal  and  the  holder's 
seoMid  i4)praisal,  and  establish  a 
new  base  fee  pursuant  to  die  results 
of  eidier  appraisal,  or  sotaewben 
within  the  range  of  values 
established  by  both  aptaaisals. 


This  section  requires  the  midiorized 
officer  to  notify  recreation  residence 
permit  holders  diat  whea  the  agency 
adopts  final  regulations,  policies, 
and  appraisal  guidelines  pursuant  to 
CUFFA  they  may  request  either  (1) 
a  new  appr^aal;  (2)  a  peer  review  of 
an  exiting  qipraisal  cotaplebed  since 
September  30,  1995;  or  (3)  a  base 
fee  using  the  value  establislied  by  an 
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CUFFA 
Rrference 

Forest  Service 
Manual  or 
Handbook 
Directive 

Current  Direction           ^ 

Proposed  Direction 

appnisal  completed  since 
September  30, 1995. 

Section  614 

FSH2709.il, 
Section  33.81- 
Use  of  Appraisal 
Completed  Since 
September  30, 
1995 

Not  ^plicable. 

This  section  provides  direction  for 
situations  in  ^xluch  an  appraisal 
completed  since  September  30, 
1995,  would  be  used  to  establish  a 
new  base  fee. 

Section  614 

FSH2709.il, 
Section  33.82  - 
Request  for  New 
Appraisal 
Conducted  Under 
Regulations, 
Policies,  and 
Appraisal 
Guidelines 
Established 
Pursuant  to 
CUFFA 

Not  Applicable. 

This  section  provides  guidance  and 
procedures  for  requesting  a  new 
appraisal  conducted  under 
regulations,  policies,  and  appraisal 
guidelines  established  pursuant  to 
CUFF  A. 

Section  614 

FSH2709.il 
Section  33.83  - 
Request  for  Peer 
Review  Coruiucted 
Under 
Regulations, 
Policies,  and 
Appraisal 
Guidelines 
Established 
Pursuant  to 
CUFFA 

Not  Applicable. 

This  section  provides  guidance  and 
procedures  for  requesting  a  peer 
review  conducted  under  regulations, 
policies,  and  appraisal  guidelines 
established  pursuant  to  CUFF  A. 

Section  606 

FSH  5409.12, 
Section  6.53  - 
Recreation 
Residence  Lots 

This  section  provides  that 
the  appraisal  direction 
contained  in  exhibit  06, 
section  6.9,  be  used  Service- 
wide  aiKl  cannot  be  modified 
without  approval  of  the 
Washington  Office,  Director 
of  I  ands. 

1 

This  section  revises  appraisal 
contracting  direction  by  replacing 
use  of  the  current  terminology  for 
appraising  "Recreation  Residence 
Sites"  to  "Recreation  Residence 
Lots,"  to  be  consistent  with  the 
terminology  used  in  CUFFA.  This 
section  also  directs  that  the  appraisal 
guidelines  for  recreation  residence 
lots,  inchidrd  in  FSH  5409.12, 
section  6.9,  exhibit  06,  Required 
Specifications  for  i^praisal  of 
Recreation  Residoice  Lots,  be  used 
agency-wide,  and  that  they  can  not 
be  modified  without  the  approval  of 
the  Director  of  Lands.  The  section 
requires  that  the  appraiser  execute 
an  Assignment  Agreement,  as 
provided  in  FSH  5409. 12,  section 
6.9,  exhibit  07. 
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CUFFA 
Reference 

Forest  Service 
MoHualor 
Handbook 
Directive 

Current  I^rectioH 

Proposed  Direction 

Section  606 

FSH  5409.12, 
Section  6.9— 
Exhibit  06 

Current  contracting 
specifications  (\^ch  were 
in  use  prior  to  the  enactment 
of  CUFFA)  for  qqmusing 
the  fee  simple  value  of  a 
recreation  residence  site  are 
contained  in  section  6.9, 
exhibit  06. 

This  section  revised  exhibit  06, 
which  contains  all  the  technical 
appraisal  provisions  and  appraisal 
guidelines  enumerated  in  section 
606  of  CUFF  A.  These  technical 
specifications  must  be  included  in  an 
appraisal  contract  for  an  appraisal 
conducted  by  a  contract  iqjpraiser, 
and  Forest  Service  staff  appraisers 
must  adhere  to  these  provisions  and 
procedures  when  conducting  an 
qjpraisal  of  a  recreation  residence 
lot 

- 

FSH  5409.12, 
Section  6.9— 
Exhibit  07 

There  are  no  fnovisions  in 
the  current  policy  for 
documenting  the  q>praiser's 
commitment  to  covapXy  with 
appraisal  instructions. 

Exhibit  07,  Assignment  Agreement, 
requires  both  Forest  Service  stafiF 
appraisers  and  contract  appraisers  to 
dooiment  their  intention  to  comply 
with  the  appraisal  instructions  (ex. 
06),  the  provisions  of  CUFF  A,  thr 
Uniform  Standards  of  Professional 
Appraisal  Practice,  and  die  Uniform 
Appraisal  Standards  for  Federal 
Land  Acquisitions,  prior  to 
conducting  an  appraisal  or  a  second 
appraisal  of  recreation  residence  lot. 

[FR  Doc.  03-11695  Filed  5-12-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  232,  239,  240, 249, 
250, 259,  260,  269  and  274 

[Release  Nos.  33-8230,  34-47809,  35-27674, 
IC-26044;  File  No.  S7-52-02] 

RIN  3235-AI26 

Mandated  Electronic  Filing  and  Web 
Site  Posting  for  Forms  3, 4  and  5 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adoptingrule  and 
form  amendments  to  mandate  the 
electronic  filing,  and  Web  site  posting 
by  issuers  with  corporate  Web  sites,  of 
beneficial  ownership  reports  filed  by 
officers,  directors  and  principal  seciuity 
holders  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934, 
generally  as  required  by  section  403  of 
the  Sarbanes-Oxley  Act  of  2002.  We 
have  implemented  changes  to  the 
EDGAR  system  in  order  to  facilitate 
electronic  filing.  In  addition,  we  are 
adopting  rule  changes  to  eliminate 
magnetic  cartridges  as  a  means  of 
electronic  filing.  The  rule  and  form 
ahiendments  generally  are  adopted  as 
proposed.  However,  we  adopt 
additional  rule  amendments  that  permit 
section  16  forms  submitted  by  direct 
transmission  on  or  before  10  p.m. 
Eastern  time  to  be  deemed  filed  on  the 
same  business  day  and  make  a 
temporary  hardship  exemption 
unavailable  to  these  forms.  The 
intended  general  effect  of  the  proposals 
is  to  facilitate  compliance  with  the  will 
of  Congress,  as  reflected  in  amended 
section  16(a),  and  to  facilitate  the  more 
efficient  transmission,  dissemination, 
analysis,  storage  and  retrieval  of  insider 
ownership  and  transaction  information 
in  a  manner  that  will  benefit  investors, 
filers  and  the  Commission. 
DATES:  Effective  Date:  Jime  30,  2003. 

Compliance  Dates:  Reporting  persons 
must  comply  with  the  electronic  filing 
requirements  for  beneficial  ownership 
reports  filed  on  or  after  Jime  30,  2003. 
Issuers  must  comply  with  the  Web  site 
posting  requirements  as  to  beneficial 
ownership  reports  filed  on  or  after  Jime 
30,  2003.  Magnetic  cartridges  ma)  aot 
be  used  as  a  means  of  electronic  filing 
after  Jime  27,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
assistance  with  questions  about  the  rule 
and  form  amendments  in  general, 
contact  Mark  W.  Green,  Senior  Special 
Counsel  (Regulatory  Policy),  at  (202) 
942-1940,  or  Aime  M.  Krauskopf, 
Special  Counsel,  at  (202)  942-2900, 


Division  of  Corporation  Finance,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20459-^)301.  For  assistance  with 
technical  questions  about  EDGAR  or  to 
request  access  codes,  call  the  EDGAR 
Filer  Support  Office  at  (202)  942-8900. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting '  amendments  that  will  revise 
Rules  13,2  101,3  io4'»  and  201^  under 
Regulation  S-T^  and  Rule  16a-3(h) '' 
and  Forms  3,  4  and  5  «  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").^  We  also  are  adopting 
an  amendment  that  will  add  new  Rule 
16a-3(k)  under  the  Exchange  Act. 
Finally,  we  are  adopting  amendments 
that  will  rescind  Form  ET  i°  and  revise 
Rule  12  of  Regulation  S-T,"  Rule  110  '^ 
under  the  Securities  Act  of  1933 
("Securities  Act"),'^  the  description  of 
Form  144  contained  in  the  Code  of 
Federal  Regulations,^''  Rule  0-2  '^  under 
the  Exchange  Act,  Rule  21  ^^  under  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Public  Utility  Act"),'7  and  Rule 
0-5  '*  under  the  Trust  Indentine  Act  of 
1939  ("Trust  Indenture  Act").'^ 

I.  Background 

Section  16  2°  applies  to  every  person 
who  is  the  beneficial  owner  of  more 
than  10%  of  any  class  of  equity  security 
registered  under  section  12  of  the 
Exchange  Act  ^i  and  each  officer  and 
director  (collectively,  "reporting 
persons"  or  "insiders")  of  the  issuer  of 
the  security.  Upon  becoming  a  reporting 
person,  or  upon  the  section  12 
registration  of  that  class  of  securities, 
section  16(a)  22  requires  a  reporting 


>  The  amendments  were  proposed  in  Release  No. 
33-«170  (Dec.  27,  2002)  [67  FR  79466)  ("Proposing 
Release"). 

2  17  CFR  232.13. 

3 17  CFR  232.101. 

« 17  CFR  232.104. 

5  17  CFR  232.201. 

8  17CFR232.10efse<j. 

^17CFR240.16a-3(h). 

«17  CFR  249.103,  249.104  and  249.105.  Forms  3 
and  4  also  are  authorized  under  the  Investment 
Company  Act  of  1940  ("Investment  Company  Act") 
[15  U.S.C.  80a-l  et  seq.]  under  17  CFR  274.202  and 
274.203. 

» 15  U.S.C.  78  ef  seq. 

>°  1 7  CFR  239.62,  249.445,  259.601 ,  269.6  and 
274.401. 

«» 17  CFR  232.12. 

"17  CFR  230.110. 

"  15  U.S.C.  77a  et  seq. 

"17  CFR  239.144. 

"17  CFR  240.0-2. 

"17  CFR  250.21. 

>' 15  U.S.C.  79a  er  seq. 

»» 17  CFR  260.0-5. 

»«15  U.S.C.  77aaaef  seq. 

20 15  U.S.C.  78p. 

"  15  U.S.C.  78/. 

"  15  U.S.C.  78p(a). 


person  to  file  an  initial  report  ^3  with  the 
Commission  disclosing  the  amount  of 
his  or  her  beneficial  ownership  of  all 
equity  securities  of  the  issuer.  ^^  To  keep 
this  information  current,  section  16(a) 
also  requires  reporting  persons  to  report 
to  the  Commission  ^s  changes  in  this 
ownership,  or  the  purchase  or  sale  of  a 
security-based  swap  agreement  ^e 
involving  these  equity  securities. ^^ 

Before  the  effective  date  of  the 
amendments  adopted  in  this  release, 
insiders  may  file  reports  on  Forms  3,  4 
and  5  either  in  paper  or  electronically 
on  the  Commission's  Electronic  Data 
Gathering,  Analysis  and  Retrieval 
System  ("EDGAR").^*  On  July  30,  2002, 
the  Sarbanes-Oxley  Act  of  2002  (the 
"Sarbanes-Oxley  Act")^^  was  enacted. 
The  Sarbanes-Oixley  Act  amended 
section  16(a)  to  require,  not  later  than 
July  30,  2003,  insiders  to  file  these 
forms  electronically,  and  the 
Commission  and  issuers  with  corporate 
Web  sites  to  post  change  in  beneficial 
ownership  reports  on  their  Web  sites. 3o 

The  legislative  mandate  is  consistent 
with  our  own  progress,  since  1993, 
toward  requiring  electronic  filing  of 
Forms  3,  4  and  5.  In  1993,  we  adopted 
rules,  primarily  Regulation  S-T,3i  that 


"  Insiders  file  initial  reports  on  Form  3. 

"  Rule  3al2-3  [17  CFR  240.3al2-3l  provides  that 
securities  registered  by  a  foreign  private  issuer,  as 
defined  in  Rule  3b-4  [17  CFR  240.3l>-4],  are  exempt 
from  section  16.  The  legislative  and  regulatory 
•actions  addressed  in  this  release  do  not  change  this 
exemption. 

25  Section  16(a)  also  requires  reporting  persons  to 
file  their  initial  and  transactional  reports  with  each 
national  securities  exchange  on  which  the  issuer 
lists  its  equity  securities.  For  classes  of  securities 
listed  on  the  New  York  Stock  Exchange,  the 
American  Stock  Exchange  and  the  Chicago  Stock 
Exchange,  filing  section  16(a)  reports  on  EDGAR 
satisfies  the  requirements  of  section  16(a)(1)  (as 
amended)  and  Rule  16a-3(c)  to  file  the  reports  with 
the  exchange  on  which  the  securities  are  listed.  See 
staff  no-action  letters  to  New  York  Stock  Exchange 
(Jul.  22. 1998),  American  Stock  Exchange  (Jul.  22, 
1998)  and  Chicago  Stock  Exchange  (Jan.  18, 1998). 

2^  As  defined  in  section  206B  of  the  Gramm- 
Leach-Bliley  Financial  Modernization  Act  of  1999, 
as  amended  by  H.R.  4577,  Pub.  L.  106-554. 114 
Stat.  2763. 

"  Insiders  file  transaction  reports  on  Forms  4  and 
5. 

"Rule  101(b)(4)  of  Regulation  S-T  [17  CFR 
232.101(b)(4)l.  The  percentage  of  Forms  3,  4  and  5 
filed  electronically  on  the  current  EDGAR  system 
increased  from  approximately  8%  in  June  2002  (the 
last  month  before  the  Sarbanes-Oxley  Act  was 
enacted)  to  approximately  15%  in  August  2002  (the 
month  the  accelerated  filing  deadline  took  efiect). 
The  percentage  held  at  approximately  15%  in 
September  2002  but  increased  to  approximately 
25%  in  October  2002  and  remained  at  that  level  in 
November  2002.  The  percentage  subsequently 
increased  to  approximately  31%  in  December  2002, 
approximately  35-36%  in  January  and  February 
2003,  and  approximately  38%  in  March  2003. 

"Pub.  L.  No.  107-204,  116  Stat.  745. 

'"Section  16(a)(4),  as  amended  by  section  403  of 
the  Sarbanes-Oxley  Act. 

"  Release  No.  33-6977  (Feb.  23. 1993)  (58  FR 
14628). 
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required  domestic  issuers  to  file  most 
documents  electronically  but  did  not 
permit  electronic  filing  of  Forms  3,  4 
and  5,  In  1995,  we  revised  Regulation  S- 
T  to  permit  voluntary  electronic  filing  of 
Forms  3,  4  and  5,32  in  1995,  we  asked 
for  comment  on  whether  to  require 
EDGAR  filing  of  any  documents  then 
allowed  to  be  filed  electronically  on  a 
voluntary  basis.  33  Early  in  2000,  we 
announced  that  we  intended  to  propose 
mandated  electronic  filing  of  Forms  3, 4 
and  5  and  asked  for  comments. 3'*  Later 
In  2000,  we  reiterated  our  expectation  of 
proposing  these  requirements  and  stated 
tliat  we  would  consider  the  comments 
received  in  connection  with  future 
rulemaking.  35 

In  accordance  with  the  will  of 
Congress,  on  December  20,  2002,  we 
proposed  rule  and  form  amendments 
that  would  mandate  the  electronic  filing 
and  Web  site  posting  of  Forms  3,  4  and 
5.  In  the  Proposing  Release,  we  also 
proposed  to  eliminate  magnetic 
cartridges  as  a  means  of  electronic 
filing.  We  received  22  comment  letters 
relating  to  the  Proposing  Release. 
Commenters  that  provided  a  general 
view  on  the  proposals  supported  them 
as  a  means  of  achieving  earlier  public 
notification  of  insiders'  transactions  and 
wider  public  availability  of  information 
about  diose  transactions.  We  address 
specific  comments  received  where 
applicable  in  this  release.  36 

In  implementing  Congress'  directive 
to  require  Forms  3,  4  and  5  to  be  filed 
on  EDGAR,  we  seek  to  achieve  the  same 
benefits  for  investors,  filers  and  the 
Commission  that  we  sought  when  we 
first  mandated  electronic  filing  for  most 
documents.  Since  its  inception,  the 
primary  goals  of  our  EDGAR  system 
have  been  to  facilitate  the  rapid 
dissemination  of  financial  and  business 
information  about  companies  and  other 
parties  participating  in  U.S.  capital 
markets  while  making  the  transmission 


'^  Release  No.  33-7241  (Nov.  13,  1995)  [60  FR 
57682). 

"Release  No.  33-7369  (Dec.  5,  1996)  [61  FR 
65440). 

*•  Release  No.  33-7803  (Feb.  25,  2000)  (65  FR 
11507). 

^5 Release  No.  33-7855  (Apr.  27.  2000)  [65  FR 
24788).  We  generally  have  addressed  the  electronic 
filing  of  Form  144  [17  CFR  239.144)  in  the  same 
releases  as  we  have  addressed  the  electronic  filing 
of  Forms  3,  4  and  5.  Although  the  adopted 
amendments  do  not  address  the  electronic  filing  of 
Form  144,  we  may  in  the  future  propose  to  require 
that  form  also  to  be  filed  electronically. 

*The  comment  letters  and  a  simimary  of 
comments  are  available  for  public  inspection  and 
copying  in  our  Public  Reference  Room,  450  Fiflh 
Street,  NW.,  Washington,  DC  20549,  in  File  No.  S7- 
52-02.  Public  comments  submitted  electronically 
and  the  summary  of  comments  are  available  on  our 
Vldi  site  at  http://www.sec.gov. 


and  the  Commission's  processing  of 
filings  more  efficient. 

Mandated  electronic  filing  benefits 
members  of  the  investing  public  and  the 
financial  community  by  making 
Information  contained  in  Commission 
filings  available  to  them  minutes  after 
receipt  by  the  Commission.  Information 
concerning  insiders'  transactions  in 
issuer  equity  securities  will  be  publicly 
accessible  substantially  sooner  and 
more  broadly  than  it  was  before.  In 
addition,  the  electronic  format  of  the 
Information  facilitates  research  and  data 
analysis.  The  accelerated  section  16(a) 
filing  requirement  that  took  effect  in 
August,  2002  makes  electronic  filing 
even  more  valuable.37  Finally,  investors 
clearly  want  electronic  access  to  these 
forms.38  Many  investors  believe  that 
reports  of  directors'  and  executive 
officers'  transactions  in  company  equity 
securities  provide  useful  information  as 
to  management's  views  of  the 
performance  or  prospects  of  the 
company  and  that  more  timely  and 
transparent  access  to  reports  will  be 
even  more  useful. 

Filers  vdll  benefit  from  changes  to  the 
electronic  filing  system"  specifically 
designed  to  make  electronic  filing  easier 
while  continuing  to  provide  speedy, 
secure  and  reliable  transmission,  as 
discussed  below.  We  note  that  many 
companies  help  their  insiders  or  submit 
the  insiders'  filings  on  their  behalf.  We 
encourage  this  practice  to  facilitate 
accurate  and  timely  filing.  Our 
objective,  however,  is  to  create  a  system 
that  insiders  can  use  relatively  easily 
themselves,  particularly  as  an  insider  is 
legally  responsible  for  filing  regardless 
of  who  submits  a  filing  on  the  insider's 
behalf.39 

The  use  of  EDGAR  also  vdll  facilitate 
more  efficient  storage,  retrieval  and 
analysis  of  owoiership  and  transaction 
Information  than  paper  filing.  Quicker 


3'  Before  enactment  of  the  Sarbanes-Oxley  Act, 
section  16(a)  generally  required  insiders  to  file  a 
transaction  report  urithin  10  days  of  the  close  of  the 
month  in  which  the  transaction  occurred.  The 
Sarbanes-Oxley  Act  amended  section  16(a), 
effective  for  transactions  on  or  after  August  29, 
2002,  to  require  insiders  to  file  a  transaction  report 
"before  the  end  of  the  second  business  day 
following  the  day  on  which  the  subject  transaction 
has  been  executed,  or  at  such  other  time  as  the 
Commission  shall  establish,  by  rule,  in  any  case  in 
which  the  Commission  determines  that  such  2-day 
period  is  not  feasible"  (section  16(a)(2)(C)  (15 
U.S.C.  78p(a)(2)(C)).  as  amended  by  section  403  of 
the  Sarbanes-Oxley  Act).  On  August  27,  2002,  we 
adopted  rule  and  form  amendments  to  implement 
the  accelerated  filing  deadline  [Release  No.  34- 
46421  (Sept.  3,  2002)  [56  FR  56462)). 

"  The  commenters  on  the  Proposing  Release  that 
primarily  represent  investor  interests  and  the  one 
individual  commenter  all  supported  required 
electronic  access. 

'»  Cf.  In  the  Matter  of  Bettina  Bancroft,  Release 
No.  34-32033  (Mar.  23,  1993). 


access  to  ownership  and  transaction 
information  should  not  only  facilitate 
review  of  the  information  but  also    • 
enhance  the  Commission's  ability  to 
study  and  address  issues  that  relate  to 
this  information. 

Web  site  posting  of  Forms  3, 4  and  5 
by  issuers  with  corporate  Web  sites  will 
provide  a  convenient,  rapidly 
disseminated  electronic  source  in 
addition  to  EDGAR  that  is  conducive  to 
research  and  data  analysis.  One 
objective  of  the  amendments  is  to 
encourage  availability  of  this 
information  in  a  variety  of  locations,  so 
that  it  is  broadly  accessible. 

Following  adoption  of  these 
electronic  filing  and  Web  site  posting 
requirements,  insiders  will  continue  to 
be  required  to  report  the  same 
transactions  and  holdings  as  before.  In 
particular,  section  16(a)  requires 
Insiders  to  report  all  security-based 
swap  agreements  *°  and  transactions 
Involving  derivative  secinities,'" 
including  those  in  the  form  of  over-the- 
coimter  options  contracts,  forwards, 
collars,*^  and  security  futures.*3  The 
Commission  will  take  action  for  failure 
to  report  these  transactions. 

n.  The  Amendments 

A.  Required  Electronic  Filing  of  Forms 
3,  4  and  5 

We  are  adopting  as  proposed  the 
amendments  to  Regulation  S-T  **  to 
require  Insiders  to  file  Forms  3, 4  and 
5  with  us  on  EDGAR.*^  As  noted  above. 
Rule  101(b)(4)  of  Regulation  S-T 
currentiy  permits  reporting  persons  to 
file  Forms  3,  4  and  5  on  EDGAR.  The 
amendments  revise  Rule  101  by: 

•  Reifaovlng  subparagraph  (4)  fi-om 
paragraph  (b)  (the  voluntary  EDGAR 
filing  paragraph);  and 

•  adding  a  reference  to  forms  filed 
under  section  16(a)  to  subparagraph 
(a)(l)(iil)  (located  in  the  mandated 
EDGAR  filing  paragraph). 

Regulation  S-T  also  requires  the 
electronic  filing  of  any  related 


♦"Section  16(a)(2)(C),  as  amended  by  section  403 
of  the  Sarbanes-Oxley  Act. 

"Rulel6a-1(c)[17CFR240.16a-1(c)).    ■ 

*^  See  Section  Il.G  of  Release  No.  34-34514  (Aug. 
10,  1994)  [59  FR  42449)  and  Section  IV.H  of  Release 
No.  34-37260  (May  31,  1996)  [61  FR  30376], 
addressing^ection  16(a)  reporting  of  equity  swaps 
and  instruments  with  similar  characteristics. 

♦'Release  No.  33-8107  (Jun.  21.  2002)  [67  FR 
43234). 

♦♦  Regulation  S-T  is  the  general  regulation 
governing  EDGAR  filing.  In  addition  to  complying 
with  Regulation  S-T,  filers  must  submit  electronic 
documents  in  accordance  with  the  instructions  in 
the  EDGAR  Filer  Manual. 

♦5  We  also  are  adopting  an  amendment  to  Rule 
104(a)  of  Regulation  S-T  to  make  it  clear  that 
unofficial  PDF  copy  submissions  are  unavailable  to 
Forms  3,  4  and  5. 
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correspondence  and  supplemental 
information  pertaining  to  a  dociunent 
that  is  the  subject  of  mandated 
EDGAR.'*^  These  materials  are  not 
disseminated  publicly  but  are  available 
to  the  Commission  staff.  This 
requirement  will  apply  to  persons  who 
file  Forms  3,  4  and  5  on  or  after  the 
effective  date  of  the  amendments. 

B.  Required  Web  Site  Posting  of  Forms 
3.  4  and  5 

We  also  are  adopting  as  proposed  the 
amendment  to  Rule  16a-3  ""^  to  add  a 
new  paragraph  (k)  to  require  an  issuer 
that  maintains  a  corporate  Web  site  to 
post  on  its  Web  site  all  Forms  3,  4  and 
5  filed  with  respect  to  its  equity 
securities  by  the  end  of  the  business  day 
after  filing.  One  conunenter  asked  us  to 
clarify  the  term  "corporate  Web  site," 
stating  that  the  term  does  not 
distinguish  between  public  (internet) 
and  private  (intranet)  sites.  We  clarify 
that  the  term  "corporate  Web  site"  refers 
to  public  (internet)  sites,  reflecting  the 
legislative  piupose  of  providing  broader 
dissemination  of  this  information  to 
investors. 

As  we  stated  in  the  Proposing  Release, 
an  issuer  can  satisfy  this  requirement 
whether  it  provides  access  directly  or  by 
hyperlinking  *^  to  reports  via  a  third- 
party  service  instead  of  maintaining  the 
forms  itself  if  the  following  conditions 
are  met:  '*^ 

•  The  forms  are  made  available  in  the 
required  time  frame; 

•  access  to  the  reports  is  free  of 
charge  to  the  user; 

•  the  display  format  allows  retrieval 
of  all  information  in  the  forms;  ^° 

•  the  mediiun  to  access  the  fojjms  is 
not  so  bvudensome  that  the  intended 
users  cannot  effectively  access  the 
information  provided;  ^i 


«RegulaUon  S-T  Rule  101(a)(1)  [17  CFR 
232.101(a)(l)|. 

*M7CFR240.16a-3. 

"In  Release  No.  33-7856  (Apr.  28,  2000)  (65  FR 
25843)  (the  "2000  Release"),  we  provided 
interpretive  guidance  on  the  possible  effects  of 
hyperlinking  to  a  third-party  Web  site.  See  the  2000 
Release,  at  n.  48  and  the  accompanying  text. 

*^  Hyperlinking  to  these  Forms  in  the  EDGAR 
database  on  the  Commission's  Web  site  will  satisfy 
the  posting  requirement  if  the  conditions  in  this 
section  otherwise  are  met.  EDGAR  currently 
displays  Forms  3,  4  and  5  filed  electronically  and 
will  do  so  under  the  contemplated  on-line  system, 
in  both  cases  shortly  after  filing  and  within  the 
period  required  by  section  16(a)(4)(B)  (by  the  end 
of  the  business  day  after  filing). 

5"  In  this  regard,  we  note  that  some  third-party 
service  providers  publish  only  Table  I  information, 
which  would  not  satisfy  this  condition.  The  third- 
party  display  format  would  need  to  publish  all  form 
information  in  order  for  a  hyperlink  to  satisfy  the 
issuer's  Web  site  posting  requirement. 

*'  See,  for  example.  Release  No.  33-7233  (Oct.  6, 
1995)  [60  FR  53458),  at  n.  24  and  the  accompanying 
text. 


•  the  access  includes  any  exhibits  or 
attachments; 

•  access  to  the  forms  is  through  the 
issuer  Web  site  address  the  issuer 
normally  uses  for  disseminating 
information  to  investors;  ^^  and 

•  any  hyperlink  is  directly  to  the 
section  16  forms  (or  to  a  list  of  ihe 
section  16  forms)  relating  to  the  posting 
issuer  instead  of  just  to  the  home  page 
or  general  search  page  of  the  third-party 
service.^3 

Three  commenters  addressed  where 
hyperlinks  must  lead.  Two  of  the 
commenters  urged  that  we  not  require  a 
hyperlink  to  each  individual  section  16 
form  because  such  a  requirement  would 
be  unduly  burdensome.  The  third 
commenter  asked  whether  the  hyperlink 
could  be  to  a  site  with  all  Commission 
filings  related  to  the  issuer  or  whether 
it  had  to  be  to  a  site  that  contained  only 
section  16  forms  or  a  list  of  them.  As 
stated  in  the  list  of  conditions  above,  the 
hyperlink  must  lead  directly  to  the 
section  16  forms  or  to  a  list  of  them.  It 
is  possible,  for  example,  to  link  to  the 
section  16  forms  relating  to  an  issuer  in 
the  EDGAR  database  on  our  Web  site  in 
a  manner  that  does  not  require  an 
update  each  time  another  section  16 
form  is  filed  as  to  that  issuer.  ^^ 

Two  commenters  addressed  hyperlink 
captions.  One  of  these  conunenters 
asked  how  specific  the  caption  should 
be  and  the  other  suggested  that  we 
clarify  that  the  link  must  be  displayed 
clearly.  We  clarify  that  the  link  caption 
must  indicate  clearly  that  the  link  leads 
to  the  issuer's  insiders'  section  16  forms. 

Two  commenters  questioned  whether 
an  issuer  always  could  post  section  16 
filings  by  the  end  of  the  business  day 
after  filing.  The  commenters  noted  that, 
even  where  em  insider  complies  with 
the  Rule  16a-3{e)  ^^  requirement  to  send 
or  deliver  a  duplicate  of  a  section  16 
form  to  the  issuer  not  later  than  the  time 
the  form  is  transmitted  for  filing  with 
the  Commission,  the  issuer  still  may 


^^  If  the  issuer  has  a  corporate  Web  site  but  does 
not  normally  disseminate  information  to  investors 
through  the  Web  site,  it  must  provide  access  to  the 
forms  through  a  location  on  its  Web  site  that  it 
reasonably  believes  will  facilitate  user  access  to  the 
forms. 

"  An  issuer  could  present  the  viewer  with  an 
intermediate  screen  stating  that  the  visitor  is 
leaving  the  issuer's  Web  site.  Also,  a  disclaimer  of 
responsibility  for  the  accuracy  of  the  third-party 
service  would  not  make  the  Web  site  posting 
ineffective  for  purposes  of  the  posting  requirement. 
See  generally  regarding  issuer  Web  site  posting 
Release  No.  33-8128  (Sept.  16,  2002)  [67  FR  58480), 
at  n.  132  and  accompanying  text. 

^  For  example,  an  issuer  could  use  a  link  such 
as  the  following  where  the  issuer's  Central  Index 
Key  (QK)  code  is  0000906648:  http://www.sec.gov/ 
cgi-bin/browse-edgar?company=S<:iK=0000906648 
B-owner=only6xiction=getconipany. 

«17CFR240.16a-3(e). 


receive  the  filing  after  the  Web  site 
posting  deadline,  for  example  when  the 
insider  sends  the  form  by  certified  mail. 
We  recognize  that  issuers  may  need  to 
coordinate  more  closely  with  their 
insiders  to  avoid  this  concern,  but  that 
such  coordination  may  not  always  be 
practicable,  particularly  with  more  than 
10%  beneficial  owners. 

Rule  16a-3(e)  requires  the  insider  to 
send  or  deliver  the  duplicate  to  the 
person  designated  by  the  issuer  to 
receive  such  statements,  or,  in  the 
absence  of  such  designation,  to  the 
issuer's  corporate  secretary  or  person 
performing  equivalent  functions.  In 
making  this  designation,  we  would 
expect  an  issuer  also  to  designate  an 
electronic  transmission  medium 
compatible  with  the  issuer's  own 
systems,  so  that  a  form  sent  via  that 
medium  at  the  time  specified  by  Rule 
16a-3(e)  would  be  received  by  the 
issuer  in  time  to  satisfy  the  Web  site 
posting  deadline.  To  assure  that  insiders 
are  aware  of  the  designated  person  and 
electronic  transmission  medium,  we 
encoiu-age  issuers  to  post  this 
information  on  their  Web  sites  together 
with  the  section  16  filings.  Of  course, 
issuers  also  may  consult  EDGAR  to 
obtain  notice  of  new  filings.  We  also 
note  that  the  concern  about  obtaining  an 
electronic  copy  of  the  filing  would  not 
arise  for  issuers  that  rely  on  a  hyperlink 
(for  example,  to  EDGAR)  instead  of,  or 
in  addition  to,  direct  Web  site  posting. 

Two  commenters  addressed  posting 
duration.  One  favored  a  one-year  period 
and  the  other  favored  at  least  a  one-year 
period  (noting  that  we  might  want  to 
lengthen  the  period  to  allow  investors  to 
spot  trends).  As  adopted.  Rule  16a-3(k) 
requires  each  form  to  remain  accessible 
on  the  issuer's  Web  site  for  at  least  a  12- 
month  period.  We  believe  that  a  12- 
month  period  that  begins  when  the  form 
is  posted  strikes  the  right  balance 
between  the  issuer  effort  needed  to  post 
and  the  investor  benefit  from  having 
access  to  the  section  16  forms  through 
the  additional  source  of  the  issuer's  Web 
site.  In  this  regard,  we  note  that  the 
section  16  forms  will  be  available 
indefinitely  in  the  EDGAR  database  on 
our  Web  site. 

One  commenter  addressed  rule- 
mandated  Form  3  posting  in  the  absence 
of  a  statutory  requirement.  The 
commenter  favored  our  proposal  to 
mandate  Form  3  posting  on  the  basis 
that  it  would  provide  timely  and 
complete  disclosure  regarding  initial 
ownership  positions  and,  therefore, 
prove  useful  in  assessing  changes.  We 
also  conclude  that  mandated  posting  of 
Form  3  is  appropriate.  We  believe  that 
the  benefits  of  wider  dissemination  of 
the  fact  that  a  person  is  an  insider  and 
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that  person's  initial  ownership  will 
outweigh  the  marginal  additional  effort 
required  to  post  these  forms. 
Accordingly,  we  adopt  this  requirement 
as  proposed. 

"rhe  Web  site  posting  requirement  will 
become  effective  at  the  same  time  as  the 
electronic  filing  requirement.  However, 
we  continue  to  encourage  issuers  to  post 
section  16(a)  reports  on  their  Web  sites 
before  the  implementation  date. 

The  Commission  is  modifying 
proposed  Rule  16a-3(k)  with  respect  to 
investment  companies. s*  One 
commenter  notwi  that  a  Web  site  that 
contains  information  about  an 
investment  company  typically  would  be 
maintained  by  a  separate  entity,  such  as 
its  investment  adviser,  and 
recommended  that  we  tailor  the  rule  to 
reflect  this.  We  agree  that  this  is 
appropriate  and  are  modifying  Rxde 
16a-3(k)  to  clarify  that  the  requirement 
to  post  Forms  3,4,  and  5  appUes  to  an 
investment  company  that  does  not 
maintain  its  own  Web  site  if  the 
company's  investment  adviser,  sponsor, 
depositor,  trustee,  administrator, 
principal  underwriter,  or  any  affiliated 
person  of  the  investment  company 
maintains  a  Web  site  that  includes  the 
name  of  the  investment  company.  If 
there  is  more  than  one  such  Web  site, 
the  investment  company  would  be 
required  to  post  its  Forms  3,4,  and  5  on 
one  such  Web  site.  We  would  expect  the 
investment  company  to  use  the  same 
Web  site  to  post  all  of  its  Forms  3, 4  and 
5. 

C.  Rule  16a-3(h) 

As  proposed,  we  are  deleting  as  no 
longer  necessary  the  deemed  timely 
filed  provision  in  Rule  16a-3(h)  imder 
the  Exchange  Act,  effective  at  the  same 
time  the  Forms  3, 4  and  5  electronic 
filing  requirement  becomes  effective. 
Rule  16a-3(h)  will  continue  to  state  that 
the  date  of  filing  is  the  date  of  receipt 
by  the  Commission.^'  The  deletion 
applies  only  to  the  rule's  provision  that 
a  Form  3,  4  or  5  vdll  be  deemed  timely 


*•  Insiders  of  exchange-traded  investment 
companies  are  subject  to  section  16.  See  section 
16(a)  of  the  Exchange  Act  (requiring  filing  of  section 
16  reports  with  respect  to  equity  securities 
registered  under  section  12  of  the  Exchange  Act); 
section  12(b)  of  the  Exchange  Act  (registration  of 
securities  traded  on  a  national  securities  exchange); 
section  12(g)  of  the  Exchange  Act  and  Exchange  Act 
Rule  12g-l  (17  CFR  240.12g-l)  (requii«ment  for 
r^stration  of  seciu-ities  oljssuers  held  by  at  least 
500  persons  and  having  total  assets  exceeding  $10 
million,  with  exclusion  for  any  securities  issued  by 
a  r^stered  investment  company).  Further,  section 
30(h)  of  the  Investment  Company  Act  (15  U.S.C. 
B0a-29(h)]  specifies  insiders  of  registered  closed- 
end  funds  who  are  subject  to  the  same  duties  and 
liabilities  as  those  imposed  by  section  16. 

''The  rule's  equating  date  of  filing  with  date  of 
receipt  was  subject  to  the  deemed  timely  filed 
provision  before  its  deletion. 


filed  if  the  filing  person  establishes  that 
the  form  was  timely  delivered  to  a  third 
party  entity  providing  delivery  services 
in  the  ordinary  coiu^e  of  business  that 
guaranteed  delivery  of  the  filing  to  the 
Commission  no  later  than  the  required 
filing  date.  Because  the  "deemed  timely 
filed"  provision  was  designed  for  and 
appUes  only  to  paper  filings,  we  believe 
it  no  longer  will  be  needed  once  the 
electronic  filing  requirement  is  effective. 

One  commenter  suggested  that  we 
retain  the  "deemed  timely  filed" 
provision  for  guaranteed  electronic 
filings,  reasoning  that  a  filer  should  not 
be  considered  delinquent  when  a  third- 
party  service  provider  fails  to  fulfill  its 
filing  guarantee.  We  believe,  however, 
that  in  light  of  the  improvements  to 
EDGAR  for  section  16  form  filing 
discussed  below,  electronic  filing  can  be 
readily  accomplished  and  there  will  be 
no  need  for  the  "deemed  timely  filed" 
provision  in  the  electronic  context. 

D.  Hardship  Exemptions  and 
Adjustments  of  Filing  Dates 

Rules  201  and  202  of  Regulation  S- 
T  58  address  hardship  exemptions  from 
EDGAR  filing  requirements  and  Rule 
13(b)  of  Regulation  S-Tss  addresses  the 
related  issue  of  filing  date  adjustments. 

A  filer  may  obtain  a  temporary 
hardship  exemption  tmder  Rule  201  if  it 
experiences  unanticipated  technical 
difficulties  that  prevent  the  timely 
preparation  and  submission  of  an 
electronic  filing  by  filing  a  properly 
legended  paper  copy  «>  of  the  filing 
under  cover  of  Form  TH.^'  A  filer  who 
files  in  paper  under  the  temporary 
hardship  exemption  must  submit  an 
electronic  format  copy  of  the  filed  paper 
document  within  six  business  days  of 
the  filing  of  the  paper  format 
document.^2 

A  filer  may  apply  for  a  continuing 
hardship  exemption  imder  Rule  202  if  it 
cannot  file  all  or  part  of  a  filing  without 
undue  biu-den  or  expense.^'  Jq  contrast 
to  the  self-executing  temporary  hardship 
exemption  process,  a  filer  can  obtain  a 
continuing  hardship  exemption  only  by 
submitting  a  written  application,  upon 
which  the  Commission  staff  must  then 
act  imder  delegated  authority. 

Instead  of  pursuing  a  hardship 
exemption,  a  filer  may  request  a  filing 
date  adjustment  under  Rule  13(b)  of 
Regulation  S-T."  This  nde  addresses 
circumstances  where  an  electronic  filer 


*•  17  CFR  232.201  and  232.202. 

>»17CFR232.13(b}. 

"See  17  CFR  232.201(a). 

"  17  CFR  239.65,  249.447,  259.604  and  269.10. 

"  See  17  CFR  232.201(b). 

•'See  17  CFR  232.202(a). 

•*  17  CFR  232.13(b). 


attempts  in  good  faith  to  file  a  document 
with  the  Commission  in  a  timely 
manner  but  the  filing  is  delayed  due  to    ■ 
technical  difficulties  beyond  the  filer's 
control.  In  those  instances,  the  filer  may 
request  an  adjustment  of  the  document's 
filing  date.  The  staff  may  grant  the 
request  if  it  appears  that  the  adjustment 
is  appropriate  and  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

In  the  Proposing  Release,  we  asked 
questions  regarding  temporary  hardship 
exemptions  relating  to  whether  to 
shorten  electronic  follow-up  periods  or, 
alternatively,  eliminate  the  ability  to  use 
the  temporary  hardship  exemption  for 
section  16  filings.  Three  commenters 
addressed  hardship  exemptions,  urging 
us  to  keep  the  temporary  hardship 
exemption  available  for  section  16 
filings  to  accommodate  the  infrequent, 
deserving  circumstances  that  arise  or  to 
adopt  a  tolerant  attitude  toward 
hardship  exemption  availability  at  least 
during  the  first  12  months  of  mandated 
electronic  filing  of  section  16  forms. 

After  considering  these  comments,  we 
have  nonetheless  decided  to  amend 
Rule  201(a)  of  Regulation  S-T  to  make 
temporary  hardship  exemptions 
imavailable  to  Forms  3,  4  and  5  for  the 
following  reasons: 

•  The  relative  ease  of  using  the  new 
on-line  filing  system; 

•  the  extended  10  p.m.  Eastern  time 
filing  deadline  ;^5 

•  the  limited  value  to  the  public  of 
paper  filings;  and 

•  the  availability  of  a  filing  date 
adjustment  imder  the  same 
circumstances  a  temporary  hardship 
exemption  would  have  been  available. 

We  agree  with  the  commenters  that 
relief  should  be  available  when 
appropriate  circumstances  arise,  no 
matter  how  infrequent.  We  believe, 
however,  that  this  relief  will  be  more 
appropriate  if  provided  through  a  filing 
date  adjustment  rather  than  through  a 
temporary  hardship  exemption.  The 
temporary  hardship  exemption  is  best 
suited  for  use  in  connection  with  a 
transactional  filing  that  must  reach  the 
Commission  on  a  specific  date  in  order 
for  some  action  to  be  taken.  For 
example,  if  a  company  must  file  a  pre- 
effective  amendment  to  a  Securities  Act 
registration  statement  in  order  to  request 
immediate  acceleration  of  effectiveness, 
technical  difficidties  may  justify  filing 
the  registration  statement  in  paper 
under  a  temporary  hardship  exemption. 
In  contrast,  when  the  filing  is  a  section 
16  form,  the  public  would  be  better 
served  by  having  the  document  in 
electronic  format.  We  believe  an 


"  See  Section  n.H  below. 
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electronic  section  16  fonn  is  likely  to 
arrive  sooner  where  a  filing  date 
-adjustment  is  used  than  it  would  were 
it  to  come  in  as  a  confirming  copy  after 
a  temporary  hardship  exemption  was 
used. 

Filing  date  adjustments,  as  would 
have  been  true  of  temporary  hardship 
exemptions,  should  be  few  in  number 
given  the  relative  brevity  of  section  16 
forms,  the  relative  ease  of  electronically 
filing  them  through  EDGAR's  new  on- 
line feature  and  the  strong  interest  in 
timely  and  readily  available  disclosure 
of  section  16  forms.  A  failure  to  obtain 
timely  an  identification  number  or 
access  codes  will  not  justify  a  filing  date 
adjustment.^®  Moreover,  as  is  also  the 
case  with  other  forms  required  to  be 
filed  on  EDGAR,  upon  effectiveness  of 
the  rules  we  adopt  today,  our  filing  desk 
will  not  accept  in  paper  format  any 
Form  3,  4  or  5®^  except  in  the  highly 
unlikely  event  that  the  filing  satisfies 
the  requirements  for  a  continuing 
hardship  exemption  under  Regulation 
S-T.^^  A  filing  date  adjustment  will, 
however,  be  available  in  appropriate 
circumstances.®^ 

E.  Item  405  of  Regulation  S-K 

Recognizing  that  insiders  may 
experience  temporary  difficulties  in 
transitioning  to  mandated  electronic 
filing,  one  commenter  suggested  that  we 
provide  issuers  limited,  temporary  relief 
fi'om  disclosing  section  16  reporting 
delinquencies  pursuant  to  Item  405  of 
Regulations  S-K  and  S-BJ"  This 
disclosiue  is  required  in  the  issuer's 
proxy  or  information  statement,^*  for 
the  annual  meeting  at  which  directors 
are  elected,  and  its  Form  lO-K^^^  i{)_ 


••  See  the  note  to  Rule  10  of  Regulation  S-T  (17 
CFR  232.10]  ("The  Conunission  strongly  urges  any 
person  or  entity  about  to  become  subject  to  the 
disclosure  and  filing  requirements  of  the  federal 
securities  laws  to  submit  a  Form  ID  ((through  which 
an  identification  number  and  access  codes  are 
obtained)]  well  in  advance  of  the  first  required 
((electronic)]  filing,  *   '  *.  in  order  to  focilitate 
electronic  filing  on  a  timely  basis"). 

•'Rule  14  of  Regulation  S-T  (17  CFR  232.14]. 
Paper  filings  under  hardship  exemptions  must 
include  the  appropriate  legend  on  the  cover  page 
so  the  file  desk  does  not  return  the  filing. 

•"It  is  unlikely  tliat  a  continuing  hardship 
exemption  would  be  granted  with  respect  to  Forms 
3, 4  or  5  given  the  nature  of  the  information  that 
appears  in  these  forms  and  the  expected  ease  of 
electronic  filing. 

'  ^  The  staff  generally  does  not  grant  filing  date 
adjustments  over  extended  periods  of  time.  If 
technical  difficulties  prevent  the  filing  bom  being 
made  on  the  due  date,  it  is  important  to  address 
these  difficulties  as  quickly  as  possible  and  request 
the  filing  date  adjustment  promptly  after  the  filing 
is  made. 

™  17  CFR  229.405  and  17  CFR  228.405. 

»>  17  CFR  240.148-101,  Item  7. 

'^l?  CFR  249.310. 


KSB  73  or  N-SAR.7*  We  are  persuaded 
that  temporary  limited  relief  from  kem 
405  disclosure  is  appropriate  for  a  Form 
4  that  is: 

•  Filed  not  later  than  one  business 
day  following  the  regular  due  date,  and 

•  Filed  during  the  first  12  months 
following  the  effective  date  of  mandated 
electronic  filing. 

We  believe  that  this  temporary  relief 
will  be  helpful  to  issuers  and  insiders, 
without  removing  issuers'  incentive  to 
assist  insiders  with  timely  filing. 
Eligibility  for  this  disclosure  relief  does 
not  change  the  fact  that  any  Form  3,  4 
or  5  filed  later  than  the  applicable  due 
date  violates  section  16(a). 

F.  Fonns  3,  4  and  5 

We  are  adopting  with  minor  revisions 
the  proposed  amendments  to  Forms  3, 
4  and  5  mainly  to  facilitate  the 
electronic  filing  provisions,  as  follows: 

1.  Amend  the  introductory  section 
before  the  General  Instructions  of  Forms 
3,  4  and  5  to  delete  the  reference  to  IRS 
identification  numbers.  Consistent  with 
that  deletion,  we  amend  each  of  the 
forms  to  delete  Item  3  (before  Table  I), 
which  provides  a  space  for  a  filer  that 

is  an  entity,  at  its  option,  to  include  an 
IRS  identification  niunber.^^  yVe  believe 
this  information  is  unnecessary  in  this 
context.  An  IRS  identification  number 
has  not  proved  useful  for  tracking 
because  only  some  filers  provide  it. 
Only  non-natinal  person  filers  have 
been  permitted  to  provide  it  and  even 
they  could  choose  whether  to  do  so. 

2.  Amend  the  General  Instructions  to 
Forms  3,  4  and  5  to: 

•  Delete  the  references  to  the  deemed 
timely  filed  provision  in  Rule  16a- 
3(h);76 

•  Delete  the  statement  that  electronic 
filing  is  optional;^^ 

•  Add  a  statement  clarifying  that 
electronic  filing  is  mandatory  absent  a 
hardship  exemption,  referencing 
RegiUation  S-T,  and  describing  how  to 
obtain  staff  assistance  in  electronic 
filing;^^ 


»5 17  CFR  249.310b. 

"17  CFR  274.101. 

''  We  have  renumbered  the  items  that  follow  the 
deleted  item.  In  this  release,  however,  references  to 
pre-Table  I  form  items  are  to  their  numbers  before 
renumbering. 

™See  former  General  Instruction  2(a)  to  Form  3, 
and  former  General  Instruction  1(a)  to  Forms  4  and 
5.  These  minor  changes,  not  previously  proposed, 
are  needed  to  conform  to  the  previously  proposed 
and  now  adopted  deletion  of  the  deemed  timely 
filed  provision  from  Rule  16a-3(h). 

''  See  former  General  Instruction  3(a)  to  Form  3, 
and  former  General  Instruction  2(a)  to  Forms  4  and 
5. 

'•  See  revised  General  Instruction  3(a)  to  Form  3 
and  revised  General  Instruction  2(a)  to  Forms  4  and 
5.  The  adopted  note  omits  the  proposed  language 
relating  to  temporary  hardship  exemptions. 


•  Revise  the  joint  filer  provisions  to 
cross-reference  the  signature  rule  and 
separate  out  paper-only  requirements;  '^ 
and 

•  Add  a  note  providing  instructions 
for  filing  in  paper  pursuant  to  a 
hardship  exemption.®" 

3.  Amend  General  Instruction  6  to 
Forms  3,4,  and  5  to  indicate  that  if  a 
filer  runs  out  of  space  on  the  electronic 
form,  the  filer  shoidd  put  the  additional 
inff^rmation  in  a  footnote,  and  if  there  is 
not  enough  room  in  the  space  provided 
for  a  footnote,  the  footnote  should  refer 
to  an  exhibit  to  the  form  ®^  that  contains 
the  additional  information.®^  Revised 
General  Instruction  6  also  adopts  a 
numbering  system  for  exhibits.®^ 

4.  Add  General  Instruction  8  to  Form 
3  and  General  Instruction  9  to  Forms  4 
and  5  explaining  how  to  present 
information  in  amendments  to 
previously  filed  forms.®* 

5.  Amend  Item  4  of  the  items  before 
Table  I  of  Form  4  to  clarify  that  it 
requires  the  date  of  the  earliest 
transaction  required  to  be  reported. 

6.  Amend  Item  6  of  the  items  before 
Table  I  of  Form  3  and  Item  5  of  the  items 
before  Table  I  of  Forms  4  and  5  to 
require  an  amended  form  to  specify  the 
date  the  original  form  was  filed. 

7.  Amend  the  heading  of  Form  5  to 
clarify  it  by  adding  at  the  end  "of 
Seciuities." 

8.  Amend  Items  4  and  5  of  the  items 
before  Table  I  of  Form  5  to  require  that, 


'9  See  revised  General  Instruction  5(b)(v)  to  Form 

3  and  revised  General  Instruction  4(b)(v)  to  Forms 

4  and  5. 

">  See  revised  notes  to  General  Instruction  3  of 
Form  3  and  General  Instruction  2  of  Forms  4  and 
5.  The  adopted  note  contains  the  proposed  language 
with  two  exceptions.  The  adopted  note  omits  the 
proposed  language  relating  to  temporary  hardship 
exemptions.  The  adopted  note  includes  a  statement 
that  at  least  one  copy  must  be  signed. 

">  Ownership  and  transaction  information  must 
be  disclosed  to  the  greatest  extent  possible  in  the 
forms'  Tables  I  and  II  rather  than  in  footnotes  and 
attachments  in  order  to  maximize  the  value  of 
EDGAR'S  tagging  the  data  in  the  tables,  and  thus 
facilitate  analysis. 

*2  One  commenter  claimed  that  this  amendment 
to  General  Instruction  6  would  reduce  disclosure 
and  clarity  by  dispersing  information  to  as  many  as 
three  different  places.  We  believe  the  amendment 
will  not  reduce  disclosure  and  that  filers  can 
maintain  clarity  through  cross-references.  Further, 
we  believe  that  the  electronic  forms  provide 
adequate  space  on  the  forms  and  in  the  footnotes 
for  almost  all  situations.  It  should  be  unusual  for 
filers  to  need  to  provide  additional  explanatory 
material  in  a  separate  attachment. 

"  See  revised  General  Instruction  6(c)  to  Forms 
3,  4  and  5.  The  specified  amendments  to  General 
Instruction  6  relating  to  exhibits  are  minor, 
clarifying  amendments  not  previously  proposed. 
We  note  that  no  exhibit,  including,  for  example,  a 
power  of  attorney,  may  be  filed  in  paper,  absent  a 
hardship  exemption,  or  on  a  stand-alone  basis. 

■^  This  amendment  as  well  as  the  amendments 
described  in  items  5, 6,  7,  9. 10, 12  and  13  of  this 
Section  II.D,  are  minor,  clarifying  amendments  not 
previously  proposed. 
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when  addressing  the  date  as  to  which 
the  form  is  filed,  a  day  be  specified  in 
addition  to,  as  previously  required,  a 
month  and  year.  Adding  a  day 
requirement  will  result  in  a  full  date 
that  will  ease  processing  and  searches. 

9.  Amend  Item  4  of  the  items  before 
Table  I  of  Form  5  to  clarify  that  it 
requires  the  issuer's  fiscal  year  end  date. 

10.  Amend  Form  5  by  adding,  in  the 
space  immediately  below  Table  1  and 
immediately  above  the  sentence 
regarding  multiple  reporting  persons,  a 
reminder  regarding  separate  line 
reporting  of  different  securities  classes 
and  forms  of  ownership. 

i   11.  Amend  the  heading  of  column  9 
of  Table  II  of  Form  5  to  clarify  that  the 
reference  to  "year"  is  a  reference  to  the 
issuer's  fiscal  year,  wluch  will  make  the 
heading  consistent  with  the  heading  of 
column  5  of  Table  I  of  Form  5. 

12.  Amend  the  heading  of  column  10 
of  Table  n  of  Form  5  to  add  the  word 
"form"  to  clarify  that  the  coliunn 
requires  disclosiuTe  of  ownership  form 
(i.e.,  direct  or  indirect)  and  conform'the 
heading  with  its  counterparts  in  Table  I 
of  Form  5  and  Tables  I  and  D  of  Forms 
3  and  4.85 

13.  Remove  the  reference  to  Social 
Security  Numbers  from  the  description 
of  Securities  Act  Form  144.®®  This  was 
inadvertently  retained  in  previous 
rulemaking.®' 


G.  Fonn  ET 

We  are  making  one  change  to  the 
EDGAR  system  and  the  ndes  that  affects 
all  filings,  not  just  section  16(a)  reports. 
Electronic  filers  have  been  permitted  to 
make  electronic  submissions  either  as 
direct  transmissions,  via  dial-up  modem 
or  Internet,  or  on  magnetic  cartridge.®® 
However,  the  niunber  of  filers  using 
magnetic  cartridges  is  minimal  in  the 
current  calendar  year,  no  filer  has  used 
magnetic  cartridge  transmission.  During 
2002,  one  filer  filed  one  magnetic 
cartridge  containing  a  single  form.  The 
filer  apparently  used  the  magnetic 
cartridge  approach  solely  to  avoid  a 
temporary  problem  with  direct 
transmission.  Therefore,  as  proposed, 
we  are  eliminating  ®^  magnetic 


cartridges  as  a  transmission  medium 
and  Form  ET,9o  the  transmittal  form  that 
must  accompany  all  magnetic  cartridge 
submissions.  91 

H.  Filing  Hours 

Rule  13(a)  of  Regulation  S-T 
addresses  electronic  submission 
acceptance.  Currently,  persons  can  file 
by  direct  electronic  transmission 
between  the  horns  of  8  a.m.  and  10  p.m., 
Washington,  DC  time  on  weekdays  that 
are  not  federal  holidays.  An  accepted 
filing  for  which  transmission  begins 
before  5:30  p.m.  Eastern  time  is  deemed 
filed  on  the  same  day.  Generally,  an 
accepted  filing  that  begins  after  5:30 
p.m.  is  deemed  filed  on  the  next 
business  day.^^  However,  a  post- 
effective  amendment  or  registration 
statement  filed  to  increase  the  nimiber 
of  securities  registered  as  permitted  by 
Securities  Act  Rule  462(b)93  is  deemed 
filed  on  the  same  business  day  (as  long 
as  it  is  received  before  10  p.m.).** 

In  the  Proposing  Release,  we 
requested  comment  on  amending  Rule 
13(a)  to  treat  an  accepted  Form  3,  4  or 
5  filing  in  the  same  manner  as  a  Rule 
462(b)  filing  for  purposes  of  the  deemed 
filing  date.  More  commenters  addressed 
filing  horns  than  anything  else.  Eleven 
commenters  supported  the  extension  to 
10  p.m.  Two  of  those  commenters  also 
expressed  support  for  an  extension  to 
midnight.  Finally,  four  commenters 
expressed  support  for  the  ability  to  file 
24  horns  a  day. 

The  commenters  supporting  a  Rule 
462(b)  type  extension  to  10  p.m.  or 
midnight  generally  took  the  view  that 

•  The  extension  would  ease 
adnunistraUve  burdens,  especially  for 
filers  that  are  natiual  persons  or  located 
in  the  western  part  of  the  U.S., 
particularly  in  light  of  the  rapid  Form  4 
fiUng  deadline;  and 

•  Form  dissemination  still  would 
occur  no  later  than  before  the  market 
opens  the  next  business  day,  as  is 
currently  true  for  forms  filed  after 
market  close  but  before  5:30  p.m.  on  a 
business  day. 


*  We  did  not  adopt  the  proposed  amendment, 
appearing  in  the  proposed  re^atory  text  only,  to 
BDodify  the  heading  of  Table  n  of  Form  5  because 
tfae  current  heading  of  the  form  already  reads  as 
proposed. 

"  See  17  CFR  239.144,  as  amended. 

•'  Release  No.  33-7424  (July  1. 1997)  (62  FR 
35.338]. 

••  See  ctirrent  Rules  1 2(b)  and  1 2fc)  of  Regulation 
S-T  [17  CFR  232.12(b)  and  232.12(c)). 

••  See  related  amendments  we  are  adopting,  as 
pn^osed,  to  Securities  Act  Rule  110  [17  CFR 
230.110],  Rule  12  of  Regulation  S-T  [17  CFR  232.12 
and  232.103],  Exchange  Act  Rule  0-2  (17b  CFR 
24aO-2l.  Public  Utility  Act  Rule  21  [17  CFR 


250.21],  and  Trust  Indenture  Act  Rule  0-5  [17  CFR 
260.0-5).  We  also  are  adopting  amendments  we  did 
not  propose  to  revise  a  subauthority  cite  for  part 
239  of  Chapter  1 7  of  the  Code  of  Federal 
Regulations  to  reflect  the  deletion  of  Form  ET  and 
to  add  a  previously  omitted  dte  to  the  United  States 
Code. 

"0  17  CFR  239.62,  249.445,  259.601.  269.6  and 
274.401. 

■>  The  one  commenter  to  aadress  magnetic 
cartridge  transmission  and  Form  ET  fevored  their 
elimination. 

"Rule  13(a)(2)  of  Regulation  S-T  [17  CFR 
232.13(a)(2)|. 

"17  CFR  230.462(b). 

"Rule  13(a)(3)  of  Regulation  S-T  [17  CFR 
232.13(a)(3)). 


Commenters  supporting  24-hour-a- 
day  filing  cited  essentially  the  same 
views.  In  addition,  two  commenters 
stated  their  beUef  that  the  Commission 
would  not  need  to  be  open  24  hours  a 
day  because  forms  filed  when  the 
Commission  was  closed  could  be  held 
in  a  queue  imtil  re-opening.  One 
commenter  added  its  belief  that  the 
Commission  should  be  able  to  perform 
maintenance  and  back-up  without 
disrupting  24  hour-a-day  filing. 

We  agree  that  extended  filing  hoiu^ 
would  ease  filers'  administrative 
burdens,  without  impairing  prompt 
public  availability  of  the  filed 
information.  Accordingly,  we  have 
amended  Rule  13(a)  to  provide  that  any 
Form  3,  4  or  5  submitted  by  direct 
transmission  on  or  before  10  p.m. 
Eastern  time  is  deemed  filed  on  the 
same  business  day.^^  However,  filer 
support  hours  will  not  be 
correspondingly  extended,  so  filer 
support  will  remain  available  only  until 
7  p.m.  Eastern  time.  We  encourage  filers 
to  submit  their  filings  as  early  in  the  day 
as  practicable,  notwithstanding  the  10 
p.m.  deadline,  to  avoid  the  risk  that  last- 
minute  difficulties  will  result  in  a  late 
filing. 

The  EDGAR  system  will  be 
programmed  to  provide  that  a  form  filed 
between  5:30  p.m.  and  10  p.m.  Eastern 
time  is  assigned  a  filing  date  on  the 
same  business  day  and  disseminated 
that  evening.  We  expect  this 
programming  to  be  completed  around 
the  end  of  July  2003.  Until  then,  EDGAR 
will  continue  to  assign  the  next  business 
day  to  these  filings  as  their  filing  date 
and  disseminate  them  on  the  next 
business  day.  However,  from  the 
effective  date  of  the  amendments  imtil 
the  programming  is  completed,  we  will 
apply  amended  Rule  13(a)  to  consider  a 
Form  3, 4  or  5  to  be  timely  filed  based 
on  the  time  of  receipt  displayed  on  our 
Web  site.  A  form  with  a  time  of  receipt 
on  or  before  10  p.m.  will  be  deemed  to 
be  filed  on  the  date  of  receipt. 

m.  The  New  Electronic  Filing  System 

The  Proposing  Release  discussed  our 
plans  for  a  new  on-line  filing  system  to 
make  it  easier  to  file  Forms  3,  4  and  5 
and  easier  to  locate  and  search  for  the 
data  in  these  forms.  In  March  2003,  the 
Commission  made  the  new  system 
available  for  testing.  In  its  initial 
version,  insiders  and  those  who  acted 
on  their  behalf  were  able  to  access  our 
Web  site  to  fill  out  and  submit  test 
forms.  On  May  5,  2003,  EDGAR  Release 
8.5  became  effective  and  the  new  system 
went  live  and  began  to  provide  the 
method  for  insiders  to  file 


«si7CFR232.13(aM4). 
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electronicaUy.^^  As  a  result, 
EDGARLink  filing  no  longer  is  available 
for  these  fonns.^^ 

Users  of  the  test  site  commented  that 
the  new  system  was  easy  to  use  and 
intuitive.  They  identified  some 
improvements  that  would  be  beneficial 
to  filers.  Most  of  these  changes  will  be 
implemented  in  EDGAR  Release  8.6, 
currently  scheduled  for  the  end  of 
July.98 

Some  filers,  either  directly  or  through 
agents,  may  wish  to  create  a  customized 
form  and  file  it  as  a  reduced  content 
filing.  A  reduced  content  filing  is  a 
filing  that  provides  header  information 
{e.g.,  form  type)  and  the  data  for 
mandatory  fields  that  we  specify  and 
otherwise  complies  with  specified 
technical  filing  requirements.  In  March 
2003,  we  announced  the  necessary 
reduced  content  specifications, 
including,  mandatory  fields  and 
technical  filing  requirements,  to  provide 
adequate  preparation  time  before  the 
new  system's  implementation.^^ 
Reduced  content  filings  will  enable 
issuers  and  insiders  to  use  third-party 
service  providers  for  filings,  if  they  wish 
to  do  so,  just  as  they  do  today. 

In  order  to  file,  persons  will  need  the 
same  codes  as  are  required  to  file  on 
EDGARLink.  Persons  can  acquire  the 
codes  only  by  submitting  a  Form  ID.'"*' 
We  urge  Form  ID  filers  to  keep  the 
information  they  provide  up  to  date  by 
revising  the  information  on-line  through 
our  Web  site  as  necessary.  Companies 
and  other  third  party  filing  agents  with 
appropriate  access  codes  will  continue 
to  be  able  to  submit  forms  on  behalf  of 
insiders. ^°^  We  expect  to  introduce 
enhanced  verification  procedures  in  the 
future. 

Under  the  new  system,  if  a  filing  is 
made  on  behalf  of  multiple  insiders, 
each  insider  will  be  required  to  have  a 
Central  Index  Key  (CIK)  and  CDC 
Confirmation  Code  (CCC)  for 


••  Each  new  EDGAR  release  represents  an 
updated  version  of  the  EDGAR  system.  See  the  draft 
Filer  Manual  for  Release  8.5  on  our  Web  site  at 
http://www.sec.gov/info/edgar/filennanual85.htm. 

"  As  previously  discussed,  unofficial  PDF  copy 
submissions  are  unavailable  to  Forms  3,  4  and  5. 

™  The  principal  needed  improvement  relates  to 
modifying  mandatory  field  requirements  for  certain 
holdings  and  types  of  transactions.  On  May  1,  2003, 
we  released  interim  guidance  on  how  to  report  the 
affected  items  before  this  improvement  is  made. 
The  interim  guidance  is  available  on  our  Web  site 
at  http://www.sec.gov/divisions/corpfin/ 
secl6faq.htm. 

"The  mandatory  fields  and  technical  filing 
requirements  are  available  on  our  Web  site  at  http:/ 
/www.sec.gov/info/edgar/edgaTBSxmlspec.htm. 

"» 17  CFR  239.63,  249.446,  259.602,  269.7  and 
274.402. 

loi  Companies  and  other  third  party  filing  agents 
will  need,  in  addition  to  their  own  access  codes,  the 
CIK  and  CCC  codes  of  the  insiders  on  whose  behalf 
they  file. 


validation.  i°2  Multiple  insiders  will  be 
allowed  to  report  on  a  single  form  only 
if  they  all  have  an  interest  in  a 
transaction  or  holding  reported. 

To  access  and  file  tne  forms  through 
our  Web  site,  filers  must  begin  by 
having  valid  EDGAR  access  codes  and 
logging  on  to  the  site.  A  button  on  the 
menu  will  give  filers  the  option  to  create 
an  on-line  Form  3,  4  or  5,  or  an 
amendment  to  any  of  these  forms.  The 
filer  shoidd  have  all  the  necessary 
information  available  before  going  on- 
line to  file.  Due  to  cost  and  technical 
limitations,  data  entry  must  be 
performed  quickly  enough  to  avoid 
time-outs  that  end  the  session.  A  time- 
out will  occtn  one  hour  following  the 
user's  last  activity  on  the  system.  The 
system  will  not  be  able  to  provide  a  way 
to  save  an  incomplete  form  on-line  from 
session  to  session.  The  system  will 
validate  as  many  fields  as  possible  for 
data  type  and  required  fields  while  the 
filer  fills  in  the  form.  Filers  will  have 
the  chance  to  correct  errors  and  verify 
the  accuracy  of  the  information  before 
submitting  the  filing.  An  on-line  help 
function  will  be  available. 

The  filer  will  be  able  to  download  and 
print  the  filing  and  add  attachments 
before  submission. '"^  Once  the  filing  is 
submitted,  the  system  will  display  the 
accession  number  of  the  filing  or  a 
message  that  says  the  accession  number 
will  follow  in  a  return  notification.^*'*  A 
filer  will  be  able  to  obtain  a  retiun  copy 
of  the  form  shortly  after  filing,  and  also 
will  be  able  to  see  the  filing  on  our  Web 
site.  Filers  who  submit  their  forms 
directly  by  entering  information  into  the 
on-line  templates  must  click  on  the 
"Transmit  Submission"  button  on  or 
before  10  p.m.  Eastern  time  on  a 
Commission  business  day  for  the 
submission  to  be  completed  that  day. 
Similarly,  a  reduced  content  filing  must 
begin  transmission  on  or  before  10  p.m. 
Eastern  time  to  be  completed  the  same 
day. 

Siunmarized  below  are  conmients  we 
received  regarding  the  system  relating  to 
access  codes,  filing  options  and  system 
featiu^s,  and  our  responses. 


'02  In  contrast,  on  EDGARLink.  only  one  of  the 
Insiders  needed  a  CIK  and  CCC. 

103  Filers  should  reference  attachments  in  the 
form  as  exhibits  and  number  them  for  clarity.  As 
described  above,  a  new  General  Instruction  to  each 
form  specifies  how  exhibits  should  be  numbered.  In 
the  rare  event  that  a  filer  files  an  exhibit  separately 
in  paper  under  a  continuing  hardship  exemption, 
the  filer  should  place  a  Form  SE  (17  CFR  239.64, 
249.444,  259.603,  269.8  and  274.403]  cover  on  the 
exhibit.  Use  of  Form  SE  for  this  purpose  wall  help 
assure  the  exhibit  is  linked  to  the  form. 

<o«  An  "accession  number"  is  a  unique  number 
generated  by  EDGAR  for  each  electronic 
submission.  Assignment  of  an  accession  nimiber 
does  not  mean  that  EDGAR  has  accepted  a 
submission. 


Four  commenters  asked  us  to  address 
the  situation  where  a  Form  ID  is  filed  to 
obtain  a  new  CCC  access  code  for  an 
insider  who  already  has  a  CCC  code. 
Two  commenters  stated  that  this  can 
happen,  for  example,  where  an  insider 
serves  on  multiple  boards  and  more 
than  one  issuer  arranges  Form  ID  filing. 
The  situation  cited  is  that  a  new  CCC  is 
issued,  which  cancels  the  previous  CCC. 
As  a  result,  an  attempt  to  file  arranged 
by  a  person  imaware  of  the  change 
could  result  in  an  error  message,  delay 
and  extra  effort.  As  potential  dtemative 
resolutions,  commenters  suggested  that 
the  Commission: 

•  In  response  to  a  repeat  Form  ID, 
either  provide  the  existing  codes  and 
permission  to  use  them  or  return  the 
Form  ID  to  the  insider  with  a  notice  that 
the  insider  already  has  access  codes; 

•  Provide  a  mechanism  to  allow  filers 
to  determine  whether  the  insider 
already  has  access  codes;  '"^ 

•  Provide  separate  access  code  sets 
with  respect  to  each  issuer  as  to  which 
the  person  files  reports;  *°^  or 

•  Take  the  position  that  a  good  faith 
attempt  to  obtain  and  use  codes  that 
results  in  mishandling  or  termination  of 
existing  codes  constitutes  a  valid  basis 
for  a  temporary  hardship  exemption.  *°^ 

We  are  sensitive  to  the  concerns 
expressed  regarding  granting  access 
codes  to  individuals.  In  some  cases,  an 
individual  is  an  insider  of  more  than 
one  issuer.  The  staff  takes  care  to  assign 
only  one  CIK  code  to  each  individual, 
regardless  of  the  number  of  issuers  as  to 
which  the  person  files  reports.  When 
multiple  issuers  request  CIK  codes  for 
the  same  individual,  however, 
occasionally  new  access  codes  are 
assigned  in  error.  Often  one  issuer  tells 
the  staff  that  the  original  codes  have 
been  lost  or  compromised  when,  in  fact, 
the  insider  is  using  them  when 
submitting  filings  as  to  another  issuer. 
When  new  codes  are  generated  for  the 
same  person,  as  identified  by  the  vmique 
CnC  code,  the  previously  generated 
codes  become  invalid. 


'O'  We  assign  to  every  person  that  requests  access 
codes  a  QK  code  unique  identifier  that  is  available 
publicly,  for  persons  that  have  used  their  CIK  code 
in  making  a  filing,  on  our  Web  site  under  the 
"Companies  and  Other  Filers"  search  at  http:// 
www.sec.gov/edgaT/seaTchedgar/ 
companyseaTch.htinl. 

loB  Providing  separate  access  codes  as  to  each 
issuer  would  make  it  more  difficult  to  find  all  the 
filings  of  a  given  insider  and,  thereby,  undermine 
our  goals  of  &cilitating  rapid  and  easy  access  to 
information. 

10'  As  previously  discussed,  temporary  hardship 
exemptions  will  be  unavailable  to  Forms  3,  4  and 
5.  One  commenter  claimed  that  sometimes  delays 
in  obtaining  codes  prevent  timely  filing.  We  are      , 
making  strong  efforts  to  provide  codes  timely, 
especially  as  more  and  more  persons  seek  codes  in 
connection  with  the  implementation  of  mandated 
electronic  filing. 
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We  are  exploring  potential  methods 
for  the  system  to  identify  uniquely  each 
insider  and  enable  an  insider,  or  an 
issuer  or  other  third  party  acting  on  the 
insider's  behalf,  to  manage  the  access 
pedes  more  effectively  and  arrange  new 
access  codes,  if  necessary,  on  a  real-time 
basis.  Ultimately,  we  may  address  the 
Mtuation  even  more  broadly  {i.e.,  not 
only  in  the  context  of  section  16  filings). 
For  the  time  being,  however,  we  luge 

•  Insiders  to  file  Forms  ID  well  in 
advance  of  when  they  expect  to  need 
codes,  to  keep  track  of  their  codes  and 
to  advise  issuers  for  which  they  later 
become  insiders  of  their  existing  codes; 

& 

•  Issuers  and  other  third  parties 
involved  in  the  filing  process  to  inquire 
whether  an  insider  already  has  codes 
before  submitting  a  Form  ID  filing  on 
the  insider's  behalf.  ^"^ 

Five  commenters  addressed 
alternatives  to  limiting  electronic  filing 
of  insider  reports  to  the  new  on-line 
system.  All  five  commenters  suggested 
that  insiders  remain  able  to  file  through 
the  current  EDGARLink  system  dining 
at  least  the  initial  few  months  of  the 
new  on-line  system.  Among  their 
reasons  were  to  provide  more  time  for 
third-party  software  development, 
facilitate  a  smoother  transition  and 
enable  filers  to  prepare  a  submission  in 
advance  (and  thereby  ease 
proofreading). 

We  have  considered  the  commenters' 
suggestions  and  concerns  regarding 
alternate  methods  of  filing.  However, 
due  to  technical  and  resource 
limitations,  we  cannot  maintain  parallel 
systems,  such  as  EDGARLink  and  the 
new  on-line  system. 

A  significant  niunber  of  commenters 
addressed  the  operation  of  the  new  on- 
line system.  They  addressed  input 
featines  generally,  the  relationship 
between  reduced  content  filings  and  on- 
line filing,  and  technical  issues 
regarding  data  format  and^agging. 

Commenters  suggested  input  features 
that  are  user-friendly  in  general  and,  in 
particular,  allow  users  to 

•  Save  incomplete  forms  for  the  next 
on-line  session; 

•  Complete  forms  off-line  and  file 
them  on-line; 

•  Use  an  unlimited  number  of  lines  in 
each  transaction  table; 

•  Receive  a  warning  before  a  time- 
out; 

•  Avoid  separately  converting 
attachments  into  an  EDGAR  format; 


•o»  As  previously  noted,  this  can  be  done  for 
persons  that  have  used  their  CIK  code  in  making  a 
filing  by  using  the  "Companies  and  Other  Filers" 
search  on  our  Web  site  at  http://www.sec.gov/edgar/ 
saarchedgar/companysearch.html. 


•  Avoid  the  need  to  input  data 
manually  into  fields  automatically 
populated  based  on,  for  an  initial  report, 
information  in  the  Form  ID  and,  for  a 
subsequent  report,  information  in  the 
last  previous  report; 

•  Access  instructions  ftom  the  related 
part  of  the  on-line  template;  and 

•  Use  pull-down  menus  for  a  variety 
of  items. 

The  system  allows  users  to  avoid 
separately  converting  attachments  into 
an  EDGAR  form  ^°^  and  allows  users  to 
use  pull-down  menus  in  responding  to 
some  items.  As  the  Commission  staff 
and  filers  develop  operational 
experience  with  the  on-line  filing 
system,  we  plan  to  consider  whether 
pull-down  menus  would  be  feasible  for 
additional  items. 

Due  to  cost  and  storage  limitations, 
the  system  currently  does  not  allow 
users  to: 

•  Save  incomplete  forms  for  the  next 
on-line  session  (but  the  system  does 
allow  users  to  print  their  incomplete 
forms  and,  thereby,  retain  a  hard  copy); 

•  Complete  forms  off-line  and  file 
them  on-line  except  by  using  a  third 
party  or  other  reduced  content  filing 
process; 

•  Use  an  unlimited  number  of  lines  in 
each  transaction  table  (but  we  believe 
the  number  of  lines  available  adequate); 

•  Receive  a  warning  before  a  time- 
out; 

•  Avoid  the  need  to  input  data 
manually  into  fields  automatically 
populated  based  on,  for  a  Form  4  or 
Form  5,  information  in  the  last  previous 
report  (but  some  fields  will  be 
populated  automatically  based  on 
information  in  the  Form  ID  (e.g.,  the 
insider's  name));  or 

•  Access  instructions  from  the  related 
part  of  the  on-line  template. 

We  plan  to  consider  these  features 
and  other  improvements  in  connection 
with  potential  future  system 
enhancements.  We  encoinage  system 
users  to  continue  to  provide  their 
comments  and  suggestions  to  the  staff. 

Six  commenters  asked  questions  or 
cited  concerns  about  data  tagging  and 
the  format  selected  for  information  filed 
and  displayed.  The  system  requires  that 
information  be  filed  in  the  standard 
format  of  XML.  We  will  disseminate 
that  information  on  our  website  in  two 
formats — viewable  through  a  form  and 
XML  tagged.  Users  can  take  the  XML 
tagged  information  and  download  it  into 
an  existing  application  or  create  an 
apphcation  to  use  the  information.  We 
believe  that  oin  approach  to  filing  and 
dissemination  formats  makes  it 


relatively  easy  to  file,  access  and 
analyze  insider  beneficial  ownership 
information. 

Some  commenters  requested  that  we 
put  Forms  3,  4  and  5  and  their 
amendments  in  a  separate  area  of  our 
website.  They  stated  that  this  would 
provide  easy  access  to  the  information 
for  members  of  the  public  interested  in 
these  forms.  We  believe  that  the  same 
effect  has  been  accomplished  by 
providing  the  ability  on  oin  Web  site  to 
make  a  search  limited  to  these  forms,  as 
well  as  the  ability  to  search  for  company 
filings  excluding  these  forms."" 

IV.  Paperwork  Reduction  Act 

The  amendments  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").i"  We  published 
a  notice  requesting  comment  on  the 
collection  of  information  requirements 
in  the  Proposing  Release,  and  submitted 
these  requirements  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review. "2  These  requests  are  pending 
before  the  OMB.  When  we  receive  OMB 
clearance,  we  will  publish  notice  in  the 
Federal  Register.  We  did  not  receive 
any  comments  on  the  Paperwork 
Reduction  Act  analysis  contained  in  the 
Proposing  Release. 

Consistent  with  the  will  of  Congress, 
the  amendments  that  affect  all  of  these 
information  collections,  except  for  Form 
ET,  generally  conform  the  amended 
rules  and  forms  to  the  mandated 
electronic  filing  requirements  provided 
by  the  amendments  to  section  16(a) 
enacted  in  section  403  of  the  Sarbanes- 
Oxley  Act. 

Compliance  with  the  adopted 
amendments  will  be  mandatory.  The 
information  required  by  the 
amendments  wiU  not  be  kept 
confidential  by  the  Commission  except 
that  the  information  required  by  Form 
ID  will  be  kept  confidential,  subject  to 
a  request  under  the  Freedom  of 
Information  Act.'" 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  titles  of  the 


'""Attachments  must  be  in  HTML  or  ASCII 
format. 


"0  See  the  latest  version  of  the  "EDGAR 
Company  Search,"  which  allows  site  visitors  to 
choose  to  include  Forms  3,  4  and  5  with  other 
company  filings  in  their  search  results,  exclude 
them  entirely  or  display  only  Forms  3.  4  and  5.  This 
search  may  be  found  on  our  website  at  http:// 
www.sec.gov/edgaT/searchedgar/ 
companyseaTch.html. 

"144U.S.C.  3501efse<7. 

■12  Publication  and  submission  were  in 
accordance  with  44  U.S.C  3S07(d)  and  5  CFR 
1320.11. 

*"  5  U.S.C.  552.  The  Commission's  regulations 
that  implement  the  act  are  at  17  CFR  200.80  ef  seq. 
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affected  infonnation  collections  are  the 
EDGAR  Forms  ID,  ET,  SE  and  TH,  and 
Exchange  Act  Forms  3,  4  and  5.  The 
changes  made  to  the  proposed 
amendments  would  not  increase  the 
burden  estimates  for  Forms  ID,  ET,  SE 
and  TH  previously  submitted  to  the 
OMB.ii"  We  expect  that  the  adopted 
amendments  will  obligate  reporting 
persons  to  disclose  on  Forms  3,  4  and 
5  essentially  the  same  information  that 
they  are  required  to  disclose  today.^'^ 

V.  Cost-Benefit  Analysis 

The  adopted  amendments  relating  to 
mandated  electronic  filing  and  Web  site 
posting  largely  represent  the 
implementation  of  a  Congressional 
mandate.  As  we  stated  in  the  Proposing 
Release,  we  expect  these  amendments 
will  achieve  the  same  benefits  for 
investors  and  filers  that  we  sought  when 
we  first  adopted  mandated  EDGAR  rules 
for  most  filings.' '•* 

We  solicited  comment  on  the 
expected  benefits  and  costs  and  on  any 
others  that  could  result  from  adoption  of 
mandated  electronic  filing  and  Web  site 
posting  requirements.  We  also  requested 
data  as  to  what  percentage  of  filings  are 
done  by  or  with  the  help  of  the  issuer. 
We  discuss  the  responses  below. 

A.  Benefits 

We  expect  the  adopted  amendments 
regarding  mandated  electronic  filing 
and  Web  site  posting  to  benefit  investors 
and  filers. 

Mandated  electronic  filing  should 
benefit  members  of  the  investing  public 
and  financicd  community  by  making 
information  contained  in  Commission 
filings  easily  available  to  them  minutes 
after  receipt  by  the  Commission  and, 
thereby,  make  them  more  likely  to 
access  and  act  quickly  on  the 
infonnation.  The  electronic  format  of 
the  information  should  facilitate 
research  and  data  analysis.  The  new 


"<  See  Proposing  Release.  Part  V  for  a  description 
of.  and  the  burden  estimates  for,  Forms  ID,  ET.  SE 
and  TH.  The  change  to  the  proposed  amendments 
that  makes  temporary  hardship  exemptions 
unavailable  to  section  16  reports  would  reduce  the 
burden  estimate  for  Form  TH  because  no  additional 
respondents  would  tile  Form  TH  as  a  result  of  the 
adopted  amendments.  Consequently,  the  estimated 
annual  number  of  respondents  to  Form  TH  and 
estimated  total  annual  hour  burden  for  Form  TH 
would  remain  at  70  and  23.1,  respectively. 

"5 The  addition  to  Forms  3. 4  and  5  of 
requirements  to  reference  exhibits  and  amend  the 
forms  in  a  specified  manner  creates  an  additional 
burden  that  is  so  small  it  is  not  quantifiable.  The 
other  changes  to  Forms  3, 4  and  5  are  minor  and 
do  not  add  any  collection  of  information  burden. 

"8  The  expected  benefits  and  costs  to  those 
outside  the  Commission  from  the  adopted 
amendments  relating  to  eliminating  Form  ET  and 
magnetic  cartridge  transmission  are  expected  to  be 
de  minimis.  Magnetic  cartridge  transmission  rarely 
is  used. 


accelerated  section  16(a)  filing 
requirement  described  above  should 
make  quick  electronic  access  even  more 
valuable. 

Filers  should  benefit  from  changes  to 
the  electronic  filing  system  specifically 
designed  to  make  electronic  filing  easier 
while  continuing  to  provide  speedy, 
secure  and  reliable  delivery. 

The  use  of  EDGAR  also  will  facilitate 
more  efficient  storage,  retrieval  and 
analysis  of  ownership  and  transaction 
information  than  filing  in  paper. 
Quicker  access  to  ownership  and 
transaction  information  should  not  only 
facilitate  review  of  the  information  but 
also  enhance  the  Commission's  ability 
to  study  and  address  issues  that  relate 
to  this  information. 

Website  posting  by  issuers  with 
corporate  Web  sites  will  provide  a 
convenient,  rapidly  disseminated 
electronic  source  in  addition  to  EDGAR 
that  is  conducive  to  research  and  data 
analysis.  In  general,  Web  site  posting 
will  help  to  make  ownership  and 
transaction  information  more  broadly 
accessible. 

Of  the  commenters  that  expressed 
support  for  some  or  all  of  the  proposed 
amendments,  three  cited  benefits  among 
those  we  stated  we  expected  to  result. 
All  three  commenters  cited  more  timely 
access  to  information.  Two  commenters 
cited  easier  access  to  information.  No 
commenter  provided  data  to  quantify 
the  value  of  benefits  identified.         " 

B.  Costs 

We  expect  that  the  adopted 
amendments  regarding  mandated 
electronic  filing  and  Web  site  posting 
will  result  in  some  costs  to  insiders  and 
issuers.  However,  we  expect  that  many 
insiders  and  issuers  will  not  bear  the 
full  range  of  costs  resulting  from  .':e 
adoption  of  these  amendments  for  the 
reasons  described  below. 

The  expected  costs  of  mandated 
electronic  filing  consist  of  both  initial 
and  ongoing  costs.  Initial  costs  are  those 
associated  with  obtaining,  completing 
and  sending  to  the  Commission  a  Form 
ID  to  obtain  filing  credentials,  and  the 
purchase  of  compatible  computer 
equipment  and  software.  Initial  costs 
further  include  those  associated  with 
learning  about  the  electronic  filing 
system,  placing  the  filing  data  in 
electronic  format  for  the  initial 
electronic  filing  and  subscribing  to  an 
Internet  service  provider.  Ongoing  costs 
are  those  associated  with  maintaining 
the  framework  developed  through  the 
initial  costs  (for  example,  updating 
information  required  by  Form  ID)  and 
any  additional  costs  arising  from  each 
subsequent  filing  (for  example,  placing 


the  new  filing  data  in  electronic 
format)."^ 

We  expect  that  many  insiders  will 
inciu-  few,  if  any,  additional  costs  from 
electronic  filing.  We  understand  that 
many  issuers  help  their  insiders  or 
submit  the  insiders'  filings  on  thefr 
behalf.  To  the  extent  insiders  do  not 
receive  this  assistance,  we  believe  many 
already  will  have  the  necessary 
computer  equipment  and  Internet  access 
to  enable  them  to  file  using  the 
templates  that  will  appear  on  the 
Commission's  Web  site.  Finally,  some 
insiders  already  have  filed  Forms  ID  and 
gained  experience  in  arranging 
electronic  filing.  As  previously  noted, 
approximately  38%  of  the  Forms  3,  4 
and  5  filed  in  March  2003  were  filed 
electronically. 

Even  issuers  that  help  their  insiders  to 
file  electronically,  whether  to  a  greater 
or  lesser  extent,  are  not  likely  to  incur 
additional  costs.  These  issuers  already 
are  required  to  file  on  EDGAR  and 
generally  have  the  needed  computer 
equipment  and  Internet  service  provider 
access  to  enable  them  to  facilitate  filing 
using  the  templates  that  will  appear  on 
the  Commission's  website. 

Issuers  should  incur  relatively  few 
direct  costs  from  the  Web  site  posting 
requirement.  Because  the  requirement 
applies  only  to  issuers  that  already  have 
a  corporate  Web  site,  issuers  will  not 
need  to  incur  the  costs  associated  with 
creating  or  maintaining  a  Web  site.  In 
addition,  issuers  could  limit  their 
additional  costs  associated  with  posting 
by  hyperlinking  to  a  third-party  Web 
sitesuchasEDGAR.118 

Of  the  commenters  expressing 
concerns  in  terms  of  cost  or  burden, 
most  expressed  concern  about  filing 
hovus.  Five  commenters  essentially 
stated  that  a  5:30  p.m.  Eastern  time 
filing  deadline  would  be  overly 
burdensome."^  As  we  noted  earlier,  we 
are  extending  the  filing  deadline  to 
10:00  p.m.  Eastern  time. 

Two  commenters  expressed  concern 
about  the  bxu'den  on  issuers  that  satisfy 
their  Web  site  posting  requirement  by 
hyperlinks  if  we  require  the  hyperlinks 
to  be  updated  with  each  section  16 
report  filing.  As  we  noted  earlier,  it  is 
possible,  for  example,  to  link  to  the 
section  16  reports  relating  to  an  issuer 
in  the  EDGAR  database  on  our  Web  site 


>'^  Other  minor  costs  could  include,  for  example, 
preparing  a  filing  date  adjustment  request. 

' "  As  previously  noted,  the  expected  costs  to 
those  outside  the  Commission  from  the  adopted 
amendments  relating  to  eliminating  Form  ET  and 
magnetic  cartridge  transmission  are  expected  to  be 
de  minimis.  Magnetic  cartridge  transmission  rarely 
is  used. 

"^Twelve  commenters  supported  an  extension  of 
the  filing  deadline  beyond  5:30  p.m. 
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in  a  manner  that  does  not  require  an 
update  each  time  another  section  16 
report  is  filed  as  to  that  issuer. 

One  commenter  stated  that  a  failure  to 
maintain  EDGARUnk  as  a  filing  option 
once  the  new  system  is  in  place  would 
require  thfrd-party  software  providers  to 
implement  the  new  requirements 
outside  the  normal  development  cycle 
and,  as  a  residt,  could  place  a 
considerable  strain  on  their 
resources.  120  As  we  noted  earlier,  due  to 
technical  and  resource  limitations,  we 
cannot  maintain  parallel  systems. 

One  commenter  suggested  that  we 
make  minor  changes  to  the  current 
EDGARLink  approach  rather  than 
provide  a  new  system  in  order  to  avoid 
overly  burdensome  costs  to 
disseminators.  We  believe  that  approach 
would  be  inconsistent  with  our  goal  of 
establishing  a  user-friendly  system.  One 
commenter  stated  that  if  the  new  system 
is  not  user-friendly,  we  should  not 
imderestimate  the  costs. 

VI.  Effect  on  E£Bciency,  Competition 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act  121  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition,  section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  fiutherance  of  the 
piuposes  of  the  Exchange  Act. 
Furthermore,  section  2(b)  of  the' 
Securities  Acl^^z  section  3(f)  of  the 
Exchange  Act  123  and  section  2(c)  of  the 
Investment  Company  Act  require  us, 
when  engaging  in  rulemaking  where  we 
are  required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation. 

The  adopted  amendments  regarding 
mandated  electronic  filing  and  Web  site 
posting  are  intended  to  facilitate  the 
more  efficient  transmission, 
dissemination,  analysis,  storage  and 
retrieval  of  insider  ownership  and 
transaction  information.  124  This  should 
improve  investors'  ability  to  make 
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""As  noted  earlier,  five  commenters  suggested 
that  insiders  remain  able  to  file  through  the 
EDGARLink  system  during  at  least  the  initial  few 
months  of  the  new  system. 

»"  15  U.S.C.  78w(a)(2). 

[«15U.S.C.  77b(b). 

>«15  U.S.C.  78c(f). 

"*  We  believe  there  will  be  a  de  minimis  impact 
from  adoption  of  the  proposed  amendments 
regarding  the  elimination  of  magnetic  cartridge 
transmission  and  Form  ET. 


informed  investment  and  voting 
decisions.  Informed  investment  and 
voting  decisions  generally  promote 
market  efficiency  and  capital  formation. 

In  the  Proposing  Release,  we 
considered  the  amendments  in  light  of 
the  standards  set  forth  in  the  above 
statutory  coclion#.  We  solicited 
comment  on  whether,  if  adopted,  the 
proposed  amendments  would  impose  a 
biutlen  on  competition.  We  also 
requested  comment  on  whether,  if 
adopted,  the  proposed  amendments 
woidd  promote  efficiency,  competition 
and  capital  formation.  Finally,  we 
requested  commenters  to  provide 
empirical  data  and  other  factual  support 
for  their  views  if  possible. 

While  several  commenters  stated  that 
various  aspects  of  the  proposed 
amendments  would  result  in  imdue 
burdens,  only  one  conunenter  addressed 
anti-competitive  effects.  According  to 
this  commenter,  the  new  on-line  filing 
system  would  curtail  the  private  sector 
business  that  provides  software 
programs  that  facilitate  insider  filings. 
This  commenter  further  asserted  that 
this  private  sector  business  would 
innovate  if  not  given  an  early 
disincentive  from  developing  efficient 
filing  systems.  We  believe  that  it  is  very 
important  for  insiders  to  have  a  user- 
friendly  system  that  they  can  use 
relatively  easily  to  fulfill  their  filmg 
obligations.  We  further  believe  that  such 
a  system  will  not  discourage 
significantiy  private  sector  businesses 
that  develop  filing  software  because 
these  businesses  can  provide  features 
the  new  on-line  system  does  not. 

Vn.  Final  Regulatory  Flexibility  Act 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  or  FRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.  125  This  FRFA  relates  to 
amendments  regarding  mandated 
electronic  filing  and  Web  site  posting  of 
Forms  3,  4  and  5.126 

A.  Need  for  the  Amendments 

An  issuer's  insiders  use  Forms  3,  4 
and  5  to  report  beneficial  ownership  of 
and  trading  in  equity  securities  of  the 
issuer.  Consistent  with  the  v«ll  of 
Congress,  the  adopted  mandated 
electronic  filing  and  Web  site  posting 
amendments  generally  conform  the 
amended  rules  and  forms  to  the 
mandated  electronic  filing  and  Web  site 
posting  requirements  provided  by  the 
amendments  to  section  16(a)  enacted  in 


section  403  of  the  Sarbanes-Oxley  Act. 
In  addition,  we  believe  the  proposed 
amendments  will  benefit  investors, 
filers  and  the  Commission. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Initial  Regidatory  Flexibility  Act 
Analysis  ("IRFA")  appeared  in  the 
Proposing  Release.  We  requested 
comment  on  any  aspect  of  the  IRFA, 
including  the  number  of  small  entities 
that  would  be  affected  by  the  proposals, 
the  nature  of  the  impact,  and  how  to 
quantify  the  impact  of  the  proposals.  We 
received  no  comment  letters  responding 
to  the  request. 

C.  Small  Entities  Subject  to  the 
Amendments 

The  mandated  electronic  filing  and 
Web  site  posting  amendments  will  affect 
small  entities  that  either  are  insiders 
that  are  not  natiual  persons  or  are 
issuers  with  a  corporate  Web  site  that 
have  a  class  of  equity  securities 
registered  imder  Exchange  Act  section 
12. 

Exchange  Act  Rule  0-1 0(a)  127  defines 
an  entity,  other  than  an  investment 
company,  to  be  a  "small  business"  or 
"small  organization"  if  it  had  total 
assets  of  $5  million  or  less  on  the  last 
day  of  its  most  recent  fiscal  year.  As  of 
March  30,  2003,  we  estimated  that  there 
were  approximately  8840  insiders  '28 
and  fewer  than  2500  issuers  that  have  a 
class  of  equity  securities  registered 
under  Exchange  Act  section  12,  other 
than  investment  companies,  that  may  be 
considered  small  entities.  The  mandated 
electronic  filing  amendments  will  apply 
to  all  of  these  insiders.  The  mandated 
Web  site  posting  amendments  wUl 
apply  to  all  of  these  issuers  with 
corporate  Web  sites. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal  year. 
As  of  Jime,  2002,  we  estimate  that  there 
were  36  closed-end  investment 
companies,  and  29  business 
development  companies,  that  are  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act  that  possibly  could  be 
affected  by  the  amendments. 


'"5  U.S.C.  603. 

>2*  As  previously  noted,  we  believe  there  will  be 
a  de  minimis  impact  from  adoption  of  the  proposed 
amendments  regarding  the  elimination  of  magnetic 
cartridge  transmission  and  Form  ET. 


"''17CFR240.0-10(a). 

128  We  estimated  the  number  of  small  entity  non- 
investment  company  insiders  based  on  our 
estimates  of  the  total  number  of  insiders;  the 
percentage  of  these  insiders  that  are  greater  than  ten 
percent  holders:  the  percentage  of  these  greater  than 
ten  percent  holders  that  are  non-natural  persons; 
and  the  percentage  of  these  non-naturai  persons 
that  are  small  entities. 
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D.  Projected  Reporting.  Recordkeeping, 
and  dther  Compliance  Requirements 

Before  the  effective  date  of  the  rule 
and  form  amendments  adopted  in  this 
release,  insiders  may  file  Forms  3,  4  and 
5  in  paper  or  electronically  and  issuers 
with  corporate  websites  need  not  post 
Forms  3,  4  and  5  as  to  their  equity 
securities  on  their  Web  sites.  The 
amendments  require  insiders  to  file 
these  forms  electronically  and  issuers 
with  corporate  Web  sites  to  post  these 
forms.  Because  insiders  already  file 
these  forms  in  paper,  the  only 
additional  professional  skills-insiders 
will  need  will  be  those  required  to  file 
electronically.  Because  the  website 
posting  requirements  apply  only  to 
issuers  that  already  have  corporate  Web 
sites,  we  believe  these  issuers  will  need 
no  additional  professional  skills  to  post 
these  forms  on  their  Web  sites.  We 
expect  that  filing  electronically  and  Web 
site  posting  will  increase  costs  inciured 
by  some  small  entities.  However,  we 
expect  that  many  small  entity  insiders 
and  small  entity  issuers  will  not  bear 
the  full  range  of  costs  resulting  from  the 
adoption  of  these  amendments  for  the 
reasons  described  below. 

The  expected  costs  of  mandated 
electronic  filing  consist  of  both  initial 
and  ongoing  costs.  Initial  costs  are  those 
associated  with  obtaining,  completing 
and  sending  to  the  Commission  a  Form 
ED  to  obtain  filing  credentials,  and  the 
pmchase  of  compatible  computer 
equipment  and  software.  Initial  costs 
fiuther  include  those  associated  with 
learning  about  the  electronic  filing 
system,  placing  the  filing  data  in 
electronic  format  for  the  initial 
electronic  filing  and  subscribing  to  an 
Internet  service  provider.  Ongoing  costs 
are  those  associated  with  maintaining 
the  framework  developed  through  the 
initial  costs  (for  example,  updating 
information  required  by  Form  ID)  and 
any  additional  costs  arising  from  each 
subsequent  filing  (for  example,  placing 
the  new  filing  data  in  electronic 
format).  129 

We  expect  that  many  small  entity 
insiders  Will  need  to  incur  few,  if  any, 
additional  costs  from  electronic  filing. 
Some  issuers  may  help  their  small 
entity  insiders  or  submit  the  small 
entity  insiders'  filings  on  their  behalf. 
To  the  extent  small  entity  insiders  do 
not  receive  this  assistance,  we  believe 
many  already  will  have  the  necessary 
computer  equipment  and  Internet  access 
to  enable  them  to  file  using  the 
templates  that  will  appear  on  the 
Commission's  Web  site.  Finally,  some 
small  entity  insiders  already  may  have 


filed  Forms  ID  and  gained  experience  in 
arranging  electronic  filing. '^o 

Even  those  small  entity  issuers  that 
assist  their  insiders  to  file  electronically, 
whether  to  a  greater  or  lesser  extent,  are 
not  likely  to  incur  additional  costs. 
Small  entity  issuers  already  are  required 
to  file  on  EDGAR  and  generally  have  the 
necessary  computer  equipment  and 
Internet  service  provider  access  to 
enable  them  to  facilitate  filing  using  the 
templates  that  will  appear  on  the 
Commission's  Web  site. 

Small  entity  issuers  should  incur 
relatively  few  direct  costs  fttjm  the 
website  posting  requirement.  Because 
the  requirement  applies  only  to  those 
small  entity  issuers  that  already  have  a 
corporate  Web  site,  small  entity  issuers 
will  not  need  to  incur  the  costs 
associated  with  creating  or  maintaining 
a  Web  site.  In  addition,  small  entity 
issuers  could  limit  their  additional  costs 
associated  with  posting  by  hyperlinking 
to  a  third-party  Web  site  such  as 
EDGAR. 

E.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

As  required  by  the  Regulatory 
Flexibility  Act,  we  have  considered 
alternatives  that  would  accomplish  our 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
amendments,  we  considered  the 
following  alternatives: 

•  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  tha 
resoinces  available  to  small  entities; 

•  The  clarification,  consolidation,  or 
simplification  of  filing  or  posting 
requirements; 

•  The  use  of  performance  rather  than 
design  standards;  and 

•  An  exemption  from  the  electronic 
filing  and  Web  site  posting 
requirements,  or  any  part  of  them,  for 
small  entities. 

We  believe  that  differing  compliance 
or  reporting  requirements  or  timetables 
for  small  entities  (or  a  partial  or 
complete  exemption)  would  be 
inconsistent  with  the  will  of  Congress  as 
reflected  in  amended  section  16(a)  and 
the  more  efficient  transmission, 
dissemination,  analysis,  storage  and  . 
retrieval  of  insider  ownership  and 
transaction  information  in  a  maimer  that 
will  benefit  investors,  filers  and  the 
Commission.  We  did  not  receive  any 
response  to  our  solicitation  of  comment 
on  whether  differing  compliance  or 
reporting  requirements  or  timetables  for 
small  entities  would  be  consistent  with 


'^^  Other  minor  costs  could  include,  for  example, 
preparing  a  filing  date  adjustment  request. 


"<'Apt>roximately  38%  of  the  Forms  3,  4  and  5 
filed  in  March  2003  were  filed  electronically. 


the  statutory  mandate  and  described 
goals.  We  believe  that  the  adopted 
electronic  filing  and  web  site  posting 
requirements  are  clear  and 
straightforward.  We  have  attempted  to 
design  an  electronic  filing  system  for 
these  forms  that  will  be  simple  for  all 
filers  to  use.  Therefore,  it  does  not  seem 
necessary  to  develop  separate 
requirements  for  small  entities.  We  have 
used  design  rather  than  performance 
standards  in  cormection  with  the 
electronic  filing  and  Web  site  posting 
requirements  because  we  want  investors 
to  itnow  where  to  find  the  information, 
and  want  bothjuivestors  and  the 
Commission  tokb»  readily  able  to 
analyze,  store  and  retrieve  the 
information  involved.  We  also  want  the 
information  disseminated  to  be  in  a 
comparable  form  for  both  large  and 
small  issuers.  We  do  not  believe  that 
performance  standards  for  small  entities 
would  be  consistent  with  the  purpose  of 
the  statutory  amendments. 

Vm.  statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T,  the  Code  of  Federal 
Regulations  description  of  Form  144, 
Rule  16a-3,  and  Forms  3,  4  and  5,  and 
the  removal  of  Form  ET  imder  the 
authority  in  section  19(a)  of  the 
Securities  Act,  sections  3(b),  16,  23(a) 
and  35A  of  the  Exchange  Act,  section 
17(a)  of  the  Public  Utility  Act,  section 
319  of  the  Trust  Indentine  Act,  section 
30(h)  of  the  Investment  Company  Act, 
and  section  3(a)  of  the  Sarbanes-Oxley 
Act. 

Text  of  Rule  Amendments 

List  of  Subjects  in  17  CFR  Parts  230, 
232,  239,  240,  249,  250,  259,  260,  269 
and  274 

Reporting  and  recordkeeping 
requirements.  Securities. 

■  For  the  reasons  set  forth  above,  we 
amend  title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  as  follows. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

■  1 .  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77c.  77d,  77f, 
77g,  77h,  77),  77r.  77s,  77sss,  77z-3.  78c,  78d, 
78/,  78m,  78n,  78o,  78t,  78w,  78iy(d),  78mm, 
79t,  80a-8.  80a-24,  80a-28,  80a-29,  80a-30, 
and  80a-37,  unless  otherwise  noted. 
***** 

■  2.  Amend  §  230.110  by  revising  para- 
graph (b)  to  read  as  follows: 

§  230.1 1 0    Business  hours  of  ttte 
Commission. 
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(b)  Submissions  made  in  paper.  Paper 
documents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  each  day,  except  Saturdays, 
Sundays  and  federal  holidays,  from  8 
a.m.  to  5:30  p.m..  Eastern  Standard 
Time  or  Eastern  DayUght  Saving  Time, 
whichever  is  cmxently  in  effect. 


PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  HUNGS 

■  3.  The  authority  citation  for  Part  232 
continues  to  read,  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a).  77sss(a),  78c(b),  78/,  78m,  78n,  78o(d), 
78w{a),  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37. 


■  4.  Amend  §232.12  by  revising  para- 
graph (b)  to  read  as  follows: 

§  232.1 2    Business  hours  of  ttie 
Commission. 

***** 

!  (b)  Submissions  made  in  paper.  Filers 
may  submit  paper  docmnents  filed  with 
OT  otherwise  fuinished  to  the 
Commission  each  day,  except 
Satindays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m.. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 
***** 

■  5.  Amend  §  232.13  by  adding  para- 
graph (a)(4)  before  the  Note  to  read  as  fol- 
lows: 

§232.13    Date  of  filing;  Adjustment  of  filing 
date. 

(a)  General. 

***** 

(4)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  a  Form  3,  4  or  5 
(§§249.103,  249.104  and  249.105  of  this 
chapter)  submitted  by  direct 
transmission  on  or  before  10  p.m. 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
ciurently  in  effect,  shall  be  deemed  filed 
on  the  samej)usiness  day. 

Note:  *  *  * 


■  6.  Amend  §  232.101  by: 

■  a.  Revising  paragraph  (a)(l)(iii)  (the 
Notes  following  the  paragraph  are 
unchanged); 

■  b.  Removing  paragraph  (b)(4);  and 

■  c.  Redesignating  paragraphs  (b)(5) 
through  (b)(10)  as  paragraphs  (b)(4) 
through  (b)(9). 

The  revision  reads  as  follows: 


§232.101     Mandated  electronic 
submissions  and  exceptions. 

(a)*  *  * 

(D*   *   * 

(iii)  Statements,  reports  and  schedules 
filed  with  the  Commission  pursuant  to 
sections  13, 14, 15(d)  or  16(a)  of  the 
Exchange  Act  (15  U.S.C.  78m,  78n, 
78o(d)  and  78p(a)),  and  proxy  materials 
required  to  be  furnished  for  die 
information  of  the  Commission  in 
connection  with  annual  reports  on  Form 
10-K  (§  249.310  of  this  chapter),  or 
Form  10-KSB  (§  249.310b  of  this 
chapter)  filed  pursuant  to  section  15(d) 
of  the  Exchange  Act. 
***** 

■  7.  Amend  §  232.104  by  revising  para- 
graph (a)  to  read  as  follows: 

§  2^.1 04    Unofficial  PDF  Copies  Included 
in  an  Electronic  Submission. 

(a)  An  electronic  submission,  other 
than  a  Form  3  (§  249.103  of  this 
chapter),  a  Form  4  (§  249.104  of  this 
chapter)  or  a  Form  5  (§  249.105  of  this 
chapter),  may  include  one  imofficial 
PDF  copy  of  each  electronic  document 
contained  within  that  submission, 
tagged  in  the  format  required  by  the 
EDGAR  filer  manual. 
***** 

■  8.  Amend  §  232.201  by  revising  para- 
graph (a)  introductory  text  to  read  as  fol- 
lows: 

§232,201    Temporary  hardship  exemption. 

(a)  If  an  electronic  filer  experiences 
imanticipated  technical  difficulties 
preventing  the  timely  preparation  and 
submission  of  an  electronic  filing,  other 
than  a  Form  3  (§  249.103  of  this 
chapter),  a  Form  4  (§  249.104  of  this 
chapter)  or  a  Form  5  (§  249.105  of  this 
chapter),  the  electronic  filer  may  file  the 
subject  filing,  imder  cover  of  Form  TH 
(§§239.65,  249.447,  259.604,  269.10  and 
274.404  of  this  chapter),  in  paper  format 
no  later  than  one  business  day  after  the 
date  on  which  the  filing  was  to  be  made. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

9.  The  authority  citation  for  Part  239 
is  amended  by  revising  the  subauthority 
for  "Sees.  239.62,  239.63  and  239.64"  to 
read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s, 
77Z-2,  77SSS,  78c,  78/,  78m.  78n,  78o(d), 
78U-5,  78w(a).  78//(d},  79(e),  79f,  79g,  79], 
79/,  79m,  79n,  79q,  79t,  80a-8,  80a-24,  80a- 
26,  80a-29,  80a-30  and  80a-37,  unless 
otherwise  noted. 
***** 

Sees.  239.63  and  239.64  also  issued 
under  sees.  6,  7,  8, 10  and  19(a)  of  the 
Securities  Act  (15  U.S.C.  77f,  77g,  77h, 


77j  and  77s(a));  sees.  3(b),  12, 13, 14, 
15(d)  and  23(a)  of  the  Exchange  Act  (15 
U.S.C.  78e(b),  7Ql.  78m,  78n,  78o(d)  and 
78w(a));  sees.  5.  6,  7,  10, 12, 13, 14,  17 
and  20  of  the  Holding  Company  Act  (15 
U.S.C.  79e,  79f,  79g,  79j,  797,  79m,  79n, 
79q  and  79t);  sec.  319(a)  of  the  Trust 
Indentine  Act  (15  U.S.C.  77sss(a))  and 
sees.  8,  24,  30  and  38  of  the  Investment 
Company  Act  (15  U.S.C.  80a-8,  80a-24, 
80a-29  and  80a-37). 

§239.62    [fiemoved  and  Reserved] 

■  10.  Remove  and  reserve  §  239.62. 

§239.144    [Amended] 

■  11.  Amend  §239.144  by  removing  the 
seventh  sentence  in  paragraph  (c). 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  12.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j, 
77s,  77Z-2,  77Z-3.  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f.  78g,  78i.  78j, 
78J-1.  78k,  78k-l,  78/,  78m,  78n.  78o,  78p, 
78q,  78s.  78U-5,  78w.  78x,  78//,  78mm.  79q, 
79t,  80a-20,  80a-23.  80a-29,  80a-37,  80b-3, 
80b— 4  and  80b-ll,  unless  otherwise  noted. 

■  13.  Amend  §  240.0-2  by  revising  para- 
graph (b)  to  read  as  follows: 

§  240.0-2    Business  hours  of  the 
Commission. 

***** 

(b)  Submissions  made  in  paper.  Paper 
documents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  to  the  Commission  each  day. 
except  Saturdays,  Sundays  and  federal 
holidays,  from  8  a.m.  to  5:30  p.m., 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
currently  in  effect. 
***** 

■  14.  Amend  §  240.16a-3  by  revising 
paragraph  (h)  and  adding  paragraph  (k) 
to  read  as  follows: 

§  240.1 6a-3    Reporting  transactions  and 
holdings. 

***** 

(h)  The  date  of  filing  with  the 
Commission  shall  be  the  date  of  receipt 
by  the  Commission. 
***** 

(k)  Any  issuer  that  maintains  a 
corporate  Web  site  shall  post  on  that 
Web  site  by  the  end  of  the  business  day 
after  filing  any  Form  3,  4  or  5  filed 
imder  section  16(a)  of  the  Act  as  to  the 
equity  securities  of  that  issuer.  Each 
such  form  shall  remain  accessible  on 
such  issuer's  Web  site  for  at  least  a  12- 
month  period.  In  the  case  of  an  issuer 
that  is  an  investment  company  and  that 
does  not  maintain  its  own  Web  site,  if 
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any  of  the  issuer's  investment  adviser, 
sponsor,  depositor,  trustee, 
administrator,  principal  underwriter,  or 
any  affiliated  person  of  the  investment 
company  maintains  a  Web  site  that 
includes  the  name  of  the  issuer,  the 
issuer  shall  comply  with  the  posting 
requirements  by  posting  the  forms  on 
one  such  Web  site. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  15.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a  et  seq.,  unless 
otherwise  noted. 

§  249.445    [Removed  and  Reserved] 

■  16.  Remove  and  reserve  §  249.445. 

PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

■  1 7.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79c,  79f(b).  79i(c)(3), 
79t,  unless  otherwise  noted. 

■  18.  Amend  §  250.21  by  revising  para- 
graph (b)(1)  to  read  as  follows: 

§  250.21    Filing  of  documents. 

(a)*   *   * 

(b)  Electronic  filings.  (1)  All 
dociunents  required  to  be  filed  with  the 
Commission  under  the  Act  or  the  rules 
and  regulations  thereimder  must  be 
filed  at  the  principal  office  in 
Washington,  DC  via  EDGAR  by  delivery 
to  the  Commission  by  direct 
transmission,  via  dial-up  modem  or 
hitemet. 


PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

■  19.  The  authority  citation  for  Part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e,  79f,  79g,  79j,  79/, 
79m,  79n,  79q,  79t. 

§  259.601    [Removed  and  Reserved] 

■  20.  Remove  and  reserve  §  259.601. 


PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

■  21.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee,  77-'gg,  77nnn, 
77SSS,  78//I(d),  80b-3,  80b-^,  an„  80b-ll. 

■  22.  Amend  §  260.0-5  by  revising  para- 
graph (b)  to  read  as  follows: 


S  260.0-5    Business  hours  of  the 
Commission. 

***** 

(b)  Submissions  made  in  paper.  Paper 
dociunents  filed  with  or  otherwise 
furnished  to  the  Commission  may  be 
submitted  to  the  Commission  each  day, 
except  Saturdays,  Sundays  and  federad 
holidays,  from  8  a.m.  to  5:30  p.m., 
Eastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is 
ciurently  in  effect. 


PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

■  23.  The  authority  citation  for  Part  269 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77ddd(c),  77eee,   v 
77^g,  77hhh,  77iii,  77jjj,  77sss,  78W(d), 
unless  otherwise  noted. 

§269.6    [Removed  and  Reserved] 

■  24.  Remove  and  reserve  §  269.6. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

25.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  781.  78m,  78n,  78o(d).  80a-8,  80a-24, 
80a-26,  and  80a-29,  unless  otherwise  noted. 

■  26.  Amend  Form  3  (referenced  in 
§  249.103  and  §  274.202)  by: 

■  a.  Revising  General  Instruction  3(a); 

■  b.  Adding  a  note  following  General 
histruction  3; 

■  c.  Revising  General  Instruction  5(b)(v); 

■  d.  Revising  General  Instruction  6; 

■  e.  Adding  a  new  General  Instruction  8; 

■  f.  Removing  Item  3  and  redesignating 
Items  4,  5,  6  and  7  to  the  information  pre- 
ceding Table  I  as  Items  3,4,5  and  6  to 
the  information  preceding  Table  I;  and 

■  g.  Revising  newly  redesignated  Item  5 
to  the  information  preceding  Table  I. 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  3  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Forms    Initial  Statement  of  Beneficial 
Ownership  of  Securities 


General  Instructions 


3.  Where  Form  Must  Be  Filed 

(a)  A  reporting  person  must  file  this 
Form  in  electronic  format  via  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 


in  accordance  with  EDGAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  Part 
232),  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  imder 
Regulation  S-T  Rule  202  (17  CFR 
232.202)  may  file  the  Form  in  paper.  For 
assistance  with  technical  questions 
about  EDGAR  or  to  request  an  access 
code,  call  the  EDGAR  Filer  Support 
Office  at  (202)  942-8900.  For  assistance 
with  questions  about  the  EDGAR  rules, 
call  the  Office  of  EDGAR  and 
Information  Analysis  at  (202)  942-2940. 


Note:  If  filing  pursuant  to  a  hardship 
exception  under  Regulation  S-T  Rule  202  (17 
CFR  232.202),  file  three  copies  of  this  Form 
or  any  amendment,  at  least  one  of  which  is 
signed,  with  the  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  E)C  20549.  (Acknowledgement 
of  receipt  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed 
stamped  postcard  identifying  the  Form  or 
amendment  filed.) 


5.  Holdings  Required  To  Be  Reported 

***** 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest). 

***** 

(v)  Where  more  than  one  person 
beneficially  owns  the  same  equity 
seciuities,  such  owners  may  file  Form  3 
individually  or  jointly.  Joint  and  group 
filings  may  be  made  by  any  designated 
beneficial  owner.  Holdings  of  seouities 
owmed  separately  by  any  joint  or  group 
filer  are  permitted  to  be  included  in  the 
joint  filing.  Indicate  only  the  name  and 
address  of  the  designated  filer  in  Item  1 
of  Form  3  and  attach  a  list  of  the  names 
and  addresses  of  each  other  reporting 
person.  Joint  and  group  filings  must 
include  all  required  information  for 
each  beneficial  owner,  and  such  filings 
must  be  signed  by  each  beneficial 
owner,  or  on  behalf  of  such  owner  by  an 
authorized  person. 

If  this  Form  is  being  filed  in  paper 
pursuant  to  a  hardship  exemption  and 
the  space  provided  for  signatiu^s  is 
insufficient,  attach  a  signatiue  page.  If 
this  Form  is  being  filed  in  paper,  submit 
any  attached  listing  of  names  or 
signatures  on  another  Form  3,  copy  of 
Form  3  or  separate  page  of  8V2  by  11 
inch  white  paper,  indicate  the  number 
of  pages  comprising  the  report  (Form 
plus  attachments)  at  the  bottom  of  each 
report  page  (e.g.,  1  of  3,  2  of  3,  3  of  3), 
and  include  the  name  of  the  designated 
filer  and  information  required  by  Items 
2  and  3  of  the  Form  on  the  attachment. 

See  Rule  16a-3(i)  regarding 
signatures. 
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6.  Adflitional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 
insufficient,  use  the  space  provided  for 
footnotes.  If  the  space  provided  for 
footnotes  is  insufficient,  create  a 
footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  the  paper  Form  or  space 
provided  for  additional  comments  is 
insufficient,  attach  another  Form  3, 
copy  of  Form  3  or  separate  8V2  by  11 
inch  white  paper  to  Form  3,  completed 
as  appropriate  to  include  the  additional 
comments.  Each  attached  page  must 
include  information  required  in  Items  1, 
2  and  3"  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plus 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  (e.g.,  1  of  3, 

2  of  3,  3  of  3). 

(c)  If  one  or  more  exhibits  are 
included,  whether  due  to  a  lack  of  space 
or  because  the  exhibit  is,  by  natiu-e,  a 
separate  document  {e.g.,  a  power  of 
attorney),  provide  a  sequentially 
numbered  list  of  the  e^ibits  in  the 
Form.  Use  the  niunber  "24"  for  any 
power  of  attorney  and  the  number  "99" 
for  any  other  exhibit.  If  there  is  more 
than  one  of  either  such  exhibit,  then  use 
numerical  subparts.  If  the  exhibit  is 
being  filed  as  a  confirming  electronic 
copy  imder  Regulation  S-T  Rule  202(d) 
(17  CFR  232.202(d)),  then  place  the 
designation  "CE"  (confirming  exhibit) 
next  to  the  name  of  the  exhibit  in  the 
exhibit  list.  If  the  exhibit  is  being  filed 
in  paper  pursuant  to  a  hardship 
exception  under4?egulation  S-T  Rule 
202  (17  CFR  232.202),  then  place  the 
designation  "P"  (paper)  next  to  the 
name  of  the  exhibit  in  the  exhibit  list. 

(d)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a), 
(b)  or  (c)  of  this  instruction,  whichever 
apply,  it  will  be  assumed  that  no 
additional  information  was  provided. 
***** 

8.  Amendments 

(a)  If  this  Form  is  filed  as  an 
amendment  in  order  to  add  one  or  more 
lines  of  ownership  information  to  Table 
1  or  Table  II  of  the  Form  being  amended, 
provide  each  line  being  added,  together 
with  one  or  more  footnotes,  as 
necessary,  to  explain  the  addition  of  the 
line  or  lines.  Do  not  repeat  lines  of 
ownership  information  that  were 
disclosed  in  the  original  Form  and  are 
not  being  amended. 

(b)  If  this  Form  is  filed  as  an 
amendment  in  order  to  amend  one  or 
more  lines  of  ownership  information 
that  already  were  disclosed  in  Table  I  or 


Table  11  of  the  Form  being  amended, 
provide  the  complete  line  or  lines  being 
amended,  as  amended,  together  with 
one  or  more  footnotes,  as  necessary,  to 
explain  the  amendment  of  the  line  or 
lines.  Do  not  repeat  lines  of  ownwship 
information  that  were  disclosed  in  the 
original  Form  and  are  not  being 
amended. 

(c)  If  this  Form  is  filed  as  an 
amendment  for  any  purpose  other  than 
or  in  addition  to  the  purposes  described 
in  paragraphs  (a)  and  (b)  of  this  General 
Instruction  8,  provide  one  or  more 
footnotes,  as  necessary,  to  explain  the 
amendment. 


Forms 

***** 

5.  If  Amendment,  Date  Original  Filed 
(Month/Day/Year) 

***** 

Table  1 —  Non-Derivative  Securities 
Beneficially  Owned 

***** 

■  27.  Amend  Form  4  (referenced  in 
§  249.104  and  §  274.203)  by: 

■  a.  Revising  General  Instruction  2(a); 

■  b.  Adding  a  note  following  General 
Instruction  2; 

■  c.  Revising  General  Instruction  4(b){v); 

■  d.  Revising  General  Instruction  6; 

■  e.  Adding  new  General  Instruction  9; 

■  f.  Revising  the  form  heading; 

■  g.  Removing  Item  3  and  redesignating 
Items  4,5,6  and  7  to  the  information  pre- 
ceding Table  I  as  Items  3,4,5  and  6  to 
the  information  preceding  Table  I;  and 

■  h.  Revising  newly  redesignated  Items  3 
and  4  to  the  information  preceding  Table 
I. 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  4  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  4    Statement  of  Changes  in 
Beneficial  Ownership  of  Securities 


General  Instructions 


2.  Where  Form  Must  Be  FUed 

(a)  A  reporting  person  must  file  this 
Form  in  electronic  format  via  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 
in  accordance  with  EDGAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  Part 
232),  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  under 
Regulation  S-T  Rule  202  (17  CFR 
232.202)  may  file  the  Form  in  paper.  For 
assistance  with  technical  questions 


about  EDGAR  or  to  request  an  access 
code,  call  the  EDGAR  Filer  Support 
Office  at  (202)  942-8900.  For  assistance 
with  questions  about  the  EDGAR  nUes, 
call  the  Office  of  EDGAR  and 
Information  Analysis  at  (202)  942-2940. 

Note:  If  filing  pursuant  to  a  hardship 
exception  under  Regulation  S-T  Rule  202  (17 
CFR  232.202),  file  three  copies  of  this  Form 
or  any  amendment,  at  least  one  of  which  is 
signed,  with  the  Securities  and  Exchange 
Commission.  450  5th  Street,  NW.. 
Washington,  DC  20549.  (Acknowledgement 
of  receipt  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed 
stamped  postcard  identifying  the  Form  or 
amendment  filed.) 


4.  Transactions  and  Holdings  Required 
To  Be  Reported 

***** 

(b)  Beneficial  Ownership  Reported 
(Pecimiary  Interest). 

***** 

(v)  Where  more  than  one  beneficial 
owner  of  the  same  equity  securities 
must  report  the  same  transaction  on 
Form  4,  such  owrners  may  file  Form  4 
individually  or  jointly.  Joint  and  group 
filings  may  be  made  by  any  designated 
beneficial  owner.  Transactions  with 
respect  to  seciuities  owned  separately 
by  any  joint  or  group  filer  are  permitted 
to  be  included  in  the  joint  filing. 
Indicate  only  the  name  and  address  of 
the  designated  filer  in  Item  1  of  Form  4 
and  attach  a  list  of  the  names  and 
addresses  of  each  other  reporting 
person.  Joint  and  group  filings  must 
include  all  required  informatioi*.  for 
each  beneficial  owner,  and  such  filings 
must  be  signed  by  each  beneficial 
owrner,  or  on  behalf  of  such  owner  by  an 
authorized  person. 

If  this  Form  is  being  filed  in  paper 
pursuant  to  a  hardship  exemption  and 
the  space  provided  for  signatiires  is 
insufficient,  attach  a  signature  page.  If 
this  Form  is  being  filed  in  paper,  submit 
any  attached  listing  of  names  or 
signatiu-es  on  another  Form  4,  copy  of 
Form  4  or  separate  page  of  8V2  by  11 
inch  white  paper,  indicate  the  number 
of  pages  comprising  the  report  (Form 
plus  attachments)  at  the  bottom  of  each 
report  page  (e.g.,  1  of  3,  2  of  3,  3  of  3), 
and  include  the  name  of  the  designated 
filer  and  information  required  by  Items 
2  and  3  of  the  Form  on  the  attachment. 

See  Rule  16a-3(i)  regarding 
signatures. 
***** 

6.  Additional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 
insufficient,  use  the  space  provided  for 
footnotes.  If  the  space  provided  for 
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footnotes  is  insufficient,  create  a 
footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  the  paper  Form  or  space 
provided  for  additional  comments  is 
insufficient,  attach  another  Form  4, 
copy  of  Form  4  or  separate  8  V2  by  11 
inch  white  paper  to  Form  4,  completed 
as  appropriate  to  include  the  additional 
comments.  Each  attached  page  must 
include  information  required  in  Items  1 , 
2  and  3  of  the  Form.  The  number  of 
pages  comprising  the  report  (Form  plus 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  (e.g.,  1  of  3, 

2  of  3,  3  of  3). 

(c)  If  one  or  more  exhibits  are 
included,  whether  due  to  a  lack  of  space 
or  because  the  exhibit  is,  by  nature,  a 
separate  document  [e.g.,  a  power  of 
attorney),  provide  a  sequentially 
numbered  list  of  the  exhibits  in  the 
Form.  Use  the  number  "24"  for  any 
power  of  attorney  and  the  number  "99" 
for  any  other  exhibit.  If  there  is  more 
than  one  of  either  such  exhibit,  then  use 
numerical  subparts.  If  the  exhibit  is 
being  filed  as  a  confirming  electronic 
copy  under  Regulation  S-T  Rule  202(d) 
(17  (JFR  232.202(d)),  then  place  the 
designation  "CE"  (confirming  exhibit) 
next  to  the  name  of  the  exhibit  in  the 

,   exhibit  list.  If  the  exhibit  is  being  filed 
in  paper  pursuant  to  a  hardship 
exception  under  Regulation  S-T  Rule 
202  (17  CFR  232.202).  then  place  the 
designation  "P"  (paper)  next  to  the 
name  of  the  exhibit  in  the  exhibit  list. 

(d)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a), 
(b)  or  (c)  of  this  instruction,  whichever 
apply,  it  will  be  assumed  that  no 
additional  information  was  provided. 
***** 

9.  Amendments 

(a)  If  this  Form  is  filed  as  an 
amendment  in  order  to  add  one  or  more 
lines  of  transaction  information  to  Table 
I  or  Table  II  of  the  Form  being  amended, 
provide  each  line  being  added,  together 
with  one  or  more  footnotes,  as 
necessary,  to  explain  the  addition  of  the 
line  or  lines.  Do  not  repeat  lines  of 
transaction  information  that  were 
disclosed  in  the  original  Form  and  are 
not  being  amended. 

(b)  If  this  Form  is  filed  as  an 
amendment  in  order  to  amend  one  or 
more  lines  of  transaction  information 
that  already  were  disclosed  in  Table  I  or 
Table  n  of  the  Form  being  amended, 
provide  the  complete  line  or  lines  being 
amended,  as  amended,  together  with 
one  or  more  footnotes,  as  necessary,  to 
explain  the  amendment  of  the  line  or 
lines.  Do  not  repeat  lines  of  transaction 


information  that  were  disclosed  in  the 
original  Form  and  are  not  being 
amended. 

(c)  If  this  Form  is  filed  as  an 
amendment  for  any  piurpose  other  than 
or  in  addition  to  the  purposes  described 
in  paragraphs  (a)  and  (b)  of  this  General 
Instruction  9,  provide  one  or  more 
footnotes,  as  necessary,  to  explain  the 
amendment. 

Form  4    Statement  of  Changes  in 
Beneficial  Ownership  of  Securities 

Item  3.  Date  of  Earliest  Transaction 
Required  to  be  Reported  (Month/ 
Day/Year) 

Item  4.  If  Amendment,  Date  Original 
Filed  (Month/Day/Year) 

Table  I — Non-Derivative  Seciu-ities 
Acquired,  Disposed  of,  or  Beneficially 
Owned 

■  28.  Amend  Form  5  (referenced  in 
§249.105)  by: 

■  a.  Revising  General  Instruction  2(a); 

■  b.  Adding  a  note  following  General 
Instruction  2; 

■  c.  Revising  General  Instruction  4(b)(v); 

■  d.  Revising  General  Instruction  6; 

■  e.  Adding  a  new  General  Instruction  9; 

■  f.  Revising  the  form  heading; 

■  g.  Removing  Item  3  and  redesignating 
Items  4,5,6  and  7  to  the  information  pre- 
ceding Table  I  as  Items  3,  4,  5  and  6; 

■  h.  Revising  newly  redesignated  Items  3 
and  4  to  the  information  preceding  Table 
I; 

■  i.  Adding  a  sentence  immediately 
below  Table  I; 

■  j.  Revising  the  heading  for  coliumns  9 
and  10  in  Table  D. 

The  revisions  and  additions  read  as 
follows: 

Note:  The  text  of  Form  5  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  5  Annual  Statement  of  Beneficial 
Ownership  of  Securities 


General  Instructions 


2.  Where  Form  Must  Be  Filed 

(a)  A  reporting  person  must  file  this 
Form  in  electronic  format  via  the 
Commission's  Electronic  Data  Gathering 
Analysis  and  Retrieval  System  (EDGAR) 
in  accordance  with  EDGAR  rules  set 
forth  in  Regulation  S-T  (17  CFR  part 
232),  except  that  a  filing  person  that  has 
obtained  a  hardship  exception  under 
Regulation  S-T  Rule  202  (17  CFR 
232.202)  may  file  the  Form  in  paper.  For 
assistance  with  technical  questions 
about  EDGAR  or  to  request  an  access 
code,  call  the  EDGAR  Filer  Support 
Office  at  (202)  942-8900.  For  assistance 


with  questions  about  the  EDGAR  rules, 
call  the  Office  of  EDGAR  and 
Information  Analysis  at  (202)  942-2940. 

***** 

Note:  If  filing  pursuant  to  a  hardship 
exception  under  Regulation  S-T  Rule  202  (17 
CFR  232.202),  file  three  copies  of  this  Form 
or  any  amendment,  at  least  one  of  which  is 
signed,  with  the  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549.  (Acknowledgement 
of  receipt  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed 
stamped  postcard  identifying  the  Form  or 
amendment  filed.) 


4.  Transactions  and  Holdings  Required 
To  Be  Reported 

***** 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest). 

***** 

(v)  Where  more  than  one  beneficial 
owner  of  the  same  equity  secm-ities 
must  report  the  same  transaction  or 
holding  on  Form  5,  such  owners  may 
file  Form  5  individually  or  jointly.  Joint 
and  group  filings  may  be  made  by  any 
designated  beneficial  owner. 
Transactions  and  holdings  with  respect 
to  securities  owned  separately  by  any 
joint  or  group  filer  are  permitted  to  be 
included  in  the  joint  filing.  Indicate 
only  the  name  and  address  of  the 
designated  filer  in  Item  1  of  Form  5  and 
attach  a  list  of  the  names  and  addresses 
of  each  other  reporting  person.  Joint  and 
group  filings  must  include  all  required 
information  for  each  beneficial  owner, 
and  such  filings  must  be  signed  by  each 
beneficial  owner,  or  on  behalf  of  such 
owner  by  an  authorized  person. 

If  this  Form  is  being  filed  in  paper 
pursuant  to  a  hardship  exemption  and 
the  space  provided  for  signatures  is 
insufficient,  attach  a  signature  page.  If 
this  Form  is  being  filed  in  paper,  submit 
any  attached  listing  of  names  or 
signatures  on  another  Form  5,  copy  of 
Form  5  or  separate  page  of  8V2  by  11 
inch  white  paper,  indicate  the  number 
of  pages  comprising  the  report  (Form 
plus  attachments)  at  the  bottom  of  each 
report  page  (e.g.,  1  of  3,  2  of  3,  3  of  3), 
and  include  the  name  of  the  designated 
filer  and  information  required  by  Items 
2  and  3  of  the  Form  on  the  attachment. 

See  Ride  16a-3(i)  regarding 
signatiu^s. 
***** 

6.  Additional  Information 

(a)  If  the  space  provided  in  the  line 
items  on  the  electronic  Form  is 
insufficient,  use  the  space  provided  for 
footnotes.  If  the  space  provided  for 
footnotes  is  insufficient,  create  a 
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footnote  that  refers  to  an  exhibit  to  the 
form  that  contains  the  additional 
information. 

(b)  If  the  space  provided  in  the  line 
items  on  the  paper  Form  or  space 
provided  for  additional  comments  is 
insufficient,  attach  another  Form  5, 
copy  of  Form  5  or  separate  8V2  by  11 
inch  white  paper  to  Form  5,  completed 
as  appropriate  to  include  the  additional 
comments.  Each  attached  page  must 
include  information  required  in  Items  1, 
2  and  3  of  the  Form.  The  nimiber  of 
pages  comprising  the  report  (Form  plus 
attachments)  shall  be  indicated  at  the 
bottom  of  each  report  page  (e.g.,  1  of  3, 
2of  3,  3of3). 

(c)  If  one  or  more  exhibits  are 
included,  whether  due  to  a  lack  of  space 
or  because  the  exhibit  is,  by  nature,  a 
separate  document  (e.g.,  a  power  of 
attorney),  provide  a  sequentially 
numbered  list  of  the  e^diibits  in  the 
Form.  Use  the  nimiber  "24"  for  any 
power  of  attorney  and  i'»  "umber  "99" 
for  any  other  exhibit.  If  there  is  more 
than  one  of  either  such  exhibit,  then  use 
numerical  subparts.  If  the  exhibit  is 
being  filed  as  a  confirming  electronic 
copy  under  Regulation  S-T  Rule  202(d) 
(17  CFR  232.202(d)).  then  place  the 
designation  "CE"  (confirming  exhibit) 
next  to  the  name  of  the  exhibit  in  the 
exhibit  list.  If  the  exhibit  is  being  filed 
in  paper  pursuant  to  a  hardship 
exception  imder  Regulation  S-T  Rule 
202  (17  CFR  232.202),  then  place  die 
designation  "P"  (paper)  next  to  the 
name  of  the  exhibit  in  the  exhibit  list. 

(d)  If  additional  information  is  not 
reported  as  provided  in  paragraph  (a). 


(b)  or  (c)  of  this  instruction,  whichever 
apply,  it  will  be  assumed  that  no 
additional  information  was  provided. 

***** 

9.  Amendments 

(a)  If  this  Form  is  filed  as  an 
amendment  in  order  to  add  one  or  more 
lines  of  transaction  or  ownership 
information  to  Table  I  or  Table  U  of  the 
Form  being  amended,  provide  each  line 
being  added,  together  with  one  or  more 
footnotes,  as  necessary,  to  explain  the 
addition  of  the  line  or  lines.  Do  not 
repeat  lines  of  transaction  or  ownership 
information  that  were  disclosed  in  the 
original  Form  and  are  not  being 
amended. 

(b)  If  this  Form  is  filed  as  an 
amendment  in  order  to  amend  one  or 
more  lines  of  transaction  or  ownership 
information  that  already  were  disclosed 
in  Table  I  or  Table  II  of  the  Form  being 
amended,  provide  the  complete  line  or 
lines  being  amended,  as  amended, 
together  with  one  or  more  footnotes,  as 
necessary,  to  explain  the  amendment  of 
the  line  or  lines.  Do  not  repeat  lines  of 
transaction  or  ownership  information 
that  were  disclosed  in  the  original  Form 
and  are  not  being  amended. 

(c)  If  this  Form  is  filed  as  an 
amendment  for  any  purpose  other  than 
or  in  addition  to  the  purposes  described 
in  paragraphs  (a)  and  (b)  of  this  General 
Instruction  9,  provide  one  or  more 
footnotes,  as  necessary,  to  explain  the 
amendment. 


Form  5  Annual  Statement  of  Changes  in 
Beneficial  Ownership  of  Secvuities 

***** 

3.  Statement  for  Issuer's  Fiscal  Year 

Ended  (Month/Day/Year) 

4.  If  Amendment,  Date  Original  Filed 

(Month/Day/Year) 

***** 

Table  I — Non-Derivative  Securities 
Acquired,  Disposed  of,  or  Beneficially 
Owned 

***** 

Reminder:  Report  on  a  separate  line 
for  each  class  of  securities  beneficially 
owned  direcUy  or  indirecdy. 
*  If  the  form  is  filed  by  more  than  one 
reporting  person,  see  instruction  4(b)(v). 

Table  n — Derivative  Securities 
Acquired.  Disposed  of,  or  Beneficially 
Owned  (e.g.,  puts,  calls,  warrants, 
options,  convertible  securities) 

***** 

9.  Number  of  Derivative  Seciuities 

Beneficially  Owned  at  End  of 
Issuer's  Fiscal  Year  (Instr.  4) 

10.  Ownership  Form  of  Derivative 

Securities:  Direct  (D)  or  Indirect  (I) 
(histr.  4) 


§274.401    [Removed  and  Reserved] 
■  29.  Remove  and  reserve  §  274.401. 
By  the  Commission. 

Dated:  May  7,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-11824  Filed  5-12-03;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


[FH  Doc.  03-12071 
Filed  5-12-03;  9:24  am] 
Billing  code  3195-01-P 


Executive  Order  13300  of  May  9,  2003 

Facilitating    the    Administration    of   Justice    in    the    Federal 
Courts 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  promote  the  prompt 
appointment  of  judges  to  the  Federal  courts,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy.  The  Federal  courts  play  a  central  role  in  the  American 
justice  system.  For  the  Federal  courts  to  function  effectively,  judicial  vacan- 
cies in  Uiose  courts  must  be  filled  in  a  timely  manner  with  well-qualified 
candidates. 

Sec.  2.  Plan.  The  presidential  plan  annoimced  on  October  30,  2002,  calls 
for  timely  consideration  of  judicial  nominees,  with  the  President  submitting 
a  nomination  to  fill  a  vacancy  in  United  States  courts  of  appeals  and  district 
courts  within  180  days  after  the  President  receives  notice  of  a  vacancy 
or  intended  retirement,  absent  extraordinary  circumstances. 

Sec.  3.  Responsibilities.  The  Coimsel  to  the  President  shall  take  all  appro- 
priate steps  to  ensure  that  the  President  is  in  a  position  to  make  timely 
nominations  for  judicial  vacancies  consistent  with  this  plan.  All  Federal- 
departments  and  agencies  shall  assist,  as  requested  and  permitted  by  law, 
in  the  implementation  of  this  order. 

Sec.  4.  Reservation  of  Authority.  Nothing  in  this  order  shall  be  construed 
to  affect  the  authority  of  the  President  to  fill  vacancies  imder  clause  3 
of  section  2  of  article  II  of  the  Constitution.  j 

Sec.  5.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government  and  is  not  intended  to,  and  does 
not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  in  equity  by  a  party  against  the  United  States,  its  departments, 
agencies,  instriunentalities  or  entities,  its  officers  or  employees,  or  any  other 
person. 


(^ 


THE  WHITE  HOUSE, 
May  9,  2003. 
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3  CFR 

Proclamations: 

7668 23821 

7669 23823 

7670 23825 

7671 23827 

7672 23829 

7673 24333 

7674 , 25277 

Executive  Orders: 
12865  (Revoked  by 

13298) 24857 

13069  (Revoked  by 

13298) 24857 

13098  (Revoked  by 

13298). 24857 

13298 24857 

13299 25477 

13300 25807 

Administrative  Orders: 
Memorandums: 
Memorandumof  May 

6,  2003 25275 

5  CFR 

213 24605 

Oh.  XIV 23885 

2424 23885 

2429 23885 

2471 23885 

2472 23885 

Proposed  Rules: 

2601 23876 


7  CFR 

6 

29 

46 

56 


25479 

25484 

„ 23377 

25484 

301 24605,  24613 

868 24589 

932 23378 

985 23569,25486 

989 25279 

1410 24830 

1424 24596 

1710 24335 

Proposed  Rules: 

274 23927 

276 23927 

278 23927 

279 23927 

280 23927 

360 23425 

1530 23230 

9  CFR 

Proposed  Rules: 

2 

130 


.24052 
.25308 


10  CFR 

40 


.25281 


70 23574 

71 23574 

72 23183 

73 23574 

150 25281 

Proposed  Rules: 

20 23618 

490 23620 

12  CFR 

21 25090 

208 25090 

211 25090 

326 25090 

563 25090 

740 23381 

748 : 25090 

Proposed  Rules: 

613 23425,23426 

14  CFR 

1 25486 

H 25486 

25 24336,  24338 

39 23183,  23186,  23190, 

23384,  23387,  23575,  23886, 
24614,24861,25488 

71 23577,  23579,  23580, 

23581,  23682,  24340,  24341, 
24342,  24864,  24866,  24868, 
24869,  24870,  24871,  24872, 
24874,  25489,  25491,  25492, 
25493,  25494,  25495,  25684 

73 25495 

77 23583 

97 23888,23889 

382 24874 

Proposed  Rules: 

3 23808 

39 23231,  23235,  23427, 

23620,  24383,  25543 

71 23622,  23624,  23625, 

23626 

119 24810 

121 24810 

135 ^ 24810 

145 24810 

255 24896 

330 23627 

399 ., 24896 

15  CFR 

0 24878 

270 24343 

902 24615 


16  CFR 

3(» 

Proposed  Rules: 

309 


17  CFR 

42 


.23584 
.24669 

.25149 
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230 25788 

232 24345,25788 

239 25788 

240 25788 

241 25281 

249 25788 

250 25788 

259... 25788 

260 25788 

269 25788 

270 25131 

274 25788 

18  CFR  ^ 

Proposed  Rules: 

35 24679 

19  CFR 

178 24052 

20  CFR 

Proposed  Rules: 

404 23192,24896 

416 23192,24896 

21  CFR 

Ch.  1 24879 

10 25283 

14 25283 

20 25283 

310 24347 

314 25283 

358 24347 

720 25283 

1300 23195 

1310 23195 

Proposed  Rules: 

1 23630,  25242,  25188 

11 25188 

16 25242 

101 23930 

1310 24689 

22  CFR 

42 24638 

121 25088 

228 23891 

23  CFR 

140 24639 

646 24639 

661 „ 24642 

Proposed  Rules: 

630 23239,24384 

24  CFR 

203 23370 

25  CFR 

Proposed  Rules: 

170 23631 

26  CFR 

1 23586,  24349,  24351, 

24644,24880 


301 24644 

602 24644 

Proposed  Rules: 

1 23632,  23931,  24404, 

24405,  24406,  24898,  24903, 
25310 

54 24406 

602 24406 

27  CFR 

Proposed  Rules: 

4 : 24903 

5 24903 

7 24903 

13 24903 

28  CFR 

Proposed  Rules: 

513 25545 

29  CFR 

Proposed  F^ies: 

1480 23634 

1910 .....23528 

30  CFR 

36 23892 

917 24644 

948 24355 

950 24647 

31  CFR 

103 25090,  25149,  25113, 

25163 

315..... 24794 

351 24794 

353 24794 

359 24794 

360 24794 

363 24794 

Proposed  Rules: 

103 23640,  23646,  23653, 

25163 

32  CFR 

311 24880 

806B 24881 

Proposed  Rules: 

701 24904 

33  CFR 

110 25496 

117 23390,  23590,  24882, 

24883 

165 23390,  23393,  23399, 

23591,  23594,  23595,  23893, 
23894,  23896,  24359,  24361, 
24883,  25288,  25498,  25500 
Proposed  Rules: 

165 23935,  24406,  24408 

401 25546 

36  CFR 

Proposed  Rules: 

251 25748,  25751 


1280 23430 

37  CFR 

Proposed  Rules: 

262 23241 

38  CFR 

2 , 25503 

Proposed  Rules: 

39 23249 

39  CFR 

Proposed  Rules: 

111 23937 

40  CFR 

51 25684 

52 23206,  23207,  23404, 

23597,  23604,  24363,  24365, 

24368,  24885,  25414,  25418, 

25442,  25504 

62 23209,25291 

63 23898,  24562,  24653 

71 25507 

80 24300 

81  24368,  25418,  25442 

180 24370 

271 23407,  23607 

300 23211 

312 24888 

438 25686 

Proposed  Rules: 

Ch.  1 24410,25312 

52 23270,  23430,  23661, 

23662,  24416,  24417,  25547 

60 24692 

62 23272,25313 

71 25548 

80 24311 

146 23666,23673 

258 25550 

300 23939 

44  CFR 

64 23408 

67 23898 

Proposed  Rules: 

67 23941 

45  CFR 

32 24052 

148 23410 

301 25293 

302 25293 

303 25293 

304 25293 

307 25293 

1309 23212 

46  CFR 

Proposed  Rules: 

540 23947 

47  CFR 

1 23417 


2 25512 

73 23613,  23900,  23901, 

25512,  25542 

74.... 25512 

80 25512 

90 25512 

97 25512 

Proposed  Rules: 

1 23431 

15 23677 

64 25313 

73 24417 

48  CFR 

511 24372 

516 24372 

532 24372 

538 24372 

546 24372 

552 24372 

1802 23423 

1806 23423 

1815 23423 

1816 23423 

1843 23423 

1845 23424 

Proposed  Rules: 

245 25313 

49  CFR 

107 23832,24653 

171 23832,24653 

173 24653 

176 23832 

177 23832,  24653 

180 24653 

209 24891 

383 23844 

384 23844 

571 23614,24664 

1570 23852 

1572 23852 

Proposed  Rules: 

193 23272 

572 .24417 

1137 23947 

50  CFR 

216 24905 

300 23224,23901 

600 23901 

648 24914,25305 

660 23901,  23913,  23924 

679 23925,  24615.  24667, 

24668 
Proposed  Rules: 

18 24700 

20 24324 

216 24905 

622 23686 

648 23275,  23948,  23949, 

24914 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  13,  2003 

AGRICULTURE 
DEPARTMENT 

Import  quotas  and  fees: 
Dairy  tariff-rate  quota 
licensing;  published  5-13- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Oklahoma;  published  5-13- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Raytheon;  published  5-5-03 
Definitions: 

Public  (Government-owned) 
aircraft;  amendment; 
published  5-13-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

Regulation  Policy  and 
Management  Office; 
published  5-13-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

l-lass  avocado  promotion, 
research,  and  information 
order;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06510] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 

domestic: 

Fire  ant,  imported; 
methoprene,  authorized 
treatment;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06799] 
User  fees: 

Export  certificates  for 
ruminants;  comments  due 


by  5-20-03;  putrfished  3- 
21-03  [FR  03-06797] 

AGRICULTURE  " 

DEPARTMENT 

Foreign  Agricultural  Service 

Farmers;  trade  adjustment 
assistance;  comments  due 
by  5-23-03;  published  4-23- 
03  [FR  03-10050] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Ck>ast  States  emd 
Western  Pacific 
fisheries — 

Pacfic  Coast  groundfish; 
correction;  comments 
due  by  5-22-03; 
published  5-6-03  [FR 
03-11084] 
West  Coast  salmon; 
comments  due  by  5-21- 
03;  published  5-6-03 
[FR  03-11083] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 

Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 

trading  program; 

Section  126  petitions; 

findings  of  significant 

contribution  and 

rulemalcing;  withdrawal 

provision;  comments 

due  by  5-24-03; 

published  4-4-03  [FR 

03-08152] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 

by  5-19-03;  published  4- 

17-03  [FR  03-09347] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Louisiana;  comments  due  by 

5-21-03;  published  4-21- 

03  [FR  03-09619] 
Superfund  program: 
Toxic  chemical  release 

reporting;  community  right- 

to-ioiow — 

North  American  Industry 
Classification  System; 


comments  due  by  5-20- 
03;  published  3-21-03 
[FR  03-06582] 

GOVERNMENT  ETHICS 
OFFICE 

Govemment  ettiics: 
Post-employment  conflict  of 
interest  restrictions; 
comments  due  t>y  5-19- 
03;  published  2-18-03  [FR 
03-03043] 

Correction;  comments  due 
by  5-19-03;  published 
3-31-03  [FR  03-07539] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Ophthalmic  products  for 
emergency  first  aid  use 
(OTC);  final  monograph; 
amendment;  comments 
due  by  5-20-03;  put)(ished 
2-19-03  [FR  03-03927] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  l)y 
5-19-03;  published  3-19- 
03  [FR  03-06637] 

New  Jersey;  comments  due 
by  5-19-03;  published  3- 
20-03  [FR  03-06638] 
Ports  and  waterways  safety: 

Lond  island  Sound  Marine 
Inspection  and  Captain  of 
Port  Zone,  CT;  regulated 
navigation  area  and  safety 
and  security  zor>es; 
comnoents  due  by  5-19- 
03;  published  3-20-03  [FR 
03-06642] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Articles  corxjltionally  free, 

subject  to  reduced  rates, 

etc.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
benefits;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06760] 

Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06755] 

Merchandise,  special  classes, 
artd  financial  arnj  accounting 
procedures: 

Patent  Survey  Program; 
discontinuation;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06756] 


INTERIOR  DEPARTMENT 

Surface  coal  mining  hearings 
and  appeals;  special  rules; 
comments  due  by  5-19-03; 
published  3-20-03  [FR  03- 
06555] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  miries — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09656] 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09655] 
Metal  and  nonmetal  mine 
safety  and  health: 
Seat  belts  tor  off-road  wortc 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09658] 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Art)itration  Royalty 
F^anel  rules  arid  procedures: 
Digital  performance  c; 
sound  recordings; 
reasonable  rates  arKJ 
terms  determinations; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09783] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Space  flight: 
Astronaut  candidates; 
recruitment  and  selection; 
comments  due  by  5-23- 
03;  published  4-23-03  [FR 
03-10002] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 

use: 

Clarifications  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09601] 

PERSONNEL  MANAGEMENT 
OFRCE 

Health  and  counseling 
programs.  Federal 
employees: 
Child  care  costs  for  lower 

income  employees; 

agency  use  of 

appropriated  funds; 

comments  due  by  5-23- 

03;  published  3-24-03  [FR 

03-06887] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 


IV 
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Air  carriers;  compensation 
procedures;  adjustment; 
comments  due  by  5-19- 
03;  puljlistied  5-5-03  [FR 
03-11185] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06136] 
Bombardier;  comments  due 
by  5-23-03;  published  4- 
23-03  [FR  03-09690] 
General  Electric  Co.; 
comments  due  by  5-19- 
03;  published  3-18-03  [FR 
03-06044] 
Short  Brothers  and  Harland 
Ltd.;  comments  due  by  5- 
19-03;  published  4-10-03 
[FR  03-08750] 
Airworthiness  starKJards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  5-23- 
03;  published  4-23-03 
[FR  03-10045] 
Class  E  airsljace;  comments 
due  by  5-19-03;  published 
4-3-03  [FR  03-08143] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  comments 
due  by  5-20-03;  published 
3-21-03  [FR  03-05629] 


TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Cuban  assets  control 
regulations: 
Family  and  educational 

travel  transactions, 

remittances,  support  for 

Cuban  people  and 

humanitarian  projects; 

technical  amendments; 

comments  due  by  5-23- 

03;  published  3-24-03  [FR 

03-06808] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Structured  settlement 

factoring  transactions; 

cross-reference; 

comments  due  by  5-20- 

03;  published  2-19-03  [FR 

03-03865] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Nauru;  special  measures 
imposition  due  to 
designation  as  primary 
money  laundering 
concern;  comments  due 
by  5-19-03;  published 
.  4-17-03  [FR  03-09410] 
Terrorism  Risk  Insurance 
Program 

State  residual  maritet 
insurance  entities  and 
State  wori^ers' 
compensation  funds; 


comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-0961S] 

Statutory  conditions  for 
Federal  payment; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09611] 

Statutory  conditions  for 
Federal  payment;  cross- 
reference;  comments  due 
by  5-19-03;  published  4- 
18-03  [FR  03-09612] 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Homeless  Providers  Grant 

and  Per  Diem  Program; 

comments  due  by  5-19- 

03;  published  3-19-03  [FR 

03-06329] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws  - 
Update  Sereice)  on  202-741- 
6043.  This  liot  Is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  foiin  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 


Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:/7 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  ITTO/P.L.  108-20 

Smallpox  Emergency 
Personnel  Protectkwi  Act  of 
2003  (Apr.  30.  2003;  117  Stat. 
638) 

S.  151/P.L.  108-21 

Prosecutorial  Remedies  and 
Other  Tools  to  end  the 
Expk)itation  of  Chiklren  Today 
Act  of  2003  (Apr.  30,  2003; 
117  Stat.  650) 

Last  List  April  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
Ustserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notificatk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Re^ster  is  put>lished  daily  in 
24x  microfiche  format  ar>d  mailed  to 
sut>scr1ber5  ttie  following  day  via  first 
class  mail.  As  part  of  a  mk;rofictie 
Feoeral  Register  sutKcription,  ttie  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  f^egulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  arul  the  current . 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Procesnng  Cods 

*5419 


I I  YlliS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  eadi 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  order.  I^^H^^^ 


Its  Easy! 


To  fax  your  orders  (202)  512-2250 
Flione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attentinn  line 


Please  Choose  Method  of  Payment: 

I I  Checlc  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account         [ 


-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


LJ  VISA              MasterCard  Account 

1                  1 

ihartk  you  for 

(rrerfit  rarH  pipirarinn  ifflf)                                        ,      , 

Authorizing  signature 


lODI 


Purchase  order  number  (optional) 

YES     NO 

May  we  malie  your  nanwAKidnss  avaBaUe  to  oliier  nalers?     | |  |     | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Presidential  Documents 


Presidential  Determination  No.  2003-22  of  May  6,  2003 

Presidential  Determination  on  Eligibility  of  Serbia  and  Mon- 
tenegro to  Receive  Defense  Articles  and  Services  Under  the 
Foreign  Assistance  Act  of  1961,  as  Amended,  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the 'authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  by  section  503(a)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export  Control 
Act,  I  hereby  find  that  the  furnishing  of  defense  articles  and  services  to 
Serbia  and  Montenegro  will  strengthen  the  security  of  the  United  States 
and  promote  world  peace. 

You  are  hereby  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


t^ 


THE  WHITE  HOUSE, 
Washington,  May  6,  2003. 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-CE-37-AD;  Amendment  39- 
13147;  AD  94-20-04  R2] 

RIN  2120-AA64 

^  Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  C35, 
D35,  E35,  F35,  G35,  H35,  J35,  K35,  M35, 
N35,  P35,  S35,  V35,  V35A,  and  V35B 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  94-20-04 
Rl ,  which  currently  requires 
ruddervator  inspections  and 
modifications  on  certain  Raytheon 
Aircraft  Company  (Raytheon)  Beech 
Models  C35,  D35,  E35,  F35,  G35,  H35, 
J35,  K35,  M35.  N35,  P35,  S35,  V35, 
V35A,  and  V35B  airplanes.  This  AD 
maintains  the  actions  of  AD  94-20-04 
Rl ,  but  makes  the  repetitive  visual 
inspection  of  the  empennage,  aft 
fuselage,  and  ruddervator  control 
system  with  any  subsequent  repair  and 
the  setting  of  the  elevator  controls, 
rudder  and  tab  system  controls,  cable 
tensions,  and  rigging  a  one  time  action; 
and  adds  repetitive  inspections  of  the 
fuselage  bulkheads  that  were  required 
by  AD  94-20-04.  This  AD  is  the  result 
of  the  need  to  add  a  repetitive 
inspection  of  the  fuselage  bulkheads 
and  change  other  inspections  from  a 
repetitive  to  a  one-time  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
the  V-tail,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATCS:  This  AD  becomes  effective  on 
June  27,  2003. 


The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  as  of  November 
28,  1994  (59  FR  49785,  September  30, 
1994). 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  PO  Box  85, 
Wichita,  Kansas  67201-0085;  telephone: 
(800) 625-7043  or  (316) 676-4556.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
93-CE-37-AD,  901  Locust,  Room  506, 
Kansas  City,  Missoiui  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.N.  Baktha,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4155;  facsimile: 
(316)  946-4107. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

Has  FAA  taken  any  related  action  on 
the  Raytheon  airplane  ruddervator 
system  to  this  point?  On  October  15, 
2002,  FAA  issued  AD  94-20-04  Rl, 
Amendment  39-12919  (67  FR  64794, 
October  22,  2002),  to  require 
ruddervator  inspections  and 
modifications  on  certain  Raytheon 
Aircraft  Company  (Raytheon)  Beech 
Models  C35,  D35,  E35,  F35,  G35,  H35, 
J35,  K35,  M35,  N35,  P35,  S35,  V35, 
V35A,  and  V35B  airplanes. 

The  intent  of  this  AD  was  to  maintain 
the  inspection  and  modification 
requirements  of  AD  94-20-04, 
Amendment  39-9032  (59  FR  49785, 
September  30,  1994),  but  condense  and 
clarify  the  information  presented  in  AD 
94-20-04. 

What  has  happened  since  AD  94-20- 
04  Rl  to  initiate  this  action?  Comments 
from  the  public  since  issuance  of  AD 
94-2CM)4  Rl  indicate  a  need  for  a 
revision  to  that  AD.  Specifically,  the 
visual  inspection  of  the  empennage,  aft 
fuselage,  and  ruddervator  control 
system  with  any  subsequent  repair  and 
the  setting  of  the  elevator  controls, 
rudder  and  tab  system  controls,  cable 
tensions,  and  rigging  should  all  be  a  one 
time  action.  Currently,  they  are  to  be 
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accomplished  repetitively  at  100-hour 
time-in-service  (TIS)  intervals. 

In  addition,  we  inadvertently  did  not 
include  the  100-hour  TIS  interval 
repetitive  inspections  of  the  fuselage 
bulkheads  that  were  required  by  AD  94- 
20-04. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  and  incorporate  the  above- 
referenced  comments.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  January  27,  2003  (68  FR 
3829).  The  NPRM  proposed  to: 

— maintain  the  actions  of  AD  94-20- 
04  Rl,  but  would  make  il-°:  repetitive 
visual  inspection  of  the  empbixi...j,-j,  aft 
fuselage,  and  ruddervator  control 
system  with  any  subsequent  repair  and 
the  setting  of  the  elevator  controls, 
rudder  and  tab  system  controls,  cable 
tensions,  and  rigging  a  one  time  action; 
and 

— add  repetitive  inspections  of  the 
fuselage  bulkheads  that  were  required 
by  AD  94-20-04. 

What  is  the  potential  impact  if  FAA 
took  no  action?  This  condition,  if  not 
corrected,  could  result  in  structural 
failure  of  the  V-tail.  Such  failure  could 
result  in  loss  of  control  of  the  airplane. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Provide  Credit 
for  Previously  Accomplished  Actions 

What  is  the  commenter's  concern?  A 
commenter  points  out  that  FAA  left  off 
the  phrase  "unless  already 
accomplished"  for  the  initial  actions  of 
the  proposed  AD.  The  commenter 
believes  that  this  phrase  should  be 
added  based  on  FAA's  inclusion  of  the 
phrase  in  other  ADs. 

What  is  FAA 's  response  to  the 
concern?  We  concur  that  this  phrase 
should  be  added  to  the  initial  actions  of 
the  proposed  AD.  We  are  changing  the 
final  rule  AD  action  accordingly. 

Comment  Issue  No.  2:  The  Inspection  of 
the  Empennage,  Aft  Fuselage,  and 
Ruddervator  Control  System  Should  Be 
Repetitive 

What  is  the  commenter's  concern? 
Raytheon  recommends  that  the 


25812  Federal  Register / Vol.  68,  No.  93 / Wednesday,  May  14,  2003 /Rules  and  Regulations 


repetitive  inspections  of  the  empennage, 
aft  fuselage,  and  ruddervator  control 
system  continue.  This  would  include 
the  setting  of  the  elevator  controls, 
rudder  and  tab  system  controls,  cable 
tensions,  and  rigging.  Raytheon  states 
that  "these  items  can  change  with  wear 
and  usage  and  need  to  be  maintained  at 
specification  to  prevent  imsafe 
conditions  from  developing." 

What  is  FAA  's  response  to  the 
concern?  The  FAA  does  not  concur.  The 
intent  of  AD  94-20-04  Rl  was  to 
maintain  the  actions  of  AD  94-20-04  on 
the  affected  airplanes.  The  inspections 
of  the  empennage,  aft  fuselage,  and 
ruddervator  control  system  were  a  one- 
time action  in  AD  90-20-04.  We 


inadvertently  made  them  repetitive  in 
AD  90-20-04  Rl.  This  action  will 
incorporate  FAA's  intent.  We  will 
continue  to  monitor  the  service  history 
of  these  airplanes.  If  necessary,  we  will 
initiate  future  rulemaking  to  address 
this  subject. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  minor  editorial 


corrections.  We  have  determined  that 
these  changes  and  minor  corrections: 

— provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition;  and 

— do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
10,200  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  initial 
inspections: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S. 
operators 

40  workhours  at  $60  oer  hour  -  S2  400 

Not  AoDlicable  

$2,400  per  airplane  

$24,480,000. 

These  cost  figures  are  exactly  the  same 
as  what  is  currently  required  by  AD  94- 
20-04  Rl.  Although  we  are  adding  the 
inspection  of  the  fuselage  bulkheads  to 
this  AD,  we  had  already  incorporated 
the  costs  of  this  inspection  into  the  Cost 
hnpact  of  AD  94-20-04  Rl.  Therefore, 
this  AD  presents  no  new  costs  upon  the 
public. 

The  above  figures  are  based  only  on 
the  initial  inspections  and  do  not  take 
into  account  the  cost  of  repetitive 
inspections  or  adjustments,  repairs,  or 
replacements  that  may  be  necessary 
based  on  the  results  of  the  inspections. 
We  have  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  of  the  affected  airplanes 
will  incur  or  what  adjustments,  repairs, 
or  replacements  may  be  necessary  based 
on  the  results  of  the  inspections. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "Significant  regulatory 
action"  under  Executive  Order  12866; 


(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  94-20-04  Rl, 
Amendment  39-12919  (67  FR  64794, 
October  22,  2002),  and  by  adding  a  new 
AD  to  read  as  follows: 


94-20-O4  R2    Raytheon  Aircraft  Company 
(Beech  Aircraft  Corporation  formerly 
held  Type  Certificate  (TC)  No.  A-777 
and  TC  No.  3A15):  Amendment  39- 
13147;  Docket  No.  93-CE-37-AD; 
Revises  AD  94-20-04  Rl ,  Amendment 
39-12919,  which  revised  AD  94-20-04, 
Amendment  39-9032. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplanes  that 
are  certificated  in  any  category: 

(1)  Beech  Models  C35,  D35,  E35,  F35,  G35, 
H35,  J35,  K35,  M35,  N35,  and  P35  airplanes, 
all  serial  numbers;  and 

(2)  Beech  Models  S35,  V35,  V35A,  and 
V35B  airplanes,  all  serial  numbers,  that  do 
not  have  the  straight  tail  conversion 
modification  incorporated  in  accordance 
with  Supplemental  Type  Certificate  (STC) 
SA2149CE. 

Note  1:  Beech  Models  35,  35R,  A35,  B35 
airplanes  were  included  in  the  Applicability 
of  AD  94-20-04.  We  have  removed  Beech 
Models  35,  35R,  A35,  and  B35  airplanes  from 
the  Applicability  section  of  this  AD  and 
incorporated  the  actions  applicable  to  these 
airplanes  into  another  AD  action.  Part  of  this 
other  AD  action  is  the  incorporation  of 
Raytheon  Service  Raytheon  Service  Bulletin 
27-3358. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  structural  failure  of  the  V-tail, 
which  could  result  in  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  Verify  that  the  ruddervator  balance  is  within 
the  manufacturer's  specified  limits  as  defined 
in  the  applicable  shop  or  maintenance  man- 
ual. If  the  mddervator  is  outside  the  specified 
limits,  balance  the  ruddervator  control  sur- 
faces. 


(2)  Visually  inspect  the  empennage,  aft  fuse- 
lage,   and    mddervator   control   system    for 
damage, 
(i)  Repair  or  replace  any  damaged  parts;  and 
(ii)  Set  the  elevator  controls,  rudder  and  tab 
system  controls,  cable  tensions,  and  rigging. 


Compliance 


Accomplish  the  verification  within  the  next  100 
hours  time-in-service  (TIS)  after  November 
28,  1994  (the  effective  the  date  of  AD  94- 
20-04),  unless  already  accomplished,  and 
thereafter  prior  to  further  flight  after  the 
ruddervators  are  repaired  or  repainted 
Xeven  if  the  stripes  are  added  or  paint  is 
touched  up).  Accomplish  the  balancing  prior 
to  further  flight  after  the  njddervator  is 
found  outside  the  specified  limits. 


(3)  Accomplish  the  following  actions: 

(i)  Visually  inspect  the  fuselage  bulkheads  at 

Fuselage  Station  (FS)  256.9  and  FS  272  for 

damage  (cracks,  distortion,  loose  rivets,  etc.); 
(ii)  Visually  inspect  the  fuselage  skin  around  the 

bulkhead  for  damage  (wrinkles  or  cracks); 

and 
(iii)  Repair  or  replace  damaged  parts. 


(4)  Remove  all  external  stabilizer  reinforce- 
ments installed  during  the  incorporation  of  ei- 
ther Supplemental  Type  Certificate  (STC) 
SA845GL,  STC  SA846GL,  STC  SA1650CE 
STC  SA2286NM,  or  STC  SA2287NM,  as 
applicable. 

(i)  Seal  or  fill  any  residual  holes  accomplished, 
with  appropriate  size  rivets. 

(ii)  The  internal  stub  spar  incorporated  through 
STC  SA1649CE  and  STC  SA1650CE  may 
be  retained. 

(iii)  The  extemal  angles  incorporated  through 
STC  SA1649CE  may  also  be  retained  by 
property  trimming  the  leading  edges  section 
to  permit  installation  of  the  stabilizer  rein- 
forcement referenced  in  paragraph  (d)(5)(i)  of 
this  AD. 

(iv)  For  the  Beech  Models  835,  V35,  V35A,  and 
V35B  airplanes,  you  may  retain  gnd  use  the 
tal-safe  extemal  angles  that  were  installed  in 
accordance  with  STC  SA1649CE  instead  of 
the  stabilizer  reinforcement  specified  in  para- 
graph (d)(5)(i)  of  this  AD. 


Inspect  and  set  the  controls,  tension,  and  rig- 
ging within  the  next  100  hours  TIS  after  No- 
vember 28,  1994  (the  effective  date  of  AD 
94-20-04)^  unless  already  accomplished. 

Accomplish  any  repairs  and  replacements 
prior  to  further  flight  after  the  inspection. 


Procedures 


Verify  in  accordance  with  the  applicable  shop 
or  maintenance  manual.  Balance  the 
ruddervator  control  surfaces  in  accordance 
with  Section  3  of  Beech  Shop  Manual  3&- 
590096B19,  or  subsequent  revisions. 


Initially  inspect  within  the  next  100  hours  TIS 
after  June  27,  2003  (the  effective  date  of 
this  AD).  Repetitively  inspect  thereafter  at 
intervals  not  to  exceed  100  hours  TIS.  Re- 
pair or  replace  prior  to  further  flight  after  the 
inspection  where  damage  is  found. 


In  accordance  with  the  procedures  and  as 
specified  in  the  instructwns  Beech  Kit  35- 
4017-1  "Kit  Information  Empennage  and 
Aft  Fuelsage  Inspection",  as  specified  in 
Beech  Sen/ice  Bulletin  No.  2188,  dated 
May,  1987. 


Within  the  next  100  hours  TIS  after  November 
28,  1994  (the  effective  date  of  AD  94-20- 
04),  unless  already  accomplished. 


In  accordance  with  the  procedures  in  the  in- 
stmctions  to  Beech  Kit  35-4017-1  "Kit  In- 
formation Empennage  &  Aft  Fuselage  In- 
spection", as  specified  in  Beech  SB  2188, 
dated  May  1987. 


In  accordance  with 
nance  information. 


the  applicable  mainte- 


(5)  Accomplish  the  following; 
(i)  Install  stabilizer  reinforcements; 
(ii)  Set  the  elevator  nose-down  trim;  and 
<iii)  Replace  the  ruddervator  tab  control  cables 
with  larger  diameter  cables. 


(6)  Verify  the  accuracy  of  the  airplane  basic 
weight  and  balance  information  and  correct 
any  discrepancies. 


Within  the  next  100  hours  TIS  after  November 
28,  1994  (the  effective  date  of  AD  94-20- 
04),  unless  already  acconsplished. 


Accomplish  the  airplane  basic  weight  and  bal- 
ance accuracy  verification  within  the  next 
100  hours  TIS  after  November  28,  1994 
(the  effective  date  of  AD  94-20-04),  unless 
already  accomplished.  Correct  any  discrep- 
ancies prior  to  further  flight  after  the 
verification. 


In  accordance  with  the  instoictions  to  RAC  Kit 
Nos.  35-4016-3,  35-4016-5,  35-4016-7, 
or  35-4016-9,  as  applrcable  and  as  speci- 
fied in  Beech  SB  No.  2188,  dated  May. 
1987. 


Use  the  procedures  contained  in  the  Appen- 
dix to  this  AD. 


(e)  jCan  /  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
comphance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(ii)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager  Wichita  ACO. 


(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  94-20-04 
Rl  or  AD  94-20-04  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraphs  (a)(1)  and  (a)(2)  of 
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this  AD,  regardless  of  whether  it  has  been 
modified,  aUered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  T.N.  Baktha, 
Aerospace  Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4155;  facsimile:  (316) 
946-4107. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  senice  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Beech  Kit  Nos.  35-4016-3,  35-4016-5,  35- 
4016-7,  or  35-4016-9,  and  the  instructions 
to  Beech  Kit  35-4017-1  "Kit  Information 
Empennage  &  Aft  Fuselage  Inspection",  as 
applicable  and  specified  in  Beech  Service 
Bulletin  No.  2188,  dated  May  1987.  The 
Director  of  the  Federal  Register  previously 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51  as 
of  November  28,  1994  (59  FR  49785, 
September  30,  1994).  You  may  get  copies 
from  Raytheon  Aircraft  Company,  PO  Box  85, 
Wichita,  Kansas  67201-0085.  You  may  view 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  revises  AD  94- 
20-04  Rl,  Amendment  39-12919. 

Appendix  tc  AD  94-20-04  R2 

Weight  and  Balance  Accuracy  Method  No.  1 

1.  Review  existing  weight  and  balance 

.  documentation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

2.  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balemce  documentation.    ' 

3.  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (e.g.,  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2. 


Weight  and  Balance  Information  Accuracy 
Method  No.  2 

1.  Determine  the  basic  empty  weight  and 
center  of  gravity  (CO)  of  the  empty  airplane 
using  the  Weighing  Instructions  in  the 
Weight  and  Balance  section  of  the  airplane 
flight  manual/pilot's  operating  handbook 
(AFM/POH). 

2.  Record  the  results  in  the  airplane 
records,  and  use  these  new  values  as  the 
basis  for  computing  the  weight  and  CG 
information  as  specified  in  the  Weight  and 
Balances  section  of  the  AFM/POH. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  June  27,  2003. 

Issued  in  Kansas  City,  Missouri,  on  May  8, 
2003. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  03-11977  Filed  5-13-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  375  and  376 

[Docket  No.  RM03-7-000;  Order  No.  632] 

Delegations  of  Authority 

Issued  May  7,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  on  delegations 
of  authority  to  reflect  changes  in  the 
Commission's  internal  structure. 
Specifically,  the  Commission  is 
duplicating  existing  authorities 
delegated  tp  the  Offices  of  Markets, 
Tariffs  and  Rates  and  General  Coimsel 
for  the  newly  formed  Office  of  Market 
Oversight  and  Investigations  (OMOI). 
Granting  such  delegations  of  authority 
to  OMOI  will  better  enable  it  to  perform 
its  market  monitoring  responsibilities. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  T.  McCarthy,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202) 502-8567. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Pat  Wood,  III, 

Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell. 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission]  is  amending 
18  CFR  Parts  375  and  376  to  duplicate 


certain  existing  delegations  to  two 
Commission  office  directors  for  a  third 
office  director  and  to  make  related 
changes  in  connection  with  changes  in 
the  Commission's  internal  structure. 
These  changes  came  about  as  a  result  of 
the  formation  of  the  Office  of  Market 
Oversight  and  Investigations  (OMOI).  By 
this  order,  the  Commission  is  not 
revising  or  expanding  existing 
delegations  of  authority.' 

2.  In  order  to  better  understand 
natiu^l  gas,  oil  and  power  markets  and 
to  swiftly  remedy  market  rule  violations 
and  abuse  of  market  power,  the 
Commission  created  OMOI,  which 
became  a  formal,  functioning  office 
within  the  Commission  in  August  2002. 
OMOI  serves  as  an  early  warning  system 
to  alert  the  Commission  when  market 
problems  develop,  and  allows  the 
Commission  to  analyze  and  address  any 
problems  more  quickly.  OMOI  has 
begun  an  aggressive  program  of  outreach 
to  a  wide  variety  of  entities  including 
other  federal,  state  and  provincial 
regulatory  agencies,  state  consumer 
advocates,  industry  participants, 
academic  institutions  and  think  tanks, 
financial  institutions  (such  as  rating 
agencies),  and  Market  Monitoring  Units 
at  Regional  Transmission  Organizations 
and  Independent  System  Operators. 

3.  The  formation  of  the  new  office 
implicates  certain  functions  currendy 
being  performed  imder  delegated 
authority  by  the  Office  of  Market,  Tariffs 
and  Rates  (OMTR)  or  by  the  Office  of 
General  Counsel  (OGC).  For  example, 
ciurentiy  the  Director  of  OMTR  has 


•  Existing  delegations  of  authority  were 
promulgated  in  a  series  of  rulemakings  initiated  in 
1978.  See  DeTegations  to  Various  Office  Directors  of 
Certain  Commission  Authority,  43  FR  36433  (Aug. 
17, 1978),  FERC  Stats.  &  Regs.  Preambles  1977-1981 
1 30,016  (1978);  Chief  Accoxmtant,  et  al..  Delegation 
of  Authority;  Final  Regulation,  Order  No.  38,  44  FR 
45449  (Aug.  8, 1979).  FERC  Stats.  &  Regs.  Preambles 
1977-1981  1  30,068  (1979),  reh'g  denied  ,  8  FERC 
1 61,299  (1979);  Delegation  of  the  Commission's 
Authority  to  the  Directors  of  Office  of  Electric 
Power  Regulation,  Office  of  the  Chief  Accountant, 
and  Office  of  Pipeline  and  Producer  Regulation, 
Order  No.  147,  46  FR  29/00  (June  3,  1981),  FERC 
Stats.  &  Regs.  Preambles  1977-1981  1  30,259  (1981); 
Delegation  of  Authority,  Order  No.  224,  47  FR 
17806  (April  26,  1982),  FERC  Stats.  &  Regs. 
Preambles  1982-1985  1  30,356  (1982);  Regulations 
Delegating  Authority,  Order  No.  492,  53  FR  16058 
(May  5, 1988),  FERC  Stats.  &  Regs.  Preambles  1986- 
1990  1 30,814  (1988);  Streamlining  Commission 
Procedures  for  Review  of  Staff  Action,  Order  No. 
530,  55  FR  50677  (May  5,  1988),  FERC  Stats.  &  Regs. 
Preambles  1986-1990  1  30,906  (1990),  reh'g  denied. 
Order  No.  530-A,  56  FR  4719  (Feb.  6,  1991),  FERC 
Stats.  &  Regs.)  Preambles  1991-1996  1 30,914 
(1991);  Delegation  of  Authority  to  the  Secretary,  the 
Director  of  the  Office  of  Electric  Power  Regulation, 
and  the  General  Counsel,  Order  No.  585,  60  FR 
62326  (Dec.  6, 1995),  FERC  Slats.  &  Regs.  Preambles 
lanuary  1991-)une  1996  1 31,030  (1995);  Delegation 
of  Authority,  Order  No.  613.  64  FR  73403  (Doc.  30. 
1991),  FERC  Stats.  &  Regs.  Preambles  July  1996- 
December  2000 1 31,087  (1999). 


delegated  authority  to  sign  non-financial 
audit  reports  of  jurisdictional 
companies,  a  function  which  the 
Director  of  OMOI  may  also  need  so  that 
OMOI  employees  are  able  to  perform 
their  market  monitoring  duties. 
Likewise,  the  General  Counsel  is 
currendy  authorized  to  terminate  any 
informal  non-public  investigation,  a 
function  which  the  director  of  OMOI 
needs  so  that  his  enforcement  staff  may 
handle  their  workload  efficiently.  This 
rule  duplicates  those  authorities  by 
adding  Section  314  to  Part  375  of  Title 
18  of  the  Code  of  Federal  Regulations, 
and,  as  noted,  creates  no  new 
delegations.  In  addition,  this  rule 
corrects  the  structvue  of  §  375.303(a), 
corrects  a  reference  to  paragraph 
niunbers  in  §  375.307(0,  changes  the 
nomenclattu-e  of  the  Office  of  Finance 
and  Accounting  in  §  375.312,  and 
revises  §  376.204(b)(2)  to  include  the 
Director  of  OMOI  on  the  list  of 
Commission  staff  delegations  of 
authority  during  an  emergency. 

4.  Specifically,  the  existing 
delegations  are  being  revised  as  follows: 

Part  375 

Office  of  the  Chief  Accountant 
(existing  §375.303).  The  paragraph 
structiire  of  this  section  is  corrected. 

Office  of  Markets,  Tariffs  and  Rates 
(existing  §375.307).  Delegations  in 
paragraphs  (a),  (c),  (d),  (g)(4),  (h)(1), 
(i)(8)  and  (n)(3)  are  duplicated  in 
paragraphs  (i),  (j),  (k),  (g),  (e),  (f)  and  (h) 
of  new  §  375.314,  respectively.  A 
reference  to  paragraph  numbers  "(b)(1) 
or  (b)(2)"  is  corrected  to  read  "(f)(1)  or 
(fl(2)." 

Office  of  the  General  Counsel  (existing 
§375.309).  Delegations  in  paragraphs 
(a),  (b),  (c)  and  (d)  are  duplicated  in 
paragraphs  (b),  (c),  (d),  and  (b)  of  new 
§  375.314,  respectively. 

Office  of  the  Finance,  Accounting  and 
Operations  (existing  §375.312).  The 
nomenclature  for  this  office  is  changed 
to  the  Office  of  the  Executive  Director. 

Part  376 

part  376  governs  the  Commission's 
organization  and  its  operations  diuing 
emergency  conditions.  This  rule  making 
amends  the  list  of  officials  authorized  to 
conduct  operations  during  emergency 
conditions  to  include  the  position  of 
Director,  OMOI,  and  replaces  references 
to  the  former  position  of  Director, 
OFAO,  with  the  Executive  Director  in 
§  376.204(b)(2). 

5.  The  Commission  is  issuing  this 
order  as  a  final  rule  without  a  period  for 
public  comment  or  delay  in  the  effective 
date.  Under  5  U.S.C.  553(b),  notice  and 
comment  procedures  are  uimecessary 
where  a  rulemaking  concerns  only 


agency  procediu^e  and  practice,  or  where 
the  agency  finds  that  notice  and 
comment  is  lumecessary.  This  rule 
concerns  only  matters  of  internal  agency 
procediue  and  will  not  affect  regulated 
entities  or  the  general  public.  Therefore, 
the  Commission  finds  notice  and 
comment  procedures  to  be  uimecessary. 

Information  Collection  Statement 

6.  Office  of  Management  and  Budget 
(OMB)  regulations  require  OMB  to 
approve  certain  information  collection 
reqtiirements  imposed  by  agency  rule.  5- 
CFR  1320.12.  This  rule  making  contains 
no  information  collections  and  OMB 
review  is  therefore  not  required. 

Environmental  Analysis 

7.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.2  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment.  Among  these  are  rules 
that  are  clarifying,  corrective,  or 
procediu-al,  or  that  do  not  substantively 
change  the  effect  of  the  regulations 
being  amended.  18  CFR  380.4(a)(2)(ii). 
This  rule  is  procedural  in  nature  and 
therefore  falls  under  this  exception; 
consequently,  no  environmental 
consideration  is  necessary. 

Regulatory  Flexibility  Act  Certification 

8.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  601-612.  The 
Commission  is  not  required  to  make 
such  analysis  if  a  rule  would  not  have 
such  an  effect.  Because  this  rule 
concerns  only  matters  of  internal  agency 
procedure,  the  Commission  certifies  that 
it  will  have  no  impact  upon  any  entity 
other  than  the  Commission. 

Document  Availability 

9.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  or  print  the  contents  of  this 
dociunent  via  the  Internet  through 
FERC's  Home  Page  {http://www.ferc.gov] 
and  in  FERC's  Public  Reference  Room 
diuing  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 


^  Regulations  Implementing  the  National 
Environmental  Policy  Act,  Order  No.  486,  52  FR 
47897  (Dec.  17,  1987),  FERC  Stats.  &  Regs. 
Preambles  1986-1990 1 30,783  (1987). 


Street,  NE.,  Room  2 A,  Washington,  DC 
20426. 

10.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
hiformation  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  or  downloading. 
To  access  this  dociunent  in  FERRIS, 
type  the  docket  number  excluding  the 
last  three  digits  of  this  document  in  the 
docket  number  field. 

11.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  Web  site  during 
normal  business  hours  from  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Effective  Date  and  Congressional 
Notification 

12.  These  regulations  are  effective  on 
issuance.  The  Commission  has 
determined  that  a  delayed  effective  date 
for  this  final  rule  is  unnecessary 
pursuant  to  5  U.S.C.  553(d).  Because  the 
rule  concerns  only  matters  of  internal 
agency  procedure,  the  immediate 
implementation  of  the  rule  imposes  no 
consequences  to  regulated  entities  or  the 
general  public,  and  any  further  delay 
could  compromise  the  effective 
operation  of  the  new  office.  Therefore, 
the  Commission  finds  good  cause  for 
waiving  the  30-day  delay  before  the 
effective  date  of  this  final  rule. 

13.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates.  5 
U.S.C.  801.  Rules  of  agency  procedure 
and  practice  are  excluded  from  this 
notification  requirement.  5  U.S.C. 
804(3)(C).  Therefore,  this  final  rule  will 
not  be  submitted  to  Congress. 

List  of  Subjects 

18  CFR  Part  375 

Authority  delegations  (Govermnent 
agencies),  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  376  * 

Civil  defense.  Organization  and 
functions  (Government  agencies). 

By  the  Commission. 
Magalie  R.  Salas, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Conunission  amends  Parts  375  and  376, 
Chapter  I,  Tide  18,  Code  of  Federal 
Regulations,  as  follows: 
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PART  375— THE  COMMISSION 

■  1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C.  791-825r, 
2601-2645;  42  U.S.C.  7101-7352. 

■  2.  In  §  375.303,  introductory  text  is 
added  and  paragraph  (a)  is  revised  to 
read  as  follows: 

§  375.303    Delegations  to  the  Chief 
Accountant. 

The  Commission  authorizes  the  Chief 
Accountant  or  the  Chief  Accountant's 
designee  to: 

(a)  Issue  interpretations  of  the 
Uniform  System  of  Accounts  for  public 
utilities,  licensees,  natural  gas 
companies  and  oil  pipeline  companies. 
***** 

■  3.  hi  §  375.307,  paragraph  (f)(3)  is 
revised  to  read  as  follows: 

§  375.307    Delegations  to  the  Director  of 
the  Office  of  Markets,  Tariffs  and  Rates. 

***** 

(f)*   *   * 

(3)  Advise  the  hling  party  of  any 
actions  taken  imder  paragraph  (f)(1)  or 
(f)(2)  of  this  section  and  designate  rate 
schedules,  rate  schedule  changes,  and 
notices  of  changes  in  rates,  and  the 
effective  date  hereof. 


■  4.  In  §  375.312,  the  title  and  the 
introductory  text  are  revised  to  read  as 
follows: 

§  375.31 2    Delegations  to  the  Office  of  the 
Executive  Director. 

The  Commission  authorizes  the 
Executive  Director  or  the  Executive 
Director's  designee  to: 

***** 

■  5.  Section  375.314  is  added  to  read  as 
follows: 

§  375.31 4    Delegations  to  the  Director  of 
the  Office  of  Market  Oversight  and 
Investigation. 

The  Commission  authorizes  the 
Director  or  the  Director's  designee  to: 

(a)  Request  information  for  purposes 
of  a  preliminary  investigation  under 

Part  lb  of  this  chapter,  or  for  purposes 
of  conducting  market  surveillance  from 
an  entity  whose  activities  may  affect 
energy  markets,  and  from  state  or 
federal  agencies  that  monitor  or  regulate 
such  entities,  whether  or  not  subject  to 
the  Commission's  jurisdiction. 

(b)  Designate,  and  terminate  the 
authority  of,  officers  empowered  to 
administer  oaths  and  affirmations, 
subpoena  witnesses,  compel  their 
attendance  and  testimony,  take 
evidence,  compel  the  filing  of  special 


reports  and  responses  to  interrogatories, 
gather  information,  and  require  the 
production  of  any  books,  papers, 
correspondence,  memoranda,  contracts, 
agreements,  or  other  records,  in  the 
course  of  formal  investigations 
conducted  by  the  Office  of  Market 
Oversight  and  Investigation,  to  the 
extent  the  Commission's  order  of 
investigation  expressly  provides  for  the 
exercise  of  such  investigative  powers. 

(c)  Grant  or  deny  requests  of  persons 
pursuant  to  §  lb.l2  of  this  chapter  to 
procure  copies  of  the  transcripts  of  their 
testimony  taken  dimng  non-public 
investigations  conducted  by  the  Office 
of  Market  Oversight  and  Investigation. 

(d)  Terminate  any  informal  non- 
public investigation  conducted  by  the 
Office  of  Market  Oversight  and 
Investigation. 

(e)  Issue  reports  for  public 
information  purposes.  Any  report  issued 
without  Commission  approval  must 

(1)  Be  of  a  non-controversial  nature, 
and 

(2)  Contain  the  statement,  "This 
report  does  not  necessarily  reflect  the 
view  of  the  Commission,"  in  bold-face 
type  on  the  cover. 

(f)  Deny  or  grant,  in  whole  or  in  part, 
requests  for  waiver  of  the  requirements 
for  particular  forms,  including  Electric 
Quarterly  Reports  required  under 

§  35.10b  of  this  chapter. 

(g)  Take  appropriate  action  on 
applications  for  extensions  of  time  to 
file  required  reports,  data  and 
information,  and  to  perform  other  acts 
required  at  or  within  a  specific  time  by 
any  rule,  regulation,  license,  permit, 
certificate,  or  by  order  of  the 
Commission. 

(h)  Undertake  the  following  action 
with  respect  to  data  and  reports 
submitted  piursuant  to  Commission 
opinions  or  orders: 

(1)  Accept  for  filing  data  and  reports 
that  are  in  compliance  and,  when 
appropriate,  notify  the  filing  party  of 
such  acceptance; 

(2)  Reject  for  filing  any  data  and 
reports  which  are  not  in  compliance  or 
not  required  and,  when  appropriate, 
notify  the  filing  party  of  such  rejection, 
or 

(3)  Issue  deficiency  letters  regarding 
such  data  or  reports. 

(i)  Sign  all  correspondence  on  behalf 
of  the  Commission  with  state  regulatory 
commissions  and  agencies  in 
connection  with  non-financial  auditing 
matters. 

(j)  Sign  non-financial  audit  reports  of 
jurisdictional  companies, 

(1)  If  the  company  agrees  with  the 
audit  report,  or 

(2)  If  Uie  company  does  not  agree  with 
the  audit  report,  provided  that  any 


notification  of  the  opportimity  for  a 
hearing  required  under  section  301(a)  of 
the  Federal  Power  Act  or  section  8(a)  of 
the  Natural  Gas  Act  accompanies  the 
audit  report. 

(k)  Act  upon  requests  by  state  and 
federal  agencies  to  review  staff  audit 
working  papers  in  cormection  with  non- 
financial  audits  if  the  company  agrees  to 
the  release  of  the  audit  working  papers, 
and  provided  that: 

(1)  The  papers  are  examined  at  the 
Commission;  and 

(2)  The  requester 

(i)  Only  makes  general  notes 
concerning  the  contents  of  the  audit 
working  papers, 

(ii)  Does  not  make  copies  of  the  audit 
working  papers,  and 

(iii)  Does  not  remove  the  audit 
working  papers  from  the  area  designated 
by  the  Director. 

PART  376— ORGANIZATION,  MISSION, 
AND  FUNCTIONS:  OPERATIONS 
DURING  EMERGENCY  CONDITIONS 

■  6.  The  authority  citation  for  part  376 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  42  U.S.C.  7101- 
7352;  E.O.  12009,  3  CFR  1978  Comp.,  p.  142. 

■  7.  In  §  376.204,  paragraphs  (b)(2)(i), 
and  (b)(2)(v)  and  (b)(2)(x)  are  revised  to 
read  as  follows: 

§  376.204    Delegation  of  Commission's 
authority  during  emergency  conditions. 

***** 

(b)  *  *  * 
(2)  *  *  * 
(i)  the  Executive  Director; 

*        *        *        *        * 

(v)  Director  of  the  Office  of  Market 
Oversight  and  Investigations; 

***** 

(x)  Assistant  Directors  and  Division 
heads.  Office  of  Markets,  Tariffs  and 
Rates;  Assistant  Directors  and  Division 
heads.  Office  of  Energy  Projects; 
Assistant  General  Counsels;  and 
Assistant  Directors  and  Division  heads. 
Office  of  Market  Oversight  and 
Investigations;  in  order  of  seniority. 
***** 

[FR  Doc.  03-11952  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

32  CFR  Part  505 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Army,  DoD. 
action:  Final  rule. 
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SUMMARY:  The  Department  of  the  Army 

is  amending  an  existing  exemption  rule 

for  the  system  of  records  A0025-55 

TAPC,  entitled  'Freedom  of  Information 

Act  Program  Files'.  The  amendments 

being  made  to  the  rule  are 

administrative,  i.e.,  amending  the 

system  identifier,  the  system  name,  and 

revising  the  reasons  for  claiming  the 

exemptions.  No  additional  exemptions 

are  being  claimed. 

EFFECTIVE  DATE:  This  rule  becomes 

effective  May  14.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-7137/DSN 

656-7137. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12^^,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  leged  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-^, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  the 
Privacy  Act  rulemaking  for  the 


Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  ill  the 
expenditiue  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

■  Accordingly  32  CFR  part  505  is 
amended  to  read  as  follows: 

PART  505— THE  ARMY  PRIVACY 
PROGRAM 

■  1 .  The  authori;y  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

■  2.  Section  505.5,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§505.5    Exemptions. 

***** 

(e)  Exempt  Army  Records.  *  *  * 

(3)  A0025-55  TAPC. 

(i)  System  name:  Freedom  of 
Information  Act  Program  Files. 

(ii)  Exemption:  During  the  processing 
of  Freedom  of  Information  Act  (FOLA) 
requests  exempt  materials  from  other 
systems  of  records  may  in  turn  become 
part  of  the  case  record  in  this  system.  To 
the  extent  that  copies  of  exempt  records 
from  those  "other"  systems  of  records 
are  entered  into  this  system,  the 
Department  of  the  Army  claims  the 
same  exemptions  for  the  records  from 
those  "other"  systems  that  are  entered 
into  this  system,  as  claimed  for  the 
original  primary  system  of  which  they 
area  part. 

(iii)  Authority:  5  U.S.C.  552a(j)(2), 
(k)(l),  (k)(2).  (k)(3),  (k)(4),  {k)(5),  (k)(6), 
and  (k)(7). 

(iv)  Reasons:  Records  are  only  exempt 
from  pertinent  provisions  of  5  U.S.C. 
552a  to  the  extent  such  provisions  have 
been  identified  and  an  exemption 
claimed  for  the  original  record  and  the 
pvuposes  luiderlying  the  exemption  for 
the  original  record  still  pertain  to  the 
record  which  is  now  contained  in  this 
system  of  records.  In  general,  the 
exemptions  were  claimed  in  order  to 


protect  properly  classified  information 
relating  to  national  defense  and  foreign 
policy,  to  avoid  interference  during  the 
conduct  of  criminal,  civil,  or 
administrative  actions  or  investigations, 
to  ensure  protective  services  provided 
the  President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  security  clearance  determinations, 
to  preserve  the  confidentiality  and 
integrity  of  Federal  testing  materials, 
and  to  safeguard  evaluation  materials 
used  for  military  promotions  when 
furnished  by  a  confidential  source.  The 
exemption  rule  for  the  original  records 
will  identify  the  specific  reasons  why 
the  records  are  exempt  bom  specific 
provisions  of  5  U.S.C.  552a. 
***** 

Dated:  April  30,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-12004  Filed  5-13-03;  8:45  am] 
BiLUNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 

[CGD01-03-030] 

Special  Local  Regulation:  Harvard- Yale 
Regatta,  Thames  River,  New  London, 
CT 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulations. 

SUMMARY:  This  notice  implements  the 
permanent  regulations  for  the  annual 
Harvard-Yale  Regatta,  a  rowing 
competition  held  on  the  Thames  River 
in  New  London,  CT.  The  regulation  is 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinity  of  the  event  due 
to  the  confined  nature  of  the  waterway 
and  anticipated  congestion  at  the  time 
of  the  event,  thus  providing  for  the 
safety  of  life  and  property  on  the 
affected  navigable  waters. 
DATES:  The  regulations  in  33  CFR  . 
100.101  are  effective  on  June  7,  2003, 
from  9:30  a.m.  to  5  p.m.  If  the  regatta  is 
canceled  due  to  weather,  this  section 
will  be  in  effect  on  the  following  day, 
Sunday,  June  8,  2003,  during  the  same 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Nagle,  Office  of 
Search  and  Rescue,  First  Coast  Guard 
District,  (617)  223-8460. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  implements  the  permanent 
special  local  regulation  governing  the 
2003  Harvard- Yale  Regatta.  A  portion  of 
the  Thames  River  in  New  London, 
Connecticut  will  be  closed  during  the 
effective  period  to  all  vessel  traffic 
except  participants,  official  regatta 
vessels,  and  patrol  craft.  The  regulated 
area  is  that  area  of  the  river  between  the 
Penn  Central  drawbridge  and  Bartlett's 
Cove.  Additional  public  notification 
will  be  made  via  the  First  Coast  Guard 
District  Local  Notice  to  Mariners  and 
marine  safety  broadcasts.  The  full  text  of 
this  regulation  is  foimd  in  33  CFR 
100.101. 

Dated:  April  25,  2003. 
Vivien  S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  03-11989  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGO05-03-038] 
PIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Severn  River,  College  Creek, 
and  Weems  Creek,  Annapolis,  MD 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation. 

SUMMARY:  The  Coast  Guard  is 
implementing  the  special  local 
regulations  at  33  CFR  100.518  for  the 
U.S.  Naval  Academy  Blue  Angels 
Airshow  to  be  held  May  20  and  21, 
2003,  over  the  waters  of  the  Severn 
River  at  Annapolis,  Maryland.  These 
special  local  regulations  are  necessary  to 
control  vessel  traffic  due  to  the  confined 
nature  of  the  waterway  and  expected 
vessel  congestion  during  the  events.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  vessels 
transiting  the  event  area. 
EFFECTIVE  DATES:  33  CFR  100.518  is 
effective  from  10:30  a.m.  to  4  p.m.  on 
May  20  and  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Houck,  Marine  Information  Specialist, 
Commander,  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road, 
Baltimore,  MD  21226-1971,  (410)  576- 
2674. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Naval  Academy  will  sponsor  the  Blue 


Angels  Airshow  over  the  waters  of  the 
Severn  River  at  Annapolis,  Maryland. 
The  events  will  consist  of  low  flying, 
high  performance  aircraft  performing 
precision  maneuvers  and  aerial  stunts. 
A  fleet  of  spectator  vessels  is  expected 
to  gather  near  the  event  site  to  view  the 
event.  In  order  to  ensure  the  safety  of 
participants,  spectators  and  transiting 
vessels,  33  CFR  100.518  will  be  in  effect 
for  the  duration  of  the  event.  Under 
provisions  of  33  CFR  100.518,  vessels 
may  not  enter  the  regulated  area  without 
permission  from  the  Coast  Guard  Patrol 
Commander.  Spectator  vessels  may 
anchor  outside  the  regulated  area  but 
may  not  block  a  navigable  channel. 
Because  these  restrictions  will  only  be 
iUi^ffect  for  a  limited  period,  they 
snould  not  result  in  a  significant 
disruption  of  maritime  traffic. 

Dated:  April  22.  2003. 
Sally  Brice-O'Hara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  03-11986  Filed  5-13-03;  8:45  am) 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01-03-040] 

Drawbridge  Operation  Regulations: 
Cape  Cod  Canal,  MA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  that  govern  the  Conrail 
Railroad  Bridge  across  Cape  Cod  Canal, 
mile  0.7,  at  Bourne,  Massachusetts.  This 
temporary  deviation  will  allow  th& 
bridge  to  remain  in  the  closed  position 
from  6  a.m.  through  1  p.m.  on  May  22, 
2003  and  May  27,  2003.  This  temporary 
deviation  is  necessary  to  facilitate 
scheduled  structural  repairs  at  the 
bridge. 

DATES:  This  deviation  is  effective  from 
May  22,  2003  through  May  27,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  between  7  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-8364.  The  First 


Coast  Guard  District  Bridge  Branch 
maintains  the  pubhc  docket  for  this 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District  Bridge  Branch, 
(617) 223-8364. 

SUPPLEMENTARY  INFORMATION:  The 
vertical  clearance  imder  the  Conrail 
Railroad  Bridge  in  the  open  position  is 
135  feet  at  mean  high  water  and  139  feet 
at  mean  low  water.  The  draw  is 
normally  in  the  fully  open  position 
except  for  the  passage  of  rail  traffic.  The 
existing  regulations  are  listed  at  33  CFR 
117.589. 

The  owner  of  the  bridge,  the  U.  S. 
Army  Corps  of  Engineers  (USAGE), 
requested  a  temporary  deviation  from 
the  Drawbridge  Operation  Regulations 
to  facilitate  scheduled  maintenance,  the 
replacement  of  the  rail  tracks,  at  the 
bridge.  This  work  must  be  performed 
with  the  bridge  in  the  closed  position. 

The  mariners  who  normally  use  this 
waterway  were  advised  about  the 
necessary  repairs  at  the  bridge  and  the 
temporary  closures  that  will  be  required 
in  order  to  facilitate  the  repairs.  No 
objections  were  received. 

Under  this  temporary  deviation  the 
Conrail  Railroad  Bridge,  mile  0.7,  may 
remain  in  the  closed  position  fitim  6 
a.m.  through  1  p.m.  on  May  22,  2003 
and  May  27,  2003. 

Mariners  may  contact  the  U.S.  Army 
Corps  of  Engineers  Marine  Traffic 
Controller  24-hour  telephone  line  at 
(508)  759-4431  for  the  operational 
status  of  the  bridge. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  May  7,  2003. 

Vivien  S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 

[FR  Doc.  03-11990  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 7-03-001] 
RIN  1625-AA11 

Vessel  Movement  Reporting  System; 
Prince  William  Sound,  AK 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 
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SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regidation 
requiring  all  commercial  and  fishing 
vessels,  regardless  of  length,  to 
participate  in  the  Vessel  Movement 
Reporting  System  while  operating 
within  the  Prince  William  Sound.  This 
action  is  being  taken  to  safeguard 
vessels,  ports  and  waterfront  facilities 
from  sabotage  or  terrorist  acts  and 
incidents  by  providing  the  Coast  Guard 
with  the  enhanced  ability  to  track  vessel 
traffic  in  the  Prince  William  Sound. 
This  action  is  necessary  to  ensure  public 
safety  and  prevent  sabotage,  terrorist 
acts  or  incidents,  and  to  facilitate  the 
efforts  of  emergency  services  and  law 
enforcement  officers  responding  to 
terrorist  incidents  or  attacks. 
DATES:  This  rule  is  effective  from  April 
3,  2003,  through  May  18,  2003. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD17-03- 
001  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office,  105  Clifton  Sfreet,  Valdez, 
Alaska  99686  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
C.L.  Huot,  U.S.  Coast  Guard  Marine 
Safety  Office,  105  Clifton  Street,  Valdez, 
Alaska  99686,  (907)  835-7262. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Pursuant  to  5  U.S.C.  553,  we  did  not 
publish  a  notice  of  proposed  rulemaking 
(NPRM)  for  this  regulation.  Under  5 
U.S.C.  553  (b)(B),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM.  The  Coast  Guard  operates 
under  a  three-tiered  system  of  Maritime 
Security  (MARSEC)  conditions  that  are 
aligned  with  the  color  coded  Homeland 
Security  Advisory  System  Conditions 
(HSAS).  The  port  of  Valdez  has  been 
elevated  to  the  second  highest  level  of 
alert  MARSEC  II/HSAS  ORANGE  based 
on  the  conflict  with  fraq  and,  as  such, 
vessel  control  measures  for  the  Coast 
Guard  to  establish  heightened 
deterrence  and  detection  of  terrorist 
activities  in  the  port  are  necessary. 

Additionally,  the  Maritime 
Administration  recently  issued  MARAD 
Advisory  03-01  (071900Z  FEB  03) 
informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States. 
Fiirther,  the  heightened  security  postiu« 
of  the  country  and  U.S.  maritime 
interests,  described  below,  continues. 
The  publication  of  an  NPRM  is  confrary 
to  the  public  interest  insofar  as  urgent 


action  is  required  to  address  the  ongoing 
threat  to  U.S.  maritime  transportation 
interests. 

For  the  same  reasons,  luider  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
measures  contemplated  by  the  rule  are 
intended  to  prevent  waterbome  acts  of 
sabotage  or  terrorism,  which  terrorists 
have  demonstrated  a  capability  to  carry 
out.  Inunediate  action  is  needed  to 
defend  against  and  deter  these  terrorist 
acts.  Any  delay  in  the  effective  date  of 
this  rule  is  impracticable  and  contrary 
to  the  public  interest. 

Background  and  Purpose 

Terrorist  attacks  on  September  11, 
2001,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  ability 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportimities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York,  the  Pentagon  in 
Arlington,  Virginia  and  Flight  93,  the 
Federal  Bureau  of  Investigation  (FBI) 
has  issued  several  warnings  concerning 
the  potential  for  additional  terrorist 
attacks  widiin  the  United  States.  The 
thr^t  of  maritime  attacks  is  real  as 
evidenced  by  the  October  2002  attack  on 
a  tank  vessel  off  the  coast  of  Yemen  and 
the  prior  attack  on  the  USS  Cole.  These 
attacks  manifest  a  continuing  threat  to 
U.S.  assets  as  described  in  the 
President's  finding  in  Executive  Order 
13273  of  August  21,  2002  (67  FR  56215, 
September  3,  2002),  that  the  security  of 
the  U.S.  is  endangered  by  the  September 
11,  2001,  attacks  and  that  such 
disturbances  continue  to  endanger  the 
international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks.  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit.  Threaten  To 
Commit,  Or  Support  Terrorism.  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afjghanistan  and 
conflict  in  Iraq  have  made  it  prudent  for 


U.S.  ports  and  waterways  to  be  on  a 
higher  state  of  alert  because  the  al 
Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

The  conflict  in  Iraq  has  caused  the 
Attorney  General  in  consultation  with 
the  Secretary  of  the  Department  for 
Homeland  Security  to  elevate  the  HSAS 
threat  condition  to  High/Orange  and 
accordingly  the  Coast  Guard  has 
established  MARSEC  II  in  the  port  of 
Valdez.  The  Coast  Guard  will  follow  the 
guidance  for  the  Department  of 
Homeland  Security  and  implement  the 
following  general  measures:  Coordinate 
necessary  security  efforts  with  Federal, 
State,  and  local  law  enforcement 
agencies  or  any  National  Guard  or  other 
appropriate  armed  forces  organizations; 
take  additional  precautions  at  public 
events  and  possibly  considering 
alternative  venues  or  even  cancellation; 
and  restrict  threatened  facility  access  to 
essential  personnel  only.  The  measures 
contemplated  by  this  rule  are  intended 
to  prevent  future  terrorist  attacks  against 
critical  maritime  infrastructure 
including  the  Trans-AlaSka  Pipeline 
System's  Valdez  Marine  Terminal,  and 
the  shipping  lanes  leading  to  and  from 
it.  This  terminal  supplies  approximately 
half  of  the  crude  oil  needs  of  the  U.S. 
West  Coast. 

To  address  the  aforementioned 
security  concerns  and  to  take  steps  to 
prevent  the  catastrophic  impact  that  a 
terrorist  attack  against  a  major  crude  oil 
loading  terminal  or  other  critical 
infrastructure  in  the  port  of  Valdez 
would  have  on  the  public  interest,  the 
17th  Coast  Guard  District  Commander  is 
establishing  vessel  movement  reporting 
requirements  for  all  commercial  and 
fishing  vessels.  These  amendments  to 
the  existing  rules  for  the  Prince  William 
Sound  Regulated  Navigation  Area  will 
help  to  prevent  vessels  or  persons  trom 
engaging  in  terrorist  actions  against 
petroleum  terminals,  petroleum  tankers, 
or  other  critical  port  facilities  by 
providing  the  Coast  Guard  with  the 
enhanced  ability  to  track  vessel 
movement  in  the  Prince  William  Sound. 

The  Coast  Guard  is  establishing  these 
vessel  movement  reporting 
requirements  within  Prince  William 
Sound,  Alaska  in  order  to  safeguard 
vessels,  ports  ^nd  waterfrt)nt  facilities 
from  sabotage  or  terrorist  acts  or 
incidents.  These  requirements  apply  to 
commercial  and  fishing  vessels 
operating  vdthin  the  boimdaries  of  the 
Regulated  Navigation  Area  defined  in  33 
CFR  165.1704.  The  Regulated 
Navigation  Area  is  coextensive  with  the 
VTS  Area  and  consists  of  the  navigable 
waters  of  the  United  States  north  of  a 
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line  drawn  from  Cape  Hinchinbrook 
Light  to  Schooner  Rock  Light, 
comprising  that  portion  of  Prince 
William  Sound  between  146°  30'  W  and 
147°  20'  W  and  includes  Valdez  Arm, 
Valdez  Narrows,  and  Port  Valdez.  In 
accordance  with  33  CFR  161.19,  at  least 
15  minutes  before  navigating  in  a  VTS 
Area,  a  vessel  must  report  its  name  and 
type,  position,  destination  and  ETA, 
intended  route,  time  and  point  of  entry, 
and  dangerous  cargo  on  board.  In 
accordance  with  33  CFR  161.20,  vessels 
underway  in  the  VTS  Area  must  report 
their  name  and  position  upon  entry,  at 
designated  reporting  points,  and  upon 
direction  from  the  Coast  Guard  Vessel 
Traffic  Service.  The  designated 
reporting  points  for  VTS  Prince  William 
Sound  are  set  forth  in  33  CFR  Table 
161.60(d)  and  in  the  VTS  Prince  William 
Sound  User's  Manual.  We  will  issue 
Broadcast  Notices  to  Mariners  to  further 
publicize  the  reporting  requirements 
and  any  revisions  to  requirements.  This 
regulation  is  issued  under  authority 
contained  in  33  U.S.C.  1226  and  50 
U.S.C.  191. 

This  rule  temporarily  requires  all 
commercial  and  fishing  vessels  to 
participate  in  the  Vessel  Movement 
Reporting  System.  However,  the  COTP 
may,  in  his/her  discretion  grant  waivers 
or  exemptions  to  this  rule,  either  on  a 
case  by  case  basis  or  categorically  to  a 
particular  class  of  vessel  or  facility  that 
otherwise  is  subject  to  adequate  control 
measures.  Vessels  may  be  granted 
exemptions  from  the  reporting 
requirements  when,  in  the  opinion  of 
the  Captain  of  the  Port,  position 
reporting  would  impede  safe  navigation 
of  a  vessel  or  would  disclose  sensitive 
information  which  requires  protection 
in  the  interests  of  national  secimty. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regidatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Secimty. 
These  operational  restrictions  are 
tailored  to  provide  the  minimal 
interruption  of  vessel  operations 
necessary  to  provide  immediate, 
improved  security  for  the  public, 
vessels,  and  the  port  of  Valdez.  Vessels 
may  be  exempted  from  the  reporting 
requirements  when,  in  the  opinion  of 
the  Captain  of  the  Port,  reporting  would 
impede  safe  navigation  of  a  vessel  or 
disclose  information  which  requires 


protection  in  the  interests  tjf  national 
seciu-ity.  Recreational  vessels  have  been 
exempted  in  order  to  limit  the  burden 
on  the  public.  However,  recreational 
boaters  are  still  highly  encoiu-aged  to 
file  float  plans. 

Additionally,  these  reporting 
requirements  are  temporary  in  nature 
and  vessels  and  facilities  can  appeal  to 
the  Captain  of  the  Port  for  a  waiver  of 
the  reporting  requirements.  Any 
hardships  experienced  by  persons  or 
vessels  are  outweighed  by  the  national 
interest  in  protecting  the  public,  vessels, 
and  vessel  crews  from  the  devastating 
consequences  of  acts  of  terrorism,  and 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  bf  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiu-isdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  ^ 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
commercial  and  fishing  vessels 
intending  to  operate  or  transit  in  the 
Prince  William  Sound  Regulated 
Navigation  Area.  This  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  The  short 
duration  of  the  temporary  rule  does  not 
coincide  with  major  fishing  openers  in 
the  Prince  William  Sound;  further,  a 
vessel's  ability  to  transit  the  Prince 
William  Sound  will  not  be  significantly 
impaired  by  the  reporting  requirements; 
finally,  vessels  with  compelling 
interests  that  outweigh  the  port's 
security  needs  may  be  granted  waivers 
from  the  reporting  requirements. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 


concerning  its  provisions  or  options  for 
compliance,  please  contact  one  of  the 
points  of  contact  listed  under  FOR    - 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Qrder  13045,  Protection  of 
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Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
131175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 


Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  April  3  through  May  18,  2003, 
in  §  165.1704,  add  temporary  paragraphs 
(d),  (e),  (f)  and  (g)  to  read  as  follows: 

§165.1704    Prince  William  Sound,  Alaska — 
regulated  navigation  area. 

*        *        *       ■  *        * 

(d)  In  addition  to  the  requfrements  set 
forth  in  §  161.13  and  §  161.60(c)  of  this 
chapter,  all  vessels,  regardless  of  length, 
engaged  in  commercial  service  and  all 
fishing  vessels  navigating  or  intending 
to  navigate  in  the  Prince  William  Sound 
VTS  Area  must  participate  in  the  Vessel 
Movement  Reporting  System  as  defined 
in  33  CFR  part  161,  subpart  B  and  must 
make  the  voice  reports  required  by  33 
CFR  161.19,  33  CFR  161.20,  and  33  CFR 
16 1.21. The  COTP  may  waive  any  of  the 
requirements  of  this  rule  for  any  person, 
vessel  or  class  of  vessel  or  waterfront 
facility  upon  finding  that  circumstances 
are  such  that  application  of  the 
reporting  requirements  is  unnecessary 
for  national  or  p'ort  security,  or  are 
contrary  to  the  interestsof  navigational 
safety.  Reports  and  requests  for  waivers 
to  the  COTP  required  by  this  section^ 
must  be  made  by  telephone  to  (907) 
835-7205  or  by  radio  call  on  VHF-FM 
Channel  13  to  U.S.  COAST  GUARD 
VALDEZ  TRAFFIC.  These  numbers  are 
operational  24  hours  a  day,  7  days  a 
week.  , 

(e)  The  reporting  exemptions  set  forth 
in  33  CFR  161.16  do  not  apply  to  this 
section  and  this  section  is  applicable  to 
all  sizes  and  classes  of  vessels  engaged 
in  commercial  service  and  fishing 
vessels. 

(f)  In  this  section,  consistent  with  46 
U.S.C.  2101(5),  commercial  service 
means  any  type  of  trade  or  business 
involving  the  transportation  of  goods  or 
individuals,  except  service  performed 
by  a  combatant  vessel. 

(g)  In  this  section,  consistent  with  46 
U.S.C.  2101(lla),  fishing  vessel  means  a 
vessel  that  commercially  engages  in  the 
catching,  taking,  or  harvesting  of  fish  or 
an  activity  that  can  reasonably  be 
expected  to  result  in  the  catching, 
taking,  or  harvesting  of  fish. 

Dated:  April  3,  2003. 
J.W.  Underwood, 

Rear  Admiral,  USCG,  Commander, 

Seventeenth  Coast  Guard  District. 

[PR  Doc.  03-11988  Filed  5-13-^)3;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  674, 682,  and  685 

Federal  Student  Aid  Programs  (Federal 
Perkins  Loan  Program,  Federal  Direct 
Loan  Program,  Federal  Family 
Education  Loan  Program) 

ACTION:  Notice  of  waivers  and 
modifications  of  statutory  and 
regulatory  provisions. 

SUMMARY:  The  Secretary  of  Education 
announces  waivers  and  modifications  of 
statutory'  and  regulatory  provisions  that 
are  appropriate  to  assist  students  and 
borrowers  under  the  Federal  Perkins 
Loan  Program,  Federal  Direct  Loan 
Program,  and  Federal  Family  Education 
Loan  Program  who  are  members  of  the 
reserve  components  of  the  Armed 
Forces  under  Title  10  of  the  United 
States  Code  called  or  ordered  to  active 
duty  for  a  period  of  more  than  30  days, 
or  who  are  regular  active  duty  members 
of  the  Armed  Forces  reassigned  to  a 
different  duty  station  for  more  than  30 
days  as  a  result  of  a  military 
mobilization.  The  Secretary  is  issuing 
these  waivers  and  modifications  under 
the  authority  of  Section  2(a)  of  the 
Higher  Education  Relief  Opportunities 
for  Students  Act  of  2001,  Pub.  L.  107- 
122.  Section  2(b)  of  Pub.  L.  107-122 
requires  the  Secretary  to  publish  a 
notice  in  the  Federal  Register  specifying 
the  waivers  or  modifications  of  statutory 
or  regulatory  provisions  applicable  to 
the  student  financial  aid  programs 
under  title  W  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  that  the 
Secretary  believes  are  appropriate  to 
assist  affected  individuals  so  that  they 
cire  not  placed  in  a  worse  position 
financially,  in  relation  to  thefr  loans,  by 
thefr  service.  Section  2(b)(1)  of  Pub.  L. 
107-122  further  provides  that  section 
437  of  the  General  Education  Provisions 
Act  (20  U.S.C.  1232)  and  Section  553  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  553)  do  not  apply  to  the  contents 
of  this  notice. 

SecUon  2(c)  of  Pub.  L.  107-122 
requfres  the  Secretary  to  provide  an 
impact  report  to  the  Committee  on 
Education  and  the  Workforce  of  the 
House  of  Representatives  and  the 
Committee  on  Health,  Education,  Labor 
and  Pensions  of  the  Senate  not  later 
than  15  months  after  first  exercising  any 
authority  to  issue  a  waiver  or 
modification  under  section  2(a)  of  Pub. 
L.  107-122.  The  report  wrill  describe  the 
impact  of  any  waivers  or  modifications 
issued  pursuant  to  section  2(a)  of  Pub. 
L.  107-122  on  affected  individuals  and 
the  programs  under  title  IV  of  the  HEA, 
and  the  basis  for  such  determination. 
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and  will  include  the  Secretary's 
'  recommendations  for  changes  to  the 
statutory  or  regulatory  provisions  that 
were  the  subject  of  the  waivers  or 
modifications. 

EFFECTIVE  DATE:  May  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Harris,  Senior  Program 
Specialist,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  1990  K  Street,  NW,  (8th 
Floor)  Washington,  DC  20006. 
Telephone:  (202)  502-7521. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  waiving  or  modifying  the 
following  provisions  of  the  HEA  and 
regulations: 

Federal  Perkins  Loan  Program 

Under  34  CFR  674.33(d)(2)  and 
section  464(e)  of  the  HEA,  there  is  a  3- 
year  cumulative  limit  on  the  length  of 
forbearances  that  a  Perkins  loan 
borrower  can  receive.  To  assist  Perkins 
Loan  borrowers  described  in  the 
SUMMARY  section  of  this  notice,  the 
Secretary  is  waiving  these  statutory  and 
regulatory  requirements  so  that  any 
forbearance  based  on  a  borrower's 
military  service  is  excluded  from  this  3- 
yeai'  cumulative  limit. 

Federal  Family  Education  Loan  (FFEL) 
Program,  Federal  Direct  Loan  Program, 
and  Federal  Perkins  Loan  Program 

Depending  on  the  loan  program, 
borrowers  may  qualify  for  loan 
cancellation  if  they  are  employed  full- 
time  in  specified  occupations,  such  as 
teachers,  childcare  providers,  or  law 
enforcement  officers,  pursuant  to 
sections  428J(b)(l),  428K(d)(l), 
460(b)(1).  and  465{a)(2)(A)-(l)  and  (a)(3) 
of  the  HEA,  34  CFR  674.53(d), 
674.55(a)(2),  674.55(b)(5),  674.55(c)(2), 
674.56(d)(1),  674.57(b)(1),  674.58(b), 
674.60(b),  34  CFR  682.215(d)(1),  and  34 
CFR  685.217(d)(1).  Generally,  borrowers 
must  perform  uninterrupted,  otherwise 
qualifying  service  for  a  specified  length 
of  time  (for  example,  one  year)  or  for 
consecutive  periods  of  time,  such  as  5 
consecutive  years,  to  be  eligible  for  loan 
cancellation.  For  all  borrowers 
described  in  the  SUMMARY  section  of  this 
notice,  the  Secretary  is  waiving  the 
requirements  in  the  various  loan 


cancellation  provisions  that  such 
periods  of  service  be  uninterrupted  and/ 
or  consecutive.  Loan  holders  should  not 
consider  the  time  that  these  borrowers 
are  on  active  duty  as  an  interruption  in 
the  required  service  for  the  borrower  to 
receive  a  loan  cancellation. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docmnent  Format  (PDF)  on  the  Internet 
at  the  following  site:  httpj/www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  ifap.ed.gov. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.032  Federal  Family  Education 
Loan  Program;  84.038  Federal  Pericins  Loan 
Program;  and  84.268  William  D.  Ford  Federal 
Direct  Loan  Program) 

Program  Authority:  20  U.S.C.  1071.  1087a. 
1087aa. 

Dated:  May  8,  2003. 

Sally  L.  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 

[FR  Doc.  03-11982  Filed  5-13-03;  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  290O-AK86 

Schedule  for  Rating  Disabilities: 
Evaluation  of  Tinnitus 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  to  state 
more  explicitly  the  method  of 
evaluation  of  tiimitus  under  diagnostic 
code  6260  in  the  portion  of  the  rating 
schedule  that  addresses  evaluation  of 
disabilities  of  the  ear.  The  intended 
effect  of  this  action  is  to  codify  current 


standard  VA  practice  by  stating  that 
recurrent  tinnitus  will  be  assigned  only 
a  single  10-percent  evaluation  whether 
it  is  perceived  in  one  ear,  both  ears,  or 
somewhere  in  the  head. 
EFFECTIVE  DATE:  This  amendment  is 
effective  June  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Tomlinson,  Medical  Officer, 
Regulations  Staff  (211  A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington  DC  20420.  (202)  273-7215. 
SUPPLEMENTARY  INFORMATION:  On 
September  19.  2002,  VA  published  in 
the  Federal  Register  (67  FR  59033)  a 
proposal  to  amend  diagnostic  code  6260 
in  38  CFR  4.87,  in  order  to  codify 
current  standard  VA  practice 
concerning  the  evaluation  of  tinnitus.  It 
states  that  recurrent  tinnitus  will  be 
assigned  only  a  single  ten-percent 
evaluation,  whether  it  is  perceived  in 
one  ear,  both  ears,  or  somewhere  in  the 
head.  Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
November  18,  2002.  We  received  two 
comments,  one  from  the  American 
Legion  and  one  from  a  concerned 
individual. 

One  commenter  felt  that  limiting 
tinnitus  to  a  single  ten-percent 
evaluation  is  arbitrary  and  inconsistent 
with  other  provisions  of  VA's  Schedule 
for  Rating  Disabilities  that  deal  with 
bilateral  disabilities,  such  as  those 
providing  separate  evaluations  for  each 
ear  with  hearing  impairment.  The  same 
commenter  felt  that  the  proposed  rule 
document  offered  no  substantive 
rationale  for  maintaining  the  current 
assignment  of  a  single  evaluation  for 
tinnitus,  regardless  of  whether  it  is 
perceived  in  one  or  both  ears. 

We  disagree.  VA's  Audiology  and 
Speech  Pathology  Service  recently 
wrote  a  booklet  titled  Hearing 
Impairment,  an  Independent  Study 
Course  for  health  care  providers.  The 
section  on  tinnitus  states  that  the  fact 
that  most  tinnitus  appears  to  be  coming 
fi-om  the  ear  led  to  a  belief  that  tinnitus 
was  generated  in  the  inner  ear,  but  this 
is  not  the  case.  It  further  states  that 
damage  in  the  inner  ear  may  be  a 
preciusor  for  subjective  tinnitus,  but 
that  subjective  tinnitus  is  generated 
within  the  central  auditory  pathways. 
Comparing  tinnitus,  a  central  nervous 
condition,  to  hearing  loss,  a  disabilify 
fi"om  damage  to  an  organ  of  special 
sense  (the  ear)  is  not  a  valid 
comparison.  We  have  made  no  change 
in  response  to  this  comment.  Because 
over  200,000  veterans  are  currently 
rated  for  tinnitus  under  diagnostic  code 
6260  imder  Diseases  of  the  Ear,  for 
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administrative  efficiency,  and  because 
many  are  accustomed  to  looking  in  that 
section  of  the  rating  schedule,  the 
current  placement  of  tiimitus  within  the 
rating  schedule  will  remain  unchanged. 

The  SUPPLEMENTARY  INFORMATION 

section  of  the  proposed  regulatory 
amendment  explained  that  tinnitus  is  a 
single  disability  arising  in  the  brain  and 
that  it  consists  of  the  perception  of 
sound  in  the  absence  of  an  external 
stimulus.  This  definition  applies 
whether  the  tinnitus  is  perceived  in  one 
ear,  both  ears,  or  somewhere  undefined 
in  the  head.  The  commenter  provided 
no  information  that  would  refute  this 
medical  explanation.  The  degree  of 
disability,  that  is.  the  degree  to  which 
tinnitus  impairs  the  veteran's  earning 
capacity,  is  the  same  regardless  of  how 
the  tinnitus  is  perceived.  To  rate  each 
ear  separately  for  this  single  disability 
would  violate  the  prohibition  on 
pyramiding,  38  CFR  4.14.  Similarly,  to 
rate  each  ear  separately  would  be  a 
violation  of  the  principle  of  38  CFR 
4.25(b)  that  a  "single  disease  entity"  is 
to  be  given  a  single  rating.  A  single 
evaluation  for  a  single  disability  is 
appropriate.  We  have  made  no  change 
based  on  this  comment. 

A  second  commenter  suggested  that 
we  adopt  measurable  time  and  duration 
standards  for  the  term  "recurrent." 
Because  a  substantive  change  to  define 
the  term  "recurrent"  is  beyond  the 
scope  of  this  rulemaking,  we  have  made 
no  change  based  on  this  comment. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule.  Based  on  the  rationale  stated  in  the 
proposed  rule  and  in  this  document,  the 
proposed  rule  is  adopted  without 
change. 

Paperwork  Reduction  Act 

This  dociunent  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b)', 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 


Executive  Order  12866 

This  regulatory  amendment  has  been 
reviewed  by  the  Offire  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30, 1993. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditiu« 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  niunbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities,  Pensions,  Veterans. 

Approved:  April  14,  2003. 
Anthony  J.  Prindpi, 

Secretary  of  Veterans  Affairs. 

m  For  the  reasons  set  out  in  the  preamble, 
38  CFR  part  4,  subpart  B,  is  amended  as 
set  forth  below: 

PART  4— SCHEDULE  FOR  RATING 
DiSABILfTIES 

Subpart  B — Disability  Ratings 

■  1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155,  unless 
otherwise  noted. 

■  2.  hi  §  4.87,  diagnostic  code  6260  is 
revised  to  read  as  follows: 

§  4.87    Schedule  of  ratings — ear. 

Diseases  of  the  Ear 

Rating 


6260  Tinnitus,  recurrent 


10 


Note  (1):  A  separate  evaluation  for  tinnitus 
may  be  combined  with  an  evaluation  under 
diagnostic  codes  6100,  6200,  6204,  or  other 
diagnostic  code,  except  when  tinnitus 
supports  an  evaluation  under  one  of  those 
diagnostic  codes. 

Note  (2):  Assign  only  a  single  evaluation 
for  recurrent  tinnitus,  whether  the  sound  is 


perceived  in  one  ear,  both  ears,  or  in  the 
head. 

Note  (3):  Do  not  evaluate  objective  tinnitus 
(in  which  the  sound  is  audible  to  other 
people  and  has  a  deHnable  cause  that  may  or 
may  not  be  pathologic)  under  this  diagnostic 
code,  but  evaluate  it  as  part  of  any 
underlying  condition  causing  it. 

(Authority:  38  U.S.C.  1155). 

[FR  Doc.  03-12038  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  89 
[AMS-FRL-7498-2] 

Control  of  Emissions  From  New 
Nonroad  DIesei  Engirtes:  Amendments 
to  ttie  Nonroad  Engine  Definition: 
Withdrawal  of  Direct  Final  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  adverse 
comments,  EPA  is  withdrawing 
amendments  that  were  included  in  the 
direct  final  rule  published  on  April  11, 
2003  (68  FR  17741),  amending  the 
definition  of  nonroad  engines  to  also 
include  all  engines  certified  as  part  of  a 
nonroad  engine  family  if  used  in 
agricultural  applications  in  the  State  of 
California.  Because  this  amendment  is 
being  withdrawn,  the  existing  definition 
regarding  nonroad  engines  remains  in 
effect.  We  will  address  the  adverse 
comments  in  a  subsequent  final  action 
based  on  the  parallel  proposal 
published  on  April  11,  2003  (68  FR 
17763). 

DATES:  The  following  provision  of  the 
direct  filial  rule  published  at  68  FR 
17741  (April  11,  2003)  is  withdrawn  as 
ofMay  14,  2003: 

(1 )  The  revision  to  40  CFR  89. 2 ,     ■ 
definition  of  "Nonroad  engine", 
paragraph  (l)(iv). 

ADDRESSES:  All  comments  and  materials 
relevant  to  today's  action  are  contained 
in  Public  Docket  No.  OAR-2003-0046  at 
the  following  address:  U.S. 
Environmental  Protection  Agency    . 
(EPA),  EPA  Docket  Center  (EPA/DC), 
Air  and  Radiation  Docket,  Mail  Code 
6102T,  1200  Pennsylvania  Avenue, 
NW. ,  Washington,  DC  20460. 

Docket:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  Number  OAR-2003-0046  at  the       * 
following  address:  EPA  Docket  Center 
(EPA/DC).  Public  Reading  Room,  Room 
B102,  EPA  West  Building,  1301 
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Constitution  Avenue,  NW.,  Washington 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
except  on  government  holidays.  You 
can  reach  the  Reading  Room  by 
telephone  at  (202)  566-1742,  and  by 
facsimile  at  (202)  566-1741.  The 
telephone  number  for  the  Air  Docket  is 
(202)  566-1742.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Larson,  U.S.  EPA,  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
Transportation  and  Regional  Programs 
Division,  2000  Traverwood  Drive,  Ann 
Arbor.  Ml  48105;  telephone  (734)  214- 
4277,  fax  (734)  214-4956,  e-mail 
larson .  robert@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  We  stated 
in  the  direct  final  rule  published  at  68 
FR  17741  (April  11,  2003)  that  if  we 
received  adverse  comment  on  the 
amendment,  by  May  12,  2003,  we  would 
publish  a  timely  withdrawal  in  the 
Federal  Register.  We  have  received 
adverse  comments  on  the  amendments 
to  40  CFR  89.2. 

As  a  result  of  the  adverse  comments 
received,  we  are  withdrawing  the 
amendment  to  §  89.2.  We  intend  to 
consider  the  issues  raised  by  the 
comments  in  a  final  action  based  on  the 
concurrent  notice  of  proposed 
rulemaking  (68  FR  17763). 

List  of  Subjects  in  40  CFR  Part  89 

Environmental  protection. 
Administrative  practice  and  procedure. 
Motor  vehicle  pollution. 

Jeffrey  R.  Holmstead. 

Assistant  Administrator  for  Office  of  Air  and 
Radiation. 

[FR  Doc.  03-12021  Filed  5-13-03;  8:45  am] 

BILUfMS  CO0£  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0173;  FRL-7307-6] 

Indoxacarb;  Time-Limited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues/ 
combined  residues  of  Indoxacarb.  (S)- 
methyl  7-chloro-2,5-dihydro-2- 
[[(methoxycarbonyl)  [4- 
(trifluoromethoxy)  phenyl]  amino] 
carbonyl]  indeno|l,2- 


e][l  .3,4]oxadiazine-  4a(3H)-carboxylate] 
+  its  R-enantiomer  ((R)-methyl  7-chloro- 
2.5-dihydro-2-  (((methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl] 
amino]carbonyl]indeno(l,2-ej 
[l,3,4]oxadiazine-4a  (3H)-carboxylate  in 
or  on  peaches.  This  action  is  in  response 
to  university  extension  specialists, 
DuPont,  and  EPA's  combined  efforts  to  - 
generate  the  information  necessary  for 
registration  of  the  reduced  risk 
pesticide,  Indoxacarb,  on  peaches  for 
control  of-oriental  fruit  moth  and  plum 
cuculio.  This  temporary  tolerance 
supports  a  non-crop  destruct 
experimental  use  permit  (EUP)  under 
section  5  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  Indoxacarb  on 
peaches  in  Georgia,  Michigan,  New 
Jersey,  Pennsylvania,  South  Carolina, 
and  West  Virginia.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  Indoxacarb  in  this 
food  commodity  pursuant  to  section 
408(e)  of  Federal  Food  Drug  and 
Cosmetic  Act  (FFDCA).  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA).  The  tolerance  will  expire  on 
May  15.  2006.  • 

DATES:  This  regulation  is  effective  May 
14.  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0173.  must  be 
received  on  or  before'July  14,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicodly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Kumar,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8291;  e-mail  address: 
kumar.rita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufactiu-ing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0173.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.  access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  ciurently  imder  development.     . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 
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n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  16. 
2003  (68  FR  18582)  {FRL-7302-3),  EPA 
issued  a  proposed  rule  piu-suant  to 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  FQPA  (Public 
Law  104-170),  EPA,  in  cooperation  with 
university  extension  specialists,  and 
DuPont  Pont  Crop  Protection,  pursuant 
to  sections  408(e)  and-(r)  of  FFDCA, 
proposed  to  establish  a  tolerance  for 
combined  residues  of  the  reduced  risk 
pesticide.  Indoxacarb  in  or  on  peaches. 
This  temporary  tolerance  supports  a 
non-crop  destruct  EUP  under  section  5 
of  FIFRA  authorizing  use  of  Indoxacarb 
on  peaches  in  Georgia,  Michigan,  New 
Jersey.  Pennsylvania.  South  Carolina, 
and  West  Virginia.  Section  5  of  FIFRA 
authorizes  EPA  to  issue  an  experimental 
use  permit  for  a  pesticide.  This 
provision  was  not  amended  by  FQPA. 
EPA  has  established  regulations 
governing  such  experimental  use 
permits  in  40  CFR  part  172.  Section 
408(r)  of  FFDCA  authorizes  EPA  to  issue 
time-limited  tolerances  for  pesticide 
residues  from  FIFRA  experimental  use 
permits. 

The  proposed  rule  requested  that  40 
CFR  180.564  be  amended  by 
establishing  a  tolerance  for  combined 
residues  of  the  insecticide.  Indoxacarb. 
(S)-methyl  7-chloro-2,5-  dihydro-2- 
[[(methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl] 
aminojcarbonyl]  indeno[l.2-e]  [1,3,4] 
oxadiazine-4a{3H)-carboxylate]  +  its  R- 
enantiomer  [(R)-methyl  7-chloro-2,5- 
dihydro-2-  [[{methoxycarbonyl)(4- 
(trifluoromethoxy)phenyl]    amino] 
carbonyl]indeno[l,2-e]  [1,3.4] 
oxadiazine-4a(3H)-carboxylate,  in  or  on 
peaches  at  10.0  parts  per  million  (ppm). 
The  tolerance  will  expire  on  May  15. 
2006. 

Section  408{b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  *  *  *" 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
nde  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26.  1997) 
(FRL-5  754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  Indoxacarb.  (S)-methyl  7- 
chloro-2 ,5-dihydro-2- 
[  [(methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl)    amino] 
carbonyl]  indeno[l.2-e] 
[l,3.4]oxadiazine-4a{3H)-  carboxylate]  + 
its  R-enantiomer  [(R)-methyl  7-chloro- 
2,5-dihydro-2-  [[(methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl]     amino] 
carbonyl]  indeno[l,2-e] 
[l,3,4]oxadiazine-4a(3H)-carboxylate  on 
peaches  at  10  ppm.  EPA's  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiue  of  the 
toxic  effects  caused  by  Indoxacarb  are 
discussed  in  the  proposed  rule,  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 

Refer  to  the  April  16.  2003.  Federal 
Register  document  (68  FR,  18582)  for  a 
detailed  discussion  of  the  aggregate  risk 
assessments  and  determination  of 
safety.  EPA  relies  upon  that  risk 
assessment  and  the  findings  made  in  the 
Federal  Register  dociunent  in  support 
of  this  action.  Below  is  a  brief  summary 
of  the  aggregate  risk  assessment, 
including  this  use  on  peaches. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  "Tolerances  have  been 
established  (40  CFR  180.564)  for  the 
combined  residues  of  Indoxacarb,  in  or 
on  a  variety  of  raw  agricultural 
commodities.  Including  tolerances 
afready  established  for:  Apple  at  1.0 
ppm,  apple,  wet  pomace  at  3.0  ppm, 
brassica,  head  and  stem,  subgroup  at  5.0 
ppm,  cattle,  goat,  horse,  sheep,  and  hog 
fat  at  0.75  ppm,  cattle,  goat,  horse, 
sheep,  and  hog  meat  at  0.03  ppm,  cattle, 
goat,  horse,  sheep,  and  hog  meat 
byproducts  at  0.02  ppm,  com,  sweet, 
forage  at  10  ppm,  com.  sweet,  kernel 
plus  cob  with  husk  removed  at  0.02 
ppm,  com.  sweet  stover  at  15  ppm. 
cotton  gin  byproducts  at  15  ppm.  cotton, 
undelinted  seed  at  2.0  ppm.  lettuce, 
head  at  4.0  ppm,  lettuce,  leaf  at  10.0 
ppm.  milk  at  0.10  ppm.  and  milk,  fat  at 
3.0  ppm,  pear  at  0.20  ppm.  and 
vegetables,  fruiting,  group  at  0.50  ppm. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
Indoxacarb  in  food  as  follows: 

An  acute  dietary  endpoint  for  females 
13  years  and  older  and  for  the  general 
population,  including  infants  and 
children  has  been  identified.  The  acute 
population  adjusted  dose  (aPAD)  for 
females  is  0.02  milligrams/kilogram/ day 
(mg/kg/day).  The  acute  dietary  endpoint 
for  the  general  population  including 
infants  and  children  is  0.12  mg/kg/day. 
The  chronic  population  adjusted  dose 
(cPAD)  for  all  populations  is  0.02  mg/ 
kg/day.  Indoxacarb  has  been  classified 
as  a  "not  likely"  to  be  carcinogenic  to 
hiunans.  It  has  been  determined  that  the 
FQPA  safety  factor  could  be  reduced  to 
IX  for  Indoxacarb.  There  is  no 
indication  of  quantitative  or  qualitative 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure. 
Currently- indoxacarb  is  not  registered 
for  use  in  residential  settings. 

For  the  chronic  exposing  estimates,  it 
was  assumed  that  all  commodities  had 
tolerance  level  residues  and  100%  of  all 
RACs  were  treated  with  indoxacarb. 
Refined  processing  factors  were  used  in 
the  chronic  analysis  for  several 
commodities,  in  place  of  the  Dietary 
Exposiu-e  Evaluation  Model  (DEEM®) 
default  processing  factors.  The  Pesticide 
Root  Zone/Exposiu«  Analysis  Modeling 
System  (PRZM/EXAMS)  and  Screening 
Concentration  in  Groimd  Water  (SCI- 
GROW)  models  provided  the  estimated 
envirorunental  concentrations  (EECs)  of 
indoxacarb.  The  EECs  for  acute 
exposures  are  estimated  to  be  13.7  parts 
per  billion  (ppb)  for  surface  water  and 
0.02  ppb  for  groimd  water.  The  EECs  for 
chronic  exposures  are  estimated  to  be 
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3.7  ppb  for  surface  water  and  0.02  ppb 
for  ground  water. 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  DEEM®  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989 — 1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposiu-e  to  the  chemical 
for  each  conmiodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  An  acute  Tier  II 
(partially  refined  analysis)  dietary 
assessment  was  performed  with  use  of 
anticipated  residues  (ARs)  from  field 
trial  data,  processing  factors  (where 
applicable),  assumed  100%  crop  treated 
(CT)  for  all  crops  other  than  peaches, 
and  1%  CT  for  the  peach  EUP  (300 
acres).  ARs  for  meat,  milk,  poultry,  and 
eggs  (MMPE)  raw  agricultinal 
commodities  (RACs)  were  calculated 
also. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM®  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989 — 1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  Chronic  exposure 
estimates  are  expressed  in  mg/kg  body 
weight  (bw)/day  and  as  a  percent  of  the 
cPAD.  The  chronic  dietary  assessment 
assumed  tolerance  level  residues, 
DEEM®  default  processing  factors, 
assumed  100%  CT  for  all  crops  other 
than  peaches,  and  1%  CT  for  the  peach 
EUP  (300  acres)  (Tier  I). 

iii.  Cancer.  There  is  no  evidence  for 
mutagenicity  and  there  is  no  evidence  of 
carcinogenicity  in  either  the  rat  or 
mouse.  Indoxacarb  has  been  classified 
as  "not  likely  to  be  carcinogenic  in 
humans"  by  the  Agency;  therefore,  no 
carcinogenic  dietary  risk  analysis  was 
performed. 

Section  408(b)(2)(E)  of  the  FFDCA 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 


section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  ARs  to  be  submitted  no  later 
than  5  years  from  the  date  of  issuance 
of  this  tolerance. 

Section  408(b)(2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposine  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCt)  as  required  by  section  408(b)(2)(F) 
of  the  FFDCA,  EPA  may  require 
registrants  to  submit  data  on  PCT. 

Dietary  exposure  estimates  were 
based  on  1%  PCT  for  peaches.  This  PCT 
of  1%  was  based  on  the  fact  that  the  2- 
year  experimental  use  permit  was. 
issued  for  only  300  acres  of  peaches  to 
be  treated  annually,  which  amounts  to 
0.2%  of  the  total  peach  acreage  in  the 
United  States.  The  reason  for  using  1% 
instead  of  0.2%  is  to  allow  for  any 
uncertainties  in  the  residue  evaluation. 
Before  making  this  tolerance  permanent, 
reevaluation  of  dietary  exposure  will  be 
performed  using  all  available 
information.  Other  commodities  were 
assumed  to  be  100%  treated. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met.  With  respect  to  Condition  1 , 
EPA  finds  that  the  PCT  information 
described  1%  for  Indoxacarb  used  on 
peaches  is  reliable  and  has  a  valid  basis. 
A  2-year  EUP  has  been  issued  for  this 
use,  which  will  allow  for  use  of 
Indoxacarb  on  300  acres  of  peaches  in 
some  eastern  states.  Before  the  use  can 
be  expanded  for  treatment  of  greater 
than  300  acres  per  year,  permission 
from  the  Agency  must  be  obtained.  As 
to  Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant* 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensines  that  EPA's 
exposure  estimate  does  not  luiderstate 


exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
Indoxacarb  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
Indoxacarb  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
Indoxacarb. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  PRZM/EXAMS  to 
estimate  pesticide  concentrations  in 
surface  water  and  SCI-GROW,  which 
predicts  pesticide  concentrations  in 
ground  water.  In  general,  EPA  will  use 
GENEEC  (a  Tier  I  model)  before  using 
PRZM/EXAMS  (a  Tier  II  model)  for  a 
screening-level  assessment  for  sinface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  EECs  from  these  models  to 
quantify  drinking  water  exposure  and 
risk  as  a  %RfD  or  %PAD.  Instead 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
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estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
fi-om  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
Indoxacarb  they  are  further  discussed  in 
the  aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  estimated  EECs  of 
Indoxacarb  for  acute  exposures  are 
estimated  to  be  13.7  parts  per  billion 
(ppb)  for  surface  water  and  0.02  ppb  for 
groimd  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  3.7  ppb 
for  smface  water  and  0.02  ppb  for 
groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Indoxacarb  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
availciule  data  to  determine  whether 
Indoxacarb  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
Indoxacarb  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  Indoxacarb  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumidative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997)  (FRL-5754-7). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 


and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  evidence  for  either 
qualitative  or  quantitative  susceptibility. 
In  all  developmental  studies,  the 
developmental  endpoint  occurs  at  the 
maternal  LOAEL  or  above.  Although 
there  is  no  rabbit  developmental  toxicity 
study  with  indoxacarb,  a  study  is  not 
required  since: 

i.  Studies-both  using  methyl 
cellulose-comparing  fW062  in  the  rabbit 
and  rat  demonstrate  that  the  toxicity 
profiles  for  the  rat  and  rabbit  are  similar 
and  that  the  rat  is  the  more  sensitive 
species; 

ii.  Range  finding  studies  in  the  rat 
comparing  indoxacarb  and  JW062 
indicate  that  the  maternal  and  external 
developmental  toxicity  are  comparable; 

iii.  A  dietary  developmental  toxicity 
study  in  the  rat  with  JW062  had 
comparable  toxicity  to  the  gavage 
indoxacarb  rat  developmental  toxicity 
study.  Developmental  toxicity  only 
occiurred  at  levels  at  or  above  maternal 
toxicity. 

The  reproduction  toxicity  study  with 
JW062  can  be  used  to  satisfy  the 
requirement  for  an  indoxacarb  study 
because: 

iv.  Systemic  toxicity  is  at  similar 
doses  and  of  similar  magnitude  to  that 
observed  in  subchronic  feeding  studies 
with  both  indoxacarb  and  JW062; 

v.  based  on  the  data  base,  the  HIARC 
determined  that  there  was  support  for 
using  data  from  dietary  studies 
conducted  with  JW062  to  satisfy  the 
data  requirements  for  indoxacarb. 

The  Agency  has  required  a 
developmental  neurotoxicity  study  as 
confirmatory  data  due  to: 

•  Clinical  signs  of  neurotoxicity  in 
several  studies,  males  and  females,  mice 
and  rats,  at  some  doses  that  do  not  cause 
mortality; 

•  Signs  of  neurotoxicity  in  the  acute 
neinotoxicity  study-rat  with  indoxacarb 
(males  and  females),  no  mortality  in 
males  at  neurotoxic  doses; 

•  Clinical  signs  of  neurotoxicity  in 
the  90-day  toxicity  study-rat  indoxacarb 
(females),  mortality; 

•  Clinical  signs  of  neurotoxicity  in 
the  90-day  toxicity  study-mouse  with 
the  racemic  mixture,  JW062  (males  and 


females),  no  mortality  in  females  at 
neurotoxic  doses,  mortality  in  males; 

•  Clinical  signs  of  neurotoxicity  in 
the  18  month  carcinogenicity  study- 
mouse  with  JW062  (males  and  females) 
high  and  mid  dose,  mortality  at  the  hi^ 
but  no  mortality  at  the  mid  dose;  and 

•  Clinical  signs  of  neurotoxicity  in 
the  developmental  toxicity  study-rat 
with  JW062  (using  methyl  cellulose  as 
the  vehicle),  at  doses  causing  mortality. 

3.  Conclusion.  The  Agency  concluded 
that  the  FQPA  safety  factor  could  be 
reducecd  to  IX  for  Indoxacarb  because: 

•  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure; 

•  The  requirement  of  a 
developmental  neurotoxicity  study  is 
not  based  on  the  criteria  reflecting 
special  concern  for  the  developing 
fetuses  or  young  which  are  generally 
used  for  requiring  a  DNT  study — and  a 
safety  factor  (e.g.:  neiu^pathy  in  adidt 
animals;  CNS  malformations  following 
prenatal  exposure;  brain  weight  or 
sexual  matiuation  changes  in  offspring; 
and/or  functional  changes  in 
offspring) — and  therefore  does  not 
warrant  an  FQPA  safety  factor;  and 

•  The  dietary  (food  and  drinking 
water)  exposm-e  assessments  will  not 
underestimate  the  potential  exposm^s 
for  infants  and  children 

•  There  are  no  registered  residential 
uses  at  the  current  time. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPAs  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  fiter  (L)/ 
70  kg  (adult  male),  2L/60  k^  (adult 
female),  and  lL/10  kg  (child).  Default 
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body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  wa'ter  (when 


considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 


acute  exposure,  the  acute  dietary 
exposure  from  food  to  Indoxacarb  will 
occupy  12%  of  the  aPAD  for  the  U.S. 
population,  64%  of  the  aPAD  for 
females  13  years  and  older,  67%  of  the 
aPAD  for  infants  less  than  1  year  old 
and  79%  of  the  aPAD  for  children  1  to 
2  years  old.  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
Indoxacarb  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  Table  1  of  this 
Unit: 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  Indoxacarb 


Population  Subgroup 


aPAD  (mg/ 
kg) 


%  aPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Acute 

DWLOC 

(ppb) 


U.S.  Population  

Females  13+  

All  infants  less  than  1  year 
Children  1  to  2  


0.12 
0.12 
0.12 
0.12 


12 
64 
67 
79 


13.7 
13.7 
13.7 
13.7 


0.02 
0.02 
0.02 
0.02 


3,700 
218 
400 
760 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  Indoxacarb  from  food 
will  utilize  30%  of  the  cPAD  for  the 
U.S.  population,  29%  of  the  cPAD  for 
infants  less  than  1  year  and  79%  of  the 
cPAD  for  children  1  to  2  years  old. 


There  are  no  residential  uses  for 
Indoxacarb  that  result  in  chronic 
residential  exposure  to  Indoxacarb. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
Indoxacarb  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  Indoxacarb  in  drinking 


water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water.  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD.  as  shown  in  Table  2  of  this 
unit: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Indoxacarb 


Population  Subgroup 


cPAD  mg/ 
kg/day 


%  cPAD 
(Food) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Chronic 

DWLOC 

(ppb) 


U.S.  Population  

All  infants  less  than  1  year  old 
Children  1  to  2  


0.02 
0.02 
0.02 


30 
29 
79 


3.7 
3.7 

3.7 


0.02 
0.02 
0.02 


490 
65 
30 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Indoxacarb  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoujit  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  backgroimd 
exposure  level).  Indoxacarb  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  Jood  and  water,  which 


do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  for 
mutagenicity  and  there  is  no  evidence  of 
carcinogenicity  in  either  rat  or  mouse. 
Indoxacarb  has  been  classified  as  "not 
likely  to  be  carcinogenic  in  humans"  by 
the  Agency;  therefore  Indoxacarb  is  is 
not  expected  to  pose  carcinogenic  risk 
when  used  as  directed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  Indoxacarb 
residues. 


rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  performance  liquid 
chromatography  HPLC/UV  Method 
AMR  2712-93)  is  available  to  enforce 
the  tolerance  expression.  The  method 
may  be  requested  from:  Calvin  Furlow, 
PIRIB.  IRSD  (7502C),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  1200  Pennsylvania  Avenue., 
NW,  Washington  D.C.  20460;  Telephone 
Number:  (703)  305-5229;  e-mail 
address:  furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian,  or  Mexican  maximum 
residue  limits  (MRLs)  for  residues  of 
Indoxacarb;  therefore,  international 
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harmonization  is  not  an  issue  at  this 
time. 

V.  Conclusion 

Therefore,  the  time-limited  tolerance 
is  established  for  combined  residues  of 
Indoxacarb,  (S)-methyl  7-chloro-2,5- 
dihydro-2-  [[(methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl] 
amino]carbonyl]  indeno[l,2- 
e][l,3,4]oxadiazine-4a(3H)-  carboxylate] 
+  its  R-enantiomer  [(R)-methyl  7-chloro- 
2.5-dihydro-2-  [[(methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl] 
amino)carbonyl]indeno[l  ,2- 
e][l.3.4loxadiazine-4a(3H)- carboxylate. 
in  or  on  peaches  at  10  ppm.  This 
tolerance  will  expire  and  is  revoked  on 
May  15.  2006. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  fitjm  the  requirement 
of  a  tolerance  issued  by  EPA  tuider  new 
section  408(d),  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an    ■ 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
OPP-2003-0173  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  July  14.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  to.  and  the 
groiunds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 


CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedm-es  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  nmnber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 


copies,  identified  by  docket  ID  nimiber 
OPP-2003-0173,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  nde  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
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special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  0MB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 


retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30,  2003. 

Debra  Edwards 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.564  is  amended  by 
redesignating  the  existing  text  in 
paragraph  (a)  following  the  heading 
"General"  as  paragraph  (a)(1)  and  by 
adding  a  new  paragraph  (a)(2)  to  read  as 
follows: 

§  1 80.564    Indoxacarb;  tolerances  for 
residues. 

(a)     *     *     * 

(1)  *     *     * 

(2)  Time-limited  tolerances  are 
established  for  combined  residues  of 
Indoxacarb,  (S)-methyl  7-chloro-2,5- 
dihydro-2-[[(methoxycarbonyl)  [4- 
(trifluoromethoxy)  phenyl]     amino] 
carbonyl]  indeno[l,2- 
e][l,3,4]oxadiazine-4a(3H)-carboxylate] 
+  its  R-enantiomer  [(R)-methyl  7-chloro- 
2,5-dihydro-2-  [[(methoxycarbonyl)[4- 
(trifluoromethoxy)  phenyl]     amino] 
carbonyl]indeno[l  ,2-e] 
[l.3,4]oxadiazine-4a(3H)-  carboxylate,  in 
cormection  with  use  of  the  pesticide 
under  FIFRA  section  5  experimental  use 
permit  granted  by  EPA.  The  tolerances 
are  specified  in  the  following  table,  and 
will  expire  and  are  revoked  on  the  dates 
specified. 


Commodity 

Parts  per  million 

Expiration/revoca- 
tion date 

Peach  

-    10 

May  15,  2006 
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[FR  Doc.  03-11758  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  SS60-S0-S 

-n — : 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0109;  FRL-7305-9] 

Pyiiproxyf^n;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  pyriproxyfen  in 
or  on  atemoya,  biriba,  cherimoya, 
custard  apple,  ilama,  soursop,  and  sugar 
apple  at  0.20  parts  per  million  (ppm); 
avocado,  black  sapote,  canlstel,  mamey 
sapote,  mango,  papaya,  sapodilla  and 
star  apple  at  1.0  ppm;  okra  at  0.02  ppm; 
fig  at  0.30  ppm;  and  fig,  dried  at  1.0 
ppm.  The  Interregional  Research  Project 
Niunber  4  (IR-4)  requested  these 
tolerances  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  fFQPA). 

DATES:  This  regulation  is  effective  May 
14,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0109,  must  be 
received  on  or  before  July  14,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicadly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  e-mail  address: 
/ainerson./ioyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiu^ 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  Production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  nimaber 
OPP-2003-0109.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIREB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
fecility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 


the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  7, 
2003  (68  FR  11093)  (FRL-7289-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170). 
annoiuicing  the  filing  of  pesticide 
petitions  (PP)  2E6416,  2E6425,  2E6428, 
and  2E6436)  by  IR-4,  681  US  Highway 
#1  South,  North  Bnmsvdck,  NJ  08902- 
3390.  That  notice  included  a  siunmary 
of  the  petitions  prepared  by  Valent 
U.S.A.  Corporation,  the  registrant.  There 
were  no  conunents  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.510  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
pyriproxyfen,  2-[l-methyl-2-(4- 
phenoxyphenoxy)ethoxy]pjrridine,  in  or 
on  atemoya,  biriba,  cherimoya,  custard 
apple,  ilama,  soursop,  and  sugar  apple 
at  0.20  ppm  (PP  2E6416);  avocado,  black 
sapote,  canistel,  mamey  sapote,  mango, 
papaya,  sapodilla  and  star  apple  at  1.0 
ppm  (PP  2E6428);  okra  at  0.02  ppm  (PP 
2E6436);  fig  at  0.30  ppm  (PP  2E6425); 
and  fig,  dried  at  1.0  ppm  (2E6425). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reUable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue. . . ." 

EPA  performs  a  nimaber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
t'tuCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances, 
(62  FR  62961,  November  26,  1997) 
(FRL-5  754-7). 
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III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
pyriproxyfen  on  atemoya,  biriba, 
cherimoya,  custard  apple,  ilama, 
soursop.  and  sugar  apple  at  0.20  ppm 
(PP  2E6416);  avocado,  blacjc  sapote, 
canistel,  mamey  sapote,  mango,  papaya, 
sapodilla  and  star  apple  at  1.0  ppm  (PP 
2E6428);  okra  at  0.02  ppm  (PP  2E6436J; 
fig  at  0.30  ppm  (PP  2B6425);  and  fig, 
dried  at  1.0  ppm  (2E6425).  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile  ^ 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed  as  well  as  the  nature  of  the 
toxic  effects  caused  by  pyriproxyfen  are 
discussed  in  Unit  III.  A.  of  the  Federal 
Registers  of  June  5,  2001  (66  FR  30065) 
(FRL-6782-5),  August  28,  2002  (67  FR 
55150)  (FRL-7195-7),  and  March  7, 
2003  (68  FR  10972)  (FRL-7289-6). 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
-appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 
no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 


dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  fi'om  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancrr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  pyriproxyfen  used  for  human  risk 
assessment  is  shown  in  Unit  IIl.B.  of  the 
Federal  Register  of  March  7,  2003  (68 
FR  10972). 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.510)  for  the 
residues  of  pyriproxyfen,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
There  are  no  significant  livestock  feed 
items  associated  this  action,  thus  the 
proposed  uses  will  not  result  in  the 
transfer  of  additional  pyriproxyfen 
residues  to  livestock.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  pyriproxyfen  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 


indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  dietary 
exposure  analysis  was  not  conducted 
since  no  acute  doses  or  toxicological 
endpoints  were  selected  for  the  general 
U.S.  population  (including  infants  and 
children)  or  the  females  1 3-50  years  old 
population  subgroup. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Database  (DEEM- 
FCID®)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  USD  A  1994-1996 
and  1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
chronic  dietary  exposure  assessment 
was  performed  using  published  and 
proposed  toleiance  levels,  DEEM® 
default  processing  factors,  and  100% 
crop  treated  (PCT)  assumptions  for  all 
commodities.  Some  of  the  crops 
(atemoya,  custard  apple,  ilama,  birba, 
sapodilla,  black  and  white  sapote,  star 
apple,  and  ugli  fruit)  considered  in  this 
risk  assessment  are  not  included  in  the 
present  version  of  DEEM-FCID®  due  to 
their  low  consumption.  In  these  cases, 
the  DEEM-FCID®  program 
underestimates  the  exposure  to 
pyriproxyfen  residues  from  these  crops; 
however,  because  the  consumption 
levels  of  these  crops  is  so  low  (on  a 
national  basis),  inclusion  of  these  crops 
in  a  future  version  of  DEEM-FCID® 
would  likely  make  no  difference  in  the 
overall  predicted  exposures  to 
pyriproxyfen  residues. 

iii.  Cancer.  Pyriproxyfen  was 
classified  by  the  EPA  (June,  1995)  as  a 
"Group  E"  chemical  -  no  evidence  of 
carcinogenicity  to  humans  based  on  the 
absence  of  carcinogenicity  in  mice  and 
rats. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyriproxyfen  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
pyriproxyfen. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposiue 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
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pesticide  concentrations  in  an  index 
reservoir.  The  screening  concentration 
in  ground  water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  Tier  I 
model)  before  using  PRZM/EXAMS  (a 
Tier  n  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximimi  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EEGs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  percent  reference 
dose  (%RfD)  or  percent  population 
adjusted  dose  (%PAD).  Instead  drinking 
water  levels  of  comparison  (DWLOCs) 
are  calculated  and  used  as  a  point  of 
comparison  against  the  model  estimates 
of  a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  pyriproxyfen 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  in.E. 

EPA  determined  that  the  residue  of 
concern  in  water  is  pyriproxyfen  per  se. 
Drinking  water  estimates  include 
surface  water  EEGs  based  on  the  linked 
PRZM/EXAMS  models  and  the  SCI- 
GROW  regression  model,  which  was 
developed  from  studies  with  different 
hydrology  and  study  conditions.  Both 
models  assumed  a  maximum  seasonal 
application  rate  of  0.11  lb  active 
ingredient  per  acre,  applied  3  times  per 
year.  (The  registered  use  for  citrus). 
Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  EEGs  of  pyriproxyfen 
for  acute  exposures  are  estimated  to  be 
2.15  parts  per  billion  (ppb)  for  surface 
water  and  0.006  ppb  for  ground  water. 
The  EEGs  for  chronic  exposiu'es  are 
estimated  to  be  0.40  ppb  for  surface 
water  and  0.006  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g,,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Pj'riproxyfen  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Residential  sites  for  flea 
and  tick  control  products  (home 


environment  and  pet  treatments)  as  well 
as  products  for  ant  and  roach  control 
(indoor  and  outdoor  applications). 
Formulations^include  carpet  powders, 
foggers,  aerosol  sprays,  liquids 
(shampoos,  sprays,  and  pipettes), 
granules,  bait  (indoor  and  outdoor],  and 
inmregnated  materials  (pet  collars). 

"The  risk  assessment  was  conducted 
using  the  following  residential  exposure 
assimiptions:  There  is  a  potential  for 
short-term  dermal  and  inhalation 
exposures  to  pet  owners  and 
homeowners  who  apply  products 
containing  pyriproxyfen  (handlers); 
however,  EPA  did  not  identify  any 
short-term  dermal  or  inhalation 
endpoints.  Because  no  short-term 
dermal  or  inhalation  endpoints  could  be 
identified,  EPA  expects  no  short-term 
dermal  or  inhalation  risks  from 
exposure  to  pyriproxyfen.  There  is  also 
a  potential  for  non-dietary  oral 
exposures  (hand-to-mouth  exposures) 
and  dermal  exposure  following 
applications  around  the  home  and  on 
pets  for  flea  and  tick  control  (carpet 
powder  and  pet  shampoo).  Short-  and 
intermediate-term  non-dietary  oral  and 
long-term  dermal  exposure  assessments 
were  included  for  toddlers  since  EPA 
selected  toxicology  endpoints  for  these 
exposures  and  toddlers  are  expected  to 
have  higher  exposures  than  adults  from 
treated  home  environments  and  pets 
due  to  their  behavior  patterns.  Although 
EPA  did  not  select  a  long-term  non- 
dietary  oral  endpoint  for  pyriproxyfen, 
EPA  used  the  chronic  endpoint  for  the 
chronic  (long-term)  aggregate  risk 
assessment. 

Toddlers  could  potentially  be  exposed 
to  pyriproxyfen  residues  on  treated 
carpets,  floors,  fumitiu-e,  and  pets  as 
follows:  (i).  Hand-to-Mouth:  Short-, 
intermediate,  and  long-term  hand-to- 
mouth  exposures  by  toddlers  from 
treated  carpets,  flooring  (the  efficacy  of 
carpet  powders  is  approximately  365     • 
days);  (ii).  Hand-to-mouth:  Short-  and 
intermediate-term  hand-to-mouth 
exposiu-es  by  toddlers  from  petting 
treated  animals  (shampoos,  sprays,  spot- 
on  treatments  and  collars).  Long-term 
hand-to-mouth  exposures  by  toddlers 
from  petting  treated  animals  (pet  collars; 
efficacy  of  pet  collars  up  to  395  days); 
(iii).  Dermal:  Long-term  dermal 
exposiures  from  treated  carpets,  flooring, 
and  pets.  (iv).  Ingestion  of  granules  or 
bait  by  toddlers  (acuje,  episodic  event): 
For  the  granular  ingestion  scenario,  the 
Agency  believes  that  if  a  toddler  were  to 
be  exposed  to  a  pellet/granular 
formulation  (i.e.,  ant  bait),  the  event  is 
most  likely  to  be  "episodic,"  that  is,  a 
one  time  occurrence  and  not  likely  to  be 
repeated.  It  is  not  likely  that  a  toddler 
woiild  repeatedly  locate  and  ingest  very 


small,  sand  colored  granules.  For 
pyriproxyfen,  EPA^  did  not  select  an 
acute  dietary  endpoint,  since  an 
appropriate  endpoint  could  not  be 
attributed  to  a  single  oral  dose; 
therefore,  no  granular  assessment  was 
performed. 

Exposure  and  risk  estimates  from 
post-application  exposure  to  indoor 
crack  and  crevice  treatments  are  not 
presented  in  this  assessment  as  indoor 
broadcast  treatments  (i.e.,  carpet 
powders  and  sprays)  are  anticipated  to 
have  a  higher  exposure  potential. 
Additionally,  the  Agency*  acknowledges 
that  pet  owmers  could  retreat  the  home 
environment  and/or  the  pet  near  the  end 
of  the  efficacy  period  identified  on  the 
product  labels.  However,  there  are  no 
chemical-specific  residue  data  for 
pyriproxyfen  to  determine  the 
dissipation  rate  of  residues  or  whether 
residues  may  be  additive  upon 
retreatment.  Therefore,  a  Tier  I 
assessment  was  performed  based  on  Day 
0  residues  without  accounting  for  daily 
residue  dissipation.  EPA  anticipates  that 
this  assessment  is  protective  as 
pyriproxyfen  residues  would  be 
expected  to  dissipate  from  Day  0  residue 
values. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA' 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
[pyriproxyfen!  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  EPA  has  not 
made  a  common  mechanism  of  toxicity 
finding  as  to  pyriproxyfen  and  any  other 
substances  and  pyriproxyfen  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that 
pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances.  For 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 
procedures  for  cumulating  effeqts  from 
substances  foimd  to  have  a  common 
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mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Based  on  the  available  data,  there  is  no 
quantitative  and  qualitative  evidence  of 
increased  susceptibility  observed 
following  in  utero  pyriproxyfen 
exposure  to  rats  and  rabbits  or  following 
pre/post  natal  exposure  in  the  2- 
generation  reproduction  study. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyriproxyfen  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX  because  there  was  no 
evidence  of  prenatal  or  postnatal  extra 
sensitivity  or  increased  susceptibility  in 
developmental  studies  in  rats  and 
rabbits,  and  in  reproduction  studies  in 
rats.  Likewise,  there  was  no  quantitative 
or  qualitative  evidence  of  increased 
susceptibility  to  rat  or  rabbit  fetuses 
identified  in  the  guideline  prenatal 
developmental  toxicity  studies  for  rats 
and  rabbits.  Additionally,  in  the  2  non- 
guideline  studies  that  evaluated 
perinatal  and  prenatal  development, 
there  was  no  evidence  of  quantitative  or 
qualitative  increased  susceptibility.  In 
1-study,  when  pregnant  rats  were 
treated  from  gestation  day  17  to 
lactation  day  20.  the  resulting  toxicity 
was  comparable  between  adults  (clinical 
signs,  decreased  body  weight  gain  and 
food  consxunption)  and  offspring 
(decreased  body  weight  and  dilation  of 
the  renal  pelvis)  at  the  same  dose.  In  the 
other  study,  when  rats  were  exposed  to 


pyriproxyfen  prior  to  and  in  the  early 
stages  of  pregnancy,  no  developmental 
toxicity  was  seen  at  the  limit  dose. 
Lastly,  in  the  reproduction  toxicity 
study,  offspring  toxicity  (decreased 
body  weight  on  pups  during  lactation 
days  14  to  21)  occurred  only  in  the 
presence  of  decreases  in  body  weight  in 
parental  animals  at  the  same  dose  level 
(i.e.,  comparable  toxicity  in  adults  and 
offspring). 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  CcJculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  milligrams/kilogram/day  (mg/ 
kg/day)  =  cPAD  -  (average  food  + 
residential  exposure)).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPAs  Office  of  Water  are 
used  to  calciilate  DWLOCs:  2  liter  (L)/ 
70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoimt  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groiuid  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 


exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  acute  dietary  RfD  for 
females  13-50  and  the  general  U.S. 
population,  including  infants  and 
children,  was  not  selected  because  an 
acute  oral  endpoint  attributable  to  a 
single-dose  exposiue  could  not  be 
identified;  therefore,  acute  dietary  risk 
is  not  expected. 

2.  Chronic  aggregate  risk.  Using  the 
exposure  assumptions  described  in  this 
unit  for  chronic  (long-term)  exposing, 
EPA  has  concluded  that  exposure  to 
pyriproxyfen  from  food  will  utilize 
1.1%  of  the  cPAD  for  the  U.S. 
population,  2%  of  the  cP AD  for  all 
infants,  less  than  1  year  old  and  3.9% 
of  the  cPAD  for  children  1  to  2  years 
old,  the  subpopulation  at  greatest 
exposure.  Pyriproxyfen  is  an  active 
ingredient  in  pesticide  products 
registered  for  residential  use.  Based  on 
the  use  patterns,  the  residential  risk 
assessment  was  performed  for  toddlers 
since  they  are  anticipated  to  have  the 
higher  chronic  residential  exposure  to 
residues  of  pyriproxyfen.  EPA 
considered  background  chronic-dietary 
exposure  (food  +  water),  long-term, 
residential  non-dietary  oral  exposures 
(hand-to-mouth  exposures  by  toddlers 
following  applications  around  the  home 
and  on  pets  for  flea  and  tick  control- 
carpet  powder  and  pet  shampoo),  and 
long-term  dermal  exposure  to  toddlers. 
The  total  chronic  food  and  residential 
aggregate  MOEs  were  calculated.  As 
these  MOEs  are  greater  than  100,  the 
chronic  aggregate  risk  does  not  exceed 
EPA's  level  of  concern.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  pyriproxyfen  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  groimd  water,  EPA  does  not  expect 
the  aggregate  chronic  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  Table  1  of  this  unit: 
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Table  1  .—Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Pyriproxyfen 


Population  Subgroup 


U.S.  Population  

Ail  infants  <  1  year  .... 
Children  1-2  years  .... 
Children  3-5  years  .... 
Females  1 3-49  years 


Aggrega 
MOE  (Fo 


ood 


Residential) 


9,200 

1,000 

860 

940 

13,000 


Aggregate 

Level  ot 

Concern 

(LOC) 


100 
100 
100 
100 
100 


Surface 

Water  EEC 

(Pf*) 


0.4 
0.4 
0.4 
0.4 
0.4 


Ground 

Water  EEC 

(PPb) 


0.006 
0.006 
0.006 
0.006 
0.006 


Short-Term 

DWLOC 

(PPb) 


12,000 
3,200 
3,100 
3,100 

10,000 


3.  Short-term  aggregate  risk.  Short- 
term  aggregate  exposiue  takes  into 
account  residential  exposiue  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Pyriproxyfen  is 
cxurently  registered  for  use  that  could 
result  in  short-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  short-term  exposures  for 
pyriproxyfen.  EPA  considered 
backgroimd  chronic-dietary  exposure 


(food  +  water)  and  short-term, 
residential  non-dietary  oral  exposuires 
(hand-to-mouth  exposiu^s  by  toddlers 
following  applications  around  the  home 
and  on  pets  for  flea  and  tick  control- 
carpet  powder  and  pet  shampoo). 

Using  the  exposure  assumptions 
described  in  this  imit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  for  toddlers 
ranging  from  1 ,600  for  children  1  to  2 
years  old  to  1 ,800  for  children  less  than 
1  year  old.  These  aggregate  MOEs  do  not 


exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposiue  of 
pyriproxyfen  in  ground  water  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  groimd  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shov«i  in  Table  2  of  this 
unit: 


Table  2.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Pyriproxyfen 


Population  Subgroup 


Aggregate 
MOE  (Food 

+ 
Residential) 


Aggregate 

Level  of 

Concem 

(LOC) 


Surface 

Water  EEC 

(ppb) 


Ground 

Water  EEC 

(ppb) 


Sh  ort-Term 

DWLOC 

(ppb) 


All  infants  (<1  year) 
Children  1-2  years  , 
Children  3-5  years  . 


1,800 
1,600 
1,700 


100 
100 
100 


0.4 
0.4 
0.4 


0.006 
0.006 
0.006 


9,400 
9,400 
9.400 


4.  Intermediate-term  aggregate 
risJc.  Intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposiu-e  level). 

Pyriproxyfen  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposiu-e 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  pyriproxyfen.  EPA 
considered  background  chronic-dietary 


exposure  (food  +  water)  and 
intermediate-term,  residential  non- 
dietary  oral  exposures  (hand-to-mouth 
exposures  by  toddlers  following 
applications  around  the  home  and  on 
pets  for  flea  and  tick  control-carpet 
powder  and  pet  shampoo). 

Using  the  exposure  assumptions 
described  in  this  imit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  for 
toddlers  ranging  from  580  for  children 
1  to  2  years  old  to  650  for  infants  less 


than  1  year  old.  These  aggregate  MOEs 
do  not  exceed  the  Agency's  level  of 
concem  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposiue  of  pyriproxyfen  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concem,  as 
shown  in  Table  3  of  this  Unit: 


1 


Table  3.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Pyriproxyfen 


Population  Subgroup 


All  infants  <  1  year 
Children  1-2  years 
Children  3-5  years 


Aggregate 
lOE  (Food 


M' 


Residential) 


650 
580 
620 


Aggregate 

Level  of 

Concern 

(LOC) 


100 
100 
100 


Surface 

Water  EEC 

(ppb) 


0.4 
0.4 
0.4 


Ground 

Water  EEC 

(ppb) 


0.006 
0.006 
0.006 


Inter- 
mediate- 
Term 
DWLOC 
(ppb) 


3,000 
2,900 
2,900 


5.  Aggregate  cancer  risk  for  U.S. 
population.  There  is  no  evidence  of 


carcinogenicity  to  humans  based  on 
carcinogenicity  studies  in  male  and 


female  rats  and  mice.  The  Agency 
concludes  that  pesticidal  uses  of 
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pyriproxyfen  are  not  likely  to  pose  a 
carcinogenic  hazard  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  pyriproxyfen 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromotography/nitrogen 
phosphorous  detector  method  (RM-33P- 
V3a))  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
established  for  residues  of  pyriproxyfen 
in  or  on  the  subject  food  commodities. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  pyriproxyfen,  [2-[l- 
methyl-2-(4- 

phenoxyphenoxy)ethoxy] pyridine],  in 
or  on  atemoya,  biriba,  cherimoya, 
custard  apple,  ilama,  soursop,  and  sugar 
apple  at  0.20  parts  per  million  (ppm); 
avocado,  black  sapote,  canistel,  mamey 
sapote,  mango,  papaya,  sapodilla  and 
star  apple  at  1.0  ppm;  okra  at  0.02  ppm; 
fig  at  0.30  ppm;  and  fig,  dried  at  1.0 
ppm. 

VI.  Obfections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  die  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  die  period 


for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0109  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  July  14,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summeuy  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  ^4W.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins./iin@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vl.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ED  number 
OPP-2003-0109,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  gremted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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vn.  Statutory  and  Executive  Order 
Reviews 

This  final  nde  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Envisonmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agpncy  consideration  of  voluntary 
consensus  standards  piusuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-13,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entided 
Federqlism[64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials- in  the 


development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
direcdy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  nde 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entided  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIH.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  6,  2003. 

Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.510  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  1 80.51 0    Pyriproxyfen :  tolerances  for 
residues. 


(a)    *     *     * 

k 

Commodity 

Parts  per  million 

•                      •                      • 

Atemoya  

Avocado  

Biriba  

Black  sapote 

0.20 
1.0 
0.20 
1.0 

•  •           * 

Canislel 

Cherimoya 

*  •           • 

Custard  apple 

« 

1.0 
0.20 

• 

0.20 

* 

0.30 
1.0 

0.20 

1.0 
1.0 

0.02 

1.0 

1.0 

0.20 

1,0 

•  < 

0.20 

*  * 

•  •           * 

Fig 

Fig,  dried 

*                      ■                      • 

llama 

•  •          • 

Mamey  sapote 

* 

Mango  

♦ .          *           * 

Okra 

•  •                      » 

Papaya  

«                    *                    * 

Sapodilla 

•  *                      • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
45  CFR  Part  2 

Testimony  by  Employees  and  the 
Production  of  Documents  in 
Proceedings  Where  the  United  States 
is  Not  a  Party 

agency:  Department  of  Health  and 
Human  Services. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
which  provide  that  employees  and 
fonner  employees  of  the  Department  of 
Health  and  Human  Services  may  not 
provide  testimony  as  part  of  their 
official  duties  in  litigation  where  the 
United  States  or  a  Federal  agency  is  not 
a  party,  without  the  approval  of  the 
head  of  the  agency.  The  purpose  of 
these  amendments  is  to  modify 
provisions  which  provide  that 
subpoenas  duces  tecum  and  other 
requests  for  documents  from  third 
parties  shall  be  treated  as  requests  for 
documents  under  the  Freedom  of 
Information  Act  ("FOIA").  Under  these 
amendments,  the  FOIA  shall  not  apply 
to  a  subpoena  when  the  Department  is 
subject  to  the  jurisdiction  of  the  issuing 
Federal  court  or  other  Federal  tribunal 
and  the  subpoena  is  properly  served. 
The  regulation  provides  that  where 
there  is  no  jurisdiction  over  the 
Department,  as  in  the  case  of  subpoenas 
issuing  out  of  State,  local  and  tribal 
courts,  the  FOIA  will  apply  to  such 
subpoenas. 

EFFECTIVE  DATE:  June  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Katherine  M.  Drews,  Associate  General 
Counsel,  General  Law  Division,  Office 
of  the  General  Counsel,  at  (202)  619- 
0150. 

SUPPLEMENTARY  INFORMATION:  hi  1987, 
the  Department  of  Health  and  Human 
Services  pubUshed  regulations  which 
addressed  the  issue  of  the  increasing 
number  of  requests  for  the  testimony  of 
Department  employees  in  litigation 
involving  only  private  parties  and  not 
the  United  States.  The  regulation 
addresses  this  matter  by  generally 
prohibiting  both  voluntary  appearances 
and  comphance  with  subpoenas  for 
testimony  as  part  of  an  employee's 
official  duties,  except  where  the 
relevant  agency  head  or  his  or  her 
designee  determines  that  the  appearance 
would  promote  the  objectives  of  the 
Department.  In  addition,  the  regulation 
provides  that  subpoenas  for  the 
production  of  dociunents  would  be 


processed  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

These  amendments  are  designed  to 
address  cases  in  which  a  Federal  court 
has  jurisdiction  to  issue  a  subpoena  for 
DHHS  dociunents.  In  such  cases,  the 
current  regulation  may  infringe  on  the 
power  of  the  court  by  allowing  greater 
authority  to  withhold  a  docimient  under 
the  FOIA  than  would  be  the  case  under 
the  rules  governing  disclosure  of 
dociunents  in  court.  See  FTC  versus 
Grolier.  Inc.,  462  U.S.  19,  27-28  (1983). 
Because  it  is  not  the  intention  of  the 
Department  to  create  or  broaden  a 
Federal  litigation  privilege  through  this 
part,  we  are  amending  the  regulation  to 
limit  the  applicability  of  the  FOIA  to 
situations  in  which  the  issuing  tribunal 
has  no  jurisdiction  over  the  Department. 

Accordingly,  we  are  amending  §§2.1, 
2.3,  and  2.5  to  provide  that  when  the 
Office  of  the  General  Counsel 
determines  that  a  subpoena  is  "legally 
sufficient,"  including  when  the  issuing 
court  has  jurisdiction  over  the 
Department  or  its  employee(s),  the 
Department  will  follow  the  applicable 
procedural  and  substantive  rules 
relating  to  the  production  of  information 
and  documents  by  a  non-party.  In  cases 
of  informal  requests  for  documents,  and 
where  the  tribunal  issuing  the  subpoena 
does  not  have  jurisdiction  over  the 
Department — such  as  is  the  case  in  most 
subpoenas  issuing  out  of  State,  local  and 
tribal  courts,  see,  e.g..  Boron  Oil  Co. 
versus  Downie,  873  F.2d  67,  70  (4th  Cir. 
1989);  Environmental  Enterprises,  Inc. 
versus  EPA,  664  F.  Supp.  585,  586 
(D.D.C.  1987);  Reynolds  Metals  Co. 
versus  Crowther,  572  F.  Supp.  288,  290- 
91  (D.  Mass.  1982)— the  regulation 
provides  that  we  will  continue  to  treat 
the  request  as  a  request  made  pursuant 
to  the  FOIA. 

The  amendments  also  include 
examples  following  the  text  of  §  2.1 
which  illustrate  the  applicability  of  this 
regulation  to  situations  in  which  the 
regulation  may  or  may  not  apply. 

The  amendments  also  reflect  changes 
in  the  organizational  structure  in  the 
Department.  The  references  in  §  2.2  to 
the  Assistant  Secretary  for  Human 
Development  Services  and  the  Assistant 
Secretary  for  Family  Support  are  deleted 
and  replaced  by  references  to  the 
Assistant  Secretary  for  Children  and 
Families  as  the  Agency  Head  for 
requests  involving  the  Administration 
for  Children  and  Families  and  by  the 
Assistant  Secretary  for  Aging  for 
requests  involving  the  Administration 
on  Aging.  In  addition,  reference  to  the 
Commissioner  of  Social  Security  is 
deleted,  due  to  the  March  31, 1995, 
independence  of  the  Social  Security 
Administration. 


These  amendments  also  modify  §  2.6 
to  delete  the  reference  to  the  Freedom 
of  Information  Act  regulations,  45  CFR 
part  5,  to  reflect  the  policy  that  the 
Department  will  certify  any  disclosed 
documents  upon  request,  not  just  those 
disclosed  pursuant  to  part  5. 

Public  Participation:  This  rule  is 
published  as  a  final  rule.  It  is  exempt 
from  public  comment,  pursuant  to  5 
U.S.C.  553(b)(A)  as  a  rule  of  "agency 
organization,  procedure,  or  practice." 

Paperwork  Reduction  Act:  This 
regulation  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
deals  solely  with  internal  rules 
governing  Department  of  Health  and 
Human  Services  personnel. 

Cost/Regulatory  Analysis:  In 
accordance  with  Executive  Order  12291, 
the  Secretary  has  determined  that  these 
amendments  will  not  constitute  a 
"major."  rule  and  therefore  are  not 
subject  to  the  regulatory  impact  and 
analysis  requirements  of  the  Order. 
Major  rules  are  those  which  impose  a 
cost  on  the  economy  of  $100  million  or 
more  a  year  and  have  certain  other 
economic  impacts. 

These  amendments  will  not  have  a 
significant  imp^t  on  small  businesses; 
therefore,  preparation  of  a  regulatory 
flexibility  arialysis  is  not  required. 

List  of  Subjects  in  45  CFR  Part  2 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Government  employees. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  45  CFR  part  2  is 
amended  as  follows: 

PART  2— {AMENDED] 

■  1 .  The  authority  citation  continues  to 
read  as  follows: 

Autliority:  5  U.S.C.  301,  5  U.S.C.  552. 

■  2.  Section  2.1  is  amended  by  revising 
paragraphs  (a),  (b),  (c),  (d)(4),  (d)(6),  and 
adding  Examples  (1)  through  (5)  to 
paragraph  {d)(7)  to  read  as  follows: 

§  2.1    Scope,  purpose,  and  applicability. 

(a)  This  part  sets  forth  rules  to  be 
followed  when  an  employee  or  former 
employee  of  the  Department  of  Health 
and  Humaii  Services  ("DHHS"  or 
"Department"),  other  than  an  employee 
of  the  Food  and  Drug  Administration,  is 
requested  or  subpoenaed  to  provide 
testimony  in  a  deposition,  trial,  or  other 
similar  proceeding  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
such  person's  official  capacity  with  • 
DHHS.  This  part  also  sets  forth 
procedures  for  the  handling  of 
subpoenas  duces  tecum  and  other 
requests  for  any  document  in  the 
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possession  of  DHHS,  other  than  the 
Food  and  Drug  Administration,  and  for 
the  processing  of  requests  for 
certification  of  copies  of  documents. 
Separate  regulations,  21  CFR  part  20, 
govern  the  Food  and  Drug 
Administration,  and  those  regulations 
are  not  affected  by  this  part. 

(b)  ft  is  the  policy  of  the  DHHS  to   . 
provide  information,  data,  and  records 
to  non-federal  litigants  to  the  same 
extent  and  in  the  same  manner  that  they 
are  made  available  to  the  general  public 
and,  when  subject  to  the  jurisdiction  of 
a  court  or  other  tribunal  presiding  over 
non-federal  party  litigation,  to  follow  all 
applicable  procedural  and  substantive 
rules  relating  to  the  production  of 
information,  data,  and  records  by  a  non- 
party. The  availability  of  Department 
employees  to  testify  in  litigation  not 
involving  federal  parties  is  governed  by 
the  Department's  policy  to  maintain 
strict  impartiality  with  respect  to  private 
litigants  and  to  minimize  the  disruption 
of  official  duties. 

(c)  This  part  applies  to  state,  local  and 
tribal  judicial,  administrative,  and 
legislative  proceedings,  and  to  federal 
judicial  and  administrative  proceedings. 

(d)  This  part  does  not  apply  to: 

(4)  Employees  serving  as  expert 
witnesses  in  connection  with 
professional  and  consultative  services  as 
approved  outside  activities  in 
accordance  with  5  CFR  2635.805  and  5 
CFR  5501.106.  (In  cases  where 
employees  are  providing  such  outside 
services,  they  must  state  for  the  record 
that  the  testimony  represents  their  own 
views  and  does  not  necessarily 
represent  the  official  position  of  the 
DHHS.) 
***** 

(6)  Any  matters  covered  in  21  CFR 
part  20-,involving  the  Food  and  Drug 
Administration. 

*        *        *        *        *  ' 
I  ij\  *  *  * 

Example  (1):  While  on  duty,  an  employee 
of  the  Department  witnesses  an  incident  in 
which  a  fellow  employee  trips  on  a  loose 
piece  of  carpeting  and  sustains  an  injury.  The 
injured  employee  brings  a  private  tort  action 
against  the  contractor  installing  the  carpeting 
and  the  private  landlord  maintaining  the 
building.  The  employee/witness  is  served 
with  a  subpoena  to  appear  at  a  deposition  to 
testify  about  the  incident.  The  person  seeking 
the  testimony  would  not  be  required  to 
obtain  Agency  head  approval  prior  to 
requesting  the  testimony,  because  the  subject 
of  the  testimony  does  not  "relate  to"  the 
Department,  within  the  meaning  of 
§2.1(d)(5). 

Example  (2):  While  on  duty,  an  employee 
of  the  Department  witnesses  a  mugging  while 
looking  out  the  window  to  check  the 
weather,  and  then  notifies  the  local  police  of 


what  she  observed.  She  is  subsequently 
subpoenaed  to  testify  in  a  criminal 
proceeding.  The  local  prosecutor  would  not 
be  required  to  obtain  Agency  head  approval 
prior  to  requiring  the  employee  to  testify, 
because  the  subject  of  the  testimony  does  not 
"relate  to"  the  Department,  within  the 
meaning  of  §  2.1(d)(5). 

Example  (3):  A  nurse  on  duty  at  an  Indian 
Health  Service  hospital  emergency  room 
treats  a  child  who  is  brought  in  following  a 
report  of  domestic  violence.  The  nurse  is 
subsequently  served  with  a  subpoena  to 
testify  in  a  criminal  proceeding  against  one 
of  the  child's  parents  concerning  the  injuries 
to  the  child  which  he  observed.  The  local 
prosecutor  would  be  required  to  obtain 
Agency  head  approval  prior  to  requiring  the 
nurse  to  testify,  because  the  subject  of  the 
testimony  involves  "information  acquired  in 
the  course  of  performing  official  duties  or 
because  of  the  person's  official  capacity," 
within  the  meaning  of  §  2.1(a). 

Example  (4):  A  personnel  specialist 
working  for  the  Department  is  subpoenaed  to 
testify  concerning  the  meaning  of  entries  on 
time  and  attendance  records  of  an  employee, 
which  the  requesting  party  received  from  the 
employee  pursuant  to  discovery  in  a  personal 
injury  action  brought  by  the  employee.  The 
party  requesting  the  personnel  specialist  to 
appear  would  be  required  to  obtain  Agency 
head  approval  prior  to  compelling  the 
personnel  specialist  to  testify,  because  the 
testimony  sought  involves  "information 
acquired  in  the  course  of  performing  official 
duties  or  because  of  the  person's  official 
capacity,"  within  the  meaning  of  §  2.1(a). 

Example  (5):  A  National  Institutes  of 
Health  physician  is  subpoenaed  in  a  private 
medical  malpractice  action  to  provide  expert 
testimony  in  her  specialty.  The  party 
requesting  her  testimony  would  be  required 
to  obtain  Agency  head  approval  prior  to  her 
testifying  in  response  to  the  subpoena, 
because  the  expert  testimony  sought  involves 
"information  acquired  in  the  course  of 
performing  official  duties  or  because  of  the 
person's  official  capacity,"  within  the 
meaning  of  §2. 1(a). 

■  3.  Section  2.2  is  revised  to  read  as 
follows: 

§2^    Definitions. 

Agency  head  refers  to  the  head  of  the 
relevant  operating  division  or  other 
major  component  of  the  DHHS,  or  his  or 
her  delegatee.  Agency  head  for  the 
purposes  of  this  part  means  the 
following  officials  for  the  components 
indicated: 

(1)  Office  of  the  Secretary — Assistant 
Secretary  for  Administration  and 
Management; 

(2)  Administration  on  Aging — 
Assistant  Secretary  for  Aging; 

(3)  Administration  for  Children  and 
Families — Assistant  Secretary  for 
Children  and  Families; 

(4)  Agency  for  Healthcare  Research 
and  Quality — Administrator; 

(5)  Agency  for  Toxic  Substances  and 
Disease  Registry — Administrator; 


(6)  Centers  for  Disease  Control  and 
Prevention — Director; 

(7)  Centers  for  Medicare  and  Medicaid 
Services — Administrator; 

(8)  Health  Resources  and  Services 
Administration — Administrator; 

(9)  Indian  Health  Service — Director; 

(10)  National  Institutes  of  Health- 
Director; 

(11)  Substance  Abuse  and  Mental 
Health  Services  Administration — 
Administrator; 

(12)  Office  of  Inspector  General — 
Inspector  General. 

Employee  includes: 

(1)  Commissioned  officers  in  the 
Public  Health  Service  Commissioned 
Corps,  as  well  as  regular  and  special 
DHHS  employees  (except  employees  of 
the  Food  and  Drug  Adniinistration), 
when  they  are  performing  the  duties  of 
their  regular  positions,  as  well  as  when 
they  are  performing  duties  in  a 
temporary  assignment  at  DHHS  or 
another  organization. 

(2)  Any  employees  of  health 
insurance  intermediaries  and  carriers 
performing  functions  under  agreements 
entered  into  pursuant  to  sections  1816 
and  1842  of  the  Social  Security  Act,  42 
U.S.C.  1395h,  1395u;  and 

(3)  Current  and  fonner  employees  and 
contractors  of  entities  covered  under  the 
Federally  Supported  Health  Centers 
Assistance  Act  of  1992,  as  amended,  42 
U.S.C  §  233  (FSHCAA).  provided  that 
the  requested  testimony  or  information 
relates  to  the  performance  of  medical, 
surgical,  dental  or  related  functions 
which  were  performed  at  a  time  when 
the  DHHS  deemed  the  entity  to  be 
covered  by  die  FSHCAA. 

Certify  means  to  authenticate  under 
seal,  pursuant  to  42  U.S.C  3505,  official 
documents  of  the  Department. 

Testify  and  testimony  includes  both 
in-person,  oral  statements  before  a 
court,  legislative  or  administrative  body 
and  statements  made  pursuant  to 
depositions,  interrogatories, 
declarations,  affidavits,  or  other  formal 
participation. 

■  4.  Section  2.3  is  revised  to  read  as 
follows: 

§  2.3    Policy  on  Presentation  of  testimony 
and  production  of  documents. 

No  employee  or  former  employee  of 
the  DHHS  may  provide  testimony  or 
produce  documents  in  any  proceedings 
to  which  this  part  applies  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
the  person's  official  relationship  with 
the  Department  unless  authorized  by  the 
Agency  head  pursuant  to  this  part  based 
on  a  determination  by  the  Agency  head, 
after  consultation  with  the  Office  of  the 
General  Counsel,  that  compliance  with 
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the  request  would  promote  the 
objectives  of  the  Department. 
■  5.  Section  2.4  is  revised  to  read  as 
follows: 

§  2.4  Procedures  when  voluntary 
testimony  is  requested  or  when  an 
employee  is  subpoenaed. 

(a)  All  requests  for  testimony  by  an 
employee  or  former  employee  of  the 
DHHS  in  his  or  her  official  capacity  and 
not  subject  to  the  exceptions  set  forth  in 
§  2.1(d)  of  this  part  must  be  addressed 
to  the  Agency  head  in  writing  and  must 
state  the  nature  of  the  requested 
testimony,  why  the  information  sought 
is  unavailable  by  any  other  means,  and 
the  reasons  why  the  testimony  would  be 
in  the  interest  of  the  DHHS  or  the 
federal  government. 

(b)  If  the  Agency  head  denies 
approval  to  comply  with  a  subpoena  for 
testimony,  or  if  the  Agency  head  has  not 
acted  by  the  retvun  date,  the  employee 
will  be  directed  to  appear  at  the  stated 
time  and  place,  unless  advised  by  the 
Office  of  the  General  Counsel  that 
responding  to  the  subpoena  would  be 
inappropriate  (in  such  circumstances  as, 
for  example,  an  instance  where  the 
subpoena  was  not  validly  issued  or 
served,  where  the  subpoena  has  been 
withdrawal,  or  where  discovery  has  been 
stayed),  produce  a  copy  of  these 
regulations,  and  respectfully  decline  to 
testify  or  produce  any  documents  on  the 
basis  of  these  regulations. 

■  6.  Section  2.5  is  revised  to  read  as 
follows: 

§  2.5    Subpoenas  duces  tecum. 

(a)  Whenever  a  subpoena  duces  tecum 
has  been  served  upon  a  DHHS  employee 
or  former  employee  commanding  the 
production  of  any  record,  such  person 
shall  refer  the  subpoena  to  the  Office  of 
the  General  Counsel  (including  regional 
chief  counsels)  for  a  determination  of 
the  legal  sufficiency  of  the  subpoena, 
whether  the  subpoena  was  properly 
served,  and  whether  the  issuing  coiul  or 
other  tribunal  has  jurisdiction  over  the 
Department.)  If  the  General  Counsel  or 
his  designee  determines  that  the 
subpoena  is  legally  sufficient,  the 
subpoena  was  properly  served,  and  the 
tribunal  has  jurisdiction,  the  terms  of 
the  subpoena  shall  be  complied  with 
unless  affirmative  action  is  taken  by  the 
Department  to  modify  or  quash  the 
subpoena  in  accordance  with  Fed.  R. 
Civ.  P.  45  (c). 

(b)  If  a  subpoena  duces  tecum  served 
upon  a  DHHS  employee  or  former 
employee  commanding  the  production 
of  any  record  is  determined  by  the 
Office  of  the  General  Coimsel  to  be 
legally  insufficient,  improperly  served, 
or  from  a  tribunal  not  having 


jurisdiction,  such  subpoena  shall  be 
deemed  a  request  for  records  under  the 
Freedom  of  Information  Act  and  shall  be 
handled  pursuant  to  the  rules  governing 
public  disclosure  established  in  45  CFR 
part  5. 

■  7.  Section  2.6  is  revised  to  read  as 
follows: 

§  2.6    Certification  and  authentication  of 
records. 

Upon  request,  DHHS  agencies  will 
certify,  pursuant  to  42  U.S.C.  3505,  the 
authenticity  of  copies  of  records  that  are 
to  be  disclosed.  Fees  for  copying  and 
certification  are  set  forth  in  45  CFR  5.43. 

Dated:  May  6,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-11818  Filed  5-13-03;  8:45  am) 
BILLING  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[IB  Docket  No.  02-18,  FCC  03-63] 

Enforcement  of  Other  Nations' 
Prohibitions  Against  the  Uncompleted 
Call  Signaling  Configuration  of 
International  Call-back  Service 

AGEriCY:  Federal  Conununications 
Commission. 

ACTION:  Policy  Statement. 

SUMMARY:  This  document  is  a  summary 
of  the  Commission's  decision  to 
eliminate  the  comity-based  prohibitions 
on  call-back  and  the  policy  that  allowed 
a  foreign  government  or  entity  to  make 
use  of  the  enforcement  mechanisms  of 
the  FCC  to  enforce  foreign  government 
prohibitions  against  U.S.  carriers  from 
offering  callOsingaling  abroad.  The  FCC 
determined  that  the  policy  is  no  longer 
necessary  in  today's  pro-competitive 
environment. 

DATES:  Effective  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech,  International  Biueau,  (202) 
418-1460. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
(Order),  FCC  03-63,  adopted  on  March 
24,  2003,  and  released  on  March  28, 
2003.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Consumer  and  Government  Affairs 
Bureau's  Reference  Information  Center, 
(Room  CY-A257)  of  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
document  is  also  available  for  download 


over  the  Internet  at  http:// 
hraunfoss.fcc.gov/edocs_public/ 
attachmatcb/FCC-03-63Al.pdf  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex,  Portals  II,  445 
12th  St.,  SW.,  Room  CY-B402, 
Washington,  DC  20054,  telephone  (202) 
863-2893. 

Summary  of  Order    ~ 

1.  On  January  30,  2002,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (67  FR  10656, 
March  9,  2002)  to  review  the 
Commission's  international  call-back 
enforcement  policy.  International  call- 
back arrangements  allow  foreign  callers 
to  take  advantage  of  low  U.S. 
international  services  rates,  many  of 
which  are  significantly  lower  than  the 
rates  available  in  their  home  countries. 
Specifically,  the  Commission's 
international  call-back  policy  extends  to 
the  uncompleted  call  signaling 
configuration  of  call-bade.  Uncompleted 
call  signaling  involves  a  foreign  csdler 
who  dials  the  call-back  provider's 
switch  in  the  United  States,  waits  a 
predetermined  nimiber  of  rings,  and 
hangs  up  before  the  switch  answers.  The 
switch  then  automatically  retiuns  the 
call,  and  upon  completion,  provides  the 
caller  in  the  foreign  coimtry  with  a  U.S. 
dialtone. 

2.  In  a  1994  order,  the  Commission 
authorized  U.S.  carriers  to  provide  call- 
back service.  The  Commission 
concluded  that  the  provision  of  call- 
back does  not  violate  U.S.  law  or 
international  law  or  regulations.  In 
1995,  the  Commission  reconsidered  its 
decision  in  light  of  international  comity. 
The  Commission  adopted  a  policy 
prohiljiting  U.S.  carriers  from  offering 
international  call-back  using  the 
completed  call  signaling  configuration 
to  countries  where  it  has  been  expressly 
prohibited.  Foreign  governments  were 
invited  to  notify  the  Commission  of  the 
legality  of  call-back  within  their 
territory,  and  the  Commission  maintains 
a  public  file  containing  the  submitted 
material  from  foreign  governments. 

3.  Since  adopting  its  call-back  policy 
in  1995,  the  Commission  has  taken 
significant  steps  to  open  the  U.S. 
international  market  to  competition  and 
to  enhance  consumer  benefits  on  U.S. 
international  routes.  In  this  Order,  the 
Commission  concluded  that  the  policy 
is  no  longer  necessary  in  today's  pro- 
competitive  environment.  Thus,  the 
Commission  decided  to  eliminate  its 
coButy-based  call-back  policy  and 
discontinue  the  policy  that  allows  a 
foreign  government  or  entity  to  make 
use  of  the  enforcement  mechanisms  of 
the  Conunission  to  prohibit  the  U.S. 


Federal  Register / Vol.  68,  No.  93 / Wednesday,  May  14,  2003 /Rules  and  Regulations  25841 


caniers  from  offering  one  form  of  call- 
back abroad. 

4.  The  Commission  continues  to 
maintain  that  its  policy  allowing  the 
uncompleted  call  signaling 
configuration  of  call-back  is  consistent 
with  international  law. 
'  5.  Further,  the  Commission  finds  that 
this  change  to  its  policy  on  call-back 
services  is  also  consistent  with  the  ITU 
Plenipotentiary  2002  Resolution  21  and 
the  1994  Kyoto  Declaration. 

6.  The  Commission  will  continue  to 
maintain  a  public  file  to  inform  call- 
back providers  about  the  legality  of  call- 
back in  foreign  nations.  Also,  the  FCC 
wUl  continue  to  maintain  its  policies 
prohibiting  call-back  configiuations  that 
degrade  the  network  or  constitute 
fraudulent  activity. 

Final  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  6013612,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Public  Law  104- 
121,  Title  II,  110  Stat.  957,  requires  a 
final  regulatory  flexibility  analysis  in 
natice-and-comment  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
siibstantial  number  of  small  entities." 
The  policy  change  adopted  in  this  Order 
does  not  impose  any  additional 
CMnpliance  burden  on  small  entities 
dealing  with  the  Commission.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as.the  term  "small  business  concern" 
under  the  Small  Business  Act. 
Accordingly,  we  certify,  pursuant  to 
Section  605(b)  of  the  RFA,  that  the 
policy  change  adopted  in  this  Order 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities,  as  defined  by  the  RFA. 
Thp  Commission's  Consumer  and 
Government  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  coff^  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  605(b)  of  the 
RFA.  This  final  certification  will  also  be 
published  in  the  Federal  Register. 

In  this  Order,  the  Commission 
eliminated  the  comity-based 
prohibitions  on  call-back  and  the  policy 
that  allowed  a  foreign  government  or 
entity  to  make  use  of  the  enforcement 
mechanisms  of  the  FCC  to  enforce 
foreign  government  prohibitions  against 


U.S.  carriers  from  offering  call-signaling 
aboard.  After  careful  consideration,  the 
Commission  concluded  that  eliminating 
the  policy  will  foster  competition  for 
both  small  and  large  entities. 

The  Commission  does  not  know  the 
precise  number  of  small  entities  that 
may  be  affected  by  this  Order  because 
it  does  not  maintain  statistical  data  on 
the  size  and  scope  of  call-back 
providers.  However,  the  Commission 
believes  that  most,  if  not  all,  of  the  call- 
back providers  would  not  be  considered 
small  entities  because  many  of  these 
entities  are  wireline  carriers  with  more 
than  1500  employees  (see  NAICS  Code 
517110,  13  CFR  parts  121-201).  Thus, 
very  few,  if  any,  small  entities  would  be 
affected  by  this  Order.  Elimination  of 
the  call-back  policy  will  be  beneficial 
for  both  large  and  small  entities.  The 
Commission's  Order  is  pro-competitive 
and  will  provide,  for  both  large  and 
small  entities,  lower  prices,  new  afrd 
better  products  and  services,  and  greater 
consumer  choices.  In  addition,  the 
Commission  will  maintain  an  on-going 
public  file  to  inform  both  large  and 
small  carriers  about  the  legality  of  call- 
back in  foreign  coimtries.  The  public 
file  will  enable  all  entities  to  note  which 
foreign  governments  have  notified  the 
Commission  that  call-back  is  illegal  in 
their  countries. 

Therefore,  we  certify  that  eliminating 
the  call-back  policy  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Ordering  Clauses 

7.  Accordingly,  pursuant  to  sections 
1,  4  (j)(-j),  201(b),  214,  303(r),  and  403 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i)(j). 
201(b),  214,-303(r),  and  403,  this  Order 
is  hereby  adopted. 

8.  The  condition  placed  on 
international  Section  214  authorizations 
regarding  the  provision  of  international 
call-back  services  through  the  use  of 
uncompleted  call-signaling,  is  hereby 
removed  from  all  existing  Section  214 
authorizations. 

9.  The  Commission's  Consumer  and 
Government  Affairs  Bureau's  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  including  the  final  regulatory 
flexibility  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deput}'  Secretary. 

(FR  Doc.  03-11847  Filed  5-13-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[WT  Docket  No.  02-57;  FCC  03-79] 

Repetitious  or  Conflicting  Applications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  hi  this  document  the  Federal 
Communications  Commission  (FCC) 
amends  its  rules  to  prohibit  the  filing  of 
any  repetitious  license  application  in 
the  Wireless  Radio  Services  within 
twelve  months  of  the  denial  or  dismissal 
with  prejudice  of  a  substantially  similar 
application.  This  amendment  simplifies 
and  clarifies  the  prohibition  against 
repetitious  applications.  This  action  is 
intended  to  promote  the  most  efficient 
use  of  the  FCC's  resources  by  preventing 
the  filing  of  repetitious  applications  and 
barring  applicants  from  initiating 
reexamination  of  such  matters  within  a 
short  time  after  a  final  decision. 
DATES:  Effective  Jvme  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Waltonen,  Esq.,  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Report  and  Order, 
FCC  03-79,  adopted  on  April  9,  2003. 
and  released  on  April  16,  2003.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copv  contractor,  Qualex  International, 
445'l2th  Street,  SW.,  Room  CY-B402, 
Washingfon,  DC  20554.  The  full  text 
also  may  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmiUin@fcc.gov. 

1 .  In  this  Report  and  Order,  the  FCC 
amends  §  1.937  of  its  rules  to  prohibit 
the  filing  of  any  repetitious  license 
application  in  the  Wireless  Radio 
Services  within  twelve  months  of  the 
denial  or  dismissal  with  prejudice  of  a 
substantially  similar  application.  It  also 
streamlines  rule  barring  repetitious 
applications  by  combining  §  1.937(a) 
and  (b).  The  amendment  of  §  1.937  will 
simplify  and  clarify  prohibition  against 
repetitious  applications.  The  FCC 
believes  that  this  action  will  promote 
the  most  efficient 'use  of  it's  resources  by 
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preventing  the  filing  of  such 
applications  and  barring  applicants 
from  initiating  reexamination  of  such 
matters  within  a  short  time  after  final 
decision. 

Background 

2.  The  Commission's  Rules  have  long 
prevented  the  filing  of  repetitious 
license  applications.  Prior  to  1998,  the 
rules  barring  repetitious  license 
applications  were  set  forth  in  separate 
rule  parts  pertaining  to  each  of  the 
Wireless  Radio  Services.  These  rules 
generally  prohibited  the  filing  of  a 
repetitious  application  within  twelve 
months  of  the  denial  or  dismissal  with 
prejudice  of  a  substantially  similar 
application.  In  1998,  the  Commission 
consolidated  its  licensing  rules  for  all 
Wireless  Radio  Services,  and  enacted 
§  1.937  to  replace  its  prior  service- 
specific  rules  on  the  filing  of  repetitious 
or  conflicting  applications.  Section 
1.937  provides, 

(a)  Where  the  Commission  has,  for 
any  reason,  dismissed  an  application  for 
a  new  station  or  for  any  modification  of 
services  or  facilities  with  prejudice,  or 
revoked  the  license  for  a  radio  station  in 
the  Wireless  Radio  Services,  the 
Commission  will  not  consider  a  like  or 
new  application  involving  service  of  the 
same  kind  to  substantially  the  same  area 
by  substantially  the  same  applicant,  its 
successor  or  assignee,  or  on  behalf  of  or 
for  the  benefit  of  the  original  parties  in 
interest,  until  after  the  lapse  of  12 
months  from  the  effective  date  of  final 
Commission  action. 

(b)  If  an  applicant  has  been  afforded 
an  opportunity  for  a  hearing  with 
respect  to  an  application  for  a  new 
station  or  an  enlargement  of  service 
area,  and  the  Commission  has,  after 
hearing  or  default,  denied  the 
application  or  dismissed  it  with 
prejudice,  the  Commission  will  not 
consider  a  like  application  for  service  of 
the  same  type  to  the  same  area  by  that 
applicant,  or  by  its  successor  or 
assignee,  or  on  behalf  of  or  for  the 
benefit  of  the  parties  in  interest  to  the 
original  application,  until  after  the  lapse 
of  12  months  from  the  effective  date  of 
final  Commission  action  on  the  original 
application. 

fc)  If  an  appeal  has  been  taken  from 
the  action  of  the  Commission  denying  a 
particular  application,  a  like  application 
for  service  of  the  same  type  to  the  same 
area,  in  whole  or  in  part,  filed  by  that 
applicant  or  by  its  successor  or  assignee, 
or  on  behalf  or  for  the  benefit  of  the 
parties  in  interest  to  the  original 
application,  will  not  be  considered  until 
the  final  disposition  of  such  appeal.     • 

(d)  While  an  application  is  pending, 
any  subsequent  inconsistent  or 


conflicting  application  submitted  by,  on 
behalf  of,  or  for  the  benefit  of  the  same 
applicant,  its  successor  or  assignee  will 
not  be  accepted  for  filing.  Section  1.937 
and  its  antecedents  were  adopted  to 
achieve  sound  administrative  process  by 
barring  applicants  from  immediately  re- 
litigating  matters  already  decided. 

3.  On  March  20,  2002,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making,  67  FR  34651, 
May  15,  2002,  in  which  it  proposed  to 
amend  §  1.937  to  clarify  that  the 
prohibition  on  repetitive  applications 
applies  to  all  types  of  license 
applications  (i.e.,  new  applications  and 
renewal  applications),  and  applies 
equally  to  all  dispositive  actions, 
including  dismissals  with  prejudice, 
denials,  and  revocations.  Comments 
were  filed  by  the  American  Mobile 
Telecommimications  Association,  Inc. 
(AMTA).  AMTA  supports  the 
Commission's  effort  to  simplify  its  rules, 
but  cautions  the  Commission  to  do  so 
carefully  so  as  not  to  apply  the  sanction 
to  applications  dismissed  without 
prejudice. 

Procedural  Matters 

A.  Regulatory  Flexibility  Act  Analyses 

4.  The  FCP,  pursuant  to  5  U.S.C. 
605(b)  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  piupose  of  this  Report  and  Order  is 
to  prohibit  the  filing  of  applications  for 
radio  station  licenses  within  twelve 
months  of  the  denial  of  a  substantially 
similar  application.  This  change  is  made 
to  promote  the  most  efficient  use  of  the 
FCC's  resources  by  preventing  the 
immediate  filing  of  repetitious 
applications.  The  FCC  has  analyzed  the 
information  submitted  during  the 
comment  period  and  the  proposed  rule 
change  does  not  impose  any  additional 
compliance  burden  on  small  entities 
regulated  by  the  FCC.  Accordingly,  we 
certify,  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  that 
the  rule  change  established  in  this 
Report  and  Order  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities,  as 
that  term  is  defined  by  the  RFA.  The 
FCC's  Office  of  Public  Affairs,  Reference 
Operations  Division,  shall  send  a  copy 
of  this  Report  and  Order,  including  this 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  the 
RFA.  We  shall  also  pubhsh  a  copy  of 
this  certifisation  in  the  Federal  Register. 


B.  Paperwork  Reduction  Act 

5.  This  Report  and  Order  does  not 
contain  either  a  proposed  or  modified 
information  collection. 

Ordering  Clauses 

6.  Pursuant  to  sections  4(i),  303(r), 
and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  403,  this  Report  and  Order  is 
hereby  adopted. 

7.  The  rules  set  forth  in  the  rule 
changes  ivi77  become  effective  June  13, 
2003. 

8.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order  including  the 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procediue.  Radio,  and  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Dep  u  ty  Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble  the  FCC  amends  47  CFR  part 
1  as  follows: 

■  1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  ISl,  154(1),  154(j), 
155.  225,  303(r).  309  and  325(e). 

■  2.  Section  1.937  is  amended  by 
revising  paragraph  (a),  removing  and 
reserving  paragraph  (b)  and  revising 
paragraph  (c)  to  read  as  follows: 

§  1 .937    Repetitious  or  conflicting  ^ 

applications. 

(a)  Where  the  Commission  has,  for 
any  reason,  dismissed  with  prejudice  or 
denied  any  license  application  in  the 
Wireless  Radio  Services,  or  revoked  any 
such  license,  the  Commission  will  not 
consider  a  like  or  new  application 
involving  service  of  the  same  kind  to 
substantially  the  same  area  by 
substantially  the  same  applicant,  its 
successor  or  assignee,  or  on  behalf.of  or 
for  the  benefit  of  the  original  parties  in 
interest,  until  after  the  lapse  of  12 
months  from  the  effective  date  of  final 
Commission  action. 

(b)  [Reserved] 

(c)  If  an  appeal  has  been  taken  from 
the  action  of  the  Commission  dismissing 
with  prejudice  or  denying  any 
Implication  in  the  Wireless  Radio 
Services,  or  if  the  application  is 
subsequently  designated  for  hearing,  a 
like  application  for  service  of  the  same 
type  to  the  same  area,  in  whole  or  in 
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part,  filed  by  that  applicant  or  by  its 
successor  or  assignee,  or  on  behalf  or  for 
the  benefit  of  the  parties  in  interest  to 
the  original  application,  will  not  be 
considered  until  the  final  disposition  of 
such  appeal. 
***** 

[FR  Doc.  03-11964  Filed  5-13-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  99-200;  CC  Docket  No.  96- 
98;  FCC  00-104] 

Numbering  Resource  Optimization; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  docitment  contains  a 
correction  to  a  final  regulation  (47  CFR 
52.15(f)(l)(ii))  published  in  the  Federal 
Register  on  June  16,  2000  (65  FR  37703). 
The  regulation  related  to  the  maximum 
amount  of  days  that  numbers  previously 


S  ' 


assigned  to  business  and  residential 
customers  could  be  aged.  Inadvertently, 
the  number  "360,"  instead  of  "365," 
was  included  in  that  regulation  as  the 
maximmn  amoimt  of  days  that  niunbers 
previously  assigned  to  business 
customers  could  be  aged. 
DATES:  Effective  May  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Gorny,  Attorney-Advisor, 
Telecommimications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400  or  e-mail  at 
jgomy@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Jime  16,  2000,  the  Federal 
Commimications  Commission 
published  in  the  Federal  Register  (65 
FR  37703)  a  dociunent  amending 
section  52.15(f)  of  its  rules  to  include 
new  information  collection 
requfrements.  Inadvertently,  the  number 
"360,"  instead  of  "365,"  was  placed  in 
section  52.15(f)(l)(ii)  as  the  maximum 
amount  of  days  that  a  niunber 
previously  assigned  to  a  business 
customer  could  be  aged.  This  document 
corrects  paragraph  (f)(l)(ii)  of  that  rule. 


List  of  Subiects  in  47  CFR  Part  52 

Communications  common  carriers, 
Telecommunications,  Telephone. 

■  Accordingly,  47  CFR  part  52  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  52— NUMBERING 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sections  1,  2.  4.  5,  48  Stat.  1066, 
as  amended:  47  U.S.C.  151,  152,  154,  155 
unless  otherwise  noted.  Interpret  or  apply 
Sees.  3,  4,  201-05,  207-09,  218,  225-7,  251- 
2,  271  and  332.  48  Stat.  1070,  as  amended, 
1077;  47  U.S.C.  153,  154,  201-205,  207-09. 
218,  225-7,  251-2,  271  and  332  unless 
otherwise  noted. 

§52.15    [Corrected]    . 

■  2.  In  §52.15,  paragraph  (f)(l)(ii),  in  the 
last  sentence,  remove  the  number  "360" 
and  add,  in  its  place,  "365." 

Federal  Communications  Commission. 

WilUam  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-11963  Filed  5-13-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
.  contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  tlie  Secretary 

14  CFR  Parts  255  and  399 

[Docket  Nos.  OST-97-2881,  OST-97-3014, 
OST-98-^775,  and  OST-99-58881 

RIN2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations;  Statements  of  General 
Policy 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation; 
ACTION:  Notice  of  public  hearing. 

summary:  On  Thursday,  May  22,  2003, 
at  9:30  a.m.,  the  Department  will 
conduct  a  public  hearing  on  its  pending 
rulemaking  on  computer  reservations 
systems  (CRSs).  The  public  hearing  will 
be  held  at  the  Marriott  at  Metro  Center, 
775  12th  Street,  NW.,  Washington,  DC. 
DATES:  The  hearing  will  be  held  on 
Thursday,  May  22,  2003  at  9:30  a.m. 
Notices  from  those  who  wish  to 
participate  in  the  hearing  must  be 
submitted  as  soon  as  possible. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Mariott  at  Metro  Center,  775,  12th 
St.  NW..  Washington,  DC.  Notices  of 
intent  to  participate  must  be  marked 
with  the  docket  number,  OST-97-2881, 
and  should  be  submitted  by  only  one  of 
the  following  means: 

(1)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone- number  is  202-366- 
9329. 

(2)  Electronically  through  the  Web 
site  for  the  Docket  Management 'System 
at  http://dms.dot.gov. 

(3)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 


Counsel,  400  Seventh  St..  SW.. 
Washington.  DC  20590.  (202)  366-^731. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  conducting  a  rulemaking 
to  determine  whether  its  rules  governing 
CRS  operations,  14  CFR  Part  255. 
remain  necesseuy  and.  if  so.  whether  the 
current  rules  are  effective.  We  issued  a 
notice  of  proposed  rulemaking  that  set 
forth  our  tentative  proposals  regarding 
the  existing  rules  and  our  tentative 
belief  that  we  should  not  extend  the 
rules  to  cover  the  sale  of  airline  tickets 
through  the  Internet.  67  FR  69366 
(November  15,  2002).  We  have  given  all 
interested  persons  the  opportunity  to 
file  comments  and  reply  comments  and 
established  a  lengthy  comment  period 
totaling  more  than  six  months. 
However,  we  have  decided  that  a  public 
hearing  where  interested  persons  may 
express  their  views  on  the  major  issues 
would  also  be  useful.  We  are  therefore 
holding  such  a  hearing  on  May  22.  We 
have  chosen  to  hold  the  hearing  before 
the  end  of  the  comment  period,  which 
we  have  extended  to  June  9,  so  that 
interested  persons  can  address  points 
raised  at  the  hearing  in  their  reply 
comments.  98  FR  24896  (May  9,  2003). 
In  addition,  holding  the  hearing  before 
the  end  of  the  comment  period  will 
enable  us  to  invite  both  participants  in 
the  hearing  and  other  commenters  to 
discuss  specific  points  in  their  reply 
conunents. 

The  presiding  official  will  be  Michael 
Reynolds,  the  Deputy  Assistant 
SRcretary  for  Aviation  and  International 
Affairs.  Participants  will  have  the 
opportunity  to  present  a  statement  of 
their  views  on  the  issues.  Our  presiding 
officer  may  ask  questions  on  factual, 
policy,  and  legal  issues.  If  a  participant 
appearing  on  behalf  of  a  firm  or 
organization  is  not  familiar  with  all  of 
the  issues,  that  person  can  bring 
someone  who  can  answer  questions. 
The  hearing  will  not  serve  as  a  forum 
where  speakers  may  cross-examine 
other  commenters  or  Department 
officials  and  staff  members.  We  have 
previously  explained  why  a  hearing 
with  cross-examination  would  be 
neither  particularly  useful  nor 
consistent  with  our  intent  to  complete 
this  rulemaking  as  promptly  as  possible. 
68  FR  12883,  12884  (March  18,  2003). 

Persons  who  wish  to  speak  at  the 
hearing  should  submit  requests  to  us  as 
soon  as  possible  in  Docket  OST-97- 
2881.  the  principal  docket  for  this 


proceeding.  To  help  us  organize  the 
hearing,  each  notice  should  state 
generally  which  issues  the  person  plans 
to  address.  Each  person  should  also 
provide  an  E-mail  address  or  phone 
number  so  that  if  necessary  we  may 
provide  additional  information  on 
procedures  during  the  last  few  days 
before  the  hearing. 

In  view  of  our  decision  to  limit  the 
hearing  to  one  day  and  the  likelihood 
that  a  number  of  persons  will  wish  to 
speak,  we  are  limiting  the  time  for  each 
speaker  and  the  number  of  persons  who 
may  speak.  We  cxu-rently  plan  to  allow 
people  to  speak  on  a  first-come,  first- 
served  basis,  based  on  the  time  of  our 
receipt  of  their  submission  of  their 
notice  of  their  wish  to  participate.  Only 
one  person  from  each  individual  firm, 
trade  association,  or  other  group  will  be 
allowed  to  speak,  except  as  necessary  to 
answer  questions  from  the  presiding 
official.  To  ensure  a  balance  of  views 
and  interests,  we  may  choose  to  include 
some  persons  with  divergent  views  in 
addition  to  the  first  requesters.  Persons 
who  are  unable  to  speak  at  the  heeuing 
may,  of  course,  present  their  views  on 
the  issues  (and  on  statements  made  at 
the  hearing)  in  their  reply  comments. 

After  we  obtain  the  notices  from 
persons  wishing  to  participate,  we  will 
provide  more  detailed  information  on 
the  procedures  for  the  hearing  and  the 
time  available  for  each  speaker. 

The  hearing  will  be  most  beneficial  to 
us  if  participants  focus  on  the  following 
specific  issues: 

Whether  rules  governing  system 
operations  are  still  necessary,  and.  if  so. 
whether  they  should  cover  all  systems, 
only  systems  ovimed  or  marketed  by 
airlines,  or  both  systems  and  Internet 
distribution  channels  that  may  be 
comparable  to  the  systems. 

Whether  the  mandatory  participation 
rule  and  the  rule  prohibiting 
discriminatory  booking  fees  (sections 
255.6(a)  and  255.7  of  the  current  rules) 
should  be  eliminated  or  modified. 

Whether  the  rules  should  restrict 
which  marketing  and  booking  data 
generated  by  the  systems  can  be 
obtained  by  airlines. 

Whether  and  how  rules  should 
restrict  the  systems'  travel  agency 
contract  practices. 

Each  participant  at  the  hearing, 
however,  may  choose  which  issties  to 
discuss  and  may  address  other  issues  if 
he  or  she  wishes. 
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Seating  is  restricted  to  about  150 
people.  If  more  people  appear  them  can 
be  accommodated,  the  first  ones  to 
arrive  will  be  seated.  We  plan  to  prepare 
a  record  of  the  hearing  and  place  it  in 
the  docket  for  this  rulemaking,  so  that 
anyone  who  is  imable  to  attend  the 
hearing  can  learn  what  was  said. 

Any  person  who  wishes  to  have  a  sign 
language  interpreter  present  at  the 
hearing  should  so  advise  us  by  Monday. 
May  19.  so  that  we  may  make  the 
necessary  arrangements. 

Finally,  Sabre  on  its  own  initiative 
has  filed  a  document  stating  its  views 
on  when  a  hearing  should  be  held  and 
how  it  should  be  organized.  Other 
commenters  have  filed  responses 
supporting  or  opposing  Sabre's 
proposals.  We  have  reviewed  these 
documents  and  determined  that  the 
hearing  procedures  and  timing  set  forth 
in  this  notice  will  best  suit  our  purpose 
of  supplementing  the  record  without 
delaying  a  final  decision.  The 
opportunity  to  submit  comments  and 
reply  comments  will  give  all  interested 
persons  the  ability  to  set  forth  in  detail 
their  positions  on  the  factual,  legal,  and 
policy  issues  presented  in  this 
proceeding.  As  some  of  the  commenters 
requested,  however,  we  have  extended 
the  reply  comment  period  to  Jime  9. 
That  will  give  interested  persons 
additional  time  for  their  preparation  of 
reply  comments  and  their  participation 
in  the  hearing. 

Issued  in  Washington,  DC,  on  May  9,  2003. 
Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  03-12072  Filed  5-12-03;  2:32  pm] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 13007-99] 
BIN  154&-AU98 

Obligations  of  States  and  Political 
Subdivisions 

AGENCY:  hitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  on  the  definition 
of  private  activity  bond  applicable  to 
tax-exempt  bonds  issued  by  State  and 
local  governments.  These  regulations 
affect  issuers  of  tax-exempt  bonds  and 
provide  needed  guidance  for  applying 


the  private  activity  bond  restrictions  to 
refunding  issues.  This  document  also 
contains  a  notice  of  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  August  19,  2003. 
Outlines  of  topics  to  be  discussed  at  the 
public  bearing  scheduled  for  September 
9.  2003.  at  10  a.m..  must  be  received  by 
Aiigust  19,  2003. 
ADDRESSES:  Send  submissions  to 
CC:PA:RU  (REG-113007-99),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:RU  (REG-113007-99), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  to  the  IRS  Internet  site  at 
www.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  IRS  Auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Gary  W. 
Bomholdt.  (202)  622-3980;  concerning 
submissions  and  the  hearing.  Treena 
Garrett.  (202)  622-7180  (not  toll-free 
niunbers).  ' 

SUPPLEMENTARY  INFORMATION: 
Background 

In  general,  under  section  103  of  the 
Internal  Revenue  Code  (Code),  gross 
income  does  not  include  the  interest  on 
cmy  State  or  local  bond.  However,  this 
exclusion  does  not  apply  to  private 
activity  bonds  (other  than  certain 
qualified  bonds).  Section  141(a)  defines 
a  private  activity  bond  as  any  bond 
issued  as  part  of  an  issue  that  meets 
either  (1)  the  private  business  use  test  in 
section  141(b)(1)  and  th^  private 
security  or  payment  test  in  section 
141(b)(2)  (the  private  business  tests)  or 
(2)  the  private  loan  financing  test  in 
section  141(c)  (the  private  business  tests 
and  the  private  loan  financing  test  are 
referred  to  collectively  as  the  "private 
activity  bond  tests"). 

The  private  business  use  test  is  met  if 
more  than  10  percent  of  the  proceeds  of 
an  issue  are  to  be  used  for  any  private 
business  use.  Section  141(b)(6)  defines 
private  business  use  as  use  directly  or 
indirectly  in  a  trade  or  business  that  is 
carried  on  by  any  person  other  than  a 
governmental  unit. 

The  private  security  or  payment  test 
is  met  if  the  payment  of  the  principal  of, 
or  the  interest  on,  more  than  10  percent 
of  the  proceeds  of  an  issue  is  directly  or 
indirectly  (1)  secured  by  an  interest  in 


property  used  or  to  be  used  for  a  private 
business  use,  (2)  secured  by  an  interest 
in  payments  in  respect  of  such  property, 
or  (3)  to  be  derived  from  payments, 
whether  or  not  to  the  issuer,  in  respect 
of  property,  or  borrowed  monej?,  used  or 
to  be  used  for  a  private  business  use. 

The  private  loan  financing  test  is 
satisfied  if  more  than  the  lesser  of  $5 
million  or  5  percent  of  the  proceeds  of 
an  issue  are  to  be  used  to  make  or 
finance  loans  to  persons  other  than 
goveromental  units. 

In  1994.  proposed  regulations  (FI-72- 
68)  were  published  in  the  Federal 
Register  (59  FR  67658)  (the  1994 
Proposed  Regidations)  to  provide 
guidance  under  the  Code  with  respect  to 
the  application  of  the  private  activity 
bond  tests.  Generally,  the  1994 
Proposed  Regulations  provide  that  the 
private  business  use  of  a  facility  is  equal 
to  the  greatest  percentage  of  private 
business  use  of  that  facility  for  any  one 
year  period  dining  the  term  of  the 
bonds.  The  amount  of  private  security 
or  private  payments  is  determined  by 
comparing  the  present  value  of  the 
private  security  or  private  payments  to 
the  present  value  of  the  debt  service  to 
be  paid  over  the  term  of  the  issue,  using 
the  bond  yield  as  the  discount  rate. 

With  respect  to  refunding  issues,  the 
1994  Proposed  Regidations  provide  that 
the  determination  of  whether  a 
refunding  issue  satisfies  either  the 
private  business  tests  or  the  private  loan 
financing  test  is  made  without  regard  to 
whether  the  prior  issue  satisfied  those 
tests.  In  general,  under  the  1994 
Proposed  Regulations,  the  private 
business  tests  and  the  private  loan 
financing  test  are  applied  to  a  refunding 
issue  by  treating  the  proceeds  of  the 
refunding  issue  as  used  for  the  same 
pmposes  as  the  proceeds  of  the  prior 
issue,  but  disregarding  any  use  of  the 
property  financed  with  the  prior  issue 
that  occurred  before  the  issue  date  of  the- 
refunding  issue.  In  addition,  in  applying 
the  private  business  tests  to  a  refunding 
issue  under  the  1994  Proposed 
Regulations,  an  issuer  may  treat  the 
refunding  issue  as  a  continuation  of  the 
prior  issue. 

On  January  16,  1997,  final  regulations 
(TD  8712)  relating  to  the  definition  of 
private  activity  bond  and  related  rules 
under  sections  103,  141, 142.  144.  145, 
147,  148,  and  150  were  published  in  the 
Federal  Register  (62  FR  2275)  (the  Final 
Regulations).  Under  the  Final 
Regulations,  the  amount  of  private 
business  use  of  property  financed  by  an 
issue  is  equal  to  the  average  percentage 
of  private  business  use  of  that  property 
diuing  a  defined  measurement  period. 
The  measurement  period  begins  on  the 
later  of  the  issue  date  of  the  issue  or  the 
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date  that  the  property  is  placed  in 
service  and  ends  on  the  earlier  of  the 
last  date  of  the  reasonably  expected 
economic  life  of  the  property  or  the 
latest  maturity  date  of  any  bond  of  the 
issue  financing  the  property 
(determined  without  regard  to  any 
optional  redemption  dates).  The  Final 
Regulations  retain  the  basic  approach  in 
the  1994  Proposed  Regulations  relating 
to  the  measurement  of  private  security 
and  private  payments. 

The  Final  Regulations  reserve 
§  1.141-13  for  rules  regarding  the 
application  of  the  private  business  tests 
and  the  private  loan  financing  test  to 
refunding  issues.  This  document 
amends  the  Income  Tax  Regulations  (26 
CFR  part  1)  under  section  141  by 
proposing  rules  on  the  application  of 
the  private  business  tests  and  the 
private  loan  financing  test  to  refunding 
issues.  This  document  also  amends  the 
Income  Tax  Regulations  under  sections 
145,  149  and  150  by  proposing  rules  on 
certain  related  matters.  These 
regulations  are  published  as  proposed 
regulations  (the  proposed  regulations)  to 
provide  an  opportunity  for  public 
review  and  comment. 


Explanation  of  Provisions 

A.  Application  of  Private  Activity  Bond 
Tests  to  Refunding  Issues 

1 .  In  General 

The  proposed  regulations  provide 
that,  in  general,  a  refunding  issue  and  a 
prior  issue  are  tested  separately  under 
section  141.  Thus,  the  determination  of 
whether  a  refunding  issue  consists  of 
private  activity  bonds  generally  does  not 
depend  on  whether  the  prior  issue 
consists  of  private  activity  bonds. 

The  proposed  regulations  apply  to 
determine  whether  a  refunding  issue 
satisfies  the  private  business  tests  or  the 
private  loan  financing  test,  but  do  not 
impact  the  methodology  used  to 
determine  whether  the  prior  issue 
satisfies  those  tests.  For  example, 
following  a  refunding,  the  private 
business  use  test  continues  to  apply  to 
a  prior  issue  based  on  the  measurement 
period  for  the  prior  issue. 

2.  Allocation  of  Proceeds 

The  proposed  regulations  provide 
that,  in  applying  the  private  business 
tests  and  the  private  loan  financing  test 
to  a  refunding  issue,  the  proceeds  of  the 
refunding  issue  are  allocated  to  the 
same  purpose  investments  (including 
any  private  loan  imder  section  141(c)) 
and  expenditures  as  the  proceeds  of  the 
prior  issue. 


3.  Measurement  of  Private  Business  Use 

The  proposed  regulations  generally 
provide  that  the  amount  of  private 
business  use  of  a  refunding  issue  is 
determined  based  on  the  separate 
measurement  period  for  the  refunding 
issue  under  §  1.141-3(g)  (for  example, 
without  regard  to  any  private  business 
use  that  occurred  before  the  issue  date 
of  the  refunding  issue).  Thus,  for 
instance,  if  an  issuer  refunds  a  taxable 
bond  or  an  exempt  facility  bond,  any 
private  business  use  of  the  refinanced 
facilities  before  the  issue  date  of  the 
refunding  issue  is  disregarded  in 
applying  the  private  business  use  test  to 
the  refunding  issue. 

In  the  case  of  a  refunding  issue  that 
refunds  a  prior  issue  of  governmental 
bonds,  however,  the  amount  of  private 
business  use  is  generally  determined 
based  on  a  combined  measurement 
period.  For  purposes  of  the  proposed 
regulations,  a  governmental  bond  is  any 
bond  that,  when  issued,  purported  to  be 
either  a  governmental  bond,  as  defined 
in  §1.150-l(b),  or  a  qualified  501(c)(3) 
bond,  as  defined  in  section  145(a).  The 
combined  measurement  period  is  the 
period  that  begins  on  the  first  day  of  the 
measiirement  period  (as  defined  in 
§  1.141-3(g))  for  the  prior  issue  (or  the 
first  issue  of  governmental  bonds  in  the 
case  of  a  series  of  refundings  of 
governmental  bonds)  and  ends  on  the 
last  day  of  the  measurement  period  for 
the  refunding  issue. 

As  an  alternative  to  the  combined 
measurement  period  approach,  the 
proposed  regulations  permit  issuers  to 
measure  private  business  use  based  on 
the  separate  measurement  period  of  the 
refunding  issue,  but  only  if  the  prior 
issue  of  governmental  bonds  does  not 
satisfy  the  private  business  use  test 
diu-ing  a  shortened  measurement  period. 
The  shortened  measurement  period 
begins  on  the  first  day  of  the 
measurement  period  of  the  prior  issue 
(or  the  first  issue  of  governmental  bonds 
in  the  case  of  a  series  of  refundings  of 
governmental  bonds)  and  ends  on  the 
issue  date  of  the  refunding  issue. 
Whether  a  prior  issue  satisfies  the 
private  business  use  test  during  the 
shortened  measurement  period  is 
determined  based  on  the  actual  use  of 
proceeds,  without  regard  to  the 
reasonable  expectations  test  of  §  1.141- 
2(d). 

4.  Measurement  of  Private  Security  and 
Private  Payments 

If  the  amount  of  private  business  use 
is  determined  based  on  the  separate 
measurement  period  for  the  refunding 
issue,  then  the  amount  of  private 
security  and  private  payments  allocable 


to  the  refunding  issue  is  determined 
under  §  1.141-4  by  treating  the 
refunding  issue  as  a  separate  issue.  On 
the  other  hand,  if  the  amount  of  private 
business  use  is  determined  based  on  a 
combined  measiu-ement  period,  then  the 
amount  of  private  security  and  private 
payments  allocable  to  the  refunding 
issue  is  determined  under  §  1.141-4  by 
treating  the  refunding  issue  and  all 
earlier  issues  taken  into  account  in 
determining  the  combined  measurement 
period  as  a  combined  issue.  The 
proposed  regulations  contain  specific 
rules  for  determining  the  present  value 
of  the  debt-service  on,  and  the  private 
security  and  private  payments  allocable 
to,  a  combined  issue. 

The  proposed  regulations  also  permit 
an  issuer  to  use  the  yield  on  a  prior 
issue  of  governmental  bonds  to 
determine  the  present  value  of  private 
security  or  private  payments  under 
arrangements  that  were  not  entered  into 
in  contemplation  of  the  refunding  issue. 
For  this  purpose,  any  arrangement  that 
was  entered  into  more  than  one  year 
before  the  issue  date  of  the  refunding 
issue  will  be  treated  as  not  entered  into 
in  contemplation  of  the  refunding  issue. 

5.  Multipurpose  Issue  Allocations 

Section  1.148-9(H)  permits  an  issuer 
to  treat  the  portion  of  a  multipurpose 
issue  allocable  to  a  separate  purpose  as 
a  separate  issue  for  certain  of  the 
arbitrage  provisions  of  section  148.  The 
proposed  regulations  allow  an  issuer  to 
apply  §  1.148-9(h)  to  a  multipurpose 
issue  for  certain  purposes  imder  section 
141.  An  allocation  will  not  be 
reasonable  for  this  purpose  if  it  achieves 
more  favorable  results  under  section  141 
than  could  be  achieved  with  actual 
separate  issues.  In  addition,  allocations 
under  the  proposed  regulations  and 
§  1.148-9(h)  must  be  consistent  for 
purposes  of  sections  141  and  148.  The 
proposed  regulations  do  not  permit 
allocations  for  purposes  of  section 
141(c)(1)  (relating  to  the  private  loan 
financing  test)  or  section  141(d)(1) 
(relating  to  certain  restrictions  on 
acquiring  nongovernmental  output 
property).  < 

6.  Application  of  Reasonable 
Expectations  Test  to  Certain  Refunding 
Bonds 

Section  1.141-2(d)  of  the  Final 
Regulations  provides  that  an  issue 
consists  of  private  activity  bonds  if  the 
issuer  (1)  reasonably  expects,  as  of  the 
issue  dale,  that  the  issue  will  meet 
either  the  private  business  tests  or  the 
private  loan  financing  test,  or  (2)  takes 
a  deliberate  action,  subsequent  to  the 
issue  date,  that  causes  the  conditions  of 
either  the  private  business  tests  or  the 
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private  loan  financing  test  to  be 
satisfied.  In  general,  a  deliberate  action 
is  any  action  taken  by  the  issuer  that  is 
within  its  control. 

The  proposed  regulations  provide  that 
an  action  diat  would  otherwise  cause  a 
refunding  issue  to  satisfy  the  private 
business  tests  or  the  private  loan 
financing  test  is  not  taken  into  account 
under  the  reasonable  expectations  test 
of  §  1.141-2(d)  if  (1)  the  action  is  not  a 
deliberate  action  within  the  meaning  of 
§  1.141-2(d)(3),  and  (2)  the  weighted 
average  maturity  of  the  refunding  bonds 
is  not  greater  than  the  remaining 
weighted  average  maturity  of  the  prior 
bonds. 

B.  Treatment  of  Issuance  Costs 
Financed  by  Prior  Issue  of  Qualified 
501(c)(3)  Bonds 

Under  the  Final  Regulations,  the  use 
of  proceeds  of  an  issue  of  qualified 
501(c)(3)  bonds  to  pay  issuance  costs  of 
the  issue  is  treated  as  a  private  business 
use.  The  proposed  regulations  provide 
that,  solely  for  purposes  of  applying  the 
private  business  use  test  to  a  refunding 
issue,  the  use  of  proceeds  of  the  prior 
issue  (or  any  earlier  issue  in  a  series  of 
refundings)  to  pay  issuance  costs  of  the 
prior  issue  (or  the  earlier  issue)  is 
treated  as  a  government  use. 

C.  Limitation  on  Advance  Refundings  of 
Private  Activity  Bonds 

Under  section  149(d)(2),  interest  on  a 
bond  is  not  excluded  ft'om  gross  income 
if  any  portion  of  the  issue  of  which  the 
bond  is  a  part  is  issued  to  advance 
refund  a  private  activity  bond  (other 
than  a  qualified  501(c)(3)  bond).  The 
proposed  regulations  provide  that,  for 
purposes  of  section  149(d)(2),  the  term 
private  activity  bond  includes  a 
qualified  bond  described  in  section 
141(e)  (other  than  a  qualified  501(c)(3) 
bond),  regardless  of  whether  the 
refunding  issue  consists  of  private 
activity  bonds  under  the  proposed 
regulations.  The  proposed  regulations 
also  provide  that,  for  purposes  of 
section  149(d)(2),  the  term  private     • 
activity  bond  does  not  include  a  taxable 
bond. 

Proposed  Efifective  Date 

The  proposed  regulations  will  apply 
to  bonds  that  are  (1)  sold  on  or  after  the 
date  of  publication  of  final  regulations 
under  §  1.141-13  in  the  Federal 
Register  and  (2)  subject  to  the  Final 
Regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 


regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regidations,  and  because  the 
regidations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu^uant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  conunent  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  schedided 
for  September  9,  2003,  at  10  a.m.  in  the 
IRS  Auditoriiun,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  lobby  more  than  30 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  August  19,  2003 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  amount  of  time  to 
be  devoted  to  each  topic  by  August  19, 
2003. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Comments  are  requested  on  all 
aspects  of  the  proposed  regulations.  In 
addition,  comments  are  specifically 
requested  on  the  application  of  the 
private  loan  financing  test  to  refunding 
issues. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Bruce  M.  Serchuk  and 
Gary  W.  Bomholdt,  Office  of  Chief 
Counsel  (Tax-exempt  and  Government 
Entities),  Internal  Revenue  Service  and 
Stephen  J.  Watson,  Office  of  Tax 
Legislative  Coimsel,  Department  of  the 
Treasury.  However,  other  personnel 
from  the  IRS  and  Treasiuy  Department 
participated  in  their  development. 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  p^  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1 .  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

2.  Section  1.141-0  is  amended  by 
adding  entries  to  the  table  in  numerical 
order  for  §§  1.141-13  and  1.141-15(j)  to 
read  as  follows: 

§  1 .141-0    Table  of  contents 


§1.141-13    Refunding  issues. 

(a)  In  general. 

(b)  Application  of  private  business 
use  test  and  private  loan  financing  test. 

(1)  Allocation  of  proceeds. 

(2)  Determination  of  amount  of 
private  business  use. 

(c)  Application  of  private  security  or 
payment  test. 

(1)  Separate  issue  treatment. 

(2)  Combined  issue  treatment. 

(3)  Special  rule  for  arrangements  not 
entered  into  in  contemplation  of  the 
refunding  issue. 

(d)  Multipurpose  issue  allocations. 

(1)  In  general. 

(2)  Exceptions. 

(e)  Application  of  reasonable 
expectations  test  to  certain  refunding 
bonds. 

(f)  Examples. 


§1.141-15    Effective  dates. 

***** 

(j)  Effective  dates  for  certain 
regulations  relating  to  refundings. 

***** 

3.  In  §  1.141-1,  paragraph  (b)  is 
amended  by  revising  the  definition  of 
governmental  bond  to  read  as  follows: 

§1.141-1    Definitions  and  rules  of  general 
application. 

***** 

Governmental  bond  has  the  same 
meaning  as  in  §  1.15(>-l(b),  except  that, 
for  purposes  of  §  1.141-13, 
governmental  bond  is  defined  in-. 
§1.141-13(b)(2)(iv). 
*        *        *        *        * 

4.  Section  1.141-13  is  added  to  read 
as  follows: 

§1.141-13    Refunding  Issues 

(a)  In  general.  Except  as  provided  in 
this  section,  a  refunding  issue  and  a 
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prior  issue  are  tested  separately  under 
section  141.  Thus,  the  determination  of 
whether  a  refunding  issue  consists  of 
private  activity  bonds  generally  does  not 
depend  on  whether  the  prior  issue 
consists  of  private  activity  bonds. 

(b)  Application  of  private  business  use 
test  and  private  loan  financing  test —  (1) 
Allocation  of  proceeds.  In  applying  the 
private  business  use  test  and  the  private 
loan  financing  test  to  a  refunding  issue, 
the  proceeds  of  the  refunding  issue  are 
allocated  to  the  same  expenditures  and 
purpose  investments  as  the  proceeds  of 
the  prior  issue. 

(2)  Determination  of  amount  of 
private  business  use — (i)  In  general. 
Except  as  provided  in  paragraph 
(b){2)(ii)  of  this  section,  the  amount  of 
private  business  use  of  a  refunding  issue 
is  determined  under  §  1.141-3(g),  based 
on  the  measurement  period  for  that 
issue  (for  example,  without  regard  to 
any  private  business  use  that  occurred 
prior  to  the  issue  date  of  the  refunding 
issue). 

(ii)  Refundings  of  governmental 
bonds.  In  applying  the  private  business 
use  test  to  a  refunding  issue  that  refunds 
a  prior  issue  of  governmental  bonds,  the 
amount  of  private  business  use  of  the 
refunding  issue  is  the  amount  of  private 
business  use — 

(A)  During  the  combined 
measurement  period;  or 

(B)  At  the  option  of  the  issuer,  during 
the  period  described  in  paragraph 
(b){2)(i)  of  this  section,  but  only  if, 
without  regard  to  the  reasonable 
expectations  test  of  §  1.141-2(d),  the 
prior  issue  does  not  satisfy  the  private 
business  use  test,  based  on  a 
measurement  period  that  begins  on  the 
first  day  of  the  combined  measurement 
period  and  ends  on  the  issue  date  of  the 
refunding  issue. 

(iii)  Combined  measurement  period. 
For  purposes  of  this  section,  the 
combined  measurement  period  is  the 
period  that  begins  on  the  first  day  of  the 
measurement  period  (as  defined  in 
§  1.141-3(g))  for  the  prior  issue  (or,  in 
the  case  of  a  series  of  refundings  of 
governmental  bonds,  the  first  issue  of 
governmental  bonds  in  the  series)  and 
ends  on  the  last  day  of  the  measurement 
period  for  the  refunding  issue. 

(iv)  Governmental  bond.  For  purposes 
of  this  section,  the  term  governmental 
bond  means  any  bond  that,  when 
issued,  purported  to  be  a  governmental 
bond,  as  defined  in  §  1.150-l(b),  or  a 
qualified  501(c)(3)  bond,  as  defined  in 
section  145(a). 

(v)  Special  rule  for  refundings  of 
qualified  501(c)(3)  bonds  with 
governmental  bonds.  For  purposes  of 
applying  this  paragraph  (b)(2)  to  a 
refunding  issue  that  refunds  a  qualified 


501(c)(3)  bond,  any  use  of  the  property 
refinanced  by  the  refunding  issue  before 
the  issue  date  of  the  refunding  issue  by 
a  501(c)(3)  organization  with  respect  to 
its  activities  that  do  not  constitute  an 
unrelated  trade  or  business  under 
section  513(a)  is  treated^s  government 
use. 

(c)  Application  of  private  security  or 
payment  test — (1)  Separate  issue 
treatment.  If  the  amount  of  private 
business  use  of  a  refunding  issue  is 
determined  based  on  the  measurement 
period  for  that  issue  in  accordance  with 
paragraph  (b)(2)(i)  or  (b)(2)(ii)(B)  of  this 
section,  then  the  amount  of  private 
security  and  private  payments  allocable 
to  the  refunding  issue  is  determined 
under  §  1.141-4  by  treating  the 
refunding  issue  as  a  separate  issue. 

(2)  Combined  issue  treatment.  If  the 
amount  of  private  business  use  of  a 
refunding  issue  is  determined  based  on 
the  combined  measurement  period  for 
that  issue  in  accordance  with  paragraph 
(b)(2){ii){A)  of  this  section,  then  the 
amount  of  private  security  and  private 
payments  allocable  to  the  refunding 
issue  is  determined  under  §  1.141-4  by 
treating  the  refunding  issue  and  all 
earlier  issues  taken  into  account  in 
determining  the  combined  measurement 
period  as  a  combined  issue.  For  this 
piupose,  the  present  value  of  the  private 
security  and  private  payments  is 
compared  to  the  present  value  of  the 
debt  service  on  the  combined  issue 
(other  than  debt  service  paid  with 
proceeds  of  any  refunding  bond). 
Present  values  are  computed  as  of  the 
issue  date  of  the  earliest  issue  taken  into 
account  in  determining  the  combined 
measurement  period  (the  earliest  issue). 
Except  as  provided  in  paragraph  (c)(3) 
of  this  section,  present  values  are 
determined  by  using  the  yield  on  the 
combined  issue  as  the  discount  rate. 
The  yield  on  the  combined  issue  is 
determined  by  taking  into  account 
payments  on  the  refunding  issue  and  all 
earlier  issues  taken  into  account  in 
determining  the  combined  measurement 
period  (other  than  payments  made  with 
proceeds  of  any  refunding  bond),  and 
based  on  the  issue  price  of  the  earliest 
issue.  In  the  case  of  a  partial  refunding, 
the  unrefunded  debt  service  is  not  taken 
into  account  in  determining  the  yield  on 
the  combined  issue. 

(3)  Special  rule  for  arrangements  not 
entered  into  in  contemplatio^of  the 
refunding  issue.  In  applying  fhe  private 
security  or  payment  test  to  a  refimding 
issue  that  refunds  a  prior  issue  of 
governmental  bonds,  the  issuer  may  use 
the  yield  on  the  prior  issue  to  determine 
the  present  value  of  private  security  and 
private  payments  under  arrangements 
that  were  not  entered  into  in 


contemplation  of  the  refunding  issue. 
For  this  purpose,  any  arrangement  that 
was  entered  into  more  than  1  year 
before  the  issue  date  of  the  refunding 
issue  is  treated  as  not  entered  into  in 
contemplation  of  the  refunding  issue. 

(d)  Multipurpose  issue  allocations — 
(1)  In  general.  For  purposes  of  section 
141,  imless  the  context  clearly  requires 
otherwise,  §  1.148-9(h)  applies  to 
allocations  of  multipurpose  issues  (as 
defined  in  §  1.148-l(b)),  including 
allocations  involving  the  refunding 
purposes  of  the  issue.  An  allocation  is 
not  reasonable  under  this  paragraph  (d) 
if  it  achieves  more  favorable  results 
under  section  141  than  could  be 
achieved  with  actual  separate  issues. 
Allocations  made  under  this  paragraph 
(d)  and  §  1.148-9(h)  must  be  consistent 
for  purposes  of  section  141  and  section 
148. 

(2)  Exceptions.  This  paragraph  (d) 
does  not  apply  for  purposes  of  sections 
141(c)(1)  and  141(d)(1). 

(e)  Application  of  reasonable 
expectations  test  to  certain  refunding 
bonds.  An  action  that  would  otherwise 
cause  a  refunding  issue  to  satisfy  the 
private  business  tests  or  the  private  loan 
financing  test  is  not  taken  into  account 
under  the  reasonable  expectations  test 
of§1.141-2(d)if— 

(1)  The  action  is  not  a  deliberate 
action  within  the  meaning  of  §  1.141- 
2(d)(3):  and 

(2)  The  weighted  average  maturity  of 
the  refunding  bonds  is  not  greater  than 
the  remaining  weighted  average 
matiuity  of  the  prior  bonds. 

(f)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  1 .  Measuring  private  business 
use.  In  2002,  Authority  A  issues  tax-exempt 
bonds  that  mature  in  2032  to  acquire  an 
office  building.  The  measurement  period  for 
the  2002  bonds  under  §  1.141-3(g)  is  30 
years.  At  the  time  A  acquires  the  building,  it 
enters  into  a  10-year  lease  with  a 
nongovernmental  person  under  which  the 
nongovernmental  person  will  use  5  percent 
of  the  building  in  its  trade  or  business  during 
each  year  of  the  lease  term.  In  2007.  A  issues 
bonds  to  refund  the  2002  bonds.  The  2007 
bonds  mature  on  the  same  date  as  the  2002 
bonds  and  have  a  measurement  period  of  25 
years  under  §  1.141-3(g).  Under  paragraph 
(b)(2)(ii)(A)  of  this  section,  the  amount  of 
private  business  use  of  the  proceeds  of  the 
2007  bonds  is  1.67  percent,  which  equals  the 
amount  of  private  business  use  during  the 
combined  measurement  period  (5  percent  of 
l/3rd  of  the  30-year  combined  measurement 
period).  In  addition,  the  2002  bonds  do  not 
satisfy  the  private  business  use  test,  based  on 
a  measurement  period  beginning  on  the  first 
day  of  the  measurement  period  for  the  2002 
bonds  and  ending  on  the  issue  date  of  the 
2007  bonds,  because  only  5  percent  of  the 
proceeds  of  the  2002  bonds  are  used  for  a 
private  business  use  during  that  period. 
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Thus,  under  paragraph  (b)(2)(ii)(B)  of  this 
section,  A  may  treat  the  amount  of  private 
business  use  of  the  2007  bonds  as  1  percent 
(5  percent  of  l/5th  of  the  25-year 
measurement  period  for  the  2007  bonds).  The 
2007  bonds  do  not  satisfy  the  private 
business  use  test. 

Example  2.  Combined  issue  yield 
computation,  (i)  On  January  1,  2000,  County 
B  issues  20-ypar  bonds  with  an  interest  rate 
of  8%  and  an  issue  price  of  $100  million.  The 
debt  service  payments  on  the  2000  bonds  are 
as  follows: 


Date 

Debt  service 

1/1/13 

10.306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 

1/1/14 

1/1/15 

1/1/16 

1/1/17 

1/1/18  .... 
1/1/19  .... 
1/1/20  .... 

$206,136,000 

Date 

Debt  service 

1/1/01  

$10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306,800 

1/1/02 

1/1/03 

1/1)104 

1A/05 

1/1/06 _.. 

1/1/07 

1/1/08 

1/1/09 

1/1/10 

1/1/11  

1/1/12 

(ii)  On  January  1,  2005,  B  issues  15- 
year  bonds  to  refund  all  of  the 
outstanding  2000  bonds.  The  2005 
bonds  have  an  interest  rate  of  6%  and 
an  issue  price  of  $93,250,000.  The  debt 
service  payments  on  the  2005  bonds  are 
as  follows: 


Date 

Debt  service 

1/1/09 

9.657,800 
9,657,800 
9,657,800 
9  657  800 

1/1/10 

1/1/11  

1/1/12 

1/1/13 

9.657,800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9.657,800 
9,657.800 
9,657,800 

1/1/14 

1/1/15 : 

1/1/16 

1/1/17 

1/1/18 ■ 

1/1/19  

1/1/20  .... 

- 

• 

$144,867,000 

Date 

Debt  service 

1/1/06 

$9,657,800 
9.657.800 
9,657,800 

1/1/07 

1/1/08  .... 

(iii)  For  purposes  of  determining  the 
amount  of  private  security  and  private 
payments  with  respect  to  the  2005 
bonds,  the  2005  bonds  and  the  2000 
bonds  are  treated  as  a  combined  issue 
under  paragraph  (c)(2)  of  this  section. 
The  yield  on  the  combined  issue  is 
7.5036  percent  per  year  compounded 
semiannually,  computed  as  follows: 


Date 


l/l/DO 
1/M)1 
1/1/02 
1/1/03 
1/1/04 
1/1/05 
1/1/06 
1/1/07 
1/1/08 
1/1/09 
1/1/10 
1/1/11 
1/1/12 
1/1/13 
1/1/14 
1/1/15 
1/1/16 
1/1/17 
1/1/18 
1/1/19 
1/1/20 


Unrefurxjed  new 

money  debt 

service 


$10,306,800 
10,306,800 
10,306,800 
10,306,800 
10,306.800 


RefurxJirig  debt 
service 


$51,534,000 


$9,657,800 
9,657,800 
9,657,800 
9,657,800 
9,657.800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9,657,800 
9.657,800 
9.657.800 


Total  debt  service 


$144,867,000 


$10,306,800 

10,306,800 

10,306,800 

10,306,800 

10,306.800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657.800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 

9,657,800 


Present  value  on 
1/1/00 


$196,401,000 


($100,000,000.00) 
9,574,857.71 
8,894,894.64 
8.263.219.48 
7.676,403.02 
7,131,259.62 
6,207,676.64 
5,766,835.53 
5,357,300.97 
4,976,849.70 
4,623,416.36 
4,295,082.25 
3,990,064  95 
3,706,708.59 
3,443,474.92 
3.198,934.91 
2,971,761.03 
2,760,720.01 
2,564,666.17 
2,382,535.18 
2,213.338.32 


0.00 


Example  3.  Refunding  taxable  t)onds  and 
qualified  bonds,  (i)  In  1999.  City  C  issues 
taxable  bonds  to  finance  the  construction  of 
a  facility  for  the  furnishing  of  water.  The 
bonds  are  secured  by  revenues  from  the 
facility.  The  facility  is  managed  pursuant  to 
a  management  contract  with  a 
nongovernmental  person  that  gives  rise  to 
private  business  use.  In  2007,  C  terminates 
the  management  contract  and  takes  over  the 
operation  of  the  facility.  In  2009.  C  issues 
bonds  to  refund  the  1999  bonds.  On  the  issue  • 
data  of  the  2009  bonds.  C  reasonably  expects 
that  the  facility  will  not  be  used  for  a  private 
business  use  during  the  term  of  the  2009 
bonds.  In  addition,  during  the  term  of  the 
2009  bonds,  the  facility  is  not  used  for  a 
private  business  use.  Under  paragraph 


(b)(2)(i)  of  this  section,  the  2009  bonds  do  not 
satisfy  the  private  business  use  test  because 
the  amount  of  private  business  use  is  based 
on  the  measurement  period  for  those  bonds 
and  therefore  does  not  take  into  account  any 
private  business  use  that  occurred  pursuant 
to  the  management  contract. 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  3,  except  that  the  1999 
bonds  are  issued  as  exempt  faciHty  bonds 
under  section  142(a)(4).  The  2009  bonds  do 
not  satisfy  the  private  business  use  test. 

Example  4.  Multipurpose  issue.  In  2001. 
State  D  issues  bonds  to  finance  the 
construction  of  two  oifice  buildings,  Building 
1  and  Building  2.  D  expends  an  equal  amount 
of  the  proceeds  on  each  building.  D  enters 
into  arrangements  that  result  in  8  percent  of 


Building  1  and  12  percent  of  Building  2  being 
used  for  a  private  business  use  during  the 
measurement  period  under  §  1.141-3(g). 
These  arrangements  result  in  a  total  of  10 
percent  of  the  proceeds  of  the  2001  bonds 
being  used  for  a  private  business  use.  In 
2006,  D  purports  to  allocate,  under  paragraph 
(d)  of  this  section,  an  equal  amount  of  the 
outstanding  2001  bonds  to  Building  1  and 
Building  2.  D  also  enters  into  another  private 
business  use  arrangement  with  respect  to 
Building  1  that  results  in  10  percent  of 
Building  1  being  used  for  a  private  business 
use  during  the  measurement  period.  An 
allocation  is  not  reasonable  under  paragraph 
(d)  of  this  section  if  it  achieves  more 
favorable  results  under  section  141  than 
could  be  achieved  with  actual  separate 
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issues.  D's  allocation  is  unreasonable 
because,  if  permitted,  would  result  in  more 
that  10  percent  of  the  proceeds  of  the  2001 
bonds  being  used  for  a  private  business  use. 

5.  Section  1.141-15  is  amended  by 
revising  paragraphs  (b)(1),  (c).  (d)  and 
(h)  and  adding  paragraph  (j)  to  read  as 
follows: 

§1.141-15    Effective  dates. 

***** 

(b)  Effective  Dates — (1)  In  general. 
Except  as  otherwise  provided  in  this 
section,  §§  1.141-0  through  1.141-6(a), 
1.141-9  through  1.141-12.  1.141-14, 
1.145-1  through  1.145-2(c),  and  the 
definition  of  bond  documents  contained 
in  §  1.1 50-1  (b)  (the  1997  regulations 
contained  in  26  CFR  Part  1,  revised  as 
of  April  1,  2003)  apply  to  bonds  issued 
on  or  after  May  16,  1997,  that  are  subject 
to  section  1301  of  the  Tax  Reform  Act 
of  1986  (100  Stat.  2602). 
***** 

(c)  Refunding  bonds.  Except  as 
otherwise  provided  in  this  section,  the 
1997  regulations  (contained  in  26  CFR 
Part  1,  revised  as  of  April  1,  2003)  do 
not  apply  to  any  bonds  issued  on  or 
after  May  16,  1997,  to  refund  a  bond  to 
which  those  regulations  do  not  apply 
unless — 

(1)  The  refunding  bonds  are  subject  to 
section  1301  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2602);  and 

(2)(i)  The  weighted  average  maturity 
of  the  refunding  bonds  is  longer  than — 

(A)  The  weighted  average  maturity  of 
the  refunded  bonds;  or 

(B)  In  the  case  of  a  short-term 
obligation  that  the  issuer  reasonably 
expects  to  refund  with  a  long-term 
financing  (such  as  a  bond  anticipation 
note),  120  percent  of  the  weighted 
average  reasonably  expected  economic 
life  of  the  facilities  financed;  or 

(ii)  A  principal  pvupose  for  the 
issuance  of  the  refunding  bonds  is  to 
make  one  or  more  new  conduit  loans. 

(d)  Permissive  application  of 
regulations.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  1997 
regulations  (contained  in  26  CFR  Part  1 , 
revised  as  of  April  1,  2003)  may  be 
applied  in  whole,  but  not  in  part,  to 
actions  taken  before  February  23, 1998, 
with  respect  to — 

(1)  Bonds  that  are  outstanding  on  May 
16, 1997  and  subject  to  section  141;  or 

(2)  Refunding  bonds  issued  on  or  after 
May  16, 1997  that  are  subject  to  141. 
***** 

(h)  Permissive  retroactive  application. 
Except  as  provided  in  paragraphs  (d),  (e) 
or  (i)  of  this  section,  §§  1.141-1  through 
1.141-6(a),  1.141-7  through  1.141-14, 
1.145-1  through  1.145-2,  1.149(d)-l(g), 
1.150-l(a)(3).  the  definition  of  bond 


documents  contained  in  §  1.1 50-1  (b) 
and  §  1.1 50-1  (c)(3)(ii)  may  be  applied 
by  issuers  in  whole,  but  not  in  part,  to — 

(1)  Outstanding  bonds  that  are  sold 
before  the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  and 
subject  to  section  141;  or 

(2)  Refunding  bonds  that  are  sold  on 
or  after  the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  and 
subject  to  section  141. 
***** 

(j)  Effective  dates  for  certain 
regulations  relating  to  refundings. 
Except  as  otherwise  provided  in  this 
section,  §§1.141-13. 1.145-2(d), 
1.149(d)-l(g),  1.150-l(a){3)  and  1.150- 
l(c)(3)(ii)  apply  to  bonds  that  are  sold 
on  or  after  the  date  of  publication  of 
final  regulations  in  the  Federal  Register 
and  that  are  subject  to  the  1997 
regulations  (contained  in  26  CFR  Part  1. 
revised  as  of  April  1.  2003). 

6.  Section  1.145-0  is  amended  by 
adding  an  entry  to  the  table  in 
numerical  order  for  §  1.145-2(d)  to  read 
as  follows: 

§  1.145-0    Table  of  contents. 


§  1 .1 45-2    Application  of  private  activity 
bond  regulations. 

***** 

(d)  Issuance  costs  financed  by  prior 
issue. 

***** 

7.  In  §  1.145-2,  paragraph  (d)  is  added 
to  read  as  follows: 

§1.1 45-2    Application  of  private  activity 
tx>nd  regulations. 

***** 

(d)  Issuance  costs  financed  by  prior 
issue.  Solely  for  purposes  of  applying 
the  private  business  use  test  to  a 
refunding  issue  ur.der  §  1.141-13,  the 
use  of  proceeds  of  the  prior  issue  (or  any 
earlier  issue  in  a  series  of  refundings)  to 
pay  issuance  costs  of  the  prior  issue  (or 
the  earlier  issue)  is  treated  as  a 
government  use. 

8.  Section  1.149(d)-l  is  amended  by 
revising  paragraph  (g)  and  adding 
paragraph  (h)  to  read  as  follows: 


§1.149(d)-1 
refundings. 


Limitations  on  advance 


(g)  Limitation  on  advance  refundings 
of  private  activity  bonds.  Under  section 
149(d)(2)  and  this  section,  interest  on  a 
bond  is  not  excluded  from  gross  income 
if  any  portion  of  the  issue  of  which  the 
bond  is  a  part  is  issued  to  advance 
refund  a  private  activity  bond  (other 
than  a  qualified  501(c)(3)  bond).  For  this 
purpose,  the  term  private  activity 
bond — 


(1)  Includes  a  qualified  bond 
described  in  section  141(e)  (other  than 

a  qualified  501(c)(3)  bond),  regardless  of 
whether  the  refunding  issue  consists  of 
private  activity  bonds  under  §  1.141-13; 
and 

(2)  Does  not  include  a  taxable  bond. 

(h)  Effective  dates — (1)  In  general. 
Except  as  provided  in  this  paragraph 
(h),  this  section  applies  to  bonds  issued 
after  June  30,  1993,  to  which  §§  1.148- 
1  through  1.148-11  apply,  including 
conduit  loans  that  are  treated  as  issued 
after  June  30, 1993,  under  paragraph 
(b)(4)  of  this  section.  In  addition,  this 
section  applies  to  any  issue  to  which  the 
election  described  in  §  1.148-ll{b)(l)  is 
made. 

(2)  Special  effective  date  for 
paragraph  (b)(3).  Paragraph  (b)(3)  of  this 
section  applies  to  any  advance 
refunding  issue  issued  after  May  28. 
1991. 

(3)  Special  effective  date  for 
paragraph  (f)(3).  Paragraph  (f)(3)  of  this 
section  applies  to  bonds  sold  on  or  after 
July  8, 1997  and  to  any  issue  to  which 
the  election  described  in  §  1.148- 
11(b)(1)  is  made.  See  §  1.148-llA{i)  for 
rules  relating  to  certain  bonds  sold 
before  July  8, 1997. 

(4)  Special  effective  date  for 
paragraph  (g).  See  §  1.141-15  for  the 
applicability  date  of  paragraph  (g)  of 
this  section. 

9.  Section  1.150-1  is  amended  by 
revising  paragraphs  (a)(3)  and  (c)(3)(ii) 
to  read  as  follows: 

§1.150-1    Definitions. 

(a)*  *  * 

(3)  Exceptions  to  general  effective 
date.  See  §  1.141-15  for  the 
applicability  date  of  the  definition^of 
bond  documents  contained  in  paragraph 
(b)  of  this  section  and  the  effective  date 
of  paragraph  (c)(3)(ii)  of  this  section. 
***** 

(c)*   *   *    . 

(3)*   *   * 

(ii)  Exceptions.  This  paragraph  (c)(3) 
does  not  apply  for  purposes  of  sections 
141, 144(a),  148, 149(d)'and  149(g). 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 
RIN  1512-AC60 

[TTB  Notice  No.  8] 

San  Bernat)e  and  San  Lucas 
Vmcultural  Areas  (2001R-170P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasiuy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  the 
establishment  of  the  San  Bernabe 
viticultural  area  (the  proposed  area)  and 
the  realignment  of  the  adjacent  San 
Lucas  viticultural  area.  Both  viticultural 
areas  exist  entirely  within  the  Central 
Coast  and  Monterey  viticultural  areas 
and  within  Monterey  Coimty, 
California.  The  proposed  San  Bernabe 
viticultural  area  consists  of  24,796  acres 
that  the  petitioner  states  are 
predominantly  rolling  hills  of  sandy 
soils.  The  realignment  would  treinsfer 
1.281  acres  of  rolling,  sandy  land  ft'om 
the  northwest  San  Lucas  area  to  the 
south  San  Bernabe  area.  This  proposed 
realignment  would  avoid  splitting  a 
large  vineyard  between  two  viticultural 
areas  and  prevent  overlapping  of 
viticultural  areas.  Claude  Hoover  of 
Delicato  Family  Vineyards,  Monterey, 
California,  filed  both  petitions. 
DATES:  We  must  receive  written 
comments  by  July  14,  2003. 
ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  PO  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  8); 

•  202-927-8525  (facsimile); 

•  nprm@ttb.gov  (e-mail);  or 

•  http://www.ttb.gov  (AJa  online 
comment  form  is  posted  with  this  notice 
on  our  Web  site). 

You  may  view  copies  of  this  notice 
and  any  comments  received  at  http:// 
wvfw.ttb.gov  or  by  appointment  at  the 
ATF  Reference  Library,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  phone  202-927- 
7890. 

See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements,  and  for  information  on 
how  to  request  a  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
A.  Sutton,  Specialist,  Regidations  and 
Procedures  Division  (California),  TTB, 


PO  Box  4644,  Petaluma,  California 
94955-4644;  telephone  415-271-1254. 
SUPPLEMENTARY  INFORMATION: 

TTB  Background 

What  Is  the  Impact  of  the  Homeland 
Security  Act  on  Rulemaking? 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol. 
Tobacco,  Firearms  and  Explosives  in  the 
Department  of  Justice.  Regulation  of 
wine  labeling,  including  viticultural 
area  designations,  is  the  responsibility 
of  the  new  TTB.  References  to  ATF  in 
this  document  relate  to  events  that 
occurred  prior  to  January  24,  2003,  or  to 
functions  that  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives 
continues  to  perform. 

Background  on  Viticultural  Areas 

What  Is  TTB's  Authority  To  Establish  a 
Viticultural  Area? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  TTB  to 
issue  regulations  to  carry  out  the  Act's 
provisions. 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  Part  9,  American  Viticultural 
Areas,  contains  the  list  of  approved 
viticultural  areas. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

Tide  27  CFR  4.25a(e)(l)  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9.  These 
designations  allow  consumers  and 
vintners  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of 
wine  made  from  grapes  grown  in  an  area 
to  its  geographical  origin. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Section  4.25a(e)(2)  oudines  the 
procediue  for  proposing  an  American 
viticultujaJ  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 


growing  region  as  a  viticultiu^  area. 
The  petition  must  include — 

•  Evidence  of  local  and/or  national 
name  recognition  of  the  proposed 
viticultural  area  as  the  area  specified  in 
the  petition; 

•  Historical  or  current  evidence  that 
the  proposed  viticultural  area's 
boundaries  are  as  specified  in  the 
petition; 

•  Evidence  of  geographical 
characteristics,  such  as  climate,  soil, 
elevation,  physical  features,  etc.,  that 
distinguish  the  proposed  area  ft-om 
surrounding  areas; 

•  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  featiues  reflected  on  United 
States  Geological  Survey  (USGS) 
approved  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  (or  copies)  of  the  USGS- 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Will  This  Proposal  Impact  on  Current 
Wine  Labels? 

If  this  proposed  viticultural  area  is 
established,  bottlers  who  use  brand 
names  like  the  name  of  the  viticultural 
area  may  be  affected.  If  you  do  use  a 
brand  name  like  San  Bernabe,  you  must 
ensure  that  your  existing  products  are 
eligible  to  use  the  name  of  the 
viticultural  area  as  an  appellation  of 
origin.  For  a  wine  to  be  eligible,  at  least 
85  percent  of  the  grapes  in  the  wine 
must  have  been  grown  within  the 
viticultural  area. 

If  the  wine  is  not  eligible  to  use  the 
appellation,  you  must  change  the  brand 
name  of  that  wine  and  obtain  approval 
of  a  new  label.  Different  rules  apply  if 
you  label  a  wine  in  this  category  with 
a  label  approved  before  July  7,  1986.  See 
27  CFR  4.39(i)  for  details.  Additionally, 
where  the  name  of  a  viticultural  area  is 
presented  on  a  wine  label  in  a  context 
other  than  as  the  claimed  appellation  of 
origin,  then  the  use  of  such  a 
viticultural  area  name  is  subject  to  the 
general  prohibitions  against  misleading 
representation  in  part  4  of  the 
regulations. 

San  Bernabe  and  San  Lucas  Petitions 

We  received  two  petitions  proposing 
(1)  the  establishment  of  a  new 
viticultiu-al  area  to  be  named  San 
Bernabe  and  (2)  a  realignment  of  the 
adjacent,  established  San  Lucas 
viticultural  area.  Both  areas  are  located 
in  central  Monterey  County,  California. 
The  proposed  San  Bernabe  viticultmal 
area  encompasses  24,796  acres,  of 
which  7,636  acres  are  vineyard.  The 
petitioned  realignment  of  the  San  Lucas 
viticultural  area  would  transfer  1,281 
acres  to  the  proposed  San  Bernabe 
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viticultiiral  area,  create  a  common 
boundary  line  between  the  two  areas, 
and  avoid  overlapping  of  the  viticultural 
areas.  Claude  Hoover  of  Delicato  Family 
Vineyards,  Monterey,  California,  filed 
both  petitions. 

What  Name  Evidence  Related  to  San 
Bemabe  Has  Been  Provided? 

According  to  the  1991  publication  of 
"Monterey  Coxmty  Place  Names,  A 
Geographical  Dictionary,"  by  Donald 
Thomas  Clark,  Father  Pedro  Font,  a 
member  of  the  California  expedition  of 
Spanish  explorer  DeAnza,  documented 
the  initied  reference  to  San  Bemabe  on 
March  8,  1776.  He  wrote  in  his  diary, 
"we  had  passed  a  spur  of  the  Sierra  de 
Santa  Lucia  *  *  *  The  road  at  first  runs 
through  a  spur  of  mountains,  until  it 
descends  to  a  wide  valley  called  the 
Canada  de  San  Bernabe."  Eventually  the 
area  became  known  as  "Rancho  San 
Bemabe." 

The  Thompson  Canyon  and  San 
Lucas  uses  quadrangle  maps 
prominently  identify  the  area  as  San 
Bemabe.  The  relevant  Thomas  Guide 
labels  this  area  Rancho  San  Bemabe. 
The  TopoZone  map  Web  site  identifies 
this  rural  area  as  San  Bemabe. 

The  13,000-acre  San  Bemabe 
vineyard,  with  7,636  acres  planted  to 
grapes,  sits  almost  entirely  within  the 
proposed  new  and  realignment 
viticultural  areas.  The  petitioner 
explains  that  the  small  portion  of  the 
vineyard  estate  outside  these  proposed 
boimdaries  is  unplanted  and  imsuitable 
for  grape  cultivation.  The  San  Bemabe 
vineyard  estate  is  recognized  as  the 
largest  continuous  vineyard  estate  under 
a  single  ownership  in  the  free  world, 
according  to  the  petitioner. 

What  Historical/Current  Evidence 
Supports  the  Boundaries  as  Specified? 

According  to  the  1991  "Monterey 
County  Place  Names,  A  Geographical 
Dictionary,"  the  San  Bemabe  area  land 
grants  were  given  to  Jesus  Molina  in 

1841  and  in  1842  to  Petronillo  Rios.  In 

1842  Rios  bought  the  Molina  land  grant 
and  the  Rios  family  began  raising  cattle 
and  crops  on  this  land  and  producing 
wine  from  their  own  grapes.  The  Rios 
ranch,  known  as  Rancho  San  Bemabe, 
eventually  became  a  successful  vineyard 
and  wine  producing  property. 

According  to  the  petitioner,  in  the 
1970s  Prudential-Southdown  purchased 
the  San  Bemabe  acreage  for  vineyard 
development.  The  petitioner  explains 
that  in  1988  the  Delicato  family  bought 
the  San  Bemabe  vineyard  for  its 
premium  and  super-premium  wine 
meirket  potential.  The  San  Bemabe 
vineyard  estate  occupies  52  percent  of 


the  proposed  viticixltural  area  of  the 
same  name. 

The  petitioner  defines  the  proposed 
San  Bemabe  viticviltviral  area 
boundaries  on  USGS  maps  by 
connecting  benchmarks,  mountain 
peaks,  and  other  geographical  features 
with  straight  lines  and  by  using  several 
existing  roads  that  follow  the  hilly 
terrain  and  soil  changes. 

The  proposed  San  Bemabe 
viticultural  area  shares  portions  of  its 
west  and  southwest  boimdary  lines  with 
the  surrounding  Monterey 'viticultural 
area,  which  is  also  surroimded  by  the 
Central  Coast  viticultural  area.  If  the 
petitioned  realignment  is  approved,  the 
proposed  San  Bemabe  area  will  share  its 
southeast  boundary  with  the  San  Lucas 
viticultural  area.  According  to  the 
petitioner,  the  transfer  of  1,281  acres  of 
the  San  Lucas  viticultural  area  to  the 
San  Bemabe  proposed  viticultural  area 
would  better  define  the  geographical 
differences  between  the  established  San 
Lucas  and  the  proposed  San  Bemabe 
viticultural  areas  and  avoid  splitting  an 
existing  vineyard  between  viticultural 
areas. 

What  Geographical  Features  Distinguish 
San  Bemabe  From  Other  Areas? 

The  proposed  Sem  Bemabe 
viticultural  area  is  located  immediately 
south  of  King  City  in  the  long  Salinas 
Valley.  The  approximately  9-mile-long 
and  7-mile-wide  proposed  viticultural 
area  occupies  the  valley  floor  and 
rolling  foothills  from  the  Salinas  River 
west  to  the  Santa  Lucia  Mountains.  The 
petitioner  explains  the  unique  qualities 
of  the  San  Bemabe  area  include  its 
climate,  water  quality,  wind-produced 
eolian  soils,  and  rolling  hills.  The 
petitioner  claims  that  the  1,281  acres 
proposed  for  realignment  possess  the 
similar  eolian  soils,  rolling  hills 
topography,  and  the  same  irrigation 
water  quality  of  the  petitioned  San 
Bemabe  viticultural  area. 

Soil 

Grapes  grow  below  the  700-foot 
elevation  level  on  rolling  hills  in  wind- 
produced  eolian  soils,  according  to  the 
petition.  The  Oceano,  Garey,  and  Garey- 
Oceano  complex  eolian  soil  types, 
which  are  well  to  excessively  well- 
drained,  dominate  the  petitioned  San 
Bemabe  viticultural  area.  The  petitioner 
states  that  small  niches  of  alluvial  soils, 
derived  from  the  shale-based  Santa 
Lucia  Mountains,  lie  within  the 
petitioned  area  and  immediately  to  the 
north  and  south  of  the  proposed 
boundary  lines. 

The  surrounding,  larger  Monterey 
viticultujal  area  consists  of  only  1.6 
percent  eolian  soils,  and  the  alluvial 


Lockwood  series  soils  dominate  the 
adjacent  San  Lucas  viticult\iral  area, 
according  to  the  petitioner.  The 
proposed  realignment  area  possesses  a 
predominance  of  the  wind-produced 
eolian  soils  that  contrast  to  the  alluvial 
type  soils  of  the  San  Lucas  area.  Above 
and  west  of  the  700-foot  contour  line, 
the  soils  are  derived  itoxn  the  shale- 
based  Santa  Lucia  Mountains.  The 
bench  soils  along  the  east  boundary  are 
common  to  the  Salinas  River  area.  East 
of  the  proposed  viticultural  area,  the 
Gabilan  Moimtain  Range  includes 
calcareous  sandstone,  shale,  and 
siltstone,  which  come  from  a  different 
source  material,  according  to  the 
petitioner. 

Climate 

The  petitioner  explains  that  the 
Salinas  Valley  forms  a  broad  funnel  for 
the  strong,  cool,  afternoon  marine  winds 
coming  off  Monterey  Bay  during  the 
warm  months.  The  winds  are  drawn 
inland  and  south  through  the  Salinas 
Valley  by  rising,  warm  air  and  moderate 
the  valley's  high  and  low  temperatures 
to  varying  degrees,  which  produces  a 
graduated  effect  within  the  Salinas 
Valley.  As  a  result,  the  proposed  San 
Bemabe  area  is  warmer  than  viticultural 
areas  to  the  north  and  that  are  closer  to 
Monterey  Bay  and  cooler  than  the 
adjoining  San  Lucas  viticultural  area  to 
the  immediate  south,  according  to  the 
petition. 

The  moderating  effect  dissipates  as 
the  winds  travel  inland,  creating  a  series 
of  temperature-unique,  grape-growing 
areas  within  the  long  Salinas  Valley. 
San  Bemabe,  at  60  miles  south  of  the 
Monterey  Bay,  averages  a  30-degree 
daily  temperature  variation,  while 
Salinas,  at  17  miles  from  the  Monterey 
Bay,  averages  an  18-degree  daily 
temperature  variation,  according  to  the 
petition. 

The  cool  night  air  helps  retain  the 
grapes'  acid  and  color,  while  the  daily 
heat  encourages  ripeness  and  flavor. 
The  petition  states  that  the  San  Bemabe 
area  averages  30  frost-days  annually, 
while  Salinas,  closer  to  Monterey  Bay, 
averages  only  four  frost-days. 

According  to  the  petitioner,  most  rain 
falls  at  the  Salinas  Valley's  extreme 
north  and  south  ends.  Less  rain  falls  in 
between,  including  the  proposed 
viticultural  area.  The  petition  states  that 
the  San  Bemabe  area  averages  13  inches 
annual  rainfall,  while  Salinas  at  the 
north  end  averages  17.5  inches,  and 
Paso  Robles  at  the  south  end  averages  19 
inches. 

Water  Resoiurces 

The  petitioner  explains  that  irrigation 
water  is  used  extensively  in  the 


vineyards.  The  water  comes  from  area 
reservoirs  and  contains  small  amoimts 
of  carbonates  and  nitrates,  which 
benefits  the  grapevines  and  soil.  Toward 
the  Monterey  Bay,  water  quality 
declines  as  nitrate  and  carbonate  levels 
increase,  according  to  the  petitioner. 

What  San  Lucas  Boundary  Descriptions 
Have  Been  Provided? 

iWe  are  considering  the  San  Bernabe 
pertition  and  a  revision  of  the  north 
boundary  of  the  San  Lucas  viticultural 
area  as  defined  in  27  CFR  9.56  at  the 
same  time.  The  proposed  revision 
would  reduce  the  San  Lucas  viticultxiral 
area  from  34.642  to  33,361  acres,  a  loss 
of  3.5  percent,  or  1,281  acres,  which 
would  be  incorporated  into  the 
proposed  San  Bemabe  viticultural  area. 
A  series  of  high  elevation  boundary 
points  establishes  the  San  Lucas  area 
north  border  and  currently  overlaps  the 
south  boundary  line  of  the  proposed 
San  Bemabe  viticultural  area.  The  San 
Lucas  north  boimdary  line  bisects  seven 
of  the  petitioner's  vineyard  blocks. 
Ninety  percent  of  the  large  San  Bemabe 
vineyard  estate  is  within  the  proposed 
San  Bemabe  viticultural  area,  and  ten 
percent  is  within  the  San  Lucas 
viticultural  area,  according  to  the 
petitioner.  Approval  of  the  San  Lucas 
realignment  would  avoid  a  division  of 
this  vineyard. 

In  support  of  the  San  Lucas  boundary 
revision,  the  petitioner  indicates  that 
the  soils  in  this  area  closely  reflect  the 
sandy  loam  soils  of  the  San  Bernabe 
area.  The  1972  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service, 
Soil  Survey  of  Monterey  County  map 
documents  a  change  from  the  Oceano 
loamy  sand  and  Garey  sandy  loam  soils 
that  dominate  the  San  Bernabe  area  to 
the  Greenfield,  Lockwood,  and  Metz 
soils  that  dominate  the  San  Lucas  area. 
The  petitioner  explains  that  the  same 
climate  and  irrigation  factors  exist  in  the 
proposed  1,281-acre  realignment  area 
and  the  proposed  new  San  Bernabe 
viticultural  area,  as  is  demonstrated  by 
the  petitioner's  uniform  viticulture 
practices  within  the  13,000-acre 
vineyard  estate. 

What  Maps  Reflect  the  Boundaries  of 
the  Proposed  San  Bemabe  Viticultural 
Area  and  the  Boundary  Revision  of  the 
San  Lucas  Viticultural  Area? 

The  petitioned  new  San  Bemabe 
viticultural  area  and  the  established  San 
Lucas  viticultural  area  are  located  in 
Monterey  Coimty,  Calif omia.  Four 
USGS-published,  1:24,000  scale 
topographic  maps  define  the  boundaries 
of  the  proposed  San  Bemabe  viticulture 
area.  The  maps  are — 


(1)  T^iompson  Canyon  Quadrangle, 
California-Monterey  County,  7.5  Minute 
Series,  1949  edition  (photorevised 
1984); 

(2)  San  Lucas  Quadrangle,  California- 
Monterey  County,  7.5  Minute  Series, 
1949  edition  (photorevised  1984); 

(3)  Espinosa  Canyon  Quadrangle, 
Califomia-Monterey  Coimty,  7.5  Minute 
Series,  1949  edition  (photorevised 
1979);  and 

(4)  Cosio  Knob  Quadrangle, 
Califomia-Monterey  County,  7.5  Minute 
Series,  1949  edition  (photorevised 
1984). 

The  USGS  publishes  the  two  maps 
used  to  mark  the  boundaries  of  the  San 
Lucas  viticultural  area's  proposed 
realignment.  The  scale  is  1:24,000,  and 
the  maps  are — 

(1)  Espinosa  Canyon  Quadrangle, 
Califomia-Monterey  County,  7.5  Minute 
Series,  1949  edition  (photorevised 
1979);  and 

(2)  San  Lucas  Quadrangle,  Califomia- 
Monterey  County,  7.5  Minute  Series, 
1949  edition  (photorevised  1984). 

This  proposed  realignment  area  is  an 
angular  strip  of  land  in  the  northwest 
San  Lucas  viticultural  area,  adjacent  to 
the  proposed  San  Bemabe  viticultural 
area. 

Public  Participation 

Who  May  Comment  on  This  Notice? 

We  request  comments  from  anyone 
interested.  TTB  is  particularly  interested 
in  whether  the  adjustment  of  the  San 
Lucas  viticultural  area  boundaries  will 
impact  other  vineyards  or  wineries. 
Please  support  your  comments  with 
specific  information  about  the  proposed 
area's  name,  growing  conditions,  or 
boundaries.  All  comments  must  include 
your  name  and  mailing  address, 
reference  this  notice  number,  and  be 
legible  and  written  in  language 
acceptable  for  public  disclosure. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
comments  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals. 

Will  TTB  Keep  My  Comments 
Confidential? 

We  do  not  recognize  any  submitted 
material  as  confidential.  All  comments 
are  part  of  the  public  record  and  subject 
to  disclosure.  Do  not  enclose  in  your 
comments  any  material  you  consider 
confidential  or  inappropriate  for 
disclosure. 


How  Can  I  Get  Information  About  This 
Notice? 

You  may  view  copies  of  the  petition, 
the  proposed  regulation,  the  appropriate 
maps,  and  any  comments  received  by 
appointment  at  the  ATF  Reference 
Library,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226.  Yoti  may 
also  obtain  copies  at  20  cents  per  8.5  11- 
inch  page.  Contact  the  ATF  Librarian  at 
the  above  address  or  telephone  202- 
927-7890  to  schedule  an  appointment 
or  to  request  copies  of  comments. 

For  your  convenience,  we  will  post 
this  notice  and  the  comments  received 
on  the  TTB  Web  site.  All  posted 
comments  will  show  the  names  of 
commenters  but  not  street  addresses, 
telephone  numbers,  or  e-mail  addresses. 
We  may  also  omit  voluminous 
attachments  or  material  that  we 
consider  unsuitable  for  posting.  In  all 
cases,  the  full  comment  will  be  available 
in  the  ATF  Reference  Library.  To  access 
the  online  copy  of  this  notice,  visit 
http://www.ttb.gov  and  select 
"Alcohol,"  then  "Rules  and 
Regulations,"  then  "Notices  of  proposed 
mlemaking  (Alcohol)."  Select  the  "View 
Comments"  link  under  this  notice 
number  to  view  the  posted  comments. 

How  Should  I  Submit  Comments? 

You  may  submit  comments  in  any  of 
four  ways. 

•  By  mail:  You  may  send  written 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  on  8.5-by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  npmi@ttb.gov.  Comments 
transmitted  by  electronic-mail  must — 

(1)  Contain  your  e-mail  address; 

(2)  Reference  this  notice  number  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8.5-by 
11 -inch  paper. 

•  By  online  fomi:  We  provide  a 
comment  form  with  the  online  copy  of 
this  notice  on  our  Web  site  at  http:// 
www.ttb.gov.  Select  "Alcohol,"  then 
"Rules  and  Regulations,"  then  Notices 
of  proposed  mlemaking  (Alcohol)." 
Select  the  "Send  comments  via  email" 
link  under  this  notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
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determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

We  certify  that  this  regulation,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities,  including 
small  businesses.  The  proposal  imposes 
no  new  reporting,  recordkeeping,  or 
other  administrative  requirements. 

The  establishment  of  viticultural  areas 
represents  neither  our  endorsement  nor 
approval  of  the  quality  of  wine  made 
from  grapes  grown  in  the  areas.  Rather, 
it  is  a  system  that  identifies  areas 
distinct  from  one  another.  In  tiu-n, 
identifying  viticultural  areas  lets 
wineries  describe  more  acciuately  the 
origin  of  their  wines  to  consumers  and 
helps  consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  using  a  viticultural  area  name 
results  from  the  proprietor's  efforts  and 
consumer  acceptance  of  wines  from  that 
area.  Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Is  This  Proposed  Rule  a  Significant 
Regulatory  Action? 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866. 
Therefore,  no  regulator^'  assessment  is 
required. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.  A.  Sutton  (California),  and  the 
editor  is  Jane  R.  Stefanik  (Washington, 
DC),  Regulations  and  Procedm-es 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 


2.  Subpart  C  is  amended  by  adding 
Section  9. to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 

§9. San  Bernabe 

(a)  Name.  The  name  of  the  viticultxu-al 
area  described  in  this  section  is  "San 
Bernabe". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  San  Bernabe  viticultural  area  are 
four  1:24,000  scaK  USGS-published 
topographic  maps.  They  are  titled: 

(1)  Thompson  Canyon  Quadrangle, 
California-Monterey  County,  1949 
(photorevised  1984). 

(2)  San  Lucas  Quadrangle,  California- 
Monterey  Coimty,  1949  (photorevised 
1984). 

(3)  Espinosa  Canyon  Quadrangle, 
California-Monterey  County,  1949 
(photorevised  1979). 

(4)  Cosio  Knob  Quadrangle, 
California-Monterey  County,  1949 
(photorevised  1984). 

(c)  Boundary.  The  proposed 
viticultural  area  is  located  in  central 
Monterey  Coxmty,  south  of  King  City, 
California,  and  west  of  highway  101. 
The  point  of  begiiming  is  benchmark 
304,  located  one-half  mile  southwest  of 
King  City,  along  the  Salinas  River,  in 
Township  20  South  (T20S)  and  Range  8 
East  (R8E)  (Thompson  Canyon 
Quadrangle);  then 

(1)  Proceed  southeast  in  a  straight  line 
for  2.35  miles  to  benchmark  304,  at  the 
intersection  of  a  trail  and  the  300-foot 
contour  line,  between  highway  101  and 
the  Salinas  River,  in  T20S  and  R8E  (San 
Lucas  Quadrangle);  then 

(2)  Proceed  southeast  in  a  straight  line 
for  2.9  miles  to  benchmark  336,  between 
highway  101  and  the  Salinas  River,  in 
T20S  and  R8E  (San  Lucas  Quadrangle); 
then 

(3)  Proceed  southeast  in  a  straight  line 
for  3  miles  to  benchmeu-k  340,  between 
U.S.  highway  101  and  the  Salinas  River, 
in  T21S  and  R9E  (San  Lucas 
Quadrangle);  then 

(4)  Proceed  south  in  a  straight  line  for 
0.8  mile  to  the  intersection  of  the 
Salinas  River  and  the  highway  198 
bridge,  in  T21S  and  R9E  (Espinosa 
Canyon  Quadrangle);  then 

(5)  Proceed  southwest  along  highway 
198  for  0.6  mile  to  its  intersection  with 
an  unnamed  light  duty  road,  in  T21S 
and  R9E  (Espinosa  Canyon  Quadrangle); 
then 

(6)  Proceed  northwest,  followed  by 
southwest,  about  1.2  miles  along  the 
meandering,  unnamed,  light  duty  road 
to  its  intersection  with  the  fork  of  an 
intermittent  stream,  in  T21S  and  R8E 
(Espinosa  Canyon 'Quadrangle);  then 


(7)  Proceed  southwest  in  a  straight 
line  for  0.6  mile  to  the  595-foot  peak. 
Section  13,  in  T21S  and  R8E  (Espinosa 
Canyon  Quadrangle);  then 

(8)  Proceed  southwest  in  a  straight 
line  for  1.3  miles  to  the  788-foot  peak, 
section  23,  in  T2 IS  and  R8E  (Espinosa 
Canyon  Quadrangle);  then 

(9)  Proceed  southwest  in  a  straight 
line  for  0.7  mile  to  the  intersection  of 
the  imimproved  road  and  jeep  trail,  east 
of  the  73-degree  longitudinal  line, 
section  26,  in  T21S  and  R8E  (Espinosa 
Canyon  Quadrangle);  then 

(10)  Proceed  northwest  in  a  straight 
line  for  3.2  miles  to  the  northwest 
comer  of  section  16,  in  T2 IS  and  R8E 
(Espinosa  Canyon  Quadrangle);  then 

(11)  Proceed  southwest  in  a  straight 
line  for  1.5  miles  to  the  northeast  comer 
of  section  19,  in  T2 IS  and  R8E  (Cosio 
Knob  Quadrangle);  then 

(12)  Proceed  southwest  in  a  straight 
line  for  2.2  miles  to  the  southwest 
comer  of  section  24,  in  T2 IS  and  R7E 
(Cosio  Knob  Quadrangle);  then 

(13)  Proceed  north  in  a  straight  line 
for  2  miles  to  the  northwest  comer  of 
section  13,  in  T21S  and  R7E  (Cosio 
Knob  Quadrangle);  then 

(14)  Proceed  east  in  a  straight  line  for 

1  mile  to  the  northeast  corner  of  section 
13,  in  T21S  and  R7E  (Cosio  Knob 
Quadrangle);  then 

(15)  Proceed  north  in  a  streught  line 
for  2  miles,  along  the  R7E  and  R8E 
common  boundary  line,  to  the 
northwest  comer  of  section  6,  in  T21S 
and  R8E  (Thompson  Canyon 
Quadrangle);  then 

(16)  Proceed  east  in  a  straight  line  for 
0.1  mile  to  the  southwest  corner  of 
section  31  and  continue  diagonally  to 
the  northeast  comer  of  section  31,  in 
T20S  and  R8E  (Thompson  Canyon 
Quadrangle);  then 

(17)  Proceed  west  in  a  straight  line  for 

2  miles  to  the  southwest  comer  of 
section  25,  in  T20S  and  R7E  (Thompson 
Canyon  Quadrangle);  then 

(18)  Proceed  due  north  in  a  straight 
line  for  0.1  mile  to  the  intersection  with 
a  light  duty  road,  named  Pine  Canyon 
Road,  in  section  25,  and  continue 
northeast  along  that  road  for  3.2  miles 
to  its  intersection  with  an  unnamed 
secondary  highway,  north  of  benchmark 
337,  section  18.  in'T20S  and  R8E 
(Thompson  Canyon  Quadrangle);  then 

(19)  Proceed  northwest  along  the 
unnamed  secondary  highway  for  0.3 
mile  to  its  intersection  with  highway 
101,  in  T20S  and  R8E  (Thompson 
Canyon  Quadrangle);  then 

(20)  Proceed  northeast  along  highway 
101  for  0.7  mile  to  benchmark  304, 
returning  to  the  point  of  beginning  • 
(Thompson  Canyon  Quadrangle). 


3.  Amend  section  9.56,  San  Lucas 
viticultiiral  area,  to  revise  paragraphs 
(c)(24)  and  (c)(25)  and  add  paragraphs 
(c)(26)  and  (c)(27)  to  read  as  follows: 

§9.56    San  Lucas 

***** 

(c)  Boundary.  *   *   * 

(24)  Then  northeasterly 
approximately  1.3  miles  to  the  595-foot 
promontory,  section  13,  T.  21  S.,  R.  8  E. 
(Espinosa  Canyon  Quadrangle); 

(25)  Then  northeasterly 
approximately  0.6  mile  to  the 
intersection  of  a  meandering,  unnamed, 
Ught  duty  road  and  the  fork  of  an 
intermittent  stream,  then  continues 
meandering  northeasterly,  followed  by 
southeasterly,  approximately  1.1  miles 
to  its  intersection  with  an  unnamed, 
light  duty  road  south  of  the  windmill, 
T.  21  S.,  R.  8  E.  (Espinosa  Canyon 
Quadrangle); 

(26)  Then  northeasterly  along  the 
uimamed  road  approximately  0.6  mile 
to  its  intersection  with  the  Salinas 
River,  then  continues  0.8  mile  north  in 
a  straight  line  to  benchmark  340, 
between  highway  101  and  the  Salinas 
River,  in  T.  21  S.,  R.  9  E.  (San  Lucas 
Quadrangle); 

(27)  Then  approximately  0.4  mile 
northwesterly  in  a  straight  line  to  the 
intersection  with  a  water  tank,  then 
continues  northeasterly  in  a  straight  line 
approximately  0.7  mile,  and  returns  to 
the  point  of  beginning  in  the  northwest 
comer  of  section  5,  in  T.  21  S.,  R.  9  E. 
(San  Lucas  Quadrangle). 

Signed;  April  29,  2003. 
Arthur  J.  Libertucci, 

Administrator. 

[FR  Doc.  03-11970  Filed  5-13-03;  8:45  am] 
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Large  Navigational  Buoys 

agency:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  mlemaking. 

SUIMARY:  The  Coast  Guard  proposes  to 
revise  its  aids  to  navigation  and 
maritime  information  regulations  by 
updating  technical  information 


concerning  buoys,  soimd  signals, 
international  rules  at  sea, 
communications  procedures,  and  large 
navigational  buoys,  and  by  rewriting 
some  regidations  to  make  them  clearer 
and  gender-neutral.  The  proposed 
changes  would  update  existing  rules  to 
reflect  current  practices  and  make  them 
easier  to  understand. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  12,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-10714),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventii  Siieet,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
mle,  contact  Mr.  Dan  Andrusiak,  Project 
Manager,  Program  Management 
Division,  Office  of  Short-Range  Aids  to 
Navigation  (G-OPN),  Coast  Guard, 
telephone  202-267-0327  (email: 
dandrusiak@comdt.uscg.mil). 

If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Ms.  Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  mlemaking  by  submitting 
comments  and  related  material.  If  you 


do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2001-10714), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
ordy  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  imbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  conunent  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  imder  ADDRESSES 
explaining  why  one  wotdd  be 
beneficial.  If  we  determine  that  one 
would  aid  this  mlemaking,  we  will  hold 
one  at  a  time  and  place  aimounced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard's  Office  of  Short- 
Range  Aids  to  Navigation  fi^uentiy 
reviews  the  mles  on  Aids  to  Navigation. 
Diu-ing  our  most  recent  review,  we 
found  that  many  rules  do  not  reflect 
current  technologies  and  practices.  For 
example,  what  we  formerly  called  "fog 
signals,"  we  now  call  "sound  signals." 
Also,  we  want  to  inform  users  that 
certain  safety  information,  such  as 
"Notice  to  Mariners"  can  now  be  found 
on  the  World  Wide  Web.  Therefore,  the 
Assistant  Commandant  for  Operations 
proposes  to  update  our  aids  to 
navigation  rules  and  to  eliminate  any 
ambiguous  or  confusing  language  in 
them. 

Discussion  of  Proposed  Rule 

The  regulations  we  propose  to  revise 
are  in  33  CFR  parts  62,  66,  67  and  72. 
Our  discussion  of  our  proposed 
revisions  are  presented  below  imder  the 
four  corresponding  subject  area 
headings:  United  States  Aids  to 
Navigation  System,  Private  Aids  to 
Navigation,  Aids  to  Navigation  on 
Artificial  Islands  and  Fixed  Stmctures, 
and  Marine  Information. 
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United  States  Aids  to  Navigation 
System 

Large  navigational  buoys.  We  propose 
to  remove  §  62.39  because  the  Coast 
Guard  no  longer  uses  the  large 
navigational  buoys  described  in  that 
section.  We  now  use  the  Differential 
Global  Positioning  System  (DGPS)  for 
navigational  assistance. 

Maritime  radiobeacon  system.  We 
propose  to  remove  subpart  C  (Maritime 
Radiobeacons)  of  33  CFR  part  62.  The 
sections  in  it.  §§62.55,  62.57,  62.59,  and 
62.61,  describe  a  radiobeacon  system 
that  has  been  replaced  by  DGPS. 

Procedures  for  reporting  defects  and 
discrepancies.  We  propose  to  revise 
§  62.65(c)(2)  by  remo\ing  the  last 
sentence  that  allows  the  use  of  collect 
calls.  Because  there  are  so  many  ways 
to  reach  the  Coast  Guard,  this  collect 
call  option  is  no  longer  necessary. 

Private  Aids  to  Navigation 

Application  procedure.  In  §  66.01- 
5(g)  we  propose  to  remove  the  term  "fog 
signals"  and  add.  in  its  place,  the  term 
"soxmd  signals"  to  reflect  current  usage. 
These  signals  alert  operators  to  many 
environmental  conditions  besides  fog 
that  reduce  visibility — for  example, 
mist,  rain,  falling  snow,  smoke,  and 
dust. 

State  waters  for  private  aids  to 
navigation;  designations:  revisions,  and 
revocations.  We  propose  to  make  the 
language  in  §  66.05-10  gender- neutral. 

Change  and  modification  of  State  aids 
to  navigation.  We  propose  to  make  the 
language  in  §  66.05-25  gender- neutral. 
We  also  propose  to  remove  the  word 
"preferably"  to  give  a  definitive 
deadline  for  the  State  Administrator  to 
inform  the  District  Commander  of  the 
need  for  a  change  in  the  State  aids  to 
navigation. 

Notice  to  Mariners.  We  propose  to 
make  §  66.05-30  gender-neutral. 

Designation  of  navigable  waters  as 
State  waters  for  private  aids  to 
navigation.  In  §66.05-100(e),  for  clarity, 
we  propose  to  change  the  reference  to 
"Each  navigable  water"  to  simply 
"Navigable  waters". 

Uniform  State  waterway  aids  to 
navigation.  In  §  66.10-15,  we  propose  to 
make  paragraphs  (b),  (c),  {e)(l).  and 
(e)(3)  gender-neutral.  And  we  propose  to 
remove  the  editorial  note  for  §  66.10-15. 
This  note  points  out  that  the  heading  of 
amendatory  instruction  no.  16  at  63  FR 
33574.  Jime  19.  1998.  referred  to  a  non- 
existent §  66.19-15;  the  heading  should 
have  read  "§66.10-15  Aids  to 
navigation."  This  NPRM  serves  to 
document  that  error  and  eliminate  the 
need  for  maintaining  this  distracting 
note  in  the  CFR. 


Aids  to  Navigation  on  Artificial  Islands 
and  Fixed  Structures 

Throughout  33  CFR  part  67.  we 
propose  to  replace  the  term  "fog 
signals"  with  "sound  signals"  to  reflect 
current  usage.  These  signals  alert 
operators  to  many  environmental 
conditions,  not  just  fog. 

General  requirements.  We  propose  to 
make  §§67.01-10,  67.01-15,  67.01-20, 
and  67.05-1  gender-neutral.  In  addition, 
we  proposed  to  revise  the  first  three  of 
these  sections  to  clarify  the  roles  of 
agency  personnel. 

Classification  of  structures.  As  part  of 
our  proposed  clarification  of  §  67.01-15, 
classification  of  structures,  we  plan  to 
consolidate  common  language  repeated 
in  six  district  regulations  in  subpart 
67.50  into  this  one  section  applicable  to 
all  of  part  67.  By  moving  this 
commonly-shared  classification  of 
structures  language  to  §67.01-15,  we 
will  be  able  to  delete  this  repetitive 
language  from  §§67.50-5,  67.50-15, 
67.50-20,  67.50-30,  67.50-45,  and 
67.50-50. 

Lights  and  signals  on  attendant 
vessels.  We  propose  to  revise  §67.15-1 
by  correcting  a  U.S.  Code  citation  and 
adding  new  authority  references. 

Spoil  Banks,  artificial  islands,  and 
dredged  channels  marking 
requirements.  We  propose  to  revise 
§  67.15-10(b)  to  establish  that  the 
District  Commander  would  both  review 
applications  and  issue  permits. 

Class  A  and  B  requirements.  We 
propose  to  make  the  language  in 
§§  67.20-10  and  67.25-10  gender- 
neutral  and  to  change  the  term  "fog 
signal"  to  "sound  signal". 

Obstruction  lights.  We  propose  to 
revise  §  67.30-5(a)  to  replace  an  old 
address  with  a  current  one. 

Fog  Signals.  We  propose  to  ravise 
§  67.30-10.  including  its  heading,  to 
change  the  term  "fog  signal"  to  "sound 
signal". 

Notification  to  District  Commander. 
We  propose  to  make  the  language  in 
§  67.40-1  gender-neutral.  We  also 
propose  to  allow  those  constructing 
structures  an  additional  means  of 
notifying  the  District  Commander  that 
construction  has  commenced.  We 
currently  require  notice  by  telegram.  We 
propose  to  add  the  option  of  notification 
via  overnight  mail. 

Notification  waivers.  We  propose  to 
make  the  language  in  §  67.40-5  gender- 
neutral. 

Charges  for  marking  structures 
invoiced  to  owner.  We  propose  to  revise 
§  67.40-20  \i>  change  the  term  "fog 
signal"  to  "sound  signal". 


Marine  Information 

Local  Notice  to  Mariners.  We  propose 
to  add  a  note  to  §  72.01-5  to  inform  the 
reader  of  a  Web  address  where  an 
electronic  version  of  "Local  Notice  to 
Mariners"  can  be  located. 

Notice  to  Mariners.  We  propose  to  add 
a  Web  address  note  to  §  72.01-10  to 
inform  the  reader  where  an  electronic 
version  of  "Notice  to  Mariners"  can  be 
located. 

Free  distribution  of  Light  List.  We 
propose  to  add  a  note  to  §  72.05-10  to 
inform  the  reader  of  a  Web  address 
where  an  electronic  version  of  Coast 
Guard  Light  List  data  may  be  obtained. 

Regulatory  Evaluation  « 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  tlie  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

Cost  of  Rule.  The  proposed  rule 
would  impose  no  costs  either  on  owners 
and  operators  of  aids  to  navigation  or  on 
owners  and  operators  of  vessels  on 
waters  subject  to  the  jurisdiction  of  the 
United  States.  Some  owners  and 
operators,  however,  may  need  to  update 
contact  information  in  their  files,  which 
is  a  normal  business  practice  and 
therefore  the  cost  is  negligible. 

Benefits  of  the  Rule.  The  proposed 
rule  would  update  various  technical 
references  to  incorporate  improvements 
in  technology  and  practices.  The  rule 
would  also  rewrite  some  sections  to 
make  them  easier  to  understand  and  to 
reflect  gender-neutral  language.  We 
expect  that  this  proposed  rule  would 
improve  operational  efficiency  and 
boater's  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
proposed  rule  would  update  technical 
information  to  reflect  current  practices 
and  to  rewrite  some  sections  for  clarity. 


Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 
that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it.  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woidd  economically  affect  it. 

Assistance  for  Small  Entities 

llJnder  section  213(a)  of  the  Small 
Business  Regjilatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Dan 
Andrusiak.  Program  Management 
Division,  Office  of  Aids  to  Navigation, 
Coast  Guard,  telephone  202-267-0327 
(email:  dandrusiak@comdt.uscg.mil]. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regxdations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 


Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  nde  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu-den. 

Protection  of  Children 

We  have  anal)rzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significemt  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  under  figure  2-1, 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  62 

Navigation  (water). 
33  CFR  Part  66 

Intergovernmental  relations. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  67 

Continental  shelf.  Navigation  (water). 
Reporting  and  recordkeeping    - 
requirements. 

33  CFR  Part  72 

Government  publications.  Navigation 
(water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  62.  66.  67.  and  72 
as  follows: 

PART  62— UNITED  STATES  AIDS  TO 
NAVIGATION  SYSTEM 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85;  33  U.S.C.  1233;  43 
U.S.C.  1333;  Department  of  Homeland 
Security  Delegation  No.  0170. 

§62.39    [Removed] 

2.  Remove  §62.39. 

§§  62.55-62.61  (Subpart  C)    [Removed  and 
Reserved] 

3.  Remove  and  reserve  subpart  C. 
consisting  of  §§  62.55  through  62.61. 

§62.65    [Amended] 

4.  In  §  62.65,  in  paragraph  (c)(2), 
remove  the  last  sentence. 

PART  66— PRIVATE  AIDS  TO 
NAVIGATION 

5.  The  authority  citation  for  part  66 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  83,  85;  43  U.S.C. 
1333;  Pub.  L.  107-296,  116  Stat.  2135; 
Department  of  Homeland  Security  Delegation 
No.  0170. 
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§66.01-5    [Amended] 

6.  In  §  66.01-5{g),  remove  the  word 
"fog,"  and  add  in  its  place,  the  word 
"sound." 

§66.05-10    [Amended] 

7.  hi  §  66.05-10— 

(a)  In  paragraph  (c),  wherever  the 
word  "his"  appears,  remove  it;  and 

(b)  In  paragraph  (e),  in  the  first 
sentence,  add  the  words  "or  her" 
immediately  after  the  word  "his",  and 
add  the  word  "or  her"  immediately  after 
the  words  "by  him." 

§66.0&-25    [Amended] 

8.  Amend  §  66.05-25  to  read  as 
follows: 

§  66.05-25    Change  and  modification  of 
State  aids  to  navigation. 

Wherever  a'State  Administrator 
determines  the  need  for  change  in  State 
aids  to  navigation,  he  or  she  must 
inform  the  District  Commander  of  the 
nature  and  extent  of  the  changes,  as 
soon  as  possible,  but  not  less  than  30 
days  in  advance  of  making  the  changes. 

§66.05-30    [Amended] 

9.  In  §  66.05-30  revise  paragraph  (a) 
to  read  as  set  forth  below. 

§  66.05-30    Notice  to  IMariners. 

(a)  To  improve  public  safety,  the 
District  Commander  may  publish 
information  concerning  State  aids  to 
navigation,  including  regidatory 
markers,  in  the  Coast  Guard  Local 
Notices  to  Mariners. 


§66.05-100    [Amended] 

10.  In  §66.05-100,  in  paragraph  (e), 
remove  the  words  "Each  navigable 
water"  and  add,  in  their  place,  the 
words  "Navigable  waters." 

§66.10-15    [Amended] 

11.  hi  §66.10-15— 

a.  In  paragraphs  (b)  and  (c),  in  the  last 
sentence,  remove  the  word  "he"  and 
add,  in  its  place,  the  words  "the  user", 

b.  In  paragraphs  (e)(1),  (e)(2)  and 
(e)(3),  remove  the  word  "he"  and  add, 
in  its  place,  the  words  "the  operator". 

PART  67— A:DS  to  NAVIGATION  ON 
ARTIFICIAL  ISLANDS  AND  RXED 
STRUCTURES 

12.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85,  633;  43  U.S.C. 
1333;  Department  of  Homeland  Security 
Delegation  No.  0170. 

PART  67— {AMENDED] 

13.  In  part  67,  remove  the  words  "fog 
signal"  and  "fog  signals"  and  add,  in 


their  place,  respectively,  the  words 
"sound  signal"  and  "sound  signals"  in 
the  following  places: 

a.  Section  67.01-1  (a); 

b.  Section  67.01-5  (e)  and  (f), 
including  the  section  heading  for  (f); 

c.  Subpart  67.10,  subpart  heading; 

d.  Sections  67.10-1  introductory  text; 

e.  Section  67.10-5  introductory  text; 

f.  Section  67.10-10  (a)  introductory 
text,  (a)(3)  and  (b); 

g.  Section  67.10-15,  section  heading, 
paragraphs  (a)  introductory  text,  (a)(1), 
{a)(2),  and  (b); 

h.  Section  67.10-20,  section  heading, 
paragraphs  (a)  introductory  text,  and 
(a)(3); 

i.  Section  67.10-25  introductory  text 
and  (a)(2); 

j.  Section  67.10-30; 

k.  Section  67.10-35(a)  and  (b); 

1.  Section  67.10—40,  section  heading 
and  text; 

m.  Section  67.20-10.  section  heading, 
and  paragraphs  (a)(1),  (a)(2)  and  (b); 

n.  Section  67.25-10,  section  heading, 
paragraphs  (a)(1),  (a)(2),  (b)  introductory  ' 
text,  (b)(2),  and  (c)(1); 

o.  Section  67.30-10,  section  heading, 
paragraphs  (a)  introductory  text,  (b),  (c), 
(d)  introductory  text  and  (d)(2);  q 

p.  Section  67.35-l(b); 

q.  Section  67.35-5(b); 

r.  Section  67.40-1  (a); 

s.  Section  67.40-5(b); 

t.  Section  67.40-20;  and 

u.  Section  67.50-25(f). 

§67.01-10    [Amended] 

14.  Amend  §67.01-10  to  read  as 
follows: 

§  67.01  -1 0    Delegation  of  functions. 

The  Coast  Guard  District  Commander 
may  delegate  the  authority  for 
performing  inspections,  enforcement, 
and  administration  of  regulations  to  any 
civilian  or  military  position  in  the  Coast 
Guard. 

§67.01-15    [Amended] 

15.  Amend  §  67.01-15  to  read  as 
follows: 

§  67.01  -1 5    Classification  of  structures. 

(a)  When  will  structures  be  assigned  to 
a  Class?  The  District  Commander  will 
assign  structures  to  Class  A,  B,  or  C  as 
part  of  processing  an  application  for  a 
permit  to  establish  and  operate  lights 
and  soimd  signals. 

(b)  In  general,  where  will  the  different 
classes  of  structures  be  located?  Specific 
criteria  in  paragraph  (c)  of  this  section 
may  create  exceptions,  but  in  general 
structures  the  farthest  ft'om  shore  are 
likely  to  be  assigned  to  Class  A  and 
required  to  have  obstruction  lights  and 
sound  signals  that  can  be  detected  from 


the  farthest  distance.  Structures  closest 
to  shore  are  likely  to  be  assigned  to 
Class  C  and,  while  subject  to 
requirements  to  ensure  that  they  are  also 
detectable  from  a  safe  distance  away, 
will  be  required  to  have  the  least 
powerful  obstruction  lights  or  sound 
signals.  The  location  and  standards  for 
Class  B  structures  will  generally  be  in 
between  Class  A  and  C  structures, 
(c)  What  criteria  will  be  used  to 
classify  structures?  When  assigning  a 
structure  to  a  class,  the  District 
Commander  will  take  into  consideration 
whether  a  line  of  demarcation  has  been 
prescribed,  and  matters  concerning,  but 
not  necessarily  limited  to,  the 
dimensions  of  the  structure  and  the 
depth  of  vrater  in  which  it  is  located,  the 
proximity  of  the  structure  to  vessel 
routes,  the  nature  and  amount  of  vessel 
traffic,  and  the  effect  of  background 
lighting. 

(1)  If  a  line  of  demarcation  has  been 
prescribed,  the  District  Commander  will 
assign  those  structures  seaward  of  the 
line  of  demarcation  to  Class  A.  He  or 
she  will  assign  all  structures  shoreward 
of  the  line  of  demarcation  to  either  Class 
B  or  Class  C,  unless  the  District 
Commander  determines  under  §  67.05- 
25  that  the  structure  should  be  assigned 
to  Class  A  because  of  the  structure's 
proximity  to  a  navigable  channel, 
fairway  or  line  of  demarcation. 

(2)  If  a  line  of  demarcation  has  not 
been  prescribed,  the  District 
Commander  will  assign  a  structure  to 
Class  A,  B,  or  C  as  he  or  she  deems 
appropriate. 

16.  Amend  §  67.01-20  to  read  as 
follows: 

§67.01-20    Prescribing  lines  of 
demarcation. 

The  District  Commander  sends 
recommendations  for  establishing  or 
changing  lines  of  demarcation  to  the 
Commandant.  For  the  purposes  of  this 
part,  when  the  Commandant  approves 
of  additions  to  or  changes  in  prescribed 
lines  of  demarcation,  such  additions  or 
changes  will  be  published  in  the 
Federal  Register  and  will  become 
effective  on  the  date  specified  in  that 
publication. 

§67.05-1     [Amended] 

17.  hi  §  67.05-l(f),  immediately  after 
the  words,  "the  angle  of  the  approach, 
until",  remove  the  word  "he",  and  add, 
in  its  place,  the  words,  "the  mariner". 

§67.10-10    [Amended] 

18.  In  addition  to  amendments  set 
forth  in  the  nomenclature  instruction 
above,  in  §  67.10-10,  remove  the  third 
word  ("fog")  in  paragraph  (a)(3). 


§67.15-1     [Amended] 

19.  Amend  §  67.15-1  to  read  as 
follows: 

§  67.1 5-1     Lights  and  signals  on  attendant 
vessels. 

The  requirements  prescribed  by  this 
part  apply  to  structures.  The  barges, 
vessels,  and  other  miscellaneous 
floating  plants  in  attendance  must 
display  lights  and  signals  imder  the 
International  Navigational  Rules  Act  of 
1977  (33  U.S.C.  1601-1608)  that 
adopted  the  International  Regulations 
for  Preventing  Collisions  at  Sea,  1972 
(72  COLREGS),  or  the  Inland 
Navigational  Rules  Act  of  1980  (33 
U.S.C.  2001-2038).  When  vessels  are 
fixed  to  or  submerged  onto  the  seabed, 
however,  they  become  structures  as 
described  in  §  67.01-5. 

§67.15-10    [Amended] 

20.  Amend  §  67.15-10(b)  to  read  as 
follows: 

§  67.1 5-1 0    Spoil  banks,  artificial  islands, 
and  dredged  channels. 

***** 

(b)  To  receive  a  permit  to  establish 
and  maintain  a  private  aid  to  navigation 
for  the  purposes  described  in  paragraph 
(a)  of  this  section,  submit  your 
application  to  the  District  Commander. 
The  District  Commander  will  review  all 
applications  and  issue  all  permits. 

21.  In  addition  to  amenoments  set 
forth  in  the  nomenclature  instruction 
above,  in  §  67.20-10,  in  paragraph  (b), 
add  the  words  "or  she"  immediately 
after  the  words  "of  this  section,  if  he". 

22.  In  addition  to  amendments  set 
forth  in  the  nomenclature  instruction 
above,  in  §  67.25-10,  in  the  introductory 
text  of  paragraph  (c),  add  the  words  "or 
she"  immediately  after  the  words  "of 
this  section,  if  he". 

§67.30-5    [Amended] 

23.  In  §  67.30-5,  in  paragraph  (a), 
remove  the  address  "Naval  Supply 
Depot,  5801  Tabor  Avenue, 
Philadelphia,  Pa.  19120."  and  add,  in  its 
place,  the  following  address: 
"Document  Automation  and  Production 
Service,  700  Robbins  Avenue,  Building 
4,  Section  D,  Philadelphia,  PA  19111- 
5091." 

§67.40-1    [Amended] 

24.  In  addition  to  amendments  set 
forth  in  the  nomenclature  instruction 
above,  in  §  67.40-l(a),  remove  the 
second  sentence,  and  add,  in  its  place, 
the  two  following  sentences:  "Persons 
constructing  structures  must  notify  the 
District  Commander  by  either  telegram 
or  overnight  mail  on  the  day  they  begin 


construction.  Within  this  notice,  they 
must  inform  him  or  her  of  the  lights  and 
sound  signals  they  will  use  during 
construction." 

§67.40-5    [Amended] 

25.  In  addition  to  amendments  set 
forth  in  the  nomenclature  instruction 
above,  in  §  67.40-5— 

a.  In  paragraph  (a),  add  the  words  "or 
her"  immediately  after  the  words 
"whenever,  in  his",  and 

b.  In  paragraph  (b),  add  the  words  "or 
she"  immediately  after  the  words 
"marine  navigation,  he"  and  add  the 
words  "or  her"  immediately  after  the 
words  "revoke  or  revise  his". 

26.  hi  §§67.50-5  (b),  67.50-15  (b), 
67.50-20  (b),  67.50-30  (b),  67.50-35  (b), 
67.50-45  (b),  and  67.50-50  (b),  remove 
the  sentences:  "The  District  Commander 
shall  assign  structures  to  classes  as  he 
deems  appropriate  at  the  time  of 
application  for  a  permit  to  establish  and 
operate  lights  and  fog  signals.  In  so 
doing,  he  shall  take  into  consideration 
matters  concerning,  but  not  necessarily 
limited  to,  the  dimensions  of  the 
structure  and  the  depth  of  water  in 
which  it  is  located;  the  proximity  of  the 
structure  to  vessel  routes;  the  nature  and 
amount  of  vessel  traffic;  and  the  effect 
of  background  lighting. ' ' 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  HOMELAND  SECURITY 

PART  72— MARINE  INFORMATION 

27.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85,  633;  43  U.S.C. 
1333:  Department  of  Homeland  Security 
Delegation  No.  0170. 

§72.01-5    [Amended] 

28.  hi  §  72.01-5,  add  a  note  at  the  end 
of  the  section  that  reads  as  follows: 

§72.01-5    Local  Notice  to  Mariners. 

***** 

Note  to  §  72.01-5:  You  may  also  access 
Local  Notice  to  Mariners  free  of  charge  on  the 
Internet  from  the  Coast  Guard  Navigation 
website  [bttp://ivn'w.navcen. uscg.gov/);  look 
for  "Local  Notice  to  Mariners". 

§72.01-10    [Amended] 

29.  hi  §  72.01-10,  add  a  note  at  the 
end  of  the  section  that  reads  as  follows: 

§  72.01  -1 0    Notice  to  Mariners. 


Note  to  §  72.01-10:  You  may  also  access 
Notice  to  Mariners  through  the  National 
Imagery  and  Mapping  Agency  website  (http:/ 
/poUux.nss.nima.mil);  look  for  "U.S.  Notice 
to  Mariners". 


30.  hi  §  72.05-10,  add  a  note  at  the 
end  of  the  section  that  reads  as  follows: 

§72.05-10    Free  Distribution. 

***** 

Note  to  §  72.05-10:  You  may  also  access 
Coast  Guard  Light  List  data  through  the 
following  National  Imagery  and  Mapping 
Agency  Web  site  [http://pollux.nss.nima.mil/ 
pubs/USCGLL/pubs_i_uscgll_list.) 

Dated:  May  5,  2003. 
David  S.  Belz, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 

Commandant  for  Operations. 

[FR  Doc.  03-11987  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1137 

[STB  Ex  Parte  No.  637  (Sul>-No.  1)] 

Removal  of  Divisions  of  Revenue 
Regulations 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
correctipn  of  prior  document. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  correcting  its  prior 
document  by  adding  an  ADDRESSES 
caption. 

DATES:  Comments  are  due  Jime  5,  2003. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  "Ex 
Parte  No.  637  (Sub-No.  1)"  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 
TOR  FURTHER  INFORMATION  CONTACT:  John 
Sado,  (202)  565-1661.  [Federal 
Information  Relay  Service  for  the 
hearing  impaired:  1-800-877-8339.J 
SUPPLEMENTARY  INFORMATION:  On  May  6, 
2003,  at  68  FR  23947-23948,  the  Board 
published  a  notice  of  proposed 
rulemaking  in  this  proceeding  seeking 
comments  but  inadvertently  omitting 
the  ADDRESSES  caption.  The  Board  is 
here  correcting  that  omission  by 
including  the  relevant  address 
information. 

Dated:  May  8,  2003. 

By  the  Board.  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-12001  Filed  5-13-03;  8:45  am] 
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This  seclion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  Advisory 
Committee  (DPAC);  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  Advisory 
Coininittee  wjll  meet  on  June  11th,  2003 
starting  at  9  a.m.  at  the  Jefferson  County 
Firehall  on  the  comer  of  Adam  and  "J" 
Street  in  Madras,  Oregon.  Agenda  items 
will  include  a  presentation  on  the 
Deschutes  National  Forest  Recreation 
Initiative,  Update  on  the  status  of  the 
Aquatic  Conservation  Strategy  and 
Survey  and  Management  Supplemental 
EISs,  Update  on  the  Upper  Deschutes 
Resource  Management  Plan  and 
Metolious  Basin  Subcommittees, 
Rechartering,  Wrap  up  of  the  2002 
NWFP  monitoring,  and  a  briefing  on  the 
new  Stewardship  Contract  authority. 
The  remainder  of  the  day  will  include 
info  sharing  and  a  Public  Foriun  from  4 
p.m.  till  4:30  pm.  All  Deschutes 
Province  Advisory  Committee  Meetings 
are  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Mickle,  Province  Liaison, 
Deschutes  NF,  Crescent  RD,  P.O.  Box 
208,  Crescent,  OR  97754,  Phone  (541) 
433-3216. 

Dated:  May  7,  2003. 
Leslie  A.C.  Weldon, 

Deschutes  National  Forest  Supervisor. 

[FR  Doc.  03-11869  Filed  5-13-03:  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Shasta  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
May  28,  2003,  in  Anderson,  CA.  The 
purpose  of  the  meeting  will  be  to 
receive  updates  about  funded  projects, 
to  form  working  committees,  and  the 
future  of  RAC  appointments. 
DATES:  The  meeting  will  be  held  on  May 
28,  2003,  from  8  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
Sierra  Pacific  Industries,  19794 
Riverside  Avenue,  Anderson,  CA — off 
Oxyoke  Road  between  Interstate-5  and 
Highway  273. 

FOR  FURTHER  INFORMATION  CONTACT:  Deb 
Romberger,  Designated  Federal  Official, 
USDA  Forest  Service,  (530)  336-5521. 
E-mail:  dromberger@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Discussion  is  limited  to  Forest  Service 
staff  and  committee  members.  However, 
time  will  be  provided  for  public  input, 
giving  individuals  the  opportunity  to 
address  the  committee. 

Dated:  May  7,  2003. 
J.  Sharon  Heywood, 

Forest  Supervisor. 

[FR  Doc.  03-11973  Filed  5-13-03;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Idaho  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Idaho  Advisory  Committee  to  the 
Commission  will  convene  at  11  a.m.  and 
adjourn  at  12  p.m.  (m.d.t.)  on 
Wednesday  May  21,  2003. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-1088.  access  code: 
16702259.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
made  over  wireless  lines,  and  the 
Commission  will  not  refund  any 
incxured  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 


8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  nimiber  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Phillip  Montez,  of 
the  Western  Regional  Office,  (213)  894- 
3437,  by  3  p.m.  on  Tuesday,  May  20, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC,  April  24,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-11968  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  4:30  p.m.  on  Tuesday,  May 
13,  2003,  at  the  New  Jersey  State  House, 
125  W.  State  Street,  Room  1,  Trenton.  NJ 
08625.  The  piurpose  of  this  meeting  is  to 
review  status  of  current  activity,  plan 
new  projects,  and  receive  briefings  from 
invited  speakers  on  civil  rights 
developments  in  the  state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC,  May  6,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-11967  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  633S-0i-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S70-9A6] 

Bralte  Rotors  From  the  People's 
Republic  of  China:  Final  Results  and 
Partial  Rescission  of  the  Fifth 
Antidumping  Duty  Administrative 
Review  and  Final  Results  of  the 
Seventh  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  the  fifth 
antidumping  duty  administrative  review 
and  final  results  of  the  seventh  new 
shipper  review. 

SUMMARY:  On  January  8,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  and  preliminary 
partial  rescission  of  the  fifth 
antidumping  duty  administrative  review 
and  preliminary  results  of  the  seventh 
new  shipper  review  of  the  antidumping 
duty  order  on  brake  rotors  from  the 
People's  Republic  of  China.  See  Brtike 
Rotors  from  the  People's  Republic  of 
China:  Prehminary  Results  and 
Preliminary  Partial  Rescission  of  the 
Fifth  Antidumping  Duty  Administrative 
Review  and  Preliminary  Results  of  the 
Seventh  New  Shipper  Review,  68  FR 
1031  (January  8,  2003)  ("Preliminary 
Results").  These  reviews  examined  18 
exporters  ^  ("the  respondents"),  five  of 
which  are  exporters  included  in  three 


'  The  names  of  the  respondents  in  the  fifth 
administrative  review  are  as  follows:  (1)  China 
National  industrial  Machinery  Import  &  Export 
Corporation  ("CNIM");  (2)  Laizhou  Automobile 
Brake  Equipment  Company,  Ltd.  ('LABEC");  (3) 
Longkou  Haimeng  Machinery  Co.,  Ltd. 
("Hairneng");  (4)  Laizhou  Hongda  Auto 
Replacement  Parts  Co.,  Ltd.  ("Hongda");  (5)  Hongfa 
Machinery  (Dalian)  Co.,  Ltd.  ("Hongfa");  (6) 
Qingdao  Gren  (Group)  Co.  ("GREN");  (7)  Qingdao 
Meita  Automotive  Industry  Company,  Ltd. 
("Melta");  (8)  Shandong  Huanri  (Group)  General 
Company  ("Huanri  General");  (9)  Yantai  Winhere 
Auto-Part  Manufacturing  Co.,  Ltd.  ("Winhere");  and 
(10)  Zibo  Luzhou  Automobile  Parts  Co..  Ltd. 
("ZLAP  ■);  (11)  Beijing  Concord  Auto  Technology 
Inc.  ("Beijing  Concord");  (12)  China  National 
Machinery  and  Equipment  Import  &  Export 
(Xinjiang)  Corporation  ("Xinjiang");  (13)  China 
National  Automotive  Industry  Import  &  Export 
Corporation  ("CAIEC");  (14)  Laizhou  CAPCO 
Machinery  Co..  Ltd.  ("Laizhou  CAPCO");  (15) 
Laizhou  Luyuan  Automobile  Fittings  Co.  ("Laizhou 
Luyuao");  and  (16)  Shenyang  Honbase  Machinery 
Co.,  ltd.  ("Shenyang").  (The  exporter/producer 
combinations  excluded  from  the  antidumping  duty 
order  are:  Xinjiang/Zibo  Bofai  Manufacturing  Co. 
Ltd  ("Zibo");  CAIEC  or  Laizhou  CAPCO/Laizhou 
CAPCD;  and  Laizhou  Luyuan  or  Shenyang/Laizhou 
Luyuan  or  Shenyang).  The  names  of  the 
respondents  in  the  seventh  new  shipper  review  are 
as  follows:  (17)  Shanxi  Fengkun  Metallurgical  Ltd. 
Co.  ("Shanxi  Fengkun");  and  (18)  Zibo  Golden 
Harvest  Machinery  Limited  Company  ("Golden 
Harvest"). 


exporter/producer  combinations  and 
two  of  which  are  new  shippers.  The 
period  of  review  is  April  1,  2001, 
through  March  31,  2002  ("POR").  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 

Based  on  the  aaditional  publicly 
available  information  used  in  these  final 
results  and  the  comments  received  from 
the  interested  parties,  we  have  made 
changes  in  the  margin  calculations  for 
the  respondents  in  these  reviews.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  Reviews." 
EFFECTIVE  DATE:  May  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terre  Keaton  or  Brian  Smith,  Import 
Administration,  International  Trade 
Adminisfration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-1280,  or  (202) 
482-1766,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  8,  2003,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Results  (see  68  FR  1031). 

On  January  28,  2003,  we  placed  on 
the  record  information  obtained  from 
the  U.S.  Customs  Service  (now  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  ("BCBP"))  then  known  as 
the,  for  the  six  outstanding  entries  noted 
in  the  December  31,  2002,  memorandum 
titled,  "Results  of  Request  for  Assistance 
from  the  U.S.  Customs  Service  to 
Further  Examine  U.S.  Entries  Made  by 
the  Exporter/Producer  Combinations- 
Preliminary  Results"  (see — "Partial 
Rescission  of  Administrative  Review" 
section  below  for  further  discussion). 
Also  on  January  28,  2003,  and  in 
accordance  with  19  CFR 
351.301(c){3)(ii),  the  respondents 
submitted  additional  publicly  available 
information  for  consideration  in  the 
final  results. 

On  February  5,  2003,  the  Department 
published  in  the  Federal  Register  an 
amended  preliminary  results  of  the 
seventh  new  shipper  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  People's  Republic  of  China 
("PRC")  to  reflect  its  intention  to  assign 
exporter/producer  combination  cash 
deposit  rates  to  the  new  shipper 
companies  in  the  final  results.  See  Brake 
Rotors  from  the  People's  Republic  of 
China:  Amended  Preliminary  Results  of 
the  Seventh  New  Shipper  Review,  68  FR 
5867.  On  February  21,  2003,  the 
petitioner  ^  and  the  respondents 


submitted  case  briefs,  and  on  February 
28,  2003,  they  submitted  rebuttal  briefs. 

On  February  4.  and  25,  2003,  we 
placed  on  the  record  additional  publicly 
available  information  on  electricity, 
pallet  wood  and  brokerage  and  handling 
for  consideration  in  the  final  results.  On 
March  7,  2003,  the  petitioner  submitted 
comments  on  the  publicly  available 
information  we  had  placed  on  the 
record  on  February  25,  2003. 


2  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Afiermarket  Manufacturers. 


Scope  of  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  pareuneters 
(weight  and  dimension)  of  the  brake 
rotors  limit  thefr  use  to  the  following     ' 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  imder  "one  ton 
and  a  half,"  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g., 
General  Motors,  Ford,  Chrysler,  Honda. 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  order  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  bora  the  scope  of  this 
order  are  brake  rotors  made  of  gray  cast 
iron,  whether  finished,  semifinished,  or 
imfinished,  with  a  diameter  less  than  8 
inches  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeters)  and  a  weight  less 
than  8  pounds  or  greater  than  45  pounds 
(less  than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  classifiable  under 
subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 
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Partial  Rescission  of  Administrative 
Review 

Pursuant  to  19  CFR  351.213(d)(3),  we 
have  determined  that,  during  the  POR, 
the  exporters  which  are  part  of  the  three 
exporter/producer  combinations  which 
received,  zero  rates  in  the  less-than-fair- 
value  ("LTFV")  investigation  did  not 
make  shipments  of  subject  merchandise 
to  the  United  States  during  the  POR. 
Specifically,  we  have  determined  that 
during  the  POR,  (1)  neither  CAIEC  nor 
Laizhou  CAPCO  exported  brake  rotors 
to  the  United  States  that  were 
manufactured  by  producers  other  than 
Laizhou  CAPCO;  (2)  neither  Shenyang 
Honbase  nor  Laizhou  Luyuan  exported 
brake  rotors  to  the  United  States  that 
were  manufactiu-ed  by  producers  other 
than  Shenyang  Honbase  or  Laizhou 
Luyuan;  and  (3)  Xinjiang  did  not  export 
brake  rotors  to  the  United  States  that 
were  manufactured  by  producers  other 
than  Zibo. 

hi  order  to  make  this  determination, 
we  first  examined  POR  subject 
merchandise  shipment  data  furnished 
by  the  Customs  Service  by  performing  a 
data  query.  Because  the  data  from  our 
initial  query  was  voluminous,  we 
randomly  selected  31  entries  ft-om  the 
data  query  results  for  further 
examination  by  the  Customs  Service 
[see  Memorandvmi  dated  October  3, 
2002,  fi-om  Davina  Hashmi,  Senior 
Analyst,  to  the  File,  titled,  "Request  for 
Assistance:  Shipments  of  Brake  Rotors 
from  the  People's  Republic  of  China 
Which  Were  Manufactured  and/or 
Exported  by  Five  PRC  Companies 
during  the  Period  April  1,  2001, 
Through  March  31,  2002"). 

Specifically,  we  requested  the 
Customs  Service  to  examine  fmther  the 
documentation  filed  at  the  U.S.  port  for 
each  of  those  selected  entries  made  by 
the  exporters  at  issue  to  determine  the 
manufacturer  of  the  merchandise.  In 
response  to  our  request  for  information, 
the  Customs  Service  was  only  able  to 
provide  us  with  information  on  25 
entries  made  by  these  respondents. 
After  a  review  of  the  data  we  received 
from  the  Customs  Service  in  response  to 
our  data  query,  we  found  no  evidence 
that  any  of  the  exporter/producer 
combinations  subject  to  this 
administrative  review  made  shipments 
of  the  subject  merchandise  during  the 
POR  [see  Memoranda  dated  December 
31,  2002,  from  Davina  Hashmi,  Senior 
Analyst,  and  January  28,  2003,  from 
Terre  Keaton,  Analyst,  to  the  File,  both 
titled,  "Results  of  Request  for  Assistance 
from  the  U.S.  Customs  Service  to 
Further  Examine  U.S.  Entries  Made  By 
Exporter/Producer  Combinations"). 
Therefore,  we  are  rescinding  this  review 


with  respect  to  CAIEC,  Laizhou  CAPCO, 
Shenyang  Honbase,  Laizhou  Luyuan, 
and  Xinjiang.  See  Issues  and  Decision 
Memorandum  {"Decision  Memo")  from 
Jeffrey  May,  Deputy  Assistant  Secretary 
for  Import  Administration,  to  Joseph  A. 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration  at  Comment  1  for 
further  discussion. 

Facts  Available 

In  the  Preliminary  Results,  68  FR  at 
1033,  the  Department  determined  that 
the  use  of  facts  available  was  warranted 
in  accordance  with  section  776(b)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act")  to  calculate  the  dumping  margin 
for  Beijing  Concord.  Because  Beijing 
Concord  failed  to  provide  requested 
information  and  did  not  properly  notify 
the  Department  of  its  difficulty  in 
meeting  ovu'  requirements  in  accordance 
with  section  782®)  of  the  Act,  we 
determined  that  Beijing  Concord  did  not 
cooperate  to  the  best  of  its  ability.  Since 
the  preliminary  results  nothing  has 
changed  to  reverse  our  preliminary 
decision  regarding  Beijing  Concord. 
Therefore,  for  the  final  results  of  this 
review  we  continue  to  find  that  Beijing 
Concord  is  not  eligible  to  receive  a 
separate  rate  and  thus  it  continues  to  be 
part  of  the  PRC  non-market  economy 
("NME")  entity,  subject  to  the  PRC-wide 
rate. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  are 
addressed  in  the  Decision  Memo,  which 
is  hereby  adopted  by  this  notice.  A  list 
of  the  issues  raised,  all  of  which  are  in 
the  Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  the  briefs  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directiy 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  the  use  of  additional 
publicly  available  information  and  the 
comments  received  from  the  interested 
parties,  we  have  made  changes  in  the 
margin  calculation  for  each  respondent. 
For  a  discussion  of  these  changes,  see 
the  "Margin  Calculations"  section  of  the 
Decision  Memo. 

For  the  final  results,  we  calculated 
average  surrogate  percentages  for  factory 
overhead,  selling,  general  and 
administrative  expenses,  and  profit 
using  the  2000-2001  financial  data  of 


Kalyani  Brakes  Limited  ("Kalyani"), 
Mando  Brake  Systems  India  Limited 
("Mando"),  and  Rico  Auto  Industries 
Limited  ("Rico").  See  Decision  Memo  at 
Comment  3. 

To  value  direct,  indirect,  and  packing 
labor,  we  used  the  updated  value  from 
the  International  Trade  Administration 
Web  site  at  http://ia.ita.doc.gov/wages/ 
index.html. 

To  value  electricity,  we  used  the 
2000-2001  "revised  estimate"  average 
rate  for  industrial  consumption  as 
published  in  the  Annual  Report  (2001- 
02)  on  the  Working  of  State  Electricity 
Boards  &  Electricity  Departments  by  the 
Government  of  India's  Planning 
Commission  (Power  &  Energy  Division). 

To  value  pallet  wood,  we  used  the 
April  2000-March  2001  average  import 
values  from  Monthly  Statistics  of  the 
Foreign  Trade  of  India  ("Monthly 
Statistics"). 

For  those  respondents  which  reported 
in  their  responses  that  they  used  non- 
alloy  pig  iron  to  produce  the  subject 
merchandise,  we  used  the  April  2001- 
December  2001  average  import  values 
for  the  appropriate  non-alloy  pig  iron 
HTS  subcategory  from  Monthly 
Statistics  to  value  this  input.  See 
Decision  Memo  at  Comment  2. 

To  value  foreign  brokerage  and 
handling  expenses,  we  relied  on  public 
information  reported  in  the  1998-1999 
antidumping  duty  administrative  and 
new  shipper  reviews  of  stainless  steel 
bar  from  India. 

We  corrected  a  calculation  error 
which  affected  the  surrogate  value  used 
for  marine  insurance. 

We  deducted  an  amount  for  foreign 
brokerage  and  handling  expenses  from 
the  U.S.  starting  prices  reported  by 
Golden  Harvest  which  we  inadvertently 
did  not  do  in  the  preliminary  results. 

We  corrected  a  programming  error 
which  affected  the  direct  labor  per-unit 
amounts  for  certain  brake  rotor  models 
reported  by  Golden  Harvest. 

We  corrected  a  programming  error 
which  affected  the  marine  insurance 
calculation  for  U.S.  sales  with  C.I.F. 
terms  of  sale  reported  by  LABEC.  In 
addition,  based  on  data  contained  in 
LABEC's  response,  we  subtracted  an 
amount  for  marine  insurance  for  certain 
sales  which  LABEC  had  indicated  it 
incurred  this  expense  which  we 
inadvertently  did  not  do  in  the 
preliminary  results. 

We  corrected  a  programming  error  by 
adding  an  amoimt  for  loading  fees  to 
Huanri  General's  coal  freight  cost 
instead  of  its  carton  freight  cost. 

We  corrected  a  calculation  error 
which  affected  the  entered  values 
derived  for  GREN. 


Final  Results  of  Revie%v8 

We  determine  that  the  following 
weighted-average  margin  percentages 


exist  for  the  following  companies  during 
the  period  April  1,  2001,  tlm)ugh  March 
31,  2002: 


Manufacturer/producer/exporter 


PRC  NME  entity  (which  includes  Beijing  Concord)  

China  National  Industrial  Machinery  Import  &  Export  Corporation 

Hongfa  Machinery  (Dalian)  Co.,  Ltd 

Laizhou  Automobile  Brake  Equipment  Company,  Ltd 

Longkou  Haimeng  Machinery  Co.,  Ltd 

Laizhou  Hongda  Auto  Replacement  Parts  Co.,  Ltd 

Qingdao  Gren  (Group)  Co 

Qingdao  Meita  Automotive  Industry  Company,  Ltd 

Shanxi  Fengkun  Metallurgical  Ltd.  Co 

Shandong  Huanri  (Group)  General  Company 

Yantai  Winhere  Auto-Part  Manufacturing  Co.,  Ltd 

Zibo  Golden  Harvest  Machinery  Limited  Company  

Zibo  Luzhou  Automobile  Parts  Co.,  Ltd 

*0e  minimis. 


Margin 
percent 


43.32 

•  0.08 
0.00 

•  0.22 

*  0.05 
0.00 

*  0.06 

*  0.09 
0.00 
0.00 
0.00 
0.00 

•  0.14 


Assessment  Rates 

The  Department  shall  determine,  and 
the  BCBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  CFR  351.212(b)(1),  we 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  based  on  the  ratio 
of  the  total  amount  of  the  dumping 
margins  calciUated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales.  In  order  to  estimate  the 
entered  value  for  those  sales  where  this 
information  was  unavailable,  we 
subtracted  applicable  movement 
expenses  from  the  gross  sales  value.  In 
accordance  with  19  CFR  351.106(c)(2), 
we  will  instruct  the  BCBP  to  liquidate 
without  regard  to  antidumping  duties 
all  entries  of  subject  merchandise 
during  the  POR  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  {i.e.,  less  than  0.50  percent). 
The  Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
BCBP  within  15  days  of  publication  of 
these  final  results  of  review.  For  entries 
of  the  subject  merchandise  during  the 
POR  from  companies  not  subject  to  this 
review,  we  will  instruct  the  BCBP  to 
liquidate  them  at  the  cash  deposit  rate 
in  effect  at  the  time  of  entry. 

Cash  Deposit  Requirements 

Bonding  wiU  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Golden  Harvest  or 
Shanxi  Fengkim  of  brake  rotors  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  residts 
of  the  new  shipper  review. 

The  following  deposit  rates  shall  be 
required  for  merchandise  subject  to  the 
order  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 


results,  as  provided  by  section  75-l(a)(l) 
and  (a)(2)(B)  of  the  Act:  (1)  The  cash 
deposit  rate  for  CNIM,  GREN,  Haimeng, 
Hongda,  Hongfa,  Huanri  General, 
LABEC,  Meita,  Winhere,  ZLAP,  Golden 
Harvest  (i.e.,  for  subject  merchandise 
manufactured  and  exported  by  Golden 
Harvest)  and  Shanxi  Fengkun  {i.e.,  for 
subject  merchandise  manufactiired  and 
exported  by  Shanxi  Fengkun)  will  be 
the  rate  indicated  above;  (2)  the  cash 
deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  a  prior 
segment  of  the  proceeding  will  continue 
to  be  the  rate  assigned  in  that  segment 
of  the  proceeding;  (3)  the  cash  deposit 
rate  for  the  PRC  NME  entity  (including 
Beijing  Concord)  and  for  subject 
merchandise  exported  by  either  Golden 
Harvest  or  Shanxi  Fengkun  but  not 
manufactured  by  them  will  continue  to 
be  the  PRC-wide  rate  (i.e.,  43.32 
percent);  and  (4)  the  cash  deposit  rate 
for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  exporter  that 
supplied  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their  , 

responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 


("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  imder 
APO  in  accordance  with  19  CFR 
351.305.  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1),  751(a)(2)(B),  and 
777(i)  of  the  Act  and  19  CFR  351.213 
and  351.214. 

Dated:  May  8,  2003. 

loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision  Memo 

Comments 

1.  Whether  to  Reverse  the  Preliminary 
Results  With  Respect  to  the  Exporter/ 
Producer  Combinations 

2.  Whether  We  Should  Have  Requested  a 
Respondent  to  Submit  Revised  Databases 
Based  on  Our  Verification  Findings 

3.  Whether  to  Use  Data  Contained  in  the 
Financial  Statements  Submitted  for  Two 
Additional  Indian  Producers  of  Subject 
and/or  Comparable  Merchandise 

4.  Surrogate  Value  Selection  for  Pig  Iron 

5.  Whether  the  Respondents'  Case  Brief 
Complies  With  the  Department's  Filing  and 
Service  Requirements 

[FR  Doc.  03-12031  Filed  5-13-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fibier 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

May  8.  2003. 

agency:  Committee  for  tiie 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection. 

EFFECTIVE  DATE:  May  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 


927-5850,  or  refer  to  the  Biu^au  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward  used,  swing,  special 
swing,  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 


see  67  FR  68577,  published  on 
November  12,  2002. 

D.  Nficliael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  8,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1.  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  )anuary  1,  2003  and  extends 
through  December  31,  2003. 

Effective  on  May  14,  2003,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Group  I 

200-220,  224,  225/317/326,  226,  227,  300/301,  313-315,  360-363, 

36&-S2,  36&-03,  400-414,  •469pt^  603,  604,  611,  613/614/615/ 

617,  618,  619/620.  624,  625/626/627/628/629  and  666pt5,  as  a 

group. 
Sublevels  in  Group  I 

225/317/326 

619/620  

625/626/627/628/629  

Group  II 

237,  239pt6,  331  pt.  7,  332,  333/334/335,  336,  338/339.  340-345,  347/ 

348,  351,  352/652.  359-C/659-C  a,  659-H9,  359pt.  ^o,  433-438,  440. 

442,  443.  444,  445/446,  447/448,  459pt. 'i,  631  pt. '2,  633/634/635, 

636,    638/639,    640,    641-644,    645/646,    647/648,    651,    659-S", 

659pt.  1",  846  and  852,  as  a  group. 
Sublevels  in  Group  II 

336 

338/339  

347/348 ■: 


Twelve-month  limit  ^ 


435 

436 

438 

445/446 
638/639 

€42 

647/648 


659-S  

Within  Group  II  Subgroup 

342 

351  

447/448 

636 

651  


228,318,899  square  meters  equivalent. 


46,009,868  square  meters. 
17,031,646  square  meters. 
22,162,195  square  meters. 

602,836,385  square  meters  equivalent. 


156,723  dozen. 

1,071,224  dozen. 

1,514,317  dozen  of  which  not  more  than  1,288,567  dozen  shall  be  In 

Categories  347-W/348-W  's. 
27.866  dozen. 
5,497  dozen. 
31 ,020  dozen. 
146,174  dozen. 
6,468,061  dozen. 
748,171  dozen. 
5,351,981  dozen  of  which  not  more  than  5,088,804  dozen  shall  be  in 

Categories  647-W/648-W  '^. 
1,713,821  kilograms. 

261 ,378  dozen. 
285,837  dozen. 
22,874  dozen. 
383,919  dozen. 
560,432  dozen. 


'  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31 ,  2002. 
^Category  369-S:  only  HTS  number  6307.10.2005. 
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^Category  369-0:  all  HIS  numbers  except  6307.10.2005  (Category  369-S);  4202.12.4000,  4202.12.8020,  4202.128060,  4202.224020, 


4202.22.4500,  4202.22.8030,     4202.32.4000,    4202.32.9530,    4202.92.0505.    4202.92.1500,     4202  92  3016     4202  92  6091 

5601.21.0090,  5701.90.1020,     5701.90.2020,     5702.10.9020,     5702.39.2010,    5702.49.1020,     5702.491080     5702  59 1000 ' 

5702  99.1090,  5705.00.2020,     5805.00.3000,     5807.10.0510,     5807.90  0510,    6301.30.0010,     6301.30  0020     6302  511000 

6302.51.3000,  6302.51.4000,    6302.60.0010,     6302.60.0030,    6302.91.0005,     6302.91.0025,     6302.91.0045'    6302910050' 

6303.11.0000,  6303.91.0010,    6303.91.0020,     6304.91,0020,    6304.92.0000,     a305.20.0000,     6306.110000     6307  10 1020 ' 

6307.90.3010,  6307.90.4010,    6307.90.5010,   6307.90.8910,   6307.90.8945,   6307.90.9882,   6406.10.7700,    9404.901000    9404*90  8040  arid 


5601.10.1000, 
5702.99.1010, 
6302.51.2000, 
6302.91  0060, 
6307.10.1090, 


except   5601.29.0020,    5603.94.1010,    6304.19.3040,    6304.91.0050,    6304.99.1500.    6304.99.6010. 


9404.90.9505  (Category  369pt.) 

"  Category   469pt.:   all   HTS   numbers 
6308  00.0010  and  6406.10.9020. 

^Category  666pt.:  all  HTS  numbers  except  5805.00.4010,  6301.10.0000,  6301.40.0010,  6301.40.0020,  630190  0010  6302  53  0010 
6302.53.0020,  6302.53.0030,  6302  93.1000,  6302.93.2000,  6303.12.0000,  6303.19.0010,  6303.92.1000,  6303^^2  2010  6303  92  2020' 
6303.99.0010,  6304.11.2000,  6304.19.1500,  6304.19.2000,  6304.91.0040,  6304.93.0000,  6304.99.6020,  6307.90.9884,  9404.90.8522  and 
y4(j4 .  y  u .  y  J  tt . 

6  Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

''Category  331pt.:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510,  6116.10.7510,  6116926410  6116926420 
6116.92.6430,  6116.92.6440,  6116.92.7450,  6116.92.7460,  6116.92.7470,  6116.92.8800,  61 16  92.9400  and  61 16  99  9510  •  • 

e  Category  359-C:  only  HTS  numbers  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010,  6114.20.0048,  6114  20  0052  6203  42  2010 
6203.42.2090,  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010;  Category  659-C:  only  HTS  numbers  6103  23  0055'  6103'"43  202o' 
6103.432025,  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030,  6104.69  1000,  6104.69.8014,  6114  30  3044  '  6114  30  3054* 
6203.43.2010,  6203.43.2090,  6203.49.1010,  6203.49.1090,  6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and 
6211.43.0010. 

e  Category   659-H;    only   HTS   numbers 
6505  90.8090. 

359pt.;  all  HTS  numbers  except  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104  69.8010,  6114  20  0048  6114  200052 
620342.2090,  620462.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010  (Category  359-C);  6115  198010  6117  106010' 
6203.22.1000,   6204.22.1000,   6212.90.0010,   6214.90.0010,    6406.99.1550,    6505.90.1525,    6505.90.1540,   6505.90  2060   and 


6502.00.9030,    6504.00.9015,    6504.00.9060,    6505.90  5090,    6505.90.6090,    6505.90.7090    and 


•^°  Category 
6203  42.2010, 
6117.20.9010, 
6505.90.2545. 

' '  Category 
6405.20.6030, 

'*  Category 
6116.99.4800, 

'3  Category 
6211.11.1010, 

'*  Category 
6104.63.1030, 
6204.63  1510, 


6117.10.2010,  6117.20.9020,  6212.90.0020,  6214  20.0000, 
6116.10.5520,  6116.10.7520,  6116.93.8800,  6116.93.9400, 
6112.41.0020,    6112.41.0030,    6112.41.0040, 


6103.49.8038, 
6203.49.1010, 
6112.31.0010, 


459pt.:   all   HTS   numbers  except  6115.19.8020,   6117.10.1000, 
6405.20.6060,  6405.20.6090,  6406.99.1505  and  6406.99.1560. 
631pt.:   all   HTS   numbers  except  6116.10.1730,   6116.10-.4820, 
6116.99.5400  and  6116.99.9530.  . 

659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020,    6112.41.0010 
6211.11.1020,  6211.12.1010  and  6211.12.1020. 

659pt.:   all   HTS   numbers  except  6103.23.0055,   6103.43.2020,   6103  43.2025,   6103  49  2000 
6104.69.1000,     6104.69.8014,     6114.30.3044,    6114.30.3054,    6203.43.2010,    6203  43  2090  ' 
6204.69.1010,   6210.10.9010,   6211.33.0010,   6211.33.0017,   6211.43.0010   (Category  659-C') 
6112.41.0010,  6112.41.0020,  6112.41.0030,  6112.41.0040,  6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020  (Category  659-S)- 
6115.11.0010,  6115.12.2000,  6117.10.2030,  6117.20.9030,  6212.90.0030,  6214  30.0000.  6214.40.0000,  6406.99.1510  and  6406  99  1540 

''Category  347-W:  only  HTS  numbers  6203.19.1020,  6203.19.9020.  6203.22.3020,  6203.22  3030  6203  42  4005 
6203.42.4015,  6203.42.4025,  6203.42.4035,  6203.42.4045,  6203.42.4050,  6203.42.4060,  6203.49  8020  6210  40  9033' 
6211.20.3810  and  6211.32.0040;  Category  348-W:  only  HTS  numbers  6204.12.0030,  6204.198030  620422  304o' 
6204.29.4034.  6204.62.3000,  6204.62.4005,  6204.62.4010,  6204.62.4020,  6204  62  4030,  6204  62  4040  6204  62  4050 
6204.62.4065,  6204.69.6010,  6204.69.9010,  6210.50.9060,  6211.20.1550,  6211.20.6810,  6211.42.0030  and  6217  90  9050' 
isCategory  647-W:  only  HTS  numbers  6203.23.0060.  6203.23.0070.  6203.29.2030.  6203.29.2035  6203  43  2500 
6203.43.4020,  6203.43.4030,  6203.43.4040,  6203.49.1500,  6203.49.2015.  6203  49  2030  6203  49  2045 
6210.40.5030,  6211.20.1525,  6211.20.3820  and  6211.33.0030;  Category  648-W:  only  HTS  numbers 
6204.29.2020,  6204.29.2025,  6204.29.4038,  6204.63.2000,  6204.63  3000,  6204.63.3510,  6204  63  3530 
6204.69.2510,     6204.69.2530,     6204.69.2540,    6204.69.2560,    6204.69.6030,    6204.69.9030     6210  50  5035' 


6104.63.1020, 
6203.49.1090, 
6112.31.0020. 


6203.42.4010, 
6211.20.1520, 
6204.22.3050, 
6204.62.4055, 


6203.43.4010 
6203.49.8030 
6204.23.0045, 
6204.63.3540, 
6211.20.6820, 


621 1 .43.0040  and  6217.90.9060. 


6203.43.3500, 
6203.49.2060, 
6204  23.0040, 
6204.63.3532, 
6211.20.1555, 


'Tie 


e  limits  set  forth  above  are  subject  to 
ad  ustment  pursuant  to  the  provisions  of  the 
A'TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

yhe  Committee  for  the  Implementation  of 
TeKtile  Agreements  has  deterfnined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Adling  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-11957  Filed  5-13-03;  8:45  am] 
BltXING  CODE  3510-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMIMISSION 

Submission  for  0MB  Review; 
Comment  Request— Safety  Standard 
for  Cigarette  Lighters 

agency:  Consxmier  Product  Safety 
Commission. 

ACTION:  Notice. 


SUMMARY:  \n  the  Federal  Register  of 
March  4,  2003  (68  FR  10210),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
annoimce  the  agency's  intention  to  seek 
extension  of  approval  of  the  collection 
of  information  in  the  Safety  Standard  for 
Cigarette  Lighters  (16  CFR  part  1210). 
No  comments  from  members  of  the 
public  were  received  in  response  to  the 
Federal  Register  notice.  By  publication 
of  this  notice,  the  Commission 
annoimces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  extension  of 
approval  of  that  collection  of 
information  without  change  for  three  • 
years  from  the  date  of  approval. 

The  Safety  Standard  for  Cigarette 
Lighters  requires  disposable  and  novelty 
lighters  to  be  manufactured  with  a 
mechanism  to  resist  operation  by 
children  yoimger  than  five  years  of  age. 
Certification  regulations  implementing 


the  standard  require  manufacturers  and 
importers  to  submit  to  the  Commission 
a  description  of  each  model  of  lighter, 
results  of  prototype  qualification  tests 
for  compliance  with  the  standard,  and  a 
physical  specimen  of  the  lighter  before 
the  introduction  of  each  model  of  lighter 
in  commerce. 

The  Commission  uses  the  records  of 
testing  and  other  information  required 
by  the  certification  regulations  to 
determine  that  disposable  and  novelty 
lighters  have  been  tested  and  certified 
for  compliance  with  the  standard  by  the 
manufactiu«r  or  importer.  The 
Commission  also  uses  this  information 
to  obtain  corrective  actions  if  disposable 
or  novelty  lighters  fail  to  comply  with 
the  standard  in  a  manner  that  creates  a 
substantial  risk  of  injiuy  to  the  public. 
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Additional  Information  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Cigarette  Lighters,  16  CFR 
part  1210. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
disposable  and  novelty  cigarette 
lighters. 

Estimated  number  of  respondents:  60. 

Estimated  average  number  of  hours 
per  respondent:  1 75  per  year. 

Estimated  number  of  hours  for  all 
respondents:  10,500  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $951,000  to  $1,900,000  per 
year.  » 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  June  13,  2003  to  (1)  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC  20503; 
telephone:  (202)  395-7340,  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.goy. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst,  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-7671. 

Dated:  May  7.  2003. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  03-12007  Filed  5-13-03;  8:45  am] 

BILLMG  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availability  of  the 
Supplemental  Environmental 
Assessment  for  tlie  Pentagon 
Memorial 

AGENCY:  Washington  Headquarters 
Services,  DoD. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  Defense 
(DoD)  Washington  Headquarters 
Services  (WHS)  aimounces  that  a 
Supplemental  Environmental 
Assessment  (SEA)  for  the  Pentagon 
Memorial  is  available  for  public  review 
and  comment  within  30  days  of  the  date 
of  this  publication.  The  Memorial  is 
planned  for  the  Pentagon  Reservation. 

The  SEA  docimients  an  evaluation  of 
the  environmental  effects  of  the 
proposed  Memorial  in  accord  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA,  42  U.S.C. 
4321  to  4370b),  Council  of 
Environmental  Quality  (CEQ) 
implementing  regulations  (Title  40  Code 
of  Federal  Regulations,  Parts  15Q0- 
1508),  and  DoD  Instruction  4715.9, 
Environmental  Planning  and  Analysis. 
The  SEA  is  tiered  to  the  Pentagon 
Reservation  Master  Plan  Final  Report  of 
May  28,  1991  and  the  Final 
Environmental  Assessment  of  May  28, 
1991,  developed  for  the  comprehensive 
renovation  of  the  Pentagon.  The  SEA 
identifies  the  purpose  and  need  for  the 
proposed  action,  alternative  analysis  of 
potential  sites,  and  environmental 
consequences  of  the  proposed  action. 
Environmental  consequences  examined 
include  potential  impacts  on  air  quality, 
noise,  hazardous  materials,  natural/ 
ecological  features,  land  use  and  socio- 
economics, transportation,  urban 
systems,  and  cultiiral  resources. 

The  proposed  action  associated  with 
the  Pentagon  Memorial  involves 
construction  of  a  Memorial  Park 
commemorating  the  September  11,  2001 
terrorist  attack  on  the  Pentagon  and  the 
184  lives  lost  in  the  Pentagon  and  on 
American  Airlines  Flight  77.  The 
proposed  action,  as  directed  by 
Congres^will  be  constructed  within  the 
limits  of  the  Pentagon  Reservation. 

The  SEA  is  available  on  the  Internet 
at  http://memorial.pentagon.mil/ 

For  those  with  access  or  escort,  copies 
are  also  available  in  the  FOB  2  Building 
Managers  Office,  Room  1030,  and  in  the 
Pentagon  Library  Reference  Center  on 
the  Pentagon  Concoiuse. 
DATES:  Public  comments  are  invited  and 
must  be  either  e-mailed  or  postmarked 
on  or  before  June  13,  2003. 
ADDRESSES:  To  request  a  copy  of  the 
SEA  or  provide  comments,  contact 
Michael  Yopp  at  telephone:  703-693- 
8954,  e-mail: 

yoppm@army.pentagon.mil,  or  mail: 
Pentagon  Renovation  Program,  100 
Boundaiy  Channel  Drive,  Arlington,  VA 
22202.  Individuals  also  may  download 
the  SEA  fi'om  the  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  SEA, 
contact  Michael  Yopp  at  telephone: 


703-693-8954,  or  e-mail: 
yoppm@army.pen  tagon  .mil. 

Dated:  May  7,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-11971  Filed  5-13-03;  8:45  am) 

BILUNG  COOE  S001-08-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0147] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Pollution 
Prevention  and  RIght-to-Know 
Information 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0147). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  pollution  prevention  and 
right-to-know  information.  A  request  for 
public  comments  was  published  in  the 
Federal  Register  at  68  FR  15155  on 
March  28,  2003.  No  comments  were 
received. 

Public  conmients  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  biuden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
Jime  13,  2003. 

ADDRESSES:  Submit  comments, 
including  suggestions  for  reducing  this 


burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  £ind  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVA),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Goral,  Acquisition  Policy 
Division,  GSA,  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

[Eicecutive  Order  12856  of  August  3, 
1993,  "Federal  Compliance  With  Right- 
to-Know  Laws  and  Pollution  Prevention 
Requirements,"  requires  that  Federal 
facilities  comply  with  the  planning  and 
reporting  requirements  of  the  Pollution 
Prevention  Act  of  1990  and  the 
Emergency  Planning  Community  Right- 
to-Know  Act  of  1986.  The  executive 
order  requires  that  contracts  to  be 
performed  on  a  Federal  facility  provide 
for  the  contractor  to  supply  to  the 
Federal  agency  all  information  the 
Federal  agency  deems  necessary  to 
comply  with  these  reporting 
requirements. 

B  Annual  Reporting  Burden 

Number  of  Respondents:  2,550. 

Responses  Per  Respondent:  7.647. 

Annual  Responses:  19,500. 

Average  Rurden  Per  Response:  45 
•  minutes. 

Total  Rurden  Hours:  14.500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0147,  Pollution  Prevention  and 
Right-to-Know  Information  in  all 
correspondence . 

Oated:  May  8,  2003. 
Ralph  J.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-11946  Filed  5-13-03:  8:45  am] 

BILUNG  COD6  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

'[OMB  Control  No.  9000-0076] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Novation/Change  of  Name 
Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0076). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  novation/change  of  name 
requirements.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  68  FR  10212.  on  March  4, 
2003.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology'; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  13,  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to: 
FAR  Desk  Officer,  OMB  Room  10102, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  the  General  Services 
Administration.  FAR  Secretariat  (MVA), 
1800  F  Sti-eet,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  firm  performing  under 
Government  contracts  wishes  the 
Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  Government. 

B.  Annual  Reporting  Burden 

Respondents:  1,000. 
Responses  Per  Respondent:  1 . 
Annual  Responses:  1,000. 
Hours  Per  Response:  .458. 
Total  Rurden  Hours:  458. 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 


information  collection  documents  bora 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence. 

Dated:  May  8,  20Q3. 
Ralph  ].  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-11947  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests  « 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  14, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  [l\ls 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
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in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  8,  2003. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 

Title:  Lender's  Request  for  Payment  of 
Interest  and  Special  Allowance — LaRS. 

Frequency:  Quarterly,  annually. 

Affected  Public:  State,  local,  or  tribal  gov't, 
SEAs  or  LEAs;  businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  14,184. 
Burden  Hours:  34,573. 

Abstract:  The  Lender's  Request  for 
Payment  of  Interest  and  Special  Allowance — 
LaRS  (ED  Form  799)  is  used  by 
approximately  3,546  lenders  participating  in 
the  title  IV,  part  B  loan  programs.  The  ED 
Form  799  is  used  to  pay  interest  and  special 
allowance  to  holders  of  the  part  B  loans;  and 
to  capture  quarterly  data  from  lender's  loan 
portfolio  for  financial  and  budgetary 
projections. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2273. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  viVian_reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joe  Schubart  at  (202)  708-9266  or 
via  his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  03-11979  Filed  5-13-03;  8:45  am] 

BIUJNG  CODE  4000-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-461-000] 

Alliance  Pipeline  LP.;  Notice  pf 
Compliance  Filing 

May  8,  2003. 

fake  notice  that  on  April  30,  2003, 
Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  a  cost  and  revenue 
study.  Alliance  states  that  the  purpose 
of  the  filing  is  to  comply  with  Ordering 
Paragraph  (F)  of  the  certificate  order 
issued  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  on 
September  17, 1998,  in  Docket  No. 
CP97-168-000,  et  al.  Ordering 
Paragraph  (F)  required  Alliance  to  make 
a  filing  within  three  years  of  the 
pipeline's  in-service  date,  either 
justifying  its  existing  recoiu'se  rates  or 
proposing  alternative  rates  to  be 
effective  no  later  than  three  years  after 
the  in-service  date. 

Alliance's  in-service  date  was 
December  1,  2000.  Alliance  states  that 
its  filing  justifies  the  continued  use  of 
the  existing  recourse  rates. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
comment  date  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  May  14,  2003. 

Magalie  R,  Salas, 

Secretary. 

(FR  Doc.  03-12020  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 757-004,  et  aL] 

The  Empire  District  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

May  5.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  The  Empire  District  Electric 
Company 

[Docket  No.  ER99-1 757-004] 

Take  notice  that  on  May  1,  2003, 
Empire  District  Electric  Company 
(Empire)  submitted  certain  information 
intended  to  supplement  the  Supply 
Margin  Assessment  submitted  March 
25,  2003,  in  support  of  Empire's 
February  4,  2003,  updated  market  power 
analysis.  Empire  also  submitted  a 
correction  to  the  revised  version  of 
market-based  rate  tariff  that  was 
included  as  part  of  the  March  25  Filing. 
Comment  Date:  May  22,  2003. 

2.  ISO  New  England  Inc. 

(Docket  No.  ER01-31R-O09] 

Take  notice  that  on  May  1,  2003,  ISO 
New  England  Inc.  (the  ISO)  submitted 
for  filing  its  Index  of  Customers  for  first 
quarter  of  2003  under  the  ISO's  FERC 
"Tariff  for  Transmission  Dispatch  and 
Power  Administration  Services. 

The  ISO  states  that  copies  have  been 
served  on  all  parties  in  Docket  No. 
EROl-316-000. 

Comment  Date:  May  22,  2003. 

3.  New  England  Power  Fool 

(Docket  No.  ER03-562-001] 

Take  notice  that  on  May  1,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  a  Report  of 
Compliance  with  respect  to  the  April  4, 
2003,  letter  order,  issued  in  Docket  No. 
ER03-562-000.  NEPOOL  submitted 
revised  tariff  sheets  to  the  Ninety-Fifth 
Agreement  Amending  Restated 
NEPOOL  Agreement.  NEPOOL  states 
that  the  revised  tariff  sheets  reflect  a 
modification  to  the  discussion  of 
Excepted  Transactions  21  and  23  in  the 
Addendtun  to  Attachment  G  to  the 
NEPOOL  Open  Access  Transmission 
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Tariff  requested  by  intervenors 
MASSPOWER  and  Pittsfield  Generating 
LLP. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
participants,  non-participant 
transmission  customers  and  the  New 
England  State  governors  and  regulatory 
commissions. 

Comment  Date:  May  22,  2003. 

4.  Aquila  Piatt  County  Power  L.L.C. 

(Docket  No.  ER03-725-0011 

Take  notice  that  on  May  1,  2003, 
Aquila  Piatt  County  Power  L.L.C.  filed 
a  supplement  to  its  application  in 
Docket  No.  ER03-725-000  revising  the 
language  in  its  proposed  rate  schedule. 
"Comment  Date:  May  22,  2003. 

5.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER03-799-O00] 

[Take  notice  that  on  May  1,  2003, 
Oncor  Electric  Delivery  Company 
(Oncor)  tendered  for  filing  four 
transmission  service  agreements  entered 
into  between  Oncor  and  Cargill  Power 
Markets,  LLC,  Calpine  Energy  Service, 
L.P.,  Constellation  Power  Source,  Inc., 
and  TXU  Portfolio  Management 
Company  LP  imder  Oncor's  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  Interconnections  (TFO 
Tariff). 

Oncor  seeks  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  transmission  service 
agreements  to  be  effective  on  the  date  of 
the  commencement  of  service.  Oncor 
states  that  this  filing  has  been  served 
upon  ^ach  customer  taking  service 
under  the  agreements  and  the  Public 
Utility  Commission  of  Texas. 
Comment  Date:  May  22,  2003. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER03-80O-000] 

Take  notice  that  on  May  1,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Letter 
Agreement  between  SCE  and  the 
Moimtainview  Power  Company  L.L.C. 
(Mountainview)  to  supplement  the 
terms  of  the  Interconnection  Facilities 
Agreement  between  SCE  and 
Mountainview,  Service  Agreement  No.  6 
under  SCE's  Transmission  Owner  Tariff 
(TO  Tariff). 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Moimtainview. 

Comment  Date:  May  22,  2003. 

7.  Ohio  Power  Company 

[Docket  No.  ER03-801-000] 

Take  notice  that  on  May  1,  2003, 
American  Electric  Power  Service 


Corporation  (AEPSC)  tendered  for  filing 
piu-suemt  to  section  35.15  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations,  a  notice  of  cancellation  of 
Ohio  Power  Company  FERC  Electric 
Rate  Schedule  No.  71  consisting  of  an 
agreement  between  Ohio  Power 
Company  and  the  Ohio  Edison 
Company.  AEPSC  requests  an  effective 
date  of  June  30,  2003,  for  the 
cancellation. 

AEPSC  served  copies  of  the  filing 
upon  the  Ohio  Edison  Company  and 
upon  the  Public  Utilities  Commission  of 
Ohio. 

Comment  Date:  May  22,  2003. 

8.  Black  Hills  Wyoming,  Inc. 

(Docket  No.  ER03-802-000] 

Take  notice  that  on  April  30,  2003, 
Black  Hills  Wyoming,  Inc.  (Black  Hills 
Wyoming),  submitted  to  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  a  notice  of  succession 
notifying  the  Commission  that  is  has 
succeeded,  by  reason  of  name  change,  to 
the  market-based  rate  wholesale  power 
sales  rate  schedule  (the  Rate  Schedule) 
of  Black  Hills  Generation,  Inc.,  Rate 
Schedule  FERC  No.  1.  In  addition.  Black 
Hills  Wyoming  states  that  it  filed  the 
Rate  Schedule,  updated  as  appropriate 
and  in  conformance  with  Order  Nos. 
614  and  2001,  as  Black  Hills  Wyoming, 
hic.  Rate  Schedule  FERC  No.  1. 

Comment  Date:  May  21 ,  2003. 

9.  Panda  Guadalupe  Power  Marketing, 
LLC 

[Docket  No.  ER03-803-000] 

Take  notice  that  on  May  1,  2003, 
Panda  Guadalupe  Power  Marketing,  LLC 
tendered  for  filing  in  Docket  No.  ER03- 
803-000,  a  Notice  of  Termination  and  a 
Notice  of  Cancellation  of  Rate  Schedule 
FERC  No.  1. 

Comment  Date:  May  22,  2003. 

10.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-804-000] 

Take  notice  that  May  1,  2003,  Virginia 
Electric  and  Power  Company,  doing 
business  as  Dominion  Virginia  Power 
(Dominion  Virginia  Power)  tendered  for 
filing  an  executed  First  Revised 
Network  Integration  Transmission 
Service  Agreement  (NTTSA)  including 
an  executed  revised  Network  Operating 
Agreement  (collectively.  Revised 
NTTSA)  between  Dominion  Virginia 
Power  and  Old  Dominion  Electric 
Cooperative  (ODEC). 

Dominion  Virginia  Power  requests 
that  the  Commission  accept  the  Revised 
NITSA  for  filing  and  make  it  effective 
on  April  1,  2003.  Dominion  Virginia 
Power  states  that  copies  of  the  filing 


were  served  upon  ODEC  and  the 
Virginia  State  Corporation  Commission. 
Comment  Date:  May  22,  2003. 

11.  Sierra  Pacific  Power  Company 
Nevada  Power  Company 

[Docket  No.  ER03-806-0001 

Take  notice  that  on  May  1,  2003, 
Sierra  Pacific  Power  Company  and 
Nevada  Power  Company  (collectively. 
Applicants  )  tendered  for  filing  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  section  35  of  the  Commission's 
regulations,  a  revised  Attachment  K 
(Sheet  Nos.  254-57)  to  Sierra  Pacific 
Resources  Operating  Companies  FERC 
Electric  Tariff,  Third  Revised  Volume 
No.  1.  The  Applicants  state  that  the 
revision  is  being  filed  to  establish 
distribution  loss  factors  in  connection 
with  their  implementation  of  retail 
access  in  Nevada. 

Comment  Date:  May  22,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the  ' 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For     * 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iu)  and  the 
instructions  on  the  Commission's  Web 
site  tmder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-11943  Filed  5-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2552-058] 

FPL  Energy  Maine  IHydro,  LLC;  Notice 
of  Availability  of  Final  Environmental 
Assessment 

May  8.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  Office  of  Energy 
Projects  staff  reviewed  the  application 
for  surrender  of  project  liceijse  for  the 
Fort  Halifax  Project,  located  on  the 
Sebasticook  River,  Kennebec  County, 
Maine,  and  prepared  a  final 
environmental  assessment  (EA)  for  the 
project.  In  the  final  EA,  staff  analyze  the 
potential  environmental  effects  of  the 
surrender  of  license  and  conclude  that 
the  siurender,  or  Einy  other  alternative 
considered,  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
envirorunent. 

Copies  of  the  final  EA  can  be  viewed 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient.  To 
be  notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects,  register  online  at 
http://www.ferc.gov/esubscribenow.htm. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12016  Filed  5-13-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-37-000] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Availability  of  the 
Fihal  Environmental  Impact  Statement 
for  the  Proposed  Grasslands  Pipeline 
Project 

May  8,  2003. 

The  staff  of  the  Federal  Energy 
Regidatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Williston  Basin  Interstate 
Pipeline  Company  (WBI),  the 
Grasslands  Pipeline  Project,  in  the 
above-referenced  docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  reconunended,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  a  system 
alternative;  major  route  alternatives;  and 
route  variations. 

The  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM)  is 
participating  as  a  cooperating  agency  in 
the  preparation  of  this  FEIS  because  the 
project  would  cross  Federal  land  under 
the  jiu-isdiction  of  two  field  offices  in 
Wyoming  and  Montana.  The  U.S. 
Department  of  Agriculture,  Forest 
Service  (USES)  is  also  a  cooperating 
agency  in  the  preparation  of  this 
document  because  the  Little  Missouri 
National  Grasslands  would  be  crossed 
by  the  project.  The  FEIS  will  be  used  by 
the  BLM  to  consider  issuance  of  a  right- 
of-way  grant  for  the  portion  of  the 
project  on  all  Federal  lands. 

The  FEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  Approximately  223  miles  of  new 
16-inch-diameter  pipeline  from  near 
Belle  Creek,  Montana,  to  the  proposed 
Manning  Compressor  Station  in  Dunn 
County,  North  Dakota; 

•  Approximately  28  miles  of  16-inch- 
diameter  pipeline  loop  ^  adjacent  to 
WBI's  existing  Bitter  Creek  supply 
lateral  pipeline  in  Wyoming; 

•  Maximum  allowable  operating 
pressure  (MAOP)  upgrade  on 


>  A  loop  is  a  segment  of  pipeline  that  is  usually 
installed  adjacent  to  an  existing  pipeline  and 
connected  to  it  at  both  ends.  The  loop  allows  more 
gas  to  be  moved  through  the  system. 


approximately  28  miles  of  existing  8- 
inch-diameter  Bitter  Creek  supply 
lateral  pipeline  in  Wyoming  from  1 ,203 
pounds  per  square  inch  gauge  (psig)  to 
1,440  psig,  and  abandonment  in-place  of 
segments  of  existing  pipe  at  three  road 
crossings  and  replacement  with  heavier 
walled  pipe; 

•  MAOP  upgrade  on  approximately 
40  miles  of  existing  8-inch-diameter 
Recluse-Belle  Creek  supply  lateral 
pipeline  in  Wyoming  and  Montana  from 
1,203  psig  to  1,440  psig,  and 
abandonment  in-place  of  segments  of 
existing  pipe  at  eight  road  crossings  and 
replacement  with  heavier  walled  pipe; 

•  4,180  horsepower  (hp)  of  gas  fired 
compression  (comprised  of  two  2,090 
hp  compressors)  at  one  new  compressor 
station  located  in  Durm  County,  North 
Dakota  (Manning  Compressor  Station), 
and  electric  coolers  installation  at  this 
station; 

•  An  additional  transmission 
compressor  unit  (1,200  hp)  at  the 
existing  Cabin  Creek  Compressor 
Station  in  Fallon  County,  Montana; 

•  0.9  mile  of  12-inch-diameter 
pipeline  from  the  proposed  mainline  to 
the  existing  Cabin  Creek  Compressor 
Station  in  Fallon  County,  Montana; 

•  1.0  mile  of  16-inch-diameter 
pipeline  from  the  proposed  Manning 
Compressor  Station  to  interconnect  with 
Northern  Border  Pipeline  Company's 
Compressor  Station  5  in  Dunn  County, 
North  Dakota;  and 

•  Various  additional  facilities, 
including  14  mainline  valves,  6 
cathodic  protection  units,  8  pig 
launchers/receivers,  5  metering  stations, 
and  3  regulators. 

The  piupose  of  the  proposed  facilities 
would  be  to  provide  an  additional  outlet 
for  the  increased  production  of  natural 
gas  in  the  Powder  River  Basin,  allowing  • 
transportation  of  about  80  million  cubic 
feet  per  day  of  natural  gas;  provide 
access  to  WBI's  storage  facilities  to 
shippers  of  gas  produced  in  the  Powder 
River  Basin  and  elsewhere;  and  provide 
access  to  and  from  WBI's  storage 
facilities  to  and  from  the  facilities  of 
Northern  Border  Pipeline  Company  for 
delivery  to  Midwestern  and  other 
national  markets. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  502-8371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  FEIS,  newspapers, 
and  parties  to  this  proceeding. 
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In  accordance  with  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  implementing  the  National 
Environmental  Policy  Act,  no  agency 
decision  on  a  proposed  action  may  be 
made  imtil  30  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  of  an 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 
internal  appeal  process  which  allows 
other  agencies  or  the  public  to  make 
their  vieyvs  knovtm.  In  such  cases,  the 
agency  decision  may  be  made  at  the 
same  time  the  notice  of  the  FEIS  is 
published,  allowing  both  periods  to  run 
concurrently.  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-day  rehearing  period. 

I  Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  niunber 
eiccluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659  or 
FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  hitemet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
o^rs  a  fr«e  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amoimt  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Miagalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12008  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  Exemption  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  8, 2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 


Commission  and  is  available  for  public 
inspection:   . 

a.  Application  Type:  Amendment  of 
Exemption  to  Increase  its  Authorized 
Nameplate  Capacity. 

b.  Project  No:  12094-004. 

c.  Date  Filed:  April  11,  2003. 

d.  Applicant:  Hydro  Technology 
Systems  Inc. 

e.  Name  of  Project:  Meyers  Falls  1910 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Colville  River,  in  Stevens  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Michael 
Johnson,  President,  Hydro  Technology 
Systems  hic,  P.O.  683  Kettle  Falls,  WA 
99141  (509) 738-6544. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Robert  Shaffer  at  (202)  502-8944,  or  e- 
mail  address:  robert.shaffer@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  9,  2003. 

k.  Description  of  Request  The  exempt 
project  has  an  authorized  capacity  of 
300  kW  (one  generating  unit)  with  a 
hydraulic  capacity  of  50  cfs.  Now  the 
exemptee  is  planning  to  install  two 
units  instead  of  one  but  with  the  same 
authorized  installed  and  hydraulic 
capacity.  In  addition,  the  exemptee  is 
proposing  to  add  a  small  65-kW 
generating  unit  with  a  hydraulic 
capacity  of  12  cfs.  The  exemptee  states 
this  proposal  would  improve  the 
operations  efficiency  of  the  project  by 
utilizing  low  flows  (0  to  12  cfs)  that  are 
available  for  generation  but  fall  below 
the  minimum  hydraulic  capacity  of  the 
bigger  generating  imits. 

I  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A.  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov . 
For  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  vrating  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First -Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particidar  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  .to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  maybe  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc;  03-12009  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission ' 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

May  8,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 
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a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  1273-009. 

c.  Date  Filed:  November  15,  2002. 

d.  Applicant:  Parowan  City. 

e.  Name  of  Project:  Center  Creek 
Hydroelectric  Project. 

f.  Location:  At  the  confluence  of 
Center  Creek  (aka  Parowan  Creek)  and 
Bowery  Creek  (a  tributary  to  Parowan 
Creek)  near  the  City  of  Parowan,  in  Iron 
County,  Utah.  The  project  occupies 
21.43  acres  of  land  managed  by  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  {a)-825(r). 

h.  Applicant  Contact:  Alden  C. 
Robinson,  P.E.,  Siuirise  Engineering, 
Inc..  25  East  500  North,  Fillmore,  Utah 
84631,  (435)  743-6151  and/or  Clark 
Gates  II,  City  Manager,  Parowan  City, 
P.O.  Box  576,  Parowan,  Utah  84761, 
(435)477-3331. 

i.  FERC  Contact:  Gaylord  Hoisington, 
(202)  502-8163, 
gaylord.hoisington@FERC.gov. 

j.  Deadline  for  Bling  conunents, 
recommendations,  terms  and 
conditions,  and  prescriptions  is  60  days 
from  the  issuance  date  of  this  notice. 
Reply  comments  are  due  105  days  from 
the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Conunission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docixment  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (  http://www.ferc.gov )  under  the  "e- 
Filing"  link. 

k.  This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Center  Creek 
Hydroelectric  Project  consists  of:  (1)  A 
15-foot-high,  54-foot-long  concrete 
overflow  type  diversion  dam;  (2)  a 
radial  gate;  (3)  trash  racks;  (4)  a  19.9 
acre-foot  de-silting  pond;  (5)  an  18  to 
26-inch-diameter,  18,825-foot-long  steel 


penstock;  (5)  a  600-kilowatt 
powerhouse;  and  (6)  appurtenant 
facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  pubhc  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676  or  for  TTY.  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-12014  Filed  5-13-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2210-089] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  8,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  are  available  for  public 
inspection: 

a.  Application  Types:  Non-Project  Use 
of  Project  Lands. 

b.  Project  Nos:  2210-089. 

c.  Date  Filed:  April  11,  2003. 

d.  Applicant:  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Mountain. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
Pittsylvania,  Franklin,  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Teresa  P. 
Rogers,  Hydro  Generation  Department, 
American  Electric  Power,  P.O.  Box 
2021,  Roanoke,  VA  24022-2121,  (540) 
985-2451. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  502-6182,  or 
e-mail  address: 
heather.campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  Jime  9,  2003. 

AH  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  Roman  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Stt-eet,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-089)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  Unk.  The 
Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Request:  APC  is 
requesting  Commission  approval  to 
permit  J.W.  Holdings,  Inc.  (permittee)  to 
install  and  operate  3  stationary  docks 
for  a  total  of  one  hundred  seventeen 
(117)  covered  stationary  slips  and 
nineteen  (19)  floating  courtesy  docks. 
The  facilities  would  be  constructed 
along  the  Roanoke  River  at  an  area 
known  as  the  Bridge  Club.  No  dredging 
is  planned  as  part  of  this  proposal. 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/»«p.//vviviv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  toU-fi'ee  1-866-208- 
3676  or  e-mail 

FiBRCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
ahiave. 

m.  Individuals  desiring  to  be  included 
o  1  the  Comn^ission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

h.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determi^ng  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

|o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS ',  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

|p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
speciri^d  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-12015  Filed  5-13-03;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  8,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Shoreline 
Management  Plan. 

b.  Project  No:  271-068. 

c.  Date  Filed:  April  14,  2003. 

d.  Applicant:  Entergy  Arkansas,  Inc. 
(Entergy). 

e.  Name  of  Project:  Carpenter-Remmel 
Hydroelectric  Project. 

f.  Location:  On  the  Ouachita  River,  a 
navigable  waterway  of  the  United 
States,  in  Garland  and  Hot  Springs 
Counties,  Arkansas.  There  are  34.3  acres 
of  federally  owned  lands  within  the 
project  boundary  aroimd  Lake  Hamilton 
which  are  under  the  supervision  of  the 
U.S.  Army  Corps  of  Engineers  (Corps). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Douglas  R. 
Sikes,  Manager,  Hydro  Operations, 
,  Entergy  Arkansas,  Inc..  141  West  County 
Line  Road,  Malvern,  AR  72104.  Phone: 
(501)  844-2148. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Shana  High  at  (202)  502-8674,  or  e-mail 
address:  shana.high@ferc.gov. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  Jime  9,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (271- 
068)  on  any  comments  or  motions  filed. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

k.  Description  of  Proposal:  Entergy 
developed  a  Shoreline  Management 
Plan  (SMP)  to  comply  with  article  408 
of  the  project  license.  The  SMP  is  a 
comprehensive  plan  to  manage  the 
multiple  resources  and  uses  of  the 
project's  shorelines  in  a  manner  that  is 
consistent  with  license  requirements 
and  project  purposes,  and  to  address  the 
needs  of  the  local  public.  The  SMP 
introduces  some  new  strategies 
regarding  the  management  and 
permitting  of  shoreline  activities  and 


facilities,  but  is  based  on  management 
practices  established  over  the  years.  The 
SMP  designates  multiple  classifications 
of  the  shoreline  and  specifies  what 
shoreline  facilities  and  activities  will  be 
allowed  in  each  of  the  classifications  to 
help  manage  non-project  uses  of 
shoreline  lands  within  the  project 
boundary. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  502-8371. 
This  filing  may  also  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
mviv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  call 
toU-fiw  1-866-208-3676,  or  for  TTY. 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  'PROTEST  ".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Feaeral.  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
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filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12017  Filed  5-13-03;  8:45  am) 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01-1 2-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design;  Notice  of  Technical 
Conference 

May  8.  2003. 

"Take  notice  that  a  technical 
conference  will  be  held  on  June  1 1 , 
2003,  from  1  p.m.  to  5  p.m.  at  the 
Doubletree  Hotel.  1616  Dodge  Street, 
Omaha,  Nebraska.  Members  of  the 
Commission  will  attend  and  participate 
in  the  discussions. 

This  conference  shall  be  one  of  a 
series  of  regional  technical  conferences 
announced  in  the  White  Paper  issued  in 
this  docket  on  April  28,  2003.  The 
Commission  intends  to  use  these 
conferences  to  discuss  with  states  and 
market  participants  in  each  region 
reasonable  timetables  for  addressing 
wholesale  market  design  issues 
discussed  in  the  White  Paper  and  ways 
to  tailor  the  final  rule  in  this  proceeding 
to  benefit  customers  within  the  region. 
The  Commission  will  issue  notices  of 
subsequent  conferences  at  a  later  time. 

The  Commission  is  inviting  selected 
panelists  to  participate  in  this 
conference;  it  is  not  entertaining 
requests  to  make  presentations.  Further 
details  of  the  conference,  including  the 
agenda,  will  be  specified  in  a 
subsequent  notice.  All  interested 
persons  may  attend  the  conference,  and 
registration  is  not  required.  However, 
in-person  attendees  are  asked  to  register 
on-line  at  http://www.ferc.gov/home/ 
conferences.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionally,  Capitol 
Connection  offers  the  opportimity  for 
remote  listening  of  the  conference  via 
Real  Audio  or  a  Phone  Bridge 
Connection  for  a  fee.  Persons  interested 


in  making  arrangements  should  contact 
David  Reininger  or  Julia  Morelli  at  the 
Capitol  Coimection  (703-993-3100)  as 
soon  as  possible  or  visit  the  Capitol 
Coimection  Web  site  at  http:// 
www.capitolconnection.org  and  click  on 
"FERC." 

For  more  information  about  the 
conference,  please  contact  Sarah 
McKinley  at  (202)  502-8004  or 
samh  .mckinley@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12018  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -12-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design;  Notice  of  Technical 
Conference 

May  8,  2003. 

Tcike  notice  that  a  technical 
conference  will  be  held  on  May  20, 
2003,  from  approximately  10  a.m.  to  4 
p.m.,  at  the  Boston  Marriott  Copley 
Place,  110  Huntington  Avenue,  Boston, 
Massachusetts.  Members  of  the 
Commission  will  attend  and  participate 
in  the  discussions. 

This  conference  shall  be  the  first  of  a 
series  of  regional  technical  conferences 
announced  in  the  White  Paper  issued  in 
this  docket  on  April  28,  2003.  The 
Commission  intends  to  use  these 
conferences  to  discuss  with  states  and 
market  participants  in  each  region 
reasonable  timetables  for  addressing 
wholesale  market  design  issues 
discussed  in  the  White  Paper  and  ways 
to  tailor  the  final  rule  in  this  proceeding 
to  benefit  customers  within  the  region. 
The  Commission  will  issue  notices  of 
subsequent  conferences  at  a  later  time. 

The  Conmiission  is  inviting  selected 
panelists  to  participate  in  this 
conference;  it  is  not  entertaining 
requests  to  make  presentations.  Fvuiher 
details  of  the  conference,  including  the 
agenda,  will  be  specified  in  a 
subsequent  notice.  All  interested 
persons  may  attend  the  conference,  and 
registration  is  not  required.  However, 
in-person  attendees  are  asked  to  register 
on-line  at  http://www.ferc.gov/home/ 
conferences.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  <202-34 7-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 


available  for  the  public  on  the 
Commission's  FERRIS  system  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionally,  Capitol 
Connection  offers  the  opportunity  for 
remote  listening  of  the  conference  via 
Real  Audio  or  a  Phone  Bridge 
Connection  for  a  fee.  Persons  interested 
in  making  arrangements  should  contact 
David  Reininger  or  Jidia  Morelli  at  the 
Capitol  Connection  (703-993-3100)  as 
soon  as  possible  or  visit  the  Capitol 
Connection  Web  site  at  http:// 
www.capitolcoTmection.org  and  click  on 
"FERC." 

For  more  information  about  the 
conference,  please  contact  Sarah 
McKinley  at  (202)  502-8004  or 
sarah.mckinley@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12019  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  12097-001] 

Green  River  3  Associates;  Notice  of 
Surrender  of  Preliminary  Permit 

May  8,  2003. 

Take  notice  that  Green  River  3 
Associates,  permittee  for  the  proposed 
Green  River  Dam  3  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
November  26,  2001,  and  would  have 
expired  on  October  31,  2004.  The 
project  would  have  been  located  on  the 
Green  River  in  Ohio  County,  Kentucky. 

The  permittee  filed  the  request  on 
April  7,  2003,  and  the  preliminary 
permit  for  Project  No.  12097  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CYK 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12011  Filed  5-13-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12096-001] 

Green  River  5  Associates;  Notice  of 
Surrender  of  Preliminary  Permit 

N  ay  8,  2003. 

Take  notice  that  Green  River  5 
.dissociates,  permittee  for  the  proposed 
Green  River  Dam  5  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
November  26,  2001,  and  would  have 
expired  on  October  31,  2004.  The 
project  would  haye  been  located  on  the 
Green  River  in  Butler  County,  Kentucky. 

The  permittee  filed  the  request  on 
April  7,  2003,  and  the  preliminary 
permit  for  Project  No.  12096  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Satvu-day,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12010  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12123-001] 

Quantum  Energy  Solutions;  Notice  of 
Surrender  of  Preliminary  Permit 

May  8,  2003. 

Take  notice  that  Quantum  Energy 
Solutions,  permittee  for  the  proposed 
Columbia  River  Jetty  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
April  22,  2002,  and  would  have  expired 
on  March  31,  2005.  The  project  would 
have  been  located  on  the  existing 
Columbia  River  Jetty  in  Clatsop  County, 
Oregon. 

The  permittee  filed  the  request  on 
April  2,  2003,  and  the  preliminary 
permit  for  Project  No.  12123  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Simday,  or 
holiday  as  described  in  18  C¥K 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 


business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12012  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No.  12124-001] 

Quantum  Energy  Solutions;  Notice  of 
Surrender  of  Preliminary  Permit 

May  8,  2003. 

Take  notice  that  Quantum  Energy 
Solutions,  permittee  for  the  proposed 
Tillamook  River  Jetty  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
March  13,  2002,  and  would  have 
expired  on  February  28,  2005.  The 
project  would  have  been  located  on  the 
existing  Tillamook  River  Jetty  in 
Tillamook  County,  Oregon. 

The  permittee  filed  the  request  on 
April  2,  2003,  and  the  preliminary 
permit  for  Project  No.  12124  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12013  Filed  5-13-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7498-4] 

Partial  Delegation  of  Authority  for 
Prevention  of  Significant  Deterioration 
of  Air  Quality;  Washington  Department 
of  Ecology 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Information  notice. 

summary:  The  State  of  Washington 
Department  of  Ecology  (Ecology)  has 
requested  partial  delegation  of  authority 


to  implement  and  enforce  the  Federal 
prevention  of  significant  deterioration  of 
air  quality  (PSD)  permit  program 
regulations,  as  revised  in  amendments 
published  on  December  31,  2002 
(federal  PSD  regulations).  The  Clean  Air 
Act  (CAA)  authorizes  EPA  to  delegate 
its  authority  to  implement  and  enforce 
the  federal  PSD  regulations  to  any  state 
that  has  submitted  a  demonstration  that 
it  possesses  adequate  implementadon 
and  enforcement  resources  and 
procedures.  After  thorough 
consideration  of  Ecology's  request  and 
other  available  information,  EPA  has 
determined  that  such  delegation  of 
authority  is  appropriate  consistent  with 
the  conditions  set  forth  in  the  delegation 
agreement  reproduced  below, 
DATES:  The  delegation  agreement 
granting  authority  to  Ecology  for  the 
Federal  PSD  program  is  effective  March 
28.  2003. 

ADDRESSES:  Copies  of  information 
relevant  to  the  partial  delegation  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
EPA,  Region  10,  Office  of  Air  Quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Meyer,  EPA,  Region  10,  Office  of  Air 
Quality,  (206)  553-4150. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

EPA  granted  Ecology  full  delegation 
to  implement  and  enforce  the  federal 
PSD  regulations  in  a  delegation 
agreement  dated  February  7,  2002.  The 
PSD  program  covers  any  new 
construction  or  any  major  modification 
of  a  major  stationary  air  emission  source 
in  an  area  which  has  air  quality  better 
than  the  national  ambient  air  quality 
standards.  The  program  requires  the 
issuance  of  permits  prior  to  construction 
or  modification  of  certain  sources.  EPA 
recently  promulgated  revisions  to  the 
federal  PSD  regulations  found  in  40  CFR 
52.21.  See  67  FR  80186  (December  31. 
2002).  In  general,  these  changes  affect 
the  applicability  of  the  federal  PSD 
program  to  modifications  to  existing 
major  stationary  sources. 

Ecology  has  requested  authority  to 
continue  to  implement  the  federal  PSD 
regulations,  as  published  on  December 
31,  2002,  to  the  extent  possible  while 
Ecology  determines  how  to  revise  the 
State  PSD  regulations  to  meet  the  new 
federal  requirements.  EPA  has  reviewed 
the  States'  current  statutory  and 
regulator}'  authority  and  has  determined 
that  Ecology  has  authority  to  implement 
and  enforce  the  federal  PSD  regulations, 
as  published  on  December  31,  2002, 
except  for  applications  for  PAL 


25876 


Federal  Register/ Vol.  €8,  No.  93 / Wednesday,  May  14,  2003 /Notices 


increases  under  40  CFR  52.21(aa)(li), 
subject  to  the  conditions  set  forth  in  the 
Agreement  for  Partial  Delegation  of  the 
Federal  Prevention  of  Significant 
Deterioration  (PSD)  Program  by  the 
United  States  Environmental  Protection 
Agency,  Region  10  to  the  State  of 
Washington  Department  of  Ecology 
dated  March  28,  2003. 

n.  Terms  of  Delegation  of  Authority 

A  copy  of  the  Delegation  Agreement 
can  be  viewed  or  downloaded  from  the 
Internet  at  http://www.ecy.wa.gov/ 
programs/air/psd/ 

PSD_EPA_FinaI03.pdf.  The  Delegation 
of  the  federal  PSD  regulations  to 
Ecology  is  subject  to  the  conditions  set 
forth  in  the  following  agreement: 

Agreement  for  Partial  Delegation  of  the 
Federal  Prevention  of  Signiflcant 
Deterioration  (PSD)  Program  by  the  United 
State  Environmental  Protection  Agency, 
Region  10  to  the  State  of  Washington 
Department  of  Ecology 

Through  this  agreement,  the  Washington 
State  Department  of  Ecology  (Ecology)  and 
the  Environmental  Protection  Agency  (EPA) 
establish  the  legal  and  procedural  bases  for 
Ecology  to  conduct  new  source  review  and  to 
implement  and  enforce  portions  of  the 
federal  PSD  regulations  found  in  40  CFR 
52.21  (effective  March  3,  2003). 

I.  Introduction 

Ecology  has  adopted  by  reference,  with 
certain  minor  changes,  the  federal  PSD 
regulations  found  in  40  CFR  52.21.  as  in 
effect  on  July  1,  2000.  See  WAC  173-400- 
117,  -141. 113  and  -171  (effective  September 
15.  2001).  The  provisions  of  WAC  173^00- 
117.  -141,  and  -171  as  in  effect  on 
September  15,  2001,  shall  hereafter  be 
referred  to  as  the  "State  PSD  regulations." 

Based  on  those  changes,  EPA  granted 
Ecology  full  delegation  to  implement  and 
enforce  the  federal  PSD  regulations  in  a 
delegation  agreement  dated  February  7,  2002. 

EPA  recently  promulgated  revisions  to  the 
federal  PSD  regulations  found  in  40  CFR 
52.21.  See  67  FR  80186,  (December  31,  2002). 
In  general,  these  changes  affect  the 
applicability  of  the  federal  PSD  program  to 
modifications  to  existing  major  stationary 
sources.  The  provisions  of  40  CFR  52.21,  as 
revised  on  March  3,  2003  shall  hereafter  be 
referred  to  as  the  "federal  PSD  regulations." 

Ecology  and  EPA  desire  to  continue  to 
have  Ecology  implement  and  enforce  the 
federal  PSD  regulations  to  the  extent  possible 
while  Ecology  determines  how  to  revise  the 
State  PSD  regulations  to  meet  the  new  federal 
requirements.  Accordingly,  EPA  and  Ecology 
are  entering  into  this  partial  Delegation 
Agreement. 

As  part  of  the  transition  process  for 
implementing  the  new  provisions.  Ecology 
and  EPA  intend  to  allow  permit  applicants  to 
withdraw  any  PSD  permit  applications 
submitted  prior  to  March  3,  2003,  and 
currently  under  review  to  afford  permit 
applicants  the  opportunity  to  re-evaluate 
their  projects  in  light  of  the  revised  federal 
PSD  requirements  if  they  so  choose. 


II.  Legal  Authority 

A.  Pursuant  to  40  CFR  52.21(u),  EPA  may 
delegate  to  a  State  full  or  partial 
responsibility  for  conducting  new  source 
review  pursuant  to  the  federal  PSD 
regulations  found  in  40  CFR  52.21. 

B.  As  discussed  above.  Ecology  has 
adopted  by  reference,  with  certain  minor 
changes,  the  federal  PSD  regulations  found  in 
40  CFR  52.21,  as  in  effect  on  Julv  1,  2000. 
See  WAC  173-400-117,  -141,  and  -171. 

C.  EPA  has  determined  that  Chapter  43.05 
of  the  Revised  Code  of  Washington  (RCW), 
often  referred  to  as  "House  Bill  1010," 
conflicts  with  the  delegation  requirements  of 
40  CFR  52.21(u).  Based  on  this 
determination.  Ecology  has  determined  that 
Chapter  43.05  RCW  does  not  apply  to  permit 
to  construct  requirements  of  Chapter  173—400 
WAC,  including  the  State  PSD  regulations. 

D.  The  Ecology  Division  of  the  Washington 
Attorney  General's  Office  has  issued  an 
opinion  •  stating  that  the  provisions  of  RCW 
70.94.035,  "Air  Technical  Assistance  Visits 
by  Ecology,"  do  not  prevent  enforcement 
actions,  but  only  require  Ecology  to  wait 
until  the  end  of  the  correction  period  to 
determine  whether  enforcement  action  is 
appropriate.  Based  on  that  opinion  letter, 
EPA  has  determined  that  RCW  70.94.035 
does  not  impermissibly  interfere  with 
Washington's  enforcement  authority.  See  59 
FR  42552  (August  IB,  1994)  (proposed 
interim  approval  of  Washington's  title  V 
program). 

E.  Ecology  and  EPA  agree  that 
requirements  issued  in  PSD  permits  under 
the  authority  of  WAC  173-400-110,  -113  and 
-141  are  federally  enforceable  requirements 
of  the  State  Implementation  Plan  even  in 
cases  where  a  federal  PSD  permit  is  not 
required  under  40  CFR  52.21.  For  purposes 
of  incorporating  all  applicable  requirements 
into  the  Title  V  permit,  the  components  of 
the  PSD  permit  applicable  to  State  PSD 
requirements  remains  federally  enforceable 
as  a  component  of  the  SIP  notice  of 
construction  approval. 

in.  Scope  of  Delegation 

A.  Pursuant  to  40  CFR  52.21  (u).  EPA 
hereby  delegates  to  Ecology  partial 
responsibility  for  conducting  federal  new 
source  review  and  for  implementing  and 
enforcing  the  federal  PSD  regulations  for  all 
sources  located  in  the  State  of  Washington  as 
follows,  subject  to  the  terms  and  conditions 
of  this  Delegation  Agreement: 

1.  Ecology  has  full  delegation  to  conduct 
federal  new  source  review  and  to  implement 
and  enforce  the  federal  PSD  regulations  for 
all  new  major  stationary  sources. 

2.  Ecology  has  partial  delegation  to 
conduct  federal  new  source  review  and  to 
implement  and  enforce  the  federal  PSD 
regulations  for  all  physical  or  operational 
changes  to  existing  stationary  sources  ^  as 
follows: 


a.  Except  for  applications  for  PAL  increases 
under  40  CFR  52.21(aa)(ll),  Ecology  is 
delegated  authority  to  receive  all  permit 
applications,  requests  for  applicability 
determination,  notifications,  reports,  notices 
and  other  documents  required  under  or  that 
relate  to  the  federal  PSD  regulations. 

b.  Ecology  is  delegated  authority  to 
process,  issue,  and  enforce  PSD  permits  for 
any  physical  or  operational  change  to  an 
existing  stationary  source  that  Ecology 
determines  is  subject  to  the  State  PSD 
regulations  and  the  federal  PSD  regulations, 
provided,  however,  that  Ecology  will  note  in 
the  permit  record  any  instance  where 
Ecology  determines  that  an  emission  unit  or 
pollutant  is  subject  to  the  State  PSD 
regulations  but  not  the  federal  PSD 
regulations. 

c.  Ecology  is  delegated  authority  to 
conduct  applicability  determinations  that 
relate  to  the  applicability  of  the  federal  PSD 
regulations  to  physical  or  operational 
changes  to  existing  stationary  sources, 
provided,  however,  that  the  following 
additional  conditions  apply  in  the 
circumstances  described  below.  For  purposes 
of  this  Delegation  Agreement,  an 
applicability  determination  includes  a 
written  determination  in  a  preliminary 
decision  or  permit. 

(i)  Determining  the  Emissions  Increase 
(A)  Applicability  Test  for  Physical  or 
Operational  Changes  to  Existing  Electric 
Utility  Steam  Generating  Units  (EUSGUs) 
and  Construction  of  Replacement  EUSGUs. 

(I)  Determination — Applicability.  Ecology 
is  delegated  the  authority  to  act  upon 
requests  from  sources  to  determine  whether 
a  signihcant  emissions  increase  will  result 
from  a  physical  or  operational  change  to  an 
EUSGU  or  the  construction  of  a  replacement 
EUSGU,  and  to  determine  whether  a 
significant  net  emissions  increase  will  occur 
at  the  stationary  source.  Upon  issuance  of  the 
determination.  Ecology  will  provide  to  EPA 
and  the  Title  V  permitting  authority  a  copy 
of  Ecology's  determination  along  with  a  copy 
of  the  request. 

(II)  Determination — Baseline  Actual 
Emissions  3.  Ecology  is  delegated  the 
authority  to  act  upon  requests  from  sources 
to  use  a  different  time  period  than  that 
specified  in  40  CFR  52.21  (b)(48)(i)  to 
calculate  baseline  actual  emissions.  Upon 
issuance  of  the  determination.  Ecology  will 
provide  to  EPA  and  the  Title  V  permitting 
authority  a  copy  of  the  determination  along 
with  a  copy  of  the  request. 

(III)  Reporting — Projected  Actual 
Emissions.  Ecology  is  delegated  the  authority 
to  receive  from  sources  the  information 
required  under  40  CFR  52.21(r)(6)(ii)  to 
calculate  an  EUSGU's  projected  actual 
emissions  at  a  stationary  source.*  Ecology 


>  letter  from  Mary  Sue  Wilson,  Assistant 
AUomey  General,  to  Chuck  Clarke.  Regional 
Administrator,  dated  June  7,  1994,  regarding 
Supplement  to  Octol)er  27, 1993  and  December  30, 
1993  Attorney  General  Opinion  Letters  for 
Washington  State  Department  of  Ecology. 

2  The  reference  to  "physical  or  operational 
changes  to  existing  stationary  sources"  covers  both 


(a)  any  physical  or  operational  change  to  an  existing 
major  stationary  source  and  (b)  any  physical  or 
operational  change  that  would  occur  at  a  stationary 
source  not  otherwise  qualifying  imder  40  CFR 
52.21(b)(1)  as  a  major  stationary  source  if  the 
change  would  constitute  a  major  stationary  source 
by  itself. 

'  Sources  are  required  to  obtain  this 
determination  from  Ecology  prior  to  beginning 
actual  construction. 

'  EUSGUs  opting  to  use  the  actual-to-projected- 
actual  applicability  test  are  required  to  submit  this 
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will  forward  a  copy  of  the  information  to 
EPA  and  the  Title  V  permitting  authority 
upon  receipt  of  the  information. 

|(IV)  Reporting — Actual  Annual  Emissions. 
Ecology  is  delegated  the  authority  to  receive 
from  sources  the  annual  emissions  report 
required  under  40  CFR  52.21(r)(6)(iv)  for  an 
EUSGU  at  a  stationary  source. ^  Ecology  will 
forward  a  copy  of  any  emission  report  to  EPA 
and  the  Title  V  permitting  authority  upon 
repeipt  of  the  report. 

(B)  Applicability  Test  for  Physical  or 
Operational  Changes  to  Existing  Units  (non- 
El'SGUs)  and  Construction  of  Replacement 
Uhits  (non-EUSGUsj.^ 

il)  Determination — Applicability.  Ecology 
is  (delegated  the  authority  to  act  upon 
requests  from  sources  to  determine  whether 
a  significant  emissions  increase  will  result 
from  a  physical  or  operational  change  to  an 
emissions  unit  or  the  construction  of  a 
replacement  emissions  unit,  and  to 
determine  whether  a  significant  net 
emissions  increase  will  occur  at  the 
stationary  source.  Upon  issuance  of  the 
determination,  Ecology  will  provide  to  EPA 
and  the  Title  V  permitting  authority  a  copy 
of  the  determination  along  with  a  copy  of  the 
request. 

(II)  Reporting — Actual  Annual  Emissions. 
Ecology  is  delegated  the  authority  to  receive 
from  sources  the  annual  emissions  report 
under  40  CFR  52.21(r)(6)(v)  for  an  emissions 
unit  at  a  stationary  source.'  Ecology  will 
forward  a  copy  of  the  emissions  report  to 
EPA  and  the  Title  V  permitting  authority 
upon  receipt  of  the  report. 

(ii)  Clean  Units 

(A)  Clean  Unit  I — Units  which 
Automatically  Qualify  as  a  Clean  Unit. 

(I)  Original  Designation.  The  provisions  of 
40  CFR  52.21(x)  for  automatic  Clean  Unit 
designation  are  self-implementing  for 
emissions  units  that  have  been  issued  a 
BACT  determination  in  a  federal  or  SIP- 
approved  major  new  source  review  permit 
within  the  last  10  years. 

(a)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  by  40  CFR 
52.21(x)(6)(i)-(vi)  related  to  the  Clean  Unit 
are  included  in  the  Title  V  permit  for  the 
source. 

(b)  Reporting.  Ecology  is  delegated  the 
authority  to  receive  from  sources  the  notices 
required"  under  40  CFR  52.21(x)(6)(ii)  and  (iii) 
specifying  the  effective  date  and  expiration 
date,  respectively,  of  the  Clean  Unit 


information  to  Ecology  prior  to  beginning  actual 
coastruction. 

*  EUSGUs  opting  to  utilize  the  actual-to- 
projected-actual  applicability  test  are  required  to 
submit  this  report  to  Ecology  within  60  days  after 
the  end  of  each  year  during  which  records  must  be 
generated  under  40  CFR  52.21  (r)(6)(iii). 

"  For  a  discussion  regarding  the  treatment  of 
replacement  units,  please  refer  to  67  FR  80194. 

'  Non-EUSGUs  opting  to  utilize  the  act\ial-to- 
future-actual  applicability  test  are  required  to 
submit  this  report  to  Ecology  if  annual  emissions 
exceed  baseline  actual  emissions  by  a  significant 
amount  and  if  such  emissions  differ  from  the 
praconstruction  projection.  The  report  is  to  be 
submitted  within  60  days  after  the  end  of  each  year 
during  which  records  must  be  generated  under  40 
Cra52.21(r)(6)(iu). 


designation. 8  Ecology  will  forward  a  copy  of 
the  notices  to  EPA  and  the  Title  V  permitting 
authority  upon  receipt  of  the  notices. 

(II)  Re-designation.  Ecology  is  delegated 
the  authority  to  act  upon  requests  from 
soiures  to  re-designate  an  emissions  unit  as 
a  Clean  Unit  pursuant  to  40  CFR 
52.21(x)(3)(iii)  or  40  CFR  52.21(y)(3)(iv).9 
Upon  issuance  of  the  final  permit  or  order, 
Ecblogy  Will  provide  to  EPA  and  the  Title  V 
permitting  authority  a  copy  of  the  final 
permit  or  order  along  with  a  copy  of  the 
request. 

(a)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  under  40 
CFR  52.21(x)(6)(i)-(vi)  or  40  CFR 

52.21  (y)(8)(i)-(vi),  as  applicable,  related  to 
the  Clean  Unit  are  included  in  the  Title  V 
permit  for  the  source. 

(b)  Reporting.  Ecology  is  delegated  the 
authority  to  receive  from  sources  the  notices 
required  under  40  CFR  52.21(x)(6)(ii)  and  (iii) 
or  40  CFR  52.21(y)(8)(ii)  and  (iii),  as 
applicable,  specifying  the  effective  date  and 
expiration  date,  respectively,  of  the  Clean 
Unit  designation.'"  Ecology  will  forward  a 
copy  of  the  notices  to  EPA  and  the  Title  V 
permitting  authority  upon  receipt  of  the 
notices. 

(B)  Clean  Unit  II— Units  which  Do  Not 
Automatically  Qualify  as  a  Clean  Unit. 

(I)  Original  Designation.  Ecology  is 
delegated  the  authority  to  act  upon  requests 
from  sources  to  designate  an  emissions  unit 
as  a  Clean  Unit  pursuant  to  40  CFR 
52.21(y)(3)."  Upon  issuance  of  the  final 
permit  or  order.  Ecology  will  provide  to  EPA 
and  the  Title  V  permitting  authority  a  copy 
of  the  permit  or  order  along  with  a  copy  of 
the  request. 

(a)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  by  40  CFR 
52.21(y)(8)(i)-(vi)  related  to  the  Clean  Unit 
are  included  in  the  Title  V  permit  for  the 
source. 

(b)  Reporting.  Ecology  .is  delegated  the 
authority  to  receive  from  sources  the  notices 
required  under  40  CFR  52.21(y)(8)(ii)  and  (iii) 
specifying  the  effective  date  and  expiration 
date,  respectively,  of  the  Clean  Unit 
designation. '2  Ecology  will  forward  a  copy  of 


*  Sources  are  required  to  submit  notices  to 
Ecology  only  if  the  effective  date  and  expiration 
date  are  not  known  when  the  Clean  Unit 
designation  is  recorded  in  the  Title  V  permit. 

'  Sources  have  the  option  of  requesting  Clean 
Status  re-designation  pursuant  to  the  requirements 
of  40  CFR  52.21(x)(3)(iii)  or  40  CFR  52.21(y)(3)(iv). 
For  requests  seeking  approval  under  40  CFR 
52.21(x)(3)(iii),  Ecology  intends  to  use  its  authority 
under  WAC  173-400-141.  For  requests  seeking 
approval  under  40  CFR  52.21(y)(3)(iv),  Ecology 
intends  to  use  its  authority  under  WAC  173-400- 
091. 

'°  Sources  are  required  to  submit  notices  to 
Ecology  only  if  the  effective  date  and  expiraUon 
date  are  not  known  when  the  Clean  Unit 
designation  is  recorded  in  the  Title  V  permit. 

"For  requests  seeking  approval  under  40  CFR 
52.21(y)(3),  Ecology  intends  to  use  its  authority 
under  WAC  173-400-091. 

>2  Sources  are  required  to  submit  notices  to 
Ecology  only  if  the  e£Fective  date  and  expiration 


the  notices  to  EPA  and  the  Title  V  permitting 
authority  upon  receipt  of  the  notices. 

(II)  Re-designation.  Ecology  is  delegated 
the  authority  to  act  upon  requests  from 
sources  to  re-designate  an  emissions  unit  as 
a  Clean  Unit  pursuant  to  40  CFR 
52.21(y)(3)(iv).'3  Upon  issuance  of  the  final 
permit  or  order.  Ecology  will  provide  to  EPA 
and  the  Title  V  permitting  authority  a  copy 
of  the  permit  or  order  along  with  a  copy  of 
the  request. 

(a)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  under  40 
CFR  52.21(y)(8)(i)-(vi)  related  to  the  Clean 
Unit  are  included  in  the  Title  V  permit  for 
the  source. 

(b)  Reporting.  Ecology  is  delegated  the 
authority  to  receive  from  sources  the  notices 
required'  under  40  CFR  52.21(y)(8)(ii)  and  (iii) 
specifying  the  effective  date  and  expiration 
date,  respectively,  of  the  Clean  Unit 
designation.**  Ecology  will  forward  a  copy  of 
the  notices  to  EPA  and  the  Title  V  permitting 
authority  upon  receipt  of  the  notices. 

(iii)  Pollution  Control  Projects 

(A)  PCP  I.  Projects  presumed  to  be 
environmentally  beneficial. 

(I)  The  provisions  of  40  CFR  52.21(z)  for 
projects  listed  as  PCPs  under  40  CFR 
52.21(b)(32)(i)-(vi)  are  self-implementing. 
Ecology  is  delegated  authority  to  receive  from 
sources  the  notices  required  by  40  CFR 
52.21(z)(l)  and  to  request  additional 
information  necessary  to  evaluate  the 
suitability  of  the  project  for  the  PCP 
e.xemption  as  provided  in  40  CFR  52.21(z)(4). 
Ecology  will  forward  a  copy  of  the  notice  to 
EPA  and  the  Title  V  permitting  authority 
upon  receipt  of  the  notice. 

(II)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  under  40 
CFR  52.21  (z)(6)  are  included  in  the  Title  V 
permit  for  the  source. 

(B)  PCP  II.  Projects  not  presumed  to  be 
environmentally  beneficial. 

(I)  For  projects  not  listed  as  PCPs  under  40 
CFR  52.21(b)(32)(i)-(vi),  Ecology  is  delegated 
the  authority  to  act  upon  requests  from 
sources  for  approval  to  use  the  PCP  exclusion 
as  provided  in  40  CFR  52.21(z)(l)  and  (5).'* 
Upon  issuance  of  the  final  permit  or  order, 
Ecology  will  provide  to  EPA  and  the  Title  V 
permitting  authority  a  copy  of  the  permit  or 
order  along  with  a  copy  of  the  request. 

(II)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  under  40 
CFR  52.21(z)(6)  are  included  in  the  Title  V 
permit  for  the  source. 


date  are  not  known  when  the  Clean  Unit 
designation  is  recorded  in  the  Title  V  permit. 

"  For  requests  seeking  approval  under  40  CFR 
52.21(y)(3),  Ecology  intends  to  use  its  authority 
under  WAC  173-400-091. 

^*  Sources  are  required  to  submit  notices  to 
Ecology  only  if  the  effective  date  and  expiration 
date  are  not  known  when  the  Clean  Unit 
designation  is  recorded  in  the  Title  V  permit. 

>'  For  requests  seeking  approval  under  40  CFR 
52.21(z)(5),  Ecology  intends  to  use  its  authority 
under  WAC  173-400-091  and  -110  as  appropriate. 
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(iv)  Plantwide  Applicability  Limitations 

(A)  Ecology  PALs. 

(I)  Ecology  is  delegated  the  authority  to  act 
upon  an  application  from  a  source  for  a  PAL 
pursuant  to  40  CFR  52.21(aa)(l)i8. 

(a)  Upon  issuance  of  the  final  permit  or 
order,  Ecology  will  provide  to  EPA  and  the 
Title  V  permitting  authority  a  copy  of  the 
permit  along  with  a  copy  of  the  request. 

(b)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  in  the  PAL 
permit  or  order  are  included  in  the  Title  V 
permit  for  the  source. 

(II)  Ecology  is  delegated  the  authority  to  act 
upon  an  application  from  a  source  to  renew 

a  PAL  pursuant  to  40  CFR  52.21(aa)(10)." 

(a)  Upon  issuance  of  the  final  permit  or 
order,  Ecology  will  provide  to  EPA  and  the 
Title  V  permitting  authority  a  copy  of  the 
permit  or  order  along  with  a  copy  of  the 
request. 

(b)  Coordination  with  Title  V  Permitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  in  the  PAL 
permit  or  order  are  included  in  the  Title  V 
permit  for  the  source. 

(III)  Ecology  is  delegated  the  authority  to 
reopen  a  PAL  pursuant  to  40  CFR 
52.21(aa)(8).>8 

(a)  Upon  issuance  of  the  final  permit  or 
order.  Ecology  will  provide  to  EPA  and  the 
Title  V  permitting  authority  a  copy  of  the 
permit  or  order. 

fb)  Coordination  with  Title  V  Pennitting 
Authority.  Ecology  will  coordinate  with  the 
Title  V  permitting  authority  to  ensure  that 
the  terms  and  conditions  required  in  the  PAL 
permit  or  order  are  included  in  the  Title  V 
permit  for  the  source. 

(B)  EPA  PALs. 

(I)  Ecology  is  not  delegated  the  authority  to 
act  upon  an  application  from  a  source  to 
increase  a  PAL  pursuant  to  40  CFR 
52.21(aa)(ll).  Applications  for  PAL  increases 
shall  be  submitted  directly  to  EPA  and  EPA 
shall  approve  PAL  increases  through  the 
issuance  of  a  permit  under  the  federal  PSD 
regulations. 

(a)  Upon  issuance  of  the  final  permit,  EPA 
will  provide  to  Ecology  and  the  Title  V 
permitting  authority  a  copy  of  the  permit 
along  with  a  copy  of  the  request. 

(b)  Coordination  with  Title  V  Permitting 
Authority.  EPA  will  coordinate  with  the  Title 
V  permitting  authority  to  ensure  that  the 
terms  and  conditions  required  in  the  PAL 
permit  are  included  in  the  Title  V  permit  for 
the  source. 

3.  Notwithstanding  the  provisions  of 
subjection  III.A.2..  Ecology  is  not  delegated 
authority  for  any  change  to  a  source  that  is 
a  major  modification  to  an  existing  stationary 
source  under  the  federal  PSD  regulations  but 


'"For  requests  seeking  PALs,  Ecology  intends  to 
use  its  authority  under  WAC  173-400-091,  -110 
and  -141  as  appropriate. 

'"For  requests  seeking  PAL  renewals.  Ecology 
intends  to  use  its  authority  under  WAC  173-400- 
091,  -110  and  -141  as  appropriate. 

'*  Except  for  those  PAL  reopenings  under  40  CFR 
52.21(aa)(8)(ii)(a)(l),  Ecology  intends  to  reopen 
PALs  using  its  authority  under  WAC  173-400-091 
and  -110  as  appropriate. 


not  under  the  State  PSD  regulations.  All 
permit  applications,  notices,  and  reports 
relating  to  such  changes  received  by  Ecology 
shall  be  promptly  forwarded  to  EPA  or  the 
applicant  shall  be  directed  to  submit  the 
application  materials  directly  to  EPA. 

4.  The  parties  acknowledge  that  under 
certain  circumstances  the  State  PSD 
regulations  and  federal  PSD  regulations  have 
different  applicability  criteria  and  that 
obtaining  an  exemption  under  one  set  of  PSD 
regulations  does  not  relieve  a  facility  from 
compliance  with  the  other  PSD  regulations. 

B.  Ecology's  delegation  to  conduct  new 
source  review  and  to  implement  and  enforce 
the  federal  PSD  regulations  under  this 
Delegation  Agreement  does  not  extend  to 
sources  or  activities  located  in  Indian 
Country,  as  defined  in  18  U.S.C.  1151. 
Consistent  with  previous  federal  program 
approvals  or  delegations.  EPA  will  continue 
to  implement  the  federal  PSD  program  in 
Indian  Country  in  Washington  because 
Ecology  did  not  adequately  demonstrate  its 
authority  over  sources  and  activities  located 
within  the  exterior  boundaries  of  Indian 
reservations  and  in  other  areas  of  Indian 
Country.  The  one  exception  is  within  the 
exterior  boundaries  of  the  Puyallup  Indian 
Reservation,  also  known  as  the  1873  Survey 
Area.  Under  the  Puyallup  Tribe  of  Indians 
Settlement  Act  of  1989,  25  U.S.C.  1773, 
Congress  explicitly  provided  State  and  local 
agencies  in  Washington  authority  over 
activities  on  non-trust  land  within  the  1873 
Survey  Area.  After  consulting  with  the 
Puyallup  Tribe  of  Indians,  EPA's  delegation 
in  this  agreement  applies  to  sources  and 
activities  on  non-trust  lands  within  the  1873 
Survey  Area.  Therefore,  Ecology  will 
implement  and  enforce  the  federal  PSD 
requirements  on  these  non-trust  lands  of  the 
1873  Survey  Area  as  provided  in  this 
Delegation  Agreement. 

C.  Ecology's  delegation  to  conduct  new 
source  review  and  to  implement  and  enforce 
the  federal  PSD  regulations  under  this 
Delegation  Agreement  does  not  extend  to 
sources  or  activities  under  the  jurisdiction  of 
the  State  of  Washington  Energy  Facilities  Site 
Evaluation  Council  (EFSEC). 

D.  The  EPA  Administrator  has  delegated  to 
the  Director  of  the  Region  10  Office  of  Air 
Quality,  the  authority  to  delegate  the  federal 
PSD  regulations  to  any  State  or  local  agenpy. 
The  State  or  local  agency  that  receives 
delegation  from  EPA  Region  10  does  not  have 
the  authority  under  the  federal  Clean  Air  Act 
to  further  delegate  the  federal  PSD 
regulations. 

IV.  Requirements 

A.  The  responsibility  for  conducting  new 
source  review  for  all  regulated  sources  as 
provided  by  this  Delegation  Agreement, 
including  those  under  the  jurisdiction  of  the 
Industrial  Section,  the  Nuclear  and  Mixed 
Waste  Program,  and  local  air  authorities  in 
the  State  of  Washington,  rests  with  Ecology's 
Air  Quality  Program.  EPA  is  relying  on  the 
technical  and  programmatic  expertise  of  the 
Technical,  Information,  and  Engineering 
Section  (TIES)  of  Ecology's  Air  Quality 
Program  in  the  implementation  of  this 
Delegation  Agreement  on  Ecology's  behalf. 
The  processing,  issuance,  and  enjforcement  of 


PSD  permits.  Clean  Unit  Designations, 
Pollution  Control  Project  Approvals,  and 
PALs  shall  be  conducted  in  consultation  and 
coordination  with  TIES.  All  applicability 
determinations  under  this  Delegation 
Agreement  will  be  made  by  the  Manager  of 
TIES  or  a  higher  level  manager  within 
Ecology.  In  no  event  will  an  applicability 
determination  be  made  at  a  level  lower  than 
the  Manager  of  TIES.  Ecology  will  ensure  that 
other  Ecology  offices  and  local  air  authorities 
are  aware  that  all  PSD  applicability 
determinations  under  this  Delegation 
Agreement  must  be  made  by  the  Manager  of 
TIES  or  a  higher  level  manager  within 
Ecology. 

B.  Ecology  will  ensure  that  there  are 
adequate  resources  and  trained  personnel 
within  the  TIES  to  implement  an  effective 
PSD  permit  program.  As  requested,  EPA  will 
provide  technical  assistance  related  to  the 
federal  PSD  requirements,  including  without 
limitation,  PSD  applicability  determinations. 
Best  Available  Control  Technology  (BACT) 
determinations,  air  quality  monitoring 
network  design,  and  modeling  procedures. 
EPA  will  provide  PSD  training  for  Ecology 
staff  to  meet  needs  identified  by  EPA  or 
Ecology. 

C.  Where  the  rules  or  policies  of  Ecology 
Eu-e  more  stringent  than  the  federal  PSD 
program,  Ecology  may  elect  to  include  such 
requirements  in  the  PSD  permit  along  with 
the  EPA  requirements. 

D.  If  both  a  state  or  local  regulation  and  a 
federal  regulation  apply  to  the  same  source, 
both  must  be  complied  with,  regardless  of 
whether  one  is  more  stringent  than  the  other, 
subject  to  the  requirements  of  section  116  of 
the  Clean  Air  Act. 

,     E.  Ecology  will  follow  all  PSD  policy, 
guidance,  and  determinations  issued  by  EPA 
for  implementing  the  federal  PSD  program  as 
provided  in  this  Delegation  Agreement.  EPA 
will  provide  Ecology  with  copies  of  EPA 
policies,  guidance,  and  determinations 
through  the  Region  7  NSR  database  and/or 
hard  copies  where  appropriate.  Where  no 
current  EPA  policy  or  guidance  clearly 
covers  a  specific  situation.  Ecology  shall 
consult  with  the  EPA  Office  of  Air  Quality 
on  its  proposed  interpretation  of  the  EPA 
regulations. 

F.  Ecology  will  at  no  time  grant  a  waiver 
to  the  requirements  of  40  CFR  52.21  or  to  the 
requirements  of  an  issued  PSD  permit. 

G.  Ecology  shall  consult  with  tne 
appropriate  State  and  local  agency  primarily 
responsible  for  managing  land  use  as 
provided  in  40  CFR  52.21(u)(2)(i)  prior  to 
making  any  preliminary  of  final 
determination  under  this  Delegation 
Agreement. 

H.  In  order  to  assist  EPA  in  carrying  out 
its  responsibilities  under  Section  7  of  the 
Endangered  Species  Act  (ESA),  16  U.S.C. 
1531  et  seq.,  and  50  CFR  part  402,  subpart 
B  ("Consultation  Procedures"),  and  with 
Section  305(b)(2)  of  the  Magnuson-Stevens 
Fishery  and  Conservation  Act  ("Magnuson- 
Stevens  Act"),  16  U.S.C.  1801  et  seq..  and  50 
CFR  part  600,  subpart  K  ("EFH  Coordination, 
Consultation,  and  Recommendations"),  for 
federal  PSD  permits,  regarding  essential  fish 
habitat,  Ecology  shall: 

1.  Within  5  working  days  of  receipt  of  a 
complete  PSD  permit  application,  notify  the 
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U.S.  Fish  and  Wildlife  Service  (FWS)  and/or 
the  National  Marine  Fisheries  Service 
(NMFS),  as  appropriate,  of  the  permit 
application,  and  to  provide  a  copy  of  the 
permit  application  if  requested. 

2.  Notify  applicants  of  the  potential  need 
for  consultation  between  EPA  and  FWS  and/ 
or  NMFS  if  the  project  may  affect  an 
endangered  species,  or  if  the  project  may 
affiect  essential  fish  habitat. 

3.  Refrain  from  issuing  a  final  PSD  permit 
until  EPA  has  notified  Ecology  that  EPA  has 
satisfied  its  obligations,  if  any,  under  the  ESA 
and/or  the  Magnuson-Stevens  Act. 

V.  Permit  Issuance,  Modification,  and 
Appeals 

A.  All  preliminary  and  final 
determinations  issued  by  Ecology  under  this 
Delegation  Agreement  shall  indicate  that  an 
appeal  to  the  EPA  Administrator  is  available 
piu-suant  to  40  CFR  part  124. 

B.  The  permit  provisions  in  40  CFR  124.19 
shall  apply  to  all  appeals  to  the  EPA 
Administrator  on  PSD  permits  issued  by 
Ecology  under  this  Delegation  Agreement, 
including  those  permits  co-signed  by  EPA. 
For  purposes  of  implementing  the  Federal 
permit  appeal  provisions  under  this 
delegation,  if  there  is  a  public  comment 
requesting  a  change  in  a  preliminary 
determination  or  proposed  permit  condition, 
the  final  permit  issued  by  Ecology  is  required 
to  state  that  for  federal  PSD  purposes  and  in 
accordance  with  40  CFR  124.15  and  124.19: 

1.  The  effective  date  of  the  permit  is  30 
days  after  service  of  notice  to  the  applicant 
and  commentors  of  the  final  decision  to 
issue,  modify,  or  revoke  and  reissue  the 
permit,  unless  review  is  requested  on  the 
permit  under  40  CFR  124.19  within  the  30 
day  period. 

2.  If  an  appeal  is  made  to  the  EPA 
Administrator,  the  effective  date  of  the 
permit  is  suspended  until  such  time  as  the 
appeal  is  resolved. 


C.  A  PSD  permit  (or  a  portion  of  a  PSD 
permit)  for  a  change  to  a  facility  that  is  a 
major  modification  under  the  State  PSD 
regulations  but  not  the  federal  PSD 
regulations  shall  be  enforceable  under  State 
law  only  and  shall  not  be  appealable  to  the 
EPA  Environmental  Appeals  Board. 

D.  Modifications  to  existing  PSD  permits, 
except  for  administrative  amendments,  shall 
be  processed  in  accordance  with  all  of  the 
substantive  and  procedural  requirements 
applicable  to  new  permits. 

E.  Failure  by  Ecology  to  comply  with  the 
requirements  of  40  CFR  part  124  related  to 
PSD  permits  and  this  Section  V.  of  the 
Delegation  Agreement  shall  render  the 
subject  permit  invalid  for  federal  PSD 
purposes. 

VI.  Enforcement 

A.  Ecology  or  the  local  air  authority  with 
jurisdiction  over  the  squrce  will  have  the 
primary  responsibility  for  enforcing  the 
federal  PSD  regulations  for  sources  subject  to 
this  Delegation  Agreement,  provided, 
ho.wever,  that: 

1.  In  the  case  of  any  requirement  of  the 
federal  PSD  regulations  that  is  not  also  a 
requirement  of  the  State  PSD  regulations, 
EPA  retains  primary  enforcement  authority. 

2.  Ecology  shall  have  the  responsibility 
under  this  Delegation  Agreement  to  enforce 
the  federal  PSD  regulations  in  the  event  that 
a  local  air  authority  does  not. 

3.  In  all  cases,  EPA  retains  authority 
pursuant  to  section  113  of  the  Clean  Air  Act 
with  respect  to  sources  that  are  subject  to  the 
federal  PSD  requirements,  including  federal 
PSD  permits  issued  by  Ecology. 

B.  In  delegated  programs,  the  role  of  the 
State  and  local  agencies  is  that  of  primary 
enforcer  or  "front  line"  agency  in  program 
implementation.  This  includes  helping  to 
define  EPA's  role  in  the  regulated  community 
for  a  given  program.  EPA's  principal  role  is 
"back  up"  for  the  State/local  program. 


However,  EPA  will  initiate  an  enforcement 
action,  as  appropriate,  under  the  following 
circumstances: 

1.  At  the  State  or  local  air  agency's  request: 

2.  If  a  State  or  local  air  agency  action  is 
determined  to  be  inadequate,  or  the  State/ 
local  agency  fails  to  carry  out  action  in  a 
timely  or  appropriate  manner  (in  this 
situation,  the  parties  will  adhere  to  the  "no 
surprises"  principle  and  will  follow  the 
conflict  resolution  process  described  in 
Section  IX  of  the  Washington  State 
Compliance  Assurance  Agreement  for  Air 
Progmms  (October  1999));  and/or 

3.  As  part  of  EPA's  role  established  in  the 
collaborative  planning  process,  which 
includes  those  situations  where  national, 
regional,  or  sector  initiatives  warrant  an  EPA 
lead. 

C.  PSD  enforcement  actions  under  this 
Delegation  Agreement  will  be  undertaken  by 
qualified  inspectors  or  trained  enforcement 
staff  in  Ecology's  Regional  Offices,  the 
Ecology's  Industrial  Section,  Ecology's  Air 
Quality  Program  Headquarters,  Ecology's 
Nuclear  and  Mixed  Waste  Program,  or  local 
air  authorities. 

D.  Enforcement  of  the  federal  PSD 
regulations  is  subject  to  the  Washington  State 
Compliance  Assurance  Agreement  for  Air 
Programs  (October  1999),  signed  by  both  the 
State  and  local  agencies.  This  clearly  defines 
roles  and  responsibilities,  including  timely 
and  appropriate  enforcement  response  and 
the  maintenance  of  the  Aerometric 
Information  Retrieval  System/ Aerometric 
Facility  Subsystem  (AIRS/AFS). 

Vn.  EPA  and  Ecology  Conununications 

A.  Ecology  shall  submit  to  EPA  copies  of 
the  following  documents,  within  the 
timeframes  indicated,  for  sources  or  activities 
subject  to  this  Delegation  Agreement: 


Action 


Written  applicability  determination  that  a  pro- 
posed source  or  activity  is  subject  to  or  ex- 
empt from  federal  PSD  regulations. 

Receipt  of  PSD  permit  application'  

Completeness  determination  or  letter  of  defi- 
ciencies'. 

Transmittal  to  Federal  Land  Manager  (FLM)  of 
PSD  application '. 

Receipt  of  comments  from  FLM' 

Preliminary  determination,  proposed  PSD  per- 
mit, public  notice. 

Public  notice  of  hearing  (see  52.21  (u)(2)(ii))"  ... 

Receipt  of  comments  from  public'  

Final  determination,  PSD  permit  and  transmittal 
letter. 

BACT  determination  submittal  to  RACT/BACT/ 
LAER  Clearinghouse. 

Rocieipt  of  EUSGU  projected  actual  emissions 
information  (see  Section  III.A.2(I)(A)(III)). 

Receipt  of  EUSGU  actual  annual  emissions  re- 
port (see  Section  III.A.2  (i)(A)(IV)). 

Receipt  of  non-EUSGU  actual  annual  emis- 
sions report  (see  Section  III.A.2  (i)(B)(ll)). 

Issuance  of  Clean  Unit  I  Re-designation 
Ifirough  WAC  173-400-141  (see  Section 
U  .A.2  (ii)(A)(ll)). 


Submittal  to  EPA 


Copy  of  request  and  final  determination 

Copy  of  application  and  cover  letter 

Copy  of  letter  to  applicant 

Copy  of  letter 

Copy  of  comment  letter 

Copy  of  preliminary  determination,  proposed 
PSD  permit,  and  public  notice. 

Copy  of  notice 

Copy  of  public  comment  letter(s) 

Copy  of  final  determination  PSD  permit  and 
transmittal  letter. 

Electronic  or  paper  submittal  of  required  infor- 
mation. 

Copy  of  information 

Copy  of  report  

Copy  of  report  

Copy  of  request  and  final  action 


Timeframe 


Witfiin  five  working  days  after  signature. 

Within  five  working  days  after  receipt. 
Within  five  working  days  after  signature. 

Within  five  working  days  after  signature. 

Within  five  working  days  of  receipt. 

Within  five  working  days  after  completion  of 

preliminary  determination 
Prior  to  publrcation. 
Within  five  working  days  of  the  dose  of  the 

public  comment  period. 
Within  five  working  days  after  final  signature 

on  PSD  permit. 
Within  20  woricing  days  of  final  signature  on 

PSD  permit. 
Within  five  working  days  after  receipt. 

Within  five  working  days  after  receipt. 

Within  five  working  days  after  receipt. 

Within  five  working  days  after  Issuance. 
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Action 

Submittal  to  EPA 

Timeframe 

Issuance  of  Clean  Unit  II  Designation  or  Re- 

Copy  of  request  and  final  action 

Witfiin  five  working  days  after  issuance. 
Within  five  working  days  after  receipt. 

* 

Witfiin  five  working  days  after  receipt. 
Witfiin  five  working  days  after  issuance 
Witfiin  five  working  days  after  issuance. 
Within  five  working  days  after  issuance. 
Within  five  working  days  after  issuance. 

designation   (see   Sections   III.A.2  {ii)(A)(ll), 
III.A.2(ii)(B)(l),III.A.2(ii)(B)(ll)). 
Receipt  of  notices  for  effective  dates  and  expi- 

Copy of  notice 

ration  dates  for  Clean  Unit  1  &  II  designation 
and       re-designations       (see        Sections 
III.A.2(ii)(A)(l)(b).                   III.A.2(ii)(A)(ll)(b), 
III.A.2(ii)(B)(l)(b),III.A.2(ii)(B)(ll)(b). 
Receipt  of  PCP  1  exclusion  notice  (see  Section 

Copy  of  notice  

III.A.2  (iii)(A)(l)). 
Issuance  of   PCP   II   exclusion   (see   Section 

Copy  request  and  final  action  

III  A.2  (iii)(B)(l)). 
Issuance  of  PAL  permit  (see  Section  llt.A.2 

Copy  of  request  and  final  action 

(iv)(A)(l)). 
Issuance  of  PAL  permit  (renewal)  (see  Section 

Copy  of  request  and  final  action 

UI.A.2  (iv)(A)(ll)). 
Issuance  of  PAL  permit  (reopening)  (see  Sec- 
tion III.A.2  (iv)(A)(lll)). 

Copy  of  final  action  

■  Only  required  when  one  or  more  pollutants  are  subject  to  federal  PSD  requirements. 


B.  EPA  shall  submit  to  Ecology  copies  of 
the  following  documents  within  the 
timeframes  indicated. 


EPA  action 

Submittal  to  Ecology 

Timeframe 

Issuance  of  PAL  permit  (increase)  under  40 

Copy  of  PAL  permit 

Within  five  working  days  after  issuance. 

CFR     52.21  (aa)(11)(see     Section      III.A.2 
(iv)(B)(l)). 

C.  Ecology  and  EPA  should  communicate 
sufficiently  to  guarantee  that  each  is  fully 
informed  and  current  regarding 
interpretation  of  federal  PSD  regulations 
(including  any  unique  questions  about  PSD 
applicability).  Any  records  or  reports  relating 
to  PSD  permitting  or  compliance  with  PSD 
requirements  that  are  provided  to  or 
otherwise  obtained  by  Ecology  and  are  not 
identified  in  the  Table  in  Section  VILA, 
above  should  be  made  available  to  EPA  upon 
request. 

D.  Ecology  will  work  with  owners  and 
operators  of  sources  and  activities  subject  to 
the  federal  PSD  regulations  to  ensure  all 
required  information  is  submitted  to  Ecology. 
"Ecology  will  ensure  that  the  information  set 

forth  in  paragraphs  Vll.  A.  and  B.  is  provided 
to  EPA  as  set  forth  in  those  paragraphs  and 
that  all  other  information  is  submitted  to  EPA 
upon  request. 

E.  Ecology  will  ensure  that  all  relevant 
source  information,  notifications  and  reports 
are  entered  into  the  EPA  AIRS/AFS  national 
database  system  in  order  to  meet  its  record 
keeping  and  reporting  requirements.  In 
addition  to  the  National  Minimal  Data 
Requirements  (MDRs)  (attached),  Ecology 
shall  enter  the  following  information  or 
activities: 

1.  The  Air  Program  Code  for  PSD; 

2.  The  date  the  PSD  permit  is  issued  or 
modified; 

3.  The  final  effective  date  of  the  PSD 
permit  (or  modified  permit); 

4.  The  date  that  the  new  source  or 
modification  begins  construction;  and 

5.  The  date  that  the  new  source  or 
modification  begins  operation. 

F.  Correspondence  from  EPA  to  Ecology 
will  be  sent  to:  Alan  Newman,  Senior 


Engineer.  Department  of  Ecology,  Air  Quality 
Program,  PO  Box  47600,  Olympia,  WA 
98504-7600. 

Correspondence  from  Ecology  to  EPA  will 
be  sent  to:  Dan  Meyer,  Office  of  Air  Quality, 
Environmental  Protection  Agency,  Region  10, 
OAQ-107, 1200  Sixth  Avenue,  Seattle,  WA 
98101. 

Vm.  Futiire  EPA  Regulation  Revisions 

A.  Ecology's  delegation  to  conduct  new 
source  review  and  to  implement  and  enforce 
the  federal  PSD  regulations  does  not  extend 
to  revisions  to  40  CFR  52.21  that  occur,  or 
have  occurred,  after  March  3,  2003. 

B.  A  new  request  for  delegation  will  be 
required  for  any  changes  to  40  CFR  Part  52.21 
promulgated  after  March  3,  2003. 
Implementation  and  enforcement  of  new  or 
revised  requirements  after  March  3,  2003  will 
remain  the  sole  responsibility  of  EPA  until 
this  Delegation  Agreement  is  revised. 

IX.  Administrative 

A.  This  delegation  supersedes  the 
previously  delegated  authority  contained  in 
the  September  30, 1983  letter  to  Ecology  from 
the  EPA  Regional  Administrator  and  the 
February  7,  2002  and  June  4, 1992 
Agreements  for  Delegation. 

B.  If,  after  consultation  with  Ecology,  EPA 
makes  any  of  the  following  determinations, 
this  delegation  may  be  revoked  in  whole  or 
in  part.  As  part  of  the  consultation,  the 
parties  will  adhere  to  the  "no  surprises" 
principle  and  will  follow  the  conflict 
resolution  process  described  in  Section  IX  of 
the  Washington  State  Compliance  Assurance 
Agreement  for  Air  Programs  (October  1999). 
Any  such  revocation  shall  be  effective  as  of 
the  date  specified  in  a  Notice  of  Re\focation. 


1.  Ecology's  legal  authority,  rules  and 
regulations,  and/or  procedures  for 
implementing  or  enforcing  the  federal  PSD 
requirements  as  provided  in  this  Delegation 
Agreement  are  inadequate; 

2.  Ecology  is  not  adequately  implementing 
or  enforcing  the  federal  PSD  program;  or 

3.  Ecology  has  not  implemented  the 
requirements  or  guidance  with  respect  to  a 
specific  permit  in  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  52.21,  40  CFR  124, 
or  the  Clean  Air  Act. 

C.  In  the  event  that  Ecology  is  unwilling  or 
unable  to  implement  or  enforce  the  federal 
PSD  regulations  as  provided  in  this 
Delegation  Agreement  with  respect  to  a 
source  or  activity  subject  to  the  federal  PSD 
regulations.  Ecology  will  immediately  notify 
the  Director  of  the  Office  of  Air  Quality. 
Failure  to  notify  the  Director  of  the  Office  of 
Air  Quality  does  not  preclude  EPA  from 
exercising  its  enforcement  authority. 

D.  EPA  may  review  the  state  PSD 
permitting  program  as  part  of  the  review  of 
the  Performance  Partnership  Agreement 
(PPA)  or  any  other  appropriate  agreement. 
EPA  may  review  State  procedures  and 
recommend  changes  as  necessary.  All 
recommendations  will  be  in  writing. 

E.  In  the  event  that  EPA  or  Ecology 
regulations  or  policies  change,  this 
delegation  shall  either  be  amended  to  ensure 
the  continued  implementation  of  EPAs  PSD 
regulations  or  the  delegation  shall  be 
revoked. 

X.  Signatures 

On  behalf  of  the  Environmental  Protection 
Agency,  I  grant  partial  delegation  of  the 
federal  PSD  program,  40  CFR  52.21,  to  the 
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Washington  Department  of  Ecology  pursuant 
to  the  terms  and  conditions  of  this  delegation 
agreement  and  the  requirements  of  the  Clean 
Air  Act.  Date:  March  28,  2003.  Betty  A. 
Wiese,  Director,  Office  of  Air  Quality, 
Environmental  Protection  Agency,  Region  10. 

On  behalf  of  the  State  of  Washington  and 
the  DepEutment  of  Ecology,  I  accept  partial 
delegation  of  the  federal  Prevention  of 
Significant  Deterioration  program,  40  CFR 
52.21,  pursuant  to  the  terms  and  conditions 
of  this  delegation  agreement  and  the 
requirements  of  the  Clean  Air  Act.  Date: 
March  28,  2003.  Mary  E.  Burg,  Manager,  Air 
Quality  Program,  State  of  Washington, 
Department  of  Ecology. 

m.  Conclusion 

Subject  to  the  conditions  of  the  Partial 
Delegation  Agreement,  Ecology  is 
delegated  authority  to  implement  and 
enforce  the  federal  PSD  regulations,  as 
published  on  December  31,  2002,  except 
for  applications  for  PAL  increases  imder 
40  CFR  52.21(aa)(ll)  and  except  as 
otherwise  provided  in  the  Delegation 
Agreement.  Except  for  applications  for 
PAL  increases  vmder  40  CFR 
52.21(aa)(ll),  all  applications  and  other 
information  required  pursuant  to  the 
federal  PSD  regulations  at  40  CFR  52.21 
from  sources  located  or  locating  in  the 
State  of  Washington,'^  shall  continue  to 
be  submitted  to  the  Ecology  at  the 
following  address:  Department  of 
Ecology,  Air  Quality  Program,  PO  Box 
47600,  Olympia,  WA  98504-7600. 
Applications  for  PAL  increases  under  40 
CFR  52.21(aa)(ll)  shall  be  submitted  to 
EPA  Region  10  at  the  following  address; 
Office  of  Air  Quality,  Environmental 
Protection  Agency,  Region  10,  OAQ- 
107,  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this 
information  notice  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  For  this 
reason,  this  information  notice  is  also 
not  subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  information  notice 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  information  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this 


'•Except  in  Indian  Country,  as  provided  in 
pairagraph  III.B.  of  the  Delegatipn  Agreement,  and 
sources  subject  to  EFSEC's  jurisdiction. 


information  notice  delegates  pre- 
existing requirements  imder  Federal  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  Federal  law,  it  does  not  contain  any 
imfunded  mandate  or  significandy  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
This  information  notice  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
information  notice  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  information 
notice  merely  delegates  the 
implementation  of  a  Federal  program, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  information  notice  also  is 
not  subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  delegation  requests, 
EPA's  role  is  to  approve  state 
capabilities,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
delegation  request  for  failure  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  delegation  request,  to  use  VCS  in  place 
of  a  delegation  request  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.).  This 
information  notice  granting  partial 
delegation  of  the  Federal  PSD  program 
to  Ecology  is  issued  under  the  authority 
of  sections  101, 110,  and  301  of  the 


Clean  Air  Act,  as  amended  (42  U.S.C. 
7401,  7410,  7601). 

Dated:  May  1,2003. 
Ronald  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  03-12029  Filed  5-13-03;  8:45  am) 
BRJJNG  COOE  6560-50-P 


ENVIRONMEm'AL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7305-6] 

Access  to  Confidential  Business 
Information  by  SolutkMis  by  Design  II 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  its 
contractor  Solutions  by  Design  D  (SBD) 
of  McLean,  VA  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  5  and  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  Confidential  Business 
Information  (CBI). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cuimingham,  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotiine@.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particiUar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  nimaber 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket. 
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the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room.  EPA  West.  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttpJ/www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  Is  the  Agency  Taking? 

Under  contract  number  GS35F- 
4717G,  Solutions  by  Design  11,  of  1420 
Spring  Hill  Road.  Suite  325,  McLean, 
Virginia,  will  assist  EPA  in  designing 
and  developing  Lotus  Notes  PMN 
Development  and  Storage  Applications. 
SBD  will  also  assist  in  developing  the 
TSCA  Data  Transmittal  System  to 
transmit  PMNs  and  other  TSCA  data. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  contract 
number  GS35F-4717G,  SBD  will  require 
access  to  CBI  submitted  to  EPA  under 
sections  5  and  8  of  TSCA,  to  perform 
successfully  the  duties  specified  under 
the  contract. 

SBD  personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  5  and  8  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8  of  TSCA,  that  the 
Agency  may  provide  SBD  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
imder  this  contract  will  take  place  at 
EPA  Headquarters  and  Chemical 


Abstracts  Service's  site  located  at  2540 
Olentangy  River  Road,  Columbus,  Ohio. 

SBD  personnel  will  be  required  to 
adhere  to  all  provisions  of  EPA's  TSCA 
Confidential  Business  Information 
Security  Manual.  SBD's  personnel  will 
be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procediu^es  before 
they  are  permitted  access  to  TSCA  CBI. 

Clearance  for  access  to  TSCA  CBI 
under  Contract  number  GS35F-4717G 
may  continue  until  July  30,  2007. 

List  of  Subjects 

Environmental  protection. 
Confidential  business  information. 

Dated:  April  30,  2003. 
Robin  L.  Gonzalez, 

Director.  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
|FR  Doc.  03-11906  Filed  5-13-03;  8:45  am) 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-749ft-3] 

Science  Advisory  Board;  Advisory 
Council  on  Clean  Air  Compliance 
Analysis;  Notification  of  an  Upcoming 
Public  Meeting  and  Three  Planning 
Telecdnferences 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  EPA  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(Council)  is  announcing  a  public 
meeting  and  a  public  planning 
teleconference.  It  is  also  announcing 
planning  teleconferences  for  its  two 
subcommittees,  the  Air  Quality 
Modeling  Subcommittee  (AQMS)  and 
the  Health  Effects  Subcommittee  (HES). 
dates: 

May  28.  2003:  The  planning 
teleconference  call  meeting  for  the 
Council  will  be  held  from  12  to  2  p.m. 
(eastern  time). 

May  29,  2003:  The  planning 
teleconference  call  meeting  for  the  HES 
will  be  held  from  12  to  1:30  p.m. 
(eastern  time). 

May  30,  2003:  The  planning 
teleconference  call  meeting  for  the 
AQMS  will  be  held  from  2  to  3:30  p.m. 
(eastern  time). 

June  11-13.  2003:  The  public  meeting 
for  the  Council  will  begin  June  1 1 ,  at  9 
a.m.  and  adjourn  on  June  13,  2003,  no 
later  than  2  p.m.  (eastern  time)  on  that 
day.  The  meeting  agenda  will  be  posted 
on  the  SAB  Web  site,  http:// 
www.epa.gov/sab/agendas.htm,  one 
week  before  the  meeting. 


ADDRESSES:  The  public  meeting  of  the 
Council  will  be  held  in  Washington,  DC. 
The  meeting  location  will  be  announced 
on  the  SAB  Web  site,  http://www.epa/ 
sab.  For  further  information  concerning 
the  public  meeting,  please  contact  Dr. 
Angela  Nugent.  DFO  (see  contact 
information  below).  Participation  in  the 
teleconference  call  meetings  will  be  by 
teleconference  only. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  regarding  the  public 
meeting  may  contact  Dr.  Angela  Nugent, 
Designated  Federal  Officer  (DFO),  U.S. 
EPA  Science  Advisory  Board  by 
telephone/voice  mail  at  (202)  564-4562 
or  via  e-mail  at  nugent.angela@epa.gov. 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  any  of  the 
teleconference  meetings  must  contact 
Ms.  Sandra  Friedman,  EPA  Science 
Advisory  Board  Staff,  at  telephone/voice 
mail:  (202)  564-2526,  via  e-mail  at: 
Friedman.Sandra@epa.gov.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

Summary:  Piirsuant  to  the  Federal 
Advisory  Conunittee  Act,  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the 
Council  will  hold  a  public  meeting  to 
provide  advice  to  the  EPA  on  the 
Agency's  plan  to  develop  the  third  in  a 
series  of  statutorily  mandated 
comprehensive  analyses  of  the  total 
costs  and  total  benefits  of  programs 
implemented  pursuant  to  the  Clean  Air 
Act.  and  that  the  Council  and  its  two 
subcommittees  will  also  hold  public 
teleconferences  to  plan  for  the  public    . 
meeting.  The  dates  and  times  for  both 
the  meeting  and  teleconference  are 
provided  above. 

Background:  Background  on  the 
Council,  its  subcommittees,  and  on  the 
advisory  project  that  will  be  the  focus  of 
the  meeting  and  teleconferences 
described  in  this  notice  was  provided  in 
a  Federal  Register  notice  published  on 
February  14.  2003  (68  FR  7531-7534). 
In  forming  the  Health  and  Ecological 
Effects  Subcommittee  discussed  in  that 
Federal  Register  notice,  the  Science 
Advisory  Board  Staff  Office  received 
nominations  for  health  effects  experts.  It 
has  therefore  decided  to  rename  the 
Subcommittee  as  the  "Health  Effects 
Subcommittee"  of  the  Council  and  to 
work  with  the  Coimcil  to  form  a  new 
subcommittee  to  focus  on  ecological 
effects  or  to  develop  another  appropriate 
mechanism  to  consider  and  give  due 
attention  to  ecological  effects,  including 
coordination  with  a  new  SAB 
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Committee  on  "Valuing  the  Protection 
of  Ecological  Systems  and  Services." 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  the  public 
meetings  listed  above,  should  contact 
the  DFO  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  8,  2003. 
Robert  Flaak, 

Acting  Deputy  Director.  EPA  Science 
Advisory  Board  Staff  Office. 
[FR  Doc.  03-12028  Filed  5-13-03;  8:45  am] 
BILLING  CODE  656fr-5(M> 


ENVIRONMENTAL  PROtECTION 
AGENCY 

[OPP-2003-0118;  FRL-7301-3] 

Fluroxypyr;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-  2003-0118,  must  be 
received  on  or  before  June  13,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niunber: 
(703)  305-6224;  e-mail  address: 
miUer.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  agricultural 
producer,  food  manufactiu-er  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  Code 

111) 

•  Animal  production  (NAICS  Code 
112) 


•  Food  manufacturing  (NAICS  Code 
311) 

•  Pesticide  manufacturing  (NAICS 
Code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  EPA  Docket  EPA  has  established 
an  official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0118.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  officicd  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewdng 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  on 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  niimber  in  the  subject  line  on 
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the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close' of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  sublnit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment,  and  allows  EPA  to  contact 
you  in  case  EPA  cannot  read  your 
comment  due  to  technical  difficulties  or 
needs  further  information  on  the 
substance  of  your  comment.  EPA's 
policy  is  that  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conunents.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0118.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
Imow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0118.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 


placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0118. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0118. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Make  siu-e  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  b  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  30.  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Progmms. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Dow  AgroSciences  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
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pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Dow  AgroSciences 

PP  9F6050 

EPA  has  received  a  pesticide  petition 
(9F6050)  from  Dow  AgroSciences,  9330 
Zionsville  Road,  Indianapolis,  IN  46268 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  residues  of  fluroxypyr  in 
or  on  the  raw  agricultural  commodities 
as  follows:  tolerances  for  residues  of 
fluroxypyr  1-methylheptyl  ester  (MHE) 
in  or  on  sweet  corn  are  being  proposed 
in  support  of  this  registration  as  follows: 
0.02  parts  per  million  (ppm)  for  kernels 
plus  cob  with  husk  removed,  and  1.0 
ppm  for  forage.  Tolerances  for  residues 
of  fluroxypyr  MHE  in  or  on  field  com 
are  being  proposed  in  support  of  this 
registration  as  follows:  0.02  ppm  for 
grain;  1.0  ppm  for  forage;  and  0.5  ppm 
for  stover.  "Tolerances  for  residues  of 
fluroxypyr  MHE  in  or  on  sorghum  are 
being  proposed  as  follows:  Sorghum 
grain,  0.02  ppm;  sorghum  forage,  2.0 
ppm;  sorghum  stover,  4.0  ppm. 
Tolerances  for  residues  of  fluroxypyr 
MHE  in  or  on  grasses  are  proposed  as 
follows:  grass  forage,  120  ppm;  grass 
hay,  160  ppm;  and  grass  silage,  100 
ppm.  Based  on  the  above  tolerances  and 
an  animal  feeding  study,  increased 
tolerances  are  also  proposed  for 
fluroxypyr  MHE  and  fluroxypyr, 
expressed  as  combined  residues  of  total 
fluroxypyr,  in  or  on  the  following 
animal  commodities:  milk  of  cattle, 
goats,  hogs,  horses  and  sheep,  0.3  ppm; 
and  kidney  of  cattle,  goats,  hogs,  horses 
and  sheep,  1.5  ppm.  EPA  previously 
received  a  pesticide  petition  (9F6050) 
for  fluroxypyr  and  the  Notice  of  Filing 
was  published  in  the  Federal  Register 
on  January  15,  2003.  The  notice  of  filing 
enoneously  omitted  tolerances 
proposed  for  residues  of  fluroxypyr  on 
com.  Thus,  this  notice  vnll  supercede 
the  previously  published  notice  of 
filing. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Fluroxypyr  is  a 
systemic  herbicide  that  is  readily 
translocated  and  rapidly  converts  to  the 
acid  form  foUovting  absorption. 
Fluroxypyr  moves  readily  throughout 
the  plant  via  the  phloem  (nutrient 
transporting)  system  and  to  a  lesser 
extent  through  the  xylem  (water 
transporting).  Fluroxypyr  is  distributed 
throughout  the  entire  plant,  including 
the  meristems  and  other  developing 
plant  parts. 


2.  Analytical  method.  There  is  a 
practical  method  gas  chromatography 
(GC)  with  mass  spectrometry  detection 
(MSD)  for  measuring  levels  of 
fluroxypyr  MHE  in  or  on  food  with  a 
limit  of  detection  that  allows  monitoring 
of  food  .with  residues  at  or  above  the 
levels  set  for  the  proposed  tolerances. 
Fluroxypyr  has  been  tested  through  the 
Food  and  Drug  Administration's  (FDA's) 
Multi  residue  Methodology,  Protocols  C, 
D,  and  E.  The  results  have  been 
published  in  the  FDA  Pesticide 
Analytical  Manual,  Volume  I. 

3.  Magnitude  of  residues.  The 
metabolism  of  fluroxypyr  MHE  in  plants 
and  animals  (goats  and  poultry)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  Magnitudes  of 
residue  studies  were  conducted  for  field 
com,  sweet  com,  sorghum  and  grasses. 
A  process  products  study  was  not 
conducted  in  field  com  since  residues 
of  fluroxypyr  MHE  were  not  detected  in 
corn  grain  at  5X  the  application  rate.  In 
addition,  processing  of  sorghum  was  not 
conducted  since  residue  data  for  floiu 
are  not  required  at  this  time,  because 
sorghum  flour  is  used  exclusively  in  the 
United  States  as  a  component  for 
drywall,  and  not  as  either  a  human  food 
or  a  feedstuff.  No  residues  of  fluroxypyr 
are  expected  in  root  or  leafy  vegetable 
crops  grown  in  rotation  to  fluroxypyr- 
treated  field  com,  sweet  com,  sorghum, 
and  grasses,  after  a  30-day  plant-back 
interval  at  the  maximum  allowable  label 
rate  of  8  oz.  active  ingredient/ Acre  (a.i./ 
A).  Field  com,  sweet  com,  sorghum  and 
grasses  grown  in  rotation  may  contain 
low  levels  of  fluroxypyr  residues; 
however,  the  tolerance  values  proposed 
for  these  crops  will  adequately  assure 
compliance  with  the  labeled  use 
pattems. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  Fluroxypyr  MHE  has 
low  acute  toxicity.  The  rat  oral  LD50  is 
>5,000  milligrams/kilogram  (mg/kg),  the 
rabbit  dermal  LDso  is  >2,000  mg/kg,  and 
the  rat  inhalation  LC50  is  >  1.0 
milligrams/per  liter  (mg/l)  1 ,000  mg/ 
cubic  meter.  In  addition,  fluroxypyr 
MHE  is  not  a  skin  sensitizer  in  guinea 
pigs,  has  no  dermal  irritation  in  rabbits, 
and  shows  mild  ocular  irritation  in 
rabbits.  The  end  use  formulation  of 
fluroxypyr  MHE  has  a  similar  low  acute 
toxicity  profile. 

2.  Genotoxicty.  Short  term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
ill  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  chromosomal  aberration 
assay  using  rat  lymphocytes,  and  an  in 
vivo  cytogenetic  assay  in  the  mouse 
bone  marrow  (micronucleus  test)  have 


been  conducted  with  fluroxypyr  MHE. 
These  studies  show  a  lack  of 
genotoxicity.  In  addition,  short  term 
assays  for  genotoxicity  consisting  of  an 
Ames  metabolic  activation  test,  possible 
induction  of  point  mutations  at  the 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)-Locus  of  Chinese 
hamster  ovary  cells,  in  vivo  and  in  vitro 
chromosomal  aberrations  in  the  Chinese 
hamster  ovary  cells,  unscheduled  DNA 
synthesis  in  human  embryonic  cells, 
and  an  assay  in  mouse  lymphoma  cells 
have  been  conducted  with  fluroxypyr. 
These  studies  also  show  a  lack  of 
genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Developmental  studies  in  rats 
and  rabbits  were  conducted  with  both 
fluroxypyr  MHE  and  flurox>-pyr.  Studies 
with  fluroxypyr  MHE  showed  maternal 
and  fetal  no  observed  adverse  effect 
levels  (NOAELs)  of  300  mg/kg/day  (rat) 
and  500  mg/kg/day  (rabbit).  Studies 
with  fluroxypyr  showed  NOAELs  in  the 
rat  of  250  mg/kg/day  for  matemal  effects 
and  500  mg/kg/day  for  fetal  effects  and 

a  NOAEL  in  the  rabbit  of  250  riig/kg/day 
for  both  matemal  and  fetal  effects. 
These  studies  show  that  fluroxypyr  and 
fluroxypyr  MHE  are  not  teratogenic  luar 
will  they  interfere  with  in  utero 
development.  Two  multi-generation 
reproduction  studies  were  conducted 
with  fluroxypyr  in  rats.  The  first  in 
Wistar  rats  showed  no  effect  on  fertility 
or  reproductive  performance  and  had  a 
NOAEL  of  500  mg/kg/day  (highest  dose 
tested).  The  second  study  in  Sprague- 
Dawley  rats  showed  a  parental  NOAEL 
for  systemic  effects  of  100  mg/kg/day  in 
male  rats  and  500  mg/kg/day  in  female 
rats.  The  NOAEL  for  reproductive 
effects  was  750  mg/kg/day  for  males  and 
1 ,000  mg/kg/day  for  females  (highest 
dose  tested).  The  NOAEL  for  neonatal 
effects  was  500  mg/kg/day. 

4.  Subchronic  toxicity.  Fluroxvpvr 
MHE  showed  a  NOAEL  of  l,000'mg/kg/ 
day  in  a  90-day  rat  dietary  study  and  a 
21-day  rabbit  dermal  study.  Ninety  day 
feeding  studies  with  fluroxypyr  showed 
NOAELs  of  80  mg/kg/day  (Wistar  rats), 
700  mg/kg/day  (Fischer  344  rats).  1,342 
mg/kg/day  (male  mice),  and  1,748  mg/ 
kg/day  (female  mice).  In  a  4-week 
dietary,  range  finding  study  with 
fluroxypyr  in  dogs  the  NOAEL  found 
was  >  50  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  fluroxypyr  in  the  mouse, 
dog,  and  rat  (two  studies),  a  reference 
dose  (RfD)  of  0.8  mg/kg/day  is  proposed 
for  fluroxypyr  and  flurox)^))^  MHE.  The 
RfD  has  incorporated  a  100-fold  safety 
factor  to  the  NOAEL  found  in  the  rat 
chronic  test.  NOAELs  found  in  the 
chronic  dietary  studies  are  as  follows: 
150  mg/kg/day  (dog),  300  mg/kg/day 
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(mouse),  80  mg/kg/day  (Wistar  rats),  100 
mg/kg/day  (male  Fischer  344  rats),  and 
500  mg/kg/day  (female  Fischer  344  rats). 

6.  Animal  metabolism.  Both 
fluroxypyr  and  fluroxypyr  MHE  have 
been  evaluated  in  rat  metabolism 
studies.  In  summary,  these  studies  show 
that  fluroxypyr  MHE  is  rapidly 
hydrolyzed  and  the  fate  of  the 
hydrolysis  products,  fluroxypyr  and  1- 
methylheptanol,  are  independent  of 
whether  they  were  given  as  the  ester  or 
the  acid.  Fluroxypyr,  per  se,  was 
extensively  absorbed  and  rapidly 
excreted  principally  unchanged  in  the 
urine;  1-methylheptanol  also  was 
rapidly  absorbed  and  rapidly 
eliminated.  Repeated  administration  of 
flurox>'pyr  MHE  was  not  associated 
with  accumulation  in  tissues.  Also,  the 
metabolism  and  pharmacokinetics  of  1- 
methylheptanol  are  comparable  to  that 
of  the  methylheptyl  portion  of 
fluroxypyr  MHE. 

7.  Metabolite  toxicology. 
Administration  of  fluroxypyr.  as  the 
acid  or  methylheptyl  ester  in  a  variety 
of  toxicological  studies,  has  produced 
similar  effects.  The  principal  response 
to  sufficiently  high  dosages,  whether 
administered  over  the  short-term  or,  in 
some  cases,  over  a  lifetime,  was 
nephrosis.  Fluroxypyr  is  an  organic  acid 
that  is  actively  excreted  into  the  urine 
by  the  kidney.  Thus,  the  target  organ 
and  dose  response  relationship  for 
fluroxypyr  toxicity  is  entirely  consistent 
with  the  data  on  the  toxicokinetics  of 
fluroxypyr.  Metabolism  studies  have 
shown  that  fluroxypyr  MHE  is  rapidly 
and  completely  hydrolyzed  to 
fluroxypyr  acid  and  methylheptanol. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  fluroxypyr  and 
fluroxypyr  MHE  have  an  effect  on  any 
endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Tier  I 
dietary  risk  assessments  were  conducted 
for  acute,  short-term,  and  chronic 
exposures.  Very  conservative 
assumptions  were  made  in  these  risk 
assessments.  The  dietary  exposure 
assessments  were  based  on  all 
commodities  with  tolerances  for 
fluroxjrpyr  established  at  40  CFR 
180.535  together  with  proposed 
tolerances  for  field  com,  sweet  corn, 
grain  sorghum,  and  forage  grass  and 
hay,  including  revised  tolerances  for 
milk  and  meat.  It  was  assumed  that 
fluroxypyr  residues  were  present  at 
tolerance  or  proposed  tolerance  levels 
and  that  100%  of  the  crops  were  treated. 
Potential  dietary  exposure  and  risk  was 
estimated  using  DEEM^^  software 
(Dietary  Exposure  Evaluation  Model, 


Version  7.075,  Novigen  Sciences,  Inc., 
Washington,  DC). 

Developmental  toxicity  was  not 
observed  in  the  absence  of  maternal 
toxicity  and  there  was  no  indication  of 
increased  susceptibility  in  young 
animals  to  prenatal  or  postnatal 
exposure  to  fluroxypyr  in  the  toxicology 
studies.  Therefore,  an  additional  Food 
Quality  Protection  Act  (FQPA)  safety 
factor  for  infants  and  children  was  not 
included  in  this  assessment.  Acute 
dietary  risk  was  assessed  using  an  acute 
RfD  of  1.25  mg/kg/day,  based  on  a 
maternal  NOAEL  of  125  mg/kg/day  from 
a  rat  developmental  toxicity  study  and 
an  uncertainty  factor  of  100  (1  OX  for 
interspecies  extrapolation  and  lOX  for 
intraspecies  variation).  EPA  previously 
established  the  maternal  NOAEL  for  this 
study  at  125  mg/kg/day  and  it  was  used 
here  for  a  very  conservative  assessment 
of  potential  developmental  toxicity. 
Pregnant  females  are  estimated  to  have 
acute  dietary  exposure  of  0.006582  mg/ 
kg/day,  which  occupies  only  0.53%  of 
the  acute  RfD.  Adverse  effects  are  not 
expected  for  exposures  occupying  100% 
or  less  of  the  RflD.  Therefore,  acute 
dietary  exposure  and  risk  are  well 
within  acceptable  levels. 

Chronic  dietary  exposure  estimates 
along  with  a  short-term  oral  NOAEL 
were  used  to  assess  short-term  dietary 
exposure  and  risk.  The  assessment  of 
chronic  dietary  exposure  and  risk  is 
discussed  below.  The  chronic  exposure 
values  reported  for  the  total  U.S. 
population  and  for  children  1-6  years 
old  was  used  to  estimate  dietary 
exposure  for  adults  and  toddlers, 
respectively.  A  90-day  dietary  study  in 
rats  with  a  NOAEL  of  80  mg/kg/day  was 
selected  for  establishing  a  short-term 
oral  toxicity  endpoint.  A  90-day 
subchronic  study  was  selected  for 
evaluating  risk  from  short-term  oral 
exposure  since  the  90-day  exposure 
interval  is  more  appropriate  than 
chronic  exposure  for  assessing  short- 
term  risk.  Of  the  90-day  subchronic 
studies  conducted  with  fluroxypyr,  the 
one  selected  provided  the  lowest 
NOAEL.  The  short-term  oral  NOAEL  (80 
mg/kg/day)  was  divided  by  the 
estimated  dietary  exposure  for  adults 
and  toddlers  to  calculate  the  respective 
short-term  margins  of  exposure  (MOEs). 
A  conservative  Tier  I  estimate  of  chronic 
dietary  exposure  to  fluroxypyr 
estimated  exposure  at  0.003160  mg/kg/ 
day  and  0.010321  mg/kg/day  for  the 
total  U.S.  population  and  for  children 
1-6  years  old,  respectively.  A  short-terra 
dietary  (food)  MOE  was  calculated  by 
dividing  the  short-term  oral  NOAEL  (80 
mg/kg/day)  by  the  estimated  exposure 
(0.003160  mg/kg/day).  The  resulting 
food  MOE  for  adults  and  toddlers  was 


calculated  to  be  25,316  and  7,751, 
respectively.  Since  the  MOE  is 
substantially  greater  than  100.  risk  is 
estimated  to  be  well  within  acceptable 
levels. 

Tolerances  for  fluroxypyr  exist  for 
several  raw  agricultural  commodities 
and  as  discussed  previously,  tolerances 
for  additional  commodities  have  been 
proposed.  Chronic  dietary  exposure  to 
fluroxypyr  is  possible  due  to  the 
potential  presence  of  fluroxypyr  residue 
in  certain  foods.  Therefore,  a  chronic 
dietary  risk  assessment  was  conducted. 
The  assessment  used  a  chronic  RfD  of 
0.8  mg/kg/day  based  on  a  NOAEL  of  80 
mg/kg/day  from  a  combined  chronic 
toxicity  and  carcinogenicity  study  in 
rats  and  an  uncertainty  factor  of  1 00 
(lOX  for  interspecies  extrapolation  and 
lOX  for  intraspecies  variation).  A  Tier  I 
chronic  dietary  exposure  and  risk 
assessment  was  conducted.  It  was 
assumed  that  fluroxypyr  residues  were 
present  at  tolerance  or  proposed 
tolerance  levels  and  that  1 00%  of  the 
crops  were  treated.  DEEM^^^^  estimates 
dietary  exposure  and  the  percent  of  the 
chronic  RfD  that  is  occupied  by  the 
input  residue  values  for  several 
population  subgroups  in  the  United 
States.  Chronic  dietary  exposure  for  the 
general  U.S.  population  was  estimated 
to  be  0.003160  mg/kg/day,  which 
occupies  0.4%  of  the  RfD.  Children  1- 
6  years  old  comprise  the  population 
subgroup  predicted  to  have  the  highest 
potential  level  of  dietary  exposure. 
Children  1-6  years  old  are  estimated  to 
have  a  chronic  dietary  exposure  of 
0.010321  mg/kg/day,  which  occupies 
1.3%  of  the  RfD.  Adverse  effects  are  not 
expected  for  exposures  occupying  100% 
or  less  of  the  RflD.  Therefore,  chronic 
dietary  exposure  and  risk  for  both  the 
general  U.S.  population  and  children  1- 
6  years  old  are  well  within  acceptable 
levels. 

ii.  Drinking  water.  There  are  no 
established  maximum  contaminant 
levels  for  residues  of  fluroxypyr  in 
drinking  water  and  health  advisory 
levels  for  fluroxypyr  in  drinking  water 
have  not  been  established.  Guidance 
from  EPA  has  indicated  that  Tier  I 
screening  level  models,  such  as 
GENEEC  and  SCI-GROW,  may  be  used 
to  estimate  upper-bound  pesticide 
residues  in  surface  water  and  ground 
water  when  assessing  potential 
exposure  through  drinldng  water. 
Estimated  concentrations  of  a  pesticide 
in  surface  water  or  ground  water  are 
then  compared  to  a  drinking  water  level 
of  comparison  (DWLOC)  as  a  surrogate 
estimate  of  exposure  and  risk.  The 
DWLOC  is  the  concentration  of  a 
pesticide  in  drinking  water  that  would 
be  acceptable  as  an  upper  limit  in  light 
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of  total  aggregate  exposure  to  that 
pesticide.  Potential  drinking  water 
concentrations  of  fluroxypyr  were 
estimated  in  ground  water  and  surface 
water  using  the  screening  concentration 
in  groimd  water  (SCI-GROW)  and  the 
generic  expected  environmental 
concentration  (GENEEC)  models, 
respectively.  Both  SCI-GROW  are  Tier  I 
screening  level  models  that  use 
conservative  assumptions. 

The  estimated  concentration  of 
fluroxypyr  in  ground  water  according  to 
SCI-GROW  is  0.16  mg/L.  EPA  has 
indicated  that  peak  concentrations  of  a 
pesticide  in  surface  water  should  be 
used  in  an  acute  assessment  for 
comparison  with  DWLOC  values.  The 
estimated  peak  concentration  of 
fluroxjrpyr  in  surface  water  using 
GENEEC  is  20.88  mg/L.  The 
upperbound  estimated  fluroxypyr 
concentrations  in  ground  water  (0.16 
mg/L)  and  surface  water  (20.88  mg/L) 
are  substantially  below  the  acute 
DWLOC  of  37,303  mg/L  for  pregnant 
females.  Therefore,  even  widi  the 
numerous  conservative  assimiptions 
included  in  this  assessment,  aggregated 
acute  fluroxypyr  exposure  for  pregnant 
females  resulting  from  dietary  exposure 
and  upper-boimd  drinking  water 
exposure  is  well  within  acceptable 
limits  of  exposure  and  risk. 

As  indicated  above,  the  estimated 
concentration  of  fluroxypyr  in  groimd 
water  according  to  SCI-GROW  is  0.16 
mg/L.  EPA  has  indicated  that  the  56- 
day  value  from  GENEEC  should  be 
divided  by  3  for  comparison  to  short- 
term,  intermediate-term  and  chronic 
DWLOC  values.  The  estimated  56-day 
concentration  of  fluroxypyr  in  surface 
water  using  GENEEC  is  7.08  mg/L. 
Therefore,  the  surface  water 
concentration  used  in  this  assessment  is 
2.36  mg/L  (7.08  mg/L  /  3).  Potential 
residential  exposure  resulting  from 
fluroxypyr  use  on  turf  was  included 
along  with  potential  dietary  exposure 
when  calculating  the  short-term 
DWLOC  for  adults  and  toddlers.  The 
short-term  DWLOC  for  toddlers  and  the 
general  population  of  adidts  was 
calculated  to  be  7,843  mg/L  and  27,450 
mg/L,  respectively.  The  DWLOCs  are 
substantially  greater  than  high-end 
estimated  exposure  from  surface  water 
or  ground  water,  indicating  risk  from 
potential  drinking  water  exposure  is 
well  within  acceptable  levels. 

As  indicated  above  with  short-term 
exposure,  Tier  I  screening  level 
estimates  of  potential  fluroxypyr 
concentrations  in  ground  water  and 
surface  water  are  0.16  mg/L  and  2.36 
mg/L,  respectively.  Chronic  DWLOCs 
for  children  1-6  years  old  and  for  the 
general  population  of  adults  are  7,896 


mg/L  and  27,889  mg/L,  respectively. 
Since  the  chronic  DWLOCs  are 
substantially  greater  than  potential 
exposure  through  ground  water  or 
siirface  water,  risk  from  potential 
chronic  exposure  through  drinking 
water  is  well  within  acceptable  levels. 

2.  Non-dietary  exposure.  The 
proposed  use  of  fliu-oxypjT  on 
residential  turf  presents  the  potential  for 
short-term  residential  exposure. 
Homeowners  may  have  dermal  and 
inhalation  exposure  to  fluroxypyr 
during  application  to  turf  and  also  may 
have  dermal  exposure  due  to  post- 
application  activity  on  the  tteated  turf. 
Toddlers  may  have  dermal  and  oral 
exposure  to  fluroxypyr  due  to  post- 
application  activity  on  treated  turf. 
Transferable  residue  of  fluroxypyr  from 
turf  was  found  to  range  from  0.03  to 
0.74%  (used  as  a  high  end  stimate)  of 
the  fluroxypyr  applied  and  to  dissipate 
with  a  half -life  ranging  itova  1.4  to  2.5 
days.  Exposure  was  estimated  based  on 
equations  and  default  values  given  in 
the  Standard  Operating  Procedures 
(SOPs)  for  Residential  Exposure 
Assessmsnt.  Risk  from  short-term 
dermal  exposure  was  assessed  using  a 
NOAEL  of  1,000  mg/kg/day  from  a  21- 
day  rabbit  dermal  study.  Short-term  oral 
and  inhalation  exposure  was  assessed 
using  a  NOAEL  of  80  mg/kg/day  from  a 
90-day  rat  feeding  study. 

A  high-end  estimate  of  exposure  for 
adults  was  developed  by  combining 
dermal  exposvu^  from  application  of 
fluroxypyr  to  turf  with  post-application 
dermal  exposure  also  on  the  day  of 
treatment  (day  0).  Homeowner  exposure 
during  the  application  of  fluroxypyr  to 
turf  includes  both  dermal  and 
inhalation  exposure.  Surrogate  dermal 
and  inhalation  exposure  data  from 
Pesticide  Handlers  Exposiu^  Data  base 
(PHED  Vl.l)  was  used  in  estimating 
applicator  exposure.  The  PHED 
surrogate  data  used  to  estimate  exposure 
assumes  residential  applicator  attire  to 
include  short  pants,  shortsleeve  shirt, 
and  no  gloves.  The  applicator  exposure 
estimate  was  based  on  a  broadcast 
application  using  a  garden  hose  end 
sprayer.  Margin  of  exposuj^  (MOE) 
values  for  dermal  and  inhalation 
exposures  were  calculated  using  the 
toxicity  endpoints  previously  described. 
Based  on  these  Tier  I  screening-level 
estimates,  the  general  popidation  of 
adidts  was  estimated  to  have  potential 
dermal  and  Inhalation  exposures 
resulting  in  MOE  values  of  8,635  and 
2,666,667,  respectively.  These  MOEs  are 
substantially  greater  than  100, 
indicating  that  risk  from  these  potential 
exposures  is  well  within  acceptable 
levels. 


Toddlers  may  have  exposure  to 
fluroxypyr  due  to  post-application 
activity  on  treated  turf.  When  a 
pesticide  in  liquid  formulation  is 
applied  to  turfgrass  toddlers  may 
experience  post-application  exposure 
through  dermal  exposure  and  also, 
through  oral  exposure  due  to  hand-to- 
mouth  transfer  of  pesticide  residue  and 
ingestion  of  treated  turfgrass  from 
treated  areas.  Based  on  Tier  I  screening- 
level  estimates,  the  MOE  values  for 
dermal  exposure  and  oral  exposures  are 
34,722  and  26.667,  respectively.  Even 
with  conservative  Tier  I  estimates  the 
MOEs  are  well  above  100,  indicating 
that  risk  from  these  potential  exposures 
is  well  within  acceptable  levels. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
fluroxypyr  MHE  and  fluroxypyr  and 
other  substances  that  have  a  common 
mechanism  of  toxicity  is  also 
considered.  There  is  no  reliable 
information  to  indicate  that  toxic  effects 
produced  by  fluroxypyr  MHE  and 
fluroxypyr  would  be  cumulative  with    - 
those  of  any  other  pesticide  chemical. 
Thus,  it  is  appropriate  to  consider  only 
the  potential  risks  of  fluroxypyr  MHE 
and  fluroxypyr  in  em  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Acute  dietary 
exposure  for  pregnant  females  to 
residues  of  fluroxypyr  from  current  and 
proposed  uses  was  estimated  to  occupy 
only  0.53%  of  the  acute  RfD,  which  is 
well  below  levels  expected  to  pose  any 
appreciable  risk  to  human  health. 
Additionally,  the  acute  DWLOC  was 
calculated  to  be  over  1,700-fold  greater 
than  potential  fluroxypyr  residue  in 
drinking  water  predicted  by 
conservative  screening  level  models. 
Thus,  aggregated  acute  exposure  to 
fluroxypyr  resulting  from  current  and 
proposed  uses  is  well  within  acceptable 
levels  of  risk. 

Use  of  fluroxypyr  on  turf  results  in 
potential  short-term  residential 
exposure  for  adults.  Potential  short-term 
dietary  and  residential  exposures  were 
combined  into  an  aggregate  MOE. 
Potential  exposure  through  drinking 
water  was  not  included  in  the  aggregate 
MOE,  but  was  evaluated  in  aggregate 
through  use  of  a  DWLOC  calculated  for 
short-term  exposure.  The  short-term 
aggregate  MOE  for  the  general 
population  of  adults  was  calculated  to 
be  6,423.  Additionally,  the  short-term 
DWLOC  for  the  general  population  of 
adults  was  over  10,000-fold  greater  than 
potential  fluroxypyr  residues  in 
drinking  water  predicted  by 
conservative  screening  level  models. 
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Therefore,  aggregate  short-term 
exposure  and  risk  for  adults  is  expected 
to  be  well  within  acceptable  levels. 

Using  conservative  exposure 
assumptions  previously  described, 
chronic  dietar^^-  exposure  to  residues  of 
fluroxypyr  from  current  and  proposed 
uses  was  estimated  to  occupy  only  0.4% 
of  the  RiD  for  the  general  U.S. 
population.  The  chronic  DWLOC  for 
adults  was  calculated  to  be  over  10,000 
fold  greater  than  potential  fluroxypyr 
residue  in  drinking  water  predicted  by 
conservative  screening-level  models. 

Thus,  based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  U.S.  population,  pregnant 
females,  or  developing  young  from 
acute,  short-term,  or  chronic  aggregate 
exposures  to  fluroxypyr  residues  from 
current  and  proposed  uses. 

2.  Infants  and  children.  FFDCA 
Section  408  provides  that  EPA  may 
apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  for 
fluroxypyr  MHE  relative  to  prenatal  and 
postnatal  effects  for  children  is 
complete.  There  were  no  indications  of 
neurotoxicity  and  developmental 
toxicity  was  not  observed  in  the  absence 
of  maternal  toxicity.  It  is  concluded  that 
there  is  no  indication  of  increased 
sensitivity  of  infants  and  children 
relative  to  adults  and  that  an  additional 
FQPA  safety  factor  is  not  required. 

The  acute  and  short-term  exposures 
were  assessed  for  pregnant  females  to 
evaluate  the  risk  for  developmental 
toxicity  and  it  was  concluded  that,  there 
was  reasonable  certainty  of  no  harm 
from  aggregate  exposures  resulting  from 
current  and  proposed  uses  of 
fluroxypyr. 

Toddlers  may  experience  short-term 
dermal  and  oral  exposure  to  fluroxypyr 
as  a  result  of  postapplication  activities 
on  treated  residential  turf.  Additionally, 
there  is  the  potential  for  exposure  to 
fluroxyp3T  through  residue  in  food  and 
drinking  water.  Tier  I  assessments  were 
conducted  to  develop  very  conservative 
estimates  of  potential  short-term 
exposure  through  residential,  dietary 
and  drinking  water  pathways.  Potential 
dietary  and  residential  exposures  were 
combined  into  an  aggregate  MOE  value. 
The  aggregate  MOE  was  5,120.  well 
above  100,  indicating  risk  is  well  within 
acceptable  levels.  Additionally,  the 
short-term  DWLOC  for  toddlers  was 
greater  than  potential  fluroxypyr  residue 


in  drinking  water  predicted  by 
conservative  screening  level  models. 

Based  on  a  conservative  Tier  I 
assessment,  chronic  dietary  exposure  to 
residues  of  fluroxypyr  from  current  and 
proposed  uses  was  estimated  to  occupy 
only  1.3%  of  the  RfD  for  children  1-6 
years  old,  the  population  subgroup 
predicted  to  be  most  highly  exposed. 
Additionally,  the  DWLOC  was 
calculated  to  be  over  3,000-fold  greater 
than  potential  fluroxypyr  residue  in 
drinking  water  predicted  by 
conservative  screening  level  models. 

Thus,  based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment  it  is 
concluded,  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  acute,  short 
term,  and  chronic  aggregate  exposures 
to  fluroxypyr  residues  from  current  and 
proposed  uses. 

F.  International  Tolerances 

There  are  no  Codex  meiximum  residue 
levels  established  for  residues  of 
fluroxypyr  MHE  and  fluroxyp^T  on  any 
food  or  feed  crop. 
[FR  Doc.  0.3-11759  Filed  5-1.1-0.3;  8:45  am] 

BILUNG  CODE  6560-50-S 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Task  Force  on  High  End  Computing; 
Notice  of  Request  for  Information 

AGENCY:  Office  of  Science  and 

Technology  Policy. 

ACTION:  Request  for  information. 

SUMMARY:  A  task  force  on  high  end 
computing,  through  the  National 
Coordination  Office  for  Information 
Technology  Research  and  Development 
under  the  National  Science  and 
Technology  Council,  invites  the  public 
to  submit  white  papers  relative  to  the 
task  force's  charge.  The  task  force  was 
established  in  March  2003  to  implement 
planning  activities  in  high  end 
computing,  as  set  forth  in  the 
President's  2004  budget.  Additional 
information  on  the  task  force's  charge  is 
provided  below.  Details  on  the 
invitation  to  submit  white  papers  on 
high  end  computing,  can  be  found  at: 
http://www.itrd.gov/hecrtf-outreach/. 
DATES:  Information  must  be  received  by 
May  21,  2003. 

ADDRESSES:  Responses  to  this  request 
for  information  should  be  addressed  to 
High  End  Computing  Reviteilization 
Task  Force,  National  Coordination 
Office  for  Information  Technology 
Research  and  Development,  4201 
Wilson  Blvd,  Suite  11-405,  Arlington, 


VA  22230,  PH:  (703)  292-ITRD  (4873), 
FAX:  (703)  292-9097,  hecrtf- 
outreach@nitrd.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Nelson  at  (703)  292-4873. 
SUPPLEMENTARY  INFORMATION:  The  High 
Computing  Revitalization  Task  Force 
(HECRTF)  was  established  in  March 
2003  to  perform  the  tasks  described  .in 
the  following  text  that  appears  on  page 
177  in  the  Research  and  Development 
chapter  of  the  FY  2004  Budget  of  the 
U.S.  Government  Analytical 
Perspectives: 

"Due  to  its  impact  on  a  wide  range  of 
federal  agency  missions  ranging  from 
national  security  and  defense  to  basic 
science,  high  end  computing — or 
supercomputing — capability  is 
becoming  increasingly  critical.  Through 
the  course  of  2003.  agencies  involved  in 
developing  or  using  high  end  computing 
will  be  engaged  in  planning  activities  to 
guide  future  investinents  in  this  area, 
coordinated  through  the  NSTC.  The 
activities  will  include  the  development 
of  interagency  R&D  roadmap  for  high- 
end  computing  core  technologies,  a 
federal  high-end  computing  capacity 
and  accessibility  improvement  plan, 
and  a  discussion  of  issues  (along  with 
recommendations  where  applicable) 
relating  to  federal  procurement  of  high- 
end  computing  systems.  The  knowledge 
gained  for  this  process  will  be  used  to 
guide  future  investments  in  this  area. 
Research  and  software  to  support  high 
end  computing  will  provide  a 
foundation  for  future  federal  R&D  by 
improving  the  effectiveness  of  core 
technologies  on  which  next-generation 
high-end  computing  systems  will  rely." 

Stanley  S.  Sokul, 

Counsel.  Office  of  Science  and  Technology 
Policy. 

[FR  Doc.  0.3-12177  Filed  5-13-03;  8:45  am] 

BILLING  CODE  31 70-01 -P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting  Notice 

DATE  AND  TIME:  Tuesday,  May  20,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 
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Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-12143  Filed  5-12-03;  12:24  pm] 

BILUNG  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011737-010. 

Title:  The  MCA  Agreement. 

Parties:  AUantic  Container  Line  AB; 
Alianca  Navegacao  e  Logistica  LTDA; 
A.P.  Moller-Maersk  Sealand;  Antillean 
Marine  Shipping  Corporation;  Bemuth 
Lines;  CMA  COM,  S.A.;  Companhia 
Libra  De  Navegacao;  Compania  Sud 
Americana  De  Vapores  S.A.;  CP  Ships 
(UK)  Limited,  d/b/a  ANZDL  and  d/b/a 
Contship  Container  lines;  Crowley  Liner 
Services,  Inc.;  Hamburg-Sud;  Dole 
Ocean  Cargo  Express,  Inc.;  Great  White 
Fleet  (US)  Ltd.;  Hapag-Lloyd  Container 
Linie  GmbH;  Italia  Di  Navegazione 
S.P.A.  King  Ocean  Centred  America 
S.A.;  King  Ocean  Service  De  Colombia 
S.A.;  King  Ocean  Service  De  Venezuela 
S.A.;  Lykes  Lines  Limited,  LLC; 
Montemar  Maritima  S.A.;  Norasia 
Container  Line  Limited;  P&O  Nedlloyd 
Limited;  Safrnarine  Container  Lines 
N.V.;  TMM  Unes  Limited,  LLC; 
Tropical  Shipping  &  Construction  Co., 
Ltd.;  and  WaJlenius  Wilhelmsen  Lines 
AS. 

Synopsis:  The  amendment  modifies 
the  membership  of  the  agreement  by 
adding  Bemuth  Lines,  Ltd  and  Italia  Di 
Navegazione  S.P.A.  and  deleting 
Network  Shipping  Ltd.  and  Nippon 
Yusen  Kaisha. 

Agreement  No. :  01 1 799-001 . 

Tj//e;  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance — TSA  Bridging 
Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.;  Lloyd  Triestino  di 
Navegazione  S.p.A.;  Hatsu  Marine 


Limited;  American  President  Lines,  Ltd. 
and  APL  Co.  Pte  Ltd.  (operating  as  one 
carrier);  A.P.  Moller-Maersk  Sealand; 
CMA  CGM  S.A.;  COSCO  Container 
Lines  Ltd.;  Hanjin  Shipping  Co.,  Ltd.; 
Hapag-Lloyd  Container  Linie  GmbH; 
Hyundai  Merchant  Marine  Co.,  Ltd.; 
Kawasaki  Kisen  Kaisha,  Ltd.;  Mitsui 
O.S.K.  Lines,  Ltd.;  Nippon  Yusen 
Kaisha;  Orient  Overseas  Container  Line 
Limited;  P&O  Nedlloyd  B.V.;  P&O 
Nedlloyd  Limited;  Yangming  Marine 
Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  extend  the  duration  of  the 
agreement  through  Jime  15,  2004.  The 
parties  request  expedited  review 
because  the  agreement  is  due  to  expire 
on  June  8,  2003. 

Agreement  No.:  011802-002. 

Title:  Evergreen/Lloyd  Triestino/ 
Hatsu  Marine  Alliance — WTSA  Bridging 
Agreement. 

Parties:  Evergreen  Marine  Corp. 
(Taiwan)  Ltd.;  Lloyd  Triestino  di 
Navegazione  S.p.A.;  Hatsu  Marine 
Limited;  American  President  Lines,  Ltd. 
and  APL  Co.  Pte  Ltd.  (operating  as  one 
carrier);  China  Shipping  Container  Lines 
Co.,  Ltd.;  COSCO  Container  Lines  Ltd.; 
Hanjin  Shipping  Co.,  Ltd.;  Hapag-Lloyd 
Container  Linie  GmbH;  Hyundai 
Merchant  Marine  Co.,  Ltd.;  Kawasaki 
Kisen  Kaisha,  Ltd.;  Mitsui  O.S.K.  Lines, 
Ltd.;  Nippon  Yusen  Kaisha;  Orient 
Overseas  Container  Line  Limited;  P&O 
Nedlloyd  B.V.;  P&O  Nedlloyd  Limited; 
Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  extend  the  duration  of  the 
agreement  through  June  15,  2004.  The 
parties  request  expedited  review 
because  the  agreement  is  due  to  expire 
on  June  15,  2003. 

Agreement  No.  .011853. 

Title:  CCNI/Lykes/Maruba 
Transpacific  Vessel  Sharing  Agreement. 

Parties:  Maruba  S.C.A.,  Lykes  Lines 
Limited,  LLC,  Compania  Chilena  de 
Navegacion  Interoceanica. 

Synopsis:  The  agreement  authorizes 
the  parties  to  operate  a  weekly  container 
liner  service  between  Long  Beach, 
California,  and  the  PRC  and  sets  forth 
the  allocation  of  space  and  other  matters 
related  to  the  service.  The  parties 
request  expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  9,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-12032  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Conmiission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  show^n  below: 
,  License  Number:  2724NF. 

Name:  Air  7  Seas  Transport  Logistics, 
Inc. 

Address:  1815  Houret  Court,  Milpitas, 
CA  95035-6823. 

Date  Revoked:  April  23,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  7399N. 

Name:  Air  Van  Lines  International 
Inc. 

Address:  1230  116th  Avenue.  NE.. 
Bellevue,  WA  98004. 

Date  Revoked:  April  7,  2003. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  4607F. 

Name:  Jolaco  Maritime  Services,  Inc. 

Address:  3620  Willowbend,  Suite 
1120,  Houston,  TX  77054. 

Date  Revoked:  April  21,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16974N. 

Name:  Sea-Logix,  Inc. 

Address:  Metro  Office  Park,  Compaq 
Bldg-400,  San  Juan,  Puerto  Rico  00936. 

Date  Revoked:  February  21,  2003. 

Reason:  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-12033  Filed  5-13-03;  8:45  am] 

BILUfMS  CODE  6730-01-l> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Conmiission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFRpart  515J. 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
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receive  a  license  aie  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 

Global  Ocean  Agency  Lines,  L.L.C.,  258 
Fawn  Drive,  Sedona,  AZ  86336, 
Officer:  Timothy  J.  Cummings, 
Managing  Director,  (Qualifying 
Individual). 

Amerasia  Line,  Inc.,  28815  King  Arthur 
Court,  Rancho  Palos  Verdes,  CA 
90275,  Officers:  Shally  Liang, 
President/CEO,  (Qualifying 
Individual),  Victor  Lin,  Secretary. 

K  &  S  Freight  Systems  Inc..  17099  SW 
54  Court,  Miramar,  FL  33027,  Officer: 
Nelson  Solano,  President,  (Qualifying 
Individual). 

Select  Air  Cargo  Services,  Inc.  dba  PAC, 
International  Logistics  Company. 
12801  South  Figueroa  Street,  Officers: 
Thomas  W.  Young,  Vice  President. 
(Qualifying  Individual).  Chee  Tao 
Tsui,  President/CEO. 

Express  Freight  International,  Inc..  7833 
NW  72nd  Avenue.  Miami.  FL  33166. 
Officer:  Roberto  Lopez,  President, 
(Qualifying  Individual). 

Laufer  Air  Inc.  dba  Laufer  Air  Line  Inc., 
SO  International  Unlimited,  20 
Vessey  Street  S.  601,  New  York,  NY 
10007,  Officer:  Mark  Laufer, 
President,  (Qualifying  Individual). 


Omni  Logistics,  Inc.,  3340  Greens  Road 

Bldg.,  C  #450,  Houston.  TX  77032. 

Officers:  Mark  Andrew  McDowell, 

Treasurer,  (Qualifying  Individual), 

Jason  Smith.  President. 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Gil  International.  Inc..  47  West  34th 

Street.  Suite  412,  New  York,  NY 

10001,  Officers:  Juanita  Geronimo. 

President.  (Qualifying  Individual). 

May  Soriano.  Vice  President. 
Meyer's  Van  Lines,  370  Concord 

Avenue,  Bronx,  NY  10454,  Officers: 

Yorah  Eshel,Vice  President, 

(Qualifying  Individual).  Ofer  Prori.     . 

CEO. 
Bates.  Inc.  dba  Bates  Shipping  and 

Trading,  399  Koscluszko  Street,  Suite 

10,  Brooklyn,  NY  11221.  Officer: 

Donna  Bates.  President.  (Qualifing 

Individual). 
Asain  Link  Logistics  LLC  dba  A.L.L. 

829  Graves  Street.  Kemersville.  NC 

27284.  Officer:  David  W.  Reich.  Jr.. 

Member  Manager.  (Qualifying 

Individual). 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicants: 
New  England  Household  Moving  & 

Storage.  Inc..  104  Bartzak  Drive. 

Holliston.  MA  01746.  Officer:  Jeanine 

Patricia  Kelly-Cobum.  President. 

(Qualifying  Individual). 
ABS-CBN  International  dba  The 

Filipino  Channel,  859  Cowan  Road, 


burlingame,  CA  94010,  Officers: 
Enrico  Gatchalian.  Manager. 
(Qualifying  Individual),  Eugenio  L. 
Lopez,  III,  Chairman. 

Global  U.S.A.,  Inc.,  32  Broadway.  Suite 
1718.  New  York,  NY  10004,  Officers: 
Mei  Li,  Vice  President,  (Qualifying 
Individual),  Malvern  Kaye,  President. 

Odyssey  International.  Inc..  39  Old 
Ridgebury  Road.  Danbury,  CT  06817. 
Officers:  Robert  H.  Shellman.  CEO, 
(Qualifying  Individual).  Douglas  A. 
Johnston.  Director. 

Dated:  May  9.  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[PR  Doc.  03-12034  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  673a-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  515. 


License  No. 


Name/Address 


1803N  .. 

17663N 
4622N  .. 

11296N 
16887F 


Blue  Sky  Blue  Sea,  Inc.  dba  American  Export  Lines  dba  International  Shipping  Company, 

12919  S.  Figueroa  Street.  Los  Angeles.  CA  90061 . 

Data  Cargo  Co.,  Inc.,  8757  NW  35th  Lane,  Miami,  FL  33172  .« 

E  &  M  International  L.L.C.  dba  Worldwide  Transport,  5304  W.  135th  Street,  Hawthome,  CA 

90250. 

Master  Air  Cargo.  Inc.,  8030  NW  29th  Street,  Miami,  FL  33122  

Promax  Automotive,  Inc.,  6722  Orange;horpe  Avenue,  Suite  175,  Buena  Park,  CA  90622  


Date  reissued 


March  29,  2003. 

Decemtrer  8,  2002. 
March  23,  2003. 

March  27,  2003. 
April  9.  2003. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

|FR  Doc.  03-12035  Filed  5-13-03;  8:45  ^m] 

BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03059] 

Cooperative  Agreement  for  a  Research 
Program  on  Exposure-Dose 
Reconstruction  Notice  of  Availability  of 
Funds 

Application  Deadline:  June  30,  2003.' 


A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  104(i)(l)(E)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986  (42 
U.S.C.  9604(i)(l)(E))  and  section  3019  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  as  amended 
(Hazardous  and  Solid  Waste 
Amendments  of  1984)  (42  U.S.C. 
6939a(b)  and  (c)).  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.161. 


B.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
research  program  for  exposure-dose 
reconstruction.  This  program  addresses 
the  "Healthy  People  2010"  focus  area  of 
Environmental  Health.  ' 

The  purpose  of  the  program  is  to 
develop  and  evaluate  meSiods  to 
reconstruct,  estimate,  predict,  and 
evaluate  exposures  to  widely  varying 
contaminant  concentrations,  exposure 
frequencies,  and  exposure  durations, 
with  widely  varying  emission 
characteristics  that  can  be  found  at 
National  Priorities  List  (NPL)  sites, 
Resource  Conservation  and  Recovery 
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Act  (RCRA)  facilities,  and  other  sites  or 
facilities  where  a  hazardous  substance 
has  been  released  into  the  environment. 
The  program  will  advance  the 
development,  evaluation,  application, 
and  maintenance  of  computational 
methodologies  and  decision  support 
systems  for  estimating  exposure-dose 
relations  from  contaminated 
environmental  media  and  hazardous 
substances. 

A  critical  aspect  of  assessing  hiunan 
health  effects  associated  with  hazardous 
waste  sites  is  the  evaluation  of  past, 
current,  and  future  human  exposures  to 
hazardous  substances.  In  order  to 
accurately  and  meaningfully  evaluate 
such  exposures,  more  sensitive,  media 
specific,  and  integrated  methods  must 
be  developed  through  a  program  of 
research  coordinated  across  multiple 
relevant,  intra-related  environmental, 
geochemical,  and  biomedical 
disciplines.  No  human  subjects  are 
involved. 

Hazardous  waste  sites  present  a 
number  of  unique  circumstances  and 
problems  for  ATSDR's  public  health 
assessment  process.  Chief  among  these 
is  the  widespread  occvurence  of  a 
number  of  hazardous  chemicals  and 
mixed  hazardous  chemical  compounds. 
In  addition,  some  of  the  more  complex 
hazardous  waste  sites  may  contain 
multiple  waste  disposal  areas  within  a 
single  site.  Thus,  the  health  assessor 
may  be  confronted  with  the  need  to 
evaJuate  exposures  to  widely  varying 
contaminant  concentrations,  exposm-e 
frequencies,  and  exposure  durations, 
with  widely  varying  geochenlical  and 
toxicological  characteristics.  More 
novel,  reliable,  and  expedient  exposure- 
dose  assessment  methods  must  be 
developed  in  order  to  adequately 
address  site-specific  issues. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  ATSDR:  evaluate 
the  human  health  risk  from  toxic  sites 
and  releases. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by: 

•  State  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands. 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

•  Political  subdivisions  of  states  (in 
consultation  with  states),  which  may 
inc  ude  state  universities,  state  colleges, 
and  state  research  institutions. 


Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

L^se  of  Funds 

Fimds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested.  However,  the  awardee,  as  the 
direct  emd  primary  recipient  of  ATSDR 
cooperative  agreement  funds,  must 
perform  a  substantive  role  in  carrying 
out  project  activities  and  not  merely 
serve  as  a  conduit  for  an  award  to 
another  party  or  provide  funds  to  an 
ineligible  party.  If  contractors  are 
proposed,  justification  must  be  provided 
along  with  the  following:  (1)  Name  of 
contractor;  (2)  method  of  selection;  (3) 
period  of  performance;  (4)  detailed 
budget;  (5)  justification  for  use  of 
contractor;  and  (6)  assurance  of  non- 
conflict  of  interest. 

Equipment  may  be  purchased  with 
cooperative  agreement  funds.  However, 
the  equipment  proposed  should  be 
appropriate  and  reasonable  for  the 
activity  to  be  conducted.  The  applicant, 
as  part  of  the  application  process, 
should  provide:  (1)  A  justification  for 
the  need  to  acquire  the  equipment;  (2) 
the  description  of  the  equipment;  (3)  the 
intended  use  of  the  equipment;  and  (4) 
the  advantages/disadvantages  of 
purchase  versus  lease  of  the  equipment 
(if  applicable).  Requests  for  equipment 
purchases  will  be  reviewed  and 
approved  only  imder  the  following 
conditions:  (1)  ATSDR  retains  the  right 
to  request  retm^n  of  all  equipment 
purchased  (in  operable  condition)  with 
cooperative  agreement  funds  at  the 
conclusion  of  the  project  period,  and  (2) 
equipment  purchased  must  be 
compatible  vdth  CDC/ ATSDR  hardware. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  Recipient  Activities,  and 
ATSDR  will  be  responsible  for  the 
activities  listed  imder  2.  ATSDR 
Activities. 

1 .  Recipient  Activities 

a.  Identify,  pursue,  and  enhance 
where  appropriate,  emerging  technical 
advances  in  exposure-dose 
reconstruction  to  encompass 
reconstruction  of  exposure  histories  and 
determination  of  biologically  effective 
doses.  These  advances  should  include, 
but  are  not  limited  to.  assessment  of 
methods  such  as:  (1)  Environmental 
multi-media  exposiue  (including  such 
pathways  as  groundwater,  surface  water, 
air.  soil,  and  biota);  (2)  assessment  of 
exposure  and  dose  through 
bioavailability,  acciunulation,  and 
transformation;  (3)  delivery  of  past, 
current,  or  potential  future  exposure 
and  related  dose  through  water- 
distribution  systems;  (4)  kinetic 
networks;  (5)  genetic  algorithms;  (6) 
dose  reconstruction;  and  (7)  spatial 
analysis  techniques  integrated  with  (1) 
through  (6)  above,  as  a  means  to  bridge 
the  gap  between  the  release  of 
hazardous  substances  into  the 
environment,  potential  dose  (exposure), 
and  resulting  health  effects. 

b.  Reconstruct  exposure  and  potential 
dose  histories  and  determine  potential 
for  future  exposure  resulting  from 
hazardous  substances  in  the 
environment  for  populations  in  the 
environs  around  hazardous  waste  sites 
by  use  of  methodology  driven 
environmental  assessment  tools.  These 
tools  must  include,  at  a  minimum, 
simulators  such  as:  (a)  Analytical 
contaminant  transport  analysis  system 
(ACTS);  (b)  steady  flow  in  layered    . 
aquifer  media  and  spatial  analysis 
interface  (SLAM-GIS);  (c)  contaminant 
transport  in  layered  aquifer  media  and 
spatial  analysis  interface  (CLAM-GIS);  . 
and  (d)  water  distribution  system 
network  hydraulic  and  water-quality 
simulators  integrated  with  spatial 
analysis  interface  and  progressive 
optimality  genetic  algorithm  (POGA) 
optimization.  These  tools  must  be 
compatible  with  the  desktop  computing 
devices  and  operating  systems  currentiy 
in  use  by  the  agency  and  its  exposure- 
dose  reconstruction  computational 
laboratory.  The  generalized  description 
of  the  theory  of  these  assessment  tools 
can  be  found  in  the  public  domain 
literature. 

c.  Identify,  characterize,  and  integrate 
imcertainty  analysis  techniques,  such  as 
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Monte  Carlo  simulation  into 
environmental  assessment  simulator 
tools,  so  that  environmental  exposures 
and  health-based  risk  assessment 
analyses  can  be  conducted.  This 
combined  deterministic-probabilistic 
computational  methodology  must 
include  a  user-friendly  interface  and 
should  not  rely  on  third-party  or 
proprietary  software  programs  or 
licensing  to  accomplish  this  task. 

d.  Serve  as  a  leading  technical 
resource  that  provides  information  and 
assists  in  developing  methodologies  and 
setting  the  standard  for  use  of  methods 
for  incorporating  fuzzy  system 
mathematics  and  modeling  in  the  area 
of  exposure  assessment  and  exposure- 
dose  reconstruction. 

e.  Provide  technical  consultation  and 
assistance  in  the  development  of  a  user 
friendly  decision  support  system  that 
considers,  but  is  not  limited  to,  the 
following: 

(1)  Site  characterization  and  exposure 
scenario  data. 

(2)  Environmental-media  fate  and 
transport  computations. 

(3)  Exposure-route  analysis  and 
computations. 

(4)  Chemical-compound  intake  and 
exposure-dose  computations. 

(5)  Probability  distributions  and 
uncertainty  analyses. 

(6)  Spatial  analysis  computations  and 
a  geographic  information  systems 
interface. 

(7)  Access  to  the  decision  support 
system  by  means  of  desktop 
computational  devices  available 
throughout  the  agency  and  in  its 
exposure-dose  reconstruction 
computational  laboratory. 

f.  Provide  technical  consultation  and 
assistance  in  applying  innovative  and 
emerging  exposure-dose  reconsfruction 
methodologies  and  computational 
analyses,  described  above,  to  areas 
characterised  by  contaminated 
environmental  media  that  may  pose 
potential  health  risks  to  the  public. 

g.  Provide  information  on 
development  of  methodologies  related 
to  exposure-dose  reconstruction  by 
submitting,  as  progress  warrants, 
manuscripts  to  symposia,  conferences, 
and  peer-reviewed  scientific  journals  on 
the  developments  and  methodology 
describing  aspects  of  the  research  on 
exposure-dose  reconstruction. 

n.  Organize  and  conduct  workshops, 
conferences,  or  symposia  to  publicize 
and  promote  benefits  of  methodologies 
developed  and  to  transfer  technology  as 
part  of  the  research  program  on 
exposure-dose  reconstruction. 

i.  When  the  project  is  completed, 
recipient  will  summarize  activities  in  a 
written  report  that  includes  the 


methodology  describing  the  exposure- 
dose  reconstruction  process  as  applied 
to  the  public  health  assessment  process. 

2.  ATSDR  Activities 

a.  Collaborate  with  and  assist  in  the 
development  of  plausible  exposure-dose 
methodologies,  relations,  and  criteria  for 
the  selection  and  application  of 
computational  tools,  and  define 
appropriate  assumptions. 

D.  Serve  as  a  direct  conduit  for 
accessing  environmental  and  exposure 
data  and  hazardous  waste  site 
information  that  would  be  of  value  to 
recipient  organization  to  test  and 
validate  the  acceptability  of  the 
environmental  assessment  simulator 
tools  developed  as  part  of  the  exposure- 
dose  reconstruction  research  program. 

c.  Collaborate  with  and  assist 
recipient  organization  with 
benchmarking,  testing,  and  evcJuation 
of  methodology  driven  exposure-dose 
reconstruction  assessment 
computational  tools  by  providing 
recipient  organization  with  results 
derived  from  application  of 
methodology  cfriven  exposure-dose 
reconstruction  assessment 
computational  tools  when  applied  to 
hazardous  waste  sites. 

d.  Collaborate  with  and  assist 
recipient  with  identifying  and  pursuing 
emerging  disciplines  related  to  advances 
in  assessment  of  exposure  to  hazardous 
chemicals  and  mixed  wastes  typically 
associated  with  hazardous  waste  sites. 

e.  Provide  technical  assistance  to 
recipient  organization  to  extend  the 
appropriate  use  of  novel  exposure 
characterization  and  dose  relations 
protocols  to  hazard  characterization  and 
communication  efforts. 

f.  Assist  recipient  organization  in 
communicating  information  on 
development  of  methodologies  related 
to  exposure-dose  reconstruction  by 
submitting,  as  progress  warrants, 
manuscripts  to  symposia,  conferences, 
and  peer-reviewed  scientific  journals  on 
the  developments  and  methodology 
describing  aspects  of  the  research  on 
exposure-dose  reconstruction. 

g.  Assist  in  the  development  and 
dissemination  of  advances  in  the  areas 
of  exposure-dose  reconstruction 
methodologies  to  all  relevant  scientific 
and  technical  groups  and  communities 
including  state  and  local  govenunents 
and  the  public. 

h.  Assist  in  the  planning, 
organization,  and  conduct  of 
workshops,  conferences,  or  symposia  to 
publicize  and  promote  benefits  of 
methodologies  developed;  and  assist 
with  the  transfer  of  technology,  as  part 
of  the  research  program  on  exposure- 
dose  reconstruction. 


i.  Collaborate  with  recipient  to 
summarize  program  activities  in  a 
written  report  that  includes  the 
methodology  describing  the  exposure- 
dose  reconstruction  process  as  applied 
to  the  public  health  assessment  process. 

F.  Content 

Applications 

The  Program  Aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the  , 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  50  pages,  single  spaced,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation  and  Budget.  The  objectives 
must  include  a  project  schedule  for  the 
entire  five-year  project.  (See  evaluation 
criteria  l.d.)  The  application  must 
include  a  200-word  or  less  abstract  of 
the  proposal.  The  application  pages 
must  be  clearly  numbered,  and  a 
complete  index  to  the  application  and 
its  appendices  must  be  included. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  398  (OMB  number  0925- 
0001).  Adhere  to  the  instructions  on  the 
Errata  Instruction  Sheet  (posted  on  the 
CDC  web  site)  for  PHS  398.  Forms  are 
available  at  the  following  Internet 
address :  h  ttp://www.  cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  on  Jiuie  30,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA  #03059, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 
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CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier,  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will,  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measvu'es  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  ATSDR  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  Application 

a.  Methods  (45  percent  total).  The 
extent  to  which  the  applicant's  proposal 
fully  and  adequately  addresses:  (1) 
Experience  in  methods  of  reconstruction 
of  exposure  histories  through  the 
identification  and  pursuit  of  technical 
advances  such  as  environmental  multi- 
media exposiu-e,  kinetic  networks, 
progressive  optimality  genetic  algorithm 
(POGA)  optimization  and  water- 
distribution  system  operations, 
uncertainty  analysis,  fuzzy 
mathematics,  dose  reconstruction,  and 
spatial  analysis  techniques  (30  percent); 
(2)  the  familiarity,  qualifications, 


knowledge,  and  experience  of  the 
principal  investigator  in  his/her  ability 
to  utilize  and  apply  methodology  driven 
environmental  assessment  tools  to 
reconstruct  exposure  histories  (10 
percent);  (3)  the  ability  of  the  principal 
investigator  to  modify  these  tools  in 
order  to  meet  the  program  objective  as 
described  in  the  Purpose  section  of  this 
announcement  (5  percent);  and  (4)  the 
demonstrated  ability  of  the  principal 
investigator  to  integrate  the 
aforementioned  computational  tools 
into  existing  computational  tools  and 
platforms  so  as  to  develop,  maintain,  or 
enhance  a  decision  support  system  in 
order  to  support  ATSDR's  public  health 
assessment  process  (10  percent). 

b.  Evaluation  (25  percent  total).  The 
extent  to  which  the  applicant  has  fully 
and  adequately  described  how  it  will 
demonstrate  its  effectiveness  in  meeting 
all  objectives  in  the  evaluation  of  its 
work  plan,  including:  (1)  The 
qualifications,  experience,  and 
conmiitment  of  the  principal 
investigator,  and  his/her  ability  to 
devote  adequate  time  and  effort  to 
provide  effective  leadership  (10 
percent);  (2)  the  competence  of  associate 
investigators  to  accomplish  the 
proposed  study,  their  conmiitment,  and 
the  time  they  will  devote  to  the  project 
(5  percent);  and  (3)  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  facilities,  such  as  the 
availability  of  a  multimedia 
environmental  simulations  laboratory, 
as  they  impact  on  performance  of  the 
proposed  project  (10  percent). 

c.  Proposed  Plan  (20  percent  total). 
The  extent  to  which  the  applicant's 
proposal  fully  and  adequately 
addresses:  (1)  the  development  and 
implementation  of  methods  designed  to 
characterize  exposure-dose  relations 
associated  with  hazardous  waste  sites 
(10  percent);  and  (2)  the  applicant's 
experience  and  past  performance  in 
assisting  ATSDR  in  methods 
development,  conducting  exposure 
assessments,  and  exposure-dose 
reconstruction  analyses  (10  percent). 

d.  Objectives  (10  percent  total).  The 
extent  to  which  the  applicant's  proposal 
fully  and  adequately  addresses:  (1)  the 
proposed  project  schedule,  including 
clearly  established  and  obtainable 
project  objectives  for  which  progress 
toward  attainment  can  and  will  be 
measured:  (5  percent);  and  (2) 
experience  and  past  performance  in 
meeting  project  objectives  (5  percent). 

e.  Program  Budget  (Reviewed,  but  not 
scored).  The  extent  to  which  the  budget 
is  reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds.  If 


applicant's  proposed  budget  exceeds  the 
availability  of  funds,  their  application 
will  be  funded  at  the  level  of  availability 
of  funds. 

f.  Performance  goals  (Reviewed,  but 
not  scored).  The  extent  to  which  the 
applicant's  proposal  adequately 
addresses  the  following  performance 
goal  for  ATSDR:  evaluate  the  human 
health  risk  from  toxic  sites  and  releases. 

2.  Continuation  Awards  Within  the 
Project  Period  Will  Be  Made  on  the 
Basis  of  the  Following  Criteria 

a.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives. 

b.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  cooperative 
agreement  support,  and/ or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives. 

d.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
website. 
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AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  HealtJiy  People  2010 
AR-12  Lobbying  Restrictions 
AR-19  Third  Party  Agreements — 

ATSDR 
AR-22  Research  Integrity 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements '. 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Edna  Green,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2743,  E-mail 
address:  EGreen@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Julie  Grace,  Contract  Specialist,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2782,  E- 
mail:  aniJi3@cdc.gov. 

For  program  technical  assistance, 
contact:  Morris  L.  Maslia,  P.E.,  Project 
Officer,  Agency  for  Toxic  Substances 
and  Disease  Registry,  1825  Centiiry 
Boulevard,  Room  3094,  Mail  Stop  E-32, 
Adanta,  Georgia  30345,  Telephone 
number:  (404)  498-0415,  E-mail 
address:  mmaslia@cdc.gov. 

Dated:  May  8,  2003. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  03-11975  Filed  5-13-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Advisory  Committee  on 
Ctilldren  and  Terrorism:  Conference 
Call  Meeting  and  Advisory  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisor}'  committee  conference  call 
meeting. 

Name:  National  Advisory  Committee 
on  Children  and  Terrorism  (NACCT). 

Time  and  Date:  10:30  a.m.-12  p.m., 
May  16,  2003.   , 

Place:  The  conference  call  will 
originate  at  the  Office  of  Terrorism 
Preparedness  and  Emergency  Response 
(OTPER),  in  Atlanta,  Georgia.  Please  see 
SUPPLEMENTARY  INFORMATION  for  details 
on  accessing  the  conference  call. 

Status:  Open  to  the  public,  limited 
only  by  the  availability  of  telephone 
ports. 

Purpose:  The  committee  is  charged 
with  advising  the  Secretary,  Health  and 
Human  Services,  on  (a)  the 
preparedness  of  the  health  care  system 
to  respond  to  bioterrorism  as  it  relates 
to  children;  (b)  needed  changes  to  the 
health  care  and  emergency  medical 
service  systems  and  emergency  medical 
services  protocols  to  meet  the  special 
needs  of  children;  and  (c)  changes,  if 
necessary,  to  the  National  Strategic 
Stockpile  vmder  section  121  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
to  meet  the  emergency  health  security  of 
children. 

Matters  to  be  Discussed:  The  National 
Advisory  Committee  on  Children  and 
Terrorism  will  convene  by  conference 
call  to  discuss  the  draft  report  to  the 
Secretary. 

Due  to  programmatic  issues  that  had 
to  be  resolved,  the  Federal  Register 
notice  is  being  published  less  than 
fifteen  days  before  the  meeting. 
SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
10:30  a.m..  Eastern  Standard  Time.  To 
participate  in  the  conference  call,  please 
dial  (404)  639-3277  or  (800)  311-3437 
and  enter  conference  code  864530.  You 
will  then  be  automatically  connected  to 
the  call. 

Contact  Person  for  More  Information: 
Victor  Balaban,  Office  of  Terrorism 
Preparedness  and  Emergency  Response, 
CDC,  1600  Clifton  Road,  NE.,  (D-44), 
Atlanta,  Georgia  30333,  telephone  (404) 
639-7428,  fax  (404)  639-7977. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  Advisory 
Committee  meeting. 

Name:  National  Advisory  Committee 
on  Children  and  Terrorism,  HHS,  CDC. 

Time  and  Date:  8  a.m.-5  p.m.,  May 
21,2003. 

Place:  Doubletree  Hotel  National 
Airport,  300  Army  Navy  Drive, 


Arlington,  Virginia  22202  telephone:  1- 
80&-222-TREE. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Purpose:  The  committee  will  make 
recommendations  to  the  Secretary  of 
HHS  on  matters  related  to  bioterrorism 
and  its  impact  on  children. 

Matters  to  be  Discussed:  Agenda  items 
will  include  from  the  chairperson  of  the 
conmiittee  an  introduction  of  committee 
members  and  discussion  of  the 
Secretary  priorities  with  discussions  of 
recommendations  regarding,  (a)  the 
preparedness  of  the  health  care  system 
to  respond  to  bioterrorism  as  it  relates 
to  children;  (b)  needed  changes  to  the 
health  care  and  emergency  medical 
service  systems  and  emergency  medical 
services  protocols  to  meet  the  special 
needs  of  children;  and  (c)  changes,  if 
necessary  to  the  National  Strategic 
Stockpile  under  section  121  of  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
to  meet  the  emergency  health  security  of 
children. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Victor  Balaban,  Office  of  Terrorism 
Preparedness  and  Emergency  Response, 
CDC,  1600  Clifton  Road,  NE.,  (D-44), 
Atlanta,  Georgia  30333,  telephone  (404) 
639-7428,  fax  (404)  639-7977. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  May  6,  2003. 
Diane  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[PR  Doc.  03-11872  Filed  5-13-03;  8:45  am] 

BILLING  CODE  4163-18-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  0214-0486] 

Agency  information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Prescription  Drug  Marketing  Act  of 
1987;  Administrative  Procedures, 
Policies,  and  Requirements 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
information  collection  provisions  by 
June  13,  2003. 

ADDRESSES:  The  Office  of  Management 
and  Budget  (OMB)  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 


SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Prescription  Drug  Marketing  Act  of 
1987;  Administrative  Procedures, 
Policies,  and  Requirements — 21  CFR 
Part  3  (OMB  Control  Number  0910- 
0435) — Extension 

The  Food  and  Drug  Administration 
(FDA)  is  requesting  OMB  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3507)  for  the  reporting  and 
recordkeeping  requirements  contained 
in  the  regulations  implementing  the 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA)  (Public  Law  100-293).  PDMA 
was  intended  to  ensure  that  drug 
products  purchased  by  consumers  are 
safe  and  effective  and  to  avoid  an 
unacceptable  risk  of  coimterfeit, 
adulterated,  misbranded,  subpotent,  or 
expired  drugs  being  sold. 

PDMA  was  enacted  by  Congress 
because  there  were  insufficient 
safeguards  in  the  drug  distribution 
system  to  prevent  the  introduction  and 
retail  sale  of  substandard,  ineffective,  or 
counterfeit  drugs,  and  that  a  wholesale 
drug  diversion  submarket  had 

Table  1.— Reporting  Requirements 


developed  that  prevented  effective 
control  over  the  true  soiuces  of  drugs. 

Congress  found  that  large  amounts  of 
drugs  had  been  reimported  into  the 
United  States  as  U.S.  goods  returned 
causing  a  health  and  safety  risk  to  U.S. 
consumers  because  the  drugs  may 
become  subpotent  or  adulterated  during 
foreign  handling  and  shipping.  Congress 
also  found  that  a  ready  market  for 
prescription  drug  reimports  had  been 
the  catalyst  for  a  continuing  series  of 
fi'auds  against  U.S.  manufacturers  and 
had  provided  the  cover  for  the 
importation  of  foreign  counterfeit  drugs. 

Congress  also  determined  that  the 
system  of  providing  drug  samples  to 
physicians  through  manufacturers' 
representatives  had  resulted  in  the  sale 
to  consumers  of  misbranded,  expired, 
and  adulterated  pharmaceuticals. 

The  bulk  resale  of  below-wholesale 
priced  prescription  drugs  by  health  care 
entities  for  ultimate  sale  at  retail  also 
helped  to  fuel  the  diversion  market  and 
was  an  unfair  form  of  competition  to 
wholesalers  and  retailers  who  had  to 
pay  otherwise  prevailing  market  prices. 

FDA  is  requesting  OMB  approval  for 
the  following  reporting  and 
recordkeeping  requirements: 


21  CFR  Section 


203.11 
203.30(a)(1)  and  (b) 

203.30(a)(3),  (a)(4),  and  (c) 

203.31(a)(1)  and  (b) 

203.31(a)(3),  (a)(4),  and  (c) 

203.37(a) 
203.37(b) 
203.37(c) 

203.37(d) 

203.38(a) 
203.39(g) 

203.50(a) 
203.23(a)  and  (b) 
203.23(c) 

203.30(a)(2)  and  203.31(a)(2) 

203.31(d)(4) 

203.31(e) 
203.34 
203.37(a) 
203.37(b) 

203.38(b) 

20a39(d) 


Reporting  and  Recordkeeping  Requirements 


Applications  for  re-importatlon  to  provide  emergency  medical  care. 

Drug  sample  requests  for  drug  samples  distributed  by  mail  or  common 
carrier. 

Drug  sample  receipts  for  drug  samples  distributed  by  mail  or  common 
carrier. 

Drug  sample  requests  for  drug  samples  distributed  by  means  other 
than  tfie  mail  or  a  common  carrier. 

Dnjg  sample  receipts  for  drug  samples  distributed  by  means  otf»er  than 
the  mail  or  a  common  carrier. 

Investigation  of  falsification  of  dnig  sample  records. 

Investigation  of  a  significant  loss  or  known  theft  of  drug  samples. 

Notification  ttiat  a  representative  has  been  convicted  of  certain  of- 
fenses involving  drug  samples. 

Notification  of  the  Individual  responsible  for  responding  to  a  request  for 
information  about  drug  samples. 

Printing  lot  or  control  numt)ers  on  the  drug  sample  unit  label. 

Preparation  by  a  charitable  Institution  of  a  reconciliation  report  for  do- 
nated drug  samples. 

Drug  origin  statement. 

Credit  memorandom  for  retunr>ed  drugs. 

Documentation  of  proper  storage,  handling,  and  shipping  conditions  of 
returned  drugs. 

Verification  that  a  practitioner  requesting  a  drug  sample  is  licensed  or 
authorized  to  prescrit)e  the  product. 

Investigation  of  apparent  discrepancies  and  significant  losses  revealed 
through  the  recofKlliatlon  report. 

Lists  of  manufacturers'  and  distributors'  representatives. 

Written  policies  arKt  procedures  descrit>Jng  administrative  systems. 

Report  of  investigation  of  falsification  of  drug  sample  records. 

Report  of  investigation  of  significant  loss  or  known  theft  of  dnjg  sam- 
ples. 

Records  of  drug  sample  distribution  identifying  \o\  or  control  numbers 
of  samples  distributed. 

Records  of  drug  samples  destroyed  or  returned  by  a  cfiaritat>le  institu- 
tion. 
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Table  1  .—Reporting  Requirements— Continued 


21  CFR  Section 

Reporting  and  Recordkeeping  Requirements 

20339(e) 
20339(f) 

203.39(g) 

203.50(a) 
203.50(b) 
203.50(d) 

■ 

Record  of  drug  samples  donated  to  a  charitable  institution. 

Records  of  donation  and  distribution  or  other  disposition  of  donated 
dmg  samples. 

Inventory  and  reconciliation  of  drug  samples  donated  to  charitable  insti- 
tutions. 

Drug  origin  statement. 

Retention  of  drug  origin  statement  for  3  years. 

List  of  authorized  distributors  of  record. 

The  reporting  and  recordkeeping 
requirements  are  intended  to  help 
achieve  the  following  goals: 

1 .  To  ban  the  reimportation  of 
prescription  drugs  produced  in  the 
United  States,  except  when  reimported 
by  the  manufacturer  or  under  FDA 
authorization  for  emergency  medical 
care; 

2.  To  ban  the  sale,  purchase,  or  trade, 
or  the  offer  to  sell,  purchase,  or  trade, 
of  any  drug  sample; 

3.  To  limit  the  distribution  of  drug 
samples  to  practitioners  licensed  or 
authorized  to  prescribe  such  drugs  or  to 
pharmacies  of  hospitals  or  other  health 
care  entities  at  the  request  of  a  licensed 
or  authorized  practitioner; 


4.  To  require  licensed  or  authorized 
practitioners  to  request  samples  in 
writing: 

5.  To  mandate  storage,  handling,  and 
recordkeeping  requirements  for  drug 
samples: 

6.  To  prohibit,  with  certain 
exceptions,  the  sale,  purchase,  or  trade 
of.  or  the  offer  to  sell,  purchase,  or  trade, 
prescription  drugs  that  were  purchased 
by  hospitals  or  other  health  care 
entities,  or  which  were  donated  or 
supplied  at  a  reduced  price  to  a 
charitable  organization; 

7.  To  require  unauthorized  wholesale 
distributors  to  provide,  prior  to  the 
wholesale  distribution  of  a  prescription 
drug  to  another  wholesale  distributor  or 


retail  pharmacy,  a  statement  identifying 
each  prior  sale,  purchase,  or  trade  of  the 
drug. 

In  the  Federal  Register  of  December  2, 
2002  (67  FR  71572),  FDA  requested 
comments  on  the  proposed  collection  of 
information.  FDA  received  one 
comment  requesting  that  it  be  deemed 
an  "other  health  care  entity"  and  be 
permitted  to  receive  and  dispense 
samples  to  its  patients.  This  comment 
does  not  pertain  to  the  information 
collection  estimates  in  the  December  2, 
2002.  notice,  and  has  been  forwarded  to 
the  appropriate  office  in  FDA  that 
reviews  these  types  of  requests. 


Table  2.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  of 
Respondents 

No.  of  Responses 
per  Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

203.11 

12 

1 

12 

.5 

6 

203.30(a)(1)  and  (b) 

61,961 

12 

743,532 

.06 

44,612 

203.30(a)(3),  (a)(4),  and  (c) 

61,961 

12 

743,532 

.06 

44,612 

203.31(a)(1)  and  (b) 

232,355 

135 

31,367,925 

.04 

1,254,717 

203.31(a)(3),  (a)(4)  and  (c) 

232,355 

135 

31,367,925 

.03 

941,038 

203.37(a) 

25 

25 

6.00 

150 

203.37(b) 

200 

200 

6.00 

1,200 

203.37(c) 

50 

50 

1.00 

50 

203.37(d) 

2,208 

^,208 

.08 

177 

203.38(a) 

2,208 

2.208 

3.00 

6,624 

203.39(g) 

3,221 

3.221 

2.00 

6.442 

203.50(a) 

125 

100 

12,500 

.08 

1,000 

Total  Reporting  Burden  Hours 

2,300,628 

Table  3.- 

-Estimated  Annual  Recordkeeping  Burden^ 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency 

per 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

203.23(a)  and  (b) 

31.676 

5 

158,380 

.25 

39,595 

203.23(0) 

31.676 

5 

158,380 

.08 

12,670 

203.30(a)(2)  and 

203.31(a)(2) 

2,208 

100 

220,800 

.50 

110,400 

203.31(d)(1)  and  (d)(2) 

2.208 

2,208 

40.00 

88,320 

203.31(d)(4) 

442 

442 

24.00 

10,608 

203.31(e) 

2.208 

2.208 

1.00 

2,208 

203.34 

2,208 

2.208 

40.00 

88,320 

203.37(a) 

25 

25 

18.00 

450 

203.37(b) 

200 

200 

18.00 

3,600 

203.38(b) 

2,208 

14,543 

32,111,457 

.02 

642,229 

203.39(d) 

65 

65 

1.00 

65 

203.39(e)       . 

3.221 

3,221 

.50 

1.610 

203.39(f) 

3,221 

3,221 

8.00 

25,768 
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i     21  CFR  Sectkjn 

No.  of 
Recordkeepers 

Annual  Frequency 

per 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours  •. 

203.39(g) 
203.50(a) 
203.50(b) 
203.50(d) 

3,221 
125 
125 
691 

1 
100 
100 

1 

3,221 

12.500 

12.500 

691 

8.00 
.17 
.50 

2.00 

25.768 
2.125 
6.250 
1,382 

Total  Recordkeeping  Burden  Hours 

1,061.368 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomrtation. 


ISated:  May  2.2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11925  Filed  5«-13-03;  8:45  am] 

BHXING  CODE  4160-D1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  990-5435] 

Guidance  for  Industry  on  Photosafety 
Testing;  Avaiiabiiity;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  is  correcting  a  notice 
that  appeared  in  the  Federal  Register  of 
May  7,  2003  (68  FR  24487).  The 
document  announced  the  availability  of 
a  guidance  for  industry  entitled 
"Photosafety  Testing."  The  document      , 
was  published  with  an  inadvertent 
error.  This  docvunent  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-11216,  appearing  on  page  24487  in 
the  Federal  Register  of  Wednesday,  May 
7,  2003,  the  follbwing  correction  is 
made: 

1.  On  page  24487,  in  the  first  column, 
in  the  heading  of  the  document, 
"[Docket  No.  99D-5453]"  is  corrected  to 
read  "[Docket  No.  99D-5435]". 

Dated:  May  7.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-11924  Filed  5-13-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0467] 

"Guidance  for  Industry:  Revised 
Recommendations  for  the  Assessment 
of  Donor  Suitability  and  Blood  and 
Blood  Product  Safety  in  Cases  of 
Known  or  Suspected  West  Nile  Virus 
Infection;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  Revised 
Recommendations  for  the  Assessment  of 
Donor  Suitability  and  Blood  and  Blood 
Product  Safety  in  Cases  of  Knowoi  or 
Suspected  West  Nile  Virus  Infection" 
dated  May  2003.  The  guidance  provides 
our  revisions  to  the  guidance  of  the 
same  title  dated  October  2002  in  which 
FDA  provided  its  recommendations  for 
■  assessing  donor  suitability  and  product 
safety  for  donors  with  proven  recent 
West  Nile  Virus  (WNV)  infections  or 
with  illness  potentially  due  to  WNV. 
The  guidance  is  intended  to  recommend 
deferral  of  donors  infected  or  potentially 
infected  with  WNV.  and  to  recommend 
quarantine  of  blood  and  blood  products 
previously  collected  from  such  donors. 
These  measures  are  intended  to  reduce 
the  possibility  of  WNV  transmission  by 
blood  and  blood  products  and  are  for 
immediate  implementation.  This 
guidance  supersedes  the  guidance  of  the 
same  title  dated  October  2002. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  or  electronic 
requests  for  single  copies  of  this 
guidance  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 


Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one     , 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  guidance  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-^709 
or  301-827-1800  or  by  fax  by  calling  the 
FAX  Information  System  at  1^88- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
docimient. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockvilie,  MD  20852- 
1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

FDA  is  announcing  the  availability  of 
a  dociunent  entitled  "Guidance  for 
Industry:  Revised  Recommendations  for 
the  Assessment  of  Donor  Suitability  and 
Blood  and  Blood  Product  Safety  in 
Cases  of  Knowm  or  Suspected  West  Nile 
Virus  Infection"  dated  May  2003.  The 
guidance  document  provides 
information  related  to  the  possible  risk 
of  WNV  transmission  by  blood  or  blood 
products.  The  presence  of  WNV  in 
blood  components  and  transfusion 
transmission  from  blood  components 
has  been  documented.  FDA  developed 
this  guidance  in  consultation  with  other 
Public  Health  Service  agencies  of  the 
Department  of  Health  and  Human 
Services.  The  guidance  supersedes  the 
guidance  of  the  same  title  dated  October 
2002. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  docxmient  represents  the 
agency's  current  thinking  on  this  topic. 


25898 


Federal  Register /Vol.  68,  No.  93 /Wednesday,  May  14,  2003 /Notices 


It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regiilations. 

n.  Comments 

The  agency  is  soliciting  public 
comment,  and  is  recommending  the 
implementation  of  the  guidance  by  June 
1,  2003,  because  of  public  health 
concerns  related  to  the  possible  risk  of 
transfusion  transmitted  WNV. 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
to  the  Dockets  Management  Branch  (see 
ADOftESSES)  regarding  this  guidance 
docimient.  Two  copies  of  mailed 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  the  brackets  in 
the  heading  of  this  document.  A  copy  of 
the  dociiment  and  received  comments 
are  available  for  public  excunination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fda.gov/cber/guidelines.htw 
or  http://www.fda.gov/ohnns/dockets/ 
default.htm. 

Dated:  May  6.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-11980  Filed  5-13-03;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15096] 

Collection  of  Information  under  Review 
by  Office  of  Management  and  Budget 
(0MB):  0MB  Control  Numbers  1625- 
0046  and  1625-0071 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  two 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  (1)  Financial 
Responsibility  for  Water  Pollution 
(Vessels),  and  (2)  Boat  Owner's  Report, 
Possible  Safety  Defect.  Before 
submitting  the  ICRs  to  OMB,  the  Coast 


Guard  is  inviting  comments  on  them  as 
described  below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  July  14,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-15096] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of   . 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Facility  maintains  the  public 
docket  for  this  Notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
Notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Docmnentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  docimaent  [USCG  2003- 


15096],  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  shovdd  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Requests 

1.  Title:  Financial  Responsibility  for 
Wate»  Pollution  (Vessels). 

OMB  Control  Number:  1625-0046. 

Summary:  The  collection  of 
information  requires  operators  of  vessels 
over  300  gross  tons  to  submit  to  the  U.S. 
Coast  Guard  evidence  of  their  financial 
responsibility  to  meet  the  maximum 
amount  of  liability  in  case  of  a  spill  of 
either  oil  or  hazardous  substances. 

Need:  Under  33  U.S.C.  2716  and  42 
U.S.C.  9608,  the  Coast  Guard  has  the 
authority  to  ensure  that  those  persons 
directly  subject  to  these  rules  are  in 
compliance  with  the  provisions. 

Respondents:  Operators  or  owners  of 
vessels  over  300  gross  tons. 

Fregue/icy;  On  occasion. 

Burden:  The  estimated  burden  is 
2,162  hours  a  year. 

2.  Title:  Boat  Owner's  Report,  Possible 
Safety  Defect. 

OMB  Control  Number:  1625-0071. 

Summary:  The  collection  of 
information  provides  a  form  for 
consumers  who  believe  their 
recreational  boats  or  designated 
associated  equipment  either  contains 
substantial-risk  defects  or  fails  to 
comply  with  Federal  safety  standards  to 
report  the  deficiencies  to  the  Coast 
Guard  for  investigation  and  possible 
remedy. 

Need:  46  U.S.C.  4310  gives  the  Coast 
Guard  the  authority  to  require 
raanufactiu-ers  of  recreational  boats  and 
certain  items  of  designated  associated 
equipment  to  notify  owners  and  remedy 
(1)  defects  that  create  a  substantial  risk 
of  personal  injury  to  the  public  and  (2) 
failures  to  comply  with  applicable 
Federal  safety  standards. 

Respondents:  Owners  and  users  of 
recreational  boats  and  of  items  of 
designated  associated  equipment. 

Frequency:  One  time. 

Burden:  The  estimated  burden  is  10 
hours  a  year. 

Dated:  May  5  2003. 
Nathaniel  S.  Heiner, 

Acting  Director  of  Information  &■  Technology. 
[FR  Doc.  03-11985  Filed  5-13-03;  8:45  am] 
BILLING  COOE  4910-1S-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG  2002-13191] 

Review  of  Great  l^kes  Pilotage  Bridge- 
Hour  Standards  for  American  Pilots  on 
the  Great  Lakes 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  Coast  Guard  annoimces 
the  availability  of,  and  seeks  public 
comments  On,  the  Review  of  Bridge- 
Hour  Standards  for  American  pilots  on 
the  Great  Lakes  dated  March  4,  2003. 
The  Review  asks,  as  it  states,  "how 
much  pilotage  work  needs  to  be  done, 
and  how  many  pilots  we  need  to  do  the 
work."  In  particidar,  it  arrives  at 
establishing  the  number  of  pilots  we 
need  to  do  that  work  "safely,  reliably, 
a^d  efficiently  (italics  in  original)." 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  July  14,  2003. 

ADDRESSES:  Please  identffy  your 
.  comments  and  related  material  by  the 
docket  number  of  this  notice  (USCG 
2002-13191).  Then,  to  make  siue  they 
enter  the  docket  just  once,  submit  them 
by  just  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street,  SW.,  Washington  DC 
20590-0001. 

1(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
related  material  received  from  the 
public,  as  well  as  documents  mentioned 
in  this  notice,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.  Monday 
through  Friday,  except  Federal  holidays. 

J  The  Review  is  available  on  the 
ternet  at  http://dms.dot.gov.  It  is  also 
available  fi-om  Mr.  Tom  Lawler,  Chief 
Economist,  Great  Lakes  Pilotage, 
Cpoimandant  (G-MW-1),  U.S.  Coast 


Guard  Headquarters,  telephone  202- 
267-1241. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  Notice  or  on  the 
Review  of  Bridge-Hour  Standards  for 
American  pilots  on  the  Great  Lakes, 
write  or  call  Mr.  Tom  Lawler  where 
indicated  under  ADDRESSES.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

What  Action  Is  the  Coast  Guard 
Taking? 

The  current  Bridge-Hour  Standards 
for  American  pilots  on  the  Great  Lakes 
appear  at  46  Code  of  Federal 
Regulations  (CFR)  part  404,  Appendix 
A.  These  standards  help  determine  the 
nmnber  of  pilots  necessary  to  guide 
commercial  vessels  engaged  in  foreign 
trade  through  the  American  waters  of 
the  Great  Lakes  system  in  a  safe, 
reliable,  and  efficient  manner.  Elaborate 
and  rigid  though  they  seem,  they  only 
constitute  "guidance"  to  the  Director, 
Great  Lakes  Pilotage.  They  are  a 
component  of  the  pilotage  program's 
ratemaking  process  and,  as  such,  are 
part  of  the  equation  used  in  determining 
the  annual  rate  that  owners  and 
operators  of  vessels  must  pay  for 
pilotage  in  each  area  of  the  Great  Lakes. 
They  also  help  determine  the  number  of 
hours  of  work  a  pilot  must  perform  to 
earn  target  compensation.  Under  them, 
a  pilot  in  designated  waters  must  work 
1000  hours  dimng  the  season  to  make 
target  compensation  while  a  pilot  in 
undesignated  waters  must  work  1800 
hours  to  make  target  compensation. 

At  the  requests  of  Representative 
James  L.  Oberstar  and  the  St.  Lawrence 
Seaway  Pilots'  Association,  the  Coast 
Guard  chartered  a  study  to  determine 
whether  the  Bridge-Hour  Standards  are 
reasonable  for  each  area  of  the  Great 
Lakes  and,  if  not,  seeking 
recommendations  for  change.  The  study 
in  the  form  of  the  Review  now  made 
available  was  completed  on  March  4, 
2003.  The  Coast  Guard  has  placed  the 
Review  in  the  Public  Docket  (USCG 
2002-13191).  It  seeks  public  comments 
oil  the  Review  and  on  its 
recommendations. 

Why  Is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  obtain  the  benefit  of  public  comment 
before  determining  which,  if  any,  of  the 
recommendatipns  of  the  Review  it  will 
approve.  It  will  incorporate  any 
recommendations  it  does  approve  in  a 


revision  to  the  current  rules  on 
ratemaking,  at  a  future  date. 

How  May  I  Participate  in  This  Action? 

You  may  participate  in  this  action  by 
submitting  comments  and  related 
material  on  the  Review  of  Bridge-Hour 
Standards  for  American  pilots  on  the 
Great  Lakes.  If  you  submit  written 
comments  please  include — 

•  Yoxii  name  and  address; 

•  The  docket  number  for  this  notice 
(USCG  2002-13191); 

•  The  specific  section  of  the  Review 
to  which  each  comment  applies;  and 

•  The  reason  for  each  comment. 
You  may  mail,  deliver,  fax,  or 

electronically  submit  your  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  number  listed  in  ADDRESSES. 
Please  do  not  submit  the  same  comment 
material  more  than  once.  If  you  mail  or 
deliver  yoiu  comments  and  material, 
they  must  be  on  BVa-by-ll-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Facility  received  them,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  and  material 
received  during  the  60-day  comment 
period. 

Once  we  have  considered  all 
comments  and  related  material,  we  may 
publish  an  NPRM  amending  the 
standards  used  to  determine  the  number 
of  American  pilots  needed  to  guide 
foreign-flag  vessels  through  the  Great 
Lakes  system  in  a  safe,  reliable,  and 
efficient  manner. 

Dated:  May  2.  2003. 
L.L.  Hereth. 

Rear  Admiral,  Coast  Guard.  Acting  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
(FR  Doc.  03-11984  Filed  5-13-03:  8:45  am) 

BILUNG  CODE  4910-1  S-4> 


DEPARTMENT  OF  HOMELAND        •  - 
SECURITY 

Federal  Emergency  Management 
Agency 

Open  Meeting  of  the  Federal 
Interagency  Committee  on  Emergency 
Medical  Services 

AGENCY:  Emergency  Preparedness  and 
Response  Directorate,  Federal 
Emergency  Management  Agency, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  open  meeting. 

Summary:  FEMA  aimounces  the 
following  open  meeting. 


25900 


Federal  Register / Vol.  68,  No.  93 / Wednesday,  May  14,  2003 /Notices 


Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(nCEMS). 

Date  of  Meeting:  Jime  5,  2003. 

Place:  Building  J,  Room  107,  National 
Emergency  Training  Center  (NETC), 
16825  South  Seton  Avenue, 
Emmitsburg,  Maryland  21727. 

Time:  10:30  a.m. 

Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minutes; 
Ambulance  Safety  Subcommittee  and 
Counter-terrorism  Subcommittee  report; 
presentation  of  member  agency  reports; 
and  reports  of  other  interested  parties. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  See  the  Response  and 
Security  Procedures  below. 

Response  Procedures:  Committee 
Members  and  members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  Ms.  Patti  Roman,  on  or 
before  Tuesday,  June  3,  2003,  via  mail 
at  NATEK  Incorporated,  4200-G 
Technology  Court,  Chantilly,  Virginia 
20151,  or  by  telephone  at  (703)  818- 
7070,  or  via  facsimile  at  (703)  818-0165, 
or  via  e-mail  at  proman@natekinc.com. 
This  is  necessary'  to  be  able  to  create  and 
provide  a  current  roster  of  visitors  to 
NETC  Security  per  directives. 

Security  Procedures:  Increased 
security  controls  and  surveillance  are  in 
effect  at  the  National  Emergency 
Training  Center.  All  visitors  must  have 
a  valid  picture  identification  card  and 
their  vehicles  will  be  subject  to  search 
by  Security  persoimel.  All  visitors  will 
be  issued  a  visitor  pass,  which  must  be 
worn  at  all  times  while  on  campus. 
Please  allow  adequate  time  before  the 
meeting  to  complete  the  security 
process. 

Conference  Call  Capabilities:  If  you 
are  not  able  to  attend  in  person,  a  toll 
free  number  has  been  set  up  for 
teleconferencing.  The  toll  free  number 
will  be  available  from  10:30  a.m.  until 
4  pfci.  Members  should  call  in  around 
10:30  a.m.  The  number  is  1-800-320- 
4330.  The  FICEMS  conference  code  is 
"10."  If  you  plan  to  call  in,  you  should 
just  enter  the  number  "10" — no  need  to 
hit  any  other  buttons,  such  as  the  star 
or  poimd  keys. 

FICEMS  Meeting  Minutes:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  at  the  next 
FICEMS  Conunittee  Meeting  on 
September  5,  2003.  The  minutes  will 
also  be  posted  on  the  United  States  Fire 
Administration  website  at  http:// 
www.  usfa  .fema  .gov/ems/f icems.htm 
within  30  days  after  their  approval  at 


the  September  5,  2003  FICEMS 
Committee  Meeting. 

Dated:  May  7,  2003. 
R.  David  Paulison, 

Director,  Preparedness  Division. 

IFR  Doc.  03-12003  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  671S-08-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Emergency  Exemption:  Issuance  of 
Permit  for  Endangered  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  emergency  issuance  of 

permit  for  endangered  species. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION:  On  April 
17.  2003,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  issued  a  permit  (PRT- 
070221)  to  the  Cincinnati  Zoo. 
Cincinnati,  Ohio,  to  import  biological 
samples  collected  from  bonobos  (Pan 
paniscus)  from  Lola  ya  Bonobo 
sanctuary  in  the  Democratic  Republic  of 
Congo,  for  the  purpose  of  scientific 
research.  The  30-day  comment  period 
required  under  the  Endangered  Species 
Act  was  waived  pursuant  to  16  U.S.C. 
1539(c).  The  Service  determined  that  an 
emergency  affecting  the  health  and  life 
of  the  remaining  bonobos  sanctuary 
population  existed,  and  that  no 
reasonable  alternative  was  available  to 
the  applicant  for  several  reasons. 
The  Cinciimati  Zoo  requested  a 
permit  to  import  multiple  blood 
samples,  tracheal  washings,  gastric 
washings,  urine,  feces,  hair  and  tissues 
samples  from  all  animals  housed  at  the 
Lola  ya  Bonobo  sanctuary  in  the 
Democratic  Republic  of  Congo  for 
emergency  and  ongoing  health/disease 
evaluation  purposes.  Samples  will  be 
utilized  exclusively  for  diagnostic  and 
scientific  piuposes.  The  specimens  will 
be  used  to  run  diagnostics  tests  to 


determine  the  cause  of  the  death  of 
several  animals  that  have  died  during  an 
ongoing  disease  outbreak  at  the 
semctuary  within  the  past  several  weeks. 
The  necessary  diagnostic  testing  is  not 
available  in  Africa.  The  results  of  health 
and  disease  testing  from  these  bonobos 
may  result  in  a  secondary  benefit  by 
providing  important  clues  to  disease 
threats  to  the  wild  bonobo  population. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  April  18,  2003. 
Timothy  J.  Van  Norman, 

Chief.  Brand}  of  Permits — International 

Division  of  Management  Authority. 

[PR  Doc.  03-11945  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
marine  mammals. 

SUMMARY:  The  following  permit  was 

issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  is  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700, 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION:  On  March 
3,  2003,  a  notice  was  published  in  the 
Federal  Register  (68  FR  10026),  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Ricky  H. 
Jackson  for  a  permit  (PRT-067142)  to 
import  one  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Foxe  Basin  polar 
bear  population,  Canada,  prior  to  April 
30,  1994,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
17,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
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Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  April  25.  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-11944  Filed  5-13-03;  8:45  am] 
BtLUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MrT-072-03-1 220-HB] 

Notice  of  Temporary  Area  Closure  of 
Approximately  40  Acres  by  the  Bureau 
of  Land  Management  (BLM)  Butte  Field 
Office  to  All  Public  Uses  of  the  Hotter 
Lake,  Log  Gulch  and  Departure  Point 
Recreation  Sites  Located  on  Holter 
Lake  Within  Lewis  and  Clark  County, 
Montana  While  Reconstruction  is 
Underway 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure. 

SUMMARY:  Notice  is  hereby  given  that  all 
public  lands  and  roadways  within  the 
Holter  Lake  Recreation  Site  between 
April  28  and  Jime  30,  2003,  and  all 
public  lands  and  roadways  within  Log 
Gulch  and  Departure  Point  Recreation 
Sites  between  July  15  and  October  31, 
2003  are  closed  to  all  public  uses  for 
reconstruction.  Closure  signs  will  be 
posted  at  main  entry  points  to  these 
locations.  Maps  of  the  closure  area  and 
information  on  the  reconstruction  plans 
may  be  obtained  from  the  Butte  Field 
Office. 

Reasons  for  this  closure  are  to  provide 
for  the  safety  of  the  public,  expedite 
construction  work,  and  protect 
construction  equipment  and  materials. 
Authority  for  this  closure  is  cited  under 
43  CFR,  Subpart  8364. 

Prohibited  Act:  Under  43  CFR  8364.1, 
the  Bureau  of  Land  Management  will 
enforce  the  following  rule  within  the 
area  known  as  Holter  Lake  Recreation 
Area:  The  public  is  not  allowed  within 
the  area  for  any  purpose.  The  public 
lands  affected  by  this  closiu-e  are 
administered  by  the  BLM  in  T.  14  N.,  R. 
3  W.,  Sec.  4, 14,  and  23  P.M.M. 
DATES:  This  closure  will  take  effect  May 
14.  2003. 

ADDRESSES:  Closure  area  maps  may  be 
obtained  from  the  Butte  Field  Office, 
106  N.  Parkmont,  Butte.  MT  59701.     . 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Rixford,  Butte  Field  Office,  telephone 
(406)  533-7600. 
SUPPLEMENTARY  INFORMATION: 


Exemptions:  Persons  who  are  exempt 
from  these  rules  include  any  Federal, 
State,  or  local  officer  or  employee  in  the 
scope  of  their  duties,  members  of  any 
organized  rescue  or  fire-fighting  force  in 
performance  of  an  official  duty, 
construction  and  contract  workers,  and 
any  person  authorized  in  writing  by  the 
Bureau  of  Land  Management. 

Penalties:  The  authority  for  this 
closure  is  found  under  section  303(a)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a))  and  43  CFR  8360.0-7.  Any 
person  who  violates  this  closure  may  be 
tried  before  a  United  States  Magistrate 
and  fined  no  more  than  $1,000  or 
imprisoned  for  no  more  than  12  months, 
or  both.  Such  violations  may  also  be 
subject  to  the  enhanced  fines  provided 
for  by  18  U.S.C.  3571. 

Dated:  April  14.  2003. 
Steven  Hartmann, 
Assistant  Field  Manager. 
[FR  Doc.  03-12060  Filed  5-13-03;  8:45  am] 
BILUNG  CODE  431fr-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-930-542(MI/l082] 

Notice  of  Application  for  Disclaimer  of 
Interest,  Iowa 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposal  to  issue  a  disclaimer. 

SUMMARY:  Jeffi-ey  L.  Poulson  has  filed  an 
application  on  behalf  of  Fairview  Farms, 
A  Partnership,  claiming  title  to  the 
lands  hereinafter  described,  for  a 
recordable  disclaimer  of  interest  from 
■Ae  United  States  pursuant  to  the 
authority  of  Section  315  of  the  Federal 
Land  Management  Act  of  1976  (43 
U.S.C.  1745). 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Berry,  Bureau  of  Land 
Management,  Eastern  States,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  703^40-1547. 
SUPPLEMENTARY  INFORMATION:  Bureau  of 
Land  Management  has  tentatively 
determined  that  the  United  States  does 
not  have  any  interest  in  the  following 
described  land.  The  land  is  described 
according  to  a  private  land  survey, 
dated  September  6, 1969,  filed  in  the 
Office  of  the  Clerk,  County' of  Monona, 
State  of  Iowa. 

Tax  Lot  "C"  of  Section  Twenty  Six 
(26);  Tax  Lot  "E"  of  Section  Twenty 
Seven  (27);  Tax  Lot  "D"  of  Section 
Thirty  Three  (33);  The  North  Half  of  the 
Northeast  Quarter  (NV2NEy4),  The 


Southeast  Quarter  of  the  Northwest 
Quarter  (SEV4NWV4),  The  Southwest 
Quarter  of  the  Northeast  Quarter 
{SWV4NEV4):  Tax  Lot  "E"  Except  for  the 
West  700  Feet,  Tax  Lots  "F  and  H, 
Except  for  the  West  700  Feet  of  Section 
Thirty  Four  (34);  and  Tax  Lot  "B"  of 
Section  Thirty  Five  (35).  All  in 
Township  Eighty  Five  (85)  North,  Range 
Forty  Seven  (47)  West  of  the  5th  P.M-. 
containing472. 77  acres  in  Monona 
Coimty,  Iowa. 

The  above  described  acreage  was 
formed  by  accretion  to  land  after  the 
land  was  selected  by  the  State  of  Iowa 
as  swamplands  and  conveyed  by  the 
United  States  to  that  State,  in 
accordance  with  the  Act  of  September 
28,  1850,  by  the  patent  number  2,  dated 
January  10, 1860  and  patent  number  7, 
dated  February  15, 1869.  Accretion  is 
the  gradual  deposit  of  soil  and  other 
materials  along  the  bank  of  a  body  of 
water  adding  to  the  riparian  owner's 
land.  If  issued  the  proposed  recordable 
disclaimer  of  interest  will  remove  a 
cloud  on  the  tide  to  the  accreted  land 
and  will  state  that  the  United  States 
does  not  have  a  valid  interest  in  the 
accreted  land.  For  a  period  of  90  days 
from  the  Federal  Register  publication 
date  of  this  notice,  persons  who  wish  to 
comment  or  present  an  objection  in 
connection  with  the  pending 
application  and  the  proposed  disclaimer 
may  do  so  by  writing  Ida  V.  Doup, 
Chief,  Branch  of  Use  Authorization, 
Bureau  of  Land  Management,  Eastern 
States,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153.  If  no 
objections  are  received,  the  disclaimer 
will  be  issued  after  90-day  period. 

Dated:  May  6,  2003. 
Walter  Rewinski, 
Acting  State  Director. 

[FR  Doc.  03-12059  Filed  5-13-03;  8:45  am] 
BILUNG  CODE  431fr-7S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT010-1060->JJ] 
[WY930-1060->JJ] 

Notice  of  Public  Hearing  on  tl>e  Use  of 
Helicopters  and  Motor  Vehicles  To 
Gather  Wild  Horses  From  Public  Lands 
in  Montana  and  Wyoming. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  hearing  date 

inviting  comment  on  the  use  of 

helicopters  and  motor  vehicles  to  gather 

and  remove  excess  wild  horses  from 

public  lands  administered  by  the 
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Bureau  of  Land  Management  in 
Montana  and  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  conduct  a 
public  hearing  on  the  use  of  helicopters 
and  motor  vehicles  to  gather  wild  horses 
from  BLM-administered  lands  in  the 
Pryor  Mountain  Wild  Horse  Range, 
Montana.  The  hearing  will  be  held  at 
the  Bighorn  Canyon  National  Recreation 
Area  Visitor  Center,  in  Lovell, 
Wyoming,  on  Thursday,  June  26,  2003, 
from  7  p.m.  to  9  p.m.  The  Montana 
Billings  Field  Office  has  scheduled  wild 
horse  gathering  operations  to  begin  no 
earlier  than  July  7,  2003,  and  may 
continue  through  September  30,  2003. 
Concurrently,  tihe  Wyoming  State  Office 
will  conduct  a  public  hearing  on  the  use 
of  helicopters  and  motor  vehicles  to 
gather  wild  horses  from  all  the  BLM 
Wyoming's  Herd  Management  Areas 
(HMAs). 

The  Wyoming  BLM  proposes  to 
conduct  gather  operations  using 
helicopters  and  motorized  vehicles 
during  the  period  starting  July  15,  2003, 
through  April  15,  2004.  The  2003 
schedule  of  Wyoming  gathers  has  not 
been  set,  but  will  be  scheduled  based  on 
priority  needs.  The  Wyoming  BLM  will 
notify  the  public  in  advance  of  the 
gathering  dates  for  its  HMAs  as  they  are 
determined. 

The  Wild,  Free  Roaming  Horse  and 
Burro  Act  (Act),  as  amended  (Pub.  L. 
92-195)  provides  for  the  removal  of 
excess  wild  horses  from  public  land; 
and  for  the  use  of  aircraft  and  motor 
vehicles  by  the  BLM  in  all  phases  of  the 
administration  of  the  Act.  The  Code  of 
Federal  Regulations  at  43  CFR  4740.1 
requires  the  BLM  authorized  officer  to 
conduct  a  public  hearing  in  the  area 
where  such  use  of  helicopters  and 
motorized  vehicles  is  to  be  made.  The 
June  26,  2003,  meeting  in  Lovell, 
Wyoming,  will  serve  as  the  BLM's 
required  hearing  addressing  all  HMAs 
in  the  entire  State. 

ADDRESSES:  Bureau  of  Land 
Management,  Billings  Field  Office, 
Linda  Coates-Markle,  PO  Box  36800, 
5001  Southgate  Drive,  Billings,  Montana 
59107-6800  and  Bureau  of  Land 
Management,  Wyoming  State  Office, 
Alan  Shepherd,  PO  Box  1828,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82003-1828. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Coates-Markle,  Montana  BLM 
State  Wild  Horse  and  Burro  Specialist, 
telephone  (406)  896-5013.  Alan 
Shepherd,  Wyoming  BLM  State  Wild 
Horse  and  Burro  Program  Lead, 
telephone  (307)  775-6097. 


SUPPLEMENTARY  INFORMATION:  The 

Montana  BLM  completed  the  Pryor 
Mountain  Wild  Horse  Range 
Environmental  Assessment  (EA)  and 
Wild  Horse  Gather  and  Removal  Plan  on 
April  16,  2003.  The  Prior  Mountain 
Wild  Horse  Range  EA  and  associated 
Plan  are  available  for  public  review. 
Copies  may  be  obtained  from  the  above 
address  or  by  accessing  the  BLM-MT 
Web  site  at  http://www.mt.blm.gov/bifo/ 
whb/ doc2.html. 

The  Wyoming  BLM  has  completed  the 
following  EAs  and  Wild  Horse  Gather 
and  Removal  Plans: 

•  EA  for  Wild  Horse  Gathering  Inside 
and  Outside  Wild  Horse  Herd 
Management  Areas  and  approved  in  the 
Decision  Record  and  Finding  of  No 
Significant  Impact  for  Wild  Horse 
Gathering  Inside  and  Outside  Wild 
Horse  Herd  Management  Areas,  July  14, 
1999,  (WY-040-EA9-041).  Also  in  the 
EA  for  Late  Winter  Gathering  of  Wild 
Horses  in  the  Rock  Springs  Field  Office 
Area  and  approved  in  the  Decision 
Record  and  Finding  of  No  Significant 
Impact  for  the  Late  Winter  Gathering  of 
Wild  Horses  in  the  Rock  Springs  Field 
Office  Area.  February  16,  2001,  (WY- 
040-01-EA-019),  Rock  Springs  Field 
Office,  Rock  Springs,  Wyoming;  (307) 
352-0256. 

•  Maintaining  Viable  Populations  of 
Wild  Horses  .on  Healthy  Rangelands  in 
the  Adobe  Town  HMA  in  the  Rawlins 
Field  Office  Jurisdiction  (EA  No.  WY- 
03O-O2-EA-007).  January  2002,  Rawlins 
Field  Office,  Rawlins,  Wyoming;  (307) 
328-4200. 

Copies  of  these  EAs  are  available  by 
request  from  the  Field  Office  that 
prepared  the  EA  and  plan  or  by 
accessing  the  BLM-WY  Web  site  at 
h  ttp  -.//www.  wy.  bim  .gov/wiidh  orses/ 
docs.html. 

Dated:  May  7.  2003. 
Michael  Madrid, 
Acting  State  Director. 

Dated:  May  8,  2003. 
Eddie  Bateson, 

Assistant  Field  Manager. 

[FR  Doc.  03-11976  Filed  5-13-03:  8:45  am] 

BILUNG  CODE  431(M>N-I>;  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 


ACTION:  Notice  of  an  extension  of  a 
cmrenUy  approved  information 
collection  (OMB  Control  Number  1010- 
0135). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  part  208— Surety  Requirements. 
This  notice  also  provides  the  public  a 
second  opportimity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled  "30  CFR 
208.11  (a),  (b),  (d),  and  (e)— Surety 
Requirements  (Forms  MMS-4071  and 
MMS-4072)." 

DATES:  Submit  written  comments  on  or 
before  June  13,  2003. 
ADDRESSES:  Submit  written  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0035),  725  17th  Street,  NW., 
Washington,  DC  20503.  Mail  or  hand- 
carry  a  copy  of  your  comments  to 
Sharron  L.  Gebhardt,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165,  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
You  may  also  email  your  comments  to 
us  at  mrm.c07n2nents@ii1ms.gov.  Include 
the  title  of  the  information  collection 
and  the  OMB  Control  Number  in  the 
"Attentioif '  line  of  your  comment.  Also 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  email,  contact 
Ms.  Gebhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt,  telephone  (303) 
231-3211,  FAX  (303)  231-3781,  email 
Shanon.Gebhardt@mms.gov.  You  may 
also  contact  Sharron  Gebhardt  to  obtain 
a  copy  at  no  cost  of  the  forms  and 
regulations  that  require  the  subject 
collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  208.11(a),  (b),  (d),  and 
(e) — Surety  Requirements. 

OMB  Control  Number:  1010-0135. 

Bureau  Form  Numbers:  Forms  MMS- 
4071  and  MMS^072. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
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lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  under  the  Mineral  Leasing 
Act  (30  U.S.C.  1923)  and  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1353)  is  responsible  for  managing  the 
production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  MMS  performs  the 
royalty  management  functions  for  the 
Secretary. 

When  the  Secretary  determines  that 
sufficient  need  exists  among  small 
refining  companies  to  justify  taking 
royalty  oil  in  kind  and  offering  this  oil 
for  sale  to  eligible  refiners,  small 
refiners  may  apply  to  participate  in  this 
sale  of  Federal  royalty  oil  and  follow 
procedures  imder  which  contracts  for 


the  purchase  of  royalty  oil  will  be 
awarded.  Completed  applications  to 
participate  in  the  sale  bid  proposals, 
signed  contracts,  and  surety  instruments 
are  submitted  to  MMS. 

The  application  must  be  complete  and 
timely  filed,  and  applicants  for  royalty 
oil  may  be  required  to  provide  a  surety 
instrument  with  their  bid  package.  This 
surety  instrument  may  be  a  Letter  of 
Credit  (Form  MMS-4071)  or  a  Royalty 
In  Kind  Contract  Surety  Bond  (Form 
MMS-4072),  or  other  acceptable 
commercial  surety. 

MMS  is  requesting  OMB's  approval  to 
continue  to  collect  this  information.  Not 
collecting  this  information  would  limit 
the  Secretary's  ability  to  discharge  his/ 
her  duties.  Without  die  surety 
jirotection,  the  government  can  lose 
money  if  a  refiner  does  not  pay  for  oil 
he  has  received.  Proprietary  information 


submitted  is  protected,  and  there  are  no 
questions  of  a  sensitive  nature  included 
in  this  information  collection. 

We  have  also  changed  the  title  of  this 
ICR  to  clarify  the  regulatory  language  we 
are  covering  imder  30  CFR  part  208. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  10  purchasers. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  10 
burden  hours.  c 

The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens.  In  calculating  the 
burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the 
normal  course  of  their  activities. 
Therefore,  we  consider  these  to  be  usual 
and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Respondent  Annual  Burden  Hour  Chart 


30  CFR  section 


Reporting  requirement 


Burden 
hours  per 
response 


Annual 
number  of 
responses 


Annual 
burden 
hours 


208.11(a).  (b),  (d),  and(e) 


The  eligible  purchaser,  prior  to  execution  of  the  contract,  shall  fur- 
nish an  "MMS-specified  surety  Instrument,"  In  an  amount  equal 
to  ttie  estimated  value  of  royalty  oil  that  could  be  taken  by  the 
purchaser  In  a  99-day  period,  plus  related  administrative 
charges  *  *  *  The  purchaser  or  Its  surety  company  may  elect 
not  to  renew  the  letter  of  credit  at  any  monthly  anniversary  date, 
but  must  notify  MMS  of  Its  Intent  not  to  renew  at  least  30  days 
prior  to  the  anniversary  date  *  *  *  The  "MMS-speclfied  surety 
Instrument"  shall  be  In  the  form  specified  by  MMS  instructions  or 
approved  by  MMS.  All  surety  Instniments  must  be  In  a  form  ac- 
ceptable to  MMS  and  must  Include  such  other  specific  require- 
ments as  MMS  may  require  adequately  to  protect  the  Govem- 
ment's  Interests. 


1 


10 


10 


Total 


10 


10 


L 


non- 


?stimated  Annual  Reporting  and 
Recordkeeping  "Non-hour"  Cost 
Burden:  We  have  identified  no 
hoiu-"  cost  burdens. 

PuWjc  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  requires  each  agency  "*  *  *  to 
provide  notice  *  *  *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 
proposed  collection  of  information 
*  *  *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 


the  burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the  ' 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  we  published  a 
notice  in  the  Federal  Register  on 
December  3,  2002  (67  FR  71979), 
announcing  that  we  would  submit  this 
ICR  to  OMB  for  approval.  The  notice 
provided  the  required  60-day  comment 
period.  We  received  no  comments  in 
response  to  the  notice. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 


Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  Jime  13,  2003. 

Public  Comment  Policy.  We  vdll  post 
all  conunents  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/InfoColl/ 
InfoColCom.htm.  We  will  also  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will^not 
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consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202) 208-7744. 

Dated:  April  10,  2003. 
Cathy ).  Hamilton, 

Acting  Associate  Director  for  Minerals 

Revenue  Management. 

[FR  Doc.  0.3-11948  Filed  5-13-03;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0154). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  pq,perwork  requirements 
under  the  Endangered  Species  Act 
Biological  Opinions,  issued  by  the  Fish 
and  Wildlife  Service  (FWS)  and 
National  Oceanic  and  Atmospheric 
Administration  Fisheries  (NOAA 
Fisheries)  and  is  titled:  "Notices  to 
Lessees  and  Operators  Numbers  2002- 
G07,  2003-G06,  and  2003-G07." 

DATE:  Submit  written  comments  by  July 
14,  2003. 

ADDRESSES:  Mail  or  hand  carry 
conunents  to  the  Pepartment  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817.  If  you  wish  to  e- 
mail  comments,  the  address  is: 
rules.comments@mins.gov.  Reference 
"Information  Collection  1010-0154"  in 
your  e-mail  subject  line  and  mark  your 
message  for  return  receipt.  Include  your 
name  and  return  address  in  your 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz,  Rules  Processing  Team 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 


cost,  of  the  Notices  to  Lessees  that 
require  the  subject  collection  of 
information. 


SUPPLEMENTARY  INFORMATION: 

Title:  Notices  to  Lessees  and 
Operators  Numbers  2002-G07,  2003- 
G06,  and  2003-G07. 

OMB  Control  Number:  1010-0154. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Ilknds  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations  to 
administer  leasing  of  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease. 
Operations  on  the  OCS  must  preserve, 
protect,  and  develop  oil  and  natural  gas 
resources  in  a  manner  that  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  to  balance 
orderly  energy  resource  development 
with  protection  of  human,  marine,  and 
coastal  environments;  to  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  to  preserve 
and  maintain  free  enterprise 
competition. 

The  Department  of  the  Interior,  MMS, 
as  a  Federal  agency,  has  a  continuing 
affirmative  duty  to  comply  with  the 
Endangered  Species  Act  (ESA).  This 
includes  a  substantive  duty  to  carry  out 
any  agency  action  in  a  manner  that  is 
not  likely  to  jeopardize  protected 
species  as  well  as  a  procedural  duty  to 
consult  with  the  FWS  and  NOAA 
Fisheries  before  engaging  in  a 
discretionary  action  that  may  affect  a 
protected  species. 

The  MMS  follows  these  procedural 
requirements  by  conducting  formal 
consultations  with  FWS  and  NOAA 
Fisheries  prior  to  lease  sales. 
Consultations  on  OCS  lease  sales  181, 
184,  and  the  5-year  multisale  (2002- 
2007)  program  in  the  Central  and 
Western  Planning  Areas  of  the  Gulf  of 
Mexico  resulted  in  no-jeopardy 
biological  opinions  from  die  FWS  and 
NOAA  Fisheries.  In  their  biological 
opinions,  NOAA  Fisheries  determined 
that  some  activities  associated  with  the 
proposed  action  (lease  sale  and  related 
exploration,  development,  and 
production  activities)  may  adversely 
affect  (harm)  sperm  whales  and  sea 
turtles  in  the  action  area  and  that  certain 
reasonable  and  prudent  measures  are 
necessary  to  minimize  the  potential  for 
incidental  take  of  these  animals.  To  be 
exempt  from  the  prohibitions  of  Section 
9  of  the  ESA  (which  prohibits  taking 
listed  species),  MMS  must  implement 
and  enforce  nondiscretionary  terms  and 
conditions.  The  ESA  also  requires 
monitoring  and  reporting.  Monitoring 


programs  resulting  from  ESA 
interagency  consultations  are  designed 
to  (1)  detect  adverse  effects  resulting 
from  a  proposed  action,  (2)  assess  the 
actual  level  of  incidental  take  in 
comparison  with  the  level  of  anticipated 
incidental  take  documented  in  the 
biological  opinion,  (3)  detect  when  the 
level  of  anticipated  take  is  exceeded, 
and  (4)  determine  the  effectiveness  of 
reasonable  and  prudent  alternatives  and 
their  implementing  terms  and 
conditions. 

To  provide  supplementary  guidance 
and  procedures,  MmS  issues  Notices  to 
Lessees  and  Operators  (NTLs)  on  a 
regional  or  national  basis.  Regulation  30 
CFR  250.103  allows  MMS  to  issue  NTLs 
to  clarify,  supplement,  or  provide  more 
detail  about  certain  requirements.  To 
implement  the  nondiscretionary  terms 
and  conditions  of  these  biological 
opinions,  the  MMS  issued  three  NTLs: 

•  NTL  2002-G07  (Addendum  1)— 
Implementation  of  Seismic  Survey 
Mitigation  Measures 

•  NTL  2003-G06— Marine  Trash  and 
Debris  Awareness  and  Elimination 

•  NTL  2003-G07— Vessel  Strike 
Avoidance  and  Injured/Dead  Protected 
Species  Reporting 

The  MMS  will  use  the  information 
collected  to  report  annually  to  NOAA 
Fisheries  the  effectiveness  of  mitigation,* 
any  adverse  effects  of  the  proposed 
action,  and  any  incidental  take,  in 
accordance  with  50  CFR  402.14(i)(3). 
The  MMS  engineers,  geologists, 
geophysicists,  environmental  scientists, 
and  other  Federal  agencies  (FWS, 
NOAA) Fisheries,  etc.)  also  will  analyze 
the  information  and  data  collected 
under  these  NTLs  to  better  evaluate  the 
potential  impacts  to  listed  species  and 
to  plan  operations  in  a'maimer  that  will 
further  reduce  and/or  avoid  adverse 
impacts  to  protected  species  in  the  OCS. 

On  March  26,  2003,  the  OMB 
approved  our  request  xmder  emergency 
processing  procedures  to  collect  the 
information  required  by  these  NTLs  and 
assigned  OMB  Control  Number  1010- 
0154.  Emergency  processing  permits  the 
collection  of  information  for  180  days. 
This  notice  announces  our  intention  to 
request  a  3-year  extension  for  this 
information  collection.  As  the  programs 
in  these  NTLs  develop  further,  MMS 
acknowledges  there  may  be  some 
revisions  to  the  collection  of 
information.  MMS  is  now  more  fully 
developing  the  observer  training  and 
reporting  programs  associated  with  NTL 
2002-G07  (Addendum  1), 
Implementation  of  Seismic  Survey 
Mitigation  Measures,  and  with  NTL 
2003-007,  Vessel  Strike  Avoidance  and 
Injured/Dead  Protected  Species 
Reporting.  MMS  is  cujyently  working 
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with  NOAA  Fisheries  to  develop  a 
training  and  network  reporting  program 
indicated  in  NTL  2003-G07.  Therefore, 
with  this  submission,  we  are  requesting 
an  extension  of  the  approved  collections 
and  noting  that  we  are  revising  details 
of  the  observer  training  programs  and 
we  are  adding  an  experimental 
(tolimtary)  passive  acoustic  monitoring 
program.  Consequently,  these  NTLs  may  • 
bje  reissued. 

1  We  will  protect  information  from 
r  Jspondents  considered  proprietary 


under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  imder 
regulations  at  30  CFR  parts  250,  251, 
and  252.  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory 
or  required  to  obtain  or  retain  a  benefit. 

Frequency:  On  occasion  and  on  the 
1st  and  15th  of  each  month  for  the 
marine  mammal  observation  reports. 

Estimated  Number  and  Description'of 
iJespondents;  Approximately  130 
Federal  OCS  lessees  and  operators. 


Estimated  Reporting  and 
Recordkeeping  '  'Hour"  Burden :  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  310  hours. 
The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


^4TL  number  and  name 


Reporting,  posting,  and  recordkeeping  requirement 


hlour  burden 


^002-G07  (Addendum  1)  Seismic  Sur- 
vey Mitigation  Measures. 
2|Q0a-G06  Marine  Trash  and  Debris  


2  [x)3-G07  Vessel  Strikes 


Marine  mammal  observatron/reports  (including  observer,  survey,  sighting,  shut- 
down, and  passive  acoustic  monitoring  reports). 

Training  certification  recordkeeping  

Post  placards  on  vessels  and  structures.  (Exempt  from  information  collection  bur- 
den because  MMS  is  providing  exact  language  for  the  trash  and  debris  warn- 
ing, similar  to  the  "Surgeon  General's  Warning"  exemption.). 

Injured/dead  protected  species  report „ „ 


1  hour/report. 

Vz  hour/record. 
0. 


^/2  hour/report. 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
oollection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "  *   *   *  to  provide 
i^otice  *   *   *  and  othervdse  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *". 
Agencies  must  specifically  solicit 
cbmments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
iiiformation  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality. 
Usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
I  Agencies  must  also  estimate  the  "non- 
faour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  You 


should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  informationrmonitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995:  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  wnritten  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominenUy  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 


organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

AIMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  May  5,  2003. 
E.P.  Danenberger, 

Ciiief,  Engineering  and  Operations  Division. 
|FR  Doc.  03-11965  Filed  5-13-03;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  JUSTICE   . 

Antitrust  Division 

Noticed  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1 993— DVD  Copy  Control 
Association  ("DVD  CCA") 

Notice  is  hereby  given  that,  on  April 
4,  2003,  piu-suant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  DVD  Copy  Control 
Association  ("DVD  CCA")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recover}'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Foryou  General  Electronics  Co.,  Ltd., 
Guangdong,  People's  Republic  of  China; 
Futic  Electronics  Ltd.,  Hong  Kong,  Hong 
Kong-China;  GZ  Digital  Media,  A.S., 
Lodenice,  Czech  Republic;  Jiangsu 
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Syber  Electronic  Co.,  Ltd.,  Jiangsu, 
People's  Republic  of  China;  Matrix 
Technology  S.p.A.,  Peschiera  Borromeo, 
Italy;  Mirai  Audio  &  Video  Co.,  Ltd., 
Seoul,  Republic  of  Korea;  Shenzhen 
Paragon  Industries  (China) 
Incorporation,  Guangdong,  People's 
Republic  of  China;  Stebbing  Recording 
Centre  Ltd.,  Auckland,  New  Zealand; 
Taijin  Media  Co.,  Ltd.,  Seoul,  Republic 
of  Korea;  Tanashin  Denki  Co.,  Ltd., 
Tokyo,  Japan;  and  UL  Tran  Technology 
&  Service  Co.,  Taipei  Hsien,  Taiwan 
have  been  added  as  parties  to  this 
venture. 

Also,  Jaton  Computer  Co.,  Ltd., 
Bangkok,  Thailand  has  been  dropped  as 
a  party  to  this  venture.  In  addition, 
Nippon  Columbia  Co.,  Ltd.  has  changed 
its  name  to  Columbia  Music 
Entertainment,  Tokyo,  Japan. 

No  other  changes  have  oeen  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  CCA 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  11,  2001,  DVD  CCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  3,  2001  (66  FR  407271. 

The  last  notification  was  filed  with 
the  Department  on  January  6,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  11,  2003  (68  FR  6946). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-11954  Filed  5-13-03;  8:45  am] 

BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— the  Nationai  Center  for 
Manufacturing  Sciences,  inc. 

Notice  is  hereby  given  that,  on  April 
16,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 


recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  The  Boeing  Company,  St. 
Louis,  MO;  Endicott  Interconnect 
Technologies,  Inc.,  Endicott,  NY;  Four 
Rivers  Associates,  LLC,  Mequon,  WI; 
and  General  Electric  Co.,  Cincirmati,  OH 
have  been  added  as  parties  to  this 
venture.  Also,  CoCreate  Software,  Inc., 
Ft.  Collins,  CO;  Concurrent 
Technologies  Corporation,  Johnstown, 
PA;  Defense  Modeling  &  Simulation, 
Alexandria,  VA;  Ferro  Corporation, 
Washington,  PA;  Johnson  Controls, 
Plymouth,  MI;  Kestrel  Aircraft 
Company,  Norman,  OK;  Laser  Fare, 
Narragansett,  RI;  Masco  Machine,  Inc., 
Cleveland,  OH;  Perceptron,  Plymouth. 
MI;  Precision  Optical  Manufacturing, 
Auburn  Hills,  MI;  Sandia  National 
Laboratory,  Albuquerque,  NM; 
SeeBeyond  Technology  Corporation, 
Monrovia,  CA;  Star  Cutter  Company, 
Farmington,  MI;  Sulzer  Metco  (US)  Inc., 
Lawrence,  MI;  WebEx  Inc.,  San  Jose, 
CA;  and  West  Virginia  University, 
Morgantown,  WV  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  National 
Center  for  Manufacturing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20,  1987,  The  National 
Center  for  Manufactiuing  Sciences,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  17,  1^87  (52 
FR8375). 

The  last  notification  was  filed  with 
the  Department  on  November  27,  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  27,  2002  (67  FR 
79150). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-11955  Filed  5-13-03;  8:45  am] 
BILUNG  COOC  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— VSi  Alliance 

Notice  is  hereby  given  that,  on  April 
8,  2003,  pursuant  to  section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  VSI  Alliance  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending' 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Agere  Systems,  Inc., 
Allentown,  PA;  ControlNet,  Inc., 
Campbell,  CA;  M-Techno  Structure  IT- 
Solution  GmbH,  Vienna,  Austria; 
NewLogic  Technologies  AG,  Lustenau, 
Austria;  Sanyo  LSI  Technology,  India 
PVT.  Ltd.,  Bangalore,  India;  TaraCom 
Integrated  Products,  Inc.,  Sunnyvale, 
CA;  True  Circuits,  Inc.,  Los  Altos,  CA; 
UMC,  Hsin-Chu,  Taiwan;  and  Kvut 
Woodland  (individual  member),  Morgan 
Hill,  CA  have  been  added  as  parties  to 
this  venture. 

Also,  Arasan  Chip  Systems,  San  Jose, 
CA;  Axeon  Ltd,  Aberdeen,  Scotland, 
United  Kingdom;  Conexant  Spinco,  Inc., 
Newport  Beach,  CA;  Lateral  Sands,  West 
Perth,  Western  Australia,  Australia; 
Timothy  O'Doimell  (individual 
member),  Los  Gatos,  CA;  Robert  Bosch 
GmbH,  ReuUingen,  Germany;  Siroyan, 
Ltd.,  Reading,  United  Kingdom;  Thales 
Group,  Gennevilliers,  France;  TriMedia 
Technologies.  Milpitas,  CA;  and  WIS 
Technologies,  San  Jose,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  29,  1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  piu°suant  to  section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  January  13,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  11,  2003  (68  FR  6947). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-11956  Filed  5-13-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
Division;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  Currently  Approved  Collection  Return 
A-Monthly  Return  of  Offenses  Known  to 
the  Police  and  Supplement  to  Return  A- 
Monthly  Return  of  Offenses  Known  to 
the  Police. 

The  Department  of  Justice  (DOJ),  FBI, 
Criminal  Justice  Information  Services 
Division  hcis  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi'om  the  public  and 
affected  agencies.  Conmients  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  July  14,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gregory  E.  Scarbro,  Unit 
Chief.  FBI,  Criminal  Justice  Information 
Services  Division  (CJIS),  Module  E-3, 
1000  Custer  Hollow  Road.  Clarksburg, 
West  Virginia  26306,  telephone  (304) 
625-4830  or  facsimile  (304)  625-3566. 

Request  written  comments  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encoiu-aged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/CoUecUon: 
Return  A-Monthly  Return  of  Offenses 
Known  to  the  Police  and  Supplement  to 
Retiuu  A-Monthly  Return  of  Offenses 
Known  to  the  Police. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  Number:  4-927A  and 
4-919;  Criminal  Justice  Services 
Division,  FBI,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  data  regarding 
criminal  offenses  and  their  respective 
clearances  throughout  the  United  States. 
Data  is  tabulated  and  published  in  the 
annual  Crime  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
16,971  agencies  with  407,304  responses 
(including  zero  reports)  at  an  average  of 
21  minutes  a  month  devoted  to 
compilation  of  data  for  this  information 
collection. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  v\ith  the 
collection:  There  are  approximately 
142,556  hours  annual  burden  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer,  Policy 
and  Planning  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street.  NW.,  Washington, 
DC  20530. 

Dated:  May  2,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  oflustice. 
[FR  Doc.  03-11928  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  4410-02-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  May  19,  2003  via  conference 


call.  The  meeting  will  begin  at  1  p.m. 

and  continue  until  conclusion  of  the 

Board's  agenda. 

location:  750  First  Street,  NE.  11th 

Floor,  Washington,  DC  20002,  in  Room 

11026. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  agenda. 

2.  Consider  and  act  on  Board  of 
Directors'  Semi-Annual  Report  to 
Congress  for  the  period  of  October  1, 
2002-March31,2003. 

3.  Consider  and  act  on  whether  to 
dissolve  or  reconstitute  the  working 
group  established  on  April  26.  2003  to 
study  and  report  back  to  the  Board  on 
how  to  proceed  with  the  selection  of  a 
new  LSC  President  and  Inspector 
General. 

4.  Consider  and  act  on  resolutions 
thanking  former  Board  members  for 
their  service. 

5.  Consider  and  act  on  other  business. 

6.  Public  comment. 

FOR  MORE  INFORMATION  CONTACT:  Victor 
M.  Fortuno,  Vice  President  for  Legal 
Affairs,  General  Counsel  &  Corporate 
Secretary,  at  (202)  336-8800. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual' 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  Gushing,  at  (202) ' 
336-8800. 

Dated:  May  12.  2003.     , 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  and  Corporate  Secretary'. 

[FR  Doc.  03-12208  Filed  5-12-03:  3:23  pm) 

BILUNG  CODE  70SO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Power  and  Light  Company;  H. 
B.  Robinson  Steam  Electric  Plant,  Unit 
2;  Notice  of  Availability  of  the  Draft 
Supplement  13  to  the  Generic 
Environmental  Impact  Statement  and 
Public  Meeting  for  the  License 
Renewal  of  H.  B.  Robinson  Steam 
Electric  Plant,  Unit  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
license  DPR-23  for  an  additional  20 
years  of  operation  at  H.  B.  Robinson 
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Steam  Electric  Plant,  Unit  2.  H.  B. 
Robinson  Steam  Electric  Plant,  Unit  2  is 
located  in  Darlington  County,  South 
Carolina.  Possible  alternatives  to  the 
proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  energy  sources. 

The  draft  supplement  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC  Web  site  at 
h  ttp  -J I  www.  nrc.gov/reading-rm  .html 
(the  Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  at  1-800-397-4209, 
(301)  415^737,  or  by  e-mail  to 
pdr@nrc.gov.  In  addition,  the  Hartsville 
Memorial  Library,  located  at  147  West 
College  Avenue.  Hartsville,  South 
Carolina  has  agreed  to  make  the  draft 
supplement  to  the  GEIS  available  for 
public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  July  30,  2003.  Comments 
received  after  the  due  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  NRC  staff  is  able  to  assure 
consideration  only  for  commentSv 
received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  he  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D  59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
die  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  e-mail  at 
RobinsonEIS@nrc.gov.  All  comments 
received  by  the  Commission,  including 
those  made  by  Federal,  State,  and  local 
agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  and  from  the  PARS 
component  of  NRC's  ADAMS. 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 


GEIS  and  to  accept  public  comments  on 
the  document.  The  public  meeting  will 
be  held  on  June  25,  2003,  at  Coker 
College  in  Davidson  Hall,  300  East 
College  Avenue,  Hartsville,  South 
Carolina.  There  will  be  two  sessions  to 
accommodate  interested  parties.  The 
first  session  will  commence  at  1:30  p.m. 
and  will  continue  until  4:30  p.m.  The 
second  session  will  commence  at  7  p.m. 
and  will  continue  until  10  p.m.  Both 
meetings  will  be  transcribed  and  will 
include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  same 
location.  No  comments  on  the  draft 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  writing,  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Richard  L.  Emch,  Jr.  by 
telephone  at  1-800-368-5642, 
extension  1590.  or  by  e-mail  at 
rle@nrc.gov  no  later  than  June  20,  2003. 
Members  of  the  public  may  also  register 
to  provide  oral  comments  within  15 
minutes  of  the  start  of  each  session. 
Individual  oral  comments  may  be 
limited  by  the  time  available,  depending 
on  the  number  of  persons  who  register. 
If  special  equipment  or  accommodations 
cU-e  needed  to  attend  or  present 
information  at  the  public  meeting,  the 
need  should  be  brought  to  Mr.  Emch's 
attention  no  later  than  June  20,  2003,  to 
provide  the  NRC  staff  adequate  notice  to 
determine  whether  the  request  can  be 
accommodated. 

For  Further  Information  Contact:  Mr. 
Richard  L.  Emch,  Jr.,  License  Renewal 
and  Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 .  Mr.  Emch  may  be  contacted  at  the 
aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewai  and 
Environmental  Impacts.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  03-11958  Filed  5-13-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the  ACRS 
Subcommittee  on  Plant  Operations; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
Operations  meeting  on  June  10,  2003, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows^ Tuesday,  June  10, 
2003 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussion 
with  representatives  of  the  NRC  Region 
I  staff  and  other  interested  persons 
regarding  matters  related  to  plant  and 
region  operations.  The  Subcommittee 
will  gather  information,  analyze 
relevant  issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify'  the  Designated 
Federal  Official,  Ms.  Maggalean  W. 
Weston  (telephone  301-415-3151)  five 
days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made.  Electronic  recordings  will  be 
permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
8  a.m.  and  5:30  p.m.  (e.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contract  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  May  8,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[PR  Doc.  0.3-11961  Filed  5-13-03;  8:43  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

West  Valley  Citizen  Task  Force;  Notice 
of  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Representatives  from  the  U.S. 
Nuclear  Regulatory  Commission  (NRC), 
JU.S.  Environmental  Protection  Agency 
(EPA),  and  New  York  State  Department 
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of  Environmental  Conservation 

(NYSDEC)  will  present  information 

relating  to  the  decommissioning  of  the 

West  Valley  site  to  the  West  Valley 

Citizen  Task  Force  (CTF).  This  meeting 

is  sponsored  by  the  CTF.  The  meeting 

is  open  to  the  public  and  all  interested 

parties  may  attend. 

DATES:  May  22,  2003,  from  7  p.m.  to 

9:30  p.m. 

ADDRESSES:  Ashford  Office  Complex, 

9030  Route  219,  Ashford  Hollow,  New 

York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chad  Glenn,  Mail  Stop  T7-F32,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  DC  20005-0001. 

Telephone:  (301)  415-6722;  FAX:  (301) 

415-5398;  Internet:  CfGr@NRC.GOV. 

IDated  in  Rockville,  Maryland,  this  7th  day 
of  May,  2003. 

|For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Chief,  Facilities  Decommissioning  Section, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

[FR  Doc.  03-11959  Filed  5-13-03;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Requirements  for  Steam  Generator 
Tube  Inspections 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  (GL)  to  (1)  advise  all 
holders  of  operating  licenses  for 
pressurized- water  reactors  (PWRs), 
except  those  who  have  permanentiy 
ceased  operations  and  have  certified 
that  fuel  has  been  permanently  removed 
from  the  reactor  vessel,  that  the  NRC's 
interpretation  of  technical  specification 
(TS)  requirements  in  conjimction  with 
Appendix  B  to  part  50  of  title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
part  50)  raises  questions  as  to  whether 
steam  generator  (SG)  tube  inspection 
practices  ensure  compliance  with  these 
requirements,  (2)  request  that 
addressees  submit  a  description  of  the 
tube  inspections  performed  at  their 
plants,  including  an  assessment  of 
whether  these  inspections  ensure 
compliance  with  die  requirements 
contained  in  their  TS  in  conjunction 
with  10  CFR  part  50,  Appendix  B,  (3) 
request  that  addressees  propose  plans 
for  coming  into  compliance  with  these 


requirements  if  they  conclude  they  are 
not  in  compliance,  and  (4)  request  that 
addressees  submit  a  safety  assessment 
addressing  any  differences  from  the 
NRC's  position  regarding  these 
requirements.  The  NRC  is  seeking 
comment  from  interested  parties  on  the 
clarity  and  utility  of  the  proposed  GL 
under  the  SUPPLEMENTARY  INFORMATION 
heading.  The  NRC  will  consider  the 
comments  received  in  its  final 
evaluation  of  the  proposed  GL. 

This  Federal  Register  notice  is 
available  through  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  under 
accession  number  ML031270171. 
DATES:  Comment  period  expires  Jidy  14, 
2003.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
caimot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regidatory  Commission,  Mail 
Stop  T6-D59,  Washington,  DC  20555- 
0001,  and  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  NRC  Headquarters,  11545 
Rockville  Pike  (Room  T-6D59), 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Klein  at  (301)  415-4030  or  by  E-mail  to 
pai@nir.gov. 
SUPPLEMENTARY  INFORMATION: 

NRC  Generic  Letter  2003-XX: 
Requirements  for  Steam  Generator 
Tube  Inspections 

Addressees 

All  holders  of  operating  licenses  for 
pressurized-water  reactors  (PWRs), 
except  those  who  have  permanently 
ceased  operations  and  have  certified 
that  fuel  has  been  permanently  removed 
from  the  reactor  vessel. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to 

(1)  Advise  addressees  that  the  NRC's 
interpretation  of  the  technical  * 
specification  (TS)  requirements  in 
conjunction  with  10  CFR  part  50, 
Appendix  B,  raises  questions  whether 
certain  licensee  steam  generator  (SG) 
tube  inspection  practices  ensure 
compliance  with  these  requirements, 

(2)  Request  that  addressees  submit  a 
description  of  the  tube  inspections 
performed  at  their  plants,  including  an 
assessment  of  whether  these  inspections 


ensure  compliance  with  the 
requirements  contained  in  their  TS  in 
conjunction  with  10  CFR  part  50, 
Appendix  B, 

(3)  Request  that  addressees  that 
conclude  they  are  not  in  compliance 
with  the  SG  tube  inspection 
requirements  contained  in  their  TS  in 
conjunction  with  10  CFR  part  50, 
Appendix  B,  propose  plans  for  coming 
into  compliance  with  these 
requirements,  and 

(4)  Request  that  addressees  submit  a 
safety  assessment  that  addresses  any 
differences  from  the  NRC's  position 
regarding  the  requirements  of  the  TS  in 
conjunction  with  10  CFR  part  50, 
Appendix  B. 

Backffvund 

Steam  generator  tubes  function  as  an 
integral  part  of  the  reactor  coolant 
pressure  boundary  (RCIJ^)  and,  in 
addition,  serve  to  isolate  radiological 
fission  products  in  the  primary  coolant 
from  the  secondary  coolant  and  the 
environment.  For  the  purposes  of  this 
generic  letter,  tube  integrity  means  that 
the  tubes  are  capable  of  performing 
these  fimctions  in  accordance  with  the 
plant  licensing  basis,  including 
applicable  regulatory  requirements. 

Tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  establishes  the 
fundamental  regulatory  requirements 
with  respect  to  the  integrity  of  the  SG 
tubing.  Specifically,  the  general  design 
criteria  (GDC)  in  Appendix  A  to  10  CFR 
part  50  state  that  Uie  RCPB  shall  be 
"designed,  fabricated,  erected,  and 
tested  so  as  to  have  an  extremely  low 
probability  of  abnormal  leakage  *  *  * 
and  of  gross  rupture"  (GDC  14), 
"designed,  fabricated,  erected,  and 
tested  to  the  highest  quality  standards 
practical"  (GDC  30),  and  "designed  to 
permit  periodic  inspection  and  testing 
*   *  *  to  assess  *  *   *  structural  and 
leaktight  integrity"  (GDC  32).  (There  are 
similar  requirements  in  the  licensing 
basis  for  plants  licensed  prior  to  10  CFR 
part  50,  Appendix  A.) 

Given  the  importance  of  SG  tube 
integrity,  ail  cxurent  PWR  licensees  have 
TS  governing  the  surveillance  of  SG 
tubes.  These  TS  typically  do  not 
prescribe  non-destructive  test  methods 
for  conducting  tube  inspections  or 
specify  where  a  particular  methodology 
should  be  used.  For  example,  current  "TS 
may  employ  the  following  or  similar 
nonspecific  language: 

Tube  inspection  for  tubes  selected  in 
accordance  with  Table  [xxxx]  means  an 
inspection  of  the  steam  generator  tube  from  . 
•the  point  of  entry  (hot  leg  side)  completely 
around  the  U-bend  to  the  top  support  of  the 
cold  leg,  excluding  sleeved  areas. 
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The  surveillance  requirements  do, 
however,  specify  acceptance  limits  for 
SG  tubes  {often  called  plugging  or  repair 
limits).  The  surveillance  requirements 
seek  to  ensure  that  enough  information 
is  obtained  about  imperfections  (f]aws) 
in  the  tubes  to  determine  if  TS  plugging 
limits  are  being  met.  Tube  imperfections 
are  defined  in  the  TS  and  include 
circumferential  and  axial  cracks. 

SG  tube  inspections  are  also  subject  to 
the  quality  assurance  requirements  of  10 
CFR  part  50,  Appendix  B.  Specifically, 
SG  tube  inspections  must  be  performed 
in  accordance  with  Criterion  IX  of  10 
CFR  part  50,  Appendix  B,  which 
requires  that  "measures  shall  be 
established  to  assure  that  special 
processes,  including  welding,  heat 
treating,  and  nondestructive  testing,  are 
controlled  and  accomplished  by 
qualified  personnel  using  qualified 
procedures  in  accordance  with 
applicable  code^  standards, 
specifications,  criteria,  and  other  special 
requirements." 

Licensees  currently  employ  an  eddy 
current  test  bobbin  probe,  at  least,  to 
inspect  the  entire  length  of  tubing 
required  by  the  TS.  The  bobbin  probe  is 
a  high-speed  probe  which  the  industry 
has  demonstrated  to  be  qualified  for  and 
capable  of  detecting  volumetric  flaws 
and  axially  oriented  cracks  in  the 
absence  of  significant  masking  signals. 
Masking  signals  may  be  produced  by 
tube  geometry  variations  or 
irregularities  along  the  tube  axis  (such 
as  small-radius  U-bends,  dents  and 
dings,  and  expansion  tremsitions)  or  by 
tube  siu-face  irregularities.  Masking 
signals  can  also  be  produced  by  deposits 
on  the  tube  surface,  adjacent  support 
structiu-es  (such  as  the  tubesheet),  probe 
wobble,  cold  working,  permeability 
variations,  or  electrical  noise. 

While  the  bobbin  probe  generally 
provides  an  effective  means  of  SG  tube 
inspection  over  much  of  the  tube  length, 
experience  has  shown  that  the  bobbin 
probe  may  not  be  effective  at  locations 
where  significant  masking  signals  are 
present.  In  addition,  the  bobbin  probe 
generally  cannot  detect  circumferential 
cracks.  Circumferential  cracks  can  occm- 
at  locations  of  high  axial  stress  [e.g., 
small-radius  U-bends  and  the  tubesheet 
expansion  region^. 

Plant  TS  for  virtually  all  PWRs 
require  inspection  of  the  entire  length  of 
hot  leg  tubing  within  the  tubesheet. 
With  some  exceptions  where  specified 
in  the  plant  TS,  the  acceptance  limits 
(plugging  limits)  for  these  inspections 
apply  to  all  imperfections  along  the  full 
length  of  the  tube  in  the  tubesheet  on 
the  hot  leg  side,  including  axial  and 
circumferential  cracks.  Criterion  IX, 
"Control  of  Special  Processes,"  of  10 


CFR  part  50,  Appendix  B,  requires  in 
part  that  nondestructive  testing  is  to  be 
accomplished  by  qualified  personnel 
using  qualified  procedures  in 
accordance  with  applicable  criteria.  The 
bobbin  probe  has  not  been  qualified  for 
and  is  not  capable  of  reliably  detecting 
axial  or  circumferential  cracks  in  the 
expanded  region  of  tubing  inside  the 
tubesheet;  however,  specialized  probes 
are  available  which  have  been  qualified 
for  this  application. 

As  a  result  of  these  limitations,  the 
industry  practice  is  to  supplement  the 
bobbin  probe  inspection  with 
inspections  by  specialized  probes,  such 
as  the  rotating  pancake  coil  or  plus 
point  probe,  that  are  qualified  for  and 
capable  of  detecting  degradation  that  is 
not  detectable  with  the  bobbin  probe. 
However,  inspecting  tubes  with  these 
specialized  probes  is  slower  than  with 
the  bobbin  probe.  Therefore,  these  slow- 
speed  probes  are  typically  not  applied 
over  the  entire  length  of  a  tube  that  is 
subject  to  inspection,  but  only  at  tube 
locations  where  degradation  which 
cannot  be  detected  with  the  bobbin 
probe  (e.g.,  circumferential  cracks,  axial 
cracks  in  U-bends  and  expansion 
transitions)  is  known  to  be  present  or 
considered  to  have  a  potential  to  occur. 
This  practice  involves  a  degree  of 
engineering  judgment  to  determine  the 
locations  in  which  potential  degradation 
mechanisms  may  exist  that  could  lead 
to  degradation  that  is  not  detectable 
using  a  bobbin  probe.  The  EPRI  Steam 
Generator  Examination  Guidelines 
provide  guidance  on  assessing  the 
potential  for  degradation  to  occur  at 
various  locations. 

In  2002,  the  staff  learned  of  several 
instances  in  which  licensees  were  not 
fully  implementing  inspection  methods 
capable  of  detecting  circumferentially 
oriented  cracks  at  all  locations  where 
the  potential  for  such  cracks  exists  and 
where,  based  on  available  evidence, 
there  is  reason  to  believe  such  cracks 
may  be  present.  These  licensees  were 
conducting  full-length  bobbin  probe 
inspections  of  the  tubes,  and  were 
performing  additional  inspections  using 
specialized  probes  to  inspect  for  axial 
and  circumferential  cracks  at  certain 
locations,  including  the  tube  expansion 
transitions^near  the  top  of  the  tubesheet. 
The  licensees  conducted  the  specialized 
probe  inspections  at  the  tube  expansion 
transitions  in  an  area  that  extended  from 
2  inches  above  the  top  of  the  tubesheet 
to  about  5  inches  below  the  top  of  the 
tubesheet.  At  several  facilities, 
circumferential  cracks  were  identified  at 
tube  expansion  transitions,  as  well  as 
below  the  transitions  near  the  bottom  of 
the  zone  being  inspected.  These  results 
indicate  a  potential  for  circimiferential 


cracks  to  exist  in  the  tubing  below  the 
zone  inspected  with  the  specialized 
probe.  However,  each  licensee  also 
performed  an  analysis  indicating  that 
circumferential  cracks  below  the  zone 
being  inspected  would  not  be 
detrimental  to  tube  structural  and 
leakage  integrity.  These  licensees 
concluded,  therefore,  that  inspections 
for  circumferential  cracks  with  the 
specialized  probe  were  imnecessary 
below  the  zone  already  inspected  with 
the  probe.  These  analyses  had  not  been 
provided  to  the  NRC  staff. 

The  staff  became  aware  of  these 
activities  during  the  licensees'  SG 
inspections  conducted  during  refueling 
outages  and  asked  the  licensees  to 
submit  TS  amendment  requests  or  safety 
analyses  to  obtaia  NRC  approval  of  their 
inspection  approaches.  The  staff 
reviewed  the  resulting  submittals  on  a 
one-cycle  basis  before  the  plants 
restarted.  Subsequent  to  these  plant- 
specific  actions,  the  staff  evaluated  the 
appropriate  method  to  interact  with 
licensees  on  this  issue.  Given  the 
potentially  generic  natiare  of  the  issue, 
the  staff  decided  to  communicate  this 
issue  to  addressees  through  issuance  of 
this  generic  letter. 

Discussion 

In  the  aforementioned  instances,  tube 
inspections  with  a  specialized  probe 
near  the  top  of  the  tubesheet  clearly 
indicated  the  potential  for 
circumferential  cracks  to  occur  deeper 
into  the  tubesheet  beyond  the  region 
inspected  with  the  specialized  probes. 
In  each  instance  the  licensee  was  aware 
of  the  potential  for  such  cracks  to  exist 
deeper  into  the  tubesheet,  but  the 
licensee  did  not  employ  techniques 
qualified  for  detecting  such  cracks  based 
on  the  licensee's  analysis  that  such 
cracks  did  not  have  safety  implications. 

The  staff  acknowledges  that  there  may 
be  circumstances  imder  which  certain 
flaws  at  certain  locations  may  not  pose 
a  safety  concern.  However,  it  is  the 
staffs  position  that  pending  the 
submission  of  a  license  amendment 
request  clarifying  the  acceptability  of  a 
more  limited  inspection  approach, 
licensees  are  required  under  existing 
requirements  (TS  in  conjunction  with 
10  CFR  part  50,  Appendix  B)  to  employ 
inspection  techniques  capable  of 
detecting  all  flaw  types  which  may 
potentially  be  present  at  locations 
which  are  required  to  be  inspected 
pursuant  to  the  TS.  The  staff  is 
concerned  that  in  instances  similar  to 
those  cited  above,  failure  to  expand  the 
scope  of  the  specialized  probe 
inspection  deeper  into  the  tubesheet  to 
detect  cracks  likely  to  be  present  poses 
a  potential  compliance  issue  with 
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respect  to  the  plant  TS  in  conjunction 
with  10  CFR  part  50,  Appendix  B. 

In  addition,  the  staff  notes  that  not 
inspecting  for  cracks  with  qualified 
procedures  in  the  lower  regions  of  the 
tubesheet  would  allow  any  such  cracks 
to  remain  in  place.  However,  n^ost  plant 
TS  state  that  only  tubes  with 
imperfections  less  than  40  percent  of  the 
nominal  tube  wall  thickness  are 
acceptable  for  continued  service  (there 
are  exceptions  specified  in  some  plant 
TS).  While  it  is  not  known  whether  any 
such  cracks  actually  exist,  the  staff  notes 
that  the  acceptance  or  plugging  limit  for 
SG  tube  inspections  is  a  specific 
technical  specification  limit  that  can 
only  be  changed  through  the  license 
amendment  process. 

Also,  for  the  instances  cited  above, 
the  safety  basis  developed  by  the 
licensees  for  not  expanding  the  scope  of 
the  specialized  probe  inspection  beyond 
a  specific  distance  (x-inches)  into  the 
tubesheet  was  that  any  cracks  below 
that  distance  were  not  detrimental  to 
tube  integrity.  This  was  based  on 
analyses  indicating  that  tubes  only 
needed  a  minimiun  embedment  of  x- 
inches  into  the  tubesheet  to  exhibit 
acceptable  structiu-al  and  accident 
leakage  integrity.  These  analyses  have 
been  performed  to  demonstrate  that 
cracks  below  this  embedment  distance 
do  not  impair  SG  tube  integrity,  even  if 
these  cracks  cause  complete  severance 
of  the  tube.  According  to  plant  final 
safety  analysis  reports  (FSARs),  the  SGs 
were  designed  in  accordemce  with 
section  III  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code.  In 
accordance  with  section  III  of  the  Code, 
the  original  design  basis  pressiue 
boundary  for  the  tube-to-tubesheet  joint 
included  the  tube  and  tubesheet 
extending  down  to  and  including  the 
tube-to-tubesheet  weld.  The  criteria  of 
section  III  of  the  ASME  Code  constitute 
the  "method  of  evaluation"  for  the 
design  basis.  In  the  event  licensees  are 
using  a  different  "method  of  evaluation" 
for  assessing  the  steam  generator 
pressure  boundary,  an  evaluation  under 
10  CFR  50.59  would  determine  whether 
a  license  amendment  is  required  in 
these  cases. 

In  summary,  for  the  cases  discussed 
above,  the  TS  required  a  tube  inspection 
for  the  full  length  of  the  tube  within  the 
tubesheet  (scope),  and  the  findings  from 
this  inspection  were  required  to  be 
evaluated  against  a  repair  (plugging) 
criteria.  Neither  the  scope  nor  the  repair 
criteria  in  the  TS  contained  provisions 
for  limiting  the  inspections  through  a 
licensee  controlled  analysis. 

Based  on  these  instances,  the  NRC 
cannot  conclude  that  addressees  that  are 
using  such  an  approach  remain  in 


compliance  with  their  TS  in 
conjunction  with  Criterion  IX  of  10  CFR 
part  50,  Appendix  B  wdth  regard  to  the 
inspections  they  are  performing.  This 
concern  stems,  in  part,  fi-om  the 
experience  with  some  addressees 
relying  on  licensee  controlled  analyses 
to  limit  the  scope  and  therefore  the 
repair  or  plugging  of  defective  SG  tubes 
contrary  to  the  requirements  in  the  TS 
in  conjimction  with  Criterion  EX  of  10 
CFR  part  50,  Appendix  B,  which 
contains  no  provisions  for  limiting  the 
inspections  in  this  manner.  It  is  the 
staffs  position  that  pending  a  license 
amendment  clarifying  the  inspection 
approach  to  be  followed,  licensees  are 
required  to  employ  inspection  methods 
capable  of  detecting  all  flaw  types 
which  may  potentially  be  present  at 
locations  which  are  required  to  be 
inspected  pursuant  to  the  TS,  as  set 
forth  above. 

Based  on  these  staff  concerns,  the 
NRC  is  issuing  this  generic  letter, 
consistent  with  the  requirements  in  10 
CFR  50.54(f)  to  obtain  information 
necessary  for  the  staff  to  determine  if 
addressees  are  in  compliance  with  the 
technical  specifications  in  conjunction 
writh  10  CFR  part  50,  Appendix  B.  In 
addition,  licensees  who  have  not  been 
implementing  inspections  consistent 
vtrith  the  stag's  position  should  submit 
a  safety  assessment  that  demonstrates 
their  ability  to  ensiu'e  continued  safe 
operation  and  addresses  aiw  differences 
relative  to  the  staffs  posftion. 

For  licensees  that  caiuiot  demonstrate 
continued  compliance  with  the  TS  in 
conjunction  with  10  CFR  part  50, 
Appendix  B,  owners  group  involvement 
in  the  development  of  standard  or 
generic  approaches  to  this  issue, 
including  TS  and  associated  Bases 
wording,  could  be  helpful  from  the 
standpoint  of  minimizing  resource 
impacts  for  both  licensees  and  the  staff. 

Requested  Information 

Within  30  days  of  the  date  of  this 
generic  letter,  addressees  are  requested 
to  provide  to  the  NRC  the  following 
information: 

1.  Addressees  should  provide  a 
description  of  the  SG  tube  inspections 
performed  at  their  plant  during  the  last 
inspection.  In  addition,  addressees 
should  provide  an  assessment  of  how 
the  tube  inspections  performed  at  their 
plant  meet  die  requirements  of  the  TS 
in  conjimction  with  Criterion  IX  of  10 
CFR  part  50,  Appendix  B,  if  they  are  not 
using  SG  tube  inspection  methods  with 
capabilities  consistent  with  the  NRC's 
position.  This  assessment  should  also 
address  whether  the  tube  inspection 
practices  ensured  that  the  tube  plugging 
or  repair  limits  vtcere  implemented  for 


the  entire  length  of  tubing  required  to  be 
inspected  per  the  TS  (i.e.,  discuss 
whether  the  techniques  employed 
during  the  tube  inspections  ensured 
flaws  could  be  detected  such  that  the 
plugging  or  repair  limits  could  be 
implemented). 

2.  If  addresses  conclude  that  full 
compliance  with  the  TS  in  conjunction 
with  Criterion  IX  of  10  CFR  part  50, " 
Appendix  B,  requires  corrective  actions 
to  be  taken,  they  should  discuss  their 
proposed  corrective  actions  (e.g., 
changing  inspection  practices  consistent 
with  the  NRC's  position,  or  submitting 

a  TS  amendment  request  with  the 
associated  safety  basis  for  limiting  the 
inspections).  If  addressees  choose  to 
change  their  TS.  the  staff  has  included 
in  Attachment  1  suggested  changes  to 
the  TS  definitions  for  a  tube  inspection 
and  for  plugging  limits  to  show  what 
may  be  acceptable  to  the  staff  in  cases 
where  the  extent  of  the  inspection  in  the 
tubesheet  region  is  limited. 

3.  For  plants  where  SG  tube 
inspections  have  not  been  or  are  not 
being  performed  consistent  with  the 
NRC's  position  on  the  requirements 
contained  in  the  TS  in  conjiuiction  with 
Criterion  IX  of  10  CFR  part  50, 
Appendix  B,  the  licensee  should  submit 
a  safety  assessment  that  addresses  any 
differences  relative  to  the  NRC's 
position  (i.e.,  submit  the  safety  basis  for 
not  employing  inspection  methods 
capable  of  detecting  specific  flaw  types 
at  specific  locations  where  these  flaw 
types  may  potentially  occur  and  where 
a  tube  inspection  is  required  by  the  TS), 
and  include  an  evaluation  of  whether 
this  safety  assessment  constitutes  a 
change  to  the  "method  of  evaluation" 
(as  defined  in  10  CFR  50.59)  for 
establishing  the  structural  and  leakage 
integrity  of  the  joint.  Licensees  should 
also  determine  whether  a  license 
amendment  is  necessary  pursuant  to  10 
CFR  50.59. 

Required  Response 

]n  accordance  wjth  10  CFR  50.54(f), 
addressees  are  required  to  submit 
written  responses  to  this  generic  letter. 
Two  options  are  available: 

(a)  Addressees  may  choose  to  submit 
written  responses  providing  the 
information  requested  above  within  the 
requested  time  period. 

(b)  Addressees  who  cannot  meet  the 
requested  completion  date  are  required 
to  notify  the  NRC  in  writing  as  soon  as 
possible  but  no  later  than  30  days  from 
the  date  of  this  generic  letter.  The 
responses  must  address  any  alternative 
course  of  action  proposed,  including  the 
basis  for  the  acceptability  of  the 
proposed  alternative  course  of  action, 
the  basis  for  finding  that  the  SGs  remain 
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operable,  and  the  schedule  when  die 
requested  information  will  be 
submitted. 

The  required  written  response  should 
be  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Document  Control  Desk,  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  under  oath  or  affirmation  under 
the  provisions  of  section  182a  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  50.54(f).  In  addition,  submit 
a  copy  of  the  response  to  the 
appropriate  regional  administrator. 

Reasons  for  Requested  Information 

This  generic  letter  requests  that 
addressees  submit  information.  The 
requested  information  will  enable  the 
NRC  staff  to  make  a  determination  as  to 
whether  licensees  are  implementing  SG 
tube  inspections  in  accordance  with 
applicable  requirements.  In  cases  where 
licensees  are  not  implementing 
inspections  in  such  a  maimer,  the 
requested  information  will  allow  the 
staff  to  make  a  determination  as  to  the 
adequacy  of  the  licensee's  inspection 
program  and  compliance  of  the 
licensee's  program  relative  to  existing 
requirements  (the  plant  TS  in 
conjunction  with  10  CFH  part  50, 
Appendix  B). 

Backfit  Discussion 

Under  the  provisions  of  section  182a 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  10  CFR  50.54(f),  this 
generic  letter  transmits  an  information 
request  for  the  piu-pose  of  verifying 
compliance  with  applicable  existing 
requirements.  Specifically,  the 
requested  information  will  enable  the 
NRC  staff  to  determine  whether 
applicable  requirements  (plant  TS  in 
conjunction  with  10  CFR  part  50, 
Appendix  B)  are  being  met.  No  backfit 
is  either  intended  or  approved  in  the 
context  of  issuance  of  this  generic  letter. 
Therefore,  the  staff  has  not  performed  a 
backfit  analysis. 

Federcd  Register  Notification 

To  be  done  after  the  public  comment 
period. 

Paperwork  Reduction  Act  Statement 

This  generic  letter  contains 
information  collections  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.].  These 
information  collections  were  approved 
by  the  Office  of  Management  and 
Budget  (0MB),  control  number  3150- 
0011,  which  expires  on  January  31, 
2004. 

The  burden  to  the  public  for  these 
information  collections  is  estimated  to 
average  60  hoiu-s  per  response. 


including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the  collection 
of  information  contained  in  the  generic 
letter  and  on  the  following  issues: 

(1)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  and  will  the  information  have 
practical  utility? 

(2)  Is  the  estimate  of  burden  accurate? 

(3)  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

(4)  How  can  the  bm-den  of  the 
collection  of  information  be  minimized? 
Can  automated  collection  techniques  be 
used? 

Send  comments  regarding  this  burden 
estimate  or  on  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  E6),  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  to 
INFOCOLLECTS@nTC.gov:  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202  (3150- 
0011),  Office  of  Management  and 
Budget,  Was^^gton,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

If  you  have  any  questions  about  this 
matter,  please  contact  one  of  the  persons 
listed  below  or  the  appropriate  Office  of 
Nuclear  Reactor  Regulation  (NRR) 
project  manager. 

Attachments:  1.  Sample  Changes  to  the  TS 
for  Plants  Limiting  Inspections  in  the 
Tubesheet  Region 

Attachment  1 

Sample  Changes  to  the  TS  for  Plants  Limiting 
Inspections  in  the  Tubesheet  Region 

Plugging  Limit  means  the  imperfection 
depth  at  or  beyond  which  the  tube  shall  be 
removed  from  service  and  is  equal  to  40%  of 
the  nominal  tube  wall  thickness.  All  tubes 
with  degradation  in  the  portion  of  the  tube 
from  x-inches  below  the  bottom  of  the 
expansion  transition  or  the  top  of  the 
tubesheet  to  the  bottom  of  the  expansion 
transition  or  the  top  of  the  tubesheet, 
whichever  is  Icwer,  shall  be  removed  from 
service. 

Tube  Inspection  means  an  inspection  of 
the  steam  generator  tube  from  x-inches  below 
the  hot-leg  expansion  transition  or  the  top  of 


tubesheet,  whichever  is  lower,  completely 
around  the  U-bend  to  the  top  support  of  the 
cold  leg. 

Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet  at 
the  NRC  Web  site,  http://www.nrc.gov/NRC/ 
ADAMS/ index.litml.  If  you  do  not  have 
access  to  ADAMS  or  if  you  have  problems  in 
accessing  the  documents  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
reference  staff  at  1-800-397-4209  or  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  in  Rockville,  Maryland,  this  8th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Beckner, 
Program  Director,  Operating  Reactor 
Improvements,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  03-11960  Filed  5-13-03;  8:45  am] 
BHJJNGCOOE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Rule  lla-3  [17  CFR  270.11a-3]  SEC 
File  No.  270-321  OMB  Control  No. 
3235-0358. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501-3520],  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
simunarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Rule  lla-3  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.11a- 
3]  is  an  exemptive  rule  that  permits 
open-end  investment  companies 
("funds"),  other  than  insurance 
company  separate  accounts,  and  funds' 
principal  underwriters,  to  make  certain 
exchange  oners  to  fund  shareholders 
and  shareholders  of  other  funds  in  the 
same  group  of  investment  companies. 
The  rule  requires  a  fund,  among  other 
things,  (i)  to  disclose  in  its  prospectus 
and  advertising  literature  the  amount  of 
any  administrative  or  redemption  fee 
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imposed  on  an  exchange  transaction,  (ii) 
if  the  fund  imposes  an  administrative 
fee  on  exchange  transactions,  other  than 
a  nominal  one,  to  maintain  and  preserve 
records  with  respect  to  the  actual  costs 
incurred  in  connection  with  exchanges 
for  at  least  six  years,  and  (iii)  give  the 
fund's  shareholders  a  sixty  day  notice  of 
a  termination  of  an  exchange  offer  or 
any  material  amendment  to  the  terms  of 
an  exchange  offer  (unless  the  only 
material  effect  of  an  amendment  is  to 
reduce  or  eliminate  an  administrative 
fee,  sales  load  or  redemption  fee  payable 
at  the  time  of  an  exchange). 

The  rule's  requirements  are  designed 
to  protect  investors  against  abuses 
associated  with  exchange  offers,  provide 
fund  shareholders  with  information 
necessary  to  evaluate  exchange  offers 
and  certain  material  changes  in  the 
terms  of  exchange  offers,  and  enable  the 
Commission  staff  to  monitor  funds'  use 
of  administrative  fees  charged  in 
connection  with  exchange  transactions. 

There  are  approximately  3,075  funds 
registered  with  the  Commission  as  of 
December  31,  2002.  The  staff  estimates 
that  one-quarter  of  these  funds  imposes 
a  non-nominal  administrative  fee  on 
exchange  transactions,  and  that  the 
recordkeeping  requirement  of  the  rule 
requires  approximately  one  hour 
annually  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fund,  for  a 
total  of  768.75  hours  for  all  funds  (at  a 
total  annual  cost  of  $12,300).  The  staff 
estimates  that  one-quarter  of  the  3,075 
fimds  terminates  an  exchange  offer  or 
makes  a  material  change  to  its  terms 
once  each  year,  and  that  the  notice 
requirement  of  the  rule  requires 
approximately  one  hour  of  professional 
time  (at  an  estimated  $60  per  hour)  and 
two  hours  of  clerical  time  (at  an 
estimated  $16  per  hour)  per  fund,  for  a 
total  of  approximately  2306.25  hours  for 
all  funds  (at  a  total  annual  cost  of 
$70,725).  The  burdens  associated  with 
the  disclosure  requirement  of  the  rule 
are  accounted  for  in  the  burdens 
associated  with  the  Form  N-IA 
registration  statement  for  funds. 

The  estimate  of  average  burden  hours 
ispnade  solely  for  the  piu^oses  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currenUy  valid  control 
number. 

Written  comments  are  requested  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
p^ormance  of  the  functions  of  the 
Cctamiission,  including  whether  the 


information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  biu-den[s]  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  vmting  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Mail  Stop  0-4, 
450  5th  Street,  NW.,  Washington.  DC 
20549. 

Dated:  May  7,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11993  Filed  5-13-03;  8:45  am] 

BILLING  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Regulation  C;  OMB  Control  No.  3235- 

0074;  SEC  File  No.  270-068. 
Form  SB-1;  OMB  Conti-ol  No.  3235- 

0423;  SEC  File  No.  270-374. 
Notice  is  hereby  given  that  piu-suant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  die  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  Budget  fpr  extension 
and  approval. 

Regulation  C  provides  standard 
instructions  to  guide  persons  when 
ffling  registration  statements  under  the 
Securities  Act  of  1933.  The  information 
collected  is  intended  to  ensure  the 
adequacy  of  information  available  to 
investors  in  the  registration  of 
securities.  Regulation  C  is  assigned  one 
burden  hour  for  administrative 
convenience  because  the  regulation 
simply  prescribes  the  disclosure  that 
must  appear  in  other  filings  Under  the 
federal  seciirities  laws. 


Small  Business  issuers  use  Form  SB- 
1 ,  as  defined  in  Rule  405  of  the 
Securities  Act  of  1933  ("Securities  Act") 
to  register  up  to  $10  million  of  securities 
to  be  sold  for  cash,  if  they  have  not 
registered  more  than  $10  million  in 
securities  offerings  in  any  continuous 
12-month  period,  including  the 
transaction  being  registered.  The 
information  to  be  collected  is  intended 
to  ensure  the  adequacy  of  information 
available  to  investors  in  the  registration 
of  securities  and  assures  public 
availability.  Approximately  17 
respondents  filed  Form  SB-1  during  the 
last  fiscal  year  at  an  estimated  177  hours 
per  response  for  a  total  annual  burden 
of  12,036  hours.  It  is  estimated  that  25% 
of  the  total  burden  (3,009  hours)  is 
prepared  by  the  company. 

Written  conmients  are  invited  on:  (a) 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information  collection  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate  ' 
Executive  Director/CIO.  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  fifth  Street, 
NW.,  Washington,  DC  20549. 

Dated:  May  7,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-11997  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27676]    - 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

May  8,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promidgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
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application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration{s) 
should  submit  their  views  in  writing  by 
June  2,  2003,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  2,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

UniSource  Energy  Corporation  (70- 
10116) 

UniSource  Energy  Corporation 
("UniSource  Energy"),  One  South 
Church  Avenue,  Suite  100,  Tucson, 
Arizona  85701,  an  Arizona  corporation 
and  a  public  utility  holding  company 
claiming  exemption  from  registration 
under  section  3(a)(1)  of  the  Act  xmder 
rule  2  and  from  all  other  provisions  of 
the  Act  excepi  section  9(a)(2),  has  filed 
an  application  ("Application")  for  an 
order  under  sections  9(a)(2)  and  10  of 
the  Act  authorizing  the  proposed 
acquisition  of  the  operating  electric  and 
gas  utility  properties  ("Assets")  of 
Citizens  Communications  Company 
("Citizens")  that  are  located  in  Arizona 
(the  "Transaction").  UniSource  also 
requests  an  order  under  section  3(a)(1) 
of  the  Act  declaring  it  exempt  it  fi'om  all 
provisions  of  the  Act,  except  section 
9(a)(2),  following  the  consummation  of 
the  proposed  Transaction. 

UniSource  proposes  alternative 
structures  for  the  acquisition  of  the 
Assets.  UniSource  may  combine  the 
Assets  in  one  new  utility  company  or 
keep  the  Assets  separate  in  two  different 
utility  companies  ("New  Utility 
Companies").  The  New  Utility 
Companies  will  be  incorporated  under 
Arizona  law.  UniSource  will  either 
acquire  and  hold  the  common  stock  of 
the  New  Utility  Companies  directly,  or 
alternatively,  as  direct  subsidiaries  of  a 
newly  formed  Arizona  corporation 
("HoldCo")  that  will  be  a  direct 


subsidiary  of  UniSource  (referred  to  as 
the  "HoldCo  Structure").  In  the  event 
that  the  HoldCo  Structure  is  employed, 
it  is  requested  that  HoldCo  be  deemed 
to  be  an  additional  applicant  in  this 
proceeding  and  that  the  Commission's 
order  granting  UniSource  an  exemption 
under  section  3(a)(1)  of  the  Act  also 
grant  HoldCo  an  exemption. 

UniSource  Energy  owns  substantially 
all  of  the  issued  emd  outstanding 
common  stock  of  Tucson  Electric  Power 
Company  ("TEP"),  an  Arizona 
corporation,  which  provides  electric 
utility  service  to  over  355,000  customers 
in  a  1,155  square-mile  area  of 
southeastern  Arizona  having  a 
population  of  approximately  891 ,000, 
and  two  direct  nonutility  subsidiaries, 
Millennixmi  Energy  Holdings,  Inc. 
("Millennium")  and  UniSource  Energy 
Development  Company  ("UED").  In 
2002,  TEP,  UniSource's  predominant 
subsidiary,  accoimted  for  approximately 
94%  of  UniSource  Energy's  total 
consolidated  assets  and  more  than  99% 
of  UniSource  Energy's  operating 
revenues.  TEP's  retail  service  area 
includes  the  City  of  Tucson  and 
adjoining  areas  of  Pima  County.  TEP 
also  supplies  the  power  requirements  of 
a  military  base  that  is  located  in  Cochise 
County,  to  the  east  of  Tucson,  and  sells 
electricity  at  wholesale  to  other  utilities 
and  powpr  marketing  entities  in  the 
western  U.S.  UniSource  Energy  states 
that  in  the  three-year  period  of  2000 
through  2002,  not  more  than  4%  of 
TEP's  total  operating  revenues  were 
derived  from  wholesale  sales  outside  of 
Arizona.  As  of  December  31,  2002,  TEP 
owned  or  leased  2,002  MW  of  net 
generating  capability.  UniSource  Energy 
itself  does  not  engage  in  any  business 
activities  or  have  any  material  assets, 
other  than  the  stock  of  its  subsidiaries. 

TEP  has  five  direct,  wholly-owned, 
nonutility  subsidiaries,  as  follows: 
Escavada  Company,  which  is  engaged  in 
the  business  of  maintaining 
miscellaneous  assets  and  property;  San 
Carlos  Resources,  Inc.,  which  holds 
legal  title  to  Unit  No.  2  of  the 
Springerville  Generating  Station,  and  is 
the  lessee,  jointly  and  severeilly  with 
TEP,  of  an  undivided  one-half  interest 
in  certain  facilities  shared  in  common 
between  Unit  No.  1  and  Unit  No.  2  of 
the  Springerville  Generating  Station; 
Sierrita  Resources,  Inc.,  which  holds 
investments  in  financial  assets;  Tucson 
Resources,  Inc.,  which  also  holds 
investments  in  financial  assets;  and 
Tucsonel  Inc.,  which  holds  an 
undivided  interest  in  the  Springerville 
Generating  Station  coal-handling 
facility.  TEP  also  holds  minority 
interests  in  entities  that  provide  demand 
side  and  energy  management  services 


and  engage  in  development  activities 
relating  to  technologies  that  provide 
pricing  and  other  related  services  to 
consumers  for  a  wide  variety  of 
products,  including  utility  services. 

TEP  is  subject  to  regulation  by  the 
Arizona  Corporation  Commission 
("ACC")  with  respect  to  retail  electric 
rates,  the  issuance  of  securities,  affiliate 
transactions,  the  maintenance  of  books 
and  records,  and  other  matters  and  by 
the  Federal  Energy  Regulatory 
Commission  ("FERC")  with  respect  to 
wholesale  electric  rates  and  electric 
transmission  service. 

For  the  twelve  months  ended 
December  31,  2002,  UniSource  Energy 
reported  consolidated  operating 
revenues  of  $856  million,  more  than 
98%  of  which  were  derived  fi'om  retail 
and  wholesale  sales  of  electricity  and 
related  transmission  and  distribution 
services.  At  December  31,  2002, 
UniSource  Energy  had  $2.7  billion  in 
total  assets,  including  total  net  utility 
plant  of  $1.7  billion. 

As  of  March  4,  2003,  UniSovirce 
Energy  had  issued  and  outstanding 
33,583,182  shares  of  common  stock,  no 
par  value,  which  are  listed  and  traded 
on  the  New  York  Stock  Exchange  and 
the  Pacific  Exchange.  TEP  has  issued 
and  outstanding  32,139,555  shares  of 
common  stock,  no  par  value,  of  which 
32,139,434  are  held  by  UniSource 
Energy. 

Citizens,  a  Delaware  corporation, 
operates  as  an  electric  and  gas  utility  in 
Arizona  through  two  operating 
divisions.  Through  its  Arizona  Electric 
Division,  Citizens  provides  electric 
service  to  approximately  77,500 
customers  in  most  of  Mohave  County  in 
northwest  Arizona  and  in  all  of  Santa 
Cruz  County  in  southeast  Arizona 
between  TEP's  service  area  and  the  U.S.- 
Mexico border.  Through  its  Arizona  Gas 
Division,  Citizens  provides  natural  gas 
service  to  approximately  125,000 
customers  in  most  of  northern  Arizona, 
including  portions  of  Mohave,  Yavapai, 
Coconino,  Navajo,  Greenlee,  and 
Apache  Counties,  as  well  as  Santa  Cruz 
County  in  southeast  Arizona.  Citizens 
owns  generating  units  in  Arizona  having 
a  total  capacity  of  about  47  MW. 
Citizens'  Arizona  electric  transmission 
and  distribution  system  consists  of 
approximately  56  circuit-miles  of  115 
kV  transmission  lines,  229  circuit-miles 
of  69  kV  transmission  lines,  and  3,116 
circuit-miles  of  underground  and 
overhead  distribution  lines.  Citizens 
also  owns  38  substations  having  a  total 
installed  transformer  capacity  of 
1,077,300  kVA.  Citizens'  Arizona  gas 
transmission  and  distribution  system 
consists  of  approximately  168  miles  of 
steel  transmission  mains,  2,459  miles  of 


steel  and  plastic  distribution  mains,  and 
127,015  customer  service  lines. 

Citizens  is  subject  to  regulation  in 
Arizona  by  the  ACC  with  respect  to 
retail  electric  and  gas  rates,  the  issuance 
of  securities,  affiliate  transactions,  the 
maintenance  of  books  and  records,  and 
other  matters  and  by  the  FERC  with 
respect  to  wholesale  power  sales  and 
interstate  transmission  service. 

Citizens  and  UniSource  Energy  have 
entered  into  separate  Asset  Purchase 
Agreements,  each  dated  October  29, 
2002,  relating  to  the  purchase  of 
Citizens'  electric  and  gas  utility 
businesses  in  Arizona.  Under  the  terms 
of  the  Asset  Purchase  Agreement 
relating  to  Citizens'  electric  utility 
business.  Citizens  has  agreed  to  sell  and 
UniSource  Energy  has  agreed  to 
purchase  all  of  the  assets  (subject  to 
ceotain  stated  exceptions)  used  by 
Citizens  in  connection  with  or 
otherwise  necessary  for  the  conduct  of 
its  electric  utility  business  in  Arizona 
(the  "Electric  Assets").  Under  the  terms 
of  the  Asset  Purchase  Agreement 
relating  to  Citizens'  gas  utility  business. 
Citizens  has  agreed  to  sell  and 
UniSource  Energy  has  agreed  to 
purchase  all  of  the  assets  (subject  to 
certain  stated  exceptions)  used  by 
Citizens  in  coimection  with  or 
otherwise  necessary  for  the  conduct  of 
its  gas  utility  business  in  Arizona  (the 
"Gas  Assets"). 

UniSource  Energy  has  agreed  to  pay 
Citizens  $92  million  in  cash  for  the 
Electric  Assets  and  $138  million  in  cash 
for  the  Gas  Assets,  subject  in  each  case 
to  adjustment  based  on  the  date  on 
which  the  Transaction  closes  and  on  the 
amount  of  certain  assets  and  liabilities 
associated  with  the  Assets  at  the  time  of 
closing.  In  addition,  the  base  price  for 
the  Electric  Assets  and  the  Gas  Assets 
will  be  reduced  by  $10  million  in  the 
aggregate  if  the  Transaction  closes  by 
July  28,  2003.  However,  whether  or  not 
the  Transaction  closes  by  July  28,  2003, 
UniSource  Energy  has  agreed  to  reduce 
rate  base  for  the  Gas  Assets  by  $10 
million.  UniSource  Energy  will  not 
assume  Citizens'  obligations  under 
existing  industrial  development  revenue 
bonds  that  were  issued  to  finance 
portions  of  the  purchased  assets. 
Citizens  will  remain  liable  on  these 
obligations. 

Under  the  Asset  Purchase 
Agreements,  UniSource  Energy  and 
Citizens  also  agreed  to  coordinate  the 
overall  development  of  the  positions  to 
be  taken  and  the  regulatory  actions  to  be 
requested  regarding  the  two  utility  rate 
cases  that  Citizens  has  pending  before 
the  ACC.  As  part  of  the  Joint 
Application  of  Citizens 
Commimications  Company  and 


UniSource  Energy  Corporation  to  the 
Arizona  Corporation  Commission 
("Joint  Application"),  UniSource  Energy 
is  seeking  approval  for  a  reduced  level 
of  rate  increases.  On  April  1,  2003, 
UniSource  Energy,  Citizens,  TEP  and 
the  staff  of  the  Utilities  Division  of  the 
ACC  entered  into  a  Settiement 
Agreement  ("Settlement"),  which  sets 
forth  the  agreement  and  understanding 
of  the  parties  with  respect  to  the 
settlement  of  all  issues  arising  under  the 
Joint  Application,  the  amount  of  the 
reduction  in  Citizens'  proposed  gas  rate 
increase,  UniSource  Energy's  forfeiture 
of  any  right  to  seek  recovery  of  the 
under-collected  balance  under  Citizens' 
purchase  power  and  fuel  adjustment 
clause,  and  other  matters.  ^  The 
proposed  Settlement  is  subject  to 
approval  by  the  ACC.  UniSource  Energy 
states  that  under  the  proposed 
Settlement  Citizens'  electric  and  gas 
customers  would  save  a  total  of  about 
$29  million  per  year,  as  compared  to  the 
amount  of  rate  increases  proposed  in 
Citizens'  pending  applications.  The 
proposed  Settlement  also  contains  the 
agreement  of  the  parties  with  respect  to 
UniSource  Energy's  plan  for  financing 
the  Transaction,  as  described  below. 

UniSburce  Energy  states  that  the 
Transaction  is  subject  to,  among  other 
conditions  precedent,  receipt  by  the 
parties  of  required  approvals  by  the 
ACC,  the  FERC  and  this  Commission, 
and  filing  of  pre-merger  notification 
statements  under  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976,  as 
amended,  and  expiration  or  early 
termination  of  the  statutory  waiting 
period.  The  boards  of  directors  of 
UniSource  Energy  and  Citizens  have 
each  approved  the  proposed 
Transaction.  The  Transaction  does  not 
require  shareholder  approval  by  either 
company. 

UniSource  Energy  states  that  it 
intends  to  fund  the  purchase  price 
under  the  Asset  Purchase  Agreements 
using  a  combination  of  several  sources, 
including:  (1)  Available  cash  at 
UniSource  Energy;  (2)  possibly  the 
issuance  of  new  equity  by  UniSource 
Energy;  (3)  a  loan  from  TEP;  and  (4)  debt 
issued  by  the  New  Utility  Companies  or 
HoldCo  (if  the  HoldCo  Structure  is 
utilized),  which  will  be  repaid  either 
directiy  or  indirectly  firom  the  cash 


'  Under  the  proposed  Settiement.  UniSource 
Energy  has  agreed  to  seek  an  increase  in  rates  of  the 
new  gas  utility  of  approximately  20.9%,  versus  the 
28.9%  increase  requested  by  Citizens.  In  addition, 
UniSource  Energy  has  agreed  to  forfeit  its  right  to 
seek  recovery  of  the  under-collected  balance  under 
Citizens'  electric  purchase  power  and  fuel  adjuster 
clause  (estimated  to  be  at  least  $135  million  as  of 
July  28,  2003).  As  a  result,  electric  rates  of  the  new 
electric  utility  would  increase  by  22%,  rather  than 
the  45%  increase  proposed  by  Citizens.' 


flows  of  the  New  Utility  Companies. 
The  issuance  of  new  debt  securities  by 
the  New  Utility  Companies  and  the  ioan 
fi'om  TEP  are  subject  to  approval  by  the 
ACC. 

More  specifically,  in  the  Joint 
Application,  UniSource  Energy  is 
requesting  the  authorization  of  the  ACC 
for  the  New  Utility  Companies  to:  (1) 
Issue  or  guarantee  up  to  $175  million  of 
debt  securities  for  the  purpose  of 
fimding  a  portion  of  the  purchase  price 
and  initial  working  capital  requirements 
of  the  New  Utility  Companies;  (2)  issue 
or  guarantee  additional  debt  securities 
from  time  to  time  imder  the  terms  of  a 
new  revolving  credit  agreement  that  will 
provide  ongoing  liquidity  support  to  the 
New  Utility  Companies;  (3)  enter  into 
indentures  or  security  agreements 
which  grant  liens  on  some  or  all  of  the 
properties  held  by  such  companies  to 
secure  the  debt  obligations  of  such 
companies;  and  (4)  issue  conunon  stock 
to  UniSource  Energy  (or  to  HoldCo  if  the 
HoldCa  Structure  is  used).  Additionally. 
UniSource  Energy  and  TEP  are  seeking 
authority  from  the  ACC  to  allow  TEP  to 
fimd  up  to  $50  million  of  the  aggregate 
purchase  price  through  a  loan  to 
UniSource  Energy.  Authorization  of  this 
loan  fi'om  TEP  would  provide  financing 
flexibility  to  UniSource  Energy  in  the 
event  that,  at  the  time  of  the 
consummation  of  the  Transaction, 
UniSource  Energy  is  unable  to  issue 
common  stock  on  reasonable  terms  in 
order  to  fund  the  purchase  price. 

Under  the  proposed  Settlement  filed 
with  the  ACC,  die  New  Utility 
Companies  are  expected  to  have  an 
initial  capital  structure  of  about  40% 
common  equity  and  60%  long-term 
debt.  UniSource  Energy's  objective  is  to 
capitalize  the  New  Utility  Companies  at 
a  level  that  is  consistent  with  an 
investment  grade  rating,  in  accordance 
with  current  ratings  criteria  published 
by  the  principal  rating  agencies. 
UniSource  Energy  has  agreed  that,  until 
common  equity  as  a  percentage  of  total 
capitalization  (i.e.,  common  and 
preferred  equity  and  long-term  debt, 
including  current  portion)  of  each  of  the 
New  Utility  Companies  equals  40%, 
such  company  will  not  pay  dividends  to 
UniSource  or  HoldCo,  as  the  case  may 
be,  in  an  amount  exceeding  75%  of  such 
company's  earnings.  The  $50  million 
loan  from  TEP  would  have  a  matiuity 
not  to  exceed  four  years,  woidd  be 
secured  by  a  pledge  of  100%  of  the 
common  stock  of  the  New  Utility 
Companies  or  HoldCo  (if  the  HoldCo 
Structure  is  used),  and  woidd  bear 
interest  at  383  basis  points  above  the 
yield-to-maturity  of  an  equivalent  four- 
year  U.S.  Treasury  security  as 
determined  on  the  date  of  the  loan.  The 
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Settlement  further  specifies  that  264 
basis  points  of  the  interest  income 
earned  by  TEP  on  the  TEP  loan  will  be 
recorded  as  a  deferred  credit  and  used 
to  offset  rates  in  the  future,  and  that  the 
balance  of  the  interest  income  will  be 
used  to  build  the  equity  capitalization  of 
TEP. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-11991  Filed  5-13-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47811;  File  No.  SR-CHX- 
2002-20] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to 
Automatic  Execution  of  Orders 

May  7.  2003. 

I.  Introduction 

On  July  11,  2002,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
allow  a  specialist  to  limit  his  aggregate 
auto-execution  exposure. ^  On  August 
13,  2002,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposal.-*  On 
August  27.  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.5 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  6,  2002. «  No 
comments  were  received  on  this  aspect 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  In  the  proposed  rule  change,  the  Exchange  also 
proposed  a  modified  definition  of  the  "BBO  Price" 
and  corresponding  changes  to  the  BEST  Rule  that 
would  reflect  the  modified  definition.  The 
Commission  is  not  approving  those  proposed 
changes  in  this  order. 

■*  See  letter  from  Kathleen  M.  Boege,  Associate 
General  Counsel,  CHX,  to  Nancy  J.  Sanow.  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  9,  2002 
("Amendment  No.  1"). 

^  See  letter  from  Kathleen  M.  Boege.  Assistant 
General  Counsel,  CHX,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division.  Commission,  dated  August  23, 
2002  ("Amendment  No.  2"). 

*  See  Securities  Exchange  Act  Release  No.  46436 
(August  29,  2002),  67  FR  57048. 


of  the  proposal. 7  On  April  25,  2003,  the 
Exchange  filed  Amendment  No.  3  to  the 
proposed  rule  change."  This  order 
partially  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

The  CHX  Rules  provide  for  automatic 
execution  of  orders,  i.e.,  without  manual 
intervention  by  the  CHX  specialist,  if 
certain  conditions  are  met.^  Under  the 
CHX  Rules,  each  CHX  specialist 
designates  an  "auto-execution 
threshold"  for  each  issue.'"  The  auto- 
execution  threshold  is  a  number  of 
shares,  greater  than  99  shares  that  the 
specialist  is  willing  to  execute 
automatically.  If  a  specialist  receives  an 
order  that  exceeds  his  designated  auto- 
execution  threshold,  the  order  is 
automatically  directed  into  the 
specialist's  book  for  manual  execution, 
unless  the  order-sending  firm  has 
elected  to  receive  partial  automatic 
executions,  in  which  case  a  portion  of 
the  order  will  automatically  execute,  up 
to  the  size  of  the  auto-execution 
threshold,  and  the  balance  of  the  order 
will  be  placed  in  the  specialist's  book 
for  manual  execution. 

Under  the  current  version  of  the  CHX 
Rules,  a  CHX  specialist  has  unlimited 
(and  the  CHX  believes  imwarranted) 
auto-execution  exposure,  because  a 
rapid  succession  of  orders  entered  into 
the  MAX  system  at  or  below  the 
specialist's  auto-execution  threshold  are 
due  an  automatic  fill  at  the  prevailing 
National  Best  Bid  or  Offer  ("NBBO") 
price.  Therefore,  the  CHX  believes  that 
specialists  may  be  required  to  provide 
more  liquidity  than  they  intend  to 
through  automatic  executions. 

To  resolve  this  issue,  the  Exchange 
has  proposed  to  amend  CHX  Article  XX, 
Rule  37(b)(1)  to  limit  a  specialist's 
unintended  automatic  execution 
liability  by  incorporating  an  Aggregate 


'The  Commission  received  one  comment 
addressing  the  Exchange's  proposed  change  to  the 
definition  of  "BBO  price." 

'  See  letter  from  Kathleen  M.  Boege,  Assistant 
General  Counsel.  CHX.  to  Nancy  J.  Sanow,  Assistant 
Direttor.  Division.  Commission,  dated  April  24, 
2003  ("Amendment  No.  3").  In  Amendment  No.  3, 
the  Exchange  withdrew  its  request  that  the 
proposed  rule  change  be  approved  on  a  pilot  basis. 
Further,  the  Exchange  made  changes  to  the 
proposed  definition  of  BBO  price  and  requested 
partial  approval  of  the  portion  of  the  proposed  rule 
change  dealing  with  issues  other  than  the  definition 
of  BBO  price.  Because  the  only  substantive  changes 
contained  in  Amendment  No.  3  involve  this 
definition  of  BBO  price,  which  the  Commission  is 
not  approving  in  this  order,  the  Commission 
similarly  is  not  approving  Amendment  No.  3  at  this 
time. 

8  See  CHX  Article  XX,  Rule  37(b)(6)(automatic 
execution  of  orders  in  listed  securities):  CHX 
Article  XX,  Rule  37(b)(7)(automatic  execution  of 
orders  in  OTC  securities). 

'"See  CHX  Article  XX.  Rule  37(b)(1). 


Share  Threshold  into  the  specialist's 
designated  auto-execution  parameters. 
The  specialist  can  enable  the  Aggregate 
Share  Threshold  on  an  issue-by-issue 
basis.  The  functionality  is  entirely 
optional,  however,  and  a  specialist  can 
still  elect  to  provide  additional  liquidity 
guarantees. 

Under  this  voluntary  system 
enhancement,  the  specialist  would.agree 
to  provide  automatic  execution  (at  the 
NBBO)  of  an  aggregate  number  of  shares 
(the  "Aggregate  Share  Threshold"). 
Once  an  aggregate  number  of  shares 
equal  to  the  Aggregate  Share  Threshold 
was  automatically  executed,  whether  as 
a  result  of  one  order  or  numerous 
orders,  subsequent  orders  would  be 
directed  into  the  specialist's  book  for 
manual  execution.  Under  the  proposed 
rule  change,  a  specialist  would  then  be 
obligated  to  either  execute  the  order  at 
a  price  and  size  equal  to  or  better  than 
the  NBBO  price  and  size  at  the  time  the 
order  was  received,  or  act  as  agent  for 
the  order  to  obtain  the  best  available 
price  on  a  marketplace  other  than  the 
Exchange. 

The  Aggregate  Share  Threshold  would 
reset  after  a  prescribed  amount  of  time 
designated  by  a  specialist''  and  could 
never  be  set  at  a  level  less  than  the 
shares  included  in  the  specialist's  own 
bid  or  offer. 

The  Exchange  also  proposes  to 
relocate  Article  XX,  Rule  43(d)  to  Rule 
37(a),  rendering  the  provisions  of  Rule 
43(d)  applicable  to  both  over-the- 
counter  and  listed  securities.  This 
provision  states  that  with  respect  to  any 
market  or  marketable  limit  order  not 
executed  automatically,  a  specialist 
shall  be  obligated  to  either  (a)  manually 
execute  such  order  at  a  price  and  size 
equal  to  or  better  than  the  NBBO  price 
and  size  at  the  time  the  order  was 
received;  or  (b)  act  as  agent  for  such 
order  in  seeking  to  obtain  the  best 
available  price  for  such  order  on  a 
marketplace  other  than  the  Exchange, 
using  order  routing  systems  where 
appropriate. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  changes  to  CHX 
Article  XX,  Rules  37(a)(1),  37(a)(2)", 
37(b)(1)  and  43(d)  described  above  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 


"A  specialist  choosing  to  enable  the  Aggregate 
Share  Threshold  functionality  would  be  required  to 
provide  CHX  staff  with  the  designated  time 
increment  for  each  issue.  The  time  increment 
would  commence  (and  restart)  upon  any  change  in 
the  NBBO. 
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securities  exchange. '^  Specifically,  the 
Commission  finds  that  these  proposed 
changes  are  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act '  ^  because  they  are  designed  to 
facilitate  transactions  in  securities;  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system; 
and,  in  general,  to  protect  investors  and 
the  public  interest;  and  are  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers.'" 

The  Commission  believes  that  the 
proposed  changes  to  CHX  Article  XX, 
Rule  37(a)(2)  providing  for  an  Aggregate 
Share  Threshold  achieve  an  appropriate 
balance  between  providing  customers 
with  efficient  and  prompt  executions  of 
orders  and  limiting  the  risk  that 
specialists  are  exposed  to  by 
guaranteeing  automatic  executions.  The 
Commission  further  finds  that  the 
proposed  changes  to  CHX  Article  XX,  . 
Rule  37(b)(1)  dealing  with  a  specialist's 
obligations  for  manually  handling 
market  and  marketable  limit  orders  are 
consistent  with  the  Act  and  the  manner 
in  which  specialists  cmrently  handle 
orders  for  listed  securities, 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'5  that  the 
portion  of  proposed  rule  change  (SR- 
CHX-2002-20)  relating  to  CHX  Article 
XX.  Rule'§'37(a)(l),  37(a)(2).  37(b)(1)  and 
43|[d),  as  discussed  above,  is  approved. 

for  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-11992  Filed  5-13-03;  8:45  am] 

BILLING  CODE  801(M>1-P 


'*  In  approving  this  portion  of  the  rule  proposal, 
tile  Commission  notes  that  it  has  also  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

'M5U.S.C.  78f(b)(5). 

'*The  Commission  notes  that  it  is  nol  approving 
proposed  Interpretation  .01  to  CHX  Rule  37,  nor  the 
corresponding  modifications  to  Rule  37  that  would 
accompany  this  interpretation. 

'» 15  U.S.C.  78f[b)(2). 

'4l7CFR200.30-3(a)(12). 
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May  8,  2003! 
I.  Introduction 

On  September  26,  2002,  the 
Mimicipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"), 
and  rule  19b-4  thereimder.'  a  proposed 
rule  change  to  amend  ride  G-37,  on 
political  contributions  and  prohibitions 
on  municipal  securities  business,  G-8, 
on  books  and  records,  revisions  to  Form 
G-37/G-38  and  the  withdrawal  of 
certain  rule  G-37  Questions  and 
Answers.  On  March  26,  20^3,  the  MSRB 
amended  the  proposal.  The  proposed 
rule  change  revises  the  exemption 
process  and  the  definition  of  municipal 
finance  professional.  Amendment  No.  1 
alters  the  text  of  the  amendments  to  the 
rule  language  as  it  appears  in  the 
original  filing.  The  proposed  rule 
change,  as  modified  by  Amendment  No. 
1 ,  was  published  in  the  Federal  Register 
on  April  8,  2003.2 

The  Commission  received  two 
comment  letters  on  the  proposed  rule 
change.  3  This  order  approves  the 
proposed  rule  change  as  modified  by 
Amendment  No.  1 . 

n.  Summary  of  Comments 

The  Commission  received  two 
comment  letters  on  the  proposed  rule 
change,  both  support  the  proposal. 

The  TBMA  letter  expresses  support 
for  the  proposal  because  the  TBMA 
believes  that  the  changes  will  help 


■  15  U.S.C.  78s(b)(l);  17  CFR  240.19b-4. 

2  See  Release  No.  34-47609  (April  1 .  2003).  67  FR 
17122. 

3  April  25,  2003,  letter  from  John  M.  Ramsay, 
Senior  Vice  President  and  Regulator^'  Counsel,  The 
Bond  Market  Association  to  )onathan  G.  Katz, 
Secretary.  Commission  ("TBMA  letter");  April  29, 
2003.  letter  from  Sarah  Miller,  American  Bankers 
Association  and  ABA  Securities  Association  to 
Jonathan  G.  Katz.  Secretar>-,  Commission  ("ABA/ 
ABASA  letter"). 


reduce  some  of  the  burdens  associated 
with  rule  G-37.  According  to- the  TBMA 
letter,  the  proposed  rule  change,  "will 
not  undercut  (rule  G-37's]  goal  of 
maintaining  the  integrity  of  the 
municipal  underwriting  process."  * 
Furthermore,  TBMA  believes  that  the 
changes  are  long  overdue  and  urges  the 
Commission  to  quickly  adopt  the 
proposal."^  Similar  to  the  TBMA  letter, 
the  ABA/ ABASA  letter  provides 
support  for  the  proposed  rule  change  as 
a  means  to  limit  the  costs  and  burdens 
associated  with  regulatory  compliance. 
On  the  amended  definition  of  municipal 
finance  professional,  the  ABA/ ABASA 
letter  expressed  that  the  changes  will 
limit  the  "unintended  consequences  of 
preventing  dealer  firms  fi-om  hiring 
otherwise  qualified  employees."^ 
Additionally,  the  more  flexible 
exemption  process  will  provide  some 
relief  for  "inadvertent  violations"  on 
rule  G-37's  ban  on  contributions.^ 

HI.  Discussion  and  Commission 
Findings 

Section  19(b)  of  the  Exchange  Act " 
requires  the  Commission  to  approve  the 
proposed  rule  change  filed  by  the  MSRB 
if  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder.  After  careful  review  of  the 
proposed  rule  change  and  comment 
letters,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder,  which  govern  the  MSRB.^ 
The  language  of  section  15B(b)(2)(C)  of 
the  Act  requires  that  the  MSRB's  rules 
must  be  designed  to  prevent  fi'audulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  ft-ee  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest.'" 

The  Commission  acknowledges  the 
MSRB  Long-Range  Plan,  to  assess  rule 
G-37's  requirements  and  resulting 


<  See  TBMA  letter  at  1. 

^  Id.  al  2. 

"See  ABA/ ABASA  letter  at  2. 

-Id. 

8  15  U.S.C.  78s(b). 

"Additionally,  in  approrin^  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(fl. 

'"lOlS  U.S.C.  78o-4(b)(2)(C). 
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compliance  concerns.  Both  the 
Commission  and  the  MSRB  believe  that 
rule  G-37  is  essential  to  diminish  pay- 
to-play  practices  in  the  municipal 
securities  market.  The  rule  has  provided 
substantial  benefit  to  the  industiy  and 
the  investing  public  by  reducing  the 
direct  connection  between  political 
contributions  to  issuer  officials  and  the 
awarding  of  municipal  securities 
business. 

The  comment  letters  welcome  the 
amendments  proposed  as  a  means  to 
reduce  industry  costs  and  biu-dens.  The 
Commission  does  not  believe  that  the 
proposed  rule  change  will  threaten  the 
purpose  and  efficacy  of  the  pay-to-play 
restrictions.  The  Commission  believes 
that  the  proposed  rule  change 
adequately  provides  essential 
protections  in  the  exemption  process 
and  the  revised  definition  of  municipal 
finance  professional.  Furthermore, 
proposed  revision  of  the  look  back  and 
look  forward  periods  to  better  correlate 
with  the  municipal  finance 
professionals'  role  and  business  activity 
will  continue  to  safeguard  against  the 
potential  link  between  obtaining 
municipal  securities  business  and 
contributions. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act," 
that  the  proposed  rule  change  (File  No. 
SR-MSRB-2002-12)  be  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-11995  Filed  5-13-03;  8:45  am) 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  and  nde  19b-4 
thereunder,'  notice  is  hereby  given  that 


"15  U.S.C.  78s(b)(2). 
'2  17CFRZ0O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(1)  and  17  CFR  240.19b-4 
thereunder. 


on  April  29,  2003,  the  Municipal 
Securities  Rulemaking  Board  (the 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  (the 
"Commission")  a  proposed  rule  change 
(File  No.  SR-MSRB-2003-03)  (the 
"proposed  rule  change")  described  in 
items,  I,  II,  and  III  below,  which  itetns 
have  been  prepared  by  the  MSRB.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  die 
Commission  a  proposed  rule  change 
consisting  of  an  interpretive  notice  on 
marketing  by  brokers,  dealers  and 
municipal  securities  dealers  ("dealers") 
of  529  college  savings  plans  in  the 
workplace.  The  entire  text  of  the 
proposed  rule  change  appears  at  the  end 
of  this  notice. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  MSRB  has  received  a  number  of 
requests  for  guidance  on  dealer 
responsibilities  under  MSRB  rules  with 
respect  to  the  marketing  of  529  college 
savings  plans  (a  type  of  state  program 
that  issues  municipal  fund  securities) 
through  the  workplace  to  employees. 
Such  workplace  marketing  programs 
raise  unique  interpretive  issues  under 
MSRB  rules.  The  MSRB  has  determined 
to  provide  interpretive  guidance  on  the 
application  of  rule  G— 8,  on 
recordkeeping,  rule  G-1 7,  on  fair 
dealing,  rule  G-1 9,  on  suitability,  rule 
G-27,  on  supervision,  and  rule  G-32,  on 
disclosure,  in  the  context  of  workplace 
marketing  programs  relating  to  529 
college  savings  plans. 

(2)  Basis 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  section 


15B(b)(2)(C)  of  the  Exchange  Act,  which 
provides  that  the  MSRB's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSRB  believes  that  the  proposed 
rule  change  will  provide  guidance  to 
dealers  engaged  in  workplace  marketing 
programs  for  529  college  savings  plans 
as  to  how  to  comply  with  MSRB  rules 
in  a  manner  that  ensures  that  the 
investor  protection  objectives  of  the 
rules  are  met. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act  since  it 
would  apply  equally  to  all  dealers 
involved  in  workplace  marketing 
programs  for  529  college  savings  plans. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

On  November  18,  2002,  the  MSRB 
published  for  comment  draft 
interpretive  notice  on  marketing  of  529 
college  savings  plan  employee  payroll 
deduction  programs.  The  MSRB 
received  six  comment  letters.  ^  After 
reviewing  these  comments,  the  MSRB 
approved  the  draft  interpretive  notice, 
with  certain  modifications,  for  filing 
with  the  SEC.^  The  comments  and  the 
MSRB's  responses  are  discussed  below. 


-  Letter  from  Robert  W.  Berta,  )r..  Vice  President — ' 
Compliance,  Countrywide  Investment  Services,  Inc. 
("Countrywide"),  lo  Ernesto  A.  Lanza,  Senior 
Associate  General  Counsel,  MSRB,  dated  December 
17.  2002;  letter  from  M.  Shawn  Dreffein,  Presi(lent, 
National  Planning  Corporation  ("NPC"),  to  Ernesto 
A.  Lanza,  dated  (anuary  7,  20U3;  letter  from  Natalie 
A.  Kavanaugh,  Legal  Specialist,  Fidelity 
Investments  ("Fidelity"),  to  Ernesto  A.  Lanza,  dated 
lanuarv  9,  2003;  letter  from  Diana  F.  Cantor,  Chair. 
College  Savings  Plan  Network  ("CSPN")  and 
Executive  Director,  Virginia  College  Savings  Plan, 
to  Ernesto  A.  Lanza,  dated  lanuary  10,  2003;  letter 
from  Stuart  ).  Kaswell,  Senior  Vice  President  and 
Crfjncral  Counsel.  Securities  Industry  Association 
("SIA").  lo  Ernesto  A.  Lanza,  dated  January  10, 
2003;  and  letter  from  Tamara  K.  .Salmon.  Senior 
Associate  Counsel.  Investment  Company  Institute 
("ICI"),  to  Ernesto  A.  Lanza,  dated  lanuary  10,  2003. 

^  After  reviewing  the  comments,  the  MSRB 
modified  the  draft  interpretive  guidance  to;  (i) 
Change  the  tenn  "introducing  broker"  to  "selling 
broker;"  (ii)  reflect  the  existence  of  other  scenarios 
in  which  529  college  savings  plans  are  marketed  in 
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NPC  fully  supported  the  draft 
interpretive  notice,  stating  that  it 
"clearly  sets  out  the  rationale  for 
providing  guidemce  in  this  area  *  *  * 
[and]  will  make  it  possible  for  our 
Representatives  to  assist  companies  in 
offering  529  college  savings  plans  to 
their  employees."  CSPN,  Fidelity,  ICI 
and  SLA  all  generally  supported  the 
draft  interpretive  notice,  although  each 
requested  that  the  MSRB  further 
broaden  and/or  clarify  the  guidance  in 
various  respects.* 

Fidelity,  ICI  and  SIA  requested  that 
the  MSRB  substitute  the  term  "selling 
broker"  or  "selling  dealer"  for  the  term 
"introducing  broker"  used  in  the  draft 
interpretive  notice.  They  stated  that  the 
term  "introducing  broker"  is  used  with 
different  meanings  under  the  federal 
securities  laws  applicable  to  other  types 
of  isecurities  and  may  cause  some 
confusion.  In  addition,  SIA 
recommended  that,  for  purposes  of  the 
interpretation,  the  term  "selling  broker" 
also  encompass  the  primary  distributor 
where  it  direcUy  establishes  the 
relationship  with  the  employer.  SIA 
stated,  "In  addition  to  recognizing  that 
a  selling  broker  rarely,  if  ever,  has  a 
suitability  obligation  in  the  context  of  a 
payroll  deduction  program,  the  notice 
should  clarify  that  a  primary  distributor 
who  makes  529  Plan  investments 
available  through  a  third-party  broker 
would  not  have  a  suitability  obligation 
under  rule  G-1 9,  as  it  too  makes  no 
recommendation  to  an  employee."  The 
MSRB  has  changed  the  term 
"introducing  broker"  to  "selling  broker" 
in  the  revised  interpretive  notice. 
Contrary  to  SLA's  statement  that  the 
interpretive  notice  recognizes  "that  a 
selling  broker  rarely,  if  ever,  has  a 
suitability  obligation,"  the  notice  does 
not  assess  the  likelihood  or  frequency  of 
recommendations  being  made  by  selling 
brokers.  The  notice  does  provide  some 
guidance  regarding  the  factors  to 
consider  when  determining  whether  a 
recommendation  has  occurred.  The 
MSRB  believes  that  no  further  guidance 
in  this  area  is  necessary. 

CSPN,  Fidelity,  ICI  and  SIA  each 
noted  that  the  scenario  described  in  the 
draft  interpretive  notice  is  not  the  only 
fonn  in  which  dealers  may  seek  to 
market  529  college  savings  plans 
through  employers.  In  addition  to 
arrangements  where  selling  brokers 
having  a  contractual  relationship  with 


the  workplace;  (iii)  provide  more  guidance  as  to 
wheo  dealers  may  rely  on  others  to  fulfill  regulatory 
responsibilities;  and  (iv)  clarify  certain 
recordkeeping  obligations.  These  revisions  are 
described  in  greater  detail  below. 

''  Countrywide  did  not  state  its  position  regarding 
the  draft  interpretive  notice  but  merely  noted  a 
posfiible  grammatical  correction. 


the  primary  distributor  to  market 
through  employers,  with  the  employees 
making  investments  direcUy  through  the 
primary  distributor  (as  described  in  the 
draft  interpretive  notice),  these 
commentators  noted  that:  (1)  Primary 
distributors  may  themselves  market  529 
college  savings  plans  through 
employers;  (2)  selling  brokers 
sometimes  have  contractual 
relationships  with  the  issuer  rather  than 
the  primary  distributor;  (3)  selling 
brokers  may  handle  employee 
investments  and  maintain  long-term 
relationships  with  employees,  rather 
than  merely  introducing  employees  to 
the  primary  distributor;  (4)  transfer 
agents  may  undertake  significant 
responsibilities  in  connection  with 
employees'  investments;  and  (5) 
employees  may  in  some  instances  use  a 
de^er  other  than  the  selling  broker  or 
primary  distributor  to  make  an 
investment  that  may  still  be  considered 
part  of  the  employer-sponsored 
program.  These  commentators  requested 
that  the  MSRB  address  some  or  all  of 
these  additional  scenarios.  In  addition, 
CSPN  suggested  that  the  MSRB  make 
clear  that  the  scenarios  addressed  in  the 
draft  interpretive  notice  are  illustrative 
and  that  other  models  may  be 
implemented. 

'The  MSRB  has  made  significant 
modifications  to  the  initial  paragraphs 
of  the  notice  to  reflect  the  existence  of 
these  other  scenarios.  No  significant 
change  in  interpretation  results  from  a 
primary  distributor  acting  in  the  role  of 
a  selling  broker.  The  identity  of  the 
selling  broker's  coimterparty  on  the 
selling  agreement  also  does  not 
significantly  change  its  regiUatory 
obligations.  Selling  brokers  that  make 
recommendations  remain  fully  obligated 
imder  MSRB  rules  and  remain 
idtimately  responsible  where  the 
primary  distributor  has  not  affirmatively 
undertaken  regulatory  obligations  on 
behalf  of  the  selling  broker  (as  discussed 
below).  The  guidance  provided  by  the 
notice  is  primarily  intended  for  dealers 
that  are  formally  involved  in  a 
workplace  marketing  program;  thus,  the 
notice  is  of  limited  applicability  to 
dealers  that  do  not  have  a  formal  role  in 
such  a  program. 

Fidelity  observed  that  the  draft 
interpretive  notice  referred  to  on-line 
enrollment  writh  the  primary  distributor 
and  noted  that  in  many  circumstances 
enrollment  and  investments  continue  to 
be  handled  by  mail.  Also,  Fidelity,  ICI 
and  SIA  noted  that  other  forms  of 
pajmient,  such  as  ACH  (automated 
clearing  house)  bank  transfers,  may  be 
used  in  addition  to  traditional  employee 
payroll  deductions.  These 
commentators  requested  that  the  MSRB 


recognize  these  variants  in  its  final 
notice.  The  revised  interpretive  notice 
now  more  clearly  acknowledges  these 
different  processes. 

CSPN,  Fidelity,  ICI  and  SIA  sought 
further  clarification  on  the 
circumstances  imder  which  selling 
brokers  may  rely  on  other  parties  to 
meet  their  regulatory  obligations.  CSPN 
and  SIA  stated  that  dealers  should  be 
able  to  rely  on  issuers  to  distribute 
official  statements  to  customers.  CSPN 
noted  its  concern  that  customers  may  be 
confused  by  the  receipt  of  redundant 
(and  possibly  out-dated)  disclosure 
documents  if  dealers  must  deliver 
official  statements  regardless  of  whether 
the  issuer  has  sent  them  to  customers. 
SIA  suggested  that  the  ability  of  the 
selling  broker  to  rely  on  the  primary 
distributor  for  delivery  of  the  official 
statement  as  provided  in  the  draft 
interpretive  notice  be  extended  to  the 
ability  to  rely  on  other  parties,  such  as 
other  dealers,  employers  and  issuers. 

The  revised  interpretive  notice 
permits  a  selling  broker  to  conclusively 
rely  on  the  primary  distributor  to  meet 
its  disclosure  obligations  and  certain 
supervisory  obligations  (described 
below)  only  imder  the  limited 
circumstances  in  which  employee 
orders  are  not  accepted  without  actual 
delivery  of  the  official  statement  and  the 
primary  distributor  has  affirmatively 
agreed  to  imdertake  such  regulatory 
obligations  on  behalf  of  the  selling 
broker.  In  such  circumstances,  the 
primary  distributor  will  be  responsible 
for  fidfilling  such  obligations.  In  all 
other  circumstances,  the  notice  clarifies 
that  a  selling  broker  may  agree  with 
another  party  to  take  certain  actions  on 
its  behalf  but  that  if  such  other  party 
fails  to  take  such  actions,  the  selling 
broker  remains  responsible  for  fulfilling 
its  regidatory  obligation. 

ICI  suggested  that  the  MSRB  should 
permit  selling  brokers  to  enter  into 
arrangements  with  the  primary 
distributor  to  meet  their  supervisory 
obligations  to  review  and  approve 
customer  accounts  and  transactions 
based  upon  having  procedures  in  place 
that  provide  assurances  to  the  selling 
brokers  that  such  review  and  approval 
is  being  undertaken  by  the  primary 
distributor.  SIA  questioned  the  value  of 
requiring  a  selling  broker  to  review 
customer  accounts  and  transactions  well 
after  the  transaction  is  executed, 
especially  if  the  transaction  was  not 
recommended.  In  addition,  SIA 
questioned  why  a  requirement  for  such 
review  and  related  recordkeeping  would 
be  dependent  upon  whether  the  selling 
broker  receives  compensation  for  a 
transaction. 
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The  revised  interpretive  notice 
clarifies  that,  where  a  selling  broker 
does  not  make  a  recommendation  and 
the  primary  distributor  affirmatively 
agrees  to  take  on  both  the  disclosure 
responsibilities  and  the  supervisory 
responsibilities  with  regard  to  opening 
of  accounts  and  approval  of 
transactions,  the  regulatory  obligation 
may  be  shifted  to  the  primary 
distributor.  However,  supervisory 
responsibility  remains  with  the  selling 
broker  so  long  as  the  selling  broker 
retains  any  affirmative  duties  to 
employees.  The  MSRB  believes  that  the 
limited  recordkeeping  obligations 
imposed  on  all  selling  brokers  in  the 
notice  are  appropriate.  The  revised 
interpretive  notice  makes  clear  that  the 
limited  recordkeeping  requirements  that 
remain  for  subsequent  transactions 
effected  by  the  primary  distributor 
where  compensation  is  paid  to  the 
selling  broker  applies  only  when  such 
compensation  is  transaction  based 
since,  depending  on  the  facts  and 
circumstances,  this  information  may  be 
necessary  to  determine  compliance  with 
MSRB's  fair  pricing  and  fair  commission 
requirements. 

With  respect  to  transfer  agents,  SIA 
noted  that  many  plans  provide  for 
applications  and  customer  orders  to  be 
sent  directly  to  a  transfer  agent,  with  the 
primary  distributor's  activities  "limited 
to  managing  the  overall  marketing  of  the 
program  and  the  production  of 
marketing  and  promotional  materials." 
SIA  stated  that,  "only  the  transfer  agent 
maintains  any  investor  records  and 
these  records  are  the  plan's  investor 
records.  Thus,  in  this  model,  the 
primary  distributor's  regulatory 
responsibilities  are  limited  pijmarily  to 
compliance  with  applicable  riles 
governing  marketing  materials  but  not 
those  rules  mandating  customer  account 
related  procedures."  SIA  sought 
assurance  that  primary  distributors  did 
not  retain  residual  customer  ptotection 
obligations  under  MSRB  rules*  in  the 
scenario  where  applications  and  orders 
are  submitted  directly  to  the  transfer 
agent. 

The  MSRB  notes  that  transfer  agents 
generally  are  viewed  under  the 
Exchange  Act  as  working  on  behalf  of 
the  issuer  but  that,  in  the  529  college 
savings  plan  market,  transfer  agents  also 
sometimes  contractually  agree  to  act  on 
behalf  of  the  primary'  distributor.  In  the 
revised  interpretive  notice,  where 
transactions  are  effected  through  a 
transfer  agent  without  the  direct 
involvement  of  the  primary  distributor 
or  the  selling  broker,  the  selling  broker 
is  permitted  to  conclusively  rely  on  the 
primary  distributor  to  fulfill  certain  of 
the  selling  broker's  regulatory 


obligations  only  if  the  transfer  agent  has 
contractually  agreed  to  act  on  behalf  of 
the  primary  distributor.  Otherwise,  the 
transfer  agent  is  effectively  treated  as  an 
agent  of  the  issuer  and  the  dealer  that 
enlisted  the  corresponding  employer  to 
participate  in  the  workplace  marketing 
plan  remains  ultimately  responsible  for 
compliance  with  MSRB  rules. 

SIA  asked  why  a  selling  broker  would 
have  a  fair  dealing  obligation  under  rule 
G-1 7  to  an  employer  since  the  employer 
is  not  the  dealer's  client.  SIA  also 
sought  guidance  regarding  the  nature  of 
information  that  a  dealer  would  be 
obligated  to  provide  to  the  employer 
under  the  rule  G-1 7  disclosure 
obligation.  ICI  and  SIA  also  questioned 
the  need  for  the  selling  broker  to 
maintain  a  record  of  the  name  and 
address  of  an  employer  that  the  dealer 
solicited,  as  well  as  for  principal  review 
of  such  solicitation.  CSPN  sought 
assurances  that  the  fair  dealing 
obligation  toward  the  employer  would 
not  give  rise  to  any  inference  that  the 
issuer  has  any  Federal  securities  law 
obligation  to  employers  under  the 
scenario  described  in  the  draft 
interpretive  notice. 

The  fair  dealing  requirement  of  rule 
G-17  applies,  on  its  face,  to  all  persons, 
not  just  customers.  The  MSRB  believes 
that  it  appropriately  applies  to  the 
selling  broker's  relationship  with 
employers,  particularly  since  the  selling 
broker  is  inducing  the  employer  to 
create  a  captive  audience  of  investors 
and  the  employer's  agreement  to 
participate  in  the  progrsun  may  lead 
employees  to  believe  that  the  employer 
endorses  investment  under  the  program. 
Under  these  circumstances,  it  is 
important  that  selling  brokers  provide 
adequate  information  regarding  the 
program  to  the  employer  so  that  it  can 
make  an  informed  decision  with  regard 
to  enrollment  in  the  program.  The 
limited  recordkeeping  regarding  the 
employer  required  by  the  notice  is 
important  in  the  context  of  documenting 
the  ability  of  a  selling  broker  to  rely  on 
the  guidance  provided  in  the  notice 
with  respect  to  particular  transactions. 
The  revised  interpretive  notice  provides 
assurances  that  a  dealer's  fair  dealing 
obligation  to  the  employer  is  not 
intended  to  imply  that  the  issuer  has  a 
similar  legal  obligation  to  the  employer. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2003-03  and  should  be 
submitted  by  June  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretory. 

Interpretive  Notice  on  Marketing  of  529 
College  Savings  Plans  in  the  Workplace 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  has  received  a  number 
of  requests  for  interpretive  guidance  on 
the  responsibilities  of  brokers,  dealers 
and  municipal  securities  dealers 
("dealers")  under  MSRB  rules  with 
respect  to  the  marketing  of  529  college 
savings  plans  through  the  workplace  to 
employees  ("workplace  marketing 
programs").  Workplace  marketing 
programs  have  been  described  to  the 
MSRB  as  being  offered  through  a  variety 
of  means.  ■  In  many  cases,  a  dealer 
("selling  broker")  that  has  signed  a 
selling  agreement  with  the  primary 


distributor  of  a  529  college  savings  plan 
makes  available  to  employers  the 
opportunity  to  initiate  a  workplace 
marketing  program  for  those  employees 
who  choose  to  enroll  and  make 
contributions  imder  the  529  college 
savings  plan.^  The  selling  broker 
typicaJly  meets  with  the  employer's 
human  resources/benefits 
representatives,  who  then  may  agree  to 
have  the  employer  participate  in  the 
workplace  marketing  program.  One  form 
of  workplace  marketing  program 
provides  for  the  employer  to  utilize  its 
existing  payroll  direct  deposit  process 
for  after-tax  contributions  by  employees. 
In  other  cases,  employee  contributions 
may  be  effected  by  means  of  ACH 
(automated  clearing  house)  bank 
transfers  or  other  means,  whether 
electronically  or  by  check. 

After  the  employer  has  agreed  to 
participate  in  a  workplace  marketing 
program,  its  employees  can  establish  an 
accoimt  in  a  variety  of  manners, 
depending  upon  the  specific  529  college 
savings  plan.  For  example,  many 
workplace  marketing  programs  provide 
for  the  employee  to  establish  an  account 
with  the  primary  distributor  by 
completing  an  online  or  paper  account 
application  and  participation 
agreement,  which  is  submitted  directly 
to  the  primary  distributor.  In  other 
cases,  applications  may  be  submitted  to 
a  transfer  agent  ^  or  the  issuer,  or  may 
be  handled  by  the  selling  broker  itself. 
Typically,  the  selling  broker  provides 
the  employer  with  materials  for 
distribution  to  interested  employees 
describing  the  particular  529  college 
savings  plan,  including  but  not  limited 
to  the  program  disclosure  document  that 
meets  the  definition  of  "official 
statement"  under  Exchange  Act  rule 
15C2-12.  Further,  the  selling  broker 
may,  but  does  not  always,  hold 
informational  meetings  with  employees, 
either  in  groups  or  individually. 
However,  in  many  workplace  marketing 
programs,  once  the  employer  has  agreed 
to  participate,  employees  can  enroll  in 
the  program  and  make  contributions 
directly  through  the  primary  distributor, 


M7  CFR  200.30-3(a)(12). 

'  The  description  of^certain  characteristics  of 
workplace  marketing  programs  in  this  notice  is 
intended  to  illustrate  the  application  of  MSKB  rules 
and  is  not  intended  to  imply  that  workplace 
marketing  programs  having  different  characteristics 
are  not  permitted  under  MSRB  rules. 


^  In  some  cases,  the  primary  distributor  itself, 
rather  than  a  separate  dealer,  may  initiate  a 
woriqjlace  marketing  program  and  undertake  the 
various  functions  of  a  selling  broker  described  in 
this  notice.  In  other  cases,  the  selling  broker  may 
have  a  contractual  relationship  with  the  issuer 
rather  than  with,  or  in  addition  to,  the  primary 
distributor. 

^  Third-party  transfer  agents  are  generally 
considered,  under  section  3(a)(25)  of  the  Exchange 
Act,  to  be  providing  services  on  behalf  of  the  issuer 
of  securities.  The  MSRB  understands  that,  in  the 
529  college  savings  plan  market,  transfer  agents 
may  sometimes  be  engaged  by  the  primary 
distributor  to  handle  certain  recordkeeping  and 
processing  functions  on  behalf  of  the  primary 
distributor. 


transfer  agent  or  issuer  without  any 
further  involvement  of  the  selling 
broker. 

When  an  employee  enrolls  in  the 
workplace  marketing  program,  certain 
information  regarding  the  employee's 
enrollment  is  made  available  to  the 
parties  who  are  involved  in  the 
processing  of  the  enrollment  and 
contributions.  Typically,  however,  the 
selling  broker  will  receive  notification 
of  an  account  opening  and  any 
transactions  effected  for  an  individual 
employee  only  after  the  fact,  either  on 
a  transaction-by-transaction  basis  or  in 
periodic  summaries  of  trade  activities.^ 
Thus,  unless  the  selling  broker  itself 
handles  the  enrollment  and  contribution 
functions  for  employees,  the  selling 
broker  may  not  learn  the  identity  of 
individual  employees  actually  making 
investments  in  the  529  college  savings 
plan  imtil  well  after  the  time  of  trade 
and  settlement  on  such  transactions. 
The  selling  broker  generally  receives 
commissions  on  an  individual 
participant  basis  for  those  employees 
who  enroll  and  invest  in  the  529  college 
savings  plan. 

The  MSRB  has  established  a  number 
of  rules  designed  to  protect  customers 
purchasing  municipal  seciuities 
(including  investments  in  529  college 
savings  plans)  from  or  through  dealers. 
In  particular,  imder  rule  G-19,  a  dealer 
that  recommends  a  529  college  savings 
plan  transaction  to  a  customer  must 
have  reasonable  grounds  for  believing 
that  the  reconmiendation  is  suitable, 
based  upon  information  available  fi-om 
the  issuer  or  otherwise  and  the  facts 
disclosed  by  or  otherwise  knov<ai  about 
the  customer.  To  assure  that  a  dealer 
effecting  a  recommended  transaction 
with  a  non-institutional  customer  has 
the  information  needed  about  the 
customer  to  make  its  suitability 
determination,  the  rule  requires  the 
dealer  to  make  reasonable  efforts  to 
obtain  information  concerning  the 
customer's  financial  status,  tax  status 
and  investment  objectives,  as  well  as 
any  other  information  reasonable  and 
necessary  in  making  the    . 
recommendation.  In  addition,  the  dealer 
has  certain  disclosm^-related 
obligations  to  the  customer,  regardless 
of  whether  the  dealer  has  recommended 
a  particular  transaction  to  the  customer. 
For  example,  under  rule  G-32,  the 


dealer  is  obligated  to  deliver  an  official 
statement  to  the  customer  by  settlement 
of  the  transaction.  5 

Further,  imder  rule  G-17,  each  dealer, 
in  the  conduct  of  its  municipal 
securities  activities,  must  deal  fairly 
with  all  persons  and  must  not  engage  in 
any  deceptive,  dishonest  or  unfair 
practice.  This  rule  has  been  interpreted 
to  require  a  dealer  to  disclose  to  its 
customer,  at  or  before  the  time  of  trade, 
all  material  facts  concerning  the 
transaction  known  by  the  dealer,  as  well 
as  material  facts  about  the  security 
when  such  facts  are  reasonably 
accessible  to  the  market."*  This  rule  G- 
17  disclosing  obligation  applies 
regardless  of  whether  the  dealer  has 
made  a  recommendation  to  the 
customer.  If  the  customer  is  investing  in 
an  out-of-state  529  college  savings  plan, 
the  dealer  also  is  obligated  to  inform  the 
customer  that,  depending  upon  the  laws 
of  the  customer's  home  state,  favorable 
state  tax  treatment  for  investing  in  a  529 
college  savings  plan  may  be  limited  to 
investments  made  in  a  plan  offered  by 
the  customer's  home  state.  ^  Further, 
rule  G-17  prohibits  the  dealer  from 
misleading  customers  regarding  facts 
material  to  the  transaction,  including 
but  not  limited  to  the  availability  of 
state  tax  benefits  in  connection  with  an 
investment  in  a  529  college  savings 
plan.8 

A  dealer  is  obligated  under  rule  G-17 
to  deal  fairly  not  only  with  customers 
but  vrith  all  persons  in  connection  with 
the  conduct  of  its  municipal  securities 
activities.  Thus,  in  addition  to  dealing 
fairly  writh  employees  that  have  agreed 
to  participate  in  a  workplace  marketing 
program,  a  selling  broker  that  enters  into 
a  formal  or  informal  agreement  with  an 
employer  to  undertake  a  workplace 
marketing  program  also  is  obligated 
under  rule  G-17  to  deal  fairly  with  the 
employer  itself.^  Whether  a  dealer  has 


'  Where  the  primary  distributor  itself  serves  in 
the  role  of  selling  broker,  it  will  obtain  information 
concerning  the  transaction  on  a  timely  basis  where 
enrollment  and  contributions  are  effected  directly 
with  the  primary  distributor  and,  where  enrollment 
and  contributions  are  effected  with  a  transfer  agent 
that  has  a  direct  contractual  relationship  with  tiie 
primary  distributor,  the  transfer  agent  will  obtain 
such  information  on  a  timely  basis  on  behalf  of  the 
primary  distributor. 


*  In  the  case  of  a  repeat  purchaser  who  has^ 
already  received  the  official  statement,  dealers 
generally  are  required  to  deliver  any  amendments 
or  supplements  to  the  official  statement  in 
connection  with  subsequent  investments  in  the  529 
college  savings  plan. 

^  See  rule  G-17  Interpretation — Interpretive 
Notice  Regarding  Rule  G-17,  on  Disclosure  of 
Material  Facts.  March  20,  2002.  MSRB  Rule  Book. 

'  See  rule  G-21  Interpretation — Application  of 
Fair  Practice  and  Advertising  Rules  to  Municipal 
Fund  Securities,  May  14,  2002,  MSRB  Rule  Book. 

'Id. 

sUnder  section  15B(c)(l)  of  the  Exchange  Act. 
any  dealer  that  attempts  to  induce  the  purchase  of 
municipal  securities  must  do  so  in  compliance  with 
MSRB  rules.  This  would  include  an  attempt  by  a 
selling  broker  (or  a  primary  distributor  acting  in  the 
role  of  a  selling  broker)  to  induce  employees  to 
invest  in  a  529  college  savings  plan  through  an 
employer  participating  in  a  workplace  marketing 
program.  Thus,  the  selling  broker  generally  will 
become  obligated  to  comply  with  the  duties 

Continued 
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dealt  fairly  with  an  employer  is 
dependent  upon  the  facts  and 
circumstances.  However,  the  MSRB 
believes  that,  under  these 
circumstances,  rule  G-17  obligates  the 
selling  broker  to  disclose  to  the 
employer  all  material  facts  known  by 
the  selling  broker  concerning  the 
transactions  it  is  attempting  to  induce, 
as  well  as  material  facts  about  the 
security  when  such  facts  are  reasonably 
accessible  to  the  market.  If  the  selling 
broker  knows  or  has  reason  to  know  that 
one  or  more  employees  may  not  be 
resident  in  the  state  of  the  529  college 
savings  plan  being  offered  under  the 
workplace  marketing  program,  rule  G- 
1 7  requires  the  selling  broker  to  disclose 
to  the  employer  that,  depending  upon 
the  laws  of  the  state  of  residence  of  an 
employee,  favorable  state  tax  treatment 
for  investing  in  a  529  college  savings 
plan  may  be  limited  to  investments 
made  in  a  529  college  savings  plan 
offered  by  the  employee's  home  state. 
These  are  the  same  disclosures  that  a 
dealer  effecting  a  transaction  with 
individual  customers  is  required  to 
make  under  rule  G-17. 

Where  a  selling  broker  has 
recommended  a  transaction  in  a  529 
college  savings  plan  to  an  employee 
through  a  workplace  marketing 
program,  the  selling  broker  is  fully 
obligatedto  make  a  suitability 
determination  under  rule  0-19.'°  The 
selling  broker  would  be  responsible  for 
obtaining  and  maintaining  the 
information  required  luider  rule  G-19(b) 
in  connection  with  such  suitability 
determination  and  the  additional 
information  required  under  rule  G- 
8(a){xi),  as  well  as  for  maintaining 
proper  supervision."  The  MSRB  has 
previously  stated  that  whether  a 
particiUar  transaction  is  in  fact 
recommended  depends  on  an  analysis 


established  under  rule  G-17  with  respect  to  the 
employer  in  connection  with  the  procurement  of 
the  employer's  agreement  to  participate  in  the 
workplace  marketing  program,  even  if  there  is  no 
assurance  that  any  employee  ultimately  will  enroll. 
This  obligation  would  not  apply  to  an  issuer  if  its 
own  personnel  or  agents  of  the  issuer  were  to 
initiate  a  workplace  marketing  program  with  an 
employer,  as  MSRB  rules  do  not  apply  to  issuers. 

'°  A  selling  broker  that  recommends  a  transaction 
to  an  employee  cannot  avoid  its  suitability 
obligations  and  related  duties  simply  because  the 
employee  places  its  order  directly  with  the  primary 
distributor,  transfer  agent  or  issuer.  In  addition,  a 
primary  distributor  acting  in  the  role  of  a  selling 
broker  that  recommends  a  transaction  to  an 
employee  cannot  avoid  its  suitability  obligations 
and  related  duties  simply  because  the  employee 
places  its  order  directly  with  the  issuer  or  transfer 
agent. 

"  Rule  G-27  requires  an  appropriate  principal  to 
review  the  opening  of  each  customer  account  and 
of  each  transaction  for  such  customer.  In  addition, 
rules  G-fl  and  G-9  require  dealers  to  create  and 
preserve  certain  records  in  coiuection  with  such 
accounts  and  transactions. 


of  all  the  relevant  facts  and 
circumstances. '2  Among  the  facts  and 
circumstances  that  generally  would  be 
relevant  in  this  context  is  the  nature  of 
the  statements  made  by  the  selling 
broker  if  it  conducts  any  informational 
meetings  with  employees.  If,  for 
example,  the  selling  broker  conducts  an 
employee  informational  meeting  at 
which  it  states  that  the  particular  529 
college  savings  plan  is  appropriate  for 
most  or  all  employees,  or  at  which  it 
advises  individual  employees  that  the 
plan  or  specific  investment  options 
within  the  plan  are  appropriate  for  such 
individuals,  the  introducing  broker  most 
likely  has  made  a  recommendation.  If, 
however,  the  selling  broker  provides,  at 
most,  only  generalized 
reconunendations  about  the  529  college 
savings  plan  accompanied  by  clear 
statements  that  enrollment  in  this 
particular  529  college  savings  plan  or 
investment  in  any  particular  investment 
option  within  the  plan  may  not  be 
appropriate  for  all  employees,  the 
selling  broker  must  have  reasonable 
groimds  for  the  generalized 
reconmiendation  in  light  of  the 
information  about  the  security  but  need 
not  make  a  determination  that  the 
investment  is  suitable  for  each 
employee  in  attendance. '^  A  selling 
broker  making  a  reconmiendation  to  a 
particular  employee  also  is  fully 
responsible  for  providing  the  required 
disclosure  information  under  rules  G-1 7 
and  G-32. 

If  a  selling  broker  does  not  make  a 
recommendation  in  connection  with  a 
transaction  in  a  529  college  savings  plan 
by  an  employee  through  a  workplace 
marketing  prognun,  it  has  no  suitability 
obligation  under  rule  G-1 9.  Although 
the  selling  broker  still  would  be 
obligated  to  provide  the  required 
disclosures  under  rules  G-17  and  G-32, 
if  all  employee  transactions  under  the 
workplace  marketing  program  are 
handled  by  the  primary  distributor  or  a 
transfer  agent  that  has  contractually 
agreed  to  act  on  behalf  of  the  primary 
distributor,  the  selling  broker's 
responsibilities  will  be  conclusively 
fulfilled  if  the  placing  of  an  order  in  that 
manner  is  conditioned  upon  actual 


'^  See  rule  G-19  Interpretive  Letter — 
Recommendations,  February  17,  1998.  MSRB  Rule 
Book.  The  MSRB  also  has  provided  guidance  on 
recommendations  in  the  context  of  on-line 
communications  in  rule  G-19  Interpretation — 
Notice  Regarding  Application  of  Rule  G-19,  on 
Suitability  of  Recommendations  and  Transactions, 
to  Online  Communications.  September  25,  2002, 
MSRB  Rule  Book. 

"  See  rule  G-19  Interpretation— Notice 
Concerning  the  Application  of  Suitability 
Requirements  to  Investment  Seminars  and 
Customer  Inquiries  Made  in  Response  to  a  Dealer's 
Advertisements.  May  7, 1985.  MSRB  Rule  Book. 


receipt  of  the  official  statement  and  the 
primary  distributor  has  formally  agreed 
to  be  responsible  for  such  delivery. '"» 
For  example,  if  employees  make 
investments  directly  through  the 
primary  distributor's  Web  site  and  the 
Web  site  requires  that  investors  first 
view  or  download  the  official  statement 
before  being  allowed  to  complete 
transactions,  then  the  selling  broker 
would  be  able  to  conclusively  rely  on 
this  method  of  delivery  for  purposes  of 
fulfilling  its  disclosure  requirements. '^ 
However,  if  the  primary  distributor  does 
not  provide  assurances  that  necessary 
disclosures  will  be  made  to  employees, 
the  selling  broker  will  be  required  to 
provide  such  disclosures.'^  The  selling 
broker  must  put  in  place  appropriate 
supervisory  procedures  to  ensure  that 
required  disclosures  are  provided  in  a 
satisfactory  manner  where  it  is  not 
entitled  to  conclusively  rely  on  the 
primary  distributor  as  described  abdve. 

In  addition,  where  a  selling  broker  is 
entitled  to  conclusively  rely  on 
disclosures  provided  by  the  primary 
distributor  or  transfer  agent  (as 
described  in  the  preceding  paragraph) 
and  the  transaction  is  not 
recommended,  the  selling  broker  may 
conclusively  rely  on  the  primary 
distributor  to  fulfill  the  selling  broker's 
supervisory  obligation  to  review  and 
approve  customer  accounts  and 
transactions  under  rule  G-27(c)(iii)  and 
(vii)  for  such  accounts  and  transactions 
if  the  primary  distributor  has  formally 
agreed  to  be  responsible  for  such 


"  Under  these  circumstances,  the  primary 
distributor  could  be  held  responsible  for  any 
failures  to  meet  the  disclosure  requirements  of  rules 
G-17  and  G-32.  In  addition,  the  primary  distributor 
should  note  that,  if  the  official  statement  omits 
material  information  that  it  would  be  obligated  to 
provide  under  rule  G-17,  the  primary  distributor 
would  be  responsible  for  providing  such  omitted 
information. 

'^The  MSRB  has  provided  guidance  on  electronic 
delivery  of  required  disclosure  information  in  rule 
G-32  Interpretation — Notice  Regarding  Electronic 
Delivery  and  Receipt  of  Information  by  Brokers, 
Dealers  and  Municipal  Securities  Dealers, 
November  20. 1998.  MSRB  Rule  Book. 
Arrangements  assuring  actual  delivery  of  the 
official  statement  to  employees  may  also  be  possible 
in  circumstances  where  paper  applications  and 
participation  agreements  are  mailed  directly  to  the 
primary  distributor  or  its  transfer  agent. 

■^Selling  brokers  would  be  advised,  for  example, 
to  provide  ofBcial  statements  to  the  employer's 
human  resource/employee  benefits  department  and 
at  any  employee  informational  meetings  that  it 
attends.  The  selling  broker  may  enterinto 
contractual  arrangements  whereby  the  primary 
distributor,  transfer  agent,  issuer  or  other  party 
agrees  to  provide  the  required  disclosures  to 
employees.  However,  except  as  described  above,  the 
selling  broker  will  be  responsible  for  any  failure  by 
such  third  party  to  meet  its  contractual  delivery 
obligation. 


supervision. '^  Under  circumstances 
where  such  conclusive  reliance  is  not 
available  to  the  selling  broker,  the 
selling  broker  may  fulfill  these 
supervisory  obligations  by  reviewing 
and  approving  individual  account 
openings  and  transactions  as 
information  becomes  available  from  the 
primary  distributor,  transfer  agent  or 
other  relevant  party.  In  all  cases  of  non- 
recommended  transactions,  the  selling 
broker  must  undertake  prompt  reviews 
and  approvals  of  agreements  obtained 
from  employers  to  participate  in  a 
workplace  marketing  program  and  for 
recording  account  information  under 
rule  G-8(a)(ii)  and  customer  specific 
information  for  each  enrolled  employee 
required  under  rule  G-8(a)(xi)  (of  which 
only  information  under  items  (A),  (C), 
(E)  and  (H)  thereunder  shall  be  required) 
as  it  becomes  available.  A  selling  broker 
wishing  to  rely  on  the  guidance 
provided  in  this  notice  also  is  required 
to  record  the  name  and  principal 
business  address  of  any  employer 
agreeing  to  participate  in  a  workplace 
marketing  program,  together  with  the 
signature  of  an  appropriate  principal 
approving  such  agreement.  Selling 
brokers  are  reminded  that  the 
conclusive  reliance  permitted  by  this 
paragraph  and  the  preceding  paragraph 
is  not  available  in  the  case  of 
recommended  transactions,  in  which 
case  the  selling  broker  retains  the 
primary  obUgation  to  fulfill  all  customer 
protection,  disclosure,  supervisory  and 
recordkeeping  duties. 

Dealers  should  note  that  none  of  the 
foregoing  obviates  the  need  for  primary 
distributors  to  fulfill  all  of  their 
customer  protection  obligations  under 
MSRB  rules  where  a  selling  broker  is 
not' otherwise  required  to  fulfill  such 
obligations.  Furthermore,  if  transactions 
subsequent  to  the  initial  enrollment  of 
an  employee  in  a  workplace  marketing 
program  are  effected  directly  between 
the  employee  and  the  primary 
distributor,  the  primary  distributor 
generally  will  have  sole  responsibility 
with  respect  to  compliance  with  MSRB 
rules  in  connection  with  such 
subsequent  transactions,  provided  that 
the  selling  broker  will  be  required  to 
record  information  regarding 
subsequent  transactions  as  required 
imder  rule  G-8(a)(ii)  to  the  extent  that 
it  receives  transaction-based 
compensation  for  such  transactions. 
Dealers  also  should  note  that,  if 
employees  make  their  purchases 
directly  fi-om  the  governmental  issuer 
(whether  through  the  issuer's  own 


"Under  these  circumstances,  the  primary 
distributor  could  be  held  responsible  for  any 
failuras  to  meet  such  supervisory  obligations. 


employees  or  any  non-dealer  agent  of 
the  issuer),  the  selling  broker  or  primary 
distributor  that  enlists  an  employer  to 
participate  in  a  workplace  marketing 
program  is  ultimately  responsible  for 
fulfilling  all  of  its  obligations  under 
MSRB  rules.  Thus,  for  example, 
although  an  issuer  may  undertake  to 
provide  disclosure  materials  to 
investors,  the  dealer  remains 
responsible  under  MSRB  rules  should 
the  issuer  fail  to  deliver  the  required 
disclosures  to  an  employee  who  enrolls 
in  a  529  college  savings  plan  through  a 
workplace  marketing  program  promoted 
by  the  dealer  acting  as  a  selling  broker, 
or  if  such  disclosure  information  is  not 
delivered  in  a  timely  manner. 

[PR  Doc.  03-11998  Filed  5-13-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
tlie  New  York  Stock  Exchange,  Inc. 
Relating  to  NYSE  Broker  Volume  Web 
Service 

Mays.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  22, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish 
fees  for  its  NYSE  Broker  Volume  Web 
Service,  a  new  service  that  allows 
subscribers  to  view  reports  of  broker 
share  volume  information  that  the  NYSE 
produces  from  the  NYSE  Broker  Volume 
Database.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italics. 

NYSE  2003  PRICE  LIST 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


MARKET  DATA  FEES 

***** 

Schedide  of  Monthly  Charges 
(excluding  applicable  taxes) 

***** 

NYSE  Broker  Volume 

NYSE  Broker  Volume  Web  Service— 
per  user — $300.00* 

NYSE  Broker  Voliune  Database  access 
fee — $3,000.00 

NYSE  Broker  Volume  Device  Fee — 
per  terminal — $100.00 

(Maximum  monthly  device  fee  per 
subscriber — $2,500.00) 

*  Applies  for  web  access  to  reports 
directly  from  NYSE.  Persons  that 
subscribe  on  or  prior  to  October  1.  2003, 
receive  a  30-day  waiver  of  the  NYSE 
Broker  Volume  Web  Service  fee. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  establish 
fees  to  make  NYSE  Broker  Volume 
information  available  via  a  new  Web- 
based  service  (the  "NYSE  Broker 
Volume  Web  Service").  Subscribers  to 
this  new  service  will  be  able  to  log-on    ^ 
to  the  NYSE  Web  site 
(.wurw.nysedata.com)  ("Web  site")  and 
receive  formatted  displays  containing 
aggregate  broker-dealer  volume  rankings 
in  NYSE-traded  securities.  NYSE 
produces  these  displays  from  NYSE's 
electronic  database  of  raw  share  volume 
information.  NYSE  creates  that  database 
from  trades  in  NYSE-listed  securities 
that  participating  NYSE  members 
execute  on  NYSE  (the  "NYSE  Broker 
Volume  Database").  NYSE  developed 
the  NYSE  Broker  Volume  Database  to 
respond  to  requests  from  broker-dealers 
and  others. 

Vendors  currently  make  broker 
volume  reports  available  without  the 
use  of  the  NYSE  Broker  Volume 
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Database.  They  produce  those  services 
from  volume  data  that  broker-dealers 
voluntarily  provide.  NYSE  constituents 
have  told  NYSE  that  they  do  not  find 
those  reports  sufficient  and  have  asked 
NYSE  to  distribute  broker  volume 
information  that  reflects  members' 
actual  trading  activity  as  reported  to 
NYSE.  In  response,  NYSE  created  the 
NYSE  Broker  Volume  Database  and 
made  that  database  available  to  vendors 
as  an  alternative  to  the  databases  that 
vendors  are  creating  for  themselves.  On 
November  12,  2002,  NYSE  filed  a 
proposed  rule  change  ^  to  establish  fees 
for  vendor  access  to  the  NYSE  Broker 
Volume  Database  and  for  vendor 
distribution  to  subscribers  of  Broker 
Volume  Reports  that  vendors  generate 
from  the  NYSE  Broker  Volume  Database 
(the  "2002  Filing").  The  2002  Filing 
imposes  a  per-device  subscri|)er  fee  that 
is  subject  to  a  per-subscriber  monthly 
maximxmi  that  is  reached  when  a 
subscriber  has  25  devices. 

Pursuant  to  the  2002  Filing,  vendors 
may  redistribute  information  from  the 
NYSE  Broker  Volume  Database  in  the 
form  of  controlled  displays  of  broker 
volume  reports.  Vendors  may  display 
the  reports  according  to  their  own 
preferences  and  styles  and  in  the 
maimer  that  they  consider  most  useful 
to  their  subscribers.  However,  to  date, 
no  vendors  have  taken  advantage  of  the 
opportunity  to  access  the  NYSE  Broker 
Volume  Database  or  to  make  reports 
generated  from  that  database  available 
to  subscribers.  Yet,  NYSE  continues  to 
receive  requests  for  broker  volume 
information  from  its  members  and 
investors. 

Accordingly,  the  Exchange  proposes 
to  provide  a  NYSE  Broker  Volume  Web 
Service,  which  will  allow  market 
participants  to  gain  access  to  NYSE 
Broker  Volume  displays  that  NYSE 
creates  from  the  NYSE  Broker  Volume 
Database.  NYSE  will  provide  the  NYSE 
Broker  Volume  Web  Service  on  a 
controlled  display  directly  to 
subscribers  over  the  Web  site. 

The  Exchange  proposes  to  charge 
subscribers  $300  per  month  for  each 
user  that  has  access  to  the  NYSE  Broker 
Volume  Web  Service.  NYSE  has 
established  a  secure  information  display 
and  retrieval  system  through  the 
combined  use  of  user  IDs  and 
passwords.  Persons  with  access  to  NYSE 
Broker  Volume  displays  through  the 
NYSE  Broker  Volume  Web  Service  will 
not  be  able  to  manipulate  the 
information  contained  in  the  displays  or 
to  redistribute  the  displays  to  others. 


'  Securities  Exchange  Act  Release  No.  46847 
(November  19,  2002),  67  FR  70799  (November  26, 
20O2)(SR-NYSE-20O2-61 ). 


The  Exchange  will  require  each 
subscriber  to  execute  a  suitable 
subscriber  agreement  with  the 
Exchange.  The  Exchange  will  not  cap 
the  NYSE  Broker  Volume  Web  Service 
fees  payable  in  respect  of  a  subscriber, 
as  it  does  in  respect  of  subscribers  that 
receive  broker  volume  reports  from  a 
vendor. 

For  any  individual  that  first 
subscribes  to  the  NYSE  Broker  Volume 
Web  Service  on  or  prior  to  October  1 , 
2003,  NYSE  will  waive  the  NYSE  Broker 
Volume  Web  Service  fee  for  30  days  (the 
"Free  Trial  Period").  The  Free  Trial 
Period  will  be  applied  on  a  rolling  basis, 
determined  by  the  date  on  which  NYSE 
first  entitles  a  new  individual  subscriber 
or  potential  individual  subscriber  to 
receive  the  NYSE  Broker  Volmne  Web 
Service.  A  specific  individual  subscriber 
may  only  receive  this  fee  waiver  one 
time. 

2.  Statutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(4) 
of  the  Act  *  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange' believes  that  the 
proposal  will  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  tff  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  aie  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2003-11  and  should  be 
submitted  by  June  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-11994  Filed  5-13-03;  8:45  am) 
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Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1, 
2,  and  3  Thereto  and  Notice  of  Filing 
oif  and  Order  Granting  Accelerated 
Approval  to  Amendment  Nos.  4, 5, 6, 
and  7  Thereto  Relating  to  Crossing, 
Facilitation,  ^nd  Solicited  Orders 

May  8,  2003. 
I.  Introduction 

On  March  18,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


'  15  U.S.C.  78f(b)(4). 


» 17  CFR  200.30-3(a)(12). 
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of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  crossing,  facilitation,  and 
solicited  orders.  On  May  2,  2002,  July 
24,  2002,  and  August  20,  2002,  Phlx 
submitted  Amendment  Nos.  1,2,  and  3 
to  the  proposed  rule  change, 
respectively. 3  On  May  2,  2002,  notice  of 
the  proposed  rule  change,  as  amended 
by  Amendment  Nos.  1,2,  and  3,  was 
published  in  the  Federal  Register.''  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  On  November 
6,  2002,  February  25,  2003,  March  19, 
2003,  and  April  23,  2003,  Phlx 
submitted  Amendment  Nos.  4,5,6,  and 
7  to  the  proposed  rule  change, 
respectively. 5  This  notice  and  order 
solicits  comment  on  Amendment  Nos. 
4,5,6,  and  7  and  approves  the  proposed 
rule  change,  as  amended,  on  an 
accelerated  basis. 

n.  Description  of  Proposal 

The  proposed  rule  change  would 
amend  Phlx  Rule  1064,  "Crossing, 
Facilitation  and  Solicited  Orders," 
which  governs  the  crossing  of  equity 
option  orders  by  floor  brokers.  Rule 
1064,  among  other  things,  sets  forth  the 
procedures  by  which  a  floor  broker  who 
holds  a  customer  order  ("original 
order")  may  cross  such  order  with  either 
another  customer  order  or  orders  from 
the  same  originating  firm,  or  with  a 
contra  side  order  provided  by  the 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letters  from  Richard  S.  Rudolph.  Director 
and  Counsel,  Phlx,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  1,  2002 
("Amendment  No.  1");  and  to  Ira  Brandriss,  Special 
Coutisel,  Division,  Commission,  dated  July  23,  2002 
("A|iendment  No.  2"),  and  August  19,  2002 
("Amendment  No.  3"). 

1  See  Securities  Exchange  Act  Release  No.  45824 
(Apfil  25,  2002),  67  FR  22144  ("Notice"). 

5  See  letters  from  Richard  S.  Rudolph,  Director 
and  Counsel.  Phlx,  to  Ira  Brandriss,  Special 
Counsel,  Division,  Commission,  dated  November  5, 
2002  ("Amendment  No.  4").  February  24.  2003 
("Amendment  No.  5"),  March  18,  2003 
("Amendment  No.  6"),  and  April  22,  2003 
("Amendment  No.  7"). 

Amendment  No.  4  replaced  the  text  of  the 
proposed  rule  change  with  new  text  that  made 
revisions  to  proposed  Commentary  .03.  The  text  of 
proposed  Commentary  .03  was  further  amended  by 
Amendment  Nos.  5,  6,  and  7.  As  discussed  infra, 
the  final  text  of  proposed  Commentary  .03  as  set 
forth  in  Amendment  No.  7  is  intended  to  clarify 
that  the  provision  would  apply  to  any  transaction 
in  which  a  floor  broker  is  crossing  a  public 
customer  order  with  an  order  that  is  not  a  public 
customer  order. 

In  Amendment  No.  6,  Phlx  also  amended 
proposed  Commentar)'  .02(i)  to  Phlx  Rule  1064,  as 
discussed  infra,  to  reflect  that  the  proposed 
provision  to  entitle  a  floor  broker  to  cross  a  certain 
percentage  of  a  customer  order  with  a  facilitation 
order  from  the  originating  firm  would  apply  only 
to  public  customer  orders,  not  all  customer  orders. 


originating  firm  from  its  own 
proprietary  account.^ 

As  explained  by  the  Phlx,  xmder  the 
current  rule,  a  floor  broker  seeking  to 
cross  buy  and  sell  orders  for  the  same 
options  series  must  first  bring  the 
transaction  to  the  trading  floor  and 
request  markets  from  the  trading  crowd 
for  all  components  of  the  order.  After 
providing  the  crowd  with  the 
opportunity  to  make  such  markets,  the 
floor  broker  must  aimounce  that  he  or 
she  holds  an  order  subject  to  crossing  or 
facilitation,  and  then  must  propose  a 
price  at  which  to  cross  the  original  order 
that  improves  upon  the  price  provided 
by  the  crowd.  However,  before  the  floor 
broker  can  effect  the  cross,  the 
registered  options  traders  ("ROTs")  in 
the  crowd  are  given  the  opportuinity  to 
take  all  or  part  of  the  transaction  at  the 
proposed  price. 

Under  these  rules,  if  the  crowd  does 
not  want  to  participate  in  the  trade,  the 
floor  broker  may  proceed  with  the  cross. 
If  the  crowd  wants  to  participate  in  part 
of  the  order,  however,  the  crowd  has 
priority  and  the  floor  broker  may  cross 
only  that  amount  remaining  after  the 
crowd  has  taken  its  portion.  If  the  crowd 
wants  to  participate  in  the  entire  order, 
the  floor  broker  will  not  be  able  to  cross 
or  facilitate  any  part  of  the  order. 

The  Phlx  proposes  to  adopt  new 
Commentary  .02  to  Rule  1064  to  entitle 
the  floor  broker,  under  certain 
conditions,  to  cross  a  specified 
percentage  of  an  original  order  with 
another  customer  order  or  orders,  or 
with  an  order  of  the  originating  firm, 
before  ROTs  in  the  crowd  can 
participate  in  the  transaction.  The 
percentage  of  the  floor  broker's 
guarantee  would  depend  upon  whether 
the  price  at  which  the  order  is 
ultimately  traded  is  at  the  crowd's  best 
bid  or  offer  in  response  to  the  floor 
broker's  initial  request,  or  at  an 
improved  price. 

Where  the  floor  broker  proposes  the 
cross  at  a  price  that  improves  the 
crowd's  market,  and  the  crowd  then 
wants  to  take  part  in  some  or  all  of  the 
order  at  the  improved  price,  the  floor 
broker  would  be  entitled  to  cross  40% 
of  the  contracts.^  Where  the  trade  takes 


•■  When  the  contra  side  is  provided  by  the 
originating  firm  from  its  own  proprietar\'  account, 
the  transaction  is  known  as  a  "facilitation." 

'  After  the  floor  broker  proposed  to  cross  the 
order,  he  or  she  would  be  required  again  to  give  the 
crowd  a  reasonable  opportunity  to  bid  or  offer  for 
the  order.  Telephone  conversation  between  Richard 
S.  Rudolph,  Director  and  Counsel,  and  Dawn  Kelly 
Reim,  Market  Surveillance  Investigator,  Phlx,  and 
Ira  Brandriss.  Special  Counsel,  and  Frank  N.  Genco, 
Attorney,  Division,  Commission,  on  October  21, 
2002.  If  the  crowd  improved  upon  the  floor  broker's 
price,  and  the  floor  broker  then  proposed  to  match 
the  crowd's  price,  the  floor  broker  would  be  entitled 


place  at  the  market  provided  by  the 
crowd,  the  floor  broker  would  be 
entitled  to  cross  20%  of  the  contracts. 
These  entitlements  would  apply  only 
with  respect  to  any  portion  of  the 
original  order  that  remained  after  all 
public  customer  orders  in  the  limit 
order  book  and  represented  in  the 
trading  crowd  at  the  time  the  market 
was  established  were  satisfied. 

The  proposed  rule  change  would 
apply  to  transactions  in  equity  options 
and  would  initially  apply  to  customer 
orders  of  a  minimum  size  of  500 
contracts.  The  Exchange's  Options 
Committee  would  be  authorized  to 
determine,  on  an  option  by  option  basis, 
the  eligible  size  for  an  order  that  could 
be  transacted  pursuant  to  the  proposal. 
However,  the  eligible  order  size  could 
not  be  less  than  500  contracts.  In  the 
case  of  a  complex  order,  such  as  a 
spread  or  a  straddle,  the  proposed  rule 
change  would  require  that  at  least  one 
leg  of  such  an  order,  standing  alone, 
would  need  to  meet  the  eligible  size 
requirement. 

The  proposed  rule  change  also 
provides  that  if  the  same  member 
organization  of  the  Exchange  is  both  the 
originating  firm  and  the  specialist  for  " 
the  option  in  which  the  transaction 
takes  place,  and  the  floor  broker  acting 
on  behalf  of  the  originating  firm  crosses 
or  facilitates  under  the  proposed  rule, 
the  specialist  would  not  be  entitled  to 
any  Enhanced  Specialist  Participation 
pursuant  to  Phlx  Rule  1014(g) «  with 
respect  to  the  particular  cross 
transaction. 

If  the  specialist  is  not  the  same 
member  organization  as  the  originating 
firm,  and  the  trade  takes  at  the 
specialist's  disseminated  bid  or  offer 
when  the  specialist  is  on  parity  with 
one  or  more  controlled  accounts,  the 
specialist  may  be  entitled  to  an 
Enhanced  Specialist  Participation,  but  - 
in  no  case  would  the  specialist  be 
guaranteed  a  percentage  that,  when 
combined  with  the  percentage  crossed 
by  the  floor  broker,  exceeds  40%  of  the 
briginal  order  after  relevant  public 
customer  orders  have  been  satisfied. 


lo  cross  20%  of  the  contracts.  Telephone 
conversation  between  Richard  S.  Rudolph.  Director 
and  Counsel,  Phlx,  and  Ira  Brandriss,  Special 
Counsel,  and  Frank  N.  Genco.  Attorney.  Division, 
Commission,  on  November  21,  2002. 

"The  Enhanced  Specialist  Participation  pr&granis 
in  Phlx  Rule  1014(g)  allocate  to  the  specialist,  in 
certain  options  classes,  a  greater  than  equal  share 
of  the  portion  of  the  order  that  is  divided  among 
the  specialist  and  any  "controlled  accoun's"  that 
are  on  parity.  A  "controlled  account"  is  an  account 
controlled  by  or  under  common  control  with  a 
broker-dealer. 
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Other  provisions  of  the  proposed  rule 
change  are  patterned  after  similar  rules 
on  other  exchanges.^ 

Amendment  No.  6  to  the  proposed 
rule  change  specifies  that  the  provisions 
of  Commentary  .02  to  permit  the  floor 
broker  to  cross  a  specified  percentage  of 
an  original  order  with  a  facilitation 
order  of  the  originating  firm  would 
apply  where  the  original  order  is  a 
public  customer  order. 

The  Exchange  further  proposes  to 
adopt  Commentary  .03  to  Phlx  Rule 
1064.  As  set  forth  in  Amendment  No.  7 
to  the  proposed  rule  change, 
Commentary  .03  would  state  that  a  floor 
broker  crossing  a  public  customer  order 
with  an  order  that  is  not  a  public 
customer  order,  when  providing  a 
reasonable  opportunity  for  the  trading 
crowd  to  participate  in  the  transaction, 
must  disclose  the  public  customer  order 
that  is  subject  to  crossing  prior  to  the 
execution  of  the  order. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirements  of  sections  6(b)(5) 
of  the  Act '"  that  the  rules  of  an 
exchange,  among  other  things,  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. ' ' 

The  Commission  believes  that  Phlx's 
proposal  to  grant  crossing  guarantees 
and  participation  rights  to  member  firms 
seeking  to  execute  crosses  on  the 
Exchange,  under  the  proposed 
conditions,  is  reasonable.  As  noted 
above,  other  options  exchanges  have 
similar  rules,  and  the  proposed  rule 
change  should  enable  Phlx  to  compete 
with  these  exchanges  in  attracting  order 
flow  of  broker-dealer  firms  seeking  to 
cross  or  facilitate  customer  orders. 

The  Commission  notes  that,  in 
approving  member  firm  participation 
rights  and  other  guaranteed 
participations  in  the  past,  it  has  found 
that  rules  entitling  a  market  participant 
or  participants  to  up  to  40%  of  an  order 
are  not  inconsistent  with  the  statutory 
standards  of  competition  and  free  and 


*  See  Notice. 

'015U.S.C.  78f(b)(5). 

1'  In  approving  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f]. 


open  markets. 12  The  Commission  has 
raised  concerns,  on  the  other  hand, 
about  participation  guarantees  that 
"lock  up"  a  larger  percentage  of  an 
order,  and  thereby  reduce  the  number  of 
contracts  for  which  the  trading  crowd 
can  compete.' *  The  proposed  rule 
change  guarantees  an  allocation  of  no 
more  than  40%  of  an  order  to  a  member 
firm  seeking  to  facilitate  an  order. 
Moreover,  the  proposal  includes  a 
provision  that  limits  the  number  of 
contracts  to  be  allocated  to  the 
facilitating  firm  and  the  specialist  in  the 
aggregate  to  no  more  than  40%  of  the 
order.  The  rule  for  which  the  Phlx  seeks 
approval  is  consistent  with  the 
Commission's  position  with  respect  to 
participation  guarantees. 

The  Commission  finds  good  cause  for 
granting  accelerated  approval  of 
Amendment  Nos.  4,  5,  6,  and  7  to  the 
proposed  rule  change.  Amendment  No. 
4  restated  the  text  of  the  proposed  rule 
change  as  set  forth  in  the  Notice,  and 
made  revisions  only  to  Commentary  .03. 
Amendment  Nos..  5  and  6  also  revised 
proposed  Commentary  .03.  To  the 
extent  that  the  revisions  made  by  these 
amendments  were  retained  in  the  final 
version  of  proposed  Commentary  .03  set 
forth  in  Amendment  No.  7,  they  are 
discussed  below. 

Amendment  No.  6  also  amended 
proposed  Commentary  .02  to  establish 
that  the  member  firm  participation 
guarantee  would  apply  only  when  the 
floor  broker  is  seeking  to  cross  a 
facilitation  order  from  the  member  firm 
with  a  public  customer  order.  The 
Commission  notes  that  Phlx  Rule 
1064(b),  governing  facilitation  crosses, 
refers  specifically  to  transactions  in 
which  a  floor  broker  is  holding  an 
options  order  for  a  public  customer  that 
he  or  she  is  seeking  to  cross  with  a 
contra  side  order.  The  text  of  proposed 
new  Commentary  .02  as  originally 
submitted  also  referred  to  the 
facilitation  of  a  public  customer  order. 
Although  in  an  earlier  amendment  the 
Exchange  deleted  the  word  "public" 
from  proposed  Commentary  .02,'"  the 
Exchange  has  now  determined  to  restore 
the  term.  The  Commission  believes  that 
this  change  is  reasonable  and  also 
eliminates  a  possible  inconsistency 


'^  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
42455  (February  24.  2000),  65  FR  11388  (March  2, 
2000);  42894  dime  2,  2000),  65  FR  36850  (June  12, 
2000);  42835  (May  26,  2000),  65  FR  35683  (June  5, 
2000);  42848  (May  26,  2000),  65  FR  36206  (June  7, 
2000). 

"See.  e.g..  Securities  Exchange  Act  Release  No. 
43100  (July  31,  2000),  65  FR  48778  (August  9, 
2000). 

>*  See  Amendment  No.  2. 


between  Phlx  Rule  1064(b)  and 
proposed  Commentary  .02. 

Tne  Commission  also  finds  good 
cause  for  accelerating  approval  of 
Amendment  No.  7  to  the  proposed  rule 
change.  Amendment  No.  7  would 
amend  the  text  of  proposed 
Commentary  .03  to  state  that  a  floor 
broker  crossing  a  public  customer  order 
with  an  order  that  is  not  a  public 
customer  order,  when  providing  for  a 
reasonable  opportunity  for  the  trading 
crowd  to  participate  in  the  transaction, 
shall  disclose  the  public  customer  order 
that  is  subject  to  crossing  prior  to  the 
execution  of  the  order.  As  discussed  in 
the  Notice,  the  Phlx  believes  that  "(i]f 
the  customer  order  is  disclosed  first,  the 
trading  crowd  may  be  more  likely  to  bid 
or  offer  competitively  as  contra  side  to 
that  customer's  order,  thus  benefiting 
the  customer."  As  originally  proposed. 
Commentary  .03,  referred  only  to 
facilitation  orders.  Amendment  No.  7 
establishes  that  the  provision  would 
apply  to  all  crossing  transactions  in 
which  the  floor  broker  is  crossing  a 
public  customer  order  with  an  order 
that  is  not  a  public  customer  order. '^ 
The  Commission  believes  that  it  is 
appropriate  to  accelerate  approval  of 
Amendment  No.  7. 

Accordingly,  the  Commission  finds 
that  good  cause  exists,  consistent  with 
sections  6(b)(5)  and  19(b)(2)  of  the 
Act,!**  to  grant  accelerated  approval  of 
Amendment  Nos.  4,  5,  6,  and  7  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
4,  5,  6  and  7,  including  whether 
Amendment  Nos.  4,5,6  and  7  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
Nos.  4,  5,  6,  and  7  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  these 
amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 


'^Commentary  .03  also  was  amended  by  the  Phlx 
to  distinguish  the  disclosure  requirement  of 
proposed  Commentary  .03  from  the  provision  of 
proposed  Commentary  .02(iv)  requiring  the  floor 
broker  to  disclose  all  components  of  the  customer 
order  initially,  before  requesting  that  the  trading 
crowd  provide  its  market. 

'6  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-17  and  should  be 
submitted  by  June  4,  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-2002-17),  as  amended,  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

M ai:garet  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-11996  Filed  5-13-03;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  4347] 

Overseas  Schools  Advisory  Council 
Notice  of  Meeting 

The  Overseas  Schools  Advisory 
Council,  Department  of  State,  will  hold 
its  Annual  Meeting  on  Thursday,  June 
12,  2003.  in  the  Bureau  of 
Administration  Conference  Room  6320, 
Department  of  State  Building,  2201  C 
Street,  NW.,  Washington,  DC.  The 
meeting  will  take  place  from  9:30  a.m. 
to  12  p.m.  and  is  open  to  the  public. 

The  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving 
American-sponsored  schools  overseas, 
which  are  assisted  by  the  Department  of 
State  and  which  are  attended  by 
dependents  of  U.S.  Government  families 
and  children  of  employees  of  U.S. 
corporations  and  foundations  abroad. 

This  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  Council  to  the  American- 
sponsored  overseas  schools.  The  agenda 
includes  a  review  of  the  recent  activities 
of  American-sponsored  overseas  schools 
and  the  overseas  schools  regional 
associations,  a  progress  report  on 
projects  selected  for  the  annual  Program 
of  Educational  Assistance,  and  a 
presentation  on  the  Council's  project  to 
develop  a  video  tape  for  U.S. 
corporations  on  the  Council's  activities. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 


"15  U.S.C  78s(b){2). 
••ir  CFR  200.30-3(a)(12). 


discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled,  and 
individual  building  passes  are  required 
for  all  attendees.  Persons  who  plan  to 
attend  should  so  advise  Dr.  Keith  D. 
Miller,  Department  of  State,  Office  of 
Overseas  Schools,  Room  H328,  SA-1, 
Washington,  DC  20522-0132,  telephone 
202-261-8200,  prior  to  June  2,  2003. 
Each  visitor  will  be  asked  to  provide  a 
date  of  birth  and  Social  Security  number 
at  the  time  of  registration  and 
attendance  and  must  carry  a  valid  photo 
ID  to  the  meeting.  All  attendees  must 
use  the  C  Street  entrance  to  the 
building. 

Dated:  May  7,  2003. 
Keith  D.  Miller, 

Executive  Secretary,  Overseas  Schools 
Advisory  Council,  Department  of  State. 
[FR  Doc.  03-12006  Filed  5-13-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doclcet  No.  WTO/D&-277] 

WTO  Dispute  Settlement  Proceeding 
Regarding  the  United  States 
International  Trade  Commission  Rnal 
Determination  of  Threat  of  Material 
Injury  in  the  Investigation  Concerning 
Certain  Softwood  Lumber  From 
Canada 

agency:  Office  of  die  United  States 
International  Trade  Representative. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  die  United 
States  International  Trade 
Representative  ("USTR")  is  providing 
notice  of  the  request  by  the  Government 
of  Canada  for  the  establishment  of  a 
dispute  settlement  panel  under  the 
Marrakesh  Agreement  Establishing  the 
World  Trade  Organization  ("WTO 
Agreement")  to  examine  the 
International  Trade  Commission  ("ITC") 
final  determination  of  threat  of  material 
injury  with  respect  to  certain  softwood 
lumber  from  Canada. 

The  request  for  the  establishment  of  a 
panel  alleges  that  the  ITC's 
determination  is  inconsistent  with 
various  provisions  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994"),  die  Agreement  on 
Implementation  of  Article  VI  of  GATT 
1994  ("Anti-dumping  Agreement"),  and 
the  Agreement  on  Subsidies  and 
Countervailing  Measures  ("SCM 
Agreement").  USTR  invites  written 


comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Athough  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  setUement  proceedings, 
comments  should  be  submitted  on  or 
before  June  30,  2003  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
fiV062@ustr.gov.  Attn:  "Lumber  Injury 
Dispute"  in  the  subject  line,  or  (ii)  by 
fax,  to  Sandy  KcKinzy  at  (202)  395-i- 
3640,  with  a  confirmation  copy  sent 
electronically  to  the  e-mail  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  R.  Posner,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW.,  Washington.  DC  20508,  (202)  395- 
3582. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  on  April  3,  2003,  the  Government 
of  Canada  submitted  a  request  for 
establishment  of  a  dispute  setdement 
panel  to  examine  the  U.S.  International 
Trade  Commission  ("ITC")  final 
determination  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
softwood  lumber  from  Canada 
determined  by  the  U.S.  Department  of 
Commerce  to  have  been  subsidized  and 
sold  in  the  United  States  at  less  than  fair 
value. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

In  its  determination  of  May  16,  2002, 
published  in  the  Federal  Register  on 
May  22,  2002,  the  ITC  found  tiiat 
imports  of  softwood  lumber  &t)m 
Canada  that  the  U.S.  Department  of 
Commerce  found  to  be  subsidized  and 
sold  at  less  than  fair  value  threatened  an 
industry  in  the  United  States  with 
material  injmy.  The  reasons  for  the 
ITC's  determination  are  set  forth  in 
USITC  Publication  No.  3509  (May 
2002). 

By  letter  dated  December  20,  2002, 
Canada  requested  consultations  with  the 
United  States  under  the  WTO  Dispute 
Setdement  Understanding  regarding  the 
ITC's  determination.  Considtations  were 
held  on  January  22,  2003. 

In  its  request  for  the  establishment  of 
a  panel,  Canada  alleges  that  the  United 
States  has  violated  Article  VI:6(a)  of  the 
GATT  1994;  Articles  1,  3.1,  3.2,  3.4,  3.5, 
3.7,  3.8,  12.2, 12.2.2,  and  IS.l'of  the 
Anti-dumping  Agreement;  and  Articles 
10, 15.1,  15.2, 15.4, 15.5, 15.7, 15.8, 
22.3,  22.5  and  32.1  of  the  SCM 
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Agreement.  Canada  alleges  that  these 
violations  stem  from  certain  errors  in 
the  ITC's  determination,  hi  particular, 
Canada  claims  that  the  ITC: 

1.  Failed  to  objectively  evaluate  the 
volume  of  dumped  and  subsidized 
imports  from  Canada,  their  impact  on 
prices  in  the  United  States,  and  their 
impact  on  the  U.S.  industry; 

2.  Failed  to  objectively  evaluate  injury 
or  threat  of  injury  to  the  U.S. 'industry 
caused  by  factors  other  than  dumped 
and  subsidized  imports,  and  to  ensure 
that  the  impact  of  those  factors  was  not 
attributed  to  dumped  and  subsidized 
imports; 

3.  Improperly  determined  that 
increased  dumped  and  subsidized 
imports  were  imminent  and  were  likely 
to  exacerbate  price  pressiue,  which 
would  materially  injiu-e  the  U.S. 
industry; 

4.  Failed  to  properly  evaluate  a 
variety  of  factors  that  it  should  have 
evaluated  in  reaching  a  conclusion  of 
threatened  material  injury; 

5.  Failed  to  accord  "special  care"  to 
its  determination  of  threatened  material 
injury; 

6.  Failed  to  set  forth  sufficient  detail 
in  its  report  regarding  its  findings  and 
conclusions,  including  all  relevant 
information  and  all  considerations 
relevant  to  its  threatened  material  injury 
determination;  and 

7.  Failed  to  satisfy  the  requirements  of 
Article  3  of  the  Anti-dumping 
Agreement  and  Article  15  of  the  SCM 
Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  Canada's  request  for 
consultations.  Persons  submitting 
comments  may  either  send  one  copy  by 
fax  to  Sandy  McKinzy  at  (202J  395- 
3640,  or  transmit  a  copy  electronically 
to  fr0062@ustr.gov,  with  "Liunber  Injury 
Dispute"  in  the  subject  line.  For 
documents  sent  by  fax,  USTR  requests 
that  the  submitter  provide  a 
confirmation  copy  electronically.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 


that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  the 
top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday  • 
through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
[FR  Doc.  03-12036  Filed  5-13-03;  8:45  am] 
BILLING  CODE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-250] 

WTO  Dispute  Settlement  Proceeding 
Regarding  United  States— Equalizing 
Excise  Tax  imposed  by  Florida  on 
Processed  Orange  and  Grapefruit 
Products 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  by  the 
Government  of  the  Federative  Republic 
of  Brazil  for  the  establishment  of  a 
dispute  settlement  panel  under  the 
Marrakesh  Agreement  Establishing  the 
Worid  Trade  Organization  ("WTO 
Agreement")  to  examine  the  (equalizing 
excise  tax  imposed  by  Florida  on 
processed  orange  and  processed 
grapefruit  products  pursuant  to  Section 
601.155  of  the  Florida  Statutes.  Brazil 
alleges  that  Florida's  equalizing  excise 
tax  is  inconsistent  with  the  obligations 
of  the  United  States  under  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994").  USTR  invites  written 
comment  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  July  1,  2003  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0077@ustr.gov,  with  "DS250"  in  the 
subject  line,  or  (ii)  by  mail,  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508,  Attn: 
DS250  Dispute,  with  a  confirmation 
copy  sent  electronically  to  the  e-mail 
address  above  or  by  fax  to  (202)  395- 
3640. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanford  K.  McCoy,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508,  (202)  395- 
3581. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that,  on  August  19,  2002,  the  United 
States  received  a  request  from  the 
Government  of  the  Federative  Republic 
of  Brazil  for  the  establishment  of  a  WTO 
dispute  settlement  panel  to  examine  the 


equalizing  excise  tax  imposed  by 
Florida  on  processed  orange  and 
processed  grapefruit  products  pursuant 
to  Section  601.155  of  the  Florida 
Statutes.  The  panel  was  established  on 
October  1,  2002.  Chile,  the  European 
Communities  ("EC"),  Mexico,  and 
Paraguay  have  notified  the  WTO  of  their 
intention  to  participate  as  third  parties. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

Brazil  alleges  that  the  equalizing 
excise  tax  imposed  by  the  State  of 
Florida  pursuant  to  Section  601.155  of 
the  Florida  Statutes,  as  amended 
effective  July  1,  2002,  is  inconsistent 
with  certain  obligations  of  the  United 
States  under  GATT  1994.  Brazil  asserts 
that  Section  601.155  levies  an  excise  tax 
on  the  privilege  of  processing, 
reprocessing,  blending,  or  mixing 
processed  orange  products  or  processed 
grapefruit  products  into  retail  or 
instituted  size  containers  in  Florida. 
Products  on  which  an  equivalent  tax  is 
levied  pursuant  to  §  601.15  of  the 
Florida  Statutes  are  exempt  from  the  tax 
imposed  by  §  601.155.  Brazil  asserts  that 
the  Florida  equalizing  excise  tax  is 
inconsistent  with  United  States 
obligations  under  Articles  111:1, 111:2  and 
111:4  of  GATT  1994. 

Specifically,  Brazil  alleges,  inter  alia, 
that  the  equalizing  excise  tax  (a)  is 
applied  to  the  Brazilian  product  so  as  to 
afford  production;  (b)  exceeds  internal 
taxes  and  charges  applied  to  like 
domestic  products;  and  (c)  accords 
Brazilian  products  treatment  less 
favorable  than  that  accorded  to  like 
products  of  U.S.  origin,  particularly  in 
regard  to  the  use  of  the  proceeds  of  the 
equalizing  excise  tax  for  advertising  and 
promotion  of  Florida  citrus  and  citrus 
products. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to. Sandy  McKinzy  at 
the  address  listed  above  or  transmit  a 
copy  electronically  to  FR007@ustr.gov, 
with  "DS250"  in  the  subject  line.  For 
docimients  sent  by  U.S.  mail,  the 
submitter  should  provide  a  confirmation 
copy,  either  electronically  or  by  fax  to 
(202) 395-3640. 

USTR  encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 


letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  conmient  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
and  bottom  of  the  cover  page  and  each 
succeeding  page  of  the  submission. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(b)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person— 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  at  the 
top  and  bottom  of  the  cover  page  and 
each  succeeding  page  of  the  submission; 
and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will      * 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
[FR  Doc.  03-12037  Filed  5-13-03;  8:45  am] 
BILUNG  CODE  3190-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34339] 

Huron  &  Eastern  Railway  Company, 
'  Inc.-Corporate  Family  Merger 
Exemption-Saginaw  Valley  Railway 
Company,  inc. 

Huron  &  Eastern  Railway  Company, 
Inc.  (HESR)i  and  the  Saginaw  Valley 
Railway  Company,  Inc.  (SGVY),^  both  of 
which  are  subsidiaries  of  RailAmerica, 
Inc.,  have  filed  a  verified  notice  of 
exemption  with  respect  to  a  proposed 
corporate  restructuring,  through  which 
SGVY  will  merge  into  HESR,  with  HESR 
as  the  surviving  entity.  Under  the 
agreement  and  plan  of  merger,  HESR 
will  owm  all  of  the  assets  of  SGVY  and 
will  be  responsible  for  all  debts, 
liabilities,  and  obligations  of  SGVY. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  April  21.  2003, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

The  purpose  of  the  transaction  is  to 
reduce  corporate  overhead  and 
duplication  and  save  state  taxes. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  imder  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S'.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  that  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34339  must  be  filed  with  the 


'  HESR,  a  Class  III  rail  carrier,  owns  and  operates 
approximately  171  miles  of  railroad  in  the  State  of 
Michigan. 

^  SGVY,  a  Class  III  rail  carrier,  owns  and  operates 
approximately  56.72  miles  of  railroad  in  the  State 
of  Michigan. 
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Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Louis  E. 
Gitomer.  Of  Counsel,  BALL  JANIK  LLP, 
1455  F  Street.  NW.,  Suite  225, 
Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  May  8,  2003. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-12002  Filed  5-13-03;  8:45  am] 

BiLUNG  CODE  491S-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  8,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission{s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  Usted  and  to  the 
Treasiuy  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  June  13.  2003,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0233. 

Form  Number:  IRS  Form  7004. 

Type  of  Review:  Extension. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  Corporation 
Income  Tax  Return. 

Description:  Form  7004  is  used  by 
corporations  and  certain  non-profit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  retimis.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not  to 
impose  a  late  filing  penalty  in  error  and 
also  to  insure  that  the  proper  amount  of 
tax  was  computed  and  deposited. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,081,045. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hr.,  44  min. 


Learning  about  the  law  or  the  form — 1 

hr.,  33  min. 
Preparing  the  form — 2  hr.,  39  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,048,280 
hoiu-s. 

OMB  Number:  1545-0887. 

Form  Number:  IRS  Form  8281. 

Type  of  Review:  Extension. 

Title:  Information  Return  for  Publicly 
Offered  Original  Issue  Discoimt 
Instruments. 

Description:  Form  8281  is  filed  by  the 
issuer  of  a  publicly  offered  debt 
instrument  having  Original  Issue 
Discoimt  (OID).  The  iiiformation  is  used 
to  update  Publication  1212,  "List  of 
Original  Issue  Discoimt  Instruments." 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hr.,  1  min. 
Learning  about  the  law  or  the  form — 30 

min. 
Preparing,  copying,  assembling  and 

sending  the  form  to  the  IRS — 36  min. 

Frequency  of  Response:  On  occasion, 
annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,060  hours. 

OMB  Number:  1545-1131. 

Regulation  Project  Number:  INTL- 
485-89  Final. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  {Section  988  Transactions). 

Description:  Sections  988(c)(1)(D)  and 
(E)  require  taxpayers  to  make  certain 
elections  which  determine  whether 
section  988  applies.  In  addition  sections 
988(a)(1)(B)  and  988(d)  require 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  or  which 
are  hedges  of  other  transactions. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  40  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,333  hours. 

OMB  Number:  1545-1241. 

Regulation  Project  Number:  PS-92-90 
Final. 

Type  of  Review:  Extension. 

Title:  Special  Valuation  Rules. 

Description:  Section  2701  of  the 
Internal  Revenue  Code  allows  various 


elections  by  family  members  who  make 
gifts  of  common  stock  or  partnership 
interests  and  retain  senior  interests.  The 
elections  affect  the  value  of  the  gifted 
interests  and  the  retained  interests. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
496  hours. 

OMB  Number:  1545-1260. 

Regulation  Project  Number:  CO-62- 
89  Final. 

Type  of  Review:  Extension. 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

Description:  The  reporting 
requirement  concerns  the  election  a 
taxpayer  may  make  to  treat  as  the 
change  date  the  effective  date  of  a  plan 
of  reorganization  in  a  title  II  or  similar 
case  rather  than  the  confirmation  date  of 
a  plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estirnated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1344. 

Regulation  Project  Number:  CO-30- 
92  Final. 

Type  of  Review:  Extension. 

Title:  Consolidated  Returns — Stock 
Basis  and  Excess  Loss  Accounts, 
Earnings  and  Profits,  Absorption  of 
Deductions  and  Losses,  Joining  and 
Leaving  Consolidated  Groups, 
Worthless  Stock  Loss,  I^on-applicability 
of  Section  357(c). 

Description:  The  reporting 
requirements  affect  consolidated 
taxpayers  who  will  be  making  elections 
(if  made)  to  treat  certain  loss  carryovers 
as  expiring  and  an  election  (if  made) 
allocating  items  between  returns.  The 
information  will  facilitate  enforcement 
of  consolidated  return  regulations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
52,049. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
18,600  hours. 

OMB  Number:  1545-1426. 


Regulation  Project  Number:  INTLr-21- 
91  Temporary  and  Final. 

Type  of  Review:  Extension. 

Title:  Section  6662— Imposition  of  the 
Accuracy-Related  Penalty. 

Description:  These  regulations 
provide  guidance  about  substantial  and 
gross  valuation  misstatements  as 
defined  in  section  6662(e)  and  6662(h). 
They  also  provide  guidance  about  the 
reasonable  cause  and  good  faith 
exclusion.  The  regulations  apply  to 
taxpayers  who  have  tfansactions 
between  persons  described  in  section 
482  and  net  section  482  transfer  price 
adjustments. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  8  hours,  3 
minutes. 

Frequency  of  Response:  Annually, 
other  (one-time  only). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  20,125  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

Reviewer:  Joseph  F.  Lackey,  Jr.,  (202) 
395-7316,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Mary  A.  Able. 

Departmental  Reports  Management  Officer. 
[FRpoc.  03-11999  Filed  5-13-03;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
United  States  Mint 

action:  Notification  of  CCAC  public 
meeting. 


SUMMARY:  Pursuant  to  Public  Law  108- 
15.  enacted  on  April  23,  2003,  the 
United  States  Mint  announces  the  first 
Citizens  Coinage  Advisory  Committee 
(CCAC)  bi-monthly  meeting.  This 
meeting  is  open  to  the  public.  The 
purpose  of  this  meeting  is  to  conduct 
business  associated  with  the  CCAC's 
responsibility  to  advise  the  Secretary  of 
the  Treasury  on  designs  pertaining  to 
the  coinage  of  the  United  States  and  for 
other  purposes. 

Date:  May  15,  2003.  * 

Time:  9  a.m.  to  11  a.m. 

Location:  United  States  Mint,  801 
Ninth  St.,  NW.,  Washington,  DC 
Treasury  Executive  Institute  Conference 
Room — 1st  floor. 

Subject:  Consider  5-cent  coin  designs, 
state  commemorative  quarter-dollar  coin 
designs,  and  other  business. 

The  meeting  completion  time  may  be 
extended  to  accommodate  additional 
business  that  must  be  conducted. 
Interested  persons  should  call  202-354- 
7502  for  the  latest  update  on  meeting 
time  and  location. 

Public  Law  108-15  established  the 
CCAC  to: 

•  Advise  the  Secretary  of  the 
Treasury  on  any  theme  or  design 
proposals  relating  to  circulating  coinage, 
bullion  coinage.  Congressional  gold 


medals,  and  national  and  other  medals 
produced  by  the  United  States  Mint; 

•  Advise  the  Secretary  of  the 
Treasury  with  regard  to  the  events, 
persons,  or  places  that  the  Committee 
recommends  to  be  commemorated  by 
the  issuance  of  commemorative  coins  in 
each  of  the  five  calendar  years 
succeeding  the  year  in  which  a 
commemorative  coin  designation  is 
made;  and 

•  Make  recommendations  with 
respect  to  the  mintage  level  for  any 
commemorative  coin  recommended. 

FdR  FURTHER  INFORMATION  CONTACT: 

Melody  Grimm,  United  States  Mint 
Liaison  to  the  CCAC,  801  Ninth  Street, 
NW.,  Washington,  DC  20220.  or  call 
202-354-7606. 

Any  member  of  the  public  interested 
in  submitting  matters  for  the  CCAC's 
consideration  is  invited  to  submit  them 
by  fax  to  the  following  number:  202- 
756-6424. 

Authority:  Public  Law  108-15  (April  23, 
2003). 

Dated:  May  9,  2003. 
Henrietta  Holsman  Fore, 

Director.  United  States  Mint. 

[FR  Doc.  03-12066  Filed  5-13-03;  8:4^  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AH70 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  60  Plant  Species  from  the 
Islands  of  Maui  and  Kahoolawe,  HI 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  60  of  70  listed  plant 
species  known  historically  from  the 
Hawaiian  islands  of  Maui  and 
Kahoolawe.  A  total  of  approximately 


37,717  hectares  (ha)  (93,200  acres  (ac)) 
of  land  on  the  island  of  Maui  and  1,180 
ha  (2,915  ac)  of  land  on  the  island  of 
Kahoolawe  fall  within  the  boundaries  of 
the  139  critical  habitat  units  designated 
for  the  60  species.  This  critical  habitat 
designation  requires  the  Service  to 
consult  \mder  section  7  of  the  Act  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat.  We  solicited  data  and 
comments  from  the  public  on  all  aspects 
of  the  proposed  rule,  including  data  on 
economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
June  13,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation,  used  in  the  preparation 


of  this  final  rule  vfill  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hoiu-s  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088.  Honolulu, 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/54 1  -344 1 ;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12(h)), 
there  are  70  plant  species  that,  at  the 
time  of  listing,  were  reported  from  the 
islands  of  Maui  and/or  Kahoolawe 
(Table  1). 


Table  1  .—Summary  of  Island  Distribution  of  70  Species  From  Maui  and  Kahoolawe 


Species  (common  name) 


Acaena  exigua  (liiiwai) 

Adenophorus    periens    (pendent    kihl 

fern). 

Alectryon  macrococcus  (mahoe)  

Argyroxiphium       sandwicense       ssp. 

macrocephalum  (ahinahina). 
Asplenium  fragile  var.  Insulare  (NCN) ... 
Bidens     micrantha     ssp.      kalealaha 

(kookoolau). 

Bonamia  menz/es//  (NCN)  

Brighamia  rockii  {poa  ala)  

Cenchrus  agrimonioides  (kamanomano) 

Centaurium  sebaeoides  (awiwi)  

Clermontia  lindseyana  (oha  wal) 

Clermontia  oblongifolla  ssp.  mauiensis 

(oha  wai). 

Clermontia  peleana  (oha  wal)  

Clermontia  samuelii  {ot\a  wai) 

Cdubrina  oppositifolia  (kauila)  

Ctenitis  squamigera  (pauoa)  

Cyanea  copelandii  ssp.  haleakalaensis 

(haha). 

Cyanea  glabra  (haha) 

Cyanea    grimesiana    ssp.    grimesiana 

(haha). 
Cyanea    hamatiflora    ssp.    hamatiflora 

(haha). 

Cyanea  lobata  (haha)' 

Cyanea  mceldowneyi  (haha) 

Cyrtandra  munroi  (haiwale)  

Delissea  undulata  (NCN) 

Diellia  erecta  (asplenium-leaved  diellia) 

Diplazium  molokaiense  (NCN)  

Dubautia     plantaginea     ssp.     tiumilis 

(naenae). 
Flueggea  neowawraea  (mehamehame) 

Geranium  artxreum  (nohoanu) 

Geranium  multiflorum  (nohoanu) 

Gouania  vitifolia  (NCN) 

Hedyotis  coriacea  (kioele) 

Hedyotis  mannii  (pilo) 

Hesperomannia  arborescens  (NCN)  


Island  distribution 
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Table  1.— Summary  of  Island  Distribution  of  70  Species  From  Maui 

AND  Kahoolawe— Continued 

Species  (common  name) 

Island  distribution 

Kauai 

Oahu 

Molokai 

Lanai 

Maui 

Hawaii 

NW  Isles. 

Kahoolawe, 

Niihau 

Hesperomannia  arbuscula  (NCN)  

C 
C 
H 
H 

C 
C 
C 
H 

Hibiscus  brackenridgei  (mao  hau  hele) 
•  Ischaemum  byrone  (Hilo  ischaemum)  ... 

H 
C 

H 
C 
H 

C 

C 
C 
C 

Ka(R) 

Isodendrion   pyrifolium    (wahine    noho 

H 

kula). 
Kanaloa  kahoolawensis  (kohe  malama 

Ni(H) 
Ka(C)       , 

t 

Lip 
Lyi 
Ms 
Me 
Me 
Me 
Me 
Me 
Ne 
No 
Pe 

nalama  o  kanaloa). 

>ochaeta  kamolensis  (nehe)  

C 
C 
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C 
C 

c 
c 
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C 
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H 
C 
H 
C 
C 
C 
C 
C 
C 
H 
R 
C 

H 
C 
H 
C 
H 
C 
C 

simachia  lydgatei  (NCN) 

H 
H 

riscus  pennatiformis  (NCN)  

H 

V 

H 

NW  Isles  (C) 

licope  adscendens  (alani) 

licope  balloui  (a\ani) 

licope  knudsenii  (a\ar\i) 

C 

licope  mucronulata  (alani)  

C 

licope  ovalis  (alani) 

raudia  sericea  (NCN)  

totrichium  humile  (kului) 

C 

H 

.Ka(H) 

C 
C 

ucedanum  sandwicense  (makou)  

C 
H 

C 

Phiegmariurus  mann/V  (wawaeiole)  

.C 

Phyllostegia  mannii  (NCN)  

C 
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Ph 
Pli 
Pla 
Pla 
Pte 
Rei 
Sat 
Sd 
Set 
Set 
Set 

Sol 
Spi 
Tet 

/Ilostegia  mollis  (NCN) 

C 
C 
C 
H 
C 

Vllostegia  pan/iflora  (NCN)  

H 

H 

ntago  princeps  (laukahi  kuahiwi) 

tanthera  holochila  (NCN) 

C 
C 

C 

c   • 

H 

* 

ris  lidgatei  (NCN) 

Ttya  mauiensis  (NCIN) 

licula  purpurea  (NCN)  

C 

■■  ■■ 

Tiedea  haleakalensis  (NCN)  

. 

liedea  hookeri  (NCN)  

C 
C 
C 

liedea  nuttallii  {NCN)  

C 
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H 
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ibania  tomentosa  (ohai)  
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anum  incompletum  (popolo  ku  mal) 
irmolepis  hawaiiensis  (NCN) 

Ni  (H),  Ka 
(C),  NW 
Isles  (C) 

C 

ramolopium  arenarium  (NCN)  

Tetramolopium  capillare  (pamakani)  [ 

Tet 
Vigi 
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ramolopium  remyi  (NCN)  
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la  o-wahuensis  {NCN)  
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c 

thoxylum  hawaiiense  (ae)  

C 
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C  (Current)— population  last  observed  within  the  past  30  years 
H  (Historical) — population  not  seen  for  more  than  30  years 
R  (Reported) — reported  from  undocumented  observations 
NCN — no  common  name 


Eighteen  of  these  species  are  endemic 
to  the  islands  of  Maui  and  Kahoolawe, 
while  42  species  are  reported  from  one 
or  more  other  islands,  as  well  as  Maui 
and/or  Kahoolawe.  Each  of  these  species 
is  described  in  more  detail  below  in  the 
section,  "Discussion  of  Plant  Taxa." 
Although  we  considered  designating 
critical  habitat  on  Maui  and  Kahoolawe 
for  each  of  the  70  plant  species,  for  the 
reasons  described  below,  the  final 
designation  includes  critical  habitat  for 
60  of  70  plant  species.  Species  that  also 
occur  on  other  islands  may  have  critical 
habitat  designated  on  other  islands  in 
previous  or  subsequent  ndemakings. 


The  Islands  of  Maui  and  Kahoolawe 

Maui,  the  second  largest  island  in 
Hawaii  at  1,888  square  kilometers  (sq 
km)  (729  square  miles  (sq  mi))  in  area, 
was  formed  from  the  remnants  of  two 
large  shield  volcanoes,  the  older  West 
Maui  volcano  (1.3  million  years)  on  the 
west  and  the  larger,  but  much  younger, 
Haleakala  volcano  on  the  east.  Stream 
erosion  has  cut  deep  valleys  and  ridges 
into  the  originally  shield-shaped  West 
Maui  volcano.  The  highest  point  on 
West  Maui  is  Puu  Kukui  at  1,764  meters 
(m)  (5,787  feet  (ft))  elevation,  which  has 
an  average  rainfall  of  1,020  centimeters 
(cm)  (400  inches  (in))  per  year,  making 
it  the  second  wettest  spot  in  Hawaii 
(Department  of  Geography  1998). 


Having  erupted  just  200  years  ago,  East 
Maui's  Haleakala  crater,  reaching  3,055 
m  (10,023  ft)  in  elevation,  has  retained 
its  classic  shield  shape  and  lacks  the 
diverse  vegetation  typical  of  the  older 
and  more  eroded  West  Maui  mountain. 
Rainfall  on  the  slopes  of  Haleakala  is 
about  89  cm  (35  in)  per  year,  with  its 
windward  (northeastern)  slope  receiving 
the  most  precipitation.  However, 
Haleakala's  crater  is  a  dry  cinder  desert 
because  it  is  above  the  level  at  which 
precipitation  develops  and  is  sheltered 
from  moisture-laden  winds  (Gagne  and 
Cuddihy  1999). 

The  island  of  Kahoolawe  measures 
about  17.7  km  (11  mi)  long  by  11.3  km 
(7  mi)  wide,  comprising  some  11,655  ha 
(28,800  ac).  Located  in  the  lee  of 
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Haleakala,  the  island  lies  approximately 
11  km  (6.7  mi)  from  East  Maui.  The 
highest  point  is  the  rim  of  an  extinct 
volcano  at  450  m  (1,477  ft)  above  sea 
level.  The  estimated  annual 
precipitation  is  approximately  50  cm 
(20  in),  with  most  of  it  falling  from 
November  through  March.  In  addition  to 
the  low  precipitation,  Kahoolawe  is  the 
windiest  of  the  Hawaiian  Islands  (Gon 
et  al.  1992). 

Discussion  of  Plant  Taxa 

Species  Endemic  to  Maui  or  Kahoolawe 

Argyroxiphium  sandwicense  ssp. 
macrocephalum  (Ahinahina) 

Argyroxiphium  sandwicense  ssp. 
macrocephalum,  a  long-lived  perennial 
and  a  member  of  the  aster  family 
(Asteraceae),  is  called  the  Haleakala 
silversword.  It  is  a  distinctive,  globe- 
shaped  rosette  plant  with  a  dense 
covering  of  silver  hairs.  This  subspecies 
is  distinguished  from  A.  sandwicense 
ssp.  sandwicense  by  the  shape  and  ratio 
of  the  dimensions  of  the  inflorescence 
(flowering  part  of  plant),  the  number  of 
ray  florets  per  head,  and  the 
combination  of  its  longer,  three-angled 
leaves;  its  silvery  leaf  hairs,  which 
completely  hide  the  leaf  surface;  and  its 
longer  achenes  (dry  fruits)  (Carr  1985, 
1999a). 

This  monocarpic  (flowers  only  once, 
at  the  end  of  its  lifetime)  plant  matures 
from  seed  to  its  final  stage  in 
approximately  15  to  50  years.  The  plant 
remains  a  compact  rosette  imtil  it  sends 
up  an  erect,  central  flowering  stalk,  sets 
seed,  and  dies.  Flowering  occurs  from 
June  to  September,  with  aimual 
numbers  of  flowering  plants  varying 
dramatically  from  year  to  year.  Reliable 
counts  of  flowering  plants  were  made  in 
1935  (217  flowered)  and  in  1941  (815 
flowered).  Numbers  recorded  flowering 
in  recent  years  have  ranged  from  zero  in 
.  1970  to  6,632  in  1991.  The 
environmental  stimulus  for 
synchronous  flowering  is  as  yet 
unknown.  An  apparent  relationship  of 
the  1991  mass  flowering  event  to 
stratospheric  alteration  by  the  eruption 
of  Pinatubo  Volcano  in  the  Philippines 
has  been  considered.  Investigations  are 
imderway  by  R.  Pharis  of  the  University 
of  Calgary  and  L.L.  Loope  of  the  U.S. 
Geological  Siuvey — Biological 
Resources  Division  (USGS-BRD)  to 
explore  whether  enhanced  flowering  is 
related  to  increased  UV-B  radiation 
caused  by  temporary  reduction  of 
stratospheric  ozone.  Flying  insects, 
especially  native  bees,  moths,  flies, 
bugs,  and  wasps,  many  of  which  are 
pollinators,  are  attracted  in  large 
numbers  to  the  giant,  aromatic 
inflorescences.  Argyroxiphium 


sandwicense  ssp.  macrocephalum 
cannot  fertilize  itself  and  is  reliant  on 
insect  pollinators  for  reproduction. 
Rarely,  hybrids  between  A.  sandwicense 
ssp.  macrocephalum  and  Dubautia 
menziesii  (naenae)  have  been  observed. 
Primarily  found  within  Haleakala 
Crater,  especially  on  Puu  o  Pele  and  Puu 
o  Maui  cinder  cones,  these  hybrid 
individuals  can  flower  for  several  years 
before  dying  (Carr  1985;  Loope  and 
Crivellone  1986;  Loope  and  Medeiros, 
in  press;  Service  1997;  57  FR  20772). 

Currently,  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
occupies  all  of  its  historic  range,  a  1,000 
ha  (2,500  ac)  area  at  2,100  to  3,000  m 
(6,890  to  9,840  ft)  elevation  in  the  crater 
and  outer  slopes  of  Haleakala  Volcano, 
within  Haleakala  National  Park  and  The 
Natiue  Conservancy  of  Hawaii's  (TNCH) 
Waikamoi  Preserve.  There  are  a  total  of 
7  occurrences  on  Federal  and  privately 
owned  land,  with  a  total  of  39,025  to 
44,025  individual  plants  (Geographic 
Decision  Systems  International  (GDSI) 
2001;  Hawaii  Natural  Heritage  Program 
(HINHP)  Database  2001;  Loope  and 
Crivellone  1986;  Service  1997;  TNCH 
1998;  57  FR  20772). 

The  habitat  of  this  species  consists 
primarily  of  lava  flows  and  otherwise 
barren,  unstable  slopes  of  recent  (less 
than  several  thousand  years  old) 
volcanic  cinder  cones  or  in 
Deschampsia  nubigena  (hair  grass) 
grasslands  at  elevations  between  1 ,508 
and  3,053  m  (4,947  and  10,016  ft).  Mean 
aiuiual  precipitation  is  approximately 
75  to  250  cm  (29.6  to  98.4  in).  The 
substrate  has  almost  no  soil 
development  and  is  subject  to  frequent 
formation  of  ice  at  night  and  extreme 
heating  during  cloudless  days.  This 
species  is  found  in  alpine  dry  shrubland 
with  native  species,  including  Agrostis 
sandwicensis  (bent  grass),  Dubautia 
menziesii,  Leptecophylla  tameiameiae 
(pukiawe),  Silene  struthioloides 
(catchfly),  Tetramolopium  humile 
(NCN),  or  Trisetum  glomeratum  (pili 
uka)  (Service  1997;  57  FR  20772;  Robert 
Hobdy,  Hawaii  Division  of  Forestry  and 
Wildlife  (DOFAW),  pers.  comm.,  2001). 

The  threats  to  this  species  are  loss  of 
pollinators  caused  by  the  nonnative 
Argentine  ant  (Iridomyrmex  humilis) 
and  yellow  jackets  [Vespula 
pennsylvanica);  native  seed-eating  and 
herbivorous  insects  such  as  the  tephritid 
fly  (Trupanea  cratericola);  limited 
natiual  range,  which  makes  it 
vulnerable  to  extinction  due  to 
catastrophic  events,  such  as  a  natural 
disaster;  competition  from  the 
nonnative  plant  species  Verbascum 
thapsus  (mullein);  and  human  impacts 
(trampling  and  site  degradation). 
Although  goats  [Capra  hircus)  and  cattle 


[Bos  taurus)  have  been  removed  from 
the  park,  they  remain  a  potential  threat 
(Service  1997;  57  FR  20772). 

Clermontia  samuelii  (Oha  wai) 

Clermontia  samuelii,  a  short-lived 
perennial  in  the  bellflower  family 
(Campanulaceae),  is  a  terrestrial  shrub 
with  elliptical  leaves  which  are 
sometimes  broader  at  the  tips.  C.  s.  ssp. 
hanaensis  is  differentiated  from  C.  s. 
ssp.  samuelii  by  the  greenish  white  to 
white  flowers;  longer,  narrower  leaves 
with  the  broadest  point  near  the  base  of 
the  leaves;  and  fewer  hairs  on  the  lower 
siuiace  of  the  leaves.  This  species  is 
separated  from  other  members  of  this 
endemic  Hawaiian  genus  by  the  size  of 
the  flowers  and  the  hypanthium  (base  of 
flower)  (Lammers  1999;  Service  2001). 

Little  is  known  about  the  life  history 
oi  Clermontia  samuelii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Clermontia  samuelii  has 
been  reported  from  Haleakala  and  from 
Keanae  Valley  on  the  windward  side  to 
Manawainui  on  the  leeward 
(southeastern)  side  of  Haleakala. 
Ciurently,  C.  samuelii  is  known  from 
Papanalahoa  Point,  Kuhiwa  Valley,  the 
ridge  north  of  Palike  Stream, 
Kawaipapa,  and  Mokulehua  Gulch. 
There  are  7  occiurences  with  309 
individual  plants  on  State  and  Federal 
lands  within  Haleakala  National  Park, 
Hanawi  Natural  Area  Reserve  (NAR), 
Hana  Forest  Reserve,  and  within  the 
East  Maui  Watershed  Partnership  (GDSI 
2001,  HINHP  Database  2001,  Medeiros 
and  Loope  1989,  Service  2001, 
Warshauer  1998,  64  FR  48307,  R. 
Hobdy,  DOFAW,  in  litt.  2000,  Ken 
Wood,  National  Tropical  Botanical 
Garden  (NTBG),  in  litt.  2000). 

Clermontia  samuelii  is  foimd  at 
elevations  between  723  and  2,244  m 
(2,372  and  7,362  ft).  Clermontia 
samuelii  ssp.  hanaensis  is  found  in  wet 
Metrosideros  polymorpha  (ohia)  and 
Metrosideros  polymorpha-Dicranopteris 
linearis  (uluhe)  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Adenophorus 
tamariscinus  (wahine  no  mauna); 
Broussaisia  arguta  (kanawao);  Carex 
alligata  (NCN);  Cheirodendron  trigynum 
(olapa);  Cibotium  spp.  (hapuu); 
Diplazium  sandwichianum  (hoio); 
Dubautia  spp.  (naenae);  Hedyotis 
hillebrandii  (manono);  Hedyotis 
terminalis  (manono);  Melicope 
clusiifolia  (kolokolo  mokihana); 
Melicope  spp.  (alani);  Peperomia 
obovatilimba  (ala  ala  wai  nui); 
Psychotria  mariniana  (kopiko); 


Tetraplasandra  oahuensis  (ohe  mauka); 
or  Vaccinium  spp.  (ohelo).  In  addition, 
Clermontia  samuelii  ssp.  samuelii  is 
found  in  wet  Metrosideros  polymorpha 
and  M.  polymorpha-Cheirodendron 
trigynum  forest  containing  one  or  more 
of  the  following  native  plant  species: 
Bmussaisia  arguta;  Carex  alligata; 
Cibotium  spp.;  Clermontia  arborescens 
ssp.  waihiae  (oha  wai  nui);  Clermontia 
spp.  (oha  wai);  Diplazium 
sandwichianum;  Dubautia  spp.; 
Hedyotis  hillebrandii;  Hedyotis  spp. 
(NCN);  Melicope  spp.;  Rubus  hawaiensis 
(akala);  or  Vaccinium  spp.  (HINHP 
Database  2001;  Service  2001;  64  FR 
48307;  R.  Hobdy  pers.  comm.,  2001;  K. 
Wood,  in  litt.  2000). 

Threats  to  Clermontia  samuelii  s^p. 
hanaensis  include  habitat  degradation 
and  destruction  by  feral  pigs  [Sus 
scrofa)  and  competition  with  normative 
plant  species  such  as  Hedychium 
coronarium  (white  ginger),  Hedychium 

.  gardnerianum  (kahili  ginger),  Juncus 
spp.  (NCN),  Paspalum  urvillei  (vasey 
grass),  Paspalum  conjugatum  (Hilo 
grass),  or  Tibou'china  herbacea 
(glorybush).  In  addition,  two  extremely 
invasive  nonnative  plant  species, 
Miconia  calvescens  (velvet  tree)  and 
Clidemia  hirta  (Koster's  curse),  are 
found  in  nearby  areas  and  may  invade 
this  habitat  if  not  controlled.  The  habitat 
of  Clermontia  s:amuelii  ssp.  samuelii 
was  extensively  damaged  by  pigs  in  the 
past,  and  pigs  are  still  a  major  threat  to 
the  populations  on  State-owned  lands. 
The  occiurence  within  the  National 
Park  has  been  fenced,  and  pigs  have 
been  eradicated.  However,  due  to  the 
large  populations  of  pigs  in  adjacent 
areas,  the  park  occurrences  must 
constantiy  be  monitored  to  prevent 
further  ingress.  Competition  with 
normative  plant  species  such  as  Holcus 
lanatus  (velvet  grass)  and  Juncus 
planifolius  (NCN)  is  also  a  major  threat 
to  this  subspecies.  In  addition,  rats 
(mainly  black  rats  [Rattus  rattus))  and 
slugs  (mainly  Milax  gagetes)  are  known 
to  eat  leaves,  stems,  and  fhjits  of  other 
members  of  this  genus  and  therefore  are 
a  potential  threat  to  both  subspecies 
(Service  2001;  64  FR  48307;  K.  Wood,  in 

litt.  2000). 

Cyanea  copelandii  ssp.  haleakalaensis 
(Haha) 

Cyanea  copelandii  ssp. 
haleakalaensis,  a  short-lived  pereimial 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  vine-like  shrub 
with  sprawling  stems  and  tan  latex 
(sap).  This  subspecies  is  differentiated 
from  C.  c.  ssp.  copelandii  by  its  shorter 
elliptical  leaves.  The  species  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  the  vine-like  stems  and  the 


yellowish  flowers  that  appear  red 
caused  by  the  covering  of  hairs 
(Lammers  1999;  Service  2001). 

Little  is  known  about  the  life  history 
of  Cyanea  copelandii  ssp. 
haleakalaensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307), 

Historically,  Cyanea  copelandii  ssp. 
haleakalaensis  was  reported  from  the 
windward  side  of  Haleakala  and  from 
Waikamoi  to  Kipahulu  Valley. 
Ciurently,  this  species  is  known  from  5 
occurrences  with  a  total  of  204 
individuals  on  Federal  and  privately 
owned  land  within  the  East  Maui 
Watershed  Partnership  in  Haiku  Uka, 
the  ridge  above  Kuhiwa  Valley,  and 
Kipahulu  Valley  within  Haleakala 
National  Park  and  Hanawi  Natural  Area 
Reserve  (NAR)  (GDSI  2001;  HINHP 
Database  2001;  Lammers  1999;  Service 
2001;  Warshauer  1998;  64  FR  48307). 

Cyanea  copelandii  ssp. 
haleakalaensis  is  foimd  on  stream  banks 
or  wet  scree  (a  sloping  mass  of  rocks  at 
the  base  of  a  cliff)  slopes  or  in  forest 
understory  in  montane  wet  or  mesic 
forests  dominated  by  Acacia  koa  (koa) 
and  Metrosideros  polymorpha  at 
elevations  between  616  and  1,411  m 
(2,021  and  4,630  ft).  Associated  species 
include  Broussaisia  arguta,  Cibotium 
spp.,  Hedyotis  acuminata  (au), 
Perrottetia  sandwicensis  (olomea),  and 
Psychotria  hawaiiensis  (kopiko  ula) 
(HINHP  Database  2001;  R.  Hobdy,  pers. 
comm.,  2001;  Service  2001;  64  FR 
48307). 

The  major  threats  to  this  species  are 
habitat  degradation  and  destruction  by 
feral  pigs;  competition  with  several 
nonnative  plant  species;  rats;  slugs; 
human  activities;  and  potential 
extinction  caused  by  random 
environmental  events  due  to  small 
occurrence  sizes  (Service  2001;  64  FT? 
48307). 

Cyanea  glabra  (Haha) 

Cyanea  glabra,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
short-lived,  perennial  shrub,  with  the 
leaves  of  juvenile  plants  deeply 
pinnately  lobed,  while  those  of  the  adult 
plants  are  more  or  less  entire  and 
elliptical.  This  species  is  differentiated 
from  others  in  this  endemic  Hawaiian 
genus  by  the  size  of  the  flower  and  the 
piiuiately  lobed  juvenile  leaves 
(Lammers  1999;  Service  2001). 

Little  is  known  about  the  life  history 
of  Cyanea  glabra.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
enviroiunental  requirements,  and 


limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Cyanea  glabra  has  been 
reported  from  West  Maui  and  on 
Haleakala,  East  Maui.  Currently,  this 
species  is  known  from  a  single 
occurrence  of  12  individual  plants  on 
privately  owned  land  in  Kauaula  Valley 
(GDSI  2001;  HINHP  Database  2001;  64 
FR  48307). 

Cyanea  glabra  is  found  on  soil  and 
rock  stream  banks  in  wet  lowland 
forests  dominated  by  Acacia  koa  and 
Metrosideros  polymorpha,  at  elevations 
between  413  and  1,572  m  (1,355  and 
5,156  ft).  Associated  native  plants 
include  Boehmeria  grandis  (akolea), 
Cheirodendron  trigynum,  Christella 
cyatheoides  (kikawaio),  Cibotium  spp., 
Clermontia  kakeana  (ohai  wai), 
Coprosma  spp.  (pilo),  Diplazium  spp. 
(NCN),  Dodonaea  viscosa  (aalii), 
Dubautia  plantaginea  (naenae), 
Perrottetia  sandwicensis,  Pipturus 
albidus  (mamaki),  Psychotria  spp. 
(kopiko),  Sadleria  spp.  (amau), 
Touchardia  latifolia  (olona),  and 
Xylosma  hawaiiense  (maua)  (Service 
2001;  64  FR  48307;  Joel  Lau,  HINHP, 
pers.  comm.,  2001;  HINHP  Database 
2001;  R.  Hobdy,  pers.  comm.,  2001). 

The  threats  to  this  species  are  slugs; 
habitat  degradation  and  destruction  by 
feral  pigs;  flooding;  competition  with 
several  nonnative  plant  species;  rats;  the 
two-spotted  leafhopper  [Saphonia 
rufofascia);  and  extinction  caused  by 
random  environmental  events  caused  by 
the  small  number  of  individuals  in  the 
only  remaining  occurrence  (Service 
2001;  64  FR  48307). 

Cyanea  hamatiflora  ssp.  hamatiflora 
(Haha) 

Cyanea  hamatiflora  ssp.  hamatiflora. 
a  short-lived  perennial  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
palm-like  tree  with  tan  colored  latex. 
This  subspecies  is  differentiated  from 
the  other  listed  subspecies  (C. 
hamatiflora  ssp.  carlsonii)  by  its  longer 
calyx  lobes  and  shorter  individual 
flower  stalks.  This  species  is  separated 
from  others  in  this  endemic  Hawaiian 
genus  by  fewer  flowers  per 
inflorescence  and  narrower  leaves 
(Lammers  1999;  Service  2001). 

Little  is  known  about  the  life  histor>' 
of  Cyanea  hamatiflora  ssp.  hamatiflora. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Cyanea  hamatiflora  ssp. 
hamatiflora  was  known  from  the 
vrindward  side  of  Haleakala,  stretching 
from  Puu  o  Kakae  to  Manawainui. 
Currently,  this  species  is  known  from  9 
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occurrences  with  a  total  of  12 
individuals  within  the  East  Maui 
Watershed  Partnership  in  Honomanu, 
Wailuaiki,  Kipahulu  Valley,  Koukouai, 
and  Puu  Ahulili,  on  Federal  (Haleakala 
National  Park)  and  privately  owned 
lands  (GDSI  2001;  HINHP  Database 
2001;  Service  2001;  Warshauer  1998;  64 
FR  48307). 

Typical  habitat  for  this  species  is 
montane  wet  forest  dominated  by 
Metrosideros  polymorpha,  with  a 
Cibotium  spp.  and/ or  native  shrub 
understory,  or  closed  Acacia  koa-M. 
polymorpha  wet  forest,  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Athyrium 
microphyllum  (akolea),  Broussaisia 
arguta,  Cheirodendron  trigynum, 
Cyanea  aculeatiflora  (haha),  Cyanea 
kunthiana  (haha),  Dicranopteris 
linearis,  Diplazium  sandwichianum, 
Melicope  spp.,  Myrsine  spp.  (kolea),  or 
Vaccinium  spp.;  and  at  elevations 
between  767  and  1,553  m  (2,515  and 
5,095  ft)  (HINHP  Database  2001;  R. 
Hobdy,  pers.  comm.,  2001;  Service 
2001;"64FR  48307). 

The  threats  to  this  species  are  habitat 
degradation  and  destruction  by  feral 
pigs;  landslides;  competition  with  the 
nonnative  plant  Ageratina  adenophora 
(Maui  pamakani);  rats;  and  slugs 
(Service  2001;  64  FR  48307). 

Cyanea  mceldowneyi  (Haha) 

Cyanea  mceldowneyi,  a  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  short-lived,  imbranched  perennial 
shrub  with  rough  to  prickly  stems.  This 
species  is  distinguished  from  other 
species  of  Cyanea  by  the  combination  of 
a  densely  armed  trunk;  long  (4  cm  (1.6 
in)),  white  corollas;  and  leaf  blade  size 
and  shape  (Lammers  1999;  Service 
2001). 

Little  is  known  about  the  life  history 
of  Cyanea  mceldowneyi.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Cyanea  mceldowneyi 
was  known  from  rainforest  west  of 
Waikamoi  to  Honomanu  on 
northwestern  Haleakala.  Currently,  this 
species  is  known  from  11  occurrences 
with  a  total  of  36  individuals  on  State 
(Makawao  Forest  Reserve  and  Hanawi 
NAR)  and  privately  owned  lands  within 
the  East  Maui  Watershed  Partnership  at 
Kahakapao  Gulch,  Opana  Gulch, 
Waikamoi,  Puohokamoa,  Makapipi,  and 
the  flats  above  Kuhiwa  Valley  (GDSI 
2001;  HINHP  Database  2001;  Lanuners 
1999;  Service  1997;  Warshauer  1998;  57 
FR  20772). 


The  habitat  of  this  species  is  montane 
wet  and  mesic  forest  with  mixed 
Metrosideros  polymorpha-Acacia  koa 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussaisia  arguta,  Cheirodendron 
trigynum,  Cibotium  spp.,  Clenjiontia 
achorescens,  Cyrtandra  spp.  (haiwale), 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Hedyotis  spp.,  or 
Melicope  clusiifolia,  at  elevations 
between  779  and  1,357  m  (2,555  and 
4.453  ft)  (R.  Hobdy,  pers.  comm.,  2001, 
Service  1997,  57  FR  20772). 

The  threats  to  this  species  are  habitat 
degradation  and  physical  destruction  by 
feral  pigs,  small  number  of  occxurences 
and  individuals,  human  activities,  and 
competition  writh  nonnative  plant 
species,  especially  Setaria  palmifolia 
(palmgrass)  (Service  1997;  57  FR  20772). 

Dubautia  plantaginea  ssp.  humilis 
(Naenae) 

Dubautia  plantaginea  ssp.  humilis,  a 
short-lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  dwarf  shrub  less  than 
80  cm  (30  in)  tall  with  hairless  or 
strigillose  (bulbous-based  hairs,  all 
pointing  in  the  same  direction)  stems. 
This  species  differs  from  other  Hawaiian 
members  of  the  genus  by  the  number  of 
veins  in  the  leaves  and  by  the  close 
resemblance  of  the  leaves  to  the  genus 
Plantago.  The  subspecies  humilis  differs 
from  the  other  two  subspecies  (D. 
plantaginea  ssp.  magnifolia  and  D. 
plantaginea  ssp.  plantaginea)  by  having 
fewer  heads  per  inflorescence,  but  more 
florets  per  head  (Carr  1985;  Carr  1999b; 
Service  2001). 

Little  is  known  about  the  life  history 
of  Dubautia  plantaginea  ssp.  humilis. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Dubautia  plantaginea  ssp.  humilis  has 
only  been  reported  from  lao  Valley  on 
West  Maui.  The  two  occurrences  with 
60  to  65  individuals  in  total  are  on 
privately  owned  land  (GDSI  2001 ; 
HINHP  Database  2001;  Service  2001;  64 
FR  48307). 

The  typical  habitat  of  the  species  is 
wet.  barren,  steep,  rocky,  wind-blown 
cliffs  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  spp.  (kookoolau).  Carex 
spp.  (NCN),  Eragrostis  variabilis 
(kawelu).  Hedyotis  formosa  (NCN), 
Lysimachia  remyi  (NCN),  Metrosideros 
polymorpha,  Pipturus  albidus,  Plantago 
princeps  (laukahi  kuahiwi),  or 
Pritchardia  spp.  (loulu),  at  elevations 
between  266  and  1,593  m  (873  and 
5,226  ft)  (HINHP  Database  2001;  Service 


2001;  64  FR  48307;  R.  Hobdy.  pers. 
comm..  2001). 

Threats  to  Dubautia  plantaginea  ssp. 
humilis  include  landslides  and 
competition  from  nonnative  plant 
species.  Random  environmental  events, 
such  as  landslides,  are  a  threat  because 
of  the  limited  number  of  individuals 
and  occurrences  and  their  narrow 
distribution  (Service  2001;  64  FR 
48307). 

Geranium  arboreum  (Nohoanu) 

Geranium  arboreum,  a  long-lived 
perennial  member  of  the  geranium 
family  (Geraniaceae),  is  a  many 
branched,  spreading,  woody  shrub 
about  1.8  to  3.7  m  (6  to  12  ft)  tall.  This 
species  can  be  distinguished  from  other 
Geranium  species  by  its  red  petals  with 
the  upper  three  petals  erect  and  the 
lower  two  reflexed,  causing  the  flower 
to  appear  curved  (Wagner  et  al.  1999). 

Geranium  arboreum  is  the  only 
species  in  its  genus  that  appears  to  be 
adapted  to  bird-pollination.  Native 
honeycreepers  appear  to  be  a  major 
pollination  vector.  Geranium  arboreum 
from  the  southwest  area  of  Haleakala  in 
the  Kula  Forest  Reserve  produce  seeds 
that  are  larger  emd  fuller  than  seeds  from 
the  northwest  extension  of  its 
distribution.  Native  honeycreepers  are 
reasonably  abundant  in  both  eu^as. 
Little  else  is  known  about  the  life 
history  of  Geranium  arboreum. 
Flowering  cycles,  other  pollination 
vectors,  seed  dispersal  agents,  longevity,' 
specific  environmental  requirements, 
and  limiting  factors  are  unknown  (Funk 
1982,  1988;  Service  1997;  57  FR  20772). 

The  original  range  and  abundance  of 
the  species  is  unknown,  but  late  19th 
and  early  20th  century  collections 
indicate  that  it  once  grew  on  the 
southern  slopes  of  Haleakala  and  that  its 
distribution  on  the  northern  slopes 
extended  beyond  its  presently  kiiown 
range.  Currently,  there  are  12 
occurrences  totaling  158  individuals, 
within  the  East  Maui  Watershed 
Partnership  on  State  (Kula  and 
Kahikinui  Forest  Reserves),  private,  and 
federally  owned  or  leased  (Haleakala 
National  Park)  lands.  These  occurrences 
are  found  in  Kahua,  Kanahau.  Waiohidi, 
Kaipoioi  Gulch.  Hapapa  Gulch. 
Keauaiwi  Gulch,  Kalialinui.  and  south 
of  Puu  Luau  and  east  of  Puu  Nianiau 
(GDSI  2001;  HINHP  Database  2001; 
Service  1997;  Warshauer  1998;  57  FR 
20772). 

Geranium  arboreum  grows  in  steep, 
damp,  and  shaded  narrow  canyons  and 
gulches,  steep  banks,  and  intermittent 
streams  in  Sophora  chrysophylla 
(mamane)  subalpine  dry  shrubland  or 
Metrosideros  polymorpha  montane 
forest  containing  one  or  more  of  the 


following  associated  native  plant 
species:  Dryopteris  wallichiana  (io  nui); 
Dodonaea  viscosa;  Leptecophylla 
tameiameiae;  Rubus  hawaiiensis;  or 
Vaccinium  reticulatum  (ohelo  ai).  at 
elevations  between  1,451  and  2.184  m 
(4.760  and  7.164  ft)  (R.  Hobdy.  pers. 
comm.,  2001;  Service  1997;  57  FR 
20772). 

trhe  greatest  immediate  threat  to  the 
survival  of  this  species  is  encroachment 
and  competition  from  natiu'alized, 
nonnative  vegetation,  chiefly  grasses 
and  trees.  Soil  disturbance,  caused  by 
trampling  cattle  and  rooting  by  feral 
pigs,  also  is  a  major  threat  as  it  destroys 
plants  and  facilitates  the  encroachment 
of  competing  species  of  natiu-alized 
plants.  Other  less  important  threats 
include  browsing  by  cattle;  fires;  and 
pollen  from  nonnative  pine  trees,  which 
at  certain  times  of  the  year  completely 
covers  the  stigmas  of  the  geraniums, 
precluding  any  fertilization  by  its  own 
pollen.  The  small  niunber  of  individual 
plants  increases  the  potential  for 
extinction  from  random  environmental 
events,  and  the  limited  gene  pool  may 
depress  reproductive  vigor  (Funk  1982, 
1988;  Service  1997;  57  FR  20772). 

Geranium  multiflorum  (Nohoanu) 

^^ranium  multiflorum,  a  long-lived 
member  of  the  geranium  family 
(Geraniaceae),  is  a  perennial  niany- 
branched  shrub  1  to  3  m  (3  to  10  ft)  tall. 
Flowers  are  in  clusters  of  25  to  50  and 
have  5  white  petals  that  are  10  to  15 
millimeters  (mm)  (0.4  to  0.6  in)  long 
with  purple  veins  or  bases.  This  species 
is  distinguished  from  others  of  the 
genus  by  its  white,  regularly 
symmetrical  flowers  and  by  the  shape 
and  pattern  of  teeth  on  its  leaf  margins 
(Wagner  ef  a/.  1999). 

Little  is  known  about  the  life  history 
of  Geranium  multiflorum.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Geranium  multiflorum 
was  known  from  Ukulele,  Waieleele, 
and  Waianapanapa  on  East  Maui.  This 
species  is  now  known  from  Federal 
(Haleakala  National  Park),  State 
(Hanawi  NAR  and  Koolau  Forest 
Reserve),  and  private  lands  within  the 
East  Maui  Watershed  Partnership  in 
Haiku  Ula.  Kalialinui.  Koolau  Gap. 
between  East  Waiuaki  and  Kopiliula 
Streams,  near  Puu  Alaea  along 
Kalapawili  Ridge.  Kipahulu  Valley. 
Waiakekeehia.  and  Haleakala  Crater. 
The  1 3  known  occurrences  extend  over 
a  distance  of  about  10.5  by  5.5  km  (6.5 
by  3,5  mi).  Due  to  the  inaccessibility  of 
the  occurrences,  and  the  difficulty  in 


determining  the  number  of  individuals 
(caused  by  the  plant's  multi-branched 
.  form),  the  total  niunber  of  individuals  of 
this  species  is  not  known;  however,  it 
probably  does  not  exceed  3,000  plants 
(GDSI  2001;  HINHP  Database  2001;  R. 
Hobdy,  pers.  comm.,  2001;  Service 
1997;  Warshauer  1998;  57  FR  20772). 

Geranium  multiflorum  is  found  in  wet 
or  mesic  Metrosideros  polymorpha 
montane  forest  or  alpine  mesic  forest. 
Leptecophylla  tameiameiae  shrubland, 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Coprosma  montana  (pilo);  Dryopteris 
glabra  (hohui);  Dryopteris  wallichiana; 
Hedyotis  spp.;  Rubus  hawaiiensis; 
Sadleria  cyatheoides;  or  Vaccinium  spp. 
(amau).  at  elevations  between  1,499  and 
2,710  m  (4,918  and  8,890  ft)  (HINHP 
Database  2001:  Service  1997;  Wagner  e( 
al.  1999;  57  FR  20772). 

The  major  threat  to  Geranium 
multiflorum  is  competition  with 
encroaching  nonnative  plant  species, 
particularly  Rubus  argutus  (prickly 
Florida  blackberry).  A  potential  threat  is 
habitat  destruction  by  feral  pigs  and 
goats  in  unfenced  areas  (Service  1997; 
57  FR  20772). 

Kanaloa  kahoolawensis  (Kobe  malama 
malama  o  kanaloa) 

Kanaloa  kahoolawensis,  a  short-lived 
perennial  member  of  the  legume  family 
(Fabaceae),  is  a  densely  branched  shrub 
0.75  to  1  m  (2.5  to  3.5  ft)  tall.  The  leaves 
are  divided  into  three  pairs  of  leaflets, 
with  a  leaf  nectary  (nectar-bearing 
gland)  at  the  joint  between  each  pair  of 
leaflets.  One  to  three  inflorescences  are 
found  in  the  leaf  axils  (joint  between 
leaf  and  stem),  developing  with  the 
flush  of  new  leaves.  The  inflorescence  is 
a  globose  head  with  20  to  54  white 
flowers.  No  other  species  of  legume  in 
Hawaii  bears  any  resemblance  to  this 
species,  which  is  why  it  is  the  only  one 
in  this  genus  (Lorence  and  Wood  1994; 
Service  2001). 

Little  is  known  about  the  life  history 
of  Kanaloa  kahoolawensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknovirn  (Service 
2001;  64  FR  48307). 

Kanaloa  kahoolawensis  was  unknown 
to  science  until  its  discover}'  by  Steve 
Perlman  and  Ken  Wood  of  NTBG  in 
1992  on  a  steep  rocky  spire  on  the  coast 
of  Kahoolawe.  The  only  known  location 
ofK.  kahoolawensis  is  this  rocky  stack 
on  the  southern  coast  of  Kahoolawe,  in 
an  al-ea  which  is  owned  by  the  State  of 
Hawaii.  While  there  are  no  previous 


records  of  the  plant,  pollen  core  studies 
on  Oahu  revealed  a  legume  pollen  that 
could  not  be  identified  but  is  most 
likely  this  species.  The  pollen  cores 
indicate  that  this  previously 
unidentified  species  was  a  codominant 
with  Dodonaea  viscosa  and  Pritchardia 
spp.  from  before  1210  B.C.  to  1565  A.D., 
at  which  point  K.  kahoolawensis 
disappeared  from  the  pollen  record  and 
D.  viscosa  and  Pritchardia  spp.  declined 
dramatically.  Only  one  occiurence  with 
two  living  individuals  is  known  (Athens 
et  al.  1992;  Athens  and  Ward  1993; 
Lorence  and  Wood  1994;  Service  2001; 
64  FR  48307;  Paul  Higashino, 
Kahoolawe  Island  Reser\'e  Commission 
(KIRC),  pers.  comm.,  2000). 

The  only  known  habitat  is  steep  rocky 
talus  slopes  in  mixed  coastal  shrubland 
at  elevations  between  0  and  305  m  (0 
and  1,000  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  mauiensis 
(kookoolau);  Capparis  sandwichiana 
(maiapilo);  Melanthera  lavarum  (nehe); 
Portulaca  molokiniensis  (ihi);  Senna 
gaudichaudii  (kolomona);  or  Sida  fallax 
(ilima)  (Service  2001;  64  FR  48307;  R. 
Hobdy,  pers.  coram.,  2001). 

The  major  threats  to  Kanaloa 
kahoolawensis  are  landslides  and 
competition  with  the  nonnative  plant 
species  Emilia  fosbergii  (pualele)  and 
Nicotiana  glauca  (tree  tobacco).  Goats 
played  a  major  role  in  the  destruction  of 
vegetation  on  Kahoolawe  before  they 
were  removed,  and  K.  kahoolawensis 
probably  survived  only  because  the 
rocky  stack  is  almost  completely 
separated  from  the  island  and 
inaccessible  to  goats.  Rats  are  a  potential 
threat  to  K.  kahoolawensis,  because  the 
species  has  seeds  similar  in  appearance 
and  presentation  to  the  seeds  of  the 
federally  endangered  Caesalpinia 
kavaiensis  (uhiuhi),  which  are  eaten  by 
rats.  Rats  may  have  been  the  cause  of 
the  decline  of  this  species  over  400 
years  ago.  Trampling  and  habitat 
degradation  from  introduced  cats  and 
native  seabirds  are  also  potential 
threats.  Random  environmental  events 
and  reduced  reproductive  vigor  are  also 
threats  to  this  species,  because  only  two 
individuals  are  known  (Cuddihy  and 
Stone  1990;  Lorence  and  Wood  1994; 
Service  2001;  64  FR  48307;  P. 
Higashino,  pers.  comm.,  2000). 

Lipochaeta  kamolensls  (Nehe) 

Lipochaeta  kamolensis,  a  short-lived 
perennial  herb  of  the  aster  family 
(Asteraceae).  has  trailing  or  climbing 
stems  that  are  woody  at  the  base  and 
reach  a  length  of  0.3  to  3  m  (1  to  10  ft). 
This  species  is  distinguished  from 
others  of  the  genus  by  the  simple  leaves, 
which  are  pinnately  lobed  or  cut.  and  by 
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the  size  of  the  flower  heads  (Wagner  et 
al.  1999). 

Lipochaeta  kawolensis  has  been 
observed  flowering  from  December 
through  February,  as  well  as  in  April. 
The  growing  season  coincides  with  the 
wet  season  between  November  and 
April  to  May.  Plants  are  deciduous  and 
appear  to  be  metabolically  inactive 
during  the  dry  season.  Little  else  is 
known  about  the  life  history  of  L. 
kamolensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  otherwise  unknown 
(Service  1997;  57  FR  20772). 

Historically,  Lipochaeta  kamolensis 
was  known  from  Kamole  Gulch,  west  of 
Kepuni  Gulch,  and  7.2  km  (11.8  mi) 
southeast  of  Ulupalakua  Ranch  Office. 
This  species  still  occurs  in  Kamole 
Gulch,  on  State-owned  (Department  of 
Hawaiian  Home  Lands  (DHHL))  land. 
The  only  known  occurrence,  which 
extends  over  an  area  of  about  40  ha  (100 
ac).  is  estimated  to  contain  fewer  than 
500  individuals  (GDSI  2001;  HINHP 
Database  2001;  Service  1997;  Wagner  et 
al.  1999;  57  FR  20772;  K.  Wood,  in  litt. 
1999). 

Lipochaeta  kamolensis  typically 
grows  in  gulches  or  on  gentle  slopes 
outside  gulches  in  dry  shrubland  at 
elevations  between  40  and  602  m  (132 
and  1.974  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa; 
Ipomoea  indica  (koali  awa);  or 
Plumbago  zeylanica  (iliee)  (Service 
1997;  Wagner  et  al.  1999;  57  FR  20772; 
R.  Hobdy.  pers.  comm..  2001;  K.  Wood. 
in  litt.  1999). 

The  major  threats  to  Lipochaeta 
kamolensis  are  habitat  destruction, 
predation  by  cattle  and  goats, 
competition  with  nonnative  plants  such 
as  Lantana  camara  (lantana),  fire,  and 
the  one  occurrence  being  subject  to 
extinction  by  random  environmental 
events  (Service  1997;  57  FR  20772). 

Melicope  adscendens  (Alani) 

Melicope  adscendens,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  sprawling  shrub  with  long,  slender 
branches  covered  with  gray  hairs  when 
young,  which  become  hairless  when 
older.  Melicope  adscendens  is 
distinguished  from  other  species  of  the 
genus  by  its  growth  habit,  the  distinct 
follicles  (chambers)  of  its  fruit,  and  the 
persistent  (remaining  attached)  sepals 
and  petals  (Stone  et  al.  1999). 

Melicope  adscendens  fruits  have  been 
collected  in  March  and  July.  Little  else 
is  known  about  the  life  history  of  M. 
adscendens.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 


agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  fService 
1997;  59  FR  62346). 

Melicope  adscendens  has  been  found 
only  on  the  southwestern  slope  of 
Haleakala;  two  plants,  separated  by  an 
unspecified  distance,  were  found  by 
Forbes  in  1920.  Today,  there  are  16 
occurrences  on  State  (Kanaio  NAR)  emd 
privately  owned  lands  at  Puu  Ouli  and 
on  the  border  of  the  Hana  and  Makawao 
Districts  (GDSI  2001;  HINHP  Database 
2001;  Service  1997;  59  FR  62346). 

This  species  typically  grows  on  aa 
lava  (a  particular  type  of  lava  flow  with 
very  sharp  edges)  with  pockets  of  soil  in 
Nestegis  sandwicensis  (olopua)- 
Pleomele  auwahiensis  (hala  pepe)- 
Dodonaea  viscosa  lowland  mesic  forest 
or  open  dry  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alphitonia  ponderosa 
(kauila);  Chamaesyce  celastroides  var. 
lorifolia  (akoko);  Leptecophylla 
tameiameiae;  Osteomeles  anthyllidifolia 
(ulei);  Pouteria  sandwicensis  (alaa); 
Santalum  ellipticum  (iliahialoe);  or 
Xylosma  hawaiiense  (maua)  at 
elevations  between  761  and  1.209  m 
(2.497  and  3.967  ft)  (HINHP  Database 
2001;  Service  1997;  59  FR  62346;  R. 
Hobdy.  pers.  comm..  2001;  K.  Wood,  in 
litt.  1999). 

Major  threats  are  habitat  damage  and 
trampling  by  cattle;  competition  with 
nonnative  plant  species,  including 
Bocconia  frutescens  (NGN),  Lantana 
camara,  and  Pennisetum  clandestinum 
(kikuyu  grass);  and  reduced 
reproductive  vigor  or  extinction  from 
random  environmental  events  caused  by 
the  small  number  of  individuals  and 
narrow  distribution.  Potential  threats 
include  habitat  degradation  and  damage 
to  plants  by  axis  deer  (Axis  axis),  feral 
goats,  feral  pigs,  black  twig  borer 
[Xylosandrus  compactus),  fire,  and 
ranch  activities  (HINHP  Database  2001; 
Service  1997;  59  FR  62346). 

Melicope  balloui  (Alani) 

Melicope  balloui,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  small  tree  or  shrub.  New  growth  has 
yellowish  brown  woolly  hairs  and  waxy 
scales;  plant  parts  later  become  nearly 
hairless.  Melicope  balloui  is 
distinguished  from  other  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  four-lobed  capsule  (dry  fruit)  and 
usually  persistent  sepals  and  petals 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  balloui.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 


limiting  factors  are  unknown  (Service 
1997;  59  FR  62346). 

Melicope  balloui  has  been  found  only 
on  the  northern  and  southeastern  slopes 
of  Haleakala.  There  are  3  known 
occurrences  with  a  total  of 
approximately  50  individuals  on  private 
and  federally  owned  (Haleakala 
National  Park)  lands  within  the  East 
Maui  Watershed  Partnership  at  Puu  O 
Kakae  and  Palikea  Stream  (GDSI  2001; 
HINHP  Database  2001;  Service  1997;  59 
FR  62346;  K.  Wood,  in  litt.  1999). 

Melicope  balloui  typically  grows  in 
mesic  to  wet  forest  between  781  and 
1.596  m  (2,561  and  5.267  ft)  in  elevation 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acacia  koa;  Cibotium 
chamissoi  (hapuu);  Cibotium  glaucum 
(hapuu);  Diplazium  sandwichianum; 
Melicope  clusiifolia;  Metrosideros 
polymorpha;  or  Sadleria  pallida  (amau) 
(HINHP  Database  2001;  Service  1997;  59 
FR  62346;  J.  Lau.  Hawaii  Natural 
Heritage  Program,  pers.  comm..  2001). 

Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
axis,  deer  and  reduced  reproductive 
vigor  or  extinction  caused  by  random 
environmental  events  caused  by  the 
small  number  of  existing  occurrences 
and  individuals.  Potential  threats 
include  competition  with  normative 
plant  species  such  as  Clidemia  hirta, 
Paspalum  conjugatum,  Paspalum 
urvillei,  and  Psidium  cattleianum 
(strawberry  guava);  susceptibility  to 
black  twig  borer;  and  predation  by  rats 
(HINHP  Database  2001;  Service  1997;  59 
FR  62346). 

Melicope  ovalis  (Alani) 

Melicope  ovalis,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae). 
is  a  tree  growing  up  to  5  m  (16  ft)  tall. 
New  growth  has  fine,  short,  brownish 
hairs,  but  soon  becomes  hairless.  Leaves 
are  opposite,  leathery,  and  broadly 
elliptic.  Bruised  foliage  has  an  anise 
odor  similar  to  that  of  M.  anisata 
(mokihana).  Melicope  ovalis  is 
distinguished  from  other  species  of  the 
genus  by  the  almost  entirely  fused 
carpels  of  its  capsule,  its  nonpersistent 
sepals  and  petals,  and  its  well- 
developed  petioles  (leaf  stems)  (Stone  et 
al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  ovalis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  59  FR  62346). 

Melicope  ovalis  has  been  found  only 
on  the  eastern  and  southeastern  slopes 
of  Haleakala.  There  are  two  occurrences 
with  approximately  200  individuals, 


fdund  on  federally  owned  land  along 
Palikea  Stream  in  Haleakala  National 
Park  within  the  East  Maui  Watershed 
Partnership  (GDSI  2001;  HINHP 
Database  2001;  Service  1997;  59  FR 
62346;  K.  Wood,  in  litt.  1999). 

iThis  species  typically  grows  in  Acacia 
koa  and  Metrosideros  polymorpha- 
dominated  montane  wet  forests  along 
streams  at  elevations  between  753  and 
1,537  m  (2.469  and  5.042  ft).  Associated 
plant  species  include:  Broussaisia 
arguta;  Cheirodendron  trigynum; 
Dicranopteris  linearis;  Dubautia 
plantaginea;  Hedyotis  hillebrandii; 
Labordia  hedyosmifolia  (kamakahala); 
Machaerina  angustifolia  (uki); 
Penottetia  sandwicensis;  or 
Wikstroemia  oahuensis  (akia)  (HINHP 
Database  2001;  Service  1997;  59  FR 
62346;  R.  Hobdy.  pers.  comm..  2001). 

Major  threats  to  the  only  known 
population  are  habitat  degradation  and 
damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  caused  by  random 
environmental  events.  Competition  with 
introduced  plants  such  as  Clidemia 
hirta,  Paspalum  conjugatum,  Psidium 
cattleianum  and  Rubus  rosifolius 
(thimbleberry);  seed  predation  by  rats; 
and  susceptibility  to  black  twig  borer 
are  also  tlireats  to  this  species.  Habitat 
degradation  and  damage  to  plants  by 
feral  goats  and  axis  deer  are  potential 
threats  if  the  integrity  of  the  fence 
currenUy  surrounding  the  occurrence  is 
compromised  (HINHP  Database  2001; 
Service  1997;  59  FR  62346;  K.  Wood,  in 
litt.  1999). 


Reimya  mauiensis  (NCN) 

Hemya  mauiensis  is  a  short-lived 
perennial  member  of  the  aster  family 
(Asteraceae).  The  genus  Remya  is 
endemic  to  the  Hawaiian  Islands.  This 
species  is  a  small  perennial  shrub,  about 
90  cm  (3  ft)  tall,  with  many  slender, 
sprawling,  or  scandent  (climbing)  to 
weakly  erect  branches.  It  is 
distinguished  from  the  other  two 
members  of  the  genus  by  its  hairy  stems 
and  foliage,  leaf  shape,  and  length  of  the 
petiole  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Remya  mauiensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  56  FR  1450). 

ftemya  mauien^  was  collected  twice 
on  West  Maui  by  William  Hillebrand 
between  1851  and  1871,  and  again  in 
1920  by  Charles  Forbes,  also  on  West 
Maui.  It  was  thought  to  be  extinct  until 
its  rediscovery  in  1971  by  L.E.  Bishop. 
W.  Gagne.  and  S.  Montgomery  on  the 
slopes  of  Manawainui  Gulch,  Wcist 


Maui.  Currently,  R.  mauiensis  is  known 
from  five  occiurences  on  State-owned 
land  within  die  West  Maui  Mountains 
Watershed  Partnership  at  Paupau. 
Kokuula.  Kanaulaiki.  and  Maunawainui 
Gxdch  in  the  Panaewa  section  of  the 
West  Maui  NAR.  the  West  Maui  Forest 
Reserve,  and  the  Manawainui  Plant 
Sanctuary.  Because  of  the  sprawling 
habit  of  this  species,  and  the  often  dense 
growth  of  the  surroimding  vegetation,  it 
is  difficult  to  determine  the  exact 
number  of  individuals;  however,  there 
is  an  estimated  total  of  21  individuals 
(GDSI  2001;  HINHP  Database  2001; 
Service  1997;  56  FR  1450). 

Remya  mauiensis  grows  chiefly  on 
steep,  north  or  northeast-facing  slopes 
in  mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests  containing  one  or  more  of  the 
following  associated  native  species: 
Alyxia  oliviformis  (made);  Diospyros 
sandwicensis  (lama);  Diplazium 
sandwichianum;  Dodonaea  viscosa; 
Leptecophylla  tameiameiae;  Lysimachia 
remyi;  Melicope  spp.;  Microlepia 
strigosa  (palapalai);  Myrsine  lessertiana 
(kolea  lau  nui);  Nestegis  sandwicensis; 
Pleomele  auwahiensis;  Psychotria 
mariniana;  Wikstroemia  spp.  (akia);  or 
Xylosma  hawaiiense  at  elevations 
between  400  and  1.228  m  (1.312  and 
4,029  ft)  (HINHP  Database  2001;  Service 
1997;  56  FR  1450;  R.  Hobdy,  pers. 
comm.,  2001). 

This  species  is  threatened  by 
extinction  caused  by  random 
catastrophic  enviroimiental  events  by 
virtue  of  the  extremely  small  size  of  the 
occurrences  coupled  with  their  limited 
distribution.  The  limited  gene  pool  may 
depress  reproductive  vigor,  or  a  single 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  individuals.  However,  the 
primary  threat  to  this  species  is  the  loss 
and  degradation  of  its  habitat  caused  by 
the  introduction  of  nonnative  plants, 
such  as  Adiantum  hispidulum  (rough 
maidenhair  fern).  Rubus  rosifolius. 
Schinus  terebinthifolius  (Christmas 
berry),  or  Tibouchina  herbacea;  human 
activities;  and  feral  goats  and  pigs 
(Service  1997;  56  FR  1450). 

Schiedea  haleakalensis  (NCN) 

Schiedea  haleakalensis,  a  short-lived 
perennial  of  the  pink  family 
(Caryophyllaceae).  is  a  hairless  shrub, 
with  sUghdy  fleshy,  narrow  leaves  and 
a  single  vein.  Flowers  are  in  clusters  at 
the  ends  of  the  branches.  This  species 
differs  from  other  species  of  the  genus 
on  East  Maui  by  its  crowded,  hairless 
inflorescence  composed  of  bisexual 
flowers  (Wagner  et  al.  1999). 

Schiedea  haleakalensis  is 
gynodioecious  (individuals  either  have 


only  female  flowers  or  only  bisexual 
flowers)  and  so  likely  requires  cross- 
pollination  by  small  insects.  Small, 
short-flighted  flies  and  moths  have  been 
observed  visiting  flowers.  Fruits  and 
seeds  have  been  observed  from  August 
through  September.  LitUe  else  is  known 
about  the  life  history  of  S. 
haleakalensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1997;  57  FR  20772). 

Due  to  the  lack  of  early  collection^  or 
sightings,  the  historical  range  of 
Schiedea  haleakalensis  is  unknown. 
This  species  is  known  only  from  Leleiwi 
Pali  and  Kaupo  Gap  in  Haleakala 
National  Park  within  the  East  Maui 
Watershed  Partnership.  The  two 
occiurences  are  estimated  to  contain  a 
total  of  100  to  200  individuals,  which 
together  extend  over  a  total  area  of  1 1 
ha  (28  ac)  (GDSI  2001;  HINHP  Database 
2001;  Service  1997;  57  FR  20772). 

Schiedea  haleakalensis  typically 
grows  in  rock  cracks  on  sheer  cliffs 
adjacent  to  barren  lava  and  subalpine 
shrublands  and  grasslands  with  cinder, 
weathered  volcanic  ash,  or  in  bare  lava 
substrate  with  little  or  no  soil 
development  and  periodic  freezing 
temperatures,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  mauiensis 
(hinahina),  Bidens  micrantha 
(kookoolau),  Dubautia  menziesii, 
Leptecophylla  tameiameiae,  Vaccinium 
reticulatum,  or  Viola  chamissoniana 
(pamakani)  at  elevations  between  1,678 
and  2,434  m  (5.505  and  7.986  ft) 
(HINHP  Database  2001,  Service  1997.  57 
FR  20772  R.  Hobdy,  pers.  comm.,  2001). 

The  greatest  threats  to  Schiedea 
haleakalensis  are  fire  and  other 
catastrophic  events  that  could  severely 
impact  the  species  due  the  small 
number  and  restricted  distribution  of 
remaining  individuals  and  occurrences 
(Service  1997;  57  FR  20772). 

Tetramolopium  capillare  (Pamakani) 

Tetramolbpium  capillare,  a  short- 
lived perennial  of  the  sunflower  famUy 
(Asteraceae),  is  a  sprawling  shrub  with 
stems  measuring  50  to  80  cm  (20  to  31 
in)  long  and  covered  with  many  glands 
when  young.  Tetramolopium  capillare 
differs  horn  other  species  of  the  genus 
by  its  very  firm  leaves  with  edges  rolled 
under,  its  solitary  flower  heads,  the 
color  of  its  disk  florets,  and  its  shorter 
pappus.  It  differs  from  T.  remyi,  with 
which  it  sometimes  grows,  by  its  more 
sprawling  habit  and  the  shorter  stalks  of 
its  smaller  flower  heads  (Lowrey  1999). 

Little  is  known  about  the  life  nistory 
of  Tetramolopium  capillare.  Flowering 
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cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Lowrey 
1999). 

Historically,  Tetramolopium  capillare 
is  known  from  Lahaina  Luna  to  Wailuku 
on  West  Maui.  Currently,  5  known 
occurrences  with  a  total  of  166 
individuals  are  known  from  State  (West 
Maui  Forest  Reserve)  and  privately 
owned  lands  within  the  West  Maui 
Mountains  Watershed  Partnership, 
south  of  Kanaha  Stream,  Kauaula, 
Ulaula,  and  Koia  (GDSI  2001;  Lowrey 
1999;  Service  1997;  59  FR  49860). 

Tetramolopium  capillare  typically 
grows  on  rocky  substrates  in 
Heteropogon  contortus  (pili  grass) 
lowland  dry  forest  containing  Dodonaea 
viscosa  or  Myoporum  sandwicense 
(naio);  or  in  Metrosideros  polymorpha- 
Leptecophylla  tameiameiae  montane 
mesic  or  wet  shrubland  and  wet  cliff 
faces  containing  one  or  more  of  the 
following  associated  plant  species: 
Dodonaea  viscosa,  Leptecophylla 
tameiameiaem  or  Metrosideros 
polymorpha,  at  elevations  between  131 
and  1,432  m  (430  and  4.698  ft)  (Service 
1997;  59  FR  49860;  R.  Hobdy,  pers. 
comm.,  2001). 

The  major  threats  to  Tetramolopium 
capillare  are  fires;  competition  from 
nonnative  plant  species,  particularly 
Lantana  camara,  Leucaena 
leucocepbala  (koa  haole).  or  Melinus 
repens  (natal  redtop);  and  reduced 
reproductive  vigor  and/or  extinction 
from  random  environmental  events 
caused  by  the  small  number  of  existing 
occurrences  and  individuals  (Service 
1997;  59  FR  49860). 

Multi-Island  Species 

Acaena  exigua  (Liliwai) 

Acaena  exigua  is  a  small  perennial 
rosette  herb  in  the  rose  family 
(Rosaceae)  with  narrow,  fern-like, 
divided  leaves.  It  is  easily  hidden 
among  the  other  low,  tufted  bog  plants 
with  which  it  grows.  It  is  distinguished 
from  other  Hawaiian  rose  family 
members  by  its  lack  of  petals  and  by  the 
urn-shaped,  constricted  base  of  the 
flower,  that  encloses  the  fruit  (Wagner  et 
al.  1999). 

Little  is  known  about  the  life  history 
of  Acaena  exigua.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Acaena  exigua  was 
known  from  Puu  Kukui  on  West  Maui 
and  from  Moimt  Waialeale  on  Kauai.  On 
Maui,  A.  exigua  was  last  seen  by  Hank 


Oppenheimer  and  Steve  Perlman  in 
1999  within  the  Puu  Kukui  Watershed 
Management  Area.  It  has  not  been  seen 
in  the  wild  since  March  2000  (Hank 
Oppenheimer,  Maui  Pineapple 
Company  Limited,  pers.  comm.,  2001; 
Service  1997;  57  FR  20772). 

Acaena  exigua  is  known  only  from 
montane  bogs  characterized  by  a  thick 
peat  subsfrate  overlying  an  impervious 
clay  substrate,  with  hummocks  of 
sedges  and  grasses,  stunted  trees,  and 
shrubs  at  elevations  between  1,178  and 
1,764  m  (3,865  and  5,787  ft).  Associated 
native  species  include  the  sedges  and 
grasses  Carex  montis-eeke  (NCN), 
Deschampsia  nubigena,  Dichanthelium 
cynodon  (NCN).  Dichanthelium 
hillebrandianum  (NCN),  Dichanthelium 
isachnoides  (NCN),  Oreobolus  furcatus 
(NCN),  or  Rhynchospora  chinensis 
(kuolohia),  and  the  shrubs  Lagenifera 
maviensis  (howaiaulu),  Metrosideros 
polymorpha,  Myrsine  spp.,  Vaccinium 
spp.,  or  Viola  maviensis  (pamakani)  (R. 
Hobdy,  pers.  conun..  2001;  Service 
1997;  57  FR  20772). 

The  reason  for  the  disappearance  of 
this  species  is  not  known.  The  main 
current  threats  to  Acaena  exigua,  if  it 
exists,  are  believed  to  include  small 
occurrence  size;  human  impacts 
(collecting  and  site  degradation); 
consumption  of  vegetative  or  floral  parts 
by  nonnative  slugs  and  rats;  predation 
and  habitat  disturbance  by  feral  pigs; 
and  competition  with  nonnative  plant 
species  (Service  1997;  57  FR  20772). 

Adenophonis  periens  (Pendent  kihi 
fern) 

Adenophonis  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae) 
and  a  short-lived  perennial,  is  a  small, 
pendent,  epiphytic  (not  rooted  in  the 
ground)  fern.  This  species  differs  from 
others  in  this  endemic  Hawaiian  genus 
by  having  hairs  along  the  pinna  (leaflet) 
margins,  by  the  pinnae  being  at  right 
angles  to  the  midrib  axis,  by  the 
placement  of  the  sori  (spore-bearing 
structures)  on  the  pinnae,  and  by  the 
degree  of  dissection  of  each  pinna 
(Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophonis  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects.  Spores  lack 
a  thick  resistant  coat  which  may 
indicate  thefr  longevity  is  brief, 
probably  measured  in  days  at  most.  Due 
to  the  weak  differences  between  the 
seasons,  there  seems  to  be  no  evidence 
of  seasonality  in  growth  or 


reproduction.  Additional  information 
on  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  not  known 
(Linney  1989). 

Historically,  Adenophonis  periens 
was  reported  from  Kauai,  Oahu,  Lanai, 
Maui,  and  the  island  of  Hawaii. 
Currently,  it  is  known  from  Kauai, 
Molokai,  and  Hawaii.  On  Maui,  it  has 
not  been  seen  in  the  wild  since  1929 
(GDSI  2001;HINHP  Database  2001; 
Service  1999;  59  FR  56333). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Adenophonis  periens 
on  the  island  of  Maui  (Service  1999;  59 
FR  56333). 

Nothing  is  known  of  the  threats  to 
Adenophonis  periens  on  the  island  of 
Maui  (Service  1999;  59  FR  56333). 

Alectryon  macrococcus  (Mahoe) 

Alectryon  macrococcus,  a  long-lived 
perennial  member  of  the  soapberry 
family  (Sapindaceae),  consists  of  two 
varieties,  macrococcus  and 
auwahiensis,  both  frees  with  reddish- 
brown  branches  and  leaves  with  one  to 
five  pairs  of  sometimes  asymmetrical 
egg-shaped  leaflets.  The  underside  of 
the  leaf  has  dense  brown  hairs, 
persistent  in  A.  macrococcus  var. 
auwahiensis  but  only  on  leaves  of  young 
A.  macrococcus  var.  macrococcus.  The 
only  member  of  its  genus  found  in 
Hawaii,  this  species  is  distinguished 
from  other  Hawaiian  members  of  its 
family  by  being  a  tree  with  a  hard  fruit 
2.5  cm  (1  in)  or  more  in  diameter 
(Service  1997;  Wagner  et  al.  1999;  57  FR 
20772). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  known 
about  the  life  history  oi  A.  macrococcus. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  and 
specific  envfronmental  requirements  are 
unknovra  (Service  1997;  57  FR  20772). 

Historically  and  currently,  Alectryon 
macrococcus  var.  macrococcus  is 
known  from  Kauai,  Oahu,  Molokai,  and 
Maui.  On  Maui,  10  occurrences  with  a 
total  of  10  individuals  are  found  along 
the  Honokowai  Ditch  Trail,  Laimiupoko 
Valley,  and  lao  Valley  on  privately 
owned  land  writhin  the  West  Maui 
Mountains  Watershed  Partnership. 
Currently,  A.  macrococcus  var. 
auwahiensis  is  known  from  3 
occurrences  with  22  individuals  on 
leeward  East  Maui  in  Auwahi  in  the 
Hana  Disfrict  and  on  the  ridge  east  of 
Pahihi  Gulch  on  private  and  State- 
owned  (Kahikinui  Forest  Reserve)  lands 
(GDSI  2001;  HINHP  Database  2001; 


Medeiros  et  al.  1986;  Service  1997;  57 
FR  20772). 

j  The  habitat  of  Alectryon  macrococcus 
var.  macrococcus  on  Maui  is  mesic 
forests  with  Antidesma  platyphyllum 
(hame),  AntidSsma  pulvinatum  (hame), 
Bobea  sandwicensis  (ahakea),  Nestegis 
sandwicensis,  Pittosponim 
confertiflonim  (hoawa),  Pittosponim 
glabnim  (hoawa),  Pouteria 
sandwicensis,  or  Xylosma  spp.  (maua)  at 
elevations  between  1,017  and  3,562  m 
(ll68  and  3,337  ft).  The  habitat  of 
Alectryon  macrococcus  var. 
auwahiensis  is  mesic  to  wetter  mesic 
and  upper  dryland  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Alphitonia 
ponderosa;  Diospyros  sandwicensis; 
Dodonaea  viscosa;  Osteomeles 
anthyllidifolia;  Pleomele  auwahiensis; 
Pouteria  sandwicensis;  Santalum 
ellipticum;  Streblus  pendulinus  (aiai);  or 
Xylosma  hawaiiense,  at  elevations 
between  333  and  1,210  m  (1,092  and 
3,969  ft)  (HDMHP  Database  2001;  Service 
1997;  57  FR  20772;  R.  Hobdy.  pers. 
comm.,  2001;  K.  Wood,  in  litt.  1999). 

jThe  threats  to  Alectryon  macrococcus 
vis.  macrococcus  on  Maui  include  feral 
goats  and  pigs;  nonnative  plant  species, 
such  as  Melinus  minutiflora  (molasses 
grass),  Pennisetum  clandestinum, 
Psidium  cattleianum,  or  Schinus 
terebinthifolius;  damage  from  the  black 
twig  borer;  seed  predation  by  rats  and 
mice  [Mus  musculus);  fire;  seed 
predation  by  insects  (probably  the 
endemic  microlepidopteran  Prays  cf. 
fulvocanella);  loss  of  pollinators; 
depressed  reproductive  vigor;  and 
caused  by  the  very  small  remaining 
number  of  individuals  and  thefr  limited 
disfribution,  the  Ukelihood  that  a  single 
natural  or  human-caused  envfronmental 
disturbance  could  easily  be 
catasfrophic.  The  threats  to  A. 
macrococcus  var.  auwahiensis  on  Maui 
are  damage  from  the  black  twig  borer; 
seed  predation  by  rats  and  mice;  habitat 
degradation  by  feral  pigs,  deer,  and 
escaped  cattle;  seed  predation  by  insects 
(probably  Prays  cf.  fulvocanella); 
nonnative  plant  species;  loss  of 
pollinators;  depressed  reproductive 
vigor;  and  caused  by  the  very  small 
remaining  number  of  individuals  and 
their  Umited  distribution,  the  likelihood 
that  a  single  natural  or  human-caused 
environmental  disturbance  could  be 
catasfrophic  (Service  1997;  57  FR 
20772). 

Asplenium  fragile  var.  insulare  (NCN) 

Asplenium  fragile  var.  insulare,  a 
short-lived  perennial  member  of  the 
spleen  wort  family  (Aspleniaceae),  is  a 
fern  with  a  short  sub-erect  stem  with  a 
dull  gray  or  brown  main  axis  with  two 


greenish  ridges.  This  species  is  most 
similar  to  A.  macraei.  The  two  can  be 
distinguished  by  the  size  and  shape  of 
the  pinnae  and  the  number  of  sori 
(spore-bearing  sfructures)  per  pinna 
(Wagner  and  Wagner  1992). 

Little  life  history  information  is 
available  for  Asplenium  fragile  var. 
insulare.  Reproductive  cycles, 
longevity,  specific  envfronmental 
requfrements,  and  limiting  factors  are 
largely  unknov«i.  Researchers  have 
collected  information  on  species 
composition,  extent  of  cover,  and  age- 
class  structxire  in  six  sub-populations  at 
Pohakuloa  Training  Area  on  the  island 
of  Hawaii  in  order  to  describe  the 
populations.  No  gametophytes  (gamete- 
producing  life  stage)  were  found,  and 
the  age-class  structure  of  the  sub- 
populations  sampled  was  determined  to 
be  100  percent  reproductive  adults 
because  all  the  sporophytes  (spore- 
producing  life  stage)  had  sori  on  some 
fronds  (Service  1998a;  59  FR  49025). 

Asplenium  fragile  var.  insulare  was 
known  historically  and  currently  from 
East  Maui  and  the  island  of  Hawaii. 
Currently,  on  Maui  there  are  two 
occurrences  with  18  individuals  found 
in  Kalialinui  within  the  East  Maui 
Watershed  Partnership  on  private  and 
federally  (Haleakala  National  Park) 
owned  lands  (GDSI  2001;  Service  1998a; 
59  FR  49025). 

On  Maui,  Asplenium  fragile  var. 
insulare  is  found  in  sfreamside  hollows 
and  grottos  in  gidches  that  occur  in 
mesic  to  dry  subalpine  shrubland 
dominated  by  Leptecophylla  ' 
tameiameiae  and  Sadleria  cyatheoides, 
with  scattered  Metrosideros 
polymorpha,  between  1,682  and  2,407 
m  (5,518  and  7.896  ft).  Associated 
native  plant  species  include  Dryopteris 
wallichiaha  and  Grammitis  hookeri 
(makue  lau  lii)  (Service  1998a;  59  FR 
49025;  R.  Hobdy,  pers.  comm.,  2001). 

The  primary  threat  to  Asplenium 
fragile  var.  insulare  on  the  island  of 
Maui  is  the  risk  of  extinction  caused  by 
random  naturally  occurring  events  due 
to  the  small  number  of  existing 
individuals  (Service  1998a;  Shaw  1992; 
59  FR  49025). 

Bidens  micrantha  ssp.  kalealaha 
(Kookoolau) 

Bidens  micrantha  ssp.  kalealaha,  a 
short-lived  member  of  the  aster  family 
(Asteraceae),  is  an  erect  perennial  herb. 
This  subspecies  can  be  distinguished  by 
the  shape  of  the  seeds,  the  density  of  the 
flower  clusters,  the  nimibers  of  ray  and 
disk  florets  per  head,  differences  in  leaf 
surfaces,  and  other  characteristics 
(Ganders  and  Nagata  1999;  57  FR 
20772). 


Bidens  micrantha  is  known  to 
hybridize  with  other  native  Bidens,  such 
as  B.  mauiensis  and  B.  menziesii,  and 
possibly  B.  conjuncta.  Little  else  is 
known  about  the  life  history  of  B. 
micrantha  ssp.  kalealaha.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  and  specific 
environmental  requfrements  are 
unknown  (Ganders  and  Nagata  1999; 
Service  1997;  57  FR  20772). 

Historically,  Bidens  micrantha  ssp. 
kalealaha  was  known  from  Lanai,  the 
south  slope  of  Haleakala  on  East  Maui, 
and  from  one  location  on  West  Maui. 
Currently,  this  species  remains  only  on 
East  Maui  in  Kahua.  Nakula.  and 
Haleakala  Crater  and  Kaupo  Gap.  on 
State  (Kahikinui  Forest  Reserve)  and 
Federal  (Haleakala  National  Park)  lands 
within  the  East  Maui  Watershed 
Partnership.  There  are  a  total  of  4 
occurrences  with  less  than  a  total  of 
2,000  individuals  (Ganders  and  Nagata 
1999;  GDSI  2001;  HINHP  Database  2001; 
Service  1997;  57  FR  20772). 

The  habitat  of  Bidens  micrantha  ssp. 
kalealaha  on  Maui  is  blocky  lava  flows 
with  little  or  no  soil  development;  deep 
pit  craters;  sheer  rock  walls  in  open 
canopy  Metrosideros  polymorpha- 
Acacia  koa  forest;  montane  shrubland; 
Sophora  chrysophylla  forests  or  cliff 
faces,  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Coprosma  montana  (pilo); 
Dodonaea  viscosa;  Dubautia  platyphvUa 
(naenae);  Leptecophylla  tameiameiae; 
Santalum  haleakalae  (iliahi);  or 
Vaccinium  reticulatum.  In  addition,  the 
habitat  of  Bidens  micrantha  ssp. 
kalealaha  is  at  elevations  between  1,317 
and  2,565  m  (4,321  and  8,414  ft) 
"  (Ganders  and  Nagata  1999;  HINHP 
Database  2001;  Service  1997;  57  FR 
20772;  R.  Hobdy,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  goats, 
pigs,  and  cattle;  competition  from  a 
variety  of  invasive  plant  species;  and 
fire  (Service  1997;  57  FR  20772). 

Bonamia  menziesii  (NCN) 

Bonamia  menziesii,  a  short-lived    =  ' 
perennial  member  of  the  morning-glory 
family  (Convolvulaceae).  is  a  vine  with 
twining  branches  that  are  fuzzy  when 
young.  This  species  is  the  only  member 
of  the  genus  that  is  endemic  to  the 
Hawaiian  Islands  and  differs  &t)m  other 
genera  in  the  family  by  its  two  styles, 
longer  stems  and  petioles,  and  rounder 
leaves  (Austin  1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menztesii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
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liniiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Bonamia  menziesii  was 
known  from  Kauai,  Oahu,  Molokai,  one 
location  on  West  Maui,  and  the  island 
of  Hawaii.  Currently,  this  species  is 
known  from  Kauai,  Oahu,  Lanai,  Maui, 
and  Hawaii.  On  Maui,  there  are  six 
occurrences  containing  a  total  of  eight 
individuals  on  State  {Kanaio  NAR)  and 
privately  oviraed  lands  within  the  West 
Maui  Mountains  Watershed  Partnership 
at  Honokawai,  Keokea,  Haunauhane, 
and  Kanaio  (GDSI  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  K.  Wood,  in  litt.  1999). 

Bonamia  menziesii  on  Maui  is  found 
on  a  lava  in  mixed  open  dry  forest, 
Erythrina  sandwicensis  (wiliwili) 
lowland  dry  forest,  or  in  mesic  mixed 
Metrosideros  polymorpha  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Acacia 
koaia  (koaia);  Achyranthes  splendens 
(Maui  hinahinai  ewa);  Alpbitonia 
ponderosa;  Alyxia  oliviformis; 
Diospyros  sandwicensis;  Dodonaea 
viscosa;  Lipochaeta  rockii  (nehe); 
Myoporum  sandwicense;  Nestegis 
sandwicensis:  Nothocestrum  latifolium 
(aiea);  Nototrichium  spp.  (kidui); 
Pleomele  auwahiensis;  Pouteria 
sandwicensis:  Osteomeles 
anthyllidifolia;  Reynoldsia  sandwicensis 
(ohe);  Santalum  ellipticum:  Sicyos  spp. 
(anunu);  Sida  fallax:  or  Xylosma 
hawaiiense,  at  elevations  between  184 
and  906  m  (604  and  2,971  ft)  (HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  R.  Hobdy,  pers.  comm.,  2001;  K. 
Wood,  in  litt.  1999). 

The  primary  threats  to  this  species  on 
Maui  are  habitat  degradation  and 
possible  predation  by  feral  pigs,  goats, 
axis  deer,  and  cattle;  competition  with 
a  variety  of  nonnative  plant  species, 
particularly  Bocconia  frutescens  or 
Lantana  camara;  and  an  nonnative 
beetle  [Physomerus  grossipes]  (Service 
1999;  59  FR  56333). 

Brigbamia  rockii  (Pua  ala) 

Brighamia  rockii,  a  long-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  grows  as  an 
unbranched  stem-succident  with  a 
thickened  stem  that  tapers  from  the 
base.  This  species  is  a  member  of  a 
unique  endemic  Hawaiian  genus  with 
only  one  other  species,  found  on  Kauai, 
from  which  it  differs  by  the  color  of  its 
petals,  its  loager  calyx  (fused  sepals) 
lobes,  and  its  shorter  flower  stalks 
-  (Lammers  1999). 

Observations  of  Brighamia  rockii  have 
provided  the  following  information:  The 
reproductive  system  is  protandrous, 
meaning  male  flower  parts  are  produced 
before  female  parts,  in  this  case. 


separated  by  several  days;  only  five 
percent  of  the  flowers  produce  pollen; 
very  few  fr^uts  are»produced  per 
inflorescence;  there  are  20  to  60  seeds 
per  capsule;  and  plants  in  cultivation 
have  been  known  to  flower  at  nine 
months  of  age.  This  species  has  been 
observed  in  flower  during  August.  Little 
else  is  known  about  the  life  history  of 
B.  rockii.  Flowering^ cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(HINHP  Database  2001;  Service  1996b; 
57  FR  46325). 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 
and  may  possibly  have  grown  on  Lanai 
and  Maui.  Currently,  it  is  only  extant  on 
Molokai  (HINHP  Database  2001; 
Lammers  1999;  Service  1996b;  57  FR 
46325;  K.  Wood,  in  litt.  2000). 

Brighamia  rockii  occurs  in  rock 
crevices  on  steep  sea  cliffs,  often  within 
the  spray  zone,  in  coastal  dry  to  mesic 
forests  and  shrublands  between  0  and 
195  m  (0  and  640  ft).  Associated  plant 
species  include  Diospyros  sandwicensis, 
Psydrax  odorata  (alahee),  Osteomeles 
anthyllidifolia,  and  Scaevola  taccada 
(naupaka  kahakai)  (Service  1996b;  57  FR 
46325;  J.  Lau,  pers.  comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Brighamia  rockii  on  the  island  of  Maui 
(Service  1996b;  57  FR  46325). 

Cenchrus  agrimonioides  (Kamanomamo, 
=sandbur,  agrimony) 

Cenchrus  agrimonioides  is  a  short- 
lived perennial  member  of  the  grass 
family  (Poaceae)  with  leaf  blades  that 
are  flat  or  folded  and  have  a  prominent 
midrib.  There  are  two  varieties,  C. 
agrimonioides  war.  laysanensis  and  C. 
agrimonioides  var.  agrimonioides.  They 
differ  from  each  other  in  that  var. 
agrimonioides  has  smaller  burs,  shorter 
stems,  and  narrower  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  cylindrical  to  lance-shaped 
bur  and  the  arrangement  and  position  of 
the  bristles  (O'Connor  1999). 

Little  is  known  about  the  life  history 
of  Cenchrus  agrimonioides.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  This 
species  has  been  observed  to  produce 
fruit  year-round  (Service  1999;  61  FR 
53108). 

Historically,  Cenchrus  agrimonioides 
var.  agrimonioides  was  known  from 
Oahu,  Lanai,  the  south  slope  of 
Haleakala  and  Ulupalakua  on  Maui,  and 
(in  an  undocumented  report)  the  island 
of  Hawaii.  Historically,  C. 
agrimonioides  var.  laysanensis  was 
known  from  Laysan,  Kure,  and  Midway, 


all  within  what  is  now  the  Northwestern 
Hawaiian  Islands  National  Wildlife 
Refuge,  but  has  not  been  seen  since 
1973.  This  variety  was  never  known 
from  Maui.  Currently,  C.  agrimonioides 
var.  agrimonioides  is  known  from  Oahu 
and  Maui.  On  Maui,  this  variety  is 
known  from  one  occurrence  on  State- 
owned  land  (Kanaio  NAR)  at 
Ukumehame  and  Kanaio,  East  Maui, 
containing  an  unknown  number  of 
individuals  (Corn  1980;  HINHP 
Database  2001;  Service  1999;  61  FR 
53108). 

Cenchrus  agrimonioides  var. 
agrimonioides  is  found  in  mid-elevation 
dry  forest  or  Pleomele-Diospyros  forest 
associated  with  Alyxia  oliviformis, 
Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  or  Santalum  ellipticum 
at  elevations  between  471  and  1,091  m 
(1,544  and  3,579  ft)  (HINHP  Database 
2001;  Service  1999;  61  FR  53108;  R. 
Hobdy,  pers.  comm.,  2001). 

The  major  threats  to  the  only  knowm 
occurrence  of  Cenchrus  agrimonioides 
var.  agrimonioides  on  Maui  are 
competition  with  nonnative  plant 
species,  browsing  and  habitat 
degradation  by  goats  and  cattle  and  a 
risk  of  extinction  from  naturally 
occurring  events  and/or  reduced 
reproductive  vigor  caused  by  the  small 
number  of  existing  individuals  (Service 
1999;  61  FR  53108). 

Centaurium  sebaeoides  (Awiwi) 

Centaurium  sebaeoides  is  an  annual 
herb  in  the  gentian  family 
(Gentianaceae)  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  C.  erythraea  (bitter 
herb),  which  is  naturalized  in  Hawaii, 
by  its  fleshy  leaves  and  the  imbranched 
arrangement  of  the  flower  cluster 
(Wagner  et  al.  1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Occurrences  are  foimd  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains.  Little  else  is 
known  about  the  life  history  of  this 
plant.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  envfronmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1999;  56  FR  55770). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  from 
Kauai,  Oahu,  Molokai,  Lanai,  and  Maui. 
On  Maui,  there  are  3  occiurences  of  this 
species,  with  a  total  of  more  than  50 
individuals,  on  State  and  privately 
ovraed  lands  at  Kahakuloa  Head, 
Lahoole,  and  Kupaa  Gulch  (HINHP 
Database  2001;  Service  1999;  Wagner  et 
al.  1999;  56  FR  55770). 
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This  species  typically  grows  in 
Volcanic  or  clay  soils  or  on  cliffs  in 
windward  coastal  areas  at  elevations 
between  0  and  194  m  (0  and  636  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
mauiensis:  Lycium  sandwicense  (ohelo 
kai);  Lysimachia  mauritiana  (kolokolo 
Iniahiwi);  Melanthera  integrifolia 
Qaehe);  Panicum  torridum  (kakonakona); 
Scaevola  taccada:  or  Schiedea  globosa 
OMCN)  (HINHP  Database  2001;  Service 
1999;  Wagner  et  al.  1999;  56  FR  55770; 
R.  Hobdy,  pers.  comm.,  2001). 

The  major  threats  to  this  species  on 
Maui  are  habitat  degradation  by  feral 
goats  and  cattle,  competition  from  the 
nonnative  plant  species  Leucaena 
leucocephala,  trampling  by  humans  on 
or  near  trails,  and  fire  (Service  1999;  56 
FR  55770). 

Clermontia  lindseyana  (Oha  wai) 

Clermontia  lindseyana,  a  short-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  is  a  small, 
branched  tree  that  grows  2.5  to  6  m  (8.2 
to  20  ft)  talL  Clermontia  lindseyana  is 
either  terrestrial  or  epiphytic. 
Clermontia  lindseyana  is  easily 
distinguished  from  the  other  species 
within  this  genus  by  severed  characters: 
Much  larger  leaves  and  flowers;  petals 
similar  to  sepals;  and  spreading  floral 
lobes.  Rock  (1962)  commented  on  the 
leaves  being  conspicuously  hairy 
beneath  (Cuddihy  et  al.  1983;  Lammers 
1999). 

This  species  has  been  observed  in 
fruit  from  Jime  to  October  and  in  flower 
from  February  to  August.  Little  else  is 
known  about  the  life  history  of 
Clermontia  lindseyana.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2001;  Service  1996a;  59  FR 
10305). 

Historically,  Clermontia  lindseyana 
tvas  known  from  Maui  and  the  island  of 
Hawaii.  The  two  Maui  occurrences  are 
located  in  Waiopai  and  Wailaulau 
Gulches  in  the  Kahikinui  and  Kula 
Forest  Reserves  on  State  and  private 
lands,  and  are  estimated  to  total  about 
330  individuals  (GDSI  2001,  HINHP 
Database  2001,  Service  1996a,  59  FR 
10305;  Arthur  Medeiros,  USGS-BRD,  in 
Utt.  2000). 

On  Maui,  Clermontia  lindseyana 
grows  in  Acacia  koa  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Coprosma  spp.;  Cyrtandra  spp.;  Ilex 
anomala  (kawau);  Myrsine  spp.;  or 
native  fern  species,  at  elevations 
between  1,142  and  1,870  m  (3,747  and 
6,134  ft)  (HINHP  Database  2001;  Service 


1996a;  59  FR  10305;  R.  Hobdy,  pers. 
comm.,  2001). 

The  threats  to  Clermontia  lindseyana 
are  trampling  and  grazing  by  cattle, 
trampling  and  browsing  by  goats,  and 
trampling  and  rooting  by  pigs; 
competition  with  the  normative  plant 
Pennisetum  clandestinum;  and 
consumption  of  berries,  flowers,  and 
vegetation  by  black  rats  (Service  1996a; 
59  FR  10305). 

Clermontia  oblongifolia  ssp.  mauiensis 
(Oha  wai) 

Clermontia  oblongifolia  ssp. 
mauiensis,  a  short-lived  perennial 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  shrub  or  tree  with 
oblong  to  lance-shaped  leaves  with 
petioles.  Clermontia  oblongifolia  is 
distinguished  from  other  members  of 
the  genus  by  its  calyx  and  corolla, 
which  are  similar  in  color  and  are  each 
fused  into  a  curved  tube  that  falls  off  as 
the  flower  ages.  The  species  is  also 
distinguished  by  the  leaf  shape,  the 
male  floral  parts,  the  shape  of  the  flower 
buds,  and  the  lengths  of  the  leaf  and 
flower  stalks,  the  flower,  and  the 
smooth  green  basal  portion  of  the  flower 
(the  hjT)anthiima).  Clermontia 
oblongifolia  ssp.  mauiensis  is  reported 
from  Maui  and  Lanai,  while  ssp. 
oblongifolia  is  only  known  from  Oahu 
and  ssp.  brevipes  is  only  known  from 
Molokai  (Lammers  1988, 1999;  57  FR 
20772). 

Clermontia  oblongifolia  ssp. 
mauiensis  is  known  to  flower  from 
November  to  July.  Little  else  is  known 
about  the  life  history  of  this  species. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Rock 
1919;  Service  1997;  57  FR  20772). 

Historically,  Clermontia  oblongifolia 
ssp.  mauiensis  was  known  from  Lanai 
and  Honomanu  Valley  on  Haleakala, 
East  Maui.  Currently,  it  is  known  from 
Lanai  and  West  Maui.  This  species  is 
currently  known  from  one  occurrence 
with  an  unknown  number  of 
individuals,  at  Kaulalewelewe  on 
privately  owned  land  within  the  West 
Maui  Mountains  Watershed  Partnership 
(GDSI  2001;  HINHP  Database  2001; 
Lammers  1999;  Service  1997;  57  FR 
20772). 

This  plant  typically  grows  on  the 
sides  of  ridges  and  ridge  tops  in 
Metrosideros  polymorpha-dominated 
montane  wet  forests  at  elevations 
between  414  and  1,764  m  (1,358  and 
5,787  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Cheirodendron  spp.  (NCN); 
Clermontia  spp.;  Coprosma  spp.; 
Dicranopteris  linearis:  Hedyotis  spp.; 


Ilex  anomala:  Melicope  spp.;  or  Myrsine 
spp.  (HINHP  Database  2001;  Service 
1997;  57  FR  20772;  R.  Hobdy,  pers. 
comm.,  2001). 

The  only  known  population  of  this 
species  on  Maui  is  vulnerable  to 
extinction  from  a  natuiral  or  human- 
caused  environmental  disturbance 
caused  by  its  small  size;  depressed 
reproductive  vigor;  competition  with 
the  nonnative  plant  species  Tibouchina 
herbacea;  and  habitat  degradation  by 
feral  pigs  (Service  1997;  57  FR  20772). 

Clermontia  peleana  (Oha  wai) 

Clermontia  peleana,  a  member  of  the 
bellflower  family  (CampaniUaceae)  and 
a  short-lived  perennial,  is  an  epiphytic 
shrub  or  tree  that  grows  on  native  trees 
and  tree  ferns.  Two  subspecies  are 
recognized:  C.  peleana  ssp.  singuliflora 
(with  greenish-white  petals)  and  C. 
peleana  ssp.  peleana  (with  blackish- 
purple  petals).  This  species  can  be 
separated  from  other  Hawaiian  members 
of  the  genus  by  its  epiphytic  growth, 
small  triangular  green  calyx  lobes,  and 
single-lipped  flowers  (Lammers  1999). 

Clermontia  peleana  has  been 
observed  in  flower  during  June  and 
November,  and  in  fruit  during 
November.  Little  else  is  known  about 
the  life  history  of  C  peleana.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (HINHP 
Database  2001;  Service  1996a;  59  FR 
10305). 

Clermontia  peleana  ssp.  singuliflora 
was  formerly  found  on  the  island  of 
Hawaii  and  on  East  Maui,  but  has  not 
been  seen  in  either  place  since  the  early 
1900s  (HINHP  Database  2001;  Service 
1996a;  Wagner  et  al.  1999;  59  FR  10305; 
Lyman  Perry,  DOFAW,  pers.  comm., 
2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Clermontia  peleana  on 
the  island  of  Maui  (R.  Hobdy,  pers. 
comm.,  2001;  Service  1996a;  59  FR 
10305)  or  of  the  threats  to  Clermontia 
peleana  on  the  island  of  Maui  (Service 
1996a;  59  FR  10305). 

Colubrina  oppositifolia  (Kauila) 

Colubrina  oppositifolia,  a  member  of 
the  buckthorn  family  (Rhamnaceae),  is  a 
long-lived  tree  with  extremely  hard,  red 
wood.  This  species  is  readily 
distinguished  from  the  other  species  in 
Hawaii  by  the  opposite  leaf  position, 
dull  leaf  surface,  and  entire  leaf  margins 
(Wagner  et  al.  1999). 

This  species  has  been  observed  in 
fruit  and  flower  in  September  and  June, 
and  in  flower  during  December  and 
January.  Little  else  is  known  about  the 


25946  Federal  Register /Vol.  68,  No.  93  /  Wednesday,  May  14,  2003 /Rules  and  Regulations 


life  history  of  Colubrina  oppositifolia. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,- specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2001;  Service  1996a;  59  FR 
10305). 

Historically  and  currently,  Colubrina 
oppositifolia  is  known  from  Oahu, 
Maui,  and  the  island  of  Hawaii. 
Currently  on  Maui,  there  are  two 
occurrences  containing  one  individual 
each  on  privately  owned  land  in 
Honokawai  in  Lahaina  District  and  in 
Auwahi  in  Hana  District  (GDSI  2001; 
HINHP  Database  2001;  Service  1996a; 
Warshauer  1998;  59  FR  10305). 

The  habitat  of  this  species  is  lowland 
dry  and  mesic  forest  dominated  by 
Diospyros  sandwicensis,  at  elevations 
between  192  and  929  m  (630  and  3,047 
ft)  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  micrantha  ssp. 
micrantha  (kookoolau);  Canavalia  spp. 
(awikiwiki);  Dodonaea  viscosa; 
Freycinetia  arborea  (ieie);  Metrosideros 
polymorpha;  Microlepia  strigosa; 
Pleomele  auwahiensis;  Psydrax  odorata; 
Reynoldsia  sandwicensis;  or 
Wikstroemia  spp.  (HINHP  Database 
2001;  Service  1996a;  59  FR  10305;  R. 
Hobdy,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  pigs, 
competition  with  the  nonnative  plants 
Lantana  camara  and  Schinus 
terebinthifolius,  the  black  twig  borer, 
Chinese  rose  beetle  (Adoretus  sinicus], 
fire;  and  its  small  number  of 
occurrences  and  limited  distribution 
(Service  1996a;  59  FR  10305). 

Ctenitis  squamigera  (Pauoa) 

Ctenitis  squamigera  is  a  short-lived 
perennial  of  the  woodfem  family 
(Dryopteridaceae).  Ctenitis  squamigera 
can  be  readily  distinguished  from  other 
Hawaiian  species  of  Ctenitis  by  the 
dense  covering  of  tan-colored  scales  on 
its  frond  (Degener  and  Degener  1957; 
Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Ctenitis  squamigera.  Its  reproduction 
cycles,  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  uniknown 
(Service  1998a;  59  FR  49025). 

Historically,  Ctenitis  squamigera  was 
recorded  from  the  islands  of  Kauai, 
Oahu,  Molokai,  Lanai,  Maui,  and 
Hawaii.  It  is  currently  found  on  Oahu, 
Lanai,  Molokai,  and  Maui.  On  Maui, 
there  are  12  occurrences  with  41 
individuals  on  State  (West  Maui  Forest 
Reserve)  and  privately  owned  lands  at 
Honolua,  Kahana,  Honokawai, 
Wahikuli,  Kapilau  Ridge,  Paupau,  and 
Hukoula  within  the  West  Maui 


Mountains  Watershed  Partnership 
(GDSI  2001;  HINHP  Database  2001; 
Service  1998a;  59  FR  49025;  J.  Lau  in 
litt.  2000;  J.  Lau,  pers.  comm.,  2000;  H. 
Oppenheimer,  in  litt.  2000;  K.  Wood, 
pers.  comm.,  2000). 

This  species  is  found  in  the  forest 
understory  of  Metrosideros  polymorpha 
montane  wet  forest  or  diverse  mesic 
forest  at  elevations  between  74  and 
1,593  m  (243  and  5,226  ft)  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia  oliviformis; 
Antidesma  spp.  (hame);  Bobea  spp. 
(ahakea);  Canavalia  spp.;  Coprosma 
spp.;  Dicranopteris  linearis;  Doodia  spp. 
(okupukupu  lauii);  Dryopteris  spp. 
(NCN);  Freycinetia  arborea;  Hedyotis 
terminalis;  Hibiscus  kokio  ssp.  kokio 
(kokio);  Myrsine  spp.;  Peperomia  spp. 
(ala  ala  wainui);  Pittosporum  spp. 
(hoawa);  Pleomele  spp.  (hala  pepe); 
Pritchardia  spp.;  Psychotria  spp.; 
Remya  mauiensis;  Sadleria  spp.; 
Schiedea  pubescens  var.  pubescens 
(NCN);  or  Xylosma  spp.  (HINHP 
Database  2001;  Service  1998a;  59  FR 
49025;  R.  Hobdy,  pers.  comm.,  2001;  H. 
Oppenheimer,  pers.  comm.,  2000). 

The  primary  threats  to  Ctenitis 
squamigera  are  habitat  degradation  by 
feral  pigs,  goats,  and  axis  deer; 
competition  with  nonnative  plant 
species,  especially  Psidium  cattleianum 
and  Schinus  terebinthifolius;  fire;  and 
extinction  from  naturally  occurring 
events  caused  by  the  small  number  of 
existing  occurrences  and  individuals 
(Service  1998a;  59  FR  49025). 

Cyanea  grimesiana  ssp.  grimesiana 
(Haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  member  of  the  bellflower 
family  (Campanulaceae),  is  a  perennial 
shrub  with  pinnately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  pinnately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes,  which  overlap  at 
the  base  (Lammers  1990). 

On  Molokai,  flowering  plants  have 
been  reported  in  July  and  August.  Little 
else  is  known  about  the  life  history  of 
Cyanea  grimesiana  ssp.  grimesiana. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  61  FR  53108). 

Historically  and  currently,  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai,  Lanai,  and 
scattered  locations  on  Maui.  Ciurently 
on  Maui,  there  are  two  occurrences  with 
a  total  of  five  individuals  on  privately 


owned  land  in  lao  Valley  and  Kapilau 
Ridge  (GDSI  2001;  HINHP  Database 
2001;  Service  1999;  61  FR  53108). 

This  species  is  typically  found  on 
rocky  or  steep  slopes  of  stream  banks  in 
wet  forest  gulch  bottoms  often 
dominated  by  Metrosideros  polymorpha 
at  elevations  between  312  and  1,617  m 
(1,024  and  5,305  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma  spp.; 
Bobea  spp.;  Myrsine  spp.;  Nestegis 
sandwicensis;  Psychotria  spp.;  or 
Xylosma  spp.  (Service  1999;  61  FR 
53108;  R.  Hobdy,  pers.  comm.,  2001). 

The  threats  to  this  species  on  Maui 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  goats, 
and  pigs;  competition  with  various 
nonnative  plants;  random  naturally 
occurring  events  that  could  cause 
extinction  caused  by  the  small  number 
of  existing  individuals;  trampling  by 
hikers;  landslides;  rats;  and  slugs 
(Service  1999;  61  FR  53108). 

Cyanea  lobata  (Haha) 

Cyanea  lobata,  a  short-lived  member 
of  the  bellflower  family 
(Campanulaceae),  is  a  sparingly 
branched  perermial  shrub  with  smooth 
to  somewhat  rough  stems  and  oblong, 
irregularly  lobed  leaves.  This  species  is 
distinguished  from  other  species  of 
Cyanea  by  the  size  of  the  flower  and  the 
irregularly  lobed  leaves  with  petioles 
(Lammers  1990). 

Cyanea  lobata  is  known  to  flower 
from  August  to  February,  even  in 
individuals  as  small  as  50  cm  (20  in)  in 
height.  Little  else  is  known  about  the 
life  history  of  Cyanea  lobata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Degener 
1936;  Rock  1919;  Service  1997';  57  FR 
20772). 

Historically,  Cyanea  lobata  was 
known  from  Lanai  and  West  Maui.  It  is 
no  longer  extant  on  Lanai.  On  Maui, 
there  are  currently  5  occurrences  with  a 
total  of  1 2  individuals  on  privately 
owned  land  within  the  West  Maui 
Mountains  Watershed  Partnership  at 
Kaulalewelewe,  Honolowai, 
Honokohau,  and  Waikapu  (GDSI  2001; 
HINHP  Database  2001;  Lammers  1999; 
Service  1997;  57  FR  20772). 

This  species  has  been  seen  and 
collected  on  steep  stream  banks  in  deep 
shade  in  wet  forest  at  elevations 
between  204  and  1,530  m  (669  and 
5,020  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Antidesma  spp.;  Athyrium  spp. 
(akolea);  Clermontia  kakeana;  Cyrtandra 
spp.;  Freycinetia  arborea;  Metrosideros 
polymorpha;  Morinda  trimera  (noni 
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kuahiwi);  Peperomia  spp.;  Pipturus 
albidus;  Pleomele  spp.;  Psychotria  spp.; 
Touchardia  latifolia;  or  Xylosma  spp. 
(HINHP  Database  2001;  Lanuners  1999; 
Service  1997;  57  FR  20772;  R.  Hobdy, 
pers.  comm.,  2001). 

The  threats  to  this  species  on  Maui 
are  habitat  degradation  by  feral  pigs, 
depressed  reproductive  vigor,  and 
natural  or  human-caused  environmental 
disturbance  that  could  easily  be 
catastrophic  caused  by  the  small 
number  of  remaining  individuals  and 
the  limited  and  scattered  distribution  of 
the  species  (Service  1997;  57  FR  20772). 

Cyrtandra  munroi  (Haiwale) 

Cyrtandra  munroi,  a  short-lived 
perennial  and  member  of  the  African 
violet  family  (Gesneriaceae),  is  a  shrub 
with  opposite,  elliptic  to  almost  circular 
leaves  that  are  sparsely  to  moderately 
Hairy  on  the  upper  surface  and  covered 
with  velvety,  rust-colored  hairs 
underneath.  This  species  is 
distinguished  from  other  species  of  the 
genus  by  the  broad  opposite  leaves,  the 
length  of  the  flower  cluster  stalks,  the 
size  of  the  flowers,  and  the  amount  of 
hair  on  various  parts  of  the  plant 
(Wagner  ef  ay.  1999). 

The  reproductive  biology  of  some 
species  of  Cyrtandra  has  been  studied, 
but  not  on  C.  munroi  specifically. 
Studies  of  other  members  of  the  genus 
suggest  that  a  specific  pollinator  may  be 
necessary  for  successful  pollination. 
Seed  dispersal  may  be  via  birds  that  eat 
the  fixiits.  Flowering  time,  longevity  of 
plants  and  seeds,  specific 
environmental  requirements,  and  other 
limiting  factors  are  unknown  (Service 
1995b;  57  FR  20772). 

Cyrtandra  munroi  was  historically 
and  is  currently  known  from  Lanai  and 
West  Maui.  Currentiy  on  Maui,  there  are 
3  occurrences  with  a  total  of 
approximately  1 ,000  individuals  on 
private  and  State  (West  Maui  Forest 
Reserve)  owned  lands  within  the  West 
Maui  Mountains  Watershed  Partnership 
in  Kahanaiki  Gulch,  Pulepule  Gulch, 
Honokahua  Gulch,  along  Makamakaole 
Stream,  and  Hahakea  (GDSI  2001; 
HINHP  Database  2001;  Service  1995b; 
yVagner  et  al.  1999;  57  FR  20772). 
I  The  habitat  of  this  species  is  rich, 
itaoist  to  wet,  moderately  steep  talus 
slopes  in  lowland  wet  Metrosideros 
polymorpha  forest  at  elevations  between 
390  and  1,108  m  (1,280  and  3,635  ft) 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis;  Bobea  spp.; 
^ermontia  spp.;  Coprosma  spp.; 
Cyrtandra  spp.;  Diospyros  spp.  (lama); 
Freycinetia  arborea;  Hedyotis 
acuminata;  Melicope  spp.;  Myrsine  spp.; 
.  ^errottetia  sandwicensis;  Pipturus  spp. 


(mamaki);  Pittosporum  spp.;  Pouteria 
sandwicensis;  Psychotria  spp.;  Sadleria 
spp.;  Scaevola  spp.  (naupaka);  Sicyos 
spp.;  Strongylodon  ruber  (nuku  iiwi); 
Xylosma  spp.;  or  Zanthoxylum  kauense 
(ae)  (HINHP  Database  2001;  Service 
1995b;  57  FR  20772;  R.  Hobdy,  pers. 
comm.,  2001). 

The  threats  to  this  species  on  Maui 
are  from  competition  with  the  nonnative 
plant  species  Melinis  minutiflora, 
Paspalum  conjugatum,  Pluchea 
carolinensis  (sourbush),  Psidium 
cattleianum,  and  Rubus  rosifolius;  loss 
of  appropriate  pollinators;  a  very  small 
nimiber  of  extant  individuals  which  can 
cause  depressed  reproductive  vigor;  and 
the  effects  of  random  environmental 
events  that  could  easily  be  catastrophic 
caused  by  the  small  number  of 
occurrences  on  Maui  (Service  1995b;  57 
FR  20772). 

Delissea  undulata  (NCN) 

Delissea  undulata,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an 
imbranched,  palm-like,  woody-stemmed 
tree  with  a  dense  cluster  of  leaves  at  the 
tip  of  the  stem.  One  or  two  knob-like 
structures  often  occur  on  the  back  of  the 
flower  tube.  Three  subspecies,  all  but 
the  last  of  which  are  considered  extinct, 
may  be  separated  on  the  basis  of  leaf 
shape  and  margin  characters:  In  D. 
undulata  var.  kauaiensis,  the  leaf  blades 
are  oval  and  flat-margined  with  sharp 
teeth;  in  D.  undulata  var.  niihauensis, 
the  leaf  blades  are  heart  shaped  and  flat- 
margined  with  shallow,  rounded  teeth; 
and  in  D.  undulata  var.  undulata,  the 
leaf  blades  are  elliptic  to  lance-shaped 
and  wavy-margined  with  small,  sharply 
pointed  teeth.  This  species  is  separated 
.  from  the  other  closely  related  members 
of  the  genus  by  its  large  flowers  and 
berries  and  broad  leaf  bases.  Delissea 
undulata  ssp.  undulata  is  the  only 
subspecies  known  from  Maui  (Lammers 
1990). 

Delissea  undulata  var.  undulata  has 
been  observed  in  fruit  and  flower  dxmng 
December.  Little  else  is  known  about  the 
life  history  of  D.  undulata  var.  undulata. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2001;  Service  1996a;  61  FR 
53124). 

Delissea  undulata  var.  undulata  was 
known  from  southwestern  Maui, 
western  Hawaii,  and  Niihau.  Currentiy 
it  occurs  on  Kauai  and  the  island  of 
Hawaii  (GDSI  2001;  HINHP  Database 
2001;  Service  1996a;  61  FR  53124;  Linda 
Pratt,  USGS-BRD,  pers.  comm..  2001;  K. 
Wood,  pers.  comm.,  2001). 


Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Delissea  undulata  var. 
undulata  on  the  island  of  Maui  (Service 
1996a;  61  FR  53124;  R.  Hobdy,  pers. 
comm.,  2001)  or  of  the  threats  to 
Delissea  undulata  var.  undulata  on  the 
island  of  Maui  (Service  1996a;  61  FR 
53124). 

Diellia  erecta  (Aspleniiun-leaved 
diellia) 

Diellia  erecta,  a  short-lived  perermial 
fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  three  to 
nine  lance-shaped  fronds  emerging  from 
a  rhizome  covered  with  brown  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
brown  or  dark  gray  scales  usually  more 
than  2  cm  (0.8  in)  in  length,  fused  or 
separate  sori  along  both  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Degener  and 
Green  well  1950;  Smith  1934;  Wagner 
1952). 

Little  is  known  about  the  life  history 
of  Diellia  erecta.  Reproduction  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
Umiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai,  Lanai,  Maui, 
and  the  island  of  Hawaii.  Currentiy,  it 
is  known  from  Kauai,  Molokai,  Maui, 
and  Hawaii.  On  Maui,  there  are  5 
known  occurrences  with  a  total  pf  35 
individual  plants  on  State  (West  Maui 
Forest  Reserve,  Manawainui  Plant 
Sanctuary,  and  Department  of  Hawaiian 
Home  Lands)  and  privately  owned  lands 
within  the  West  Maui  Mountains 
Watershed  Partnership  in  lao  Valley, 
Hanaulaiki,  Manawainui  Gulch,  near 
Polipoli  in  Kamaoie,  and  west  of 
Waiopai  Gulch  (GDSI  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333). 

This  species  is  found  in  steep  slopes 
or  gulch  sides  in  deep  shade  in  Acacia 
koa-Metrosideros  polymorpha  low-to 
mid-elevation  mesic  forests  between  338 
and  1,744  m  (1,109  and  5,722  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Coprosma  spp.;  Dodonaea  viscosa^ 
Dryopteris  unidentata  (akole); 
Leptecophylla  tameiameiae;  Melicope 
spp.;  Myrsine  spp.;  Osteomeles 
anthyllidifolia;  or  Psychotria  spp. 
(HINHP  Database  2001;  Service  1999;  59 
FR  56333;  R.  Hobdy,  pers.  comm., 
2001). 

The  major  threats  to  Diellia  erecta  on 
Maui  are  habitat  degradation  by  pigs, 
goats,  and  cattie;  competition  with 
normative  plant  species,  including 
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Blechnum  occidentale  (NCN);  and 
random  naturally  occurring  events  that 
could  cause  extinction  and/or  reduced 
reproductive  vigor  caused  by  the  small 
number  of  existing  individuals  (Service 
1999;  59  FR  56333). 

Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense,  a  short-lived 
perennial  member  of  the  woodfern- 
family  (Dryopteridaceae),  has  a  short 
prostrate  rhizome  and  green  or  straw- 
colored  leaf  stalks  with  thin-textured 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Diplazium  molokaiense. 
Reproductive  cycles,  dispersal  agents, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998a;  59  FR  49025). 

Historically,  Diplazium  molokaiense 
was  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  East  and  West  Maui. 
Currently,  this  species  is  only  known 
from  Maui.  Four  occurrences  with  a 
total  of  23  individuals  are  found  on 
State  (Kula  and  Kahikinui  Forest 
Reserves)  and  privately  owned  lands 
within  the  East  Maui  Watershed 
Partnership  near  Folipoli  in  Kamaole, 
between  Kahakapao  Gulch  and  Puu  O 
Kakae,  Honomanu,  and  Waiopai  Gulch 
(GDSl  2001;  HINHP  Database  2001; 
Service  1998a;  Warshauer  1998;  59  FR 
49025). 

This  species  occius  near  water 
courses,  often  in  proximity  to  waterfalls, 
in  lowland  or  montane  mesic 
Metrosideros  polymorpha-Acacia  koa 
forest  at  elevations  between  273  and 
1,917  m  (896  and  6,289  ft)  (HINHP 
Database  2001;  Service  1998a;  59  FR 
•  49025;  R.  Hobdy,  pers.  comm.,  2001). 

The  primary  threats  on  Maui  are 
habitat  degradation  by  feral  goats,  cattle, 
pigs,  and  axis  deer;  competition  with 
nonnative  plant  species;  decreased 
reproductive  vigor;  and  extinction  from 
randomly  occurring  natiual  events 
caused  by  the  small  number  of 
occurrences  and  individuals  (HINHP 
Database  2001;  Service  1998a;  59  FR 
49025). 

Flueggea  neowawraea  (Mehamehame) 

Flueggea  neowawraea,  a  long-lived 
perermial  member  of  the  spurge  family 
(Euphorbiaceae),  is  a  large  tree  with 
white  oblong  pores  covering  its  scaly, 
pale  brown  bark.  This  species  is  the 
only  member  of  the  genus  found  in 
Hawaii  and  can  be  distinguished  from 


similar  Hawaiian  species  in  the  family 
by  its  hairless  whitish  lower  leaf 
siu-faces  and  round  fiiiits  (Hayden  1999; 
Linney  1982;  Neal  1965;  Service  1999). 

Individual  trees  of  Flueggea 
neowawmea  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Little  else  is  known  about  the  life 
history  of  F.  neowawraea.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Hayden 
1999;  Service  1999;  59  FR  56333)' 

Historically,  Flueggea  neowawraea 
was  known  from  the  islands  of  Oahu, 
Kauai,  Molokai,  and  Hawaii.  Currently, 
occurrences  are  known  from  Kauai, 
Oeihu,  East  Maui,  and  Hawaii.  On  Maui, 
there  are  four  occurrences  on  State 
(DHHL)  and  privately  owned  lands  at 
Auwahi,  and  above  Lualailua  and  Alena 
(GDSI  2001;  HINHP  Database  2001; 
Service  1999;  59  FR  56333;  Mahealani 
Kaiaokamalie,  Ulupalakua  Ranch,  in  litt. 
2000). 

Flueggea  neowawraea  occurs  in  dry  or 
mesic  forest  at  elevations  between  633 
and  971  m  (2,078  and  3,186  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alectry^on  macrococcus;  Antidesma 
pulvinatum:  Bobea  timonioides 
(ahakea);  Charpentiera  spp.  (papala); 
Diplazium  sandwichianum;  Diospyros 
spp.;  Myrsine  lanaiensis  (kolea); 
Nesoluma  polynesicum  (keahi);  Nestegis 
sandwicensis;  Pleomele  auwahiensis; 
Pleomele  spp.;  Pouteria  sandwicensis; 
Psydrax  odorata;  Rauvolfia 
sandwicensis  (hao);  or  Tetraplasandra 
spp.  (oheohe)  (HINHP  Database  2001; 
Service  1999;  59  FR  56333;  R.  Hobdy, 
pers.  comm.,  2001). 

The  threats  to  the  populations  on 
Maui  are  the  black  twig  borer;  habitat 
degradation  by  feral  pigs,  goats,  deer, 
and  cattle;  competition  with  nonnative 
plant  species;  depressed  reproductive 
vigor;  the  risk  of  extinction  from  a 
random  enviroimaental  event  caused  by 
the  small  number  of  individuals;  and 
predation  of  the  fruit  by  rats  (HINHP 
Database  2001;  Service  1999;  59  FR 
56333). 

Gouania  vitifolia  (NCN) 

Gouania  vitifolia,  a  member  of  the 
buckthorn  family  (Rhamnaceae)  and  a 
short-lived  perennial,  is  a  climbing 
shrub  with  tendriled  flowering 
branches.  This  species  differs  from  other 
members  of  its  genus  by  having 
flowering  branches  with  a  tendril  and 
coarsely  wavy  to  toothed  leaf  margins 
(Wagner  efai.  1999). 

In  winter  and  late  spring,  the  main 
vine  of  Gouania  vitifolia  produces  new 


young  side  shoots  which  soon  die. 
Plants  have  been  observed  flowering 
from  late  November  to  January,  but 
flowering  probably  depends  on 
precipitation.  Little  else  is  known  about 
the  life  history  of  G.  vitifolia.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknovirn  (Service 
1998b;  59  FR  32932). 

Historically,  Gouania  vitifolia  was 
known  from  West  Maui,  the  Kau  District 
of  the  island  of  Hawaii,  and  Oahu.  The 
species  currently  occurs  on  Oahu  and 
on  the  island  of  Hawaii  (GDSI  2001; 
Service  1998b;  59  FR  32932;  Jon  Giffin, 
DOFAW,  in  litt.  2000). 

On  Maui,  Gouania  vitifolia  typically 
grows  on  the  sides  of  ridges  and  gulches 
in  dry  to  mesic  forests  at  elevations 
between  155  and  1,326  m  (509  and 
4,350  ft).  Associated  plant  species 
include:  Bidens  spp.;  Carex  meyenii 
(NCN);  Charhaesyce  spp.  (akoko); 
Diospyros  sandwicensis;  Dodonaea 
viscosa;  Erythrina  sandwicensis; 
Hedyotis  spp.;  Hibiscus  spp.;  Melicope 
spp.;  Nestegis  sandwicensis;  Pipturus 
albidus;  Psychotria  spp.;  or  Urera  glabra 
(opuhe)  (Service  1998b;  59  FR  32932;  J. 
Lau,  pers.  comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Gouania  vitifolia  on  the  island  of  Maui 
(Service  1998b;  59  FR  32932). 

Hedyotis  coriacea  (Kioele) 

Hedyotis  coriacea,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  small, 
short-lived  perennial  shrub  with 
leathery  leaves  which  are  generally 
elliptic  to  oblong  in  shape,  3  to  8  cm 
(1.2  to  3.1  in)  long  and  usually  1.5  to  3 
cm  (0.6  to  1.2  in)  wide.  This  species  is 
distinguished  from  others  of  the  genus 
by  its  small,  triangular  cedyx  lobes, 
which  do  not  enlarge  in  fruit,  and  the 
combination  of  capsules  which  are 
longer  than  wide  and  flower  buds  which 
are  square  in  cross-section  (Wagner  et 
al.  1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  coriacea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Hedyotis  coriacea  was 
known  from  Oahu  and  the  island  of 
Hawaii.  Considered  extinct  on  all 
islands  in  recent  years,  this  species  was 
discovered  in  1990  by  Steve  Perbnan  in 
the  State-owned  Lihau  section  of  the 
West  Maui  NAR  and  in  1991  on  the 
1859  lava  flow  in  the  Pohakuloa 
Training  Area,  island  of  Hawaii. 
Currently,  only  a  single  individual  is 
known  from  West  Maui  on  State-owned 
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land  within  the  West  Maui  Moimtains 
Watershed  Partnership  (GDSI  2001; 
HINHP  Database  2001;  Service  1997;  57 
FR  20772). 

I  Hedyotis  coriacea  is  found  on  steep, 
rocky  slopes  in  dry  lowland  Dodonaea 
viscosa-dominated  shrublands  at 
elevations  between  110  and  937  m  (361 
and  3,074  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  menziesii 
(kookoolau);  Gouania  hillebrandii 
(NCN);  Melanthera  lavarum;  Myoporum 
sandwicense;  Schiedea  menziesii 
(NCN);  or  Sidafallax  (HINHP  Database 
2001;  Service  1997;  57  FR  20772;  R. 
Hobdy,  pers.  comm.,  2001). 
I  The  single  remaining  individual  of 
Hedyotis  coriacea  on  Maui  is  threatened 
by  extinction  from  a  random  natiu-ally 
occurring  event  (Service  1997;  57  FR 
20772). 

fedyotis  mannii  (Pilo) 
Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  short- 
lived perennial  plant  with  smooth, 
usually  erect  stems  30  to  60  cm  (1  to  2 
ft)  long,  which  are  woody  at  the  base 
and  four-angled  or  winged.  This  species' 
growth  habit;  its  quadrangular  or 
winged  stems;  the  shape,  size,  and 
texture  of  its  leaves;  and  its  dry  capsule, 
which  opens  when  mature,  separate  it 
from  other  species  of  the  genus  (Wagner 
etal.  1999). 

Little  is  known  about  the  life  history 
pf  Hedyotis  mannii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requireojents,  and 
imiting  factors  are  unknown  (Service 
1996b;  57  FR  46325). 

Currently  and  historically,  Hedyotis 
mannii  is  known  from  Lanai,  West 
Maui,  and  Molokai.  On  Maui,  there  is  a 
single  occvurence  of  approximately  20 
individuals  located  on  private  land  in 
^auaula  Valley  (GDSI  2001;  Service 
1996b;  57  FR  46325;  K.  Wood,  in  litt. 
2000). 

The  occurrence  on  Maui  is  found  on 
pasalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  at  elevations 
between  340  and  1,593  m  (1,115  and 
5,226  ft)  and  containing  one  or  more  of 
Ithe  following  associated  native  plant 
Species:  Boehmeria  grandis;  Carex 
meyenii:  Cyanea  spp.  (haha);  Cyrtandra 
grayi  (haiwale);  Cyrtandra  hawaiensis 
(haiwale);  Cyrtandra  platyphylla  (ilihia); 
Hedyotis  acuminata;  Isachne 
distichophylla  (ohe);  Machaerina  spp. 
(uki);  Phyllostegia  spp.  (NCN);  Pipturus 
albidus;  Psychotria  spp.;  Touchardia 
lati folia;  or  Urera  glabra  (Service  1996b; 
57  FR  46325;  R.  Hobdy,  pers.  comm., 
2001;  K.  Wood,  in  litt.  2000). 


Hedyotis  mannii  on  Maui  is 
threatened  by  landslides;  competition 
with  the  nonnative  plant  species 
Ageratina  adenophora,  Buddleia 
asiatica  (butterfly  bush),  Clidemia  hirta, 
Pluchea  carolinensis  (sourbush),  and 
Bubus  rosifolius;  and  the  low  niunber  of 
individuals  which  makes  it  extremely 
vulnerable  to  extinction  by  random 
naturally  occurring  events  (Service 
1996b;  57  FR  46325;  K.  Wood,  in  litt. 
2000). 

Hesperomannia  arborescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  small  shrubby  tree  that 
usually  stands  1.5  to  5  m  (5  to  16  ft)  tall. 
This  member  of  an  endemic  Hawaiian 
genus  differs  frtjm  other  Hesperomannia 
species  in  having  the  following 
combination  of  characteristics:  Erect  to 
•  ascending  flower  heads;  thick  flower 
head  stalks;  and  usually  hairless  and 
relatively  narrow  leaves  (Wagner  et  al. 
1999). 

This  species  has  been  observed  in 
flower  from  April  through  Jime  and  in 
fruit  dtuing  March  and  June.  Little  else 
is  known  about  the  life  history  of 
Hesperomannia  arborescens.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b;  59  FR  14482). 

Hesperomannia  arborescens  was 
formerly  known  from  Oahu,  Molokai, 
and  Lanai.  This  species  is  now  known 
from  Oahu,  Molokai,  and  Maui.  There 
are  foiu*  occurrences  with  a  total  of  six 
individuals  on  State  (Kahukuloa  section 
of  the  West  Maui  NAR)  and  privately 
owned  lands  inHonokohau  and  Lanilii 
within  the  West  Maui  Mountains 
Watershed  Partnership  (GDSI  2001; 
HINHP  Database  2001;  Service  1998b; 
59  FR  14482). 

Hesperomannia  arborescens  is  found 
on  slopes  or  ridges  in  lowland  mesic  or 
wet  forest  at  elevations  between  346  and 
1,422  m  (1,135  and  4,665  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  spp.;  Bobea  spp.; 
Cheirodendron  spp.;  Clermontia  spp.; 
Cibotium  spp.;  Coprosma  spp.; 
Dicranopteris  linearis;  Freycinetia 
arborea;  Isachne  distichophylla; 
Machaerina  spp.;  Melicope  spp.; 
Metrosideros  polymorpha;  Myrsine 
sandwicensis  (kolea);  Pipturus  spp.; 
Psychotria  spp.;  or  Sadleria  spp. 
(HINHP  Database  2001;  Service  1998b; 
59  FR  14482;  R.  Hobdy,  pers.  comm., 
2001). 

The  major  threats  to  Hesperomarmia 
arborescens  on  Maui  are  habitat 
degradation  by  feral  pigs  and  goats; 


competition  with  nonnative  plant 
species;  impact  by  humans;  and 
extinction  caused  by  random 
environmental  events  or  reduced 
reproductive  vigor  caused  by  the  small 
number  of  remaining  individuals 
(HINHP  Database  2001;  Service  1998b; 
59  FR  14482). 

Hesperomannia  arbuscula  (NCN) 

Hesperomannia  arbuscula,  a  long- 
lived  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree,  2  to  3.3  m  (7  to  11  ft)  tall.  This 
species  can  be  distinguished  from  other 
members  of  the  genus  by  the  erect 
flower  heads  and  the  leaves,  usually 
hairy  beneath,  which  are  one  to  two 
times  as  long  as  wide  (Wagner  et  al. 
1999). 

Hesperomannia  arbuscula  usually 
flowers  in  the  spring,  depending  on 
precipitation.  Seeds  mature  in  about  6 
weeks  and  trees  live  about  10  to  15 
years.  Little  else  is  known  about  the  life 
history  of  H.  arbuscula.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  (Service 
1998b;  56  FR  55770). 

Historically  and  currently, 
Hesperomannia  arbuscula  is  known 
from  Oahu  and  West  Maui.  On  Maui, 
there  are  8  occurrences  with  a  total  of 
37  individuals,  on  privately  owned  land 
along  Waihee  Stream  and  Nakalaloa 
within  the  West  Maui  Mountains 
Watershed  Partnership  (GDSI  2001; 
HINHP  Database  2001;  Service  1998b; 
56  FR  55770;  K.  Wood,  in  litt.  1999). 

Hesperomannia  arbuscula  typically 
grows  on  steep  forested  slopes  and 
ridges  in  mesic  forest  dominated  by 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  at  elevations  between  354 
and  1,453  m  (1,161  and  4,767  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
oliviformis;  Bidens  spp.;  Cheirodendron 
spp.;  Clermontia  spp.;  Cyanea  spp.; 
Psychotria  spp.;  or  Tetraplasandra  spp. 
(HINHP  Database  2001;  Service.  1998b; 
56  FR  55770;  R.  Hobdy  and  J.  Lau,  pers. 
comm.,  2001). 

The  major  threats  to  Hesperomannia 
arbuscula  on  Maui  are  habitat 
degradation  by  feral  pigs,  competition 
from  nonnative  plant  species,  trampling 
by  humans,  and  extinction  bova. 
naturally  occiuring  random  events 
caused  by  the  small  number  of 
occurrences  (Service  1998b;  56  FR 
55770). 

Hibiscus  brackenridgei  (Mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
perennial  member  of  the  mallow  family 
(Malvaceae),  is  a  sprawling  to  erect 
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shrub  or  small  tree.  This  species  differs 
from  other  members  of  the  genus  in 
having  the  following  combination  of 
characteristics:  Yellow  petals;  a  calyx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib;  bracts 
attached  below  the  calyx,  and  thin 
stipules  (leaf  bracts)  that  fall  off,  leaving 
an  elliptical  scar.  Two  subspecies  are 
currently  recognized.  Hibiscus 
brackenridgei  ssp.  brackenridgei  and  H. 
brackenridgei  ssp.  mokuleianus  (Bates 
1990). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  Februarv 
through  late  May,  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Little  else  is  known  about  the 
life  history  of  H.  brackenridgei. 
Pollination  vectors,  seed  dispersal 
agents,,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Hibiscus  brackenridgei 
was  known  from  the  islands  of  Kai^i, 
Oahu,  Lanai,  Maui.  Molokai, 
Kahoolawe,  and  Hawaii.  Currently,  H. 
brackenridgei  ssp.  mokuleianus  is 
known  from  Oahu  and  from 
undocumented  observations  on  Kauai. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  currently  known  from 
Lanai,  Maui,  and  Hawaii.  On  Maui,  H. 
brackenridgei  ssp.  brackenridgei  is 
found  in  5  occurrences,  containing  40 
individuals,  on  State  (Lihau  section  of 
West  Maui  NAR  and  DHHL)  and 
privately  owned  lands  at  Lihau, 
Kaonohua,  Keokea,  and  near  Puu  O  Kali 
(Bates  1990;  GDSl  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333). 

Hibiscus  brackenridgei  ssp. 
brackenridgei  occurs  in  lowland  dry 
forest  sometimes  with  Erythrina 
sandwicensis  as  the  dominant  tree  at 
elevations  between  43  and  771  m  (141 
and  2,530  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Achyranthes  spp.  (NCN); 
Chamaesyce  celastroides  var.  lorifolia; 
Chenopodium  spp.  (aheahea);  Diospyros 
spp.;  Dodonaea  viscosa:  Melanthera 
lavarum;  Myoporum  sandwicense; 
Nototrichium  spp.;  annual  Panicum 
spp.;  Psydrax  odorata;  Schiedea 
salicaria  (NCN);  or  Sidafallax  (HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  R.  Hobdy,  pers.  conun..  2001). 

The  primary  threats  to  Hibiscus 
brackenridgei  ssp.  brackenridgei  on 
Maui  and  Kahoolawe  are  habitat 
degradation  and  possible  predation  by 
pigs,  goats,  cattle,  axis  deer,  and  rats; 
competition  with  nonnative  plant 
species;  fire;  and  extinction  caused  by 
random  environmental  events  or 


reduced  reproductive  vigor  caused  by 
small  occurrence  size  and  the  limited 
number  of  individuals  (Service  1999;  59 
FR  56333). 

Ischaemum  byrone  (Hilo  ischaemum) 

Ischaemuw  byrone,  a  short-lived 
member  of  the  grass  family  (Poaceae).  is 
a  perennial  species  with  creeping 
underground  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts;  dissimilar  basic 
flower  units,  which  are  awned  (slender 
bristle)  and  two-flowered;  and  a  two-or 
three-tiered-branching  inflorescence 
(O'Connor  1999). 

Little  is  known  about  the  life  history 
oi  Ischaemum  byrone.  Flowering  cvcles. 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Historically,  Ischaemum  byrone  was 
reported  from  Kauai,  Oahu,  Molokai, 
East  Maui,  and  the  island  of  Hawaii. 
Currently,  this  species  is  found  on 
Kauai,  Molokai,  Maui,  and  Hawaii.  On 
Maui,  there  are  6  occurrences  with  less 
than  2,000  individuals  found  on  State 
and  privately  owned  lands  at  Keopuka 
Rock,  Paupalu  Point.  Moku  Huki,  west 
of  Kalahu  Point,  between  Keakulikuli 
Point  and  Pukaulua  Point,  and  Kauiki 
Head  (GDSl  2001;  HINHP  Database 
2001;  Service  1996a;  59  FR  10305). 

Ischaemum  byrone  grows  in  close 
proximity  to  the  ocean,  among  rocks  or 
on  basalt  cliffs  in  windward  coastal  dry 
shrubland  at  elevations  between  0  and 
190  m  (0  and  623  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  spp. 
Fimbristylis  cymosa  (mauu  akiaki)  or 
Scaevola  taccada  (HINHP  Database 
2001;  Service  1996a;  59  FR  10305;  R. 
Hobdy,  pers.  comm.,  2001). 

The  most  serious  threat  to  Ischaemum 
byrone  is  the  invasion  of  nonnative 
plant  species,  particularly  Digitaria 
ciliaris  (Henry's  crabgrass),  Ardisia 
elliptica  (shoebutton  ardisia),  and 
Casuarina  equisetifolia  (ironwood). 
Additionally,  fire  may  pose  a  threat  in 
areas  infested  with  nonnative  grasses, 
provided  enough  fuel  is  present.  Other 
potential  threats  include  grazing  and 
browsing  by  goats  and  axis  deer. 
Disturbance  incurred  from  these 
ungulates  further  promotes  the 
introduction  and  establishment  of 
nonnative  weeds.  Some  occurrences  are 
also  threatened  by  residential 
development  (HINHP  Database  2001; 
Service  1996a;  59  FR  10305). 


Isodendrion  pyrifolium  (Wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub 
with  elliptic  to  lance-shaped  leaf  blades. 
The  papery-textured  blade  has 
moderately  hairy  veins.  Below  the 
petiole  are  oval,  hairy  stipules. 
Isodendrion  pyrifolium  is  distinguished 
from  other  species  in  the  genus  by  its 
smaller,  green-yellow  flowers  and  hairy 
stipules  and  leaf  veins  (Wagner  et  al. 
1999). 

During  periods  of  drought,  this 
species  will  drop  all  but  the  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening 
one  to  two  months  later.  Little  else  is 
known  about  the  life  history  of 
Isodendrion  pyrifolium.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Isodendrion  pyrifolium  is  known 
historically  from  six  of  the  Hawaiian 
Islands:  Niihau,  Molokai,  Lanai,  Oahu, 
Maui,  and  the  island  of  Hawaii. 
Currently,  it  is  only  found  on  the  island 
of  Hawaii  (GDSl  2001;  HINHP  Database 
2001;  Service  1996a;  59  FR  10305;  Marie 
Bruegmann,  Service,  pers.  comm., 
2000). 

On  Maui,  Isodendrion  pyrifolium 
occiu-ed  in  dry  shrubland  at  elevations 
between  54  and  557  m  (177  and  1,827 
ft)  with  one  or  more  of  the  following 
associated  native  plant  species: 
Capparis  sandwichiana;  Dodonaea 
viscosa;  Myoporum  sandwicense;  or 
Psydrax  odorata  (Service  1996a;  59  FR 
10305;  R.  Hobdy  and  J.  Lau.  pers. 
comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Isodendrion  pyrifolium  on  the  island  of 
Maui  (Service'l996a;  59  FR  10305). 

Lysimachia  lydgatei  (NCN) 

Lysimachia  lydgatei,  a  short-lived 
perennial  member  of  the  primrose 
family  (Primulaceae),  is  a  sprawling, 
branched  shrub  with  stems  from  1  to  1.3 
m  (3  to  4  ft)  long.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  dense  hairs  on  both  the  upper 
and  lower  smiaces  of  mature  leaves 
(Wagner  efaA  1999). 

Little  is  known  about  the  life  history 
of  Lysimachia  lydgatei.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  2P772). 

Lysimachia  lydgatei  was  known 
historically  from  a  gulch  behind 
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Lahaina  on  West  Maui  and  from  Oahu. 
Cxurently,  it  is  found  only  on  Maui  on 
State  (Lihau  section  of  West  Maui  NAR 
and  the  West  Maui  Forest  Reserve)  and 
privately  owned  lands  at  Heiu,  Lihau, 
east  of  Halepohaku,  and  Ulaula  within 
the  West  Maui  Mountains  Watershed 
Partnership.  The  4  Maui  occiurences 
number  approximately  240  individuals 
(GDSl  2001;  HINHP  Database  2001; 
Service  1997;  Wagner  et  al.  1999;  57  FR 
20772). 

Lysimachia  lydgatei  typically  grows 
on  the  sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
/inearis-dominated  wet  to  mesic 
shrubland  or  Metrosideros  polymorpha- 
Cheirodendron  spp.  montane  forest  at 
elevations  between  829  and  1,432  m 
(2,720  and  4,698  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Astelia  spp. 
(painiu);  Broussaisia  arguta;  Coprosma 
spp.;  Dodonaea  viscosa;  Eurya 
sandwicensis  (anini);  Ilex  anomala; 
Leptecophylla  tameiameiae; 
Lycopodium  spp.  (wawae  iole); 
Ochrosia  spp.  (holei);  Vaccinium  spp.; 
or  mat  ferns  such  as  Dicranopteris  spp. 
(HINHP  Database  2001;  Service  1997;  57 
FR  20772;  R.  Hobdy,  pers.  comm., 
2001). 

j  The  greatest  threats  to  Lysimachia 
lydgatei  are  extinction  from  a  random 
enviroiunental  9vent  caused  by  the 
small  number  of  occiurences; 
competition  with  normative  plant 
species  such  as  Rubus  argutus;  and  fire 
(Service  1997;  57  FR  20772). 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis,  a  short-lived 
member  of  the  sedge  family 
(Cyperaceae),  is  a  perennial  plant  with 
a  woody  root  system  covered  with 
brovm  scales.  Mariscus  pennatiformis  is 
divided  into  two  subspecies,  ssp. 
bryanii  and  ssp.  permatiformis,  which 
a^  distinguished  by  the  length  and 
width  of  the  spikelets;  color,  length,  and 
viddth  of  the  glvune;  and  by  the  shape 
and  length  of  the  fruit.  This  species 
differs  from  other  members  of  the  genus 
by  its  three-sided,  slighUy  concave, 
smooth  stems;  the  length  and  number  of 
spikelets;  the  leaf  width;  and  the  length 
and  diameter  of  stems  (Koyama  1990). 

Mariscus  pennatiformis  is  known  to 
flower  from  November  to  December 
after  heavy  rainfall.  Little  else  is  known 
about  the  life  history  of  M. 
permatiformis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1J999;  59  FR  56333). 

Historically,  Mariscus  pennatiformis 
vyas  known  from  Kauai,  Oahu,  East 


Maui  (Keanae  Valley,  Hana,  and 
Nahiku),  the  island  of  Hawaii,  and  from 
Laysan  in  the  northwestern  Hawaiian 
Islands.  Mariscus  pennatiformis  ssp. 
bryanii  is  only  known  fit)m  Laysan 
Island.  Mariscus  pennatiformis  ssp. 
permatiformis  is  currently  found  only 
on  East  Maui.  Two  occurrences  of 
approximately  30  individuals  are  found 
on  State-owned  land  near  the  mouth  of 
Hanawi  Stream  (GDSl  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  K.  Wood,  in  litt.  1999). 

On  Maui,  Mariscus  pennatiformis  ssp. 
pennatiformis  is  foimd  on  cliffs  with 
browm  soil  and  talus  within  reach  of 
ocean  spray  in  Pandanus  tectorius 
(hala)  coastal  wet  forests  at  elevations 
between  0  and  188  m  (0  and  615  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Cyperus 
laevigatas  (makaloa);  Eragrostis  spp. 
(NCN);  Ipomoea  spp.  (morning  glory); 
Lysimachia  mauritiana;  or  Sadleria 
pallida  (HINHP  Database  2001;  Service 
1999;  59  FR  56333;  J.  Lau,  pers.  comm., 
2001;  K.  Wood,  in  litt.  1999). 

Threats  to  Mariscus  pennatiformis 
ssp.  pennatiformis  on  Maui  include 
grazing  and  habitat  destruction  caused 
by  imgulates;  competition  with 
nonnative  plant  species;  and  extinction 
from  random  natmally  occiuring  events 
(Service  1999;  59  FR  56333). 

Melicope  knudsenii  (Alani) 

Melicope  knudsenii,  a  long-lived 
pereimial  member  of  the  rue  family 
(Rutaceae),  is  a  tree  with  smooth  gray 
bark  and  yellowish  browm  to  ofive- 
brown  hairs  on  the  tips  of  the  branches. 
The  species  is  distinguished  from  M. 
haupuensis  and  other  members  of  the 
genus  by  the  distinct  carpels  (chambers) 
present  in  the  fhiit,  a  hairless  endocarp 
(fruit  wall),  a  larger  number  of  flowers 
per  cluster,  and  the  distribution  of  hairs 
on  the  underside  of  the  leaves  (Stone  et 
al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  knudsenii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995a;  59  FR  9304). 

Historically  and  currently,  Melicope 
knudsenii  is  known  from  the 
southeastern  slope  of  Haleakala  on  Maui 
and  from  Kauai.  Currently  on  Maui, 
there  are  foiu  occurrences  on  State 
(DHHL)  and  privately  owned  lands  from 
Puu  Mahoe  to  east  of  Puu  Ouli  (GDSl 
2001;  HINHP  Database  2001;  Service 
1995a;  59  FR  9304). 

Melicope  knudsenii  grows  in  Nestegis 
sandwicensis-Pleomele  sp.  mixed  open 
dry  forests  at  elevations  between  648 
and  1,331  m  (2,125  and  4,367  ft)  and 


containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alphitonia  ponderosa;  Dodonaea 
viscosa;  Ogteomeles  anthyllidifolia; 
Santalum  ellipticum;  or  Xylosma 
hawaiiense  (HINHP  Database  2001; 
Service  1995a;  59  FR  9304;  R.  Hobdy, 
pers.  comm.,  2001). 

Threats  to  Melicope  knudsenii 
include  habitat  degradation  by 
normative  animals,  such  as  goats,  cattle, 
and  pigs;  reduced  reproductive  vigor; 
fire;  natiual  aging  and  death;  and 
invasive  plant  species,  such  as 
Pennisetum  clandestinum  (Service 
1995a;  59  FR  9304). 

Melicope  mucronulata  (Alani) 

Melicope  mucronulata,  a  long-lived 
pereimial  of  the  rue  family  (Rutaceae), 
is  a  small  tree  up  to  4  m  (13  ft)  tall  with 
oval  to  elliptic-oval  leaves,  8  to  16  cm 
(3  to  6.5  in)  long  and  3.5  to  6.5  cm  (1.5 
to  2.5  in)  wide.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  growth  habit,  the  number  of 
flowers  in  each  flower  cluster,  the  size 
and  shape  of  the  fruit,  and  the  degree  of 
hairiness  of  the  leaves  and  fruit  walls 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  mucronulata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

First  discovered  in  1920  in  Kanaio, 
East  Maui,  Melicope  mucronulata  was 
not  relocated  until  1983  when  it  was 
reported  from  privately  ov^med  land 
with  an  imknown  number  of  plants  in 
Auwahi.  This  species  was  also  foimd 
two  years  later  on  East  Molokai  (GDSl 
2001;  HINHP  Database  2001 ;  Service     , 
1997;  Stone  et  al.  1999;  57  FR  20772). 

Melicope  mucronulata  typically 
grows  on  gentle  south-facing  slopes  in 
lowland  diy  to  mesic  forest  at  elevations 
between  625  and  1.331  m  (2,050  and 
4,367  ft)  and  containing  one  or  more  of 
the  following  associated  species: 
Antidesma  pulvinatum;  Dodonaea 
viscosa;  Melicope  hawaiensis  (alani); 
Nestegis  sandwicensis;  Pleomele 
auwahiensis;  Pouteria  sandwicensis; 
and  Streblus  pendulinus  (Service  1997; 
57  FR  20772;  J.  Lau,  pers.  comm.,  2001). 

The  major  threat  to  the  continued 
existence  of  the  only  known  occurrence 
of  Melicope  mucronulata  on  Maui  is  the 
risk  of  extinction  frtim  a  random 
environmental  event.  Habitat 
degradation  by  goats  and  pigs,  predation 
by  goats,  and  competition  with 
nonnative  plant  species,  particularly 
Melinis  minutiflora,  also  pose 
immediate  threats  to  this  species 
(Service  1997;  57  FR  20772). 
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Neraudia  sericea  (NCN) 

Neraudia  sericea,  a  short-lived 
perennial  member  of  the  nettle  family 
(Urticaceae),  is  a  3  to  5  m  (10  to  16  ft) 
tall  shrub  with  densely  hairy  branches. 
The  lower  leaf  surface  is  densely 
covered  with  irregularly  curved,  silky 
gray  to  white  hairs  along  the  veins.  The 
male  flowers  may  be  stalkless  or  have 
short  stalks.  Neraudia  sericea  differs 
from  the  other  four  species  of  this 
endemic  Hawaiian  genus  by  the  density, 
length,  color,  and  posture  of  the  hairs  on 
the  lower  leaf  surface  and  by  its  mostly 
entire  leaf  margins  (Wagner  et  al.  1999). 
Little  is  known  about  the  life  history 
of  Neraudia  sericea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Neraudia  sericea  was  known 
historically  from  Molokai.  Lanai. 
Olowalu  Valley  on  West  Maui,  the 
southern  slopes  of  Haleakala  on  East 
Maui,  and  from  Kahoolawe.  Currently, 
this  species  is  known  from  Molokai  and 
Maui.  On  Maui,  five  occurrences  are 
found  on  State  (DHHL)  and  privately 
owned  lands  in  Pohakea  Gulch  (West 
Maui)  and  in  Manavvainui  and  Kamole 
Gulches  (East  Maui)  (GDSl  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  M.  Kaiaokamalie,  in  lift.  2000). 
Neraudia  sericea  generally  occurs  in 
dry  to  mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Leptecophylla 
tameiameiae  shrubland  or  forest  or 
Acacia  koa  forest  at  elevations  between 
198  and  1,658  m  (650  and  5,439  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bobea 
spp.;  Coprosma  spp.;  Cyrtandra 
oxybapha  (haiwale);  Cyrtandra  spp.: 
Diospyros  spp.:  Hedyotis  spp.;  Sida 
fallax:  or  Urera  glabra  (HINHP  Database 
2001;  Service  1999;  Wagner  et  al.  1999; 
59  FR  56333;  M.  Bruegmann,  in  litt. 
1995;  R.  Hobdy,  pers.  comm.,  2001). 

The  primary  threats  to  Neraudia 
sericea  on  Maui  are  habitat  degradation 
by  feral  pigs  and  goats;  competition 
with  the  nonnative  plant  species 
Cymbopogon  refractus  (barbwire  grass), 
Eragrostis  spp.  (love  grass),  Holcus 
lanatus,  Melinus  minutiflora,  and 
Pennisetum  clandestinum;  and  a  risk  of 
extinction  caused  by  random 
environmental  events  (Service  1999;  59 
FR  56333). 

Nototrichium  humile  (Kului) 

Nototrichium  humile,  a  member  of  the 
amaranth  family  (Amaranthaceae),  is  an 
upright  to  trailing  shrub  with  branched 
stems  to  1.5  m  (5  ft)  long.  This  species 
is  distinguished  from  the  only  other 


species  in  the  genus  by  its  inflorescence, 
a  slender  spike  4  mm  (0.2  in)  in 
diameter  or  less,  which  is  covered  with 
short  hairs  (Wagner  et  al.  1999). 

Nototrichium  humile  has  been 
observed  flowering  after  heavy  rain,  but 
flowering  is  generally  heaviest  in  the 
spring  and  summer.  Fruits  matiu-e  a  few 
weeks  after  flowering.  In  cultivation, 
this  species  is  known  to  live  for  more 
than  a  decade.  Little  else  is  known 
about  the  life  history  of  N.  humile. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroimiental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b:  56  FR  55770). 

Historically,  Nototrichium  humile 
was  known  from  Oahu  and  Maui.  It 
currently  occurs  only  on  Oahu.  On 
Maui,  N.  humile  was  last  seen  in  the 
wild  by  Robert  Hobdy  in  1979  in 
Pohakea  Gulch  (HINHP  Database  2001; 
Service  1998b;  56  FR  55770). 

On  Maui,  Nototrichium  humile 
occurred  on  old  cinder  cones  in  dry 
shrubland  at  elevations  between  338 
and  734  m  (1,110  and  2,407  ft)  with  one 
or  more  of  the  following  associated 
native  plant  species:  Dodonaea  viscosa: 
Erythrina  sandwicensis;  Heteropogon 
contortus;  and  N.  sandwicense  (kului) 
(Service  1998b;  56  FR  55770;  ].  Lau, 
pers.  comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Nototrichium  humile  on  the  island  of 
Maui  (Service  1998b;  56  FR  55770). 

Peucedanum  sandwicense  (Makou) 

Peucedanum  sandwicense,  a  member 
of  the  parsley  family  (Apiaceae),  is  a 
short-lived,  parsley-scented,  sprawling 
herb.  Hollow  stems  arise  from  a  short, 
vertical,  perennial  stem  with  several 
fleshy  roots.  This  species  is  the  only 
member  of  the  genus  in  the  Hawaiian 
Islands.  It  is  distinguished  from  other 
Hawaiian  members  of  the  family  by 
being  a  slightly  succulent  perennial 
herb  and  having  broad  basal  leaflets, 
white  flowers,  and  by  its  floral  bracts, 
the  size  and  shape  of  its  fruit,  and  the 
oil  glands  in  the  fruit  wall  (Constance 
and  Affolter  1999). 

Little  is  known  about  the  life  history 
of  Peucedanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995a;  59  FR  9304). 

Historically  and  cmrently, 
Peucedanum  sandwicense  is  known 
from  Molokai,  Maui,  and  Kauai. 
Discoveries  in  1990  extended  the  known 
distribution  of  this  species  to  the  island 
of  Oahu.  Currently  on  Maui,  there  are  3 
occurrences  on  State  and  privately 
owned  lands  at  Keopuka  Islet,  near 


Pauwalu  Point,  and  east  of  Hanawi 
Stream,  with  a  total  of  32  individuals 
(GDSI  2001;  HINHP  Database  2001; 
Service  1995a;  59  FR  9304). 

This  species  grows  on  sparsely 
vegetated  steep  to  vertical  cliff  habitats 
with  little  soil  in  mesic  or  coastal 
communities  at  elevations  between  0 
and  1.132  m  (0  and  3,714  ft)  and 
containing  one  or  more  of  the  following 
associated  native  species:  Artemisia 
austraUs;  Bidens  spp.;  Carex  spp.; 
Chamaesyce  spp.;  Diospvros 
sandwicensis:  Eragrostis  spp.;  Hedyotis 
littoralis;  Lysimacbia  mauritiana; 
Metrosideros  polymorpha;  Peperomia 
spp.;  Pandanus  tectorius  (hala); 
Scaevola  taccada:  or  Schiedea  globosa 
(NCN)  (Constance  and  Affolter  1999; 
HINHP  Database  2001;  Service  1995a; 
59  FR  9304;  R.  Hobdy  and  J.  Lau  pers. 
comms.,  2001). 

Competition  with  introduced  plants  is 
the  major  threat  to  Peucedanum 
sandwicense  on  Keopuka  Rock. 
Additionally,  small  occurrence  sizes 
also  make  the  species  subject  to 
extinction  caused  by  random 
environmental  events  (Service  1995a;  59 
FR  9304). 

Phlegmariurus  mannii  (Wawae  iole) 

Phlegmariurus  (=Huperzia, 
=Lycopodium)  mannii,  a  short-lived 
perennial  member  of  the  clubmoss 
family  (Lycopodiaceae).  is  a  hanging 
epiphyte  with  clustered,  delicate  red 
stems  and  forked  reproductive  spikes. 
These  traits  distinguish  it  from  others  in 
the  genus  in  Hawaii  (Degener  and 
Degener  1959;  Holub  1991;  St.  John 
1981;  Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Phlegmariurus  mannii.  Reproductive 
cycles,  dispersal  agents,  longevity, 
specific  environmental.requirements, 
and  limiting  factors  are  unknown 
(Service  1997;  57  FR  20772). 

Historically,  Phlegmariurus  mannii 
was  known  from  Kauai.  West  Maui 
(Haelaau  and  Hanaula),  and  the  island 
of  Hawaii.  Currently,  this  species  is 
found  on  Maui  and  Hawaii.  On  Maui, 
this  species  is  now  known  on  State 
(Lihau  section  of  West  Maui  NAR, 
Makawao  Forest  Reserve,  DHHL.  and 
Kipahulu  Forest  Reserve),  Federal  and 
privately  owned  lands  in  Honokohau, 
Lihau,  Puu  Okakae,  Manawainui, 
Healani  Stream,  Puu  Ahulili,  and 
Kaapahu  within  the  East  Maui 
Watershed  Partnership  and  the  West 
Maui  Mountains  Watershed  Partnership. 
There  are  7  occurrences  with  a  total  of 
22  individuals  on  Maui  (GDSI  2001; 
HINHP  Database  2001;  Service  1997;  57 
FR  20772). 

On  Maui,  Phlegmariurus  mannii 
typically  grows  as  an  epiphyte  on 
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Metrosideros  polymorpha,  Dodonaea 
viscosa  and  Acacia  koa  trees  in  moist, 
protected  gulches  or  mossy  tussocks  in 
mesic  to  wet  montane  Metrosideros 
polymorpha-Acacia  koa  forests  at 
elevations  between  446  and  1,688  m 
(1,464  and  5,539  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Astelia 
menziesiana  (kaluaha);  Athyrium  spp.; 
Cheirodendron  trigynum;  Christella  spp. 
(NCN);  Coprosma  spp.;  Cyanea  spp.; 
Cyrtandra  spp.;  Ilex  anomala; 
Leptecophylla  tameiameiae; 
Machaerina  spp.;  Sadleria  spp.;  or 
Vaccinium  spp.  (Service  1997;  57  FR 
20772;  R.  Hobdy,  pers.  comm.,  2001). 

The  primary  threats  to  this  species  are 
habitat  alteration  by  goats,  cattle  and 
pigs,  and  the  impacts  of  nonnative  plant 
species.  Additionally,  small  occurrence 
sizes  also  make  the  species  subject  to 
extinction  caused  by  random 
enviroimiental  events  (Service  1997;  57 
FR  20772). 

Phyllostegia  mannii  (NCN) 

Phyllostegia  mannii,  a  non-aromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  vine  with  many-branched, 
four-sided,  hairy  stems.  This  species  is 
distinguished  from  others  in  the  genus 
by  its  hairiness;  its  thin,  narrow  leaves, 
which  are  not  pinnately  divided;  and 
the  usually  six  flowers  per  false  whorl 
in  a  terminal  inflorescence  (Wagner  et 
al.  1999). 

This  species  has  been  observed  with 
finiit  in  July.  Little  else  is  known  about 
the  life  history  of  Phyllostegia  mannii. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
envfroimiental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b;  57  FR  46325). 

Historically,  Phyllostegia  mannii  was 
found  from  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  East 
Maui.  It  has  not  been  seen  on  Maui  for 
over  70  years.  This  species  is  now 
known  only  from  Molokai  (HINHP 
Database  2001;  Service  1996b;  57  FR 
46325). 

On  Maui,  Phyllostegia  marmii 
occured  on  gentle  slopes  and  the  steep 
sides  of  gulches  in  mesic  to  wet  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha  at  elevations 
between  1,069  and  1,615  m  (3,506  and 
5,297  ft)  with  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis; 
Cheirodendron  trigynum;  Dicranopteris 
linearis;  Diplazium  sandwichianum; 
Melicope  spp.;  or  Myrsine  lessertiana 
(Service  1996b;  57  FR  46325;  J.  Lau, 
pers.  comm.,  2001). 


Nothing  is  known  of  the  threats  to 
Phyllostegia  marmii  on  the  island  of 
Maui  (Service  1996b;  57  FR  46325). 

Phyllostegia  mollis  (NCN) 

Phyllostegia  mollis,  a  short-lived 
member  of  the  mint  family  (Lamiaceae), 
grows  as  a  nearly  erect,  densely  hairy, 
nonaromatic,  perennial  herb. 
Characteristics  concerning  the  kind  and 
amount  of  hair,  the  number  of  flowers 
in  a  cluster,  and  details  of  other  plant 
parts  separate  this  species  from  other 
members  of  the  genus  (Wagner  et  al. 
1990). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  5  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Little  else  is  knovtm  about 
the  life  history  of  P.  mollis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b;  56  FR  55770). 

Historically,  Phyllostegia  mollis  was 
known  from  Oahu,  Molokai,  and  East 
Maui.  Currently,  this  species  is  only 
known  from  Oahu  and  Maui.  On  East 
Maui,  a  single  occurrence  with  an 
unknown  number  of  individuals 
remains  on  State  (on  the  border  of 
Kahikinui  Forest  Reserve  and  DHHL) 
land  in  Waiopai  Gulch  (GDSI  2001; 
HINHP  Database  2001;  Service  1998b; 
Wagner  et  al.  1999;  56  FR  55770). 

phyllostegia  mollis  typically  grows  on 
steep  slopes  and  in  gulches  in  mesic 
forests  dominated  by  Metrosideros 
polymorpha  and/or  Acacia  koa  at 
elevations  between  1,144  and  1,970  m 
(3,754  and  6,463  ft).  Associated  native 
plant  species  include  Alyxia  oliviformis, 
Cheirodendron  trigynum,  Diplazium  * 
sandwichianum,  Melicope  spp.,  and 
Myrsine  lessertiana  (Service  1998b;  56 
FR  55770;  J.  Lau,  pers.  comm.,  2001). 

The  major  threats  to  Phyllostegia 
mollis  are  competition  from  the 
nonnative  plant  species  Rubus  spp.  and 
Schinus  terebinthif alius,  and  a  risk  of 
extinction  of  the  only  known  occiurence 
of  this  species  on  Maui  caused  by 
random  environmental  events  (Service 
1998b;  56  FR  55770). 

Phyllostegia  parviflora  (NCN) 

Phyllostegia  parviflora,  a  member  of 
the  mint  family  (Lamiaceae),  is  a 
perennial  herb.  The  species  is 
distinguished  from  others  of  the  genus 
by  the  egg-shaped  to  broadly  egg-shaped 
leaves,  leafstalks  usually  6  to  13.5  cm 
(2.4  to  5.3  in)  long,  and  the  lower 
corolla  lip  6  to  9  mm  (0.24  to  0.36  in) 
long.  Phyllostegia  parviflora  var. 
glabriuscula  has  fewer  glandular  hafrs 
in  the  inflorescence,  less  pubescent 
leaves,  and  usually  unbranched 


inflorescences  compared  with  P. 
parviflora  var.  parviflora.  Phyllostegia 
parviflora  var.  lydgatei  has  shorter  leaf 
stalks,  spreading  hairs  on  the  leaf  stalks, 
and  fewer  gland-tipped  hairs  in  the 
inflorescence.  At  the  time  of  listing  of 
this  species,  only  two  varieties  were 
recognized,  glabriuscula  and  parviflora. 
Subsequent  to  the  final  rule  listing  this 
species  in  1996,  Wagner's  (1999) 
taxonomic  treatment  of  this  group 
reorganized  P.  parviflora  var.  lydgatei  as 
distinct  from  P.  parviflora  var. 
parviflora.  Wagner's  (1999)  treatment  is 
cited  in  the  revised  edition  of  the 
Manual  of  the  Flowering  Plants  of 
Hawaii  as  the  basis  for  recognizing  P. 
parviflora  var.  lydgatei  (Wagner  et  al. 
1999).  This  name  change  will  be 
addressed  in  a  future  Federal  Register 
notice. 

Historically  Phyllostegia  parviflora 
was  known  from  three  islands,  Oahu, 
Hawaii,  and  Maui.  This  species  is  now 
known  only  from  two  occurrences  on 
Oahu  (HINHP  Database  2001 ;  GDSI 
2001;  Service  1999;  61  FR  53108). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Phyllostegia  parviflora 
on  the  island  of  Maui  (Service  1999;  61 
FR  53108;  R.  Hobdy,  pers.  comm.,  2001) 
or  of  the  threats  to  Phyllostegia 
parviflora  on  the  island  of  Maui  (Service 
1999;  61  FR  53108). 

Plantago  princeps  (Laukahi  kuahiwi) 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  family 
(Plantaginaceae),  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  ftiiits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties,  vars. 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Individuals  of  this  species  have  been 
observed  in  fruit  from  April  through 
September.  Little  else  is  known  about 
the  life  history  of  Plantago  princeps. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroimiental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Plantago  princeps  was  historically 
found  on  Kauai,  Oahu,  Molokai,  Maui, 
and  Hawaii.  It  is  no  longer  extant  on  the 
island  of  Hawaii.  Only  one  of  the  four 
varieties  is  on  Maui;  Plantago  princeps 
var.  laxiflora  is  known  from  Molokai 
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and  Maui.  On. Maui,  there  are  8 
occurrences  of  P.  princeps  var-  laxiflora, 
with  a  total  of  118  individuals,  on 
Federal  (Haleakala  National  Park)  and 
privately  owned  lands  within  the  East 
Maui  Watershed  Partnership.  This 
variety  is  found  at  Kahoolewa  Ridge. 
Nakalaloa  Stream,  lao  Valley  near  the 
Needle,  Hanalcauhi,  the  west  side  of 
Kaupo  Gap,  and  Palikea  Stream  (GDSl 
2001;  HINHP  Database  2001;  Service 
1999;  59  FR  56333). 

On  Maui,  Plantago  princeps  var. 
laxiflora  is  typically  found  on  basalt 
cliffs  that  are  windblown  with  little 
vegetation  in  Metrosideros  polymorpha 
lowland  wet  forest;  or  Acacia  koa-M. 
polymorpha  montane  wet  forest:  or  M. 
polymorpha  montane  wet  shrubland  at 
elevations  between  281  and  2,539  m 
(922  and  8,329  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Bidens  micrantha  ssp. 
kalealaha;  Chamaesyce  celastroidcs; 
Cyanea  spp.;  or  Dryopteris  spp.  and 
various  other  ferns,  such  as  Dubautia 
menziesii,  Dubautia  plantaginea  ssp. 
humilis,  Eragrostis  variabilis.  Hedyotis 
formosa,  Leptecophylla  tameiameiae, 
Melicope  ovalis,  Perrottetia 
sandwicensis,  Pipturus  albidus,  or 
Touchardia  latifolia  (HINHP  Database 
2001;  Service  1999;  59  FR  56333;  R. 
Hobdy,  pers.  coram.,  2001). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Maui  are 
herbivory  and  habitat  degradation  by 
.  feral  pigs  and  goats  and  competition 
with  various  nonnative  plant  species 
(Service  1999;  59  FR  56333). 

Platanthera  holochila  (NCN) 

Platanthera  holochila.  a  short-lived, 
perennial  member  of  the  orchid  family 
(Orchidaceae),  is  an  erect,  deciduous 
herb.  The  stems  arise  from  underground 
tubers,  the  pale  green  leaves  are  lance- 
to  egg-shaped  and  the  grefinish-yellow 
flowers  occur  in  open  spikes.  This  is  the 
only  species  of  this  genus  that  occurs  on 
the  Hawaiian  Islands.  It  is  distinguished 
from  other  Hawaiian  orchids  by  its 
underground  tubers  that  lack  roots  at 
the  nodes  or  pseudo  bulbs,  and  the 
shape  and  length  of  its  dorsal  sepal 
(Wagner  etaV.  1999). 

Little  is  known  about  the  life  history 
of  Platanthera  holochila.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  61  FR  53108). 

Historically,  Platanthera  holochila 
was  known  from  Maui,  Oahu,  Molokai. 
and  Kauai.  Currently,  P.  holochila  is 
extant  on  Kauai,  Molokai,  and  Maui.  On 
Maui,  5  occurrences  with  22  individuals 
are  reported  on  State  (West  Maui  Forest 


Reserve)  and  privately  owned  lands 
within  the  West  Maui  Mountains 
Watershed  Partnership  and  the  East 
Maui  Watershed  Partnership  from 
Kapaloa  Stream,  Waihee  River,  the 
border  of  Lahaina  and  Wailuku  Districts 
and  Koolau  Gap  (GDSI  2001;  HINHP 
Database  2001;  Service  1999;  61  FR 
53108). 

Platanthera  holochila  is  foimd  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  or  M. 
polymorpha  mixed  montane  bog  or 
mesic  scrubby  M.  polymorpha  forest  at 
elevations  between  536  and  2,314  m 
(1,759  and  7,592  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Broussaisia  arguta; 
Cibotium  spp.;  Clermontia  spp.; 
Coprosma  ernodeoides  (kukae  nene); 
Deschampsia  nubigena;  Dubautia 
scabra  (naenae);  Gahnia  gahniiformis 
(NCN);  Leptecophylla  tameiameiae; 
Lycopodiella  cemua  (wawae  iole); 
Luzula  hawaiiensis  (wood  rush); 
Oreobolus  furcatus;  Pohqjodium 
pellucidum  (ae);  Sadleria  spp.;  Scaevola 
chamissoniana  (naupaka  kuahiwi); 
Sisyrinchium  acre  (mauu  laili); 
Vaccinium  reticulatum;  or  Wikstroemia 
spp.  (Service  1999;  61  FR  53108;  R. 
Hobdy,  pers.  comm.,  2001). 

The  primary  threats  to  Platanthera 
holochila  on  Maui  are  habitat 
degradation  and  destruction  by  feral 
pigs;  landslides;  competition  with 
nonnative  plant  species;  and  a  risk  of 
extinction  on  Maui  from  naturally 
occurring  events  and  reduced 
reproductive  vigor  caused  by  the  small 
number  of  remaining  occurrences  and 
individuals.  Predation  by  slugs  may  also 
be  a  potential  threat  to  this  species 
(Service  1999;  61  FR  53108). 

Pteris  lidgatei  (NCN) 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae),  is  a  coarse  perennial 
herb,  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  Pteris 
lidgatei  can  be  distinguished  from  other 
species  of  Pteris  on  the  Hawaiian 
Islands  by  the  thick,  brittle  texture  of  its 
fronds  and  the  tendency  of  the  sori 
along  the  leaf  margins  to  be  broken  into 
short  segments  instead  of  being  fused 
into  continuous  marginal  sori  (Wagner 
1949;  Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Pteris  lidgatei.  Reproductive  cycles, 
dispersal  agents,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998a;  59  FR  49025). 

Historically,  Pteris  lidgatei  was  found 
on  Oahu,  Molokai,  and  at  Waihee  on 
West  Maui.  Currently,  this  species  is 
known  from  Oahu  and  Maui.  Two 
occurrences  with  approximately  20 
individuals  occur  on  Maui  on  State 


(Kahakuloa  section  of  the  West  Maui 
NAR)  and  privately  owned  lands  within 
the  West  Maui  Mountains  Watershed 
Partnership  north  of  Eke  Crater  and  at 
Kauala  (GDSI  2001;  HINHP  Database 
2001;  Service  1998a;  59  FR  49025). 

This  species  grows  on  steep  stream 
banks  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  forest  at 
elevations  between  201  and  1,717  m 
(659  and  5,633  ft)  and  containing  one  or 
more  of  the  following  native  plant 
species:  Christella  cyatheoides; 
Cibotium  chamissoi;  Dicranopteris 
linearis;  Elaphoglossum  crassifolium 
(hoe  a  Maui);  Sadleria  squarrosa  (apuu); 
or  Sphenomeris  chinensis  (palaa) 
(HINHP  Database  2001;  Service  1998a; 
59  FR  49025;  R.  Hobdy,  pers.  comm., 
2001). 

The  primary  threats  to  Pteris  lidgatei 
on  Maui  are  the  nonnative  plants 
Ageratina  adenophora,  Clidemia  hirta, 
and  Tibouchina  herbacea;  habitat 
destruction  by  feral  pigs;  and  a  risk  of 
extinction  caused  by  random 
environmental  events  (Service  1998a;  59 
FR  49025). 

Sanicula  purpurea  (NCN) 

Sanicula  purpurea,  a  short-lived 
member  of  the  parsley  family 
(Apiaceae),  is  a  stout  perennial  herb,  8 
to  36  cm  (3  to  14  in)  tall,  arising  from 
a  massive  perennial  stem.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  number  of  flowers  per 
cluster  and  by  the  color  of  the  petals 
(Constance  and  Affolter  1999). 

Little  is  known  about  the  life  history 
of  Sanicula  purpurea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1999;  61  FR  53108). 

Historically  and  currently,  Sanicula 
purpurea  is  known  from  Oahu  and  West 
Maui.  On  Maui,  7  occurrences  totaling 
200  individuals  are  currently  known  on 
State  (Kahakuloa  and  Honokawai 
sections  of  the  West  Maui  NAR)  and 
private  lands  within  the  West  Maui 
Mountains  Watershed  Partnership  north 
of  Eke  Crater  and  east  of  Kahakuloa 
Stream,  south  of  Eke  Crater,  near  Violet 
Lake,  the  ridge  west  of  Puu  Kukui,  and 
Kahoolewa  Ridge  east  of  Puu  Kukui 
(GSDI  2001;  HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

This  species  typically  grows  in  open 
Metrosideros  polymorpha  mixed 
montane  bogs  at  elevations  between 
1,195  and  1,764  m  (3,921  and  5.787  ft) 
and  containing  one  or  more  of  the 
following  associated  plant  species: 
Argyroxiphium  caliginis  (eke 
silversword);  Argyroxiphium  grayanum 
(green  sword);  Gahnia  beecheyi  (NCN); 
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Geranium  hiUebrandii  (nohoanu); 
Lagenifera  maviensis;  Leptecophylla 
tameiameiae;  Lycopodium  spp.; 
Machaerina  spp.;  Myrsine  vaccinioides 
(kolea);  Oreobolus  furcatus;  Plantago 
pachyphylla  (laukahi  kuahiwi);  or  Viola 
maviensis  (HINHP  Database  2001; 
Service  1999;  61  FR  53108;  R.  Hobdy, 
pers.  comm.,  2001). 

Habitat  degradation  by  feral  pigs,  a 
risk  of  extinction  caused  by  random 
environmental  events  and  reduced 
reproductive  vigor  caused  by  the  small 
number  of  existing  occurrences,  and 
slugs  are  the  major  threats  to  Sanicula 
purpurea  (HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

Schiedea  hookeri  (NCN) 

ISchiedea  hookeri,  a  member  of  the 
pmk  family  (Caryophyllaceae),  is  a 
sprawling  or  clumped  perennial  herb. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  its  open,  hairy,  and  sometimes  sticky 
inflorescence,  and  by  the  size  of  the 
capsules  (Wagner  et  al.  1999). 

JBased  on  field  and  greenhouse 
observations,  Schiedea  hookeri  is 
hermaphroditic,  which  means  that  each 
individual  has  both  male  and  female 
reproductive  organs.  Matiu«  fruits  have 
been  observed  in  Jime  and  August. 
Schiedea  hookeri  appears  to  be  an 
outcrossing  species.  Under  greenhouse 
conditions,  flowers  do  not  set  fruit 
unless  pollinated.  In  the  field,  the 
species  is  presumed  to  be  pollinated  by 
insects,  although  none  have  been 
observed.  A  related  species,  S.  lydgatei 
on  Molokai,  is  apparently  pollinated  by 
native,  night-flying  moths.  A  series  of 
self-pollinations,  intra-population 
crosses,  and  crosses  among  populations 
have  demonstrated  that  S.  hookeri 
experiences  moderately  strong 
inbreeding  depression.  These  results 
indicate  that  reductions  in  population 
size  could  result  in  inbreeding 
depression  among  progeny,  with 
negative  consequences  for  the  long-term 
persistence  of  this  species.  Individuals 
of  S.  hookeri  appear  to  be  Jong-lived,  but 
there  is  no  evidence  of  reproduction 
from  seed  under  field  conditions. 
Seedlings  of  Schiedea  occvuring  in 
n^esic  or  wet  sites  are  apparently 
consiuned  by  introduced  slugs  and 
snails,  which  have  been  observed 
feeding  on  S.  membranacea,  another 
mesic  forest  species  that  occurs  on 
Kauai.  In  confrast  to  mesic  forest 
species,  Schiedea  occiuring  in  dry  areas 
produce  abundant  seedlings  following 
winter  rains,  presumably  because  the 
drier  sites  have  fewer  nonnative 
predators.  Schiedea  hookeri  differs 
considerably  through  its  range  in 
pptential  for  clonal  grov^.  Plants  from 


Kaluakauila  Gulch  are  upright  and  show 
little  potential  for  clonal  spread.  In 
contrast,  clonal  growth  has  been 
detected  for  individuals  at  Kaluaa 
Gulch,  where  the  grovtrth  form  is 
decmnbent  and  plants  apparently  root  at 
the  nodes.  Little  else  is  known  about  the 
life  history  of  Schiedea  hookeri. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  otherwise  unknown 
(HINHP  Database  2001;  Service  1999; 
Weller  and  Sakai,  unpublished  data;  61 
FR  53108). 

Historically,  Schiedea  hookeri  was 
known  from  the  Waianae  Mountains  of 
Oahu  and  from  a  single  fragmentary 
collection  from  Haleakala  on  Maui  that 
may  represent  S.  menziesii  rather  than 
S.  hookeri.  Currently,  this  species  is 
known  ,only  from  Oahu^Environmental 
Division  of  the  Army  (EDA)  Database 
2001;  HINHP  Database  2001;  Service 
1999;  61  FR  53108). 

Nothing  is  knowm  of  the  preferred 
habitat  of,  or  native  plant  species 
associated  with,  Schiedea  hookeri  on 
the  island  of  Maui  (Service  1999;  61  FR 
53108;  R.  Hobdy,  pers.  comm.,  2001), 
and  nothing  is  known  of  the  threats  to 
Schiedea  hookeri  on  the  island  of  Maui 
(Service  1999;  61  FR  53108). 

Schiedea  nuttallii  (NCN) 

Schiedea  nuttallii,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  This 
long-lived  perennial  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes,  length  of 
the  inflorescence,  niunber  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic.  Plants  on  Oahu  have 
been  imder  observation  for  10  years,  and 
they  appear  to  be  long-lived.  Schiedea 
nuttallii  appears  to  be  an  outcrossing 
species.  Under  greenhouse  conditions, 
plants  fail  to  set  seed  imless  hand- 
pollinated,  suggesting  that  this  species 
requires  insects  for  pollination.  Fruits 
and  flowers  are  abimdant  in  the  wet 
season  but  can  be  foimd  throughout  the 
year.  Littie  else  is  known  about  the  life 
history  of  S.  nuttallii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  otherwise  unknown 
(Service  1999;  61  FR  53108). 

Historically,  Schiedea  nuttallii  was 
known  frt)m  Kauai  and  Oahu  and  was 
reported  from  Maui.  Ciurentiy,  it  is 
foimd  on  Kauai,  Oahu,  and  Molokai 


(GDSI  2001 ;  HINHP  Database  2001 ; 
Service  1999;  61  FR  53108). 

Nothing  is  knowrn  of  the  preferred 
habitat  of,  or  native  plant  species 
associated  with,  Schiedea  nuttallii  on 
the  island  of  Maui  (Service  1999;  61  FR 
53108;  R.  Hobdy,  pers.  comm.,  2001), 
and  nothing  is  known  of  the  threats  to 
Schiedea  nuttallii  on  the  island  of  Maui 
(Service  1999;  61  FR  53108). 

Sesbania  tomentosa  (Ohai) 

Sesbania  tomentosa,  a  short-lived 
perennial  member  of  the  pea  family 
(Fabaceae),  is  typically  a  sprawling 
shrub,  but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
colored,  tinged  with  yellow,  otange-red, 
scarlet  or,  rarely,  pure  yellow.  Sesbania 
tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  S.  sesban  by  the 
color  of  the  flowers,  the  longer  petals 
and  calyx,  and  the  niunber  of  seeds  per 
pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  David 
Hopper,  University  of  Hawaii  at  Manoa. 
His  findings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus,  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  the 
life  history  of  S.  tomentosa  are 
unknovkTi  (Service  1999;  59  FR  56333). 

Historically,  Sesbania  tomentosa 
occurred  on  all  eight  of  the  main 
Hawaiian  Islands  and  on  the 
northwestern  Hawaiian  Islands  of  Nihoa 
and  Necker.  Currently,  S.  tomentosa 
occurs  on  Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  Hawaii,  Nihoa,  and 
Necker.  On  Maui,  S.  tomentosa  is 
known  from  7  occurrences  with  a  total 
of  83  individuals.  The  occurrences  are 
located  on  State-owned  and/or  State-    - 
leased  land  (Lihau  section  of  West  Maui 
NAR,  Hana  Forest  Reserve,  and  Kanaio 
Training  Area),  under  Federal 
jusisdiction  (Kanaio  National  Guard 
Training  Area)  and  on  privately  owmed 
land  within  the  East  Maui  Watershed 
Partnership  and  West  Maui  Mountains 
Watershed  Partnership  at  Poelua  Bay, 
Mokolea  Point,  between  Kahakuloa 
Head  and  Puu  K^ulianapa,  Mahinanui, 
Olowalu,  and  Pimoe,  south  of  Puu 
Puou.  Off  the  south  central  coast  of 
Kahoolawe,  approximately  100 
individuals  of  S.  tomentosa  are  found 
on  a  small  islet,  Puu  Koae,  a  State- 
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owned  seabird  sanctuary  (GDSI  2001; 
HINHP  Database  2001;  Service  1999;  59 
FR  56333;  R.  Hobdy  in  litt.  2000). 

Sesbania  tomentosa  is  found  on 
windswept  slopes,  sea  cliffs,  and  cinder 
cones  in  Scaevola  taccada  coastal  dry 
shrublands  at  elevations  between  0  and 
608  ra  (0  and  1,993  ft)  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Bidens  spp.; 
Diospyros  sandwicensis;  stunted 
Dodonaea  viscosa;  Jacquemontia 
ovali folia  ssp.  sandwicensis 
(pauohiiaka);  Melanthera  integrifoUa;  or 
SidafaUax  (HINHP  Database  2001; 
Service  1999;  59  FR  56333;  R.  Hobdy, 
pers.  comm.,  2001). 

The  primary  threats  to  Sesbania 
tomentosa  on  Maui  are  habitat 
degradation  caused  by  competition  with 
various  nonnative  plant  species  such  as 
Lantana  camara.  Waltberia  indica 
(uhaloa),  and  various  grass  species; 
grazing  and  trampling  by  feral  cattle; 
lack  of  adequate  pollination;  seed 
predation  by  rats,  mice  and,  potentially, 
nonnative  insects;  fire;  and  destruction 
by  off-road  vehicles  and  other  human 
disturbances.  Threats  to  S.  tomentosa  on 
Kahoolawe  include  habitat  degradation 
caused  by  competition  with  various 
nonnative  plant  species,  erosion,  and 
trampling  by  cats  and  seabirds  (Service 
1999;  59  FR  56333;  P.  Higashino,  pers. 
comm.,  2000). 

Solanum  incompletum  (Popolo  ku  mai) 

Solanum  incompletum,  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  yoimg  plant  parts  and  lower 
leaf  surfaces.  This  species  differs  from 
other  native  members  of  the  genus  by 
being  generally  prickly  and  having 
loosely  clustered  white  flowers,  curved 
anthers  about  2  mm  (0.08  in)  long,  and 
berries  1  to  2  cm  (0.4  to  0.8  in)  in 
diameter  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Solanum  incompletum 
was  known  from  Lanai,  scattered 
locations  on  Maui,  and  the  island  of 
Hawaii.  According  to  David  Symon 
(1999),  the  known  distribution  of  S. 
incompletum  also  extended  to  the 
islands  of  Kauai  and  Molokai.  Currently, 
S.  incompletum  is  only  known  from  the 
island  of  Hawaii  (HINHP  Database  2001; 
Service  1999;  59  FR  56333). 


Nothing  is  known  of  the  preferred 
habitat  of,  or  native  plant  species 
associated  with,  Solanum  incompletum 
on  the  island  of  Maui  (Service  1999;  59 
FR  56333;  R.  Hobdy,  pers.  comm.. 
2001),  and  nothing  is  known  of  the 
threats  to  Solanum  incompletum  on  the 
island  of  Maui  (Service  1999;  59  FR 
56333). 

Spermolepis  bawaiiensis  (NCN) 

Spermolepis  bawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves  are  dissected  into  narrow, 
lance-shaped  divisions.  Spermolepis 
bawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affoher  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  bawaiiensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Spermolepis  bawaiiensis 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  and  Hawaii.  Currently,  it 
is  extant  on  Kauai,  Oahu.  Molokai, 
Lanai,  Maui,  and  Hawaii.  On  Maui, 
there  are  five  known  occurrences  with 
hundreds  to  thousands  of  individuals 
on  State  (Lihau  section  of  West  Maui 
NAR  and  Kanaio  NAR)  and  privately 
owned  lands  within  the  West  Maui 
Mountains  Watershed  Partnership  in 
Puu  Hipa,  south  of  Kanaha  Stream, 
Olowalu,  and  Kanaio  (GDSI  2001; 
HINHP  Database  2001;  Service  1999;  59 
FR  56333;  Charles  Chimera,  USGS-BRD, 
pers.  comm.,  2000). 

Spermolepis  bawaiiensis  on  Maui  is 
known  from  shady  spots  in  Dodonaea 
viscosa  lowland  dry  shrubland  at 
elevations  between  221  and  742  m  (725 
and  2,434  ft)  and  containing  one  or 
more  of  the  following  associated  native 
species:  Diospyros  spp.;  Eragrostis 
variabilis;  Erythrina  sandwicensis; 
Gouania  billebrandii;  Heteropogon 
contortus;  Melantbera  lavarum; 
Myoporum  sandwicense;  Pleomele  spp.; 
Santalum  ellipticum;  SidafaUax;  or 
Wikstroeniia  spp.  (HINHP  Database 
2001;  Service  1999;  59  FR  56333;  C. 
Chimera,  pers.  comm.,  2000;  R.  Hobdy, 
pers.  comm.,  2001). 

The  primary  threats  to  Spermolepis 
bawaiiensis  on  Maui  are  habitat 
degradation  by  feral  goats,  pigs,  cattle, 
and  axis  deer;  competition  with  various 
nonnative  plants,  such  as  Lantana 
camara  and  Melinis  repens;  fire; 
erosion,  landslides,  and  rock  slides 


caused  by  natural  weathering,  which 
result  in  the  death  of  individual  plants 
as  well  as  habitat  destruction  (Service 
1999;  59  FR  56333). 

Tetramolopium  arenarium  (NCN) 

Tetramolopium  arenarium  is  a  short- 
lived perennial  and  an  upright, 
branched  shrub  in  the  sujiflower  fcunily 
(Asteraceae).  Alternate  leaves  are  lance- 
shaped,  hairy,  glandular,  and  gray- 
green.  This  species  is  separated  from 
other  species  of  the  genus  in  the 
Hawaiian  Islands  by  several  characters: 
Upright  habit;  number  of  heads  per 
flower  cluster;  presence  and  type  of 
glands  and  hairs;  size  of  male  ray 
flowers;  number  and  color  of  bisexual 
disk  flowers;  and  fruit  shape  and 
pubescence.  Three  infra-specific  taxa 
are  recognized:  Tetramolopium 
arenarium  ssp.  arenarium  var. 
arenarium  (from  Maui  and  Hawaii);  T. 
arenarium  ssp.  arenarium  var. 
confertum  (from  Hawaii);  and  T. 
arenarium  ssp.  laxum  (from  Maui). 
These  taxa  are  distinguished  by  a 
combination  of  characters. 
Tetramolopium  arenarium  ssp. 
arenarium  var.  confertum  and  T. 
arenarium  ssp.  laxum  have  not  been 
seen  the  late  1800s  (Lowrey  1999). 

Little  is  known  about  the  life  history 
of  Tetramolopium  arenarium.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Tetramolopium  arenarium  was 
historically  known  from  the  islands  of 
Maui  and  Hawaii.  The  species  was 
considered  extinct  until  T.  arenarium 
ssp.  arenarium  var.  arenarium  was 
recently  rediscovered  on  the  island  of 
Hawaii.  Both  subspecies  were  last  seen 
on  Maui  in  the  late  1800s  (GDSI  2001; 
HINHP  Database  2001;  Service  1996a; 
59  FR  10305). 

Nothing  is  known  about  the  preferred 
habitat  of  or  native  species  associated 
with  Tetramolopium  arenarium  on 
Maui  (Service  1996a;  59  FR  10305;  R. 
Hobdy,  pers.  comm.,  2001),  and  nothing 
is  known  of  the  threats  to 
Tetramolopium  arenarium  on  the  island 
of  Maui  (Service  1996a;  59  FR  10305)., 

Tetramolopium  remyi  (NCN) 

Tetramolopium  remyi,  a  short-lived 
perennial  member  of  the  sunflower 
family  (Asteraceae),  is  a  many  branched, 
decumbent  (reclining,  with  the  end 
ascending)  or  occasionally  erect  shrub 
up  to  about  38  cm  (15  in)  tall.  The 
stems,  leaves,  flower  bracts,  and  fruit 
are  covered  with  sticky  hairs. 
Tetramolopium  remyi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
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species  of  the  genus  are  known 
historically  from  Lanai.  but  both  have 
,  purplish  rather  than  yellow  disk  florets 
and  from  4  to  60  rather  than  one  flower 
head  per  branch  (Lowrey  1999). 

Tetramolopium  remyi  flowers 
between  April  and  Jalluary.  Field 
observations  suggest  that  the  popidation 
size  of  the  species  can  be  profoundly 
affected  by  variability  in  annual 
precipitation.  The  adult  plants  may 
succumb  to  prolonged  drought,  but 
apparently  there  is  a  seedbank  in  the 
soil  that  can  replenish  the  population 
during  favorable  conditions.  Such  seed 
banks  are  of  great  importance  for  arid- 
dwelling  plants  to  allow  populations  to 
persist  through  adverse  conditions. 
Success  in  greenhouse  cultivation  of 
these  plants  with  much  higher  water 
availability  implies  that,  although  these 
plants  are  drought-tolerant,  perhaps  the 
dry  conditions  in  which  they  currently 
exist  are  not  optimum.  Individual  plants 
are  probably  not  long-lived.  Pollination 
is  hypothesized  to  be  by  butterflies, 
bees,  or  flies.  Seed  dispersal  agents, 
specific  environmental  requirements, 
and  other  limiting  factors  of  this  species 
are  unknown  (Service  1995b;  56  FR 
47686). 

Historically,  the  species  was  known 
from  the  Lahaina  area  of  West  Maui  and 
Lanai.  Currently.  Tetramolopium  remyi 
is  known  from  two  occurrences  on 
Lanai.  It  was  last  seen  on  Maui  in  1944 
until  relocated  in  2001  by  Joel  Lau  of 
HINHP  on  State-owned  land  with  em 
unknown  number  of  plants  in  the  Kuia 
area  (GDSI  2001;  HlNHP  Database  2001; 
Service  1995b;  56  FR  47686). 

On  Maui,  Tetramolopium  remyi 
occurs  in  lowland  dry  shrubland  on  dry, 
exposed  ridges  or  flats  at  elevations 
between  52  and  550  m  (171  and  1.804 
ft).  Associated  plant  species  include 
Bidens  mauiensis,  Bidens  menziesii, 
Dodonaea  viscosa,  Eragrostis 
atropioides  (lovegrass).  Heteropogon 
contortus,  Lipocbaeta  heterophylla 
(NCN),  or  Waltberia  indica  (Service 
1995b;  56  FR  47686;  R.  Hobdy,  pers. 
comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Tetramolopium  remyi  on  the  island  of 
Maui  (Service  1995b;  56  FR  47686). 

Vigna  o-wabuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
pea  family  (Fabaceae).  is  a  slender, 
twining,  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  which  vary  in  shape  from 


round  to  linear.  This  species  differs 
from  others  in  the  genus  by  its  thin, 
yellowish  petals;  sparsely  hairy  calyx; 
and  thin  pods,  which  may  or  may  not 
be  slightly  inflated  (Geesink  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Vigna  o-wabuensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically.  Vigna  o-wabuensis  was 
known  from  Niihau,  Oahu,  East  Maui  in 
Makawao,  Waiakoa,  and  Haleakala,  and 
at  an  luispecified  site  on  West  Maui. 
Ciurently,  V.  o-wahuensis  is  known 
fivm  the  islands  of  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii.  On  the 
State-owned  island  of  Kahoolawe,  there 
is  one  occurrence  with  an  unknown 
number  of  individuals  in  the  Makaalae/ 
Lua  Kealialalo  area.  On  Maui,  there  is  a 
single  occurrence  of  at  least  one 
individual  on  State-owned  land  at 
Kamanamana  (GDSI  2001;  HINHP 
Database  2001;  Service  1999;  59  FR 
56333;  C.  Chimera,  pers.  comm.,  2000). 

On  Kahoolawe  and  Maui,  Vigna  o- 
wabuensis  occurs  in  dry  to  mesic 
grassland  and  shrubland  at  elevations 
between  0  and  50  m  (0  and  164  ft)  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Cbamaesyce 
spp.;  Chenopodium  spp.;  or  SidafaUax 
(HINHP  Database  2001;  Service  1999;  59 
FR  56333;  R.  Hobdy,  pers.  conun., 
2001). 

The  primary  threats  to  Vigna  o- 
wabuensis  on  Kahoolawe  are 
competition  with  various  nonnative 
plant  species,  fire,  a  risk  of  extinction 
caused  by  random  environmental 
events,  and  reduced  reproductive  vigor 
caused  by  the  small  number  of  existing 
occurrences  and  individuals.  The 
primary  threats  to  this  species  on  Maui 
are  competition  with  the  nonnative 
plant  species  Cenchrus  ciliaris 
(buffelgrass)  and  Lantana  camara,  and 
herbivory  by  axis  deer  and  goats 
(Service  1999;  59  FR  56333). 

Zantboxylum  bawaiiense  (Ae) 

Zantboxylum  bawaiiense,  a  long-lived 
perennial,  is  a  medium-sized  tree  with 
pale  to  dark  gray  bark  and  lemon- 
scented  leaves  in  the  rue  family 
(Rutaceae).  Zantboxylum  bawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characters:  Three  leaflets  all  of  similar 
size,  one  joint  on  the  lateral'leaf  stalk, 


and  sickle-shaped  fruits  with  a  rounded 
tip  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Zantboxylum  bawaiiense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1996a;  59  FR  10305). 

Historically,  Zantboxylum  bawaiiense. 
was  known  from  the  islands  of  Kauai. 
Molokai,  Lanai,  Hawaii,  and  the 
southern  and  southwestern  slopes  of 
Haleakala  on  Maui.  Ciurently,  Z. 
bawaiiense  is  extant  on  the  islands  of 
Kauai.  Molokai,  Maui,  and  Hawaii.  This 
species  is  found  on  Maui  in  9 
occurrences  with  a  total  of  1 1 
individuals  on  private  and  State 
(Makawao  Forest  Reserve  and  DHHL) 
lands  at  Kahakapao,  and  in  the  Hana 
District,  north  and  south  of  the  Jeep 
Trail  and  north  of  the  Kula  Pipeline 
(GDSI  2001;  HINHP  Database  2001; 
Service  1996a;  59  FR  10305). 

Zantboxylum  bawaiiense  on  Maui  is 
reported  from  open  lowland  dr>'  or 
mesic  Nestegis  sandwicensis-Pleomele 
auwabiensis  forests.  Acacia  koa- 
Pleomele  auwabiensis  forest,  or 
montane  dry  forest  at  elevations 
between  869  and  1,540  m  (2,852  and 
5,051  ft)  and  containing  one  or  more  of 
the  following  associated  native  species: 
Alectryon  macrococcus;  Alpbitonia 
ponderosa;  Cbarpentiera  spp.; 
Diospyros  sandwicensis;  Dodonaea 
viscosa;  Melicope  spp.;  Metrosideros 
polymorpba;  Myrsine  lanaiensis; 
Osteomeles  antbyllidifolia;  Pisonia  spp. 
(papala  kepau);  Santalum  ellipticum; 
Sopbora  cbrysopbylla;  Streblus 
pendulinus;  or  Xylosma  bawaiiense 
(HINHP  Database  2001;  Service  1996a; 
59  FR  10305;  R.  Hobdy,  pers.  comm.. 
2001). 

The  threats  to  Zantboxylum 
bawaiiense  on  Maui  include  browsing, 
grazing,  and  trampling  by  feral  goats 
and  cattle;  competition  with  the 
nonnative  plant  species.  Lantana 
camara,  Melia  azedaracb  (chinaberry) 
and  Pennisetum  clandestinum;  fire; 
hiunan  distiubance;  risk  of  extinction 
from  natiually  occiuring  events;  and 
reduced  reproductive  vigor  caused  by 
the  small  number  of  populations 
(Service  1996a;  59  FR  10305). 

A  summary  of  occurrences  and  land 
ownership  for  the  70  plant  species 
reported  from  the  islands  of  Maui  and 
Kahoolawe  is  given  in  Table  2. 


25958  Federal  Register/ Vol.  68.  No.  93 /Wednesday,  May  14,  2003 /Rules  and  Regulations 


Table  2.— Summary  of  Existing  Occurrences  and  Und  Ownership  for  70  Species  Reported  From  Maui  and 

Kahoolawe 


Species 


Acaena  exigua  

Adenophorus  periens .-. 

Alectryon  macrococcus 

Argyroxiphium  sandwicense  ssp.  macrocephalum  . 

Asplenium  fragile  var.  insulare  

Bidens  micrantha  ssp.  kalealaha 

Bonamia  menziesii 

Brighamia  rockii _ 

Cenchrus  agrimonioides 

Centaurium  sebaeoides 

Clermonlia  llndseyana  

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontla  peleana 

Clermontia  samuelii  

Colubrina  oppositifolia  ; 

Ctenitis  squamigera  , 

Cyanea  copelandii  ssp.  haleakalaensis  

Cyanea  glabra  

Cyanea  grimesiana  ssp.  grimesiana 

Cyanea  hamatiflora  ssp.  hamatiflora 

Cyanea  lobata 

Cyanea  mceldowneyi 

Cyrtandra  munrol 

Delissea  undulata  

Diellia  erecta 

Dipiazium  molokaiense 

Dubautia  plantaginea  ssp.  humilis 

Flueggea  neowawraea  

Geranium  arboreum 

Geranium  multiflorum  

Gouania  vitifolia  .7 

Hedyotis  coriacea  

Hedyotis  mannii 

Hesperomannia  arborescens 

Hesperomannia  arbuscula 

Hibiscus  brackenridgel 

Ischaemum  byrone 

Isodendrion  pyhfolium 

Kanaloa  kahoolawensis 

Lipochaeta  kamolensis  

Lysimachia  lydgatei  

Mahscus  pennatiformis 

Melicope  adscendens 

Melicope  balloui 

Melicope  knudsenii 

Melicope  mucronulata 

Melicope  ovalis  

Neraudia  sericea 

Nototrichium  humile  

Peucedanum  sarxiwicense  .....'. 

Phlegmariurus  mannii 

Phyllostegia  mannii 

Phyllostegia  mollis  

Phyllostegia  parviflora 

Plantago  princeps  

Platanthera  hokxhila  

Pteris  lidgatei  

Remya  mauiensis 

Sanicula  purpurea 

Schiedea  haleakalensis 

Schiedea  hookeri 

Schiedea  nuttallii 

Sesbania  tomentosa 

Solanum  incompletum 

Spermolepis  hawaiiensis  , 

Tetramolopium  arenarium 

Tetramolopium  capillare  

Tetramok>pium  remyi 

Vigna  o-wahuensis  


Number  of 

current 
occurrences 


0 
0 
13 
7 
2 
.  4 
6 
0 
1 
3 
2 
1 
0 
7 
1 

12 
5 
1 
2 
9 
5 
11 
5 
0 
5 
4 
2 
4 
12 
13 
0 
1 
1 
4 
8 
5 
6 
0 
1 
1 
4 
2 
16 
3 
4 
1 
2 
5 
0 
3 
7 
0 
1 
0 
8 
5 
2 
5 
7 
2 
0 
0 
6 
0 
5 
0 
5 
1 


Land  ownership 


Federal 


X* 
X* 
X* 


X* 
X* 


X* 


X* 


X* 
X" 


state 


X 
X 


X 
X 
X 


X 
X 


X 
X 


X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 


Private 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 


X 

..„.. 

X 
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Table  2.— Summary  of  Existing  Occurrences  and  Land  Ownership  for  70  Species  Reported  From  Maui  and 

Kahoolawe— Continued 


1                                            species 

Number  of 

cument 
occun-ences 

Land  ownership 

Federal 

State 

Private 

Zanthoxylum  hawaiiense  

9 

X 

X 

'  Haleakala  National  Parle  Lands. 

"  Kanaio  Army  National  Guard  Lands. 


Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
r^ort  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Dociunent  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  dociunent,  Alectryon 
macrococcus  (as  Alectryon 
macrococcum  var.  macrococcum  and 
Alectryon  mahoe),  Bonamia  menziesii, 
Brighamia  rockii,  Clermontia 
lindseyana,  Colubrina  oppositifolia, 
Cyanea  glabra  (as  Cyanea  scabra  var. 
variabilis),  Cyanea  lobata  (as  Cyanea 
baldwinii],  Cyanea  mceldowneyi, 
Flueggea  neowawraea  (as  Drypetes 
pbyllanthoides).  Geranium  arboreum. 
Geranium  multiflorum  (as  Geranium 
multiflorum  var.  multiflorum,  var. 
ovatifolium,  and  var.  superbum), 
Hedyotis  mannii  (as  Hedyotis  thyrsoidea 
VQT.  thyrsoidea),  Hesperomannia 
arborescens  (as  Hesperomannia 
arborescens  var.  bushiana  and  var. 
swezeyi),  Hesperomannia  arbuscula. 
Hibiscus  brackenridgel  (as  Hibiscus 
brackenridgel  var.  brackenridgel,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Ischaemum  byrone,  Melicope  balloui  (as 
Pelea  balloui),  Melicope  knudsenii  (as 
Pelea  multi flora),  Melicope  ovalis  (as 
Pelea  ovalis),  Neraudia  sericea  (as 
Neraudia  kahoolawensis),  Nototrichium 
humile,  Peucedanum  sandwicense  (as 
Peucedanum  kauaiense),  Phyllostegia 
mollis,  Plantago  princeps  (as  Plantago 
princeps  var.  elata,  var.  laxiflora,  var. 


princeps),  Remya  mauiensis,  Sesbania 
tomentosa  (as  Sesbania  hobdyi  and 
Sesbania  tomentosa  var.  tomentosa), 
.  Vigna  o-wahuensis  (as  Vigna 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Zanthoxylum 
hawaiiense  (as  Zanthoxylum  hawaiiense 
var.  citriodora),  were  considered  to  be 
endangered;  Cyrtandra  munroi,  Diellia 
erecta,  and  Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
hawaiiense  and  var.  velutinqsum)  were 
considered  to  be  threatened;  and 
Asplenium  fragile  var.  insulare  (as 
Asplenium  fragile),  Bidens  micrantha 
ssp.  kalealaha  (as  Bidens  distans  and 
Bidens  micrantha  ssp.  kalealaha), 
Ctenitis  squamigera,  Dipiazium 
molokaiense,  Gouania  vitifolia, 
Hedyotis  coriacea,  Isodendrion 
pyrifolium,  Melicope  knudsenii  (as 
Pelea  knudsenii  and  Pelea  tomentosa), 
Melicope  mucronulata  (as  Pelea 
mucronulata),  Phlegmariurus  mannii 
(as  Lycopodium  mannii),  Plantago 
princeps  (as  Plantago  princeps  *ar. 
acaulis  var.  denticulata,  and  var. 
queleniana),  Pteris  lidgatei, 
Tetramolopium  arenarium  (as 
Tetramolopium  arenarium  var. 
arenarium,  var.  confertum,  and  var. 
dentatum),  Tetramolopium  capillare, 
and  Tetramolopium  remyi  were 
considered  extinct.  On  July  1, 1975,  we 
published  a  notice  in  the  Federal 
Register  (40  PR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  gave  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16, 1976,  we  published 


a  proposed  rule  in  the  Federal  Register 

(41  FTl  24523)  to  determine  endangered 
status  piu^uant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
taxa,  including  all  of  the  above  taxa 
except  Cyanea  glabra  and  Cyrtandra 
munroi;  additionally,  Argyroxiphium 
sandwicense  ssp.  macrocephalum  (as 
Argyroxiphium  macrocephalum) 
appeared  in  the  1976  proposed  rule  as 
endangered.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94— 
51  and  the  July  1, 1975,  Federal 
Register  publication  (40  FR  27823). 

General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  A  1-year  grace 
period  was  given  to  proposals  already 
over  two  years  old.  On  December  10, 
1979,  we  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  four  other  proposals 
that  had  expired.  We  published  updated 
Notices  of  Review  for  plants  on 
December  15,  1980  (45  FR  82479), 
September  27,  1985  (50  FR  39525), 
February  21, 1990  (55  FR  6183), 
September  30,  1993  (58  FR  51144),  and 
February  28,  1996  (61  FR  7596).  We 
listed  the  70  species  as  endangered  or 
threatened  between  1991  and  1999.  A 
summary  of  the  listing  actions  can  be 
found  in  Table  3(a). 


Table  3(a).— Summary  of  Listing  Actions  for  70  Plant  Species  From  Maui  and  Kahoolawe 


Species 


Acaena  exigua 

Adenophorus  periens 

Alectryon  macrococcus  

Argyroxiphium  sandwkxnse  ssp.  macrocephalum 

Asplenium  fragile  var.  insulare 

Bidens  micrantha  ssp.  kalealaha 

Bonamia  menziesii 


Federal 
status 


Proposed  listing  rule 


Date 


05/24/91 
09/14/93 
05/24/91 
05/24/91 
06/24/93 
05/24/91 
09/14/93 


Federal 
Register 


56  FR 
58  FR 
56  FR 
56  FR 
58  FR 
56  FR 
58  FR 


23842 
48012 
23842 
23842 
34231 
23842 
48012 


Final  listing  rule 


Date 


05/15/92 
11/10/94 
05/15/92 
05/15/92 
09/09/94 
05/15/92 
11/10/94 


Federal 
Register 


57  FR 
59  FR 
57  FR 
57  FR 
59  FR 
57  FR 
59  FR 


20772 
56333 
20772 
20772 
49025 
20772 
56333 
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TABLE  3(a).— Summary  of  Listing  Actions  for  70  Plant  Species  From  Maui  and  Kahoolawe— Continued 


Species 


Brighamia  rockil 

Cenchrus  agrimonioides 

Centaurium  sebaeoides  

Clermontia  lindseyana 

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontia  peleana  

Clermontia  samuelll 

Colubrina  opposltlfolia 

Ctenltis  squamlgera 

Cyanea  copelandll  ssp.  haleakalaensis 

Cyanea  glabra 

Cyanea  gnmesiana  ssp.  grimesiana  .... 

Cyanea  hamatHlora  ssp.  hamatlflora  ... 

Cyanea  lobaia  

Cyanea  mceldowneyi 

Cyrtandra  munroi 

Delissea  undulata 

DieHIa  erecta 

Diplazium  molokalense  

Dubautia  plantaglnea  ssp.  humilis  

Flueggea  neowawraea 

Geranium  arboreum  

Geranium  multiftorum 

Gouania  vltlfolla  .: , 

Hedyotis  conacea 

Hedyotis  mannii s 

Hesperomannia  arborescens  

Hesperomannia  arbuscula  

Hibiscus  brackenrldgei 

Ischaemum  byrone 

Isodendrlon  pyrlfollum  

Kanaloa  kahoolawensis 

LIpochaeta  kamolensis 

Lysimachia  lydgatel 

Mahscus  pennatiformis  

Mellcope  adscendens 

Melicope  balloul 

Mellcope  knudsenii 

Mellcope  mucronulata  

Mellcope  ovalls 

Neraudia  serlcea  

Nototrlchlum  humlle 

Peucedanum  sandwicense  

Phlegmarturus  mannll 

Phyllostegia  mannii  

Phyllostegia  mollis 

Phyllostegia  parvlflora  

Plantago  princeps 

Platanthera  holochila 

Pteris  lldgatei 

Remya  mauiensis 

Sanicula  purpurea  

Schledea  haleakalensis 

Schledea  hookeri 

Schledea  nuttallii 

Sesbania  tomentosa 

Solanum  incompletum 

Spermolepis  hawaliensis 

Tetramolopium  arenahum  

Tetramolopium  caplllare 

Tetramolopium  remyi 

Vigna  o-wahuensis 

Zanthoxylum  hawaiiense 

Key: 

E=  Endangered. 
T=  Threatened. 


Federal 
status 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 
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Proposed  listing  rule 


Date 


09/20/91 

10/02/95 

09/28/90 

12/17/92 

05/24/91 

12/17/92 

05/15/97 

12/17/92 

06/24/93 

05/15/97 

05/15/97 

10/02/95 

05/15/97 

05/24/91 

05/24/91 

05/24/91 

06/27/94 

09/14/93 

06/24/93 

05/15/97 

09/14/93 

01/23/91 

05/24/91 

12/14/92 

05/24/91 

09/20/91 

10/14/92 

09/28/90 

09/14/93 

12/17/92 

12/17/92 

05/15/97 

05/24/91 

05/24/91 

09/14/93 

05/1 1/93 

05/11/93 

10/30/91 

05/24/91 

05/11/93 

09/14/93 

10/02/95 

10/30/91 

05/24/91 

09/20/91 

09/28/90 

10/02/95 

09/14/93 

10/02/95 

06/24/93  j 

10/02/89  I 

10/02/95  I 

05/24/91 

10/02/95 

10/02/95 

09/14/93 

09/14/93 

09/14/93 

12/17/92 

03/25/93 

09/17/90 

09/14/93 

12/17/92 


Federal 
Register 


Final  listing  rule 


56  FR  47718 
60  FR  51417 

55  FR  39664 

57  FR  59951 

56  FR  23842 

57  FR  59951 
62  FR  26757 

57  FR  59951 

58  FR  34231 
62  FR  26757 
62  FR  26757 
60  FR  51417 
62  FR  26757 
56  FR  23842 
56  FR  23842 
56  FR  23842 

59  FR  32946 
58  FR  48012 
58  FR  34231 
62  FR  26757 
58  FR  48012 
56  FR  2490 

56  FR  23842 

57  FR  39066 
56  FR  23842 

56  FR  47718 

57  FR  47028 

55  FR  39664 

58  FR  48012 
57  FR  59951 

57  FR  59951 
62  FR  26757 

56  FR  23842 
56  FR  23842 

58  FR  48012 
58  FR  18073 
58  FR  18073 
56  FR  5562 
56  FR  23842 
58  FR  18073 
58  FR  48012 

60  FR  51398 
56  FR  5562 
56  FR  23842 
56  FR  47718 

55  FR  39664 
60  FR  51417 
58  FR  48012 
60  FR  51417 
58  FR  34231 

54  FR  40447 
60  FR  51417 

56  FR  23842 
60  FR  51417 
60  FR  51417 
58  FR  48012 
58  FR  48012 
58  FR  48012 

57  FR  59951 

58  FR  16164 

55  FR  38236 
58  FR  48012 
57  FR  59951 


Date 


10/08/92 

10/10/96 

10/29/91 

03/04/94 

05/15/92 

03/04/94 

09/03/99 

03/04/94 

09/09/94 

09/03/99 

09/03/99 

10/10/96 

09/03/99 

05/15/92 

05/15/92 

05/15/92 

10/10/96 

11/10/94 

09/09/94 

09/03/99 

11/10/94 

05/13/92 

05/15/92 

06/27/94 

05/15/92 

10/08/92 

03/28/94 

10/29/91 

11/10/94 

03/04/94 

03/04/94 

09/03/99 

05/15/92 

05/15/92 

11/10/94 

12/05/94 

12/05/94 

02/25/94 

05/15/92 

12/05/94 

11/10/94 

10/10/96 

02/25/94 

05/15/92 

10/08/92 

10/29/91 

10/10/96 

11/10/94 

10/10/96 

09/09/94 

01/14/91 

10/10/96 

05/15/92 

10/10/96 

10/10/96 

11/10/94 

11/10/94 

11/10/94 

03/04/94 

09/30/94 

09/20/91 

11/10/94 

03/04/94 


Federal 
Register 


57  FR  46325 
61  FR  53108 

56  FR  55770 
59  FR  10305 

57  FR  20772 
59  FR  10305 
64  FR  48307 
59  FR  10305 
59  FR  49025 
64  FR  48307 
64  FR  48307 
61  FR  53108 
64  FR  48307 
57  FR  20772 
57  FR  20772 
57  FR  20772 
61  FR  53124 
59  FR  56333 
59  FR  49025 
64  FR  48307 
59  FR  56333 
57  FR  20589 
57  FR  20772 
59  FR  32932 
57  FR  20772 
57  FR  46325 
59  FR  14482 

56  FR  55770 
59  FR  56333 
59  FR  10305 
59  FR  10305 
64  FR  48307 

57  FR  20772 
57  FR  20772 
59  FR  56333 
59  FR  62346 
59  FR  62346 
59  FR  09304 
57  FR  20772 
59  FR  62346 
59  FR  56333 
61  FR  53089 
59  FR  09304 
57  FR  20772 
57  FR  46325 
56  FR  55770 
61  FR  53108 
59  FR  56333 
61  FR  53108 
59  FR  49025 

56  FR  1450 
61  FR  53108 

57  FR  20772 
61  FR  53108 
61  FR  53108 
59  FR  56333 
59  FR  56333 
59  FR  56333 
59  FR  10305 
59  FR  49860 
56  FR  47686 
59  FR  56333 
59  FR  10305 
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At  the  time  each  plant  was  listed,  we 
foimd  that  designation  of  critical  habitat 
was  prudent  for  six  of  these  plants 
[Clermontia  samuelii,  Cyanea 
copelandii  ssp.  haleakalaensis,  Cyanea 
glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis) 
and  not  prudent  for  the  other  64  plants 
because  it  would  not  benefit  the  plant 
or  would  increase  the  degree  of  threat  to 
the  species.  The  not  prudent 
determinations  for  these  species,  along 
with  others,  were  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  2  F.  Supp.  2d  1280  (D.  Haw. 
1998).  On  March  9, 1998,  the  United 
States  District  Court  for  the  District  of 
Hawaii  directed  us  to  review  the 
prudency  findings  for  245  listed  plant 
species  in  Hawaii,  including  64  of  the 
70  listed  species  reported  from  Maui. 
Among  other  things,  the  court  held  that 
in  most  cases  we  did  not  sufficiently 
demonstrate  that  the  species  are 
threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  [id.  at  1283-85). 

Regarding  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
consultation  requirement  of  the  Act,  the 
court  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  [id.  at 
1286-88).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  court 
held  that,  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  court 
stated  that  the  designation  of  critical 
habitat  educates  the  public,  State,  and 
local  governments  and  affords  them  an 
opportunity  to  participate  in  the 
designation  [id.  at  1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public,  State, 
*id  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  com!  found 
that  there  may  be  Federal  activity  on 
private  property  in  the  futiu"e,  even 
though  no  such  activity  may  be 


occiuring  there  at  the  present  (id.  at 
1285-88). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  nondesignations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
nondesignations  for  the  remaining  145 
species  by  April  30,  2002  [Conservation 
Council  for  Hawaii  v.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw.  1998)). 

At  the  time  we  listed  Clermontia 
samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Dubautia 
plantaginea  ssp.  humilis,  and  Kanaloa 
kahoolawensis  (64  FR  48307),  we  found 
that  designation  of  critical  habitat  was 
prudent  and  stated  that  we  would 
develop  critical  habitat  designations  for 
these  six  taxa,  along  with  foin  others,  by 
the  time  we  completed  designations  for 
the  245  Hawaiian  plant  species.  This 
timetable  was  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  Civ.  No.  99-00283  HG  (D.  Haw. 
Aug.  19,  1999,  Feb.  16,  2000,  and  March 
28,  2000).  The  court  agreed  that  it  was 
reasonable  for  us  to  integrate  these  10 
Maui  Nui  (Maui,  Lanai,  Molokai,  and 
Kahoolawe)  plant  taxa  into  the  schedule 
established  for  designating  critical 
habitat  for  the  other  245  Hawaiian 
plants,  but  ordered  us  to  publish 
proposed  critical  habitat  designations 
for  the  10  Maui  Nui  species  by 
November  30,  2000,  and  to  publish  final 
critical  habitat  designations  by 
November  30,  2001. 

On  November  30,  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  ouj 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24, 1999  (64  FR  14209). 
We  received  more  thMi  100  responses 
from  individuals,  non-profit 
organizations,  the  State  Division  of 
Forestry  and  Wildlife  (DOFAW),  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense- Army,  Navy,  Air 
Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  would  ctuse 
economic  hardship,  discourage 
cooperative  projects,  polarize 
relationships  with  hunters,  or       ^ 


potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants; 
educate  the  public  and  State 
government;  and  protect  partnerships 
with  landowners  and  build  trust. 

On  December  29, 1999,  we  provided 
information  to  landowners  on  the 
islands  of  Maui  and  Kahoolawe, 
regarding  our  requirement  to  designate 
critical  habitat  for  70  plant  species.  This 
information  included  a  copy  of  the 
November  30, 1998,  Federal  Register 
notice,  a  map  showing  the  general 
locations  of  the  species  that  may  be  on 
his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  held  two  open 
houses  on  the  island  of  Maui,  at  the 
Lahaina  Civic  Center  and  the  Wailuku 
Community  Center  on  January  1 1  and 
12,  2000,  respectively,  to  meet  with 
local  landowners  and  other  interested 
members  of  the  public.  A  total  of  30 
people  attended  the  two  open  houses.  In 
addition,  we  met  with  Maui  County 
DOFAW  staff  to  discuss  their 
management  activities  on  Maui. 

On  December  18,  2000,  we  published 
the  second  of  the  court-ordered 
proposed  critical  habitat  designations  or 
nondesignations  for  61  Maui  and 
Kahoolawe  plants  (65  FR  79192).  The 
proposed  critical  habitat  designations 
for  Kauai  and  Niihau  plants  were 
published  on  November  7,  2000  {65  FR 
66808),  for  Molokai  plants  on  December 
29,  2000  (65  FR  83158),  and  for  Lanai 
plants  on  December  27,  2000  (65  FR 
82086).  All  of  these  proposed  rules  were 
sent  to  the  Federal  Register  by  or  on 
November  30,  2000,  as  required  by  the 
court  orders.  In  those  proposals  we 
proposed  that  critical  habitat  was 
prudent  for  61  species  [Alectryon 
macrococcus.  Arg\Toxiphium 
sandwicense  ssp.  macrocephalum, 
Adenophorus  periens,  Bidens  micrantha 
ssp.  kalealaha.  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi. 
Cyrtandra  munroi,  Delissea  undulata. 
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Diellia  erecta,  Diplazium  mohkaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea,  Geranium 
arboreum.  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifoUum,  Kanaloa 
kahoolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus 
pennatiformis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  knudsenii, 
Melicope  mucmtulata,  Melicope  ovalis, 
Neraudia  sericea,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  that  are  reported  from  Maui 
and/or  Kahoolawe,  as  well  as  Kauai, 
Niihau,  Molokai,  and  Lanai.  We 
proposed  that  critical  habitat  was  not 
prudent  for  one  species,  Acaena  exigua, 
a  species  reported  from  Maui  as  well  as 
Kauai,  because  it  had  not  been  seen 
recently  in  the  wild,  and  no  genetic 
material  of  this  species  was  known  to 
exist.  At  the  time  we  proposed  critical 
habitat  on  Maui,  critical  habitat  was  not 
proposed  for  four  species, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis,  because  they  were  found 
only  in  areas  on  Maui  that  did  not 
require  special  management 
considerations  or  protection  because 
they  were  already  protected  and 
managed  to  the  benefit  of  these  species, 
pursuant  to  16  U.S.C.  1532(5)(A)(i). 
(However,  a  recent  Federal  District 
Coiul  disagreed  with  this  interpretation 
of  the  definition  of  critical  habitat. 
Center  for  Biological  Diversity  v.  Norton, 
Civ.  No.  01-409  TUCDCB  (D.  Ariz.  Jan. 
13,  2003).  While  the  Service  still 
believes  our  interpretation  is  reasonable, 
we  have  not  excluded  areas  from  this 
critical  habitat  designation  based  on  16 
U.S.C.  1532(5)(a)(i).) 

On  December  18,  2000,  we  proposed 
designation  of  critical  habitat  on 
approximately  13,574  ha  (33,614  ac)  of 
land  on  the  island  of  Maui  and  207  ha 
(512  ac)  on  the  island  of  Kahoolawe. 
The  publication  of  the  proposed  rule 
opened  a  60-day  public  comment 
period,  which  closed  on  February  16, 
2001.  On  February  22,  2001,  we 
published  a  notice  (66  FR  11131) 
announcing  the  reopening  of  the 
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comment  period  until  April  2,  2001,  on 
the  proposal  to  designate  critical  habitat 
for  50  plants  from  Maui  and  Kahoolawe 
and  a  notice  of  a  public  hearing.  On 
March  20,  2001,  we  held  a  public 
hearing  at  the  Renaissance  Wailea  Beach 
Resort,  Maui. 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earthjustice 
(representing  the  plaintiffs  in  Hawaii 
Conservation  Council  v.  Babbitt)  to  the 
U.S.  District  Court  requesting  extension 
of  the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30,  2002),  Maui 
and  Kahoolawe  (August  23,  2002),  Lanai 
(September  16,  2002),  and  Molokai 
(October  16,  2002),  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 

On  April  3,  2002,  we  published  a 
revised  proposed  rule  for  70  listed  plant 
species  from  Maui  and  Kahoolawe  (67 
FR  15856).  Critical  habitat  for  61 
(Alectryon  macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare,  Bidens 
micrantha  ssp.  kalealaha,  Bonamia 
menziesii,  Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  mohkaiense,  Dubautia 
plantaginea  ssp.  humilis,  Flueggea 
neowawraea.  Geranium  arboreum. 
Geranium  multiflorum,  Gouania 
vitifolia,  Hedyotis  coriacea,  Hedyotis 
mannii,  Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifoUum,  Kanaloa 
kahoolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus 
pennatiformis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  knudsenii, 
Melicope  mucronulata,  Melicope  ovalis, 
Neraudia  sericea,  Nototrichium  bumile, 
Peucedanum  sandwicense, 
Phlegmariurus  mannii,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  of  the  70  plant  species  from 
the  islands  of  Maui  and  Kahoolawe  was 


proposed  on  approximately  51,208  ha 
(126,531  ac)  of  land  on  Maui,  and 
approximately  1,372  ha  (4,500  ac)  on 
Kahoolawe  (67  FR  15856).  We  proposed 
that  critical  habitat  was  prudent  for  six 
species  [Clermontia  peleana,  Gouania 
vitifolia,  Nototrichium  humile, 
Phyllostegia  parviflora,  Schiedea 
hookeri,  and  Tetramolopium  arenarium) 
for  which  a  prudency  finding  had  not 
been  made  previously.  Critical  habitat 
was  not  proposed  for  Adenophorus 
periens,  Clermontia  peleana,  Delissea 
undulata,  Phyllostegia  parviflora, 
Schiedea  hookeri,  Schiedea  nuttallii, 
Solanum  incompletum,  and 
Tetramolopium  arenarium  on  the 
islands  of  Maui  and  Kahoolawe  because 
these  plants  no  longer  occur  on  Maui  or 
Kahoolawe,  and  we  were  unable  to 
identify  habitat  which  was  essential  to 
their  conservation  on  these  islands. 
Critical  habitat  was  not  proposed  for 
Acaena  exigua,  a  species  reported  from 
Maui  as  well  as  Kauai  because  it  has  not 
been  seen  recently  in  the  wild  and  was 
not  known  to  be  in  storage  or  under 
propagation. 

Tne  publication  of  the  revised 
proposed  rule  opened  up  a  60-day 
public  comment  period,  which  closed 
on  Jime  3,  2002.  On  July  11,  2002,  we 
submitted  joint  stipulations  with 
Earthjustice  to  the  U.S.  District  Court 
requesting  extension  of  the  court  orders 
for  the  final  rules  to  designate  critical 
habitat  for  plants  from  Lanai  (December 
30,  2002),  Kauai  and  Niihau  (January  31, 
2003),  Molokai  (February  28,  2003), 
Maui  and  Kahoolawe  (April  18,  2003), 
Oahu  (April  30,  2003),  the  Northwestern 
Hawaiian  Islands  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
reviews  of  the  proposals,  address 
comments  received  during  the  public 
comment  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12,  2002.  On  August  26,  2002,  we 
published  a  notice  (67  FR  54764) 
announcing  a  public  hearing  and 
reopening  the  comment  period  until 
September  30,  2002.  On  August  27, 
2002,  September  12,  2002,  and 
September  26,  2002,  we  held  public 
meetings  at  the  Maui  Arts  and  Cultural 
Center,  Kahului,  Maui.  On  October  2, 
2002,  we  published  a  notice  (67  FR 
61845)  announcing  the  availability  of 
the  draft  economic  analysis  on  the 
proposed  critical  habitat  and  reopening 
the  public  comment  period  until 
November  2,  2002. 

We  determined  that  designation  of 
critical  habitat  for  the  multi-island 
species,  Acaena  exigua,  was  not 
prudent  on  February  27,  2003  (68  FR 


9116)  and  explained  why  we  believe 
critical  habitat  is  prudent  for  the 
following  45  multi-island  species  in 
other  published  final  critical  habitat 
rules:  Adenophorus  periens;  Alectryon 
macrococcus;  Bidens  micrantha  ssp. 
kalealaha;  Bonamia  menziesii; 
Bri^amia  rockii;  Cenchrus 
agrimonioides;  Centaurium  sebaeoides; 
Clermontia  oblongifolia  ssp.  mauiensis; 
Clermontia  samuelii;  Ctenitis 
squamigera;  Cyanea  copelandii  ssp. 
haleakalaensis;  Cyanea  glabra;  Cyanea 


grimesiana  ssp.  grimesiana;  Cyanea 
hamatiflora  ssp.  hamatiflora;  Cyanea 
lobata;  Cyrtandra  munroi;  Delissea 
undulata;  Diellia  erecta;  Diplazium 
mohkaiense;  Flueggea  neowawraea; 
Hedyotis  mannii;  Hesperomannia 
arborescens;  Hibiscus  brackenridgei; 
Ischaemum  byrone;  Isodendrion 
pyrifoUum;  Kanaloa  kahoolawensis; 
Mariscus  pennatiformis;  Melicope 
knudsenii;  Melicope  mucronulata; 
Neraudia  sericea;  Peucedanum 
sandwicense;  Phlegmariurus  mannii; 


Phyllostegia  mannii;  Phyllostegia  mollis; 
Phyllostegia  parvilfora;  Plantago 
princeps;  Platanthera  holochila;  Pteris 
lidgatei;  Schiedea  nuttallii;  Sesbania 
tomentosa;  Solanum  incompletum; 
Spermolepis  hawaiiensis; 
Tetramolopium  remyi;  Vigna  o- 
wahuensis;  and  Zanthoxylum 
hawaiiense  (64  FR  48307,  68  FR  1220, 
68  FR  9116,  68  FR  12982).  A  summary 
of  the  critical  habitat  actions  can  be 
found  in  Table  3(b). 


Table  3((b).— Summary  of  Previous  Critical  Habitat  Actions  for  70  Plant  Species  From  Maui  and  Kahoolawe 


Species 


Acaena  exigua 

Adenophorus  periens 


Alectryon  macrococcus . 


Brighamia  rockii 


Cenchrus  agrimonioides 


Centaurium  sebaeoides 


Clenvontia  lindseyana 


Argyroxiphium  sandwicense  ssp.  macrocephalum 

Asplenium  fragile  war.  insulare 

Bidens  micrantha  ssp.  kalealaha 

Bonamia  menziesii 


Proposed  critical  habitat 


Federal 
Register 


12/18/2000 
11/07/2000 
12/27/2000 
12/29/2000 
03/04/2002 
04/05/2002 
05/28/2002 
05/28/2002 
11/07/2000 
12/18/2000 
12/29/2000 
01/28/2002 
03/04/2002 
04/03/2002 
04/05/2002 
05/28/2002 
12/18/2000 
04/03/2002 
04/03/2002 
05/28/2002 
12/18/2000 
04/03/2002 
11/07/2000 
12/18/2000 
12/27/2000 
01/28/2002 
03/04/2002 
04/03/2002 
04/05/2002 
05/28/2002 
05/28/2002 
12/29/2000 
03/04/2002 
04/03/2002 
04/05/2002 
03/04/2002 
04/03/2002 
05/28/2002 
05/28/2002 
11/07/2000 
12/18/2000 
12/27/2000 
12/29/2000 
01/28/2002 
03/04/2002 
04/03/2002 
04/05/2002 
05/28/2002 
12/18/2000 
04/03/2002 
05/28/2002 


65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 


79192 

66808 

82086 

83158 

9806 

16492 

36968 

37108 

66808 

79192 

83158 

3940 

9806 

15856 

16492 

37108 

79192 

15856 

15856 

36968 

79192 

15856 

66808 

79192 

82086 

3940 

9806 

15856 

16492 

36968 

37108 

83158 

9806 

15856 

16492 

9806 

15856 

'36968 

37108 

66808 

79192 

82086 

83158 

3940 

9806 

15856 

16492 

37108 

79192 

15856 

36968 


Final  critical  habitat  prior  to 
putrfication  of  this  rule 


Date(s) 


NA 
02/27/03 
03/18/03 


Federal 
Register 


NA 

68  FR  9116 

68  FR  12982 


02/27/03  I  68  FR  9116 
03/18/03    68  fR  12982 


NA 

NA 

01/09/03 

02/27/03 
03/18/03 


03/18/03 


NA 


02/27/03 
03/18/03 


NA 


NA 

NA 

68  FR  1220 

68  FR  9116 
68  FR  12982 


68  FR  12982 


NA 


68  FR  9116 
68  FR  12982 


NA 
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Species 


Ctermontia  oblongifolia  ssp.  mauiensis 

Clermontia  peleana 

Clermontia  samuelii 

Cdubrina  oppositifolia 

Ctenitis  squamigera 


Cyansa  copelandii  ssp.  haleakalaensis 

Cyanea  glabra  

Cyanea  grimesiana  ssp.  grimesiana  .... 


Cyanea  hamatiflora  ssp.  hamatiflora 

Cyanea  lobata  

Cyanea  mcekkmneyi 

Cyrtandra  munroi 

Delissea  undulata 

Diellia  erecta 


Diplazium  molokaJense 


Dubautia  plantaginea  ssp.  huntilis  . 
Flueggea  neowawraea  


Proposed  critical  habitat 


Date(s) 


12/18/2000 
12/27/2000 
03/04/2002 
04/03/2002 
05/28/2002 
12/18/2000 
04/03/2002 
12/18/2000 
04/03/2002 
05/28/2002 
05/28/2002 
12/18/2000 
12/27/2000 
12/29/2000 
01/28/2002 
03/04/2002 
04/05/2002 
05/28/2002 
12/18/2000 
04/03/2002 
12/18/2000 
04/03/2002 
12/18/2000 
12/27/2000 
12/29/2000 
03/04/2002 
04/03/2002 
04/5/2002 
05/28/2002 
12/18/2002 
04/03/2002 
12/18/2000 
03/04/2002 
04/03/2002 
12/18/2000 
04/03/2002 
12/18/2000 
12/27/2000 
03/04/2002 
04/03/2002 
11/07/2000 
01/28/2002 
05/28/2002 
12/18/2000 
12/29/2000 
01/28/2002 
03/04/2002 
04/03/2002 
04/05/2002 
05/28/2002 
05/28/2002 
12/18/2000 
01/28/2002 
03/04/2002 
04/03/2002 
04/05/2002 
05/28/2002 
12/18/2000 
04/04/2002 
1 1/07/2000 
12/18/2000 
01/28/2002 
04/03/2002 
04/05/2002 
05/28/2002 
05/28/2002 


Federal 
Register 


65  FR  79192 
65  FR  82086 
67  FR  9806 
67  FR  15856 
67  FR  36968 
65  FR  79192 
67  FR  15856 
65  FR  79192 
67  FR  15856 
67  FR  36968 
67  FR  37108 
65  FR  79192 
65  FR  82086 
65  FR  83158 
67  FR  3940 
67  FR  9806 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
65  FR  79192 
67  FR  15856 
65  FR  79192 
65  FR  82086 
65  FR  83158 
67  FR  9806 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
65  FR  79192 
67  FR  9806 
67  FR  15856 
65  FR  79192 
67  FR  15856 
65  FR  79192 
65  FR  82086 
67  FR  9806 
67  FR  15856 
65  FR  66808 
67  FR  3940 
67  FR  36968 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  9806 
67  FR  15856 
67  FR  16492 
67  FR  36968 
67  FR  37108 
65  FR  79192 
67  FR  3940 
67  FR  9806 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
65  FR  66808 
65  FR  79192 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  36968 
67  FR  37108 


Final  critical  habitat  prior  to 
publication  of  this  rule 


Date(s) 


NA 


NA 
NA 

NA 


02/27/03 
03/18/03 


NA 

NA 

03/18/03 


NA 
NA 

NA 
NA 

02/27/03 


02/27/03 
03/18/03 


02/27/03 
03/18/03 


NA 

02/27/03 
03/18/03 


Federal 
Register 


NA 


NA 
NA 

NA 


68  FR  9116 
68  FR  12982 


NA 
NA 
68  FR  12982 


NA 
NA 

NA 
NA 

68  FR  9116 


68  FR  9116 
68  FR  12982 


68  FR  9116 
68  FR  12982 


NA 

68  FR  9116 
68  FR  12982 
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Table  3((b). — Summary  of  Previous  Critical  Habitat  Actions  for  70  Plant  Species  From  Maui  and 

Kahoolawe — Continued 


species 


Proposed  critical  habitat 

Final  critical  habitat  prior  to 

publication  of  this  rule 

Date(s) 

Federal 
Register 

Date(s) 

Federal 
Register 

12/18/2000 

65  FR  79192 

NA 

NA 

■  04/04/2002 

67  FR  15856 

12/18/2000 

65  FR  79192 

NA 

NA 

04/04/2002 

67  FR  15856 

04/03/2002 

67  FR  15856 

NA 

NA 

05/28/2002 

67  FR  36968 

05/28/2002 

67  FR  37108 

<■ 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

05/28/2002 

67  FR  36968 

05/28/2002 

67  FR  37108 

12/18/2000 

65  FR  79192 

NA 

NA 

12/27/2000 

65  FR  82086 

12/29/2000 

65  FR  83158 

03/04/2002 

67  FR  9806 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

12/18/2000 

65  FR  79192 

03/18/03 

68  FR  12982 

12/29/2000 

65  FR  83158 

03/04/2002 

67  FR  9806 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

05/28/2002 

67  FR  37108 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

05/28/2002 

67  FR  37108 

12/18/2000 

65  FR  791 92 

02/27/03 

68  FR  9116 

12/27/2000 

65  FR  82086 

03/18/03 

68  FR  12982 

03/04/2002 

67  FR  9806 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

i 

05/28/2002 

67  FR  36968 

05/28/2002 

67  FR  37108 

12/18/2000 

65  FR  79192 

02/27/03 

68  FR  9116 

12/29/2000 

65  FR  83157 

03/18/03 

68  FR  12982 

01/28/2002 

67  FR  3940 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

05/28/2002 

67  FR  36968 

01/28/2002     67  FR  3940 

03/18/03 

68  FR  12982 

03/04/2002  I  67  FR  9806 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

05/28/2002 

67  FR  36968 

05/28/2002 

67  FR  37108 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

12/18/2000 

65  FR  79192 

02/27/03 

68  FR  9116 

01/28/2002 

67  FR  3940 

04/03/2002 

67  FR  15856 

05/14/2002 

67  FR  34522 

05/28/2002 

67  FR  37108 

12/18/^000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

12/18/2000 

65  FR  79192 

NA 

NA 

04/03/2002 

67  FR  15856 

11/07/2000 

65  FR  66808 

02/27/03 

68  FR  9116 

12/18/2000 

65  FR  79192 

01/28/2002 

67  FR  3940 

04/03/2002 

67  FR  15856 

G^nium  arboreum .. 
Gfvanium  multiflonjm 
GOuania  vitifolia  

H^dyotis  coriacea  

Hedyotis  mannii 


Hesperomannia  arborescens . 


Hesperomannia  arbuscula 


Hibiscus  brackenridgei . 


Is  :haemun:i  bytone 


Isodendhon  pyrifolium . 


Kanaloa  kahoolawensis 
Upochaeta  kanmlensis  . 

Lysimachia  lydgatei  

Mariscus  pennatiformis  . 


Melicope  adscendens 

Melicope  balloui 

Melicope  knudsenii  .... 
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opGCIGS 


Nototrichium  humile 

Peucedanum  sandwicense 


Platanthera  holochila 


Melicope  mucronulata 

Melicope  ovalis 

Neraudia  sericea 


Proposed  critical  habitat 


Date(s) 


Phlegmariurus  mannii 
Phyllostegia  mannii .... 
Phyllostegia  mollis 

Phyllostegia  parviflora 
Plantago  princeps 


Pteris  lidgatei 

Remya  mauiensis 

Sanicula  purpurea  

Schiedea  haleakalensis 

Schiedea  hookeri 

Schiedea  nuttallii 

Sesbania  tomentosa 


12/18/2000 

12/29/2000 

04/03/2002 

04/05/2002 

12/18/2000 

04/03/2002 

12/18/2000 

12/29/2000 

03/04/2002 

04/03/2002 

04/05/2002 

04/03/2002 

05/28/2002 

11/07/2000 

12/18/2000 

12/29/2000 

01/28/2002 

04/03/2002 

04/05/2002 

05/28/2002 

12/18/2000 

04/03/2002 

04/03/2002 

04/05/2002 

12/18/2000 

04/03/2002 

04/05/2002 

05/28/2002 

05/28/2002 

1 1/07/2000 

12/18/2000 

12/29/2000 

01/28/2002 

04/03/2002 

04/05/2002 

05/28/2002 

11/07/2000 

12/18/2000 

12/29/2000 

01/28/2002 

04/03/2002 

04/05/2002 

05/28/2002 

12/18/2000 

04/03/2002 

04/05/2002 

05/28/2002 

12/18/2000 

04/03/2002 

12/18/2000 

04/03/2002 

05/28/2002 

12/18/2000 

04/03/2002 

05/28/2002 

12/29/2000 

04/05/2002 

11/07/2000 

12/18/2000 

12/29/2000 

01/28/2002 

03/04/2002 

04/03/2002 

04/05/2002 

05/14/2002 

05/28/2002 

05/28/2002 


Federal 
Register 


65  FR  79192 
65  FR  83158 
67  FR  15856 
67  FR  16492 
65  FR  79192 
67  FR  15856 
65  FR  79192 

65  FR  83158 
67  FR  9806 
67  FR  15856 
67  FR  16492 

66  FR  79192 

67  FR  37108 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
67  FR  15856 
67  FR  16492 
65  FR  79192 
67  FR  15856 
67  FR  16492 
67  FR  37108 
67  FR  37108 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
67  FR  16492 
67  FR  37108 
65  FR  79192 
67  FR  15856 
65  FR  79192 
67  FR  15856 
67  FR  37108 
65  FR  79192 
67  FR  15856 
67  FR  37108 
65  FR  83158 
67  FR  16492 
65  FR  66808 
65  FR  79192 
65  FR  83158 
67  FR  3940 
67  FR  9806 
67  FR  15856 
67  FR  16492 
67  FR  34522 
67  FR  36968 
67  FR  37108 


Final  critical  habitat  prior  to 
publication  of  this  rule 


Date(s) 


03/18/03 

NA 

03/18/03 


NA 

02/27/03 
03/18/03 


NA 
03/18/03 


NA 
02/27/03 
03/18/03 


02/27/03 


03/18/03 

NA 
NA 


NA 

NA 
03/18/03 

02/27/03 
03/18/03 


Federal 
Register 


68  FR  12982 

NA 

68  FR  12982 

NA 

68  FR  9116 
68  FR  12982 


NA 

68  FR  12982 


NA 

68  FR  9116 

68  FR  12982 


68  FR  9116 


68  FR  12982 

NA 
NA 


NA 

NA 

68  FR  12982 

68  FR  9116 
68  FR  12982 
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Table  3((b).— Summary  of  Previous  Critical  Habitat  Actions  for  70  Plant  Species  From  Maui  and 
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Proposed  critical  habitat 

Final  critical  habitat  prior  to 
publication  of  this  mie 

Species 

Date(s) 

Federal 
Register 

Date(s) 

Federal 
Register 

Spttniim  inmmnltitijm  

01/28/2002 

67  FR  3940 

03/18/03 

68  FR  12982 

04/05/2002 

67  FR  16492 

Spermolepis  hawaiiensis 

11/07/2000 

65  FR  66808 

02/27/03 

68  FR  9116 

12/18/2000 

65  FR  79192 

03/18/03 

68  FR  12982 

12/27/2000 

65  FR  82086 

• 

12/29/2000 

65  FR  83158 

* 

01/28/2002 
03/04/2002 

67  FR  3940 
67  FR  9806 

04/03/2002 

67  FR  15856 

¥• 

04/05/2002 

67  FR  16492 

05/28/2002 

67  FR  36968 

05/28/2002 

67  FR  37108 

T^tramolopium  arenarium 

05/28/2002 

67  FR  36968 

NA 

NA 

Tetramnlnnium  nartillare 

12/18/2000 

65  FR  79192 

NA 

NA 

. 

04/03/2002 

67  FR  15856 

T0tramnlnniiim  remvi  

12/27/2000 

65  FR  79192 

01/09/03 

68  FR  1220 

04/04/2002 

67  FR  15856 

03/04/2002 

67  FR  9806 

Vk 

gna  o-wahuensis 

12/18/2000 
12/27/2000 

65  FR  79192 
65  FR  82086 

02/27A)3 

68  FR  9116 

12/29/2000 

65  FR  83158 

01/28/2002 

67  FR  3940 

, 

03A)4/2002 

67  FR  9806 

> 

04/03/2002 
04/05/2002 
05/28/2002 

67  FR  15856 
67  FR  16492 
67  FR  36968 

— 

05/28/2002 

67  FR  37108 

Z  Jhff)Oxvluni  hawsiiense 

11/07/2000 

65  FR  66808 

02/27/03 

68  FR  9116 

12/18/2000 

65  FR  79192 

03/18/03 

68  FR  12982 

12/29/2000 

65  FR  83158 

01/28/2000 

67  FR  3940 

04/03/2002 

67  FR  15856 

04/05/2002 

67  FR  16492 

05/28/2002 

67  FR  36968 

• 

Summary  of  Comments  and 
Recommendations 

I  We  received  a  total  of  seven  oral  and 
2I779  written  comments  during  the 
three  comment  periods  on  the  revised 
proposal  published  on  April  3,  2002, 
and  the  draft  economic  analysis, 
including  the  public  hearing  held  on 
September  12,  2002,  and  the  public 
meetings  held  on  August  27,  2002  and 
September  26,  2002.  These  included 
responses  from  eight  State  offices,  four 
local  agencies,  and  39  private 
organizations  or  individuals.  Of  the 
wrritten  comments,  approximately  2,728 
letters  were  submitted  by  facsimile  or  by 
e-mail,  as  part  of  mailing  campaign,  all 
in  support  of  the  proposed  critical 
habitat  designations.  Of  the  other  51 
comments,  21  supported  the 
designation,  28  were  opposed  to  it,  and 
two  provided  information  or  declined  to 
oppose  or  support  the  designations.  We 
reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  for  the  Maui 
and  Kahoolawe  plants.  Similar 


comments  were  grouped  into  ten 
general  issues  relating  specifically  to  the 
proposed  critical  habitat  designations 
and  the  draft  economic  analysis  on  the 
proposed  designations.  These  are 
addressed  in  the  following  svmunary. 

Peer  Review 

In  accordance  with  oiu"  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  19  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  spgcies,  familiarity  with  the 
geographic  region  that  the  species 
occurs  in,  and  familiarity  vdth  the 
principles  of  conservation  biology.  We 
received  conunents  from  seven 
reviewers.  One  reviewer  expressed 
support  for  the  proposed  critical  habitat 
designations.  The  other  six  reviewers 
generally  supported  our  methodology 
and  conclusion,  but  none  expressed 
support  or  opposition  for  the  proposed 
critical  habitat  designations.  Comments 
received  from  the  peer  reviewers  are 


siunmarized  in  the  following  section 
and  were  considered  in  developing  the 
final  rule. 

Issue  1 :  Species-Specific  Biological 
Comments 

(1)  Comment:  A  peer  reviewer  noted 
that  unit  Maui  13  excludes  two  small 
DOFAW  exclosiues  and  an  unprotected 
area  containing  good  populations  of 
Geranium  arboreum.  Critical  habitat 
should  be  expanded  to  include  these 
popidations. 

Our  Response:  While  the  habitat 
noted  above  may  be  important  for  the 
recovery  of  the  species,  not  all  suitable 
habitat  (including  occupied)  is  essential 
to  the  conservation  of  the  species.  At  the 
time  we  proposed  critical  habitat  on 
Maui,  we  were  not  aware  of  these 
exclosures,  and  we  had  identified  and 
proposed  other  sites  that  (1)  contain  the 
primary  constituent  elements  that  are 
essential  to  the  conservation  of  the 
species,  (2)  are  within  the  species' 
historical  range,  and  (3)  accommodate 
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our  recovery  goals  of  8  to  10 
populations  for  Geranium  arboreum. 

(2)  Comment:  One  commentor  stated 
that  the  "best  scientific  data  available  at 
this  time"  does  not  support  the  areas 
being  proposed  for  Vigna  o-wahuensis 
on  Kahoolawe.  The  proposed  areas  for 
this  plant  are  based  on  a  single 
observation  at  each  of  two  different 
sites.  Repeated  surveys  in  these  areas  by 
plant  specialists  over  the  last  5  years 
have  yet  to  confirm  the  presence  of 
Vigna  at  these  sites.  However,  the  Navy 
commented  that  the  area  excluded  from 
critical  habitat  perhaps  merits 
reconsideration  because  Vigna  o- 
wahuensis  has  appeared  in  the  Lua 
Makika  area  on  Kahoolawe  that  was 
previously  the  subject  of  a  planned 
bum.  That  fact  supports  the  conclusion 
that  fire  apparently  does  not  adversely 
affect  the  constituent  elements  for 
Vigna. 

Our  Response:  We  have  reevaluated 
the  proposed  designation  of  critical 
habitat  for  Vigna  o-wahuensis  on 
Kahoolawe  in  response  to  additional 
information  received  during  the 
comment  periods.  Critical  habitat  was 
not  designated  for  Vigna  o-wahuensis 
on  Kahoolawe  because  there  is  some 
question  about  the  location  of  the  earlier 
observations  and  because  we  were  able 
to  locate  other  sites  that  (1)  contain  the 
primary  constituent  elements  that  are 
essential  to  the  conservation  of  the 
species,  (2)  are  within  the  species' 
historical  range,  and  (3)  accommodate 
our  recovery  goals  of  8  to  10 
populations. 

(3)  Comment:  One  peer  reviewer 
noted  that  reducing  the  amount  of 
designated  criticd  habitat  for  Hibiscus 
brackenridgei  on  West  Maui  and  Lanai, 
because  it  occurs  on  more  than  one 
island,  might  adversely  affect  the 
retention  of  the  genetic  diversity  needed 
for  recovery.  The  diversity  of  East 
versus  West  Maui  populations  will  not 
be  retained  if  unit  Maui  Dl  is  reduced 
or  removed.  The  Lanai  prostrate  form  of 
the  species  is  distinct  from  all  other 
populations  and  should  be  conserved  as 
a  distinct  recovery  unit. 

Our  Response:  We  have  retained  our 
proposed  designation  of  critical  habitat 
for  Hibiscus  brackenridgei  on  Maui  in 
this  final  rule.  Because  the  Lanai 
populations  are  not  considered  by 
taxonomists  to  be  a  distinct  subspecies, 
and  therefore  were  not  listed  as  such, 
we  cannot  consider  them  as  separate 
from  the  Maui  taxon.  However,  if  the 
taxonomy  is  revised  and  the  scientific 
community  approves  such  revision,  we 
will  consider  the  new  information  with 
regard  to  critical  habitat. 

(4)  Comment:  One  commenter  was 
concerned  that  Bidens  micrantha. 


Lipochaeta  kamolensis,  and  Sesbania 
tomentosa  might  hybridize  with  other 
members  of  their  families.  It  is  possible 
that  such  unnatiu-al  hybridization  could 
lead  to  further  endangerment  of  the 
species  while  inducing  the 
endangerment  of  other  species. 

Our  Response:  Hybridization  presents 
potential  problems  with  species 
recovery.  To  the  maximum  extent 
possible,  we  separated  critical  habitat  of 
species  that  potentially  had 
hybridization  potential.  In  addition, 
issues  of  hybridization  and  other 
technical  questions  will  be  addressed  in 
project  specific  recovery  planning 
actions. 

(5)  Comment:  In  the  case  of 
Phyllostegia  mollis,  it  appears  that  the 
Service  is  unsure  for  which  species  it  is 
designating  critical  habitat.  In  the  1998 
recovery  plan  for  this  species,  the 
Service  states,  "the  Maui  population 
may  be  separated  into  its  own  species." 
Critical  habitat  designation  cannot  be 
made  for  a  plant  or  animal  for  which  the 
science  is  so  scant  that  more  harm  may 
come  to  the  species  by  the  designation. 

Our  Response:  At  the  time  the 
recovery  plan  was  completed  for 
Phyllostegia  mollis,  the  Service 
acknowledged  that  the  Maui  population 
may  warrant  recognition  as  a  separate 
species,  based  on  a  personal 
communication  from  Joel  Lau,  a  botanist 
with  the  Hawaii  Natural  Heritage 
Program.  In  1999,  a  tsixonomic  revision 
of  the  species  was  published  by  Dr. 
Warren  L.  Wagner  in  which  the  Oahu 
populations  were  recognized  as 
Phyllostegia  mollis  and  the  Maui 
populations  were  assigned  to  P.  pilosa. 
Due  to  the  court-ordered  deadlines,  we 
are  required  to  publish  this  final  rule  to 
designate  critical  habitat  on  Maui  and 
Kahoolawe  before  we  can  prepare  and 
publish  a  notice  of  taxonomic  changes 
for  this  species.  We  plan  to  publish  a 
taxonomic  change  notice  for 
Phyllostegia  mollis  after  we  have 
published  the  final  critical  habitat 
designations  on  Maui  and  Kahoolawe. 
We  do  not  believe  that  the  designation 
of  critical  habitat  for  Phyllostegia  mollis 
will  entail  harm  to  the  species.  Federal 
agencies  are  required  to  consult  with  the 
Service  regarding  any  action  they  may 
fund,  authorize,  or  permit  that  may 
affect  a  listed  species  or  designated 
critical  habitat.  The  consultation 
process  results  in  conservation  benefits 
to  the  species,  not  in  harmful  actions  to 
the  species. 

(6)  Comment:  One  commenter 
expressed  concern  about  the  designation 
of  critical  habitat  for  Alectryon 
macrococcus  var.  auwahiensis  and 
Melicope  adscendens  on  Ulupalakua 
Ranch.  Forty  A.  m.  var.  auwahiensis 


trees  were  last  sighted  in  1910.  No  other 
populations  of  this  tree  were 
documented.  However,  the  Service 
recommends  that  four  new  populations 
be  established,  even  as  far  away  as 
Kaupo.  In  the  case  of  M.  adscendens, 
the  Service  stated  that  within  historic 
times,  this  species  has  apparently 
always  been  extremely  rare.  Restoring 
any  plant  or  animal  beyond  their 
historical  numbers  and  or  geographical 
distribution  is  not  the  intent  of  the  Act. 

Our  Response:  Alectryon 
macrococcus  var.  auwahiensis  trees 
were  reported  from  the  area  as  recently 
as  1990  and  1999.  However,  Ulupalakua 
Ranch  has  been  excluded  from  critical 
habitat  designation  under  section 
4(b)(2),  which  states  that  critical  habitat 
may  be  excluded  if  the  benefits  of  not 
designating  outweigh  the  benefits  of 
designating  critical  habitat.  We  were 
also  able  to  locate  other  sites  for  A.  m. 
var.  auwahiensis  that  (1)  contain  the 
primary  constituent  elements  that  are 
essential  to  the  conservation  of  the 
species,  (2)  are  within  the  species' 
historical  range,  and  (3)  accommodate 
OUT  recovery  goals  of  8  to  10 
populations. 

(7)  Comment:  One  peer  reviewer  and 
many  commenters  did  not  support  the 
Service's  conclusion  that  Acaena  exigua 
would  not  benefit  from  critical  habitat 
designation.  These  commenters  pointed 
out  that  the  fact  that  Acaena  has  not 
been  sighted  since  1999  (only  three 
years  ago)  does  not  justify  the  Service's 
refusal  to  protect  its  critical  habitat,  as 
it  is  common  for  biologists  in  Hawaii  to 
rediscover  plants  that  have  not  been 
seen  for  decades.  Some  also  felt  that  the 
decision  was  based  on  a  faulty 
interpretation  of  the  Act's  direction  to 
designate  critical  habitat  "to  the 
maximum  extent  prudent."  In  enacting 
this  language,  according  to  these 
commenters.  Congress  clearly  intended 
that  the  Service  would  designate  critical 
habitat  in  all  but  the  rare  instances  in 
which  designation  would  actually 
increase  threats  to  listed  species  from 
overcollecting  or  vandalism,  or 
otherwise  affirmatively  harm  the 
species.  The  Service  cannot  refuse  to 
designate  critical  habitat  merely  because 
it  cannot  come  up  with  examples  of 
how  critical  habitat  would  benefit  this 
species.  Absent  a  finding  that 
designation  would  actually  harm 
Acaena  exigua  in  some  concrete  way, 
the  Service  must  designate  its  critical 
habitat.  Fiuthermore,  if  the  Service 
believes  this  species  is  extinct,  it  must 
follow  the  procedxues  set  forth  in  the 
ESA  for  delisting  species.  As  long  as 
this  species  remains  on  the  endangered 
species  list,  the  Service  cannot  lawfully 
deny  it  the  habitat  protection  that 
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Congress  intended  that  all  listed  species 
enjoy. 

Our  Response:  We  continue  to  believe 
that  it  would  not  be  prudent  to 
designate  critical  habitat  for  Acaena 
exigua.  It  has  not  been  seen  in  the  wild 
since  March  2000  (Hank  Oppenheimer, 
Maui  Pineapple  Company  Limited,  pers. 
comm.,  2001;  Service  1997;  57  FR 
20772)  and  is  not  known  to  be  in  storage 
or  under  propagation.  Given  these 
circumstances,  we  have  determined  that 
designation  of  critical  habitat  for 
Acaena  exigua  is  not  prudent  because 
such  designation  would  not  be 
beneficial  to  the  species.  If  this  species 
is  rediscovered,  we  may  reconsider 
designating  critical  habitat  for  this 
species  as  new  information  becomes 
available.  See  16  U.S.C.  1532(5)(B);  50 
CFR  424.13(f). 

Issue  2:  Biological  Justification  and 
Methodology 

(8)  Comment:  One  peer  reviewer  was 
concerned  about  the  number  of 
populations  needed  for  recovery.  The 
expert  opinion  of  the  Hawaii  Pacific 
Plant  Recovery  Coordinating  Committee 
(HPPRCC)  is  that  10  to  20  viable 
populations  are  needed  for  recovery. 
How  did  the  Service  determine  that  8  to 
10  populations  were  all  that  should  be 
required?  While  8  to  10  populations 
may  be  sufficient  for  the  recovery  of 
long-lived  species,  it  may  be  insufficient 
for  ephemeral  annuals  or  certain  ferns 
or  species  with  unique  island  variants. 
The  target  number  of  populations 
should  be  revisited  on  a  species-by- 
species  basis.  Another  peer  reviewer 
commented  that  the  proposed  rule  was 
improved  by  the  use  of  targets  of  8  to 
10  populations  ranging  in  size  from  100 
to  500  mature  individuals,  unless 
information  that  is  more  specific  was 
available  (e.g.,  Argyroxiphium 
sandwicense  ssp.  macrocephalum). 
However,  these  targets  are  generally 
lower  than  those  used  by  the  HPPRCC 
and  should  be  considered  the  "low  end" 
of  what  is  needed  for  recovery. 

Our  Response:  In  defining  the 
procedures  used  to  delineate  essential 
habitat  areas  the  HPPRCC  agreed  that 
"the  minimum  target  for  each  species 
w^s  to  have  habitat  for  at  least  10 
potential  populations  for  each  species 
that  was  found  on  a  single  island  and 
have  habitat  for  at  least  5  potential 
populations  on  each  Jsland  for  species 
that  occurred  on  two  or  more  islands. 
The  maximum  number  of  target 
populations  was  set  at  20  potential 
populations."  However,  in  defining 
generalized  recovery  objectives  for 
Hawaiian  plants,  the  committee 
recommended  5-10  populations  for 
delisting.  The  Service  adopted  a 


relatively  conservative  8-10  viable 
populations  for  the  recovery  objectives 
for  each  species  in  the  recovery  plans. 
Establishing  and  conserving  8  tolO 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  virill  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1982 
and  1992  on  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1994;  Luijten 
et.  al.  2000;  Mangel  and  Tier  1994; 
Pimm  et.  al.  1998j  Stacey  and  Taper. 
1992).  We  conclude  that  designation  of 
adequate  suitable  habitat  for  8  to  10 
populations  as  critical  habitat  is 
essential  to  give  the  species  a  reasonable 
likelihood  of  long-term  survival  and 
recovery,  based  on  currently  available 
information. 

(9)  Comment:  Areas  that  are  excluded 
from  proposed  critical  habitat  should  be 
identified  and  mapped  in  the  proposed 
and  final  rule  to  allow  reviewers  to  fully 
evaluate  how  well  the  proposal  provides 
for  listed  species. 

Our  Response:  Although  we  have  not 
mapped  the  areas  excluded  from  critical 
habitat,  textual  descriptions  of  the  areas 
excluded  can  be  found  in  thesection 
titled  "Summary  of  Changes  from  the 
Revised  Proposed  Rule  and  Analysis  of 
Impacts  Under  Section  4(b)(2)." 

(10)  Comment:  One  peer  reviewer 
stated  that  the  Service  did  not  identify 
explicit  modeling  efforts  that  provide 
clear  guidance  for  Hawaiian  species.  If 
available,  these  models  should  be 
evaluated  and  included  in  the  Service's 
methodology  to  determine  future  critical 
habitat  designations.  Models  of  the 
population  dynamics  of  understory 
plants  in  tropical  forests,  focusing  on 
environmental  veiriation  caused  by 
natural  disturbance  and  plant-animal 
interactions,  do  exist. 

Our  Response:  The  lack  of  detailed 
scientific  data  on  the  life  history  of 
these  plant  species  meikes  it  impossible 
for  us  to  develop  a  robust  quantitative 
model  [e.g.,  population  viability 
analysis)  to  identify  the  optimal 
nuinber,  size,  and  location  of  critical 
habitat  units  to  achieve  recovery.  At  this 
time,  and  consistent  with  the  listing  of 
these  specif  and  their  recovery  plans, 
the  best  available  information  leads  us 
to  conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  survival  and 
recovery  of  these  plant  species. 
Therefore,  our  approach  employed  two 
widely  recognized  and  scientifically 
accepted  goals  for  promoting  viable 


populations  of  listed  species:  (1) 
Creation  or  maintenance  of  multiple 
populations  so  that  a  single  or  series  of 
catastrophic  events  cannot  destroy  the 
entire  listed  species,  and  (2)  increasing 
the  size  of  each  population  in  the 
respective  critical  habitat  imits  to  a  level 
where  the  threats  of  genetic, 
demographic,  and  normal 
environmental  uncertainties  are 
diminished.  In  addition,  we  used  a  CIS 
model  that  evaluated  known  current 
and  historic  range,  elevation,  rainfall, 
and  vegetation  imits  to  determine 
potential  habitat  for  each  species.  Using 
this  information  plus  information  from 
existing  historically  known  plant 
locations  and  advice  from  species 
experts,  we  modeled  the  potentially 
suitable  habitat  for  each  species.  The 
critical  habitat  designated  is  a  subset  of 
suitable  potential  habitat  that  was 
determined  to  be  essential  to  the 
conservation  of  each  species  (see  the 
"Methods"  section  for  more  detail). 

(11)  Comment:  One  peer  reviewer 
commented  that  fencing  and  control  of 
ungulates  is  critical  to  the  success  of  a 
plant  restoration  program.  One 
commenter  was  concerned  that  there  is 
a  lack  of  solid  scientific  evidence  on  the 
relationship  between  introduced 
ungulates  (in  particular,  cattle), 
nonnative  plants,  and  native 
ecosystems.  In  the  recovery  plan  for 
Lipochaeta  kamolensis,  the  Service 
appears  to  concur  that  more  research  on 
the  relationship  between  managed 
ungulates  and  native  plemts  needs  to  be 
examined.  In  the  Recovery  Plan  for  the 
Maui  Plant  Cluster,  the  Service  states,    ' 
"Portions  of  the  populations  should  be 
left  imfenced  until  the  effects  of 
protection  from  grazing  and  browsing 
are  fully  known."  Because  the  science 
on  how  to  best  protect  these  plants  is 
not  certain,  the  designation  of  critical 
habitat  may  have  a  negative,  rather  than 
positive  impact. 

Our  Response:  We  beKeve  that  it  is 
important  to  control  threats  to  the 
survival  and  recover^'  of  federally  listed 
species  and  have  received  numerous 
sources  of  information  demonstrating 
that  nonnative  ungulates  are  a  threat  to 
the  listed  plant  species  as  can  be  seen 
in  the  discussion  of  each  species' 
t)ackground  in  the  "Discussion  of  Plant 
Taxa"  and  "Analysis  of  Impacts  Under 
Section  4(b)(2):  Other  Impacts"  sections 
of  this  final  rule.  However,  critical 
habitat  is  only  one  of  many  tools 
established  in  the  Act  that  can  play  an 
important  role  in  the  recovery  of  the 
species.  Critical  habitat  designation 
does  not  create  a  wilderness  area, 
preserve,  or  wildlife  refuge.  It  does  not 
require  activities  associated  with 
conservation  management  such  as 
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ungulate  control  and  fencing.  Critical 
habitat  increases  protection  of  federally 
listed  species  by  requiring  consultation 
under  section  7  of  the  Act  to  ensure  that 
any  action  authorized,  funded,  or 
carried  out  by  a  Federal  agency  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  the  critical 
habitat.  The  management  of  nonnative 
species  is  an  important  conservation 
issue  that  is  addressed  in  the  recovery 
plans  for  these  species. 

(12)  Comment:  One  peer  reviewer 
stated  that  degraded  areas  should  only 
be  excluded  if  they  lack  the  ability  to 
become  habitat  in  the  future.  Another 
peer  reviewer  felt  that,  in  some 
situations,  populations  in  degraded 
habitat  might  be  critical  to  the  viability 
of  the  overall  populations.  Other  peer 
reviewers  commented  that  degraded 
habitat  should  be  considered  secondary 
only  if  adequate  non-degraded  habitat  is 
available  and  designated.  Many  peer 
reviewers  were  optimistic  about  the 
potential  for  degraded  areas  to  be 
restored.  One  peer  reviewer  suggested 
that  sites  significantly  altered  by  human 
activities,  such  as  roads  and  buildings, 
should  not  be  included  in  conservation 
plans,  but  that  areas  that  have  been 
altered  by  agriculture  and  other 
activities  that  do  not  significantly 
disturb  the  soil  should  be  included  as 
they  provide  potential  sites  for 
restoration  of  plant  species.  Other 
commenters  objected  to  critical  habitat 
designation  in  degraded  areas. 

Our  Response:  We  agree  that  recovery 
of  a  species  is  more  likely  in  designated 
critical  habitat  in  the  least  degraded 
areas  containing  primary  constituent 
elements.  During  our  evaluation  of  areas 
essential  for  the  conservation  of  the 
species  we  tried  to  select  the  least 
degraded  areas  where  possible  because 
these  areas  are  most  essential.  However, 
for  some  species,  especially  those  only 
known  from  low-elevation  areas,  only 
degraded  habitat  remains.  Therefore, 
some  units  still  contain  degraded 
habitat,  but  only  if  the  area  could  be 
restored.  Management  for  the  restoration 
of  these  habitats  is  addressed  in  the 
species'  recovery  plans. 

(13)  Comment:  The  proposed 
designation  failed  to  contain  all 
historically  known  listed  plants,  and 
therefore  failed  to  propose  critical 
habitat  for  all  listed  plants  statewide. 
The  following  endangered  plant  species 
lack  proposed  critical  habitat  on  Maui 
and  Kahoolawe:  Abutilon  menziesii: 
Argyroxiphium  sandwicense  ssp. 
sandwicense;  Abutilon  menziesii; 
Caesalpinia  kaviensis;  Gardenia 
brighamii;  Haplostachys  haplostachya; 
Panicum  fauriei  var.  carteri;  Santalum 


freycinetianum  var.  lanaiense;  and 
Scaevola  coriacea. 

Our  Response:  These  species  were  not 
part  of  the  lawsuit  (see  "Previous 
Federal  Action"  section)  and 
subsequent  stipulations,  and  therefore 
were  not  included  in  this  ndemaking. 
Critical  habitat  for  these  species  may  be 
considered  in  the  futiue  if  warranted 
and  funding  and  resources  are  available. 

(14)  Comment:  Peer  reviewers  and 
other  commenters  wrote  that  the 
amount,  location,  and  type  of  land 
proposed  for  critical  habitat  appears  to 
be  mostly  adequate  for  the  long-term 
conservation  of  these  species.  In  order 
to  build  self-sustaining  populations, 
adequate  land  for  expansion  is  required, 
and  most  peer  reviewers  supported 
inclusion  of  larger  amounts  of  land.  One 
peer  reviewer  believes  that  removing 
significant  portions  of  any  of  the 
proposed  critical  habitat  units  is  likely 
to  prevent  the  recovery  of,  or  lead  to  the 
extinction  of,  listed  species.  One  peer 
reviewer  felt  that  the  boundaries  appear 
to  be  set  by  landowner  parcels  andoiot 
based  upon  the  habitat  features  required 
for  protection,  especially  units  Maui  H 
and  L.  Other  commenters  questioned 
the  methodology  that  led  to  the  increase 
in  proposed  critical  habitat  from  33,614 
acres  (13,574)  in  the  original  proposal  to 
126,531  acres  (51,208  ha)  in  the  revised 
proposal.  These  commenters  believe  the 
proposed  critical  habitat  imits  are  larger 
than  necessary.  The  Service  should 
work  to  ensure  that  (1)  areas  designated 
as  critical  habitat  are  "essential  for  the 
conservation  of  the  species",  and  that 
(2)  "critical  habitat  does  not  include  the 
entire  geographical  area  which  can  be 
occupied  by  the  threatened  or 
endangered  species"  16  U.S.C. 
1532(5)(C). 

Our  Response:  We  made  revisions  to 
the  unit  boundaries  based  on 
information  supplied  by  commenters,  as 
well  as  information  gained  from  field 
visits  to  some  of  the  sites,  that  indicated 
that  the  primary  constituent  elements 
were  not  present  in  certain  portions  of 
proposed  units,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 
In  many  cases,  criticaLhabitat 
boundaries  were  reduced  for  multi- 
island  species  because  we  have 
identified  adequate  and  more 
appropriate  habitat  on  other  islands 
within  the  historical  range  in  at  least 
eight  other  places  that  have  more 
primary  constituent  elements  or  are  less 
degraded;  already  undergoing 


restoration;  within  a  partnership,  NAR, 
or  TNCH  preserve;  or  on  a  refuge. 

No  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  due  to  economic  impacts. 
However,  section  4(b)(2)  of  the  Act 
requires  us  to  consider  other  relevant 
impacts,  in  addition  to  economic 
impacts,  of  designating  critical  habitat. 
An  area  may  be  excluded  from 
designation  as  critical  habitat  if  the 
Secretary  determines  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  designating  the  area  as  critical  habitat 
(and  provided  the  exclusion  would  not 
result  in  the  extinction  of  the  species). 
We  have  removed  the  two  TNCH  Maui 
Preserves,  the  State's  Hanawi  NAR, 
Maui  Land  and  Pineapple  Company, 
Inc.'s  (ML&P)  Puu  Kukui  Watershed 
Management  Area  (WMA),  and 
Ulupalakua  and  Haleakala  Ranches  from 
final  critical  habitat  designation  based 
upon  either  their  conservation  history  or 
thjB  relevant  issue  that  designation  of 
critical  habitat  would  have  a  negative 
effect  on  the  landowner's  voluntary 
ongoing  conservation  activities  as  well 
as  future  activities  under  consideration 
by  the  landowner.  In  both  cases,  we 
believe  it  is  in  the  best  interest  of  the 
species  to  exclude  habitat  from  the 
designation  based  on  their  conservation 
actions.  See  "Analysis  of  Impacts  Under 
Section  4(b)(2):  Other  Impacts". 

The  land  area  in  the  second  proposal 
of  critical  habitat  was  increased  from 
the  first  proposal  caused  by  the 
Service's  decision  to  include 
unoccupied  habitat.  To  recover  the 
species,  it  is  essential  in  some  instances 
to  conserve  suitable  habitat  that  is  not 
currently  occupied  to  allow  for  the 
establishment  of  additional  populations 
through  natural  recruitment  or  managed 
reintroductions.  Establishment  of 
additional  populations  will  increase  the 
likelihood  that  the  species  will  survive 
and  recover  in  the  face  of  normal  and 
stochastic  events  (e.g.,  hurricanes,  fire, 
and  nonnative  species  introductions). 

(15)  Comment:  The  majority  of  our 
peer  reviewers  agreed  that  the 
methodology  used  to  define  critical 
habitat  is  appropriate,  scientifically  well 
groimded,  and  conceptually  sound.  The 
proposed  rule  represents  the  best 
scientific  information  available  and  the 
most  scientifically  appropriate 
techniques  for  determining  critical 
habitat  on  Maui.  On  the  other  hand, 
some  commenters  felt  that  the  Service's 
approach  to  designating  critical  habitat 
was  not  based  on  scientific  principles 
and  knowledge  of  the  needs  of  the  plant 
species.  The  proposed  rule 
acknowledges  that  little  is  known  about 
the  life  history,  threats,  or  preferred 
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habitat  of  particular  species  and  applies 
a  "broad-brush"  approach. 

Our  Response:  In  accordance  with  our 
policy  on  peer  review  published  on  July 
1,  1994  (59  FR  34270),  we  solicited  the 
expert  opinions  of  appropriate  and 
independent  specialists  regarding  the 
proposed  rule.  The  purpose  of  this  peer 
review  was  to  etfsure  that  our 
methodology  for  designation  of  critical 
habitat  of  Maui  plants  was  based  on 
scientifically  sound  data,  assumptions, 
and  analysis.  The  majority  of  peer 
reviewers  support  our  methodology.  All 
data  and  information  on  species  status 
information  received  in  preparation  of 
this  rule  were  weighted  equally  and 
considered  to  come  from  reliable 
sources.  Where  discrepancies  existed 
between  different  data  sources,  the  most 
current  data  were  used.  While  we  agree 
that  additional  time  would  be  beneficial 
for  the  preparation  of  these  final  rules, 
and  the  collection  of  more  scientific 
information,  we  are  required  under  the 
court-approved  stipulation  to  finalize 
this  designation  by  April  18,  2003.  If 
provided  with  new  information,  we  may 
revise  the  critical  habitat  designation  in 
the  future. 

(jl6)  Comment:  Peer  reviewers 
commented  that  a  multi-population 
approach  is  essential  for  the  survival 
and  recovery  of  listed  Hawaiian  plant 
species.  Multiple  populations  prevent 
small-scale  changes  in  habitat  from 
destroying  all  remaining  individuals. 
The  multiple  population  approach 
offers  the  opportunity  to  protect  a  wider 
range  of  genetic  variability  for  each 
species,  rather  than  concentrating  on  a 
single  or  small  number  of  areas  with 
genetically  similar  individuals.  The 
Service  has  designated  enough  land  to 
provide  for  the  long-term  conservation 
of  multiple  populations  of  the  listed 
species. 

Our  Response:  We  agree  that  the 
multi-population  approach  to 
conservation  is  necessary  for  the 
recovery  of  Hawaii's  endangered  plants. 

(17)  Comment:  One  peer  reviewer  and 
other  commenters  stated  that  the 
proposed  rule  is  improved  by  the 
inclusion  of  appropriate  unoccupied 
habitat  because  such  habitat  will  help  to 
recover  species  that  have  been  reduced 
to  an  unsustainable  number  of 
populations. 

Our  Response:  We  agree.  Our  recovery 
plans  for  these  species  identify  the  need 
to  expand  existing  populations  and 
reestablish  wild  populations  within 
historic  range. 

(18)  Comment:  Several  commenters 
opposed  designating  critical  habitat  in 
unoccupied  areas.  Two  conunenters 
wrote  that  lands  in  urban,  agricultural, 
and  niral  districts  are  designated,  used, 


and  intended  for  a  wide  variety  of  land 
use  activities.  As  such,  there  is  a  much 
greater  likelihood  that  critical  habitat 
designation  will  have  an  adverse 
economic  impact  on  the  landowner. 
These  commenters  recommend  the 
following  rebuttable  presumption;  non- 
conservation  lands  which  are 
unoccupied  by  any  listed  species  should 
not  be  designated  as  critical  habitat 

Our  Response:  Our  recovery  plans  for 
these  species  identify  the  need  to 
expand  existing  populations  and 
reestablish  wild  populations  writhin  the 
historical  range.  Because  of  the  very 
limited  ciurent  range  of  many  of  these 
species,  designating  only  occupied  areas 
would  not  meet  the  conservation 
requirements  of  the  species  and  would 
be  inconsistent  with  our  recovery  plans. 
Occupied  areas,  as  well  as  the  similar 
habitat  around  them  within  the 
designated  units  of  critical  habitat  that 
may  be  occupied  in  the  future,  provide 
the  essential  life-cycle  needs  of  the 
species  and  provide  some  or  all  of  the 
habitat  components  essential  for  the 
conservation  (primary  constituent 
elements)  of  these  species.  Expansion  of 
some  of  these  species  to  areas  that  were 
likely  to  have  been  historically  occupied 
is  essential  to  their  recovery. 

When  designating  unoccupied  habitat 
for  these  species,  we  first  evaluated 
lands  that  are  suitable  for  each  species. 
Of  this  suitable  habitat,  we  determined 
which  areas  are  essential  for  the 
conservation  of  each  species  using  the 
guidelines  outlined  in  the  recovery 
plans  (i.e.,  areas  that  contain  one  or 
more  of  the  primary  constituent 
elements  and  are  either  in  good 
condition  for  recovery  efforts  or  could 
be  made  suitable  through  appropriate 
management  actions),  and  would 
provide  space  needed  by  the  species  to 
reach  our  recovery  goals  of  8  to  10 
populations  with  a  minimum  of  100 
mature  reproducing  individuals  per 
population  for  long-lived  perennials, 
300  mature  reproducing  individuals  per 
population  for  short-lived  perennials, 
and  500  mature  reproducing  individuals 
per  population  for  aimuals. 

Areas  that  contain  one  or  more  of  the 
primary  constituent  elements,  are  either 
in  good  condition  for  recovery  efforts  or 
could  be  made  suitable  through 
appropriate  management  actions,  and 
would  provide  space  needed  by  the 
species  to  reach  our  recovery  goals  of  8 
to  10  populadons  with  a  minimum 
nimiber  of  mature  reproducing 
individuals  as  specified  above,  were 
determined  to  be  essential  for  the 
conservation  of  each  species,  regardless 
of  land-use  zoning. 

(19)  Comment;  Proposed  critical 
habitat  includes  unoccupied  habitat.  It 


appears  that  the  Service  has  designated 
unoccupied  habitat  largely  based  on 
guesswork  and  the  faulty  conclusion 
that  any  areas  that  appear,  based  on 
limited  biological  knowledge  to  be 
potentially  suitable  habitat  for  these 
species  (i.e.,  "merely  capable  of 
supporting"  these  species),  are  by 
defaiUt  essential  habitat.  This 
conclusion  is  not  consistent  with  the     ■ 
provisions  in  the  Act. 

Our  Response:  As  explained  in  the 
Methods  section  of  this  rule,  we  used 
the  best  scientific  information  available 
to  determine  areas  that  contain  the 
physical  and  biological  features  that  are 
essential  for  the  conservation  of  the 
species  covered  by  this  designation. 
This  information  included  the  known 
locations,  site-specific  species 
information  from  the  HINHP  database 
and  our  own  rare  plant  database;  species 
information  from  the  Center  for  Plant 
Conservation's  (CPC's)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum; 
island-wide  Geographic  Information 
System  (CIS)  coverages  (e.g.,  vegetation, 
soils,  annual  rainfall,  elevation 
contours,  land  ownership);  the  final 
listing  rules  for  these  60  species;  the 
December  18,  2000,  proposal;  the  April 
3,  2002,  revised  proposal;  information 
received  during  the  public  comment 
periods  and  the  public  hearings;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species;  and 
any  species  and  management 
information  received  for  the  islands  of 
Maui  and  Kahoolawe;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  and  Pacific  Plant 
Recovery  Coordinating  Committee 
(HPPRCC)  (see  also  the  discussion 
below)  (GDSI  2000;  HINHP  Database 
2000;  HPPRCC  1998;  Service  1995a, 
1995b,  1996a,  1996b,  1997,  1998a, 
1998b,  1999,  2001;  65  FR  66808; 67  FR 
3940;  CPC  in  litt.  1999). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  that  there  will  be  subsequent 
efforts  to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed. 
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and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if  these 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  was 
distinct  from  the  regulatory  designation 
of  critical  habitat  as  defined  by  the  Act. 
In  addition,  data  have  been  collected 
since  the  recommendations  made  by  the 
HPPRCC  in  1998.  Much  of  the  area  that 
was  identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rule 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations . 

Issue  3:  Site-Specific  Biological 
Comments 

(20)  Comment:  One  peer  reviewer  was 
concerned  about  the  lower  elevation  wet 
forests  on  windward  Haleakala  because 
Hanawi  NAR  is  expected  to  be  fenced 
only  above  1,000  meters  in  elevation. 
Cyanea  mceldowneyi,  Cyanea 
copelandii,  and  Clermontia  samuelii 
may  rely  on  habitat  lower  than  1,000 
meters  in  elevation. 

Our  Response:  While  the  habitat 
lower  than  1,000  m  (3,281  ft)  in 
elevation  may  be  important  for  the 
conservation  of  these  species,  we  do  not 
believe  that  this  habitat  contains  the 
primary  constituent  elements  for 
Cyanea  mceldowneyi,  Cyanea 
copelandii,  and  Clermontia  samuelii. 
Therefore,  we  did  not  find  this  area  to 
be  essential  to  the  conservation  of  these 
three  species. 

(21)  Comment:  The  boundaries  of 
units  Maui  A  and  B  should  be  relocated 
to  follow  existing  conservation 
boundaries.  The  boundaries  of  units  Cl 
and  C2  should  be  refined  to  reflect  that 
the  appropriate  habitat  of  the  species  of 
concern  is  sea  cliffs  within  the  spray 
zone.  It  should  be  clarified  that  units 
Maui  Cl  and  C2  are  unoccupied  critical 
habitat  for  Centaurium  sebaeoides  and 
Sesbania  tomentosa. 

Our  Response:  The  boundaries  of 
units  Maui  A  and  B  have  been  revised. 
We  are  no  longer  proposing  critical 
habitat  imits  Maui  Cl  and  C2  for 
Centaurium  sebaeoides  and  Sesbania 
tomentosa  because  we  were  able  to 
locate  other  sites  that  were  less 


degraded,  contain  a  better 
representation  of  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species,  are 
within  the  species'  historical  ranges, 
and  accommodate  our  recovery  goals  of 
8  to  10  populations. 

(22)  Comment:  KIRC  commented  that, 
while  we  support  the  mission  of  the 
Service  and  the  extraordinary  efforts  it 
is  taking  to  protect  endangered  plants, 
the  KIRC  feels  it  is  unnecessary  to 
establish  critical  habitat  for  the  listed 
taxa  on  Kahoolawe  because  of  ongoing 
management  for  endangered  species  on 
the  island  by  KIRC.  In  addition,  because 
Kahoolawe  is  already  a  permanent 
natiual  and  cultural  reserve  and  a 
National  Historic  Site,  it  is  already 
boimd  by  a  set  of  Federal  and  State  rules 
for  carefiil  stewardship  and  does  not 
require  an  additional  layer  of  protection. 
Further,  two  of  the  proposed  plants. 
Hibiscus  brackenridgei  and  Neraudia 
sericea,  have  not  been  seen  in  over  90 
years,  although  biological  consultants 
continue  to  survey  their  historical 
locations. 

Our  Response:  We  did  not  designate 
critical  habitat  for  Hibiscus 
brackenridgei  and  Neraudia  sericea  on 
Kahoolawe  because  we  were  able  to 
locate  other  sites  that  contain  the 
primary  constituent  elements  that  are 
essential  to  the  conservation  of  the 
species,  are  within  their  historical 
ranges,  and  accommodate  our  recovery 
goals  of  8  to  10  populations.  The 
footprint  of  critical  habitat  on 
Kahoolawe  is  greatly  reduced,  although 
it  remains  designated  for  Kanaloa 
kahoolawensis,  as  Kahoolawe  has  the 
only  suitable  habitat  for  this  species 
identified  by  our  species  experts. 
Designations  of  critical  habitat  are  to  be 
made  on  the  basis  of  the  best  scientific 
and  commercial  data  available,  after 
taking  into  account  the  economic  and 
other  relevant  impacts  of  specifying  any 
area  as  critical  habitat  (16  U.S.C. 
1533(b)(2)).  An  area  may  be  excluded 
from  designation  as  critical  habitat  if  the 
Secretary  determines  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  designating  the  area  as  critical  habitat 
(and  provided  the  exclusion  would  not 
result  in  the  extinction  of  the  species}. 
However,  because  this  is  the  last  known 
occupied  habitat  for  Kanaloa 
kahoolawensis,  we  do  not  believe  that 
the  benefits  of  excluding  Kahoolawe 
outweigh  the  benefits  of  including  it. 
See  "Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts". 

(23)  Comment:  One  peer  reviewer 
commented  that  the  rationale  for  the 
configuration  of  imit  Maui  H  is  not 
clearly  explained.  In  general,  units 
should  maximize  interior  areas  and 


have  easily  identifiable  boundaries. 
Why  was  an  area  almost  encircled  by 
unit  Maui  H  excluded?  This  area 
appears  to  be  part  of  the  Kahikinui 
Forest  Reserve  with  ciurent  populations 
of  Bidens  micrantha  ssp.  kalealaha, 
Clermontia  lindseyana,  Diellia  erecta, 
Diplazium  molokaiense  and 
Phyllostegia  mollis.  If  the  Kahikinui  area 
is  not  managed  appropriately,  adequate 
habitat  for  the  above-mentioned  species 
might  not  exist.  Another  peer  reviewer 
questions  the  exclusion  of  the  Waiopae- 
Wailaulau-Pahihi  area  from  unit  Maui  H 
because  it  contains  occiurences  for  two 
to  three  plant  species  and  is  DOFAW 
land  slated  and  funded  for  fencing, 
restoration,  and  removal  of  cattle.  It  is 
crucial  to  include  this  parcel. 

Our  Response:  We  evaluated  the 
Kahikinui  area  and  determined  that  it 
was  not  essential  for  the  conservation  of 
the  species  because  critical  habitat  was 
designated  elsewhere  for  these  species 
that  is  less  degraded  and  contains  a 
better  representation  of  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species,  are 
within  their  historical  ranges,  and 
accommodates  our  recovery  goals  of  8  to 
10  populations. 

Issue  4:  Effects  of  Critical  Habitat 
Designation 

(24)  Comment:  One  commenter 
suggested  that  critical  habitat 
designation  presents  an  opportunity  to 
expand  Hawaii's  appeal  in  ecotoiuism. 
Many  of  the  areas  covered  by  the 
designation  are  degraded  forests  that 
could  be  restored  to  showcase  Hawaii's 
unique  birds  and  plants. 

Our  Response:  Although  we  agree  that 
the  restoration  of  degraded  forests  is 
essential  to  the  conservation  of  federally 
listed  species,  critical  habitat  is  only 
one  of  many  tools  established  in  the  Act 
that  can  play  an  important  role  in  the 
recovery  of  the  species.  Critical  habitat 
designation  does  not  create  a  wilderness 
area,  preserve,  or  wildlife  refuge.  It  does 
not  require  activities  associated  with 
conservation  management,  such  as 
ungulate  control  and  fencing.  Critical 
habitat  increases  protection  of  federally 
listed  species  by  requiring  consultation 
under  section  7  of  the  Act  to  ensure  that 
any  action  authorized,  funded,  or 
carried  out  by  a  Federal  agency  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  the  critical 
habitat. 

(25)  Comment:  Animal  Rights  Hawaii 
stated  that  although  they  support 
protection  for  endangered  species,  they 
are  also  concerned  about  protecting 
nonnative  species.  The  current 
interpretation  of  critical  habitat  allows 
the  Federal  government  and  its  partners 
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to  utilize  any  methodology  they  wish  in 
dealing  with  feral  animals,  even  though 
such  methods  may  be  cruel  and 
enviromnentally  luisoimd. 

\Our  Response:  The  designation  of 
critical  habitat  does  not  give  the  Federal 
government  and  its  partners  the 
authority  to  utilize  any  methodology 
they  wish  in  dealing  with  feral  animals. 
Any  potential  animal  control  program 
would  be  subject  to  all  applicable  State, 
Federal,  and  local  laws. 

|(26)  Comment:  Critical  habitat 
dasignation,  and  the  underlying 
decision  to  list  as  endangered  the 
species  that  are  the  subject  of  the 
designation,  exceed  the  constitutional 
limits  of  the  Service's  delegated 
authority.  Congress  enacted  the  ESA  as 
an  exercise  of  its  Commerce  Clause 
power  and  delegated  exercise  of  that 
Commerce  Clause  power  to  the  Service 
to  apply  the  ESA  by  regulation.  The 
listed  species  are  not  interstate.  They 
exist  only  in  Hawaii  and  do  not  cross 
state  lines.  Nor  are  they  in  commerce  as 
the  subject  of  any  economic  endeavor. 
They  lack  any  commercial  value. 
Therefore,  the  Service's  regulations 
listing  these  species  and  designating 
critical  habitat  for  them  within  Hawaii 
exceed  the  Federal  power  to  regulate 
interstate  commerce  under  the 
governing  precedents  interpreting  the 
Commerce  Clause. 

lOur  Response:  The  Federal 
government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  species,  for  the 
reasons  given  in  Judge  Wald's  opinion 
and  Judge  Henderson's  concurring 
opinion  in  National  Association  of 
Homebuilders  v.  Babbitt,  130  F.  3d  1041 
(D.C.  Cir.  1997),  cert,  denied,  1185  S.Ct, 
2340  (1998).  See  also  Gibbs  v.  Babbitt, 
No.  99-1218  (4th  Cir.  2000).  The  Home 
Builders  case  involved  a  challenge  to 
application  of  ESA  prohibitions  to 
protect  the  listed  Delhi  Sands  flower- 
loving  fly  [Rhaphiomidas  terminatus 
abdominalis).  As  with  the  species  at 
issue  here,  the  Delhi  Sands  flower- 
loving  fly  is  endemic  to  only  one  state. 
Judge  Wald  held  that  application  of  the 
ESA  to  this  fly  was  a  proper  exercise  of 
Commerce  Clause  power  because  it 
prevented  loss  of  biodiversity  and 
destructive  interstate  competition. 

(27)  Comment:  Many  comment ers 
questioned  the  utility  of  critical  habitat 
designation  because  it  will  not  result  in 
on-the-ground  improvement  of  habitat 
or  endangered  species.  Most 
commenters  felt  that  voluntary 
partnerships  to  effect  actual  land 
management  would  be  more  beneficial 
to  the  species.  Conversely,  some 
commenters  pointed  out  that  critical 
habitat  will  prevent  the  Federal 


government  from  carrying  out  activities 
that  destroy  habitat  or  species  in  need 
of  recovery  and  that  it  will  benefit  the 
people  of  Maui  by  preserving  native 
forests,  thus  preventing  erosion  that 
pollutes  water  and  smothers  reefs. 

Our  Response:  Critical  habitat 
designation  is  one  of  a  number  of 
conservation  tools  established  in  the  Act 
that  can  play  an  important  role  in  the 
recovery  of  a  species.  For  a  Federal 
action  to  adversely  modify  critical 
habitat,  the  action  would  have  to 
adversely  afJFect  the  critical  habitat's 
constituent  elements  or  their 
management  in  a  manner  likely  to 
appreciably  diminish  or  preclude  the 
role  of  that  habitat  in  the  conservation 
of  the  species.  Designation  of  critical 
habitat  is  a  way  to  guide  Federal 
agencies  in  evaluating  their  actions,  in 
consultation  with  the  Service,  such  that 
their  actions  do  not  hamper 
conservation  of  listed  species.  There 
also  are  educational  or  informational 
benefits  to  the  designation  of  critical 
habitat.  Education  benefits  include  the 
notification  of  land  ovraers,  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

(28)  Comment:  One  commenter  stated 
that  the  designation  of  critical  habitat 
may  result  in  delays  and  confusion  in 
water  use  decisions  in  the  State  and  that 
permits  for  non-point  source  discharges 
into  protected  areas  may  be  denied, 
which  would  have  a  devastating  effect 
on  agricultural  activities. 

Our  Response:  As  noted  in  the 
October  2002  Draft  Economic  Analysis 
(DEA),  the  likelihood  of  changes  to  \i\e 
existing  water  diversions  based  on 
critical  habitat  is  very  low  for  the 
following  two  reasons:  (1)  None  of  the 
plants  are  stream-dependent  for  their 
survival  and  therefore  would  not  cause 
a  reduction  in  water  diversion,  and  (2) 
water  infrastructure  is  considered  a 
manmade  feature  and  therefore  would 
not  be  included  in  critical  habitat 
pinsuant  to  the  rule,  because  these 
features  and  structures  normally  do  not 
contain,  and  are  not  likely  to  develop, 
any  primary  constituent  elements.  Thus, 
imless  its  operation  and  maintenance 
would  indirectly  affect  critical  habitat, 
which  is  not  anticipated,  it  should  not 
be  affected  by  section  7  of  the  Act. 

The  potential  impacts  on  State  water 
uses  were  analyzed  in  the  October  2002 
DEA  and  December  2002  Addendum  to 
the  DEA.  As  noted  in  the  DEA  and 
Addendum,  Maui  Coimty  and 
Department  of  Water  Supply  (DWS) 
submitted  specific  information 
regarding  planned  projects  in  the 


proposed  critical  habitat  during  the 
public  comment  period.  Possible  and 
planned  projects  by  the  DWS  include 
water  source  development  in  Unit  B2; 
construction  of  a  water  reservoir 
adjacent  to  Unit  L;  access  and  intake 
improvements  in  Unit  L;  and  repair  and 
maintenance  of  existing  flumes  in  Unit 
L.  As  noted  in  this  final  rule,  we  have 
removed  Unit  B2  from  tLe  final 
designation.  Most  of  the  identified  DWS 
projects  in  Unit  L  involve  repair  and 
maintenance  of  existing  manmade 
featiues  and  structures,  and  as  such, 
would  not  be  subject  to  section  7 
consultation.  However,  to  the  extent 
that  the  planned  improvements  go 
beyond  repair  and  maintenance  and 
would  be  subject  to  section  7 
consultation  caused  by  Federal  funding 
or  permitting,  the  DEA's  estimate  of  zero 
to  two  consultations  reasonably  reflects 
the  potential  number  of  section  7 
consultations  over  the  next  10  years  (see 
Chapter  VI.  Section  3,k.  of  the  DEA).  As 
a  worst  case  scenario,  the  DEA  estimates 
that  the  consultations  could  cost  up  to 
$68,000  with  project  modifications  that 
could  range  up  to  $200,000. 

The  State  Department  of  Health 
Polluted  Runoff  Control  Program  and 
the  State  Office  of  Planning,  Coastal 
Zone  Management  Program  work 
together  to  address  nonpoint  soince 
pollution  through  outreach  and 
education  and  programs  that  utilize 
incentives.  Under  the  Coastal  Zone  Act 
Reauthorization  Amendments,  Section 
6217,  the  State  is  required  to  meet 
various  conditions  for  approval  of  the 
State's  Coastal  Nonpoint  Pollution 
Control  Program  by  the  U.S. 
Environmental  Protection  Agency.  To 
meet  these  conditions,  the  State 
Department  of  Health  is  developing 
administrative  rules  to  create  Statewide 
enforceable  policies  and  mechanisms  to 
address  nonpoint  source  pollution. 
These  draft  rules  are  currently  the 
subject  of  public  informational 
meetings.  Public  comments  and 
suggestions  received  during  these 
meetings  will  be  considered  before  final 
rules  are  drafted  and  proposed  to  the 
Governor. 

At  the  present  time,  there  is  no  permit 
requirement  for  nonpoint  source 
pollution.  Moreover,  the  proposed  rules 
regarding  nonpoint  source  pollution 
make  no  reference  to  either  water 
quality  standards  or  to  critical  habitat. 
Until  the  State  administrative  rules  are 
finalized,  the  impact  caused  by  the 
interplay  of  nonpoint  source  pollution 
requirements  and  the  designation  of 
critical  habitat  is  entirely  speculative. 
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Issue  5:  Mapping  and  PCEs 

(29)  Comment:  The  State  of  Hawaii 
Department  of  Transportation  (DOT) 
stated  that  the  proposed  designations 
near  State  routes  would  restrict  the 
design,  maintenance,  and  construction 
of  highways.  In  particular.  Units  Maui 
Cl  and  C2  may  impact  Route  30. 
Honoapiilani  Highway,  and  Unit  C3 
may  impact  route  30,  Kahekili  Highway. 
Highway  corridors  require  constant 
upkeep  and  periodic  improvements  to 
maintain  safe  transportation,  keep 
abreast  of  changing  policies  euid 
regulations,  limit  liability  exposure,  and 
manage  congestion.  These  activities, 
and  the  intrusive  nature  of  highway 
traffic  itself  (pollutants,  litter,  alien 
species),  tend  to  conflict  with  the 
critical  habitat  designation.  The  DOT 
recommends  that  buffer  zones  on  each 
side  of  the  State  highway  right  of  way 
should  be  excluded  from  proposed 
critical  habitat  to  minimize  designation- 
related  costs  for  future  improvements, 
maintenance,  and  repair  to  roads, 
bridges,  drainage  culverts  etc.  The 
buffer  zones  should  be  based  on 
topography  and  be  a  minimum  of  100 
feet  (30  m)  in  width. 

Our  Response:  Units  Cl  and  C2  have 
been  removed  from  the  final  designation 
and  Unit  C3  has  been  substantially 
reduced  in  the  final  designation.  State 
DOT'S  comments  did  not  identify  any 
planned  widening  or  other  significant 
improvement  project  within  Unit  C3. 
Rather,  State  DOT's  concerns  focused  on 
the  impact  to  routine  repair  and 
maintenance.  Operation  and 
maintenance  of  existing  manmade 
featvues  and  structiu-es  adjacent  to 
critical  habitat  are  not  subject  to  section 
7  consultation,  unless  they  involve 
federal  funding  or  permitting  and  they 
affect  the  critical  habitat  or  tiie  species. 

(30)  Comment:  The  Service  should 
reconsider  designating  critical  habitat 
on  Navy  lands  because  such  designation 
will  adversely  impact  the  Navy's  ability 
to  accomplish  its  national  defense 
mission.  The  designation  will  also 
impose  costly  procedural  burdens  on 
the  Navy's  ongoing  efforts  to  clear 
ordnance  at  Kahoolawe.  A  careful 
analysis  of  the  benefits  and  burdens  of 
critical  habitat  designation  may  result  in 
a  determination  that  critical  habitat 
designation  on  Kahoolawe  is  not 
prudent,  especially  in  light  of  potential 
prescribed  bums  for  clearing  ordnance. 
While  the  Navy  will  manage  endangered 
species  found  on  its  property,  it  will  not 
agree  to  introduce  any  endangered 
species  to  an  area  where  it  is  currently 
absent. 

Our  Response:  In  1993,  the  U.S. 
Congress  passed  a  law  that  required  the 


return  of  Kahoolawe  to  the  State  of 
Hawaii  and  authorized  Epderal  funding 
through  November  2003.  Therefore, 
critical  habitat  will  not  adversely  impact 
the  Navy's  ability  to  accomplish  its 
national  defense  mission  as  the  Navy 
will  not  have  a  presence  on  the  island 
for  that  purpose.  As  modified,  the 
critical  habitat  designation  on 
Kahoolawe  covers  the  southeastern 
coastline,  an  area  along  the  eastern  side 
of  the  island,  and  an  area  on  the  western 
side  of  the  island,  predominantly 
overlapping  with  Level  3  and  Level  4 
areas — areas  which  have  either  received 
surface  clearance  only  or  which  have 
received  no  ordnance  clearance. 
Anticipated  activities  in  these  areas 
within  the  next  10  years  are  likely  to  be 
limited  to  ordnance  removal.  Part  of  the 
designation  on  the  western  tip  of 
Kahoolawe  is  a  Level  1  area,  and 
anticipated  activities  in  this  area  could 
include  operation  of  overnight 
campsites  with  minimal  facilities  to 
support  restoration  efforts.  The 
December  2002  Addendum  to  the  Draft 
Economic  Analysis  of  Proposed  Critical 
Habitat  for  the  Maui  and  Kahoolawe 
plants  considered  the  effects  of  critical 
habitat  designation  on  the  Navy's  clean- 
up program  on  Kahoolawe  and 
estimates  section  7  consultation  costs  to 
range  from  $0  to  $47,100.  The  removal 
of  ordnance,  which  will  enable  long- 
term  restoration  efforts  to  proceed,  is 
consistent  with  the  recovery  goals  for 
these  listed  plant  species  on  Kahoolawe. 
Kahoolawe  is  essential  to  the 
conservation  of  Kanaloa  kahoolawensis 
because  this  is  the  only  place  where  this 
plant  currently  is  known  to  exist. 

Issue  6:  Definition  of  Critical  Habitat 

(31)  Comment:  Many  commenters, 
including  peer  reviewers,  noted  that 
critical  habitat  should  be  identified  for 
all  areas  that  may  need  to  be  managed 
for  the  benefit  of  the  listed  species.  The 
ESA  defines  critical  habitat  (Section  3 
(5)(A)(I))  as  "the  specific  areas  *   *   *  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection.  It  does  not  use  the  phrase 
"which  may  require  additional  special 
management  considerations  or 
protection."  Therefore,  all  areas  that 
meet  the  definition  of  critical  habitat 
should  be  designated,  even  if  they  are 
currently  being  managed  for 
conservation.  Designation  of  these  areas 
would  be  in  accordance  with  the 
mandatory  duty  to  designate  critical 
habitat  "to  the  maximum  extent  prudent 
and  determinable"  16  U.S.C.  1533(a)(3). 
Also,  designation  will  provide  an 
additional  measure  of  protection  by 
preventing  Federal  agencies  from 


carrying  out  funding  or  approving  any 
activity  likely  to  result  in  adverse 
modification  or  destruction  of  critical 
habitat,  whether  directly  or  indirectly, 
regardless  of  the  location  of  the  activity. 
Furthermore,  areas  that  may  have 
adequate  management  in  place  may  not 
be  safe  from  even  direct  threats  from 
Federal  activities,  which  can  arise  with 
little  warning.  Additionally,  adequate 
funding  for  conservation  and 
management  of  listed  species  on  lands 
currently  being  managed  for 
conservation  may  not  be  assured. 
Multiple  conunenters  v«-ote  that  the 
following  areas  should  be  designated  as 
critical  habitat:  Haleakala  National  Park; 
Puu  Kukui  Watershed  Management 
Area;  Waikamoi;  Kapimakea  Preserves; 
and  Hanawi  Natural  Area  Reserve. 

Our  Response:  While  we  do  not 
necessarily  agree  with  the  commenters' 
interpretation  of  section  3(5)(A)  we 
considered  whether  the  areas  proposed 
for  exclusion  because  special 
management  was  not  needed  should  be 
designated  as  critical  habitat.  However, 
section  4(b)(2)  of  the  Act  requires  us  to 
consider  other  relevant  impacts,  in 
addition  to  economic  impacts,  of 
designating  critical  habitat.  An  area  may 
be  excluded  from  designaticMi  as  critical 
habitat  if  the  Secretary  determines  the 
benefits  of  excluding-the  area  outweigh 
the  benefits  of  designating  the  area  as 
critical  habitat  (and  provided  the 
exclusion  would  not  result  in  the 
extinction  of  the  species).  We  have 
removed  the  two  TNCH  Maui  Preserves, 
the  State's  Hanawi  NAR,  ML&P's  Puu 
Kukui  WMA,  and  Ulupalakua  and 
Haleakala  Ranches  from  final  critical 
habitat  designation  based  upon  either 
their  conservation  history  or  the 
relevant  issue  that  designation  of  critical 
habitat  would  have  a  negative  effect  on 
the  landowner's  voluntary  ongoing 
conservation  activities  as  well  as  future 
activities  under  consideration  by  the 
landowner.  In  both  cases,  we  believe  it 
is  in  the  best  interest  of  the  species  to 
exclude  habitat  from  the  designation 
based  on  their  conservation  actions.  See 
"Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts". 

(32)  Comment:  Alexander  and 
Baldwin,  Inc.,  requested  that  the  Service 
consider  excluding  lands  managed  by 
the  East  Maui  Watershed  Partnership 
(EMWP)  because  future  EMWP  efforts  to 
protect  the  watershed  are  likely  to 
include  many  of  the  same  management 
measures  identified  as  necessary  for  the 
recovery  of  endangered  plant  species 
within  the  watershed  (e.g.,  control  of 
ungulates  and  invasive  weeds). 
Cooperative  conservation  efforts  by 
landowners  ultimately  will  benefit 
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endangered  species  more  than  the  mere 
designation  of  critical  habitat. 

I  Our  Response:  We  agree  that 
cooperative  conservation  efforts  by 
landowners  are  important  to  the 
conservation  of  Hawaiian  plant  species. 
We  did  exclude  portions  of  the  EMWP, 
including  portions  of  Hanawi  NAR, 
Haleakala  Ranch,  and  Waikamoi 
Preserve.  However,  at  this  time,  we  did 
not  find  the  benefits  of  excluding  other 
lands  within  the  EMWP  to  outweigh  the 
benefits  of  including  them  in  critical 
habitat,  under  section  4(b)(2)  of  the  Act. 
As  resources  allow,  the  Service  would 
be  willing  to  consider  futiu«  revisions 
or  amendments  to  this  final  critical 
habitat  rule  if  landowners  affected  by 
this  rule  develop  conservation  programs 
or  partnerships  (e.g..  Habitat 
Conservation  Plans,  Safe  Harbor 
Agreements,  conservation  agreements, 
etc.)  on  their  lands  that  outweigh  the 
regulatory  and  educational  benefits  of  a 
critical  habitat  designation  (see 
"Analysis  of  Impacts  Under  Section 
4Yb)(2):  Other  Impacts"  for  which  the 
benefits  of  exclusion  exceed  the  benefits 
of  inclusioii). 

(33)  Comment:  One  peer  reviewer 
stated  that  it  is  not  strategically  wise  to 
exclude  most  of  the  East  Maui 
Watershed  above  3,500-4,000  ft  (1,067- 
11219  m). 

I  Our  Response:  We  agree  that  the  area 
i$  essential  for  the  conservation  of  many 
of  these  species  and  have  designated 
portions  of  this  area  as  critical  habitat. 

;  (34)  Comment:  Maui  Land  and 
Pineapple  Company,  Inc.  requested  that 
the  currently  actively  managed, 
conservation-zoned  lands  on  West  Maui 
(A,  Bl,  and  B2)  be  excluded  from 
critical  habitat  designation.  ML&P  has 
cooperated  with  many  other 
conservation  agencies,  including  the 
Service,  to  preserve  the  native 
biodiversity  of  its  conservation  lands. 

t  Our  Response:  We  have  excluded 
some  of  ML&P's  lands  under  section 
4(b)(2)  of  the  Act,  finding  that  the 
benefits  of  their  conservation  efforts 
outweigh  the  benefits  of  including  those 
lands  in  this  designation  (see  "Analysis 
of  Impacts  Under  Section  4(b)(2):  Other 
Impacts").  However,  there  are  other 
ML&P  lands  for  which  we  did  not  make 
this  finding,  and  they  are  therefore 
included  in  this  critical  habitat 
designation. 

(35)  Comment:  The  Service  should 
comment  on  how  Haleakala  National 
Park  will  function  as  a  result  of 
designation  of  unit  Maui  J. 

I  Our  Response:  Haleakala  National 
Ptok  will  continue  to  function  much  the 
same  as  it  had  before  the  critical  habitat 
designation.  However,  they  will  need  to 
consult  with  us,  under  section  7  of  the 


Act,  if  they  are  planning  a  project  that 
may  affect  critical  habitat. 

(36)  Comment:  The  Estate  of  James 
Campbell  requested  that  the  critical 
habitat  boimdaries  for  their  Kula  and 
Kaupo  properties  be  amended  in  light  of 
a  lack  of  important  data  on  species'  life 
history  and  habitat.  They  specifically 
request  that  the  proposed  designation 
on  the  Kaupo  property  be  adjusted  to 
exclude  unoccupied  agricultural  land 
that  could  be  adversely  affected  by  such 
a  designation. 

Our  Response:  Unoccupied 
agricidtiu-al  lands  of  the  Kaupo 
properties  were  not  included  in  the 
proposed  or  final  designations. 
However,  we  have  foimd  that  some  of 
the  James  Campbell  Estate  lands  are 
essential  to  the  conservation  of  some  of 
the  species  and  do  not  meet  the  criteria 
imder  section  3(5)(A)  of  the  Act  for 
exclusion  because  long-range 
management  goals  and  plans  are  not  yet 
in  place.  These  lands  have  been 
included  in  the  final  critical  habitat 
designation.  As  resoiut:es  allow, 
however,  the  Service  would  be  willing 
to  consider  futiu-e  revisions  or 
amendments  to  this  final  critical  habitat 
rule  if  landowners  affected  by  this  rule 
develop  conservation  programs  or 
partnerships  (e.g.,  Habitat  Conservation 
Plans,  Safe  Harbor  Agreements, 
conservation  agreements,  etc.)  on  their 
lands  that  outweigh  the  regulatory  and 
educational  benefits  of  a  critical  habitat 
designation  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 

(37)  Comment:  Ulupalakua  Ranch 
requested  that  its  lands  be  removed 
from  proposed  critical  habitat  for  the 
following  reasons:  (1)  Likelihood  of 
private  party  lawsuits  resulting  in 
mandated  protection  for  critical  habitat; 
(2)  likelihood  of  private  party  lawsuits 
limiting  current  ranch  operations;  (3) 
limits  on  development  of  diversified 
agricultiual  operations  caused  by  the 
Ranch's  interest  in  Federal  cost  share 
programs;  (4)  lost  revenues;  (5) 
expenditures  to  assess  the  impact  of  the 
proposed  designations;  (6)  economic 
hardship  resulting  from  increased 
expenses  to  counter  trespassing  caused 
by  increased  ciuiosity  over  critical 
habitat  lands;  (7)  lower  economic 
returns  and  job  loss  caused  by  critical 
habitat  dividing  up  sections  of  the 
Ranch,  thus  leading  to  inefficiency;  (8) 
concern  over  the  Service  becoming 
involved  in  County  Permitting  processes 
(as  they  did  when  Ulupalakua  Ranch 
requested  a  Special  Use  Permit  from  the 
County  of  Maui  for  telecommunications 
purposes);  (9)  ranch  lands  consisting  of 
predominantly  nonnative  alien  species 
that  the  Service  has  documented  as 
threats;  and  (10)  a  reduced  willingness 


of  the  Raneh  to  participate  in  voluntary 
conservation  efforts. 

Our  Response:  We  found  that 
Ulupalakua  Ranch  met  the  requirements 
under  4(b)(2)  of  the  Act  (see  "Analysis 
of  Impacts  Under  Section  4(b)(2)")  and 
therefore  has  been  excluded  from 
critical  habitat  designation. 

Issue  7:  Policy  and  Regulations 

(38)  Comment:  One  conunenter 
opposed  the  designation  of  critical 
habitat  in  East  Maui  from  Makawao  to 
Kula  because  hunters  use  these  areas. 

Our  Response:  Critical  habitat 
designation  does  not  affect  activities, 
including  human  access,  on  State  or 
private  lands  unless  some  kind  of 
Federal  permit,  license,  or  funding  is 
involved  and  the  activities  may  affect 
the  species.  It  imposes  no  regulatory 
prohibitions  on  State  or  other  non- 
Federaldands,  nor  does  it  impose  any 
restrictions  on  State  or  non-Federal 
activities  that  are  not  funded  or 
authorized  by  any  Federal  agencies. 
Access  to  Federal  lands  that  are 
designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat.  If  we 
determine  that  access  will  result  in 
adverse  modification  of  the  critical 
habitat,  we  will  suggest  reasonable  or 
prudent  alternatives  that  allow  the 
proposed  activities  to  proceed. 
Recreational,  commercial,  and 
subsistence  activities,  including 
hunting,  on  non-Federal  lands  are  not 
regulated  by  this  critical  habitat 
designation,  and  may  be  impacted  only 
where  there  is  Federal  involvement  in 
the  action  and  the  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat.  According  to  our  economic 
analysis  the  probability  of  a  major 
change  in  game  management  by  the 
State  is  regarded  as  slight.  Thus, 
designation  of  critical  habitat  is 
expected  to  have  minor  economic 
impacts  related  to  management  of  game 
mammals  and  to  himting. 

Issue  8:  Economic  Issues 

(39)  Comment:  An  economic  analysis 
(EA)  must  be  completed  before  critical 
habitat  is  designated.  Even  though  the 
Service  is  designating  critical  habitat 
before  conducting  an  EA  in  order  to 
meet  a  comi  imposed  deadline,  the 
Service  is  not  relieved  from  meeting  the 
prudent  and  determinable  standard  for 
designating  critical  habitat.  It  is  a 
disservice  to  the  landowners  to  not 
include  an  economic  impact  analysis  at 
the  time  of  proposed  designation  even  if 
the  Service  anticipates  that  such 
designation  will  not  have  any 
significant  economic  impact.  Any 
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proposed  critical  habitat  designated 
without  first  conducting  an  economic 
analysis  would  be  imprudent  and 
prematiue. 

Our  Response:  We  did  not  designate 
critical  habitat  before  conducting  an  EA. 
The  draft  economic  analysis  was 
published  and  made  available  for 
review  on  October  2,  2002  (67  FR 
61845).  The  comment  period  on  the 
proposed  rule  to  designate  critical 
habitat  for  these  61  species  from  the 
islands  of  Maui  and  Kahoolawe  was 
extended  until  November  1,  2002,  to 
allow  interested  and  affected  parties  the 
opportunity  to  review  the  draft 
economic  analysis  in  conjunction  with 
the  proposed  critical  habitat  rule. 

The  Service  determines  whether 
critical  habitat  designation  is  prudent 
according  to  regulations  found  at  50 
CFR  424.12(a).  In  accordance  with  these 
regulations,  critical  habitat  designation 
is  not  prudent  only  when  one  or  both 
of  the  following  two  situations  exist:  (1) 
The  species  is  threatened  by  taking  or 
other  himian  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (2)  such  designation  would 
not  be  beneficial  to  the  species.  The 
economic  analysis  is  conducted  after 
critical  habitat  has  been  proposed  in  a 
given  area,  as  set  forth  in  regulations 
found  at  50  CFR  424.19.  If  we  find  that 
economic  and  other  impacts  outweigh 
the  benefit  of  designating  critical  habitat 
in  a  given  area,  that  area  may  be 
excluded. 

(40)  Comment:  The  proposal 
identifies  portions  of  two  habitat  imits 
(units  Cl,  C2,  C3,  Gl.  and  G5),  that 
consist  in  part  of  private  lands  and  are 
occupied  by  only  one  or  two  species, 
which  have  known  current  populations 
on  other  islands.  Portions  of  these  units 
may  have  economic  value  to  their 
respective  landowners  for  eventual 
shoreline  development  or  as  sources  of 
surface  water  for  irrigation.  Absent  the 
economic  analysis,  it  is  impossible  to 
determine  from  the  proposal  whether 
the  benefits  of  excluding  these  areas 
would  outweigh  the  benefits  of 
including  them  as  critical  habitat. 

Our  Response:  We  agree  that  it  is 
difficult  to  determine  the  relative  costs 
and  benefits  of  critical  habitat 
designation  without  benefit  of  an 
economic  analysis.  It  is  precisely  for 
this  reason  that  the  draft  economic 
analysis  was  made  available  for  review 
immediately  upon  completion  on 
October  2,  2002,  and  the  public 
conunent  period  on  the  proposed 
critical  habitat  designations  for  these  61 
species  from  the  islands  of  Maui  and 
Kahoolawe  was  extended  until 
November  1,  2002.  Maui  units  Cl  and 


C2  have  not  been  designated  as  final 
critical  habitat.  Maui  unit  C3  has  been 
reduced  to  include  onjy  State  owned 
lands  within  the  conservation  district 
and  Gl  and  G5  have  been  reduced  to 
lands  within  the  conservation  district. 
No  costs  are  expected  to  occin  from 
such  impacts  to  water  systems,  because 
none  of  the  plants  are  stream-dependent 
for  their  survival  and  therefore  would 
not  cause  a  reduction  in  water 
diversions.  In  addition,  water 
infrastructures  are  considered  a 
manmade  feature  and  therefore  its 
operation  and  maintenance  are  not 
subject  to  critical  habitat  provisions  of 
section  7,  because  these  features  and 
structures  normally  do  not  contain,  and 
are  not  likely  to  develop,  any  primary 
constituent  elements. 

(41)  Comment:  The  DEA  did  not 
address,  or  did  not  adequately  consider, 
a  variety  of  costs  and  benefits  that  they 
believe  could  occur  caused  by  the 
implementation  of  section  7 
consultation  for  these  species. 

Our  Response:  Many  of  these  possible 
costs  were  considered  and  some  were 
addressed  in  the  DEA.  In  many  cases, 
however,  potential  costs  were  purposely 
not  addressed  in  the  DEA  because  they 
are  not  expected  to  occur.  In  other  cases, 
it  is  possible  for  them  to  occur.  In  still 
other  cases,  the  concerns  no  longer  have 
substance  given  the  Service's 
modifications  to  the  proposed  critical 
habitat.  Finally,  in  some  cases,  the 
comments  provided  new  information 
and  costs  were  modified  in  section  4  of 
the  Addendum. 

(42)  Comment:  One  commenter  stated 
that  the  proposed  designation  fails  to 
properly  consider  the  importance  of 
cooperation  and  goodwill  between  the 
Service  and  private  landowners,  and  the 
impact  critical  habitat  designations  will 
have  in  discoiu^ging  voluntary 
partnerships  on  private  lands.  Haleakala 
Ranch  stated  that  if  critical  habitat  were 
designated  on  ranch  lands,  the  ranch 
would  cease  participation  in 
conservation  projects  designed  to 
promote  endangered  species  recovery. 
The  ranch  also  stated  that  access  to 
Haleakala  Ranch  land  will  be  denied  to 
those  seeking  data  about  the  presence  of 
the  listed  species,  and  future 
partnerships,  existing  agreements,  and  a 
land  steward  position  may  be 
terminated  in  an  effort  to  insulate  the 
company  from  outside  governmental 
oversight.  The  ranch  prefers  to  work 
cooperatively  with  the  Service  and  other 
conservation  entities  to  continue  its 
legacy  of  land  stewardship.  Ulupalakua 
Ranch  stated  that  designation  of  critical 
habitat  woidd  result  in  discontinuation 
of  its  associations  with  organizations 
associated  with  native  plant  restoration. 


Ulupalakua  Ranch  will  also  deny  access 
to  those  interested  in  plant  conservation 
and  would  not  allow  reintroductions  of 
any  native  plants  to  its  private  property. 
Similarly,  Alexander  and  Baldwin,  Inc. 
cautioned  the  Service  to  carefully 
consider  the  benefits  of  existing 
cooperative  agreements  such  as  the  East 
Maui  Watershed  Partnership  and  the 
potentially  chilling  effect  that 
designation  might  have  on  such 
agreements.  The  Estate  of  James 
Campbell  also  stated  a  preference  for 
encouraging  the  establishment  of 
voluntary  partnerships  with  landowners 
to  effectuate  the  desired  species 
conservation.  This  cBmmenter  further  . 
stated  that  the  regulatory  approach 
discoiuages  the  cooperation  which  has 
been  a  key  to  successful  species 
conservation.  Another  commenter  stated 
that  if  the  Service  truly  wants  to  carry 
out  its  mission  statement  and  "work 
with  others  to  conserve,  protect  and 
enhance  fish,  wildlife  and  plants,  and 
their  habitats  for  the  continuing  benefit 
of  the  American  people,"  they  should 
meet  with  the  community  of  the  DHHL 
Kahikinui  homesteads  to  explain  in 
clear  and  concise  terms  what  is  being 
proposed  and  exactly  how  it  may 
impact  our  community.  Others 
expressed  similar  concerns  that 
cooperation  and  on-the-ground 
management  were  more  important  than 
critical  habitat  designation. 

Our  Response:  Chapter  VI,  Section  4.j. 
of  the  DEA  discusses  the  potential  for 
reduced  cooperation  with  the  Service  on 
conservation  projects  as  a  result  of 
critical  habitat.  The  DEA  determines 
that  a  modest  but  undetermined 
reduction  in  cooperation  may  occur, 
along  with  a  corresponding  but 
undetermined  environmental  loss  to 
society.  However,  as  the  comment 
indicates,  the  Service  received  letters 
from  two  landowners,  Ulupalakua 
Ranch  and  Haleakala  Ranch,  dxu-ing  the 
public  comment  period  stating  that  they 
will  no  longer  participate  in 
conservation  projects  designed  to  assist 
native  plant  species  if  critical  habitat  is 
designated  on  their  land.  Over  the  past  - 
three  years  alone,  these  landowners 
have  participated  in  more  than  seven 
different  conservation  projects, 
receiving  more  than  $290,000  from  the 
Service  or  Natxual  Resources 
Conservation  Service  (NRCS).  This 
funding  is  often  matched  by  the 
landowner,  and  thus  the  cost  of  these 
projects  likely  exceeds  $580,000.  While 
the  benefits  of  these  projects  are 
difficult  to  quantify  (as  discussed 
further  in  section  6  of  the  Addendum), 
the  biological  value  of  these  projects  to 
the  native  plants  is  at  minimum  equal 
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tb  the  costs  of  each  project  Assuming 
that  participation  over  the  past  three 
jjaars  is  inchcative  of  the  average  level 
df  participation,  over  a  period  of  ten 
years,  the  value  of  the  conservation 
projects  would  exceed  $1.7  million. 
Thus,  a  reduction  in  cooperation  in 
cttnservation  projects  by  these  two 
landowners  could  be  expected  to  result 
ip.  a  corresponding  environmental  loss 
tp  society  of  more  than  $1.7  million.  In 
addition,  these  landowners  have 
indicated  that  they  will  not  allow 
ojutside  individuals,  agencies  or 
cjilganizations  to  monitor,  investigate,  or 
doUect  data  about  native  plants  on  their 
lands.  In  qualitative  terms,  the  total  loss 
to  society  as  a  result  of  reduced 
cboperation  in  conservation  projects 
could  be  considered  significant. 

(43)  Comment:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
vfith  Hawaii  Land  Use  I^w.  Critical 
habitat  could  result  in  changes  to  zoning 
under  State  law.  There  is  an  overriding 
directive  under  State  law  that 
endangered  plant  species  are  to  be 
protected  in  the  State's  planning  and 
zoning  process.  HRS  §  205-2(e)  states 
that  Conservation  Districts  shall  include 
areas  necessary  for  conserving 
endangered  species.  HRS  195D-5.1 
states  that  DLNR  shall  initiate 
amendments  in  order  to  include  the 
habitat  of  rare  species.  Even  if  DLNR 
does  not  act,  the  Land  Use  Commission 
may  initiate  such  changes,  or  they  may 
be  forced  by  citizen  lawsuits.  Areas  for 
endangered  species  are  placed  in  the 
protected  subzone  with  the  most  severe 
restrictions.  While  existing  uses  can  be 
grandfathered,  downzoning  will  prevent 
landowners  from  being  able  to  shift  uses 
in  the  futiu«,  will  reduce  market  value, 
increase  property  tax,  and  make  the 
land  unmortgageable.  Although  the 
Service  acknowledges  that  there  could 
be  substantial  indirect  costs  relating  to 
redistricting  of  land  to  the  Conservation 
District,  several  commentators  disagreed 
with  the  characterization  of  these  costs 
as  "minor"  and  with  the  statement  that 
the  probabilities  of  redistricting  is 
"ilightto  small." 

Our  Response:  In  oiu  economic 
analysis  we  indicated  that  about  8,770 
ha  (21,670  ac)  of  Agricultural  lands 
would  be  included  in  the  designation,  of 
which  4,443  ha  (10,980  ac)  is  privately 
owned.  However,  in  this  final  rule,  we 
have  designated  critical  habitat  on  only 
5,170  ha  (12,744  ac)  of  Agricultural 
lands  on  Maui  and  Kahoolawe;  the 
remaining  Agricultural  lands  were 
excluded  from  the  final  designation 
pursuant  to  section  4(b)(2).  Of  this, 
approximately  15  percent,  or  794  ha 
(1L960  ac),  is  owned  by  private 


landowners.  The  primary  activity  that 
takes  place  on  privately-owned 
agriculturally-zoned  land  is  ranching. 
The  economic  analysis  found  that 
reduction  in  land  values  that  would  be 
caused  by  redistricting  privately  owned 
land  from  Agricultural  to  Conservation 
District  ranges  from  $1,000  to  $10,000 
per  acre.  Since  1,960  acres  of 
Agricultiu-al  land  are  privately  owned,  if 
all  such  lands  were  redistricted,  the 
total  loss  would  range  from  $1,960,000 
to  $19,600,000.  Even  if  a  landowner  has 
no  plans  to  sell  the  land,  the  loss  in  land 
value  due  to  redistricting  could  reduce 
potential  mortgage  financing.  However, 
as  discussed  in  the  economic  analysis, 
the  redistricting  of  all  Agricultural  land 
to  Conservation  is  a  worst-case  scenario, 
and  one  which  is  not  envisioned  for 
several  reasons. 

HRS  section  195D-5.1  states  that  the 
Department  of  Land  and  Natiual 
Resources  (DLNR)  "shall  initiate 
amendments  to  the  conservation  district 
boundaries  consistent  with  section  205- 
4  in  order  to  include  high  quality  native 
forests  and  the  habitat  of  rare  native 
species  of  flora  and  fauna  within  the 
conservation  district."  HRS  section  205- 
2(e)  specifies  that  "conservation 
districts  shall  include  areas  necessary 
for  *   *   *  conserving  indigenous  or 
endemic  plants,  fish  and  wildlife, 
including  those  which  are  threatened  or 
endangered  *   *   *  "  Unlike  the 
automatic  conferral  of  State  law 
protection  for  all  federally  listed  species 
{see  HRS  195D-4(a)),  these  provisions 
do  not  explicitly  reference  federally 
designated  critical  habitat  and,  to  our 
knowledge,  DLNR  has  not  proposed 
amendments  in  the  past  to  include  all 
designated  critical  habitat  in  the 
Conservation  District.  Nevertheless, 
according  to  the  Land  Division  of  DLNR, 
DLNR  is  requfred  by  HRS  195D-5.1  to 
initiate  amendments  to  reclassify 
critical  habitat  lands  to  the  Conservation 
District  (Deirdre  Mamiya, 
Administrator,  Land  Division,  in  litt. 
2002). 

State  law  only  permits  other  State 
departments  or  agencies,  the  county  in 
which  the  land  is  situated,  and  any 
person  with  a  property  interest  in  the 
land  to  petition  the  State  Land  Use 
Commission  (LUC)  for  a  change  in  the 
boundary  of  a  district.  HRS  section  205- 
4.  The  Hawaii  Department  of  Business, 
Economic  Development  &  Tourism's 
(DBEDT)  Office  of  Planning  also 
conducts  a  periodic  review  of  district 
boundaries  taking  into  account  current 
land  uses,  environmental  concerns  and 
other  factors  and  may  propose  changes 
to  the  LUC. 

The  State  Land  Use  Commission 
determines  whether  changes  proposed 


by  DLNR,  DBEDT,  other  state  agencies, 
counties  or  landowners  should  be 
enacted.  In  doing  so.  State  law  requires 
LUC  to  take  into  account  specific 
criteria,  set  forth  at  HRS  205-17.  While 
the  LUC  is  specifically  directed  to 
consider  the  impact  of  the  proposed 
reclassification  on  "the  preservation  or 
maintenance  of  important  natural 
systems  or  habitats,"  it  is  also 
specifically  directed  to  consider  five 
other  impacts  in  its  decision:  (1) 
"maintenance  of  valued  cultural, 
historical,  or  natural  resources;"  (2) 
"maintenance  of  other  natural  resources 
relevant  to  Hawaii's  economy, 
including,  but  not  limited  to, 
agricultiual  resources;"  (3) 
"commitment  of  state  funds  and 
resources;"  (4)  "provision  for 
employment  opportunities  and 
economic  development;"  and  (5) 
"provision  for  housing  opportunities  for 
all  income  groups,  particularly  the  low, 
low-moderate,  and  gap  groups."  HRS 
205.17.  Approval  of  redistricting 
requires  six  affirmative  votes  from  the 
nine  conunissioners,  with  the  decision 
based  on  a  "clear  preponderance  of  the 
evidence  that  the  proposed  boundary  is 
reasonable."  HRS  205-4. 

Thus,  even  if  all  federally  designated 
critical  habitat  is  petitioned  for 
redistricting,  the  likelihood  of 
redistricting  will  vary  parcel  by  parcel. 
While  the  LUC  may  redistrict  some 
parcels,  it  is  uidikely  that  lands  with  a 
high  economic  value  to  the  community, 
such  as  lands  v»dth  significant  State 
investments,  prime  agricultural  land, 
land  planned  for  the  economic  and 
commimity  development,  and  land 
planned  for  the  provision  of  housing, 
would  be  redistricted.  By  way  of 
illustration,  in  the  last  State  district 
boundary  review  only  five  privately 
owned  parcels  were  redistricted  to 
Conservation  even  though  several 
hundred  parcels  were  proposed  for 
redistricting  (Addendum).  While 
concern  has  been  expressed  that  a  third 
party  would  challenge  a  decision  by  the 
LUC  not  to  redistrict  a  critical  habitat 
parcel  in  State  court.  State  courts  have 
been  deferential  to  the  LUC  decisions  if 
they  are  supported  by  the  record, 
consistent  with  statutory  provisions, 
and  not  affected  by  errors.  See,  e.g., 
Kilauea  Neighborhood  Ass'n.  v.  Land 
Use  Comm'n.  751  P.2d  1031,  1035 
(Haw.  Ct.  App.  1988)  (finding  that, 
although  LUC's  findings  were  poorly 
drawn,  the  record  provided  sufficient 
support  for  the  decision);  Outdoor  Circle 
V.  Harold  K.L.  Castle  Trust  Estate,  675 
P.2d  784,  793  (Haw.  Ct.  App.  1983) 
(upholding  LUC's  decision  as  consistent 
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with  statutory  provisions  and  not 
affected  by  errors). 

(44)  Comment:  A  commenter  stated 
that  the  DEA  fails  to  consider  economic 
impacts  of  critical  habitat  that  result 
through  interaction  with  State  law, 
specifically  Hawaii  Environmental 
Impact  Statement  Law.  HRS  343-5 
applies  to  any  use  of  conservation  land, 
and  a  full  Environmental  Impact 
Statement  is  required  if  any  of  the 
significance  criteria  listed  in  HAR  11- 
200-12  apply.  One  of  these  criteria  is 
that  an  action  is  significant  if  it 
"substantially  affects  a  rare,  threatened 
or  endangered  species  or  its  habitat." 
This  will  result  in  costly  procedural 
requirements  and  delays.  Another 
commenter  expressed  concerns  that  the 
Service  may  get  involved  in  county 
permitting  processes  (as  it  did  when 
Ulupalakua  Ranch  requested  a  Special 
Use  Permit  from  the  County  of  Maui  for 
telecommunication  purposes).  Multiple 
commenters  also  stated  the  following: 
The  DEA  fails  to  evaluate  the  practical 
effect  critical  habitat  designation  will 
have  on  development.  The  draft  fails  to 
quantify  the  indirect  costs  that.critical 
habitat  designation  could  cause  by 
making  the  process  of  obtaining  State 
and  coimty  permits  for  development 
more  difficult,  expensive,  and  time 
consuming.  Similarly,  it  should  take 
into  account  the  delays  and  additional 
cost  to  ensure  compliance  with  Federal 
regulations.  Special  Management  Area 
permits  administered  by  Maui  County 
as  required  by  Hawaii's  Coastal  Zone 
Management  Act  will  be  harder  to  get, 
will  result  in  delays,  will  cause  a 
decline  in  property  values  and  may 
make  it  impossible  to  develop.  This 
economic  impact  disappears  because 
the  DEA's  bottom  line  erroneously 
coimts  only  so-called  "direct"  costs  of 
consultation. 

Another  commenter  also  stated  that 
the  Service  has  taken  the  position  in 
other  States  that  it  has  a  right  to 
intervene  in  local  land  use  proceedings 
if  they  affect  endangered  species  on 
private  property.  For  example,  the 
Service  petitioned  the  local  zoning 
board  in  Arizona  to  postpone  approval 
of  a  rezoning  petition  pending  a  survey 
to  determine  the  extent  to  which  an 
endangered  plant  was  present  on  the 
property  even  though  no  Federal 
approval  was  being  sought.  The  failure 
of  the  Service  to  address  this  type  of 
activity  in  the  DEA  is  a  fundamental 
error  of  the  analysis. 

Our  Response:  Adverse  impacts  on 
development,  including,  but  not  limited 
to,  delays  for  additional  studies  and 
agency  reviews,  increased  costs  for 
enviromnental  studies,  increased  risk  of 
project  denials,  increased  risk  of  costly 


mitigation  measures,  increased  risk  of 
litigation  over  approvals,  are  not 
expected  since  there  are  no  knowoi 
development  plans  within  the 
designation.  Furthermore,  the  following 
factors  make  future  development 
projects  in  the  proposed  critical  habitat 
unlikely:  (1)  As  modified, 
approximately  80  percent  of  the 
proposed  critical  habitat  is  in 
Conservation  District  where 
development  is  severely  limited;  (2)  the 
approximately  20  percent  of  the  • 
proposed  critical  habitat  in  the 
Agricultural  district  is  in  remote  areas, 
areas  lined  with  gulches  or  steep  cliffs, 
or  areas  with  limited  access  to  water;  (3) 
there  are  no  known  plans  for 
development  within  the  final  critical 
habitat;  and  (4)  most  of  the  land 
designated  in  the  Special  Management 
Area  is  also  within  the  Conservation 
District. 

(45)  Comment:  The  DEA  fails  to 
consider  economic  impacts  of  critical 
habitat  that  result  through  interaction 
with  State  law,  specifically  the  State 
Water  Code.  HRS  174C-2  states 
"adequate  provision  shall  be  made  for 
protection  offish  and  wildlife."  HRS 
174C-71  instructs  the  commission  of 
Water  Resource  Management  to 
establish  an  in-stream  use  protection 
program  to  protect  fish  and  wildlife. 
Another  commenter  was  concerned  that 
critical  habitat  is  proposed  in  watershed 
areas  in  which  stream  or  irrigation 
system  water  flows.  This  commenter 
also  stated  the  following:  The  proposed 
rule  states  that  activities  such  as 
watershed  alteration  or  water  diversion 
may  trigger  section  7  consultations  if 
there  is  Federal  involvement.  If  the 
ability  to  divert  or  take  water  from  these 
sources  or  systems  is  restricted  or 
limited,  the  impact  would  be  far 
reaching  and  affect  all  lands  served  by 
such  water  sources  or  systems.  The 
Service  has  an  obligation  to  thoroughly 
investigate  this  issue  and  refrain  from 
designating  critical  habitat  until  it  has 
determined  whether  its  actions  will 
affect  water  use  and  balance  this  against 
any  benefit  to  the  species. 

Our  Response:  No  costs  are  expected 
to  occur  from  such  impacts  to  water 
systems,  because  none  of  the  listed 
plants  are  aquatic  and  therefore  would 
not  cause  a  reduction  in  water 
diversion.  In  addition,  water 
infrastructure  is  considered  a  maimiade 
feature  and  therefore  its  operation  and 
maintenance  are  not  subject  to  critical 
habitat  provisions  of  section  7,  because 
these  features  and  structures  normally 
do  not  contain,  and  are  not  likely  to 
develop,  any  primary  constituent 
elements. 


(46)  Comment:  A  commenter 
expressed  concerns  that  opponents  of 
water  diversions  may  use  critical  habitat 
as  a  tool  to  delay,  and  effectively  stop, 
many  worthwhile  water  diversion 
projects. 

Our  Response:  Maui  County  and 
Department  of  Water  Supply  (DWS) 
submitted  specific  information 
regarding  plaimed  projects  in  the 
proposed  critical  habitat  during  the 
public  comment  period.  Possible  and 
plaimed  projects  by  the  DWS  include 
water  source  development  in  Unit  B2; 
construction  of  a  water  reservoir 
adjacent  to  Unit  L;  access  and  intake 
improvements  in  Unit  L;  and  repair  and 
maintenance  of  existing  flumes  in  Unit 
L.  As  noted  earlier,  the  Service  removed 
Unit  B2  from  the  final  designation. 
Thus,  no  section  7  costs  would  be 
anticipated  to  result  from  future  DWS 
projects  in  this  area.  Moreover,  most  of 
the  identified  DWS  projects  in  Unit  L 
involve  repair  and  maintenance  of 
existing  manmade  features  and 
structures,  and  as  such,  would  not  be 
subject  to  section  7  consultation. 
However,  to  the  extent  that  the  plaiuied 
improvements  go  beyond  repair  and 
maintenance  and  would  be  subject  to 
section  7  consultation  caused  by  Federal 
funding  or  permitting,  the  DEA's 
estimate  of  zero  to  two  consultations 
reasonably  reflects  the  potential  number 
of  section  7  consultations  over  the  next 
10  years  (see  Chapter  VI,  Section  3.k.  of 
the  DEA).  The  DEA  estimates  that  the 
consultations  could  cost  up  to  $68,000 
with  project  modifications  that  could 
range  up  to  $200,000. 

(47)  Comment:  Several  commenters 
stated  that  the  DEA  focuses  primarily  on 
the  costs  of  critical  habitat  and  lacks  a 
thorough  benefits  analysis.  It  does  not 
include  the  benefits  of  watershed 
protection  and  improvement  or 
protection  of  other  stream  and  riparian 
biota;  the  value  of  the  listed  plants  as  an 
indicator  of  ecological  health;  the  value 
of  protecting  culturally  significemt 
species;  the  value  that  Hawaii's  people 
place  on  conservation  of  Hawaiian 
plants;  and  the  benefits  of  keeping  other 
native  species  off  the  endangered 
species  list,  of  maintaining  water  quality 
and  quantity,  of  promoting  ground 
water  recharge,  and  of  preventing 
siltation  of  the  marine  environment, 
thus  protecting  coral  reefs.  The  Service 
cannot  exclude  land  from  critical 
habitat  designation  if  it  considers  only 
the  costs,  and  not  the  benefits,  of  critical 
habitat  designation.  In  failing  to  discuss 
these  benefits,  the  Service  missed  an 
opportimity  to  educate  the  public 
regarding  the  value  of  protecting  native 
species  and  native  ecosystems.  The 
Service  must  use  the  tools  available, 
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such  as  a  study  by  the  University  of 
Hawaii  (UH)  Secretariat  for 
Conservation  Biology  that  estimated  the 
value  of  ecosystem  services,  to  quantify 
the  benefits  of  critical  habitat. 
Conversely,  another  commenter  stated 
that  the  alleged  benefits  are  entirely 
speculative  and  unquantifiable,  and  that 
the  listed  plants  are  of  no  use  to  anyone 
and  lack  commercial  value.  Another 
commenter  points  out  that  according  to 
the  DEA  summary  of  costs  and  benefits, 
the  benefits  of  designating  critical 
habitat  are  "difficult  to  estimate"  and 
are  exceeded  by  the  costs.  Accordingly, 
the  Service  should  exclude  areas 
covered  by  the  DEA  from  designatidiL 

Our  Response:  There  is  little 
disagreement  in  the  published  economic 
■  literature  that  real  social  welfare 
benefits  can  result  from  the 
conservation  and  recovery  of 
endangered  and  threatened  species 
(Bishop  1978, 1980;  Brookshire  and 
Eubanks  1983;  Boyle  and  Bishop  1986; 
Hageman  1985;  Samples  et  al.  1986; 
StoU  and  Johnson  1984).  Such  benefits 
have  also  been  ascribed  to  preservation 
of  open  space  and  biodiversity  (see 
examples  in  Pearce  and  Moran  (1994) 
and  Fausold  and  Lilieholm  (1999)),  both 
of  which  are  associated  with  species 
conservation.  Likewise,  a  regional 
economy  can  benefit  from  the 
preservation  of  healthy  populations  of 
endangered  and  threatened  species,  and 
the  habitat  on  which  these  species 
depend. 

jChapter  VI,  Section  6  of  the  DEA 
discusses  potential  benefits,  both  dfrect 
and  indfrect,  that  can  result  from  the 
proposed  designation.  The  DEA  notes 
that  the  proposed  designation  can  create 
ecological  and  cultural  benefits  such  as 
the  ones  mentioned  in  the  above 
comment — e.g.,  ethnobotanical  value  of 
plants  to  the  Native  Hawaiians  and 
social  welfare  benefits  of  ecological 
improvements.  However,  the  DEA  also 
indicates  that  these  benefits  are  not 
quantified  due  to  lack  of  information 
available  on:  (1)  Quantified  data  on  the 
value  of  the  Maui  and  Kahoolawe 
sp>ecies,  and  (2)  quantified  data  on  the 
change  in  the  quality  of  the  ecosystem 
and  the  species  as  a  result  of  the 
designation.  The  DEA,  however,  does 
not  conclude  that  the  benefits  are 
exceeded  by  the  costs.  Instead,  it 
discusses  the  benefits  that  could  result 
from  critical  habitat  designation  in 
qualitative  terms. 

While  section  4(b)(1)(A)  of  the  Act 
stipulates  that  listing  determinations 
must  be  made  solely  on  the  basis  of 
biological  evidence,  section  4(b)(2)  of 
the  Act,  which  calls  for  the 
establishment  of  critical  habitat  for  all 
listed  species  if  it  is  prudent  and 


determinable,  adds  that  the  Secretary 
should  take  into  consideration  the 
economic  impact  of  the  designation  and 
any  other  relevant  impacts  before 
specifying  any  particular  area  as  critical 
habitat.  Hence,  an  economic  analysis  is 
part  of  the  process  of  designating  critical 
habitat.  Section  4(b)(2)  of  the  Act 
provides  the  Secretary  with  broad 
discretion  to  take  into  consideration  the 
economic  impacts  of  any  proposed 
critical  habitat  designation  and  exclude 
areas  where  she  finds  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designation. 

The  Secretary  may  exclude  any  area 
from  critical  habitat  if  she  determines 
that  the  benefits  of  exclusion  outweigh 
the  benefits  of  specifying  such  area  as 
part  of  the  critical  habitat,  unless  she 
determines,  based  on  the  best  scientific 
and  commercial  data  available,  the 
failure  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned  (16  U.S.C. 
1533(b)(2)). 

Thus,  the  Secretary  is  not  required  to 
find  that  the  benefits  of  inclusion 
outweigh  the  costs  of  inclusion  before 
designating  an  area,  nor  is  the  Secretary 
required  to  exclude  an  area  from  critical 
habitat  if  she  determines  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  Rather,  the  Act 
provides  the  Secretary  with  the 
discretion  to  take  economic  and  other 
considerations  into  account  when 
designating  critical  habitat. 

As  such,  the  DEA  and  the  Addendum 
serve  to  illustrate  possible  impacts  that 
can  result  from  the  designation,  whether 
in  the  form  of  costs  or  benefits. 
However,  the  DEA  and  the  Addendimi 
are  not  intended  to  provide  a 
comprehensive  analysis  of  the  benefits 
that  could  result  from  section  7  of  the 
Act  in  general,  or  of  critical  habitat  in 
particular.  In  short,  the  Service  believes 
that  the  benefits  of  critical  habitat 
designation  are  best  expressed  in 
biological  terms  that  can  be  weighed 
against  the  expected  costs  of  the 
rulemaking.  The  DEA  and  the 
Addendum  simply  provide  information 
for  the  Secretary  to  exercise  her 
discretion,  but  do  not  provide  definitive 
conclusions  or  recommendations  as  to 
what  areas,  if  any,  should  be  excluded 
from  the  final  designation. 

Finally,  although  the  UH  study  does 
value  ecosystem  services,  it  has  limited 
applicability  for  valuing  the  benefits  of 
the  proposed  critical  habitat  designation 
for  the  plants  for  a  number  of  reasons. 
First,  the  UH  study  had  a  different 
piupose,  which  was  to  estimate  the  total 
value  of  envfronmental  benefits 
provided  by  the  entire  Ko'olau 
Mountains  on  the  island  of  Oahu  versus 


the  value  of  the  more  limited  benefits 
provided  by  the  proposed  critical 
habitat  for  the  plants  on  the  islands  of 
Maui  and  Kahoolawe.  Consistent  with 
its  purpose,  the  UH  study  provided  no 
estimates  of  the  changes  in 
enviromnental  conditions  resulting  from 
changes  in  land  and  stream  management 
due  to  critical  habitat  designation. 

Furthermore,  many  of  the 
assumptions  and  much  of  the  analysis 
in  the  UH  study  are  not  transferable  to 
the  economic  analysis  for  the  plants' 
critical  habitat.  For  example,  the  value 
of  water  recharge  in  the  UH  study 
reflects  projected  water  supply  and 
demand  conditions  on  Oahu — an  island 
%  of  the  size  of  Maui  but  with  a 
population  of  nearly  ten  times  that  of 
Maui.  Also,  the  UH  benefit  analysis  of 
reducing  soil  nmoff  is  imique  to  three 
valleys  that  drain  through  partially 
chaimelized  streams  in  urban  areas  into 
the  maiunade  Ala  Wai  Canal.  Since  this 
canal  was  designed  with  inadequate 
flushing  from  stream  or  ocean  currents, 
it  functions  as  an  unintended  settling 
basin  that  must  be  dredged  periodically. 
In  addition,  the  recreational  and 
ecotourism  values  provided  in  the  UH 
study  apply  to  areas  that  are  accessible 
to  most  hikers,  which  is  not  the  case 
with  significant  portions  of  the 
plants'critical  habitat.  Significant 
portions  of  the  plants'  critical  habitat 
units  are  in  moimtainous  range  with 
steep  slopes  and  difficult  access  and  on 
coastal  cliffs. 

(48)  Comment:  Critical  habitat  does 
not  benefit  ecotoiu-ism  by  creating  new 
special  places  for  people  to  visit,  as  the 
DEA  suggests.  Rather,  it  helps  to  protect 
the  special  places  that  already  exist 
from  degradation,  ensuring  that  they 
will  be  around  in  the  future  to  attract 
future  ecotourists.  Moreover,  the 
Service's  subjective  preference  that 
commercial  operators  not  feature  visits 
to  view  threatened  and  endangered 
plants  has  no  place  in  an  objective 
economic  analysis. 

Our  Response:  Chapter  VI,  Section 
6.b.(l)  of  the  DEA  indicates  that  the 
proposed  critical  habitat  may  enhance 
the  appeal  of  ecotourism  by  providing  a 
marketing  dimension.  However,  the 
DEA  also  states  that  this  benefit  may  be 
slight  since  these  places  may  already  be 
regarded  as  special  due  to  the  existing 
natural  and  cultural  resources  in  the 
area. 

(49)  Comment:  The  DEA 
imderestimates  economic  costs  because 
they  are  limited  to  what  is  likely  to 
occur  within  10  years.  Critical  habitat 
designation  is  permanent  and  not 
automatically  revised  if  there  is  new 
evidence  of  the  benefits  of 
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nondesignation,  or  if  the  species  is 
delisted. 

Our  Response:  A  listed  species  is 
delisted  when  it  is  recovered  or  has 
become  extinct.  Recovery  is  defined  as 
no  longer  needing  the  protections 
provided  by  the  Act,  which  includes 
critical  habitat.  As  such,  when  a  species 
is  delisted,  its  critical  habitat  would  be 
simultaneously  "undesignated." 

Furthermore,  a  10-year  time  horizon 
is  used  because  many  landowners  and 
managers  do  not  have  specific  plans  for 
projects  beyond  10  years.  In  addition, 
the  forecasts  in  the  analysis  of  future 
economic  activity  are  based  on  cixrrent 
socioeconomic  trends  and  the  current 
level  of  technology,  both  of  which  are 
likely  to  change  over  the  long  term. 

(50)  Comment:  The  DEA  dismisses 
concerns  about  impacts  on  the  use  of 
structures  and  features  already  in  place 
in  areas  to  be  designated  as  critical 
habitat.  The  draft  concedes  that  the  lack 
of  clarity  can  force  landowners  to  incur 
costs  to  investigate  the  implications  of 
the  regulations.  The  estimate  that  this 
will  only  take  15—40  hours  is  too  low 
given  the  size  of  the  designated  areas, 
the  vagueness  of  the  regulatory 
exclusion,  and  the  real  costs  of 
obtaining  development  approvals. 

In  addition,  the  DEA's  analysis  of 
potential  costs  expected  to  be  incurred 
by  private  landowners  to  investigate  the 
implications  of  critical  habitat  on  their 
lands  is  flawed,  because  the  analysis 
fails  to  recognize  that  the  cost  to 
investigate  the  implications  of  CH  are 
sunk  costs  associated  with  the 
designation  process,  not  additional  costs 
that  the  final  designation  would  impose. 

Our  Response:  The  DEA  recognized 
that  some  landowners  might  spend  a 
great  deal  of  time  investigating  the 
implications  of  critical  habitat,  while 
others  might  not  spend  any  time.  The 
costs  reported  in  the  DEA  reflect  a 
reasonable  estimate  of  total  costs  for  all 
landowners,  based  on  an  estimate  of  the 
number  of  landowners  who  are  likely  to 
investigate  the  implications  of  critical 
habitat.  The  Addendum  revised  this 
number  upwards  in  response  to  public 
comment.  However,  on  further 
reflection,  the  estimate  contained  in  the 
DEA  better  reflects  an  average  estimate 
for  all  affected  landowners  for  the 
following  reasons.  The  estimate  takes 
into  account  whether  their  land  is  in 
areas  that  are  imsuitable  for 
development  due  to  mountainous 
terrain  and/or  being  in  the  Conservation 
District.  The  analysis  also  assumes  an 
average  cost  per  landowner  to 
investigate  the  implications  of  critical 
habitat.  Public  comment  did  not  offer  an 
alternative  estimate  of  time  or  costs  that 
would  support  changing  the  estimate  in 


the  DEA.  Thus  the  estimates  of  hours 
spent  and  costs  incurred  remain  the 
same  as  they  appear  in  the  DEA. 

(51)  Comment:  One  conunenter  stated 
the  following:  The  DEA  fails  to  consider 
the  economic  impacts  of  listing  and 
critical  habitat  that  result  through 
interaction  with  State  law,  specifically 
Hawaii's  Endangered  Species  Act.  The 
commenter  suggested  that  New  Mexico 
Cattle  Growers  Association  v.  U.S.  Fish 
and  Wildlife  Service  requires 
consideration  of  the  impact  of  listing  as 
well  as  the  impact  of  designating  an  area 
as  critical  habitat.  Instead,  the  analysis 
is  expressly  limited  to  the  impact  of 
Federal  agency  consultation  under  the 
jeopardy  standard.  Since  Federal  listing 
triggers  listing  imder  State  law,  the 
Service  must  consider  the  impact  of  take 
prohibitions  under  State  law  (and 
consequently  Federal  law,  which 
prohibits  destruction  of  plants  in 
knowing  violation  of  State  law). 
Violations  of  these  laws  can  trigger 
lawsuits. 

Our  i?esponse;  The  DEA  and  the 
Addendum  consider  the  economic 
impacts  of  section  7  consultations 
related  to  critical  habitat  even  if  they  are 
attributable  co-extensively  to  the  listed 
status  of  the  species.  In  addition,  the 
DEA  and  the  Addendum  examine  any 
indirect  costs  of  critical  habitat 
designation;  however,, where  it  is  the 
listing  of  a  species  that  prompts  action 
at  the  State  or  local  level,  the  impacts 
are  not  attributable  to  critical  habitat 
designation.  Take  prohibitions  under 
Hawaii  law  are  purely  attributable  to  a 
listing  decision  and  do  not  occur 
because  of  critical  habitat  designations. 
There  are  not  take  prohibitions 
associated  with  the  plants  critical 
habita't. 

(52)  Comment:  Multiple  commenters 
opposed  the  designation  of  agricultural 
lands  needed  to  support  agriculture  and 
ranching.  They  stated  that  critical 
habitat  designation  would  reduce 
property  values  and  the  ability  to 
develop  lands  that  were  previously 
plaimed  for  development. 
Approximately  77  percent  of  the 
proposed  designated  land  is  within  the 
State  Conservation  District,  which 
includes  irrigation  water  essential  to 
agriculture.  The  rest  of  the  lands 
proposed  for  designation  are  in  the  State 
Agricultural  District.  Designation  of 
agricultural  lands  could  prevent  a 
farmer  or  rancher  from  using  those 
lands  since  the  very  nature  of  those  uses 
would  in  all  likelihood  entail  cutting, 
uprooting,  or  injuring  plants  to  a  certain 
extent.  The  DEA  fails  to  examine  the 
economic  impact  of  a  landowner  not 
being  able  to  use  his  own  land  for  fear 
of  injuring  a  species  he  doesn't  even 


recognize.  No  protection  is  afforded  to 
farmers  who  unwittingly  "harm"  the 
designated  critical  habitat.  A  careful 
cost-benefit  analysis  should  conclude 
that  agricultural  lands  should  be 
excluded. 

Our  Response:  There  are  no  take 
provisions  associated  with  critical 
habitat.  The  Act  requires  only  that 
Federal  agencies  consult  with  the 
Service  to  ensure  that  activities  they 
fund,  authorize,  or  carry  out  do  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Because 
consultation  under  section  7  only 
applies  to  activities  that  have  Federal 
involvement,  the  designation  of  critical 
habitat  does  not  afford  any  additional 
protections  for  listed  species  with 
respect  to  strictly  private  activities.  As 
such,  designation  of  critical  habitat  on 
agricultural  lands  would  not  prevent  a 
private  farmer  or  rancher  from  farming 
or  ranching  on  their  land,  unless  the 
activity  had  Federal  involvement,  such 
as  through  participation  in  federally 
sponsored  agricultural  or  ranching 
programs. 

Chapter  VI,  Section  3.g.  of  the  DEA 
presents  estimates  of  section  7  costs 
associated  with  participation  in 
federally  sponsored  agricultiual  or 
ranching  related  programs,  such  as  Farm 
Bill  programs  administered  by  NRCS. 
The  DEA  bases  its  estimate  of  two  to 
eight  consultations  over  the  next  10 
years  on  the  amount  of  Agricultural 
land  contained  within  the  proposed 
designation;  number  of  past  projects 
located  within  the  area  proposed  for 
designation;  and  the  possibility  that 
some  landowners  could  decide  not  to 
participate  in  future  programs  to  avoid 
Federal  involvement  in  their  activities. 

The  Service  reduced  the  amount  of 
Agricultural  land  designated  from 
29,175  ac  (11,806  ha)  to  21,670  ac  (8,770 
ha),  a  reduction  of  25  percent.  The 
designation  contains  approximately 
10,980  ac  (4,443  ha)  of  AgricuUural  land 
owned  by  those  most  likely  to 
participate  in  NRCS  programs.  However, 
the  majority  of  this  land,  approximately 
9,028  acres,  is  owned  by  two 
landowners  who  indicated  during 
public  comment  that  they  will  not 
participate  in  future  NRCS  programs  if 
their  land  was  designated  as  critical 
habitat.  Moreover,  as  noted  in  the  DEA, 
not  all  of  the  Agricultiual  land 
designated  is  in  active  agricultural  use. 
Finally,  competition  for  NRCS  funding 
is  strong.  Based  upon  the  final  critical 
habitat  designation  and  the  new 
information,  the  Addendum  adjusts  the 
direct  section  7  costs  accordingly.  The 
Addendima  estimates  that  the 
consultation  cost  can  range  from  $0  to 
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$41,200,  with  a  project  modification 
cost  ranging  $0  to  $100,000. 
j   Other  indirect  impacts  that  could 
Result  from  the  designation  of  critical 
habitat  are  discussed  in  Chapter  VI, 
Section  4  of  the  DEA  and  Section  5  of 
the  Addendum.  First,  the  critical  habitat 
designation  may  reduce  property  value 
of  these  Agricultural  lands.  In  the  worst 
case  scenario,  one  which  is  not 
envisioned,  reduction  in  land  values 
due  to  redistricting  all  Agricultural  land 
to  the  Conservation  District  could  range 
from  $11  million  to  $110  million.  In 
addition,  critical  habitat  could  result  in 
the  cessation  of  existing  agricultural 
activities.  While  the  likelihood  of  this 
being  mandated  as  a  result  of  critical 
habitat  designation  is  low,  the  estimated 
costs  resulting  from  stopping  all 
Inching  activities  within  the 
designation  ranges  form  $110,000  to 
$825,000  per  year. 

(53)  Comment:  Many  commenters 
Stated  that  the  DEA  fails  to  adequately 
assess  the  scope  of  indirect  costs 
associated  with  critical  habitat 
designation.  Indirect  impacts  cannot  be 
dismissed  just  because  it  is  difficult  to 
assign  a  dollar  value  to  them.  Without 
acknowledging  the  full  scope  of  direct 
and  indirect  costs,  the  Service  cannot 
complete  an  accurate  final 
determination  of  critical  habitat. 
Another  conunenter  also  stated  that  the 
DEA  should  be  amended  to  properly 
reflect  all  economic  impacts,  including 
the  various  indirect  impacts,  which 
4^uld  clearly  show  that  the  economic 
dosts  of  critical  habitat  designation  are 
significantly  higher  than  the  benefits. 

Our  Response:  Chapter  VI,  Section  4 
of  the  DEA  and  Section  5  of  the 
Addendum  discuss  various  indirect 
impacts  that  can  result  from  the 
designation.  There  is  considerable 
uncertainty  on  whether  any  or  all  of 
these  indirect  impacts  may  occur,  as 
they  depend  upon  actions  and  decisions 
by  entities  other  than  the  Service  under 
drciunstances  for  which  there  is  Limited 
or  no  history  that  can  be  used  to 
determine  the  probability  of  different 
outcomes.  Thus,  based  on  the  available 
information,  these  impacts  were 
discussed  qualitatively  in  the  DEA  and 
where  possible,  estimates  were  given  of 
worst-case  scenarios  for  illustrative 
p(Urposes. 

j  (54)  Comment:  Several  commenters 
stated  that  critical  habitat  designation 
has  the  potential  to  decrease  the  amount 
of  available  hunting  lands  and  game 
animals.  Governmental  officials  seem  to 
value  plants  and  insects  more  than 
hunting,  which  is  an  important  family 
and  cultural  tradition,  a  means  of 
subsistence,  and  a  way  of  life.  Members 
of  all  ethnic  groups  hunt  and  depend  on 


subsistence  activities  as  a  real  part  of 
their  income.  Hunting  also  contributes 
to  the  economy  via  money  spent  on  pet 
foods,  inter-island  trips,  gasoline, 
supplies,  etc.  Additionally,  DLNR  will 
lose  money  as  the  demand  for  hunting 
licenses  and  tag  fees  dwindles.  The  DEA 
does  not  adequately  reflect  the  costs 
associated  with  management  of  game 
mammals  and  loss  of  hunting  lands. 
Another  commenter  questioned  why  a 
cost  was  associated  with  project 
modifications  to  the  management  of 
game  hunting  on  State  managed  lands 
because  Maui  does  not  have  any  State 
himting  areas  that  are  managed  to 
maintain  or  enhance  game  mammal 
populations.  The  commenters  also 
questioned  th6  methodology  used  to 
estimate  the  project  modification  cost. 

Our  Response:  Chapter  VI,  Section 
3.a.(2)  and  Section  4.a.  of  the 
Addendum  discuss  the  direct  economic 
impact  of  critical  habitat  designation  on 
federally  funded  game  management 
activities  by  estimating  the  direct 
section  7  costs  associated  with 
consultation  and  project  modifications. 
The  DEA  makes  the  assumption  that  the 
cost  of  past  project  modifications  oidy 
incorporates  the  portions  of  the  hunting 
units  that  overlap  with  the  occupied 
proposed  critical  habitat.  However, 
information  received  during  public 
comment  noted  that  the  prior 
consultation  already  modified  the 
State's  proposed  game  mammal  program 
to  address  potential  impacts  to  habitat 
everywhere  on  the  island,  including 
occupied  and  unoccupied  habitat  and 
areas  inside  and  outside  of  critical 
habitat  designation,  based  on  the 
understanding  that  increasing  game 
mammal  populations  in  one  location 
where  the  plants  are  not  present  may 
cause  those  manunals  to  move  to  areas 
where  the  plants  are  present  and  cause 
destruction.  Upon  further  review  of  past 
consultations  and  past  project 
modifications,  the  project  modification 
costs  are  now  estimated  at  $23,000  to 
$37,000.  As  noted  in  the  DEA,  because 
Maui  does  not  have  any  State  himting 
areas  that  are  managed  to  maintain  or 
enhance  game  mammal  populations, 
project  modifications  are  anticipated  to 
be  similar  to  those  in  the  past.  They  are 
not  anticipated  to  include  closiu^  of 
himting  areas.  In  addition,  as  noted  in 
the  DEA,  DLNR  is  likely  to  avoid  cosUy 
project  modifications  by  using  Federal 
funds  for  game  management  projects 
that  do  not  adversely  affect  listed 
species  or  their  critical  habitat,  and  if 
needed  use  only  State  funds  on  projects 
that  the  Service  believes  could  have 
adverse  impacts. 

Chapter  VI,  Section  4.b.  of  the  DEA 
and  Section  5. a.  of  the  Addendum 


discuss  the  potential  indirect  impact  of 
critical  habitat  on  the  management  of 
game  mammals.  The  DEA  notes  that 
section  7  of  the  Act  by  itself  does  not 
require  DLNR  to  manage  State  hunting 
lands  to  protect  critical  habitat;  assure 
the  survival  and  conservation  of  listed 
species,  or  participate  in  projects  to 
recover  species  for  which  critical  habitat 
has  been  established.  Moreover,  the 
DEA  notes  that  critical  habitat 
designation  does  not  require:  (1) 
Creating  any  reserve,  refuge,  or 
wilderness  areas;  (2)  fencing  for  any 
reason;  (3)  removing  ungulates;  or  (4) 
closing  areas  to  hunters.  However,  the 
DEA  recognizes  that  a  change  in  game- 
management  strategy  is  possible  as  a 
result  of  a  lawsuit  or  as  a  voluntary 
decision  by  DLNR.  For  illustrative 
purposes.  Chapter  VI,  Section  4.b.  of  the 
DEA  and  Section  5.a.  of  the  Addendum 
present  potential  costs  that  could  result 
if  DLNR  removed  areas  within  the 
designation  from  the  State-managed 
hunting  units.  Assuming  that  about  half 
of  those  who  hunt  game  mammals  on 
the  affected  lands  were  to  give  up 
hunting,  then  himting  activity  on  Maui 
could  drop  by  about  14.5  percent.  This 
drop  in  hunting  activity  would  translate 
into  a  decrease  in  aimual  economic 
activity  related  to  hunting  on  Maui  of 
about  $290,000  in  direct  sales  (14.5 
percent  of  $2  million);  $510,000  in  total 
direct  and  indirect  sales  (14.5  percent  of 
$3.5  million);  nine  jobs  (14.5  percent  of 
60  jobs);  and  $170,000  in  income  (14.5 
percent  of  $1.2  million).  However,  the 
decrease  in  expenditures  by  the 
displaced  hunters  would  probably  be 
spent  on  other  recreational  activities, 
goods,  and  services,  so  these  figures  are 
likely  to  overstate  the  economic  costs.  In 
addition  to  the  change  in  economic 
activity  discussed  above,  a  reduction  in 
hunting  activity  in  critical  habitat 
would  also  result  in  a  loss  in  value  or 
benefit  to  hunters  (consumers'  surplus). 
Section  5. a.  of  the  Addendum  estimates 
this  loss  in  value  at  $150,000  annually 
and  recognizes  that  benefits  derived 
from  recreational  activities  that  replace 
game  mammal  hunting  would  partially 
offset  this  loss. 

(55)  Comment:  Three  parcels  (TMK 
(2)  1-8-001:003,  TMK  (2)  3-1-001:004, 
and  TMK  (2)  3-1-002:011)  should  be 
excluded  from  designation,  because  the 
DEA  fails  to  establish  that  the  benefits 
of  including  these  parcels  in  the 
designation  outweigh  the  costs  of 
including  these  parcels  in  the 
designation. 

Our  Response:  The  Service  removed 
two  of  the  three  parcels  mentioned  in 
the  comment— i.e.,  TMK  (2)  3-1- 
001:004  and  TMK  (2)  3-1-002:011  bom 
the  proposed  designation.  The 
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remaining  parcel — i.e.,  TMK  (2)  1-8- 
001:003 — is  approximately  710  acres  (4 
ha)  in  the  Agricultural  District,  and  this 
would  remain  within  the  designation. 
Chapter  VI,  Section  3.g.  of  the  DEA  and 
Section  4.e.  of  the  Addendum  discuss 
activities  on  Agricultiu-al  land  and 
specifically  recognizes  that  some  of  the 
State  managed  Agricultural  land  is 
leased  out  to  private  entities  as 
pasturage.  However,  no  direct  section  7 
costs  involving  these  leases  are 
anticipated  because  there  is  no  known 
Federal  involvement. 

While  section  4(b)(1)(A)  of  the  Act 
stipulates  that  listing  determinations 
must  be  made  solely  on  the  basis  of 
biological  evidence,  section  4(b)(2)  of 
the  Act,  which  calls  for  the 
establishment  of  critical  habitat  for  all 
listed  species  if  it  is  prudent  and 
determinable,  adds  that  the  Secretary 
should  take  into  consideration  the 
economic  impact  of  the  designation  and 
any  other  relevant  impacts  before 
specifying  any  particular  area  as  critical 
habitat.  Hence,  an  economic  analysis  is 
part  of  the  process  of  designating  critical 
habitat.  Section  4(b)(2)  of  the  Act 
provides  the  Secretary  with  broad 
discretion  to  take  into  consideration  the 
economic  impacts  of  any  proposed 
critical  habitat  designation  and  exclude 
areas  where  she  finds  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designation. . 

The  Secretary  may  exclude  any  area 
from  critical  habitat  if  she  determines 
that  the  benefits  of  exclusion  outweigh 
the  benefits  of  specifying  such  area  as 
part  of  the  critical  habitat,  unless  she 
determines,  based  on  the  best  scientific 
and  conunercial  data  available,  that  the 
failiu-e  to  designate  such  area  as  critical 
habitat  will  result  in  the  extinction  of 
the  species  concerned  (16  U.S.C. 
1533(b)(2)). 

Thus,  the  Secretary  is  not  required  to 
find  that  the  benefits  of  inclusion 
outweigh  the  costs  of  inclusion  before 
designating  an  area,  nor  is  the  Secretary 
required  to  exclude  an  area  from  critical 
habitat  if  she  determines  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  Rather,  the  Act 
provides  the  Secretary  with  the 
discretion  to  take  economic 
consideration  into  account  when 
designating  critical  habitat. 

As  such,  the  DEA  and  the  Addendum 
serve  to  illustrate  possible  impacts  that 
can  result  from  the  designation,  whether 
in  form  of  costs  or  benefit.  They  provide 
information  for  the  Secretary  to  exercise 
her  discretion,  but  do  not  provide 
definitive  conclusions  or 
recommendations  as  to  what  areas,  if 
any,  should  be  excluded  from  the  final 
designation. 


(56)  Comment:  While  the  Service  has 
stated  that  critical  habitat  affects  only 
activities  that  require  Federal  permits  or 
funding,  and  does  not  require 
landowners  to  carry  out  special 
management  or  restrict  use  of  their  land, 
they  fail  to  address  the  breadth  of 
Federal  activities  that  affect  private 
property  in  Hawaii  and  the  extent  to 
which  private  landowners  are  required 
to  obtain  Federal  approval  before  they 
can  use  their  property.  These 
requirements  extend  to  all  State 
agencies  using  Federal  funds  in 
coimection  with  a  proposed  action  and 
community  actions  for  which  Federal 
approval  or  review  is  necessary.  For 
example,  if  the  Federal  government 
approves  eligibility  for  flood  insurance, 
flood  plain  development  programs  shall 
become  subject  to  consultations  under 
the  Act.  Federal  agencies  such  as  the 
U.S.  Department  of  Agriculture  and  the 
Federal  Farm  Services  Agency  (FFSA) 
have  numerous  programs  that  provide 
funds  or  other  assistance  to  farmers  and 
ranchers  in  the  form  of  loans,  grants, 
loan  deficiency,  and  subsidy  payments 
for  certain  commodities,  marketing 
assistance,  disaster  assistance,  and  other 
financial,  technical,  and  educational 
assistance.  Participation  in  any  such 
programs  would  be  subject  to  section  7 
consultation,  thus  making  Federal 
assistance  unavailable  to  the  types  of 
operations  that  these  programs  are 
designed  to  assist. 

Our  Response:  The  analysis  in  the 
DEA,  as  revised  by  the  Addendum,  is 
based  on  a  review  of  all  "reasonably 
foreseeable"  projects,  land  uses,  and 
activities  that  may  be  directly  affected 
by  the  implementation  of  section  7  for 
the  plants.  "Reasonably  foreseeable" 
projects,  land  uses,  and  activities  are 
defined  in  the  DEA  as  those  which  Eire: 
(1)  Ciuxently  authorized,  permitted,  or 
funded;  (2)  proposed  in  plans  currently 
available  to  the  public;  or  (3)  projected 
or  likely  to  occur  within  next  10  years 
based  on  (a)  recent  economic  or  land- 
use  trends,  development  patterns, 
evolving  technologies,  competitive 
advantages,  etc.,  and  (b)  limits  imposed 
by  land-use  controls,  access,  terrain, 
infrastructure  and  other  restrictions  on 
development.  After  determining  the 
"reasonably  foreseeable"  projects,  land 
uses,  and  activities  that  could  affect  the 
physical  and  biological  features  of  the 
proposed  critical  habitat  units,  the  next 
step  in  the  analysis  was  to  determine 
Federal  involvement.  Thus,  the  DEA 
does  not  evaluate  all  potential  activities 
with  Federal  nexus;  instead,  the  DEA  is 
limited  to  those  activities  that  were 
"reasonably  foreseeable."  The  results  of 
this  analysis  are  presented  in  Table  VI- 


3  in  the  DEA  and  Table  Add-2  in  the 
Addendum. 

(57)  Comment:Tv/o  commenters 
wrote  that  lands  in  Urban,  Agricultural, 
and  Riu-al  Districts  are  designated,  used, 
and  intended  for  a  wide  variety  of  land 
use  activities.  These  commenters  stated 
that  there  is  a  much  greater  likelihood, 
therefore,  that  critical  habitat 
designation  will  have  an  adverse 
economic  impact  on  these  landowners. 

Our  Response:  None  of  the  critical 
habitat  units  are  in  the  Urban  or  Riural 
District.  In  fact,  86  percent  of  the  critical 
habitat  designation  is  in  Conservation 
District  and  14  percent  in  Agricultural 
District.  As  discussed  above, 
designation  of  the  Agricultural  lands 
may  result  in  direct  section  7  costs 
through  federally  sponsored  agricultural 
or  ranching  related  programs,  such  as 
Farm  Bill  programs  administered  by 
NRCS.  The  DEA  bases  its  estimate  of 
two  to  eight  consultations  over  the  next 
10  years  on  the  amount  of  Agricultural 
land  contained  within  the  proposed 
designation,  the  number  of  past  projects 
located  within  the  area  proposed  for 
designation,  and  the  possibility  that 
some  landowners  could  decide  not  to 
participate  in  future  programs  to  avoid 
Federal  involvement  in  their  activities. 

(58)  Comment:  Several  commenters 
stated  that  although  the  Service  has 
expressed  that  designation  of  critical 
habitat  does  not  create  a  reserve,  refuge, 
or  wilderness  area;  require  fencing  for 
any  reason;  close  off  areas  to  hunters, 
hikers,  or  other  land  users;  or  create  a 
land  management  plan,  many  are 
concerned  that  critical  habitat 
designation  could  result  in  limitations 
or  special  management  requirements 
(such  as  fencing,  removal  of  grazing 
animals,  or  control  of  invasive  species) 
being  established  on  private  lands  at 
great  expense  to  the  private  and  public. 
The  Service's  own  recovery  plans  for 
many  of  the  species  in  the  proposed  rule 
specifically  identify  cattle  grazing  as  a 
potential  threat  to  the  species  or  their 
habitats.  Many  feel  that  it  is  likely  that 
private  party  litigation  will  force  the 
implementation  of  "special  management 
considerations  or  protection."  An 
example  of  tliis  is  the  worrisome 
precedent  of  Palila  v.  Hawaii 
Department  of  Land  and  Natural 
Resources  in  which  the  Sierra  Club 
Legal  Defense  Fimd  sued  the  State  of 
Hawaii  under  the  Endangered  Species 
Act  and  resulted  in  a  Federal  court 
order  specifying  that  sheep  and  goats 
should  be  permanently  removed  from  - 
critical  habitat  designated  for  palila  on 
the  Big  Island.  The  argument  against 
this  case  being  relevant  for  the  plants 
critical  habitat  is  not  persuasive  when  it 
argues  that  palila  cases  are  irrelevant  to 
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Hawaii  ESA  law  because  the  Federal 
Act  defines  "take"  as  "harm"  while  the 
State  law  defines  "take"  as  "injure." 
"Harm"  and  "injiu«"  are  generally 
synonymous.  The  cost  of  such  special 
management  should  be  considered  prior 
to  a  final  determination  on  the  proposed 
designations.  Where  costs  are  likely  to 
outweigh  the  benefits  of  the  proposed 
designation,  designation  of  critical 
habitat  should  be  determined  not  to  be 
prudent,  or  at  a  minimum,  areas 
proposed  for  designation  should  be 
significantly  reduced  so  that  any  special 
management  measures  that  may 
eventually  be  mandated  throu^ 
litigation  are  of  a  scale  that  is  reasonable 
and  cost-effective  to  implement. 

Another  commenter  expressed 
concerns  that  the  proposed  critical 
habitat  would  bring  private  party 
lawsuits  resulting  in  mandated 
protection  for  critical  habitat.  Another 
commenter  also  stated  that  in  Hawaii  it 
has  long  been  established  that 
landowners  own  all  feral  animals  on 
their  property.  The  commenter 
expressed  concerns  that  plaintiffs  who 
seek  to  compel  a  private  landowner  to 
spend  money  to  protect  critical  habitat 
could  argue  that  the  landowner  has  a 
positive  obligation  to  ensure  that  such 
animals  do  not  harm  the  habitat. 

Our  Response:  Section  4(a)(3)(A)  of 
the  Act  directs  the  Secretary  to 
designate  critical  habitat  to  the 
"maximum  extent  prudent  and 
determinable."  Critical  habitat  is  not 
prudent  when  one  or  both  the  following 
situations  exist:  (1)  A  species  is 
threatened  by  taking  or  other  hiunan 
activity  and  identification  of  critical 
habitat  would  increase  the  degree  of 
threat;  or  (2)  designation  would  not  be 
beneficial  to  the  species  (50  CFR 
424.12(a)(1)).  Thus  the  costs  of 
designation  are  not  considered  in 
analyzing  whether  critical  habitat  is 
prudent.  However,  such  costs  are 
considered  under  section  4(b)(2)  of  the 
Act,  which  directs  the  Secretary  to  take 
into  consideration  the  economic  and 
other  impacts  of  designation  and 
authorizes  the  Secretary  to  exclude  any 
area  if  she  determines  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  it  as  critical  habitat,  imless 
it  will  result  in  extinction  of  the  species. 

The  Act  does  not  obligate  landowners 
to  manage  their  land  to  protect  critical 
habitat,  nor  would  landowners  and 
managers  be  obligated  under  the  Act  to 
participate  in  projects  to  recover  a 
species  for  which  critical  habitat  has 
been  established.  However,  Chapter  VI, 
Section  4.c.  of  the  DEA  does  discuss  the 
potential  mandate  for  conservation 
management  pursuant  to  litigation  and 
the  resulting  costs  for  the  proposed 


designation  on  Maui.  In  addition, 
Chapter  VI,  Section  4.f.  of  the  DEA. 
discusses  the  potential  for  adverse 
impacts  on  development,  including 
delays  for  additional  studies  and  agency 
reviews,  increased  costs  for 
envirorunental  studies,  increased  risk  of 
project  denials,  increased  risk  of  costly 
mitigation  measures,  increased  risk  of 
litigation  over  approvals,  etc.  The  DEA 
concludes  that  it  is  impossible  to 
quantify  these  potential  costs,  because 
there  are  no  known  development  plans 
within  the  proposed  designation. 
Fiulhermore,  the  following  factors  make 
futiue  development  projects  in  the 
proposed  critical  habitat  highly 
unlikely:  (1)  86  percent  of  the  critical 
habitat  is  in  Conservation  District  where 
development  is  severely  limited;  (2)  the 
approximately  14  percent  of  the  critical 
habitat  in  the  Agricidtural  District  is  in 
remote  areas,  areas  lined  with  giUches 
or  steep  cliffs,  or  areas  with  limited 
access  to  water;  (3)  there  are  no  known 
plans  for  development  within  the 
designation;  and  (4)  most  of  the  critical 
habitat  in  the  Special  Management  Area 
is  also  within  the  Conservation  District. 
While  it  is  conceivable  that  there  may 
initially  be  an  increase  in  subsequent 
lawsuits  related  to  the  critical  habitat 
designation,  it  is  not  possible  to  predict 
their  niunber,  degree  of  complexify, 
chance  of  success,  or  any  other 
associated  effect  due  to  scant  histqrical 
evidence  for  the  plants. 

(59)  Comment:  Several  commenters 
were  concerned  that  critical  habitat 
designation  will  lead  to  urmecessary 
and  costly  litigation.  Another 
commenter  was  concerned  about  the 
likelihood  of  private  party  lawsuits 
limiting  current  ranch  operations. 

Our  Response:  As  discussed  in  the 
DEA  and  the  Addendum,  an 
undetermined  probability  exists  that  a 
Federal  or  State  coxut  could  mandate 
certain  indirect  impacts  as  a  result  of 
critical  habitat.  However,  it  is  beyond 
the  scope  of  the  economic  analysis  to 
assess  the  legal  merits  of  the  argiunents 
for  or  against  the  various  indirect 
impacts,  to  assess  the  probability  that  a 
lawsuit  will  be  filed,  and,  if  filed,  to 
identify  possible  outcomes  of  a  coiut 
decision  and  the  associated 
probabilities.  However,  whenever 
possible,  the  DEA  and  the  Addendum 
present  the  worst-case  scenario  of  the 
costs  associated  with  the  potential 
outcomes  of  third  party  lawsuits. 

(60)  Comment:  ML&P  believes  that 
designation  of  critical  habitat  would 
adversely  impact  the  value  of 
agricultiu-al  lands  and  lands  proposed 
for  future  development,  reduce  the 
collateralized  value  of  land  holdings, 
and  (due  to  State  and  county  law) 


reduce  the  ability  to  develop  lands 
previously  plaimed  for  development. 
The  impacted  lands  include  areas 
described  in  the  proposed  imits  A,  Cl, 
C2  and  C3. 

Our  Response:  As  discussed  above, 
the  Service  removed  Units  Cl  and  C2 
and  reduced  Units  A  and  C3.  After  this 
modification,  less  than  one  acre  of 
ML&P's  land  in  Units  A  and  C3  remains 
within  the  designation.  As  such, 
minimal  impacts  are  anticipated  for 
ML&P's  Agricultural  land  in  Units  A 
andC3. 

(61)  Comment:  The  Maui  Coimty 
Department  of  Water  Supply  provided 
the  following  information  on  planned 
projects  occurring  in  proposed  imits  L, 
G,  and  B2.  These  projects  include  access 
improvements,  intake  improvements, 
reservoir  design  and  construction,  well 
construction,  fliune  repair  and 
maintenance,  water  distribution  system 
maintenance,  and  identification  of 
potential  soiut:es  for  future 
groundwater.  Whether  these  or  other 
projects  would  involve  Federal  lands, 
funding,  or  permits,  it  is  important  that 
water  treatment  plants,  soiux»s,  and 
collection  and  distribution  systems  can 
continue  to  be  established  and 
maintained  within  these  areas  where 
they  are  needed  for  hydrogeological  and 
seciuity  reasons. 

Our  Response:  Maui  Coimty  and 
Department  of  Water  Supply  (DWS) 
submitted  specific  information 
regarding  planned  projects  in  the 
proposed  critical  habitat  during  the 
public  comment  period.  Possible  and 
planned  projects  include  water  source 
development  in  Unit  B2,  construction  of 
a  water  reservoir  adjacent  to  Unit  L, 
access  and  intake  improvements  in  Unit 
L,  and  repair  and  maintenance  of 
existing  flumes  in  Unit  L.  As  noted 
earlier,  the  Service  removed  Unit  B2 
from  the  final  designation.  Thus,  no 
section  7  costs  would  be  anticipated  to 
result  from  futiu^  DWS  projects  in  that 
area.  Moreover,  most  of  the  identified 
DWS  projects  in  Unit  L  involve  repair 
and  maintenance  of  existing  manmade 
features  and  structvues,  and  as  such, 
would  not  be  subject  to  section  7 
consultation.  However,  to  the  extent 
that  the  planned  improvements  go 
beyond  repair  and  maintenance  and 
would  be  subject  to  section  7 
consultation  due  to  Federal  funding  or 
permitting,  the  DEA's  estimate  of  zero  to 
two  consultations  reasonably  reflects 
the  potential  number  of  section  7 
consultations  over  the  next  10  years  (see 
Chapter  VI,  Section  3.k.  of  the  DEA). 
The  DEA  estimates  that  the 
consultations  can  cost  up  to  $68,000 
with  project  modification  that  can  range 
up  to  $200,000. 
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(62)  Comment:  Ulupalakua  Ranch 
expressed  concerns  that  the  proposed 
critical  habitat  will:  (1)  Limit 
development  of  diversified  agricultural 
operations  due  to  the  Ranch's  interest  in 
Federal  cost  share  programs;  (2)  cause  a 
loss  in  revenue;  (3)  create  economic 
hardship  resulting  from  increased 
expenses  to  counter  trespassing  caused 
by  increased  curiosity  over  critical 
habitat  lands;  and  (4)  lower  economic 
returns  and  job  loss  due  to  critical 
habitat  dividing  up  sections  of  the 
ranch,  thus  leading  to  inefficiency. 

Our  Response:  Cnapter  III  of  the  DEA 
notes  that  section  7  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  ensure  that  activities  they 
fund,  authorize,  or  carry  out  do  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Because 
consultation  under  section  7  only 
applies  to  activities  that  have  Federal 
involvement,  the  designation  of  critical 
habitat  does  not  afford  any  additional 
protections  for  listed  species  with 
respect  to  strictly  private  activities. 

Chapter  VI.  Section  3.g.(2)  of  the  DEA 
and  Section  4.e.  of  the  Addendum 
present  estimates  of  direct  section  7 
costs  associated  with  participation  in 
Federal  cost-share  programs  with  NRCS. 
The  Addendum  estimates  that  total 
consultation  costs  for  all  projects  in  the 
critical  habitat  designation  range  from 
$0  to  $41,200.  while  project 
modification  costs  range  from  $0  to 
5100,000.  The  DEA  and  the  Addendum 
both  note  that  projects  sponsored  by 
NRCS  programs  are  generally  beneficial 
in  nature  and  are  likely  to  involve 
minimal  project  modifications. 
However,  the  DEA  and  the  Addendum 
recognize  that  a  landowner  could  decide 
to  forego  Federal  funding  and  cancel  the 
contract  with  NRCS  to  avoid  making 
modifications  identified  through  the 
section  7  consultation  process.  If 
Ulupalakua  Ranch  were  to  be  one  of  the 
anticipated  consultations  over  the  next 
ten  years,  and  if  the  section  7 
consultation  process  resulted  in  project 
modifications  that  would  limit  the 
development  of  diversified  agricultural 
operations,  then  Ulupalakua  Ranch 
could  avoid  these  project  modifications 
by  foregoing  Federal  funding,  thus 
removing  the  Federal  involvement.  The 
cost  of  project  modifications  in  that  case 
would  be  the  total  amount  of  Federal 
funding  foregone.  If  no  Federal 
involvement  exists,  there  can  be  no 
direct  section  7  costs  associated  with 
critical  habitat  designation  on 
Ulupalakua  Ranch  lands. 

The  remaining  three  concerns  raised 
above  by  Ulupalakua  Ranch,  specifically 
that  critical  habitat  designation  will 
cause  loss  in  revenue,  create  economic 


hardship  resulting  from  increased 
expenses  to  counter  trespassing  caused 
by  increased  curiosity  over  critical 
habitat  lands,  and  lower  economic 
returns  and  job  loss  caused  by  critical 
habitat  dividing  up  sections  of  the 
ranch,  are  concerns  about  indirect 
impacts  of  critical  habitat  designation. 

There  is  considerable  uncertainty 
about  whether  any  or  all  of  these 
indirect  impacts  may  occur,  as  they 
depend  upon  actions  and  decisions  by 
entities  other  than  the  Service  imder 
circumstances  for  which  there  is  limited 
or  no  history  that  can  be  used  to 
determine  the  probability  of  different 
outcomes.  To  the  extent  possible,  the 
possible  costs  associated  with  these 
impacts  are  discussed  in  Chapter  VI, 
Section  4  of  the  DEA  and  Section  5  of 
the  Addendum.  However,  based  on  the 
limited  information  available,  it  is  not 
possible  to  determine  the  probability 
that  any  of  these  impacts  will  actually 
occur  as  a  result  of  critical  habitat 
designation. 

(63)  Comment:  The  Department  of 
Hawaiian  Homelands  (DHHL)  opposes 
the  designation  of  critical  habitat  on 
their  land  in  Unit  E  and  H  because  the 
currenUy  degraded  land  is  slated  for 
development  of  homes  for  native 
Hawaiian  beneficiaries.  DHHL  further 
noted  that  critical  habitat  designation 
will  cause  significant  economic  harm, 
because:  (1)  The  designation  of  critical 
habitat  would  require  hundreds  of 
future  beneficiaries  to  conduct  an 
environmental  assessment  and  section  7 
consultation  in  order  to  construct  homes 
and  prepare  ground  for  farming;  (2)  the 
identified  areas  have  already  been 
subdivided  into  individual  lots  and 
DHHL  does  not  have  the  authority  to 
retroactively  impose  management  plans 
on  individual  lessees,  meaning  that  any 
regulatory  impact  will  fall  on  individual 
lessees;  (3)  DHHL's  homesteading 
program  uses  Federal  programs  to 
guarantee  and  insure  the  mortgages  of 
homesteaders;  (4)  Federal  funds  may  be 
used  construct  site  improvements  and 
homes;  and  (5)  to  the  extent  that  the  use 
of  these  programs  triggers  consultation 
under  section  7,  lessees  will  be  subject 
to  additional  filing  requirements,  delays 
in  homebuilding,  possible  additional 
expenditures,  and  limitations  on 
property  use.  DHHL  supports  the 
proposed  designations  in  areas  that  are 
not  subject  to  homestead  development, 
such  as  the  cliff  face  found  in  unit  04. 

Our  Response:  As  discussed  earlier, 
the  Service  reduced  Units  E  and  H  to 
exclude  certain  areas  for  biological 
reasons,  including  DHHL  land  subject  to 
homestead  development.  As  such, 
possible  impacts  discussed  in  the 
comment  are  not  expected. 


(64)  Coifiment:  The  Service  did  not 
adequately  address  the  takings  of 
private  property  as  a  result  of 
designating  critical  habitat  for 
endangered  plants  on  Maui.  If  the 
critical  habitat  proposal  would  require 
reducing  water  diversions  from  any 
stream,  the  Service  should  investigate 
whether  that  would  take  anyone's 
vested  water  rights.  In  addition,  if  the 
proposed  designation  of  critical  habitat 
precipitates  conversion  of  agricultiu'al 
lands  to  conservation  land  that  has  no 
economically  beneficial  use,  then  the 
Federal  and  State  governments  will 
have  taken  private  property.  In  addition, 
the  government  may  also  take  property 
by  excessive  regulation  as  was 
evidenced  in  Lucas  v.  South  Carolina 
Coastal  Council.  505  U.S.  1003  (1992). 

Our  Response:  As  noted  above,  none 
of  the  plants  are  stream-dependent  for 
their  survival  and  therefore  would  not 
cause  a  reduction  in  water  diversion. 
Also,  Chapter  VI,  Section  4.e.  of  the 
DEA,  the  Addendum  and  our  response 
to  comment  43  address  costs  involved 
in  redistricting  lands  proposed  for 
critical  habitat  designation  from  the 
Agricultural  to  the  Conservation 
District.  Any  redistricting  of  land  to 
Conservation  and  any  corresponding 
loss  of  economically  beneficial  use 
would  be  decided  by  the  State  Land  Use 
Commission,  not  the  Service,  based  on 
an  array  of  state  laws  and  other  factors, 
including  the  extent  to  which  the 
proposed  reclassification  conforms  to 
the  applicable  goals,  objectives,  and 
policies  of  the  Hawaii  state  plan;  the 
extent  to  which  the  proposed 
reclassification  conforms  to  the 
applicable  district  standards;  and  the 
impacts  of  the  proposed  reclassification 
on  the  following:  preservation  or 
maintenance  of  important  natural 
systems  or  habitats;  maintenance  of 
valued  cultural,  historical,  or  natural 
resources;  maintenance  of  other  natural 
resources  relevant  to  Hawaii's  economy; 
coimnitment  of  state  funds  and 
resources;  provision  for  employment 
opportunities  and  economic 
development;  and  provision  for  housing 
opportunities  for  all  income  groups;  and 
the  representations  and  commitments 
made  by  the  petitioner  in  securing  a 
boundary  change. 

(65)  Comment:  A  Federal  nexus  exists 
for  the  non-point  source  water  discharge 
program.  If  water  discharge  into  critical 
habitat  does  not  meet  water  quality 
standards,  a  permit  could  be  denied. 
The  effect  on  agricultiu-e  may  be 
devastating  since  some  run-off  from 
agricultural  activities  is  avoidable. 

Our  Response:  The  State  Department 
of  Health  Polluted  Runoff  Control 
Program  and  the  State  Office  of 
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Planning,  Coastal  Zone  Management 
Program,  work  together  to  address 
nonpoint  source  pollution  through 
outreach  and  education  and  programs " 
that  utilize  incentives.  Under  the 
Coastal  Zone  Act  Reauthorization 
Amendments,  Section  6217,  the  State  is 
required  to  meet  various  conditions  for 
approval  of  the  State's  Coastal  Nonpoint 
Pollution  Control  Program  by  the  U.S. 
Environmental  Protection  Agency.  To 
meet  these  conditions,  the  State 
Department  of  Health  is  developing 
administrative  ndes  to  create  Statewide 
enforceable  policies  and  mechanisms  to 
address  nonpoint  soiu'ce  pollution. 
These  draft  rules  are  ciurently  the 
subject  of  public  informational 
meetings.  Public  comments  and 
suggestions  received  during  these 
meetings  will  be  considered  before  final 
rules  are  drafted  and  proposed  to  the 
Governor. 

At  the  present  time,  there  is  no  permit 
requirement  for  nonpoint  source 
pollution.  Moreover,  the  proposed  rules 
regarding  nonpoint  source  pollution 
make  no  reference  to  either  water 
quality  standards  or  to  critical  habitat. 
Until  the  State  administrative  rules  are 
finalized,  the  economic  impact  caused 
by  the  interplay  of  nonpoint  source 
pollution  requirements  and  the 
designation  of  critical  habitat  is  entirely 
speculative. 

(66)  Comment:  The  designation  of 
critical  habitat  will  impose  costly 
procedural  biu-dens  on  the  Navy's 
ongoing  efforts  to  clear  ordnance  at 
Kahoolawe.  A  careful  analysis  of  the 
benefits  and  burdens  of  critical  habitat 
designation  may  result  in  a 
determination  that  critical  habitat 
designation  on  Kahoolawe  is  not 
prudent,  especially  in  light  of  potential 
prescribed  biuns  for  clearing  ordnance. 

Our  Response:  Chapter  VI,  Section 
3.6.  of  the  DEA  notes  that  November 
2003  marks  the  end  of  the  Navy's 
congressionally-mandated  cleanup 
period.  After  that  point,  Kahoolawe 
Island  Reserve  Commission  (KIRC)  is 
likely  to  seek  some  form  of  Federal 
assistance.  In  the  event  that  KIRC 
receives  Federal  funding  in  the  future, 
the  DEA  estimates  section  7 
consultation  costs  at  $10,400  to  $78,500 
including  minor  project  modification 
costs  (based  on  two  to  five 
consultations).  However,  as  noted 
above,  the  Service  reduced  the 
designation  on  Kahoolawe  for  biological 
reasons,  and  the  number  of  section  7 
consultations  over  the  next  10  years  is 
expected  to  decrease  to  zero  to  three 
consultations  as  a  result.  As  such,  the 
Addendiun  revises  future  section  7 
consultation  costs  to  range  bom  $0  to 
$47,100. 


(67)  Comment:  Many  commenters 
questioned  the  utility  of  critical  habitat 
designation  because  it  will  not  result  in 
on-the-ground  improvement  of  habitat 
or  endangered  species.  Conversely, 
some  commenters  pointed  out  that 
critical  habitat  will  prevent  the  Federal 
government  from  carrying  out  activities 
that  destroy  habitat  or  species  in  need 
of  recovery  and  that  it  will  benefit  the 
people  of  Maui  by  preserving  native 
forests,  thus  preventing  erosion  that 
pollutes  water  and  smothers  reefs. 

Our  Response:  There  is  little 
disagreement  in  the  published  economic 
literature  that  real  social  welfare 
benefits  can  result  from  the 
conservation  and  recovery  of 
endangered  and  threatened  species 
(Bishop  1978,  1980;  Brookshire  and 
Eubanks  1983;  Boyle  and  Bishop  1986; 
Hageman  1985,  Samples  et  al.  1986; 
Stoll  and  Johnson  1984).  Such  benefits 
have  also  been  ascribed  to  preservation 
of  open  space  and  biodiversity  (see 
examples  in  Pearce  and  Moran  (1994) 
and  Fausold  and  Lilieholm  (1999)),  both 
of  which  are  associated  with  species 
conservation.  Likewise,  a  regional 
economy  can  benefit  from  the 
preservation  of  healthy  populations  of 
endangered  and  threatened  species,  and 
the  habitat  on  which  these  species 
depend. 

It  is  not  feasible,  however,  to  fully 
describe  and  accurately  quantify  these 
benefits  in  the  specific  context  of  the 
proposed  critical  habitat  for  the  plants, 
because  no  quantified  data  on  the  value 
of  the  Maui  and  Kahoolawe  species 
exists,  and  the  Service  is  imable  to 
provide  specific  data  on  the  change  in 
the  quality  of  the  ecosystem  and  the 
species  as  a  result  of  the  designation  (for 
example,  how  many  fewer  ungulates 
will  roam  into  the  critical  habitat,  how 
many  fewer  invasive  plants  will  be 
introduced  as  a  result,  and  therefore 
how  many  more  of  the  plants  will  be 
present  in  the  area).  The  discussion 
presented  in  the  DEA  and  in  the 
Addendum  provides  examples  of 
potential  benefits,  which  derive 
primarily  from  the  listing  of  the  species, 
based  on  information  obtained  in  the 
course  of  developing  the  economic 
analysis.  It  is  not  intended  to  provide  a 
complete  analysis  of  the  benefits  that 
could  residt  from  section  7  of  the  Act  in 
general,  or  of  critical  habitat  designation 
in  particidar.  In  short,  the  Service 
believes  that  the  benefits  of  critical 
habitat  designation  are  best  expressed  in 
biological  terms  that  can  be  weighed 
against  the  expected  cost  impacts  of  the 
rulemaking. 

(68)  Comment:  The  State  Department 
of  Land  and  Natural  Resources,  Laild 
Division,  requests  that  15  tax  map 


parcels  be  excluded  from  critical  habitat 
because  they:  (1)  Are  currently  being 
leased  for  activities  that  could  be 
adversely  affected  by  the  designation 
(e.g.,  agricultural  leases);  (2)  have  been 
identified  as  parcels  with  possible  lease 
or  development  potential;  (3)  could 
suffer  a  significant  loss  in  value;  or  (4) 
include  water  sources  of  water  systems. 

Our  Response:  As  noted  earlier,  the 
Service  modified  the  critical  habitat 
designation  for  biological  reasons,  and  • 
as  a  result  of  the  changes,  five  of  the  15 
parcels  were  no  longer  within  the 
designation.  The  ten  parcels  remaining 
in  the  designation  are  located  in  Units 
A,  Gl,  G3,  H,  II,  12, 13, 14,  K,  and  L. 
These  ten  parcels  overlap  with  the 
designation  in  the  amount  of 
approximately  7,015  ac  (2,839  ha). 
Approximately  90  percent  (6,305  ac 
(2,552  ha))  is  within  the  Conservation 
District.  The  other  10  percent  (710  ac 
(287  ha))  is  within  the  Agricultural 
District. 

Chapter  VI.  Section  S.g.  of  the  DEA 
and  Section  4.e.  of  the  Addendum 
discuss  activities  on  Agricultural  land 
and  specifically  recognize  that  some  of 
the  State  managed  Agricultural  land  is 
leased  out  to  private  entities  as 
pasturage.  DLNR-Land  Division 
specifically  identified  three  parcels 
within  the  proposed  critical  habitat 
designation  that  are  leased  for  pasture 
purpose.  Two  of  these  parcels  are  no 
longer  within  the  designation.  The  third 
parcel,  approximately  710  ac  (287  ha)  in 
the  Agriciiltiutd  District,  remains  within 
the  designation.  No  direct  section  7 
costs  involving  these  leases  are 
anticipated  because  there  is  no  known 
Federal  involvement. 

Indirect  costs,  specifically  the 
possibility  of  restrictions  on  the  State's 
ability  to  lease  the  land  caused  by  the 
interplay  between  critical  habitat 
designation  and  State  law,  are  discussed 
in  Section  5.b.  of  the  Addendum.  As 
noted  in  Section  5.b.,  the  likelihood  of 
a  future  lawsuit  interfering  with  existing 
agricultund  activity  within  the 
designated  critical  habitat  is  considered 
low,  based  upon  review  of  the  existing 
Federal  and  State  law  provisions  and 
professional  judgment.  However,  for 
illustration  purposes,  an  estimate  of  the 
potential  impact  is  $7,100  per  year 
utilizing  the  land  rents  of  $10  per  acre 
per  year  (as  used  in  the  DEA)  since 
DLNR  did  not  provide  any  additional 
information  regarding  the  value  of  the 
affected  leases. 

Of  the  remaining  ten  parcels,  DLNR 
did  not  identify  which  have  possible 
lease  or  development  potential,  could 
suffer  a  significant  loss  in  value,  or 
include  water  sources  for  water  systems. 
As  noted  above,  the  portions  of  these 
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parcels  that  overlap  with  the 
designation  are  all  located  within  the 
Conservation  District,  where 
development  is  severely  limited. 
Without  more  infonnation  from  DLNR, 
it  is  difficult  to  evaluate  how  these 
parcels  could  suffer  a  significant  loss  in 
value  as  these  parcels  are  already 
subject  to  the  restrictions  of  the 
Conservation  District.  Finally,  no  costs 
are  expected  to  occur  from  impacts  to 
water  systems,  because  none  of  the 
plants  are  stream-dependent  for  their 
survival  and  therefore  would  not  cause 
a  reduction  in  water  diversion.  In 
addition,  water  infrastructiu^  is 
considered  a  manmade  featxire  and 
therefore  its  operation  and  maintenance 
are  not  subject  to  critical  habitat 
provisions  of  section  7,  because  these 
features  and  structures  normally  do  not 
contain,  and  are  not  likely  to  develop, 
any  primary  constituent  elements. 

Summary  of  Changes  From  the  Revised 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  final  designations  of 
critical  habitat.  These  changes  include 
the  following: 

(1)  We  published  139  critical  habitat 
units  for  60  plant  species  on  the  islands 
of  Maui  and  Kahoolawe. 

(2)  The  scientific  names  were  changed 
for  the  following  non-listed  associated 
plant  species  found  in  the 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section: 
Thelypteris  cyatheoides  changed  to 
Christella  cyatheoides  (Palmer  in  press) 
in  the  discussions  of  Cyanea  glabra, 
Phlegmariurus  mannii,  and  Pteris 
lydgatei;  Lipochaeta  lavarum  changed  to 
Melanthera  lavarum  (Wagner  and 
Robinson  2001)  in  the  discussion  of 
Kanaloa  kahoolawensis,  Hedyotis 
coriacea.  Hibiscus  brackenridgei,  and 
Spermolepis  hawaiiensis;  Styphelia 
tameiameiae  changed  to  Leptecophylla 
tameiameiae  (Weiller  1999)  in  the 
discussion  of  Asplenium  fragile  var. 
insulate,  Bidens  micrantha  ssp. 
kalealaha,  Diellia  erecta,  Lysimachia 
lydgatei,  Melicope  adscendens, 
Neraudia  sericea,  Phlegmariurus 
mannii,  Plantago  princeps,  Platanthera 
holochila,  Remyi  mauiensis,  Sanicula 
purpurea,  and  Schiedea  haleakalensis; 
Lipochaeta  integrifolia  changed  to 
Melanthera  integrifolia  (Wagner  and 
Robinson  2001)  in  the  discussion  of 
Centaurium  sebaeoides  and  Sesbania 
tomentosa;  Pluchea  symphytifolia 
changed  to  Pluchea  carolinensis 
(Wagner  and  Herbst  1995)  in  the 


discussions  of  Cyrtandra  munrdi; 
Lycopodium  cemuum  changed  to 
Lycopodiella  cemua  (  Palmer  2003)  in 
the  discussions  oi  Platanthera 
holochila;  Morelotia  gahniiformis 
changed  to  Gahnia  gahniiformis  in  the 
discussions  of  Platanthera  holochila; 
and  Sphenomeris  chusana  changed  to 
Sphenomeris  chinensis  in  the 
discussion  of  Pteris  lydgatei. 

(3)  We  replaced  the  specific  name  of 
the  associated  native  plant  species. 
Hibiscus  amottianus  (which  is  not 
reported  to  occvu-  on  Maui),  with 
"Hibiscus  spp."  in  the  discussion  of 
Gouania  vitifolia  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  and  section  17.96. 

(4)  We  removed  the  following  species 
from  the  "Supplementary  Infonnation: 
Discussion  of  the  Plant  Taxa,"  as  they 
are  not  reported  to  occur  on  Maui: 
Chloris  barbata  was  removed  from  the 
list  of  associated  native  plemt  species  for 
Kanaloa  kahoolawensis;  Andropogon 
virginicus  was  removed  from  the  list  of 
associated  native  plant  species  for 
Melicope  balloui;  and  Pennisetum 
setaceum  was  removed  from  the  list  of 
associated  native  plant  species  for 
Colubrina  oppositifolia. 

(5)  For  clarity  regarding  the  number  of 
location  occurrences  for  each  species 
(which  do  not  necessarily  represent 
viable  populations)  and  the  number  of 
populations  essential  for  the 
conservation  of  a  species  (e.g.,  8  to  10 
populations  with  100,  300,  or  500 
reproducing  individuals),  we  changed 
the  word  "population"  to  "occurrence" 
and  updated  the  nimiber  of  occurrences 
in  the  " Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section 
and  in  "Table  2. — Summary  of  existing 
occurrences  and  land  ownership  for  70 
species  reported  from  Maui  and 
Kahoolawe"  for  the  species  listed 
below,  hi  this  final  critical  habitat  rule, 
we  haVe  used  "occurrence"  when 
reporting  collections  or  observations  of 
one  or  more  plants  in  a  specific 
location.  We  have  used  "population" 
when  discussing  conservation  goals  for 
the  Maui  and  Kahoolawe  plants.  We 
made  the  following  changes  for  these 
species:  Alectryon  macrococcus 
changed  from  seven  populations  to  13 
occurrences;  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
changed  from  foiu-  populations  to  seven 
occurrences;  Asplenium  fragile  var. 
insulare  changed  from  one  population 
to  two  occiurrences;  Bidens  micrantha 
ssp.  kalealaha  changed  from  three 
populations  to  four  occurrences; 
Bonamia  menziesii  changed  from  four 
populations  to  six  occurrences; 
Cenchrus  agrimonioides  changed  from 
two  populations  to  one  occurrence; 


Clermontia  samuelii  changed  from  four 
populations  to  seven  occiurences; 
Colubrina  oppositifolia  changed  from 
two  populations  to  one  occurrence; 
Ctenitis  squamigera  changed  from  six 
populations  to  12  occurrences;  Cyanea 
copelandii  ssp.  haleakalaensis  changed 
from  three  populations  to  five 
occurrences;  Cyanea  hamatiflora  ssp. 
hamatiflora  changed  from  seven 
populations  to  nine  occurrences; 
Cyanea  lobata  changed  from  four 
populations  to  five  occurrences;  Cyanea 
mceldowneyi  changed  from  six 
populations  to  11  occurrences; 
Cyrtandra  munroi  changed  from  fovu- 
populations  to  five  occurrences; 
Dubautia  plantaginea  ssp.  humilis 
changed  from  one  population  to  two 
occurrences;  Flueggea  neowawraea 
changed  from  three  populations  to  four 
occurrences;  Geranium  arboreum 
changed  from  seven  populations  to  12 
occurrences;  Geranium  multiflorum 
changed  from  eight  populations  to  13 
occurrences;  Hesperomannia 
arborescens  changed  from  two 
populations  to  four  occiurences; 
Hesperomannia  arbuscula  changed 
from  two  populations  to  eight 
occiurences;  Mariscus  pennatiformis 
changed  from  one  population  to  two 
occurrences;  Melicope  adscendens 
changed  from  two  populations  to  16 
occurrences;  Melicope  balloui  changed 
from  two  populations  to  three 
occurrences;  Melicope  knudsenii 
changed  from  one  population  to  four 
occurrences;  Melicope  ovalis  changed 
from  one  population  to  two  occurrences; 
Neraudia  sericea  changed  from  three 
populations  to  five  occurrences; 
Plantago  princeps  changed  from  five 
populations  to  eight  occurrences; 
Platanthera  holochila  changed  from 
three  populations  to  five  occurrences; 
Remya  mauiensis  changed  from  three 
populations  to  five  occurrences; 
Sanicula  purpurea  changed  from  five 
populations  to  seven  occurrences; 
Sesbania  tomentosa  changed  from  eight 
populations  to  six  occurrences; 
Spermolepis  hawaiiensis  changed  from 
four  populations  to  five  occurrences; 
Tetramolopium  capillare  changed  from 
four  populations  to  five  occurrences; 
Tetramolopium  remyi  changed  from 
zero  populations  to  one  occurrence; 
Vigna  o-wahuensis  changed  from  four 
populations  to  two  occurrences;  and 
Zanthoxylum  hawaiiense  changed  from 
four  populations  to  nine  occurrences. 
(6)  We  changed  "flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents"  to  "reproduction  cycles, 
dispersal  agents"  in  the  life  history 
portion  of  the  "Supplementary 
Information:  Discussion  of  the  Plant 
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Taxa"  section  for  the  fern  or  fern  ally 
species,  Asplenium  fragile  var.  insulare, 
Ctenitis  squamigera,  Diellia  erecta, 
Diplazium  molokaiense,  Phlegmariurus 
mannii,  and  Pteris  lydgatei. 

[7)  We  revised  the  list  of  excluded, 
manmade  features  in  the  "Criteria  Used 
to  Identify  Critical  Habitat"  and  section 
17.96  to  include  additional  features 
based  on  information  received  during 
the  public  comment  periods. 

(8)  We  refined  the  elevation  ranges  for 
Alectryon  macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  lindseyana, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Clermontia  samuelii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  glabra,  Cyanea  lobata,  Cyanea 
mceldowneyi,  Cyrtandra  munroi,  Diellia 
erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flaeggea  neowawraea.  Geranium 
arboreum,  Geranium  multiflorum, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone. 


Isodendrion  pyrifolium,  Kanaloa 
kahoolawensis,  Mariscus  pennatiformis, 
Melicope  adscendens,  Melicope  balloui, 
Melicope  knudsenii,  Melicope 
mucronulata,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Remya 
mauiensis,  Sanicula  purpurea,  Sesbania 
tomentosa,  Tetramolopium  capillare, 
Tetramolopium  remyi,  and  Vigna  o- 
wahuensis. 

(9)  We  corrected  the  typographic  error 
in  the  acreage  published  for  the  revised 
proposed  rule  of  critical  habitat  on 
Kahoolawe  from  713  ha  (1,762  ac)  to 
7,683  ha  (18,984  ac). 

(10)  We  made  revisions  to  the  unit 
boundaries  based  on  information 
supplied  by  commenters,  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 
primary  constituent  elements  were  not 
present  in  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 


that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 
In  addition,  areas  were  excluded  based 
on  weighing  the  benefits  of  inclusion 
versus  exclusion  pursuant  to  section 
4(b)(2)  of  the  Act  (see  "Economic 
Analysis"). 

(11)  In  the  draft  rule,  we  proposed 
that  TNCH's  Kapunakea  and  Waikamoi 
Preserves  and  the  State's  upper  Hanawi 
NAR  not  be  included  as  critical  habitat 
pursuant  to  section  3(5)(A)  of  the  Act, 
because  they  are  not  in  need  of  special 
management  or  protection.  The  reasons 
for  this  were  discussed  in  detail  in  the 
proposed  rule.  In  this  final  rule  we  have 
determined  that  they  should  also  be 
excluded  under  section  4(b)(2)  of  the 
Act,  because  we  have  determined  that 
the  benefits  of  exclusion  exceed  the 
benefits  of  inclusion  due  to  the  positive 
and  voluntary  conservation  efforts 
underway  there  [see  discussion  under 
Analysis  of  Impacts  Under  Section 
4(b)(2)). 

A  brief  summary  of  the  modifications 
made  to  each  unit  is  given  below  (see 
also  Figure  1). 
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Figure  1 
Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 


Maui  Critical  Habitat  Unit 

Proposed 

Maui  Critical  Habitat  Unit 


Major  Roads 
/  X/  Coastline 

Elevation  (1,000-ft.  contours) 


Maui  A 

This  unit  was  proposed  as  critical 
habitat  for  16  species:  Alectryon 
macrococcus;  Clermontia  oblongifolia 
ssp.  mauiensis;  Colubrina  oppositifolia; 
Ctenitis  squamigera;  Cyanea  glabra; 
Cyanea  lobata;  Cyrtandra  munroi; 
Gouania  vitifolia;  Hedyotis  mannii; 
Hesperomannia  arbuscula; 
Pblegmariurus  mannii;  Platanthera 
holochila;  Plantago  princeps;  Pteris 
lydgatei;  Remya  n^auiensis;  and 
Sanicula  purpurea.  We  excluded  the 
proposed  critical  habitat  on  ML&P  lands 
because  the  benefits  of  excluding  them 
outweighed  the  benefits  of  inclusion 
(see  "Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts"].  Proposed 
critical  habitat  in  Maui  A  for  Colubrina 
oppositifolia,  Plantago  princeps,  and 
Pteris  lydgatei,  all  multi-island  species, 


was  excluded.  This  area  is  not  essential 
to  the  conservation  of  these  three 
species  because  it  has  a  lower 
proportion  of  associated  native  species 
and  more  noiuiative  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  three  species.  In 
addition,  there  are  at  least  eight  other 
locations  for  each  of  these  species 
within  their  historical  ranges  on  Maui 
and  other  islands  which  provide  habitat 
essential  for  their  conservation  and 
which  are  either  designated  as  critical 
habitat  in  this  final  rule  or  have  been 
designated  or  proposed  for  designation 
in  other  rules. 

The  area  designated  as  critic^  habitat 
for  the  Maui  endemic  species,  Remya 
mauiensis,  provides  habitat  within  its 
historical  range  for  two  populations. 
The  area  designated  as  critical  habitat 
for  the  following  multi-island  species 


provides  habitat  for  two  populations  of 
Alectryon  macrococcus;  three 
populations  each  of  Clermontia 
oblongifolia  ssp.  mauiensis,  Ctenitis 
squamigera,  and  Cyanea  glabra;  two    , 
populations  of  Cyanea  lobata;  four 
populations  of  Cyrtandra  munroi;  one 
population  of  Gouania  vitifolia;  two 
populations  each  of  Hedyotis  mannii 
and  Hesperomannia  arbuscula;  one 
population  each  of  Pblegmariurus 
mannii  and  Platanthera  holochila;  and 
three  populations  of  Sanicula  purpurea 
within  their  historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  3,884  ha  (9.598  ac)  to 
1,632  ha  (4,033  ac).  This  unit  was 
renamed  Maui  1 7 — Alectryon 
macrococcus — d,  17 — Alectryon 
macrococcus — e,  17 — Clermontia 
oblongifolia  ssp.  mauiensis — a,  17 — 
Clermontia  oblongifolia  ssp. 
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mauiensis — c,  17 — Ctenitis 
squamigera — ^b,  17 — Ctenitis 
squamigera — c,  17— Cyanea  glabra — e, 
17 — Cyanea  glabra — f,  17 — Cyanea 
lobata — a,  17 — Cyrtandra  munroi — a, 
17 — Cyrtandra  munroi — b,  17 — Gouania 
vitifolia — a,  17 — Hedyotis  mannii — a, 
17 — Hesperomannia  arbuscula — a,  17 — 
Pblegmariurus  mannii — d,  17 — 
Platanthera  holochila — c,  17 — Remya 
mauiensis — ^b,  17 — Remya  mauiensis — 
c,  17— Sanicula  purpurea — b,  18 — 
Alectryon  macrococcus — f,  18 — Ctenitis 
squamigera — d,  and  18 — Remya 
mauiensis — d. 

Maui  B 

This  unit  was  proposed  as  critical 
habitat  for  11  species:  Clermontia 
oblongifolia  ssp.  mauiensis;  Ctenitis 
squamigera;  Cyanea  lobata;  Cyrtandra 
munroi;  Diplazium  molokaiense; 
Hesperomannia  arborescens; 
Pblegmariurus  mannii;  Platanthera 
holochila:  Plantago  princeps;  Pteris 
lydgatei;  and  Sanicula  purpurea.  We 
excluded  the  proposed  critical  habitat 
on  ML&P  lands  because  the  benefits  of 
excluding  them  outweighed  the  benefits 
of  inclusion  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2):  Other  Impacts"). 
As  a  result,  no  critical  habitat  was 
designated  for  Hesperomannia 
arborescens,  a  multi-island  species,  on 
Maui  because  all  of  the  habitat  proposed 
for  this  species  is  within  these  lands. 
However,  we  have  proposed  (67  FR 
37108)  and  designated  (68  FR  12981) 
critical  habitat  on  other  islands  within 
its  historical  range.  We  excluded  the 
proposed  critical  habitat  for  the  multi- 
island  species  Ctenitis  squamigera  and 
Platanthera  holochila  in  Maui  B.  Areas 
proposed  for  these  two  species  were 
excluded  because  they  are  not  essential 
to  the  conservation  of  these  two  species. 
We  are  designating  adequate  and  more 
appropriate  habitat  elsewhere  on  Maui 
for  these  two  species  in  this  final  rule 
and  have  designated  or  proposed  for 
designation  habitat  on  other  islands 
within  their  historical  ranges.  There  is 
a  lower  likelihood  that  the  biological 
features  essential  to  these  species  will 
persist  there  because  these  areas  have  a 
low  likelihood  of  being  managed  by  the 
landowner  for  conservation.  In  addition, 
there  are  at  least  eight  other  locations 
for  each  of  these  species  within  their 
historical  ranges  on  Maui  and  other 
islands. 

The  area  designated  as  critical  habitat 
for  the  multi-island  species  provides 
habitat  within  historical  range  for  six 
populations  of  Clermontia  oblongifolia 
ssp.  mauiensis;  three  populations  each 
of  Cyanea  lobata,  Cyrtandra  munroi, 
and  Diplazium  mololcaiense;  one 
population  each  of  Pblegmariurus 


marmii  and  Plantago  princeps;  two 
populations  of  Pteris  lidgatei;  and  four 
populations  of  Sanicula  purpurea. 

These  modifications  resulted  in  the 
reduction  fi-om  4,736  ha  (11,701  ac)  to 
1,760  ha  (4,349  ac).  This  unit  was 
renamed  17 — Clermontia  oblongifolia 
ssp.  mauiensis — b,  17 — Clermontia 
oblongifolia  ssp.  mauiensis — c,  17 — 
Cyanea  lobata — c,  17 — Cyrtandra 
murwoi — c,  17 — Diplazium 
molokaiense — c,  17 — Pblegmariurus 
mannii — d,  17 — Plantago  princeps — b, 
17 — Pteris  lidgatei— a,  17 — Sanicula 
purpurea — a,  17 — Sanicula  purpurea — 
b,  and  17 — Sanicula  purpurea — c. 

MauiC 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Brighamia 
rockii;  Centaurium  sebaeoides;  and 
Sesbania  tomentosa.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species. 

The  area  designated  as  critical  habitat 
for  these  multi-island  species  provides 
habitat  within  their  historical  ranges  for 
two  populations  of  Brighamia  rockii  and 
one  population  each  of  Centaurium 
sebaeoides  and  Sesbania  tomentosa. 

These  modifications  resulted  in  the 
reduction  fi-om  356  ha  (880  ac)  to  110 
ha  (270  ac).  This  unit  was  renamed  2 — 
Brighamia  rockii — a,  2 — Brighamia 
rockii — b,  2 — Centaurium  sebaeoides — 
b,  and  1 — Sesbania  tomentosa — a. 

Maui  D 

This  unit  was  proposed  as  critical 
habitat  for  28  species:  Cenchrus 
agrimonioides;  Clermontia  oblongifolia 
ssp.  mauiensis;  Ctenitis  squamigera; 
Cyanea  glabra;  Cyanea  grimesiana  ssp. 
grimesiana;  Cyanea  lobata;  Cyrtandra 
munroi;  Diellia  erecta;  Diplazium 
molokaiense;  Dubautia  plantaginea  ssp. 
humilis;  Gouania  vitifolia;  Hedyotis 
coriacea;  Hedyotis  mannii; 
Hesperomannia  arbuscula;  Hibiscus 
brackenridgei;  Isodegdrion  pyrifolium; 
Lysimachia  lydgatei;  Neraudia  sericea; 
Peucedanum  sandwicense; 
Pblegmariurus  mannii;  Plantago 
princeps;  Platanthera  holochila;  Pteris 
lydgatei;  Remya  mauiensis;  Sanicula 
purpurea;  Spermolepis  hawaiiensis; 
Tetramolopium  capillare;  and 
Tetramolopium  remyi.  We  excluded  the 
jproposed  critical  habitat  in  Maui  D  for 
Clermontia  oblongifolia  ssp.  mauiensis, 
Cyrtandra  munroi,  Isodendrion 
pyrifolium,  Neraudia  sericea, 
Tetramolopium  capillare,  and 
Tetramolopium  remyi.  Areas  proposed 
for  these  six  species  were  excluded 
because  they  are  not  essential  to  the 
conservation  of  these  species.  There  is 
a  lower  likelihood  that  the  biological 


features  essential  to  these  species  will 
persist  there  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these  six 
species  and  they  have  a  low  likelihood 
of  being  managed  for  conservation.  In 
addition,  there  are  at  least  eight  other 
locations  for  each  of  these  species 
designated  elsewhere  on  Maui  and 
proposed  or  designated  on  other  islands 
within  their  historical  ranges. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  provides 
habitat  for  six  populations  of  Dubautia 
plantaginea  ssp.  humilis  and  foin 
popidations  of  Remya  mauiensis  within 
their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the 
mxdti-island  species  provides  habitat  for 
one  popiUation  of  Cenchrus 
agrimonioides;  two  populations  of 
Ctenitis  squamigera:  foui  popidations  of 
Cyanea  glabra;  two  populations  each  of 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  lobata,  and  Diellia  erecta;  three 
populations  of  Diplazium  molokaiense; 
one  population  of  Gouania  vitifolia;  two 
populations  each  of  Hedyotis  coriacea 
and  Hedyotis  mannii;  five  populations 
of  Hesperomannia  arbuscula;  three 
populations  of  Hibiscus  brackeruidgei; 
eight  popidations  of  Lysimachia 
lydgatei;  one  population  each  of  • 
Peucedanum  sandwicense, 
Pblegmariurus  mannii,  Plantago 
princeps,  Platanthera  holochila,  and 
Pteris  lidgatei;  three  populations  of 
Sanicula  purpurea;  and  one  population 
of  Spermolepis  hawaiiensis  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  7,162  ha  (17,698  ac)  to 
6,358  ha  (15,709  ac).  This  unit  was 
renamed  1 7 — Cenchrus  agrimonioides — 
b,  1 7 — Ctenitis  squamigera — a,  1 7 — 
Cyanea  glabra — d,  17 — Cyanea  glabra — 
e,  17 — Cyanea  glabra — g,  17 — Cyanea 
grimesiana  ssp.  grimesiana — a,  17 — 
Cyanea  lobata — ^b,  17 — Diellia  erecta — c, 
17— Diellia  erecta—^,  17— Diellia 
erecta — e,  17 — Diellia  erecta — f,  17 — 
Diplazium  molokaiense — c,  1 7 — 
Dubautia  plantaginea  ssp.  humilis — a, 
17 — Dubautia  plantaginea  ssp. 
humilis — b,  17 — Dubautia  plantaginea 
ssp.  humilis — c,  17 — Gouania  vitifolia — 

a,  17 — Hedyotis  coriacea — a,  17 — 
Hedyotis  coriacea — b,  17 — Hedyotis 
mannii — a,  17 — Hesperomannia 
arbuscula — a,  17 — Hesperomannia 
arbuscula — ^b,  17 — Hibiscus 
brackenridgei — b,  17 — Lysimachia 
lydgatei — a,  1 7 — Lysimachia  lydgatei — 

b,  17 — Lysimachia  lydgatei — c,  17 — 
Lysimachia  lydgatei — d,  17 — 
Lysimachia  lydgatei— e,  17 — 
Peucedanum  sandwicense — b,  17 — 
Pblegmariurus  mannii — e,  1 7 — Plantago 
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princeps — b,  17 — Platanthera 
holochila — b,  17 — Pteris  lidgatei — b, 
17 — Remya  mauiensis — a,  17 — Remya 
mauiensis — b.  17 — Sanicula  purpurea — 
b,  17 — Spermolepis  bawaiiensis — b,  and 
16 — Hibiscus  brackenridgei — a. 

Maui  E 

This  unit  was  proposed  as  critical 
habitat  for  two  multi-island-species, 
Bonamia  menziesii  and  Hibiscus 
brackenridgei.  The  entire  unit  is 
eliminated  from  the  final  rule.  There  is 
a  lower  likelihood  that  the  biological 
features  essential  to  these  species  will    - 
persist  there  because  the  area  has  a  low 
likelihood  of  being  managed  for 
conservation  and  there  are  10  other 
locations  that  have  been  designated  or 
proposed  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  their 
historical  ranges  on  this  and  other 
islands.  There  is  also  habitat  designated 
elsewhere  on  Maui  for  Bonamia 
menziesii  and  Hibiscus  brackenridgei. 
Exclusion  of  this  unit  from  critical 
habitat  for  Bonamia  menziesii  and 
Hibiscus  brackenridgei  resulted  in  the 
overall  reduction  of  14,101  ha  (34,843 
ac)  of  critical  habitat  on  Maui. 

Maui  F 

No  changes  were  made  to  Maui  F.  The 
area  designated  as  critical  habitat  for  the 
multi-island  species  Vigna  o-wahuensis 
provides  habitat  within  its  historical 
range  for  one  population.  This  imit 
remains  144  ha  (357  ac)  but  was 
renamed  12 — Vigna  o-wabuensis — a. 

Maui  G 

This  unit  was  proposed  as  critical 
habitat  for  four  species:  Brighamia 
rockii:  Ischaemum  byrone;  Mariscus 
pennatiformis:  and  Peucedanum 
sandmcense.  Modiflcations  were  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  for  these  species.  The  portion 
excluded  was  not  essential  to  the 
conservation  of  these  four  species 
because  it  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  four  species,  it  has 
a  low  likelihood  of  being  managed  for 
conservation  (Buck,  in  litt.  2002),  and 
there  are  at  least  eight  other  locations 
that  have  been  designated  or  proposed 
to  meet  the  recovery  goal  of  8  to  10 
populations  throughout  their  historical 
ranges  on  this  and  other  islands. 

The  area  designated  as  critical  habitat 
for  these  multi-island  species  provides 
habitat  for  one  population  of  Brighamia 
rockii.  two  populations  each  of 
Ischaemum  byrone  and  Mariscus 
pennatiformis,  and  one  population  of 


Peucedanum  sandwicense  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  83  ha  (185  ac)  to  52  ha 
(128  ac).  This  unit  was  renamed  3 — 
Brighamia  rockii — c,  4 — Brighamia 
rockii — d,  5 — Brighamia  rockii — e,  5 — 
Ischaemum  byrone — a,  7 — Ischaemum 
byrone — b,  5 —  Mariscus 
pennatiformis — a,  and  4 — Peucedanum 
sandwicense — a. 

Maui  H 

This  unit  was  proposed  as  critical 
habitat  for  25  species:  Alectryon 
macrococcus;  Argyroxiphium 
sandwicense  ssp.  macrocephalum; 
Bidens  micrantha  ssp.  kalealaha; 
Bonamia  menziesii;  Cenchrus 
agrimonioides;  Clermontia  lindseyana; 
Colubrina  oppositifolia;  Diellia  erecta; 
Diplazium  molokaiense;  Flueggea 
neowawraea;  Geranium  arboreum; 
Geranium  multiflorum;  Lipochaeta 
kamolensis;  Melicope  adscendens; 
Melicope  knudsenii;  Melicope 
mucronulata;  Neraudia  sericea; 
Nototrichium  humile;  Phlegmariurus 
mannii;  Phyllostegia  mollis;  Plantago    ■ 
princeps;  Sesbania  tomentosa;  Schiedea 
haleakalensis;  Spermolepis  bawaiiensis; 
and  Zanthoxylum  hawaiiense.  We 
excluded  the  proposed  critical  habitat 
on  Ulupalakua  and  Haleakala  Ranch 
lands  because  the  benefits  of  excluding 
these  lands  outweighed  the  benefits  of 
including  them  in  critical  habitat  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)").  We  excluded  the  proposed 
critical  habitat  for  the  Maui  endemics 
Geranium  arboreum  and  Schiedea 
haleakalensis,  and  the  multi-island 
species  Zanthoxylum  hawaiiense.  Areas 
proposed  for  these  three  species  were 
excluded  because  we  have  proposed 
adequate  and  more  appropriate  habitat 
elsewhere  on  Maui  and,  for  Z. 
hawaiiense,  on  other  islands  within  its 
historical  ranges.  The  portion  excluded 
was  not  essential  to  the  conservation  of 
these  three  species  because  it  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  these 
three  species,  it  has  a  low  likelihood  of 
being  managed  for  conservation 
(Urdman  in  litt..  2002;  Silva  in  litt., 
2002),  and  there  are  at  least  eight  other 
locations  that  have  been  designated  or 
proposed  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  their 
historical  ranges  on  this  and  other 
islands.  There  is  habitat  designated 
elsewhere  on  Maui  for  Geranium 
arboreum,  Schiedea  haleakalensis.  and 
Zanthoxylum  hawaiiense. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  provides 
habitat  for  one  population  each  of 


Argyroxiphium  sandwicense  ssp. 
macrocephalum  and  Geranium 
multiflorum,  four  populations  of 
Lipochaeta  kamolensis,  and  one 
population  of  Melicope  adscendens 
within  their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the 
multi-island  species  provides  habitat  for 
two  populations  of  Alectryon 
macrococcus;  ioxii  populations  of 
Bidens  micrantha  ssp.  kalealaha;  one 
population  each  of  Bonamia  menziesii 
and  Cenchrus  agrimonioides;  two 
populations  of  Clermontia  lindseyana; 
one  population  each  of  Colubrina 
oppositifolia,  Diellia  erecta,  Diplazium 
molokaiense,  and  Flueggea 
neowawraea;  two  populations  each  of 
Melicope  knudsenii  and  Melicope 
mucronulata;  three  populations  of 
Neraudia  sericea;  two  populations  of 
Nototrichium  humile;  one  population  of 
Phlegmariurus  mannii;  two  populations 
of  Phyllostegia  mollis;  and  one 
population  each  of  Plantago  princeps, 
Sesbania  tomentosa,  and  Spermolepis 
bawaiiensis  within  their  historical 
ranges. 

These  modifications  resulted  in  the 
reduction  from  14.101  ha  (34,843  ac)  to 
9,823  ha  (24,270  ac).  This  unit  was 
renamed  9 — Argyroxiphium 
sandwicense  ssp.  macrocephalum — a, 
9 — Bidens  micrantha  ssp.  kalealaha — b, 
9 — Clermontia  lindseyana — a,  9 — 
Clermontia  lindseyana — b,  9 — Diellia 
erecta — b,  9 — Diplazium  molokaiense — 
b,  9 — Flueggea  neowawraea — a,  9 — 
Geranium  multiflorum — c,  9 — 
Lipochaeta  kamolensis — a,  9 — Melicope 
knudsenii — a,  9 — Melicope 
mucronulata — a,  9 — Neraudia  sericea — 
a,  9 — Nototrichium  humile — a,  9 — 
Phlegmariurus  mannii — b,  9 — 
Phyllostegia  mollis — b,  9 — Plantago 
princeps — a,  10 — Alectryon 
macrococcus — b,  11 — Lipochaeta 
kamolensis — b,  13 — Alectryon 
macrococcus — c,  1 3 — Bonamia 
menziesii — a,  13 — Cenchrus 
agrimonioides — a,  13 — Colubrina 
oppositifolia — a,  13 — Flueggea 
neowawraea — b,  13 — Melicope 
adscendens — a,  13 — Melicope 
knudsenii — b,  13 — Melicope 
mucronulata — b,  13 — Sesbania 
tomentosa — b,  and  13 — Spermolepis 
bawaiiensis — a. 

Maui  I 

This  unit  was  proposed  as  critical 
habitat  for  11  species:  Argyroxiphium 
sandwicense  ssp.  macrocephalum; 
Asplenium  fragile  var.  insulare;  Bidens 
micrantha  ssp.  kalealaha;  Clermontia 
lindseyana;  Diellia  erecta;  Diplazium 
molokaiense;  Geranium  arboreum; 
Geranium  multiflorum;  Phlegmariurus 
mannii;  Phyllostegia  mollis:  and 
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Plantago  princeps.  We  excluded  the 
proposed  critical  habitat  on  Haleakala 
Ranch  lands  because  the  benefits  of 
excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  (see  4(b)(2)  exclusion  section). 
We  excluded  the  proposed  critical 
habitat  for  the  Maui  endemic  Geranium 
arboreum  and  the  multi-island  species 
Diplazium  molokaiense,  Phlegmariurus 
mannii,  Phyllostegia  mollis,  and 
Plantago  princeps.  The  portion 
exicluded  was  not  essential  to  the 
conservation  of  these  five  species 
because  it  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  five  species.  There 
is  a  lower  likelihood  that  the  biological 
features  essential  to  these  species  will 
persist  there  because  it  has  a  low 
likelihood  of  being  managed  for 
conservation  (Silva  in  litt.,  2002).  There 
is  habitat  designated  elsewhere  on  Maui 
for  Diplazium  molokaiense.  Geranium 
arboreum,  Phlegmariurus  marmii, 
Phyllostegia  mollis,  and  Plantago 
princeps. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  provides 
habitat  for  one  population  of 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  three  populations  of 
Geranium  arboreum,  and  six 
populations  of  Geranium  multiflorum 
within  their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the      i 
multi-island  species  provides  habitat  for 
two  populations  of  Asplenium  fragile 
var.  insulare,  foui  populations  of  Bidens 
micrantha  ssp.  kalealaha,  and  one 
population  each  of  Clermontia 
lindseyana  and  Diellia  erecta  within 
their  historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  3,491  ha  (8,625  ac)  to 
2,961  ha  (7,383  ac).  This  unit  was 
renamed  9 — Argyroxiphium 
sandwicense  ssp.  macrocephalum — a, 
9 — Asplenium  fragile  var.  insulare — a, 
9 — Bidens  micrantha  ssp.  kalealaha — b, 
9 — Clermontia  lindseyana — ^b,  9 — 
Diellia  erecta — a,  J — Geranium 
multiflorum — b,  14 — Genmimn 
arboreum — b,  and  15 — Geranium 
arboreum— c. 

Maui  J 

This  unit  was  proposed  as  critical 
habitat  for  eight  species:  Argyroxiphium 
sandwicense  ssp.  macrocephalum; 
Asplenium  fragile  var.  insulare;  Bidens 
micrantha  ssp.  kalealaha;  Clermontia 
samuelii;  Geranium  multiflorum; , 
Plantago  princeps;  Platanthera 
holochila;  and  Schiedea  haleakalensis. 
We  excluded  the  proposed  critical 
habitat  for  Argyroxiphium  sandwicense 
ssp.  macrocephalum,  Geranium 


multiflorum,  and  Platanthera  holochila 
in  Maui  J.  This  area  is  not  essential  to 
the  conservation  of  these  three  species 
because  it  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  three  species.  For 
the  Maui  endemic  Argyroxiphium 
sandwicense  ssp.  macrocephalum,  the 
recovery  goal  is  one  population  with 
more  than  50,000  individuals.  We  are 
designating  habitat  essential  for  the 
conservation  of  this  species  in  Maui 
unit  9.  There  are  at  least  eight  other 
locations  on  Maui  which.provide 
habitat  for  the  endemic  species 
Geranium  multiflorum  that  are  being 
designated  as  critical  habitat.  There  are 
at  least  eight  other  locations  in  its 
historical  range  on  Maui  and  other 
islands  that  provide  habitat  for  the 
multi-island  species  Platanthera 
holochila  that  are  being  designated  as 
critical  habitat,  have  been  designated  as 
critical  habitat,  or  have  been  proposed 
for  designation. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  Schiedea 
haleakalensis  provides  habitat  within 
its  historical  range  for  four  populations. 
The  area  designated  as  critical  habitat 
for  the  multi-island  species  provides 
habitat  for  two  populations  of 
Asplenium  fragile  var.  insulare,  three 
populations  of  Bidens  micrantha  ssp. 
kalealaha,  five  populations  of 
Clermontia  samuelii,  and  one 
population  of  Plantago  princeps  within 
their  historical  ranges. 

These  modifications  resiUted  in  the 
reduction  from  5,790  ha  (14,308  ac)  to 
5,785  ha  (14,295  ac).  This  unit  was 
renamed  9 — Asplenium  fragile  var. 
insulare — a,  9 — Bidens  micrantha  ssp. 
kalealaha — a,  9 — Clermontia  samuelii — 
a,  9 — Plantago  princeps — a,  9 — 
Schiedea  haleakalensis — a,  and  9 — 
Schiedea  haleakalensis — ^b. 

Maui  K 

This  unit  was  proposed  as  critical 
habitat  for  11  species:  Alectryon 
macrococcus;  Clermontia  samuelii; 
Cyanea  copelandii  ssp.  haleakalaensis; 
Cyanea  glabra;  Cyanea  hamatiflora  ssp. 
hamatiflora;  Geranium  multiflorum; 
Melicope  balloui;  Melicope  ovalis; 
Phlegmariurus  mannii;  Plantago 
princeps;  and  Platanthera  holochila.  We 
excluded  the  proposed  critical  habitat 
for  Alectryon  macrococcus,  Clermontia 
samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  hamatiflora  ssp. 
hamatiflora,  and  Plantago  princeps. 
This  area  is  not  essential  to  the 
conservation  of  these  five  species 
because  it  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 


conservation  of  these  five  species,  and 
there  are  at  least  eight  other  locations 
that  have  been  designated  or  proposed 
to  meet  the  recovery  goal  of  8  to  10 
populations  throu^out  their  historical 
raises  on  this  and  other  islands. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  provides 
habitat  for  six  populations  of  Geranium 
multiflorum,  two  popidations  of 
Melicope  balloui,  and  three  populations 
of  Melicope  ovalis  within  their 
historical  ranges.  The  area  designated  as 
critical  habitat  for  the  multi-island 
species  provides  habitat  for  five 
popidations  of  Clermontia  samuelii, 
three  populations  each  of  Cyanea  glabra 
and  Phlegmariurus  mannii,  and  one 
popiUation  of  Platanthera  holochila 
within  their  historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  5,464  ha  (13,502  ac)  to 
5,458  ha  (13,487  ac).  This  unit  was 
renamed  9— Clermontia  samuelii — a, 
9 — Cyanea  glabra — b,  9 — Cyanea 
glabra— k:,  9 — Geranium  multiflorum — 
b,  9 — Melicope  balloui— h,  9 — Melicope 
ovalis — a,  9 — Phlegmariurus  mannii — c, 
and  9 — Platanthera  holochila — a. 

Maui  L 

This  imit  was  proposed  as  critical 
habitat  for  16  species:  Alectryon 
macrococcus;  Argyroxiphium 
sandwicense  ssp.  macrocephalum; 
Asplenium  fragile  var.  insulare; 
Clermontia  samuelii;  Cyanea  copelandii 
ssp.  haleakalaensis;  Cyanea  glabra; 
Cyanea  hamatiflora  ssp.  hamatiflora; 
Cyanea  mceldowneyi;  Diplazium 
molokaiense;  Geranium  multiflorum; 
Melicope  balloui;  Phlegmariurus 
mannii;  Phyllostegia  marmii; 
Phyllostegia  mollis;  Platanthera 
holochila;  and  Zanthoxylum 
hawaiiense.  We  excluded  the  proposed 
critical  habitat  for  the  Maui  endemic 
Cyanea  mceldowneyi,  and  the  multi- 
island  species  Alectryon  macrococcus 
and  Asplenium  fragile  var.  insulare.  The 
portion  excluded  has  a  lower  likelihood 
that  the  biological  featvu-es  essential  to 
these  species  will  persist  because  it  has 
a  low  likelihood  of  being  managed  for 
conservation.  In  addition,  there  are  at 
least  eight  other  locations  that  have 
been  designated  or  proposed  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges  on 
this  and  other  islands. 

The  area  designated  as  critical  habitat 
for  the  Maui  endemic  species  provides 
habitat  for  one  population  of 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  three  populations  of 
Cyanea  copelandii  ssp.  haleakalaensis 
and  Cyanea  hamatiflora  ssp. 
hamatiflora,  seven  populations  of 
Geranium  multiflorum,  and  one 
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population  of  Melicope  balloui  within 
their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the 
multi-island  species  provides  habitat  for 
five  populations  of  Clennontia  samuelii; 
two  populations  each  of  Cyanea  glabra, 
Diplazium  molokaiense,  Phlegmariurus 
mannii.  and  Phyllostegia  mannii;  and 
one  population  each  of  Phyllostegia 
mollis,  Platanthera  holochila,  and 
Zanthoxylum  hawaiiense  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  4,612  ha  (11,396  ac)  to 
3,608  ha  (8,916  ac).  This  unit  was 
renamed  8 — Cyanea  copelandii  ssp. 
haleakalaensis — a,  8 — Cyanea  glabra — 
a,  8 — Cyanea  hamatiflora  ssp. 
hamatiflora — a,  8 — Diplazium 
molokaiense — a,  8 — Geranium 
multiflorum — a,  8 — Melicope  balloui — a, 
8 — Phlegmariurus  mannii — a,  8 — 
Phyllostegia  mannii — a,  8 — Phyllostegia 
mollis — a,  8 — Zanthoxylum 
hawaiiense — a,  9 — Argyroxiphium 
sandwicense  ssp.  macrocephalum — a, 
9 — Clermontia  samuelii — a,  9 — 
Geranium  multiflorum — b,  and  9 — 
Platanthera  holochila — a. 

Maui  M 

This  unit  was  proposed  as  critical 
habitat  for  Spermolepis  hawaiiense.  The 
entire  area  proposed  for  this  species  is 
eliminated  from  this  final  rule.  There  is 
a  lower  likelihood  that  the  biological 
features  essential  to  these  species  will 
persist  there  because  it  has  a  low 
likelihood  of  being  managed  for 
conservation  (Buck,  in  litt.  2002)  and  it 
has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species.  In  addition, 
there  are  10  other  locations  that  have 
been  designated  or  proposed  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges  on 
this  and  other  islands.  There  is  habitat 
designated  elsewhere  on  Maui  for 
Spermolepis  hawaiiense. 

Kahoolawe  A 

This  imit  was  proposed  as  critical 
habitat  for  four  species:  Hibiscus 
brackenridgei:  Kanaloa  kahoolawensis; 
Sesbania  tomentosa;  and  Vigna  o- 
wahuensis.  We  excluded  the  proposed 
critical  habitat  for  Hibiscus 
brackenridgei.  Sesbania  tomentosa,  and 
Vigna  o-wahuensis.  There  is  a  lower 
likelhood  that  the  biological  features 
essential  to  these  species  will  persist 
there  because  it  has  a  low  likelihood  of 
being  managed  for  conservation  (KIRC, 
in  litt.  2002)  and  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 


species.  In  addition,  there  are  10  other 
locations  that  have  been  designated  or 
proposed  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  their 
historical  ranges  on  this  and  other 
islands.  Modifications  were  also  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  for  Kanaloa  kahoolawensis. 

The  area  designated  as  critical  habitat 
for  the  multi-island  species  Kanaloa 
kahoolawensis  provides  habitat  within 
its  historical  range  for  seven 
populations. 

These  modifications  resulted  in  the 
reduction  frort  7,683  ha  (18.984  ac)  to 
1,175  ha  (2,903  ac).  This  unit  was 
renamed  Kahoolawe  1 — Kanaloa 
kahoolawensis — a  and  Kahoolawe  2 — 
Kanaloa  kahoolawensis — b. 

Kahoolawe  B 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Kanaloa 
kahoolawensis  and  Sesbania  tomentosa. 
\Vp  excluded  the  proposed  critical 
habitat  for  the  multi-island  species 
Sesbania  tomentosa.  There  is  a  lower 
likelihood  that  the  biological  features 
essential  to  this  species  will  persist 
there  because  it  has  a  low  likelihood  of 
being  managed  for  conservation  (KIRC, 
in  litt.  2002)  and  there  arelO  other 
locations  that  have  been  designated  to 
meet  the  recovery  goal  of  8  to  10 
populations  throughout  its  historical 
range  on  this  and  other  islands. 

The  area  designated  as  critical  habitat 
for  the  multi-island  species  Kanaloa 
kahoolawensis  provides  habitat  within 
its  historical  range  for  one  population. 

There  was  no  change  in  the  area 
proposed  in  the  final  designation.  It 
remains  at  5  ha  (12  ac).  This  unit  was 
renamed  Kahoolawe  3 — Kanaloa 
kahoolawensis — c. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conser\'ation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedmes  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 


Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*   *   *  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featines  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  However,  in  the  March  15, 
2001,  decision  of  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit 
[Sierra  Club  v.  U.S.  Fish  and  Wildlife 
Service  et  al.,  245  F.3d  434)  regarding  a 
not  prudent  Ending,  the  Court  found 
our  definition  of  destruction  or  adverse 
modification  as  currently  contained  in 
50  CFR  402.02  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  areas  within  the 
geographical  range  of  the  species  at  the 
time  of  listing  must  contain  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species  or,  for  an 
area  outside  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing,  the  area  itself  must  be  essential 
to  the  conservation  of  the  species  (16 
U.S.C.  1532(5)(A)). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  for  a  species,  to 
the  extent  such  habitat  is  determinable, 
at  the  time  of  listing.  When  we 
designate  critical  habitat  at  the  time  of 
listing  or  under  short  coint-ordered 
deadlines,  we  may  not  have  sufficient 
information  to  identify  all  the  areas 
essential  for  the  conservation  of  the 
species,  we  may  inadvertently  include 
areas  that  later  will  be  shown  to  be 
nonessential.  Nevertheless,  we  are 
required  to  designate  those  areas  we 
know  to  be  critical  habitat,  using  the 
best  information  available  to  us. 

Within  the  geographic  areas  occupied 
by  the  species,  we  will  designate  only 
areas  that  have  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  If  the  information 
available  at  the  time  of  designation  does 
not  show  that  an  area  provides  essential 
life  cycle  needs  of  the  species,  then  the 


area  should  not  be  included  in  the 
critical  habitat  designation. 

Our  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presendy  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensiue  the  conservation  of  the  species' 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensiue  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  comities, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
impublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  7(a)(2) 
jeopardy  standard  and  section  9 
prohibitions,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  specifically 
anticipate  that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  futvue 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
plaiming  efforts  if  new  information 


available  to  these  planning  efforts  calls 
for  a  different  outcome.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species. 

Prudency 

Designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (i)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  (50  CFR  424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  species,  we 
analyzed  the  potential  threats  and 
benefits  for  each  species  in  accordance 
with  the  coiul's  order.  In  the  final 
critical  habitat  rule  published  for  Kauai 
and  Niihau  plants,  we  determined  that 
designation  of  critical  habitat  was  not 
prudent  for  Acaena  exigua,  a  species 
reported  ft'om  Maui  as  well  as  from 
Kaucd  because  it  had  not  been  seen 
recently  in  the  wild,  and  no  genetic 
material  of  this  species  was  knowm  to 
exist  (68  FR  9115).  In  other  final  rules, 
we  have  found  that  critical  habitat 
would  be  prudent  for  the  following  45 
species  that  are  reported  from  Maui  and 
Kahoolawe  as  well  as  from  Lanai,  Kauai, 
Niihau,  and  Mcdokai:  Adenophorus 
periens;  Alectryon  macrococcus;  Bidens 
micrantha  ssp.  kalealaha;  Bonamia 
menziesii;  Brighamia  rockii;  Cenchrus 
agrimonioides;  Centaurium  se'baeoides; 
Clermontia  oblongifolia  ssp.  mauiensis: 
Clermontia  samuelii;  Ctenitis 
squamigera;  Cyanea  copelandii  ssp. 
haleakalaensis;  Cyanea  glabra;  Cyanea 
grimesiana  ssp.  grimesiana;  Cyanea 
hamatiflora  ssp.  hamatiflora;  Cyanea 
lobata;  Cyrtandra  munroi;  Delissea 
undulata;  Diellia  erecta;  Diplazium 
inolokaiense;  Flueggea  neowawraea; 
Hedyotis  mannii:  Hesperomannia 
arborescens;  Hibiscus  brackenridgei; 
Ischaemum  byrone;  Isodendrion 
pyrifolium;  Kanaloa  kahoolawensis; 
Marisciis  pennatiformis;  Melicope 
knudsenii;  Melicope  mucronulata; 
Neraudia  sericea;  Peucedanum 
sandwicense;  Phlegmariurus  mannii; 
Phyllostegia  mannii;  Phyllostegia  mollis; 
Phyllostegia  panilfora;  Plantago 
princeps:  Platanthera  holochila;  Pteris 
lidgatei;  Schiedea  nuttallii;  Sesbania 
tomentosa;  Solanum  incompletum; 
Spermolepis  hawaiiensis; 
Tetramolopium  remyi;  Vigna  o- 
wahuensis;  and  Zanthoxylum 
hawaiiense  (64  FR  48307,  68  FR  1219, 
68  FR  9115,  68  FR  12981). 


Due  to  low  numbers  of  individuals 
and/ or  populations  and  their  inherent 
immobility,  the  other  24  plants  may  be 
vulnerable  to  unrestricted  collection, 
vandalism,  or  disturbance.  However,  we 
examined  the  evidence  available  for 
these  taxa  and  have  not,  at  this  time, 
foiuid  specific  evidence  of  taking, 
vandalism,  collection  or  trade  of  these 
taxa  or  of  similar  species.  ConsequenUy, 
while  we  remain  concerned  that  these 
activities  could  potentially  threaten 
these  24  plant  species  in  the  future, 
consistent  with  applicable  regulations 
(50  CFR  424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
ciurently  threatened  by  taking  or  other 
hiunan  activity,  which  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occiu";  (2) 
focusing  conservation  activities  on  the 
most  essential  area;  (3)  providing 
educational  benefits  to  State  or  county 
governments  or  private  entities;  and  (4) 
preventing  people  from  causing 
inadvertent  harm  to  the  species. 

In  the  case  of  these  24  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  ft'om  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Thirteen  of  these  species  are 
reported  on  or  near  Federal  lands  (see 
Table  2  above,  under  "Discussion  of 
Plant  Taxa"),  where  actions  are  subject 
to  section  7  consultation.  Although  a 
majority  of  the  species  considered  in 
this  rule  are  located  exclusively  on  non- 
Federal  lands  with  limited  Federal 
activities,  there  could  be  Federal  actions 
affecting  these  lands  in  the  futiu^. 
While  a  critical  habitat  designation  for 
habitat  currently  occupied  by  these 
species  would  not  likely  change  the 
section  7  consultation  outcome,  since  an 
action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultation  would  be 
triggered  only  if  critical  habitat  were 
designated.  "There  would  also  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Benefits  of  designation  would  include 
the  notification  of  land  owners,  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
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these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements. 

Therefore,  we  believe  that  the 
designation  of  critical  habitat  is  prudent 
for  these  24  plant  species: 
Argyroxiphium  sandwicense  ssp. 
macrocephalum;  Asplenium  fragile  var. 
insulare;  Clermontia  lindseyana; 
Clermontia  peleana;  Colubrina 
oppositifolia;  Cyanea  mceldowneyi; 
Dubautia  plantaginea  ssp.  humilis; 
Geranium  arboreum;  Geranium 
multiflonim;  Gouania  vitifolia;  Hedyotis 
coriacea;  Hesperomannia  arbuscula; 
Lipochaeta  kamolensis;  Lysimachia 
lydgatei;  Melicope  adscendens; 
Melicope  bailout;  Melicope  ovalis; 
Nototrichium  humile;  Remya  mauiensis; 
Sanicula  purpurea;  Schiedea 
haleakalensis;  Schiedea  hookeri; 
Tetramolopium  arenarium;  and 
Tetramolopium  capillare  because  the 
potential  benefits  of  critical  habitat 
designation  outweigh  the  potential 
threats. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Adenophorus  periens. 
Alectryon  macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare,  Bidens 
micrantha  ssp.  kalealaha,  Bonamia 
menziesii,  Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Clermontia  peleana, 
Colubrina  oppositifolia,  Ctenitis 
squamigera,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamatiflora.  Cyanea 
lobata,  Cyanea  mceldowneyi,  Cyrtandra 
munroi,  Delissea  undulata,  Diellia 
erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea.  Geranium 
arboreum.  Geranium  multiflonim, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  mannii.  Hesperomannia 
arborescens,  Hesperomannia  arbuscula. 
Hibiscus  brackenridgei,  Ischaemum 
byrone,  Isodendrion  pyrifolium, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Lysimachia  lydgatei, 
Mariscus  pennatiformis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucronulata, 
Melicope  ovalis,  Neraudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Phyllostegia  mollis. 


Phyllostegia  parvi flora,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis, 
Schiedea  hookeri,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium, 
Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense.  This  information  included 
the  known  locations,  site-specific 
species  information  from  the  HINHP 
database  and  our  own  rare  plant 
database;  species  information  from  the 
Center  for  Plant  Conservation's  (CPC's) 
rare  plant  monitoring  database  housed 
at  the  University  of  Hawaii's  Lyon 
Arboretum;  island-wide  Geographic 
Information  System  (CIS)  coverages 
(e.g.,  vegetation,  soils,  annual  rainfall, 
elevation  contours,  land  ownership);  the 
final  listing  rules  for  these  69  species; 
the  December  18,  2000,  proposal;  the 
April  3,  2002,  revised  proposal; 
information  received  during  the  public 
comment  periods  and  the  public 
hearings;  recent  biological  surveys  and 
reports;  our  recovery  plans  for  these 
species;  any  species  and  management 
information  received  from  landowners, 
land  managers,  and  interested  parties 
for  the  islands  of  Maui  and  Kahoolawe; 
discussions  with  botanical  experts;  and 
recommendations  from  the  Hawaii  and 
Pacific  Plant  Recovery  Coordinating 
Committee  (HPPRCC)  (see  also  the 
discussion  below)  (GDSI  2000;  HINHP 
Database  2000;  HPPRCC  1998;  Service 
1995a,  1995b,  1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001;  65  FR  66808; 
67  FR  3940;  CPC,  in  litt.  1999). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify'  and  map  habitat 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 


critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species,  as  well  as  candidate  species 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rule 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primeuy  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
requirements  of  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Dubautia 
plantaginea  ssp.  humilis,  Flueggea 
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neowawraea.  Geranium  arboreum, 
Geranium  multiflonim,  Gouania 
vitifolia,  Hedyotis  coriacea,  Hedyotis 
mannii,  Hesperomannia  arbuscula, 
Hibiscus  brackenridgei,  Ischaemum 
byrone,  Isodendrion  pyrifolium, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Lysimachia  lydgatei, 
Mariscus  pennatiformis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucronulata, 
Melicope  ovalis,  Neraudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis, 
Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  is  described  in  the 
"Background"  section  of  this  final  rule. 

We  are  unable  to  identify  these 
features  for  Adenophorus  periens, 
Clermontia  peleana,  Delissea  undulata, 
Phyllostegia  parviflora,  Schiedea 
hookeri,  Schiedea  nuttallii,  Solanum 
incompletum,  and  Tetramolopium 
arenarium,  which  no  longer  occiu  on 
the  islands  of  Maui  and  Kahoolawe, 
because  information  on  the  physical  and 
biological  features  {i.e.,  the  primary 
constituent  elements)  that  are 
considered  essential  to  the  conservation 
of  these  eight  species  on  Maui  and 
Kahoolawe  is  not  known.  Therefore,  we 
are  not  designating  critical  habitat  for 
these  species  on  Maui.  We  are  able  to 
identify  these  features  for 
Hesperomannia  arborescens,  but  we  are 
not  designating  critical  habitat  for  this 
species  on  Maui  for  the  reasons  given  in 
the  "Analysis  of  Impacts  Under  Section 
4(b)(2):  Other  Impacts"  section. 

All  areas  designated  as  critical  habitat 
are  within  the  historical  range  of  the  60 
species  at  issue  and  contain  one  or  more 
of  the  physical  or  biological  featiires 
(primary  constituent  elements)  essential 
for  the  conservation  of  the  species. 

As  described  in  the  discussions  for 
.  each  of  the  60  species  for  which  we  are 
designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
features  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 
by  the  type  of  plant  community  [e.g., 
mesic  Metrosideros  polymorpha  forest), 
associated  native  plant  species,  locale 
information  [e.g.,  steep  rocky  cliffs, 
talus  slopes,  gulches,  stream  banks),  and 
elevation.  The  habitat  features  provide 
the  ecological  components  required  by 
the  plant.  The  tjrpe  of  plant  community 
Bnd  associated  native  plant  species 


indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperatiue.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  islands  of  Maui  and 
Kahoolawe. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g., 
population  viability  analysis  (National 
Research  Council  1995))  to  identify'  the 
optimal  number,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Ginzburg  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  However,  based  on  the 
best  information  available  at  this  time, 
including  information  on  which  the 
listing  of  these  species  was  based,  as 
well  as  their  recovery  plans,  we  have 
concluded  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  siu^ival  and 
recovery  of  these  plant  species. 

For  each  of  these  species,  the  overall 
recovery  strategy  outlined  in  the 
approved  recovery  plans  includes:  (1) 
Stabilization  of  existing  wild 
populations;  (2)  protection  and 
management  of  habitat;  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
writhin  historic  range:  and  (4)  research 
on  species  biology  and  ecology  (Service 
1995a,  1995b,  1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001).  Thus,  the 
long-term  recovery  of  these  species  is 
dependent  upon  the  protection  of 
existing  population  sites  and  potentially 
suitable  imoccupied  habitat  within  their 
historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimiun  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennials. 


300  matiu-e,  reproducing  individuals  per 
population  for  short-lived  perennials, 
and  500  mature,  reproducing 
individuals  per  population  for  aimuals. 
(There  is  one  specific  exception  to  this 
general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island.  The  recovery  goal  for 
Argyroxiphium  sandwicense  ssp. 
macrocephalum  is  one  population  of 
more  than  50,000  individuals,  and  the 
critical  habitat  designations  reflect  this 
exception  for  this  species.) 

To  be  considered  recovered,  the 
populations  of  a  multi-island  species 
should  be  distributed  among  the  islands 
of  its  known  historic  range  (Service 
1995a,  1995b, 1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001).  A 
population,  for  the  purposes  of  this 
discussion  and  as  defined  in  the 
recovery  plans  for  these  species,  is  a 
unit  in  which  the  individuals  could  be 
regularly  cross-pollinated  and 
influenced  by  the  same  small-scale 
events  (such  as  landslides),  and  that 
contains  a  minimum  of  100,  300,  or  500 
mature,  reproducing  individuals, 
depending  on  whether  the  species  is  a 
long-lived  perennial,  short-lived 
perennial,  or  annual. 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  which  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time,  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wermergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life  history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
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of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

Many  aspects  of  a  species'  life  history 
are  typically  considered  to  determine 
guidelines  for  its  interim  stability  and 
recovery,  including  longevity,  breeding 
system,  growth  form,  fecundity,  ramet  (a 
plant  that  is  an  independent  member  of 
a  clone)  production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  the 
HPPRCC  recommended  a  general 
recovery  guideline  of  100  matiu-e, 
reproducing  individuals  per  population 
for  long-lived  perennial  species,  300 
mature,  reproducing  individuals  per 
population  for  short-lived  perennial 
species,  and  500  mature,  reproducing 
individuals  per  population  for  annual 
species. 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
population  viability  analysis  models 
described  above  (Burgman  et  al.  2001), 
this  approach  employs  two  widely 
recognized  and  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species:  (1)  Creation  or 
maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
species  (Luijten  et  al.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges 
1996);  and  (2)  increasing  the  size  of  each 
population  in  the  respective  critical 
habitat  units  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  In 


general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  alleviated  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  nonnative  plants  and  animals. 
Establishing  and  conserving  8  tolO 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1 982 
and  1992  on  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give  the 
species  a  reasonable  likelihood  of  long- 
term  survival  and  conservation,  based 
on  currently  available  information. 

In  summary,  the  long-term  survival 
and  conservation  of  Hawaiian  plant 
species  requires  the  designation  of 
critical  habitat  units  on  one  or  more  of 
the  Hawaiian  islands  with  suitable 
habitat  for  8  to  10  populations  of  each 
plant  species.  Some  of  this  habitat  is 
currently  not  known  to  be  occupied  by 
these  species.  To  recover  the  species,  it 
is  essential  to  conserve  suitable  habitat 
in  these  imoccupied  units,  which  in 
turn  will  allow  for  the  establishment  of 
additional  populations  through  natural 
recruitment  or  managed  reintroductions. 
Establishment  of  these  additional 
populations  will  increase  the  likelihood 
that  the  species  will  survive  and  recover 
in  the  face  of  normal  and  stochastic 
events  [e.g.,  hurricanes,  fire,  and 
nonnative  species  introductions) 
(Mangel  and  Tier  1994;  Pimm  et  al. 
1998;  Stacey  and  Taper  1992). 


In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  featiu^s  of  the  areas 
from  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  are  designating 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  the  60  plant  species. 

Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  mcuiner: 

(1)  Critical  habitat  was  proposed  and 
will  be  designated  on  an  island  by 
island  basis  for  ease  of  understanding 
for  landowners  and  the  public,  for  ease 
of  conducting  the  public  hearing 
process,  and  for  ease  of  conducting 
public  outreach.  In  Hawaii,  landowners 
and  the  public  are  most  interested  and 
affected  by  issues  centered  on  the  island 
on  which  they  reside. 

(2)  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

(3)  We  designated  critical  habitat 
units  to  allow  for  expansion  of  existing 
wild  populations  and  reestablishment  of 
wild  populations  within  the  historic 
range,  as  recommended  by  the  recovery 
plans  for  each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  units 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  CIS  program. 
The  polygons  were  created  by 
overlaying  current  and  historic  plant 
location  points  onto  digital  topographic 
maps  of  each  of  the  islands. 

The  resulting  shape  files  (delineating 
historic  elevational  range  and 
potentially  suitable  habitat)  were  then 
evaluated.  Elevation  ranges  were  further 
refined  and  land  areas  identified  as  not 
suitable  for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements)  were  avoided.  The  resulting 
shape  files  for  each  species  were  then 
considered  to  define  all  suitable  habitat  . 
on  the  island,  including  occupied  and 
unoccupied  habitat. 

These  shape  files  of  suitable  habitat 
were  further  evaluated.  Several  factors 
were  used  to  delineate  the  proposed 
critical  habitat  imits  fi-om  these  land 
areas.  We  reviewed  the  recovery 
objectives  as  described  above  and  in 
recovery  plans  for  each  of  the  sp>ecies  to 
determine  if  the  number  of  populations 
and  population  size  requirements 
needed  for  conservation  would  be 
available  within  the  suitable  habitat 
imits  identified  as  containing  the 
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appropriate  primary  consdtuent 
elements  for  each  species.  If  more  than 
the  area  needed  for  the  number  of 
recovery  populations  was  identified  as 
potentially  suitable,  only  those  areas 
within  the  least  distiu'bed  suitable 
habitat  were  included  as  proposed 
critical  habitat.  A  population  for  this 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assiu"e  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,280  ft)  based  on 
our  review  of  current  literatiu-e  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  Schierup 
and  Christiansen  1996). 

The  resulting  critical  habitat  units 
were  further  refined  by  using  satellite 
imagery  and  parcel  data  to  eliminate 
areas  that  did  not  contain  the 
appropriate  vegetation  or  associated 
native  plant  species,  as  well  as  features 
such  as  cultivated  agriculture  fields, 
housing  developments,  and  other  areas 
that  are  unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  61 
plant  species  for  which  critical  habitat 
was  proposed  on  April  3,  2002. 
Geographic  featiu^es  (ridge  lines,  valleys, 
streams,  coastlines,  etc.)  or  manmade 
features  (roads  or  obvious  land  use)  that 
created  an  obvious  boimdary  for  a  unit 
were  used  as  unit  area  boundaries. 

Following  publication  of  the  proposed 
critical  habitat  rules,  some  of  which 
were  revised,  for  255  Hawaiian  plants 
(67  FR  3940,  67  FR  9806,  67  FR  15856, 
67  FR  16492,  67  FR  34522,  67  ^  36968. 
67  FR  37108),  we  re-evahiated  proposed 
critical  habitat.  Statewide,  for  each 
species  using  the  applicable  recovery 
guidelines  (generally  8  to  10 
populations  with  a  minimum  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  matiu-e,  reproducing 
individuals  per  population  for  aimuals) 
to  determine  if  we  had  inadvertently 
proposed  for  designation  too  much  or 
too  little  habitat  to  meet  the  essential 
recovery  goals  of  8  to  10  populations  per 
species  distributed  among  the  islands  of 


the  species'  known  historic  range 
(HINHP  Database  2000,  2001;  Wagner  et 
al.  1990,  1999). 

Based  on  comments  and  information 
we  received  during  the  comment 
periods,  we  assessed  the  proposed 
critical  habitat  in  order  to  ascertain 
which  areas  contained  the  highest 
quality  habitat,  had  the  highest 
likelihood  of  species  conservation,  and 
were  geographically  distributed  within 
the  species'  historical  range  and  located 
a  sufficient  distance  fi'om  each  other 
such  that  populations  of  a  single  species 
are  unlikely  to  be  impacted  by  a  single 
catastrophic  event.  We  ranked  areas  of 
the  proposed  critical  habitat  by  the 
quality  of  the  primary  constituent 
elements  (e.g.,  intact  native  plant 
communities,  predominance  of 
associated  native  plants  versus 
nonnative  plants),  potential  as  a 
conservation  area  (e.g.,  whether  the  land 
is  zoned  for  conservation  or  whether  the 
landowner  is  already  participating  in 
plant  conservation  actions),  and  current 
or  expected  management  of  known 
threats  (e.g.,  ungulate  control;  weed 
control;  nonnative  insect,  slug,  and  snail 
control).  Areas  that  are  zoned  for 
conservation  or  have  been  identified  as 
a  State  Forest  Reserve,  NAR.  Wildlife 
Preserve,  State  Park,  or  are  managed  for 
conservation  by  a  private  landowner 
have  a  high  likelihood  of  providing 
conservation  benefit  to  the  species  and 
are  therefore  more  essential  than  other 
comparable  habitat  outside  of  those 
types  of  areas. 

Areas  that  contain  high  quality 
primary  constituent  elements  and 
conservation  potential  (e.g.,  are  zoned 
for  conservation  and  have  ongoing  or 
expected  threat  abatement  actions)  were 
ranked  the  most  essential.  This  ranking 
process  also  included  determining 
which  habitats  were  representative  of 
the  historic  geographical  and  ecological 
distributions  of  the  species  (see 
"Primary  Constituent  Elements").  Of 
these  most  essential  areas,  we  selected 
adequate  area  to  provide  for  8  to  10 
populations  distributed  among  the 
islands  of  each  species'  historical  range. 
Of  the  proposed  critical  habitat  for  a 
species,  areas  that  were  not  ranked  most 
essential  to  provide  habitat  for 
populations  above  the  recovery  goal  of 
8  to  10  populations  were  determined 
not  essential  for  the  conservation  of  the 


species  and  were  excluded  fi-om  the 
final  designation. 

In  selecting  areas  of  designated 
critical  habitat,  we  made  an  effort  to 
avoid  developed  areas,  such  as  towns 
and  other  similar  lands,  that  are 
unlikely  to  contribute  to  the 
conservation  of  the  60  species. 
However,  the  minimiun  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps.  In 
addition,  existing  manmade  features 
and  structures  within  the  boundaries  of 
the  mapped  imit,  such  as  buildings; 
roads;  aqueducts  and  other  water  system 
features — including  but  not  limited  to 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tuimels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails;  campgrounds  and  their 
immediate  surrounding  landscaped 
area;  scenic  lookouts;  remote  helicopter 
landing  sites;  existing  fences; 
telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  transmission  lines  and 
distribution,  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars,  and  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
excluded  imder  the  terms  of  the  final 
regulation.  Federal  actions  limited  to 
those  areas  would  not  trigger  a  section 
7  consultation  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

In  suromary,  for  these  species  we 
utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
IcUid  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  essential 
habitat  on  Maui  and  Kahoolawe  to 
provide  for  the  recovery  of  these  60 
species. 

The  approximate  areas  of  the 
designated  critical  habitat  by  land 
ownership  or  jurisdiction  are  shown  in 
Table  4. 
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Table  4.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Land  Ownership  or  Jurisdiction,  Maui 

County,  Hawaii 


Unit  name 


State/local 


Private 


Federal 


Total 


Maui  1 — Centaurium  sebaeoides — a 

Maui  ^—Sesbania  tomentosa — a 

Maui  2 — Brighamia  rockii—a 

Maui  2 — Brighamia  rocl<ii — b 

Maui  2 — Centaurium  sebaeoides — b 

Maui  3 — Brighamia  rockii—c  

Maui  4 — Brighamia  rockii—6 

Maui  4 — Peucedanum 

sandwicense — a. 

Maui  5 — Brighamia  rockii—e 

Maui  6 — Ischaemum  byrone — a 

Maui  6 — Mariscus  pennatifomiis — a 

Maui  7 — Ischaemum  byrone — b 

Maui    8 — Cyanea    copelandii    ssp. 

haleakalaensis—a. 

Maui  8 — Cyanea  glabra — a  

Maui    8 — Cyanea    hamatiflora    ssp. 

hamatiflora—a. 
Maui  8 — Cyanea  mceldowneyi—a  .... 
Maui  8 — Diplazium  molokaiense — a 
Maui  8 — Geranium  multiflorum—a  .... 

Maui  8 — Melicope  balloui—a 

Maui  8 — Phlegmariurus  mannii—a  .... 

Maui  8 — Phyllostegia  mannii—a  

Maui  8 — Phyllostegia  mollis — a 

Maui  8 — Zanthoxylum  hawaiiense—a 
Maui  9 — Alectryon  macrococcus — a 
Maui  9 — Argyroxlphium  sandwicense 

ssp.  macrocephalum — a. 
Maui     9 — Asplenium     fragile     var. 

insulare — a. 
Maui     9 — Bidens     micrantha     ssp. 

kalealaha — a. 
Maui     9 — Bidens     micrantha     ssp. 

kalealaha — b. 
Maui  9 — Clermontia  lindseyana — a  ... 
Maui  9 — Clermontia  lindseyana — b  ... 

Maui  9 — Clermontia  samuelih—a 

Maui    9 — Cyanea    copelandii    ssp. 

haleakalaensis — b. 

Maui  9— Cyanea  glabra— b  

Maui  9 — Cyanea  glabra— c  

Maul    9 — Cyanea    hamatiflora    ssp. 

hamatiflora — b. 


Maui 
Mau 
Maui 
Maui 
Maui 
Mau 
Mau 
Mau 
Mau 
Mau 
Mau 
Mau 
Mau 
Maui 
Maui 
Mau 
Maui 
Maui 
Maui 
Maui 
Maui 
Mau 
Mau 
Maui 
Maui 
Maui 


9 — Diellia  erecta—a 

9 — Diellia  erecta — b 

9 — Diplazium  molokaiense — b 
9 — Flueggea  neowawraea — a  .. 

9 — Geranium  artxreum — a  

9 — Geranium  multifhrum — b  .... 
9 — Geranium  multiflorum — c  .... 
9 — Lipochaeta  kamolensis—a  .. 

9 — Melicope  balloui—b 

9 — Melicope  knudsenii — a 

9 — Melicope  mucronulata — a  ... 

9 — Melicope  ovalis — a 

9 — Neraudia  sericea — a  

9 — Nototrichium  humile — a 

9 — Phlegmariurus  mannih—b  .... 
9 — Phlegmariurus  mannii — c  .... 

9 — Phyllostegia  mollis — b 

9 — Plantago  princeps — a 

9 — Platanthera  hdochila — a 

9 — Schiedea  haleakalensis—a 
9 — Schiedea  haleakalensis — b 
10 — Alectryon  macrococcus — b 
1 1 — Lipochaeta  kamolensis — b 

12 — Vigna  o-wahuensis — a  

13 — Alectryon  macrococcus — c 
13 — Bonamia  menziesii—a  


70  ha  (174  ac)  

38  ha  (94  ac)  

5  ha  (14  ac)  

17  ha  (42  ac)  

14  ha  (35  ac)  

<1  ha  (<1  ac)  

1  ha  (2  ac)  

1  ha  (2  ac)  

7ha(16ac)  

15  ha  (35  ac)  

17  ha  (40  ac)  

11  ha(27ac)  

5  ha  (13  ac)  

448  ha  (1,108  ac)  .. 
48  ha  (119  ac)  

489  ha  (1,208  ac)  .. 
87  ha  (214  ac)  

73  ha  (181  ac)  

101  ha  (251  ac)  

2  ha  (4  ac)  

128  ha  (316  ac)  

362  ha  (894  ac)  

1 ,893  ha  (4,678  ac) 
2,117  ha  (5,232  ac) 

390  ha  (965  ac)  

2,115  ha  (5,229  ac) 

177  ha  (438  ac)  

60  ha  (149  ac)  

2,777  ha  (6,863  ac) 

391  ha  (966  ac)  

363  ha  (897  ac)  .„.. 
203  ha  (503  ac)  

2  ha  (6  ac) 

174  ha  (432  ac)  

162  ha  (401  ac)  

52  ha  (128  ac)  

731  ha  (1,806  ac)  . 

322  ha  (795  ac)  

183  ha  (450  ac)  

1 ,472  ha  (3,638  ac) 

28  ha  (69  ac)  

34  ha  (83  ac)  

1  ha  (2  ac)  

623  ha  (1,539  ac)  . 

382  ha  (944  ac)  

383  ha  (947  ac)  

224  ha  (554  ac)  

509  ha  (1,256  ac)  . 

32  ha  (80  ac)  

372  ha  (918  ac)  .... 

42  ha  (105  ac)  

144  ha  (356  ac)  .... 
419  ha  (1,033  ac)  . 
536ha(1,325ac)  . 


<1  ha  (<1  ac)  

<1  ha  (<1  ac)  

<1  ha  (<1  ac)  

<1  ha  (<1  ac)  

12  ha  (30  ac)  

3  ha  (9  ac)  

3  ha  (7  ac)  

13  ha  (34  ac)  

496  ha  (1 ,225  ac)  ., 

2  ha  (4  ac)  

563ha(1.390ac)  . 

1,638  ha  (4,047  ac) 
488  ha  (1,206  ac)  . 

46  ha  (113  ac)  

78  ha  (192  ac)  

120  ha  (297  ac)  

568ha(1.404ac)  . 

1  ha  (1  ac)  

<1  ha  (<1  ac)  

852  ha  (2,105  ac)  . 

629  ha  (1,554  ac)  . 

297  ha  (735  ac)  .... 

2  ha  (6  ac)  

15  ha  (38  ac)"""" 
30  ha  (75  ac)  


5,996  ha  (14,816  ac) 

362  ha  (894  ac)  

543  ha  (1,343  ac)  .... 

353  ha  (872  ac)  

1,318  ha  (3,258  ac)  . 

649  ha  (1 ,605  ac)  .... 

1.107  ha  (2,732  ac)  . 

4,198  ha  (10,372  ac) 

394  ha  (972  ac)  

gMteiiJicMacj""" 

252  ha  (622  ac)  

164  ha  (406  ac)  

208.  ha  (516  ac)  

26  ha  (64  ac)  

77  ha  (189  ac)  


70  ha  (174  ac) 
38  ha  (94  ac) 
5  ha  (14  ac) 

17  ha  (42  ac) 
26  ha  (65  ac) 
3  ha  (9  ac) 

1  ha  (2  ac) 

1  ha  (2  ac) 

7ha(16ac) 

18  ha  (42  ac) 
30  ha  (74  ac) 
1 1  ha  (27  ac) 
501  ha  (1 ,238  ac) 

450  ha  (1,112  ac) 
611  ha(1,509ac) 

2,127  ha  (5,255  ac) 
575  ha  (1,420  ac) 
46  ha  (113  ac) 
151  ha(373ac) 
221  ha  (548  ac) 
570  ha  (1,408  ac) 
128  ha  (316  ac) 
363  ha  (895  ac) 
1,893  ha  (4,678  ac) 
8,965  ha  (22,153  ac) 

362  ha  (894  ac) 

1,562  ha  (3,862  ac) 

2,115  ha  (5,229  ac) 

177  ha  (438  ac) 
60  ha  (149  ac) 
3,130  ha  (7,735  ac) 
1,709  ha  (4,224  ac) 

649  ha  (1,605  ac) 

363  ha  (897  ac) 
1,310  ha  (3,235  ac) 

2  ha  (6  ac) 
174  ha  (432  ac) 
162  ha  (401  ac) 
52  ha  (128  ac) 
731  ha  (1,806  ac) 
4,817  ha  (11,902  ac) 
183  ha  (450  ac) 
1,474  ha  (3,644  ac) 
394  ha  (972  ac) 

28  ha  (69  ac) 
34  ha  (83  ac) 
934  ha  (2,306  ac) 
623  ha  (1,539  ac) 
397  ha  (982  ac) 
383  ha  (947  ac). 
476  ha  (1,176  ac) 
509  ha  (1,256  ac) 
164  ha  (406  ac) 
240  ha  (596  ac) 
26  ha  (64  ac) 
77  ha  (189  ac) 
402  ha  (993  ac) 
42  ha  (105  ac) 
144  ha  (356  ac) 
419  ha  (1,033  ac) 
536ha(1,325ac) 
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Table  4.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Land  Ownership  or  Jurisdiction,  Maui 

County,  Hawaii — Continued 


Unit  name 


Maui 
ssp. 

Maul 
ssp. 

Maui 


oblbngifolia 
oblongifolia 
oblongifolia 


Maul  13 — Cenchrus  agrimonioides— 

a. 
Maui  13 — Colubrina  oppositifolia — a 
Maui  1 3 — Flueggea  neowawraea — b 
Maui  13 — Melicope  adscendens—a  .. 

Maui  13 — Melicope  knudsenii— b 

Maui  1 3 — Melicope  mucronulata — b 
Maui  13 — Sesbania  tomentosa — b  .... 
Maui  13 — Spermolepis  hawaiiensis— 

a. 
Maui  ^A^Geranium  arboreum — b  .... 
Maui  15 — Geranium  arboreum — c  .... 
Maui  1 6 — Hibiscus  brackenridgei—a 
Maui  1 7 — Alectryon  macrococcus — d 
Maui  1 7 — Alectryon  macrococcus — e 
Maui  17 — Cenchrus  agrimonioides— 

b. 

1 7 — Clermontia 
mauiensis — a. 
17 — Clermontia 
mauniensis — b. 
1 7 — Clermontia 

ssp.  mauiensis — c. 
Maui  1 7 — Colubrina  oppositifolia — b 

Maui  17 — Ctenitis  squamigera — a 

Maui  17 — Ctenitis  squamigera — b 

Maui  17 — Ctenitis  squamigera — c 

Maui  ^7— Cyanea  glabra — d 

Maui  ^7— Cyanea  glabra — e 

Maui  17 — Cyanea  glabra — f 

Maui  M— Cyanea  glabra — g 

Maui    17 — Cyanea   grimesiana   ssp. 

grimesiana — a. 

Maui  17— Cyanea  lobata — a  

Maui  17 — Cyanea  lobata — b  

Maui  17— Cyanea  lobata— c  

Maui  17 — Cyrtandra  munrot—a 

Maui  17 — Cyrtandra  munroi — b 

Maui  17 — Cyrtandra  munroi— c 

Maui  17 — Diellia  erecta — c 

Maui  17 — Diellia  erecta — d 

Maui  17 — Diellia  erecta — e 

Maui  M— Diellia  erecta— \ 

Maul  1 7 — Diplazium  molokaiense — c 
Maui  17 — Dubautia  plantaginea  ssp. 

fhimilis — a. 
Maui  17 — Dubautia  plantaginea  ssp. 

humilis — b. 
Maui  17 — Dutiautia  plantaginea  ssp. 

humulis — c. 

Maui  M—Gouania  vitifolia—a 

Maui  17 — Hedyotis  coriacea — a 

Maui  17 — Hedyotis  coriacea — b 

Maui  17 — Hedyotis  mannii— a 

Maui  ■  1 7 — Hesperomannia 

arbuscula — a. 
Maui  ^7— Hesperomannia 

arbuscula— b. 
Maui  1 7 — Hibiscus  brackenridgei — b 
Maui  1 7 — Isodendrion  pyrifolium — a 

Maui  M—Lysimachia  lydgatei—a  

Maui  17 — Lysimachia  lydgatei — b  

Maui  17 — Lysimachia  lydgatei— c  

Maui  M—Lysimachia  lydgatei— 6  

Maui  17 — Lysimachia  lydgatei— e  

Maui  M— Neraudia  sericea — b  

Maui  1 7 — Peucedanum 

sandwicense— b. 
Maui  17 — Phlegmariurus  mannii— <i  .. 
Maui  17 — Phlegmariurus  mannii— e  .. 
Maui  17 — Plantago  princeps — b 


State/local 


237  ha  (585  ac) 


739  ha  (1,827  ac) 

50  ha  (124  ac)  

160  ha  (398  ac)  ... 
163  ha  (403  ac)  ... 
194  ha  (481  ac)  ... 

78  ha  (193  ac)  

91  ha  (224  ac)  


282  ha  (697  ac) 
177  ha  (437  ac) 


209  ha  (517  ac) 
110  ha  (270  ac) 
118  ha  (292  ac) 

16  ha  (40  ac)  .... 


696  ha  (1,720  ac) 
293  ha  (726  ac)  ... 


132  ha  (327  ac)  .. 
953  ha  (2,356  ac) 
478  ha  (1,181  ac) 
137  ha  (336  ac)  .. 
255  ha  (630  ac)  ... 
264  ha  (652  ac)  ... 
188  ha  (463  ac)  ... 


10  ha  (24  ac) 


132  ha  (322  ac)  ... 
112  ha  (276  ac)  ... 
578  ha  (1,427  ac) 
156  ha  (385  ac)  ... 

25  ha  (62  ac)  

603  ha  (1 ,490  ac) 
22  ha  (55  ac)  


12  ha  (30  ac)  . 
14  ha  (34  ac)  . 
30  ha  (74  ac)  . 
66  ha  (164  ac) 

68  ha  (168  ac) 

27  ha  (66  ac)  . 


446  ha  (1,103  ac) 
106  ha  (262  ac)  .. 
138  ha  (340  ac)  .., 
572  ha  (1,414  ac) 
378  ha  (933  ac)  ... 


57  ha  (141  ac) 
29  ha  (72  ac)  . 
23  ha  (57  ac)  ., 


Private 


1  ha  (2  ac) 


170  ha  (418  ac)  ... 
490  ha  (1,211  ac) 
212  ha  (524  ac)  .. 
181  ha  (448  ac)  ... 

<1  ha  (1  ac)  

<1  ha  (1  ac)  


<1  ha  (<1  ac) 
<1  ha  (<1  ac) 
<2  ha  (6  ac)  .. 


44  ha  (108  ac)  

1,026  ha  (2,534  ac) 

338  ha  (837  ac)  

<1  ha  (1  ac)  


207  ha  (511  ac)  .. 

<1  ha  (1  ac)  

79  ha  (194  ac)  

91 1  ha  (2,249  ac) 


593  ha  (1,463  ac) 
224  ha  (555  ac)  ... 

64  ha  (157  ac)  

42  ha  (104  ac)  

19  ha  (46  ac)  

28  ha  (70  ac)  

18  ha  (44  ac)  

1,026  (2,538  ac)  .. 


<1  ha  (1  ac)  

2  ha  (5ac)  

<1  ha  (<1  ac)  ... 

<1  ha  (1  ac)  

213  ha  (528  ac) 
<1  ha  (<1  ac)  .... 


70  ha  (172  ac) 


1,465  ha  (3,619  ac) 
227  ha  (550  ac)  


46  ha  (115  ac) 

68  ha  (168  ac) 

40  ha  (95  ac)  .. 
<1  ha  (<1  ac)  ., 


Federal 


1,662  ha  (4,107  ac) 
14  ha  (35  ac)  


436ha(1,076ac) 

74  ha  (182  ac)  

<1  ha  (<1  ac)  

26  ha  (64  ac)  

116  ha  (287  ac)  ... 

28  ha  (70  ac)  

70  ha  (172  ac)  


ha  162  ha  (400  ac) 
117  ha  (289  ac)  


<1  ha  (<1  ac)  ... 

6  ha  (15  ac)  

304  ha  (750  ac) 


Total 


237  ha  (585  ac) 

739  ha  (1,827  ac) 
50  ha  (124  ac) 
160  ha  (398  ac) 
163  ha  (403  ac) 
194  ha  (481  ac) 
79  ha  (195  ac) 
91  ha  (224  ac) 

452  ha  (1,1 15  ac) 
667  ha  (1 ,648  ac) 
212  ha  (524  ac) 
390  ha  (965  ac) 
110  ha  (271  ac) 
118  ha  (293  ac) 

16  ha  (40  ac) 

696  ha  (1,720  ac)  . 

295  ha  (732  ac) 

176  ha  (435  ac) 
1 ,979  ha  (4,890  ac) 
816  ha  (2,018  ac) 

137  ha  (337  ac) 
255  ha  (630  ac) 
471  ha(1,1K3ac) 
188  ha  (464  ac) 
79  ha  (194  ac) 
921  ha  (2,273  ac) 

132  ha  (323  ac) 
114  ha  (281  ac) 
578  ha  (1,427  ac) 
156  ha  (386  ac) 

238  ha  (590  ac) 
603  ha  (1,490  ac) 
22  ha  (55  ac) 

70  ha  (172  ac) 
12  ha  (30  ac) 
14  ha  (34  ac) 
1,495  ha  (3,693  ac) 
293  ha  (723  ac) 

114  ha  (283  ac) 

95  ha  (234  ac) 

486  ha  (1,198  ac) 
106  ha  (262  ac)  . 

138  ha  (340  ac) 
2,234  ha  (5,521  ac) 
,392  ha  (968  ac) 

436  ha  (1,076  ac) 

667  ha  (1,645  ac) 
224  ha  (555  ac) 
90  ha  (221  ac) 
158  ha  (391  ac) 
47  ha  (116  ac) 
98  ha  (242  ac) 
18  ha  (44  ac) 
1,188  ha  (2,938  ac) 
117  ha  (289  ac) 

57  ha  (141  ac) 
35  ha  (87  ac) 
327  ha  (807  ac) 
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Table  4.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Land  Ownership  or  Jurisdiction,  Maui 

County,  Hawaii — Continued 


Unit  name 


State/local 


Private 


Federal 


Total 


Maui  17 — Platanthera  holochila — b  ... 
Maui  17 — Platanthera  holochila — c  ... 

Maui  17 — Ptehs  lidgatei—a 

Maui  M—Ptens  lidgatet — b 

Maui  M—Remya  mauiensis — a 

Maui  17 — Remya  mauiensis — b 

Maui  17 — Remya  mauiensis — c  

Maui  17 — Sanicula  purpurea — a  

Maui  17 — Sanicula  purpurea — b  

Maui  17 — Sanicula  purpurea — c  

Maui  17 — Spermolepis  hawaiiensis— 

b. 
Maui  17 — Tetramolopium  capillars— 

a. 
Maui  U— Tetramolopium  remyi—a  ... 
Maui  18 — Alectryon  macrococcus—i 
Maui  18 — Colubrina  oppositifolia — c 

Maui  18 — Ctenitis  squamigera — d 

Maui  1 8 — Remya  mauiensis — d 


4  ha  (10  ac)  

189  ha  (466  ac)  ... 
504  ha  (1,246  ac) 


227  ha  (562  ac) 
366  ha  (904  ac) 
31  ha  (78  ac)  ... 
29  ha  (70  ac)  ... 
97  ha  (240  ac)  . 


23  ha  (56  ac) 


4  ha  (9  ac)  

<1  ha  (<1  ac)  

664  ha  (1,641  ac) 
163  ha  (403  ac)  .. 

1  ha  (2  ac)  

201  ha  (496  ac)  ... 
<1  ha  (<1  ac)  

5  ha  (13  ac)  

209  ha  (516  ac)  ... 
8  ha  (19  ac)  


Kahoolawe 

l<ahoolawensis—a. 
Kahoolawe 

kahoola  wensis — b . 
Kahoolawe 

kahoola  wensis — c. 
Total"  


1 — Kanaloa 


2—Kanaloa 


3 — Kanaloa 


1,106  ha  (2,732  ac) 


216  ha  (536  ac)  .. 

5  ha  (11  ac)  

38  ha  (92  ac)  

10  ha  (24  ac)  

1  ha  (3  ac)  

562  ha  (1,388  ac) 


676  ha  (1,672  ac) 


71  ha  (176  ac) 

3  ha  (6ac)  

26  ha  (63  ac)  . 

4  ha  (10  ac)  ... 
1  ha  (3  ac)  


613  ha  (1,515  ac) 
5  ha  (12  ac)  


21,229  ha  .. 
(52,458  ac) 


8.858  ha 
(21,890  ac) 


^,805  ha  .... 
(21 ,757  ac) 


8  ha  (19  ac) 
189  ha  (466  ac) 
1,168  ha  (2,887  ac) 
163  ha  (403  ac) 
228  ha  (564  ac) 
567  ha  (1,400  ac) 
31  ha  (78  ac) 
34  ha  (83  ac) 
306  ha  (756  ac) 
8  ha  (19  ac) 
23  ha  (56  ac) 

1,782  ha  (4,404  ac) 

287  ha  (712  ac) 
8ha(17ac) 
64  ha  (155  ac) 
14  ha  (34  ac) 
2  ha  (6  ac) 
562  ha  (1,388  ac) 

613  ha  (1,515  ac) 

5  ha  (12  ac) 

38,897  ha 
(96,115  ac) 


*  Totals  take  into  consideration  overlapping  individual  species  units. 

Table  5.— Approximate  Final  Critical  Habitat  Area  (ha  (ac)),  Essential  Area,  and  Excluded  Area  on  Maui  and 

Kahoolawe 


Area  considered  essential  on  Maui  

Area  not  included  because  of  special  management  or  protection  (State  upper  Hanawi  NAR,  ML&P  Puu  Kukui 
WMA,  and  TNCH  Kupunukea  and  Walkamoi  Preserves)  on  Maui. 

Area  excluded  under  4(b)(2)  (Haleakala  and  Ulupalakua  Ranches)  on  Maui  

Final  Critical  Habitat  on  Maui 

Final  Critical  Habitat  on  Kahoolawe 

Total  Critrcal  Habitat  on  Maui  and  Kahoolawe  


48,352  ha  (119,480  ac) 
6.741  ha  (16,657  ac) 

3.894  ha  (9,622  ac) 
37,717  ha  (93,200  ac) 
1,180  ha  (2,915  ac) 
38,897  ha  (96,115) 


Critical  habitat  includes  habitat  for  59 
species  primarily  in  the  upland  portions 
of  Maui,  and  for  one  species  on 
Kahoolawe.  Lands  designated  as  critical 
habitat  have  been  divided  into  a  total  of 
139  units.  A  brief  description  of  each 
unit  is  presented  below. 

Descriptions  of  Critical  Habitat  Units 

Maui  9 — Alectryon  macrococcus — a 

This  imit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  1 .893  ha 
(4,678  ac)  on  State  and  privately  owned 
lands.  The  unit  contains  Auwahi  and 
Manawainui  gulches  including  portions 
of  Lualailua  Hills,  Puu  Kao,  and  Kanrole 
and  Kepuni  gulches.  It,  in  combination 
with  Maui  10 — Alectryon 
macrococcus — b,  Maui  13 — Alectryon 
macrococcus — c,  and  land  on 
Ulupalakua  and  Haleakala  ranches, 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  A.  macrococcus 


and  is  cxurently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  mesic  to 
wetter  mesic  and  upper  dryland  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  10 — Alectryon  macrococcus — ^b 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  402  ha 
(993  ac)  on  State  (Kahikinui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  land  from  Pahihi  Gulch  to 
Kahalulu  Gulch.  It,  in  combination  with 
Maui  9 — Alectryon  macrococcus — a, 
Maui  13 — Alectryon  macrococcus — c, 


and  Haleakala  and  Ulupalakua  ranches, 
provides  habitat  for  two  populations  of 
100  matiue,  reproducing  individuals  of 
the  long-lived  pereimial  A.  macrococcus 
and  is  currenUy  vmoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  mesic  to 
wetter  mesic  and  upper  dryland  forest. 
This  unit  is  essential  to  conservaticHi  of 
the  species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  13 — Alectryon  macrococcus— c 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  419  ha 
(1,033  ac)  on  State-owmed  land  (Kanaio 
NAR).  The  unit  contains  the  area  below 
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Puu  Ouli.  It,  in  combination  with 
Ulupalakua  and  Haleakala  ranches,  and 
Maui  9 — Alectryon  macrococcus — a  and 
Maui  10 — Alectryon  macrococcus — b, 
provides  habitat  for  2  popidations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  pereimial  A.  macrococcus 
and  is  ciurently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  mesic  to 
wetter  mesic  and  upper  dryland  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  two 
populations  within  this  multi- island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiually  occiuring  catastrophic  event. 

Maui  1 7 — Alectryon  macrococcus — d 

I  This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  390  ha 
(965  ac)  on  State  (West  Maui  Forest 
Reserve  and  the  Panaewa  Section  of 
West  Maui  NAR)  and  privately  owned 
land.  The  unit  contains  portions  of 
Wahikuli  and  Kealii  gulches  and  Puuiki, 
Kahoma,  and  Kanaha  streams.  It,  in 
combination  with  Maui  1 7 — Alectryon 
macrococcus — e,  Maui  18 — Alectryon 
macrococcus — f,  and  Kapunakea 
Pfeserve,  provides  habitat  for  two 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
A  macrococcus  and  is  currently 
u|M)ccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  mesic  to  wetter  mesic  and 
upper  dryland  forest.  This  unit  is 
essential  to  conservation  of  the  species 
because  it  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Maui  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 7 — Alectryon  macrococcus — e 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  110  ha 
(271  ac)  on  State  (West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Honokowai  Stream.  It,  in 
combination  with  Maui  17 — Alectryon 
macrococcus — d,  Maui  18 — Alectryon 
macrococcus — f  and  Kapunakea 
Preserve,  provides  habitat  for  two 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
A.  macrococcus  and  is  currenUy 
occupied  by  three  plants.  The  habitat 


featiu'es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  mesic  to  wetter  mesic 
and  upper  dryland  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiu-ally  occurring  catastrophic  event. 

Maui  18 — Alectryon  macrococcus — f 

This  .unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  8  ha  (17 
ac)  on  State  (West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Honokawai  Valley.  It,  in 
combihation  with  Maui  1 7 — Alectryon 
macrococcus — d,_  Maui  1 7 — Alectryon 
macrococcus—^,  and  Kapunakea 
Preserve,  provides  habitat  for  two 
populations  of  100  matiu-e,  reproducing 
individucds  of  the  long-lived  perennial 
A.  macrococcus  and  is  currently 
unoccupied.  The  habitat  featiues 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  mesic  to  wetter  mesic  and 
upper  dryland  forest.  This  unit  is 
essential  to  conservation  of  the  species 
because  it  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Maui  that  are  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Argyroxiphium  sandwicense 
ssp.  macrocephalum — a 

This  unit  is  critical  habitat  for 
Argyroxiphium  sandwicense  ssp.' 
macrocephalum  and  is  8,965  ha  (22,153 
ac)  on  State  (Kula  and  Kahikinui  Forest 
Reserve),  Federal  (Haleakala  National 
Park),  and  privately  owned  land.  The 
unit  contains  portions  of  Halalii 
Simunit,  Haleakala  Summit,  Haleakala 
Crater,  Hanakauhi  Summit,  Haupaakea 
Peak  Summit,  Hina  Summit,  Honokahua 
Summit,  Ka  Moa  o  Pele  Summit, 
Kalahaku  Pali,  Kalepeamoa  Summit, 
Kalua  Awa  Summit,  Kaluaiki  Crater. 
Kaluanui  Crater,  Kaluu  o  ka  Go  Crater, 
Kamaolii  Summit,  Kanahau  Svumnit, 
Keoneheehee  Ridge,  Kilohana  Summit, 
Kolekole  Summit,  Koolau  Gap,  and 
Kumuiilahi.  It  provides  habitat  for  one 
population  of  greater  than  50,000 
mattue,  reproducing  individuals  of  the 
long-lived  perennial  A.  sandmcense 
ssp.  macrocephalum  and  is  ciurently 


occupied  by  39,000  to  44,000  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  lava 
flows  with  almost  no  soil  development 
and  otherwise  barren,  unstable  slopes  of 
recent  (less  than  several  thousand  years 
old)  volcanic  cinder  cones  subject  to 
frequent  formation  of  ice  at  night  and 
extreme  heating  during  cloudless  days 
with  an  annual  precipitation  of 
approximately  75  to  250  cm  (29.6  to 
98.4  in).  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  feel 
that  there  is  enough  habitat  designatied 
to  reach  the  recovery  goal  of  8  to  10 
populations,  this  species  is  a  very 
narrow  endemic  in  terms  of  its  alpine 
habitat  requirement,  and  probably  never 
naturally  occurred  in  more  than  a  single 
or  a  few  populadons. 

Maui  9 — Asplenium  fragile  var. 
insulare — a 

This  unit  is  critical  habitat  for 
Asplenium  fragile  var.  insulare  and  is 
362  ha  (894  ac)  on  federally  ovoied  land 
(Haleakala  National  Park).  The  unit 
contains  Koolau  Gap.  This  imit,  in 
combination  with  Waikamoi  Preserve, 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  A.  fragile  var. 
insulare  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
imit  that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
streamside  hollows  and  grottos  in 
gulches.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Maui  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
iri  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  9 — Bidens  micrantha  ssp. 
kalealaha — a 

This  unit  is  critical  habitat  for  Bidens 
micrantha  ssp.  kalealaha  and  is  1.562 
ha  (3,862  ac)  on  State  (Kahikinui  Forest 
Reserve),  Federal,  and  privately  owned 
land.  The  unit  contains  portions  of 
Kumuiilahi  and  Haleakala  sununits, 
Pukai,  Pahihi,  and  Waioale  gulches, 
Haleakala  Crater.. and  Kumuiliahi.  It 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  B.  micrantha 
ssp.  kalealaha  and  is  currently  occupied 
by  two  plants.  The  habitat  features 
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contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  blocky  lava  flows  with  little 
or  no  soil  development,  deep  pit  craters, 
and  sheer  rock  walls  in  open  canopy 
montane  shrubland.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Bidens  micmntha  ssp. 
kalealaba — b 

This  unit  is  critical  habitat  for  Bidens 
micmntha  ssp.  kalealaha  and  is  2,115 
ha  (5,229  ac)  on  State-owned  land 
(Kahikinui  Forest  Reserve).  The  unit  is 
between  Kanaio  and  Auwahi.  It 
provides  habitat  for  4  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  B.  micrantha 
ssp.  kalealaha  and  is  currently  occupied 
by  10  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  blocky  lava  flows  with  little 
or  no  soil  development,  deep  pit  craters, 
and  sheer  rock  walls  in  open  canopy 
montane  shrubland.  This  unit  is 
essential  Jo  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 3 — Bonamia  menziesii — a 

This  unit  is  critical  habitat  for 
Bonamia  menziesii  and  is  536  ha  (1,325 
ac)  on  State  (Kanaio  NAR)  land.  The 
unit  lies  in  the  area  between  Kanaio  and 
Auwahi.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
B.  menziesii  and  is  currently  occupied 
by  5  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  aa  lava  in  mixed  open  dry 
forest;  Erythrina  sandwicensis  lowland 
dry  forest,  or  mesic  mixed  Metrosideros 
polymorpha  forest.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 


away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  desfroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  2 — Brighamia  rockii — a 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  5  ha  (14  ac)  on 
State  and  privately  owned  land.  The 
unit  lies  near  Lahoole  Cape.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  B.  rockii  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rock  crevices  on  steep  sea 
cliffs,  often  within  the  spray  zone.  This 
unit  is  essential  to  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  desfroyed  by  one 
naturally  occurring  catasfrophic  event. 

Maui  2 — Brighamia  rockii — b 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  1 7  ha  (42  ac)  on 
State  and  privately  owned  land.  The 
unit  contains  Kaemi,  Lahoole,  and 
Moho  capes,  Makalina  Valley,  Waiokila 
and  Waiolai  gulches,  Makamakaole 
Stream,  and  Puu  Makawana  Summit. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
B.  rockii  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rock 
crevices  on  steep  sea  cliffs,  often  within 
the  spray  zone.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  3 — Brighamia  rockii — c 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  3  ha  (9  ac)  on 
State  and  privately  owned  land.  The 
unit  contains  VVaikamoi  Stream, 
Waihanepee  Sfream,  and  Puohokaim>a 
Stream.  This  unit  in  combination  wnh 
Maui  4 — Brighamia  rockii — d  and  Maui 
5 — Brighamia  rockii — e,  provides 
habitat  for  one  population  of  100 


mature,  reproducing  individuals  of  the 
long-lived  perennial  B.  rockii  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  rock  crevices  on  steep  sea 
cliffs,  often  within  the  spray  zone.  This 
unit  is  essential  to  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  desfroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  4 — Brighamia  rockii — d 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  1  ha  (2  ac)  on 
State-owned  land.  The  unit  contains  all 
of  Keopuka  Rock.  This  unit  provides 
habitat  for  one  population  in 
combination  with  Maui  3 — Brighamia 
rockii — c  and  Maui  5 — Brighamia 
rockii — e,  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
B.  rockii  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rock 
crevices  on  steep  sea  cliffs,  often  within 
the  spray  zone.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catasfrophic  event. 

Maui  5 — Brighamia  rockii — e 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  7  ha  (16  ac)  on 
State-owned  land.  The  unit  contains 
Moiki  Point  and  Haipuaena  Stream. 
This  unit  provides  habitat  for  one 
population  in  combination  with  Maui 
3 — Brighamia  rockii — c  and  Maui  4 — 
Brighamia  rockii — d,  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  B.  rockii  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  rock  crevices  on  steep  sea 
cliffs,  often  within  the  spray  zone.  This 
unit  is  essential  to  conservation  of  the 
species  because  it  provides  for  one 
population  vtdthin  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
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island  from  being  destroyed  by  one 
naturally  occurring  catasfrophic  event. 

Maui  13 — Cenchrus  agrimonioides — a 

This  unit  is  critical  habitat  for 
Cenchrus  agrimonioides  and  is  237  ha 
(585  ac)  on  State  (Kanaio  NAR)  land. 
The  unit  contains  land  between  Kanaio 
and  Auwahi.  This  imit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  agrimonioides  and  is 
c^urently  occupied  by  between  one  and 
10  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  dry  forest  or  Pleomele  sp.- 
Diospyros  sp.  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catasfrophic  event. 

V  aui  1 7 — Cenchrus  agrimonioides — b 

■this  unit  is  critical  habitat  for 
Opnchrus  agrimonioides  and  is  118  ha 
(293  ac)  on  State  (West  Maui  Forest 
Reserve  and  Manawainui  Plant 
Sanctuary)  and  privately  owned  land. 
The  unit  contains  Papalaua  and 
Manawainui  gulches  and  Hanaulaiki. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cj  agrimonioides  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  dry  forest  or  Pleomele  sp.- 
Diospyros  sp.  forest.  This  unit  is 
essential  to  conservation  of  the  species 
because  it  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Maui  Uiat  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catasfrophic  event. 

Maui  1 — Centaurium  sebaeoides — a 

This  imit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  70  ha 
(174  ac)  on  non-managed  State  and 
privately  owned  land.  The  unit  contains 
Alapapa  Gulch,  Honanana  Gulch, 
Mokolea  Point,  Owaluhi  Gulch, 
Papanahoa  Gulch,  Papanalahoa  Point, 
Poelua  Bay,  and  Poelua  Gulch.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 


the  short-lived  pereimial  C.  sebaeoides 
and  is  currently  occupied  by  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry 
forest  or  Pleomele  sp.-Diospyros  sp. 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catasfrophic  event. 

Maui  2 — Centaurium  sebaeoides — ^b 

This  unit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  26  ha  (65 
ac)  on  State  and  privately  owned  land. 
The  unit  contains  Alapapa  Gulch, 
Honanana  Gulch,  Lahoole  Cape, 
Makamakaole  Sfream,  Moho  Cape, 
Mokolea  Point,  Owaluhi  Gulch, 
Papanahoa  Gulch,  Papanalahoa  Point, 
Poelua  Bay,  Poelua  Gulch,  Waihee 
Stream,  Waihee  Valley,  Waiokila  Gulch, 
and  Waiolai  Gulch.  This  unit  provides 
habitat  for  one  popidation  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  C.  sebaeoides  and 
is  currently  occupied  by  10  plants.  The 
habitat  features  contained  in  this  unit 
that  £u-e  essential  for  this  species 
include,  but  are  not  limited  to,  dry 
forest  or  Pleomele  sp.-Diospyros  sp. 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Clermontia  lindseyana — a 

This  unit  is  critical  habitat  for 
Clermontia  lindseyana  and  is  177  ha 
(438  ac)  on  State-owned  land.  The  unit 
contains  Manawainui  Gulch.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C.  lindseyana 
and  is  currently  occupied  by  330  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to.  Acacia 
koa  mesic  forest.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 


species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Clermontia  lindseyana — b 

This  unit  is  critical  habitat  for 
Clermontia  lindseyana  and  is  60  ha  (149 
ac)  on  State-owned  land  (Kula  Forest 
Reserve).  The  unit  contains  no  named 
natural  features.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  C.  lindseyana  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  Acacia  koa  mesic  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Clermontia  oblongifolia  ssp. 
mauiensis — a 

This  imit  is  critical  habitat  for        ^ 
Clermontia  oblongifolia  ssp.  mauiensis 
and  is  16  ha  (40  ac)  on  State  and 
privately  owned  land.  The  unit  contains 
no  named  natural  features.  This  unit 
provides  habitat  for  one  popidation  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C.  oblongifolia 
ssp.  mauiensis  and  is  currently 
unoccupied.  The  habitat'features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  ridges  and  ridge  tops 
in  Metrosideros  polymorpha-dominaied 
montane  forest.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
desfroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  1 7 — Clermontia  oblongifolia  ssp. 
mauiensis — ^b 

This  unit  is  critical  habitat  for 
Clermontia  oblongifolia  ssp.  mauiensis 
and  is  696  ha  (1,720  ac)  on  State 
(Kahakuloa  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
unit  contains  Eke  Crater,  Konanano 
Gulch,  and  Kahakuloa  Valley.  This  unit 
provides  habitat  for  4  populations  of 
300  mature,  reproducing  individuals  of 
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the  short-lived  perennial  C.  oblongifolia 
ssp.  mauiensis  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  ridges  and  ridge  tops 
in  Metrosideros  po/ynjorpiia-dominated 
montane  forest.  This  imit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  four  populations  within 
this  multi-island  species'  historical 
range  on  Maui  that  are  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Clermontia  oblongifolia  ssp. 
mauiensis — c 

This  unit  is  critical  habitat  for 
Clermontia  oblongifolia  ssp.  mauiensis 
and  is  295  ha  (732  ac)  on  State 
(Honokowai  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
imit  contains  Violet  Lake,  Amalu  and 
Kapaloa  streams,  and  Honokowai 
Valley.  This  unit  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  oblongifolia  ssp. 
mauiensis  and  is  currently  occupied  by 
one  plant.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  ridges  and  ridge  tops 
in  Metrosideros  polymorpha-doiainaied 
montane  forest.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Clermontia  samuelii — a 

This  unit  is  critical  habitat  for 
Clermontia  samuelii  and  is  3,130  ha 
(7,735  ac)  on  State  (Hana  and  Koolau 
Forest  Reserve)  and  federally  (Haleakala 
National  Park)  owned  land.  The  unit 
contains  Anapanapa  Lake,  Heleleikeoha 
Stream,  Kawakoe  Valley,  and 
Kawaipapa  Stream.  This  unit  provides 
habitat  for  5  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
Uved  perennial  C.  samuelii  and  is 
currently  occupied  by  5  plants.  The 
habitat  featiues  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  wet 
Metrosideros  polymorpha  and  M. 
polymorpha-Dicranopteris  linearis 


forest  or  wet  M.  polymorpha  and  M. 
polymorpha-Cheirodendron  trigynum 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  believe 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  is  of 
an  appropriate  size  so  that  each 
potential  population  important  for  the 
conservation  of  the  species  within  the 
unit  is  geographically  separated  enough 
to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Maui  13 — Colubrina  oppositifolia — a 

This  unit  is  critical  habitat  for 
Colubrina  oppositifolia  and  is  739  ha 
(1,827  ac)  on  State  (Kanaio  NAR)  land. 
The  unit  contains  land  between  Kanaio 
and  Auwahi.  This  unit  provides  habitat 
for  one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  C.  oppositifolia  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  lowland  dry  and  mesic 
forests  dominated  by  Diospyros 
sandwicensis.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  17 — Colubrina  oppositifolia — b 

This  unit  is  critical  habitat  for 
Colubrina  oppositifolia  and  is  1 76  ha 
(435  ac)  on  State  (Panaewa  Section  of 
the  West  Maui  NAR)  and  privately 
owned  land.  The  unit  contains  Kahoma 
and  Kanaha  Valleys  and  Halona  Stream. 
This  unit  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
C.  oppositifolia  and  is  currently 
unoccupied.  The  habitat  featines 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  lowland  dry  and  mesic 
forests  dominated  by  Diospyros 
sandwicensis.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 


species  on  the  island  from  being 
destroyed  by  one  natinally  occurring 
catastrophic  event. 

Maui  18 — Colubrina  oppositifolia — c 

This  unit  is  critical  habitat  for 
Colubrina  oppositifolia  and  is  64  ha 
(155  ac)  on  State  (West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Honokowai  Valley.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  C. 
oppositifolia  and  is  ciurently  occupied 
by  one  plant.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  lowland  dry  and  mesic 
forests  dominated  by  Diospyros 
sandwicensis.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Ctenitis  squamigera — a 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  1,979  ha  (4,890  ac)  on 
State  (West  Maui  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
Hokuula  and  Puu  Lio  summits, 
Nakalaloa  and  Poohahoahoa  streams, 
and  Kapilau  Ridge.  This  unit  provides 
habitat  for  two  populations  of  300 
matine,  reproducing  individuals  of  the 
short-lived  perennial  C.  squamigera  and 
is  ciurently  occupied  by  30  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  forest 
understory  in  Metrosideros  polymorpha 
montane  wet  forest,  mesic  forest,  or 
diverse  mesic  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from-the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Ctenitis  squamigera — ^b 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  816  ha  (2,018  ac)  on 
State  (Panaewa  Section  of  the  West 
Maui  NAR  and  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Wahikuli,  Hahakea  and 
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I^uiki  gulches,  and  Kanaha  Stream. 
Tlhis  unit  provides  habitat  for  two 
populations  of  300  matine,  reproducing 
individuals  of  the  short-lived  perennial 
C.  squamigera  and  is  ciurently  occupied 
by  one  plant.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  forest  understory  in 
Metrosideros  polymorpha  montane  wet 
forest,  mesic  forest,  or  diverse  mesic 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

aui  17 — Ctenitis  squamigera — c 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  137  ha  (337  ac)  on 
State  (Honokowai  Section  of  the  West 
Maui  NAR  and  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Kapaloa  and  Amalu 
Streams.  This  unit  provides  habitat  for 
one  population,  in  combination  with 
Maui  18 — Ctenitis  squamigera— d  and 
Kapunakea  Preserve,  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  squamigera  and  is 
currently  occupied  by  21  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  forest 
understory  in  Metrosideros  polymorpha 
montane  wet  forest,  mesic  forest,  or 
diverse  mesic  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
eipansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
i^and  from  being  destroyed  bv  one 
naturally  occurring  catastrophic  event. 

Maui  18 — Ctenitis  squamigera — d 

I  This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  14  ha  (34  ac)  on  State 
(West  Maui  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
no  named  natural  features  and  provides 
habitat  for  one  population  in 
combination  with  Maui  17 — Ctenitis 
squamigera — c  and  Kapunakea  Preserve 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  C. 
squamigera  and  is  currently 
unoccupied.  The  habitat  features 


contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  forest  understory  in 
Metrosideros  polymorpha  montane  wet 
forest,  mesic  forest,  or  diverse  mesic 
forest.  This  unit  is  essential  to 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  8 — Cyanea  copelandii  ssp. 
haleakalaensis — a 

This  unit  is  critical  habitat  for  Cyanea 
copelandii  ssp.  haleakalaensis  and  is 
501  ha  (1,238  ac)  on  State  and  privately 
owned  land.  The  unit  contains  Opana 
Gulch,  Kailua  Stream,  and  Haiku  Uka. 
This  unit  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C  copelandii  ssp.  haleakalaensis  and  is 
currently  occupied  by  one  plant.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  stream 
banks  and  wet  talus  slopes.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Cyanea  copelandii  ssp. 
haleakalaensis — ^b 

This  unit  is  critical  habitat  for  Cyanea 
copelandii  ssp.  haleakalaensis  and  is 
1,709  ha  (4,224  ac)  on  State  (Hana 
Forest  Reserve)  and  federally  (Haleakala 
National  Park)  owned  land.  The  unit 
contains  Kaumakani  Summit,  Puu  Kue 
Summit,  Kipahulu  Valley,  Kaukaui 
Gulch,  and  Palikea  Stream.  It  provides 
habitat  for  5  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  copelandii  ssp. 
haleakalaensis  and  is  currently 
occupied  by  200  plants.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  stream  banks  and  wet 
talus  slopes.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 


from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  8 — Cyanea  glabra — a 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  450  ha  (1,112  ac)  on  State 
(Makawao  Forest  Reserve)  and  privately 
owned  land.  The  unit  contains  Wiohiwi 
Gulch.  It  provides  habitat  for  tivo 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C.  glabra  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  soil  and 
rock  stream  banks  in  wet  lowland  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Cyanea  glabra — b 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  649  ha  (1,605  ac)  on 
federally  owned  land  (Haleakala 
National  Park).  The  unit  contains 
Kipahulu  Valley,  Palikea  Stream,  and 
Kaukaui  Gulch.  It  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  glabra  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  soil  and  rock  stream 
banks  in  wet  lowland  forest.  This  unit 
is  essential  to  conservation  of  the 
species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. " 

Maui  9 — Cyanea  glabra — c 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  363  ha  (897  ac)  on  State 
(Hana  Forest  Reserve)  land.  The  unit 
contains  Waihoi  Valley.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  C.  glabra  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  soil  and  rock  stream 
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banks  in  wet  lowland  forest.  This  unit 
is  essential  to  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-isleind 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiually  occmring  catastrophic  event. 

Maui  1 7 — Cyanea  glabra — d 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  255  ha  (630  ac)  on  State 
(West  Maui  Forest  Reserve)  land.  The 
unit  contains  Olowalu  Valley  and 
Stream.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C.  glabra  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  soil  cmd 
rock  stream  banks  in  wet  lowlcmd  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Cyanea  glabra — e 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  471  ha  (1,163  ac)  on  State 
(Panaewa  Section  of  the  West  Maui 
NAR,  and  West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Waihikuli,  Hahakea  and  Puuiki 
gulches,  and  Kanaha  and  Halona 
streams.  It  provides  habitat  for  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C.  glabra  and  is  currently  imoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  soil  and 
rock  stream  banks  in  wet  lowland  forest. 
This  unit  is  essential  to  conservation  of 
the  species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  th^t 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiually  occurring  catastrophic  event. 

Maui  1 7 — Cyanea  glabra — f 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  188  ha  (464  ac)  on  State 
(Honokowai  Section  of  the  West  Maui 
NAR,  and  West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  imit 


contains  Amalu  and  Kapaloa  streams.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C.  glabra  and 
is  ciurently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  soil  and  rock  stream 
banks  in  wet  lowland  forest.  This  unit 
is  essential  to  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occxuring  catastrophic  event. 

Maui  1 7 — Cyanea  glabra — g 

This  unit  is  critical  habitat  for  Cyanea 
glabra  and  is  79  ha  (194  ac)  on  privately 
owned  land.  The  unit  contains  Kauaula 
Valley.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C.  glabra  and  is  currently  occupied  by 
12  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  soil  and  rock  stream  banks  in 
wet  lowland  forest.  This  luiit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  irom  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  natiually 
occvuring  catastrophic  event. 

Maui  1 7 — Cyanea  grimesiana  ssp. 
grimesiana — a 

This  unit  is  critical  habitat  for  Cyanea 
grimesiana  ssp.  grimesiana  and  is  921 
ha  (2,273  ac)  on  State  (West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  the  Needle  Summit, 
Poohahouhoa  Stream,  Nakalaloa  Stream, 
and  lao  Valley.  It  provides  habitat  for 
two  populations  of  300  matiire, 
reproducing  individuals  of  the  short- 
lived pereiuiial  C.  grimesiana  ssp. 
grimesiana  and  is  currently  occupied  by 
fewer  than  5  plants.  The  habitat  featiues 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  rocky  or  steep  slopes  of 
stream  banks  in  wet  forest  gulch 
bottoms.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 


from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  natiually 
occurring  catastrophic  event. 

Maui  8 — Cyanea  hamatiflora  ssp. 
hamatiflora — a 

This  imit  is  critical  habitat  for  Cyanea 
hamatiflora  ssp.  hamatiflora  and  is  611 
ha  (1,509  ac)  on  State  (Koolau  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Haipuaena  Stream, 
Puohokamoa  Stream,  and  Waikamoi 
Stream.  It  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
C.  hamatiflora  ssp.  hamatiflora  and  is 
currently  occupied  by  5  plants.  The 
habitat  features  contained  in  this  imit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  montane 
wet  forest  dominated  by  Metrosideros 
polymorpha  with  a  Cibotium  sp.  and/or 
native  shrub  luiderstory  or  closed 
Acacia  koa-M.  polymorpha  wet  forest. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Cyanea  hamatiflora  ssp. 
hamatiflora — b 

This  unit  is  critical  habitat  for  Cyanea 
hamatiflora  ssp.  hamatiflora  and  is 
1,310  ha  (3,235  ac)  on  State  (Kipahulu 
and  Hana  Forest  Reserve)  and  federally 
owned  (Haleakala  National  Park)  land. 
The  imit  contains  Puu  Ahulili  Summit, 
Kipahulu  Valley,  Kaumakani  Summit, 
Kaukaui  Gulch,  and  Palikea  Stream.  It 
provides  habitat  for  5  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C  hamatiflora 
ssp.  hamatiflora  and  is  currently 
occupied  by  13  plants.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  montane  wet  forest 
dominated  by  Metrosideros  polymorpha 
with  a  Cibotium  sp.  and/or  native  shJoib 
understory  or  closed  Acacia  koa-M. 
polymorpha  wet  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
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the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiually  occurring  catastrophic  event. 

Maui  1 7 — Cyanea  lobata — a 

This  unit  is  critical  habitat  for  Cyanea 
Idbata  and  is  132  ha  (323  ac)  on  State 
(Honokowai  Section  of  the  West  Maui 
NAR,  and  West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Kapaloa  and  Amalu  Streams.  It 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perermial  C.  lobata  and 
is  ciurently  occupied  by  at  least  one 
plant.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  stream  banks  in  deep  shade  in  wet 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Cyanea  lobata — b 

This  unit  is  critical  habitat  for  Cyanea 
Idbata  and  is  114  ha  (281  ac)  on  State 
(Panaewa  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
unit  contains  Kauaula  Stream.  It 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C.  lobata  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
esjsential  for  this  species  include,  but  are 
not  limited  to,  steep  stream  banks  in 
deep  shade  in  wet  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Nfaui  1 7 — Cyanea  lobata — c 

[This  unit  is  critical  habitat  for  Cyanea 
lobata  and  is  578  ha  (1,427  ac)  on  State 
(Kahakuloa  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
unit  contains  Honanana  and  Kahakuloa 
Streams.  It  provides  habitat  for  3 
populations  of  300  matiue,  reproducing 
individuals  of  the  short-lived  perennial 
C.  lobata  and  is  currenUy  imoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 


include,  but  are  not  limited  to,  steep 
stream  banks  in  deep  shade  in  wet 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  three  populations  within 
this  multi-island  species'  historical 
range  on  Maui  that  are  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
•from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  8 — Cyanea  mceldowneyi — a 

This  unit  is  critical  habitat  for  Cyanea 
mceldowneyi  and  is  2,127  ha  (5,255  ac) 
on  State  (Makawao  and  Koolau  Forest 
Reserves)  and  privately  owned  land. 
The  unit  contains  area  from  Kahakapau 
Gulch  to  the  rim  of  Keanae  Valley.  It 
provides  habitat  for  5  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  C. 
mceldowneyi  and  is  currently  occupied 
by  33  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  montane  wet  and  mesic 
forest  with  mixed  Metrosideros 
polymorpha-Acacia  koa.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  this  unit  is  of  an  appropriate 
size  so  that  each  potential  population 
important  for  the  conservation  of  the 
species  within  the  unit  is  geographically 
separated  enough  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Maui  17 — Cyrtandra  munroi — a 

This  unit  is  critical  habitat  for 
Cyrtandra  munroi  and  is  156  ha  (386  ac) 
on  State  (Honokowai  Section  of  the 
West  Maui  NAR,  and  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Amalu  Stream.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  C.  munroi  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moist  to  wet,  moderately 
steep  talus  slopes.  This  unit  is  essentiaJ 
to  the  conservation  of  the  species 
because  it  provides  for  two  populations 
within  this  multi-island  species' 
historical  range  on  Maui  that  are  some 
distance  away  fixjm  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 


all  populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Cyrtandra  munroi — b 

This  unit  is  critical  habitat  for 
Cyrtandra  munroi  and  is  238  ha  (590  ac) 
on  State  and  privately  owned  land.  The 
unit  contains  Hahakea  and  Puuiki 
gulches  and  Kahoma  Stream.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  C  munroi  and  is 
currently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moist  to 
wet,  moderately  steep  talus  slopes.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Cyrtandra  munroi — c 

This  unit  is  critical  habitat  for . 
Cyrtandra  munroi  and  is  603  ha  (1,490 
ac)  on  State  (Kahakuloa  Section  of  the 
West  Maui  NAR)  and  privately  owned 
land.  The  unit  contains  Kahakuloa 
Valley,  Honanana  Gulch,  Keahikauo, 
and  Makamakaole  Stream.  It  provides 
habitat  for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  C.  munroi  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  moist  to  wet,  moderately 
steep  talus  slopes.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  provides  for  three 
populatidns  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Diellia  erecta — a 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  2  ha  (6  ac)  on  State-owned 
land  (Kula  Forest  Reserve).  The  unit 
contains  no  named  natural  features.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  D.  erecta  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
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not  limited  to,  granular  soil  with  leaf 
litter  and  moss  on  north-facing  slopes  in 
deep  shade  or  gulch  bottoms.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Diellia  erecta — b 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  174  ha  (432  ac)  on  State- 
owned  land.  The  unit  contains  Puu 
Pane.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
D.  erecta  and  is  ciu-rently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  granular 
soil  with  leaf  litter  and  moss  on  north- 
facing  slopes  in  deep  shade  or  gulch 
bottoms.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  1 7 — Diellia  erecta — c 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  22  ha  (55  ac)  on  State 
(West  Maui  Forest  Reserve)  land.  The 
unit  contains  Papalaua  Gulch.  It 
provides  habitat  for  one  population;in 
combination  with  Maui  1 7 — Diellia 
erecta — e  and  Maui  1 7 — Diellia  erecta — 
f,  f  300  matiue,  reproducing  individuals 
of  the  short-lived  perennial  D.  erecta 
and  is  ciurently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  granular 
soil  with  leaf  litter  and  moss  on  north- 
facing  slopes  in  deep  shade  or  gulch 
bottoms.  "This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


Maui  1 7 — Diellia  erecta — d 

This  imit  is  critical  habitat  for  Diellia 
erecta  and  is  70  ha  (172  ac)  on  privately 
owned  land.  The  unit  contains  lao 
Valley.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
D.  erecta  and  is  currently  occupied  by 
20  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  granular  soil  with  leaf  litter 
and  moss  on  north-facing  slopes  in  deep 
shade  or  gulch  bottoms.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  ^1  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Diellia  erecta — e 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  12  ha  (30  ac)  on  State 
(Manawainui  Plant  Sanctuary)  land.  The 
unit  contains  no  named  natural  features. 
It  provides  habitat  for  one  population,in 
combination  with  Maui  17 — Diellia 
erecta — c  and  Maui  17 — Diellia  erecta — 
f,  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
D.  erecta  and  is  ciurently  occupied  by 
at  least  one  plant.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  granular  soil  with  leaf  litter 
and  moss  on  north-facing  slopes  in  deep 
shade  or  gulch  bottoms.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occuning  catastrophic  event. 

Maui  1 7 — Diellia  erecta — f 

This  unit  is  critical  habitat  for  Diellia 
erecta  and  is  14  ha  (34  ac)  on  State- 
owned  land  (West  Maui  Forest  Reserve). 
The  unit  contains  Hanaulaiki.  It 
provides  habitat  for  one  population  in 
combination  with  Maui  1 7 — Diellia 
erecta — c  and  Maui  17 — Diellia  erecta — 
e,  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
D.  erecta  and  is  currenUy  occupied  by 
one  plant.  The  habitat  features 
contained  in  this  unit  that  are  essential 


for  this  species  include,  but  are  not 
limited  to,  granular  soil  with  leaf  litter 
and  moss  on  north-facing  slopes  in  deep 
shade  or  gulch  bottoms.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  8 — Diplazium  mdlokaiense — a 

This  unit  is  critical  habitat  for 
Diplazium  molokaiense  and  is  575  ha 
(1,420  ac)  on  State  (Makawao  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Puu  o  Kakae,  Waikamoi, 
Honomanu,  and  Piinaau  streams.  It 
provides  habitat  for  two  populations  of 
300  matiue,  reproducing  individuals  of 
the  short-lived  perennial  D. 
molokaiense  and  is  currently  occupied 
by  at  least  one  plant.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  land  near  water  courses, 
often  in  proximity  to  waterfalls,  in 
lowland  or  montane  mesic  forests.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Diplazium  molokaiense — b 

This  unit  is  critical  habitat  for 
Diplazium  molokaiense  and  is  162  ha 
(401  ac)  on  State-owned  land.  The  unit 
contains  Manawainui  Stream.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  D. 
molokaiense  and  is  ciurently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  land  near  water  courses, 
often  in  proximity  to  waterfalls,  in 
lowland  or  montane  mesic  forests.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  cJl  populations  important  for 
the  conservation  of  the  species  on  the 


Federal  Register /Vol.  68,  No.  93  /  Wednesday,  May  14,  2003 /Rules  and  Regulations  26009 


island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Diplazium  molokaiense — c 

j  This  unit  is  critical  habitat  for 
pjplazium  molokaiense  and  is  1 ,495  ha 
(13,693  ac)  on  State  (West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  the  Needle  Sununit, 
Poohahouhoa  and  Nakalaloa  streams, 
and  lao  Valley).  It  provides  habitat  for 
three  populations  of  300  mature, 
Reproducing  individuals  of  the  short- 
lived perennial  D.  molokaiense  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  land  near  water  courses, 
often  in  proximity  to  waterfalls,  in 
lowland  or  montane  mesic  forests.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  three 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Dubautia  plantaginea  ssp. 
humilis — a 

I  This  unit  is  critical  habitat  for 
pubautia  plantaginea  ssp.  humilis  and 
is  293  ha  (723  ac)  on  State  (West  Maui 
Forest  Reserve)  and  privately  owned 
land.  The  unit  contains  Kauaula  Valley 
and  Stream  and  Niupoko.  It  provides 
habitat  for  three  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  D.  plantaginea 
ssp.  humilis  and  is  currently 
^occupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Maui  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Wet,  barren,  steep,  rocky,  wind-blown 
cliffs.  Although  we  do  not  believe  that 
there  is  enough  habitat  that  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species  this  unit  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  17 — Dubautia  plantaginea  ssp. 
i  mmilis — b 

This  unit  is  critical  habitat  for 
iTubautia  plantaginea  ssp.  humilis  and 
is  1 14  ha  (283  ac)  on  State  (West  Maui 


Forest  Reserve)  and  privately  ov*rned 
land.  The  unit  contains  Lihau  Summit 
and  Olowalu  Valley.  It  provides  habitat 
for  two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived pereimial  D.  plantaginea  ssp. 
humilis  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Maui  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  i)ot  limited  to, 
wet,  barren,  steep,  rocky,  wind-blown 
cliffs.  Although  we  do  not  believe  that 
there  is  enough  habitat  that  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species,  this  unit  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species  in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Dubautia  plantaginea  ssp. 
humilis — c 

This  unit  is  critical  habitat  for 
Dubautia  plantaginea  ssp.  humilis  and 
is  95  ha  (234  ac)  on  State  (West  Maui 
Forest  Reserve)  and  privately  owrned 
land.  The  unit  contains  lao  Valley  and 
Needle  and  Au  Stream.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  pereimial  D.  plantaginea 
ssp.  humilis  and  is  currently  occupied 
by  65  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  wet,  barren,  steep,  rocky, 
wind-blown  cliffs.  This  unit  is  essential . 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  Although  we  do  not 
believe  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  some 
distance  away  from  the  other  critical 
habitat  for  this  species  in  order  to  avoid 
all  populations  important  for  the 
conservation  of  the  species  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  9 — Flueggea  neowawraea — a 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  52  ha  (128 
ac)  on  State-owned  land  (Department  of 
Hawaiian  Home  Lands  (DHHL)).  The 
unit  contains  Lualailua  Hills.  It  provides 
habitat  for  one  population  in 
combination  with  Ulupalakua  Ranch  of 
100  mature,  reproducing  individuals  of 


the  long-lived  perennial  F.  neowawraea 
and  is  currently  occupied  by  4  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to.  dry  or 
mesic  forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species^n  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  13 — Flueggea  neowawraea — b  ' 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  50  ha  (124 
ac)  on  State-owned  land.  The  unit 
contains  land  west  of  Auwahi  Gulch 
and  south  of  Puu  Ouli.  In  combination 
with  Ulupalakua  Ranch  and  Maui  9 — 
Flueggea  neowawraea — a,  it  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-Uved  perennial  F.  neowawraea  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  dry  or  mesic  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Geranium  arboreum — a 

This  unit  is  critical  habitat  for 
Geranium  arboreum  and  is  731  ha 
(1,806  ac)  on  State  (Kula  Forest  Reserve) 
land.  The  unit  contains  Polipoli 
Summit.  It  provides  habitat  for  4 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
G.  arboreum  and  is  currently'occupied 
by  12  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  steep,  damp,  and  shaded 
narrow  canyons  and  gulches,  steep 
banks,  and  intermittent  streams.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  feel  that  there  is 
enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  of  an  appropriate 
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distance  apart  to  avoid  their  destruction 
by  one  naturally  occurring  catastrophic 
event. 

Maui  14 — Geranium  arboreum — b 

This  unit  is  critical  habitat  for 
Geranium  arboreum  and  is  452  ha 
(1,115  ac)  on  State  (Kula  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Waiohuli  Gulch.  It  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  G.  arboreum  and  is 
currently  occupied  by  22  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
damp,  and  shaded  narrow  canyons  and 
gulches,  steep  bariks,  and  intermittent 
streams.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  15 — Geranium  arboreum — c 

This  unit  is  critical  habitat  for 
Geranium  arboreum  and  is  667  ha 
(1,648  ac)  on  State  (Kula  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  land  from  Waiakoa  to 
Kamehamenui.  It  provides  habitat  for 
two  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  G.  arboreum  and  is 
currently  occupied  by  two  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
damp,  and  shaded  narrow  canyons  and 
gulches,  steep  banks,  and  intermittent 
streams.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  feel 
that  there  is  enough  habitat  that     . 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  the  units  are  of 
an  appropriate  distance  apart  to  avoid 
their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Maui  8 — Geranium  multiflorum — a 

This  unit  is  critical  habitat  for 
Geranium  multiflorum  and  is  46  ha  (113 
ac)  on  privately  owned  land.  The  unit 
contains  Honomanu  and  Piihaau 
streams.  It  provides  habitat  for  one 
population  in  combination  with 


Waikamoi  Preserve  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  G.  multiflorum  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  or  mesic 
Metrosideros  polymorphd  montane 
forest  or  alpine  mesic  forest, 
Leptecophylla  tameiameiae  shrubland. 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9-rGeranium  multiflorum — b 

This  unit  is  critical  habitat  for 
Geranium  multiflorum  and  is  4,817  ha 
(11.902  ac)  on  State  (Koolau  Forest 
Reserve).  Federal  (Haleakala  National 
Park),  and  privately  owned  land.  The 
unit  contains  Anapanapa  Lake,  Halalii 
Summit,  Haleakala  Crater,  Hanakauhi 
Summit,  Hina,  Mauna  Sununit, 
Honokahua  Summit,  Ka  Moa  o  Pele 
Summit,  Kalapawili  Ridge,  Kalua  Awa 
Sununit,  Kaluaiki  Crater,  Kaluanui 
Crater,  Koolau  Gap,  Kuiki  Summit,  Laie 
Cave,  Laie  Puu  Summit,  Lauulu 
Summit,  Namana  o  ke  Akua  Summit, 
Oili  Puu  Summit,  Pohaku  Palaha 
Summit,  Puu  Alaea  Summit,  Puu 
Kauaua  Siunmit.  Puu  Kumu  Summit. 
Puu  Maile  Summit.  Puu  Mamane 
Summit.  Puu  Naue  Summit.  Puu  Nole 
Summit,  and  Waikekeehia.  It  provides 
habitat  for  6  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  G.  multiflorum  and  is 
currently  occupied  by  122  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  wet  or 
mesic  Metrosideros  polymorpha 
montane  forest  or  alpine  mesic  forest, 
Leptecophylla  tameiameiae  shrubland, 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
establishment  of  additional  populations. 
It  is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 


Maui  9 — Geranium  multiflorum — c 

This  unit  is  critical  habitat  for 
Geranium  multiflorum  and  is  183  ha 
(450  ac)  on  State-owned  land.  The  unit 
contains  Manawainui  Gulch.  It  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  G.  multiflorum  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  wet  or  mesic 
Metrosideros  polymorpha  montane 
forest  or  alpine  mesic  forest, 
Leptecophylla  tameiameiae  shrubland, 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species"  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Gouania  vitifolia — a 

This  imit  is  critical  habitat  for 
Gouania  vitifolia  and  is  486  ha  (1,198 
ac)  on  State  (Panaewa  Section  of  the 
West  Maui  NAR)  and  privately  owned 
land.  The  unit  contains  Paupau  Summit 
and  Halona  and  Kanaka  streams.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  G.  vitifolia  and 
is  currently  unoccupied.  The  habitat 
featines  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  the  sides  of  ridges  and 
gulches  in  dry  to  mesic  forests.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to^void  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Hedyotis  coriacea — a 

This  unit  is  critical  habitat  for 
Hedyotis  coriacea  and  is  106  ha  (262  ac) 
on  State  (Lihau  Section  of  the  West 
Maui  NAR)  and  privately  owned  land. 
The  unit  contains  Olowalu  Valley.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  pereimial  H.  coriacea 
and  is  currently  occupied  by  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
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rocky  slopes  in  dry  lowland  Dodonaea 
viscosa-dominated  shrublands.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Hedyotis  coriacea — ^b 

JThis  unit  is  critical  habitat  for 
Hedyotis  coriacea  and  is  138  ha  (340  ac) 
on  State-owned  land  (West  Maui  Forest 
Reserve).  The  imit  contains  Ukiunehame 
Valley.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
H.  coriacea  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  imit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep,  rocky  slopes  in  dry 
lowland  Dodonaea  viscosa-dominated 
shrublands.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  natxirally  occiuring 
catastrophic  event. 

Maui  17 — Hedyotis  mannii — a 

iThis  imit  is  critical  habitat  for 
Hedyotis  mannii  and  is  2,234  ha  (5,521 
ac)  on  State  (Panaewa  Section  of  the 
West  Maui  NAR)  and  privately  owned 
land.  The  imit  contains  the  Needle 
Summit,  Poohahouhoa  Stream, 
Nakalaloa  Stream,  lao  Valley,  Kauaula, 
Makila  Stream,  and  Kanaha  Stream.  It 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  pereimial  H.  mannii  and 
is  currently  occupied  by  fewer  than  10 
plants.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
basalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 


island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Hesperomannia  arbuscula — a 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  392  ha 
(968  ac)  on  State  (Panaewa  Section  of 
the  West  Maui, NAR)  and  privately 
owned  land.  The  unit  contains  Panaewa 
Valley  and  Halona  and  Kanaha  streams. 
It  provides  habitat  for  two  populations 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  H.  arbuscula 
and  is  currently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
forested  slopes  and  ridges  in  mesic 
forest  dominated  by  Metrosideros 
polymorpha  or  Diospyros  sandwicensis. 
This  is  essential  to  the  conservation  of 
the  species  because  it  unit  provides  for 
two  populations  within  this  multi- 
island  species'  historical  range  on  Maui 
that  are  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  populations  important 
for  the  conservation  of  the  species  on 
the  island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Hesperomannia  arbuscula — b 

This  unit  is  critical  habitat  for 
Hesperomannia  arbuscula  and  is  436  ha 
(1,076  ac)  on  privately  owned  land.  The 
unit  contains  lao  Valley  and  Needle, 
and  Poohahaonao.  Nakalaloa.  and 
Kinihapai  streams.  It  provides  habitat 
for  3  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  pereimial  H.  arbuscula  and  is 
currently  occupied  by  10  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
forested  slopes  and  ridges  in  mesic 
forest  dominated  by  Metrosideros 
polymorpha  or  Diospyros  sandwicensis. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  16 — Hibiscus  brackenridgei — a 

This  unit  is  critical  habitat  for 
Hibiscus  brackenridgei  and  is  212  ha 
(524  ac)  on  privately  owned  land.  The 
unit  contains  Paleaanu  and  Kaonohoa 
gulches  and  Kaunoahua  Ridge.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  H. 


brackenridgei  and  is  currently  occupied 
by  8  plants.  The  ha"bitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  lowland  dry  forest, 
sometimes  with  Erythrina  sandwicensis 
as  the  dominant  tree.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Hibiscus  brackenridgei — ^b 

This  unit  is  critical  habitat  for 
Hibiscus  brackenridgei  and  is  667  ha 
(1,645  ac)  on  State  (Lihau  Section  of  the 
West  Maui  NAR,  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Olowalu  Valley,  Olowalu 
Stream,  and  Ukumehame.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  H.  brackenridgei 
and  is  currently  occupied  by  14  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  lowland 
dry  forest,  sometimes  with  Erythrina 
sandwicensis  as  the  dominant  tree.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  th^t  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  6 — Ischaemum  byrone — a 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  18  ha  (42  ac) 
on  State  and  privately  owned  land.  The 
unit  contains  Kopiliula  Stream,  Kapaula 
Gulch,  Waiaaka  Stream,  Waiohue  Bay 
and  Paakea  Gulch.  It  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  /.  byrone  and  is 
currently  occupied  by  fewer  than  10 
plants.  "The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
close  proximity  to  the  ocean,  among 
rocks  or  on  basalt  cliffs  in  windward 
coastal  dry  shrubland.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
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expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  7 — Ischaemum  byrone — b 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  11  ha  (27  ac) 
on  State-owned  land  (Waianapanapa 
State  Park).  The  unit  contains  Pailoa 
and  Keawaiki  Bays,  and  Pukaulaa  Point. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
/.  byrone  and  is  currently  occupied  by 
50  to  100  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  close  proximity  to  the  ocean, 
among  r^ks  or  on  basalt  cliffs  in 
windward  coastal  dry  shrubland.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  speciess  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Isodendrion  pyrifolium — a 

This  unit  is  critical  habitat  for 
Isodendrion  pyrifolium  and  is  224  ha 
(555  ac)  on  State  (Lihau  Section  of  the 
West  Maui  NAR,  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Olowalu  Valley,  Olowalu 
Stream,  and  Ukumehame.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  /.  pyrifolium  and 
is  currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  close  proximity  to  the 
ocean,  among  rocks  or  on  basalt  cliffs  in 
windward  coastal  dry  shrubland.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Lipochaeta  kamolensis — a 

This  unit  is  critical  habitat  for 
Lipochaeta  kamolensis  and  is  1,474  ha 
{3,644  ac)  on  State  and  privately  owned 
land.  The  unit  contains  Lualailua  Hills 


and  Manawainui,  Kamole,  and  Palaha 
gulches.  It  provides  habitat  for  4 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
L.  kamolensis  and  is  currently  occupied 
by  100  to  200  plants.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gulches  or  gentle  slopes 
outside  gulches  in  dry  shrubland.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  of  an  appropriate 
distance  apart  to  avoid  their  destruction 
by  one  naturally  occurring  catastrophic 
event. 

Maui  11 — Lipochaeta  kamolensis — b 

This  unit  is  critical  habitat  for 
Lipochaeta  kamolensis  and  is  42  ha  (105 
ac)  on  State-owned  land.  The  unit 
contains  Pahihi  Gulch.  It,  in 
combination  with  Haleakala  Ranch 
lands,  provides  habitat  for  two 
populations  of  300  matins,  reproducing 
individuals  of  the  short-lived  perennial 
L.  kamol^sis  and  is  currently 
unoccupied.  This- unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Maui  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
gulches  or  gentle  slopes  outside  gulches 
in  dry  shrubland.  Although  we  do  not 
believe  that  there  is  enough  habitat  that 
currently  exists  to  reach  tihe  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 7 — Lysimachia  lydgatei — a 

This  unit  is  critical  habitat  for 
Lysimachia  lydgatei  and  is  90  ha  (221 
ac)  on  State  (Lihau  Section  of  the  West 
Maui  NAR,  West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Lihau  Summit  and  Olowalu 
Valley.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
L.  lydgatei  and  is  currently  occupied  by 
50  to  100  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  steep  ridges  in 


Metrosideros  polymorpha-Dicranopteris 
yjnearis-dominated  wet  to  mesic 
shrubland  or  M.  polymorpha- 
Cheirodendron  sp.  montane  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Lysimachia  lydgatei — b 

This  unit  is  critical  habitat  for 
Lysimachia  lydgatei  and  is  158  ha  (391 
ac)  on  State  (West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Pohakea  Gulch  and  Hanaula 
Summit.  It,  in  combination  with 
Haleakala  Ranch  lands,  provides  habitat 
for  4  populations  of  300  matiu-e, 
reproducing  individuals  of  the  short- 
lived perennial  L.  lydgatei  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
yineam-dominated  wet  to  mesic 
shrubland  or  M.  polymorpha- 
Cheirodendron  sp.  montane  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because,  in  combination 
with  Haleakala  Ranch,  it  provides  for 
four  populations  within  this  multi- 
island  species'  historical  range  on  Maui 
that  are  some  distance  away  from  the 
other  critical  habitat  for  this  species,  in 
order  to  avoid  all  populations  important 
for  the  conservation  of  the  species  on 
the  island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Lysimachia  lydgatei — c 

This  unit  is  critical  habitat  for 
Lysimachia  lydgatei  and  is  47  ha  (116 
ac)  on  State  (Panaewa  Section  of  the 
West  Maui  NAR)  and  privately  owned 
land.  The  unit  contains  no  named 
natural  features.  It,  in  combination  with 
Haleakala  Ranch  Lands,  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  L.  lydgatei  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  sides'bf  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
/inearis-dominated  wet  to  mesic 
shrubland  or  M.  polymorpha- 
Cheirodendron  sp.  montiane  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because,  in  combination 
with  Haleakala  Ranch,  it  provides  for 
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one  population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occmring  catastrophic  event. 

Maui  1 7 — Lysimachia  lydgatei — d 

This  unit  is  critical  habitat  for 
Lysimachia  lydgatei  and  is  98  ha  (242 
ac)  on  State  (West  Maui  Forest  Reserve) 
and  privately  owped  land.  The  unit 
contains  Helu  Summit.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  L.  lydgatei  and  is 
currently  occupied  by  40  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to^^ides  of 
steep  ridges  in  Metrosideros 
polymorpha-Dicranopteris  linearis- 
dominated  wet  to  mesic  shrubland  or  M. 
polymorpha-Cheirodendron  sp. 
montane  forest.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Lysimachia  lydgatei — e 

This  unit  is  critical  habitat  for 
Lysimachia  lydgatei  and  is  18  ha  (44  ac) 
on  State-owned  land  (West  Maui  Forest 
Reserve).  The  unit  contains  Halepohaku 
Summit.  It  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perermial 
L.  lydgatei  and  is  currently  occupied  by 
50  to  100  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
7ixiearis-dominated  wet  to  mesic 
shrubland  or  M.  polymorpha- 
Cheirodendron  sp.  montane  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 


Maui  6 — Mariscus  pennatiformis — a 

This  unit  is  critical  habitat  for 
Mariscus  pennatiformis  and  is  30  ha  (74 
ac)  on  State  and  privately  owned  land. 
The  unit  contains  Pahiha  Point, 
Kopiliula  Stream,  Paakea  Gulch, 
Waiohue  Bay,  Waiaaka  Stream,  Kapaula 
Gulch,  and  Hanawi  Stream.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  M.  permatiformis 
and  is  currently  occupied  by  two  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  cliffs 
with  brown  soil  and  talus  within  reach 
of  ocean  spray.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  13 — Melicope  adscendens — a 

This  unit  is  critical  habitat  for 
Melicope  adscendens  and  is  160  ha  (398 
ac)  on  State  (Kanaio  NAR)  land.  The 
unit  contains  no  named  natural  features. 
It,  in  combination  with  Ulupalakua 
Ranch  land,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
M.  adscendens  and  is  currently 
occupied  by  one  plant.  The  habitat 
featiu-es  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  aa  lava  with  pockets  of 
soil  in  Nestegis  sandwicensis-Pleomele 
auwahiensis-Dodonaea  viscosa  lowland 
mesic  forest  or  open  dry  forest.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the' 
expansion  of  the  present  population. 
Although  we  do  not  believe  that  there 
is  enough  habitat  designated  to  reach 
the  recovery  goal  of  8  to  10  populations, 
this  species  is  a  very  narrow  endemic 
and  probably  never  naturally  occurred 
in  more  than  a  single  or  a  few 
populations. 

Maui  8 — Melicope  balloui — a 

This  unit  is  critical  habitat  for 
Melicope  balloui  and  is  151  ha  (373  ac) 
on  State  (Makawao  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
Puu  o  Kakae.  It,  in  combination  with 
Waikamoi  Preserve  land,  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 


long-lived  perennial  M.  balloui  and  is 
currently  occupied  by  one  plant.  The 
habitat  featiu^s  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  mesic  to 
wet  forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  believe 
that  there  is  enough  habitat  that 
cxurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  is  of 
an  appropriate  size  so  that  each 
potential  population  within  the  imit  is 
geographically  separated  enough  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Melicope  balloui — b 

This  imit  is  critical  habitat  for 
Melicope  balloui  and  is  394  ha  (972  ac) 
on  federally  owned  land  (Haleakala 
National  Park).  The  imit  contains 
Kipahulu  Valley  and  Palikea  Stream.  It 
provides  habitat  for  two  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  M.  balloui  and 
is  currently  occupied  by  10  to  50  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  mesic  to 
wet  forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  believe 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Melicope  knudsenii — a 

This  unit  is  critical  habitat  for 
Melicope  knudsenii  and  is  28  ha  (69  ac) 
on  State-owned  land  (Kanaio  NAR).  The 
unit  contains  no  named  natural  features. 
It,  in  combination  with  Ulupalakua 
Ranch  land,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
M.  knudsenii  and  is  ciurently  occupied 
by  12  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  forested  flats  or  talus  slopes 
in  Nestegis  sandwicensis-Pleomele  sp. 
mixed  open  dry  forests.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
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colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance^  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  13 — Melicope  knudsenii — b 

This  unit  is  critical  habitat  for 
Melicope  knudsenii  and  is  163  ha  (403 
ac)  on  State-owned  land.  The  unit 
contains  no  named  natural  features. 
This  unit  is  essential  to  the  conservation 
of  the  species  because,  in  combination 
with  Ulupalakua  Ranch,  it  provides 
habitat  for  one  population  of  100 
matiu'e.  reproducing  individuals  of  the 
long-lived  perennial  M.  knudsenii  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  forested  flats  or  talus 
slopes  in  Nestegis  sandwicensis- 
Pleomele  sp.  mixed  open  dry  forests. 
This  unit,  in  combination  with 
Ulupalakua  Ranch,  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Melicope  mucronulata — a 

This  unit  is  critical  habitat  for 
Melicope  mucronulata  and  is  34  ha  (83 
ac)  on  State-owned  land  (Kanaio  NAR). 
The  unit  contains  no  named  natural 
features.  It,  in  combination  with 
Ulupalakua  Ranch,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  M.  mucronulata  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  south-facing 
slopes  in  lowland  dry  to  mesic  forest. 
This  unit  is  essential  to  the  conservation 
of  the  species  because,  in  combination^ 
with  Haleakala  Ranch,  it  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  13 — Melicope  mucronulata — b 

This  unit  is  critical  habitat  for 
Melicope  mucronulata  and  is  194  ha 
(481  ac)  on  State-ovtmed  land.  The  unit 


contains  no  named  natural  features.  It, 
in  combination  with  Ulupalakua  Ranch, 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  M. 
mucronulata  and  is  currently 
unoccupied.  The  habitat  features    • 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gentle  south- facing  slopes  in 
lowland  dry  to  mesic  forest.  This  unit  is 
essential  to  the  conservation  of  the 
species  because,  in  combination  with 
Ulupalakua  Ranch,  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Melicope  ovalis — a 

This  unit  is  critical  habitat  for 
Melicope  ovalis  and  is  934  ha  (2.306  ac) 
on  State  and  Federal  (Haleakala 
National  Park)  land.  The  unit  contains 
Kipahulu  Valley,  Palikea  Stream,  and 
Kaukaui  Gulch.  It  provides  habitat  for  3 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
M.  ovalis  and  is  currently  occupied  by 
250  plants.  The  habitat  featiues 
contained  in  this  imit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  Acacia  koa  and  Metrosicferos 
polymorpha-dominated  montane  wet 
forests  along  streams.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  this  unit  is  of  an  appropriate 
size  so  that  each  potential  populations 
important  for  the  conservation  of  the 
specie  within  the  unit  is  geographically 
separated  enough  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Maui  9 — Neraudia  sericea — a 

This  unit  is  critical  habitat  for 
Neraudia  sericea  and  is  623  ha  (1,539 
ac)  on  State-owned  land.  The  unit 
contains  Manawainui  Gulch,  Kamole 
Gulch  and  Puu  Pane.  It  provides  habitat 
for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  N.  sericea  and  is 
currently  occupied  by  4  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry  to 


mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Leptecophylla 
tameiameiae  shrubland  or  forest  or 
Acacia  koa  forest.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 7 — Neraudia  sericea — b 

This  unit  is  critical  habitat  for 
Neraudia  sericea  and  is  1,188  ha  (2,938 
ac)  on  State  (Lihau  Section  of  the  West 
Maui  NAR,  West  Maui  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Olowalu  Valley,  Pohakea,  and 
Lihau,  Hokuula,  and  Halepohaku 
summits.  It  provides  habitat  for  4 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  pereiuiial 
N.  sericea  and  is  currently  occupied  by 
one  plant.  The  habitat  featiu'es 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  dry  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Leptecophylla  tameiameiae  shrubland 
or  forest  or  Acacia  koa  forest.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Nototrichium  Humile — a 

This  imit  is  critical  habitat  for 
Nototrichium  humile  and  is  397,ha  (982 
ac)  on  State  (DHHL)  and  privately 
owned  land.  The  unit  contains 
Lualailua  Hills.  It  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  N.  humile  and  is 
currently  unoccupied.  The  habitat 
featiu^s  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  old  cinder  cones  in  dry 
shrubland.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Maui  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 


destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  4 — Peucedanum  sandwicense — a 

[This  imit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  1  ha  (2 
ac)  on  State-owned  land.  The  unit 
contains  all  of  Keopuka  Rock.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  P.  sandwicense 
and  is  currently  occupied  by  20  to  30 
plants.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
sparsely  vegetated  steep  to  vertical  cliff 
habitats  with  little  soil  in  mesic  or 
cc^astal  conununities.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
,  to  avoid  all  populations  important  for 
nhe  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Peucedanum  sandwicense — b 

jThis  unit  is  critical  habitat  for 
Peucedanum  sandvricense  and  is  117  ha 
(289  ac)  on  privately  owned  land.  The 
unit  contains  lao  Valley.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perermial  P.  sandwicense 
and  is  currently  unoccupied.  The 
habitat  featiu-es  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  sparsely 
vegetated  steep  to  vertical  cliff  habitats 
with  little  soil  in  mesic  or  coastal 
communities.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  provides  for  one  population  within 
this  multi-island  species'  historical 
range  on  Maui  that  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
ocfcurring  catastrophic  event. 

Maui  8 — Phlegmariurus  mannii — a 

This  unit  is  critical  habitat  for 
Phlegmariurus  mannii  and  is  221  ha 
(548  ac)  on  State  (Makawao  Forest 
Reserve)  and  privately  owmed  land.  The 
unit  conteiins  Puu  o  Kakae  and  Opana 
Gulch.  It,  in  combination  with 
Waikamoi  Preserve,  provides  habitat  for 
two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perermial  P.  mannii  and  is 
currently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 


unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
epiphytic  growth  on  Metrosideros 
polymorpha,  Dodonaea  viscosa,  or 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  M.  polymorpha- Acacia 
koa  forests.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Phlegmariurus  mannii — ^b 

This  unit  is  critical  habitat  for 
Phlegmariurus  mannii  and  is  383  ha 
(947  ac)  on  State-owned  land.  The  unit 
contains  Manawainui  Gulch.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  pereruiial  P.  mannii  and  is 
currently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
epiphytic  growth  on  Metrosideros 
polymorpha,  Dodonaea  viscosa,  or 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  M.  polymorpha-Acacia 
koa  forests.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Phlegmariurus  mannii — c 

This  unit  is  critical  habitat  for 
Phlegmariurus  mannii  and  is  476  ha 
(1,176  ac)  on  State  (Kipahulu  Forest 
Reserve)  and  federally  owned  land 
(Haleakala  National  Park).  The  unit 
contains  Puu  Anulili  and  Manawainui 
Gulch.  It  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perermial 
P.  maltnii  and  is  currenUy  occupied  by 
two  plants.  The  habitat  featiu-es 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  epiphytic  growth  on 
Metrosideros  polymorpha,  Dodonaea 
viscosa,  or  Acacia  koa  trees  in  moist 
protected  gulches  or  mossy  tussocks  in 
mesic  to  wet  montane  M.  polymorpha- 


Acacia  koa  forests.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 


Maui  1 7 — Phlegmariurus  mannii- 

This  unit  is  critical  habitat  for 
Phlegmariurus  mannii  and  is  57  ha  (141 
ac)  on  Dtate  (Honokowai  Section  of  the 
West  Maui  NAR)  and  privately  owned 
land.  The  unit  contains  Amahu  and 
Kanaha  streams.  It  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  P.  mannii  and  is 
currently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
epiphytic  growrth  on  Metrosideros 
polymorpha,  Dodonaea  viscosa,  or 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  M.  polymorpha-Acacia 
koa  forests.  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 7 — Phlegmariurus  mannii— e 

This  unit  is  critical  habitat  for 
Phlegmariurus  mannii  and  is  35  ha  (87 
ac)  on  State  (Lihau  Section  of  the  West 
Maui  NAR  and  West  Maui  Forest 
Reserve)  and  privately  ow^ed  land.  The 
unit  contains  Lihau  Summit.  It  provides 
habitat  for  one  population  ©f  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  P.  mannii  and  is 
currently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
epiphytic  grov»rth  on  Metrosideros 
polymorpha,  Dodonaea  viscosa,  or 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  M.  polymorpha-Acacia 
koa  forests.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
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population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  8 — Phyllostegia  mannii — a 

This  unit  is  critical  habitat  for 
Phyllostegia  mannii  and  is  570  ha  (1,408 
ac)  on  State  (Makawao  Forest  Reserve) 
and  privately  owned  land.  The  unit 
contains  Opana  Gulch  and  Waikamoi, 
Honomanu,  Haipuaena,  and 
Puohakamau  streams.  It  provides  habitat 
for  two  populations  of  300  matiu-e, 
reproducing  individuals  of  the  short- 
lived perennial  P.  mannii  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  gentle  slopes  and  the 
steep  sides  of  gulches  in  mesic  to  wet 
forest  dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  provides  for  two 
populations  within  this  multi-island 
species'  historical  range  on  Maui  that 
are  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  8 — Phyllostegia  mollis — a 

This  unit  is  critical  habitat  for 
Phyllostegia  mollis  and  is  128  ha  (316 
ac)  on  State-owned  laiid  (Makawao 
Forest  Reser\'e).  The  unit  contains 
Opana  Gulch.  It  provides  habitat  for  one 
population  in  combination  with 
Haleakala  Ranch  land  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  P.  mollis  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  and  gulches 
in  mesic  forest  dominated  bv 
Metrosideros  polymorpha  and/or  Acacia 
koa.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occiuxing 
catastrophic  event. 

Maui  9 — Phyllostegia  mollis — b 

This  imit  is  critical  habitat  for 
Phyllostegia  mollis  and  is  509  ha  (1,256 
ac)  on  State-owned  land.  The  unit 


contains  I*uu  Pane.  It  provides  habitat 
for  two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  P.  mollis  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep  slopes  and  gulches 
in  mesic  forest  dominated  by 
Metrosideros  polymorpha  and/or  Acacia 
koa.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
provides  for  two  populations  within  this 
multi-island  species'  historical  range  on 
Maui  that  are  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  on  the  island  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  9 — Plantago  princeps — a 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  164  ha  (406  ac) 
on  federally  owned  land  (Haleakala 
National  Park).  The  unit  contains 
Haleakala  Summit  and  Kaopo  Gap.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  P.  princeps 
and  is  currently  occupied  by  44  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  basalt 
cliffs  that  are  windblown  with  little 
vegetation  in  Metrosideros  polymorpha 
lowland  wet  forest,  Acacia  koa-M. 
polymorpha  montane  wet  forest,  or  M. 
polymorpha  montane  wet  shrubland. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
e.xtant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Plantago  princeps — b 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  327  ha  (807  ac) 
on  State  (West  Maui  Forest  Reserve)  And 
privately  owned  land.  The  unit  contains 
lao  Valley  and  Kahoolewa  Ridge.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  P.  princes 
and  is  ciurently  occupied  by  51  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  basalt 
cliffs  that  are  windblown  with  little 
vegetation  in  Metrosideros  polymorpha 
lowland  vvet  forest.  Acacia  koa-M. 
polymorpha  montane  wet  forest,  or  Af. 


polymorpha  montane  wet  shrubland. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Platanthera  holochila — a 

This  unit  is  critical  habitat  for 
Platanthera  holochila  and  is  240  ha  (596 
ac)  on  State  (Hana  Forest  Reserve)  and 
federally  owned  land  (Haleakala 
National  Park).  The  unit  contains 
Anapanapa  Lake  and  Kalapawili  Ridge. 
It  provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  P.  holochila 
and  is  currently  unoccupied.  The 
habitat  featiues  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  M. 
polymorpha  mixed  montane  bog,  or 
mesic  scrubby  M.  polymorpha  forest. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  provides  for 
one  population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
natiurally  occurring  catastrophic  event. 

Maui  17 — Platanthera  holochila — b 

This  unit  is  critical  habitat  for 
Platanthera  holochila  and  is  8  ha  (19  ac) 
on  State  (West  Maui  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
no  named  natural  features.  It,  in 
combination  with  Maui  \7 -Platanthera 
holochila — c,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
P.  holochila  and  is  currently  occupied 
by  two  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest,  M.  polymorpha  mixed  montane 
bog,  or  mesic  scrubby  M.  polymorpha 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
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cdnservation  of  the  species  on  the  island 
from  being  destroyed  by  one  natiually 
occurring  catastrophic  event. 

Maui  17 — Platanthera  holochila — c 

This  unit  is  critical  habitat  for 
platanthera  holochila  and  is  189  ha  (466 
ac)  on  State  (Honokowai  Section  of  the 
West  Maui  NAR)  and  privately  ov«ied 
Itmd.  The  unit  contains  Kapaloa  and 
Amala  streams.  It,  in  combination  with 
Maui  \7 -Platanthera  holochila — b, 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  pereimial  P.  holochila 
and  is  currently  unoccupied.  The 
habitat  features  contained  in  this  imit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest,  M. 
polymorpha  mixed  montane  bog,  or 
mesic  scrubby  M.  polymorpha  forest. 
This  unit,  in  combination  with  Maui 
Ti7 -Platanthera  holochila — b,  is 
essential  to  the  conservation  of  the 
species  because  it  provides  for  one 
population  within  this  multi-island 
species'  historical  range  on  Maui  that  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
i$land  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  1 7 — Pteris  lidgatei — a 

I  This  unit  is  critical  habitat  for  Pteris 
lidgatei  and  is  1,168  ha  (2,887  ac)  on 
State  (Kahakuloa  Section  of  the  West 
Maui  NAR)  and  privately  owned  land. 
The  unit  contains  Eke  Crater,  Keahikauo 
Summit,  and  Mananole  Stream.  It 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  P.  lidgatei  and 
is  ciurently  occupied  by  at  least  one 
plant.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  stream  banks  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  forest.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
tfiis  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Maui  17 — Pteris  lidgatei — b 

!  This  ujiit  is  critical  habitat  for  Pteris 
lidgatei  and  is  163  ha  (403  ac)  on 
mivately  owned  land.  The  unit  contains 


Kauaula  Valley.  It  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  P.  lidgatei  and  is 
ciurently  occupied  by  at  least  one  plant. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
stream  banks  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  forest.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 7 — Remya  mauiensis — a 

This  unit  is  critical  habitat  for  Remya 
mauiensis  and  is  228  ha  (564  ac)  on 
State  (West  Maui  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
Ukumehame  Valley  and  Hanaulaiki.  It 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  R.  mauiensis 
and  is  currently  occupied  by  two  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
north  or  northeast-facing  slopes  in 
mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  believe 
that  there  is  enough  habitat  that 
currendy  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  the  units  are 
essential  because  they  are  an 
appropriate  distance  apart  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Maui  1 7 — Remya  mauiensis — b 

This  unit  is  critical  habitat  for  Remya 
mauiensis  and  is  567  ha  (1,400  ac)  on 
State  (West  Maui  Forest  Reserve  and 
Panaewa  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
unit  contains  Wahikuli  and  Puuiki 
Gulches  and  Kula  Valley.  It  provides 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  R.  mauiensis  and 
is  currently  occupied  by  at  least  one 
plant.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 


steep,  north  or  northeast-facing  slopes 
in  mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  Although  we  do  not  believe 
that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  the  units  are 
essential  because  they  are  an 
appropriate  distance  apart  to  avoid  their 
destruction  by  one  naturally  occiuring 
catastrophic  event. 

Maui  17 — Remya  mauiensis — c 

This  unit  is  critical  habitat  for  Remya 
mauiensis  and  is  31  ha  (78  ac)  on  State 
{West  Maui  Forest  Reserve  and 
Honokowai  Section  of  the  West  Maui 
NAR)  and  privately  owned  land.  The 
unit  contains  Honokowai  Valley.  It,  in 
combination  with  Maui  18 — Remya 
mauiensis — d  and  Kapunakea  Preserve, 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  R.  mauiensis 
and  is  currently  unoccupied.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
north  or  northeast-facing  slopes  in  - 
mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests.  Although  we  do  not  believe  that 
there  is  enough  habitat  that  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species,  the  units  are  essential  because 
they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event.  . 

Maui  18 — Remya  mauiensis— d 

This  unit  is  critical  habitat  for  Remya 
mauiensis  and  is  2  ha  (6  ac)  on  State 
(West  Maui  Forest  Reserve)  and 
privately  owned  land.  The  unit  contains 
no  named  natural  features.  It,  in 
combination  with  Maui  1 7 — Remya 
mauiensis — c  and  Kapunakea  Preserve, 
provides  habitat  for  two  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  R.  mauiensis 
and  is  currently  unoccupied.  The 
habitat  features  contained  in  this  linit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
north  or  northeast-facing  slopes  in 
mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests.  Although  we  do  not  believe  that 
there  is  enough  habitat  that  currendy 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species,  the  units  are  essential  because 
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they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Sanicula  purpurea — a 

This  unit  is  critical  habitat  for 
Sanicula  fmqjurea  and  is  34  ha  (83  ac) 
on  State  (Kahakuloa  Section  of  the  West 
Maui  NAR)  and  privately  owned  land. 
The  imit  contains  Eke  Crater.  It,  in 
combination  with  Maui  17 — Sanicula 
purpurea — c,  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
S.  purpurea  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  open  Metrosideros 
polymorpha  mixed  montane  bogs.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it,  in  cojnbination 
with  Maui  17 — Sanicula  purpurea — c, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Maui  that  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  populations 
important  for  the  conservation  of  the 
species  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  17 — Sanicula  purpurea — b 

This  unit  is  critical  habitat  for 
Sanicula  purpurea  and  is  306  ha  (756 
ac)  on  State  (Panaewa  and  Honokowai 
Sections  of  the  West  Maui  NAR)  and 
privately  owned  land.  The  unit  contains 
Kahoolewa,  Kahoolewa  Ridge,  Puu 
Kukui  Summit,  and  Violet  Lake.  It 
provides  habitat  for  3  populations  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  S.  purpurea 
and  is  currently  occupied  by  70  to  150 
plants.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
open  Metrosideros  polymorpha  mixed 
montane  bogs.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  It  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Sanicula  purpurea — c 

This  unit  is  critical  habitat  for 
Sanicula  purpurea  and  is  8  ha  (19  ac) 
on  privately  owned  land.  The  unit 
contains  no  named  natural  features.  It, 
in  combination  with  Maui  17 — Sanicula 
purpurea — a,  provides  habitat  for  one 
population  of  300  mature,  reproducing 


individuals  of  the  short-lived  perennial 
S.  purpurea  and  is  currently  occupied 
by  50  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  open  Metrosideros 
polymorpha  mixed  montane  bogs.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  9 — Schiedea  haleakalensis — a 

This  unit  is  critical  habitat  for 
Schiedea  haleakalensis  and  is  26  ha  (64 
ac)  on  federally  owned  land  (Haleakala 
National  Park).  The  unit  is  located  in 
Haleakala  Crater.  It  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  S.  haleakalensis  and  is    * 
currently  occupied  by  20  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rock 
cracks  on  sheer  cliffs  adjacent  to  barren 
lava:  subalpine  shrublands  and 
grasslands  with  cinder,  weathered 
volcanic  ash;  or  bare  lava  substrate  with 
little  or  no  soil  development  and 
periodic  freezing  temperatures.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recover}'  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  essential  because 
they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Maui  9 — Schiedea  haleakalensis — b 

This  unit  is  critical  habitat  for 
Schiedea  haleakalensis  and  is  77  ha 
(189  ac)  on  federally  owned  land 
(Haleakala  National  Park).  The  unit  is 
located  in  Haleakala  Crater.  It  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
long-lived  perennial  S.  haleakalensis 
and  is  currently  occupied  by  at  least  one 
plant.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rock  cracks  on  sheer  cliffs  adjacent  to 
barren  lava;  subalpine  shrublands  and 
grasslands  with  cinder,  weathered 
volcanic  ash;  or  bare  lava  substrate  with 


little  or  no  soil  development  and 
periodic  freezing  temperatiues.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  essential  because 
they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Maui  1 — Sesbania  tomentosa — a 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  38  ha  (94  ac) 
on  non-managed  State  and  privately 
owned  land.  The  unit  contains 
Honanana  Gulch,  Alapapa  Gulch. 
Mokolea  Point,  and  Papanahoa  Gulch.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Sesbania 
tomentosa  and  is  currently  occupied  by 
30  plants.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  windswept  slopes,  sea  cliffs, 
and  cinder  cones  in  Scaevola  taccada 
coastal  dry  shrublands.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  13 — Sesbania  tomentosa — ^b 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  79  ha  (195 
ac)  on  State-owned  land.  The  unit 
contains  Pimoe  and  Pohakea  summits. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  pereimial 
Sesbania  tomentosa  and  is  currently 
occupied  by  13  plants.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  windswept  slopes,  sea 
cliffs,  and  cinder  cones  in  Scaevola 
taccada  coastal  dry  shrublands.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population.  It 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
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island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

-Maui  13 — Spermolepis  hawaiiensis — a 

jThis  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  91  ha 
(224  ac)  on  State  (Kanaio  NAR)  land. 
The  unit  contains  no  named  natural 
features.  It  provides  habitat  for  one 
population  of  500  mature,  reproducing 
individuals  of  the  annual  S.  hawaiiensis 
and  is  ciurently  occupied  by  100  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  shady 
spots  in  Dodonaea  viscosa  lowland  dry 
shrubland.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Maui  17 — Spermolepis  hawaiiensis— h 

[This  unit  is  critical  habitat  for 
Spermolepis  hawaiiensis  and  is  23  ha 
(56  ac)  on  State-owned  land  (Lihau 
Section  of  the  West  Maui  NAR).  The 
unit  contains  Olowalu  Valley.  It 
provides  habitat  for  one  population  of 
500  mature,  reproducing  individuals  of 
the  annual  S.  hawaiiensis  and  is 
currently  occupied  by  300  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  shady 
spots  in  Dodonaea  viscosa  lowland  dry 
shrubland.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critid&l  habitat  for  this 
species,  in  order  to  avoid  all 
papulations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  natiually 
OGCiuring  catastrophic  event. 

Maui  1 7 — Tetramolopium  capillare — a 

This  unit  is  critical  habitat  for 
Tetramolopium  capillare  and  is  1,782 
ha  (4,404  ac)  on  State  (Lihau  Section  of 
the  West  Maui  NAR,  West  Maui  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Halepohaku,  Hanaulaiki, 
Helu,  Koai,  Lihau,  Luakoi,  and  Ulaula 
summits.  It  provides  habitat  for  6 
populations  of  300  matiire,  reproducing 
individuals  of  the  short-lived  perennial 
T.  capillare  and  is  ciurently  occupied 
by  50  to  100  plants.  The  habitat  featiu^s 


contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  rocky  substrates  in 
Heteropogon  contortus  lowland  dry 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this 
species,  includes  habitat  that  is 
'important  for  the  expansion  of  the 
present  population,  and  is  the  only 
habitat  essential  for  the  conservation  of 
this  species  on  Maui.  Although  we  do 
not  feel  that  there  is  enough  habitat  that 
ciurently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  this  unit  is  of 
an  appropriate  size  so  that  each 
potential  populations  important  for  the 
conservation  of  the  specie  within  the 
unit  is  geographically  separated  enough 
to  avoid  thefr  destruction  by  one 
natiually  occiuring  event. 

Maui  17 — Tetramolopium  remyi — a 

This  imit  is  critical  habitat  for 
Tetramolopium  remyi  and  is  287  ha 
(712  ac)  on  State  (Lihau  Section  of  the 
West  Maui  NAR,  West  Maui  Forest 
Reserve)  and  privately  owmed  land.  The 
imit  contains  Olowalu  Stream  and 
Valley.  It  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
T.  remyi  and  is  currently  unoccupied. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  red 
sandy  loam  soil  in  dry  Dodonaea 
viscosa-Heteropogon  contortus 
communities.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  provides  for  three  populations  v«thin 
this  multi-island  species'  historical 
range  on  Maui  that  are  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Maui  12 — Vigna  o-wahuensis-^ 

This  unit  is  critical  habitat  for  Vigna 
o-wahuensis  and  is  144  ha  (356  ac)  on 
State-owned  land.  The  unit  contains 
area  east  of  Kamanamana  Point.  It 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  V.  o-wahuensis 
and  is  currently  occupied  by  two  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry  or 
mesic  grassland  or  shrubland.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  fbr  the 
expansion  of  the  present  population.  It 


is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  populations  important  for 
the  conservation  of  the  species  on  the 
island  from  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 

Maui  8 — Zanthoxylum  hawaiiense — a 

This  unit  is  critical  habitat  for 
Zanthoxylum  hawaiiense  and  is  363  ha 
(895  ac)  on  State  (Makawao  Forest 
Reserve)  and  privately  owned  land.  The 
unit  contains  Kahakapao  Stream.  It 
provides  habitat  for  one  population  of 
100  matTU«,  reproducing  individuals  of 
the  long-lived  perennial  Z.  hawaiiense 
and  is  currently  occupied  by  3  plants. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species  ' 
include,  but  are  not  limited  to,  open 
lowland  dry  or  mesic  Nestegis 
sandwicensis-Pleomele  auwahiensis 
forests  or  Acacia  koa-Pleomele 
auwahiensis  forest,  or  montane  dry 
forest.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  It  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all 
populations  important  for  the 
conservation  of  the  species  on  the  island 
from  being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Kahoolawe  1 — Kanaloa 
kahoolawensis — a 

This  unit  is  critical  habitat  for 
Kanaloa  kahoolawensis  and  is  562  ha 
(1,388  ac)  on  State  (KIRC)  land.  The  unit 
contains  Keana  Keiki,  Laa  o 
Kealaikahiki.  Honukanaenae,  and  Wai 
Honu  Gulch.  This  unit  provides  habitat 
for  two  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  K.  kahoolawensis  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  rocky  talus  slopes. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  essential  because 
they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event 

Kahoolawe  2 — Kanaloa 
kahoolawensis — b 

This  unit  is  critical  habitat  for 
Kanaloa  kahoolawensis  and  is  613  ha 
(1.515  ac)  on  State  (KIRC)  land.  The  unit 
contains  Aleale.  Kunaka  Cave.  Kamohio 
Bay,  Uiililoa,  Lae  o  Kuakaiwa,  Lae  O 
Kaka,  Lae  o  Halona,  Keoheuli  Bay, 
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Kaukamaka  Gulch.  Pali  o  Kalapakea, 
Kalua  o  Kamohoalii,  Hula  Kao,  and  Lae 
0  ka  Ule.  This  unit  provides  habitat  for 
4  populations  of  100  matxu-e, 
reproducing  individuals  of  the  long- 
lived  perennial  K.  kahoolawensis  and  is 
currently  occupied  by  two  plants.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  steep, 
rocky  talus  slopes.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  Although  we  do  not 
feel  that  there  is  enough  habitat  that 
currently  exists  to  reach  the  recovery 
goal  of  8  to  10  populations  for  this 
island-endemic  species,  the  units  are  of 
an  appropriate  distance  apart  to  avoid 
their  destruction  by  one  naturcdly 
occurring  catastrophic  event. 

Kahoolawe  3 — Kanaloa 
kahoolawensis — c 

This  unit  is  critical  habitat  for 
Kanaloa  kahoolawensis  and  is  5  ha  (12 
ac)  on  State  (KIRC)  land.  The  unit 
contains  the  entirety  of  Puu  Koae  Islet. 
This  unit,  in  combination  with  a  portion 
of  Kahoolawe  2 — Kanaloa 
kahoolawensis — b,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  K.  kahoolawensis  and  is 
currently  unoccupied.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  steep,  rocky  talus  slopes. 
Although  we  do  not  believe  that  there 
is  enough  habitat  that  currently  exists  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  this  island-endemic 
species,  the  units  are  essential  because 
they  are  an  appropriate  distance  apart  to 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event. 

Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (action  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Destruction  or 
adverse  modification  of  critical  habitat 


occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  when  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate  formal 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Activities  on  Federal  lands  that  may 
affect  the  critical  habitat  of  one  or  more 
of  the  60  plant  species  from  Maui  and 
Kahoolawe  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  luder  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq..)  the 
Department  of  Housing  and  Urban 
Development,  or  a  section  10(a)(1)(B) 


permit  from  us;  or  some  other  Federal 
action,  including  funding  [e.g.,  from  the 
Federal  Highway  Administration, 
Federal  Aviation  Administration  (FAA), 
Federal  Emergency  Management  Agency 
(FEMA),  Enviromnental  Protection 
Agency  (EPA),  or  Department  of 
Energy),  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission,  may  also 
be  subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  would 
not  require  section  7  consultation  as  a 
result  of  this  rule  designating  critical 
habitat. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
nonnative  species;  and  taking  actions 
that  pose  a  risk  of  fire; 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  manipulation  of  vegetation, 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  that  degrades 
watershed  values; 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

(|9  Recreational  activities  that 
appreciably  degrade  vegetation; 
(5)  Mining  of  sand  or  other  minerals; 


Federal  Register / Vol.  68,  No.  93 / Wednesday,  May  14,  2003 /Rules  and  Regulations  26021 


(6)  Introducing  or  encouraging  the 
spread  of  nonnative  plant  species  into 
critical  habitat  units;  and 

(7)  Importation  of  nonnative  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  deleterious  effects 
on  the  listed  species  and  the  primary 
constituent  elements  of  their  habitats. 

If  you  have  questions  regarding 
whether  specific  activities  will  Likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  911  N.E.  11th  Ave., 
Portland,  OR  97232-4181  (telephone 
503/231-2063;  facsimile  503/231-6243). 

Analysis  of  Managed  Lands  Under 
Section  3(5)(A) 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3(5)(A)  of  the  Act,  the 
primary  constituent  elements  as  foimd 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essentifd  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  [i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  (i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule  and  have  adequate  funding  for 
the  management  plan);  and,  (3)  provides 
assurances  that  the  conservation  plan 
will  be  effective  (i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration 
sufficient  to  implement  the  plan  and 
achieve  the  plan's  goals  and  objectives). 
If  an  area  is  covered  by  a  plan  that  meets 
these  criteria,  it  does  not  constitute 
critical  habitat  as  defined  by  the  Act 
because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management  or  protection. 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
cqasidered  essential  to  the  conservation 


of  these  60  plant  species  were  examined 
to  determine  the  adequacy  of  special 
management  considerations  or 
protection  are  required  and, 
consequently,  whether  such  areas  meet 
the  definition  of  critical  habitat  under 
section  3(5)(A).  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including 
published  reports  and  surveys;  aimual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
we  contacted  the  major  private 
landowmers  on  Maui  and  Kahoolawe  by 
mail  and  we  met  with  several 
landowmers  between  the  publication  of 
the  revised  proposal  on  April  3,  2002, 
and  the  end  of  the  comment  period  on 
September  30,  2002,  to  discuss  their 
current  management  for  the  plants  on 
their  lands.  We  also  met  with  Maui 
District  DOFAW  staff  to  discuss 
management  activities  they  are 
conducting  on  Maui.  In  addition,  we 
reviewed  new  biological  information 
and  public  comments  received  during 
the  public  comment  periods  and  at  the 
public  hearing. 

In  determining  whether  a 
management  plan  or  agreement  provides 
adequate  management  or  protection,  we 
first  consider  whether  that  plan 
provides  a  conservation  benefit  to  the 
species.  We  considered  the  following 
threats  and  associated  recommended , 
management  actions: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  biu-ning  for 
agricultural  purposes  and  of  invasive 
non-native  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Cuddihy  and  Stone  1990; 
Howarth  1985;  Loope  1998;  Scott  et  al. 
1986;  Service  1994,  1995, 1996. 1997, 
1998a,  1998b.  1998c.  1999,  2001;  Smith 
1985;  Stone  1985;  Vitousek  1992; 
Wagner  et  al.  1985). 

Current  threats  to  these  species 
include  normative  grass-  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  from  feral 
ungulates  (including  axis  deer,  goats, 
cattle,  and  pigs);  direct  and  indirect 
effects  of  nonnative  plant  invasions, 
including  alteration  of  habitat  structure 
and  microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and  non- 


native  insect  pollinators  for  food,  and 
predation  of  native  insect  pollinators  by 
non-native  hymenopteran  insects  (ants). 
In  addition,  physiological  processes 
such  as  reproduction  and  establishment 
continue  to  be  negatively  affected  by 
fruit-  and  flower-eating  pests  such  as 
non-native  arthropods,  molluscs,  and 
rats,  and  photosynthesis  and  water 
transport  are  affected  by  non-native 
insects,  pathogens,  and  diseases.  Many 
of  these  factors  interact  with  one 
another,  thereby  compounding  effects. 
Such  interactions  include  non-native 
plant  invasions  altering  wildfire 
regimes,  feral  imgulates  canying  weeds 
and  disturbing  vegetation  and  soils, 
thereby  facilitating  dispersal  and 
establishment  of  nonnative  plants,  and 
numerous  normative  insect  species 
feeding  on  native  plants,  thereby 
increasing  their  vulnerability  and 
exposure  to  pathogens  and  disease 
(Bruegmaim  et  al.  2001;  Cuddihy  and 
Stone  1990;  D' Antonio  and  Vitousek 
1992;  Howarth  1985;  Mack  1992;  Scott 
et  al.  1986;  Service  1995a.  1995b,  1996a, 
1996b,  1997,  1998a,  1998b,  1999,  2001; 
Smith  1985;  Tunison  et  al.  1992); 

(2)  The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  non-native  species  threats, 
wildfire,  and  land  use  changes;  and 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  these  plants.  These  actions 
are  described  in  our  recovery  plans  for 
these  60  species  (Service  1995a.  1995b. 
1996a,  1996b,  1997,  1998a.  1998b.  1999, 
2001),  in  the  1998  HPPRCC  report  to  us, 
and  in  various  other  documents  and 
publications  relating  to  plant 
conservation  in  Hawaii  (Cuddihy  and 
Stone  1990;  Mueller-Dombois  1985; 
Smith  1985;  Stone  1985;  Stone  et  al. 
1992).  In  addition  to  monitoring  the 
plant  populations,  these  actions 
include,  but  are  not  limited  to:  (1)  Feral 
ungulate  control;  (2)  non-native  plant 
control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire 
management;  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plant  species;  (7) 
propagation,  reintroduction,  and 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations;  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 
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In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  important  in  providing  a 
conservation  benefit  to  the  species: 
Feral  ungulate  control;  wildfire 
management;  non-native  plant  control; 
rodent  control;  invertebrate  pest  control; 
maintenance  of  genetic  material  of  the 
endangered  and  threatened  plant 
species;  propagation,  reintroduction, 
and  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  the  species;  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations; 
maintenance  of  natural  pollinators  and 
pollinating  systems,  when  known; 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recover)' 
of  the  species;  monitoring  of  the  wild, 
outplanted,  and  augmented  populations; 
rare  plant  surveys;  and  control  of 
human  activities/access  (Service  1995a, 
1995b, 1996a,  1996b.  1997,  1998a, 
1998b,  1999,  2001).  On  a  case-by-case 
basis,  these  actions  may  rise  to  different 
levels  of  importance  for  a  particular 
species  or  area,  depending  on  the 
biological  and  physical  requirements  of 
the  species  and  the  location(s)  of  the 
individual  plants. 

As  shown  in  Table  2,  the  60  species 
of  plants  are  found  on  Federal,  State, 
and  private  lands  on  the  islands  of  Maui 
and  Kahoolawe.  Information  received  in 
response  to  our  public  notices;  meetings 
with  landowners  of  Maui  County  and 
Maui  District  DOFAW  staff;  the " 
December  18.  2000,  and  April  3,  2002, 
proposals;  public  comment  periods;  and 
the  March  20,  2001,  and  September  12. 
2002,  public  hearings;  as  well  as 
information  in  our  files,  indicated  that 
there  is  limited  on-going  conservation 
management  action  for  these  plants, 
except  as  noted  below.  Without 
management  plans  and  assiuancej  that 
the  plans  will  be  implemented,  we  are 
unable  to  find  that  the  other  areas  do 
require  special  management  or 
protection.  The  following  discussion 
analyzes  current  management  plans  that 
provide  a  conservation  benefit  to  the 
species  to  assess  whether  they  meet  the 
Service's  requirements  for  adequate 
management  or  protection 

Federal  Lands 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 


stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs: 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  address  the 
needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  because  they  require 
no  additional  special  management  or 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  following 
three  criteria:  (1)  A  current  INRMP  must 
be  complete  and  provide  a  conservation 
benefit  to  the  species;  (2)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 

One  species,  Sesbania  tomentosa, 
occurs  on  Kanaio  Training  Area  (Hawaii 
Army  National  Guard)  lands  on  the 
island  of  Maui,  and  we  believe  this  land 
is  essential  for  the  conservation  of  this 
species.  In  1998,  funds  were  provided 
for  protective  fencing  and  monitoring  of 
Sesbania  tomentosa  on  this  land.  Since 
then,  however,  these  management 
activities  for  Sesbania  tomentosa  have 
been  curtailed  due  to  a  lack  of  funding 
(Lt.  Col.  Richard  Young,  Hawaii  Army 
National  Guard,  in  litt.  2000).  Because 
appropriate  conservation  management 
strategies  have  not  been  adequately 
funded  or  effectively  implemented  for 
Sesbania  tomentosa  on  this  land,  we 
caimot  at  this  time  find  that 
management  of  this  land  under  Federal 
jurisdiction  is  sufficient  to  find  that  they 
do  not  meet  the  definition  of  critical 
habitat.  Therefore,  this  area  has  been 
included  within  the  critical  habitat 
units. 

Contractors  for  the  U.S.  Navy  are 
clearing  the  state-owned  island  of 
Kahoolawe  of  military  ordnance 
utilizing  Congressional  funding  that 
expires  in  2003.  The  Navy  has  consulted 
with  the  Service  imder  section  7  of  the 
Act  to  ensure  protection  of  threatened 
and  endangered  species  during  the 
clearance  activities.  In  June  1998,  the 


State  of  Hawaii  Kahoolawe  Island 
Reserve  Commission  developed  an 
envirorunental  restoration  plan  for 
Kahoolawe  (Social  Science  Research 
Institute,  University  of  Hawaii  1998). 
The  plan,  however,  does  not  address 
specific  management  actions  to  protect 
and  conserve  endangered  plant  species. 
While  the  island  is  isolated  and  remote, 
and  access  is  restricted  due  to  the 
presence  of  unexploded  ordnance 
hazards,  this  action  alone  is  not 
sufficient  to  indicate  that  special 
management  is  not  required  for  the 
listed  plant  species,  and  areas  on  the 
island  are  included  within  the  critical 
habitat  units  for  Kanaloa 
kahoolawensis. 

State  of  Hawaii  Lands 

The  Upper  Areas  ofHanawi  Natural 
Area  Reserve  (HNAR) 

Three  plant  species.  Geranium 
multiflorum,  and  Clermontia  samuelii 
ssp.  banaensis,  and  Cyanea 
mceldowneyi  are  reported  ft-om  the 
upper  areas  of  HNAR  (GDSI  2000; 
HINHP  Database  2000).  The  HNAR  was 
established  in  1986,  and  comprises 
3,035  ha  (7,500  ac)  of  diverse  native 
ecosystems  and  endangered  forest  bird 
habitat.  The  Department  of  Land  and 
Natural  Resources  (DLNR)  manages 
Natural  Area  Reserves,  except  that  any 
use  must  be  specifically  approved  by 
the  Natural  Area  Reserve  System 
Commission.  The  State  holds  Natural 
Area  Reserves  in  trust  and  they  may  not 
be  non-nativeated  except  upon  a  finding 
by  the  DLNR  of  an  imperative  and 
unavoidable  necessity.  DLNR  must 
provide  public  notice  and  conduct 
public  hearings  before  revoking  or 
modifying  an  executive  order  that  sets 
aside  lands  for  the  reserve  system  (Haw. 
Rev.  Stat,  sections  195-1—195-11).  The 
primary  goals  of  the  HNAR  are  to:  (1) 
Protect  the  upper  areas  of  the  reserve  by 
fencing  smaller  manageable  units  to 
restrict  pig  movements;  (2)  prevent 
degradation  of  native  forest  by  reducing 
feral  ungulate  damage;  and  (3)  improve 
or  maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of  non- 
native  plants. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  fences,  including 
strategic  feqcing  Of  smaller  manageable 
imits,  and  staff  hunting.  Currently,  the 
upper  809  ha  (2.000  ac)  has  been  fenced 
and  pigs  removed.  Fences  have  been 
constructed  along  the  western 
boundarie^f  the  HNAR,  along  the 
1,585  m  (5,200  ft)  contoiu  to  the  east  up 
to  the  Haleakala  National  Park  boundary 
on  State  land.  The  Haleakala  National 
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Park  fence  serves  as  the  upper  fence 
boundary  for  HNAR.  Additionally, 
fences  have  been  constructed  to  separate 
three  distinct  management  units;  Puu 
Alaea  Unit,  Poouli  Unit,  and  Kuhiwai/ 
Waieleele  Unit.  Since  the  removal  of 
pigs  in  these  upper  forest  units  of  the 
HNAR,  vegetation  monitoring  has  been 
implemented  to  determine  recovery  of 
native  plant  species.  CurrenUy,  a  fence 
is  being  constructed  along  the  1,100  m 
(3,600  ft)  contour  of  die  HNAR  which 
will  comprise  the  "middle  forest  unit" 
(Willian  Evanson,  DLNR,  pers.  comm., 
1999). 

The  nonnative  plant  control  program 
within  HNAR  focuses  on  habitat- 
modifying  nonnative  plants  (weeds).  A 
weed  priority  list  ha*  been  compiled  for 
HNAR,  and  control  and  monitoring  of 
the  highest  priority  species  are  ongoing. 
Weeds  are  controlled  manually, 
chemically,  or  through  a  combination  of 
both.  Monitoring  transects  help  locate 
developing  populations  of  other  priority 
weed  species  and,  if  necessary,  removal 
of  these  populations  is  conducted 
(DLNR  1989). 

Because  Geranium  multiflorum  and 
Clermontia  samuelii  ssp.  hanaenis  and 
their  habitats  within  the  upper  areas  of 
HNAR  (above  1,525  m  (5,000  ft) 
elevation)  are  permanently  protected 
and  managed  by  State  law  and  because 
the  continued  successful  management  of 
this  area  is  assured  by  State  funding, 
HRS  195-9  (Natural  Area  Reserve  Fund; 
Heritage  Program;  established) 
establishes  in  the  state  treasiuy  a  special 
fund  known  as  the  natiu"al  area  reserve 
fund  to  implement  the  piuposes  of  this 
chapter,  including  the  identification, 
establishment,  and  management  of 
natural  area  reserves  *  *  *  the  fund 
shall  be  administered  by  the  department 
[DLNR].  Since  its  establishment,  DLNR 
has  received  funding  for  this  program 
each  year  from  the  Legislature  and 
funding  for  natural  resource  program^ 
such  as  this  is  a  high  priority  and 
unlikely  to  be  discontinued  (Randy 
Kennedy,  Native  Resoiu-ce  Program 
Manager,  DOFAW,  pers.  comm.  2003). 
This  area  is  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  have 
determined  that  the  State  land  within 
the  upper  areas  of  HNAR  does  not  meet 
the  definition  of  critical  habitat  in  the 
Act,  and  we  are  not  designating  this  area 
as  critical  habitat.  Should  the  status  of 
this  reserve  change,  for  example  by 
revocation  or  modification  of  the  NAR, 
we  will  reconsider  whether  it  then 
meets  the  definition  of  critical  habitat. 
If  so,  we  have  the  authority  to  propose 
to  amend  critical  habitat  to  include  such 
area  at  diat  time  (50  CFR  424.12(g))  as 
workload  and  resources  allow. 


Private  Lands 

The  Nature  Conservancy  of  Hawaii's 
Waikamoi  and  Kapunakea  Preserves, 
which  are  located  on  the  northeastern 
slopes  of  Haleakala  and  in  the  West 
Maui  mountains,  respectively 

Lands  within  The  Natxire 
Conservancy  of  Hawaii's  (TNCH)  Maui 
preserves  were  not  included  within 
proposed  critical  habitat.  Sixteen 
species  [Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bonamia  menziesii,  Colubrina 
oppositi folia,  Ctenitis  squamigera, 
Cyanea  lobata,  Diplazium  molokaiense. 
Geranium  arboreum,  Geranium 
multiflorum,  Melicope  balloui, 
Phlegmariurus  mannii,  Plantago 
princeps,  Platanthera  bolochila,  Remya 
mauiensis,  and  Sanicula  purpurea)  are 
reported  ft-om  TNCH's  Waikamoi  and 
Kapimakea  Preserves,  which  are  located 
on  the  northeastern  slopes  of  Haleakala 
and  in  the  West  Maui  moimtains, 
respectively  (TNCH  1997, 1998;  GDSI 
2000;  HINHP  Database  2000).  Bodi 
preserves  were  established  by  grants  of 
perpetual  conservation  easements  from 
the  private  landowners  to  TNCH  and  are 
included  in  the  State's  Natural  Area 
Partnership  (NAP)  program,  which 
provides  matching  funds  for  the 
management  of  private  lands  that  have 
been  permanently  dedicated  to 
conservation  (TNCH  1997,  1998). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-one  basis  for  management  of 
private  lands  dedicated  to  conservation. 
Jn  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  tide  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  six-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  are  always  six  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every 
six  years.  By  April  1  of  any  year,  the 
managing  partner  may  notify  the  State 
that  it  does  not  intend  to  renetv  the 
agreement;  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  six-year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  State  funding 
is  terminated  without  the  concurrence 


of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fund.  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  DLNR  and  DLNR  makes  aimual 
inspections  of  the  work  in  the  reserve 
areas.  See  Haw.  Rev.  Stat,  sections  195- 
1 — 195-11;  Hawaii  Administrative 
Rules  section  13-210. 

Management  programs  within  the 
preserves  are  dociunented  in  long-range 
management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measures  that  protect,  . 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserves  and 
in  adjacent  areas  (TNCH  1997,  1998, 
1999).  These  management  measures 
address  factors  which  led  to  the  listing 
of  the  ten  species  including  control  of 
nonnative  species  of  ungulates,  rodents, 
and  weeds.  In  addition,  habitat 
restoration  and  monitoring  are  also 
included  in  these  plans. 

The  primary  management  goals  for 
both  Kapunakea  and  Waikamoi 
Preserves  are  to  (1)  prevent  degradation 
of  native  forest  by  reducing  feral 
ungulate  damage;  (2)  improve  or 
maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preser\'e  by  reducing  the  effects  of 
nonnative  plants;  (3)  increase  the 
understanding  of  threats  posed  by  small 
mammals  and  reduce  their  negative 
impact,  where  possible;  (4)  prevent 
extinction  of  rare  species  in  the 
preserve;  (5)  track  the  biological  and 
physical  resources  in  the  preserves  and 
evaluate  changes  in  these  resources  over 
time;  (6)  identify  new  threats  to  the 
preserves  before  they  become 
established  pests;  and  (7)  build  public 
understanding  and  support  for  the 
pre^rvation  of  natural  areas,  and  enlist 
voluqteer  assistance  for  preserve 
manag;ement  (TNCH  1997.  1998). 

Thegoal  of  the  ungulate  program  is  to 
bring  pig  populations  to  zero  as  rapidly 
as  possible.  Specific  management 
actions  to  address  feral  ungulate 
impacts  include  the  construction  of 
fences,  including  strategic  fencing 
(fences  placed  in  proximity  to  natural 
barriers  such  as  cliffs),  annual 
monitoring  of  ungulate  presence 
transects,  and  trained  staff  and 
volunteer  hunting.  Since  axis  deer  may 
also  pose  a  threat  to  the  preserves, 
TNCH  is  a  member  of  the  Maui  Axis 
Deer  Group  (MADG)  and  staff  meet 
regularly  writh  other  MADG  members  to 
seek  solutions.  In  Waikamoi  Preserve, 
the  management  actions  also  include 
working  with  community  hunters  in 
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conjunction  with  the  East  Maui 
Watershed  Partnership  (EMWP).  In 
Kapunakea  Preserve,  a  system  of 
transects  extends  the  length  of  the 
preserve  to  monitor  resource  threats, 
including  imgulate  presence.  By 
monitoring  ungulate  activity  within  the 
preserve,  the  staff  is  able  to  assess  the 
success  of  the  hunting  program.  If 
increased  hunting  pressure  does  not 
reduce  feral  ungulate  activity  in  the 
preserves,  the  preserve  staff  work  with 
the  hunting  group  to  identify  and 
implement  alternative  methods  (TNCH 
1997,  1998). 

The  nonnative  plant  control  program 
within  both  preserves  focuses  on 
controlling  habitat-modifying  nonnative 
plants  (weeds)  in  intact  native 
communities  and  preventing  the 
introduction  of  additional  non-native 
plants.  Based  on  the  degree  of  threat  to 
native  ecosystems,  a  weed  priority  list 
has  been  compiled  for  the  preserves, 
and  control  and  monitoring  of  the 
highest  priority  species  are  ongoing. 
Weeds  are  controlled  manually, 
chemically,  or  through  a  combination  of 
both.  Preventive  measures  (prevention 
protocol)  are  required  by  all  who  enter 
the  preserves.  This  protocol  includes 
such  things  as  brushing  footgear  before 
entering  the  preserves  to  remove  seeds 
of  nonnative  plants.  Weeds  are 
monitored  along  transects  annually, 
weed  priority  maps  are  maintained,  staff 
participate  as  members  of  the 
Melastome  Action  Committee  and  the 
Maui  Invasive  Species  Committee 
(MISC),  and  cooperate  with  the  State 
Division  of  Conservation  and  Resources 
Enforcement  (DOCARE)  in  marijuana 
control,  as  needed. 

The  effects  of  nonnative  invertebrates 
and  small  mammals  on  native  Hawaiian 
ecosystems  are  poorly  understood. 
Initial  control  measures  such  as  anti- 
coagulant diphacinone  bait  stations  are 
being  used  to  control  rats  in  areas  of 
suspected  impact;  however,  valid 
conclusions  from  data  gathered  have  not 
been  drawn.  Adaptive  management  will 
be  applied  when  new  information 
becomes  available  (TNCH  1997,  1998). 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserves  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserves  to  document 
long-term  ecological  changes,  and  rare 
plant  species  are  monitored  to  assess 
population  status.  Cuttings  of 
endangered  plants  are  taken  to  the 
University  of  Hawaii's  tissue  culture  lab 
at  Lyon  Arboretum  for  propagation.  In 
addition,  the  preserve  staff  provides 
logistical  support  to  scientists  and 


others  who  are  conducting  research 
within  the  preserves. 

Kapunakea  Preserve  is  adjacent  to  two 
areas  that  are  also  managed  to  protect 
natiiral  resources:  Puu  Kukui  Watershed 
Management  Area  (WMA)  and  the 
Honokowai  section  of  the  West  Maui 
NAR.  TNCH  currently  acts  as  a 
consultant  to  Maui  Land  and  Pineapple 
Company,  managers  of  Puu  Kukui 
WMA,  and  has  a  Master  Cooperative 
Agreement  with  DOFAW.  These 
agreements  are  used  to  coordinate 
management  and  sharing  of  staff  and 
equipment,  and  expertise  to  maximize 
management  efficiency. 

Waikamoi  Preserve  is  adjacent  to 
three  other  large  areas  that  are  also 
managed  to  protect  natural  resources: 
Haleakala  National  Park,  Koolau  Forest 
Reserve,  and  the  State's  Hanawi  NAR. 
An  agreement  between  the  DLNR.  East 
Maui  Irrigation  Company,  Keola  Hana 
Maui  Inc.,  Haleakala  Ranch  Company. 
County  of  Maui.  TNCH.  and  Haleakala 
National  Park  was  signed  in  order  to 
implement  a  joint  management  plan 
(East  Maui  Watershed  Partnership  Plan) 
for  the  entire  East  Maui  Watershed. 
Management  efforts  at  Waikamoi 
complement  the  objectives  of  the  plan 
as  much  as  possible.  The  partnership 
agreement  is  being  used  to  coordinate 
management  and  sharing  of  staff  and 
equipment,  and  expertise  to  maximize 
management  efficiency  (TNCH  1998). 

Because  the  preserves  and  the 
continuing  management  plans  being 
implemented  for  these  plants  and  their 
habitats  within  the  preserves  provide  a 
conservation  benefit  to  the  species  and 
because  they  are  permanenUy  protected 
and  managed,  these  lands  are  not  in 
need  of  special  management  or 
protection.  Therefore,  we  have 
determined  that  the  private  lands  within 
Waikamoi  Preserve  and  Kapunakea 
Preserve  do  not  meet  the  definition  of 
critical  habitat  in  the  Act.  and  we  are 
not  designating  these  lands  as  critical 
habitat.  Should  the  status  of  any  of  these 
reserves  change,  for  example  by  non- 
renewal of  a  partnership  agreement  or 
termination  of  NAP  funding,  we  will 
reconsider  whether  it  then  meets  the 
definition  of  critical  habitat.  If  so,  we 
have  the  authority  to  propose  to  amend 
critical  habitat  to  include  such  area  at 
that  time  (50  CFR  424.12(g)). 

Maui  Land  and  Pineapple  Co.,  Ltd. 

Maui  Pineapple  Company's  Puu  Kukui 
WMA,  Located  in  The  West  Maui 
Mountains 

Lands  within  Maui  Land  and 
Pineapple  Co.'s  Puu  Kukui  Watershed 
Management  Area,  located  in  the  West 
Maui  Moimtains,  were  included  in 


proposed  critical  habitat  on  Maui.  Eight 
species  [Ctenitis  squamigera, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Cyanea  lobata,  Cyrtandra  munroi, 
Hesperomannia  arborescens, 
Phlegmariurus  mannii,  Platanthera 
holochila,  and  Sanicula  purpurea)  are 
reported  from  the  Puu  Kukui  WMA 
(GDSI  2000;  HINHP  Database  2000; 
Maui  Land  and  Pineapple  Co.,  Ltd. 
undated).  In  the  December  18,  2000, 
proposal  we  proposed  that  lands  within 
the  Puu  Kukui  WMA  were  adequately 
managed  for  the  conservation  of  the 
listed  species  that  occur  on  those  lands 
and  were  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  proposed  that 
these  lands  did  not  meet  the  definition 
of  critical  habitat  in  the  Act,  and  we  did 
not  propose  designation  of  these  lands 
as  critical  habitat.  However,  during  the 
comment  periods  on  the  December  18, 
2000,  proposal  we  received  information 
from  the  Watershed  Supervisor  that 
funding  for  the  conservation  and 
management  of  the  listed  plant  species 
on  lands  within  Puu  Kukui  WMA  was 
not  adequate  nor  assured.  However, 
during  the  comment  periods  for  the 
April  3,  2002,  proposal  we  received  yet 
more  information  from  the  Watershed 
Supervisor  that,  contrary  to  the  previous 
comments  submitted,  funding  for  Puu 
Kukui  WMA  was  indeed  secure.  In  his 
September  30,  2002,  letter  to  us  the  Puu 
Kukui  Watershed  Supervisor  stated  that 
since  1988  Maui  Land  and  Pineapple 
has  proactively  managed  Puu  Kukui 
Watershed  and  that  they  are  currently  in 
their  second,  six-year  contract  with  the 
State  of  Hawaii's  NAP  Program  to 
preserve  the  native  biodiversity  of  their 
conservation  lands.  They  are  also 
receiving  funding  from  the  Service  to 
survey  for  rare  plants  on  their  lands  and 
build  feral  ungulate  control  fences  for 
the  protection  of  listed  plants.  In  other 
words,  they  have  a  history  of  self- 
funding  and  conducting  proactive 
conservation  efforts  in  Puu  Kukui.  they 
are  enrolled  in  the  State's  NAP  Program 
and  they  receive  funding  from  the 
Service  to  support  their  conservation 
efforts.  Therefore,  we  have  determined 
that  the  private  land  within  Puu  Kukui 
WMA  does  not  meet  the  definition  of 
critical  habitat  in  the  Act  as  discussed 
below,  and  we  are  not  designating 
critical  habitat  on  this  land. 

At  just  over  3,483  ha  (8,600  ac),  the 
Puu  Kukui  WMA  is  the  largest  privately 
owned  preserve  in  the  State.  In  1993, 
the  Puu  Kukui  WMA  became  the  first 
private  landowner  participant  in  the 
NAP  program.  In  the  NAP  program.  Puu 
Kukui  WMA  staff  are  pursuing  four 
management  programs  stipulated  in 
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their  Long  Range  Management  Plan  with 
an  emphasis  on  reducing  nonnative 
species  that  immediately  threaten  the 
management  area  (Maui  Pineapple 
Company  1999). 

The  primary  management  goals 
within  Puu  Kukui  WMA  are  to  (1) 
eliminate  ungulate  activity  in  all  Puu 
Kukui  management  units;  (2)  reduce  the 
range  of  habitat-modifying  weeds  and 
prevent  introduction  of  nonnative 
plants;  (3)  reduce  the  negative  impacts 
of  non-native  invertebrates  and  small 
animals;  (4)  monitor  and  track  biological 
and  physical  resources  in  the  watershed 
in  order  to  improve  management 
imderstanding  of  the  watershed's 
resources;  and  (5)  prevent  the  extinction 
of  rare  species  within  the  watershed. 

Specific  management  actions  to 
address  feral  ungulates  include  the 
construction  of  fences  surrounding  10 
management  imits  and  removal  of 
ungulates  within  the  Puu  Kukui  WMA. 

"The  nonnative  plant  control  program 
within  Puu  Kukui  WMA  focuses  on 
habitat  modifying  weeds,  prioritizing 
them  according  to  the  degree  of  threat 
to  native  ecosystems,  and  preventing  the 
introduction  of  new  weeds.  The  weed 
control  program  includes  mapping  and 
monitoring  along  established  transects 
and  manual/mechanical  control. 
Biological  control  of  Clidemia  hirta  was 
tried  by  releasing  Antiblemma  acclinalis 
moth  larvae. 

Natural  resource  monitoring  and 
research  address  the  need  to  track 
biological  and  physical  resources  of  the 
Puu  Kukui  WMA  and  evaluate  changes 
to  these  resources  in  order  to  guide 
management  programs.  Vegetation  is 
monitored  through  permanent  photo 
points,  nonnative  species  are  monitored 
along  permanent  transects,  and  rare, 
endemic,  and  indigenous  species  are 
monitored.  Additionally,  logistical  and 
other  support  for  approved  research 
projects,  interagency  cooperative 
agreements,  and  remote  survey  trips 
within  the  watershed  is  provided. 

I'or  these  reasons,  Puu  Kukui  WMA 
meets  the  three  criteria  for  determining 
that  an  area  is  not  in  need  of  special 
management  as  discussed  above. 
Therefore,  we  have  determined  that  the 
private  land  within  Puu  Kukui  WMA 
does  not  meet  the  definition  of  critical 
habitat  in  the  Act.  and  we  are  not 
designating  this  land  as  critical  habitat. 
Should  the  status  of  this  reserve  change, 
for  example  by  non-renewal  of  a 
partnership  agreement  or  termination  of 
NAP  funding,  we  will  reconsider 
whether  it  then  meets  the  definition  of 
critical  habitat.  If  so,  we  have  the 
authority  to  propose  to  amend  critical 
habitat  to  include  such  area  at  that  time 
(50  CFR  424.12(g)). 


In  summary,  we  believe  that  the 
habitat  within  Waikamoi  and 
Kapunakea  Preserves,  Puu  Kukui  WMA, 
and  the  upper  area  (above  1.525  m 
(5,000  ft))  of  Hanawi  NAR.  are  being 
adequately  managed  for  the 
conservation  of  the  listed  species  that 
occur  within  these  areas  and  are  not  in    • 
need  of  special  management 
considerations  or  protection.  Therefore, 
we  have  detoinined  that  these  lands  do 
not  meet  the  definition  of  critical  habitat 
in  the  Act.  and  we  are  not  designating 
these  lands  as  critical  habitat. 

Analysis  of  Impacts  Under  Section 
4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  exclusion  outweigh 
the  benefits  of  specifying  such  areas  as 
critical  habitat.  We  cannot  exclude  such 
areas  from  critical  habitat  when 
exclusion  will  result  in  the  extinction  of 
the  species  concerned. 

Economic  Impacts 

Following  the  publication  of  the 
revised  proposed  critical  habitat 
designation  on  April  5,  2002,  a  draft 
economic  analysis  (DEA)  was  prepared 
to  estimate  the  potential  economic 
impact  of  the  proposed  designation  in 
accordance  with  the  Court's  decision  in 
the  N.M.  Cattlegrowers  Ass'n  v.  U.S. 
Fish  and  Wildljfe  Serv..  248  F.3d  1277 
(10th  Cir.  2001).  The  draft  analysis  was 
made  available  for  review  on  October  2. 
2002  (67  FR  61845).  We  accepted 
comments  on  the  draft  analysis  xmtil 
November  2.  2002. 

Oui  draft  economic  analysis  evaluated 
the  potential  direct  and  indirect 
economic  impacts  of  section  7 
associated  with  the  proposed  critical 
habitat  designation  for  the  61  plant 
species  from  the  islands  of  Maui  and 
Kahoolawe  over  the  next  ten  years. 
Direct  impacts  are  those  related  to 
consultations  under  section  7  of  the  Act. 
They  include  the  cost  of  completing  the 
section  7  considtation  process  and 
potential  project  modifications  resulting 
from  the  consultation.  Indirect  impacts 
are  secondary  costs  and  benefits  that 
could  occiu  coextensively  with  critical 
habitat  designation,  but  are  not 
necessarily  directiy  related  to  the  Act. 
Examples  of  indirect  impacts  include 
potential  effects  to  property  values, 
potential  effects  of  redistricting  of  land 
from  agricultural  or  lu-ban  to 


conservation,  and  social  welfare  benefits 
of  ecological  improvements. 

The  categories  of  potential  direct  and 
indirect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations 
including  incremental  consultations  and 
technical  assistance;  (2)  Modifications 
to  projects,  activities,  or  land  uses 
resulting  from  the  section  7  ' 
consultations;  (3)  Uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat  including 
potential  indirect  costs  resulting  from 
the  loss  of  hunting  opportunities  and 
the  interaction  of  State  and  local  laws; 
and  (4)  Potential  offsetting  beneficial 
impacts  associated  with  critical  habitat, 
including  educational  benefits.  The 
most  likely  economic  effects  of  critical 
habitat  designation  are  on  activities 
funded,  authorized,  or  carried  out  by  a 
Federal  agency  (i.e..  direct  costs). 

The  analysis  in  the  DEA  incorporates 
two  baselines:  one  which  addresses  the 
impact  of  critical  habitat  designation 
that  may  be  "attributable  co- 
extensively" to  the  listing  of  the  species 
and  one  which  addresses  the 
incremental  impact  of  the  critical 
habitat  designation  itself. 

This  Addendum  utilizes  one  baseline 
and  analyzes  the  impacts  of  critical 
habitat  designation  that  may  be 
attributable  co-extensively  to  the  listing 
of  the  species.  Because  of  the  potential 
uncertainty  about  the  benefits  and 
economic  costs  resulting  solely  from 
critical  habitat  designations,  the  Service 
believes  that  it  is  reasonable  to  estimate 
the  effects  of  the  designation  utilizing 
this  approach  to  avoid  understating 
potential  economic  impacts.  It  is 
important  to  note  that  the  inclusion  of 
impacts  attributable  co-extensively  to 
the  listing  does  not  convert  the 
economic  analysis  into  a  tool  to  be 
considered  in  the  context  of  a  listing 
decision. 

The  addendum  incorporates  public 
comments  on  the  draft  analysis  and 
makes  other  changes  in  the  draft.  These 
changes  were  primarily  the  result  of 
modifications  made  to  the  proposed 
critical  habitat  designation  based  on 
biological  information  received  during 
the  comment  periods.  In  addition,  we 
have  completed  an  amendment  to  the 
addendiun  in  which  we  have  examined 
the  potential  economic  impacts  of  a 
critical  habitat  designation  in  areas  that 
were  not  included  in  the  original 
proposal  because  we  believed  they  were 
areas  essential  to  the  conservation  of  the 
species  but  did  not  require  special 
management  considerations  or 
protection  and  thus  coidd  be  excluded 
from  designation  under  section  3(5)(a) 
of  the  Act. 
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Together,  the  draft  economic  analysis, 
the  addendum  and  the  addendum 
amendment  constitute  our  final 
economic  analysis.  The  draft  economic 
analysis  estimated  the  total  direct  cost 
of  the  designation  of  critical  habitat  on 
Maui  and  Kahoolawe  for  the  60  plant 
species  co-extensive  with  the  listing  to 
be  between  $418,700  and  $2,075,600 
over  10  years.  This  direct  cost  was 
revised  in  the  addendum  to  $241,700  to 
$1,441,200  over  10  years.  The  reduction 
of  $177,000  to  $634,400  from  the  costs 
estimated  in  the  draft  economic  analysis 
is  primarily  due  to  the  exclusion  of 
some  proposed  units  and  the  significant 
reduction  in  size  of  other  proposed 
units,  Using  a  seven  percent  discount 
rate  and  assuming  these  direct  costs  are 
distributed  evenly  over  the  10-year 
period,  the  annualized  direct  costs  range 
from  $24,170  to  $144,120  per  year. 

Certain  costs  identified  the  final 
economic  analysis  are  based  on  "worst- 
case"  scenarios  that,  while  possible,  do 
not  seem  likely  based  on  past 
consultation  bdstories  for  these  species. 
In  particular,  the  final  economic 
analysis  includes  an  evaluation  of 
potential  indirect  costs  associated  with 
the  designation  of  critical  habitat  for  60 
plant  species  on  Maui  and  Kahoolawe. 
These  reported  costs  are  speculative 
and,  in  general,  thought  to  have  a  low 
probability  of  occiurence.  In  addition, 
the  final  economic  analysis  discusses 
economic  benefits  in  qualitative  terms 
rather  than  providing  quantitative 
estimates  because  of  the  lack  of 
information  available  to  estimate  the 
economic  benefits  of  endangered 
species  preservation  and  ecosystem 
improvements. 

The  likely  direct  cost  impact  of 
designating  critical  habitat  on  Maui  and 
Kahoolawe  for  the  60  plant  species  is 
estimated  to  be  between  $24,170  to 
$144,120  per  year  over  the  next  10 
years.  This  estimate,  however,  includes 
areas  that  were  proposed  as  critical 
habitat,  but  have  been  excluded  under 
sections  3(5)(a)  and/ or  4(b)(2)  of  the  Act. 
Therefore,  the  direct  cost  of  designating 
critical  habitat  for  these  60  plant  species 
is  likely  to  be  somewhat  less  than  this 
amoimt. 

A  more  detailed  discussion  of  oiu* 
economic  analysis  is  contained  in  the 
draft  economic  analysis  and  the 
addendum.  Both  documents  are 
included  in  our  administrative  record 
and  are  available  for  inspection  at  the 
Pacific  Islands  Fish  and  Wildlife  Office 
[see  ADDRESSES  section). 

Other  Impacts 

As  described  in  the  "Analysis  of 
Managed  Lands  Under  Section  3(5)(A)" 
section  above,  based  on  our  evaluation 


of  the  adequacy  of  special  management 
and  protection  that  is  provided  in 
current  management  plans  involving 
Alectryon  macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  lobata, 
Cyanea  mceldowneyi,  Cyrtandra 
munroi,  Diplazium  molokaiense, 
Geranium  arboreum,  Geranium 
multiflorum,  Hesperomannia 
arborescens,  Melicope  balloui, 
Pblegmariurus  mannii,  Plantago 
princeps,  Platanthera  holochila,  Remya 
mauiensis,  and  Sanicula  purpurea  in 
accordance  with  section  3(5)(A)(i)  of  the 
Act,  we  have  not  included  TNCH's 
Waikamoi  and  Kapunakea  Preserves, 
Maui  Land  and  Pineapple's  Puu  Kukui 
WMA,  and  the  State's  upper  Hanawi 
NAR  lands,  in  this  final  designation  of 
critical  habitat.  However,  to  the  extent 
that  special  management  considerations 
and  protection  may  be  required  for  these 
areas,  and  they  therefore  meet  the 
definition  of  critical  habitat  according  to 
section  3(5)(A)(i),  they  are  properly 
excluded  from  designation  under 
section  4(b)(2)  of  the  Act,  based  on  the 
following  analysis. 

In  addition,  approximately  3,894  ha 
(9,622  ac)  within  five  proposed  critical 
habitat  imits  (Maui  units  H,  II,  12.  and 
14)  located  on  private  lands  owned  by 
Ulupalakua  and  Haleakala  Ranches  are 
excluded  from  designation  under 
section  4(b)(2)  because  the  benefits 
provided  by  these  two  landowners' 
voluntary  conservation  activities  within 
and  adjacent  to  these  units  outweigh  the 
benefits  provided  by  a  designation  of 
critical  habitat. 

The  Service  believes  that  designation 
of  critical  habitat  on  these  lands  would 
be  a  disincentive  to  those  that  have 
demonstrated  a  willingness  to  manage 
their  lands  in  a  manner  compatible  with 
the  conservation  of  listed  and  non-listed 
species  on  Maui  and  Kahoolawe. 
Designation,  therefore,  would  have  a 
strong  possibility  of  having  a 
detrimental  effect  on  the  recovery  of  the 
listed  species  on  these  lands.  The 
exclusion  of  these  lands  from  critical 
habitat,  on  the  other  hand,  will  help 
improve  and  maintain  our  positive 
relationship  with  the  landowners 
involved  and  it  will  also  provide 
incentives  to  other  landowners  on  Maui 
and  Kahoolawe  to  consider 
implementing  similar  voluntary 
conservation  activities,  conservation 
partnerships,  and  beneficial  natural 
resource  programe  on  their  lands. 

TNCH's  Waikamoi  and  Kapunakea 
Preserves  contain  occupied  habitat  for 


1 3  species  [Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bonamia  menziesii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  lobata,  Diplazium  molokaiense. 
Geranium  arboreum.  Geranium 
multiflorum,  Plantago  princeps, 
Platanthera  holochila,  and  Sanicula 
purpurea)  and  imoccupied  habitat  for 
three  species  [Melicope  balloui, 
Pblegmariurus  maimii,  and  Remya 
mauiensis).  The  State's  upper  Hanawi 
NAR  contains  occupied  habitat  for 
Clermontia  samuelii  and  Geranium 
multiflorum,  and  unoccupied  habitat  for 
Cyanea  mceldowneyi.  Eight  species 
[Ctenitis  squamigera,  Clermontia 
oblongifolia  ssp.  mauiensis,  Cyanea 
lobata,  Cyrtandra  munroi, 
Hesperomannia  arborescens, 
Pblegmariurus  mannii,  Platanthera 
holochila,  and  Sanicula  purpurea)  occur 
within  the  Maui  Land  and  Pineapple 
Company's  Puu  Kukui  WMA.  For  a 
more  detailed  description  of  the 
management  activities  conducted  on 
TNCH's  Waikamoi  and  Kapunakea 
Preserves,  the  State's  Hanawi  NAR  and 
Maui  Land  and  Pineapple's  Puu  Kukui 
WMA,  see  the  "Analysis  of  Managed 
Lands  Under  Section  3(5)(A)"  section. 

The  portion  of  proposed  unit  Maui  H 
on  Ulupalakua  Ranch  lands  is  occupied 
habitat  for  nine  species:  Alectryon 
macrococcus;  Bonamia  menziesii; 
Cenchrus  agrimonioides;  Flueggea 
neowawraea;  Geranium  arboreum; 
Lipochaeta  kamolensis;  Melicope 
adscendens;  Melicope  knudsenii;  and 
Melicope  mucronulata.  It  is  imoccupied 
habitat  for  three  species:  Clermontia 
lindseyana;  Colubrina  oppositifolia;  and 
Diellia  erecta. 

Ulupalakua  Ranch  is  involved  in 
several  important  voluntary 
conservation  agreements  and  is 
ciurently  carrying  out  some  of  these 
activities  for  the  conservation  of  these 
species.  For  example,  the  Partners  for 
Fish  and  Wildlife  Auwahi  and  Puu 
Makua  agreements  were  entered  into  in 
fiscal  year  1997  and  1998  with  the 
stated  purpose  of  protecting  and 
restoring  dryland  forest  including 
construction  of  exclosure  fences,  a 
greenhouse,  access  road,  and 
propagation  and  outplanting  of  native 
plants.  Preservation  of  these  areas 
conserves  critically  endangered  species 
of  plants  and  animals  in  one  of  Hawaii's 
most  degraded  ecosystem  types 
(lowland  dry  forest).  This  management 
strategy  is  consistent  with  recovery  of 
these  species.  The  Auwahi  agreement 
(Auwahi  I  Project)  is  between 
Ulupalakua  Ranch,  USGS-BRD,  and  the 
Service.  The  Service  provided  funding 
($64,388)  for  fence  materials,  plant 
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propagation  and  outplanting,  and  weed 
control,  Ulupalakua  Ranch  provided 
labor  and  materials  valued  at  $18,000, 
and  USGS-BRD  provided  materials  and 
technical  assistance  as  well  as  staff  and 
volunteer  labor.  In  the  4  ha  (10  ac) 
Auwahi  project  area,  Ulupalakua  Ranch 
has  built  the  exclosure  fence,  outplanted 
native  plants  grown  in  the  greenhouse 
including  Alectryon  macrococcus  var. 
auwahiensis  and  ianthoxylum 
hawaiiense,  removed  the  majority  of 
nonnative  alien  species  within  the 
fence,  and  removed  all  ungulates.  The 
Service  provided  $31,675  through  an 
agreement  with  Ulupalakua  Ranch  for 
restoration  work  at  Puu  Makua. 
Ulupalakua  Ranch  has  provided  in-kind 
labor  and  materials  valued  at  $37,055  to 
construct  a  fence  aroiuid  the  40-ha  (100- 
ac)  exclosure,  removal -of  ungulates, 
control  of  nonnative  plants  and  out- 
planting  of  native  plants.  The  first  two 
tasks  have  been  completed,  with  weed 
control  and  out-planting  ongoing. 

A  third  volimtary  partnership  project 
imdertaken  in  cooperation  with  die 
Ulupalakua  Ranch  is  the  Auwahi  II 
Dryforest  Restoration  Project.  The 
Service  provided  $76,500  (matched  by 
in-kind  services  valued  at  $52,000)  for 
this  8-ha  (20-ac)  restoration  effort 
adjacent  to  the  Auwahi  I  project.  This 
project  is  ongoing,  and  will  employ  the 
same  methods  used  at  Auwahi  I: 
construct  of  ungulate  exclosure  fence; 
remove  imgulates;  control  nonnative 
plants;  and  out-plant  native  species 
(including  listed  species). 

In  addition,  Ulupalakua  Ranch 
entered  a  partnership  with  Ducks 
Unlimited,  a  private  conservation 
organization,  and  the  Natural  Resources 
Conservation  Service's  (NRCS)  Wetland 
Reserve  Program  in  2000,  to  create 
wetland  complexes  suitable  for  two 
endangered  birds,  the  Hawaiian  Goose, 
nene  [Branta  sandvicensis)  and 
Hawaiian  duck,  koloa  [Anas  wyvilliana). 
NRCS  Wetland  Reserve  Program  (WRP) 
provided  $100,000  for  funding  and 
technical  support  to  develop  die 
wetland  complex,  Ducks  Unlimited 
provided  matching  funds  and  provided 
full  survey,  design,  construction 
management  and  completion  of  wetland 
development  practices,  and  Ulupalakua 
Ranch  provided  fencing,  equipment, 
labor  or  other  in-kind  services  as 
required  to  match  the  WRP  funds. 
Ducks  Unlimited  also  conducted 
waterfowl  monitoring  at  the  four  ponds 
for  one  full  year  after  pond  construction. 
In  2001,  a  14  ha  (35  ac)  area  was  fenced 
and  encompassed  four  constructed 
artificial  ponds  and  associated  upland 
habitat  at  a  1,585  m  (5,200  ft)  elevation 
site.  The  ponds  were  created  to  attract 
nene  and  koloa  pairs  to  forage  and  nest 


vdthin  the  protected  pond/wetland  area, 
which  totals  approximately  0.4  ha  (1  ac) 
of  surface  water,  with  1-2  m  (3-6  ft) 
depths  filled  and  maintained  by  natural 
hydrology  and  rainfall.  Nene  may 
naturally  disperse  to  Ulupalakua  Ranch 
from  Haleakala  National  Park  and  the 
few  koloa  now  present  on  Maui  may 
disperse  to  potential  higher  elevation 
habitat  at  the  ranch.  Normal  grazing  and 
management  of  pasture  lands 
throughout  Ulupalakua  Ranch  will  also 
provide  additional  foraging  areas  for 
nene. 

As  endangered  species  are  anticipated 
on  the  ranch,  Ulupalakua  Ranch  is 
developing  a  Safe  Harbor  Agreement 
with  the  Service  and  the  State  through 
the  Safe  Harbor  program.  The  Safe 
Harbor  program  encourages  proactive 
management  to  benefit  endangered  and 
threatened  species  on  non-Federal  lands 
by  providing  regulatory  assurances  to 
landowners  that  no  additional 
Endangered  Species  Act  restrictions  will 
be  imposed  on  future  land,  water,  or 
resource  use  for  enrolled  lands.  The 
intended  purpose  of  the  ranch's  Safe 
Harbor  Agreement  is  to  restore  and 
enhance  foraging  and  breeding  habitat 
for  two  endangered  Hawaiian 
waterbirds  at  Ulupalakua  Ranch  in  East 
Maui.  Under  this  Agreement, 
Ulupalakua  Ranch  will  create  a  fenced 
14-ha  (35-ac)  pond/wetland  area  and 
maintain  it  for  20  years.  If  endangered 
species  are  attracted  to  the  area, 
Ulupalakua  Ranch's  volimtary 
conservation  activities  will  contribute  to 
recovery  by  increasing  their 
reproduction,  survival,  and  distribution 
on  Maui. 

The  portion  of  proposed  units  Maui 
H,  II,  12,  and  I4  on  Haleakala  Ranch 
Company  lands  is  occupied  habitat  for 
seven  species:  Alectryon  macrococcus; 
Cyanea  mceldowneyi;  Diellia  erecta; 
Diplazium  molokaiense;  Geranium 
arboreum;  Melicope  balloui;  and 
Pblegmariurus  mannii.  It  is  unoccupied 
habitat  for  11  species:  Argyroxiphium 
sandwicense  ssp.  macrocephalum; 
Asplenium  fragile  var.  insulare; 
Clermontia  lindseyana;  Cyanea  glabra; 
Geranium  multiflorum;  Upochaeta 
kamolensis;  Neraudia  sericea; 
Phyllostegia  mannii;  Phyllostegia  mollis; 
Plantago  princeps;  and  Platanthera 
holochila. 

Haleakala  Ranch  Company  is 
involved  in  several  important  voluntary 
conservation  agreements  that  benefit  the 
species  included  in  the  proposed 
critical  habitat.  For  example,  in  the  mid- 
1980s,  Haleakala  Ranch  Company 
granted  TNCH  a  perpetual  conservation 
easement  that  included  over  19,000  ha 
(47,000  ac)  (Waikamoi  Preserve)  on 
Maui  in  order  to  protect  its  native  forest 


resources  and  watershed  from  damage 
caused  by  pigs  and  cattie.  Haleakala 
Ranch  Company  has  been  working  with 
the  Central  Maui  Soil  and  Water 
Conservation  District  to  address  soil  and 
resource  issues.  In  cooperation  with  the 
NRCS  Environmental  Quality  Incentives 
Program  (EQIP),  Haleakala  Ranch 
Company  has  implemented  a  weed 
control  program  that  has  been  on-going 
for  over  80  years.  Eight  years  ago,  the 
Haleakala  Ranch  Company  Directors 
created  and  filled  a  Land  Steward 
position  in  order  to  shepherd  the 
ranch's  conservation  efforts  and  update 
the  conservation  plans  for  all  Haleakala 
Ranch  Company  lands. 

In  addition,  the  Service's  Partners  for 
Fish  and  Wildlife  Puu  Pahu  agreement 
with  Haleakala  Ranch  Co.  and  NRCS 
within  proposed  unit  Maui  II  was 
entered  into  in  fiscal  year  2001  with  the 
stated  purpose  of  protecting  and 
restoring  native  subalpine  dry 
shrubland.  This  agreement  included 
construction  of  a  6.9  km  (4.3  mi) 
exclosure  fence  and  removal  of 
ungulates  within  the  area  in  order  to 
allow  the  already  semi-intact  native 
vegetation  to  regenerate.  Preservation  of 
this  area  conserves  critically  endangered 
species  of  plants  and  animals  in  one  of 
Hawaii's  most  restricted  ecosystem 
types  (subalpine  dry  shrubland).  This 
management  strategy  is  consistent  with 
the  recovery  of  these  species.  The 
Service  and  NRCS  provided  funding  for 
fencing  materials  ($91,418  from  the 
Service)  and  are  providing  technical 
assistance  on  the  conservation  of 
Geranium  arboreum  and  restoration  of 
the  subalpine  dry  shrubland.  Haleakala 
Ranch  Co.  is  building  the  fence  and 
removing  the  ungulates  (in-kind  cost- 
share  valued  at  $28,875).  This  work  is 
planned  for  completion  by  August  30, 
2003.  Haleakala  Ranch  Co.  has  also 
worked  with  DOFAW  for  the  past  2 
years  on  an  ungulate-free  reserve  for 
native  habitat  regeneration  in  the 
Waiopae  area.  Haleakala  Ranch  Co.  is 
fencing  the  area  to  improve  grazing 
management  from  the  forest  to  the 
shoreline.  These  actions  will  include 
riparian  protection  to  improve  habitat 
for  native  plants,  especially  Lipochaeta 
kamolensis  and  Alectryon  macrococcus, 
and  watershed  management. 

According  to  our  published  recovery 
plans,  recovery  of  the  species  addressed 
in  this  rule  will  require  self-sustaining 
populations  distributed  across  the 
landscape  of  sufficient  robustness  to 
withstand  periodic  threats  due  to 
natural  disaster  or  biological  threats 
(Service  1995a,  1995b,  1996a,  1996b, 
1997,  1998a,  1998b,  1999,  2001).  The 
highest  priority  recovery  tasks  include 
active  management  such  as  plant 
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propagation  and  reintroduction,  fire 
control,  nonnative  species  removal,  and 
ungulate  fencing.  Failiure  to  implement 
these  management  measures,  all  of 
which  require  voluntary  landowner 
support  and  participation,  virtually 
assures  the  extinction  of  these  species. 
Many  of  these  types  of  conservation 
actions  in  these  areas  of  Maui  are 
carried  out  as  part  of  TNCH's,  the 
State's,  ML&P's,  and  Ulupalakua  and 
Haleakala  Ranch's  participation  in 
landowner  incentive-based  programs, 
and  by  actions  taken  on  the  landowner's 
initiative,  as  well  as  by  actions  taken  on 
the  State's  prioritization  and  initiative, 
and  Ulupalakua  Ranch's  and  Haleakala 
Ranch's  participation  with  the  Service's 
Partners  for  Fish  and  Wildlife.  These 
activities,  which  are  described  in  more 
detail  above,  require  substantial 
volimtary  cooperation  by  each  entity 
and  other  coof)erating  landowners  and 
local  residents. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation,  hi  particular  we 
considered:  to  what  extent  a  critical 
habitat  designation  would  confer 
additional  regulatory  conservation 
benefits  on  these  species;  to  what  extent 
the  designation  would  provide  an 
educational  benefit  to  the  members  of 
the  public  that  would  lead  to  enhanced 
conservation;  and  whether  the  critical 
habitat  designation  would  have  a 
positive,  neutral,  or  negative  impact  on 
volimtary  conservation  efforts  on  each 
landowner's  lands  as  well  as  other  non- 
Federal  lands  on  Maui  that  could 
contribute  to  recovery. 

(1)  Benefits  of  Inclusion 

These  areas  contain  habitat  essential 
to  the  conservation  of  the  species  listed 
for  each  area  as  described  above.  The 
primary  direct  benefit  of  inclusion  of 
these  lands  as  critical  habitat  would 
result  fittm  the  requirement  imder 
section  7  of  the  Act  that  Federal 
agencies  consult  with  us  to  ensure  that 
any  proposed  Federal  actions  do  not 
destroy  or  adversely  modify  critical 
habitat. 

The  benefit  of  a  critical  habitat 
designation  would  ensure  that  any 
actions  authorized,  funded  or  carried 
out  by  a  Federal  agency  would  not 
likely  destroy  or  adversely  modify  any 
critical  habitat.  Without  critical  habitat, 
some  site-specific  projects  might  not 
trigger  consultation  requirements  under 
the  Act  in  areas  where  species  are  not 
currently  present;  in  contrast.  Federal 
actions  in  areas  occupied  by  listed 
species  would  still  require  consultation 
under  section  7  of  the  Act  to  determine 


if  the  action  is  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species. 

Much  of  the  area  on  TNCH's  lands  is 
already  occupied  habitat  for  13  of  the  16 
listed  species.  Therefore,  any  Federal 
activities  that  may  affect  these  areas  will 
likely  require  section  7  jeopardy 
consultation.  Historically,  we  have 
conducted  only  one  informal 
consultation  under  section  7  regarding 
Federal  actions  on  TNCH's  land  on 
Maui.  This  consultation  was  conducted 
with  the  U.S.  Department  of  Agriculture 
to  review  the  effect  of  feral  pig  removal 
on  listed  endangered  and  threatened 
species  within  Waikamoi  and 
Kapunakea  Preserves.  Thirteen  of  the  60 
species,  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  ftngile  var. 
insulare,  Bonamia  menziesii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  lobata,  Diplazium  molokaiense. 
Geranium  arboreum.  Geranium 
multiflomm,  Plantago  princeps, 
Platanthera  bolochUa,  and  Sanicula 
purpurea,  are  known  to  occur  writhin 
the  preserves. 

Much  of  the  area  on  State  lands  is 
already  occupied  habitat  for  two  of  the 
three  listed  species.  Therefore,  any 
Federal  activities  that  may  affect  these 
areas  will  likely  require  section  7 
jeopardy  consultation.  Historically,  we 
have  conducted  one  formal  consultation 
and  16  informal  consultations  imder 
section  7  on  the  islands  of  Maui  and 
Kahoolawe  for  one  or  more  of  the  60 
plant  species.  None  of  these 
consultations  involved  this  State  land. 

Much  of  the  area  in  the  ML&P's  Puu 
Kukui  WMA  is  already  occupied  by 
Ctenitis  squamigera,  Clermontia 
oblongifolia  ssp.  mauiensis,  Cyanea 
lobata,  Cyrtandrc  munroi, 
Hesperomannia  arborescens, 
Phlegmariurus  mannii,  Platanthera 
holochila,  and  Sanicula  purpurea. 
Therefore,  any  Federal  activities  that 
may  affect  these  areas  will  in  all 
likelihood  require  section  7  jeopardy 
consultation.  Historically,  we  have 
conducted  one  informal  consultation  for 
this  property.  It  addressed  the  beneficial 
effects  of  Federal  funding  for  ungulate 
exclusion  on  listed  endangered  and 
threatened  species  within  the  Puu 
Kukui  Partnership  Project  area. 

On  Maui,  historically  we  have 
conducted  only  one  formed  consultation 
and  16  informal  consultations  under 
section  7  for  any  of  the  plant  species 
found  on  Maui.  Of  these,  only  two 
informal  consultations  were  conducted 
on  Ulupalakua  Ranch.  These  were  intra- 
Service  consultations  on  the  effects  of 
fencing  and  outplanting  within  the  Puu 
Makua  Partnership  Project  area  and  the 


Auwahi  Partnership  Project  area  (see 
discussion  below). 

We  have  never  completed  a  section  7 
consultation  on  Haleakala  Ranch 
Company's  lands  (although  one  is  in  the 
process  of  being  completed  for  the  Puu 
Pahu  project  that  the  Service  is  funding 
in  part). 

As  a  result  of  the  low  level  of 
previous  Federal  activity  on  these  lands, 
and  after  considering  the  future  Federal 
activities  that  might  occur  on  these 
lands,  it  is  the  Service's  opinion  that 
there  is  likely  to  be  a  low  number  of 
future  Federal  activities  that  would 
adversely  affect  habitat  on  the  lands 
described  above.  Therefore,  we 
anticipate  little  additional  regulatory 
benefits  from  including  these  areas  in 
critical  habitat  beyond  what  is  already 
provided  by  the  existing  section  7  nexus 
for  habitat  areas  occupied  by  the  listed 
extant  species. 

Another  possible  benefit  of 
designating  critical  habitat  is  that  the 
designation  can  educate  the  public 
regarding  the  potential  conservation 
value  of  an  area,  which  may  contribute 
to  conservation  efforts  by  other  parties 
by  clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Information  about  the  species  for  which 
suitable  habitat  was  identified  on  these 
lands  on  Maui,  including  other  parties 
engaged  in  conservation  activities, 
could  have  a  positive  conservation 
benefit  for  the  species. 

While  we  believe  this  educational 
outcome  is  important  for  the 
conservation  of  these  species,  we 
believe  it  has  already  been  achieved 
through  the  existing  management, 
education,  and  public  outreach  efforts 
carried  out  by  land  owners  and  their 
conservation  partners.  The  Natiue 
Conservancy  of  Hawaii  has  a  well- 
developed  public  outreach 
infrastructiire  that  includes  magazines, 
newsletters,  and  well-publicized  public 
events  on  Maui  and  throughout  Hawaii. 
The  State  has  a  well-developed  public 
outreach  infrastructure  that  includes 
websites,  newsletters,  smd  well- 
publicized  public  events  on  Mam  and 
throughout  Hawaii.  ML&P  features  the 
Puu  Kukui  Watershed  preserve  on  its 
Web  site  {http://www.maui.net/ 
mauilnp/puukukui.html)  and  the  Puu 
Kukui  Watershed  department  staff  hold 
monthly  volimteer  weed  service  trips 
throughout  the  year.  An  aimual 
boardwalk  hike  ($1 ,500/person)  for  a 
dozen  people  is  held  in  August/ 
September  with  one  free  "prize"  slot 
reserved  for  the  student  winner  of  an 
environmental  essay  contest  from  Maui 
County  high  schools  (Randy  Bartlett, 
Watershed  Management  Supervisor, 
ML&P,  in  litt.,  2002).  Through  the 
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critical  habitat  designation  process,  the 
portion  of  unit  Maui  H  that  lies  within 
Ulupalakua  Ranch  and  the  portion  of 
units  Maui  H,  II,  12,  and  I4  that  lie 
within  Haleakala  Ranch  have  been 
identified  as  essential  to  the 
conservation  of  25  of  the  60  Maui  plant 
species  addressed  in  this  rule.  In 
addition,  the  existing  conservation 
activities  being  conducted  within 
proposed  unit  Maui  H  that  lies  within 
Ulupalakua  Ranch  and  the  portion  of 
proposed  units  Maui  H,  II,  12,  and  14 
that  lie  within  Haleakala  Ranch,  as  well 
as  other  portions  of  each  ranch,  by  the 
Service  and  other  Federal  agencies  (e.g., 
USD  A  NRCS),  the  State,  and  private 
organizations  (e.g.,  Ehicks  Unlimited) 
dranonstrate  that  the  public  is  already 
aware  of  the  importance  of  this  area  for 
the  conservation  of  the  species  located 
on  each  ranch.  These  examples  and 
other  media  extol  and  explain  the 
conservation  importance  of  these  lands 
and  their  conservation  value.  A  final 
designation  of  critical  habitat  would 
simply  affirm  what  is  already  widely 
accepted  by  Hawaii's  conservationists, 
public  agencies,  and  most  of  the  public 
concerning  the  conservation  value  of 
these  lands. 

In  sum,  we  believe  that  a  critical 
habitat  designation  for  listed  plants  on 
these  lands  on  Maui  would  provide  a 
relatively  low  level  of  additional 
regulatory  conservation  benefit  to  each 
of  the  plant  species  beyond  what  is 
already  provided  by  existing  section  7 
consultation  requirements  due  to  the 
physical  presence  of  the  listed  species. 
Any  regulatory  conservation  benefits 
would  accrue  through  the  benefit 
associated  with  additional  section  7 
consultation  associated  with  critical 
habitat.  Based  on  a  review  of  past 
consultations  and  consideration  of  the 
likely  future  activities  in  this  specific 
area,  there  is  little  Federal  activity 
expected  to  occiu'  on  this  land  that 
would  trigger  section  7  consultation. 
The  Service  also  believes  that  a  final 
critical  habitat  designation  provides 
little  additional  educational  benefits 
since  the  conservation  value  is  already 
well  known  by  the  landowner,  the  State, 
Federal  agencies,  private  organizations, 
and  the  public. 

(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  are  necessary  to  prevent  the 
extinction  and  promote  the  recovery  of 
these  listed  plant  species  on  Maui  emd 
other  Hawaiian  islands  (Shogren  et  al. 
1999,  Wilcove  and  Chen  1998,  Wilcove 
et  al.  1998).  Consideration  of  this 
concern  is  especially  importemt  in  areas 
where  species  have  been  extirpated  and 
their  recovery  requires  access  and 


permission  for  reintroduction  efforts 
(Bean  2002,  Wilcove  et  al.  1998).  For 
example,  three  of  the  16  species 
associated  with  Waikamoi  and 
Kapimakea  Preserve  are  extirpated  from 
TNCH  lands,  Cyanea  mceldownei 
associated  with  Hawaii  NAR  lands, 
three  of  the  12  species  associated  with 
proposed  imit  Maui  H  on  Ulupalakau 
Ranch,  and  11  of  the  18  species 
associated  with  proposed  units  Maui  H, 
II,  12,  and  14  on  Haleakala  Ranch 
Company  are  extirpated  from  these 
respective  lands,  and  repopulation  is 
likely  not  possible  without  human 
assistance  and  landowner  cooperation. 
Although  none  of  the  species  associated 
with  ML&P  lands  are  extirpated, 
augmentation  of  existing  populations 
and  establishment  of  new  populations 
are  also  likely  not  possible  without 
hiunanassistance  and  landovtmer 
cooperation. 

As  described  earlier,  TNCH,  the  State, 
and  ML&P  have  a  history  of  entering 
into  conservation  agreements  with 
various  Federal  and  State  agencies  and 
other  private  organizations  on  their 
Idnds.  The  Natiu'e  Conservancy's 
mission  is  to  preserve  the  plants, 
animals  and-natural  conununities  that 
represent  the  diversity  of  life  on  Earth 
by  protecting  the  lands  and  waters  they 
need  to  survive.  The  State's  NAR 
mission  is  to  preserve  and  protect 
representative  samples  of  the  Hawaiian 
biological  ecosystems  and  geological 
formations.  One  of  ML&P's  missions  is 
to  practice  prudent  stewardship  of  their 
land  and  water  resources  ensuring  the 
protection  of  crucial  water  resoiuces  for 
the  conununity,  as  well  as  the  rare  and 
endangered  species  of  plants  and 
animals. 

To  address  the  conservation  needs  of 
the  species  in  a  larger  area,  Ulupalakua 
Ranch  has  expanded  their  Partners  for 
Fish  and  Wildlife  projects  with  the 
Service,  in  cooperation  with  the  State 
NAR  program  for  conserving  additional 
areas,  which  include  the  following 
important  voluntary  actions  by 
Ulupalakua  Ranch:  (1)  Construction  of 
exclosure  fencing  around  a  portion  of 
Ulupalakua  Ranch  and  the  Kanaio  NAR 
(a  portion  of  proposed  Maui  unit  H) 
with  $50,000  provided  by  Service, 
matched  by  in-kind  services  (e.g.,  labor 
and  materials)  valued  at  550,000;  (2) 
Active  management  of  feral  ungulates 
that  are  negatively  impacting  listed 
plants  within  the  fenced  areas;  (3) 
Active  management  of  nonnative  grasses 
and  other  fire  hazards,  and  development 
of  fire  control  measures;  and  (4)  Nursery 
propagation  and  planting  of  native  flora, 
including  some  of  the  12  species,  within 
the  fenced  areas. 


Haleakala  Ranch  Company  informed 
the  Service  that  they  are  ciurently 
devising  management  plans  for 
conserving  resources,  which  include  the 
following  important  volimtary  actions 
by  Haleakala  Ranch  Company:  (1) 
Construction  of  a  9  ha  (22  ac)  exclosure 
fence  around  Keokea  Gulch  in  Kihei  to 
reduce  sedimentation  on  the  shoreline 
and  reef  and  to  reduce  the  fire  hazard 
in  the  area  by  using  R-1  reclaimed 
water  to  irrigate  a  riparian  buffer, 
construction  of  an  exclosure  fence  for  a 
dryland  lava  flow  in  the  Keokea  area.  In 
cooperation  with  DOFAW,  fence 
construction  of  an  exclosure  in  the 
Waiopae  area  for  habitat  protection  of 
native  forest  and  riparian  areas 
(proposed  units  H,  II,  12,  and  14);  (2) 
Control  of  feral  ungulates  that  are 
negatively  impacting  listed  plants 
within  the  fenced  areas;  (3)  Control  of 
nonnative  grasses  and  other  fire 
hazards,  and  development  of  fire  control 
measures;  and  (4)  Habitat  protection  for 
natural  regeneration  of  native  flora 
within  the  fenced  areas. 

The  Service  believes  that  each  of  the 
listed  species  within  these  areas  is 
benefitting  substantially  from  the 
landowner's  proactive  management 
actions.  Voluntary  management  actions 
include  a  reduction  in  imgulate 
browsing  emd  habitat  conversion,  a 
reduction  in  competition  with 
nonnative  weeds,  a  reduction  in  risk  of 
fire,  and  the  reintroduction  of  species 
currently  extirpated  from  various  areas, 
and  for  which  the  technical  ability  to 
propagate  these  species  currently  exists 
or  will  be  developed  in  the  near  future. 

The  conservation  benefits  of  critical 
habitat  are  primarily  regulatory  or 
prohibitive  in  nature.  But  on  Maui, 
simply  preventing  "harmful  activities" 
alone  will  not  slow  the  extinction  of 
listed  plant  species  (Bean  2002).  Where 
consistent  with  the  discretion  provided 
by  the  Act,  the  Service  believes  it  is 
necessary  to  implement  policies  that 
provide  positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  resources  and  that  remove  or 
reduce  disincentives  to  conservation 
(Wilcove  et  al.  1998).  Thus,  we  believe 
it  is  essential  for  the  recover}'  of  these 
species  to  build  on  continued 
conservation  activities  such  as  these 
with  a  proven  partner,  and  to  provide 
positive  incentives  for  other  private 
landowmers  on  Maui  who  might  be 
considering  implementing  voluntary 
conservation  activities  but  have 
concerns  about  incurring  incidental 
regulatory  or  economic  impacts. 

Approximately  80  percent  of 
imperiled  species  in  the  United  States 
occur  partly  or  solely  on  private  lands     . 
where  the  Service  has  little  management 
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authority  (Wilcove  et  al  1996).  In 
addition,  recovery  actions  involving  the 
reintroduction  of  listed  species  onto 
private  lands  require  the  voluntary 
cooperation  of  the  landowner  (Bean 
2002,  lames  2002,  Knight  1999,  Main  et 
al.  1999,  Norton  2000,  Shogren  et  al. 
1999,  Wilcove  et  al.  1998).  Therefore,  "a 
successful  recovery  program  is  highly 
dependent  on  developing  working 
partnerships  with  a  wide  variety  of 
entities,  and  the  voluntary  cooperation 
of  thousands  of  non-Federal  landowners 
and  others  is  essential  to  accomplishing 
recovery  for  listed  species'  (Grouse  et  al. 
2002).  Because  the  Federal  goveriunent 
manages  relatively  little  land  on  Maui, 
and  because  large  tracts  of  land  suitable 
for  conservation  of  threatened  and 
endangered  species  are  mostly  owned 
by  private  landowners,  successful 
recovery  of  listed  species  on  Maui  is 
especially  dependent  upon  working 
partnerships  and  the  voluntary 
cooperation  of  non-Federal  landowners. 

Therefore,  the  Service  believes  that 
excluding  these  lands  from  critical 
habitat  will  help  maintain  and  improve 
oiu  partnership  relationship  with  these 
landowners  by  recognizing  their 
positive  contribution  to  conservation  on 
Maui.  It  will  also  reduce  the  cost  and 
logistical  burden  of  unnecessary 
regulatory  oversight.  We  also  believe 
this  recognition  will  provide  other 
landowners  with  a  positive  incentive  to 
undertake  voluntary  conservation 
activities  on  their  lands,  especially 
where  there  is  no  regulatory 
requirement  to  implement  such  actions. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  the  following  areas  as  critical 
habitat  for  the  Maui  plant  species 
concerned  that  occur  on  these  lands  as 
described  above:  TNCH's  Maui 
preserves,  the  State's  Hawaii  NAR, 
ML&P's  Kukui  WMA,  the  Ulupalakua 
Ranch  portion  of  proposed  unit  Maui  H, 
and  the  Haleakala  Ranch  portion  of 
proposed  units  Maui  H,  U,  12,  and  14. 

Tnis  conclusion  is  based  on  the 
following  factors: 

(i)  TNCH's  mission  is  to  preserve  the 
plants,  animals  and  natural 
communities  that  represent  the  diversity 
of  life  on  Earth  by  protecting  the  lands 
and  waters  they  need  to  survive. 
Therefore,  all  of  their  preserve  lands  are 
currently  being  managed  on  a  voluntary 
basis  in  cooperation  with  the  Service. 
State,  and  other  private  organizations  to 
achieve  important  conservation  goals.  In 
the  past,  TNCH  has  cooperated  with 


Federal  and  State  agencies,  and  private 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits. 

The  State's  NAR  mission  is  to 
preserve  and  protect  representative 
samples  of  the  Hawaiian  biological 
ecosystems  and  geological  formations. 
Therefore,  the  Hanawi  NAR  lands  are 
currently  being  managed  on  a  proactive 
basis  in  cooperation  with  the  Service, 
the  National  Park,  and  private 
organizations  to  achieve  important 
conservation  goals.  In  the  past,  the  State 
has  cooperated  with  Federal  agencies, 
and  private  organizations  to  implement 
proactive  conservation  activities  on 
their  lands  that  have  resulted  in  tangible 
conservation  benefits. 

One  of  ML&P's  missions  is  to  practice 
prudent  stewardship  of  their  land  and 
water  resources  ensuring  the  protection 
of  crucial  water  resources  for  the 
community,  as  well  as  the  rare  and 
endangered"  species  of  plants  and 
animals.  Therefore,  all  of  their  Puu 
Kukui  WMA  lands  are  currently  being 
managed  on  a  voluntary  basis  in 
cooperation  with  the  Service,  State,  and 
other  private  organizations  tP  achieve 
important  conservation  goals.  In  the 
past,  ML&P  has  cooperated  with  Federal 
and  State  agencies,  and  private 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits. 

A  substantial  amount  of  the 
Ulupalakua  Ranch  portion  of  proposed 
unit  Maui  H  are  currently  being 
managed  by  the  landowner  on  a 
voluntary  basis  in  cooperation  with  us, 
the  State  of  Hawaii,  and  USGS-BRD  to 
achieve  important  conservation  goals.  In 
the  past,  Ulupalakua  Ranch  has 
cooperated  with  us,  the  State,  and  other 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits. 

A  substantial  amount  of  the  Haleakala 
Ranch  Co.  portion  of  proposed  units  H, 
II,  12,  and  I4  is  currently  being  managed 
by  the  landowner  on  a  voluntary  basis 
in  cooperation  with  us,  the  State  of 
Hawaii,  USGS-BRD,  and  TNCH  to 
achieve  important  conservation  goals.  In 
the  past,  Haleakala  Ranch  has 
cooperated  with  us.  the  State,  and  other 
organizations  to  implement  voluntary 
conservation  activities  on  their  lands 
that  have  resulted  in  tangible 
conservation  benefits. 

(ii)  Simple  regulation  of  "harmful 
activities"  is  not  sufficient  to  conserve 
these  species.  Landowner  cooperation 
and  support  is  required  to  prevent  the 
extinction  and  promote  the  recovery  of 


all  of  the  listed  species  on  Maui  due  to 
the  need  to  implement  proactive 
conservation  actions  such  as  imgulate 
management,  weed  control,  fire 
suppression,  plant  propagation,  smd 
outplantine. 

The  need  for  TNCH's  cooperation  is 
especially  acute  because  3  of  the  16 
reported  species  are  not  currently  found 
on  the  "preserves.  Future  conservation 
efforts,  such  as  translocation  of  these 
three  plant  species  on  to  these  lands  and 
expansion  of  the  extant  species,  will 
require  the  cooperation  of  TNCH  and 
other  non-Federal  landowners  on  Maui. 
Exclusion  of  TNCH  lands  from  this 
critical  habitat  designation  will  help  the 
Service  maintain  and  improve  this 
partnership  by  formally  recognizing  the 
positive  contributions  of  TNCH  to  plant 
recovery,  and  by  streamlining  or 
reducing  redundant  regulatory 
oversight. 

The  need  for  the  State's  cooperation  is 
also  especially  acute  because  the  upper 
Hanawi  NAR  is  unoccupied  by  Cyanea 
mceldowneyi.  Future  conservation 
efforts,  such  as  translocation  of  this 
plant  species  back  into  unoccupied 
habitat  on  this  land  and  expansion  of 
the  extant  species,  will  require  the 
cooperation  of  the  State  and  other  non- 
Federal  landowners  on  Maui.  Exclusion 
of  the  State's  Hanawi  NAR  lands  from 
this  critical  habitat  designation  will 
help  the  Service  maintain  and  improve 
this  partnership  by  formally  recognizing 
the  positive  contributions  of  the  State 
NAR  to  plant  recovery,  and  by 
streamlining  or  reducing  unnecessary 
regulatory  oversight. 

The  need  for  ML&P's  cooperation  is 
necessary  because  future  conservation 
efforts,  such  as  expansion  of  the  extant 
species,  will  require  the  cooperation  of 
ML&P  and  other  non-Federal 
landowners  on  Maui.  Exclusion  of 
ML&P  lands  from  this  critical  habitat 
designation  will  help  the  Service 
maintain  and  improve  this  partnership 
by  formally  recognizing  the  positive 
contributions  of  ML&P  to  plant 
recovery,  and  by  streamlining  or 
reducing  unnecessary  regulatory 
oversight. 

The  need  for  Ulupalakua  Ranch's 
cooperation  is  important  because  the 
proposed  unit  Maui  H  is  unoccupied  by 
3  of  the  12  species.  Future  conservation 
efforts,  such  as  translocation  of  these 
three  plant  species  back  into 
unoccupied  habitat  on  these  lands,  will 
require  the  cooperation  of  Ulupalakua 
Ranch. 

The  need  for  Haleakala  Ranch  Co.'s 
cooperation  is  especially  acute  because 
the  proposed  units  Maui  H,  II,  12.  and 
14  are  unoccupied  by  11  of  the  18 
species.  FutiuB  conservation  efforts, 
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such  as  reintroduction  of  these  11  plant 
species  back  into  unoccupied  habitat  on 
these  lands,  will  require  die  cooperation 
of  Haleakala  Ranch  Co. 

(iii)  The  Service  believes  the 
additional  regulatory  and  educational 
benefits  of  including  these  lands  as 
critical  habitat  are  relatively  small.  The 
current  partnership  agreements  between 
TNCH  and  many  organizations,  the 
State  and  many  organizations.  ML&P 
and  many  organizations,  and  current 
agreements  between  the  Service  and 
Ulupalakua  Ranch  and  Haleakala  Ranch 
already  provide  significant  conservation 
and  educational  benefits. 

The  designation  of  critical  habitat  can 
serve  to  educate  the  general  public  as 
well  as  conservation  organizations 
regarding  the  potential  conservation 
value  of  an  area,  but  this  goal  is  already 
being  accomplished  through  the 
identification  of  this  area  in  the 
management  plans  described  above  and 
through  public  outreach  efforts. 
Likewise,  there  will  be  little  additional 
Federal  regulatory  benefit  to  the  species 
because  (a)  there  is  a  low  likelihood  that 
these  proposed  critical  habitat  units  will 
be  negatively  affected  to  any  significant 
degree  by  Federal  activities  requiring 
section  7  consultation,  and  (b)  on  land 
owned  by  TNCH,  the  State.  Ulupalakua 
and  Haleakala  Ranches,  and  ML&P 
much  of  the  areas  are  already  occupied 
by  listed  species  and  a  section  7  nexus 
already  exists.  The  Service  is  imable  to 
identify  any  other  potential  benefits 
associated  with  critical  habitat  for  these 
proposed  units. 

(iv)  It  is  documented  that  publicly 
and  privately  owned  lands  and  lands 
owned  by  conservation  organizations 
such  as  these,  alone,  are  too  small  and 
poorly  distributed  to  provide  for  the 
conservation  of  most  listed  species 
(Bean  2002,  Grouse  et  al.  2002). 
Excluding  these  lands  from  critical 
habitat  may,  by  way  of  example,  provide 
positive  social,  legal,  and  economic 
incentives  to  other  non-Federal 
landowners  on  Maui  who  own  lands 
that  could  contribute  to  listed  species 
recovery  if  voluntary  conservation 
measiues  on  these  lands  are 
implemented  (Norton  2000,  Main  et  al. 
1999.  Shogren  et  al.  1999,  Wilcove  and 
Chen  1998).  As  resources  allow,  the 
Service  would  be  willing  to  consider 
future  revisions  or  amendments  to  this 
final  critical  habitat  rule  if  landowners 
affected  by  this  rule  develop 
conservation  programs  or  partnerships 
[e.g..  Habitat  Conservation  Plans.  Safe 
Harbor  Agreements,  conservation 
agreements,  etc.)  on  thefr  lands  that 
outweigh  the  regulatory  and  educational 
benefits  of  a  critical  habitat  designation. 


As  described  above,  the  overall 
benefits  to  these  species  of  a  critical 
habitat  designation  for  these  areas  are 
relatively  small.  In  contrast,  we  believe 
that  this  exclusion  will  enhance  our 
existing  partnership  with  each 
landovkmer  and  it  will  set  a  positive 
example  and  provide  positive  incentives 
to  other  non-Federal  landowners  who 
may  be  considering  implementing 
voluntary  conservation  activities  on 
their  lands.  There  is  a  higher  likelihood 
of  beneficial  conservation  activities 
occurring  in  these  and  other  areas  of 
Maui  wifliout  designated  critical  habitat 
than  there  would  be  with  designated 
critical  habitat  in  these  areas.  In 
conclusion,  we  find  that  the  designation 
of  critical  habitat  on  the  TNCH  Maui 
preserves,  the  State's  Hawaii  upper 
Hanawi  NAR,  ML&P's  Kukui  WMA,  the 
Ulupalakua  Ranch  portion  of  proposed 
unit  Maui  H,  and  the  Haleakala  Ranch 
portion  of  proposed  units  Maui  H,  II,  12. 
and  I4  would  most  likely  have  a 
negative  effect  on  the  recovery  and 
conservation  of  the  Maui  plant  species 
concerned.  Therefore,  the  Service's 
conclusion  is  that  the  net  benefits  of 
excluding  these  areas  from  critical 
habitat  outweigh  the  benefits  of 
including  these  areas. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  the  TNCH  preserve  lands 
might  result  in  the  extinction  of  any  of 
the  16  reported  species,  the  Service  first 
considered  the  impacts  to  the  five 
species  endemic  to  Maui 
[Argyroxiphium  $andwicense  ssp. 
Tnacrocephalum,  Geranium  arboreum. 
Geranium  multiflorum,  Melicope 
balloui,  and  Remya  mauiensis). 

For  both  the  five  endemic  and  the  11 
"multi-island"  species,  it  is  the 
Service's  conclusion  that  the  TNCH's 
nussion  and  management  plans  will 
provide  as  much  or  more  net 
conservation  benefits  as  would  be 
provided  if  these  preserves  were 
designated  as  critical  habitat.  These 
management  plans,  which  are  described 
above,  will  provide  tangible  proactive 
conservation  benefits  that  will  reduce 
the  likelihood  of  extinction  for  the  listed 
plants  in  these  areas  of  Maui  and 
increase  their  likelihood  of  recovery. 
Extinction  for  any  of  these  species  as  a 
consequence  of  this  exclusion  is 
unlikely  because  there  are  no  known 
threats  in  these  preserves  due  to  any 
cvuxent  or  reasonably  anticipated 
Federal  actions  that  might  be  regulated 
imder  section  7  of  the  Act.  The  DEA 
indicates  that  there  may  be  future 
programmatic  consultations.  These 
management  actions  were  designed  to 


protect  and  provide  for  the  conservation 
of  these  species  and  will  not  create  any 
threats  or  risks  of  extinction  to  these 
species.  Fiulher,  these  areas  are  afready 
occupied  by  13  of  the  16  species  and 
thereby  benefit  from  the  section  7 
protections  of  the  Act,  should  such  an 
imlikely  Federal  threat  actually 
materialize.  The  exclusion  of  these 
preserves  will  not  increase  the  risk  of 
extinction  to  any  of  these  species,  and 
it  may  increase  the  likelihood  that  these 
species  will  recover  by  encouraging 
other  Icindowners  to  implement 
voluntary  conservation  activities  as 
TNCH  has  done. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  Maui  for  all 
five  of  the  endemic  species  (9 — 
Argyroxiphium  sandwicense  ssp. 
macrocephalum — a,  Maui  9 — Geranium 
arboreum — a,  Maui  14 — Geranium 
arboreum — ^b,  Maui  15 — Geranium 
arboreum — c,  Maui  8 — Geranium 
multiflorum — a,  Maui  9 — Geranium 
multiflorum — b,  Maui  9 — Geranium 
multiflorum — c.  Maui  8 — Melicope 
balloui — a.  Maui  9 — Melicope  balloui — 
b,  Maui  17 — Remya  mauiensis — a,  Maui 
17 — Remya  mauiensis — ^b,  Maui  17 — 
Remya  mauiensis — c,  and  Maui  18 — 
Remya  mauiensis — d).  and  critical 
habitat  has  been  designated  elsewhere 
on  Maui,  and  proposed  or  designated  on 
other  islands  for  the  remaining  11  multi- 
island  species  consistent  with  the 
guidance  in  recovery  plans.  These  other 
designations  identify  conservation  areas 
for  the  maintenance  and  expansion  of 
the  existing  populations  and  are 
sufficient  to  prevent  extinction  of  the 
species  concerned. 

In  considering  whether  or  not 
exclusion  of  the  State's  upper  Hanawi 
NAR  might  result  in  the  extinction  of 
Clermontia  samuelii,  Cyanea 
mceldowneyi,  and  Geranium 
multiflorum  the  Service  considered 
potential  impacts.  For  all  three  endemic 
species,  it  is  the  Service's  conclusion 
that  the  State's  NAR  mission  and 
management  provide  a  significant 
conservation  benefit.  The  management 
will  provide  tangible  proactive 
conservation  benefits  that  will  reduce 
the  likelihood  of  extinction  for  the  listed 
plants  in  this  area  of  Maui  and  increase 
their  likelihood  of  recovery.  Extinction 
for  any  of  these  species  as  a 
consequence  of  this  exclusion  is 
xmlikely  because  there  are  no  known 
threats  in  the  NAR  due  to  any  current 
or  reasonably  anticipated  Federal 
actions  that  might  be  regulated  under 
section  7  of  the  Act.  Further,  this  area 
is  already  occupied  by  two  of  the  three 
species  and  thereby  benefits  from  the 
section  7  protections  of  the  Act,  should 
such  an  unlikely  Federal  threat  actually 
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materialize.  The  exclusion  of  this  NAR 
will  not  increase  the  risk  of  extinction 
to  any  of  these  species,  and  it  may 
increase  the  likelihood  these  species 
will  recover  by  encouraging  other 
landowners  to  implement  voluntary 
conservation  activities  as  the  State  has 
done. 

In  addition,  critical  habitat  is  being 
designated  on  another  area  of  Maui  for 
all  three  endemic  species  (Maui  9 — 
Clermontia  samuelii — a,  Maui  8 — 
Cyanea  mceldowneyi — a,  Maui  8 — 
Geranium  multiflorum — a,  Maui  9 — 
Geranium  multiflorum — b,  and  Maui 
9 — Geranium  multiflorum — c).  These 
other  designations  identify  conservation 
areas  for  the  maintenance  and 
expansion  of  the  existing  populations. 

In  considering  whether  or  not 
exclusion  of  the  Puu  Kukui  WMA  might 
result  in  the  extinction  of  any  of  the 
eight  species,  the  Service  first 
considered  the  impacts  to  the  Maui 
endemic,  Hesperomannia  arborescens. 

For  both  the  endemic  Hesperomannia 
arborescens  and  the  seven  "multi- 
island"  species,  it  is  the  Service's 
conclusion  that  ML&P's  mission  and 
management  programs  will  provide  as 
much  or  more  net  conservation  benefits 
as  would  be  provided  if  this  area  was 
designated  as  critical  habitat.  These 
management  programs,  which  are 
described  above,  will  provide  tangible 
proactive  conservation  benefits  that  will 
reduce  the  likelihood  of  extinction  for 
the  listed  plants  in  these  areas  of  Maui 
and  increase  their  likelihood  of 
recovery.  Extinction  for  any  of  these 
species  as  a  consequence  of  this 
exclusion  is  unlikely  because  there  are 
no  known  threats  in  Puu  Kukui  WMA 
due  to  any  ciurent  or  reasonably 
anticipated  Federal  actions  that  might 
be  regulated  imder  section  7  of  the  Act. 
Further,  this  area  is  already  occupied  by 
all  of  the  eight  species  and  thereby 
benefit  ft-om  the  section  7  protections  of 
the  Act,  should  such  an  unlikely 
Federal  threat  actually  materialize.  The 
exclusion  of  Puu  Kukui  WMA  will  not 
increase  the  risk  of  extinction  to  any  of 
these  species,  and  it  may  increase  the 
likelihood  these  species  will  recover  by 
encouraging  other  landowners  to 
implement  voluntary  conservation 
activities  as  ML&P  has  done. 

In  addition,  critical  habitat  has  been 
designated  elsewhere  on  Maui,  and 
proposed  or  designated  on  other  islands 
for  the  remaining  seven  multi-island 
species  consistent  with  the  guidance  in 
recovery  plans.  These  other 
designations  identify  conservation  areas 
for  the  maintenance  and  expansion  of 
the  existing  populations. 

In  considering  whether  or  not 
exclusion  of  Ulupalakua  Ranch's 


proposed  unit  Maui  H  might  result  in 
the  extinction  of  any  of  the  12  species, 
the  Service  first  considered  the  impacts 
to  the  three  species  endemic  to  Maui 
[Geranium  arboreum,  Lipochaeta 
kamolensis,  and  Melicope  adscendens), 
and  second  to  the  nine  species  known 
fi'om  Maui  and  one  or  more  other 
Hawaiian  islands. 

For  both  the  three  endemic  and  the 
nine  "multi-island"  species,  it  is  the 
Service's  conclusion  that  the 
partnership  agreements  developed  by 
Ulupalakua  Ranch  and  the  Service  will 
provide  more  net  conservation  benefits 
than  would  be  provided  by  designating 
the  portion  of  proposed  unit  Maui  H  as 
critical  habitat.  These  agreements, 
which  are  described  above,  will  provide 
tangible  proactive  conservation  benefits 
that  will  reduce  the  likelihood  of 
extinction  for  the  listed  plants  in  Uiis 
area  of  Maui  and  increase  their 
likelihood  of  recovery.  Extinction  for 
any  of  these  species  as  a  consequence  of 
this  exclusion  is  unlikely  because  there 
are  no  known  threats  in  this  portion  of 
proposed  imit  Maui  H  due  to  any 
current  or  reasonably  anticipated 
Federal  actions  that  might  be  regulated 
under  section  7  of  the  Act. 
Implementation  of  the  partnership 
agreements  between  the  landowner  and 
the  Service  and  the  exclusion  of  the 
portion  of  proposed  unit  Maui  H  have 
the  highest  likelihood  of  preventing 
extinction  of  these  12  species,  especially 
the  species  endemic  to  the  island  of 
Maui. 

In  addition,  critical  habitat  is  being 
designated  on  another  area  of  Maui  for 
all  three  of  the  endemic  species  (Maui 
9 — Geranium  arboreum — a,  Maui  9 — 
Lipochaeta  kamolensis — a,  and  Maui 
13 — Melicope  adscendens — a).  These 
other  designations  identify  conservation 
areas  for  the  maintenance  and 
expansion  of  the  existing  popidations. 

In  considering  whether  or  not 
exclusion  of  Haleakala  Ranch 
Company's  portions  of  proposed  units 
Maui  H,  II,  12,  and  I4  might  result  in  the 
extinction  of  any  of  the  18  species,  the 
Service  first  considered  the  impacts  to 
the  six  species  endemic  to  Maui 
[Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Cyanea  mceldowneyi, 
Geranium  arboreum,  Geranium 
multiflorum,  Lipochaeta  kamolensis, 
and  Melicope  balloui),  and  second  to  the 
12  species  known  ft-om  Maui  and  one  or 
more  other  Hawaiian  islands. 

For  both  the  six  endemic  and  the  12 
"multi-island"  species,  it  is  the 
Service's  conclusion  that  the 
partnership  agreements  developed  by 
Haleakala  Ranch  jmd  the  Service  will 
provide  more  net  conservation  benefits 
than  would  be  provided  by  designati'ng 


the  portion  of  proposed  units  H,  II,  12, 
and  14  as  critical  habitat.  These 
agreements,  which  are  described  above, 
will  provide  tangible  proactive 
conservation  benefits  that  will  reduce 
the  likelihood  of  extinction  for  the  listed 
plants  in  this  area  of  Maui  and  increase 
their  likelihood  of  recovery.  Extinction 
for  any  of  these  species  as  a 
consequence  of  this  exclusion  is 
unlikely  because  there  are  no  known 
threats  in  these  portions  of  proposed 
units  Maui  H,  II,  12,  and  I4  due  to  any 
current  or  reasonably  anticipated 
Federal  actions  that  might  be  regulated 
under  section  7  of  the  Act. 
Implementation  of  the  partnership 
agreements  between  the  landowner  and 
the  Service,  and  the  exclusion  of  the 
portion  of  proposed  units  Maui  H,  II,  12, 
and  14,  have  the  highest  likelihood  of 
preventing  extinction  of  these  18 
species,  especially  the  species  endemic 
to  the  island  of  Maui. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  Maui  for  all 
six  of  the  endemic  species  (Maui  9 — 
Argyroxiphium  sandwicense  ssp. 
macrocephalum — a,  Maui  8 — Cyanea 
mceldowneyi — a,  Maui  9 — Geranium 
arboreum — a,  Maui  14 — Geranium 
arboreum — ^b,  Maui  14 — Geranium 
arboreum — c,  Maui  8 — Geranium 
multiflorum — a,  Maui  8 — Geranium 
multiflorum — b,  Maui  9 — Geranium 
multiflorum — c,  Maui  9 — Lipochaeta 
kamolensis — a,  Maui  8 — Melicope 
balloui — a,  and  Maui  8 — Melicope 
balloui — b),  and  critical  habitat  has  been 
designated  elsewhere  on  Maui,  and 
proposed  or  designated  on  other  islands 
for  the  remaining  12  midti-island 
species  consistent  with  the  guidance  in 
the  recovery  plans  for  these  species. 
These  other  designations  identify 
conservation  areas  for  the  maintenance 
and  expansion  of  the  existing 
populations. 

In  addition,  §  195D-4  (Hawaii  Revised 
Statutes,  Endangered  species  and 
threatened  species)  stipulates  that 
species  determined  to  be  endangered  or 
threatened  under  the  Federal  ESA  shall 
be  deemed  endangered  or  threatened 
under  the  state  law.  It  is  unlawful  under 
the  state  law,  with  some  exceptions,  to 
"take"  such  species,  or  to  possess,  sell, 
carry  or  transport  them.  For  plants,  take 
is  defined  in  the  State  statute  as  to  "cut, 
collect,  uproot,  destroy,  injure,  or 
possess".  The  statutory  protections  for 
these  plants  provide  additional 
assurances  that  exclusion  of  these  areas 
from  critical  habitat  will  not  result  in 
extinction  of  the  species  in  question. 

In  sum,  the  above  analysis  concludes 
that  an  exclusion  of  these  areas  fi-om 
final  critical  habitat  on  Maui  will  have 
a  net  beneficial  impact  with  little  risk  of 
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negative  impacts.  Therefore  the 
exclusion  of  these  lands  will  not  cause 
extinction  and  should  in  fact  improve 
the  chance  of  recovery  for  Alectryon 
macrococcus,  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Cenchrus 
agrimonioides,  Clermontia  lindseyana, 
Clermontia  oblongifolia  ssp.  mauiensis. 
Clermontia  samuelii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  glabra,  Cyanea  lobata,  Cyanea 
mceldowneyi,  Cyrtandra  munroi,  Diellia 
erecta,  Diplazium  molokaiense, 
Flueggea  neowawraea.  Geranium 
arboreum.  Geranium  multiflorum, 
Hesperomannia  arborescens, 
Lipochaeta  kamolensis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucronulata, 
Neraudia  sericea,  Phlegmariurus 
mannii,  Phyllostegia  mannii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platanthera  holochila,  Remya 
mauiensis,  and  Sanicula  purpurea. 

Taxonomic  Changes 

At  the  time  we  listed  Clermontia 
peleana,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata,  Delissea 
undulata,  Mariscus  pennatiformis, 
Phyllostegia  parvi flora,  and  Phyllostegia 
mollis,  we  followed  the  taxonomic 
treatments  in  Wagner  et  al.  (1990),  the 
widely  used  and  accepted  Manual  of  the 
Flowering  Plants  of  Hawaii.  For 
Phlegmariurus  mannii,  we  used  the 
"Revised  Checklist  of  Hawaiian 
Pteridophytes"  (Wagner  and  Wagner 
1994).  Subsequent  to  the  final  listing, 
we  became  aware  of  new  taxonomic 
treatments  of  these  species.  Also,  in  the 
recently  published  Hawaii's  Ferns  and 
Fern  Allies  (Plamer  2003),  the  family 
name  for  Ctenitis  squamigera  has 
changed  (from  Aspleniaceae  to 
Dryopteridaceae).  Due  to  the  court- 
ordered  deadlines,  we  are  required  to 
publish  this  final  rule  to  designate 
critical  habitat  on  Maui  and  Kahoolawe 
before  we  can  prepare  and  publish  a 
notice  of  taxonomic  changes  for  these 
nine  species.  We  plan  to  publish  a 
taxonomic  change  notice  for  these  nine 
species  after  we  have  published  the 
final  critical  habitat  designations  on 
Maui  and  Kahoolawe. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (0MB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 


affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  wdll  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  It  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  formally  reviewed  this 
final  critical  habitat  designation. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
conunent  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Based  on  the  information  in  oiu: 
economic  analysis  (draft  economic 
analysis,  supplement,  and  addendum), 
we  are  certifying  that  the  critical  habitat 
designation  for  60  Maui  and  Kahoolawe 
plant  species  will  not  have  a  significant 
effect  on  a  substantial  niunber  of  small 
entities  because  a  substantial  number  of 
small  entities  are  not  affected  by  the 
designation. 

SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  economic  impact." 
ConsequenUy,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  this  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
"significant  economic  impact."  Federal 
coiuls  and  Congress  have  indicated  that 
an  RFA/SBREFA  analysis  should  be 
limited  to  all  impacts  to  entities  directly 
subject  to  the  requirements  of  the 


regulation  (See  Mid-Tex  Electric  Co-Op, 
Inc.  V.  F.E.R.C.  and  America  Trucking 
Associations,  Inc.  v.  EPA.).  As  such, 
entities  indirectly  impacted  by  the  plant 
listings  and  critical  habitat  and. 
therefore,  not  direcUy  regulated  by  the 
listing  or  critical  habitat  designation  are 
not  considered  in  this  section  of  the 
analysis. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  such  as 
school  boards  and  city  and  town  . 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Refer  to  the  draft  economic 
analysis  for  a  further  discussion  of  the 
definition  of  small  entities. 

The  RFA/SBREFA  defines  "small 
governmental  jiuisdiction"  as  the 
government  of  a  city,  county,  town, 
school  district  vdth  a  population  of  less 
than  50,000.  By  this  definition,  Federal 
government  agencies  are  not  small 
business  iinder  SB  A  guidelines,  and 
State  agencies  are  not  considered  smcdl 
governments  under  the  RFA.  The 
Count)'  of  Maui  is  also  not  a  small 
governmental  jurisdiction  because  its 
population  was  approximately  128,240 
in  2000. 

SBREFA  further  defines  "small 
organization"  as  any  not-for-profit 
enterprise  that  is  independenUy  owned 
and  operated  and  is  not  dominant  in  its 
field.  The  East  Maui  Watershed 
Partnership  and  the  West  Maui 
Watershed  Partnership  are  not 
independenUy  owned  but  are  public- 
private  partnerships  between  Federal 
agencies.  State  agencies,  private 
landowners,  and  community 
organizations  that  are  dominant  in 
setting  policy  for  watershed  protection. 
While  the  definition  of  "small 
organization"  leaves  some  room  for 
interpretation,  based  on  the  above 
factors,  the  economic  analysis  does  not 
consider  either  partnership  to  be  a 
"small  organization."  Our  draft 
economic  analysis  further  identified  one 
other  organization  that  may  be  affected 
by  the  critical  habitat  designation  on 
Maui,  although,  to  this  point,  we  have 
never  consulted  with  them  directiy  or 
indirecUy,  as  Hawaii  Television 
Broadcasters  Association  (HTBA).  The 
HTBA  is  a  Hawaii  nonprofit  corporation 
that  represents  the  common  interests  of 
Hawaii's  television  broadcasters,  each  of 
which  has  annual  revenues  in  excess  of 
$750,000.  As  the  entity  representing  all 
the  local  broadcast  stations,  HTBA 
appears  to  be  dominant  in  its  field  and 
therefore  does  not  appear  to  meet 
SBREFA's  definition  of  a  "small 
organization." 
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The  RFA/SBREFA  requires  that 
agencies  use  the  SBA's  deiinition  of 
"small  business,"  which  is  codified  at 
13  CFR  121.201.  The  draft  economic 
analysis  identified  the  following  small 
businesses.  Zond  Pond,  a  company 
formed  to  develop  wind  projects  in 
Hawaii  that  have  not  yet  been 
constructed,  and  several  livestock 
operations.  Zond  Pond  currently  has  no 
sales  by  which  to  evaluate  whether  it 
meets  the  definition  of  a  small  business. 
However,  oiu"  DEA  concluded,  based  on 
a  public  declaration  fi'om  Zond  Pond 
that  it  is  not  a  small  business  and  the 
projected  scale  of  its  windfarm  projects, 
that  Zond  Pond  does  not  qualify  as  a 
"small  business"  imder  SBA's  small 
business  definitions.  In  2000,  there  were 
1 70  cattle  livestock  operations  in  Maui 
County.  The  combined  cattle  sales  of  all 
of  these  operations  in  2000  was  about 
$3.2  millions  (Statistics  of  Hawaii 
Agricidtiu'e,  2000).  Since  this  implies 
average  annual  catUes  sales  per  business 
of  $19,000,  it  is  likely  that  all  of  almost 
all  of  the  Maui  County  cattle  operations 
meet  the  definition  of  a  small  business 
(annual  sales  less  thant  $750,000). 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  niunber  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.)  in 
this  particular  area/market  affected  by 
the  regulation.  We  apply  the 
"substantial  number"  test  individually 
to  each  industry  to  determine  if 
certification  is  appropriate.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement.  Some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement,  and  so  will  not  be 
affected  by  critical  habitat  designation. 

The  primary  projects  and  activities 
that  might  be  affected  by  the  designation 
and  could  affect  small  entities  include 
ranching  operations  in  Maui  County. 
The  economic  analysis  predicts  that 
between  zero  and  two  section  7 
consultations  will  be  conducted  over 
the  next  10  years  on  ranches  in  Maui 
County.  The  economic  analysis 
estimates  that  these  consultations  may 
affect  one  to  four  businesses  out  of  1 70 
(1  to  two  percent)  of  the  small 
businesses  in  the  cattle  industry  in  Maui 
Coimty.  (This  is  an  overestimate  of  the 
number  of  businesses  potentially 
affected  because  it  is  based  on  more 
consultations  occurring  than  is 
currently  estimated.) 

The  entire  island  of  Kahoolawe  is 
imder  State  ownership  and  within  the 
State  Conservation  District.  The  current 


and  projected  land  uses  on  Kahoolawe 
are  land  restoration  and  ordnance 
removal  (Decision  Analysts  Hawaii 
(DAHI)  2001).  For  these  reasons,  the 
draft  economic  analysis  concluded  that 
the  proposed  rule  would  not  affect  a 
substantial  number  of  small  entities  on 
the  island  of  Kahoolawe.  Based  on  the 
above  analysis,  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  will  not  result  from  the 
proposed  critical  habitat  designation  on 
Maui  and  Kahoolawe. 

This  conclusion  are  supported  by  the 
history  of  consultations  on  Maui.  Since 
these  60  plant  species  were  listed 
(between  1991  and  1999),  on  the  island 
of  Maui  we  have  conducted  only  one 
formal  consultation  and  16  informal 
consultations,  in  addition  to 
consiUtations  on  Federal  grants  to  State 
wildlife  programs,  which  do  not  affect 
small  entities.  Three  informal 
consultations  were  conducted  with  the 
U.S.  Air  Force,  for  the  Maui  Space 
Surveillance  Site,  who  requested  we 
review  their  final  draft  "Environmental 
Assessment.  "Integrated  Natural 
Resources  Management  Plan  for  the 
Maui  Space  Surveillance  Complex,"  and 
the  effects  of  the  construction  of  the 
surveillance  site  on  listed  and  proposed 
endangered  and  threatened  species. 
Three  informal  consultations  were 
conducted  with  Haleakala  National 
Park,  regarding  a  collecting  permit  for 
two  of  the  60  species.  Geranium 
arboreum  and  Geranium  multiflorum, 
and  we  reviewed  the  "Environmental 
Assessment  for  Replacement  of  the 
Summit  Comfort  Station  and  Utilities 
Systems'  and  a  park  highway 
resurfacing  project.  One  informal 
consultation  was  conducted  with  the 
Service's  Ecological  Services  Program 
for  the  effects  of  fencing  and  replanting 
on  listed  endangered  and  threatened 
species  within  the  Auwahi  Partnership 
Project  area.  One  informal  consultation 
was  conducted  with  the  Service's 
Ecological  Services  Program  for  the 
effects  of  fencing  and  hunting  on  listed 
endangered  and  threatened  species 
within  the  Kahikinui  Partnership 
Project  area.  One  informal  consultation 
was  conducted  with  the  Service's 
Ecological  Services  Program,  for  the 
effects  of  fencing  and  outplanting  on 
listed  endangered  and  threatened 
species  within  the  Puu  Makua 
Partnership  Project  area.  One  informal 
consultation  was  conducted  with  the 
Service  for  the  effects  of  ungulate 
exclusion  on  listed  endangered  and 
threatened  species  within  the  Puu 
Kukui  Partnership  Project  area.  One 
informal  consultation  was  conducted 
with  the  Department  of  Defense  for 


review  of  the  effects  of  the  Kanaio 
National  Guard  Training  Area  on  listed 
endangered  and  threatened  species  and 
review  of  "Natural  Resources 
Management  Plan:  Kanaio  Guard 
Training  Area."  Two  informal 
consultations  were  conducted  with  the 
Department  of  Transportation  for  review 
of  the  effects  of  the  proposed  Kihei- 
Upcountry  Highway  on  listed 
endangered  and  threatened  species.  One 
informal  consultations  was  conducted 
with  the  U.S.  Department  of  Agriculture 
for  review  of  the  effect  of  feral  pig 
removal  on  listed  endangered  and 
threatened  species  within  Waikamoi 
and  Kapunakea  Preserves.  One  informal 
consultation  was  conducted  with  the 
Service's  Ecological  Services  Program 
for  the  effects  of  fencing  and  replanting 
listed  endangered  and  threatened 
species  within  the  Puu  O  Kali 
restoration  area.  One  informal 
consultation  was  conducted  with  NRCS 
for  the  effects  of  ranching  operations  on 
listed  endangered  and  threatened 
species  within  38  acres  of  private  land. 
One  formal  consultation  was  conducted 
with  the  Federal  Aviation 
Administration  (FAA)  for  the  review  of 
the  "Final  Environmental  Impact 
Statement,  Kahului  Airport 
Improvements." 

None  of  these  consultations  affected 
or  concerned  small  entities.  In  all  16 
informal  consultations,  we  concurred 
with  each  agency's  determination  that 
the  project,  as  proposed,  was  not  likely 
to  adversely  affect  listed  species.  For  the 
formal  consultation,  we  determined  that 
the  airport  improvement  project,  which 
included  a  mandatory  state-of-the-art 
alien  species  interdiction  facility,  was 
not  likely  to  jeopardize  listed  species 
nor  adversely  affect  designated  critical 
habitat  for  Gouania  hillebrandii  on  the 
island  of  Maui.  In  addition,  only  the 
FAA's  proposed  airport  improvement 
project  is  ongoing.  The  FAA  is  not  a 
small  entity.  Therefore,  the  requirement 
to  reinitiate  consultation  for  ongoing 
projects  will  not  affect  a  substantial 
number  of  small  entities  on  Maui. 

There  has  been  one  informal 
consultation  on  the  island  of 
Kahoolawe.  The  consultation  was 
conducted  on  behalf  of  the  Department 
of  the  Navy  for  the  effects  of  ordnance 
cleanup  on  listed  endangered  and 
threatened  species.  The  Department  of 
the  Navy  is  not  a  small  entity;  therefore 
this  consultation  did  not  affect  or 
concern  small  entities.  In  this  case,  we 
conciured  with  the  agency's 
determination  that  the  project  as 
proposed  was  not  likely  to  adversely 
affect  listed  species.  Although  this 
project  is  ongoing,  it  does  not  affect  nor 
concern  small  entities,  so  the 
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requirement  to  reinitiate  consultation 
for  ongoing  projects  will  not  affect  a 
substantial  nimiber  of  small  entities  on 
Kahoolawe. 

In  addition,  on  Maui,  nearly  all  of  the 
land  within  the  critical  habitat  imits  is 
unsuitable  for  development,  land  uses, 
and  activities.  This  is  diie  to  their 
remote  locations,  lack  of  access,  and 
nigged  terrain.  Approximately  86 
percent  of  this  land,  and  all  of  the  land 
on  Kahoolawe,  is  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities,  and  approximately 
14  percent  of  this  land  is  within  the 
State  Agricultural  District. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — including 
those  that,  in  their  initial  proposed 
form,  woiUd  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7 — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

For  these  reasons,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense,  Dubautia 
plantaginea  ssp.  humilis,  Flueggea 
neowawraea,  Geranium  arboreum, 
Geranium  multiflorum,  Gouania 
vitifolia,  Hedyotis  coriacea,  Hedyotis 
mannii,  Hesperomannia  arbuscula, 
Hibiscus  brackenridgei,  Ischaemum 
byrone,  Isodendrion  pyrifolium, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis,  Lysimachia  lydgatei, 
Mariscus  pennatiformis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucronulata, 
Melicope  ovalis,  Neraudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera 
holochila,  Pteris  lidgatei,  Remya 


mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis, 
Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.),  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  draft  economic  analysis,  the  final 
addendum  and  the  supplement  to  the 
economic  analysis.  Based  on  the  effects 
identified  in  these  documents,  we 
believe  that  this  rule  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more  per  year,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consiuners,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Refer  to  the  final 
addendiun  to  the  economic  analysis  for 
a  discussion  of  the  effects  of  this 
determination. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effectis  when 
undertaking  certain  acrtions.  According 
to  OMB,  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  we  do  not  expect  to 
significanUy  affect  energy  production 
supply  and  distribution  facilities 
because  no  significant  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  that  designation  of 
critical  habitat  for  the  60  species  on 
Maui  and  Kahoolawe  will  affect  future 
energy  production.  Therefore,  this 
action  is  not  a  significant  energy  action, 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 


(a)  This  rule  will  not  "significantiy  or 
uniquely"  affect  small  governments.  A 
small  Govenmient  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State  or  local 
govenmients  or  the  private  sector  of 
$100  million  or  greater  in  any  year,  that 
is,  it  is  not  a  "significant  regidatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Govenmient  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  60  species  from  Maui  and 
Kahoolawe  in  a  takings  implications 
assessment.  The  takiiigs  implications 
assessment  concludes  that  this  final  rule 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
This  rule  imposes  no  regulator)' 
requirements  unless  an  agency  is 
seeking  Federal  funding  or 
authorization,  so  it  does  not  have 
Federal  implications.  In  addition,  this 
rule  will  not  have  substantial  direct 
compliance  costs  because  many  of  the 
planned  projects  that  could  affect 
critical  habitat  have  no  Federal 
involvement. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined 
and  the  primary  constituent  elements  of 
the  habitat  necessarj'  to  the  survival  of 
the  species  are  specifically  identified. 
While  this  definition  and  identification 
does  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 
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Gvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interiors's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
60  plant  species  from  Maui  and 
Kahoolawe. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  0MB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/ or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
environment. 

Govemment-to-Govemment 
Relationship  with  Tribes  ' 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 


with  Native  American  Tribal 
Govenmients"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  60  plant  species.  Therefore, 
designation  of  critical  habitat  for  these 
60  species  does  not  involve  any  Tribal 
lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  from  the  Pacific  Islands  Fish 
and  Wildlife  Office  [see  ADDRESSES 
section). 

Authors 

The  primary  authors  of  this  final  mle 
are  staff  of  the  Pacific  Islands  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.12(h),  the  List  of 
Endangered  and  Threatened  Plants,  as 
set  forth  below: 

■  a.  Under  the  table's  heading 
FLOWERING  PLANTS,  by  revising  the 
entries  for  Alectryon  macrococcus, 


Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Bidens  micmntha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides.  Centaurium  sebaeoides. 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Cyanea  copelandii  ssp.  haleakalaensis, 
Cyanea  glabra,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Cyanea  lobata,  Cyanea 
mceldowneyi,  Cyrtandra  munroi, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea.  Geranium 
arboreum,  Gemnium  multiflorum, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  mannii,  Hesperomannia 
arbuscula,  Hibiscus  brackenridgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Kanaloa  kahoolawensis, 
Lipochaeta  kamolensis,  Lysimachia 
lydgatei,  Mariscus  pennatiformis, 
Melicope  adscendens,  Melicope  balloui, 
Melicope  knudsenii,  Melicope 
mucronulata,  Melicope  ovalis,  Neraudia 
sericea,  Nototrichium  humile, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila,  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis, 
Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  to  read  as  follows:  and 
■  b.  Under  the  table's  heading  FERNS 
AND  ALLIES,  by  revising  the  entries  for 
Asplenium  fragile  var.  insulare,  Ctenitis 
squamigera,  Diellia  erecta,  Diplazium 
molokaiense,  and  Pteris  lidgatei;  by 
removing  the  entry  for  Huperzia 
{=Phlegmariurus,  =Lycopodium)  mannii; 
and  by  adding  an  entry  for 
Phlegmariurus  (=Lycopodum, 
=Huperzia)  maniui  to  read  as  follows. 

§  1 7.1 2    Endangered  and  ttireatened  plants. 

***** 

(h)*  *   * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical  habitat 


Special 
rules 


Flowering  Plants 

*  •  •  •  . 

Alectryon  macrococcus Mahoe  U.S.A.  (HI) Saplndaceae  

•  .  . 

Argyroxiphium    sarxlwicense    ssp.  Ahinahina  U.S.A.  (HI)  Asteraceae  

macrocephalum. 

*  •  •  •  . 

Biderts  micrantha  ssp.  kalealaha  Kookoolau  U.S.A.  (HI) Asteraceae  

*  •  •  •  . 

Bona/Ttia  menaesu _ None U.S.A.  (HI) Convolvulaceae 

*  •  •  .  . 

Brighamia  rockii Pua  ala U.SA  (HI) Campanulaceae 

*  •  •  .  . 

Cenchrus  agrimoniokies  Kamanomano U.S.A.  (HI) Poaceae  


E 

T 

E 

E 
E 
E 


467       17.99(a)(1),  (c)  and 
(e)(1). 

*  • 

467        17.99(e)(1) 


467       17.96(b)  and 
17.99(e)(1). 

•  * 

559       17.99(a)(1)  and  (e)(1) 

480       17.99(c)  and  (e)(1)  

592        17.99(e)(1) 


NA 

NA 

NA 

NA 
NA 
NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical  habitat 


Special 
rules 


(eSandbur,  agrimony) 
C  mtaurium  sebaeoides 


clermontia  lirKJseyana  . 


Awiwi  U.S.A.  (HI) 


Gentianaceae 


Chrmontia  oblongifolia  ssp. 
mauiensis 


Clermontia  samuelii 

Colubrina  oppositifolia 


cyanea  copelandii  ssp. 
haleakalaensis 

C/anea  glabra 


Oha  wai 
Oha  wal 

Oha  wai 
Kauila  ... 
Haha 


cyanea  grimesiana  ssp. 
grimesiana 

Cyenea  tiamatiflora  ssp. 
hamatiftora 


Cyanea  lobata 

Cyanea  mceldovmeyi 

I 
dyrtandra  munroi  

dubautia  plantaginea  ssp.  humilis 

Fkteggea  neowawraea 


Haha 
Haha 

Haha 


Haha 

Haha 

Haiwale 

Naenae  

Mehamehame 


deranium  artxireum Hawaiian  red-flowered 

geranium. 

Caranium  multiflorum Nohoanu 

*  « 

Couania  vitifoiia None .-. 

Hadyotis  coriacea Kioele  

h  adyotis  mannii Pilo  

hxperomannia  arbuscula  None 

Hibiscus  brackenridgei Mao  hau  hele  

*  • 

Ischaemum  byrone Hilo  ischaemum 


fc  adendrion  pyrifolium  .'. Wahine  noho  kula 


Kpnaloa  kahoolawensis  Kobe  malama  malama 

o  kanaloa. 


Lipochaeta  kamolensis Nehe  .. 

Lysimachia  lydgatei None  .. 

Mariscus  pennatiformis None  .. 

tAalicope  adscendens  Alani  .. 

hAelicope  balloui  Alani  .. 

Melicope  knudsenii Alani  .. 

Melicope  mucronulata Alani  .. 

Melicope  ovalis Alani  .. 

Neraudia  sericea None  .. 

*  * 

hatotrichium  humile  Kului  .. 

'  *  • 

Peucedanum  sandwicense  Makou  . 


U.S.A.  (HI)  , 
USA.  (HI) 

U.S.A.  (HI) 
U.S.A.  (HI) 
U.SA.  (HI) 

USA.  (HI) 
U.S.A.  (HI) 


Campanulaceae' 
Campanulaceae 

Campanulaceae 

Rhamnaceae 

Campanulaceae 

• 

Campanulaceae 

Campanulaceae 


U.S.A.  (HI) Campanulaceae 


U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 
U.S.A.  (HI) 


Campanulaceae 
Campanulaceae 
Gesneriaceae  .... 

Asteraceae  

Euphorbiaceae  .. 


U.S.A.  (HI) Geraniaceae 


USA.  (HI)  . 

U.S.A.  (HI)  . 

U.SA.  (HI)  . 

U.S.A.  (HI)  . 

U.S.A.  (Hl>  . 

USA.  (HI)  . 

USA.  (HI)  . 

U.S.A.  (HI)  . 
U.S.A.  (HI)  . 

U.S.A.  (HI)  . 
U.S.A.  (HI)  . 
U.S.A.  (HI)  . 
USA.  (HI)  . 
U.S.A.  (HI)  . 
U.S.A.  (HI)  . 
U.S.A.  (HI)  . 
U.SA.  (HI)  . 
U.S.A.  (HI)  . 
U.S.A.  (HI)  . 
U.S.A.  (HI)  . 


Geraniaceae  . 
Rhamnaceae 
Rubiaceae  .... 
Rubiaceae  .... 
Asteraceae  ... 
Malvaceae  .... 
Poaceae  


Violaceae 

Fabaceae  

« 

Asteraceae 

Primulaceae  

Cyperaceae 

Rutaceae  

Rutaceae 

* 

Rutaceae 

* 

Rutaceae  

Rutaceae  

Urticaceae  

* 

Amaranthaceae 
Apiaceae  


Pftyltostegia  mannii None U.S.A.  (HI) Lamiaceae 


E 
E 

E 
E 
E 

E 
E 


E 
E 
E 
E 
E 
E 
E 

E 
E 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
T 


448 

532 
467 

666 
532 
666 

666 
592 

AAA 

467 
467 
467 

AAA 

559 

465 

467 
541 
467 
480 
448 
559 
532 

532 

666 

467 
467 
559 
565 

565 
530 
467 
565 
559 
448 
530 

480 


7.99(a)(1).  (c)  and 
(e)(1). 


7.99(e)(1) 
7.99(e)(1) 


7.99(e)(1) 

7.99(e)(1) 

7.99(e)(1) 

7  99(e)(1) 

7.99(c)  and  (e)(1) 


7  99(e)(1) 

7.99(e)(1) 
7.99(e)(1) 
7.99(e)(1) 
7.99(e)(1) 


7.99(a)(1),  (c).  and 
.(e)(1). 


7.99(e)(1) 


7.99(e)(1) 

7.99(e)(1) 

• 

7.99(e)(1) ._. 

7.99(e)(1) 

7.99(e)(1) 

7.99(c)  and  (e)(1)  .. 

7.99(a)(1),  (c),  and 
(e)(1). 

7.99(c)  and  (e)(1)  .. 

7.99(e)(2) 


7.99(e)(1) 

7.99(e)(1) 

7.99(a)(1)  dnd  (e)(1) 
7.99(e)(1) 

• 

7.99(e)(1) 

• 

7.99(a)(1)  and  (e)(1) 

7.99(c)  and  (e)(1)  

7.99(e)(1) 

7.99(c)  and  (e)(1)  

7.99(e)(1) 


7.99(a)(1),  (c),  and 
(e)(1).      _      , 

7.99(c)  and  (e)(1)  .. 


NA 

NA 
NA 

NA 
NA 
NA 

NA 
NA 

NA 

NA 
NA 
NA 
NA 
NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical  habitat 


Phyllostegia  mollis None 

Plantago  phnceps  Laukahi  kuahiwi 

•  * 

Platanthera  holochila None 

Remya  mauiensis Maui  remya  

Sanicula  purpurea None 

Schiedea  haleakalensis  None 

Sesbania  tomentosa  Ohai 


Spermolepis  hawaiiensis None 


Tetramolopium  capillare Pamakani 

Tetramolopium  remyi  None 


Vigna  o-wahuensis _ None 

Zanthoxylum  hawaiiense Ae  .... 


FERNS  AND  ALLIES 
Asplenium  fragile  vat  insulare None 

Ctenitis  squamigera  Pauoa 


Diellia  erecta  Asplenium-leaved 

diellia. 

Diplazium  molokaiense  None 


Phlegmariurus  Wawaeiole 

{=Lycopodium,=Huperzia)  mannii. 


U.S.A.  (HI) Lamlaceae E 

U.S.A.  (HI)  Plantaginaceae E 


U.S.A.  (HI) Orchidaceae  

•  a 

U.S.A.  (HI) Asteraceae  

U.S.A.  (HI) Aplaceae  

U.S.A.  (HI) Caryophyliaceae 

U.S.A.  (HI) Fabaceaet  


U.S.A.  (HI) Apiaceae  .. 

USA.  (HI) Asteraceae 

U.S.A.  (HI) Asteraceae 


U.S.A.  (HI)  

U.S.A.  (HI)  


Fatiaceae 
Rutaceae  . 


U.S.A.  (HI)  Aspleniaceae 

U.S.A.  (HI)  Aspleniaceae 

U.S.A.  (HI) Aspleniaceae 

U.S.A.  (HI) Aspleniaceae 


U.S.A.  (HI) Lycopodlaceae 


Ptehs  lidgatei None U.S.A.  (HI)  Adiantaceae 


E 
E 
E 
E 
E 


E 
E 


Special 
rules 


448        17.99(e)(1) NA 

•  * 

559       17.99(a)(1),  (c),  and  NA 

(e)(1). 

592  17.99(a)(1)  and  (e)(1)  NA 

413  17.99(e)(1) NA 

592  17.99(e)(1) NA 

467  17.99(e)(1) NA 

559       17.99(a)(1),  (c),  and  NA 

(e)(1). 

*  * 

559       17,99(a)(1),  (c),and  NA 

(e)(1). 

•  * 

555        17.99(e)(1) NA 

*  * 

435        17.96(b)  and  NA 

17.99(e)(1). 

559       17.99(e)(1) NA 

532       17.99(a)(1),  (c),  and  NA 

(e)(1). 

553        f7.99(e)(1) NA 

553       17.99(a)(1),  (c),  and  NA 

(e)(1). 

559       17.99(a)(1),  (c),  and  NA 

(e)(1). 

553       17.99(a)(1),  (c),  and  NA 

(e)(1). 

467       17.99(e)(1) NA 


553       17.99(c)  and  (e)(1) 


NA 


■  3.  Amend  §  17.99  as  set  forth  below: 

■  a.  By  revising  the  section  heading  to 
read  as  follows:  and 

■  b.  By  adding  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  17.99    Critical  habitat;  plants  on  the 
islands  of  Kauai,  Niihau,  Molokai,  Maui  and 
Kahoolawe,  HI. 

***** 

(e)  Maps  and  critical  habitat  unit 
descriptions  for  the  islands  of  Maui  and 
Kahoolawe,  HI.  The  following  sections 
contain  the  legal  descriptions  of  the 
critical  habitat  units  designated  for  the 
islands  of  Maui  and  Kahoolawe,  HI. 
Existing  manmade  features  and 
structiires  within  the  boundaries  of  the 
mapped  areas,  such  as  buildings;  roads; 
aqueducts  and  other  water  system 


features — including  but  not  limited  to 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails;  campgrounds  and  their 
immediate  surrounding  landscaped 
area;  scenic  lookouts;  remote  helicopter 
landing  sites;  existing  fences; 
telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  transmission  lines  and 
distribution,  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars  and  telemetry  antennas; 
missile  laimch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 


archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  the  primary  constituent 
elements  described  for  each  species  in. 
paragraph  (f)  of  this  section,  except  for 
the  elevation  primary  constituent 
element,  and  therefore  are  not  included 
in  the  critical  habitat  designations. 

(1)  Maui.  Critical  habitat  units  are 
described  below.  Coordinates  in  UTM 
Zone  4  with  units  in  meters  using  North 
American  Datum  of  1983  (NAD83).  The 
following  map  shows  the  general 
locations  of  the  136  critical  habitat  imits 
designated  on  the  island  of  Maui. 

(i)  Note:  Map  1 — Index  map — follows: 

BILUNG  CODE  4310-S5-P 
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Map  1 

Maui  and  Kahoolawe 

Final  Critical  Habitat  -  Island  Index  Map 


Final  Maui  and 

Kahoolawe  Critical  Habitat  Unit 


/\/  Major  Roads 
/\/ Coastline 

.     Elevation  (1.000-ft  contours) 


(ii)  Maui  1— Centauriuin  sebaeoides—     752886,  2325361;  752884,  2325378 

a  [71  ha;  174  ac).  752893,  2325419;  752878,  2325426 

(A)  Unit  consists  of  the  following  93  752833,  2325446;  752831,  2325447 

boundary  points  and  the  intermediate  752829,  2325444;  752827,  2325442 

coastline:  Start  at  751112,  2326166;  752732,  2325363;  752732,  2325363 

754099, 2324756;  754053,  2324754;  752732,  2325363;  752725,  2325288 

754053, 2324754;  753973,  2324765;  752717, 2325268;  752711,  2325276 

753966, 2324891;  753771,  2325042;  752692, 2325301;  752671, 2325491 

753692,  2325076;  753669, 2325092;  752670,  2325500;  752591, 2325471 

753524, 2325277; 753446, 2325286;  752535,  2325474; 752535, 2325474 

753446, 2325286;  753388, 2325342;  752535, 2325474; 752475, 2325438 

753388,  2325342;  753381, 2325348;  752566,  2325581;  752580,  2325602 

753372, 2325347; 753367, 2325346;  752559,  2325613;  752455, 2325669 

753332, 2325352; 753325, 2325353;  752444, 2325674; 752441,  2325676 

753299, 2325342;  753270,  2325329;  752268, 2325670;  751992,  2325839 

753238, 2325323;  753221,  2325320;  751990, 2325840;  751898,  2325842 
753189, 2325314;  753085,  2325303;   '   751835, 2325769;  751804,  2325709 

753085, 2325303;  753085,  2325303;  751734, 2325826;  751730,  2325834 

753077, 2325294;  753069,  2325293;  751715, 2325826;  751714,  2325826 

752894, 2325153;  752865,  2325227;  751713, 2325825;  751653,  2325794 


751526, 2325562;  751530,  2325511 
751525, 2325510; 751492, 2325530 
751475, 2325549;  751475,  2325549 
751461, 2325680;  751461,  2325835 
751461, 2325837; 751461,  2325837 
751461, 2325837; 751273,  2325927 
751251, 2325921; 751218,  2325911 
751187, 2325954;  751173,  2325973 
751154, 2325968;  751123,  2325981 
751122, 2325980; 751117, 2326075 
751115, 2326111; 751112,  2326166 
return  to  starting  point. 

(B)  Note:  Map  2  follows: 
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Map  2 
Unit  1  -  Centaurium  sebaeoides  -  a 


Pacific  Ocean 


mill  Critical Habiat Unit  1  for 

Centawtum  sebaeoides  -  a 

/   V     Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/V    Coastline 


OJ 


A 


(iii)  Maui  1 — Sesbania  tomentosa — a 
(38  ha;  94  ac}. 

(A)  Unit  consists  of  the  following  54 
boundary  points  and  the  intermediate 
coastline:  Start  at  752505,  2325951; 
754099,  2324756;  754053,  2324754; 
754053,  2324754;  753994,  2324762; 
753966,  2324896;  753718,  2325117; 
753656,  2325144;  753550, 2325285; 
753389, 2325341;  753388, 2325342; 
753384,  2325343;  753372,  2325347; 
753346,  2325356;  753332,  2325352; 
753332, 2325352;  753325, 2325353; 
753300, 2325342;  753299, 2325342; 
753238, 2325323;  753231, 2325321; 
753221, 2325320; 753036, 2325303; 
752894,  2325153;  752865,  2325227; 
752886,  2325361;  752882,  2325396; 
752886,  2325418;  752878,  2325426; 
752850,  2325454;  752833,  2325446; 
752829,  2325444;  752753,  2325409; 
752739,  2325369;  752739,  2325369; 
752732,  2325363;  752730,  2325339; 


752708, 2325279; 752708, 2325280 
752700, 2325498;  752671,  2325491 
752593, 2325471;  752535,  2325474 
752535, 2325474: 752487, 2325446 
752567, 2325578;  752566,  2325581 
752559, 2325613;  752549,  2325657 
752455. 2325669; 752443,  2325670 
752444, 2325674; 752504,  2325951 
752505,  2325951;  return  to  starting 
point. 

(B)  Note:  Map  3  follows: 


Map  3 
Unit  1  -Sesbania  tomentosa  -  a 


Pacific  Ocean 


Critical  Habitat  Unit  1 

mill   Critical  Habitat  for 

Sesbania  tomentosa  -  a 

Elevation  (1,000-ft.  contours) 
/V   Major  Road 
/v    Coastline 


A 


(iv)  Maui  2 — Brighamia  rockii — a  (6 
ha;  14  ac). 

(A)  Unit  consists  of  the  following  29 
boundary  points  and  the  intermediate 
coastline:  Start  at  757892,  2319612; 
757868. 2319613: 757861,  2319624; 
757862, 2319690;  757862,  2319690; 
757794,  2319720;  757771,  2319757; 
757765, 2319756; 757726, 2319818; 


757700, 2319852; 757688,  2319868 
757645,  2319908;  757645,  2319908 
757626, 2319942;  757626,  2319942 
757371,  2320024;  757371.  23.10024 
757333.  2320052;  757268.  2320058 
757266. 2320058;  757272.  2320064 
757278. 2320070; 757288.  2320086 
757296. 2320107; 757292.  2320137 
757312. 2320161;  757387.  2320119 
757388. 2320120; 757892.  2319612 
return  to  starting  point. 

(B)  Note:  Map  4  follows: 


Map  4 
Unit  2  'Brighamia  rockii  -  a 


Critical  Habitat  for 
Brighamia  rockii  -  a 

Elevation  ( 1 .000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 

0  O.S  I    tMa 


A 


(v)  Maui  2 — Brighamia  rockii — b  (17 
ha;  42  ac). 

(A)  Unit  consists  of  the  following  47 
boundary  points  and  the  intermediate 
coastline:  Start  at  757133.  2322103; 
7^7301. 2320290; 757290.  2320310; 
757286, 2320313;  757279,  2320318; 
757264, 2320330;  757264,  2320389; 
757248, 2320415; 757247,  2320416; 
757241, 2320425; 757211. 2320467; 
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757209. 2320469;  757193.  2320485 
757174. 2320504;  757148.  2320525 
757157. 2320542; 757190.  2320563 
757188. 2320568; 757183. 2320582 
757167. 2320630;  757140.  2320705 
757145, 2320746; 757139, 2320784 
757137, 2320794; 757102, 2320856 
757102, 2320918; 757125, 2321030 
757126, 2321037; 757127,  2321042 
757107, 2321136; 757104,  2321149 
^57082, 2321207; 757031,  2321316 
;'57019,  2321449;  757019,  2321491 
757069, 2321583;  757108,  2321658 
757109, 2321661; 757127,  2321696 
757312, 2321727; 757278, 2321778 
:f57132,  2321784;  757073.  2321843 
757052, 2321922;  757086,  2322052 
757133, 2322103;  757133,  2322103 
I  Stum  to  starting  point. 

(B)  Note:  Map  5  follows: 


Maps 
Unit  2  -Brighamia  rockii  -  b 


Critical  Habitat  Unit  2 

Critical  Habitat  for 
Brighamia  rockii  -  b 

Elevation  (1,000-ft.  contours) 
/V    Major  Road 
/V    Coastline 


A 


(vi)  Maui  2 — Centaurium 
s}ebaeoides — ^b  (27  ha;  66  ac). 


(A)  Unit  consists  of  the  following  106 
boimdary  points  and  the  intermediate 
coasdine:  Start  at  757167,  2321145; 


758803, 2318519 
758683,  2318554 
758534, 2318638 
758344,  2318706 
758224, 2318802 
758210,  2318971 
758172,2319133 
758059, 2319236 
758013,  2319396 
758013,  2319396 
757861, 2319624 
757794, 2319720 
757727, 2319831 
757658,  2319885 
757626,  2319942 
757267,  2320057 
757272, 2320064 
757291,2320139 
757273,  2320164 
757201,  2320133 
757115.  2320110 
757132,  2320151 
757193, 2320192 
757211,2320231 
757290, 2320303 
757285,  2320316 

757259,  2320326 

757260,  2320395 
757243. 2320423 
757213. 2320452 

757205. 2320484 

757184. 2320485 
757152. 2320502 
757089,  2320510 
757067,  2320526 
757093, 2320554 
757138, 2320580 
757191,2320567 
757171,2320606 
757167, 2320630 
757142, 2320706 
757139, 2320784 
757126, 2320807 
757054,  2320808 
757051,2320829 
757094,  2320878 
757087, 2320942 
757092,  2320990 
757127,2321033 
757124, 2321043 
757094, 2321055 
757107,2321136 
757167,  2321145 
point. 

(B)  Note:  Map  6  follows: 


758719, 2318510 
758580, 2318620 
758445, 2318673 
758258, 2318748 
758205, 2318870 
758198,  2319087 
758100, 2319189 
757995, 2319372 
758013, 2319396 
757861, 2319563 
757862, 2319690 
757771,2319757 
757700,  2319852 
757645,  2319908 
757371, 2320024 
757268, 2320058 
757287, 2320085 
757294,  2320164 
757242, 2320158 
757176,  2320121 
757111,2320116 
757173,2320169 
757198, 2320217 
757274,  2320293 
757286, 2320313 
757279, 2320318 
757259. 2320339 
757247. 2320416 
757241, 2320425 
757209, 2320469 
757193, 2320485 
757169,  2320504 
757143, 2320509 
757068,  2320516 
757083, 2320535 
757100,  2320567; 
757188, 2320568 
757183, 2320582 
757168, 2320622 
757156, 2320685 
757148, 2320745 
757136, 2320795 
757087, 2320802 
757050,  2320822 
757079, 2320846 
757098, 2320909 
757083, 2320967 
757125,2321030 
757126, 2321037 
757096, 2321047 
757103,  2321074 
757107,2321139 
return  to  starting 


Map  6 
Unit  2  -  Centaurium  sebaeoides  -  b 


Critical  Habitat  for 
Centaurium  sebaeoides  -  b 

Elevation  (l.OOO-fL  contours) 
/S/  Major  Road 
/v   Coasdioe 

q 05 ^1   Mki 

I  I     — I 


OJ 


A 


(vii)  Maui  3 — Brighamia  rockii — c  (4 
ha;  9  ac). 

(A)  Unit  consists  of  the  following  31 
boundary  points  and  the  intermediate 
coasdine:  Start  at  793379.  2311347; 
793988.  2310722;  793937. 2310735; 
793921. 2310750; 793918.  2310815; 
793926,  2310829;  793943,  2310864; 
793938, 2310875;  793940,  2310881; 
793940, 2310881; 793940,  2310881; 
793940,  2310881;  793940,  2310881; 
793931, 2310894;  793906,  2310935; 
793885,  2310962; 793883,  2310973; 
793856, 2311001; 793796,  2311026; 
793781, 2311037; 793781, 2311037; 
793768, 2311053; 793690,  2311134; 
793635, 2311144;  793569,  231115% 
793544, 2311158;  793534,  2311167; 
793459, 2311247;  793399,  2311287; 
793362, 2311345;  793379,  2311347; 
retiuTi  to  starting  point.    ; 
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(B)  Note:  Map  7  follows: 


Map  7 
Unit  3  'Brighamia  rockii  -  c 


Map  8 
Unit  4  -  Brighamia  rockii  -  d 


Cntical  Habitat  Unit  3  for 
Bnghamia  rockii  -  c 

Elevation  (1,000-it  omtours) 
/V    Major  Road 
/  X/   Coastline 


3= 


I    Mild 


I    KiJofMien 


Critical  Habitat  Unit  4  for 
Brighamia  rockii  -  d 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/X/    Coastline 


OS 


Kjkmcttn 


(viii)  Maui  4 — Brighamia  rockii — d  (1 
ha;  2  ac). 

(A)  Unit  consists  of  the  entire  offshore 
island  located  at  approximately:  794212, 
2310986. 

(B)  Note:  Map  8  follows: 


(ix)  Maui  4 — Peucedanum 
sandwicense — a  (1  ha;  2  ac). 

(A)  Unit  consists  of  the  entire  offshore 
island  located  at  approximately:  794212, 
2310986. 

(B)  Note:  Map  9  follows: 


Map  9  Unit  4 
Peucedanum  sandwicense  -  a 


Pacific  Ocean 


mWUll   Critical  Habitat  Unit  4  for 

Peucedanum  sandwicense  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/   Coastline 

0  0.S  I    Miks 


(x)  Maui  5 — Brighamia  rockii — e  (6 
ha;  15  ac). 

(A)  Unit  consists  of  the  following  46 
boundary  points  and  the  intermediate 
coastline:  Start  at  794814,  2310166; 


794778, 2310176 
794756,  2310193 
794742,  2310240 
794733,  2310282 
794733, 2310282 
794731,2310313 
794728, 2310324 
794721,  2310337 
794707,  2310362 
794706,  2310368 
794665,  2310393 
794652, 2310413 
794632, 2310428 
794629. 2310436 
794622, 2310523 
794492, 2310647 
794411, 2310685 
794326, 2310728 


794770, 2310182 
794756,  2310217 
794739,  2310261 
794733,  2310282 
794732,  2310303 
794728,  2310324 
794728,  2310324 
794712,  2310344 
794706,  2310368 
794706,  2310368 
794660,  2310404 
794642,  2310419 
794632,  2310428 
794625, 2310446 
794573,  2310595 
794439,  2310671 
794335,  2310724 
794266, 2310740 
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794242,  2310754; 794222, 2310764 
794210, 2310773;  794177,  2310772 
794066,  2310705;  794050,  2310688 
794040, 2310715;  794043,  2310738 
794043,  2310738;  return  to  starting 
point. 
(B)  Note:  Map  10  follows: 


Map  10 
Unit  5  -Brighamia  rockii  -  e 


Critical  Habitat  Unit  5  for 
I  Brighamia  rockii  -  e 

I  Elevation  (1,000-ft  contours) 

/v    Major  Road 
/v    Coastline 


(xi)  Maui  6 — Ischaemum  byrone — a 
(17  ha;  43  ac). 

(A)  Unit  consists  of  the  following  34 
boundary  points  and  the  intermediate 
coastline:  Start  at  799822,  2306499; 
801132,  2305284;  801131, 2305234; 
801117, 2305232;  801048, 2305275; 
800891,  2305373;  800731,  2305387; 
800581,  2305284;  800517,  2305297; 
800481,  2305305;  800472,  2305307; 
800472.  2305307;  800265,  2305505; 
800166.  2305599; 800166,  2305599; 
800166,  2305599;  800159,  2305694; 
800147,  2305843;  800147,  2305849; 
800147, 2305849;  800190. 2305990; 


800138,  2306094 
800060,  2306148 
800001,  2306188 
799879,  2306263 
799796,  2306425 
799795, 2306425 
799822,  2306499 
point. 

(B)  Note:  Map  11 


; 800138,  2306094 
; 800001,  2306188 
; 799917, 2306240 
; 799874;  2306386 
; 799795. 2306425 
; 799795. 2306425 
;  return  to  starting 

follows: 


Map  11 
Unit  6  -Ischaemum  byrone  -  a 


PaeifkOctan 


I        I  Critical  Habitat  Unit  6 

liM   Critical  Habitat  Unit  fOT 
Ischaemum  byrone  -  a 

Elevation  ( 1 ,000-ft  contoun) 
/\/  Major  Road 
/v    Coastline 


(xii)  Maui  6 — Mariscus 
pennatiformis — a  (30  ha;  75  ac). 

(A)  Unit  consists  of  the  following  47 
boundary  points  and  the  intermediate 
coasdine:  Start  at  799656,  2306630; 
799606,  2306800;  799516,  2306902; 
799516,  2306902;  801972,  2305512; 
801972, 2305512;  801981,  2305435; 
801840, 2305416; 801825, 2305385; 
801734, 2305421;  801628,  2305464; 
801558, 2305455;  801466,  2305444; 


801320. 2305260;  801117,  2305232 
801067. 2305263;  801048.  2305275 
800896,  2305373;  800734,  2305390 
800586, 2305288;  800517,  2305297 
800517, 2305297;  800481,  2305305 
800481, 2305305;  800289,  2305482 
800265,  2305505;  800171,  2305595 
800159, 2305694;  800150,  2305769 
800147, 2305842; 800147, 2305843 
800171, 2305927;  800190,  2305990 
800156, 2306059;  800136,  2306101 
800060, 2306148;  800060,  2306148 
800001, 2306188; 799917,  2306240 
799917,  2306240;  799886,  2306262 
799874, 2306391; 799795,  2306425 
799789, 2306428;  799723.  2306527 
799721. 2306530;  799656.  2306630 
return  to  starting  point. 

(B)  Note:  Map  12  follows: 


Critical  Habitat  Unit  6  for 
Mariscus  pennattformis  •  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


3r 


OS 


A 
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(xiii)  Maui  7 — Ischaemum  byrone — b 
(11  ha;27ac). 

(A)  Unit  consists  of  the  following  15 
boxuidary  points  and  the  intermediate 
coasUine:  Start  at  811597,  2302341; 
811983, 2301617; 811982, 2301617; 
811936,  2301585; 811916, 2301671; 
811945,  2301774;  812026.  2301885;. 
812133, 2301927; 812193, 2301995; 
812092, 2302061: 811938, 2302135; 
811849,  2302164; 811717, 2302172; 
811546,  2302307;  811597, 2302341; 
return  to  starting  point.;  return  to 
starting  point. 

(B)  Note:  Map  13  follows: 


Map  13 
Unit  7  -Ischaemutn  byrone  -  b 


Faeifie  Ocean 


llllll    Critical  Habitat  Unit  7  for 
Ischaemum  byrone  -  b 

Elevation  (1,000-ft.  contouis) 
/\/  Major  Road 
/  \/    Coastline 


A 


(xiv)  Maui  8 — Cyanea  copelandii  ssp. 
haleakalaensis — a  (501  ha;  1,238  ac). 

(A)  Unit  consists  of  the  following  10 
boimdary  points:  Start  at  787682, 
2306203; 787708, 2306208; 787902, 
2306166;  787967, 2306151;  788003, 
2306143; 788005, 2306134; 788521, 


2304072; 786138, 2304072;  785730, 
2304957;  785457,  2305842;  return  to 
starting  point. 

(B)  Note:  Map  14  follows: 


Map  14  Unit  8 
Cyanea  copelandii  s 
sp.  haleakalaensis  -  a 


Critical  Habitat  for 
Cyanea  copelandii 

ssp.  haleakalaensis  -  a 
Elevation  ( 1 ,000-ft.  contoun) 
/V    Major  Road 
/V    Coastline 


(xv)  Maui  8 — Cyanea  glabra — a  (450 
ha;  1.112  ac). 

(A)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  783933, 


2305472 
2305480 
2305536 
2306020 
2302611 
2302633 
2302660 
2302690 
2302718 
2302753 
2302785 


783933, 2305473;  783961, 
784075, 2305511; 784100, 
784575, 2306024;  784578, 
786938, 2302713; 786676, 


786661, 2302613 
786339,  2302653 
786106,  2302680 
785884,  2302707 
785680, 2302732 
785357, 2302772 
785242, 2302786 


2302835; 784760,  2303276;  784660, 


786491, 
786280, 
786032, 
785796, 
785510, 
785246, 
785188, 


2303678;  784487,  2303704; 784079, 
2304760; 784008, 2305132; 783955, 
2305292;  retiuTi  to  starting  point. 

(B)  Note:  Map  15  follows: 


Map  15 
Unit  8  -  Cyanea  glabra  -  a 


I       I  Critical  Habitat  Unit  8 

lllllll   Critical  Habitat  for 
Cyanea  glabra  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/V    Coastline 

0  I  2  Mil* 


2  Kilomn 


A 


(xvi)  Maui  8 — Cyanea  hamatiflora 
ssp.  hamatiflora — a  (611  ha;  1,509  ac). 

(A)  Unit  consists  of  the  following  1 7 
boimdary  points:  Start  at  789198, 
2305890;  789215,  2305911;  789515, 
2306162; 790281,  2306097; 790352, 
2305511; 790360, 2305448; 790364. 
2305412; 790482,  2304451;  789577, 
2302791; 789530.  2302705; 789179. 
2302726; 788179,  2302942;  788149. 
2302948; 787716.  2303565;  788077. 
2303893; 788127,  2304437;  788521, 
2305059;  return  to  starting  point. 

(B)  Note:  Map  16  follows: 
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Map  16  Units 
Cyanea  hamatiflora 
s^  hamatiflora  -  a 


■■■*»» 


Critical  Habitat  Unit  g 

llllll   Critical  Habitat  for 

Cyanea  hamatiflora 
ssp.  hamatiflora  -  a 

/  V   Elevation  (1.000-ft  contouis) 

/N/  Major  Road 

/V    Coastline 


A 


i(xvii)  Maui  8 — Cyanea 
'niceldowneyi—a  (2,127  ha;  5,256  ac). 

IjA}  Unit  consists  of  the  following  56 
boundary  points:  Start  at  784578, 
2306020;  784691,  2306136;  785400, 
2306325;  785976,  2306411;  786598, 
2306408;  786651,  2306403;  786837, 
2306385;  787682, 2306203; 788005, 
2306134;  789162,  2305885;  789198, 
2305890; 789297,  2305904;  789492, 
2305870;  790364,  2305412;  791696, 
2304712;  791696,  2304710;  791671, 
2304359;  791781,  2304297;  791780, 
2304294;  791653,  2304101;  791627, 
2303742; 791158,  2303230;  791158. 
2302616;  791149,  2302250;  791407, 
2301760;  791550,  2301582;  790766, 
2302188; 7^0511,  2302348;  790503, 
2302354;  79(0502,  2302354;  790198, 
2302345;  790198,  2302344;  789827, 
2302625;  788750,  2303441;  788540, 
2303493;  788181, 2303547; 787765, 


2303538;  787076 
2303386;  786339 
2303051;  785740 
2302748;  785510 
2302772;  785246 
2302791;  785067 
2303017;  784875 
2303101;  784660 
2303694;  783794 
2305516;  784183 
starting  point. 

(B)  Note:  Map  17 


, 2303479 
, 2303226 
,  2302863 
, 2302753 
, 2302785 
, 2302898 
, 2303047 
, 2303678 
, 2305326 
, 2305615; 

follows: 


786758, 
786095, 
785554, 
785357, 
785206, 
784947, 
784803, 
784551, 
784087, 
return  to 


Critical  Habitat  Unit  8 

llllll  Critical  Habitat  for 

Cyanea  mcekhwneyi  -  a 

.  Elevation  (1,000-fl  contours) 

/\/  Major  Road 
/\/  Coastline 


A 


(xviii)  Maui  8 — Diplazium 
molokaiense — a  (574  ha;  1,419  ac). 

(A)  Unit  consists  of  the  following  91 
boundary  points:  Start  at  788179. 
2302942;  788284,  2302790;  788714, 
2302383;  789527,  2301802;  789911, 
2301569;  789906, 2301556;  791083, 
2300859;  791083,  2300858;  791164, 


2300577 
2300227 
2300111 
2300164 
2300285 
2300382 
2300425 
2300531 
2300655 
2300752 
2300802 
2300832 
2300906 
2301009 
2301051 
2301153 
2301257 
2301301 
2301422 
2301526 
2301629 
2301668 
2301774 
2301875 
2301919 
2302020 
2302116 
2302162 
2302286 
2302408 
2302512 
2302568 
2302579 
2302613 
2302653 
2302680 
2302707 
2302732 
2302754 
2303039 
2303052 
2303927 

(B)  Note: 


790858,  2300440 
790534, 2300210 
790425,  2300143 
790270,  2300253 
790198,  2300304 
790055,  2300406 
789912, 2300508 
789749, 2300625 
789647,  2300697 
789531, 2300780 
789471,  2300823 
789393,  2300880 
789339,  2300917 
789182,  2301030 
789038,  2301132 
788981,  2301173 
788834,  2301279 
788692, 2301381 
788527,  2301498 
788434,  2301565 
788313,  2301650 
788190,  2301738 
788117, 2301792 
787965,  2301899 
787838, 2301989 
787771.2302038 
787622, 2302144 
787492, 2302236 
787307,  2302369 
787141,  2302489 
787079,  2302531 
787026, 2302569 
786738, 2302604 
786491,  2302633 
786280,  2302660 
786032,  2302690 
785796,  2302718 
785510, 2302753 
785239, 2303033 
785230, 2303043 
785248, 2303050 
retiun  to  starting 

:  Map  18  follows: 


790545. 
790469, 
790396, 
790224, 
790089. 
790028, 
789880, 
789706, 
789572, 
789502, 
789458. 
789355. 
789210. 
789152. 
789009. 
788864. 
788804. 
788635. 
788489, 
788343, 
788288, 
788141. 
787998, 
787938, 
787796, 
787661, 
787597, 
787423, 
787253, 
787105, 
787026, 
786951, 
786661, 
786339, 
786106, 
785884, 
785680, 
785504, 
785221, 
785221, 
787496, 
point. 
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Map  18 
Unit  8  -Diplazium  molokaiense  -  a 


■••^ 


I       I  Critical  Habitat  Unit  8 

mm   Critical  Habitat  for 

Diplazium  molokaiense  -  a 

Elevation  ( 1 .000-fl  contours) 
/\/  Major  Road 
/\/   Coastline 


A 


(xix)  Maui  8 — Geranium 
multiflorum — a  (46  ha;  113  ac). 

(A)  Unit  consists  of  the  following  32 
boundary  points:  Start  at  790534, 
2300210;  790525, 2300071; 790425, 
2300143; 790396, 2300164; 790270, 
2300253;  790224,  2300285;  790198, 
2300304;  790089.  2300382; 790055, 
2300406;  790028,  2300425; 789912, 
2300508; 789880, 2300531; 789749, 
2300625:  789706. 2300655; 789647, 
2300697; 789572, 2300752; 789531, 
2300780; 789502, 2300802; 789466, 
2300826; 789393, 2300880; 789355, 
2300906; 789339, 2300917;  789210, 
2301009; 789182, 2301030; 789152, 
2301051; 789038, 2301132; 789009, 
2301153;  788981,  2301173;  788881, 
2301245;  789034,  2301393;  790128, 
2300638;  790551,  2300470;  return  to 
starting  point. 

(B)  Note:  Map  19  follows: 


Map  19 
Unit  8  -  Geranium  multiflorum  -  a 


** 


Critical  Habitat  Unit  8 

fnrni   critical  Habitat  for 

Geranium  multiflorum  -  a 

Elevation  (1,000-ft  contoins) 
/\/  Major  Road 
/v    Coastline 


2  Mite 


2    KiioiflelEn 


A 


(xx)  Maui  8 — Melicope  balloui — a 
(151  ha;  374  ac). 

(A)  Unit  consists  of  the  following  42 
■boundary  points:  Start  at  787661, 
2302116; 787622,  2302144;  787597, 
2302162; 787492,  2302236;  787423, 
2302286; 787307, 2302369; 787253, 
2302408; 787141, 2302489; 787105, 
2302512; 787079, 2302531; 787026, 
2302568; 787026,  2302569;  786951, 
2302579; 786738, 2302604; 786661, 
2302613; 786491, 2302633;  786339, 
2302653: 786280, 2302660;  786106, 
2302680; 786032,  2302690;  785884, 
2302707;  785796, 2302718;  785680, 
2302732; 785510, 2302753;  785357. 
2302772;  785248,  2302785;  785306, 
2302888; 785406,  2302943;  785630, 
2303011; 785923,  2303157;  786143, 
2303330; 786357,  2303424; 786541, 
2303481; 786781,  2303481;  787100, 
2303408; 787288. 2303230;  787513, 


2302911;  787513,  2302859; 787634, 
2302639;  787702,  2302252; 787717, 
2302148;  787677,  2302105;  return  to 
starting  point. 

(B)  Note:  Map  20  follows: 


Map  20 
Unit  &  'Melicope  balloui  -  a 


Critical  Habitat  Unit  8 

lllllll   Critical  Habitat  for 

Melicope  balloui  •  a 

Elevation  (1,000-ft.  contours) 
/v    Major  Road 
/Sy  Coastline 


2  Miks 


«.    KilofDctcn 


A 


(xxi)  Maui  8 — Phlegmariurus 
mannii — a  (221  ha:  547  ac). 

(A)  Unit  consists  of  the  following  28 
boundarj'  points:  Start  at  787622, 
2302144;  787597,  2302162;  787492, 
2302236; 787423,  2302286; 787307, 
2302369: 787253, 2302408; 787141, 
2302489; 787105, 2302512; 787079, 
2302531; 787026,  2302568;  787026. 
2302569;  786951,  2302579;  786738. 
2302604;  786661,  2302613;  786491, 
2302633; 786339,  2302653;  786280, 
2302660; 786106, 2302680;  786032, 
2302690; 785884,  2302707; 785796, 
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2302718;  785680,  2302732;  785510, 
2302753;  785414,  2302765;  785047, 
2303112;  787157,  2303805; 787966, 
2302253;  787643,  2302129;  return  to 
starting  point. 

(B)  Note:  Map  21  follows: 


Map  21 
Unit  8  'Phlegmariurus  manmi  -  a 


KtOH 


Critical  Habitat  Unit  8 

lliim   Critical  Habitat  for 

Phlegmariurus  mannii  -  a 

Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/v   Coastline 


\^ 


fxxii)  Maui  8 — Phyllostegia  mannii — 
3(570  ha;  1,407  ac). 

tA)  Unit  consists  of  the  following  26 
boundary  points:  Start  at  789827, 
2302625;  789610,  2302774;  789577, 
2302791;  788148,  2303539;  787484, 
2303692;  786396,  2303777;  785739, 
2304188; 785794,  2304239;  785860, 
2304480;  785944,  2304792;  786485, 
2304912;  787026,  2304936;  787302, 
2305014; 787488,2305093; 787615, 
2305093;  788065,  2304906;  788906, 
2304672;  789100,  2304588;  789615. 
2304203;  789825,  2303873;  790084, 
2303525; 790288,  2303290;  790396, 


2303032;  790324,  2302870; 790294, 
2302671;  790206,  2302365;  return  to 
starting  point. 

(B)  Note:  Map  22  follows: 


Map  22 
Unit  8  -Phyllostegia  mannii  -  a 


*!to 


I       I  Critical  Habitat  Unit  8 

UnO  Critical  Habitat  for 

Phyllostegia  mamii  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/S/   Coastline 


A 


(xxiii)  Maui  8 — Phyllostegia  mollis — a 
(128  ha;  316  ac). 

(A)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  785938, 


2302701; 785884,  2302707 
2302718;  785680,  2302732 
2302753; 785357,  2302772 
2302785; 785274,  2302870 
2302986;  784974,  2303191 
2303242;  784725,  2303477 
2303682;  785589.  2303726 
2303639;  786322.  2303224 
2303065;  786660,  2302911 
2302757;  786962,  2302596; 
starting  point. 

(B)  Note:  Map  23  follows: 


785796, 
785510, 
785247. 
785281, 
784840. 
785401, 
785845, 
786467, 
786775, 
return  to 


Map  23 
Unit  8  -Phyllostegia  mollis  -  a 


-^ 


~^. 

.....-- 

H* 

3K 

•f 

iJtaMt 
CMV 

r 

,Pii> 

I       I  Critical  Habitat  Unit  8 

fnrn  Cntical  Habitat  for 

Phyllostegia  mollis  -  a 

Elevation  (1.000-ft  contours) 
/V    Major  Road 
/V  Coastline 


A 


(xxiv)  Maui  8 — Zanthoxyliim 
hawaiiense — a  (362  ha;  895  ac) 

(A)  Unit  consists  of  the. following  24 
boundary  points:  Start  at  783221, 
2305104; 783425,  2305329;  783765. 
2305418; 783933.  2305472;  783961, 
2305480; 783967, 2305482;  784075, 
2305511; 784083,  2305519;  784480. 
2305646;  784882.  2305244;  785713. 
2303193; 785079. 2302889;  785056, 
2302911; 784947,  2303017;  784803, 
2303101;  784660,  2303678;  783584, 
2303838;  783583,  2303838;  783559, 
2304310; 783487, 2304405; 783488, 
2304406; 783486,  2304406;  783228. 
2304747;  783196.  2305076;  return  to 
starting  point. 

(B)  Note:  Map  24  follows: 
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Map 24  Units 
Zanthoxylum  hawaiiense  -  a 


[mn 


Critical  Habitat  Unit  8 

Critical  Habitat  for 

Zanthoxylum  hawaiiaise  •  a 

Elevation  (1,000-ft.  contours) 
Major  Road 
/\/  Coastline 


2   Kikncacn 


A 


(xxv)  Maui  9 — Alectryon 
macrococcus — a  (1,893  ha;  4,678  ac). 

(A)  Unit  consists  of  the  following  87 
boundary  points:  Start  at  787503. 


2286804 
2286254 
2286322 
2285645 
2285408 
2285086 
2284815 
2284625 
2283946 
2283964 
2283889 
2283591 
2282228 
2281894 
2282018 
2282233 
2282370 
2282586 
2282710 
2282926 
2283156 
2283362 
2283570 
2283769 
2283992 
2284203 
2284322 
2284768 
2285008 
2285373 
2284849 
2284319 
2282985 
2282340 
2282514 
2282851 
2283742 
2284105 
2284107 
2284723 
2285109 
2285273 


787552,  2286825 
787882,  2286300 
787969,  2285836 
788112,2285409 
788269,  2285261 
788485, 2284821 
788116, 2284626 
786708. 2284032 
786511. 2283963 
786072.  2283891 
786091,  2283757 
782955. 2282353 
779507, 2281898 
779468, 2281911 
779433, 2282157 
779414,  2282298 
779384.  2282500 
779369,  2282603 
779372,  2282813 
779379,  2283091 
779384,  2283260 
779386.2283461 
779391,2283672 
779397,  2283875 
779401,  2284094 
779403,  2284241 
779413, 2284560 
779424,  2284997 
780605.  2285094 
781955.  2285060 
781966. 2284605 
782031,  2283673 
782730,  2282341 
783230, 2282513 
783231, 2282515 
782588. 2283565 
783717. 2283910 
784942. 2284105 
784824, 2284610 
785089,  2284725 
785013, 2285110 


787793, 
787924. 
787982. 
788112. 
788387. 
788486. 
788115. 
786514. 
786509. 
786071. 
785721. 
782675. 
779470, 
779453, 
779422, 
779404, 
779372, 
779370, 
779377, 
779379, 
779385, 
779389, 
779394, 
779398, 
779401. 
779406. 
779419. 
779552. 
7818§7, 
781922. 
781901. 
782383. 
782731. 
783231, 
783112, 
782997, 
784941, 
784943, 
785088, 
785013, 
784720, 


2285614;  784385,  2285911;  786496, 
2286367;  return  to  starting  point. 

(B)  Note:  Map  25  follows: 


784639, 2285527; 784482, 
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Map  25    Unit  9  -  Alectryon  macrococcus  -  a 


IFTTTTI  Critical  Habitat  for 

Alectryon  macrococcus 

Elevation  (1,000-fi.  contours) 
/\/  MajcMrRoad 
/\/  Coastiine 


(xxvi)  Maui  9 — Argyroxiphium  2295233 

sandwicense  ssp.  macrocephalum — a  2295211 

(9,041  ha;  22,340  ac).  2295194 
I  (A)  Unit  consists  of  the  following  159   2295183 

boundary  points:  Start  at  778986,  2295167 

2288684;  778989,  2288687;  779048,  2295145 

21288746;  779070,  2288768;  780400,  2295141 

21290082;  780392,  2290088;  780380,  2295127 

2290097; 781358,  2291060;  781772,  2295115 

2291467; 783957, 2293620;  784132,  2295108 

2i293514;  784471,  2294125;  785753,  2295082 

2295387; 785766, 2295377;  785773,  2295051 

2295373; 785784,  2295366:  785798.  2295013 

2295356; 785812, 2295346; 785831,  2294986 

2295333; 785843,  2295325;  785871,  2294973 

2295305;  785887,  2295294;  785904,  2294965 

2295283; 785906, 2295281;  785922.  2294954 

2295270; 785931,  2295264;  785949,  2294943 

2295252;  785962, 2295242;  785975,  2294929; 


785995, 
786012, 
786034, 
786054, 
786099, 
786104, 
786113, 
786136, 
786153, 
786173. 
786225, 
786290, 
786317. 
786344. 
786354, 
786368, 
786390, 
786413, 
786420, 


2295220; 
2295208; 
2295193; 
2295179; 
2295147; 
2295144; 
2295137; 
2295121; 
2295110; 
2295096; 
2295060; 
2295015; 
2294997; 
2294978; 
2294971; 
2294961; 
2294945; 
2294930; 
2294926; 


786007, 
786032, 
786047, 
786071, 
786102. 
786108. 
786127, 
786146, 
786155, 
786193, 
786238, 
786293, 
786332, 
786351, 
786363, 
786378, 
786395, 
786415, 
786424, 


2294923; 
2294887; 
2294875; 
2294857; 
2294844; 
2294813; 
2294801; 
2294777; 
2294730; 
2294691; 
2294679; 
2294655; 
2294633; 
2294591; 
2294582; 
2294554; 
2294523; 
2294508; 
2294508; 


786464. 
786483. 
786507. 
786525. 
786558. 
786597, 
786616. 
786668, 
786716, 
786775, 
786791, 
786824, 
786895, 
786915, 
786938, 
786990. 
787015. 
787024. 
787038. 


2294895; 
2294882; 
2294865; 
2294853; 
2294830; 
2294803; 
2294789; 
2294753; 
2294721; 
2294680; 
2294668; 
2294646; 
2294597: 
2294583; 
2294566; 
2294532: 
2294513; 
2294508; 
2294530; 


786474, 
786493, 
786518, 
786537, 
786582, 
786600, 
786634, 
786701, 
786759, 
786777. 
786810. 
786843. 
786905, 
786917, 
786957, 
787001, 
787022, 
787025, 
787082, 
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2294593; 
2297786; 
2298301; 
2298309; 
2298219; 
2298201; 
2298185; 
2298146; 
2297771; 
2297728; 
2297304; 
2296795; 
2295621; 
2295627; 
2295628; 
2295633; 
2295917; 
2296286; 


786188, 
788404, 
788752, 
788785, 
788934, 
788942, 
789012, 
789372, 
789712, 
789999, 
790826, 
794000, 
795945, 
796366, 
796710, 
796712, 
796064, 
795433, 


2295812; 
2297994; 
2298310; 
2298291; 
2298204; 
2298200; 
2298158; 
2297947; 
2297753; 
2297585; 
2297180; 
2295593; 
2295623; 
2295628; 
2295632; 
2295635; 
2296102; 
2296550; 


788190, 
788742, 
788754, 
788906, 
788940, 
788965, 
789034, 
789683, 
789756, 
790577, 
791591, 
795810, 
796322, 
796367, 
796712, 
796322, 
795805, 
797565, 


2295906; 797569, 2295864;  797581,  2292207; 

2295638;  797634,  2295413; 798056.  2292265; 

2292032; 798056. 2292031; 798107,  2292330; 

2291624; 798165, 2291162; 796929,  2292362; 

2290891; 796545,  2290807;  795794,  2292390; 

2290643;  795424,  2290939;  795382,  2292448; 

2290933;  789630,  2290134;  789516,  2292466; 

2290615;  789343,  2291348;  787469,  2292394; 

2291492;  786812, 2289742; 778932,  2292341; 

2288646;  return  to  starting  point.  2292302; 

(B)  Excluding  the  area  bounded  by  the  2292263; 

following  42  boundfiry  points  (76ha;  2292189; 

189ac):  2292133; 

Start  at  784680,  2291987;  784747,  2292091; 

2292015; 784786, 2292031;  784910,  2291468; 

2292083;  784946,  2292099;  784984,  2291618; 

2292116; 785051,  2292143;  785110.  2291941; 

2292167;  785146.  2292182;  785204.  (C)  Note 


785308,  2292250 
785383, 2292282 
785537, 2292346 
785614, 2292410 
785674, 2292428 
785732, 2292503 
785847, 2292414 
785930,  2292350 
785983, 2292310 
786016,  2292284 
786107,  2292213 
786181, 2292155 
786238. 2292111 
785264. 2291677 
784742. 2291524 
784568. 2291939 
retiu"n  to  starting 

;  Map  26  follows: 


; 785341. 
; 785501, 
; 785576, 
; 785643, 
; 785689, 
; 785780, 
; 785871, 
; 785942, 
; 785993, 
; 786041, 
; 786138, 
; 786209. 
;  786263, 
; 784769, 
; 784703. 
784568, 
point. 


Map  26    Unit  9  -  Argyroxiphium  sandwicense  ssp.  macrocephalum 


Critical  Habitat  Unit  9 


imm  Critical  Habitat  for 

Argyroxiphium  sandwicense  ssp.  macrocephalum 

Elevation  (1,000-ft.  contours) 
As/  Major  Road 
/V  Coastline 
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(xxvii)  Maui  9 — Asplenium  fragile 
var.  insulare — a  (362  ha;  8^  ac). 

|(A)  Unit  consists  of  the  following  74 
boundary  points:  Start  at  788543, 
2298123; 788563,  2298140;  788600, 
2298173; 788754, 2298309;  788785, 
2298291;  788906,  2298219;  788934, 
2298204;  788942,  2298200;  788965, 
2298185; 789012, 2298158;  789097, 
2298111; 789125, 2298094;  789154, 
2298077; 789279, 2298004;  789310, 
2297986; 789342, 2297969;  789450, 
2297905; 789495, 2297879; 789521, 
2297863; 789656, 2297787;  789683, 
2297771;  789712,  2297753;  789841, 


2297681; 789867,  2297664;  789901,  2296068; 793155,  2296026:  793157, 

2297645; 789955,  2297614;  790033,  2295951; 793118,  2295890;  792901, 

2297574; 790061,  2297560;  790093,  2295834; 792611, 2295823;  792304, 

2297545; 790216,  2297485;  790249,  2295750; 791909,  2295901;  791480, 

2297467; 790279,  2297452;  790304,  2296046;  791067,  2296068;  790755, 

2297441; 790412,  2297387;  790443,  2296079; 790543,  2296118;  789819, 

2297372;  790472,  2297357;  790581,  2296246; 789629,  2296452;  789535, 

2297304;  790638,  2297276;  790666,  2296731;  789485,  2296976;  789512, 

2297261;  790719,  2297235;  790800,  2297221; 789514,  2297223;  789451, 

2297196; 790831, 2297181;  790865,  2297316; 789306,  2297478;  789212, 

2297163; 790992,  2297102;  791409,  2297600;  789145,  2297717;  788799, 

2296895; 791824,  2296689;  792240,  2298069; 788554,  2298124;  return  to 

2296482;  792444,  2296380;  792449,  starting  point. 

2296378:  792655.  2296275;  793070,  (gj  Note:  Map  27  follows: 


Map  27    Unit  9  -  Asplenium  fragile  var.  insulare  -  a 


0      13      3   KilonKicn 


Critical  Habitat  Unit  9 

mni  Critical  Habitat  for 

Asplenium  fragile  var.  insulare  -  a 

\"    Elevation  (1,000-ft  contours) 

/\/  MaJOTRoad 

/\/  Coastline 


N  S-VJS_. 


xxviii)  Maui  9 — Bidens  micrantha 
ssfi  kalealaha — a  (1,563  ha;  3,861  ac). 


(A)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  796545, 


2290807;  796545,  2290801;  796458, 
2289725;  796454,  2289679; 796453, 
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2289665; 794502, 2289839; 794488, 
2289840; 794474, 2289837; 791519, 
2289316;  789966, 228871^; 789516, 


2290615; 790559, 2290844; 791422, 
2291618;  791566,  2291747; 794576, 


2292372;  796609,  2291606;  return  to 
starting  point. 

(B)  Note:  Map  28  follows: 


Map  28    Unit  9  -  Bidens  micrantha  ssp.  kalealaha  -  a 


WakM  Point 


0      I 


}  Kjlunden 


Critical  Habitat  Unit  9 

ffTTTTI  Critical  Habitat  for 

Bidens  micrantha  ssp.  kalealaha  -  a 

Elevation  (1,000-ft.  contouts) 

/\/  Major  Road 

/V    Coastline 


(xxix)  Maui  9 — Bidens  micrantha  ssp. 
kalealaha— h  (2,116  ha;  5,229  ac). 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  779048, 
2288746;  779070, 2288768; 779512, 


2289205; 780627, 2289332 
2289555; 786928, 2290052 
2289742; 786580, 2289125 
2288730; 787145, 2287787 
2286486; 782162,  2286366 


782572,  2286290; 781485,  2286623;  781454, 

786812,  2286686; 779524,  2286194;  779600, 

786747,  2288162; 778935,  2288132;  return  to 

782967,  starting  point. 

781652,  (B)  Note:  Map  29  follows: 
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Map  29    Unit  9  -  Bidens  micrantha  ssp.  kalealaha  -  b 


xxx)  Maui  9 — Clermontia 
lindseyana — a  (177  ha;  438  ac). 


(A)  Unit  consists  of  the  following  5 
boimdary  points:  Start  at  787444, 
2287080; 787071,  2286938;  786501, 


2286762; 785851, 2288424; 786721, 
2288791;  retiun  to  starting  point. 

(B)  Note:  Map  30  follows: 
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Map  30    Unit  9  -  Qermontia  lindseyana  -  a 


Critical  Habitat  Unit  9 

Himi  Critical  Habitat  for 

Clermontia  lindseyana  -  a 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(xxxi)  Maui  9 — Clermontia  2288817; 

lindseyana— h  (60  ha;  148  ac).  2288186; 

(A)  Unit  consists  of  the  following  25  2287487; 

boundary  points:  Start  at  776854,  2287694; 

2288875';  776854,  2288876;  776882,  2287928; 

2288864;  776920,  2288848;  776994,  2288068; 


777561,  2288580;  777275, 
777275,  2287757;  777159, 
776983, 2287585; 776726, 
776756, 2287770; 776817, 
776860, 2288037; 776871, 
776895. 2288122; 776938, 


2288237; 776979, 2288341; 777002. 
2288401; 777006.  2288411;  777006, 
2288412; 777006, 2288413; 777005, 
2288413; 777005,  2288414;  776698, 
2288553;  return  to  starting  point. 

(B)  Note:  Map  31  follows: 
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xxxii)  Maui  9 — Clermontia 
samuelii—a  (3,130  ha;  7,734  ac). 

(A)  Unit  consists  of  the  following  27 
boimdary  points:  Start  at  799099, 
2295658;  799092, 2295661; 799244, 
2295662; 799663,  2295668;  800082, 
2295673; 800414, 2295677;  800379, 


2295672; 
2295688; 
2295851; 
2298838; 
2296912; 
2293218; 


800982, 
801297, 
802993, 
807604, 
805091, 
801679, 


2295684; 
2295688; 
2299556; 
2297939; 
2293218; 
2294214; 


801296, 
801369, 
806459, 
808913, 
805090, 
801640, 


2294225;  801796,  2294569;  801346, 
2294743;  801340,  2294745;  800636, 
2295040;  800633,  2295036;  800632, 
2295034; 800624,  2295037;  800620, 
2295038;  return  to  starting  point. 

(B)  Note:  Map  32  follows: 
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Map  32    Unit  9  -  Clermontia  samuelii  -  a 


W«kM  Point 


01:3   Miln 

I 1  l-=l 

0       12      3   Kikmettn 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Clermontia  samuelii  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(xiii)  Maui  9 — Cyanea  copelandii  ssp. 
haleakalaensis — b  (1,709  ha;  4,224  ac). 

(A)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  805053. 
2293180^  806644,  2292314;  808301, 
2291412;  806062, 2289747;  805115, 


2291183;  804741,  2291728;  804610, 
2289526; 804598,  2289317;  803684, 
2289877; 803296,  2290115;  802589, 
2290350;  802215, 2290953; 801641, 
2291671; 801871,  2292015;  801641, 


2292647; 801699,  2293766;  802359, 
2294139; 802646,  2294024;  802761, 
2293680; 802962,  2293852;  803432, 
2294063;  retimi  to  Starting  point. 

(B)  Note:  Map  33  follows: 
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Map  33    Unit  9  -  Cyanea  copelandii  ssp.  haleakalaensis  -  b 


(xxxiv)  Maui  9 — Cyanea  glabra — b 
(650  ha;  1,605  ac). 

(A)  Unit  consists  of  the  following  50 
boundary  points:  Start  at  801146, 
2294134; 801147, 2294134; 801185, 
2294156; 801306,  2294225;  801376, 
2294265;  801594,  2294228;  801679, 
2294214;  801771,  2294198;  802073, 
2294198; 802434,  2294198;  802655, 
2294131;  802883,  2293924;  803365, 
2293596;  803600,  2293468;  803707, 


2293361; 
2292852; 
2292196; 
2291855; 
2291560; 
2291366; 
2291078; 
2290709; 
2290884; 
2291212; 


803713, 
803318, 
803372, 
803988, 
803894, 
803486, 
803044, 
802722, 
802227, 
801832, 


2293247; 803425,  2291560; 801637, 2291660;  801550, 

2292564; 803312,  2291788;  801544,  2291848; 801604, 

2292055; 803713,  2291955; 801611, 2292069;  801517, 

2291687;  804008,  2292370; 801497, 2292538; 801443, 

2291480; 803680,  2292638; 801330, 2292757;  801229, 

2291265; 803305,  2292846;  801175,  2293006; 801182. 

2290763; 802850,  2293134; 801242, 2293401; 801142, 

2290743;  802542,  2293689; 801062, 2294018;  return  to 

2291017;  801979,  starting  point. 
2291439;  801745,    •   ^j  f,^^.  ^^^  3^  fo„„^^^ 
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Map  34    \]ntt9-Cyaneaghbra-b 


(xxxv)  Maui  9 — Cyanea  glabra — c 
(363  ha;  898  ac). 

(A)  Unit  consists  of  the  following  38 
boundary  points:  Start  at  805090, 
2293218; 805068,  2293196;  805053, 
2293181;  805053,  2293180;  804943, 
2293067; 804871,  2293032;  804680, 
2293002;  804400,  2293049;  804298, 
2293049;  804161,  2293121;  804036, 


2293276; 804024,  2293342;  803964,  2295538; 805534, 2295460; 805587, 

2293634; 803917, 2293843;  803988,  2295365; 805695,  2295150;  805933, 

2293950;  804084,  2294076;  804245,  2294828;  806166,  2294684;  806184, 

2294261;  804298,  2294398;  804245,  2294631;  806178,  2294595;  805981, 

2294571;  804191,  2294750;  804215,  2294362;  805677,  2294016;  805480, 

2295007;  804304,  2295144;  804489,  2293718;  805188,  2293318;  retiun  to 

2295275;  804573,  2295394;  804650,  starting  point. 

2295454;  804895,  2295550;  805367,  (g)  Note:  Map  35  follows: 
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Map 35  Uidt 9 -Cyanea glabra -c 


Critical  Habitat  Unit  9 


ffTTTTl  Critical  Habitat  for 
Cyanea  glabra  - c 

Elevation  (1,000-ft  ccmtours) 
/\/  Major  Road 
/\/  Coastline 


(pcxxvi)  Maui  9— Cyanea  hamatiflora  2293299;  803340,  2292930;  803288, 

ssp.  hamatiflora— h  (1,309  ha;  3,235  ac).  ,  2292113;  803657,  2291823;  804421, 

(A)  Unit  consists  of  the  following  34  2291454;  804289,  2291058;  803920, 

boundary  points:  Start  at  801996,  2290900;  803077,  2290716;  803548, 

2294274; 803261,  2294116;  805475,  2289729; 803114,  2290141;  801935, 

2292702;  805159, 2292328; 804474,  2289265; 800788, 2289185; 800516, 

2292692;  804184,  2292587; 803762,  2289662;  800342, 2289966; 799912, 

22^2824;  803635,  2293097;  803235,  2289966;  799418,  2289552;  799034, 


2289728; 799006,  2289910;  801285, 
2290452;  801917,  2291085;  801678, 
2291389; 801153,  2292060;  800860, 
2293524; 801185, 2294156;  801306, 
2294225;  801759,  2294089;  return  to 
starting  point. 

(B)  Note:  Map  36  follows: 
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Map  36    Unit  9  -  Cyaneo  hamatiflora  ssp.  hamatiflora  -  b 


I       I  Critical  Habitat  Unit  9 

HUH]  Critical  Habitat  for 

Cyanea  hamatiflora  ssp.  hamatiflora  -  b 

• .  •    Elevation  ( 1 ,000-fl  contours) 

/\/  Major  Road 

/\/  Coastline 


(xxxvli)  Maui  9 — Diellia  erecta — a  (2 
ha;  5  ac). 

(A)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  776678, 


2288562; 776714, 2288648;  776729, 
2288680;  776747, 2288719;  776756, 
2288719;  776808,  2288717;  776832, 


2288598; 776823,  2288519;  776820, 
2288498;  return  to  starting  point. 

(B)  Note:  Map  37  follows: 
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Map  37    Unit  9  -  DieOia  erecta  -  m 


Critical  Habitat  for 
Diellia  erecta  -  a 

Elevation  (1,000-ft.  contours) 
/\/  M^orRoad 
/A/  Coastline 


(kxxviii)  Maui  B-— Diellia  erecta — ^b 
(175  ha;  431  ac). 

(A)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  787240, 


2287564;  787475,  2287007;  786302, 
2286613; 785862, 2287663; 785861, 
2287662;  785789,  2287851;  785769, 


2287902; 785806. 2287916;  786914, 
2288334;  return  to  starting  point. 

(B)  Note:  Map  38  follows: 
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Critical  Habitat  Unit  9 

Critical  Habitat  for 
Diellia  erecta  -  b 

Elevation  (1,000-fl  contour^) 
/\/  Major  Road 
/\/  Coastline 


A      1^ 


(xxxix)  Maui  9 — Diplazium 
molokaiense — b  (162  ha;  401  ac). 


(A)  Unit  consists  of  the  following  4 
boundary  points:  Start  at  786149, 
2287088; 785806,  2288547;  786747, 


2288730; 787339,  2287329;  return  to 
starting  point. 

(B)  Note:  Map  39  follows: 
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Map  39    Vidt  9 -Dqflaziiim  molokaiense 'b 


Critical  Habitat  Unit  9 

ffTTTT]  Critical  Habitat  for 

Diplazium  molokaiense  -  b 

V    Elevation  (1,000-ft.  contours) 

/\/  MjyorRoad 

/V  Coastline 


(3d)  Maui  9 — Flueggea  neowavmiea—      2283357;  781056,  2283374;  781342, 
a  (52  ha;  128  ac).  2282594;  781160,  2282542;  781012, 

(A)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  780345, 


2282863;  780388,  2282689;  return  to 
starting  point. 

(B)  Note:  Map  40  follows: 
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Map  40    Unit  9  -  Flueggea  neowawraea  -  a 


(xli)  Maui  9— Geranium  arboreum—A      2286118;  779447,  2286148;  779449, 

(731  ha;  1.805  ac).  2286273;  779451,  2286428;  779453, 

(A)  Unit  consists  of  the  following  78  2286528;  779457.  2286767;  779463, 

boundary  points:  Start  at  776678,  2287069;  779466,  2287187;  779469, 

2288562; 776714,  2288648;  776729,  2287405;  779474,  2287664;  779478, 

2288680; 776769,  2288768;  776801,  2287896; 779480,  2288005;  779481, 

2288841; 776816,  2288873;  776823,  2288094;  779481,  2288097;  779480, 

2288888;  776854,  2288875;  776994,  2288099; 779379,  2288090;  779098. 

2288817; 777437,  2288634;  777736,  2288064;  778964,  2288051;  778864, 
2288504;  777822,  2288467;  778221,    •  2288041;  778675,  2288023;  778485, 

2288151; 778821.  2288569;  778986,  2288006;  778407,  2287998;  778397, 

2288684;  779630.  2288318;  780757,  228-7997;  778396,  22»7997;  778295, 

2288633;  782012,  2288542;  781788,  2287839;  778290,  2287830;  778201, 

2286699;  781485,  2286623;  779450,  2287689;  778141,  2287597;  778127, 

2286115; 779447,  2286116;  779447,  2287576;  778122,  2287567;  778097, 


2287528 
2287458 
2287295 
2287268 
2287111 
2287452 
2287694 
2287928 
2288068 
2288237 
2288401 
2288412 


778072 
778008 
777929 
777872 
777670 
776983 
776756 
776860 
776895 
776979 
777006 
777006 


,  2287490; 
, 2287395; 
, 2287273; 
, 2287190; 
. 2287202; 
, 2287585; 
, 2287770; 
, 2288037; 
, 2288122; 
. 2288341; 
, 2288411; 
, 2288413; 
, 2288414; 


2288413; 777005 
starting  point. 

(B)  Note:  Map  41  follows: 


778051, 
777941, 
777926, 
777820, 
777221, 
776726, 
776817, 
776871, 
776938, 
777002, 
777006, 
777005, 
return  to 
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m 


Map  41    Unit  9  -  Geranium  arboreum  -  a 


Critical  Habitat  Unit  9 

ffTTTTl  Critical  Habitat  for 

Geranium  arboreum  -  a 

Elevation  ( 1 ,000-ft.  contours) 
W  Major  Road 
/\/  Coastline 


xlii)  Maui  9— Geranium  2297574;  790061,  2297560;  790093, 

wltiflomm—h  (4,817  ha;  11,903  ac).  2297545;  790216,  2297485;  790249, 
(A)  Unit  consists  of  the  following  155   2297467;  790279,  2297452;  790304, 

boundary  points:  Start  at  788163,  2297441;  790412,  2297387;  790443, 

2297782;  788209,  2297823;  788474,  2297372;  790472,  2297357; 790581. 

2298061; 788549.  2298128;  788563,  2297304; 790633, 2297278; 790637, 

2298140;  788752.  2298310;  788754.  2297277;  790638.  2297276;  790666. 

2298309; 788785.  2298291;  788906,  2297261; 790712.  2297238;  790778. 

2298219;  788934,  2298204;  788940,  2297205;  790851.  2297171;  790865. 

2298201;  788945.  2298198;  788965.  2297163;  790992.  2297102;  791049. 

2298185; 789012.  2298158;  789097,  2297073;  791253,  2296971;  791748. 

2298111; 789125,  2298094;  789154.  2296726; 792093.  2296555;  792239, 

2298077; 789279.  2298004;  789310.  2296482; 792302. 2296451;  792444. 

2297986; 789342,  2297969;  789450,  2296380; 792449,  2296378;  792490. 

2297905; 789495,  2297879;  789521.  2296357; 792655,  2296275;  793070. 

2297863; 789656.  2297787;  789683,  2296068; 793303, 2295953; 793307, 

2297771; 789712,  2297753;  789841.  2295951; 793422.  2295894;  793425, 

2297681;  789867,  2297664;  789901,  2295892; 793482,  2295864;  793485, 

2297645; 789955, 2297614;  790033,  2295863;  793542, 2295834;  793701, 


2295755; 
2295605; 
2295612; 
2295623; 
2295628; 
2295632'; 
2295635; 
2296102; 
2296565; 
2297162; 
2297693; 
2297782; 
2297871; 
2298402; 
2298492; 
2298537; 
2298559; 
2298570; 
2298576; 


794013, 
794739. 
795523, 
796322, 
796367, 
796712. 
796322, 
795805. 
794929, 
794089, 
793840. 
793715. 
793096, 
792846, 
792721, 
792659. 
792627. 
792612, 
792604, 


2295601; 
2295608; 
2295618; 
2295627; 
2295628: 
2295633; 
2295917; 
2296286; 
2296911; 
2297517: 
2297695; 
2297784; 
2298227; 
2298405; 
2298494; 
2298539; 
2298561; 
2298572; 
2298578; 


794376. 

795102,* 

795945, 

796366, 

796710. 

796712, 

796064, 

795412, 

794586. 

793843, 

793717, 

793592. 

792850, 

792724, 

792661, 

792630. 

792614, 

792606, 

792602, 
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2298579; 
2298581; 
2298730; 
2298804; 
2298841; 
2298860; 
2298869; 
2298874; 
2299139; 


792600, 
792395, 
792290, 
792238, 
792212, 
792199, 
792193, 
792187, 
792911, 


2298581; 
2298727; 
2298802; 
2298839; 
2298858; 
2298867; 
2298872; 
2298876; 
2298800; 


792599, 
792392, 
792288, 
792236, 
792210, 
792197, 
792190, 
791820. 
794323. 


2298361; 
2297495; 
2295643; 
2295643; 
2295649; 
2295683; 
2295038; 
2293819; 
2292539; 


795561, 
797590. 
797602. 
797793. 
800429, 
801148, 
800619, 
798494, 
798357, 


2297771; 
2295645; 
2295643; 
2295645; 
2295671; 
2295656; 
2295037; 
2292544; 
2292680; 


797414, 
797591. 
797615, 
798243, 
801112, 
800620, 
799580, 
798490, 
798374, 


2292403;  798056, 2292031;  797894, 
2291841;  792958,  2292187;  790618, 
2291998; 789902, 2292186;  790128, 
2293507;  789788,  2294035;  788807, 
2294262;  788770,  2295129;  789109, 
2296601;  789675, 2297733;  789185. 
2297997;  return  to  starting  point. 

(B)  Note:  Map  42  follows: 


Map  42    Unit  9  -  Geranium  muUiflorum  -  b 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Geranium  multijlorum  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/\/  MaJOTRoad 

/\/  Coastline 


(xliii)  Maui  9 — Geranium 
multiflorum — c  (182  ha;  451  ac). 


(A)  Unit  consists  of  the  following  4 
boundary  points:  Start  at  786997. 
2288137;  784544,  2287319;  786824, 


2289775;  786580,  2289125;  retmn  to 
starting  point. 

(B)  Note:  Map  43  follows: 
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Critical  Habitat  Unit  9 

irTTTTI  Critical  Habitat  for 

Geranium  multiflorum  -  c 

Elevation  (1,000-it.  contours) 
/\/  Major  Road 
/\/  Coastline 


(xliv)  Maui  9—Upochaeta  2282955;  786702,  2282956;  786655. 

kamolensis^a.  (1.475  ha;  3,644  ac).  2283208;  787384,  2283423;  787548, 

(A)  Unit  consists  of  the  following  42  2283495;  787945,  2283669;  788905, 

boundary  points:  Start  at  782955,  2284089;  788984.  2283995;  789152. 

2282353; 783327.  2282400;  784164,  2283770; 789288,  2283565;  789391. 

2282607; 784741,  2282683;  785726.  2283327; 789514.  2283129;  787773, 

2282934; 786198.  2283073;  786228,  2282368; 786596,  2281853;  786087. 

2282888; 786228.  2282887;  786230,  2281631; 786085,  2281630;  784789, 

2282886; 786701,  2282954;  786702.  2281189; 784708.  2281139;  784251, 


2281019;  784001 
2280811; 781021 
2279811;  780216 
2280453;  780063 
2280834;  779976 
2281595;  780248 
2282128; 782206 
starting  point. 

(B)  Note:  Map  44 


, 2280899; 
,2279811; 
. 2279920; 
,  2280787; 
, 2281160; 
2281900; 
, 2282259; 

follows: 


783805, 
780368, 
780139, 
780052, 
780031, 
781662. 
return  to 
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Map  44    Unit  9  -  Lipochaeta  kamolensis  -  a 


^  (xlv)  Maui  9 — Melicope  balloui — ^b 
(394  ha;  973  ac). 

(A)  Unit  consists  of  the  following  45 
boundary  points:  Start  at  801687, 
2292860; 801740,  2293120;  801749, 
2293217; 801736,  2293388;  801740, 
2293476; 801793,  2293617;  801894, 
2293723;  802092,  2293736;  802374, 
2293512; 802708,  2293331;  802840, 
2293212;  802889,  2293116;  802955, 


2293094;  803069,  2293173;  803087,  2291844; 803681, 2291848;  803413, 

2293287; 803047,  2293446;  803047,  2291949; 803272, 2292020;  803153, 

2293538; 803140. 2293582;  803316,  2292051;  803109,  2292020;  803118, 

2293437; 803545, 2293314;  803619,  2291804; 803091, 2291562;  802964. 

2293116; 803769, 2292957;  804016,  2291430; 802770,  2291368;  802422, 

2292781; 804266,  2292645;  804249,  2291298; 802088,  2291417;  802000, 

2292561; 804051, 2292403;  803963,  2291518; 801758, 2292262;  801714, 
2292244;  803945,  2292099;  803945,    ,  2292447;  return  to  starting  point. 
2291945;  803928.  2291870;  803804.       ^j  ^ote:  Map  45  follows: 
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Map  45    Voit9-Mettcope  balloui 'b 


Critical  Habitat  Unit  9 

IfTTTT]  Critical  Habitat  for 

A^licope  balloui  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/N/  Coastline 


xlvi)  Maui  9 — Melicope  knudsenii — 
a  (^8  ha;  69  ac). 

(A)  Unit  consists  of  the  following  26 
boundary  points:  Start  at  779378. 
2283038; 779379.  2283091;  779379, 
2283156;  779384,  2283260;  779385, 
2283362; 779386,  2283461;  779389, 


2283570; 
2283769; 
2283869; 
2283992; 
2284203; 
2284322; 


779391, 
779397, 
779397, 
779401, 
779403, 
779408, 


2283672; 
2283858; 
2283875; 
2284094; 
2284241; 
2284377; 


779394. 
779397, 
779398, 
779401, 
779406, 
779408, 


2284385; 779408, 2284390;  779413, 
2284560;  779419,  2284768;  779424, 
2285004; 779427, 2285134;  779523, 
2285126;  779547,  2283051;  return  to 
starting  point. 

(B)  N«rte:  Map  46  follows: 
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Map  46    Unit  9  -  Melicope  knudsenii  -  a 


Inset 


I       i  Critical  Habitat  Unit  9 

Critical  Habitat  for 
Melicope  knudsenii  -  a 

Elevation  (1,000-ft.  contours) 

Major  Road 

/\/  Coastline 


3   Mils 

3 


0       I 


3   Kiloaicien 


^ 

c;^^ 

>, 

N                         ^^ 

m 

; 

(xlvii)  Maui  9 — Melicope  2283260 

mucronulata—a  (34  ha;  83  ac).  2283461 

(A)  Unit  consists  of  the  following  23  2283672 

boundary  points:  Start  at  779374,  2283875 

2282861; 779377,  2282926;  779379,  2284094 

2283091; 779379, 2283156;  779384,  2284241; 


779385, 
779389, 
779394, 
779398, 
779401, 
779406, 


2283362; 
2283570; 
2283769; 
2283992; 
2284203; 
2284322; 


779386, 
779391, 
779397, 
779401, 
779403, 
779413, 


2284560; 779419, 2284768; 779424, 
2285004; 779427, 2285144;  779552, 
2285134; 779552, 2285008;  779544, 
2282873;  return  to  starting  point. 

(B)  Note:  Map  47  follows: 
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Map  47    Unit  9  -  Melicope  mucronulata  -  a 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Melicope  mucronulata 

ElevatiOT  (1,000-fl  contours) 

/\/  Major  Road 

/\/  Coastiine 


Wviii)  Maui  9 — Melicope  ovalis — a 
(933  ha;  2,306  ac). 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  803684, 
2289877;  803574,  2289704;  803114, 


2290141;  803112,  2290139;  801383, 
2291766; 801145, 2291990;  800743, 
2293514;  800900,  2294126; 801146, 
2294134; 801147, 2294134;  801148, 
2294134;  801758,  2294144;  804700, 


2292498; 804245,  2292498;  803895, 
2292463;  804438,  2291482;  804352, 
2291008;  803667,  2290169;  return  to 
starting  point. 

(B)  Note:  Map  48  follows: 
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Map  48    ViAt9-MeUcopeovaliS'a 


Critical  Habitat  Unit  9 

UTTTT]  Critical  Habitat  for 
Melicope  ovalis  -  a 

Elevation  ( 1 ,000-fl  c(»tours) 

/S/  Major  Road 

/V    Coastline 


(xlix)  Maui  9 — Neraudia  sericea — a 
(623  ha;  1,540  ac). 

(A)  Unit  consists  of  the  following  7 
boundary  points:  Start  at  787503, 


2286804;  782284,  2285907;  782162, 
2286366;  782046.  2286802;  786980, 


2288178; 787198, 2287662;  787557, 
2286813;  retiun  to  starting  point. 

(B)  Note:  Map  49  follows: 
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Map  49    Unit  9  -  Neraudia  sericea  -  a 


0       I 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Neraudia  sericea  -  a 

Elevation  (1,000-ft.  contours) 

/\/  Maj(X-Road 

/\/  Coastline 


A     IS 


(1)  Maui  9 — Nototrichium  humile — a 
[398  ha;  982  ac). 

!    (A)  Unit  consists  of  the  following  9 
joundary  points:  Start  at  780063, 


2280787;  779707, 2280753; 779507, 
2281898;  779466,  2282131;  779455, 
2282613; 781370, 2282843;  781731, 


2281716; 781818,  2281027;  781425, 
2280917;  return  to  starting  point. 

(B)Note:  Map  50  follows: 
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Map  50    Unit  9  -  Nototrichium  humile  -  a 


WakMPoM 


0      I 


Critical  Habitat  Unit  9 

IFTTTTI  Critical  Habitat  for 

Nototrichium  humile  -  a 

Elevation  (1,000-ft.  contours) 
/S/  MaJOTRoad 
/\/  Coastline 


\   I  -^^ 


(li)  Maui  9 — Phlegmariurus  mannii—  (A)  Unit  consists  of  the  following  4 

b  (383  ha;  947  ac).  boundary  points:  Start  at  787536, 

2286861; 784465,  2286413;  784226, 


2287486;  786946,  2288260;  return  to 
starting  point. 

(B)  Note:  Map  51  follows: 
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Map  51    Unit  9  -  Phlegmariurus  mannii  -  b 


(Hi)  Maui  9 — Phlegmariurus  mannii — 
c  (476  ha;  1,176  ac). 

1(A)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  801935, 


2289265; 800788, 2289185; 800342, 
2289966;  799912,  2289966;  799418. 
2289552; 799083,  2289679;  799034, 
2289728; 798541,  2290221;  798585, 


2290346; 801831,  2290999;  802185. 
2291070;  803010,  2290064;  retmn  to 
starting  point. 

(B)  Note:  Map  52  follows: 
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Map  52    Unit  9  -  PhUgmariurus  mannii  -  c 


(liii)  Maui  9 — Phyllostegia  mollis — b 
(508  ha;  1,256  ac) 

(A)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  787430, 


2287113;  786267',  2286707;  785468, 
2286458; 784537, 2286331;  784388, 
2286734;  784109, 2287909;  785061, 


2288163; 785507, 2288294; 786709, 
2288819;  return  to  starting  point. 

(B)  Note:  Map  53  follows: 
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26077 


Map  53    Unit  9  -  Phyllostegia  moUis  -  b 


I       I  Critical  Habitat  Unit  9 

ITTTTTI  Critical  Habitat  for 

Phyllostegia  mollis  -  b 

Elevation  (1,000-ft  contours) 

A/  Major  Road 

/\/  Coasdine 


liv)  Maui  9 — Plantago  princeps — a 
(^64  ha;  406  ac). 

(A)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  794508, 


2291589; 794636, 2292209;  795824, 
2291911;  796274, 2290033; 796133, 
2290112; 796008, 2290304;  795864, 
2290318;  795807,  2290385;  795821, 


2290462;  795400,  2290907;  795299, 
2291051; 795213,  2291075;  794614, 
2291434;  retiun  to  starting  point. 

(B)  Note:  Map  54  follows: 
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Map  54    Unit  9  -  Plantago  princeps  -  a 


WakaaPoinl 


0  I  :  3   Miles 

I 1  h 

0       I       2      3   Kil 


Critical  Habitat  Unit  9 

imni  Critical  Habitat  for 

Plantago  princeps  -  a 

' ./    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


%;^ 

A     \m' 

(Iv)  Maui  9 — Platanthera  holochila — 
a  (241  ha;  596  ac). 

(A)  Unit  consists  of  the  following  18 
boimdary  points:  Start  at  800379, 
2295672;  800982,  2295684;  801296, 


2295688; 801297,  2295688;  801367, 
2295845; 802309, 2296025;  802197, 
2294658; 801820,  2294614;  801346, 
2294743;  801343,  2294744;  800511, 
2295191; 800001, 2295168; 799735, 


2294991; 799557, 2294880; 799402, 
2294969; 798778,  2295470;  799935, 
2295528;  800349,  2295462;  return  to 
starting  point. 

(B)  Note:  Map  55  follows: 
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Map  55    Umt  9 'Platanthera  holochila -a 


vi)  Maui  9 — Schiedea 
hqleakalensis — a  (26  ha;  64  ac).  . 


(A)  Unit  consists  of  the  following  4 
boundary  points:  Start  at  789350, 
2295087;  789223,  2294975;  788711. 


2295251;  789089,  2295825;  return  to 
starting  point. 

(B)  Note:  Map  56  follows: 
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Map  56    Unit  9  -  Schiedea  haleakalensis  -  a 


0       12      3    kilumrwn 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Schiedea  haleakalensis  -  a 

Elevation  (1,000-ft.  contours) 
A/  Major  Road 
/\/  Coastline 


(Ivii)  Maui  9 — Schiedea 
haleakalensis — b  (77  ha;  189  ac). 

(A)  Unit  consists  of  the  following  8 
boundary  points:  Start  at  794791, 


2292187; 795274,  2292032;  795602, 
2291475; 795788,  2291001;  795397, 
2290929;  795031,  2291796;  794146, 


2291863;  793984,  2292184;  retvim  to 
starting  point. 

(B)  Note:  Map  57  follows: 
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(Ivlii)  Maui  10 — Alectryon 
macrococcus — ^b  (402  ha;  992  ac). 

(A)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  790161, 


2287892 
2288649 
2288207 
2286865 
2286111 
2286503 
2286864 
2287235 
2287244 
2287278 
2287341 
2287386 
2287538; 


790167, 2287894 
792550, 2288788 
792207. 2288023 
792021.2286624 
790896, 2286265 
790526, 2286863 
790342,  2287060 
790166, 2287238 
790149,  2287257 
790113, 2287317 
790085, 2287359 
790031,  2287426; 


792132, 
792695, 
792491, 
791018, 
790745, 
790525, 
790170, 
790160, 
790135, 
790099, 
790061, 
790244, 


return  to  starting  point. 


(B)  Note:  Map  58  follows: 


Map  58 

Unit  10 

Alectryon  macrococcus  -  b 


s^~ 


Pukai  Gulch 


imn  Critical  Habitat  Unit  10  for 
Alectryon  macrococcus  -  b 

Elevitioo  (1,000-ft  contoun) 
/S/  MajorRoad 
/v    Coastline 


MBm 


A 


(lix)  Maui  11 — Upochaeta 
kamolensis — ^b  (42  ha;  105  ac). 


(A)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  791492, 
2285251; 791757, 2285370;  791758, 
2285368;  792019,  2284935;  792107, 
2284459;  792107,  2284447;  792107, 
2284163; 792103, 2284162; 791825, 
2284087;  791831,  2284136;  791831, 
2284137;  791825,  2284347;  791825, 
2284348;  791736,  2284527;  791629, 
2284802;  791506.  2285203;  retiun  to 
starting  point. 

(B)  Note:  Map  59  follows: 


Map  59 
Uaitll 

Upochaeta  kamolensis  • 


h 


^ 


■■.^■' 


x^ 


Pukai 
Gulch 


i 


I 


Giich 


Nuu 


Huakira 
Bay 


Pae^Oeeem 


ITTTTl  Critical  Habitat  Unit  n  for 
Upochaeta  kamolensis  -  b 

..      Elevation  (1,000-ft  contours) 
/V  MajorRoad 
/\/  Coastline 


A 


(Ix)  Maui  12 — Vigna  o-wahuensis — a 
(144  ha;  357  ac). 

(A)  Unit  consists  of  the  following  27 
boundary  points  and  the  intermediate 
coastline:  Start  at  Start  at  771207, 
2278581; 771207,  2278581;  772344, 
2278517;  773349,  2278461;  773349, 


2278461; 773349, 2278461 
2277638; 773294,  2277610 
2277758; 772830,  2277758 
2278087;  772691,  2278009 
2277944; 772464,  2277817 
2277818; 772464,  2277873 
2277904; 772291,  2277823 
2277823;  771941,  2277804 
2278009;  771861,  2277996 
2277785;  771283,  2278049 
2278049;  771283, 2278049 
2278581;  return  to  starting 
to  starting  point. 

(B)  Note:  Map  60  follows: 


;  773296, 
;  772830, 
; 772839, 
; 772697, 
; 772464, 
; 772302, 
; 772291, 
; 772001, 
; 771858, 
; 771283, 
; 771207, 
point.;  return 


Map  60 
Unit  12  -  Vigna  o-wahuensis  -  a 


Kaunauhane 

'..Katoi 

''■»*«'«        "-...mo 


PacifkOctm 


trnH  Crincal  Habitat  unit  12  for 
Vigna  o-wahuensis  •  a 

\     Elevation  ( 1 ,000-ft.  contours) 
/S/  MajorRoad 
/V  Cowdine 


A 


(Ixi)  Maui  13 — Alectryon 
macrococcus — c  (418  ha;  1,034  ac). 

(A)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  777409, 
2281715;  777399,  2281716;  775210, 
2281944;  775397,  2282390;  775399, 
2282405;  775595,  2284266;  776003, 
2284682; 776042,  2284722;  776732, 
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2284778;  776737, 
2284151;  776861, 
2283406;  776919, 
2282542;  777020, 
2282205;  777021, 
2282220; 777408, 
starting  point. 

<B)  Note:  Map  61 


2284731; 776802, 
2283642;  776886, 
2283097; 776983, 
2282206;  777020, 
2282204;  777365, 
2281728;  return  to 

follows: 


Map  61 

Unit  13 

Alectryon  macrococcus  -  c 


PuuOui 


anu 


Critical  Habitat  Unit  13 

Critical  Habitat  Unit  for 
Alectryon  macrococcus  -  c 


Elevation  ( 1 .000-ft.  contours) 
\/\/  MajorRoad 
/\/  Coastline 


0.5 


Miles 


05      I    Kilomoen 


A 


(Ixii)  Maui  13 — Bonamia  menziesii — 
a  (536  ha;  1,325  ac). 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  777534; 
2280121; 777558,  2279855;  777557, 
2279856; 775339, 2281114; 774656, 
2281501; 775099,  2281680;  775397, 
2282390; 775399,  2282405;  775433, 
2282731;  775436,  2282755;  776398, 
2283391;  776891,  2283357;  776919^., 
2283097;  776983.  2282542;  777020.' .,    ' 


2282206;  777020,  2282205; 777021, 
2282204;  777348,  2282219;  return  to 
starting  point. 

(B)  Note:  Map  62  follows: 


Map  62 
Unit  13  -  Bdruuma  menziesii  -  a 


I       I  Critical  Habitat  Unit  13 

llllli   Critical  Habitat  Unit  for 
Bonamia  menziesii  -  a 

Elevation  (1, 000-ft.  contours) 
/\/   MajorRoad 
/v    Coastline 

0  OS  I   Mikt 


OJ      I   Kilomnm 


A 


(Ixiii)  Maui  13 — Cencbrus 
agrimonioides — a  (237  ha;  586  ac). 

(A)  Unit  consists  of  the  following  15 
boimdary  points:  Start  at  775397, 


2282390 
2283488 
2283308 
2282542 
2282205 
2282206 
2282162 
2281929; 


775399. 2282405;  775513. 
776422, 2283239; 776896, 
776919,  2283097;  776983, 
777020, 2282206;  777020, 
777021, 2282204;  777071, 
777077,  2282162; 777341, 
777390, 2281851;  775204, 
return  to  starting  point. 


(B)  Note:  Map  63  follows: 


Map  63  Unit  13 
Cenchrus  agrimonioides  -  a 


Critical  Habitat  Unit  13 

IIIIIB  Critical  Habitat  Unit  for 

Cenchrus  agrimonioides  •  a 

Elevation  (1, 000-ft.  contours) 
/S/  MajorRoad 
/Sy  Coastline 


OJ 


0     OJ      I 


A 


(Ixiv)  Maui  13 — Colubrina 
oppositifolia — a  (739  ha;  1,827  ac). 

(A)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  777399, 


2281716 
2279856 
2279633 
2280511 
2280438 
2281557 
2283410 
2283406 
2282542 
2282190; 


777534, 2280121;  777557, 
777566, 2279748;  774460, 
774498,  2280191;  774520. 
774805. 2280290;  774901. 
775339.2281114;  775626, 
775438,  2281627;  775884, 
776885, 2283418; 776886, 
776919,  2283097;  776983, 
776985, 2282522;  777010, 
777361,  2282167;  return  to 


starting  point. 
(B)  Note:  Map  64  follows: 
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Map  64 

Unit  13 

Colubrina  oppositifoUa  -  a 


•^.  Puu 


(M 


Critical  Habitat  Unit  13 

IHim   Critical  Habitat  Unit  for 

Cenchna  agrimonioides  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


OJ      1 


A 


(Ixv)  Maui  13 — Flueggea 
neowawraea — b  (50  ha;  123  ac). 

(A)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  776821, 
2283991; 776861. 2283642;  776886, 
2283406; 776899, 2283288;  776236, 
2283166; 776192,  2283998;  return  to 
starting  point. 

(B)  Note:  Map  65  follows: 


Map  65 

Unit  13 

Flmeggeaneowmwraea-b 


Hokiiiaie 


Critical  Habitat  Unit  13 

mill  Critical  Habitat  Unit  for 

Flueggea  neowawraea  •  b 

Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/V    Coastline 


0.5 


0     OJ      I 


A 


(Ixvi)  Maui  13 — Melicope 
adscendens — a  (161  ha;  397  ac). 

(A)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  776003, 
2284682;  776019,  2285054;  776489, 
2284998; 776709,  2284972;  776737, 
2284731;  776802, 2284151;  776844, 
2283785; 776865,  2283600;  776886, 
2283406;  776919,  2283097;  776928, 
2283019;  775938,  2283164;  return  to 
starting  point. 

(B)  Note:  Map  66  follows: 


Map  66 
Unit  13  -  MeUcope  adscendens  -  * 


***••— 


w\ 


A 


Critical  Habitat  Unit  13 

Critical  Habitat  Unit  for 
Melicope  adscendens  -  a 

Elevation  ( 1,000-ft  contours) 
MjyorRoad 


/\/  Coastline 


0.5 


I    Miles 


05      I   Kiluiimiii 


A 


(Ixvii)  Maui  13 — Melicope 
knudsenii—h  (163  ha;  403  ac). 

(A)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  776489, 
2284998; 776552,  2285180;  776688, 
2285156; 776737, 2284731;  776802, 
2284151;  776854,  2283698;  776863, 
2283625; 776886,  2283406;  776919, 
2283097;  776948,  2282847;  775700, 
2282749;  return  to  starting  point. 

(B)  Note:  Map  67  follows: 
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Map  67 
Unit  13  -  Melicope  knudsenu  -  b 


I       I  Critical  Habitat  Unit  13 

JIIIIJI  Critical  Habitat  Unit  for 
Melicope  knudsenii  -  b 

I  Elevation  (1,000-ft  contours) 

/S/  Major  Road 
l/X/  Coastline 


OJ 

=r- 


I    Milo 


Kikmeien 


i(lxviii)  Maui  13— Sfeiicope 
mucronulata — ^b  (195  ha;  481  ac). 

(A)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  776560, 
2285179; 776688,  2285156;  776737, 
2284731; 776802, 2284151;  776834, 
2283873; 776873,  2283524;  776886, 
2283406; 776919, 2283097;  776973, 
2282631; 776189, 2282501;  775681, 
2282604; 775689, 2282754;  776094, 
2283897;  return  to  starting  point. 

B)  Note:  Map  68  follows: 


Map  68 
Unit  13  'Melictgte  mucronulata  -  b 


Critical  Habitat  Unit  13 

llllll  Critical  Habitat  Unit  for 

Melicope  mucronulata  -  b 

.  Elevation  (1,000-ft  contours) 

/x/  Major  Road 
/v    Coastline 


0.5 


0     OJ      I 


A 


(box)  Maui  13 — Sesbania 
tomentosa — ^b  (79  ha;  195  ac). 

(A)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  774498, 
2280191;  773607,  2281357;  774253, 
2281429; 774901, 2280438;  775045, 
2280217;  774598,  2280060;  return  to 
starting  point. 

(B)  Note:  Map  69  follows: 


Map  69 
Unit  13  -  Sesbania  tomentosa  -  b 


I       I  Critical  Habitat  Unit  13 

mill   Critical  Habitat  Unit  for 
Sesbania  tomentosa  -  b 

Elevadon  (1,000-ft  contours) 
/S/  MajorRoad 
/v   Coasdine 

0  a5  1   Mil* 


OJ      I 


A 


(Ixx)  Maui  13 — Spermolepis 
hawaiiensis — a  (91  ha;  225  ac). 

(A)  Unit  consists  of  the  following  4 
boundary  points:  Start  at  776697, 
2282941; 776828, 2281119; 776127, 
2281124;  776388,  2282905;  return  to 
starting  point. 

(B)  Note:  Map  70  follows: 
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Map  70  Unit  13 
Spermolepis  hawaiiensis  -  a 


PuuOmi 


Critical  Habitat  Unit  13 

lllllll   Critical  Habitat  Unit  for 

Spermolepis  hawaiiemis  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/S/  Major  Road 
/\/  Coastline 


0.5 


OJ      1    Kilonocn 


A 


(Ixxi)  Maui  14 — Geranium 
arhoreum — b  (452  ha:  1,116  ac). 

(A)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  780754, 
2291599; 780710,  2291446;  780373, 
2290270; 780279. 2290173;  780278, 
2290174; 778398, 2291590;  779750, 
2293350; 781334, 2292030;  781340, 
2292025;  return  to  starting  point. 

(B)  Note:  Map  71  follows: 


Map  71 
Unit  14  -  Geranium  arboreum  -  b 


>^ 


Kaonouki 


A 

W 

^  "^ 

j!> 

r "% 

/ 

^ 

^ 

/    ^•■" 

.i'PuuKMkM 

1       1  Critical  Habitat  Unit  14 

llllil  Critical  Habitat  Unit  for 

Kantfiai 


Geranium  arboreum  -  b 


Elevation  ( 1 ,000-fl  contours) 
/V    Major  Road 
/v    Coastline 


OS 


A 


(Ixxii)  Maui  15 — Geranium 
arboreum — c  (667  ha;  1,648  ac). 

(A)  Unit  consists  of  the  following  39 
boundary  points:  Start  at  783428, 


2296641 
2295690 
2294208 
2293422 
2293416 
2294254 
2294804 
2296409 
2296937 
2296907 
2296893 
2296875 
2296833 
2296816 
2296772 
2296758 


784570, 2295895 
784206, 2295457 
782956, 2294207 
782263, 2293191 
782187, 2293615 
781096, 2294510 
781473,  2295735 
782490, 2296948 
782582, 2296918 
782636,  2296900 
782679,  2296886 
782816, 2296841 
782858, 2296827 
782965,  2296793 
783050, 2296765 


784440, 
782957, 
782421, 
782223, 
781338, 
780818, 
782282, 
782522, 
782616, 
782656, 
782713, 
782839, 
782895, 
783029, 
783073, 


783093, 2296751; 783114, 


2296707;  783263,  2296695; 783282, 
2296689;  783304,  2296681;  783388, 
2296654;  return  to  starting  point. 

(B)  Note:  Map  72  follows: 


Map  72 
Unit  15  -  Geranium  arboreum  -  c 


Critical  Habitat  Unit  IS 

mill  Critical  Habitat  Unit  for 
Alectryon  macrococcus  -  c 

Elevation  (1,000-fl.  contours) 
/\/  Major  Road 
/v    Coastline 


0.3 

=r- 


A 


2296744;  783182.  2296721;  783227, 


(Ixxiii)  Maui  16 — Hibiscus 
brackenridgei — a  (212  ha;  523  ac). 

(A)  Unit  consists  of  the  following  27 
bomidary  points:  Start  at  756769, 
2303771; 756794,  2303787;  756914, 
2303864; 757007, 2303958;  757033, 
2304013; 757058,  2304068;  757053, 
2304123;  757071,  2304153;  757104, 
2304208;  757162,  2304244;  757198, 
2304267; 757206,  2304365;  757138, 
2304395; 757037,  2304471;  756959, 
2304605; 757541, 2304994; 758421, 
2304900; 758402,  2304566;  758427, 
2304491; 758605,  2304369;  758716, 
2304323; 758665,  2303806;  758665, 
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2303805;  758615, 2303558;  758067, 
2303509; 756894, 2303623;  756774. 
2303746;  return  to  starting  point. 

B]  Note:  Map  73  follows: 


Map  73 

Unit  16 

Hibiscus  brackenridga  -  a 


Critical  Habitat  Unit  16 

IIHII   Critical  Habitat  Unit  for 

Hibiscus  brackenridgei  -  a 

/''■•■/  Elevitiaa(l,000-ft  contours) 
/S/  MqorRoad 
/V  Coastline 


A 


(bodv)  Maui  17 — Alectryon 
macrococcus — d  (391  ha;  965  ac). 

(A)  Unit  consists  of  the  following  27 
boimdary  points:  Start  at  746095, 
2314835;  746096,  2314835;  746207, 
2314953; 746887,  2314706;  747096, 
2314630;  747103,  2314277;  747172, 
2314023;  747194,  2313958;  747189, 
2313958;  747258,  2313703;  747500, 
2311983; 747492,  2311912;  747502. 
2311779;  746629,  2311755;  746420, 
2311719; 746022,  2311962;  746024, 
2312026;  746020, 2312039;  746014, 
2312318;  746038.  2312650;  746002. 
2313394; 746052.  2313940;  746048. 
2313940;  745960.  2314381;  745954, 
2314592;  745934.  2314718;  745938, 
2314873;  return  to  starting  point. 

(B)  Note:  Map  74  follows: 
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Map  74    Unit  17  -Alectryon  macrococcus  -  d 


Critical  Habitat  Unit  17 

IfTTTH  Critical  Habitat  for 

Alectryon  macrococcus  -  d 

Elevation  (1,000-ii  contours) 
/\/  Major  Road 
/\/  Coastline 


31 


2   Miles 


1        2   iOlometeR 


31 


(Ixxv)  Maui  \7— Alectryon  2316129;  7^7AA7,  2316142;  747409,  2316526;  746698, 

macrococcus — e  (110  ha;  271  ac).  2316159;  747389,  2316169;  747365,  2316550;  746617, 

(A)  Unit  consists  of  the  following  105   2316186;  747345,  2316212;  747336,  2316571;  746551, 

boundary  points:  Start  at  747695,  2316228;  747328,  2316244;  747312,  2316622;  746505, 

2315652;  747693, 2315665;  747695,  2316282;  747299,  2316323;  747290,  2316680;  746457, 

2315687; 747702, 2315718;  747713,  2316361;  747289,  2316384;  747289,  2316689;  746410, 

2315745; 747728, 2315775;  747729,  2316392; 747296, 2316429;  747296.  2316682; 746338, 

2315792; 747729. 2315793;  747717,  2316430; 747296,  2316431;  747260,  2316682;  746335, 

2315811; 747717, 2315812;  747697,  2316441; 747214,  2316449;  747159,  2316659;  746231, 

2315822; 747681,  2315836;  747675,  2316459; 747125,  2316462;  747109,  2317239; 746647, 

2315860; 747677, 2315876; 747681,  2316472;  747100, 2316476; 747078,  2317135;  746859, 

2315899: 747681, 2315918;  747667,  2316500;  747077,  2316501;  747055,  2317006;  747190, 

2315950; 747648, 2315974;  747620,  2316503; 747024, 2316497; 746977,  2316866; 747344, 

2315996; 747585, 2316012;  747546,  2316510;  746946,  2316512;  746922,  2316781;  747517, 

2316034; 747526,  2316055;  747508,  2316518;  746881,  2316516;  746836,  2316733; 747628, 

2316086;  747494,  2316109;  747476,  2316520;  746786,  2316524; 746741,  2316716;  747716, 


2316533; 
2316562; 
2316595; 
2316643; 
2316680; 
2316689; 
2316683; 
2316658; 
2316679; 
2317164; 
2317060; 
2316887; 
2316808; 
2316751; 
2316729; 
2316715; 


746655, 
746584, 
746533, 
746458, 
746411, 
746348, 
746337. 
746329. 
746501. 
746706, 
746968, 
747229, 
747418, 
747602, 
747715, 
747717, 


2316715; 747937, 2316652;  748040, 
2316630; 748046, 2316620;  748049, 
2316619;  748181,  2316434;  748179. 
2316409;  748181,  2316406;  748176, 


2316380; 748164, 2316249;  748053, 
2316110;  747990, 2316024; 747963, 
2315953; 747889, 2315855;  747846, 


2315782;  747792,  2315728;  747733, 
2315650;  retiun  to  starting  point. 

(B)  Note:  Map  75  follows: 


Map  75    Unit  17  -Alectryon  /micrococcus  -  e 


(Ixxvi)  Maui  17—Cenchrus  2304263;  754770. 2304254;  754759,  2304164;  754067, 

agrimonioides—h  (119  ha;  293  ac).  2304261;  754670,  2304324;  754542,  2304164;  754065, 

(A)  Unit  consists  of  the  following  55  2304415;  754352,  2305097;  754319,  2304149;  753825, 

boundary  points:  Start  at  753366,  2305108;  754132,  2305170;  754163,  2304195;  753908, 

2304292; 753617,  2305024;  753566,  2305075; 754^39, 2304985;  754242,  2304765; 753675, 

2305394;  753780,  2305464;  754068,  2304971;  754278,  2304785;  754347,  2303912;  753617, 

2305512; 754084,  2305461;  754013,  2304463; 754340,  2304443;  754333,  2303762;  753577, 

2305321; 754480, 2305078;  754546,  2304422;  754326,  2304400;  754314,  2303751; 753534, 

2305000;  754621,  2304863;  754699,  2304365;  754314,  2304364;  754278,  2303748;  753152, 

2304812;  754764,  2304356;  754769,  2304259;  754277,  2304259;  754068,  2303713; 753304, 


2304164; 
2304164; 
2304139; 
2304800; 
2304217; 
2303805; 
2303756; 
2303749; 
2303682; 
2304113; 


754066, 
753918, 
753832. 
753751, 
753632, 
753611, 
753550, 
753531, 
753163, 
753310, 
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2304130;  753365,  2304285;  753367, 
2304292;  return  to  starting  point. 


(B)  Note:  Map  76  follows: 


Map  76    Unit  1 7  -Cenchrus  agrimonioides  -  h 


(Ixxvii)  Maui  17 — Clermontia 
oblongifolia  ssp.  mauiensis — a  (16  ha; 
40  ac). 

(A)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  746327, 


2317071; 746357.  2317155;  746471. 
2317255;  746647,  2317164;  746706, 
2317135; 746859,  2317060;  746968, 
2317006;  747190,  2316887;  747229, 


2316866;  747288,  2316836;  746433, 
2316935;  746323,  2317068;  return  to 
starting  point. 

(B)  Note:  Map  77  follows: 
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Map  77    Unh  17  'Qermontia  oblongifolia  ssp.  mauiensis  -  a 


Critical  Habitat  Unit  17 

Critical  Habitat  for 

Clermontia  oblongifolia  ssp.  mauiensis  -  a 

Elevation  (1,000-ft.  contours) 
/V   Major  Road 
/\/  Coastline 


(Ixxviii)  Maui  \7— Clermontia  2315589;  751856,  2315640;  751831,  2317001;  751727, 

dblongifolia  ssp.  mauiensis— h  (696  ha;   2315694;  751805,  2315739;  751802,  2317090;  751693, 

1.720  ac).  2315745;  751780, 2316007;  751791,  2317254;  751693, 

(A)  Unit  consists  of  the  following  130   2316023;  751792,  2316024;  751792,  2317290;  751694, 

boundary  points:  Start  at  752453,  2316025;  751785.  2316046;  751774,  2317366;  751697, 

2314975; 752453, 2314976;  752416,  2316078; 751771, 2316121;  751767.  2317462; 751715, 

2314975;  752381,  2314973;  752342,  2316164; 751778.  2316192;  751794,  2317571; 751747. 

2314967; 752250,  2315013;  752158,  2316230; 751799,  2316258;  751807,  2317682;  751769, 

2315058; 752138,  2315091;  752117,  2316311; 751812,  2316339;  751828,  2317751; 751782. 

2315151; 752108, 2315196;  752103,  2316408; 751840, 2316469;  751842.  2317791; 751769. 

2315252; 752113,  2315300;  752112,  2316535; 751836, 2316587;  751832,  2317859; 751741. 

2315302; 752096,  2315325;  752085.  2316640; 751828.  2316678;  751828,  2317949; 751738, 

2315344; 752070,  2315374;  752051,  2316679;  751812,  2316711;  751793,  2318034;  751729, 

2315406; 752026,  2315438;  751991,  2316765;  751774,  2316831;  751763,  2318045;  751713, 

2315478; 751949,  2315532;  751900,  2316879;  751754,  2316929;  751744,  2318046;  751690, 


2317051; 
2317225; 
2317261; 
2317322; 
2317415; 
2317522; 
2317619; 
2317710; 
2317790; 
2317829; 
2317901; 
2317997; 
2318035; 
2318046; 
2318034; 


751703, 
751691, 
751698, 
751695, 
751702, 
751728. 
751767. 
751778, 
751782, 
751750, 
751738. 
751730, 
751714, 
751712. 
751665. 
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2318030; 
2318085; 
2318608; 
2320229; 
2320253; 
2320566; 
2320638; 
2320578; 
2319941; 


751651, 
751632. 
751517. 
751458. 
751454. 
751402, 
751430. 
751649, 
752122, 


2318051; 
2318124; 
2319810; 
2320252; 
2320260; 
2320630; 
2320630; 
2319822; 
2319497; 


751640, 
751599, 
751458, 
751458, 
751411, 
751401. 
751621. 
751885. 
752334, 


2320586; 
2320632; 
2319615; 
2319260; 
2318906; 
2318166; 
2317131; 
2318817; 
2318965; 


752346, 
752380, 
752861. 
752506, 
752358, 
752477, 
752832, 
753393, 
754192, 


2320647; 
2320629; 
2319645; 
2319113; 
2318344; 
2317338; 
2318285; 
2318669; 
2319231; 


752379, 
752654, 
752861, 
752802, 
752506, 
752654, 
753305, 
753778. 
754441, 


2319131; 754485 
2318787; 754458 
2318419; 754431 
2318058;  753902 
2318023; 753250 
2316807; 752799 
2315000;  752460 
starting  point. 

(B)  Note:  Map  78 


, 2319104; 
. 2318403; 
2318127; 
, 2318028; 
. 2317363; 
, 2316077; 
, 2314964; 

follows: 


754399, 
754519, 
754060, 
753875. 
753146. 
752486, 
return  to 


Map  78    Unit  17  ^Qermontia  ohlongifolia  ssp.  mauiensis  -  b 


Critical  Habitat  Unit  17 

llllll  Critical  Habitat  for 

Clermontia  ohlongifolia  ssp.  mauiensis  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/N/  Coastline 


(Ixxix)  Maui  17 — Clermontia 
ohlongifolia  ssp.  mauiensis — c  (296  ha; 
732  ac). 


(A)  Unit  consists  of  the  following  262 
boundary  points:  Start  at  750654, 
2312939; 750658, 2312963;  750658, 
2312964; 750644,  2312989;  750610, 


2313159; 750421,  2313289;  750102, 
2313508; 750074,  2313542;  750046. 
2313594; 750046,  2313595;  749977, 
2313657; 749957,  2313674;  749879, 
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2313766 
2313785 
2313912 
2313900 
2314008 
2314022 
2314024 
2314025 
2314062 
2314447 
2314500 
2314906 
2314945 
2314948 
2314973 
2315005 
2315065 
2315106 
2315161 
2315201 
2315289 
2315356 
2315403 
2315454 
2315504 
2315626 
2316120 
2316095 
2316057 
2316025 
2315962 
2315922 
2315885 
2315875 
2315863 
2315861 
2315834 
2315807 
2315773 
2315724 
2315671 
2315640 
23,15614 


749865, 
749692, 
749653, 
749427, 
749517, 
749762, 
749764, 
749764, 
749776, 
749769, 
749767, 
748105, 
748090, 
748069, 
748029, 
748001, 
748005, 
747975, 
747942, 
747933, 
747930, 
747931, 
747887, 
747831, 
747772, 
748615, 
748680, 
748687, 
748698, 
748717, 
748733, 
748743, 
748758, 
748770, 
748806, 
748849, 
748913, 
748960, 
749021, 
749090, 
749173, 
749205, 
7^9244, 


2313785 
2313889: 
2313912 
2313998 
2314015 
2314024 
2314024 
2314060 
2314445 
2314498 
2314500 
2314940 
2314947 
2314973 
2314987 
2315029 
2315083 
2315127 
2315193 
2315253 
2315329 
2315379 
2315423 
2315482 
2315512 
2316119 
2316102 
2316079; 
2316026 
2315987 
2315944 
2315901 
2315876 
2315868 
2315862 
2315847 
2315824 
2315800 
2315756 
2315709 
2315647 
2315627 
2315605 


749864, 

749655, 

749594. 

749481, 

749719, 

749763, 

749764, 

749776, 

749768, 

749768, 

748184, 

748092,' 

748089, 

748068, 

748007, 

748005, 

747994, 

747954, 

747940, 

747929, 

747935. 

747914, 

747857, 

747792, 

747727, 

748666, 

748682, 

748691, 

748698, 

748727, 

748738, 

748750, 

748759, 

748796, 

748826, 

748876, 

748949, 

749000, 

749067, 

749140, 

749188, 

749223, 

749332, 


2315568 
2315535 
2315514 
2315464 
2315430 
2315385 
2315351 
2315326 
2315288 
2315256 
2315224 
2315173 
2315098 
2315046 
2314928 
2314855 
2314809 
2314786 
2314758 
2314737 
2314703 
2314143 
2314110 
2314075 
2314029 
2313991 
2313946 
2313919 
2313871 
2313850 
2313794 
2313747 
2313700 
2313647 
2313597 
2313585 
2313545 
2313510 
2313496 
2313465 
2313432 
2313409: 
2313389 


749353, 
749404, 
749470, 
749486, 
749524, 
749571, 
749628, 
749666, 
749682, 
749720, 
749781, 
749833, 
749888, 
749960. 
750057, 
750097, 
750138, 
750215, 
750232, 
750265, 
750288, 
750461, 
750462, 
750476, 
750479, 
750479, 
750479, 
750468, 
750441, 
750438, 
750439, 
750437, 
750439, 
750435, 
750436, 
750451. 
750463, 
750469, 
750477, 
750505, 
750515, 
750541, 
750560", 


2315555 
2315524 
2315477 
2315451 
2315402 
2315373 
2315342 
2315306 
2315280 
2315236 
2315186 
2315147 
2315088 
2315009 
2314876 
2314830 
2314798 
2314763 
2314754 
2314720 
2314702 
2314125 
2314098 
2314039 
2314015 
2313958 
2313933 
2313903 
2313851 
2313827 
2313772 
2313723 
2313671 
2313610 
2313596 
2313562 
2313528 
2313497 
2313484 
2313443 
2313420 
2313398 
2313367 


749385. 
749421, 
749479, 
749500, 
749550, 
749617, 
749652, 
749677, 
749701, 
749736, 
749804, 
749874, 
749934, 
750020, 
750072, 
750120, 
750173, 
750223, 
750246, 
750286, 
750454, 
750462, 
750469. 
750478, 
750481, 
750479, 
750476, 
750450, 
750441, 
750440, 
750436, 
750437, 
750438, 
750436, 
750441, 
750456, 
750465, 
750469, 
750491. 
750510, 
750526. 
750551. 
750565, 


2313356;  750572,  2313334 
2313319; 750591,  2313304 
2313283;  750640,  2313257 
2313255; 750652,  2313247 
2313233;  750689,  2313219 
2313203;  750713,  2313180 
2313151; 750736,  2313118 
2313077;  750753,  2313062 
2313040;  750774,  2313031 
2313015; 750803. 2313003 
2312997;  750834,  2312921 
2312797;  750864,  2312784 
2312768;  750864,  2312767 
2312756;  750877,  2312736 
2312727; 750882,  2312717 
2312691;  750895,  2312668 
2312647;  750904,  2312646 
2312646;  751008,  2312240 
2312199;  751038,  2312126 
2312124; 751038, 2312092 
2312087;  751022,  2312131 
2312201; 750784.  2312291 
2312502;  750763,  2312476 
2312434; 750835, 2312384 
2312324;  750877,  2312323 
2312323; 750879,  2312323 
2312324; 750889,  2312378 
2312379; 750885,  2312387 
2312412;  750887,  2312413 
2312455;  750851, 2312517 
2312576; 750799, 2312595 
2312596;  750798,  2312596 
2312591; 750749,  2312590; 
2312611;  750734, 2312726 
2312751; 750739,  2312752 
2312793; 750712, 2312846 
2312846; 750711,  2312847 
2312851; 750690, 2312851 
2312849;  750672,  2312852 
starting  point. 

(B)  Note:  Map  79  follows: 


750578, 

750609, 

750643. 

750674. 

750704, 

750725, 

750747, 

750767, 

750792,  ' 

750815, 

750866, 

750864, 

750868, 

750881, 

750888, 

750904, 

750905. 

751019. 

751038, 

751037, 

751013, 

750742. 

750804. 

750877, 

750878, 

750880, 

750889, 

750887, 

750876, 

750819, 

750799. 

750757. 

750747, 

750739, 

750730, 

750711, 

750691, 

750687, 

retiun  to 
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Map  79    Unit  17  -Clermontia  obtongifoUa  ssp.  maidensis  -  c 


Xlxxx)  Maui  17—Golubrina  2311859;  744531, 2311866;  744526,  2312714; 

oppositifolia-b  {176  ha;  436  ac).  2311860;  744468,  2311866;  744468,  2313017; 

(A)  Unit  consists  of  the  following  67  2311918;  744513,  2311972;  744523,  2313025; 

boundary  points:  Start  at  744959,  2311989;  744820,  2312059;  744992,  2312736; 

2311780; 744794,  2311780;  744757,  2312075;  744984,  2312177; 744929,  2312761; 

2311853;  744803, 2311913; 744873,  2312317;  744741.  2312341; 744737,  2312639; 

2311930;  745003,  2311908;  745103,  2312339; 744736,  2312339; 744734,  2311971; 

2311941;  745246,  2312013;  745237,  2312365;  744653,  2312345;  744609,  2311692; 

2312047;  745184,  2312054;  745082,  2312328;  744558,  2312437; 744633,  2311706; 

2312024;  744998,  2311962;  744940,  2312480;  744679,  2312478;  744722,  2311825; 

2311972;  744855,  2311959;  744843,  2312477; 744785, 2312485; 744871,  2311939; 

2311979;  744786,  2311969;  744644,  2312454;  744945, 2312517; 745143,  2311780; 

2311877;  744574.  2311856;  744542,  2312557;  745196,  2312680;  745264,  (B)  Note; 


745351,  2312931 
745826, 2313019 
745975,  2312628 
746475, 2312844 
746666, 2312733 
746654, 2312523 
746539, 2311801 
746250, 2311692 
746197,  2311706 
745773,  2311844 
745404, 2311822 
return  to  starting 

:  Map  80  follows: 


; 745805, 
; 745913, 
; 746367, 
; 746618. 
; 746657. 
; 746558, 
; 746492. 
; 746219. 
; 745959, 
; 745572, 
; 745147, 
point. 
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(Ixxxi)  Maui  17—Ctenitis  2310369;  756961,  2310368;  756967, 

squamigem—a  (1,979  ha;  4,891  ac).  2310338;  756918.  2310152;  756801. 

(A)  Unit  consists  of  the  following  58  2309745;  756244.  2308954;  756153. 

boundary  points:  Start  at  754711.  2308971;  755784,  2309203;  755328, 

2310770;  755224,  2310599;  755234,  2308843; 754727, 2308566;  754703, 

2310596; 755269,  2310584;  755320,  2308555; 754391, 2308291;  754206, 

2310567;  755364,  2310585;  755366,  2308013;  754199, 2308002;  754164, 

2310585;  755661.  2310703;  755670.  2307624;  754157.  2307555;  753944. 

2310709;  756015.  2310849;  756300.  2307384;  753924.  2307060;  754322, 

2310859;  756582.  2310767;  756724.  2306732;  754390.  2306683;  754409, 

2310720;  756903,  2310594;  756939,  2306473;  754314,  2306226;  754335, 

2310479;  756941,  2310469;  756961,  2306032;  754344,  2305953;  754346, 


2305896; 754350.  2305895;  754350. 
2305894;  754356.  2305843; 754191, 
2305795; 754037, 2305734;  752927. 
2305830;  751646.  2306112;  751009, 
2307051;  750478,  2308025;  750460. 
2309016; 750885, 2309547;  751648, 
2309754;  751721,  2310011;  752535, 
2310277;  752735,  2310348;  753433. 
2310829;  753806,  2311124;  return  to 
starting  point. 

(B)  Note:  Map  81  follows: 
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Map  81    Unit  17  -Ctenitis  squamigera  -  a 


Critical  Habitat  Unit  17 

IHTTTl  Critical  Habitat  for 

Ctenitis  squamigera  -  a 

Elevation  ( 1 ,000-ft.  contours) 
A\/  Major  Road 
/\/  Coastline 


0 

E 


2   Miles 


1 


2  Kilometers 


n 


.    (Ixxxii)  Maui  17 — Ctenitis 
squamigera — ^b  (816  ha;  2.017  ac). 

(A)  Unit  consists  of  the  following  33 
boundary  points:  Start  at  745855, 
2313035; 745916,  2313043;  745773, 
2313571; 745745, 2313671;  745742, 
2313671; 745733, 2313825;  745726, 
2313936; 745666,  2314939;  746095, 


2314835; 
2314953; 
2314534; 
2314266; 
2313828; 
2313389; 
2312800; 


746096, 
746887, 
747735, 
747997, 
748025, 
748166, 
748392, 


2314835; 
2314706; 
2314300; 
2314050; 
2313740; 
2313105; 
2312568; 


746207, 
747359, 
747988, 
748006, 
748103, 
748233, 
748570, 


2312307;  748631, 2312228;  748652. 
2312200;  748748,  2312058;  748822, 
2312005; 749297,  2311460;  749584, 
2311129; 749324, 2311150; 749143, 
2311192; 746617, 2311468;  745999, 
2312213;  return  to  starting  point. 

(B)  Note:  Map  82  follows: 
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/ 


(Ixxxiii)  Maui  17— Ctenitis  2315745;  747728, 2315775;  747729,  2316323;  747290, 

squamigera— c  (137  ha;  338  ac).  2315792;  747729,  2315793;  747717,  2316384;  747289, 

':  (A)  Unit  consists  of  the  following  133   2315811;  747717,  2315812;  747702,  2316429i  747296, 

bbundary  points:  Start  at  747966,  2315820;  747691,  2315827;  747681,  2316431;  747260, 

2315141; 747954,  2315161;  747942,  2315836; 747675, 2315860;  747677,  2316449; 747159, 

2315193; 747940,  2315201:747933,  2315876; 747681,  2315899;  747681,  2316462;  747109, 

2315253; 747929,  2315289;  747930,  2315918; 747667, 2315950; 747648,  2316476;  747078, 

2315329; 747935,  2315356;  747931,  2315974; 747620,  2315996;  747585,  2316501;  747055, 

2315379; 747914,  2315403;  747887,  2316012; 747546,  2316034;  747526,  2316497;  746977, 

2315423; 747857,  2315454;  747831,  2316055; 747508,  2316086;  747494,  2316512; 746922, 

2315482; 747792, 2315504;  747750,  2316109; 747476,  2316129;  747447,  2316516; 746836, 

2315521; 747726,  2315545;  747722,  2316142; 747409, 2316159;  747389,  2316524;  746741, 

2315552; 747704,  2315583;  747698,  2316169; 747365,  2316186;  747345,  2316533;  746655, 

2315635; 747693, 2315665;  747695,  2316212; 747336,  2316228;  747328,  2316562; 746584, 

2315687; 747702,  2315718;  747713,  2316244; 747312,  2316282;  747299.  2316595;  746533, 


2316361; 
2316392; 
2316430; 
2316441; 
2316459; 
2316472; 
2316500; 
2316503; 
2316510; 
2316518; 
2316520; 
2316526; 
2316550; 
2316571; 
2316622; 


747289, 
747296. 
747296, 
747214. 
747125, 
747100, 
747077, 
747024. 
746946, 
746881, 
746786, 
746698, 
746617, 
746551, 
746505. 
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2316643;  746458.  2316680;  746457,  2316738;  746095, 2316749;  746058,  2316773; 747517, 2316751; 747602, 

2316680; 746411,  2316689;  746410,  2316757; 746020, 2316765; 745994,  2316733;  747628, 2316729; 747715, 

2316689;  746348,  2316682;  746338,  2316766; 745962, 2316761; 745913,  2316716;  747716,  2316715;  747719, 

2316683;  746337,  2316682;  746335,  2316779;  745961,  2316812;  746173,  2316715;  747767,  2316674;  747991, 

2316658;  746329,  2316659;  746194,  2316962; 746267, 2317022; 746270,  2316589;  748152,  2316547;  748190, 

2316687; 746199,  2316707;  746200,  2317031;  746278, 2317037; 746327,  2316422;  748188,  2316396;  748181, 

2316707;  746199,  2316708;  746198.  2317071; 746357, 2317155; 746377,  2316327;  748153,  2316030; 747996, 

2316709;  746186,  2316712;  746160,  2317211;  746405,  2317289;  746423,  2315412;  return  to  starting  point. 

2316720;  746128,  2316738;  746127,  2317280;  747344,  2316808;  747450,       (B)  Note:  Map  83  follows: 


Map  83    Unit  17  -Ctemtis  squamigera  -  c 


Critical  Habitat  Unit  17 

(nrm  Cntical  Habitat  for 

Ctenitis  squamigera  -  c 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/S/  Coastline 


0  1  2   Miles 

1  I    1 


2   Kilometcfs 


(Ixxxiv)  Maui  17 — Cyanea  glabra — d 
(255  ha;  630  ac). 

(A)  Unit  consists  of  the  following  36 
boundary  points:  Start  at  750480, 


2308143; 750494,  2308421;  750414, 
2308545;  750406,  2308713;  750523, 
2308867;  750465,  2308969;  750450, 
2309254;  750575,  2309437;  750794, 


2309576; 750969, 2309576;  751203, 
2309517; 751401, 2309386;  751474. 
2309254;  751664.  2309057;  751905. 
2308859;  752286,  2308801;  752468, 
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2308742;  752636,  2308589;  752607, 
2308362; 752505,  2308165;  752461, 
2307938; 752381, 2307755;  752125, 
2307492; 751913,  2307434;  751803, 


2307507; 751766,  2307712;  751781, 
2307880; 751781,  2308019;  751744, 
2308194; 751511, 2308421; 751262. 
2308406; 751130,  2308296;  750969, 


2308019; 750882,  2307872;  750736, 
2307872;  750545,  2308026;  return  to 
starting  point. 

(B)  Note:  Map  84  follows: 


Map  84    Unit  17  -Cyanea  glabra  -  d 

...•■  :v:.  iA 


2    Miles 


Critical  Habitat  Unit  17 

ffTTni  Critical  Habitat  for 
Cyanea  glabra  -  d 

Elevation  (1,000-ft.  contours) 
/V   Major  Road 
/\/  Coastline 


2   Kilometers 


Ixxxv)  Maui  17— Cyanea  glabra— e  2314050;  747967.  2313985;  747921, 

(470  ha;  1,163  ac).  2313749;  747890,  2313343;  748044, 

(A)  Unit  consists  of  the  following  28  2312415;  748090,  2312169;  748396, 

boundary  points:  Start  at  746593,  2311456;  748418,  2311379;  748403, 

2314813; 746887,  2314706;  747359,  2311287; 748254. 2311251;  747983, 

2314534; 747735,  2314300;  748095,  2311220;  747495,  2311082;  747412, 

2^4252;  748080,  2314231;  747997.  2311052;  747044,  2311200;  746967, 


2311589;  746567, 2312918; 746485, 
2313343;  746485, 2313738;  746526, 
2314164; 746521, 2314359;  746546, 
2314733; 746555, 2314791;  return  to 
starting  point. 

(B)  Note:  Map  85  follows: 
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Map  85    Unit  1 7  -Cyanea  glabra  -  e 


(Ixxxvi)  Maui  17— Cyanea  glabra— f  2315482;  747792,  2315504;  747750,  2316129;  747447, 

(188  ha;  465  ac).  2315521;  747726, 2315545;  747722,  2316159;  747389, 

(A)  Unit  consists  of  the  following  122   2315552;  747704,  2315583;  747698,  2316186;  747345, 

boundary  points:  Start  at  748090,  2315635;  747693,  2315665;  747695,  2316228;  747328, 

2314947;  748089,  2314948;  748069,  2315687; 747702, 2315718; 747713,  2316282;  747299, 

2314973; 748068, 2314973; 748029,  2315745;  747728,  2315775;  747729,  2316361;  747289, 

2314987;  748007,  2315005;  748001,  2315792;  747729, 2315793; 747717,  2316392;  747296, 

2315029;  748005,  2315065;  748005,  2315811;  747717, 2315812; 747697,  2316430;  747296, 

2315083;  747994,  2315106; 747975,  2315822;  747681, 2315836; 747675,  2316441;  747214, 

2315127; 747954, 2315161; 747942,  2315860;  747677, 2315876; 747681,  2316459; 747125, 

2315193;  747940,  2315201;  747933,  2315899;  747681, 2315918; 747667,  2316472;  747100, 

2315253;  747929,  2315289;  747930,  2315950;  747648, 2315974; 747620,  2316500;  747077, 

2315329;  747935,  2315356;  747931,  2315996;  747585, 2316012;  747546,  2316503;  747024, 

2315379;  747914,  2315403;  747887,  2316034;  747526, 2316055;  747508,  2316510;  746946, 

2315423; 747857, 2315454; 747831,  2316086;  747494,  2316109;  747476,  2316518; 746881, 


2316142; 
2316169; 
2316212; 
2316244; 
2316323; 
2316384; 
2316429; 
2316431; 
2316449; 
2316462; 
2316476; 
2316501; 
2316497; 
2316512; 
2316516; 


747409, 
747365, 
747336, 
747312, 
747290, 
747289, 
747296, 
747260, 
747159, 
747109, 
747078, 
747055, 
746977, 
746922, 
746836, 
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2316520; 
2316631; 
2317060; 
2316887; 
2316808; 
2316773; 
2316715; 
2816713; 


746828, 
746839, 
746968, 
747229, 
747418. 
747628, 
747717, 
747829, 


2316521; 
2316939; 
2317006; 
2316866; 
2316781; 
2316729; 
2316715; 
2316717; 


746834, 
746859, 
747190, 
747344, 
747450, 
747716, 
747733, 
747887, 


2316715; 
2316692; 
2316688; 
2316693; 
2315935; 
2315901; 
2315876; 
2315868; 


747903, 
747932, 
748003, 
748649, 
748738, 
748750, 
748759. 
748775, 


2316702; 
2316691; 
2316690; 
2316082; 
2315922; 
2315885; 
2315875; 
2315867; 


747932, 
747967, 
748029, 
748735, 
748743, 
748758, 
748770, 
748793, 


2315836; 748906,  2315667;  748901. 
2315549;  748798, 2315451;  748660, 
2315374; 748372,  2314933;  748352, 
2314863;  748326,  2314870;  return  to 
starting  point. 

(B)  Note:  Map  86  follows: 


/ 


Map  86    Unit  17  -Cyanea  glabra  -f 


Poetic 
Ocean 


2  Miles 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Cyanea  glabra  -f 

Elevation  (1,000-ft.  contotirs) 
/>/   Major  Road 
/\/  Coastline 


0       i       2  Kikmeten 

I 1        I 


(Ixxxvii)  Maui  17 — Cyanea  glabra — g 
(719  ha;  195  ac). 

ICA)  Unit  consists  of  the  following  33 
boundary  points:  Start  at  749398, 
2310143; 749470,  2310348;  749639, 


2310451 
2310548 
2310687: 
2310725 
2310656 


749793,  2310523;  750055, 
750137,  2310615; 750188, 
750190.  2310697;  750274, 
750348,  2310711;  750440, 
750505,  2310582;  750523, 


2310503;  750496,  2310420;  750440, 
2310332; 750385, 2310295;  750292, 
2310277;  750204,  2310203;  750149, 
2310105; 750167, 2310022;  750223, 
2309925;  750209,  2309842;  750144, 
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2309773;  750006,  2309708;  749881, 
2309611;  749770.  2309532;  749691, 
2309527;  749585,  2309541;  749502, 


2309629;  749437,  2309759;  749444. 
2309766;  749408,  2309876;  749398, 
2309979;  retiun  to  starting  point. 


(B)  Note:  Map  87  follows: 


Map  87    Unit  17  -Cyanea  glabra  -  g 


Critical  Habitat  Unit  17 

UTTTT]  Ciitical  Habitat  for 
Cyanea  glabra  -  g 

Elevation  (1,000-ft.  contours) 
/Sy  Major  Road 
/Sy  Coastline 


0  1  2   Miles 

I  I      ~l 

0       I       2   Kikxneten 

I 1        I 


(Ixxxviii)  Maui  17— Cyanea  2311178;  753854,  2311761;  753088, 

grimesiana  ssp.  grimesiana — a  (920  ha;  2311437;  753109,  2310920;  752629, 

2,273  ac).  2309941;  753391,  2309839;  754118, 

(A)  Unit  consists  of  the  following  26  2310001;  755127,  2310494;  755241, 

boundary  points:  Start  at  755402,  2309743;  754863,  2309251;  753812, 

2311063;  755355,  2310968;  755230,  2308620; 751175, 2309545;  751031, 

2311019;  755226,  2311019;  754833,  2309863;  750935,  2311100;  751464. 


2311599;  751968.  2311905;  753055. 
2312211;  753463. 2312289;  754058. 
2312313; 754688.  2312061;  755127. 
2311731;  755547.  2311353;  return  to 
starting  point. 

(B)  Note:  Map  88  follows:   ' 
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Map  88    Unit  17  -Cyanea  grimesiana  ssp.  grimesiana  -  a 


Pacific 
Ocean 


Pacific 
Ocean 


Critical  Habitat  Unit  17 

lllllil  Critical  Habitat  for 

Cyanea  grimesicma  ssp.  grimesiana  -  a 

..     Elevation  (1,000-ft.  contoiirs) 
/V   Major  Road 
/\/  Coastline 


2   Miles 


0       1       2  Kilometers 

I 1        I 


Ixxxix)  Maui  17— Cyanea  lobata—a  2315718;  747713,  2315745;  747728,  2316323;  747290,  2316361;  747289, 

(131  ha;  324  ac).  2315775; 747729, 2315792;  747729,  2316384; 747289,  2316392;  747296. 

(A)  Unit  consists  of  the  following  133   2315793;  747717,  2315811;  747717,  2316429;  747296.  2316430;  747296. 

boundary  points:  Start  at  747973,  2315812;  747697,  2315822;  747681,  2316431;  747260,  2316441;  747214. 

2315130;  747957,  2315156;  747952,  2315836; 747675, 2315860; 747677,  2316449;  747159.  2316459;  747125. 

2315167; 747942,  2315193;  747940,  2315876;  747681, 2315899;  747681,  2316462; 747109.  2316472;  747103. 

2315201;  747933.  2315253;  747929,  2315918;  747667,  2315950;  747648,  2316475;  747094,  2316483;  747078, 

2315289; 747930,  2315329;  747935,  2315974;  747620,  2315996;  747585,  2316500;  747077,  2316501;  747055, 

2315356; 747931,  2315379;  747914,  2316012; 747546, 2316034;  747526,  2316503; 747024, 2316497;  746977. 

2315403;  747887.  2315^3;  747857,  2316055;  747508,  2316086;  747494,  2316510;  746946.  2316512;  746922. 

2315454; 747831,  2315482;  747792,  2316109; 747476, 2316129;  747447.  2316518; 746881,  2316516;  746850, 

2315504;  747750,  2315521;  747726,  2316142;  747409,  2316159;  747389,  2316519; 746759, 2316594;  746828, 

2315545; 747722,  2315552;  747704,  2316169; 747365, 2316186;  747345,  2316776; 746943,  2317018;  747229, 

2315583; 747698,  2315635;  747693,  2316212; 747336, 2316228;  747328,  2316866; 747344,  2316808;  747418, 

2315665;  747695.  2315687;  747702,  2316244;  747312.  2316282;  747299,  2316781;  747517,  2316751;  747602. 
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2316733; 
2316715; 
2316713; 
2316702; 
2316691; 
2316690; 
2316696; 
2316706; 
2316702; 


747628, 
747717, 
747887, 
747932, 
747967, 
748041, 
748113, 
748159, 
748201, 


2316729; 
2316715; 
2316715; 
2316692; 
2316688; 
2316695; 
2316703; 
2316704; 
2316684; 


747716, 
747733, 
747903, 
747932, 
748003, 
748056, 
748141, 
748168, 
748211. 


2316678; 
2316643; 
2316607; 
2316551; 
2316441; 
2316368; 
2316331; 
2316311; 
2316282; 


748218, 
748254, 
748276, 
748349, 
748415, 
748446, 
748531, 
748549, 
748574, 


2316670; 
2316624; 
2316584; 
2316494; 
2316408; 
2316367; 
2316319; 
2316310; 
2316250; 


748236, 
748267, 
748310, 
748389, 
748446, 
748505, 
748548, 
748562, 
748575. 


2316245; 
2316220; 
2316201; 
2316186; 
2316134; 
2315949; 
2315400; 
2315313; 

(B)  Note: 


748585,  2316225 
748589, 2316217 
748610, 2316189 
748649, 2316141 
748446, 2315991 
748126, 2315586 
748003. 2315327 
return  to  starting 

Map  89  follows: 


748587. 

748596, 

748613, 

748655, 

748398, 

; 748029, 

; 747976, 

point. 


Map  89    Unit  1 7  -  Cyanea  lobata  -  a 


Pacific 
Ocean 


Pacific 
Ocean 


Critical  Habitat  Unit  17 

lllllll  Critical  Habitat  for 
Cyanea  lobata  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


2   Miles 


0        1        2  KilometHS 

F=r 


(xc)  Maui  17 — Cyanea  lobata — b  (114 
ha;  282  ac). 

(A)  Unit  consists  of  the  following  35 
boundary  points;  Start  at  747903, 


2311009; 747443, 2310953;  747432, 
2310952;  747407,  2310938;  747319, 
2310932; 747154, 2311018;  747024, 
2311018; 746814, 2310852;  746755, 


2310801; 746678, 2310811;  746652, 
2310844; 746630,  2310853;  746617, 
2310888; 746652, 2311053;  746661, 
2311200; 746971,  2311433;  746952, 
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2311505; 747422,  2311441;  747662, 
2311441; 747812, 2311501;  748142, 
2311441; 748322, 2311471;  748472, 
:!311441;  748564,  2311384;  748784, 


2311284;  748999,  2311226;  749324, 
2311150; 749769, 2311083;  749908, 
2311040; 749987, 2311042;  750063, 
2311077;  750068,  2311092;  750118, 


2311050; 748942,  2310916;  748618, 
2311096;  retiun  to  starting  point. 

(B)  Note:  Map  90  follows: 


Map  90    Unit  1 7  -  Cyanea  lobata  -  b 


Critical  Habitat  Unit  17 

imm  Critical  Habitat  for 
Cyanea  lobata  -  b 

Elevation  ( 1 ,000-ft.  contours) 
/S/  Major  Road 
/V  Coastline 


txci)  Maui  17— Cyanea  lobata— c  (578  2317751;  751782,  2317790;  751782,  2320230;  751458, 

ha;  1,427  ac).  2317791;  751769, 2317829;  751750,  2320253;  751454, 

(A)  Unit  consists  of  the  following  62  2317859;  751741,  2317901;  751738,  2320566;  751406, 

boimdary  points:  Start  at  751691,  2317949;  751738,  2317997;  751730,  2320598;  752334, 

2317255; 751693, 2317261;  751698,  2318034; 751729,  2318035;  751714,  2320585;  752415, 

2B17290;  751694,  2317322;  751695,  2318045; 751713,  2318046;  751712,  2320564;  752509, 

2317366;  751697,  2317415;  751702,  2318046; 751690,  2318034;  751665,  2320567; 753547, 

2317462; 751715,  2317522;  751728,  2318030; 751651, 2318051; 751640,  2319691; 753884, 

2317571;  751747,  2317619;  751767,  2318085; 751632,  2318124;  751599,  2319159;  753622, 

2pl7682;  751769,  2317710;  751778,  2318608;  751517,  2319810;  751458,     •  2318678;  753089, 


2320252; 
2320260; 
2320602; 
2320586; 
2320564; 
2320573; 
2320078; 
2319664; 
2319012; 
2318512; 


751458, 
751411, 
751619, 
752403, 
752418, 
752522, 
753862, 
753681, 
753234, 
752913, 
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23J8248; 752876,  2317830;  752886, 
2317088; 752845, 2317055;  752810, 
2316993; 752718, 2316956;  752684. 


2316929;  752465,  2317006;  751895. 
2317211;  751704,  2317136;  rettim  to 
starting  point. 


(B)  Note:  Map  91  follows: 


Map  91    Unit  17  -Cyanea  lohata  -  c 


2317280; 
2316887; 
2316781; 
2316733; 
2316715; 
2316713; 
2316715; 
2316692; 


746706, 
747344, 
747517, 
747628, 
7A77\7, 
747829, 
747903, 
747932, 


2317135; 
2316808; 
2316751; 
2316729; 
2316715; 
2316717; 
2316702; 
2316691; 


747190. 
747418, 
747602, 
7*7716, 
747733, 
747887, 
747932, 
747967, 


2316688; 
23166951 
2316703; 
2316704; 
2316684; 
2316670; 
2316624; 
2316584; 


748003, 
748056. 
748141. 
748168. 
748211. 
748236. 
748267. 
748310, 


2316690; 
2316696; 
2316706; 
2316702; 
2316678; 
2316643; 
2316607; 
2316551; 


748041, 
748113, 
748159, 
748201, 
748218, 
748254, 
748276, 
748349, 


2316494;  748389,  2316441;  748415, 
2316408;  748434, 2316383;  748660, 
2315859;  749291.  2315291;  748450, 
2315523;  748051,  2315943;  748324, 
2315397;  748156,  2315355;  748219, 
2314997;  return  to  starting  point. 

(B)  Note:  Map  92  follows: 


Critical  Habitat  Unit  17 

IHTni  Critical  Habitat  for 
Cyanea  lobata 

Elevation  ( 1 ,000-fl  contours) 
/S/  Major  Road 
/V  Coastline 


(xcii)  Maui  17 — Cyrtandra  munroi — a 
(156  ha;  386  ac). 

(A)  Unit  consists  of  the  following  95 
boundary  points:  Start  at  748364, 
2314860;  748184,  2314906; 748126, 
2314931;  748112,  2314937;  748019, 
2315110;  747987,  2315114;  747975, 
2315127;  747954,  2315161;  747942, 
2315193;  747940;  2315201;  747933, 
2315253;  747929,  2315289;  747930, 


2315329 
2315379 
2315423 
2315482 
2315521 
2315552 
2315635 
2315687 
2315745 
2315776; 


747935, 
747914, 
747857. 
747792, 
747726, 
747704, 
747693, 
747702, 
747728, 
747736, 


2315356 
2315403 
2315454 
2315504 
2315545 
2315583 
2315665 
2315718 
2315775 
2315775; 


747931, 
747887, 
747831, 
747750, 
747722, 
747698, 
747695, 
747713, 
747728, 
747729, 


2315788; 
2315793; 
2315812; 
2315871; 
2315899; 
2315950; 
2315996; 
2316258; 
2316862; 
2317071; 


747729, 
747717, 
747711, 
747677, 
747681, 
747648, 
747594, 
748156, 
746278, 
746397, 


2315792; 
2315811; 
2315815; 
2315876; 
2315918; 
2315974; 
2316008; 
2316363; 
2317037; 
2317266; 


747729, 
747717, 
747676, 
747681, 
747667, 
747620, 
747441, 
746590, 
746327, 
746423. 


Map  92    Unit  1 7  -  Cyrtandra  munroi  -  a 


Pactfk 
Ocean 


Pacific 
Ocean 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Cyrtandra  munroi  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


2   Miles 


0       1       2   Kilometers 

I 1        I 


(xciii)  Maui  17— Cyrtandra  munroi—  2313661;  745886,  2313757;  745733,  2313379; 

b  (238  ha;  589  ac).  2313825;  745730,  2313826;  745724,  2313526; 

(A)  Unit  consists  of  the  following  40  2313911;  745726,  2313936;  745729,  2313253; 

boundary  points:  Start  at  745826,  2313970;  745961,  2314006;  746362,  2313105; 

2313019;  745846, 2313034; 745916,  2314006;  746980, 2313974; 748012,  2312664; 

23^^043;  745773,  2313571;  745748,  2313772;  748025,  2313740;  748177,  2312568; 


748103, 
747399, 
748093, 
748366, 
748513, 
747862, 


2313389; 
2313295; 
2313127; 
2313043; 
2312517; 
2312790; 


747126, 
747315, 
748166, 
748639, 
748392, 
747601, 
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2312741;  746746, 2312824;  746468, 
2312889; 746275, 2312760;  746103, 
2312739; 746034, 2312754;  746391, 


2313022;  746769,  2312917;  747126, 
2313043;  746286,  2313169;  745836. 


2312964;  745821,  2313015;  return  to 
starting  point. 

(B)  Note:  Map  93  follows: 


(xciv)  Maui  17— Cyrtandra  munroi—c  2319726;  751897,  2319894;  752023,  2319159;  753684,  2319161;  753684, 

(603  ha;  1,490  ac).  2319831;  752128,  2319390;  752191,  2319160;  753831,  2319264;  754230, 

(A)  Unit  consists  of  the  following  62  2319978;  752191,  2320188;  752380,  2319264;  754381,  2319169;  754437, 

boundary  points:  Start  at  751599,  2320629;  752380,  2320630;  752418,  2319134;  754441,  2319131;  754485, 

2318608;  751517,  2319810;  751458,  2320564;  752675,  2320125;  752612,  2319104;  754628,  2319014;  754566, 

2320238;  751458,  2320252;  751458.  2319495;  752906.  2319726;  752843.  2318549;  754622,  2318566;  754580, 

2320253; 751454,  2320260;  751411,  2319096;  752654,  2319053;  752885,  2318228;  754222,  2317936;  754060, 

2320566; 751402, 2320630;  751430,  2318906;  752401,  2318318;  752570,  2318058;  753962,  2318131;  753902, 

2320630;  751624,  2320630;  751619.  2318087;  752633,  2317183; 752780,  2318028;  753788,  2317835;  753638, 

2320598;  751540,  2320146;  751687,  2318339;  753263,  2318864; 753681,  2317579;  753215.  2317416;  753086. 
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2317157;  753119, 2317020;  752717, 
2316300;  752443, 2316447; 752443, 
2316679;  752107, 2317204; 751397, 


2316784;  751861,  2316826;  751721, 
2317157;  751884.  2317774;  retuqa  to 
starting  point. 


(B)  Note:  Map  94  follows: 


Map  94    Unit  17  -Cyrtandra  munroi  -  c 


Critical  Habitat  Unit  17 

ffTTTTI  Critical  Habitat  for 

Cyrtandra  munroi  -  c 

Elevation  ( 1 ,000-ft.  contours) 
/V   Major  Road 
/\/  Coastline 


(xcv)  Maui  17—DieIlia  erecta—c  (22  2304342;  754244,  2304245; 

ha;  55  ac).  -  ^  2304186;  753923, 2304157; 

(A)  Unit  consists  of  the  following  28  2304179;  753904,  2304271; 

boundary  points:  Start  at  754348,  2304437;  753945,  2304452; 

2304465; 754342,  2304448;  754333,  2304441; 754126,  2304441; 

2304422;  754330,  2304413;  754327,  2304474;  754185,  2304570; 

2304404;  754314.  2304365;  754306,  2304717;  753971,  2304953; 


754151, 
753916, 
753923, 
753997, 
754188, 
754133, 
753963, 


2305019; 754019,  2305159;  754078, 
2305174; 754177,  2305056;  754236, 
2304923;  754258,  2304820;  754258, 
2304743;  754306,  2304647;  retiun  to 
starting  point. 

(B)  Note:  Map  95  follows: 
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Map  95    Unit  17  -Diellia  erecta  -  c 


Pacific 
Ocean 


Pacific 
Ocean 


Critica]  Habitat  Unit  17 

Critical  Habitat  for 
Diellia  erecta  -  c 


Elevation  ( 1 ,000-ft.  contours) 
/V  Major  Road 
/Ay  Coastline 


(xcvi)  Maui  17— Diellia  erecta— d  (70  2310040;  754796,  2309997;  754796, 

ha;  172  ac).  2309936;  754748,  2309779;  754591, 

(A)  Unit  consists  of  the  following  36  2309692;  754495,  2309692;  754404, 

boundary  points:  Start  at  755224,  2309722;  754277,  2309731;  754216, 

2310599;  755233,  2310600;  755234,  2309744;  754129,  2309718; 753641, 

2310596;  755254,  2310511;  755254,  2309683; 753549,  2309805;  753423, 

2310390;  755223,  2310289;  755066,  2309923;  753362,  2310023;  753362, 

2310201; 754953,  2310084;  754848,  2310136; 753480, 2310171;  753589, 


2310145; 753658, 2310188;  753754, 
2310193; 753811,  2310162;  753863, 
2310097; 754173,  2309970; 754408, 
2309962;  754626,  2310066;  754713, 
2310276;  754744,  2310446;  754796, 
2310524;  754922,  2310572;  return  to 
starting  point. 

(B)  Note:  Map  96  follows: 
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Map  96    Unit  17  -Diellia  erecta  -  d 


Critical  Habitat  Unit  17 

IfTTTT]  Critical  Habitat  for 
Diellia  erecta  -  d 

Elevation  (1,000-ft.  contours) 
/\/  Maj<»-Road 
/S/  Coastline 


(xcvii)  Maui  17 — Diellia  erecta — e  (12  2304278 

ha;  29  ac).  2304289 

(A)  Unit  consists  of  the  following  29  2304427 

boundary  points:  Start  at  754760,  2304647: 

2304616;  754771,  2304529; 754782,  2304765 

2304447;  754796,  2304431;  754826,  2304809 

2304297;  754824,  2304296;  754782.  2305008; 


754773, 
754601, 
754486, 
754438, 
754435. 
754406, 
754513, 


2304280; 
2304370; 
2304579; 
2304725; 
2304770; 
2304960; 
2304931; 


754723, 
754538, 
754443, 
754437. 
754432. 
754432, 
754542, 


2304817;  754542.  2304724;  754561, 
2304654; 754638,  2304599;  754693. 
2304584;  754715,  2304617;  754708. 
2304702;  754712, 2304743;  754722. 
2304737;  retrun  to  starting  point. 

(B)  Note:  Map  97  follows: 
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Map  97    Unit  17  -Diellia  erecta  -  e 

v^ iA" 


Pacific 
Ocean 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Diellia  erecta  -  e 

Elevation  (1,000-ft.  contours) 


2    Miles 


0        1        2   Kilometers 

I 1        I 


/\^  Major  Road 
/\/  Coastline 


(xcviii)  Maui  17— Diellia  erecta— f  (14  2303749;  753531,  2303748;  753440, 

ha;  34  ac).  2303770;  753436.  2303843;  753444, 

(A)  Unit  consists  of  the  following  26  2303891;  753396,  2304028:  753410, 

boundary  points:  Start  at  753632,  2304101;  753403,  2304190;  753429, 

2303912;  753625,  2303862;  753619,  2304234; 753422, 2304323; 753436, 

2303819; 753617,  2303805;  753606,  2304448;  753469,  2304533;  753517, 

2303762; 753541,  2303750;  753534,  2304603; 753565,  2304584;  753569, 


2304536;  753565,  2304407;  753558, 
2304356;  753569,  2304289;  753565, 
2304238;  753632,  2304017;  return  to 
starting  point. 

(B)  Note:  Map  98  follows: 
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Map  98  Unit  1 7  -Diellia  erecta  -/ 


(xcix)  Maui  17 — Diplazium 
molokaiense — c  (1,495  ha;  3,693  ac). 

(A)  Unit  consists  of  the  following  104 
boimdary  points:  Start  at  754546, 
2312287; 754606,  2312288;  754610, 
2312288; 754834, 2312292;  755095, 
2312393; 755436, 2312152; 755603, 
2312078; 755737, 2311831;  755740, 
2311819; 755830,  2311503;  755790, 
2311369;  755790,  2311220;  755790, 
2311209; 755633, 2311121;  755402, 
2311063;  755230,  2311019;  754988. 
2311042;  754931,  2311008;  754820, 
2310941; 754711, 2310770;  754680, 
2310721;  754687,  2310533;  754794, 
2310520;  754921,  2310553;  755041, 


2310620; 
2310580; 
2310584; 
2310585; 
2310701; 
2310132; 
2309671; 
2309107; 
2308969; 
2308821; 
2308902; 
2308494; 
2308768; 
2308948; 
2308935; 


755269. 
755295, 
755364, 
755395, 
755823. 
755810, 
755034. 
754733, 
754265. 
753679, 
753162, 
752921, 
752647, 
752259, 
751858, 


2310584; 
2310580; 
2310585; 
2310587; 
2310420; 
2309871; 
2309443; 
2309062; 
2308862; 
2309015; 
2308507; 
2308661; 
2308828; 
2308982; 
2309310; 


755294, 
755357. 
755366, 
755690, 
755837. 
755636, 
754723, 
754399, 
754185, 
753403. 
753021, 
752767, 
752480, 
752072, 
751530. 


2309577; 
2309744; 
2309778t 
2310145; 
2310553; 
2311202; 
2311744; 
2311894; 
2311901; 
2311916; 
2311913; 
2311923; 
2311921; 
2311960; 
2311971; 


751323. 
751129. 
750741, 
750801, 
750661, 
750607, 
751101, 
751125, 
751197, 
751252, 
751353, 
751428, 
751719, 
751766, 
751845, 


2309597; 
2309778; 
2309898; 
2310333; 
2310848; 
2311396; 
2311891; 
2311897; 
2311915; 
2311917; 
2311910; 
2311924; 
2311957; 
2311969; 
2311984; 


751242, 
750935, 
750741. 
750841. 
750527. 
750888. 
751115. 
751138. 
751210, 
751334, 
751415. 
751575, 
751730, 
751772, 
751888. 
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2311992; 751889, 2311992;  751963, 
2312014;  751997,  2312034;  752095, 
2312064;  752096,  2312064;  752393, 
2312158; 752547, 2312326; 752774, 


2312419;  752975,  2312526;  753137, 
2312560; 753296,  2312593;  753510, 
2312586;  753690,  2312439;  753831, 
2312419;  754009,  2312447;  754051, 


2312453; 754245, 2312393; 754379, 
2312336;  754499,  2312286;  return  to 
starting  point. 

(B)  Note:  Map  99  follows: 


Map  99    Unit  17  -Diplazium  molokaiense  -  c 


Pacific 
Ocean 


Pacific 
Ocean 


I       I  Critical  Habitat  Unit  17 

nnD  Critical  Habitat  for 

Diplazium  molokaiense  -  c 

■  V    Elevation  (1,000-ft.  contours) 
/\/  Major  Road  V 

/V    Coastline 


1  2   Miles 


0       1       2   Kilometers 

I 1        I 


(c)  Maui  17—Dubautia  plantaginea  2308895;  750410,  2308848;  750298,  2308459;  748617,  2308589;  748711, 

ssp.  humilis—a  (293  ha;  723  ac).  2308848;  750116,  2308936;  750004,  2308689;  748922,  2308783;  749016, 

(A)  Unit  consists  of  the  following  125  2308936;  749946,  2308818;  749940,  2308753;  749158,  2308753;  749352, 

boundary  points:  Start  at  750756,  2308653;  749940,  2308495;  749916,  2308753;  749516,  2308712;  749652, 

2309574; 750804, 2309536;  750834,  2308454;  749810,  2308430; 749722,  2308718;  749734.  2308753;  749804, 

2309494;  750822.  2309406;  750716,  2308430;  749505,  2308412;  749410,  2308971;  749840,  2309042;  749860, 

2309394;  750457, 2309300;  750422,  2308336;  749228,  2308271;  749058,  2309196;  749755,  2309277;  749635. 

2309212;  750451,  2309153;  750581,  2308271; 748869, 2308348;  748681,  2309321;  749341.  2309445;  749279, 

2309053;  750581,  2308953;  750557,  2308365; 748587, 2308383; 748528,  2309518;  749193,  2309518;  748880, 
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2309633; 
2309691; 
2309878; 
2310041; 
2309974; 
2309657; 
2309522; 
2309570; 
2309719; 
2309931; 
2310137; 
2310267; 
2310459; 
2310849; 


748847, 
748592, 
748659, 
749020, 
749231, 
749447, 
749735. 
750105. 
750360, 
750230, 
750298, 
750548. 
750524, 
750389, 


2309691; 
2309801; 
2309998; 
2310032; 
2309825; 
2309561; 
2309527; 
2309647; 
2309806; 
2310080; 
2310229; 
2310344; 
2310671; 
2310887; 


748794, 
748577, 
748847, 
749159, 
749293, 
749553, 
749995, 
750283, 
750322, 
750240, 
750447, 
750596, 
750471, 
750269, 


2310849; 
2310426; 
2310306; 
2310238; 
2310157; 
2310267; 
2310402; 
2310728; 
2310728; 
2310820; 
2311094; 
2311146; 
2311031; 
2310887; 


750077, 
749673. 
749711, 
749466, 
749106, 
748779, 
749039. 
749495, 
749841, 
750077, 
750274, 
750466, 
750610, 
750716, 


2310599; 
2310363; 
2310262; 
2310238; 
2310209; 
2310301; 
2310671; 
2310724; 
2310757; 
2310863; 
2311175; 
2311103; 
2310949; 
2310805; 


749687, 
749678. 
749659. 
749313. 
748952. 
748799. 
749245. 
749639. 
750048, 
750120, 
750432, 
750557, 
750663, 
750845, 


2310709; 
2310589; 
2310459; 
2310320; 
2310176; 
2309974; 
2309811; 
2309739; 
2309643; 
2309580; 
2309604; 
2309652; 

(B)  Note: 


750956,  2310680 
751042,  2310536 
751172, 2310407 
751163,  2310248 
751105,  2310075 
751066,  2309888 
751081,2309767 
751211,  2309700 
751163,2309614 
750990,  2309566 
750831,  2309652 
return  to  starting 

:  Map  100  follows: 


; 751009, 
;  751124, 
;  751182, 
;  751124, 
;  751095, 
; 751057, 
; 751143, 
; 751196, 
; 751095, 
; 750927, 
; 750778. 
point. 


Map  100  Unit  17  -Dubautia  plantaginea  ssp.  humilis  -  a 


Critical  Habitat  Unit  17 

UTTTT]  Critical  Habitat  for 

Dubautia  plantaginea  ssp.  humilis  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 
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(ci)  Maui  17 — Dubautia  plantaginea 
ssp.  humilis — ^b  (114  ha;  283  ac). 

(A)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  748770, 
2307854; 748911. 2307842;  749022, 
2307918;  749146,  2308060;  749652, 
2308195;  749769, 2308283;  749887. 
2308248;  749916, 2308101;  749969, 
2308007;  750287, 2307895;  750298, 


2307813; 
2307630; 
2307507; 
2307178; 
2306836; 
2306507; 
2306648; 
2306831; 
2307195; 


750304,  2307713;  750457,  2307466;  749987,  2307619;  749993, 

750628, 2307566;  750681,  2307666; 749975,  2307748;  749904, 

750698,  2307336;  750669,  2307771; 749775, 2307771;  749646, 

750492, 2306983;  750510,  2307724; 749428,  2307695;  749146, 

750463,  2306601;  750363,  2307571;  748964,  2307542;  748834, 

750263,  2306519;  750146,  2307583;  748758,  2307583;  748699, 

750010,  2306719;  749963,  2307654; 748705,  2307830;  return  to 

749999,  2306960;  750198,  starting  point. 

750257,  2307325;  750157,  (B)  Note:  Map  101  follows: 


Map  101  Unit  17  -Dubautia  plantaginea  ssp.  humilis  -  h 


Pacific 
Ocetm 


I       I  Critical  Habitat  Unit  17 

MM  Critical  Habitaj  for 

Dubautia  plantaginea  ssp.  humilis  -  b 

/''■■:/■  Elevation  (1,000-ft.  contours) 
/V   Major  Road 
/\/  Coastline 


2  Miles 


0       1       2   Kilometers 

I 1        I 


(cii)  Maui  17 — Dubautia  plantaginea 
ssp.  humilis — c  (95  ha;  234  ac). 

(A)  Unit  consists  of  the  following  38 
boimdary  points:  Start  at  755740, 


2311819;  755809,  2311825;  755868, 
2311853; 756001,  2311820;  756000, 
2311819; 756067,  2311803;  756113, 
2311777; 756198, 2311730; 756271, 


2311594;  756244,  2311522;  756130, 
2311477; 756013,  2311418;  755972, 
2311382; 755885,  2311350;  755759, 
2311305;  755487,  2311142;  755383, 
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2311142; 755306,  2311137;  755211, 
2311119; 755098, 2311119;  755016, 
2311160;  754948, 2311155;  754917, 
2311105; 754908, 2311137;  754808, 
2311160; 754713,  2311191;  754627, 


2311327; 754627, 2311336;  754604, 
2311481;  754604, 2311617;  754627, 
2311667; 754740, 2311690;  754754, 
2311721; 754971, 2311830;  755143, 
2311893;  755356,  2311925;  755537, 


2311875;  755664,  2311812;  return  to 
starting  point. 

(B)  Note:  Map  102  follows: 


Map  102  Unit  17  -Dubautia  plantaginea  ssp.  humilis  -  c 


Critical  Habitat  Unit  17 

irnm  Cntical  Habitat  for 

Dubautia  plantaginea  ssp.  humilis  -  c 

Elevation  {1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coasdine 


1   2  Kilometen 


I 1. 


(dii)  Maui  17—Gouania  vitifolia—a  2310836;  745477,  2310914;  745480, 

(485  ha;  1,198  ac).  2310933;  745471,  2310939;  745465, 

(A)  Unit  consists  of  the  following  41  2310964;  745411,  2311024;  745368, 

boundary  points:  Start  at  747141,  2311075;  745241,  2311145;  745197, 

2310897; 746995,  2310813;  746754,  2311199j  745057,  2311247;  745052. 

2310674;  746408,  2310474;  746263,  2311257;  745043,  2311276;  745010, 

2310363;  745972, 2310265;  745966,  2311405;  744912,  2311365;  744842, 

2310304;  745798,  2310840;  745541,  2311439;  744842, 2311486;  744842, 


2311603; 
2311673; 
2311780; 
2311808; 
2312269; 
2312595; 
2312506; 


744848, 
744850, 
744998, 
745549, 
745854, 
746652, 
747841, 


2311671; 
2311702; 
2311808; 
2311923; 
2312631; 
2312824; 
2311974; 


744847, 
74495Sf. 
745212. 
745721. 
746251. 
747641. 
748141. 


26118  Federal  Register/ Vol.  68,  No.  93 /Wednesday,  May  14,  2003 /Rules  and  Regulatioiis 


2311198;  748215.  2311076;  747319, 
2311000;  retiim  to  starting  point. 


(B)  Note:  Map  103  follows: 


Map  103  Unit  17  -Gouania  vitifoUa  -  a 


(civ)  Maui  17 — Hedyotis  coriacea — a  2306411 

(106  ha;  262  ac).  2305871 

(A)  Unit  consists  of  the  following  17  2305574 

boundary  points:  Start  at  748229,  2305574 

2306846;  748395,  2306645;  748650,  2305845; 


748979, 2306067;  748838, 
748820, 2305865;  748469, 
748339, 2305505;  748218, 
748077,  2305651;  747887, 
747810, 2305946;  747709, 


2306127; 747636,  2306281;  747610, 
2306361;  747634,  2306377;  747850, 
2306700;  return  to  starting  point. 

(B)  Note:  Map  104  follows: 
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Mj^>  104  Unit  17  -Hedyotis  coriacea  -  a 


.r        ••'!, 


Ocean 


Critical  Habitat  Unit  17 

IRTni  Critical  Habitat  for 

Hedyotis  coriacea  -  a 

V    Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(cv)  Maui  17 — Hedyotis  coriacea— h 
(138  ha;  340  ac). 

(A)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  750175, 
2304106;  750114,  2304143;  749603. 


2304436;  749378,  2304612;  749292, 
2304605;  749240,  2304605;  749225, 
2304642;  749247,  2304740;  749311, 
2304807;  749416,  2304901;  749540, 


2305122;  749716,  2305336;  749855, 
2305464;  750041.  2305656;  750931. 
2304991;  return  to  starting  point. 

(6)  Note:  Map  105  follows: 


V 
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Map  105  Unit  17  -Hedyotis  corutcea  -  b 


2309113;  754907,  2308945;  754851, 
2308721;  return  to  starting  point. 


(B)  Note:  Map  106  follows: 


(cvi)  Maui  \7— Hedyotis  mannii—a  2309383;  749360,  2309453;  749225,  2311307;  751322, 

(2,234  ha;  5,521  ac).  '  2309542;  748982, 2309613;  748668,  2311832;  752386, 

(A)  Unit  consists  of  tlie  following  91  2309703;  748413,  2309823;  748114,  2311893;  752820, 

boundary  points:  Start  at  754727,  2309823;  747994,  2309943;  747935,  2312250;  753254, 

2308566; 754627, 2308441;  754539,  2310342; 747935,  2310343;  748094,  2312212; 754098. 

2308313; 754379, 2308137;  754206,  2310374;  748180,  2310466;  747930,  2312029;  754775, 

2308013: 754067,  2307913;  753787,  2310531; 747921, 2311010;  747919,  2311680; 755208, 

2307825;  753291,  2307841;  752907,  2311126;  747942,  2311477;  747949,  2311467; 755368, 

2307913; 752547, 2308073;  752153,  2311590;  748084,  2311980;  748174.  2311208; 755201, 

2308222; 751739, 2308265;  751304,  2312070;  748443,  2311980;  748833,  2311041;  754496, 

2308250;  750705. 2308040; 750420,  2311995;  748934,  2311945;  749571,  2311003;  754117, 

2307876;  750121, 2307846;  749836,  2311633;  749803,  2311489;  749939,  2310524;  754079, 

2307996; 749821,  2308340;  749939,  2311346;  749971,  2311313;  750085,  2310076; 754904. 

2308602;  749944. 2308823; 750001,  2311145;  750491,  2310953;  750699,  2310014;  754995, 

2309070:  749859,  2309265:  749711,  2310953; 750827,  2310993;  750971,  2309679;  754889, 

2309330;  749709,  2309329;  749451,  2311129;  750974,  2311127;  751010,  2309514; 754827, 


2311611; 
2311832; 
2312105; 
2312280; 
2312113; 
2311832; 
2311596; 
2311315; 
2311071; 
2311070; 
2310737; 
2310418; 
2310075; 
2309839; 
2309596; 
2309305; 


751900, 
752622, 
753056, 
753543, 
754402, 
755109, 
755307, 
755337, 
754934, 
754383, 
754049, 
754794, 
754980, 
754919, 
754767, 
754907, 


Map  106  Unit  17  -Hedyotis  mannii  -  a 


Pacific 
Ocean 


Jcvii)  Maui  17 — Hespemmannia 
arbuscula — a  (392  ha;  968  ac). 

(A)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  747921, 
2311010;  747903, 2311009;  747525, 


2310992;  747443,  2310953;  747190. 
2310834;  747141,  2310897;  746634, 
2311554;  746203, 2312157; 745979, 
2312604;  746368,  2312645; 748186, 
2312479;  748631,  2312228;  748848, 


2312105;  748934.  2311945;  749268, 
2311327; 749365. 2311159;  749509, 
2311034; 748847.  2310882;  748737, 
2311047;  return  to  starting  point. 

(B)  Note:  Map  107  follows: 
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Map  107  Unit  17  -Hesperomatuiia  arbuscula  -  a 


Critical  Habitat  Unit  17 

mm]  Critical  Habitat  for 

Hesperomannia  arbuscula  -  a 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/V  Coastline 


(cviii)  Maui  17— Hesperomannia  2311291;  754347,  2311203;  753481, 

arbuscula— h  (435  ha;  1,076  ac).  2310799;  753232,  2310491;  753247, 

(A)  Unit  consists  of  the  following  36  2310271;  753459,  2310095;  753701. 

boundary  points:  Start  at  752168,  2309890;  754112,  2309875;  754567, 

2310821;  752476,  2311020;  752645.  2310044;  754773,  2310102;  754912, 

2311166;  753026,  2311401;  753239,  2310014;  754949,  2309787;  754736, 

2311511; 754450,  2311761;  754890,  2309611;  754479,  2309391;  754391, 

2311665; 755015, 2311408;  754831,  2309156;  754142.  2309105;  753841, 


2309244; 753599, 
2309449; 753078, 
2309229; 752461, 
2309530;  751999, 
2310058;  751860, 
2310528;  752087, 
starting  point. 

(B)  Note:  Map  108 


2309427;  753349, 
2309251;  752982, 
2309361;  752190, 
2309758;  751904, 
2310256;  751955, 
2310748;  return  to 

follows: 
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Map  108  Unit  17  -/iesperomannia  arbuscula  -  b 


Critical  Habitat  Unit  17 

IfTTTTI  Critical  Habitat  for 

Hesperomannia  arbuscula  -  b 


Elevation  (1,000-ft'Contours) 
/\/  Major  Road 
/\/  Coastline 


(cix)  Maui  17— Hibiscus  2307162;  748499,  2306705;  748671, 

brackenridgei—h  (672  ha;  1,661  ac).  2306455;  749034,  2306050;  749215, 

(A)  Unit  consists  of  the  following  60  2305860;  749378,  2305670;  749491, 

boundary  points:  Start  at  752075,  2305783;  749783,  2305937;  749811, 

2304457;  752048,  2304451;  750687,  2305928;  750938,  2307038;  750193, 

2304151;  750686,  2304151;  750403,  2305638;  750202, 2305598; 750197, 

2304088;  749884, 2303974;  749722,  2305412;  750122, 2305158; 750027, 

2304095;  749666,  2304138;  749584,  2304930;  749905,  2304760;  750011, 

2304189;  748359,  2304949;  747620,  2304702;  750197,  2304744;  750446, 

2305411;  747479,  2305820; 747343,  2304940;  750546,  2305015; 750695, 

2306214;  747263,  2306446;  747200,  2305036;  750679,  2304967;  750621, 

2306630;  747191,  2306692;  747101.  2304845;  750589,  2304670;  750818, 

2307299; 747121,  2307299;  747120,  2304506; 751161,  2304400;  751352, 

2307301; 747329,  2307289;  747571,  2304808;  751305,  2304993;  751305. 

2307254;  748096.  2307179;  748214,  2305126; 751352,  2305195;  751442. 


2305221; 751741,  2304837;  751924, 
2304837;  752039,  2305135;  752222, 
2305135; 752452, 2305777;  752612, 
2305410; 752197,  2304484;  return  to 
starting  point. 

(B)  Excluding  the  area  bounded  by  the 
following  11  boundary  points  (6ha; 
15ac):  Start  at  749362,  2305641;  749057, 
2305433; 748930, 2305439;  749226, 
2305793;  749363,  2305641;  749363, 
2305641;  749363,  2305641;  749363, 
2305641; 749363,  2305641;  749363, 
2305641;  749362,  2305640;  return  to 
starting  point. 

(C]  Note:  Map  109  follows: 
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(ex)  Maui  17 — Isodendrion 
pyrifolium — a  (224  ha;  555  ac). 

(A)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  750686, 
2304151; 750460.  2304101;  750214, 
2304047; 749928,  2303984;  749903, 


2303978; 749898,  2303977;  749722, 
2304095;  749584,  2304189;  749409, 
2304307; 748359,  2304949;  747620, 
2305407; 747479,  2305820;  747331. 
2306254;  747670,  2306395;  747898, 


2306699;  748388,  2305794;  748679, 
2305440; 749287,  2304896;  749758, 
2304696; 750700,  2304154;  return  to 
starting  point. 

(B)  Note:  Map  110  follows: 
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Map  110  Unit  17  -Isodendrion  pyrifoiium  -  a 


Critical  Habitat  Unit  17 

[fTTTTI  Critical  Habitat  for 

Isodendrion  pyrifolium  -  a 

Elevation  (1,000-ft.  contours) 
/V  Major  Road 
/\/  Coastline 


Icxi)  Maui  17—Lysimachia  lydgatei—  2307755;  749654,  2307824;  749737, 

a  (89  ha;  221  ac).  2307865;  749879,  2307929;  750007, 

(A)  Unit  consists  of  the  following  28  2307916;  750080,  2307833;  750099, 

boundary  points:  Start  at  748761,  2307732;  750103,  2307664;  750186, 

2307434;  748761,  2307462;  748898,  2307558;  750273,  2307434;  750250, 

2307517;  749159,  2307627;  749233,  2307334;  750076,  2307201;  749911, 

2307705;  749329,  2307723;  749389,  2307100;  749842,  2307040;  749801, 


2306857;  749663,  2306972;  749549, 
2307022; 749480,  2307040;  749242, 
2307059;  749086,  2307127;  748830, 
2307334;  748761,  2307421;  return  to 
starting  point. 

(B)  Note:  Map  111  follows: 
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(cxii)  Maui  17—Lysimachia  lydgatei—    2306367;  755334.  2306276;  755319, 

b  (220  ha;  544  ac).  2306243;  755262,  2306193;  755163, 

(A)  Unit  consists  of  the  following  67  2306105;  755088,  2306079;  755078, 

boimdary  points:  Start  at  754164,  2306075;  754935,  2306024;  754857, 

2307624; 754188,  2307607;  754367,  2305996; 754748,  2305990;  754614, 

2307487; 754541, 2307436;  754599,  2305982; 754412,  2306019;  754341, 

2307426; 754834,  2307383;  755113,  2306032; 754341, 2306031;  754336, 

2307365; 755261,  2307345;  755428,  2306037;  754319,  2306054;  754254, 

2307345;  755624,  2307370;  755652,  2306105;  754083,  2306112;  753970, 

2307375; 755657,  2307376;  755704,  2306152;  753941,  2306203;  753985, 

2307385; 755734. 2307365;  755806,  2306280;  754050,  2306349;  754192, 

2307294;  755803,  2307069;  755794,  2306403; 754247,  2306469;  754327, 

2307046;  755803,  2307043;  755697,  2306603;  754312,  2306694; 754272, 

2306874;  755624,  2306756;  755515,  2306781;  754214,  2306829;  753999, 

2306552; 755490,  2306519;  755377,  2306850;  753861,  2306832;  753774. 


2306836; 753618,  2306774;  753523. 
2306770; 753494. 2306847; 753541, 
2306949; 753640,  2306978;  753730, 
2307025;  753825,  2307130;  753890, 
2307243;  753940,  2307388;  754036, 
2307519;  754021,  2307625;  754007, 
2307650; 754021,  2307697;  754054, 
2307701;  retmn  to  starting  point. 

(B)  Excluding  the  area  bounded  by  the 
following  19  boundary  points  (62ha; 
153ac):  Start  at  754495,  2306605; 
754472, 2306625;  754334,  2306901; 
754090, 2307018;  754065,  2307098; 
754087, 2307266;  754141,  2307512; 
754162, 2307496;  754243,  2307436; 
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754381,  2307316;  755039,  2307210; 
755145,  2307181;  755188,  2307116; 
755155,  2306981;  755028, 2306781; 


754890,  2306567;  754808,  2306523; 
754788.  2306512;  754588,  2306523; 
return  to  starting  point. 


(C)  Note:  Map  112  follows: 


Map  112  Unit  17  -Lysimachia  lydgatei  -  b 


Critical  Habitat  Unit  17 

|[TTTT]  Critical  Habitat  for 

Lysimachia  lydgatei  -  b 

EkvatiOT  (1,000-ft  cont(Hirs) 
/\/  Major  Road 
/\/  Coastline 


(cxiii)  Maui  17 — Lysimachia 
lydgatei— c  (47  ha;  117  ac). 

(A)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  748746, 
2311133; 748917,  2311048;  749167, 


2311011;  749305,  2311059;  749438, 
2311006;  749422,  2310952;  749353, 
2310873;  749060,  2310745;  748858, 
2310670;  748624,  2310729; 748411, 
2310793;  748135,  2310920;  747970, 


2311000;  747997,  2311080;  748066, 
2311154; 748289, 2311240;  748433. 
2311255;  748512.  2311234;  retvun  to 
starting  point. 

(B)  Note:  Map  113  follows: 
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Map  113  Unit  17  -Lysimachia  lydgatei  -  c 


Pacific 
Ocean 


Pacyic 
Ocean 


2   Miles 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Lysimachia  lydgatei  -  c 

V    Elevation  (1,000-ft  contours) 
/V   Major  Road 
/\/  Coastline 


0        1        2   Kilometeis 

I 1         I 


(cxiv)  Maui  17 — Lysimachia 
lydgatei—^  (98  ha;  241  ac). 

(A)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  750135, 
2309496;  750181,  2309483;  750177, 
2309446;  750122.  2309373;  750090, 
2309281;  749925,  2309130;  749801, 


2309038;  749773,  2308951;  749416,  2309721;  748999,  2309606;  749123, 

2308836;  749077,  2308814;  748834,  2309519;  749251,  2309487;  749329, 

2308882; 748623,  2309020;  748486,  2309405;  749498,  2309322;  749682, 

2309217;  748335,  2309450;  748293,  2309322;  749842, 2309350;  749906, 

2309574;  748321,  2309638;  748385,  2309400;  750025,  2309450;  return  to 

2309698;  748523,  2309757;  748582,  starting  point. 

2309771;  748738,  2309734;  748»85,  (B)  Note:  Map  114  follows: 
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Map  ]  14  Unit  1 7  -Lysimachia  lydgatei  -  d 


Critical  Habitat  Unit  17 

IfTTTTl  Critical  Habitat  for 

Lysimachia  lydgatei  -  d 


'■■■/  Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


[cxv)  Maui  17— Lysimachia  lydgatei—  2306892;  751846, 

e  (|l8  ha;  44  ac).  2306886;  751843, 

(A)  Unit  consists  of  the  following  22  2306736;  751755, 

boimdary  points:  Start  at  751408,  2306529;  751718, 

2306523;  751429,  2306563;  751478,  2306347; 751374, 

23^6669; 751724,  2306831;  751767,  2306322;  751264, 


2306916; 
2306831; 
2306654; 
2306404; 
2306334; 
2306246; 


751871, 
751785, 
751746, 
751575, 
751307, 
751164, 


2306182;  751133,  2306194;  751136, 
2306234; 751188, 2306328;  751240. 
2306423;  751359,  2306493;  retiun  to 
starting  point. 

(B)  Note:  Map  115  follows: 
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Map  115  Unit  17  -Lysimachia  lydgatei  -  e 


Kaihuldako 


Pacific 
Ocean 


Pacific 
Ocean 


2   Miles 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Lysimachia  lydgatei  -  e 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


31 


0        1        2   Kilometers 


(cxvi)  Maui  1 7 — Neraudia  sericea — b 
(1,189  ha;  2,938  ac). 

(A)  Unit  consists  of  the  following  56 
boundary  points:  Start  at  754350, 
2305894;  755139,  2305668;  755567, 
2305273;  755828,  2305033;  755089, 
2305043;  755087,  2305045;  754979, 
2305016;  754831,  2305142;  754762. 
2305147;  754540,  2305162;  754519, 
2305074;  754515,  2305057;  754540, 
2305Cril;  754546,  2305000;  754546, 
2305000;  754621,  2304863;  754699, 


2304812;  754760,  2304616;  754771,  2304422;  754324, 2304394; 754323, 

2304529;  754777,  2304488;  754780,  2304390;  754277, 2304259; 754255, 

2304459; 754601. 2304367; 754542,  2304193;  754171, 2304150;  754067, 

2304415;  754486,  2304579;  754439,  2304164;  753832, 2304195;  753811, 

2304653;  754438,  2304725;  754437,  2304198; 753675,  2304217;  753449, 

2304765; 754435,  2304770;  754349,  2304247; 749789, 2306260;  748476, 

2304956; 754320,  2305103;  754319,  2307315; 748455. 2307820;  749832, 

2305108; 754309,  2305107;  754214,  2308208; 752082,  2307325;  752168. 

2305093; 754235, 2304991;  754278,  2306959;  754128,  2305958;  return  to 

2304785;  754282,  2304767;  754351,  starting  point. 

2304474;  754342,  2304448;  754333,  p)  ^ote:  Map  116  follows: 
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Map  116  Unit  17  -Neraudia  sericea  -  h 


Poetic 
Ocean 


Pacific 
Ocean 


I       I  Critical  Habitat  Unit  17 

[ITfTT]  Critical  Habitat  for 

Neraudia  sericea  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


cxvii)  Maui  17—Peucedanum  2310701;  756602, 

sandwicense—h  (117  ha;  289  ac).  2310444;  756578, 

(A)  Unit  consists  of  the  following  41  2310135;  756463, 

boundary  points:  Start  at  755661,  2310011;  756287, 

2310703;  755670,  2310709;  755718,  2309911;  756116, 

2310743; 755890,  2310863;  755896,  2309906;  755992, 

2310864;  756325,  2310873;  756497,  2310082;  755806, 

2310849; 756549, 2310816; 756582,  2310078;  755697 

2310768;  756582,  2310767; 756578,  2309873;  755587, 


2310559; 
2310273; 
2310087; 
2309973; 
2309892; 
2309963; 
2310140; 
2309982; 
2309811; 


756578, 
756549, 
756387, 
756216, 
756068, 
755930, 
755735, 
755659, 
755502, 


2309811; 755430,  2309835;  755292, 
2309835;  755140,  2309730;  755002, 
2309797;  754882,  2310059;  754982, 
2310125; 755002,  2310244;  755068, 
2310268;  755221,  2310259;  755344, 
2310382; 755492,  2310463;  755573. 
2310625;  return  to  starting  point. 

(B)  Note:  Map  1 1 7  follows: 
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Map  117  Unit  17  -Peucedanum  sandwicense  -  b 


2  Miles 


Critical  Habitat  Unit  1 7 

HHm  Critical  Habitat  for 

Peucedanum  sandwicense  -  b 

Elevation  (1,000-ft.  contours) 
TV   Major  Road 
/\/  Coastline 


2   KikMneters 


J 


(cxviii)  Maui  17—Phlegmariurus  2314500;  749602,  2314542;  750115, 

mannii—d  (57  ha;  140  ac).  2314813;  750120.  2314809;  750138, 

(A)  Unit  consists  of  the  following  34  2314798;  750173.  2314786;  750215, 

boundary  points:  Start  at  749731,  2314763;  750223,  2314758;  750232, 

2314023; 749762,  2314024;  749763.  2314754; 750246.  2314737;  750265, 

2314024;  749764.  2314024;  749764,  2314720;  750286.  2314703; 750288. 

2314025; 749766.  2314245;  749769,  2314702; 750386, 2314362;  750454, 

2314498; 749768,  2314500;  749767.  2314143;  750461, 2314125;  750462. 


2314110; 750462,  2314098;  750469, 
2314075; 750476, 2314039;  750478, 
2314029; 750479, 2314015; 750481, 
2313991; 750479,  2313958;  750479. 
2313948;  750046.  2313750;  return  to 
starting  point. 

(B)  Note:  Map  118  follows: 
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Map  118  Unit  17  -Phlegmariurus  mannii  -  d 


(cxix)  Maui  17 — Phlegmariurus 
niannii — e  (35  ha;  87  ac). 


(A)  Unit  consists  of  the  following  5 
boundary  points:  Start  at  749857. 
2307053;  749164.  2307491;  749922, 


2307722;  750135.  2307470;  750105, 
2307233;  return  to  starting  point. 

(B)  Note:  Map  119  follows: 
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Map  119  Unit  17  -PMegmariurus  manmi  -  e 


(c3cx)  Maui  17 — Plantago  princeps — ^b 
(327  ha;  808  ac). 

(A)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  755885, 
2311350;  755922,  2311264;  755790, 


2311220;  755197,  2311022; 755103, 
2311031; 754021. 2311640;  752538, 
2311146;  752284, 2312106;  752542, 
2312180; 753629, 2312550; 753645, 
2312555;  753846,  2312495;  754009, 


2312447; 754379,  2312336; 754546. 
2312287;  755617.  2311968;  return  to 
starting  point. 

(B)  Note:  Map  120  follows: 
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Map  120  Unit  17  -Plantago  princeps  -  * 


I       I  Critical  Habitat  Unit  17 

[FTTTT]  Critical  Habitat  for 

Plantago  princeps  -  b 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


2    Miles 

3 


0        1        2   Kilometen 

I 1        I 


(cxxi)  Maui  17 — Platanthera 
holochila — ^b  (8  ha;  19  ac). 

(A)  Unit  consists  of  the  following  7 
bQiuidary  points:  Start  at  754412, 


2306019;  754341,  2306032;  754341, 
2306031;  754290,  2306152;  754075, 


2306222;  754409,  2306447;  754465, 
2306113;  return  to  starting  point. 

(B)  Note:  Map  121  follows: 


/ 
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Map  121  Unit  17  -Platanthera  holochila  -  b 


Critical  Habitat  Unit  17 

Critical  Habitat  for 
Platanthera  holochila  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


0  I  2   Miles 

I 1        I 

0       1       2   Kilometen 


(cxxii)  Maui  \7— Platanthera  2315403;  747687, 

holochila— c  (189  ha;  467  ac).  2315426;  748574, 

(A)  Unit  consists  of  the  following  99  2316154;  748649, 

boundary  points:  Start  at  749766,  2316102;  748682, 

2314500; 748184, 2314906;  748128.  2316079;  748691, 

2314930; 748092,  2314946;  748091,  2316026;  748698, 

2314947;  748090,  2314947;  748089.  2315987; 748731, 

2314948;  748069,  2314973;  748068,  2315922; 748743. 

2314973; 748029, 2314987;  748007,  2315885; 748758, 

2315005;  748001,  2315029;  748005,  2315875;  748770, 

2315065;  748005,  2315083;  747994,  2315863;  748806 

2315106;  747975, 2315127;  747954,  2315861;  748849, 

2315161; 747942,  2315193;  747940,  2315834;  748913 

2315201; 747933, 2315253;  747929,  2315807;  748960* 

2315289; 747930, 2315329;  747935,  2315773; 749021 

2315356; 747931, 2315379;  747914,  2315724; 749090 


2315423; 
2316083; 
2316141; 
2316095; 
2316057; 
2316025; 
2315953; 
2315901; 
2315876; 
2315868; 
2315862; 
2315847; 
2315824; 
2315800; 
2315756; 
2315709; 


747885, 
748639, 
748680, 
748687, 
748698, 
748717, 
748738, 
748750, 
748759, 
748796, 
748826, 
748876, 
748949, 
749000, 
749067, 
749140, 


2315671; 
2315640; 
2315614; 
2315575; 
2315555; 
2315524; 
2315477; 
2315451; 
2315402; 
2315373; 
2315342; 
2315306; 
2315280; 
2315236; 
2315186; 
2315164; 


749173, 
749205, 
749244, 
749336, 
749385, 
749421, 
749479, 
749500, 
749550, 
749617, 
749652, 
749677, 
749701, 
749736, 
749797, 
749833, 


2315647; 
2315627; 
2315605; 
2315565; 
2315535; 
2315514; 
2315464; 
2315430; 
2315385; 
2315351; 
2315326; 
2315288; 
2315256; 
2315224; 
2315177; 
2315147; 


749188, 
749223, 
749315, 
749353, 
749404, 
749470, 
749486, 
749524, 
749571, 
749628, 
749666, 
749682, 
749720, 
749781, 
749814, 
749874, 
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2315098;  749888,  2315088;  749934, 
2315046;  749960,  2315009;  750020, 
2314928;  750057, 2314876;  750072, 


2314855; 750097,  2314830;  750120, 
2314809;  750138,  2314798;  750139, 
2314798;  return  to  starting  point. 


(B)  Note:  Map  122  follows: 


Map  122  Unit  17  'Platanthera  holockila  -  c 


Ocean 


(cxxiii)  Maui  17 — Pteris  lidgatei — a 
(1,168  ha;  2,887  ac). 

(A)  Unit  consists  of  the  following  211 
boundary  points:  Start  at  751582, 
2312795; 751577.  2312796;  751528, 
2312835;  751509,  2312866;  751494, 
2312898;  751477,  2312924;  751470, 
2312949;  751455,  2312970;  751447, 
2312990;  751430,  2313008;  751409, 
2313034: 751396. 2313055;  751392, 


2313077-, 
2313144; 
2313195; 
2313242; 
2313289; 
2313325; 
2313402; 
2313445; 
2313473; 
2313537; 


751379, 
751371, 
751376, 
751391, 
751399, 
751423. 
751442, 
751458, 
751483, 
751525. 


2313115; 
2313166; 
2313220; 
2313266; 
2313300; 
2313372; 
2313431; 
2313470; 
2313503; 
2313552; 


751372, 
751372, 
751378, 
751395, 
751407, 
751434, 
751445, 
751460, 
751510, 
751530, 


2313556; 
2313585; 
2313611; 
2313639; 
2313678; 
2313691; 
2313712; 
2313779; 
2313826; 
2313865; 


751547, 
751561, 
751632, 
751692, 
751730, 
751741, 
751774. 
751812. 
751848, 
751891. 


2313568; 
2313589; 
2313629; 
2313653; 
2313685; 
2313698; 
2313739; 
2313796; 
2313852; 
2313928; 


751557. 
751596. 
751663, 
751724, 
751736. 
751753. 
751802. 
751834. 
751858. 
751915, 
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2313975; 

2314018; 

2314016; 

2313971; 

2313965; 

2313984; 

2314040; 

2314106; 

2314169; 

2314234; 

2314285; 

2314322; 

2314361; 

2314456; 

2314542; 

2314632; 

2314710; 

2314761; 

2314798; 

2314848; 

2314886; 

2314905; 

2314976; 

2314984; 

2314973; 

2314967; 

2315058; 


751943, 
751999. 
752081. 
752153, 
752187, 
752220. 
752255, 
752298, 
752350, 
752375, 
752390, 
752394, 
752385, 
752359, 
752334, 
752340, 
752369, 
752420, 
752466, 
752505, 
752505, 
752453, 
752448, 
752376, 
752362, 
752250, 
752138, 


2314006; 
2314023; 
2313996; 
2313965; 
2313971; 
2314004; 
2314066; 
2314135; 
2314207; 
2314235; 
2314310; 
2314323; 
2314401; 
2314508; 
2314592; 
2314668; 
2314743; 
2314774; 
2314821; 
2314885; 
2314887; 
2314975; 
2314976; 
2314996; 
2314970; 
2315013; 
2315091; 


751962, 
752033. 
752123, 
752154, 
752206, 
752241, 
752280, 
752326, 
752375, 
752380, 
752394, 
752390, 
752376, 
752350, 
752332, 
752351, 
752392, 
752451, 
752482, 
752505, 
752495, 
752453, 
752453, 
752366, 
752342, 
752158, 
752117, 


2315151; 
2315252; 
2315302; 
2315344; 
2315406; 
2315478; 
2315589; 
2315694; 
2315745; 
2316023; 
2316025; 
2316078; 
2316164; 
2316230; 
2316311; 
2316408; 
2316535; 
2316640; 
2316679; 
2316765; 
2316879; 
2317001; 
2317090; 
2317254; 
2317290; 
2317366; 
2317462; 


752108, 
752113, 
752096, 
752070, 
752026, 
751949. 
751856, 
751805, 
751780, 
751792, 
751785, 
751771, 
751778, 
751799, 
751812, 
751840, 
751836. 
751828. 
751812. 
751774, 
751754, 
751727, 
751693, 
751693, 
751694, 
751697, 
751715, 


2315196; 
2315300; 
2315325; 
2315374; 
2315438; 
2315532; 
2315640; 
2315739; 
2316007; 
2316024; 
2316046; 
2316121; 
2316192; 
2316258; 
2316339; 
2316469; 
2316587; 
2316678; 
2316711; 
2316831; 
2316929; 
2317051; 
2317225; 
2317261; 
2317322; 
2317415; 
2317522; 


752103, 
752112, 
752085, 
752051. 
751991. 
751900, 
751831, 
751802, 
751791, 
751792. 
751774. 
751767. 
751794, 
751807, 
751828, 
751842, 
751832, 
751828, 
751793, 
751763. 
751744. 
751703, 
751691, 
751698, 
751695, 
751702, 
751728, 


2317571;  751747.  2317619;  751767, 
2317682;  751769.  2317710;  751778. 
2317751; 751782,  2317790;  751782. 
2317791;  751769,  2317829;  751750, 
2317859;  751741,  2317901;  751738, 
2317949;  751738,  2317997;  751730, 
2318034;  751729,  2318035;  751714, 
2318045; 751713,  2318046;  751712, 
2318046;  751690,  2318034;  751665, 
2318030;  751651,  2318051;  751640, 
2318085; 751632,  2318124; 751632, 
2318131; 751630,  2318160;  751587, 
2318788;  752124,  2318723;  752171. 
2318701;  752172,  2318700;  752441. 
2318572; 753228,  2318261;  753719, 
2317901;  753788,  2317835;  754546, 
2317117; 754543, 2317112;  754622, 
2317045;  754855. 2316824;  754646, 
2316585;  754736,  2315958;  754586, 
2315928;  754347,  2315718;  754257, 
2315300;  754257,  2315031;  753809, 
2314373;  753450,  2314284;  753121, 
2313985;  753151, 2313566; 752822, 
2313357; 752434,  2312998;  752317. 
2312676; 752314,  2312669;  752040, 
2312664;  return  to  starting  point. 

(B)  Note:  Map  123  follows: 
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cscxiv)  Maui  1 7 — Pteris  lidgatei — ^b 
(164  ha;  404  ac). 

(A)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  750072, 


2310995;  750282,  2311145;  750670, 
2311085; 750850, 2311354; 750790, 
2310427;  750969,  2309740;  750670, 


2309949;  750341,  2309680;  749086, 
2310009;  return  to  starting  point. 

(B)  Note:  Map  124  follows: 
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Map  124  Unit  17  -Pteris  Udgatei  -  b 


Critical  Habitat  Unit  17 

lllllll  Critical  Habitat  for 
Pteris  lidgatei  -  b 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(cxxv)  Maui  1 7 — Remya  mauiensis — a 
(228  ha;  564  ac). 

(A)  Unit  consists  of  the  following  61 
boundary  points:  Start  at  754336, 


2306037;  754335,  2306032 
2306014;  754022,  2305314 
2305080;  754534,  2305022 
2305016;  754540,  2305011 
2304863;  754699,  2304812 
2304280;  754776,  2304259 
2304263;  754670.  2304324 


2304364;  754603,  2304366;  754542, 


754334, 
754484, 
754537, 
754621, 
754773, 
754769, 
754605, 


2304415;  754499, 2304541; 754356,  2304797;  753750,  2304769;  753606, 

2305091; 754320,  2305103;  754319,  2303761;  753602,  2303760;  753576, 

2305108;  754309,  2305107;  754122,  2303756;  753552,  2303751;  753534, 

2305169; 754172,  2305069;  754235,  2303749;  753531,  2303748;  753515, 

2304991;  754238,  2304988;  754242,  2303745; 753154,  2303686;  753252, 

2304971;  754278,  2304785;  754282,  2303966;  753304,  2304113;  753310, 

2304767; 754312,  2304638;  754336,  2304130; 753365,  2304285;  753367, 

2304537; 754343,  2304451;  754343,  2304292;  753628,  2305002;  753472, 

2304450;  754342, 2304448;  754333,  2305975; 753622,  2306887;  754189, 

2304422; 754327,  2304403;  754279,  2306927; 754311,  2306887;  754387, 

2304263;  754165,  2304205;  754078,  2306765;  return  to  starting  point. 

2304169;  753828,  2304146;  753911,  (B)  Note:  Map  125  follows: 


Federal  Register / Vol.  68,  No.  93 / Wednesday,  May  14,  2003 /Rules  and  Regulations     26141 


Cdxxvi)  Maui  17— remya  mauiensis—  2312397;  746101,  2312866;  746244, 

b  (567  ha;  1,401  ac).  2312994;  746324,  2313016;  746372. 

CA)  Unit  consists  of  the  following  30  2313015;  746273,  2313672;  746174, 

boundary  points:  Start  at  746995,  2314527;  746227,  2314946;  746887, 

2310813;  746762,  2310659;  746754,  2314706;  747359,  2314534;  747564, 

2310674;  746719.  2310734;  746452.  2314406;  747564.  2313642;  747609. 

2311437; 746303, 2311773;  746170,  2313176;  747674,  2312935;  747689, 


2312936; 747743,  2312584;  747871, 
2312291; 748089,  2311885;  748185. 
2311619; 748123, 2311444;  748084. 
2311336; 748036,  2311038;  747487, 
2310984;  747263,  2310990;  return  to 
starting  point. 

(B)  Note:  Map  126  follows: 
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Map  126  Unit  17  -Remya  mamensis  -  b 


I       i  Critical  Habitat  Unit  17 

ffTTfTl  Critical  Habitat  for 

Remya  mauiensis  -  b 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(cxxvii)  Maui  17 — Remya  mauiensis — 
c  (32  ha;  78  ac). 

(A)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  747792, 


2315504; 747750,  2315521 
2315545;  747722,  2315552 
2315583;  747698,  2315635 
2315665;  747695,  2315687 
2315718; 747713, 2315745 
2315775; 747729,  2315792 


2315793; 747717, 2315811;  747717, 


747726, 
747704, 
747693. 
747702, 
747728, 
747729, 


2315812; 
2315836; 
2315876; 
2315918; 
2315974; 
2316012; 
2316055; 
2316109; 
2316142; 
2316169; 
2316212; 


747697, 
747675, 
747681, 
747667, 
747620, 
747546. 
747508, 
747476, 
747409, 
747365, 
747336, 


2315822; 
2315860; 
2315899; 
2315950; 
2315996; 
2316034; 
2316086; 
2316129; 
2316159; 
2316186; 
2316228; 


747681, 
747677, 
747681, 
747648, 
747585, 
747526, 
747494, 
747447, 
747389, 
747345, 
747328, 


2316244;  747312, 
2316323; 747290, 
2316384; 747289. 
2316429; 747296, 
2316431;  747295, 
2316436;  747510, 
2316161;  747945, 
2315650; 747824, 
Starting  point. 

(B)  Note:  Map  127 


2316282; 
2316361; 
2316392; 
2316430; 
2316431; 
2316405; 
2315810; 
2315486; 

follows: 


747299, 
747289, 
747296, 
747296, 
747296, 
748060, 
747915, 
return  to 
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Map  127  Unit  17  -Reir^  maidemsis  -  c 


(Icxxviii)  Maui  17—Sanicula  2315013;  752158,  2315058;  752138, 

purpurea— a  (34  ha;  84  ac).  2315091;  752117.  2315151;  752108, 

(A)  Unit  consists  of  the  following  26  2315196;  752103,  2315252;  752113, 

boundary  points:  Start  at  752495,  2315300;  752112,  2315302;  752096. 

2314905; 752453,  2314975;  752453,  2315325;  752085,  2315344;  752070. 

2314976;  752416,  2314975;  752381.  2315374;  752051,  2315406;  752043. 

2314973; 752342, 2314967;  752250.  2315416; 752194. 2315469;  752315, 


2315502;  752449,  2315352;  752817, 
2315548;  752838,  2315319;  752900, 
2315143;  752499,  2314898;  return  to 
starting  point. 

(B)  Note:  Map  128  follows: 
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Map  128  Unit  17  -Sanicula  purpurea  -  a 


(cxxix)  Maui  17—Sanicula  2312670;  750636,  2312621; 

purpurea— b  (306  ha;  756  ac).  2312576;  750701,  2312549; 

(A)  Unit  consists  of  the  following  270   2312518;  750733,  2312514; 

boundary  points:  Start  at  749939,  2312476;  750804,  2312434; 

2311346; 750305.  2311362;  749759,  2312384;  750877,  2312324; 

2311879; 749818, 2312144;  750261,  2312323;  750878,  2312323; 

2312204; 750099, 2312396;  750276,  2312323; 750880,  2312324; 

2312410; 750113,  2312661;  750261,  2312378;  750889,  2312379; 

2312735; 750185,  2313139;  750220,  2312387; 750887, 2312412; 

2313118; 750265, 2313091;  750306,  2312413;  750876,  2312455; 

2313067; 750358,  2313037;  750373,  2312517;  750819,  2312576; 

2313023;  750566,  2312802;  750568,  2312595;  750799,  2312596; 

2312798; 750565.  2312761;  750564.  2312596;  750757.  2312591; 

2312729; 750574.  2312687;  750574,  2312590;  750747,  2312611; 

2312686; 750581,  2312676;  750586,  2312726;  750739, 2312751; 


750675, 
750729, 
750763, 
750835, 
750877, 
750879, 
750889, 
750885. 
750887. 
750851, 
750799. 
750798. 
750749, 
750734, 
750739, 


2312752; 
2312846; 
2312847; 
2312851; 
2312852; 
2312867; 
2312880; 
2312927; 
2312964; 
2313007; 
2313117; 
2313119; 
2313267; 
2313946; 
2314463; 


750730, 
750711, 
750691, 
750687, 
750654. 
750650. 
750650, 
750658, 
750636, 
750567. 
750562. 
750482. 
749907. 
749907, 
750305, 


2312793; 
2312846; 
2312851; 
2312849; 
2312855; 
2312873; 
2312898; 
2312963; 
2313003; 
2313111; 
2313122; 
2313247; 
2313828; 
2314271; 
2314315; 


750712, 
750711, 
750690, 
750671, 
750651, 
750649, 
750652, 
750658, 
750632, 
750565, 
750571, 
750468. 
750025, 
750187, 
750379. 
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2313917;  750339, 2314523;  750386, 

2313040;  750774,  2313031;  750792, 

2312154;  752258.  2312161;  752260. 

2314362; 750414, 2314272; 750454. 

2313015;  750803,  2313003 

750815, 

2312173; 752260, 2312174 

752259, 

2314143; 750461, 2314125;  750462. 

2312997;  750834,  2312921 

750866, 

2312178; 752259,  2312186 

752255. 

2314110;  750462. 2314098;  750469, 

2312797;  750864,  2312784 

750864, 

2312201;  752254,  2312203 

752242, 

2314075; 750476, 2314039; 750478, 

2312768;  750864,  2312767 

750868, 

2312224; 752209,  2312264 

752181, 

2314029;  750479,  2314015; 750481, 

2312756; 750877, 2312736 

750881, 

2312294;  752174.  2312305 

752146, 

2313991; 750479, 2313958;  750479, 

2312727;  750882, 2312717 

750888, 

2312343; 752130,  2312360 

752109, 

2313946; 750479, 2313933;  750476, 

2312691;  750895,  2312668 

750904, 

2312384;  752089,  2312404 

752052. 

2313919;  750468,  2313903;  750450, 

2312647; 750904, 2312646 

750905, 

2312430; 752018,  2312454 

751992. 

2313871; 750441, 2313851;  750441, 

2312646;  751008,  2312240 

751038, 

2312468; 751944,  2312486 

751906. 

2313850;  750438,  2313827;  750440, 

2312126;  751038,  2312124 

751038, 

2312492; 751887,  2312501 

751874. 

2313794;  750439, 2313772; 750436, 

2312088;  751038,  2312083 

751034, 

2312514; 751860,  2312545 

751852.   ' 

2313747;  750437,  2313723;  750437, 

2312059;  751040,  2312045 

751059, 

2312558; 751828,  2312576 

751812. 

2313700; 750439,  2313671;  750438, 

2311963;  751065,  2311938 

751066, 

2312583;.751790,  2312588 

751769. 

2313647;  750435, 2313610;  750436, 

2311935;  751077,  2311889 

751077, 

2312599;  751747, 2312616 

751708, 

2313597;  750436, 2313596;  750441, 

2311888;  751078,  2311887 

751079, 

2312656; 751683, 2312672 

751660, 

2313585; 750451, 2313562; 750456, 

2311887; 751095,  2311890 

751115. 

2312697;  751625,  2312730 

751609, 

2313545;  750463,  2313528;  750465, 

2311894;  751125,  2311897 

751154. 

2312742; 751590,  2312761 

751567. 

2313510; 750469,  2313497;  750469, 

2311907;  751190,  2311915 

751210, 

2312785; 751582.  2312795 

751605. 

2313496;  750477,  2313484;  750491, 

2311916;  751266,  2311917 

751317, 

2312809;  752078,  2312676 

752317, 

2313465;  750505,  2313443;  750510, 

2311916; 751353,  2311910 

751415, 

2312676; 752521,  2312676 

752964, 

2313432; 750515, 2313420;  750526, 

2311923;  751455,  2311926 

751502, 

2312750; 753643, 2312602 

753629, 

2313409;  750541, 2313398; 750551, 

2311927;  751574.  2311945 

751610, 

2312550; 753611,  2312482 

753082, 

2313389; 750560,  2313367;  750565. 

2311953; 751637.  2311945 

751638, 

2312425; 752728,  2312174 

752491, 

2313356; 750572,  2313334;  750578, 

2311945;  751682.  2311949 

751730, 

2311908;  752255,  2311908 

751812. 

2313319; 750591,  2313304;  750609, 

2311960; 751772. 2311971 

751845, 

2311746; 751295,  2311716 

751059. 

2313283; 750640,  2313257;  750643, 

2311984;  751888.  2311992 

751889, 

2311495;  750881,  2311509 

750704. 

2313255; 750652, 2313247;  750674, 

2311992;  751963.  2312014 

752001, 

2311347;  750630,  2311007 

750360, 

2313233;  750689, 2313219;  750704, 

2312036;  752045, 2312060 

752095, 

2311126;  750081, 2311078 

749999, 

2313203; 750713,  2313180;  750725, 

2312064;  752133,  2312081 

752177, 

2311246; 749928, 2311346 

return  to 

2313151;  750736,  2313118;  750747, 

2312098;  752226,  2312119 

752255, 

starting  point. 

2313077; 750753, 2313062; 750767, 

2312146;  752255,  2312147 

752257, 

(B)  Note:  Map  129  follows: 
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(c3cxx)  Maui  17 — Sanicula  purpurea — 
c  (8  ha;  19  ac). 

(A)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  752386, 
2314300;  752390,  2314310;  752394, 


2314322; 752394,  2314323;  752390, 
2314361; 752385, 2314401; 752376, 
2314456; 752359,  2314508;  752350, 
2314542; 752334,  2314592;  752332, 
2314632;  752340,  2314668;  752351, 


2314710; 754369, 2314743; 752392, 
2314761;  752420,  2314774;  752448. 
2314795; 752604,  2314395; 752382, 
2314282;  return  to  starting  point. 

(B)  Note:  Map  130  follows: 
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i       I  Critical  Habitat  Unit  17 

IfTTni  Critical  Habitat  for 

Sanicula  purpurea -c 

Elevation  (1,000-ft.  ccmtours) 
/\/  Major  Road 
/\/  Coastline 


I  2   Miles 


J 


0       1       2   KikNneten 


(cxxxi)  Maui  17 — Spermolepis 
hawaiiensis — ^b  (23  ha;  56  ac). 

(A)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  747559, 
2305612;  747617,  2305791;  747703, 


2306156;  747789,  2306167; 747843, 
2306153;  747942,  2306144;  748010, 
2306130;  748096,  2306137;  748170, 
2306086;  748184.  2306061;  748161, 


2306016; 748049, 2305919;  747908, 
2305689;  747771,  2305547;  747640, 
2305517;  return  to  starting  point. 

(B)  Note:  Map  131  follows: 
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Map  131  Unit  17  -Spermolepk  hawaiiensis  -  b 


(CDCXxii)  Maui  17—Tetramolopium  2307474;  747703,  2307791;  747578,  2310826;  750524, 

capillare—A  (1.783  ha;  4.405  ac).  2308164;  747558.  2308516;  747523.  2310648;  750566. 

(A)  Unit  consists  of  the  following  106   2308819;  747420.  2309233;  747378.  2310507;  750656. 

boundary  points:  Start  at  753165,  2309647;  747392.  2310068;  747618.  2310436;  750582, 

2303717; 753304,  2304113;  753310,  2310281;  747935,  2310342;  747979,  2310385;  750590, 

2304130;  753365.  2304285;  753367,  2310351;  748255,  2310282; 748531,  2310316; 750582, 

2304292;  753234,  2304365;  753213,  2310151;  748738,  2310172;  748844,  2310253;  750534, 

2304104;  753136,  2303909; 753136,  2310234;  749327,  2310432;  749542,  2310197;  750509, 

2303821;  753136,  2303653;  753134,  2310481;  749646,  2310558;  749937,  2310047;  750432, 

2303650;  753042, 2303454;  752244,  2310662;  750058,  2310701;  750146,  2309706;  750179, 

2304494; 752075.  2304457;  751171,  2310783;  750157.  2310794; 750168,  2309475;  749910, 

2304258; 750787, 2304513;  750132,  2310853;  750181, 2310898; 750231,  2308782;  749916, 

2305024; 749428, 2305569;  749226,  2310909;  750364,  2310903;  750415.  2308442;  749954. 

2305793;  748731. 2306342;  748269,  2310935;  750473.  2310938;  750521.  2307941;  750166, 

2306956;  748096,  2307179;  747868,  2310903;  750537,  2310855; 750542,  2307736;  750256, 


2310786; 
2310619; 
2310478; 
2310409; 
2310361; 
2310287; 
2310213; 
2310184; 
2309865; 
2309579; 
2308997; 
2308579; 
2308271; 
2307867; 
2307612; 


750524, 
750648, 
750627, 
750574, 
750601, 
750555, 
750502, 
750399, 
750350, 
750058, 
749965, 
749932, 
750042, 
750187, 
750284, 


2307494; 
2307217; 
2306728; 
2306157; 
2305768; 
2305652; 
2305636; 
2305496; 


750442, 
750753, 
751439, 
752327. 
753260. 
753563. 
753874, 
754053. 


2307287;  750465,  2305169;  753540,  2304928;  753462, 

2306922; 751036,  2304711;  753427,  2304482;  753399, 

2306361; 751774,  2304426;  753396, 2304292;  753299. 

2305947; 752871.  2304046;  753237,  2303876;  return  to 

2305683;  753470,  starting  point. 

2305652;  753626,  (B)  Excluding  the  area  bounded  by  the 

2305566;  754007,  following  11  boundary  points  (6ha; 

2305450;  753820,  15ac):  Start  at  749362,  2305641;  749057, 


2305433;  748930,  2305439; 749226, 
2305793; 749363, 2305641;  749363, 
2305641; 749363,  2305641;  749363, 
2305641;  749363,  2305641; 749363. 
2305641;  749362,  2305640;  return  to 
starting  point. 

(C)  Note:  Map  132  follows: 


Map  132  Unit  VJ  -Tetramolopium  capiUare  -  a 


(cDCxxiii)  Maui  17 — Tetramolopium 
remyi—a  (288  ha;  711  ac). 

(A)  Unit  consists  of  the  following  34 
boundary  points:  Start  at  750702, 
2304154;  750687,  2304151;  750686, 


2304151;  750680, 2304150;  749916, 
2304019; 748359,  2304949;  747628, 
2305445;  747343,  2306214;  747283, 
2306377;  747263,  2306446;  747206, 
2306648;  747191,  2306692;  746912, 


2307495;  746967.  2307530;  747135, 
2307579;  747275,  2307621; 747405, 
2307590;  747464,  2307541;  747496, 
2307408; 747571.  2307254;  747576, 
2307243; 747664,  2307114;  747769, 


26150 


Federal  Register / Vol.  68,  No.  93 /Wednesday,  May  14,  2003 /Rules  and  Regulations 


2306921;  747937,  2306568;  748094, 
2306298;  748227, 2306099; 748294, 
2305966; 748613,  2305521;  748914, 


2305226;  749056,  2305056;  749264, 
2304887; 749718,  2304706;  750413, 


2304302;  750566,  2304230;  return  to 
starting  point. 

(B)  Note:  Map  133  follows: 


Map  133  Unit  17  -  Tetramolopium  remyi  -  a 

IPS' 


I       I  Critical  Habitat  Unit  17 

irnm  Cntical  Habitat  for 

Tetramohphan  remyi  -  a 

Elevation  ( 1 ,000-fL  contours) 
/V  Major  Road 
/S/  Coastline 


0  1  2   Miles 

0        I        2   Kilometen 
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(cxxxiv)  Maui  18 — Alectryon 
macrococcus — f  (7  ha;  18  ac). 

(A)  Unit  consists  of  the  following  7 
boimdary  points:  Start  at  745986, 
2315882; 746238, 2315748;  746249, 
2315743; 746785, 2315459;  746095, 
2315676;  746082, 2315680;  745946, 
2315723;  return  to  starting  point. 

(B)  Note:  Map  134  follows: 


Map  134 

Unit  18 

Alectryon  macrococcus  -/ 


r 


# 


Critical  Habitat  Unit  1 8 

[mn   Critical  Habitat  Unit  fcH- 

Alectryon  macrococcus  -/ 

.     Elevation  (1,000-ft.  contours) 
/S/  Major  Road 
/v   Coastline 


0l5 


03 

3Z 


Ik 


(cxxxv)  Maui  18 — Colubrina 
oppositifolia — c  (64  ha;  157  ac). 

(A)  Unit  consists  of  the  foUowring  34 
boundary  points:  Start  at  745633, 
2315799;  745216,  2315967;  745220, 
2316095;  745062,  2316193;  745156, 
2316554;  745218,  2316810;  745110, 
2316866; 745095,  2316969;  745651, 
2316773;  745745,  2316673;  745748, 


2316670; 745741, 
2316637; 745682, 
2316564;  745666, 
2316498;  745660, 
2316495;  745656, 
2316196;  745644, 
2316063;  745645, 
2315748; 746249, 
2315497;  746710, 
2315676;  746082, 
2315820;  745636, 
2315819;  745634, 
starting  point. 

(B)  Note:  Map  135 


2316666; 
2316625; 
2316551; 
2316496; 
2316346; 
2316064; 
2316063; 
2315743; 
2315483; 
2315680; 
2315820; 
2315807; 

follows: 


745700, 
745668, 
745660, 
745660, 
745650, 
745644, 
746238, 
746713, 
746095, 
745637, 
745635, 
return  to 


Map  135 

Unit  18 

Colubrina  oppositifolia  -  c 


r 


PuuKom 


NMiSUM 


Critical  Habitat  Unit  18 

mm   Critical  Habitat  Unit  for 

Cohibrimi  oppositifolia  -  c 

Elevation  (1,000-ft.  contours) 
/V  Major  Road 
/V   Coastline 


OJ 


OJ 


L 


A 


(cxxxvi)  Maui  18 — Ctenitis 
squamigera — d  (14  ha;  35  ac). 

(A)  Unit  consists  of  the  foUowring  13 
boimdary  points:  Start  at  745644, 


2316064;  745644,  2316063;  745645, 
2316063; 746238, 2315748;  746249, 
2315743; 746785, 2315459;  746095, 
2315676; 746082, 2315680;  745637, 
2315820;  745636,  2315820;  745635, 
2315819; 745641,  2316066;  745644, 
2316067;  return  to  starting  point. 

(B)  Note:  Map  136  follows: 


Map  136 
Unit  18  •  Ctenitis  squamigera  -  d 


tfmtlGiieli 


Critical  Habitat  Unit  18 

llllil   Critical  Habitat  Unit  for 
Ctenitis  squamigera  -  d 

Elevation  (1,000-ft.  contours) 
/S/  Major  Road 
/v   Coastline 


u 


A 


(cxxxvii)  Maui  18 — Remya 
mauiensis—d  (2  ha;  6  ac). 

(A)  Unit  consists  of  the  following  3 
boundary  points:  Start  at  746322, 
2315704;  746785,  2315459;  746309, 
2315609;  return  to  starting  point. 

(B)  Note:  Map  137  follows: 

BILLING  CODE  4310-65-C 
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Map  137 
Unit  18  -Remya  mauiensis  -  i 


r 


^ 


GtMi 


I       I  Ciitica]  Habitat  Unit  1 8 

mill  Critical  Habitat  Unit  for 
Remya  mauiensis  -  d 

Elevation  ( 1 ,000-ft.  contours) 
/\/  Major  Road 
/A/  Coastline 


I    Mtfet 


0.5 

3= 


A 


(cxxxviii)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Maui 


Unit  name 


Species  occupied 


Species  unoccupied 


Maui  1 — Centaurium  sebaeoides — a  

Maui  1 — Sesbania  tomentosa — a  

Maui  2 — Brighamia  rockit—a  

Maui  2 — Brighamia  rockii — b 

Maui  2 — Centaurium  sebaeoides — b  

Maui  3 — Brighamia  rockii— c 

Maui  4 — Brighamia  rockii— d  

Maui  4 — Peucedanum  sandwicense—a  

Maui  5 — Brighamia  rockii — e  

Maui  6 — Ischaemum  byrone — a  

Maui  6 — Mariscus  pennatiformis — a  

Maui  7 — Ischaemum  byrone — b  

Maui  8 — Cyanea  copelandii  ssp.  haleakalaensis — a 

Maui  8 — Cyanea  glabra — a 

Maui  8 — Cyanea  hamatiflora  ssp.  hamatiftora—a  .... 


Centaurium  sebaeoides. 
Sesbania  tomentosa. 


Centaurium  sebaeoides. 


Peucedanum  sandwicense. 

Ischaemum  byrone. 
Mariscus  pennatiformis. 
Ischaemum  byrone. 
Cyanea  copelandii  ssp. 

haleakalaensis. 


Brighamia  rockii. 
Brighamia  rockii. 

Brighamia  rockii. 
Brighamia.  rockii. 

Brighamia  rockii. 


Cyanea  hamatiflora 

hamatiflora.. 


Cyanea  glabra. 


ssp. 
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Unit  name 


Maui  8 — Cyanea  mceklowneyi—a 

Maui  B—Diplazium  molokaiense—a  

Maui  8 — Geranium  multiflorum — a 

Maui  8 — Melicope  bailout— a  

Maui  8 — Phlegmariurus  mannii—a  

Maui  8 — Phyllostegia  mannii—a  

Maui  8 — Phyllostegia  mollis— a  

Maui  8 — Zanthoxylum  hawaiiense — a  

Maui  9 — Alectryon  macrococcus — a 

Maui  9 — Argyroxiphium  sandwicense  ssp.  macrocephalum — a 

Maui  9 — Asplenium  fragile  var.  insulare — a  

Maui  9— 6/dens  micrantha  ssp.  kalealaha—a 

Maui  9 — Bidens  micrantha  ssp.  kalealaha — b 

Maui  9—Clermontia  lindseyana—a  

Maui  9 — Clermontia  lindseyana—b  

Maui  9 — Clenvontia  samuelii—a  

Maui  9 — Cyanea  copelandii  ssp.  haleakalaensis — b 

Maui  9 — Cyanea  glabra— b 

Maui  9 — Cyanea  glabra — c 

Maui  9— Cyanea  hamatiftora  ssp.  hamatifk>ra—b 

Maui  9 — Diellia  erecta — a  

Maui  9 — Diellia  erecta— to  

Maui  9 — Diplazium  molokaiense — b 

Maui  9 — Flueggea  neowawraea — a 

Maui  9 — Geranium  arboreum — a 

Maul  9 — Geranium  multiflorum — b 

Maui  9 — Geranium  multiflorum — c 

Maui  9 — Lipochaeta  kamolensis—a  

Maui  9 — Melicope  baltoui — b  

Maui  9 — Melicope  knudsenii—a 

Maui  9 — Melicope  mucronulata — a 

Maui  9 — Melicope  ovalis — a  

Maui  9—Neraudia  sericea—a 

Maui  9 — Nototrichium  humile — a  

Maui  9 — Phlegmariurus  mannii—to  , 

Maui  9— Phlegmariurus  mannii—c 

Maui  9 — Phyllostegia  mollis — b  , :. 

Maui  9 — Plantago  princeps — a  

Maui  9—Platanthera  hdochila—a  

Maui  9—Schiedea  haleakalensis—a  

Maui  9—Schiedea  haleakalensis—b  

Maui  10 — Alectryon  macrococcus — b 

Maui  11 — Lipochaeta  kamolensis — b  

Maui  12 — Vigna  o-wahuensis—a 

Maui  13 — Alectryon  macrococcus— c  

Maui  13 — Bonamia  menziesii—a 

Maui  13 — Cenchrus  agrimonioides—a  

Maui  13 — Colubrina  oppositifolia — a 

Maui  13 — Flueggea  neowawraea — b 

Maui  13 — Melicope  adscendens— a  

Maui  13 — Melkxjpe  knudsenii—to  : 

Maui  13 — Melicope  mucronulata — b 

Maui  13 — Sesbania  tomentosa — b  

Maui  13 — Spermolepis  hawaiiensis — a  .., 

Maui  14 — Geranium  arboreum — b 

Maui  15 — Geranium  arboreum — c  

Maui  16 — HitMscus  brackenridgei—a 

Maul  17 — Alectryon  macrococcus — d 

Maui  17 — Alectryon  macrococcus — e 

Maui  17 — Cenchrus  agrimoniokies — b  

Maui  M— Clermontia  oblongifolia  ssp.  mauiensis— a  

Maui  ^7— Clermontia  oblongifolia  ssp.  mauiensis— b  

Maui  17 — Clermontia  oblongifolia  ssp.  mauiensis— c  

Maui  17 — Colubrina  oppositifolia— to 

Maui  17 — Ctenitis  squamigera — a  

Maui  17 — Ctenitis  squamigera — b 

Maui  17 — Ctenitis  squamigera — c  

Maui  17 — Cyanea  ^abra—d 


Species  occupied 


Cyanea  mcekiowneyi. 
Diplazium  molokaiense. 

Melicope  baltoui. 
Phlegmariurus  mannii. 


Zanthoxylum  hawaiiense. 

Argyroxiphium  sandwkxnse  ssp. 
macrocephalum. 

Bidens  mk:rantha  ssp.  kalealaha. 
Bidens  micrantha  ssp.  kalealaha. 
Clermontia  lindseyana. 

Clermontia  samuelii. 
Cyanea  copelandii  ssp. 

haleakalaensis. 


Cyanea         hamatiflora         ssp. 
hamatiflora. 


Flueggea  neowawraea. 
Geranium  arboreum. 
Geranium  multifhrum. 

Lipochaeta  kamolensis. 
Melicope  baltoui. 
Meltoope  knudsenii. 

Melicope  ovalis. 
Neraudia  sericea. 

Phlegmariurus  mannii. 
Phlegmariurus  mannii. 

Plantago  princeps. 

Schiedea  haleakalensis. 
Schiedea  haleakalensis. 


Vigna  o-wahuensis. 

Bonamia  merwesii. 
Cenchrus  agrimontoides. 


MerKope  adscendens. 


Sesbania  tomentosa. 
Spermolepis  hawaiiensis. 
Geranium  artxjreum. 
Geranium  arboreum. 
Hibiscus  brackenridgei. 

Alectryon  macrococcus. 


Ctormontia 
mauiensis. 


oblongifolia       ssp. 


Ctenitis  squamigera. 
Ctenitis  squamigera. 
Ctenitis  squamigera. 


Species  unoccupied 


Geranium  multiflorum. 


Phylkystegia  mannii. 
Phyllostegia  mollis. 

Alectryon  macrococcus. 


Asplenium  fragile  var. insulare. 


Clermontia  lindseyana 


Cyanea  glabra. 
Cyanea  glabra. 


Diellia  erecta. 
Diellia  erecta. 
Diplazium  molokaiense. 


Geranium  multiflorum. 

Meltoope  mucronulata. 

Nototrichium  humile. 

Phyltostegia  mollis. 
Platanthera  hokx^ila. 


Alectryon  macrococcus. 
Lipochaeta  kamolensis. 

Alectryon  macrococcus. 


Colubrina  oppositifolia. 
Flueggea  neowawraea. 

Meltoope  knudsenii. 
Meltoope  mucronulata. 


Alectryon  macrococcus. 

Cenchrus  agrimontoides. 
Clermontia       obtongifolia       ssp. 

mauiensis. 
Clermontia       obtongifolia       ssp. 

mautonsis. 


Colubrina  oppositifolia. 


Cyanea  glabra. 
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Unit  name 

17— Cyanea  glabra— e _ 

^7—Cyanea  glabra— 4 

17 — Cyanea  glabra — g 

17 — Cyanea  grimesiana  ssp.  grimesiana—a 

17 — Cyanea  lobata — a 

17 — Cyanea  lobata — b 

17 — Cyanea  lobata — c  

17 — Cyrtandra  munroi—a  

^7—C^rtarKira  munroi—b  

^7— Cyrtandra  munroi—c  

M—Diellia  erecta—c  

17 — Diellia  erecta — d  

17 — Diellia  erecta — e  

17 — Diellia  erecta — f  

17 — Diplazium  molokaiense—c  

17 — Dubautia  plantaglnea  ssp.  humilis — a  ... 
17 — Dubautia  plantaglnea  ssp.  humilis — b  ... 
17 — Dubautia  plantaglnea  s^.  humilis — c  ... 

17 — Gouania  vitifolia — a  

M—Hedyotis  coriacea—a  

17 — Hedyotis  coriacea — b  

17 — Hedyotis  mannii — a  

17 — Hesperomannia  arbuscula — a  

17 — Hesperomannia  arbuscula — b  

17 — Hibiscus  brackenridgei—b 

17 — Isodendrion  pyrifolium — a 

\7—Lysimachia  lydgatei—a 

^7—Lysimachia  lydgatei—b 

'\7—Lysimachia  lydgatei—c 

17 — Lysimachia  lydgatei—d 

17 — Lysimachia  lydgatei—e 

17 — Neraudia  sericea — b  

17 — Peucedanum  sarydwicense — b  

17 — Phlegmariurus  mannii— 6  

17 — Phlegmariurus  mannii— e  

17 — Plantago  princeps — b  

17 — Platanthera  holochila — b  

17 — Platanthera  holochila — c 

17 — Reris  lidgatei—a  

17 — Ptens  lidgatei—b  

17 — Remya  mauiensis—a  

17 — Remya  mauiensis — b  

17 — Remya  mauiensis — c 

^7—Sanicula  purpurea— a 

\7—Sanicula  purpurea— b _ 

17 — Sanicula  purpurea — c  

17 — Spermolepis  hawaiiensis — b  

17 — Tetramolopium  capillare—a 

17 — Tetramolopium  remyi — a  

18 — Alectryon  macrococcus—f 

18 — Colubrina  oppositifolia — c 

18 — Ctenitis  squamigera—6  

18 — Remya  mauiensis — d  


Species  occupied 


Species  unoccupied 


Maui 
Maui 
Maui 
Maui 

Maui 
Mau 
Maui 
Mau 
Maui 
Maui 
Maui 
Maui 
Maui 
Mau 
Maui 
Mau 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Maui 
Mau 
Mau 
Mau 
Maui 
Mau 
Maui 
Mau 
Mau 
Mau 
Mau 
Mau 
Mau 
Maui 


Cyanea  glabra. 

Cyanea  grimesiana  ssp. 

grimesiana. 
Cyanea  lobata. 


Cyrtandra  munmi. 


Diellia  erecta. 
Diellia  erecta. 
Diellia  erecta. 


Dut)autia  plantaglnea  ssp.  humilis. 
Hedyotis  coriacea. 


Hedyotis  mannii. 


Hesperomannia  arbuscula. 
Hit>iscus  brackenridgei. 

Lysimachia  lydgatei. 


Lysimachia  lydgatei. 
Lysimachia  lydgatei. 
Neraudia  sericea. 

Phlegmariurus  mannii. 
Phlegmariurus  mannii. 
Plantago  princeps. 
Platanthera  hokx^ila. 

Pteris  lidgatei. 
Ptens  lidgatei. 
Remya  mauiensis. 
Remya  mauiensis. 


SanKula  purpurea. 
Sanicula  purpurea. 
Spermolepis  hawaiiensis. 
Tetramokipium  capillare. 


Colubrina  oppositifolia. 


Cyanea  glabra. 
Cyanea  glabra. 


Cyanea  kjbata. 
Cyanea  lobata. 
Cyrtandra  munroi. 

Cyrtandra  munroi. 
Diellia  erecta. 


Diplazium  molokaiense. 
Dubautia  plantaglnea  ssp.  humilis. 
Dubautia  plantaglnea  ssp.  humilis. 

Gouania  vitHolia. 

Hedyotis  coriacea. 

Hesperomannia  arbuscula. 

Isodehdrion  pyrifolium. 

Lysimachia  lydgatei. 
Lysimachia  lydgatei. 


Peucedanum  sandwkxnse. 


Platanthera  holochila. 


Remya  mauiensis. 
Sanicula  purpurea. 


Tetramolopium  remyi. 
Alectryon  macrococcus. 

Ctenitis  squamigera. 
Remya  mauiensis. 


(cxxxix)  Critical  habitat  unit  coastline 

descriptions  and  maps,  and  a  2271787 

description  of  primary  constituent  2271790 

elements,  for  Family  Rhamnaceae:  2271995 

Gouania  hillebrandi  on  the  island  of  2272014 

Maui  is  provided  in  50  CFR  17.96(a).  2272025 

(2)  Kahoolawe.  Critical  habitat  imits  2272329 

are  described  below.  Coordinates  in  2272265 

UTM  Zone  4  with  units  in  meters  using  2272422 

North  American  Datxun  of  1983  2272537 

(NAD83).  2272558 

(i)  Kahoolawe  1 — Kanaloa  2272822 

kahoolawensis—a  (62  ha;  1,388  ac).  2272741 

[A\  Unit  consists  of  the  following  53  2272620: 

boundary  paints  and  the  intermediate  2272620; 


741288. 
739924, 
740156, 
740142, 
740031, 
740030, 
740273, 
740467, 
740407, 
740396, 
740521, 
740631, 
741302, 
741689, 
742142, 


2270367; 

2271802 

2271842 

2272051 

2272022 

2272030 

2272338 

2272316 

2272520 

2272546 

2272815 

2272765 

2272644 

2272648: 

2272660; 


739913, 
740037, 
740226, 
740036, 
740031, 
740266, 
740375, 
740500, 
740392, 
740401, 
740529, 
741148, 
741524, 
742016, 
742340, 


2272628;  742578, 
2272680; 743224, 
2272470;  743438, 
2272115;  743244, 
2271711; 742901, 
2271259; 742687, 
2271077;  742344, 
2271025;  741883. 
2270912;  741508, 
2270795;  741326, 
2270597;  741282, 
2270423;  741288, 
starting  point. 


2272668; 
2272571; 
2272325; 
2271885; 
2271404; 
2271170; 
2271053; 
2270952; 
2270875; 
2270714; 
2270508; 
2270367; 


742844, 

743406, 

743389,v 

743103. 

742784, 

742453, 

742190, 

741673, 

741415. 

741290, 

741286. 

return  to 
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(B)  Note:  Map  138  follows  : 


BILLMG  CODE  431 0-SS-P 


Map  138  Unit  01 
Kanaloa  kahoolawetais  -  a 


trrni  Cntical  Habitat  UmtOl 

Kanaloa  ktAoolaweteis  -  a 

Elevation  (SOO-ft  oontouis) 
y\/  Coastline 


1 2 


A 


(ii)  Kahoolawe  2 — Kanaloa 
kahoolawensis — ^b  (613  ha;  1,516  ac). 

(A)  Unit  consists  of  the  following  131 
boimdary  points  and  the  intermediate 
coastline:  756526,  2276870;  756534, 


2276893 

2270414 

2270694 

•2270592 

2270650 

2271200 

2270760 

2270492 

2270339 

2270680 

2271002 

2271420 

2271469: 

2271192 

2270692 

2270154 

2270015 

2270074 

2269987 

2270023 

2269934 

2269694 

2269652 

2269742 

2270032 

2270054 

2270282 

2270482 

2270551 

2270497 

2270585 

2270710 

2270822 

2270580 

2270495 

2270285 

2270132 

2270312 

2270450 

2270550 

2270782 

2271057 

2271328 

2271408 

2271635 

2271970 

2272116 


748810,  2270407; 748804, 
748801, 2270602;  748829, 
748896, 2270675;  748956, 
749080. 2270581;  749149. 
749452,  2271037;  749659, 
749547, 2271037; 749432, 
749397, 2270670;  749534, 
749529,  2270389;  749599, 
749724, 2270439;  749837, 
749914,  227086&;  749962, 
750002,  2271142;  750187, 
750335, 2271525; 750605, 
750812,  2271310;  750943, 
750958,  2270952;  750945, 
751093, 2270402:  751195, 
751278, 2270019;  751272, 
751343, 2269909;  751373, 
751419, 2270068;  751438, 
751483, 2269952;  751538, 
751576, 2269978; 751565. 
751553. 2269794;  751670, 
751700,  2269639;  751893. 
751933, 2269679; 751928, 
752308, 2269927; 752533, 
752756,  2270029;  752909, 
752896,  2270169;  753054, 
753219, 2270392;  753537, 
753667,  2270557;  753667, 
753757,  2270587;  754009, 
754207, 2270480;  754355, 
754382,  2270807;  754562, 
754677,  2270807;  754877, 
755212,  2270710;  755390, 
755480, 2270660;  755510, 
755605, 2270439;  755680, 
755747, 2270135;  755897, 
755995,  2270202;  756108, 
756168, 2270405;  756226, 
756341, 2270495;  756393, 
756401,  2270645;  756338, 
756333, 2270950;  756408, 
756523, 2271185;  756716, 
756763,  2271353;  756916, 
757056, 2271503;  757164, 
757209,  22-71808;  757224, 
757214, 2271970;  757214, 
757154, 2272171;  757116, 


2272326 
2272366 
2272378 
2272593 
2272388 
2272115 
2272036 
2271868 
2272068 
2272463 
2273006 
2274523 
2275312 
2275963 
2276282 
2276710 
2276495 
2276871 


757101, 
756608, 
756271, 
756078, 
755508, 
754942, 
754785, 
754339, 
754297, 
754339, 
754327, 
754833, 
754948, 
755008. 
755068, 
755767, 
756363, 
756526, 


2272408; 
2272333; 
2272488; 
2272571: 
2272205; 
2272025; 
2271960; 
2271898; 
2272223; 
2272518: 
2273668; 
2274812; 
2275650; 
2276059; 
2276565; 
2276457; 
2276718; 
2276870; 


756891, 
756386, 
756198, 
755795, 
755210, 
754947, 
754550, 
754289. 
754327, 
754412, 
754665, 
75495.4, 
754918, 
755062, 
755008, 
756140, 
756518, 
return  to 


starting  point. 
(B)  Note:  Map  139  follows: 
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Map  139  Unit  02 
Kanaloa  kahoolawensis  -  b 


Kuakaiwa  Point 


Pacifk  Ocean 


rnm  Cntlcal  Habitat  Umt  02 

Kanaloa  kahoolawensis  -  b 


"•.     Elevation 

(500-fL  contours) 

/V  Coastline 


a: 


2  lUiMREttn 


^    / 

,.^-\ 

^ 

yvw* 

(ill)  Kahoolawe  3 — Kanaloa  kahoolawensis — c  (5  ha;  12  ac). 

(A)  Unit  consists  of  the  entire  offshore  isleind  located  at  approximately:  749231,  2269900. 

(9)  Note:  Map  140  follows: 


Map  140  Unit  03 
Kanaloa  kahoolawensis  -  c 


Pacific  Ocean 


tlim   Critical  Habitat  Unit  01 

Kanaloa  kahoolawensis  •  c 

'      Elevation  (SOO-ft  contours) 
/\/  Coastline 


A 


BILUNG  CODE  4310-55-C 


(iv)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kahoolawe 


Unit  name 

Species  occupied 

Species  unoccupied 

Kahoolawe  ^— Kanaloa  kahoolawensis— a 

K^n^ln^  k^hnnl^uu^nQic 

Kahoolawe  2— Kanaloa  kahoolawensis— b 

Kanaloa  kahoolawensis. 

Kahoolawe  3 — Kanaloa  kahoolawensis— c 

Kanaloa  kahoolawensis. 

(f)  Plants  on  Maui  and  Kahoolawe; 
Constituent  elements. 

(1 )  Flowering  Plants. 

Family  Amaranthaceae:  Nototrichium 
humile  (kidui) 

Maui  9 — Nototrichium  humile — a, 
identified  in  the  legal  description  in 


paragraph  {e)(l)  of  this  section,  = 
constitutes  critical  habitat  for 
Nototrichium  humile  on  Maui.  Within 
this  unit,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 


(i)  Old  cinder  cones  in  dry  shrubland 
containing  one  or  more  of  the  following 
associated  native  species:  Dodonaea 
viscosa,  Erythrino  sandwicensis, 
Heteropogon  contortus,  or  Nototrichium 
sandwicense;  and 

(ii)  Elevations  between  338  and  734  m 
(1.110  and  2,407  ft). 
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Family  Apiaceae:  Peucedanum 
sandwicenae  (makou) 

Maui  4 — Peucedanum  sandwicense — 
a  and  Maui  17 — Peucedanum 
sandwicense — b,  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  this 
section,  constitute  critical  habitat  for 
Peucedanum  sandwicense  on  Maui. 
Within  these  luiits,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Sparsely  vegetated  steep  to  vertical 
cliff  habitats  with  little  soil  in  mesic  or 
coastal  communities  and  containing  one 
or  more  of  the  following  associated 
native  species:  Artemisia  australis. 
Bidens  spp.,  Carex  spp.,  Cbamaesyce 
spp.,  Diospyros  sandwicensis,  Eragrostis 
spp.,  Hedyotis  littoralis,  Lysimachia 
mauritiana,  Metrosideros  polymorpha, 
Pandanus  tectorius,  Peperomia  spp., 
Scaevola  taccada,  or  Schiedea  globosa; 
and 

(ii)  Elevations  between  0  and  1,132  m 
(0  and  3,714  ft). 

Family  Apiaceae:  Sanicula  purpurea 

(NCN) 

Maui  1 7 — Sanicula  purpurea — a, 
Maui  17 — Sanicula  purpurea — b,  and 
Maui  17 — Sanicula  purpurea — c, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Sanicula 
purpurea  on  Maui.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical,  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Open  Metrosideros  polymorpha 
mixed  montane  bogs  and  containing  one 
or  more  of  the  following  associated 
native  plant  taxa:  Argyroxiphium 
caliginis,  Argyroxiphium  grayanum, 
Gahnia  beecheyi.  Geranium 
hillebrandii,  Lagenifera  maviensis. 
Leptecophylla  tameiameiae, 
Lycopodium  sp.,  Machaerina  sp., 
Myrsine  vaccinioides,  Oreobolus 
furcatus,  Plantago  pachyphylla.  or  Viola 
maviensis;  and 

(ii)  Elevations  between  1,195  and 
1,761  m  (3,921  and  5,778  ft). 

Family  Apiaceae:  Spermolepis 
hawaiiensis  (NCN) 

Maui  13 — Spermolepis  hawaiiensis — 
a,  and  Maui  17 — Spermolepis 
hawaiiensis — b,  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  diis 
section,  constitute  critical  habitat  for 
Spermolepis  hawaiiensis  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Shady  spots  in  Doaonaea  viscosa 
lowland  dry  shrubland  and  containing 


one  or  more  of  the  following  associated 
native  species:  Diospyros  sp.,  Eragrostis 
variabilis,  Erythrina  sandwicensis, 
Gouania  hillebrandii,  Heteropogon 
contortus,  Melanthera  lavarum, 
Myoporum  sandwicense,  Pleomele  sp., 
Santalum  ellipticum,  Sida  fallax,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  221  and  742  m 
(725  and  2,434  ft). 

Family  Asteraceae:  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
(ahinahina) 

Maui  9 — Argyroxiphium  sandwicense 
ssp.  macrocephalum — a,  identified  in 
the  legal  description  in  paragraph  (e)(1) 
of  this  section,  constitutes  critical 
habitat  for  Argyroxiphium  sandwicense 
ssp.  macrocephalum  on  Maui.  Within 
this  luiit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Lava  flows  and  otherwise  barren, 
unstable  slopes  of  recent  (less  than 
several  thousand  years  old)  volcanic 
cinder  cones,  or  Deschampsia 
grasslands;  or  a  mean  annual 
precipitation  of  approximately  75  to  250 
cm  (29.6  to  98.4  in);  or  substrate  with 
almost  no  soil  development  and  subject 
to  frequent  formation  of  ice  at  night  and 
extreme  heating  during  cloudless  days; 
or  alpine  dry  shrubland:  and  the 
presence  of  one  or  more  of  the  following 
associated  native  plant  species:  Agrostis 
sandwicensis,  Deschampsia  nubigena, 
Dubautia  menziesii,  Leptecophylla 
tameiameiae,  Silene  struthioloides,   • 
Tetramolopium  humile,  or  Trisetum 
glomeratum;  and 

(ii)  Elevations  between  1 ,508  and 
3,053  m  (4,947  and  10,016  ft). 

Family  Asteraceae:  Bidens  micrantha 
ssp.  kalealaha  (kookoolau) 

Maui  9 — Bidens  micrantha  ssp. 
kalealaha — a  and  Maui  9 — Bidens 
micrantha  ssp.  kalealaha — b,  identified 
in  the  legal  descriptions  in  paragraph 
(e)(1)  of  this  section,  constitute  critical 
habitat  for  Bidens  micrantha  ssp. 
kalealaha  on  Maui.  Within  these  units, 
the  currendy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Blocky  lava  flows  with  little  or  no 
soil  development,  or  deep  pit  craters,  or 
sheer  rock  walls  in  open  canopy 
Metrosideros  polymorpha-Acacia  koa 
forest;  montane  shrubland;  Sophora 
chrysophylla  forest  or  cliff  face,  and  the 
presence  of  one  or  more  of  the  following 
associated  native  plant  species: 
Coprosma  montana,  Dodonaea  viscosa, 
Dubautia  menziesii,  Dubautia 
platyphylla,  Leptecophylla 


tameiameiae,  Santalum  haleakalae,  or 
Vaccinium  reticulatum;  and 

(ii)  Elevations  between  1,317  and 
2,565  m  (4,321  and  8,414  ft). 

Family  Asteraceae:  Dubautia 
plantiMginea  ssp.  humilis  (naenae) 

Maui  17 — Dubautia  plantaginea  ssp. 
humilis — a,  Maui  17 — Dubautia 
plantaginea  ssp.  humilis — b,  and  Maui 
17 — Dubautia  plantaginea  ssp. 
humilis — c,  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  this 
section,  constitute  critical  habitat  for 
Dubautia  plantaginea  ssp.  humilis  on 
Maui.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Wet,  barren,  steep,  rocky,  wind- 
blown cliffs  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Bidens  sp.,  Carex  sp.,  Eragrostis 
variabilis,  Hedyotis  formosa, 
Lysimachia  remyi,  Metrosideros 
polymorpha,  Pipturus  albidus,  Plantago 
princeps,  or  Pritchardia  sp.;  and 

(ii)  Elevations  between  291  and  1,593 
m  (955  and  5.226  ft). 

Family  Asteraceae:  Hesperomannia 
arbuacula  (NCN) 

Maui  1 7 — Hesperomannia 
arbuscula — a  and  Maui  1 7 — 
Hesperomannia  arbuscula — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for 
Hesperomannia  arbuscula  on  Maui. 
Within  these  imits,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  forested  slopes  and  ridges  in 
mesic  forest  dominated  by  Metrosideros 
polymorpha  or  Diospyros  sandwicensis 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Alyxia  oliviformis,  Bidens  sp., 
Cheirodendron  sp.,  Clermontia  sp., 
Cyanea  sp.,  Psychotria  sp.,  or 
Tetraplasandra  sp.;  and 

(ii)  Elevations  between  412  and  1,422 
m  (1,352  and  4,665  ft). 

Family  Asteraceae:  Lipochaeta 
kamolensis  (nehe) 

Maui  9 — Lipochaeta  kamolensis — a 
and  Maui  11 — Lipochaeta  kamolensis — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Lipochaeta 
kamolensis  on  Maui.  Within  these  imits, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 
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(i)  Gulches  or  gentle  slopes  outside 
gidches  in  dry  shrubland  and  containing 
one  or  nlore  of  the  following  associated 
native  plant  species:  Dodonaea  viscosa, 
Ipomoea  indica,  or  Plumbago  zeylanica; 
uid 

(ii)  Elevations  between  40  and  602  m 
(132  and  1.974  ft). 

Family  Asteraceae:  Remya  mauiensia 
(NCN) 

Maui  17 — Remya  mauiensis — a,  Maui 
17 — Remya  mauiensis — b,  Maui  17 — 
Remya  mauiensis — c.  and  Maui  18 — 
Remya  mauiensis — d,  identified  in  the 
legal  descriptions  in  paragraph  (e)(1)  of 
this  section,  constitute  critical  habitat 
for  Remya  mauiensis  on  Maui.  Within 
these  luiits,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  norm  or  nortneast-facing 
slopes  in  mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests  and  containing  one  or  more  of 
the  following  associated  native  species: 
Alyxia  oliviformis,  Diospyros 
sandwicensis,  Diplazium 
sandwichianum,  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  Lysimachia 
remyi,  Melicope  sp.,  Microlepia  strigosa, 
Myrsine  lessertiana,  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Psychotria  mariniana,  Wikstroemia  sp., 
or  Xylosma  hawaiiense;  and 

(ii)  Elevations  between  435  and  1,228 
m  (1,427  and  4,029  ft). 

Family  Asteraceae:  Tetranudopium 
eapiUttre  (pamakani) 

Maui  17 — Tetramolopium  capillare — 
a,  identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Tetramolopium  capillare  on  Maui. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Rocky  substrates  in  Heteropogon 
contortus  lowland  dry  forest  or  in 
Metrosideros  polymorpha-Leptecophylla 
tameiameiae  montane  mesic  or  wet 
shrubland  and  wet  cliff  faces  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Dodonaea 
viscosa  or  Myoporum  sandwicense;  and 

(ii)  Elevations  between  155  and  1,432 
m  (509  and  4,698  ft). 

Family  Asteraceae:  Tetramolopium 
remyi  (NCN) 

Maui  1 7 — Tetramolopium  remyi — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Tetramolopium  remyi  on  Maui.  Within 
this  unit,  the  currenUy  known  primary 


constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry,  exposed  riages  or  flats  in 
lowland  dry  shrubland  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Bidens  mauiensis, 
Bidens  menziesii,  Dodonaea  viscosa, 
Eragrostis  atropioides,  Heteropogon 
contortus,  Lipochaeta  heterophylla,  or 
Waltheria  indica;  and 

(ii)  Elevations  between  85  and  550  m 
(279  and  1,804  ft). 

Family  Campanulaceae:  Brighamia 
rockii  (pua  ala) 

Maui  2 — Brighamia  rockii — a,  Maui 
2 — Brighanua  rockii — b,  Maui  3 — 
Brighamia  rockii — c,  Maui  4 — 
Brighamia  rockii — d,  and  Maui  5 — 
Brighamia  rockii — e,  identified  in  the 
legal  descriptions  in  paragraph  (e)(1)  of 
this  section,  constitute  critical  habitat 
for  Brighamia  rockii  on  Maui.  Within 
these  imits,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  sea  cliffs,  often  within  the 
spray  zone,  in  coastal  dry  to  mesic 
forests  and  shrublands  and  containing 
one  or  more  of  the  following  associated 
plant  species:  Diospyros  sandwicensis, 
Osteomeles  anthyllidifolia,  Psydrax 
odorata,  or  Scaevola  taccada;  and 

(ii)  Elevations  between  0  and  146  m 
(0  and  479  ft). 

Family  Campanulaceae:  Clermontia 
lindseyana  (haha) 

Maui  9 — Clermontia  lindseyana — a 
and  Maui  9 — Clermontia  lindseyana — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Clermontia 
lindseyana  on  Maui.  Within  these  units, 
the  currenUy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

^i)  Acacia  koa  mesic  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Coprosma  sp., 
Cyrtandra  spp..  Ilex  anomala,  Myrsine 
sp.,  or  native  fern  species;  and 

(ii)  Elevations  between  1,147  and 
1,868  m  (3,762  and  6,129  ft). 

Family  Campanulaceae:  Clermontia 
oblongifolia  ssp.  mauiensi*  (oha  eai) 

Maui  17 — Clermontia  oblongifolia 
ssp.  mauiensis — a,  Maui  17 — 
Clermontia  oblongifolia  ssp. 
mauiensis — b,  and  Maui  17 — 
Clermontia  oblongifolia  ssp. 
mauiensis — c,  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  this 
section,  constitute  critical  habitat  for 
Clermontia  oblongifolia  ssp.  mauiensis 


on  Maui.  Within  these  units,  the 
ciurenUy  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  Umited  to,  the  habitat 
components  provided  by: 

(i)  The  sides  and  tops  of  ridges  in 
Metrosideros  polymorpha-dominated 
montane  wet  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Cheirodendron  sp., 
Clermontia  sp.,  Coprosma  sp., 
Dicranopteris  linearis,  Hedyotis  sp..  Ilex 
anomala,  Melicope  sp.,  or  Myrsine  sp.; 
and 

(ii)  Elevations  between  539  and  1,738 
m  (1,768  and  5,702  ft). 

Family  Campanulaceae:  Clermontia 
samttelii  (oha  wai) 

Maui  9 — Clermontia  samuelii — a, 
identified  iti  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Clermontia  samuelii  on  Maui.  Within 
this  imit,  the  currenUy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Wet  Metrosideros  polymorpha  and 
M.  polymorpha-Dicranopteris  linearis 
forest  or  wet  M.  polymorpha  and  M. 
polymorpha-Cheirodendron  trigynum 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Adenophorus  tamariscinus, 
Broussaisia  arguta,  Carex  alligata, 
Cibotium  spp..  Clermontia  aiborescens ' 
ssp.  waihiae,  Clermontia  sp.,  Diplazium 
sandwichianum,  Dubautia  sp.,  Hedyotis 
hillebrandii,  Hedyotis  terminalis, 
Hedyotis  sp.,  Melicope  clusiifolia, 
Melicope  spp.,  Peperomia  obovatilimba, 
Psychotria  mariniana,  Rubus 
hawaiiensis,  Tetraplasandra  oahuensis, 
or  Vaccinium  spp.;  and 

(ii)  Elevations  between  724  and  2.244 
m  (2,375  and  7,362  ft). 

Family  Campanulaceae:  Cyanea 
eopelandii  ssp.  haleakcUaensis 

(haha) 

Maui  8 — Cyanea  eopelandii  ssp. 
haleakalaensis — a  and  Maui  9 — Cyanea 
eopelandii  ssp.  haleakalaensis — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Cyanea 
eopelandii  ssp.  haleakalaensis. on  Maui. 
Within  these  luiits,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Stream  banks  or  wet  scree  slopes 
or  forest  understory  in  montane  wet  or 
mesic  forest  dominated  by  Acacia  koa 
and/or  Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Broussfiisia  arguta,  Cibotium  sp.. 
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Hedyotis  acuminata,  Perrottetia 
sandwicensis,  or  Psychotria 
hawaiiensis;  and 

(ii)  Elevations  between  616  and  1,411 
m  (2.021  and  4,630  ft). 

Family  Campanulaceae:  Cyanea 
glabra  (haha) 

Maui  8 — Cyanea  glabra — a,  Maui  9 — 
Cyanea  glabra — b,  Maui  9 — Cyanea 
glabra — c,  Maui  17 — Cyanea  glabra — d, 
Maui  17 — Cyanea  glabra — e,  Maui  17 — 
Cyanea  glabra — f,  and  Maui  1 7 — Cyanea 
glabra — g,  identified  in  the  legal 
descriptions  in  paragraph  (eKl)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  glabra  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Soil  and  rock  stream  banks  in  wet 
lowland  forest  dominated  by  Acacia  koa 
and/or  Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Boehmeria  grandis,  Cheirodendron 
trigynum,  Christella  cyatheoides, 
Cibotium  sp.,  Clermontia  kakeana, 
Coprosma  sp.,  Cyanea  elliptica, 
Diplazium  sp.,  Dodonaea  viscosa, 
Dubautia  plantaginea,  Perrottetia 
sandwicensis,  Piptunis  albidus, 
Psychotria  sp..  Sadleria  sp.,  Touchardia 
latifolia,  or  Xylosma  hawaiiense  or;  and 

(ii)  Elevations  between  413  and  1,569 
m  (1.355  and  5,149  ft). 

Family  Campanulaceae:  Cyanea 
grimeaiana  ssp.  grimeaiana  (haha) 

Maui  17 — Cyanea  grimesiana  ssp. 
grimesiana — a,  identified  in  the  legal 
description  in  paragraph  {e)(l)  of  ^is 
section,  constitutes  critical  habitat  for 
Cyanea  grimesiana  ssp.  grimesiana  on 
Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Rocky  or  steep  slopes  of  stream 
banks  in  wet  forest  gulch  bottoms  often 
dominated  by  Metrosideros  polymorpha 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  sp.,  Bobea  sp., 
Myrsine  sp.,  Nestegis  sandwicensis, 
Psychotria  sp.,  or  Xylosma  sp.;  and 

(ii)  Elevations  between  312  and  1,617 
m  (1,024  and  5,305  ft). 

Family  Campanulaceae:  Cyanea 
hamatiflora  ssp.  hamatiflora  (haha) 

Maui  8 — Cyanea  hamatiflora  ssp. 
hamatiflora — a  and  Maui  9 — Cyanea 
hamatiflora  ssp.  hamatiflora — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Cyanea 


hamatiflora  ssp.  hamatiflora  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Montane  wet  forest  dominated  by 
Metrosideros  polymorpha,  with  a 
Cibotium  sp.  and/or  native  shrub 
understory  or  closed  Acacia  koa- 
Metrosideros  polymorpha  wet  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Athyrium  microphyllum,  Broussaisia 
arguta,  Cheirodendron  trigynum, 
Cyanea  aculeati flora,  Cyanea 
kunthiana,  Dicranopteris  linearis, 
Diplazium  sandwichianum,  Melicope 
sp.,  Myrsine  sp.,  or  Vaccinium  sp.;  and 

(ii)  Elevations  between  767  and  1,553 
m  (2,515  and  5,095  ft). 

Family  Campanulaceae:  Cyanea 
lobata  (haha) 

Maui  17 — Cyanea  lobata — a,  Maui 
17 — Cyanea  lobata — b,  and  Maui  17 — 
Cyanea  lobata — c,  identified  in  the  legal 
descriptions  in  paragraph  {e)(l)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  lobata  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  stream  banks  in  deep  shade 
in  wet  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  sp.,  Athyrium  sp., 
Clermontia  kakeana,  Cyrtandra  spp., 
Freycinetia  arborea,  Metrosideros 
polymorpha,  Morinda  trimera, 
Peperomia  sp.,  Piptunis  albidus, 
Pleomele  sp.,  Psychotria  sp., 
Touchardia  latifolia,  or  Xylosma  sp.; 
and 

(ii)  Elevations  between  260  and  1,530 
m  (853  and  5,020  ft). 

Family  Campanulaceae:  Cyanea 
mceldowneyi  (haha) 

Maui  8 — Cyanea  mceldowneyi — a, 
identified  in  the  legal  description  in 
paragraph  {e)(l)  of  this  section, 
constitutes  critical  habitat  for  Cyanea 
mceldowneyi  on  Maui.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Montane  wet  and  mesic  forest  with 
mixed  Metrosideros  polymorpha-Acacia 
koa  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Broussaisia  arguta, 
Cheirodendron  trigynum,  Cibotium  sp., 
Clermontia  arborescens,  Cyrtandra  sp., 
Dicranopteris  linearis,  Diplazium 
sandwichianum,  Hedyotis  sp.,  or 
Melicope  clusiifolia;  and 


(ii)  Elevations  between  837  and  1,348 
m  (2,745  and  4,423  ft). 

Family  Caryophyllaceae:  Schiedea 
haleakalensia  (NCN) 

Maui  9 — Schiedea  haleakalensis — a 
and  Maui  9 — Schiedea  haleakalensis — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Schiedea 
haleakalensis  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Rock  cracks  on  sheer  cliffs  adjacent 
to  barren  lava  and  subalpine 
shrublands;  or  grasslands  with  cinder, 
or  weathered  volcanic  ash,  or  bare  lava 
substrate  vdth  little  or  no  soil 
development  and  periodic  freezing 
temperatures;  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  mauiensis, 
Bidens  micrantha,  Dubautia  menziesii, 
Leptecophylla  tameiameiae,  Vaccinium 
reticulatum,  or  Viola  chamissoniana; 
and 

(ii)  Elevations  between  1,678  and 
2,434  m  (5,505  and  7,986  ft). 

Family  Convolvulaceae:  Bonamia 
menzieaii  (NCN) 

Maui  13 — Bonamia  menziesii — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Bonamia 
menziesii  on  Maui.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Aa  lava  in  mixed  open  dry  forest 
or  Erythrina  sandwicensis  lowland  dry 
forest,  or  in  mesic  mixed  Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koaia, 
Achyranthes  splendens,  Alphitonia 
ponderosa,  Alyxia  oliviformis, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Lipochaeta  rockii,  Myoporum 
sandwicense,  Nestegis  sandwicensis, 
Nothocestrum  latifolium,  Nototrichium 
sp.,  Osteomeles  anthyllidifolia, 
Pleomele  auwahiensis,  Pouteria 
sandwicensis,  Reynoldsia  sandwicensis, 
Santalum  ellipticum,  Sicyos  sp.,  Sida 
fallax,  or  Xylosma  hawaiiensis;  and 

(ii)  Elevations  between  221  and  836  m 
(725  and  2,743  ft). 

Family  Cyperaceae:  Mariacus 
pennatiformis  (NCN) 

Maui  6 — Mariscus  pennatiformis — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Mariscus 
pennatiformis  on  Maui.  Within  this 
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unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Cliffs  with  brown  soil  and  talus 
within  reach  of  ocean  spray  in 
Pandanus  tectorius  coastal  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Cyperus  laevigatus,  Eragrostis 
spp.,  Ipomoea  sp.,  Lysimachia 
mauritiana,  or  Sadleria  pallida;  and 

(ii)  Elevations  between  0  and  134  m 
(0  and  440  ft). 

Family  Euphorbiaceae:  Flueggea 
neowawraea  (mehamehame) 

Maui  9 — Flueggea  neowawraea — a 
and  Maui  13 — Flueggea  neowawraea — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Flueggea 
neowawraea  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  or  mesic  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Alectryon 
macrococcus,  Antidesma  pulvinatum, 
Bobea  timonioides,  Charpentiera  sp., 
Diospyros  sp.,  Diplazium 
sandwichianum,  Myrsine  lanaiensis, 
Nesoluma  polynesicum,  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Pleomele  sp.,  Pouteria  sandwicensis, 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  or  Tetraplasandra  sp.; 
and 

(ii)  Elevations  between  633  and  971  m 
(2,078  and  3,186  ft). 

Family  Fabaceae:  Kanaloa 
kahooleujoenaia  (kohe  malama  malama 
o  Kanaloa) 

!  Kahoolawe  1 —  Kanaloa 
kahoolawensis — a,  Kahoolawe  2 — 
Kanaloa  kahoolawensis — b.  and 
Kahoolawe  3 — Kanaloa 
kahoolawensis — c,  identified  in  the 
legal  descriptions  in  paragraph  (e)(2)  of 
this  section,  constitute  critical  habitat 
for  Kanaloa  kahoolawensis  on 
Kahoolawe.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep,  rocky  talus  slopes  in  mixed 
coastal  shrubland  and  containing  one  or 
more  of  the  following  associated  native 
plants:  Bidens  mauiensis,  Capparis 
sandwichiana,  Melanthera  lavarum, 
Portulaca  molokiniensis.  Senna 
gaudichaudii,  or  Sida  fallax;  and 

(ii)  Elevations  between  0  and  305  m 
(0  and  1.000  ft). 


Family  Fabaceae:  Seabania 
tomentoaa  (ohai) 

Maui  1 — Sesbania  tomentosa — a  and 
Maui  13 — Sesbania  tomentosa — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Sesbania 
tomentosa  on  Maui.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Windswept  slopes,  sea  cliffs,  and 
cinder  cones  in  Scaevola  taccada 
coastal  dry  shrublands  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Bidens  sp., 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  facquemontia  ovalifolia  ssp. 
sandwicensis,  Melanthera  integrifolia, 
or  Sida  fallax;  and 

(ii)  Elevations  between  0  and  542  m 
(0  and  1,778  ft). 

Family  Fabaceae:  Vigna  o-wahuen»i» 

(N04) 

Maui  12 — Vig^a  o-wahuensis — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Vigna  o- 
wahuensis  on  Maui.  Within  this  luiit, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  or  mesic  grassland  or 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species: 
Chamaesyce  sp.,  or  Dodonaea  viscosa; 
and 

(ii)  Elevations  between  0  and  50  m  (0 
and  164  ft). 

Family  Gentianaceae:  Centaurium 
aehaeoidea  (awiwi) 

Maui  1 — Centaurium  sebaeoides — a 
and  Maui  2 — Centaurium  sebaeoides — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for 
Centaurium  sebaeoides  on  Maui.  Within 
these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Volcanic  or  clay  soils  or  cliffs,  in 
windward  coastal  areas,  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  mauiensis, 
Lycium  sandwicense,  Melanthera 
integrifolia,  Panicum  torridum, 
Lysimachia  mauritiana,  Scaevola 
taccada,  or  Schiedea  globosa;  and 

(ii)  Elevations  between  0  and  129  m 
(0  and  423  ft). 


Family  Geraniaceae:  Geranium 
arboreum  (nohoanu) 

Maui  9 — Geranium  arboreum — a, 
Maui  14 — Geranium  arboreum — b,  and 
Maui  15 — Geranium  arboreum — c, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Geranium 
arboreum  on  Maui.  Within  these  luiits, 
the  ciurenUy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep,  damp  and  shaded  narrow 
canyons  and  gulches,  steep  banks,  and 
intermittent  streams  in  Sophora 
chrysophylla  subalpine  dry  shrubland 
or  Metrosideros  polymorpha  montane 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Dryopteris 
wallichiana,  Leptecophylla 
tameiameiae,  Rubus  hawaiiensis,  or 
Vaccinium  reticulatum;  and 

(ii)  Elevations  between  1,472  and 
2.184  m  (4,830  and  7,164  ft). 

Family  Geraniaceae:  Geranium 
multiflorum  (nohoanu) 

Maui  8 — Geranium  multiflorum — a, 
Maui  9 — Geranium  multiflorum — b,  and 
Maui  9 — Geranium  multiflorum — c, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Geranium 
multiflorum  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Wet  or  mesic  Metrosideros 
polymorpha  montane  forest  or  alpine 
mesic  forest,  Leptecophylla 
tameiameiae  slmibland.  Sophora 
chrysophylla  subalpine  dry  forest,  open 
sedge  swamps,  fog-swept  lava  flows,  or 
montane  grasslands  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Coprosma 
montana,  Dryopteris  glabra,  Dryopteris 
wallichiana,  Hedyotis  sp.,  Leptecophylla 
tameiameiae  Metrosideros  polymorpha, 
Rubus  hawaiiensis,  Sadleria 
cyatheoides,  or  Vaccinium  sp.;  and 

(ii)  Elevations  between  1,538  and 
2,710  m  (5,045  and  8,890  ft). 

Family  Gesneriaceae:  Cyrtandra 
munrm  (haiwale) 

Maui  17 — Cyrtandra  munroi-^,  Maui 
17 — Cyrtandra  munroi — ^b,  and  Maui 
17 — Cyrtandra  munroi — c,  identified  in 
the  legal  descriptions  in  paragraph  (e)(1) 
of  this  section,  constitute  critical  habitat 
for  Cyrtandra  munroi  on  Maui.  Within 
these  units,  the  currently  knov^m 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 
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(i)  Rich,  moist  to  wet,  moderately 
steep  talus  slopes  in  lowland  wet 
Meti-osideros  polymorpha  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
olivifonnis,  Bobea  sp.,  Clermontia  sp., 
Coprosma  sp.,  Cyrtandra  spp., 
Diospyros  sp.,  Freycinetia  arborea, 
Hedyotis  acuminata,  Melicope  sp., 
Myrsine  sp.,  Penottetia  sandwicensis, 
Pipturus  sp.,  Pittosporum  sp.,  Pouteria 
sandwicensis,  Psychotria  sp.,  Sadleria 
sp.,  Scaevola  sp.,  Sicyos  sp., 
Strongylodon  ruber.  Xylosma  sp.,  or 
Zanthoxylum  kauense;  and 

(ii)  Elevations  between  468  and  1,108 
m  (1,535  and  3,635  ft). 

Family  Lamiaceae:  Phyllogtegia 
mannii  (NCN) 

Maui  8 — Pbyllostegia  mannii — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Pbyllostegia  mannii  on  Maui.  Within 
this  imit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Gentle  slopes  and  the  steep  sides 
of  gulches  in  mesic  to  wet  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpba  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
olivifonnis,  Cheirodendron  trigynum. 
Dicranopteris  linearis,  Diplazium 
sandwicbianum,  Melicope  spp.,  or 
Myrsine  lessertiana;  and 

(ii)  Elevations  between  1 ,069  and 
1,348  m  (3,506  and  4,421  ft). 

Family  Lamiaceae:  Phyllostegia 
mollig  (NCN) 

Maui  8 — Pbyllostegia  mollis — a  and 
Maui  9 — Pbyllostegia  mollis— h, 
identified  in  the  legal  descriptions  in 
paragraph  {e)(l)  of  this  section, 
constitute  critical  habitat  for 
Pbyllostegia  mollis  on  Maui.  Within 
these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep  slopes  and  gulches  in  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and/or  Acacia  koa  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Alyxia 
oliviformis,  Cbeirodendron  trigynum, 
Diplazium  sandwicbianum,  Melicope 
spp.,  or  Myrsine  lessertiana;  and 

(ii)  Elevations  between  1,164  and 
1,878  m  (3,818  and  6,161  ft). 

Family  Malvaceae:  Hihi»eus 
hrackenridgei  (mac  hau  hele) 

Maui  16 — Hibiscus  hrackenridgei — a 
and  Maui  17 — Hibiscus  hrackenridgei — 


b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Hibiscus 
hrackenridgei  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Lowland  dry  forest  sometimes  with 
Erythrina  sandwicensis  as  the  dominant 
tree  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Acbyranthes  sp.,  Chamaesyce 
celastroides  var.  lorifolia,  Cbenopodium 
sp.,  Diospyros  sp.,  Dodonaea  viscosa, 
Melanthera  lavarum,  Myoporum 
sandwicense,  Nototricbium  sp.,  aimual 
Panicum  spp.,  Psydrax  odorata, 
Scbiedea  salicaria,  or  Sida  fallax;  and 

(ii)  Elevations  between  85  and  771  m 
(279  and  2,530  ft). 

Family  Orchidaceae:  Platanthera 
holochila  (NCN) 

Maui  9 — Platantbera  holocbila — a, 
Maui  17 — Platanthera  holochila — b,  and 
Maui  1 7 — Platanthera  holochila — c, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for 
Platanthera  holochila  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest,  M.  polymorpha  mixed  montane 
bog,  or  mesic  scrubby  M.  polymorpha 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Broussaisia  arguta,  Cibotium 
sp.,  Clermontia  sp.,  Coprosma 
emodeoides,  Deschampsia  nuhigena, 
Dubautia  scahra,  Gahiua  gahniiformis, 
Leptecophylla  tameiameiae,  Luzula 
hawaiiensis,  Lycopodiella  cemua, 
Oreoholus  furcatus,  Polypodium 
pellucidum,  Sadleria  sp.,  Scaevola 
chamissoniana,  Sisyrinchium  acre, 
Vaccinium  reticulatum,  or  Wikstroemia 
sp.;  and 

(ii)  Elevations  between  669  and  2,314 
m  (2,195  and  7,592  ft). 

Family  Plantaginaceae:  Plantago 
princeps  (laukahi  kuahiwi) 

Maui  9 — Plantago  princeps — a  and 
Maui  1 7 — Plantago  princeps — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Plantago 
princeps  on  Maui.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Basalt  cliffs  that  are  windblov\m 
with  little  vegetation  in  Metrosideros 


polymorpba  lowland  wet  forest.  Acacia 
koa-M.  polymorpha  montane  wet  forest, 
or  M.  polymorpha  montane  wet 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Bidens  micrantha  ssp. 
kalealaha,  Chamaesyce  celastroides. 
Cyanea  spp.,  Dryopteris  sp.,  Dubautia 
menziesii,  Dubautia  plantaginea  ssp. 
humilis,  Eragrostis  variabilis,  Hedyotis 
formosa,  Leptecophylla  tameiameiae, 
Melicope  ovalis,  Perrottetia 
sandwicensis.  Pipturus  albidus,  or 
Touchardia  latifolia;  and 

(ii)  Elevations  between  281  and  2,460 
m  (922  and  8,070  ft). 

Family  Poaceae:  Cenchrus 
agrimonioides  (kamanomano  (= 
sandbur,  agrimony)) 

Maui  13 — Cenchrus  agrimonioides — 
a,  and  Maui  1 7 — Cenchrus 
agrimonioides — ^b,  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  this 
section,  constitute  critical  habitat  for 
Cenchrus  agrimonioides  on  Maui. 
Within  these  xmits,  the  ciurently  known ' 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Dry  forest  or  Pleomele  sp.- 
Diospyros  sp.  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Alyxia  oliviformis. 
Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  or  Santalum  ellipticum; 
and 

(ii)  Elevations  between  528  and  1,091 
m  (1,732  and  3,579  ft). 

Family  Poaceae:  Ischtieinum  hyrone 
(Hilo  ischaemum) 

Maui  6 — Ischaemum  hyrone — a  and 
Maui  7 — Ischaemum  hyrone — ^b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Ischaemum 
hyrone  on  Maui.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  Umited  to,  the  habitat 
components  provided  by: 

(i)  Close  proximity  to  the  ocean, 
among  rocks  or  on  basalt  cliffs  in 
windward  coastal  dry  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp.,  Fimbristylis  cymosa,  or  Scaevola 
taccada;  and 

(ii)  Elevations  between  0  and  132  m 
(0  and  432  ft). 

Family  Primulaceae:  Lysimaehia 
lydgatei  (NCN) 

Maui  17 — Lysimaehia  lydgatei — a, 
Maui  17 — Lysimaehia  lydgatei — b,  Maui 
17 — Lysimaehia  lydgatei — c,  Maui  17 — 
Lysimaehia  lydgatei — d,  and  Maui  17 — 
Lysimaehia  lydgatei — e,  identified  in  the 
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legal  descriptions  in  paragraph  (e)(1)  of 
this  section,  constitute  critical  habitat 
for  Lysimaehia  lydgatei  on  Maui.  Within 
these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to,  . 
the  habitat  components  provided  by: 

(i)  Sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dieranopteris 
yinearis-dominated  wet  to  mesic 
shrubland  or  M.  polymorpha- 
Cheirodendron  spp.  montane  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Astelia 
sp.,  Broussaisia  arguta,  Coprosma  spp., 
Dodonaea  viscosa,  Eurya  sandwicensis. 
Ilex  anomala,  Leptecophylla 
tameiameiae,  Lycopodium  spp., 
Ochrosia  spp.,  Vaccinium  spp.,  or  mat 
ferns  such  as  Dicranopteris  spp.;  and 

(ii)  Elevations  between  829  and  1,432 
m  (2,720  and  4.698  ft). 

Family  Rhamnaceae:  Colubrina 
oppoaitifolia  (kauila) 

Maui  13 — Colubrina  oppositifolia — a, 
Maui  17 — Colubrina  oppositifolia — b, 
and  Maui  18 — Colubrina  oppositifolia — 
c,  identified  in  the  legal  descriptions  in 
paragraph.(e)(l)  of  this  section, 
constitute  critical  habitat  for  Colubrina 
oppositifolia  on  Maui.  Within  these 
units,  the  currently  knov\m  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Lowland  dry  and  mesic  forests 
dominated  by  Diospyros  sandwicensis 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  micrantha  spp. 
micrantha,  Canavalia  spp.,  Dodonaea 
viscosa,  Freycinetia  arborea, 
Metrosideros  polymorpha,  Mierolepia 
strigosa,  Pleomele  auwahiensis,  Psydrax 
odorata,  Reynoldsia  sandwicensis,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  193  and  844  m 
(633  and  2.769  ft). 

Family  Rhamnaceae:  Gouania 
viHfblia  (NCN) 

Maui  17 — Gouania  vitifolia — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Gouania 
vitifolia  on  Maui.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  The  sides  of  ridges  and  gulches  in 
dry  to  mesic  forests  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  sp.,  Carex 
meyenii,  Chamaesyce  spp.,  Diospyros 
sandwicensis,  Dodonaea  viscosa. 
Erythrina  sandwicensis,  Hedyotis  sp.. 
Hibiscus  spp.,  Melicope  sp.,  Nestegis 


sandwicensis,  Pipturus  albidus, 
Psychotria  sp.,  or  Urera  glabra;  and 

(ii)  Elevations  between  357  and  1,167 
m  (1,171  and  3,829  ft). 

Family  Rubiaceae:  Hedyotis  coriacea 
(Idoele) 

Maui  17 — Hedyotis  coriacea — a  and 
Maui  17 — Hedyotis  coriacea — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Hedyotis 
coriacea  on  Maui.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  Umited  to,  the 
habitat  components  provided  by: 

(i)  Steep,  rocky  slopes  in  dry  lowland 
Dodonaea  viscosa-dominated 
shrublands  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Bidens  menziesii,  Gouania 
hillehrandii,  Melanthera  lavarum, 
Myoporum  sandwicense,  Scbiedea 
menziesii,  or  Sida  fallax;  and 

(ii)  Elevations  between  159  and  754  m 
(522  and  2,474  ft). 

Family  Rubiaceae:  Hedyotis  mannii 
(pilo) 

Maui  1 7 — Hedyotis  mannii — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Hedyotis 
mannii  on  Maui.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Basalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dieranopteris 
linearis  montane  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Boehmeria  grandis.  Carex  meyenii, 
Cyrtandra  grayi,  Cyrtandra  hawaiensis, 
Cyrtandra  platyphylla,  Cyanea  sp., 
Hedyotis  acuminata,  Isachne 
distichophylla,  Machaerina  sp., 
Phyllostegia  sp.,  Pipturus  albidus, 
Psychotria  sp.,  Touchardia  latifolia,  or 
Urera  glabra;  and 

(ii)  Elevation  between  340  and  1,593 
m  (1,115  and  5.226  ft). 

Family  Rutaceae:  Melicope 
adseendens  (alani) 

Maui  13 — Melicope  adseendens — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for  Melicope 
adseendens  on  Maui.  Within  this  unit, 
the  currendy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Aa  lava  vdth  pockets  of  soil  in 
Nestegis  sandwicensis-PIeomele 
auwahiensis-Dodonaea  viscosa  lowland 


mesic  forest  or  open  dry  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alphitonia  ponderosa,  Chamaesyce 
celastroides  var.  lorifolia,  Leptecophylla 
tameiameiae,  Osteomeles 
anthyllidifolia,  Pouteria  sandwicensis, 
Santalum  ellipticum,  or  Xylosma 
hawaiiensis;  and 

(ii)  Elevations  between  761  and  1,209 
m  (2,497  and  3,967  ft). 

Family  Rutaceae:  Melicope  halloui 

(alani) 

Maui  8 — Melicope  halloui — a  and 
Maui  9 — Melicope  halloui — b,  identified 
in  the  legal  descriptions  in  paragraph 
(e)(1)  of  this  section,  constitute  critical 
habitat  for  Melicope  halloui  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Mesic  to  wet  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koa, 
Cibotium  chamissoi,  Cibotium  glaucum, 
Diplazium  sandwicbianum,  Melicope 
elusiifolia,  Metrosideros  polymorpha,  or 
Sadleria  pallida;  and 

(ii)  Elevations  between  781  and  1,544 
m  (2,561  and  5,267  ft). 

Family  Rutaceae:  Melicope  knitdsenii 

(alani) 

Maui  9 — Melicope  knudsenii — a  and 
Maui  13 — Melicope  knudsenii — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Melicope 
knudsenii  on  Maui.  Within  these  units, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Forested  flats  or  talus  slopes  in 
Nestegis  sandwicensis-PIeomele  sp. 
mixed  open  dry  forests  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Alphitonia 
ponderosa,  Dodonaea  viscosa, 
Osteomeles  anthyllidifolia,  Santalum 
ellipticum,  or  Xylosma  hawaiiensis;  and 

(ii)  Elevations  between  648  and  1,231 
m  (2,125  and  4,039  ft). 

Family  Rutaceae:  Melicope 
mucronulata  (alani) 

Maui  9 — Melicope  mucronulata — a 
and  Maui  13 — Melicope  mucronulata — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Melicope 
mucronulata  on  Maui.  Within  these 
units,  the  currenUy  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 


26164  Federal  Register/ Vol.  68,  No.  93 / Wednesday.  May  14.  2003 /Rules  and  Regulations 


(i)  Gentle  south-facing  slopes  in 
lowland  dry  to  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  species:  Antidesma 
pulvinatum,  Dodonaea  viscosa, 
Melicope  hawaiensis,  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Pouteria  sandwicensis,  or  Streblus 
pendulinus;  and 

(11)  Elevations  between  625  and  1,232 
m  (2,050  and  4,042  ft). 

Family  Rutaceae:  Melicope  ovalis 
(alani) 

Maui  9 — Melicope  ovalis — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section,  ^ 

constitutes  critical  habitat  for  Melicope 
ovalis  on  Maui.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Acacia  koa  and  Metrosideros 
poTymorpiia-dominated  montane  wet 
forests  along  streams  and  containing  one 
or  more  of  the  following  associated 
species:  Broussaisia  arguta, 
Cheirodendron  trigynum,  Dicranopteris 
linearis,  Dubautia  plantaginea,  Hedyotis 
hillebrandii,  Labordia  hedyosmifolia, 
Machaerina  angustifolia,  Perrottetia 
sandwicensis,  or  Wikstroemia 
oahuensis;  and 

(ii)  Elevations  between  753  and  1,537 
m  (2,469  and  5,042  ft). 

Family  Rutaceae:  Zanthoxylum 
hawaiiense  (ae) 

Maui  8 — Zanthoxylum  hawaiiense — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Zanthoxylum  hawaiiense  on  Maui. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Open  lowland  dry  or  mesic 
Nestegis  sandwicensis-Pleomele 
auwahiensis  forest  or  Acacia  koa- 
Pleomele  auwahiensis  forest  or  montane 
dry  forest  and  containing  one  or  more  of 
the  following  associated  native  species: 
Alectryon  macrococcus,  Alphitonia 
ponderosa,  Charpentiera  sp.,  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Melicope  sp.,  Metrosideros  polymorpha, 
Myrsine  lanaiensis,  Osteomeles 
anthyllidifolia,  Pisonia  sp.,  Santalum 
ellipticum,  Sophora  chrysophylla, 
Streblus  pendulinus,  or  Xylosma 
hawaiiensis;  and 

(ii)  Elevations  between  869  and  1,298 
m  (2.852  and  4.260  ft). 


Family  Sapindaceae:  Alectryon 
macrococcus  (mahoe) 

Maui  9 — Alectryon  macrococcus — a, 
Maui  10 — Alectryon  macrococcus — b, 
Maui  13 — Alectryon  macrococcus — c, 
Maui  17 — Alectryon  macrococcus — d, 
Maui  17 — Alectryon  macrococcus — e, 
and  Maui  18 — Alectryon  macrococcus — 
f,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Alectryon 
macrococcus  on  Maui.  Within  these 
imits,  the  cmrently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Mesic  to  wetter  mesic  and  upper 
dryland  forest  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Alphitonia  ponderosa, 
Antidesma  platyphylla,  Antidesma 
pulvinatum,  Bobea  sandwicensis, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Nestegis  sandwicensis, 
Osteomeles  anthyllidifolia,  Pittosporum 
confertiflorum,  Pittosporum  glabrum, 
Pouteria  sandwicensis,  Santalum 
ellipticum,  Streblus  pendulinus, 
Xylosma  hawaiiensis,  or  Xylosma  sp.; 
and 

(ii)  Elevations  between  333  and  1,191 
m  (1,092  and  3,909  ft). 

Family  Urticaceae:  Neraudia  aericea 

(NCN) 

Maui  9 — Neraudia  sericea — a  and 
Maui  17 — Neraudia  sericea — b, 
identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for  Neraudia 
sericea  on  Maui.  Within  these  imits,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Dry  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Leptecophylla  tameiameiae  shrubland 
or  forest  or  Acacia  koa  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bobea 
sp.,  Coprosma  sp.,  Cyrtandra  oxybapha, 
Cyrtandra  spp.,  Diospyros  sp.,  Hedyotis 
sp.,  Sida  fallax,  or  Urera  glabra;  and 

(ii)  Elevations  between  198  and  1,658 
m  (650  and  5,439  ft). 

Family  Violaceae:  Isodendrion 
pyrifolium  (aupaka) 

Maui  1 7 — Isodendrion  pyrifolium — a, 
identified  in  the  legal  description  in 
paragraph  (e)(1)  of  this  section, 
constitutes  critical  habitat  for 
Isodendrion  pyrifolium  on  Maui.  Within 
this  imit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 


(i)  Dry  shrubland  containing  one  or 
more  of  the  following  associated  native 
plant  taxa:  Capparis  sandwichiana, 
Dodonaea  viscosa,  Myoporum 
sandwicense,  or  Psydrax  odorata;  and 

(ii)  Elevations  between  85  and  534  m 
(279  and  1,752  ft). 

(2)  Ferns  and  Allies. 

Family  Adiantaceae:  Pteris  lidgatei 

(NCN) 

Maui  17 — Pteris  lidgatei — a  and  Maui 
17 — Pteris  lidgatei — b,  identified  in  the 
legal  descriptions  in  paragraph  (e)(1)  6f 
this  section,  constitute  critical  habitat 
for  Pteris  lidgatei  on  Maui.  Within  these 
imits,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep  stream  banks  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  forest  and  containing 
one  or  more  of  the  following  native 
plant  species:  Christella  cyatheoides, 
Cibotium  chamissoi,  Dicranopteris 
linearis,  Elaphoglossum  crassifolium, 
Sadleria  squarrosa,  or  Sphenomeris 
chinensis;  and 

(ii)  Elevations  between  213  and  1,593 
m  (699  and  5,226  ft). 

Family  Aspleniaceae:  Asplenium 
fragile  var.  insulare  (NCN) 

Maui  9 — Asplenium  fragile  var. 
insulare — a,  identified  in  the  legal 
description  in  paragraph  (e)(1)  of  this 
section,  constitutes  critical  habitat  for 
Asplenium  fragile  var.  insulare  on  Maui. 
Within  this  imit,  the  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Streamside  hollows  and  grottos  in 
gulches  in  mesic  to  dry  subalpine 
shrubland  dominated  by  Leptecophylla 
tameiameiae  and  Sadleria  cyatheoides, 
with  scattered  Metrosideros  polymorpha 
and  containing  one  or  more  of  the 
following  native  plant  species: 
Dryopteris  wallichiana,  Grammitis 
hookeri,  or  Pteris  cretica;  and 

(ii)  Elevations  between  1 ,964  and 
2,407  m  (6,445  and  7,896  ft). 

Family  Aspleniaceae:  Ctenitis 
squamigera  (pauoa) 

Maui  17 — Ctenitis  squamigera — a. 
Maui  17 — Ctenitis  squamigera — b,  Maui 
17 — Ctenitis  squamigera — c,  and  Maui 
18 — Ctenitis  squamigera — d,  identified 
in  the  legal  descriptions  in  paragraph 
(e)(1)  of  this  section,  constitute  critical 
habitat  for  Ctenitis  squamigera  on  Maui. 
Within  these  imits,  the  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 
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(i)  Forest  understory  in  Metrosideros 
polymorpha  montane  wet  forest,  mesic 
forest,  or  diverse  mesic  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia  oliviformis, 
Antidesma  sp.,  Bobea  sp.,  Canavalia 
sp.,  Coprosma  sp..  Dicranopteris 
linearis,  Doodia  sp..  Dryopteris  sp., 
Freycinetia  arborea,  Hedyotis 
tetminalis.  Hibiscus  kokio  ssp.  kokio, 
Myrsine  sp.,  Peperomia  sp.,  Pittosporum 
sp.,  Pleomele  sp..  Pritchardia  sp., 
Psychotria  sp.,  Remya  mauiensis, 
Sadleria  sp.,  Schiedea  pubescens  var. 
pubescens,  or  Xylosma  sp.;  and 

I  (ii)  Elevations  between  275  and  1,421 
nk  (902  and  4,662  ft). 

Family  Aspleniaceae:  Diellia  erecta 

(NCN) 

I  Maui  9 — Diellia  erecta — a,  Maui  9 — 
Diellia  erecta — b.  Maui  17 — Diellia 
erecta — c.  Maui  17 — Diellia  erecta — d. 
Maui  17 — Diellia  erecta — e,  and  Maui 
17 — Diellia  erecta — f,  identified  in  the 
legal  descriptions  in  paragraph  (e)(1)  of 
this  section,  constitute  critical  habitat 
for  Diellia  erecta  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to.  the 
habitat  components  provided  by: 

(i)  Steep  slopes  or  gulch  sides  in  deep 
shade  in  Acacia  koa-Metrosideros 
polymorpha  low-  to  mid-elevation 


mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Coprosma  sp..  Dodonaea 
viscosa,  Dryopteris  unidentata,  \. 

Leptecophylla  tameiameiae,  MelicopS 
sp.,  Myrsine  sp..  Osteomeles 
anthyllidifolia,  or  Psychotria  sp.;  and' 

(ii)  Elevations  between  338  and  1.695 
m  (1,109  and  5,561  ft). 

Family  Aspleniaceae:  DipUvuum 
ntolokaiense  (NCN) 

Maui  8 — Diplazium  molokaiense — a, 
Maui  9 — Diplazium  molokaiense — b. 
and  Maui  17 — Diplazium 
molokaiense — c.  identified  in  the  legal 
descriptions  in  paragraph  (e)(1)  of  this 
section,  constitute  critical  habitat  for 
Diplazium  molokaiense  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Water  courses,  often  in  proximity 
to  waterfalls,  in  lowland  or  montane 
mesic  Metrosideros  poIymorpha-Acacia 
koa  forest;  and 

(ii)  Elevations  between  273  and  1,885 
m  (896  and  6,186  ft). 

Family  Lycopodiaceae: 
Phlegmariurus  mannii  (wawaeiole) 

Maui  8 — Phlegmariurus  maimii — a, 
Maui  9 — Phlegmariurus  mannii — ^b. 
Maui  9 — Phlegmariurus  mannii — c. 


Maui  17 — Phlegmariurus  mannii— d, 
and  Maui  17 — Phlegmariurus  manrdi — 
e,  identified  in  the  legal  descriptions  in 
paragraph  (e)(1)  of  this  section, 
constitute  critical  habitat  for 
Phlegmariurus  mannii  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Epiphjrtic  growth  on  Metrosideros 
polymorpha,  Dodonaea  viscosa,  or 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  Metrosideros  pcdymorpha- 
Acacia  koa  forests  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Astelia  menziesii, 
Athyrium  sp.,  Cheirodendron  trigynum, 
Coprosma  sp.,  Cyanea  sp.,  Cyrtandra 
sp..  Ilex  anomala,  Leptecophylla 
tameiameiae,  Machaerina  sp.,  Myrsine 
sp.,  Sadleria  sp..  Thelypteris  sp.,  or 
Vaccinium  sp.;  and 

(ii)  Elevations  from  952  and  1,688  m 
(3.122  and  5,539  ft). 

*        *        *        *        * 

Dated:  April  18,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-10107  Filed  5-13-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Economic  Development  Administration 
[Docket  No.  991215339-3104-06] 
RiN:0610-ZA14 

National  Technical  Assistance, 
Training,  Research,  and  Evaluation — 
Request  for  Grant  Proposals 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DOC). 

ACTION:  Request  for  Grant  Proposals 
(RFP)  Upon  Availability  of  Funds. 

SUMMARY:  The  role  of  government  is  to 
create  the  conditions  in  which  jobs  are 
created,  and  in  which  people  can  find 
work.  EDA  is  soliciting  proposals  to 
develop  and  disseminate,  on  a  monthly 
basis,  information  on  the  reuse  of  former 
military  bases  for  practitioners  engaged 
in  base  redevelopment  and.  economic 
development. 

DATES:  Prospective  applicants  are 
advised  that  proposals  for  funding 
under  this  program  will  be  accepted 
through  June  13,  2003,  at  either  of  the 
addresses  provided  below.  Proposals 
received  after  4  p.m.  EDT,  on  June  13, 
2003,  will  not  be  considered  for 
funding. 

By  June  30,  2003,  EDA  will  notify 
proposers  whether  they  will  be  given 
further  funding  consideration.  The 
successful  proponent  will  be  invited  to 
submit  an  Application  for  Federal 
Assistance,  OMB  Control  Number  0610- 
0094.  The  project  will  be  funded  as  soon 
as  possible,  but  no  later  than  September 
30,  2003. 

ADDRESSES: 

1 .  Proposals  may  be  e-mailed  to 
jmcnamee@eda.doc.gov,  or 

2.  Proposals  may  be  hand-deUvered 
to:  John  J.  McNamee,  Director,  Research 
and  National  Technical  Assistance 
Division,  Economic  Development 
Administration,  Room  1874,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  or 

3.  Proposals  may  be  mailed  to:  John 
J.  McNamee,  Director,  Research  and 
National  Technical  Assistance  Division, 
Economic  Development  Administration, 
Room  7019,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Proponents  are  encouraged  to  submit 
proposals  by  email.  Proponents  are 
advised  that,  due  to  mail  security 
measures,  receipt  of  U.S.P.S.  mail  may 
be  delayed  for  up  to  two  weeks.  EDA 
will  not  accept  proposals  submitted  by 
FAX. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  McNamee,  (202)  482-4085;  email: 
jmcnamee@eda.doc.gov. 

SUPPLEMENTARY  INFORMATION:  In  a 
previous  notice  published  on  April  9, 
2003  (68  FR  17520),  EDA  stated  that  it 
would  publish  separate  announcements 
for  its  National  Technical  Assistance, 
Training,  Research,  and  Evaluation 
program.  Pursuant  to  that  notice,  EDA 
publishes  program  requirements  and 
solicits  applications  for  this  program. 

I.  Funding  Availability 

Funds  appropriated  under  Pub.  L. 
107-248  to  the  Department  of  Defense 
will  be  transferred  to  EDA  imder 
authority  of  42  U.S.C.  3214(c)  for  this 
project.  In  FY  2002,  EDA  funded  a  one 
year  information  dissemination  project 
on  the  reuse  of  military  bases  with  a 
$35,000  award.  This  project  differs 
significantly  in  that  the  initial 
performance  period  is  for  two  years  and 
it  involves  substantial  in-depth  analysis 
of  aspects  of  base  redevelopment.  As  a 
result,  EDA  anticipates  this  project  will 
cost  more. 

The  award  will  be  in  the  form  of  a 
cooperative  agreement.  In  funding 
cooperative  agreements,  a  conunon 
example  of  substantial  involvement  is 
collaboration  between  EDA  program 
staff  and  the  recipient  of  this 
information  dissemination  award  to 
establish  an  editorial  board  to  comment 
on  stories  and  to  suggest  and  select 
themes  for  future  featiu^  stories. 

n.  Authority 

The  authority  for  the  program  listed 
above  is  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (Pub.  L.  89-136,  42  U.S.C. 
3121  et  seq.),  and  as  further  amended  by 
Pub.  L.  105-393. 

m.  Eligibility 

Eligible  recipients  of  EDA  financial 
assistance  are  defined  at  13  CFR  300.2 
and  eligible  applii^ants  are  specified  at 
13  CFR  301.1.  An  "area"  is  an  eligible 
recipient  and  is  defined  at  13  CFR 
301.2.  One  category  of  the  areas  eligible 
for  financial  assistance  are  those  areas 
meeting  the  "special  needs"  criteria. 
The  special  needs  criteria  are  published 
in  Part  XV  of  the  Federal  Register  notice 
of  April  9,  2003  (68  FR  17524). 

IV.  Proposal  Format 

Each  proposal  submitted  must 
include: 

1.  A  description  of  how  the 
proposer(s)  intend(s)  to  carry  out  the 
scope  of  work  (not  to  exceed  10  pages 
in  length); 

2.  A  proposed  budget  and 
accompanying  explanation; 


3.  Resumes/qualifications  of  key  staff 
(not  to  exceed  two  pages  per  individual, 
with  an  additional  two  pages  allowed 
for  a  single  summary  description  of  all 
organizations/consultants  named  in  the 
proposal);  and 

4.  A  proposed  schedule  for 
completion  of  the  project. 

V.  Evaluation  and  Selection  Process 

To  apply  for  an  award  under  this 
request,  an  eligible  recipient  must 
submit  a  proposal  to  EDA  during  the 
specified  timefi-ame,  at  one  of  the 
addresses  specified  above.  Proposals 
that  do  not  meet  all  items  required  or 
that  exceed  the  page  limitations  of 
Section  FV  of  this  RFP,  will  be 
considered  nonresponsive,  and  will  not 
be  considered.  Proposals  that  meet  all 
the  requirements  will  be  evaluated  by  a 
review  panel  comprised  of  at  least  three 
members  all  of  whom  will  be  full-time 
federal  employees.  The  panel  first 
evaluates  the  proposals  using  the 
general  evaluation  criteria  set  forth  in  13 
CFR  304.1  and  304.2  as  hirther  defined 
by  the  supplemental  evaluation  criteria 
set  forth  in  Part  VI  of  the  Federal 
Register  notice  published  on  April  9, 
2003  (68  FR  17521).  Proposals  that  meet 
these  threshold  criteria  will  then  be 
evaluated  by  the  panel  using  the 
following  three  criteria  of  approximate 
equal  weight: 

(1)  The  quality  of  a  proposal's 
response  to  the  Scope  of  Work  and  other 
requirements  described  in  Section  VI 
below; 

(2)  The  ability  of  the  prospective 
applicant  to  successfully  carry  out  the 
proposed  activities.  This  will  include  an 
evaluation  of  the  qualifications  of  the 
proposed  staff,  the  use  and  cost  of 
travel,  how  applicant  expertise  will  be 
supplemented  through  the  use  of 
contractors  or  consultants,  how  the 
potential  applicant  plans  to  work 
cooperatively  with  economic 
development  organizations,  how  the 
target  audience  will  be  identified  and 
reached,  and  both  the  quality  of  the 
potential  applicant's  suggestions  for 
feature  story  topics  and  the 
methodology  that  will  be  used  to 
identify  futiire  topics;  and 

(3)  Cost  to  the  federal  government. 
The  Assistant  Secretary  for  Economic 

Development  is  the  Selecting  Official. 
He  may  not  make  any  selection,  or  he 
may  substitute  one  of  the  lower  rated 
proposals,  if  he  determines  that  it  better 
meets  the  overall  objectives  of  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136,  42  U.S.C.  3121  et  seq.). 
and  as  further  amended  by  Pub.  L.  105- 
393. 
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If  a  proposal  is  selected,  EDA  will 
provide  the  proponent  with  an 
Application  for  Federal  Assistance 
(OMB  Control  Number  0610-0094). 

VI.  Areas  of  Special  Interest 

EDA  is  inviting  proposals  for  National 
Technical  Assistance,  Training, 
Research,  and  Evaluation  as  described 
below. 

Pmgram:  National  Technical 
Assistance— (Pub.  L  89-136,  as 
Amended  by  Pub.  L.  105-393,  42  U.S.C. 
3147) 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development  Technical 
Assistance) 

Background:  As  part  of  its  ongoing 
mission  to  assist  conununities  in 
reusing  former  military  bases,  EDA 
supports  the  dissemination  of 
information  to  economic  development 
practitioners  engaged  in  base  reuse.  The 
intent  of  disseminating  this  information 
is  to  broadly  convey  how  reuse  works 
successfully,  to  increase  the  knowledge 
of  practitioners,  and  to  attract 
innovative  practitioners  into  the  field  of 
redeveloping  former  military  bases. 
Scope  of  Work: 

.  The  successful  applicant  will: 
I  (1)  Develop  and  disseminate,  on 
alternate  months, 

(a)  Three  to  five  "news"  stories 
reporting  on  activities  at  former  military 
bases.  The  300-1,000  word  news  stories 
will  answer,  for  example,  why 
particular  end-users  chose  a  particular 
base,  rather  than  just  aimouncing  that 
they  did;  and 

(b)  "Feature"  stories  on  major  base- 
reuse  topics.  The  2,000-5,000  word 
(with  a  few  appropriate  charts  or 
diagrams)  feature  stories  will  show  how 
practitioners  engaged  in  base 
redevelopment  solved  specific 
challenges  in  reusing  the  former 
military  bases  that  closed  in  the  1990s. 
They  will  not  be  "policy  studies"  that 
address  the  strengths  or  weaknesses  of 
federal  base  closure  programs  and 
legislation.  Rather,  featiu'e  stories  will 
analyze  in-depth  one  particular  aspect 
of  base  redevelopment  at  one  to  three 
former  bases;  for  example,  how  did 
redevelopers  structure  environmental 
service  cooperative  agreements  to 
facilitate  redevelopment,  and  reduce  the 
cost  of  site  preparation  and  regulatory 
burden.  Issues  with  news  ^nd  feature 
stories  will  alternate  each  month,  six 
each  per  year. 


(2)  Disseminate  news  and  feature 
stories  widely,  using  existing  electronic 
networks  for  economic  development 
practitioners  engaged  in  the  reuse  of 
both  military  bases  and  non-military 
facilities. 

(3)  Establish  with  the  grantor  a  3-5 
member  editorial  board  to  comment  on 
stories  and  to  suggest  and  select  themes 
for  future  feature  stories.  Topics  for 
initial  feature  stories  on  base 
redevelopment  will  include:  how  to 
blend  grant,  municipal  debt,  asset  sales, 
and  private  equity  to  finance 
infrastructure;  how  environmental 
service  cooperative  agreements  can 
become  a  redevelopment  tool;  when 
plaiming  and  zoning  alone  are  sufficient 
to  direct  redevelopment.  Other  topics 
may  be  proposed  in  the  application,  but 
must  then  be  adopted  by  the  editorial 
board. 

Timing:  The  initial  award  and  funding 
periods  will  be  for  two  years  from  the 
date  of  approval.  However,  those 
periods  may  be  amended  to  cover  an 
additional  two-year  period  resulting  in 
four-year  award  and  funding  periods, 
subject  to  funding  availability, 
satisfactory  performance  under  the 
initial  award,  and  at  the  sole  discretion 
of  EDA. 

Additional  Requirement:  The 
proposed  information  dissemination 
should  not  be  primarily  for  the  benefit 
of  the  grantee  or  the  grantee's  members, 
or  a  localized  geographic  area. 

Vn.  Other  Information  and 
Requirements 

EDA  regulations  at  13  CFR  Chapter  ni 
are  available  on  the  EDA  Web  site  at 
http://www.doc.gov/eda.  The 
Department  of  Commerce  Pre- A  ward 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements  contained 
in  the  Federal  Register  notice  of 
October  1,  2001  (66  FR  49917),  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  are  applicable  to  this 
solicitation  and  cem  be  found  on  EDA's 
Web  site  http://www.doc.gov/eda. 

A.  Ordinarily,  the  applicant  is 
expected  to  provide  a  50%  non-federal 
share  of  project  costs.  However,  EDA 
may  reduce  or  waive  the  required  50% 
matching  share  of  the  total  project  costs, 
provided  the  applicant  demonstrates:  (1) 
The  project  is  not  feasible  without  a 
reduction  or  waiver  and  the  project 
merits  a  reduction  or  waiver,  or  (2)  the 


requirements  of  13  CFR  301.4(b)  are 
satisfied. 

B.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  diat 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  PRA  and  has  been 
approved  by  OMB  imder  Control 
Number  0610-0094.  The  EDA 
application  (ED-900A),  which 
incorporates  the  SF— 424,  are  the  forms 
in  the  EDA  application  kit,  approved 
under  the  aforementioned  OMB  control 
number. 

C.  If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  futiu^  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

D.  EDA  is  committed  to  a  policy  of 
non-discrimination  in  the 
administration  of  all  its  programs. 

E.  EDA  will  notify  vuisuccessful 
proposers  in  writing  and  unsuccessful 
proposals  will  be  maintained  for  not 
more  than  three  years  from  the  date  of 
receipt. 

F.  This  Notice  has  been  determined  to 
be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

G.  It  has  been  determined  that  this 
notice  does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

H.  The  rulemaking  requirements  of  5 
U.S.C.  553  are  not  applicable  to  this 
notice  relating  to  public  property,  loans, 
grants,  benefits  or  contracts  (5  U.S.C. 
5553(a)(2)).  Because  notice  and 
comment  are  not  required  under  5 
U.S.C.  553,  or  any  other  law  for  this 
rule,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
are  not  applicable.  Thus,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  rule. 

Dated:  May  6.  2003. 
David  A.  Sampson,  ^ 

Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  03-11953  Filed  5-13-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:84.133A-6] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research-Disability 
Rehabilitation  Research  Projects 
(DRRP)  Program;  Notice  Inviting 
Applications  for  Fiscal  Year  (FY)  2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  you  need 
to  apply  for  a  grant  under  this  competition. 

Purpose  of  the  Program:  The  purpose 
of  the  DRRP  program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973 
(the  Act),  as  amended.  For  FY  2003  the 
competition  for  new  awards  focuses  on 
projects  designed  to  meet  the  priority 
we  describe  in  the  PRIORITY  section  of 
this  application  notice.  We  intend  this 
priority  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

In  order  to  provide  applicants  with  a 
60-day  application  period  and  to  ensure 
that  this  grant  is  awarded  before  the  end 
of  FY  2003,  NIDRR  is  inviting 
applications  based  on  the  proposed 
priority.  NIDRR  will  publish  the  final 
priority  as  soon  as  possible  after  the 
comment  period  closes  on  May  16, 
2003. 

Depending  upon  the  comments  that 
NIDRR  receives,  the  final  priority  may 
include  revisions  to  the  proposed 
priority.  It  is  generally  the  policy  of  the 
Department  of  Education  not  to  solicit 
applications  before  the  publication  of  a 
final  priority.  However,  in  this  case,  it, 
is  essential  to  solicit  applications  on  the 
basis  of  the  proposed  priority  in  order 
to  allow  applicants  sufficient  time  to 
prepare  applications  of  appropriate 
quality  to  be  funded.  Applicants  are 
advised  to  begin  to  develop  their 
applications  based  on  the  proposed 
priority.  If  changes  are  made  in  the  final 
priority,  appficants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications. 

The  notice  of  proposed  priority  for 
collaborative  research  for  Traumatic 
Brain  Injury  Model  Systems  (TBIMS) 
requires  the  applicants  to  collaborate 
with  the  current  TBIMS  grantees.  The 
National  Rehabilitation  Information 
Center  has  the  contact  information  for 
the  TBIMS  grantees  at  bttp:// 
www.naric.com/search/pd/notice. 
NIDRR's  current  TBIMS  grantees  are: 


University  of  Alabama  at  Birmingham 
TBIMS;  Northern  California  TBIMS  of 
Care  at  Santa  Clara  Valley  Medical 
Center  (SCVMC);  Rocky  Mountain 
Regional  Brain  Injury  System  (RMRBIS) 
at  Craig  Hospital;  Spaulding/Partners 
TBIMS  at  Harvard  Medical  School; 
Southeastern  Michigan  TBI  System 
(SEMTBIS)  at  Wayne  State  University; 
Mayo  Clinic  TBIMS;  TBIMS  of 
Mississippi  (TBIMSM)  at  Methodist 
Rehabilitation  Center;  JFK-Johnson 
Rehabilitation  Institute  TBIMS;  New 
York  TBIMS  (NYTBIMS)  at  Mount  Sinai 
School  of  Medicine;  Carolinas  TBI 
Rehabilitation  and  Research  System 
(CTBIRRS)  at  Charlotte  Mecklenburg 
Hospital  Authority;  Ohio  Regional 
TBIMS  at  Ohio  State  University;  Moss 
TBIMS  at  Albert  Einstein  Healthcare 
Network;  University  of  Pittsburgh  Brain 
Injury  Model  System  (UPBI);  North 
Texas  TBIMS  (NT-TBIMS)  at  University 
of  Texas  Southwestern  Medical  Center; 
TBIMS  at  Virginia  Commonwealth 
University;  and  University  of 
Washington  TBIMS. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Applications  Available:  May  14,  2003. 

Deadline  for  Transmittal  of 
Applications:  ]\ily  14,  2003. 

Estimated  Number  of  Awards:  2-3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award  Amount  $600,000. 

Note:  We  will  reject  without  consideration 
or  evaluation  any  application  that  proposes 
a  budget  exceeding  the  stated  maximum 
award  amount  in  any  year  [See  34  CFR 
75.104(b)). 

Page  Limit:  The  Secretary  strongly 
recommends  the  following: 

(1)  A  one-page  abstract; 

(2)  An  Application  Narrative  (i.e..  Part 
III  that  addresses  selection  criteria  that 
will  be  used  by  reviewers  in  evaluating 
individual  proposals)  of  no  more  75 
numbered,  double-spaced  (no  more  than 
3  lines  per  vertical  inch)  8.5"  x  11" 
pages  (on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides).  The 
appUcation  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — the  electronically  scanable  form;  Part 
II — the  budget  section  (including  the 
neuxative  budget  justification);  and  Part 
rV — the  assurances  and  certifications; 
and 

(3)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 


Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77,  80,  81,  82,  85. 
86  and  97,  and  (b)  the  program 
regulations  34  CFR  part  350. 

Priority 

Collaborative  Research  Projects  in 
Traumatic  Brain  Injury 

This  competition  focuses  on  a  project 
designed  to  meet  the  priority  in  the 
notice  of  proposed  priority  for  this 
program,  published  in  the  Federal 
Register  on  April  16,  2003  (68  FR 
18601). 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR  75.105 
(c)(3)  we  consider  only  applications  that 
meet  this  priority. 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  imder  this 
program. 

The  maximum  score  for  all  of  these 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  indicated  in 
parentheses. 

(a)  Responsiveness  to  an  absolute  or 
competitive  priority  (5  points). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  an 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  activities  are  likely  to  achieve 
the  purposes  of  the  absolute  or 
competitive  priority.  (5  points) 

(b)  Design  of  research  activities  (40 
points). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the  art.  (10  points) 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
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the  cturent  literattire,  demonstrating 
knowledge  of  the  state-of-the  art;  (5 
points) 

(B)  Each  research  hypothesis  is 
theoreticaUy  sound  and  based  on 
current  knowledge;  (6  points) 

I  (C)  Each  sample  population  is 
appropriate  and  of  sufficient  size;  (7 
points) 

I  (D)  "The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective;  (7 
points)  and 

'  (E)  "The  data  analysis  methods  are 
appropriate.  (5  points) 

fc)  Design  of  dissemination  activities 
(6  points). 

I  (1)  The  Secretary  considers  the  extent 
to  which,  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

j  (2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
niore  of  the  following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format.  (2  points) 

j  (ii)  The  exjent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population.  (2 
points) 

'  (iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities.  (2  points) 

|(d)  Plan  of  operation  (10  points). 

I  (1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks.  (4  points) 
•    (3)  In  addition,  the  Secretairy  also 
considers  whether  there  is  a  clearly 
delineated  plan  for  research 
management,  with  focus  on  quality 
controls  for  data  collection, 
management  of  research  protocols,  and 
provisions  for  oversight  at  collaborating 
sites.  (6  points) 
(e)  Collaboration  (10  points). 

j(l)  The  Secretary  considers  the 
quality  of  collaboration. 

1(2)  in  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

I  (i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 


institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project.  (5  points) 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant.  (5 
points) 

(f)  Adequacy  and  reasonableness  of 
the  budget  (5  points). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities.  (3  points) 

(ii)  The  extent  to  which  the  applicant 
is  of  sufficient  size,  scope,  and  quality 
to  effectively  carry  out  the  activities  in 
an  efficient  manner.  (2  points) 

(g)  Plan  of  Evaluation  (8  points). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  extent  to  which  the  plan 
of  evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(i)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population;  (4 
points)  and 

(ii)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate.  (4  points) 

(h)  Project  Staff  [6  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
fi'om  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  (2  points) 

(3)  In  addition,  the  Secretary 
considers  one  or  more  of  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities.  (2  points) 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project.  (2  points) 

(a)  Adequacy  and  accessibility  of 
resources  (10  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resoiut:es  to  implement  the 
proposed  project. 


(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  one  or  more  of  the  foIlpv«ring 
factors: 

(i)  The  quality  of  an  applicant's  past 
performance  in  carrying  out  agrant.  (2 
points) 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research.  (6  points) 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project.  (2  points) 

Pre-Application  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priorities  and  to  receive 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  priorities.  The  pre-application 
meeting  will  be  held  on  May  28,  2003 
either  in  person  or  by  conference  call  at 
the  Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  room  3065, 
330  C  Sti^et,  SW.,  Washington,  DC 
between  10  a.m.  and  12  noon.  NIDRR 
staff  will  also  be  available  from  1:30 
p.m.  to  4  p.m.  on  that  same  day  to 
provide  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority.  For  further 
information  or  to  make  arrangements  to 
attend  contact  Donna  Nangle,  Switzer 
Building,  room  3412,  330  C  Street,  SW., 
Washington,  DC  20202.  Telephone  (202) 
205-5880  or  via  Internet: 
donna.nangle@ed.gov. 

Ii  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
(202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  will  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  (e.g., 
other  interpreting  service  such  as  oral, 
cued  speedi,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 
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Application  Procedures 

Note:  Some  of  the  procedures  in  thess 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
pohcy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Disability  Rehabilitation  Research 
Projects  (DRRP)  Program— CFDA 
#84.133A  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  DRRP,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  yoiu-  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  sohcit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  volimtary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electromcally,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 


identifying  nimiber  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Apphcation  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

13)  Place  the  PR/' A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  DRRP  and  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  one  business  day  in 
order  to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  imavailabiiity  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATKm  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  DRRP  at:  http://e- 
grants.ed.gov. 

Parity  Guidelines  Between  Paper  and 
Electronic  Applications:  In  FY  2003,  the 
U.S.  Department  of  Education  is 
continuing  to  expand  the  pilot  project 
that  allows  applicants  to  use  an 
Internet-based  electronic  system  for 
sumnitting  applications.  This 
competition  is  among  those  that  have  an 
electronic  submission  option  available 
to  all  applicants.  The  system,  called  e- 
Application,  allows  an  applicant  to 


submit  a  grant  application  to  us 
electronically,  using  a  current  version  of 
the  applicant's  Internet  browser.  To  see 
e-Application  visit  the  following 
address:  http://e-grants.ed.gov. 

Parity  Instructions 

Users  of  e-application,  a  data  driven 
system,  will  be  entering  data  on-line 
while  completing  their  applications. 
This  will  be  more  interactive  than  just 
e-mailing  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  volimtary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  go  into 
a  database  and  ultimately  will  be 
accessible  in  electronic  form  to  our 
reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
Application,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer 
review  (e-Reader)  system  and  to 
increase  the  participation  of 
discretionary  programs  offering  grantees 
the  use  of  the  electronic  annual 
performance  reporting  (e-Reports) 
system. 

To  help  ensure  parity  and  a  similar 
look  between  electronic  and  paper 
copies  of  grant  applications,  we  are 
asking  each  applicant  that  submits  a 
paper  application  to  adhere  to  the 
following  gtiidelines: 

•  Submit  your  application  on  8.5*  by 
11"  paper. 

•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
docimient.  You  may  also  use  boldface 
type,  underlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  your 
application  should  consist  of  the 
niunber  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
included,  does  not  couint  against  any 
page  limitation. 

•  Place  a  page  number  at  the  bottom 
right  of  each  page  beginning  with  1;  and 
number  your  pages  consecutively 
throughout  your  document. 

Additicnal  Application  Procedures 

Appendices:  Do  not  attach  any 
appendices  if  all  of  your  appendices  are 
not  in  electronic  format.  Type  in  the 
appendices  section:  "Appendices  are 
being  sent  separately."  and  note  the  date 
that  they  are  hand  delivered  or  mailed. 
Put  the  PR/award  number  and  the  word 
"Appendices"  in  the  upper  right  hand 
comer  of  each  page  of  the  appendices. 
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Send  the  entire  package  of  appendices 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.133A-6)— Appendices,  7th 
&  D  Streets.  SW.,  Room  3671,  Regional 
Office  Building  3,  Washington,  DC 
20202-4725. 

You  must  clearly  label  the  outside  of  the 
envelope  with  the  PR/ A  ward  Number 
and  the  word  "Appendices."  You  must 
submit  all  hard  copy  appendices 
according  to  the  Instructions  for 
Transmitting  Applications  found 
elsewhere  in  this  notice. 

Instructions  for  Transmitting 
Applications 

If  you  want  to  apply  for  a  grant  in 
paper  and  be  considered  for  fimding, 
you  must  meet  the  following  deadline 
requirements: 

(a)  If  You  Send  Your  Application  by 
Mail 

J  You  must  mail  the  original  and  two 
pies  of  the  application  on  or  before 
the  deadline  date.  To  help  expedite  our 
review  of  your  application,  applicants 
are  encouraged  to  submit  an  original 
and  seven  copies.  Mail  your  application 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.133A-6),  7th  &  D  Streets, 
SW.,  Room  3671,Kegional  Office 
Building  3,  Washington,  DC  20202- 
4725. 

,     You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fittm  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(b)  //  You  Deliver  Your  Application  by 
Hand 

You  or  yoiu  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  yoiu-  voluntarily  including  an 
additional  seven  copies  of  your 
application.  Deliver  your  application  to: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.133A-6),  7th  8c  D  Streets. 
SW.,  Room  3671,  Regional  Office 


Building  3,  Washington.  DC  20202- 
4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Simdays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(c)  If  You  Submit  Yoiu:  Application 
Electronically:  You  must  submit  your 
grant  application  through  the  Internet 
using  the  software  provided  on  the  e- 
Grants  Website  (http://www.e- 
grants.ed.gov)  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date. 

The  regular  hotu^  of  operation  of  the 
e-Grants  Web  site  are  6  a.m.  imtil  12 
midnight  (Washington,  DC  time) 
Monday-Friday  and  6  a.m.  imtil  7  p.m. 
Sattirdays.  The  system  is  unavailable  on 
the  second  Satxirday  of  every  month, 
Simdays,  and  Federal  holidays.  Please 
note  that  on  Wednesdays  the  Web  site 
is  closed  for  maintenance  at  7  p.m. 
(Washington,  DC  time). 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by  mail  or 
if  you  or  your  courier  deliver  it  by  hand,  the 
Application  Control  Center  will  mail  a  Grant 
Application  Receipt  Acknowledgment  to 
you.  If  you  do  not  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  4  of  the  Application  for  Federal 
Education  Assistance  (ED  424  (exp.  11/30/ 
2004))  the  CFDA  number— and  suffix  letter, 
if  any — of  the  competition  under  which  you 
are  submitting  your  application. 

(5)  If  you  submit  your  application  through 
the  Internet  via  the  e-Grants  Web  site,  you 
will  receive  an  automatic  acknowledgment 
when  we  receive  your  application. 

Application  Forms  and  Instructions 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  and  various  assurances  and 
certifications.  Please  organize  the  parts 
and  additional  materials  in  the 
following  order: 

•  PART  I:  Application  for  Federal 
Assistance  (ED  424  (Exp.  11/30/2004)) 
and  instructions. 


•  PART  n:  Budget  Form-^on- 
Construction  Programs  (ED  524)  and 
instructions  and  definitions. 

•  PART  ni:  AppUcation  Narrative. 

•  PART  IV:  Additional  Materials. 

•  Estimated  Public  Reporting  Burden. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

•  Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

•  Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

(Note:  ED  Form  GCS-014  is  intended  for 
the  use  of  primary  participants  and  should 
not  be  transmitted  to  the  Department.) 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I..  if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

•  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.Nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenmient 
Printing  Office  (GPO),  toll  bee,  at 
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1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  authority:  29  U.S.C.  762(g)  and 
764(a). 

Dated:  May  9,  2003. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Appendix — Instructions  for  Estimated 
Public  Reporting  Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  OMB  control  number.  The  valid  OMB 
control  number  for  this  collection  of 
information  is  1820-0027.  Expiration  date: 
11/20/2003.  We  estimate  the  time  required  to 
complete  this  collection  of  information  to 
average  30  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  conunents 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington,  DC  20202-4&51.  If  you  have 
comments  or  concerns  regarding  the  status  of 
your  submission  of  this  form,  write  directly 
to:  Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.,  room 
3412,  Switzer  Building,  Washington,  DC 
20202-2645. 

AppUcation  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  applying  in  paper  copy 
format  are  required  to  submit  an  original  and 
two  copies  of  each  application  as  provided  in 
this  section.  However,  applicants  are 
encouraged  to  submit  an  original  and  seven 
copies  of  each  application  in  order  to 
facilitate  the  peer  review  process  and 
minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 


budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
pajticipation.by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instnmients  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15  percent.  An  applicant  for 
Advanced  Rehabilitation  Research  Training 
project  is  limited  to  a  training  grant  indirect 
rate  of  8  percent.  An  applicant  for  a  RERC, 
DRRP,  or  Field  Initiated  project  should  limit 
indirect  charges  to  the  organization's 
approved  indirect  cost  rate.  If  the 
organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 


7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  £ire  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application  Will 
Be  Referred  to  the  Most  Appropriate  Panel 
for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  if  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  aweu'ds  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
freune  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  following 
September  30. 

11.  Can  I  Call  NIDRR  to  Find  Out  if  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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Application    for    Federal 
Education  Assistance    (ED  424 


U.S.  Department  oT  Education 


Fonn  Approwd 
OMB  No  1t7i.O106 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 
2.  Applicant's  D-U-N-S  Num()er 


3.  Applicant's  T-i-N 


THk 


r                                                             I 

i 
1 
1 1 1 i 1 1 

Assistance  #:   8 

ZT 

Stale  County 

6.  Novice  Applicant    Lj  Yes    LJno 


ZIPCode  *  4 


7.  Isthe  applicant  delinquent  on  any  Federal  debt?    | |  Yes    LJ  No 

(If  "Yes,"  attach  an  explanation.) 


8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  tMx. 


n 


5.  Project  Director:. 
Address: 


City 
Tel.  #:. 


State 
Fax#: 


ZIPCode  *  4 


E-Mail  Adikess: 


A  State 

B  Local 

C  Special  District 

D  Indian  Trite 

E  Individual 

F  Independent  Sdwol 
District 


G  Public  College  or  Lhtiversity 

H  Privale.  Non-ProTit  College  or  University 

I  NorvProTit  Organization 

J  Private,  Profit-Making  Orgaiization 

K  Oilier  (Specify): 


A  p  p  I ;  c  a  t 


9.  TypeofSutvnission: 
— PreApplication 

I I  Construction 

I I  Non-Constiuction 


—Application 
I I  Construction 


12.  Are  any  research  activities  involving  human  sutjeds  planned  at  any  time 
du-jng  the  proposed  project  period? 


D 


D  Yes  (Go  to  12a.)     [Zl  No  (Go  to  item  1 3 


Non-Conslnjction 


10.  Is  application  subject  to  review  by  ExecUive  Oder  12372  process? 

I I  Yes  (Date  made  available  to  the  Executive  Order  12372 

process  for  review): 

I I  No  (If  "No,"  check  appropriate  box  below.) 

I jProgram  is  not  covered  by  E.G.  12372. 

I I  Program  has  not  been  selected  by  State  for  review. 


) 


12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

I I     Yes  (Provide  Exemption(s)  #); 

|_J     No  (Provide Assurance*): 


11.  Proposed  Project  Dales: 


Start  Date: 


End  Date: 


13.  Descriptive  Title  of  Applicant's  Project: 


14a.  Federal 


b.  Applicant 


c.  State 


d  Local 


e.  Other 


f.  Pragtaiii  Income 


g.  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


0.00 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicatian are  tn»  aid 
correct.  The  documeni  has  been  duly  at^horized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attadwd  assurances  if  the  assistance  is  awarded. 


a.  Authorized  Representative  (Please  type  or  print  name  clearly.) 


b.  Tide 


c.  Tel.#:_ 


Fax#:. 


d.  E-Mail  Address: 


e.  Signature  of  Authorized  Representative 


Dale:. 
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Application    for    Federal 
Education  Assistance    (ED  4241 


U.S.  Department  of  Education 

Form  Approved 
0MB  No  1875-0106 
^  Exp  1 1/30/2004 


Applicant  Information 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 
2.  Applicant's  D-U-N-S  Number 


rm 


State  County 

6.  Novice  Applicant     I |  Yes    I I  No 


ZIP  Code  +  4 


TT"T 


3.  Applicant's  T-l-N  L_ 

4.  Catalog  of  Federal  Domestic  Assistance  #:   8    4  I  i      | 


7.  Is  the  applicant  delinquent  on  any  Federal  debt?    | |  Yes    I |  No 

(If  "Yes,"  attach  an  explanation.) 


Tide: 


8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box 


..c 


5.  Project  Director:. 
Address: 


City 
Tel.  #: 


Sute 
Fax#: 


ZIP  Code  *  4 


E-Mail  Address: 


A  State 

B  Local 

C  Special  District 

D  Indian  Tribe 

E  Individual 

F  Independent  School 
District 


G  Public  College  or  University 

H  Private,  Non-Profit  College  or  University 

I  Non-Profit  Organization 

J  Private.  Profit-Making  Organization 

K  Other  (Specify): 


Application  Information 


9.  TypeofSubmission: 
— PreApplication 

I I  Construction 

I I  Non-Construction 


—Application 

I I  Construction 

I I  Non-Construction 


1 2.  Are  any  research  activities  involving  human  sutyects  planned  at  any  time 
during  the  proposed  project  period? 


D 


Yes  (Go  to  12a 


)  D 


No  (Go  to  item  13.) 


10.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 

I I  Yes  (Date  made  available  to  the  Executive  Order  12372 

process  for  review): 

I I  No  (If  "No,"  check  appropriate  box  below.) 

I [Program  is  not  covered  by  E.0. 12372. 

I I  Program  has  not  been  se  lected  by  State  for  review. 


1 2a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

I I     Yes  (Provide  Exemption(s)  #); 

I I     No  (Provide  Assurance  *):       


13.  Descriptive  Title  of  Applicant's  Project: 


r' 


Start  Date: 


End  Date: 


11.  Proposed  Project  Dates: 


Estimated  Funding 


14a.  Federal 


.00 


b.  Applicant 


.00 


c.  Sute 


d.  Local 


e.  Other 


.00 
.00 
.00 


f.   Program  Income 


g.  TOTAL 


.00 


0.00 


Authorized  Representative  Information 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/application  are  true  and 
correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Authorized  Representative  (Please  type  or  print  name  clearly) 


b.  Title 


c.  Tel.#:. 


Fax«: 


d.  E-Mail  Address: 


e.  Signature  of  Authorized  Representative 


Date: 
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Instructions  for  ED  424 


.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  wi  II  undertake  the  assis- 
tance activity. 

I.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Numt)er.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL:  http://www.dnb.com. 

Tax  Identification  Number.  Enter  the  taxpayer's  identification  number 
as  assigned  by  the  Internal  Revenue  Service 

Catalog  of  Federal  Domestic  Assistance  (CFDA)  Numtjer.  Enter 
j  the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
j  requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
i         and  the  application  package. 

I  S.  Project  Director  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

i 

'  6.     Novice  Applicant.  Check  "Yes"  or  "No "  only  if  assistance  is  being 

requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  blank. 

I  Check  "Yes"  if  youmeettherequirementsfornoviceapplicanlsspecified 

• !  in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 

entitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 

■  '         certifiesthatltmeetsthesenoviceapplicantrequirements.  Check "No'if 

I         you  do  not  meet  the  requirements  for  novice  applicants. 

I  7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion iS  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  include  delinquent  audit  disallowances, 
loans  and  taxes.)  Otherwise,  check  "No  " 

8.     Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

;  9.     Typeof  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

1 10.  Executive  Order  12372.  See 'Definitions  for  Form  ED  424"  attached. 

j  Check  "Yes"lftheapplicationlssubjecttoreviewbyE. 0-12372.  Also, 

j  please  enter  the  month,  day,  and  four  (4)  digit  year  (e.g..  12/12/2001). 

j  Otherwi  se,  check  "  No. " 

ill.     Proposed  Project  Dates.   Please  enter  the  month,  day,  and  four  (4) 
I         digit  year  (e.g.,  12/12/2001). 

j  12.     Human  Sut}jects  Research.  (See  I.A.  "Definitions"  in  attached  page 
I         entitled  "Definitions  for  Form  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
j  involving  human  sut)jects  are  not  planned  at  any  lime  during  the  proposed 

i         project  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

I  If  Human  Subjects  Research.  Check  "Yes"  if  research  activities  in- 

volving human  subjects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 

I  site  or  collaborating  institution.  Check "  Yes "  even  if  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I.B. 

I         "Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424.") 

12a.  If  Human  Sutyects  Research  is  Exempt  from  the  Human  Sutyects 
I  Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 

i  designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  in  I  I.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Dermitions 
for  Form  ED  424."  Insert  this  narrative  invnediately  following  the  ED 
424  face  page. 


12a.  If  Human  Sulyects  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No "  if  some  or  all  of  the  planned  research 
activities  are  covered  (not  exempt).  In  addition,  follow  the  instructions 
in  II. B.  "Nonexempt  Research  Narrative "  in  the  page  entitled  "Defini- 
tions for  Form  E  D  424  "  Insert  this  narrative  immediately  following  the 
ED  424  face  page. 

12a.    Human  Sul}jects  Assurance  Number.  If  the  applicant  has  an  ap-  i 
proved  Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA)  j 
with  the  Office  for  Human  Research  Protections  (OHRP),  U.S.  De-  i 
partment  of  Health  and  Human  Services,  that  covers  the  specific  activ-  j 
ity.  insert  the  number  in  the  space  provided.  If  the  applicant  does  not  | 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None."  In  this  j 
case,  the  applicant,  by  signature  on  the  face  page,  is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjects 
assurance  upon  request  by  the  designated  EDofficial.  If  the  application 
Is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request. 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication.- However,  if  an  application  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  Obtain  and  send  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  Ifmorethan 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preappllcations,  use  a  sepa- 
rate sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  t>e  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  Item  14. 

1 5.  Certification.  To  be  signed  by  the  authorized  representative  of  the  i 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to  sign 
thisapplicatlonasofficial  representative  must  beon  file  in  the  applicant's  i 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  the  authorized  representative.  Also,  in  item  15e,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  field. 


Paperwork  Burden  Statement,  According  to  the  Paperwork  Reduction 
Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  Information 
unless  such  collection  displays  a  valid  0MB  control  number  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education,  Washington,  DC  20202- 
4651.  If  you  have  comments  or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form  write  directly  to:  Joyce  I.  Mays,  Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets, 
S.W.  ROB- 3,  Room  3633.  Washington.  DC.  20202-4725. 
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Instructions  for  ED  424 


1 .  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  wtMdi  will  undertake  the  assis- 
tance activity.  • 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL:  http://www.dnb.com. 

3.  Tax  Identirication  Numtier.  Enter  the  taxpayer 's  identirication  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  uider  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  le<ive  blank. 

Check  "Yes"  If  you  meet  the  requirements  for  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
entitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifiesthatitmeetsthesenoviceapplicantrequlrements.  Check "No"if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  DelinquerKy.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt  CThis  question  refers  to  the 
applicant'sorganization  and  not  to  the  person  who  signs  as  the  authorized 
representative.  Categories  ofdet>t  include  delinquent  audit  disallowances, 
loans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 

9.  Type  of  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  1 2372.  See  "Definitions  for  Form  ED  424"  attached. 
Check  "Yes"  if  the  application  is  subject  to  review  by  E.0. 12372.  Also, 
please  enter  the  month,  day  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digityey  (e.g.,  12/12/2001). 

12.  Human  Sut)jects  Research.  (See  I.A.  "Definitions'' in  attached  page 
entitled  "Definitions  for  Form  ED  424. ") 

If  Not  Human  Sutyects  Research.  Check  "No"  if  research  activities 
involving  human  sut>jects  are  not  planned  at  any  time  dtring  the  proposed 
project  period.  Theremainingpartsof  ttem12arethennatapplicable. 

If  Human  Sutjjects  Researchr Check  "Yes"  if  research  activities  in- 
volving human  siijjects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  w  at  any  other  performance 
site  or  collaborating  institution.  Check  "Yes"  even  if  the  research  is  e,"- 
empt  from  the  regulations  for  the  protectktn  of  human  subjects.  (See  I.B. 
"Exemptwns"  in  attached  page  entitled  "DerinitkMS  for  Form  ED  424.") 

12a.  If  Human  Sutyects  Research  is  Exempt  from  the  Human  Sutjjects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulatioifs.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptiorts."  In  addition,  follow  the  instructions  in  I  I.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


12a.  If  Human  Sut>jecu  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No"  if  some  or  all  of  the  planned  research 
activities  are  covered  (not  exempt).  In  addition,  follow  the  instructions 
in  II.B.  "Nonexempt  Research  Narrative"  in  the  page  entitled  "Defini- 
tions for  Form  ED  424."  Insert  this  narrative  immediately  foltowing  the 
ED  424  face  page. 

12a.  Human  Sut>jects  AssurarKe  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  (OHRP),  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  If  the  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None."  In  this 
case,  the  applicant  by  signature  on  the  face  page,  is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  ot>tain  the  human  sutyects 
assurance  upon  request  by  the  designated  ED  official.  If  the  application 
is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  appi  icant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  atxxjt  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication. However,  if  an  application  that  Involves  non-exempt  human 
sulyects  research  Is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  ttw  applicant  obtain  and  send  the  certiHca- 
tion  to  ED  within  30  days  after  the  formal  request 

13.  Project  Title.  Enter  a  brief  desaiptlve  title  of  the  project  Ifmorethan 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  constmctJon  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preappllcatlorfs,  use  a  sepa- 
rate stieet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  Included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  ctiange.  For  decreases,  enclose  the  amounts  in 
parenUieses.  If  both  basic  and  si|)plemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  nnjitiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  Item  14. 

1 5.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  Acopy  of  the  governing  body'sauthorlzation  for  you  to  sign 
this  application  as  ofTiclal  representative  must  be  on  file  In  the af>pl icant 's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  tfie  authorized  representative.  Also,  in  item  15e,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g..  12/12/2001)  in  the  date 
signed  field. 


Paperwork  Burden  Statement  According  to  the  Paperwork  Reduction 
Act  of  1995,  no  persons  are  required  to  resporxJ  to  a  colleaion  of  Information 
unless  such  colleaion  displays  a  valid  0MB  control  number.  The  valid  OMB 
control  number  for  this  information  collection  Is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average  between 
15  and  45  minutes  per  resporrse,  including  the  time  to  review  Instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to;  U.S.  Department  of  Education,  Washington,  DC  20202- 
4651 .  If  you  have  comments  or  concerns  regarding  the  status  of  your 
individual  sut>mission  of  this  form  write  directly  to:  Joyce  I.  Mays,Ap- 
plicatkm  Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets, 
S.W.  ROB- 3.  Room  3633.  Washington,  D.C.  20202-4725. 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
from  ED  that— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding; 

Has  never  been  a  member  of  a  group  application,  submitted 
in  accordance  with  34  CFR  75.127-75.129,  that  received  a 
grant  under  the  program  from  which  K  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
W  requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee  s  authority  to  obi  igate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above 

Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buildings,  or  any 
combination  of  such  activities  (Including  archKects'  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
meet  standards,  renxxJeling  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures or  structures  to  house  them;  and  such  term  Includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  12372.  The  purpose  of  Executive  Order  12372  is 
to  foster  an  intergovernmental  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
velopment. The  application  notice,  as  published  in  the  Federal  Reg- 
ister, Informs  the  applicant  as  to  whether  the  program  is  subject  to 
the  requirements  of  E.0. 1 2372.  In  addition,  the  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  If  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact.  For  additional  information  on  E.0. 12372  go  to 
http://www.cfda.gov/public/eo1 2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

t.    Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


—Research 

The  ED  Regulations  for  tt>e  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge. " 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

—Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  cortducting 
research  obtains  (1)  data  through  intervention  or  Interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  Interacting  with  the  individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  and  information  which  has  been  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1 )  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
insbix:tional  techniques,  cun-icula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  Ok  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tified, directly  or  through  identifiers  linked  to  the  subjects;  and  (b) 
any  disclosure  of  the  human  subjects '  responses  outside  the  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing,  employability, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  when  the  investigator(s)  do  not  participate  in  the 
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activities  being  observed.  Exemption  2  does  riot  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  orjurisdiction  in 
which  the  research  will  be  conducted.] 

(3)  Research  Involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens.  If 
these  sources  are  publicly  available  or  If  the  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  public  benefrt 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

II.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  1 2  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  In  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exemption<s)  are  appropriate.  The  narrative  must 
be  succinct 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  12a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  nan^tive  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  section 
of  the  application,  be  succinct 


(1)  Human  Subjects  Involvement  and  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  criteria 
for  inclusion  or  exclusfbn  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabiliti.es,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting  con- 
sent. State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  sut>jects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 
result. 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  their  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Sut>jects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington. DC.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Subjects  in 
Research  Web  Site  at  http://www.ed.gov/offices/OCFO/ 
humansub.html 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 

response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instnjctions,  searching 

existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 

collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 

collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 

Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651 ;  and  the 

Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 

General  Instructions                                 contribution  for  each  applicable  budget  category. 

This  form  is  used  to  apply  to  individual  U.S.                     Lines  1-11,  column  (0:  Show  the  multi-year  total 

Department  of  Education  discretionary  grant                    for  eaph  budget  category.  If  non-Federal 

programs.  Unless  directed  otherwise,  provide                  contributions  are  provided  for  only  one  year, 

the  same  budget  information  for  each  year  of  the             leave  this  column  blank. 

multi-year  funding  request.  Pay  attention  to 

applicable  program  specific  instructk>ns,  if                       Line  12,  columns  (a)-(e):  Show  the  total 

attached.                                                                    .    matching  or  other  contribution  for  each  project 

year. 
Section  A  -  Budaet  Summary 

U.S.  Deoartment  of  Education  Funds                      Line  12.  column  (f):  Show  the  total  amount  to  be 

contributed  for  all  years  of  the  multi-year  project. 

All  applicants  must  complete  Section  A  and                      If  non-Federal  contributions  are  provided  for 

provide  a  breakdown  by  the  applicable  budget                 only  one  year,  leave  this  space  blank. 

categories  shown  in  lines  1-11. 

Section  C  -  Other  Budoet  Information 
Lines  1-11,  columns  (a)-(e):  For  each  project                      Pay  attentton  to  aoDlicable  oroaram  soecific 
year  for  which  funding  is  requested,  show  the                                     instructions,  if  attached, 
total  amount  requested  for  each  applicable 
budget  category.                                                             1 .    Provide  an  itemized  budget  breakdown,  by 

project  year,  for  each  budget  category  listed 
Lines  1-11,  column  (f):  Show  the  multi-year  total                    in  Sections  A  and  B. 
for  each  budget  category.  If  funding  is  requested 

for  only  one  project  year,  leave  this  column                      2.    If  applicable  to  this  program,  enter  the  type 
blank.                                                                                   of  indirect  rate  (provisional,  predetermined. 

final  or  fixed)  that  will  be  in  effect  during  the 
Line  12,  columns  (a)-(e):  Show  the  total  budget                     funding  period.  In  addition,  enter  the 
request  for  each  project  year  for  which  funding  is                   estimated  amount  of  the  base  to  whk^h  the 
requested.                                                                            rate  is  applied,  and  the  total  indirect 

expense. 
Line  12,  column  (f):  Show  the  total  amount 

requested  for  all  project  years.  If  funding  is                      3.    If  applrcable  to  this  program,  provide  the  rate 
requested  for  only  one  year,  leave  this  space                         and  base  on  whk:h  fringe  benefits  are 
blank.                                                                               calculated. 

Section  B  -  Budaet  Summary                            4.    Provide  other  explanatkins  or  comments  yon 
Non-Federal  Funds                                         deem  necessary. 

' 

If  you  are  required  to  provide  or  volunteer  to 

provide  matching  funds  or  other  non-Federal                                                                                    "^                     . 

resources  to  the  project,  these  should  be  shown 

for  each  applicable  budget  category  on  lines  1- 

1 1  of  Section  B. 

Lines  1-1 1,  columns  (a)-(e):  For  each  project 
year  for  whteh  matching  funds  or  other 

contributions  are  provided,  show  the  total 

* 

• 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFnCE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you  will 
be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
fiinds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

3 .  Will  establish  safeguards  to  prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  alter  receipt  of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  1 970 
(42  use.  3?4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  1 9  statutes 
or  regulations  specified  in  Appendix  A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  331681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  3794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 


7. 


the  Age  Discrimination  Act  of  1975,  as  amended  (42  U.S.C.  33 
6101-61 07),  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1 972  (P.L.  92- 
255),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  33  523  and  527 
of  the  Public  Health  Service  Act  of  1 9 1 2  (42  U.S.C.  33  290  dd- 
3  and  290  ee  3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3  3601  et  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1 970  (P.  L.  9 1  -646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases. 

Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  331501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 


Previous  Edition  Usable 


Authorized  for  Local  Reproduction 
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9. 


II 


Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  33276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  3276c  and  18  U.S.C.  33874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  33  327-333), 
regarding  labor  standards  for  federally  assisted  construction 
subagreonents. 

Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  1 02(a)  of  the  fHood  Disaster  Protection 
Act  of  1 973  (PL.  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  die  total  cost  of  insurable  construction  and 
acquisition  is  S10,000orniore. 

Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
.environmental  quality  control  measures  under  die  National 
Environmental  Policy  Act  of  1 969  (P.L.  9 1  - 1 90)  and  Executive 
Order  (EO)  1 1514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  fHirsuant  to 
EO  1 1990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  1 1 988;  (e)  assurance  of  project  consistency 
with  the  approved  State  management  program  developed  under 
die  Coastal  Zone  Management  Act  of  1 972  (16  U.S.C.  33145 1 
et  seq.);  (f)  conformity  of  Federal  actions  to  State  (Clear  Air) 
Inqilementation  Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  337401  et  seq.);  (g) 
protection  of  underground  sources  of  drinking  water  under  the 
Safe  Drinking  Water  Act  of  1974,  as  amended,  (P.L.  93-523); 
and  (h)  protection  of  endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93-205). 


12  Will  comply  widi  die  Wild  and  Scenic  Rivers  Act  of  1 968  ( 1 6 
U.S.C.  331721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  1 06  of  die  National  Historic  Preservation  Act  of  1 966, 
as  amended  (16  U.S.C.  3470),  EO  1)593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  33469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  die  protection  of 
human  subjects  involved  in  research,  development,  aid  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1 966 
(P.L.  89-544,  as  amended,  7  U.S.C.  332131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  diis 
award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  334801  et  seq.)  which  prohibits  die  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  die  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No.  A- 1 33,  AAudits 
of  States,  Local  Governments,  and  Non-Profit  Organizations.^ 

18.  Will  conq}|y  with  all  applicable  requirements  of  all  odier 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 
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CERTIHCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

ApptJcants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  Instructions  for  certification  included  in  the  regulations  beiom  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Govemment-wide  Requirements  for  Drug-Free  Workplace 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  wtien  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreennent. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
Implemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000,  as  defined  at  34  CFR 
Part  82,  Sections  82.105  and  82.1 10,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  In  connection  with  the  making 
of  any  Federal  grant,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Memt)er  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall  complete  and 
submit  Standard  Form  -  LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards 
at  all  tiers  (including  sut)grants,  contracts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  that  all 
subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospective 
participants  in  primary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.1 10- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convrcted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense  in  connectron  with 
obtaining,  attempting  to  obtain,  or  perfomiing  a  public  (Federal, 
State,  or  local)  transaction  or  contract  under  a  public  transaction; 
vk>latk)n  of  Federal  or  Stale  antitrust  statutes  or  commisskin  of 
emt)ezzlement,  theft,  forgery,  brit)ery,  falsificatfon  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  othenvise  criminally  or  ctvilty 
charged  by  a  governmental  entity  (Federal,  State,  or  focal)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  applk:ation 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  Is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dmg-Free  Woricplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  empfoyees  that  the  unlawful 
manufacture,  distribution,  disF)ensing,  p>ossession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prehibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about: 

(1 )  The  dangers  of  dnjg  abuse  in  the  woricplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-fi-ee  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs:  and 

(4)  The  penalties  that  may  be  Imposed  upon  empfoyees  for  drug 
abuse  vfolations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  ttie  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  empfoyee  in  the  statement  required  by  paragraph 
(a)  that,  as  a  conditfon  of  employment  under  the  grant,  the 
empfoyee  will: 

(1 )  AbkJe  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  convfotion; 


(e)  Notifying  tfie  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  sut)paragraph  (dX2)  from  an 


empfoyee  or  otherwise  receiving  actual  mtice  of  such 
convfotion.  Empfoyers  of  convicted  empfoyees  must  provkle 
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notice,  including  position  title,  to:  Director,  Grants  Policy  arxJ 
Oversight  Staff,  U.S.  Department  of  Educatkin,  400  Maryland 
Avenue,  S.W.  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Washington,  DC  20202-4248.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  wtio  is  so  convicted: 

(1 )  Taking  appropriate  personnel  action  against  such  an 
empfoyee,  up  to  and  including  temiination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended:  or 

(!2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c),  (d),  (8),  and  (f). 

B.  The  grantee  may  insert  in  the  space  provided  fcteiow  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in 
the  unlawful  manufacture,  distributkjn,  dispensing,  possessfon, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s) 
of  each  affected  grant 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


1 

NAME  OF  APPLICANT 

It 

! 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

- 

SIGNATURE 

DATE 

• 

BD  80-0013 

12/98 

' 
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Certification  Regarding  Debarment,  Suspension,  Ineiigibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  Implementing  Executive  Order  12549,  Debarment  and  Suspension.  34  CFR 
Part  85,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  t>elow. 

2.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  Is  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  certificaBon,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  Is  submitted  if  at  any 
time  the  prospective  lower  tier  participant  learns  that  its  cerfification 
was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

4.  The  terms  "covered  transaction,"  "deban-ed,"  "suspended," 
"Ineligible."  "lower  tier  covered  transaction,"  "participant," "  person," 
"primary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  Is 
submitted  for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered 
into.  It  shall  not  knowingly  enter  Into  any  lower  tier  covered  transaction 
with  a  person  who  Is  deban'ed,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  ttie  department  or  agency  with  which  this 
transaction  originated. 


6.  The  prospective  tower  tier  participant  further  agrees  by  submitting 
this  proposal  that  It  will  include  the  clause  titied  ACertification 
Regarding  Debarment.  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,=  without  modification,  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  tower  tier 
covered  b^nsactions. 

7.  A  participant  In  a  covered  bansaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  Is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  ti^nsaction,  unless  It  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  this  dause.  The  knowledge  and 
information  of  a  participant  Is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instiTjctions.  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
tiansaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  qr  agency  with  which  this  tiansaction 
originated  may  pursue  availa6le  remedies,  including  suspension 
and/or  debarment. 


Certification 

(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  deban-ed, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  participation  in  this  tiansaction  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  partidpant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(W)014,  9/90  (Replaces  GCS-009  (REV.12/88),  which  is  obsolete) 
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Disclosure  of  Lobbying  Activities 

Con^lete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


Approved  by  0MB 
0348-0046 


Type  of  Federal  Action: 

a.  contract 
_    b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity: 

_^ Prime        Subawardee 

Tier  ,  if  Known: 


Congressional  District,  if  known: 


3.     Report  Type: 

a.  initial  filing 
b.  material  change 


For  material  change  only: 

Year quarter 

Date  of  last  report 


5. 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/ Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  MI): 


1 1 .  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
510,000  and  not  more  than  $100,000  for  each  such  failure. 


FederalUse  Only 


b.  Individuals  Performing  Services  (including  address  if 
different fi-om  No.  10a) 
(last  name,  first  name,  MI): 


Signature: 


Print  Name: 


Title: 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  conpleted  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attenqjting  to  influence  an  officer  or  enployee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  en^loyee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Con:5)lete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city,  State  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitrnent.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  exanqjle.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 

Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  ^ward  or  loan  commitment  by  the  Federal  agency,  enter  the 

Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city,  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  information  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0046),  Washington,  DC  20503 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Do  not  Otter  information  beUnv  unless  instructed  to  do  so. 


0MB  No.  1890-0014      Exp.  1/31/2006 


Purpose:  This  form  is  for  applicants  that  are  nonprofit  private  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  Federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  Federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  Federal  grants  database. 

Instructions  for  Submitting  Survey 

If  submitting  hard  copy,  please  place  the  con^leted  survey  in  an  envelc^  labeled  "Applicant  Survey."  Seal  the  envelope  and  inchide 
it  with  your  appXicaAan  package. 

If  subniittin£  electronicaUv.  please  include  the  PR  Award  Number  assigned  to  your  e-i^lication  in  tfie  box  above  entitled  "Do  not 
enter  information  below  unless  instructed  to  do  so."  Place  and  seal  the  conpleted  survey  in  an  envelqie  and  mail  it  to:  Joyce  I.  Mays, 
implication  Control  Center,  U.S.  Department  of  Education,  7*  and  D  Streets,  SW,  ROB-3,  Room  3671,  Washington,  DC  20202-4725. 


1.  Does  the  applicant  have  501(c)(3)  status? 

□  Yes  □  No     ■ 


2.  How  many  full-tune  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


LJ  3  or  Fewer 
□  4-5 
G  6-14 


□  15-50 
G  51-100 
Q  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000 -$299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
G  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization?  -  ' 


Yes 


□   No 


5.  Is  the  applicant  a  non-religious 
commimity-based  organization? 

G  Yes  .  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


Yes 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


QYes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


G 


Yes 


No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  501(c)(3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
not. 


For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Annual   budget   means   the   amount  of 
money  your  organization  spends  each 


year  on  all  of  its  activities. 


4.  Self-identify. 


5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


7.    Self-explanatory. 


8.    Self-explanatory 


[FR  Doc.  03-11981  Filed  5-13-03;  8:45  am] 

BILUNG  CODE  400(H)1-C 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  0MB  control  number  for 
this  information  collection  is  1890-0014.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  conunents 
concerning  the  accuracy  of  the  time 
e$timate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Department 
of  Education,  Washington,  D.C.  20202-4651. 
If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Joyce  I.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7*  and  D 
Streets,  SW,  ROB-3,  Ropm  3671, 
Washington,  DC  20202-4725. 


Wednesday, 
May  14,  2003 
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Part  V 


The  President 


Proclamation  7675 — Peace  OfiHcers 
Memorial  Day  and  Police  Week,  2003 
Proclamation  7676 — National  Defense 
Transportation  Day  and  National 
Transportation  Week,  2003 

Proclamation  7677-^^Jational  Safe  Boating 
Week,  2003 
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The  President 
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Presidential  Documents 


Proclamation  7675  of  May  9,  2003 

Peace  Officers  Memorial  Day  and  Police  Week,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Every  day  across  the  country,  from  our  largest  cities  to  our  quietest  cross- 
roads, peace  officers  stand  watch  over  our  citizens,  selflessly  risking  their 
lives  to  protect  individuals,  families,  neighborhoods,  and  property  against 
crime.  This  week,  we  salute  these  men  and  women  for  their  courage,  commit- 
ment, and  service,  and  we  honor  those  who  have  fallen  in  the  line  of 
duty.  We  also  reaffirm  our  commitment  to  supporting  law  enforcement  by' 
bringing  our  communities  together  to  fight  crime. 

Peace  officers  fulfill  a  great  calling  in  upholding  the  rule  of  law  in  our 
society.  Law  enforcement  officers  choose  their  profession  and  take  their 
oaths  knowing  that  theirs  is  a  dangerous  job.  They  accept  these  risks,  answer- 
ing the  call  of  duty  and  demonstrating  a  willingness  to  serve  that  reflects 
the  best  of  America. 

As  they  work  to  protect  our  communities,  peace  officers  often  place  them- 
selves in  harm's  way.  Some  make  the  ultimate  sacrifice  in  defense  of  others. 
During  Police  Week,  and  particularly  on  Peace  Officers  Memorial  Day,  we 
pay  tribute  to  the  148  law  enforcement  officers  who  gave  their  lives  in 
the  line  of  duty  last  year.  Those  who  have  fallen  are  remembered  in  our 
hearts  and  in  the  memory  of  our  country.  Through  their  service  and  sacrifice, 
they  have  earned  our  Nation's  respect  and  gratitude. 

As  we  honor  these  fallen  heroes,  we  should  also  resolve  to  support  all 
law  enforcement  officers  by  becoming  active  in  the  fight  against  crime. 
Strong  communities  and  neighborhoods  help  deter  crime.  By  coming  together 
as  neighbors,  and  by  looking  out  for  each  other,  Americans  can  assist  law 
enforcement  in  preventing  crime  in  our  communities  and  also  help  secure 
our  homeland  from  the  threat  of  terrorism.  In  the  new  world  we  face  since 
September  11,  one  of  our  best  defenses  is  a  vigilant  public  working  with 
law  enforcement  to  help  protect  our  land. 

I  created  the  USA  Freedom  Corps  to  foster  a  culture  of  service,  citizenship, 
and  responsibility  in  America,  and  to  provide  opportimities  for  Americans 
to  get  involved  in  helping  their  communities.  A  key  component  of  Freedom 
Corps  is  the  Citizen  Corps,  which  helps  coordinate  volunteer  activities  that 
make  our  communities  safer,  stronger,  and  better  prepared  for  emergencies. 
Since  the  Citizens  Corps  was  launched  last  year,  more  than  500  Citizen 
Corps  Councils  have  been  established,  bringing  together  first  responders, 
local  government  officials,  and  volunteer  service  organizations. 

Volvmteers  are  also  working  with  police  departments  through  more  than 
430  Volunteers  in  Police  Service  programs  in  our  Nation.  Additionally, 
the  number  of  registered  Neighborhood  Watch  groups  continues  to  grow. 
To  build  on  these  successes,  we  should  continue  to  strengthen  partnerships 
between  citizens  and  local  law  enforcement  and  work  to  engage  more  volun- 
teers in  public  safety  and  emergency  preparedness.  By  joining  together  to 
fight  crime,  we  honor  the  memory .  and  uphold  the  legacy  of  all  those 
who  gave  their  lives  to  preserve  ovir  safety  and  security. 

By  a  joint  resolution  approved  October  1,  1962,  as  amended,  (76  Stat.  676), 
the  Congress  has  authorized  and  requested  the  President  to  designate  May 
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15  of  each  year  as  "Peace  Officers  Memorial  Day"  and  the  week  in  which 
it  falls  as  "Police  Week,"  and,  by  Public  Law  103-322,  as  amended,  (36 
U.S.C.  136),  has  directed  that  the  flag  be  flown  at  half-staff  on  Peace  Officers 
Memorial  Day. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  15,  2003,  as  Peace  Officers  Memorial 
Day  and  May  11  through  May  17,- 2003,  as  Police  Week.  I  call  on  all 
Americans  to  observe  these  events  with  appropriate  ceremonies  and  activities. 
I  also  call  on  Governors  of  the  -United  States  and  the  Commonwealth  of 
Puerto  Rico,  as  well  as  appropriate  officials  of  all  units  of  government, 
to  direct  that  the  flag  be  flown  at  half-staff  on  Peace  Officers  Memorial 
Day.  I  further  encourage  all  Americans  to  display  the  flag  at  half-staff  from 
their  homes  and  businesses  on  that  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(/^ 
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Proclamation  7676  of  May  9,  2003 

National  Defense  Transportation  Day  and  National  Transpor- 
tation Week,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  transportation  system  takes  us  where  we  need  to  go,  keeps  our 
economy  moving,  and  strengthens  our  Nation's  security.  On  National  Defense 
Transportation  Day  and  during  National  Transportation  Week,  we  celebrate 
how  modem  transportation  has  transformed  the  world  and  recognize  the 
men  and  women  who  have  contributed  to  its  progress.  We  also  renew 
our  commitment  to  increasing  transportation  safety  and  to  keeping  our  trans- 
portation system  on  the  leading  edge  of  technology. 

Our  21st  century  transportation  system  safely  and  securely  transports  our 
citizens  and  delivers  a  wide  range  of  goods  throughout  the  coimtry  and 
the  world.  In  times  of  war,  our  transportation  system  also  moves  troops 
and  carries  defense  cargo  efficiently.  Preserving  and  enhancing  our  transpor- 
tation resources  makes  that  infrastructure  safer,  facilitates  growth  in  business 
and  industry,  creates  jobs,  secures  our  Nation,  and  improves  the  quality 
of  life  of  our  citizens. 

To  sustain  these  advantages,  we  must  continue  to  invest  in  our  Nation's 
transportation  systems.  From  enhancing  existing  highways,  waterways,  rail- 
way lines,  pipelines,  and  airports,  to  developing  fuel-efficient  and  reduced- 
emissions  vehicles,  we  must  work  towards  improving  safety,  protecting  the 
environment,  and  furthering  our  national  defense.  As  part  of  these  efforts, 
my  Administration  has  annoimced  a  hydrogen  fuel  initiative  to  reverse 
America's  growing  dependence  on  foreign  oil  by  developing  the  technology 
to  produce  conunercially  viable,  hydrogen  fuel  cells,  which  will  help  power 
cars  and  trucks  with  no  emissions  of  air  pollution  or  greenhouse  gases. 
This  new  national  commitment  could  make  it  possible  for  the  first  car 
driven  by  a  child  bom  today  to  be  powered  by  hydrogen,  and  be  pollution- 
free. 

Through  the  newly  created  Department  of  Homeland  Security,  my  Adminis- 
tration is  working  towards  strengthening  protections  throughout  our  national 
transportation  system.  Designed  to  increase  protections  for  America's  citizens 
while  maintaining  the  free  flow  of  goods  and  people  across  our  borders, 
our  comprehensive  national  plan  includes  selective  maritime  restrictions, 
increased  airport  security,  and  improved  raifroad  infrastmctiu^  security. 
We  are  also  enforcing  temporary  flight  restrictions  and  flying  Combat  Air 
Patrols  over  critical  sites,  increasing  siuveillance  of  hazardous  material  ship- 
ments within  our  country,  and  taking  measures  to  keep  hazardous  materials 
away  from  places  where  large  numbers  of  people  gather.  We  are  determined 
to  defend  the  American  homeland,  and  we  will  do  all  in  our  power  to 
make  sure  our  skies,  rails,  pipelines,  waterways,  and  roads  are  safe  from 
terror. 

To  recognize  the  men  and  women  who  work  in  the  transportation  industry 
and  who  contribute  to  our  Nation's  well-being,  and  defense,  the  Congress, 
by  joint  resolution  approved  May  16,  1957,  as  amended  (36  U.S.C.  120), 
has  designated  the  thkd  Friday  in  May  of  each  year  as  "National  Defense 
Transportation  Day,"  and,  by  joint  resolution  approved  May  14,  1962,  as 
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amended  (36  U.S.C.  133),  declared  that  the  week  during  which  that  Friday 
falls  be  designated  as  "National  Transportation  Week." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Friday,  May  16,  2003,  as  National  Defense 
Transportation  Day  and  May  11  through  May  17,  2003,  as  National  Transpor- 
tation Week.  I  encourage  all  Americans  to  leam  more  about  how  our  modern 
transportation  system  enhances  our  economy  and  contributes  to  our  freedom. 

IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  this  ninth  day  of 
May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


i^ 


[FR  Doc.  03-12197 
Filed  5-13-03:  8:45  am] 
Billing  code  3195-01-P 
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Proclamation  7677  of  May  9,  2003  ' 

National  Safe  Boating  Week,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  summer  approaches,  Americans  are  looking  forward  to  enjoying  our 
Nation's  rivers,  lakes,  and  oceans.  National  statistics  show  that  recreational 
boating  is  safer  today  than  ever  before,  with  the  number  of  boating  fatalities 
declining  even  as  the  number  of  boats  increases.  However,  lives  continue 
to  be  lost  needlessly,  and  we  must  remain  committed  to  boating  safety. 
During  National  Safe  Boating  Week,  we  are  reminded  that  practicing  simple 
steps  can  make  recreational  boating  safer  and  more  enjoyable. 

This  year's  theme,  "Boat  Smart.  Boat  Safe.  Wear  It!"  highlights  the  importance 
and  ease  of  wearing  life  jackets.  Drowning  remains  the  number  one  cause 
of  recreational  boating  fatalities.  According  to  the  United  States  Coast  Guard, 
nearly  80  percent  of  those  who  died  in  boating  accidents  in  2001  were 
not  wearing  life  jackets.  In  many  of  these  cases,  life  jackets  were  available 
on  board,  but  were  useless  to  the  passengers  in  the  boats  because  the 
speed  and  suddermess  of  the  accident  prevented  them  from  having  time 
to  put  on  their  life  jackets.  The  chances  of  surviving  a  serious  boating 
accident  increase  dramatically  by  wearing  a  life  jacket.  Modem  life  jackets 
are  smaller,  lighter,  and  more  flexible,  making  them  easier  and  more  com- 
fortable to  wear. 

The  National  Safe  Boating  Coimcil,  the  National  Association  of  State  Boating 
Law  Administrators,  and  the  U.S.  Coast  Guard  are  working  with  other  cam- 
paign partners  to  encourage  safe  boating  practices  through  the  2003  North 
American  Safe  Boating  Campaign.  In  addition  to  wearing  life  jackets,  the 
campaign  encourages  boaters  to  enroll  in  a  boating  safety  class,  to  ensure 
that  boats  are  properly  maintained  and  checked  for  safety,  to  follow  regula- 
tions and  guidelines  relating  to  homeland  security  issues,  and  not  to  consume 
alcohol  when  operating  a  boat.  More  information  about  staying  safe  on 
the  water  is  available  by  visiting  the  U.S.  Coast  Guard's  Office  of  Boating 
Safety  website  at  www.uscgboating.org.  By  improving  our  skills  and  increas- 
ing our  knowledge  of  recreational  boating  safety,  we  can  reduce  the  loss 
of  life,  the  injuries,  and  the  property  damage  that  occur  on  our  waterways. 

Safe  boating  also  contributes  to  homeland  security  and  frees  the  time  of 
public  safety  officers  to  focus  on  enforcement  issues.  The  same  Coast  Guard 
members,  marine  patrol,  police,  and  fire  officers  who  respond  to  recreational 
boating  accidents  are  also  responsible  for  protecting  the  security  of  our 
ports  and  waterways.  By  avoiding  boating  accidents,  Americans  can  help 
these  officials  devote  more  time  and  effort  to  safeguarding  our  homeland. 

In  recognition  of  the  importance  of  safe  boating  practices,  the  Congress, 
by  joint  resolution  approved  June  4,  1958  (36  U.S.C.  131),  as  amended, 
has  authorized  and  requested  the  President  to  proclaim  annually  the  7- 
day  period  prior  to  Memorial  Day  weekend  as  "National  Safe  Boating  Week." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  17  through  May  23,  2003,  as  National 
Safe  Boating  Week.  I  encourage  the  Governors  of  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and  the  officials  of  other 
areas  subject  to  the  jurisdiction  of  the  United  States,  to  join  in  observing 
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this  occasion.  I  also  urge  boaters  to  learn  about  proper  boating  practices, 
including  the  wearing  of  life  jackets,  and  to  take  advantage  of  boating  safety 
programs  throughout  the  year. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 


[FR  Doc.  03-12198 
Filed  5-13-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance. 

RULES  GOING  INTO 
EFFECT  MAY  14,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 

West;  published  5-13-03; 

comments  due  by  12-30-99; 

published  5-13-03  [FR  03- 

11891] 
DEFENSE  DEPARTMENT 
Army  Department 
Privacy  Act;  Implementation:; 

published  5-14-03; 

comments  due  by  12-30-99; 

published  5-14-03  [FR  03- 

12004] 

EDUCATION  DEPARTMENT 

l^ostsecondary  education: 
Federal  Perkins  Loan, 
Federal  Direct  Loan,  and 
Federal  Family  Education 
Loan  Programs;  waivers    . 
and  modifications; 
published  5-14-03; 
comments  due  by  12-30- 
99;  published  5-14-03  [FR 
03-11982] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines; 
nonroad  engine  definition; 
published  4-11-03; 
comments  due  by  12-30- 
99;  published  4-11-03  [FR 
03-08955] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Indoxacarb:  published  5-14- 
03;  comments  due  by  12- 
30-99;  published  5-14-03 
[FR  03-11758] 
Pyriproxyfen;  published  5- 
14-03;  comments  due  by 
7-14-03;  published  5-14- 
03  [FR  03-12022] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Numbering  resource 
optimization;  correction; 
published  5-14-03; 
comments  due  by  12-30- 
99;  published  5-14-03  [FR 
03-11963] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives:    * 


Bombardier  published  4-29- 
03;  comments  due  by  5- 
29-03;  published  4-29-03 
[FR  03-10235] 

Empresa  Braslleira  de 
Aeronautica,  S.A. 
(EMBRAER);  published  4- 
29-03;  comments  due  by 
5-29-03;  published  4-29- 
03  [FR  03-10236] 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hass  avocado  promotion, 
research,  and  information 
order;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06510] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 
domestic: 
Fire  ant,  imported; 
methoprene,  authorized 
treatment;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06799] 
User  fees: 
Export  certificates  for 
ruminants;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06797] 

AGRICULTURE 
DEPARTMENT 
Foreign  Agricultural  Service 

Farmers;  trade  adjustment 
assistance;  comments  due 
by  5-23-03;  published  4-23- 
03  [FR  03-10050] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacfic  Coast  groundfish; 
correction;  comments 
due  by  5-22-03; 
published  5-6-03  [FR 
03-11084] 

West  Coast  salmon; 
comments  due  by  5-21- 
03;  published  5-6-03 
[FR  03-11083] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06653] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
reduction — 
Nitrogen  oxides  budget 

trading  program; 

Section  126  petitions; 

findings  of  significant 

contribution  and 

rulemaking;  withdrawal 

provision;  comments 

due  by  5-24-03; 

published  4-4-03  [FR 

03-08152] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09347] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09348] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Louisiana;  comments  due  by 

5-21-03;  published  4-21- 

03  [FR  03-09619] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09620] 
Superfund  program: 
Toxic  chemical  release 
reporting;  community  right- 
to-know — 

North  American  Industry 
Classification  System; 
comments  due  by  5-20- 
03;  published  3-21-03 
[FR  03-06582] 

GOVERNMENT  ETHICS 
OFFICE 

Government  ethics: 
Post-employment  conflict  of 
interest  restrictions; 
comments  due  by  5-19- 
03;  published  2-18-03  [FR 
03-03043] 


Correction;  comments  due 
by  5-19-03;  published 
3-31-03  [FR  03-07539] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs; 
Ophthalmic  products  for 
emergency  first  aid  use 
(OTC);  final  monograph; 
amendment;  comments 
due  by  5-20-03:  published 
2-19-03  [FR  03-03927] 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
5-19-03;  published  3-19- 
03  [FR  03-06637] 
New  Jersey;  comments  due 
by  5-19-03;  published  3- 
20-03  [FR  03-06638] 

Ports  and  waterways  safety: 
Long  Island  Sound  Marine 
Inspection  and  Captain  of 
Port  Zone,  CT:  regulated 
navigation  area  and  safety 
and  security  zones; 
comments  due  by  5-19- 
03;  published  3-20-03  [FR 
03-06642] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
t)enefits;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06760] 
Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
apparel  provisions; 
•    comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06755] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 
Merchandise,  special  classes, 
and  financial  and  accounting 
procedures: 

Patent  Survey  Program; 
discontinuation;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06756] 
INTERIOR  DEPARTMENT 
Surface  coal  mining  hearings 
arKi  appeals;  special  rules; 
comments  due  by  5-19-03; 
published  3-20-03  [FR  03- 
06555] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
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Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09656] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09655] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine 
safety  and  health: 
Seat  belts  for  off,-road  work 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09658] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine 
safety  and  health: 
Seat  belts  for  off-road  work 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09657] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  ArtMtration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings; 
reasonable  rates  and 
terms  determinations; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09783] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Space  flight: 
Astronaut  candidates; 
recruitment  and  selection; 
comments  due  by  5-23- 
03;  published  4-23-03  [FR 
03-10002] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Clarifications  and 
amerKlments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09601] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Clarificatior\s  and 
amendments;  comments 


due  by  5-21-03;  published 
.    4-21-03  [FR  03-09602] 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs,  Federal 
employees: 

Child  care  costs  for  lower 
income  employees; 
agency  use  of 
appropriated  funds; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06887] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  carriers;  compensation 
procedures;  adjustment; 
comments  due  by  5-19- 
03;  published  5-5-03  [FR 
03-11185] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06136] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier;  comments  due 
by  5-23-03;  published  4- 
23-03  [FR  03-09690] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
~  General  Electric  Co.; 

comments  due  by  5-19- 
03;  published  3-18-03  [FR 
03-06044] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Short  Brothers  and  Hartand 
Ltd.;  comments  due  by  5- 
19-03;  published  4-10-03 
[FR  03-08750] 
Ainworthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  5-23- 
03;  published  4-23-03 
[FR  03-10045] 
Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-3-03  [FR  03-08143] 
TRANSPORTATION 
DEPARTMENT. 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-17-03  [FR  03-09506] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  comments 
due  by  5-20-03;  published 
3-21-03  [FR  03-05629] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Cuban  assets  control 

regulations: 

Family  and  educational 
travel  transactions, 
remittances,  support  for 
Cuban  people  and 
humanitarian  projects; 
technical  amendments; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06808] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Structured  settlement 
factoring  transactions: 
cross-reference; 
comments  due  by  5-20- 
03;  published  2-19-03  [FR 
03-03865] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Nauru;  special  measures 
imposition  due  to 
designation  as  primary 
money  laundering 
concern;  comments  due 
by  5-19-03;  published 
4-17-03  [FR  03-09410] 
Terrorism  Risk  Insurance 
Program 
State  residual  market 

insurance  entities  and 

State  workers' 

compensation  funds; 

comments  due  by  5-19- 

03;  published  4-18-03  [FR 

03-09613] 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 
Program 
Statutory  conditions  for 

Federal  payment; 

comments  due  by  5-19- 

03;  published  4-18-03  [FR 

03-09611] 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 

Program 

Statutory  conditions  for 
Federal  payment;  cross- 
reference;  comments  due 
by  5-19-03;  published  4- 
18-03  [FR  03-09612] 


VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 

Homeless  Providers  Grant 
and  Per  Diem  Program; 
corhments  due  by  5-19- 
03;  published  3-19-03  [FR 
03-06329]     ' 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
wwfi/. nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  177(VP.L.  10&-20 

Smallpox  Emergency 
Personnel  Protection  Act  of 
2003  (Apr.  30,  2003;  117  Stat. 
638) 

S.  151/P.L.  108-21 

Prosecutorial  Remedies  and 
Other  Tools  to  end  the 
Exploitation  of  Children  Today 
Act  of  2093  (Apr.  30,  2003; 
117  Stat.  650) 

Last  List  April  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
tistsen/. gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


/^*^^   fe^s/ 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 


William  J.  Clint<Hi 

1993 

(Book  I) $61.00 

1993 

(Book  n) $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $62.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) , $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) .$78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) , $63.00 

2000-2001 

(Book  ni)  $76.00 

Published  by  the  Office  of  the  Fedcnd  Reguter, 
Natiooal  Archives  aid  Records  Adiiinistratian 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburg  PA  <»^im 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PiBuCATioNs  ♦  PBwncAts  *  aecrnoNC  pnooucTS 

Ordar  PiocaHing  Coda: 

♦7917 


Charge  your  Older,  j^^^gp^ 


n'»  Eatyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LJ  YlitS,  please  send  me copies  of  The  United  States  Government  Manual  2002/2003, 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Prfce  indudes  regubr  domestic  postage  and  handling  and  is  subject  to  change. 


Coiiq>any  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  die  Superintendent  of  Documents 
n  GPO  Deposit  Account        |    |    |    |    |    |    |    l-fl 


EH  VISA      □  MastciCaid  Account 


n 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Daytime  pbooe  including  area  code 


Thamkyoufor 
your  order! 


Authorizing  signature 


9/02 


Purchase  order  number  (optional) 
May  we 


YES    NO 


Mail  To:  Superintendent  (rf^  Docuunents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuaiy  13.  19fl7 
Vbluinv  33 — Nuinbei  2 
Page7-«a 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5420 


Charge  your  order 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  YlliiS,  please  enter one  year  subscriptions  for  the  Weekly  ComiMlation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $15 1.00  First  Class  Mail         □  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Slate,  ZIP  code 


Daytime  phone  including  area  code 


Puicbase  order  number  (optional) 

May  we  make  your  nam^addrcss  avaflaUe  to  other  maflefs? 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

r~l  GPO  Deposit  Account        |    |    |     | 


-D 


VISA 

MasterCard  Account 

IE 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburg,  PA  15250-7954 


4A)0 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

ORFICIAL  BUSINESS 
Peftiplty  for  Private  Use,  3300 


«    F=i 


5-15-03 

Vol.  68      No.  94 


r 


Thursday 
May  15,  2003 


PERIODICALS 

Postage  and  Fees  Paid 

US,  Government  Printing  Office 

(ISSN  0097-6326) 


F 


F 


r 


«  r=l 


i 


m 


w 


5-15-03 

Vol.  68        No.  94 

Pages  26201-26456 


Thursday 
May  15,  2003 


n 


Federal  Register /Vol.  68,  No.  94  /  Thursday,  May  15,  2003 


The  FEDERAL  REGISTER  is' published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Reoister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  oificial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, - 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  Form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies^ack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(ToU-Free) 


202-741-6005 
202-741-6005 


What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  dociunent 
in  the  issue. 

To  subscribe,  go  to  http://listserv.access.gpo.gov  and  select: 

Online  mailing  list  archives 

FEDREGTOC-L 

Join  or  leave  the  list 
Then  follow  the  instructions. 


0 


Printed  on  recycled  paper. 


Contents 


in 


Federal  Register 

Vol.  68,  No.  94 

Thtirsday,  May  15,  2003 


Adkninistration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Consumer  Protection  Technical  Resource  Center, 
26298 


Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Service 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Dietary  Guidelines  Advisory  Committee,  26280 

Animal  and  Plant  Health  inspection  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26281 

Army  Department 

See  Engineers  Corps 
NOTICES 
Meetings: 
Western  Hemisphere  Institute  for  Security  Cooperation 
Board  of  Visitors,  26292-26293 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Education  programs,  26298-26306 

Centers  for  Medicare  &  IMedicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

CMI  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
North  Carolina,  26287-26288 
South  Carolina,  26288 

Coast  Guard 

RULES 

Drawbridge  operations:  * 

Texas,  26208 
Ports  and  waterways  safety: 

Anchorage,  Knik  Arm,  AK;  security  zone,  26208-26210 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Chesapeake  Bay,  MD;  Cove  Point  Liquefied  Natural  Gas 
Terminal;  safety  and  security  zone,  26247-26248 


Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Army  Department 


See  Engineers  Corps 
PROPOSED  RULES 
Acquisition  regulations: 
Purchases  from  required  source;  competition 
requirements,  26265-26269 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 

Fenfliu^mine;  removal;  withdrawn,  26247 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Banerjee,  Sankar  N.,  M.D.,  26355 
Bristol-Myers  Squibb  Pharma  Co.,  26355 
Cerilliant  Corp.,  26355-26356 
Chattem  Chemicals,  Inc.,  26356 
Kooker,  Robert  A.,  M.D.,  26357 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Advanced  Placement  Incentive  Program,  26425-26429 
Arts  in  Education  Model  Development  and 
Dissemination  Program,  26431-26456 

Energy  Dejsartment 

See  National  Nuclear  Security  Administration 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 

OGE  Energy  Resources,  Inc.,  26294 
Grants  and  cooperative  agreements;  availability,  etc.: 

Controlled  Hydrogen  Fleet  and  Infrastructiue 

Demonstration  and  Validation  Project,  26294-26295 
Natural  gas  exportation  and  importation: 

H.Q.  Energy  Services  (U.S.)  Inc.  et  al.,  26295-26296 

Engineers  Corps 

NOTICES  '  * 

Environmental  statements;  availability,  etc.: 
Harrison  Cotmty,  MS;  Royal  D'Iberville  Hotel  and  Casino 
development,  26293 
Environmental  statements;  notice  of  intent: 
Hotspot  Miami  Beach,  Dade  Coimty,  FL;  Section  227 
National  Shoreline  Erosion  Control  Demonstration 
Project,  26293-26294 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  26212-26220 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Utah, 26210-26212 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Control  technology  determinations;  general  provisions; 
amendments,  26249-26265 


IV 


Federal  Register /Vol.  68,  No.  94  /  Thursday,  May  15,  2003  /  Contents 


Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Colorado,  26248-26249 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Utah,  26248 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Rolls-Royce  pic,  26201-26202 
VOR  Federal  airways  and  jet  routes,  26202-26204 
PROPOSED  RULES 
Airworthiness  directives: 

Cessna,  26239-26242,  26244-26247 

Domier,  26242-26244 
Airworthiness  standards: 

Special  conditions — 
Cessna  Model  680  Sovereign  airplane,  26237-26239 
NOTICES 

Environmental  statements;  availability,  etc.: 
Potomac  Consolidated  Terminal  Radar  Approach  Control 
(TRACON)  airspace  redesign,  26373 
Exemption  petitions;  sunmiary  and  disposition,  26373- 
26374 

Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Noncommercial  educational  broadcast  station  applicants; 
comparative  standards  reexamination;  motion  for 
stay  of  low  power  television  auction,  26220-26230 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26297 

Federal  Election  Commission 

PROPOSED  RULES 

Bipartisan  Campaign  Reform  Act;  implementation: 
Presidential  candidates  and  nominating  conventions; 
public  financing,  26237 

Federal  Motor  Carrier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Controlled  substances  and  alcohol  testing  regulations; 
exemption  applications — 
Aero  Mayflower  Transit  et  al.,  26374-26375 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  26297 

Formations,  acquisitions,  and  mergers;  correction,  26297- 
26298 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Carprofen,  26205 

Fenbendazole  suspension,  26204-26205 

Penicillin  G  potassium  in  drinking  water,  26204 

Xylazine  injection,  26205-26206 
NOTKES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26306-26308 


Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Surgical  masks;  premarket  notification  submissions, 
26308-26309 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chugach  National  Forest,  AK,  26281-26283 
Idaho  Panhandle  National  Forest,  ID,  26283-26284 
Meetings: 
Black  Hills  National  Forest  Advisory  Board,  26284-26285 
Resource  Advisory  Committees — 
North  Central  Idaho,  26285  | 

Ravalli  County,  26285 
Tuolumne  County,  26285 

Health  and  Human  Services  Department 

See  Aging  Administration 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Public  Health  Service 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Dietary  Guidelines  Advisory  Committee,  26280 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  26309-26310 
Grants  and  cooperative  agreements;  availability,  etc.: 
Bioterrorism  Training  and  Curriculum  Development 
Program;  correction,  26310 

Homeland  Security  Department 

See  Coast  Guard 

See  Transportation  Security  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26327-26329 

Indian  Affairs  Bureau 

NOTICES 

Net  Common  Fund;  partial  settlement;  payment  and 
distribution: 
Ramah  Navajo  Chapter  et  al.,  NM,  26329-26352 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  Ust,  26310-26313 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26379-26381 
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international  Trade  Administration 

NOTICES 

Antidumping: 

Stainless  steel  wire  rods  from —      , 
hidia,  26288-26291 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  26288 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Corbett,  Charles  E.,  Jr.,  26352 
i  Ed  Krewatch  Partnership  et  al.,  26352-26354 
}  Wisconsin  Electric  Power  Co.,  26354 

L^nd  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 
Montana,  26352 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  26357-26359 

National  Commission  on  Terrorist  Attacks  Upon  the 
United  States 

NOTICES 
Hearings,  26359 

National  Council  on  Disability 

NOTICES 

Meetings: 
Cultural  Diversity  Advisory  Committee,  26359 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Brake  hoses,  26383-26424 

Transmission  shift  lever  sequence,  starter  interlock,  and 
transmission  braking  effect,  26269-26279 
NOTICES 

Agency  information  collection  activities;  proposals, 
,     submissions,  and  approvals,  26375-26376  ' 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

26313-26314 
Meetings: 
[National  Cancer  Institute,  26314-26316 
INational  Center  for  Complementary  and  Alternative 

Medicine,  26318 
jNational  Center  for  Research  Resources,  26316-26319 
INational  Heart.  Limg,  and  Blood  Institute,  26319-26320 
INational  Institute  of  Allergy  and  Infectious  Diseases, 
i         26320-26322,  26324 
INational  Institute  of  Biomedical  Imaging  and 

Bioengineering,  26324 
[National  Institute  of  Dental  and  Craniofacial  Research, 

26324-26325 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  26322-26323 
National  Institute  of  Nursing  Research,  26324 
National  Institute  on  Aging,  26323 
Slational  Institute  on  Deafiiess  and  Other  Conununication 

Disorders.  26320-26321 
ilational  Library  of  Medicine,  26325 


Warren  Grant  Magnuson  Clinical  Center  Board  of 
Governors,  26325 

National  Nuclear  Security  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Los  Alamos  National  Laboratory,  NM;  Chemical  and 
Metallurgy  Research  Building  Replacement  Project, 
26296-26297 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pacific  halibut;  subsistence  fishing;  correction,  26230 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources  and  Gulf  of  Mexico  reef  fish, 
26230-26236 
NOTICES 
Meetings: 
Regional  fisheries  management,  26291-26292 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Indiana,  26285-26286 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 
Yucca  Mountain,  NV;  potential  high-level  waste 
repository — 
Activities  overview,  26360-26361 
Applications,  hearings,  determinations,  etc.: 
Envirocare  of  Utah,  Inc.,  26359-26360 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paying  benefits, 
26206-26208 
NOTICES 

Multiemployer  plans: 
Interest  rates  and  assumptions,  26361 

Public  Health  Service 

NOTICES 

National  Toxicology  Program: 
Center  for  Evaluation  of  Risks  to  Human  Reproduction — 
Ethylene  glycol  and  propylene  glycol;  developmental 
and  reproductive  toxicity;  expert  panel  reports, 
26325-26326 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26286-26287 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  26361 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  26361-26363 
Chicago  Board  Options  Exchange,  Inc.,  26363-26364 
Chicago  Mercantile  Exchange,  26364-26366  ^ 
International  Securities  Exchange,  Inc.,  26366-26369 


VI 
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OneChicago,  LLC,  26369-26371 
State  Department 

NOTICES 

Passport  travel  restrictions,  U.S.: 
Iraq,  26371 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  26376- 

26377 
Riverview  Trenton  Railroad  Co.,  26377-26378 
Union  Pacific  Railroad  Co.,  26378 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Scott  and  Campbell  Counties,  TN;  Koppers  Coal  Reserve 
management  plan,  26371-26373 

transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
USA  Jet  AirUnes,  hic,  26373 

Transportation  Security  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26326-26327 


Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  26378-26379 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Solicited  grants- 
Senior  Fellowship  competition,  26381 


Separate  Parts  In  This  issue 

Part  11 

Transportation  Department,  National  Highway  Traffic 
Safety  Administration,  26383-26424 

Part  III 

Education  Department,  26425-26429 

Part  IV 

Education  Department,  26431-26456 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nvunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatotv  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2003-NE-15-AD;  Amendment 
3»-13146;  AD  2003-10-02] 

RM  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Rolls- 
Royce  pic  (RR)  RB211-524C2-19  and 
RB211-524C2-B-19  series  trirbofan 
engines.  This  AD  requires  replacing  the 
existing  low  pressure  (LP)  compressor 
location  bearing  assembly,  intermediate 
pressure  (IP)  compressor  location 
bearing,  IP  compressor  bearing  support 
housing,  IP  compressor  rear  stub  shaft, 
LP  compressor  location  bearing  support, 
oil  transfer  connector  assembly, 
hydraulic  oil  seal  housing,  and 
hydraulic  oil  seal  with  improved  design 
parts.  This  AD  is  prompted  by  statistical 
analysis  by  the  manufacturer  of  in- 
service  premature  bearing  failures.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  LP  compressor 
failure  and  uncontained  disc  failures, 
resulting  in  damage  to  the  airplane. 
DATES:  Effective  June  19,  2003. 

We  must  receive  any  conunents  on 
this  AD  by  July  14,  2003. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
R^on,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2003-NE- 
15-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 


•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov 

You  may  get  the  service  information 
referenced  in  this  AD  from  Rolls-Royce 
pic,  PO  Box  31,  Derby,  England, 
DE248BJ;  telephone:  011-44-1332- 
242424;  fax:  011-44-1332-245-418. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  And 
Propeller  Directorate,  12  New  England 
Executive  Park;  Biu-lington,  MA  01803- 
5299,  telephone  (781)  238-7178;  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The 
manufactvirer  has  performed  statistical 
analysis  of  in-service  bearing  failures  in 
RR  RB211-524C2-19  and  RB211- 
524C2-B-19  series  tiubofan  engines. 
The  analysis  indicates  a  more  rapid 
deterioration  of  the  LP  compressor 
location  bearing  assembly  and  IP 
compressor  location  bearing  than  the 
latest  bearing  standard  used  on  other 
model  RB211  turbofan  engines.  This  AD 
requires  replacing  the  existing  LP 
compressor  location  bearing  assembly, 
IP  compressor  location  bearing,  IP 
compressor  bearing  support  housing,  IP 
compressor  rear  stub  shaft,  LP 
compressor  location  bearing  support,  oil 
transfer  connector  assembly,  hydraulic 
oil  seal  housing,  and  hydraulic  oil  seal 
with  improved  design  parts.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  LP  compressor  failure  and 
uncontained  disc  failures,  resulting  in 
damage  to  the  airplane. 

Relevant  Service  Information 

We  have  reviewed  the  technical 
contents  of  RR  Mandatory  Service 
Bulletin  (MSB)  No.  RB.211-72-D021, 
Revision  2,  dated  March  5,  2001,  that 
introduces  an  improved  design  LP 
compressor  location  bearing  assembly. 
We  have  also  reviewed  Service  Bulletin 
(SB)  No.  RB.21 1-72-9446,  dated 
October  15,  1993.  that  introduces  an 
improved  design  IP  compressor  location 
bearing,  IP  compressor  bearing  support 
housing,  IP  compressor  rear  stub  shaft, 
LP  compressor  location  bearing  support, 
oil  transfer  connector  assembly, 
hydraulic  oil  seal  housing,  and 
hydraulic  oil  seal.  MSB  No.  RB.21 1-72- 


D021,  Revision  2,  dated  March  5,  2001, 
requires  that  the  improved  design  parts 
listed  in  SB  RB.21 1-72-9446,  dated 
October  15,  1993,  be  installed  before  or 
concurrently  with  the  installation  of  the 
improved  design  LP  compressor 
location  bearing  assembly  listed  in  SB 
RB.211-72-D021.  The  Civil  Aviation 
Authority  (CAA),  which  is  the  * 
airworthiness  authority  for  the  U.K., 
classified  MSB  No.  RB.211-72-D021  as 
mandatory  and  issued  AD  001-12-2000, 
dated  December  5,  2000,  in  order  to 
assure  the  airworthiness  of  these  RR 
RB211-524C2-19  and  RB211-524C2-B- 
19  series  turbofan  engines  in  the  U.K. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  luisafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  RR  RB211-524C2-19 
and  RB211-524C2-B-19  series  turbofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  LP 
compressor  failure  and  imcontained 
disc  failiues,  resulting  in  damage  to  the 
airplane.  This  AD  requires  replacing  the 
LP  compressor  location  bearing 
assembly,  IP  compressor  location 
bearing,  IP  compressor  bearing  support 
housing,  IP  compressor  rear  stub  shaft, 
LP  compressor  location  bearing  support, 
oil  transfer  connector  assembly, 
hydraulic  oil  seal  housing,  and 
hydraulic  oil  seal  with  improved  design 
parts. 

Bilateral  Airworthiness  Agreement 

These  engine  models  are 
manufacttu^d  in  the  U.K.  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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FAA's  Determination  of  the  Effective 
Date 

Since  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportimity  for  prior  public 
comment  are  unnecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  our  AD 
system.  This  regxdation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  Scifety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
argiunents  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-15-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
nmnber  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  non written  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  siunmarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  are  revjewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  imder 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above.  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-15- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-10-42    Rolls-Royce  pic:  Amendment 
39-13146.  Docket  No.  2003-NE-15-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  June  19,  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  is  applicable  to  Rolls-Royce  pic 
(RR)  RB211-524C2-19  and  RB211-524C2-B- 
19  series  turbofan  engines.  These  engines  are 
installed  on,  but  not  limited  to  Boeing  747 
airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  statistical 
analysis  by  the  manufacturer  of  in-service 
premature  bearing  failures.  The  actions 
specified  in  this  AD  are  intended  to  prevent 
LP  compressor  failure  and  uncontained  disc 
failures,  resulting  in  damage  to  the  airplane. 


Compliance 

(e)  Compliance  with  this  AD  is  required  at 
next  parts  exposure,  but  not  later  than 
October  10,  2005,  unless  already  done. 

Replacement  of  LP  Location  Bearing 
Assembly 

(f)  Replace  LP  compressor  location  bearing 
assembly  P/N  UL22848  or  UL29054  with  an 
improved  design  LP  compressor  location 
bearing  assembly.  Information  on  the 
replacement  of  the  LP  compressor  bearing 
assembly  can  be  found  in  RR  Mandatory 
Service  Bulletin  No.  RB.211-72-D021, 
Revision  2,  dated  March  5,  2001. 

Concurrent  Parts  Replacement 

(g)  Either  concurrently  with,  or  before 
replacing  the  LP  compressor  location  bearing 
assembly  as  specified  in  paragraph  (f)  of  this 
AD,  unless  already  done,  replace  IP 
compressor  location  bearing,  IP  compressor 
bearing  support  housing,  IP  compressor  rear 
stub  shaft,  LP  compressor  location  bearing 
support,  oil  transfer  connector  assembly, 
hydraulic  oil  seal  housing,  and  hydraulic  oil 
seal,  with  improved  design  parts.  Information 
on  the  replacement  of  these  improved  design 
parts  can  be  found  in  RR  Service  Bulletin  No. 
RB. 211-72-9446,  dated  October  15,  1993. 

Alternative  Methods  of  Compliance 

(h)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
39.19,  and  must  be  approved  by  the  Manager. 
Engine  Certification  Office.  FAA. 

Related  Information 

(i)  CAA  airworthiness  directive  001-12- 
2000,  dated  December  5,  2000,  also  addresses 
the  subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
May  7,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-11974  Filed  5-14-03;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2002-13362;  Airspace 
Docket  No.  02-ASO-7] 

RIN2120-AA66 

Revision  of  VOR  Federal  Airways  and 
Jet  Routes  in  the  Vicinity  of  Savannah, 
GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  four  jet 
routes  and  seven  Very  High  Frequency 
Omnidirectional  Range  (VOR)  Federal 
airways  in  the  vicinity  of  Savannah,  GA. 
The  FAA  is  taking  this  action  because 
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the  Savannah  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  has  been 
relocated  to  the  Savannah  International 
Airport  as  a  result  of  environmental 
restrictions  at  the  previous  site. 
EFFECTIVE  DATE:  0901  UTC.  July  10, 
2003. 

-FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  23,  2003,  the  FAA 
proposed  to  revise  four  jet  routes  and 
seven  VOR  Federal  airways  in  the 
vicinity  of  Savannah,  GA,  due  to  the 
planned  relocation  of  the  Savannah 
VORTAC  (68  FR  3196). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments.  No  comments  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  the  correction  of 
obsolete  radial  information  contained  in 
the  description  for  V-441  between  St. 
Petersburg,  FI,,  and  Gators,  FL,  this  rule 
is  the  same  as  that  proposed  in  the 
notice. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
revising  the  legal  descriptions  of  Jet 
Routes  J-51,  J-55,  J-79.  and  J-103;  and 
VOR  Federal  Airways  V-3,  V-37,  V- 
154,  V-185.  V-437,  V-441,  and  V-578. 
in  the  vicinity  of  Savannah.  GA.  This 
action  is  being  taken  as  a  result  of  the 
relocation  of  the  Savaimah.  GA, 
VORTAC  to  a  site  at  the  Savannah 
International  Airport  due  to 
environmental  restrictions  at  the 
previous  site.  This  action  aligns  the 
affected  segments  of  the  above  jet  routes 
and  VOR  Federal  airways  with  the  new 
geographical  position  of  the  Savannah 
VORTAC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Pohcies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regiilatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 


matter  that  will  only  affect  air  trafBc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  and  Domestic  VOR  Federal 
airways  are  published  in  paragraphs 
2004  and  6010(a),  respectively,  of  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  VOR  Federal 
airways  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 


The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  FAA  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30.  2002.  and 
effective  September  16.  2002.  is 
amended  as  follows: 

Paragraph  2004— Jet  Routes 


1-51     (Revised] 

From  Craig,  FL;  INT  Craig  004°  and 
Savannah,  GA,  193°  radials;  Savannah; 
Columbia,  SC;  INT  Columbia  042°  and  Flat 
Rock,  VA,  212°  radials;  Flat  Rock; 
Nottingham,  MDi  Dupont,  DE;  to  Yardley.  NJ. 
***** 

J-55    [Revised] 

From  Dolphin,  FL;  INT  Dolphin  331°  and 
Gators,  FL,  160°  radials;  INT  Gators  160°  and 
Craig,  FL,  192°  radials;  Craig;  INT  Craig  004° 
and  Savannah,  GA,  193°  radials;  Savannah; 
Charleston,  SC;  Florence,  SC;  INT  Florence 
003°  and  Raleigh-Durham.  NC,  224°  radials; 
Raleigh-Durham;  INT  Raleigh-Durham  035° 
and  Hopewell,  VA.  234°  radials;  Hopewell; 
INT  Hopewell  030°  and  Nottingham.  MD, 
174°  radials.  From  Sea  Isle,  NJ;  INT  Sea  Isle 
050°  and  Hampton,  NY,  223°  radials; 
Hampton;  Providence,  RI;  Boston,  MA; 
Kennebunk,  ME;  Prasque  Isle,  ME;  to  Mont 


Joli,  PQ,  Canada,  excluding  the  portion 
within  Canada. 


1-79    [Revised] 

From  Key  West,  FL;  INT  Key  West  038° 
and  Dolphin,  FL,  244°  radials;  Dolphin;  Palm 
Beach.  FL;  Vera  Beach,  FL;  Ormond  Beach, 
FL;  INT  Savannah,  GA,  178°  and  Charleston. 
SC.  212°  radials;  Charleston;  Tar  River,  NC; 
Franklin,  VA;  Salisbury,  MD;  INT  Salisbury 
018°  and  Kennedy,  NY,  218°  radials; 
Kennedy;  INT  Kennedy  080°  and  Nantucket, 
MA,  254°  radials;  INT  Nantucket  254°  and 
Marconi.  MA,  205°  radials;  Marconi;  INT 
Marconi  006°  and  Bangor,  ME,  206°  radials; 
Bangor. 


J-103    [Revised] 

From  Ormond  Beach,  FL;  to  Savannah,  GA. 
***** 

Paragraph  6010(a)— Domestic  VOR  Federal 

Airways 

***** 

V-3     [Revised] 

From  Key  West,  FL;  INT  Key  West  083° 
and  Dolphin,  FL,  191°  radials:  Dolphin;  Ft. 
Lauderdale,  FL;  Palm  Beach,  FL;  Vero  Beach, 
FL;  Melbourne,  FL;  Ormond  Beach,  FL; 
Brunswick.  GA;  INT  Brunswick  014°  and 
Savannah,  GA,  177°  radials;  Savannah;  INT 
Savannah  028°  and  Vance,  SC,  203°  radials; 
Vance;  Florence,  SC;  Sandhills,  SC;  Raleigh- 
Diwham,  NC;  INT  Raleigh-Durham  016°  and 
Flat  Rock.  VA,  214°  radials;  Flat  Rock; 
Gordonsville,  VA;  INT  Gordonsville  331°  and 
Martinsburg.  WV,  216°  radials;  Martinsburg; 
Westminster,  MD;  INT  Westminster  048°  and 
Modena,  PA,  258°  radials;  Modena;  Solberg, 
NJ;  INT  Solberg  044°  and  Carmel,  NY,  243° 
radials;  Carmel;  Hartford,  CT;  INT  Hartford 
084°  and  Boston,  MA.  224°  radials;  Boston; 
INT  Boston  014°  and  Pease,  NH,  185°  radials; 
Pease;  INT  Pease  004°  and  Augusta,  ME,  233° 
radials;  Augusta;  Bangor,  ME;  INT  Bangor 
039°  and  Houlton,  ME,  203°  radials;  Houlton; 
Presque  Isle,  ME;  to  PQ,  Canada.  The 
airspace  within  R-2916,  R-2934,  R-2935. 
and  within  Canada  is  excluded. 


V-37    [Revised) 

From  Craig,  FL;  Brunswick,  GA;  INT 
Brunswick  014°  and  Savannah,  GA,  177° 
radials;  Savannah;  Allendale,  SC;  Columbia, 
SC;  Charlotte,  NC;  Pulaski,  VA;  Elkins,  WV; 
Clarksburg,  WV;  INT  Clarksburg  359°  and 
Ellwood  City,  PA,  185°  radials;  EUwood  City; 
Erie,  PA;  INT  Erie  010°  and  Toronto,  ON. 
Canada  210°  radials;  to  Toronto.  The  airspace 
within  Canada  is  excluded. 


V-154    [Revised] 

From  Rome,  GA;  INT  Rome  166°  and 
Macon.  GA,  301°  radials;  Macon;  Dublin.  GA; 
INT  Dublin  105°  and  Savannah.  GA.  289° 
radials;  to  Savannah. 

***** 

V-185    (Revised] 

From  Savannah,  GA;  INT  Savannah  335° 
and  Colliers,  SC,  150°  radials;  Colliers; 


26204 


Federal  Register /Vol.  68,  No.  94  /  Thursday,  May  15,  2003 /Rules  and  Regulations 


Greenwood,  SC;  Sugarloaf  Mountain,  NC; 
Snowbird,  TN:  INT  Snowbird  301°  and 
Volunteer,  TN,  069°  radials;  to  Volunteer. 


V-437    [Revised] 

From  Dolphin.  FL;  INT  Dolphin  354°  and 
Pahokee.  FL,  157°  radials;  Pahokee; 
Melbourne,  FL;  INT  Melbourne  322°  and 
Ormond  Beach,  FL,  211°  radials;  Ormond 
Beach;  INT  Ormond  Beach  360°  and 
Savannah,  GA,  177°  radials;  Savaimah;  INT 
Savannah  053°  and  Charleston,  SC,  231° 
radials;  Charleston;  to  Florence,  SC.  The 
airspace  within  R-2935  is  excluded. 


V-441    [Revised] 

From  Melbourne,  FL;  INT  Melbourne  269° 
and  Lakeland,  FL,  081°  radials;  Lakeland;  St. 
Petersburg,  FL;  INT  St.  Petersburg  011°  and 
Ocala,  FL,  208°  radials;  Ocala;  Gators,  FL; 
INT  Gators  014°  and  Brunswick,  GA,  223° 
radials;  Brunswick;  INT  Brunswick  060°  and 
Savannah,  GA,  177°  radials;  to  Savannah. 


V-578     [Revised] 

From  Pecan,  GA;  Tift  Meyers,  GA;  Alma, 
GA;  INT  Alma  072°  and  Savannah,  GA,  196° 
radials;  to  Savannah. 
***** 

Issued  in  Washington,  IX:,  on  May  9,  2003. 
Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-12049  Filed  5-14-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Penicillin  G  Potassium  in  Drinking 
Water 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  £U3  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific.  Inc.  The  ANADA 
provides  for  the  use  of  penicillin  G  in 
the  drinking  water  of  tiu'keys  for  the 
treatment  of  erysipelas  caused  by 
Erysipelothrix  rhusiopathiae. 

DATES:  This  rule  is  effective  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104).  Food  and  Drug 
Administration,  7519  Standish  PL, 


Rockville.  MD  20855,  301-827-8549,  e- 
mail:  lluthei®cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Ter.,  St.  Joseph,  MO  64503,  filed 
ANADA  200-347  that  provides  for  use 
of  Penicillin  G  Potassiiun,  USP,  in  the 
drinking  water  of  turkeys  for  the 
treatment  of  erysipelas  caused  by 
Erysipelothrix  rhusiopathiae.  Phoenix 
Scientific's  Penicillin  G  Potassiiun, 
USP,  is  approved  as  a  generic  copy  of 
Fort  Dodge  Animal  Health's  Penicillin  G 
Potassiiun,  USP,  approved  under  NADA 
55-060.  The  ANADA  is  approved  as  of 
January  22,  2003,  and  the  regulations 
are  amended  in  21  CFR  520.1696b  to 
reflect  the  approveil.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
sununary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animeil  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§  520.1696b    [Amended] 

■  2.  Section  520.1696b  Penicillin  G 
potassium  in  drinking  water  is  amended 
in  paragraph  (b)  by  adding  "059130"  in 
numerical  sequence. 


Dated:  May  6,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-12194  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Fenbendazole  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the' 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet,  Inc.  The  supplemental  NADA 
provides  for  a  change  to  over-the- 
counter  marketing  status  for  the  oral  use 
of  fenbendazole  suspension  in  goats  for 
removal  and  control  of  stomach  worms. 
DATES:  This  rule  is  effective  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855;  301-827- 
7578;  e-mail:  jmessenh@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Intervet, 
hic,  PO  Box  318,  405  State  St., 
Millsboro,  DE  19966,  filed  a  supplement 
to  NADA  128-620  for  the  oral  use  of 
SAFE-GUARD  (fenbendazole) 
Suspension  10%  in  goats  for  removal 
and  control  of  stomach  worms.  The 
supplemental  NADA  is  approved  as  of 
February  13,  2003,  and  the  regulations 
are  amended  in  21  CFR  520.905a  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
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heither  an  environmental  assessment 
nor  an  environmental  impact  statement 
|s  required. 
This  rule  does  not  meet  the  definition 
f  "rule"  in  5  U.S.C.  804{3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
df  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 
I  Authority:  21  U.S.C.  360b. 

■  2.  Section  520.905a  is  amended  by 
revising  paragraph  (d)(4){ii)  and  in 
paragraph  (d)(4)(iii)  by  removing  the  letst 
sentence  to  read  as  follows: 

§  520.905a    Febendazole  suspension. 

***** 

(d)  *     *     * 
(4)  *     *     * 

(ii)  Indications  for  use.  For  the 
ipmoval  and  control  of  stomach  worms 
(adults)  Haemonchus  contortus  and 
'eladorsagia  circumcincta. 
*        *        »        * 

bated:  April  30,  2003. 
Steven  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(h?  Doc.  03-12121  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Pood  and  Drug  Administration 
21  CFR  Part  522 


Ihftplantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Carprofen 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer,  Inc. 
TTie  NADA  provides  for  the  veterinary 
prescription  use  of  carprofen  solution  in 
dogs,  by  subcutaneous  iiyection,  for  the 


relief  of  pain  and  inflammation 
associated  with  osteoarthritis. 

DATES:  This  rule  is  effective  May  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7540,  e- 
mail  mberson@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Pfizer, 
hic,  235  East  42d  St.,  New  York,  NY 
10017-5755.  filed  NADA  141-199  for 
RIMADYL  (carprofen)  Injection.  The 
NADA  provides  for  the  veterinary 
prescription  use  of  carprofen  solution  in 
dogs,  by  subcutaneous  injection,  for  the 
relief  of  pain  and  inflammation 
associated  with  osteoarthritis.  The 
application  is  approved  as  of  March  3, 
2003,  and  the  regulations  in  part  522  (21 
CFR  part  522)  are  amended  by  adding 
new  §522.312  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approved  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c){2)(F)(ii)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  begiiming  March 
3,  2003. 

The  agency  has  deteritiined  tinder  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Aniihal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  Is  amended  as  follows: 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.312  is  added  to  read  as 
follows: 

§522.312    Carprofen. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  50  milligrams  (mg) 
carprofen. 

(b)  Sponsor.  See  No.  000069  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use  in  dogs — (1) 
Amount.  1  mg  per  pound  (2.2  mg  per 
kilogram)  body  weight  twice  daily,  by 
subcutaneous  injection. 

(2)  Indications  for  use.  For  the  relief 
of  pain  and  inflammation  associated 
with  osteoarthritis. 

(3)  Limitations.  Fedenil  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  May  6.  2003. 
Steven  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-12041  Filed  5-14-03:  8:45  am] 

BILLJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Xylazine 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Lloyd, 
Inc.  The  supplemental  NADA  provides 
for  use  of  a  300  milligram  per  milliliter 
strength  of  xylazine  hydrochloride 
solution  in  elk  and  wild  deer  to  produce 
sedation,  accompanied  by  a  shorter 
period  of  analgesia.  A  food  safety 
cautionary  statement  regarding  the  use 
of  xylazine  in  elk  and  wild  deer 
(Cervidae)  is  also  being  codified  for 
currently  approved  products. 
DATES:  This  rule  is  effective  Mav  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
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Rockville,  MD  20855,  301-827-7543,  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Lloyd, 
Inc.,  604  West  Thomas  Ave.. 
Shenandoah,  lA  51601.  filed  a 
supplement  to  NADA  139-236  that 
provides  for  use  of  CERVIZINE  300 
(xylazine  hydrochloride)  solution  in  elk 
and  wild  deer  to  produce  sedation, 
accompanied  by  a  shorter  period  of 
analgesia.  The  supplemental  NADA  is 
approved  as  of  February  10,  2003,  and 
the  regulations  are  amended  in 
§  522.2662  (21  CFR  522.2662)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Section  522.2662  is  also  being 
amended  to  revise  a  codified  food  safety 
limitation  and  to  add  a  food  safety 
cautionary  statement  regarding  the  use 
of  xylazine  in  elk  and  wild  deer 
(Cervidae).  Both  statements  are 
currently  used  in  labeling  for  both 
pioneer  and  generic  xylazine  products. 
Section  522.2662  is  also  revised  to 
reflect  a  current  format. 

In  accordance  with  the  fi-eedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
siunmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 


Authority:  21  U.S.C.  360b. 
■  2.  Section  522.2662  and  the  section 
heading  are  revised  to  read  as  follows: 

§522.2662    Xylazine. 

(a)  Specifications.  Each  milliliter  (mL) 
of  solution  contains  xylazine 
hydrochloride  equivalent  to: 

(1)  20  milligrams  (mg)  xylazine. 

(2)  100  mg  xylazine. 

(3)  300  mg  xylazine. 

(b)  Sponsors.  See  sponsors  in 

§  510.600(c)  of  this  chapter  for  uses  as 
in  paragraph  (d)  of  this  section. 

(1)  No.  000010  for  use  of  product 
described  in  paragraph  (a)(2)  of  this 
section  as  in  paragraph  (d)(2)  of  this 
section. 

(2)  No.  000856  for  use  of  product 
described  in  paragraph  (a)(2)  of  this 
section  as  in  paragraphs  (d)(2),  (d)(3)(i), 
(d)(3)(ii)(A),  and  (d)(3)(iii)  of  this 
section. 

(3)  Nos.  000859  and  061651  for  use  of 
product  described  in  paragraph  (a)(1)  of 
this  section  as  in  paragraph  (d)(1);  and 
product  described  in  paragraph  (a)(2)  of 
this  section  as  in  paragraphs  (d)(2), 
(d)(3)(i),  (d)(3)(ii)(A),  and  (d)(3)(iii)  of 
this  section. 

(4)  No.  061690  for  use  of  product 
described  in  paragraph  (a)(1)  of  this 
section  as  in  paragraph  (d)(1)  of  this 
section;  product  described  in  paragraph 
(a)(2)  of  this  section  as  in  paragraphs 
(d)(2),  (d)(3)(i),  (d)(3)(ii)(A),  and 
(d)(3)(iii)  of  this  section;  and  product 
described  in  paragraphta)(3)  of  this 
section  as  in  paragraphs  (d)(3)(i), 
(d)(3)(ii)(B),  and  (d)(3)(iii)  of  this 
section. 

(c)  Special  considerations.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(d)  Conditions  of  use — (1)  Dogs  and 
cats — (i)  Amount.  0.5  mg/pound  (lb) 
intravenously  or"  1.0  mg/lb 
subcutaneously. 

(ii)  Indications  for  use.  To  produce 
sedation,  as  an  analgesic,  and  as  a 
preanesthetic  to  local  or  general 
anesthesia. 

(2)  Horses-(i)  Amount.  0.5  mg/lb 
intravenously  or  1.0  mg/lb 
intramuscularly. 

(ii)  Indications  for  use.  To  produce 
sedation,  as  an  analgesic,  and  as  a 
preanesthetic  to  local  or  general 
anesthesia. 

(iii)  Limitations.  Not  for  use  in  horses 
intended  for  food. 

(3)  Elk  and  deer-[i)  Amount. 
Administer  intramuscularly,  by  hand 
syringe,  or  by  syringe  dart,  in  the  heavy 
muscles  of  the  croup  or  shoulder  as 
follows: 

(A)  Elk  (Cervus  canadensis):  0.25  to 
0.5  mg/lb. 

(B)  Mule  deer  [Odocoileus  hemionus), 
sika  deer  (Cervus  nippon),  and  white- 


tailed  deer  [Odocoileus  virginianus):  1 
to  2  mg/lb. 

(C)  Fallow  deer  (Dama  dama):  2  to  4 
mg/lb. 

(ii)  Indications  for  use. 

(A)  To  produce  sedation,  as  an 
analgesic,  and  as  a  preanesthetic  to  local 
anesthesia. 

(B)  To  produce  sedation, 
accompanied  by  a  shorter  period  of 
analgesia.  May  be  used  to  calm  and 
facilitate  handling  of  fractious  animals 
for  diagnostic  procediues,  for  minor 
surgical  procedures,  for  therapeutic 
medication  for  sedation  and  relief  of 
pain  following  injury  or  singery,  and  as 
a  preanesthetic  to  local  anesthetic.  At 
the  recommended  dosages,  can  be  used 
in  conjunction  with  local  anesthetics, 
such  as  procaine  or  lidocaine. 

(iii)  Limitations.  Do  not  use  in 
domestic  food-producing  animals.  Do 
not  use  in  Cervidae  less  than  15  days 
before  or  during  the  hunting  season. 

Dated:  April  2,  2003. 

Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

[FR  Doc.  0.3-12120  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assiunptions  for  plans  with  valuation 
dates  in  Jime  2003.  Interest  assumptions 
are  also  published  on  the  PBGC's  Web  • 
site  (http://www.pbgc.gov). 

EFFECTIVE  DATE:  June  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 


iee  at  1-800-877-8339  and  ask  tp  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
s^ssiunptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

I  Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  liunp  sum  and  to  determine 
Ixmip-sum  amounts  to  be  paid  by  the 
PBGC  (foimd  in  Appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pjension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 

Tirt  4022). 
Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assumptions  for  valiung  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  June  2003,  (2) 
adds  to  Appendix  B  to  part  4022  the 
mterest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-siun  payments  in 
plans  with  valuation  dates  during  June 
2003,  and  (3)  adds  to  Appendix  C  to 
part  4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 


PBGC's  historical  methodology  for 
valuation  dates  during  June  2003. 

For  valuation  of  benefits  for  allocation 
piuposes,  the  interest  assiunptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  4.70 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  May  2003)  of  0.20  percent  for 
the  first  20  years  following  the  valuation 
date  and  are  otherwise  imchanged. 

The  interest  assiunptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions  are 
unchanged  from  those  in  effect  for  May 
2003. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  June  2003,  thw 
PBGC  finds  that  good  cause  exists  for 


making  the  assiunptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  ofSubiects 

29  CFR  Part  4022        , 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302.  1322,  VJ22b, 

1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
116,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  with  a  valuation  date 


On  or  after 


Before 


Immediate 
-     annuity  rate 
(percent) 


Deferred  annuities  (percent) 


/2 


'3 


12 


In  appendix  C  to  part  4022 ,  Rate  Set  Appendix  C  to  Part  4022— Lump  Sum 

lie,  as  set  forth  below,  is  added  to  the  Interest  Rates  For  Private-Sector 

table.  (The  introductory  text  of  the  table  Payments 

is  omitted.)  ***** 


Rate  set 


For  plans  witti  a  valuation  date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


/2 


•* 
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PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341,  1344,  1362. 

■  5.  In  appendix  B  to  part  4044.  a  new 
entry,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Benefits 


For  valuation  dates  occuring  in  the  month — 

- 

The  values  of  r  are: 

'c 

for«= 

;,              for  U 

/', 

for*= 

June  2003 

*                                                                • 

• 

.0470 

* 

1-20 

• 

.0525               >20 

N/A 

N/A 

Issued  in  Washington,  E)C,  on  this  9th  day 
of  May  2003. 
Joseph  H.  Grant. 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  03-12116  Filed  5-14-03;  8:45  am] 

BILLING  CODE  770S-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-021] 

Drawbridge  Operation  Regulations; 
Corpus  Christ! — Port  Aransas 
Channel — Tule  Lake,  Corpus  Christ!, 
TX 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Tule  Lake 
Vertical  Lift  Span  Highway  and  Railroad 
Bridge  across  the  Corpus  Christi — Port 
Aransas  Channel,  mile  14.0,  at  Corpus 
Christi,  Nueces  County,  TX.  This 
deviation  allows  the  bridge  to  remciin 
closed  to  navigation  on  May  22,  2003. 
The  deviation  is  necessary  to  conduct 
emergency  repairs  to  the  drawbridge. 
DATES:  This  deviation  is  effective  from 
7  a.m.  through  7  p.m.  on  May  22,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  Eighth  Coast  Guard  District 


maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Wade,  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  Port 
of  Corpus  Christi  Authority  has 
requested  a  temporary  deviation  in 
order  to  remove  and  replace  the  main 
drive  bearings  of  the  Tule  Lake  vertical 
lift  span  bridge  across  Corpus  Christi — 
Port  Aransas  Channel,  mile  14.0  at 
Corpus  Christi.  Nueces  County,  Texas. 
This  maintenance  is  essential  for  the 
continued  safe  operation  of  the  bridge. 
This  temporary  deviation  will  allow  the 
bridge  to  remain  in  the  closed-to- 
navigation  position  from  7  a.m.  through 
7  p.m.  on  Thursday,  May  22,  2003. 

The  vertical  lift  span  bridge  has  a 
vertical  clearance  of  9.0  feet  above  mean 
high  water,  elevation  1.0  feet  Mean  Sea 
Level  and  11.0  feet  above  mean  low 
water,  elevation  - 1.0  Mean  Sea  Level 
in  the  closed-to-navigation  position. 
Navigation  at  the  site  of  the  bridge 
consists  mainly  of  oil  tankers  and  tows 
with  barges.  There  is  no  recreational 
pleasure  craft  usage  at  the  bridge  site. 
Due  to  prior  experience,  as  well  as 
coordination  with  water  way  users,  it 
has  been  determined  that  this  one  day 
closure  will  not  have  a  significant  effect 
on  these  vessels.  The  bridge  normally 
opens  to  pass  navigation  an  average  of 
850  times  per  month.  The  bridge  opens 
on  signal  as  required  by  33  CFR  117.5. 
The  bridge  will  not  be  able  to  open  for 
emergencies  during  the  closure  period. 
Alternate  routes  are  not  available. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  May  7,  2003. 
Marcus  Redford. 

Bridge  Administrator. 

[FR  Doc.  03-12182  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  03-001] 
RIN  162&-AA00 

Security  zone;  Port  of  Anchorage,  Knik 
Arm,  AK 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  1000-yard 
security  zone  in  the  navigable  waters  off 
the  Port  of  Anchorage.  Alaska.  This 
security  zone  temporarily  closes  all 
navigable  waters  extending  out  from  the 
Port  of  Anchorage.  This  action  is 
necessary  to  protect  the  Port  of 
Anchorage,  vessels  moored  at  the  Port, 
and  its  personnel  against  sabotage  or 
subversive  acts. 

DATES:  This  temporary  final  rule  is 
effective  from  1:01  p.m.  March  19,  2003. 
to  12:01  p.m.  June  19,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP 
Western  Alaska  03-001)  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office 
Anchorage,  AK  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Chris  Woodley, 
USCG  Marine  Safety  Office  Anchorage, 
at  (907)  271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  that 
under  5  U.S.C.  553(d)(3),  good  cause 
exists  for  making  this  rule  effective  less 
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than  30  days  after  publication  in  the 
Federal  Register.  The  Port  of 
Anchorage,  Alaska  recently  experienced 
a  t^Torist  threat  of  damage  to  the  port 
and  its  personnel.  We  are  immediately 
establishing  this  temporary  security 
zone  to  protect  the  Port,  the  vessels 
within  the  Port,  and  its  personnel  from 
sabotage  or  subversive  acts. 

Background  and  Purpose 

In  light  of  a  recent  terrorist  threat  to 
the  Port  of  Anchorage,  the  Coast  Guard 
is  establishing  a  security  zone  on  the 
navigable  waters  off  the  Port  of 
Anchorage  to  safeguard  the  Port,  the 
vessels  within  the  Port,  and  its 
personnel  from  sabotage  or  subversive 
acts  and  incidents  of  a  similar  nature. 
This  security  zone  prohibits  movement 
within  or  entry  into  the  specified  area. 

TTiis  rule  establishes  a  temporary 
1000-yard  security  zone  in  the  navigable 
waters  of  Knik  Arm  off  the  Port  of 
Anchorage,  Alaska.  This  security  zone  is 
designed  to  permit  the  safe  loading  and 
unloading  of  vessels  moored  at  the  Port 
and  to  protect  its  personnel  from 
possible  sabotage,  subversive  acts  or 
incidents  of  a  similar  nature. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing  a 
temporary  1000-yard  security  zone  in 
the  navigable  waters  of  Knik  Arm  off  fee 
Port  of  Anchorage.  Specifically,  the 
zone  includes  the  waters  of  Knik  Arm 
that  are  within  an  area  bounded  by  a 
line  drawn  from  a  point  located  at 
61'=15.14'  North.  149°52.78'  West,  then 
west  to  a  point  located  at  61°15.14' 
North,  149°53.84'  West,  then  south  to  a 
point  located  at  61°14.17'  North, 
149°54.43'  West,  then  east  to  a  point 
located  at  61°13.94'  North,  149°53.55' 
West.  All  cargo  vessels  scheduled  to 
moor  at  the  Port  of  Anchorage  and  that 
have  submitted  the  required  Advance 
Notice  of  Arrival  will  be  allowed  to 
transit  the  zone.  All  tow  vessels 
contracted,  specifically  Cook  Inlet  Tug 
and  Barge,  to  assist  the  vessels  into  the 
Port  of  Anchorage,  may  transit  the 
.  security  zone  when  actually  assisting  a 
vessel.  The  limited  size  of  the  zone  is 
designed  to  minimize  the  impact  on 
other  vessels  transiting  to  facilities  near 
the  Port  of  Anchorage. 

Regulatory  Evaluation 

]rhis  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886.  Regulatory 
Planning  and  Revievr.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 


regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS).  This  finding  is  based  on  the 
limited  size  of  the  security  zone  which 
will  have  minimal,  if  any.  impact  on 
vessels  transiting  the  waters  of  Knik 
Arm  and  to  facilities  near  the  Port  of 
Anchorage. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numbpr  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  in  the 
vicinity  of  the  Port  of  Anchorage. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Marine  traffic 
will  still  be  able  to  transit  through  Knik 
Arm  during  the  zone's  activation. 
Additionally,  vessels  with  cargo  to  load 
or  unload  at  the  Port  of  Anchorage  will 
not  be  precluded  from  mooring  at  or 
getting  imderway  from  the  Port.  Tow 
vessels  contracted  to  assist  vessels  will 
not  be  precluded  from  transiting  the 
zone  to  assist  vessels. 

Collectiou  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
in^ose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  luider  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requfres 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar.  the  Act  addresses  actions 


that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the  • 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  luider  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  nde  under 
Commandant  Instruction  M16475.1D, 
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which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34){g)  of  the 
Instruction,  from  further  environmental 
dociunentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
will  be  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  Record  keeping 
requirements.  Security  measines. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T17-017  to  read  as 
follows: 

§  165.T17-017    Security  Zone:  Port  of 
Anchorage,  Knik  Arm,  Alaska. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  navigable  waters 
within  1000-yards  of  the  Port  of 
Anchorage.  Specifically,  the  zone 
includes  the  waters  of  Knik  Arm  that  are 
within  an  area  bounded  by  a  line  drawn 
from  a  point  located  at  61°15.14'  North, 
149°52.78'  West,  then  west  to  a  point 
located  at  61°15.14'  North,  149°53.84' 
West,  then  south  to  a  point  located  at 
61°14.17'North,  149°54.43' West,  then 
east  to  a  point  located  at  61°13.94' 
North,  149°53.55' West. 

(b)  Effective  period.  This  section  is 
effective  from  1:01  p.m.  March  19.  2003 
to  12:01  p.m.  June  19.  2003. 

(c)  Regulations.  (1)  For  the  piupose  of 
this  section,  the  general  regulations 
contained  in  33  CFR  165.33  apply  to  all 
but  the  following  vessels  in  the  areas 
described  in  paragraph  (a): 

(i)  Vessels  scheduled  to  moor  and 
offload  or  load  cargo  at  the  Port  of 
Anchorage  that  have  provided  the  Coast 
Guard  with  an  Advance  Notice  of 
Arrival. 

(ii)  Tow  vessels  contracted, 
specifically  Cook  Inlet  Tug  and  Barge,  to 


assist  vessels  to  the  dock  at  the  Port  of 
Anchorage. 

[2]  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  representative  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  are  comprised  of 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  March  19.  2003. 
Ronald  J.  Morris. 

Captain,  Coast  Guard.  Captain  of  the  Port. 

Western  Alaska. 

[FR  Doc.  03-12048  Filed  5-14-03;  8:45  ami 

BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  UT-001 -0052a;  FRL-7483-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Continuous  Emission  Monitoring 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  approving  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
Governor  of  Utah  on  September  7,  1999 
and  February  11,  2003.  The  September 
7,  1999  submittal  revises  Utah's  Air 
Conservation  Regulations  (UACR)  by 
repealing  and  re-enacting  the 
Continuous  Emission  Monitoring 
Program  (CEM)  rule  in  order  to  clarify 
the  requirements  of  the  rule.  The 
February  11.  2003  submittal  makes 
additional  revisions  to  the  CEM  rule  to 
make  it  in  agreement  with  Federal 
regulations  and  the  Clean  Air  Act 
(CAA).  The  intended  effect  of  this  action 
is  to  make  the  CEM  rule  federally 
enforceable.  This  action  is  being  taken 
under  section  110  of  the  CAA. 
DATES:  This  rule  is  effective  on  July  14. 
2003  without  further  notice,  unless  EPA 
receives  adverse  comment  by  June  16, 
2003.  If  adverse  comment  is  received. 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director,  Air 
and  Radiation  Program.  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8.  999  18th  Street,  Suite 


300.  Denver.  Colorado.  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
dining  normal  business  horns  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202  and  copies  of  the  Incorporation 
by  Reference  material  are  available  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Room  B-108  (Mail 
Code  6102T),  1301  Constitution  Ave., 
NW.,  Washington,  DC  20460.  Copies  of 
the  State  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Utah  Department  of 
Environmental  Quality,  Division  of  Air 
Quahty,  150  North  1950  West,  Salt  Lake 
City,  Utah  84114. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski,  EPA,  Region  8,  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
the  term  "we"  or  "our"  is  used  means 
EPA. 

L  Summary  of  SIP  Revisions 

A.  September  7,  1999  Submittal 

On  September  7,  1999  and  February 
11.  2003.  the  Governor  of  Utah 
submitted  revisions  to  the  SIP.  The 
September  7, 1999  submittal  revises 
Utah's  Air  Conservation  Regulations 
(UACR)  by  repealing  and  re-enacting  the 
Continuous  Emission  Monitoring 
Program  (CEM)  rule,  R307-170,  in  order 
to  clarify  the  requirements  of  the  rule. 
R307-170  applies  to  sources  in  Utah 
that  use  continuous  monitoring  systems 
to  report  their  emissions.  The  changes  to 
the  CEM  rule  clarify  points  which  were 
vague  in  the  old  rule,  identify  reporting 
parameters,  f educe  quarterly  reporting 
for  some  CEM  sources,  and  require 
electronic  data  reporting.  The  rule  is 
also  changed  to  reflect  that  when 
sources  are  planning  on  conducting  a 
relative  accuracy  test  audit,  they  must 
give  notice  to  the  executive  secretary 
forty-five  days  instead  of  thirty  days 
before  performing  a  relative  accuracy 
test  audit  and  also  submit  the  pretest 
protocol.  In  addition,  the  new  rule 
separates  monitor  imavailability  into 
categories  which  are  exempt  and  non- 
exempt  for  reporting  purposes  and  does 
not  require  reporting  emissions  diuing 
shutdowns. 

B.  February  11,  2003  Submittal   ■ 

On  April  2,  2002,EPA  Region  8  sent 
a  letter  from  Richard  Long,  Director,  Air 
and  Radiation  Program,  to  Richard 
Sprott,  Director,  Utah  Division  of  Air 
Quality  to  explain  that  certain  sections 
in  R307-170,  as  submitted  on 


September  7, 1999,  were  not 
approvable.  Specifically,  the  letter 
pointed  out  a  typographical  error  in 
R307-17O-4,  as  well  as  director 
discretion  provisions  in  the  following 
sections:  R307-170-5(c),  R307-170-5(d) 
and  R307-107-9(4)(c).  Director 
discretion  means  that  sections  R307- 
170-5(c),  R307-170-5(d)  and  R307- 
107-9(4)(c)  contain  language  that  allows 
the  State  to  approve  alternative 
sampling  methods  and  determine  when 
continuous  emission  monitoring 
breakdowns  are  not  a  violation.  These 
director  discretion  provisions 
essentially  allow  for  a  variance  from  SIP 
requirements,  which  is  not  allowed 
under  section  llO(i)  of  the  Clean  Air 
Act.  The  April  2,  2002  letter  stated  that 
unless  the  State  corrected  these 
provisions,  we  would  not  be  able  to 
approve  them.  On  February  11,  2003, 
the  Governor  of  Utah  submitted 
revisions  to  R307-1 70  to  correct  the 
typographical  error  in  R307-1 70-4  and 
director  discretion  provisions  in  R307- 
170-5(c),  R307-170-5(d)  and  R307- 
107-9(4)(c). 

We  have  reviewed  the  revisions 
identified  above.  We  believe  the 
revisions  are  acceptable  and  are 
approving  them  into  the  SIP. 

n.  Final  Action 

EPA  is  approving  SIP  revisions 
submitted  by  the  Governor  of  Utah  on 
September  7,  1999  and  February  11, 
2003.  The  September  7,  1999  submittal 
revises  UACR  by  repealing  and  re- 
enacting  R307-170,  CEM  rule,  in  order 
to  clarify  the  requirements  of  the  rule. 
The  February  11,  2003  submittal  makes 
additional  revisions  to  the  CEM  rule  to 
make  it  in  agreement  with  Federal 
regulations  and  the  CAA. 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  Utah  SIP 
revisions  that  are  the  subject  of  this 
document  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirement  of  the  Act 
because  the  revisions  meet  the 
requirements  of  40  CFR  51.214,  40  CFR 
51,  Appendix  P  and  40  CFR  60. 
Therefore,  section  110(1)  requirements 
are  satisfied. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 


a  separate  dociunent  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  be  filed.  This  rule 
will  be  effective  July  14,  2003  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  June  16, 
2003.  If  the  EPA  receives  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  iti  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

in.  Statutory  and  Executive  Order 
Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "sigiiificant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995* 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C.    • 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United  . 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  JiUy  14,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Adniinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
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extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  April  3.  2003. 

Robert  E.  Roberts,  

Regional  Administrator.  Region  8. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  TT— Utah 

■  2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

§  52.2320    Identification  of  plan. 


(c)  *   *   * 

(57)  On  September  7,  1999  and 
February  11,  2003,  the  Governor  of  Utah 
submitted  revisions  to  the  SIP.  The 
submittals  revise  Utah's  Air 
Conservation  Regulations  (UACR), 
R307-170,  Continuous  Emission 
Monitoring  Program,  by  repealing  and 
re-enacting  the  rule  to  clarify 
requirements  of  the  rule.  The  revisions 
are  being  approved  into  the  SIP. 

(i)  Incorporation  by  reference. 

(A)  UACR  R307-170,  effective  4/1/ 
1999,  except  sections  R307-170-4, 
R307-170-5  arid  R307-170-9. 

(B)  UACR  sections  R307-170-4, 
R307-170-5  and  R307-170-9,  effective 
December  5,  2002. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CO-001 -0070a;  FRL-7489-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  Designation  of  Areas  for  Air 
Quality  Planning  Purposes,  Aspen 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  takiftg  direct  final 
action  to  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Governor  of  the  State 
of  Colorado  on  November  9,  2001,  for 
the  purpose  of  redesignating  the  Aspen, 
Colorado  area  fi^om  nonattainment  to 
attainment  for  particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  10  micrometers 
(PMio)  under  the  1987  standards.  The 
Governor's  submittal,  among  other 
things,  documents  that  the  Aspen  area 
has  attained  the  PMio  national  ambient 
air  quality  standards  (NAAQS),  requests 
redesignation  to  attainment  and 
includes  a  maintenance  plan  for  the  area 
demonstrating  maintenance  of  the  PMio 
NAAQS  for  ten  years.  EPA  is  approving 
this  redesignation  request  and 
maintenance  plan  because  Colorado  has 
met  the  applicable  requirements  of  the 
Clean  Air  Act  (CAA),  as  amended.  Upon 
the  effective  date  of  this  approval,  the 
Aspen  area  will  be  designated 
attainment  for  the  PMm  NAAQS.  This 
action  is  being  taken  luider  sections  107, 
110,  and  175A.of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  July  14, 
2003,  without  further  notice,  unless 
EPA  receives  adverse  comment  by  June 
16,  2003.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado  80202. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hoiu-s  at  the  Air  and  Radiation  Program. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver.  Colorado  80202  and  copies  of 
the  Incorporation  by  Reference  material 
are  available  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency, 


Room  B-108  (Mail  Code  6102T),  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20460.  Copies  of  the  State 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 
and  Environment,  Air  Pollution  Control 
Division,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80246-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Faulk,  EPA.  Region  VIII.  (303) 
312-6083. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA). 

Table  of  Contents 

I.  EPA's  Final  Action 

What  Action  Is  EPA  Taking  in  this  Direct 
Final  Rule? 

II.  Summary  of  Redesignation  Request  and 

Maintenance  Plan 

A.  What  Requirements  Must  Be  Followed 
for  Redesignation  to  Attainment? 

B.  Does  the  Aspen  Redesignation  Request 
and  Maintenance  Plan  Meet  the  CAA 
Requirements? 

C.  Have  the  Trsmsportation  Conformity 
Requirements  Been  Mel? 

D.  Did  Colorado  Follow  the  Proper 
Procedures  for  Adopting  this  Action? 

III.  Background 

IV.  CAA  Section  110(1)  Requirements 

V.  Statutory  and  Executive  Order  Reviews 

L  EPA's  Final  Action 

What  Action  Is  EPA  Taking  in  This 
Direct  Final  Rule? 

We  are  approving  the  Governor's 
submittal  of  November  9,  2001.  that 
requests  redesignation  of  the  Aspen 
nonattainment  area  to  attainment  for  the 
1987  PMio  Standards.  Included  in 
Colorado's  submittal  are  changes  to  the 
"State  Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas)"  which  we  are  approving,  under 
section  110  of  the  CAA,  into  Colorado's 
SIP.  We  are  also  approving  the 
maintenance  plan  for  the  Aspen  PMio   » 
nonattainment  area,  which  was 
submitted  with  the  Governor's 
November  9,  2001 ,  redesignation 
request.  We  are  approving  this  request 
and  maintenance  plan  because  Colorado 
has  adequately  addressed  all  of  the 
requirements  of  the  CAA  for 
redesignation  to  attainment  applicable 
to  the  Aspen  PMio  nonattainment  area. 
Upon  the  effective  date  of  this  action, 
the  Aspen  area  designation  status  under 
40  CFR  part  81  will  be  revised  to 
attainment. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
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comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  are  filed.  This  rule 
will  be  effective  July  14,  2003,  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by  June  16, 
2003.  If  the  EPA  receives  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  conunenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

n.  Summary  of  Redesignation  Request 
and  Maintenance  Plan 

A.  What  Requirements  Must  Be 
Followed  for  Redesignations  to 
Attainment? 

In  order  for  a  nonattainment  area  to  be 
redesignated  to  attaiiunent,  the 
following  conditions  in  section 
107(d)(3)(E)  of  the  CAA  must  be  met: 

(i)  We  must  determine  that  the  area 
has  attained  the  NAAQS; 

(ii)  The  applicable  implementation 
plan  for  the  area  must  be  fully  approved 
imder  section  110{k)  of  the  CAA; 

(iii)  We  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  We  must  fully  approve  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  CAA 
section  175 A;  and, 

(v)  The  State  containing  such  an  area 
must  meet  all  requirements  applicable 
to  the  area  imder  section  110  and  part 
D  of  the  CAA. 

Oiu  September  4, 1992,  guidance 
entitled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment"  outlines  how  to  assess  the 
adequacy  of  redesignation  requests 
against  the  conditions  listed  above. 

The  following  is  a  brief  discussion  of 
how  Colorado's  redesignation  request 
and  maintenance  plan  meet  the 


requirements  of  the  CAA  for 
redesignation  of  the  Aspen  area  to 
attainment  for  PMio. 

B.  Does  the  Aspen  Redesignation 
Request  and  Maintenance  Plan  Meet  the 
CAA  Requirements? 

i.  Attainment  of  the  PMio  NAAQS 

A  State  must  demonstrate  that  an  area 
has  attained  the  PMio  NAAQS  through 
submittal  of  ambient  air  quality  data 
from  an  ambient  air  monitoring  network 
representing  msiximum  PMio 
concentrations.  The  data,  which  must  be 
quality  assured  and  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS),  must  show  that  the 
average  annual  number  of  expected 
exceedances  for  the  area  is  less  than  or 
equal  to  1.0.  pursuant  to  40  CFR  50.6. 
In  making  this  showing,  the  three  most 
recent  years  of  complete  air  quality  data 
must  be  used. 

Colorado  operates  one  PMm 
monitoring  site  in  the  Aspen  PMio 
nonattaiiunent  area.  For  this 
redesignation  request,  the  Colorado  Air 
Pollution  Control  Division  (APCD) 
designated  the  Tapered  Element 
Oscillating  Microbalance  (TEOM) 
monitor  as  the  primary  sampler  for 
determining  attainment  of  the  PMm 
NAAQS  in  the  Aspen  area,  beginning  in 
1998.  Colorado  submitted  ambient  air 
quality  data  from  the  monitoring  site 
which  demonstrate  that  the  area  has 
attained  the  PMio  NAAQS.  These  air 
quality  data  were  quality-assured  and 
placed  in  AIRS.  The  24-hoiu-  PMio 
NAAQS  was  exceeded  once  in  Aspen  in 
1991  and  the  annual  PMm  NAAQS  has 
never  been  exceeded.  We  reviewed  the 
three  most  recent  years  of  data  for  the 
area  (1999-2001)  and  determined  that 
the  data  is  complete  (i.e.,  data  are 
available  for  at  least  75%  of  the 
scheduled  PMm  samples  per  quarter) 
with  no  recorded  violations  of  either  the 
24-hour  or  annual  PMio  NAAQS.  We 
believe  that  Colorado  has  adequately 
demonstrated,  through  ambient  air 
quality  data,  that  the  PMio  NAAQS  have 
been  attained  in  the  Aspen  area. 

ii.  State  Implementation  Plan  Approval 

Those  States  containing  initial 
moderate  PMm  nonattaiiunent  areas 
were  required  by  the  1990  amendments 
to  the  CAA  to  submit  a  SIP  by 
November  15, 1991,  which 
demonstrated  attainment  of  the  PMm 
NAAQS  by  December  31,  1994.  To 
approve  a  redesignation  request,  the  SIP 
for  the  area  must  be  fully  approved 
under  section  llO(k)  and  must  satisfy  all 
requirements  that  apply  to  that  area. 
The  Aspen  PMm  SIP  was  initially 
submitted  by  Colorado  on  January  15, 


1992,  with  revisions  submitted  on 
March  17,  1993,  and  December  9,  1993. 
EPA  fully  approved  the  PMm  SIP  for 
Aspen  on  September  14,  1994  (59  FR 
47088).  Additional  revisions  consisting 
of  further  updating  of  the  technical  and 
administrative  information,  adopting 
emission  budgets  for  the  Aspen  area, 
and  removing  the  voluntary  no-drive 
program  from  consideration  as  part  of 
the  Federal  SIP  were  submitted  by 
Colorado  on  March  13,  1995,  and  were 
approved  by  EPA  on  December  17,  1997 
(62  FR  66007).  The  PMm  SIP  for  Aspen 
was  approved  as  meeting  the  moderate 
PMio  nonattaiiunent  plan  requirements 
that  were  due  to  EPA  on  November  15, 
1991.      * 

iii.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Section  107(d)(3)(E)(iii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
emission  reductions  wHich  are 
permanent  and  enforceable.  Control 
measures  in  the  Aspen  PMm  element  of 
the  Colorado  SIP  were  adopted  by  the 
Colorado  Air  Quality  Control 
Commission  in  January  1993  and 
November  1993,  and  were  approved  by 
EPA  on  September  14, 1994  (59  FR 
47088).  The  primary  sources  of  PMm 
emissions  in  the  Aspen  area  are  re- 
entrained  road  dust  (from  highways, 
paved  roads,  chip  sealed  roads,  and 
unpaved  roads)  and  woodbimiing.  The 
permanent  and  enforceable  control 
measures  that  brought  the  Aspen  area 
into  attainment  of  the  NAAQS  are 
explained  in  more  detail  below. 

The  City  of  Aspen  and  Pitkin  County 
have  adopted  local  ordinances  that  limit 
the  number  of  woodbuming  devices  in 
new  construction  in  the  Aspen  area,  and 
the  City  of  Aspen  adopted  a  local 
ordinance  that  requires  emission 
controls  for  new  restaurant  grills.  These 
woodbiuning  and  restaurant  controls 
were  adopted  and  implemented  locally 
in  the  late  1980's  and  early  1990's  and 
included  in  State  regulation  in  1993 
(section  ni.C.4.  of  the  State 
Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas)).  The  rule  was  approved  by  EPA 
into  the  SIP  in  1994. 

In  addition.  Aspen  has  adopted  street 
sanding  controls  that  require  the  use  of 
street  sanding  material  containing  less 
than  "one  percent  fines"  with  a 
durability  index  of  less  than  30  percent. 
This  control  strategy  was  adopted  in 
1993  and  approved  by  EPA  in  1994,  and 
is  defined  in  detail  in  section  m.C.l.  of 
the  "State  Implementation  Plan — 
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Specific  Regulations  for 
Nonattainment — Attainment/ 
Maintenance  Areas  (Local  Areas)." 

In  aildition.  Aspen  has  adopted  street 
sweeping  control  requirements  for  any 
user  of  street  sanding  materials  on 
defined  roadways  in  the  Aspen 
attainment/maintenance  area.  Street 
cleaning  using  broom  sweepers  or  any 
other  sweepers  with  equal  efficiency 
must  be  perfonned  within  four  days  of 
the  roadways  becoming  free  and  clear  of 
snow  and  ice  following  each  sanding 
deployment.  These  requirements  are 
defined  in  detail  in  section  III.C.2.  of  the 
"State  Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas)." 

Aspen  also  has  paid  parking 
requirements  that  were  adopted  in  1993 
and  approved  by  EPA  in  1994  and  will 
remain  as  part  of  the  federal  SIP. 
Parking  on  public  streets  within  the  City 
of  Aspen's  commercial  core  and 
surrounding  residential  areas  is 
restricted  through  parking  fees  and 
permits  to  reduce  traffic  and  encoiuage 
transit  ridership.  This  requirement  is 
defined  in  detail  in  section  ni.C.3.  of  the 
"State  Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas)." 

In  addition,  the  City  of  Aspen 
implemeiited  local  transit  measiues 
such  as  expansion  of  the  bus  fleet  by  14 
buses,  establishment  of  a  400  space  Park 
'n  Ride  lot  and  a  250  space  intercept 
parking  lot,  and  establishment  of  cross- 
town  and  intercept  lot  shuttle  services. 
These  measures  were  adopted  in  1993 


and  approved  by  EPA  in  1994  and  have 
been  completed. 

In  addition  to  the  State  and  local 
control  measiu-es,  the  Federal  Motor 
Vehicle  Emission  Control  Program  has 
reduced  PMio  emissions  in  Aspen  as 
older,  higher  emitting  diesel  vehicles 
are  replaced  with  newer  vehicles  that 
meet  tighter  emission  standards. 
Overall,  despite  growth  in  the  Aspen 
nonattainment  area  (e.g.,  in  population, 
employment  and  vehicle  miles 
traveled),  attainment  of  the  PMio 
NAAQS  has  been  demonstrated.  We 
have  evaluated  the  various  control 
measures,  in  addition  to  the  1997 
attainment  year  emission  inventory  and 
the  projected  emissions  described 
below,  and  have  concluded  that  the 
continued  attainment  of  the  PMio 
NAAQS  in  the  Aspen  area  has  resulted 
from  emission  reductions  that  are 
permanent  and  enforceable. 

iv.  Fully  Approved  Maintenance  Plan 
Under  Section  175A  of  the  CAA 

Section  107(d)(3)(E)  of  the  CAA 
requires  that,  for  a  nonattainment  area 
to  be  redesignated  to  attainment,  we 
must  fully  approve  a  maintenance  plan 
which  meets  the  requirements  of  section 
1 75 A  of  the  CAA.  The  plan  must 
demonstrate  continued  attainment  of 
the  relevant  NAAQS  in  the  area  for  at 
least  10  years  after  our  approval  of  the 
redesignation.  Eight  years  after  our 
approval  of  a  redesignation,  Colorado 
must  submit  a  revised  maintenance  plan 
demonstrating  attaiiunent  for  the  10 
years  following  the  initial  10  year 
period.  The  maintenance  plan  must  also 
contain  a  contingency  plan  to  ensuj^ 


prompt  correction  of  any  violation  of 
the  NAAQS.  (See  sections  175A(b)  and 
(d).)  Chir  September  4,  1992,  guidance 
outlines  5  core  elements  that  are 
necessary  to  ensiu«  maintenance  of  the 
relevant  NAAQS  in  an  area  seeking 
redesignation  from  nonattainment  to 
attainment.  Those  elements,  as  well  as 
guidelines  for  subsequent  maintenance 
plan  revisions,  are  as  follows: 

a.  Attainment  Inventory 

The  maintenance  plan  shoidd  include 
an  attainment  emission  inventory  to 
identify  the  level  of  emissions  in  the 
area  which  is  sufficient  to  attain  the 
NAAQS.  An  emission  inventory  for 
Aspen  was  developed  for  the  attaiiunent 
year  1997  as  well  as  a  projection 
inventory  for  the  year  2015.  The 
emission  inventory  incorporates  the 
emission  estimates  for  woodbuming, 
arterial  and  local  street  re-entrained 
emissions,  gravel  road  emissions, 
restaurant  exhaust  emissions,  and 
mobile  exhaust  emissions  that  are 
contained  in  the  nonattaimnent  area  SIP 
Element  that  was  approved  by  EPA  on 
September  22, 1994.  The  emission 
inventory  reflects  1997  emissions  for 
airport  emissions  based  on  information 
provided  by  the  Federal  Aviation 
Administration  (FAA)  and  highway  re- 
entrained  road  dust  emissions  using  the 
latest  traffic  counts  from  the  Colorado 
Department  of  Transportation  (CDOT). 
There  are  no  stationary  sources  in  the 
attainment/maintenance  area.  Summary 
emission  figures  from  the  1997 
attainment  year  and  the  2015  projected 
year  are  provided  in  Tables  1,  2  and  3 
below. 

Table  1.— 1997  and  2015  PM,o  Total  Emission  Inventory  for  Road  Dust  Activity  in  Pounds  per  Winter  Day 

for  aspen/pltkin  county 


• 

Highway  82 

Paved  roads 

Gravel  roads 

Arterial 

Local 

1997  

7540 
12109 

1468 
2358 

1000 
1606 

79 

127 

2015  

.  *J^^  emissions  from  Highway  82,  paved  arterial  roads,  paved  local  roads,  and  gravel  roads  were  increased  by  60.6%  based  on  long-term 
traffic  prqections  from  CDOT  (58%)  through  2015  and  adding  some  additional  VMT  (1.65%)  in  the  year  2015  to  account  for  eliminating  from  the 
federally-approved  plan  some  transit  ard  pari<ing  measures. 

TABLE  2.— 1997  AND  2015  PMio  TOTAL  EMISSION  INVENTORY  FOR  RESTAURANT,  MOBILE  SOURCE,  AND  AIRCRAFT 

Activity  in  Pounds  per  Winter  Day  for  Aspen/Pitkin  County 


1997 
2015 


Vehicle 
exhaust 


44 
44 


Aircraft 


28 
44 


Restaurants 


27 
36 


*  1997  emissions  from  restaurants  were  increased  by  33.1%  based  on  Pitkin  County  population  projections  to  determine  2015  emissions 

—Aircraft  emissions  are  based  on  FAA  activity  projections. 

***  1997  emissions  from  vehicle  exhaust  are  assumed  to  remain  constant  through  2015. 
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Table  3.— 1997  and  2015  PMio  Total  Emission  Inventory  for  Wood  Stoves/Inserts,  and  Fireplaces  in  Pounds 

PER  Winter  Day  for  Aspen/Pitkin  County 


i                                                                             ' 

Wood  stoves/ 
inserts 

Fireplaces 

1997 ; 

84 

112 

233 

2015 

233 

•1997  emissions  from  wood  stoves/inserts  were  increased  by  33.1%  based  on  Pitkin  County  population  projections  to  determine  2015  emis- 

SKKIS. 

"Fireplace  emissions  were  held  at  1997  levels  due  to  a  city/county  cap  on  new  fireplace  constaiction. 


II 


More  detailed  descriptions  of  the 
1997  attainment  year  inventory  and  the 
2015  projected  inventory  are 
documented  in  the  maintenance  plan  in 
chapter  3,  section  B  and  in  the  Colorado 
technical  support  documentation. 
Colorado's  submittal  contains  detailed 
emission  inventory  information  that  was 
prepared  in  accordance  with  EPA 
emission  inventory  guidance.^ 
Following  our  review,  we  have 
determined  that  Colorado  prepared  an 
adequate  attaiiunent  inventory  for  the 
area. 

b.  Maintenance  Demonstration 

A  State  may  generally  demonstrate 
maintenance  of  the  NAAQS  by  either 
showing  that  future  emissions  of  a 
pollutant  or  its  precursors  will  not 
exceed  the  level  of  the  attainment 
inventory,  or  by  modeling  to  show  that 
the  future  mix  of  soiut:es  and  emission 
rates  will  not  cause  a  violation  of  the 
NAAQS.  Colorado  chose  the  modeling 
approach  for  the  Aspen  area. 

The  maintenance  demonstration  for 
the  Aspen  area  uses  the  chemical  mass 
balance  (CMB)  roll-forward 
methodology,  which  is  the  same  level  of 
modeling  used  in  the  original 
attainment  demonstration  for  the 
moderate  PMm  SIP  for  this  area.  The     • 
CMB  receptor  model  data  are  used  to 
identify  the  somres  of  emissions  that 
influence  PMm  concentrations  in  the 
area.  Colorado  used  the  attainment 
inventories  to  further  refine  the  CMB 
source  identification  and  then  apportion 
the  design  day  concentration.  The 
design  day  concentration  was 
determined  using  EPA's  "Table  look- 
up" method.  Based  on  the  number  of 
samples  collected  during  a  three  year 
period  from  1996-1998  2  (1005 


'  Q'A's  current  guidance  on  the  preparation  of 
PMio  emission  inventories  includes,  "PMio 
Emission  Inventory  Requirements,"  September 
1994.  "Emission  Inventory  Improvement  Program 
Technical  Report  Series^Volumes  I-VII,"  July  1997 
and  September  1999,  "Revised  1999  National 
Emission  Inventory  Preparation  Plan,"  Februarv 
2001. 

2  Colorado  used  years  1996-1998  instead  of  1998- 
2000  to  develop  the  design  value  l>ecause  there 
were  data  completeness  issues  with  their  Hi-vol 
data  in  1999  and  2000.  Using  the  Hi-vol  data  from 
1996-1998  to  calculate  the  design  value  resulted  in 


samples),  the  third  highest 
concentration  measured  during  that 
period  is  used  as  the  design  value. 
Because  the  third  highest  concentration 
measiu-ed  diuing  that  period  occurred 
outside  of  the  traditional  late  venter/ 
early  spring  high  pollution  season,  the 
second  highest  concentration  of  89  jig/ 
m^  was  selected  as  the  design  value  for 
this  redesignation  request  and 
maintenance  plan.  Colorado  prepared  a 
maintenance  inventory  for  the  year  2015 
and  rolled  forward  the  design  day 
concentration  based  on  the  changes  that 
occurred  in  the  emission  inventory  from 
the  attainment  year  to  the  maintenance 
year.  Based  on  this  process,  the  Aspen 
2015  maintenance  concentration  is  130 
jig/m3.  Since  these  2015  projections  for 
Aspen  are  below  the  24-hoiu-  PMio 
NAAQS  of  150  jig/m^,  maintenance  is 
demonstrated. 

Although  EPA  would  normally  iiisist 
on  some  interim  year  projections 
between  the  attainment  year  and  2015, 
we  have  no  reason  to  believe  that  total 
emissions  will  be  greater  than  the  2015 
projections  in  any  of  the  interim  years. 
Colorado  applied  simple, 
environmentally  conservative,  growth 
rates  to  all  source  categories.  Thus,  total 
emissions  in  all  years  before  2015 
should  be  less  than  2015  total  emissions 
and  no  interim  year  projections  are 
required. 

Since  no  violations  of  the  annual 
PMio  NAAQS  have  ever  occiured  in 
Aspen  and  since  the  maintenance 
demonstration  clearly  shows 


the  highest  design  value  for  developing  the 
maintenance  plan,  and  the  higher  the  design  value, 
the  higher  the  predicted  concentration  in  the 
maintenance  year.  In  other  words,  the  State's 
approach  was  conservative.  Use  of  TEOM  data 
alone  would  have  resulted  in  a  lower  design  value, 
and  thus,  a  lower  predicted  concentration  in  the 
maintenance  year.  Although  the  TEOM  monitor 
recorded  a  value  of  109  (xg/m^  in  1999 — a  higher 
value  than  the  three  highest  Hi-vol  values  in  1996- 
1998— the  use  of  the  1999  TEOM  data  would  not 
have  altered  the  design  value.  This  is  because  the 
high  three  values  from  both  monitors  would  have 
fallen  within  the  high  pollution  season,  and  the  3rd 
high — 89  (ig/m^ — would've  been  the  appropriate 
design  value.  Colorado  used  the  TEOM  monitoring 
method  for  data  collected  from  1998-2000  to 
demonstrate  attainment  because  to  demonstrate 
attaiiunent,  the  latest  3  years  of  data  must  be  used, 
and  the  TEOM  is  an  equivalent  monitoring  method. 


maintenance  of  the  24-hour  PMio 
NAAQS  in  this  area  through  the  year 
2015,  it  is  reasonable  and  adequate  to 
assiune  that  protection  of  the  24-hour 
standard  will  be  sufficient  to  protect  the 
annual  standard  as  well.  Thus,  EPA 
believes  Colorado  has  adequately 
demonstrated  that  the  Aspen  area  will 
maintain  the  PMio  NAAQS  for  at  least 
the  next  ten  years. 

i.  Control  Strategy 

According  to  the  Calcagni 
memorandum,  any  assumptions 
concerning  emission  rates  must  reflect 
permanent,  enforceable  measures.  A 
State  can't  take  credit  in  the 
maintenance  demonstration  for 
reductions  imless  there  are  regulations 
in  place  requiring  those  reductions  or 
the  reductions  are  otherwise  shown  to 
be  permanent.  States  are  expected  to 
maintain  implemented  control  strategies 
despite  redesignation  to  attainment, 
unless  such  measures  are  shov^m  to  be 
unnecessary  for  maintenance  or  are 
replaced  v>ith  measures  that  achieve 
equivalent  reductions.  In  preparing  the 
Aspen  PMio  maintenance  plan, 
Colorado  has  chosen  to  retain  the  street 
sand  specifications,  street  sweeping 
requirements,  paid  parking  provisions, 
and  woodbuming  and  restaurant 
emissions  requirements  previously 
included  in  the  SIP,  with  some  minor 
revisions  which  are  explained  in  more 
detail  below. 

Colorado  is  making  minor  revisions  to 
the  materials  applicability  section 
(ID.C.l.a  and  ni.C.2.a,  "Applicability") 
of  the  street  sanding  and  street  sweeping 
requfrements  (contained  in  the  State 
Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas).  These  minor  revisions  delete 
language  specific  to  salt  and  de-icing 
material  making  the  language  consistent 
with  the  SIP's  federally  approved 
definition  of  "Street  Sanding  Materials" 
which  excludes  salt  and  other  de-icing 
chemicals.  Since  these  changes  do  not 
change  the  enforceability  of  the  street 
sanding  or  street  sweeping  control 
measures  and  make  the  language 
consistent  with  the  SIP's  federally 
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approved  definition,  we  are  approving 
the  changes. 

Colorado  also  submitted  revisions  to 
their  SIP — Specific  Regulations  that 
change  the  reporting  requirements  for 
street  sanding  materials,  street 
sweeping,  and  the  implementation 
section  for  local  control  strategies  in 
Aspen  to  recordkeeping  requirements 
only  and  delete  the  reporting 
requirements  for  Division  Audit 
Authority  and  for  paid  parking.  These 
changes  require  users  to  retain  records 
for  2  years.  Users  are  no  longer  required 
to  submit  monthly  and  annual  reports  to 
the  State.  Since  these  changes  in 
reporting  requirements  do  not  change 
the  enforceability  of  the  street  sanding 
control  measure,  street  sweeping  control 
measiu*,  paid  parking  control  measure, 
or  the  implementation  of  local  control 
strategies  in  Aspen,  we  are  approving 
the  changes. 

Colorado  also  submitted  revisions  to 
section  III.C.4  of  the  SIP— Specific 
Regulations.  The  City  of  Aspen  and 
Pitkin  County  adopted  local  ordinances 
in  the  late  1980's  and  early  1990's  that 
limit  the  niunber  of  woodbuming 
devices  in  new  construction  in  the 
Aspen  area.  These  ordinances  were 
included  in  State  regulations  in  1993 
(section  III.C.4  of  the  State 
Implementation  Plan — Specific 
Regulations  for  Nonattainment — 
Attainment/Maintenance  Areas  (Local 
Areas)).  EPA  approved  section  in.C.4  in 
1994.  Colorado's  changes  to  section 
in.C.4  allow  the  City  and  the  Coimty  to 
revise  the  ordinances  to  allow  greater 
use  of  natural  gas  devices.  Since  the  use 
of  such  devices  will  not  increase 
primary  PMm  emissions,  we  are 
approving  the  changes. 

In  addition  to  the  revised  control 
measures,  there  are  also  certain  control 
measines  which  are  being  removed  from 
the  control  strategy  with  this 
maintenance  plan.  This  is  acceptable 
under  the  Calcagni  Memorandum  as 
long  as  the  area  can  still  demonstrate 
maintenance  of  the  PMio  standard  in  its 
projections.  Through  this  redesignation, 
Colorado  is  requesting  removal  of 
specific  control  measures  that  were 
previously  approved  in  the  Aspen  PMio 
SIP.  The  control  measiues  being 
removed  are  expansion  of  the  bus  fleet 
by  14  buses,  establishment  of  a  400 
space  Park'n  Ride  lot  and  a  250  space 
intercept  parking  lot,  establishment  of 
intercept  lot  and  crosstown  shuttle 
services,  and  establishment  of  a  bus 
priority  lane  (which  was  removed  from 
service  shortly  after  implementation 
because  of  the  severe  traffic  congestion 
that  resulted  from  converting  a  driving 
lane  into  the  bus  lane).  The  vehicle 
miles  traveled  (VMT)  reduction  credits 


that  were  assigned  to  these  measures  in 
the  1994  nonattainment  SIP  Element 
were  used  to  determine  VMT  increases 
in  2015  for  all  roads  in  order  to  account 
for  the  potential  for  emissions  increases 
due  to  the  elimination  of  these 
measures.  In  accordance  with  section 
175A{d)  of  the  CAA,  these  transit 
control  measines  are  being  retained  as 
possible  contingency  measines  that 
could  be  re-implemented  should  the 
Aspen  area  violate  the  PMm  NAAQS 
requirements. 

Colorado  is  also  eliminating  a 
voluntary  woodbiuning  curtailment 
program.  The  voluntary  woodbuming 
curtailment  program  was  not 
implemented  because  forecasts  of  high 
pollution  events  were  never  issued  by 
the  Air  Pollution  Control  Division  due 
to  low  PMio  levels.  However,  the 
program  is  being  retained  as  a  potential 
contingency  measure  to  bring  the  Aspen 
area  back  into  compliance  with  the 
PMio  NAAQS  should  a  violation  occur. 
Colorado  is  also  eliminating  the 
President's  Day  event  strategies  program 
of  maximized  sweeping  and  driving 
reduction  efforts,  which  were  adopted 
in  1993.  These  programs  did  not  receive 
emission  reduction  credits  and  were 
sporadically  implemented. 

Although  there  are  no  stationary 
sources  located  in  the  Aspen 
attainment/maintenance  area,  the  State's 
comprehensive  permit  rules  will  limit 
emissions  from  any  new  source  that 
may,  in  the  future,  locate  in  the  area. 
These  rules  include:  (1)  Regulation  No. 
3,  "Air  Pollution  Emission  Notices, 
Construction  Permits  and  Fees, 
Operating  Permits,  and  Including  the 
Prevention  of  Significant  Deterioration," 
(2)  the  "Common  Provisions" 
regulation,  and  (3)  Regulation  No.  6, 
"Standards  for  Performance  for  New 
Stationary  Sources."  The  Common 
Provisions,  and  Part  A  and  B  of 
Regulation  No.  3  are  already  included  in 
the  approved  SIP.  Regulation  No.  6 
implements  the  federal  standards  of 
performance  for  new  stationary  sources. 
This  reference  to  Regulation  No.  6  shall 
not  be  construed  to  mean  that  this 
regulation  is  included  in  the  SIP.  Ctace 
this  redesignation  request  and 
maintenance  plan  is  approved  by  the 
EPA,  the  prevention  of  significant 
deterioration  (PSD)  permitting 
requirements  become  effective. 

In  addition  to  the  State  and  local 
control  measures  mentioned  above,  the 
Federal  Motor  Vehicle  Emission  Control 
Program  remains  in  effect  and  will 
continue  to  reduce  PMio  emissions  in 
Aspen  as  older,  higher-emitting  diesel 
vehicles  are  replaced  with  newer 
vehicles  that  meet  tighter  emission 
standards. 


c.  Monitoring  Network 

Once  a  nonattainment  area  has  been 
redesignated  to  attainment,  the  State 
must  continue  to  operate  an  appropriate 
air  quality  monitoring  network,  in 
accordance  with  40  CFR  part  58,  to 
verify  the  attainment  status  of  the  area. 
The  maintenance  plan  should  contain 
provisions  for  continued  operation  of  air 
quality  monitors  that  will  provide  such 
verification.  Colorado  operates  one  PMio 
monitoring  site  in  the  Aspen  area.  We 
approve  this  site  annually,  and  any 
future  change  would  require  discussion 
with,  and  approval  from,  us.  In  their 
November  9,  2001,  submittal,  Colorado 
committed  to  continue  to  operate  this 
PMio  monitoring  station  in  Aspen,  in 
accordance  with  40  CFR  part  58. 
Detailed  information  regarding  the 
State's  monitoring  efforts  and  historical 
monitoring  data  can  be  fotmd  in  chapter 
2  of  the  "PMio  Redesignation  Request 
and  Maintenance  Plan  for  the  Aspen 
Area." 

d.  Verification  of  Continued  Attainment 

A  State's  maintenance  plan  submittal 
should  indicate  how  it  will  track  the 
progress  of  the  maintenance  plan.  This 
is  necessary  due  to  the  fact  that 
emission  projections  made  for  the 
maintenance  demonstration  depend  on 
assumptions  of  point  and  area  source 
growth.  Colorado  commits  to  operate 
the'Aspen  PMio  monitoring  network 
and  analyze  the  PMio  concentrations  in 
accordance  with  40  CFR  part  58  to 
verify  continued  maintenance  of  the 
PMio  NAAQS.  In  addition,  Colorado 
commits  to  track  the  progress  of  the 
Aspen  maintenance  plan  through  a 
periodic  review  (every  three  years)  of 
the  assumptions  made  in  the  emissions 
inventories  to  verify  continued 
maintenance  of  the  PMm  NAAQS  in  the 
Aspen  area.  EPA  relies  on  these 
commitments  in  approving  the  Aspen 
maintenance  plan. 

e.  Contingency  Plan 

Section  175A(d)  of  the  CAA  requires 
that  a  maintenance  plan  also  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area.  For  the  purposes  of  section 
175A,  a  State  is  not  required  to  have 
fully  adopted  contingency  measures  that 
will  take  effect  without  further  action  by 
the  State  in  order  for  the  maintenance 
plan  to  be  approved.  However,  the 
contingency  plan  is  an  enforceable  part 
of  the  SIP  and  should  ensure  that 
contingency  measures  are  adopted 
expeditiously  when  a  violation  of  the 
NAAQS  has  occurred  in  a  redesignated 
area.  The  plan  should  clearly  identify 


the  measures  to  be  adopted,  a  schedule 
and  procediu^  for  adoption  and 
implementation,  and  a  specific  time 
limit  for  action  by  the  State.  The  State 
should  also  identify  the  specific 
indicators,  or  triggers,  which  will  be 
used  to  determine  when  the 
contingency  plan  will  be  implemented. 

Chapter  3,  section  H,  contains  the 
Aspen  PMio  contingency  plan. 
Exceedances  trigger  one  level  of 
response  and  violations  trigger  another. 
If  there's  an  exceedance,  APCD  and 
local  government  staff  will  develop 
appropriate  contingency  measures 
intended  to  prevent  or  correct  a 
violation  of  the  PMm  standard.  APCD 
and  local  government  stafi^  will  consider 
relevant  information,  including 
information  about  historical 
exceedances,  meteorological  data,  the 
most  recent  estimates  of  growth  and 
emissions,  and  whether  the  exceedance 
might  be  attributed  to  an  exceptional 
event.  The  maintenance  plan  indicates 
that  the  State  will  generally  notify  EPA 
and  local  governments  in  Uie  Aspen 
area  within  30  days  of  the  exceedance, 
but  in  no  event  later  than  45  days.  The 
process  for  exceedances  will  be 
completed  within  six  months  of  the 
exceedance  notification. 

If  a  violation  of  the  PMm  NAAQS  has 
occurred,  a  public  hearing  process  at  the 
State  and  local  level  wUl  begin.  If  the 
Air  Qualify  Control  Commission 
(AQCC)  agrees  that  the  implementation 
of  local  measures  will  prevent  further 
exceedances  or  violations,  the  AQCC 
may  endorse  or  approve  of  the  local 
measures  without  adopting  State 
requirements.  If,  however,  the  AQCC 
finds  locally  adopted  contingency 
measures  to  be  inadequate,  the  AQCC 
will  adopt  State  enforceable  measiu'es  as 
deemed  necessary  to  prevent  additional 
exceedances  or  violations.  Contingency 
measures  will  be  adopted  and  fully 
implemented  within  one  year  of  the 
PMio  NAAQS  violation.  Any  State- 
enforceable  measures  will  become  part 
of  the  next  revised  maintenance  plan, 
submitted  to  us  for  approval. 

The  maintenance  plan  specifies  the 
following  as  potential  contingency 
measures  for  the  Aspen  area:  Increased 
street  sweeping;  road  paving 
requirements;  more  stringent  street  sand 
specifications;  voluntary  or  mandatory 
woodbuming  curtailment  or  bans  on  all 
woodbiuning;  expanded  mandatory  use 
of  alternative  de-icers;  re-establishing 
nonattainment  new  soxut:e  review 
permitting  requirements  for  stationary 
sources;  ^  transportation  control 


measures  designed  to  reduce  vehicle 
miles  traveled;  re-implementing  the 
following  measures  (but  only  if  they  are 
not  being  implemented  at  the  time  the 
contingency  measures  are  triggered): 
expansion  of  the  bus  fleet  by  14  buses, 
establishment  of  400  Park  'n  Ride  lot 
spaces  and  a  250  space  intercept 
parking  lot,  and  establishment  of 
intercept  lot  and  cross-town  shuttle 
services;  or  other  measures  as  deemed 
appropriate,  considering.various  factors. 

f.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  of  Colorado  is 
required  to  submit  a  revision  to  the 
maintenance  plan  eight  years  after  the 
redesignation  of  the  Aspen  area  to 
attainment  for  PMio.  This  revision  is  to 
provide  for  maintenance  of  the  NAAQS 
for  an  additional  10  years  following  the 
first  ten  year  period.  Colorado  commits, 
in  the  Aspen  redesignation  request,  to 
submit  a  revised  maintenance  plan  to 
EPA  eight  years  after  the  approval  of  the 
redesignation  request  and  maintenance 
plan. 

v.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D  of  the  CAA 

In  order  for  an  area  to  be  redesignated 
to  attainment,  section  107(d)(3)(E) 
requires  that  it  must  have  met  all 
applicable  requirements  of  section  110 
and  part  D  of  the  CAA.  We  interpret  this 
to  mean  that,  for  a  redesignation  request 
to  be  approved,  the  State  must  have  met 
all  requirements  that  applied  to  the 
subject  area  prior  to,  or  at  the  time  of, 
submitting  a  complete  jedesignation 
request.  In  our  evaluation  of  a 
redesignation  request,  we  don't  need  to 
consider  other  requirements  of  the  CAA 
that  became  due  after  the  date  of  the 
submission  of  a  complete  redesignation 
request. 

a.  Section  110  Requirements 

Section  110(a)(2)  contains  general 
requirements  for  nonattainment  plans. 
These  requirements  were  met  for  Aspen 
with  Colorado's  January  15, 1992, 
submittal  and  revisions  submitted  on 
March  17.  1993,  and  December  9,  1993. 
EPA  fully  approved  the  Aspen  PMio  SIP 
on  September  14, 1994  (59  FR  47088). 
Additional  revisions  were  submitted  by 
the  State  on  March  13,  1995,  and  were 
approved  by  EPA  on  December  17, 1997 
(62  FR  66007). 


^The  maintenance  plan  refers  to  "Re-establishing 
new  source  review  permitting  requirements  for 
stastionaiy  soruces."  Given  that  PSD  permitting 


requirements  will  apply  to  the  area  after  the 
effective  date  of  this  action,  we  interpret  the 
maintenance  plan's  reference  to  mean 
"nonattainment  new  source  review." 


b.  Part  D  Requirements 

Before  a  PMm  nonattainment  area 
may  be  redesignated  to  attainment,  the 
State  must  have  fulfilled  the  applicable 
requirements  of  part  D.  Subpart  1  of  part 
D  establishes  the  general  requirements 
applicable  to  all  nonattainment  areas, 
subpart  4  of  part  D  establishes  specific 
requirements  applicable  to  PMm 
nonattainment  areas. 

The  requirements  of  sections  172(c) 
and  189(a)  regarding  attaiimient  of  the 
PMio  NAAQS,  and  the  requirements  of 
section  172(c)  regarding  reasonable 
further  progress,  imposition  of 
Reasonably  Available  Control  Measures 
(RACM),  the  adoption  of  contingency 
measiu^s,  and  the  submission  of  an 
emission  inventory,  have  been  satisfied 
through  our  September  14, 1994  (59  FR   - 
47088),  and  December  17,  1997  (62  FR 
66007),  approvals  of  the  Aspen  PMm 
SIP. 

Although  EPA's  regulations  [see  40 
CFR  51.396)  require  that  States  adopt 
transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattaiiunent  or  subject  to  an  EPA- 
approved  maintenance  plan,  we  have 
decided  that  a  transportation  conformify 
SIP  is  not  an  applicable  requirement  for 
purposes  of  evaluating  a  redesignation 
request  under  section  107(d)  of  the 
CAA.  This  decision  is  reflected  in  EPA's 
1996  approval  of  the  Boston  carbon 
monoxide  redesignation.  (See  61  FR 
2918,  January  30, 1996.) 

Although  there  are  no  stationary 
soinces  currently  located  in  the  Aspen 
attainment/maintenance  area,  once  the 
Aspen  area  is  redesignated  to 
attainment,  the  prevention  of  significant 
deterioration  (PSD)  requirements  of  part 
C  of  the  CAA  will  apply.  Colorado's 
PSD  regulations,  which  we  have 
previously  approved  as  meeting  all 
applicable  Federal  requirements  (See  51 
FR  31125,  September  2,  1986),  apply  to 
any  area  designated  as  unclassifiable  or 
attainment  and,  thus,  will  become  fully 
effective  in  the  Aspen  area  upon 
redesignation  of  the  area  to  attainment. 

c.  Have  the  Transportation  Conformity 
Requirements  Been  Met? 

Transportation  conformity  is  required 
by  section  176(c)  of  the  CAA.  Our 
conformity  rule  requires  that 
transportation  plans,  programs  and 
projects  conform  to  SIPs  and  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay  • 
timely  attainment  of  the  NAAQS.  On 
March  2, 1999,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  issued  a  decision  in 
Environmental  Defense  Fund  v.  the 
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Environmental  Protection  Agency,  No. 
97-1637,  that  we  must  make  an 
affirmative  determination  that  the 
submitted  motor  vehicle  emission 
budgets  contained  in  State 
Implementation  Plans  (SIPs)  are 
adequate  before  they  are  used  to 
determine  the  conformity  of 
Transportation  Plans  or  Transportation 
Improvement  Programs.  In  response  to 
the  court  decision,  we  make  any 
submitted  SIP  revision  containing  an 
emission  budget  available  for  public 
comment  and  respond  to  these 
comments  before  announcing  oiu' 
adequacy  determination.  The  criteria 
and  process  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4)  and  in  the  guidance 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999, 
Conformity  Coiul  Decision,"  dated  May 
14, 1999. 

In  the  Aspen  maintenance  plan, 
Colorado  established  a  new  mobile 
source  emissions  budget  of  16,244  lbs./ 
day  for  the  year  2015  and  beyond.  This 
budget  is  the  total  of  the  2015  mobile 
source  PMio  emissions  and  includes 
emissions  from  vehicle  ^xhaust, 
highways,  paved  arterial  and  local 
roads,  and  gravel  roads.  EPA's  approval 
of  16,244  Ibs./day  as  the  budget  means 
that  this  value  must  be  used  for 
conformity  determinations  for  2015  and 
beyond. 

EPA  sent  a  letter  to  the  Colorado  Air 
Pollution  Control  Division  (APCD)  on 
May  16,  2002  stating  that  the  motor 
vehicle  emissions  budget  in  the 
submitted  Aspen  PMio  maintenance 
plan  is  adequate.  This  finding  has  also 
been  announced  on  EPA's  conformity 
Web  site:  http://www.epa.gov/oms/ 
transp/conform/adequacy.htm.  We 
dociunented  our  adequacy 
determination  for  Aspen  in  the  Federal 
Register  on  August  20,  2002  (67  FR 
53925).  The  budgets  took  effect  on 
September  4,  2002  (15  days  after  our 
announcement  in  the  Federal  Register). 

d.  Did  Colorado  Follow  the  Proper 
Procedures  for  Adopting  This  Action? 

The  CAA  requires  States  to  observe 
certain  procediual  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission.  Section 
110(a)(2)  of  the  CAA  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
110(1)  of  the  CAA  similarly  provides 
that  each  revision  to  an  implementation 
plan  submitted  by  a  State  under  the 
CAA  must  be  adopted  by  such  State 


after  reasonable  notice  and  public 
hearing. 

Colorado  held  a  public  hearing  for  the 
proposed  rule  changes  on  January  11, 
2001.  The  rulemaking  was  adopted  by 
the  Air  Pollution  Control  Division 
(APCD)  directly  after  the  January  11, 
2001,  hearing  and  was  formally 
submitted  to  EPA  by  the  Governor  on 
November  9,  2001.  We  have  evaluated 
the  Governor's  submittal  and  have 
determined  that  Colorado  met  the 
requirements  for  reasonable  notice  and 
public  hearing  imder  section  110(a)(2) 
of  the  CAA. 

m.  Background 

To  implement  our  1987  revisions  to 
the  PMio  NAAQS,  on  August  7,  1987  (52 
FR  29383),  we  categorized  areas  of  the 
nation  into  three  groups  based  on  the 
likelihood  that  protection  of  the  PMio 
NAAQS  would  require  revisions  of  the 
existing  SIP.  We  identified  Aspen  as  a 
PMio  "Group  I"  area  of  concern,  i.e., 
areas  with  a  strong  likelihood  of 
violating  the  PMio  NAAQS  and 
requiring  a  substantial  SIP  revision.  The 
Aspen  area  was  among  several  Group  I 
PMio  areas,  all  of  which  were 
designated  and  classified  as  moderate 
PMio  nonattainment  areas  by  operation 
of  law  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  (November 
15.  1990).  See  56  FR  56694  at  56705- 
706  (November  6, 1991). 

By  November  1 5 , 1 991 ,  States 
containing  initial  moderate  PMio 
nonattaiiunent  areas  were  required  to 
submit  most  elements  of  their  PMio 
SEPs.  [See  sections  172(c),  188,  and  189 
of  the  CAA.)  Some  provisions,  such  as 
PMio  contingency  measiues  required  by 
section  172(c)(9)  of  the  CAA  and 
nonattainment  new  source  review  (NSR) 
provisions,  were  due  at  later  dates.  In 
order  for  a  nonattainment  area  to  be 
redesignated  to  attaiiunent,  the  above 
mentioned  conditions  in  section 
107(d)(3)(E)  of  the  CAA  must  be  met. 
We  fully  approved  the  PMio  SIP  for 
Aspen  on  September  14,  1994  (59  FR 
47088). 

EPA  promulgated  new  standards  for 
PMio  on  September  18,  1997.  Areas 
were  to  be  designated  imder  the  new 
PMio  standard  by  July  2000.  On  May  14, 
1999,  the  United  States  Court  of 
Appeals  for  the  DC  Circuit  in  American 
Trucking  Associations,  Inc.,  et  al.  v. 
United  States  Environmental  Protection 
.Agency  vacated  the  1997  PMio  standard. 
Because  of  the  Court  ruhng,  we  are 
continuing  to  implement  the  pre- 
existing PMio  standard,  and  are 
therefore  approving  redesignations  to 
qualified  PMio  nonattaiiunent  areas.  On 
November  9,  2001,  the  Governor  of 
Colorado  submitted  a  request  to 


redesignate  the  Aspen  moderate  PMio 
nonattaiiunent  area  to  attainment  (for 
the  1987  PMio  NAAQS)  and  submitted 
a  maintenance  plan  for  the  area. 

IV.  Consideration  of  CAA  Section  110(1) 

Section  110(1)  of  the  CAA  states  that 
a  SIP  revision  cannot  be  approved  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  towards  attainment  of  a 
NAAQS  or  any  other  applicable 
requirement  of  the  CAA.  As  stated 
above,  the  Aspen  area  has  shown 
continuous  attainment  of  the  PMm 
NAAQS  and  has  met  the  applicable 
Federal  requirements  for  redesignation 
to  attainment.  The  maintenance  plan 
and  associated  SIP  revisions  will  not 
interfere  with  attainment,  reasonable 
further  progress,  or  any  other  applicable 
requirement  of  the  CAA. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  estabUshed  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  14,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Adininistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  Matter,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  April  18,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

m  40  CFR  parts  52  and  81 ,  chapter  I,  title 
40  are  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G — Colorado 

■  2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(97)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

***** 

(c)  *  *   * 


(97)  On  November  9,  2001,  the  State 
of  Colorado  submitted  a  maintenance 
plan  for  the  Aspen  PMio  nonattainment 
area  and  requested  that  this  area  be 
redesignated  to  attainment  for  the  PMio 
National  Ambient  Air  Quality 
Standards.  The  redesignation  request 
and  maintenance  plan  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

(i)  Incorporation  by  reference. 

(A)  Colorado  Air  Pollution  Control 
Division,  "State  Implementation  Plan — 
Specific  Regulations  for 
Nonattainment — Attainment/ 
Maintenance  Areas  (Local  Areas),"  5 
CCR  1001-20,  revisions  adopted  January 
11,  2001,  effective  February  28,  2001  as 
follows:  Section  III,  which  is  titled 
"Aspen/Pitkin  Coimty  PMio 
Attainment/Maintenance  Area,"  and 
which  supersedes  and  replaces  all  prior 
versions  of  Section  HI. 
■  3.  Section  52.332  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§52.332    Control  strategy:  Particulate 
matter. 


(m)  On  November  9,  2001,  the  State 
of  Colorado  submitted  a  maintenance 
plan  for  the  Aspen  PMio  nonattainment 
area  and  requested  that  this  area  be 
redesignated  to  attainment  for  the  PMm 
National  Ambient  Air  Quality 
Standards.  The  redesignation  request 
and  maintenance  plan  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

PART  81— {AMENDED] 

■  1.  The  authority  citation  for  peut  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ef  seq. 

■  2.  In  section  81.306,  the  table  entided 
"Colorado-PM-10"  is  amended  by 
revising  the  entries  under  Pitkin  County 
for  the  "Aspen/Pitkin  Coimty  Area"  to 
read  as  follows: 

§81.306    Colorado. 
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Colorado— PM-10 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Pitkin  County: 

Aspen/Pitkin  County  Area— The  area  encompassed  by  the  following  Parcel  ID 
numtjers,  as  defined  by  the  Pitkin  County  Planning  Department;  2337-29, 
2737-28,  2737-21,  2737-20,  2737-19,  2737-18,  2737-17,  2737-08,  2737-07. 
2737-06,  2735-22,  2735-15,  2735-14,  2735-13,  2735-12,  2735-11,  2735-10. 
2735-03,  2735-02,  2735-01,  2641-31,  2643-36,  2643-35,  2643-34,  2643-27, 
2643-26. 


7/14/03    Attainment. 


[FR  Doc.  03-12026  Filed  5-14-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  95-31 ;  FCC  03-44] 

RIN  3060-AHg6 

Reexamination  of  the  Comparative 
Standard  for  Noncommercial 
Educational  Applicants;  Association  of 
America's  Public  Television  Stations' 
Motion  for  Stay  of  Low  Power 
Television  Auction  (No.  81) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document  the 
Commission  modihes  its  rules  and 
procedures  for  allocating  and  licensing 
"non-reserved"  broadcast  spectrum 
where  conflicting  uses  are  proposed  by 
commercial  and  noncommercial 
educational  broadcast  stations.  The 
Commission  received  several  comments 
in  how  to  resolve  solutions.  These 
methods  were  established  to  select 
among  competing  noncommercial  and 
commercial  applicants. 
DATES:  Effective  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
J.  Bash  (202)  418-1188  or 
ebash@fcc.gov,  Peter  Corea  (202)  418- 
7931  or  pcorea@fcc.gov,  Media  Bureau, 
Policy  Division. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Second 
Report  and  Order  ("2R&-0")  in  MM 
Docket  No.  95-31;  FCC  03-44,  adopted 
March  4,  2003,  and  releasad  on  April 
10,  2003.  The  hill  text  of  this  2R&0  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center.  445  Twelfth 


Street,  SW..  Room  CY— A257,  Portals  II. 
Washington.  DC  20554,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International.  Room 
CY— B402.  telephone  (202)  863-2893,  or 
via  e-mail  quaIexint@aol.com.  This 
document  is  also  available  to  persons 
with  disabilities  requiring  accessible 
formats  (electronic  ASCII  text,  Braille, 
large  print,  and  audiocassette)  by 
contacting  Brian  Millin  at  (202)  418- 
7426  (voice),  (202)  418-7365  (TTY),  or 
by  sending  an  e-mail  to  access@fcc.gov. 

Synopsis  of  Second  Report  and  Order 

L  Introduction 

1.  In  this  2R6-0,  we  establish  new 
policies  for  licensing  spectnmi  that  the 
Commission  has  not  reserved  for  the 
exclusive  use  of  broadcast  stations  that 
provide  or  intend  to  provide 
noncommercial  educational  ("NCE") 
service.  In  developing  our  new  policies 
and  procedures,  we  are  constrained  by 
a  number  of  court  decisions, 
regulations,  and  statutory  provisions 
that,  taken  together,  limit  our  options. 
We  have  come  to  the  following 
conclusions.  First,  those  stations  that  a 
nonprofit  educational  organization 
shows  will  be  used  to  advance  an 
educational  program  are  eligible  to  be 
licensed  as  NCE  radio  or  television 
stations  and  thus  are  exempt  from 
auction.  Nonprofit  educational 
organizations  that  do  not  make  such  a 
showing  must  compete  at  auction  for 
licenses.  Second,  we  will  not  hold 
applicants  for  NCE  stations  ineligible  to 
apply  for  non-reserved  channels,  and 
instead  will  permit  such  applicants  to 
continue  to  apply  for  this  spectrum  in 
hling  windows.  Any  applications  for 
NCE  stations  determined  to  be  mutually 
exclusive  with  applications  for 
commercial  stations  will  be  dismissed, 
although  applicants  for  services  in 
which  engineering  solutions  are 
possible  will  have  a  prior  opportunity 
for  settlement.  Third,  we  reaffirm  our 


existing  relaxed  reservation  criteria, 
which  enable  woidd-be  applicants  for 
NCE  stations  in  the  full-power  FM  and 
TV  services  to  add  to  the  number  of 
channels  reserved  for  their  use  when 
they  demonstrate  that  they  are 
technically  precluded  from  using  an 
already-reserved  channel,  and  they  will 
provide  needed  NCE  service  in  a  given 
area.  Interested  parties  may  use  these 
criteria  to  resewe  channels  in  futine 
allocation  proceedings,  as  well  as  to 
reserve  chaimels  already  in  the  Table  of 
Allotments  for  which  the  Commission 
initiated  an  allocation  proceeding  prior 
to  the  August  7,  2000  effective  date  of 
the  relaxed  reservation  standards,  and 
for  which  the  Commission  has  never 
accepted  applications.  Interested  parties 
may  not  use  these  criteria  to  reserve 
chaimels  already  in  the  Table  for  which 
the  Commission  initiated  an  allocation 
rulemaking  after  August  7,  2000,  or 
channels  for  which  the  Commission  has 
already  accepted  applications. 

n.  Background 

2.  The  Commission  licenses  NCE 
stations  on  chaimels  reserved  for  their 
exclusive  use  and  also  on  other 
broadcast  spectrum.  In  the  FM  service, 
the  Commission  has  reserved  twenty 
specific  channels  out  of  a  total  of  one 
hundred  channels,  exclusively  for  full- 
power  FM  and  FM  translator  use  by 
NCE  stations.  In  the  television  service, 
the  Commission  has  reserved  a  similar 
proportion  of  channels,  but  using 
different  channels  in  the  Table  of 
Allotments  in  different  geographic  areas 
across  the  country.  The  Commission  has 
not  reserved  any  particular  frequencies 
for  exclusive  use  in  the  AM  service,  or 
secondary  TV  services,  such  as  low 
power  television  (LPTV)  and  TV 
translators. 

3.  The  Commission  initiated  this 
proceeding  in  1995  to  revise  the  criteria 
it  used  to  select  among  competing 
applicants  for  new  NCE  stations.  In  the 
past,  the  Commission  had  used 


comparative  criteria  to  resolve  mutually 
exclusive  applications  in  both  the 
commercial  and  NCE  services,  although 
the  criteria  were  different  for  reserved 
and  non-reserved  spectrum.  NCE 
applicants  competing  against 
commercial  applicants  for  a  non- 
reserved  channel  were  evaluated  using 
the  commercial  criteria.  Both 
comparative  processes,  however,  were 
called  into  question  in  the  1990s, 
leading  the  Commission  to  revisit  its 
comparative  criteria  for  applicants  for 
both  commercial  and  NCE  stations.  The 
Commission  has  adopted  new  selection 
criteria  for  NCE  stations. 

4.  The  Balanced  Budget  Act  of  1997 
("1997  Budget  Act")  amended  certain 
provisions  of  the  Communications  Act 
("Act")  germane  to  the  Commission's 
ongoing  review  of  its  licensing 
processes.  The  1997  Budget  Act 
amended  section  309(j)  of  the  Act.  As 
revised,  section  309(j)(l)  states:  "If 

*  *  *  mutually  exclusive  applications 
are  accepted  for  any  initial  licenses  or 
construction  permits,  then,  except  as 
profvided  in  paragraph  (2),  the 
Commission  shall  grant  the  license  or 
permit  to  a  qualified  applicant  through 
a  system  of  competitive  bidding  that 
meets  the  requirements  of  this 
subsection."  Section  309(j)(2)  sets  forth 
the  limited  exceptions  to  section 
309(j)(l).  including  "licenses  or 
construction  permits  issued  by  the 
Commission  *  *  *  (C)  for  stations 
described  in  section  397(6)  of  this  Act." 
Section  397(6)  of  the  Act  provides  the 
definition  of  NCE  stations. 

5.  Given  the  different  licensing 
mechanisms  for  NCE  stations  and  all 
other  stations,  the  Commission  issued  a 
Further  Notice  of  Proposed  Rulemaking 
("FNPRM"),  63  FR  58358,  October  30. 
1998.  in  this  docket  and  sought 
comment  on  how  to  resolve  conflicts 
between  commercial  and  NCE 
applicants  for  non-reserved  spectrum. 
The  Commission  also  sought  comment 
on  whether  section  309  of  the  Act 
prohibited  it  from  using  competitive 
bidding  to  resolve  any  mutually 
exclusive  applications  when  they 
included  at  least  one  fried  by  an 
appUcant  for  an  NCE  station,  or  instead 
only  when  they  involved  competing 
applications  for  reserved  channels. 

6.  In  the  Report  and  Order  ("R&O"), 
65  FR  36375.  June  8.  2000.  the 
Commission  concluded  that  "the 
exemption  of  NCE  applicants  from  our 
general  mandatory  auction  authority 
does  not  prohibit  us  from  auctioning 
non-reserved  spectrum,  even  when  NCE 
entities  apply  for  those  channels."  The 
Commission  decided  to  require 
applicants  for  NCE  stations  to  compete 
with  applicants  for  commercial  stations 


for  non-reserved  spectrum  at  auction.  In 
order  to  minimize  any  hardship  on 
applicants  for  NCE  stations,  the 
Commission  also  relaxed  the  criteria 
used  to  evaluate  requests  to  reserve  new 
channels. 

7.  The  Association  of  Public 
Television  Stations,  the  Corporation  for 
Public  Broadcasting,  National  Public 
Radio,  and  the  State  of  Oregon 
challenged  the  Commission's  decision 
in  court.  In  NPR  v.  FCC.  254  F.3d  226 
(DC  Cir.  2001),  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  rejected  the 
Commission's  construction  of  section 
309.  The  court  held  that  "nothing  in  the 
Act  authorizes  the  Commission  to  hold 
auctions  for  licenses  issued  to  NCEs  to 
operate  in  the  unreserved  spectrum." 
because  section  309(j)(2)  denied  the 
Commission  the  authority  to  use 
competitive  bidding  "based  on  the 
natujre  of  the  station  that  ultimately 
receives  the  license,  and  not  on  the  part 
of  the  spectrum  in  which  the  station 
operates,"  254  F.3d  at  229. 

8.  In  order  to  resolve  the  issues  raised 
by  the  court's  decision,  we  issued  a 
Second  Further  Notice  of  Proposed 
Rulemaking  (2FNPRM),  67  FR  9945, 
March  5.  2002.  We  asked  for  comment 
on  the  scope  of  the  auction  exemption, 
and  offered  three  options,  not 
necessarily  mutually  exclusive,  on  how 
to  resolve  the  competing  interests  of 
applicants  for  commercial  and  NCE 
stations  in  the  non-reserved  spectrum. 
First,  we  proposed  to  hold  applicants 
for  NCE  stations  ineligible  for  this 
spectrum,  stating  that  such  an  approach 
"is  consistent  with  the  statutory 
language"  and  "has  the  advantage  of 
clarity  and  simplicity."  Second, 
recognizing  that,  under  our  first 
proposal,  spectrum  might  lie  fallow  if 
no  commercial  applicants  applied  to  use 
it,  we  proposed  to  permit  applicants  for 
NCE  stations  to  apply  for  non-reserved 
spectrum,  subject  to  dismissal  of  their 
applications  if  they  were  mutually 
exclusive  with  those  filed  by 
commercial  apphcants.  Third,  given 
that  applicants  for  NCE  stations  may  not 
legally  participate  in  auctions,  we  also 
sought  comment  on  whether  we  should 
further  relax  the  criteria  for  would-be 
applicants  for  NCE  stations  to  reserve 
additional  channels  in  the  future,  and 
whether  we  should  permit  NCE 
applicants  the  opportiinity  to  apply 
such  criteria,  or  other  criteria,  to  reserve 
existing  or  "vacant"  allotments.  We  also 
welcomed  comment  on  other  options. 


m.  Discussion 

A.  Scope  of  Exemption  for  NCE  Stations 
From  Competitive  Bidding 

1.  Generally 

9.  Background.  In  the  2FNPRM,  we 
sought  comment  on  the  breadth  of 
section  309(j)(2){C),  which"  exempts  NCE 
stations  from  competitive  bidding.  As 
indicated,  that  section  exempts  the 
licenses  issued  "for  stations  described 
in  section  397(6)  of  this  Act." 
Subsection  (A)  defines  "noncommercial 
educational  broadcast  station"  by 
incorporation  of  the  Commission's 
eligibiUty  ndes  for  such  stations  in 
effect  in  1978.  Subsection  (B)  defines  as 
NCE  stations  those  that  are 
municipality-owned  and  transmit  only 
noncommercial  programs  for 
educational  purposes. 

10.  Discussion.  We  conclude  that  the 
auction  exemption  for  NCE  stations 
applies  to  two  types  of  broadcast 
stations:  (1)  AM,  full-power  FM.  FM 
translator,  and  full-power  TV  stations 
that  a  nonprofit  educational 
organization  shows  will  be  used  to 
advance  an  educational  program,  and 
are  eligible  to  be  licensed  as  NCE 
stations  pursuant  to  the  Commission's 
service-specific  standards,  in  effect  as  of 
November  1978;  and  (2)  stations  that 
will  be  used  by  a  municipality  to 
transmit  only  nonconunercial  programs 
for  educational  purposes.  Section 
309(j)(2)(C)  states  that  "(t)he 
competitive  bidding  authority  panted 
by  this  paragraph  shall  not  apply  to 
licenses  or  construction  permits  issued 
by  the  Commission  *   *   *  (C)  for 
stations  described  in  section  397(6)  of 
this  Act."  Section  397(6),  in  tvun,  states 
that  "(t)he  terms  'noncommercial 
educational  broadcast  station'  and 
'public  broadcast  station'  mean  a        , 
television  or  radio  broadcast  station 
which  (A)  under  the  nUes  and 
regulations  of  the  Commission  in  effect 
on  the  effective  date  of  this  paragraph, 

is  eligible  to  be  licensed  by  the 
Commission  as  a  noncommercial 
educational  radio  or  television 
broadcast  station  and  which  is  owned 
and  operated  by  a  public  agency  or 
nonprofit  private  foimdation, 
corporation,  or  association;  or  (B)  is 
owmed  and  operated  by  a  municipality 
and  which  transmits  only 
noncommercial  programs  for  education 
purposes."  Defining  stations  within  the 
scope  of  section  397(6)(A)  must  begin 
with  the  content  of  our  eligibility  rules 
as  of  November  2.  1978,  because  that  is 
the  date  section  397(6)  became  effective. 
The  substance  of  the  eligibility  ndes  for 
NCE  stations  has  not  changed  since  that 
time.  Section  73.503(a)  of  the 
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Commission  rules  set  forth  the  current 
eligibility  rule  for  FM  stations:  "A 
noncommercial  educational  FM 
broadcast  station  will  be  licensed  only 
to  a  nonprofit  educational  organization 
and  upon  showing  that  the  station  will 
be  used  for  the  advancement  of  an 
educational  program."  Section  73.621(a) 
of  the  rules  sets  forth  the  current 
eligibility  rule  for  TV  stations: 
"(N)oncommercial  educational 
broadcast  stations  will  be  licensed  only 
to  nonprofit  educational  organizations 
upon  showing  that  the  proposed 
stations  will  be  used  primarily  to  serve 
the  educational  needs  of  the 
commimity;  for  the  advancement  of 
educational  programs;  and  to  furnish  a 
nonprofit  and  noncommercial  television 
broadcast  service."  Weaving  together 
these  various  regulatory  and  statutory 
provisions,  in  the  manner  the  Act 
instructs,  under  section  397(6)(A),  an 
NCE  station  is  either  an  FM  or  TV 
station  that  is  licensed  to  a  nonprofit 
educational  organization  that  shows  that 
the  station  will  be  used  to  advance  an 
educational  program.  A  TV  station  must 
also  show  that  the  station  will  be  used 
to  furnish  a  nonprofit  and 
noncommercial  service  that  will  serve 
the  educational  needs  of  its  community. 
The  Commission  has  also  licensed  AM 
stations  that  satisfy  the  FM  station 
eligibility  rules,  as  well  as  FM 
translators  that  rebroadcast  the  signals 
of  an  NCE  FM  station,  as  NCE  stations, 
and  has  done  so  both  before  and  since 
the  November  1978  effective  date  of 
section  397(6).  In  terms  of  paragraph 
397(6)(B),  an  NCE  station  is  also  any 
station  that  is  owned  and  operated  by  a 
municipality  and  transmits  only 
noncommercial  programs  for 
educational  purposes,  regardless  of  the 
Commission's  eligibility  rules.  We 
conclude  that  applicants  are  exempt 
from  auctions,  pursuant  to  section 
309(j)(2)(C),  only  when  they  file 
applications  for  broadcast  stations 
expressly  defined  by  sections  397(6)(A) 
and  397(6)(B). 

11.  This  construction  of  the  governing 
legal  standards  for  NCE  stations  is 
consistent  with  our  current  practice. 
The  Commission  has  long  licensed 
nonprofit  educational  organizations, 
such  as  universities,  to  provide 
commercial  service  on  non-reserved 
channels.  When  hcensed  to  operate 
commercial  broadcast  stations,  these 
nonprofit  educational  organizations  are 
subject  to  the  requirements  applicable  to 
all  commercial  stations.  For  example, 
they  must  pay  filing  fees;  by  contrast, 
fees  are  not  required  with  respect  to  any 
station  that  a  nonprofit  educational 


organization  is  licensed  to  operate  as  an 
NCE  station. 

2.  LPTV  and  TV  Translators 

12.  Background.  We  also  sought 
comment  on  the  applicability  of  the 
auction  exemption  in  section 
309(j)(2)(C)  to  LTPV  and  TV  translator 
stations  specifically.  The  Commission 
does  not  now  issue,  and  has  never 
issued,  licenses  for  NCE  stations  in 
these  services.  As  a  result,  we  asked 
whether  the  auction  exemption  extends 
to  applicants  for  LPTV  and  TV 
translator  licenses  that  could  qualify  as 
applicants  for  NCE  stations  in  other 
services.  If  the  fact  that  we  have  not 
licensed  LPTV  and  TV  translator 
facilities  as  NCE  stations  in  the  past 
means  that  applicants  must  compete  for 
these  license  at  auction,  we  asked 
whether,  and  if  so  how,  we  should 
create  an  NCE  LPTV  and  TV  service. 
Even  if  we  took  such  action,  we  sought 
comment  on  whether  it  would  have  any 
impact  on  the  auctions  exemption, 
given  that  section  397(6)(A)  of  the  Act 
defines  NCE  stations  in  terms  of  our 
eligibility  rules  as  they  existed  on 
November  2,  1978. 

Discussion.  We  conclude  that  no 
licenses  for  LPTV  and  TV  translator 
facilities  fall  within  the  scope  of  section 
397(6)(A),  and  that  adopting  new  NCE 
eligibility  criteria  for  these  services 
would  not  bring  applicants  for  such 
services  within  the  scope  of  the  auction 
exemption.  LPTV  and  TV  translator 
facilities,  however,  qualify  as  NCE 
stations  imder  section  397(6)(B)  of  the 
Act,  if  they  are  owned  and  operated  by 
municipalities  and  transmit  only  NCE 
programs.  This  definition  does  not  turn 
on  our  eligibility  rules,  and  so 
applicants  of  the  latter  type  are  exempt 
from  auction. 

13.  Section  397{6)(A)  of  the  Act 
defines  the  NCE  stations  that  are  exempt 
fi-om  auction  in  terms  of  the 
Commission's  eligibility  rules  in  effect 
on  November  2,  1978.  We  did  not 
license  LPTV  and  TV  translator  facilities 
as  NCE  stations  as  of  that  date.  Indeed, 
the  Commission  did  not  create  the  LPTV 
service  until  1982,  and  at  that  time 
expressly  rejected  the  approach  of 
licensing  these  facilities  as  NCE 
stations.  With  respect  to  the  LPTV 
service,  the  Commission  stated  that 

Whether  a  low  power  applicant  or  licensee 
is  noncommercial  or  not-for-profit  is  a 
decision  properly  made  by  the  licensee  on 
the  basis  of  applicable  corporate  and  tax  law, 
pertinent  requirements  of  the  Corporation  for 
Public  Broadcasting  and  perceived 
characteristics  of  the  market  Ln  which  it 
proposes  to  operate.  Section  73.621  of  the 
Commission  rules  (the  eligibility  and 
programming  rules  regarding  NCE  TV 


stations)  will  not  apply  to  Iqwer  power 
stations. 

The  same  applies  to  TV  translators, 
because  LPTV  and  TV  translators  are 
virtually  the  same;  the  difference 
between  the  two  is  that  LPTV  licenses 
can  originate  more  programming  than 
TV  translator  licensees,  but  licensees 
can  switch  between  the  two  through 
simple  letter  notification  to  the 
Commission.  Although  we  have 
exempted  LPTV  and  TV  translator 
licensees  from  administrative  fees  on 
certain  conditions,  we  do  not  license 
these  facilities  as  NCE  stations,  with  the 
result  that  the  programming  and  service 
requirements  for  NCE  stations  do  not 
apply.  Given  that  we  do  not  license 
LPTV  and  TV  translator  facilities  as 
NCE  stations,  and  did  not  do  so  as  of  the 
effective  date  of  section  397(6),  these 
stations  (other  than  those  defined  in 
section  397(6){B))  do  not  fall  within  the 
scope  of  section  309{j)(2){C). 

14.  Section  397(6)(B)  defines  an  NCE 
station  as  one  that  "is  owned  and 
operated  by  a  municipality  and  which 
transmits  only  nonconmiercial  programs 
for  education  piuposes."  This  definition 
does  not  incorporate  the  Commission's 
eligibihty  rules  for  NCE  stations.  LPTV 
and  TV  translator  stations  that  are 
owned  and  operated  by  municipalities 
and  transmit  only  noncommercial 
programming  for  educational  purposes 
are  exempt  from  auction  imder  section 
309(j)(2)(C). 

B.  Licensing  of  Non-Reserved  Spectrum 

15.  Background.  In  the  2FNPRM.  we 
offered  two  different  proposals  for 
licensing  noncommercial  educational 
applicants  on  non-reserved  spectnun. 
As  one  option,  we  proposed  to  hold 
applicants  for  NCE  station  licenses 
simply  ineligible  for  non-reserved 
spectrum.  As  an  alternative,  we 
proposed  to  accept  applications  for  both 
commercial  and  NCE  stations  in  the 
non-reserved  spectnun,  with  the  latter 
applications  subject  to  dismissal  if  they 
were  mutually  exclusive  with  the 
former.  We  also  asked  whether  we 
should  amend  the  anti-collusion  rule  to 
permit  mutually  exclusive  commercial 
and  NCE  applicants  for  AM  stations  a 
prior  opportunity  to  resolve  their 
conflicts  through  settlements. 

16.  Discussion.  We  adopt  ovu  proposal 
to  allow  applicants  for  NCE  stations  to 
submit  applications  for  non-reserved 
spectnun  in  a  filing  window,  subject  to 
being  rettuned  as  imacceptable  for  filing 
if  there  is  any  mutually  exclusive 
application  for  a  commercial  station.  We 
also  will  allow  applicants  for  AM 
stations  and  secondary  services  a  prior 
opporttmity  to  resolve  their  mutually 
exclusive  applications  through 


settlements.  We  prefer  this  approach  to 
that  of  holding  applicants  for  NCE 
stations  ineligible  to  apply  for  non- 
reserved  spectnun.  These  policies  are 
designed  to  preserve  opportunities  for 
applicants  for  NCE  broadcast  stations  to 
use  non-reserved  spectrum,  consistent 
with  section  309(j),  as  amended,  and  in 
a  manner  that  will  not  imduly  delay  the 
initiation  of  any  broadcast  service  to  the 
public.  We  recognize  that  these 
opportunities  are  limited  to  those 
situations  in  which  commercial 
applicants  do  not  file  mutually 
exclusive  applications  for  the  spectnun, 
and  to  certain  services  in  which  the 
applicants  reach  a  settlement,  but  these 
situations  can  and  do  happen. 

17.  As  a  practical  matter,  and  as  is 
currendy  oiu  practice,  we  will  begin  the 
licensing  process  for  non-reserved 
spectrum  by  opening  an  auctions  filing 
window.  Applicants  for  NCE  stations 
may  submit  applications  in  the  window 
in  the  same  way  as  commercial 
applicants,  using  FCC  Form  175,  the 
"short-form"  application  to  participate 
in  an  auction.  Applicants  that  seek  an 
NCE  station  license  must  identify 
themselves  by  checking  the  box  labeled 
"noncommercial  educational,"  which 
will  serve  as  a  preliminary  showing  that 
they  intend  to  use  the  station  to  advance 
an  educational  program  and  that  they 
meet  all  other  Commission  eligibility 
requirements  for  NCE  stations. 
Applicants  that  do  not  check  this  box 
will  be  considered,  as  a  matter  of  law, 
applicants  for  commercial  broadcast 
stations.  Because  an  applicant's  self- 
identification  as  "noncommercial 
educational"  affects  its  eligibility  to 
hold  an  NCE  station  license  and 
therefore  its  eligibility  to  participate  in 
an  auction,  we  will  treat  any  applicant's 
attempt  to  change  its  self-identification 
as  a  major  amendment,  which  is 
prohibited  after  the  short-form 
application  filing  deadline. 
Applications  for  NCE  stations  that  are 
mutually  exclusive  only  with  one 
another  will  not  proceed  to  auction  and 
instead  will  be  resolved  by  the  same 
point  system  selection  procedures  that 
we  have  established  for  the  reserved 
band.  Any  application  for  an  NCE 
station  that  is  mutually  exclusive  with 
any  application  for  a  commercial 
broadcast  station  vdll,  after  any 
settlement  opportunities  expire,  be 
returned  as  unacceptable  for  filing. 

18.  Anti-Collusion  Rule.  We  adopt  the 
approach  outlined  in  the  2FNPRM  to 
amend  our  anti-collusion  rule  to  permit 
mutually  exclusive  applicants  for  AM 
stations  to  settle,  when  the  applicants 
include  at  least  one  for  an  NCE  station. 
The  anti-collusion  rule  generally 
prohibits  applicants  that  have  filed 


mutually  exclusive  applications  firom 
"discussing  or  negotiating  settlement 
agreements"  among  themselves  after  the 
short-form  filing  deadline.  The 
Commission,  however,  has  carved  out 
limited  exceptions  for  certain  applicant 
groups  in  the  broadcast  and 
Instructional  Fixed  Television  (ITFS) 
services,  namely  those  involving 
applications  for  major  modifications 
that  are  mutually  exclusive  with  one 
another  or  with  applications  for  new 
stations,  as  well  as  those  involving 
secondary  services.  The  Commission 
created  these  exceptions  based  in  part 
on  the  fact  that  it  is  possible  for  the 
applicants  to  devise  engineering 
solutions  to  remove  the  technical 
conflicts  between  their  applications. 

19.  As  a  consequence  of  the  exception 
for  secondary  services,  applicants  for 
NCE  stations  in  the  LPTV  and  translator 
services  already  have  the  opporttmity  to 
resolve  their  mutually  exclusivity 
applications.  Applicants  for  new  AM 
stations  also  have  the  opporttuiity  to 
settle  when  their  applications  are 
mutually  exclusive  with  those  for  major 
modifications.  We  believe  it  will  serve 
the  public  interest  if  we  expand  the 
settlement  opporttmity  to  applicants  for 
new  AM  stations  that  are  mutually 
exclusive  with  one  another,  when  at 
least  one  of  them  is  an  applicant  for  an 
NCE  station.  Given  the  limited  niunber 
of  opportimities  for  any  new  stations 
using  AM  frequencies,  this  expansion  to 
the  groups  that  qualify  for  settlement  is 
incremental.  This  is  buttressed  by  the 
fact  that  we  limit  the  groups  of  AM 
applicants  eligible  to  enter  into 
settlements  to  only  those  that  include 
applicants  for  both  commercial  and  NCE 
stations.  We  do  not  believe  that 
extending  settlement  opportimities  to 
applicants  for  NCE  stations  is 
particiUarly  likely  to  compromise  the 
piupose  of  the  anti-collusion  rule, 
which  is  to  enhance  the  competitiveness 
of  the  auction  process,  given  that  these 
applicants  will  never  compete  at 
auction  for  the  licenses  for  which  they 
have  applied.  As  a  result,  mixed  groups 
of  applicants  for  AM  stations  will  have 
the  opportunity  to  design  engineering 
solutions  or  reach  other  settlements, 
which  must  conform  to  all  requirements 
in  our  settlement  process  for  broadcast 
applicants.  Because  we  only  accept 
applications  for  non-reserved  full-power 
FM  and  full-power  TV  channels  that  are 
already  in  the  Table  of  Allotments,  it  is 
not  possible  for  applicants  that  file 
mutually  exclusive  applications  for 
such  channels  to  resolve  their  conflicts 
through  engineering  means;  as  a  result, 
we  will  not  extend  a  similar  setUement 
opporttmity  to  them. 


C.  Allocating  Spectrum 

20.  Background.  In  the  R&O  in  this 
proceeding,  the  Commission  decided  to 
allocate  a  chaimel  as  reserved  if  a 
proponent  demonstrated:  For  radio,  that 
it  is  technically  precluded  from  using  a 
reserved  chaimel  and  would  provide  a 
first  or  second  NCE  radio  service  to  10% 
of  the  popiUation  vnthin  its  ImV/m 
contotu,  and  for  television,  that  there  is 
no  reserved  channel  available  in  the 
proponent's  conununity  and  it  would 
provide  the  first  or  second  NCE 
television  service  to  2000  or  more 
people  who  constitute  10%  of  the 
population  within  its  noise  limited 
contoiu.  The  Commission  adopted  these 
standards  for  use  at  the  allocation  stage 
of  the  licensing  process,  and  thus 
expressly  declined  to  extend  them  to 
existing  (vacant)  allotments,  pending 
applications,  and  services  such  as  AM 
that  do  not  use  an  allocations  process. 
In  the  2FNPRM,  we  asked  whether  we 
should  further  relax  the  reservation 
standards,  and  if  so  what  the  standard 
should  be.  We  also  asked  whether  we 
should  establish  opportunities  for 
interested  parties  to  reserve  existing 
allotments  that  we  have  not  yet  licensed 
(i.e.,  "vacant"  allotments),  and  if  so 
what  the  standards  should  be. 

21.  Discussion.  We  reaffirm  the 
relaxed  reservation  standard  that  the 
Commission  adopted  in  the  R&-0  in  this 
proceeding.  We  will  permit  the  use  of 
these  criteria  to  reserve  channels  not 
only  in  futiue  allocation  proceedings, 
but  also  in  allocation  proceedings  that 
the  Commission  initiated  prior  to  its 
adoption  of  the  relaxed  reservation 
standard.  We  believe  these  policies  best 
satisfy  the  public  interest,  and  are  the 
fairest  to  all  parties  concerned. 

22.  Future  Allocations.  The 
Conunission  already  has  reserved 
twenty  (201-220)  out  of  a  total  of  one 
hundred  FM  chaiuiels  for  the  exclusive 
use  of  NCE  stations,  and  will  reserve 
any  of  the  remaining  eighty  channels 
(221-300)  fbrTMCE  stations  if  one  of 
three  tests  is  satisfied.  The 
Commission's  original  piupose  in 
reserving  a  band  of  channels  was  simply 
to  ensure  that  NCE  stations  would 
develop;  when  establishing  the  FM  and 
TV  services,  the  Commission  was 
concerned  that  commercial  stations,  due 
to  their  financial  advantage,  would 
make  such  immediate  use  of  the 
spectrum  for  these  services  that  none 
would  remain  available  for  NCE  stations 
when  they  were  prepared  to  make  use 
of  it.  In  order  to  ensure  that  NCE 
stations  could  in  fact  make  use  of  the 
reserved  band  of  chaimels,  the 
Commission  adopted  two  tests  for 
reserving  chaimels  outside  this  band; 


26224 Federal  Register /Vol.  68,  No.  94 /Thursday.  May  15,  2003 /Rules  and  Regulations 


the  Conunission  will  allocate  a  new  FM 
channel  as  reserved  if  a  would-be 
applicant  for  an  NCE  station  can  show 
that  it  cannot  use  another  reserved 
channel  to  provide  its  service  without 
causing  interference  to  either  a  foreign 
station  or  a  domestic  TV  station 
operating  on  channel  6.  Moreover,  in 
order  "to  mitigate  any  potential 
hardship  that  the  auction  process  might 
impose  on  noncommercial  entities,"  the 
Commission  adopted  a  third  test  for 
reserving  channels  outside  201-220  in 
the  R&O  in  this  proceeding.  Under  this 
third  standard,  the  Commission  will 
allocate  a  new  FM  channel  as  reserved 
if  a  would-be  applicant  for  an  NCE 
station  can  show  that  it  is  technically 
precluded  from  using  a  reserved 
channel,  and  that  it  will  provide  a  first 
or  second  NCE  service  to  10%  of  the 
population  within  its  proposed 
protected  service  contour.  Since  the 
Commission  further  relaxed  the 
standard,  several  parties  have  asked  the 
Commission  to  eillocate  a  particidar  FM 
channel  as  reserved  piusuant  to  the 
relaxed  reservation  standards,  and  we 
have  done  so. 

23.  Chir  third  test  thus  requires  a 
proponent  for  reservation  to 
demonstrate  that  NCE  service  is  needed 
in  their  proposed  service  area  (by 
showing  that  they  will  provide  the  first 
or  second  NCE  service  within  some 
portion  of  their  proposed  service 
contour),  and  to  show  that  they  are 
"technically  precluded"  from  using  a 
reserved  channel.  NCE  service  is  not 
technically  precluded  if  it  is  possible  to 
specify  a  location  at  which  same-class 
reserved  band  NCE  facilities  could  be 
licensed  to  the  proposed  community  in 
compliance  with  NCE  technical  rules.  A 
reservation  proponent  must  satisfy  two 
criteria:  First,  that  class-maximimi 
facilities  at  the  allotment  reference  site 
would  provide  a  new  first  or  second 
NCE  service  to  ten  percent  or  more  of 
the  population  in  a  station's  service 
area;  and  second,  that  a  same-class 
reserved  band  facility  that  would 
provide  the  requisite  level  of  new  NCE 
service  is — to  a  reasonable  degree  of 
certitude — technically  precluded. 

24.  In  order  to  expedite  new  service 
and  minimize  burdens  to  prospective 
NCE  applicants,  we  will  use  the 
following  methodology  to  evaluate 
allotment  reservation  requests.  A 
reservation  showing  must  satisfy  two 
distinct  criteria.  First,  it  must  estabUsh 
the  relative  need  for  a  new  NCE  service 
by  demonstrating  that  maximiun  class 
facilities  at  the  proposed  allotment  site 
would  provide  a  first  or  second  NCE 
service  to  at  least  ten  percent  of  the 
population  within  the  proposed 
station's  service  area  and  diat  such 


population  is  at  least  2000  persons.  The 
Commission  will  not  reserve  a 
particular  allotment  if  this  "first  or 
second  service"  criterion  is  not  satisfied 
at  the  allotment  site's  reference 
coordinates. 

25.  Secondly,  a  reservation  request 
must  include  a  technical  preclusion 
showing.  The  following  test  is  designed 
to  provide  a  reliable  and  efficient  proxy 
of  technical  preclusion.  It  is  not  a 
conclusive  test,  but  one  that  the 
Conunission  will  treat  as  establishing  a 
rebuttable  presumption  of  technical 
preclusion.  The  showing  will  be  based 
on  a  circle,  centered  in  the  proposed 
community  of  license  and  drawn  with  a 
radius  one  kilometer  less  than  the 
distance  to  the  predicted  60  dBu 
strength  signal  of  a  maximum  same- 
class  facihty.  The  reservation  showing 
must  establish  that  no  rule-compliant 
facility  can  be  authorized  at  maximum 
antenna  height  above  average  terrain 
("HAAT")  and  with  maximum  effective 
radiated  power  ("ERP")  on  any  reserved 
band  channel  at  four  equally-spaced 
locations  on  the  circle,  beginning  with 

0  (zero)  degrees.  In  addition,  the 
reservation  showing  must  establish  that 
no  same-class  rule-compliant  facility 
can  be  authorized  at  minimiun  anteima 
HAAT  and  with  minimiun  ERP  On  any 
reserved  band  channel  at  the  city  center 
coordinates  for  the  commimity  of 
license.  If  these  two  criteria  are 
satisfied,  the  reservation  proponent  has 
presiunptively  established  that  the 
allotment  should  be  reserved,  i.e.,  that  a 
noiueserved  band  FM  station  licensed 
to  the  proposed  community  with  the 
proposed  class  facilities  is  technically 
precluded  from  providing  service  on  a 
reserved  band  channel. 

26.  In  the  event  that  an  NCE  station 
can  be  licensed  on  one  or  more  channels 
at  any  of  these  five  sites  in  compliance 
with  the  NCE  technical  rules,  the 
reservation  showing  must  undertake  a 
"first  or  second  service"  analysis  of  the 
technically  acceptable  facilities  at  each 
acceptable  site.  If  any  analyzed  facility 
would  satisfy  the  "first  or  second 
service"  criterion,  the  allotment  wiU  not 
be  reserved.  If  none  of  the  identified 
chaimel/site  combinations  satisfy  the 
"first  or  second  service"  criterion,  then 
the  reservation  proponent  has 
presiunptively  established  that  the 
allotment  should  be  reserved. 

27.  A  reservation  showing  will  be 
conclusively  rebutted  if  a  party  that 
desires  a  non-reserved  allotment  can 
both  identify  a  single  location  from 
which  a  facility  with  a  class-permissible 
power/height  combination  can  be 
authorized  in  compliance  with  the 
rules,  and  show,  with  respect  to  that 
location,  that  the  specified  facilities 


would  satisfy  the  "first  or  second 
service"  criterion.  If  no  acceptable 
rebuttal  showing  is  submitted,  the 
allotment  generally  will  be  reserved. 
The  staff  may  reject  reservation 
showings  if  it  determines  that 
technically  acceptable  reserved  band 
facilities  can  be  licensed  to  the 
particular  community,  provided  that 
such  facilities  meet  the  "first  or  second 
service"  criterion. 

28.  We  also  clarify  that  a  reservation 
request,  accompanied  with  a  complete 
technical  preclusion  showing,  may  be 
submitted  as  an  original  petition  for 
rulemaking  or  as  a  timely 
counterproposal.  If  a  reservation  request 
is  filed  as  a  counterproposal  and 
specifies  the  same  community  as  the 
initial  petition,  the  station  class  and 
allotment  coordinates  set  forth  in  the 
initial  petition  would  be  used  to 
determine  technical  preclusion. 
Conflicts  between  mutually  exclusive 
allotments  for  different  communities 
when  a  party  has  made  the  two-part 
reservation  showing  with  respect  to  one 
community  will  be  resolved  under 
established  Section  307(b)  precedent. 
Reserved  allotments  will  be  conditioned 
on  the  construction  and  licensing  of  an 
NCE  station  that  provides  the  requisite 
level  of  first  and  second  NCE  service.  In 
the  event  that  all  applications  for  a 
reserved  band  allotment  fail  to  propose 
such  service,  the  allotment  will  become 
uiu^served  by  operation  of  law  and 
subject  to  the  Commission's  competitive 
bidding  hcensing  procedures. 

29.  Vacant  Allotments.  We  will 
authorize  entities  to  use  the  relaxed 
reservation  standards  that  we  reaffirm 
today  not  only  for  future  allocations,  but 
also  for  FM  channels  for  which  we 
initiated  an  allocation  proceeding  before 
the  effective  date  of  these  standards, 
August  7,  2000,  and  for  which  we  never 
opened  a  filing  window  to  accept 
applications.  There  are  approximately 
450  such  FM  channels,  including 
approximately  350  that  were  previously 
scheduled  for  auction.  In  determining 
whether  to  reevaluate  the  status  of  an 
FM  channel  that  already  has  been  the 
subject  of  an  allocation  rulemaking 
proceeding,  we  believe  that  the  public 
interest  requires  us  to  weigh  the  delay 
in  the  introduction  of  new  FM  service 
to  the  public  that  would  be  associated 
with  such  a  review,  against  the  public 
interest  benefits  of  additional  review, 
and  fairness  to  all  interested  parties.  For 
FM  channels  for  which  Commission 
initiated  an  allocation  proceeding  before 
August  7,  2000,  and  for  which  it  has  no 
applications  on  file,  we  believe  that  the 
balance  of  these  concerns  favors  further 
review.  On  the  one  hand  is  delay,  as 
some  commenters  indicate,  as  well  as 
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imfaimess  to  the  proponents  of  these 
chaimels,  each  of  which  petitioned  the 
Commission  to  allocate  the  channel,  and 
has  affirmatively  expressed  an  interest 
in  filing  an  application  and  competing 
for  the  channel  at  auction.  Chi  the  other 
hand,  proponents  of  chaimels  have  no 
"finder's  preference"  for  them,  and 
entities  that  wish  to  use  these  FM 
channels  to  operate  NCE  stations  have 
not  had  meaningful  opportunities  to 
acquire  the  licenses  for  them.  This  is 
because  these  entities  never  had 
opportunities  to  reserve  these  channels 
using  our  relaxed  reservation  standards, 
and  although  we  will  still  permit  them 
to  apply  for  these  channels,  their 
apphcations  will  be  returned  as  soon  as 
they  become  mutually  exclusive  with 
those  for  commercial  stations.  Allowing 
entities  that  wish  to  use  these  FM 
channels  to  operate  NCE  stations  an 
opportunity  to  reserve  them  also 
ensures  that  we  will  allocate  them  as 
reserved  or  non-reserved  according  to 
whether  there  is  a  greater  need  for 
commercial  or  NCE  service,  as 
determined  by  our  relaxed  reservation 
standards,  such  that  the  delay  of  service 
occasioned  by  our  further  review  of  the 
nature  of  the  channel  is  offset  by  the 
public  interest  benefit  of  more  diverse 
service.  Thus,  on  balance,  we  believe 
that  the  public  interest  is  best  served  by 
allowing  interested  parties  an 
opportunity  to  reserve  FM  channels 
using  the  standards  that  were  not 
previously  available  to  them.  As  a 
resxdt,  we  v«ll  direct  the  staff  to  open 
a  short  window  in  the  near  future, 
during  which  interested  parties  may 
attempt  to  reserve  any  FM  channel  for 
which  we  initiated  an  allocation 
rulemaking  before  August  7,  2000,  using 
the  standards  that  became  effective  that 
day  and  that  we  reaffirm  and  clarify 
here.  Interested  parties  objecting  to  any 
proffered  reservation  showing  we 
receive  may  of  course  file  opposing 
pleadings.  We  will  release  a  Public 
Notice  containing  the  details  of  our 
procedures  for  reserving  vacant 
allotments  in  advance  of  the  window. 

30.  We  will  not  allow  interested 
parties  to  use  the  relaxed  reservation 
standards  for  any  FM  channel  for  which 
we  initiated  an  allocation  rulemaking 
after  August  7,  2000.  We  believe  the 
cost-benefit  analysis  associated  vdth 
opening  these  rulemakings  is  different. 
The  relaxed  reservation  standards  were 
available  to  reserve  any  of  these 
channels.  Indeed,  several  parties  have 
reserved  allotments  using  the 
Commission's  new  standards.  We  do  not 
believe  it  would  serve  the  public 
interest  to  introduce  additional  delay  to 
offer  would-be  applicants  for  NCE 


stations  yet  another  opportunity  to 
attempt  to  reserve  these  channels  using 
the  criteria  that  have  aheady  been 
available  to  them. 

31.  Pending  Applications.  Consistent 
with  our  conclusion  not  to  open  these 
newer  vacant  allotments  to  reconsider 
reserving  the  chaimels,  we  also  reaffirm 
the  decision  in  then  RSO  in  this 
proceeding  not  to  permit  appUcants  for 
NCE  stations  in  pending  mixed  groups 
a  further  opportunity  to  reserve  the 
channels  for  which  they  have  applied. 
At  the  time  of  the  2FNPRM,  a  total  of 
forty  mixed  groups  were  pending.  We 
offered  these  groups  an  opportunity  to 
settle,  and  many  took  advantage  of  that 
opportunity,  with  the  result  that 
approximately  twenty  groups  remain. 
"The  channels  at  issue  here  are  altogether 
different  from  the  allotments  discussed 
because  they  have  advanced  to  a  farther 
point  in  our  licensing  process:  the 
Commission  opened  a  filing  window  for 
some  of  these  channels  nearly  ten  years 
ago,  already  had  long-form  applications 
on  file  for  them,  and  in  fact  had 
originally  scheduled  to  award  the 
licenses  by  auction  in  1999.  As  a  result, 
when  compared  to  the  allotments  for 
which  we  never  opened  a  filing 
window,  further  review  of  the  channels 
associated  with  the  pending 
apphcations  would  cause  even  greater 
delay  in  our  licensing  process  and  the 
introduction  of  broadcast  service,  and 
also  would  cause  greater  unfairness  to 
applicants  for  commercial  stations, 
because  all  interested  parties  have  spent 
the  time  and  money  necessary  to 
complete  all  of  the  engineering  and  legal 
components  of  a  long-form  application. 
Particularly  given  thaft  we  have  already 
offered  settlement  opportunities  to  all 
applicants  in  these  pending  cases,  we 
are  not  persuaded  that  the  equities 
favoring  the  applicants  for  NCE  stations 
in  these  pending  proceedings  outweigh 
the  delay  in  initiating  new  broadcast 
service  to  the  public  as  well  as  the 
unfairness  to  applicants  for  commercial 
stations.  As  a  result,  we  believe  that  it 
will  serve  the  public  interest  best  to 
return  as  unacceptable  for  filing  the 
pending  applications  for  NCE  stations, 
and  move  the  process  forward  by 
subjecting  any  remaining  mutually 
exclusive  apphcations  to  auction.  This 
auction  will  be  closed;  we  will  not  open 
a  new  filing  window.  Prior  to  auction, 
we  will  not  review  these  applicants' 
long-form  applications  already  on  file, 
nor  wall  we  accept  amendments  to  these 
forms.  If  only  one  commercial 
appUcation  remains  after  the  return  of 
all  mutually  exclusive  NCE 
apphcations,  we  will  process  that 
apphcant's  pending  long-form 


application  in  accordance  with  our 
applicable  rules.  This  approach  will  end 
the  administrative  delay  in  processing 
these  applications,  and  will  result  in 
licensing  new  broadcast  facilities  to 
serve  the  public  more  quickly. 

32.  Other  Allocation  Issues.  NPR; 
with  the  support  of  a  few  other 
commenters,  asked  us  to  reallocate  TV 
channel  6  for  NCE  radio  use.  A  number 
of  NCE  TV  Ucensees,  however,  stated 
that  this  issue  is  outside  the  scope  of 
this  proceeding.  We  agree,  and  decline 
to  adopt  NPR's  proposal.  We  also 
conclude  that  Amherst  Alliance's 
request  that  we  expand  the  reserved 
band,  and  limit  eligibility  to  the 
expanded  reserved  particular  types  of 
NCE  stations,  is  likewise  outside  the 
scope  of  this  proceeding. 

IV.  Conclusion 

33.  This  proceeding  has  required  us  to 
undertake  the  difficult  task  of  deciding 
how  to  resolve  the  competing  interests 
of  applicants  for  commercial  and  NCE 
stations  for  non-reserved  spectrum.  We 
have  attempted  to  create  and  maintain 
opportunities  for  applicants  for  NCE 
stations  insofar  as  possible,  consistent 
with  the  applicable  legal  standards,  and 
fairness  toward  applicants  for 
commercial  stations.  Our  resolution  of 
these  issues  will  now  enable  the 
Commission  to  move  forward  quickly 
with  hcensing  non-reserved  spectrum, 
so  that  the  ultimate  licensees  may 
provide  service  to  the  public. 

V.  Final  Regulatory  Flexibility  Analysis 

34.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  {  "IRFA")  was 
incorporated  in  the  2FNPRM  in  this 
docket.  The  Commission  sought  written 
public  comment  on  the  proposals  in  the 
2FNPRM,  including  comment  on  the 
IRFA.  No  comments  addressed  the 
IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA. 

Need  for,  and  Objectives  of,  the  Second 
Report  and  Order 

35.  The  Commission  adopts  the  2R8rO 
to  establish  new  policies  for  licensing 
spectrum  that  the  Commission  has  not 
specifically  reserved  for  the  exclusive 
use  of  noncommercial  educational 
("NCE")  broadcast  stations,  hi  the  R60 
in  this  docket,  the  Commission  decided 
to  resolve  competing  applications  for 
commercial  and  NCE  stations  in  this 
"non-reserved"  spectrum  via 
competitive  bidding,  but  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit 
overturned  that  result,  hi  the  2FNPRM 
in  this  docket,  the  Commission  sought 
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comment  on  how  to  allocate  and  license 
this  spectrum,  consistent  with  the 
court's  opinion  and  the 
Communications  Act.  The  2R60 
resolves  the  issues  we  raised  in  the 
2FNPRM. 

Summary  of  Significant  Issues  Raised  by 
the  Public  in  Responses  to  the  IRFA 

36.  No  comments  addressed  the  IRFA, 
or  otherwise  discussed  issues  that  may 
impact  small  entities. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

37.  The  RFA  directs  the  Commission 
to  provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
rules.  The  RFA  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  "small  business . 
concern"  is  one  that:  (1)  Is 
independendy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  A  "small 
organization"  is  generally  defined  as 
"any  not-for-profit  enterprise  which  is 
independently  owned  emd  operated  and 
is  not  dominant  in  its  field  *   *   *."A 
"small  govenunental  jiuisdiction"  is 
generally  defined  as  "governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
fifty  thousand  *  *  *." 

38.  The  rules  adopted  in  the  2R&0 
will  affect  applicants  for  NCE  stations 
on  non-reserved  chaimels  and 
frequencies.  Under  the  applicable 
provisions  of  the  Act,  NCE  stations  are 
those  owned  and  operated  by:  (1) 
Nonprofit  educational  organizations 
after  showing  that  they  will  use  the 
stations  to  advance  educationed 
programs,  or  (2)  municipalities  that  use 
the  stations  to  air  only  noncommercial 
programs  for  educational  piuposes.  The 
rules  coidd  also  affect  commercial 
stations  by  causing  delay  in  processing 
their  applications;  although  the  new 
rules  establish  that  applications  for  NCE 
stations  will  be  retiuned  as 
unacceptable  for  filing  if  they  become 
and  remain  mutually  exclusive  with 
applications  for  commercial  stations, 
the  nUes  continue  to  permit  appUcants 
for  NCE  stations  to  apply  for  non- 
reserved  channels,  and  in  some  services, 
the  opportunity  to  negotiate  a  setdement 
with  a  competing  applicant  for  a 
commercial  station.  In  addition,  our 


new  policies  may  cause  some  delay  to 
applicants  for  commercial  stations, 
whether  large  or  small,  that  seek  to  use 
certain  vacant  allotments;  although  as  a 
general  matter  we  will  allow  applicants 
for  NCE  stations  to  attempt  to  reserve 
chaimels  only  when  we  are  conducting 
an  allocation  proceeding  to  amend  the 
Table  of  Allotments,  we  will  permit 
applicants  for  NCE  stations  an 
opportimity  to  reserve  chaimels  for 
which  we  have  already  concluded  the 
allocation  proceeding,  if  the 
Commission  initiated  the  proceeding 
before  August  7,  2000,  and  never 
accepted  applications  for  the  channel. 
Thus,  the  rules  may  affect  "small 
business  concerns,"  "small 
organizations,"  and  "small 
governmental  jurisdictions."  The 
number  of  possible  future  applicants 
cannot  be  determined. 

39.  Radio.  Applicants  could  also 
include  existing  radio  stations.  As  of 
June  30,  2002,  die  Commission  had 
licensed  a  total  of  13,261  radio  stations, 
of  which  4,811  were  AM  stations,  6,147 
were  commercial  FM  stations,  and  2,303 
were  NCE  FM  stations.  As  of  the  same 
date,  the  Commission  had  also  licensed 
3,770  FM  translator  and  booster  stations 
(commercial  and  NCE).  SBA  defines  as 

a  small  business  those  radio 
broadcasting  stations  that  have  no  more 
than  $6  million  in  annual  receipts. 
According  to  Commission  staff  review 
of  BLA  Publications,  Inc.  Master  Access 
Radio  Analyzer  Database  on  August  22, 
2002,  about  10,800  commercial  radio 
stations  have  revenue  of  $6  million  or 
less.  Many  commercial  radio  stations, 
however,  are  affiliated  with  larger 
corporations  with  higher  revenue,  with 
the  result  that  the  estimate  of  10,800 
commercial  radio  stations  overstates  the 
number  that  qualify  as  small  entities. 
The  Commission  does  not  compile  and 
otherwise  does  not  have  access  to 
information  on  the  revenue  of  NCE 
stations  that  would  permit  it  to 
determine  how  many  such  stations 
would  qualify  as  small  entities. 

40.  Television.  Applicants  coiUd  also 
include  TV  stations.  As  of  June  30, 
2002,  the  Commission  had  licensed  a 
total  of  1,712  full-power  TV  stations,  of 
which  1,331  commercial  TV  stations, 
were  381  were  NCE  TV  stations.  As  of 
the  same  date,  the  Commission  had 
licensed  4,741  TV  translator  stations, 
2,120  LPTV  stations,  and  554  Class  A 
TV  stations.  SBA  defines  a  television 
broadcasting  station  that  has  no  more 
than  $12  million  in  annual  receipts  as 

a  small  business.  According  to 
Commission  staff  review  of  the  BLA 
Publications,  Inc.  Master  Access 
Television  Analyzer  Database  on  August 
22.  2002,  about  870  of  the  commercial 


TV  stations  have  revenues  of  $12 
million  or  less.  Many  commercial  TV 
stations,  however,  are  affiliated  with 
larger  corporations  with  higher  revenue, 
with  the  result  that  the  estimate  of  870 
commercial  TV  stations  overstates  the 
number  that  qualify  as  small  entities. 
The  Commission  does  not  compile  and 
otherwise  does  not  have  access  to 
information  on  the  revenue  of  NCE 
stations  that  would  permit  it  to 
determine  how  many  such  stations 
would  qualify  as  small  entities. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

41.  The  Commission  anticipates  that 
none  of  the  rules  adopted  in  die  2R6'0 
will  result  in  an  increase  in  the  existing 
reporting  and  recordkeeping 
requirements  of  potential  applicants. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

42.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  adopting  its  rules, 
which  may  include  the  following  foiu- 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

43.  The  2fl&0  establishes  new 
policies  for  licensing  non-reserved 
spectrum,  in  a  manner  consistent  with 
the  court's  decision  in  the  NPR  case, 
and  the  applicable  provisions  of  the 
statute.  As  explained  in  detail  in  the 
2R&0,  section  309{j)(l)  of  die  Act 
generally  requires  the  Commission  to 
resolve  mutually  exclusive  applications 
for  licenses  to  use  spectrum  via 
competitive  bidding,  but  section 
309(j)(2)(C)  exempts  the  licenses  for 
NCE  stations  from  this  process.  In  thp 
flfi'O  in  this  docket,  the  Commission 
concluded  that  the  auction  exemption 
applied  only  to  licenses  for  NCE  stations 
to  use  the  channels  that  Commission 
has  reserved  for  their  exclusive  use,  and 
that  applicants  for  licenses  for  NCE 
stations  to  use  non-reserved  spectrum 
must  compete  for  them  via  competitive 
bidding;  in  the  NPR  case,  the  D.C. 
Circuit  decided  that  the  auction 
exemption  extended  to  licenses  for  NCE 
stations  to  use  non-reserved  spectrum. 
As  a  result,  the  Commission's  new 


policies  and  rules  must  distinguish 
between  commercial  station  and  NCE 
stations  in  terms  of  how  it  allocates  and 
liqenses  this  spectrum.  Thus,  the 
Commission  cannot  distinguish  between 
"small"  and  "non-small"  entities  in 
applying  the  relevant  statutory 
standards. 

44.  Although  it  is  not  necessarily  true 
that  more  applicants  for  NCE  stations 
would  qualify  as  "small  entities"  than 
apphcants  for  commercial  stations,  the 
Commission  has  attempted,  within  the 
applicable  legal  constraints,  to 
maximize  the  opportunities  for 
appUcants  for  NCE  stations  to  obtain 
licenses  to  use  non-reserved  spectrum, 
consistent  with  the  mandate  in  section 
604(a)(5)  of  the  RFA  diat  an  agency 
consider  alternatives  to  minimize 
significant  economic  impact  on  small 
entities.  For  example,  in  the  2FNPRM, 
the  Commission  proposed  two 
alternatives  for  licensing  non-reserved 
spectrum:  Hold  applicants  for  NCE 
stations  ineligible  for  the  spectrum,  or 
permit  them  to  apply  for  this  spectrum, 
subject  to  the  Commission  returning 
their  applications  as  unacceptable  for 
filing  if  any  mutually  exclusive 
applications  for  commercial  stations 
remained  after  the  expiration  of  any 
setdement  period.  In  the  2R&0,  the 
Commission  has  adopted  the  second  of 
these  alternatives,  which  permits  NCE 
stations  to  obtain  licenses  for  non- 
reserved  spectrum,  while  the  first  one 
did  not.  This  alternative  is  equally 
beneficial  to  both  large  and  small 
entities,  because  it  permits  all  entities 
the  opportunity  to  acquire  licenses  for 
non-reserved  spectrum.  Moreover,  the 
Commission  has  also  reaffirmed  its 
process  that  permits  woidd-be 
applicants  for  NCE  stations,  both  large 
and  small,  to  reserve  more  FM  and  TV 
channels  for  their  exclusive  use  upon 
showing  that  an  already-reserved 
chaimel  is  not  available  for  use,  and 
there  is  a  need  for  NCE  service  in  a 
given  area.  The  Commission  will  allow 
interested  parties  an  opportunity  to 
apply  these  criteria  to  future  allocation 
proceedings,  and  to  channels  already  in 
the  Table  of  Allotments  for  which  the 
Commission  initiated  an  allocation 
proceeding  before  the  effective  date  of 
the  criteria,  and  for  which  it  never 
accepted  applications. 

Report  to  Congress 

45.  The  Commission  will  send  a  copy 
of  die  2R&0.  including  Uiis  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  In 
addition,  the  Commission  will  send  a 
copy  of  the  2R6iJ,  including  diis  FRFA, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 


of  the  2R&0  and  this  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Ordering  Clauses 

46.  Pursuant  to  the  authority 
contained  in  sections  1,  2(a),  4(i).  303. 
307,  and  309  of  the  Communications 
Act,  as  amended,  47  U.S.C.  151,  152(a), 
154(i),  303,  307.  and  309  of  diis  2R60 
is  adopted,  and  parts  73  and  74  of  the 
Commission's  rules  are  amended, 
effective  June  16,  2003. 

47.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  2R&-0,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

48.  This  proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Parts  73  and 
74 

Radio,  Television. 
Federal  Communications  Commission. 
William  F.  Galon, 

Deputy  Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  73 
and  74  as  foUows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  2.  Section  73.3571  is  amended  by 
revising  paragraphs  (h)(l)(i),  (h)(2)(i), 
and  (h)(3)  to  read  as  follows: 

§73.3571    Processing  of  AM  broadcast 
station  applications. 

*****  ^ 

(h)*  *  * 

{l)(i)  The  FCC  will  specify  by  Public 
Notice,  pursuant  to  §  73.5002,  a  period 
for  filing  AM  applications  for  a  new 
station  or  for  major  modifications  in  the 
facilities  of  an  authorized  station.  AM 
applications,  for  new  facilities  or  for 
major  modifications,  whether  for 
commercial  broadcast  stations  or 
noncommercial  educational  broadcast 
stations,  as  described  in  47  U.S.C. 
397(6),  will  be  accepted  only  during 
these  specified  periods.  Applications 
submitted  prior  to  the  appropriate  filing 
period  or  "window"  opening  date 
identified  in  the  Public  Notice  will  be 
returned  as  premature.  Applications 
submitted  after  the  specified  deadline 
will  be  dismissed  with  prejudice  as 
untimely. 


(2)'   *   * 

(i)  Identifying  the  short-form 
applications  received  during  the 
window  filing  period  which  are  foimd 
to  be  mutually  exclusive,  including  any 
applications  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  as  well  as 
the  procedures  the  FCC  will  use  to 
resolve  the  mutually  exclusive  _ 
applications; 
***** 

(3)  After  the  close  of  the  filing 
window,  the  FCC  will  also  release  a 
Public  Notice  identifying  any  short-form 
applications  received  which  are  found 
to  be  non-mutually  exclusive,  including 
any  applications  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6).  All  non- 
mutually  exclusive  applicants  will  be 
required  to  submit  an  appropriate  long 
form  application  within  30  days  of  the 
Public  Notice  and,  for  applicants  for 
commercial  broadcast  stations,  pursuant 
to  the  provisions  of  §  73.5005(d).  Non- 
mutually  exclusive  applications  for 
commercial  broadcast  stations  will  be 
processed  and  the  FCC  will  periodically 
release  a  Public  Notice  listing  such  non- 
mutually  exclusive  applications 
determined  to  be  acceptable  for  filing 
and  announcing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§§  73.5006  and  73.3584.  Non-mutually 
exclusive  applications  for 
noncommercial  educational  broadcast 
stations,  as  described  in  47  U.S.C. 
397(6),  will  be  processed  and  the  FCC 
will  periodically  release  a  Public  Notice 
listing  such  non-mutually  exclusive 
applications  determined  to  be 
acceptable  for  filing  and  announcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§  73.7004  and  73.3584.  If  die 
applicant  is  duly  qualified,  and  upon 
examination,  the  FCC  finds  that  the 
public  interest,  convenience  and 
necessity  vdll  be  served  by  the  granting 
of  the  non-mutually  exclusive  long  form 
application,  the  same  will  be  granted. 
***** 

■  3.  Section  73.3572  is  amended  by 
revising  the  section  heading  and 
paragraph  (e)  to  read  as  follows: 

§  73.3572  Processing  of  TV  broadcast. 
Class  A  TV  broadcast,  low  power  TV,  TV 
translators,  and  TV  booster  applications. 

*****  ■ 

(e)  The  FCC  will  specify  by  PubUc 
Notice  a  period  for  filing  appfications 
for  a  new  non-reserved  television,  low 
power  TV  and  TV  translator  stations  or 
for  major  modifications  in  the  facilities 
of  such  authorized  stations,  whether  for 


f 

26228 Federal  Register / Vol.  68;  No.  94 /Thursday,  May  15,  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  94  /  Thmsday,  May  15,  2003 /Rules  and  Regvdations  26229 


commercial  broadcast  stations  or 
noncommercial  educational  broadcast 
stations,  as  described  in  47  U.S.C. 
397(6),  and  major  modifications  in  the 
facilities  of  Class  A  TV  stations. 
***** 

■  4.  Section  73.3573  is  amended  by 
revising  paragraphs  {f)(2)(i),  (f)(3)(i),  and 
(f)(4)  to  read  as  follows: 

§73.3573 '  Processing  of  FM  broadcast 
station  applications. 

***** 

(f)*   *   * 

(2)(i)  The  FCC  will  specify  by  Public 
Notice,  pursuant  to  §  73.5002(a),  a 
period  for  filing  non-reserved  band  FM 
applications  for  a  new  station  or  for 
major  modifications  in  the  facilities  of 
an  authorized  station.  FM  applications 
for  new  facilities  or  for  major 
modifications,  whether  for  commercial 
broadcast  stations  or  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  will  be 
accepted  only  diu'ing  the  appropriate 
filing  period  or  "window."  Applications 
submitted  prior  to  the  window  opening 
date  identified  in  the  Public  Notice  will 
be  returned  as  prematiue.  Applications 
submitted  after  the  specified  deadline 
will  be  dismissed  with  prejudice  as 
imtimely. 
***** 

(3)*    *    * 

(i)  Identifying  the  short-ibrm 
applications  received  during  the 
window  filing  period  which  are  found 
to  be  mutually  exclusive,  including  any 
applications  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  as  well  as 
the  procedures  the  FCC  will  use  to 
resolve  the  mutually  exclusive 
applications; 
*        *        *        *        * 

(4)  If,  after  the  close  of  the  appropriate 
window  filing  period,  a  non-reserved 
FM  allotment  remains  vacant,  the 
window  remains  closed  imtil  the  FCC, 
by  Public  Notice,  specifies  a  subsequent 
period  for  filing  non-reserved  band  FM 
applications  for  a  new  station  or  for 
major  modifications  in  the  facilities  of 
an  authorized  station  piursuant  to 
paragraph  (f)(2)(i)  of  this  section.  A/ter 
the  close  of  the  filing  window,  the  FCC 
will  also  release  a  Public  Notice 
identifying  the  short-form  appUcations 
which  are  foiuid  to  be  non-mutually 
exclusive,  including  any  applications 
for  noncommercial  educational 
broadcast  stations,  as  described  in  47 
U.S.C.  397(6).  These  non-mutually 
exclusive  applicants  will  be  required  to 
submit  the  appropriate  long-form 
application  within  30  days  of  the  Public 
Notice  and,  for  applicants  for 


coromercial  broadcast  stations,  pursuant 
to  the  provisions  of  §  73.5005(d).  Non- 
mutually  exclusive  applications  for 
commercial  broadcast  stations  will  be 
processed  and  the  FCC  will  periodically 
release  a  Public  Notice  listing  such  non- 
mutually  exclusive  applications 
determined  to  be  acceptable  for  filing 
and  aimouncing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§§  73.5006  and  73.3584.  Non-mutually 
exclusive  applications  for 
noncommercial  educational  broadcast 
stations,  as  described  in  47  U.S.C. 
397(6),  will  be  processed  and  the  FCC 
will  periodically  release  a  Public  Notice 
listing  such  non-mutually  exclusive 
applications  determined  to  be 
acceptable  for  filing  and  announcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§  73.7004  and  73.3584.  If  the 
applicant  is  duly  qualified,  and  upon 
examination,  the  FCC  finds  that  the 
public  interest,  convenience,  and 
necessity  will  be  served  by  the  granting 
of  the  non-mutually  exclusive  long-form 
application,  it  will  be  granted. 


Subpart  I— Procedures  for  Competitive 
Bidding  and  for  Applications  for 
Noncommercial  Educational  Broadcast 
Stations  on  Non-Reserved  Channels 

■  5.  The  heading  in  subpart  I  of  part  73 
is  revised  as  set  forth  above. 

■  6.  Section  73.5000  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  73.5000    Services  subject  to  competitive 
bidding. 

***** 

(b)  Mutually  exclusive  applications 
for  broadcast  channels  in  the  reserved 
portion  of  the  FM  band  (Channels  200- 
220)  and  for  television  broadcast 
channels  reserved  for  noncommercial 
educational  use  are  not  subject  to 
competitive  bidding  procedures. 
^Applications  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  on  non- 
reserved  channels  also  are  not  subject  to 
competitive  bidding  procediu^s. 

■  7.  Section  73.5002  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (c)  introductory  text 
and  adding  paragraph  (d)(4)  to  read  as 
follows: 

§  73.5002    Application  and  certification 
procedures;  return  of  mutually  exclusive 
applications  not  subject  to  competitive 
bidding  procedures;  protiibition  of 
collusion. 

(a)  Prior  to  any  broadcast  service  or 
ITFS  auction,  the  Commission  will  issue 


a  public  notice  announcing  the 
upcoming  auction  and  specifying  the 
period  during  which  all  applicants 
seeking  to  participate  in  an  auction,  and 
all  applicants  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  on  non- 
reserved  channels,  must  file  their 
applications  for  new  broadcast  or  ITFS 
facilities  or  for  major  changes  to  existing 
facilities.  Broadcast  service  or  ITFS 
applications  for  new  facilities  or  for 
major  modifications  will  be  accepted 
only  diuing  these  specified  periods. 
This  initial  and  other  public  notices  wiU 
contain  information  about  the 
completion  and  submission  of 
applications  to  participate  in  the 
broadcast  or  ITFS  auction,  and 
applications  for  noncommercial 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6),  on  non- 
reserved  channels,  as  well  as  any 
materials  that  must  accompany  the 
applications,  and  any  filing  fee  that 
must  accompany  the  applications  or  any 
upft-ont  payments  that  will  need  to  be 
submitted.  Such  public  notices  will 
also,  in  the  event  mutually  exclusive 
applications  are  filed  for  broadcast 
construction  permits  or  ITFS  licenses 
that  must  be  resolved  through 
competitive  bidding,  contain 
information  about  the  method  of 
competitive  bidding  to  be  used  and 
more  detailed  instructions  on 
submitting  bids  and  otherwise 
participating  in  the  auction.  In  the  event 
applications  are  submitted  that  are  not 
mutually  exclusive  with  any  other 
application  in  the  same  service,  or  in 
the  event  that  any  applications  that  are 
submitted  that  had  been  mutually 
exclusive  with  other  applications  in  the 
same  service  are  resolved  as  a  result  of 
the  dismissal  or  modification  of  any 
applications,  the  non-mutually 
exclusive  applications  will  be  identified 
by  public  notice  and  will  not  be  subject 
to  auction. 

(b)  To  participate  in  broadcast  service 
or  ITFS  auctions,  or  to  apply  for  a 
noncommercial  educational  station,  as 
described  in  47  U.S.C.  397(6),  on  a  non- 
reserved  channel,  all  applicants  must 
timely  subinit  short-form  applications 
(FCC  Form  175).  along  with  all  required 
certifications,  information  and  exhibits, 
pursuant  to  the  provisions  of  §  1.2105(a) 
of  this  chapter  and  any  Commission 
public  notices.  So  determinations  of 
mutual  exclusivity  for  auction  purposes 
can  be  made,  applicants  for  non-table 
broadcast  services  or  for  ITFS  must  also 
submit  the  engineering  data  contained 
in  the  appropriate  FCC  form  (FCC  Form 
301,  FCC  Form  346,  FCC  Form  349  or 
FCC  Form  330).  Beginning  January  1, 


1999,  all  short-form  applications  must 
be  filed  electronically.  If  any  application 
for  a  noncommercial  educational 
broadcast  station,  as  described  in  47 
U.S.C.  397(6),  is  mutually  exclusive 
with  applications  for  commercial 
broadcast  stations,  and  the  applicants 
that  have  the  opportunity  to  resolve  the 
mutually  exclusivity  piusuant  to 
paragraph  (c)  and  (d)  of  this  section  fail 
to  do  so,  the  application  for 
noncommercial  educational  broadcast 
station,  as  described  in  47  U.S.C.  397(6). 
wdl  be  returned  as  lonacceptable  for 
filing,  and  the  remaining  applications 
for  commercial  broadcast  stations  will 
be  processed  in  accordance  with 
competitive  bidding  procediues. 

(c)  Applicants  in  all  broadcast  service 
or  ITFS  auctions,  and  applicants  for 
noncommercial  educational  stations,  as 
described  in  47  U.S.C.  397(6),  on  non- 
reserved  channels  will  be  subject  to  the 
provisions  of  §  1.2105(b)  of  this  chapter 
regarding  the  modification  and 
dismissal  of  their  short- form 
applications.  Notwithstanding  the 
general  applicability  of  §  1.2105(b)  of 
this  chapter  to  broadcast  and  ITFS 
auctions,  and  applicants  for 
nonconunercial  educational  stations,  as 
described  in  47  U.S.C.  397(6),  on  non- 
reserved  chaimels,  the  following 
applicants  will  be  permitted  to  resolve 
their  mutual  exclusivities  by  making 
amendments  to  their  engineering 
submissions  following  the  filing  of  their 
short-form  applications: 
***** 

j^j.  *  * 

(4)  Applicants  for  the  AM  broadcast 
service  who  file  applications  that  are 
mutually  exclusive  with  at  least  one 
application  for  a  noncommercial 
educational  station,  as  defined  in  47 
U.S.C.  397(6). 

■  8.  Section  73.5005  is  amended  by 
revising  paragraph  (d)  to  read  as  follows: 

§73.5005    Filing  of  long-form  applications. 

***** 

(d)  An  applicant  whose  short-form 
application,  submitted  pursuant  to 

§  73.5002(b),  was  not  mutually 
exclusive  with  any  other  short-form 
application  in  the  same  service,  or 
whose  short-form  application  was 
mutually  exclusive  only  with  one  or 
more  short-form  applications  for  a 
noncommercial  educational  broadcast 
station,  as  described  in  47  U.S.C.  397(6), 
shall  submit  an  appropriate  long-form 
application  within  thirty  (30)  days 
following  release  of  a  public  notice 
identifying  any  such  non-mutually 
exclusive  applicants.  The  long-form 
application  should  be  submitted 
piursuant  to  the  rules  governing  the 


relevant  service  and  according  to  any 
procedures  for  filing  such  applications 
set  out  by  public  notice.  The  long-form 
application  filed  by  a  non-mutually 
exclusive  applicant  need  not  contain  the 
additional  exhibits,  identified  in 
paragraph  (a)  of  this  section,  required  to 
be  submitted  with  the  long-form 
applications  filed  by  winning  bidders, 
when  electronic  procediues  become 
available,  the  Commission  may  require 
any  non-mutually  exclusive  applicants 
to  file  their  long-form  applications 
electronically. 

■  9.  Section  73.5006  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  73.5006    Filing  of  petitions  to  deny 
against  long-form  applications. 

(a)  As  set  forth  in  47  CFR  1.2108, 
petitions  to  deny  may  be  filed  against 
the  long-form  applications  filed  by 
winning  bidders  in  broadcast  service  or 
ITFS  auctions  and  against  the  long-form 
applications  filed  by  applicants  whose 
short-form  applications  were  not 
mutually  exclusive  with  any  other 
applicant,  or  whose  short-form 
applications  were  mutually  exclusive 
only  with  one  or  more  snort-form 
applications  for  a  noncommercial 
educational  broadcast  station,  as 
described  in  47  U.S.C:  397(6). 


Subpart  K — Application  and  Selection 
Procedures  for  Reserved 
Noncommercial  Educational  Channels, 
and  for  Certain  Applications  for 
Noncommercial  Educational  Stations 
on  Non-Reserved  Channels 

■  10.  The  heading  in  subpart  K  of  part  73 
is  revised  as  set  forth  above. 

■  11.  Section  73.7001  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  73.7001    Services  subject  to  evaluation 
by  point  system. 

***** 

(b)  A  point  system  will  be  used  to 
evaluate  mutually  exclusive 
applications  for  new  radio,  television, 
and  FM  translator  facilities,  and  for 
major  changes  to  existing  facilities,  on 
non-reserved  channels,  only  when  all  of 
the  mutually  exclusive  applications  are 
for  noncommercial  educational 
broadcast  stations,  as  described  in  47 
U.S.C.  397(6)(A)  or  47  U.S.C.  397(6)(B). 

(c)  A  point  system  will  be  used  to 
evaluate  mutually  exclusive 
applications  for  new  television 
translator  and  low  power  television 
facilities,  and  for  major  changes  to 
existing  facilities,  only  when  all  of  the 
mutually  exclusive  applications  are  for 
noncommercial  educational  broadcast 


stations,  as  described  in  47  U.S.C. 

397(6)(B). 

PART  74— EXPERIIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

■  11.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authoritv:  47  U.S.C.  154,  303.  307.  336(0, 
336(h)  and  554. 

■  12.  Section  74.1233  is  amended  by 
revising  paragraphs  (d)(2)(i),  (d)(3)(i), 
(d)(4)  to  read  as  follows: 

§  74.1 233    Processing  FM  translator  and 
booster  station  applications. 

*         *         *         *         *    . 

(d)  *  •  * 

(2)(i)  The  FCC  will  specify  by  Public 
Notice,  pm-suant  to  §  73.5002(a)  of  this 
chapter,  a  period  for  filing  non-reserved 
band  FM  translator  applications  for  a 
new  station  or  for  major  modifications 
in  the  facilities  of  an  authorized  station. 
FM  translator  applications  for  new 
facilities  or  for  major  modifications, 
whether  for  commercial  broadcast 
stations  or  noncommercial  educational 
broadcast  stations,  as  described  in  47 
U.S.C.  397(6),  will  be  accepted  only 
during  these  specified  periods. 
Applications  submitted  prior  to  the 
window  opening  date  identified  in  the 
Public  Notice  will  be  retiumed  as 
premature.  Applications  submitted  after 
the  specified  deadline  will  be  dismissed 
with  prejudice  as  imtimely. 
***** 

(3)*   *   * 

(i)  Identifying  the  short-form' 
applications  received  during  the 
appropriate  filing  period  or  "window" 
,which  are  found  to  be  mutually 
exclusive,  including  any  applications 
for  noncommercial  educational 
broadcast  stations,  as  defined  in  47 
U.S.C.  397(6),  as  well  as  the  procedures 
the  FCC  will  use  to  resolve  the  mutually 
exclusive  applications; 
*****       ^ 

(4)  After  the  close  of  the  filing 
window,  the  FCC  will  also  release  a 
Public  Notice  identifying  any  short-form 
applications  which  are  found  to  be  non- 
mutually  exclusive,  including  any 
applications  for  noncommercial     , 
educational  broadcast  stations,  as 
described  in  47  U.S.C.  397(6).  These 
non-mutually  exclusive  applicants  will 
be  required  to  submit  the  appropriate 
long  form  application  within  30  days  of 
the  Public  Notice  and,  for  applicants  for 
commercial  broadcast  stations,  pursuant 
to  the  provisions  of  §  73.5005  of  this 
chapter.  Non-mutually  exclusive 
applications  for  commercial  broadcast 
stations  will  be  processed  and  the  FCC 
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will  periodically  release  a  Public  Notice 
listing  such  non-mutually  exclusive 
applications  determined  to  be 
acceptable  for  tiling  and  announcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§73.5006  and  73.3584  of  this 
chapter.  Non-mutually  exclusive 
applications  for  noncommercial 
educational  broadcast  stations,  as 
described  by  47  U.S.C.  397(6),  will  be 
processed  and  the  FCC  will  periodically 
release  a  Public  Notice  listing  such  non- 
mutually  exclusive  applications 
determined  to  be  acceptable  for  filing 
and  announcing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§§  73.7004  and  73.3584  of  this  chapter. 
If  the  applicants  are  duly  qualified,  and 
upon  examination,  the  FCC  finds  that 
the  public  interest,  convenience  and 
necessity  will  be  served  by  the  granting 
of  the  non-mutually  exclusive  long-form 
application,  the  same  will  be  granted. 
***** 

(PR  Doc.  03-12057  Filed  5-14-03:  8:45  am] 

BiLUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  300, 600,  and  679 

[Docket  No.  020801186  3073  02; 
1.0.0531020] 

RIN  0648  AQ09 

Pacific  Haiibut  Fisheries;  Subsistence 
Fishing;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
final  rule  that  implemented  the  Pacific 
Halibut  Subsistence  Program,  which 
published  on  April  15,  2003. 
DATES:  Effective  on  May  15.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  NMFS,  907-586-7228 
or  e-mail  at  patsy.bearden@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  corrects  the  final  rule,  which 
published  on  April  15,  2003  (68  FR 
18145)  FR  Doc.  03-8822,  and  which 
will  become  effective  on  May  15,  2003. 
The  intext  table  entitled  VII.  NORTH 
PACIFIC  nSHERY  MANAGEMENT 
COUNCIL  of  50  CFR  part  600.725(v)  was 
incorrect.  This  action  corrects  the 
heading  by  removing  "Allowable  gear 


types"  and  by  adding  in  its  place 
"Authorized  gear  types."  This  action 
will  not  have  any  substantive  regulatory 
effect. 

Classification 

This  action  corrects  a  typographic 
error,  a  non-discretionary  technical 
change  with  no  substantive  effects. 
Pursuant  to  5  U.S.C.  553(b)(B).  the 
Assistant  Administrator  of  Fisheries 
(AA),  NOAA,  finds  good  cause  to  waive 
prior  notice  and  comment  procedures 
otherwise  required  by  the  section. 
NOAA  finds  that  prior  notice  and 
comment  are  unnecessary  as  this  final 
rule  makes  a  minor,  non-substantive 
change  to  correct  wording  in  a  heading 
of  a  table.  NOAA  finds  that  because  of 
the  technical,  non-substantive  nature  of 
the  correction,  no  particular  public 
interest  exists  in  this  rule  for  which 
prior  notice  and  comment  would 
otherwise  be  needed.  For  the  above 
reasons,  the  AA  also  finds  good  cause, 
under  5  U.S.C.  553(d)  not  to  delay  for   • 
30  days  the  effective  date  of  this  action. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  May  8,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

■  1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C  561.  16  U.S.C.  773  et 
seq.,  and  16  U.S.C.  1801  et  seq. 

■  2.  On  page  18161,  bottom  of  second 
colunm,  in  §600.725.  paragraph  (v), 
correct  table  VU.  NORTH  PACIFIC 
FISHERY  MANAGEMENT  COUNCIL,  by 
removing  the  second  heading  in  the 
boxhead,  "Allowable  gear  types",  and 
adding  in  its  place  "Authorized  gear 
types". 

(FR  Doc.  03-12040  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Oocket  No.  030303053-3118-02;  I.D. 
022403C] 

RIN  0648-AQ70 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Revision  of  Charter  Vessel 
and  Headboat  Permit  Moratorium 
Eligibility  Criterion 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  a  corrected  Amendment  for 
the  charter  vessel/headboat  permit 
moratoriiun  established  in  Amendment 
14  to  the  Fishery  Management  Plan  for 
the  Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic  (Amendment  14)  and  in 
Amendment  20  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico 
(Amendment  20).  This  final  rule  revises, 
consistent  with  the  actions  taken  by  the 
Gulf  of  Mexico  Fishery  Management 
Coimcil  (Council),  one  of  the  eligibility 
criteria  for  obtaining  a  charter  vessel/ 
headboat  permit  xmder  the  moratorium. 
This  final  rule  also  reopens  the 
application  process  for  obtaining  Gulf 
charter  vessel/headboat  moratorium 
permits  and  extends  the  applicable 
deadlines;  extends  the  expiration  dates 
of  valid  or  renewable  open  access 
permits  for  these  fisheries;  clarifies,  as 
requested  by  the  Coimcil,  a  constraint 
on  issuance  of  historical  captain  permits 
under  the  moratorium;  and  extends  the 
expiration  date  of  the  moratoriiun  to 
account  for  the  delay  in 
implementation.  In  addition,  NMFS 
informs  the  public  of  the  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  of  the  coUection-of-information 
requirements  contained  in  this  final  rule 
and  publishes  the  OMB  control  numbers 
for  those  collections.  The  intended 
effect  of  this  final  rule  is  to  implement 
the  charter  vessel/headboat  moratorium 
in  the  Gulf  of  Mexico  consistent  with 
the  actions  taken  by  the  Council. 
DATES:  This  final  rule  is  effective  June 
16,  2003. 
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ADDRESSES:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRFA) 
may  be  obtained  fi-om  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Comments  on  the  coUection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Robert 
Sadler,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583,  e-mail: 
Phil.Steele@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  reef  fish  is  managed  under 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  {Reef  Fish  FMP)  that  was 
prepared  by  the  Council.  The  fisheries 
for  coastal  migratory  pelagic  resources 
are  managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (Coastal 
Migratory  Pelagics  FMP)  that  was 
prepared  jointly  by  the  Council  and  the 
South  Atlantic  Fishery  Management 
Council.  These  FMPs  were  approved  by 
NMFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

NMFS  approved  the  corrected 
Amendment  on  May  6,  2003.  NMFS 
published  a  proposed  rule  on  March  12, 
2003,  to  implement  the  corrected 
Amendment  and  requested  comments 
on  the  proposed  rule  through  March  27, 
2003  (68  FR  11794,  March  12,  2003). 
The  rationale  for  the  measures  in  the 
corrected  Amendment  was  provided  in 
the  proposed  rule  and  is  not  repeated 
here. 

Comments  and  Responses 

NMFS  received  a  September  2002 
minority  report  signed  by  two  Council 
members,  a  November  2002  minority 
report  signed  by  one  Council  member, 
and  nine  letters  opposing  aspects  of  the 
corrected  amendment  and/or  the 
proposed  rule.  Twelve  letters  in  support 
of  the  proposed  rule  were  received. 
Neither  minority  report  was  filed 
specifically  in  response  to  the  proposed 
rule  or  the  corrected  amendment,  but 
both  reports  addressed  prior  Cquncil 
requests  that  are  related  to  the  proposed 
rule.  Therefore,  responses  to  the 
minority  reports  are  also  provided  here. 


September  2002  Minority  Report 

A  minority  report  was  submitted  by 
two  Council  members  that  contained 
objections  to  the  Council's  action  at  its 
September  2002  meeting  regarding  a 
letter  to  NMFS  which  modified  a  final 
Council  motion  adopted  in  March  2001. 
The  September  2002  Council  motion 
stated,  "To  write  a  letter  to  NMFS 
stating  that  it  was  the  intent  of  the 
Council  under  C-1.  Eligibility  -  to 
provide  for  fully  transferable  reef  fish  or 
coastal  migratory  pelagic  charter/ 
headboat  permits  to  individuals/charter 
vessels  who  held  valid  permits  on 
March  29,  2001 ,  or  who  had  applied  for 
such  permits  received  in  NMFS'  office 
by  March  29,  2001.  The  intent  of  the 
Council  was  to  cap  the  effort  and 
passenger  capacity  of  vessels  as  of 
March  29,  2001."  Following  are  the 
minority  report  comments  related  to  this 
action. 

Comment  1:  The  action  clearly 
violates  the  basic  rules  of  statutory 
construction  to  the  detriment  of  persons 
who  have  taken  or  may  take  actions 
based  on  the  language  of  the  original 
Council  motion. 

Response:  In  determining  the  scope  of 
the  measures  proposed  by  the  Council, 
NMFS  promulgates  appropriate 
regulations  in  light  of  die  entire 
administrative  record.  The  final  rule  is 
the  result  of  a  detailed  review  of  such 
record,  and  the  eligibility  requirements 
are  consistent  with  Council  discussions 
on  the  issue.  Further,  NMFS  is  not 
construing  a  statute,  but  rather  a  motion 
made  by  a  Council  member,  and  the 
agency  has  a  duty  to  examine  the  record 
developed  by  the  Council  in  order  to 
clarify  ambiguities  and  resolve 
inconsistencies  in  the  language  used. 
The  Council  assisted  in  this  endeavor  by 
providing  clarification  of  its  intent. 

Comment  2:  Some  remarks  from  the 
minutes  of  the  '01  Mobile  meeting 
contradict  the  newly  construed  meaning 
of  the  eligibility  provisions  of  the 
Amendment  as  stated  in  the  action 
contested  herein.  Therefore,  the  present 
action  is  not  fully  supported  even  on  its 
merits. 

Response:  With  the  exception  of  the 
single  eligibility  criterion,  which 
Council  staff  acknowledged  was 
included  in  the  amendment 
erroneously,  and  is  being  removed  in 
this  final  rule,  the  record  supports 
NMFS'  current  interpretation  of  the 
Mobile  motion.  The  fact  that  some 
members  held  different  views  does  not 
mean  that  the  action  is  not  supported  by 
the  record.  Unanimous  votes  are  fairly 
uncommon,  and  a  majority  of  the 
Council  concurred  with  the  action. 


Comment  3:  Action  taken  at  this 
meeting  was  not  properly  noticed  to  the 
affected  public.  Therefore,  it  will  be  a 
surprise  move  to  affected  parties,  many 
of  whom  participated  in  the 
negotiations  relating  to  passage  of  the 
original  language,  and  many  of  whom 
can  be  substantially  adversely  impacted 
by  this  new  move,  clearly  contrary  to 
the  principles  of  public  notice 
contained  in  the  M-S  Act  [sic] 
(Magnuson-Stevens  Act)  and  other 
applicable  law. 

Response:  The  published  agenda 
indicated  that  on  Tuesday,  September 
10,  2002,  the  Mackerel  Management 
Conunittee  would  hear  a  "Status  Report 
on  the  Charter  Vessel/Headboat 
Moratorium  Amendment."  NMFS 
presented  this  status  report,  which 
included  a  discussion  of  the  fact  that 
one  of  the  eligibility  requirements 
included  in  the  amendment  prepared  by 
staff  was  not  supported  elsewhere  in  the 
administrative  record.  The  Council 
agreed  that  NMFS'  review  was  correct 
and  that  such  criterion  was  in  error.  As 
a  result,  the  Council  voted  to 
acknowledge  in  vmting  to  the  Secretary, 
its  concurrence  with  this  determination, 
along  writh  another  suggested 
clarification  which  is  not  part  of  this 
final  rule.  No  new  action  was  taken  by 
the  Council  at  the  September  2002 
meeting  for  which  further  public  notice 
was  required.  Those  members  of  the 
public  who  had  participated  throughout 
the  process  were  aware  of  the  inclusion 
of  the  erroneous  criterion  in  the  final 
rule,  and  first  indicated  the  possibility 
of  error  to  NMFS  just  prior  to  the 
effective  date  of  the  final  rule. 

Comment  4:  Five  Council  members 
who  participated  in  the  original  vote  in 
Mobile  were  not  at  this  Metairie  meeting 
to  tell  what  they  thought  or  knew  of  the 
original  adopted  language. 

Response:  It  is  true  that  the 
membership  of  the  Council  had 
changed,  and  all  new  members 
abstained  from  discussing  the  issue  and 
voting  on  the  letter  to  the  Secretary. 

Comment  5:  The  original  action  in 
Mobile  was  taken  as  a  joint  effort  of  the 
Reef  Fish  and  Coastal  Migratory  Pelagic 
Fisheries  Committees.  The  charterboat 
moratorium  affects  both  fisheries.  The 
present  action  at  the  Metairie  meeting 
seeking  to  modify  the  results  of  the  joint 
effort  passed  through  only  the  Reef  Fish 
Committee,  and  did  not  pass  through  a 
joint  committee,  nor  was  the  joint 
conunittee  convened  for  this  purpose. 

Response:  See  the  response  to 
comment  3  as  to  the  "action"  taken  by 
the  Council.  The  only  committee  to  hear 
the  update  at  the  September  2002 
meeting  was  the  Coastal  Migratory 
Pelagic  committee,  but  the  topic  was 
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addressed  at  length  during  full  Council 
session;  hence,  all  persons  who  would 
have  comprised  a  joint  committee  had 
an  opportunity  to  participate  in  the  full 
Coiuicil  session. 

Comment  6:  The  Council  members 
and  the  public  did  not  have,  before 
taking  this  action,  any  alternatives, 
impacts,  scoping  or  other  facts  and 
documents  required  by  the  National 
Environmental  Policy  Act  (NEPA)  and 
M-S  [sic]. 

Response:  See  the  response  to 
comment  3  as  to  the  "action"  taken  by 
the  Coimcil.  When  "action"  was  taken 
on  this  amendment  in  March  2001,  the 
Council  had  before  it  all  the  pertinent 
materials  and  was  fully  compliant  with 
the  applicable  laws  in  its  consideration 
and  approval  of  the  amendment. 

Comment  7:  Since  the  present  action 
will  affect  a  fishery  jointly  shared  with 
the  South  Atlantic  Coimcil.  the  action, 
as  was  the  original  action,  must  be 
passed  through  the  South  Atlantic 
Council  for  approval. 

Response:  See  the  response  to 
comment  3  as  to  the  "action"  taken  by 
the  Coimcil.  Given  that  there  was  no 
"action"  taken  on  the  amendment  itself, 
only  a  confirmation  of  an  error  in  the 
document,  which  in  no  way  pertained 
to  the  South  Atlantic  Council's  area  of 
jurisdiction,  there  was  no  need  for  the 
South  Atiantic  Council  to  approve  it 
again. 

Comment  8:  Allowing  this  to  happen 
sets  a  bad  precedent  as  to  the  ability  of 
the  fishing  industry  to  rely  on  anything 
the  Council  or  NMFS  does.  It  should  be 
viewed  as  an  action  by  the  Council  at 
the  request  of  NMFS  that  will  seriously 
erode  confidence  in  the  system. 

Response:  The  provisions  in  this  final 
rule  reflect  what  was  discussed  at  the 
meetings  and  what  is  contained  in  the 
record,  rather  than  the  erroneous 
eligibility  criterion  which  appeared  in 
the  document  after  Council  approval. 
Maintaining  erroneous  regulations, 
which  differ  from  those  discussed  at 
public  meetings,  would  not  promote 
public  confidence  in  NMFS  or  the 
Council. 

November  2002  Minority  Report 

A  minority  report  was  submitted  by 
one  Council  member  that  contained 
objections  to  the  Council's  action  at  its 
November  2002  meeting  regarding  a 
letter  requesting  that  the  Secretary  of 
Commerce  implement  via  emergency 
action  a  provision  that  again  amends 
two  fishery  management  plans  without 
going  through  the  plan  amendment 
process.  The  Council's  November  2002 
motion  stated  "To  write  a  letter  to  the 
Secretary  of  Commerce  to  implement 
via  emergency  action  the  language  of  the 


motion  adopted  by  the  Council  at  its 
September  9-12,  2002,  meeting 
amended  as  follows:  "It  was  the  intent 
of  the  Council  that  under  C-1  -  to 
provide  for  fully  transferable  reef  fish  or 
coastal  migratory  pelagic  charter/ 
headboat  permits  to  individuals/charter 
vessels  who  held  valid  permits  on 
March  29,  2001,  or  held  a  valid  permit 
during  the  preceding  year  or  had 
applied  for  such  permits  received  in  the 
NMFS  office  by  March  29.  2001.  The 
intent  of  the  Council  was  to  cap  the 
effort  and  passenger  capacity  of  vessels 
as  of  March  29,  2001."  Following  are  the 
minority  report  comments  related  to  this 
action. 

Comment  9:  This  action  was  taken 
without  any  notice  to  the  public  or  to 
the  affected  classes  of  vessel  ovwiers. 

Response:  The  only  action  taken  at 
the  November  2002  meeting  was  that 
the  Council  requested  NMFS  to 
implement  via  emergency  rule  a 
moratorium  containing  the  eligibility 
requirements  supported  by  the  record, 
while  no  notice  was  included  in  the 
pubhshed  agenda,  section  302(i)(2)(C)  of 
the  Magnuson-Stevens  Act  expressly 
excludes  from  the  prior  public  notice 
requirement  modifications  to  the 
published  agenda  addressing  emergency 
actions.  As  the  Magnuson-Stevens  Act 
requires,  notice  of  the  perceived 
emergency  and  need  for  action  was 
given  inunediately  at  the  meeting. 

Comment  10:  The  actions  by  NMFS  in 
publishing  the  regulations  and  by  the 
Council  at  both  meetings  since  the 
Mobile  meeting  would  result  in 
regulations  that  implement  something 
more  restrictive  than  the  Council  Plan 
Amendment  Motion  establishing  the 
moratorium. 

Response:  NMFS  actions  in 
promulgating  this  final  rule  will 
implement  the  moratorium  supported 
by  the  administrative  record  as 
developed  at  the  March  2001  Council 
meeting  in  Mobile,  Alabama.  This  final 
rule  will  actually  be  less  restrictive  than 
the  prior  final  rule  which  contained  an 
erroneous  eligibility  criterion.  The 
erroneous  eligibility  criterion  was  a 
requirement  to  hold  a  valid  permit  on 
the  effective  date  of  the  final  rule. 
Contrary  to  the  assertions  contained  in 
the  minority  report,  the  correction 
would  slightly  increase,  rather  than 
decrease,  the  number  of  participants 
compared  to  the  erroneous  regulation. 

Comment  1 1 :  The  requirements 
relative  to  emergency  acUon  are  not  met 
by  the  content  of  the  eligibility 
measures;  only  by  the  pending 
termination  of  existing  permits. 

Response:  NMFS  is  not  implementing 
the  moratorium  with  the  corrected 
criteria  via  emergency  rule.  The  agency 


did  exactly  as  this  comment  advocates 
in  using  an  emergency  rule  to  prevent 
the  potential  economic  disruption  of  the 
charter  industry  upon  implementation 
of  the  previous  final  rule  which 
contained  the  erroneous  criterion. 

Comment  12:  No  scientific 
justification  or  information  was  given 
upon  which  to  base  the  Council's 
actions  (contrary  to  national  standard  2 
and  other  applicable  laws). 

Response:  The  original  decision  to 
implement  a  moratorium  was  based  on 
the  best  available  scientific  information 
regarding  the  status  of  certain 
overfished  species  in  the  Gulf,  which 
were  subject  to  considerable  increasing 
pressure  by  the  expanding  charter  fleet 
in  the  region.  No  new  management 
measures  subject  to  national  standard  2 
have  been  proposed  by  NMFS  or  the 
Council  with  regard  to  the  charter 
permit  moratorium.  Also,  see  the 
following  response  regarding  the  change 
to  the  eligibility  requirements  from  the 
March  2001  Mobile  motion. 

Comment  13:  Changing  the  eligibility 
provisions  without  following  the  Plan 
Amendment  process  will  be  a  serious 
insult  to  the  M-S  [sic]  Act  Council 
Conservation  and  Management  process. 

Response:  NMFS  has  not  changed  the 
eligibility  provisions  from  those 
approved  by  the  Council  at  the  March 
2001  meeting  in  Mobile,  Alabama.  As 
the  record  clearly  indicates,  this  final 
rule  merely  removes  a  single  eligibility 
criterion  that  was  erroneously  included 
in  the  amendment  and  thereby 
incorporated  in  the  prior  regulations.  As 
to  the  suggestion  that  the  motion  from 
the  March  2001  Mobile  meeting  made 
eligible  all  persons  who  had  ever  held 
a  permit  for  either  fishery,  this  claim  is 
simply  not  supported  by  the  record.  The 
maker  of  the  motion  for  the  Reef  Fish 
Management  Committee  stated  that  the 
intent  of  the  moratorium  criteria  was  to 
cap  effort  (hence  the  number  of  eligible 
vessels)  at  2001  levels.  Allowing  all 
persons  who  ever  held  such  a  permit  for 
either  fishery  regardless  of  the  lack  of 
recent  participation  is  cleeirly 
inconsistent  with  the  concept  of 
capping  effort  at  2001  levels. 

Comment  14:  NMFS  was  (and  would 
be)  acting  outside  its  authority  in 
publishing  implementing  regulations 
changing  the  eligibility  requirements  of 
the  Council's  Plan  Amendment  motion. 

Response:  See  the  response  to  the 
previous  comment. 

Comment  15:  NEPA  was  not  followed 
at  the  Mobile  meeting,  and  that  let  the 
eligibility  requirements  of  the 
implementing  regulations  differ  from 
the  Motion  establishing  the  permit 
moratorium  system. 


Response:  The  duty  to  satisfy  NEPA 
rests  with  NMFS  and  it  was  complied 
with  through  the  Council's  preparation 
of  an  Environmental  Assessment  and  a 
finding  of  no  significant  impact  (FONSI) 
considering  the  proposed  action,  a 
reasonable  range  of  alternatives,  and  the 
potential  impacts  of  such  measures  on 
the  human  environment. 

Other  Public  Comments 

Comment  16:  Eight  individuals  stated 
that  the  permit  moratorium  restricted 
free  enterprise  throughout  the 
recreational  for-hire  sector. 

Response:  Ehiring  the  moratorium, 
new  participation  into  the  fisheries  can 
still  occur  through  the  transfer  of 
existing  permits,  albeit  at  a  higher  entry 
cost  than  in  the  absence  of  the 
moratorium.  Thus,  new  entry  can 
continue  to  occur  without  resulting  in 
increased  fishing  mortality  rates  on  the 
affected  stocks. 

Comment  1 7:  There  has  been  no 
discussion  of  the  impact  or  profitability 
of  restricting  vessel  eligibility  so  that 
vessels  having  a  valid  permit  at  any 
time  from  1987  (when  permits  were  first 
issued)  through  3/29/00,  but  not  since, 
would  not  be  eligible  for  a  moratorium 
permit. 

Response:  The  economic  analysis  for 
the  amendment  looked  at  the  impact  of 
the  moratorium  on  new  entrants  to  the 
fishery,  which  for  present  purposes 
includes  this  class  of  individuals.  Prior 
participants,  who  no  longer  participated 
in  the  fishery,  would  be  affected  in  the 
identical  manner  as  people  who  had 
never  participated  and  now  wanted  to 
enter  the  fishery. 

Coniment  18:  In  addition  to  restating 
previous  comments  made  in  the 
minority  reports,  and  on  subsequent 
rules,  one  individual  objected  to  the 
amendment,  specifically  the  manner  in 
which  permit  ehgibility  is  established. 

Response:  As  stated  in  the  response  to 
comment  1 ,  NMFS  must  promulgate 
regulations  in  light  of  the  administrative 
record  as  a  whole,  which  supports  the 
approach  taken  in  the  final  rule.  The 
purpose  of  the  moratorium  was  to  cap 
current  effort,  while  allowing  historical 
participants  to  continue  in  the  fishery, 
and  the  final  rule  providing  eligibility  to 
owners  of  vessels  who  held  permits 
during  the  qualifying  period  does  just 
this.  Owners  (or  historical  captains  as 
the  case  may  be)  are  eligible  for  permits 
based  on  participation  with  some  vessel 
in  the  respective  fishery  during  the 
qualifying  time  period.  The  Council  has 
clearly  expressed  its  intent  on  this  issue, 
and  in  light  of  the  administrative  record 
as  a  whole,  the  approach  suggested  in 
these  comments  would  conflict  with  the 


Council's  stated  intent  and  the  objective 
of  the  amendment. 

Change  From  the  Proposed  Rule 

In  §  622.4(r)(3),  the  third  sentence  is 
revised  to  indicate  that  the  letter  of 
eligibility  for  an  historical  captain  is 
valid  only  for  a  vessel  of  the  same  or 
lesser  autiiorized  passenger  capacity  as 
the  vessel  used  to  document  earned 
income  for  eligibility  purposes.  The 
proposed  rule  language  required  that  the 
passenger  capacity  be  the  same  as  the 
vessel  used  to  document  earned  income 
(i.e.,  would  not  be  valid  for  a  vessel 
with  lesser  passenger  capacity).  This 
change  from  the  proposed  rule  is 
consistent  with  the  Council's  intent  to 
cap  fishing  effort  (not  to  discourage  or 
preclude  reduction  in  fishing  effort); 
makes  the  rule  language  regarding  this 
eligibility  and  transferability  provision 
consistent;  and  avoids  unnecessary 
administrative  procedures  (i.e.,  issuance 
and  an  otherwise  uimecessary  transfer 
to  a  vessel  of  lesser  capacity). 

Classification 

The  Administrator,  Southeast  Region, 
NMFS,  determined  that  the  corrected 
Amendment  is  necessary  for  the 
conservation  and  management  of  the 
Gulf  reef  fish  and  coastal  migratory 
pelagics  fisheries  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  final  rule  nas  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  an  FRFA  for  this  final 
rule  pursuant  to  §  604  of  the  Regulatory 
FlexibiHty  Act.  A  summary  of  the  FRFA 
follows. 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  the  rule.  Under  a 
rule  promulgated  on  June  28,  2002  (67 
FR  43558),  all  for-hire  operators  in  the 
reef  fish  and/or  coastal  migratory 
pelagic  fisheries  in  the  Gulf  of  Mexico 
exclusive  economic  zone  (EEZ)  were 
required  to  have  a  valid  limited  access 
moratorium  permit  begiiming  December 
26,  2002.  The  objective  of  that  rule  was 
to  cap  the  number  of  for-hire  vessels 
permitted  to  fish  for  reef  fish  or  coastal, 
migratory  pelagics  in  the  EEZ  of  the 
Gulf  of  Mexico  at  the  current  level  while 
the  Council  assesses  the  actions 
necessary  to  restore  overfished  reef  fish 
and  king  mackerel  stocks  and  determine 
whether  a  more  comprehensive  effort 
management  system  is  appropriate  for 
these  fisheries.  Subsequent  to 
publication  of  the  rule,  it  was 
determined  that  the  amendment  did  not 
correctly  reflect  the  actions  approved  by 
the  Council,  resulting  in  the 
unintentional  exclusion  of  935 
historical  participants  in  the  fishery.  As 


an  interim  measure  prior  to  correcting 
this  error  via  normal  rulemaking,  NMFS 
promulgated  an  emergency  rule  that 
extended  several  dates  associated  with 
the  moratorium  to  allow  those 
participants  erroneously  excluded  from 
quahfying  for  a  moratorium  permit  to 
continue  participation  in  the  fishery, 
pending  completion  of  the  normal 
rulemaking  process.  The  primary 
objective  of  this  final  rule  is,  therefore, 
to  correct  the  error  associated  with  the 
eligibility  criterion  for  the  for-hire 
moratorium  permit.  This  final  rule  will 
revise,  consistent  with  the  Council's 
clarification  of  intent,  one  of  the 
eligibility  criteria  for  obtaining  a  Gulf ' 
charter  vessel/headboat  moratorium 
permit  to  remove  a  restrictive  provision 
requiring  that  a  valid  permit  was  held 
on  July  29,  2002.  Complementary 
logistical  adjustments,  e.g.,  reopening 
the  application  process,  extension  of 
deadlines,  etc.,  are  also  included. 

The  qualification  requirements  for  the 
initial  issuance  of  the  moratorium 
permit  will  mandate  the  provision  of 
information  necessary  to  estabUsh 
quaUfication  for  the  permit,  such  as 
information  on  income,  record  of  past 
participation  in  the  fishery,  and  proof  of 
the  time  a  vessel  was  under 
construction.  Permit  renewal  will 
require  that  permitted  vessels 
participate  in  the  standard  data 
collection  programs  implemented  in  the 
region  which  will  require  that 
information  be  maintained  on  standard 
vessel  operation  information,  such  as 
trips,  passenger  loads,  catch  success, 
etc.  All  information  elements  required 
for  these  actions  are  standard  elements 
essential  to  the  successful  operation  of 
the  business  and  should  aheady  be 
collected  and  maintained  as  standard 
operating  practice  by  the  business. 
These  requirements  do  not  require 
professional  skills,  and,  therefore,  may 
be  deemed  not  to  be  onerous  on  the 
affected  participants. 

Two  categories  of  impacted  entities 
are  presumed,  those  that  qualify  for  the 
for-hire  permit  and  those  that  do  not. 
Those  who  qualify  for  permits  fall  under 
two  groups;  those  who  qualify  based  on 
permit  records  and  those  who  qualify 
based  on  the  provisions  for  historical 
captains  or  vessel-under-construction. 
Based  on  permit  ^records,  an  estimated 
3,071  permitted  for-hire  vessels  would 
qualify  for  the  moratorium  permit,  of 
which  1,917  would  qualify  for  both  reef 
fish  and  coastal  migratory  pelagic 
permits,  974  would  qualify  for  only  the 
coastal  migratory  pelagic  permit,  and 
180  would  qualify  for  only  the  reef  fish 
permit.  In  addition  to  these  vessels,  an 
indeterminate  number  of  entities  would 
qualify  for  the  initial  issuance  of  the  for- 
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hire  moratorium  permit  under  the 
historical  captain  or  vessel-under- 
constniction  criteria.  In  total^the  two 
groups  would  constitute  the  universe  of 
qualified  entities.  A  precise  estimate  of 
this  universe  cannot  be  provided  as, 
although  it  can  be  presmned  that  all 
active  permits  will  be  maintained  to 
allow  either  sale  of  the  permit  or 
continued  use,  it  cannot  be  determined 
how  many  entities  will  qualify  under 
the  historical  captain  or  vessel-under- 
construction  criteria.  Of  the  3,071 
qualifying  vessels,  2,136  vessels  qualify 
under  the  status  quo  moratorium 
prograrii,  of  which  1,373  vessels  qualify 
for  both  permits,  99  vessels  qualify  for 
only  the  reef  fish  permit,  and  664 
vessels  qualify  for  only  the  coastal 
migratory  pelagic  for-hire  permit.  This 
final  rule  will,  therefore,  allow  the 
qualification  of  an  additional  935 
vessels,  of  which  544  vessels  will 
qualify  for  both  permits,  81  vessels  will 
qualify  for  the  reef  fish  permit,  and  310 
vessels  will  qualify  for  the  coastal 
migratory  pelagic  permit.  These  935 
vessels  represent  approximately  30 
percent  of  the  historic  fleet.  It  should  be 
noted  that  all  3,071  vessels,  including 
the  935  vessels  that  would  additionally 
qualify  as  a  result  of  the  final  rule,  are 
all  historical  participants  in  the  fishery. 
This  condition  is  reflective  of  the 
Council's  intent  to  stabilize 
participation  at  historical  levels. 

Business  operations  in  the  for-hire 
sector  consist  primarily,  if  not 
exclusively,  of  small  business  entities. 
For-hire  vessel  operations  are 
considered  small  business  entities  if 
they  generate  receipts  not  in  excess  of 
$6.0  million  per  year.  The  average  gross 
revenues  for  charter  boats  operating  in 
1997  was  $83,000  for  vessels  operating 
in  Alabama,  Mississippi,  Louisiana,  and 
Texas  (based  on  average  numbers  of 
trips  per  vessel  and  average  fee  per  trip) 
and  $68,000  for  vessels  in  Florida,  while 
the  average  gross  revenues  for  head 
boats/party  boats  was  $328,000  from 
vessels  operating  in  Alabama  to  Texas 
and  $324,000  in  Florida.  Current 
revenues  may  exceed  those  of  1997,  but 
the  revenue  performance  of  the  fishery 
clearly  qualifies  the  participants  to  fit 
the  definition  of  sm^l  business  entities. 
Since  all  entities  operating  in  the  fishery 
as  well  as  the  935  new  qualifiers  will  be 
affected  by  the  final  rule,  the  criterion 
of  a  substantial  nimiber  of  the  small 
business  entities  being  affected  by  the 
rule  will  be  met. 

The  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria, 
disproportionality  and  profitability.  The 
disproportionality  question  is:  Will  the 
regulations  place  a  substantial  number 


of  small  business  entities  at  a  significant 
competitive  disadvantage  to  large 
business  entities?  Although  some 
variation  exists  between  vessel 
operation  type  (guide  boat,  charter  boat, 
and  head/party  boat),  vessel  length,  and 
degree  of  participation  in  the  fishery 
(niunber  of  trips  per  year),  all  vessels  are 
classified  as  small  business  entities. 
Thus,  the  issue  of  disproportionality  is 
not  relevant  in  the  present  case. 

The  profitability  question  is:  Will  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  smedl 
entities?  Two  categories  of  operations 
will  be  affected  by  the  final  nde, 
qualifying  vessels  and  non-qualifying 
vessels.  Effects  on  qualifying  vessels 
may  accrue  through  the  permit  fee,  the 
reporting  requirement,  and  the 
limitation  on  passenger  capacity 
expansion.  While  permit  fees  are  $50  for 
the  first  permit  and  $20  each  for  any 
additional  permit,  all  vessels  are 
currently  required  to  possess  a  permit. 
Thus,  permit  costs  should  not  be 
substantially  affected,  nor  should  they 
significantly  affect  profits.  The  reporting 
requirement  impacts  time  expenses 
rather  than  actual  monetary  outlays  and, 
therefore,  do  not  directly  affect 
profitability.  However,  die  time 
expenses  are  estimated  at  $13  for 
charterboat  participants  (5.5  interviews 
X  7  minutes  per  interview  x  $20  per 
hour)  and  $700  for  headboat 
participants  (140  logbooks  per  headboat 
X  15  minutes  per  logbook  x  $20  per 
hour).  The  effects  on  profits  of  the 
limitation  on  passenger  capacity 
expansion  cannot  be  estimated  because 
neither  the  cost  of  purchasing  an 
existing  permit,  the  expected  rate  of 
expansion  (what  portion  of  vessels 
might  be  expected  to  expand  their 
passenger  capacity),  or  the  expected 
average  capacity  expansion  can  be 
forecast. 

Additionally,  the  935  vessels  that 
were  previously  erroneously  excluded 
from  qualification  for  the  moratorium 
permit,  and  that  would  now  be  qualified 
under  the  final  rule,  will  be  allowed  to 
continue  their  historic  participation  and 
accompanying  profit  performance  and 
in  addition  will  experience  a  substantial 
increase  in  profitability  over  what 
would  occur  under  the  status  quo  since 
they  would  have  been  precluded  from 
continued  participation  under  the  June 
28,  2002  nde.  Since  this  is  an  increase 
in  profit  and  not  a  decrease,  significant 
reductions  in  profit  are  not  expected  to 
occur. 

Effects  on  non-qualifying  vessels 
would  consist  of  the  effects  on  business 
profits  of  not  being  allowed  to  continue 
participation  in  the  fishery  or  enter  the 
fishery  without  purchasing  an  existing 


permit.  The  effects  on  profits  of  these 
vessels  is  unknown  since  neither  the 
price  of  the  necessary  permit  nor  the 
alternative  business  options  (what  they 
might  do  and  what  the  profitability 
profile  of  this  option  is  in  lieu  of 
participating  in  the  for-hire  fishery)  for 
these  vessels  are  known.  It  is  also  not 
possible  to  estimate  the  number  of  small 
entities  this  would  affect,  primarily 
because  it  can  not  be  determined  how 
many  small  business  entities  would 
seek  to  enter  the  fishery  in  the  absence 
of  the  moratorium. 

This  final  rule  will  allow  qualification 
for  the  moratorium  permit  and 
continued  operation  of  935  vessels,  or 
approximately  30  percent  of  the  historic 
participants,  in  addition  to  the  2,136 
vessels  qualified  imder  the  status  quo 
moratorium  program,  plus  an  unknown 
number  of  qualifiers  under  the  historic 
captain  and  boat-under-construction 
provisions.  Continued  participation  by 
these  935  vessels  will  allow  the 
avoidance  of  a  significant  loss  in 
performance  and  profits  of  these  small 
business  entities  and  the  fishery  as  a 
whole.  It  is,  therefore,  concluded  that 
the  final  rule  will  residt  in  a  significant 
beneficial  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  the  935  vessels). 

No  significant  issues  were  raised  by 
public  comments  in  response  to  the 
IRFA.  Therefore,  no  changes  were  made 
to  the  proposed  rule  as  a  result  of  such 
comments. 

Ten  alternatives  to  the  initial 
eligibility  requirements  were 
considered.  These  were:  allowing  all 
persons  who  held  a  for-hire  permit  on 
the  date  of  implementation  of  the 
amendment;  allowing  all  persons  who 
held  a  for-hire  permit  on  either 
September  16,-1999  or  November  11, 
1999;  using  a  control  date  of  November 
18, 1998  and  allowing  for  continuous 
participation  under  permit,  vessel 
replacement  by  current  permitted 
participant  and  issuance  of  new  permit, 
purchase  of  permitted  vessel,  or 
purchase  of  a  new  vessel  and  issuance 
of  a  new  permit;  establishment  and 
eligibility  requirements  for  a  Class  1 
(fully  transferable)  species 
endorsements;  establishment  and 
eligibility  requirements  for  a  Class  2 
(non-transferable)  species 
endorsements;  historical  captain  permit/ 
endorsement  provisions  (2  alternatives); 
boat-imder-constniction  provisions  (2 
alternatives);  and  allowing  all  persons 
who  held  a  for-hire  permit  on  or  before 
January  1,  2002.  Since  the  intent  of  the 
Council  is  to  accommodate  actual 
participation  existent  at  the  time  of 
amendment  development  and  the 
perception  was  strong  that  many  active 
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participants  did  not  possess  the 
required  permits,  control  dates  more 
restrictive  than  the  proposed  control 
date  would  increase  the  negative 
impacts  on  the  fishery  through  the 
exclusion  of  active  participants, 
contrary  to  the  intent  of  the  Coimcil. 
More  liberal  control  dates,  however, 
while  reducing  the  potential  universe  of 
excluded  vessels,  would  also  be 
cpntrary  to  the  Council's  intent  of 
stabilizing  participation  at  the  level 
existent  at  the  time  of  amendment 
development.  The  transferability 
provisions  could  result  in  contraction  of 
the  fleet,  contrary  to  the  intent  of 
stabilization  and  would  increase  the 
negative  impacts  on  the  fishery.  The 
alternative  historical  captain  provisions 
would  have  increased  the  burden  of 
eligibility  and  increased  the  negative 
impacts.  The  alternative  provisions  for 
boats  under  construction  are  more 
restrictive  than  those  of  the  final  rule 
because  it  would  have  been  harder  to 
qualify  for  a  permit.  This  would  have 
increased  the  negative  impacts  on  the 
fishery  because  more  permit  holders 
would  have  been  excluded.  In  simimary, 
this  final  rule  accomplishes  the 
Council's  intent  while  minimizing 
impacts. 

Copies  of  the  FRFA  are  available  upon 
request  (see  ADDRESSES). 

This  final  rule  contains  two 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA)~namely  a  requirement  to  submit 
a  charter  vessel/headboat  permit 
application  and  submission  of  appeals 
of  NMFS'  initial  denial  of  a  charter 
vessel/headboat  permit  -that  have  been 
approved  by  0MB  under  control 
number  0648-0205.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
20  minutes  for  a  permit  application,  an 
additional  2  hours  for  additional 
documentation  for  an  application  based 
on  a  vessel  being  ujider  construction  or 
on  historical  captain  status,  and  5  hours 
for  an  appeal.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
0MB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  isjequired  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 


collection  of  information  displays  a 
currently  valid  0MB  control  number. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  May  9,  2003. 

Wiiliam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

■  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  622  is  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  622.4,  the  suspensions  of  the 
first  sentence  of  paragraph  (r)(l),  the  first 
sentence  of  paragraph  (r)(6),  and 
paragraph  (r)(8)(v)  are  lifted;  and 
paragraph  (r)  is  revised  to  read  as 
follows: 

§622.4    Permits  and  fees. 

***** 

(r)  Moratorium  on  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  and  Gulf  reef  fish. 
The  provisions  of  this  paragraph  (r)  are 
applicable  through  June  16,  2006. 
Notwithstanding  the  other  provisions  of 
this  paragraph  (r),  the  expiration  dates 
of  all  charter  vessel/headboat  permits 
for  Gulf  reef  fish  or  Gulf  coastal 
migratory  pelagic  fish  that  were  not 
issued  imder  the  provision  of  this 
paragraph  (r)  and  that  were  valid  or 
renewable  as  of  December  17,  2002,  will 
be  extended  through  November  13, 
2003,  provided  that  a  permit  has  not 
been  issued  under  this  paragraph  (r)  for 
the  applicable  vessel. 

(1)  Applicability.  Beginning 
November  13,  2003,  the  oidy  valid 
charter  vessel/headboat  permits  for  Gulf 
coastal  migratory  pelagic  fish  or  Gulf 
reef  fish  are  those  that  have  been  issued 
under  the  moratorium  criteria  in  this 
paragraph  (r).  No  applications  for 
additional  charter  vessel/headboat 
permits  for  these  fisheries  will  be 
accepted.  Existing  permits  may  be 
renewed,  are  subject  to  the 
transferability  provisions  in  paragraph 
(r)(9)  of  this  section,  and  are  subject  to 
the  requirement  for  timely  renewal  in 
paragraph  (r)(10)  of  this  section. 

(2)  Initial  eligibility.  Initial  eligibility 
for  a  charter  vessel/headboat  permit  for 
Gulf  coastal  migratory  pelagic  fish  or 
Gidf  reef  fish  is  limited  to  the  following: 

(i)  An  owner  of  a  vessel  that  had  a 
valid  charter  vessel/headboat  permit  for 


Gulf  reef  fish  or  coastal  migratory 
pelagic  fish  on  March  29,  2001,  or  held 
such  a  permit  during  the  preceding  year 
or  whose  application  for  such  permit 
had  been  r^eived  by  NMFS,  by  March 
29,  2001,  and  was  being  processed  or 
awaiting  processing. 

(ii)  Any  person  who  can  provide 
NMFS  with  documentation  verifying 
that,  prior  to  March  29,  2001,  he/she 
had  a  charter  vessel  or  headboat  under 
construction  and  that  the  associated 
expenditiu-es  were  at  least  $5,000  as  of 
that  date.  If  the  vessel  owTier  was 
constructing  the  vessel,  the  vessel 
owner  must  provide  NMFS  with 
receipts  for  the  required  expenditures.  If 
the  vessel  was  being  constructed  by 
someone  other  than  the  owner,  the 
owner  must  provide  NMFS  with  a  copy 
of  the  contract  and/or  receipts  for  the 
required  expenditures. 

(iii)  A  historical  captain,  defined  for 
the  purposes  of  paragraph  (r)  of  this 
section  as  a  person  who  provides  NMFS 
with  documentation  verifying  that 

(A)  Prior  to  March  29,  2001.  he/she 
was  issued  either  a  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
(commonly  referred  to  as  a  6-pack 
license)  or  a  USCG  Masters  license; 
operated,  as  a  captain,  a  federally 
permitted  charter  vessel  or  headboat  in 
the  Gulf  reef  fish  and/ or  coastal 
migratory  pelagic  fisheries;  but  does  not 
have  a  fishery  permit  issued  in  their 
name;  and 

(B)  At  least  25  percent  of  his/her 
earned  income  was  derived  from  charter 
vessel  or  headboat  fishing  in  one  of  the 
years,  1997,  1998,  1999,  or  2000. 

(3)  Special  conditions  applicable  to 
eligibility  based  on  historical  captain 
status.  A  person  whose  eligibility  is 
based  on  historical  captain  status  will 
be  issued  a  letter  of  eligibility  by  the 
RA.  The  letter  of  eligibility  may  be 
redeemed  through  the  RA  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish,  with  a  historical  captain 
endorsement.  The  letter  of  eligibility  is 
valid  for  the  duration  of  the 
moratorium;  is  valid  only  for  a  vessel  of 
the  same  or  lesser  authorized  passenger 
capacity  as  the  vessel  used  to  document 
earned  income  in  paragraph  (r)(2)(iii)(B) 
of  this  section;  and  is  valid  only  for  the 
fisheries  certified  on  the  application 
imder  paragraph  (r)(2)(iii)(A)  of  this 
section.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  with  a  historical 
captain  endorsement  is  valid  only  on  a 
vessel  that  the  historical  captain 
operates  as  a  captain. 

(4)  Determination  of  eligibility  based 
on  permit  history.  NMFS'  permit 
records  are  the  sole  basis  for 
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detennining  eligibility  based  on  permit 
or  applicatioD  history.  An  owner  of  a 
currently  permitted  vessel  who  believes 
he/she  meets  the  permit  or  application 
history  criterion  based  on  ownership  of 
a  vessel  under  a  different  name,  as  may 
have  occiured  when  ownership  has 
changed  from  individual  to  corporate  or 
vice  versa,  must  document  his/her 
continuity  of  ownership.  An  owner  will 
not  be  issued  initial  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
under  the  moratorium  in  excess  of  the 
number  of  federally  permitted  charter 
vessels  and/ or  headboats  that  he/she 
owned  simultaneously  at  some  time 
during  the  period  March  29,  2000 
through  March  29,  2001. 

(5)  Application  requirements  and 
procedures — (i)  General.  An  applicant 
who  desires  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  must  submit  an 
application  for  such  permit  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  September  15,  2003.  Application 
forms  are  available  from  the  RA.  The 
information  requested  on  the 
application  form  varies  according  to  the 
eligibility  criterion  that  the  application 
is  based  upon  as  indicated  in 
paragraphs  (r)(5)(ii),  (r)(5)(iii),  and 
(r)(5)(iv)  of  this  section;  however,  all 
applicants  must  provide  a  copy  of  the 
applicable,  valid  USCG  Operator  of 
Uninspected  Passenger  Vessel  license  or 
Masters  license  and  valid  USCG 
Certificate  of  Inspection.  Failure  to 
apply  in  a  timely  maimer  will  preclude 
permit  issuance  even  when  the 
applicant  meets  the  eligibility  criteria 
for  such  permit. 

(ii)  Application  based  on  the  prior 
permit/application  history  criterion.  On 
or  about  June  16,  2003,  the  RA  will  mail 
an  application  for  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  to  each  owner  of  a  vessel  who, 
according  to  NMFS'  permit  records,  is 
eligible  based  on  the  permit  or 
application  history  criterion  in 
paragraph  (r)(2)(i)  of  this  section. 
Information  requested  on  the 
application  is  consistent  with  the 
standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section.  The 
RA  will  also  mail  each  such  owner  a 
notice  that  his/her  existing  charter 
vessel/headboat  permit(s)  for  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  will  expire  November  13,  2003,  and 
that  the  new  permit(s)  required  imder 
this  moratorium  will  be  required  as  of 
that  date.  A  vessel  owner  who  believes 
he/she  qualifies  for  a  charter  vessel/ 


headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  permit  or  application 
history,  but  who  does  not  receive  an 
application  from  the  RA,  must  request 
an  application  from  the  RA  and  provide 
documentation  of  eligibility.  The  RA 
will  mail  applications  and  notifications 
to  vessel  owner  addresses  as  indicated 
in  NMFS'  permit  records. 

(iii)  Application  based  on  a  charter 
vessel/headboat  under  construction 
prior  to  March  29,  2001.  A  person  who 
intends  to  obtain  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  the  vessel-under- 
construction  eligibility  criterion  in 
paragraph  (r){2)(ii)  of  this  section  must 
obtain  an  application  from  the  RA. 
Information  requested  on  the 
application  includes  the  standard 
information  required  in  paragraph 
(b)(3)(ii)  of  this  section  and  the 
documentation  of  construction  and 
associated  costs  as  specified  in 
paragraph  (r)(2)(ii)  of  this  section. 

(iv)  Application  based  on  historical 
captain  status.  A  person  who  intends  to 
obtain  a  charter  vessel/headboat  permit 
for  Gidf  coastal  migratory  pelagic  fish 
and/or  Gulf  reef  fish  based  on  historical 
captain  status  must  obtain  an 
application  from  the  RA.  Information 
requested  on  the  application  includes 
the  standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section  and 
documentation  of  the  criteria  specified 
in  paragraphs  (r)(2)(iii)(A)and  (B)  of  this 
section.  Such  documentation  includes 
income  tax  records  pertinent  to 
verifying  earned  income;  a  copy  of  the 
applicable  USCG  license  and/or 
Certificate  of  Inspection;  and  a  notarized 
affidavit  signed  by  a  vessel  owner 
certifying  the  period  the  applicant 
served  as  ciptain  of  a  charter  vessel  or 
headboat  permitted  for  Gidf  reef  fish 
and/or  coastal  migratory  pelagic  fish, 
whether  the  charter  vessel  or  headboat 
was  permitted  for  Gulf  reef  fish  or 
coastal  migratory  pelagic  fish  or  both, 
and  whether  the  charter  vessel  or 
headboat  was  iminspected  (i.e.,  6-pack) 
or  had  a  USCG  Certificate  of  Inspection. 

(v)  Incomplete  applications.  It  an 
application  that  is  postmarked  or  hand- 
delivered  in  a  timely  manner  is 
incomplete,  the  RA  will  notify  the 
applicant  of  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  20  days  of  the  date  of  the  RA's 
notification,  the  application  will  be 
considered  abandoned. 

(6)  Issuance  of  initial  pennits.  If  a 
complete  application  is  submitted  in  a 
timely  manner  and  the  applicable 
ehgibility  requirements  specified  in 


paragraph  (r)(2)  of  this  section  are  met, 
the  RA  will  issue  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  or  a  letter  of  eligibility  for  such 
fisheries,  as  appropriate,  and  mail  it  to 
the  applicant  not  later  than  November  3. 
2003. 

(7)  Notification  of  ineligibility.  If  the 
applicant  does  not  meet  ^e  applicable 
eligibility  requiremwits  of  paragraph 
(r)(2)  of  this  section,  the  RA  will  notify 
the  applicant,  in  writing,  of  such 
determination  and  the  reasons  for  it  not 
later  than  October  14,  2003. 

(8)  Appeal  process,  (i)  An  applicant 
may  request  an  appeal  of  the  RA's 
determination  regarding  initial  permit 
eligibility,  as  specified  in  paragraph  . 
{r)(2)  of  this  section,  by  submitting  a 
written  request  for  reconsideration  to 
the  RA  with  copies  of  the  appropriate 
records  for  establishing  eligibility.  Such 
request  must  be  postmarked  or  hand- 
delivered  within  45  days  after  the  date 
of  the  RA's  notification  of  ineligibility 
and  may  include  a  request  for  an  oral 
hearing.  If  an  oral  hearing  is  granted,  the 
RA  will  notify  the  applicant  of  the  place 
and  date  of  the  hearing  and  will  provide 
the  applicant  a  maximum  of  45  days 
prior  to  the  hearing  to  provide 
information  in  support  of  the  appeal. 

(ii)  A  request  for  an  appeal  constitutes 
the  appellant's  authorization  under 
section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et. 
seq.)  for  the  RA  to  make  available  to  the 
appellate  officer(s)  such  confidential 
records  as  are  pertinent  to  the  appeal. 

(iii)  The  RA  may  independently 
review  the  appeal  or  may  appoint  one 
or  more  appellate  officers  to  review  the 
appeal  and  make  independent 
recommendations  to  the  RA.  The  RA  ' 
will  make  the  final  determination 
regarding  granting  or  denying  the 
appeal. 

(iv)  The  RA  and  appellate  ofRcer(s) 
are  empowered  only  to  deliberate 
whether  the  eligibility  criteria  in 
paragraph  (r)(2)  of  this  section  were 
applied  correctly.  Hardship  or  other 
factors  will  not  be  considered  in 
determining  eligibility. 

(v)  The  RA  will  notify  the  applicant 
of  the  decision  regarding  the  appeal 
within  45  days  after  receipt  of  the 
request  for  appeal  or  within  45  days 
after  the  conclusion  of  the  oral  hearing, 
if  applicable.  The  RA's  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 
(FR  Doc.  03-12184  Filed  5-14-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  104, 107, 110,  9003,  9004, 
9008,  9032  Through  9036,  and  9038 

[Notice  2003-10] 

Extension  of  Public  Comment  Period 
for  Public  Financing  of  Presidential 
Candidates  and  Nominating 
Conventions 

agency:  Federal  Election  Commission. 
ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

SUMMARY:  This  notice  extends  the  public 
comment  period  on  the  Federal  Election 
Commission's  notice  of  proposed 
nUemaking  on  public  financing  of 
presidential  candidates  and  nominating 
conventions  to  May  23,  2003.  The 
Commission  will  hold  a  hearing  on  the 
proposed  rules  on  June  6,  2003,  at  10 
a.m. 

DATES:  Comments  must  be  received  on 
or  before  May  23,  2003.  The 
Commission  will  hold  a  hearing  on  the 
proposed  rules  for  June  6,  2003,  at  10 
a.m.,  if  it  receives  sufficient  requests  to 
testify.  Commenters  wishing  to  testify  at 
the  hearing  must  so  indicate  in  their 
written  or  electronic  comments. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Mai  T.  Dinh,  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  electronic  or  written 
form.  Electronic  mail  comments  should 
be  sent  to  pubfund2004@fec.gov  and 
must  include  the  full  name,  electronic 
mail  address  and  postal  service  address 
of  the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  If  the  electronic 
mail  conmients  include  an  attachment, 
the  attachment  must  be  in  the  Adobe 
Acrobat  (.pdf)  or  Microsoft  Word  (.doc) 
format.  Faxed  comments  should  be  sent 
to  (202)  219-3923,  with  printed  copy 
follow-up  to  ensine  legibility.  Written 
comments  and  printed  copies  of  faxed 
comments  should  be  sent  to  the  Federal 
Election  Conunission,  999  E  Street, 


NW.,  Washington,  DC  20463. 
Commenters  are  strongly  encouraged  to 
submit  comments  electronically  to 
ensiue  timely  receipt  and  consideration. 
The  Commission  will  make  every  effort 
to  post  public  comments  on  its  Web  site 
within  10  business  days  of  the  close  of 
the  comment  period.  "The  hearing  will 
be  held  in  the  Commission's  ninth  floor 
meeting  room,  999  E  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Duane  Pugh  Jr.,  Senior  Attorney,  999  E 
Street,  NW..  Washington,  DC,  20463, 
(202)  694-1650  or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Commission  recently 
requested  comment  on  proposed 
changes  to  its  rules  governing  publicly 
financed  presidential  cemdidates,  in 
both  the  primary  and  general  elections, 
and  national  nominating  conventions. 
See  Notice  of  Proposed  Rulemaking  on 
Public  Financing  of  Presidential 
Candidates  and  Nominating 
Conventions,  68  FR  18484  (Apr.  15, 
2003)  {"Public  Financing  NPRM').  The 
dociunent  states  that  the  public 
comment  period  closed  on  May  9,  2003, 
and  a  hearing  on  the  proposed  rules  was 
tentatively  scheduled  for  May  19,  2003. 
On  May  2.  2003,  the  United  States 
District  Court  for  the  District  of 
Coliunbia  issued  a  decision  in 
McConnell  v.  FEC.  Civ.  No.  02-582, 
2003  WL  21003144  (D.D.C.  May  1, 
2003),  notice  of  appeal  filed  (U.S.  May 
2,  2003),  which  addresses  certain 
provisions  of  the  Bipartisan  Campaign 
Reform  Act  of  2002,  Public  Law  107- 
155,  116  Stat.  81  (Mar.  27,  2002).  A 
portion  of  the  notice  of  proposed 
rulemaking  concerned  the  application  of 
the  Bipartisan  Campaign  Reform  Act 
and  the  Commission's  implementing 
regulations  to  national  nominating 
conventions.  See  Public  Financing 
NPRM,  68  FR  at  18502-07.  hi  order  to 
permit  commenters  the  opportimity  to 
consider  the  McConnell  v.  FEC  decision 
and  its  impact  on  national  nominating 
conventions,  the  Commission  is 
extending  the  comment  period  imtil 
May  23,  2003,  and  rescheduling  the 
hearing  on  the  proposed  rules  to  Jime  6, 
2003,  at  10  a.m. 

Dated:  May  8,  2003. 
Ellen  L.  Weintraub, 
Chair,  Federal  Election  Ck)mmission. 
[FR  Doc.  03-11978  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

■% 

14  CFR  Part  25 

[Doct(et  No.  NM254;  Not'ice  No.  25-03-02- 
SC] 

Special  Conditions:  Cessna  Model  680 
Sovereign;  Side  Facing  Single 
Occupant  Seats 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  document  proposes 
special  conditions  for  the  Cessna  Model 
680  Sovereign  airplane.  This  airplane 
will  have  a  novel  or  unusual  design 
feature(s)  associated  with  side-facing 
single-occupant  seats.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  June  30,  2003. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attn:  Rules  Docket 
(ANM-113),  Docket  No.  NM254, 1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055—4056;  or  delivered  in  duphcate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  Comments  must  be 
marked:  Docket  No;  NM254.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056; 
telephone  (425)  227-2145.  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  ndemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
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reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  reconunended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact -with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  November  24,  1999,  Cessna 
Aircraft  Company,  One  Cessna 
Boulevard,  Wichita,  KS  67277.  applied 
for  type  certificate  for  their  new  Cessna 
Model  680  Sovereign  airplane.  The 
Model  680  Sovereign  is  a  twin  engine 
pressurized  executive  jet  airplane  with 
standard  seating  provisions  for  12 
passenger/crew  and  allowance  for 
baggage  arid  optional  equipment.  This 
airplane  will  have  a  maximum  takeoff 
weight  of  30,000  pounds  with  a 
wingspan  of  63.1  feet  and  will  have  two 
aft-mounted  Pratt  &  Whitney  306C 
engines. 

Cessna  Model  680  offers  interior 
arrangements,  which  include  single- 
occupant  side-facing  seat  installations. 
These  seats  are  instadled  on  the  LH  and 
RH  side  of  the  cabin's  forward  section, 
forward  of  and  opposite  to  the  entry 
door  respectively.  Dynamic  testing  of  all 
seats  approved  for  occupancy  during 
takeoff  and  landing  is  required  by  14 
CFR  25.562.  The  pass/fail  criteria  for  the 
testing  developed  in  Amendment  25-64 
to  §  25.562  focused  primarily  on  fore/aft 
facing  seats.  Side  facing  seating 
installations  were  not  adequately 
addressed  for  transport  category 
airplane  in  this  Amendment. 

These  special  conditions  are 
applicable  to  single-occupant  side- 
facing  seats  only.  They  are  not  intended 
to  be  used  for  multiple-occupant  side- 


facing  divans  or  sofas,  as  they  do  not 
account  for  possible  interaction  among 
the  occupants. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
the  Cessna  Aircraft  Company  must  show 
that  the  Model  680  Sovereign  airplane 
meets  the  applicable  provisions  of  14 
CFR  part  25,  effective  February  1,  1965, 
as  amended  by  Amendments  25-1 
through  25-98;  14  CFR  part  34,  effective 
September  10,  1990,  as  amended  by  any 
amendment  in  effect  on  the  date  of 
certification.  Subsequent  changes  have 
been  made  to  §  21.101  as  part  of 
Amendment  21-77,  but  those  changes 
do  not  become  effective  until  June  10. 
2003. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Cessna  Model  680  Sovereign 
airplane  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Cessna  Model  680 
Sovereign  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  part  34  and  the  noise  certification 
requirements  of  part  36,  and  the  FAA 
must  issue  a  finding  of  regulatory 
adequacy  pursuant  to  §611  of  Public 
Law  92-574,  the  "Noise  Control  Act  of 
1972." 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2),  Amendment  21-69, 
effective  September  16,  1991.  Special 
conditions  are  initially  applicable  to  the 
model  for  which  they  are  issued.  Should 
the  type  certificate  for  that  model  be 
amended  later  to  include  any  other 
model  that  incorporates  the  same  novel 
or  unusual  design  feature,  the  special 
conditions  would  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1),  Amendment  21-69. 
effective  September  16,  1991. 

Novel  or  Unusual  Design  Features 

The  Cessna  Model  680  offers  interior 
arrangements,  which  include  single- 
occupant  side-facing  seat  installations. 
These  seats  are  installed  on  the  LH  and 
RH  side  of  the  cabin's  forward  section, 
forward  and  opposite  to  the  entry  door 
respectively.  Dynamic  testing  of  all  seats 
approved  for  occupancy  during  takeoff 
and  landing  is  required  by  §  25.562.  The 
pass/fail  criteria  for  the  testing 
developed  in  Amendment  25-64  to 
§  25.562  focused  primarily  on  fore/aft 


facing  seats.  Side  facing  seating 
installations  were  not  adequately 
addressed  for  transport  category 
airplanes  in  this  Amendment. 

Discussion 

The  following  injiuy  criteria  and 
testing  represent  the  minimum 
acceptable  standards,  and  are  being 
proposed  for  certification  of  the  Model 
680  single-occupant  side-facing  seats, 
and  are  to  be  included  as  requirements 
in  the  proposed  special  conditions. 
However,  the  existing  requirements  call 
for  a  "no  yaw"  test  condition.  Cessna  is 
proposing  to  demonstrate  values  of 
thoracic  trauma  index  (TTL)  and  lateral 
pelvic  acceleration  (LPA)  for  a  "10 
degree  yaw"  for  which  it  has  some  test 
data.  In  this  case,  Cessna  must  show  the 
"10  degree  yaw"  yields  results  that  will 
only  differ  sligBlly  from  the  "no  yaw" 
condition  and  that  these  differences 
would  not  be  of  such  magnitude  as  to 
exceed  the  maximum  allowable. 

Proposed  Injury  Criteria 

(a)  Existing  Criteria.  As  referenced  by 
§  25.785(b),  all  injury  protection  criteria 
of  §§  25.562(c)(1)  through  (c)(6)  apply  to 
the  occupants  of  the  single-occupant 
side-facing  seats.  Head  injury  criteria 
(HIC)  assessments  are  only  required  for 
head  contact  with  the  seat  and/or 
adjacent  structures. 

(b)  Body-to-wall/fumishing  contact. 
The  seat  must  be  installed  aft  of  a 
structure  such  as  an  interior  wall  or 
furnishing  that  will  contact  the  pelvis, 
upper  arm,  chest,  or  head  of  an 
occupant  seated  next  to  the  structure.  A 
conservative  representation  of  the 
structure  and  its  stiffness  must  be 
included  in  the  tests.  It  is 
recommended,  but  not  required,  that  the 
contact  surface  of  this  structure  be 
covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(foam  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Trauma.  Testing  with  a 
Side  Impact  Dummy  (SID),  as  defined 
by  49  CFR  part  572,  subpart  F,  or  its 
equivalent,  must  be  conducted  and  TTI 
injury  criteria  acquired  with  the  SID 
must  be  less  than  85,  as  defined  in  49 
CFR  part  572,  subpart  F.  Side  Impact 
Dummy  TTI  must  be  processed  as 
defined  in  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  part  571.214.  section 
S6.13.5.  Rational  analysis,  comparing  an 
installation  with  another  installation 
where  TTI  data  were  acquired  and 
found  acceptable,  may  also  be  viable. 

(d)  Pelvis.  Pelvic  lateral  acceleration 
must  not  exceed  130g,  pelvic 
acceleration  data  must  be  processed  as 
defined  in  FMVSS  part  571.214,  section 
S6.13.5 
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(f)  Shoulder  Strap  Loads.  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  sofa  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1,750 
poimds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2,000  pounds. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Cessna 
Model  680  Sovereign.  Shoidd  Cessna 
Aircraft  Company  apply  at  a  latefdate 
for  a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  imusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §21. 101(a)(1),  Amendment  21-69, 
effective  September  16,  1991. 

Conclusion 

This  action  affects  only  certedn  novel 
or  unusual  design  features  on  the 
Cessna  Model  680  Sovereign  airplane.  It 
is  not  a  rule  of  general  applicability,  and 
it  affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Fart  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Cessna  Aircraft  Company  Model  680 
Sovereign  airplanes. 

The  minimum  acceptable  standards  of 
injury  criteria  and  testing  requirements 
for  dynamic  certification  of  the  Model 
680  side-facing  single-occupant  seats  are 
as  follows: 

(a)  Existing  Criteria.  As  referenced  by 
§  25.785fb),  all  injury  protection  criteria 
of  §§  25.562(c)(1)  through  (c)(6)  apply  to 
the  occupants  of  the  side-facing  seats. 
Head  injury  criteria  (HIC)  assessments 
are  only  required  for  head  contact  with 
the  seat  and/or  adjacent  structures. 

(b)  Body-to-wall/fumishing  contact. 
The  seat  must  be  installed  aft  of  a 
structiuB  such  as  an  interior  wall  or 
furnishing  that  will  contact  the  pelvis, 
upper  arm,  chest,  or  head  of  an 
occupant  seated  next  to  the  stnictiue.  A 
conservative  representation  of  the 
structure  and  its  stiffiiess  must  be 
included  in  the  tests.  It  is 
reconunended,  but  not  required,  that  the 
contact  siuface  of  this  structxu'e  must  be 


covered  with  at  least  two  inches  of 
energy  absorbing  protective  padding 
(fo6un  or  equivalent),  such  as  Ensolite. 

(c)  Thoracic  Trauma.  Testing  with  a 
Side  Impact  Diunmy  (SID),  as  defined 
by  49  CFR  Part  572,  Subpart  F,  or  its 
equivalent,  must  be  conducted  and  TTI 
injiuy  criteria  acquired  with  the  SID 
must  be  less  than  85,  as  defined  in  49 
CFR  Part  572,  Subpart  F.  SID  TTI  must 
be  processed  as  defined  in  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
Part  571.214,  section  S6.13.5.  Rational 
analysis,  comparing  an  installation  with 
another  installation  where  TTI  data 
were  acquired  and  found  acceptable, 
may  also  be  viable. 

(d)  Pelvis.  Pelvic  lateral  acceleration 
must  not  exceed  ISOg,  pelvic 
acceleration  data  must  be  processed  as 
defined  in  FMVSS  Part  571.214.  section 
S6.13.5 

(f)  Shoulder  Strap  Loads.  Where 
upper  torso  straps  (shoulder  straps)  are 
used  for  occupants,  tension  loads  in 
individual  straps  must  not  exceed  1,750 
pounds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2,000  poimds. 

'   Issued  in  Renton,  Washington,  on  May  5, 

2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 

Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  03-12043  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-05-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  401, 401  A, 
401 B,  402,  402A,  402B.  41 1 .  and  41 1 A 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed^rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
79-10-15  R2,  which  applies  to  all 
Cessna  Aircraft  Company  (Cessna) 
Models  401,  401A,  401B,  402,  402A, 
402B,  411,  and  411A  airplanes.  AD  79- 
10-15  R2  currendy  requires  repetitive 
inspections  of  the  right  and  left  wing 
spar  lower  cap  areas  for  fatigue  cracks 
and  requires  wing  spar  cap  repair  or 
replacement  as  necessary.  Cessna  has 


performed  fatigue  and  crack  growth 
analyses  of  the  wings  of  these  airplanes, 
and  the  Federal  Aviation 
Administration  (FAA)  has  evaluated 
this  information  and  determined  that  a 
wing  spar  modification  is  necessary  as 
well  as  periodic  inspections.  This 
proposed  AD  would  require  you  to 
repetitively  inspect  the  wing  spar  caps 
for  fatigue  cracks  with  any  necessary 
repair  or  replacement  on  all  airplanes 
and  incorporate  a  spar  strap 
modification  on  each  wing  spar  on 
certain  airplanes.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such  failure 
could  result  in  loss  of  a  wing  with 
consequent  loss  of  airplane  control. 
DATES:  The  FAA  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  8,  2003. 
AQDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-05-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2D02-CE-05-AD"  in  the 
subject  line.  If  you  send  conunents 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  the 
Cessna  Aircraft  Company,  Product 
Support,  PO  Box  7706,  Wichita,  Kansas 
67277;  telephone:  (316)  517-5800; 
facsimile:  (316)  942-9006.  You  may  also 
view  thisjnformation  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile: 
(316)  946-4107. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  imder  the  caption  ADDRESSES. 
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We  will  consider  all  conunents  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
,  is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-05- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  fatigue  cracks  on  Cessna 
401,  402,  and  411  series  airplanes 
caused  FAA  to  take  AD  action  (AD  79- 
10-15  R2,  Amendment  39-3711)  to 
require  repetitive  inspections  of  the 
right  and  left  wing  spar  lower  cap  areas 
for  fatigue  cracks  and  to  require  wing 
spar  cap  repair  or  replacement  as 
necessary. 

Accomplishment  of  the  inspections 
required  by  AD  79-10-15  R2  is  required 
in  accordance  with  Cessna  Service 
Bulletin  ME79-16,  Revision  3,  dated 
Februarys,  1980. 

AD  79-10-15  R2  allowed  for  the 
incorporation  of  Cessna  Service  Kit 
SK402-36  or  SK4 11-56  on  the  front 
wing  spar  lower  cap  as  terminating 
action  for  the  repetitive  inspections  on 
the  applicable  wing. 

What  Has  Happened  Since  AD  79-10- 
15  R2To  Initiate  This  Proposed  Action? 

Since  issuance  of  AD  79-10-15, 
Cessna  has  analyzed  the  wing,  including 
fatigue  and  crack  growth  analyses,  on 
the  affected  airplanes.  Analysis 
included: 

— A  determination  of  the  probable 
location  and  modes  of  damage  based 


on  analytical  results,  available  test 
data,  and  service  information; 

— Classical  fatigue  analyses; 

— Crack  growth  and  residual  strength 
analyses  including  use  of  linear 
elastic  fracture  mechanics  methods: 

— Full-scale  ground  testing  to  validate 
analytical  models;  and 

— A  flight  strain  survey  to  develop  stress 
spectra  used  in  the  analyses. 

The  inspections  required  by  AD  79- 
10-15  R2  in  accordance  with  Cessna 
Service  Bulletin  ME79-16,  Revision  3, 
are  accomplished  using  a  surface  eddy 
current  inspection  method. 

Based  on  the  analysis,  Cessna  has 
found  that  the  eddy  current  method  will 
not  find  the  crack  until  it  is  .03  inch 
longer  than  the  critical  crack  length. 
When  the  crack  reaches  the  critical 
length,  it  is  not  reliably  detectable 
because  it  is  under  the  head  of  the 
fastener.  Once  the  main  spar  cap  is 
severed,  the  remaining  structure  will  no 
longer  meet  the  residual  strength 
requirements.  Wing  separation  could 
then  occur  under  loading  conditions 
significantly  less  than  those  established 
for  the  design  limit  load. 

Cessna  reported  only  one  instance 
where  cracks  were  detected  using  the 
nondestructive  inspection  (NDI)  eddy 
current  procedure.  There  are  other 
reported  instances  where  cracks  were 
detected  visually  in  the  wheel  well  area 
on  the  aft  flange.  The  problem  with 
visual  inspections  is  the  access  doubler 
flanges  cover  a  large  percentage  of  the 
forward  spar  flange.  This  limits  the 
effectiveness  of  the  visual  inspections. 

To  meet  industry  NDI  standards, 
cracks  need  to  be  found  on  Cessna 
Models  401,  401  A,  401B,  402,  402A, 
402B,  411,  and  411A  airplanes  through 
NDI  inspection  methods  with  a  90- 
percent  probability  of  detection  at  a  95- 
percent  confidence  level. 

Cessna's  analysis  indicates  that  the 
probability  and  confidence  levels  are 
not  being  met. 

Is  There  Service  Infonnation  That 
Applies  to  This  Subiect? 

Cessna  has  issued  the  following: 

—Service  Bulletin  MEBOl-06  and 
Service  Kit  SK402-46,  both  dated 
September  24,  2001;  and 

—Service  Bulletin  MEBOl-07  and 
Service  Kit  SK411-59,  both  dated 
September  24,  2001. 

This  service  infonnation  includes 
procedures  for  inspecting  and 
modifying  the  lower  wing  spar  caps. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstemces 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— Cessna's  analysis  of  the  problems 
with  the  eddy  ciurent  inspection  on 
the  wing  spar  cap  area  on  the  Cessna 
401,  402,  and  411  series  airplanes  is 
valid; 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  these  airplanes  that  are  the  same 
type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  79-10-15  R2  with  a  new  AD  that 
would  require  you  to  either  (depending 
on  the  aircraft  configuration): 

— For  airplanes  that  do  not  incorporate 
one  of  certain  Cessna  Service  Kits: 
repetitively  inspect  the  wing  spar 
caps  for  fatigue  cracks  and  repair  or 
replace  the  wing  spar  caps  as 
necessary  and  incorporate  a  spar  strap 
modification  on  each  wing  spar;  or 

— For  airplanes  that  incorporate  one  of 
certain  Cessna  Service  Kits: 
repetitively  inspect  the  wing  spar 
caps  for  fatigue  cracks  and  repair  or 
replace  the  wing  spar  caps  as 
necessary. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact  < 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  400  airplanes  in  the  U.S.  registry. 
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What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification 
^d  initial  inspection: 


Latxir  cost 


4B5  workhours  x  $60  per  hour  =  $29,100  per 
airplane. 
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Parts  cost 


$1 ,763  per  airplane 


Total  cost 
per  airplane 


$29,100  +  $1,763  =  $30,863 
per  airplane. 


Total  cost  on 
U.S.  operators 


$30,863  X  400  =  $12,345,200. 


The  above  figures  do  not  take  into 
account  the  cost  of  repetitive 
inspections.  The  FAA  does  not  have  any 
way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  would  incur  during  the 
operating  life  of  the  affected  airplanes. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantied  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  fl)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Admiiustration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  79-10-15 


R2,  Amendment  39-3711,  and  by 
adding  a  new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2002- 
CE-05-AD;  Supersedes  AD  79-10-15 
R2,  Amendment  3*-3711. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  401,  401  A,  401B. 
402.  402A,  402B.  411,  and  411 A  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  mth  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such  failure  could 
result  in  loss  of  a  wing  with  consequent  loss 
of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  repetitively  inspect  the 
wing  spar  caps  for  fatigue  cracks  and  repair 
or  replace  the  wing  spar  caps  as  necessary 
and  incorporate  a  spar  strap  modification  (as 
specified)  on  each  wing  spar  in  accordance 
with  Cessna  Service  Bulletin  MEBOl-6  and 
Cessna  Service  Kit  SK402-46,  both  dated 
September  24,  2001;  or  Cessna  Service 
Bulletin  MEBOl-7  and  Cessna  Service  Kit 
SK411-59,  both  dated  September  24,  2001,  as 
follows: 


Initial  and  repetitive  compliance  times 


(1)  Inspect  and  modify  at  whichever  of  the  following  that  occurs  later  and  repair 
or  replace  as  necessary  prior  to  further  flight  after  the  inspection,  unless  al- 
ready accomplished,  and  repetitively  inspect  at  the  intervals  specified  in  para- 
graphs (d)(3)(i),  (d)(3)(ii),  and  (d)(3)(iii)  of  this  AD: 

(i)  Upon  accumulating  5,500  hours  time-in-service  (TIS)  on  a  wing  spar;  or 
(ii)  Within  the  next  200  hours  TIS  after  the  effective  date  of  this  AD  or  12  months 
after  the  effective  date  of  this  AD,  whichever  occurs  first. 

(2)  Inspect  and  modify  at  whichever  of  the  following  that  occurs  first  and  repair  or 
replace  as  necessary  prior  to  further  flight  after  the  inspection,  unless  already 
accomplished,  and  repetitively  inspect  at  the  inten/als  specified  in  paraqraohs 
(d)(4)(i)  and  (d)(4)(ii)  of  this  AD:  -f«=v-  h      y    P  s 

(i)  Upon  accumulating  6,500  hours  TIS  on  a  wing  span  or 
(ii)  Within  the  next  200  hours  TIS  after  the  effective  date  of  this  AD  or  12  months 
after  the  effective  date  of  this  AD,  whichever  occurs  first. 


Affected  airplanes 


Cessna  Models  411  and  411 A  airplanes  that  do  not  incor- 
porate Cessna  Service  Kit  SK411-56,  SK411-56A  or 
SK411-56B. 


Cessna  t^odels  401,  401  A,  401 B,  402,  402A,  and  4028  air- 
planes that  do  not  incorporate  Cessna  Service  or  Kit 
SK402-36,  SK402-36A,  (SK402-36B,  or  SK402-36C. 


y 
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Initial  and  repetitive  compliance  times 


(3)  Inspect  in  ttie  following  areas  (modification  not  required  for  these  airplanes) 
and  repair  or  replace  as  necessary  prior  to  furtfier  flight  after  the  inspection 
where  cracks  are  found.  Inspection  areas  are  defined  in  the  Cessna  Model  41 1 
Supplemental  Inspection  Document  (SID): 

(i)  Area  "A"  (Inspection  ID  57-10-11):  Initially  upon  accumulating  5,400  hours 
TIS  after  incorporating  the  applicable  service  kit  on  a  wing  spar  or  within  the 
next  100  hours  TIS  after  the  effective  date  of  this  AD.  whichever  occurs  later, 
unless  already  accomplished,  and  thereafter  at  inten/als  not  to  exceed  2,500 
hours  TIS. 

(ii)  Area  "B"  (Inspection  ID  57-10-12):  Initially  upon  accumulating  5,400  hours 
TIS  after  incorporating  the  applicable  service  kit  on  a  wing  spar  or  within  the 
next  100  hours  TIS  after  the  effective  date  of  this  AD,  whichever  occurs  later, 
unless  already  accomplished,  and  thereafter  at  intervals  not  to  exceed  1,000 
hours  TIS. 

(iii)  Area  "C"  (Inspection  ID  57-10-08):  Upon  accumulating  19,900  hours  TIS 
after  incorporating  the  applicable  service  kit  on  a  wing  spar  or  within  the  next 
100  hours  TIS  after  the  effective  date  of  this  AD.  whichever  occurs  later,  unless 
already  accomplished,  and  thereafter  at  intervals  not  to  exceed  2,000  hours 
TIS. 

(4)  Inspect  in  the  following  areas  (modification  not  required  for  these  airplanes) 
and  repair  or  replace  as  necessary  prior  to  further  flight  after  the  inspection.  In- 
spection areas  are  defined  in  the  Cessna  Model  401/402  Supplemental  Inspec- 
tion Document  (SID): 

(i)  Area  "A"  (Inspection  ID  57-10-11)  and  Area  "B"  (Inspection  ID  57-10-12): 
Initially  upon  accumulating  7,400  hours  TIS  after  incorporating  the  applicable 
service  kit  on  a  wing  spar  or  within  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whk;hever  occurs  later,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  5,000  hours  TIS. 

(ii)  Area  "C"  (Inspection  ID  57-10-08):  Initially  upon  accumulating  19,900  hours 
TIS  after  incorporating  the  applicable  service  kit  on  a  wing  spar  or  within  the 
next  100  hours  TIS  after  the  effective  date  of  this  AD,  whichever  occurs  later, 
unless  already  accomplished,  and  thereafter  at  intervals  not  to  exceed  2,500 
hours  TIS. 


Affected  airplanes 


Cessna  Models  411  and  411 A  airplanes  that  incorporate 
Cessna  Service  Kit  SK411-56,  SK411-56A,  SK411-56B, 
or  SK411-59.  This  includes  airplanes  that  had  Cessna 
Service  Kit  SK411-59  incorporated  as  required  by  para- 
graph (d)(1)of  this  AD, 


Cessna  Models  401,  401  A,  401 B,  402,  402A,  and  402B  air- 
planes that  incorporate  Cessna  Service  Kit  SK402-36, 
SK402-36A,  SK402-36B,  SK402-36C,  or  SK402-46.  This 
includes  airplanes  that  had  Cessna  Service  Kit  SK402-46 
incorporated  as  required  by  paragraph  (d)(2)  of  this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  for 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Paul  Nguyen,  Aerospace  Engineer.  FAA, 
Wichita  Aircraft  Certification  Office.  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita.  Kansas  67209;  telephone:  (316)  946- 
412.5:  facsimile:  (316)  946-4107. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  79-10-15 
R2.  which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(f)  How  do  I  get  copies  of  the  documents 
rfforenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
the  Cessna  Aircraft  Compemy,  Product 
Support.  PO  Box  7706,  Wichita,  Kansas 
67277;  telephone:  (316)  517-5800;  facsimile: 
(316)  942-9006.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

(gi  Does  this  AD  action  affect  any  existing 
AU  actions?  This  amendment  supersedes  AD 
79-iO-15  R2,  Amendment  39-3711. 


Issued  in  Kansas  City,  Missouri,  on  May  9, 
2003. 
(ames  E.  Jackson, 

Acting  ^4anage^,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[PR  Doc.  03-12113  Filed  5-14-03;  8:45  am) 

BILLING  CODE  4»10-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-20-AD] 
RiN  2120-AA64 

Airworthiness  Directives;  Dornler 
Luftfahrt  GMBH  Models  228-100,  228- 
101,  228-200,  228-201,  228-202,  and 
228-212  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Domier  Luftfahrt  GMBH  (Domier) 
Models  228-100,  228-101,  228-200. 
228-201,  228-202,  and  228-212 
airplanes  that  have  electrical  cabin/ 


cockpit  heater  option  P05  or  option  P09 
installed.  This  proposed  AD  would 
require  you  to  modify  the  cockpit  and 
cabin  auxiliary  heating  wiring.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  correct  problems  with  the 
current  design  of  the  heater  wiring, 
which  could  result  in  failure  of  the 
auxiliary  cabin  heater.  Such  failiu-e 
could  lead  to  overheating  and  smoke  in 
the  cockpit. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  Jime  23,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Doclcet  No. 
2003-CE-20-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronicedly  must  contain 
"Docket  No.  2003-CE-20-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
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files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Domier  Luftfahrt  GMBH,  Customer 
Support,  P.O.  Box  1103,  D-82230 
Wessling,  Federal  Republic  of  Germany; 
telephone:  (08153)  300;  facsimile: 
(08153)  304463.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missoiui  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
aigiunents  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  yoiu  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 


acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2003-CE-20-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Luftfahrt-Bimdesamt 
(LB A),  which  is  the  airworthiness 
authority  for  Germany,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Domier  Models  228-100, 
228-101,  228-200  and  228-201,  228- 
202,  and  228-212  airplanes.  The  LBA 
reports  an  occurrence  of  stuck  contacts 
of  the  power  relay  of  the  heating  circuit 
to  the  auxiliary  cabin  heater,  Domier 
option  P05  or  P09. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Failure  of  the 
auxiliary  cabin  heater  could  lead  to 
overheating  and  smoke  in  the  cockpit. 

Is  there  service  information  that 
applies  to  this  subject?  Domier  has 
issued  Service  Bulletin  No.  228-249, 
Revision  No.  1,  dated  November  19, 
2001. 

,  What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  modifying  the 
auxiliary  cabin  heater  wiring. 

What  action  did  the  LBA  take?  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  German  AD 
Number  2002-264,  dated  September  19, 
2002,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Piusuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  devlop 
on  other  Domier  Models  228-100, 
228-101,  228-200  and  228-201,  228- 
202,  and  228-212  airplanes  of  the 
same  type  design  that  are. on  the  U.S. 
registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
reqiure  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  FAA  published  a  new  version  of 
14  CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individud  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  14  airplanes  in  , 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  this 
proposed  modification.  We  have  no  way 
of  determining  the  number  of  airplanes 
that  may  need  such  modification: 


Labor  cost 


3  workhours  x  $60  per  hour  =  $180 


Parts  cost 


$95. 


Total  cost 
per  airplane 


$275. 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  "The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Domier  Luftfahrt  GMBH:  Docket  No.  2003- 
CE-20-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  228-100,  228-101, 


228-200,  228-201,  228-202,  and  228-212 
airplanes,  all  serial  numbers,  that  are: 

(1)  certificated  in  any  category;  and 

(2)  equipped  with  electrical  cabin/cockpit 
heater  option  P05  or  option  P09  auxiliary 
cabin  heater(s)  (32HA/35HA  or  51HA/52HA). 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  problems  with  the  current  design 
of  the  heater  wiring,  which  could  result  in 
failure  of  the  auxiliary  cabin  heater.  Such 
failure  could  lead  to  overheating  and  smoke 
in  the  cockpit. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Modify  any  installed  cockpit  and  cabin  auxil- 
iary cabin  heater  (32HA/35HA  or  51  HA/ 
52HA)  heating  wiring. 


(2)  Do  not  install  any  auxiliary  cabin  heater 
(32HA/35HA  or  51HA/52HA)  (or  FAA-ap- 
proved  equivalent  part  number)  unless  it  has 
t)een  modified  as  required  in  paragraph  (d)(1) 
of  this  AD. 


Compliance 


Procedures 


Within  the  next  50  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD.  unless  al- 
ready accomplished.  Removal  from  the  air- 
plane of  any  unmodified  auxiliary  cabin 
heater  (32HA/35HA  or  51HA/52HA)  or 
51HA/52HA)  is  terminating  action  for  this 
AD. 

As  of  the  effective  date  of  this  AD 


In  accordance  with  Fairchild  Domier  Domier 
228  Service  Bulletin  No.  SB-22&-249,  Re- 
vision No.  1,  dated  November  19,  2001, 
and  following  standard  practices. 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Standards 
Office,  Small  Airplane  Directorate.  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Karl  Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate.  901  Locust. 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-^146;  facsimile:  (816) 
329-4090. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Dornier  Luftfahrt  GmbH,  Customer  Support, 
P.O.  Box  1103,  D-82230  Wessling,  Federal 
Republic  of  Germany;  telephone:  (08153) 
300;  facsimile:  (08153)  304463.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Note:  The  subject  of  this  AD  is  addressed 
in  German  AD  Number  2002-264,  dated 
September  19,  2002. 


Issued  in  Kansas  City,  Missouri,  on  May  9, 
2003. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-12112  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-57-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  402C  and 
41 4 A  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airavorthiness  Directive  (AD) 
2000-23-01,  which  applies  to  all  Cessna 
Aircraft  Company  (Cessna)  Model  402C 
airplanes.  AD  2000-23-01  currently 
requires  repetitive  inspections  of  the 


forward,  aft,  and  auxiliary  wing  spars 
for  cracks,  and  repair  or  replacement  as 
necessary,  Cessna  has  performed  fatigue 
and  crack  growth  analyses  of  the  wings 
of  these  airplanes,  and  the  Federal 
Aviation  Administration  (FAA)  has 
evaluated  this  information  and 
determined  that  a  wing  spar 
modification  and  inspections  are 
necessary  on  the  Model  414A  airplanes 
as  well  as  the  Model  402C  airplanes. 
This  proposed  AD  would  requiire  you  to 
inspect  the  wing  spar  caps  for  fatigue 
cracks  with  any  necessary  repair  or 
replacement  and  to  incorporate  a  spar 
strap  modification  on  each  wing  spar. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  wing  spar 
cap  failure  due  to  undetected  fatigue 
cracks.  Such  failure  could  result  in  loss 
of  a  wing  with  consequent  loss  of 
airplane  control. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  8,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-57-AD,  901  Locust,  Room 
506,  Kansas  City.  Missouri  64106.  You 
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may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-57-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  fi'om  the 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
J(800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
POR  FURTHER  INFORMATION  CONTACT:  Paul 
Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4125;  facsimile: 
(316)  946-4107. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

I  How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

I  Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  siunmarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 


No.  2002-CE-57-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Reports  of  fatigue  cracks  on 
Cessna  401.  402.  and  411  series 
airplanes  caused  FAA  to  take  AD  action 
(AD  79-10-15  R2.  Amendment  39- 
3711)  to  require  repetitive  inspections  of 
the  right  and  left  wing  spar  lower  cap 
areas  for  fatigue  cracks  and  to  require 
wing  spar  cap  repair  or  replacement  as 
necessary. 

Cessna  Models  402C  and  414A 
airplanes  incorporate  a  similar  design  to 
those  airplanes  affected  by  AD  79-10- 
15  R2.  We  issued  AD  2000-23^1, 
Amendment  39-11971  (65  FR  70645, 
November  27,  2000),  to  require 
repetitive  inspections  of  the  forward, 
aft.  and  auxiliary  wing  spars  for  cracks 
on  Cessna  Models  402C  airplanes  with 
repair  or  replacement  as  necessary. 

There  is  no  similar  AD  action 
addressing  the  Model  414A  airplanes. 

What  has  happened  since  AD  79-10- 
15  R2  and  AD  2000-23-01  to  initiate 
this  proposed  action?  Since  issuance  of 
AD  79-10-15  and  AD  2000-23-01, 
Cessna  has  analyzed  the  wing,  including 
fatigue  and  crack  growth  analyses,  on 
the  affected  airplanes.  Analysis 
included: 

— A  determination  of  the  probable 
location  and  modes  of  damage  based 
on  analjrtical  results,  available  test 
data,  and  service  information; 
— Classical  fatigue  analyses; 
—Crack  growth  and  residual  strength 
analyses  including  use  of  linear 
elastic  fracture  mechanics  methods; 
— Full-scale  ground  testing  to  validate 

analytical  models;  and 
— A  Flight  strain  survey  to  develop' 
stress  spectra  used  in  the  analyses. 
The  inspections  required  by  AD  79- 
10-15  R2  in  accordance  with  Cessna 
Service  Bulletin  ME79-16,  Revision  3, 
are  accomplished  using  a  surface  eddy 
ciurent  inspection  meti^od. 

Based  on  the  analysis,  Cessna  has 
foimd  that  the  eddy  current  method  will 
not  find  the  crack  until  it  is  .03  inch 
longer  than  the  critical  crack  length. 
When  the  crack  reaches  the  critical 
length,  it  is  not  reliably  detectable 
because  it  is  under  the  head  of  the 
fastener.  Once  the  main  spar  cap  is 
severed,  the  remaining  structure  will  no 
longer  meet  the  residual  strength 
requirements.  Wing  separation  could 
then  occur  under  loading  conditions 
significantly  less  than  those  established 
for  the  design  limit  load. 

Cessna  reported  only  one  instance 
where  cracks  were  detected  using  the 


nondestructive  inspection  (NDI)  eddy 
current  procedure.  There  are  other 
reported  instances  where  cracks  were 
detected  visually  in  the  wheel  well  area 
on  the  aft  flange.  The  problem  with 
visual  inspections  is  the  access  doubler 
flanges  cover  a  large  percentage  of  the 
forward  spar  flange.  This  limits  the 
effectiveness  of  the  visual  inspections. 

To  meet  industry  NDI  standards, 
cracks  need  to  be  foimd  on  Cessna 
Models  402C  and  414A  airplanes 
through  NDI  inspection  methods  with  a 
90-percent  probability  of  detection  at  a 
95-percent  confidence  level. 

Cessna's  analysis  indicates  that  the 
probability  and  confidence  levels  are 
not  being  met. 

Is  there  service  information  that 
applies  to  this  subject?  Cessna  has 
issued  Service  Bulletin  MEB02-05  and 
Cessna  Service  Kit  SK402-47,  both 
dated  June  24,  2002.  This  service 
information  includes  procedures  for 
inspecting  and  modifying  the  lower 
wing  spar  caps. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— Cessna's  analysis  of  the  problems 
with  the  eddy  current  inspection  on 
the  wing  spar  cap  area  on  the  Cessna 
Models  401,  401A,  401B,  402A,  402B, 
411,  and  411A  airplane  is  valid; 
— The  unsafe  condition  referenced  in 
this  document  also  exists  or  could 
develop  on  Cessna  Models  402C  and 
414A  airplanes  that  are  the  same  type 
design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  imsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  would 
supersede  AD  2000-23-01  with  a  new 
AD  that  would  apply  to  Cessna  Models 
402C  and  414A  airplanes  and  would 
require  you  to: 
— Inspect  the  wing  spar  caps  for  fatigue 

cracks; 
— Repair  or  replace  the  wing  spar  caps 

as  necessary;  and 
— Incorporate  a  spar  strap  modification 
on  each  wing  spar. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  FAA  published  a  new  version  of 
14  CFR  part  39  (67  FR  47997,  July  22, 
2002^  which  governs  FAA's  AD  system. 
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This  regulation  now  includes  material 
that  relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 


included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  656  airplanes 
in  the  U.S.  registry. 


What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  modification  and  initial 
inspection: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

485  worVhours  x  $60  per  hour  = 
$29,100  per  airplane. 

$14  000  oer  airplane  

$29,100  +  $14,000  =  $43,100  per    $43,100  x  656  =  $28,273,600. 

airplane. 

The  above  figtues  do  not  take  into 
account  the  cost  of  repetitive 
inspections.  The  FAA  does  not  have  any 
way  of  determining  the  niunber  of 
repetitive  inspections  each  owner/ 
operator  would  incur  diuing  the 
operating  life  of  the  affected  airplanes. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the.  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations(14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

■  2.  FAA  amends  §39.13  by  removing 
Airworthiness  Directive  (AD)  2 000-2 3- 
01,  Amendment  39-11971  (65  FR  70645, 
November  27,  2000),  and  by  adding  a 
new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2002- 
CE-57-AD;  Supersedes  AD  2000-23-01, 
Amendment  39-11971. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  402C  and  414A 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  wing  spar  cap  failure  due  to 
undetected  fatigue  cracks.  Such  failure  could 
result  in  loss  of  a  wing  with  consequent  loss 
of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  inspect  the  wing  spar 
caps  for  fatigue  cracks  and  repair  or  replace 
the  wing  spar  caps  as  necessary  and 
incorporate  a  spar  strap  modification  on  each 
wing  spar  in  accordance  with  Cessna  Service 
Bulletin  MEB02-5,  dated  )une  24.  2002,  and 
Cessna  Service  Kit  SK402-47.  dated  June  24. 
2002.  as  follows: 


Compliance  times 


(1)  Inspect  and  modify  at  whichever  of  the  following  that  occurs  later  and  repair  or  replace  as 
necessary  prior  to  further  flight  after  the  inspection,  unless  already  accomplished  (no  repet- 
itive actions  necessary): 

(i)  Upon  accumulating  8.500  hours  time-in-service  (TIS)  on  a  wing  spar;  or. 
(ii)  Within  the  next  500  hours  TIS  after  the  effective  date  of  this  AD  or  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs  first. 

(2)  Inspect  and  modify  at  whichever  of  the  following  that  occurs  first  and  repair  or  replace  as 
necessary  prior  to  further  flight  after  the  inspection,  unless  already  accomplished  (no  repet- 
itive actions  necessary): 

(i)  Upon  accumulating  14,500  hours  TIS  on  a  wing  spar;  or. 

(ii)  Within  the  next  500  hours  TIS  after  the  effective  date  of  this  AD  or  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs  first. 


Affected  airplanes 


Cessna  Models  402C  and  41 4A  airplanes,  se- 
rial numt)er  414A0001  through  414A0047 
and  414A0049  through  414A0200. 


Cessna  Models  402C  and  41 4A  airplanes,  se- 
rial numt)ers  414A0201  through  414A1212. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  For- 


information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Paul  Nguyen,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone:  (316)  946- 
4125;  facsimile:  (316)  946-4107. 


(2)  Ahernative  methods  of  compliance 
approved  in  accordance  with  AD  2000-23-01 
and  AD  99-11-13  are  not  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
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the  documents  referenced  in  this  AD  from 
the  Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita,  Kansas 
67277;  telephone:  (316)  517-5800;  facsimile: 
(316)  942-9006.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

I  (g)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2000-23-01.  Amendment  39-11971. 

I  Issued  in  Kansas  City,  Missouri,  on  May  9, 
2003. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-12111  Filed  5-14-03;  8:45  am] 

BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  JUSTICE 

Dmg  Enforcement  Administration 

21  CFR  Part  1308 
[Docket  No.  DEA-162W] 

Schedules  of  Controlled  Substances: 
Proposed  Removal  of  Fenfluramine 
From  the  Controlled  Substances  Act; 
Withdrawal  of  Proposed  Rule 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Drug  Enforcement 
Administration  (DEA)  is  withdrawing  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  May  6, 1997  (62  FR 
24620)  and  is  terminating  the 
rulemaking.  The  proposed  rule  would 
have  removed  fenfluramine  from 
schedule  IV  of  the  Controlled 
Substances  Act.  The  drug's 
manufactiu-er  has  withdrawn  its  original 
petition  that  requested  decontrol.  DEA 
has  determined  that  fenfluramine 
should  remain  in  schedule  IV  due  to  the 
withdrawal  of  the  petition,  the  removal 
of  products  containing  the  drug  from  the 
United  States  marketplace,  and  the 
public  health  and  safety  concerns 
expressed  by  the  Department  of  Health 
and  Human  Services  that  arose  after 
publication  of  the  proposed  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemiced  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  hi  1973, 
fenfluramine,  its  salts,  isomers  and  salts 
of  isomers  were  placed  into  schedule  IV 
of  the  Controlled  Substances  Act  (CSA), 
21  CFR  1308.14(d).  On  March  18, 1991, 
Intameuron  Pharmaceuticals,  Inc.,  the 
manufacturer  of  a  fenfluramine  product 
(dexfenfluramine,  brand  name  Redux), 


petitioned  DEA  to  decontrol 
fenfluramine.  The  fenfluramine  product 
Redux,  an  anorectic  indicated  for  the 
management  of  exogenous  obesity,  was 
approved  by  the  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
for  marketing  in  the  United  States  in 
1996.  After  receiving  Intemeuron's 
petition,  and  in  accordance  with  the 
CSA  requirements  at  21  U.S.C.  811(b), 
DEA  reviewed  available  data  about 
fenfluramine.  On  Jime  3, 1996,  the 
DHHS  Assistant  Secretary  of  Health 
submitted  a  recommendation  to  DEA 
that  the  substance  be  decontrolled.  As  a 
resuh  of  DEA's  review  and  DHHS's 
recommendation,  a  notice  of  proposed 
rulemaking  titled  "Schedules  of 
Controlled  Substances:  Proposed 
Removal  of  Fenfluramine  From  the 
Controlled  Substances  Act"  was 
published  on  May  6,  1997  in  the 
Federal  Register  (62  FR  24620).  This 
notice  of  proposed  rulemaking  was  in 
direct  response  to  Intemeuron's  petition 
to  decontrol  fenfluramine.  A  sixty  day 
comment  period  was  provided  during 
which  four  comments  were  received, 
two  in  favor  of  the  proposed  action  and 
two  against  decontrol. 

On  July  8, 1997,  two  months  after  the 
proposed  rulemaking  was  published, 
FDA  issued  a  public  health  advisory 
regarding  the  use  of  fenfluramine, 
especially  in  conjunction  with 
phentermine  (commonly  known  as  "fen- 
phen"),  citing  evidence  of  significant 
side  effects  associated  with 
fenfliiramine.  FDA  annoimced  a 
voluntary  withdrawal  by  the 
pharmaceutical  manufacturers  of 
fenfluramine  (brand  name  Pondimin) 
and  dexfenfluramine  (brand  name 
Redux)  from  United  States  markets  on 
September  15,  1997.  DHHS  issued  a 
final  rule  on  March  8, 1999  listing  drug 
products  that  were  withdrawn  or 
removed  from  the  market  because  they 
were  foimd  to  be  imsafe  or  not  effective, 
including  fenfluramine  hydrochloride. 
(64  FR  10944).  This  regulation  is 
codified  at  21  CFR  216.24. 

In  a  February  27,  2003  letter 
addressed  to  DEA'^  Acting 
Administrator,  John  B.  Brown  HI, 
Indevus  Pharmaceuticals,  Inc.,  formerly 
known  as  Intemeiuon  Pharmaceuticals, 
Inc.,  wrote  to  withdraw  its  petition  to 
decontrol  fenfluramine  because  the 
company  no  longer  markets 
fenfluramine  products  in  the  United 
States. 

As  a  result  of  the  recent  withdrawal 
of  the  petition  and  the  earlier  removal 
of  the  drug  bom  the  United  States 
marketplace  by  FDA  due  to  health  and 
safety  concerns,  DEA  now  has  reason  to 
reconsider  its  proposed  rulemaking. 


DEA  no  longer  considers  it  appropriate 
to  remove  fenfluramine  from  schedule 
IV.  The  health  and  safety  concerns  that 
prompted  the  manufactiu^rs'  voluntary 
withdrawal  of  fenfluramine  fixim  the 
marketplace  and  DHHS's  subsequent 
codification  of  this  withdrawal,  see  21 
CFR  216.24,  occurred  after  DEA's 
proposed  rulemaking  was  published. 
Based  on  these  events,  DEA  has 
determined  that  fenfluramine's  cvmrent 
placement  in  schedule  IV  shoiUd  not  be 
altered.  Accordingly,  DEA  withdraws 
the  proposed  rule  published  in  the 
Federal  Register  on  May  6, 1997  (62  FR 
24620)  and  hereby  terminates  this    ■ 
rulemaking. 

Dated:  May  2,  2003. 
John  B.  Bro%vn,  m, 

Acting  Administrator. 

[FR  Doc.  03-12150  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4410-0»-P 


DEPARTIMENT  OF  HOMELAND 
SECURITY 

Coast  Guacd 

33  CFR  Part  165  •* 

[CGD05-03-023] 

RIN  1625-AAOO 

Safety  and  Securtty  Zone;  Cove  Point 
Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  MD 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  of  public  meeting;  reopening  of 
comment  period. 


SUMMARY:  On  March  20,  2003,  the  U.S. 
Coast  Guard  Captain  of  the  Port, 
Baltimore  (COTP)  published  a  notice  of 
proposed  rulemaking  for  revising  a 
safety  and  security  zone  for  the  Cove 
Point  Liquefied  Natural  Gas  Terminal. 
In  response  to  that  notice,  the  COTP 
received  requests  for  a  public  meeting  to 
discuss  the  proposed  rule.  In  this  notice, 
the  COTP  is  announcing  a  public 
meeting  to  receive  conunents  regarding 
the  proposed  safety  and  security  zone 
and  is  reopening  the  comment  period 
for  this  rulemaldng. 
DATES:  The  meeting  will  be  held 
Thursday,  June  5,  2003,  from  6  p.m.  to   •. 
9  p.m.  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  12,  2003. 

ADDRESSES:  The  meeting  location  is: 
The  Holiday  Inn,  155  Hohday  Drive, 
Solomon's  Island,  Maryland.  You  may 
mail  comments  and  related  material  to 
Commander,  U.S.  Coast  Guard 
Activities,  2401  Hawkins  Point  Road, 
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Building  70,  Port  Safety,  Security  and 
Waterways  Management  Branch, 
Baltimore,  Maryland,  21226-1791.  The 
Port  Safety,  Security  and  Waterways 
Management  Branch  of  Coast  Guard 
Activities  Baltimore  maintains  the 
public  docket.  CGD05-O3-O23,  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
docximents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Commander,  U.S.  Coast  Guard 
Activities,  2401  Hawkins  Point  Road, 
Building  70,  Port  Safety,  Security  and 
Waterways  Management  Branch, 
Baltimore,  Maryland,  21226-1791 
between  9  a.m.  and  3  p.m.,  Monday 
•through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gordon  Loebl  at  U.S.  Coast 
Guard  Activities  Baltimore  (410)  576- 
2526. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

On  March  20,  2003,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemakiag  entitled  "Safety  and 
Security  Zone;  Cove  Point  Liquefied 
Natiual  Gas  Terminal,  Chesapeake  Bay, 
Maryland.  (68  FR  13647).  The  Coast 
Guard  received  several  requests  for 
public  meetings  before  the  comment 
period  closed  on  April  21,  2003.  The 
Captain  of  the  Port  has  decided  that  a 
public  meeting  is  in  the  public's  interest 
and  is  therefore  issuing  this  notice  to 
advise  the  public  of  the  time  and  place 
of  the  meeting,  and  of  the  reopening  of 
the  comment  period. 

Public  Meeting 

The  public  meeting  will  be  held  Jime 
5,  2003,  from  6  p.m.  to  9  p.m.,  at  the 
Holiday  Inn,  155  Holiday  Drive, 
Solomon's  Island,  Maryland. 
Attendance  is  open  to  the  public. 
During  this  meeting,  the  Coast  Guard 
will  receive  comments  from  the  public 
on  the  proposed  rule  for  the  safety  and 
security  zone. 

With  advance  notice,  members  of  the 
public  may  provide  oral  statements. 
Oral  statements  will  be  limited  to  five 
minutes.  Persons  wishing  to  make  oral 
statements  should  notify  Commander 
Gordon  Loebl  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  two 
days  before  the  meeting. 

Written  comments  may  be  submitted 
to  the  docket  under  ADDRESSES  30 
minutes  before,  during,  or  up  to  one 
week  after  the  meeting.  You  may  also 
submit  written  comments  directly  to 
Coast  Guard  personnel  at  the  public 
meeting. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  assistance  at 
the  meeting,  contact  Commander 
Gordon  Loebl  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  as  soon  as 
possible. 

Dated:  May  5,  2003. 
Roger  B.  Peoples, 

Captain,  Coast  Guard,  Captain  of  the  Port, 

Baltimore,  MD. 

IFR  Doc.  03-12050  Filed  3-14-03;  8:45  am] 

BU.UNG  CODE  4910-19-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  UT-001-0052b;  FRL-7483-51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Continuous  Emission  Monitoring 
Program 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  take 
direct  final  action  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Governor  of  Utah  on 
September  7,  1999  and  February  11, 
2003.  The  September  7,  1999  submittal 
revises  Utah's  Air  Conservation 
Regulations  (UACR)  by  repealing  and  re- 
enacting  the  Continuous  Emission 
Monitoring  Program  (CEM)  rule  in  order 
to  clarify  the  requirements  of  the  rule. 
The  February  11,  2003  submittal  makes 
additional  revisions  to  the  CEM  rule  to 
make  it  in  agreement  with  Federal 
regulations  and  the  Clean  Air  Act 
(CAA).  The  intended  effect  of  this  action 
is  to  make  the  CEM  rule  federally 
enforceable.  This  action  is  being  taken 
imder  section  110  of  the  CAA. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
conunents,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  conunents,  EPA  will 
withdraw  the  direct  final  rule,  and  it  will 
not  take  effect.  EPA  wiU  address  all 
public  conunents  in  a  subsequent  final 
rule  based  on  this  proposed  nde.  EPA 


will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  June  16,  2003. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  dociunents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hoiu^  at  the  Air 
and  Radiation  Program,  Enviroiunental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Utah 
Department  of  Environmental  Quality, 
Division  of  Air  Quality,  150  North  1950 
West,  Salt  Lake  City,  Utah  84114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski  ,  EPA,  Region  8,  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATION:  See  the     ' 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  April  3,  2003. 
Robert  E.  Roberts, 
Regional  Administrator,  Region  8. 
[FR  Doc.  03-12030  Filed  5-14-03;  8:45  am] 
BILUNG  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CO-001 -0070b;  FRL-7489-31 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Colorado;  Designation  of  Area  for  Air 
Quality  Planning  Purposes,  Aspen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  Governor  of 
the  State  of  Colorado  on  November  9, 
2001 ,  for  the  purpose  of  redesignating 
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the  Aspen,  Colorado  area  from 
nonattainment  to  attainment  for 
particidate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio)  under  the  1987 
standards.  The  Governor's  submittal, 
among  other  things,  documents  that  the 
Aspen  area  has  attained  the  PMio 
national  ambient  air  quality  standards 
(NAAQS),  requests  redesignation  to 
attaiiunent,  and  includes  a  maintenance 
plan  for  the  area  demonstrating 
maintenance  of  the  PMio  NAAQS  for  10 
years.  EPA  is  proposing  to  approve  this 
redesignation  request  and  maintenance 
plan  because  Colorado  has  met  the 
applicable  requirements  of  thfe  Clean  Air 
Act  (CAA),  as  amended.  Subsequent  to 
this  approval,  the  Aspen  area  would  be 
designated  attainment  for  the  PMio 
NAAQS.  This  action  is  being  taken 
under  sections  107,  110,  and  175A  of 
the  Clean  Air  Act.  In  the  "Rules  and 
RegiUations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments,  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comments,  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  Jime  16,  2003. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  Environmental  Protection  Agency 
(EPA),  Region  Vin,  999  18th  Sti^et, 
Suite  300,  Denver,  Colorado,  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Sti^et,  Suite  300, 
Denver,  Colorado,  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Colorado  Department  of  Public  Health 


and  Environment,  Air  Quality  Control 
Commission,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80246-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ubby  Faulk,  EPA,  Region  VIII,  (303) 
312-6083. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  tide  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  18,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

[FR  Doc.  03-12025  Filed  5-14-03;  8:45  am] 

BILUNG  COOE  6B60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Docket  ID  No.  OAR-2002-0044;  FRL 
-7497-«] 

BIN  206&-AF31 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  March  16,  1994,  the  EPA 
promulgated  General  Provisions  for 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  and 
other  regidatory  requirements  that  are 
established  under  section  112  of  the 
Clean  Air  Act  (CAA).  On  April  5,  2002, 
we  amended  the  General  Provisions  to 
revise  and  clarify  several  of  the 
requirements.  In  this  action,  we  are 
proposing  additional  amendments  that 
would  provide  regulatory  relief,  where 
appropriate,  to  facilities  that  use 
pollution  prevention  (P2)  to  achieve  and 
maintain  hazardous  air  pollutant  (HAP) 
emissions  reductions  equivalent  to  or 
better  than  the  maximum  achievable 
control  technology  (MACT)  level  of 
control  required  under  applicable 
NESHAP. 

We  are  proposing  these  amendments 
to  encourage  and  promote  pollution 
prevention,  which  is  our  strategy  of  first 
choice  for  reducing  HAP  emissions. 
EPA  is  also  proposing  additional 
incentives  specifically  designed  for,  and 
only  available  to,  facilities  that  are 
members  of  the  National  Environmental 
Performance  Track  program 
(Performance  Track).  The  Performance 
Track  program  recognizes  and 
encourages  top  environmental 


performers;  those  who  go  beyond 
compliance  with  regidatory 
requirements  to  attain  levels  of 
environmental  performance  and 
management  that  provide  greater  benefit 
to  people,  communities,  and  the 
environment. 

DATES:  Comments.  Submit  comments  on 
or  before  July  14,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  Jime  5,  2003,  a  pubhc 
hearing  will  be  held  on  June  12,  2003. 

ADDRESSES:  Comments.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC. 

Public  Hearing.  If  a  public  hearing  is 
requested,  it  will  be  held  at  the  new 
EPA  facility  complex  in  Research 
Triangle  Park,  NC  at  10  a.m.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Dorothy  Apple,  Policy, 
Planning,  and  Standards  Group  (MD- 
C439-04),  U.S.  EPA,  Research  Triangle 
Park,  NC  27711,  telephone  (919)  541- 
4487  at  least  2  days  in  advance  of  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Fruh,  Policy,  Planning,  and 
Standards  Group  (MD-C439-04)! 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  EPA,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-2837, 
electronic  mail  (e-mail)  address, 
fruh.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  afiected  by  this  action 
include  all  source  categories  listed 
pursuant  to  section  112(c)  and  (k)  of  the 
CAA: 

Industry  Group:  Source  Categories 
With  Major  and  Area  Sources 

Fuel  Combustion 

Combustion  Turbines 

Engine  Test  Facilities 

Industrial  Boilers 

Process  Heaters 

Reciprocating  Internal  Combustion 

Engines 
Rocket  Testing  Facilities 

Non-Ferrous  Metals  Processing 

Primary  Aluminum  Production 
Primary  Copper  Smelting 
Primary  Lead  Smelting 
Primary  Magnesium  Refining 
Secondary  Aluminum  Production 
Secondary  Lead  Smelting 
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Ferrous  Metals  Processing 

Coke  By-Product  Plants 

Coke  Ovens:  Charging,  Top  Side,  and 

Door  Leaks 
Coke  Ovens:  Pushing,  Quenching, 

Battery  Stacks 
Ferroalloys  Production: 

Silicomanganese  and  Ferromanganese 
Integrated  Iron  and  Steel  Manufacturing 
Iron  Foundries  Electric  Arc  Fiunace 

(EAF)  Operation 
Steel  Foimdries 
Steel  Pickling — HCl  Process  Facilities 

and  Hydrochloric  Acid  Regeneration 

Mineral  Products  Processing 

Alumina  Processing 

Asphalt  Concrete  Manufacturing 

Asphalt  Processing 

Asphalt  Roofing  Mcinufacturing 

Asphalt/Coal  Tar  Application — Metal 

Pipes 
Clay  Products  Manufacturing 
Lime  Manufacturing 
Mineral  Wool  Production 
Portland  Cement  Manufacturing 
Refiractories  Manufacturing 
Taconite  Iron  Ore  Processing 
Wool  Fiberglass  Manufactiiring 

Petroleum  and  Natural  Gas  Production 
and  Refining 

Oil  and  Natiual  Gas  Production 
Natural  Gas  Transmission  and  Storage 
Petroleum  Refineries — Catalytic 

Cracking  (Fluid  and  other)  Units, 

Catalytic  Reforming  Units,  and  Sulfur 

Plant  Units 
Petroleiun  Refineries — Other  Soiuces 

Not  Distinctly  Listed 

Liquids  Distribution 

Gasoline  Distribution  (Stage  1) 
Marine  Vessel  Loading  Operations 
Organic  Liquids  Distribution  (Non- 
Gasoline) 

Surface  Coating  Processes 

Aerospace  Industries 

Auto  and  Light  Duty  Truck 

Large  Appliance 

Magnetic  Tapes 

Manufactiue  of  Paints,  Coatings,  and 

Adhesives 
Metal  Can 
Metal  Coil 
Metal  Furniture 

Miscellaneous  Metal  Parts  and  Products 
Paper  and  Other  Webs 
Plastic  Parts  and  Products 
Printing,  Coating,  and  Dyeing  of  Fabrics 
Printing/Publishing 
Shipbuilding  and  Ship  Repair 
Wood  Building  Products 
Wood  Furniture 

Waste  Treatment  and  Disposal 

Hazardous  Waste  Incineration 
Mimicipal  Landfills 


Off-Site  Waste  and  Recovery  Operations 
Publicly  Owned  Treatment  Works 

(POTW)  Emissions 
Sewage  Sludge  Incineration 
Site  Remediation 
Solid  Waste  Treatment,  Storage  and 

Disposal  Facilities  (TSDF) 

Agricultural  Chemicals  Production 

Pesticide  Active  Ingredient  Production 

Fibers  Production  Processes 

Acrylic  Fibers/Modacrylic  Fibers 

Production 
Rayon  Production 
Spandex  Production 

Food  and  Agriculture  Processes 

Manufacturing  of  Nutritional  Yeast 
Cellulose  Food  Casing  Manufacturing 
Vegetable  Oil  Production 

Pharmpceutical  Production  Processes 

Pharmaceuticals  Production 

Polymers  and  Resins  Production 

Acetal  Resins  Production 
Acrylonitrile-Butadiene-Styrene 

Production 
Alkyd  Resins  Production 
Amino  Resins  Production 
Boat  Manufacturing 
Butyl  Rubber  Production 
Carboxymethylcellulose  Production 
Cellophane  Production 
Cellulose  Ethers  Production 
Epichlorohydrin  Elastomers  Production 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber  Production 
Flexible  Polyurethane  Foam  Production 
Hypalon  (tm)  Production 
Maleic  Anhydride  Copolymers 

Production 
Methylcellulose  Production 
Methyl  Methacrylate-Acrylonitrile- 

Butadiene-Styrene  Production 
Methyl  Methacrylate-Butadiene-Styrene 

Terpolymers  Production 
Neoprene  Production 
Nitrile  Butadiene  Rubber  Production 
Nitrile  Resins  Production 
Non-Nylon  Polyamides  Production 
Phenolic  Resins  Production 
Polybutadiene  Rubber  Production 
Polycarbonates  Production 
Polyester  Resins  Production 
Polyether  Polyols  Production 
Polyethylene  Terephthalate  Production 
Polymerized  Vinylidene  Chloride 

Production 
Polymethyl  Methacrylate  Resins 

Ptoduction 
Polystyrene  Production 
Polysulfide  Rubber  Production 
Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Alcohol  Production 
Polyvinyl  Butyral  Production 
Polyvinyl  Chloride  and  Copolymers 

Production 


Reinforced  Plastic  Composites 

Production 
Styrene-Acrylonitrile  Production 
Stjrrene-Butadiene  Rubber  and  Latex 

Production 

Production  of  Inorganic  Chemicals 

Ammonium  Sulfate  Production — 
Caprolactam  By-Product  Plants 
Carbon  Black  Production 
Chlorine  Production 
Cyanide  Chemicals  Manufactimng 
Fumed  Silica  Production 
Hydrochloric  Acid  Production 
Hydrogen  Fluoride  Production 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Manufacturing 
Uranium  Hexafluoride  Production 

Production  of  Organic  Chemicals 

Ethylene  Processes 

Quaternary  Anunoniiun  Compounds 

Production 
Synthetic  Organic  Chemical 

Miscellaneous  Processes 

Benzyltrimethylammoniiun  Chloride 

Production 
Butadiene  Dimers  Production 
Carbonyl  Sulfide  Production 
Cellulosic  Sponge  Manufacturing 
Chelating  Agents  Production 
Chlorinated  Paraffins 
Chromic  Acid  Anodizing 
Commercial  Dry  Cleaning 

(Perchloroethylene) — Transfer 

Machines 
Commercial  Sterilization  Facilities 
Decorative  Chromium  Electroplating 
Dry  Cleaning  (Petroleum  Solvent) 
Ethylidene  Norbomene  Production 
Explosives  Production 
Flexible  Poljnu^thane  Foam  Fabrication 

Operations 
Friction  Products  Manufactimng 
Halogenated  Solvent  Cleaners 
Hard  Chromiiun  Electroplating 
Hydrazine  Production 
Industrial  Cleaning 

(Perchloroethylene) — Dry-to-dry 

Machines 
Industrial  Dry  Cleaning 

(Perchloroethylenel^-Transfer 

Machines 
Industrial  Process  Cooling  Towers 
Leather  Tanning  and  Finishing 

Operations 
OBPA/l,3-Diisocyanate  Production 
Paint  Stripping  Operations 
Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Plywood  and  Composite  Wood  Products 
Polyether  Polyols  Production 
Pulp  and  Paper  Production 
Rubber  Chemicals  Manufactiuing 
Rubber  Tire  Manufacturing 
Semiconductor  Manufacturing 
Symmetrical  Tetrachloropyridine 

Production 


Categories  With  Area  Sources  Only 

Agriculture  Chemicals  &  Pesticides 

Manufacturing 
Autobody  Refinishing  Paint  Shops 
Cadmium  Refining  &  Cadmium  Oxide 

Production 
Cyclic  Crude  and  Intermediate 

Production 
Hospital  Sterilizers 
Industrial  Inorganic  Chemical 

|Manufactiu°ing 
Industrial  Organic  Chemical 

Manufactiuing 
Lead  and  Acid  Battery  Manufacturing 
Medical  Waste  Incinerators 
Mercury  Cell  Chlor- Alkali  Plants 
Miscellaneous  Organic  Chemical 

Manufacturing  (MON) 
Municipal  Waste  Combustors 
Other  Solid  Waste  Incinerators  (Human/ 

Animal  Cremation) 
Plastic  Materials  and  Resins 

Manufacturing 
Plating  and  Polishing 
Pressed  and  Blown  Glass  &  Glassware 

Manufacturing 
Secondary  Copper  Smelting 
Secondary  Nonferrous  Metals 
Stainless  and  Nonstaiidess  Steel 

Manufacturing  Electric  Arc  Furnaces 

(EAF) 
Stationary  Internal  Combustion  Engines 
Synthetic  Rubber  Manufacturing 
Wood  Preserving 

This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  Uiis  action.  To  determine 
whether  your  facility  is  regulated  by  this 
.  action,  you  should  examine  your  source 
category-specific  section  112  regulation. 
Additional  information  on  the  listing  of 
source  categories  is  available  at  http:// 
www.epa.gov/ttn/atw/socatlst/ 
socatpg.html.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0044. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  in  the  General 
Provisions  Docket  at  the  EPA  Docket 
Center  (Air  Docket),  EPA  West,  Room 
B-108, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20004.  The  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  reading  room  is  (202)  566-1744 
and  the  telephone  number  for  the  Air 
Docket  is  (202)  566-1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 


and  conunent  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  aveulable 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
previously  identified  in  this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  vdll  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the- 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 


Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties  ' 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
key  in  Docket  ID  No.  OAR-2002-0044, 
Category  VI,  Part  63  General  Provisions 
(Subpart  A)  Pollution  Prevention 
Compliance  Alternative  Amendments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment 
Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and-r- 
docket@epa.gov.  Attention  Docket  ID 
No.  OAR-2002-0044,  Category  VI,  Part 
63  General  Provisions  (Subpart  A) 
Pollution  Prevention  Compliance 
Alternative  Amendments.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
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public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate,  if  possible)  to:  General 
Provisions  Docket,  Category  VI,  Part  63 
General  Provisions  (Subpart  A) 
Pollution  Prevention  Compliance 
Alternative  Amendments,  EPA  Docket 
Center  (Air  Docket),  U.S.  EPA  West 
(MD-6102T),  Room  B-108,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0044. 

By  Hand  Delivery  or  Courier.  Deliver 
your  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center,  Room 
B-108,  U.S.  EPA  West,  1301 
Constitution  Avenue.  NW.,  Washington, 
DC  20004,  Attention  Docket  ID  No. 
OAR-2002-0044,  Category  VI,  Part  63 
General  Provisions  (Subpart  A) 
Pollution  Prevention  Compliance 
Alternative  Amendments.  Such 
deliveries  are  only  accepted  during  the 
Docket  Center's  normal  hoius  of 
operation  as  identified  in  this 
document. 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741,  Attention  General 
Provisions  Docket,  Category  VI,  Part  63 
General  Provisions  (Subpart  A) 
Pollution  Prevention  Compliance 
Alternative  Amendments,  Docket  ID  No. 
OAR-2002-0044.  , 

CBI.  Do  not  submit  information  that 
you  consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Roberto  Morales,  OAQPS  Document 
Control  Officer  (MD-C404-02), 
Attention  Steve  Fruh,  U.S.  EPA, 
Research  Triangle  Park,  NC  27709, 
Attention  Docket  ID  No.  OAR-2002- 
0044.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposal  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signatiue,  a  copy  of 
this  action  will  be  posted  on  the  TTN's 


policy  and  guidance  page  for  newly 
proposed  rules  at  http://www.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Concurrent  Rulemaking:  In  a 
proposed  rule  dated  August  13,  2002  (67 
FR  52674),  EPA  solicited  comments  on 
the  incentives  designed  for  Performance 
Track  member  facilities.  These  proposed 
amendments  contain  additional 
incentives  for  Performance  Track 
member  facilities.  Persons  interested  in 
doing  so  are  encouraged  to  comment  on 
the  additional  incentives  as  they 
specifically  relate  to  the  MACT 
incentives  in  the  Performance  Track 
proposed  rule.  It  is  EPA's  intent  to 
finalize  both  proposed  rules  as  they 
relate  to  the  NESHAP  General 
Provisions  in  one  final  rulemaking.  In 
the  final  rule,  EPA  intends  to  reconcile 
the  two  different  definitions  of 
"pollution  prevention"  and  "source  at  a 
Performance  Track  member  facility"  as 
they  appear  in  these  proposed 
amendments  and  in  the  Performance 
Track  proposed  rule  by  adopting  the 
definitions  contained  in  these  proposed 
amendments. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Summary  of  Proposed  Action 

II.  Background 

III.  Proposed  Amendments  to  the  Part  63 

General  Provisions 

A.  Definitions 

B.  Option  1:  Facilities  that  Implement 
Pollution  Prevention  to  Eliminate  HAP 
Emissions  Subject  to  Regulation  under  a 
NESHAP  Subpart 

C.  Option  2:  Facilities  that  Implement 
Pollution  Prevention  to  Reduce  HAP 
Emissions  to  at  Least  the  Level  of  a 
NESHAP  Subpart 

IV.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Executive  Order  13132,  Federalism 

F.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer 

Advancement  Act 


I.  Summary  of  Proposed  Action 

We  are  proposing  to  amend  the 
NESHAP  General  Provisions  in  40  CFR 
part  63,  subpart  A.  The  individual 
NESHAP  (which  are  frequently  referred 
to  as  MACT  standards)  are  codified  as 
subparts  within  40  CFR  part  63.  We  are 
proposing  two  options: 

•  Option  I ;  If  a  facility  completely 
eliminates  all  HAP  emissions  fi-om  all 
sources  of  emissions  regulated  by  the 
subpart,  it  could  request  to  no  longer  be 
subject  to  that  subpart.  This  option 
would  be  available  only  where  the 
subpart  does  not  already  require 
complete  elimination  of  HAP  emissions 
from  any  of  the  regulated  sources  of 
emissions. 

•  Option  2:  If  a  facility  uses  P2  to 
reduce  HAP  emissions  either  to  the 
level  required  by  the  subpart,  or  below, 
it  could  request  "P2  alternative 
compliance  requirements."  The 
alternative  compliance  requirements 
would  include  monitoring, 
recordkeeping,  reporting,  and/or  other 
requirements  which  match  the  P2 
measures  implemented  by  the  facility. 
Alternative  emission  limits  could  not  be 
included.  If  approved,  the  alternative 
compliance  requirements  would  replace 
specified  requirements  in  the  subpart. 
This  option  would  be  available  for  any 
regulated  portion  of  the  facility;  it 
would  not  be  necessary  for  th^  facility 
to  implement  P2  on  every  source  of 
emissions  that  is  subject  to  the  subpart. 
Under  this  option,  the  facility  would 
remain  subject  to  the  subpart,  but  some 
of  the  requirements  would  be  changed. 

Either  option  would  be  effective  only 
as  long  as  the  facility  continued  to  use 
the  P2  measures  and  to  eliminate  or 
reduce  HAP  emissions  as  described  in 
the  approved  request.  If  the  facility 
discontinued  the  P2  measures  or  failed 
to  eliminate  or  reduce  HAP  emissions  as 
approved,  all  applicable  requirements  of 
the  subpart  would  again  apply 
immediately,  and  the  facility  would  be 
required  to  comply  beginning  on  that 
date. 

We  are  also  proposing  additional 
incentives  for  sources  at  facilities  that 
are  members  of  the  Performance  Track 
program. 

n.  Background    - 

Consistent  with  the  Pollution 
Prevention  Act  of  1990  (42  U.S.C. 
13101-13109),  it  is  our  policy  to 
promote  and  encoiu-age  P2  in  all  our 
programs.  We  seek  to  reduce  HAP 
emissions  with  alternative  approaches 
"that  achieve  results  in  innovative  and 
sustainable  ways.  Preventing  pollution 
at  the  source  is  our  strategy  of  first 
choice.  Pollution  prevention  strategies 


sdlow  facilities  the  advantage  of  meeting 
pollution  reduction  goals  in  ways  that 
are  most  cost  effective  and  appropriate 
for  their  individual  situations. 
Furthermore,  State  and  local  air 
pollution  agencies  have  urged  us  on 
numerous  occasions  to  do  more  to 
encourage  P2  in  the  MACT  standards 
program.  For  these  reasons,  we  are 
proposing  revisions  to  the  part  63 
General  Provisions  which  encourage  the 
development  and  implementation  of  P2 
measiu-es  at  facilities  that  are  already 
subject  to  NESHAP  subparts.  By 
working  with  State  and  local  agencies  in 
a  series  of  meetings,  we  have  developed 
this  proposal  to  further  this  goal. 

j  We  are  also  proposing  provisions  that 
would  further  promote  improved 
environmental  performance  through 
incentives  that  are  only  available  to 
facilities  participating  in  the 
Performance  Track  program.  For 
example,  the  Administrator  will 
designate  a  central  contact  within  the 
EPA  to  facilitate  and  expedite  the 
review  of  a  Performance  Track  member 
facility's  request  for  pollution 
prevention  alternatives.  The 
Performance  Track  program  was  created 
to  recognize,  provide  incentives,  and 
reward  individual  facilities  that  go 
beyond  compliance  in  their 
environmental  operations  and 
management.  The  Performance  Track 
program  is  based  on  the  following 
premises:  Better  environmental 
performance  warrants  different 
oversight;  the  EPA  should  induce 
facilities  to  perform  beyond  basic 
compliance;  enviroiunental 
accomplishments  should  be  recognized 
and  rewarded;  private  and  public 
resoiu-ces  should  be  used  efficiently  to 
these  ends;  and  demonstrated 
innovative  ideas  should  be  included  in 
regulations. 

The  Agency  selects  its  Performance 
Track  members  for  entry  into  the 
program  based  on  certain  criteria. 
Mpmber  facilities  must: 

•  Have  adopted  and  implemented  an 
environmental  management  system  that 
includes  specific  elements; 

t  Be  able  to  demonstrate 
environmental  achievements  and 
commit  to  continued  improvement  in 
particidar  environmental  categories; 

•  Engage  the  public,  and  report  to  the 
public  on  the  facilities'  performance; 
and 

•  Have  a  record  of  sustained 
compliance  with  environmental 
requirements. 

m  addition,  member  facilities  must 
commit  to  providing  annual  reports  on 
the  status  of  their  efforts  to  achieve  their 
commitments  to  making  improvements 
in  specific  environmental  categories  and 


to  maintaining  their  qualifications  as 
program  participants. 

In  line  with  these  premises  and 
criteria,  we  are  proposing  provisions 
that  woidd  provide  additional 
incentives  only  to  those  sources  at 
facilities  that  are  members  of  the 
Performance  Track  program. 

m.  Proposed  Amendments  to  the  Part 
63  General  Provisions 

We  are  proposing  to  amend  the 
General  Provisions  for  the  MACT-based 
NESHAP,  which  are  codified  at  40  CFR 
part  63,  subpart  A.  The  General 
Provisions  establish  the  fiamework  for 
emission  standards  and  other 
requirements  developed  pursuant  to 
section  112  of  the  CAA.  The  General 
Provisions  eliminate  the  repetition  qf 
general  information  and  requirements  in 
individual  NESHAP  subparts  by 
consolidating  all  generally  applicable 
information  in  one  location.  They 
include  sections  on  applicability, 
definitions,  compliance  dates  and 
requirements,  monitoring,  and 
recordkeeping  and  reporting,  among 
others.  In  addition,  they  include 
administrative  sections  concerning 
actions  that  the  EPA  Administrator  must 
take,  such  as  making  determinations  of 
applicability,  reviewing  applications  for 
approval  of  new  construction, 
responding  to  requests  for  extensions  or 
waivers  of  applicable  requirements,  and 
generally  enforcing  NESHAP.  The 
General  Provisions  apply  to  every 
facility  that  is  subject  to  a  NESHAP 
subpart,  except  where  specifically 
overridden  by  that  subpart. 

We  are  proposing  to  add  definitions 
for  "pollution  prevention"  and  "source 
at  a  Performance  Track  member  facility" 
to  §  63.2  of  the  General  Provisions. 

The  proposed  amendments  would 
also  add  two  sections  to  the  General 
Provisions.  New  §63.17  (Option  1) 
woidd  provide  a  mechanism  for  a 
facility  that  uses  P2  to  eliminate 
completely  all  HAP  emfssions  regulated 
under  a  NESHAP  subpart  to  become 
exempt  fi-om  that  subpart.  New  §  63.18 
(Option  2)  would  provide  a  mechanism 
enabling  a  facility  that  uses  P2  to  reduce 
'HAP  emissions  to  at  least  the  level 
required  by  a  NESHAP  subpart  to 
replace  select  requirements  of  the 
subpart  with  requirements  appropriate 
to  the  P2  measures. 

A.  Definitions 

We  are  proposing  to  add  the  following 
definitions  for  "pollution  prevention" 
and  "source  at  a  Performance  Track 
member  facility"  to  §  63.2  of  the  General 
Provisions: 

Pollution  prevention  means  source 
reduction  as  defined  imder  the 


Pollution  Prevention  Act.  The  definition 
is  as  follows: 

(1)  Source  reduction  is  any  practice 
that: 

(i)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(ii)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

(2)  The  term  source  reduction 
includes  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control. 

(3)  The  term  source  reduction  does 
not  include  any  practice  that  alters  the 
physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service. 

This  definition  is  taken  directly  from 
the  Pollution  Prevention  Act  of  1990  (42 
U.S.C.  13101-13109).  We  are  proposing 
to  add  this  definition  to  clarify  the  types 
of  actions  that  we  intend  to  consider  in 
qualifying  a  facility  for  Option  1  or  2. 

The  Pollution  Prevention  Act 
establishes  the  following  hierarchy  for 
managing  pollution  and  wastes:  source 
reduction,  recycling,  treatment,  and 
disposal.  Because  Congress'  primary 
focus  in  this  statute  was  source 
reduction,  we  are  proposing  to  limit 
availability  of  Options  1  and  2  to 
facilities  whose  P2  measures  qualify  as 
source  reduction. 

Source  at  a  Performance  Track 
member  facility  means  a  major  or  area 
source  located  at  a  facifity  which  has 
been  accepted  by  EPA  for  membership 
in  the  Performance  Track  program  (as 
described  at  http://www.epa.gov/ 
performancetrack,  formerly  known  as 
the  Achievement  Track  Program)  and  is 
still  a  member  of  the  program.  The 
Performance  Track  program  is  a 
voluntary  public-private  partnership 
that  encourages  continuous 
environmental  improvement  through 
the  use  of  environmental  management 
systems,  local  community  outreach,  and 
measurable  results. 
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B.  Option  1 :  Facilities  That  Implement 
Pollution  Prevention  To  Eliminate  HAP 
Emissions  Subject  to  Regulation  Under 
a  NESHAP  Subpart 

We  are  proposing  to  add  §  63.17  to  the 
General  Provisions  to  address  facilities 
that  were  subject  to  a  NESHAP  subpart 
on  the  first  applicable  compliance  date, 
and  which  subsequently  have 
implemented  P2  measures  that 
eliminate  all  HAP  emissions  that  are 
regulated  under  that  subpart.  Under  the 
proposed  provision,  such  facilities 
could  submit  a  request  to  the 
Administrator  to  no  longer  be  subject  to 
the  subpart.  If  approved,  the  facility 
would  no  longer  be  subject  to  the 
subpart,  as  long  as  it  does  not  resume 
emitting  HAP  from  the  regulated 
source(s)  of  emissions. 

A  facility  would  be  digible  for  Option 
1  if  the  following  three  conditions  are 
met  for  a  particular  NESHAP  subpart: 

•  The  facility  was  subject  to  the 
subpart  on  the  first  compliance  date  that 
applied  to  the  facility  under  the  subpart. 

•  The  facility  has  implemented  P2 
measures  which  ensure  that  no  HAP  is 
emitted  from  any  source  of  emissions 
that  is  subject  to  any  requirement  under 
the  subpart. 

•  None  of  the  emission  limitations 
under  the  subpart  already  require  the 
complete  elimination  of  HAP  emissions. 

By  "first  applicable  compliance  date" 
we  mean  the  first  date  by  which  a 
source  must  comply  with  an  emission 
limitation  or  other  substantive 
regulatory  requirement  (i.e.,  emission 
limit,  leak  detection  and  repair  program, 
work  practice  standard,  housekeeping 
measure,  etc.,  but  not  a  notice 
requirement)  in  the  applicable  NESHAP 
subpart.  For  an  existing  major  source, 
the  first  applicable  compliance  date  is 
the  compliance  date  defined  in  the 
subpart  for  such  sources,  typically  3 
years  after  the  effective  date  (i.e., 
promulgation  date)  of  the  subpart.  (This 
is  also  true  for  subparts  that  apply  to 
area  sources.)  For  subparts  that  have 
multiple  and  staggered  compliance 
dates  for  different  emission  limitations, 
this  means  the  first  such  date.  For  a  new 
source,  the  first  applicable  compliance 
date  is  either  the  date  of  startup  or  the 
effective  date  of  the  subpart,  whichever 
is  later. 

We  have  included  this  condition 
because  this  mechanism  is  intended 
primarily  for  facilities  that  have  initiaUy 
been  subject  to  a  NESHAP  subpart  and 
complied  through  conventional  means, 
such  as  add-on  emission  control 
equipment  or  mandated  work  practices. 
In  this  way,  we  intend  to  encourage  and 
reward  the  development  and 


implementation  of  P2  measures  for  such 
facilities. 

As  a  general  matter,  we  afready 
encourage  facilities  to  develop  and 
implement  Pg  measures  prior  to  the  first 
applicable  compliance  date.  Facilities 
that  eliminate  HAP  through  P2  (or 
otherwise)  prior  to  the  first  compliance 
date  avoid  becoming  subject  to  major 
source  NESHAP  subparts.  The  proposed 
General  Provisions  section  (§  63.17) 
would  extend  the  same  benefits  to 
facilities  that  implement  P2  measures  to 
eliminate  HAP  after  this  initial  window 
of  opportunity.  This  condition  would 
require  the  facility  to  use  P2  to  reduce 
HAP  emissions  to  zero  for  all  the 
sources  of  emissions  subject  to  any 
requirement  under  a  particular  NESHAP 
subpart.  For  purposes  of  this  proposal, 
"pollution  prevention"  means  "source 
reduction"  as  defined  in  the  Pollution 
Prevention  Act.  As  discussed  earlier  in 
this  preamble,  we  are  proposing  to  add 
this  definition  to  §  63.2  of  the  General 
Provisions. 

By  "sources  of  emissions"  we  mean 
all  emission  imits  or  processes,  which 
includes  sources  of  fugitive  emissions  as 
well  as  sources  with  identifiable  points 
of  emissions  (such  as  stacks).  "Subject 
to  any  requirement  under  the  subpart" 
refers  to  sources  of  emissions  to  which 
any  type  of  requirement  applies  under 
the  subpart.  This  includes  sources  of 
emissions  tc  which  emission  limitations 
apply,  "Emission  limitations"  include 
operation  and  maintenance,  design, 
equipment,  work  practice,  and 
operational  requirements,  as  well  as 
emission  limits,  opacity  limits, 
operating  limits,  and  visible  emissions 
limits.  Moreover,  this  includes  sources 
of  emissions  that  are  below  a  cutoff  in 
the  subpart  so  that  an  emission 
limitation  does  not  apply,  but 
monitoring  or  recordkeeping 
requirements  apply. 

Option  1  would  apply  subpart  by 
subpart.  That  is,  a  facility  could  use  this 
mechanism  to  cease  being  subject  to  one 
NESHAP  subpart,  even  if  it  continued  to 
emit  HAP  from  equipment  that  is 
subject  to  a  different  NESHAP  subpart. 

Option  1  would  be  "all  or  nothing." 
A  facility  would  not  be  eligible  to  use 
this  mechanism  if  it  eliminated  HAP 
emissions  from  only  some  of  the  sources 
of  emissions  that  are  regulated  under 
the  NESHAP  subpart.  For  example,  if  a 
subpart  includes  multiple  affected 
sources,  a  facifity  coidd  not  use  this 
provision  to  become  exempt  from  the 
subpart  for  individual  affected  sources. 
However,  such  facilities  could  likely  use 
the  second  option  to  obtain  reduced 
monitoring,  recordkeeping,  and 
reporting  requirements  for  those 
affected  sources  or  individual  sources  of 


emissions  for  which  they  have 
eliminated  HAP  emissions. 

Option  1  could  be  used  only  when 
none  of  the  emission  limitations  in  the 
subpart  require  the  facility  to 
completely  eliminate  HAP  emissions. 
Any  zero  HAP  limitation  could  only  be 
achieved  through  P2.  (Add-on  controls, 
work  practices,  etc.,  can  never  achieve 
zero  HAP  emissions  as  long  as  HAP  are 
used  or  produced.)  Thus,  a  facility  that 
implements  P2  to  eliminate  HAP 
emissions  from  the  subject  source  of 
emissions  is  simply  meeting  the 
required  limitation.  We  do  not  believe 
that  such  a  facility  should  be  exempted 
from  an  emission  limitation,  and  the 
associated  monitoring,  recordkeeping, 
and  reporting,  if  the  subpart  already  has 
a  requirement  to  meet  a  zero  HAP 
limitation. 

Furthermore,  we  believe  that  subparts 
that  include  a  requfrement  to  meet  a 
zero  HAP  emission  limitation  contain 
associated  compliance  provisions  (such 
as  testing,  monitoring,  recordkeeping, 
and  reporting)  that  are  appropriate  for 
that  limitation,  and  that  no  further  relief 
is  warranted.  However,  if  a  facility 
implements  P2  measiu-es  that  were 
unanticipated  during  development  of 
the  subpart,  rendering  the  subpart's 
compliance  provisions  inappropriate, 
the  facility  could  use  the  second  option 
to  obtain  appropriate  provisions. 

It  should  be  noted  that  requfrements 
for  zero  visible  emissions  or  zero 
opacity  do  not  qualify  as  "zero  HAP 
emission  limitations."  Such  limits  can 
be  met  without  completely  eliminating 
HAP  from  a  process.  Thus,  such  limits 
do  not  preclude  a  soiu'ce  from  using  this 
option. 

Under  Option  1,  a  facility  could 
submit  a  written  request  to  the 
Administrator  to  no  longer  be  subject  to 
the  subpart  at  any  time  after  the 
subpart's  first  applicable  compliance 
date.  As  defined  in  §  63.2  of  the  General 
Provisions,  "Administrator"  means  the 
EPA  Administrator  or  his  or  her 
authorized  representative,  such  as  a 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
part  63.  For  Performance  Track  member 
facilities,  the  Administrator  woidd 
designate  a  central  contact  within  the 
EPA  to  facilitate  and  expedite  the 
review  of  such  requests  for  a  P2 
exemption.  Owners  and  operators  of 
Performance  Track  member  facilities 
would  be  encouraged  to  submit  their 
requests  to  the  designated  Performance 
Track  contact  within  EPA  in  addition  to 
the  EPA  Administrator. 

The  request  may  include  any 
information  that  the  facility  considers 
useful  in  demonstrating  that  the  subpart 
should  no  longer  apply.  At  a  minimum, 


the  written  request  woidd  be  required  to 
include  these  six  items: 

!•  A  statement  identifying  the 
NESHAP  subpart  and  the  operations 
that  are  currently  subject  to  the  subpart, 
and  indicating  that  the  facility  is 
applying  to  no  longer  be  subject  to  the 
subpart. 

•  A  description  of  the  P2  measures 
used  to  eliminate  HAP  emissions  and  a 
demonstration  that  the  measures  qualify 
as  P2  as  defined  in  §  63.2. 

•  A  demonstration  that  the  P2 
measures  have  eliminated  all  HAP 
emissions  from  each  and  every  source  of 
emissions  subject  to  an  emission 
limitation  under  the  subpart. 

•  Documentation  that  the  subpart 
does  not  include  a  lintit  of  zero  HAP 
emissions  for  any  of  the  soiu^es  of 
emissions  subject  to  an  emission 
limitation  under  the  subpart. 

•  A  certification  (signed  by  a 
responsible  official)  that  the  facility  will 
not  resume  emitting  HAP  without 
notifying  the  Administrator  in  writing  at 
least  30  days  prior  to  doing  so. 

•  A  certification  (signed  by  a 
responsible  official)  agreeing  that,  upon 
resuming  HAP  emissions,  the  relevant 
subpart  again  applies,  and  the  facility 
must  immediately  comply  with  the 
requirements  of  the  subpart. 

The  first  four  items  that  would  be 
required  simply  identify  the  NESHAP 
subpart  and  die  affected  equipment, 
indicate  that  the  facility  wishes  to  use 
this  provision  to  be  exempt  from  the 
subpart,  and  demonstrate  that  the 
facdlify  meets  the  eligibility 
requirements.  The  fifth  is  an  enforceable 
commitment  by  the  facility  not  to 
resume  emitting  HAP  from  the  affected 
operations  without  giving  at  least  30 
days  written  notice.  The  sixth  is  an 
enforceable  acknowledgment  by  the 
facility  that  if  it  resumes  emitting  HAP 
from  the  affected  operations,  the 
relevant  subpart  applies  immediately 
and  the  facility  would  be  required  to 
comply  with  the  subpart  immediately 
upon  beginning  to  emit  HAP. 

A  facility  that  submits  a  request  under 
Option  1  would  remain  subject  to  the 
NESHAP  subpart  in  question  until  the 
Administrator  notifies  it  in  writing  that 
the  request  to  no  longer  be  subject  to  the 
subpart  has  been  approved.  When  the 
Administrator  receives  a  request  under 
Option  1,  he  or  she  woidd  notify  the 
facility  in  writing  of  approval  or  intent 
to  deny  approval  within  45  days  after 
receiving  the  original  request. 
(Performance  Track  member  facilities 
would  be  notified  within  30  days.) 
However,  failure  by  the  Administrator 
to  meet  this  deadline  would  not 
constitute  approval  of  the  request. 


ff  the  Administrator  intends  to 
disapprove  the  request,  he  or  she  would 
include  the  following  three  items  in  the 
written  notification: 

•  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based. 

•  Notice  of  the  opportunity  for  the 
facifity  to  present  additional 
information  before  final  action  on  the 
request. 

•  A  deadUne  for  the  facility  to  present 
the  additional  information. 

If  the  facility  fails  to  provide 
additional  information  by  the  deadUne 
established  above,  the  Administrator 
woidd  disapprove  the  request.  If  the 
facility  provided  additional  information 
by  the  deadline,  the  Administrator 
would  notify  the  faciUfy  of  approval  or 
disapproval  within  45  days  ^er 
receiving  the  information.  (Performance 
Track  member  facilities  would  be 
notified  within  30  days.)  However, 
failure  by  the  Administrator  to  meet  this 
deadline  would  not  constitute  approval 
of  the  request^ 

If  the  Administrator  finds  that  the 
facility  meets  the  requfrements  under 
Option  1,  he  or  she  would  approve  the 
facility's  request  to  no  longer  be  subject 
to  the  subpart.  However,  the 
Administrator  could  condition  approval 
on  additional  compliance  measures  as 
deemed  necessary.  The  Administrator 
would  transmit  written  approval  to  the 
facility  that  includes  the  following 
components: 

•  Identification  of  the  subpart  that  no 
longer  applies. 

•  Identification  of  the  sources  of 
emissions  to  which  the  subpart  would 
otherwise  apply. 

•  Any  additional  compliance 
measures  deemed  necessary. 

•  A  requirement  that  the  facility 
provide  written  notice  to  the 
Administrator  at  least  30  days  prior  to 
begimiing  to  emit  HAP  from  the 
designated  sources  of  emissions. 

•  A  condition  that  the  applicable 
requirements  of  the  subpart  will  again 
apply  to  the  designated  sources  of 
emissions  on  the  date  that  the  facility 
begins  to  emit  HAP  from  the  sources  of 
emissions,  and  that  the  facility  must 
comply  with  the  requfrements  of  the 
subpart  on  that  date.  This  written 
approval  would  serve  as  an  enforceable 
agreement  between  the  enforcing  agency 
and  the  facifity. 

We  believe  that  45  days  is  a 
reasonable  period  for  the  Administrator 
to  review  a  request  and  determine 
whether  it  should  be  approved  or 
denied.  We  also  believe  that  a  reduced 
period  of  30  days  is  a  reasonable  period 
of  time  for  the  Administrator  to  review 
a  request  from  a  Performance  Track 


member  facility  and  determine  whether 
it  should  be  approved  or  denied, 
particularly  with  the  support  of  a 
designated  central  contact  within  EPA 
to  facilitate  and  expedite  the 
Performance  Track  request.  Performance 
Track  member  facilities  would  be 
accorded  a  shorter  review  period  in 
recognition  of  thefr  top  environmental 
performance,  because  of  EPA 's 
increased  familiarity  with  operations  at 
these  member  facifities,  and  to  provide 
an  incentive  to  promote  increased 
participation  in  the  Performance  Track 
program.  However,  we  have  proposed 
that  a  failure  to  meet  this  deadfine 
should  not  be  deemed  approval  because 
we  befieve  that  an  action  of  this 
importance  should  not  go  into  effect 
without  affirmative  approval. 

After  a  facility's  request  has  been 
approved,  the  facility  would  be  required 
to  keep  the  commitments  it  agreed  to 
during  the  request/approval  process. 
These  include  the  commitment  not  to 
emit  HAP  from  the  affected  sources  of 
emissions  vj^thout  giving  at  least  30 
days  prior  notice  and  the  requirement  to 
carry  out  any  additional  compliance 
measures  upon  which  the  approval  was 
conditioned. 

In  addition,  we  believe  that  the 
facility  should  keep  records  sufficient  to 
show  that  it  is  meeting  its  commitments. 
Nevertheless,  we  have  not  proposed  that 
the  facility  must  accept  specified 
monitoring,  recordkeeping,  and 
reporting  requirements  for  this  purpose. 
We  believe  that  the  situation  after  an 
approval  is  analogous  to  that  of  any 
other  facility  in  a  source  category  for 
which  a  NESHAP  subpart  is 
promulgated.  These  facilities  would  be 
requfred  to  determine  whether  they  are 
subject  to  the  subpart,  and,  if  not,  they 
would  be  required  to  produce 
documentation  to  satisfy  the 
Administrator  that  they  are  not  subject 
when  asked  to  do  so.  If  a  facUity 
incorrectiy  asserted  that  it  was  not 
subject  to  the  subpart,  it  would  be 
subject  to  an  enforcement  action  for 
failing  to  meet  the  requirements  of  the 
subpart. 

This  being  said,  we  also  acknowledge 
that  all  facilities  are  unique.  We  are 
proposing  that  the  Administrator  may 
condition  approval  on  additional 
compliance  measures,  and  these  may 
include  monitoring,  recordkeeping,  and/ 
or  reporting  as  warranted  by  individual 
circumstances.  However,  we  do  not 
think  the  level  required  for 
demonstrating  continuous  compliance 
under  a  NESHAP  subpart  is  likely  to  be 
appropriate  here. 

ff  a  facifity  resumes  HAP  emissions 
frtjm  the  affected  operations,  the 
NESHAP  subpart  would  apply  to  the 
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facility  immediately,  and  the  facility 
would  be  required  to  comply  with  the 
subpart  immediately  upon  emitting 
HAP.  This  would  be  a  condition  of 
approval,  and  the  facility  must  agree  to 
it  during  the  request/approval  process. 
If  the  facihty  fails  to  give  30  days  notice 
of  its  intent  to  emit  HAP  from  the 
affected  operations  and/or  fails  to 
comply  with  the  subpart  upon  emitting 
HAP,  it  could  be  subject  to  an 
enforcement  action. 

If  the  facility  has  no  reason  to  be 
subject  to  CAA  title  V  permitting 
requirements  after  approval  of  a  request 
under  Option  1 ,  it  could  apply  to  its 
permitting  authority  to  rescind  the 
permit.  This  would  be  the  case  if  the 
only  reason  that  a  facility  was  required 
to  have  a  title  V  permit  was  the  fact  that 
it  was  subject  to  the  NESHAP  subpart 
that  no  longer  applies  after  the  approval. 

If  the  faculty  continued  to  be  subject 
to  tide  V  for  other  reasons,  such  as 
major  status  for  HAP  or  other  pollutants, 
the  "applicable  requirements"  that 
come  out  of  the  request/approval 
process  would  be  added  to  the  title  V 
permit.  These  woidd  include  the 
requirement  not  to  emit  HAP  from  the 
affected  operations  without  30  days 
notice;  the  stipulation  that  the  NESHAP 
subpart  appUes,  and  that  the  facility 
must  comply  immediately  upon 
emitting  HAP;  and  any  additional 
compliance  measiues  imposed  as  a 
condition  of  approval.  Similarly,  the 
requirements  of  the  subpart  itself  would 
be  removed  from  the  title  V  permit. 

From  the  perspective  of  part  63.  the 
facility  would  no  longer  be  subject  to 
the  subpart  upon  receiving  written 
approval  of  its  request  from  the 
Administrator.  We  believe  that  the 
facihty  should  generally  be  able  to 
implement  the  approved  change  in 
status  immediately,  with  any  process 
needed  to  revise  the  title  V  permit 
taking  place  afterwards. 

C.  Option  2:  Facilities  That  Implement 
Pollution  Prevention  To  Reduce  HAP 
Emissions  To  at  Least  the  Level  of  a 
NESHAP  Subpart 

We  are  proposing  to  add  §  63.18  to  the 
General  Provisions  to  address  faciUties 
that  are  subject  to  a  NESHAP  subpart  on 
the  first  applicable  compliance  date, 
and  have  subsequently  implemented  P2 
■  measiues  to  achieve  and  maintain  HAP 
emissions  reductions  equivalent  to  or 
better  than  the  MACT  level  of  control 
for  some  or  all  of  the  regulated  soiuces 
of  emissions.  Under  the  proposed 
Option  2,  such  faciUties  coidd  submit  a 
request  to  the  Administrator  for  P2 
alternative  compliance  requirements. 

If  the  request  is  approved,  the 
alternative  compliance  requirements 


would  replace  requirements  specified  in 
the  subpart.  The  P2  alternative 
compliance  requirements  would  remain 
in  force  as  long  as  the  facility  continues 
to  use  the  P2  measures  and  maintains 
the  HAP  emissions  reductions  described 
in  the  approved  request. 

A  facility  would  be  eligible  for  Option 
2  if  the  following  two  conditions  are 
met  for  a  particular  NESHAP  subpart: 

•  The  facihty  was  subject  to  the 
subpart  on  the  first  compliance  date  that 
applied  to  the  facihty  luider  the  subpart. 

•  The  facility  has  implemented  P2 
measures  to  reduce  HAP  emissions  to  at 
least  the  level  required  imder  the 
subpart  for  one  or  more  of  the  regulated 
sources  of  emissions,  and  continues  to 
medntain  those  reductions. 

The  first  condition  is  the  same  as 
presented  above  in  Option  1  for 
facilities  that  eliminate  regulated  HAP 
emissions  entirely.  The  second 
condition  would  require  the  facility  to 
use  P2  to  reduce  HAP  emissions,  to  at 
least  the  level  of  the  subpart 
requirements,  for  at  least  one  soiuce  of 
emissions  that  is  subject  to  an  emission 
limitation  under  the  subpart.  Option  2 
differs  from  Option  1  in  that  this 
condition  would  not  require  the  facility 
either  to  completely  eliminate  HAP 
emissions  or  to  apply  P2  across  all  the 
sources  of  emissions  regulated  under 
the  subpart.  Instead,  the  facility  could 
apply  for  P2  alternative  compliance 
requirements  for  any  regulated  soiu'ces 
of  emissions  on  which  it  has 
implemented  P2  and  achieved  or 
exceeded  the  HAP  emissions  reductions 
required  imder  the  subpart. 

A  facility  could  submit  a  written 
request  to  the  Administrator  for  P2 
alternative  compliance  requirements  at 
any  time  after  the  subpart's  first 
applicable  compliance  date.  As  defined 
in  §  63.2  of  the  General  Provisions, 
"Administrator"  means  the  EPA 
Administrator  or  his  or  her  authorized 
representative,  such  as  a  State  that  has 
been  delegated  the  authority  to 
implement  the  provisions  of  part  63.  For 
Performance  Track  member  facilities, 
the  Administrator  would  designate  a 
central  contact  within  the  EPA  to 
facilitate  and  expedite  the  review  of 
such  requests  for  P2  alternative 
requirements.  Owners  and  operators  of 
Performance  Track  member  facilities 
would  be  encouraged  to  submit  their 
requests  to  the  designated  Performance 
Track  contact  within  EPA  in  addition  to 
the  EPA  Adminisfrator. 

The  request  may  include  any 
information  that  the  facility  considers 
useful  to  demonstrate  that  alternative 
compliance  requirements  are  justified. 
At  a  minimum,  the  proposed  rule  would 


require  that  the  written  request  include 
these  nine  items: 

•  A  statement  identifying  the 
NESHAP  subpart  and  the  operations 
that  are  subject  to  the  subpart,  and 
indicating  that  the  facihty  is  applying 
for  P2  alternative  compliance 
requirements. 

•  A  description  of  each  source  of 
emissions  for  which  the  facility  is 
requesting  P2  alternative  compliance 
requirements. 

•  A  description  of  the  P2  measuires 
used  to  reduce  HAP  emissions,  and  a 
demonstration  that  the  measures  qualify 
as  P2  as  defined  in  §63.2.  (This 
definition  is  proposed  to  be  added  as 
part  of  this  rulemaking;  see  section  III.  A 
of  this  document.) 

•  A  demonstration  that  the  P2 
measiues  have  reduced  HAP  emissions 
from  each  source  of  emissions  for  which 
alternative  compliance  requirements  are 
being  requested  to  at  least  the  level  that 
is  required  by  the  subpart. 

•  Proposed  specific  P2  alternative 
complieince  requirements  for  the 
designated  sources  of  emissions  which 
ensure  that  the  commitment  both  to 
continue  using  the  P2  measiues  and  to 
maintain  the  described  HAP  emissions 
reductions  is  enforceable  as  a  practical 
matter,  along  with  a  demonstration  that 
the  proposed  alternative  requirements 
will  effectively  assiue  continuous 
compliance  with  the  commitment. 

•  A  citation  of  each  applicable 
requirement  in  the  subpart  and  General 
Provisions  that  the  facility  proposes  to 
replace  with  the  P2  alternative 
compliance  requirements,  accompanied 
by  an  explanation  of  how  the  proposed 
alternative  requirements  satisfy  the 
intent  of  the  replaced  requirements  and/ 
or  why  the  replaced  requirements  are 
not  necessary. 

•  A  certification  (signed  by  a 
responsible  official)  that  the  facility  will 
not  discontinue  the  P2  measures  or  fail 
to  maintain  the  HAP  emissions 
reductions  described  in  the  request 
without  notifying  the  Administrator  in 
writing  at  least  30  days  prior  to  doing 
so. 

•  A  certification  (signed  by  a 
responsible  official)  agreeing  that,  upon 
discontinuing  the  P2  measures  and/or 
failing  to  maintain  the  HAP  emissions 
reductions  described  in  the  request,  the 
subpart  again  appUes  and  the  facilify 
must  comply  immediately  with  all  of 
the  requirements  of  the  subpart. 

•  A  certification  (signed  by  a 
responsible  official)  that  the  facility  is 
subject  to  all  applicable  requirements  of 
the  subpart  not  proposed  to  be  replaced 
by  P2  alternative  compliance 
requirements. 


The  first  four  required  items  would 
simply  identify  the  NESHAP  subpart 
and  the  affected  equipment,  indicate 
that  the  facility  wishes  to  use  this 
provision  to  obtain  P2  alternative 
compliance  requirements,  and 
demonstrate  that  the  faciUty  meets  the 
eligibility  requfrements.  For  the  fifth 
and  sixth  items,  the  facility  would 
propose  and  justify  the  alternative 
compliance  requirements  and  identify 
the  requirements  in  the  subpart  that  the 
alternative  requirements  would  replace. 
The  seventh  and  eighth  items  certify 
that  the  facility  acluiowledges  it  would 
be  required  to  continue  the  approved 
alternative  P2  measures,  and 
understands  the  consequences  for 
failing  to  do  so.  The  ninth  item  certifies 
that  the  facihty  will  continue  to  comply 
with  those  portions  of  the  subpart  that 
were  not  replaced  by  approved 
alternative  P2  measures. 

Under  Option  2,  approved  P2 
alternative  compliance  requirements 
would  actually  replace  the  compliance 
requirements  in  the  NESHAP  subpart 
and  become  the  facility's  applicable 
requirements  under  part  63  for  the 
subpart.  However,  unhke  Option  1,  the 
facihty  would  remain  subject  to  the 
subpart.  Thus,  the  facUity  would  be 
required  to  continue  to  meet  all 
requirements  of  the  subpart  for  any 
regulated  sources  of  emissions  not 
included  in  the  request,  and  it  would 
remain  subject  to  title  V  permitting 
requirements. 

To  provide  certainty  to  both  the 
facility  and  the  enforcement  agency  as 
to  exactiy  what  requirements  apply  to 
each  regulated  source  of  emissions,  the 
proposed  rule  would  require  that  the 
facility's  request  clearly  tie  the  proposed 
P2  alternative  compliance  requirements 
to  the  designated  sources  of  emissions. 
Where  appropriate,  the  facility  could 
propose  different  alternative 
requirements  for  different  sources  of 
emissions,  as  long  as  apphcability  is 
clear.  In  addition,  the  facility  would  be 
required  to  specify  exactiy  which 
requirements  of  the  subpart  and  General 
Provisions  would  be  replaced  by  the 
proposed  P2  alternative  compliance 
requirements,  and  for  which  sources  of 
emissions. 

For  its  P2  alternative  compliance 
requirements,  the  facility  would  be 
required  to  propose  measures  that 
assure  compliance  with  its 
commitments  both  to  continue  using  the 
P2  measiu-es  and  to  maintain  the  HAP 
emissions  reductions  described  in  the 
request.  Because  the  facility  woidd 
remain  subject  to  the  subpart,  the 
alternative  requirements  would  be 
sufficient  to  demonstrate  continuous 
compliance. 


To  demonstrate  and  assiu« 
continuous  compliance,  we  expect  that 
the  P2  alternative  compliance 
requirements  will  include  monitoring, 
recordkeeping,  and  reporting 
requirements.  In  this  context,  we  mean 
"monitoring"  in  a  broad  sense,  which 
could  involve  simply  tracking  the 
piut:hases  and  composition  of  the 
materials  used  in  the  operations  covered 
by  the  alternative  requirements. 
Depending  on  the  situation,  appropriate 
monitoring  may  involve  more  rigorous 
measiues,  up  to  and  including 
continuous  instrumental  monitoring  of 
process  or  control  device  operating 
parameters  or  of  the  exhaust  stream.  In 
general,  the  monitoring  program  should 
gather  relevant  data  with  sufficient 
frequency  and  acciuacy  to  form  a 
conclusive  basis  for  assessing  whether 
the  facihty  maintained  continuous 
comphance  with  its  commitments  for  P2 
and  HAP  emissions  reductions.  The 
monitoring  program  should  include 
appropriate  quality  assurance  and 
quality  control  procedures  to  ensure  the 
continued  reliabihty  of  monitoring  data. 

Similarly,  the  facility  would  be 
requfred  to  propose  recordkeeping 
requirements  sufficient  to  dociunent 
conclusively  whether  the  facility 
maintained  continuous  compliance. 
One  existing  recordkeeping  requirement 
in  the  General  Provisions  &at  we 
believe  generally  should  not  be  replaced 
by  alternative  requirements  is 
§  63.10(b)(1),  which  governs  availability 
and  retention  of  records.  The  facility's 
proposed  reporting  requirements  would 
include  periodic  reporting  to  disclose 
periods  of  noncompliance  or  to  confirm 
continuous  compliance,  as  applicable, 
for  each  reporting  period.  Reports  also 
shoidd  address  the  performance  of  the 
facility's  monitoring  program.  We 
expect  that  alternative  reporting 
requirements  typically  will  conform  to 
the  schedule  of  the  existing 
requirements  for  the  sources  of 
emissions  not  covered  by  the  P2 
alternative  compliance  requirements, 
and  that  the  facility  woidd  submit 
combined  reports  for  all  of  the  soiu-ces 
of  emissions  subject  to  the  subpart. 
The  facility  should  not  overlook 
startup,  shutdown,  and  malfunction 
(SSM)  requirements  in  its  request  for  P2 
alternative  comphance  requirements.  It 
may  need  to  revise  its  SSM  plan,  and 
may  want  to  propose  alternative  SSM 
recordkeeping  or  reporting  requirements 
to  match  its  P2  measures. 

The  mechanics  of  the  review  process 
under  Option  2  would  be  identical  to 
the  process  imder  Option  1.  A  facihty 
that  submits  a  request  under  Option  2 
would  remain  subject  to  all  the 
applicable  requirements  of  the  NESHAP 


subpart  in  question  until  the 
Administrator  notifies  it  in  writing  that 
the  request  for  P2  alternative 
compliance  requirements  has  been 
approved.  When  the  Administrator 
receives  a  request  under  Option  2,  he  or 
she  would  notify  the  facility  in  writmg 
of  approval  or  intent  to  deny  approval 
within  45  days  after  receiving  the 
original  request.  (Performance  Track 
member  facilities  would  be  notified 
within  30  days.)  However,  failure  by  the 
Administrator  to  meet  this  deadline 
,  would  not  constitute  approval  of  the 
request. 

If  the  Administrator  intends  to 
disapprove  the  request,  he  or  she  would 
include  the  following  three  items  in  the 
written  notification: 

•  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based. 

•  Notice  of  the  opportunity  for  the 
facility  to  present  additional 
information  before  final  action  on  the 
request. 

•  A  deadline  for  the  facihly  to  present 
the  additional  information. 

ff  the  facility  failed  to  provide 
additional  information  by  the  deadline 
established  above,  the  Administrator 
would  deny  the  request.  If  the  facility 
provided  additional  information  by  die 
deadline,  the  Administrator  would 
notify  the  facility  of  approval  or 
disapproval  within  45  days  after 
receiving  the  information.  (Performance 
Track  member  facilities  would  be 
notified  within  30  days.)  However, 
failure  by  the  Administrator  to  meet  this 
deadline  would  not  constitute  approval 
of  the  request. 

U  the  Administrator  found  that  the 
facility  meets  the  requirements  under 
Option  2,  he  or  she  would  approve  the 
facility's  request  for  P2  alternative 
compliance  requirements.  However,  the 
Administrator  could  condition  approval 
on  additional  comphance  measures  as 
deemed  necessary.  The  Administrator 
would  transmit  written  approval  to  the 
facility  that  would  include  the  following 
components: 

•  Identification  of  the  specific 
regulated  sources  of  emissions  covered 
by  the  approval. 

•  The  P2  alternative  compliance 
requirements  that  apply,  including  any 
additional  compliance  measures 
deemed  necessary.  (If  necessary,  the 
alternative  requirements  that  apply  to 
different  sources  of  emissions  would  be 
clearly  specified.) 

•  The  applicable  requirements  of  the 
subpart  that  no  longer  apply  to  the 
designated  sources  of  emissions.  (Again, 
requirements  would  be  differentiated  by 
source  of  emissions,  if  necessary.) 
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•  A  requirement  that  the  facility 
provide  written  notice  to  the 
Administrator  at  least  30  days  prior  to 
discontinuing  the  P2  measiu«s  and/or 
fdhng  to  maintain  the  HAP  reductions 
described  in  the  request. 

•  A  condition  that  the  applicable 
requirements  of  the  subpart  will  again 
apply  to  the  designated  source(s)  of 
emissions  on  the  date  that  the  facility 
discontinues  the  P2  measures  and/or 
fails  to  maintain  the  HAP  reductions 
described  in  the  request,  and  that  the 
facility  must  comply  on  that  date.  This 
written  approval  would  serve  as  an 
enforceable  agreement  between  the 
enforcing  agency  and  the  facility. 

As  noted  previously,  we  believe  that 
45  days  is  a  reasonable  period  for  the 
Administrator  to  review  a  request  and 
determine  whether  it  should  be 
approved  or  denied.  We  also  believe 
that  a  reduced  period  of  30  days  is  a 
reasonable  period  of  time  for  the 
Administrator  to  review  a  request  from 
a  Performance  Track  member  facility 
and  determine  whether  it  should  be 
approved  or  denied,  particularly  with 
the  support  of  a  designated  central 
contact  within  EPA  to  faciUtate  and 
expedite  the  Performance  Track  request. 
Performance  Track  member  facilities 
would  be  accorded  a  shorter  review 
period  in  recognition  of  their  top 
environmental  performance,  because  of 
EPA's  increased  familiarity  with 
operations  at  these  member  faciUties, 
and  to  provide  an  incentive  to  promote 
increased  participation  in  the 
Performance  Track  program.  However, 
we  are  proposing  that  a  failure  to  meet 
this  deadline  should  not  be  deemed 
approval  because  an  action  of  this 
importance  should  not  go  into  effect 
without  affirmative  approval. 

In  implementing  Option  2,  the 
Administrator  will  remain  cognizant  of 
the  fact  that  the  purpose  of  these 
provisions  is  to  provide  an  incentive  for 
facilities  to  develop  and  implement  P2 
measures.  At  the  same  time,  the 
reviewing  agency  must  ensure  that  HAP 
emissions  will  be  reduced  to  at  least  the 
level  of  MACT,  and  that  the  P2 
alternative  compliance  requirements 
will  assure  compliance  with  the 
facility's  commitments  in  a  practically 
enforceable  way.  Option  2  is  not 
intended  to  be  a  mechanism  for 
obtaining  an  exemption  from  necessary 
compliance  requirements. 

As  a  first  step,  a  facility  would  submit 
a  clear  and  complete  request  for  P2 
alternative  compliance  requirements.  At 
a  miniiniim,  the  request  would  include 
the  nine  components  previously  listed. 
The  facihty  would  be  free  to  submit  any 
additional  information  that  it  believes 


will  help  justify  the  alternative 
requirements. 

The  facility  and  the  reviewing  agency 
must  have  a  common  understanding  of 
the  soxuces  of  emissions  designated  for 
P2  alternative  compliance  requfrements, 
the  proposed  alternative  requirements 
(i.e.,  the  actions  that  the  facility  would 
be  required  to  carry  out),  and  the 
provisions  of  the  NESHAP  subpart  and 
General  Provisions  that  would  no  longer 
apply.  In  addition,  three  unambiguous 
certifications,  signed  by  a  responsible 
official  of  the  facility  (as  defined  in 
§63.2  of  the  General  Provisions)  would 
be  included  in  the  request.  The 
reviewing  agency  would  not  grant  a 
request  until  these  aspects  are  clearly 
and  completely  specified  in  writing. 

A  key  component  of  the  request 
would  be  a  clear  and  comprehensive 
description  of  the  P2  measiues  that  the 
facility  has  implemented  and  a 
demonstration  that  these  measures  meet 
the  definition  of  "pollution  prevention" 
in  the  proposed  amendments.  As 
detailed  earlier  (in  Section  III  A.), 
"pollution  prevention"  means  "source 
reduction"  as  defined  in  the  Pollution 
Prevention  Act. 

Another  key  component  of  the  request 
would  be  a  demonstration  that  the  P2 
measiues  have  achieved,  and  will 
maintain,  HAP  emissions  reductions 
equivalent  to  or  better  than  the  MACT 
level  of  control.  Because  of  the 
uniqueness  of  each  situation,  the  facility 
should  describe  operations  before  and 
after  implementation  of  the  P2  measiues 
so  as  to  demonstrate  that  the  P2 
measures  obtain  equivalent  (or  better) 
results.  Facilities  have  detailed 
knowledge  of  their  operations  and,  as 
such,  are  in  the  best  position  to 
determine  how  to  make  this 
demonstration. 

We  will  encourage  State,  local,  and 
tribal  agencies  that  receive  requests  for 
P2  alternative  compliance  requirements 
to  collaborate  with  the  EPA  Regional 
Offices  and  Headquarters  in  reviewing 
these  requests.  In  this  manner,  we 
expect  to  build  a  common  awareness  of 
the  issues  that  arise  as  a  basis  for  forging 
a  common  approach  to  review  and 
approval. 

We  invite  comment  on  this  approach 
to  demonstrating  that  P2  measures 
reduce  HAP  emissions  to  at  least  the 
level  required  by  the  NESHAP  subpart. 
Commenters  who  believe  that  we 
should  provide  more  specific  criteria  or 
guidance  on  this  demonstration  should 
provide  specific  suggestions  on 
appropriate  criteria/guidance. 

m  addition  to  proposing  clear  P2 
dtemative  compliance  requirements, 
the  proposed  rule  would  require  that  the 
request  include  a  commitment  from  the 


facility  to  continue  using  the  P2 
measures  and  to  maintain  the  described 
HAP  emissions  reductions.  To  be 
approved,  the  alternative  requirements 
must  be  adequate  to  demonstrate  and 
document  continuous  compliance. 

For  example,  if  a  process  has  been 
modified  to  make  it  inherently  less 
polluting  and  incapable  of  emitting  HAP 
at  or  near  the  level  of  the  MACT 
emission  limit,  the  alternative 
compliance  requirements  might  consist 
of  documenting  and  periodically 
certifying  that  the  process  continues  to 
be  operated  as  described  in  the  request. 
If  the  P2  measures  consist  of  sv\ritching 
raw  materials  to  reduce  HAP  emissions, 
tracking  raw  material  purchases  and 
HAP  content  may  be  adequate  to 
demonstrate  continuous  compliance. 

The  margin  of  compliance  achieved 
through  the  P2  measures  can  be  an 
important  consideration  in  developing 
proposed  alternative  requfrements. 
When  HAP  emissions  are  at  or  near  the 
emission  limit,  greater  acciu-acy  would 
typically  be  desfred  than  when 
emissions  are  well  below  allowable 
levels  and  the  likelihood  of  exceeding 
the  limit  is  low.  Many  existing 
regulations  and  policies  are  based  on 
this  principle.  For  example,  the  General 
Provisions  already  provide  a  mechanism 
whereby  a  facility  with  a  continuous 
emission  monitoring  system  may  apply 
for  a  less-rigorous  alternative  to  the 
relative  accuracy  test  when  its  emission 
rate  is  less  than  50  percent  of  the 
applicable  emission  limit.  [See 
§  63.8(f)(6).) 

Many  subparts  include  emission 
limits  and/or  compliance  options  based 
on  P2.  For  such  subparts,  we  do  not 
believe  that  simply  meeting  these  limits 
automatically  entitles  a  facility  to  P2 
alternative  compliance  reqiiirements, 
since  the  requirements  are  based  on  the 
use  of  P2.  In  general,  we  believe  that  the 
existing  requirements  are  appropriate  in 
such  cases;  however,  there  may  be 
situations  where  an  alternative 
requirement  is  equally  appropriate.  For 
example,  the  reviewing  agency  may 
wish  to  consider  approving  alternative 
compliance  requirements  where  a 
facility's  P2  measures  have  reduced 
HAP  emissions  to  well  below  the 
emission  limit  [i.e.,  where  the  margin  of 
compliance  is  large).  The  margin  of 
compliance  is  relevant  because  we  have 
typically  developed  compliance 
requirements  based  on  what  is  needed 
to  assure  continuous  compliance  when 
a  facility  operates  at  or  near  the 
emission  limit.  In  addition,  a  facility 
that  has  introduced  P2  measures  that 
were  not  considered  during 
development  of  the  applicable  subpart's 
compUance  requirements  is  a  prime 


candidate  for  P2  alternative  compliance 
requirements. 

After  a  facility's  request  has  been 
approved  under  Option  2,  the  facility 
would  keep  the  commitments  it  agreed 
to  during  the  request/approval  process. 
This  includes  the  commitment  to 
neither  discontinue  the  P2  measures, 
nor  fail  to  maintain  the  HAP  emissions 
reductions  described  in  the  request 
without  giving  at  least  30  days  prior 
notice.  It  also  includes  the  commitment 
to  comply  with  the  NESHAP  subpart  for 
all  sources  of  emissions  not  designated 
in  the  request  and  approval,  and  the 
commitment  to  carry  out  the  approved 
P2  alternative  compliance  requirements 
(including  any  added  by  the 
Administrator  as  a  condition  of 
approval). 

After  approval,  the  P2  alternative 
compliance  requirements  would  replace 
the  identified  portions  of  the  NESHAP 
subpart  and  General  Provisions  for  the 
designated  sources  of  emissions.  They 
would  become  the  enforceable 
requirements  for  the  facility  under  40 
CFR  part  63  for  the  subpart. 

Note  that  the  facility  would  be 
required  to  maintain  the  HAP  emissions 
reductions  described  in  its  request  and 
approved  by  the  Administrator,  even  if 
this  requirement  is  more  stringent  than 
the  subpart's  emission  limit.  This  would 
be  a  condition  of  approval,  and  the 
facility  would  be  required  to  agree  to  it 
during  the  request/approval  process. 
Because  the  facility's  margin  of 
compliance  with  the  MACT  emission 
limits  may  have  been  an  important 
consideration  in  development  and 
approval  of  its  P2  alternative 
compliance  requirements,  it  is 
important  that  the  compliance  margin 
be  maintained.  Alternative  compliance 
requirements  approved  based  on  a  large 
margin  of  compliance  may  not  be 
adequate  to  demonstrate  continuous 
compliance  during  times  when  the 
facility  operates  closer  to  the  emission 
limit  in  the  subpart.  Thus,  facilities 
should  be  aware  that  they  will  be  held 
to  the  HAP  reductions  described  in  their 
requests.  If  necessary,  they  may  want  to 
build  in  some  flexibility  by  claiming 
less  HAP  reductions  than  they  are  able 
to  obtain  with  the  P2  measures  under 
optimum  current  operating  conditions. 

If  a  facility  discontinued  the  P2 
measures  and/or  failed  to  maintain  the 
HAP  emissions  reductions  described  in 
the  approved  request  without  giving  at 
least  30  days  prior  notice,  it  may  be 
subject  to  an  enforcement  action  for 
violating  the  commitments  it  agreed  to 
as  a  condition  of  approval.  In  addition, 
all  portions  of  the  NESHAP  subpart 
would  apply  to  the  facility  immediately, 
and  the  facihty  would  be  requfred  to 


comply  with  the  subpart  immediately 
upon  discontinuing  the  P2  measures 
and/or  failing  to  maintain  the  HAP 
reductions  described  in  the  approved 
request,  whether  or  not  the  facihty  gave 
the  required  prior  notice.  The  facility 
may  be  subject  to  an  enforcement  action 
if  it  does  not  comply  with  all  portions 
of  the  NESHAP  subpart  immediately. 

A  facility  operating  imder  approved 
P2  alternative  compliance  requirements 
could  submit  a  request,  at  any  time,  to 
modify  the  alternative  requirements. 
The  request  may  involve  changes  to  any 
combination  of  the  approved  P2 
measures,  levels  of  HAP  reductions,  and 
alternative  comphance  requirements. 

A  request  for  a  modification  would 
include,  at  a  minimum,  the  same 
information  required  for  an  initial 
request  for  P2  alternative  compliance 
requfrements.  The  facility  may  include 
any  additional  information  that  it 
believes  will  help  demonstrate  that 
modifications  are  justified. 

The  Administrator  would  review  the 
request  and  approve  or  disapprove  it 
according  to  the  procedures  for  an 
initial  request.  The  facihty  would 
remain  subject  to  the  existing  P2 
alternative  compliance  requirements 
and  all  associated  commitments  until  it 
received  written  approval  of  the 
requested  modifications. 

A  facility  that  receives  approval  of  P2 
alternative  compliance  requfrements 
would  remain  subject  to  the  NESHAP 
subpart.  As  a  result,  the  facility  also 
would  remain  subject  to  title  V 
permitting  requirements. 

The  "applicable  requirements"  that 
come  out  of  the  request/approval 
process  would  be  added  to  the  title  V 
permit.  These  would  include  the 
following: 

•  The  approved  P2  alternative 
compliance  requfrements  (including  any 
requfrements  added  by  the 
Administrator  as  a  condition  of 
approval),  with  associated  sources  of 
emissions. 

•  Citations  for  the  subpart  and 
General  Provisions  requfrements  that 
have  been  replaced  by  the  P2  alternative 
compliance  requirements,  with 
associated  soiu"ces  of  emissions. 

•  A  requirement  to  give  at  least  30 
days  notice  prior  to  discontinuing  the 
P2  measures  and/or  failing  to  maintain 
the  HAP  emissions  reductions  described 
in  the  request. 

•  A  stipulation  that  all  portions  of  the 
subpart  apply,  and  the  facility  must 
comply  immediately  upon 
discontinuing  the  P2  measures  and/or 
failing  to  maintain  the  HAP  emissions 
reductions  described  in  the  request 

Similarly,  any  requirements  in  the 
subpart  which  no  longer  apply  to  the 


facihty  would  be  removed  from  the  title 
V  permit.  From  the  perspective  of  40 
CFR  part  63,  the  facility  would  be 
subject  to  the  P2  alternative  compliance 
requirements  (and  not  to  the  replaced 
NESHAP  subpart  and  General 
Provisions  requirements)  upon  receiving 
written  approval  of  its  request  from  the 
Administrator.  As  noted  previously,  we 
believe  that  the  facility  should  generally 
be  able  to  implement  the  approved 
change  in  status  immediately,  with  the 
needed  title  V  permit  revisions  taking 
place  afterwards. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in  ' 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal. or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  these 
proposed  amendments  are  not  a 
"significant  regulatory  action"  imder 
the  terms  of  Executive  Order  12866  and 
are  therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed 
amendments  have  been  submitted  for 
approval  to  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  information  collection  request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  2099.01),  and  a  copy  may  be 
obtained  from  Susan  Auby  by  mail  at 
U.S.  EPA,  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T),  1200  Pennsylvania 
Avenue,  Washington,  DC  20460.  by  e- 
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mail  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  Internet  at  http:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  114  of  the  CAA 
(42  U.S.C.  7414).  All  information 
submitted  to  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  proposed  amendments  would 
require  that  owners  or  operators  who 
wish  to  apply  for  P2  compliance 
alternatives  to  submit  a  written  request 
that  provides  all  information  needed  to 
dociunent  the  P2  measures  that  have 
been  implemented  and  the  alternative 
compliance  provisions  that  are 
requested.  Upon  approval  of  the  request, 
the  owner  or  operator  would  be  required 
to  implement  any  alternative 
monitoring,  reporting,  and 
recordkeeping  requirements  associated 
with  the  P2  compliance  alternative. 
Participation  in  the  program  of  P2 
compliance  alternatives  is  voluntary. 
Only  facilities  that  qualify  for  a  reduced 
burden  associated  with  monitoring, 
reporting,  and  recordkeeping  are 
expected  to  participate. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  reduce  the  burden 
associated  with  existing  MACT 
standards  by  82,160  labor  hours  per  year 
at  a  total  annual  cost  reduction  of  $4.7 
million.  The  average  burden  reduction 
per  facility  is  137  hours  per  year.  This 
estimate  includes  savings  for  facilities 
that  completely  eliminate  all  HAP 
emissions  and  qualify  for  an  exemption 
from  the  applicable  standards.  The 
estimate  also  includes  savings  from 
reduced  monitoring,  reporting,  and 
recordkeeping  for  facilities  that 
implement  P2  measures  for  specific 
emission  points  that  reduce  HAP 
emissions  to,  or  below,  the  level 
required  by  the  applicable  standards. 
There  are  no  capital  or  startup  costs 
associated  with  the  proposed 
Amendments. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 


provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information; 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  biuden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  biu'den,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division  (2822),  U.S.  EPA  (2136).  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
May  15,  2003,  a  comment  to  OMB  is 
best  assiu-ed  of  having  its  full  effect  if 
OMB  receives  it  by  June  16,  2003.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  the 
proposed  amendments. 

C.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  proposed  rule  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions. 


For  piuposes  of  assessing  the  impacts 
of  the  proposed  amendments  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  as  defined  in  each 
applicable  subpart;  (2)  a  government 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  that  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  the  proposed  amendments  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analysis  is  to 
identify  and  address  regulatory 
alternatives  which  minimize  any 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  (5 
U.S.C.  603-604).  Thus,  an  agency  may 
certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

Small  entities  that  are  subject  to 
MACT  standards  would  not  be  required 
to  take  any  action  under  this  proposal; 
P2  alternative  compliance  requirements 
are  strictly  voluntary.  In  addition,  we 
expect  that  any  soiut;es  implementing 
P2  compliance  alternatives  will 
experience  cost  savings  that  will 
outweigh  the  cost  of  requesting  the 
alternative  requirements. 

The  only  mandatory  cost  that  would 
be  inciu-red  by  air  pollution  control 
agencies  would  be  the  cost  of  reviewing 
soiuces'  requests  for  P2  compliance 
alternatives.  No  small  governmental 
jurisdictions  operate  their  own  air 
pollution  control  agencies,  so  none 
would  be  required  to  incur  costs  under 
the  proposal.  In  addition,  any  costs 
associated  with  these  reviews  are 
expected  to  be  offset  by  reduced  agency 
oversight  obligations  for  sources  with 
approved  P2  alternative  compliance 
requirements. 

Based  on  the  considerations  above, 
we  have  concluded  that  the  proposed 
amendments  will  relieve  regulatory 
burden  for  all  affected  small  entities. 
Nevertheless,  we  continue  to  be 
interested  in  the  potential  impacts  of  the 
proposed  amendments  on  small  entities 


and  welcome  comments  on  issues 
related  to  such  impacts. 

D.  Unfunded  Mandates  Reform  Act  of 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  miUion  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
numher  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  apphcable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  these 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  Sources  subject  to  MACT 
standards  would  not  be  required  to  take 
any  action  under  this  proposal, 
including  sources  owned  or  operated  by 
State,  local,  or  tribal  governments;  P2 
alternative  compliance  requirements  are 
strictly  voluntary.  In  addition,  P2 
compliance  alternatives  are  expected  to 
result  in  reduced  burden  on  any  source 


that  obtains  approval  of  such  alternative 
requirements.  Under  the  proposed 
amendments,  a  State,  local,  or  tribal  air 
pollution  control  agency  to  which  we 
have  delegated  section  112  authorify 
would  be  required  to  review  any 
requests  for  P2  compliance  alternatives 
submitted  by  sources  in  its  jurisdiction. 
However,  such  requests  are  not 
expected  to  be  plentiful  and  will  not 
approach  the  $100  milhon  aimual 
threshold.  In  addition,  any  costs 
associated  with  these  reviews  are 
expected  to  be  offset  by  reduced  agency 
oversight  obligations  for  sources  with 
approved  P2  alternative  compliance 
requirements.  Thus,  the  proposed 
amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  EPA  has  determined  that  the 
proposed  amendments  contain  no 
regulatory  requirements  that  might 
significantiy  or  uniquely  affect  small 
governments  because  they  contain  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Thus,  tiie  proposed 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  poHcies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  sovemment." 

These  proposed  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Although  the 
proposed  amendments  would  require 
State  air  pollution  control  agencies 
which  have  voluntarily  taken  delegation 
of  the  part  63  program  to  conduct  case- 
by-case  reviews  where  sources  elect  to 
apply  for  P2  alternative  compliance 
requirements,  the  burden  on  States  will 
not  be  substantial.  In  addition,  we 
expect  that  the  overall  effect  of  the 
proposed  amendments  will  be  to  reduce 
the  burden  on  State  agencies  as  their 
oversight  obligations  become  less 


demanding  for  sources  with  approved 
P2  alternative  compliance  requirements. 
Thus,  Executive  Order  13132  does  not 
apply  to  these  proposed  amendments. 
Although  section  6  of  Executive  Order 
13132  does  not  apply  to  the  proposed 
amendments,  we  consulted  extensively 
with  State  and  local  air  pollution 
control  officials  during  the  development 
of  this  proposal. 

hi  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  poUcy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  these 
proposed  amendments  from  State  and 
local  officials. 

F.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Govenmients 

Executive  Order  13175,  entiUed 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiu«  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

These  proposed  amendments  do  not 
have  tribal  impUcations,  as  specified  in 
Executive  Order  13175.  They  will  not 
have  substantial  direct  effects  on  tribal 
govenunents,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Any  tribal  government  that  owns  or 
operates  a  source  subject  to  MACT 
standards  would  not  be  required  to  take 
any  action  under  this  proposal;  P2 
alternative  compliance  requirements  are 
strictly  volimtary.  In  addition,  P2 
compliance  alternatives  are  expected  to 
result  in  reduced  biuden  on  any  source 
that  obtains  such  alternative 
requirements.  Under  the  proposed 
amendments,  a  tribal  government  with 
an  air  pollution  control  agency  to  which 
we  have  delegated  section  112  authority 
would  be  required  to  review  any 
requests  for  P2  compliance  alternatives 
submitted  by  sources  in  its  jurisdiction. 
However,  such  requests  are  not 
expected  to  be  plentiful,  so  the  effects 
will  not  be  substantial.  In  addition,  any 
costs  associated  with  these  reviews  are 
expected  to  be  offset  by  reduced  agency 
oversight  obUgations  for  sources  with 
approved  P2  alternative  compliance 
requirements.  Thus,  Executive  Order 
13175  does  not  apply  to  these  proposed 
amendments. 

However,  in  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  commimications 
between  EPA  and  Indian  tribes,  EPA 
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specifically  solicits  comment  on  the 
proposed  amendments  from  tribal 
officials. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envfronmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  regulatory  actions 
that  are  based  on  health  or  safety  risks, 
such  that  the  analysis  required  under 
section  5-501  of  the  Executive  Order 
has  the  potential  to  influence  the 
regulation.  These  proposed  amendments 
are  not  subject  to  Executive  Order  1 3045 
because  all  MACT  standards  governed 
by  the  General  Provisions  are  based  on 
technology  performance  and  not  on 
health  or  safety  risks.  Furthermore,  the 
proposed  amendments  have  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. 

H.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  amendments  are  not 
subject  to  Executive  Order  13211, 
'.'Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Public  Law  104- 
113,12(d)  (1*5  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 


sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voliuitary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

These  proposed  amendments  do  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  amendments,  specifically, 
invites  the  public  to  identify 
potentially-applicable  volimtary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  the 
proposed  amendments. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  8,  200.3. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
part  63,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— (AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

2.  Section  63.2  is  amended  by  adding, 
in  alphabetical  order,  definitions  for  the 
terms  Pollution  prevention  and  Source 
at  a  Performance  Track  member  facility 
to  read  as  follows: 

§63.2    Definitions. 

***** 

Pollution  prevention  means  source 
reduction  as  defined  under  the 
Pollution  Prevention  Act  (42  U.S.C. 
13101-13109).  The  definition  is  as 
follows: 

(1)  Source  reduction  is  any  practice 
that: 

(i)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(ii)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 


(2)  The  term  source  reduction 
includes  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control. 

(3)  The  term  source  reduction  does 
not  include  any  practice  that  alters  the 
physical,  chemical,  or  biological 
characteristics  or  the  volume  of  a 
hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to 
and  necessary  for  the  production  of  a 
product  or  the  providing  of  a  service. 
***** 

Source  at  a  Performance  Track 
member  facility  means  a  major  or  area 
source  located  at  a  facility  which  has 
been  accepted  by  EPA  for  membership 
in  the  National  Enviroiunental 
Performance  Track  program  (as 
described  at  http://www.epa.gov/ 
performancetrack,  formerly  known  as 
the  Achievement  Track  Program)  and  is 
still  a  member  of  the  program.  The 
Performance  Track  program  is  a 
voluntary  public-private  partnership 
that  encourages  continuous 
environmental  improvement  through 
the  use  of  enviroiunental  management 
systems,  local  community  outreach,  and 
measiuable  results. 
***** 

3.  Section  63.17  is  added  to  read  as 
follows: 

§63.17    Pollution  prevention  exemption. 

Consistent  with  EPA's  commitment  to 
promote  and  encoiu-age  pollution 
prevention,  this  section  provides  a 
mechanism  for  a  major  or  area  source  to 
cease  being  subject  to  a  particular 
subpart  of  this  part  if  the  owner  or 
operator  has  implemented  pollution 
prevention  measures  that  eliminate  all 
hazardous  air  pollutant  emissions  from 
all  sources  of  emissions  subject  to 
regulation  under  that  subpart  after  the 
initial  compliance  date  specified  in  that 
subpart. 

(aj  Applicability  of  pollution 
prevention  exemption.  The  owner  or 
operator  of  a  major  or  area  source 
subject  to  a  subpart  in  this  part  that 
meets  the  requirements  in  paragraphs 
(a)(1)  through  (3)  of  this  section  may 
submit  a  written  request  to  the 
Administrator  that  the  major  or  area 
source  no  longer  be  subject  to  the 
subpart. 

(1)  The  major  or  area  source  was 
subject  to  the  subpart  on  the  first 
applicable  compliance  date  specified  in 
the  subpart. 

(2)  The  owner  or  operator  has 
implemented  pollution  prevention    t 


measiu«5  (as  defined  in  §  63.2)  such  that 
no  hazardous  air  pollutant  is  emitted 
from  any  source  of  emissions  to  which 
any  requirement  imder  the  subpart 
applies. 

(3)  Each  emission  limitation  under  the 
subpart  is  greater  than  zero. 

(b)  General  requirements  for  pollution 
prevention  exemption.  (1)  Until  the 
owner  or  operator  receives  written 
notification  that  the  Administrator  has 
approved  a  pollution  prevention 
exemption  according  to  this  section,  the 
major  or  area  soiuce  is  subject  to  all 
apolicable  requirements  in  the  subpart. 

(2)  Upon  receipt  by  the  owner  or 
operator  of  the  written  notification  of 
approval  from  the  Administrator,  the 
major  or  area  soiu-ce  is  no  longer  subject 
to  the  subpart. 

(3)  The  approved  exemption  applies 
only  as  long  as  no  hazardous  air 
pollutant  is  emitted  from  any  source  of 
emissions  to  which  any  requirement 
under  the  subpart  applies.  The  owner  or 
operator  must  notify  the  Administrator 
at  least  30  days  prior  to  emitting  a 
hazardous  air  pollutant.  If  any 
hazardous  air  pollutant  is  emitted  from 
any  such  source  of  emissions,  the  major 
or  area  soiuce  is  subject  to  the  subpart, 
and  the  owner  or  operator  must  comply 
with  the  subpart  as  of  that  date. 

(4)  If  the  apphcability  of  the  subpart 
is  the  only  reason  that  the  major  or  area 
source  is  subject  to  requirements  imder 
40  CFR  part  70  or  71  (i.e.,  the  title  V 
operating  permits  program),  after 
receiving  the  wrritten  notification  that 
the  source  is  no  longer  subject  to  the 
subpart,  the  owner  or  operator  may 
apply  to  the  permitting  authority  to  no 
longer  be  subject  to  the  title  V  operating 
permits  program  and  to  have  the 
existing  permit  rescinded. 

(c)  Request  for  pollution  prevention 
exemption.  (1)  The  owner  or  operator 
may  submit  a  written  request  to  the 
Administrator  at  any  time  after  the  first 
apphcable  compUance  date  for  the 
major  or  area  source  to  no  longer  be 
subject  to  the  subpart.  For  a  source  at  a 
Performance  Track  member  facility,  the 
owner  or  operator  must  submit  the 
request  to  the  Administrator  and  is 
encouraged  to  submit  it  to  the 
designated  performance  track  contact 
within  EPA.  (The  Administrator  will 
designate  a  central  contact  within  the 
EPA  to  facilitate  and  expedite  the 
review  of  a  Performance  Track  member 
facility's  request  for  a  pollution 
prevention  exemption.) 

(2)  The  written  request  may  include 
any  information  that  the  owner  or 
operator  considers  useful  to 
demonstrate  that  the  subpart  should  no 
longer  apply.  At  a  minimum,  the  written 
request  must  include  the  information  in 


paragraphs  (c)(2)(i)  through  (c)(2)(vi)  of 
this  section. 

(i)  A  statement  identifying  the  subpart 
and  each  source  of  emissions  that  is 
currently  subject  to  the  subpart,  and 
indicating  that  the  owner  or  operator  is 
applying  for  the  major  or  area  source  to 
no  longer  be  subject  to  the  subpart, 
(ii)  A  description  of  the  pollution 
prevention  measures  used  to  eliminate 
the  hazardous  ah  pollutant  emissions, 
and  a  demonstration  that  the  measures 
qualify  as  pollution  prevention  as 
defined  in  §  63.2. 

(iii)  A  demonstration  that  the 
pollution  prevention  measiues  have 
eliminated  all  hazardous  afr  pollutant 
emissions  from  each  soiuce  of  emissions 
to  which  any  requirement  under  the 
subpart  applies. 

(iv)  Documentation  that  the  subpart 
does  not  include  a  limit  of  zero 
hazardous  air  pollutant  emissions  for 
any  source  of  emissions  to  which  any 
requirement  under  the  subpart  applies. 

(v)  A  certification  signed  by  a 
responsible  official  that  the  major  or 
area  source  will  not  resiune  emitting 
any  hazardous  air  pollutant  from  any 
source  of  emissions  to  which  any 
requirement  under  the  subpart  applies 
unless  the  owner  or  operator  notifies  the 
Administrator  in  writing  at  least  30  days 
prior  to  emitting  a  hazardous  air 
pollutant. 

(vi)  A  certification  signed  by  a 
responsible  official  that  the  subpart  will 
again  apply  to  the  major  or  area  soiu-ce 
on  the  date  that  the  source  resiunes 
emitting  a  hazardous  air  pollutant,  and 
that  the  owner  or  operator  will  comply 
with  all  applicable  requirements  of  the 
subpart  on  that  date. 

(d)  Review  and  approval  or 
disapproval  of  request  for  pollution 
prevention  exemption.  (1)  For  each 
request  submitted  for  a  pollution 
prevention  exemption  in  accordance 
with  paragraph  (c)  of  this  section,  the 
Administrator  will  notify  the  owner  or 
operator  in  writing  of  the  approval  of,  or 
intent  to  deny  approval  of.  the  request 
within  a  45-day  notification  period  after 
receiving  the  request.  For  a  source  at  a 
Performance  Track  member  facility,  the 
notification  period  for  approval  or 
intent  to  deny  is  30  days  after  receiving 
the  request. 

(2)  The  major  or  area  source  is  subject 
to  the  subpart  until  the  Administrator 
notifies  the  owner  or  operator  in  writing 
of  the  approval  of  the  request  to  no 
longer  be  subject  to  the  subpart.  Failure 
of  the  Administrator  to  notify  the  owner 
or  operator  in  writing  of  the  approval  of. 
or  intent  to  deny  approval  of,  the 
request  within  the  applicable 
notification  period  after  receiving  the 


request  does  not  constitute  approval  of 
the  request. 

(3)  "The  Administrator  may  specify 
additional  compliance  requirements  as  a 
condition  of  approving  the  request  that 
the  subpart  no  longer  apply. 

(4)  If  the  Administrator  intends  to 
disapprove  the  request  that  the  subpart 
no  longer  apply,  the  Administrator  will 
notify  the  owner  or  operator  in  writing 
of  the  intent  to  deny  approval  within 
the  applicable  notification  period  after 
receiving  the  request.  The  written 
notification  will  include  the  information 
in  paragraphs  (d)(4)(i)  through  (d)(4)(iii) 
of  this  section. 

(i)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based. 

(ii)  Notice  of  opportunity  for  the 
owner  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request. 

(iii)  A  deadline  for  presenting  the 
additional  information  to  the 
Administrator. 

(5)  If  additional  information  is 
submitted  according  to  paragraph 
(d)(4){ii)  of  this  section,  the 
Administrator  will  ru)tify  the  owner  or 
operator  in  writing  of  the  approval  or 
disapproval  of  the  request  within  the 
applicable  notification  period  after 
receiving  any  additional  information.  If 
additional  information  has  not  been 
submitted  by  the  deadline  established 
according  to  paragraph  (d)(4)(iii)  of  this 
section,  the  Administrator  will 
disapprove  the  request.  Failure  of  the 
Administrator  to  notify  the  owner  or 
operator  in  writing  of  the  approval  or 
disapproval  within  the  applicable 
notification  period  after  receiving  the 
additional  information  does  not 
constitute  approval  of  the  request. 

(6)  If  the  Administrator  approves  the 
request  that  the  subpart  no  longer  apply, 
the  Administrator  will  transmit  written 
approval  to  the  owner  or  operator  that 
includes  the  elements  in  paragraphs 
(d)(6)(i)  through  (d)(6)(v)  of  this  section. 
The  written  approval  dociunent  shall  be 
enforceable  under  the  CAA. 

(i)  Identification  of  the  subpart  of  this 
part  that  no  longer  applies. 

(ii)  Identification  of  each  specific 
source  of  emissions  to  which  the 
approval  would  apply,  i.e.,  the  source(s) 
of  emissions  to  which  the  subpart 
would  no  longer  apply. 

(iii)  Any  additional  compliance 
measiu-es  deemed  necessary  by  the 
Administrator. 

(iv)  A  requirement  that  the  owner  or 
operator  provide  written  notice  to  the 
Administrator  at  least  30  days  prior  to 
emitting  a  hazardous  air  pollutant  fix)m 
the  soiuce  of  emissions  to  which  the 
approval  apphes. 
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(v)  A  condition  that  the  subpart  will 
again  apply  on  the  date  that  the  major 
or  area  source  begins  to  emit  a 
hazardous  air  pollutant  from  the  source 
of  emissions  to  which  the  approval 
applies,  and  that  the  owner  or  operator 
of  a  major  or  area  source  must  comply 
with  the  subpart  on  that  date. 

4.  Section  63.18  is  added  to  read  as 
follows: 

§  63.1 8    Pollution  prevention  alternative 
requirements. 

Consistent  with  EPA's  commitment  to 
promote  and  encourage  pollution 
prevention,  this  section  provides  a 
mechanism  for  a  major  or  area  source  to 
replace  particular  requirements  of  a 
subpart  of  this  part  with  pollution 
prevention  alternative  requirements  if 
the  owner  or  operator  has  implemented 
pollution  prevention  measures  that 
reduce  hazardous  air  pollutant 
emissions  to  at  least  the  level  required 
by  the  emission  limitation(s)  in  that 
subpart  after  the  initial  compliance  date 
specified  in  that  subpart. 

(a)  Applicability  of  pollution 
prevention  alternative  requirements. 
The  owner  or  operator  of  an  affected 
source  subject  to  emission  limitation(s) 
in  a  subpart  of  this  part  may  submit  a 
written  request  to  the  Administrator  for 
approval  of  pollution  prevention 
alternative  requirements,  including  (as 
desired)  alternative  compliance 
demonstration  procedures,  monitoring, 
recordkeeping,  and  reporting.  This 
mechanism  may  not  be  used  to  request 
alternative  test  methods  or  emission 
limits.  The  owner  or  operator  of  an 
affected  source  that  is  currently  exempt 
from  a  subpart  of  this  part  pursuant  to 
§63.17  may  also  apply  for  alternative 
requirements.  The  request  for  approval 
of  pollution  prevention  alternative 
requirements  may  be  for  a  portion  of  an 
affected  source  (for  example,  where  the 
emission  limitation  applies  to  a  source 
of  emissions  within  the  affected  source 
rather  than  to  the  entire  affected  source), 
for  an  affected  soiuce,  or  for  multiple 
affected  sources  (for  example,  where  the 
subpart  includes  several  affected 
sources  with  different  emission 
limitations  for  each  affected  source).  To 
apply  for  pollution  prevention 
alternative  requirements,  the  owner  or 
operator  of  an  affected  source  must  meet 
the  requirements  in  paragraphs  (a)(1) 
and  (2)  of  this  section  for  each  affected 
source. 

(1)  The  affected  source  was  subject  to 
the  subpart  on  the  first  applicable 
compliance  date  specified  in  the 
subpart. 

(2)  The  owner  or  operator  has 
implemented  pollution  prevention 
measures  (as  defined  in  §  63.2)  to  reduce 


hazardous  air  pollutant  emissions  to  at 
least  the  level  that  is  required  by  the 
applicable  emission  limitation{s),  and 
maintained  hazardous  air  pollutant 
emissions  at  that  level.  If  the  owner  or 
operator  is  applying  for  pollution 
prevention  alternative  requirements  for 
an  affected  source  subject  to  an 
emission  limitation,  the  hazardous  air 
pollutant  emissions  must  be  reduced  at 
least  to  the  level  required  by  the 
emission  limitation  that  applies  to  that 
affected  source. 

(b)  General  requirements  for  pollution 
prevention  alternative  requirements.  (1) 
Until  the  owner  or  operator  receives 
written  notification  that  the 
Administrator  has  approved  pollution 
prevention  alternative  requirements 
according  to  this  section,  the  affected 
source  is  subject  to  all  applicable 
requirements  in  the  subpart.  For  an 
affected  source  that  is  currently  exempt 
from  a  subpart  pursuant  to  §  63.17,  the 
affected  soiu-ce  is  subject  to  all 
requirements  contained  in  the  written 
approval  dociunent  for  the  exemption 
until  the  owner  or  operator  receives 
written  notification  that  the 
Administrator  has  approved  pollution 
prevention  alternative  requirements. 

(2)  Upon  receipt  by  the  owner  or 
operator  of  the  written  notification  of 
approval  from  the  Administrator,  the 
approved  pollution  prevention 
alternative  requirements  become  the 
applicable  requirements  for  the  source 
of  emissions.  Accordingly,  the  source  of 
emissions  is  no  longer  subject  to  the 
compliance  requirements  in  the  subpart 
that  the  alternative  requirements 
specifically  replace. 

(3)  The  approved  pollution 
prevention  alternative  requirements 
apply  only  as  long  as  the  owner  or 
operator  continues  to  use  the  approved 
pollution  prevention  measures  and  to 
reduce  hazardous  air  pollutant 
emissions  to  at  least  the  level  specified 
in  the  approved  request.  The  owner  or 
operator  must  notify  the  Administrator 
at  least  30  days  prior  to  discontinuing 
the  approved  pollution  prevention 
measures  or  failing  to  maintain  the 
hazardous  air  pollutant  reductions.  U 
the  owner  or  operator  discontinues  the 
approved  pollution  prevention 
measures  and/or  fails  to  maintain  the 
hazardous  air  pollutant  reductions 
specified  in  the  approved  request,  all 
applicable  requirements  of  the  subpart 
again  apply,  and  the  owner  or  operator 
must  comply  with  the  applicable 
reouirements  as  of  that  date. 

(4)  At  all  times  after  the  first 
applicable  compliance  date  identified  in 
the  subpart,  the  affected  source  must 
comply  with  each  applicable 
requirement  in  the  subpart,  unless  the 


Administrator  has  provided  written 
notification  according  to  paragraph 
(d)(4)  of  this  section  that  an  applicable 
requirement  under  the  subpart  does  not 
apply. 

Cc)  Request  for  pollution  prevention 
alternative  requirements.  (1)  The  owner 
or  operator  may  submit  a  written 
request  to  the  Administrator  at  any  time 
after  the  first  applicable  compliance 
date  for  use  of  pollution  prevention 
alternative  requirements.  For  a  source  at 
a  Performance  Track  member  facility, 
the  owner  or  operator  must  submit  the 
request  to  the  Administrator  and  is 
encouraged  to  submit  it  to  the 
designated  performance  track  contact 
within  EPA.  (The  Administrator  will 
designate  a  central  contact  within  the 
EPA  to  facilitate  and  expedite  the 
review  of  a  Performance  Track  member 
facility's  request  for  pollution 
prevention  alternative  requirements.) 
(2)  The  written  request  may  include 
any  information  that  the  owner  or 
operator  considers  useful  to 
demonstrate  that  pollution  prevention 
alternative  requirements  are  justified.  At 
a  minimum,  the  written  request  must 
include  the  information  in  paragraphs 
(c)(2)(i)  through  (c)(2)(ix)  of  this  section, 
(i)  A  statement  identifying  the  subpart 
and  each  source  of  emissions  that  is 
currently  subject  to  the  subpart,  and 
indicating  that  the  owner  or  operator  is 
applying  for  the  use  of  pollution 
prevention  alternative  requirements. 
(Indicate  if  the  affected  source  is 
currently  exempt  from  the  subpart 
pursuant  to  §63.17.) 

(ii)  A  description  of  each  source  of 
emissions  for  which  pollution 
prevention  alternative  requirements  are 
requested. 

(iii)  A  description  of  the  pollution 
prevention  measures  used  to  reduce 
hazardous  air  pollutant  emissions  from 
each  source  of  emissions,  and  a 
demonstration  that  the  measures  qualify 
as  pollution  prevention  as  defined  in 
§63.2. 

(iv)  A  demonstration  that  the 
pollution  prevention  measures  have 
reduced  hazardous  air  pollutant 
emissions  from  each  identified  source  of 
emissions  at  least  to  the  level  that  is 
required  by  the  applicable  emission 
limitation. 

(v)  Proposed  specific  pollution 
prevention  alternative  requirements, 
including  (as  needed)  procedures  for 
demonstrating  continuous  compliance, 
monitoring  (which  may  include  tracking 
of  material  purchases  and  composition), 
recordkeeping,  and  reporting  to  assure 
compliance  with  the  commitment  to 
continue  using  the  pollution  prevention 
measures  and  to  maintain  the  described 
hazardous  air  pollutant  reductions. 


(vi)  A  citation  of  each  applicable 
requirement  in  the  subpart  that  the 
owner  or  operator  proposes  to  replace 
with  the  proposed  pollution  prevention 
alternative  requirements,  accompanied 
by  an  explanation  of  how  the  proposed 
alternative  requirements  satisfy  the 
intent  of  the  replaced  requirements  and/ 
or  why  the  replaced  requirements  are 
not  necessary. 

(vii)  A  certification  signed  by  a 
responsible  official  that  each  source  of 
emissions  will  not  discontinue  the 
pollution  prevention  measures  or  fail  to 
maintain  the  hazardous  air  pollutant 
reductions  described  in  the  request 
unless  the  ovraer  or  operator  notifies  the 
Administrator  in  writing  at  least  30  days 
prior  to  discontinuing  the  pollution 
prevention  measiu^s  or  failing  to 
maintain  the  hazardous  air  pollutant 
reductions. 

(viii)  A  certification  signed  by  a 
responsible  official  that  3ie 
requirements  in  the  subpart  will  again 
apply  to  each  source  of  emissions  on  the 
date  that  the  owner  or  operator 
discontinues  the  pollution  prevention 
measures  and/or  fails  to  maintain  the 
hazardous  air  pollutant  reductions,  and 
that  the  owner  or  operator  will  comply 
with  all  appUcable  requirements  of  the 
subpart  on  that  date. 

(ix)  A  certification  signed  by  a 
responsible  official  that  the  affected 
source  is  subject  to  and  in  compliance 
vdth  all  applicable  requirements  in  the 
subpart  not  specifically  identified  in 
paragraph  (c)(2)(vi)  of  this  section  (i.e., 
not  proposed  to  be  replaced  by 
alternative  compliance  requirements). 

(d)  Review  and  approval  or 
disapproval  of  request  for  pollution 
prevention  alternative  requirements.  (1) 
For  each  request  submitted  according  to 
paragraph  (c)  of  this  section,  the 
Administrator  will  notify  the  owner  or 
operator  of  the  affected  source  in 
writing  of  the  approval  or  intent  to  deny 
approval  within  a  45-day  period  after 
receiving  the  request.  For  a  source  at  a 
Performance  Track  member  facility,  the 
notification  period  for  approval  or 
intent  to  deny  is  30  days  after  receiving 
the  request. 

(2)  The  affected  source  is  subject  to  all 
of  the  requirements  in  the  subpart  until 
the  Administrator  notifies  the  owner  or 
operator  in  wrriting  of  the  approval  of 
the  request  to  use  pollution  prevention 
alternative  requirements.  Failure  of  the 
Administrator  to  notify  the  owner  or 
operator  in  waiting  of  the  approval  or 
intent  to  deny  approval  of  die  request 
within  the  applicable  notification 
period  after  receiving  the  request  does 
not  constitute  approval  of  the  request. 

(3)  The  Administrator  may  specify 
additional  compliance  requirements  as  a 
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condition  of  approving  the  pollution 
prevention  alternative  requirements. 

(4)  If  the  Administrator  intends  to 
disapprove  the  request  for  pollution 
prevention  alternative  requirements,  the 
written  notification  will  include  the 
information  in  paragraphs  (d)(4)(i) 
through  (d)(4)(iii)  of  this  section. 

(i)  Notice  of  the  information  and 
findings  on  which  the  intended 
disapproval  is  based. 

(iij  Notice  of  opportunity  for  the 
ovraer  or  operator  to  present  additional 
information  to  the  Administrator  before 
final  action  on  the  request. 

(iii)  A  deadline  for  presenting  the 
additional  information  to  the 
Administrator. 

(5)  If  additional  information  is 
submitted  according  to  paragraph 
(d)(4)(ii)  of  this  section,  the 
Administrator  will  notify  the  oMmer  or 
operator  in  writing  of  the  approval  or 
disapproval  of  the  request  within  the 
applicable  notification  period  after 
receiving  any  additional  information,  ff 
additional  information  has  not  been 
submitted  by  the  deadline  established 
according  to  paragraph  (d)(4)(iii)  of  this 
section,  the  Administrator  will 
disapprove  the  request.  Failure  of  the 
Administrator  to  notify  the  owner  or 
operator  in  writing  of  the  approval  or 
disapproval  within  the  applicable 
notification  period  after  receiving  the 
additional  information  does  not 
constitute  approval  of  the  request. 

(6)  U  the  Administrator  approves  the 
request  for  pollution  prevention 
alternative  requirements,  the 
Administrator  will  transmit  written 
approval  to  the  owner  or  operator  that 
includes  the  elements  listed  in 
paragraphs  (d)(6)(i)  through  (d)(6)(v)  of 
this  section.  The  written  approval 
document  shall  be  enforceable  under 
tiieCAA. 

(i)  Identification  of  each  specific 
source  of  emissions  covered  by  the 
approval. 

(ii)  The  pollution  prevention 
alternative  requirements  that  apply  to 
each  designated  source  of  emissions, 
including  any  additional  compliance 
measures  deemed  necessary  by  the 
Administrator. 

(iii)  The  applicable  requirements  of 
the  subpart  that  no  longer  apply  to  each 
designated  source  of  emissions. 

(iv)  A  requirement  that  the  owner  or 
operator  provide  written  notice  to  the 
Administrator  at  least  30  days  prior  to 
discontinuing  the  pollution  prevention 
measiu-es  and/or  failing  to  maintain  the 
HAP  reductions  described  in  the 
request. 

(v)  A  condition  that  the  apphcable 
requirements  of  the  subpart  will  again 
apply  to  each  desi^ated  source  of 


emissions  on  the  date  that  the  owmer  or 
operator  discontinues  the  pollution 
prevention  measures  and/or  fails  to 
maintain  the  hazardous  afr  pollutant 
reductions  described  in  the  request  for 
that  source  of  emissions,  and  that  the 
owner  or  operator  must  comply  with  all 
applicable  requirements  of  the  subpart 
on  that  date. 

(e)  Review  and  approval  or 
disapproval  of  request  for  modification 
to  approved  pollution  prevention 
alternative  requirements.  (1)  If  a  request 
for  pollution  prevention  alternative 
requirements  has  been  approved 
according  to  paragraph  (d)  of  this 
section,  the  owmer  or  operator  may 
submit  a  request  to  modify  the  pollution 
prevention  alternative  requirements. 

(2)  The  request  must  include,  at  a 
minimum,  the  information  specified  in 
paragraphs  (c)(2)(i)  through  (c){2)(ix)  of 
this  section. 

(3)  The  Administrator  will  approve  or 
disapprove  the  request  according  to  the 
procedures  in  paragraphs  (d)(1)  through 
(d)(6)  of  this  section. 

(4)  Each  source  of  emissions  is  subject 
to  the  previously-approved  pollution 
prevention  alternative  requirements 
until  the  Administrator  notifies  the 
owmer  or  operator  in  writing  of  the 
approval  of  the  modified  pollution 
prevention  alternative  requirements. 

[FR  Doc.  03-12180  Filed  5-14-03;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208,  219,  and  252 
[DFARS  Case  2002-D003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Competition 
Requirements  for  Purchases  From  a 
Required  Source 

AGENCY:  Departinent  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
implement  Section  811  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002  and  Section  819  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2003.  Sections  811  and  819 
address  requirements  for  conducting 
market  research  before  purchasing  a 
product  listed  in  the  Federal  Prison 
Industries  (FPI)  catalog,  and  for  use  of 
competitive  procedures  if  an  FPI 
product  is  foimd  to  be  noncomparable 
to  products  available  from  the  private 
sector.  Section  819  also  addresses 
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limitations  on  an  inmate  worker's  access 
to  information  and  on  use  of  TPI  as  a 
subcontractor. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before  July 
14,  2003,  to  be  considered  in  the 
formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D003  in  the  subject  line  of  e- 
mailed  conunents. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  Schneider, 
OUSD  (AT&L)  DPAP  (DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D003. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  (703)  602-0326. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-107)  added  10  U.S.C. 
2410n,  providing  that  (1)  before 
purchasing  a  product  listed  in  the  FPI 
catalog,  DoD  must  conduct  market 
research  to  determine  whether  the  FPI 
product  is  comparable  in  price,  quality, 
and  time  of  delivery  to  products 
available  from  the  private  sector;  (2)  if 
the  FPI  product  is  not  comparable  in 
price,  quaUty,  and  time  of  delivery,  DoD 
must  use  competitive  procedures  to 
acquire  the  product;  and  (3)  in 
conducting  such  a  competition,  DoD 
must  consider  a  timely  offer  from  FPI 
for  award  in  accordance  with  the 
specifications  and  evaluation  factors  in 
the  solicitation. 

On  April  26,  2002,  DoD  published  an 
interim  rule  at  67  FR  20687  to 
implement  Section  811  of  Public  Law 
107-107.  In  addition,  DoD  conducted  a 
public  meeting  on  June  2,  2002,  to  hear 
the  views  of  interested  parties. 
Approximately  60  persons  attended  the 
public  meeting,  and  43  soiuces 
submitted  written  comments  in 
response  to  the  interim  rule. 

On  December  2.  2002.  Section  819  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2003  (Public  Law  107- 
314)  amended  10  U.S.C.  2410n  to  (1) 


clarify  requirements  for  conducting 
market  research  before  purchasing  a 
product  listed  in  the  FPI  catalog;  (2) 
specify  requirements  for  use  of 
competitive  procedures  or  for  making  a 
purchase  under  a  multiple  award 
contract  if  an  FPI  product  is  foxmd  to  be 
noncomparable  to  products  available 
from  the  private  sector;  (3)  specify  that 
a  contracting  officer's  determination, 
regarding  the  comparability  of  an  FPI 
product  to  products  available  from  the 
private  sector,  is  not  subject  to  the 
arbitration  provisions  of  18  U.S.C. 
4124(b);  (4)  specify  that  a  DoD 
contractor  may  not  be  required  to  use 
FPI  as  a  subcontractor;  and  (5)  prohibit 
the  award  of  a  contract  to  FPI  that 
would  allow  an  inmate  worker  access  to 
classified  or  sensitive  information. 

This  proposed  rule  further 
implements  the  requirements  of  Section 
811  of  Public  Law  107-107  and 
implements  Section  819  of  Public  Law 
107-314.  DoD  considered  comments 
received  in  response  to  the  interim  rule 
published  on  April  26,  2002,  in 
developing  this  proposed  rule.  A 
discussion  of  the  conunents,  grouped  by 
subject  area,  is  provided  below: 

1 .  Small  Business  Issues 

Comment:  DoD  should  provide 
guidance  on  the  role  of  FPI  participation 
in  small  business  set-aside 
competitions.  Some  respondents  want 
DoD  to  restrict  FPI  participation  to  those 
acquisitions  that  have  not  been  set  aside 
for  competition  eunong  small  businesses. 
Those  respondents  indicate  that,  prior 
to  the  issuance  of  the  first  interim  rule, 
FPI  had  been  defined  as  an  "other  than 
small"  business  and,  therefore,  is  not 
eligible  to  compete  for  small  business 
set-aside  awards.  Other  respondents 
commented  that  FPI  participation  in 
small  business  set-asides  will  have  a 
positive  effect  on  FPI. 

DoD  Response:  Section  811  of  Public 
Law  107-107  was  silent  on  FPI' s 
relationship  to  small  business  set- 
asides.  However,  Section  819  of  Public 
Law  107-314  added  a  definition  of 
"competitive  procedures"  as  it  applies 
to  10  U.S.C.  2410n.  This  definition  is 
the  one  at  10  U.S.C.  2302(2),  which 
includes,  in  subsection  (2)(D), 
"procurements  conducted  in 
furtherance  of  section  15  of  the  Small 
Business  Act  (15  U.S.C.  644)  *   *   *" 
Therefore,  this  proposed  rule  adds  text 
at  208.601-70,  208.602(a)(iv)(B),  subpart 
219.5,  and  Part  252  to  provide  for  the 
inclusion  of  FPI  in  procurements 
conducted  using  small  business  set- 
aside  procedures. 

Comment:  The  Initial  Regulatory 
Flexibilify  Analysis  is  correct  in  stating 
that  the  rule  will  have  a  positive  effect 


on  small  business  concerns,  because  the 
rule  permits  small  businesses  to 
participate  in  procurements  for  supplies 
that  were  previously  allocated  to  FPI  on 
a  priority  basis. 

DoD  Response:  DoD  expects  this  rule 
to  have  a  positive  impact  on  small 
businesses.  If  an  FPI  product  is 
determined  to  be  noncomparable,  small 
businesses  will  have  the  opportunity  to 
compete.  The  rule  further  provides 
small  businesses  an  opportunity  to 
compete  with  FPI  as  their  sole 
competitor. 

2.  Micro-Purchase  Exclusion 

Comment:  DoD  should  exempt  micro- 
purchases  ($2,500  and  under)  from  the 
requirements  of  the  rule.  The 
procedures  of  the  rule  are  far  too 
burdensome  for  micro-purchases. 

Comment:  The  requirements  of 
Section  811  and  FPI's  statute  apply 
regardless  of  whether  the  purchase  is 
below  the  micro-purchase  threshold. 

DoD  Response:  10  U.S.C.  2410n  does 
not  authorize  DoD  to  provide  an 
exemption  for  micro-piux;hases. 
However,  FPI's  Board  of  Directors 
recently  adopted  a  resolution  exempting 
purchases  at  or  below  $2,500  from  FPI 
clearance  requirements.  This  change  is 
being  processed  under  a  separate  FAR 
case.  When  the  FAR  is  amended  to 
reflect  this  exemption,  the  text  at 
DFARS  208.606(1)  will  become  obsolete 
and  will  be  removed.  Therefore,  this 
proposed  rule  excludes  the  text  at 
DFARS  208.606(1). 

3.  Competitive  Procediues 

Comment:  DoD  should  provide 
examples  of  "competitive  procedures." 

DoD  Response:  Section  819  of  Public 
Law  107-314  added  a  definition  of 
"competitive  procedures"  as  it  applies 
to  10  U.S.C.  2410n.  The  definition  in  the 
proposed  rule  at  208.601-70  reflects  the 
statutory  definition,  and  also  includes 
competition  conducted  using  simplified 
acquisition  procedures  in  accordance 
with  FAR  Part  13. 

4.  GSA  Multiple  Award  Schedules 

Comment:  It  is  questionable  whether 
the  use  of  GSA  miiltiple  award 
schedules  constitutes  "competitive 
procedures"  as  contemplated  in  Section 
811.  Confusion  arises  because  orders  on 
GSA  schedules  do  not  require  issuance 
of  a  solicitation  or  establishment  of 
evaluation  factors. 

DoD  Response:  Section  811  of  Public 
Law  107-107  was  silent  on  FPI's 
relationship  to  the  GSA  multiple  award 
schedule  program.  However,  the 
definition  of  "competitive  procedures" 
added  by  Section  819  of  Public  Law 
107-314  includes  "the  procedures 


established  by  the  Administrator  of 
General  Services  for  the  multiple  award 
schedule  program  *  *  *"  (lo  U.S.C 
2302(2)(C)).  The  definition  of 
"competitive  procedures"  in  the 
proposed  rule  at  208.601-70  includes 
the  use  of  GSA  multiple  award 
schedules  (as  one  of  the  procedures  in 
FAR  6.102).  The  proposed  rule  provides 
further  clarification,  at  208.602(a)(iv){C), 
regarding  competitive  procedures 
involving  multiple  award  schedules. 

Comment:  Contracting  officers  should 
be  authorized  to  acquire  the  product  off 
the  Federal  Supply  Schedule, 
eliminating  further  competition  if 
Federal  Supply  Schedule  published 
prices  are  lower  than  FPI  catalog  prices. 

DoD  Response:  Do  not  concur.  This 
would  violate  10  U.S.C.  2410n,  which 
requires  market  research  to  determine  if 
the  FPI  product  is  comparable.  If  the  FPI 
product  is  determined  to  be 
noncomparable,  competitive  procedures 
must  be  used  to  acquire  the  product. 

5.  Comparability 

Comment:  The  meaning  of 
"comparable  price,  qualify,  and  time  of 
delivery"  is  questionable  with  respect  to 
FPI  products  compared  to  private  sector 
competition.  Recognizing  that  it  may 
not  be  feasible  to  produce  a  single 
general  methodology  that  applies  to 
every  product,  the  rule  should  require 
disclosure  of  specific  guidelines  and  the 
methodology  used.  Several  respondents 
believed  it  was  clear  from  both  the 
statute  and  the  interim  rule  that,  to  be 
found  comparable  to  a  product  from  the 
private  sector,  the  FPI  product  must 
meet  all  three  criteria  of  price,  quality, 
and  time  of  dehvery.  The  inability  to 
meet  any  one  of  the  criteria  should 
result  in  an  automatic  failure  to  find  FPI 
comparable.  Several  other  respondents 
stated  exactly  the  opposite,  i.e.,  that  for 
the  FPI  product  to  be  considered 
comparable,  it  need  only  be  comparable 
in  one  of  the  three  areas.  Several 
respondents  requested  that  the  final  rule 
contain  procedures  for  making  the 
noDcomparability  determination. 

DoD  Response:  Section  819(b)  of 
PubUc  Law  107-314  clarifies  that  DoD 
may  determine  an  FPI  product  to  be 
noncomparable  based  on  price.  quaUty, 
or  time  of  delivery.  The  proposed  rule 
clarifies  this  point  at  208.602(a)(iv).  The 
comparability  determination  must  be 
fair,  but  it  is  not  practicable  to  set  the 
criteria  that  will  apply  to  all 
circumstances.  The  contracting  officer 
must  retain  flexibility.  The  word 
"comparable"  is  already  used 
throughout  the  FAR  with  its  common 
dictionary  meaning  ("having  sufficient 
featm-es  in  conmion  with  something  else 
to  afford  comparison").  To  support  the 
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comparability  determination,  a 
requirement  for  a  wrritten  document  has 
been  included  in  the  proposed  rule  at 
208.602(a)(ii).  This  document  will 
include  an  assessment  of  the  three 
factors,  based  on  the  results  of  market 
research  that  compares  FPI  products  to 
those  available  from  the  private  sector. 
Comment:  Eliminate  the  requirement 
to  allow  FPI  to  compete  if,  based  on 
market  research,  it  is  determined 
opncomparable  to  the  private  sector. 
The  private  sector  does  not  receive  two 
chances,  so  FPI  should  not  either. 

DoD  Response:  Do  not  conciu-.  The 
recommended  change  does  not  comply 
with  10  U.S.C.  2410n,  which  requires 
that  an  offer  from  FPI  be  considered  if 
made  in  a  timely  fashion. 

Comment:  Section  811  is  not 
appropriate  for  build-to-print  items 
(spares)  that  support  older  weapons 
systems.  It  is  more  appropriate  for 
commercial-type  items,  where  it  is 
easier  to  conduct  market  surveys  for 
comparison  purposes.  In  some  cases,  the 
organization  uses  the  Government's 
depot  cost  to  fabricate,  as  a  basis  of 
comparison.  The  use  of  the  term 
"private  sector"  invalidates  that 
comparison  and  requires  a  further 
comparison  before  award  to  FPI. 

DoD  Response:  It  appears  that  10 
U.S.C.  2410n  was  tailored  more  for 
commercial-type  items  than  build-to- 
print  items.  However,  DoD 
organizations  must  comply  with  its 
requirements. 

Comment:  The  rule  does  not  address 
biiys  of  military-uniquef  items,  because 
those  items  do  not  have  catalog  prices. 
Each  requirement  is  built  to  customer 
specification  and  must  be  individually 
quoted.  There  are  no  catalogs  to  consult 
for  pricing  and  delivery,  from  either  FPI 
or  commercial  sources.  Section  811 
would  require  following  manual 
procedures,  outside  of  automated 
procurement  systems,  and  cause 
additional  unnecessary  lead  time.  In 
these  situations,  is  it  permissible  to 
solicit  commercial  sources  and  FPI 
simultaneously  and  have  the 
competitive  offers  and  subsequent 
award  decision  sCTve  as  the  basis  for 
making  the  determination  of  whether 
the  FPI  product  is  comparable? 

DoD  flespo/jse:  Although  10  U.S.C. 
2410n  does  not  prohibit  3iis  method  of 
conducting  comparability 
determinations,  the  statute  clearly 
estabUshes  an  "if-then"  situation,  i.e.,  if 
the  Secretary  makes  a  noncomparability 
determination,  then  he  uses  competitive 
procedures.  Therefore,  section  208.602 
of  the  proposed  rule  addresses  the 
market  research  and  resulting 
comparability  determination  as  a  step 
separate  from  the  solicitation  process,  to 


adhere  to  the  "if-then"  approach 
established  in  10  U.S.C.  2410n. 

6.  The  Resolution  Process 

Comment:  Does  the  arbitration  panel 
affect  the  resolution  of  protests?  In 
enacting  Section  811,  Congress  was 
silent  regarding  the  arbitration  panel's 
authority  or  whether  a  clearance  or 
waiver  from  FPI  is  required  if  the 
market  research  indicates  that  FPI's 
products  are  not  comparable  to  those 
available  from  the  private  sector. 

DoD  Response:  Although  Section  811 
was  silent  on  this  matter.  Section  819  of 
Public  Law  107-314  provides  that  the 
contracting  officer's  determination, 
regarding  the  comparability  of  FPI 
products  or  services  to  those  available 
from  the  private  sector  that  best  meet 
DoD's  needs  in  terms  of  price,  quality, 
and  time  of  delivery,  is  not  subject  to  18 
U.S.C.  4124(b).  18  U.S.C.  4124(b) 
addresses  the  arbitration  board  process 
as  it  relates  to  disputes  as  to  price, 
quality,  character,  or  suitability  of  FPI 
products.  The  proposed  rule  amends  the 
text  at  DFARS  208.602(a)(i)  to  clarify 
that  the  arbitration  board  process  does 
not  apply  to  a  contracting  officer's 
comparability  determination. 

7.  Delegation  of  Authority 

Comment:  Will  the  determination  to 
award  to  other  than  FPI  be  delegated 
down  to  the  contracting  officer  level,  as 
opposed  to  being  kept  at  the  department 
or  agency  level  as  stated  in  208.602? 

DoD  Response:  The  proposed  rule 
amends  DFARS  208.602(a)  to  provide 
contracting  officers  the  authority  to 
make  comparability  determinations 
with  regard  to  FPI  products.  This 
amendment  is  consistent  with  the 
language  in  Section  819(c)(1)  of  Public 
Law  107-314. 

8.  Unilateral  Decision  at  208. 6021  a) 

Comment:  It  is  inappropriate  for  the 
rule  to  state  that  the  comparability 
determination  is  "a  unilateral  decision 
made  solely  at  the  discretion  of  the 
department  or  agency."  This  sentence 
should  either  be  stricken  or  clarified. 
The  provisions  of  the  rule  may  conflict 
with  other  statutes  or  lead  to  possible 
misapplication  of  applicable  law.  DoD 
should  be  afforded  discretion  in  making 
its  decision,  however,  there  must  be 
guidance  setting  forth  the  criteria  so  the 
decisions  are  not  arbitrary'  or  capricious. 

DoD  Response:  Do  not  concur.  The 
comparabihty  determination  is  clearly 
and  solely  a  DoD  determination. 

9.  Terminology 

Comment:  The  words  "FPI  Schedule", 
in  the  first  sentence  of  208.602(a), 
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should  be  changed  to  "FPI  Catalog"  to 
conform  to  the  language  in  Section  811. 

DoD  Response:  Do  not  concur.  The 
word  "Schedule"  has  been  retained  to 
conform  to  the  terminology  used  in  FAR 
subpart  8.4. 

10.  Previous  DoD  Guidance 

Comment:  The  validity  of  a  policy 
memorandum  from  the  Office  of  the 
Assistant  Secretary  of  Defense,  dated 
October  1988,  that  directs  use  of  GSA 
schedules  as  a  "quick  and  efficient" 
way  to  obtain  furniture  for  DoD 
activities  is  questionable. 

DoD  Response:  DoD  recommends  that 
the  respondent  not  use  this 
memorandum  for  guidance.  The  policy 
has  been  superceded  by  10  U.S.C.  2410n 
and  its  implementing  regulations. 

11.  Sole-source  Purchases 

Comment:  Is  there  a  requirement  to 
perform  a  comparability  determination 
if  the  need  is  to  be  acquired  on  a  sole- 
source  basis? 

DoD  Response:  10  U.S.C.  2410n  does 
not  provide  for  sole-source  purchases.  If 
a  product  is  on  the  FPI  Schedule,  the 
purchaser  must  follow  the  DFARS 
poUcy  implementing  10  U.S.C.  2410n. 

12.  Architect-engineer  Contracts 

Conunent:  There  is  concern  about 
mandating  the  use  of  FPI  products  for 
architect-engineer  contracts.  The  rule 
should  state  that  "FPI  may  not  be 
specified  as  a  source,  nor  shall  an  FPI 
product  be  prescribed  or  recommended 
in  any  design  or  specification  prepared 
by  an  architect  or  engineer  under 
contract  to  the  Government.   *   *   *" 

DoD  Response:  The  requirements  of 
10  U.S.C.  2410n  are  imposed  on  the 
Government,  not  on  the  contractor. 
Section  819  of  Public  Law  107-314 
added  text  prohibiting  DoD  from 
requiring  a  contractor  or  potential 
contractor  to  use  FPI  as  a  subcontractor 
or  supplier.  This  prohibition  is 
addressed  in  the  proposed  rule  at 
208.670. 

13.  Use  of  the  Term  "Solicitation". 

Comment:  Use  of  the  term 
"solicitation"  means  one  must  proceed 
with  issuing  a  formal  solicitation 
whenever  an  agency  determines  that  an 
FPI  product  is  not  comparable. 

DoD  Response:  Do  not  concur.  As 
defined  in  FAR  2.101,  "solicitation" 
means  any  request  to  submit  offers  or 
quotations  to  the  Government.  For 
further  clarification,  the  proposed  rule 
separately  addresses  the  use  of  multiple 
award  schedules  at  208.602(a)(iv)(C). 


14.  Use  of  the  Phrase  "That  Best  Meet 
the  Government's  Needs". 

Comment:  The  rule  should  be  revised 
to  conform  to  the  text  of  Section  811  by 
deleting  the  phrase  "that  best  meet  the 
Government's  needs"  at  each  of  the 
three  locations  where  it  appears.  This 
phrase  does  not  meet  the  intent  of  the 
statute. 

DoD  Response:  DoD  used  the  phrase 
"that  best  meet  the  Government's 
needs"  in  the  interim  rule  to  provide 
needed  guidance  in  this  area.  This 
phrase  was  included  in  Section  819  of 
Public  Law  107-314  and,  therefore,  has 
been  retained  in  the  proposed  rule. 

15.  Application  of  Priorities  for  Use  of 
Government  Supply  Sources. 

Comment:  If  the  FPI  item  is  not 
comparable,  can  the  Govenunent  go 
directly  to  JWOD? 

DoD  Response:  No.  FPI  can  still  fulfill 
the  requirement,  even  though  it  has 
been  determined  to  be 
noncomparable.lO  U.S.C.  2410n 
requires  DoD  to  consider  a  timely  offer 
from  FPI  under  such  circumstances. 

This  rule  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  will  permit  small  entities  to 
compete  with  FPI  for  DoD  contract 
awards  imder  certain  conditions.  An 
initial  regulatory  flexibility  analysis  has 
been  prepared  and  is  simunarized  as 
follows:  This  nde  proposes  amendments 
to  DoD  policy  pertaining  to  the 
acquisition  of  products  from  FPI.  The 
rule  implements  10  U.S.C.  2410n.  The 
impact  of  the  rule  is  unknown  at  this 
time.  However,  the  ruFe  could  benefit 
small  business  concerns  that  offer 
products  comparable  to  those  listed  in 
the  FPI  Schedule,  by  permitting  those 
concerns  to  compete  for  DoD  contract 
awards. 

A  copy  of  the  analysis  may  be 
obtained  from  the  point  of  contact 
specified  herein.  DoD  invites  comments 
from  small  businesses  and  other 
interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-DD03. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  208, 
219,  and  252 

Govenunent  procurement. 

Micheie  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  208,  219,  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  208,  219,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  Section  208.601-70  is  added  to 
read  as  follows: 

208.601-70    Definitions. 

As  used  in  this  subpart — 

Competitive  procedures  includes  the 
procedures  in  FAR  6.102,  the  set-aside 
procedures  in  FAR  subpart  19.5,  and 
competition  conducted  in  accordance 
with  FAR  part  13. 

Market  research  means  obtaining 
specific  information  about  the  price, 
quality,  and  time  of  delivery  of  products 
available  in  the  private  sector  and  may 
include  techniques  described  in  FAR 
10.002(b)(2). 

3.  Sections  208.602  and  208.606  are 
revised  to  read  as  follows: 

208.602    Policy. 

(a)(i)  Before  purchasing  a  product 
listed  in  the  FPI  Schedule,  conduct 
market  research  to  determine  whether 
the  FPI  product  is  comparable  to 
products  available  from  the  private 
sector  that  best  meet  the  Government's 
needs  in  terms  of  price,  quality,  and 
time  of  dehvery  (10  U.S.C.  2410n).  This 
is  a  unilateral  determination  made  at  the 
discretion  of  the  contracting  officer.  The 
procedures  of  FAR  8.605  do  not  apply. 

(ii)  Prepare  a  written  determination 
that  includes  supporting  rationale 
explaining  the  assessment  of  price, 
quality,  and  time  of  delivery,  based  on 
the  results  of  market  research  comparing 
FPI  products  to  those  available  from  the 
private  sector. 

(iii)  If  the  FPI  product  is  comparable, 
follow  the  pohcy  at  FAR  8.602(a). 

(iv)  If  the  FPI  product  is  not 
comparable  in  one  or  more  of  the  areas 
of  price,  quality,  and  time  of  delivery — 


(A)  Acquire  the  product  using — 

(1)  Competitive  procediues;  or 

(2)  The  fair  opportiuiity  procedures  in 
FAR  16.505,  if  placing  an  order  under 
a  multiple  award  task  or  delivery  order 
contract; 

(B)  Include  FPI  in  the  solicitation 
process  and  consider  a  timely  offer  from 
FPI  for  award  in  accordance  with  the 
requirements  and  evaluation  factors  in 
the  solicitation,  including  soUcitations 
issued  using  small  business  set-aside 
procedures;  and 

(C)  When  using  a  multiple  award 
schedule  issued  under  the  procedures  of 
FAR  subpart  8.4— 

(1)  Establish  and  commimicate  to  FPI 
the  requirements  and  evaluation  factors 
that  will  be  used  as  the  basis  for 
selecting  a  source,  so  that  an  offer  from 
FPI  can  be  evaluated  on  the  same  basis 
as  the  schedule  holder;  and 

(2)  Consider  a  timely  offer  from  FPI. 

20a606    Exceptions. 

For  DoD,  FPI  clearances  also  are  not 
required  when  the  contracting  officer 
makes  a  determination  that  the  FPI 
product  is  not  comparable  to  products 
available  from  the  private  sector  that 
best  meet  the  Government's  needs  in 
terms  of  price,  quality,  and  time  of 
delivery,  and  the  procedures  at 
208.602(a)(iv)  are  used. 

4.  Sections  208.670  and  208.671  are 
added  to  read  as  follows: 

208.670  Performance  as  a  subcontractor. 

Do  not  require  a  contractor,  or 
subcontractor  at  any  tier,  to  use  FPI  as 
a  subcontractor  for  performance  of  a 
contract  by  any  means,  including  means 
such  as — 

(a)  A  solicitation  provision  requiring 
a  potential  contractor  to  offer  to  make 
use  of  FPI  products  or  services; 

(b)  A  contract  specification  requfring 
the  contractor  to  use  specific  products 
or  services  (or  classes  of  products  or 
services)  offered  by  FPI;  or 

(c)  Any  contract  modification 
directing  the  use  of  FPI  products  or 
services. 

208.671  Protection  of  classified  and 
sensitive  information. 

Do  not  enter  into  any  contract  with 
FPI  that  allows  an  inmate  worker  access 
to  any — 

(a)  Classified  data; 

(b)  Geographic  data  regarding  the 
location  of^ 

(1)  Surface  and  subsiuface 
infrastructure  providing 
communications  or  water  or  electrical 
power  distribution; 

(2)  Pipelines  for  the  distribution  of 
natural  gas,  bulk  petroleiun  products",  or 
other  commodities;  or 


(3)  Other  utilities;  or 

(c)  Personal  or  financial  information 
about  any  individual  private  citizen, 
including  information  relating  to  such 
person's  real  property  however 
described,  without  the  prior  consent  of 
the  individual. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

5.  Section  219.502-70  is  added  to 
read  as  follows: 

219.502-70    Inclusion  of  Federal  Prison 
Industries,  Inc. 

When  using  competitive  procedures 
in  accordance  with  208.602(a)(iv), 
include  Federal  Prison  Industries,  Inc. 
(FPI),  in  the  solicitation  process  and 
consider  a  timely  offer  from  FPI. 

6.  Section  219.508  is  added  to  read  as 
follows: 

219.508    Solicitation  provisions  and 
contract  clauses. 

(c)  Use  the  clause  at  FAR  52.219-6, 
Notice  of  Total  Small  Business  Set- 
Aside,  with  252.219-70XX,  Alternate  A. 
when  the  procedures  of  208.602(a)(iv) 
apply  to  the  acquisition. 

(d)  Use  the  clause  at  FAR  52.219-7, 
Notice  of  Partial  Small  Business  Set- 
Aside,  with  252.21»-70YY,  Alternate  A, 
when  the  procedures  of  208.602(a)(iv) 
apply  to  the  acquisition. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

7.  Sections  252.219-70XX  and 
252.21&-70YY  are  added  to  read  as 
follows: 

252.21 9-70XX    Alternate  A. 
Alternate  A  (XXX  2003) 

As  prescribed  in  219.508(c),  substitute  the 
following  paragraph  (b)  for  paragraph  (b)  of 
the  clause  at  FAR  52.219-6: 

(b)  General.  (1)  Offers  are  solicited  only 
from  small  business  concerns  and  Federal 
Prison  Industries,  Inc.  (FPI).  Offers  received 
from  concerns  that  are  not  small  business 
concerns  or  FPI  shall  be  considered 
nonresponsive  and  will  be  rejected. 

(2)  Any  award  resulting  from  this 
solicitation  will  be  made  to  either  a  small 
business  concern  or  FPI. 

252.219-70YY    Alternate  A. 
Alternate  A  (XXX  2003) 

As  prescribed  in  219.508(d),  add  the 
following  paragraph  (d)  to  the  clause  at 
FAR  52.219-7: 

(d)  Notwithstanding  paragraph  (b)  of  this 
clause,  offers  will  be  solicited  and  considered 
from  Federal  Prison  Industries,  Inc.,  for  both 


the  set-aside  and  non-set-aside  portion  of  this 
requirement. 

(FR  Doc.  03-12190  FUed  5-14-03;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
amend  the  starter  interlock 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  102  to  permit  a 
vehicle's  engine  to  stop  and  restart 
automatically  after  the  driver  has 
initially  started  the  vehicle.  The 
amendment  would  facilitate  the 
development  of  propulsion  systems, 
such  as  hybrid/electric  systems,  that 
conserve  energy  and  reduce  emissions 
by  stopping  the  engine  (internal 
combustion  engine)  when  it  is  not 
needed.  To  prevent  inadvertent  vehicle 
motion  in  reverse  gear  that  may  result 
bom  a  driver  shifting  error,  the 
proposed  amendment  would  allow  a 
propulsion  system  to  start  and  stop 
automatically  in  reverse  gear  only  if  the 
system  exhibits,  at  least,  a  minimum 
"creep  force"  when  the  engine  is 
stopped. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  July  14,  2003. 

ADDRESSES:  You  should  mention  the 
docket  niunber  of  this  dociunent  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Mr.  , 
William  Evans,  Office  of  Crash 
Avoidance  Standards  at  (202)  366-2272. 
His  FAX  number  is  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
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Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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I.  Executive  Summary 

The  starter  interlock  requirement  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  102  (presently  at  S3.1.3) 
states  "the  engine  starter  shall  be 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position."  The  purpose  of  this 
requirement  is  to  prevent  injuries  and 
death  from  the  unexpected  motion  of  a 
vehicle  when  the  driver  starts  the 
vehicle  with  the  transmission 
inadvertently  in  a  forward  or  reverse 
gear.  Two  recently  introduced  vehicles, 
Uie  Toyota  Prius  and  the  Honda  Insight, 
are  powered  by  hybrid/electric  systems 
(the  Toyota  Hybrid  System  (THS)  and 
Honda's  Idle-stop  Technology  (1ST)) 
that  permit  their  gasoline  engines  to  ■ 
stop  and  restart  aijtomatically  while  the 


transmission  shift  lever  is  in  a  drive 
position. 

Each  manufacturer  requested  us  to 
interpret  S3. 1.3  as  it  applied  to  these 
new  vehicles.  In  interpretation  letters  to 
Toyota  (November  1, 1999)  and  Honda 
(January  17,  2001),  we  concluded  that 
S3. 1.3  would  not  prohibit  either  system. 
In  each  case  we  based  our 
interpretations  on  a  finding  that  the 
system  met  S3.1.3's  underlying  purpose 
of  ensuring  that  the  vehicle  will  not 
lurch  forward  or  backward  during  driver 
activation  of  the  engine  starter  because 
driver  activation  of  the  engine  starter  is 
inoperative  when  the  transmission  shift 
lever  is  in  a  drive  position.  We  also 
noted  that  these  new  systems  were  more 
complex  than  those  on  vehicles  that 
existed  when  S3. 1.3  was  first  adopted, 
and  that  we  planned  to  conduct 
rulemaking  to  update  the  requirements 
of  FMVSS  No.  102.  Pending  completion 
of  the  rulemaking,  we  stated  that  we 
would  interpret  S3. 1.3  as  requiring  that 
driver  activation  of  the  engine  starter 
must  be  inoperative  when  the 
transmission  shift  lever  is  in  a  forward 
or  reverse  drive  position. 

This  notice  proposes  to  amend  S3. 1.3 
to  accommodate  these  new 
technologies,  while  preserving  the 
safety  purpose  of  the  standard.  With 
respect  to  vehicles  with  automatic 
transmissions,  the  agency  proposes  that, 
after  activation  of  the  vehicle's 
propulsion  system  by  the  driver,  the 
engine  may  stop  and  restart 
automatically  when  the  transmission 
shift  lever  is  in  any  forward  drive  gear. 
We  also  propose  to  permit  the  engine 
to  start  and  stop  automatically  when  the 
transmission  shift  lever  i^  in  Reverse, 
but  only  if  the  vehicle's  p'ropulsion 
system  provides,  at  least,  a  minimum 
creep  force  in  Reverse  when  the  engine 
is  stopped,  the  accelerator  is  released 
and  the  propulsion  system  is  activated. 
In  vehicles  whose  engines  automatically 
start  and  stop  in  Reverse,  creep  force  is 
a  force  that  must  be  overcome  by  driver 
braking  even  when  the  engine  is  not 
running.  Creep  force  is  significant 
relative  to  rearward  motion  in  that  it 
serves  to  warn  drivers  of  impending 
rearward  motion  before  the  driver  fully 
releases  the  brake  (as  does  an  internal 
combustion  engine  (ICE)  automatic 
transmission  only  vehicle  with  the 
engine  running). 

In  ICE  automatic  transmission  only 
vehicles,  creep  force  is  the  motive  force 
applied  to  the  vehicle  by  the  idling 
engine  and  automatic  transmission 
whenever  the  transmission  shift  lever  is 
in  a  drive  position.  Creep  force  occurs 
in  the  direction  indicated  by  the 
automatic  transmission  shift  lever 
position  and  provides  enough  force  to 


cause  motion  of  a  vehicle  loaded  to  its 
Gross  Vehicle  Weight  Rating  (GVWR)  on 
a  level,  paved  surface  before  the  service 
brake  pedal  is  completely  released. 
Although  not  required  by  the  Federal 
Motor  Vehicle  Safety  Standards,  creep 
force  exists  on  virtually  all  vehicles 
powered  by  ICE  engines  and  equipped 
with  automatic  transmissions. 

To  measure  creep  force,  we  propose  a 
test  procedure  that  will  be  applicable  to 
any  vehicle  whose  propulsion  system 
provides  for  automatic  stopping  and 
restarting  when  the  transmission  is  in 
Reverse. 

n.  What  Is  the  Safety  Need  for  This 
Rulemaking? 

This  rulemaking  addresses  the  starter 
interlock  requirement  in  S3. 1.3  of 
FMVSS  No.  102,  which  currently  states 
that  the  engine  starter  shall  be 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position.  The  requirement  was  adopted 
as  part  of  the  original  standard  in  1968 
for  the  purpose  of  preventing  injuries 
and  death  from  the  imexpected  surging 
of  a  vehicle  forward  or  rearward  in  cases 
where  the  driver  starts  the  vehicle  while 
its  transmission  is  inadvertently  in  a 
forward  or  reverse  drive  gear. 

The  development  of  the  Toyota 
Hybrid  System  (THS)  used  on  the  Prius 
introduced  a  low  emission,  fuel  saving 
propulsion  system  that,  by  design, 
allows  the  engine  to  stop  and  restart 
automatically  while  the  transmission 
shift  lever  remains  in  a  drive  position. 
The  design  of  the  THS  satisfies  the 
concern  addressed  in  S3. 1.3,  that  the 
driver  not  be  able  to  activate  the  engine 
starter  when  the  transmission  shift  lever 
is  in  a  forward  or  reverse  drive  position; 
however,  the  THS  design  is  not  in 
compliance  with  S3.1.3's  literal 
meaning.  Until  the  development  of  the 
THS,  it  was  not  necessary  for  S3. 1.3  to 
differentiate  between  driver  activation 
and  automatic  activation  of  the  engine 
starter  as  the  driver  always  activated  the 
starter. 

In  response  to  a  request  by  Toyota 
regarding  the  Prius,  NHTSA  issued  an 
interpretation  letter  of  November  1 , 
1999,  in  which  we  ruled  that  S3.1.3 
applied  to  the  driver's  activation  of  the 
engine  starter  when  the  transmission 
shift  lever  is  in  a  forward  or  reverse 
drive  position,  not  to  automatic 
activation  of  the  engine  starter.  The  THS 
raised  no  other  FMVSS  No.  102  issues. 
From  a  driver's  perspective,  the  THS/ 
Prius  operates  like  an  ICE  automatic 
transmission  only  vehicle.  The  engine 
stopping  and  restarting  mode  is  in  effect 
in  both  forward  and  reverse  drive  gears, 
and  regardless  of  whether  the  gasoline 
engine  or  the  electric  motor  is  powering 


the  vehicle,  the  propulsion  system 
provides  a  creep  force  that  must  be 
opposed  by  the  vehicle  brake  in  order  to 
keep  the  vehicle  stopped  when  the 
propulsion  system  is  on,  the  accelerator 
is  released  and  the  transmission  is  in 
gear.  Creep  force  alerts  the  driver  to  the 
vehicle's  direction  of  travel  while  the 
driver  is  in  the  process  of  releasing  the 
brake  pedal  and  minimizes  the  chance 
that  the  driver  will  be  surprised  due  to 
shifting  errors  when  he  depresses  the 
accelerator  pedal.  Creep  force  is  a 
characteristic  inherent  to  ICE  automatic 
transmission  only  vehicles. 

Later,  Honda  introduced  the  1ST  on 
the  Insight  equipped  with  a 
continuously  variable  transmission 
(CVT)  and  requested  an  interpretation 
similar  to  the  one  that  NHTSA  provided 
to  Toyota.  1ST  is  another  hybrid/electric 
low  emission,  fuel  saving  system,  which 
allows  the  gasoline  engine  to  stop  and 
restart  automatically  while  the 
transmission  shift  lever  is  in  a  drive 
position.  1ST  also  satisfies  FMVSS  No. 
102,  S3.1.3's  concern  about  driver 
shifting  errors  during  driver  activation 
of  the  engine  starter  because  it  renders 
driver  activation  of  the  engine  starter 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position.  However,  it  is  not  in 
agreement  with  the  literal  meaning  of 
S3.1.3. 1ST  is  similar  to  Toyota's  THS 
relative  to  starter  interlock,  but  there  are 
significant  differences  in  other  areas  of 
operation.  1ST  does  not  provide  creep 
force  when  the  engine  is  stopped,  and 
it  is  employed  only  in  the  forward  drive 
gears.  From  a  driver's  perspective,  1ST 
does  not  operate  quite  like  an  ICE 
automatic  transmission  only  vehicle. 
1ST  does  not  shut  the  engine  off  in 
Reverse  and  therefore  creep  force  is 
retained  in  Reverse  by  means  of  the 
idling  gasoline  engine  and  automatic 
transmission.  In  an  interpretation  of 
January  17,  2001,  we  ruled  that  1ST 
would  be  permitted  under  S3. 1.2,  citing 
the  Toyota  interpretation,  but  because 
the  Insight  does  not  act  like  an  ICE 
automatic  transmission  only  vehicle,  we 
stated  that  the  Honda  situation  raised 
new  issues  that  would  necessitate 
further  rulemaking. 

This  notice  proposes  that  an 
exception  be  added  to  FMVSS  No.  102 
to  accommodate  these  new  hybrid/ 
electric  technologies  while  preserving 
the  safety  piu-pose  of  the  standard.  It 
proposes  that  for  automatic 
transmission  equipped  vehicles,  after 
the  driver  activates  the  vehicle's 
propulsion  system,  the  engine  may  stop 
and  restart  automatically  while  the 
transmission  shift  lever  is  in  any 
forward  drive  gear.  It  also  proposes  that 
if  the  vehicle's  propiUsion  system 


provides  a  creep  force  in  Reverse  (when 
the  engine  is  stopped,  the  accelerator  is 
released,  and  the  propulsion  system  is 
on)  that  has  a  ratio  to  gross  vehicle 
weight  rating  (GVWR)  of  at  least  .015, 
the  engine  may  stop  and  restart 
automatically  when  the  transmission 
shift  lever  is  in  Reverse.  This 
amendment  permits  new  technologies 
that  cillow  the  engine  to  stop  and  restart 
automatically  with  the  transmission 
shift  lever  in  gear,  but  minimizes  the 
possibility  that  the  vehicle  will  move  in 
a  direction  imexpected  to  the  driver 
upon  restart.  Automatic  engine 
restarting  would  be  permitted  only  in 
forward  drive  gears  so  that  drivers  learn 
to  associate  restarting  with  forward 
motion.  However,  automatic  engine 
restarting  is  allowed  for  vehicles  that 
provide  a  rearward  creep  force  in 
Reverse  that  must  be  overcome  by  driver 
braking  even  when  the  engine  is  not 
nmning.  Because  such  vehicles  warn 
their  drivers  of  impending  rearward 
motion  before  the  driver  fully  releases 
the  brake  (as  does  an  ICE  automatic 
transmission  only  vehicle  with  the 
engine  ruiming),  restarting  in  Reverse 
would  also  be  permitted. 

m.  How  Different  Hybrid/Electric 
Systems  Work 

So  that  the  reader  fuUy  imderstands 
the  safety  need  to  conduct  this 
rulemaking,  and  what  NHTSA  seeks  to 
accomplish  in  amending  FMVSS  No. 
102,  the  following  describes  how  the 
Toyota  Prius  a^Cjije  Honda  Insight 
operate.  NHTSA  coh«iders  these  two 
vehicles  ,afi^amples  of  the  type  of 
electronic  (^ntrol  systems  that  we  can 
expect-more  of  in  the  futiire,  and  that 
we  propose  to  amend  FMVSS  No.  102 
to  accommodate.  NHTSA  continues  to 
ensure  that  FMVSS  No.  102  meets  the 
need  for  safety.  Significant  differences 
between  the  Toyota  and  the  Honda 
approaches  are  explained,  and  the 
consequences  of  these  differences  for 
this  rulemaking  are  discussed. 


A.  How  the  Toyota  Hybrid  System 
Works — the  Prius 

As  explained  further,  from  the 
driver's  perspective,  the  THS  operates 
like  an  ICE  automatic  transmission  only 
vehicle.  The  THS,  which  is  currently  in 
use  on  the  Prius,  uses  both  an  electric 
motor  and  a  gasoline  engine  to  provide 
motive  power.  The  electric  motor  is  the 
primary  source  of  motive  power  and  is 
also  used  to  start  the  engine.  The  engine 
is  used  to  provide  supplemental  motive 
power  and  to  charge  the  batteries. 
Before  the  driver  may  start  or  turn  on 
the  vehicle,  the  transmission  shift  lever 
must  be  in  Park.  After  the  vehicle  is 
started  or  turned  on  by  the  driver,  the 


gasoline  engine  may  or  may  not  start.  U 
the  engine  is  within  the  range  of  normal 
operating  temperature  and  battery 
power  is  sufficient,  the  engine  vdll  not 
start,  but  the  electric  motor  is 
immediately  available  to  provide  motive 
power  and  creep  force.  If  battery  power 
is  low  or  the  engine  is  not  vkrithin 
normal  operating  temperatiu*,  the 
gasoline  engine  will  start  in  order  to 
warm  up  the  engine  and/ or  charge  the 
batteries  (to  power  the  electric  motor), 
then  it  will  shut  off.  During  normal 
vehicle  operation,  the  engine 
automatically  stops  when  the  Engine 
Control  Unit  (ECU)  determines  that  the 
vehicle  does  not  need  the  engine  to 
provide  additional  power  (motive  power 
and/or  electrical  power).  Also,  the 
engine  automatically  restarts  when  the 
ECU  determines  that  the  vehicle  needs 
extra  power  (motive  power  and/or 
electrical  power).  When  the  engine  is 
required,  it  may  start  when  the 
transmission  and  the  transmission  shift 
lever  are  in  drive  positions. 

The  THS  functions  in  all  forward  and 
reverse  drive  gears.  The  THS  also 
provides  creep  force  in  all  forward  and 
reverse  drive  gears  regardless  of  whether 
the  engine  or  electric  motor  is  powering 
the  vehicle  at  the  time.  Normally,  when 
the  batteries  are  charged,  the  engine  is 
within  normal  temperature  range  and 
the  accelerator  is  depressed,  the  vehicle 
will  begin  to  accelerate  by  means  of 
power  from  the  electric  motor  and  will 
move  in  the  direction  both  selected  by 
the  automatic  transmission  shift  lever 
and,  as  previously  indicated,  by  creep 
force.  As  the  demand  for  acceleration 
increases  beyond  the  capability  of  the 
electric  motor  and/or  as  the  vehicle 
batteries  require  recharging,  the  same 
electric  motor  vdll  start  the  vehicle 
engine  (while  the  automatic 
transmission/transmission  shift  lever 
remain  in  drive  positions),  to  provide 
additional  motive  and/or  electrical 
power.  When  stopping,  the  electric 
motor  aids  in  recharging  the  batteries 
through  regenerative  braking. 

B.  How  Idle-Stop  Technology  Works— 
the  Honda  Insight 

Idle-stop  technology  (IST)  is  currently 
used  on  the  Insight  and  more  recently 
on  the  Civic  hybrid  electric  vehicle 
(system  is  identical  to  the  Insight),  but 
in  the  future  it  may  be  used  on  other 
Honda  and  Acura  models  that  are  not 
hybrids.  Both  hybrid  vehicles  are 
powered  by  a  low-horsepower  gasoUne 
engine  assisted  by  an  electric  motor. 
When  the  driver  manually  engages  the 
starter  to  start  the  vehicle's  engine,  the 
transmission  shift  lever  must  be  in  Park 
or  Neutral.  During  vehicle  operation,  the 
engine  is  always  nmning  except  during 
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certain  circumstances  while  the  vehicle 
is  stopped.  Under  normal  conditions 
after  the  vehicle  has  been  driven  with 
the  transmission  in  a  forward  drive 
position  at  a  speed  greater  than  or  equal 
to  15  kph  (9.32  mph),  when  the  driver 
stops  the  vehicle  by  depressing  the 
service  brake  pedal,  the  gasoline  engine 
will  stop  and  the  transmission  will 
automatically  shift  to  Neutral  even 
though  the  transmission  shift  lever 
remains  in  Drive.  When  the  driver 
.  removes  his  foot  from  the  service  brake 
pedal,  hydraulic  brake  pressure  is 
maintained,  the  starter  automatically 
engages  the  vehicle  engine  and  the 
engine  starts  up.  After  the  engine  starts, 
the  transmission  automatically  shifts 
internally  from  Neutral  back  to  Drive, 
hydraulic  brake  fluid  pressm«  is 
automatically  released,  and  the  vehicle 
may  start  to  move  slowly  forward  due 
to  creep  force  from  the  idling  engine 
and  automatic  transmission.  When  the 
accelerator  is  depressed,  the  vehicle 
moves  in  the  direction  directed  by  the 
transmission  shift  lever  position. 

Since  1ST  does  not  provide  creep 
force  when  the  service  brake  is  applied, 
there  is  no  indication  of  the  direction  of 
vehicle  movement  until  after  the 
driver's  foot  has  been  completely 
removed  from  the  service  brake  pedal. 
After  release  of  the  service  brake  pedal, 
the  service  brakes  remain  fully  engaged 
imtil  the  engine  is  restarted  and  the 
transmission  automatically  shifts  into  a 
forward  drive  position.  This  automatic 
chain  of  events  occurs  very  rapidly  after 
the  service  brake  pedal  is  released, 
however,  the  sequence  may  or  may  not 
be  completed  by  the  time  tJie  driver 
depresses  the  accelerator. 

As  1ST  is  not  in  effect  in  Reverse,  the 
engine  does  not  shut  off  when  the 
transmission  is  in  Reverse.  Therefore, 
the  propulsion  system  provides  creep 
force  as  a  result  of  the  idling  engine  and 
the  automatic  transmission.  In  forward 
gears,  when  the  accelerator  is  depressed, 
the  engine  or  the  engine  assisted  by  the 
electric  motor  accelerates  the  vehicle. 
The  electric  motor  is  used  to  assist  the 
gasoline  engine  when  extra  motive 
power  is  required,  and  to  restart  the 
engine  after  idle-stop. 

The  Honda  system  receives  input 
from  niunerous  sensors  throughout  the 
vehicle.  The  ECU  will  not  allow  the 
engine  to  stop  when  the  vehicle  comes 
to  a  stop  and  the  transmission  lever  is 
in  Reverse,  Low  or  S  mode  (another  low 
gear);  immediately  after  the  engine 
starts;  when  the  air  conditioning  is  in 
"Auto  Switch"  mode;  when  the  engine 
water  temperature,  the  transmission  oil 
temperature,  ambient  temperatiue  or 
energy  in  the  battery  are  low;  when 
electrical  load  is  high;  and  during 


sudden  (panic)  braking.  Also,  when  the 
engine  is  stopped  and  the  transmission' 
shift  lever  is  shifted  from  Drive  to 
Reverse,  Low,  or  Park,  the  engine 
restarts  immediately  while  the  service 
brake  pedal  is  depressed. 

IV.  Previous  Related  Rulemaking 
Action— ZEMCO  Petition 

In  1979,  ZEMCO  Inc.  asked  for  an 
interpretation  of  S3. 1.3  in  FMVSS  No. 
102.  ZEMCO  wanted  to  market  an  add- 
on fuel  savings  device  that  conflicted 
with  S3.1.3.  The  ZEMCO  system  could 
be  installed  on  all  vehicles  as  original  or 
after-market  equipment  and  would 
automatically  control  the  shutdown  and 
restarting  of  the  vehicle  engine  in  order 
to  conserve  fuel  at  times  when  the 
vehicle  would  be  otherwise  stopped 
with  the  engine  running  at  idle  speed. 
The  ZEMCO  system  did  not  exhibit 
creep  force  when  the  engine  was 
stopped  and  was  employed  in  both  the 
forward  and  reverse  gears. 

As  a  result  of  ZEMCO's  request  for  an 
interpretation  and  subsequent  petition 
for  rulemaking,  NHTSA  commenced 
rulemaking  to  amend  S3. 1.3.  As  part  of 
the  rulemaking  process,  NHTSA  tested 
the  operational  safety  of  the  ZEMCO 
system.  Several  safety  concerns  surfaced 
diu-ing  testing  such  as  the  delay  in 
engine  restarting,  the  lack  of  an 
automatic  shut-off  feature  for  the  system 
when  the  driver  parks  the  vehicle  and 
leaves  without  specifically  turning  off 
the  fuel  savings  system,  the  effects  on 
other  vehicle  functions,  vehicle  stalling 
on  restart  and  the  avoidance  of  engine 
shutdown  under  certain  conditions. 
These  safety  concerns  resulted  in  the 
agency  publishing  a  notice  of 
termination  of  rulemaking  in  the 
Federal  Register  of  March  27, 1984  (49 
FR  11692).  In  the  termination  notice, 
NHTSA  also  encoiu-aged  further 
research  and  development  in  the  area  of 
fuel  economy  devices. 

V.  Notice  of  Proposed  Rulemaking 

The  following  describes  NHTSA's 
rulemaking  proposal  to  amend  FMVSS 
No.  102  and  the  four  major  issues 
addressed  in  the  rulemaking:  first,  the 
significance  of  reverse  drive  and  the 
park  position;  second,  the  importance  of 
creep  force;  third,  the  level  of  creep 
force  to  be  specified;  and  fourth,  the 
safety  need  for  fail-safe  provisions  for 
automatic  engine  stopping  and 
restarting  while  the  transmission  and/or 
transmission  shift  lever  are  in  gear. 

A.  Reed  Interpretation  Letter,  the 
Significance  of  Reverse  Drive  and  the 
Park  Position 

In  1991,  Mr.  Brett  Reed  of  Morse 
Controls,  Inc.  submitted  a  request  for  an 


interpretation  of  FMVSS  No.  102  as  it 
applies  to  electronic  transmission  shift 
controls.  Mr.  Reed  specifically  asked 
about  controls  that  operate  automatic 
transmissions  used  in  heavy  trucks  and 
recreational  vehicles  (RVs)  and  on 
solenoid  operated  power  shift 
transmissions  used  in  various  on  and  off 
highway  vehicles.  In  his  letter,  Mr.  Reed 
cited  S3. 1.3,  which  requires  that  the 
engine  starter  be  inoperative  when  the 
transmission  shift  lever  is  in  a  forward 
or  reverse  dri^'e  position.  The  main 
question  posed  was  if  the  intent  of  the  . 
standard  was  to  render  the  starter 
engine  inoperative  when  the 
transmission  shift  lever  is  in  a  forward 
or  reverse  drive  position  or  when  the 
transmission  was  in  a  forward  or  reverse 
drive  gear.  Mr.  Reed  noted  that  when 
FMVSS  No.  102  was  written, 
transmission  levers  communicated  with 
transmissions  via  mechanical  linkages 
and  therefore  the  transmission  shift 
lever  always  matched  the  gear  position 
of  the  transmission. 

With  the  introduction  of  electronic 
shift  systems  and  fully  electronic 
controlled  transmissions, 
communication  between  the 
transmission  shift  lever  and  the 
transmission  is  rarely  performed  by 
direct  mechanical  means.  This  raises  the 
possibility  that  the  transmission  shift 
lever  position  may  not  match  the  gear 
ciurentiy  engaged  by  the  transmission 
in  situations  where  the  transmission 
control  circuitry  overrides  the  shift  lever 
selection  in  the  interest  of  safety, 
transmission  protection  or  other  criteria 
related  to  performance  and  specific 
applications.  The  concern  was  that 
some  systems  automatically  shift  to 
Neutral  within  the  transmission  when 
the  engine  is  started,  however,  the 
transmission  shift  lever  remains  in  some 
other  position.  In  these  cases,  the 
transmission  shift  lever  position  does 
not  coincide  with  the  status  of  the 
transmission.  Mr.  Reed  sought  an 
interpretation  stating  that  the  intention 
of  S3. 1.3  was  that  the  engine  starter 
shall  be  inoperative  when  the 
transmission  is  in  a  forward  or  reverse 
drivevposition. 

NHTSA's  response  of  September  16, 
1991  essentially  stated  that  the 
transmission  shift  lever  position  and  the 
gear  position  of  the  transmission  must 
always  agree.  Since  this  interpretation 
in  1991,  electronically  controlled 
transmissions  have  become  more 
prevalent.  Today,  electronically 
controlled  transmissions  are  not  only  on 
large  trucks  and  recreational  vehicles, 
but  are  also  appearing  in  the  passenger 
car  fleet.  In  addition,  vehicle  electronic 
control  systems  and  control  algorithms 
have  become  more  sophisticated,  which 
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allow  for  more  safeguards  and  fail-safe 
systems.  These  systems  are  capable,  on 
a  Mmited  basis,  of  overriding  the  driver's 
input  or  lack  of  input  to  achieve  optimal 
vehicle  performance  and  safety. 

The  Honda  Insight  with  the 
ccmtinuously  variable  transmission, 
which  employs  idle-stop  technology 
(1ST)  and  which  NHTSA  permitted  in 
an  interpretation  letter  of  January  17, 
2001 ,  highlights  the  decreasing 
relevance  of  the  shift  lever  position  in 
certain  situations.  1ST  allows  the  engine 
to  stop,  the  transmission  to  briefly  shift 
to  Neutral  while  the  engine  is 
automatically  restarting,  then  allows  the 
transmission  to  shift  back  to  Drive  while 
the  transmission  shift  lever  remains  in 
a  drive  position.  Diuing  this  procedure, 
however,  service  brake  pressm-e  is 
maintained  even  after  the  driver  has 
released  the  service  brake  pedal.  This 
scenario  was  not  disputed  in  the  Honda 
interpretation  even  though  it  was  in 
conflict  with  the  1991  interpretation 
letter  to  Mr.  Reed. 

NHTSA  intends  that  the  Honda 
interpretation  supersede  the  Reed 
interpretation  to  the  extent  that,  from 
now  on,  for  all  vehicles,  when  the 
transmission  shift  lever  is  in  a  forward 
drive  position,  the  transmission  gear 
may  be  in  another  forward  drive 
position  or  Neutral.  When  the 
transmission  shift  lever  is  in  Reverse, 
the  transmission  gear  must  be  in  reverse 
gear.  Additionally,  when  the  driver  has 
selected  the  transmission  shift  lever 
"Park"  position,  the  transmission  must 
always  be  in  the  Park  position.  This 
restriction  is  necessary  to  ensure  that 
the  vehicle  does  not  start  moving  when 
the  driver  does  not  expect  the  vehicle  to 
move,  and  cause  the  driver  to  panic.  We 
are  proposing  an  additional  provision 
for  vehicles  with  systems  that  allow  the 
engine  to  start  and  stop  automatically 
after  driver  activation  of  the  engine 
starter  which  states  that  when  the 
transmission  shift  lever  is  in  Park,  the 
engine  automatic  start/stop  system  shall 
not  take  the  transmission  out  of  Park. 

B.  Safety  Importance  of  Creep  Force  in 
Cueing  the  Driver — Creep  Force  in 
Reverse 

In  ICE  automatic  transmission  only 
vehicles,  creep  force  is  the  motive  force 
applied  to  the  vehicle  by  the  idling 
engine  and  automatic  transmission 
whenever  the  transmission  shift  lever  is 
in  a  drive  position.  Creep  force  occurs 
in  the  direction  indicated  by  the 
automatic  transmission  shift  lever 
position  and  provides  enough  force  to 
cause  motion  of  a  vehicle  loaded  to  its 
Gross  Vehicle  Weight  Rating  (GVWR)  on 
a  level,  paved  siuface  before  the  service 
brake  pedal  is  completely  released. 


Although  not  required  by  the  Federal 
Motor  Vehicle  Safety  Standards,  creep 
force  exists  on  virtually  aU  vehicles 
powered  by  ICEs  and  equipped  with 
automatic  transmissions. 

When  the  current  wording  of  FMVSS 
No.  102  was  adopted  in  1968,  vehicles 
were  equipped  mostly  with  ICEs  and 
mechanical/hydraulic  automatic 
transmissions,  which  have  always 
provided  creep  force.  Today,  drivers  can 
rely  on  creep  force  to  avoid  crashes  that 
would  result  from  shifting  errors.  When 
a  driver  places  the  automatic 
transmission  shift  lever  in  a  drive 
position  and  reduces  service  brake 
pressiue  slowly  by  easing  up  on  the 
service  brake  pedal,  the  vehicle  begins 
to  move  slowly  in  the  direction  that  has 
been  selected  by  the  transmission  shift 
lever.  This  creep  force  in  the  correct 
direction  cues  the  driver  that  when  the 
accelerator  is  depressed,  the  vehicle  will 
move  in  the  anticipated  direction. 

It  is  important  for  creep  force  to 
initiate  motion  of  the  vehicle  before  the 
driver's  foot  leaves  the  service  brake 
pedal  and  before  the  service  brakes  are 
completely  disengaged.  Then,  if  a 
shifting  error  has  occurred,  the  driver's 
foot  is  still  on  the  brake  pedal  and  the 
error  can  be  safely  and  quickly 
corrected.  For  example,  if  there  is  no 
creep  force  associated  with  an  automatic 
transmission  equipped  vehicle  and  the 
driver  thought  he  had  selected  Drive  but 
instead  had  selected  Reverse,  when  he 
removes  his  foot  from  the  brake  and 
depresses  the  accelerator,  the  vehicle 
would  unexpectedly  move  rearward 
instead  of  forward.  The  unexpected 
movement  of  the  vehicle  rearward  may 
cause  the  driver  to  further  depress  the 
accelerator.  By  the  time  the  driver 
realizes  his  mistake  and  appUes  the 
brake  again,  the  vehicle  may  have 
moved  rearward  a  considerable  distance 
and  possibly  struck  a  pedestrian  or  an 
object,  causing  injury  and/or  property 
damage. 

From  years  of  driving  ICE-powered 
automatic  transmission  vehicles,  drivers 
are  familiar  with  cues  in  the  direction 
of  travel  indicated  by  creep  force.  Since 
it  is  not  inherent  in  hybrid  vehicles,  it 
is  NHTSA's  view  that  there  is  a  safety 
need  to  at  least  design  creep  force  into 
the  vehicles  when  in  Reverse.  Toyota 
designed  the  Prius  in  such  a  way  that 
allows  the  electric  motor  to  provide 
creep  force  so  that  it  would  function 
like  an  ICE  automatic  transmission  only 
vehicle.  For  vehicles  like  the  Prius  that 
provide  creep  force  in  Reverse  when  the 
engine  is  stopped,  the  changes  proposed 
in  FMVSS  No.  102  would  allow  the 
engine  to  stop  and  restart  automatically 
'  when  the  transmission  shift  lever  is  in 
Reverse  as  well  as  in  forward  gears.  The 


opportimity  for  shifting  errors  is  always 
present.  Drivers  experience  creep  force 
constanUy  as  a  cue,  which  assures  them 
of  what  gear  they  are  in.  An  engine  that 
is  stopping  and  restarting  automatically 
may  add  to  driver  confusion,  especially 
when  there  is  an  absence  of  creep  force. 
This  proposed  amendment  has  the  effect 
of  assuring  rearward  creep  force  in  all 
automatic  transmission  vehicles  with 
engine  stop/start  systems,  either  by 
requiring  that  the  engine  remain 
numing  in  Reverse  for  vehicles  like  the 
hybrid  electric  Insight/Civic  or  by  virtue 
of  the  design  of  the  electric  propulsion 
system  for  vehicles  like  the  Prius.  When 
there  is  no  creep  force  or  when  there  is 
creep  force  in  the  forward  direction,  the 
driver  will  know  the  vehicle  is  in  a 
forward  drive  gear,  in  Neutral,  or  Park. 
In  examining  the  propulsion  systems 
of  the  Honda  Insight  and  Civic  hybrid 
electric  vehicle  with  1ST  and  the  Toyota 
Prius  with  the  THS,  it  was  noted  that 
the  Honda  Insight/Civic  hybrid  electric 
vehicle  did  not  provide  creep  force  in 
the  forward  direction,  as  there  was  no 
possibility  of  vehicle  motion  until  the 
service  brake  pedal  was  fully  released. 
The  Honda  system  provides  creep  force 
in  Reverse  because  1ST  does  not 
function  in  Reverse  and  the  engine 
remains  running,  alloudng  the  engine/ 
automatic  transmission  to  provide  creep 
force  by  means  of  the  ICE  and  automatic 
transmission.  For  the  Toyota  Prius,  the 
engine  stops  in  either  the  forward  or 
reverse  gears,  however,  when  the 
gasoline  engine  is  off,  creep  force  is 
provided  by  the  electric  motor. 

C.  The  Level  of  Creep  Force  Specified 

In  order  to  investigate  the  level  of 
creep  force  that  drivers  are  used  to,  and 
the  level  of  creep  force  to  require  of  any 
vehicle  that  allows  the  engine  to 
automatically  start  and  stop  in  Reverse, 
NHTSA  measured  the  creep  force 
produced  by  thirteen  vehicles, 
including  passenger  cars,  multipurpose 
passenger  vehicles,  and  light  trucks,  that 
were  selected  on  the  basis  of  their 
availability.  Measurements  were  made 
with  the  vehicle  engines  running  at  idle 
and  the  vehicle  automatic  transmissions 
in  Drive,  the  lowest  ratio  forward  gear 
(Low)  and  Reverse. 

A  record  of  the  vehicles  tested  and 
creep  forces  measiued  are  in  Table  1 . 
The  creep  force  must  be  high  enough  to 
be  noticeable  to  the  driver.  A  heavier 
vehicle  requires  greater  creep  force  to 
produce  an  obvious  cue  to  the  driver. 
The  force  data  in  Table  1  represents  the 
amount  of  creep  force  that  each 
vehicle's  propulsion  system  produced. 
The  creep  force  of  some  of  these 
vehicles  may  be  in  excess  of  what  is 
necessary  to  be  minimally  noticeable  to 
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the  driver.  Since  the  motion  cue  to  the 
driver  depends  mainly  on  creep  force 
and  vehicle  weight,  NHTSA  believes  it 
is  appropriate  to  examine  the  ratio  of 
creep  force  (forward  and  reverse)  to 
vehicle  weight  (in  Table  1 .  curb  weight 
was  used)  of  the  vehicles  tested.  The 
results  ranged  from  a  minimiun  value  of 
0.02  for  test  number  one  (rearward  creep 
force)  to  a  maximum  value  of  0.17  for 
test  number  eleven  (forward  creep 
force).  Since  the  creep  force  was 
obvious  to  the  driver  for  all  of  these 


vehicles,  NHTSA  selected  the  lowest 
creep  force  to  vehicle  ciu-b  weight  ratio, 
which  was  .02.  Later,  for  the  piupose  of 
consistency,  we  decided  to  convert  the 
lowest  creep  force/curb  weight  ratio  to 
its  corresponding  creep  force/GVWR 
ratio,  which  is  .015.  For  vehicles  that 
allow  the  engine  to  stop  and  start 
automatically  while  the  transmission 
shift  lever  is  in  Reverse,  the  reverse 
creep  force  designed  into  a  vehicle's 
propulsion  system  must  be,  at 
minimum,  1.5  percent  of  the  vehicle's 


Gross  Vehicle  Weight  Rating  (GVWR) 
when  the  vehicle's  engine  is  stopped, 
the  propulsion  system  is  on,  the 
accelerator  is  released,  the  vehicle  is 
loaded  to  its  GVWR  and  the  vehicle  is 
on  a  level,  paved  siu^face. 

The  agency  invites  input  from 
industry  and  the  pubUc  relative  to  what 
this  minimum  ratio  of  creep  force  to 
vehicle  GVWR  should  be.  The  agency 
also  requests  conmients  on  the  test  for 
creep  force  in  S5  of  the  proposed 
regulatory  text. 


t 

Table  1 

Date 

Vehicle 

Creep  force  (lbs.) 

Test 
No. 

Vehicle  type 

Year 

Make 

Model 

VIN 

Engine 
size  (L) 

Curb 

weight 

(lbs) 

Drive 

Low 

Rev. 

1  

10/19/01 

Truck  

2000 

Chevrolet 

1500  Pickup, 
Full  size, 
4X4.  V2 
ton. 

1GCEK19T0YE' 

5.3 

'4374 

150 

155 

95 

2  

10/24/01 

Passenger 
Car. 

1992 

Chevrolet 

Camaro 
Sport 
Coupe, 
2DR, 

Hatchback/ 
liftback. 

1G1FP2385NL*"*" 

5.7 

3103 

400 

400 

270 

3  

10/31/01 

MPV  (Van- 
Wagon). 

1998 

Mazda  

MPV. 
Wagon. 
(4X4). 
JEE.  HYD/ 
Class  D. 

JM3LV5239W0**"" 

3 

4120 

265 

260 

255 

4  

11/2/01 

Passenger 
Car. 

1997 

Honda  

CivrcEX 
2DR. 
Coupe/4A. 

1HGEJ824XVL*"*" 

1.6 

2518 

265 

255 

200 

5  

11/3/01 

Passenger 
Car. 

1990 

Toyota  

Corolla.  De- 
luxe, 4DR. 

2T1AE94AXLC""" 

1.6 

2394 

270 

270 

225 

6  

11/4/01 

Passenger 
Car. 

1993 

Saturn  

SW2.  4DR, 
Wagon. 

1G8ZK8579PZ"*"* 

1.9 

2506 

265 

265 

265 

7  

11/4/01 

Passenger 
Car. 

1998 

Subam  

Forester. 
Wagon,  L. 

JF1SF6351WH 

2.5 

2795 

295 

295 

295 

8  

11/4/01 

MPV  

1999 

wGQp    

Grand  Cher- 
okee. 4X4. 
Laredo, 
4DR. 

1J4GW58S6XC****** 

4 

3932 

350 

350 

240 

9  

11/4/01 

MPV  

1999 

Jeep  

Grand  Cher- 
okee, 4X4, 
Laredo, 
4DR. 

1J4GW58S7XC** — 

4 

3932 

490 

490 

290 

10  .... 

11/4/01 

MPV  

2000 

Chevrolet 

SIO/Blazer. 
4X4.  ^/2 
ton. 

1GNDT13W7Y2*"*" 

4.3 

5350 

175 

175 

125 

11    .... 

11/4/01 

Tnick 

1996 

Dodge  

Dakota,  Pick- 
up, Sport. 

1B7GL26X5TS"'*" 

3.9 

3124 

520 

520 

285 

12  .... 

1 1/4/01 

Passenger 
Car. 

1988 

Ford 

Mustang. 
GT,  2DR. 
Sedan. 
Hatchback. 

1FABP42E5JF**"" 

5 

3173 

200 

200 

155 

13  .... 

11/6/01 

Passenger 
Car. 

2002 

Toyota  

Prius 

JT2BK18U820"**** 

1.5 

2765 

165 

167 

165 

MGV 

WR  =  6400 

bs.). 
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D.  The  Safety  Need  for  Fail-Safe 
Provisions  for  Automatic  Engine 
Stopping  and  Restarting  While  the 
Transmission  and/or  Transmission  Shift 
Lever  Are  in  Gear 

With  any  automatic  system  that  is 
critical  to  the  safe  operation  of  a  motor 
vehicle,  there  is  concern  about  what 
happens  during  a  failure  mode.  For 
systems  that  allow  the  engine  to  stop 
and  restart  while  the  transmission  and/ 
or  transmission  shift  lever  remain  in  a 
drive  position,  it  is  important  that  the 
automatic  starting  of  the  engine  does  not 
cause  the  vehicle  to  unexpectedly  siuge 
forward  or  rearward  both  during  normal 
operation  and  during  failure  modes.  It  is 
also  important  that  when  the  vehicle  is 
stopped,  the  engine  stops  automatically, 
the  driver  releases  the  brake  pedal  and 
depresses  the  accelerator  to  move  the 
vehicle,  that  the  engine  restarts  and  is 
prepared  to  move  the  vehicle  in  a 
reasonable  amount  of  time. 

From  the  driver's  perspective,  the 
Prius  behaves  like  an  ICE  automatic 
transmission  only  vehicle.  The  potential 
for  the  automatic  restarting  of  the  engine 
to  confuse  the  driver  and  cause 
imexpected  siu^ing  of  the  vehicle  due  to 
driver  shifting  errors  is  not  an  issue 
with  the  THS  on  the  Prius.  The  Prius  is 
an  electric  vehicle  with  a  gasoline 
engine  that  assists  when  the  batteries 
need  charging  or  when  additional 
motive  power  is  required  dvuing 
acceleration  and  the  electric  motor 
provides  creep  force  in  both  the  forward 
and  rearward  directions  regardless  of 
whether  the  gasoline  engine  is  running. 

The  Honda  Insight  does  not  have 
creep  force  in  Drive  when  the  idle-stop 
system  operates.  Any  slow,  forward 
motion  of  the  vehicle  that  occurs  is 
developed  by  the  idling  engine  and 
automatic  transmission  after  it  starts. 
This  takes  place  after  the  driver  hjss 
released  the  brake  pedal.  One  of  the 
sensors  that  the  Honda  system  receives 
input  from  is  the  brake  switch,  which 
indicates  whether  the  brake  is  depressed 
or  released.  If  the  brake  switch  should 
fail  open  and  the  brake  is  depressed 
without  the  idle-stop  sensing  it,  the 
idle-stop  would  cease  to  function.  If  the 
failure  took  place  while  the  idle-stop 
function  was  operating,  the  engine 
would  start  and  run  at  idle  speed.  This 
would  not  be  an  unsafe  condition 
because  the  driver's  foot  is  on  the  brake. 
iTie  rxmning  engine  would  initiate  slow, 
forward  motion  of  the  vehicle  but  a 
small  amount  of  additional  force  on  the 
already  depressed  brake  pedal  would 
hold  the  vehicle  stationary.  If  the  brake 
switch  failed  closed  while  the  idle-stop 
system  was  operating  and  then  the  brake 
was  released,  the  system  would  not 


sense  the  brake  release  and  the  engine 
would  not  restart.  If  the  failiue  occiured 
while  the  vehicle  was  being  driven,  it 
would  fail  to  restart  diuing  the  next 
cycle.  This  failure  mode  would  be  no 
different  than  any  of  the  many  other 
failures  that  could  cause  an  ICE  only 
motor  vehicle  to  stall  in  traffic.  Thus, 
the  ciurent  designs  of  the  Prius  and 
Insight  do  not  introduce  any  failure 
mode  safety  issues  over  those  that 
presently  exist  in  ICE  automatic 
transmission  only  vehicles. 

It  is  anticipated  that  idle-stop 
technology  will  eventually  be  applied  to 
ICE  only  vehicles  (non-hybrid  electric). 
We  expect  that  these  new  designs  will 
be  very  similar  to  the  system  used  on 
the  Insight/Civic  hybrid  electric  vehicle. 
Systems  that  may  permit  imexpected, 
sudden  surging  of  the  vehicle  when  the 
ICE  automatically  restarts  would  not 
meet  the  need  for  safety.  Even  when  the 
vehicle  is  stopped  and  the  accelerator  is 
fully  depressed  during  automatic  engine 
starting,  such  systems  should  contain 
safeguards  that  prevent  sudden, 
imexpected  surging  of  the  vehicle. 
NHTSA  requests  comments  on 
specifying  a  maximum  throttle  position 
regardless  of  the  driver's  input,  for 
example,  when  the  vehicle  is  stopped 
and  the  engine  is  about  to  automatically 
restart,  if  the  driver's  throttle  input  is 
greater  than  one-fourth  of  the  maximum 
throttle,  the  throttle  would 
automatically  be  limited  to  one-fourth  of 
the  maximum  throttle  during  automatic 
engine  restart. 

"The  issue  of  timely  restarting  during 
normal  operation  is  again  of  no  concern 
to  vehicles  like  the  Prius.  The  electric 
motor  of  the  Prius  produces  creep  force 
and  is  also  available  to  drive  the  vehicle 
when  the  engine  is  not  running  or  if  it 
would  be  slow  to  start.  On  the  Insight/ 
Civic  hybrid  electric  vehicle,  when  the 
brake  is  depressed,  the  gasoline  engine 
will  stop  when  the  vehicle  speed  is 
below  5  miles  per  hour.  While  the 
vehicle  is  stopped  and  the  brake  is 
depressed,  the  transmission 
automatically  shifts  into  Neutral.  When 
the  brake  is  released,  brake  fluid 
pressure  is  maintained,  the  engine  starts 
in  Neutral  then  automatically  shifts  to 
Drive,  and  the  vehicle  moves  slowly 
forward.  This  sequence  occurs  very 
rapidly. 

In  normal  situations,  the  propulsion 
system  is  available  to  move  the  vehicle 
by  the  time  the  driver's  foot  moves  from 
the  brake  to  the  accelerator.  As  earlier 
discussed,  in  March  of  1984,  NHTSA 
terminated  rulemaking  on  ZEMCO's 
crude  but  similar  system.  Among  the 
numerous  safety  concerns  which  led  the 
agency  to  terminate  rulemaking  was  the 
ZEMCO  system's  excessive  delay  in 


engine  restarting.  It  is  important  that  the 
time  required  for  the  engine  to  restart 
not  become  excessive  as  the  vehicle  ages 
and  the  system  wears  for  designs  where 
the  propulsion  system  is  disabled  while 
the  vehicle  is  stopped  and  the 
propulsion  system  must  be  re-enabled 
before  the  vehicle  can  move. 

NHTSA  requests  comments  on 
requiring  a  control  that  would  allow  the 
operator  to  lock  out  or  turn  off  the  idle- 
stop  system  in  the  event  that  restarting 
time  becomes  excessive  or  a 
malfunction  occurs.  NHTSA  seeks  input 
on  what  would  be  a  reasonable 
maximum  allowable  time  for  the 
propulsion  system  to  be  available  to 
move  the  vehicle  after  the  brake  pedal 
is  released. 

VI.  Leadtime 

We  propose  that  if  made  final,  the 
changes  apply  to  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses  manufactured  on  or  after  the 
first  September  1st  that  occurs  two  or 
more  years  after  the  publication  of  the 
final  rule.  Public  comment  is  sought  on 
this  proposed  lead  time.  We  believe  that 
two  years  is  sufficient  lead  time  for 
industry  since  we  do  not  believe  that 
compliance  with  this  proposed  rule 
would  involve  any  new  technology,  or 
performance  specifications  that 
manufacturers  cannot  meet  with 
existing  design,  tooling,  or 
manufacturing  capabilities.  We  further 
believe  that  conducting  the  proposed 
test  procedures  would  not  involve  any 
new  technologies  or  procedures  that 
manufacturers  would  find  difficult  to 
conduct.  Since  this  rulemaking  would 
not  make  any  substantive  changes  in  the 
scope  of  FMVSS  No.  102.  manufacturers 
of  passenger  cars,  multipurpose 
passenger  vehicles,  trucks  or  buses  that 
are  available  for  sale  at  the  time  this 
notice  of  proposed  rulemaking  is  issued 
would  not  need  to  make  any  changes  in 
vehicle  manufacturing  processes  or 
procedures  to  ensure  that  their  vehicles 
meet  the  amended  FMVSS  No.  102. 

Vn.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirepients  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  dociunent 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedvues  (44  FR  11034;  February 
26, 1979). 

The  purpose  of  the  proposed  revision 
of  FMVSS  No.  102,  Transmission  shift 
lever  sequence,  starter  interlock,  and 
transmission  braking  effect,  is  to  keep 
pace  with  existing  technology,  by 
permitting  the  propidsion  system  of  a 
vehicle  to  stop  and  restart  automatically 
while  the  automatic  transmission  shift 
lever  is  in  any  forward  drive  gear.  We 
also  propose  to  allow  the  propulsion 
system  to  stop  and  restart  automatically 
when  the  automatic  transmission  shift 
lever  is  in  Reverse,  provided  that  the 
propulsion  system  exhibits,  at  least,  a 
minimum  creep  force  in  Reverse  when 
the  vehicle  is  stopped,  the  accelerator 
released  and  the  propulsion  system  is 
activated.  These  proposed  requirements 
were  developed  with  the  agency 
working  in  concert  with  the  motor 
vehicle  industry  while  resolving 
interpretation  issues  associated  with  the 
present  standard.  Therefore,  there  are  no 
new  costs  involved  with  the  proposed 
revisions,  and  a  regulatory  evaluation 
has  not  been  prepared. 

B.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensvue  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  with  Federalism 
implications  and  that  preempts  State 
law  imless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  reason  is 
that  this  proposed  rule,  if  made  final, 
would  apply  to  motor  vehicle 
manufacturers,  and  not  to  the  States  or 
local  governments.  Thus,  the 
requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Disproportionately 
Affecting  Children) 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
plaimed  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  proposed  rule  js  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  enviromnentid, 
health  or  safety  risks  that 
disproportionately  affect  children. 


D.  Executive  Order  12778  (Civil  Justice 
Reform) 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  proposed  nde 
would  have  any  retroactive  effect.  We . 
conclude  that  it  would  not  have  such  an 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement^imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procediue  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  coiurt. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Head  of  the  Agency  has 
considered  the  effects  of  this  rulemaking 
action  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  statement  of  the  factual  basis  for  the 
certification  is  that  since  this 
rulemaking  would  not  make  any 
substantive  changes  in  the  scope  of 
FMVSS  No.  102,  small  manufacturers  of 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks  or  buses  would  not 
need  to  make  any  changes  in  vehicle 
manufacturing  processes  or  procedures 
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to  ensure  that  their  vehicles  meet  an 
amended  FMVSS  No.  102.  Accordingly, 
the  agency  believes  that  this  proposal 
woidd  not  affect  the  costs  of  motor 
vehicle  manufactvuers  considered  to  be 
small  business  entities. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quaUty  of  the 
human  environment. 

G.  Paperwork  Reduction  Act 

NHTSA  has  determined  that,  if  made 
final,  this  proposed  rule  would  not 
impose  any  "collection  of  information" 
bilrdens  on  the  public,  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (PRA).  This  rulemaking 
action  would  not  impose  any  fiUng  or 
recordkeeping  requirements  on  any 
manufacturer  or  any  other  party.  For 
this  reason,  we  discuss  neither 
electronic  filing  and  recordkeeping  nor 
do  we  discuss  a  fully  electronic 
reporting  option  by  October  2003. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

After  conducting  a  search  of  available 
sources  (including  data  from 
International  Organization  of  Standards 
or  other  standards  bodies),  we  have 
determined  that  there  are  not  any 
available  and  applicable  voluntary 
consensus  standards  that  we  can  use  in 
this  notice  of  proposed  rulemaking.  We 
have  searched  the  SAE's  Recommended 
Practices  for  standards  applicable  to 
creep  force.  We  have  found  no  SAE 
Standard  that  provides  guidance  on 
cr6ep  force.  We  have  therefore 
developed  our  own  proposal. 


/.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  proposal  would  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  govenunents,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
die  UMRA. 

/.  Data  Quality  Guidelines 

After  reviewing  the  provisions  of  this 
NPRM  pursuant  to  OMB's  Guidelines 
for  Ensuring  and  Maximizing  the 
Quality,  Objectivity,  Utility,  and 
Integrity  of  Information  Disseminated  by 
Federal  Agencies  ("Guidelines")  issued 
by  the  Office  of  Management  and 
Budget  (OMB)  (67  FR  8452.  Feb.  22, 
2002)  and  issued  by  the  Department  of 
Transportation  (DOT)  in  final  form  on 
October  1,  2002  (67  FR  61719),  NHTSA 
has  determined  that  if  made  final, 
nothing  in  this  rule  would  result  in 
"information  dissemination"  to  the 
public,  as  that  term  is  defined  in  the 
Guidelines. 

If  a  determination  were  made  that 
public  distribution  of  data  resulting 
from  this  rule  constituted  information 
dissemination  and  was,  therefore, 
subject  to  the  OMB/DOT  Guidelines, 
then  the  agency  would  review  the 
information  prior  to  dissemination  to 
ascertain  its  utility,  objectivity,  and 
integrity  (collectively,  "quality").  Under 
the  Guidelines,  any  "affected  person" 
who  believed  that  the  information 
ultimately  disseminated  by  NHTSA  was 


of  insufficient  quality  could  file  a 
complaint  with  the  agency.  The  agency 
would  review  the  disputed  information, 
make  an  initial  determination  of 
whether  it  agreed  with  the  complainant, 
and  notify  the  complainant  of  its  initial 
determination.  Once  notified  of  the 
initial  determination,  the  affected 
person  could  file  an  appeal  with  the 
agency. 

K.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
-^What  else  could  we  do  to  make  this 

rulemaking  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  NPRM. 

L.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this  , 
document  to  find  this  action  in  the 
Unified  Agenda. 

Comments 

How  Do  I  Prepare  and  Submit  ' 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correcdy  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments. 
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to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

You  may  also  submit  your  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
Web  site  at  http://dmsAot.gov.  Click  on 
"Help  &  Information"  or  "Help/info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
conunents,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  yovu'  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  vour 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 


You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov/).- 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

How  Does  the  Federal  Privacy  Act 
Apply  to  My  Public  Comments? 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Voliune 
65,  Number  70;  pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  Part  571),  be 
amended  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  .30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.102  would  be  revised 
to  read  as  follows: 


§571.102    Standard  No.  102:  Transmission 
shift  lever  sequence,  starter  interlock,  and 
transmission  braking  effect. 

Si.  Purpose  and  scope.  This  standard 
specifies  the  requirements  for  the 
transmission  shift  lever  sequence,  a 
starter  interlock,  and  for  a  braking  effect 
of  automatic  transmissions,  to  reduce 
the  likelihood  of  shifting  errors,  starter 
engagement  by  the  driver  when  the 
transmission  is  in  any  drive  position, 
and  to  provide  supplemental  braking  at 
speeds  below  40  kilometers  per  hour  (25 
miles  per  hour). 

52.  Application.  This  standard 
applies  to  passenger  cars,  multi-purpose 
passenger  vehicles,  trucks,  and  buses. 

53.  Definitions. 

Creep  force  means  a  motive  force 
applied  exclusively  by  the  electric 
motor  of  a  vehicle  that  is  propelled  by 
both  an  electrical  motor  and  a 
combustion  engine  while  the 
combustion  engine  is  stopped,  the 
accelerator  is  released,  the  transmission 
shift  lever  is  in  a  drive  gear,  and  the 
vehicle  is  turned  on. 

54.  Requirements. 

S4.1     Automatic  transmissions. 

54.1.1  Location  of  transmission  shift 
lever  positions  on  passenger  cars.  A 
neutral  position  shall  be  located 
between  forward  drive  and  reverse  drive 
positions.  If  a  steering-column-mounted 
transmission  shift  lever  is  used, 
movement  from  neutral  position  to 
forward  drive  position  shall  be 
clockwise.  If  the  transmission  shift  lever 
sequence  includes  a  park  position,  it 
shall  be  located  at  the  end,  adjacent  to 
the  reverse  drive  position. 

54 . 1 . 2  Transmission  braking  effect. 
In  vehicles  having  more  than  one 
forward  transmission  gear  ratio,  one 
forward  drive  position  shall  provide  a 
greater  degree  of  engine  braking  than  the 
highest  speed  transmission  ratio  af 
vehicle  speeds  below  40  kilometers  per 
hour  (25  miles  per  hour). 

54 . 1 . 3  Starter  in  terlock.  The  engine 
starter  shall  be  inoperative  when  the 
transmission  shift  lever  is  in  a  forward 
or  reverse  drive  position,  except  that 
after  the  driver  has  activated  the 
vehicle's  propulsion  system: 

54. 1.3.1  The  engine  may  stop  and 
restart  automatically  when  the 
transmission  shift  lever  is  in  any 
forward  drive  gear;  and 

54 . 1 . 3 . 2  The  engine  may  stop  and 
restart  automatically  when  the 
transmission  shift  lever  is  in  reverse 
gear  if  the  vehicle's  propulsion  system, 
when  tested  under  S5,  provides  a  creep 
force  that  is  measurable  before  the  brake 
pedal  is  fully  released  and,  when 
measured  with  the  brake  pedal  fully 
released,  has  a  ratio  to  the  vehicle  gross 
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vehicle  weight  rating  of  at  least  .015, 
with  the  engine  stopped. 

84 . 1 . 3 . 3    If  the  transmission  shift 
lever  is  in  Park,  automatically  stopping 
or  restarting  the  engine  shall  not  take 
the  transmission  out  of  Park. 

S4.1.4    Identification  of  shift  lever 
positions. 

84 . 1 .4. 1  Except  as  specified  in 
S4.1.4.3,  if  the  transmission  shift  lever 
sequence  includes  a  park  position, 
identification  of  shift  lever  positions, 
including  the  positions  in  relation  to 
each  other  and  the  position  selected, 
shall  be  displayed  in  view  of  the  driver 
whenever  any  of  the  following 
conditions  exist: 

(a)  the  ignition  is  in  a  position  where 
the  transmission  can  be  shifted;  or 

(b)  the  transmission  is  not  in  park. 

54 . 1 .4 . 2  Except  as  specified  in 
84.1.4.3,  if  the  transmission  shift  lever 
sequence  does  not  include  a  park 
position,  identification  of  shift  lever 
positions,  including  the  positions  in 
relation  to  each  other  and  the  position 
selected,  shall  be  displayed  in  view  of 
the  driver  whenever  the  ignition  is  in  a 
position  in  which  the  engine  is  capable 
of  operation. 

54 . 1 .4. 3  Such  information  need  not 
be  displayed  when  the  ignition  is  in  a 
position  that  is  used  only  to  start  the 
vrfucle. 

54. 1.4.4  All  of  the  information 
required  to  be  displayed  by  S4. 1.4.1  or 
S4.1.4.2  shall  be  displayed  in  view  of 
the  driver  in  a  single  location.  At  the 
option  of  the  manufacturer,  redundant 
displays  providing  some  or  all  of  the 
information  may  be  provided. 

84. 2    Manual  transniissions. 
Identification  of  the  shift  lever  pattern 
of  manual  transmissions,  except  three 


forward  speed  manual  transmissions 
having  the  standard  "H"  pattern,  shall 
be  displayed  in  view  of  the  driver  at  all 
times  when  a  driver  is  present  in  the 
driver's  seating  position. 

85.     Test  Conditions  and  Procedures. 
A  vehicle  with  an  automatic 
transmission  that  operates  according  to 
84.1.3.2  shall  be  tested  imder  the 
following  conditions  and  procedures. 

85.1     Test  for  Creep  Force. 

55 . 1 . 1  The  ambient  temperatiu«  of 
the  test  enviroiunent  must  be  between  0 
and  40  degrees  Celsius  (32  to  104 
degrees  Fahrenheit). 

85.1.2  All  parameters  and 
adjustments  of  the  vehicle  are  set  to 
factory  specifications  as  delivered  to  the 
customer.  This  includes  such 
parameters  as  brake  adjustments,  engine 
adjustments,  and  wheel  bearing 
lubrication.  Initial  tire  inflation 
pressures  shall  be  in  accordance  with  49 
CFR  section  571.110,  S4.3(c)  for 
maximimi  loaded  vehicle  weight.  The 
initial  battery  charge  shall  be  in 
accordance  with  manufacturer's 
specifications,  or  if  the  manufactiu^r 
has  no  specifications,  at  a  state  of  charge 
of  not  less  than  95  percent. 

85.1.3  All  accessory  systems,  except 
those  that  prevent  creep  force  from 
being  measured  with  the  engine 
stopped,  shall  be  turned  on  to  their 
maximum  setting. 

85.1.4  Load  the  vehicle  uiuier  test  to 
its  gross  vehicle  weight  rating  in  such  a 
way  as  not  to  exceed  any  axle's  gross 
axle  weight  rating  when  measured  at  the 
tire-groimd  interface  and  place  it  on  a 
level  paved  surface. 

85.1.5  Attach  one  end  of  a  tether 
such  as  a  chain  or  cable  to  the  fi-ont  of 
the  vehicle  chassis  at  a  point  on  the 


vehicle's  longitudinal  centerline  and 
attach  the  other  end  to  a  structure  that 
will  remain  stationary  during  the  test.  In 
series  with  the  tether  and  between  the 
vehicle  and  the  stationary  structure, 
place  a  force  measiu^ment  device  such 
as  a  load  cell  that  will  measure  tension 
force  at  a  minimum  frequency  of  10  HZ 
and  to  an  accuracy  within  ±  2  percent 
of  the  actual  reading  in  the  range  of  0 
to  4450  N  (0  to  1000  lb). 

85.1.5.1    The  tether  and  the  force 
measurement  device  must  be  in  a 
horizontal  orientation,  parallel  to  the 
longitudinal  axis  of  the  vehicle  during 
measurements. 

85.1.6  With  the  transmission  shift 
lever  in  the  Neutral  or  Park  position  and 
the  parking  brake  applied,  place  the 
ignition  switch  to  the  Start  position  then 
release  it  to  the  Rim  position.  Allow  the 
vehicle  to  remain  in  this  state  for  15 
minutes  (whether  the  engine  is  running 
or  not)  before  the  measurements  are 
recorded.  Depress  and  hold  the  vehicle's 
service  brake  pedal  to  prevent  vehicle 
motion,  release  the  parking  brake  and 
place  the  transmission  shift  lever  in  the 
Reverse  position. 

85.1.7  With  the  internal  combustion 
engine  stopped,  slowly  release  the 
vehicle  service  brake  pedal  until  the 
measurement  device  begins  to  register  a 
force. 

85.1.8  Fully  release  the  vehicle 
service  brake  pedal.  Record  the  force 
indicated  by  the  force  measurement 
device. 

Issued  on:  May  9,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-12051  Filed  5-14-03;  8:45  ami 

BILUNG  CODE  4910-59-P 


26280 


Notices 


Federal  Register 

Vol.  68.  No.  94 

Thursday,  May  15,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

DEPARTMENT  OF  AGRICULTURE 

Announcement  of  Establishment  of  the 
2005  Dietary  Guidelines  Advisory 
Committee  and  Solicitation  of 
Nominations  for  Membership 

agencies:  U.S.  Department  of  Health 
and  Human  Services,  Office  of  Public 
Health  and  Science;  and  U.S. 
Department  of  Agriculture,  Food, 
Nutrition  and  Consumer  Services 
(FNCS)  and  Research,  Education  and 
Economics  (REE). 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  and  the 
Department  of  Agriculture  (USDA) 
annoimce  the  establishment  of  a  Dietary' 
Guidelines  Advisory  Committee  and 
invite  nominations  for  the  Committee. 
DATES:  Nominations  must  be  submitted 
by  close  of  business  on  Jime  16,  2003. 
ADDRESSES:  Nominations  may  be 
submitted  by  electronic  mail  to 
dietaryguideUnes@osophs.dhhs.gov. 
Alternatively,  nominations  may  be  sent 
to  the  following  address:  Kathryn 
McMurry,  M.S..  HHS  Office  of  Disease 
Prevention  and  Health  Promotion, 
Office  of  Public  Health  and  Science, 
Room  738-G,  200  Independence  Ave., 
SW.,  Washington,  DC  20201,  (202)  690- 
7102  (telephone),  202-205-0463  (fax). 
FOR  FURTHER  INFORMATION  CONTACT:  HHS 
Co-Executive  Secretaries:  Kathryn 
McMurry  or  Karyl  Thomas  (phone  202- 
690-7102).  HHS  Office  of  Disease 
Prevention  and  Health  Promotion, 
Office  of  Public  Health  and  Science, 
Room  738-G,  200  Independence  Ave., 
SW.,  Washington.  DC  20201.  USDA  Co- 
Executive  Secretaries:  Carole  Davis 
(phone  703-305-7600).  USDA  Center 
for  Nutrition  Policy  and  Promotion, 
3101  Park  Center  Drive.  Room  1034. 
Alexandria,  Virginia  22302,  or  Pamela 
Pehrsson  (phone  301-504-0716).  USDA 


Agricultural  Research  Service.  Beltsville 
Agricultural  Research  Center-West, 
Building  005,  Room  309A,  Beltsville, 
Maryland  20705.  Additional 
information  is  available  on  the  Internet 
at  http://www.health.gov/ 
dietaryguidelines/. 
SUPPLEMENTARY  INFORMATION: 

Authority  and  Purpose:  The  Dietary 
Guidelines  for  Americans  forms  the 
basis  of  Federal  food  and  nutrition 
education  activities.  Section  301  of  the 
National  Nutrition  Monitoring  and 
Related  Research  Act  of  1990  (Pub.  L. 
101-445)  requires  the  Secretaries  of 
USDA  and  HHS  to  publish  the  Dietary 
Guidelines  for  Americans  at  least  every 
five  years.  The  Dietary  Guidelines  were 
first  pubhshed  by  USDA  and  HHS  in 
1980,  with  revisions  in  1985,  1990, 
1995,  and  2000.  Beginning  with  the 
1985  edition,  HHS  and  USDA  have 
appointed  a  Dietary  Guidelines 
Advisory  Committee  of  prominent 
experts  in  nutrition  and  health  to  assist 
in  the  preparation  of  the  Dietary 
Guidelines. 

Structure:  The  Committee  will 
determine  if  revision  of  the  2000  edition 
of  Nutrition  and  Yoiu-  Health:  Dietary 
Guidelines  for  Americans  is  warranted, 
based  on  thorough  evaluation  of  recent 
scientific  and  applied  literature  and.  if 
so,  will  proceed  to  develop 
recommendations  for  these  revisions  in 
a  report  to  the  Secretaries  of  Agriculture 
and  Health  and  Human  Services.  The 
Committee  will  hold  two-to  three-day 
meetings,  three  to  four  times  over  the 
course  of  about  a  year.  It  is  expected  to 
begin  meeting  by  Fall  2003  and  prepare 
a  report  of  its  recommendations. 
Pursuant  to  the  requirements  of  the 
Federal  Advisory  Committee  Act.  the 
meetings  will  be  open  to  the  public. 
Copies  of  the  Report  of  the  Dietary 
Guidelines  Advisory  Committee  on  the 
Dietary  Guidelines  for  Americans.  2000 
are  available  upon  request  from  the  HHS 
or  USDA  Co-Executive  Secretaries  listed 
above. 

Prospective  members  of  the  Dietary 
Guidelines  Advisory  Committee  should 
be  knowledgeable  of  current  scientific 
research  in  human  nutrition  and  be 
respected  and  published  experts  in  their 
fields.  They  should  be  familiar  with  the 
purpose,  communication,  and 
application  of  the  Dietary  Guidelines 
and  have  demonstrated  interest  in  the 
public's  health  and  well-being  through 
their  research  and/ or  educational 


endeavors.  Expertise  is  sought  in 
specific  specialty  areas,  including  but 
not  limited  to.  cardiovascular  disease, 
cancer,  pediatrics,  gerontology, 
epidemiology,  general  medicine, 
overweight  and  obesity,  physical 
activity,  public  health,  nutrition 
biochemistry  and  physiology,  nutrient 
bioavailability,  nutrition  education,  and 
food  safety  and  technology. 

Nominations:  The  Departments  will 
consider  nominations  for  Committee 
membership  of  individuals  qualified  to 
carry  out  the  above-mentioned  tasks.  A 
nomination  should  include,  at  a 
minimum,  the  following  for  each 
nominee:  (1)  A  letter  of  nomination  that 
clearly  states  the  name  and  affiliation  of 
the  nominee,  the  basis  for  the 
nomination  (i.e.,  specific  attributes 
which  qualify  the  nominee  for  service  in 
this  capacity),  and  a  statement  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Committee;  (2)  the  nominator's 
name,  address  and  daytime  telephone 
number,  and  the  address  telephone 
number,  and  electronic  mail  address  of 
the  individual  being  nominated;  and  (3) 
a  copy  of  the  nominee's  curriculum 
vitae. 

Equal  opportunity  practices,  in  line 
with  HHS  and  USDA  policies,  will  be 
followed  in  all  membership 
appointments  to  the  Committee.  To 
ensure  that  recommendations  of  the 
Committee  take  into  accoimt  the  needs 
of  the  diverse  groups  served  by  HHS 
and  USDA.  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrate^  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Dated:  April  28,  2003. 

Richard  H.  Cannona, 

Surgeon  General  and  Acting  Assistant 
Secretary  for  Health,  U.S.  Department  of 
Health  and  Human  Services. 

Dated:  May  2,  2003. 

Eric  M.  Bost, 

Under  Secretary,  Food,  Nutrition  and 
Consumer  Services,  U.S.  Department  of 
Agriculture. 

Dated:  May  8,  2003. 
Joseph  Jen, 

Under  Secretary,  Research,  Education,  and 
Economics,  U.S.  Department  of  Agriculture. 
[FR  Doc.  03-12136  Filed  5-14-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-042-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  use  of  irradiation  as 
a  phytosanitary  treatment  for  fruits  and 
vegetables  imported  into  the  United 
States. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  14, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-042-1. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  StaUon  3C71.  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-042-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  yoiu  name  and 
address  in  your  message  and  "Docket 
No.  03-042-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  docimients  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
oi^anizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  regulations  for 
the  use  of  irradiation  as  a  phytosanitary 


treatment  for  fruits  and  vegetables 
imported  into  the  United  States,  contact 
Dr.  Inder  P.  Gadh,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
5210.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Irradiation  Phytosanitary 
Treatment  for  Fresh  Fruits  and 
Vegetables. 

OMB  Number:  0579-0155. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Plant  Protection  Act  (7 
U.S.C.  7701-7772)  authorizes  the 
Secretary  of  Agriculture  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  articles  into  the  United  States 
to  prevent  the  introduction  of  plant 
pests  and  noxious  weeds. 

The  regulations  in  7  CFR  part  319 
include  specific  requirements  for  the 
importation  of  fruits  and  vegetables.  For 
example,  fhiits  and  vegetables  from 
certain  regions  of  the  world  must  be 
treated  for  insect  pests  in  order  to  be 
eligible  for  entry  into  the  United  States. 

The  regulations  in  7  CFR  part  305 
provide  for  the  use  of  irradiation  as  a 
phytosanitary  treatment  for  certain 
fruits  and  vegetables  imported  into  the 
United  States.  The  irradiation  treatment 
provides  protection  against  11  species  of 
frxiit  flies  and  the  mango  seed  weevil.  It 
may  be  used  as  an  alternative  to  other 
approved  treatments  for  these  pests  in 
fruits  and  vegetables,  such  as 
fumigation,  cold  treatment,  heat 
treatment,  and  other  techniques. 

This  collection  requires  the 
submission  of  a  compliance  agreement, 
24-hour  notification,  labeling 
requirements,  dosimetry  recordings, 
requests  for  dosimetry  device  approval, 
recordkeeping,  requests  for  facility 
approval,  trust  fund  agreement,  and 
annual  work  plan. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.0825093  hours  per  response. 

Respondents:  Foreign  plant  protection 
services,  irradiation  facility  personnel, 
importers. 

Estimated  annual  number  of 
respondents:  125.  ■< 

Estimated  annual  number  of 
responses  per  respondent:  999.16. 

Estimated  armual  number  of 
responses:  124,895. 

Estimated  total  armual  burden  on 
respondents:  10,305  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  aimual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

AU  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  1 2th  day  of 
May,  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-12166  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Alasita  Region,  (R-10),  Cliugach 
National  Forest,  Glacier  and  Seward 
Ranger  Districts,  Commercially  Guided 
Helicopter  Siding 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Chugach  National  Forest 
proposes  to  authorize  a  5-year  special 
use  permit  to  Chugach  Powder  Guides, 
Inc.  (CPG)  for  guided  helicopter  skiing ' 
on  National  Forest  lands  on  the  Kenai 
Peninsula  near  Girdwood  and  Seward, 
Alaska.  Guided  helicopter  skiing  would 
be  permitted  on  1 3  zones  totaling 
342,700  acres  on  the  Glacier  and  Seward 
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Ranger  Districts.  The  season  of  use 
would  be  from  approximately  December 
15  through  April  20.  Three  helicoptors 
would  be  used  and  2,400  client  days 
would  be  authorized. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  June 
6,  2003.  The  draft  environmental  impact 
statement  is  expected  in  July  2003  and 
the  final  environmental  impact 
statement  is  expected  in  September 
2003. 

ADDRESSES:  Send  written  comments  to 
Teresa  Paquet,  Interdisciplinary  Team 
Leader,  Glacier  Ranger  District,  P.O.  Box 
129.  Girdwood,  Alaska  99587-0129,  or 
FAX  comments  to  907-783-2094,  or 
send  by  e-mail  to:  tpaquet@fs.fed. us.  For 
further  information  contact  Teresa 
Paquet,  Interdisciplinary  Team  Leader, 
Glacier  Ranger  District,  P.O.  Box  129, 
Girdwood,  Alaska  99587-0129. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Paquet,  Interdisciplinary  Team 
Leader.  Glacier  Ranger  District,  P.O.  Box 
129,  Girdwood,  Alaska  99587-0129. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  Forest  Service  is  responding  to  a 
request  by  a  commercial  guide  service  to 
provide  helicopter  skiing  on  the  Kenai 
Peninsula.  Chugach  National  Forest 
lands  on  the  Kenai  Peninsula  provide 
many  winter  recreational  opportunities 
including  snowmobiling,  cross-coimtry 
skiing,  ski  touring,  fixed-wing 
supported  skiing,  and  helicopter 
supported  skiing.  Heli-skiing  requires 
untracked  powder  snow,  several  vertical 
runs  per  day  and  a  backcountry 
experience.  Many  areas  on  the  Kenai 
have  excellent  physical  characteristics 
(terrain  and  snow  conditions]  for 
helicopter  skiing.  There  is  not  enough 
suitable  terrain  on  private  lands  to  meet 
this  need.  The  proposed  areas  are  near 
a  major  population  center.  Anchorage, 
which  is  needed  to  support  such  an 
operation.  This  proposal  would  help 
meet  the  public  demand  for  quality, 
safe,  guided  helicopter  skiing.  Guided 
helicopter  skiing  would  help  meet  the 
Chugach  National  Forest  Revised  Land 
and  Resource  Management  Plan's  goals 
to  (1)  maintain  quality  settings  for 
motorized  recreation  opportunities  and 
(2)  provide  helicopter  access  for  skiing 
at  appropriate  locations. 

CPG  has  submitted  an  application  for 
_a  5-year  special  use  permit  for 
outfitting/guiding  helicopter  skiing  on 
National  Forest  lands  on  the  Kenai 
Peninsida,  near  Girdwood  and  Seward 
Alaska.  The  applicant  requested  the  use 
of  13  zones  (342,700  acres)  during  the 
winter  ski  season  (December  15,  through 
April  20).  Eight  of  these  zones  have 


been  used  by  CPG  under  temporary 
permits  and  five  are  additional 
exploratory  zones.  The  eight  core  zones 
are:  Glacier-Winner,  West  Twentymile, 
North  Twentymile,  East  Twentymile, 
Placer-Skookum,  Grandview,  and  Bench 
Peak.  The  five  exploratory  zones  are 
Seattle  Creek,  Moose  Creek,  Ptarmigan, 
Snow  River  and  Moimt  Ascension.  The 
project  area  is  bordered  on  the  west  by 
the  Hope  Highway,  Seward  Highway, 
and  the  Forest  boundary  near 
Resurrection  River,  on  the  north  by  the 
Forest  boundary,  on  the  east  by  the 
divide  between  the  Kenai  Peninsula  and 
Prince  William  Sound  and  non-National 
Forest  land,  and  on  the  south  by  the 
Forest  boundary  and  non-National 
Forest  land. 

Proposed  Action 

The  Chugach  National  Forest 
proposes  to  authorize  a  5-year  special 
use  permit  to  Chugach  Powder  Guides, 
Inc.  (CPG)  for  guided  helicopter  skiing 
•on  National  Forest  lands  on  the  Kenai 
Peninsula  near  Girdwood  and  Seward, 
Alaska.  Guided  helicopter  skiing  would 
be  permitted  on  13  use  areas  totaling 
342,700  acres  on  the  Glacier  and  Seward 
Ranger  Districts.  The  season  of  use 
would  be  from  approximately  December 
15  through  April  20.  Three  helicppters 
would  be  used  and  2,400  cUent  days  per 
season  (1,800  core  and  600  exploratory) 
would  be  authorized. 

Possible  Alternatives 

Alternative  1.  No  Action. 

Alternative  2.  Submitted  by 
proponent.  1,800  core  clients  days  600 
exploratory  client  days.  All  use  areas. 
All  staging  areas  and  30  cycles  (take  off 
and  landing)  per  staging  area  per  day. 
Timing  restrictions  in  Bench  Creek 
West. 

Alternative  3.  Proponent's  proposal 
with  design  features  to  address  noise 
and  user  conflicts.  1,800  core  and  600 
exploratory  client  days.  No  use  in 
Seattle  Creek  West,  Moose  Creek  West 
and  Ptarmigan  West.  No  staging  area  in 
Moose  Pass.  30  cycles  per  staging  area 
per  day.  Timing  restriction  in  Seattle 
Creek  East  and  Bench  Peak  West. 

Alternative  4.  Designed  to  maintain 
current  helicopter  activity.  No  use  in 
Seattle  Creek,  Ptarmigan,  Moose  Creek, 
Mount  Ascension  and  Snow  River. 
1,200  client  days.  No  staging  areas  in 
Moose  Pass.  30  cycles  per  day  per 
staging  area.  Timing  restrictions  in 
Bench  Peak  West. 

Alternative  5.  Designed  to  minimize 
user  confUcts.  1,800  core  and  600 
exploratory  client  days.  No  use  in 
SeatUe  Creek  West,  Seattle  Creek  East, 
Moose  Creek  West,  Ptarmigan  West,  and 
Bench  Peak  West.  No  staging  area  in 


Moose  Pass.  30  cycles  per  staging  area 
per  day. 

Alternative  6.  Designed  to  minimize 
noise  and  social  impacts  in  Moose  Pass. 
1,800  core  and  300  exploratory  client 
days.  No  use  in  Moose  Creek, 
Ptarmigan,  Bench  Peak  West,  Seattle 
Creek  West,  and  SeatUe  Creek  East.  No 
staging  area  in  Moose  Pass.  30  cycles 
per  staging  area  per  day,  except 
Girdwood  Airstrip  which  would  have 
20  cycles  per  day. 

Responsible  Officials 

Michael  R.  Kania,  District  Ranger, 
Seward  Ranger  District,  334  Fourth 
Ave.,  P.O.  Box  390,  Seward,  Alaska 
99664-0390;  and  James  M.  Fincher, 
District  Ranger,  Glacier  Ranger  District, 
Forest  Station  Road,  PO  Box  129, 
Gfrdwood,  Alaska  99587-0129. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  from  this 
analysis  is  whether  or  not  to  issue'^a  5- 
year  permit  to  Chugach  Powder  Guides 
for  helicopter  skiing  on  the  Glacier  and 
Seward  Ranger  Districts,  and  if  so,  for 
what  areas,  for  what  period  of  time  and 
with  what  restrictions. 

Scoping  Process 

Public  Involvement  was  initi'ated  in 
September  2002  with  the  Chugach 
National  Forest  Schedule  of  Proposed 
Actions.  On  October  31,  2002,  a  letter 
describing  the  proposed  action  and 
seeking  public  comment  was  mailed  to 
over  800  interested  individuals, 
businesses  and  environmental  groups. 
Public  meetings,  to  share  information 
and  gather  comments  regarding  the 
proposal,  were  held  at  Seward  and 
Moose  Pass  on  November  22,  2002,  and 
at  Hope  and  Girdwood  on  December  12, 
2002.  Additional  public  meetings,  to 
share  information  and  gather  comments 
regarding  draft  Alternatives  were  held  at 
Moose  Pass  on  April  29,  2003,  Seward 
on  April  30,  2003,  and  at  Hope  and 
Girdwood  on  May  1,  2003. 

Preliminary  Issues 

1 .  Wildlife.  Helicopter  operations  and 
skiing  activities  can  distiub  wildlife. 
Factors  include  the  distance  to 
dist\u-bance,  sensitivity  of  individual 
species  to  noise  and  level  of 
habituation.  Excessive  disturbance  can 
cause  harm  to  overall  health,  growth 
rates  and  reproductive  success.  Some  of 
the  species  with  the  greatest  potential  to 
be  impacted  in  the  permit  area  are 
brown  bear,  wolverine,  mountain  goat, 
and  Dall  sheep. 

2.  Impacts  on  communities.  Lifestyles 
of  rural  community  residents  can  be 
negatively  impacted  by  increases  in 
permitted  recreation  activities  either 
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incrementally  over  a  nilmber  of  years  or 
by  sudden  increases  in  the  niunber  of 
helicopter  trips.  The  noise  of  helicopters 
daring  flights  could  affect  the  quality  of 
life  for  residents  in  the  following  areas: 
Girdwood,  Sunrise,  Moose  Pass,  and 
Seward. 

\3.  Impacts  to  recreationists.  Heli- 
skiing  activities  could  negatively  impact 
backcoimtry  groimd-based 
recreationists'  experience  by  helicopter 
noise  disturbance,  increasing  avalanche 
hazcirds  and  their  sudden  presence  in 
areas  that  ground-based  recreationists 
have  expended  effort  to  reach. 

4.  Wilderness  recommendations. 
Permitted  landings  in  roadless  areas 
could  affect  future  Wilderness 
recommendations. 

5.  Wildlife  cumulative  effects. 
Cimiulative  effects  of  various  recreation 
activities  (motorized  and  non- 
motorized)  can  have  detrimental  effects 
on  wildlife  use  of  habitat  in  alpine 
areas. 

Permits  or  Licenses  Required 

|USDA  Forest  Service  Special  Use 
Permit. 

Comment  Requested 

This  notice  of  intent  continues  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  Comments  specific  to 
the  proposal  and  draft  Alternatives  are 
being  sought. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Enviromnental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  envfronmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
[Vermont  Yankee  Nuclear  Power  Corp. 
vi  NRDC,  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
Cf»uld  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  enviroimiental 
ittipact  statement  may  be  waived  or 
dismissed  by  the  courts,  (City  of  Angoon 

Model,  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 


Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  th^t  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  Jime  6, 
2003,  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  enviroimiental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names'  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  May  5,  2003. 
Gerald  F.  Xavier, 

Acting  Forest  Supervisor. 

[PR  Doc.  03-11871  Filed  5-14-03:  8:45  am] 

8ILUNG  CODE  3410-11-P 


DEPARTMEm-  OF  AGRICULTURE 

Forest  Service 

Idaho  Panhandle  National  Forest, 
Idaho— Ouartz  Gold  Project  EIS 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  enviroimiental  impact 
statement  on  a  proposal  of  ecosystem 
management  in  the  Quartz  Gold  project 
area,  which  is  approximately  44,000 
acres  in  size.  Opportunities  were 
developed  through  a  comparison  of 
existing  project  area  conditions  with 
desfred  future  conditions  for  all  the 
resources  in  the  project  area.  The 
assessment  utilized  the  Idaho 
Panhandle  Forest  Plan  and  findings 
from  the  St.  Joe  Geographic  Assessment, 


Upper  Columbia  River  Basin 
Assessment  along  with  trends  observed 
by  interdisciplinary  specialists 
conducting  on  the  ground  assessments. 
The  proposal  improves  forest  health, 
wildlife  and  fisheries  habitat,  and 
watershed  health.  It  reduces  risks  to 
wildfire,  and  maintains  a  spectrum  of 
access  for  pubhc  recreation.  The  project 
is  intended  to  move  the  landscape 
toward  long-term  ecologic,  economic 
and  social  sustainability. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register.  The  draft 
environmental  impact  statement  is 
expected  to  be  available  for  public 
review  in  July  2003  and  the  final 
environmental  impact  statement  is 
expected  November  2003. 
ADDRESSES:  Send  written  comments  to  - 
George  Bain,  District  Ranger,  St.  Joe 
Ranger  District,  PO  Box  407,  St.  Maries, 
Idaho  83861  or  electronically  to 
gbain@fs.fed.us.  For  further  information, 
mail  correspondence  to  Kimberly 
Johnson,  EIS  Team  Leader  at  the  address 
listed  above.  Information  on  this  project 
can  be  found  on  the  Internet  by  going 
to  http://www.fs.fed.  us/ipnf/  and 
looking  under  Ecosystems, 
Management,  Index  of  NEPA  Project 
and  St.  Joe  Ranger  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Johnson,  Quartz  Gold  Project 
Team  Leader,  208-245-6072. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  of  this  proposal  is  to 
improve  forest  health  by  managing 
vegetative  conditions  that  in  the  long 
term  encourage  more  resilient  and 
sustainable  forest  conditions.  It  also 
improves  and  maintains  winter  range 
conditions  and  white  bark  pine  habitat, 
which  are  both  declining.  It  will  reduce 
the  risk  of  resource  loss  through  fuel 
management  and  improve  growing 
conditions  for  sapling/pole  stands.  The 
proposal  will  contribute  to  watershed 
recovery  processes  by  correcting 
sediment  sources  from  the  existing  road 
system.  Approximately  65%  of  stream- 
crossing  culverts  surveyed  are 
undersized  for  a  100  year  event  (as 
required  by  Infish).  It  will  also  improve 
instream  habitat  conditions  as  several 
streams  in  the  area  are  not  meeting 
Infish  standards  as  directed  in  the 
Forest  Plan  and  provide  fish  passage  on 
those  road/stream  crossing  culverts.  It 
will  increase  wildlife  security  which  is 
currently  below  Forest  Plan  standards 
and  maintain  a  spectrum  of  access  for 
public  recreation  and  provide 
opportunities  for  disiabled  hunters. 
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which  currently,  one  exists  on  the 
District. 

Proposed  Action 

The  proposed  action  to  meet  the 
purpose  and  need  of  the  project  area  is: 
commercially  harvest  approximately 
5,300  acres  of  which  4,000  acres  is 
intermediate  harvest,  1,100  acres  are 
sanitation  salvage  and  approximately 
200  acres  of  regeneration  harvest 
(clearcut  with  reserve).  The  commercial 
harvest  would  include  approximately  9 
miles  of  road  construction  arid 
reconstruction  on  existing  roads.  The 
proposal  also  includes  the  use  of 
prescribe  burning  on  approximately  466 
acres  on  big  game  winter  range,  building 
approximately  3  miles  of  fuel  breaks  on 
the  Idaho/Montana  border,  conducting 
pre-commercial  stand  improvement  on 
approximately  2,000  acres, 
enhancement  of  whitebark  pine  habitat 
on  1,434  acres,  by  thinning  around  the 
remaining  trees,  and  decommissioning 
approximately  160  miles  of  road  and 
putting  approximately  68  miles  of  road 
into  storage.  The  proposal  also  adds 
access  for  disabled  hunters,  provides 
loops  for  ATV  enthusiasts,  increases 
wildlife  seciuity  through  effective  road 
closures  and  improves  instream 
fisheries  habitat  by  placing  structures  in 
several  streams  in  the  area. 

Responsible  Official 

Ranotta  McNair,  Forest  Supervisor, 
Idaho  Panhandle  National  Forest,  3815 
Schreiber  Way,  Coeur  D'Alene,  Idaho 
83815. 

Nature  of  Decision  To  Be  Made 

The  St.  Joe  Ranger  District  will 
prepare  the  EIS.  The  Forest  Supervisor 
of  the  Idaho  Panhandle  National  Forest 
will  decide  whether  to  implement  this 
project,  and  if  so,  in  what  manner.  The 
decision  will  be  documented  in  a 
Record  of  Decision  (ROD). 

Scoping  Process 

Public  Scoping  packages  describing 
the  proposed  action  were  sent  out  to  the 
Quartz  Gold  Project  mailing  list  in 
January  2003.  An  open  house  was  held 
in  February  of  2003.  A  field  trip  to  the 
project  area  is  planned  for  May  or  June 
of  2003. 

Preliminary  Issues 

■    Preliminary  issues  from  scoping  have 
been  identified.  These  include  effects  of 
the  proposed  vegetation  management 
and  roads  on  water  yield  and  sediment 
delivery  to  streams,  the  effects  of 
management  activities  on  riparian 
habitat  conservation  areas,  the  effects  of 
proposed  access  management  on  the  full 
spectnun  of  recreation  use  of  roads  and 


trial  in  the  project  area,  and  economic 
cost  efficiency  of  proposed  commercial 
harvest  arid  road  construction  and 
decommissioning. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  environmental 
impact  statement.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  should  be  as  specific 
as  possible.  Public  participation  in  this 
analysis  is  welcome  at  any  time, 
however;  comments  received  within  30 
days  of  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  conmient.  The  comment 
period  on  the  draft  envirormiental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  tins' 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334;,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.  7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  May  9,  2003. 
Ranotta  K.  McNair, 
Forest  Supervisor. 

[PR  Doc.  03-12104  Filed  5-14-03:  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Public  Meetings  of  the  Black  Hills 
National  Forest  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Black  Hills  National 
Forest  Advisory  Board  (NFAB)  will  hold 
meetings  to  become  informed  about 
Black  Hills  Naitonal  Forest  issues  and  to 
reach  consensus  on  those  issues  so  as  to 
make  management  recommendations  to 
the  forest  supervisory.  The  meetings  are 
open,  and  the  public  may  attend  any 
part  of  the  meetings.  The  May  28  agenda 
includes  a  presentation  on  the  Phase  II 
Amendment  to  the  Black  Hills  National 
Forest  1997  Land  and  Resource 
Management  Plan. 

DATES:  The  meetings  will  be  held  on  the 
following  dates: 

Wednesday,  May  28,  2003  ft'om  1  to  6 

p.m. 
Friday,  July  11,  2003  from  1  to  6  p.m. 
Wednesday,  August  20,  2003  from  1  to 

6  p.m. 
Wednesday,  September  17,  2003  ft'om  1 

to  6  p.m. 
Wednesday,  October  15,  2003  from  1  to 

6  p.m. 
Wednesday,  November  19,  2003  from  1 

to  6  p.m. 

ADDRESSES:  The  meetings  will  take 
place  at  the  Alex  Johnson  Hotel  located 
at  523  Sixth  Street,  Rapid  City,  SD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Carroll,  Black  Hills  National 
Forest,  25041  North  Highway  16,  Custer, 
SD,  57730,  (605)  673-9200. 
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Dated:  May  6.  2003. 
David  M.  Thota, 

Acting  Black  Hills  National  Forest  Supervisor. 
[FRDoc.  03-12105  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  projects  for  2003  and 
monitoring  of  2002  projects.  Agenda 
topics  will  include  project  proposal 
submissions  and  a  public  fonun 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63)  and 
under  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393).  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on  May 
27,  2003,  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  Administration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  written  comments  to 
Jeanne  Higgins,  District  Ranger, 
Stevensville  Ranger  District,  88  Main 
Street,  Stevensville,  MT  59870,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  OfBcer, 
Phone:  (406)  777-5461. 

Dated:  May  8,  2003. 
David  T.  Bull, 

Forest  Supervisor. 

(FR  Doc.  03-12103  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  May  19,  2003  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  purpose  of  the  meeting  is  to  review 
project  proposal  submittals,  and 


determine  presentation  needs  for  the 
upcoming  June  and  July  meetings. 

DATES:  The  meeting  will  be  held  May 
19,  2003,  from  12  p.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora.  CA  95370 
(209)  532-3671;  e-mail 
pkaunert®fs.fed.us 

SUPPLEMENTARY  INFORMATK>N:  Agenda 
items  to  be  covered  include:  (1)  Status 
of  replacement  member  applicants;  (2) 
Review  project  proposal  submittals;  (3) 
Determine  which  proposal  proponents 
to  invite  to  make  an  oral  presentation  at 
the  Jime  and  July  meetings.  This 
meeting  is  open  to  the  public. 

Dated:  May  7,  2003. 
Tom  Quinn, 
Forest  Supervisor. 
[FR  Doc.  03-12106  Filed  5-14-03;  8:45  am] 

BILLING  CODE  3410-ED-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  North  Central  Idaho  Resource 
Advisory  Committee,  Kamiah,  Idaho, 
USDA,  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Commimity  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Thursday,  May  29,  2003  in  Kooskia, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  May  29  begins  at 
10  a.m.  (PST),  at  the  lOOF  Hall. 
Kooskia,  Idaho.  Agenda  topics  will 
include  discussion  of  potential  projects. 
A  public  fonun  will  begin  at  2:30  p.m. 
(PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer  at  (208)  935- 
2513. 


Dated:  May  6,  2003. 
Ihor  Mereszczak, 
Acting  Forest  Supervisor. 
[FR  Doc.  03-12126  Filed  5-14-03;  8:45  am] 
BRUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

agency:  Natiu-al  Resources 
Conservation  Service  (NRCS),  USDA. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  conunent. 

summary:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  two  revised 
conservation  practice  stemdards  in 
Section  IV  of  the  FOTG.  The  revised 
standards  are:  Dike  (356)  and  Wildlife 
Watering  FaciUty  (648).  These  practices 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land  and/or 
wetlands. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty.  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  vmtten  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darrell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
conunents  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 
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Dated:  April  21,  2003.  • 
Jane  E.  Hardisty, 

State  Consenationist.  Ipdianapolis,  Indiana. 
[FR  Doc.  03-12065  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35.  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  July  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
bidependence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  requires  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  for  extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  informatioii 


technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  Distance  Learning  and 
Telemedicine  Loan  and  Grant  Program. 

OMB  Control  Number:  0572-0096. 
Type  of  Request:  Extension  of  a 
currently  approved  information 
collection  package. 

Abstract:  The  Rural  Utilities  Service's 
(RUS)  Distance  Learning  and 
Telemedicine  (DLT)  Loan  and  Grant 
program  provides  loans  and  grants  for 
advanced  telecommimications  services 
to  improve  rural  areas'  access  to 
educational  and  medical  services.  The 
various  forms  and  narrative  statements 
required  are  collected  from  the 
applicants  (rural  community  facilities, 
such  as  schools,  libraries,  hospitals,  and 
medical  facilities,  for  example).  The 
purpose  of  collecting  the  information  is 
to  determine  such  factors  as  eligibility 
of  the  applicant;  the  specific  nature  of 
the  proposed  project;  the  purposes  for 
which  loan  and  grant  funds  will  be 
used;  project  financial  and  technical 
feasibility;  and,  compliance  with 
applicable  laws  and  regulations.  In 
addition,  for  grants  funded  pursuant  to 
the  competitive  evaluation  process, 
information  collected  facilitates  RUS' 
selection  of  those  applications  most 
consistent  with  DL'T  goals  and 
objectives  in  accordance  with  the 
authorizing  legislation  and 
implementing  regulation. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.47  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  institutions;  and 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  22.00. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,316  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  9.  2003. 
Curtis  M.  Anderson, 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-12068  Filed  5-14-03;  8:45  ami 

BILLING  COD€  341&-1S-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activides 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  vedidity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 
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Title:  State  Telecommunications 
Modernization  Plan. 

OMB  Control  Number:  0572-0104. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  This  information  collection 
requirement  stems  from  passage  of  the 
Rural  Electrification  Loan  Restructuring 
Act  (RELRA,  Pub.  L.  103-129)  on 
November  1, 1993,  which  amended  the 
Rural  Electrification  Act  of  1936,  7 
U.S.C.  901  et  seq.  (the  RE  Act).  RELRA 
requires  that  a  State 
Telecommunications  Modernization 
Plan  (Modernization  Plan),  covering  at  a 
minimum  the  Rural  Utilities  Service 
(RUS)  borrowers  in  the  state,  be 
established  in  a  state  or  RUS  cannot 
make  hardship  or  concurrent  cost-of- 
money  and  Rural  Telephone  Bank  (RTB) 
loans  for  construction  in  that  state.  It  is 
the  policy  of  RUS  that  every  State  has 
a  Modernization  Plan  which  provides 
for  the  improvement  of  the  State's 
telecommunications  network.  A 
proposed  Modernization  plan  must  be 
submitted  to  RUS  for  approval.  RUS 
will  approve  a  proposed  Modernization 
Plan  if  it  conforms  to  the  provisions  of 
7  CFR  part  1751,  subpart  B. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  350  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  organizations. 

Estimated  Number  (^Respondents:  1. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  350. 

Copies  of  this  information  collection 
can  be  obtained  from  MaryPat  Daskal, 
Program  Development  and  RegiUatory 
Analysis,  at  (202)  720-7853,  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summcirized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  9,  2003.     ^ 
Curtis  M.  Anderson, 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-12069  Filed  5-14-03;  8:45  am] 
BILUNG  COOE  341&-1S-P 


DEPARTIMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 


comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  af 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
hidependence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  inJPormation  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regidatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  FAX:  (202)  720-4120. 

Title:  RUS  Loan  Prepayments  and 
Related  Reporting  Burdens. 

OMB  Control  Number:  0572-0088. 

Type  of  Request:  Extension  of  a 
currenUy  approved  information 
collection. 

Abstract:  7  CFR  Part  1786  establishes 
policies  and  procedures  mandated  by 
legislation,  lliis  part  deals  with  the 
prepayment  of  certain  loans  held  by  the 


Federal  Financing  Bank  (FFB),  a  wholly- 
owned  government  instrumentality 
imder  the  supervision  of  the  Secretary 
of  the  Treasury,  and  guaranteed  by  RUS. 

This  regulation  sets  forth  policy  and 
procedures  implementing  section 
306(A)  of  the  RE  Act  which  permits  an 
RUS-financed  electric  or  telephone 
system  to  prepay  an  FFB  loan  (or  any 
loan  advance  thereunder)  by  paying  the 
outstanding  principal  balance  due  on 
the  loan  (or  advance). 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.21  hours  per 
response. 

Respondents:  Not-for-profits 
organizations;  business  or,  other  for- 
profit. 

Estimated  Number  of  Respondents: 
28. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  62  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  MaryPat  Daskal, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-7853.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  9.  2003. 
Curtis  M.  Anderson,  ■ 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-12070  Filed  5-14-03;  8:45  am] 

BILUNG  COOE  3410-1S-P 


COMIMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Carolina  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
North  Carolina  Advisory  Committee 
will  convene  at  2  p.m.  and  adjourn  at 
4  p.m.  on  Thursday,  May  15,  2003.  The 
purpose  of  the  conference  call  is  to 
finalize  project  proposal  plans  for  North 
Carolina. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-473-8693,  access  code: 
17002060.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
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using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  nimiber  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Bobby  Doctor, 
Director  of  the  Southern  Regional 
Office,  404-562-7000  (TDD  404-562- 
7004),  by  4  p.m.  on  Wednesday,  May  14, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  7,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-12134  Filed  5-12-03;  3:43  pm) 

BILUNG  CODE  633S-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
South  Carolina  Advisory  Committee 
will  convene  at  2  p.m.  and  adjourn  at 
4  p.m.  on  Tuesday,  May  20,  2003.  The 
purpose  of  the  conference  call  is  to 
receive  a  briefing  from  key  state  officials 
on  issues  affecting  South  Carolina. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
nxmiber:  1-888-777-0937,  access  code: 
17002109.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  cjills 
using  the  call-in  number  over  land-line 
coimections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Bobby  Doctor, 
Director  of  the  Southern  Regional 
Office,  404-562-7000  (TDD  404-562- 
7004),  by  4  p.m.  on  Monday,  May  19, 
2003. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  E)C,  May  7,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-12135  Filed  5-12-03:  3:43  pm] 

BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Amendment  to  Notice  of 
Opportunity  To  Request  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amendment  to  notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Dtity  Order,  Finding,  or 
Suspended  Investigation. 

SUMMARY:  This  is  an  amendment  to  the 
notice  of  "Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation"  published 
on  May  1,  2003  (68  FR  23281). 
EFFECTIVE  DATE:  May  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  an  amendment  to  the 
"Opportunity  to  Request  Administrative 
Review"  notice  published  on  May  1, 
2003  (68  FR  23281).  As  explained  in  the 
notice  the  Department  published  on 
May  6,  2003,  "Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,"  68 
FR  23954,  the  Department  has  clarified 
its  practice  with  respect  to  the 
collection  of  final  antidumping  duties 
on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  adminstrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
www.ia.ita.doc.gov. 

The  clarification  applies  to  all  entries 
for  which  the  anniversary  month  for 
requesting  an  administrative  review  of 


an  antidumping  duty  order  or  finding  is 
May  2003  or  later,  beginning  with  the 
orders  cited  in  the  opportunity  notice 
for  May  2003  anniversary  cases  which 
published  on  May  1,  2003  (68  FR 
23281). 

Further,  the  clarification  addresses 
the  assessment  of  duties  on  imports  of 
merchandise  from  a  market-economy 
country  subject  to  an  antidumping  duty 
order.  The  clarification  does  not  9pply 
to  imports  of  merchandise  from  non- 
mdrket-economy  (NME)  countries  which 
may  be  subject  to  an  antidumping  duty 
order.  In  addition,  the  clarification  does 
not  apply  to  imports  of  merchandise 
subject  to  a  countervailing  duty  order 
because  this  issue  does  not  arise  in  the 
subsidy  enforcement  context. 

Dated:  May  9,  2003. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary,  Group  II 
for  Import  Administration. 
[FR  Doc.  03-12185  Filed  5-14-03;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

stainless  Steel  Wire  Rods  From  India: 
Final  Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidumping  duty 
administrative  review  of  stainless  steel 
wire  rods  fi'om  India. 

SUMMARY:  On  January  8,  2003,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rods  ft-om  India.  See  Stainless 
Steel  Wire  Rods  From  India:  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  1040  (January  8,  2003) 
{"Preliminary  Results").  This  review 
covers  the  Viraj  Group  Ltd.,  ("Viraj 
Group"),  Panchmahal  Steel  Limited 
("Panchmahal"),  and  Midcand  Limited 
("Mukand"),  manufacturers  and 
exporters  of  subject  merchandise  to  the 
United  States.  Isibars  Limited  ("Isibars") 
was  originally  a  respondent  in  this 
review,  but  the  Department  rescinded 
the  review  of  Isibars  when  petitioner, 
being  the  only  party  to  request  the 
review  of  Isibars,  withdrew  its  request 
for  review.  See  Preliminary  Results.  The 
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period  of  review  is  December  1 ,  2000 
tl^rough  November  30,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  from  the  preliminary  results  of 
review.  Therefore,  the  final  results  differ 
from  the  Preliminary  Results  of  review 
with  respect  to  the  weighted-average 
dumping  margin  for  the  Viraj  Group  and 
Midcand.  The  final  weighted-average 
dumping  margin  for  the  reviewed  firms 
is  listed  below  in  the  section  entitled 
"Final  Results  of  the  Review." 
EFFECTIVE  DATE:  May  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  (Viraj  Group,  Isibars, 
and  Panchmahal)  and  Jonathan  Herzog 
(Mukand),  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
202-482-1102,  or  202-482-4271, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  8,  2003,  the  Departmwit 
published  in  the  Federal  Rej^er  the 
preliminary  results  and  partial 
rescission  of  its  administrative  review  of 
the  antidumping  duty  order  on  stainless 
stQ9l  wire  rods  from  India.  See 
Preliminary  Results.  We  invited  parties 
to  comnjent  on  oiu'  preliminary  results 
of  review.  We  received  case  briefs  from 
Panchmahal  on  February  14.  2003, 
referencing  arguments  made  in  its 
submissions  to  the  Department  dated 
January  6,  2003  and  January  13,  2003. 
On  February  11.  2003,  Kurt  Orban 
Partners  LLC  ("Kurt  Orban"),  an 
interested  party,  submitted  a  case  brief. 
Pursuant  to  a  request  from  the 
Department  to  redact  new  information, 
Kiirt  Orban  resubmitted  its  case  brief  on 
March  13,  2003.  We  received  Mukand's 
case  briefs  on  January  13,  2003,  and 
February  14,  2003.  We  received  the 
Viraj  Group's  case  brief  on  February  14, 
2003.  We  received  petitioner's  case 
briefs  addressing  Mukand  and  the  Viraj 
Group  on  February  14.  2003.  On 
February  24,  2003,  we  received  rebuttal 
briefs  from  the  Viraj  Group  and  from 
petitioner  addressing  the  arguments 
presented  by  Panchmahal.  Mukand,  and 
the  Viraj  Group.  Pursuant  to  19  CFR 
351.309(c)(ii),  the  Department  directed 
the  Viraj  Group  to  resubmit  thefr  brief 
and  omit  certain  arguments  that  were 
not  raised  in  a  timely  maimer.  See  the 
Department's  letter  dated  March  26, 
2003  rejecting  the  Viraj  Group's  case 
brief.  The  Viraj  Group  resubmitted  their 
case  brief  on  March  31,  2003.  On  April 
15,  2003.  Kiut  Orban  met  with  the 
Department  to  discuss  Panchmahal's 


cost  reconciliation.  See  the 
Department's  memorandum  to  the  file 
dated  April  16.  2003.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

Scope  of  Review 

The  merchandise  imder  review  is 
certain  stainless  steel  wire  rods 
("SSWR"),  which  are  hot-rolled  or  hot- 
rolled  annealed  and/or  pickled  roimds. 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight.  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiiun.  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
roimd  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  si2e  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  are 
ciurently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS).  . 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes  (as  of  March  1,  2003,  renamed 
the  U.S.  Bureau  of  Customs  and  Border 
Protection),  the  written  description  of 
the  merchandise  under  review  is 
dispositive  of  whether  or  not  the 
merchandise  is  covered  by  the  review. 

Rescission  of  Review 

In  our  preliminary  results,  we  stated 
we  are  rescinding  the  review  with 
respect  to  Isibars  because  petitioner,  the 
only  party  to  request  a  review  for 
Isibars,  withdrew  its  request  for  review. 
See  Preliminary  Results.  Consequently, 
in  accordance  with  19  CFR 
351.213(d)(1)  and  consistent  with  the 
Department's  practice,  we  preliminarily 
rescinded  our  review  with  respect  to 
Isibars.  Since  we  have  received  no  new 
information  since  the  preliminary 
results  that  contradicts  the  decision 
made  in  the  preliminary  results  of 
review,  we  are  rescinding  the 
administrative  review  with  respect  to 
Isibars. 

Facts  Available 

In  the  instant  review,  for  the 
preliminary  results,  the  Department 
applied  adverse  facts  available  in 
accordance  with  section  776(a)  of  the 
Act  to  Panchmahal  because  Panchmahal 
failed  to  provide  or  withheld 
information  the  Department  requested. 
See  Preliminary  Results.  The 


Department  received  inadequate 
responses  to  the  questioimaire  and 
multiple  supplemental  questionnaires 
from  Panchmahal  and  could  not  verify 
the  incomplete  information  that 
Panchmahal  did  provide,  which  is 
necessary  for  the  margin  analysis.  See 
Preliminary  Results.  However,  in  the 
preliminary  results,  the  Department 
inadvertentiy  failed  to  corroborate  the 
"all  others"  rate  it  applied  to    • 
Panchmahal.  We  are  correcting  this 
oversight  with  the  following. 

Corroboration  of  the  "All  Others"  Rate 

Section  776(b)  of  the  Act  states  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition.  See  also  19  CFR  351.308(c); 
Uruguay  Round  Agreement  Act. 
Statement  of  Administrative  Action 
("SAA")  at  829-831.  Section  776(c)  of 
the  Act  provides  that,  when  the 
Department  relies  on  secondary 
information  (such  as  the  petition  rates) 
as  facts  available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The  SAA 
clarifies  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  SAA  at  870.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used.  See 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391. 
57392  (November  6.  1996);  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Barium 
Carbonate  From  the  People's  Republic 
of  China.  68  FR  12664  (March  17,  2003). 
The  Department's  regulations  state  that 
independent  sources  used  to  corroborate 
may  include,  but  are  not  limited  to, 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular  review.  See 
19  CFR  351.308(d);  SAA  at  870.  Further, 
in  accordance  writh  F.  LII  De  Cecco  Di 
Filippo  Fara  S.  Martina  S.p.A.  v.  United 
States,  216  F.3d  1027. 1034  (Fed.  Cir. 
2000),  we  examine  whether  information 
on  the  record  supporting  the  selected 
adverse  facts  available  is  reasonable  and 
has  some  basis  in  reality. 

To  assess  the  reliability  of  the  petition 
margins  fbr  purposes  of  this  review,  in 
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accordance  with  section  776(c)  of  the 
Act,  we  examined  the  key  elements  of 
the  calculations  of  export  price  and 
nonnal  value  upon  which  the  petitioner 
based  its  margins  for  the  petition,  to  the 
extent  practicable.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Mexico: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  76,  84 
(January  4. 1999)  ("CTL  Plate  from 
Mexico"). 

The  "all  others"  rate  from  the 
investigation,  which  we  are  using  in  this 
review  as  adverse  facts  available,  is  the 
average  of  the  rates  appUed  to  each 
original^respondent  in  the  investigation. 
In  the  investigation,  the  Department 
applied  the  highest  rate  obtained  fttjm 
the  petition  margins  to  each  respondent 
.  based  upon  a  determination  by  the 
Department  to  use  the  best  information 
available.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Stainless  Steel  Wire  Rods  from  India,  58 
FR  54110,  54111  (October  20,  1993).  In 
this  case,  the  U.S.  prices  in  the  petition 
were  based  on  quotes  to  U.S.  customers 
which  were  obtained  through  market 
research.  See  Petition  for  the  Imposition 
of  Antidumping  Duties,  December  29, 
1993.  We  were  able  to  corroborate  the 
U.S.  prices  in  the  petition,  which  were 
used  as  the  basis  of  the  48.80  percent 
rate,  by  comparing  these  prices  to 
publicly  available  information  based  on 
IM-145  import  statistics  from  the  U.S. 
International  Trade  Commission's  web- 
site for  HTS  numbers  7221.00.0005, 
7221.00.0015,  7221.00.0030, 
7221.00.0045,  and  7221.00.0075.  We 
noted  that  the  average  reported  customs 
unit  value  for  these  products  for  the 
period  of  December  1,  2000  through 
November  30,  2001  was  lower  than  all 
of  the  U.S.  prices  cited  in  the  petition, 
which  ranged  from  $1.92  per  kilogram 
to  $2.51  per  kilogram  (Quoted  Price)  or 
$1.73  per  kilogram  to  $2.36  per  kilogram 
(Adjusted  Price),  thus  corroborating  the 
petition's  U.S.  price. 

The  normal  values  used  in  the 
petition  were  based  on  actual  price 
quotations  obtained  through  market 
research.  The  Department  examined  the 
normal  values  from  the  petition  and 
attempted  to  corroborate  the  normal 
values  used  in  the  petition,  which  were 
based  on  actual  price  quotations 
obtained  through  market  research.  For  a 
complete  discussion  of  the  Department's 
corroboration  analysis  for  normal  value, 
see  Corroboration  Memorandum  for 
'Fancbmahal  Steel  Limited,  for  the  final 
results  of  the  2000-2001  Administrative 
Review  of  Stainless  Steel  Wire  Rods 
from  India,  from  Stephen  Bailey  to  The 
File,  dated  May  8,  2003.  The  parties  did 
not  present  information  during  the 
course  of  this  administrative  review  and 


the  Department  is  not  aware  of  other 
independent  sources  of  information  that 
would  enable  it  to  further  examine  the 
NV  calculations  in  the  petition. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  cfrcumstances  that  would 
render  data  used  as  facts  available  not 
relevant.  Where  circumstances  indicate 
that  the  selected  data  are  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the  data 
and  use  alternate  data  as  facts  available. 
See  Fresh  Cut  Flowers  from  Mexico: 
Preliminary  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Review,  60  FR  49577, 
49579  (September  26,  1995),  (where  the 
Department  disregarded  the  highest 
dumping  margin  as  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin). 

Furthermore,  in  corroborating  the 
petition  rate,  in  this  review,  we  found 
that  certain  individual  transactions  from 
a  particular  company  had  margins 
higher  than  the  petition  rate. 

Thus,  we  fina  that  the  48.80  percent 
rate  that  the  Department  is  using  for  this 
review  does  have  probative  value.  This 
rate  is  relevant  for  Panchmahal  because 
we  are  not  aware  of  any  circumstances 
that  would  render  this  rate 
inappropriate  and  there  is  nothing  on 
the  record  of  the  petition  or  this 
administrative  review  which  calls  into 
question  the  validity  of  this  rate. 

The  implementing  regxilation  for 
section  776  of  the  Act,  codified  at  19 
CFR  351.308(d),  states,  "(t)he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  the  SAA  at  870  states 
specifically  that,  where  "corroboration 
may  not  be  practicable  in  a  given 
circumstance,"  the  Department  may 
nevertheless  apply  an  adverse  inference. 
The  SAA  at  869  emphasizes  that  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information.  Therefore,  based  on  our 
efforts,  described  above,  to  corroborate 
information  contained  in  the  petition 
and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this  final 
determination.  See  CTL  Plate  from 
Mexico  (regarding  the  normal  values 
contained  in  the  petition,  although  the 
Department  was  provided  no  useful 
information  by  the  parties  and  was 


unaware  of  other  independent  sources 
of  information  that  would  permit  further 
corroboration  of  the  margin  calculation 
in  the  petition,  the  Department  found 
that  their  efforts  corroborated 
information  contained  in  the  petition  to 
the  extent  practicable). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memorandum")  from 
Barbara  Tillman,  Acting  Deputy 
Assistant  Secretary,  Import 
Administration,  to  Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration,  dated  May  8,  2003, 
which  is-iiereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  the  Decision 
Memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fiii/ 
index.html.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Sales  Below  Cost 

We  disregarded  sales  that  failed  the 
cost  test  for  Mukand  and  the  Viraj 
Group  during  the  course  of  the  review. 
We  initiated  a  sales  below  the  cost  of 
production  investigation  with  respect  to 
Panchmahal.  See  the  Department's  June 
11,  2002  letter  to  Panchmahal  initiating 
sales  below  cost  of  production 
investigation;  Preliminary  Results. 
However,  because  Panchmahal  was 
unable  to  provide  the  Department  v«th 
a  complete  cost  database,  the 
Department  could  not  conduct  the 
dumping  analysis,  including  the  sales 
below  cost  investigation.  For  a  complete 
discussion  of  Panchmahal 's  incomplete 
cost  information  see  Comment  1  of  the 
Decision  Memorandum. 

Changes  Since  the  Preliminary  Results 

Based  on  oui  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations  for  the  Viraj  Group 
and  Mukand.  The  changes  to  the  margin 
calculations  are  listed  below: 

The  Viraj  Group 

•  The  Department  has  revised  the  Viraj 
Group's  total  cost  of  manufacturing  to 
reflect  the  actual  direct  material  cost 
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incurred  for  purchasing  billets.  See 
Comment  12. 

Mukand 

•  The  Department  reclassified  some  of 
M\ikand's  sales  as  agency  sales.  See 
Comment  2. 

•  The  Department  revised  Mukand's 
interest  expense  ratio  to  exclude  certain 
capitalized  expenses  related  to  the 
construction  of  a  non-subject 
merchandise  producing  plant.  See 
Comment  4. 

•  The  Department  revised  Mukand's 
general  and  administrative  expenses 
("G&A")  ratio  to  exclude  certain 
indirect  selling  expenses.  As- a  result, 
the  Department  also  recalculated 
Mukand's  indirect  selling  expenses  to 
account  for  the  reclassification.  See 
Comment  5. 

•  The  Department  revised  Mukand's 
U.S.  direct  expenses  to  exclude  certain 
taxes  already  reported  as  part  of  its 
direct  material  costs.  See  Comment  6. 

•  The  Department  revised  Mukand's 
packing  costs  in  order  to  accoimt  for  an 
improper  currency  conversion  in  the 
preliminary  margin  calculation 
program.  See  Comment  8. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
December  1 ,  2000,  through  November 
30,2001: 


Producer/Manufacturer/ 
Exporter 

Weighted-Average 
Margin 

The  Viraj  Group 

3.25% 

Mukand  

Panchamahl 

26.38% 
48.80% 

The  Department  shall  determine,  and 
U.S.  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
exporter/importer  (or  customer)-specific 
assessment  rates  for  merchandise 
subject  to  this  review.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  BCBP  within  15  days  of 
publication  of  these  final  results  of 
review.  We  will  direct  the  BCBP  to 
assess  the  resulting  assessment  rates 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period.  For 
customer's  duty-assessment  purposes, 
we  will  calculate  importer-specific 
assessment  rates  by  dividing  the 
dumping  margins  calculated  for  each 
importer  by  the  total  entered  value  of 
sales  for  each  importer  during  the 
period  of  review. 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  wire  rods  from  India 
entered,  or  withdrawrn  from  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  Viraj  Group,  Mukand,  and 
Panchmahal  will  be  the  rates  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiu-er  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  \he  "all 
others"  rate,  which  is  48.80  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbiu'sement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  1o  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  retiim/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 


with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  May  8.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  1 

Issues  in  the  Decision  Memorandum 

A.  Issues  with  regard  to  Panchmahal 
Comment  1 :  Facts  Available 

B.  Issues  with  regard  to  Mukand 

Comment  2:  Agency  Sales 
Comment  3:  Use  of  Facts  Available 
Comment  4:  Interest  Expense 
Comment  5:  Sales  Overhead  Expense 
Comment  6:  Treatment  of  Unremnded 
Taxes 

Comment  7:  Import  Duties 
Comment  8:  Packing  Costs 

C.  Issues  with  regard  to  the  Viraj  Group  ^ 

Comment  9:  The  Viraj  Group's  Cost  Data 

Comment  10:  Collapsing  the  Viraj  Group 

Comment  1 1 :  Financial  Expenses  of  the 

Viraj  Group 

Comment  12:  Raw  Material  Cost 

Comment  13:  Non-Dumped  Sales 

Comment  14:  Ministerial  Errors 

[FR  Doc.  03-12186  Filed  5-14-t03:  8:45  am) 

BILUNG  CODE  3S1&-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041703A] 

Notice  of  Regionai  Fisheries 
Managenf>ent  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings 

SUMMARY:  NMFS  is  scheduling  a  series 
of  eight  regional  constituent  meetings 
beginning  in  June  and  rurming  through 
September  to  gather  public  input  on 
ways  to  improve  the  effectiveness  of 
NMFS  and  its  management  of  living 
marine  resources.  The  regional  meetings 
will  be  a  collaborative  effort  involving 
all  major  marine  fisheries  interests.  The 
primary  objective  is  to  assemble  and 
provide  a  comprehensive  analysis  of  the 
diverse  opinions,  attitudes,  and 
perspectives  of  marine  resource 
stakeholders  as  they  relate  to  broad 
themes  in  fisheries  management.  The 
secondary  objective  is  to  identify 
performance  measures. 
DATES:  The  meetings  will  be  held  in 
eight  regional  locations.  See  Meeting 
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Times,  Dates,  and  Agenda  for  specific 
dates  and  times.  To  submit  comments, 
see  FOR  FURTHER  INFORMATION  CONTACT. 
ADDRESSES:  For  locations  of  tlie 
meetings  see  SUPPLEMENTARY 
INFORMATION.  Information  on  the 
meetings  will  be  updated  periodically 
on  NMFS'  web  page:  http:// 
www.nmfs.noaa.gov/ 
constit    sessions    2003.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Lawson.  NMFS,  telephone: 
301-713-2239;  fax:  301-713-1940; 
email:  patricia.lawson@noaa.gov.  To 
submit  e-Comments  (see  E-Comments 
Pilot  Program). 
SUPPLEMENTARY  INFORMATION: 

Meeting  Times,  Dates,  and  Agenda 

1.  Western  Pacific  Meeting:  June  10. 
2003,  6  p.m.  -  8  p.m.  and  June  11,  2003. 
10  a.m.  - 1  p.m.  The  meeting  location  is 
the  Ala  Moana  Hotel,  410  Atkinson 
Drive  Honolulu,  HI  96814,  telephone: 
808-955-4911. 

2.  North  Pacific  Meeting:  June  13, 
2003,  2  p.m.  -  5  p.m.  and  6  p.m.  -  8  p.m. 
The  meeting  location  is  the  Kodiak  Inn- 
Best  Western,  236  Rezanof  Drive  West, 
Kodiak,  AK  99615,  telephone:  907-486- 
5712. 

3.  Caribbean  Meeting:  June  20,  2003, 
9  a.m.  - 12  p.m.  and  6  p.m.  -  8  p.m.  The 
meeting  location  is  the  Wyndham  Sugar 
Bay  Resort  and  Spa,  6500  Estate  Smith 
Bay,  St.  Thomas,  USVI,  telephone:  340- 
777-7100. 

4.  Gulf  of  Mexico  Meeting:  July  15, 
2003,  2  p.m.  -  5  p.m.  and  6  p.m.  -  8  p.m. 
The  meeting  location  is  The  Naples 
Beach  Hotel  &  Golf  Club,  851  Gulf  Shore 
Blvd.  North.  Naples.  FL  34102, 
telephone:  800-237-7600. 

5.  Mid- Atlantic  Meeting:  August  5, 
2003, 1  p.m.-  4  p.m.  and  6  p.m.  -8  p.m. 
The  meeting  location  is  the  Wyndham 
Baltimore  -  Iimer  Harbor,  101  West 
Fayette  Street,  Baltimore,  MD  21201, 
telephone:  410-752-1100. 

6.  Pacific  Meeting:  September  8,  2003, 
6  p.m.  -  8  p.m.  and  September  9,  2003, 

8  a.m.  - 11  p.m.  The  meeting  location  is 
the  Double  Tree  Guest  Suites  Seattle 
Southcenter,  16500  Southcenter 
Parkway,  Seattle,  WA  98188,  telephone: 
206-575-8220. 

7.  New  England  Meeting:  September 
16,  2003,  2  p.m.  -  5  p.m.  and  6  p.m.  - 

8  p.m.  The  meeting  location  is  the 
Hohday  Iim  Express,  110  Middle  Street, 
Fairhaven,  MA  02719,  telephone:  508- 
997-1281. 

8.  South  Atlantic  Meeting:  September 
18,  2003,  1:30  p.m.  -  4:30  p.m.  and  6 
p.m.  -  8  p.m.  The  meeting  location  is  the 
Pawley's  Plantation,  70  Tanglewood 
Drive,  Pawley's  Island,  SC  29585, 
telephone:  800-367-9959. 


E-Comments  Pilot  Program 

NMFS  encourages  the  public  to 
participate  in  submitting  comments  by 
the  e-comment  program.  To  this  end, 
NMFS  is  accepting  comments  by. 
submitted  mail,  fax,  and  the  Internet  as 
part  of  its  e-Comments  pilot  project.  The 
e-Comments  pilot  project  is  designed  to 
introduce  electronic  commenting  to  its 
constituents.  You  can  respond  to  the 
questions  on  the  e-comment  page 
through  NMFS'  web  page  http:// 
www.  nmfs.n  oaa  .gov/ 

constit    sessions 2003.html.  The 

public  is  encouraged  to  use  the  new  web 
site  to  compose  £md  submit  comments 
on  the  regional  constituent  meetings.  In 
submitting  comments,  please  include 
your  name,  address  and  reason  for  each 
comment.  NMFS  also  invites  public 
comments  on  the  e-Comments  program 
that  allows  you  to  submit  your 
comments  on  line.  Please  submit  your 
comments  by  only  one  means. 
Comments  received  from  the  public  will 
become  part  of  the  public  record  and 
will  be  posted  on  the  e-Comments  web 
site  http://www.nmfs.noaa.gov/ 
emeetings. 

Areas  NMFS  is  soliciting  public 
comments  on: 

(1)  Issue(s)  -  What  are  the  key  issue(s) 
facing  fisheries  management,  nationally 
or  regionally? 

(2)  Responsibility  -  Who  should  have 
management  or  conservation 
responsibility?  (If  commenting,  indicate 
issue  comment  relates  to.) 

(3)  Process  -  How  could  the  Federal 
process  of  managing  fisheries  be 
improved? 

(4)  Performance  Measure  -  How  could 
one  measure  whether  the  solution  is 
being  properly  implemented  and 
working?  (If  conunenting.indicate  issue 
performance  measure  relates  to.) 

(5)  Contact  -  Briefly  describe  the  best 
way  for  NMFS  to  keep  the  public 
informed  about  changes  within  the 
agency  and  fisheries  management. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patricia  Lawson 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
2  weeks  before  each  meeting. 

Dated:  May  12,  2003. 

William  T.  Hogarth, 

Assistant  Administrator,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-12159  Filed  5-14-03;  8:45  am) 

BtUJNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Western  Hemisphere  Institute  for 
Security  Cooperation  Board  of 
Visitors;  Meeting 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  Board  of  Visitor  (BoV)  for 
the  Western  Hemisphere  Institute  for 
Security  Cooperation  (WHINSEC). 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  This  board  was 
chartered  on  February  1,  2002,  in 
compliance  with  the  requirements  set 
forth  in  10  U.S.C.  2166. 

Date:  June  3-4,  2003. 

Time:  3:30  p.m.  to  5:30  p.m.  (June  3, 
2003).  8  a.m.  to  2:30  p.m.  (June  4,  2003). 

Location:  Pratt  Hall,  Building  35,  7011 
Morrison  Ave.,  Fort  Berming,  GA  31905. 

Proposed  Agenda:  the  WHINSEC  BoV 
will  elect  BoV  leadership  for  calendar 
year  2003,  establish  its  2003  schedule; 
validate  and  or  establish  sub- 
committees; receive  status  briefings  of 
actions  taken  on  last  year's  BoV 
recommendations  and  on  new  activities 
and  efforts  since  December  2002.  The 
Board  will  look  into  the  areas  deferred 
from  the  2002  sessions:  WHINSEC  fiscal 
affairs  and  physical  equipment.  The 
Board  will  also  look  into  any  matters  it 
deems  important  and  will  meet  with 
groups  of  WHINSEC  students. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
LaPlante,  BCPI,  Limited,  Army  G-3 
(Room  2D337).  400  Army  Pentagon. 
Washington.  DC  20310,  telephone  (703) 
692-7419  or  Dr.  Mary  Grizzard  at  (703) 
614-8414. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  There 
will  be  time  set  aside  for  public 
comments  by  individuals  and 
organization  on  June  4,  2003.  Public 
comment  and  presentations  will  be 
limited  to  two  minutes  each  and 
members  of  the  public  desiring  to  make 
oral  statements  or  presentations  must 
inform  the  contact  personnel,  in  writing. 
Requests  must  be  received  before 
Wednesday,  May  28,  2003.  Mail  written 
presentations  and  requests  to  register  to 
attend  the  public  sessions  to:  Dr.  Mary 
Grizzard  or  Mr.  LaPlante.  Public  seating 
is  limited,  and  is  available  on  a  first " 
come,  first  served  basis. 
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Dated:  May  5,  2003. 

Jokn  C.  Speedy  m, 

SES,  Designated  Federal  Officer.  WHINSEC 
BoV. 

(FR  Doc.  03-12154  Filed  5-14-03;  8:45  am) 

BILLING  CODE  STIO-OS-M 

1  I 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement 
for  the  Proposed  Royal  D'lberviile 
Hotel  and  Casino  Development,  City  of 
D'lberviile,  Hanison  County,  MS 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  of  availability 
aimounces  the  public  release  of  the 
Draft  Enviroimiental  Impact  Statement 
(DEIS)  for  the  Proposed  Royal 
D'lberviile  Hotel  and  Casino 
Development,  City  of  D'lberviile, 
Harrison  County,  MS.  On  February  23, 
1998,  Royal  D'lberviile,  Inc.  submitted  a 
Joint  Permit  Application  and 
Notification  to  the  U.S.  Army  Corps  of 
Engineers  (Corps),  Mobile  District,  the 
Mississippi  Department  of 
Environmental  Quality,  Office  of 
Pollution  Control  and  the  Mississippi 
Department  of  Marine  Resources  for  the 
D'lberviile  project.  The  proposed  action 
involves  the  construction  of  a  dockside 
casino  adjacent  to  the  west  side  of  the 
I-llO  bridge  over  the  Back  Bay  of  Biloxi 
in  D'lberviile,  Harrison  Coimty, 
Mississippi.  Based  on  a  review  of  the 
letel  of  impacts  associated  with  the 
proposed  action,  the  Mobile  District 
published  in  Federal  Register, 
November  21,  2001  (66  FR  58459),  a 
notice  of  intent  to  prepare  a  DEIS  for  the 
proposed  Royal  D'lberviile  Casino  and 
Hotel,  located  in  D'lberviile,  Harrison 
County,  MS.  This  DEIS  has  been 
developed  by  the  Corps  (lead  agency) 
and  10  cooperating  Federal  and  state 
agencies.  The  DEIS  provides  a 
comprehensive  enviroimiental  analysis 
to  aid  in  the  decision-making  process  to 
deny  or  approve  the  Department  of  the 
Army  permit  for  the  proposed 
D'lberviile  Hotel  and  Casino  Project. 
DATES:  The  public  conmient  period  for 
the  DEIS  will  extend  through  June  30, 
2003. 

ADDRESSES:  To  receive  a  copy  of  the 
DEIS,  or  to  submit  comments,  contact 
U.S.  Army  Corps  of  Engineers,  Mobile 
District,  Coastal  Environment  Team, 
Post  Office  Box  2288,  Mobile,  AL 
36628-0001.  A  copy  of  the  hill 
document  may  also  be  viewed  in  the 


Gulfport  Fhiblic  Library,  Gulfport,  the 
Margaret  Sherry  Memorial  Library  in 
Biloxi,  the  D'lberviile  Public  Library  in 
D'lberviile,  or  in  the  Mobile  District. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Ivester  Rees,  Ph.D.,  EIS  Manager, 
(334)  694-4141.  facsimile  number  (334) 
690-2727  or  e-mail  address 
[susan.i.rees@sam.usace.anny.miI). 

SUPPLEMENTARY  INFORMATION:  Public 
comments  can  be  submitted  through  a 
variety  of  methods.  Written  comments 
may  be  submitted  to  the  Corps  by  mail, 
facsimile,  or  electronic  methods, 
comments  (written  or  oral)  may  be 
presented  at  a  public  meeting  to  be 
scheduled  during  the  month  of  June  in 
D'lberviile,  MS.  Additional  information 
on  these  meetings  will  be  mailed  in  a 
public  notice  to  the  agencies  and  public 
and  annovmced  in  news  releases. 

Dated:  May  5,  2003. 
Ronald  A.  Krizman, 
Chief,  Regulatory  Branch. 
[FR  Doc.  03-12156  Filed  5-14-03;  8:45  am] 

BILUN6  CODE  3710-CR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Section  227  National  Shoreline  Erosion 
Control  Demonstration  Project,  63rd 
Street,  "Hotspot"  Miami  Beach,  Dade 
County,  FL 

AGENCY:  Department  of  the  Army,  Corps 
of  Engineers,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps) 
intends  to  prepare  a  Technical  Report 
and  100%  Plans  and  Specifications  with 
a  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  placement  of  an 
innovative  breakwater  design  to  help 
control  erosion  along  the  upcoming  Test 
Fill  at  North  Miami  Beach  using  a 
domestic  upland  sand  source.  The 
proposed  project  is  to  be  constructed 
fi-om  NE.  63rd  Street  to  NE.  65th  Street, 
Miami  Beach,  Dade  County,  FL.  The 
Secretary  of  the  Army  is  responsible  for 
report  approval,  a  collaborative  effort 
between  the  Jacksonville  District  and 
Waterways  Experiment  Station, 
Vicksburg,  MS. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  Stevenson,  U.S.  Army  Corps  of 
Engineers,  Planning  Division,  Plan 
Formulation  Branch,  701  San  Marco 
Blvd,  Jacksonville,  FL,  32207. 


paul.c.stevenson@usace.army.mil  by  e- 
mail,  or  phone  904-232-3747. 

SUPPLEMENTARY  INFORMATION: 

a.  Authorization.  Authority  and  funds 
for  the  project  are  provided  by  section 
227,  of  the  Water  Resources 
Development  Act  (WRDA)  of  1996,  as 
amended.  The  proposed  section  227, 
National  Shoreline  Erosion  Control 
Demonstration  Project,  63rd  Street, 
"Hotspot",  Miami  Beach,  Dade  County, 
Florida,  has  awarded  a  contract  to  URS 
Group  to  complete  100%  plans  and 
specifications  for  an  innovative 
breakwater  to  help  control  erosion  along 
the  Dade  County  Beach  Erosion  Control 
and  Hurricane  Protection  (BEC&HP) 
Project  in  the  same  location.  The 
BEC&HP  for  Dade  County,  Florida  was 
authorized  by  the  Flood  Control  Act  of 
1968  (with  supplemental  Appropriation 
Act  of  1985  and  WRDA  1986)  to  protect, 
reduce  the  loss  of  public  beachfront  and 
to  prevent  or  reduce  periodic  damages 
and  potential  risk  life,  health  and 
property  in  the  developed  lands 
adjacent  to  the  beach. 

b.  Study  Area:  The  project  area  begins 
at  NE.  63rd  Street  and  continues  north 
to  NE.  65th  Street,  Miami  Beach,  FL,  an 
erosion  hot  spot. 

c.  Project  Scope:  The  proposed  project 
area  is  very  specific  to  the  erosion  hot 
spot  area  of  Miami  Beach,  between  NE. 
63rd  Street  and  NE.  65th  Street.  The 
proposed  project  footprint  will  cover 
approximately  1 ,800  linear  foot  by  40- 
foot  wide  and  4.5  to  6-foot  high,  covered 
by  at  least  one  foot  of  water  at  Mean 
Low  Water  (MLW),  150-foot  fit)m  the  toe 
of  fill. 

d.  Preliminary  Alternatives:  The  DEIS 
will  evaluate  the  No  Action  Plan  and 
the  nearshore  Submerged  Artificial  Reef 
Training  (SMART)  stnictiu-e.  SMART  is 
proposed  approximately  150-foot  from 
the  toe  of  fill  for  the  Test  Beach 
Renourishment  at  Miami  Beach,  in  the 
vicinity  of  63rd  Street,  "Hotspot". 
Miami  Beach,  FL.  The  SMART  design 
consists  of  groupings  of  reef  modules  in 
200-foot  by  40-foot  segments,  attached 
to  an  articulated  armor  concrete  mat, 
parallel  to  the  shoreline  for  a  total 
length  of  1,800-foot.  The  artificial  reef 
modules  would  vary  in  size  from  2,400 
(4.5-foot  high)  poimds  to  9,800  (6-foot 
high)  poimds  and  be  covered  by  a 
minimum  of  1-foot  of  water  at  MLW. 
The  reef  modules  would  be  anchored  to 
the  mats  to  prevent  "rolling".  Mat  ends 
would  be  free  of  reefs  modules  to  help 
prevent  scouring.  The  SMART  design 
breakwater  is  proposed  to  help  control 
erosion  along  the  renourished  and 
provide  environmental  benefits  [see  ftp 
site  ftp://ftp.saj.  usace.army.mil/pub/ 
uploads/kScdstjv/ 
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URSMiamiHotSpotSection227/  for  the 
30%  submittal). 

e.  Issues:  This  DEIS  will  evaluate  the 
potential  impacts  of  the  imiovative 
submerged  breakwater.  The 
enviromnental  analysis  will  incorporate 
the  results  of  studies/surveys  of 
environmental  resources  within  the 
proposed  project  area  and  cumulative 
effects  the  proposed  structure  may 
produce. 

f.  Scoping:  Scoping  for  the  section  227 
National  Shoreline  Erosion  Control 
Development  and  Demonstration 
Project,  63rd  Street,  "Hotspot",  Miami 
Beach,  Date  County,  FL  was  initiated 
April  28,  2003,  via  letter.  A  scoping 
meeting  and  teleconference  was  held 
April  14,  2003,  with  interested  resource 
agency  participants.  The  proposed 
project  area  has  been  scoped  for  several 
previous  Environmental  Impact 
Statements  (EIS)  and  Environmental 
Assessments  in  the  past.  We  invite  the 
participation  of  affected  Federal,  State 
and  local  agencies,  affected  Indian 
tribes,  other  interested  private 
organizations  and  the  public. 

g.  DEIS  Preparation:  The  forecasted 
completion  date  for  the  EIS  and 
National  Enviromnental  Policy  Act 
work  is  February  4,  2004. 

Dated:  May  1,  2003. 
George  M.  Strain, 

Acting  Chief.  Planning  Division. 

[FR  Doc.  03-12155  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  3710KM 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-232-A] 

Application  to  Export  Eiectric  Energy; 
OGE  Energy  Resources,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  appUcation. 

summary:  OGE  Energy  Resources,  Inc. 
(OERI)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  June  16,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  (202) 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  (202) 
586-4708  or  Michael  Skinker  (Program 
Attorney)  (202)  586-2793. 


SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  6,  2001,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  OERI  to  transmit  electric  energy 
from  the  United  States  to  Cemada.  On 
April  16,  2001,  OERI  was  issued  an 
export  authorization  by  DOE  for  a  two 
year  period.  The  authorization  expired 
on  April  16,  2003.  On  April  22,  2003, 
OERI  applied  to  DOE  for  renewal  of  its 
application.  OERI  is  an  Oklahoma 
corporation  created  for  the  piuposes  of 
marketing  electricity,  natiu'al  gas  and 
other  energy  conunodities  throughout 
North  America.  OERI  will  piu-chase  the 
power  to  be  exported  from  electric 
utilities  and  Federal  power  marketing 
agencies  in  the  United  States. 

OERI  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Boimeville 
Power  Administration,  Citizens  Utilities 
Co.,  Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Inc.,  Minnkota  Power  Cooperative,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  OERI,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
conunents  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  OERI  appUcation  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-232- 
A.  Additional  copies  are  to  be  filed 
directly  with  Patricia  Horn,  Esq., 
Generd  Counsel,  Enogex  Inc.,  Suite  600, 
515  Central  Park  Drive,  Oklahoma  City, 


OK  73105  and  Tyson  L.  Williams, 
Attorney,  OEG  Energy  Resources,  Inc. 
Suite  408  Oklahoma  City,  OK  73105. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  May  8,  2003. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coals- Power  Im/Ex,  Office  of  Coal 
6-  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  03-12162  Filed  5-14-03;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Controlled  Hydrogen  Fleet  and 
Infrastructure  Demonstration  and 
Validation  Project 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Issuance  of  solicitation  for 

financial  assistance  applications, 

solicitation  nimiber  DE-PS36- 

03GO93010. 

SUMMARY:  The  Office  of  Hydrogen,  Fuel 
Cell,  and  Infrastructure  Technologies  of 
the  Department  of  Energy  (DOE)  Office 
of  Energy  Efficiency  and  Renewable 
Energy  is  soliciting  financial  assistance 
Applications  with  the  objective  of 
supporting  industry  efforts  and  the 
President's  Hydrogen  Fuel  Initiative  in 
developing  a  path  to  a  hydrogen 
economy.  DOE  intends  to  provide 
financial  support  imder  provisions  of 
the  Hydrogen  Futiire  Act  of  1996. 
DATES:  Issuance  of  the  Solicitation  is 
planned  for  May  5,  2003  with  a  closing 
date  of  August  15,  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  interested 
parties  should  access  the  DOE  Industry 
Interactive  Procurement  System  (HPS) 
Web  site.  The  Solicitation  can  be 
obtained  directly  through  HPS  at 
http://e-center.doe.gov  by  browsing 
opportunities  by  Program  Office, 
Financial  Assistance,  Golden  Field 
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Qffic&i  and  then  selecting  this 
Solicitation  niunber.  DOE  will  not  issue 
paper  copies  of  the  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Damm,  Contracting  Officer,  via 
facsimile  to  (303)  275-4788  or 
electronically  to 

h2validation@go.doe.gov.  Once  the 
Solicitation  is  issued',  all  questions  must 
be  submitted  through  HPS  per  the 
instructions  contained  in  the 
Solicitation.  Responses  to  questions  will 
be  posted  on  the  HPS  Web  site.  Further 
information  on  DOE's  Hydrogen,  Fuel 
Cells,  and  Infrastructture  Technologies 
Program  can  be  viewed  at  http:// 
www.eere.energy.gov/ 
hydrogenandfuelcells. 

SUPPLEMENTARY  INFORMATION:  Under  this 
Solicitation,  DOE  is  soliciting 
Applications  for  Validation  projects  that 
include  the  testing,  demonstration,  and 
validation  of  hydrogen  fuel  cell  vehicles 
and  infrastructure,  and  the  required 
vehicle  and  infrastructure  interfaces  for 
complete  system  solutions.  The 
Validation  projects  should  also  include 
a  comprehensive  safety  plan,  a  program 
that  enhances  the  development  of  codes 
and  standards,  and  a  comprehensive, 
integrated  education  and  training 
campaign. 

Awards  under  this  Solicitation  will  be 
Cooperative  Agreements,  wath  a  five- 
year  Project  Period.  Teams  under  this 
Solicitation  must  include  an  automobile 
manufacturer  and  an  energy  company, 
with  one  of  the  two  entities  proposed  as 


the  Applicant.  DOE  anticipates  selecting 
three  to  five  Applications  for 
negotiation  toward  Award.  Subject  to 
the  availability  of^annual  congressional 
appropriations,  the  total  cumulative 
DOE  funding  available  under  this 
Solicitation  for  all  projects  is 
anticipated  to  be  between  $150  million 
and  $240  million.  Applicant  cost  share 
is  required  in  order  to  be  considered  for 
an  Award  under  this  Solicitation.  The 
minimiuh  required  cost  share  varies 
with  the  type  of  Applicant  and  type  of 
proposed  project  and  will  be  specified 
in  the  Solicitation. 

Issued  in  Golden,  Colorado,  on  May  5, 
2003. 

Jerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  03-12163  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  03-1 S-NG,  03-1 4-NG,  et  at.] 

H.Q.  Energy  Services  (U.S.)  Inc.,  PG&E 
Energy  Trading-Gas  Corporation, 
Cargill,  Incorporated,  Statoll  Natural 
Gas  LLC,  Dartmouth  Power 
Associates,  Limited  Partr>ership; 
Orders  Granting  Auttiorlty  to  import 
and  Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  orders. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  April  2003,  it  issued 
Orders  granting  authority  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix 
and  may  be  found  on  the  FE  Web  site 
at  http://www.fe.doe.gov  (select  gas 
regulation),  or  on  the  electronic  bulletin 
board  at  (202)  586-7853.  They  are  also 
available  for  inspection  and  copying  in 
the  Office  of  Natural  Gas  &  Petroleum 
Import  &  Export  Activities,  Docket 
Room  3E-033,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  Docket  Room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  May  5th, 
2003. 

Clifford  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  Sr  Petroleum  Import  6-  Export 
Activities,  Office  of  Fossil  Energy. 


APPENDIX— Orders  Granting  Import/Export  Authorizations 

[DOE/FE  Authority] 


'Order  No. 


Date 
issued 


Importer/exporter  FE  Dock- 
et No. 


Import 
volume 


Export 
volume 


Comments 


1$61 


111^ 


11163 


1664 
1865 


4-4-03 


4-4-03 


4-15-03 


4-21-03 


4-28-03 


H.Q.  Energy  Services  (U.S.) 
Inc..  03-1 5-NG. 

PG&E  Energy  Trading-Gas 
Corporation,  03-1 4-NG. 

Cargill,  Incorporation  03- 
17-NG. 


Statoil  Natural  Gas  LLC. 
03-16-LNG. 

Dartmouth  Power  Associ- 
ates Limited  Partnership 
03-1 8-NG. 


200  Bcf 


100  Bcf 


1,500  Bcf 


190  Bcf 


11.68  Bcf 


200  Bcf 


100  Bcf 


500  Bcf 


Import  and  export  natural  gas  from  and  to  Canada  and 
Mexico,  t)eginning  on  May  1,  2003,  and  exterKJing 
through  April  30,  2005. 

Impori  and  export  natural  gas  from  and  to  Canada,  be- 
ginning on  July  1,  2003,  and  extending  through  June 
31 ,  2005. 

Impori  up  to  a  comtMned  total  of  natural  gas  from  Can- 
ada and  Mexico,  and  to  expori  up  to  a  combined  total 
of  natural  gas  to  Canada  and  Mexico,  t>eginning  on 
April  15,  2003,  and  extending  through  April  14,  2005. 

Impori  liquefied  natural  gas  from  various  intematior^ 
sources,  beginning  on  June  1,  2003,  and  extending 
through  May  31,  2005. 

Impori  natural  gas  from  Canada,  beginning  on  May  7. 
2003,  and  extending  through  May  6,  2005. 
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[FR  Doc.  03-12161  Filed  5-14-03;  8:45  am] 

BiLUNG  CODE  645(M)1-P 

DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Chemistry  and 
Metallurgy  Research  Building 
Replacement  Project  at  Los  Alamos 
National  Laboratory,  Los  Alamos,  NM 

AGENCY:  U.S.  Department  of  Energy, 
National  Nuclear  Security 
Administration. 

ACTION:  Notice  of  availability  and  public 
hearings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  and  the  DOE  Regulations 
Implementing  NEPA  (10  CFR  part  1021), 
the  National  Nuclear  Security 
Administration  (NNSA),  am  agency 
within  the  U.S.  Department  of  Energy 
(DOE),  annoimces  the  availabiUty  of  the 
Dmft  Environmental  Impact  Statement 
for  the  Chemistry  and  Metallurgy 
Research  Building  Replacement  Project 
at  Los  Alamos  National  Laboratory,  Los 
Alamos,  New  Mexico  (the  Draft  CMRR 
EIS),  and  the  dates  and  locations  for  the 
public  hearings  to  receive  comments  on 
the  Draft  CMRR  EIS.  The  present 
Chemistry  and  Metallurgy  Research 
(CMR)  Building  at  Los  Alamos  National 
Laboratory  (LANL)  houses  mission 
critical  analytical  chemistry,  material 
characterization  and  actinide  (actinides 
are  any  of  a  series  of  elements  with 
atomic  numbers  ranging  from  actinium- 
89  through  lawrencium-103)  research 
and  development  capabilities.  The  Draft 
CMRR  EIS  considers  the  potential 
environmental  impacts  that  could  result 
due  to  the  consolidation  and  relocation 
of  these  CMR  capabilities  from  the 
existing  aged  CMR  Building  to  a  new 
facility  such  that  these  capabilities 
would  be  available  on  a  long-term  basis 
to  successfully  accomplish  LANL 
mission  support  activities  or  programs. 
The  Draft  CMRR  EIS  also  considers  the 
no-action  alternative  of  maintaining  the 
CMR  capabilities  at  the  CMR  Building. 
DATES:  The  NNSA  invites  members  of 
Congress,  American  Indian  Tribal 
Governments,  state  and  local 
governments,  other  Federal  agencies, 
and  the  general  public  to  provide 
comments  on  the  Draft  CMRR  EIS.  The 
comment  period  nms  through  June  30, 
2003;  the  NNSA  will  consider  all 
comments  received  or  postmarked  by 


that  date.  Comments  postmarked  after 
June  30,  2003,  will  be  considered  to  the 
extent  practicable.  As  part  of  the  public 
comment  period  for  the  Draft  CMRR 
EIS,  pubic  hearings  will  be  held  on  June 
3rd  and  4th,  2003,  to  provide  the  public 
and  stakeholders  with  an  opportunity  to 
present  comments  on  the  draft 
document,  ask  questions,  and  discuss 
concerns  with  DOE  and  NNSA  officials 
regarding  the  Draft  CMRR  EIS.  The 
dates,  times,  and  locations  for  these 
public  hearings  are  as  follows: 

June  3,  2003,  6:30  p.m.-9  p.m..  Fuller 
Lodge,  2132  Central  Avenue,  Los 
Alamos,  NM. 

June  4,  2003,  6:30  p.m.-9  p.m.,  Cities 
of  Gold  Hotel,  Highway  84/285. 
Pojoaque,  NM. 

ADDRESSES:  A  copy  of  the  Draft  CMRR 
EIS  or  its  Summary  may  be  obtained 
upon  request  by  writing  to:  U.S. 
Department  of  Energy.  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  Attn:  Ms.  Elizabeth  Withers, 
Office  of  Facility  Operations,  528  35th 
Street,  Los  Alamos,  New  Mexico,  87544; 
by  facsimile  ((505)  667-9998);  or  by  E- 
mail  (CMRR  EIS@doeal.gov).  Please 
mark  all  envelopes,  faxes  and  e-mail: 
"Draft  CMRR  EIS  Comments".  Copies  of 
the  Draft  CMRR  EIS  are  also  available 
for  review  at:  the  Los  Alamos  Outreach 
Center,  1619  Central  Avenue,  Los 
Alamos,  New  Mexico,  87544;  and  the 
Zimmerman  Library,  University  of  New 
Mexico,  Albuquerque.  New  Mexico 
87131. 

Specific  information  regarding  the 
public  hearings  can  also  be  obtained  by 
the  means  described  above.  Comments 
concerning  the  Draft  CMRR  EIS  can  be 
submitted  by  the  means  described  above 
or  by  leaving  a  message  on  the  EIS 
Hotline  at  (toll  free)  1-877-491-4957. 
The  Hotline  will  have  instructions  on 
how  to  record  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  NNSA  NEPA 
process,  please  contact:  Mr.  James 
Mangeno  (NA-3.6).  NEPA  Compliance 
Officer  for  the  National  Nuclear  Security 
Administration.  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
8395.  For  general  information  about  the 
DOE  NEPA  process,  please  contact:  Ms. 
Carol  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Compliance  (EH^2), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4600, 
or  leave  a  message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  Mission 
critical  CMR  capabilities  at  LANL 
support  NNSA's  stockpile  stewardship 
and  management  strategic  objectives. 


CMR's  analytical  chemistry,  materials 
characterization,  and  actinide  research 
and  development  capabilities  are 
necessary  to  support  the  current  and 
future  directed  stockpile  work  and 
campaign  activities  conducted  at  LANL. 
The  CMR  Building  is  over  50  years  old 
and  approaching  end  of  life.  Studies 
conducted  in  the  late  1990s  identified  a 
seismic  fault  trace  located  beneath  the 
CMR  Building,  which  greatly  increases 
the  level  of  structural  upgrades  needed 
for  the  building  to  meet  current 
structural  seismic  code  requirements  for 
a  HazcU-d  Category  2  nuclear  facility. 
The  CMR  Building  has  been  upgraded 
such  that  operations  can  continue,  on  a 
restricted  basis,  in  support  of  national 
security  missions.  The  CMR  Upgrades 
project  was  designed  to  extend  the  life 
of  the  CMR  Building  through 
approximately  2010.  It  would  be  cost 
prohibitive  to  perform  the  needed 
repairs,  upgrades,  and  systems 
retrofitting  for  long-term  (beyond  2010), 
unrestricted  use  of  the  CMR  Building. 

NNSA  cannot  perform  the  assigned 
LANL  mission  critical  CMR  capabilities 
in  the  existing  CMR  Building  at  an 
acceptable  level  of  risk  to  public  and 
worker  health  and  safety  without 
operational  restrictions.  These 
operational  restrictions  preclude  the  full 
implementation  of  the  level  of  operation 
DOE  decided  upon  through  its  Record  of 
Decision  for  the  1999  LANL  Site- wide 
Environmental  Impact  Statement  for  the 
Continued  Operation  of  Los  Alamos 
National  Laboratory  (DOE/EIS-0238). 
CMR  capabilities  are  necessary  to 
support  the  current  and  directed 
stockpile  work  and  campaign  activities 
at  LANL.  By  2010,  operations  will  have 
been  conducted  in  the  existing  CMR 
Building  for  60  years;  this  is  the 
estimated  operational  life  span  for 
nuclear  operations  at  the  existing  CMR 
Building.  Given  that  the  CMR  Building 
is  near  the  end  of  its  useful  life,  action 
is  now  required  by  NNSA  to  assess 
alternatives  for  continuing  these 
activities  for  the  succeeding  50  years. 

The  CMRR  EIS  evaluates  the 
environmental  impacts  associated  with 
relocating  the  CMR  capabilities  at  LANL 
to  new  buildings  sited  at  the  following 
alternative  locations:  (1)  Next  to  the 
Plutonium  Facility  at  Technical  Area  55 
(TA-55)  at  LANL  (the  Proposed  Action), 
and  (2)  a  "greenfield"  site  near  TA-55 
within  TA-6.  The  NNSA  also  evaluated 
performing  minimal  necessary 
structural  and  systems  upgrades  and 
repairs  to  portions  of  the  existing  CMR 
Building  and  continuing  the  use  of  these 
upgraded  portions  of  the  structure  for 
administrative  offices  and  support 
function  purposes,  as  well  as  evaluating 
the  potential  decontamination  and 
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demolition  of  the  entire  existing  CMR 
Building  as  disposition  options  coupled 
with  the  alternatives  for  construction 
and  operation  of  new  nuclear  laboratory 
facilities  at  the  two  previously 
identified  locations.  The  EIS  considers 
the  performance  of  minimal  necessary 
structural  and  systems  upgrades  and 
repairs  to  the  existing  CMR  Building  as 
a  no-action  alternative  with  continued 
maintenance  of  limited  mission  critical 
CMR  capabilities  at  the  CMR  Building. 
NNSA  expects  to  complete  the  Final 
CMRR  EIS  by  November  2003.  A  Record 
of  Decision  would  be  completed  no 
sooner  than  30  days  after  the  Final 
CMRR  EIS  is  issued. 

Signed  in  Washington.  DC  this  28th  day  of 
April,  2003. 
Everet  H.  Beckner, 

Deputy  Administrator  for  Defense  Programs, 
National  Nuclear  Security  Administration. 
[FR  Doc.  03-12164  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  6450-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Con^mission 

May  7,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  \ake  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  writh  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  shoidd  be 
submitted  on  or  before  July  14,  2003.  If 


you  anticipate  that  you  wall  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conmiunications 
Conunission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202^18-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0249. 

Title:  Section  74.781,  Station  Records. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  not-for-profit  institutions; 
State,  Federal  or  Tribal  Governments. 

Number  of  Respondents:  7,400. 

Estimated  Time  per  Response:  0.75 
hours. 

Frequency  of  Response: 
Recordkeeping;  annual  reporting 
requirement. 

Total  Annual  Burden:  5,735  hours. 

Total  Annual  Costs:  $666,000. 

Needs  and  Uses:  47  CFR  Section 
74.781  requires  licensees  of  low  power 
television,  TV  translator  and  TV  booster 
stations  to  maintain  adequate  records. 
FCC  staff  in  field  inspections  used  the 
records  to  ensure  that  reasonable 
measures  are  taken  to  maintciin  proper 
station  operations  and  to  ensure 
compliance  with  the  Commission's 
rules. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-12058  Filed  5-14-03:  8:45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  lB17(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  May  29. 
2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  James  Patrick  Koehler,  Aberdeen, 
South  Dakota;  to  acquire  additional 
voting  shares  of  Valley  Bancorp, 
Henderson,  Nevada,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Valley  Bank,  Henderson, 
Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  9,  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-12056  Filed  5-14-03:  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
03-11424)  pubhshed  on  pages  24742 
and  24743  of  the  issue  for  Thursday. 
May  8,  2003. 

Under  the  Federed  Reserve  Bank  of 
Boston  heading,  the  entry  for  Citizens 
Financial  Group.  Inc.,  Providence 
Rhode  Island,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Citizens  Financial  Group,  Inc., 
Providence,  Rhode  Island;  Royal  Bank 
of  Scotland,  PLC,  Theedinburgh;  Royal 
Bank  of  Scotland  Group  PLC. 
Theedinburgh;  and  RBSG  International 
Holdings  Limited,  Edinburgh,  all  in 
Scotland;  to  acquire  100  percent  of  the 
voting  shares  of  Port  Financial  Corp.. 
Brighton.  Massachusetts,  and  its 
subsidiary.  Cambridgeport  Bank, 
Cambridge,  Massachusetts,  and  to 
acquire  up  to  9.9  percent  of  the  voting 
shares  of  Cambridge  Bancorp, 
Cambridge,  Massachusetts,  and  thereby 
indirectly  acquire  voting  shares  of 
Cambridge  Trust  Company,  Cambridge, 
Massachusetts. 

Comments  on  this  application  must 
be  received  by  June  2,  2003. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  May  9,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-12055  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-03-04] 

Fiscai  Year  2003  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  that  under  this 
program  annoimcement  it  will  hold  a 
competition  for  one  award  to  support  a 
National  Consumer  Protection 
Technical  Resource  Center  at  a  federal 
share  of  approximately  $450,000  per 
year  for  a  project  period  of  three  years. 

Legislative  authority:  The  Health 
Insurance  Portability  and 
Accountability  Act  of  1996,  the  Older 
Americans  Act,  Public  Law  106-501 
(Catalog  of  Federal  Domestic  Assistance 
93.048,  Title  IV  and  Title  U 
Discretionary  Projects). 

Purpose  of  grant  award:  The  pmpose 
of  this  award  is  to  establish  one 
National  Consumer  Protection 
Technical  Resource  Center  to  provide 
advice,  guidance  and  technical 
assistance  to  AoA's  Senior  Medicare 
Patrol  (SMP)  projects.  These  projects 
test  the  best  ways  of  using  the  skills  of 
retired  nurses,  doctors,  accoimtants  and 
other  professionals  to  train  seniors  as 
expert  resoiuces  to  curb  health  care 
error,  fraud,  and  abuse. 

The  award  is  a  cooperative  agreement 
because  the  Administration  on  Aging 
will  be  substantially  involved  in  the 
development  and  execution  of  the 
activities  of  the  grantee. 

The  applicant  and  AoA  will  negotiate 
a  work  plan  which  details  activities 
necessary  to  implement  advice, 
guidance  and  technical  assistance  to 
SMP  projects.  The  applicant  will 
develop  strategies  with  AoA  to  replicate 
nationwide  best  practices  of  the  SMP 
program.  The  AoA  will  plan  national 
and  regional  conferences,  fonuns  and 
meetings  to  provide  program 
information,  training,  and  education. 
The  applicant  will  participate  in  these 
events  to  report  on  the  activities  of  the 
center. 


The  AoA  will  provide  a  contact 
person  for  the  center's  project  director/ 
staff  to  receive  SMP  grantee  information 
and  orientation  on  the  resources 
available  "in  house"  for  start  up 
activities.  AOA  will  also  conduct 
conference  calls  to  identify  priorities  or 
as  a  tool  for  planning  upcoming  events. 
The  grantee  will  be  required  to  report 
semiannually  on  the  progress  of  this 
project.  Based  on  the  review  of  the 
report,  AoA  will  negotiate  any 
modifications  needed  to  the  cooperative 
agreement.  At  the  end  of  each  budget 
period,  the  AoA  will  review  the 
project's  performance  and  determine  at 
the  time  if  future  funding  is  justified. 

Eligibility  for  grant  awards  and  other 
requirements:  Public  and  non-profit 
agencies,  organizations,  institutions, 
and  federally  recognized  tribes  are 
eligible  to  apply  under  this  program 
announcement.  Faith-based 
organizations  are  eligible  to  apply.  To  be 
considered  for  funding,  however,  the 
applicant  must  be  experienced  in 
providing  advice,  guidance  and 
technical  assistance  to  Medicare  fraud 
educational/ outreach  efforts. 

Executive  Order  12372  is  not 
applicable  to  this  grant  application. 

Grantees  must  cover  at  least  25%  of 
the  project's  total  cost  with  non-federal 
cash  or  in-kind  resources.  Grantees  must 
contribute  at  least  one  (1)  dollar  in  non- 
federal cash  or  in-kind  resources  for 
every  three  (3)  dollars  received  in 
federal  funding. 

Screening  criteria:  All  applications 
will  be  screened  to  assure  a  level 
playing  field  for  all  applicants. 
Applications  that  fail  to  meet  the 
screening  criteria  described  below  will 
not  be  reviewed  and  will  not  receive 
further  consideration. 

1.  Applications  must  be  postmarked 
by  midnight,  June  30,  2003,  or  hand- 
delivered  by  5:30  p.m.  Eastern  Time,  on 
June  30,  2003,  or  submitted 
electronically  by  midnight,  June  30, 
2003. 

2.  Electronic  submissions  must  be 
sent  to:  http://www.aoa.gov/egrants. 
Note:  For  electronic  submissions,  the 
required  signature  form  must  be 
postmarked  by  midnight,  June  30,  2003, 
or  hand-delivered  by  5:30  p.m..  Eastern 
Time,  on  Jime  30,  2003. 

3.  The  Project  Narrative  section  of  the 
application  must  not  exceed  20  pages. 
Page  fifteen  of  the  application  kit  details 
the  components  of  the  application  not 
included  in  this  limitation. 

Review  of  Applications:  Applications 
will  be  evaluated  against  the  following 
criteria:  Purpose  and  Need  for 
Assistance.  (20  Points),  Approach,  Work 
Plan  and  Activities.  (30  Points),  Project 
Outcomes,  Evaluation  and 


Dissemination.  (30  Points);  and  Level  of 
Effort  (20  points). 

DATES:  The  deadline  date  for  the 
submission  of  applications  is  June  30, 
2003. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Consumer  Choice  and 
Protection,  Washington,  DC  20201,  by 
calling  (202)  357-3532,  or  online  at 
http://www.aoa.gov/egrants. 

Applications  may  be  mailed  to  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management, 
Washington,  DC  20201,  attn:  Margaret 
Tolson  (AoA-03-04). 

Applications  may  be  delivered  to  the 
U.S.  Department  of  Health  and  Hiunan 
Services,  Administration  on  Aging, 
Office  of  Grants  Management,  One 
Massachusetts  Avenue,  NW.,  Room 
4604,  Washington,  DC  20201,  attn: 
Margaret  Tolson  (AoA-03-04). 

If  you  elect  to  mail  or  hand  deliver 
your  application  you  must  submit  one 
original  and  two  copies  of  the 
application;  an  acknowledgement  card 
will  be  mailed  to  all  applicants. 

SUPPLEMENTARY  INFORMATION:  All  grant 
applicants  are  encouraged  to  obtain  a  D- 
U-N-S  number  from  Dim  and 
Bradstreet.  It  is  a  nine-digit 
identification  number,  which  provides 
unique  identifiers  of  single  business 
entities.  The  D-U-N-S  number  is  free 
and  easy  to  obtain  from  http:// 
www.dnb.com/US/duns_update/. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Consumer  Choice  and 
Protection,  Washington,  DC  20201, 
telephone:  (202)  357-3532. 

Dated:  May  12,  2003. 
Josefina  G.  Carbonell,' 

Assistant  Secretary  for  Aging. 

[FR  Doc.  03-121^  Filed  5-14-03;  8:45  amj 

BILUNG  COOE  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04001] 

Grants  for  Education  Programs  In 
Occupational  Safety  and  Health;  Notice 
of  Availability  of  Funds 

Application  Deadline:  July  1,  2003. 
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A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  670(a)  of  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  670 
(a)).  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.263. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  grant  program  for 
institutional  training  grants  in 
occupational  safety  and  health.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Occupational  Safety 
and  Health. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  mandated  to  provide  an 
adequate  supply  of  qualified  persoimel 
to  carry  out  the  purposes  of  the 
Occupational  Safety  and  Health  Act. 
The  specific  purpose  of  this  program  is 
to  provide  financial  assistance  to 
eligible  applicants  to  assist  in  providing 
an  adequate  supply  of  qualified 
professional  occupational  safety  and 
health  personnel.  Projects  are  funded  to 
support  Occupational  Safety  and  Health 
Education  and  Research  Center  Training 
Grants  (ERCs)  and  Training  Project 
Grants  (TPGs). 

ERCs  are  academic  institutions  that 
provide  interdisciplinary  graduate 
training  and  continuing  education  in  the 
industrial  hygiene,  occupational  health 
nursing,  occupational  medicine, 
occupational  safety,  and  closely  related 
occupational  safety  and  health  fields. 
The  ERCs  also  serve  as  regional  resource 
centers  for  industry,  labor,  government, 
and  the  public.  TPGs  are  academic 
institutions  that  primarily  provide 
single-discipline  graduate  training  in 
the  industrial  hygiene,  occupational 
health  nursing,  occupational  medicine, 
occupational  safety,  and  closely  related 
occupational  safety  and  health  fields. 
Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Institute  for  Occupational 
Safety  and  Health:  Ensm-e  safer  and 
healthier  work  environments  for  all 
Americans  through  information 
dissemination,  knowledge  transfer,  and 
training. 

C.  Eligible  Applicants 

Any  public  or  private  educational  or 
training  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 


Samoa,  Guam,  the  Trust  Territory  of  the 
Pacific  Islands,  Wake  Island,  Outer 
Continental  Shelf  lands  defined  in  the 
Outer  Continental  Shelf  Lands  Act, 
Johnston  Island,  and  any  other  U.S; 
Territory  or  Trust  Territory  not  named 
herein  are  eligible  to  apply  for  an 
institutional  training  grant. 
Applications  may  be  submitted  by: 

•  Universities. 

•  Colleges. 

•  Technical  schools. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $3,825,000  is 
anticipatecl  in  FY  2004  to  fund 
approximately  23  ERC  and  TPG  awards, 
subject  to  availability  of  funds.  It  is 
expected  that  the  awards  will  begin  on 
or  about  July  1,  2004  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  change.  ERC  individual 
program  awards  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  not  to  exceed  that  of  the  main 
ERC  training  grant. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

At  least  50  percent  of  the  funds 
awarded  for  each  grant  must  be  used  for 
direct  trainee  expenses.  Post-doctoral 
trainee  support  is  discouraged  with  the 
exception  of  occupational  medicine 
residents.  Under  this  annoimcement, 
only  one  award  will  be  made  to  any 
single  institution  or  organization. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

Funding  for  ERCs:  Approximately 
$2,640,000  of  the  total  funds  available 
will  be  utilized  as  follows: 

1.  Approximately  $2,400,000  is 
available  to  award  four  competing 
continuation  or  new  ERC  grants.  This 
includes  a  total  of  $160,000  to  augment 
the  support  of  trainees  in  occupational 
medicine  residency  programs.  Awards 
wrill  range  from  $400,000  to  $800,000 
with  the  average  award  being  $600,000. 

2.  Approximately  $120,000  is 
available  to  award  two  competing 


continuation  or  new  training  grants;  one 
of  the  awards  is  planned  for  $60,000  for 
a  Hazardous  Substance  Academic 
Training  (HSAT)  Program  and  one  of  the 
awards  is  planned  for  $60,000  for  a 
Hazardous  Substance  Training  (HST) 
Program.  The  awards  are  to  support  the 
development  and  presentation  of 
continuing  education  and  short  courses 
(HST  Programs),  and  academic  curricula 
(HSAT  Programs)  for  trainees  and 
professionals  engaged  in  the 
management  of  hazardous  substances. 
Program  support  is  available  for  faculty 
and  staff  salaries,  trainee  costs,  and 
other  costs  to  provide  training  and 
education  for  occupational  safety  and 
health  and  other  professional  persoimel 
engaged  in  the  evaluation,  management, 
and  handling  of  hazardous  substances. 

3.  Approximately  $120,000  is 
available  to  award  two  competing 
continuation  or  new  grants  to  support 
the  enhancement  of  the  ERC  research 
training  mission  through  the  support  of 
pilot  project  research  training  programs. 

Funding  for  TPGs:  Approximately 
$780,000  is  available  to  fund  twelve 
competing  continuation  or  new  TPG 
grants.  Awards  will  range  from  $20,000 
to  $100,000,  with  the  average  award 
being  $65,000.  This  includes  a  total  of 
$40,000  to  augment  the  support  of 
trainees  in  occupational  medicine 
residency  programs.  These  awards  will 
support  academic  programs  in  the  core 
disciplines  [i.e.,  industrial  hygiene, 
occupational  health  niu-sing, 
occupational  medicine,  and 
occupational  safety  and  ergonomics) 
and  relevant  components  (e.g., 
occupational  injiuy  prevention, 
industrial  toxicology,  and  ergonomics). 

These  awards  are  intended  to 
augment  the  scope,  enrollment,  and 
quality  of  training  programs  rather  than 
to  replace  fimds  already  available  for 
current  operations. 

Funding  for  ERCs  and  TPGs: 
Approximately  $405,000  is  available  to 
fund  three  competing  continuation  or 
new  grants  for  occupational  injury 
prevention  research  training.  Awards 
will  range  from  $75,000  to  $150,000, 
with  the  average  award  being  $135,000. 
This  program  is  intended  to  encourage 
new  occupational  injury  prevention 
research  training  programs  and  will 
only  support  doctoral-level  training  and 
trainees.  In  institutions  with  existing 
NIOSH-funded  occupational  safety/ 
ergonomics  and/or  injury  epidemiology 
programs,  funding  will  be  considered 
for  the  addition  of  a  doctoral-level 
program  only  if  it  is  not  part  of  the 
existing  NIOSH-funded  program.  For 
the  pvupose  of  this  aimoimcement,  only 
doctoral-level  programs  with  a  specific 
concentration  in  occupational  injury 
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prevention  will  be  considered.  The 
proposed  program  must  be  described  in 
detail,  with  objectives,  competencies 
and  how  achieved  in  specified  courses, 
curricula,  recruitment,  faculty  and  other 
program  features.  Institutions 
submitting  proposed  programs  under 
this  announcement  that  also  have 
existing  NIOSH-funded  programs  in 
safety/ergonomics  and/or  injury 
epidemiology  must  describe  in  detail 
how  the  proposed  program  differs  from 
the  existing  program.  In  some  instances, 
it  may  be  necessary  to  replace  the 
existing  program  funding  with  funding 
available  under  this  announcement. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
piu-pose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities  that  define  the  ERC  and  TPG 
programs  to  be  conducted: 

1 .  All  Applicants  are  required  to 
provide  Measures  of  Eff(?ctiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  objectives  of  the  grant. 
Measures  must  be  objective/quantitative 
and  must  measure  the  intended 
outcomes.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

2.  ERC  Applicants  shall  be  an 
identifiable  organizational  unit  within 
the  sponsoring  organization.  Applicants 
must  meet  the  following  characteristics 
in  order  to  be  considered  for  an  award. 
If  the  characteristics  are  not  met,  the 
application  will  be  considered  non- 
responsive  and  will  be  returned  to  the 
applicant  without  a  review. 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine),  a 
school  of  nursing  or  its  equivalent,  a 
school  of  public  health  or  its  equivalent, 
or  a  school  of  engineering  or  its 
equivalent.  It  is  expected  that  other 
schools  or  departments  with  relevant 
disciplines  and  resoiu-ces  shall  be 
represented  and  shall  contribute  as 
appropriate  to  the  conduct  of  the  total 
program,  e.g.,  epidemiology,  toxicology, 
biostatistics,  environmental  health,  law, 
business  administration,  and  education. 
Specific  mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
universities,  etc.,  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
interdisciplinary  training  and  education 
will  be  engendered. 

b.  An  ERC  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 


shall  oversee  the  general  operation  of 
the  ERC  Program  and  shall,  to  the  extent 
possible,  directly  participate  in  training 
activities.  A  Deputy  Director  shall  be 
responsible  for  managing  the  daily 
administrative  duties  of  the  ERC  and  to 
increase  the  ERC  Director's  availability 
to  ERC  staff  and  to  the  public. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  by  the  ERC.  Each  academic 
program,  as  well  as  the  continuing 
education  and  outreach  program,  shall 
have  a  Program  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  for  four  core 
disciplines:  Occupational  physicians, 
occupational  health  nurses,  industrial 
hygienists,  and  occupational  safety 
personnel.  ERC  core  academic  programs 
are  intended  to  provide  multi-level 
practitioner  and  research  training.  Core 
academic  programs  should  offer  masters 
degrees  and,  in  research  institutions, 
doctoral  degrees.  There  shall  be  a 
minimum  of  five  full-time  students  or 
full-time  equivalent  students  in  each  of 
the  core  programs  and  a  minimum  of 
three  full-time  students  or  full-time 
equivalent  students  in  each  of  the 
component  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  core  and  component  programs 
together).  ERCs  are  encouraged  to 
recruit  and  train  minority  students  to 
help  address  the  under-representation  of 
minorities  among  the  occupational 
safety  and  health  professional 
workforce.  Although  it  is  desirable  for 
an  ERC  to  have  the  full  range  of  core 
programs,  an  ERC  with  a  minimum  of 
three  academic  programs  of  which  two 
are  in  the  core  disciplines  is  eligible  for 
support  providing  it  is  demonstrated 
that  students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  maximize  the 
unique  strengths  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of  new  and 
innovative  academic  component 
programs  that  are  relevant  to  the 
occupational  safety  and  health  field, 
e.g.,  ergonomics,  industrial  toxicology, 
occupational  injury  prevention, 
occupational  epidemiology,  health 
services  research,  and  agricultural  safety 
and  health;  and  to  innovative 
technological  approaches  to  training 


and  education.  ERCs  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 
core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  siu^eys  and  other  team 
approaches.  ERCs  should  address  the 
importance  of  providing  training  and 
education  content  related  to  special 
populations  at  risk,  including  minority 
workers  and  other  sub-populations 
specified  in  the  National  Occupational 
Research  Agenda  (NORA)  special 
populations  at  risk  category. 

t.  A  specific  plan  describing  how 
trainees  in  core  and  component 
academic  programs  will  be  exposed  to 
the  principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  ERCs  that  apply  as  a 
consortium  (contracting  with  other 
institutional  partners)  generally  have 
geographic,  policy  and  other  barriers  to 
achieving  this  ERC  characteristic  and, 
therefore,  must  give  special,  innovative, 
attention  to  thoroughly  describing  the 
approach  for  fulfilling  interdisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  taught  by  relevant 
medical  specialties,  including  family 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiatry,  etc.,  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialties  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 
regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  TPGs.  Programs  to 
address  the  under-representation  of 
minorities  among  occupational  safety 
and  hedth  professionals  shall  be 
encouraged.  Specific  efforts  should  be 
made  to  conduct  outreach  activities  to 
develop  collaborative  training  programs 
with  academic  institutions  serving 
minority  and  other  specisd  populations, 
such  as  Tribal  Colleges  and  Universities, 
Historically  Black  Colleges  and 
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Universities,  and  Hispanic-Serving 
Institutions.  Examples  of  outreach 
activities  might  include:  Interaction 
with  other  colleges  and  schools  within 
the  ERC  and  with  other  universities  or 
institutions  in  the  region  to  integrate 
occupational  safety  and  health 
principles  and  concepts  within  existing 
curricula  (e.g.,  Colleges  of  Business 
Administration,  Engineering, 
Architecture,  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  faculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary 
educational  institutions  (e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
commimity  associations. 

i.  A  specific  plan  for  preparing, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  persoimel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  ERC  is  located.  The 
goal  shall  be  that  the  training  be  made 
available  to  a  minimum  of  400  trainees 
per  year  representing  all  of  the  above 
categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  nurses, 
and  safety  engineers.  Priority  shcJl  be 
given  to  establishing  new  and 
innovative  traiiung  technologies, 
including  distance  learning  programs 
and  to  short-term  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 


personnel  working  in  the  workplace. 
Further,  the  ERC  shall  conduct  periodic 
training  needs  assessments,  shall 
develop  a  specific  plan  to  meet  these 
needs,  and  shall  have  demonstrated 
capability  for  implementing  such 
training  directly  and  throu^  other 
institutions  or  agencies  in  the  region. 
The  ERC  shoidd  establish  and  maintain 
cooperative  efforts  with  labor  unions, 
government  agencies,  and  industry  trade 
associations,  where  appropriate,  thus 
serving  as  a  regional  resource  for 
addressing  the  problems  of  occupational 
safety  and  health  that  are  faced  by  State 
and  local  governments,  labor  and 
management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
ERC.  The  Board  should  meet  at  least 
aimually  to  advise  an  ERC  Executive 
Committee  and  to  provide  periodic 
evaluation  of  ERC  activities.  The" 
Executive  Committee  shall  be  composed 
of  the  ERC  Director  and  Deputy 
Director,  academic  Program  Directors, 
the  Director  for  Continuing  Education 
and  Outreach  and  others  whom  the  ERC 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the  ERC. 

k.  A  plan  to  incorporate  research 
training  into  all  aspects  of  training  and, 
in  research  institutions,  as  dociunented 
by  on-going  funded  research  and  faculty 
publications,  a  defined  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  vdll  include 
how  the  ERC  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  nursing  and 
medicine,  and  how  it  will  build  on. and 
utilize  existing  research  opportunities  in 
the  institution.  Each  ERC  is  required  to 
identify  or  develop  a  minimimi  of  one, 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  should  be  given  to  the 
CDC/NIOSH  priority  research  areas 
identified  in  the  National  Occupational 
Health  Research  Agenda  (NORA). 
Further  information  regarding  NORA 
may  be  found  at  the  CDC/NIOSH 
Internet  address:  http://www.cdc.gov/ 
niosh/norhmpg.html.  The  research 
training  plan  will  address  how  students 
vdU  be  instructed  and  instilled  with 
critical  research  perspectives  and  skills. 
This  training  will  emphasize  the 
importance  of  developing  and  working 


on  interdisciplinary  teams  appropriate 
for  addressing  a  research  issue.  It  should 
also  prepare  students  writh  the  skill 
necessary  for  developing  research 
protocols,  pilot  studies,  outreach  efforts 
to  transfer  research  findings  into 
practice,  and  successful  research 
proposals.  Such  components  of  research 
training  will  require  the  ERCs  to  strive 
toward  developing  the  faculty 
composition  and  administrative 
infrastructure  essential  to  being  Centers 
of  Excellence  in  Occupational  Safety 
and  Health  Research  Training  that  are 
required  to  train  research  leaders  of  the 
future.  The  plan  should  address  the 
incremental  growth  of  such  elements 
and  evaluation  of  the  plan 
commensurate  with  funds  available.  In 
addition  to  the  research  training 
components,  the  plan  will  also  include 
such  items  as  specific  strategies  for 
obtaining  student  and  faculty  funding, 
plans  for  acquiring  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  from 
other  soiut:es,  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

3.  TPG  Applicants  must  document 
that  the  program  covers  an  occupational 
safety  and  health  discipline  in  critical 
need  or  meets  a  specific  regional 
workforce  need.  There  shall  be  a 
minimum  of  three  full-time  students  or 
full-time  equivalent  students  in  each 
academic  program.  Applicants  shoidd 
address  the  importance  of  providing 
training  and  education  content  related 
to  special  populations  at  risk,  including 
minority  and  disadvantaged  workers. 
The  types  of  training  currenUy  eligible 
for  support  are: 

a.  Graduate  training  for  practice, 
teaching,  and  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  of  greatest 
occupational  safety  and  health  need. 
Strong  consideration  will  be  given  to  the 
establishment  of  innovative  training 
technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 
in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 
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F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  fifteen  pages  per  program,  single- 
spaced,  printed  on  one  side,  with  one- 
inch  margins,  and  unreduced  12-point 
font.  The  print  must  be  clear  and 
legible.  Use  standard  size,  black  letters 
that  can  be  clearly  copied.  Do  not  use 
photo  reduction.  Prepare  all  graphs, 
diagrams,  tables,  and  charts  in  black 
ink.  The  application  must  contain  only 
material  that  can  be  photocopied.  Do 
not  include  course  catalogue  and  course 
brochures.  When  additional  space  is 
needed  to  complete  any  of  the  items, 
use  plain  white  paper  (8.5  x  11  inches), 
leave  one  inch  margins  on  each  side, 
identify  each  item  by  its  title,  and  type 
the  name  of  the  program  director  and 
the  grant  nmnber  (if  the  application  is 
a  competitive  renewal)  in  the  upper 
right  corner  of  each  page.  All  pages, 
including  Appendices  should  be 
numbered  consecutively  at  least  one- 
half  inch  from  the  bottom  edge. 

Please  consult  the  detailed 
Recommended  Outline  for  Preparation 
of  Competing  New/Renewal  Training 
Grant  Applications  (CDC  2.145  A) 
available  at  the  Internet  address  listed  in 
section  J. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  CDC  2.145  A-ERC  or  TPG 
(OMB  Number  0920-0261). 
Applications  should  be  clearly 
identified  as  an  application  for  an  ERG 
Training  Grant  or  TPG  Training  Grant. 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.h  tm . 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  July  1,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#04001, 


CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measures  of  effectiveness  must 
relate  to  the  performance  goals  stated  in 
the  purpose  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative  and  must 
measiu-e  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

Upon  receipt,  applications  will  be 
reviewed  by  CDC/NIOSH  for 
completeness.  Incomplete  applications 
will  be  retximed  to  the  applicant 
without  further  consideration.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  individually 
against  the  following  criteria  and  the 
extent  to  which  they  have  been  met.  The 
initial  peer  review  will  be  conducted  by 
means  of  a  panel  meeting  or  site  visit. 
The  purpose  of  the  initial  review  is  to 
obtain  basic  information  regarding 
elements  of  the  proposed  training  grant 
program  and  to  provide  a  technical 
report  as  input  to  the  Special  Emphasis 


Panel.  Site  visits  will  be  made  for  new 
ERC  and  TPG  applications,  competing 
continuation  ERC  applications,  and 
competing  continuation  TPG 
applications  that  have  undergone  major 
program  changes  during  the  previous 
project  period.  Since  the  site  visits  are 
not  assured  and  depend  on  the 
availability  of  funds,  the  application  is 
considered  a  complete  document  for 
review  piuposes.  All  other  competing 
continuation  applications  will  be 
initially  reviewed  by  a  panel.  This  panel 
review  includes  telephone 
communication  with  the  proposed 
Program  Directors  and  serves  to  clarify 
elements  of  the  application  and  answer 
reviewer  questions.  Site  visitors  and 
panel  members  are  extramural  peer 
reviewers  with  education  and  expertise 
in  specific  occupational  safety  and 
health  disciplines. 

The  final  official  peer  review  will  be 
conducted  by  a  Special  Emphasis  Panel 
(SEP)  appointed  by  CDC.  SEP  members 
are  extramural  peer  reviewers  with 
occupational  safety  and  health  expertise 
in  the  program  areas  under  review,  and 
include  selected  members  of  initial  site 
visit  and  panel  review  teams.  Each  of 
the  following  criteria  will  be  addressed 
and  considered  by  the  peer  reviewers  in 
assigning  the  overall  priority  score 
weighting  them  as  appropriate  for  each 
application.  If  an  application  is  deemed 
responsive  and  of  significant  merit,  a 
priority  score  will  be  assigned  using  the 
100-500  range  representing  adjectival 
equivalents  from  outstanding  (100)  to' 
acceptable  (500).  Note  that  applications 
do  not  need  to  be  strong  in  all  categories 
to  be  judged  likely  to  have  a  major 
scientific  impact  and  thus  deserve  a 
good  priority  score.  The  NIOSH 
Training  Grants  Coimcil  provides  an 
internal  programmatic  review  and 
provides  funding  recommendations  to 
the  Director  of  NIOSH  based 
programmatic  relevance  of  competing 
applications  to  the  NIOSH  goals  and 
objectives. 

The  Special  Emphasis  Panel  will 
evaluate  each  application  against  the 
following  criteria: 

1.  ERC  comprehensive  evaluation 
criteria  are  as  follows: 

a.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  ERC  such  as  previous  record  of 
training  and  placement  of  graduates. 
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The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

D.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
Characteristics  of  an  Education  and 
Research  Center  (see  E.2). 

c.  The  establishment  of  new  and 
innovative  progrcuns  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  documentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration 
should  be  given  to  the  developing 
nature  of  the  program  and  its  capability 
to  produce  graduates  who  wiU  meet 
such  workforce  needs. 

d.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  degree,  course  descriptions, 
course  sequence,  additional  related 
coiu^es  open  to  occupational  safety  and 
health  students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  and  the 
nature  of  specific  field  and  clinical 
experiences  including  their 
relationships  with  didactic  programs  in 
the  educational  process. 

e.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
and  component  program,  the  placement 
of  graduates,  employment  history,  and 
their  current  location  by  type  of 
institution  (academic,  industry,  labor, 
etc.).  Previous  continuing  education 
training  in  each  discipline  and  outreach 
activity  and  assistance  to  groups  within 
the  ERC  region. 

f.  Methods  in  use  or  proposed   ' 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  from 
continuing  education  coiu-ses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

g.  Competence,  experience  and 
training  of  the  ERC  Director,  the  Deputy 
ERC  Director,  the  Program  Directors  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

h.  Institutional  commitment  to  ERC 
goals.  An  example  of  institutional 
commitment  to  the  long-term  stability  of 
ERC  programs  is  the  commitment  of 
tenured  or  tenure-track  faculty  positions 
to  each  participating  academic  program. 


i.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

j.  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

k.  Evidence  of  the  integration  of 
research  experience  into  the  curriculum, 
and  field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  (physician  training) 
level  research  training,  evidence  of  a 
plan  describing  the  research  and 
research  training  the  ERC  proposes.  This 
should  include  goals,  elements  of  the 
program,  research  faculty  and  amoimt  of 
effort,  support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluating  the  program. 

1.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foimdations  and  corporate  endowments, 
chafrs,  and  gifts. 

m.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  region  served  - 
by  the  Center.  Examples  could  include 
a  continuing  education  needs 
assessment  and  action  plan,  a  workforce 
needs  survey  and  action  plan, 
consultation  and  research  programs 
provided  to  address  regional 
occupational  safety  and  health 
problems,  the  impact  on  primary  care 
practice  and  training,  a  program 
graduate  data  base  to  track  the 
employment  history  and  contributions 
of  graduates  to  the  occupational  safety 
and  health  field,  and  the  cost 
effectiveness  of  the  program. 

n.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Peer  Review  Summary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

2.  ERC  specialty  program  evaluation 
criteria  are  as  follows: 

a.  Hazardous  Substance  Training 
Program  in  Education  and  Research 
Centers: 

(1)  Relevance  of  the  proposed  project 
to  each  element  of  the  characteristics  of 
a  hazardous  substance  training  program. 

(2)  Comprehensiveness  and 
soundness  of  the  training  plan 
developed  to  carry  out  the  proposed 
activities.  This  is  based  on  a 
documented  need  for  the  training  and 
evidence  to  support  the  approach  used 


to  provide  the  required  training.  It 
includes  descriptions  of  the  scope  and 
magnitude  of  the  hazardous  substance 
problem  in  the  region  served  by  the  ERC 
and  current  activities  and  training 
efforts. 

(3)  Education  and  experience  of  the 
Project  Director,  faculty,  and  staff 
assigned  to  this  project  with  respect  to 
handling,  managing  or  evaluating 
hazardous  substance  sites  and  to  the 
training  of  professionals  in  this  field. 

(4)  Creativity  and  innovation  of  the 
project  leadership  with  respect  to 
marketing  the  courses,  structure  in 
attracting  trainees  and/or  providing 
incentives  for  training. 

(5)  Extent  to  which  the  applicant 
considered  the  work  of  relevant 
agencies  involved  in  hazardous 
substance  activities,  including  EPA,  and 
cooperated  with  these  agencies  in 
developing  and  implementing  this 
training  program. 

(6)  Suitability  of  facilities  and 
equipment  available  for  this  project. 

(7)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

b.  Agricultural  Safety  and  Health 
Education  Programs  in  Education  and 
Research  Centers: 

(1)  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  training  program  toward  meeting  the 
job  market,  especially  within  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  tie  purposes  of 
the  Occupational  Safety  and  Health  Act 
of  1970.  The  needs  assessment  should 
consider  the  regional  requirements  for 
outreach,  continuing  education, 
information  dissemination  and  special 
industrial  or  community  training  needs 
that  may  be  peculiar  to  the  region. 

(2)  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
projected  enrollment,  recruitment  and 
current  workforce  populations.  The 
need  for  supporting  students  in  allied 
disciplines  must  be  specifically  justified 
in  terms  of  user  community 
requirements. 

(3)  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
characteristics  of  an  ERC. 

(4)  The  extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
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including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

(5)  Previous  record  of  academic 
training  in  agricultural  safety  and  health 
including  the  number  of  full-time  and 
part-time  students  and  graduates,  the 
placement  of  graduates,  employment 
history,  and  their  current  location  by 
type  of  institution  (academic,  industry, 
labor,  etc.).  Previous  record  of 
continuing  education  training  in 
agricultural  safety  and  health  and  record 
of  outreach  activity  and  assistance  to 
agricultural  groups  within  the  ERC 
region. 

(6)  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  weU  as 
employers,  critiques  from  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  universities,  professional 
associations,  and  other  outside  agencies. 

(7)  The  competence,  experience  and 
training  of  the  Program  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

(8)  Institutional  commitment  to 
Center  goals. 

(9)  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  agricultural 
settings. 

(10)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  the  budget  for  the  academic 
program  and  the  continuing  education 
and  outreach  program. 

(11)  Evidence  of  a  plan  describing  the 
agricultural  safety  auid  health  training 
the  Center  proposes.  This  should 
include  goals,  elements  of  the  program, 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

(12)  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

c.  Hazardous  Substance  Academic 
Training  Program  in  Education  and 
Research  Centers: 

(1)  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  proposed  training  program  toward 
meeting  the  needs  of  the  job  market, 
especicdly  within  the  applicant's  region. 


The  needs  assessment  should  consider 
the  regional  requirements  for  hazardous 
substance  training,  information 
dissemination  aind  special  industrial, 
labor  or  community  training  needs  that 
may  be  peculiar  to  the  region. 

(2)  Evidence  of  a  plan  to  satisfy 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
Program  projected  eru-ollment  and 
recruitment  and  current  workforce 
populations. 

(3)  The  extent  to  which  the  HSAT 
curriculimi  content  and  design  includes: 
Formalized  training  objectives;  minimal 
course  content  to  achieve  a  degree  or 
successful  completion  of  the  specialty 
area  requirements;  course  descriptions; 
course  sequence;  additional  related 
courses  open  to  occupational  safety  and 
health  students;  time  devoted  to  lecture, 
laboratory,  and  field  experience;  and  the 
nature  of  specific  field  and  clinical 
experiences  including  their 
relationships  with  didactic  programs  in 
the  educational  process. 

(4)  Previous  record  of  academic  and/ 
or  short  course  training  delivered  in  the 
hazardous  substances  field,  including 
the  number  and  type  of  students 
trained.  Previous  record  of  hazardous 
substances  outreach  activity  and 
assistance  to  hazardous  substance 
groups  within  the  ERC's  region. 

(5)  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  student  evaluations  from 
academic  and  continuing  education 
courses,  and  reports  from  consultations 
and  cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

(6)  The  competence,  experience  and 
training  of  the  Program  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

(7)  Institutional  commitment  to  HSAT 
ProCTam  goals. 

(8)  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted. 

(9)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  the  budget  required  to  support 
the  training  courses  developed,  as  well 
as  accounting  for  the  academic  staffs 
time. 

(10)  Evidence  of  a  plan  describing  the 
hazardous  substances  academic  training 
the  Center  proposes.  This  should 
include  goals,  elements  of  the  program, 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 


implementing  and  evaluating  the 
program. 

(11)  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

(12)  Extent  to  which  the  applicant  has 
collaborated  with  state  and  federal 
agencies  having  hazardous  substance 
management  functions,  including  the 
U.S.  Envirormiental  Protection  Agency, 
and  has  cooperated  with  the  agencies  in 
developing  and  implementing  this  . 
program. 

d.  ERC  Pilot  Project  Research  Training 
Programs: 

(1)  Relevance  of  the  proposed 
program,  including  objectives  that  are 
specific  and  consistent. 

(2)  Adequacy  of  the  plan  proposed  to 
conduct  the  pilot  projects  program, 
including  procedures  for  reviewing  and 
funding  projects,  the  scientific  review 
mechanism,  and  program  quality 
assurance. 

(3)  Extent  to  which  the  applicant 
demonstrates  collaboration  with  other 
research  training  institutions  in  the 
region,  including  NIOSH  Training 
Project  Grantees. 

(4)  Education  and  experience  of  the 
proposed  Research  Training  Program 
Director  and  faculty  in  the  occupational 
safety  and  health  field,  including  the 
utilization  of  pilot  projects  as  a  research 
training  mechanism. 

(5)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

(6)  Adequacy  of  the  plan  to  evaluate 
the  effectiveness  of  the  proposed  pilot 
projects  program. 

(7)  Gender  and  minority  issues — Are 
plans  to  include  women,  ethnic,  and 
racial  groups  adequately  developed  (as 
appropriate  for  the  scientific  goals  of  the 
pilot  projects)?  (See  AR-2, 
Requirements  for  Inclusion  of  Women 
and  Racial  and  Ethnic  Minorities  in 
Research.) 

e.  ERC  Health  Services  Research 
Training  Programs: 

(1)  Evidence  of  a  plan  to  satisfy  the 
need  for  training  in  the  area  ouUined  by 
the  application,  including  projected 
eiu-ollment,  recruitment  and  job 
opportunities.  Indicators  of  need  may 
include  measiu'es  utilized  by  the 
Program  such  as  previous  record  of 
training  and  placement  of  graduates. 
Indicate  the  potential  contribution  of 
the  project  toward  meeting  the  need  for 
this  specialized  training. 

(2)  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
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funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
program  requirements. 

(3)  Evidence  of  a  plan  describing  the 
academic  and  research  training  the 
program  proposes.  This  should  include 
goals,  elements  of  the  program,  research' 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

(4)  Extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
students,  time  devoted  to  lecture,  and 
clinical  and  research  experience 
addressing  the  relationship  with 
didactic  programs  in  the  educational 
process. 

(5)  The  extent  to  which  the  program 
effort  is  capable  of  supporting  the 
number  and  type  of  students  proposed. 

(6)  Extent  to  which  the  program  has 
initiated  collaborative  relationships 
with  external  agencies  and  institutions 
to  expand  and  strengthen  its  research 
capabilities  by  providing  student  and 
faculty  research  opportunities. 

(7)  Evidence  of  previous  record  of 
training  in  health  services  research  and 
occupational  safety  and  health, 
including  placement  of  graduates  and 
employment  history. 

(8)  The  extent  to  which  the  program 
dociunents  methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  the  training,  including  the  use  of 
feedback  mechanisms  from  graduates 
and  employers,  placement  of  graduates 
in  research  positions,  research 
accomplishments  of  graduates  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

(9)  Competence,  experience  and 
training  of  the  Program  Director,  faculty 
and  advisors  in  relation  to  the  type  and 
scope  of  research  training  and  education 
involved. 

(10)  Degree  of  institutional 
commitment  to  Program  goals. 

(11)  Adequacy  of  the  academic  and 
physical  environment  in  which  the 
training  will  be  conducted,  including 
access  to  appropriate  occupational 
health  research  resources. 

(12)  The  extent  to  which  the  budget 
is  reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
grant  funds. 

(13)  Evidence  of  a  plan  for 
establishment  of  an  Advisory 
Committee,  including  meeting  times, 
roles  and  responsibilities. 


3.TPG  evaluation  criteria  are  as 
follows: 

a.  Need  for  training  in  the  program 
area  ouUined  by  the  appUcation.  This 
should  include  documentation  of  a  plaii 
for  student  recruitment,  projected 
enrollment,  job  opportunities,  regional 
need  both  in  quality  and  quantity,  and 
for  programs  addressing  the  under- 
representation  of  nunorities  in  the 
profession  of  occupational  safety  and 
health. 

b.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 

c.  The  establishment  of  new  and 
innovative  programs  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  documentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration 
should  be  given  to  the  developing 
nature  of  the  program  and  its  capability 
to  produce  graduates  who  will  meet 
such  workforce  needs. 

d.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  degree,  course 
sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  curriculum, 
and  field  and  clinical  experiences. 

e.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

f.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

g.  Degree  of  institutional  commitment: 
Is  grant  support  necessary  for  program 
initiation  or  continuation?  Will  support 
gradually  be  assumed?  Is  there  related 
instruction  that  will  go  on  with  or 
without  the  grant?  An  example  of 
institutional  commitment  to  the  long- 
term  stability  of  TPG  programs  is  the 
commitment  of  tenured  or  tenure-track 
faculty  positions  to  each  academic 
program. 

h.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

i.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availabihty  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
facidty  in  relation  to  the  type  and  scope 
of  training  involved.  The  program 


director  must  be  a  full-time  faculty 
member. 

j.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

k.  Advisory  Committee:  Membership, 
industries  and  labor  groups  represented; 
how  often  they  meet;  who  they  advise, 
role  in  designing  cmriculum  and 
establishing  program  need.  The 
Committee  should  meet  at  least 
aimually  to  provide  advice  and  periodic 
evaluation  of  TPG  activities. 

1.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey  and  action  plan, 
consultation  and  research  programs 
provided  to  address  regional 
occupational  safety  and  health 
problems,  a  program  graduate  data  base 
to  track  the  employment  history  and 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

m.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Peer  Review  Summary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

n.  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

4.  ERC  and  TPG  applications  for 
Occupational  Injury  Prevention 
Research  Training  Programs  evaluation 
criteria  are  as  follows: 

a.  Evidence  of  a  plan  to  satisfy  the 
need  for  training  in  the  area  outlined  by 
the  application,  including  projected 
eiuollment,  recruitment  and  job 
opportimities.  Indicators  of  need  may 
include  measures  utilized  by  the 
Program  such  as  previous  record  of 
training  and  placement  of  graduates. 
Indicate  the  potential  contribution  of 
the  project  toward  meeting  the  need  for 
this  specialized  training. 

b.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
program  requirements. 

c.  Evidence  of  a  plan  describing  in 
detail  the  research  training  the  program 
proposes.  This  should  include  goals, 
elements  of  the  program,  research 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

d.  Extent  to  which  cuniciilum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  degree,  course  descriptions. 
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course  sequence,  additional  related 
courses  open  to  students,  time  devoted 
to  lecture,  and  clinical  and  research 
experience  addressing  the  relationship 
with  didactic  programs  in  the 
educational  process. 

e.  The  extent  to  which  the  program 
effort  is  capable  of  supporting  the 
number  and  type  of  students  proposed. 

f.  Extent  to  which  the  program  has 
initiated  collaborative  relationships 
with  external  agencies  and  institutions 
to  expand  and  strengthen  its  research 
capabilities  by  providing  student  and 
faculty  research  opportimities. 

g.  Evidence  of  previous  record  of 
training  in  occupational  injury 
prevention,  including  placement  of 
graduates  and  employment  history. 

h.  The  extent  to  which  the  applicant 
documents  methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  the  training,  including  the  use  of 
feedback  mechanisms  from  graduates 
and  employers,  placement  of  graduates 
in  research  positions,  research 
accomplishments  of  graduates  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

i.  Competence,  experience  and 
training  of  the  Program  Director,  faculty 
and  advisors  in  relation  to  the  type  and 
scope  of  research  training  involved. 

j.  Degree  of  institutional  commitment 
to  Program  goals.  An  example  of 
institutional  commitment  to  the  long- 
term  stability  of  academic  programs  is 
the  commitment  of  tenured  or  tenure- 
track  faculty  positions  to  each 
participating  academic  program. 

k.  Adequacy  of  the  academic  and 
physical  environment  in  which  the 
training  will  be  conducted,  including 
access  to  appropriate  occupational 
injury  prevention  research  resources. 

1.  The  extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

m.  Evidence  of  a  plan  for 
establishment  of  an  Advisory 
Committee,  including  meeting  times, 
roles  and  responsibilities. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  The  initial  interim  progress  report 
is  due  December  1,  2004.  This  report  is 
required  on  December  1 ,  on  an  aimual 
basis.  The  progress  report  will  serve  as 
your  non-competing  continuation 
application,  and  must  contain  the 
following  elements: 

a.  Current  Budget  Period  Objectives 
and  Activities. 


b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activities  and  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  each 
budget  period.  The  initial  report  is  due 
September  30,  2005. 

3.  Final  financial  and  performcmce 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

Additional  Requirements: 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-2*    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 
AR-3'     Animal  Subjects  Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-12    Lobbying  Restrictions 

'Applies  only  to  ERC  Pilot  Project 
Research  Training  Program  applications. 

Executive  Order  12372  does  not  apply 
to  this  program.       c 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
annouincement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office.  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Cynthia  Y.  Mitchell, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Program 
Aimouncement  04001,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
626  Cochrans  Mill  Rd.,  Mailstop  P05, 
Pittsburgh,  PA  15236,  Telephone:  (412) 
386-6434,  e-mail  address: 
CMitcheU@cdc.gov. 

For  program  technical  assistance, 
contact:  John  T.  Talty,  Principal 
Engineer,  Office  of  Extramural 
Programs,  National  Institute  for 


Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  4676  Columbia  Parkway, 
Mailstop  C-7,  Cincinnati,  OH  45226- 
1998,  Telephone  (513)  533-8241.  e-mail 
address:  jtt2@cdc.gov. 

Dated:  May  9.  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(FR  Doc.  03-12107  Filed  5-14-03;  8:45  am] 

BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocRbt  No.  02N-0077] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Emergency  Medical  Device 
Shortage  Program  Survey 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing 
that  a  collection  of  information  entitled 
"Emergency  Medical  Device  Shortage 
Program  Survey"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  17,  2003  (68 
FR  12705),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0491.  The 
approval  expires  on  January  31.  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  May  9.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-12191  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-01 87] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Postmarket 
Surveillance  of  Medical  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
postmarket  surveillance  (PS)  of  medical 
devices. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  Jidy  14,  2003. 
ADDRESSES:  Submit  electronic 
conmients  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  All 


comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doctunent. 

FOR  FURTHER  iNFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Adniinistration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  Uie 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  docimient. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 


(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Postmarket  Surveillance  of  Medical 
Devices— 21  CFR  Part  822  (OMB 
Control  Number  0910-0449)— Extension 

Section  522(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  3601(a))  authorizes  the  FDA  to 
require  manufacturers  to  conduct  PS  of 
any  device  that  meets  the  criteria  set 
forth  in  the  statute. 

The  PS  regulation  in  part  822  (21  CFR 
part  822)  establishes  procedures  that 
FDA  uses  to  approve  and  disapprove  PS 
plans.  The  regulation  provides  specific, 
clear,  and  flexible  instructions  to 
manufacturers  so  they  know  what 
information  is  required  in  a  PS  plan 
submission.  FDA  reviews  submissions 
in  accordance \vith  §§  822.15  through 
822.18  (which  describe  the  groimds  for 
approving  or  disapproving  a  PS  plan).  If 
this  information  is  not  collected.  FDA 
caimot  ensure  that  the  PS  will  result  in 
the  collection  of  useful  data  that  can 
reveal  unforeseen  adverse  events  or 
other  information  necessary  to  protect 
the  public  health. 

Respondents  to  this  collection  of 
information  are  those  manufacturers 
who  require  PS  of  their  products.  As 
previously  stated,  the  collection  of  data 
and  information  under  these  regulations 
is  conducted  on  a  very  infrequent  basis 
and  only  as  necessary. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


1 

Table  l  .—Estimated  Annual  Reporting  Burden^ 

uauuii  aa  luuuwii; 

1  21  CFR 
Section 

No.  of  Respondents 

Total  Annual 
Responses 

No.  of  Responses 

Hours  per  Response 

Total  Hours 

822.9  and 
$22.10 

5 

5 

120 

600 

822.21 

2 

2 

40 

80. 

822.26 

8 

8 

fl??.27 

40 

40 

822.28 

40 

40 

822.29 

120 

120 

822.30 

40 

40 

822.34 

20 

20 

822.38 

23 

2 

46 

80 

3.680 
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Table  1 

.—ESTIMATED  Annual  Reporting  Burden^— Continued 

21CFR 
Section 

No.  of  Respondents 

Total  Annual 
Responses 

No.  of  Responses 

Hours  per  Response 

Total  Hours 

Totals 

• 

.  > 

4,628 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


822.31 


822.32 


Totals 


No.  of  Recordkeepers 


23 


69 


Total  Annual 
Records 


No.  of  Records 


23 


69 


Hours  per  Record 


20 


10 


Total  Hours 


460 


690 


1,150 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA  estimates,  based  on  current 
staffing  and  resources,  only  one  actual 
PS  action  and  manufacturers'  aversion 
to  the  stigma  of  PS  over  the  past  year. 
One  PS  action  will  be  issued  for  generic 
devices  comprising  of  approximately 
five  manufacturers.  Each  manufacturer 
will  be  required  to  submit  a  PS  plan 
(§§  822.9  and  822.10)  and  interim  and 
final  reports  on  the  progress  of  the 
siuveillance  (§  822.38).  FDA  anticipates 
that,  on  a  case-by-case  basis,  requests  for 
additional  information  may  be  made 
from  a  manufacturer.  FDA  expects  that 
a  small  number  of  respondents  will 
propose  changes  to  their  PS  plans 
(§  822.21),  request  a  waiver  of  a  specific 
requirement  of  this  regidation 
(§  822.29),  or  request  exemption  from 
the  requirement  to  conduct  PS  of  their 
device  (§  822.30).  FDA's  experience  has 
shown  that  a  few  respondents  will  go 
out  of  business  (§  822.26)  or  cease 
marketing  the  device  subject  to  PS 
(§822.28)  each  year.  In  addition, 
manufacturers  must  certify  transfer  of 
records  when  owmership  changes 
(§822.34). 

Section  822.25  does  not  constitute 
information  collections  subject  to 
review  imder  the  PRA  because  "*  *  * 
they  entail  no  burden  other  than  that 
necessary  to  identify  the  respondent,  the 
date,  the  respondent's  address,  and  the 
nature  of  the  instrument  *   *   *"  (5  CFR 
1320.3(h)(1)). 

FDA  expects  that  at  least  some  of  the 
manufacturers  will  be  able  to  satisfy  the 
PS  requirement  using  information  or 
data  they  already  have.  For  purposes  of 
calculating  burden,  however,  FDA  has 
assumed  that  each  PS  order  can  only  be 
satisfied  by  a  3-year  clinically-based 
surveillance  plan,  using  three 
investigators.  These  estimates  are  based 
on  FDA's  knowledge  and  experience 
with  Itnuted  implementation  of  section 
522  of  the  act  imder  the  Safe  Medical 


Devices  Act  of  1990.  Therefore,  FDA 
would  expect  that  the  recordkeeping 
requirements  would  apply  to  a 
maximum  of  23  manufacturers  (6  added 
each  year)  and  69  investigators  (3  years 
per  surveillance  plan).  After  3  years, 
FDA  would  expect  these  numbers  to 
remain  level  as  the  surveillance  plans 
conducted  under  the  earliest  orders 
reach  completion  and  new  orders  are 
issued. 

Dated:  May  9,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12192  Filed  5-14-03;  8:45  am] 

MLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03D-0137] 

Medical  Devices:  Draft  Guidance  for 
Industry  and  FDA;  Surgical  Masks — 
Premarket  Notification  Submissions; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance  for 
industry  entitled  "Surgical  Masks — 
Premarket  Notification  (510(k)) 
Submissions;  Draft  Guidance  for 
Industry  and  FDA."  This  draft  guidance 
is  intended  to  assist  industry  in 
preparing  premarket  notification 
submissions  for  surgical  masks.  This 
draft  guidance  is  neither  final  nor  is  it 
in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  on  this  draft  guidance  by 
June  16,  2003. 


ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Surgical 
Masks — Premarket  Notification  (510(k)) 
Submissions;  Draft  Guidance  for 
Industry  and  FDA"  to  the  Division  of 
Small  Manufacturers,  International,  and 
Consumer  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr..  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request  or  fax  your  request  to  301—443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8913. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  previously  issued  on  its  Web  site 
a  draft  guidance  entitled  "Draft 
Guidance  for  Industry  and  FDA 
Reviewers  on  the  Content  and  Format  of 
Premarket  Notification  (510(k)) 
Submissions  for  Siu-gical  Mask"  on 
January  16, 1998;  however,  no  notice  of 
availability  was  published  in  the 
Federal  Register.  We  are  seeking  to 
correct  that  error  by  issuing  the  draft 
guidance  again  for  conmient  with  a 
notice  of  availability  in  the  Federal 
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Register.  FDA  will  consider  the 
comments  received  and  make  every 
effort  to  issue  the  draft  guidance  for 
implementation  in  a  reasonable  time 
after  the  comment  period  has  closed. 

We  have  also  revised  the  draft 
guidance  by  adding  information 
concerning  industry's  option  to  submit 
an  abbreviated  510(k)  and  retitled  the 
guidance  for  clarity. 

n.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
r^resent  the  agency's  current  thinking 
on  surgical  masks.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

ni.  Paperwork  Reduction  Act  of  1995 

This  draft  guidance  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
collections  of  information  addressed  in 
the  draft  guidance  have  been  approved 
by  OMB  in  accordance  with  the  PRA 
under  the  regulations  governing 
premarket  notification  submissions  (21 
CFR  part  807,  subpart  E,  OMB  control 
number  0910-0120).  The  labehng 
provisions  addressed  in  the  draft 
guidance  have  been  approved  by  OMB 
under  the  PRA  under  OMB  control 
number  0910-0485. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Submit 
a  single  copy  of  electronic  comments  to 
http://www.fda.gov/dockets/ecomments. 
Submit  two  paper  copies  of  any  mailed 
comments.  Identify  comments  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

V.  Electronic  Access 

The  CDRH  Web  site  may  be  accessed 
at  http://www.fda.gov/cdrh.  A  search 


capabiUty  for  all  CDRH  guidance 
documents  are  also  available  on  the. 
Dockets  Management  Branch  Internet 
site  at  http://www.fda.gov/ohrms/ 
dockets. 

To  receive  a  copy  of  "Surgical 
Masks— Premarket  Notification  (510(k)) 
Submissions;  Draft  Guidance  for 
Industry  and  FDA"  by  fax,  call  the 
CDRH  Facts-On-Demand  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (094)  followed  by  the 
pound  sign  (#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 
using  the  hiternet.  CDRH  maintains  a 
site  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 

Dated:  May  5,  2003. 

Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  03-12193  Filed  5-14-03:  8:45  am) 

BILUNG  CODE  416(H>1-S 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  the  Office  of 
Management  and  Budget  under  the 


Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  The  National  Health 
Service  Corps  (NHSC)  Professional 
Training  and  Information 
Questionnaire  (PTIQ)  (OMB  No.  0915- 
0208)— Revision 

The  National  Health  Service  Corps 
(NHSC)  of  the  HRSA's  Bureau  of  Health 
Professions  (BHPr),  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  communities  in 
need  with  caring  health  professionals 
and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  National  Health  Service  Corps 
(authorized  by  the  Public  Health 
Services  Act,  section  331)  collects  data 
on  its  programs  to  ensure  compliance 
with  legislative  mandates  and  to  report 
to  Congress  and  policymakers  on 
program  accomplishments.  To  meet 
these  objectives,  the  NHSC  requires  a 
core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance 
and  reporting  on  annual  trends. 

The  PTIQ  is  used  to  collect  data 
related  to  professional  issues  from 
NHSC-obligated  Scholarship  Program 
Recipients  including  physicians, 
physician  assistants  (PAs).  niurse 
practioners  (NPs),  certified  nurse 
midwives  (CNMs),  and  other  disciplines 
in  the  current  year's  placement  cycle. 
This  data  is  used  to  match  an  individual 
health  care  professional  with  the  most 
appropriate  clinical  practice  setting. 

The  PTIQ  will  be  mailed  twelve 
months  in  advance  of  the  intended 
service  availability  date.  Estimates  of 
annualized  reporting  burden  are  as 
follows: 
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Type  of  respondent 

Number  of 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  burden 
hours 

HpaKh  Care  Professionals                    

311 

1 

5  min 

26 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-^5,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  9,  2003. 
fane  M.  Harrison, 

Director,  Division  of  Policy  Rexiew  and 
Coordination. 

[FR  Doc.  03-12195  Filed  5-14-03;  8:45  am] 
BIIXING  CODE  4165-15-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA-03-099  Fiscal  Year  2003 
Competitive  Cycle  for  the  Bioterrorism 
Training  and  Curriculum  Development 
Program  (BCDF)  93.996 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Correction  of  deadline  date. 

SUMMARY:  In  notice  document  FR  Doc. 
03-10934,  in  the  issue  of  Monday,  May 
5,  2003,  make  the  following  correction: 

On  page  23730,  imder  the  section 
Application  Requests,  Availability, 
Deadline  and  Addresses,  in  the  third 
column,  the  application  deadline  date 
should  read  June  30,  2003. 

Dated:  May  9,  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-12042  Filed  5-14-03;  8:45  am) 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  April  2003 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  April  2003.  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  emyone  for  any  items  or  services 
(other  than  an  emergency  item  or 


service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  em  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


AGUILAR,  DAVID  HERAN  

FLORENCE,  AZ 
ALCANTAR,  EVA  ALVAREZ  .... 

LOS  ANGELES,  CA 
ALSAKER,  ERIC  ALLEN  

BUFFALO,  MN 
ARIAS,  JOSE  

PENSACOLA,  FL 
ASHBAUGH.  TERESA  MARGE 

SALINA,  KS 
BAIRD,  CURTIS  JAMES  III  

YUCAIPA,  CA 
BARNHOUSE,  WILLIS  

HONOLULU.  HI 
BARONOV,  BORIS  

LOS  ANGELES,  CA 
BARRETT,  DONNA  M 

BARRE,  VT 
BENSON,  CARRIE  L 

HILLSBORO,  OH 
BRANDON.  MARIA  

MIAMI.  FL 
CAO,  SANH  

FOUNTAIN  VALLEY.  CA 
CAPLAN,  STEVEN  

HONOLULU.  HI 
CASAS,  OSIRIS  MARIA 

MIAMI,  FL 
CERDA,  EDUARDO  

POMONA,  CA 
CHANG,  ALBERT 

MIAMI,  FL 
CHASE,  JANET  A  

GREELY,  CO 
CHAVEZ,  LINDA  MARTINEZ  ... 

MONTEBELLO,  CA 
COLEMAN,  MAURICE  ANN   .... 

MARYSVILLE,  WA 
COMPETENT  CARE.  INC  

NEWBURGH,  NY 
CULLEN,  KENNETH  C  


05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

[     05/20/2003 

i 

!     05/20/2003 

05/20/2003 

05/20/2003 


Subject  city,  state 


WOODSIDE,  NY 

DAVIS,  TERRY  B  

SARASOTA.  FL 

EDMOND,  DOROTY  

WESTBURY,  NY 

ESPINOSA,  ORLANDO  

MIAMI,  FL 

FEENEY,  ELIZABETH  A  

CANAL  WINCHESTER,  OH 

FICK,  MELISSA 

SPRINGFIELD,  OH 

FINA,  JEFFREY  

OKLAHOMA  CITY,  OK 

GASPARYAN,  ANNA  

TARZANA,  CA 

GONZALEZ,  LILIA , 

MIAMI,  FL 

GONZALEZ,  CARLOS  J  

CHIPLEY,  FL 

GREEN,  BRANDI  RAE 

TUCSON,  AZ 
HERNANDEZ,  VERONICA 

CATALINA 

HUNTINGTON  PK,  CA 

HERNANDO,  GILDA  

MIAMI,  FL 

HORNSHUH,  DAVID  L 

HONOLULU,  HI 

HOWARD,  JASON  

MURELLS  INLET,  SC 

JEREZ,  EVARISTO  

MIAMI,  FL 

KALADZHYAN,  OGANES  

LOS  ANGELES,  CA 

KRAMER,  MELODY  ANN  

SPOKANE,  WA 
LABRADOR,  JESUS  MANUEL 
TOPEKA,  KS 

MAMBREYAN,  NORAYR  

LOS  ANGELES,  CA 

MARTINEZ,  JOE  

LA  PUENTE,  CA 
MED-CARE  DISTRIBUTORS, 

INC  

SMITHVILLE,  WV 
MIN.  CHANPHIRUN 

MEANOWUTH  

DELANO.  CA 
MITCHELL,  JENNIFER  LYNN 
DEL  MAR,  CA 

MOHAMMAD   KHADIJAH  

MARIANNA,  FL 

MOHAMMED.  KRISHNA 

EGLIN,  FL 

MURPHY,  HATTIE  MAE  

MIAMI,  FL 

PLUCER.  MARK  GERRY 

FLINT,  Ml 

ROBINSON.  JEREMY  

WASHINGTON,  DC 

SAAVEDRA,  JOSE 

MIAMI,  FL 
SALINAS,  JOHN  YOLMAN  .... 

DORAVILLE,  GA 
SALMANS,  ROBERT  S  


Effective 
date 


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 


Subject  city,  state 


WOOSTER,  OH 
SANCHEZ,  JUAN  

MIAMI.  FL 
SCHLAFF,  RICHARD  M 

TERRE  HAUTE,  IN 
SHAW.  MARVIN  LEROY  

SANDY.  UT 
SOLOMON.  MARCUS  A  

DELMONT,  NJ 
T-TECH  MEDICAL  SERVICES, 

INC  

SAFETY  HARBOR,  FL 
THIGPEN,  JEFFERY  JEROME 

DULUTH,  MN 
THOMPSON,  MICHAEL  W  

LITHONIA.  GA 
TONEY.  LAURA  

NAMPA,  ID 
TRANS-CAPITAL  INVEST- 
MENT GROUP  

TAMPA,  FL 
TRIFAN.  SHAUN  KATHLEEN  .. 

S  PORTLAND.  ME 
TY,  HUYNH  VAN 

RIALTO.  CA 
URBANIK,  MICHAEL  STE- 
PHEN   

CLAWSON.  Ml 
WEBER.  DAVID  C 

AUSTIN,  TX 


Effective 
date 


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


CARNEY,  DEBORAH  A  

LEWISVILLE,  TX 
FINK,  DAVID  M  

METUCHEN,  NJ 
HELLER.  ELLIOT  M  

NEW  BRUNSWICK.  NJ 
KATINE,  SCOTT  H 

MONTGOMERY.  PA 
KRAMER,  LARRY  S 

POMONA.  NY 
LAYSHOCK,  DAVENE  MARIE 

DENVER,  CO 
MELCHOR,  CYNTHIA 

VKDLETA  

PERRYSBURG,  OH 
MEYER.  MARILYN  KAY  

WOLCOTT,  IN 
NGUYEN,  SANDY  YUNG  LUN 

SAN  JOSE.  CA 
NORBY,  SCOTT 

BONITA,  CA 
OLIVAS,  DOLORES  ANITA  

COLORADO  SPRNGS,  CO 
SADLER,  ALANE  K  

CLEVELAND,  OH 
VOUGHT.  RAYMOND  JESSE 

SAN  PEDRO.  CA 


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


ANDERSON,  GINA  M  

PEMBROKE,  MA 
ATHEY,  ALAN  JAMES  .... 

AURORA,  CO 
BUCHAR,  CHRIS  R  

BALTIMORE,  MD 
BYRNE.  MARY  ANN  

EL  CAJON.  CA 
CHAMP.  DEBORAH  LEE 


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 


Subject  city,  state 


REYNOLDSBURG.  OH 
DENISCO,  RICHARD  ALAN  ... 

LAKE  MARY,  FL 
FOLEY,  COLLEEN  BERNICE  . 

HEMPSTEAD,  TX 
GRANDSTAFF.  STEVEN 

WADE  

SEWARD,  AK 
HUNTER,  JERRY  DEWAYNE 

INDIANAPOLIS,  IN 
JONES,  TONIANETTA 

DENISE  

MARIANNA.  FL 
KITLOWSKI.  MARY  LOU  

AURORA.  CO 
LONGCOR.  MICHELLE  GAY  .. 

STOCKTON,  CA 
LUCIER,  KATHLEEN  JOAN  .... 

SONORA,  CA 
MEADE,  KIMBERLEY  DAWN  . 

RALEIGH.  NC 
MEDINA,  GAY  LYNN  

SAM  ANTONIO,  TX 
PERKINS,  JANET  

UNIVERSITY  CITY.  MO 
RIBBENTROP,  PAUL  HENRY 

CLINTON  TWNSHP.  Ml 
SHARP.  LANA  MARIE  

WHITESBORO,  TX 


Effective 
date 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


BENNETT,  PATRICIA  

CANTON,  MS 
BROTHERS.  AELIA  SINAE  .... 

OKLAHOMA  CITY,  OK 
BURGESS,  RANDY  SHANE  ... 
•  MITCHELL,  SD 
BURT,  TRACY 

OXFORD,  MS 
COMPASSIONATE  HOME 

CARE,  INC 

MINNEAPOLIS,  MN 
CORNISH,  GEOFFREY  LEON- 
ARD   

CORCORAN,  CA 
EVANS,  STEPANIE 

OCONOMOWOC,  Wl 
HERNANDEZ,  JOSE  SERGIO 

ABERDEEN,  WA 
HINZO,  ALEX  GILBERT 

SANTA  MARIA,  CA 
HUDSON.  SARAH  E  

EXETER,  NH 
HUMPHRIES.  PAULINE 

CLEVELAND,  OH 
KOENIG.  RYAN  G 

CLINTON,  Wl 
LOEB.  CHARLES  PHILLIP  III  .. 

LOS  ANGELES,  CA 
MARIER.  KUIR  G  

TUCSON,  AZ 
MASSOUD,  NIDAL 

E  PALO  ALTO,  CA 
NEELY,  MICHAEL  T  

GREENFIELD,  Wl 
REILLY,  TARA 

LENEXA.  KS 
ROSENTHAL,  DAVID  K  

SACRAMENTO,  CA 

SPRUCH,  REZSO  

MORELIA,  MEXICO 
VICTORIA.  PAUL  SHANE 


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 


05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 


Subject  city,  state 

Effective 
date 

LACEY,  WA 
WHALEN,  MARTIN  

THORNTON.  CO 
WICKRAM.  IAN  E 

05/20i/2003 
05/20/2003 

TRACY.  CA 
WILLIAMS,  VASIE  

MANSFIELD,  OH 
WISLA,  PETER  BERT 

05/20/2003 
05/20/2003 

PRESQUE  ISLE,  Wl 
YOUNG,  ELSIE  MAE  

05/20/2003 

COATESVILLE,  PA 

CONVICTION  FOR  HEALTH  CARE  FRAUD 


VAUGHAN-SCHREIBER. 
JANIE. 
DOYLESTOWN.  PA 


05/20/2003 


CONVICTION-OBSTRUCTION  OF  AN 
INVESTIGATION 


ALTER,  SUZI  

SHERMAN  OAKS,  CA 
LICARI,  ANTHONY  MICHAEL 

PEMBROKE  PINES.  FL 


05/20/2003 
05/20/2003 


LICENSE  REVOCATION/SUSPENSiON/ 
SURRENDERED 


AIKEN,  RHONDA  L 

MILTON,  VT 
ALLEN,  KIMBERLY  ANN  

LYNN,  MA 
BABB,  STEPHEN  REX  

PROVO,  UT 
BAKER,  SHERYL  R  

WAYNESBORO.  VA 
BLODGETT,  ERIC  R 

FRAMINGHAM,  MA 
BREKOSKY,  DENISE  P  

DILLSBURG,  PA 
BRENNAN,  LORI  JEAN  

MESA,  AZ 
BROOKS,  LYNNETTA  _ 

PHOENIX,  AZ 
BROOKS,  LINDA 

DIXON,  WY 
BROTHERTON.  WILLIAM  LES- 
TER : 

FORT  COLLINS.  CO 
BROWN,  CATHY 

WICHITA,  KS 
BROWN,  NICOLA  SUSAN  

DENVER.  CO 
BRUCHIS,  GARY  ALAN 

LAKEWOOD,  CO 
BURKE,  JAMES  BENJAMIN  .... 

BIRMINGHAM.  AL 
BUSHWAY,  LEIGH  ANN  

IRONDALE,  AL 
BUSSE.  WAYNE  SCOTT 

SANTEE,  CA 
CALAME,  CYNTHIA  DIANE  

ORRVILLE,  AL 
CARBONELL.  AUGUSTINA 

TUCSON,  AZ 
CARMODY,  CATHLEEN  MARY 

PAT  

AURORA.  CO 
CARPENTER,  ETTA  MARIE  .... 

PHILPOT,  KY 
CARTER,  VALERIE  JOSLIN  .... 

PHOENIX,  AZ 
CERROS,  JUAN  JOSE  


05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
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Subject  city,  state 

Effective 
date 

Subject  city,  state 

Effective 
date 

Subject  city,  state 

Effective 
date 

WEST  WENDOVER,  NV 
CHAPPLE,  STEVEN  

TUCSON,  AZ 
CLEMONS,  REGINALD  DEAN 

FORT  COLLINS,  CO 
CORSELLO,  SERAFINA  

NEW  YORK,  NY 
CROSS,  BRADLEY  JAMES  

NILES.  Ml 
CROUCH,  SHANNON  CE- 
LESTE   

YUMA,  AZ 
DALTON   DEL  B 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 

LAKE  PLACID,  FL 
JACKSON  KELLY  P 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 

LOS  ANGELES.  CA 
PARILLO  KELLY  A 

05/20/2003 

STAUNTON,  VA 
JANES,  STEVEN  WILLIAM 

LOWELL,  MA 
JIMENEZ  NANCY  LEE    

PHOENIX.  AZ 
PASTONES.  DENNIS 

FERNANDEZ  

SAN  FRANCISCO.  CA 
PATRICK  MARY  J 

05/20/2003 

INDIO,  CA 
JONES  CHERYL  R    

05/20/2003 

LA  SALLE,  IL 
PEPPERS,  BRETT  

FOUNTAIN  HILLS,  AZ 
PERRY  ANITA  A     

FORT  LUPTON,  CO 
KADERLIK,  KAREN  CATH- 
ERINE   

ST  PAUL,  MN 
KENNEDY,  KEITH  P  

05/20/2003 
05/20/2003 

NEWPORT  NEWS.  VA 
PETRIE,  ROBERT  JEFFERY  .. 

ST  AUGUSTINE,  FL 
PEZOA,  LOIS  JACQUELINE  ... 

DENVER,  CO 
POOR,  GREGORY  SHAWN  .... 

OMAHA,  NE 
RAMMING,  KENNETH  PAUL  .. 

LOS  ANGELES,  CA 
RANDEL.  WILLIAM  BRADLEY 

TUCSON,  AZ 
REEVES,  MYRNA  LYNN  

TUCSON,  AZ 
RINALDI,  TODD  CHARLES  

DENVER,  CO 
ROACH,  DEBRA  

PHOENIX,  AZ 
ROBBINS,  JILL 

PEORIA,  AZ 
ROBERTSON,  DONNA  LEE  .... 

GREENFIELD,  IN 
ROBINSON   PHYLLIS  D  

05/20/2003 

SAN  DIEGO,  CA 
DANIEL,  ELIZABETH  

GOODYEAR,  AZ 
DAVIS  CHERYL  L 

LEECHBURG, PA 
KING,  EDWARD  JOSEPH  III  ... 

PHOENIX.  AZ 
KINTER,  MARK  SILVON 

05/20/2003 
05/20/2003 

NORFOLK,  VA 
DAVIS,  ROY  L 

PEARCY,  AR 
LAFONT,  DONNA  CHRISTIAN 

SAN  JOSE.  CA 
LANG,  MARY  ANN 

05/20/2003 

FARMINGTON,  NM 
DEZES  MARY  ELLEN 

05/20/2003 

PALM  COAST.  FL 
DONLEY   PATRICIA  GAIL 

KERRVILLE,  TX 
LARIMORE  SUSAN  M  

05/20/2003 

SANTA  CLARITA,  CA 
DRISCOLL,  NANCY  ELLEN  .... 

PHOENIX,  AZ 
EDWARDS.  LARRY  JOSEPH  .. 

PUEBLO,  CO 
FARMER  ROBIN  SUE 

MONTE  VISTA,  CO 
LASPISA,  JOSEPH  ANTHONY 

MELROSE  PARK,  IL 
LEUSCHEN,  MARILYN  LEE  .... 

ERIE,  PA 
LEVIN.  JOEL  L  

05/20/2003 
05/20/2003 
05/20/2003 

TUCSON,  AZ 
FAROOQI  WAQAR  All 

ELKINS  PARK,  PA 
LEVIN,  PAULA  B 

05/20/2003 

AUBURN,  NY 

ELKINS  PARK,  PA 
LOVEJOY,  LAWRENCE 
DARRYL      

05/20/2003 

FLEMING  TAMI  S  

WESTBURY,  NY 
ROUSSE  TONI  F  

HOUSTON  TX 

SLOAN,  lA 
MAHDY,  HELMY  MOHAMED  .. 

BRIDGEPORT,  CT 
MALAVE   RONALD  C  

05/20/2003 

FRANK,  EDITH  JENEAN  

VALLEJO.  CA 

LONGMEADOW,  MA 
RUSH  CARRIE  GAY     

05/20/2003 

FRY  MICKEY  L  

VALENCIA,  CA 
SAFDARI,  MEHDI  

ALTAMONTE  SPRNGS,  FL 
SANDERS  TANYA  M 

CORYDON   lA 

FULTON  CARL  L  

LAKE  MARY,  FL 
MALEKI,  PEJMAN  

IRVINE,  CA 
MARBUT  CATHY  ANN  

05/20/2003 

DALLAS.  TX 

05/20/2003 

GARDUNO,  MARTHA  LETICIA 
LOS  ANGELES  CA 

CHICAGO,  IL 

SCHNEIDER.  LISA  FITZ- 
GERALD   

PITTSBURGH.  PA 

SCHRYVER.  KIM  ELAINE  

LAMAR,  CO 

SCHWAB  BRENT  L  

GIBBONS,  DARLA  M  ...- 

BIRMINGHAM,  AL 
MARLENEE,  KEVIN  ARLO  

DES  MOINES.  lA 
MCCONNAUGHEY,  PAMELA 

S 

TUCSON,  AZ 
MELTON,  BRENDA  FAYE  

ANCHORAGE.  AK 
MESIROW,  PATRICIA  L  

05/20/2003 
05/20/2003 
05/20/2003 

YOUNGTOWN.  AZ 
GILMORE,  LESLIE  R  

SANFORD.  FL 
GOLDFINE,  BRIAN  DAVID  

PALM  DESERT,  CA  . 
GREENE,  KIMBERLY  LEIGH  .. 

ELKRIDGE,  MD 
SCULLY   KIMBERLY  M  

05/20/2003 

EUFAULA,  AL 
HARDING  HARRIET  A 

PITTSBURGH,  PA 
SELLERS,  ANTHONY  BRUCE 

ANAHEIM,  CA 
SHURLAN  VLADIMIR  P 

05/20/2003 
05/20/2003 

FLORENCE,  MA 
HARVEY,  MELINDA  D  

ROANOKE,  VA 
MICHEL,  LESLIE  

NEW  ORLEANS,  LA 
MILES,  DELTON  L  

GREENVILLE,  MS 
HAYES  AUDREY  MUZACZ 

CAMBRIDGE,  MA 
ST  ROMAIN-KYLE,  PAMELA  A 

PEORIA.  AZ 
STATHOULOPOULOS,  PETER 

A  

WORCESTER.  MA 
STONE  JEFFREY  K   

05/20/2003 

PHOENIX,  AZ 
HEMRICK  JENNIFER  L 

FLAGSTAFF,  AZ 
MILKEY,  JOHN  JOSEPH  

KERRVILLE,  TX 
HIGGINS,  JENNIFER  L 

LONG  BEACH,  CA 
MOAYEDPARDAZI,  SEYED  B 

DECATUR,  AL 
MONET,  DEBRA  DAWN  

05/20/2003 

LEWISTON.  ME 

05/20/2003 

HOLT  GWENDOLYN  ANNE 

SAN  FRANCISCO,  CA 
STUCKLESS,  JENNIFER 
MARTHA 

RUSTBURG,  VA 
HORNER   PHILIP  STANLEY  ... 

PUEBLO  WEST,  CO 
MOSES,  BRUCE  DONALD  JR 

PINEVILLE,  LA 
MURPHY  GAIL  SUSAN  

05/20/2003 

CONCORD,  NH 
HOUSTEEN   DENIECE 

TUCSON,  AZ 
TATE   SHELLY  R             

05/20/2003 

CHINLE,  AZ 
HUFFMAN,  JACQUELINE  B  .... 

SAFFORD,  AZ 
HURST  LISA  MARIE  

PEORIA.  AZ 
NAGORE.  LYNNE  MICHELLE 

TUCSON,  AZ 
NEIBURG.  DOROTHY  E 

QUEEN  CREEK,  AZ 
TEFFT,  JANICE  MARLENE  

CENTRAL  FALLS,  Rl 
THORNTON,  LAWRENCE  J  .... 

THOMASTON,  CT 
UTLEY,  JOHN  ROWLAND 

SANDIA,  TX 
VANCOR,  ALBERT  SCOTT 

05/20/2003 
05/20/2003 

JOLIET.  IL 
HURTADO  SANDRA  G  

ESSEX  JUNCTION,  VT 
NOWAK,  VALENTINE  

JARRETTSVILLE,  MD 
ODONNELL,  DENISE  MARIE 

05/20/2003 

VENTURA.  CA 
IRISH.  IRENE  ELIZABETH  

05/20/2003 

Federal  Register /Vol.  68,  No.  94 /Thursday,  May  15,  2003 /Notices 


26313 


Subject  city,  state 

Effective 
date 

GREENVILLE.  AL 

WAGHER,  LISA  KATHLEEN  ... 

05/20/2003 

WILLIAMS.  AZ 

WASSIF.  ANTHONY  A 

05/20/2003 

RESEDSA,  CA 

WEINBERG,  ROBERT  PAUL  .. 

05/20/2003 

BOSTON,  MA 

WEINBERG,  MARC  

05/20/2003 

COLUMBIA,  MD 

WHITE,  MARGARET 

05/20/2003 

ASHEVILLE,  NC 

WILSON,  JOHN  STROTHER  ... 

05/20/2003 

MONTGOMERY.  AL 

WILTFANG,  CHRIS  CHARLES 

05/20/2003 

ST  SIMONS  ISLAND,  GA 

- 

WITTRUP,  LADONNA 

ALBERTINA  

05/20/2003 

GREELEY.  CO 

FEDERAiySTATE  EXCLUSION/ 
SUSPENSION 


NATWAN,  SYLVESTER  AR- 

THUR   

05/20/2003 

WOODRIDGE,  IL 

NATOLI,  DENNIS  

05/20/2003 

RIVER  EDGE,  NJ 

SMOOTS,  OLIVIA  L  

05/20/2003 

SACRAMENTO.  CA 

OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


BLOSSOM  HILL  DENTAL 

CARE 

SAN  JOSE,  CA 
CALIXTO  GARCIA  MEDICAL 

CTR  INC  

MIAMI.  FL 
DIAMOND  DENTAL  SERV- 
ICES, LLP  

POCATELLO,  ID 
FAMILY  FIRST  HEALTHCARE, 

INC  

WICHITA.  KS 
HOI  LEE  D  D  S  

RENTON,  WA 
NATL  MEDICAL  EQUIP  & 

SUPPLIES 

PLANTATION,  FL 
PRINCIPLE  MEDICAL  MGMT, 

INC  

HOLLYWOOD,  CA 
ROLYJANE  HOME  CARE,  INC 

MIAMI,  FL 
SOLOMON'S  INVALID 

COACH.  INC 

NEWARK,  NJ 
UNION  PHARMACY 

MIAMI,  FL 


05/20/2003 

05/20/2003 

05/20/2003 

05/20/2003 
05/20/2003 

05/20/2003 

05/20/2003 
05/20/2003 

05/20/2003 
05/20/2003 


DEFAULT  ON  HEAL  LOAN 


BARBATO,  BEVERLY  V  

SALEM,  WV 
BILYEU,  STUART  WILLIAM  .... 

ANN  ARBOR,  Ml 
CROW,  JOE  A 

ROCKY  FORD,  CO 
DIEDE,  CLYDE  A  

WINNER.  SD 
FLEMING,  JAMES  E  JR  

E  CLEVELAND,  OH 
LESINSKI,  MARY  CATHERINE 


04/03/2003 
05/20/2003 
05/20/2003 
05/20/2003 
05/20/2003 
04/14/2003 


Subject  city,  state 

Effective 
date 

CLEVELAND,  OH 
MARTINEZ,  JOSE  R  

05/20/2003 

MINEOLA,  TX 

OWNERS  OF  EXCLUDED  ENTITIES 


PARKER,  CHARLIE  A 

05/20/2003 

MINNEAPOLIS,  MN 
PARKER,  ROBERTA  CATO  .... 
MINNEAPOLIS,  MN 

05/20/2003 

CIVIL  MONETARY  PENALTY 


MATTHYS,  JERRY  A  

SHAWNEE  MISSION,  KS 


10/01/2002 


Dated:  May  1,  2003. 

Katharine  B.  Petrowski, 

Director,  Exclusions  Staff  Office  of  Inspector 
General. 

(FR  Doc.  03-11681  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  41SO-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Triggering  Receptors  Expressed  in 
Myeloid  Cells  (TREM)  Like  Transcript 
(TLT-1),  A  Novel  Inhibitory  Receptor  of 
Platelets  and  Uses  Therefore 

Daniel  W.  Mc Vicar  (NCI),  A.  Valence 
Washington  (NCI),  Laura  Quigley 
(NQ) 


DHHS  Reference  No.  E-097-2003/0 

filed  March  16,  2003 
Licensing  Contact:  Jeff  Walenta;  301/ 

435-4633;  walentaj@od.nih.gov. 

The  hiunan  immune  response 
involves  a  complex  series  of  molecular 
interactions  to  produce  a  beneficial 
response  to  foreign  invasion  within  the 
body.  These  molecular  interactions 
orchestrate  the  specific  responses  of 
innate  and  adaptive  immunity.  When 
these  interactions  break  down,  immune 
related  disorders  such  as  cancer  and 
sepsis  arise. 

This  invention  describes  an  advance 
in  understanding  the  regulation  of  the 
immime  response.  Triggering  Receptors 
in  Myeloid  Cells  (TREM)  recenUy  were 
discovered  to  modulate  innate  and 
adaptive  immunity.  Specifically, 
TREMl  ampUfies  the  response  to  sepsis 
in  innate  immunity  by  activating 
neutrophils  and  other  leukocytes;  and 
TREM2  potentiates  dendritic  cell 
maturation  in  adaptive  immunity.  This 
invention  describes  a  new  inhibitory 
TREM  like  Transcript,  TLT-1. 

TLT-1  is  the  first  inhibitory  receptor 
discovered  to  reside  within  the  TREM 
gene  locus.  This  discovery  implies  the 
receptor  has  an  important  regulatory 
role  in  both  innate  and  adaptive 
immimity.  Structurally,  TLT-1  also 
possesses  inhibitory  domains  that 
indicate  this  regulatory  function.  TLT- 
1  is  highly  expressed  in  peripheral 
blood  platelets  and  may  modulate  many 
other  types  of  myeloid  cells.  Potential 
therapeutic  implications  are  for  immune 
disorders,  cancer,  septic  shock, 
infectious  disease,  stroke,  heart  disease, 
myocardial  infarction,  vascular 
disorders,  and  other  platelet-associated 
disorders. 

17-AAG  Treatment  of  Diseases 
Sensitive  to  c-KIT  Down  Regulation 

Gerard  Fumo  and  Len  Neckers  (NCI) 
DHHS  Reference  No.  E-256-2002  filed 

22  Oct  2002 
Licensing  Contact:  George  Pipia;  301/ 

435-5560;  pipiag@od.nih.gov. 

This  invention  describes  the  use  of 
17-allylamino-17- 

demethoxygeldanamycin  (17-AAG),  a 
derivative  of  geldanamycin,  which 
inhibits  mutated  KIT  protein  kinase 
activity  (the  product  of  proto-oncogene 
c-KIT).  This  kinase  has  been  identified 
as  the  protein  responsible  for 
transformation  of  certain  human  cell 
types  into  pathologic  cells.  The 
invention  is  predicated  on  the  discovery 
of  a  new  method  of  inhibiting  the 
activity  of  a  mutated,  constitutively 
active  form  of  the  tyrosine  kinase,  KIT. 
The  method  involves  the  administration 
of  17-AAG  to  a  cell  expressing  the 
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mutated  KIT  protein,  whereby  the 
activity  level  of  KIT  in  the  cell  is 
reduced.  The  invention  may  prove  to  be 
usehil  for  treating  diseases  such  as 
mastocytosis,  gastrointestinal  stromal 
tumors  (GIST),  mast  cell  leukemia, 
myelogenenous  leukemia,  and  testicular 
cancer,  all  of  which  are  associated  with 
mutations  in  the  c-KIT  proto-oncogene. 

Recombinant  Vaccinia  Viruses 
Expressing  IL-15  and  Methods  of  Using 
the  Same 

Liyanage  Perera  et  al.  (NCI) 

Serial  No.  60/433.703  filed  16  Dec  2002 

Licensing  Contact:  Jonathan  Dixon;  301/ 
435-5559;  dixonj@od.nih.gov. 

Vaccinia-based  vaccines  have  a 
proven  record  of  being  effective 
vaccines  in  humans  as  well  as  in 
aninlals.  However,  accumulating 
evidence  reveals  the  need  for 
technology  to  improve  the  immune 
responses  such  vaccines  generate. 

The  present  invention  discloses 
recombinant  vaccinia  viruses  capable  of 
expressing  interleukin  15  (IL-15),  and 
methods  for  modulating  immune 
responses  using  such  viruses.  This 
invention  shows  that  by  inserting  the 
human  IL-15  gene  into  the  vaccinia 
genome,  more  effective  vaccines  can  be 
generated  against  infectious  agents  and 
cancer.  Currently,  IL-2  has  been 
approved  by  the  FDA  for  use  in  the 
treatment  of  patients  with  metastatic 
renal  cell  carcinoma  or  with  metastatic 
melanoma.  It  has  been  used  as  a 
component  of  cancer  vaccines  and  in 
various  approaches  for  the  treatment  of 
AIDS.  However,  administration  of  IL-2 
is  associated  with  activation-induced 
cell  death  (AICD),  and  may  lead  to  death 
of  T-cells  that  recognize  the  antigens 
expressed  in  the  tumor  cells.  Thus,  IL- 
15  may  be  a  superior  agent  in  the 
treatment  of  cancer,  or  as  a  component 
of  a  vaccine  directed  towards  cancer  or 
infectious  agents.  Co-delivery  of  IL-15 
with  antigens  during  the  immunization 
process,  according  to  the  current 
invention,  leads  to  induction  of  CD8+ 
memory  T  cells  that  proliferate  more 
effectively  in  vivo  and  persist  much 
longer  in  the  immunized  individual  in 
addition  to  enhancing  the  levels  and 
persistence  of  antigen  specific 
antibodies  thus  providing  substantially 
longer  lasting  cellular  and  humoral 
immunity. 

This  invention  has  the  potential  to  be 
used  in  a  variety  of  ways,  including:  (i) 
An  improved,  more  efficacious  vaccine 
candidate  for  smallpox,  (ii)  for 
incorporation  into  existing  vaccinia 
based  vaccines  to  enhance  and  confer 
superior  long  lasting  immune  response 
to  viral  and  cancer  antigens,  or  (iii)  as 


a  valuable  soxu-ce  material  for  IL-15 
production,  especially  should  IL-15  be 
proven  as  an  aUernate  of  more 
efficacious  cytokine  than  IL-2. 

This  research  has  been  described,  in 
part,  in  Proc.  Natl.  Acad.  Sci  USA  2003 
Mar  18;  100(6):3392-3397. 

DNA-Binding  Polyamide  Drug 
Conjugates 

Zoltan  Szekely,  Humcha  K. 
Hariprakasha,  Marek  W.  Cholody, 
Christopher].  Michejda  (NCI) 

DHHS  Reference  No.  E-060-2002/2- 
PCT-01  filed  27  Feb  2003  (PCT/US03/ 
06006) 

Licensing  Contact:  George  Pipia;  301/ 
435-5560;  pipiag@od.nih.gov. 

Many  current  anti-cancer  drugs  have 
the  DNA  of  cancer  cells  as  their 
principal  target.  However,  in  most 
instances,  the  drugs  are  not  selective 
and  are  plagued  by  toxicities,  which  are 
frequently  dose  limiting.  The  present 
invention  seeks  to  enhance  anti-tumor 
selectivity  and  decrease  unspecific 
toxicity.  It  has  been  known  that  various 
polyamides  can  target  the  minor  groove 
of  DNA,  and  rules  have  been  devised  to 
ascertain  the  sequence-reading 
properties  of  the  component  residues  of 
the  polyamide  chain.  The  present 
invention  utilizes  sequence-selective 
polyamide  technology  together  with 
groups  that  modify  DNA,  either  by 
sequence-selective  alkylation  or  strand 
cleavage.  The  DNA-modifying  moieties 
that  are  used  for  this  purpose  are  novel 
derivatives  based  on  the 
cyclopropylbenzindole  (CBI)  core 
structure.  These  compounds  alkylate  the 
DNA  only  when  bound  into  the  minor 
groove,  and  they  provide  some  DNA- 
sequence  recognizing  capability  of  their 
own.  The  DNA-modifying  agents  are 
either  embedded  in  the  polyamide  chain 
as  components  of  the  chain  or  are 
located  at  the  termini.  These 
compounds  are  highly  toxic  to  cancer 
cells  that  over-express  a  targeted  DNA 
sequence  {e.g.  the  c-Myc  oncogene 
promoter  sequence)  and  are  much  less 
toxic  to  non-cancerous  tissue.  The 
compounds  of  the  present  invention 
represent  a  novel  method  for  targeting 
DNA  of  cancer  cells. 

SH2  Domain  Binding  Inhibitors 

Terrence  R.  Burke,  Jr.,  et  al.  (NCI) 

DHHS  Reference  No.  £-262-2000/1 
filed  28  Jun  2002 

Licensing  Contact:  George  Pipia;  301/ 
435-5560;  pipia@od.nih.gov. 

Signal  transduction  processes 
underlie  the  transfer  of  extracellular 
information  to  the  interior  of  the  cell 


and  ultimately  to  the  nucleus.  A  variety 
of  signal  transduction  processes  are 
critical  for  normal  cellular  homeostasis, 
with  protein-tyrosine  kinases  (PTKs) 
playing  central  roles  in  many  of  these 
pathways.  Examples  of  such  PTKs 
include  the  PDGF  receptor,  the  FGF 
receptor,  the  HGF  receptor,  members  of 
the  EGF  receptor  family,  such  as  the 
EGF  receptor,  erb-B2,  erb-B3  and  erb-B4, 
the  src  kinase  family,  Fak  kinase  and  the 
Jak  kinase  family.  Protein-tyrosine 
phosphorylation  that  results  from  the 
action  of  PTKs  can  modulate  the  activity 
of  certain  target  enzymes  as  well  as 
facilitate  the  formation  of  specific  multi- 
protein  signaling  complexes  through  the 
actions  of  homologous  protein  modules 
termed  Src  homology  2  (SH2)  domains, 
which  recognize  specific 
phosphotyrosyl  containging  sequences. 
A  m^function  in  this  system  tlu-ough 
tyrosine  kinase  overexpression  and/or 
deregulation  can  be  manifested  by 
various  oncogenic  and 
hyperproliferative  disorders,  including 
cancers,  inflammation,  autoinmiune 
disease,  hyperproliferative  skin 
disorders,  psoriasis  and  allergy/asthma, 
etc.  The  disclosed  compounds,  e.g. 
peptides,  preferably,  macrocyclic 
peptides,  are  Grb2  SH2  domain 
signaling  antagonists  with  enhanced 
binding  affinity.  The  claims  of  the 
current  application  are  directed  to 
compositions  of  matter  and  methods  of 
use  which  provide  for  the  diagnosis, 
testing  and  treatment  of  the 
aforementioned  disease  states. 

Dated:  May  7.  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 

Development  and  Transfer,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

[FR  Doc.  03-12102  Filed  5-14-03;  8:45  am] 

BtLUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Rebuilding 
Immunity  for  Survival. 

Date:  May  22-23,  2003.    . 

Time:  7  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center,  1143  New 
Hampshire  Avenue,  NW,  Washington,  DC 
20037. 

Contact  Person:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8034,  MSC  8328,  Bethesda, 
MD  20892-8328,  301-496-9767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  5,  2003. 

Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-11714  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4),  and  552b(6),  as  amended. 
The  grant  applications  and  the 


discussions  coidd  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Dates:  Jime  10,  2003. 

Open:  June  10,  2003,  8:30  a.m.  to  12  p.m. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact:  Dr.  Paulette  S.  Gray,  Acting 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8141, 
Bethesda.  MD  20892,  (301)  496-4218. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Ad  Hoc  Subcommittee  on 
Confidentiality  of  Patient  Data. 

Open;  June  10,  2003,  12  p.m.  to  1  p.m. 

Agenda:  To  discuss  activities  related  to  the 
Ad  Hoc  subcommittee  on  Confidentiality  of 
Patient  Data. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Ms.  Mary  McCabe, 
Executive  Secretary,  Ad  Hoc  Subcommittee 
on  Confidentiality  of  Patient  Data,  National 
Cancer  Institute,  National  Institutes  of 
Health,  9000  Rockville  Pike.  Building  31, 
Room  3A44,  Bethesda,  MD  20892,  (301)  496- 
6404. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Clinical 
Investigations. 

Open;  June  10,  2003, 12  p.m.  to  1  p.m. 

Agenda:  To  discuss  activities  related  to  the 
Subcommittee  on  Clinical  Investigations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  8,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Ellen  Feigal,  Executive 
Secretary,  Subcommittee  on  Clinical 
Investigations,  National  Cancer  Institute, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  Room  3A44,  Bethesda,  MD 
20892,(301)496-4291. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open;  June  10,  2003, 1  p.m.  to  2  p.m. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31.  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact:  Dr.  Paulette  S.  Gray,  Acting 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8141, 
Bethesda,  MD  20892,  (301)  496-4218. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Planning 
and  Budget 


Open:  June  10,  2003,  2  p.m.  to  2:45  p.m. 

Agenda:  Bypass  Budget  Update. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31.  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda.  MD 
20892. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  Subcommittee  on 
Planning  arid  Budget.  National  Cancer 
Institute,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Room  11A03. 
Bethesda,  MD  20892,  (301)  496-5515. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open;  June  10,  2003,  2:45  p.m.  to  4:25  p.m. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Acting  Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health.  61 16 
Executive  Boulevard,  8th  Floor,  room  8141, 
Bethesda,  MD  20892,  (301)  496-4218. 

Name  of  Committee:  National  Cancer 
Advisory  Board, 

Closed:  June  10.  2003,  4:25  p.m.  to 
Adjournment. 

Agenda:  Review  of  grant  applications. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Acting  Executive  Secretary,  National  Cancer 
Institute.  National  Institutes  of  Health.  6116 
Executive  Boulevard,  8th  Floor,  Room  8141, 
Bethesda.  MD  20892,  (301)  496-^4218. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name, 
address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
govenmient  employees.  Persons  without 
a  government  I.D.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
deainfo.nci.nih.gov/advisory/ncab.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be 
posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support, 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
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Dated:  May  8,  2003. 
Anna  P.  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12074  Filed  5-14-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
1 — Career  Development. 

Date:  June  11-13,  2003. 

Time:  6:30  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Robert  Bird,  PhD. 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  National 
Cancer  Institute,  National  Institutes  of 
Health,  Room  8113,  6116  Executive  Blvd. 
MSC  8328,  Bethesda,  MD  20892-8328,  301- 
496-7978,  bird@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
■Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS). 

Dated:  May  8,  2003. 

Anna  P.  SnoufTer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12075  Filed  5-14-03;  8:45  am] 
BUJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

Z)afe.June  11-13,  2003. 

Time:  6:30  pm  to  5  pm.    - 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Lynn  M.  Amende,  PhD, 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health,  6116 
Executive  Boulevard  Room  8105,  Bethesda, 
MD  20892,  301-451-4759, 
amendei@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Csuicer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  8,  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-12076  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Therapy  of 
CML. 

Date:  June  16-18,  2003. 

Time:  7  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Houston  Plaza,  6633  Travis 
Street,  Houston,  TX  77030. 

Contact  Person:  Claudio  A.  Dansky 
Ullmann,  MD,  Scientific  Review 
Administrator,  National  Cancer  Institute. 
Division  of  Extramural  Activities,  Grants 
Review  Branch,  Research  Programs  Review 
Branch,  6116  Executive  Blvd.,  Rm  8119,  MSC 
8328.  Bethesda,  MD  20892,  301-451-4761, 
ullmannc@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assi^ance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93,396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  8,  2003. 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-12093  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  pesonal  information  concerning 
mdividuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Oof e;  June  17-18,  2003. 

Time:  June  17,  2003,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Bo  Hong,  PhD,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  National  Center  for  Research 
Resources,  Office  of  Review,  6701  Democracy 
Boulevard,  1  Democracy  Plaza,  Room  1078, 
Bethesda,  MD  20817,  (301)  435-0813, 
hongb@mail.nih  .gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Date:  June  30-July  1 ,  2003. 

Time:  June  30,  2003,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marc  Rigas,  PhD,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  National  Center  for  Research 
Resources,  Office  of  Review,  6701  Democracy 
Boulevard,  1  Democracy  Plaza,  Room  1080, 
Bethesda,  MD  20817-4814.  301  435-0806, 
rigasm@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Science  Education  Partnership  Award 
Special  Emphasis  Panel. 

Date:  July  15-16,2003. 

rime;  July  15,  2003,  8  a.m.  tp 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  John  L.  Meyer,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  For  Research 
Resources,  National  Institutes  of  Health,  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Bethesda,  MD  20817,  301-435-0807, 
meyerjQncrr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306,  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  May  8,  2003. 

Anna  P.  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12082  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  alccordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical  and 
Behavorial  Research  Facilities. 

Date:  May  27-29,  2003. 

Open:  May  27,  2003,  8  a.m.  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Closed:  May  27,  2003,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  Inn  Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  D.G.  Patel,  PhD,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  National  Center  for  Research 
Resources,  Office  of  Review,  6701 
Democracy,  Room  1070.  MSC-4874, 
Bethesda,  MD  20892,  301-435-0824, 
pateldag@mail.nih.gov 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group/ 
Clinical  Research  Review  Committee. 

Date;  June  4-5,  2003. 

Open;  June  4,  2003,  8  a.m.  to  9  a.m. 

Agendo;  To  discuss  program  planning  and 
other  issues. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Closed:  June  4,  2003,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 


Contact  Person:  Sheryl  K.  Brining,  PhD., 
Acting  Director.  Ofllce  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  6701  Democracy 
Boulevard,  1  Democracy  Plaza,  Room  1074, 
Bethesda,  MD  20817.  301-435-0809, 
sb44k@nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group 
Comparative  Medicine  Review  Committee. 
Date:  June  10-11,  2003. 
Open:  June  10,  2003.  8  a.m.  to  8:30  a.m. 
Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Closed:  June  10,  2003,  8:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Guo  Zhang.  MPH,  MD, 
PhD,  Scientific  Review  Administrator,  Offige 
of  Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  One 
Democracy  Plaza,  6701  Democracy  Blvd., 
Room  WS-1064,  10th  Floor,  Bethesda,  MD 
20814-9692,  (301)  435-0812. 
zhanggu@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Research  Centers  In  Minority  Institutions 
Review  Committee. 
Date:  July  7-8.  2003. 
Open:  July  7,  2003.  8  a.m.  to  9  a.m. 
Agenda:  Grant  applications. 
Place:  Gaithersburg  Marriott 
Washingtonian  Center.  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Closed:  July  7,  2003,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard.  Gaithersburg,  MD  20878. 

Contact  Person:  Eric  H.  Brown,  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  6701 
Democracy  Boulevard.  1  Democracy  Plaza. 
Room  1068,  Bethesda,  MD  20817,  (301)  435- 
0815,  browne@ncrr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306,  93.333,  National  Institutes  of  Health. 
HHS) 

Dated:  May  8,  2003. 
Anna  P.  Snouffer, 

Deputy  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-12087  Filed  5-14-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herehy  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Compiementarj'  and  Alternative  Medicine 
Special  Emphasis  Panel;  Clinical  Science. 

Date:  June  5-6,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  MarrioM  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  William  A.  Kachadorian, 
PhD,  MTS,  Scientific  Review  Administrator, 
Office  of  Scientific  Review,  National  Center 
for  Complementary  and  Alternative 
Medicine,  6707  Democracy  Blvd.,  Ste.  106, 
Bethesda,  MD  20892-5475,  (301)  594-2014, 
icachadov\'®mail. nih.gov. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel;  Oncology 
Application  Review. 

Dote:  June  9-10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hills 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Carol  Pontzer,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Complementary  and  Alternative 
Medicine,  6707  Democracy  Blvd.,  Bethesda, 
MD  20892. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel;  Basic  Science 
Application  Review. 

Date.  June  12-13.  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Dale  Birkle,  PhD, 
Scientific  Review  Administrator,  NIH/ 
NCCAM,  6707  Democracy  Blvd.  Democracy 
Two  Building,  Suite  401,  Bethesda.  MD 
20892,  (301)  451-6570,  birkled@mail.nih.gov. 


Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel;  Training/Education 
Application  Review. 

Date:  June  25,  2003. 

Time:  8  a.m.  to  5  p.m.      ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Carol  Pontzer,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Complementary  and  Alternative 
Medicine,  6707  Democracy  Blvd.,  Bethesda, 
MD  20892. 

Dated:  May  7,  2003. 
Ann  P.  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12097  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as- 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM) 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available, 
hidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussion  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 

Date:  June  2,  2003. 

Closed:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Open:  1  p.m.  to  adjournment. 


Agenda:  The  agenda  includes  Opening 
Remarks  by  Director,  NCCAM,  Overview  of 
Activities  at  the  Food  and  Drug 
Administration,  report  on  the  Working  Group 
on  Cancer,  Focus  Groups  on  Cancer  and 
'Other  business  in  the  Council. 

Place:  Neurosicence  Conference  Center, 
6001  Executive  BouleVard,  Conference 
Rooms  C  and  D,  Rockville,  MD  20852, 

Contort  Person:  Jane  F.  Kinsel,  Ph.D., 
M.B.A.,  Executive  Secretary,  National  Center 
for  Complementary  and  Alternative 
Medicine.  National  Institutes  of  Health,  6707  • 
Democracy  Blvd.,  Suite  401,  Bethesda,  MD 
20892,  (301)496-6701. 

The  public  comments  session  is  scheduled 
from  4:45-5:15  p.m.  Each  speaker  will  be 
permitted  5  minutes  for  their  presentation. 
Interested  individuals  and  representatives  of 
organizations  are  requested  to  notify  Dr.  Jane 
Kinsel,  National  Center  for  Complementary 
and  Alternative  Medicine,  NIH,  6707 
Democracy  Boulevard.  Suite  401,  Bethesda, 
Maryland,  20892.  (301)  496-6701,  Fax:  (301) 
480-0087.  Letters  of  intent  to  present 
comments,  along  with  a  brief  description  of 
the  organization  represented,  should  be 
received  no  later  than  5  p.m.  on  May  23, 
2003.  Only  one  representative  of  an 
organization  may  present  oral  comments. 
Any  person  attending  the  meeting  who  does 
not  request. an  opportunity  to  speak  in 
advance  of  the  meeting  may  be  considered 
for  oral  presentation,  if  time  permits,  and  at 
the  discretion  of  the  Chairperson.  In 
addition,  written  comments  may  be 
submitted  to  Dr.  Jane  Kinsel  at  the  address 
listed  above  up  ttf  ten  calendar  days  (June  12, 
2003)  following  the  meeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished  upon 
request  by  contacting  Dr.  Jane  Kinsel, 
Executive  Secretary,  NACCAM,  National 
Institutes  of  Health,  6707  Democracy 
Boulevard,  Suite  401,  Bethesda.  Maryland 
20892,  (301)  496-6701,  Fax  (301)  480-0087, 
or  via  e-mail  at  naccames@mail.nih.gov. 

Dated:  May  7,  2003. 
Anna  P.  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  03-12098  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  AdvisorY  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  euid 
the  discussions  could  disclose 


ccmfidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  infonnation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woxdd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel; 
Scientific  and  Technical  Review  Board  on 
Biomedical  and  Behavioral  Research 
Facilities. 

Date:  May  14,  2003. 

Time:  2  p.m.  to  adjoiuiunent. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Democracy  Boulevard,  6701 
Democracy  Boulevard,  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  D.G.  Patel,  PhD,  Scientific 
Review  Administator,  National  Institutes  of 
Health,  National  Center  For  Research 
Resources,  Office  of  Review,  6701  Democracy 
Boulevard,  1  Democracy  Plaza,  Room  1070, 
Bethesda,  MD  20892,  301-435-0824, 
pateldgSmail.nih.gov. 

This  notice  is  being  publlished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Infrastructure. 

Date:  May  22-23,  2003. 

Time:  May  22,  2003,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Guo  Zhang,  PhD,  MPH, 
Scientific  Raview  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Rochu  1064,  Bethesda,  MD  20814-9692,  301- 
435-0812,  zhanggu@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel; 
Research  Infi-astructure. 

Date:  May  28-29,  2003. 

Time:  May  28,  2003,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Carol  Lambert,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Room  1076,  Bethesda,  MD  20892^874,  301- 
435-0814,  lambert@mail.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel; 
Clinical  Research 

Date:  June  5,  2003. 
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Time:  10:30  a.m.  to  adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mohan  Viswanathan,  PhD, 
Scientific  Review  Administrator,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  Office  of  Review',  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Room  1084,  Bethesda.  MD  20892,  301-435- 
0829,  viswanathanm@ncn:nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93,306,  93.333.  National  Institutes  of  Health, 
HHS) 

Dated:  May  7.  2003. 

Anna  P.  Snoufifer, 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12099  Filed  5-14-03;  8:45  am) 

BtUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Minority  K-12  Mentored  Clinical  Scientist 
Development  Program  Award. 

Z>ate;  May  21,2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Chitra  Krishnamurti  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7206,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
RockJedge  Drive,  MSC  7924,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  May  7,  2003. 
Anna  P.  Snoufifer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-12079  Filed  5-14-03;  8:45  am) 

BttJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Non  Human  Primate  Models  of  HTV- 
Associated  Pulmonary,  Cardiovascular  and, 
Hematological  Disorders. 

Date:  July  10,  2003. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Zoe  Huang,  MD,  Health 
Scientist  Administrator,  Review  Branch, 
Room  7190,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  RockJedge 
Drive,  MSC  7924,  Bethesda,  MD  20892-7924, 
301^35-0314. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and    • 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 
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Dated:  May  8,  2003. 
Anna  P.  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

!FR  Doc.  03-12090  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  {5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such,  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Viability  and  Remodeling. 

Date:  June  9,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Crystal  City,  2399  Jefferson 
Davis  Hwy,  Arlington,  VA  22202. 

Contact  Person:  Anne  P.  Clark,  PhD,  Chief, 
Review  Branch.  Review  Branch,  Division  of 
Extramural  Affairs,  National  Heart.  Lung,  and 
Blood  Institute,  NIH,  Rockledge  II,  Room 
7214,  6701  Rockledge  Drive,  Bethesda,  MD 
20892,  (301)  435-0270. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
ofHeahh,  HHS) 

Dated:  May  7.  2003. 
Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12092  Filed  5-14-03;  8:45  am] 
BtLUNG  CODE  4140-01-M    - 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Summer  Institute  for  Training  in  Biostatistics 
(SIBS)  (Review  of  T-15s). 

Date:  June  3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Chitra  Krishnamurti,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7206,  Division  of  Extramural 
Affairs,  National  Heart  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924,  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  7,  2003. 
Anna  P.  Snouffer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  0.3-12095  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAID. 


The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAID. 

Date:  June  9-10,  2003. 

Time:  June  9,  2003,  8  AM  to  7  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  10,  10  Center  Drive,  Wolff  Memorial 
Conference  Room,  Bethesda,  MD  20892. 

Time:  June  10,  2003,  8  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  10, 10  Center  Drive,  Wolff  Memorial 
Conference  Room,  Bethesda,  MD  20892. 

Contact  Person:  Thomas  J.  Kindt,  PhD, 
Director,  Division  of  Intramural  Research, 
National  Institute  of  Allergy  and  Infectious 
Diseases,  Building  10,  Room  4A31,  Bethesda, 
MD  20892,  301  496-3006,  tk9c@nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Perscftis  without 
a  government  I.D.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  8,  2003. 
Anna  P.  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12073  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4-),  and  552b(c)(6),  Title  5 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosiue  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Z)afe:  June  11-12,  2003. 

Time:  June  11,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

PJace:  Wyndham  Washington,  DC,  1400  M 
Street,  NW.,  Washington,  DC  20005. 

Time:  June  12,  2003,  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  DC,  1400  M 
Street,  NW.,  Washington,  DC  20005. 

Contact  Person:  Melissa  J.  Stick,  PhD., 
MPH,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of. 
Extramural  Research,  NIDCD/NIH,  6120 
Executive  Blvd.,  Bethesda,  MD  20892,  301- 
496-^8683. 

Name  of  Committee:  Communication 
Disorders  Review  Committee,  Loan 
Repayment  Review. 

Date;  June  12,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  DC,  1400  M 
Street,  NW.,  Washington,  DC  20005. 

Contact  Person:  Melissa  J.  Stick,  PhD., 
MPH,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD/NIH,  6120 
Executive  Blvd.,  Bethesda,  MD  20892,  301- 
496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  May  7,  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12077  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuemt  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
-  property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel;  NIDCD 
Training  Grants. 

Date.JunelS,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Ali  A.  Azadegan.  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NIDCD,  NIH,  EPS- 
400C,  6120  Executive  Blvd.  MSC  7180. 
Bethesda,  MD  20892-7180,  (301)  496-8683, 
azadegan@ni7j.gov. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel;  "Stem  cell 
potential  of  olfactory  epithelium". 

Date:  June  26,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call).  ^ 

Contact  Person:  Sheo  Singh,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.  Bethesda,  MD  301- 
496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  May  7,  2003. 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12078  Filed  5-14-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
IMeetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
th»discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  In'stitute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA)— Uganda/Kenya. 

Dote.May  30,  2003.. 

Time:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Eleazar  Cohen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases,  DEEA/NIH/DHHS,  ' 
6700  B  Rockledge  Drive,  MSC  7616,  Room 
3112,  Bethesda,  MD  20892-7616,  301-435- 
3564.ecI7iv@ni7j.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Disease  Special 
Emphasis  Panel,  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA)— Thailand. 

Date:  June  4,  2003. 

Time:  10  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda.  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Eleazar  Cohen,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases.  DEA/NIH/DHHS, 
6700  B  Rockledge  Drive,  MSC  7616,  Room 
3112.  Bethesda,  MD  20892-7616,  301-435- 
3564,  ecJ7ii^ni7i.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Partnerships:  Hepatitis  B 
and  Vector  Borne  Diseases  Control  (Part  B: 
Tick-borne  Diseases  Transmission). 

Date:)unel3,  2003. 
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Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700.  6700B  Rockledge  Drive. 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gary  S.  Madonna,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities  NIAID.  NIH,  DHHS,  6700-B 
Rockledge  Drive,  MSC  7616,  Room  2149, 
Bethesda,  MD  20892-7616,  301-496-3528, 
gml2w@nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Partnerships:  Hepatitis  B 
and  Vector  Borne  Diseases  Control  (Part  C: 
Arthropod  Vector  Control). 

£ta(e.Junel7,  2003. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700-B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gary  S.  Madonna,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Progranv  Division  of  Extramural 
Activities  NIAID,  NIH,  DHHS,  6700-B 
Rockledge  Drive,  MSC  7616,  Room  2149, 
Bethesda,  MD  20892-7616,  301-496-3528, 
gm  1 2w@nih  .gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Partnerships:  Hepatitis  B 
and  Vector  Borne  Diseases  Control  (Part  A: 
Hepatitis  B  Therapies). 

Date:  June  18,  2003. 

rime;  2  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicants. 

Place:  National  Institutes  of  Health 
Rockledge  6700,  6700-B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gary  S.  Madonna,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  DHHS,  6700-B 
Rockledge  Drive,  MSC  7616,  Room  2149, 
Bethesda,  MD  20892-7616,  301-496-3528, 
gml2w®nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  8.  2003. 
Anna  P.  Snoufifer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-12080  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMEffr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

JVaiTie  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Pamel,  National  Biocontainment 
Laboratories. 

Date:  June  2-3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Peter  R.  Jackson,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC,  7616,  Bethesda,  MD 
20892-7616,  301-496-2550. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  3  Unsolicited  POls. 

Date:  June  2,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Nasrin  Nabavi,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC,  7616,  Bethesda,  MD 
20892-7616,  301-496-2550,  nn30(@ni7j.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Regional  Biocontainment 
Laboratories. 

Date:  June  23-24,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  , 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Robert  C.  Goldman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 


Activities.  NIAID,  NIH,  DHHS,  Room  3124, 
6700-B  Rockledge  Drive,  MSC,  7616, 
Bethesda,  MD  20892-7616,  301-496-8424, 
rgl59@nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Biodefense  and  Emerging 
Infectious  Diseases  Research  Program 
Projects. 

Date:  June'25,  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700-B  Rockledge  Drive, 
Room  1202,  Bethesda,  MD  20817  (Telephone 
Conference  Call). 

Contact  Person:  Paula  S.  Strickland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  DHHS/NIH/NIAID/DEA/ 
OD,  Room  2139,  6700-B  Rockledge  Drive, 
MSC.  7616,  Bethesda,  MD  20892-7616,  301- 
435-8563,  ps30f@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  8,  2003. 
Anna  P.  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-12081  Filed  5-14-03;  8:45  am) 
SILUNG  CODE  414(M)1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pvusuaat  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu'e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group;  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee. 

Date:  June  18-19,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Embassy  Suites  Hotel,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  Room  751.  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7798,  muston@extra.niddk.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Pjogram  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  May  8.  2003. 

Anna  P.  Snouifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12083  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Puj-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Tissue  Bank. 

Pate:  May  14.  2003. 

pme:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
Bethesda,  MD  20814.  (Telephone  Conference 
Call). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
The  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue/Suite  2C212.  Bethesda. 
MD  20892.  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Nonhuman 
Primates. 

Date:  May  16,  2003. 

T^e:  1  p.m.  to  3  p.m. 


Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  7201 
Wisconsin  Avenue,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM. 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  May  8.  2003. 
Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-12084  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following      - 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Translational 
Research  Centers. 

Date;  May  13-14,  2003. 

Time:  5  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Alfonso  R.  Latoni.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Office,  National  Institute  on  Aging. 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Room  2C212,  Bethesda,  MD  20892. 
30 1 /496-9666 , /atonia@maj7.n;7i .go V. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Restless  Legs. 
Date:  May  30,  2003. 


Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue, 
Bethesda.  MD  20814  (Telephone  Conference 
Call). 

Contact  Person:  William  Cruce,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Aging,  National  Institutes  of 
Health.  Scientific  Review  Office.  Gateway 
Building  2C212,  7201  Wisconsin  Avenue, 
Bethesda,  MD  20892,  301-402-7704. 
[crucew@nia.nih.gov.) 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Economics  of 
Aging. 

Date:  June  1-2,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plqce:  Hilton  Boston  Back  Bay,  40  Dalton 
Su-eet.  Boston,  MA  02115. 

Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Room  2C212.  Bethesda,  MD  20892, 
301/496-9666, 7o/onio@moi7.ni7j.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  May  8.  2003. 
Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12085  Filed  5-14-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutee  of  Health 

National  Institute  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
Coimselors,  NIA,  May  13,  2003,  8  a.m. 
to  May  14,  2003,  3  p.m,  Gerontology 
Research  Center,  National  histitutes  of 
Health,  5600  Nathan  Shock  Drive, 
Baltimore,  MD,  21224-6825  which  was 
published  in  the  Federal  Register  on 
April  8, 1003,  68  FR  17962. 

The  portion  of  the  meeting  being  held 
May  14,  2003  from  2:30  to  3  p.m.  will 
be  closed.  The  meeting  is  partially 
closed  to  the  pubUc. 

Dated:  May  8.  2003. 

Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-12086  Filed  5-14-03;  8:45  am) 

BILLmG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Council  for  Biomedical  Imaging  and 
Bioengineering,  May  29,  2003,  8:30  a.m. 
to  May  30,  2003,  5  p.m.,  National 
Institutes  of  health,  Neiu'oscience 
Center,  6001  Executive  Boulevard, 
Rockville,  MD  20852  which  was 
pubUshed  in  the  Federal  Register  on 
April  22,  2003,  68  FR  7719841. 

The  meeting  agenda  has  changed  so 
that  the  open  session  of  the  meeting  will 
be  in  the  morning  on  May  29,  and  the 
closed  session  in  the  afternoon.  The 
meeting  is  partially  closed  to  the  public. 

Dated:  May  8.  2003. 
Anna  P.  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-12088  Filed  5-14-03;  8:45  am] 

BILUNG  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Date:  May  30,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700.  6700B  Rockledge  Drive. 


Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gregory  P.  larosik,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramiu-al 
Activities,  NIAID,  6700B  Rockledge  Drive, 
MSC-7616,  Bethesda,  MD  20892.  301-496- 
2550,  gjarosik@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  Comprehensive 
International  Program  of  Research  on  AIDS 
(CIPRA). 

Date:  June  5,  2003. 

Time:  10:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Rockledge  6700.  6700B  Rockledge  Drive. 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Gregory  P.  Jarosik.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  6700B  Rockledge  Drive. 
MSC-7616.  Bethesda,  MD  20892,  301^96- 
2550,  gjamsik@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  May  8,  2003. 
Anna  P.  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12089  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel, 
Loan  Repayment  Program. 

Date:  May  14,  2003. 

Time:  10  a.m.  to  12  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  of  Nursing 
Research,  6701  Democracy  Plaza,  Bethesda, 
MD  20817,  (Telephone  Conference  Call). 

Contact  Person:  John  E.  Richters,  PhD., 
Scientific  Review  Administrator.  Office  of 
Review,  Division  of  Extramural  Activities, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health,  6701 
Democracy  Blvd.,  Room  715.  Bethesda.  MD 
20817.  (301)  594-5971,  /nc/Jrers@nj7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Reseeux:h, 
National  Institutes  of  Health,  HHS). 

Dated:  May  6,  2003. 
Anna  P.  Snouflfer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-12096  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  give  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  .and  Craniofacial  Research  Special 
Emphasis  Panel;  03-61,  Review  of  ROls. 

Date:  May  28,  2003. 

Time:  9  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Rebecca  Roper,  MS,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  National  Inst  of  Dental  & 
Craniofacial  Research,  National  Institutes  of 
Health,  45  Center  Dr.,  room  4AN32E, 
Bethesda,  MD  20892,  301-451-5096. 
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Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-56,  Review  of  ROls. 
Date:  May  28,  2003. 

I  Time:  10:30  a.m.  to  12  p.m. 

!  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Rebecca  Roper,  MS,  MPH, 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  National  Inst  of  Dental  & 
Craniofacial  Research.  National  Institutes  of 
Health.  45  Center  Dr..  room  4AN32E. 
Bethesda.  MD  20892,  301-451-5096. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel;  03-72.  Review  of  Ks  and 
R03s. 

Da/e;  June  3.  2003. 
Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Lynn  M  King,  Phd. 
Scientific  Review  Administrator.  Scientific 
Review  Branch.  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6402.  301-594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-57,  Review  of  Rl3s. 

Date:  June  10,  2003. 

Time:  1  p.m.  to  3  p.m. 

[Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director.  45  Center  Drive.  Natcher 
Building.  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-65,  Review  of  R44s. 

Da/e:  June  12,  2003. 

Time:  11  a.m.  to  1  p.m. 

'Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda. 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive.  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20B92,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-71,  Review  of  U24 
Progress  Reports. 

Date:  August  20,  2003. 

Time:  10  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  review 
Interim  Progress  Reports. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive.  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  45  Center  Drive,  Natcher 


Building,  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda.  MD  20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health.  HHS) 

Dated:  May  7.  2003. 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12100  Filed  5-14-03;  8:45.am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pmsuant  to  section  10(d)  of  the 
Feder^  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel. 

Date:  June  5.  2003. 

Time:  1  p.m.  to  3  p.m. 
■  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6705 
Rockledge  Drive.  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues.  MD. 
PhD.  Medical  Officer/SRA.  NaUonal  Library 
of  Medicine,  Extramural  Programs.  6705 
Rockledge  Drive,  Suite  301.  Bethesda.  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  May  7.  2003. 
Anna  P,  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12094  Filed  5-14-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  Board  of 
Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  closed  to  the 
public,  with  attendance  fimited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  govemors'of 
the  Warren  Grant  Magnuson  Clinical  Center, 
Executive  Committee. 

Date;  June  13.2003. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  Updates  on  organizational 
planning  and  budget  issues. 

P/ace;  National  Institutes  of  Health. 
Building  10, 10  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  301/496-2897. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.cc.nih.gov/.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

Dated:  May  8,  2003. 
Anna  P.  Snou£fer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12091  Filed  5-14-03;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Health  Sciences;  the  NTP  Center  for 
the  Evaluation  of  Risks  to  Human 
Reproduction  (CERHR)  Expert  Panel 
Report  on  the  Developmental  and 
Reproductive  Toxicity  of  Ethylene 
Glycol  and  the  CERHR  Expert  Panel 
Report  on  ttte  Developmental  and 
Reproductive  Toxicity  of  Propylene 
Glycol:  Notice  of  Availability  and     ' 
Request  for  Public  Comments 

Summary 

Notice  is  hereby  given  of  the 
availability  of  the  Expert  Panel  Report 
on  the  Developmental  and  Reproductive 
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Toxicity  of  Ethylene  Glycol  and  the 
Expert  Panel  Report  on  the 
Developmental  and  Reproductive 
Toxicity  of  Propylene  Glycol.  These 
reports  include  the  summaries  and 
conclusions  of  the  expert  panel's 
evaluation  of  the  scientific  data  for 
potential  reproductive  and/or 
developmental  hazards  associated  with 
exposure  to  ethylene  glycol  and  to 
propylene  glycol.  The  CERHR  held  this 
expert  panel  meeting  in  February  2003. 
CHIHR  is  seeking  public  comment  on 
these  reports  and  additional  information 
about  recent,  relevant  toxicology  or 
human  exposure  studies. 

Availability  of  Reports 

These  expert  panel  reports  are 
available  electronically  on  the  CERHR 
Web  site  [http://cerhr.niehs.nib.gov)  and 
in  printed  copy  by  contacting  the 
CERHR  [P.O.  Box  12233.  MD  EC-32, 
Research  Triangle  Park.  NC  27709; 
telephone:  (919)  541-3455;  fax:  (919) 
316-4511;  or  email: 
shelby@niehs.nih  -gov] . 

Request  for  Public  Comments 

The  CERHR  invites  public  comments 
on  these  expert  panel  reports  and  input 
regarding  any  recent,  relevant 
toxicology  or  human  exposure  studies. 
The  CERHR  requests  that  all  comments 
and  other  information  be  submitted  to 
the  CERHR  at  the  address  above  by  July 
14.  2003. 

All  public  comments  received  by  the 
date  above  will  be  reviewed  and 
included  in  the  final  >4TP-CERHR 
monograph  on  ethylene  glycol  or 
propylene  glycol  to  be  prepared  by  NTP 
staff.  The  NTP-CERHR  monograph  will 
include  the  NTP  brief,  expert  panel 
report,  and  all  public  comments 
received  on  the  report.  The  brief  will 
provide  the  NTP's  interpretation  of  the 
potential  for  adverse  reproductive  and/ 
or  developmental  dEfects  to  humans 
from  exposure  to  ethylene  glycol  or 
propylene  glycol.  The  NTP  will  transmit 
the  NTP-CERHR  monograph  to  the 
appropriate  federal  and  state  agencies, 
the  public,  and  the  scientific 
community. 

Background 

A  9-member  expert  panel  composed 
of  scientists  from  state  and  federal 
governments,  imiversities,  and  private 
companies  conducted  an  evaluation  of 
the  reproductive  and  developmental 
toxicities  of  ethylene  glycol  and 
propylene  glycol  [Federal  Register  Vol. 
67  No.  236,  pp.  72965-72967,  December 
9.  2002].  Public  deliberations  by  the 
panel  took  place  February  11-13,  2003 
at  the  Holiday  Inn  Old  Town  Select  in 
Alexandria.  Virginia.  Following  the 


February  meeting,  the  draft  expert  panel 
report  for  each  chemical  was  revised  to 
incorporate  the  panel's  conclusions  and 
subsequently  reviewed  by  the  Ethylene 
Glycol  and  Propylene  Glycol  Expert 
Panel,  NTP  scientists,  and  CERHR 
personnel. 

Ethylene  glycol  is  a  high  production 
volume  chemical  used  as  a  chemical 
intermediate  in  the  production  of 
polyester  compounds.  There  is 
widespread  public  exposure  to  ethylene 
glycol  due  to  its  use  in  heating  and 
cooling  systems  (e.g.,  automotive 
antifreeze  and  as  a  de-icer  for  aircraft). 
Propylene  glycol  is  used  commercially 
as  an  intermediate  in  the  manufacture  of 
unsaturated  polyester  resins  and  in  the 
production  of  plasticizers.  Similar  in 
structure  to  ethylene  glycol,  pubUc 
exposure  is  through  its  FDA-approved 
use  in  food,  tobacco,  pharmaceutical 
products,  and  cosmetics,  its  use  in 
various  paints  and  coatings,  and  as  an 
antifreeze  and  de-icing  solution. 

Additional  Information  About  CERHR 

The  NTP  and  the  NIEHS  established 
the  NTP  CERHR  in  June  1998  [Federal 
Register  Vol.  63,  No.  239,  page  68782, 
December  1998].  The  purpose  of  the 
CERHR  is  to  provide  scientifically 
based,  uniform  assessments  of  the 
potential  for  adverse  effects  on 
reproduction  and  development  caused 
by  agents  to  which  humans  may  be 
exposed.  Further  information  on  the 
CERHR's  chemical  review  process, 
including  how  to  nominate  chemicals 
for  evaluation  and  scientists  for  the 
expert  registry,  can  be  obtained  from  its 
Web  site  (http://cerbr.niehs.nih.gov)  or 
by  contacting  the  CERHR  directly  (see 
address  above).  The  CERHR  also  serves 
as  a  resource  for  information  on  various 
environmental  exposures  and  their 
potential  to  affect  pregnancy  and  child 
development.  The  Web  site  has 
information  about  conunon  concerns 
related  to  fertility,  pregnancy  and  the 
health  of  unborn  children  and  links  to 
other  resources  for  information  about 
public  health. 

Dated:  May  7,  2003. 
Samuel  H.  Wilson, 

Deputy  Director.  National  Institute  of 

Envimnmental  Health  Sciences. 

[FR  Doc.  03-12101  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements:  Agency  Information 
Collection  Activity  Under  0MB  Review; 
Aviation-Related  Assistance  In  the 
Emergency  Wartime  Supplemental 
Appropriations  Act  of  2003 

AGENCY:  Transportation  Security 

Administration  (TSA),  Department  of 

Homeland  Security. 

ACTION:  Notice  of  emergency  clearance 

request. 

SUMMARY:  TSA  has  submitted  a  request 
for  emergency  processing  of  a  new 
public  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  35).  This 
notice  aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  OMB  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden. 
DATES:  Send  your  comments  by  June  16, 
2003.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication. 
ADDRESSES:  Comments  may  be  faxed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  arid 
Budget,  Attention:  DHS-TSA  Desk 
Officer,  at  (202)  395-5806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Huygen,  Privacy  Act  Officer. 
Information  Management  Programs. 
Office  of  Finance  and  Administration. 
Transportation  Security  Administration 
HQ,  West  Tower,  Floor  4,  TSA-17,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001;  telephone  (571)  227-1954; 
facsimile  (571)  227-2912. 
SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Administration 

Title:  Aviation-related  Assistance  in 
the  Emergency  Wartime  Supplemental 
Appropriations  Act  of  2003. 

OMB  Control  Number:  1652-0012. 

Type  of  Request:  Emergency 
processing  request  of  new  collection. 

Fonns(s):  NA. 

Affected  Public:  U.S.  Flag  commercial 
air  carriers. 

Abstmct:  Pursuant  to  Public  Law  No. 
108-11,  117  Stat.  559  (4/16/2003), 
"Emergency  Wartime  Supplemental 
Appropriations  Act,  2003",  TSA  is 
required  to  remit  approximately  $2.3 
billion  to  U.S.  Flag  air  carriers  based  on 
the  proportional  share  each  such  carrier 
has  paid  or  collected  as  of  the  date  of 


enactment  of  this  Act  in  passenger 
security  and  afr  carrier  security  fees  to 
TSA.  Prior  to  remittance  of  these  funds, 
the  Act  requires  TSA  to  enter  into  an 
executive  compensation  agreement  with 
certain  carriers  as  defined  by  the  statute. 
To  ascertain  which  carriers  are  required 
to  enter  into  the  compensation 
agreement,  TSA  is  requesting  that  the 
airUnes  certify  whether  they  are  boimd 
by  statutory  requfrements,  as  each 
carrier  is  in  the  best  position  to  know  its 
own  situation.  TSA  is  therefore 
requiring  each  carrier  to  certify  that 
funds  were  allocated  appropriately  and 
prepare  a  report  detailing  this 
information. 

Number  of  Respondents:  70. 

Estimated  Annual  Burden  Hours:  It  is 
estimated  that  this  certification  and 
report  will  take  8  hours  for  each  carrier 
to  prepare,  for  a  total  burden  of  560 
hours. 

TSA  is  soliciting  comments  to — 

(1)  Evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
coUection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Arlington,  Virginia,  on  May  8, 
2003. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 

[FR  Doc.  03-12172  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4910-62-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

[Dodcet  No.  FR-4820-N-22] 

Notice  Of  Proposed  Information 
Coliection:  Comment  Request;  Single 
Family  Application  for  insurance 
Benefits 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  14, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McCloskey,  Director,  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Application  for  Insurance  Benefits. 

OMB  Control  Number,  if  applicable: 
2502-0429. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Mortgagees  are  required  to  complete  this 
information  collection  in  order  to  claim 
their  insurance  benefits  on  defaidted 
single-family  mortgages.  This 
information  collection  is  used  to 
provide  HUD  the  information  needed  to 
process  and  pay  claims  on  defaulted 
FHA-insured  home  mortgage  loans. 


Agency  form  numbers,  if  applicable: 
HUD-27011,  parts  A,  B,  C,  D,  &  E. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
nimiber  of  burden  hours  needed  to 
process  the  information  collection  is 
150,000;  the  number  of  respondents  is 
450  generating  approximately  200,000 
annual  responses;  the  frequency  of 
response  varies  from  once  to  5,000 
depending  upon  the  lender's  portfofio; 
and  the  estimated  time  needed  to 
prepare  the  response  is  45  minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35.  as  amended. 

Dated:  Maya,  2003 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  03-12122  Filed  5-14-03;  8:45,am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

[Docket  No.  FR-482&-N-23] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  - 
MuKifamily  Housing  Service 
Coordinator  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
coUection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  14, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  shoidd  be  sent  to: 
Wa)me  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
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Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-3000  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  conunents 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily 
Housing  Service  Coordinator  Program. 

OMB  Control  Number,  if  applicable: 
2502-0447. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
evaluates  the  grant  applications  (SF— 424 
and  related  documents)  for  the  need  and 
proposed  use  of  grant  funds  and  owners' 
ability  to  administer  awarded  funds  of 
the  Multifcunily  Housing  Service 
Coordinator  Program.  HUD  staff  will  use 
requests  for  extensions  to  evaluate 
anticipated  program  costs  and  the 
continued  need  for  the  program.  The 
semi-annual  Performance  Reports  will 
be  used  to  determine  how  well  grant 
funds  met  stated  program  goals. 
Grantees  will  also  be  able  to  retain  data 
on  the  effectiveness  of  the  program  and 
how  well  the  public  was  served.  The 
Payment  Voucher  is  used  to  monitor 
grant  funds  for  eligible  costs  over  the 
term  of  the  grant,  and  the  grantee  may 
similarly  use  this  voucher  to  track  and 
record  their  requests  for  payment 
reimbursement  for  grant-funded 
expenses. 

Agency  form  numbers,  if  applicable: 
HUD-50080-SCMF,  HUD-91186/ 
91186-i,  HUD-91186-A  &  HUD-92456. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 


collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is  51, 
100;  the  number  of  respondents  is  6,700 
generating  approximately  14,400  annual 
responses;  the  frequency  of  response  is 
quarterly,  semi-annually,  and  annually; 
and  the  estimated  time  needed  to 
prepare  the  response  varies  from  1 5 
minutes  to  40  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  cvurently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  May  8,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-12123  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-24] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Application  for  Approval — FHA  Lender 
and/or  Ginnie  Mae  Mortgage-Backed 
Securities  Issuer  Branch  Office 
Notification— Title  l/Title  II 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  14, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  A.  Murray,  Director,  Office  of 
Lender  Activities,  Assistant  Secretary 
for  Housing,  Department  of  Housing  and 


Urban  Development.  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1515  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

The  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Approval — FHA  Lender  and/or  Ginnie 
Mae  Mortgage-Backed  Securities  Issuer 
Branch  Office  Notification— Title  I/TiUe 
II. 

OMB  Control  Number,  if  applicable: 
2502-0005. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Federal  Housing  Administration  (FHA) 
and  the  Government  National  Mortgage 
Association  (Ginnie  Mae)  of  the 
Department  of  Housing  and  Urban 
Development  approve  entities  to 
participate  as  Title  I  lenders.  Title  II 
mortgagees,  and  the  Ginnie  Mae 
mortgage-backed  seciuities  issuers. 
Specific  information  must  be  obtained 
and  reviewed  to  determine  if  an  entity 
meets  the  criteria  to  obtain  the 
requested  approval.  In  addition,  this 
submission  covers  subsequent 
information  required  by  FHA  in  order 
for  entities  to  maintain  their  approval, 
update  information  previously 
submitted  on  the  entity,  report  any  non- 
compliances, and  voluntarily  terminate 
their  FHA  approval. 

Agency  form  numbers,  if  applicable: 
HUD-11701  and  HUD-92001-B. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Information  Collection  Burden  Hour 


item  No. 


1 
1 
2 
3 
4 
5 
5  . 

5  '. 

6  i 

i 

7  , 


Information  collection 


10 
11 


Total 


HUD-11701— Application  for  FHA  Approval,  by  paper 
(including  attachments). 

HUD-11701  Application  for  Ginnie  Mae  Approval,  by 
paper  (including  attachments). 

HUD-92100-B  Application  for  New  Branch  by  loan  cor- 
respondents, by  paper  (including  attachments). 

Electronic  Registration  of  New  Branch  by  Mortgages  via 
FHA  Connection. 

Electronic  Tennination  of  Existing  Branch  by  all  lenders 
via  FHA  Connection. 

Cover  Sheet  for  Application  Fee  or  Conversion  of  Mort- 
gagee Type  for  Title  I  Approval  (by  paper). 

Cover  Sheet  for  Application  Fee  or  Conversion  of  Mort- 
gagee Type  for  Title  II  Approval  (by  paper). 

Application  Fee  for  Branch  registration  electronically  or 
request  tor  approval  in  paper  using  HUD  92001-B. 

Annual  Verification  Report  by  all  approved  lenders  (by 
paper). 

Non-Address  Business  Change  Notification  (by  paper)  .. 

Address  Updates  via  FHA  Connection  

Personnel  Change  Notification  of  new  owners,  officers, 
directors  or  partners  (by  paper). 

Non-Compliance  Notification  pursuant  to  Lender  Quality 
Control  Plans  (by  paper). 

Voluntary  Tennination  by  a  Lender  (by  letter) 


Number  of  ex- 
pected 
respondents 


2,000 

50 

1.000 

1.500 

1,000 

200 

1.800 

2,500 

11,500 

600 

1,500 
1,000 

300 

500 


Total  annual 
responses 


Hours  per 
response 


Total  annual 
hours 


25.450 


Stc 


katus  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Authority:  The  Paper  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35.  as  amended. 

Dated:  May  8,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  03-12124  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

[No.  CIV  90-0957  LH/WWD  ACE] 

Notice  Of  Distribution  of  Second  Partial 
Settlement:  Ramah  Navajo  Chapter  v. 
Gale  Norton 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 


SUMMARY:  A  Notice  of  the  Distribution  of 
the  Second  Partial  Settlement  is 
contained  in  this  announcement.  The 
Notice  describes  procediues  for  the 
payment  and  distribution  of  the  Net 
Gommon  Fund,  including  eligibility  for 
payment,  necessary  documentation  and 
related  information. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  P.  Gross,  Class  Counsel,  M.P. 
Gross  &  Associates,  P.C.,  460  St. 
Michael's  Drive,  #300,  Santa  Fe,  NM 
87505-7602;  Telephone  No.  (505)  983- 
6686;  Fax  (505)  989-1096;  E-mail 
address:  mpgross@cnsp.com;  or  C. 
Bryant  Rogers,  Co-Class  Counsel,  Roth, 
VanAmberg,  Rogers,  Ortiz,  Fairbanks  & 
Yepa,  LLP,  Post  Office  Box  1447,  Santa 
Fe,  NM  87504-1447;  Telephone  No. 
(505)  988-8979;  Fax  (505)  983-7508;  E- 
mail  address: 

cbrogers@nmlawgroup.com;  or  Lloyd  B. 
Miller,  Co-Class  Counsel  for  the  DCSC 
Claim,  Sonosky  Chambers  Sachse  Miller 
and  Munson,  900  W  Fifth  Street,  Suite 
700,  Anchorage,  Alaska  99501; 
Telephone  No.  (907)  258-6377;  Fax 
(907)  2723-8332;  E-mail  address: 
77oyd@so7iosAy.nef 

SUPPLEMENTARY  INFORMATION!  This 
notice  is  published  in  accordance  with 
the  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209 
Departmental  Manual  8.1. 

The  Class  Distribution  Notice  in 
Ramah  Navajo  Chapter,  Oglala  Sioux 
Tribe,  and  Pueblo  ofZuni,  for 
themselves  and  on  behalf  of  a  class  of 
persons  similarly  situated,  v.  Gale 
Norton,  Secretary  of  the  Interior,  in  her 
official  capacity.  United  States 
Department  of  the  Interior,  Neal 
McCaleb,  Assistant  Secretary  for  Indian 
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32,250 


2.00 

1.25 
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.05 

.05 
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.25 
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4,000 

63 
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250 
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1,150 

300 
750 
500 

600 
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'    8,938 


Affairs,  in  his  official  capacity.  Earl 
Devaney,  Inspector  General,  in  his 
official  capacity,  and  the  United  States 
of  America  (No.  CIV  90-0957  LH/WWD 
ACE),  before  the  United  States  District 
Court  for  the  District  of  New  Mexico, 
reads  as  set  forth  below. 

Dated:  May  5,  2003. 
Aurene  M.  Martin, 

Assistant  Secretary^ndian  Affairs. 

Class  Distribution  Notice  Number  1; 
Second  Partial  Settlement  {PSA-2); 
Introduction 

With  this  notice,  Class  Counsel  are 
commencing  distribution  of  the  Second 
Partial  Settlement  (PSA-2)  paid  by 
Defendants  on  March  21,  2003.  The  Net 
Common  Fund  to  be  distributed 
piu-suant  to  this  notice  is 
$22,230,594.49.  A  second  distribution  of 
the  remaining  balance  in  the  Reserve 
Account  (to  which  all  interest  accruals 
of  the  Net  Common  Fund  and  Reserve 
Account  are  deposited)  will  occur  later. 
PSA-2  settles  remaining  claims  for  three 
years  only:  FY  1992,  FY  1993,  and  FY 
1994. 

The  proceeds  of  PSA-2  were 
deposited  piusuant  to  Court  Order  in 
the  Coiut  Registry  Investment  System 
(CRIS)  administered  by  the  Clerk  of  the 
United  States  District  Court  for  the 
Southern  District  of  Texas  (Houston). 
The  Class  has  engaged  the  Albuquerque 
firm  of  REDW,  LLC,  as  the  Independent 
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CPA  (Settlement  Administrator)  to  assist 
in  the  distribution  of  the  Net  Common 
Fund  of  these  settlement  proceeds.  Class 
Counsel  have  also  engaged  Kenton 
Keckler,  CPA  to  serve  as  Class  Monitor. 
As  such,  Mr.  Keckler  has  responsibility 
for  confirming  that  the  Independent 
CPA's  implementation  of  the  PSA-2  is 
in  conformity  with  the  provisions  of  the 
PSA-2  agreement  as  approved  by  the 
court. 
The  purpose  of  this  Notice  is: 

1 .  To  puohsh  a  provisional  list  of 
Class  Members  who  may  be  eligible  for 
an  allocation  from  the  Net  Common 
Fund  and  to  provide  procedures  to 
challenge  the  stated  amount  of  BIA 
expenditures  contained  in  the 
attachment.  (See  Attachment  A  for  the 
Provisional  List.) 

2.  To  give  notice  to  any  tribe  or  tribal 
entity  not  on  the  provisional  list  of 
procedures  it  must  follow  in  order  to 
challenge  omission  from  the  list. 

3.  To  give  notice  to  all  Class  Members 
of  the  requirement  to  submit  a  timely 
Claim  Form  with  requested  documents 
and  the  deadline  for  submitting  Claim 
Forms  to  the  Settlement  Administrator. 
(See  Attachment  B  for  the  Claim  Form.) 

4.  To  ouUine  procedures  for  Class 
Members  who  may  wish  to  relinquish 
their  shares  in  this  settlement. 

Any  conflict  between  this  Notice  and 
the  Second  Partial  Settlement 
Agreement  (PSA-2)  will  be  resolved  in 
favor  of  the  Settlement  Agreement.  The 
entire  Second  Partial  Settlement 
Agreement  including  Appendix  F  may 
be  found  on  the  Class  web  site  at: 
http:www.mcsettlement.com. 

I.  How  Are  Shares  Calculated? 

The  allocations  will  be  made  on  the 
basis  of  each  Class  Member's  actual 
credited  BIA  expenditures  (not 
including  construction  expenses 
exceeding  $100,000)  as  shown  in  the 
Claim  Form  compared  with  those  of  the 
entire  Class.  To  be  eligible  for  a  full 
allocation  covering  all  three  settlement 
years,  each  claimant  must  certify  under 
penalty  of  perjury  that  it  meets  the 
criteria  for  eligibility  for  all  three  years. 
If  the  claimant  meets  the  criteria  for 
only  two  years,  it  will  receive  a  two- 
thirds  allocation.  If  it  meets  the  criteria 
for  only  one  year,  it  will  receive  a  one- 
third  allocation.  See  Appendix  F. 

n.  Who  Is  Eligible  for  a  Share  in  This 
Settlement? 

A.  Oidy  Class  Members  which  had  a 
Public  Law  93-638  contract  or  compact 
with  the  Bureau  of  Indian  Affairs  during 
any  of  the  settlement  years,  FY  1992,  FY 
1993,  or  FY  1994,  are  eligible  to  share 
in  the  proceeds  of  this  settlement.  Class 
Members  who  also  had  a  school  grant 


imder  the  Tribally  Controlled  School 
Grants  Act,  25  U.S.C.  2001  et  seq.  may 
include  their  school  grant  amount  in  the 
share  calculation  only  if  they  had  an 
indirect  cost  rate  and  the  grant  was 
included  in  the  direct  cost  base  for  that 
rate.  School  grantees  who  did  not  have 
a  Public  Law  93-638  contract  are  not 
Class  Members. 

B.  To  qualify  for  a  share  in  PSA-2, 
each  Class  Member  must  submit  a  Claim 
Form,  duly  executed  and  notarized,  to 
the  Settlement  Administrator  within  60 
days  of  publication  of  this  Notice  in  the 
Federal  Register. 

III.  Provisional  List  of  Class  Members 
and  Procedure  for  Correcting  Your 
Entry 

Attached  to  this  Notice  is  a  list  of 
tribes  and  tribal  entities  compiled  by 
Class  Counsel  who  may  be  members  of 
the  Class  eligible  for  an  allocation  from 
the  Net  Conunon  Fund.  This  list  is  also 
published  on  the  Class  web  site  and  will 
be  published  in  the  Federal  Register. 
The  web  site  contains  important 
pleadings,  other  documents,  and  notices 
previously  sent  to  the  Class  as  well  as 
the  complete  Second  Partial  Settlement 
Agreement  including  Appendix  F. 

A.  If  You  Are  on  the  List  But  Wish  To 
Disclaim  a  Share  of  This  Settlement 

There  are  no  opt  outs  and  the  period 
for  opting  out  of  the  class  action  has 
passed.  If  your  tribe  or  tribal 
organization  does  not  wish  to  receive  a 
share  of  this  settlement,  this  may  be 
achieved  by  so  indicating  on  the 
attached  claim  form  or  by  sending  a 
letter  to  the  Settlement  Administrator 
disclaiming  any  share  of  this  settlement. 
Tribes  which  so  indicate  will  remain 
class  members  but  will  be  removed  from 
the  list  used  in  futiu-e  mailings 
regarding  this  settlement. 

B.  If  You  Are  Not  on  the  List  But  Are 
a  Class  Member  Who  Wishes  To  Be 
Included  or  Who  Wishes  To  Challenge 
the  Provisional  List  Data  for  Your  Entity 

Any  tribal  entity  which  does  not 
appear  on  the  provisional  list  or  wishes 
to  challenge  the  accuracy  of  its  data  on 
the  provisional  list  and  which  beUeves 
it  is  a  Class  Member  eligible  to  receive 
a  share  of  the  Net  Common  Fujid  must 
file  a  statement  certifying  under  oath 
that  it  had  a  Public  Law  93-638  contract 
or  self-governance  compact  with  the 
BIA  during  any  one  or  more  of  the 
settlement  years  FY  1992  through  FY 
1994.  The  response  must  state  that  the 
information  provided  is  true  and  correct 
to  the  best  of  the  signatory's  knowledge, 
information,  and  belief.  The  statement 
must  also  be  accompanied  by 
documentary  proof  (e.g.,  "Schedide  of 


Federal  Financial  Assistance"  from  your 
aimual  single  agency  audit  or  alternative 
documentation  such  as  contract  award 
documents  and  EDC  agreements,  etc.) 
showing  existence  of  the  elements  and 
amounts  for  eligibility  xmder  Part  I  of 
this  Notice  for  each  year  the  entity 
claims  to  have  had  such  contracts  or 
compacts.  The  completed  claim  form 
and  supporting  documentation  must  be 
received  by  REDW,  LLC  no  later  than  60 
days  after  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  and  must 
also  be  served  on  Plaintiffs'  and 
Defendants'  Counsel  within  the  same 
period.  Addresses  for  Class  Counsel  are 
set  out  at  the  end  of  this  notice. 
Defendant's  counsel's  address  is:  Karen 
K.  Richardson,  Esq.,  United  States 
Department  of  Justice,  Civil  Division, 
Post  Office  Box  883,  Benjamin  Franklin 
Station,  Washington,  DC  20044. 

Challenges  to  inclusion  or  exclusions 
from  the  provisional  list  by  other  Class 
Members  are  not  permitted. 

rv.  You  Must  Timely  File  a  Claim  Form 
To  Share  in  This  Settlement 

Each  Class  Member  must  submit  to 
the  Settlement  Administrator  the 
attached  claim  form  duly  executed  and 
notarized  by  the  responsible  official 
plus  such  financial  information  about 
its  federal  funding  expenditures  for  each 
of  the  settlement  years  as  may  be 
required  on  the  form. 

"The  preferred  information  to  be 
attached  to  the  claim  form  is  your 
"Schedule  of  Federal  Financial 
Assistance  (SFFA)"  in  your  aimual 
single  agency  audit  for  the  relevant  year 
or  years. 

If  the  SFFA  is  not  on  file  and  caimot 
be  located,  alternative  documentation 
may  be  substituted  if  acceptable  to  the 
Settlement  Administrator. 

Audit  data  received  from  Class 
Members  will  be  kept  confidential 
pursuant  to  Paragraph  9(C)  of  Appendix 
D  of  the  First  Partial  Settlement 
Agreement  (PSA-1),  except  for 
publication  of  BIA  funding  expenditures 
data  in  connection  with  this  distribution 
as  authorized  by  Appendix  F,  PSA-2. 
Entities  for  whom  die  required 
documents  are  not  received  will  not 
receive  an  allocation. 

If  the  Court,  on  petition,  later  finds 
that  the  methodology  for  distribution  of 
PSA-2  is  imworkable,  too  costly,  or  not 
beneficial  to  the  interests  of  the  Class, 
some  other  method  may  be  substituted 
after  notice  and  an  opportvmity  for 
hearing  objections. 

After  expiration  of  the  response 
period  set  forth  in  this  Notice,  the 
Settlement  Administrator  will 
determine  the  Final  List  of  Class 
Members  who  have  been  determined  to 
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be  eligible  for  an  allocation  under  PSA- 
2.  The  Notice  accompanying  this  "Final 
Share  Percentage  Schedule"  (FSPS)  will 
provide  a  final  means  for  challenging 
the  share  percentage  stated  in  the  FSPS. 

Uidess  Class  Members  timely  submit 
a  claim  form  and  provide  necessary 
documentation  to  the  Setdement 
Administrator,  they  will  not  receive  a 
share  of  the  Net  Common  Fund. 

The  claim  form  must  be  mailed  to: 
REDW,  LLC,  Ramah  Navajo  Chapter 
Class  Action  Settlement  Administrator, 
6401  Jefferson  NE,  Post  Office  Box 
93659,  Albuquerque,  New  Mexico 

Attachment  A.- 

tlnformation  on  file  for  the  base,  year  amount 


87199-3659;  Telephone  No.  1-888- 
726-9418;  Web  site: 
http:www.mcsettlement.com;  Email 
address:  mcsettlement®redw.com 
Questions  regarding  this  notice 
should  be  directed  to  the  Setdement 
Administrator  at  the  above  address  or  to 
Class  Counsel  below. 

Michael  P.  Gross,  Class  Counsel,  M.  P. 

Gross  &  Associates,  P.C,  460  St. 

Michael's  Drive,  #300,  Santa  Fe,  NM 

87505-7602;  Telephone  No.  (505) 
.    983-6686;  Fax  No.  (505)  989-1096; 

Email  address:  mpgross@cnsp.com. 

-Ramah  Navajo  Chapter  Settlement  Administration 

for  1993;  Appendix  F  paragraph  1 0(b)— Provisional  List  (part  1  of  2);  Alphabetical  order— by 


C.  Bryant  Rogers,  Co-Class  Counsel, 
Roth,  VanAmberg,  Rogers.  Ortiz, 
Fairbanks  &  Yepa,  LLP,  Post  Office 
Box  1447,  Santa  Fe,  NM  87504-1447; 
Telephone  No.  (505)  988-8979;  Fax 
No.  (505)  983-7508;  Email  address: 
cbrogers@nmIawgroup.com. 

Lloyd  B.  Miller*  Co-Class  Counsel  for 
the  DCSC  Claim,  Sonosky  Chambers 
Sachse  Miller  and  Munson,  900  W. 
Fifth  Street,  Suite  700,  Anchorage, 
Alaska  99501;  Telephone  No.  (907) 
258-6377;  Fax  No.  (907)  2723-8332; 
Email  address:  lloyd@sonosky.net. 


organization] 


Tribe/Organization 


Control  No. 


1854  AUTHORITY  

ABSENTEE-SHAWNEE  tribe  OF  OKLAHOMA 

AKIACHAK  NATIVE  COMMUNITY  (IRA) 

ALABAMA-COUSHATTA  tribe  of  TEXAS 
ALAMO  NAVAJO  SCHOOL  BOARD  INC  .. 
ALEUTIAN/PRIBOLOF  ISLAND  ASSOCIATION 

ALL  INDIAN  PUEBLO  COUNCIL  

ARTIC  SLOPE  COMMUNITY 

ASSOCIATION  OF  VILLAGE  COUNCIL  PRESiDENTS  INC 
BAD  RIVER  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  INDIANS 
BAY  MILLS  COMMUNITY  COLLEGE  . 

BAY  MILLS  INDIAN  COMMUNITY  # 

BIG  LAGOON  RANCHERIA 

BIG  PINE  PAUITE  SHOSHONE  BAND  .    . 

BISHOP  PAIUTE  TRIBE  

BL^CKFEET  TRIBE  

BLUE  LAKE  RANCHERIA  OF  CAUFORNJa  ...      

BOARD  OF  DIRECTORS  TRENTON  INDIAN  SERVICE  AREA 
BOIS  FORTE  BAND  OF  MINNESOTA  CHIPPEWA  TRIBE 

BURNS  PAIUTE  TRIBE  

CADDO  TRIBE  OF  OKLAHOMA  

CAHUILLA  BAND  OF  INDIANS  

CAMPO  BAND  OF  MISSION  INDIANS  

CENTRAL  COUNCIL  OF  THE  TLINGIT  AND  HAJdA  INDIAN  TRIEIEis 

CHER-AE  HEIGHTS  INDIAN  COMMUNITY  OF  THE  TRINIDAD  RANCHERIA 

CHEROKEE  NATION  

CHEYENNE  RIVER  COMMUNITY  COLLEGE 
CHEYENNE  RIVER  SIOUX  TRIBE  . 
CHEYENNE-ARAPAHO  TRIBES  OF  OKLAHOMA 

CHICKASAW  NATION  

CHIPPEWA  CREE  TRIBE 

CHITIMACHA  TRIBE  OF  LOUISIANA  

CHOCTAW  NATION  OF  OKLAHOMA/JONES  ACADEMY 

CHUCACHIUT,  INC 

CITIZEN  POTAWATOMI  NATION  

COAST  INDIAN  COMMUNITY  OF  THE  FIESIGHiNI  RANCHERIA 

COEUR  D'ALENE  TRIBE  

COLORADO  RIVER  INDIAN  TRIBES 

COLUMBIA  RIVER  INTERTRIBAL  FISH  COMMIsisioN 
COMANCHE  TRIBE  OF  OKLj^HOMA  . 

CONCOW  MAIDU  TRIBE  OF  MOORETOWn"  RANCHERIA 

CONFEDERATED  SALISH  AND  KOOTENAI  TRIBES 
CONFEDERATED  TRIBES  AND  BANDS  OF  THE  YAKAMA  NATION 
CONFEDERATED  TRIBES  OF  COOS,  LOWER  UMPQUA  &  SIUSL 
CONFEDERATED  TRIBES  OF  GRAND  RONDE  COMMUNITY  OF  OR 
CONFEDERATED  TRIBES  OF  SILETZ  INDIANS  OF  OREGON 
CONFEDERATED  TRIBES  OF  THE  CHEHALIS  RESERVATION 
CONFEDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 
CONFEDERATED  TRIBES  OF  UMATILLA  INDIAN  RESERVATION 

COOK  INLET  TRIBAL  COUNCIL,  INC 

COPPER  RIVER  NATIVE  ASSOCIATION 

COQUILLE  INDIAN  TRIBE 


1993  BIA 
expenditures 


1040 

$385,083 

1 

1,144,671 

11 

102,985 

14 

1,005,948 

17 

2,860,123 

22 

876,862 

24 

572,687 

38 

826,772 

43 

3.372.828 

51 

936,549 

9oe 

665,657 

56 

1,734,035 

67 

81,777 

68 

225,648 

74 

•     191,163 

77 

3,504,136 

78 

131,087 

79 

320,577 

495 

549.864 

89 

481 ,324 

93 

23,325 

95 

70,969 

97 

37.358 

108 

5,843,029 

117 

68,449 

120 

12,135,102 

920 

831,795 

122 

5,419,641 

123 

2,038.243 

126 

3,667,626 

138 

2,460.888 

141 

2,529,525 

144 

6.268.339 

149 

1,819,593 

156 

992.281 

161 

151,469 

164 

3.116,653 

167 

1,635,403 

1047 

3,196,475 

171 

1,441,674 

471 

225,200 

173 

9,803.091 

890 

9,086,044 

174 

637,323 

177 

1,434,869 

175 

2,072,413 

114 

941,154 

176 

,  9,809,752 

179 

3,079,881 

181 

1,551,039 

183 

1,624.840 

185 

1.227,958 
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organization] 


Tribe/Organization 


Control  No. 


COUSHATTA  TRIBE  OF  LOUISIANA  

COW  CREEK  BAND  OF  UMPOUA  TRIBE  OF  INDIANS  

CROW  CREEK  SIOUX  TRIBE  

CROW  TRIBE  OF  INDIANS  

DELAWARE  TRIBE  OF  WESTERN  OKLAHOMA  

DUCKWATER  ^UOSHONE  TRIBE  

DULL  KNIFE  MEMORIAL  COLLEGE  

EASTERN  BAND  OF  CHEROKEE  

EASTERN  SHAWNEE  TRIBE  OF  OKlJ^HOMA  

EASTERN  SHOSHONE  TRIBE  

EIGHT  NORTHERN  INDIAN  PUEBLOS  COUNCIL 

ELK  VALLEY  RANCHERIA  

ELY  SHOSHONE  TRIBE  

FAIRBANKS  NATIVE  ASSOCIATION 

FALLON  PAIUTE  SHOSHONE  TRIBE  

FLANDREAU  SANTEE  SIOUX  TRIBE  

FOND  DU  LAC  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  

FOREST  COUNTY  POTAWAOM  COMMUNITY  (A.K.A.  FOREST 

FORT  BELKNAP  TRIBAL  COUNCIL  

FORT  BIDWELL  INDIAN  COMMUNITY  OF  PAIUTE  INDIANS  

FORT  MCDOWELL  YAVAPAI  NATION  

FORT  MOJAVE  INDIAN  TRIBE  

FORT  PECK  TRIBES 

GILA  RIVER  INDIAN  COMMUNITY  _ 

GRAND  PORTAGE  BAND  OF  OJIBWE  

GRAND  TRAVERSE  BAND  OF  OTTAWA  &  CHIPPEWA  INDIANS  ... 

GREAT  LAKES  FISH  &  WILDLIFE  COMMISSION  

HANNAHVILLE  INDIAN  SCHOOL  

HAVASUPAI  TRIBE 

HO-CHUNK  NATION  

HOH  TRIBE  

HOOPA  VALLEY  TRIBE  

HOPI  TRIBE  

HOULTON  BAND  OF  MALISEET  INDIANS 

HUALAPAI  TRIBE  

INTER-TRIBAL  COUNCIL  OF  MICHIGAN 

IOWA  TRIBE  OF  OKLAHOMA  

JAMESTOWN  S'KLALLAM  TRIBE 

JICARILLA  APACHE  TRIBE   

JOINT  BUSINESS  COUNCIL  SHOSHONE  AND  ARAPAHO  TRIBE  . 

KALISPEL  TRIBE  OF  INDIANS  

KARUK  TRIBE  OF  CALIFORNIA  

KAW  NATION  OF  OKLAHOMA  

KAWERAK  INCORPORATED  

KENAI  VILLAGE  (KENAITZE  VILLAGE) 

KETCHIKAN  INDIAN  CORPORATION  (IRA)  

KEWEENAW  BAY  INDIAN  COMMUNITY  

KIANA  VILLAGE  

KICKAPOO  TRIBE  IN  KANSAS  

KICKAPOO  TRIBE  OF  OKLAHOMA 

KIOWA  TRIBE  OF  OKLAHOMA  

KLAMATH  GENERAL  COUNCIL  

KODIAK  AREA  NAVTIVE  ASSOCIATION 

KOOTENAI  TRIBAL  COUNCIL 

KUSKOKWIM  NATIVE  ASSOCIATION 

KWETHLUK  VILLAGE  (IRA)  

KWIGILLINGOK  VILLAGE  (IRA)  

LAC  COURTE  OREILLES  TRIBAL  GOVERNING  BOARD  

LAC  DU  FLAMBEAU  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  IND 
LAC  VIEUX  DESERT  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  IN  . 

LAS  VEGAS  PAUITE  TRIBE 

LEECH  LAKE  RESERVATION  BUSINESS  COMMITTEE/LEECH  LA 

LOWER  BRULE  SIOUX  TRIBE   

LOWER  ELWHA  COMMUNITY  COUNCIL  

LUMMI  TRIBE  OF  THE  LUMMI  RESERVATION  WASHINGTON  

MAKAH  TRIBAL  COUNCIL  

MANILAQ  ASSOCIATION  

MANZANITA  BAND  OF  MISSION  INDIANS 

MASHANTUCKET  PEQUOT  TRIBE  


1993  BIA 
expenditures 


191 

540,290 

193 

503,712 

198 

1,389,634 

200 

1,635,528 

208 

7,550 

219 

941,575 

940 

915,950 

118 

8,898,982 

777 

160,297 

223 

329,697 

226 

485,379 

232 

106,652 

234 

586,019 

240 

620.669 

241 

1,187,735 

244 

300,973 

246 

3,603,978 

248 

366,782 

250 

2,772,116 

251 

99,167 

256 

326.827 

257 

1,303,279 

42 

3.446.174 

266 

7.696,975 

269 

416,474 

270 

2.043.822 

1039 

4,260,441 

280 

4,313,522 

284 

1.733,262 

286 

449,947 

288 

586,259 

291 

5,674,086 

295 

4,538.542 

299 

683.317 

300 

1,591.245 

1055 

188,131 

320 

487,421 

327 

1,939,626 

332 

1,220,639 

716 

3,282.171 

340 

701.218 

345 

491.815 

349 

422.937 

350 

3.542,620 

352 

354,419 

353 

2,043,122 

354 

1,136,752 

356 

34,772 

a59 

677,978 

360 

326,643 

365 

1.200,128 

369 

2.694.361 

373 

617,159 

378 

336,745 

384 

915,693 

385 

217,724 

3R6 

59,677 

391 

4.178,614 

392 

1,751,307 

393 

666.756 

398 

208,897 

401 

7,238,032 

419 

2,372.623 

420 

1.805.497 

426 

7,166,776 

431 

3.547,205 

435 

1 ,296,256 

440 

170.475 

445 

570,218 
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organization]  ' 


ME 


Tribe/Organization 


Control  No. 


HENOMINEE  INDIAN  TRIBE  OF  WISCONSIN 

MESA  GRANDE  BAND  OF  MISSION  INDIANS 

MESCALERO  APACHE  TRIBE  

METLAKATLA  INDIAN  COMMUNITY 

MIAMI  TRIBE  OF  OKLAHOMA  

MUCCOSUKEE  TRIBE  OF  INDIANS  OF  FLORIDA 

MILLE  LACS  BAND  OF  CHIPPEWA  INDIANS  (INCLUDES  MILL." 

MINNESOTA  CHIPPEWA  TRIBAL  EXECUTIVE  COMMITTEE 

MISSISSIPPI  BAND  OF  CHOCTAW  INDIANS 

MOAPA  BAND  OF  PAIUTES  

MUCKLESHOOT  TRIBAL  COUNCIL  

MUSCOGEE  (CREEK)  NATION  OF  OKLAHOf^^A 

NARRAGANSETT  INDIAN  TRIBE  

NAVAJO— TOHATCHI  SPECIAL  EDUCATION  &  TRAirJiNG  CEN 

NAVAJO  AREA  SCHOOL  BOARD  ASSOC..  INC 

I^VAJO  NATION  

NAVAJO  PREPARATORY  SCHOOL.  INC 

NEZ  PERCE  TRIBE  

NINILCHIK  VILLAGE  

NISQUALLY  INDIAN  COMMUNITY  COUNCIL 

I^ME  ESKIMO  COMMUNITY 

NOOKSACK  INDIAN  TRIBE  

NORTHERN  ARAPAHO  TRIBE  .... 

NORTHERN  CHEYENNE  TRIBAL  SCHOOLS 

NORTHERN  CHEYENNE  TRIBE  ... 

NORTHWEST  INDIAN  COLLEGE 

NORTHESET  INDIAN  FISHERIES  COMMISSION 
NORTHWEST  INTERTRIBAL  COURT  SYSTEM 
NORTHWESTERN  BAND  OF  THE  SHOSHONI  NATION 

OGLALA  LAKOTA  COLLEGE  '  "s" 

OQLALA  SIOX  DEPT.  OF  PUBLIC  SAFETY 
OGLALA  SIOX  PARKS  &  RECREATION  AUTHORITY 

OGLALA  SIOUX  TRIBE  

OMAHA  TRIBE  OF  NEBRASKA  

ONEIDA  TRIBE  OF  INDIANS  OF  WISCONSII^ 
ORGANIZED  VILLAGE  OF  KAKE  . 

ORUTSARARMUIT  NATIVE  COUNCIL  

OSAGE  TRIBE  OF  INDIANS  OF  OKLAHOMA 
OTOE-MISSOURIA  TRIBE  OF  OKLAHOMA 
PAIUTE  INDIAN  TRIBE  OF  UTAH  .. 
PASCUA  YAQUI  TRIBE  OF  ARIZONA  ... . 
PASSAMAQUODDY  TRIBE-PLEASANT  POINT 
PASSAMAOUODDY  TRIBE-INDIAN  TOWNSHIP 
PAUMA  BAND  OF  MISSION  INDIANS  . .. 

PAWNEE  NATION  OF  OKLAHOMA 

PENOBSCOT  INDIAN  NATION  

PLEASEANT  POINT  SCHOOL/MAINE  INDIAN  EDUCAflON 

POARCH  BAND  OF  CREEK  INDIANS  

POINT  NO  POINT  TREATY  COUNCIL 

PONCA  TRIBE  OF  OKLAHOMA 

PORT  GAMBLES  S'KLALLAM  TRIBE  

PRAIRIE  BAND  OF  POTAWATOMI  INDIANS  ... 

PUEBLO  DE  SAN  FELIPE  

PUEBLO  OF  ACOMA 

PUEBLO  OF  ISLETA 

PUEBLO  OF  JEMEZ  

PUEBLO  OF  LAGUNA  ' 

PUEBLO  OF  NAMBE  

PUEBLO  OF  PICURIS  

PUEBLO  OF  SANTA  ANA  

PUEBLO  OF  TAOS  

PUELBO  OF  SANTA  CLARA  

PUYALLUP  TRIBE  OF  INDIANS  

PYRAMID  LAKE  PAIUTE  TRIBAL  COUNCIL    ' 

QUAPAW  TRIBE  OF  OKLAHOMA  

QUECHAN  INDIAN  TRIBE  

QUILEUTE  TRIBAL  ^ 

QUINAULT  INDIAN  NATION 

R/yyiAH  HMl^Q  SCHOOL  BOARD  INC 


1993  BIA 
expenditures 


450 

7.318,025 

453 

14,946 

455 

2,007,517 

456 

4,118,183 

459 

87.088 

461 

5,316,211 

463 

3.196.856 

464 

2,847,198 

466 

19,718,975 

467 

256,303 

473 

2,278.536 

475 

5,975,572 

484 

1,585,254 

1044 

1,144,290 

1043 

997,352 

488 

.  89,683,454 

489 

2,091,269 

502 

2,925,810 

506 

88,190 

507 

1,624,556 

511 

723,663 

515 

626,090 

37 

140.790 

518 

1,518,429 

519 

4,243,762 

983 

1,802,390 

521 

4,672,570 

lOK) 

819,622 

522 

294.918 

917 

2,634,108 

1037 

3.213.585 

1042 

330,158 

528 

7,718,221 

534 

2,578,480 

538 

3,375,812 

aiR 

1,034,041 

66 

960,258 

540 

556,425 

542 

589,598 

548 

720,711 

55? 

2,098,993 

555 

1,441,729 

334 

1,656,079 

557 

134,990 

558 

51,737 

561 

2,630,292 

430 

3,441,565 

584 

1.809,323 

587 

2.250.521 

591 

573,197 

593 

1.782,476 

599 

576,990 

663 

372.618 

2 

1,673,414 

322 

1.493,582 

330 

474,655 

395 

5,330,977 

479 

324,349 

566 

336,762 

674 

306,039 

778 

1,575,756 

603 

1,085,182 

604 

4.346,464 

608 

2.719,352 

609 

198,722 

611 

1.837,056 

612 

2.561.532 

614 

10.697.379 

615 

8,285.404 
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Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

(Infofmation  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)— Provisional  List  (part  1  of  2);  Alphabetical  order— by 

organization] 


Tribe/Organization 


Control  No. 


RED  CLIFF  BAND  OF  LAKE  SUPERIOR  CHIPPEWA  

RED  LAKE  BAND  OF  CHIPPEWAS  INDIANS  .- 

REDDING  RANCHERIA  

RENO-SPARKS  INDIAN  COLONY  

ROCK  POINT  COMMUNITY  SCHOOL 

ROSEBUD  SIOUX  TRIBE  

SAC  &  FOX  NATION  OF  OKLAHOMA 

SAC  AND  FOX  TRIBAL  OF  THE  MISSISSIPPI  IN  IOWA 

SAGINAW  CHIPPEWA  TRIBAL  COUNCIL  

SALISH  KOOTENAI  COLLEGE  

SALT  RIVER  PIMA-MARICOPA  INDIAN  COMMUNITY 

SAN  CARLOS  APACHE  TRIBE  

SAN  JUAN  PUEBLO  TRIBAL  COUNCIL  

SAN  JUAN  SOUTHERN  PAKJTE  COUNCIL  

SANTEE  SIOUX  TRIBE  OF  NEBRASKA  

SAUK-SUIATTLE  TRIBAL  COUNCIL 

SAULT  STE,  MARIE  TRIBE  OF  CHIPPEWA  INDIANS 

SEMINOLE  NATION  OF  OKLAHOMA  

SEMINOLE  TRIBE  OF  FLORIDA 

SENECA  NATION  OF  INDIANS  

SENECA-CAYUGA  TRIBE  OF  OKLAHOMA  

SHERWOOD  VALLEY  BAND  OF  POMO  INDIANS 

SHOALWATER  BAY  INDIAN  TRIBE  

SHOSHONE-BANNOCK  TRIBE 

SHOSHONE-PALUTE  TRIBES  OF  THE  DUCK  VALLEY  INDIAN  R  

SINTE  GLESKA  UNIVERSITY  

SISSETON-WAHPETON  SCHOOL  BOARD— TIOSPA  ZINA  TRIB  

SISSETON-WAHPETON  SIOUX  TRIBE 

SISSETON-WAHPETON  SIOUX  TRIBE 

SITKA  TRIBE  OF  ALASKA 

SKAGIT  SYSTEM  COOPERATIVE 

SKOKOMISH  INDIAN  TRIBE  

SKY  PEOPLE  EDUCATION  COMMITTEE 

SOUTHERN  UTE  INDIAN  TRIBE  

SPIRIT  LAKE  TRIBE  (FMA  DEVILS  LAKE  SIOUX  TRIBE)  

SPOKANE  TRIBE  OF  INDIANS  

SQUAXIN  ISLAND  TRIBE  

ST.  STEPHENS  INDIAN  SCHOOL  '. 

ST.  CROIX  TRIBAL  COUNCIL 

ST.  REGIS  MOHAWK  TRIBE   

STANDING  ROCK  SIOUX  TRIBE 

STILLAGUAMISH  TRIBE  OF  INDIANS  

STOCKBRIDGE-MUNSEE  COMMUNITY 

SUMMIT  LAKE  PAIUTE  TRIBE  

SUQUAMISH  TRIBE 

SUSANVILLE  INDIAN  RANCHERIA  

SWINOMISH  INDIAN  TRIBAL  COMMUNITY  

TANANA  CHIEFS  CONFERENCE 

TE-MOAK  TRIBE  OF  WESTERN  SHOSHONE 

THE  CONFEDERATED  TRIBES  OF  THE  WARM  SPRINGS  RESERVATION  

THE  HOPI  CREDIT  ASSOCIATION  

THE  TORRES  MARTINEZ  DESERT  CAHUILLA  INDIANS 

THREE  AFFILIATED  TRIBES  OF  NORTH  DAKOTA 

TOHONO  OODHAM  NATION  

TOIYABE  INDIAN  HEALTH  PROJECT,  INC 

TONKAWA  TRIBE  OF  OKLAHOMA  „ 

TULALIP  TRIBES  OF  WASHINGTON  

TULE  RIVER  INDIAN  TRIBE  

TUNICA-BILOXI  INDIAN  TRIBE  OF  LOUISIANA  

TURTLE  MOUNTAIN  BAND  OF  CHIPPEWA  

TURTLE  MOUNTAIN  COMMUNITY  COLLEGE 

UNITED  SIOUX  TRIBES  

UNITED  TRIBES  TECHNICAL  COLLEGE 

UPPER  SIOUX  COMMUNITY  

UPER  SKAGIT  TRIBAL  COUNCIL  

UTE  INDIAN  TRIBE-UINTAH  &  OURAY  RESERVATION  

UTE  MOUNTAIN  UTE  TRIBE  ^ ». 

VALDEZ  NATIVE  ASSOCIATION  

WALKER  RIVER  PAIUTE  TRIBE 


621 
623 
629 
631 
638 
641 
651 
653 
655 


662 
666 
667 
683 
685 
686 
695 
696 
697 


706 
712 
718 
217 
720 
796 
721 
721 
722 

1071 
724 

1072 
740 
741 
742 
743 
746 
747 
749 
752 
759 
760 
764 
765 
766 
768 
776 
786 
178 
789 
809 
794 
800 
801 
806 
817 
818 
820 
824 
825 
846 
847 
852 
853 
854 
855 
856 
864 


1993  BIA 
expenditures 


1.069,878 
4.393,457 
199,816 
657,671 
4,039,611 
5,689,843 
1,435,159 
1,019,606 
1,112,858 
2,520,842 
2,925,067 
8,924,947 
748,666 
380,267 
570,245 
187,567 
3,186,096 
1,193,223 
4,830,423 
944,922 
327,036 
73,250 
359,218 
4.403,788 
1,963,287 
2,539,828 
2,506,011 
2,715,330 
2,715,330 
1,878,699 
1.118,489 
605,857 
188,003 
3,132,581 
1,334,823 
2,285,294 
1,281,992 
2,403,284 
884,179 
1,190,245 
6,148,190 
708,545 
476,759 
271,909 
2,188,253 
96,818 
2,159,155 
5,016,231 
794,024 
6,178,972 
1,168,878 
366,142 
4,406,092 
9,825,839 
265,069 
179,828 
2,231,866 
519,067 
583,456 
9,977,925 
1,689,949 
116,012 
3,683,524 
439,712 
506,923 
1,016,724 
6,672,883 
58.510 
1,410,644 


Federal  Register / Vol.  68,  No.  94 /Thursday,  May  15,  2003 /Notices 


26335 


ATTACHMENT  A.— RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION— Continued 
[Information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)-Provisional  List  (part  1  of  2);  Alphabetical  order-bv 

organization]  ' 


Tribe/Organization 


WAMPANOAG  TRIBE  OF  GAY  HEAD  (AQUINNAH) 
WASHOE  TRIBE  OF  NEVADA  AND  CALIFORNIA 
WHITE  EARTH  BAND  OF  CHIPPEWA  INDIANS  .. 

WHITE  MOUNTAIN  APACHE  

WICHITA  AND  AFFILIATED  TRIBES  

WINGATE  BOARD  OF  EDUCATION,  INC. 

WINNEBAGO  TRIBE  OF  NEBRASKA 

WYANDOTTE  TRIBE  OF  OKLAHOMA  

YAKUTAT  TLINGIT  TRIBE/YAKUTAT  NATIVE  ASSOCIATION 

YANKTON  SIOUX  TRIBE   

YAVAPAI-PRESCOTT  BOARD  OF  DIRECTORS  ... 

YERINGTON  PAIUTE  TRIBE 

YOMBA  SHOSHONE  TRIBE  

YSLETA  DEL  SUR  PUEBLO  

ZIA  PUEBLO,  AKA  PUEBLO  OF  ZIA  .. 
ZUNI  PUEBLO 


Total  BIA  expenditures  on  file 


1993  BIA 
expenditures 


1,014,577 
849,039 

3,999,788 

6,755,079 
154,425 
675,420 
951,502 
170,656 
467,486 
769,742 
294,266 
444.898 
159,649 

1,210,587 
190,764 

4,134,997 


654,470,924 


in  IH^iiiJ^f^i^'n  ^''P!"?""/^  intormation  existed  in  settlement  administrator's  files  it  is  listed  above.  If  no  1993  expenditure  information  exists 

H Jl  n^^l^n"i^?"""'^'°'^rJ"®^  *^®"  y°u"'  ®S!"y  ^^°"'^  *^  ^^^^  °"  part  two  to  the  provisional  list.  A  school  grant^rpre^nce  on  th^  S 
does  not  mean  that  you  qualify  as  a  member.  Please  see  claim  fomi.  y      cc  a  ^.icacuwj  on  uhs,  usung 

II  ATTACHMENT  A.— Ramah  Navajo  Chapter  Settlement  Administration 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  1 0(b)— Provisional  list 

(part  2  of  2);  Alphabetical  order— by  organization] 


Tribe/Organization 


AFOGNAK  native  VILLAGE  

AGDAAGUX  tribe  of  king  COVE  

AQUA  CALIENTE  BAND  OF  CAHUILLA  INDIAf^S  .... 

AHFACHKEE  day  SCHOOL  

AHMIUM  EDUCATION  INC 

AK  CHIN  INDIAN  COMMUNITY  

AK  CHIN  INDIAN  COMMUNITY  COUNCIL  . 

AKHIOK  VILLAGE  „.... 

AKIAK  NATIVE  COMMUNITY  (IRA)  

AKUTAN  VILLAGE  

ALABAMA-QUASSARTE  TRIBAL  TOWN  ... 

ALAKANUK  VILLAGE 

ALAMO-NAVAJO  INDIAN  RESERVATION    . 

ALASKA  NATIVE  FOUNDATION  

ALATNA  VILLAGE  "* 

ALEKNAGIK  VILLAGE 

ALEUT  COMMUNITY  OF  ST  PAUL  ISLAND 

ALGAACIQ  VILLAGE  (AKA  ST  MARYS)  

ALLAKAKET  VILLAGE  

ALSO'  BIYA  AZH  COMMUNITY  SCHOOL  (SHI PROCK  ELEMENT' 

ALTURAS  RANCHERIA  

AMBLER  VILLAGE  

AMERICAN  HORSE  SCHOOL 

AMERICAN  INDIAN  CENTER  OF  CENTaALCAUFORNIA 

AMERICAN  INDIAN  CHILD  RESOURCE  CENTER 

ANAKTUVUK  PASS  VILLAGE  

ANDREAFSKI  VILLAGE  '. 

ANETH  CHAPTER  

ANETH  COMMUNITY  SCHOOL 

ANGOON  VILLAGE  (IRA)  

ANIAK  VILLAGE  

ANNETTE  ISLAND-METLAKATLA  'iNDIAN  COMMUNITY 

ANVIK  VILLAGE  f. 

APACHE  TRIBE  OF  OKLAHOMA 

ARCTIC  VILLAGE  

AROOSTOOK  BAND  OF  MICMAC  INDIANS 

ASA'CARSARMIUT  TRIBAL  COUNCIL 

ATKA  VILLAGE  (IRA)  

ATMUATHLUAK  VILLAGE  

ATQASUK  VILLAGE 


Control  No. 


3 
4 
5 
6 
7 
8 
9 
10 
12 
13 
15 
16 
18 
1074 
19 
20 
21 
23 
25 
903 
26 
27 
904 
28 
29 
30 
31 
32 
905 
33 
34 
1045 
35 
36 
39 
40 
41 
44 
45 
46 
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Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[Settlement  Administrator  does  not  have  any  infomiation  on  tile  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)— Provisional  list 

(part  2  of  2);  Alphabetical  order—by  organization) 


Tribe/Organization 


ATSA'BI'YAAZH  COMMUNITY  SCHOOL 

AUBURN  RANCHERIA  

AUGUSTINE  BAND  OF  MISSION  INDIANS  

AZTEC  DOMITORY 

BACA  COMMUNITY  SCHOOL  ..-. 

BACA/HAYSTACK  CHAPTER  

bahweting  anishinabe  school 

BARONA— CAPITAN  GRANDE  DIEGUENO  TRIBE  

BARROW  VILLAGE „ 

BATTLE  MOUNTAIN  BAND  COUNCIL  

BEADSPRINGS  CHAPTER 

BEAR  RIVER  BANK  OF  ROHNERVILLE  RANCHERIA 

BEATRICE  RAFFERTY  SCHOOL  

BEAVER  VILLAGE  

BECENTI  CHAPTER  

BECLABITO  CHAPTER  

BECLABITO  DAY  SCHOOL 

BELKOFSKI  VILLAGE  

BENTON  PAIUTE  RESERVATION  

BENTON  PAIUTE  TRIBE  

BERRY  CREEK  RANCHERIA  OF  MAIDU  INDIANS  

BIG  SANDY  RANCHERIA  OF  MONO  INDIANS  

BIG  VALLEY  RANCHERIA 

BILL  MOORE'S  SLOUGH  ELDER'S  COUNCIL  

BIRCH  CREEK  VILLAGE  

BIRDSPRINGS  CHAPTER 

BLACK  MESA  CHAPTER  

BLACK  MESA  COMMUNITY  SCHOOL  BOARD,  INC 

BLACKFEET  COMMUNITY  COLLEGE  

BLACKFEET  DORMITORY  

BLACKWATER  COMMUNITY  SCHOOL  

BODAWAY  CHAPTER  

BOIS  FORTE  RESERVATION  BUSINESS  COMMITTEE  

BOQUE  CHITTO  ELEMENTARY  SCHOOL  

BREAD  SPRINGS  DAY  SCHOOL  

BREVIG  MISSION  VILLAGE  

BRIDGEPORT  PAIUTE  INDIAN  COLONY  

BRISTOL  BAY  NATIVE  ASSOCIATION  

BUCKLAND  VILLAGE  (IRA) 

BUENA  VISTA  RANCHERIA  OF  MEWUK  INDIANS 

BUG-0-NAY-GE-SHIG  SCHOOL 

BURNHAM  CHAPTER  l 

BUTTE  COUNTY  OFFICE  OF  EDUCATION  

CABAZON  BAND  OF  MISSION  INDIANS  

CACHIL  DEHE  BAND  OF  WINTUN  INDIANS  

CAHTO  INDIAN  TRIBE  

CALIFORNIA  INDIAN  MANPOWER  CONSORTIUM,  INC  

CAMERON  CHAPTER  

CANKDESKA  CIKANA  COMMUNITY  COLLEGE 

CANONCITO  CHAPTER  

CANTWELL  VILLAGE  

CAPITAN  GRANDE  BAND  OF  MISSION  INDIANS  

CARSON  COLONY  COMMUNITY  COUNCIL  

CARTER  SEMINARY  

CASE  BLANCA  DAY  SCHOOL 

CASAMERO  LAKE  CHAPTER 

CATAWBA  INDIAN  NATION  ,. 

CATAWBA  INDIAN  TRIBE  

CAYUGA  NATION  ;. 

CEDARVILLE  RANCHERIA  

CEDARVILLE  RANCH^IA  OF  NORTHERN  PAIUTE  INDIANS 

CENTRAL  TRIBES  OF  THE  SHAWNEE  AREA  INC 

CENTRAL  UNION  ELEMENTARY  SCHOOL  DISTRICT 

CHALKYITSIK  VILLAGE  

CHAWANAKEE  JOINT  UNITED  SCHOOL  DISTRICT  

CHEFORNAK  VILLAGE 

CHEMAWA  INDIAN  SCHOOL  

CHEMEHUEVI  TRIBAL  COUNCIL 

CHENEGA  IRA  COUNCIL 

.  CHEROKEE  CENTRAL  ELEMENTARY  SCHOOL 


Control  No. 


47 

48 

49 

906 

907 

SO 

52 

53 

54 

55 

57 

58 

59 

80 

61 

62 

909 

63 

64 

836 

65 

69 

70 

71 

72 

73 

75 

76 

910 

911 

912 

80 

81 

82 

913 

83 

84 

1046 

85 

86 

87 

88 

90 

91 

92 

94 

180 

96 

914 

98 

99 

100 

101 

915 

916 

102 

103 

104 

105 

106 

107 

109 

110 

111 

112 

113 

918 

115 

116 

119 
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ATTACHMENT  A. — RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION— Continued 

[Settlement  Administrator  does  not  have  any  infonnation  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order — by  organization] 


Tribe/Organization 

CHEROKEE  CENTRAL  HIGH  SCHOOL 

CHEVAK  VILLAGE  

CHEYENNE-EAGLE  BUTTE  SCHOOL  

CHICHHILTAH  CHAPTER  

CHI-CH'IL'TAH/JONES  RANCH  COMMUNITY  SCHOOL 

CHICKALOON  NATIVE  VILLAGE  

CHICKEN  RANCH  BAND  OF  ME-WUK  INDIANS  

CHICO  RANCHERIA  

CHIEF  LESCHI  SCHOOL  SYSTEM  (PUYALLUP)  

CHIGNIK  LAGOON  VILLAGE  

CHIGNIK  LAKE  VILLAGE  

CHIGNIK  VILLAGE 

CHILCHINBETO  COMMUNITY  SCHOOL,  INC.  (FKA  CHILCHINB  

CHILKAT  INDIAN  VILLAGE  (IRA) 

CHILKOOT  INDIAN  ASSN  (IRA) 

CHINIK  ESKIMO  COMMUNITY  

CHINLCHINBETO  CHAPTER  

CHINLE  BOARDING  SCHOOL 

CHINLE  CHAPTER  

CHISTOCHINA  VILLAGE  

CHITIMACHA  DAY  SCHOOL 

CHITINA  VILLAGE  

CHOCTAW  CENTRAL  HIGH  SCHOOL 

CHOCTAW  CENTRAL  MIDDLE  SCHOOL  

CHOTAW  CENTRAL  HIGH  SCHOOL  

CHOTAW  FIELD  OFFICE  

CHUATHBALUK  VILLAGE  

CHUGACH  REGIONAL  RESC  COMMISSION  

CHULOONAWICK  NATIVE  VILLAGE  

CHURCH  ROCK  CHAPTER  

CHUSKA  COMMUNITY  SCHOOL  

CIBECUE  COMMUNITY  EDUCATION  BOARD,  INC 

CIKANA  COMMUNITY  COLLEGE  (formerly  Little  Hoop) 

CIRCLE  NATIVE  COMMUNITY  (IRA) 

CIRCLE  OF  LIFE  SURVIVAL  SCHOOL 

CIRCLE  OF  NATIONS  SCHOOL 

CLARKS  POINT  VILLAGE  

CLOVERDALE  RANCHERIA  OF  POMO  INDIANS  

CLOVIS  UNIFIELD  SCHOOL  DISTIRCT  

COALMINE  MESA  CHAPTER  

COCHITI  PUEBLO  

COCOPAH  TRIBAL  COUNCIL 

COEUR  DALENE  TRIBAL  SCHOOL  

COLD  SPRINGS  RANCHERIA  OF  MONO  INDIANS  

COLUSA  COUNTY  OFFICE  OF  EDUCATION  

COLUSA  RANCHERIA  

COLVILLE  BUSINESS  COUNCIL  

CONEHATTA  ELEMENTARY  SCHOOL 

CONFEDERATED  TRIBES  OF  THE  GOSHUTE  RESERVATION  

COPPER  CENTER  VILLAGE 

COPPERMINE .; : : 

CORNFIELDS  CHAPTER  

CORTINA  BAND  OF  WINTUN  INDIANS  

COTTONWOOD  DAY  SCHOOL  

COUNCIL  VILLAGE 

COUNSELOR  CHAPTER 

COUNTY  INDIAN  HEALTH  INC 

COVE  CHAPTER  

COVE  DAY  SCHOOL 

COVELO  INDIAN  COMMUNITY  COLLEGE/ROUND  VALLEY  RESER  .... 

COVELO  INDIAN  COMMUNITY  COUNCIL , 

COYOTA  VALLEY  RESERVATION  

COYTE  CANYON  

COYOTE  VALLEY  TRIBAL  COUNCIL 

CRAIG  COMMUNITY  ASSN  (IRA) 

CRAZY  HORSE  SCHOOL  

CROOKED  CREEK  VILLAGE  

CROW  CREEK  RESERVATION  HIGH  SCHOOL  

CROW  CREEK  SIOUX  TRIBAL  ELEMENTARY  SCHOOL 

CROW  CREEK  SIIOUX  TRIBAL  HIGH  SCHOOL  &  CROW  CREEK  S 


Control  No. 


919 
121 
921- 
124 
922 
125 
127 
128 
129 
IX 
131 
132 
923 
133 
134 
135 
136 
924 
137 
139 
140 
142 
925 
143 
145 
146 
147 
148 
150 
151 
926 
152 
1072 
153 
154 
155 
157 
1S8 
1SB 
160 
162 
163 
165 
166 
168 
180 
170 
172 
268 
182 
184 
186 
187 
928 
188 
189 
fW 
192 
929 
1049 
1050 
630 
194 
195 
196 
930 
197 
931 
932 
199 
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Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)— Provisional  list 

(part  2  of  2);  Alphabetical  order — by  organization] 


Tribe/Organization 


CROWNPOINT  CHAPTER 

CRYSTAL  BOARDING  SCHOOL 

CRYSTAL  CHAPTER  

CUDELL CHAPTER  

CURYUNG  TRIBAL  COUNCIL 

CUYAPAIPE  BAND  OF  MISSION  INDIANS  

DAKOTA  PLAINS  INSTITUTE  OF  LEARNING 

DEERING  VILLAGE  (IRA) 

DELAWARE  TRIBE  OF  INDIANS  OF  EAST  OK 

DELAWARE  TRUST  BOARD 

DENNEHOTSO  BOARDING  SCHOOL 

DENNEHOTSO  CHAPTER  :. 

DIBE  YAZHI  HABITIIN  OLTA,  INC.  (BORREGO,  PASS) 

DILCON  BOARDING  SCHOOL 

DILKON  CHAPTER  '. 

DILLINGHAM  VILLAGE 

DINE  COLLEGE  


DIOMEDE  VILLAGE  (IRA) 

DLO'AY  AZHI  COMMUNITY  SCHOOL  (THOREAU)  .... 

DOT  LAKE  VILLAGE  

DOUGLAS  INDIAN  ASSN  (IRA)  

D-Q  UNIVERSITY  

DRY  CREEK  RANCHERIA  

DUCKWATER  SHOSHONE  ELEMENTARY  SCHOOL 

DZILTH-NA-O-DITH-HLE  COMMUNITY  SCHOOL 

EAGLE  VILLAGE  COUNCIL  

EASTERN  BAND  OF  CHEROKEE  INDIANS  

EEDA  CONSORTIUM  OF  TRIBES  

EEK  VILLAGE 


EGEGIK  VILLAGE  

EKLUTNA  VILLAGE  

EKUK  VILLAGE  

EKWOK  VILLAGE  

ELEM  INDIAN  COLONY  OF  POMO  INDIANS  

ELIM  VILLAGE  (IRA)  

ELKO  BANK  COUNCIL  

EMM6NAK  VILLAGE  

ENEMY  SWIM  DAY  SCHOOL  ? 

ENTERPRISE  RANCHERIA  OF  ESTOM  YUMEKA  MAIDU  

EUFAULA  DORMITORY  

EVANSVILLE  VILLAGE 

FALSE  PASS  VILLAGE 

FIVE  SANDOVAL  INDIAN  PUEBLO,  INC 

FLAGSTAFF  BORDERTOWN  DORMITORY  

FLANDREAU  INDIAN  BOARDING  SCHOOL  

FOND  DU  LAC  BANK  OF  LAKE  SUPERIOR  CHIPPEWA  

FOND  DU  LAC  RESERVATION  BUSINESS  COMMITTEE  

FOND  DU  LAC  TRIBAL  &  COMMUNITY  COMMUNITY  COLLEGE  . 

FOREST  LAKE  CHAPTER 

FORT  BELKNAP  COMMUNITY  COLLEGE 

FORT  BELKNAP  INDIAN  COMMUNITY  GROS  VENTRE  &  ASSINI 

FORT  BERTHOLD  COMMUNITY  COLLEGE  

FORT  DEFIANCE  CHAPTER  

FORT  HALL  BUSINESS  COUNCIL  

FORT  INDEPENDENCE  PAIUTE  INDIAN  COMMUNITY  

FORT  MCDERMITT  TRIBAL  COUNCIL  

FORT  PECK  COMMUNITY  COLLEGE 

FORT  PECK  TRIBAL  EXECUTIVE  BOARD  

FORT  SILL  APACHE  TRIBE  OF  OKLAHOMA  

FOUR  WINDS  ELEMENTARY  (TATE  TOPA  TRIBAL  SCHOOL) 

GAKONA  VILLAGE  COUNCIL  

GALENA  VILLAGE  

GAMBELL  VILLAGE  

GANADO  CHAPTER  ^ 

GEORGETOWN  VILLAGE  

GILA  CROSSING  DAY  SCHOOL  

GRAYLING  VILLAGE  (IRA)  (HOLIKACHUK) 

GREASEWOOD  SPRINGS  COMMUNITY  SCHOOL  INC  . 

GREAT  LAKES  JNTER-TRIBAL  COUNCIL 

GREENVILLE  RANCHERIA  OF  MAIDU  INDIANS  


Control  No. 


201 
933 
202 
203 
204 
205 
051 
206 
207 
209 
934 
210 
935 
936 
211 
212 


937 
213 
938 
214 
215 
939 
216 
218 
941 
220 
221 

1052 
224 
225 
227 
228 
229 
230 
231 
233 
235 
236 
237 
942 
238 
242 

1075 
243 
943 
245 
247 
944 
249 
945 
276 
946 
252 
253 
254 
255 
947 
258 
259 
779 
261 
262 
263 
264 
265 
948 
271 
272 

1053 
273 
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ATTACHMENT  A.— RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION— Continued 

[Settlement  Administrator  does  not  have  any  infonmation  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order— by  organization] 


Tribe/Organization 

GREYHILLS  ACADEMY  HIGH  SCHOOL  

GRINDSTONE  INDIAN  RANCHERIA  OR  WINTUN-NOMOLAKI  

GUIDIVILLE  BANK  OF  POMO  INDIANS  

GULKANA  VILLAGE  COUNCIL  

HAMILTON  VILLAGE  

HANNAHVILLE  INDIAN  COMMUNITY  COUNCIL 

HARD  ROCK  CHAPTER 

HASKELL  INDIAN  NATIONS  UNIVERSITY  

HAVASUPAI  SCHOOL 

HEALY  LAKE  VILLAGE 

HOGBACK  CHAPTER 

HOLBROOK  DORMITORY  

HOLY  CROSS  VILLAGE  

HOONAH  INDIAN  ASSN  (IRA)  

HOOPER  BAY  VILLAGE 

HOPI  CREDIT  ASSOCIATION 

HOPI  DAY  SCHOOL  

HOPI  DAY  SCHOOL  

HOPI  HIGH  SCHOOL 

HOPLAND  BAND  OF  POMO  INDIANS  

HOTEVILLA  BACAVI  COMMUNITY  SCHOOL  

HOUCK  CHAPTER 

HUERFANO  CHAPTER  

HUERFANO  DORMITORY 

HUGHES  VILLAGE  

HUNTERS  POINT  BOARDING  SCHOOL 

HURON  POTAWATOMI  INC 

HUSLIA  VILLAGE 

HYDABURG  COOPERATIVE  ASSN  (IRA)  

IGIUGIG  VILLAGE  

ILIAMNA  VILLAGE  

INAJA-COSMIT  BAND  OF  MISSION  INDIANS  

INDIAN  CHILD  &  FAMILY  SERVICES 

INDIAN  HEALTH  COUNCIL  INC .". 

INDIAN  ISLAND  SCHOOL  

INDIAN  TOWNSHIP  SCHOOL 

INDIAN  TOWNSHIP  SCHOOL 

INDIAN  TOWNSHIP— PASSAMAQUODDY  

INDIAN  WELLS  CHAPTER  _ , 

INSCRIPTION  HOUSE  CHAPTER  

INTER-TRIBAL  COUNCIL  OF  CA  INC  

INTER-TRIBAL  COUNCIL  OF  OKLAHOMA  

INUPIAT  COMMUNITY  OF  ARCTIC  SLOPE  (IRA) 

lONE  BAND  OF  MIWOK  INDIANS  

IOWA  TRIBE  OF  KANSAS-NEBRASKA  

lOURMUIT  VILLAGE  (RUSSIAN  MISSION)  

ISLETA  ELEMENTARY  SCHOOL 

IVANOF  BAY  VILLAGE  

lYANBITO  CHAPTER  

JACKSON  BAND  OF  MI-WUK  INDIANS  

JACKSON  RANCHERIA 

JAMUL  INDIAN  VILLAGE 

JEDDITO  CHAPTER  

JEMEZ  DAY  SCHOOL  

JENA  BAND  OF  CHOCTAWS  

JICARILLA  DORMITORY 

JOHN  F.  KENNEDY  DAY  SCHOOL  

JONES  ACADEMY 

KAGUYAK  VILLAGE  

KAIBAB-PAIUTE  TRIBAL  COUNCIL 

KAIBETO  BOARDING  SCHOOL 

KABETO  CHAPTER 

KAKTOVIK  VILLAGE  

KALTAG  VILLAGE 

KANATAK  NATIVE  VILLAGE ,. 

KARLUK  VILLAGE  (IRA)  

KASHIA  BAND  OF  POMO  INDIANS  

KASIGLUK  VILLAGE  

KAYENTA  BOARDING  SCHOOL  

KAYENTA  CHAPTER  


Control  No. 


274 
275 
277 
278 
279 
281 
282 
949 
283 
285 
287 
950 
289 
290 
292 

1054 
951 
293 
294 
296 
297 
298 
301 
952 
302 
953 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
954 
313 
314 
315 
316 

1056 
317 
318 
319 
321 
955 
323 
324 
325 
326 
328 
329 
956 
331 
333 
957 
958 
335 
336 
959 
337 
339 
342 
343 
344 
347 
348 
960 
351_ 
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Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[Settlement  Administrator  does  not  have  any  Infomiation  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order— by  organization) 


Tribe/Organization 

keams  canyon  boarding  school 

KIALEGEE  TRIBAL  TOWN  

KIAWOCK  CORPORATIVE  ASSN  (IRA)  

KICKAPOO  NATION  SCHOOL  

KICKAPOO  TRADITIONAL  TRIBE  OF  TEXAS  

KING  COVE  VILLAGE ". 

KING  ISLAND  NATIVE  COMMUNITY  (IRA)  

KINGS  CANYON  UNIFIED  SCHOOL  DISTRICT  

KINLICHEE  BOARDING  SCHOOL  

KINLICHEE  CHAPTER 

KIPNUK  VILLAGE  

KLAGETOH  CHAPTER  

KLAWOCK  COOPERATIVE  ASSN  (IRA)  

KNIK  VILLAGE  

KOBUK  VILLAGE  

KODIAK  TRIBAL  COUNCIL  

KOKHANOK  VILLAGE  

KOLIGANEK  VILLAGE  

KONGIGANAK  VILLAGE 

KOTLIK  TRADITIONAL  COUNCIL 

KOYUKUK  VILLAGE 

KUIGPAGMIUT  INC  

KWINHAGAK  VILLAGE  (IRA)  (AKA  QUINHAGAK) 

LA  JOLLA  BAND  OF  INDIANS  

LA  JOLLA  BAND  OF  LUISENO  INDIANS  

LA  POSTA  BAND  OF  MISSION  INDIANS 

LAC  COURTE  OREILLES  INDIAN  RESERVATION  

LAC  COURTE  OREILLES  OJIBWA  COMMUNITY  COLLEGE  

LAGUNA  ELEMENTARY  SCHOOL  

LAGUNA  MIDDLE  SCHOOL  

LAKE  VALLEY  CHAPTER 

LAKE  VALLEY  NAVAJO  SCHOOL 

LARSEN  BAY  VILLAGE  

LAYTONVILLE  RANCHERIA  

LECHEE  CHAPTER  

LEECH  LAKE  TRIBAL  COLLEGE 

LEISNOI  VILLAGE  (AKA  WOODY  ISLAND)  

LEUPP  CHAPTER  

LEUPP  SCHOOLS  INC 

LEUPP  SCHOOLS,  INCORPORATED  

LEVELOCK  VILLAGE  

LIME  VILLAGE  

LITTLE  BIG  HORN  COLLEGE 

LITTLE  EAGLE  DAY  SCHOOL  

LITTLE  PRIEST  TRIBAL  COLLEGE  

LITTLE  RIVER  BAND  OF  OTTAWA  INDIANS  INC  

LITTLE  SINGER  COMMUNITY  SCHOOL,  INC  

LITTLE  TRAVERSE  BAY  BANDS  OF  ODAWA  INDIANS  

LITTLE  WATER  CHAPTER 

LITTLE  WOUND  SCHOOL 

LOCAL  INDIAN  EDUCATION  COMMITTEE,  INC 

LONE  PINE  RESERVATION 

LONEMAN  DAY  SCHOOL  

LOS  COYOTES  BAND  OF  INDIANS 

LOUDEN  TRIBAL  COUNCIL 

LOVELOCK  TRIBAL  COUNCIL  

LOW  MOUNTAIN 

LOW  MOUNTAIN  BOARDING  SCHOOL  ....:. . 

LOWER  BRULE  DAY  SCHOOL 

LOWER  GREASEWOOD  CHAPTER "* 

LOWER  KALSKAG  VILLAGE 

LOWER  SIOUX  INDIAN  COMMUNITY  COUNCIL  ...    . 
LOWER  SIOUX  INDIAN  COMMUNITY  OF  MINNESOTA 
LUKACHUKAI  BOARDING  SCHOOL 

LUKACHUKAI  CHAPTER 

LUMMI  COMMUNITY  COLLEGE  

LUMMI  TRIBAL  SCHOOL  SYSTEM  

LUPTON  CHPTER  

LYTTON  BAND  OF  POMO  INDIANS  

MAKAH  TRIBE  


Control  No. 


961 
355 
357 
962 
358 
361 
362 
363 
963 
364 
366 
368 
370 
371 
372 
374 
375 
376 
377 
379 
382 
383 
387 
388 
753 


390 
964 


394 


397 


400 
967 
402 
403 
404 


405 

406 


970 
971 
407 
408 
409 
410 
411 

1058 
412 
413 
414 
415 
416 
417 
972 
418 
421 
422 
423 
424 
973 
425 

1059 
427 
428 
429 
432 
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ATTACHMENT  A.— RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION — Continued 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order — by  organization] 


Trilje/Organization 

MANCHESTER-POINT  ARENA  BAND  OF  POMO  INDIANS 

MANDAREE  DAY  SCHOOL 

MALEY  HOT  SPRINGS  VILLAGE 

MAOKOTAK  VILLAGE  

MANUELITO  CHAPTER 

MANY  FARMS  CHAPTER  

MANY  FARMS  HIGH  SCHOOL  

MARIANO  LAKE  CHAPTER  

MARIANO  LAKE  COMMUNITY  SCHOOL  ..; 

MARSHALL  VILLAGE  

MARTY  INDIAN  SCHOOL .'. 

MARYSVILLE  JOINT  UNION  SCHOOL  DISTRICT 

MC  GRATH  NATIVE  VILLAGE  ., 

MECHOOPDA  INDIAN  TRIBE  

MEDICINE  CREEK  TRIBAL  COLLEGE  

MEKORYUK  VILLAGE  (IRA) ;.... 

MENOMINEE  FORESTRY  CENTER 

MENOMINEE  TRIBAL  SCHOOL 

MENTASTA  LAKE  VILLAGE  

MESCALERO  APACHE  SCHOOL  

MEXICAN  SPRINGS  CHAPTER  

MICCOSUKEE  INDIAN  SCHOOL  

MIDDLETOWN  RANCHERIA  OF  POMO  INDIANS 

MINTO  VILLAGE  (IRA) 

MODOC  TRIBE  OF  OKLAHOMA 

MOENCOPI  DAY  SCHOOL  

MOHAVE-APACHE  COMMUNITY  COUNCIL 

MOHEGAN  TRIBE  OF  INDIANS  OF  CONNECTICUT  

MORONGO  BAND  OF  MISSION  INDIANS  

MUCKLESHOOT  TRIBAL  SCHOOL 

NAGEEZI  CHAPTER  

NAHODISHGISH/DALTON  PASS  CHAPTER  

NAKNEK  VILLAGE  

NANEELZHIIN  JI'OLTA  (TORREON) 

NANWALEK  VILLAGE  (IRA)  

NAPAIMUTE  VILLAGE  ,. 

NAPAKIAK  VILLAGE  (IRA)  

NAPASKIAK  VILLAGE  

NASCHITTI  CHAPTER 

NATIVE  AMERICAN  FAMILY  SERVICES  INC 

NATIVE  AMERICAN  FISH  &  WILDLIFE  SOCIETY  

NATIVE  VILLAGE  OF  EYAK  

NATIVE  VILLAGE  OF  FORT  YUKON 

NATIVE  VILLAGE  OF  GOODNEWS  BAY  

NATIVE  VILLAGE  OF  KALSKAG 

NATIVE  VILLAGE  OF  KIVALINA  

NATIVE  VILLAGE  OF  KOTZEBUE  (KOTZEBUE  VILLAGE  (IRA) 

NATIVE  VILLAGE  OF  KOYUK  (IRA)  

NATIVE  VILLAGE  OF  POINT  LAY  (IRA)  

NATIVE  VILLAGE  OF  PORT  LIONS  

NATIVE  VILLAGE  OF  SAVOONGA  IRA 

NATIVE  VILLAGE  OF  SOUTH  NAKNEK,  SOUTH  NAKNEK  VILLA  

NAVAJO  MISSION  ACADEMY 

NAVOJO  MOUNTAIN  

NAVAJO  MOUNTAIN  COMMUNITY  SCHOOL  

NATIVE  VILLAGE  OF  KASAAN  (IRA)  

NATIVE  VILLE  OF  SHAKTOOLIK  (IRA) 

NAY-AH-SHING  SCHOOL  

NA2JINI  BOARDING  SCHOOL 

NAZLINI  CHAPTER  

NEBRASKA  INDIAN  COMMUNITY  COLLEGE  

NELSON  LAGOON  VILLAGE  

NENAHNEZAD  COMMUNITY  SCHOOL 

NENAHNEZAH  CHAPTER  

NENANA  NATIVE  COUNCIL  

NEW  KOLIGANEK  VILLAGE  COUNCIL  

NEW  LANDS  (HAHATHDZILL)  CHAPTER  

NEW  STUYAHOK  VILLAGE  

NEWCOMB  CHAPTER  

NEWHALEN  VILLAGE 


Control  No. 


433 
434 
436 
437 
438 
439 
974 
441 
975 
442 
443 
444 
446 
447 
976 
446 
449 
451 
452 
454 
457 
460 
462 
465 
468 
977 
469 
470 
472 
474 
476 
477 
478 
978 
480 
481 
482 
483 
485 
486 

1061 
239 
260 
267 
341 
367 
380 
381 
586 
596 
687 
736 

1062 
487 
979 
346 
702 
490 
980 
491 
981 
492 
982 
493 
494 
496 
497 
498 
499 
500 
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Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)— Provisional  list 

(part  2  of  2);  Alphabetical  order — by  organization] 


Tribe/Organization 

NEWTOK  VILLAGE  

NIGHTMUTE  VILLAGE  ,  . 

NIKOLAI  VILLAGE 

NIKOLSKI  VILLAGE  (IRA) 

NOATAK  VILLAGE  (IRA)  ; 

NOLI  SCHOOL  

NOME  ESKIMO  COMMUNITY 

NONDALTON  VILLAGE  

NOOKSACK  INDIAN  TRIBAL  COUNCIL  

NOORVIK  VILLAGE  (IRA)  

NORTH  FORK  RANCHERIA  OF  MONO  INDIANS  

NORTH  PACIFIC  RIM  

NORTHERN  PUEBLOS  TRIBUTARY  WATER  RIGHTS  ASSOC 

NORTHWAVVILLAGE  ; 

NOTTAWASEPPI  HURON  POTAWATOMI  BAND  

NOY-AH-SHING  SCHOOL  

NUIQSUT  VILLAGE 

NULATO  VILLAGE  

NUNAPITCHUK  VILLAGE  (IRA)  

OAK/PINE  SPRINGS  CHAPTER 

OHKAY  OWINGETH  COMMUNITY  SCHOOL  (SAN  JUAN)  

OHOGAMIUT  VILLAGE 

OJIBWA  INDIAN  SCHOOL  ' 

OJO  ENCINO  CHAPTER  " 

OJO  ENCINO  DAY  SCHOOL  

OLD  HARBOR  VILLAGE  

OUATO  CHAPTER 

ONEIDA  INDIAN  NATION  OF  NEW  YORK *' 

ONEIDA  TRIBAL  SCHOOL  

ONONDAGA  NATION  

ORUTSARARMUIT  NATIVE  COUNCIL  

OSCARVILLE  VILLAGE  _ ' 

OTOE  MISSOURIA  TRIBE  OF  OKLAHOMA  

OTTAWA  TRIBE  OF  OKLAHOMA  

OUZINKIE  VILLAGE  

OWENS  VALLEY  CAREER  DEVELOP  CENTER  

OWENS  VALLEY  INDIAN  WATER  COMMISSION  

PAIMIUT  VILLAGE  

PAIUTE-SHOSHONE  INDIANS  OF  THE  LONE  PINE  COMMUNITY 

PALA  BAND  OF  MISSION  INDIANS  

PASCHAL  SHERMAN  INDIAN  SCHOOL 

PASKENTA  BAND  OF  NOMELAKI  INDIANS  

PASSAMAQUODDY  TRIBE— INDIAN  TOWNSHIP 

PAULOFF  HARBOR  VILLAGE 

PEARL  RIVER  ELEMENTARY  SCHOOL  

PECHANGA  BAND  OF  LUSJENO  MISSION  INDIANS  

PEDRO  BAY  VILLAGE 

PEORIA  TRIBE  OF  INDIANS  OF  OKLAHOMA 

PERRYVILLE  VILLAGE  (IRA)  

PETERSBURY  INDIAN  ASSN  (IRA) 

PICAYUNE  RANCHERIA  OF  CHUKCHANSI  INDIANS  

PIERRE  INDIAN  LEARNING  CENTER 

PILOT  POINT  VILLAGE  

PILOT  STATION  VILLAGE 

PINE  DALE  CHAPTER 

PINE  HILL  DAY  SCHOOL 

PINE  HILL  SCHOOL  

PINE  RIDGE  SCHOOL 

PINE  SPRINGS  COMMUNITY  SCHOOL  

PINOLEVILLE  BAND  OF  POMO  INDIANS 

PINON  CHAPTER  

PINON  COMMUNITY  SCHOOL  BOARD  INC  

PINON  DORMITORY  

PIT  RIVER  TRIBE  OF  CALIFORNIA  

PIT  RIVER  TRIBE  OF  CALIFORNIA— BIG  BEND  

PIT  RIVER  TRIBE  OF  CALIFORNIA— LIKELY 

PIT  RIVER  TRIBE  OF  CALIFORNIA— LOOKOUT 

PIT  RIVER  TRIBE  OF  CALIFORNIA— MONTGOMERY  CREEK  .... 

PIT  RIVER  TRIBE  OF  CALIFORNIA— ROARING  CREEK 

PIT  RIVER  TRIBE  OF  CALIFORNIA— XL  


Control  No. 


501 
503 
504 
505 
508 
509 
510 
512 
513 
514 
516 

1064 
517 
520 
523 
984 
524 
525 
526 
527 
985 
529 
530 
531 
986 
532 
533 
535 
537 
538 
539 
541 

1060 
543 
544 
545 
546 
547 
549 
550 
551 
553 
554 
556 
987 
559 
560 
562 
563 
564 
565 
567 
568 
569 
570 
571 
988 


990 
572 
573 
574 
991 
575 
576 
577 
578 
579 
580 
581 
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ATTACHMENT  A.— RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION— Continued 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order— by  organizationl 


Tribe/Organization 

PITKA'S  POINT  VILLAGE 

PLATINUM  TRADITIONAL  VILLAGE 

POINT  HOPE  VILLAGE  (IRA)  

POJOAQUE  PUEBLO  

POKAGON  BAND  OF  POTAWATOMI  INDIANS  OF  MICHIGAN  

POLACCA  DAY  SCHOOL  

PONCA  TRIBE  OF  NEBRASKA  

PORCUPINE  SCHOOL  

PORT  GRAHAM  VILLAGE  COUNCIL 

PORT  HEIDEN  VILLAGE  

PORTAGE  CREEK  VILLAGE 

POTTER  VALLEY  RANCHERIA  OF  POMO  INDIANS  

PRAIRIE  ISLAND  COMMUNITY  COUNCIL 

PUEBLO  PINTADO  

PUEBLO  PINTADO  COMMUNITY  SCHOOL  

PYRAMID  LAKE  HIGH  SCHOOL 

QAGUN  TAYAGUNGIN  SAND  POINT  

QAWALANGIN  TRIBE  (OF  UNALASKA)  

QUARTZ  VALLEY  INDIAN  RESERVATION 

QUILEUTE  TRIBAL  SCHOOL 

QUTEKCAK  NATIVE  TRIBE 

RAMAH-NAVAJO  CHAPTER  

RAMONA  

RAMONA  BAND  OF  MISSION  INDIANS 

RAMPART  VILLAGE  

REAL  RIVER  ELEMENTARY  SCHOOL  

RED  DEVIL  VILLAGE 

RED  HORSE  LODGE 

RED  LAKE  CHAPTER 

RED  MESA  CHAPTER ?. 

RED  MESA  TRADING  POST  #1019  

RED  ROCK  CHAPTER  

RED  ROCK  DAY  SCHOOL  : 

RED  SCAFFOLD  SCHOOL 

RED  VALLEY  CHAPTER  

RED  WATER  ELEMENTARY  SCHOOL  

RESERVATION  FIRE  PROTECTION  DISTRICT 

RICHFIELD  RESIDENTIAL  HALL,  INC 

RINCON  BAND  OF  LUISENO  INDIANS 

RIVERSIDE  INDIAN  SCHOOL 

ROBINSON  RANCHERIA  ; 

ROBINSON  RANCHERIA  : 

ROCK  CREEK  DAY  SCHOOL  

ROCK  POINT  CHAPTER 

ROCK  SPRINGS  CHAPTER 

ROCKY  BOYS  SCHOOL 

ROCKY  RIDGE  BOARDING  SCHOOL 

ROSEBUD  DORMITORIES 

ROSELAND  SCHOOL  DISTRICT 

ROUGH  ROCK  CHAPTER 

ROUGH  ROCK  SCHOOL  BOARD,  INC 

ROUND  ROCK  CHAPTER 

ROUND  VALLEY  TRIBES 

ROUNDHOUSE  COUNCIL 

RUBY  VILLAGE  

RUMSEY  INDIAN  RANCHERIA 

SAC  &  FOX  SETTLEMENT  SHCOOL 

SAC  AND  FOX  NATION  OF  MISSOURI  IN  KS  AND  NE  

SAC  AND  FOX  TRIBE  OF  THE  MISSISSIPPI  IN  IOWA 

SAINT  GEORGE  VILLAGE  

SAINT  MICHAEL  VILLAGE  (IRA)  

SAINT  PAUL  VILLAGE 

SALAMATOF  VILLAGE  

SALT  RIVER  DAY  SCHOOL 

SAMISH  TRIBE  OF  INDIANS  

SAN  FELIPE  PUEBLO  ELEMENTARY  SCHOOL  , 

SAN  ILDEFONSO  DAY  SCHOOL 

SAN  ILDEFONSO  PUEBLO  

SAN  JUAN  CHAPTER 

SAN  LORENZO  UNIFIED  SCHOOL  DISTRICT  


Control  No. 


582 
583 
585 
588 
589 
992 
590 
592 
594 
595 
597 
598 
600 
602 
993 
605 
607 
608 
610 
613 

1041 

^616 
617 
618 
619 
620 
622 

1067 
624 
625 
458 
626 
994 

1068 
627 
628 
632 
633 
634 
995 
635 
636 
996 
637 
639 

1069 
997 
640 
642 
643 
644 
645 
646 
647 
648 
649 
650 
652 
654 
656 
657 
658 
659 

661 

1000 

1001 

664 

665 
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Control  No. 

669 
670 

1002 
671 
6/2 
673 

1003 
675 

1004 
676 
677 
678 

1005 
679 

1006 
680 
681 
682 
684 
688 
689 
690 
691 

1007 
692 
693 
694 

1008 

Attachment  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[Settlement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix  F  paragraph  10(b)— Provisional  list 

(pari  2  of  2);  Alphabetical  order — by  organization] 

Tribe/Organization 

SAN  MANUEL  BAND  OF  MISSION  INDIANS ." 

SAN  PASQUAL  BAND  OF  MISSION  INDIANS 

SAN  SIMON  SCHOOL  

SAN  XAVIER  DISTRICT  OF  THE  TOHONO  O'ODHAM  NATION  

SANDIA  PUEBLO 

SANOSTEE  CHAPTER  

SANOSTEE  DAY  SCHOOL  

SANTA  CLARA  PUEBLO  

SANTA  CLARA  PUEBLO  

SANTA  CLARA  UNIFIED  SCHOOL  DISTRICT  

SANTA  FE  INDIAN  SCHOOL,  INC 

SANTA  ROSA  BAND  OF  CAHUILLA  INDIANS 

SANTA  ROSA  BOARDING  SCHOOL 

SANTA  ROSA  INDIAN  COMMUNITY  

SANTA  ROSA  RANCH  SCHOOL  

SANTA  YNEZ  BAND  OF  MISSION  INDIANS 

SANTA  YNEZ  INDIAN  HEALTH  CLINIC  

SANTA  YSABEL  BAND  OF  DIEGUENO  INDIANS  

SANTO  DOMINGO  TRIBE  

SAWMILL  CHAPTER  

SAXMAN  VILLAGE  (IRA)  

SCAMMON  BAY  VILLAGE '. 

SCOTTS  VALLEY  BAND  OF  POMO  INDIANS  

SEBA  DALKAI  BOARDING  SCHOOL 

SECOND  MESA  DAY  SCHOOL 

SELAWIK  VILLAGE  (IRA)  

SELDOVIA  VILLAGE  TRIBE  

SEQUOYAH  HIGH  SCHOOL  

SHAGELUK  VILLAGE  (IRA) "' 

SHAKOPEE  MDEWAKANTON  SIOUX  COMMUNITY  

SHAKOPEE  SIOUX  BUSINESS  COUNCIL  

SHEEP  RANCH  BAND  OF  ME-WUK  INDIANS  

SHEEPSPRINGS  CHAPTER  

SHELDON  POINT  VILLAGE  

SHINGLE  SPRINGS  RANCHERIA 

SHIPROCK  CHAPTER  

SHIPROCK  DIRECTOR  OF  EDUCATION 

SHIPROCK  NORTHWEST  HIGH  SCHOOL  

SHIPROCK  RESERVATION  DORMITORY  

SHISHMAREF  VILLAGE  (IRA) 

SHO-BAN  SCHOOL  DISTRICT  NO.  512 

SHONTO  CHAPTER  ! 

SHONTO  PREPARATORY  SCHOOL 

SHOSHONE  PAIUTE  BUSINESS  COUNCIL  

SHUNGNAK  VILLAGE  (IRA)  

SINTE  GLESKA  UNIVERSITY  

SIOUX  CITY  INDIAN  EDUCATION  COMMITTEE  [ 

SISSETON  WAHPETON  COMMUNITY  COLLEGE  

SITTING  BULL  COIMMUNITY  COLLEGE  (formerly  Standing  Rock) 

SITTING  BULL  COLLEGE  

SKAGWAY  TRADITIONAL  COUNCIL  

SKULL  VALLEY  BAND  OF  GOSHUTE  INDIANS 

SKULL  VALLEY  GENERAL  COUNCIL  

SKY  CITY  COMMUNITY  SCHOOL 

SLEETMUTE  VILLAGE  

SMITH  LAKE  CHAPTER  

SMITH  RIVER  RANCHERIA  OF  CALIFORNIA  

SOBOBA  BAND  OF  MISSION  INDIANS  

SOBOBO  BAND  OF  MISSION  INDIANS 

SOKAOGON  CHIPPEWA  TRIBAL  COUNCIL  

SOLOMON  TRADITIONAL  COUNCIL • 

SOLOMON  VILLAGE  

SOUTH  FORK  BAND  COUNCIL 

SOUTHERN  CALIFORNIA  INDIAN  CENTER 

SOUTHERN  CALIFORNIA  TRIBAL  CHAIRMAN'S  ASSOCIATION  

SOUTHERN  INDIAN  HEALTH  COUNCIL  INC 

SOUTHWESTERN  INDIAN  POLYTECHNIC  INSTITUTE  

ST.  GEORGE  ISLAND  . 

ST.  FRANCIS  INDIAN  SCHOOL 

ST.  MICHAELS  ASSOCIATION  FOR  SPECIAL  EDUCATION.  IN 


699 

700 

701 

703 

704 

705 

707 

708 

1038 

709 

710 

711 

713 

714 

715 

717 

719 

1009 

1070 

1010 

1073 

1011 

723 

725 

726 

1012 

727 

728 

729 

730 

731 

732 

733 

734 

735 

737 

738 

1013 

1013 

745 

744 

748 
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ATTACHMENT  A.— RAMAH  NAVAJO  CHAPTER  SETTLEMENT  ADMINISTRATION — Corftinued 

[Settiement  Administrator  does  not  have  any  information  on  file  for  the  base  year  amount  for  1993;  Appendix .F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order— by  organization] 


Tribe/Organization 

STANDING  PINE  ELEMENTARY  SCHOOL  

STANDING  ROCK  CHAPTER  

STANDING  ROCK  COMMUNITY  SCHOOL  

STEAMBOAT 

STEBBINS  VILLAGE  (IRA) 

STEVENS  VILLAGE  (IRA)  

STEWART  COMMUNITY  COUNCIL 

STEWART  POINT  RANCHERIA 

STOCKTON  UNIFIED  SCHOOL  DISTRICT  

STONE  CHILD  COMMUNITY  COLLEGE  

STONEY  RIVER  VILLAGE  

SUMMERVILLE  ELEMENTARY  SCHOOL  

SWEETWATER  CHAPTER  

SYCUAN  BAND  OF  MISSION  INDIANS 

TABLE  BLUFF  RESERVATION  OF  WIYOT  INDIANS  

TABLE  MOUNTAIN  RANCHERIA  

TACHEE/BLUE  GAP  CHAPTER  

TAKINA  SCHOOL 

TAKOTNA  VILLAGE 

TANACROSS  VILLAGE  (IRA) 

TANANA  VILLAGE  

TAOS  DAY  SCHOOL  .'. 

TATITLEK  VILLAGE  (IRA)  

TAZLINA  VILLAGE  

TE  TSU  GEH  OWEENGE  DAY  SCHOOL  (TESUQUE)  

TEECNOSPOS  CHAPTER 

TEESTO  CHAPTER  

TELIDA  VILLAGE 

TELLER  VILLAGE 

TESUQUE  PUEBLO 

TETLIN  VILLAGE  (IRA)  

THEODORE  JAMERSON  ELEMENTARY  SCHOOL  

THEODORE  ROOSEVELT  SCHOOL  

THLOPTHLOCCO  TRIBAL  TOWN  

THOREAU  CHAPTER 

TIIS  NAZBAS  COMMUNITY  SCHOOL  (TEECNOSPOS) 

T'IISTS'OOZJ'BI'OLTA(CROWNPOINT) 

TIMBISHA  SHOSHONE  BAND  

TIOSPAYE  TOPA  SCHOOL 

TOGIAK  VILLAGE 

TOHAAir  COMMUNITY  SCHOOL  (TOADLENA)  

TO'HAJFILEE-HE  (CANONCITO)  ....: 

TOHATCHI  CHAPTER 

TOHONO  O'ODHAM  HIGH  SCHOOL  

TOHONO  O'ODHAM  HOUSING  AUTHORITY  

TOKSOOK  BAY  VILLAGE 

TOLANI  LAKE  CHAPTER  ^ 

TONALEA  CHAPTER  

TONALEA  DAY  SCHOOL  (RED  LAKE) 

TONAWANDA  BAND  OF  SENECA6 

TONTO  APACHE  TRIBAL  COUNCIL  

TORREON/STAR  LAKE  CHAPTER 

TRENTON  SCHOOL  

TRINIDAD  RANCHERIA 

TSAILE/WHEATFIELDS  CHAPTER 

TSAYATOH  CHAPTER  

TSE'll'AHr  COMMUNITY  SCHOOL  (STANDING  ROCK)  

TSELANI/COTTONWOOD  CHAPTER 

TUBA  CITY  CHAPTER 

TUBA  HIGH  SCHOOL  BOARD,  INC 

TUCKER  ELEMENTARY  SCHOOL  

TULUKSAK  VILLAGE  (IRA)  

TUNTUTULIAK  VILLAGE  

TUNUNAK  VILLAGE  (IRA) 

TUOLUMNE  RANCHERIA  

TURNING  POINT  

TURTLE  MOUNTAIN  COMMUNITY  COLLEGE  

TURTLE  MOUNTAIN  ELEMENTARY  SCHOOL 

TURTLE  MOUNTAIN  HIGH  SCHOOL  ; 

TURTLE  MOUNTAIN  MIDDLE  SCHOOL  


Control  No. 


750 
751 

1014 
754 
755 
756 
757 
758 
761 

1015 
762 
763 
767 
769 
770 
771 
772 
773 
774 
775 
777 

1016 
780 
781 

1017 
782 
783 
784 
785 
787 
788 
790 
791 
792 
793 

1018 

1019 
795 

1020 
797 

1021 

1022 
798 

1023 
799 
802 
803 
804 

1024 
805 
807 
808 
810 
811 
812 
813 

1025 
814 
815 

1026 
816 
819 
821 
822 
823 

1073 

1027 

1028 
826 

1029 
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ATTACHMErrr  A.— Ramah  Navajo  Chapter  Settlement  Administration— Continued 

[SetUeinent  Administrator  does  not  have  any  information  on  file  for  tfie  base  year  amount  for  1993;  Appendix  F  paragraph  10(b) — Provisional  list 

(part  2  of  2);  Alphabetical  order — by  organization] 


Trilje/Organlzatlon 

TUSCARORA  NATION 

TUSCARORA  NATION 

TWENTY-NINE  PALMS  BAND  OF  MISSION  INDIANS  

TWIN  BUTTES  DAY  SCHOOL  

TWIN  HILLS  VILLAGE  -.. 

TWIN  LAKES  CHAPTER 

TWO  EAGLE  RIVER  SCHOOL 

TWO  GREY  HILLS  CHAPTER 

TYONEK  VILLAGE  (IRA)  

UGASHIK  VILLAGE 

UINTAH  AND  OURAY  TRIBAL  BUSINESS  COMMITTEE  

UMKUMIUT  NATIVE  VILLAGE  

UNALAKLEET  VILLAGE  (IRA)  

UNGA  TRIBAL  COUNCIL  

UNGA  VILLAGE  

UNITED  AUBURN  INDIAN  COMMUNITY  

UNITED  CROW  BAND  INC  

UNITED  KEETOOWAH  BAND  IN  OKLAHOMA  

UNITED  VILLAGES  INC  

UPPER  FRUITLAND  CHAPTER  

UPPER  LAKE  BAND  OF  POMO  INDIANS 

UPPER  LAKE  RANCHERIA 

VENETIE  TRIBAL  GOVERNMENT 

VENETIE  VILLAGE  (IRA)  

VIEJAS  (BARON  LONG)  

VIEJAS  BAND  OF  THE  KUMEYAAY  NATION  

WA  HE  LUT  INDIAN  SCHOOL  

WAINWRIGHT  VILLAGE 

WALES  VILLAGE  (IRA)  

WASHOE  TRIBE— CARSON  COLONY  COMMUNITY  COUNCIL  

WASHOE  TRIBE— DRESSLERVILLE  COMMUNITY  COUNCIL 

WASHOE  TRIBE— STEWART  COMMUNITY  COUNCIL  

WASHOE  TRIBE— WOODFORDS  COLONY  

WELLS  INDIAN  COLONY  BAND  COUNCIL  

WESTERN  APACHE  CONSTRUCTION  COMPANY  ." 

WHIPPOORWILL 

WHITE  CONE  

WHITE  MOUNTAIN  VILLAGE  (IRA)  

WHITE  ROCK  CHAPTER  

WHITE  SHIELD  SCHOOL 

WHITEHORSE  LAKE 

WICHITA  AND  AFFILIATED  TRIBES  

WIDE  RUINS  CHAPTER 

WIDE  RUINS  COMMUNITY  SCHOOL  

WINGATE  ELEMENTARY  SCHOOL  

WINNEMUCCA  COLONY  INDIAN  RESERVATION  

WINSLOW  DORMITORY  .* 

WOODFORDS  COMMUNITY  COUNCIL  

WOUNDED  KNEE  DISTRICT  SCHOOL  

WOUNDED  KNEE  DISTRICT  SCHOOL.  OGLALA  LAKOTA  TREATY  

WRANGELL  COOPERATIVE  ASSN  (IRA)  

YAKAMA  TRIBAL  SCHOOL  

YAVAPAI-APACHE  NATION  

YUPIIT  OF  ANDEREAFSKI 

YUROK  TRIBE  OF  CALIFORNIA  

ZIA  DAY  SCHOOL  


Control  No. 


827 
828 
829 
830 
831 
832 
833 
834 
835 
837 
838 
839 
840 
841 
842 
843 
844 
845 
848 
849 
850 
851 
857 
858 
859 
860 

1030 
862 
863 
866 
867 
868 
869 
871 
872 
873 
874 
877 
878 
879 
880 
882 
883 

1031 

1032 
885 

1034 
886 

1035 
887 
888 
891 
894 
899 
900 

1036 


Attachment  B. — United  States  District  Court 
for  the  District  of  New  Mexico 

Ramah  Navajo  Chapter,  et  al.,  v.  Gale 
Norton,  et  al. 

[CrV  No.  90-00957  LH/WWD] 

Second  Partial  Settlement  Agreement  Claim 
Form 

REDW.  LLC,  Ramah  Navajo  Chapter  Class 
Action  Settlement  Administrator,  6401 


Jefferson  NE.,  Post  Office  Box  93659. 
Albuquerque,  New  Mexico  87199-3659,  1- 
888-726-9418 

Introduction,  Instructions,  and  Definitions 

To  share  in  this  settlement  this  claim  form 
must  be  returned  to  the  above  address  and 
postmarked  no  later  than  sixty  (60)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


All  claim  forms  must  be  signed  and 
notarized  by  a  responsible  official  of  the 
organization  under  penalty  of  perjury. 

The  Second  Partial  Settlement  Agreement 
(PSA-2)  may  be  obtained  from  the  class 
settlement  Web  site  at  http:// 
www.mcsettlement.com  or  by  calling  the 
Settlement  Administrator  at  1-888-726- 
9418. 
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All  Class  Members  who  wish  to  share  in 
the  Second  Partial  Settlement  Agreement  in 
this  case  must  complete  the  claimant 
information  in  Section  L  Only  school 
grantees  must  complete  Section  U. 

Special  Instructions 

1.  If  you  do  not  agree  with  the  base  amount 
shown  on  the  attached  Provisional  List  for 
your  organization  for  FY/CY  1993,  please 
submit  a  letter  stating  why  you  do  not  agree 
with  the  amount  shown  and  provide  the 
amount  that  you  beHeve  is  correct,  with 
supporting  documentation.  The  Settlement 
Adininistrator  has  discretion  to  accept  or 
reject  such  documentation  or  to  seek  further 
clarification  or  documentation. 

2.  If  you  did  not  receive  a  share  of  the  First 
Partial  Settlement  in  this  case  for  the  year 
1993  please  submit  your  1993  documentary 
evidence,  along  with  the  completed  claim 
form. 

3.  If  you  did  not  have  any  BIA  funding 
expenditures  for  the  year  1993  but  did  have 
BIA  funding  expenditures  for  1992  or  1994, 
or  both,  please  complete  the  claim  form  for 
the  years  that  you  meet  the  requirements  as 
set  forth  below  and  attach  your  entity's 
supporting  documentation. 

Information  provided  to  the  settlement 
Administrator  will  be  reviewed  for  adequacy 
and  accuracy.  Class  Members  shall  be 
required  to  timely-provide  to  the 
Independent  CPA  and  data  and 
documentation  as  may  be  required  to 
demonstrate  their  eligibility. 

Definitions 

(1)  Documentary  evidence  to  support  a 
claim  includes  the  Schedule  of  Federal 
Financial  Assistance  portion  of  audited 
financial  statements,  contract  award 
documents,  and  IDC  rate  agreements  which 
show  actual  expenditures  on  BLA  programs 
under  Public  Law  93-638  contract  for  each 
year  your  entity  had  BIA  Public  Law  93-638 
contracts  or  compacts  during  the  settlement 
period  (1992-1994).  The  Schedule  of  Federal 
Financial  Assistance  will  control  over  all 
other  data  and  must  be  provided  if  it  exists. 


(2)  For  purposes  of  PSA-2,  the  definition 
of  construction  contained  in  25  U.S.C. 
§  450b(a)  ("Construction  Programs")  will  be 
used:  "Construction"  means — programs  for 
the  planning,  design,  construction,  repair, 
improvement,  and  expansion  of  buildings  or 
facilities,  including  but  not  limited  to, 
housing,  law  enforcement  and  detection 
facilities,  sanitation  and  water  systems, 
roads,  schools,  administration  and  health 
facilities,  irrigation  and  agricultural  work, 
and  water  conservation,  flood  control  and 
port  facilities. 

Construction  Expenditures  above  $100,000 
will  not  be  included  in  the  "BLA 
Expenditures"  amount  used  to  calculate  class 
members'  share  under  PSA-2. 

[Please  note  that  an  exclusion  of  certain 
construction  activities  was  later  added  at  25 
U.S.C.  §450b(m)  from  this  definition.  That 
change  did  not  become  law  until  after  the 
close  of  FY  1994,  hence  those  later 
exclusions  for  "construction  purposes"  will 
not  be  recognized  in  calculating  shares  under 
this  settlement.  This  means  that  HIP 
expenditures  and  construction  planning  costs 
for  construction  must  be  included  as  part  of 
construction  expenditures  on  this  form.] 

Forms 

Attached  is  the  Claim  form  which  must  be 
submitted  by  a  duly  authorized  official  of  the 
tribe  or  tribal  organization  under  penalty  of 
perjury. 

All  Class  Members  must  complete  Section 
1  of  this  form  in  order  to  receive  a  share  of 
this  settlement.  Section  II  applies  only  to 
school  grantees. 

Special  Requirements  for  Direct  Contract 
Support  Survey  Tribes  and  Tribal 
Organizations 

If  your  tribe  or  entity  participated  in  the 
survey  of  direct  contract  support  costs  in  the 
year  2000,  you  can  receive  reimbursement  of 
your  out-of-pocket  expenditures  connected 
with  the  survey  by  submitting  a  separate 
statement  with  receipts  or  other  documents 
of  your  incurt-ed  costs.  A  list  of  tribes  who 


participated  in  the  survey  is  attached  to  this 
form. 

Questions  may  be  directed  to  the 
Independent  CPA  at  REDW,  LLC,  Ramah 
Navajo  Chapter  Class  Action  Settlement 
Administrator,  6401  Jefferson  NE.,  Post 
Office  Box  93659,  Albuquerque,  New  Mexico 
87199-3659,  1-888-726-9418,  fax  (505)  998- 
3333,  E-mail:  mcsettlemeiU!Sredw.com. 

Class  Members  Who  Participated  in  the 
DCSC  Survey 

Bristol  Bay  Native  Association 

Bums  Paiute  Tribes 

Central  Council  of  Tlingit  &  Haida  Indian 

Tribes  of  Alaska 
Confederated  Tribes  of  the  Colville 

Reservation 
Grand  Traverse  Band  of  Ottawa  and 

Chippewa  Indians 
Great  Lakes  Indian  Fish  &  Wildlife 

Commission 
Hoopa  Valley  Tribal  Council 
Jamestown  S'Klallam  Tribe 
Klamath  Tribes 
Lac  Courte  Oreilles 
Lac  de  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians 
Lummi  Indian  Business  Council 
Mescalero  Apache  Tribe 
Miccosukee  Corporation 
Mississippi  Band  of  Choctaw  Indians    ' 
Nambe  Pueblo 
Nez  Perce  Tribe 

North  Slope  Borough  School  District 
Northwest  Indian  Fisheries  Commission ' 
Penobscot  Indian  Nation 
Pueblo  of  Zuni 
Quinault  Indian  Nation 
Ramah  Navajo  Chapter 
Red  Lake  Band  of  Chippewa  Indians 
Sac  &  Fox  Nation 
Sinte  Gleska  University 
Southern  Ute  Indian  Tribe 
Tanana  Chiefs  Conference,  Inc. 
Tohono  O'Odham  Nation 
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CLAIM  FORM  -  SECOND  PARTIAL  SETTLEMENT 

PURSUANT  TO  APPENDIX  F  OF  SECOND  PARTIAL 

SETTLEMENT 

United  States  District  Court 
For  the  District  of  New  Mexico 

Ramah  Navajo  Chapter,  et  al  v.  Gale  Norton,  et  al. 
CIV  No.  90-00957  LH/WWD 

SECTION  I 

PAGE  1  of  3 

ALL  CLAIMANTS  MUST  FILL  OUT  AND  SUBMIT  THIS  SECTION  I. 
SCHOOL  GRANTEES  MUST  ALSO  FILL  OUT  AND  SUBMIT  SECTION  II. 


(Please  type  or  print) 


Name  of  federally  recognized  tribe  or  tribal  organization 


Contact  person 


Mailing  Address 


City 


State 


Zip  Code 


Area  Code 


Area  Code 


Telephone  Number 


Fax  Number 


E-mail  Address 


Taxpayer  Identification  Number 
Federally  Recognized  Tribe 


Jribal  Organization 
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PAGE  2  of  3 

SECTION  I  (CONTINUED) 

REQUIRED  SWORN  CERTIFICATIONS 
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I  hereby  certify  that 

( 

name  of  federally  recognized  tribe  or  tribal  organization) 

expended  funds  under  one  or  more  BIA  P.L.  93-638  contract(s)  or  compact(s)  for  each  of 

the  following  years  marked  below.  Each  year  must  be  marked,  enter  yes  or  no. 


No 


Yes 


FY(orCY)     1992  

FY(orCY)     1993  

FY(orCY)     1994      -  

If  you  answer  yes  to  1993  above,  then  you  only  need  to  provide  the  requested  financial 
information  below  for  1993.  Otherwise,  you  must  provide  the  info  for  the  other  two  years. 


Check  Here 

- 

If  Your  Entity 
Was  A 

Amount 

Tribally 

BIA  '638 

Amount  BIA 

Controlled 

Non-construction 

Construction 

School  Grantee 

Expenditures 

Expenditures* 

Under  25 

(Direct* 

(Direct  & 

§2001  et.  seq. 

Indirect) 

Administrative) 

U.S.C. 

FY(orCY) 

1992 
1993 
1994 

$ 

$ 

FY(orCY) 

FY  (or  CY) 

*  As  defined  on  page  2  of  this  form.  If  the  construction  expenditure  for  the  given  year  is 
$100,000  or  less,  it  will  not  be  excluded  from  your  BIA  expenditures  amount. 

REQUIRED  SUPPORTING  DOCUMENTATION 

If  the  BIA  funding  expenditures  amount  shown  on  the  attached  "Provisional  List"  for  your 
organization  for  1993  is  not  accurate,  or  if  you  entered  a  different  amount  for  1993  in  the 
certification  portion  of  this  form,  you  must  submit  supporting  documentation  to  verify  the 
amount  you  claim  to  be  con-ect  as  shown  in  the  certification  portion  of  this  form.  If  you  did 
not  have  BIA  expenditures  for  1993  you  do  need  to  document  your  1992  and  1994  BIA 
expenditures,  if  any. 

Separate  documentation  of  construction  expenditures  will  not  be  required  unless  REDW, 
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Attachment  B,  Page  7 
LLC  later  determines  that  such  documentation  is  required  in  a  particular  case. 


CERTIFICATION  BY  RESPONSIBLE  OFFICIAL 

These  representations  are  true  and  correct  to  the  best  of  the  undersigned 
signatory's  knowledge,  information  and  belief. 


Signature  of  Responsible  Official 


Print  Name 


Page  3  of  3 
SECTION  I  (CONTINUED) 


State  of 


County  of 


)ss. 


The  foregoing  was  duly  sworn  to  and  subscribed  on  penalty  of  perjury  before  me 

this  day  by  ^___ ,  known  to  me  to  be  that  person  whose 

name  appears  above,  this day  of ,  2003. 


NOTARY  PUBLIC 


My  Commission  Expires: 


(seal) 
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SECTION  II 

PAGE  1  of  2 


Attachment  B,  Page  8. 


United  States  District  Court 
For  the  District  of  New  Mexico  ' 

Ramah  Navajo  Chapter,  et  al  v.  Gale  Norton,  et  al. 
CIV  No.  90-00957  LH/WWD 

FOR  SCHOOL  GRANTEES  ONLY 


Please  Note:  If  you  are  a  Class  member  as  well  as  a  School  Grantee  you  must  also 
complete  this  section. 

School  grant  expenditures  will  be  included  as  BIA  expenditures  only  if  they  were  included 
in  the  BIA  direct  program  base  in  the  calculation  of  a  negotiated  indirect  cost  rate  per  25 
U.S.C.  §2008(h)  (formerly  §2008(d)(4)).  Accordingly,  School  Grantees  are  required  to 
attach  their  indirect  cost  agreements  and  all  other  data  and  documentation  as  may  be 
required  by  the  Independent  CPA  to  demonstrate  the  amount  of  school  expenditures 
which  were  included  in  the  direct  base  under  BIA  expenditures. 


hereby  certify  that 


(name  of  federally  recognized  tribal  organization) 

expended  funds  under  one  or  more  P.L.  93-638  contract(s)  or  compact(s)  and  under  a 
Tribally  Controlled  School  Grant  Act  grant  for  each  of  the  years  marked  below  and  that 
the  amounts  listed  below  were  included  in  the  BIA  direct  cost  base. 

Amount  of  BIA 


1992 

No 

Yes 

Indirect 
Cost  Rate 

Expenditures 

-  In  Direct  Cost 

Base  (including 

School  Grant 

Expenditures) 

$ 

Amount  ofBIA 
School  Grant 
Expenditures 
in  Direct  Cost 
Base 

$ 

1993 

1994 
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Attachment  B,  Page  9 


These  representations  are  true  and  correct  to  the  best  of  the  undersigned 
signatory's  knowledge,  information  and  belief. 


Signature  of  Responsible  Official 


Print  Name 


State  of 


County  of 


)ss. 


The  foregoing  was  duly  sworn  to  and  subscribed  under  penalty  of  perjury  before 

me  this  day  by ,  known  to  me  to  be  that  person 

whose  name  appears  above,  this day  of ,  2003. 


NOTARY  PUBLIC 


My  Commission  Expires:. 


(seal) 


[FR  Doc.  03-12165  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4310-4J-C 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-921-(»-1320-EL-P;  MTM  92532] 

Notice  o(  Invitation— Coal  Exploration 
License  Application  MTM  92532 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  invitation. 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Decker  Coal  Company  in  a  program  for 
the  exploration  of  coal  deposits  owned 
by  the  United  States  of  America  in  the 
following-described  lands  located  in  Big 
Horn  Coimty,  Montana,  encompassing 
320.00  acres: 

T.  9  S.,  R.  40  E.,  P.  M.  M. 


Sec.  5:  SEV4 
Sec.  8:  NE'A 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  36800, 
Billings,  Montana  59107-6800;  and 
Decker  Coal  Company,  P.O.  Box  12, 
Decker,  Montana  59025.  Such  written 
notice  must  refer  to  serial  number  MTM 
92532  and  be  received  no  later  than 
June  16,  2003  or  10  calendar  days  after 
the  last  publication  of  this  Notice  in  the 
Big  Horn  County  News  newspaper, 
whichever  is  later.  This  Notice  will  be 
published  once  a  week  for  two  (2) 
consecutive  weeks  in  the  Big  Horn 
County  News,  Hardin,  Montana. 

The  proposed  exploration  program  is 
fully  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 


submitted  by  Decker  Coal  Company,  is 
available  for  public  inspection  at  the 
Bureau  of  Land  Management,  Montana 
State  Office,  5001  Southgate  Drive, 
Billings,  Montana,  during  regular 
business  hours  {9  a.m.  to  4  p.m.), 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Giovanini,  Mining  Engineer,  or 
Coimie  Schaff,  Land  Law  Examiner, 
Branch  of  Solid  Minerals  {MT-921), 
Bureau  of  Land  Management,  Montana 
State  Office,  P.O.  Box  36800,  Billings, 
Montana  59107-6800,  telephone 
(406) 896-5084  or  (406) 896-5060, 
respectively. 

Dated:  April  8,  2003. 
Randy  D.  Heuscher, 
Chief,  Branch  of  Solid  Minerals. 
[FR  Doc.  03-12061  Filed  5-14-03;  8:45  am) 
BtUJNG  CODE  4310-<$-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-921 -03-1 320-EL-P;  MTM  92544] 

Notice  Of  invitation— Coal  Exploration 
License  Application  MTM  92544 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  invitation. 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Kiewit  Mining  Group,  Inc.,  in  a  program 
for  the  exploration  of  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following-described  lands  located 
in  Prairie  Coimty,  Montana, 
encompassing  240.00  acres: 

T.  UN.,  R.  49E.,P.  M.  M. 
Sec.  21:  NEV4SEV4,  NWV4NEV4 
Sec.  22:  NEV4SEV4 
Sec.  27:  NWV4NWV4,  SEV4NWV4 
Sec.  28:  SW'aNE'A 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  PO  Box  36800, 
Billings,  Montana  59107-€800,  and 
Kiewit  Mining  Group,  Inc.,  PO  Box  3, 
Decker,  Montana  59025.  Such  written 
notice  must  refer  to  serial  number  MTM 
92544  and  be  received  no  later  than 
June  16,  2003  oe  10  calendar  days  after 
the  last  publication  of  this  Notice  in  The 
Terry  Tribune,  Terry,  Montana,  or  The 
Miles  City  Star,  Miles  City,  Montana, 
newspapers,  whichever  is  later.  This 
Notice  will  be  published  once  a  week 
for  two  (2)  consecutive  weeks  in  The 
Terry  Tribune,  Terry,  Montana  and  The 
Miles  City  Star,  Miles  City,  Montana. 

The  proposed  exploration  program  is 
fully  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  Kiewit  Mining  Group,  Inc., 
is  available  for  public  inspection  at  the 
Bureau  of  Land  Management,  Montana 
State  Office,  5001  Southgate  Drive, 
Billings,  Montana,  during  regular 
business  hours  (9  a.m.  to  4  p.m.), 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Giovanini,  Mining  Engineer,  or 
Connie  Schaff,  Land  Law  Examiner, 
Branch  of  Solid  Minerals  {MT-921), 
Bureau  of  Land  Management,  Montana 
State  Office,  PO  Box  36800,  Billings, 
Montana  59107-6800,  telephone  (406) 
896-5084  or  (406) 896-5060, 
respectively. 


Dated:  April  15,  2003. 
Randy  D.  Heuscher, 
Chief,  Branch  ofSolid  Minerals. 
[FR  Doc.  03-12062  Filed  5-14-03;  8:45  am] 
BILLING  CODE  4310-S$-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
the  case  of  United  States  of  America, 
Plaintiff  V.  Charles  E.  Corbett,  Jr., 
Defendant,  Civil  Action  No.  4:03-0166- 
25  (D.S.C.),  was  lodged  vdth  the  United 
States  District  Court  for  the  District  of 
South  Carolina,  Florence  Division,  on 
May  2,  2003.  This  proposed  Consent 
Decree  concerns  a  complaint  filed  by 
the  United  States  of  America  against 
Charles  E.  Corbett,  Jr.,  pursuant  to 
sections  301(a)  and  309(b)  and  (d)  of  the 
Clean  Water  Act,  33  U.S.C.  1311(a)  and 
1319(b)  and  (d),  to  obtain  injimctive 
relief  from,  and  impose  civil  penalties 
against,  the  Defendant  for  unauthorized 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  in 
connection  with  the  development  of  a 
portion  of  a  4.724  acre  site  adjacent  to 
Gravelly  Gully  Circle  on  Highway  544 
near  the  City  of  Conway,  Horry  Coimty, 
South  Carolina. 

The  proposed  Consent  Decree 
prohibits  any  further  discharge  of 
pollutants  into  waters  of  the  United 
States  and  requires  the  payment  of  civil 
penalties  in  the  amount  of  $5,000. 

The  Department  of  Justice  will  accept 
written  conmients  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Joseph  P.  Griffith,  Jr.,  Assistant  United 
States  Attorney,  P.O.  Box  978, 
Charleston,  South  Carolina,  29402  and 
refer  to  United  States  of  America  v 
Charles  E.  Corbett,  Jr. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  office.  United 
States  District  Court  for  the  District  of 
South  Carolina,  Florence  Division,  401 
W.  Evans  Street,  Florence,  South 
Carolina  29501.  In  addition,  the 
proposed  Consent  Decree  may  be 
viewed  on  the  World  Wide  Web  at 
http://www.usdoj.gov/enrd/home.html. 

Joseph  P.  Griffith  Jr., 

Assistant  United  States  Attorney,  151  Meeting 
Street,  Ste.  200,  P.O.  Box  978,  Charleston, 
S.C.  29402,  (843)  266-1667  (tel),  (843)  727- 
4443  (fax),  joseph.griffith@usdoj.gov. 
[FR  Doc.  03-12052  Filed  5-14-03;  8:45  am] 
BILLING  CODE  4419-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Stipulation  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  April 
30,  2003,  a  proposed  Stipulation  and 
Agreement  in  United  States  of  America 
et  ah  V.  The  Ed  Krewatch  Partnership, 
et  al,  C.A.  No.  01-660  (D.  Del.),  was 
lodged  with  the  United  States  District 
Coiut  for  the  District  of  Delaware. 

In  this  action  the  United  States  has 
sought  to  recover  costs  incurred  by  the 
United  States  Environmental  Protection 
Agency  ("EPA")  in  1996-1997,  xmder 
Section  104(a)  of  the  Comprehensive 
Enviromnental  Response,  Compensation 
and  Liability  Act,  as  amended 
("CERCLA"),  42  U.S.C.  9604(a).  at  the 
Drum  Burial  Area  of  the  Krewatch  Farm 
Site.  The  United  States  settled  its  claims 
against  The  Ed  Krewatch  Partnership 
and  Anthony  Nero  in  2001  and 
simultaneously  sued  Gardner  Asphalt 
Corporation  ("GAC"),  Raymond  T.  Hyer, 
Jr.  ("Hyer"),  and  Emulsion  Products 
Company  ("Emulsion").  The  Stipulation 
and  Agreement  will  resolve  the  liability 
of  GAC,  Hyer  and  Emulsion  for  their 
liability  under  Section  107  of  CERCLA. 
42  U.S.C.  9607. 

The  Krewatch  Farm  Site  is  located 
near  Seaford,  Delaware.  EPA  conducted 
a  removal  action  at  the  Drum  Burial 
Area  of  the  Site  to  remove  buried  dnuns 
and  soil  which  had  become 
contaminated  with  hazardous 
substances.  In  settlement,  Hyer  emd 
Emulsion  have  agreed  to  pay  the  simi  of 
$300,000  over  a  five  year  period.  Upon 
the  District  Court's  approval  of  the 
Stipulation  and  Agreement,  Hyer  and 
Emulsion  will  receive  a  covenant  not  to 
sue  from  the  United  States.  GAC  will 
receive  its  covenant  not  to  sue  when  the 
principal  amount  of  the  settlement  and 
all  accumulated  interest  have  been  paid. 
All  defendants  will  receive  contribution 
protection  when  the  Stipulation  and 
Agreement  are  approved  by  the  Court. 
In  the  event  Hyer  and  Emulsion  fail  to 
pay  an  installment,  the  United  States 
has  the  right  to  seek  entry  of  a  judgment 
against  them  in  the  District  Court,  as 
soon  as  10  days  after  the  payment  is 
due.  The  only  defense  to  entry  of 
judgment  would  be  that  payment  has 
been  made. 

Upon  the  District  Court's  approval  of 
the  Stipulation  and  Agreement,  the 
United  States  will  move  to  dismiss  a 
declaratory  judgment  action  filed  in  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  Florida,  in  which 
the  United  States  has  been  seeking 
declaratory  rulings  that  the  discharge  of 
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debts  GAC  and  Hyer  received  under  a 
plan  of  reorganization  confirmed  in 
1993  does  not  bar  the  United  States 
from  pursuing  its  CERCLA  claims 
against  them. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Stipulation  and 
Agreement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  P.O.  Bbx 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  of  America 
et  al.  V.  The  Ed  Krewatch  Partnership, 
et  al.,  DJ  No.  90-1 1-3-07224. 

The  proposed  Stipulation  and 
Agreement  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
District  of  Delaware,  1201  N.  Market 
Street,  Wilmington,  DE  and  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  1650  Arch  St., 
Philadelphia,  PA  19103.  Diu'ing  the 
public  conmient  period,  the  Stipulation 
and  Agreement  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Stipulation 
and  Agreement  may  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  ( tonia  .fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $7.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury.  In  all  correspondence, 
please  refer  to  the  case  by  its  title  and 
DOJ  Ref.  #  90-11-3-07224. 
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Robert  D.  Brook. 

Assistant  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-12054  Filed  5-14-03;  8:45  am] 
BILIJNG  COOE  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Between  the  United  States  and 
Wisconsin  Electric  Power  Company 
Under  the  Clean  Air  Act 

Under  28  C.F.R.  50.7,  notice  is  hereby 
given  that  on  April  29,  2003,  a  proposed 
consent  decree  ("Consent  Decree") 
between  Wisconsin  Electric  Power 
Company  ("Wisconsin  Electric")  and 
the  United  States,  Civil  Action  No. 
2003V00451,  was  lodged  with  the 


United  States  District  Court  for  the 
Eastern  District  of  Wisconsin. 

The  Consent  Decree  would  resolve 
claims  asserted  by  the  United  States 
against  Wisconsin  Electric  pursuant  to 
Sections  113(b)  and  167  of  the  Clean  Air 
Act  (the  "Act"),  42  U.S.C.  7413(b)4nd 
7477,  seeking  injimctive  relief  and  the 
assessment  of  civil  penalties  for  WE's 
violations  of: 

(a)  The  Prevention  of  Significant 
Deterioration  provisions  in  Part  C  of 
Subchapter  I  of  the  Act,  42  U.S.C.  7470- 
92; 

(b)  The  nonattaiimient  New  Source 
Review  provisions  in  Part  D  of 
Subchapter  I  of  the  Act,  42  U.S.C.  7501- 
7515; 

(c)  The  federally-enforceable  State 
Implementation  Plan  developed  by  the 
State  of  Michigan  (the  "Michigan  SIP"); 
and 

(d)  The  federally-enforceable  State 
Implementation  Plan  developed  by  the 
State  of  Wisconsin  (the  "Wisconsin 
SIP"). 

The  complaint  filed  by  the  United 
States  alleges,  among  other  things,  that 
between  approximately  1982  and  the 
present,  Wisconsin  Electric  modified 
and  thereafter  operated  certain  coal- 
fired  electricity  generating  units  at  its 
Oak  Creek  Generating  Station  in 
Milwaukee  Coimty,  Wisconsin,  without 
first  obtaining  a  PSD  permit  authorizing 
the  construction  and  without  installing 
the  best  available  technology  to  control 
emissions  of  sulfur  dioxide,  nitrogen 
oxides,  and  particulate  matter,  as 
required  by  the  Act,  applicable  federal 
regulations,  and  the  Michigan  and 
Wisconsin  SIPs.  These  major 
modifications  included,  but  were  not 
limited  to,  replacement  of  economizers, 
induced  draft  fans,  waterwall  tubes, 
reheaters  and  superheaters  on  one  or 
more  units  at  the  Oak  Creek  Generating 
Station.  These  modifications  resulted  in 
significant  net  emissions  increases,  as 
defined  by  40  CFR  52.2(b)(3)(i),  of  one 
or  more  of  the  following  pollutants: 
NOx,  SO2,  and  PM. 

The  complaint  also  alleges,  upon 
information  and  belief,  that  Wisconsin 
Electric  undertook  similar  major 
modifications  at  one  or  more  of  its  other 
facilities — namely,  the  Presque  Isle 
Generating  Station  in  Marquette  County, 
Michigan,  the  Pleasant  Prairie 
Generating  Station  in  Kenosha  Coimty, 
Wisconsin,  the  Port  Washington 
Generating  Station  in  Ozaukee  Coimty, 
Wisconsin,  and  the  Valley  Generating 
Station  in  Milwaukee  County, 
Wisconsin — which  resulted  in 
significant  net  emissions  increases,  as 
defined  by  40  CFR  52.21(b){3)(i).  of  one 
or  more  of  the  following  pollutants: 
NOx,  SO2,  and  PM. 


The  proposed  Consent  Decree  would 
require  Wisconsin  Electric  to  reduce 
SO2,  NOx,  and  PM  emissions  across  its 
coal-fired  system  through  the 
installation  of  state-of-the-art  pollution 
control  technologies  and  the  retirement 
of  certain  units.  In  addition,  the 
proposed  Consent  Decree  would  require 
Wisconsin  Electric  to  spend  no  less  than 
$20  million  to  implement  the 
TOXECON  Project  at  its  Presque  Isle 
Power  Plant,  which  is  designed  to 
implement  and  explore  innovative  ways 
to  reduce  mercury  and  PM  emissions 
from  coal-fired  power  plants,  as  a  means 
of  mitigating  the  harm  caused  by  the 
alleged  violations.  Finally,  the  proposed 
Consent  Decree  would  require 
Wisconsin  Electric  to  pay  a  $3.2  million 
civil  penalty. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Conmients  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Wisconsin  Electric,  D.J.  Ref.  No.  90-5- 
2-1-07493. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Wisconsin, 
Federal  Courthouse,  517  East  Wisconsin 
Ave.,  Milwaukee,  Wisconsin  53202,  and 
at  U.S.  EPA  Region  V.  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3507.  During 
the  public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $18.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  03-12053  Filed  5-14-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Sanlmr  N.  Banerjee,  M.D.;  Revocation 
of  Registration 

On  April  9,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Sankar  N.  Banerjee, 
M.D.  (Dr.  Banerjee)  of  Exeter,  New 
Hampshire,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AB2002436 
under  21  U.S.C.  824(a),  and  deny  any 
pending  applications  for  renewal  or 
modification  of  that  registration.  As  a 
basis  for  revocation,  the  Order  to  Show 
Cause  alleged  that  Dr.  Banerjee  is  not 
currently  authorized  to  handle 
controlled  substances  in  New 
Hampshire,  the  state  in  which  he 
practices.  The  order  also  notified  Dr. 
Banerjee  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Banerjee  at  his 
registered  location  in  Exeter,  New 
Hampshire.  DEA  received  a  signed 
receipt  indicating  that  the  Order  to 
Show  Cause  was  received  by  Dr. 
Banerjee  on  April  29,  2002.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Banerjee  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Banerjee  is  deemed 
to  have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  thft 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Banerjee  possessed  DEA  Certificate 
of  Registration  AB2002436.  The  Deputy 
Administrator  further  finds  that  an 
investigation  by  DEA  revealed  that  on 
May  25.  2001,  the  New  Hampshire 
Board  of  Medicine  suspended  Dr. 
Banerjee's  license  to  pactice  medicine  in 
New  Hampshire. 


DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeb,  M.D., 
66  FR  52936  (2001);  DominickA.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts, 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Banerjee  is 
not  licensed  to  handle  controlled 
substances  in  the  State  of  New 
Hampshire,  where  he  is  registered  with 
DEA.  Therefore,  he  is  not  entitled  to  a 
DEA  registration  in  that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AB2002436.  issued  to 
Sankar  N.  Banerjee,  M.D.  be,  and  it 
hereby  is,  revokl^d.  The  Deputy 
Administrator  further  orders  that  any  ■ 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  June  16,  2003. 

Dated:  April  23,  2003. 
Jolin  B.  Brown  ni. 

Deputy  Administrator. 

[FR  Doc.  03-12157  Filed  5-14-03;  8:45  am] 

BILUNG  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  January  6,  2003,  and 
published  in  the  Federal  Register  on 
January  28,  2003,  (68  FR  4233),  Bristol- 
Myers  Squibb  Pharma  Company,  1000 
Stewart  Avenue,  Garden  City,  New  York 
11530,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Oxycodone  (9143) 


Schedule 


Drug 

Schedule 

Hydrocodone  (9193) 

Oxymorphone  (9652)  

II 

II 

The  firm  plans  to  manufacture  the 
controlled  substances  to  make  finished 
products. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Bristol-Myers  Squibb 
Pharma  Company  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Bristol- 
Myers  Squibb  Pharma  Company  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  The 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  §823 
and  28  CFR  §§  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  April  16.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  0.3-12151  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Substances 
Notice  of  Registration 

By  Notice  dated  Januarv-  7,  2003,  and 
published  in  the  Federal  Register  on 
January  29,  2003,  (68  FR  4517), 
Cerilliant  Corporation,  811  Paloma 
Drive,  Suite  A,  Round  Rock,  Texas 
78664.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dnjg 


Schedule 


Cathlnone  (1235) 

Metticathinone  (1237) 

N-Ethylamphetamlne  (1475) 

Gamma  hydroxybutyric  acid  (2010) 
Ibogaine  (7260) 
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Drug 


Tetrahydrocannabinols  (7370) 

Mescaline  (7381)  

4-Bromo-2.  5-dimethoxyamphetamine  (7391) 

4-Bronio-2,  5-dimefhoxyphenethylamine  (7392)  .. 
4-Methyl-2,  5-dimethoxyamphetamine  (7395) 

2,  5-Dimethoxyamphetamine  (7396)  

3,  4-Methylenedioxyamphetamine  (7400)  

3,  4-Methylanedioxy-N-ethylamphetamine  (7404) 

3,  4-Methylenedioxymethamphetamine  (7405)  

4-Methoxyamphetamine  (7411) 

Psilocybin  (7437)  

Psilocyn  (7438) 

Etrophine  (9056) 

Heroin  (9200) '.." 

Pholcodine  (9314)  

Cocaine  (9041)  

Codeine  (9050) 


Amphetamine  (1 100) 

Methamphetamine  (1 105) 

Amobarbital  (2125)  •. 

Pentobarbital  (2270) 

Dihydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180)  ...; 

Ethylmorphine  (9190) 

Meperidine  (9230)  '. 

Methadone  (9250)  !!"!!"!!!."!! 

Dextropropoxyphene,  bulk  {non-dosage  forms)  (9273) 

Morphine  (9300) 

Thebaine  (9333)  

Levo-alphacetylmethadol  (9648)  

Oxymorphone  (9652) 


Schedule 


The  finn  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  for  the  manufacture  of 
analytical  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Cerilliant  Corporation  to 
import  the  listed  controlled  substances 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1. 1971.  at  this  time.  DEA  has 
investigated  Cerilliant  Corporation  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  The 
investigations  include  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  vdth  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 


Dated:  April  16,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministra  tion. 

[FR  Doc.  03-12152  Filed  5-14-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  February  5,  2003,  and 
published  in  the  Federal  Register  on 
February  20,  2003,  (68  FR  8307). 
Chattem  Chemicals.  Inc.,  3801  St.  Elmo 
Avenue.  Building  18,  Chattanooga. 
Tennessee,  made  application  by  renewal 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
phenylacetone  (8501)  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II- 

The  firm  plans  to  import  the 
phenylacetone  to  manufacture  bulk 
controlled  substances. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals.  Inc., 


to  import  phenylacetone  is  consistent 
with  the  public  interest  and  with  United 
States  obligations  imder  intemationed 
treaties,  conventions,  or  protocols  in 
effect  on  May  1. 1971.  at  this  time.  DEA 
has  investigated  Chattem  Chemicals. 
Inc..  on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
comp^y's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a] 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations,  Section 
1301.34.  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  stated. 

Dated:  April  16,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-12153  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Robert  A.  Kooker,  M.D.;  Revocation  of 
Registration 

On  June  12,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  A.  Kooker, 
M.D.  (Dr.  Kooker)  of  Loomis.  California, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration. 
AK1490779  under  21  U.S.C.  824(a).  and 
deny  any  pending  applications  for 
renewal  or  modification  of  that 
registration.  As  a  basis  for  revocation, 
the  Order  to  Show  Cause  alleged  that 
Dr.  Kooker  is  not  currenUy  authorized  to 
handle  controlled  substances  in 
California,  the  state  in  which  he 
practices.  The  order  also  notified  Dr. 
Kooker  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Kooker  at  his 
registered  location  in  Loomis, 
California.  DEA  received  a  signed 
receipt  indicating  that  the  Order  to 
Show  Cause  was  received  by  Dr.  Kooker 
on  or  around  June  27.  2002.  DEA  has 
not  received  a  request  for  hearing  on 
any  other  reply  from  Dr.  Kooker  or 
anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Kooker  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Kooker  possessed  DEA  Certificate  of 
Registratin  AK1490779.  The  Deputy 
Administrator  further  finds  that  an 
investigation  by  DEA  revealed  that  on 
jWy  28.  2000,  the  California  Physician's 
and  Surgeon's  Board  suspended  Dr. 
Kooker's  license  to  practice  medicine  in 
California  and  ordered  that  Dr.  Kooker 
could  not  reapply  for  licensing  until 
July  28,  2003. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
(xinducts  business.  See  21  U.S.C. 


802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeh,  M.D., 
66  FR  52936  (2001);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts. 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Kooker  is  not 
licensed  to  handle  controlled  substances 
in  the  State  of  California,  where  he  is 
registered  with  DEA.  Therefore,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AK1490779.  issued  to 
Robert  A.  Kooker,  M.D.  be,  and  it  hereby 
is,  revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  such  registration  be.  and  they  hereby 
are,  denied.  This  order  is  effective  June 
16. 2003. 

Dated:  April  23,  2003. 
John  B.  Brown,  III, 
Deputy  Administrator. 
[FR  Doc.  03-12158  Filed  5-14-03;  8:45  am] 
BILUNG  COOE  4410-09-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  avaiiability  of 
proposed  records  schedules;  request  for 
conmients. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 


DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  June  30, 
2003.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that ' 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appJraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any      ■< 
records  schedide  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  "These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
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of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
pubUc  notice  lists  the  organizational 
xuiit(s)  accumulating  the  records  or 
indicates  agency-wride  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-03-6,  2  items,  2 
temporary  items).  Records  used  to 
determine  manpower  requirements  for 
service-type  contracts,  including 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-7,  4  items,  4 
temporary  items).  Records  relating  to 
the  nomination,  selection/non-selection, 
and  appointment  of  individuals  to 
honorary  regimental  positions. 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  are  included. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-8,  3  items,  3 
temporary  items).  Records  relating  to 
enlisted  selection  boards.  Included  are 
such  records  as  selection  board 
reporting  files,  promotion  packets,  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

4.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-11,  3  items,  3 
temporary  items).  Individual  flight 
records,  including  aeronautical  rating 
orders,  flying  status  orders,  suspension 
from  flying  status  orders,  qualification 
records,  and  reports  of  physical 
examinations.  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  are  also  included. 


The  most  current  Individual  Flight 
Record  and  Flight  Certificate 
(Department  of  the  Army  Form  759)  will 
be  placed  in  the  service  member's 
Official  Military  Personnel  File  on 
separation. 

5.  Department  of  Defense,  Offiqe  of 
the  Inspector  General  {Nl-50»-O3-3,  8 
items,  6  temporary  items).  Records 
relating  to  the  voluntary  disclosure 
program,  including  program 
management  files  and  case  files  lacking 
significance.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
policy  files  and  significant  case  files. 

6.  Department  of  Justice,  Drug 
Enforcement  Administration  (Nl-170- 
03-3,  5  items,  5  temporary  items). 
System  inputs,  outputs,  master  files, 
and  documentation  of  the  Hazardous 
Waste  Disposal  System,  which  is  used 
to  track  the  disposal  of  hazardous  waste 
associated  with  clandestine  drug 
laboratories  and  the  funding  of  cleanup 
operations.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

7.  Department  of  the  Navy,  Agency- 
wide  (Nl-NU-03-1,  4  items,  4 
temporary  items).  Records  relating  to 
security  clearance  adjudications 
accumulated  by  the  Criminal 
Investigative  Service,  including 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

8.  Department  of  the  Treasury,  Office 
of  the  Assistant  Secretary  for 
Management  and  Chief  Financial  Officer 
(Nl-56-03-4,  25  items,  20  temporary 
items).  Committee  files,  collection  loan 
files,  and  electronic  tracking  systems 
relating  to  equal  employment 
opportimity  complaints  and  human 
resource  needs,  artifacts  and  gifts,  and 
graphics  and  printing  work.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
historical  structure  reports,  artifact 
collection  files,  and  project  files 
accumulated  by  the  Office  of  the 
Curator.  Also  proposed  for  permanent 
retention  are  Treasury  building 
renovation  project  files  and  related 
quarterly  reports. 

9.  Department  of  the  Treasiuy .  Bureau 
of  the  Public  Debt  (Nl-53-03-5,  4 
items,  4  temporary  items).  Agency  web 
site  pages,  which  include  such  materials 
as  copies  of  official  organizational 
publications,  bulletin  board  postings, 
press  releases,  laws  and  guidance, 
savings  bond  calculators,  and  frequently 
asked  questions. 


10.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  (Nl-53-03- 

6,  5  items,  3  temporary  items).  Motion 
picture  films,  video  masters,  video 
copies,  and  dubs  regarding  savings  bond 
programs.  Included  are  such  materials 
as  news  stories,  company-produced 
videos,  infomercials,  public  service 
annoimcements,  and  focus  group 
videos.  Original  films  of  historical 
savings  bond  program  advertisements 
and  campaigns  are  proposed  for 
permanent  retention. 

1 1 .  Department  of  the  Treasiuy, 
Bureau  of  the  Public  Debt  (Nl-53-03- 

7,  5  items,  5  temporary  items).  Inputs, 
outputs,  system  documentation,  and 
master  files  of  the  Biueau  Automated 
Tracking  System,  which  is  designed  to 
track  correspondence  from  customers 
requesting  information  or  tracking 
transactions  involving  Treasiuy 
securities. 

1 2.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  (Nl-53-03- 

8,  7  items,  7  temporary  items).  Records 
relating  to  securities  and  coupon 
shipments,  audit  copies  of  advices  from 
automated  systems,  payment  due 
notices,  customer  contact  records,  and 
Treasury  securities  case  files.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

13.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  (Nl-53-03- 

9,  150  items,  150  temporary  items). 
Inputs,  outputs,  system  documentation, 
and  master  files  of  the  Savings  Bond 
Replacement  System,  which  is  used  to 
process  cash  and  security  transactions 
resulting  from  the  sale  and  retirement  of 
accrual  and  retirement  type  securities. 

14.  Environmental  Protection  Agency, 
Office  of  Environmental  Information 
(Nl-412-03-«7,  4  items,  4  temporary 
items).  Software  programs,  inputs, 
documentation,  and  master  files 
associated  with  an  electronic  system 
used  to  catalog  metadata  pertaining  to 
the  definition,  sources,  and  uses  of 
environmental  data,  including 
information  relating  to  chemical 
identification,  biological  taxonomy,  and 
associated  terminology. 

15.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC  (Nl-64-03- 
2,  3  items,  1  temporary  item).  Raw  input 
electronic  files  resulting  from  the 
conversion  of  microfilm  images  of 
punch  cards  of  Army  serial  numbers  to 
ASCn  data  files.  Proposed  for 
permanent  retention  are  merged  raw 
files  and  merged  processed  files. 

16.  Small  Business  Administration, 
Office  of  Government  Contracting  and 
Business  Development  (Nl-309-03-1,  7 
items,  5  temporary  items).  System 


inputs,  outputs,  and  backups  of  the 
Technology  Marketing  Access  Network, 
which  contains  demographic  data  and 
contract  information  on  firms  that  have 
received  awards  under  the  Small 
Business  Innovation  Research  and  Small 
Business  Technology  Transfer  Programs. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  the  master  data 
files  and  the  associated  technical 
documentation. 

17.  Small  Business  Administration, 
Office  of  Government  Contracting  and 
Business  Development  (Nl-309-03-3,  7 
items,  5  temporary  items).  Inputs, 
outputs,  and  system  backups  of  an 
electronic  system  used  to  approve 
businesses  as  eligible  for  assistance 
because  they  are  located  in  "historically 
underutilized  business  zones."  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  master  files  and 
the  technical  system  documentation. 

18.  Small  Business  Administration, 
*  Office  of  Government  Contracting  and 

Business  Development  (Nl-309-03-5, 
11  items,  9  temporary  items).  Inputs, 
outputs,  and  system  backups  of  an 
electronic  system  containing 
information  on  small  businesses  that  is 
used  for  marketing  their  capabihties  for 
contracts  with  the  Federal  Government 
and  large  businesses.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  master  data  files  and 
system  documentation. 
_,  19.  United  States  Office  of  Special 
Counsel,  Agency-wide  (Nl-481-03-1, 
23  items,  13  temporary  items).  Reading 
files,  conflict  of  interest  files,  surveys. 
Alternative  Dispute  Resolution  case 
files,  program  administrative  files, 
litigation/investigative  case  files,  and 
other  records.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  final  opinions,  subject 
files,  and  calendars  of  the  Special 
Counsel  and  Deputy  Special  Counsel, 
l^al  opinions,  advisory  opinions, 
record  sets  of  directives,  official 
publications,  press  releases,  and 
significant  litigation  and  investigative 
case  files. 

Dated:  May  9,  2003. 
\fichael  J.  Kurtz, 

Assistant  Archivist  for  Hecord  Services — 
Washington,  DC. 

[FR  Doc.  03-12130  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  751S-01-P 


NATIONAL  COMMrSSION  ON 
TERRORIST  ATTACKS  UPON  THE 
UNITED  STATES 

National  Commission  on  Terrorist 
Attaclcs  Upon  the  United  States;  Public 
Hearing 

ACTION:  Notice  of  public  hearing. 

SUMkHARY:  The  National  Commission  on 
Terrorist  Attacks  Upon  the  United 
States  will  hold  its  second  public 
hearings  on  May  22  and  May  23,  2003, 
in  Washington,  DC.  Congressional 
witnesses  and-people  with  expertise  on 
aviation  security  will  testify. 
Representatives  of  the  media  should 
register  with  the  Commission  in 
advance  of  the  hearing.  Seating  for  the 
general  public  will  be  on  a  first-come, 
fost-served  basis.  Press  availabifity  will 
occur  at  the  conclusion  of  each  day's 
hearing. 

DATES:  May  22,  9  a.m.  to  4  p.m..  May  23, 

9  a.m.  to  1  p.m. 

ADDRESSES:  Hart  Senate  Office  Building, 

2nd  and  D  Streets,  NE.,  Washington,  DC 

20515. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Felzenberg  (202)  301-4062  and  (202) 

236-4878  (Cellular). 

SUPPLEMENTARY  INFORMATION:  Please 

refer  to  Public  Law  107-306  (November 

27,  2002),  title  VI  (Legislation  creating 

the  Commission),  and  the  Commission's 

Web  site:  wiviv.9-IlCommjssjon.gov. 

Dated:  May  8,  2003. 
Philip  Zellkow, 

Executive  Director. 

[FR  Doc.  03-12108  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  8800-01 -M 


NATIONAL  COUNCIL  ON  DISABILITY 

Cultural  Diversity  Advisory  Committee 
Meetings  (Teleconferences) 

AGENCY:  National  Council  on  Disability 
(NCD). 

Times  and  Dates:  1:30  p.m.  EDT,  June 
13,  2003,  and  August  15,  2003 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW.,  Suite  850, 
Washington,  DC. 

Status:  All  parts  of  these  meetings 
will  be  open  to  the  public.  Those 
interested  in  participating  in  these 
meetings  should  contact  the  appropriate 
staff  member  listed  below.  Due  to 
limited  resources,  only  a  few  telephone 
lines  will  be  available  for  the  conference 
calls. 

Agenda:  Roll  call,  announcements, 
reports,  new  business,  adjournment. 

Contact  Person  for  More  Information: 
Geraldine  (Gerrie)  Drake  Hawkins, 


Ph.D.,  Program  Specialist,  NCD.  1331  F 
Street,  NW.,  Suite  850,  Washington,  DC 
20004;  202-272-2004  (voice),  202-272- 
2074  (TTY),  202-272-2022  (fax), 
ghawkins@ncd.gov  (e-mail). 

Cultural  Diversity  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  Cultural  Diversity  Advisory 
Committee  is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  from 
culturally  diverse  backgrounds. 
Specifically,  the  committee  will  help 
identify  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unserved  segments  of 
this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  will 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

Dated:  May  12,  2003. 
Ethel  D.  Briggs, 
Executive  Director. 

[FR  Doc.  03-12167  Filed  5-14-03;  8:45  am] 
BILUNG  CODE  6820-MA-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8989] 

Envirocare  of  Utah,  inc.;  Notice  of 
Receipt  of  Amendment  Request  and 
Opportunity  To  Request  a  Hearing 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  March  27,  2003,  a  request 
from  Envirocare" of  Utah,  Inc.,  for 
approval  of  a  license  amendment  to 
Materials  License  SMC-1559  to 
authorize  it  to  receive  and  dispose  of 
byproduct  material,  as  defined  in 
section  lle.(2)  of  the  Atomic  Energy  Act 
(AEA)  of  1954,  as  amended  (hereafter 
referred  to  as  lie. (2)  byproduct 
material),  with  concentrations  of  Ra-226 
up  to  100,000  pico  curies  per  gram  (pCi/ 
g).  Envirocare  also  requested  approval  of 
a  revision  to  its  License  Application  to 
allow  disposal  of  containerized  waste. 

The  Envirocare  facility,  located  at 
Clive,  Utah,  is  licensed  by  NRC  to 
accept  and  dispose  of  lle.(2)  byproduct 
material  received  from  others. 
Currently,  Envirocare's  license  restricts 
the  concentration  of  Ra-226  in  lle.(2) 
byproduct  material  received  by 
Envfrocare  to  4000  pCi/g.  Additionally, 
Envirocare's  License  Application 
discusses  disposal  of  unpackaged 
lle.(2)  byproduct  material.  The 
unpackaged  material  is  to  be  put  into 
the  disposal  cell  in  layers  not  exceeding 
12  inches. 
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The  request  from  Envirocare,  if 
granted  by  NRC.  would  allow  lle.(2) 
byproduct  material  with  higher 
concentrations  of  Ra-226  to  be  disposed 
of  at  the  facility.  It  would  allow  the 
higher  activity  material  to  be 
containerized  and  disposed  of  in 
containers  that  will  not  meet  the 
existing  12  inch  layering  requirement. 

The  staff  will  review  Envirocare's 
request  for  conformance  with  10  CFR 
parts  20  and  40,  using  NUREG-1620. 
"Standard  Review  Plan  for  the  Review 
of  a  Reclamation  Plan  for  Mill  Tailings 
Sites  Under  Title  II  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act"  and 
other  applicable  agency  regulations  and 
guidance.  If  NRC  approves  Envirocare's 
request,  the  approval  will  be 
documented  in  an  amendment  to 
Envirocare's  license.  However,  before 
approving  the  request.  NRC  will  need  to 
make  the  findings  required  by  the  AEA 
and  NRC  regulations.  These  findings 
will  be  documented  in  a  Technical 
Evaluation  Report  and  either  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement. 

n.  Opportunity  To  Request  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  an  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  of  NRC's  rules  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
vdth  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary  of  the  Commission  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  between 
7:45  a.m.  and  4:15  p.m..  Federal 
workdays;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Rulemaking  and 
Adjudications  Staff.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101.  or  by  e-mail  to 
hearingdocket@nrc.gov. 
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In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Envirocare  of  Utah. 
Inc..  605  North  5600  West.  Salt  Lake 
City.  Utah  84116;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  between 
7:45  a.m.  and  4:15  p.m..  Federal 
workdays,  or  by  mail  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  also  be  transmitted  to  the  Office 
of  the  General  Counsel,  either  by  means 
of  facsimile  transmission  to  301-415- 
3725.  or  by  e-mail  to 
OGCMaiICenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

m.  Further  Information 

The  application  for  the  license 
amendment  and  the  request  to  revise  the 
License  Application  are  available  for 
inspection  at  NRC's  Public  Electronic 
Reading  Room  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  [ADAMS 
Accession  No.  ML031000416] 
Documents  may  also  be  examined  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20854.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Myron  Fliegel,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6629. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  May.  2003. 


For  the  Nuclear  Regulatory  Commission. 
Eric  J.  Leeds, 

Deputy  Director,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear  Materials 
Safety  and  Safeguards. 
(FR  Doc.  03-12114  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  Regulatory 
Oversight  of  the  Potential  High-Level 
Waste  Repository  at  Yucca  Mountain, 
NV 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meeting  in 
Tecopa.  California. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  will  hold  a 
public  meeting  to  discuss  regulatory 
oversight  of  the  potential  high-level 
waste  repository  at  Yucca  Mountain. 
The  meeting  is  intended  to  foster  a 
common  understanding  among  the 
stakeholders  on  safety  and  regulatory 
issues,  should  the  U.S.  Department  of 
Energy  (DOE)  submit  a  license 
application  to  the  NRC  for  a  possible 
geologic  repository  at  Yucca  Mountain, 
Nevada.  The  meeting  will  be  facilitated 
by  Francis  X.  Cameron,  Special  Counsel 
for  Public  Liaison,  Office  of  the  General 
Counsel,  NRC. 

The  meeting  is  primarily  to  acquaint 
the  public  with  the  NRC's  oversight  of 
a  potential  high-level  waste  repository 
at  Yucca  Mountain.  It  will  include  an 
overview  of  NRC's  responsibilities  and 
preparations  for  evaluating  the  safety  of 
a  potential  repository,  including  the 
protection  of  groimdwater;  and 
conclude  with  an  overview  of  the  NRC's 
role  vdth  respect  to  the  transportation 
and  security  of  spent  nuclear  fuel. 
Several  opportunities  for  questions  will 
be  provided.  In  addition,  members  of 
the  NRC  staff  will  be  available  for 
informal  discussion  with  members  of 
the  public.  The  date,  time,  and  location 
of  the  public  meeting  is  shown  below. 

Date/Time:  Wedneday,  Jime  4,  2003, 
from  6:30  p.m.-8:30  p.m.  (Pacific  time). 

Place:  Tecopa  Community  Center,  Hot 
Springs  Road,  Tecopa,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron.  Special  Counsel  for 
Public  Liaison.  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642 
or  e-mail:  fxc@nrc.gov. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  May,  2003. 


For  the  Nuclear  Regulatory  Commission. 
Janet  R.  Schlueter, 

Chief,  High-Level  Waste  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-12115  Filed  5-14-03;  8:45  am) 
BIIXING  CODE  7590-01-P 


PENSION  BENEHT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published  • 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 

*  are  also  published  on  the  PBGC's  Web 
site  {http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premiimi 
payment  years  beginning  in  May  2003. 
The  interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  June  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 

•     free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3){E)(iii)(II)  of  the 
Employee  Retirement  Income  Secimty 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  Bingle-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (ciuxently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premimns  are  being  paid  (the 


"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  aimounces  a  surrogate 
yield  figure  each  month — ^based  on  the 
30-year  Treasurj'  bond  maturing  in 
February  2031 — which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  May  2003  is  4.90  percent. 

The  following  tabus  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  begiiming  between  June 
2002  and  May  2003. 


For  premium  payment  years 
tjeginning  in: 


June  2002 

July  2002  

August  2002  

September  2002  ^. 

October  2002 

November  2002  ... 
December  2002  ... 

January  2003 

Fetjruary  2003  

March  2003 

April  2003  

May  2003 


The  required 
interest  rate  is: 


5.65 
5.52 
5.39 
5.08 
4.76 
4.93 
4.96 
4.92 
4.94 
4.81 
4.80 
4.90 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  Jime 
2003  imder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  May  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer.  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  03-12117  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  770»-«1-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  (68  FR  23332,  May  1, 

2003). 

Status:  Closed  meetings. 


Place:  450  Fifth  Street,  NW. , 
Washington,  DC. 

Date  and  Time  of  Previously  Announced 
Meeting:  Thursday.  May  8,  2003. 
Change  in  the  Meeting:  Additional  item/ 
additional  meeting. 

The  following  item  was  added  to  the 
closed  meeting  of  Thursday,  May  8, 
J003:  litigation  matter. 

An  additional  closed  meeting  was 
held  on  Friday,  May  9,  2003,  at  3  p.m. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  May  9, 
2003,  was:  litigation  matter. 

Commissioner  Goldschmid,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added.deleted  - 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  May  12,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-12221  Filed  5-12-03;  4:29  pm] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47816;  File  No.  SR-BSE- 
2003-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Incorporated, 
Relating  to  Its  Floor  Operations  Fee 
Schedule 

May  8,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  24, 
2003,  the  Boston  Stock  Exchange, 
Incorporated  ("Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  April  22,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Exchange  has  designated 


>15U.S.C.  78s(b)(l). 

217CFR240.19l>-l. 

^In  Amendment  No.  1.  the  Exchange  amended 
the  proposal  (i)  to  clarify  the  language  in  the 
proposed  rule  change  and  (ii)  to  seek  immediate 
effectiveness  of  the  proposed  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and  subparagraph 

Continued 
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•  this  proposal  as  one  establishing  or  Commission  is  publishing  this  notice  to  include  a  provision  for  the  pass-through 

changing  a  due,  fee  or  other  charge  solicit  comments  on  the  proposed  rule  of  miscellaneous  trading  related  fees 

imposed  by  the  self-regulatory  change  from  interested  persons.  The  text  of  the  proposed  rule  change  is 

??fS?/S AU°  w  1'  '!S r    ^  p   ,    , OK  I-  Self-Regulatory  Organization's  below.  Proposed  new  language  is  in 

ifmJwi   ^^"^^^s^^u'^u^^^'^^u^^  Statemen?  of  the  TerL  of  Substance  of  italics. 

4(f)(2)  thereunder.^  which  renders  the  the  Proposed  Rule  Change  ***** 
proposed  rule  change  effective  upon               t>u    r-     i_ 

filing  with  the  Commission.  The  ^,  The  Exchange  proposes  to  amend  its 

.  Floor  Operations  Fee  Schedule  to 

Floor  Operation  Fees 
(1)  Occupancy /Technology: 

Occupancy  Fee  $500.00  per  post  per  month. 

Specialist/Floor  Trader  Technology  Fee $500.00  per  Beacon  terminal  per  month. 

Floor  Broker  Technology  Fee  $100.00  per  Beacon  terminal  per  month 

Security  Routing  Fee $500.00  per  month  per  Beacon  user-ID  that  has  stocks  routed  to  it. 

F  oor  Facility  Fee      $250.00  per  person  that  regularly  accesses  the  trading  floor. 

,^,  /'^.*^To    f^',"S  Permit  Fee     $1,000.00  per  trader  trading  from  a  remote  location  per  month. 

(2J  Specialist  Post  Clearing  and  Cashiering: 

Post  Cashiering  Fee  $750.00  per  specialist  book  for  first  3  books  per  firm. 

„,            ^  $100.00  per  specialist  book  for  any  books  in  excess  of  3  per  firm. 

Clearing  Fee  $.05  per  trade.  "  ' 

(3)  Listed  Specialist  Trade  Processing  Fees/Credits: 

Pre-Opening  Trades No  Charge. 

Trades  in  CTA  Securities  ranked  1,001  and  greater  No  Charge  (BSE  executions  only). 

Round  lot  $50  per  order. 

Odd  Lot  Trades  (includes  CSI  Issues) $.05  per  order  ($400  maximum  per  account). 

Trading  Account  Trades  $1.50  per  order. 

ETF  Trade  Credit  $2.oo  per  trade  (maximuffi  annual  credit  capped  at  total  amount 

paid  in  upfront  annual  registration  fees). 
Listed  Securities 

A.  Maximum  Total  Round  lot/Odd  lot  charges: 

CTA  Trade  Rank:  Monthly  Transaction  Fee  Maximum 

1-50 $400. 

51-100  $300. 

101-500  $250. 

501+ $0*. 

*  Includes  BSE  executions  only.  For  all  other  executions,  the  applicable  trade  rate  will  aoolv 

B.  Credit:  hh  J'- 

Primary  Specialist  $.50  per  trade  (based  on  Competing  Specialist  trade  volume). 

(Total  of  the  assessed  fees  for  round  lot/odd  lot  trades  and  trade  credits  will  not  be  less  than  zero  on  a  per  issue  basis) 

(4)  Other  Charges: 

ITS  User  Fee  $.003  per  share  on  net  outbound  specialist  trades  (charge  for  out- 
going trades  offset  by  cumulative  credit  for  incoming  trades);  No 
.  charge  for  non-specialist  firms. 

Quotation  Services  Member  assumes  100%  of  cost. 

Specialist  Margin  Account  Financing Charged  daily  at  current  broker  call  rate. 

Solely  Listed  Issue  Credit  $50.oo  Credit  per  issue  traded. 

Miscellaneous  Trading  Charges Direct  pass  through  of  all  miscellaneous  trading  charges,  such  as 

Nasdaq  fees,  other  market  center  access  fees,  ECN  access  fees, 
trading-related  telecommunications  charges,  market  data  service 
charges,  and  other  similar  fees  and  charges. 

Miscellaneous  Administrative  Charges  At  cost  for  phone,  postage,  courier  service,  fax  usage,  after,  hours 

BSE  ^taff  assistance  and  other  applicable  items. 

■      ^*®  "*®  • 1-5%  will  be  charged  on  outstanding  balances  as  of  the  last  calendar 

day  of  the  month. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


(f)(2)  of  Rule  19b-4  thereunder.  See  letter  dated 
April  22,  2003,  from  John  Boese,  Vice  President, 
Legal  and  Compliance,  Exchange,  to  Katherine 
England.  Assistant  Director.  Division  of  Market 
Regulation,  Commission.  For  purposes  of 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


calculating  the  60-day  period  within  which  the 
Commission  may  summarily  abrogate  the  proposed 
rule  change  under  section  19(b)(3)(C)  of  the  Act,  the 
Commission  considers  that  the  period  to  commence 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  Floor 
Operation  Fee  schedule  to  include  a 


on  April  22,  2003,  the  date  the  Exchange  filed 
Amendment  No.  1.  See  15  U.S.C.  78s(b)(3)(C). 

••  15  U.S.C.  78s(b)(3)(A)(ii). 

5  17  CFR  240.19b-4(f)(2). 
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provision  for  the  pass-through  of  all 
miscellaneous  fees  to  its  members  who 
incur  such  charges  as  a  result  of  trading 
activity  on  the  Exchange.  The  provision 
would  allow  for,  among  other  things,  as 
applicable,  the  pass-through  of  all 
Nasdaq  fees,  other  market  center  access 
fees,  ECN  access  fees,  trading-related 
telecommunications  charges,  market 
data  service  charges,  and  other  similar 
charges. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,^  in  general,  and 
section  6(b)(4)  of  the  Act,^  in  particular, 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
otfier  charges  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

iThe  proposed  rule  change  has  become 
iriuned lately  effective  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act,«  and 
subparagraph  {f)(2)  of  Rule  19b-4 
thereunder,^  in  that  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessar}'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  Kirtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

!  Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-03  and  should  be 
submitted  by  June  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-12147  Filed  5-14-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  » 

[Release  No.  34-47818;  File  No.  SR-CBOE- 
2003-02] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  the 
Reporting  of  Other  Affiliations  of 
Associated  Persons  to  the  Exchange 

May  8,  2003. 
I.  Introduction 

On  lanuary  9,  2003,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  a  member's  obligation  to 
report  other  affiliations  of  its  Associated 
Persons  ("APs")  to  the  Exchange.  Notice 
of  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  5,  2003.^*  The 
Commission  received  one  comment 
letter  on  the  proposed  rule  change."*  On 


March  10,  2003,  CBOE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposed  Rule 
Change 

A.  Text  of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  requiring  members  to  report 
outside  business  affiliations  of  their 
personnel  to  the  Exchange.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized. 
Proposed  deletions  are  in  (hrackets).* 
***** 

Chicago  Board  Options  Exchange,  Inc. 
Rules 


Rule  3. 6 A.  Qualification  and 
Registration  of  Certain  Associated 
Persons 

(a)  Financial/Operations  Principal. 
Each  individual  member  or  member 
organization  subject  to  Exchange  Act 
rule  15c3-l  shall  designate  a  Financial/ 
Operations  Principal.  The  duties  of  a 
Financial/Operations  Principal  shall 
include  taking  appropriate  actions  to 
assure  that  the  member  complies  with 
applicable  financial  and  operational 
requirements  imder  the  rules  and  the 
Exchange  Act,  including  but  not  limited 
to  those  requirements  relating  to  the 
submission  of  financial  reports  and  the 
maintenance  of  books  and  records.  Each 
Financial/Operations  Principal  is 
required  to  have  successfully  completed 
the  Financial  and  Operations  Principal 
Examination  (Series  27  Exam).  Each 
Financial/Operations  Principal 
designated  by  a  member  shall  be 
registered  in  that  capacity  with  the 
Exchange  in  a  form  and  manner 
prescribed  by  the  Exchange.  A 
Financial/Operations  Principal  of  a 


«  15  U.S.C.  78f. 

15  U.S.C.  78f(b)(4). 
»15  U.S.C  78s(b)(3)(A)(ii). 
»17  CFR  240.19b-^(f)(2). 


"'17CFR  200.30-3(a)(l2). 

» 15  U.S.C. -8s(b)(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  47290 
(January  30,  2003),  68  FR  5945  (-'Notice"). 

••  March  6,  2003  letter  from  Brian  C.  Underwood. 
Senior  Vice  President — Director  of  Compliance. 


A.G.  Edwards  &  Sons,  Inc.,  to  Jonathan  Katz. 
Secretan.'.  Commission.  The  commenter  expressed 
support  for  the  proposed  rule  change. 

^  In  Amendment  No.  1 .  CBOE  added  a  comma 
immediately  following  the  phrase  "Financial  / 
Operations  Principal"  in  rev  i.sed  CBOE  rule  9.4. 
This  grammatical  correction  clarifies  the  scope  of 
application  of  rule  9.4(b)  to  Registered  Options 
Principals  and  .Sales  Supervisors,  in  accordance 
with  the  intent  of  the  proposal,  as  described  i(i  the 
Notice,  This  is  a  technical  amendment  to  the 
proposed  rule  change  that  does  not  require  notice 
and  comment.  See  e-mail  from  Jaime  Galvan, 
Attorney.  CBOE.  to  Andrew  Shipe.  Special  Counsel. 
Division  of  Market  Regulation,  t^ommission.  dated 
March  10,  2003  (".\mendment  No.  1"). 

"The  text  of  the  proposed  rule  change  was 
published  in  the  notice.  This  publication  of  rule 
text  corrects  a  typographical  error  in  the  notice  to 
show  that  the  phrase  "and  Registered 
Representafiv»>"  in  revised  CBOE  rule  9.4fli)  should 
have  been  marked  as  deleted  by  placing  it  in 
(brackets). 
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member  may  be  a  full-time  employee  [of 
the  member],  [or  with  the  prior  written 
approval  of  the  Exchange,  may  be]  a 
part-time  employee  or  independent 
contractor  of  the  member.  Member  firms 
for  which  the  Exchange  is  the 
Designated  Examining  Authority 
("DEA")  must  provide  prompt  written 
notice  to  the  Exchange's  Department  of 
Financial  and  Sales  Practice 
Compliance  for  each  person  designated 
as  a  Financial/Operations  Principal 
reporting  whether  such  person  is  a  full- 
time  employee,  part-time  employee, 
independent  contractor  or  has  any 
outside  business  affiliations. 

(b)  No  change. 

*  *  *  Interpretations  and  Policies: 

.01— .03  No  change. 
***** 

CHAPTER  K 


Doing  Business  with  the  Public 

Rule  9.4.  Other  Affiliations  of  Registered 
[Representatives]  Associated  Persons 

(a)  No  person  associated  with  a 
member  in  any  registered  capacity  shall 
be  employed  by,  or  accept 
compensation  from,  any  other  person  or 
entity  as  a  result  of  any  business 
activity,  other  than  a  passive 
investment,  outside  the  scope  of  his/her 
relationship  with  his/her  employer  firm, 
unless  the  person  has  provided  prompt 
written  notice  to  the  member  and  has 
received  prior  written  consent  of  the 
member. 

(b)  Except  with  the  prior  written 
consent  of  the  member  and  [express] 
prompt  WTitten  notice  to  [permission  of] 
the  Exchange,  every  Registered  Options 
Principal,  Sales  Supervisor,  and 
Financial/Operations  Principal, 
registered  with  a  member  for  which  the 
Exchange  is  the  Designated  Examining 
Authority  ("DEA")  [and  Registered 
Representative]  shall  devote  his/her 
entire  time  during  business  hours  to  the 
business  of  the  member  organization 
employing  [him]  or  compensating  him/ 
her.  [or  to  the  business  of  its  affiliates 
which  are  engaged  in  the  transaction  of 
business  as  a  broker  or  dealer  in 
securities  or  commodities  or  in  such 
other  businesses  as  have  been  approved 
by  the  Exchange.] 
***** 

B.  Description  of  the  Proposed  Rule 
Change 

Currently,  CBOE  rule  9.4  ("Other 
Affiliations  of  Registered 
Representatives")  requires  a  member 
firm's  Registered  Representatives  and 
Registered  Options  Principals  ("ROPs") 
to  obtain  express  written  permission 


from  the  Exchange  in  order  to  engage  in 
any  business,  other  than  that  of  their 
member  organization,  during  business 
hours.  Further,  CBOE  rule  3.6A 
("Qualification  and  Registration  of 
Certain  Associated  Persons")  provides 
that  a  member  firm  may  employ  a  part- 
time  employee  or  independent 
contractor  as  a  Financial/Operations 
Principal,  provided  that  it  receives  the 
prior  written  approval  of  the  Exchange 
to  do  so. 

Pursuant  to  the  proposed  rule  change, 
CBOE  would  amend  rule  9.4  to  apply  to 
all  of  a  member  firm's  registered  M's. 
The  rule  would  now  provide  that,  other 
than  in  the  case  of  a  passive  investment, 
all  such  persons  would  be  required  to 
give  prompt  written  notice  to  the 
employing  member,  and  to  receive  the 
member's  prior  written  consent,  with 
respect  to  outside  business  activities. 
Where  CBOE  is  the  firm's  Designated 
Examining  Authority,  and  the  AP  in 
question  is  a  ROP,  Sales  Supervisor,  or 
Financial  /  Operations  Principal,  the 
CBOE  will  also  require  prompt  written 
notice  to  the  Exchange.  CBOE  rule 
3.6A's  restrictions  on  FINOPs  would 
also  be  amended  with  changes 
corresponding  to  the  new  provisions  of 
rule  9.4. 

ni.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.''  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,«  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  will  provide 
CBOE  with  information  that  it  needs  to 
regulate  its  member  firms.  The 
Commission  further  notes  that  the 
proposed  rules  are  similar  to  rules  of 
other  self-regulatory  organizations. » 
Finally,  the  proposed  rule  change  does 
not  alter  in  any  way  the  obligation  of  a 
CBOE  member  or  member  organization 
to  oversee  the  operation  of  its  business 
and  supervise  the  performance  of  its 


'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(f). 

»15U.S.C.  78f[b)(5). 

"See  American  Stock  Exchange  rule  342(b), 
National  Association  of  Securities  Dealers  rule 
3030.  New  York  Stock  Exchange  rule  346(b).  Pacific 
Exchange  rule  1.26(d)  and  Philadelphia  Stock 
Exchange  rule  793. 


associated  persons,  including  any 
potential  conflicts  of  interest  involving 
any  associated  person,  in  a  manner  that 
assures  compliance  with  the  Act  and 
rules  and  regulations  thereunder,  as 
well  as  applicable  rules  of  the  CBOE.  To 
this  end,  the  Commission  notes  that 
CBOE  member  firms  will  be  obligated  to 
review  and  approve  in  writing  any 
outside  business  arrangements  of  their 
personnel. 

Therefore,  the  Commission  believes 
that  the  proposal  is  consistent  with 
section  6(b)(5)  of  the  Act.i"  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.    >    * 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended  (File 
No.  SR-CBOE-2003-02)  be,  and  it 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-12145  Filed  5-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4781?;  File  No.  SR-CME- 
2003-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  Chicago 
Mercantile  Exchange  To  Adopt,  on  a 
Permanent  Basis,  a  Standard  Under 
Which  a  Market  Maker  Can  Qualify  for 
Exclusion  From  CME's  Margin  Rules 

May  7.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  oi^May  7, 
2003,  the  Chicago  Mercantile  Exchange 
("CME"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  CME.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 


>015  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78s(b)(2). 
"17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
=  17CFR240.19b-4. 
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,  persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Amendments 

CME  proposes  to  adopt,  on  a 
permanent  basis,  CME  Rule 
930.B.2.b.(3)  (herein  referred  to  as 
''Market  Maker  Exclusion").  On 
November  8,  2002,  the  Commission 
approved  the  Market  Maker  Exclusion 
on  a  pilot  basis,  ending  May  7,  2003  (the 
"Pilot"). 3  CME  believes  that  permanent 
approval  of  the  Market  Maker  Exclusion 
is  consistent  with  the  jointly  adopted 
margin  rules  of  the  Commission  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  (collectively. 
"Commissions"). 

Below  is  the  text  of  the  proposed  rule 
change  that  CME  proposes  to  adopt  on 
a  permanent  basis. 
***** 

930.B.  Performance  Bond  Rates 

1.  Non-Security  Futiu^s  (No  Change). 
I  2.  Security  Futures 
I  a.-b.  (1)  and  (2)  (No  change). 
'  (3)  The  Market  Maker: 
(i)  Is  assigned  to  a  group  of  Security 
Futures  Contracts  listed  on  the 
Elxchange  that  is  either  unlimited  in 
nat\u-e  ("Unlimited  Assignment");  or,  is 
assigned  to  no  more  that  20%  of  the 
Seciu-ity  Futures  Contracts  listed  on  the 
Ebcchange  ("Limited  Assignment"); 

(ii)  At  least  75%  of  the  Market 
Maker's  total  trading  activity  in 
Exchange  Security  Futures  Contracts  is 
in  its  assigned  Seciuity  Futures 
Contracts,  measured  on  a  quarterly 
basis; 

(iii)  During  at  least  50%  of  the  trading 
day  the  Market  Maker  has  bids  or  offers 
in  the  market  that  are  at  or  near  the  best 
market,  except  in  unusual  market 
conditions  as  determined  by  the 
Exchange  (such  as  a  fast  market  in  either 
a  Security  Futures  Contract  or  a  security 
underiying  a  Security  Futures  Contract), 
with  respect  to  at  least  25%  (in  the  case 
of  an  Unlimited  Assignment)  or  at  least 
one  (in  the  case  of  a  Limited 
Assignment)  of  its  assigned  Seciu-ity 
Futures  Contracts;  and 

(iv)  The  requirements  in  (ii)  and  (iii) 
are  satisfied  on  (a)  at  least  90%  of  the 
trading  days  in  each  calendar  quarter  by 
Market  Makers  who  have  undertaken  an 
Unlimited  Assignment;  or  (b)  at  least 
80%  of  the  trading  days  in  each 
calendar  quarter  by  Market  Makers  who 
have  undertaken  a  Limited  Assignment; 
or  (c)  on  at  least  80%  of  the  trading  days 


in  each  calendar  quarter  by  Market 
Makers  who  have  undertaken  either  an 
Unlimited  Assignment  or  Limited 
Assignment  but  where  the  Exchange  is 
listing  foiu-  (4)  or  fewer  Security  Futxires 
Contracts. 

For  purposes  of  clauses  (1)  and  (2) 
above,  begiiming  on  the  181st  calendar 
day  after  the  commencement  of  trading 
of  Security  Futures  Contracts  on  the 
Exchange,  a  "meaningful  proportion  of 
the  total  trading  volume  of  Security 
Futures  Contracts  on  the  Exchange" 
shall  mean  a  minimimi  of  20%  of  such 
trading  volume. 

Any  Market  Maker  that  fails  to 
comply  with  the  applicable  Rules  of  the 
Exchange,  CFTC  Regulations  41.41 
through  41.49  and  SEC  Regulations 
242.400  through  242.406  shall  be 
subject  to  disciplinary  action  in 
accordance  with  Chapter  4.  Appropriate 
sanctions  in  the  case  of  any  such  failiu^ 
shall  include,  without  limitation,  a 
revocation  of  such  Market  Maker's 
registration  as  a  Security  Futures  Dealer. 

c.-d.  (No  Change), 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

In  its  fifing  with  the  Commission,  the 
CME  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CME  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CME  proposes  to  adopt,  on  a 
permanent  basis,  the  Market  Maker 
Exclusion,  which  sets  forth  the 
standards  under  which  a  CME  member 
may  be  excluded  from  the  Exchange's 
margin  requirements  as  a  "market 
maker."  The  CME  believes  that  the 
proposed  rule  change  is  consistent  with 
Commission  Rule  400(c)(2)(v)  under  the 
Act-*  and  CFTC  Rule  41.42(c)(2)(v),5 
which  establish  standards  by  which 
members  of  national  securities 
exchanges  may  qualify  as  Security 
Futures  Dealers  and  therefore  be 


'  See  Securities  Exchange  Act  Release  No.  46792 
(November  8.  2002).  67  FR  69273  (November  15, 
2002). 


excluded  from  customer  margin 
requirements  for  security  futures. 

'The  CME  notes  that  the  Market  Maker 
Exclusion  has  not  actually  been 
deployed  in  practice  at  the  Exchange  to 
date.  In  addition,  the  CME  notes  that  the 
Commission  has  received  no  comment 
letters  on  this  matter  during  the  pilot 
period.  The  CME  proposes  no  changes 
to  the  Market  Maker  Exclusion  and, 
therefore,  CME  proposes  to  adopt  the 
proposed  rule  change  on  a  permanent 
basis. 

2.  Statutory  Basis 

The  CME  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  ^  in  that  it  promotes 
competition  and  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest.  The 
CME  believes  that  the  proposed  rule 
change  is  designed  to  accomplish  these 
goals  by  permitting  members  to  trade 
security  futures,  as  permitted  under  the 
Commission's  Rule. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CME  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  none 
have  been  received. 

ni.  Solicitation  of  Comments 

Interested  persons  eu-e  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vnitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


*  17  CFR  242.4D0(c)(2)(v). 
5  17CFR41.42(c)(2)(v). 


« 15  U.S.C.  78f(b)(5). 
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Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CME.  All 
submissions  should  refer  to  File  No. 
SR-CME-2003-01  and  should  be 
submitted  by  June  5,  2003. 

IV.  Conunission  Findings  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.''  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act,8  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public 
interest.^  In  addition,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  section  7(c)(2)(B)  of 
the  Act,'"  which  provides,  among  other 
things,  that  the  margin  requirements  for 
security  futures  must  preserve  the 
financial  integrity  of  markets  trading 
security  futiu^s,  prevent  systemic  risk, 
be  consistent  with  the  margin 
requirements  for  comparable  exchange- 
traded  options,  and  provide  that  the 
margin  levels  for  security  futiu-es  may 
be  no  lower  than  the  lowest  level  of 
margin,  exclusive  of  premium,  required 
for  any  comparable  exchange-traded 
option. 

The  Commission  believes  that  the 
CME's  standards  for  market  makers 
xmder  Rule  930.B.2.b.(3)  are  consistent 
with  the  Act,  and  Rule  400(c)(2)(v) 
thereunder."  Specifically,  Rule 
400(c){2)(v)  provides  that  the 
Commissions'  joint  margin  rules  do  not 
apply  to  a  member  of  a  national 
securities  exchange  that  is  registered 
with  such  exchange  as  a  "Seciu-ity 
Futures  Dealer"  pm-suant  to  exchange 
rules  that  must  meet  several  criteria, 
including  a  requirement  that  a  Security 
Futures  Dealer  be  required  to  "to  hold 
itself  out  as  being  willing  to  buy  and  sell 
security  futiu^s  for  its  own  account  on 
a  regular  and  continuous  basis."  The 
Commission  believes  that  the 
affirmative  obligations  required  by  the 


MS  U.S.C.  78s(b)(2). 

•15U.S.C.  78f(b)(5). 

9  In  approving  the  proposed  rule,  the  Conunission 
has  considered  the  proposed  rule's  impact  on 
efBciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'0  15  U.S.C.  78g(c)(2)(B). 

"17  CFR  240.400(c)(2)(v). 


CME  pursuant  to  Rule  930.B.2.b.(3) 
satisfy  this  requirement. 

The  CME  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  the  filing  in  the 
Federal  Register.  The  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that 
accelerated  approval  of  the  proposed 
rule  change  should  enable  CME 
members  to  trade  security  futures  as 
market  makers  under  the  Market  Maker 
Exclusion  without  undue  delay.  The 
Commission  notes  that  it  approved  the 
Market  Maker  Exclusion  as  a  temporary 
pilot  to  give  members  of  the  pubhc  an 
opportunity  to  comment  on  the 
substance  of  the  Market  Maker 
Exclusion.  The  Commission  received  no 
comments  on  the  Pilot.  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act.  12  to  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing. 

V.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^a  that  the 
proposed  rule  change  (File  No.  SR- 
CME-2003-01)  be  approved,  on  a 
permanent  basis,  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-12148  Filed  5-14-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47817;  File  No.  SR-ISE- 
2003-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
International  Securities  Exchange,  Inc. 
To  Amend  Its  Obvious  Error  Rule 

May  8,  2003. 

Pm-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
28,  2003,  the  International  Securities 


'2  15U.S.C.  78s(bK2). 
'3  15  U.S.C.  78s(b)(2). 
'« 17  CFR  200.30H3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


Exchange,  hic.  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  1.  2003,  the  ISE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  fi-om 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
ISE  Rule  720  (the  "Obvious  Error 
Rule").  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[brackets]. 
***** 

Rule  720.  Obvious  Errors 

The  Exchange  shall  either  bust  a 
transaction  or  adjust  the  execution  price 
of  a  transaction  that  results  from  an 
Obvious  Error  as  provided  in  this  Rule. 

(a)  Definition  of  Obvious  Error.  For 
piu*poses  of  this  Rule  only,  an  Obvious 
Error  will  be  deemed  to  have  occurred 
when  the  execution  price  of  a 
transaction  is  higher  or  lower  than  the 
Theoretical  Price  for  the  series  by  an 
amount  equal  to  at  least  the  amount 
shown  below: 


Theoretical  price 

Minimum 
amount 

Below  $2 

25 

$2  to  $5  

40 

Above  $5  to  $10 

50 

Above  $10  to  $^ 

80 

At>ove  $20  

1  00 

[(1)  If  the  Theoretical  Price  of  the 
option  is  less  than  $3.00: 

(i)  During  regular  market  conditions 
(including  rotations),  the  execution 
price  of  a  transaction  is  higher  or  lower 
than  the  Theoretical  Price  for  the  series 
by  an  amount  of  35  cents  or  more;  or 

(ii)  During  fast  market  conditions  [i.e., 
the  Exchange  has  declared  a  fast  market 
status  for  the  option  in  question),  the 
execution  price  of  a  transaction  is 
higher  or  lower  than  the  Theoretical 
Price  for  the  series  by  an  amount  of  50 
cents  or  more. 

(2)  If  the  Theoretical  Price  of  the 
option  is  $3.00  or  higher: 

(i)  During  regidar  market  conditions 
(including  rotations),  the  execution 


'  See  letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  April  30,  2003 
("i^mendment  No.  1").  In  Amendment  No.  1,  the 
ISE  replaced  the  proposed  rule  text  in  its  entirety. 
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price  of  a  transaction  "s  higher  or  lower 
than  the  Theoretical  Price  for  the  series 
by  an  amount  equal  to  at  least  two  (2) 
times  the  maximum  bid/ask  spread 
allowed  for  the  option,  so  long  as  such 
amount  is  50  cents  or  more;  or 

(ii)  During  fast  market  conditions  (i.e., 
the  Exchange  has  declared  a  fast  market 
status  for  the  option  in  question),  the 
execution  price  of  a  treinsaction  is 
higher  or  lower  than  the  Theoretical 
Price  for  the  series  by  an  amoimt  equal 
to  at  least  three  (3)  times  the  maximum 
bid/ask  spread  allowed  for  the  option, 
so  long  as  such  amount  is  50  cents  or 
more.] 

(b)  Definition  of  Theoretical  Price.  For 
purposes  of  this  Rule  only,  the 
Theoretical  Price  of  an  options  series  is: 

(1)  If  the  series  is  traded  on  at  least 
one  other  options  exchange,  the  last  bid 
price  with  respect  to  an  erroneous  sell 
transaction,  [or]  and  last  offer  price  with 
respect  to  an  erroneous  buy  transaction, 
just  prior  to  the  trade,  [found  on] 
disseminated  by  the  competing  options 
exchange  that  has  the  most  liquidity  in 
that  option  [as  provided  in 
Supplementary  Material  .02  below];  or 

(2)  If  there  are  no  quotes  for 
comparison  purposes,  as  determined  by 
designated  personnel  in  the  Exchange's 
market  control  center  ("Market 
Control"). 

[(c)  Adjustments.  Where  the  execution 
price  of  a  transaction  executed  as  the 
result  of  an  Obvious  Error  is  adjusted, 
the  adjusted  price  will  be: 

(1)  THe  Theoretical  Price  of  the  option 
in  the  case  where  the  erroneous  price  is 
displayed  in  the  market  and 
subsequently  executed  by  quotes  or 
orders  that  did  not  exist  in  the  System 
at  the  time  the  erroneous  price  was 
entered;  or 

(2)  The  last  bid  or  offer,  just  prior  to 
the  trade,  found  on  the  exchange  that 
has  the  most  liquidity  in  that  option  as 
provided  in  Supplementary.  Material  .03 
below  in  the  case  where  an  erroneous 
price  executes  against  quotes  or  orders 
already  existing  in  the  System  at  the 
time  the  erroneous  price  was  entered. 

(d)]  (c)  Obvious  Error  Procedure. 
Market  Control  shall  administer  the 
application  of  this  Rule  as  follows. 

11)  Notification.  If  a  market  maker  on 
the  Exchange  believes  that  it 
participated  in  a  transaction  that  was 
the  result  of  an  Obvious  Error,  it  must 
notify  Market  Control  within  five  (5) 
minutes  of  the  execution.  If  an 
Electronic  Access  Member  believes  an 
order  it  executed  on  the  Exchange  was 
the  result  of  an  Obvious  Error,  it  must 
notify  Market  Control  within  twenty 
(20)  minutes  of  the  execution.  Absent 
unusual  circumstances.  Market  Control 
will  not  grant  relief  under  this  Rule 


unless  notification  is  made  within  the 
prescribed  time  periods. 

(2)  Adjust  or  Bust.  Market  Control  will 
determine  whether  there  was  an 
Obvious  Error  as  defined  above.  If  it  is 
determined  that  an  Obvious  Error  has 
occurred,  Market  Control  shall  take  one 
of  the  [following]  actions  listed  below.[:] 
Upon  taking  final  action.  Market 
Control  shall  promptly  notify  both 
parties  to  the  trade. 

(i)  [w]  IVhere  each  party  to  the 
transaction  is  a  market  maker  on  the 
Exchange,  the  execution  price  of  the 
tremsaction  will  be  adjusted  by  Market 
Control  to  the  prices  provided  in 
paragraphs  (A)  and  (B)  below  unless 
both  parties  agree  to  adjust  the 
transaction  to  a  different  price  or  agree 
to  bust  the  trade  within  ten  (10)  minutes 
of  being  notified  by  Market  Control  of 
the  Obvious  Error.];  or] 

(A)  Erroneous  buy  transactions  will  be 
adjusted  to  their  Theoretical  Price  (1) 
plus  $.15  if  the  Theoretical  Price  is 
under  $3,  and  (2)  plus  $.30  if  the 
Theoretical  Price  is  at  or  above  $3. 

(B)  Erroneous  sell  transactions  will  be 
adjusted  to  their  Theoretical  Price  (1) 
minus  $.15  if  the  Theoretical  Price  is 
under  $3,  and  (2)  niinus  $.30  if  the 
Theoretical  Price  is  at  or  above  $3. 

(ii)  [wjlVhere  at  least  one  party  to  the 
Obvious  Error  is  not  a  market  maker  on 
the  Exchange,  the  trade  will  be  busted 
by  Market  Control  ui^ss  both  parties 
agree  to  [adjust  the)  an  adjustment  price 
[of]  for  the  transaction  within  thirty  (30) 
minutes  of  being  notified  by  Market 
Control  of  the  Obvious  Error.  [Upon 
taking  final  action.  Market  Control  shall 
promptly  notify  both  parties  to  the 
trade.] 

(e)  Obvious  Error  Panel. 

(1)  Composition.  An  Obvious  Error 
Panel  will  be  comprised  of 
representatives  from  four  (4)  Members. 
Two  (2)  of  the  representatives  must  be 
directly  engaged  in  market  making 
activity  and  two  (2)  of  the 
representatives  must  be  employed  by  an 
Electronic  Access  Member. 

(2)  [Request  for]  Scope  of  Panel's 
Review.  If  a  party  affected  by  a 
determination  made  under  this  Rule  so 
requests  within  the  time  permitted  in  (3) 
below,  the  Obvious  Error  Panel  will 
review  decisions  made  by  Market 
Control  \mder  this  Rule,  including 
whether  an  Obvious  Error  occurred, 
whether  the  correct  Theoretical  Price 
was  used,  and  whether  an  adjustment 
was  made  at  the  correct  price.  A  party 
may  also  request  that  the  Obvious  Error 
Panel  provide  relief  [under]  as  provided 
in  this  Ride  in  cases  where  the  party 
failed  to  provide  the  notification 
required  in  paragraph  [{d)]rcj{l)  and 
Market  Control  decUned  to  grant  an 


extension,  but  unusual  circumstances 
must  merit  special  consideration. 

(3)  Procedure  for  Requesting  Review. 
A  request  for  review  must  be  made  in 
writing  within  thirty  (30)  minutes  after 
a  party  receives  verbal  notification  of  a 
final  determination  by  Market  Control 
under  this  Rule,  except  that  if 
notification  is  made  after  3:30  p.m. 
Eastern  Time,  either  party  has  until  9:30 
a.m.  Eastern  Time  the  next  trading  day 
to  request  review.  The  Obvious  Error 
Panel  shall  review  the  facts  and  render 
a  decision  on  the  day  of  the  transaction, 
or  the  next  trade  day  in  the  case  where 
a  request  is  properly  made  after  3:30  on 
the  day  of  the  transaction  or  where  the 
request  is  properly  made  the  next  trade 

day. 

[(3)]  (4)  Panel  Decision.  The  Obvious 
Error  Panel  may  overturn  or  modify  an 
action  taken  by  Market  Control  under 
this  Rule  upon  agreement  by  a  majority 
of  the  Panel  representatives.  All 
determinations  by  the  Obvious  Error 
Panel  shall  constitute  final  Exchange 
action  on  the  matter  at  issue. 

Supplementary  Material  to  Rule  720 

[.01    For  purposes  of  paragraph  (a)  of 
this  Rule,  the  maximum  bid/ask  spread 
shall  be  the  maximum  bid/ask  spread 
allowed  imder  Rule  803(b),  imless  a 
wider  spread  has  been  allowed  by  the 
Exchange  for  the  option  because  of 
unusual  market  conditions,  such  as  high 
market  volatility. 

.02    The  Theoretical  Price  will  be 
determined  under  paragraph  (b)(1) 
above  as  follows:  (i)  The  bid  price  from 
the  exchange  providing  the  most 
volume  will  be  used  with  respect  to  an 
erroneous  bid  price  entered  on  the 
Exchange,  and  (ii)  the  offer  price  from 
the  exchange  providing  the  most 
volume  will  be  used  with  respect  to  an 
erroneous  offer  price  entered  on  the 
Exchange. 

.03    The  price  to  which  a  transaction 
is  adjusted  under  paragraph  {c)(2)  above 
will  be  as  follows:  (i)  The  bid  price  from 
the  exchange  providing  the  most 
volume  for  the  option  will  be  used  with 
respect  to  an  erroneous  offer  price 
entered  on  the  Exchange,  and  (ii)  the 
offer  price  from  the  exchange  providing 
the  most  volume  for  the  option  will  be 
used  with  respect  to  an  erroneous  bid 
price  entered  on  the  Exchange.  If  there 
are  no  quotes  for  comparison  purposes, 
the  adjustment  price  will  be  determined 
by  Market  Control.] 

[.04]  .01     When  Market  Control 
determines  that  an  Obvious  Error  has 
occurred  and  action  is  warranted  under 
paragraph  [(d)]^c^2)  above,  the  identity 
of  the  parties  to  the  trade  will  be 
disclosed  to  each  other  in  order  to 
encourage  confhct  resolution. 
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[.05]  .02    To  qualify  as  a 
representative  of  an  Electronic  Access 
Member  on  an  Obvious  Error  Panel,  a 
person  must  (i)  be  employed  by  a 
Member  whose  revenues  from  options 
market  making  activity  do  not  exceed 
ten  percent  (10%)  of  its  total  revenues; 
or  (ii)  have  as  his  or  her  primary 
responsibility  the  handling  of  PubUc 
Customer  orders  or  supervisory 
responsibility  over  persons  with  such 
responsibility,  and  not  have  any 
responsibilities  with  respect  to  market 
making  activities. 

[.06]  .03    The  Exchange  shall 
designate  at  least  ten  (10)  market  maker 
representatives  and  at  least  ten  (10) 
Electronic  Access  representatives  to  be 
called  upon  to  serve  on  Obvious  Error 
Panels  as  needed.  In  no  case  shall  an 
Obvious  Error  Panel  include  a  person 
related  to  a  party  to  the  trade  in 
question.  To  the  extent  reasonably 
,  possible,  the  Exchange  shall  call  upon 
the  designated  representatives  to 
participate  on  an  Obvious  Error  Panel 
on  an  equally  frequent  basis. 

[.07]  .04    All  determinations  made  by 
the  Exchange,  Market  Control  or  an 
Obvious  Error  Panel  under  this  Rule 
shall  be  rendered  without  prejudice  as 
to  the  rights  of  the  parties  to  the 
transaction  to  submit  a  dispute  to 
arbitration. 

.05    Buyers  of  options  with  a  zero  bid 
and  $.05  offer  (i.e.,  a  Theoretical  Price 
of  $.05)  may  request  that  their  execution 
be  busted  if  at  least  the  three  strikes 
below  (for  calls)  or  above  (for  puts)  in 
the  same  options  class  were  quoted  with 
a  zero  bid  and  $.05  offer  at  the  time  of 
the  execution.  Such  buyers  must  follow 
the  procedures  of  paragraph  (c)(1) 
above. 

.06    For  purposes  of  paragraph  (b)(1) 
of  Rule  720.  the  competing  options 
exchange  with  the  most  liquidity  will  be 
the  options  exchange  that  had  the 
highest  total  contract  volume  in  the 
options  class  for  the  previous  two 
months  (e.g.,  if  an  obvious  error  occurs 
on  March  9,  the  total  contract  volume 
from  January  8  to  March  8  will  be  used). 

.07    For  purposes  of  Rule  720,  an 
"erroneous  sell  transaction"  is  one  in 
which  the  price  received  by  the  person 
selling  the  option  is  erroneously  low, 
and  an  "erroneous  buy  transaction"  is 
one  in  which  the  price  received  by  the 
person  purchasing  the  option  is 
erroneously  high. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
Exchange  included  statements 


concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  ISE 
Rule  720  to  simplify  its  application. 
When  the  Exchange  first  adopted  the 
Obvious  Error  Rule,-*  it  was  the  first 
such  rule  of  its  kind  on  any  options 
exchange.  During  the  neariy  two-yeeir 
period  since  the  Rule  was  approved  by 
the  Commission,  the  Exchange  made 
minor  adjustments  to  the  Rule  to 
address  specific  issues  that  arose.^ 

The  current  proposed  rule  change 
represents  the  result  of  a  comprehensive 
analysis  of  the  effectiveness  of  the  Rule 
in  addressing  obvious  error  situations. 
After  consultation  with  Members,  the 
Exchange  believes  that  the  structiu^  and 
standards  of  the  Rule  have  worked  very 
well.  However,  the  Rule  itself  is 
unnecessarily  complex,  which  can 
create  confusion  and  uncertainty 
regarding  when  trades  qualify  as 
obvious  errors  and  the  prices  to  which 
qualifying  trades  may  be  adjusted. 
Accordingly,  the  Exchange  proposes  the 
changes  described  herein. 

Determining  Whether  or  Not  an  Obvious 
Error  Has  Occurred 

Currently,  under  paragraph  (b)  of  the 
Rule  and  Supplementary  Material  .02, 
the  Theoretical  Price  for  an  option  is 
determined  by  the  bid  price  on  the 
options  exchange  other  than  ISE  that 
has  the  most  volume  in  the  option  for 
erroneous  buy  orders  or  bid  quotes. 
Similarly,  the  Theoretical  Price  for  an 
option  is  determined  by  the  offer  price 
on  the  other  options  exchange  for 
erroneous  sell  orders  or  offer  quotes. 
Determining  the  Theoretical  Price  in 
this  manner  is  counter-intuitive  to 
market  participants,  which  generally 
look  to  the  offer  as  the  price  at  which 
one  can  buy  and  the  bid  as  the  price  at 
which  one  can  sell.  Moreover,  under 
paragraph  (a)  of  the  Rule,  the  required 
deviation  from  the  Theoretical  Price 
necesseiry  to  qualify  the  trade  as  an 


obvious  error  is  a  inultiple  of  the 
option's  maximum  allowable  bid/ask 
spread,  with  a  greater  multiple  applied 
in  fast  market  conditions. 

The  Exchange  proposes  to  amend  the 
Rule  to  provide  that  the  Theoretical 
Price  for  trades  caused  by  erroneous  buy 
orders  or  bid  quotes  will  be  determined 
by  the  offer  from  the  other  options 
exchange,  and  that  the  Theoretical  Price 
of  trades  caused  by  erroneous  sell  orders 
or  offer  quotes  will  be  determined  by 
the  bid  fr^om  the  other  options  exchange. 
Because  the  side  to  which  the  Rule  will 
look  to  determine  the  Theoretical  Price 
is  switched,  the  Exchange  proposes  to 
reduce  the  required  deviation  necessary 
for  a  trade  to  qualify  as  an  obvious  error 
to  the  amount  equivalent  to  the 
maximum  bid/ask  spread  for  the  series, 
rather  than  a  multiple  of  the  allowable 
spread.  The  result  of  these  two  changes 
taken  together  is  not  material  for  options 
priced  $3  and  higher,  as  the  price  at 
which  a  trade  must  occur  to  qualify  as 
an  obvious  error  does  not  change.^  For 
options  priced  under  $3,  the  proposed 
rule  change  will  increase  the  deviation 
required  for  a  trade  to  qualify  as  an 
obvious  error. 

As  described  below,  the  Exchange  is 
also  proposing  a  manner  in  which  to 
address  obvious  errors  in  the  purchase 
of  certain  very  low-priced  options. 
Finally,  the  Exchange  proposes  to 
eliminate  entfrely  the  cmrent  rule's 
distinction  between  regular  market 
condition  and  fast  market  condition,  as 
the  higher  standard  for  fast  market 
conditions  is  unnecessary  in  the 
Exchange's  electronic  environment. 

Adjusting  Prices 

Paragraph  (c)  in  Supplementary 
Material  .03  of  the  current  Rule  governs 
the  price  to  which  a  trade  is  adjusted 
when  there  is  an  obvious  error. 
Currently,  the  price  used  is  dependent 
on  whether  the  erroneous  price  existed 
in  the  market  first,  or  whether  the 
erroneous  price  executed  against  an 
existing  order  or  quote  in  the  book.  The 
Exchange  proposes  to  apply  a  single 
adjustment  standard  to  all  executions 
that  qualify  as  an  obvious  error: 
erroneous  buy  executions  will  be 
adjusted  to  the  Theoretical  Price  (the 
offer)  plus  $.15  for  options  under  $3, 
and  plus  $.30  for  options  as  or  above  $3. 


*  See  Securities  Exchange  Act  Release  No.  44376 
(June  1,  2001),  66  FR  30772  (June  7,  2001). 

^  See  Securities  Exchange  Act  Release  No.  46110 
(June  25.  2002).  67  FR  44487  (July  2.  2002). 


*  For  example,  assume  the  quote  on  the  options 
exchange  other  than  ISE  for  an  option  is  $6  to  S6.S0. 
Under  the  current  Rule,  the  executron  price  of  a  buy 
order  must  be  $7  higher,  i.e.,  the  Theoretical  Price 
(the  bid  from  the  other  options  exchange)  plus  an 
amount  equal  to  twice  the  allowable  spread  ($.50). 
Under  the  amended  Rule,  the  execution  price  of  the 
buy  order  must  still  be  $7  or  higher,  i.e.,  the 
Theoretical  Price  (the  offer  frdm  the  other  options 
exchanges)  plus  an  amount  equal  to  the  allowable 
spread  ($.50). 
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EjToneous  sell  executions  will  be 
adjusted  to  the  Theoretical  Price  (the 
bid)  minus  $.15  for  options  imder  $3. 
and  minus  $.30  for  options  at  or  above 
$3.  This  change  addresses  two  issues 
under  the  cxurent  Rule.  First,  it 
simplifies  the  determination  of  the 
appropriate  adjustment  price  and 
creates  certainty  for  Members  who 
generally  do  not  know  which  price  was 
first  in  the  market  at  the  time  a  trade 
occurs.  Second,  it  protects  against  abuse 
of  the  Rule,  as  the  adjustment  price  is 
not  as  favorable  as  what  the  party 
making  the  error  would  have  received 
had  it  not  made  an  error. 


The  "Nickel  Rule" 

The  current  obvious  error  Rule  does 
not  contain  any  special  criteria  for 
executions  in  options  with  a  quote  of  $0 
to  $.05  (no  bid.  offered  at  a  nickel).  The 
Exchange  proposes  to  create  a  special 
standard  for  no-bid  buyers,  as  a 
purchase  of  these  options  is  extremely 
rare  and  most  often  the  result  of  an 
error.  Under  proposed  Supplementary 
Material  .05.  buyers  of  options  priced  at 
no  bid,  offered  at  a  nickel,  may  request 
that  their  execution  be  busted  if  at  least 
the  three  strike  prices  below  (for  calls) 
or  above  (for  puts)  in  the  same  class 
were  quoted  no  bid.  offered  at  a  nickel 
at  the  time  of  the  erroneous  execution. 
The  buyer  must  notify  market  control  as 
otherwise  required  under  the  Rule. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section  6(b)(5)8 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  die  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secvirities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  v^nritten 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-10  and  should  be 
submitted  by  Jime  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-12146  Filed  5-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47810;  RIe  No.  SR-OC- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  OneChicago,  LLC  To 
Adopt,  on  a  Permanent  Basis,  the 
Standards  Under  Which  a  Market 
Maker  Can  Qualify  for  Exclusion  From 
OneChicago's  Margin  Rules 

May  7,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  May  5, 
2003,  OneChicago,  LLC  ( "OneChicago" 
or  "Exchange")  filed  with  the  Secmities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  OneChicago.  On  May  6, 
2003,  OneChicago  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Conmiission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

OneChicago  proposes  to  adopt,  on  a 
permanent  basis.  Rule  515(n)(ii)(C) 
("Exclusion  for  Market  Makers")  (herein 
referred  to  as  "Margin  Ride").  On 
November  7.  2002.  the  Commission 
approved  the  Margin  Rule  on  a  pilot 
basis,  ending  May  7,  2003  ("the  Pilot'-')." 
OneChicago  believes  that  permanent 
approval  of  the  Margin  Rule  is 
consistent  with  the  jointly  adopted 
margin  rules  of  the  Commission  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  (collectively. 
"Commissions"). 

Below  is  the  text  of  the  proposed  rule 
change  that  OneChicago  proposes  to 
adopt  on  a  permanent  basis. 


'15  U.S.C  78f(b). 
» 15  U.S.C.  78f(b)(5). 


»17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-*. 

'  See  letter  from  Madge  M.  Hamilton,  Deputy 
General  Counsel,  OneChicago,  to  Theodore  Lazo, 
Senior  Special  Counsel,  Division  of  Market 
Regulation.  Commission,  dated  May  5.  2003. 

<  See  Securities  Exchange  Act  Release  No.  46787 
(November  7,  2002),  67  FR  69059  (November  14, 
2002). 
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Customer  Margin  Requirements 

515.  General  Requirements;  Offsetting 
Positions;  Exclusion  for  Market  Makers 

(aHn)(ii)(B)  No  Change. 

(C)  Hold  itself  out  as  being  willing  to 
buy  and  sell  security  ftitures  for  its  own 
accoiuit  on  a  regular  or  continuous 
basis. 

A  Market  Maker  satisfies  condition 
(C)  above  if: 

(1)  Such  Market  Maker:  (x)  provides 
continuous  two-sided  quotations 
throughout  the  trading  day  for  all 
delivery  months  of  Contracts 
representing  a  meaningful  proportion  of 
the  total  trading  volume  on  the 
Exchange,  subject  to  relaxation  during 
unusual  market  conditions  as 
determined  by  the  Exchange  (such  as  a 
fast  market  in  either  a  Contract  or  a 
security  underlying  such  Contract)  at 
which  times  such  Market  Maker  must 
use  its  best  efforts  to  quote  continuously 
and  competitively;  and  (y)  when 
providing  quotations,  quotes  with  a 
maximum  bid/ask  spread  of  no  more 
than  the  greater  of  $0.20  or  150%  of  the 
bid/ask  spread  in  the  primary  market  for 
the  security  underlying  each  Contract; 

(2)  Such  Market  Maker:  (x)  responds 
to  at  least  75%  of  the  requests  for 
quotation  for  all  delivery  months  of 
Contracts  representing  a  meaningful 
proportion  of  the  total  trading  voliune 
on  the  Exchange,  subject  to  relaxation 
diuing  unusual  market  conditions  as 
determined  by  the  Exchange  (such  as  a 
fast  market  in  either  a  Contract  or  a 
secvuity  underlying  such  Contract)  at 
which  times  such  Market  Maker  must 
use  its  best  efforts  to  quote 
competitively;  and  (y)  when  responding 
to  requests  for  quotation,  quotes  within 
five  seconds  with  a  maximum  bid/eisk 
spread  of  no  more  than  the  greater  of 
$0.20  or  150%  of  the  bid/ask  spread  in 
the  primary  market  for  the  security 
underlying  each  Contract;  or 

(3)  (w)  Such  Market  Maker  is  assigned 
to  a  group  of  Contracts  that  is  either 
unlimited  in  natiue  ("Unlimited 
Assignment")  or  is  assigned  to  no  more 
than  20%  of  the  Contracts  listed  on  the 
Exchange  ("Limited  Assignment");  (x)  at 
least  75%  of  such  Market  Maker's  total 
trading  activity  in  Exchange  products  is 
in  its  assigned  Contracts,  measiued  on 

a  quarterly  basis;  (y)  during  at  least  50% 
of  the  trading  day  such  Market  Maker 
has  bids  or  offers  in  the  market  that  are 
at  or  near  the  best  market,  except  in 
unusual  market  conditions  as 
determined  by  the  Exchange  (such  as  a 
fast  market  in  either  a  Contract  or  a 
security  underlying  such  Contract),  with 
respect  to  at  least  25%  (in  the  case  of 
an  Unlimited  Assignment)  or  at  least 
one  (in  the  case  of  a  Limited 


Assignment)  of  its  assigned  Contracts; 
and  (z)  the  requirements  set  forth  in 
clauses  (x)  and  (y)  are  satisfied  on  at 
least  90%  (in  the  case  of  an  Unlimited 
Assignment)  or  80%  (in  the  case  of  a 
Limited  Assignment)  of  the  trading  days 
in  each  calendar  quarter. 

For  purposes  of  clauses  (1)  and  (2) 
above,  beginning  on  the  181st  calendar 
day  after  the  commencement  of  trading 
on  the  Exchange,  a  "meaningful 
proportion  of  the  total  trading  volvune 
on  the  Exchange"  shall  mean  a 
minimiun  of  20%  of  such  trading 
volume. 

(n)(iii)  No  Change. 

Schedule  A — No  Change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OneChicago  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below. 
OneChicago  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

OneChicago  proposes  to  adopt,  on  a 
permanent  basis,  the  Margin  Rule, 
which  sets  forth  the  standards  under 
which  a  OneChicago  member  may  be 
excluded  from  the  Exchange's  margin 
requirements  as  a  "market  maker." 
OneChicago  believes  that  the  Margin 
Rule,  consistent  with  Rule  400{c)(2)(v) 
under  the  Act  ^  and  the  CFTC  Rule 
41.42(c)(2)(v),6  establishes  standards  by 
which  members  may  qualify  as  Security 
Futures  Dealers  and  therefore  be 
excluded  from  OneChicago's  margin 
rules. 

The  Commission  did  not  receive  any 
comments  on  the  Margin  Rule  during 
the  pilot  period.  Since  OneChicago 
believes  that  the  Margin  Rule  has  been 
performing  as  anticipated  during  the 
pilot  period  and  OneChicago  proposes 
no  changes  to  the  Margin  Rule, 
OneChicago  now  proposes  to  adopt  the 
Margin  Rule  on  a  permanent  basis. 


2.  Statutory  Basis 

OneChicago  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,^  in  that  the 
proposal  promotes  competition,  and  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  OneChicago  believes 
that  the  proposed  rule  change  is 
designed  to  accomplish  these  goals  by 
permitting  members  to  qualify  as 
Security  Futures  Dealers,  as  permitted 
imder  the  Commission's  Rule.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  bn  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  none 
have  been  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commxmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OneChicago.  All 
submissions  should  refer  to  File  No. 
SR-OC-2003-05  and  should  be 
submitted  by  Jime  5,  2003. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 


consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Acl,i°  which  requires,  among  other 
things,  that  the  rules  of  the  &cchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public 
interest."  In  addition,  the  Commission 
beheves  that  the  proposed  rule  change 
is  consistent  with  section  7(c)(2)(B)  of 
.the  Act,  12  which  provides,  among  other 
things,  that  the  margin  requirements  for 
security  futures  must  preserve  the 
financial  integrity  of  markets  trading 
secxirity  futures,  prevent  systemic  risk, 
be  consistent  with  the  margin 
requirements  for  comparable  exchange- 
traded  options,  and  provide  that  the 
margin  levels  for  secimty  futiu^s  may 
be  no  lower  than  the  lowest  level  of 
margin,  exclusive  of  premium,  required 
for  any  comparable  exchange-traded 
option. 

The  Commission  believes  that 
OneChicago's  standards  for  market 
makers  under  Rule  515(n)(ii)(C)  are 
consistent  with  the  Act,  and  Rule 
400(c)(2)(v)  thereunder.  13  Specifically, 
Rule  400(c)(2)(v)  provides  that  the 
Commission's  joint  margin  rules  do  not 
apply  to  a  member  of  a  national 
securities  exchange  that  is  registered 
with  such  exchange  as  a  "Security 
Futiu^s  Dealer"  pursuant  to  exchange 
rules  that  must  meet  several  criteria, 
including  a  reqiurement  that  a  Secmity 
Futittes  Dealer  be  required  to  "to  hold 
itself  out  as  being  willing  to  buy  and  sell 
security  futiu-es  for  its  owoi  accoimt  on 
a  regular  and  continuous  basis."  The 
Comjnission  believes  that  the 
affirmative  obligations  required  by 
OneChicago  pursuant  to  Rule 
515{n)(ii)(C)  satisfy  this  requirement. 

OneChicago  has  requested  that  the 
Commission  approve  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  publication  of  notice 
of  the  filing  in  the  Federal  Register.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  beheves  that  accelerated 
approval  of  the  proposed  rule  change 


shoidd  enable  OneChicago  members 
that  trade  security  futures  as  market 
makers  to  continue  to  do  so  on  an 
uninterrupted  basis.  The  Commission 
notes  that  it  approved  the  Margin  Rule 
as  a  temporary  pilot  to  give  members  of 
the  public  an  opportunity  to  comment 
on  the  substance  of  the  Margin  Rule. 
The  Commission  received  no  comments 
on  the  Pilot.  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act,!*  to  approve  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  publication  of  the 
notice  of  filing. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ^^,  that  the 
proposed  nde  change  (File  No.  SR-OC- 
2003-05),  as  amended,  be  approved  on 
a  permanent  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12149  Filed  5-14-03;  8:45  am] 
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5 17  CFR  242.400(c)(2)(v). 
•17CFR41.42(c)(2)(v). 


'  15  U.S.C.  78f(b)(5). 

»  See  17  CFR  240.400(c)(2)(v). 


•  15  U.S.C.  78s(b)(2). 

'"15  U.S.C.  78f(b)(5). 

<>  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"  15  U.S.C.  7Bg(c)(2)(B). 

»3 17  CFR  240.400(c)(2)(v)(B)(3). 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  4366] 

Amendment  of  the  Restriction  on  the 
Use  of  United  States  Passports  for 
Travel  To,  In  or  Through  Iraq 

By  means  of  PubUc  Notice  4337  of 
April  16,  2003  (68  FR  18722),  certain 
amendments  were  made  to  the 
restriction  set  forth  in  Public  Notice 
4283  of  February  25,  2003  (68  FR  8791) 
on  the  use  of  U.S.  passports  for  travel 
to,  in,  or  through  Iraq. 

The  security  situation  in  Iraq  remains 
luistable  and  consular  services  are  not 
currently  available  to  U.S.  citizens 
there.  Nevertheless,  it  is  in  the  U.S. 
national  interest  to  continue  to  facilitate 
the  humanitarian  and  reconstructive 
activities  taking  place  in  Iraq.  Therefore, 
pursuant  to  the  authorities  set  forth  in 
22  U.S.C.  211a,  Executive  Order  11295. 
and  22  CFR  51.73, 1  have  decided  to 
broaden  further  the  exemptions  from  the 
restriction  on  the  use  of  U.S.  passports 
for  travel  to,  in,  or  through  Iraq. 

Accordingly,  Public  Notice  4337  of 
April  16,  2003,  which  amended  Public 
Notice  4283,  of  February  25,  2003,  is 
hereby  amended  by  deleting  the 


penidtimate  paragraph  (beginning  with 
"Accordingly")  and  replacing  it  with 
the  following: 

"Accordingly,  United  States  passports 
shall  continue  to  be  invalid  for  travel  to, 
in,  or  through  Iraq  unless  specifically 
validated  for  such  travel  imder  the 
authority  of  the  Secretary  of  State.  This 
restriction  on  the  validity  of  U.S. 
passports  for  travel  to,  in  or  through  fraq 
shall  not  apply  to  U.S.  passports  held  by 
(1)  persons  resident  in  Iraq  since 
February  1, 1991;  (2)  professional 
reporters  and  journalists  on  assignment 
there;  (3)  persons  conducting 
hiunanitarian  activities,  as  defined  in  31 
CFR  Section  575.330;  (4)  persons 
conducting  activities  within  the  scope 
of  a  U.S.  Government  contract  or  grant, 
including  employees  of  subcontractors 
and  other  persons  hired  to  conduct  such 
activities;  (5)  personnel  of  the  United 
Nations  and  its  agencies;  or  (6)  U.S. 
Government  personnel  on  official  U.S. 
Government  assignment  in  Iraq, 
including  Members  of  Congress  and 
their  staffs  on  official  business  there." 

This  PubUc  Notice  amending  Public 
Notice  Number  4337  is  effective  May  9, 
2003,  and  shall  expire  at  midnight  on 
February  25,  2004,  unless  sooner 
extended  or  revoked  by  public  notice. 

Dated:  May  9.  2003. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
[FR  Doc.  03-12296  Filed  5-14-03;  8:45  am] 
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"  15  U.S.C  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement— 
Koppers  Coal  Reserve  Management 
Plan 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Coimcil  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508),  section  106  of 
the  National  Historic  Preservation  Act 
(NHPA)  and  its  implementing 
regulations  (36  CFR  part  800),  and 
TVA's  procedures  implementing  the 
National  Environmental  Policy  Act 
(NEPA).  TVA  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  impacts  of  various 
strategies  for  future  management  of 
TVA's  mineral  rights  underlying  53,000 
acres  in  Scott  and  Campbell  Counties, 
Tennessee  known  as  the  Koppers  Coal 
Reserve.  TVA  estimates  approximately 
5,000  acres  of  siuface  disturbance  coidd 
occur  frt>m  mining  all  of  the  identified 
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coal  reserves.  Maximum  recoverable 
coal  is  estimated  at  approximately  70 
million  tons,  including  28  million  tons 
from  sxuface  mining  and  42  million  tons 
from  deep  mining,  having  an  estimated 
value  of  about  $140  million.  TVA  will 
select  a  management  plan  that  will  best 
guide  the  lease  of  Koppers  coal  over  the 
next  50  years,  with  the  goal  of 
protecting  both  the  environment  and  the 
value  of  TVA's  assets  for  the  benefit  of 
its  ratepayers. 

Lead  and  Cooperating  Agencies:  The 
Tennessee  Valley  Authority  is  the  lead 
agency  in  the  development  of  this  EIS. 
The  United  States  Department  of 
Interior  (USDI)  Office  of  Surface  Mining 
(OSM),  Knoxville,  TN;  the  Tennessee 
Wildlife  Resoiuces  Agency  (TWRA); 
and  the  National  Park  Service,  Big 
South  Fork  National  River  and 
Recreation  Area  (BSFNRRA)  will 
participate  as  cooperating  agencies. 
DATES:  Comments  on  the  scope  of  issues 
and  alternatives  to  be  considered  in  the 
enviroimiental  review  must  be  received 
on  or  before  June  15,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  fo  Ruth  M.  Horton,  Sr.  NEPA 
Specialist,  Environmental  Policy  and 
Planning,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  WT  8C, 
Knoxville,  Tennessee  37902-1499. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  M.  Horton,  Sr.  NEPA  Specialist, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  8C,  Knoxville. 
Tennessee  37902-1499;  telephone  (865) 
632-3719  or  e-mail  rmhorton@tva.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Koppers  Coal  Reserve  is  a  53,000 
acre  area  in  western  Campbell  County 
and  eastern  Scott  County,  straddling 
Interstate  75  immediately  north  of  the 
towns  of  Caryville  and  Jacksboro  in 
upper  east  Tennessee.  TVA  acquired  the 
rights  to  the  Koppers  Coal  Reserve  in 
1962  as  part  of  an  effort  to  ensure 
reliable  fud  supplies.  The  area  is  typical 
of  coal  properties  in  eastern  Tennessee 
and  eastern  Kentucky,  with  coal  seams 
of  various  thickness  and  quality.  There  " 
are  19  seams  identified  on  the  property 
which  vary  in  sulfur  content  from  less 
than  1  percent  to  over  5  percent,  and 
range  in  thickness  from  1  to  more  than 
3  feet.  Total  recoverable  coal  is 
estimated  at  approximately  70  million 
tons,  including  28  million  tons  from 
surface  mining  and  42  million  tons  from 
deep  mining.  This  coal  is  presently 
valued  at  approximately  $140  million. 
The  property  was  heavily  surface-  and 
underground-mined  in  certain  areas 
from  the  1930s  through  the  1950s, 


producing  a  significant  quantity  of  coal 
and  providing  substantial  employment 
to  miners  and  other  satellite  businesses. 

Since  1962,  production  from  the 
Koppers  Coal  Reserve  has  been  limited. 
During  the  1970s,  three  coal  companies 
conducted  mining  operations  to  provide 
coal  to  TVA  facilities.  There  were  no 
requests  for  mining  coal  between  1979 
and  1990,  possibly  as  a  result  of  the 
implementation  of  the  more  stringent 
mining  and  reclamation  requirements  in 
the  Surface  Mining  Control  and 
ReclamaUon  Act  of  1977  (SMCRA). 
Since  1990, 10  leases  have  been 
auctioned,  with  mining  occurring  on 
only  seven  of  these  leases.  The  newest 
lease,  issued  December  18,  2002,  the 
Cross/ Adkins  mine,  is  still  under 
development. 

TVA  issued  a  Draft  EA  (DEA)  in 
December  2002  for  a  proposal  to  mine 
coal  at  Braden  Mountain  which  is 
located  in  the  northwest  corner  of  the 
Koppers  Reserve.  However.  TVA  is 
ending  consideration  of  the  Braden 
Mountain  mine  lease  as  a  separate 
action  and  will  include  the  review  of 
Braden  Mountain  coal  mining  activity 
in  this  EIS. 

Since  acquiring  the  Koppers  Coal 
Reserve,  TVA  has  considered  requests 
from  the  coal  industry  for  mine  leases 
on  a  case  by  case  basis.  Site  specific 
environmental  reviews  of  lease  requests 
have  tiered  from  the  Office  of  Surface 
Mining's  (OSM's)  permitting  process 
and  its  1985  FEIS  on  the  Comprehensive 
Impacts  of  Permit  Decisions  Under 
Tennessee  Federal  Program.  Cumulative 
impact  assessments  for  these  projects 
have  focused  on  the  Cumulative 
Hydrological  Impacts  Analyses  (CHLAs) 
prepared  for  each  permit  application  to 
the  OSM. 

In  1992,  the  Tennessee  Wildlife 
Resources  Agency  (TWRA)  bought  the 
surface  overlying  most  of  the  Koppers 
Coal  Reserve  and  established  the  50,000 
acre  Royal  Blue  Wildlife  Management 
Area  (WMA),  with  the  understanding 
that  the  underlying  minerals  would  be 
mined.  A  comprehensive  management 
plan  for  the  Royal  Blue  WMA  has  not 
yet  been  developed.  In  late  1995,  TVA 
and  TWRA  reached  an  interim 
agreement  to  enhance  communication 
and  coordination  on  coal  mining 
activities  in  the  area.  The  Royal  Blue 
WMA  is  adjacent  to  the  newly  created 
74,000  acre  Sundquist  WMA. 
Additionally,  the  Smokey  Mountain 
segment  of  the  Cumberland  Trail  State 
Park  crosses  the  southern  portion  of  the 
Koppers  Coal  Reserve. 

Proposed  Action 

TVA  is  undertaking  the  development 
of  a  plan  for  managing  its  coal  reserves 


on  the  Koppers  property  in  response  to 
an  anticipated  increase  in  demand  for 
this  coal.  The  market  for  coal  from  the 
Koppers  Coal  Reserve  has  improved  as 
a  result  of  utility  industry  efforts  to 
comply  with  the  1990  amendments  to 
the  Clean  Air  Act  which  put  a  cap  on 
emissions  of  sulfur  dioxide  (SO2)  from ' 
electric  utility  boilers.  These  efforts  by 
TVA  and  other  electric  utilities  include 
constructing  flue  gas  desidfurization 
imits  (scrubbers)  at  existing  coal-fired 
generating  plants.  Due  to  thefr  high  SO2 
removal  efficiency,  the  scrubbers  will 
allow  TVA  and  other  utilities  to  bum 
higher  sulfur  coal  from  coalfields  like 
Koppers  while  still  meeting  emissions 
limits  and  reducing  the  amount  of  SO2 
released.  A  management  plan  will  help 
TVA  manage  the  use  of  mineral 
resources  at  Koppers  Coal  Reserve  to 
meet  the  future  coal  demand  in  a 
manner  that  protects  both  the 
environment  and  the  value  of  TVA's 
coal  assets  for  the  benefit  of  its 
ratepayers.  This  EIS  will  assess  the 
environmental  impacts  of  alternative 
strategies  for  managing  the  Koppers 
Coal  Reserve. 

Range  of  Alternatives 

As  requfred  by  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1502.14)  TVA  will 
evaluate  a  reasonable  range  of 
alternatives  in  this  EIS.  At  this  time, 
'PJA  anticipates  the  following  four 
alternatives  would  be  assessed  in  the 
EIS  in  addition  to  the  no  action 
alternative:  managed  surface  and  deep 
coal  mining;  deep  mining  only;  no 
mining  beyond  current  leases;  and 
disposal  of  TVA's  mineral  rights  at  fair 
market  value.  The  no  action  alternative 
would  entail  continued  ad  hoc 
consideration  of  requests  for  both 
surface  and  deep  mine  leases.  The 
managed  approach  would  explore 
different  intensities  and  quantities  of 
surface  and  deep  coal  mining.  In  the 
deep  mining  alternative,  no  surface 
mining  would  be  considered.  The  no 
mining  alternative  would  look  at  the 
possibility  of  discontinuing  coal  mining 
on  the  Koppers  Coal  Reserve  beyond 
current  leases.  Under  the  disposal 
option,  two  scenarios  are  possible. 
TVA's  mineral  rights  could  be 
purchased  by  a  coal  company  for  the 
purpose  of  mining  or  by  an  entity  that 
does  not  intend  to  mine.  It  is  envisioned 
that  the  no  action  and  the  managed 
mining  alternatives  would  include 
consideration  of  the  potential  impacts 
from  the  proposed  lease  of  mineral 
rights  at  Braden  Mountain.  Other 
alternatives  proposed  by  the  public; 
local,  state,  and  federal  agencies;  and 


codperating  agencies  during  scoping 
will  also  be  given  due  consideration. 

Potential  Environmental  Impacts 

TVA  anticipates  that  the  EIS  will 
include  discussion  of  the  potential 
effects  of  the  various  alternatives  on  the 
following  resources:  terrestrial  wildlife 
and  vegetation;  aquatic  ecology, 
endangered  and  threatened  species; 
geology;  surface  and  groundwater; 
wedands;  recreation  and  natiual  areas; 
cultural  resoiu-ces;  socioeconomic  and 
enviroiunental  justice  issues;  land  use; 
solid  waste  disposal;  visual  resources; 
and  transportation.  Other  issues  that 
may  also  be  discussed,  depending  on 
the  potential  impact  of  the  cdtematives, 
include  noise,  air  quality,  floodplains. 
and  soils. 

Public  Participation 

TVA  is  interested  in  receiving 
comments  on  issues  and  alternatives  to 
be  addressed  in  the  EIS.  Written 
comments  on  the  scope  of  the 
environmental  review  should  be 
reoeived  on  or  before  June  15,  2003. 
TVA  will  prepare  an  EIS  on  a  range  of 
alternatives  for  the  proposed  Koppers 
Coal  Reserve  Management  Plan  after 
considering  public  comments  received 
from  this  scoping  process.  TVA 
anticipates  completing  the  Draft  EIS  by 
October  2004.  An  opportunity  to  review 
and  comment  on  the  Draft  EIS  will  be 
provided  at  that  time.  Concurrent  with 
the  NEPA  review,  TVA  also  seeks 
comments  from  the  public  on  the  scope 
of  this  federal  undertaking  on  historic 
properties  as  provided  under  section 
lOGofNHPA. 

TVA  plans  to  hold  a  public  meeting 
to  provide  more  information  and  to 
receive  comments  on  the  proposal  on 
June  3,  2003,  at  Cove  Lake  State  Park, 
4  p.m.-8  p.m.  eastern  standard  time. 
The  time,  location,  and  place  will  be 
announced  in  local  newspapers,  on  the 
TVA  Web  page  at  http://www.tva.gov/ 
environment /calendar. htm,  and  may  be 
obtained  by  contacting  the  persons 
listed  above. 

Dated:  May  7,  2003. 
Katliryn ).  Jackson, 

Executive  Vice  President.  Hiver  System 

Operations  8-  Environment. 

iFR  Doc.  03-12129  Filed  5-14-03;  8:45  am) 

BILUNG  CODE  8120-08-P 


ACTION:  Notice  of  order  to  show  cause 
(Order  2003-5-10),  Dockets  OST-02- 
12987  and  OST-02-12989. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  USA  Jet  ■ 
Airlines,  Inc.,  fit,  willing,  and  able,  and 
awarding  it  certificates  of  public 
convenience  and  necessity  authorizing 
it  to  engage  in  interstate  and  foreign 
charter  air  transportation  of  persons, 
property  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  27,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-02-12987  and  OST-02-12989  and 
addressed  to  the  Department  of 
Transportation  Dockets  (SVC-124.1, 
Room  PL-401),  U.S.  Department -of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Howard  Serig,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-4822. 

Dated:  May  9,  2003. 

Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[PR  Doc.  03-12171  Filed  5-14-03:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Application  of  USA  Jet  Airlines,  Inc.  for 
Passenger  Certificate  Authority 

AGENCY:  Department  of  Transportation. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  the  Record  of 
Decision  on  the  Potomac  Consolidated 
Terminal  Radar  Approach  Control 
(TRACON)  Airspace  Redesign 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Availability  of  the 

record  of  Decision  for  the  Potomac 

Consolidated  TRACON  Airspace 

Redesign. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  FAA  Order  1050. ID,  Policies 
and  Procedures  for  Considering 
Environmental  Impacts,  the  Federal 
Aviation  Administration  (FAA)  has 
made  a  final  determination  to  modify 
aircraft  routes,  altitudes  and  air  traffic 
control  procedures  used  in  a  23,000 
square  mile  area  around  Washington, 
DC.  These  procedures  relate  to  aircraft 
arriving  and  departing  from  Andrews 


Air  force  Base  (ADW),  Baltimore- 
Washington  International  Airport  (BWI), 
Dulles  International  Airport  (IAD). 
Reagan  Washington  National  Airport 
(DCA)  and  other  smaller  area  airports. 
The  FAA's  determinations  on  the 
airspace  redesign  are  contained  in  the 
Record  of  Decision  (ROD)  dated  May  1. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Carver,  Support  Manager, 
Potomac  TRACON.  (540)  349-7520.  E- 
mail:  wiUiam.carver%faa.gov. 
SUPPLEMENTARY  INFORMATION:  As 
discussed  in  the  ROD.  the  revised 
aircraft  routes,  altitudes  and  procedures 
will  be  established  in  a  manner 
consistent  with  the  alternative  "Existing 
Peripheral  Airspace  Ingress/Egress 
Transfer  Points  with  New  Internal 
Airspace  Design,"  Alternative  2. 
identified  as  the  preferred  alternative  in 
the  Final  Envfronmental  Impact 
Statement  (FEIS),  Potomac  Consolidated 
TRACON  (PCT)  Airspace  Redesign, 
prepared  by  the  FAA  and  dated 
December  2002,  The  FAA  issued  the 
FEIS  on  January  10.  2003. 

The  ROD  is  available  for  review  on 
the  Internet  at  http://www.faa.gov/ats/ 
potomac. 

Dated:  May  8.  2003. 
Barbara  |o  Cogliandro. 

Air  Traffic  Manager.  Potomac  TRACON. 
[FR  Doc.  03-12044  Filed  5-14-03:  8:45  am] 
BILUNG  CODE  4910-1^-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-28] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  ft)r 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  diis 
notice  contains  a  summciry  of  certain 
petitions  seeking  relief  from  specified 
requfrements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  "The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
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disposition.  Because  the  FAA  is 
intending  to  make  a  decision  on  the 
allocation  of  these  exemption  slots  in 
the  near  ftiture,  the  FAA  is  providing  an 
abbreviated  comment  period  of  10  days. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  27,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SVV.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Trcuisportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033.  Denni§  Emrick 
(202)  267-75174.  or  Sandy  Buchanan- 
Sumter  (202)  267-7271,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  May  9.  2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-14827. 

Petitioner:  Comair.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
permit  Comair  to  operate  certain  slots  at 
Ronald  Reagan  National  Airport, 
authorized  by  exemption  only,  to 
provide  nonstop  service  to  Savannah, 
Georgia,  and  Lexington,  Kentucky. 

Docket  No.:  FAA-2003-14975. 

Petitioner:  Spirit  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123.      . 

Description  of  Relief  Sought:  To 
permit  Spirit  Airlines,  Inc.  to  operate 
certain  slots  at  Ronald  Reagan  National 
Airport,  authorized  by  exemption  only. 


to  provide  nonstop  service  to  Detroit, 
Michigan,  or  Ft.  Lauderdale,  Florida. 

|FR  Doc.  0.3-12045  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4910-13-4> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2003-14911] 

Exemptions  From  Certain  Controlled 
Substances  and  Alcohol  Testing 
Regulations;  Mayflower  Transit  LLC 
dba  Aero  Mayflower  Transit  and  United 
Van  Lines  LLC  Requesting  Exemptions 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  application  for 
exemption:  request  for  comments. 

SUMMARY:  This  notice  announces  the 
FMCSA's  receipt  of  an  application  from 
Mayflower  Transit  LLC  and  United  Van 
Lines  LLC  for  exemptions  from  certain 
Federal  controlled  substance  and 
alcohol  testing  requirements.  The 
applicants  request  exemptions  that 
would  allow  them  to  impose  controlled 
substance  and  alcohol  testing  on  their 
non-CDL  (commercial  driver's  license) 
drivers  using  the  same  standards,  forms 
and  requirements,  and  in  the  same 
random  testing  pool,  as  their  CDL 
drivers. 

DATES:  Comments  must  be  received  on 
or  before  June  16,  2003. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facilitv,  Room  PL-401.  400  Seventh 
Street.  SW..  Washington.  DC  20590,  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
received  will  be  available  for 
examination  and  copying  at  the  above 
address  from  9  a.m.  to  5  p.m.  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  rtust  include  a  self- 
addressed,  stamped  postcard,  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  exemption 
apphcation  in  this  notice,  Ms.  Kaye 
Kirby,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
3109;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Mike  Falk, 
Office  of  the  Chief  Counsel,  (202)  366- 
1384.  FMCSA.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 


e.t.,  Monday  through  Friday,  except " 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4007  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  (Pub.  L.  105-178, 112  Stat.  107,  now 
codified  at  49  U.S.C  31315  and  31136), 
requires  FMCSA  to  publish  a  notice  in 
the  Federal  Register  for  each  exemption 
requested,  explain  that  the  request  has 
been  filed,  provide  the  public  with  an 
opportunity  to  inspect  the  safety 
analysis  and  any  other  relevant 
information  known  to  the  agency,  and 
provide  an  opportunity  to  comment  on 
the  request.  Prior  to  granting  a  request 
for  an  exemption,  the  agency  must 
publish  a  notice  in  the  Federal  Register 
identifying  the  person  or  class  of 
persons  who  will  receive  the  exemption, 
the  provisions  from  which  the  person 
will  be  exempt,  the  effective  period,  and 
all  terms  and  conditions  of  the 
exemption.  The  terms  and  conditions 
established  by  FMCSA  must  ensure  that 
the  exemption  will  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
by  complying  with  the  regulation. 

On  December  8,  1998,  FMCSA 
published  an  interim  final  rule 
implementing  section  4007  of  TEA-21 
(63  FR  67600).  The  regulations  at  49 
CFR  part  381  establish  the  procedures  to 
be  followed  to  request  waivers  and  to 
apply  for  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations,  and 
the  provisions  used  to  process  them. 

Exemption  Request 

Mayflower  and  United  Van  Lines 
have  requested  exemptions  that  would 
allow  them  to  impose  controlled 
substance  and  alcohol  testing  on  their    ■ 
non-CDL  drivers  using  the  same 
standards,  forms  and  requirements,  and 
in  the  same  random  testing  pool  as  their 
CDL  drivers. 

Mayflower  and  United  Van  Lines  note 
that  for  purposes  of  administrative 
efficiency  ajid  to  promote  safety  in  their 
operations,  Mayflower  and  United  Van 
Lines  have  included  all  of  the 
commercial  motor  vehicle  drivers, 
including  the  non-CDL  drivers,  in  the 
company  controlled  substance  and 
alcohol  testing  programs  conducted 
under  the  Department  of  Transportation 
regulations.  This  request  for  exemptions 
was  prompted  by  the  results  of  a 
compliance  review  conducted  by  the 
Federal  Motor  Carrier  Safety 
Administration  during  which 
Mayflower  was  cited  for  including  non- 
CDL  drivers  in  its  controlled  substances 
and  alcohol  testing  program. 
Consequently.  Mayflower  and  United 


Van  Lines  are  requesting  exemptions 
from  certain  controlled  substance  and 
alcohol  testing  requirements 
specifically,  49  CFR  382.105,  49  CFR 
382.305(I)(1),  and  49  CFR  40.13(a),  (b), 
(c)  and  (d). 

Mayflower  and  United  Van  Lines 
propose  two  conditions  for  their 
exemption  that  they  believe  would 
allow  the  FMCSA  to  monitor  whether 
they  have  met  the  required  annual 
random  testing  percentage.  First,  they 
intend  to  mark  each  driver  controlled 
substance  and  alcohol  testing  record 
with  either  "CDL  driver"  or  "non-CDL 
driver"  so  that  an  enforcement  officer 
can  readily  determine  which  records  are 
for  drivers  subject  to  49  CFR  part  383 
Commercial  Driver's  License  Standards; 
Requirements  and  Penalties.  Secondly, 
they  will  establish  a  random  testing 
program  that  will  test  all  drivers  (both 
CDL  drivers  and  non-CDL  drivers)  for 
controlled  substances  and  alcohol  at  an 
annual  rate  of  at  least  15  percent  for 
alcohol  and  at  least  55  percent  for 
controlled  substances.  The  applicants 
believe  by  implementing  these  two 
conditions  they  will  meet  the  minimum 
annual  random  testing  percentage  while 
still  having  a  single  pool  of  drivers  for 
random  selection. 


Request  for  Comments 

In  accordance  with  49  U.S.C. 
31315(b)(4)  and  31136(e),  FMCSA  is 
requesting  public  comment  from  all 
interested  persons  on  these  exemption 
applications.  All  comments  received 
before  the  close  of  business  on  the 
comment  closing  date,  indicated  at  the 
beginning  of  this  notice,  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the 
location  listed  under  the  address  section 
of  this  notice.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  public  docket  and  will  be 
considered  to  the  extent  practicable,  but 
FMCSA  may  make  its  decision  at  any 
time  after  the  close  of  the  conunent 
period.  In  addition  to  late  comments, 
FMCSA  will  also  continue  to  file,  in  the 
public  docket,  relevant  information  that 
becomes  available  after  the  comment 
closing  date.  Interested  persons  should 
continue  to  examine  the  public  docket 
for  new  material. 

Authority:  49  U.S.C.  31136  and  31315;  and 
49  CFR  1.73. 

Issued  on:  May  9,  2003. 

Pamela  M.  Pelcovits, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  03-12173  Filed  5-14-^)3;  8:45  am] 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Emergency  FederaJ  Register 

Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice, 
annoiances  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  natxire  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  November  5, 
2001  [66  FR  55979]. 

DATES:  OMB  approval  has  been 
requested  by  May  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Dalrymple  at  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Office  of  Crash  Avoidance 
Standards,  202-366-5559.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Exemption  from  the  Make 
Inoperative  Prohibition. 

OMB  Number:  New. 

Type  of  Request:  New  collection. 

Abstract:  On  Febraury  27,  2001, 
NHTSA  published  a  final  rule  (66  FR 
12638)  to  facilitate  the  modification  of 
motor  vehicle  so  that  persons  with 
disabilities  can  use  the  vehicle.  The 
regulation  is  found  at  49  CFR  Part  595 
Subpart  C — Vehicle  Modifications  to 
Accommodate  People  with  Disabilities. 
This  final  rule  included  two  new 
"collection  of  information,"  as  that  term 
is  defined  in  5  CFR  Part  1320 
Controlling  Paperwork  Burdens  on  the 
Public:  Modifier  identification  and  a 
document  to  be  provided  to  the  owner 
of  the  modified  vehicle  stating  the 
exemptions  used  for  that  vehicle  and 
any  reduction  in  load  carrying  capacity 
of  the  vehicle  of  more  than  100  kg  (220 
lbs). 

Affected  Public:  Businesses  that 
modify  vehicles,  after  the  first  retail 
sale,  so  that  the  vehicle  may  be  used  by 
persons  with  disabilities. 

Estimated  Total  Annual  Burden:  655 
hours  and  $7.48. 


ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  NHTSA  Desk  Officer. 
Comments  Are  Invited  On: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility. 

•  Whether  the  Department's  estimate 
for  the  burden  of  the  proposed 
information  collection  is  accurate. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  prior  to  May  30, 
2003. 

Issued  on:  May  9.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-12168  Filed  .5-14-03;  8:45  am] 

BILUNG  CODE  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  February  3, 
2003  [Volume  68,  No.  22,  Page  5331]. 
DATES:  Comments  must  be  submitted  on 
or  before  Jime  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Toth,  NHTSA,  400  Seventh  Street,  SW.. 
Room  6213,  NP0.122,  Washington,  DC 
20590.  The  telephone  number  for  Mr. 
Toth  is  (202)  366-5378. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  National  Automotive  Sampling 
System  (NASS). 
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OMB  Number:  2127-0021. 

Type  of  Request:  Continuation. 

Abstract:  The  collection  of  crash  data 
that  support  the  establishment  and 
enforcement  of  motor  vehicle 
regulations  that  reduce  the  severity  of 
injury  and  property  damage  caused  by 
motor  vehicle  crashes  is  authorized 
under  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (Pub.  L.  89- 
563,  Title  1,  Sec.  106,  108,  and  112). 
The  National  Automotive  Sampling 
System  (NASS)  Crashworthiness  Data 
System  (CDS)  of  the  National  Highv^ay 
Traffic  Safety  Administration 
investigates  high  severity  crashes.  Once 
a  crash  has  been  selected  for 
investigation,  researchers  locate,  visit, 
measure,  and  photograph  the  crash 
scene;  locate,  inspect,  and  photograph 
vehicles;  conduct  a  telephone  or 
personal  interview  with  the  involved 
individuals  or  surrogate;  and  obtain  and 
record  injury  information  received  from 
various  medical  data  sources.  NASS 
CDS  data  are  used  to  describe  and 
analyze  circumstances,  mechanisms, 
and  consequences  of  high  severity 
motor  vehicle  crashes  in  the  United 
States.  The  collection  of  interview  data 
aids  in  this  effort. 

Affected  Public:  Passenger  Motor 
Vehicle  Operators. 

Estimated  Total  Annual  Burden: 
5.807  hoiu-s. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW.,  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  May  9.  2003. 
Raymond  P.  Owings. 
Associate  Administrator  for  Advanced 
Research  and  Analysis. 
[FR  Doc.  03-12169  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  natiure  of  the  information  collections 
and  their  expected  biu-den.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  December  9, 
2002  67  FR  73005-73006. 
DATES:  Comments  must  be  submitted  on 
or  before  June  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Glerm  Karr  at  the  National  Highway 
Traffic  Safety  Administration.  National 
Center  for  Statistics  and  Analysis  (NPO- 
124).  202/366-4800.  400  Seventh  Street. 
SW,  Room  6124A.  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  National  Driver  Register. 

OMB  Number:  2127-0001. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  purpose  of  the  NDR  is 
to  assist  States  and  other  authorized 
users  in  obtaining  information  about 
problem  drivers.  State  motor  vehicle 
agencies  submit  and  use  the  information 
for  driver  licensing  purposes.  Other 
users  obtain  the  information  for 
transportation  safety  purposes. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Estimated  Total  Annual  Burden: 
1,979. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  hurden 
of  the  proposed  information  collection; 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC.  on  May  9,  2003. 
Raymond  P.  Owings, 
Associate  Administrator forAdvanced 
Research  and  Analysis. 
[FR  Doc.  03-12170  Filed  5-14-03;  8:45  am] 

nUJNG  COO€  4910-Se-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  3'^20^(Sub-Na 
1)1 

Union  Pacific  Railroad  Company — 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Petition  for  partial  revocation. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34320 1  to  permit  the  trackage  rights  to 
expire  on  or  about  May  22,  2003,  in 
accordance  with  the  agreement  of  the 
parties. 

DATES:  This  exemption  will  be  effective 
on  May  22,  2003.  Petitions  to  reopen 
must  be  filed  by  June  4,  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34320  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington. 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioners"  representative:  Robert  T. 
Opal.  1418  Dodge  Street.  Room  830, 
Omaha.  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Detlmar  (202)  565-1600 


'  On  March  7,  2003,  Union  Pacific  Railroad 
Company  (UP)  filed  a  notice  of  exemption  under 
the  Board's  class  exemption  procedures  at  49  CFR 
1180.2(d)(7).  The  notice  covered  the  agreement  by 
The  Burlington  Northern  and  Sania  Fe  Railway 
Company  (BNSF)  to  grant  temporary  overhead 
trackage  rights  to  UP  over  a  BNSF  line  of  railroad 
between  BNSF  milepost  2C3.0  near  Keddie.  CA,  and 
BNSF  milepost  0.0  near  Klamath  Falls.  OR,  a 
distance  of  approximately  203.0  miles.  See  Union 
Pacific  Haiiroad  Company — Trackage  Rights 
Exemption — The  Burlington  Northern  and  Santa  Fe 
Haiiway  Company.  STB  Finance  Docket  No.  34320 
(STB  ser\'ed  Mar.  26,  2003).  The  trackage  rights 
operations  under  the  exemption  were  scheduled  to 
begin  on  March  16,  2003. 


(Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  piirchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service,  Suite  405,  1925  K  Street, 
NW.,  Washington,  DC  20006. 
Telephone:  (202)  293-7776.  (Assistance 
for  the  hearing  impaired  is  available 
through  FIRS  at  1-800-877-8339.) 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  May  9,  2003. 

6y  the  Board.  Chairman  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12137  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4915-<X>-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34321  (Sub-No. 
1)] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Petition  for  partial  revocation. 


SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34321 '  to  permit  the  trackage  rights  to 
expire  on  or  about  May  12,  2003,  in 
accordance  with  the  agreement  of  the 
parties. 

DATES:  This  exemption  will  be  effective 
on  May  12,  2003.  Petitions  to  reopen 
must  be  filed  by  June  4,  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34321  (Sub-No.  1)  must  be 
filed  with  the  Siuface  Transportation 
Board.  1925  K  Street.  NW..  Washington, 


'  fti  March  7,  2003,  the  Union  Pacific  Railroad 
Company  (UP)  filed  a  notice  of  exemption  under 
the  Board's  class  exemption  procedures  at  49  CFR 
1180.2(d)(7).  The  notice  covered  the  agreement  by 
The  Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF)  to  grant  temporary  overhead 
trackage  rights  to  UP  over  BNSF's  rail  lines  between 
BNSF  milepost  143.2  near  Los  Angeles,  CA,  and    - 
BNSF  milepost  10.5  near  Riverside,  CA,  a  distance 
of  approximately  57.2  miles.  See  Union  Pacific 
Railroad  Company— Trackage  Rights  Exemption — 
The  Burlington  Northern  and  Santa  Fe  Railway 
Company,  STB  Finance  Docket  No.  34321  (STB 
served  Mar.  26,  2003).  The  trackage  rights 
operations  under  the  exemption  were  scheduled  to 
begin  on  March  14,  2003. 


DC  20423-0001.  hi  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Robert  T. 
Opal.  1416  Dodge  Street.  Room  830. 
Omaha.  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600 
(Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  vmte  to,  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service.  Suite  405,  1925  K  Street, 
NW.,  Washington,  DC  20006. 
Telephone:  (202)  293-7776.  (Assistance 
for  the  hearing  impaired  is  available 
through  FIRS  at  1-800-877-8339.) 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  May  9.  2003. 

By  the  Board.  Chairman  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  03-12138  Filed  5-14-03;  8:45  am] 
BILLING  CODE  491S-0fr-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34333  (Sub— No. 
1)] 

Union  Pacific  Raiiroad  Company— 
Traclcage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation,  Board 
DOT. 

ACTION:  Petition  for  partial  revocation. 


SUMMARY:  The  Board,  under  49  U.S.C. 
10502.  exempts  the  temporary  trackage 
rights  arrangement  between  Union 
Pacific  Railroad  Company  (UP)  and  the 
Bm-lington  Northern  and  Santa  Fe 
Railvkray  Company  (BNSF)  described  in 
STB  Finance  Docket  No.  34333, i  to 
permit  it  to  expire  on  or  about  May  10, 
2003. 

DATES:  This  exemption  is  effective  on 
May  9,  2003.  Petitions  to  reopen  must 
be  filed  by  June  4,  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 


Docket  No.  34333  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  T. 
Christopher  Lewis,  1416  Dodge  Street, 
Room  830,  Omaha.  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  piut:hased  from  Dd  2 
Da  Legal  Copy  Service  by  calling 
(202)  293-7776  (assistance  for  the 
hearing  impaired  is  available  through 
FIRS  at  1-800-377-8339)  or  by  visiting 
Suite  405.  1925  K  Street.  NW., 
Washington  DC  20006. 
'     Boarddecisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  May  9,  2003. 

By  the  Board.  Chainnan  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-12139  Filed  5-14-03;  8:45  am] 

BILLING  CODE  491  $-00-P 


'  The  temporary  trackage  rights  exempted  in 
Union  Pacific  Railroad  Company— Trackage  Rights 
Exemption — The  Burlington  Northern  and  Santa  Fe 
Railway  Company,  STB  Finance  Docket  No.  34333 
(STB  served  May  2,  2003),  are  over  BNSF's  rail  line 
from  BNSF  milepost  141.7  near  Rockview,  MO,  to 
BNSF  milepost  422.2  near  Jonesboro,  AR,  a  distance 
of  approximately  181.6  miles. 


DEPARTIMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34040] 

Riverview  Trenton  Railroad 
Company— Petition  for  Exemption 
From  49  U.S.C.  10901  To  Acquire  and 
Operate  a  Raii  Line  in  Wayne  County, 
Mi 

Pursuant  to  49  U.S.C.  10502.  the 
Surface  Transportation  Board  (Board)  is 
granting  an  exemption  from  the 
licensing  provisions  of  49  U.S.C.  10901 
to  the  Riverview  Trenton  Raifroad 
Company  (RTR)  to  allow  RTR  to  begin 
operation  as  a  new  railroad  over  1.45 
miles  of  track  located  on  a  site  formerly 
ovraed  by  the  McLouth  Steel  Company 
in  the  towns  of  Riverview  and  Trenton 
in  Wayne  County,  Michigan.  On  this 
site,  RTR  plans  to  establish  an 
intermodal  terminal  involving  the 
interchange  of  rail,  motor,  and  possibly 
at  some  imdetermined  future  date,  baige 
traffic.  RTR  also  plans  to  transport 
traffic  for  the  Detroit  Steel  Center,  a 
steel  mini-mill  operating  on  an  adjacent 
site.  RTR  seeks  to  interchange  rail  cars 
with  line  haul  carriers  operating 
adjacent  to  RTR. 
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In  granting  this  exemption,  the  Board 
has  analyzed  a  substantial  record 
generated  by  RTR  and  opponents  of  the 
exemption.  The  analysis  appears  in  a 
decision  that  is  being  issued 
simultaneously  with  the  publication  of 
this  notice.  That  decision  subjects  RTR's 
project  to  comprehensive 
environmental,  monitoring,  and 
reporting  conditions. 

The  decision  is  available  on  the 
Board's  Web  site  at  www.stb.dot.gov. 

Decided:  May  9.  2003. 
By  the  Board,  Chairman  Nober  and 
Commissioner  Morgan. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-12144  Filed  5-14-03;  8:45  am] 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34345] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption — Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  limited  overhead 
trackage  rights  to  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)i  over  UP  lines 
between  Port  Chicago,  CA,  at  milepost 
41.3  on  UP's  Tracy  Subdivision,  and 
Stage,  CA,  at  milepost  9.3  on  UP's 
Martinez  Subdivision,  a  distance  of 
approximately  28.7  miles — 6.3  on  the 
Tracy  Subdivision  and  22.4  miles  on  the 
Martinez  Subdivision. 

The  transaction  was  scheduled  to  be 
consiunmated  on  May  2,  2003.  The 
purpose  of  the  trackage  rights  is  to  allow 
BNSF  to  bridge  its  train  service  while 
BNSF's  main  line  is  out  of  service  due 
to  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 


»  On  May  6,  2003,  BNSF  filed  a  petition  for 
termination  of  this  trackage  rights  exemption  in 
Burlington  Northern  and  Santa  Fe  Railway 
Company-Trackage  Rights  Exemption-Union  Pacific 
Railroad  Company.  STB  Finance  Docket  No.  34345 
(Sub-No.  1),  wherein  BNSF  requests  that  the  Board 
permit  the  proposed  overhead  trackage  rights 
arrangement  described  in  the  present  proceeding  to 
expire  on  or  about  May  22,  2003.  That  petition  will 
be  addressed  by  the  Board  in  a  separate  decision. 


or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34345,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  2500  Lou  Menk  Drive,  PO  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Decided:  May  7,  2003. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12000  Filed  5-14-03;  8:45  am] 

BiLUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports,  Forms  and  Recordkeeping 
Requirements;  Activity  Under  0MB 
Review:  Part  249  Preservation  of 
Records 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  February  26,  2003  (68  FR 
vol.  68,  page  8958). 

DATES:  Written  comments  should  be 
submitted  by  June  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  Telephone  Number  (202)  366- 
4387,  Fax  Number  (202)  366-3383  or  e- 
mail  bernard.stankus@bts.gov. 

SUPPLEMENTARY  INFORMATION: 


Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Part  249  Preservation  of 
Records. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2138-0006. 

Forms:  None. 

Affected  Public:  U.S.  certificated 
carriers,  public  charter  operators  and 
overseas  military  personnel  charter 
operators. 

Abstract:  Title  14  CFR  part  249 
requires  U.S.  certificated  air  carriers, 
public  charter  operators  and  overseas 
military  personnel  charter  operators  to 
retain  such  records  as  general  cind 
subsidiary  ledgers,  journals  and  journal 
vouchers,  voucher  distribution  registers, 
accoimts  receivable  and  payable 
journals  and  ledgers,  subsidy  records 
documenting  imderlying  financial  and 
statistical  reports  to  the  Department, 
funds  reports,  consumer  records,  sales 
reports,  auditors'  and  flight  coupons,  air 
waybills,  etc.  Depending  on  the  nature 
of  the  document,  it  may  be  retained  for 
a  period  of  30  days  to  3  years.  Public 
charter  and  overseas  military  personnel 
charter  operators  must  retain  documents 
which  evidence  or  reflect  deposits  made 
by  each  charter  participant  and 
commissions  received  by,  paid  to,  or 
deducted  by  travel  agents,  and  all 
statements,  invoices,  bills  and  receipts 
from  suppliers  or  furnishers  of  goods 
and  services  in  cormection  with  the  tour 
or  charter.  These  records  are  retained  for 
6  months  after  completion  of  the  charter 
program. 

Estimated  Annual  Burden  Hours:  660 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Sti«et,  NW., 
Washington,  DC  20503.  Attention  BTS 
Desk  Officer. 

Comments  are  invited  on  whether  the 
record  retention  requirements  are 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  Department, 
including  whether  the  record  retention 
requirements  have  practical  utility; 
whether  the  accuracy  of  the 
Department's  estimate  of  burden  hours 
is  correct.  Also,  commenters  are  invited 
to  provide  suggestions  on  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
requirements  on  respondents,  including 
the  use  of  automated  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  May  8,  2003. 
Donald  W.  Bright, 

Assistant  Director.  Office  of  Airline 
Information. 

[FR  Doc.  03-12046  Filed  5-14-03;  8:45  amj 

BILUNG  CODE  491(>-FE-P 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports,  Forms  and  Recordkeeping 
Requirements;  Activity  Under  OMB 
Review:  Report  of  Extension  of  Credit 
to  Political  Candidates 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  February  26,  2003  (68  FR 
vol.  68,  page  8959). 
DATES:  Written  comments  should  be 
submitted  by  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Sti^t,  SW..  Washington,  DC  20590- 
0001.  Telephone  Number  (202)  366- 
4387,  Fax  Number  (202)  366-3383  or  e- 
mail  bemard.stankus@bts.gov. 
SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Report  of  Extension  of  Credit  to 
Political  Candidates. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2138-0016. 

Forms:  183. 

Affected  Public:  U.S.  air  carriers  that 
extend  credit  to  political  candidates 
during  Federal  elections. 

Background 

The  Department  uses  this  Form  183  as 
the  means  to  fulfill  its  obligation  under 
the  Federal  Election  Campaign  Act  of 
1971  (the  Act).  The  Act's  legislative 
history  indicates  that  one  of  its  statutory 
goals  is  to  prevent  candidates  for 
Federal  political  office  from  incurring 


large  amounts  of  unsecured  debt  vdth 
regulated  transportation  companies  [e.g. 
airlines).  This  information  collection 
allows  the  Department  to  monitor  and 
disclose  the  amount  of  tmsecured  credit 
extended  by  airlines  to  candidates  for 
Federal  office.  All  certificated  air 
carriers  are  required  to  submit  this 
information. 

Estimated  Armual  Burden  Hours:  24 
hours. 

ADDRESSES:  Send  conmients  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725— 17th  Street,  NW., 
Washington,  DC  20503,  Attention  BTS 
Desk  Officer. 

Comments  are  invited  on:  Whether 
this  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  Department 
concerning  extension  of  credit  to 
political  candidates  by  airlines. 
Comments  should  address  whether  the 
information  will  have  practical  utility; 
the  accxiracy  of  the  Depjutment.'s 
estimate  of  the  burden  of  the  proposed' 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002  (44  U.S.C.  3501  note),  requires 
a  statistical  agency  to  clearly  identify 
information  it  collects  for  non-statistical 
purposes.  BTS  hereby  notifies  the 
respondents  and  the  public  that  BTS 
uses  the  information  it  collects  imder 
this  OMB  approval  for  non-statistical 
purposes  including,  but  not  limited  to, 
publication  of  both  Respondent's 
identity  and  its  data,  submission  of  the 
information  to  agencies  outside  BTS  for 
review,  analysis  and  possible  use  in 
regulatory  and  other  administrative 
matters. 

Issued  in  Washington,  DC,  on  May  8,  2003. 
Donald  W.  Bright, 

Assistant  Director,  Airline  Information, 
Bureau  of  Transportation  Statistics. 
[FR  Doc.  03-12047  Filed  5-14-03;  8:45  am) 
BILUNG  CODE  4910-FE-P 


ACTION:  Notice  and  request  for 
comments. 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2003- 
37 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


SUMMARY:  The  Department  of  tiie 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  tiie  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2003-37, 
Documentation  Provisions  for  Certain 
Taxpayers  Using  the  Fair  Market  Value 
Method. 

DATES:  Written  comments  should  be 
received  on  or  before  July  14,  2003  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Gleim  P.  Kirkland,  hitemal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945.  or 
through  the  Internet  at 
CAROL.A.SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Documentation  Provisions  for 
Certain  Taxpayers  Using  the  Fair  Market 
Value  Method  of  Internet  Expense 
Apportionment. 

OMB  Number:  1545-1833. 
Revenue  Procedure  Number:  Revenue 
Procedure  2003-37. 

Abstract:  Revenue  Procedure  2003-37 
describes  docimientation  and 
information  a  taxpayer  that  uses  the  fair 
market  value  method  of  apportionment 
of  interest  expense  may  prepare  and 
make  available  to  the  Service  upon 
request  in  order  to  establish  the  fair 
market  value  of  the  taxpayer's  assets  to 
the  satisfaction  of  the  Commissioner  as 
required  by  §  1.861-9T(g)(l)(iii).  It  also 
sets  forth  the  procedures  to  be  followed 
in  the  case  of  elections  to  use  the  fair 
market  value  method. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents 
and/or  Recordkeepers:  125. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  5  hours. 
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Estimated  Total  Annual  Reporting 
and/or  Recordkeeping  Burden:  625 
hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retxun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  May  8,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-12187  Filed  5-14-03;  8:45  am] 

BILLING  COOE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8876 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8876,  Excise  Tax  on  Structured 
Settlement  Factoring  Transactions. 
DATES:  Written  comments  should  be 
received  on  or  before  July  14,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gleim  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  on  Structured 
Settlement  Factoring  Transactions. 
'OMB  Number:  1545-1826. 

Form  Number:  8876. 

Abstract:  Form  8876  is  used  to  report 
structiued  settlement  transactions  and 
pay  the  applicable  excise  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individual. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  5 
hours,  36  minutes.  • 

Estimated  Total  Annual  Burden 
Hours:  560. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  9,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 

[FR  Doc.  03-12188  Filed  5-14-03;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2003- 
39 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federcd  agencies  to  take  this 
opportimity  to  comment  on  proposed 
emd/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2003-39,  Section 
1031  LKE  (Like-Kind  Exchanges)  Auto 
Leasing  Programs. 
DATES:  Written  comments  should  be 
received  on  or  before  July  14,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
through  the  intei^et  at 
CAROL.A.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Section  1031  LKE  (Like-Kind 
Exchanges)  Auto  Leasing  Programs. 
OMB  Number:  1545-1834. 


Revenue  Procedure  Number:  Revenue 
Procediu-e  2003-39. 

Abstract:  Revenue  Procediue  2003-39 
provides  safe  harbors  for  certain  aspects 
of  the  qualification  imder  §  1031  of 
certain  exchanges  of  property  piusuant 
to  LKE  Programs  for  federal  income  tax 
purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
8,600. 

Estimated  Average  Time  Per 
Respondent:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  8,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generedly,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
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be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  8,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-12189  Filed  5-14-03;  8:45  am] 

BILLING  CODE  483(M>1-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  Senior  Fellowship 
Competition 

AGENCY:  United  States  Institute  of  Peace. 


ACTION:  Notice. 


SUMMARY:  The  agency  is  soliciting 
appUcations  for  Senior  Fellowships 
from  scholars  or  practitioners  who 
conduct  research  related  to  the  peaceful 
resolution  of  international  conflict. 
Fellowship  entails  residence  at  agency 
in  Washington,  DC,  for  up  to  ten  months 
begiiming  October  1,  2004. 

DATES:  Application  Material  Available 
Upon  Request.  Receipt  Date  for  Return 
of  Applications:  September  15,  2003. 
Notification  of  Awards:  April,  2004. 

ADDRESSES:  For  application  materials, 
visit  the  Institute's  Web  site  at  http:// 
www.usip.org,  or  contact:  United  States 
Institute  of  Peace,  Jennings  Randolph 
Program,  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036-3011,  (202) 
429-6063  (fax),  (202)  457-1719  (TTY), 
irprogram@usip.org  (e-mail). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennings  Randolph  Program,  Phone 
(202) 429-3886. 

Dated:  April  2,  2003. 
Bernice  J.  Carney, 
Director,  Office  of  Administration. 
[FR  Doc.  03-12141  Filed  5-14-03:  8:45  am] 
BILUNG  CODE  6620-AR-M 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  03-14483,  No.  1] 
RIN2127-AH79 

Federal  Motor  Vehicle  Safety 
Standards;  Brake  Hoses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Pursuant  to  the  agency's  grant 
of  a  joint  petition  from  Elf  Atochem 
North  America,  Inc.,  Mark  IV  Industrial/ 
Dayco  Eastman,  and  Parker  Hannifin 
Corporation,  NHTSA  proposes  to  update 
the  Federal  motor  vehicle  safety 
standard  on  brake  hoses  to  incorporate 
the  substantive  specifications  of  several 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practices  relating  to 
hydraulic  brake  hoses,  vacuum  brake 
hoses,  ail  brake  hoses,  and. plastic  air 
brake  tubing. 

DATES:  Comments  must  be  received  on 
or  before  July  14,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  above  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Alternatively,  you  may 
submit  your  comments  electronically  by 
logging  onto  the  Docket  Management 
System  (DMS)  Web  site  at  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  view 
instructions  for  filing  your  comments 
electronically.  Regardless  of  how  you 
submit  your  comments,  you  should 
mention  the  docket  nunii)er  of  this 
dociunent. 

You  may  call  the  Docket  at  202-366- 
9324.  Docket  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  Mr.  Jeffrey  Woods, 
Vehicle  Dynamics  Division,  Office  of 
Vehicle  Safety  Standards  (Telephone: 
202-366-6206) (Fax:  202-366-4921). 
Mr.  Woods'  mailing  address  is  National 
Highway  Traffic  Safety  Administration/ 
DOT,  NPS-22.  400  Seventh  St..  SW., 
Washington.  DC  20590. 

For  legal  issues,  Mr.  George  Feygin, 
Office  of  the  Chief  Counsel  (Telephone: 
202-366-2992) (Fax:  202-366-3820). 
Mr.  Feygin's  mailing  address  is  National 
Highway  Traffic  Safety  Administration, 
NCC-20,  400  Seventh  St.,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

II.  Joint  Petition  for  Rulemaking 

III.  Summary  of  Response  to  Petition 

IV.  NHTSA's  Proposed  Revisions  to  FMVSS 
No.  106 

A.  Hydraulic  Brake  Hoses 

1.  Pressure  Test 

2.  Constriction 

3.  Volumetric  Expansion 

4.  Whip  Resistance  Test 

5.  Tensile  Strength 

6.  Water  Absorption  and  Pressure  Test, 
Tensile  SUength,  and  Whip  Resistance 

7.  Low  temperature  Resistance  Test 

8.  Brake  Fluid  Compatibility,  Constriction, 
and  Burst  Strength 

9.  Ozone  Resistance 

10.  End  Fitting  Corrosion  Resistance 

11.  High  Temperature  Impulse  Test 

B.  Air  Brake  Hoses 

1.  Dimensional  Requirements 

2.  Construction  and  Lat)eling 

3.  Manufacturer  Identification 

4.  Constriction 

5.  High  Temperature  Resistance 

6.  Low  Temperature  Resistance 

7.  Oil  Resistance 

8.  Ozone  Resistance 

9.  Length  Change 

10.  Adhesion 

11.  Air  Pressure  (leakage] 

12.  Burst  Strength 

13.  Tensile  Strength 

14.  Water  Absorption  and  Tensile  Strength 

15.  Zinc  Chloride  Resistance 

16.  End  Fitting  Corrosion  Resistance 

17.  Minimum  Bend  Radius 

C.  Vacuum  Brake  Hoses 

1.  Constriction 

2.  High  Temperature  Resistance 

3.  Low  Temperature  Resistance 

4.  Ozone  Resistance      , 

5.  Burst  Strength 

6.  Vacuum  Deformation 

7.  Bend  Test 

8.  Swell  (Fuel  Resistance) 

9.  Adhesion 

10.  Deformation 

11.  End  Fitting  Corrosion  Resistance 

D.  Plastic  Air  Brake  Tubing 

1.  Classification 

2.  Dimensions  and  Tolerances 

3.  One  Hundred  Percent  Leak  Test 

4.  Burst  Test 

5.  Moisture  Absorption 

6.  Ultraviolet  Resistance 

7.  Cold  temperature  Flexibility 

8.  Heat  Aging 

9.  Zinc  Chloride  Resistance 

10.  Methyl  Alcohol  Resistance 

11.  Stiffness 

12.  Boiling  Water  Stabilization  and  Burst 
Test 

13.  Cold  Temperature  Impact 

14.  Adhesion 

15.  Heat  Aging  and  Adhesion  Test 

16.  Collapse  Resistance 

17.  Oil  Resistance 

18.  Ozone  Resistance 

E.  Plastic  Air  Brake  Tubing  Assemblies  and 
End  Fittings 

1.  Tensile  Strength 

2.  Hot  Tensile  Strength 

3.  Conditioned  Pull  Test 

4.  Vibration  Leak  Test 


5.  Proof  and  Burst  Test 

6.  Serviceability  Test 

7.  Fitting  Compatibility  Test 

8.  Constriction 

9.  End  Fitting  Dimensional  Requirements 
10.  End  Fitting  Corrosion  Resistance 

V.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Executive  Order  13132  (Federalism) 

E.  Civil  Justice  Reform 

F.  Paperwork  Reduction  Act 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Unfunded  Mandates  Reform  Act 
I.  Plain  Language 

J.  Regulation  Identifier  Numt)er  (RIN) 
K.  Comments 

I.  Background 

This  document  responds  to  a  joint 
petition  for  rulemaking  filed  on  October 
30,  1998,  by  Elf  Atochem  North 
America,  hic,  Mark  IV  Industrial/Dayco 
Eastman,  and  Parker  Hannifin 
Corporation,  three  brake  hose 
manufacturers.  The  petitioners  request 
that  certain  requirements  relating  to 
brake  hoses,  brake  hose  tubing,  and 
brake  hose  end  fittings  that  are  presently 
administered  by  the  Federal  Motor 
Carrier  Safety  Administration  (FMCSA) 
be  incorporated  into  the  brake  hose 
standard  that  is  currently  administered 
by  the  National  Highway  Traffic  Safety 
Administration  ("NHTSA"  or  the 
"agency").  Specifically,  the  petitioners 
request  incSrporation  of  the 
requirements  in  §  393.45  (Brake  tubing 
and  hose,  adequacy)  and  §  393.46  (Brake 
tubing  and  hose  connections)  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  into  §571.106 
(Brake  hoses)  of  the  Federal  motor 
vehicle  safety  standards  ("FMVSS"). 

Sections  393.45  and  393.46  of  th>T 
FMCSRs  require  that  brake  hose,  tubing, 
and  fittings  on  "commercial  motor 
vehicles"  be  maintained  according  to 
certain  specifications  adopted  by  the 
Society  of  Automotive  Engineers 
("SAE").  A  "commercial  motor  vehicle" 
is  defined,  in  §  393.5  of  the  FMCSRs,  as 

any  self-propelled  or  towed  motor  vehicle 
used  on  a  highway  in  interstate  commerce  to 
transport  passengers  or  property  when  the 
vehicle — 

(1)  Has  a  gross  vehicle  weight  rating  or 
gross  combination  weight  rating,  or  gross 
vehicle  weight  or  gross  combination  weight, 
of  4,537  kg  (10,001  lbs.)  or  more;  whichever 
is  greater;  or 

(2)  Is  designed  or  used  to  transport  more 
than  8  passengers  (including  the  driver)  for 
compensation;  or 

(3)  Is  designed  or  used  to  transport  more 
than  15  passengers,  including  the  driver,  and 
is  not  used  to  transport  passengers  for 
compensation;  or 


(4)  Is  used  in  transporting  material  found 
by  the  Secretary  of  Transportation  to  b»e 
hazardous  under  49  U.S.C.  5103  and 
transported  in  a  quantity  requiring 
placeu°ding  under  regulations  prescribed  by 
the  Secretary  under  49  CFR,  subtitle  B, 
chapter  I,  subchapter  C 

Pursuant  to  §  393.45,  brake  tubing  and 
hose  on  commercial  motor  vehicles 
must  conform  to  the  following  SAE 
specifications:  SAE  Recommended 
Practice  J1149  (Metallic  Air  Brake 
System  Tubing  and  Pipe— July  1976); 
SAE  Recommended  Practice  J844 
(Norunetallic  Air  Brake  System  Type 
B — October  1980);  SAE  Recommended 
Practice  J1402  (Automotive  Air  Brake 
Hose  and  Hose  Assemblies — ^June  1985); 
SAE  Recommended  Practice  J1401 
(Road  Vehicle  Hydraulic  Brake  Hose 
Assemblies  for  Use  with  Non  Petroleum 
Base  Hydraulic  Fluid — June  1985);  and 
SAE  Recommended  Practice  J1403 
(Vacuum  Brake  Hose — ^June  1985). 
Under  section  393.46,  tube  fittings  on 
cconmercial  motor  vehicles  must 
conform  to  the  requirements  of  either 
SAE  Standard  J512  (Automotive  Tube 
Fittings— October  1980)  or  SAE  J246 
(Spherical  and  Flanged  Sleeve 
(Compression)  Tube  Fittings — March 
1981). 

The  Federal  Highway  Administration 
("FHWA"),  which  was  responsible  for 
administering  the  FMCSRs  prior  to  the 
formation  of  the  Federal  Motor  Carrier 
Safety  Administration,  issued  a  Notice 
of  Proposed  Rulemaking  on  April  14, 
1997  (62  FR  18170).  The  FHWA 
proposed  amending  part  393  of  the 
FMSCRs  to,  among  other  things,  remove 
obsolete  and  redundant  regulations  and 
resolve  inconsistencies  between  part 
393  and  NHTSA's  FMVSS.  The  FHWA 
stated  that  because  it  has  no  statutory 
authority  to  regulate  vehicle 
manufacttuers  or  manufactiuers  of  brake 
hose,  tubing,  or  fittings,  all  such 
regulations  should  be  included  in 
NHTSA's  FMVSS  rather  than  in  the 
FMCSRs.  The  FHWA  proposed  adopting 
a  requirement  that  commercial  motor 
vehicles  be  maintained  in  compliance 
with  FMVSS  No.  106. 

Accordingly,  FHWA's  NPRM 
included  a  proposal  to  delete  from 
§§393.45  and  393.46  all  but  one  of  the 
references  to  SAE  specifications 
applicable  to  metallic  brake  tubing, 
nonmetallic  brake  tubing,  air  brake 
hose,  hydraulic  brake  hose,  vacuum 
brake  hose,  air  brake  tube  fittings,  and 


'  The  FMCSRs  contain  two  different  definitions  of 
"commercial  motor  vehicle':  one  in  §  393.5  and 
another  in  section  382.107.  The  latter  definition  is 
narrower  than  the  former.  We  note  that  all 
references  throughout  this  document  to 
"commercial  motor  vehicle"  are  to  the  broader 
dehnition  found  in  section  393.5. 


spherical  and  flanged  sleeve  tube 
fittings.  In  place  of  the  SAE 
specifications,  FHWA  proposed  that 
§  393.45  state  that  all  brake  hose  and 
tubing,  brake  hose  assemblies,  and 
fittings  must  meet  the  applicable 
requirements  of  FMVSS  No.  106.  The 
proposal  included  retaining  one 
reference  to  SAE  J844  in  §  393.45  for 
coiled  nylon  brake  hose  and  hose 
assemblies.  Presently,  FMVSS  No.  106 
excludes  coiled  nylon  brake  hose/ 
assemblies  that  comply  with  FMCSR 
§  393.45  from  certain  requirements, 
namely  S7.3.6  (length  change),  S7.3.10 
(tensile  strength),  and  S7.3.11  (tensile 
strength  of  an  assembly  after  inunersion 
in  water). 

FHWA's  NPRM  aroused  concerns. 
Several  brake  hose  manufacturers  and 
one  engineering  consultant  submitted 
comments  objecting  to  the  proposed 
deletion  of  all  but  one  reference  to  the 
SAE  specifications  from  §§  393.45  and 
393.46  of  the  FMCSRs.  hi  addition,  a 
letter  signed  by  44  Members  of  Congress 
was  sent  to  the  Secretary  of 
Transportation  on  November  3, 1997, 
expressing  their  concern  over  FHWA's 
proposal  to  repeal  its  safety  standards 
for  commercial  motor  vehicle  brake 
hose,  brake  tubing,  and  fittings. 

In  response  to  mese  concerns,  the 
Department  of  Transportation  held  a 
public  meeting  on  March  24,  1998.  In 
attendance  were  representatives  hova 
FHWA  and  NHTSA,  several  brake  hose/ 
tubing/fitting  manufacturers,  a  truck 
manufactiu-er,  a  truck  manufacturers 
association,  an  explosives  manufactiuer, 
a  truck  users  association,  and  United 
States  Congressman  Thomas  Sawyer  (D- 
Ohio). 

At  the  public  meeting,  representatives 
from  NHTSA  and  FHWA  said  that  they 
favored  consolidating  all  requirements 
for  brake  hose,  brake  tubing,  and  fittings 
in  FMVSS  No.  106,  instead  of 
maintaining  separate  requirements 
under  the  jiuisdiction  of  two  different 
agencies.  "They  explained  that 
consolidation  of  the  requirements 
would,  among  other  things,  make  them 
more  enforceable.  Some  of  the  brake 
component  manufacturers  stated  their 
opposition  to  deleting  the  SAE 
specifications  for  their  products.  FHWA 
and  NHTSA  indicated  that  anyone 
opposed  to  FHWA's  proposal  was 
welcome  to  file  a  petition  for 
rulemaking  requesting  that  the  SAE 
specifications  proposed  for  deletion  for 
the  FMCSRs  be  incorporated  into 
FMVSS  No.  106. 

n.  Joint  Petition  for  Rulemaking 

On  October  30,  1998,  Elf  Atochem 
North  America,  Inc.,  Mark  IV  Industrial/ 
Dayco  Eastman,  and  Parker  Hannifin 


Corporation  jointly  submitted  a  petition 
for  rulemaking  asking  the  agency  to 
incorporate  into  FMVSS  No.  106  the 
SAE  specifications  for  brake  hose,  brake 
tubing,  and  fittings  that  FHWA 
proposed  deleting  from  §§  393.45  and 
393.46  of  the  FMCSRs.  The  petition 
requested  that  the  application  of  these 
SAJE  specifications  be  limited  to  hose, 
tubing,  and  fittings  used  on  trucks, 
truck-trailer  combinations,  and  buses 
with  either  a  GVWR  greater  than  10,000 
lbs.  or  which  are  designed  to  transport 
16  or  more  people,  including  the  driver. 
In  addition,  the  petitioners  requested 
that  the  current  versions  of  the  SAE 
specifications  be  adopted  instead  of  the 
older  versions  cited  in  the  FMCSRs. 

m.  NHTSA's  Response  to  the  Joint 
Petition 

NHTSA  has  decided  to  grant  the  joint 
petition  for  rulemaking.  The  agency 
agrees  with  the  petitioners  that  there  is 
a  safety  need  to  transfer  the  brake  hose, 
tubing,  and  fitting  requirements 
currently  contained  in  §§  393.45  and 
393.46  of  the  FMCSRs  to  FMVSS  No. 
106,  before  those  requirements  are 
deleted.  NHTSA  tentatively  concludes 
that  to  ensure  the  continued  safety  of 
conunercial  motor  vehicle  braking 
systems,  the  substantive  specifications 
of  the  SAE  Recommended  Practices 
should  be  incorporated  into  FMVSS  No. 
106,  With  a  few  exceptions  as  noted. 
This  would  involve,  among  other 
changes,  establishing  a  new  category  in 
the  standard  for  plastic  air  brake  tubing, 
end  fittings,  and  tubing  assemblies. 

NHTSA's  decision  to  grant  the  joint 
petition  is  also  based  on  the  fact  that 
FMVSS  No.  106  has  not  been 
substantially  updated  in  many  years. 
Revisions  over  the  past  20  years  have 
primarily  addressed  labeling  issues, 
inclusion  of  metric-sized  brake  hoses, 
updating  test  fluids  to  match  advances 
in  industry,  and  minor  regulatory 
revisions  to  individual  test  conditions 
such  as  the  whip  test  and  the  adhesion 
test.  The  agency  notes  that  most  of  the 
substantive  requirements  currently  in 
Standard  106,  other  than  the  labeling 
requirements,  were  originally  based  on 
SAE  standards  and  American  Society 
for  Testing  and  Materials  (ASTM) 
standards  referenced  therein.  While  the 
SAE  and  ASTM  standards  have  been 
modified  over  time  to  keep  pace  with 
technological  developments  in  the 
industry,  the  substantive  requirements 
of  FMVSS  No.  106  have  remained   ' 
relatively  unchanged.  Therefore, 
NHTSA's  proposed  changes  to  Standard 
No.  106  would  take  into  account  the 
substantial  technological  developments 
that  have  occurred  and  align  the 
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standard's  requirements  with  standard 
industry  practices,  hicorporating  many 
of  the  SAE  standard's  performance 
requirements  is  consistent  with  Office  of 
Management  and  Budget  (OMB) 
Circular  A-119,  which  directs  federal 
agencies  to  use  and/or  develop 
voluntary  consensus  industry  standards, 
in  accordance  with  Public  Law  104-113, 
the  "National  Technology  Transfer  and 
Advancement  Act  of  1995." 

The  agency's  proposal  differs  in  a 
number  of  respects,  however,  from  that 
requested  by  the  petitioners — 

First,  as  explained  in  greater  detail 
below,  instead  of  simply  incorporating 
complete  SAE  standards  bv  reference  as 
the  FMCSRs  currently  do.  NHTSA 
proposes  to  incorporate  only  the 
specific  requirements/specifications  of 
the  SAE  standards  that  are  either  more 
rigorous  than  those  in  Standard  No.  106 
or  are  not  present  at  all  in  FMVSS  No. 
106. 

Second,  the  agency  does  not  propose 
to  limit  the  application  of  those  SAE 
requirements/specifications  to  brake 
hose,  tubing,  and  fittings  used  on 
commercial  motor  vehicles.  NHTSA 
tentatively  concludes  that  all  brake 
hose,  tubing,  and  fittings  can  and 
should  meet  the  requirements/ 
specifications,  regardless  of  their  end 
use. 

Third,  although  NHTSA  agrees  with 
the  petitioners  that  proposed  changes  to 
FMVSS  No.  106  should  be  based  on  the 
most  recent  versions  of  the  SAE 
standards,  instead  of  the  older  versions 
cited  in  the  FMCSRs,  the  agency  notes 
that  a  number  of  SAE's  standards  have 
been  updated  since  the  joint  petition 
was  filed.  Accordingly.  NHTSA 
proposes  to  rely  on  the  most  recent 
versions  of  the  SAE  standards. 

Fourth,  the  agency  does  not  propose 
to  incorporate  SAE  standards  relating  to 
copper  tubing,  galvanized  steel  pipe,  or 
end  fittings  used  with  metallic  or  non- 
metallic  tubing  because  these  materials 
are  occasionally  used  in  chassis 
plumbing  and  these  products  are  not 
considered  to  be  brake  hoses,  thus  it 
would  not  be  appropriate  to  include 
them  in  FMVSS  No.  106. 

Fifth,  NHTSA  is  not  proposing  to 
incorporate  the  material  and 
construction  specifications  for  Type  A 
and  Type  B  tubing  contained  in  SAE 
J844,  Nonmetallic  Air  Brake  System 
Tubing,  and  SAE  J1394,  Metric 
Nonmetallic  Air  Brake  System  Tubing 
because  the  agency  tentatively 
concludes  that  incorporating  those 
material  specifications  would  be  design- 
restrictive. 

Sixth,  NHTSA  does  not  propose  to 
incorporate  the  manufacturer 
identification  requirements  in  SAE 


J1401,  Hydraulic  Brake  Hose  Assemblies 
for  Use  with  Nonpetroleum-Base 
Hydraulic  Fluids,  because  it  tentatively 
concludes  that  the  manufacturer 
identification  requirements  already 
present  in  FMVSS  No.  106  are 
sufficient. 

rV.  Proposed  Revisions  to  FMVSS  No. 
106 

The  following  sections  describe  the 
changes  NHTSA  proposes  to  make  to 
Standard  No.  106's  performance 
requirements  and  test  procedures 
relating  to:  (a)  Hydraulic  brake  hose;  (b) 
air  brake  hose;  (c)  vacuum  brake  hose; 
(d)  plastic  air  brake  tubing;  and  (e) 
plastic  air  brake  tubing  assemblies  and 
end  fittings.  Each  section  contains  a 
table  comparing  the  performance 
requirements  and  test  procedures  of 
FMVSS  No.  106  to  the  relevant  SAE 
Recommended  Practice/Standard  and  a 
requirement-by-requirement/procedure- 
by-procedure  explanation  of  the  changes 
NHTSA  is  proposing.  Generally 
speaking,  whenever  an  SAE 
specification  is  more  stringent  than  the 
corresponding  FMVSS  No.  106 
requirement/procedure,  NHTSA 
proposes  to  incorporate  the  SAE 
specification. 

A.  Hydraulic  Brake  Hoses 

NHTSA 's  performance  requirements 
and  test  procedures  relating  to  hydraulic 
brake  hoses  are  located  in  paragraph 
S5.,  Requirements — Hydraulic  brake 
hose,  brake  hose  assemblies,  and  brake 
hose  end  fittings,  and  paragraph  S6., 
Test  procedures — Hydraulic  brake  hose, 
brake  hose  assemblies,  and  brake  hose 
end  fittings  of  FMVSS  No.  106.  The 
corresponding  SAE  specifications  are 
contained  in  SAE  Surface  Vehicle 
Standard  J1401,  Hydraulic  Brake  Hose 
Assemblies  for  Use  with  Nonpetroleum- 
Base  Hydraulic  Fluids,  Rev.  September 
1999  (SAE  J1401). 

The  performance  requirements  and 
test  procedures  for  hydraulic  brake 
hoses  in  FMVSS  No.  106  and  SAE  J1401 
are  similar,  but  not  identical.  In  many 
cases,  the  requirements  and  procedures 
in  SAE  J1401  are  more  stringent  than 
the  corresponding  requirements  and 
procedures  in  paragraphs  S5  and  S6  of 
FMVSS  No.  106.  For  example,  in 
recognition  of  the  fact  that  underhood 
temperatures  have  increased  in  modern 
passenger  cars  and,  therefore,  front 
brake  hoses  near  the  engine 
compartment  are  subjected  to  these 
higher  temperatures,  SAE  J1401 
recommends  subjecting  hydraulic  brake 
hose  to  a  hot  impulse  test.  In  contrast, 
FMVSS  No.  106  does  not  specify  a  hot 
impulse  test  because  many  of  the 
specifications  in  the  standard  originated 


in  the  late  1960s,  when  underhood 
temperatures  were  lower. 

Generally,  in  those  instances  in  which 
the  performance  requirements  and  test 
procedures  in  SAE  J1401  are  more 
rigorous,  as  with  the  hot  impulse  test 
specification,  NHTSA  is  proposing  to 
incorporate  the  SAE  J1401  requirement/ 
procedure.  Where  the  requirements  and  ' 
procedures  of  FMVSS  No.  106  are  either 
more  stringent  or  are  not  addressed  at 
all  in  SAE  J1401,  however,  the  agency 
is  proposing  to  retain  the  FMVSS  No. 
106  requirement/procedure. 

The  agency  notes  that  because  the 
reach  of  §  393.45  of  the  FMCSRs  is 
limited  to  "commercial  motor  vehicles," 
the  performance  requirements  and  test 
procedures  in  SAE  J1401  are,  at  present, 
only  being  applied  to  hydraulic  brake 
hose  in  use  on  those  vehicles.  In 
contrast,  FMVSS  No.  106's 
requirements/procedures  apply  to  all 
hydraulic  brake  hoses,  regardless  of 
their  end  use.  One  question  that  arises 
in  connection  with  NHTSA's  proposal 
to  incorporate  many  of  SAE  J1401's 
specifications,  therefore,  is  whether  to 
restrict  application  of  those 
specifications  to  hydraulic  brake  hoses 
designed  for  use  on  commercial  motor 
vehicles.  NHTSA  proposes  to  apply  the 
specifications  of  SAE  J1401  to  all 
hydraulic  brake  hoses,  regardless  of  the 
type  of  vehicle  on  which  it  is  installed. 
The  agency  does  not  favor  the  creation 
of  a  separate  category  of,  for  example, 
"commercial"  hydraulic  brake  hoses 
that  would  include  the  more  severe  test 
conditions  only  for  those  particular 
brake  hoses  because  NHTSA  tentatively 
concludes  that  all  types  of  brake  hoses 
can  and  should  meet  the  current  SAE 
J1401  specifications. 

Many  light  vehicles,  including 
passenger  cars,  are  currently 
manufactured  using  brake  hoses  that 
meet  SAE  J1401  specifications  or  other, 
proprietary  standards  that  are  more 
severe  than  Standard  106.  Although  it  is 
not  clear  whether  replacement  brake 
hoses  are  also  designed  to  meet  these 
more  rigorous  specifications,  NHTSA 
tentatively  concludes  that  it  is  in  the 
interest  of  safety  to  specify  that  they  do 
so.  From  a  safety  standpoint,  if  a 
replacement  brake  hose  which  does  not 
meet  SAE  J1401  specifications  were  to 
be  installed  on  a  vehicle  originally 
outfitted  with  hose  designed  to  meet  the 
specifications  of  SAE  J1401  (or  another 
proprietary  standard  more  stringent 
than  FMVSS  No.  106),  the  vehicle  brake 
hose  would  be  more  prone  to  failure. 
Requiring  all  hydraulic  brake  hoses, 
both  original  equipment  manufacturer 
(OEM)  brake  hoses  and  replacement 
brake  hoses,  to  meet  the  current  SAE 
J1401  requirements/specifications 
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should  substantially  decrease  the 
likelihood  of  brake  hose  failure.  NHTSA 
welcomes  comments,  however, 
regarding  the  appropriateness  of 
applying  SAE  J1401's  requirements/ 
specifications  to  all  hydraulic  brake 
hoses,  regardless  of  their  end  use  or 
whether  they  are  OEM  hoses  or 
reiplacement  hoses. 

A  detailed  discussion  of  the 
differences  between  the  hydraulic  brake 
hose  performance  requirements  and  test 
procedures  in  SAE  J1401  and  FMVSS 
No.  106  follows,  along  with  the  agency's 
proposed  resolution  of  those 
differences. 

1,  Pressure  Test 

SAE  J1401  specifies  a  test  pressure  of 
iJSOO  psi  minimum  and  2,100  psi 
maximum  for  inert  gas  or  air  tests  and 
3/)00  psi  minimum  and  3,500  psi 
maximum  for  water  and  brake  fluid 
tests,  with  the  hose  assembly  required  to 
sustain  tliese  pressures  for  10  to  20 
seconds,  as  a  preconditioning  test  for  all 
samples  of  hose  assemblies  to  be 
subjected  to  further  test  conditions.  The- 
burst  test  (following  the  expansion  test; 
see  S5.3.2)  specifies  a  minimum 
requirement  of  4,000  psi  plus  zero  (0) 
minus  200  psi  for  2  minutes,  using 
water  or  brake  fluid,  followed  by  a 
pressure  increase  to  the  point  of  failure. 
The  minimum  failure  for  Va  inch  hose 
is  7,000  psi  and  for  ^/le  hose  is  5,000  psi. 
SAE  J1401  does  not  specify  test 
conditions  for  hose  sizes  other  than  Vb 
oi^/i6  inch. 

In  contrast,  FMVSS  No.  106  specifies 
a  water  pressure  test  of  4,000  psi  for  2 
minutes  and  5,000  psi  minimum  burst 
strength.  The  performance  requirements 
and  test  procedures  are  similar  to  those 
in  SAE  11401.  although  FMVSS  No.  106 
includes  a  lower  pressure  requirement 
fdr  Va  hose  (5,000  psi)  and  includes 
requirements  for  hose  with  inside 
diameters  of  'A  inch  or  larger. 

I  NHTSA  tentatively  concludes  that  a 
higher,  7,000  psi  burst  strength 
requirement  should  be  adopted  for  Va 
inch  and  3mm  hydraulic  brake  hoses. 
NHTSA  contacted  Intertek  Testing 
Ser\'ices,  a  company  that  has  performed 
compliance  testing  of  brake  hoses  under 
contract  to  the  agency,  to  determine  if 
the  7,000-psi  pressure  has  been 
sustained  by  brake  hoses  in  past  testing. 
Intertek  indicated  that  it  typically  will 
test  up  to  10.000  psi  for  all  sizes  of 
hydraulic  brake  hose,  and  that  the  hose 
have  consistently  been  able  to  sustain 
this  much  pressure  without  bursting. 
Therefore,  NHTSA  proposes  that  the 
7,000  psi  burst  strength  requirement 
from  SAE  J1401  be  adopted  into 
Standard  No.  106  for  Va  inch  and  3  mm 
hydraulic  brake  hoses. 


2.  Constriction 

SAE  J1401's  constriction  requirement 
is  limited  to  hydraulic  brake  hose  with 
an  internal  hose  diameter  of  Va  inch  or 
3/16  inch.  SAE  J1401  specifies  a 
minimum  pass-through  diameter  of  64 
percent  of  nominal  internal  hose 
diameter,  which  is  determined  by 
performing  a  plug  gage  test.  FMVSS  No. 
106  contains  the  same  64  percent  of 
nominal  internal  hose  diameter 
requirement,  but  applies  it  to  hose  of  all 
sizes,  not  just  hose  with  an  internal  hose 
diameter  of  Va  inch  or  Vie  inch.  Unlike 
SAE  J1401.  however,  FMVSS  No.  106 
does  not  specify  a  test  for  determining 
hose's  minimum  pass-through  diameter. 
In  addition,  FMVSS  No.  106  explicitly 
excludes  those  portions  of  end  fittings 
that  do  not  contain  hose  from  the 
constriction  test  while  SAE  J1401  does 
not.  NHTSA  welcomes  comments  on  the 
issue  of  whether  the  constriction 
exclusion  for  portions  of  end  fittings 
that  do  not  containliose  is  still 
necessary,  or  if  there  have  been  any 
substantial  changes  to  brake  systems 
which  preclude  the  use  of  intentionally- 
restrictive  end  fittings. 

NHTSA  proposes  retaining  the 
existing  constriction  performance 
requirement  in  FMVSS  No.  106  and 
adding  a  constriction  test  procedure. 
Two  different  constriction  test 
procedures  are  available:  the  drop-ball 
test  and  the  plug  gauge  test.  In  the  drop- 
ball  test,  a  steel  ball  with  a  diameter 
equal  to  the  minimum  constriction 
diameter  for  a  particular  hose  size  is 
dropped  into  one  end  of  the  hose  at  its 
fitting.  Gravity  is  the  only  downward 
force  acting  on  the  ball,  and  friction 
between  the  hbse  and  ball  may  not  be 
sufllciently  overcome  in  all  tests. 

As  noted  above,  SAE  11401  specifies 
use  of  a  plug  gauge  test.  In  the  plug 
gauge  test,  a  cylindrical  plug  with  a    ■ 
small  rod  handle  is  inserted  into  and 
removed  from  the  hose.  NHTSA 
proposes  specifying  a  plug  gauge  test 
because  the  agency  tentatively 
concludes  that  the  additional  weight  of 
the  plug  gauge  may  make  it  less 
susceptible  to  friction  than  the  ball  used 
in  the  drop-ball  test.  The  plug  gauge  test 
that  NHTSA  is  proposing,  the  details  of 
which  are  contained  in  paragraph  S6.12 
of  the  Proposed  Regulatory  Text,  differs 
somewhat  from  the  plug  gauge  test 
specified  in  SAE  J1401  in  two  respects. 
First,  the  spherical  end  of  the  plug 
gauge  must  be  able  to  enter  the  hose  or 
end  fitting  by  applying  a  force  no  greater 
than  gravity.  Second,  the  plug  gauge 
must  fall  under  the  force  of  gravity 
within  3  seconds.  The  agency  welcomes 
comments  both  on  its  proposal  to 
specify'  a  plug  gauge  test  instead  of  a 


drop-ball  test  and  on  the  differences 
between  the  plug  gauge  test  specified  in 
SAE  J1401  and  the  one  the  agency  is 
proposing. 

3.  Volumetric  Expansion 

Both  SAE  J1401  and  FMVSS  No.  106 
have  similar  requirements/procedures; 
however,  SAE  J1401  does  not  specify 
tests  for  hoses  other  than  Va  or  Vib  inch. 
FMVSS  No.  106  includes  requirements 
for  hoses  smaller  than  Va  inch,  larger 
than  V4  inch,  and  also  for  metric 
nominal  hose  sizes.  NHTSA  does  not 
propose  to  make  any  changes  to  the 
volumetric  expansion  requirements/ 
procedures  in  FMVSS  No.  106. 

4.  Whip  Resistance  Test 

The  whip  resistance  requirements/ 
procedures  for  hvdraulic  brake  hose  in 
SAE  J1401  and  FMVSS  No.  106  are 
similar.  Both  SAE  11401  and  FMVSS 
No.  106  specif\'  that  a  hydraulic  brake 
hose  assembly  shall  not  rupture  when 
run  continuously  on  a  flexing  machine 
for  35  hours.  The  test  procedures  differ, 
however,  regarding  the  level  of  water 
pressure  to  be  exerted  in  conducting  the 
whip  resistance  test.  While  FMVSS  No. 
106  specifies  a  constant  minimum  water 
pressure  of  235  psi  during  the  test,  SAE 
11401  specifies  a  water  pressure  range  of 
225  to  250  psi.  The  agency  does  not 
propose  any  changes  to  Standard  No. 
106's  existing  test  procedures  for  whip 
resistance  because  the  existing 
specifications  are  so  close  to  the  upper 
pressure  limit  specified  in  SAE  J1401. 

5.  Tensile  Strength 

FMVSS  No.  106  specifies  that  a  hose 
assembly  shall  have  a  minimum  tensile 
strength  of  325  pounds  when  pulled  at 
a  rate  of  1  inch  per  minute.  SAE  J1401 
includes  this  same  specification,  but 
also  specifies  an  additional  tensile 
strength  of  370  pounds  when  pulled  at 
a  faster.  2  inches  per  minute,  rate. 
Therefore,  SAE  Jl401's  test  environment 
is  more  severe  than  that  specified  in 
FMVSS  No.  106.  NHTSA  proposes  that 
the  SAE  )1401  fast-pull  test  and  370 
pound  strength  requirement  be 
incorporated  into  FMVSS  No.  106.  The 
agency  also  proposes  to  update  the 
ASTM  reference  for  tension  testing 
machines  to  the  latest  version  of  the 
standard  practice. 

6.  Water  Absorption  and  Pressure  Test, 
Tensile  Strength,  and  Whip  Resistance 

Both  SAE  J1401  and  FMVSS  No.  106 
have  identical  specifications  for  the 
conditioning  of  the  hose  assembly  in 
water  for  70  hours,  but  the  subsequent 
test  conditions  (which  are  also  used  for 
non-vyater  conditioned  hose)  vary,  given 
the  aforementioned  differences  between 
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the  pressure,  tensile  strength,  and  whip 
resistance  requirements  in  SAE  J1401 
and  FMVSS  No.  106.  NHTSA  does  not 
propose  any  changes  to  the  existing 
water  absorption  requirements  of 
FMVSS  No.  106  but,  as  noted  above. 
NHTSA  does  propose  to  incorporate 
SAE  J1401's  fast-pull  test  and  370- 
pound  strength  requirement  into 
Standard  No.  106's  tensile  strength  test 
procedure.  Accordingly,  after  being 
conditioned  in  water  for  70  hours, 
hydraulic  brake  hose  assembly  would  be 
required  to  meet  these  heightened 
tensile  strength  requirements. 

7.  Low  Temperature  Resistance  Test 

Both  SAE  J1401  and  FMVSS  No.  106 
specify  identical  test  procedures  for 
bending  brake  hose  around  a  test 
cylinder  after  conditioning  at  minus  40 
degrees  F.  However,  SAE  J1401  does  not 
include  test  cylinder  dimensions  for 
hoses  with  inside  diameters  other  than 
Vb  inch  or  'Ae  inch,  while  FMVSS  No. 
106  includes  test  cylinder  dimensions 
applicable  to  all  sizes  of  brake  hose. 
NHTSA  does  not  propose  any  changes 
in  Standard  No.  106's  low  temperature 
resistance  requirements/procedures. 

8.  Brake  Fluid  Compatibility, 
Constriction,  and  Burst  Strength 

FMVSS  No.  106  specifies  that  the 
hose  be  conditioned  with  SAE  RM-66- 
05  Compatibility  Fluid  at  200  degrees  F 
for  70  hours,  and  then  subjected  to 
constriction  and  burst  strength  tests. 
SAE  J1401  specifies  that  the  hose  be 
conditioned  using  SAE  RM-66-03 
Compatibility  Fluid  at  248  +9-0 
degrees  F  for  70  to  72  hours  prior  to  the 
constriction  and  burst  strength  tests. 
Thus,  when  compared  to  the  test 
procedures  specified  in  Standard  No. 
106,  the  SAE  J1401  test  is  run  at  a 
higher  temperature  and  uses  the  older 
SAE  compatibility  fluid.  Because  the 
RM-66-05  fluid  has  superceded  the 
RM-66-03  fluid,  NHTSA  does  not 
propose  any  change  in  the  type  of  fluid 
specified  for  conditioning  the  hose. 
NHTSA  does  propose,  however,  to 
increase  the  conditioning  temperature 
in  FMVSS  No.  106  to  248  degrees  F. 

9.  Ozone  Resistance 

The  test  cylinder  dimensional 
specifications  in  SAE  J1401  and  FMVSS 
No.  106  are  the  same,  although  the  test 
procedures  in  FMVSS  No.  106  account 
for  hose  that  are  not  long  enough  to  fit 


all  the  way  around  the  test  cylinder, 
while  SAE  J1401  provides  test 
procedures  for  hose  that  exceed  the  test 
cylinder  circumference  and  also  for 
hose  that  collapse  when  subject  to 
bending.  SAE  J1401  requires  a  higher 
concentration  of  ozone  of  100  parts  per 
million  (ppm)  compared  to  FMVSS  No. 
106,  which  requires  a  concentration  of 
50  ppm. 

Both  SAE  J1401  and  FMVSS  No.  106 
specify  a  conditioning  temperatiu-e  of 
104  degrees  F.  In  addition,  both  SAE 
1401  and  FMVSS  No.  106  specify  that 
the  hose  be  subjected  to  ozone  for  at 
least  70  hours  after  which  no  visible 
cracks  in  the  hose  may  be  Apparent 
when  examined  under  7-power 
magnification.  Unlike  FMVSS  No.  106, 
however,  SAE  J1401  includes  an 
additional  dynamic  ozone  test,  in  which 
a  cut  length  of  hose  is  mounted  in  an 
environmental  chamber,  exposed  to 
ozone  at  a  100  ppm  concentration,  and 
flexed  on  a  specified  apparatus  through 
3  inches  of  stroke  at  0.3  Hz  for  48  hours. 
SAE  J1401  specifies  that  no  cracking  of 
the  hose  is  permissible  after  48  hours. 

NHTSA  proposes  to  upgrade  FMVSS 
No.  106's  ozone  resistance  requirements 
to  incorporate  the  100-ppm  ozone 
concentration  in  SAE  J1401.  The  agency 
also  proposes  to  incorporate  the 
dynamic  ozone  test  in  SAE  J1401  into 
Standard  No.  106.  NHTSA  tentatively 
concludes  that  such  an  upgrade  is 
appropriate  given  the  well-documented 
increase  in  ground-layer  ozone 
formation  and  concentration  in  U.S. 
cities  that  has  occurred  since  FMVSS 
No.  106  was  first  proposed  in  1967. 
Requiring  hydraulic  brake  hose  to 
sustain  increased  ozone  concentrations 
should  more  acciuately  reflect  the 
present-day  operating  environments  of 
brake  hose  and  may  prevent  premature 
failure  of  the  hose  due  to  ozone 
exposiue. 

10.  End  Fitting  Corrosion  Resistance 

Both  SAE  J1401  and  FMVSS  No.  106 
specify  exposing  hydraulic  brake  hose 
end  fittings  to  salt  spray  in  a  chamber 
for  24  hours.  The  salt  spray  chamber 
specified  in  FMVSS  No.  106  is  based  on 
specifications  outlined  in  ASTM  B117- 
64,  while  the  chamber  specifications  in 
SAE  J1401  are  based  on  ASTM  B  117 
Appendix  B.  NHTSA  tentatively 
concludes  these  are  different  versions  of 
the  same  ASTM  Standard  Practice  B117, 
which  has  been  revised  over  time. 


Instead  of  referencing  either  ASTM 
Bl  17-64  or  ASTM  B  117  Appendix  B. 
both  of  which  are  outdated,  NHTSA 
proposes  to  change  the  reference  in 
FMVSS  No.  106  to  the  most  recent  set 
of  ASTM  specifications  for  salt  spray 
chambers,  which  are  found  in  ASTM 
Bl  17-97. 

Another  difference  between  the  end 
fitting  corrosion  resistance 
specifications  in  SAE  J1401  and  FMVSS 
No.  106  pertains  to  the  mounting  angle 
of  the  hose.  SAE  J1401  specifies  that  the 
hose  shall  be  mounted  at  an  angle 
between  15  and  30  degrees  ft-om  vertical 
while  FMVSS  No.  106  specifies  an  angle 
of  30  degrees.  Most  of  the  end  fitting 
corrosion  resistance  performance 
requirements  in  SAE  J1401  and  FMVSS 
No.  106  are  similar  or  identical,  with 
SAE  J1401  typically  providing 
tolerances  on  all  parameters.  SAE  J1401 
excludes  brass  end  fittings  from  testing 
because  apparently  SAE  deems  those 
end  fittings  to  have  adequate  corrosion 
resistance.  While  the  two  sets  of 
performance  requirements  are  very 
similar.  Standard  No.  106's 
requirements  are  somewhat  more 
rigorous  and  inclusive.  Accordingly, 
with  the  exception  of  updating  the 
reference  to  the  most  recent  set  of 
ASTM  specifications  for  salt  spray 
chambers,  NHTSA  proposes  no  changes 
to  the  end  fitting  corrosion  resistance 
requirements/procedures  in  FMVSS  No. 
106. 

11.  High  Temperature  Impulse  Test 

SAE  J1401  specifies  a  hot  impulse  test 
in  which  a  hose  assembly  is  filled  with 
brake  fluid  and  subjected  to  1 50  cycles 
of  1600  psi  for  one  minute,  then  zero 
pressure  for  one  minute,  at  an  elevated 
temperature  of  259  degrees  F.  After  this 
test  procedure,  the  hose  assembly  is 
cooled  and  subjected  to  a  burst  test  with 
a  specified  minimum  biust  pressure  of 
5,000  psi.  FMVSS  No.  106  does  not 
include  a  hot  impulse  test.  Accordingly, 
NHTSA  proposes  incorporating  the  high 
temperature  impulse  test  from  SAE 
J1401  into  FMVSS  No.  106. 

The  table  below  summarizes  the 
differences  between  the  hydraulic  brake 
hose  requirements/procedures  of 
FMVSS  No.  106  and  SAE  J1401  and 
indicates  which  requirements/ 
procedures  NHTSA  proposes 
incorporating  into  the  standard. 
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Table  1  .—Comparison  of  Hydraulic  Brake  Hose  Requirements  in  FMVSS  No.  106  and  SAE  J1401 


Requirement/procedure 


Existing  FMVSS  No.  106 


SAE  J1401 


Hydraulic  Brake  Hoses 
"x"  Indicates  Requirements/Procedures  Proposed  To  Be  Included  in  FMVSS  No.  106 


Pressure  Test 


Constriction 

Volumetric  Expansion 

Whip  Test  

Tensile  Strength  

Water  Absorption  and  Pressure  Test  .... 
Water  Absorption  and  Tensile  Strength 


Water  Absorption  and  Whip  Resistance  

Low  Temperature  Resistance  Test  

B  al(e  Fluid  Compatibility,  Constriction,  and 
Burst  Strength. 

Orone  Resistance  

Dynamic  Ozone  Test 

Ehd  Fitting  Corrosion  Resistance 


High  Temperature  Impulse  Test 


5,000  psi  burst  strength  specification,  all 
hoses. 

Similar  dimensional  specifications  ....'. 

Same  

Same  

Slow  pull  rate  test 

Similar,  note  differences  in  pressure  test  ... 

Similar,  except  fast  pull  rate  test  not  in- 
cluded. 

Similar 

Same  

Lower  conditioning  temperature 


Similar,  50  ppm  ozone  concentration 

Not  included  

Similar,  30  degree  mounting  angle  ... 


Not  ir>cluded 


7,000  psi  specified  for  Va  in.  hose,  same 

for  3/i6  in.  hose. 
Similar,  does  not  specify  y4  in.  hose  size. 
Same. 
Same. 

Includes  slow  plus  fast  pull  rate  tests. 
Similar. 
Similar,  but  includes  fast  pull  rate. 

Similar. 

Same,  but  does  not  cover  all  hose  sizes. 

Higher    conditioning    temperature,     older 

version   of   test   fluid    (use    RM-66-05 

fluid). 
Similar,  100  ppm  ozor>e  concentration. 
Flex  hose  in  ozone  chamber  for  48  hours. 
Similar,    15-30    degree    mounting    angle, 

brass  material  exempt. 
Pressure  cycling  at  elevated  temperature 

followed  by  burst  test;  does  not  cover  V4 

in.  bralce  hose. 


Note  1:  Use  existing  FMVSS  No.  106  constriction  requirement,  propose  that  J1401  plug  gauge  test  method  be  adopted  in  Test  Procedure  106, 
add  drop  time. 


B.  Air  Brake  Hoses 

I  NHTSA's  performance  requirements 
and  test  procedures  relating  to  air  brake 
hose  are  located  in  paragraph  S7, 
Fiequirements — Air  brake  hose,  brake 
hose  assemblies,  and  brake  hose  end 
fittings,  and  paragraph  S8,  Test 
procedures — Air  brake  hose,  brake  hose 
assemblies,  and  brake  hose  end  fittings, 
of  FMVSS  No.  106.  The  corresponding 
SAE  requirements/procedures  are 
contained  in  SAE  Surface  Vehicle 
Recommended  Practice  J1402, 
Automotive  Air  Brake  Hose  and  Hose 
Assemblies,  Rev.  June  1985  (SAE  J1402). 

!  NHTSA  proposes  to  update  FMVSS 
No.  106  to  include  performance 
requirements  ft'om  SAE  Recommended 
Practice  J1402  that  are  not  presently 
contained  in  the  standard.  The  agency 
notes  that,  as  was  the  case  for  hydraulic 
and  vacuum  brake  hoses,  air  brake  hose 
requirements  as  originally  incorporated 
in  Standard  106  in  November  of  1973 
(38  FR  31302)  were  based  on  the 
substantive  requirements  in  SAE  J1402. 

I  NHTSA  tentatively  concludes  that 
lally  all  air-braked  vehicles  are 
currendy  equipped  with  air  brake  hoses 
that  meet  SAE  J1402  because  many  of 
these  vehicles  are  used  in  commercial 
operations,  and  therefore  are  subject  to 
the  current  FMCSA  regulations 
requiring  use  of  air  brake  hoses  that 
comply  with  SAE  J1402.  While  some 
vehicles  equipped  with  air  brake 
systems  may  not  be  operated  as 
commercial  vehicles,  such  as  heavy- 


iNH 
virtua 


duty  motor  homes,  the  agency 
tentatively  concludes  that  such  vehicle 
populations  are  small  in  comparison  to 
the  niunber  of  straight  trucks,  tractors, 
and  air-braked  buses.  NHTSA 
tentatively  concludes  that  it  is  likely 
that  the  air  brake  hose,  assemblies,  and 
fittings  on  these  non-commercial 
vehicles  are  already  compliant  with 
SAE  1402's  specifications,  however, 
because  SAE  1402-compliant  air  brake 
hose  products  are  the  most  widely 
available  in  the  United  States. 
Nevertheless,  the  agency  welcomes 
comments  on  whether  air  brake  hoses 
ciurently  in  use  on  coounercial  and 
non-commercial  vehicles  are  designed 
to  meet  the  specifications  in  SAE  J1402. 

A  detailed  discussion  of  the 
differences  between  the  air  brake  hose, 
assemblies,  and  end  fitting  performance 
requirements  and  test  procediu-es  in 
SAE  J1402  and  FMVSS  No.  106  follows, 
along  with  the  agency's  proposed 
resolution  of  those  differences. 

1.  Dimensional  Requirements 

FMVSS  No.  106  requires  that  hose 
constructed  of  synthetic  or  natural 
elastomeric  rubber  and  intended  for  use 
with  reusable  end  fittings  must  conform 
to  the  dimensional  requirements  listed 
in  Table  III  of  paragraph  S7.1, 
Construction.  Standardized  dimensional 
requirements  for  hose  with  reusable  end 
fittings  guard  against  the  possibility  that 
replacement  hose  will  not  properly  fit 
the  end  fittings.  Table  in  lists  required 
inside  diameter  (ID)  and  outside 


diameter  (OD)  dimensions  for  Type  AI  - 
and  Type  All  air  brake  hose 
manufactiu«d  in  fractional-inch  sizes. 

SAE  J1402  includes  the  same 
dimensional  requirements  for  AI  and 
An  hose,  but  also  includes  dimensions 
for  Type  "A"  hose.  Type  A  air  brake 
hose  are  primarily  used  with 
permanendy  attached  end  fittings, 
uidike  Types  AI  and  All  air  brake  hose, 
which  are  used  with  reusable  end 
fittings.  Some  Type  A  hose,  specifically 
%  inch,  ''/le  inch,  and  V2  inch  "Special" 
hose,  may  also  be  fitted  with  reusable 
end  fittings.  SAE  J1402's  dimensional 
requirements  apply  to  all  Type  A  hose, 
regardless  of  whether  they  are  fitted 
with  permanent  or  reusable  end  fittings. 
With  respect  to  the  Type  A  Va-inch  and 
Type  A  V2-inch  "Special"  hose,  the   " 
agency  notes  that  there  are  already 
corresponding  dimensions  included  in 
Table  III  of  FMVSS  No.  106  with 
identical  dimensions  for  both  Type  AI 
and  Type  All  hose.  Under  FMVSS  No. 
106,  a  V2-Special  or  %  brake  hose  can 
be  labeled  to  include  the  "A,"  "AI," 
and/or  "All"  designations,  or  any 
combination  thereof  (e.g.,  "AI-AD"),  as 
the  hose  manufacturer  deems 
appropriate. 

Although  the  petitioners  did  not 
specifically  request  the  incorporation  of 
SAE  J1402's  dimensional  requirements 
for  Type  A  air  brake  hose  into  FMVSS 
No.  106,  the  agency  notes  that  it  once 
considered  whether  to  do  so.  In  a  June 
28,  1974,  final  rule  (39  FR  24012, 
Docket  No.  1-5;  Notice  11),  the  agency 
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decided  against  including  dimensional 
requirements  for  Type  A  air  hose  in 
FMVSS  No.  106.  The  agency  stated  that 
the  primary  purpose  of  the  dimensional 
requirements  was  to  prevent  mismatch 
between  reusable  end  fittings  and 
replacement  brake  hose.  At  that  time, 
hose  used  with  permanent  end  fittings 
were  generally  assembled  by  high 
volume  manufacturers  rather  than  repair 
operations  in  the  field.  The  agency  did 
not  believe  that  there  was  a  safety  need 
to  provide  dimensional  requirements  for 
hose  assemblies  manufactured  in  such  a 
maimer.  Accordingly,  NHTSA  found 
that  including  dimensional 
requirements  for  air  brake  hose  used 
with  permanent  end  fittings  would 
amoimt  to  "a  design  restriction  without 
corresponding  safety  benefit." 

NHTSA  no  longer  believes  that  only 
high-volume  brake  hose  manufactxirers 
are  assembling  air  brake  hoses  with 
permanently  attached  fittings.  A  review 
of  brake  hose  manufacturers  that  are 
registered  with  NHTSA  indicates  that 
many  truck  cepair  facilities  are 
registered,  and  the  agency  tentatively 
concludes  that  many  of  these  facilities 
may  be  capable  of  assembling  brake 
hoses  with  permanently  attached  end 
fittings  as  replacement  parts.  NHTSA 
does  not  know  the  extent  to  which  air 
brake  hose  that  meets  SAE  J1402 
dimensional  requirements  for  Type  A 
hose  is  used  in  such  replacement 
assemblies,  but  tentatively  concludes  it 
is  likely  that  most,  if  not  all,  such  hose 
already  comply  with  SAE  Jl402's 
dimensional  requirements  because 
§  393.45  requires  that  hoses  used  on 
commercial  motor  vehicles  comply  with 
SAE  1402. 

NHTSA  is  not  proposing  to 
incorporate  into  FMVSS  No.  106  the 
dimensional  requirements  for  rubber 
hose  used  with  permanently  attached 
end  fittings  found  in  Table  A  of  SAE 
J1402.  In  the  case  of  Vie-inch  hose, 
which  is  not  currently  listed  in  Table  III 
of  FMVSS  No.  106,  NHTSA  proposes  to 
add  this  hose  size  to  the  dimensional 
tables  for  Type  I  and  Type  II  hose, 
which  would  have  the  effect  that  as 
indicated  in  SAE  J1402.  7i6-inch  hose 
could  be  used  with  either  permanent  or 
reusable  fittings,  as  is  the  case  for  %- 
inch  and  V2-inch  Special  hose  as 
currently  included  in  Table  III  of 
FMVSS  No.  106.  Hose  manufacturers 
would  then  be  able  to  label  Vie- inch 
hose  with  a  designation  of  "A,"  "AI," 
and/or  "AH,"  as  they  deem  appropriate. 
NHTSA  welcomes  public  comments  on 
this  proposal,  and  also  requests  any 
dimensional  and  descriptive 
information  for  other  sizes  of  air  brake 
hose  that  manufacturers  may  be 
producing  that  is  not  covered  under 


SAE  J1402.  NHTSA  also  welcomes 
public  comiments  on  whether  FMVSS 
No.  106  should  include  dimensional 
requirements  for  metric  sized  hose  used 
with  reusable  end  fittings  as  Standard 
No.  106  currently  does  not  provide 
requirements  for  such  hose.  Note  that 
Standard  No.  106  does  include 
references  to  metric  sizes-of  air  brake 
hose  that  presumably  is  used  with 
permanently-attached  end  fittings. 

2.  Construction  and  Labeling 

Paragraphs  S7.1,  Construction,  and 
S7.2,  Labeling,  both  contain  references 
to  air  brake  hoses  constructed  of 
synthetic  or  natiiral  elastomeric  rubber 
to  differentiate  those  hose  types  from  air 
brake  tubing  constructed  from  nylon 
(plastic),  with  both  rubber  hose  and 
nylon  tubing  currently  regulated  as  air 
brake  hoses  under  paragraphs  S7  and 
S8.  The  designation  for  synthetic  or 
natural  elastomeric  rubber  hoses  was 
added  to  FMVSS  No.  106  in  a  1991  final 
rule  (56  FR  7589)  so  that  the  dimensions 
for  hoses  used  with  reusable  fittings  in 
Table  III  would  not  apply  to  plastic 
tubing.  NHTSA  proposes,  as  discussed 
in  another  section  below,  that  plastic  air 
brake  tubing  be  regulated  in  its  own 
section  in  FMVSS  No.  106  since  it 
differs  significantly  in  construction  and 
material  properties  from  elastomeric 
rubber  hoses.  Therefore,  NHTSA 
proposes  that  any  references  to 
synthetic  or  natural  elastomeric  rubber 
be  deleted  from  S7  of  FMVSS  No.  106 
since  it  will  no  longer  be  necessary  to 
differentiate  rubber  hoses  from  plastic 
tubing  in  S7  and  S8.  The  proposed  text 
in  this  notice  also  removes  references  to 
"outside  diameter  (OD)"  from  S7  and  S8 
of  FMVSS  No.  106  since  OD 
measurements  are  generally  only 
applicable  to  tubing,  which  NHTSA 
proposes  to  address  in  the  new  section 
for  plastic  tubing. 

NHTSA  also  proposes  to  specify  in 
S7.2.1(e)  of  FMVSS  No.  106  the  labeling 
scheme  that  is  to  be  used  for  afr  brake 
hose  that  meet  the  dimensional 
requirements  of  more  than  one  type  of 
end  fitting  (A,  AI,  or  AH).  The  proper 
labeling  of  such  hose  has  been 
addressed  in  several  of  the  agency's 
legal  interpretation  letters  and  inserting 
this  language  in  FMVSS  No.  106  would 
serve  to  minimize  confusion  on  this 
issue.  The  proposed  text  also  states  that 
a  hose  intended  for  use  with  more  than 
one  type  of  end  fitting  may  be  labeled 
as  such,  but  is  not  required  to  be  so 
labeled.  This  provides  flexibility  for 
hose  manufacturers  to  determine  how 
they  intend  for  their  hoses  to  be  used, 
and  would  not  require  them  to  label 
hoses  for  multiple  end  fitting 
designations  unless  they  so  desire. 


3.  Manufacturer  Identification 

While  the  labeling  requirements  in 
FMVSS  No.  106  and  SAE  J 1402  differ 
somewhat,  both  can  be  accommodated 
on  a  single  brake  hose.  SAE  J1402 
requires  each  manufacturer  to  register 
the  identification  of  its  yam  scheme  in 
accordance  with  SAE  J1401,  Appendix 
B  and  to  label  each  hose  with  its 
manufacturer's  identification  number. 
Similarly,  FMVSS  No.  106  requires  that 
hose  manufacturers  register  with 
NHTSA  and  imprint  their  name  or 
symbol  on  subject  hoses  and/or  fittings. 
The  agency  does  not  propose  to  change 
FMVSS  No.  106's  manufacturer 
identification  or  labeling  requirements. 

4.  Constriction 

The  constriction  requirements  relating 
to  air  brake  hose  are  foimd  in  paragraph 
S7.3.1  of  FMVSS  No.  106.  Standard  No. 
106  requires  that  every  inside  diameter 
of  any  section  of  each  air  brake  hose 
assembly  shall  ba  not  less  than  66 
percent  of  the  nominal  inside  diameter 
of  the  hose,  except  for  those  portions  of 
end  fittings  that  do  not  contain  hose. 
SAE  J1402  also  requires  air  brake  hose 
assembly  to  meet  a  66  percent  of 
nominal  inside  diameter  requirement 
but,  unlike  FMVSS  No.  106,  it  does  not 
exclude  the  portions  of  end  fittings  not 
containing  hose.  NHTSA  proposes  to 
eliminate  the  exclusion  in  S 7. 3.1  for 
those  portions  of  end  fittings  which  do 
not  contain  hose,  as  the  agency  does  not 
believe  that  end  fittings  for  air  brake 
hose  include  restrictions  designed  into 
the  fittings,  nor  are  there  complex 
shapes  for  end  fittings  as  foimd  with 
some  hydraulic  brake  hoses.  NHTSA 
welcomes  public  comments  on  this 
proposal.  NHTSA  also  proposes  that  the 
same  test  method  proposed  for  testing 
hydraulic  brake  hoses  for  constriction 
be  specified  for  testing  air  brake  hoses. 
In  addition,  noting  that  the  title  of 
paragraph  S7.3.1  contains  a 
typographical  error,  NHTSA  proposes  to 
change  the  title  of  S7.3.1  from 
"Construction"  to  "Constriction." 

5.  High  Temperatm-e  Resistance 

FMVSS  No.  106  includes  a  test  in 
which  the  hose  is  bent  around  a  test 
cylinder,  conditioned  at  212  degrees  F 
for  70  hours,  then  cooled  and 
straightened.  No  charring, 
disintegration,  or  cracks  are  permitted. 
The  high  temperature  test  specifications 
for  air  brake  hose  contained  in  SAE 
J1402  are  similar,  but  not  identical,  to 
those  in  FMVSS.  Ffrst,  the  radii  of  the 
test  cylinders  specified  for  each  hose 
size  are  significantly  smaller  in  SAE 
J1402  than  in  FMVSS  No.  106.  Second, 
unlike  FMVSS  No.  106,  SAE  J1402  does 
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not  include  test  cylinder  radii 
specifications  for  Va-inch  ED  hose. 
Third,  SAE  J1402  does  not  provide 
specifications  for  metric  sized  hose. 
Instead,  the  SAE  specification  provides 
only  metric  conversions  for  inch  sizes  of 
hose.  Fourth,  unlike  FMVSS  No.  106, 
SAE  J1402  excludes  hose  with  fabric 
cofvering  from  external  inspection  for 
cracks,  stating  that  visual  inspection  is 
not  practical. 

NHTSA  proposes  that  FMVSS  No.  106 
adopt  the  smaller  radii  test  cylinders 
from  SAE  J1402  and,  for  Vs-inch  and  3 
mm,  4  mm,  and  5  mm  hose,  NHTSA 
proposes  that  the  test  cylinder  radius  of 
1  inch  as  specified  in  SAE  J1402  for  Vie- 
inch  hose  also  be  used  for  these  hose 
sizes.  As  currently  indicated  in  Table  IV 
of  FMVSS  No.  106.  the  larger  metric 
sizes  of  hose  (6  mm  and  above) 
numerically  correspond  closely  to  inch 
sizes  of  hose,  for  example,  6  mm  (0.236 
inch)  is  very  close  to  Va  inch  (0.250 
inch).  Accordingly,  NHTSA  proposes  to 
apply  the  test  cylinder  values  from  SAE 
J1402  to  metric  sizes  of  hose  as 
currently  specified  in  Table  IV  of 
FMVSS  No.  106.  As  to  SAE  J1402's 
exclusion  of  fabric-covered  air  brake 
hose  from  the  external  inspection 
requirement,  NHTSA  disagrees  that 
external  inspection  of  such  hose  is 
impractical  and,  therefore,  does  not 
propose  to  incorporate  SAE  Jl402's 
exclusion. 

6.  Low  Temperature  Resistance 

FMVSS  No.  106  specifies  that  the 
hose  and  test  cylinder  be  conditioned  at 
minus  40  degrees  F  for  70  hours, 
followed  by  bending  the  hose  180 
degrees  around  the  test  cylinder.  No 
cracks  may  be  visible  on  the  outside 
cover  of  the  hose  after  performing  this 
test.  The  test  procedure  in  SAE  J1402  is 
similar,  including  the  radii  of  the  test 
cylinders,  except  that  it  does  not  specify 
test  cylinder  radii  for  Vb  inch  or  3mm 
hose.  SAE  J1402  also  prohibits  cracks  on 
the  inside  of  the  hose  and,  in  this 
respect,  the  SAE  test  is  more  severe  than 
the  one  specified  by  FMVSS  No.  106. 
Unlike  FMVSS  No.  106,  however,  SAE     ■ 
J1402  excludes  the  exterior  surface  of 
hoses  covered  with  fabric  from  external 
inspection. 

The  agency  indicated  in  a  February 
26,  1974  final  rule  (39  FR  7425,  Docket 
No.  1-5,  Notice  10)  amending  FMVSS 
No.  106  that  it  would  consider 
specifying  inspection  of  the  iimer  layer 
of  an  air  brake  hose  subjected  to  the 
low-temperature  resistance  test  at  a 
future  date.  In  addition,  the  agency 
notes  that  the  test  procedure  for 
Standard  No.  106,  TP-106,  specifies  that 
the  same  test  procedure  be  used  for  air 
brake  hose  as  for  hydraulic  brake  hose. 


using  the  test  cylinders  sized  for  air 
brake  hose,  and  does  include  internal 
inspection  of  both  types  of  hoses. 
NHTSA  is  now  proposing  that  the 
internal  surface  inspection  of  air  brake 
hose,  as  specified  in  SAE  J1402,  be 
incorporated  into  FMVSS  No.  106.  The 
agency  does  not  propose,  however,  to 
incorporate  SAE  J1402's  exclusion  of 
fabric-covered  air  brake  hose  from 
external  inspection. 

7.  Oil  Resistance 

Paragraphs  S7.3.4,  Oil  resistance,  and 
S8.3,  Oil  resistance  test,  of  FMVSS  No. 
106  specify  that  specimens  prepared 
from  the  inner  tube  and  outer  cover  of 
the  subject  brake  hose,  when  immersed 
in  American  Society  of  Testing  and 
Materials  (ASTM)  No.  3  oil  for  70  hours 
at  212  degrees  F,  shall  not  increase  in 
voliune  by  more  than  100  percent.  SAE 
J1402  contains  an  identical  test 
procedure.  As  indicated  in  ASTM 
Dl47-98el,  Standard  Test  Method  for 
Rubber  Property — Effect  of  Liquids, 
ASTM  No.  3  oil  is  no  longer 
commercially  available  and  hEis  been 
superseded  by  IRM  903  oil. 
Accordingly,  NHTSA  proposes  that  all 
references  in  S7.3.4  and  S8.3  to  ASTM 
No.  3  oil  be  changed  to  specify  IRM  903 
oil.  The  agency  does  not  propose  any 
additional  changes  to  FMVSS  No.  106's 
oil  resistance  requirements/ 
specifications. 

8.  Ozone  Resistance 

FMVSS  No.  106's  ozone  resistance 
requirements/specifications  for  afr  brake 
hose  are  the  same  as  those  specified  for 
hydraulic  breike  hose.  Standard  No.  106 
specifies  that  afr  brake  hose  be 
conditioned  in  an  ozone  chamber  for  70 
hours  at  104  degrees  F  while  the  hose 
is  secured  around  a  test  cylinder. 
Because  the  test  procedure  for  air  brake 
hose,  S8.4  (Ozone  resistance  test), 
specifies  that  the  same  test  procedure 
for  a  hydraulic  brake  hose  ozone 
resistance  test  be  utilized,  and  because 
NHTSA  is  proposing  that  the  ozone 
concentration  for  hydraulic  brake  hose 
be  changed  from  50  ppm  to  100  ppm. 
NHTSA  proposes  to  specify  the  higher 
ozone  concentration  (100  ppm)  for  air 
brake  hose  as  well.  The  agency 
tentatively  concludes  it  is  appropriate  to 
specify  the  same  concentration  of  ozone 
for  testing  all  types  of  brake  hoses  and 
welcomes  public  comments  on  this 
issue. 

9.  Length  Change 

Paragraph  S7.3.6,  Length  change,  of 
FMVSS  No.  106  requires  that  air  brake 
hose,  when  subjected  to  200  psi  of  air 
pressure,  shall  not  contract  more  than  7 
percent  nor  elongate  more  than  5 


percent  over  the  length  of  the  hose.  The 
associated  test  procedure,  found  in 
paragraph  S8.5,  Length  change  test, 
specifies  that  the  initial  length  of  the 
hose  be  measured  at  a  pressure  of  10 
psi.  Coiled  nylon  tube  may  alternatively 
comply  with  requirements  in  FMCSR 
393.45  (which  references  J844  for  nylon 
afr  brake  tubing).  SAE  Jl402's  length 
change  requfrements/procedures  are 
identical  to  those  in  FMVSS  No.  106. 
Considering  that  FMCSA  and  NHTSA 
are  proposing  to  consolidate  all  federal 
brake  hose  requirements/procedures 
into  FMVSS  No.  106  and  because 
NHTSA  is  proposing  specific 
requirements/procedures  for  plastic  afr 
brake  tubing,  the  agency  proposes  to 
delete  the  option  for  coiled  nylon  tube 
to  comply  vdth  FMCSR  393.45  from 
Standard  No.  106.  Aside  fit)m  deleting 
this  reference,  the  agency  does  not 
propose  any  additional  changes  to  the 
length  change  requirements/procedures 
in  FMVSS  No.  106. 

10.  Adhesion 

FMVSS  No.  106  requfres  a  minimum  . 
separation  strength  of  8  pounds  per 
linear  inch  for  each  layer  in  an  air  brake 
hose,  except  for  hose  reinforced  by  wire. 
SAE  J1402  has  a  similar  requirement  for 
non-wfre  reinforced  hose,  and  a  separate 
test  procedure  for  wire  reinforced  hose, 
in  which  a  steel  ball  is  placed  inside  the 
hose  sample,  one  end  is  capped  and  the 
other  connected  to  a  vacuum  source, 
and  the  hose  is  bent  180  degrees  around 
a  test  cylinder  in  one  direction  and  then 
the  opposite  direction.  While  still  under 
vacuum,  the  hose  is  sfraightened  and 
the  steel  ball  must  be  able  to  roll  from 
one  end  of  the  hose  to  the  other.  NHTSA 
proposes  to  incorporate  the  SAE  J 1402 
adhesion  test  for  wire-reinforced  air 
brake  hose  uito  FMVSS  No.  106,  with 
the  exception  of  the  steel  ball  sizes  as 
discussed  below. 

The  table  of  steel  ball  sizes  for  this 
test  procedure  in  SAE  J1402  indicates 
that  for  all  but  the  '  %2-inch  hose  sizes, 
the  ball  diameter  is  equal  to  75  percent 
of  the  nominal  hose  ED.  For  the  '%2- 
inch  hose  size,  the  specified  ball 
diameter  is  73  percent  of  the  nominal 
hose  ID.  It  appears  that  the  reason  for 
this  one  difference  is  that  the  ball  sizes 
in  the  table  are  standard  size  steel  balls 
measured  in  64ths  of  an  inch,  thus  75 
percent  of '  %2-inch  is  slightly  larger 
than  '%4-inch  and  73  percent  of  '%2 
equals  i%4-inch.  The  table  in  SAE  J1402 
also  does  not  provide  corresponding 
steel  ball  sizes  for  metric  sized  hose. 
Accordingly,  to  incorporate  SAE  J1402's 
specifications  into  FMVSS  No.  106, 
NHTSA  proposes  that  rather  than 
specifying  steel  ball  diameters  for  each 
hose  size,  the  steel  ball  should  be 
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specified  as  having  a  diameter  that  is  75 
percent  of  the  nominal  inside  diameter 
of  the  hose.  This  would  allow  for  testing 
of  any  and  all  sizes  of  hose.  NHTSA 
welcomes  public  comments  on  this 
issue. 

The  agency  notes  that  it  is  proposing 
to  specify  use  of  a  plug  gauge  rather 
than  a  steel  ball  for  constriction  testing 
of  other  types  of  hose  to  which  FMVSS 
No.  106  applies.  For  the  adhesion  test, 
however,  it  would  not  be  possible  to  use 
a  plug  gauge  because  the  hose  is  closed 
off  at  both  ends  during  the  test. 
Accordingly,  NHTSA  proposes  to 
specify  the  use  of  a  steel  ball  to  test  air 
brake  hose  for  adhesion.  Finally,  the 
agency  proposes  to  update  the  ASTM 
tension  testing  machine  reference  in 
S8.9  from  the  1964  version  currently  in 
FMVSS  No.  106  to  the  latest  revision  of 
that  standfird,  Standard  Practices  for 
Force  Verification  of  Testing  Machines, 
Designation  E4-99. 

11.  Air  Pressure  (Leakage) 

FMVSS  No.  106  specifies  that  an  air 
brake  hose  assembly  be  subjected  to  a 
200-psi  pressure  test.  Once  the  target 
pressure  is  reached,  the  hose  is  sealed 
and  the  pressure  drop  over  a  five- 
minute  period  may  not  exceed  5  psi. 

SAE  J1402  has  two  test  procedures  to 
evaluate  the  leakage  from  air  hose 
assemblies.  In  the  first  test,  two  hose 
assemblies  are  tested  as  follows.  One 
hose  assembly  is  subjected  to  the  high 
temperature  resistance  test  described 
above,  and  is  then  subjected  to  a  300- 
psi  pressure  test  using  air  or  nitrogen, 
under  water,  with  no  visible  leakage  for 
30  seconds.  The  second  hose  assembly 
is  subjected  to  the  low  temperature 
resistance  test  described  above,  and  is 
then  subjected  to  a  300-psi- pressure  test 
using  air  or  nitrogen,  under  water,  with 
no  visible  leakage  for  30  seconds. 

In  the  second  test,  a  flexure  test  is 
performed  as  follows.  A  test  hose 
assembly  is  prepared  to  the  length 
shown  in  Figure  2  of  that  standard.  The 
hose  is  preconditioned  by  exposure  to  a 
salt  spray  for  24  hours  with  the  ends 
sealed,  followed  by  high-temperature 
aging  at  212  degrees  F  for  70  hours  with 
the  ends  open  and,  within  168  hours  of 
completion  of  the  preconditioning,  the 
hose  is  subjected  to  the  flex  test.  The 
hose  is  mounted  on  the  flex  test  fixture 
as  described  in  Figure  2,  with  the  hose 
being  subjected  to  a  6-inch  stroke  while 
the  air  pressure  in  the  hose  is  cycled 
between  0  psi  for  one  minute  and  150 
psi  for  one  minute.  With  the  flexure 
machine  stroking  at  100  cycles  per 
minute,  the  hose  is  subjected  to  1 
million  stroke  cycles.  Upon  completion 
of  the  1  million  cycles,  the  hose  must  be 
capable  of  maintaining  150-psi  ±10  psi 


when  air  is  supplied  through  a  Vie-inch 
diameter  orifice. 

The  SAE  J1402  specifications  for  hose 
leakage  are  more  severe  than  those 
presently  in  FMVSS  No.  106,  and 
NHTSA  proposes  incorporating  them 
into  Standard  106,  with  the  following 
modifications.  SAE  J1402  specifies  that 
upon  completion  of  the  high- 
temperature  aging  test,  the  hose 
assembly  must  be  flex  tested  within  168 
hours.  NHTSA  tentatively  concludes 
there  could  be  variability  introduced  in 
the  test  results  if,  for  example,  the  hose 
was  immediately  flex  tested  after  the 
high-temperature  test,  or  if  the  hose 
were  allowed  to  cool  before  being  flex 
tested.  Therefore,  NHTSA  proposes  that 
upon  completion  of  the  high- 
temperature  aging  test,  the  hose 
assembly  be  cooled  at  room  temperature 
for  two  hours,  and  the  flex  test  then  be 
initiated  within  166  hours  from  that 
time. 

NHTSA  also  proposes  to  modify  SAE 
J1402's  testing  procedures  by  specifying 
the  thickness  of  the  orifice  during  the 
final  leak  check  because  the  thickness  of 
the  orifice,  and  not  only  the  diameter  of 
the  orifice,  affects  the  rate  at  which  air 
can  be  supplied  to  the  hose.  This  would 
be  critical  if  a  small  amount  of  hose 
leakage  is  present  during  the  final 
leakage  test.  NHTSA  proposes 
specifying  an  orifice  thickness  of  0.032 
inches  (Vsa-inch),  which  is  the  same 
thickness  specified  for  the  orifice  in 
FMVSS  No.  121  S5.3.5,  Control  signal 
pressure  differential  for  converter 
dollies  and  trailers  designed  to  tow 
another  vehicle  equipped  with  air 
brakes.  NHTSA  tentatively  concludes 
that  this  proposed  orifice  dimension 
would  supply  air  at  a  greater  rate  than 
any  thicker  orifice  while  still  providing 
sufficient  mechanical  strength  to 
withstand  the  test  conditions.  NHTSA 
welcomes  comments  on  this  proposal. 

With  respect  to  the  amount  of  leakage 
that  is  permitted  after  the  flex  test  is 
conducted,  SAE  J1402  is  not  absolutely 
specific.  SAE  J1402  defines  failure  as 
the  hose's  inability  to  be  repressurized 
to  150-psi  ±10  psi,  supplied  through  the 
0.062-inch  orifice,  within  2  minutes. 
SAE  11402  specifies  that  the  supply  air 
pressure  to  the  orifice  is  150  psi  ±10  psi. 
Accordingly,  a  hose  supplied  with  up  to 
160-psi  supply  air  pressure  and 
resulting  in  140-psi  pressure  in  the  hose 
assembly  could  conceivably  be 
construed  as  passing  the  test.  On  the 
other  hand,  the  specifications  could  be 
construed  as  permitting  no  leakage,  that 
the  pressure  in  the  hose  assembly  must 
equal  the  supply  pressure,  within  a 
range  of  140  psi  to  160  psi.  If  that  were 
the  case,  however,  there  would  be  no 


need  for  an  orifice  to  be  included  in  the 
test  apparatus. 

NHTSA  proposes  to  specify  a  supply 
pressure  of  150  psi  and  to  further 
specify  that  the  pressure  in  the  hose 
assembly  must  reach  140  psi  within  2 
minutes.  NHTSA  notes  that  this  is 
consistent  with  the  existing 
requirements  in  FMVSS  No.  106,  S7.3.8 
Air  pressure,  which  permits  a  small 
amount  of  leakage  in  an  air  brake  hose 
assembly,  albeit  without  prior 
conditioning.  NHTSA  welcomes 
comments  on  these  proposed  leakage 
specifications. 

12.  Burst  Strength 

FMVSS  No.  106  requires  that  an  air 
brake  hose  assembly  shall  not  rupture 
when  subjected  to  a  hydrostatic 
pressure  of  800  psi.  SAE  J1402  specifies 
that  a  hose  assembly  be  first  subjected 
to  a  24-hour  salt  spray  test,  with  no 
resulting  corrosion  other  than  as 
permitted  by  that  standard,  and  then 
shall  not  biust  or  separate  from  an  end 
fitting  at  a  hydrostatic  pressure  of  900 
psi.  SAE  J1402's  burst  strength 
specifications/requirements  are  more 
severe  than  those  in  FMVSS  No.  106. 
NHTSA  proposes  to  incorporate  SAE 
Jl402's  biust  strength  specifications/ 
requirements  into  Standard  No.  106. 

13.  Tensile  Strength 

FMVSS  No.  106  specifies  that  a  hose 
assembly  for  use  between  either  the 
frame  and  the  axle  or  between  a  towed 
and  towing  vehicle  meet  a  longitudinal 
pull  test,  at  a  1  inch  per  minute  force 
application  rate,  and  not  separate  from 
its  end  fittings  at  the  following  force 
levels:  250  pounds  for  'A  inch  or  less, 
or  6mm  or  less,  nominal  IDr  325  poimds 
for  more  than  'A  inch  or  6mm  nominal 
ID.  A  hose  assembly  used  in  any  other 
application  must  withstand  force  levels 
of:  50  pounds  for  V4  in  or  less  (or  6  mm 
or  less)  nominal  ID;  150  pounds  for  % 
inch,  V2  inch,  or  10  mm  to  12  mm, 
nominal  ID;  and  325  pounds  if  the  hose 
assembly  is  larger  than  V2  inch  (or  12 
mm)  nominal  ID.  A  coiled  nylon  tube 
assembly  can  either  meet  these 
requirements  or,  alternatively,  can  meet 
the  requirements  in  FMCSR  §  393.45. 

The  distinction  between  a  brake  hose 
used  between  a  frame  and  axle,  or 
between  a  towed  and  towing  unit,  and 
hose  used  for  other  purposes,  was  added 
to  Standard  No.  106  on  February  26, 
1974  (39  FR  7425),  in  response  to 
petitions  for  reconsideration  of  certain 
brake  hose  requirements.  This 
distinction  was  introduced  in  response 
to  the  inclusion  of  plastic  tubing  as  an 
air  brake  hose,  and  permitted  lower 
tensile  strength  requirements  for  plastic 
tubing  used  in  chassis  applications. 
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Because  the  agency  is  now  proposing 
separate  requirements  for  plastic  tubing 
in  a  new  section  of  FMVSS  No.  106, 
NHTSA  proposes  to  delete  the  lower 
tensile  strength  limits  for  hose  that  are 
used  for  purposes  other  than 
connections  between  a  frame  and  axle 
or  between  a  towed  and  towing  unit. 

The  agency  proposes  that  all  rubber 
brake  hose  meet  the  requirements  for 
hose  that  is  used  between  a  frame  and 
axle  or  between  a  towed  and  towing 
unit.  NHTSA  tentatively  concludes  that 
rubber  hoses  are  no  longer  used 
extensively  for  other  purposes  on  heavy 
vehicles,  as  plastic  tubing  is  used  for 
most  chassis  plumbing  of  air  systems. 
An  example  of  a  chassis  plumbing  use 
for  rubber  hose  is  to  connect  an  air  dryer 
to- the  wet  tank,  although  here  again 
many  vehicles  use  plastic  tubing  in  this 
application.  NHTSA  tentatively 
coocludes  that  these  rubber  hoses  are  of 
sufficient  diameter  to  have  the 
mechanical  strength  to  meet  the  higher, 
frame-to-axle  tensile  strength 
requirements.  These  requirements  are 
siinilar  to  the  ones  originally  proposed 
for  FMVSS  No.  106  prior  to  the 
accommodation  of  plastic  tubing 
strength  requirements.  In  addition,  these 
tetisile  strength  requirements  are 
currently  specified  in  SAE  J1402,  which 
does  not  distinguish  based  on  the 
application  of  the  hose  and  includes  the 
higher  force  specification.  SAE  J1402 
does  not  specify  a  stand-alone  tensile 
strength  test,  but  does  specify  a  water 
absorption  test  followed  by  a  tensile 
strength  test,  described  below.  NHTSA 
welcomes  comments  on  the  proposed 
tensile  strength  requirements  and 
information  on  any  alternate  tensile 
strength  requirements  that  might  be 
appropriate  for  rubber  hose. 

NHTSA  also  proposes  to  delete  the 
reference  to  FMCSR  §  393.45  in 
paragraph  S7.3.10  because  NHTSA  is 
proposing  to  incorporate  into  FMVSS 
No.  106  many  of  the  SAE  requirements 
referenced  in  §  393.45  for  plastic  air 
brake  tubing. 


14.  Water  Absorption  and  Tensile 
Strength 

FMVSS  No.  106  specifies  that  a  hose 
assembly  be  inunersed  in  distilled  water 
for  70  hours  at  room  temperature  and, 
within  30  minutes  of  being  removed 
from  the  water,  be  subjected  to  the 
tensile  strength  test  and  requirements 
described  above.  A  coiled  nylon  tube 
assembly  can  either  meet  these 
specifications/requirements  or, 
alternatively,  the  requirements  in 
FMCSR  §  393.45. 

SAE  J1402  specifies  bending  a  hose 
assembly  around  a  test  cylinder  and, 
with  its  ends  capped,  immersed  in  tap 
water  at  room  temperature  for  168 
hours.  Following  this,  the  hose 
assembly  is  subjected  to  a  tensile  pull 
test,  with  the  following  force  levels 
specified  to  be  achieved  without 
separation  or  rupture:  250  pounds  for 
hose  of  V4  inch,  or  6.4  mm.  or  less, 
nominal  ID;  325  pounds  for  hose  larger 
than  V4  inch  or  6.4  mm.  Thus,  the 
tensile  strength  required  in  SAE  J1402  is 
similar  to  that  in  FMVSS  No.  106  for  a 
hose  used  between  a  frame  and  axle,  or 
between  a  towed  and  towing  vehicle. 
SAE  J1402  does  not,  however,  include 
lower  tensile  strength  values  for  hoses 
that  are  used  between  components  that 
do  not  experience  substantial  relative 
motion  and  it  also  .does  not  address 
plastic  tubing. 

Although  the  SAE  J1402  test  specifies 
a  longer  water  conditioning  period  than 
FMVSS  No.  106,  which  would  make 
those  specifications  more  severe, 
FMVSS  No.  106  specifies  that  the  ends 
of  the  hose  assembly  be  left  open 
thereby  exposing  the  inside  of  the  hose 
to  water.  SAE  J1402  also  specifies  that 
tap  water  rather  than  distilled  water  (as 
specified  in  FMVSS  No.  106)  be  used  in 
this  test,  which  could  introduce 
variability  in  test  results  depending  on 
compounds  that  are  in  the  tap  water  at 
any  particular  location.  On  balance,  it 
would  be  difficult  to  state  which  test 
condition  is  more  severe,  but  NHTSA 
proposes  that  the  current  requirements 
in  paragraph  S7.3.11,  Water  absorption 
and  tensile  strength,  be  retained,  except 
as  modified  by  proposed  changes  to  the 
stand-alone  tensile  strength 


requirements  discussed  above.  NHTSA 
also  proposes  to  delete  the  reference  to 
FMCSR  §  393.45  in  S7.3.11. 

15.  Zinc  Chloride  Resistance 

Paragraph  S 7.3.12,  Zinc  chloride 
resistance,  of  FMVSS  No.  106  requires 
that  a  hose  assembly  be  immersed  in  a 
50  percent  zinc  chloride  aqueous 
solution  for  200  hours,  with  no  visible 
cracks  permitted  when  viewed  with  7 
power  magnification.  SAE  11402  does 
not  include  a  similar  requirement. 
NHTSA  does  not  propose  any  changes 
in  Standard  No.  106's  zinc  chloride 
resistance  requirements. 

16.  End  Fitting  Corrosion  Resistance 

FMVSS  No.  106  requires  that  air  brake 
hose  end  fittings  meet  the  same 
requirements  as  those  specified  for 
hydraulic  brake  hose  end  fittings.  As  is 
the  case  for  hydraulic  brake  hoses  per 
SAE  J1401,  SAE  J1402  references  the 
ASTM  Bl  17  Method  of  Salt  Spray  (Fog) 
Testing  while  FMVSS  No.  106 
references  ASTM  Bl  17-64.  Unlike  SAE 
11401,  SAE  11402  does  not  exclude  brass 
end  fittings  from  this  requirement. 
While  SAE  11402  does  not  specify  the 
attitude  of  the  brake  hose  assembly  in 
the  chamber,  FMVSS  No.  106  specifies 
a  30-degree  from  vertical  angle.  Because 
FMVSS  No.  106's  end  fitting  corrosion 
resistance  requirements  appear  to  be 
more  rigorous,  NHTSA  does  not  propose 
any  changes  to  these  requirements. 

17.  Minimum  Bend  Radius 

SAE  J 1402  specifies  minimum  bend 
radius  requirements  for  hose  as  installed 
on  a  vehicle.  NHTSA  tentatively 
concludes  it  would  not  be  appropriate 
to  add  these  requirements  to  FMVSS 
No.  106  because  FMVSS  No.  106 
regulates  the  properties  of  brake  hoses 
as  stand-alone  motor  vehicle  equipment 
rather  than  use  requirements. 

The  table  below  summarizes  the 
differences  between  the  air  brake  hose 
requirements/procedures  of  FMVSS  No. 
106  and  SAE  J1402  and  indicates  which 
requirements/procedures  NHTSA 
proposes  incorporating  into  the 
standard. 


Table  2.— Comparison  of  Air  Brake  Hose  Requirements/Procedures  in  FMVSS  No.  106  and  SAE  J 1402 


Requirement/procedure 


Existing  FMVSS  No.  106 


T 


SAE  J1402 


Air  Brake  Hoses 
"x"  Indicates  Requirements/Procedures  Proposed  To  Be  Included  In  FMVSS  No.  106 


Dimensional  Specifications x 

Constriction  1   x 

High  Temperature  Resistance .' I 


Similar,  does  not  include  Type  A  hose  ' 

Similar,  includes  end  fittings  1 

Similar,  but  larger  test  cylinder  radii  '   x 


I  Similar,  txjt  includes  Type  A  hose. 
Similar  but  does  not  include  end  fittings. 
Similar,  but  smaller  test  cylinder  radii. 
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Table  2.— Comparison  of  Air  Brake  Hose  Requirements/Procedures  in  FMVSS  No.  106  and  SAE  J1402— 

Continued 


Requirement/procedure 


Low  Temperature  Resistance 


Oil  Resistance  . 
Length  Change 


Adhesion 

Air  Pressure  (Leakage)  

Burst  Strength 

Tensile  Strength 

Water  Absorption  and  Tensile  Strength 


Tensile  Strength  

Zinc  Chloride  Resistance  

End  Fitting  Corrosion  Resistance 


Ozone  Test 

Minimum  Bend  Radius 


Existing  FMVSS  No.  106 


Similar,  excludes  interior  of  hose  from  in- 
spection. 

Same  

Same;    coiled    nylon    can    meet    FMCSR 

§393.45. 
Same  except  for  wire  reinforced  hose  

200  psi  leak  test  

800  psi  hydrostatic  test  

Specifies  longitudinal  pull  test  


70  hour  water  immersion  followed  by  pull 

test;  coiled. 

Nylon  can  meet  FMCSR  393.45  

200  hour  immersion  in  zinc  chloride  

Similar,   specifies   angle   of   hose   in   test 

chamber. 
No  ozone  test  


None 


SAE  J1402 


Similar,  requires  internal  inspection,  ex- 
cludes fabric  covered  hose  exterior  in- 
spection. 

Same. 

Same. 

Same  but  includes  specific  test  for  wire  re- 
inforced hose. 

More  test  spepiflcations  including  dynamic 
flex  test. 

Salt  spray  test  followed  by  900  psi  hydro- 
static test. 

No  con-esponding,  stand-alone  test.  Speci- 
fications are  in  Water  Absorption  test. 

168  hour  water  immersion  followed  by  pull 
test. 

Followed  by  pull  test. 

No  corresponding  test. 

Similar,  does  not  specify  angle  of  hose  in 
test  chamber. 

Hose  bent  around  test  cylinder  exposed  to 
50  ppm  ozone  for  70  hours. 

Specifies  minimum  bend  radii  for  hose  as 
installed  on  a  vehicle. 


Note  1 :  for  low  temperature  resistance,  use  the  most  severe  requirements  from  each  standard. 
Note  2:  propose  J1402  test,  except  with  100-ppm  ozone  concentration. 
Note  3:  would  not  be  appropriate  for  FMVSS  No.  106. 


C.  Vacuum  Brake  Hoses 

NHTSA's  performance  requirements 
and  test  procedures  relating  to  vacuum 
brake  hoses  are  located  in  paragraph 
S9.,  Requirements — Vacuum  brake 
hose,  brake  hose  assemblies,  and  brake 
hose  end  fittings,  and  paragraph  SIC 
Test  procedures — Vacuum  brake  hose, 
brake  hose  assemblies,  and  brake  hose 
end  fittings,  of  FMVSS  No.  106.  The 
corresponding  SAE  requirements  are 
contained  in  SAE  Highway  Vehicle 
Standard  J1403,  Vacuum  Brake  Hose, 
Rev.  July  1989. 

when  requirements  for  vacuum  brake 
hoses  were  originally  added  to  FMVSS 
No.  106  in  November  of  1973  (38  FR 
31302),  the  substantive  requirements  of 
SAE  J1403  were  adopted.  NHTSA 
proposes  to  update  FMVSS  No.  106  to 
include  performance  requirements  from 
the  most  recent  version  of  SAE  J1403 
that  are  not  presenUy  contained  in  the 
standard. 

Again,  as  with  hydraulic  brake  hoses, 
the  agency  tentatively  concludes  that 
many  light  vehicle  manufacturers 
already  voluntarily  equip  their  vehicles 
with  vacuum  hoses  that  meet  the 
current  version  of  SAE  J1403. 
Accordingly,  NHTSA  proposes  applying 
the  SAE  specifications  to  all  types  of 
vacuum  hoses  and  not  just  those  used 
on  commercial  vehicles.  The  proposed 
amendments  to  FMVSS  No.  106 
represent  incrementally  more  severe 
performance  requirements  that  the 


industry  has  adopted  over  the  past  20 
years. 

The  petitioners  requested  that  the 
requirements  of  SAE  J1403  be  added  to 
FMVSS  No.  106  to  upgrade  the 
performance  requirements  for  vacuum 
brake  hose.  The  use  of  vacuum  brake 
hose  in  automotive  applications  is 
generally  for  the  vacuum  hose 
coruiecting  the  power  brake  booster  to 
the  engine  manifold,  and  although  there 
may  be  other  applications  for  vacuum 
brake  hose,  the  agency  tentatively 
concludes  that  vacuum-operated 
braking  systems  are  no  longer  being 
used  in  the  U.S.  Although  the  use  of  this 
type  of  brake  hose  may  be  far  more 
limited  than  it  was  40  or  50  years  ago, 
NHTSA  tentatively  concludes  that 
upgrading  the  requirements  for  vacuum 
brake  hose  is  still  warranffed  given  that 
use  of  such  hose  is  still  widespread. 

A  detailed  discussion  of  the 
differences  between  the  vacuum  brake 
hose  performance  requirements  and  test 
procedures  in  SAE  J1403  and  FMVSS 
No.  106  follows,  along  with  the  agency's 
proposed  resolution  of  those 
differences. 

1.  Constriction 

Paragraph  S9.2.1,  Constriction,  of 
FMVSS  No.  106  requires  the  inside 
diameter  of  a  heavy  duty  vacuum  hose 
assembly  to  be  at  least  75  percent  of  the 
hose's  nominal  inside  diameter.  The 
inside  diameter  of  a  light  duty  vacuum 


hose  assembly  is  required,  by  S9.2.1,  to 
be  at  least  70  percent  of  the  hose's 
nominal  inside  diameter.  FMVSS  No. 
106  excludes  from  these  performance 
requirements  those  portions  of  the 
hose's  end  fittings  that  do  not  contain 
hose.  Constriction  testing,  as  outlined  in 
Testing  Procedure  106-08  (TP-1 06-08), 
is  performed  using  plug  gauges  with 
diameters  as  specified  in  TP-106-08. 

SAE  J1403  does  not  contain  a 
corresponding  set  of  constriction  test 
requirements/procedures.  Accordingly, 
NHTSA  does  not  propose  any  changes 
to  Standard  No.  106's  constriction 
requirements/procedures  for  vacuum 
brake  hose.  NHTSA  does  seek  public 
comments,  however,  on  whether  to 
continue  to  exclude  those  portions  of 
end  fittings  that  do  not  contain  hose 
from  the  standard's  constriction 
requirements. 

2.  High  Temperature  Resistance 

Paragraph  S9.2.2,  High  temperature 
resistance,  of  FMVSS  No.  106  specifies 
bending  a  length  of  hose  around  a 
cylinder  of  specified  diameter  and 
exposing  it  to  air  at  a  temperature  of  212 
degrees  F  for  70  hours.  After 
conditioning  the  hose  in  this  manner. 
Standard  No.  106  specifies  that  the  hose 
be  straightened  and  cut  longitudinally 
and  visually  inspected.  No  visible 
cracking,  charring,  or  disintegration  on 
the  exterior  or  interior  of  the  hose  is 
permitted. 
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SAE  J1403  has  a  different  test 
procedure  in  which  a  straight  length  of 
hose  is  subjected  to  a  vacuum  and 
conditioned  at  257  degrees  F  for  96 
hours.  After  temperatiu-e  conditioning, 
the  hose  is  cooled  and  bent  around  a 
test  cylinder,  then  visibly  inspected  for 
degradation.  The  hose  is  then  subjected 
to  a  proof  pressiu-e  test  of  1 75  psi  for 
one  minute.  Required  performance 
measures  include:  not  more  than  10 
percent  collapse  of  the  outside  diameter 
(OD)  for  heavy-wall  hose  and  not  more 
than  15  percent  collapse  of  the  OD  for 
light-wall  hose  after  the  hot  aging  test; 
no  visible  internal  or  external 
embrittlement  or  degradation;  and  no 
leakage  during  the  high-pressure  test. 

While  FMVSS  No.  106  specifies  test 
cylinder  radii  for  given  sizes  of  hose 
(Table  V),  SAE  J1403  simply  specifies  a 
test  cylinder  that  is  five  times  the  OD  of 
the  hose.  These  test  cylinder 
dimensions  cannot  be  compared  based 
on  information  in  the  standards  because 
FMVSS  No.  106  does  not  indicate  the 
OD  of  the  hose. 

Nevertheless,  the  high  temperature 
resistance  requirements  in  SAE  J1403 
appear  to  be  more  rigorous  than  those  in 
FMVSS  No.  106  given  that  standard's 
post-test  dimensional  and  burst  test 
specifications.  Accordingly,  NHTSA 
proposes  to  incorporate  SAE  Jl403's 
high  temperattue  resistance 
requirements/specifications  for  vacuum 
brake  hose  into  FMVSS  No.  106. 

3.  Low  Temperatiu'e  Resistance 

Paragraph  S9.2.3,  Low  temperature 
resistance,  of  FMVSS  No.  106  specifies 
conditioning  vacuum  brake  hose,  in  a 
straight  configuration,  at  minus  40 
degrees  F  for  70  hours  and  then,  while 
still  cold,  bending  the  hose  180  degrees 
around  a  test  cylinder  with  a  radius 
specified  in  Table  V.  After  performing 
this  test,  S9.2.3  specifies  visual 
inspection  of  the  hose.  No  visible  cracks 
on  the  hose  are  permitted.  SAE  J1403 
has  similar  provisions,  except  that  after 
the  cold  bending  test  is  performed,  SAE 
J1403  specifies  subjecting  the  hose  to  a 
175-psi  pressure  test  at  room 
temperatiue  with  no  leakage  permitted. 
SAE  }1403's  low  temperature  resistance 
requirements  are  more  rigorous  due  to 
the  addition  of  this  pressxu-e  test. 
Accordingly,  NHTSA  proposes  to 
incorporate  SAE  Jl403's  pressure  test 
procedure  into  FMVSS  No.  106. 

4.  Ozone  Resistance 

Paragraph  S9.2.4,  Ozone  resistance,  of 
FMVSS  No.  106  specifies  subjecting 
vacuum  brake  hose  to  an  ozone 
concentration  of  50  ppm  for  70  hours. 
After  performing  the  test,  the  hose, 
when  visually  inspected  under  7  power 


magnification,  must  reveal  no  visible 
cracks.  The  ozone  resistance 
specifications  in  SAE  J1403  are  similar 
but  SAE  J1403  specifies  an  ozone 
concentration  of  100  ppm  rather  than  50 
ppm.  The  agency  tentatively  concludes 
it  is  appropriate  to  update  the  ozone 
resistance  specifications  for  vacuum 
brake  hose,  as  it  proposes  to  do  for  other 
types  of  brake  hoses.  Accordingly, 
NHTSA  proposes  to  incorporate  SAE 
J1403's  100-ppm  ozone  concentration 
specification  into  FMVSS  No.  106. 

5.  Burst  Strength 

The  burst  strength  requirements  in 
FMVSS  No.  106  and  SAE  J1403  are 
nearly  identical.  Both  standards  specify 
a  hydrostatic  burst  test  at  350  psi  with 
no  hose  rupturing  allowed  under 
FMVSS  No.  106  and  no  leakage  or  • 
bursting  allowed  under  SAE  J1403. 
Given  the  similarities  in  the  two 
standards,  NHTSA  does  not  propose  any 
changes  to  the  vacuum  brake  hose  burst 
strength  requirements/procedures  in 
FMVSS  No.  106. 

6.  Vacuum  Deformation 

Paragraph  S9.2.6,  Vacuum,  of  FMVSS 
No.  106  requires  that  a  vacuum  brake 
hose,  when  subjected  to  26  inches  of  Hg. 
for  5  minutes,  not  collapse  more  than 
Vi6-inch  as  measured  on  the  hose's 
outside  diameter.  SAE  J1403  does  not 
contain  a  corresponding,  stand-alone 
test  specification,  although  the  collapse 
of  hose  as  a  percentage  of  OD  is 
measured  after  performing  the  high 
temperature  vacuiun  aging  test 
described  above.  NHTSA  does  not 
propose  any  changes  to  the  vacuum 
deformation  requirements/procedures  in 
FMVSS  No.  106. 

7.  Bend  Test 

FMVSS  No.  106  requires  that  a 
specified  length  of  hose  be  bent  imtil 
the  ends  are  touching,  with  a  maximum 
permissible  outside  diameter  (OD) 
collapse  specified  in  fractional  inches. 
SAE  J1403  has  a  similar  requirement, 
although  the  maximum  permissible 
collapse  is  specified  as  a  percentage  of 
the  un-bent  OD  (e.g.,  20  percent,  30 
percent).  It  is  difficult  to  compare  the 
two  requirements/procediures  because 
the  values  presented  in  Standard  No. 
106  are  not  expressed  in  terms  of  OD 
measurement  and,  therefore,  a 
percentage  calculation  caimot  be  made. 
One  difference  between  the  two 
standards  is  that  SAE  J1403  excludes 
preformed  hoses  molded  to  fit  specific 
applications  in  which  no  significant 
additional  bending  occurs  when  the 
hose  is  installed  on  a  vehicle.  Based  on 
the  information  provided  in  each 
standard,  it  does  not  appear  that  either 


set  of  requirements/procedures  is  more 
stringent  than  the  other.  Accordingly, 
NHTSA  does  not  propose  any  changes 
to  the  bending  requirements/procedures 
in  FMVSS  No.  106.  The  agency  does 
propose,  however,  to  incorporate  SAE 
J1403's  exclusion  of  preformed  hose  and 
welcomes  public  conunents  on  this 
issue. 

8.  Swell  (Fuel  Resistance) 

FMVSS  No.  106  specifies  that  a  brake 
hose  specimen  be  filled  with  ASTM 
Reference  Fuel  A  and  conditioned  for  48 
hours,  after  which  the  inside  diameter 
(ED)  of  the  hose  is  required  to  be  at  least 
75  percent  of  nominal  ID  for  heavy-duty 
hose  and  70  percent  of  nominal  ID  for 
light-duty  hose.  Standard  No.  106 
specifies  use  of  a  plug  gauge  to  measure 
die  hose's  inside  diameter.  Following 
the  swell  test,  FMVSS  No.  106  specifies 
subjecting  the  hose  to  26  inches  of  Hg 
for  ten  minutes.  The  hose  must  then  be 
examined  to  determine  that  no  leakage 
or  separation  of  the  inner  tube  from  the 
fabric  reinforcement  of  the  hose  has 
occiured. 

SAE  J1403's  swell  test  requirements/ 
procedures  are  similar,  but  not 
identical.  First,  SAE  J1403  specifies  use 
of  Reference  Fuel  B  rather  than 
Reference  Fuel  A.  Second,  SAE  J1403 
specifies  that  the  hose's  inside  diameter 
be  measiu«d  with  a  drop  ball  rather 
than  a  plug  gauge.  Third,  SAE  J1403 
specifies  a  10-minute  vacuiun  test, 
followed  by  a  layer  adhesion  test  with 
an  8  pounds-per-inch  nunimiun 
separation  specification.  In  contrast, 
FMVSS  No.  106  specifies  that  the  hose 
show  no  leakage  or  separation  of  the 
iimer  tube  from  the  fabric  reinforcement 
of  the  hose  while  the  10-minute  vacuum 
test  is  being  performed. 

With  respect  to  the  difference  in 
specified  fuels,  as  described  in  ASTM 
D471-98el,  Standard  Test  Method  for 
Rubber  Property — Effect  of  Liquids. 
Reference  Fuel  A  is  composed  of  100 
percent  isooctane  and  Reference  Fuel  B 
is  composed  of  70  percent  isooctane  a^d 
30  percent  toluene  by  voliune.  Note  2  in 
the  test  method  states  that: 

The  ASTM  reference  fuels  in  Table  3  have 
been  selected  to  provide  the  maximum  and 
minimum  swelling  effects  produced  by 
commercial  gasolines.  Reference  Fuel  A  has 
a  mild  action  on  rubber  vulcanizates  and 
produces  results  of  the  same  order  as  low 
swelling  gasolines  of  the  highly  parafflnic, 
straight  run  type.  Reference  Fuels  B,  C 
lisooctance  50  percent,  toluene  50  percent], 
and  D  [isooctane  60  percent,  toluene  40 
percent]  simulate  the  swelling  behaviour  of 
the  majority  of  commercial  gasolines,  with 
Reference  Fuel  C  producing  the  highest 
swelling  which  is  typical  of  highly  aromatic 
premium  grades  of  automotive  gasoline. 
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NHTSA  proposes  that  Reference  Fuel 
■  B  as  specified  in  SAE  J1403  be  used  for 
the  swell  test  in  FMVSS  No.  106.  While 
this  fuel  would  increase  the  severity  of 
the  test,  it  would  not  be  so  severe  as 
using  one  of  the  other  reference  fuels 
that  contain  higher  concentrations  of 
toluene,  nor  as  severe  as  some  of  the 
other  reference  fuels  that  represent 
ethanol  or  methanol  blends  of  gasoline 
(gasohol). 

With  respect  to  the  difference  in 
measuring  instruments  used  to 
determine  the  hose's  inside  diameter, 
NHTSA  favors  use  of  a  plug  gauge 
because  plug  gauges  are  somewhat  less 
susceptible  to  friction  than  steel  drop- 
balls.  Accordingly,  NHTSA  proposes 
that  the  plug  gauge  method  be  kept  in 
place  in  TP-106  for  swell  testing  of 
vacuum  brake  hoses,  but  welcomes 
comments  on  the  merits  of  each 
constriction  test  procedure  as  it  applies 
to  vacuiun  brake  hose. 

Regarding  the  differences  in  adhesion 
testing  between  the  NHTSA  and  SAE 
standards  during  or  after  the  vacuum 
test,  NHTSA  tentatively  concludes  that 
each  standard  has  its  benefits  and 
drawbacks.  While  the  visual  check  for 
hose  collapse  in  FMVSS  No.  106  is  valid 
for  cases  in  which  the  entire  hose 
integrity  has  been  compromised  diuing 
the  fuel  soak,  it  is  not  clear  that  this 
visual  check  would  be  able  to  detect 
separation  of  multi-layer  hose  materials 
if  collapse  occurs  only  on  the  inside 
tube  or  layer.  On  the  other  hand,  the 
SAE  J1403  layer  adhesion  test  does  not 
include  a  specification  that  the  hose  not 
visibly  collapse  diuing  the  vacuum  test. 
Visible  collapse  of  the  hose  during  the 
vacuum  test  indicates  a  loss  of  hose 
integrity,  even  if  the  hose  layers  remain 
well  bonded. 

NHTSA  proposes  that  the 
specifications  of  these  two  standards  be 
combined  as  follows.  Following  the  fuel 


conditioning  using  Reference  Fuel  B 
and  the  constriction  test,  each  vacuum 
hose  would  be  subjected  to  a  vacuum  of 
26  inches  of  Hg  for  ten  minutes,  with  no 
visible  collapse  or  leakage  of  the  hose 
permitted  (as  currently  specified  by 
FMVSS  No.  106).  Then,  for  hoses 
constructed  of  two  layers  or  more,  a 
layer  adhesion  test  would  be  conducted 
with  a  specified  performance  of  8 
pounds-per-inch  minimum  separation 
force  (as  specified  by  SAE  J1403). 
NHTSA  proposes  that  this  adhesion  test 
only  be  applied  to  multi-layer  hoses  for 
two  reasons.  First,  the  agency 
tentatively  concludes  that  single  layer 
hose  cannot  be  tested  easily.  Second, 
NHTSA  tentatively  concludes  that 
single  layer  hose  that  have  lost 
mechanical  integrity  would  not  be  able 
to  pass  the  visual  collapse  or  no  leakage 
specification  during  the  vacuiun  test 
and,  as  such,  failure  would  already  be 
detected  prior  to  completion  of  the 
vacuum  test. 

In  addition  to  the  foregoing  changes  to 
FMVSS  No.  106's  swell  test 
requirements/procediu^s,  NHTSA  also 
proposes  to  update  the  ASTM  test 
procediu-e  referenced  in  SlO.7  for  the 
swell  test  to  the  current  revision,  D471- 
98el. 

9.  Adhesion 

FMVSS  No.  106  requires  that  vacuum 
brake  hose,  other  than  wire-reinforced 
hose,  have  a  minlmimi  layer  separation 
strength  of  8  pounds  per  inch.  There  are 
no  specifications  for  wire-reinforced 
hose.  There  is  a  similar,  8-pound-per- 
inch  adhesion  requirement  in  SAE 
J1403,  although  the  SAE  standard 
specifically  identifies  the  layers  as  "the 
tube  from  the  plies"  and  "the  cover 
from  the  plies."  NHTSA  tentatively 
concludes  that  there  are  no  substantial 
differences  between  these  two 
standards.  Because  NHTSA  is  proposing 


to  combine  the  adhesion  test  with  the 
swell  test,  however,  the  agency  proposes 
to  delete  the  stand-alone  adhesion  test 
specifications  for  vacuum  brake  hose 
from  FMVSS  No.  106. 

10.  Deformation 

Paragraph  S9.2.10,  Deformation,  of 
FMVSS  No.  106  specifies  testing  short 
lengths  of  hose  by  compressing 
(flattening  or  collapsing)  the  hose  to  a 
specified  dimension  and  then  releasing 
the  compression  force.  After  five  cycles, 
the  minimum  outside  diameter  (OD)  of 
the  hose  must  be  at  least  a  specified 
percentage  of  the  original  OD.  SAE 
J1403  does  not  contain  a  similar  set  of 
deformation  testing  specifications. 
NHTSA  does  not  propose  any  changes 
to  the  vacuum  brake  hose  deformation 
requirements/specifications  in  FMVSS 
No.  106. 

11.  End  Fitting  Corrosion  Resistance 

Paragraph  S9.2.11,  End  fitting 
corrosion  resistance,  of  FMVSS  No.  106 
requires  that  vacuum  brake  hose  end 
fittings  show  no  surface  base  metal 
corrosion  after  being  exposed  to  salt 
spray  for  24  hours.  Standard  No.  106 
provides  an  exception  for  that  portion  of 
the  end  fitting  where  crimping  or  the 
application  of  labeling  information  has 
caused  displacement  of  the  end  fitting's 
protective  coating.  SAE  J1403  does  not 
contain  any  corresponding 
requirements.  NHTSA  does  not  propose 
any  changes  to  Standard  No.  106's  end  • 
fitting  corrosion  resistance 
requirements. 

The  table  below  summarizes  the 
differences  between  the  vacuum  brake 
hose  requirements/procedures  of 
FMVSS  No.  106  and  SAE  J1403  and 
indicates  which  requirements/ 
procedures  NHTSA  proposes 
incorporating  into  the  standard. 


Table  3.— Comparison  of  Vacuum  Brake  Hose  Requirements/Procedures  in  FMVSS  No.  106  and  SAE  J 1403 


Requirement/Procedure 


Existing  FMVSS  No.  106 


SAE  J 1403 


Vacuum  Brake  Hoses 
'X"  indicates  Requirements/Procedures  Proposed  To  Be  Included  in  FIMVSS  No.  106 


Constriction  Test 

High  Temperature  Resistance 

Low  Temperature  Resistance 

Ozone  Resistance  

Burst  Strengtti 

Vacuum  Deformation 


Bend  Test  

Swell  (Fuel  Resistance) 


Adtiesion 


Specifications  for  constriction  at  end  fittings 
Hose  bent  and  exposed  to  elevated  tem- 
perature, less  severe  tfian  J1403. 
Similar,  but  does  not  imlude  pressure  test 

Similar,  50  ppm  ozone  concentration  

Same 

Limit  1/16  in.  collapse  of  hose  OD  under 
vacuum. 

Similar  test,  different  measurement  

Similar  test,  Reference  Fuel  A,  no  collapse 

or  leakage  permitted. 
Similar,  but  is  a  stand-alone  test  


No  corresponding  specifications 

High  temperature  conditioning,  tjend  test, 
pressure  test 

Similar,  but  also  specifies  175  psi  pressure 
test 

Similar,  100  ppm  ozone  concentration 

Same 

No  corresponding,  stand-alone  specifica- 
tion; high  temjjerature  test  has  specifica- 
tions 

Similar  test,  different  measurement 

Similar  test,  Reference  Fuel  B,  layer  adhe- 
sion test  specified 

Similar,  but  is  conducted  after  swell  test 
fuel  soak 
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TABLE  3.— COMPARISON  OF  VACUUM  BRAKE  HOSE  REQUIREMENTS/PROCEDURES  IN  FMVSS  NO.  106  AND  SAE  J1403— 

Continued 


Requirement/Procedure 

Existing  FMVSS  No.  106 

SAE  J 1403 

Defomiation  

X 
X 

Compression  test  

No  corresponding  test 
No  corresponding  test 

End  Fitting  Corrosion  Resistance  hose  end 
fittings. 

Same  as  for  hydraulic  brake  hose  end  fit- 
tings. 

Note  1:  NHTSA  proposes  perfonming  layer  adhesion  test  once  vacuum  hose  has  been  conditioned  during  swell  test.  NHTSA  considers  a 
stand-alone  adhesion  test  unnecessary. 


The  agency  notes  that  plastic  vacuum 
brake  tubing  is  being  used  in  automotive 
applications,  as  it  has  been  requested  to 
issue  legal  interpretations  on  the 
application  of  requirements  in  Standard 
No.  106  to  this  type  of  material.  This 
may  lead  to  a  situation  similar  to  that 
for  air  brake  hose,  for  which  both  rubber 
hose  and  plastic  tubing  are  widely  used 
and  the  agency  is  now  proposing  to 
create  separate  requirements  for  each 
type  of  hose.  The  agency  is  not  aware 
of  an  SAE  or  other  industry  standard  for 
plastic  vacuum  brake  hose  and  therefore 
is  not  currently  proposing  any  separate 
requirements  for  this  material.  If  a 
suitable  industry  standard  is  developed 
for  plastic  vacuum  brake  tubing,  the 
agency  may  consider  adopting  those 
requirements  into  Standard  No.  106  as 
appropriate,  as  part  of  a  futxire 
rulemaking  activity. 

D.  Plastic  Air  Brake  Tubing 

NHTSA's  performance  requirements 
and  test  procedures  relating  to  plastic 
air  brake  tubing  are  located  in  paragraph 
S7.,  Requirements — Air  brake  hose, 
brake  hose  assemblies,  and  brake  hose 
end  fittings,  and  paragraph  S8.,  Test 
procedures — Air  brake  hose,  brake  hose 
assemblies,  and  brake  hose  end  fittings. 
The  corresponding  SAE  requirements/ 
procedures  are  contetined  in  SAE 
Surface  Vehicle  Standard  J844, 
Nonmetallic  Air  Brake  System  Tubing, 
Rev.  June  1988  (SAE  J844). 

Standard  No.  106's  requirements  for 
plastic  air  brake  tubing  are  the  same  as 
those  for  rubber  air  brake  tubing. 
NHTSA  tentatively  concludes  that 
FMVSS  No.  106  does  not  adequately 
address  the  performance  requirements 
for  plastic  air  brake  tubing  because  of 
the  significant  difference  in  the 
materials,  construction,  and  end  fittings 
of  plastic  air  brake  tubing  compared 
with  rubber  air  brake  hose.  The  agency 
tentatively  concludes  that  due  to  the 
current  requirements  in  the  FMCSRs, 
plastic  air  brake  tubing  as  widely  used 
on  air-braked  vehicles  has  been,  up 
until  this  time,  compliant  with  SAE 
J844.  Therefore,  if  SAE  J844  compliance 
is  no  longer  required  by  the  FMCSRs,  as 
has  been  proposed  by  the  FHWA,  then 
the  potential  exists  that  the 


requirements  currently  in  Standard  No. 
106  will  not  adequately  ensiu-e  the 
continued  safe  performance  of  plastic 
air  brake  tubing. 

NHTSA  proposes  that  the  substantive 
requirements/procedures  in  SAE  J844  be 
incorporated  into  FMVSS  No.  106, 
including  dimensional  specifications, 
classifications,  burst  test,  moistiu-e 
absorption  test,  ultraviolet  resistance 
test,  cold  temperat\u-e  flexibility  test, 
heat  aging  test,  resistance  to  zinc 
chloride  and  methyl  alcohol  tests, 
boiling  water  stabilization  and  burst 
tests,  cold  temperature  impact  test, 
collapse  resistance  test,  and  hot  tensile 
strength  test.  NHTSA  proposes  that  two 
performance  requirements  currently  in 
Standard  No.  106  for  air  brake  hoses, 
ozone  resistance  and  oil  resistance, 
continue  to  be  required  for  plastic 
tubing.  However,  for  the  oil  resistance 
test,  NHTSA  proposes  a  new  test 
procedure  consisting  of  oil  conditioning 
followed  by  a  burst  test,  rather  than  the 
voliunetric  expansion  specification 
currently  in  Standard  No.  106,  as  a  test 
condition  more  appropriate  for  plastic 
tubing. 

The  agency  also  proposes 
incorporating  the  classifications  and 
dimensional  specifications  froia  SAE 
Surface  Vehicle  Standard  J1394,  Metric 
Nonmetallic  Air  Brake  System  Tubing, 
Rev.  April  1991,  into  FMVSS  No.  106. 
Although  not  referenced  by  the 
petitioners,  this  standard  contains 
requirements  for  plastic  air  brake  tubing 
manufactured  in  metric  sizes.  NHTSA 
tentatively  concludes  that  it  is 
appropriate  to  include  requirements  for 
both  metric  and  inch  sizes  of  plastic  air 
brake  tubing. 

Plastic  air  brake  tubing  is  typically 
sold  separately  from  the  end  fittings  and 
therefore  it  is  generally  not  sold  or 
supplied  as  an  air  brake  hose  assembly, 
with  the  exception  of  coiled  hoses  used 
between  tractors  and  trailers  which  are 
often  pre-assembled  using  permanently- 
attached  end  fittings.  In  light  of  this,  the 
SAE  has  developed  separate  standards 
for  plastic  air  brake  tubing  and  plastic 
air  brake  tubing  assembhes  and  end 
fittings.  SAE  J844  contains  performance 
requirements  for  plastic  air  brake 
tubing,  while  SAE  Surface  Vehicle 


Standard  J1131,  Performance 
Requirements  for  SAE  J844  Normietallic 
Tubing  and  Fitting  Assemblies  Used  in 
Automotive  Air  Brake  Systems,  contains 
performance  requirements  for  plastic  air 
brake  tubing  assemblies  and  end 
fittings. 

The  requirements  in  S7  of  FMVSS  No. 
106  were  developed  for  rubber  air  brake 
hose  that  is  sized  according  to  internal 
diameter  (ID).  Paragraph  S7  contains 
few  references  to  plastic/nylon  tubing 
that,  unlike  rubber  air  brake  hose,  is 
sized  according  to  outside  diameter 
{OD)  and  is  a  significantly  different 
product  than  rubber  hose.  Plastic  tubing 
is  generally  manufactiu^d  from  nylon 
but  the  generic  term  plastic  is  used  in 
this  notice  to  account  for  other  types  of 
plastic  that  may  be  used  for  this 
application.  As  previously  discussed, 
the  applicability  of  Table  III  in  Standard 
106  was  amended  so  that  it  would  ordy 
be  applicable  to  brake  hoses  made  from 
synthetic  or  natiu-al  elastomeric  rubber, 
thus  there  are  no  dimensional 
requirements  for  plastic  tubing  in 
FMVSS  No.  106.  NHTSA  proposes  that 
new  dimensional  requirements  for 
plastic  air  brake  tubing  be  included  in 
Standard  No.  106  based  on  the 
dimensions  currently  used  in  SAE  J844 
(inch  units)  and  SAE  J1394  (metric 
luiits). 

Non-coiled  plastic  tubing  is  used  for 
air  system  plumbing  to  coimect 
components  that  maintain  a  basically 
fixed  relationship  during  vehicle 
operation.  Coiled  plastic  tubing  is 
generally  used  in  flexible  connections 
such  as  between  a  tractor  and  a  semi- 
trailer. By  coiling  a  long  length  of 
relatively  stiff  plastic  tubing,  a  flexible 
coiled  arrangement  is  obtained.  Non- 
coiled  tubing  differs  from  conventional 
rubber  hose  in  that  it  would  not  be  used 
between  components  that  experience 
relative  motion,  although  it  would  still 
be  subjected  to  vibration  and  other 
loads. 

1.  Classification 

FMVSS  No.  106  references  Type  I  and 
Type  n  air  brake  hose  and  reusable  end 
fittings  which  are  required  to  be  labeled 
as  either  "AI"  or  "AD."  SAE  J844  and 
SAE  J1394  classify  plastic  tubing  as  "A" 


26398 


Federal  Register/Vol.  68,  No.  94/Thursday,  May  15,  2003 / Proposed  Rules 


for  smaller  diameter,  non-reinforced 
tubing  made  from  one  layer  of  material, 
or  "B"  for  larger  diameter  tubing  made 
from  two  layers  of  material  with  a 
reinforcement  braid  located  at  the  layer 
interface.  Tubing  is  sized  by  the 
nominal  OD  of  the  tubing  either  in 
fractions  of  an  inch  or  in  millimeters. 
These  designations  are  appropriate  for 
plastic  tubing  but  FMVSS  No.  106  does 
not  currently  contain  any  references  to 
Type  A  and  B  tubing  or  any 
dimensional  requirements  for  plastic 
tubing. 

It  should  be  noted  that  FMCSR 
§  393.45(b)(ii)  specifies  that,  for  plastic 
tubing  used  on  commercial  motor 
vehicles,  the  reference  to  SAE  J844  only 
includes  Type  B  tubing.  NHTSA 
proposes  to  update  FMVSS  No.  106  to 
include  requirements  for  both  Types  A 
cmd  B  plastic  tubing. 

2.  Dimensions  and  Tolerances 

SAE  J844  includes  a  table  (Table  1) 
that  prescribes,  for  each  nominal  size  of 
tubing,  the  ID,  OD,  minimimi  wall 
thickness,  and  tolerances  on  the  ID  and 
OD.  There  are  no  corresponding 
dimensions  in  FMVSS  No.  106.  These 
dimensions  are  safety-critical  because 
they  ensure  that  the  tubing  is 
compatible  with  the  fittings  designed  for 
that  tubing.  Incompatibility  between 
tubing  and  end  fittings  can,  among  other 
things,  cause  the  inside  diameter  of  the 
tubing  to  collapse.  NHTSA  agrees  with 
the  petitioners  that,  if  there  are  no 
requirements  for  these  dimensions, 
there  is  the  possibility  that  tubing  of 
improper  dimensions  could  pull  out  of 
the  end  fittings  or  otherwise 
prematurely  fail  at  the  connections,  leak 
because  of  improper  sealing  due  to 
dimensional  incompatibility  with 
fittings,  or  loosen  due  to  thermal 
expansion  and  contraction. 
Accordingly,  NHTSA  proposes  to 
incorporate  into  Standard  No.  106  the 
dimension  and  tolerance  requirements 
contained  in  SAE  J844. 

3.  One  Hundred  Percent  Leak  Test 

SAE  J844  requires  tubing 
manufact\irers  to  subject  all  air  brake 
tubing  to  a  200-psi  leak  test.  The 
specific  testing  methods,  including  test 
media,  rate  of  application,  and  required 
performance  measures,  are  not  specified 
in  SAE  J844  and  are,  therefore, 
determined  by  the  tubing  manufacturer. 

FMVSS  No.  106  does  not  address  the 
quality  control  methods  that  hose 
manufacturers  use  to  ensure  that  all 
hoses  installed  on  motor  vehicles  will 
meet  the  standard.  Rather,  the 
manufactiu'ers  of  such  components  are 
required  to  certify  compliance,  and  each 
brake  hose  or  assembly  is  required  to 


meet  the  standard.  NHTSA  tentatively 
concludes  that  plastic  air  brake  tubing 
manufacturers  will  continue  to  perform 
quality  control  tests  on  their  products, 
but  that  such  requirements  should  not 
be  included  in  FMVSS  No.  106. 

4.  Burst  Test 

SAE  J844  specifies  that  tubing  be 
stabilized  at  75  degrees  F  for  a  period 
of  30  minutes  to  3  hours.  Pressure  (of  an 
unidentified  medium,  assumed  to  be 
air)  in  the  tube  is  increased  at  a  constant 
rate  to  reach  a  specified  minimimi  burst 
pressure  (specified  in  Table  2)  within  a 
time  period  of  3  to  15  seconds.  The 
tubing  must  sustain  the  specified 
pressure  without  bursting.  FMVSS  No. 
106  specifies  using  water  as  the  test 
media,  with  a  pressure  increase  rate  of 
approximately  1 ,000  psi  per  minute,  to 
a  pressure  of  800  psi.  The  specified 
press^ires  in  Table  2  of  SAE  J844  range 
from  1000  to  1200  psi  for  Type  A  tubing 
and  800  psi  to  1400  psi  for  Type  B 
tubing  (each  size  of  tubing  has  one 
specific  burst  pressure).  Therefore,  the 
pressure  requirements  in  SAE  J844  are 
equal  to  or  higher  than  those  in  FMVSS 
No.  106.  While  the  performance 
differences  of  the  different  test  media 
have  not  been  measured,  it  would 
appear  that  using  air  would  be  more 
appropriate  for  air  brake  tubing  than 
using  water.  NHTSA  welcomes 
comments  on  the  use  of  air  versus  water 
as  the  test  medium. 

In  NHTSA*  judgment,  the  greater 
pressure  requirements  in  SAE  J844  are 
more  rigorous  than  existing 
requirements  in  FMVSS  No.  106. 
NHTSA  proposes  changing  the  burst 
strength  requirements  in  FMVSS  No. 
106  to  the  higher  values  in  SAE  1844, 
and  specifying  air  as  the  test  mediimi 
rather  than  water.  NHTSA  proposes  that 
the  pressure  in  the  tubing  be  increased 
in  a  period  of  5  seconds  because  using 
the  range  of  3  to  15  seconds  in  SAE  J844 
would  specify  testing  at  both  3  and  15 
seconds  and  therefore  would  be  too 
broad  of  a  specification  for  use  in 
FMVSS  No.  106.  NHTSA  welcomes 
comments  on  the  use  of  air  versus  water 
as  the  test  medium. 

5.  Moisture  Absorption 

SAE  J844  specifies  that  a  tubing 
specimen  be  conditioned  for  24  hours  at 
230  degrees  F,  immediately  weighed, 
and  then  subjected  to  100  percent 
relative  humidity  for  100  hours  at  75 
degrees  F.  Within  five  minutes  of 
removal  from  the  humidity  chamber, 
surface  moisture  is  wiped  from  all 
surfaces  of  the  tubing  and  the  tubing  is 
weighed.  The  moisture  absorption  shall 
not  exceed  2  percent  by  weight.  FMVSS 
No.  106  does  not  have  a  corresponding 


test.  NHTSA  proposes  incorporating  the 
moistxire  absorption  specification  from 
SAE  J844  into  FMVSS  No.  106. 

6.  Ultraviolet  Resistance 

SAE  J844  specifies  that  the  tubing  be 
placed  in  a  Q-Panel  QUV  test  apparatus 
equipped  with  Philips  Type  UVS-340 
bulbs.  If  the  test  apparatus  is  equipped 
with  a  "Solar  Eye,"  the  bulbs  need  not 
be  rotated  and  the  irradiance  should  be 
set  at  0.85;  however,  all  bulbs  should  be 
discarded  after  4800  hours  maximum  or 
if  they  fall  below  the  0.85  irradiance 
level,  whichever  occurs  first.  If  the  test 
apparatus  is  not  equipped  with  a  "Solar 
Eye,"  the  bulbs  must  be  rotated  every 
400  hours  maximum,  per  the  apparatus 
manufacturer  and  ASTM  G  53.  Bulbs 
used  in  such  an  appeiratus  must  be 
discarded  after  1600  hours  of  use. 

The  samples  are  placed  in  the  sample 
racks  of  the  test  apparatus  and  are 
exposed  for  300  hours  at  a  temperatiu« 
of  113  degrees  F,  with  the  surface  of  the 
specimen  mounting  plate  located  no 
more  them  2  inches  from  the  bulbs.  The 
samples  are  rotated  according  to  ASTM 
D  4329  except  the  rotation  is  each  96 
hours  rather  than  weekly.  No  humidity 
other  than  ambient  is  introduced. 
Immediately  after  the  samples  are 
removed  from  the  ultraviolet  light  test 
apparatus,  they  are  subjected  to  an 
impact  test  using  a  device  depicted  in 
Figure  1  of  SAE  1844.  The  tubing 
samples  are  then  cooled  to  75  degrees  F 
and  subjected  to  a  burst  test,  with  a 
minimum  burst  pressiu-e  that"  is  at  least 
80  percent  of  the  value  assigned  to  the 
tubing  based  on  the  tubing's  outside 
diameter  as  indicated  in  Figure  2  of  SAE 
J844. 

NHTSA  notes  that  in  November  1973 
(38  FR  31302),  NHTSA  deleted  the 
ultraviolet  light  resistance  tests  for  air 
brake  hoses  in  Standard  No.  106,  stating 
that  sufficient  data  had  not  been 
generated  to  support  a  minimum 
performance  requirement.  However, 
NHTSA  tentatively  concludes  that  the 
plastic  material  used  in  nylon  air  brake 
tubing  is  significantly  different  fi^m  the 
materials  used  in  rubber  air  brake  hoses, 
and  that  plastic  is  susceptible  to 
deterioration  that  can  cause 
embrittlement  due  to  exposure  to 
ultraviolet  light.  NHTSA  also  notes  that 
air  brake  tubing  is  installed  on  heavy 
vehicles  in  locations  that  are  exposed  to 
naturally-occurring  ultraviolet  light. 
Therefore,  NHTSA  proposes  to 
incorporate  SAE  J844's  ultraviolet 
resistance  test  into  FMVSS  No.  106, 
although  the  agency  proposes  to 
reference  the  apparatus  specified  in 
ASTM  Gl  54-00,  Standard  Practice  for 
Operating  Fluorescent  Light  Apparatus 
for  UV  Exposure  of  Nonmetallic 
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Materials,  rather  than  the  one  specified 
in  ASTM  G53  because  ASTM  Gl 54-00 
is  an  updated  version  of  ASTM  G53. 
NHTSA  also  proposes  to  reference  two 
additional  ASTM  standards:  ASTM 
D4329-99,  Standard  Practice  for 
Fluorescent  UV  Exposure  of  Plastics, 
wiiich  is  currently  refeifenced  in  SAE 
J844,  and  ASTM  G151-97,  Standard 
Practice  for  Exposing  Nonmetallic 
Materials  in  Accelerated  Test  Devices 
that  Use  Laboratory  Light  Sources, 
which  is  not  currently  referenced  in 
SAE  J844,  but  may  provide  useful 
guidance  for  conducting  UV  testing. 

7.  Cold  Temperature  Flexibility 

SAE  J844  specifies  tubing  to  be 
conditioned  at  230  degrees  F  for  24 
hours.  Within  30  minutes  of  removal 
from  the  oven,  the  tubing  is  placed  in 
a  cold  chamber  at  minus  40  degrees  F 
and  conditioned  for  4  hours.  A  test 
cylinder  with  a  radius  equal  to  6  times 
the  nominal  OD  of  the  tubing  is  also 
conditioned  at  minus  40  degrees  F  for 
4  hours.  The  tubing  and  test  cylinder  are 
removed  from  the  cold  chamber  and  the 
tubing  is  bent  180  degrees  around  the 
test  cylinder  within  a  period  of  4  to  8 
seconds.  The  tubing  must  show  no  signs 
of  fracture. 

FMVSS  No.  106  also  contains  a  low 
temperature  resistance  test  procedure. 
The  FMVSS  No.  106  procedure  differs 
in  that  the  hose  is  bent  around  the  test 
cylinder  prior  to  being  conditioned  in 
the  cold  chamber;  the  cold  conditioning 
is  for  70  hours;  and  there  is  no  high- 
temperature  preconditioning.  The  table 
in  paragraph  S7  (Table  IV)  includes 
dimensions  for  the  test  cylinder  radius 
for  each  nominal  size  of  hose.  Table  IV 
references  hose  size  by  nominal 
diameter,  and  does  not  differentiate 
between  hose,  which  is  sized  by  inside 
diameter,  and  tubing,  which  is  sized  by 
outside  diameter.  Applying  the  test 
cylinder  radii  in  Table  IV  to  the  nominal 
outside  diameter  of  tubing,  and  then 
comparing  these  values  to  the  test 
cylinder  radii  in  SAE  J844,  reveals  that 
the  test  cylinder  radii  in  SAE  J844  are 
smaller  and,  therefore,  SAE  J844 
provides  a  more  stringent  test  condition 
in  terms  of  bend  radius  than  does 
FMVSS  No.  106. 

The  test  conditions  of  "cold 
temperature  flexibility"  in  SAE  J844  do 
not  correspond  to  the  "low  temperatiue 
resistance"  test  in  FMVSS  No.  106.  SAE 
J844  is  a  test  to  evaluate  the  crack 
resistance  of  tubing,  subjected  to 
bending  while  in  a  cold  state,  while  the 
FMVSS  No.  106  test  condition  is  an 
evaluation  of  pre-bent  tubing's 
resistance  to  cracking  when  subjected  to 
cold  temperatures.  Because  SAE  J844  is 
more  rigorous,  NHTSA  proposes 


substituting  it  for  the  current  test  in 
FMVSS  No.  106.  NHTSA  tentatively 
concludes  that  the  time  period  of  4  to 
8  seconds  to  accomplish  the  bending  of 
the  tubing  is  appropriate  for  this  test 
because  the  bending  is  done  by  hand 
and  is  therefore  subject  to  some 
variability.  Specifying  the  4  to  8  second 
time  period  will  preclude  the  need  for 
specialized  bending  apparatus  that  can 
meet  a  specific  timing  specification. 

8.  Heat  Aging 

SAE  J844  includes  three  different  heat 
aging  tests,  which  specify  use  of  three 
separate  samples  of  the  same  tubing.  A 
tubing  sample  is  subjected  to  one  of  the 
aging  tests  described  below,  then 
subjected  to  the  burst  test  at  room 
temperature,  with  a  minimum  burst 
strength  of  80  percent  of  a  specified 
value. 

The  first  test  is  to  bend  a  section  of 
tubing  180  degrees  around  a  test 
cylinder  with  a  diameter  equal  to  two 
times  the  tubing's  minimimi  bend 
radius,  as  specified  in  the  standard.  The 
tubing  and  test  cylinder  are  conditioned 
for  72  hours  at  230  degrees  F  and  then 
removed  to  cool  at  75  degrees  F.  Within 
30  minutes  after  stabilizing  at  75 
degrees  F,  the  tubing  is  straightened 
within  a  time  period  of  four  seconds. 
The  tubing  is  then  bent  180  degrees  in 
the  opposite  direction  within  a  time 
period  of  4  to  8  seconds. 

The  second  test  is  to  condition  the 
tubing  at  230  degrees  F  for  72  hours, 
then  remove  and  cool  the  tubing  to  75 
degrees  F.  Within  30  minutes  after 
stabilizing  at  75  degrees  F,  the  tubing  is 
subjected  to  an  impact  test  as  specified 
in  the  standard. 

The  third  test  involves  conditioning 
the  tubing  by  immersing  it  in  boiling 
water  for  2  hours,  then  removing  and 
cooling  it  to  75  degrees  F.  Within  30 
minutes  after  stabilizing  at  75  degrees  F, 
the  tubing  is  subjected  to  an  impact  test 
as  specified  in  the  standard. 

FMVSS  No.  106  does  not  have 
corresponding  test  procedures.  The  high 
temperature  resistance  test  (S8.1) 
evaluates  a  hose  for  resistance  to  visible 
cracking  after  being  conditioned  at  212 
degrees  F  for  70  hours  and  then 
straightened.  There  is  no  burst 
(pressure)  strength  requirement.  NHTSA 
proposes  incorporating  the  SAE  J844 
test  procedures  for  plastic  air  brake 
tubing  into  FMVSS  No.  106. 

9.  Zinc  Chloride  Resistance 

SAE  J844  specifies  that  tubing  be  bent 
around  a  test  cylinder  and  immersed  in 
a  50  percent  by  weight  (specific  gravity 
of  1.576  or  a  Baume  rating  of  53  degrees 
at  60  degrees  F)  aqueous  solution  of  zinc 
chloride  for  200  hours  at  75  degrees  F. 


After  removal  from  the  solution,  the 
tubing  must  show  no  evidence  of 
cracking  on  the  outside  diameter. 
FMVSS  No.  106  specifies  that  a  hose 
assembly  be  immersed  in  a  50  percent 
zinc  chloride  aqueous  solution  for  200 
hours,  with  no  visible  cracks  permitted 
when  viewed  with  7-power 
magnification.  SAE  J844's  zinc  chloride 
test  procedures  are  more  rigorous  due  to 
the  bending  of  the  tubing  during  the 
conditioning.  Accordingly,  NHTSA     ' 
proposes  to  incorporate  the  zinc 
chloride  resistance  performance 
requirements  and  test  procedures  from 
SAE  J844  into  FMVSS  No.  106. 

10.  Resistance  to  Methyl  Alcohol 
Resistance 

SAE  J844  specifies  that  the  tubing  be 
bent  around  a  test  cylinder  and  then 
immersed  in  95  percent  methyl  alcohol 
for  200  hours  at  75  degrees  F.  After 
removal  from  the  solution,  the  tubing 
must  show  no  evidence  of  cracking. 
This  test  ensures  that  air  brake  tubing  is 
not  susceptible  to  damage  from  alcohol 
that  is  sometimes  introduced  into  air 
brake  systems  during  extreme  cold 
weather  conditions,  or  from  windshield 
washer  fluid  containing  alcohol  that 
may  spill  onto  brake  tubing.  There  is  no 
corresponding  test  procedure/ 
performance  requirement  in  FMVSS  No. 
106,  and  NHTSA  proposes  to 
incorporate  the  one  specified  in  SAE 
J844.  NHTSA  also  welcomes  comments 
on  the  suitability  of  adopting  this  test 
procedure/performance  requirement  for 
rubber  air  brake  hoses,  since  they  are 
also  susceptible  to  alcohol  exposure  for 
the  same  reasons. 

11.  Stiffness 

SAE  J844  specifies  that  an  11 -inch 
long  sample  of  tubing  be  slipped  over  a 
rod  to  maintain  the  hose  in  a  straight 
position  within  plus  or  minus  Va  inch. 
The  tubing  and  rod  are  conditioned  at 
230  degrees  F  for  24  hours,  then 
removed  and  cooled  to  75  degrees  F. 
Within  30  minutes  after  stabilizing  at  75 
degrees  F,  the  rod  is  removed  and 
tubing  is  subjected  to  a  stif&iess  test  as 
ouUined  in  the  standard.  The  tubing 
must  require  no  more  that  the  specified 
amount  of  force  to  deflect  2  inches.  This 
test  ensures  that  the  flexibility  of  the 
tubing  is  not  reduced  when  the  tubing 
is  subjected  to  elevated  temperatures. 
An  increase  in  stiffness  after  exposure  to 
elevated  temperatures  indicates  that  the 
tubing  is  susceptible  to  kinking  or 
embrittlement  under  this  condition. 
Because  Standard  No.  106  does  not 
contain  a  similar  set  of  procedures/ 
requirements,  NHTSA  proposes  to 
incorporate  the  stifftiess  procedures/ 
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requirements  from  SAE  J844  into 
FMVSS  No.  106. 

12.  Boiling  Water  Stabilization  and 
Burst  Test 

SAE  J844  .specifies  that  the  tubing  be 
immersed  in  boiling  water  for  2  hours. 
The  tubing  is  then  removed  from  the 
water  and  subjected  to  a  burst  test  at 
room  temperature.  The  standard 
specifies  a  minimum  burst  strength  of 
80  percent  of  the  value  assigned  to  the 
tubing  based  on  the  tubings  nominal 
outside  diameter.  NHTSA  tentatively 
concludes  that  this  test  condition  is 
redundant  because  a  similar  boiling 
water  conditioning  test,  followed  by 
impact  and  burst  tests,  is  already 
specified  by  the  third  heat  aging  test,  as 
described  above.  FMVSS  No.  106  has  no 
corresponding  test  procedure.  Because 
NHTSA  is  already  proposing  to 
incorporate  the  heat  aging  test  from  SAE 
J844,  the  agency  does  not  propose  to 
also  incorporate  SAE  J844's  stand-alone 
boiling  water  stabilization  and  burst 
test. 

13.  Cold  Temperature  Impact 

SAE  J844's  cold  temperature  impact 
test  specifies  the  use  of  10  separate 
samples  of  air  brake  tubing.  Five 
samples  are  conditioned  for  24  hours  at 
230  degrees  F,  and  the  other  five  are 
conditioned  in  boiling  water  for  2  hours. 
All  samples  and  the  impact  test 
apparatus  are  then  conditioned  at  minus 
40  degrees  F  for  4  hours.  Each  sample 
is  then  subjected  to  the  impact  test  per 
Figure  1 ,  with  no  visible  cracks 
permitted.  Each  sample  is  then  warmed 
to  75  degrees  F  and,  within  30  minutes 
of  stabilization  at  this  temperature,  a 
burst  test  conducted.  Each  tubing 
sample  must  withstand  80  percent  of 
the  specified  burst  strength.  If  any  one 
of  the  samples  fails  these  tests,  the 
entire  test  sequence  is  repeated  using 
twenty  samples.  If  any  one  of  these 
twenty  samples  fails,  then  the  entire 
manufacturing  lot  is  to  be  rejected.  This 
test  evaluates  the  resistance  of  the 
tubing  to  cold  temperature  fracturing. 
FMVSS  No.  106  does  not  have 
corresponding  test  procedures/ 
performance  requirements. 

In  an  August  1970  notice  of  proposed 
amendment  to  FMVSS  No.  106  (35  FR 
13738),  NHTSA's  predecessor  agency, 
the  National  Highway  Safety  Bureau, 
addressed  the  issue  of  a  sampling 
approach  in  testing  standards.  That 
notice  indicated  that  the  SAE  approach, 
which  includes  testing  of  several 
samples  and  then  retesting  additional 
samples  if  initial  failures  are  found,  is 
not  an  essential  methodologj'  to 
demonstrate  non-compliance.  Rather, 
the  agency  indicated  that  it  favored 


testing  one  brake  hose  sample  to 
determine  compliance.  Manufacturers, 
on  the  other  hand,  should  or  may 
conduct  testing  on  multiple  samples  as 
part  of  their  quality  control  procedures 
to  determine  whether  continued  failures 
exist  such  as  to  demand  rejection  of  an 
entire  manufacturing  lot.  NHTSA 
tentatively  concludes  that  it  is  still 
preferable  to  subject  only  one  sample  to 
a  particular  set  of  testing  procedures  for 
compliance  purposes.  Accordingly,  the 
agency  proposes  that  only  one  plastic 
brake  tubing  sample  be  subjected  to  the 
cold  impact  test  procedures  contained 
in  SAE  J844.  With  this  one 
modification,  NHTSA  proposes  to 
incorporate  the  cold  impact  test 
procedures/performance  requirements 
from  SAE  J844  into  FMVSS  No.  106. 

14.  Adhesion  Test 

SAE  1844  specifies  that  Type  B, 
reinforced  tubing,  be  subjected  to  an 
adhesion  test.  A  helical  sample  Va  inch 
wide  and  with  a  length  equal  to  five 
times  the  circumference  of  the  tubing  is 
cut  from  the  tubing.  With  the  tubing 
sample  at  a  temperature  of  75  degrees  F, 
a  knife  blade  is  used  to  initiate 
separation  at  the  braid  interface.  Further 
attempts  to  separate  the  sample  must 
result  in  no  separation  over  the  entire 
length  of  the  test  sample  other  than  at 
points  at  which  the  braid  is  present. 
SAE  1844  does  not  include  any 
specifications  for  Type  A,  non- 
reinforced  tubing  because  this  type  of 
hose  is  only  manufactured  from  one 
layer.  Standard  No.  106  presently 
requires  that  hose  have  a  minimum 
adhesion  strength  of  8  pounds  per  linear 
inch  of  hose. 

NHTSA  tentatively  concludes  that  the 
"no  separation"  performance 
requirement  in  SAE  J844  would  be 
unenforceable  because  during  a 
destructive  test  the  tubing  will 
ultimately  fail  at  some  point  during  the 
test.  NHTSA  tentatively  concludes  that 
the  existing  Standard  No.  106  minimum 
adhesion  requirement  of  8  pounds  per 
linear  inch  is  suitable  for  rubber  air 
brake  hose.  Given  the  SAE  J844  "no 
separation"  specification  for  Type  B 
plastic  tubing,  however,  NHTSA 
proposes  that  a  higher  minimum  . 
adhesion  requirement  is  appropriate  for 
that  type  of  tubing.  NHTSA  therefore 
proposes  a  minimum  separation  value 
of  25  pounds  per  linear  inch  for  Type 
B  plastic  tubing,  which  the  agency 
tentatively  concludes  is  severe  enough 
to  ensure  that  an  adequate  bond  exists 
between  the  tubing  layers  but  not  so 
high  as  to  present  enforcement 
concerns.  Accordingly,  NHTSA 
proposes  that  the  adhesion  test 
procedures/performance  requirements 


for  Type  B  tubing  in  SAE  J844  be 
incorporated  into  FMVSS  No.  106,  with 
a  minimum  separation  strength  of  25 
pounds  per  linear  inch.  Rather  than 
specifying  a  stand-alone  adhesion  test, 
however,  NHTSA  is  proposing  to 
incorporate  SAE  J844's  heat  aging 
adhesion  test,  which  is  described  below. 
With  respect  to  Type  A  tubing,  because 
such  tubing  is  typically  manufactured 
from  a  single  extrusion  of  nylon  with  no 
internal  layers,  the  agency  does  not 
believe  it  is  necessary  to  specify  an 
adhesion  test  for  that  type  of  tubing. 

NHTSA  proposes  to  deviate  from  SAE 
J844's  test  procedure  because  it  appears 
that  it.  would  be  difficult  to  mount  the 
test  specimen  in  a  tension  testing 
machine  if  the  specimen  is  cut  from  a 
'^-inch  wide  helical  section  of  tubing. 
NHTSA  proposes  that  a  1-inch  length  of 
tubing  be  cut  lengthwise  and  two  flaps 
of  material  be  cut  using  a  sharp  knife  so 
that  the  test  sample  can  be  clamped  in 
the  machine.  The  adhesion  test  for  air 
brake  hose  that  uses  a  rotating  mandrel 
to  support  the  irmer  layers  of  the  hose 
was  considered  for  tubing  but  does  not 
appear  to  be  practical  for  tubing  since  it 
would  be  difficult  to  separate  (cut)  the 
outer  layer  of  the  tubing  from  the  inner 
layer  with  the  inner  layer  of  the  tubing 
in  an  intact,  round  shape.  NHTSA 
welcomes  comments  on  the  proposed 
adhesion  test  procedures/performance 
requirements. 

15.  Heat  Aging  and  Adhesion  Test 

SAE  J844  specifies  that  a  Type  B 
tubing  sample  be  conditioned  in  the 
first  heat  aging  test  (bend  tubing,  heat 
conditioning,  and  re-bend  tubing  after 
cooling)  and  then  subjected  to  the 
adhesion  test,  detailed  above.  Type  A 
tubing  is  not  subjected  to  this  test. 
FMVSS  No.  106  does  not  have  a 
corresponding  set  of  test  procedures/ 
performance  requirements.  NHTSA 
proposes  to  incorporate  the  heat  aging 
adhesion  test  procedures  from  SAE 
J844,  but  that  the  minimum  adhesion 
performance  requirement  for  Type  B 
tubing  be  raised  from  8  pounds  per 
linear  inch  to  25  pounds  per  linear  inch. 

16.  Collapse  Resistance 

SAE  J844  specifies  that  three  test 
samples  of  specified  length  be  prepared 
and  the  minor  outside  diameter  (OD)  be 
measured.  The  minor  OD  is  the  smallest 
outside  diameter  of  the  tubing  measured 
at  the  center  of  the  sample,  typically 
located  90  degrees  from  the  natural  lay 
line  of  the  tubing.  The  samples  are 
installed  on  a  specified  bend  lest  fixture 
and,  following  the  natural  bend  of  the 
tubing,  each  tube  is  bent  180  degrees  to 
the  minimum  kink  radius  listed  in  the 
standard,  The  samples  are  conditioned 
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at  200  degrees  F  for  24  hours  and  then 
cooled  to  room  temperature  (75  degrees 
F)  and,  while  still  installed  on  the  bend 
fixture,  the  minor  OD  is  measured.  The 
minor  OD  collapse  of  the  heat- 
conditioned  samples  must  not  exceed 
20  percent  of  the  initial  minor  OD. 
FMVSS  No.  106  does  not  contain 
corresponding  test  procedures/ 
performance  requirements. 

NHTSA  proposes  to  incorporate  the 
collapse  resistance  test  procedures/ 
performance  requfrements  from  SAE 
J844  into  FMVSS  No.  106,  with  two 
changes.  First,  the  agency  proposes  to 
specify  that  only  one  sample  be  tested 
rather  than  three.  Second,  NHTSA  notes 
that  the  minimum  kink  radii  in  Table  3 
of  SAE  J844  represents  the  minimum 
unsupported  bend  radii  for  tubing  as 
installed  on  a  vehicle  while  the  test 
bettd  radii  in  Table  2  of  that  standard 
represent  the  minimum  bend  radii  for 
supported  tubing  during  applicable  test 
procedures.  NHTSA  tentatively 
concludes  that  because  heavy  vehicle 
manufacturers  are  aware  that  such 
installation  criteria  are  included  in  SAE 
J844  there  is  no  need  to  incorporate 
them  into  FMVSS  No.  106.  NHTSA 
welcomes  public  comments  on  both  of 
these  proposed  modifications. 

17.  Oil  Resistance 

SAE  J844  does  not  include  an  oil 
resistance  test  as  specified  by  FMVSS 
No.  106.  The  oil  test  is  used  to  measure 
the  voliunetric  expansion  of  specimens 
prepared  from  the  inner  and  outer  layers 
of  a  hose,  after  immersion  in  ASTM  No.' 
3  oil  at  212  degrees  F  for  70  hours,  with 
a  maximum  permissible  volumetric 
expansion  of  100  percent.  While  such  a 
test  is  appropriate  for  the  type  of 
materials  used  in  elastomeric  synthetic 
rubber  air  brake  hoses,  NHTSA 
tentatively  concludes  that  in  the  case  of 
plastic  air  brake  tubing  it  would  be  more 
appropriate  to  evaluate  a  mechanical 
property  of  the  tubing  such  as  the  ability 


to  pass  a  burst  test  after  conditioning  in 
od. 

NHTSA  is  aware  of  a  problem  that 
was  encoimtered  several  years  ago  with 
pre-assembled  air  brake  tubing 
assemblies  used  for  tractor-trailer 
connections  supplied  by  one 
manufacturer.  This  particular  product, 
when  subjected  to  conditioning  in  oil, 
would  undergo  material  property 
changes  that  resulted  in  failure 
(dissolution)  of  the  tubing.  The 
manufactiu"er  of  the  tubing  assemblies 
petitioned  NHTSA  to  request  that  coiled 
air  brake  tubing  assemblies  be  exempt 
from  the  oil  resistance  requirements  in 
Standard  No.  106.  NHTSA  ultimately 
denied  this  request  and  stated  in  the 
denial  (58  FR  38346)  that  coiled  air 
brake  tubing  assemblies  are  subjected  to 
elevated  temperatures  and  exposed  to 
oil.  The  agency  notes  that  this  particular 
product  was  not  compliant  with  SAE 
J844. 

NHTSA  tentatively  concludes  it  is 
critical  that  plastic  air  brake  tubing  be 
resistant  to  oil  exposure.  Oil  can  be 
introduced  into  air  brake  systems  due  to 
cdr  compressor  leakage,  and  exposed 
portions  of  tubing  are  subject  to  oil  and 
grease  contamination  frgm  sources  such 
as  hydraulic  work  equipment  mounted 
on  vocational  trucks,  axle  lubricant 
leakage,  and  fifth  wheel  lubrication. 
Therefore,  NHTSA  proposes  a  test 
procedure  for  plastic  tubing  that 
combines  existing  FMVSS  No.  106  oil 
conditioning  criteria  with  the  burst 
strength  requfrements  of  SAE  J844. 

The  proposed  test  procedure  involves 
preparation  of  a  tubing  assembly, 
conditioning  it  in  ASTM  IRM  903  oil 
(which  supercedes  ASTM  No.  3  oil  as 
described  in  ASTM  D471-98el, 
Standard  Test  Method  for  Rubber 
Property-Effect  of  Liquids),  and  then 
subjecting  the  tubing  to  the  burst  test 
specified  in  SAE  J844.  NHTSA  proposes 
that  the  tubing  not  burst  at  less  than  80 
percent  of  the  burst  pressure  listed  in 


Table  2  of  SAE  1844.  This  required 
performance  is  the  same  as  that 
specified  in  SAE  J844  for  the  boiling 
water  stabilization  and  burst  test. 
NHTSA  tentatively  concludes  that  using 
an  80  percent  value  for  the  oil  test  is 
appropriate  given  that  the  tubing  is  pre- 
conditioned in  oil,  similar  to  the 
preconditioning  of  the  boiling  water 
test,  and  notes  that  the  tubing  would  not 
be  requfred  to  have  the  100  percent 
burst  strength  required  for  non- 
conditioned  tubing  tested  at  room 
temperature.  NHTSA  welcomes 
conunents  on  this  proposed  test 
procedure  in  lieu  of  the  existing 
Standard  No.  106  requirement  that 
limits  volimietric  expansion  of  the 
material  during  oil  conditioning. 

18.  Ozone  Resistance 

SAE  J844  does  not  include  an  ozone 
resistance  test  as  specified  by  FMVSS 
No.  106.  Standard  No.  106  specifies 
bending  a  hose  around  a  test  cylinder 
and  conditioning  it  in  a  test  chamber  at 
50-ppm  ozone  concentration  at  104 
degrees  F  for  70  hours.  After  performing 
this  test,  no  visible  cracks  may  be 
detected  when  viewed  under  7-power 
magnification.  The  agency  notes  that  the 
ozone  test  for  hydraulic  brake  hose  in 
SAE  J1401  specifies  an  ozone 
concentration  of  100  ppm  and  that,  as 
noted  above,  NHTSA  is  proposing  to 
increase  the  ozone  concentration 
requfrements  for  all  types  of  brake  hose 
covered  by  FMVSS  No.  106. 
Accordingly,  NHTSA  proposes  that  the 
ozone  test  that  is  currently  specified  in 
Standard  No.  106  continue  to  be  applied 
to  plastic  afr  brake  tubing  at  the  higher 
ozone  concentration  level  of  100  ppm. 

The  table  below  summarizes  the 
differences  between  the  plastic  air  brake 
tubing  requirements/procedures  of 
FMVSS  No.  106  and  SAE  J844  and 
indicates  which  requirements/ 
procedures  NHTSA  proposes 
incorporating  into  the  standard. 


ABLE  4.— Comparison  of  Nylon  Air  Brake  Tubing  Requirements/Procedures  in  FMVSS  No.  106  and  SAE 

J844 


Requirement/Procedure 


Existing  FMVSS  No.  106 


SAE  J844 


Plastic  Air  Brake  Tubing 
Indicates  Requirements/Procedures  Proposed  to  be  Included  in  FMVSS  No.  106.  A  new  section  would  be  added  with  performance 
requirements/test  procedures  for  plastic  air  brake  tubing.  Some  existing  requirements/procedures  for  air  brake  hose  would  also 
apply. 


100  Percent  Leak  Test  ...... 

Classification 

Dimensional  Specifications 


Burst  Test 


Moisture  Absorption  ... 
Ultraviolet  Resistance 


Not  Specified  

Type  Al  or  All  air  hose 
None  

800  psi  requirement  .... 

None  

None  


Each  lot  to  be  tested. 

Type  A  or  B  plastic  air  brake  tubing. 

J844  (inch)  and  J1394  (metric)  dimensions 

for  plastic  tubing. 

Strength  based  on  tubing  size  and  type. 

minimum  is  800  psi. 
Not  to  exceed  2  percent. 
300  hour  exposure  followed  by  impact  test. 
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Table  4.— Comparison  of  Nylon  Air  Brake  Tubing  Requirements/Procedures  in  FMVSS  No.  106  and  SAE 

J844— Continued 


Requirement/Procedure 

Existing  FMVSS  No.  106 

SAE  J844 

Cold  Temperature  Flexibility 

Heat  Aqinq 

2 
3 

Low  temperature  resistance  but  not  flexi- 
bility. 
Does  not  include  burst  test 

X 
X 
X 
X 
X 

X 

X 

1 

X 

Cold  conditioning  followed  by  bending 
around  test  cylinder. 

Three  separate  test  procedures  followed  by 
burst  test. 

Similar,  tubing  is  conditioned  while  bent 
around  test  cylinder. 

Tubing  bent  around  test  cylinder  and  condi- 
tioned in  alcohol  for  200  hours. 

Stiffness  of  tubing  after  conditioning  at  ele- 
vated temperature. 

Considered  redundant  since  more  severe 
test  condition  included  in  heat  aging  test. 

Cold  conditioning,  impact  test,  and  burst 
test. 

Type  B  tubing  only,  no  separation  per- 
mitted. 

Type  B  tubing  only,  heat  aging  and  adhe- 
sion test.  No  separation  permitted. 

Max.  20  percent  collapse  after  high  temp, 
conditioning  b^nt  around  test  cylinder. 

None 

Zinc  Chloride  Resistance  

Similar  but  tubing  is  not  bent  during  test  .... 

None  ^ 

None  

None  

None  

8  lbs.  per  linear  inch,  for  any  air  brake 

hose. 
None 

None  

Same  as  air  brake  hose,  50  ppm  

Same  as  air  brake  hose  . 

Methyl  Alcohol  Resistance  

Stiffness 

Boiling  Water  Stablization  and  Burst  Test  .. 
Cold  Temperature  Impact 

Adhesion  Test 

Heat  Aging  Adhesion  Test 

Collapse  Resistance 

Ozone  Resistance  

Oil  Resistance  

None 

Note  1:  NHTSA  proposes  a  25  lbs.  per  inch  adhesion  strength  instead  of  "no  separation." 

Note  2:  NHTSA  proposes  100  ppm  ozone  concentration. 

Note  3:  NHTSA  proposes  an  oil  soak  and  burst  test  for  plastic  tubing. 


E.  Plastic  Air  Brake  Tubing  Assemblies 
and  End  Fittings 

NHTSA's  performance  requirements 
and  test  procedures  relating  to  plastic 
air  brake  tubing  assemblies  and  end 
fittings  are  located  in  paragraph  S7., 
Requirements — Air  brake  hose,  brake 
hose  assemblies,  and  brake  hose  end 
fittings,  and  paragraph  S8.,  Test 
procedures — Air  brake  hose,  brake  hose 
assemblies,  and  brake  hose  end  fittings, 
of  FMVSS  No.  106.  The  corresponding 
SAE  performance  requirements/test 
procedures  are  contained  in  SAE 
Surface  Vehicle  Standard  J1131, 
Performance  Requirements  for  SAE  J844 
Nonmetallic  Tubing  and  Fitting 
Assemblies  Used  in  Automotive  Air 
Brake  Systems,  Rev.  August  1998  (SAE 
J1131).  SAE's  end  fitting  performance 
requirements/test  procedures  are 
located  in  SAE  Surface  Vehicle 
Standard  J512,  Automotive  Tube 
Fittings  Rev.  October  1980  (SAE  J512) 
and  SAE  Surface  Vehicle  Standard  J246, 
Spherical  and  Flanged  Sleeve 
(Compression)  Tube  Fittings  Rev.  March 
1981  (SAEJ246). 

This  section  addresses  performance 
requirements  and  test  procedures  for 
plastic  air  brake  tubing  assemblies  and 
end  fittings.  The  previous  section 
compared  FMVSS  No.  106  to  SAE  J844 
and  only  addressed  the  properties  of  the 
tubing  and  not  the  properties  of  tubing 
assemblies  or  end  fittings.  SAE  J1131 
evaluates  the  performance  of  SAE  J844 


tubing  when  used  in  an  assembly  with 
either  permanently-attached  or  reusable 
end  fittings. 

NHTSA  proposes  to  incorporate  the 
following  end  fitting  performance 
requirements/test  procedm-es  from  SAE 
111 31  into  Standard  No.  106:  the  hot 
tensile  strength  test,  the  conditioned 
pull  test,  the  vibration  leak  test,  the 
proof  and  burst  test,  the  fitting 
compatibility  test,  and  the  serviceability 
test.  The  serviceability  test  specifies  that 
an  end  fitting,  after  five  assembly  and 
disassembly  cycles,  not  leak  more  than 
25  cmVmin.  and  NHTSA  proposes  that 
this  test  will  only  apply  to  fittings  that 
use  a  threaded  retention  nut.  Push-to- 
connect  fittings  are  often  believed  to 
result  in  damage  to  the  tubing  upon 
disassembly  and  therefore  may  not  be 
able  to  meet  this  specification.  When 
such  fittings  are  disassembled,  the  end 
of  the  tubing  can  be  cut  off  if  there  is 
enough  slack  in  the  assembly,  or  a  new 
section  of  tubing  will  need  to  be  fitted 
for  reinstallation. 

The  agejicy  also  proposes  specifying 
constriction  testing  for  plastic  air  brake 
tubing  assemblies  as  such  testing  is 
already  specified  for  air  brake  hose 
assemblies  under  Standard  No.  106. 

NHTSA  proposes  including  the 
current  corrosion  resisteuice  test  in 
FMVSS  No.  106,  as  applied  to  all  types 
of  brake  hose  fittings  [i.e.,  hydraulic, 
vacuum,  eiir),  for  fittings  used  with 
plastic  air  brake  tubing.  End  fitting 
corrosion  specifications  are  included  in 


SAE  J246  and  SAE  J512  rather  than  SAE 
Jl  131,  and  these  specifications  are 
different  than  those  currently  in  FMVSS 
No.  106,  with  the  SAE  test  procedures 
including  longer  exposure  to  salt  spray 
but  less  severe  performcmce 
requirements  for  permissible  corrosion. 

A  detailed  discussion  of  the 
differences  between  the  performance 
requirements/test  procedures  of  SAE 
11131,  SAE  J246,  SAE  J512,  and  FMVSS 
No.  106  as  they  relate  to  plastic  air  brake 
tubing  assemblies  and  end  fittings 
follows,  along  with  the  agency's 
proposed  resolution  of  those 
differences. 

1.  Tensile  Strength 

FMVSS  No.  106  specifies  that  an  air 
brake  hose  assembly  for  use  between 
either  the  frame  and  the  axle,  or  a 
towing  and  towed  vehicle,  meet  a 
longitudinal  pull  test,  at  a  1  inch  per 
minute  force  application  rate  without 
separating  from  its  end  fittings  at  the 
following  force  levels:  250  pounds  for  Va 
inch  or  less,  or  6mm  or  less,  nominal  ID; 
325  pounds  for  more  than-  'A  inch  or 
6mm  nominal  ID.  A  hose  assembly  used 
in  any  other  application  must  withstand 
force  levels  of:  50  pounds  for  '/»  in  or 
less,  or  C  mm  or  less,  nominal  ID;  150 
pounds  for  %  inch,  Vz  inch,  or  10  mm 
to  12  mm,  nominal  ID;  and  325  pounds 
if  the  hose  assembly  is  larger  than  V2 
inch  or  12  mm  nominal  ID.  A  coiled 
nylon  tube  assembly  may  either  meet 
these  requirements  or,  alternatively. 
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may  meet  the  requfrements  in  FMCSR 
393.45. 

While  FMVSS  No.  106's  air  brake 
hose  performance  requirements  and  test 
procedures  are  currently  presented  in 
terms  of  nominal  inside  diameter,  the 
agency  notes  that  plastic  air  brake 
tubing  is  sized  according  to  nominal 
outside  diameter.  In  an  August  7. 1974, 
amendment  to  FMVSS  No.  106  (39  FR 
28436),  NHTSA  responded  to  a  petition 
from  Samuel  Moore  Company  in  which 
the  petitioner  contended  that  it  was 
appropriate  to  base  Standard  No.  106's 
tensile  strength  requirements  on  the 
nominal  inside  diameter  of  the  tubing 
rather  than  on  the  tubing's  nominal 
outside  diameter.  The  petitioner  argued 
that  because  %-inch  nominal  OD  plastic 
tubing  has  an  inside  diameter  of  V4-inch 
and  provides  the  same  air  flow 
capability  as  a  V4-inch  nominal  ID 
rubber  hose,  they  should  be  subject  to 
the  same  tensile  strength  requirements. 
In  response  to  the  petition,  NHTSA 
decided  to  base  the  tensile  strength 
requirements  on  the  nominal  inside 
diameter  of  the  hose  or  tubing.  Because 
plastic  air  brake  tubing  is  labeled 
according  to  its  nominal  outside 
diameter,  however,  NHTSA  now 
proposes  to  specify  tensile  strength 
requirements  in  the  same  maimer  to 
minimize  confusion. 

Unlike  FMVSS  No.  106,  SAE  J1131 
does  not  contain  a  stand-alone  tensile 
strength  test  for  air  brake  ttibing 
assemblies.  Instead,  SAE  J1131  specifies 
tensile  strength  testing  after  an  air  brake 
tubing  assembly  has  been  assembled 
and  pre-conditioned  in  some  manner. 
The  SAE  tensile  strength  performance 
requirements  for  pre-conditioned  tubing 
assemblies  are  not  as  rigorous  as 
NHTSA's  stand-alone  requirements. 
Although  the  agency  proposes  to 
incorporate  SAE  Jll31's  tensile  strength 
requirements,  NHTSA  also  proposes  to 
retain  the  stand-alone  tensile  strength 
requirements  already  present  in  FMVSS 
No.  106,  with  the  modifications 
discussed  below. 

Standard  No.  106's  tensile  strength 
requirements  provide  an  alternative  set 
of  requirements  for  coiled  nylon  tubing. 
Coiled  nylon  tubing  may  either  meet  the 
tensile  strength  requirements  in  FMVSS 
No.  106  or,  alternatively,  may  meet  the 
requirements  in  section  393.45  of  the 
FMCSRs.  FMCSR  §  393.45.  in  turn, 
references  the  tensile  strength 
requirements  of  SAE  J844.  The  agency 
notes,  however,  that  SAE  J844  does  not 
contain  tensile  strength  requirements  for 
end  fitting  retention.  The  end  fitting 
retention  requirements  are  contained  in 
SAE  J1131,  which  is  not  referenced  in 
FMCSR  §393.45. 


Coiled  nylon  tubing  assemblies,  by 
design,  provide  that  tensile  loads  on 
these  assemblies  are  spread  out  over  the 
long  length  of  the  hose  in  its  coiled 
form,  and  thus  large  amoimts  of  relative 
motion,  such  as  between  a  tractor  and 
a  semi-trailer,  are  not  expected  to  result 
in  significant  tensile  load  on  the  end 
fittings  that  would  pull  the  tubing  out 
of  the  fitting.  Nevertheless.  NHTSA 
tentatively  concludes  that  the  potential 
exists  for  the  supply  and  control  air 
lines  connecting  tractors  and  semi- 
trailers to  get  tangled  among  themselves, 
among  various  components  (springs  and 
poles)  that  are  used  to  support  the  lines 
above  the  truck  frame,  or  with  the 
electrical  cord.  The  agency  also  notes 
that  these  air  lines  are  completely 
exposed  to  the  elements,  are  frequently 
connected  and  disconnected,  and  may 
be  subject  to  various  amounts  of 
stretching  depending  on  the  physical 
dimensions  of  the  trailers  that  are 
towed. 

Despite  these  potential  hazards  in  the 
operating  environment  of  coiled  nylon 
tubing,  however,  FMVSS  No.  106,  as 
presently  constituted,  provides  no 
tensile  strength  requirements  for  coiled 
nylon  tubing  assemblies  if  the  optional 
compliance  with  SAE  J844  as  referenced 
in  §  393.45  is  exercised.  In  contrast, 
small,  Va-inch  air  brake  tubing  is 
essentially  prohibited  from  use  in  air 
brake  systems  because  of  its  inability  to 
meet  Standard  No.  106's  50-poimd 
tensile  strength  requirement,  even 
though  the  application  of  this  tubing 
would  typically  be  inside  the  truck  cab 
and  routed  to  protect  it  from  damage.  As 
discussed  below,  NHTSA  proposes  to 
correct  this  disparity  in  treatment  by 
requiring  coiled  nylon  tubing  to  meet 
SAlE  J1131's  end  fitting  retention 
requirements  and  by  lowering  the 
tensile  strength  requirements  for  tubing 
with  relatively  small  nominal  outside 
diametfers.  The  agency  proposes  to 
lower  the  tensile  strength  requirement 
for  Vs-inch  nominal  OD  tubing  from  50 
poimds  to  35  pounds  and,  for  Vaa-inch 
OD  tubing,  from  50  pounds  to  40 
pounds. 

The  agency  proposes  to  retain  the 
existing  FMVSS  No.  106  tensile  strength 
requfrements  for  afr  brake  tubing 
assemblies  used  between  a  frame  and  an 
axle,  or  between  a  towed  and  a  towing 
vehicle,  of  250  pounds  for  a  ^/e-inch  or 
less,  or  10  mm  or  less,  in  nominal 
outside  diameter,  and  325  pounds  for  a 
tubing  assembly  larger  than  %-inch  or 
10  mm  in  nominal  outside  diameter. 
With  respect  to  plastic  afr  brake  tubing 
assemblies  used  for  any  other  purpose, 
the  agency  proposes  to  require  a  tensile 
strength  of:  35  pounds  for  tubing  with 
a  nominal  outside  diameter  of  Vs  inch 


or  less  (3  mm  or  less);  40  pounds  for 
tubing  with  a  nominal  outside  diameter 
of  V3Z  inch  (4  nun);  50  pounds  for  tubing 
with  a  nominal  outside  diameter 
between  Vte-inch  and  %-inch  (between 
5  mm  and  10  mm);  150  pounds  for 
tubing  with  a  nominal  outside  diameter 
between  Vz-inch  and  Vs-inch  (between 
11  nun  and  16  mm);  and  325  pounds  for 
tubing  with  a  nominal  outside  diameter 
larger  than  Va-inch  (16  mm). 

2.  Hot  Tensile  Strength 

SAE  J1131  specifies  that  a  6-inch  long 
tubing  assembly  be  placed  in  a  tensile 
testing  machine,  with  the  lower  4  inches 
of  the  assembly  submerged  in  boiling 
water  for  5  minutes.  The  assembly  is 
then  pulled  at  a  rate  of  1  inch  per 
minute.  The  required  performance  is 
either  50  percent  elongation  of  the  hose 
without  end  fitting  separation  or  the 
assembly  must  sustain  a  specified 
tensile  load.  Standard  No.  106  does  not 
have  a  corresponding  test  condition. 
Compared  to  the  tensile  strength 
requirements  in  FMVSS  No.  106,  the 
end  fitting  separation  strength 
requfrements  in  SAE  JllSl  are  lower, 
but  Standard  No.  106's  requirements  are 
for  non-conditioned  tubing  assemblies. 
NHTSA  proposes  that  the  hot  tensile 
strength  requirement  from  SAE  J1131  be 
incorporated  into  FMVSS  No.  106. 
Considering  that  SAE  JllSl  does  not 
include  tensile  loads  for  metric  sized 
plastic  brake  tubing,  however,  the 
agency  proposes  to  specify  tensile  load 
values  for  metric  sized  plastic  brake 
tubing. 

3.  Conditioned  Pull  Test 

SAE  J1131  specifies  that  a  tubing 
assembly  undergo  four  temperatxue 
cycles  of  a  minus  40  degree  F  cold  soak 
for  30  minutes,  normalizing  at  75 
degrees  F,  immersion  in  boiling  water 
for  15  minutes  and  normalizing  at  75 
degrees  F.  After  four  complete  cycles  of 
temperatiue  conditioning,  the  tubing 
assembly  is  subjected  to  a  tensile  test. 
The  required  performance  is  the  same  as 
for  the  hot  tensile  strength  test  above. 
This  test  evaluates  the  tubing's 
resistance  to  pulling  out  of  its  end 
fittings  when  subjected  to  thermal 
cycling.  Equivalent  performance 
requfrements/test  procedures  are  not 
included  ui  FMVSS  No.  106.  NHTSA 
proposes  that  these  performance 
requirements/test  procedures  be 
incorporated  into  Standard  No.  106. 

4.  Vibration  Leak  Test 

SAE  J1131  specifies  that  an  18-inch 
long  hose  assembly  be  subjected  to  one 
million  cycles  on  a  vibration  machine 
with  one  end  of  the  hose  fixed  and  the 
other  end  stroked  0.5  inches 
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perpendicularly  to  the  hose  centerline  at 
a  rate  of  600  cycles  per  minute,  with  Va 
inch  of  slack  in  the  hose.  The  hose  is 
subjected  to  120-psi  air  pressure  during 
the  test,  and  the  test  chamber 
temperatiue  is  initially  220  degrees  F. 
After  250,000  cycles,  the  temperature  is 
decreased  to  minus  40  degrees  F.  This 
temperatiu^  cycle  is  repeated  after 
500,000  cycles.  The  hose  assembly  is 
instrumented  to  measure  leakage  during 
the  test.  There  are  two  performance 
requirements.  First,  the  assembly  must 
not  leak  at  a  rate  greater  than  50  cm^  per 
minute  at  minus  40  degrees  F  or  greater 
than  25  cm^  per  minute  at  75  degrees  F. 
Second,  the  attaching  nut  at  each  fitting 
cannot  move  when  20  percent  of  the 
original  tightening  torque  is  re-applied 
to  the  nut.  FMVSS  No.  106  has  a  leak 
test  (S8.7),  but  it  does  not  specify 
preconditioning  of  the  hose  by 
vibration,  temperature,  or  other  means, 
nor  does  it  address  fitting  tightness  after 
such  conditioning.  End  fitting  nut 
tightness  is  applicable  to  end  fittings 
that  can  be  disassembled  such  that  new 
sections  of  tubing  can  be  used  with  the 
existing  fitting  components,  other  than 
the  compression  sleeve  and  the  tube 
support  that  are  renewed  when  new 
tubing  is  installed.  Swaged  or  crimped, 
permanentiy-attached  fittings  which 
cannot  be  disassembled  for  reuse,  and 
push-to-connect  fittings  which  can  be 
reused  but  do  not  use  a  nut  to  seciue  the 
hose  or  tubing,  are  exempt  from  the  nut 
tightness  requirement. 

The  SAE  J1131  performance 
requirements/test  procedures  ensure 
adequate  end  fitting  performance  to 
resist  vibration  and  temperature  cycling. 
NHTSA  proposes  that  most  of  these 
performance  requirements/test 
procediues  be  incorporated  into  FMVSS 
No.  106. 

5.  Proof  and  Bvust  Test 

SAE  J1131  specifies  proof  and  burst 
tests  to  evaluate  end  fitting  retention. 
The  test  apparatus  includes  a  suitable 
hydraulic  pressiu-e  source  of  an 
unspecified  medium.  Tubing  samples 
are  prepared  with  12  inches  of  free  hose 
length  along  with  the  fittings  to  be 
evaluated.  One  end  of  the  assembly  is 
plugged  and  the  other  end  is  attached  to 
the  pressiue  source.  At  a  temperatiue  of 
75  degrees  F,  the  pressure  is  increased 
to  proof  pressure  and  held  for  30 
seconds.  The  proof  pressure  is  defined 
as  one-half  of  the  burst  pressure 
specified  in  SAE  J844.  Pressiue  is  then 
increased  at  a  rate  such  that  the 
specified  burst  pressure  is  achieved 
within  3  to  15  seconds.  The  fittings 
must  not  separate  ft-om  the  tubing  and 
no  visible  leaks  are  permitted  at  less 
than  the  specified  biu-st  pressure.  While 


FMVSS  No.  106  contains  leakage  and 
burst  performance  requirements/test 
procedures,  as  detailed  above,  the  burst 
pressures  specified  are  lower  than  those 
in  SAE  J844  or  SAE  J1131.  NHTSA 
proposes  to  incorporate  the  proof  and 
burst  test  ft-om  SAE  J1131  into  FMVSS 
No.  106  so  that  there  will  be  a  specific 
test  to  evaluate  the  performance  of  end 
fittings  used  with  plastic  tubing. 
NHTSA  proposes  that  this  test  be 
conducted  using  water,  as  this  is  the  test 
fluid  used  for  the  burst  strength  test  for 
air  hoses  in  FMVSS  No.  106. 

6.  Serviceability  Test 

SAE  J1131  specifies  a  serviceability 
test  to  evaluate  end  fitting  p>erformance 
for  reusable  fittings  after  repeated 
assembly  and  disassembly.  Tubing 
samples  are  prepared  with  12  inches  of 
free  hose  length,  following  the  fitting 
manufacturer's  recommendations  for 
assembly  of  the  end  fittings.  The  fittings 
are  then  disassembled  and  reassembled 
a  minimum  of  five  times.  The  tubing 
assembly  is  then  subjected  to  120  psi  of 
air  at  75  degrees  F,  with  resulting 
leakage  not  greater  than  25  cm^  per 
minute. 

When  flanged-sleeve  fittings  have 
been  fitted  in  a  plastic  tubing  assembly 
that  requires  replacement,  the  old 
tubing  is  removed  by  loosening  the 
retaining  nut  on  the  fitting.  A  new 
section  of  tubing  is  cut  from  a  bulk 
supply  of  tubing,  new  ferrules 
(compression  sleeves  that  fit  on  the 
outside  of  the  tubing)  and  tube  supports 
(internal  sleeves  that  fit  inside  the 
tubing)  are  installed  at  each  end  of  the 
replacement  tubing,  and  the  new  tubing 
is  installed.  The  other  components  of 
the  end  fittings  can  be  reused.  For  other 
types  of  repairs,  such  as  replacement  of 
a  valve  to  which  the  tubing  is 
connected,  the  tubing  is  disconnected  in 
the  same  way.  The  portion  of  the  fitting 
that  threads  into  the  valve  can  be 
removed  and  reinstalled  on  the 
replacement  valve,  and  the  tubing  can 
then  be  reinstalled  on  the  new  valve 
using  the  existing  ferrule  that  remains 
permanentiy  attached  to  the  tubing.  The 
serviceability  performance 
requirements/test  procedures  in  SAE 
11131  are  a  measure  of  the  fitting's 
suitability  for  repeated  assembly  and 
disassembly  similar  to  the  example  of 
valve  replacement  when  all  parts  of  the 
end  fitting  are  reused. 

Another  type  of  end  fitting  is  the 
push-to-connect  fitting,  which  when 
used  in  an  assembly,  the  end  of  the 
tubing  is  simply  pushed  into  the  fitting. 
To  remove  the  tubing  for  repair 
purposes,  a  ring  on  the  fitting  around 
the  outside  of  the  tubing  is  raised  to 
release  the  tubing,  which  can  then  be 


pulled  out  of  the  fitting.  All  information 
the  agency  has  collected  on  this  type  of 
fitting  indicates  that  the  tubing  may  or 
may  not  be  damaged  upon  removal  from 
the  fitting,  depending  on  such  factors  as 
how  much  air  pressure  and  pulling 
force  the  assembly  has  been  subjected  to 
during  its  use.  If  the  tubing  is  damaged, 
a  small  section  cut  off  for  subsequent 
reassembly  if  there  is  a  sufficient  slack 
available  in  the  assembly.  If  there  is  not 
enough  tubing  length  to  cut  the  end  off 
for  reassembly,  then  a  new  section  of 
tubing  will  need  to  be  installed.  If  the 
O-ring  in  the  push-to-connect  fitting  is 
also  damaged,  it  may  be  serviced  or  the 
entire  fitting  will  need  to  be  replaced. 
This  would  have  to  be  detected  by  the 
technician  checking  for  leakage  after 
reassembly. 

NHTSA  proposes  that  the 
serviceability  test  be  included  in 
Standard  No.  106  for  those  fittings  that 
use  a  threaded  retaining  nut.  This  ynU 
ensure  that  the  fittings  can  be  separated 
and  reused  during  servicing  of  brake 
system  components  with  minimal 
likelihood  of  leakage  upon  reassembly. 
NTHSA  does  not  believe  the 
serviceability  test  could  be  consistenUy 
applied  to  push-to-connect  fittings  and 
therefore  does  not  propose  to  include 
them  in  this  test. 

7.  Fitting  Compatibility  Test 

SAE  J1131  specifies  that  test 
specimens  be  prepared  according  to  the 
fitting  manufactxu^r's 
recommendations,  with  12  inches  of 
ft-ee  hose  length.  The  assembly  is  filled    ' 
with  hydraulic  fluid  at  atmospheric 
pressiue  and  conditioned  at  200  degrees 
F  for  24  hours.  The  pressure  is  then 
increased  to  450  psi  for  5  minutes  after 
which  time  the  pressure  is  reduced  to 
atmospheric  levels  and  the  assembly  is 
cooled  to  75  degrees  F.  Following  this, 
the  tubing  assembly  is  cooled  to  minus 
40  degrees  F  with  the  fluid  at 
atmospheric  pressure  for  24  hours  after 
which  time  the  pressure  is  increased  to 
450  psi  for  5  minutes.  The  tubing  must 
not  rupture  or  disconnect  from  the 
fittings.  Standard  No.  106  does  not  have 
a  corresponding  set  of  test  procedures/ 
performance  requirements.  Accordingly, 
NHTSA  proposes  to  incorporate  the 
fitting  compatibility  test  and 
performance  requirements  from  SAE 
J1131  into  FMVSS  No.  106. 

8.  Constriction 

FMVSS  No.  106  requires  that  each  air 
brake  hose  assembly  shall  be  not  less 
than  66  percent  of  the  nominal  ID  of  the 
hose,  except  for  those  portions  of  end 
fittings  that  do  not  contain  hose.  SAE 
J1131  does  not  contain  a  corresponding 
requirement.  As  discussed  in  greater 


detail  above,  NHTSA  is  proposing  to 
require  that  all  portions  of  air  braJce 
assemblies,  including  those  portions  of 
end  fittings  that  do  not  contain  hose, 
meet  this  requirement.  NHTSA  proposes 
to  apply  the  same  66  percent  of  nominal 
ID  constriction  requirement  to  plastic 
air  brake  tubing  assemblies.  The  agency 
proposes  to  apply  this  requireipent 
based  on  the  tubing's  nominal  inside 
diameter  even  though,  as  noted  above, 
NHTSA  is  proposing  that  other 
requirements  relating  to  air  brake  tubing 
be  expressed  in  terms  of  the  tubing's 
nominal  outside  diameter. 

9.  End  Fitting  Dimensional 
Requirements 

FMVSS  No.  106  does  not  presently 
contain  end  fitting  dimensional 
requirements.  The  petitioners,  however, 
requested  incorporation  of  the 
requirements  of  FMCSR  §  393.46,  which 
references  two  SAE  standards 
containing  such  requirements.  FMCSR 
§  393.46  provides  that  splices  in  tubing 
installed  on  a  vehicle  after  March  7, 
1989,  must  use  fittings  that  meet  the 
requirements  of  SAE  J512,  Automotive 
Tube  Fittings  Rev.  October  1980  (SAE 
J512)  or,  for  air  brake  systems,  SAE  J246, 
Spherical  and  Flanged  Sleeve 
(Compression)  Tube  Fittings  Rev.  March 
1981  (SAEJ246). 

SAE  J512  provides  general  and 
dimensional  specifications  for  the 
various  types  of  tube  fittings  intended 
for  general  application  in  the 
automotive,  appliance,  and  allied  fields, 
and  includes  the  following  categories  of 
fittings:  flare  type  fittings,  inverted  flare 
type  fittings,  and  tapered  sleeve 
compression  type  fittings  intended  for 
use  with  annealed  copper  alloy  tubing. 
SAE  J512  states  that  the  spherical  sleeve 
compression  fitting  components  in  SAE 
J246  are  not  to  be  intermixed  with 
tapered  sleeve  compression  type  fitting 
components  in  SAE  J512.  The 
dimensions  of  single  and  double  45 
degree  flares  on  tubing  used  in 
conjunction  with  flared  and  inverted 
flared  fittings  in  SAE  J512  are  provided 
in  a  different  SAE  standard,  SAE  J533. 

The  application  of  SAE  J512  fittings 
in  automotive  braking  systems  as  used 
in  the  U.S.  is  believed  to  be  most 
commonly  associated  with  inverted 
double  flare  hydraulic  brake  tubing 
connections,  and  also  for  metal  tubing 
that  may  be  used  for  connecting  vacuum 
booster  lines  to  engine  manifolds. 
NHTSA  does  not  believe  that  copper 
tubing  is  widely  used  in  vehicle  braking 
applications  anymore.  The  agency  also 
does  not  believe  that  SAE  J512  fittings 
would  be  appropriate  for  use  with 
plastic  tubing. 


Both  SAE  J246  and  SAE  J512  include 
dimensional  requirements  for  fitting 
length,  concentricity,  pipe  threads, 
wrench  hexes,  ferrule  seats,  tube 
support  sleeves  in  the  case  of  plastic 
tubing  fittings,  and  material  properties 
of  brass  stock  used  in  fittings  and 
stainless  steel  stock  used  in  plastic 
tubing  support  sleeves.  The  standards 
also  permit  steel  to  be  used  if  requested 
by  the  purchaser. 

As  already  noted  above,  FMVSS  No. 
106  does  not  include  any  dimensional 
or  material  properties  specifications  for 
fittings  used  with  brake  hose  or  tubing. 
NHTSA  does  not  agree  with  the 
petitioners  that  the  substantive 
dimensional  and  material  requirements 
of  SAE  J246  and  SAE  J512  are  needed 
in  FMVSS  No.  106  for  a  number  of 
reasons.  First,  the  agency  tentatively 
concludes  that  fittings  that  have 
demonstrated  their  compatibility  with 
plastic  air  brake  tubing  through  the 
testing  required  by  SAE  J1131.  Second, 
NHTSA  does  not  favor  incorporating  the 
SAE  requirements  because  neither  SAE 
J246  nor  SAE  J512  provides  fitting 
standards  for  metric  sized  plastic 
tubing.  Third,  although  FMVSS  No.  106 
does  not  provide  any  dimensional 
specifications  for  any  types  of  fittings 
used  with  other  types  of  brake  hose  or 
tubing,  the  agency  is  not  aware  of  any 
field  problems  associated  with  these 
brake  products.  Fourth,  even  if  FMVSS 
were  to  incorporate  the  dimensional 
specifications  from  the  SAE  standards, 
at  least  one  of  those  standards,  SAE 
J246,  explicitly  states  that  the  standard 
is  not  intended  to  restrict  or  preclude 
other  designs  of  a  tube  fitting  for  use 
with  SAE  J844  air  brake  tubing. 

NHTSA  tentatively  concludes  that  the 
automotive  industry  generally 
standardizes,  on  a  voluntary  basis,  such 
fittings  for  compatibility  and  repair 
piu-poses,  and  has  no  reason  to  believe 
that  this  will  not  continue  to  be  the  case 
for  plastic  air  brake  tubing  fittings. 
Standard  No.  106  currently  permits 
specialized  fittings  as  long  as  they  can 
meet  the  specified  performance 
requirements.  In  a  November  13, 1973, 
final  rule  (38  FR  31302,  Docket  No.  1- 
5;  Notice  8),  NHTSA  declined  to  adopt 
any  specific  standard  for  end  fittings. 
For  the  reasons  outlined  above,  NHTSA 
does  not  propose  to  include  any 
dimensioned  or  material  properties 
specifications  for  end  fittings  at  this 
time. 

10.  End  Fitting  Corrosion  Resistance 

SAE  J246  and  SAE  J512  specify  that 
the  external  surfaces  and  threads  of 
carbon  steel  fittings  be  subjected  to  a  72 
hoxu-  salt  spray  test  per  ASTM  Ell 7, 


with  no  appearance  of  red  rust 
permitted  except  for:  Internal  portions 
of  fittings;  edges  such  as  hex  points, 
serrations,  or  thread  crests  where  there 
may  be  mechanical  deformation  of  the* 
plating  or  coating  of  mass-produced 
parts  or  shipping  effetits;  areas  where 
the  plating  or  coating  is  subjected  to 
mechanical  deformation  due  to 
crimping,  flaring,  bending,  or  other  post 
plate  metal  forming  operations;  or  areas 
where  the  parts  are  suspended  or  affixed 
in  the  test  chamber  where  condensate 
can  accumulate.  Both  standards  specify 
that  after  January  1, 1997,  no  parts  shall 
be  cadmium  plated  due  to 
environmental  concerns  relating  to  that 
process. 

FMVSS  No.  106  specifies  that  the 
fittings  as  installed  on  a  brake  hose 
assembly  be  subjected  to  a  24-hour  salt 
spray  test  the  same  test  that  is  specified 
for  hydraulic  brake  hose,  as  detailed 
above.  The  end  fittings  must  show  no 
base  metal  corrosion  on  the  end  fitting 
svuface  except  where  crimping  or  the 
application  of  labeling  information 
causes  a  displacement  of  the  protective 
coating.  Standard  No.  106  specifies  that 
all  fittings  meet  the  corrosion  test,  and 
does  not  provide  different  specifications 
based  on  the  end  fitting's  composition 
(steel,  stainless  steel,  or  brass). 

The  duration  of  the  salt  spray  test  is 
longer  in  the  SAE  standards  than  in 
FMVSS  No.  106  (72  hours  versus  24 
hours),  but  the  specified  corrosion 
performance  is  more  rigorous  in  FMVSS 
No.  106.  The  SAE  standards  specify 
testing  of  fittings  without  any  hose 
attached,  while  FMVSS  No.  106 
specifies  that  the  fittings  be  mounted  to 
a  hose  for  testing.  NHTSA  tentatively 
concludes  that  the  existing  corrosion 
resistance  requirements  in  FMVSS  No. 
106  assure  adequate  integrity  of  end 
fittings,  and  in  one  respect  is  more 
strenuous  than  the  SAE  standards. 
Accordingly,  the  agency  does  not 
propose  to  change  Standard  No.  106's 
corrosion  resistance  requirements  at  this 
time.  Neverthelfiss,  NHTSA  welcomes 
comments  on  the  suitability  and  need  to 
increase  the  duration  of  the  salt  spray 
test  ft-om  the  current  24  hours  to  die  72 
hours  specified  in  the  SAE  standards. 

The  table  below  summarizes  the 
differences  between  the  plastic  air  brake 
tubing  assembly  and  end  fitting 
performance  requirements/test 
procedures  of  FMVSS  No.  106  and  SAE 
J1131  and  indicates  which 
requirements/procedures  NHTSA 
proposes  incorporating  into  the 
standard. 
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Requirement/Procedure 


Existing  FMVSS  No.  106 


SAE  J1 131 


Fittings  for  Nylon  Air  Brake  Tubing 
"x"  indicates  requirements/procedures  proposed  to  t>e  included  in  FMVSS  No.  106.  A  new 
of  these  fittings.  Existing  FIMVSS  No.  106  requirements/procedures  for 


section  would  t>e  added  for  the  performance 
fittings  would  also  apply. 


Tensile  Strength  

Hot  Tensile  Strength 


Conditioned  Pull  Test  

Vibration  Leak  Test  

Proof  and  Burst  Test  

Serviceability  Test  

Fitting  Compatibility  Test 


Constriction  

End  Fitting  Dimensional  Requirements 

End  Fitting  Corrosion  Resistance 


Same  as  for  air  brake  hose  assemblies  

Only    at    ambient    temperature,     higher 

strength  specifications. 
Only    at    ambient    temperature,     higher 

strength  specifications 
None  

Burst  test,  does  not  specify  failure  mode  ... 

None  

None  


66  percent  of  nominal  inside  diameter 
None  


Same  as  for  hydraulic  brake  hose  end  fit- 
tings. 


No  tensile  test  at  ambient  conditions 

Immersion  In  boiling  water  followed  by  pull 
test. 

Four  cold  soak  cycles  followed  by  boiling 
water,  then  pull  test. 

Leakage  specification  after  vibration  condi- 
tioning. 

No  fitting  separation  during  proof  and  burst 
tests. 

Leakage  specifications  for  flanged-sleeve 
fittings  after  five  assembly  cycles. 

Pressure  and  temperature  cycling  to  evalu- 
ate fitting  retention. 

None. 

Specified  in  SAE  J246  and  SAE  J512— 
variations  permitted. 

Specified  in  SAE  J246  and  SAE  J512— 
similar,  exemption  for  brass  fittings. 


V.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT  ' 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may. 

(1)  Have  an  annual  effect  on  the 
economy  of  Si  00  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  notice  was  not  reviewed  under 
Executive  Order  12866.  Further,  this 
notice  was  determined  not  to  be 
significant  within  the  meaning  of  the 
DOT  Regulatory  Policies  and 
Procedures. 

In  this  dociunent,  NHTSA  is 
proposing  to  incorporate  performance 


requirements  and  test  procedures  that 
are  currently  contained  and/or 
referenced  in  the  Federal  Motor  Carrier 
Safety  Regulations.  Those  performance 
requirements/test  procedures  are  based 
on  voluntary  standards  adopted  by  the 
Society  of  Automotive  Engineers. 
Although  NHTSA  proposes  to 
incorporate  the  most  recent  versions  of 
these  SAE  requirements/procedures  and 
to  apply  them  to  brake  hoses,  tubing, 
and  fittings  for  all  motor  vehicles,  not 
just  commercial  motor  vehicles,  the 
agency  tentatively  concludes  that  most, 
if  not  all,  such  hoses,  tubing,  and 
fittings  are  already  designed  to  meet  the 
SAE  requirements/procedures. 
However,  in  the  event  that  there  are 
some  brake  hose  products  that  would 
need  to  be  modified  to  comply  with  the 
proposed  regulations,  the  agency  (1) 
estimates  that  it  is  a  small  proportion  of 
brake  hose  products  that  would  need 
modification,  as  most  are  believed  to 
already  comply;  and  (2)  tentatively 
concludes  that  the  manufacturers  of  the 
components  used  in  producing  such 
products  are  not  small  businesses. 

For  air  brake  hoses,  both  rubber  hose 
and  plastic  tubing  products,  and 
hydraulic  and  vacuum  brake  hoses 
installed  on  vehicles  that  are  typically 
used  as  commercial  motor  vehicles  such 
as  medium  duty  trucks,  the  agency 
tentatively  concludes  that  all  of  the 
brake  hose  products  already  comply 
with  the  proposed  regulations.  The 
largest  effect  of  the  proposed  regulations 
would  be  on  the  light  vehicle  sector 
including  passenger  cars  and  light 
trucks,  of  which  approximately  16 


million  vehicles  are  produced  each  year. 
As  the  typical  light  vehicle  is  equipped 
with  three  to  four  brake  hoses,  48  to  64 
million  hydraulic  brake  hose  assemblies 
as  installed  in  new  vehicles  would  be 
affected,  as  well  as  an  unknown 
quantity  of  replacement  brake  hoses  for 
light  vehicles,  but  probably  a  few 
million.  In  addition,  the  agency 
estimates  that  approximately  15.5 
million  vacuum  brake  hoses  and/or 
assemblies  are  installed  on  these 
vehicles. 

Since  large  quantities  of  brake  hose 
material  are  needed  to  manufacture 
these  brake  hoses,  the  agency  believes 
that  there  are  large  manufacturers  that 
produce  both  hydraulic  and  vacuum 
brake  hoses  in  such  large  quantities. 
There  are  many  small  companies  that 
use  the  brake  hose  material  and  end 
fitting  components  to  produce  brake 
hose  assemblies,  but  NHTSA  does  not 
anticipate  that  they  would  be  affected 
by  the  proposed  changes  because  they 
simply  assemble  already-compliant 
components  supplied  by  the  large 
manufacturers. 

The  agency  does  not  have  data  on 
how  many  hydraulic  and  vacuum  brake 
hose  assemblies  would  need  to  be 
modified  to  meet  the  proposed  changes. 
Based  on  an  informal  survey  of  available 
hydraulic  and  vacuum  brake  hose 
assemblies,  the  agency  estimates  that 
perhaps  as  many  as  20  percent  may 
need  to  be  modified  in  some  manner  to 
comply  with  the  proposed 
requirements.  Likewise,  the  agency  does 
not  know  the  cost  to  modify  the 
manufactiu-ing  processes  of  the  brake 


hose  materials  to  comply  with  the 
proposed  changes,  but  can  assume  that 
it  would  be  for  improved  additives  to 
elastomeric  compounds  or  improved 
synthetic  fibers  used  as  reinforcing 
materials.  Again,  the  agency  does  not 
have  any  data  on  the  cost  of 
manufacturing  such  materials,  but 
estimates  that  the  modification  of  such 
manufacturing  processes  would  add  not 
more  than  ten  cents  to  the  cost  of  each 
brake  hose  assembly.  The  highest-cost 
estimate  of  the  proposed  regulations  is 
based  on  production  of  64  million  new 
and  replacement  hydraulic  brake  hose 
assemblies,  plus  16  million  new  and 
replacement  vacuimi  brake  hoses/ 
assemblies,  for  a  total  of  80  million  total 
affected  brake  hoses.  If  20  percent  of 
these  need  to  be  modified  to  meet  the 
proposed  changes,  at  a  cost  of  ten  cents 
per  hose,  the  total  cost  would  be  $1.6M 
Therefore,  the  agency  estimates  the  cost 
of  complying  with  the  proposed  changes 
to  FMVSS  No.  106  to  be  between  zero 
and  $1.6  M.  This  potential  additional 
cost  would  not,  however,  be  expected  to 
have  any  impact  on  small  businesses, 
but  only  on  large  manufacturers  of  brake 
hose  materials  that  are  produced  in 
large  quantities.  Accordingly,  the 
agency  does  not  believe  that  this 
proposal  would  have  any  significant 
economic  effects.  Nevertheless,  the 
agency  welcomes  conunents  on  the  cost 
of  compliance  with  the  proposed 
requirements. 

The  DOT'S  regulatory  policies  and 
procediues  require  the  preparation  of  a- 
full  regulatory  evaluation,  unless  the 
agendy  finds  that  the  impacts  of  a 
rulemaking  are  so  minimal  as  not  to 
warrant  the  preparation  of  a  full 
regulatory  evaluation.  Since  anecdotal 
evidence  suggests  that  most,  if  not  all, 
of  these  hose,  tubing,  and  fittings  are 
already  compliant  with  the  minimum 
performance  requirements  that  the 
agency  is  proposing  to  apply,  the  agency 
believes  that  the  impacts  of  this 
rulemaking  would  be  minimal.  Thus,  it 
has  not  prepared  a  full  regulatory 
evaluation. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  goveriunental  jiurisdictions).  The 
Small  Business  Administration's 


regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  As  explained 
above,  NHTSA  is  proposing  to 
incorporate  performance  requirements 
and  test  procedures  that  are  currently 
contained  or  referenced  in  the  Federal 
Motor  Carrier  Safety  Regulations.  Those 
performance  requirements/test 
procedures  are  based  on  voluntary 
standards  adopted  by  the  Society  of 
Automotive  Engineers.  Although 
NHTSA  proposes  to  incorporate  the 
most  recent  versions  of  these  SAE 
requirements/procedures  and  to  apply 
them  to  brake  hoses,  tubing,  and  fittings 
for  all  motor  vehicles,  not  just 
commercial  motor  vehicles,  the  agency 
believes  that  most,  if  not  all,  such  hoses, 
tubing,  and  fittings  are  already  designed 
to  meet  the  most  recent  SAE 
requirements/procedures.  For  the 
remaining  hoses,  tubing,  and  fittings, 
estimated  at  up  to  20  percent  of  all 
hydraulic  and  vacuum  brake  hoses 
manufactured  each  year,  the  agency 
estimates  the  cost  of  complying  with 
these  requirements  to  be  $1.6M. 
Considering  that  the  total  number  of 
hydrauhc  brake  hose  assemblies  and 
vacuum  brake  hose/assemblies  that 
would  be  subject  to  the  proposed 
requirements  is  estimated  to  be 
approximately  80  million  units 
annually,  the  agency  estimates  that  the 
total  annual  effect  of  this  proposed  rule 
would  be  between  zero  and  $1.6M. 
Accordingly,  I  hereby  certify  that  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 


D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulator}' 
policies  that  have  federalism 
implications."  The  Executive  Order 
defines  "policies  that  have  federalism 
implications"  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  NHTSA  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
■  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
govenunents,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  considts  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  uidess  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

NJHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
13132.  The  agency  has  determined  that 
this  proposed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  proposal  would,  not  have  any 
substantial  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Civil  Justice  Reform 

This  proposed  amendment  would  not 
have  any  retroactive  effect.  Under  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  pf  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
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submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  This  proposed  rule  would  not 
require  any  collections  of  information  as 
defined  by  the  OMB  in  5  CFR  part  1320. 

G.  National  Technology  Transfer  and 
Advancement  Act 

■    Section  1 2(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  NHTSA  to  use  voluntcuy 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  techniced 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
stcuidards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  the  agency  to  provide 
Congress,  through  the  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  stemdards. 

The  proposed  changes  that  NHTSA  is 
proposing  are  based  on  volimtary 
.  consensus  standards  adopted  by  the 
Society  of  Automotive  Engineers. 
Accordingly,  this  proposed  rule  is  in 
compliance  with  Section  12(d)  of 
NTTAA. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiue  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 


when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
if  the  agency  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

This  proposed  rule  would  not  result 
in  the  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  of  more  than  $100 
million  annually.  The  estimated  cost  of 
complying  with  the  proposed 
requirements  is  estimated  to  be  between 
zero  and  $1.6M  annually.  Accordingly, 
the  agency  has  not  prepared  an 
Unfunded  Mandates  assessment. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  this 

rulemaking  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  NPRM. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

K.  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Yoiu-  comments  must  be  written  and 
in  English.  To  ensure  that  yoiu 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  doctiment  in  your 
comments. 

Yovu  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 


established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  conunents.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

You  may  also  submit  yoiu  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  yovu 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  fi'om  which  you 
have  deleted  the  claimed  confidential 
business  information,  tq  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  conunents  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  "the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 
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How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  conunents  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/) 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
begiiming  of  this  dociunent.  Exemiple:  If 
the  docket  number  were  "NHTSA- 
1998-1234",  you  would  type  "1234". 
After  typing  the  dpcket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  dociunents,  the  "pdf ' 
versions  of  the  docmnents  are  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  for  part  571  would 
continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30166.  and  30177;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.106  would  be  amended 
by: 

a.  Adding  a  new  definition  to 
paragraph  S4, 

b.  Revising  paragraph  (b)  of  S5.2.2, 

c.  Revising  paragraph  (b)  of  S5.2.4, » 

d.  Revising  paragraphs  S5.3  through 
S5.3.5, 

e.  Revising  paragraphs  S5.3.9  and 
S5.3.11, 

f.  Adding  paragraphs  S5.3.12  and 
S5.3.13, 


Revising  paragraph  (c)  of  S6.2, 
.  Revising  paragraphs  S6.4  and 
S6.4.2, 
i.  Revising  paragraph  (b)  of  S6.8.2, 
j.  Redesignating  paragraphs  S6.9, 
S6.9.1,  S6.9.2,  and  S6.9.3  as  paragraphs 
S6.ll,  S6.11.1,  S6.ll. 2,  and  S6.11.3  and 
revising  redesignated  paragraph  S6.ll 
and  paragraph  (c)  of  redesignated 
S6.ll. 3, 

k.  Adding  paragraphs  S6.9  through 
S6.9.2, 

I.  Adding  paragraphs  S6.10  through 
S6.10.2, 

m.  Adding  paragraph  S6.12, 

n.  Revising  paragraphs  (b),  (d),  and  (e) 
ofS7.2.1, 

o.  Revising  Table  ID, 

p.  Revising  paragraphs  (b)  and  (d)  of 
S7.2.2, 

q.  Revising  paragraphs  S7.3  and 
S7.3.1, 

r.  Revising  paragraph  S7.3.3, 

s.  Revising  Table  IV, 

t.  Revising  paragraphs  S7.3.6  through 
S7.3.11, 

u.  Adding  paragraph  S7.3.14, 

V.  Revising  paragraphs  (c)  and  (d)  of 
S8.2, 

w.  Revising  paragraph  (b)  of  S8.3.2, 

x.  Revising  the  heading  of  paragraph 
S8.6, 

y.  Revising  paragraph  S8.7, 

z.  Adding  paragraphs  S8.7.1  and 
S8.7.2, 

aa.  Revising  paragraph  S8.8, 

bb.  Revising  paragraph  S8.9, 
introductory  text, 

cc.  Adding  paragraphs  S8.13  through 
S8.15. 

dd.  Revising  paragraphs  S9.2  through 
S9.2.3, 

ee.  Revising  paragraphs  S9.2.7  and 
S9.2.8, 

ff.  Removing  paragraph  S9.2.9, 

gg.  Redesignating  paragraphs  S9.2.10 
and  S9.2.11  as  paragraphs  S9.2.9  and 
S9.2.10, 

hh.  Revising  paragraphs  SlO.l  and 
SlO.2, 

ii.  Revising  paragraphs  Sl0.6(a)  and 
SlO.7, 

jj.  Redesignating  Figure  3  as  Figiue  6, 

kk.  Removing  paragraph  SlO.8, 

II.  Redesignating  paragraphs  SlO.9, 
SlO.9.1,  SlO.9.2,  and  SlO.lO  as 
paragraphs  SlO.8,  SlO.8.1,  SlO.8.2,  and 
SlO.9, 

mm.  Revising  paragraph  (b)  of  newly 
redesignated  paragraph  SlO.8.2, 

nn.  Redesignating  Figtu«  4  as  Figiu« 
7  and  adding  it  at  the  end  of  paragraph 
Sl0.8.2(b),  ' 

00.  Adding  Figvue  4, 

pp.  Adding  Figure  5, 

qq.  Adding  Figure  8, 

rr.  Adding  Figure  9, 

ss.  Adding  paragraph  SlO.lO, 

tt.  Redesignating  paragraphs  Sll, 
Sll.l,  Sll. 2,  and  Sll. 3  as  paragraphs 
S13.  S13.1,  S13.2,  and  S13.3, 


uu.  Adding  paragraphs  Sll  through 
Sll.3.24, 

w.  Adding  paragraphs  Sl2  through 
S12.27, 

WW.  Revising  newly  redesignated 
paragraphs  Sl3  and  S13.2,  and 

XX.  Adding  paragraph  S13.4. 

The  additions  and  revisions  to 
§  571.106  would  read  as  follows: 

§  571 .1 06    Standard  No.  1 06;  Brake  hoses. 

***** 

54.  Definitions. 

***** 

Preformed  means  a  brake  hose  that  is 
manufactured  with  permanent  bends 
and  is  shaped  to  fit  a  specific  vehicle 
without  fiirther  bending. 

***** 

55.  Requirements — Hydraulic  brake 
hose,  brake  hose  assemblies,  and  brake 
hose  end  fittings. 

***** 

S5.2.2*    *    * 

***** 

(b)  A  designation  that  identifies  the 
manufactiuer  of  the  hose,  which  shall 
be  filed  in  writing  with:  Office  of 
Vehicle  Safety  Compliance,  Equipment 
Division  NVS-222,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.  S.W.,  Washington,  DC 
20590.  The  marking  may  consist  of  a 
designation  other  than  block  capital 
letters  required  by  S5.2.2. 
***** 

S5.2.4*   *   * 

***** 

(b)  A  designation  that  identifies  the 
manufact\u«r  of  the  hose  assembly, 
which  shall  be  filed  in  writing  with: 
Office  of  Vehicle  Safety  Compliance, 
Equipment  Division  NVS-222,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.  S.W.,  Washington,  DC 
20590.  The  designation  may  consist  of 
block  capital  letters,  numerals,  or  a 
symbol. 
***** 

S5.3     Test  Requirements.  A  hydraulic 
brake  hose  assembly  or  appropriate  part 
thereof  shall  be  capable  of  meeting  any 
of  the  requirements  set  forth  under  this 
heading,  when  tested  under  the 
conditions  of  Sl3  and  the  applicable 
procedures  of  S6.  However,  a  particular 
hose  assembly  or  appropriate  part 
thereof  need  not  meet  further 
requirements  after  having  been 
subjected  to  and  having  met  the 
constriction  requirement  (S5.3.1)  and 
any  one  of  the  requirements  specified  in 
S5.3.2  through  S5.3.13. 

S5.3.1     Constriction.  Except  for  that 
part  of  an  end  fitting  which  does  not 
contain  hose,  every  inside  diameter  of 
any  section  of  a  hydraulic  brake  hose 
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assembly  shall  be  not  less  than  64 
percent  of  the  nominal  inside  diameter 
of  the  brake  hose.  (S6.12) 

S5.3.2     Expansion  and  burst  strength. 
The  maximum  expansion  of  a  hydraulic 
brake  hose  assembly  at  1,000  psi  and 
1.500  psi  shall  not  exceed  the  values 
specified  in  Table  I  (86.1).  The 
hydraulic  brake  hose  assembly  shall 
then  withstand  water  pressure  of  4,000 
psi  for  2  minutes  without  ruptiure,  and 
shall  not  rupture  at  less  than  7,000  psi 
for  a  Vb  inch,  3  mm,  or  smaller  diameter 
hose,  or  at  less  than  5,000  psi  for  a  Vie 
inch,  4  mm,  or  larger  diameter  hose 
(56.2). 
***** 

55.3.4  Tensile  strength.  A  hydraulic 
brake  hose  assembly  shall  withstand  a 
pull  of  325  pounds  without  separation 
of  the  hose  from  its  end  fittings  during 
a  slow  pull  test,  and  shall  withstand  a 
pull  of  370  pounds  without  separation 
of  the  hose  from  its  end  fittings  during 
a  fast  pull  test  (S6.4). 

55.3.5  Water  absorption  and  tensile 
strength.  A  hydraulic  brake  hose 
assembly,  after  immersion  in  water  for 
70  hours  (S6.5),  shall  withstand  a  pull 
of  325  poiuids  without  separation  of  the 
hose  from  its  end  fittings  during  a  slow 
pull  test,  and  shall  withstand  a  pull  of 
370  poimds  without  separation  of  the 
hose  from  its  end  fittings  during  a  fast 
pull  test  (S6.4). 
***** 

S5.3.9    Brake  fluid  compatibility, 
constriction,  and  burst  strength.  Except 
for  brake  hose  assemblies  designed  for 
use  with  mineral  or  petroleum-based 
brake  fluids,  a  hydraulic  brake  hose 
assembly  shall  meet  the  constriction 
requirement  of  S5.3.1  after  having  been 
subjected  to  a  temperature  of  248  °F  for 
70  hours  while  filled  with  SAE  RM-66- 
05  Compatibility  Fluid,  as  described  in 


Appendix  B  of  SAE  Standard  J 1703  JAN 
1995,  "Motor  Vehicle  Brake  Fluid."  It 
shall  then  withstand  water  pressure  of 
4,000  psi  for  2  minutes  and  thereafter 
shall  not  ruptiu-e  at  less  than  5,000  psi 
(S6.2). 
***** 

55.3.11  Dynamic  ozone  test.  A 
hydraulic  brake  hose  shall  not  show 
cracks  visible  without  magnification 
after  having  been  subjected  to  a  48-hour 
dynamic  ozone  test  (S6.9). 

55 . 3 . 1 2  High  temperature  impulse 
test.  A  brake  hose  assembly  tested  under 
the  conditions  in  S6.10: 

(a)  shall  withstand  pressure  cycling 
for  150  cycles,  at  295  °F  without 
leakage; 

(b)  shall  not  leak  during  a  2-minute, 
4,000  psi  pressure  hold  test,  and; 

(c)  snail  not  burst  at  a  pressure  less 
than  5,000  psi. 

55.3.13  End  fitting  corrosion 
resistance.  After  24  hours  of  exposure  to 
salt  spray,  a  hydraulic  brake  hose  end 
fitting  shall  show  no  base  metal 
corrosion  on  the  end  fitting  surface 
except  where  crimping  or  the 
application  of  labeling  information  has 
caused  displacement  of  the  protective 
coating  (S6.ll). 

36.     Test  procedures — Hydraulic 
brake  hose,  brake  hose  assemblies,  and 
brake  hose  end  fittings. 
***** 

S6.2     Burst  strength  test,  (a)  *   *   * 
(c)  After  2  minutes  at  4,000  psi, 
increase  the  pressm-e  at  the  rate  of 
15,000  psi  per  minute  until  the  pressure 
exceeds  5,000  psi  for  a  hose  of  Vie,  4 
mm,  or  larger  diameter,  or  7,000  psi  for 
a  hose  of  Vb  inch,  3  mm,  or  smaller 
diameter. 
***** 

S6.4     Tensile  strength  test.  Utilize  a 
tension  testing  machine  conforming  to 


the  requirements  of  American  Society 
for  Testing  and  Materials  (ASTM) 
Standard  Practices  for  Force  Verification 
of  Testing  Machines,  Designation  E4-99, 
and  provided  with  a  recording  device  to 
give  the  toted  pull  in  pounds. 
***** 

S6.4.2     Operation. 

(a)  Conduct  the  slow  pull  test  by 
applying  tension  at  a  rate  of  1  inch  per 
minute  travel  of  the  moving  head  until 
separation  occurs. 

(b)  Conduct  the  fast  pull  test  by 
applying  tension  at  a  rate  of  2  inches  per 
minute  travel  of  the  moving  head  until 
separation  occurs. 

***** 

S6.8.2     Exposure  to  ozone,  (a)  *   *   * 
(b)  Immediately  thereafter,  condition 
the  hose  on  the  cylinder  for  70  hours  in 
an  exposure  chamber  having  an  ambient 
air  temperature  of  104  °F  during  the  test 
and  containing  air  mixed  with  ozone  in 
the  proportion  of  100  parts  of  ozone  per 
100  million  parts  of  air  by  volume. 
***** 

S6.9    Dynamic  Ozone  Test. 

S6.9.1     Apparatus.  Utilize  a  test 
apparatus  shown  in  Figure  3  which  is 
constructed  so  that: 

(a)  It  has  a  fixed  pin  with  a  vertical 
orientation  over  which  one  end  of  the 
brake  hose  is  installed. 

(b)  It  has  a  movable  pin  that  is 
oriented  30  degrees  from  vertical,  with 
the  top  of  the  movable  pin  angled 
towards  the  fixed  pin.  The  moveable  pin 
maintains  its  orientation  to  the  fixed  pin 
throughout  its  travel  in  the  horizontal 
plane.  The  other  end  of  the  brake  hose 
is  installed  on  the  movable  pin. 

Figure  3.  Dynamic  Ozone  Test 
Apparatus 
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218  (8.58) 
Hose  Length 


Movable 
Pin 


S6.9.2    Preparation. 

(a)  Precondition  the  hose  assembly  by 
laying  it  on  a  flat  surface  in  an 
unstressed  condition,  at  room 
temperature,  for  24  hours. 

(b)  Cut  the  brake  hose  assembly  to  a 
length  of  8.6  inches  (218  mm),  such  that 
no  end  fittings  remain  on  the  cut  hose. 

(c)  Mount  the  brake  hose  onto  the  test 
fixtxu'e  by  fully  inserting  the  fixture  pins 
into  each  end  of  the  hose.  Secure  the 
hose  to  the  fi3cture  pins  using  a  band 
clamp  at  each  end  of  the  hose. 

(d)  Place  the  test  fixture  into  an  ozone 
chamber. 

(e)  Stabilize  the  atmosphere  in  the 
ozone  chamber  so  that  the  ambient 
temperature  is  104  °F  and  the  air 
mixture  contains  air  mixed  with  ozone 
in  the  proportion  of  100  parts  of  ozone 
per  100  million  parts  of  air  by  volume. 
This  atmosphere  is  to  remain  stable 
throughout  the  remainder  of  the  test. 

(f)  Begin  cycling  the  movable  pin  at  a 
rate  of  0.3  Hz.  Continue  the  cycling  for 
48  hours. 

(g)  At  the  completion  of  48  hours  of 
cycling,  remove  the  test  fiJ^ture  from  the 
ozone  chamber.  Without  removing  the 
hose  from  the  test  fixture,  visually 
examine  the  hose  for  cracks  without 
magnification,  ignoring  areas 
immediately  adjacent  to  or  within  the 
area  covered  by  the  band  clamps. 
Examine  the  hose  with  the  movable  pin 
at  any  point  along  its  travel. 

S6.10  High  temperature  impulse 
test. 

S6.10.1     Apparatus. 

(a)  A  pressure  cycling  machine  to 
which  one  end  of  the  brake  hose 


assembly  can  be  attached,  with  the 
entke  hose  assembly  installed  vertically 
inside  of  a  circulating  air  oven.  The 
machine  is  capable  of  increasing  the 
pressure  in  the  hose  from  zero  psi  to 
1600  psi,  and  decreasing  the  pressure  in 
the  hose  from  1600  psi  to  zero  psi, 
within  2  seconds. 

(b)  A  circulating  air  oven  that  can 
reach  a  temperatiue  of  295  °F  within  30 
minutes,  and  that  can  maintain  a 
constant  295  °F  thereafter,  with  the 
brake  hose  assembly  inside  of  the  oven 
and  attached  to  the  pressure  cycling 
machine. 

(c)  A  burst  test  apparatus  to  conduct 
testing  specified  in  S6.2. 

S6.10.2    Preparation. 

(a)  Comiect  one  end  of  the  hose 
assembly  to  the  pressure  cycling 
machine  and  plug  the  other  end  of  the 
hose.  Fill  the  pressure  cycling  machine 
and  hose  assembly  with  SAE  RM-66-05 
Compatibility  Fluid,  as  described  in 
Appendix  B  of  SAE  Standard  J1703  JAN 
1995,  and  bleed  all  gases  from  the 
system. 

(b)  Place  the  brake  hose  assembly 
inside  of  the  circulating  air  oven  in  a 
vertical  position.  Increase  the  oven 
temperatiure  to  295  °F  and  maintain  this 
temperature  throughout  the  pressure 
cycling  test. 

(c)  Dm-ing  each  pressure  cycle,  the 
pressure  in  the  hose  is  increased  from 
zero  psi  to  1600  psi  and  held  constant 
for  1  minute,  then  the  pressure  is 
decreased  from  1600  psi  to  zero  psi  and 
held  constant  for  1  minute.  Perform  150 
pressure  cycles  on  the  brake  hose 
assembly. 


Dimensions  in  mm 
(inches) 


(d)  Remove  the  brake  hose  assembly 
from  the  oven,  disconnect  it  from  the 
pressure  cycling  machine,  and  drain  the 
fluid  from  the  hose.  Cool  the  brake  hose 
assembly  at  room  temperature  for  45 
minutes. 

(e)  Wipe  the  brake  hose  using  acetone 
to  remove  residual  Compatibility  Fluid. 
Conduct  the  burst  strength  test  in  S6.2. 

56.11  End  fitting  corrosion  test. 
Utilize  the  apparatus  described  in 
ASTM  Bl  17-97,  "Standard  Practice  for 
Operating  Salt  Spray  (Fog)  Apparatus". 
***** 

86.11.3     Operation.  *  *   * 

***** 

(c)  Upon  completion,  remove  the  salt 
deposit  from  the  surface  of  the  hose  by 
washing  genUy  or  dipping  in  clean 
rurming  water  not  warmer  than  100  °F 
and  then  drying  immediately. 
***** 

56.12  Constriction  Test. 

(a)  Utilize  a  plug  gauge  as  shown  in 
Figure  4.  Diameter  "A"  is  equal  to  64 
percent  of  the  nominal  inside  diameter 
of  the  hydraulic  brake  hose  being  tested. 

(b)  Brake  hose  assemblies  that  are  to 
be  used  for  additional  testing  have 
constriction  testing  only  at  each  end 
fitting.  Other  brake  hose  assemblies  may 
be  cut  into  three  inch  lengths  to  permit 
constriction  testing  of  the  entire 
assembly.  Hose  assemblies  with  end 
fittings  that  do  not  permit  entry  of  the 
gauge  (e.g.,  restrictive  orifice  or  banjo 
fitting)  are  cut  three  inches  from  the 
point  at  which  the  hose  terminates  in 
the  end  fitting  and  then  tested  from  the 
cut  end. 
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(c)  Hold  the  brake  hose  in  a  straight 
position  and  vertical  orientation. 

(d)  Place  the  spherical  end  of  the  plug 
gauge  just  inside  the  hose  or  end  fitting. 
If  the  spherical  end  will  not  enter  the 
hose  or  end  fitting  using  no  more  force 


than  gravity  acting  on  the  plug  gauge, 
this  constitutes  failiu'e  of  the 
constriction  test. 

(e)  Release  the  plug  gauge.  Within 
three  seconds,  the  plug  gauge  shall  fall 
under  the  force  of  gravity  alone  up  to 


the  handle  of  the  gauge.  If  the  plug 
gauge  does  not  fully  enter  the  hose  up 
to  the  handle  of  the  gauge  within  three 
seconds,  this  constitutes  failiu-e  of  the 
constriction  test. 

Figure  4.  Constriction  Test  Plug  Gauge 


I 


Handle 


Spherical 
Diameter 


: ^      iiAii  r^ 


Weight  of  Gauge 
is  57  g  (2.00  oz.) 


76 
(3.00) 


± 
"A"  DIa. 

T 


Dimensions  in  mm 
(inchesy 


S7.  Requirements — Air  brake  hose, 
brake  hose  assemblies,  and  brake  hose 
end  fittings. 

***** 

S7.2.1     Hose.  *   *   * 

***** 

(b)  A  designation  that  identifies  the 
manufactiuer  of  the  hose,  which  shall 
be  filed  in  writing  with:  Office  of 
Vehicle  Safety  Compliance,  Equipment 
Division  NVS-222,  National  Highway 
Traffic  Safetv  Administration,  400 


Seventh  St.  SW.,  Washington,  DC 
20590.  The  designation  may  consist  of 
block  capital  letters,  numerals,  or  a 
symbol. 

***** 

(d)  The  nominal  inside  diameter  of 
the  hose  expressed  in  inches  or  fractions 
of  inches  or  in  millimeters.  The 
abbreviation  "mm"  shall  follow  hose 
sizes  that  are  expressed  in  millimeters. 
(Examples:  %,  V2  (V2SP  in  the  case  of  V2 
inch  special  air  brake  hose),  4mm, 
6mm.) 


(e)  The  letter  "A"  shall  indicate 
intended  use  in  air  brake  systems.  In  the 
case  of  a  hose  intended  for  use  in  a 
reusable  assembly,  "AI"  or  "All"  shall 
indicate  Typei  or  Type  II  dimensional 
characteristics  of  the  hose  as  described 
in  Table  III.  A  hose  that  is  intended  to 
be  used  with  more  than  one  type  of  end 
fitting  may  be  labeled  with  multiple 
designations.  (Examples:  AI-AII,  AI  & 
All.) 


Table  III.— Air  Brake  Hose  Dimensions  for  Reusable  Assemblies 


Size,  Inches 


3/16 

Va  

5/16 

%  

V16 

'%2    

Vz    

% 

V2  special 


Inside  di- 
ameter tol- 
erance, 
inches 


+0.026 
-0.000 
+0.031 
-0.000 
+0.031 
-0.000 
±0.023 
±0.031 
+0.031 
-0.000 
+0.039 
-0.000 
+0.042 
-0.000 
±0.031 


Type  I  outside  diameter, 
inches 


Minimum 


0.472 

0.535 

0.598 

0.719 
0.781 
0.714 

0.808 

0.933 

0.844 


Maximum 


0.510 

0.573 

0.636 

0.781 
0.843 
0.760 

0.854 

0.979 

0.906 


Type  II  outside  diameter, 
inches 


Minimum 


0.500 

0.562 

0.656 

0.719 
0.781 
0.742 

0.898 

1.054 

0.844 


Maximum 


0.539 

0.602 

0.695 

0.781 
0.843 
0.789 

0.945 

1.101 

0.906 
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S7.2.2     End  fittings.  *   *   * 

***** 

[b)  A  designation  that  identifies  the 
manufacturer  of  that  component  of  the- 
fitting,  which  shall  be  filed  in  writing 
with:  Office  of  Vehicle  Safety 
Compliance,  Equipment  Division  NVS- 
222,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.  SW., 
Washington,  DC  20590.  The  designation 
may  consist  of  block  capital  letters, 
numerals,  or  a  symbol.    • 
***** 

1(d)  The  nominal  inside  diameter  of 
the  hose  to  which  the  fitting  is  properly 
attached  expressed  in  inches  or 


fractions  of  inches  or  in  millimeters. 
[See  examples  in  S7.2.1(d).)  The 
abbreviation  "mm"  shall  follow  hose 
sizes  that  are  expressed  in  millimeters. 

***** 

S7.3     Test  requirements.  Each  air 
brake  hose  assembly  or  appropriate  part 
thereof  shall  be  capable  of  meeting  any 
of  the  requirements  set  forth  under  this 
heading,  when  tested  under  the 
conditions  of  Si 3  and  the  applicable 
procediu^s  of  S8.  However,  a  particular 
hose  assembly  or  appropriate  part 
thereof  need  not  meet  further 
requirements  after  having  met  the 
constriction  requirement  (S7.3.1)  and 


then  having  been  subjected  to  any  one 
of  the  requirements  specified  in  S 7. 3. 2 
through  S7.3.14. 

S7.3.1     Constriction.  Every  inside 
diameter  of  any  section  of  an  air  brake 
hose  assembly  shall  not  be  less  than  66 
percent  of  the  nominal  inside  diameter 
of  the  brake  hose.  (S8.15) 
***** 

S7.3.3    Low  temperature  resistance. 
The  inside  and  outside  surfaces  of  an  air 
brake  hose  shall  not  show  cracks  as  a 
result  of  conditioning  at  minus  40  °F  for 
70  hours  when  bent  around  a  cylinder 
having  the  radius  specified  in  Table  IV 
for  the  size  of  hose  tested  (S8.2). 


Table  IV.— Air  Brake  Hose  Diameters  and  Test  Cylinder  Radii 


Nominal  hose  diameter,  inches^ 

Nominal  hose  diameter,  millimeters'  

Test  cylinder  radius  for  high  temperature  resistance  test  and  ad- 
hesion test  for  wire  reinforced  hose,  inches  (mm)' 

Test  cylinder  radius  for  low  temperature  resistance  test  and  ozone 
test,  inches  (mm) 


Vs 
3 

1 
(25) 

IV2 
(38) 


^16 

4.5 

1 
(25) 

2 
(51) 


Va 
6 

V/z 
(38) 

2V2 
(64) 


5/1 6 

8 

1% 
(44) 

3 

(76) 


% 


1% 
(44) 


3(89) 


1%2 

10 

IVe 
(48) 

3'/fe 
(89) 


V16.  V2 
12 

2 

(51) 


4 

(102) 


16 

(64) 


4^/4 
(114) 


<  These  sizes  are  listed  to  provide  test  values  for  brake  hose  manufactured  In  these  sizes.  They  do  not  represent  conversions. 


87. 3.6  Length  Change.  An  airbrake 
hose  shall  not  contract  in  length  more 
than  7  percent  nor  elongate  more  than 

5  percent  when  subjected  to  air  pressure 
of200psi(S8.5). 

57.3.7  Adhesion,  (a)  Except  for  hose 
reinforced  by  wire,  an  air  brake  hose 
shall  withstand  a  tensile  force  of  8 
pounds  per  inch  of  length  before 
separation  of  adjacent  layers  (S8.6). 

(b)  An  air  brake  hose  reinforced  by 
wire  shall  permit  a  steel  ball  to  roll 
fi'eely  along  the  entire  length  of  the 
inside  of  the  hose  when  the  hose  is 
subjected  to  a  vacuvun  of  25  inches  of 
Hg  and  bent  aroiuid  a  test  cylinder 
(S8.13). 

57.3.8  Flex  strength  and  air  pressure 
leakage.  An  air  brake  hose  assembly  of 
the  length  specified  in  Table  5,  when 
subjected  to  a  flex  test  and  internal 
pressure  cycling,  shall  be  capable  of 
having  its  internal  pressiue  increased 
from  zero  to  140  psi  within  2  minutes 
with  pressurized  air  supplied  through 
an  orifice  (S8. 7). 

57.3.9  Corrosion  resistance  and 
burst  strength.  An  air  brake  hose 
assembly  exposed  to  salt  spray  shall  not 
rupture  when  exposed  to  hydrostatic 
pressure  of  900  psi  (S8.8). 

57.3.10  Tensile  strength.  An  air 
brake  hose  assembly  shall  withstand, 
without  separation  of  the  hose  from  its 
end  fittings,  a  pull  of  250  poimds  if  it 
is  V4  inch  or  less  or  6  mm  or  less  in 
nominal  inside  diameter,  or  a  pull  of 
325  pounds  if  it  is  larger  than  Va  inch 


or  6  mm  in  nominal  inside  diameter 
{S8.9). 

S7.3.11     Water  absorption  and  tensile 
strength.  After  immersion  in  distilled 
water  for  70  hours  (SB.  10),  an  air  brake 
hose  assembly  shall  withstand,  without 
separation  of  the  hose  from  its  end 
fittings,  a  p\ill  of  250  pounds  if  it  is  Va 
inch  or  less  or  6  mm  or  less  in  nominal 
inside  diameter,  or  a  pull  of  325  poimds 
if  it  is  larger  than  Va  inch  or  6  mm  in 
nominal  inside  diameter  (S8.9). 
***** 

S7.3.14    Ozone  resistance.  An  air 
brake  hose  assembly  shall  not  show 
cracks  visible  under  7-power 
magnification  after  exposure  to  ozone 
for  70  hours  at  104  °F  when  bent  around 
a  test  cylinder  of  the  radius  specified  in 
Table  IV  for  the  size  of  hose  tested 
(S8.14). 

S8.  Test  procedures — Air  brake  hose, 
brake  hose  assemblies,  and  brake  hose 
end  fittings. 
***** 

S8.2     Low  temperature  resistance 
test. 

***** 

(c)  With  the  hose  and  cylinder  at 
minus  40  °F,  bend  the  hose  180  degrees 
arovmd  the  cylinder  at  a  steady  rate  in 

a  period  of  3  to  5  seconds.  Remove  the 
hose  from  the  test  cylinder  and  visibly 
examine  the  exterior  of  the  hose  for 
cracks  without  magnification. 

(d)  Allow  the  hose  to  warm  at  room 
temperatiue  for  2  hoius.  All  reusable 
end  fittings  are  removed  from  the  hose. 


All  permanently-attached  end  fittings 
are  cut  away  from  the  hose.  Cut  through 
one  wall  of  the  hose  longitudinally 
along  its  entire  length.  Unfold  the  hose 
to  permit  examination  of  the  interior 
surface.  Visibly  examine  the  interior  of 
the  hose  for  cracks  without 
magnification. 
***** 

S8.3.2    Measurement. 

*-        *         t         *         * 

(b)  Immerse  each  specimen  in  ASTM 
IRM  903  oil  for  70  hours  at  212  °F.  and 
then  cool  in  ASTM  IRM  903  oil  at  room 
temperature  for  30  to  60  minutes. 

***** 

58.6  Adhesion  test  for  air  brake  hose 
not  reinforced  by  wire. 

***** 

58. 7  Flex  strength  and  air  pressure 
test. 

S8 . 7 . 1     Apparatus.  A  flex  testing 
machine  with  a  fixed  hose  assembly 
attachment  point  and  a  movable  hose 
assembly  attachment  point,  which 
meets  the  dimensional  requirements  of 
Figiue  5  for  the  size  of  hose  being 
tested.  The  attachment  points  coimect  to 
the  end  fittings  on  the  hose  assembly 
without  leakage  and,  after  the  hose 
assembly  has  been  installed  for  the  flex 
test,  are  restrained  from  rotation.  The 
movable  end  has  a  linear  travel  of  6 
inches  and  a  cycle  rate  of  100  cycles  per 
.minute.  The  machine  is  capable  of 
increasing  the  air  pressure  in  the  hose 
assembly  itom  zero  to  150  psi  within  2 
seconds,  and  decreasing  the  air  pressure 
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in  the  hose  assembly  from  150  to  z6ro         Figure  5.  Flex  Test  Apparatus 
psi  within  2  seconds. 


Stationary 
End  "A' 


Connected  to 
Movable  Manifold 


Lay  Line 


Position  "1".  Left 
Extreme  of  Travel 


Position  "2",  Right 
Extreme  of  Travel 


End  View 


Table  Accompanying  Figure  5 


Free  hose 

Hose  I.D.,  in  (mm) 

Dimensions 

length  27 
(1.6mm) 

Position  "1" 

Position  "2" 

"A" 

"B" 

"C" 

"R"" 

"A" 

"B" 

"C" 

"R"- 

10  in  (254 
mm). 

11  in  (279 
mm). 

14  in  (aS5 
mm). 

3/,6  (4.8  );  V*  (6.3) 

Vi6  (7.9):  %  (9.7);  i%2 

(10.4). 
'/i6(11.2):  V2(12.7;(% 

(16.0) 

3  in  (76  mm) 
3  in  (76  mm) 
3  in  (76  mm) 

2.75  in  (70 

mm). 
3.5  in  (8.9 

mm). 
4  in  (102 

mm). 

3.75  in  (95 

mm), 
■•/sin  (114 

mm). 
4  in  (127 

mm). 

1.4  in  (34 
mm). 

1.7  in  (43 
mm). 

2.2  in  (56 
mm). 

3  in  (76  mm) 
3  in  (76  mm) 
3  in  (76  mm) 

2.75  in  (70 

mm). 
3.5  in  (89 

mm). 
4  in  (102 

mm). 

3.75  in  (95 

mm). 
4.5  in  (114 

mm). 
5  in  (127 

mm). 

1.2  in  30 
mm). 

1.3  in  (33 
mm). 

1.8  in  (46 
mm). 

"  This  is  an  approximate  average  radius. 


8.7.2    Preparation,  (a)  Lay  the  hose 
material  on  a  flat  surface  in  an 
imstressed  condition.  Apply  a 
permanent  marking  line  along  the 
centerline  of  the  hose  on  the  uppermost 
surface. 

(b)  Prepare  the  hose  assembly  with  a 
free  length  as  shown  in  Figure  5.  The 
end  fittings  shall  be  attached  according 
to  the  end  fitting  manufacturer's 
instructions. 

(c)  Plug  the  ends  of  the  hose  assembly 
and  conduct  the  salt  spray  test  in  S6.9 
using  an  air  brake  hose  assembly. 
Remove  the  plugs  from  the  end  fittings. 

(d)  Within  168  hours  of  completion  of 
the  salt  spray  test,  expose  the  hose 
assembly  to  an  air  temperature  of  212  °F 
for  70  hours,  with  the  hose  in  a  straight 
position.  Remove  the  hose  and  cool  it  at 
room  temperature  for  2  hours.  Within 
166  hours,  subject  the  hose  to  the 
flexure  test  in  (e). 

(e)  Install  the  hose  assembly  on  the 
flex  testing  machine  as  follows.  With 
the  movable  hose  attachment  point  at 
the  mid  point  of  its  travel,  attach  one 
end  of  the  hose  to  the  movable 
attachment  point  with  the  marked  line 


on  the  hose  in  the  uppermost  position. 
Attach  the  other  end  of  the  hose  to  the 
fixed  attachment  point  allowing  the 
hose  to  follow  its  natural  curvature. 

(f)  Cycle  the  air  pressure  in  the  hose 
by  increasing  the  pressure  in  the  hose 
from  zero  psi  to  150  psi  and  holding 
constant  for  one  minute,  then 
decreasing  the  pressure  from  150  psi  to 
zero  psi  and  holding  constant  for  one 
minute.  Continue  the  pressure  cycling 
for  the  duration  of  the  flex  testing.  Begin 
the  flex  testing  by  cycling  the  movable 
attachment  point  through  6  inches  of 
travel  at  a  rate  of  100  cycles  per  minute. 
Stop  the  flex  testing  and  pressure 
cycling  after  1  million  flex  cycles  have 
been  completed. 

(g)  Install  eui  orifice  with  a  hole 
diameter  of  0.0625  inches  and  a 
thickness  of  0.032  inches  in  the  air 
pressure  supply  line  to  the  hose 
assembly.  Provide  a  gauge  or  other 
means  to  measure  air  pressure  in  the 
hose  assembly.  Regulate  the  supply  air 
pressure  to  the  orifice  to  150  psi. 

(h)  Apply  150  psi  air  pressure  to  the 
orifice.  After  2  minutes  have  elapsed, 
measure  the  air  pressure  in  the  brake 


hose  assembly,  while  pressurized  air 
continues  to  be  supplied  through  the 
orifice. 

58.8  Corrosion  resistance  and  burst 
strength  test,  (a)  Conduct  the  test 
specified  in  S6.9  using  an  air  brake  hose 
assembly.  Remove  the  plugs  from  the 
ends  of  the  hose  assembly. 

(b)  Fill  the  hose  assembly  with  water, 
allowing  all  gases  to  escape.  Apply 
water  pressure  at  a  uniform  rate  of 
increase  of  approximately  1 ,000  psi  per 
minute  until  the  hose  ruptiu-es. 

58.9  Tensile  strength  test.  Utilize  a 
tension  testing  machine  conforming  to 
the  requirements  of  American  Society 
for  Testing  and  Materials  (ASTM) 
Standard  Practices  for  Force  Verification 
of  Testing  Machines,  Designation  E4-99, 
and  provided  with  a  recording  device  to 
register  total  pull  in  pounds. 
***** 

S8. 1 3    Adhesion  test  for  air  brake 
hose  reinforced  by  wire,  (a)  Place  a  steel 
ball  with  a  diameter  equal  to  75  percent 
of  the  nominal  inside  diameter  of  the 
hose  being  tested  inside  of  the  hose. 
Plug  one  end  of  the  hose.  Attach  the 
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other  end  of  the  hose  to  a  source  of 
vacuum. 

(b)  Subject  the  hose  to  a  vacuum  of  25 
inches  of  Hg  for  five  minutes.  With  the 
vacuum  still  applied  to  the  hose,  bend 
the  hose  180  degrees  around  a  test 
cylinder  of  the  size  specified  in  Table  IV 
for  the  hose  being  tested.  At  the  location 
of  this  bend,  bend  the  hose  180  degrees 
around  the  test  cylinder  in  the  opposite 
direction. 

(c)  With  the  vacuum  still  applied  to 
the  hose,  return  the  hose  to  a  straight 
position.  Attempt  to  roll  the  ball  inside 
the  hose  using  gravity  from  one  end  of 
the  hose  to  the  other  end. 

88.14  Ozone  test.  Conduct  the  test  in 
S6.8  on  an  air  brake  hose  assembly 
except  use  the  test  cylinder  radius 
specified  in  Table  IV  for  the  size  of  hose 
tested. 

38.15  Constriction  test. 

(a)  Utilize  a  plug  gauge  as  shown  in 
Figure  4.  Diameter  "A"  shall  be  equal  to 
66  percent  of  the  nominal  inside 
diameter  of  the  air  brake  hose  being 
tested. 

(b)  Air  brake  hose  assemblies  that  are 
to  be  used  for  additional  testing  have 
constriction  testing  only  at  each  end 
fitting.  Other  hose  assemblies  may  be 
cut  into  three  inch  lengths  to  permit 
constriction  testing  of  the  entire 

assembly. 

(c)  l^ld  the  brake  hose  in  a  straight 
position  and  vertical  orientation. 

(d)  Place  the  spherical  end  of  the  plug 
gauge  just  inside  the  hose  or  end  fitting. 
If  the  spherical  end  will  not  enter  the 
hose  or  end  fitting  using  no  more  force 
than  gravity  acting  on  the  plug  gauge, 
this  constitutes  failure  of  the 
constriction  test. 

(e)  Release  the  plug  gauge.  Within 
three  seconds,  the  plug  gauge  shall  fall 
under  the  force  of  gravity  alone  up  to 
the  handle  of  the  gauge.  If  the  plug 
gauge  does  not  fully  enter  the  hose  up 
to  the  handle  of  the  gauge  within  three 
seconds,  this  constitutes  failure  of  the 
constriction  test. 

S9.  Requirements — Vacuum  brake 
hose,  brake  hose  assemblies,  and  brake 
hose  end  fittings. 
***** 

S9.2     Test  requirements.  Each 
vacuimi  brake  hose  assembly  or 
appropriate  part  thereof  shall  be  capable 
of  meeting  any  of  the  requirements  set 
forth  under  this  heading,  when  tested 
under  the  conditions  of  Si 3  and  the 
applicable  procedures  of  SlO.  However, 
a  particular  hose  assembly  or 
appropriate  part  thereof  need  not  meet 
further  requirements  after  having  met 
the  constriction  requirement  {S9.2.1) 
and  then  having  been  subjected  to  any 
one  of  the  requirements  specified  in 
S9.2.2  through  S9.2.10. 


59.2.1  Constriction.  Except  for  that 
part  of  an  end  fitting  which  does  not 
contain  hose,  every  inside  diameter  of 
any  section  of  a  vacuum  brake  hose 
assembly  shall  be  not  less  than  75 
percent  of  the  nominal  inside  diameter 
of  the  hose  if  for  heavy  duty,  or  70 
percent  of  the  nominad  inside  diameter 
of  hose  if  for  light  duty.  (SlO.lO) 

59.2.2  High  temperature  resistance. 
A  vacuum  brake  hose  tested  under  the 
conditions  specified  in  SlO.l: 

(a)  shall  not  have  collapse  of  the 
outside  diameter  exceeding  10  percent 
of  the  initial  outside  diameter  for  a 
heavy-duty  vacuiun  brake  hose,  or 
exceeding  15  percent  of  the  initial 
outside  diameter  for  a  light-duty 
vacuum  brake  hose; 

(b)  shall  not  show  external  cracks, 
charring,  or  disintegration  visible 
without  magnification,  and; 

(c)  shall  not  leak  when  subjected  to  a 
hydrostatic  pressure  test. 

59.2.3  Lhw  temperature  resistance. 
A  vacuum  brake  hose  tested  under  the 
conditions  specified  in  SlO.2  shall 

(a)  not  show  cracks  visible  without 
magnification  after  conditioning  at 
minus  40  °F  for  70  hours  when  bent 
around  a  cylinder  having  the  radius 
specified  in  Table  V  for  the  size  hose 
tested,  and; 

(b)  not  leak  when  subjected  to  a 
hydrostatic  pressure  test. 
***** 

59.2.7  Bend.  The  collapse  of  the 
outside  diameter  pf  a  vacuiun  brake 
hose,  other  than  a  preformed  vacuum 
brake  hose,  at  the  middle  point  of  the 
test  length  when  bent  until  the  ends 
touch  shall  not  exceed  the  values  given 
in  Table  V  for  the  size  of  hose  tested. 
{S10.6). 
***** 

59.2.8  Swell  and  Adhesion. 
Following  exposure  to  Reference  Fuel  B, 
every  inside  diameter  of  any  section  of 

a  vacuum  brake  hose  shall  not  be  less 
than  75  percent  of  the  nominal  inside 
diameter  of  the  hose  if  for  heavy  duty, 
or  70  percent  of  the  nominal  inside 
diameter  of  the  hose  if  for  light  duty. 
The  vacuum  brake  hose  shall  show  no 
leakage  in  a  vacuum  test  of  26  inches  of 
Hg  for  10  minutes.  A  vacuiun  hose  that 
is  constructed  of  two  or  more  layers 
shall  withstand  a  force  of  8  pounds  per 
inch  of  length  before  separation  of 
adjacent  layers.  (SlO.7). 

59.2.9  Deformation.  A  vacuum  brake 
hose  shall  return  to  90  percent  of  its 
original  outside  diameter  within  60 
seconds  after  five  applications  of  force 
as  specified  in  SlO.9,  except  that  a  wire- 
reinforced  hose  need  only  return  to  85 
percent  of  its  original  outside  diameter. 
In  the  case  of  heavy  duty  hose,  the  first 


application  of  force  shall  not  exceed  a 
peak  value  of  70  pounds,  and  the  fifth 
application  of  force  shall  reach  a  peak 
value  of  at  least  40  pounds.  In  the  case 
of  light  duty  hose  the  first  application 
of  force  shall  not  exceed  a  peak  value 
of  50  pounds,  and  the  fifth  application 
of  force  shall  reach  a  peak  value  of  at 
least  20  pounds  (SlO. 9). 

S9.2.10    End  fitting  corrosion 
resistance.  After  24  hours  of  exposure  to 
salt  spray,  vacuum  brake  hose  end 
fittings  shall  show  no  base  metal 
corrosion  of  the  end  fitting  surface 
except  where  criinping  or  the 
application  of  labeling  information  has 
caused  displacement  of  the  protective 
coating. 

SlO.  Test  procedures — Vacuum  brake 
hose,  brake  hose  assemblies,  and  brake 
hose  end  fittings. 

510.1  High  temperature  resistance 
test. 

(a)  Measure  the  initial  outside 
diameter  of  the  hose. 

(b)  Subject  the  hose  to  an  internal 
vacuum  of  26  inches  of  Hg  at  an 
ambient  temperature  of  257  °F  for  a 
period  of  96  hours.  Remove  the  hose  to 
room  temperature  and  atmospheric 
pressure. 

(c)  Within  5  minutes  of  completion  of 
the  test  in  (b),  measure  the  outside 
diameter  at  the  point  of  greatest  collapse 
and  calculate  the  percentage  collapse 
based  on  the  initial  outside  diameter. 

(d)  Cool  the  hose  at  room  temperature 
for  5  hours. ^end  the  hose  around  a 
mandrel  with  a  diameter  equal  to  five 
times  the  initial  outside  diameter  of  the 
hose.  Examine  the  exterior  of  the  hose 
for  cracks,  charring,  or  disintegration 
visible  without  magnification.  Remove 
the  hose  from  the  mandrel. 

(e)  Fill  the  hose  assembly  with  water, 
allowing  all  gases  to  escape.  Apply 
water  pressure  in  the  hose  of  1 75  psi 
within  10  seconds.  Maintain  an  internal 
hydrostatic  pressure  of  1 75  psi  for  one 
minute  and  examine  the  hose  for  visible 
leakage. 

510.2  Low  temperature  resistance 
test. 

(a)  Conduct  the  test  specified  in  S8.2 
using  vacuum  brake  hose  with  the 
cylinder  radius  specified  in  Table  V  for 
the  size  of  hose  tested.  Visually  inspect 
the  exterior  of  the  hose  for  clicks 
without  magnification. 

(b)  Remove  the  hose  from  the  test 
cylinder,  warm  the  hose  at  room 
temperature  for  5  hours,  and  conduct 
the  hydrostatic  pressure  test  in  10.1(e). 
***** 

SlO.6    Bend  test. 

(a)  Bend  a  vacuum  brake  hose,  of  the 
length  prescribed  in  Table  V,  in  the 
direction  of  its  normal  curvature  until 
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the  ends  just  touch  as  shown  in  Figure 


6. 


S 1 0. 7     Swell  and  adhesion  test. 

(a)  Fill  a  specimen  of  vacuum  brake 
hose  12  inches  long  with  ASTM 
Reference  Fuel  B  as  described  in  ASTM 
D471-98el  Standard  Test  Method  for 
Rubber  Property  B  Effect  of  Liquids. 

(b)  Maintain  reference  fuel  in  the  hose 
under  atmospheric  pressure  at  room 
temperature  for  48  hoius. 

(c)  Remove  fuel  and  determine  that 
every  inside  diameter  of  any  section  of 
the  brake  hose  is  not  less  than  75 
percent  of  the  nominal  inside  diameter 
of  the  hose  for  heavy-duty  hose  and  70 
percent  of  the  nominal  inside  diameter 
of  the  hose  for  light-duty  hose. 

(d)  Attach  the  nose  to  a  source  of 
vacuum  and  subject  it  to  a  vacuum  of 
26  inches  of  Hg  for  10  minutes.  Remove 
the  hose  from  the  vacuum  source. 

(e)  For  a  vacuum  brake  hose 
constructed  of  two  or  more  layers, 
conduct  the  test  specified  in  S8.6  using 
the  vacuum  brake  hose. 
***** 

SIO.8.2     *  *  * 

***** 

(b)  Apply  gradually  increasing  force 
to  the  test  specimen  to  compress  its 


inside  diameter  to  that  specified  in 
Table  VI  (dimension  D  of  Figure  7)  for 
the  size  of  hose  tested. 

***** 

Si  0.10    Constriction  test. 

(a)  Utilize  a  plug  gauge  is  shown  in 
Figiue  4.  Diameter  AA"  shall  be  equal 
to  75  percent  of  the  nominal  inside 
diameter  of  the  vacuum  brake  hose 
being  tested  if  it  is  heavy  duty,  or  70 
percent  of  the  nominal  inside  diameter 
of  the  vacuum  brake  hose  being  tested 
if  it  is  light  duty. 

(b)  Vacuum  brake  hose  assemblies 
that  are  to  be  used  for  additional  testing 
have  constriction  testing  only  at  each 
end  fitting.  Other  hose  assemblies  may 
be  cut  into  three  inch  lengths  to  permit 
constriction  testing  of  the  entire 
assembly.  Hose  assemblies  with  end 
fittings  that  do  not  permit  entry  of  the 
gauge  (e.g.,  restrictive  orifice)  are  cut 
three  inches  from  the  point  at  which  the 
hose  terminates  in  the  end  fitting  and 
then  tested  from  the  cut  end. 

(c)  Hold  the  vacuum  brake  hose  in  a 
straight  position  and  vertical 
orientation. 

(d)  Place  the  spherical  end  of  the  plug 
gauge  just  inside  the  hose  or  end  fitting. 
If  the  spherical  end  will  not  enter  the 
hose  or  end  fitting  using  no  more  force 


than  gravity  acting  on  the  plug  gauge, 
this  constitutes  failure  of  the 
constriction  test. 

(e)  Release  the  plug  gauge.  Within 
three  seconds,  the  plug  gauge  shall  fall 
imder  the  force  of  gravity  alone  up  to 
the  handle  of  the  gauge.  If  the  plug 
gauge  does  not  fully  enter  the  hose  up 
to  the  handle  of  the  gauge  within  three 
seconds,  this  constitutes  failure  of  the 
constriction  test. 

Sll.  Requirements — Plastic  airbrake 
tubing,  plastic  air  brake  tubing 
assemblies,  and  plastic  air  brake  tubing 
end  fittings. 

11.1     Cojisfrucfion.  Each  plastic  air 
brake  tubing  assembly  shall  be  equipped 
with  permanently  attached  brake  hose 
end  fittings  or  reusable  brake  hose  end 
fittings.  Plastic  air  brake  tubing  that  is 
constructed  of  one  layer  of  material 
shall  be  designated  as  Type  A  tubing 
and  plastic  air  brake  tubing  that  is 
constructed  of  two  layers  of  material 
with  a  reinforcing  braid  between  the 
layers  shall  be  designated  as  Type  B 
tubing.  Plastic  air  brake  tubing  shall 
conform  to  the  dimensional 
requirements  specified  in  Table  VII. 
(S12.1) 


Table  VII 

.—Plastic  Air  Brake  Tubing  Dimensions 

Type 

Nominal  tubing  OD 

Maximum  out- 
side diameter 

Minimum  outside 
diameter 

Nominal  inside 
diameter 

Nominal  wall 
thickness 

Wall  thickness 
tolerance 

mm 

inch 

mm 

inch 

mm 

inch 

mm 

inch 

mm 

inch 

A  

Vsincti 

3.25 

4.04 

4.83 

6.43 

8.03 

9.69 

12.83 

16.00 

19.18 

6.10 

8.10 

10.15 

12.15 

16.15 

0.128 
0.159 
0.190 
0.253 
0.316 
0.379 
0.505 
a.630 
0.755 
0.240 
0.319 
0.399 
0.478 
0.635 

3.10 

3.89 

4.67 

6.27 

7.82 

9.42 

12.57 

15.75 

18.92 

5.90 

7.90 

9.85 

11.85 

15.85 

0.122 
0.153 
0.184 
0.247 
0.308 
0.371 
0.495 
0.620 
0.745 
0.232 
0.311 
0.387 
0.466 
0.623 

2.01 

2.34 

2.97 

4.32 

5.89 

6.38 

9.55 

11.20 

14.38 

4.00 

6.00 

7.00 

9.00 

12.00 

0.079 
0.092 
0.117 
0.170 
0.232 
0.251 
0.376 
0.441 
0.566 
0.157 
0.236 
0.275 
0.354 
0.472 

0.58 
0.81 
0.89 
1.02 
1.02 
1.57 
1.57 
2.34 
2.34 
1.00 
1.00 
1.50 
1.50 
2.00 

0.023 
0.032 
0.035 
0.040 
0.040 
0.062 
0.062 
0.092 
0092 
0.039 
0.039 
0.059 
0.059 
0.079 

±0.08 
±0.08 
±0.08 
±0.08 
±0.10 
±0.10 
±0.10 
±0.13 
±0.13 
±0.10 
±0.10 
±0.15 
±0.15 
±0.15 

±0.003 
±0.003 
±0.003 
±0.003 
±0.004 
±0.004 
±0.004 
±0.005 
±0.005 
±0.004 
±0.004 
±0.006 
±0.006 
±0.006 

A  

A  

A  

A  

B  

%2  Inch  

3/i6  inch  

V*  inch 

5/i6  inch  

%inch 

B  

'/feinch 

B  

%inch 

B  

A  

3/4inch... 

6  mm 

A  

8  mm 

B  

B  

B  

10  mm 

12  mm 

16  mm 

Si  1.2    Labeling. 

Sll.2.1    Plastic  Air  Brake  Tubing. 
Plastic  air  brake  tubing  shall  be  labeled, 
or  cut  from  bulk  tubing  that  is  labeled, 
at  intervals  of  not  more  than  6  inches, 
measured  from  the  end  of  one  legend  to 
the  beginning  of  the  next,  in  block 
capital  letters  and  numerals  at  least  one- 
eighth  of  an  inch  high,  with  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  section.  The 
information  need  not  be  present  on 
tubing  that  is  sold  as  part  of  a  motor 
vehicle. 


(a)  The  symbol  DOT,  constituting  a 
certification  by  the  hose  manufacturer 
that  the  hose  conforms  to  all  applicable 
motor  vehicle  safety  standards. 

(b)  A  designation  that  identifies  the 
manufacturer  of  the  tubing,  which  shall 
be  filed  in  writing  with:  Office  of 
Vehicle  Safety  Compliance,  Equipment 
Division  NVS-222,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.  S.W.,  Washington,  DC 
20590.  The  designation  may  consist  of 
block  capital  letters,  numerals,  or  a 
symbol. 


(c)  The  month,  day,  ^d  yeeu,  or  the 
month  and  year,  of  manufacture, 
expressed  in  numerals.  For  example,  10/ 
1/96  means  October  1,  1996. 

(d)  The  nominal  outside  diameter 
expressed  in  inches  or  fractions  of 
inches  or  in  millimeters  followed  by  the 
letters  OD.  The  abbreviation  "mm"  shall 
follow  tubing  sizes  that  are  expressed  in 
millimeters.  (Examples:  %  OD,  6  mm 
OD.) 

(e)  The  letter  "A"  shall  indicate 
intended  use  in  air  brake  systems.- 

Si  1 .2.2    End  Fittings.  Except  for  an 
end  fitting  that  is  attached  by 
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deformation  of  the  fitting  about  the 
tubing  by  crimping  or  swaging,  at  least 
one  component  of  each  plastic  air  brake 
tubing  end  fitting  shall  be  etched, 
embossed,  or  stamped  in  block  capital 
letters  and  numerals  at  least  one- 
sixteenth  of  an  inch  high  with  the 
following  information: 

(a)  The  symbol  DOT,  constituting  a 
ceortification  by  the  manufactvuer  of  that 
component  that  the  component 
conforms  to  all  applicable  motor  vehicle 
safety  standards. 

(b)  A  designation  that  identifies  the 
manufacturer  of  that  component  of  the 
fitting,  which  shall  be  filed  in  writing 
with:  Office  of  Vehicle  Safety 
Compliance,  Equipment  Division  NVS- 
222,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.  S.W., 
Washington,  DC  20590.  The  designation 
may  consist  of  block  capital  letters, 
numerals,  or  a  symbol. 

(c)  The  letter  "A"  shall  indicate 
intended  use  in  air  brake  systems. 

(d)  The  nominal  outside  diameter  of 
the  plastic  tubing  to  which  the  fitting  is 
properly  attached  expressed  in  inches  or 
fractions  of  inches  or  in  millimeters 
followed  by  the  letters  OD.  The 
abbreviation  "mm"  shall  follow  tubing 
sizes  that  are  expressed  in  millimeters. 
(See  examples  in  Sll. 2. 1(d).) 

Si  1.2.3.  Assemblies.  Each  plastic  air 
brake  tubing  assembly  made  with  end 
fittings  that  are  attached  by  crimping  or 
swaging,  except  those  sold  as  part  of  a 
motor  vehicle,  shall  be  labeled  by  means 
of  a  band  aroiuid  the  brake  tubing 
assembly  as  specified  in  this  paragraph 
or,  at  the  option  of  the  manufacturer,  by 


means  of  labeling  as  specified  in 
Sll.2.3.1.  The  band  may  at  the 
manufactiuer's  option  be  attached  so  as 
to  move  freely  along  the  length  of  the 
assembly,  as  long  as  it  is  retained  by  the 
end  fittings.  The  band  shall  be  etched, 
embossed,  or  stamped  in  block  capital 
letters,  numerals  or  symbols  at  least 
one-eighth  of  an  inch  high,  with  the 
following  information: 

(a)  The  symbol  DOT,  constituting 
certification  by  the  tubing  assembler 
that  the  tubing  assembly  conforms  to  all 
applicable  motor  vehicle  safety 
standards. 

(b)  A  designation  that  identifies  the 
manufacturer  of  the  hose  assembly, 
which  shcdl  be  filed  in  writing  with: 
Office  of  Vehicle  Safety  Compliance, 
Equipment  Division  5JVS-222,  National 
Highway  Treiffic  Safety  Administration, 
400  Seventh  St.  S.W.,  Washington,  DC 
20590.  The  designation  may  consist  of 
block  capital  letters,  numerals,  or  a 
symbol. 

Sll.2.3.1    At  least  one  end  fitting  of 
a  plastic  air  brake  tubing  assembly  made 
with  end  fittings  that  are  attached  by 
crimping  or  swaging  shall  be  etched, 
stamped,  or  embossed  with  a 
designation  at  least  one-sixteenth  of  an 
inch  high  that  identifies  the 
manufacturer  of  the  tubing  assembly 
and  is  filed  in  accordance  with 
Sll. 2. 3(b). 

S 1 1 . 3    Test  requiremen  ts.  Each 
plastic  air  brake  tubing  assembly  or 
appropriate  part  thereof  shall  be  capable 
of  meeting  any  of  the  requirements  set 
forth  under  this  heading,  when  tested 
under  the  conditions  of  Sl3  and  the 


applicable  procedures  of  Si  2.  However, 
a  particular  tubing  assembly  or 
appropriate  part  thereof  need  not  meet 
further  requirements  after  having  met 
the  constriction  requirement  (Sll. 3.1) 
and  then  having  been  subjected  to  any 
one  of  the  requirements  specified  in 
Sll. 3.2  through  Sll. 3. 24. 

Sll. 3.1     Constriction.  Every  inside 
diameter  of  any  section  of  a  plastic  air 
brake  tubing  assembly  shall  not  be  less 
than  66  percent  of  the  nominal  inside 
diameter  of  the  brake  tubing.  (S12.2) 
Sll. 3. 2     High  temperature 
conditioning  and  dimensional  stability. 
Plastic  air  brake  tubing  shall  conform  to 
the  dimensions  in  Table  VII  after 
conditioning  in  air  at  230  °F  for  four 
hours.  (S12.3) 

511. 3. 3  Boiling  water  conditioning 
and  dimensional  stability.  Plastic  air 
brake  tubing  shall  conform  to  the 
dimensions  in  Table  VII  after 
conditioning  in  boiling  water  for  two 
hours.  (S12.4) 

511. 3.4  Moisture  absorption.  Plastic 
air  brake  tubing  shall  not  absorb 
moisture  in  a  quantity  of  more  than  2 
percent  by  weight  after  conditioning  in 
air  at  230'°F  for  24  hours  and  then 
conditioning  in  a  100  percent  relative 
humidity  atmosphere  at  75  °F  for  100 
hoius.  (S12.5) 

511. 3. 5  Burst  strength.  Plastic  hit 
brake  tubing  shall  not  rupture  or  burst 
when  subjected  to  the  burst  strength 
pressiue  in  Table  VIII  for  the  size  of 
tubing  being  tested,  when  tested  at  an 
ambient  temperature  of  75  °F.  (S12.6) 


Table  VIII.— Plastic  Air  Brake  Tubing  Mechanical  Properties 


Type 


Nominal  tubing  OD 


Burst  strength 
pressure 


kPa 


psi 


Stiffness  force 


N 


Ibf 


Bend  radius 


mm 


inches 


Tensile  load 


Ibf 


A.... 
A.... 
A  .... 
A.... 
A.... 
B.... 
B.... 
B.... 
B.... 
A,... 
A.... 

bJ- 

B.J.. 


Ve  inch  . 
%2  inch 
3/i6  inch 
Va  inch  . 
Vi6  inch 
%  inch  . 
Va  inch  . 
%  inch  . 
%  inch  . 
6  mm  .... 
8  mm  .... 
10  mm  .. 
12  mm  .. 
16  mm  .. 


6900 
8300 
8300 
8300 
6900 
9700 
6600 
620G 
5500 
7600 
6200 
8200 
6900 
6000 


1000 

1200 

1200 

1200 

1000 

1400 

950 

900 

800 

1100 

900 

1200 

1000 

875 


4.4 

4.4 

4.4 

8.9 

27.0 

36.0 

89.0 

222.0 

356.0 

9.0 

27.0 

36.0 

90.0 

225.0 


1.0 

1.0 

1.0 

2.0 

6.0 

8.0 

20.0 

50.0 

80.0 

2.0 

6.0 

8.0 

20.0 

50.0 


9.4 
12.7 
19.1 
25.4 
31.8 
38.1 
50.8 
63.5 
76.2 
20.0 
32.0 
38.0 
45.0 
70.0 


0.37 
0.50 
0.75 
1.00 
1.25 
1.50 
2.00 
2.50 
3.00 
0.75 
1.25 
1.50 
1.75 
2.75 


67 
178 
178 
222 
334 

6671 
890 

1446 

1557 
222 
334 
667 
890 

1446 


15 

40 

40 

50 

75 

50 

200 

325 

350 

50 

75 

150 

200 

325 


>  1 1 . 3 . 6     Ultraviolet  Ugh  t  resistance. 
Plastic  air  brake  tubing  shall  not  rupture 
or  biust  when  subjected  to  80  percent  of 
the  burst  strength  pressure  in  Table  VIII 
for  the  size  of  tubing  being  tested,  after 
being  exposed  to  ultraviolet  light  for  300 


hours  and  then  impacted  with  a  one 
pound  weight  dropped  from  a  height  of 
12  inches.  (S12.7) 

Sll. 3. 7    Low  temperature  flexibility. 
The  outer  surface  of  plastic  air  brake 
tubing  shall  not  show  cracks  visible 


without  magnification  as  a  result  of 
conditioning  in  air  at  230  °F  for  24 
hours,  and  then  conditioning  in  air  at 
minus  40  °F  for  four  hours,  emd  then 
bending  the  tubing  180  degrees  around 
a  test  cylinder  having  a  radius  equal  to 
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six  times  the  nominal  outside  diameter 
of  the  tubing.  (S12.8) 

S 11 . 3 . 8    High  temperature  flexibility. 
Plastic  air  brake  tubing  shall  not  ruptiue 
or  burst  when  subjected  to  80  percent  of 
the  burst  strength  pressiue  in  Table  VIII 
for  the  size  of  tubing  being  tested,  after 
the  tubing  has  been: 

(a)  conditioned  in  air  at  230  °F  for  72 
hoiu^s  while  bent  180  degrees  around  a 
cylinder  having  a  radius  of  two  times 
the  nominal  outside  diameter  of  the 
tubing;  and 

(b)  cooled  to  room  temperatiue  while 
remaining  on  the  cylinder,  then 
straightened;  and 

(c)  bent  180  degrees  around  the 
cylinder  in  the  opposite  direction  of  the 
first  bending.  (S12.9) 

Si  1.3. 9    High  temperature  resistance. 
Plastic  air  brake  tubing  shall  not  rupture 
or  burst  when  subjected  to  80  percent  of 
the  burst  strength  pressure  in  Table  VIII 
for  the  size  of  tubing  being  tested,  after 
the  tubing  has  been  conditioned  in  air 
at  230  °F  for  72  hours.  (S12.10) 

5 1 1 . 3 . 1 0  High  temperature 
conditioning,  low  temperature  impact 
resistance.  Plastic  air  brake  tubing  shall 
not  rupture  or  burst  when  subjected  to 
80  percent  of  the  burst  strength  pressure 
in  Table  VIII  for  the  size  of  tubing  being 
tested,  after  the  tubing  has  been 
conditioned  in  air  at  230  °F  for  24 
hoiu-s,  then  conditioned  in  air  at  minus 
40  °F  for  4  hours  and  impacted  with  a 
one  pound  weight  dropped  from  a 
height  of  12  inches.  (S12.11) 

511.3.11  Boiling  water  conditioning, 
low  temperature  impact  resistance. 
Plastic  air  brake  tubing  shall  not  rupture 
or  burst  when  subjected  to  80  percent  of 
the  burst  strength  pressiue  in  Table  VIII 
for  the  size  of  tubing  being  tested,  after 
the  tubing  has  been  conditioned  in 
boiling  water  for  two  hours,  then 
conditioned  in  air  at  minus  40  °F  for  4 
hours,  and  then  impacted  with  a  one 
pound  weight  dropped  from  a  height  of 
12  inches.  (S12. 12) 

511.3.12  Zinc  chloride  resistance. 
The  outer  siuface  of  plastic  air  brake 
tubing  shall  not  show  cracks  visible 
under  7-power  magnification  after 
immersion  in  a  50  percent  zinc  chloride 
aqueous  solution  for  200  hours  while 
bent  around  a  cylinder  having  a  radius 
of  two  times  the  nominal  outside 
diameter  of  the  tubing.  (Si 2. 13) 

511.3.13  Methyl  alcohol  resistance. 
The  outer  surface  of  plastic  air  brake 
tubing  shall  not  show  cracks  visible 
under  7-power  magnification  after 
immersion  in  a  95  percent  methyl 
alcohol  aqueous  solution  for  200  hours 
while  bent  aroimd  a  cylinder  having  a 
radius  of  two  times  the  nominal  outside 
diameter  of  the  tubing  (S12.14) 


Si  1.3. 14     High  temperature 
conditioning  and  stiffness.  Plastic  eur 
brake  tubing  shall  require  not  more  than 
the  stifoess  force  specified  in  Table  VIII 
to  deflect  2  inches,  when  tested  using 
the  apparatus  in  Figiu«  9,  after 
conditioning  in  air  at  230  °F  for  24 
horns  with  the  tubing  supported  in  a 
straight  position.  (S12.15) 

Sll.3.15     High  temperature 
conditioning  and  adhesion.  Type  B 
plastic  air  brake  tubing  shall  have  a 
tensile  strength  of  25  pounds  per  linear 
inch,  measured  at  the  interface  of  the 
inner  and  outer  layers,  after 
conditioning  as  specified  in  Sll.3.8(a) 
through  (c).  (S12.16) 

Si  1.3. 16    High  temperature 
conditioning  and  collapse  resistance. 
The  collapse  of  the  outside  diameter  of 
plastic  air  brake  tubing  shall  not  exceed 
twenty  percent  of  the  original  outside 
diameter  when  bent  180  degrees  on  a 
holding  fixture  to  the  bend  radius 
specified  in  Table  VIII  and  conditioned 
in  air  at  200  °F  for  24  hours.  (S12.17) 

5 1 1 . 3 . 1 7  Ozone  resistance.  The 
outer  surface  of  plastic  air  brake  tubing 
shall  not  show  cracks  visible  imder  7- 
power  magnification  after  exposiue  to 
ozone  for  70  hoiu-s  at  104  °F.  (S12.18) 

511.3.18  Oil  resistance.  Plastic  air 
brake  tubing  shall  not  ruptiu^  or  burst 
when  subjected  to  80  percent  of  the 
burst  strength  pressure  in  Table  VIII  for 
the  size  of  tubing  being  tested,  after  the 
tubing  has  been  conditioned  in  ASTM 
IRM  903  oil  at  212  °F  for  70  hours. 
(S12.19) 

5 1 1 . 3 . 1 9  Tensile  strength .  A  plastic 
air  brake  tubing  assembly  designed  for 
use  between  frame  and  axle  or  between 
a  towed  and  a  towing  vehicle  shall 
withstand,  without  separation  of  the 
tubing  from  its  end  fittings,  a  pull  of  250 
pounds  if  it  is  Vb  inch  or  less  or  10  mm 
or  less  in  nominal  outside  diameter,  or 

a  pull  of  325  pounds  if  it  is  larger  than 
Vb  inch  or  10  nun  in  nominal  outside 
diameter.  A  plastic  air  brake  tubing 
assembly  designed  for  use  in  any  other 
application  shall  withstand,  without 
separation  of  the  hose  from  its  end 
fittings,  a  pull  of  35  pounds  if  it  is  Va 
inch  or  3  mm  or  less  in  nominal  outside 
diameter,  40  pounds  if  it  is  V32  inch  or 
4  mm  in  nominal  outside  diameter.  50 
pounds  if  it  is  ^le  to  %  inch  or  5  mm 
to  10  mm  in  nominal  outside  diameter, 
150  pounds  if  it  is  Vz  to  Vs  inch  or  11 
mm  to  16  mm  in  nominal  outside 
diameter,  or  325  pounds  if  it  is  larger 
than  Vb  inch  or  16  mm  in  nominal 
outside  diameter.  (S12.20) 

511.3.20  Boiling  water  conditioning 
and  tensile  strength.  A  plastic  air  brake 
tubing  assembly  when  subjected  to  a 
tensile  pull  test  shall  either  elongate  50 
percent  or  withstand  the  tensile  load  in 


Table  VIII  without  separation  from  its 
end  fittings,  with  one  end  of  the 
assembly  conditioned  in  boiling  water 
for  5  minutes.  (S12.21) 

Sll.3.21     Thermal  conditionirrg  and 
tensile  strength.  A  plastic  air  brake 
tubing  assembly  when  subjected  to  a 
tensile  pull  test  shall  either  elongate  50 
percent  or  withstand  the  tensile  strength 
in  Table  VIII  without  separation  from  its 
end  fittings  after  the  assembly  has  been 
subjected  to  four  cycles  of  conditioning 
in  air  at  minus  40  °F  for  thirty  minutes, 
normalizing  at  room  temperature, 
conditioning  in  boiling  water  for  15 
minutes,  and  normalizing  at  room 
temperature.  (S12.22) 

S 1 1 . 3 . 2  2     Vibration  resistance.  A 
plastic  air  brake  tubing  assembly  with 
an  intemaLair  pressure  of  120  psi  shall 
not  leak  more  than  50  cm'  per  minute 
at  a  temperature  of  minus  40  °F  and  25 
cm^  per  minute  at  a  temperature  of  75 
°F,  after  the  assembly  has  been 
subjected  to  1,000,000  cycles  of 
vibration  testing  with  one  end  of  the 
assembly  fixed  and  the  other  end 
stroked  V2-inch  at  600  cycles  per 
minute.  In  addition,  end  fittings  that  use 
a  threaded  retention  nut  shall  retain  at 
least  20  percent  of  the  original  retention 
nut  tightening  torque  upon  completion 
of  the  vibration  testing.  The  vibration 
test  shall  be  conducted  in  an 
environmental  chamber  and  the  air 
temperature  shall  be  cycled  between 
minus  40  °F  and  220  °F  during  the  test. 
(S12.23) 

SI  1.3.23     End  fitting  retention.  The 
end  fittings  of  a  plastic  air  brake  tubing 
assembly  shall  not  separate  from  the 
tubing  or  leak  when  the  assembly  is 
filled  with  hydraulic  fluid  and 
pressurized  to  the  burst  strength 
pressure  in  Table  VIII.  (S12.24) 

Si  1 .3.24     Thermal  conditioning  and 
end  fitting  retention.  The  end  fittings  of 
a  plastic  air  brake  tubing  assembly  shall 
not  separate  from  the  tubing  or  leak 
when  filled  with  hydraulic  fluid  and: 

(a)  conditioned  in  air  at  200  °F  for  24 
hours  with  atmospheric  pressure  inside 
the  tubing  assembly,  and; 

(b)  maintaining  an  air  temperatiue  of 
200  °F  and  increasing  the  pressiue 
inside  the  tubing  assembly  to  450  psi, 
and  holding  this  pressure  for  five 
minutes,  and; 

(c)  reducing  the  internal  tubing 
assembly  pressure  to  atmospheric  and 
permitting  the  tubing  assembly  to  cool 
at  75  NF  for  1  hour,  and; 

(d)  conditioning  the  tubing  assembly 
in  air  at  minus  40  °F  for  24  hoiu-s  with 
atmospheric  pressure  inside  the  tubing 
assembly,  and; 

(e)  maintaining  an  air  temperature  of 
minus  40  °F  and  increasing  the  pressiu-e 
inside  the  tubing  assembly  to  450  psi. 
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and  holding  this  pressure  for  five 
minutes.  (S12.25) 

Sll.3.24    End  fitting  corrosion 
resistance.  After  24  hours  of  exposure  to 
salt  spray,  air  brake  hose  end  fittings 
shall  show  no  base  metal  corrosion  on 
the  end  fitting  surface  except  where 
crimping  or  the  application  of  labeling 
information  causes  a  displacement  of 
the  protective  coating.  (Si 2.26) 

S12.     Test  procedures — Plastic  air 
brake  tubing,  plastic  air  brake  tubing 
assemblies,  plastic  air  brake  tubing  end 
fittings. 

Si  2 . 1    Air  brake  tubing  dimensions. 
Measure  the  tubing  dimensions 
including  wall  thickness,  inside 
diameter,  and  outside  diameter,  using 
appropriate  metrology  apparatus  such  as 
micrometers,  dial  indicators  and  gauge 
blocks,  or  optical  comparators.  To 
account  for  slight  out-of-round 
conditions,  diameter  measurements  may 
be  calculated  using  the  average  of  the 
major  and  minor  diameters. 

Si 2. 2     Constriction  test. 

(a)  Utilize  a  plug  gauge  as  shown  in 
Figure  4.  Diameter  "A"  shall  be  equal  to 
66  percent  of  the  nominal  inside 
diameter  of  the  plastic  air  brake  tubing 
being  tested. 

(b)  Tubing  assemblies  that  are  to  be 
used  for  additional  testing  shall  have 
constriction  testing  only  at  each  end 
fitting.  Other  tubing  assemblies  may  be 
cut  into  three  inch  lengths  to  permit 
constriction  testing  of  the  entire 
assembly. 

(c)  Hold  the  tubing  in  a  straight 
position  and  vertical  orientation. 

(d)  Place  the  spherical  end  of  the  plug 
gauge  just  inside  the  tubing.  If  the 
spherical  end  will  not  enter  the  tubing 
or  end  fitting  using  no  more  force  than 
gravity  acting  on  the  plug  gauge,  this 
coastitutes  failure  of  the  constriction 
test. 

(e)  Release  the  plug  gauge.  Within 
three  seconds,  the  plug  gauge  shall  Ml 
under  the  force  of  gravity  alone  up  to 
the  handle  of  the  gauge.  If  the  plug 
gauge  does  not  fully  enter  the  tubing  up 
to  the  handle  of  the  gauge  within  three 
seconds,  this  constitutes  failure  of  the 
constriction  test. 

Si 2.3    High  temperature 
conditioning  and  dimensional  stability 
test. 

(a)  Condition  the  tubing  at  230  °F  for 
4  hours  in  an  air  oven. 

(b)  Remove  the  tubing  from  the  oven 
and  allow  to  cool  at  room  temperatiue 
for  30  minutes. 

(c)  Measure  the  dimensions  of  the 
tubing  using  the  procediu^  in  Si 2.1. 

S12.4    Boiling  water  conditioning 
and  dimensional  stability  test. 


(a)  Utilize  a  pot  constructed  of  a  non- 
reactive  material  and  fill  with  distilled 
water. 

(b)  Cut  the  tubing  to  a  length  that  will 
fit  into  the  pot  without  touching  any 
surface  of  the  pot.  Slip  the  tubing  over 
a  stainless  steel  wire  for  positioning  it 
in  the  pot. 

(c)  Bring  the  water  to  a  boil.  Place  the 
tubing  in  the  water  and  position  it  so 
that  it  does  not  touch  the  pot.  Boil  the 
tubing  for  two  hours.  Replenish  the 
water  as  necessary,  adding  it  slowly  so 
that  the  water  in  the  pot  boils 
continuously.  , 

(d)  Remove  the  tubing  from  the  water 
and  allow  to  cool  at  room  temperatiire 
for  30  minutes.  Wipe  off  any  water  that 
remains  on  the  tubing. 

(e)  Measure  the  dimensions  of  the 
tubing  using  the  procediue  in  Si 2.1. 

Si 2. 5     Moisture  absorption  test. 

(a)  Prepare  a  sample  01  tubing  twelve 
inches  in  length. 

(b)  Condition  the  tubing  at  230  °F  for 
24  hoius  in  an  air  oven.  Remove  the 
tubing  from  the  oven  and  within  30 
seconds,  weigh  it  to  establish  the  initial 
weight.  The  weight  shall  be  measured 
with  a  resolution  of  O.Olg;  if  the  scale 
has  a  higher  resolution,  Uien  values  of 
O.OOSg  and  above  shall  be  rounded  to 
the  nearest  O.Olg  and  values  below 
0.005g  shall  be  truncated. 

(c)  Place  the  tubing  in  an 
environmental  chamber,  and  condition  it 
for  100  hoius  at  100  percent  relative 
humidity  and  a  temperature  of  75  °F. 

(d)  Remove  the  tubing  from  the 
chamber  within  a  period  of  5  minutes, 
remove  all  surface  moisture  from  the 
tubing  using  cloth  and  weigh  the  tubing 
to  establish  the  conditioned  weight. 
Weight  shall  be  measiued  to  the  nearest 
O.Olg  as  in  (b)  above. 

(e)  Calculate  percentage  of  moisture 
absorption  as  follows: 
[Conditioned  Weight  -  Initial  Weight]  + 

[Initial  Weight]  x  100 

512.6  Burst  strength  test. 

(a)  Utilize  an  air  brake  tubing 
assembly  or  prepare  a  12  inch  length  of 
tubing  and  instdl  end  fittings  according 
to  the  end  fitting  manufactiuer's 
instructions. 

(b)  Connect  one  end  of  the  tubing 
assembly  to  a  source  of  air  pressure  and 
plug  the  other  end. 

(c)  Increase  the  pressure  inside  the 
tubing  assembly  at  a  constant  rate  to  the 
biu'st  strength  pressiue  for  the  size  of 
tubing  being  tested  as  specified  in  Table 
VIE  within  a  period  of  5  seconds. 

512.7  Ultraviolet  light  resistance 
test. 

(a)  Apparatus.  An  accelerated 
weathering  test  machine  for  ultraviolet 


light  conditioning  of  plastic  air  brake 
tubing.  The  machine  shall  be  equipped 
with  fluorescent  L[VA-340  light  bulbs 
and  automatic  irradiance  control.  Also 
utilize  an  impact  test  apparatus  as 
shown  in  Figiu^  8. 

(b)  Test  Standards.  The  testing  is  in 
accordance  with  American  Society  for 
Testing  and  Materials  (ASTM)  Gl  54-00 
Standard  Practice  for  Operating  Light 
Apparatus  for  UV  Exposure  of 
Nonmetallic  Materials;  ASTM  0151-97 
Standard  Practice  for  Exposing 
Nonmetallic  Materials  in  Accelerated 
Test  Devices  that  Use  Laboratory  Light 
Sources,  and;  ASTM  D4329-99 
Standard  Practice  for  Fluorescent  UV 
Exposure  of  Plastics. 

(c)  Preparation. 

(i)  Utilize  a  12  inch  length  of  plastic 
air  brake  tubing.  Mask  1  inch  of  each 
end  of  the  tubing  where  end  fittings  will 
be  attached  using  opaque  tape. 

(ii)  Attach  the  tubing  to  the  test  rack 
of  the  machine,  seciuing  it  at  the  ends 
along  the  masked  sections.  Wipe  the 
outside  surface  of  the  tubing  with 
acetone  to  remove  any  surface 
contaminants.  Place  die  tubing  and  rack 
in  the  accelerated  weathering  test 
machine  so  that  the  center  of  the  tubing 
assembly  is  approximately  in  the  center 
of  the  UV  light  exposxu^  area  of  the  test 
machine  and  the  longitudinal  axis  of  the 
tubing  is  parallel  to  the  fluorescent  bulb. 
(If  multiple  plastic  brake  tubing 
assemblies  are  tested,  then  their 
position  in  the  machine  should  be 
rotated  according  to  ASTM  D4329-99 
S7.4.1,  except  the  rotation  is  each  96 
hours  instead  of  weekly.)  The  distance 
from  the  light  bulb  to  the  tubing  is 
approximately  2  inches.  Set  the  UV 
irradiance  to  0.85  W/m^  @  340  nm  and 
maintain  this  level  diuing  the  testing. 
Maintain  a  temperatiu^  inside  the  test 
chamber  of  113  °F,  and  use  only 
atmospheric  humidity.  Expose  the 
tubing  at  this  UV  irradiance  level  for 
300  hours  continuously.  Remove  the 
tubing  from  the  test  chamber. 

(iii)  Place  the  tubing  inside  the  impact 
test  apparatus,  and  drop  the  impacter 
onto  the  tubing  from  a  height  of  12 
inches. 

(iv)  Remove  the  masking  material 
irom  the  ends  of  the  tubing.  Install  end 
fittings  according  to  the  end  fitting 
manufactiu^r's  instructions.  Conduct 
the  biu-st  strength  test  in  Si 2. 6  using  80 
percent  of  the  burst  strength  pressure  for 
the  size  of  tubing  being  tested  as 
specified  in  Table  VHI. 

Figure  8.  Impact  Test  Apparatus 
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0^54  kg  (1.00  lb.)  mass, 
31.75  mm  (1.25  in.)  diameter, 
15.t8  mm  (0.625  in)  spherical  radius 
on  impact  surface.   Mass  sides 
freely  within  fixture  and  fails  305  mm 
(12.00  in.)  with  no  tuUng  in  fixture 
^alls  305  mm  minus  diameter  of  tubing 
when  used  for  testing). 


Release  and  lifting  handle^ 
weight  included  in  mass 
totel  weight 


Diameter  of  base 
171  mm  (7.00  in.) 


Section  A- A 


Hole  for  brake 
tubing,  diameter  'O" 


Table  Accompanying  Figure  8 

Nominal  tube 

Hole  DIA  D 

Hole  DIA  D 

O.D. 

(mm) 

(in) 

Vsin  

3.96 

0.156 

%2  In 

4.75 

0.187 

3/i6  in 

5.54 

0.218 

V*  in  

7.14 

0.281 

5/i6  in 

8.71 

0.343 

%  in  

10.31 

0.406 

Vz  in  

13.49 

0.531 

%  in  

16.66 

0.656 

3/4  in  

20  32 

0800 

6  mm 

6.80 

0.268 

8  mm 

8.80 

0.346 

10  mm 

10.80 

0.425 

12  mm 

12.80 

0.504 

16  mm 

16.80 

0.661 

512.8  Low  temperatare  flexibility 
test. 

(a)  Utilize  a  cylinder  having  a  radius 
of  six  times  the  nominal  outside 
diameter  of  the  tubing. 

(b)  Condition  the  tubing  in  an  air  oven 
at  230  °F  for  24  hours.  Remove  from  the 
oven  and  cool  at  room  temperature  for 
30  minutes. 

(c)  Condition  the  cylinder  and  the 
tubing  in  an  environmental  chamber  at 
minus  40  °F  for  four  hom-s. 

(d)  With  the  tubing  and  test  cylinder 
at  minus  40  °F,  bend  the  tubing  180 
degrees  around  the  cylinder  at  a  steady 
rate  in  a  period  of  4  to  8  seconds. 

512.9  High  temperature  flexibility 
test. 


(a)  Utilize  a  cylinder  having  a  radius 
of  two  times  the  nominal  outside 
diameter  of  the  tubing. 

(b)  Bend  the  tubing  180  degrees 
around  the  cylinder  and  hold  in  place 
with  a  clamp  or  other  suitable  support, 
applying  only  enough  force  on  the 
tubing  to  hold  it  in  position. 

(c)  Condition  the  tubing  and  cylinder 
in  an  air  oven  at  230  °F  for  72  hours. 
Remove  the  tubing  and  cylinder  from 
the  oven  and  cool  at  room  temperature 
for  two  hours. 

(d)  Remove  the  clamps  or  supports 
from  the  tubing  and  straighten  the 
tubing  at  a  steady  rate  in  a  period  of  4 
to  8  seconds. 

(e)  Rebend  the  tubing  180  degrees 
around  the  mandrel,  at  the  same  point 
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but  in  the  opposite  direction  of  the 
bending  in  (b)  above,  at  a  steady  rate  in 
a  period  of  4  to  8  seconds. 

(f)  Conduct  the  burst  strength  test  in 
S12.6  using  80  percent  of  the  burst 
strength  pressure  for  the  size  of  tubing 
being  tested  as  specified  in  Table  VIII. 

S 1 2 . 1 0    High  temperature  resistance 
test.  Condition  the  tubing  in  an  air  oven 
at  230  °F  for  72  hoiu-s.  Remove  the 
tubing  and  allow  to  cool  at  room 
temperature  for  30  minutes.  Conduct  the 
biust  strength  test  in  S12.6  using  80 
percent  of  the  biu-st  strength  pressvu-e  for 
the  size  of  tubing  being  tested  as 
specified  in  Table  VIII. 

Si 2. 11     High  temperature 
conditioning,  low  temperature  impact 
resistance  test. 

(a)  Apparatus.  Utilize  an  impact  test 
apparatus  as  shown  in  Figure  8. 

(b)  Condition  the  tubing  in  an  air  oven 
at  230  °F  for  72  hours.  Remove  the 
tubing  and  allow  to  cool  at  room 
temperature  for  30  minutes. 

(c)  Condition  the  tubing  and  the 
impact  test  apparatus  in  an 
environmental  chamber  at  minus  40  °F 
for  4  hours. 

(d)  With  the  tubing  and  impact  test 
apparatus  at  minus  40  °F,  place  the 
tubing  inside  the  apparatus  and  drop 
the  impacter  onto  the  tubing  from  a 
height  of  12  inches.  Remove  the  tubing 
from  the  chamber  and  allow  to  warm  at 
room  temperature  for  one  hour. 

(e)  Conduct  the  burst  strength  test  in 
S12.6  using  80  percent  of  the  burst 
strength  pressure  for  the  size  of  tubing 
being  tested  as  specified  in  Table  VIII. 

S12.12    Boiling  water  conditioning, 
low  temperature  impact  resistance  test. 

(a)  Apparatus.  Utilize  an  impact  test 
apparatus  as  shown  in  Figure  8. 

(b)  Condition  the  tubing  in  boiling 
water  using  the  test  in  Sl2.4(a)  through 

(d; 


(c)  Condition  the  tubing  and  the 
impact  test  apparatus  in  an 
environmental  chamber  at  minus  40  °F 
for  4  hours. 

.    (d)  With  the  tubing  and  impact  test 
apparatus  at  minus  40  °F,  place  the 
tubing  inside  the  apparatus  and  drop 
the  impacter  onto  the  tubing  from  a 
height  of  12  inches.  Remove  the  tubing 
from  the  chamber  and  allow  to  warm  at 
room  temperature  for  one  hour. 

(e)  Conduct  the  burst  strength  test  in 
Si 2.6  using  80  percent  of  the  biust 
strength  pressure  for  the  size  of  tubing 
being  tested  as  specified  in  Table  VIII. 

5 1 2 . 1 3  Zinc  chloride  resistance  test. 

(a)  Utilize  a  cylinder  having  a  radius 
of  two  times  the  nominal  outside 
diameter  of  the  tubing.  The  cylinder  is 
constructed  of  a  non-reactive  material  or 
coated  to  prevent  chemical  reaction 
with  zinc  chloride. 

(b)  Bend  the  tubing  180  degrees 
around  the  cylinder  and  hold  in  place 
with  a  clamp  or  other  suitable  support 
constructed  of  non-reactive  materials, 
appljang  only  enough  force  on  the 
tubing  to  hold  it  in  position. 

(c)  Inunerse  the  tubing  and  cylinder  in 
a  50  percent  zinc  chloride  aqueous 
solution  at  room  temperature  for  200 
hours. 

(d)  Remove  the  tubing  and  cylinder 
from  the  solution.  While  still  on  the  test 
cylinder,  inspect  the  tubing  under  7- 
power  magnification  for  cracks. 

512.14  Methyl  alcohol  resistance. 

(a)  Utilize  a  cylinder  having  a  radius 
of  two  times  the  nominal  outside 
diameter  of  the  tubing.  The  cylinder  is 
constructed  of  a  non-reactive  material  or 
coated  to  prevent  chemical  reaction 
with  methyl  alcohol. 

(b)  Bend  the  tubing  180  degrees 
around  the  cylinder  and  hold  in  place 
with  a  clamp  or  other  suitable  support 


constructed  of  non-reactive  materials, 
applying  only  enough  force  on  the 
tubing  to  hold  it  in  position. 

(c)  Immerse  the  tubing  and  cylinder  in 
a  95  percent  methyl  alcohol  aqueous 
solution  at  room  temperature  for  200 
bom's. 

(d)Tlemove  the  tubing  and  cylinder 
from  the  solution.  While  still  on  the  test 
cylinder,  inspect  the  tubing  under  7- 
power  magnification  for  cracks. 

S12.15     High  temperature 
conditioning  and  stiffness. 

(a)  Apparatus.  Use  a  flexibility  test 
device  shown  in  Figiu-e  9  with  a  spring 
scale  or  force  transducer  to  measure  the 
force  applied  to  the  tubing  during 
bending. 

(b)  Prepare  an  11 -inch  long  length  of 
tubing.  Insert  a  metal  rod  12  inches  long 
of  suitable  diameter  to  provide  a  slip  fit 
inside  the  tubing,  and  insert  it  in  the 
tubing  to  hold  it  in  a  straight  position 
within  Vs  inch  of  true  straightness. 

(c)  Condition  the  tubing  in  an  air  oven 
at  230  °F  for  24  hours.  Remove  the 
tubing  and  allow  to  cool  at  room 
temperature  for  two  hours. 

(d)  Remove  the  metal  rod  from  the 
tubing  and  place  the  tubing  in  the 
flexibility  test  device,  with  the  tubing 
centered  on  the  device  and  clearance 
removed  between  tubing  and  the  pins 
and  cylinder  of  the  test  device..  Mark 
the  location  of  each  end  of  the  tubing. 
Pull  on  the  device  until  both  ends  of  the 
tubing  have  deflected  2  inches  from  the 
original  position.  Record  the  force 
applied  to  the  device  and  verify  that  it 
does  not  exceed  the  stiffness  force  in 
Table  VII  for  the  size  of  tubing  being 
tested. 

Figure  9.  Stifihess  Test  Apparatus 
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S12.16    Hi^  temperature 
conditioning  and  adhesion  test. 

512.16.1  Apparatus.  A  tension 
testing  machine  that  confonns  to  the 
requirements  of  American  Society  for 
Testing  and  Materials  (ASTM)  Standcird 
Practices  for  Force  Verification  of 
Testing  Machines,  Designation  E4-99. 
The  machine  shall  have  one  movable 
and  one  fixed  jaw  suitable  for  clamping 
small  sections  of  plastic  aii  brake  tubing 
material.  The  machine  produces  a  chart 
or  has  a  recording  device  providing 
displacement  as  one  coordinate  and 
tensile  force  as  the  other. 

512.16.2  Preparation. 

(a)  Subject  the  tubing  to  the  bending 
and  temperatiu'e  conditioning  tests 
specified  in  S12.9  (a)  through  (e). 


(b)  Cut  a  test  specimen  of  1  inch  in 
length  from  a  section  of  tubing  that  was 
subjected  to  bending  in  (a). 

(c)  Cut  the  specimen  longitudinally 
along  its  entire  length  so  that  one  wall 
of  the  tubing  is  completely  cut  through. 
Along  one  edge  of  the  specimen 
resulting  from  this  cut,  use  a  sharp  knife 
and  cut  the  tubing  at  the  interface  of  the 
inner  and  outer  layers  until  two  flaps  of 
material  are  created  that  are  large 
enough  to  be  clamped  in  the  tension 
testing  machine.  One  flap  consists  of 
material  from  the  inner  layer  and  one 
flap  consists  of  material  from  the  outer 
layer. 

(d)  Mount  the  specimen  in  the  tension 
testing  machine  by  clamping  one  flap  in 
each  jaw.  Apply  a  tensile  force  of  25 
pounds  to  the  flaps  of  the  specimen  in 

a  period  of  5  seconds  and  maintain  this 


force  for  the  duration  of  the  test.  The 
specimen  is  permitted  to  sepaf'ate  a 
small  amount  imtil  the  inner  and  outer 
layer  interface  becomes  fully  engaged 
and  a  continuous  line  of  reinforcing 
braid  is  not  present  at  the  layer 
interface.  The  layers  of  the  specimen 
shall  not  separate  thereafter. 

Si 2. 17    High  temperature 
conditioning  and  collapse  resistance 
test. 

(a)  Apparatus.  A  holding  device  with 
two  vertical  pins,  the  distance  between 
which  can  be  adjusted  by  moving  one  or 
both  pins.  The  bottoms  of  the  pins  are 
attached  to  the  device  and  remain  in  a 
horizontal  plane.  The  diameter  of  the 
pins  is  approximately  the  same  as  the 
inside  diameter  of  the  size  of  tubing  to 
be  tested,  and  is  1  inch  in  length. 
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(b)  Preparation,  (i)  Use  the  bend 
radius  for  the  size  of  tubing  being  tested 
from  Table  VIII  and  cut  the  tubing  to  the 
following  length: 

3.14  X  [bend  radius]]  +  [10  x  [nominal 
tubing  OD]]  +  2  inches 


or 


[3.14  X  [bend  radius]]  +  [10  x  [nominal 
tubing  OD]]  +  50  mm 

(ii)  Place  a  reference  mark  at  the 
center  of  the  sample.  At  this  mark, 
measure  the  initial  outside  diameter  of 
the  tubing.  If  the  tubing  is  slightly  out- 
of-roimd,  use  the  minor  diameter  as  the 
initial  outside  diameter. 

(iii)  Install  the  tubing  completely  over 
the  pins  of  the  holding  device  so  that 
the  tubing  is  bent  180  degrees.  Adjust 
the  distance  between  the  pins  until  the 
bent  radius  of  the  tubing  is 
approximately  equal  to  the  bend  radius 
for  the  size  of  tubing  being  tested  from 
Table  VID. 

(iv)  Condition  the  holding  device  and 
tubing  in  an  air  oven  at  230  °F  for  24 
hours.  Remove  the  holding  device  and 
tubing  and  allow  to  cool  at  room 
temperature  for  thirty  minutes. 

(v)  With  the  tubing  still  mounted  to 
the  holding  device,  measure  the  minor 
diameter  of  the  tubing  at  the  reference 
mark  to  determine  the  final  outside 
diameter. 

(c)  Calculation.  Calculate  the 
percentage  collapse  of  the  outside 
diameter  of  the  tubing  as  follows: 
[Initial  Outside  Diameter  -  Final 

1  Outside  Diameter]  +  [Initial  Outside 
Diameter]  x  100 

312.18  Ozone  resistance  test. 
Conduct  the  test  specified  in  S6.8  using 
plastic  air  brake  tubing. 

5 1 2 . 1 9  Oil  resistance  test. 

(a)  Utilize  a  plastic  air  brake  tubing 
assembly  or  prepare  a  12  inch  length  of 
tubing  and  install  end  fittings  according 
to  the  end  fitting  manufacturer's 
instructions. 

(b)  Immerse  the  tubing  assembly  in 
ASTM  903  oil  at  212  °F  for  70  hours. 
Remove  and  allow  to  cool  at  room 
temperature  for  30  minutes.  Wipe  any 
excess  oil  from  the  tubing  assembly. 

(c)  Connect  one  end  of  the  tubing 
assembly  to  a  source  of  air  pressure  and 
plug  the  other  end. 

(d)  Increase  the  pressure  inside  the 
tubing  assembly  at  a  constant  rate  to  80 
percent  of  the  burst  strength  pressure  for 
the  size  of  tubing  being  tested  as 
specified  in  Table  VIII  within  a  period 
of  5  seconds. 

512.20  Tensile  strength  test. 
Conduct  the  test  specified  in  S6.9  using 
a  plastic  air  brake  tubing  assembly  or  an 
assembly  prepared  from  a  12  inch 
length  of  tubing  with  the  end  fittings 
according  to  the  end  fitting 
manufacturer's  instructions. 


312.21  Boiling  water  conditioning 
and  tensile  strength. 

(a)  Apparatus.  Use  the  tension  testing 
machine  specified  in  S8.9.  Equip  the 
lower  attachment  point  of  the  machine 
with  a  heated,  open-top  container.  The 
container  acts  as  the  lower  attachment 
point  for  a  brake  tubing  assembly,  or  it 
may  have  a  hole  in  the  bottom  for  the 
lower  attachment  point  of  the  machine 
to  pass  through  the  container  provided 
that  the  hole  is  sealed  water-tight  to  the 
machine. 

(b)  Preparatjon.  Prepare  an  air  brake 
tubing  assembly  v«th  a  free  length  of  six 
inches  in  accordance  with  the  end 
fitting  manufacturer's  instructions.  The 
free  length  is  measured  from  the 
innermost  crimp,  ferrule,  taper,  or  other 
mechanical  joint  that  secures  the  fitting 
to  the  tubing  and  spring  guards  and 
other  appurtenances  are  disregarded  for 
measurement  purposes.  Install  the 
tubing  assembly  on  the  tension  testing 
machine  with  the  lower  fitting  plugged 
to  prevent  water  from  entering  the 
tubing.  Fill  the  container  with  distilled 
water  so  that  4  inches  of  exposed  tubing 
is  submerged.  Heat  the  water  until  it 
boils.  After  the  water  has  boiled 
continuously  for  5  minutes,  apply 
tension  to  the  tubing  assembly  at  a  rate 
of  1  inch  per  minute  travel  of  the 
moving  head  until  eitha^the  tensile 
load  in  Table  VIII  for  the  size  of  tubing 
being  tested  is  reached  or  the  free  length 
of  the  tubing  assembly  reaches  9  inches, 
whichever  occurs  first. 

512.22  Thermal  conditioning  and 
tensile  strength. 

(a)  Apparatus.  Use  the  tension  testing 
machine  specified  in  S8.9. 

(b)  Preparation.  Prepare  an  air  brake 
tubing  assembly  with  a  free  length  of  six 
inches  in  accordance  with  the  end 
fitting  manufacturer's  instructions.  The 
free  length  is  measured  from  the 
iimermost  crimp,  ferrule,  taper,  or  other 
mechanical  joint  that  secures  the  fitting 
to  the  tubing  and  spring  guards  and 
other  appurtenances  are  disregarded  for 
measurement  piu-poses.  Subject  the 
tubing  assembly  to  four  complete  cycles 
of  the  following  sequence: 

(i)  Condition  the  tubing  assembly  in 
an  envfronmental  chamber  at  minus  40 
°F  for  30  minutes.  Remove  from  the 
chamber  and  allow  to  warm  at  room 
temperature  for  30  minutes. 

(ii)  Condition  the  tubing  assembly  by 
submerging  it  in  boiling  water  for  15 
minutes.  Remove  and  allow  to  cool  at 
room  temperature  for  30  minutes. 

Install  tne  tubing  assembly  on  the 
tension  testing  machine  and  apply 
tension  to  the  tubing  assembly' at  a  rate 
of  1  inch  per  minute  travel  of  the 
moving  head  until  either  the  tensile 
load  in  Table  VIII  for  the  size  of  tubing 


being  tested  is  reached  or  the  free  length 
of  the  tubing  assembly  reaches  9  inches, 
whichever  occurs  first. 
S12.23     Vibration  resistance  test. 

(a)  Apparatus.  A  vibration  testing 
machine  that  supports  a  brake  tubing 
assembly  by  its  end  fittings  in 
approximately  a  straight  line  and 
includes  the  following  featiires: 

(i)  One  tubing  assembly  attachment 
point  is  fixed  and  the  other  moves  in  a 
plane  perpendicular  to  a  line  projected 
between  tie  attachment  points.  The 
movable  attachment  point  moves  in  a 
linear  direction  and  travels  V2  inch  total 
and  at  its  midpoint  of  travel  falls  on  a 
line  projected  between  the  attachment 
points.  "The  movable  attachment  point 
has  a  cycle  rate  of  600  cycles  per 
minute. 

(i)  The  distance  between  the 
attachment  points  is  adjustable  to 
compensate  for  varying  lengths  of  brake 
tubing  assemblies. 

(ii)  The  actuating  mechanism  for  the 
movable  attachment  point  is  balaiiced  to 
prevent  introduction  of  machine 
vibration  into  the  brake  tubing 
assembly. 

(iii)  The  machine  has  a  compressed 
air  supply  system  that  pressurizes  the 
air  brake  tubing  assembly  through  one 
fitting  while  the  other  fitting  is  plugged. 
The  machine's  compressed  air  supply 
system  includes  a  pressure  gauge  or 
monitoring  system  and  an  air  flow 
meter. 

(iv)  The  machine  is  constructed  so 
that  an  air  brake  tubing  assembly 
mounted  on  it  can  be  conditioned  in  an 
environmental  test  chamber. 

(b)  Preparation,  (i)  Prepare  an  air 
brake  tubing  assembly  with  a  free  length 
of  eighteen  inches  in  accordance  vdth 
the  end  fitting  manufacturer's 
instructions.  The  free  length  is 
measured  from  the  innermost  crimp, 
ferrule,  taper,  or  other  mechanical  joint 
that  secures  the  fitting  to  the  tubing  and 
spring  guards  and  other  appurtenances 
are  disregarded  for  measurement 
purposes. 

(ii)  Install  the  air  brake  tubing 
assembly  on  the  vibration  testing 
machine  and,  with  the  movable 
attachment  point  at  the  midpoint  of  its 
travel,  adjust  the  distance  between  the 
attachment  points  so  that  they  are  V2 
inch  closer  together  than  the  distance  at 
which  the  tubing  assembly  is  taut. 

(iii)  With  the  tubing  assembly  inside 
the  envfromnental  chamber,  supply 
compressed  air  to  the  tubing  assembly  at 
a  pressure  of  120  psig  and  maintain  this 
supply  pressure  for  the  duration  of  the 
test.  Set  the  temperature  of  the 
environmental  chamber  to  220  °F  and 
initiate  cycling  of  the  movable 
attachment  point.  After  250,000  cycles. 
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set  the  temperature  of  the 
environmental  chamber  to  minus  40  °F. 
After  500,000  cycles,  set  the 
temperatiue  of  the  environmental 
chamber  to  220  °F.  After  750,000  cycles, 
set  the  temperature  of  the 
environmental  chamber  to  minus  40  °F. 
Measure  the  air  flow  rate  just  prior  to 
1,000,000  cycles  and  if  the  compressed 
air  flow  rate  supplied  to  the  air  brake 
tubing  assembly  exceeds  50  cm^  per 
minute  this  constitutes  failure  of  the 
test.  Stop  the  cycling  at  1,000,000  cycles 
and  set  the  environmental  chamber 
temperature  to  75  °F,  while  air  pressure 
is  still  supplied  to  the  air  brake  tubing 
assembly.  After  1  hour,  measure  the 
compressed  air  flow  rate  supplied  to  the 
air  brake  tubing  assembly  and  if  the  rate 
exceeds  25  cm^  per  minute  this 
constitutes  failure  of  the  test. 

(iv)  For  end  fittings  that  use  a 
threaded  retaining  nut,  apply  20  percent 
of  the  original  tightening  torque  as 
measured  in  Sll.3.22,  in  the  direction 
of  tightening.  If  the  retention  nut  visibly 
moves,  this  constitutes  a  failure  of  the 
test. 

S12.24    End  fitting  retention  test. 

(a)  Apparatus.  A  source  of  hydraulic 
pressure  that  includes  a  pressure  gauge 
or  monitoring  system,  and  uses  a 
petroleum-based  hydraulic  fluid  with  a 
pour  point  of  less  than  minus  40  °F. 

(b)  Preparation.  Utilize  an  air  brake 
tubing  assembly  or  prepare  an  air  brake 
tubing  assembly  with  a  free  length  of 
twelve  inches  in  accordance  with  the 
end  fitting  manufacturer's  instructions. 
Attach  one  end  of  the  assembly  to  the 
hydraulic  pressure  supply  and  plug  the 
other  end  of  the  assembly,  and  fill  the 
assembly  with  hydraulic  fluid  and  bleed 
any  air  from  the  assembly.  Increase  the 
hydraulic  pressure  inside  the  tubing 
assembly  at  a  constant  rate  to  50  percent 
of  the  burst  pressure  for  the  size  of 
tubing  being  tested  as  specified  in  Table 
VIII  within  a  period  of  5  seconds,  and 
hold  this  pressure  for  30  seconds.  Then 
increase  the  hydraulic  pressure  inside 
the  tubing  assembly  at  a  constant  rate  to 
the  burst  pressure  for  the  size  of  tubing 


being  tested  as  specified  in  Table  VIII 
within  a  period  of  5  seconds.  Visually 
inspect  the  assembly  for  leakage  or 
separation  at  the  end  fittings. 

S12.25     Thermal  conditioning  and 
end  fitting  retention  test. 

(a)  Apparatus.  A  source  of  hydraulic 
pressure  that  includes  a  pressure  gauge 
or  monitoring  system,  uses  a  petroleum- 
based  hydraulic  fluid  with  a  poiu  point 
of  less  than  minus  40  °F,  and  is 
constructed  so  th^t  an  air  brake  tubing 
assembly  mounted  to  it  can  be 
conditioned  in  an  environmental  test 
chamber. 

(b)  Preparation.  Utilize  an  air  brake 
tubing  assembly  or  prepare  an  air  brake 
tubing  assembly  with  a  free  length  of 
twelve  inches  in  accordance  with  the 
end  fitting  manufacturer's  instructions. 
Attach  one  end  of  the  assembly  to  the 
hydraulic  pressure  supply  and  plug  the 
other  end  of  the  assembly,  fill  the 
assembly  with  hydraulic  fluid  and  bleed 
any  air  from  the  assembly,  and  place  the 
tubing  assembly  inside  an  environment 
chamber.  Conduct  the  following  tests: 

(i)  With  atmospheric  pressure  applied 
to  the  hydraulic  fluid  inside  the  tubing 
assembly,  set  the  environmental 
chamber  temperature  to  200  °F  and 
condition  the  tubing  assembly  for  24 
hours. 

(ii)  With  the  t#Hiperature  maintained 
at  200  °F,  increase  the  hydraulic 
pressure  inside  the  tubing  assembly  at  a 
constant  rate  to  450  psig  within  a  period 
of  5  seconds,  and  hold  this  pressure  for 
5  minutes. 

(iii)  Decrease  the  pressure  inside  the 
tubing  assembly  to  atmospheric  and  set 
the  temperature  of  the  environmental 
chamber  to  75  °F.  Condition  the  tubing 
assembly  at  this  temperature  for  1  hour. 

(iv)  Set  the  temperature  of  the 
environmental  chamber  to  minus  40  °F 
and  condition  the  tubing  assembly  for 
24  hours. 

(v)  With  the  temperature  maintained 
at  minus  40  °F,  increase  the  hydraulic 
pressure  inside  the  tubing  assembly  at  a 
constant  rate  to  450  psi  within  a  period 
of  5  seconds,  and  hold  this  pressure  for 


5  minutes.  Visually  inspect  the 
assembly  for  leakage  or  separation  at  the 
end  fittings. 
812.26.  End  fitting  serviceability. 

(a)  Apparatus.  A  source  of  air 
pressure  that  includes  a  pressiue  gauge 
or  monitoring  system  and  is  equipped 
with  a  mass  flow  meter. 

(b)  Preparation.  Prepare  a  12  inch 
length  of  plastic  air  brake  tubing  and 
plug  one  end.  Assemble  the  end  fitting 
with  the  threaded  retention  nut  on  the 
other  end  of  the  tubing  according  to  the 
end  fitting  manufacturer's  instructions, 
and  then  disassemble  the  fitting.  Repeat 
the  assembly  and  disassembly  sequence 
three  more  times,  and  then  reassemble 
the  eud  fitting  (five  total  assembly 
steps). 

(c)  Attach  the  end  fitting  with  the 
threaded  retention  nut  to  the  source  of 
air  pressure.  Pressiurize  the  tubing 
assembly  to  a  pressiu-e  of  120  psi  in  a 
period  of  two  seconds.  If  the  end  fitting 
leaks,  measure  and  record  the  leakage 
rate  using  the  mass  air  flow  meter. 

S 1 2 . 2  7    End  fitting  corrosion 
resistance.  Conduct  the  test  specified  in 
S6.9  using  a  plastic  air  brake  tubing 
assembly. 

Sis.  Test  conditions.  Each  hose 
assembly  or  appropriate  part  thereof 
shall  be  able  to  meet  the  requirements 
of  S5,  S7,  S9,  and  Sll.  under  the 
following  conditions. 

S13.1  The  temperature  of  the  testing 
room  is  75  T. 

S13.2  Unless  otherwise  indicated,  the 
test  samples  are  stabilized  at  test  room 
temperature  prior  to  testing. 

Si 3. 3  The  brake  hoses  and  brake  hose 
assemblies  are  at  least  24  hours  old,  and 
unused. 

S13.4.  Specified  test  pressures  are 
gauge  pressiu'es  (psig). 

Issued:  May  1,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-11292  Filed  5-14-03:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

RIN  1855-ZAOO 

[CFDA  No.:  84.330C] 

Office  of  Innovation  and 
Improvement — Advanced  Placement 
IncentFve  (API)  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  API 
program,  funded  under  section  1 705  of 
Title  I,  Part  G  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (NCLB),  awards 
competitive  grants  designed  to  increase 
the  successful  participation  of  low- 
income  students  in  pre-advanced 
placement  and  advanced  placement 
courses  and  tests.  By  supporting 
increased  access  to  and  participation  in 
pre-advanced  placement  and  advanced 
placement  courses  and  tests,  the 
program  provides  greater  opportimities 
for  low-income  students  to  achieve  to 
high  standards  in  English,  mathematics, 
science,  and  other  core  subjects. 
Additional  long-term  goals  of  the 
program  are  to  demonstrate  that  larger 
and  more  diverse  groups  of  students  can 
participate  and  succeed  in  advanced 
placement  programs,  and  to  increase  the 
numbers  of  low-income  and  other 
disadvantaged  students  who  receive 
baccalaureate  and  advanced  degrees. 

The  API  program  provides  resources 
that  local  educational  agencies  (LEAs) 
and  other  eligible  applicants  can  use  in 
pursuit  of  the  objectives  of  the  NCLB    ■ 
which  aims  for  all  elementary  and 
secondary  students  to  achieve  to  high 
standards.  In  particular,  this  program 
provides  an  opportunity  for  eligible 
entities  to  create  new  programs  in 
schools  identified  for  improvement, 
corrective  action,  or  restructuring  under 
Title  I,  Part  A  of  the  ESEA. 

Eligible  Applicants:  (a)  State 
educational  agencies  (SEAs);  (b)  LEAs, 
including  charter  schools  that  are 
considered  LEAs  under  State  law;  and 
(c)  national  nonprofit  educationed 
entities  with  expertise  in  advanced 
placement  services.  In  the  case  of  an 
eligible  entity  that  is  an  SEA,  the  SEA 
may  use  API  grant  funds  to  award 
subgrants  to  LEAs  to  enable  those  LEAs 
to  carry  out  activities  authorized  under 
this  program. 

Applications  Available:  5-16-03. 

Notification  of  Intent  to  Apply  for 
Funding.  The  Department  will  be  able  to 
develop  a  more  efficient  process  for 
reviewing  grant  applications  if  it  has  a 
better  understanding  of  the  number  of 
entities  that  intend  to  apply  for  funding 
under  this  competition.  Therefore,  the 


Secretary  strongly  encourages  each 
potential  applicant  for  the  API  program 
to  notify  the  Department  by  e-mail  that 
it  intends  to  submit  an  application  for 
funding.  The  notification  of  intent  to 
apply  for  funding  should  be  sent  no 
later  than  June  16,  2003  to  the  following 
Internet  address: 
madeline.  baggett@ed.gov. 

Applicants  who  fail  to  provide  this  e- 
mail  notification  may  still  apply  for 
funding. 

Deadline  for  Transmittal  of 
Applications:  7-3-03. 

Deadline  for  Intergovernmental 
Review:  9-1-03. 

Estimated  Available  Funds: 
Approximately  $10.7  million. 

Estimated  Range  of  Awards:  $200,000 
to  $700,000  per  year. 

Estimated  Average  Size  of  Awards: 
$200,000— $450,000  per  year. 

Estimated  Number  of  Awards:  22-42. 

Note:  These  estimates  cire  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Page  Umit:  The  application  narrative 
(Part  VII  of  the  application  package]  is 
where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  are 
encouraged  to  limit  Part  VII  to  the 
equivalent  of  no  more  than  50  pages, 
using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides; 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  text 
in  charts,  tables,  figures,  and  graphs; 
and 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

Applicable  Regulations  and  Statute: 
(a)  Regulations.  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  79, 
80,  81,  82,  85,  86,  97,  98,  and  99.  (b) 
Statute.  Title  I,  Part  G  of  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  the  No  Child  Left 
Behind  Act  of  2001  (NCLB),  20  U.S.C. 
6535-6537. 

SUPPLEMENTARY  INFORMATION:  The  API 
program  promotes  greater  access  to,  and 
participation  in,  advanced  placement 
courses  and  tests  for  low-income  and 
other  disadvantaged  students.  Covered 
programs  include  pre-advanced 
placement  and  advanced  placement 
courses  as  well  as  the  advanced 
placement  tests  administered  by  the 


College  Board.  The  International 
Baccalaureate  Organization  courses  and 
exams  are  also  approved  under  the 
program.  Other  educational  entities  that 
provide  comparable  programs  of 
rigorous  academic  courses  and  testing 
through  which  low-income  students 
may  earn  college  credit  may  request 
approval  from  the  Secretary. 

The  Secretary  encourages  schools  to 
offer  more  rigorous  middle  and  high 
school  curricula  in  English, 
mathematics,  science,  and  other  core 
subjects.  The  API  program  supports  that 
effort  and,  thus,  is  an  important 
component  of  the  Department's 
commitment  to  ensuring  that  "no  child 
is  left  behind".  In  addition  to  improving 
academic  achievement  for  all  students, 
the  program  strives  to  raise  expectations 
for  low-income  children.  The 
development,  enhancement,  and 
expansion  of  advanced  placement 
courses  in  all  core  disciplines  is  a  key 
strategy  for  increasing  the  participation 
of  students,  especially  low-income  and 
other  disadvantaged  students,  in 
advanced  placement  and  other 
challenging  courses. 

Since  the  original  authorization  of  the 
Department's  Advanced  Placement 
program  in  1998,  fimding  for  the 
program  has  increased  from  $3  million 
to  the  current  appropriation  of  $23 
million.  In  May  2002,  low-income 
students  took  140,571  advanced 
placement  tests  administered  by  the 
College  Board,  a  25  percent  increase 
compared  to  2001.  While  the 
Department  is  encoiu-aged  by  this 
dramatic  increase,  it  is  important  to  note 
that,  in  2002,  the  College  Board  changed 
the  way  it  collects  the  data,  and  part  of 
the  increase  may  reflect  this  change.  In 
addition,  even  with  significant  gains, 
there  is  still  a  significant  gap  between 
the  level  of  participation  of  low-income 
students  in  advanced  placement  courses 
and  tests  and  the  level  of  participation 
of  students  from  more  affluent 
backgrounds. 

The  API  program  supports  activities 
that  enable  greater  numbers  of  low- 
income  and  other  disadvantaged 
students  to  benefit  from  advanced 
placement  courses  and  exams 
(ultimately  increasing  the  likelihood 
that  these  students  will  receive  college 
degrees)  through  increased  access  to, 
and  participation  in,  pre-advanced 
placement  and  advanced  placement 
coiu'ses.  Pre-advanced  placement  and 
advanced  placement  teachers  in  the 
schools  served  by  the  program  may 
participate  in  sustained,  high-quality 
professional  'development  activities 
designed  to: 

(1)  Improve  teacher  content  area 
knowledge; 
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(2)  Increase  utilization  of  research- 
based  classroom  practices  that  foster 
student  achievement  for  low-income 
students;  and 

(3)  Strengthen  the  alignment  of  pre- 
advanced  placement  and  advanced 
placement  curricula  through  "vertical 
team  training"  and  other  strategies. 

In  accordance  with  section  1705(f)  of 
the  authorizing  statute,  applicants 
approved  for  funding  imder  this 
program  will,  for  each  advanced 
placement  subject  supported  by  the 
grant,  be  required  to  submit  to  the 
Secretary  annual  reports  on,  among 
other  things,  the  number  of  students 
served  by  the  grantee  who  are  taking  an 
advanced  placement  coiu-se  in  that 
subject;  the  niunber  of  advanced 
placement  tests  in  that  subject  taken  by 
students  served  by  the  grantee;  and  the 
number  of  students  served  by  the 
grantee  scoring  at  different  levels  on 
advanced  placement  tests  in  that 
subject.  In  addition,  grantees  must 
submit  disaggregated  data  (by  race, 
ethnicity,  sex,  English  proficiency 
status,  and  socio-economic  status)  on 
individuals  taking  advanced  placement 
courses  and  tests. 

Absolute  Priority:  We  have  chosen  the 
elements  of  the  absolute  priority  from 
the  authorized  activities  and  priorities 
specified  in  sections  1705(c)  and  (d)  of 
the  ESEA.  To  implement  the  absolute 
priority,  the  Secretary  will  fund  under 
this  competition  only  applications  from 
eligible  applicants  that  meet  both 
elements  of  the  absolute  priority. 

Under  section  75.105(c)(3)  of  EDGAR, 
the  Secretary  is  establishing  an  absolute 
priority  for  applications  that — 

(1)  Demonstrate  an  intent  to  carry  out 
activities  that  target  schools,  or  LEAs 
operating  schools,  with  a  high 
concentration  of  low-income  students  (if 
the  applicant  is  an  LEA,  propose  to 
serve  schools  with  a  high  concentration 
of  low-income  students);  and 

(2)  Propose  to  develop,  enhance,  or 
expand  pre-advanced  placement 
courses,  in  conjunction  with  advanced 
placement  courses,  in  English, 
mathematics,  science,  and  other  core 
academic  areas  at  the  middle  or  high 
school  level.  Effective  pre-advanced 
placement  programs  should  enable  low- 
income  students  to  eiu^oll  and  succeed 
in  advanced  placement  courses  and 
tests  in  core  academic  areas.  Proposals 
may  include  vertical  teams  training, 
hi^-quality  professional  development 
for  pre-advanced  placement  and 
advanced  placement  teachers,  and 
coordination  of  curriculum  design  and 
development  between  middle  and  high 
school  teachers. 


Notes 

(1)  Pre-advanced  placement  courses 
are  intended  to  provide  middle  and  high 
school  students  with  the  higher  order 
thinking  skills,  content  knowledge,  and 
study  habits  necessary  for  successful 
participation  in  advanced  placement 
coiuses.  Applicants  should  explain  why 
the  com-ses  supported  by  the  proposed 
project  qualify  as  pre-advanced 
placement  or  advanced  placement. 

(2)  Applicants  may  submit  free  or 
reduced-price  lunch  data  in  order  to 
verify  that  participating  schools  meet 
this  priority.  For  the  definitions  of  low- 
income  individual  (including  a  list  of 
other  types  of  data  that  may  be  used  to 
verify  low-income  status)  and  high 
concentration  of  low-income  students, 
see  the  Definifions  section  of  this  notice. 

Allowable  Activities 

Within  this  absolute  priority,  eligible 
entities  implement  programs  designed 
to  expand  access  for  low-income 
individuals  to  pre-advanced  placement 
and  advanced  placement  programs 
through  activities  such  as: 

(1)  Teacher  training; 

(2)  Pre-advanced  placement  course 
development; 

(3)  Coordination  and  articulation 
between  grade  levels  to  prepare  students 
to  enter  and  succeed  in  advanced 
placement  courses; 

(4)  Purchase  of  books  and  supplies; 

(5)  Activities  to  increase  the 
availability  of,  and  participation  in,  on- 
line advanced  placement  coiu-ses;  and 

(6)  Any  other  activity  directly  related 
to  expanding  access  to  and  participation 
in  pre-advanced  placement  and 
advanced  placement  programs, 
particularly  for  low-income  individuals. 

Note:  Applicants  approved  for  funding 
under  this  competition  may  be  required  to 
attend  a  two-day  Project  Directors'  meeting  in 
Washington,  DC  during  the  first  year  of  the 
grant.  The  coSt  of  attending  this  meeting  may 
be  paid  from  API  program  grant  funds  or 
State  or  local  resources. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  to 
evaluate  applications  under  this 
competition.  These  selection  criteria 
apply  to  the  absolute  priority  and 
allowable  activities  only.  The  maximum 
score  for  all  of  the  selection  criteria  is 
100  points.  The  maximum  score  for 
each  criterion  is  indicated  in 
parenthesis  with  the  criterion.  The 
criteria  are  as  follows: 

(a)  Significance  (20  points).  The 
Secretary  considers  the  significance  of 
the  proposed  project.  In  determining  the 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 


(1)  The  likelihood  that  the  proposed 
project  will  result  in  system  changes  or 
improvements  that  provide  greater 
access  to  pre-advanced  placement  and 
advanced  placement  courses  and 
highly-trained  leachers  for  low-income 
and  other  disadvantaged  students. 

(2)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(b)  Quality  of  the  Project  Design  (20 
points).  The  Secretary  considers  the 
quality  of  the  project  design  of  the 
proposed  project.  In  determining  the 
quality  of  the  project  design,  the 
Secretary  considers  the  following 
factors: 

(1)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  the  objectives  of 
the  program  and  the  priorities 
established  for  the  competition. 

(2)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population. 

(c)  Quality  of  Project  Services  (20 
points).  The  Secretary  considers  the 
quality  of  project  services  to  be 
provided  by  the  proposed  project.  In 
determining  the  quality  of  the  services 
to  be  provided,  the  Secretary  considers 
the  quality  and  sufficiency  of  strategies 
for  ensuring  equal  access  and  treatment 
for  eligible  project  participants  based  on 
race,  color,  national  origin,  gender,  age, 
or  disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

(1)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  from 
research  and  of  effective  practices. 

(2)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(d)  Quality  of  Project  Personnel  (10 
points).  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project.  In  determining 
the  quality  of  project  personnel,  the 
Secretary  considers  the  following 
factors: 

(1)  The  quahfications,  including 
relevant  training  and  experience,  of  the 
project  director  and  other  key 
persoimel; 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors,  if 
any. 

(e)  Adequacy  of  Resources  (5  points). 
The  Secretary  considers  the  adequacy  of 
resoiux:es.  In  determining  the  adequacy 
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of  resources  for  the  proposed  project, 
the  Secretary  considers  the  following 
factors: 

(1)  The  adequacy  of  support, 
including  facihties,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(f)  Quality  of  the  Management  Plan 
(10  points).  The  Secretary  considers  the 
quality  of  the  management  plan.  In 
determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(1)  The  likelihood  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

(2)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

•(g)  Quality  of  the  Project  Evaluation 
(15  points).  The  Secretary  considers  the 
quality  of  the  project  eveduation.  In 
determining  the  quality  of  the  project 
evaluation,  the  Secretary  considers  the 
following  factors: 

(1)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible;  and 

(2)  The  extent  to  which  the  evaluation 
meets  the  reporting  requirements  of 
section  1705(0  of  the  authorizing 
statute. 

Competitive  Priorities:  These  priority 
points  are  in  addition  to  any  points  the 
applicant  earns  under  the  selection 
criteria.  The  selection  criteria  will  not 
be  used  to  evaluate  these  priorities.  The 
Secretary  may  select  an  application  that 
meets  a  priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority.  The  maximiun  niunber  of 
points  an  application  may  earn  based  on 
the  priority  points  and  the  selection 
criteria  is  145  points. 

Statutory  Priorities 

In  accordance  with  the  requirements 
of  section  1 705(c)  of  the  authorizing 
statute  and  section  75.105(c)(2)(i)  of 
EDGAR,  the  Secretary  will  award 
applications  a  total  of  up  to  twenty-five 
(25)  additional  points  for  addressing  the 
following  statutory  priorities: 


(1)  Up  to  twenty  (20)  points  for 
demonstrating  a  pervasive  need  for  the 
development  of  pre-advanced 
placement  or  advanced  placement 
courses  for  middle  or  high  schools 
where  there  are  few  or  no  advanced 
placement  coiuses  currenUy  available; 
and 

(2)  Up  to  five  (5)  points  for 
demonstrating  one  or  more  of  the 
following: 

•  Involvement  of  business  and 
community  organizations  in  the 
activities  assisted: 

•  Availability  of  matching  funds  from 
State,  local,  or  other  sources  to  pay  for 

a  portion  of  the  cost  of  activities  to  be 
assisted;  or 

•  Intent  to  carry  out  activities  to 
increase  the  availability  of,  and 
participation  in,  on-line  advanced 
placement  courses. 

Evaluation  Priority 

Under  34  CFR  75.105(c)(2)(i),  the 
Secretary  will  award  a  total  of  up  to 
twenty  (20)  additional  priority  points  to 
applicants  that  propose  to  conduct 
evaluation  activities  designed  to  assess 
the  effectiveness  of  this  program  in  one 
or  more  areas.  The  project  is  designed 
to  determine  whether  the  program 
implemented  produces  meaningful 
effects  on  student  achievement  or 
teacher  performance  through  a  rigorous 
evaluation.  The  evaluation  preferably 
uses  an  experimental  design.  For  the 
API  program,  an  evaluation  using  an 
experimental  design  is  one  where 
subjects  at  the  school  or  district  level 
are  randomly  assigned  to  receive  the 
progTcun  being  evaluated  or  to  be  in  a 
control  group  that  does  not  receive  the 
program.  Evaluations  using  an 
experimental  design  will  receive  up  to 
twenty  (20)  points. 

If  random  assignment  is  not  feasible, 
the  project  may  employ  a  quasi- 
experimental  design  with  carefully 
matched  comparison  conditions.  This 
alternative  design  attempts  to 
approximate  a  randomly  assigned 
control  group  by  matching  subjects 
(students,  teachers,  classrooms  or 
schools)  with  non-participants 
possessing  similar  pre-program 
characteristics.  Evaluations  using  a 
quasi-experimental  design  will  receive 
up  to  fifteen  (15)  points. 

Proposed  evaluations  that  use  neither 
experimental  designs  with  random 
assignment  nor  quasi-experimental 
designs  using  matched  comparison 
groups  will  receive  no  points  imder  this 
competitive  priority. 

Data  from  reliable  and  valid  measures 
of  the  intervention  that  the  program 
intends  to  implement  and  of  the 
outcomes  that  the  program  intends  to 


effect  should  be  collected  before  and 
after  participation  in  the  program  or  the 
comparison  condition. 

Points  awarded  under  this  priority 
will  be  determined  by  the  quality  of  the 
proposed  evaluation.  In  determining  the 
quality  of  the  evaluation,  we  will 
consider  the  extent  to  which  the 
applicant  presents  a  feasible,  credible 
plan  that  includes: 

(1)  The  type  of  design  to  be  used 
(random  assignment  or  matched 
comparison); 

(2)  Outcomes  to  be  measured; 

(3)  A  discussion  of  how  schools  or 
districts  will  be  assigned  to  the  program 
or  matched  for  comparison  with  other 
schools  or  districts;  and 

(4)  A  proposed  evaluator,  preferably 
independent,  with  the  necessary 
backgroiuid  and  technical  expertise  to 
carry  out  the  proposed  evaluation. 

Definitions 

The  following  definitions  and  other 
provisions  are  taken  from  the  API 
program  authorizing  statute,  in  Title  I, 
Part  G  of  the  ESEA.  They  are  repeated 
in  this  application  notice  for  the 
convenience  of  the  applicant. 

As  used  in  this  section: 

(a)  The  term  advanced  placement  test 
means  an  advanced  placement  test 
administered  by  the  College  Board  or 
approved  by  the  Secretary. 

Note:  In  addition  to  advanced  placement 
tests  administered  by  the  College  Board,  the 
Department  has  approved  advanced 
placement  tests  administered  by  the 
International  Baccalaureate  Organization.  As 
part  of  the  grant  application  process, 
applicants  may  request  approval  of  tests  from 
other  educational  entities  that  provide 
comparable  programs  of  rigorous  academic 
courses  and  testing  through  which  students 
may  earn  college  credit. 

(b)  The  term  high  concentration  of 
low-income  students,  used  with  respect 
to  a  school,  means  a  school  that  serves 
a  student  population  at  least  40  percent 
or  more  of  whom  are  low-income 
individuals. 

(c)  The  term  low-income  individual 
means  an  individual  who  is  determined 
by  a  State  educational  agency  or  local 
educational  agency  to  be  a  child  from  a 
low-income  family  on  the  basis  of  data 
used  by  the  Secretary  to  determine 
allocations  luider  section  1124  of  the 
ESEA,  data  on  children  eligible  for  free 
or  reduced-price  lunches  under  the 
National  School  Lunch  Act,  data  on 
children  in  families  receiving  assistance 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act,  or  data  on  children 
eligible  to  receive  medical  assistance 
under  the  Medicaid  program  under  title 
XIX  of  the  Social  Security  Act,  or 
through  an  alternate  method  that 


combines  or  extrapolates  from  those 
data. 

Supplement,  Not  Supplant,  Rule 

Funds  provided  under  this  program 
must  be  used  only  to  supplement  and 
not  supplant  other  non-Federal  funds 
that  are  available  to  assist  low-income 
individuals  in  paying  advanced 
placement  test  fees. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  F'rocedxu'e  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportxmity  to  comment  on  proposed 
rules  that  are  not  taken  directly  from  the 
statute.  Ordinarily,  this  practice  woidd 
have  applied  to  the  rules  in  this  notice. 
Section  437(d)(2)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  rulemaking 
requirement  those  ndes  where  the 
Secretary  determines  that  it  will  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  affected  by 
the  regulations.  The  Secretary,  in 
accordance  with  section  437(d)(2)  of 
GEPA,  has  decided  to  forgo  public 
comment  with  respect  to  the  rules  in 
this  grant  competition  in  order  to  ensure 
timely  and  high-quality  awards.  These 
ndes  will  apply  only  to  the  FY  2003 
grant  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 


Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pbs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.330C. 

FOR  FURTHER  INFORMATION  CONTACT: 
MadeUne  E.  Baggett,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E228,  Washington,  DC  20202- 
6140.  Telephone:  (202)  260-2502  or  via 
Internet:  madeline.baggett@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  this  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee.  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Individuals  with  disabilities  may 
obtain  this  doounent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  using  the  contact  information 
provided  imder  For  Applications 
Contact. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6535-6537. 

Dated:  May  9,  2003. 

Nina  Rees, 

Deputy  Under  Secretary  for  Innovation  and 
Improvement. 

[FR  Doc.  03-12118  Filed  5-14-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.3510] 

Office  of  Innovation  and 
Improvement — Arts  in  Education 
Model  Development  and  Dissemination 
Grant  Program;  Notice  Inviting 
Applications  for  New  Grant  Awards  for 
Fiscal  Year  (FY)  2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  these  grants  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructfons  needed  to 
apply  for  an  Arts  in  Education  Model 
Development  and  Dissemination  grant  under 
this  competition.  This  grant  program  is 
authorized  by  Title  V,  Part  D,  Subpart  15  of 
the  Elementary  and  Secondciry  Education  Act 
(ESEA)  as  reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001  (NCLB). 

Purpose  of  Program:  The  Arts  in 
Education  Model  Development  and 
Dissemination  Grant  Program  supports 
the  development,  documentation, 
evaluation  and  dissemination  of 
innovative,  cohesive  models  that  have 
demonstrated  their  effectiveness  in  (1) 
integrating  arts  into  the  core  elementary 
and  middle  school  curricula,  (2) 
strengthening  arts  instruction  in  these 
grades,  and  (3)  improving  students' 
academic  performance,  including  their 
skills  in  creating,  performing,  and 
responding  to  the  arts. 

The  Arts  in  Education  Model 
Development  and  Dissemination  Grant 
Program  provides  resoiuces  that  local 
educational  agencies  (LEAs)  and  other 
eligible  applicants  can  use  in  pursuit  of 
the  objectives  of  the  No  Child  Left 
Behind  Act  which  aims  for  all 
elementary  and  secondary  students  to 
achieve  high  standards.  This  program 
provides  an  opportunity  for  eligible 
entities  to  develop  programs  in  schools 
identified  for  improvement,  corrective 
action,  or  restructiuing  under  Title  I, 
Part  A  of  the  ESEA. 

Eligible  Applicants:  (1)  One  or  more 
LEAs,  including  charter  schools  that  are 
considered  LEAs  imder  State  law  and 
regulations,  that  may  work  in 
partnership  with  one  or  more  of  the 
following: 

•  State  or  local  non-profit  or 
governmental  arts  organizations. 

•  State  educational  agencies  (SEAs) 
or  regional  educational  service  agencies. 

•  Institutions  of  higher  education. 

•  Other  public  and  private  agencies, 
institutions,  and  organizations  with 
expertise  in  the  arts. 

(2)  One  or  more  State  or  local  non- 
profit or  governmental  arts 
organizations  that  must  work  in 


partnership  with  one  or  more  LEAs  and 
may  partner  with  one  or  more  of^e 
following: 

•  SEAs  or  regional  educational 
service  agencies. 

•  Institutions  of  higher  education. 

•  Other  public  and  private  agencies, 
institutions,  and  organizations  with 
expertise  in  the  arts. 

Note:  If  more  than  one  LEA  or  arts 
organization  wishes  to  form  a  consortium 
and  jointly  submit  a  single  application,  they 
must  follow  the  procedures  for  group 
applications  described  in  34  CFR  75.127- 
75.129  of  EDGAR. 

Notification  of  Intent  to  Apply  for 
Funding:  The  Department  will  be  able  to 
develop  a  more  efficient  process  for 
reviewing  grant  applications  if  it  has  an 
estimate  of  the  number  of  entities  that 
intend  to  apply  for  funding  under  this 
competition.  Therefore,  the  Secretary 
strongly  encourages  each  potential 
applicant  to  notify  the  Department  with 
a  short  e-mail  noting  the  intent  to 
submit  an  application  for  funding.  The 
e-mail  need  not  include  information 
regarding  the  content  of  the  proposed 
application,  only  the  applicant's  intent 
to  submit  it.  The  Secretary  requests  that 
this  e-mail  notification  be  sent  no  later 
than  Jime  16,  2003.  The  e-mail 
notification  should  be  sent  to 
Diane.Austin@ed.gov.  Applicants  that 
fail  to  provide  this  e-mail  notification 
may  still  apply  for  funding. 

Deadline  for  Transmittal  of 
Applications:  7-10-03. 

Deadline  for  Intergovernmental 
Review:  9-8-03. 

Estimated  Available  Funds: 
$8,360,300. 

Estimated  Range  of  Awards: 
$293,000-5836,000  (total  for  the  3-year 
project  period.  Funding  of  continuation 
awards  after  the  initial  year  of  funding 
is  contingent  upon  future  Congressional 
appropriations  for  the  program). 

Estimated  Average  Size  of  Awards: 
750,000  total  for  the  3-year  project 
period;  equates  to  an  average  of 
$250,000  per  year. 

Estimated  Number  of  Awards:  33. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Note:  Applicants  for  multi-year  awards  are 
required  to  provide  detailed  budget 
information  for  the  total  grant  period 
requested.  The  Secretary  will  determine  at 
the  time  of  the  initial  award  the  funding 
levels  for  each  year  of  the  grant  award. 

Project  Directors  Meeting.  Applicants 
should  budget  for  a  two-day  meeting  for 
project  directors  in  Washington,  DC. 

Applicable  Regulations  and  Statute: 
(a)  Regulations.  EDGAR  in  34  CFR  Parts 


75,  77,  79,  80,  81,  82,  85,  86,  97,  98.  and 
99.  (b)  Statute.  Title  V,  Part  D,  Subpart 
15,  of  the  Elementary  and  Secondary 
Education  Act  as  reauthorized  by  the  No 
Child  Left  Behind  Act  of  2001. 

Coordination  Requirement:  Under 
section  5551(f)(1)  of  the  ESEA,  the 
Secretary  requires  that  each  entity 
funded  under  this  program  coordinate, 
to  the  extent  practicable,  each  project  or 
program  carried  out  with  such 
assistance  with  appropriate  activities  of 
public  or  private  cultural  agencies, 
institutions,  and  organizations, 
including  museums,  arts  education 
association,  libraries  and  theaters. 

Supplement,  Not  Supplant, 
Requirement:  Under  section  5551(f)(2) 
of  the  authorizing  statute,  the  Secretary 
requires  that  assistance  provided  under 
this  program  be  used  only  to 
supplement,  and  not  supplant,  other 
assistance  or  fimds  made  available  from 
non-federal  sources  for  the  activities 
assisted  under  this  subpart. 
SUPPLEMENTARY  INFORMATION:  While 
many  schools  and  districts  have  moved 
swiftly  in  recent  years  to  reform  and 
enhance  traditional  core  academic 
programs,  most  have  not  made  similar 
efforts  to  integrate  arts  effectively  into 
the  regular  curriculum,  either  as  a 
vehicle  by  which  to  strengthen  other 
core  academic  subjects  or  as  an 
academic  discipline  in  its  own  right. 
High-quality  programs  effectively 
integrating  and  improving  arts 
instruction  are  increasingly  important  as 
students  face  the  demands  of  the 
information  age  in  the  21st  century. 
Creating,  performing,  and  responding  to 
works  of  art  builds  creativity,  self- 
confidence,  and  critical  thinking 
skills — qualities  central  to  success  in 
school,  work,  and  life. 

For  several  reasons,  high-quality  arts 
and  art  education  programs  have 
implications  for  other  areas  of  students' 
academic  development.  Studies  have 
found  that  improving  the  quality  of  arts 
education  has  a  particularly  positive 
impact  on  students  from  low-income 
backgrounds.  Unfortunately,  students 
from  low  socioeconomic  backgrounds 
are  almost  twice  as  likely  to  attend  arts- 
poor  schools,  while  students  from  socio- 
economically  advantaged  backgrounds 
are  twice  as  likely  to  attend  "arts-rich" 
schools. 

The  Arts  in  Education  Model 
Development  and  Dissemination  Grant 
Program  seeks  to  address  the  lack  of 
high  quality,  research-based  models  by 
encouraging  partnerships  of  arts  and 
education  specialists  to  fiulher  develop 
and  docvunent  effective  models  for 
improving  arts  education  and  student 
achievement — particularly  for  students 


fi'om  poor  and  disadvantaged 
back;^ounds. 

Description  of  Program:  The  Arts  in 
Education  Model  Development  and 
Dissemination  Grant  program  is 
authorized  imder  section  5551,  Part  D, 
Subpart  15  of  Title  V  of  the  ESEA.  The 
Arts  in  Education  Model  Development 
and  Dissemination  Grant  program 
furthers  the  development  of  promising 
comprehensive  models  for  integrating 
arts  into  the  school  ciuriculum.  In  this 
case,  "integrating"  should  be 
understood  as  both  strengthening  the 
use  of  high-quality  arts  within  other 
academic  instruction  and  strengthening 
the  place  of  arts  as  a  core  academic 
subject  in  the  regular  school  curriculum. 

This  program  seeks  to  provide  more 
communities  with  solid  information 
regarding  innovative,  research-based 
models  for  effectively  strengthening  arts 
instruction,  improving  students'  skills 
in  creating,  performing,  and  responding 
to  works  of  arts,  and  increasing  student 
achievement  in  other  academic  subjects. 

These  grants  are  designed  to  enable 
LEAs  and  organizations  with  arts 
expertise  to  further  develop  and  create 
materials  for  the  replication  or 
adaptation  of  current  comprehensive 
approaches  for  integrating  a  range  of  arts 
disciplines — such  as  music,  dance, 
theater,  and  visual  arts,  including  folk 
arts — into  the  elementary  and  middle 
school  curriculum.  Such  development 
work  should  yield  more  systematic 
information  about  effective  models  that 
provide  quality  arts  instruction  and  use 
the  arts  to  enhance  instruction  in  other 
core  academic  subjects. 

Use  of  funds  may  include,  but  are  not 
limited  to  all  of  the  following  activities: 

•  Field  testing  and  evaluating  nascent 
educational  strategies; 

•  Field  testing  and  evaluating  model 
in-service  and  pre-service  professional 
development  programs  for  arts 
educators  and  other  instructional  staff; 

•  ^Insuring  comprehensive  coverage 
of  the  arts  disciplines — such  as  visual 
arts,  dance,  music,  and  theater, 
including  the  folk  arts; 

•  Developing  partnerships  among 
schools,  arts  organizations,  and  others 
with  expertise  in  the  arts  to  combine 
resources  and  enhance  the  quality  and 
sustainability  of  effective  programming; 

•  Creating  materials  documenting  the 
implementation  and  achievement  of  the 
model  program  for  other  educators  and 
agencies;  and 

•  Obtaining  the  services  of  outside 
experts  in  the  implementation  and 
assessment  of  the  model.  (This  might 
include  assistance  in  such  areas  as 
curriculum  development, 
implementation  strategies,  data 


collection,  evaluation  design,  or  other 
appropriate  activities.) 

Application  Requirements 

To  be  eligible  for  Arts  in  Education 
Model  Development  and  Dissemination 
funds,  applicants  must  propose  to — 

(1)  Further  the  development  of 
programs  designed  to  improve  or 
expand  the  integration  of  arts  education 
in  elementary  or  middle  school 
ciuricula; 

(2)  Develop  materials  designed  to  help 
replicate  or  adapt  the  program; 

(3)  Document  the  program's  outcomes 
and  benefits;  and 

(4)  Develop  products  and  services  that 
can  be  used  to  rephcate  the  program  in 
bther  settings. 

Grant  applications  must  describe  an 
existing  set  of  strategies  for  integrating 
the  arts  into  the  regular  elementary  and 
middle  school  curriculum.  These 
strategies  would  then  be  successfully 
implemented,  expanded,  documented, 
evaluated,  and  disseminated.  Taken 
together,  these  strategies  and  methods 
must  comprise  a  research-based, 
comprehensive  arts  in  education  model 
that— 

•  Is  based,  to  the  extent  possible,  on 
the  most  rigorous  theory,  research,  and 
evaluation  available,  and  is  effective  in 
improving  student  achievement  and 
performance  and  other  program 
objectives; 

•  Is  linked  to  State  and  national 
standards  enabling  all  students  to  meet 
challenging  expectations,  and  to 
improving  student  and  school 
performance; 

•  Has  the  potential  to  improve 
students'  achievement  both  in  creating, 
performing,  and  responding  to  works  of 
art  and  in  other  core  academic  subjects; 

•  Demonstrates  the  feasibility  of 
ftuther  replication  and  dissemination; 

•  Is  applicable  to  a  broad  range  of 
high-poverty  and  disadvemtaged,  rural 
and  urban  schools,  including  those  that 
are  chronically  low-performing; 

•  Makes  effective  use  of  technology  to 
fiulher  the  model's  goals; 

•  Describes  methods  by  which  the 
applicant  will  assess  the  model's 
outcomes;  and 

•  Describes  activities  that,  to  the 
extent  possible,  coordinate  model 
development  with  relevant  activities  of 
public  and  private  cultural  agencies, 
institutions,  and  organizations,  such  as 
museums,  arts  education  associations, 
libraries,  and  theaters.  (20  U.S.C.  7271 

{f)(l)) 

In  addition  to  any  dissemination  work 
in  which  the  applicants  choose  to 
engage,  the  Department  intends  to  take 
the  products  and  information  resulting 
from  these  demonstration  grants  and 


share  them  widely  with  other 
communities.  Upon  completion  of  the 
project,  the  Department  requires  that 
any  materials  or  products  developed  as  , 
a  part  of  model  development  activities 
be  provided  to  the  Department  for 
ftirther  dissemination.  Such  activities 
will  be  carried  out  in  full  compliance 
with  copyright  requii-ements. 

Priorities:  Under  34  CFR  75.105(c)(3) 
we  consider  only  applications  that  meet 
the  following  absolute  priority'. 

Absolute  Priority:  The  Secretary  will 
only  fund  appUcations  from  eligible 
applicants  that  propose  to  work  with  at 
least  one  elementary  and/or  middle 
school  with  no  less  than  35  percent  of 
its  students  from  low-income  families 
based  on  poverty  criteria  set  out  in  Title 
I,  section  1113(a)(5)  of  the  ESEA.  and 
that  propose  projects  that  meet  all  of  the 
requirements  described  under 
APPUCATION  REQUIREMENTS. 

Competitive  Priorities:  This 
competition  focuses  on  projects 
designed  to  meet  the  following 
priorities.  Under  34  CFR  75.105(c){2Ki). 
we  award  up  to  an  additional  25  points 
depending  on  how  well  the  application 
meets  the  priorities.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria. 

Competitive  Priority  1 — Projects  in 
rural  or  inner-city  communities:  The 
Secretary  wiU  award  five  (5)  points  to 
projects  proposing  models  that  involve 
schools  in  rural  or  iimer-city 
commimities. 

Competitive  Priority  2 — Research- 
based  evaluation:  The  project  is 
designed  to  determine,  through  a 
rigorous  evaluation,  whether  the 
implemented  program  produces 
meaningful  effects  on  student 
achievement  or  teacher  performance. 
Evaluations  using  an  experimental 
design  are  best  for  determining  program 
effectiveness.  Thus,  the  project 
preferably  uses  an  experimental  design 
under  which  participants — that  is, 
students,  teachers,  classrooms,  or 
schools — are  randomly  assigned  (a)  to 
receive  the  program  being  evaluated  or 
(b)  to  be  in  a  control  group  that  does  not 
receive  the  program.  Evaluations  using 
an  experimental  design  will  receive  up 
to  20  points  in  addition  to  any  points 
the  application  earns  under  the 
selection  criteria. 

ff  random  assignment  is  not  feasible, 
the  project  may  use  a  quasi- 
experimental  design  with  carefully 
matched  comparison  conditions.  "This 
alternative  design  attempts  to 
approximate  a  randomly  assigned 
control  group  by  matching  program 
participants-that  is,  students,  teachers, 
classrooms  or  schools — with  non- 
participants  having  similar  pre-program 
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characteristics.  Evaluations  of  this  type 
will  receive  up  to  15  points  in  addition 
to  any  points  the  application  earns 
imder  the  selection  criteria. 

Proposed  evaluations  that  use  neither 
experimental  designs  with  random 
assignment  nor  quasi-experimental 
designs  using  a  matched  comparison 
group  will  receive  0  points  under  this 
competitive  preference  priority. 

Before  and  after  participation  in  the 
program  or  the  comparison  condition, 
the  project  evaluator  should  collect — 
before  the  program  commences  and  after 
it  ends — valid  and  reliable  data  that 
measure  the  impact  of  participation  in 
the  program  or  in  the  comparison  group. 

We  determine  points  under  this 
priority  by  the  quality  of  the  proposed 
evaluation.  We  will  consider  the  extent 
to  which  the  applicant  presents  a 
feasible,  credible  plan  that  includes  the 
following: 

•  The  type  of  design  to  be  used  (that 
is,  random  assignment  or  matched 
comparison). 

•  Outcomes  to  be  measured. 

•  A  discussion  of  how  the  applicant 
plans  to  assign  students,  teachers, 
classrooms,  or  schools  to  the  program  or 
match  them  for  comparison  with  other 
students,  teachers,  classrooms,  or 
schools. 

•  A  proposed  evaluator,  preferably 
independent,  vsdth  the  necessary 
backgroimd  and  technical  expertise  to 
carry  out  the  proposed  evaluation. 

Definitions:  In  addition  to  definitions 
in  the  statute  and  EDGAR,  the  following 
definitions  apply: 

Inner-City  Community,  for  the  ' 

purpose  of  this  program,  is  any  place 
that  fits  code  1,  2  or  3  of  the  National 
Center  for  Educational  Statistics  (NCES) 
locale  codes.  The  locale  codes  are: 

1.  Central  city  of  a  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
Metropolitan  Statistical  Area  (MSA) 

.with  population  of  250,000  or  more  or 
a  population. 

2.  Central  city  of  a  CMSA  or  MSA  but 
not  designated  as  a  large  central  city. 

3.  Place  within  the  CMSA  or  MSA  of 
a  large  central  city. 

4.  Place  within  the  CMSA  or  MSA  of 
a  mid-size  central  city. 

5.  Place  not  within  a  CMSA  or  MSA 
but  with  population  of  25,000  or  more 
and  defined  as  urban. 

6.  Place  not  within  a  CMSA  or  MSA 
with  a  population  of  at  least  2,500  but 
less  than  25,000. 

7.  Place  not  within  a  CMSA  or  MSA 
and  designated  as  rural. 

8.  Place  within  a  CMSA  or  MSA 
designated  as  nual  (this  code  not 
available  prior  to  1998). 

Research-based,  when  used  with 
respect  to  an  activity  or  a  program. 


means  that,  to  the  extent  possible,  the 
activity  or  program  is  based  on  the  most 
rigorous  theory,  research,  and 
evaluation  available  and  is  effective  in 
improving  student  achievement  and 
performance  and  other  program 
objectives. 

Rural,  for  the  purpose  of  this  program, 
is  any  place  that  fits  6,  7  or  8  of  the 
NCES  locale  codes.  Please  see  the  list 
under  the  definition  of  Inner-City 
Community. 

Waiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however,  allows 
the  Secretary  to  exempt  from 
rulemaking  requirements  rules 
governing  the  first  grant  competition 
under  a  new  or  substantially  revised 
program  authority  (20  U.S.C.  section 
1232(d)(1)).  This  program  is  the  first 
Model  Arts  competition  under  the 
program  as  reauthorized  by  Public  Law 
107-100,  the  No  Child  Left  Behind  Act 
of  2001 ,  and  therefore  qualifies  for  this 
exemption.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA  has  decided  to  forego  public 
comment  in  order  to  ensure  timely  grant 
awards.  These  rules  will  apply  for  the 
FY  2003  competition  only. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  grants  under 
this  competition.  In  all  instances  where 
the  word  "project"  appears  in  the 
selection  criteria,  the  reference  to  an 
Arts  in  Education  Model  Development 
and  Dissemination  grant  program 
should  be  made. 

The  maximum  composite  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  an  applicant  may 
receive  is  125  if  they  fully  meet  both  of 
the  competitive  priorities. 

The  maximum  score  for  each  criterion 
is  indicated  in  parentheses.  Within  each 
criterion,  the  Secretary  evaluates  each 
.  factor  equally.  , 

(a)  Need  for  project.  (10  points) 

In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  model 
addresses  specific  needs  of  students  at 
risk  of  educational  failure. 

(ii)  The  extent  to  which  specific  gaps, 
weaknesses,  or  opportimities  have  been 
identified  in  effectively  integrating  arts 
into  the  core  curricula,  strengthening 
arts  instruction  and  improving  students' 
academic  performance,  including  skills 
in  creating,  performing,  and  responding 
to  the  arts.  Also,  the  nature  and 


magnitude  of  those  gaps  or  weaknesses 
and  the  degree  to  which  they  will  be 
addressed  by  the  proposed  model. 

(b)  Significance.  (20  points) 

In  determining  the  significance  of  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of  effective 
strategies  for  strengthening  the  use  of 
high-quality  arts  in  the  course  of  other 
academic  instruction  and/or 
strengthening  the  place  of  arts  as  a  core 
academic  subject  in  the  regular  school 
curricula. 

(ii)  The  likely  utility  and  replicability 
of  the  proposed  model  and  the  extent  to 
which  its  products  (including 
information,  materials,  processes,  or 
techniques)  will  be  effective  in  a  variety 
of  settings. 

(c)  Quality  of  the  project  design.  (30 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
over  the  proposed  project  period  are 
clearly  specified  and  measurable. 

(ii)  The  extent  to  which  the  proposed 
model  is  based  on  reliable  research, 
effective  practice,  and/or  coherent 
theory  as  a  means  for  strengthening  the 
use  of  high-quality  arts  in  the  course  of 
other  academic  instruction  and/or 
strengthening  the  place  of  arts  as  a  core 
academic  subject  in  the  regular  school 
curricula. 

(iii)  The  extent  to  which  the  proposed 
model  aims  to  strengthen  the  academic 
performance  of  students  in  creating, 
performing,  and  responding  to  the  arts, 
and  in  the  rest  of  the  core  curriculum. 

(iv)  The  extent  to  which  the  project 
will  document  and  evaluate  the  success 
of  the  model  and  disseminate  relevant 
information. 

(d)  Quality  of  the  management  plan. 
(15  points) 

In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  relevant  contributions 
and  commitment  from  partners, 
timelines,  continuous  improvement 
strategies,  and  milestones  for 
accomplishing  project  tasks. 

(ii)  The  qualifications,  including 
relevant  training  and  experience  of  key 
project  personnel,  major  partners. 


project  consultants,  and/or 
subfxjntractors.  " 

(e)  Quality  of  the  project  evaluation. 
(25  points) 

In  determining  lie  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i3  The  extent  to  which  the  methods 
of  evaluation  are  rigorous,  thorough, 
feasible,  and  appropriate  to  the  goals, 
objectives,  and  outcomes  of  the 
proposed  project. 

(ij)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  on  the 
results  of  the  program. 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  Executive 
Order  12372  (Intergovernmental  Review 
of  Federal  Programs)  and  the  regulations 
in  34  CFR  Part  79. 

One  of  the  objectives  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism.  The  Executive  order  relies 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

If  you  are  an  applicant,  you  must 
contact  the  appropriate  State  Single 
Point  of  Contact  (SPOC)  to  find  out 
about,  and  to  comply  with,  the  State's 
process  imder  Executive  Order  12372.  If 
you  propose  to  perform  activities  in 
more  than  one  State,  you  should 
immediately  contact  the  SPOC  for  each 
of  those  States  and  follow  the  procedure 
established  in  each  State  under  the 
Executive  order.  If  you  want  to  know 
the  name  and  address  of  any  SPOC,  see 
the  latest  official  SPOC  list  on  the  Web 
site  of  the  Office  of  Management  and 
Budget  at  the  following  address:  http:/ 
/www.  whitehouse.gov/omb/grants/ 
spoc.html.  In  States  that  have  not 
established  a  process  or  chosen  a 
program  for  review,  State,  areawide, 
regional,  and  local  entities  may  submit 
comments  directly  to  the  Department. 

Any  State  Process  Reconmiendation 
and  other  comments  submitted  by  a 
SPOC  and  any  comments  from  State, 
areawide,  regional,  and  local  entities 
must  be  mailed  or  hand-delivered  by  the 
date  indicated  in  this  application  notice 
to  the  following  address:  The  Secretary, 
E.G.  12372-CFDA  #84.351D,  U.S. 
Department  of  Education,  room  7E200, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-0125. 


We  will  determine  proof  of  mailing 
under  34  CFR  75.102  (DeadUne  date  for 
applications).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  an 
applicant  submits  its  completed 
application.  Do  not  send  applications  to 
the  above  address. 

Application  Instructions  and  Forms 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act,  and 
various  assurances  and  certifications. 
Please  organize  the  parts  and  additional 
materials  in  the  following  order: 

•  Application  for  Federal  Education 
Assistance  (ED  424  (Exp.  11/30/2004)) 
and  instructions  and  definitions. 

•  Protection  of  Human  Subjects  in 
Research  (Attachment  to  ED  424). 

•  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

•  Application  Narrative. 

•  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  (Rev. 
7-97). 

•  Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013. 
12/98)  and  instructions. 

•  Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

•  Certification  of  Eligibility  for 
Federal  Assistance  in  Certain  Programs 
(ED  80-0016  9/92)). 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (Rev.  7-97))  and 
instructions. 

•  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants  and  survey 
instructions. 

You  may  submit  information  on  a 
photocopy  of  the  application  and  budget 
forms,  the  assiu-ances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signatm^.  We  will  not  award  a  grant 
unless  we  have  received  a  completed 
application  form. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 


listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
this  application  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofricial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http:/ /www. access.gpo.gov/nara/ 
index. html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Austin,  U.S.  Department  of 
Education,  400  Marvland  Avenue,  SW., 
Washington,  DC  20202-6140. 
Telephone:  (202)  260-1280  or  via 
Internet:  diane.austin@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  (Pub.  L.  106-107) 
encourage  us  to  undertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  tq 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  for 
grants  for  FY  2003  under  the  Arts  in 
Education  Model  Development  and 
Dissemination  Grant  program  (CFDA 
#84.351D)  be  submitted  electronically 
using  e-Application  available  through 
the  Department  of  Education's  e- 
GRANTS  system.  The  e-GRANTS 
system  is  accessible  through  its  portal 
page  at:  http://e-grants.ed.gov. 
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Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason  or  reasons  that 
prevent  them  from  using  the  Internet  to 
submit  their  applications.  The  reasons 
must  be  outlined  in  a  letter  addressed 
to:  Diane  Austin,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3C124,  Washington,  DC  20202- 
6140.  We  must  receive  your  letter  no 
later  than  two  weeks  before  the  deadline 
for  transmittal  of  applications. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  application. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Arts  in  Education  Model  Development 
and  Dissemination  Grant  program  " 
(CFDA  #84.351D)  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Arts  in 
Education  Model  Development  and 
Dissemination  Grant  program,  you  must 
submit  your  application  to  us  in 
electronic  format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  The  data  you  enter  on- 
line will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

In  submitting  an  electronic 
application,  please  note  the  following: 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  (Note:  We 
accept  your  submission  of  an 
application  in  paper  format  only  if  we 
have  granted  you  a  waiver  as  described 
in  the  preceding  section  of  this  notice.) 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hoiu-s  of  operation. 

•  You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424).  Budget 
Information — Non-Construction 


Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  horn  the  e- 
Application  system. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  on^ 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  mijiutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  and 
4:30  p.m..  Washington.  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  elsewhere  in  this  notice. 


Instructions  for  Transmitting 
Applications    '^ 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  these  deadline  requirements: 

•  If  you  apply  for  and  we  grant  you 

a  waiver  from  the  electronic  submission 
requirement,  you  must  follow  the 
transmittal  instructions  under  (A)  If  You 
Send  Your  Application  by  Mail  or  (B)  If 
You  Deliver  Your  Application  by  Hand. 

•  Otherwise,  you  must  follow  the 
transmittal  instructions  under  (C)  If  You 
Submit  Your  Application  Electronically. 

(A)  //  You  Send  Your  Application  by 
Mail:  You  must  mail  the  original  and 
two  copies  of  the  application  on  or 
before  the  deadline  date.  One  copy  of 
the  application  should  be  unbound  and 
suitable  for  photocopying.  To  expedite 
our  review  of  your  application,  we 
would  appreciate  you  voluntarily 
including  an  additional  three  copies  of 
your  application.  We  will  not  penalize 
applicants  who  do  not  provide 
additional  copies.  Mail  your  application 
to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
CFDA  #84.351D,  7th  &  D  Streets,  SW.. 
Room  3671,  Regional  Office  Building  3, 
Washington,  DC  20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing : 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(B)  //  You  Deliver  Your  Application  by 
Hand:  You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date.  One  copy  of  the 
application  should  be  unbound  and 
suitable  for  photocopying.  To  expedite 
our  review  of  your  application,  we 
would  appreciate  you  voluntarily 
including  an  additional  three  copies  of 
your  application.  We  will  not  penalize 
applicants  who  do  not  provide 
additional  copies.  Deliver  your 
application  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  CFDA  #84.35lD.  7th  &  D 
Streets,  SW.,  Room  3671,  Regional 
Office  Building  3.  Washington.  DC 
20202-4725. 


The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington.  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(C)  //  You  Submit  Your  Application 
Electronically:  You  must  submit  your 
grant  application  through  the  Internet 
using  the  software  provided  on  the  e- 
Grants  Web  site  [http://e-gmnts.ed.gov) 
by  4:30  p.m.  (Washington,  DC  time)  on 
the  deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6  a.m.  Monday 
until  7  p.m.  Wednesday;  and  6  a.m. 
Thursday  imtil  midnight  Saturday 
(Washington,  DC  time).  The  system  is 
imavailable  on  Sunday  and  Federal 
holidays  and  is  closed  for  maintenance 
at  7  p.m.  (Washington,  DC  time)  on 
Wednesday. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

(2)  If  you  send  your  application  by  mail  or 
if  you  or  your  coiuier  deliver  it  by  hand,  the 
Application  Control  Center  will  mail  a  Grant 
Application  Receipt  Acknowledgment  to 
you.  If  you  do  not  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 

'  application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  4  of  the  Application  for  Federal 
Education  Assistance  (ED  424  (exp.  11/30/ 
2004))  the  CFDA  number— and  suffix  letter, 
if  any — of  the  competition  under  which  you 
are  submitting  your  application. 

(3)  If  you  submit  your  application  through 
the  Internet  via  the  e-Grants  Web  site,  you 
will  receive  an  automatic  acknowledgment 
when  we  receive  your  application. 

Parity  Guidelines  Between  Paper  and 
Electronic  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  the 
pilot  project  that  allows  applicants  to 
use  an  Internet-based  electronic  system 
for  submitting  applications.  This 
competition  is  among  those  that  provide 
for  the  electronic  submission  of 
applications  by  all  applicants.  Under 
this  system,  called  e-APPLICATION.  an 
applicant  submits  a  grant  application  to 
us  electronically,  using  a  current 
version  of  the  applicant's  Internet 
browser.  To  see  e-APPLICATION  visit 


the  following  address:  http://e- 
grants.ed.gov. 

Users  of  e-APPLICATION.  a  data 
driven  system,  will  be  entering  data  on- 
line while  completing  their 
appUcations.  This  wiU  be  more 
interactive  than  just  e-maiUng  a  soft 
copy  of  a  grant  application  to  us.  If  you 
submit  an  application  electronically,  the 
data  you  enter  on-line  will  go  into  a 
database  and  ultimately  will  be 
accessible  in  electronic  form  to  our 
reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
APPLICATION,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer 
review  (e-READER)  system  and  to 
increase  the  participation  of 
discretionary  programs  offering  grantees 
the  use  of  the  electronic  annual 
performance  reporting  (e-REPORTS) 
system. 

Because  this  competition  mandates 
the  filing  of  electronic  applications,  the 
following  guidelines  apply  only  if — as 
described  elsewhere  in  this  notice — we 
have  granted  you  a  waiver  to  submit  an 
application  in  paper  format. 

"To  help  ensure  parity  and  a  similar 
look  between  electronic  and  paper 
copies  of  grant  applications,  we  are 
asking  each  applicant  that  submits  a 
paper  application  to  adhere  to  the 
follovking  guidelines: 

•  Submit  your  application  on  8Vz''  by 
11"  paper. 

•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
docimient.  You  may  also  use  boldface 
type,  underlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  your 
application  should  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
included,  does  not  count  against  any 
page  limitation. 

•  •  Place  a  page  number  at  the  bottom 
right  of  each  page  beginning  with  1,  and 
nujnber  your  pages  consecutively 
throughout  yovu  document. 

Program  Authority:  20  U.S.C.  7271  at  seq. 

Dated:  May  9,  2003. 
Nina  S.  Rees, 

Deputy  Under  Secretary  for  Innovation  and 
Improvement. 

Appendix 

Instructions  for  Estimated  Public  Reporting 
Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 


a  collection  of  information  unless  it  displays 
a  valid  OMB  control  number.  The  valid  OMB 
control  number  for  this  collection  of 
information  is  1855-0006.  Expiration  date: 
May  31.  2004.  We  estimate  the  time  required 
to  complete  this  collection  of  information  to 
average  60  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If^ou  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  Washington.  DC 
20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  submission  of 
this  form,  write  directly  to:  Diane  Austin, 
U.S.  Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202-6140. 

Instructions  for  Application  Narrative 

Before  preparing  the  Application  Narrative 
you  should  read  carefully  the  description  of 
the  program,  the  I  ""formation  regarding 
priorities,  and  the  selection  criteria  we  use  to 
evaluate  applications. 

The  narrative  should — 

1.  Begin  with  an  abstract;  that  is.  a 
summary  of  your  proposed  project; 

2.  Describe  your  proposed  project  in  light 
of  each  of  the  selection  criteria  in  the  order 
in  which  we  list  the  criteria  in  this  notice; 

3.  List  each  function  or  activity  for  which 
you  are  requesting  funds;  and 

4.  Include  any  other  pertinent  information 
that  might  assist  us  in  reviewing  your 
application.  When  applying  for  funds  as  a 
consortium,  individual  eligible  applicants 
must  enter  into  an  agreement  signed  by  all 
members.  The  consortium's  agreement  must 
detail  the  activities  each  member  of  the 
consortium  plans  to  perform,  and  must  bind 
each  member  to  every  statement  and 
assurance  made  in  the  consortium's 
application.  The  designated  applicant  must 
submit  the  consortium's  agreement  with  its 
application. 

Note:  The  section  on  PAGE  LIMIT 
elsewhere  in  this  application  notice  applies 
to  your  application. 

Instructions  for  Budget  Narrative 

The  budget  should  reflect  costs  that  are 
reasonable  and  necessary  for  administration, 
and  for  developing  and  implementing 
activities  described  in  the  narrative. 
Complete  ED  Form  524  Section  A — Budget 
Summary  U.S.  Department  of  Education 
Funds  to  indicate  funds  requested  for  the  36- 
month  project  period.  Complete  ED  Form 
Section  B— Non-Federal  Funds  to  indicate 
support  from  other  public  or  private  United 
States  sources. 

Fill  in  columns  (a)  Project  Year  1;  (b) 
Project  Year  2;  Project  Year  3;  and  (f)  Total. 
In  addition  to  ED  Form  524,  applicants  must 
attach  budget  detail  pages  that  itemize  and 
explain  the  costs  requested  for  each  budget 
category  for  each  year  of  the  project.  The 
budget  forms  and  budget  detail  pages  are  not 
included  in  the  page  limit. 

Note:  Successful  applicants  will  be 
expected  to  report  annually  on  the  progress 
of  each  project  or  study  included  in  the  grant. 
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including  a  description  of  preliminary  or  key      in  goals,  objectives,  methodology,  or  planned 
findings  and  an  explanation  of  any  changes         products  or  publications. 


BtLUNG  CODE  4000-01-P 


0MB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about 
a  new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant  awards  under 
Dq)artment  programs.  This  provision  is  Section  427 
of  GEPA,  enacted  as  part  of  the  Improving  America's 
Schools  Act  of  1994  (Public  Uw  (P.L.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPLICATIONS 
TO  ADDRESS  THIS  NEW  PROVISION  IN 
ORDER  TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for 
projects  or  activities  that  it  carries  out  with  fluids 
reserved  for  State-level  uses.  In  addition,  local 
school  districts  or  other  eligible  applicants  that  apply 
to  the  State  for  funding  need  to  provide  this 
descripticm  in  their  applications  to  the  State  for 
funding.  The  State  would  be  re^xmsibie  for  ensuring 
that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as 
described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its 
application  a  descripticm  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable  access  to,  and 
participation  in,  its  Federally-assisted  program  for 
students,  teachers,  and  other  program  beneficiaries 
with  special  needs.  This  provision  allows  applicants 
discretion  in  developing  the  required  description. 
The  statute  highlights  six  types  of  barriers  that  can 
impede  equitable  access  or  participation:  gender, 
race,  national  origin,  color,  disability,  or  age.  Based 
on  local  circumstances,  you  should  determine 
whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  such  access  «- 
participation  in,  the  Federally-funded  project  or 
activity.  The  desoiption  in  your  application  of  steps 
to  be  talcen  to  overcome  these  barriers  need  not  be 
lengthy,   you  may  provide  a   clear  and  succinct 


description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.  In 
addition,  the  information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be  discussed  in 
connection  with  related  topics  in  the  application. 

.  Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fiilly 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  ai^oved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  aii^licant  that  proposes  to  carry  out  an 
adult  literacy  prefect  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project 
to  such  potential  participants  in  their  native 
language. 

(2)  An  ^^)plicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  avail^le 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students 
and  is  concCTned  that  girls  may  be  less  likely 
than  boys  to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach"  efforts  to 
girls,  to  enoxirage  their  enrollment. 

We  recognize  that  many  q>plicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of 
access  and  participation  in  their  grant  programs,  and 
we  appreciate  your  co(^)eration  in  re^xmding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
unless  such  cdlection  di^lays  a  valid  0MB  control  number.  The  valid  0MB  control  number  for  this  information 
collection  is  1890-0007.  The  time  required  to  complete  this  information  collection  is  estimated  to  average  l.S  hours 
per  response,  including  the  time  to  review  instructiais,  search  existing  data  resources,  gather  the  data  needed,  and 
complete  and  review  the  information  cdlection.  If  yoa  have  any  conunents  concerning  the  accuracy  of  tiic  time 
estimate(s)  or  suggestions  for  improving  this  fmn,  please  write  to:  Director,  Grants  Policy  and  Oversight  Staff, 
U.S.  Dq>aitment  of  Education,  400  Mar^and  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3), 
Washington,  DC  20202-4248. 
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Application    for    Federal 

E  ducation  A  ssistance    (ED  424 


U.S.  Department  of  Education 

Form  Approved 
A'^^Mgy.y  0MB  No.  187S-0106 

^^^^  E)(p.11/3(V20W 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 
2.  Applicant's  D-U-N-S  Number 


State 


County 


ZIP  Code  *  4 


3.  Applicant's  T-l-N 


8|4|3|s 


1 


D 


4.  Catalog  of  Federal  Domestic  Assistance  #: 

"ntte  Arts  in  Education  Model  Development  and  Dissemination 
Grant  Program 

5.  Project  Director 

Ad*e5s: 


6.  Novice  Applicant     | |  Yes    I I  No 

7.  Is  the  applicant  delinquent  on  any  Federal  debt?    LJ  Yes    LJ  No 
(If  "Yes, "  attach  an  explanation.) 


8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.) 


City 
Tel.#:. 


Swe 
Faxf: 


ZIPCodB  *  4 


E-Mail  Address: 


A  Stale 

B  Local 

C  Special  District 

D  Indian  Tribe 

E  Individual 

F  Independent  Sdwol 
District 


G  Public  College  or  Univef^ity 

H  Private.  Non-Prof i(  College  or  University 

I  Non-Profit  Organization 

J  Private.  Profit-Making  Organization 

K  Other  (Specify): 


Application  Information 


9.  Type  of  Submission: 
— PreApplication 

I jconstnxtion 

I I  Non-Constnjction 


—Application 


D 
D 


CorstmctJon 
Non-Constiuction 


10.  Is  application  subject  to  review  by  Execuive  Order  1 2372  process? 

I I  Yes  (Date  made  available  to  the  ExecUive  Order  12372 

process  for  review): 


12.  Are  any  research  activities  Involving  human  subjects  planned  at  any  time 
during  the  proposed  project  period? 

d  Yes  (Go  to  12a.)     O  No  (Go  to  item  13.) 

12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

I I     Yes  (Provide  Exempjion(s)#)^_ 

I I    No  (Provide Assurance*): 


LJ  No  (If  "No,"  check  appropriate  box  below.)  • 

I I  Program  is  not  covered  by  E.0. 12372. 

I I  Program  has  not  been  selected  by  State  for  review. 


11.  Proposed  Project  Dates: 


Start  Date: 


Estimated  Funding 


End  Date: 


14a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


.00 
.00 


.00 


.00 


.00 


.00 


0.00 


Authorized  Roprcscntativ 


15.  Tothebestofmyknowledgeandbelief.alldatainthispreapplication/applicationaretrueand 
correct  Thedocumenthasbeendulyauthorizedbythegovemingbodyoftheapplicantand 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awvded. 


a.  Authorized  Representative  (Please  type  or  print  name  clearly.) 


b.  r«ie 


c.  Tel.#:. 


Fax*: 


d.  E-Mail  Address: 


e.  Signature  of  Authorized  Representative 


Date:. 
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Instructions  for  ED  424 


1 .  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undatake  the  assis- 
tance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  Ifyour 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 
URL:  http://www.dnb.com. 

3.  TaxIdentiricationNumber.  Enterthetaxpayer'sldentiTicationnumber 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistartce  is 
requested.  The  CFDA  number  can  befound  In  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant  Check  "Yes"  or  "No"  only  if  assistaiKe  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  t>lank. 

Check  "Yes"  if  you  meet  the  requirementsfor  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
entitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifies  that  it  meets  these  novice  applicant  requirements.  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  authorized 
representative.  CategoriesofdebtincludedelinquentauditdisallowarKes, 
loans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

9.  TypeofSut)mission.  See  "Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  1 2372.  See  "Definitions  for  Form  ED  424"  attached. 
Check  "Yes"  if  the  application  is  sutyect  to  review  by  E.0. 123^2.  Also, 
please  enter  the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digit  year  (e.g.,  12/12/2001). 

12.  Human  Subjects  Research.  (See  I. A.  "Definitions"  in  attached  page 
entitled  "Definitions  for  Form  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
involving  human  subjects  are  not  planned  at  any  time  during  the  proposed 
project  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

If  Human  Subjects  Research.  Check  "Yes"  if  research  activities  In- 
volving human  sut>iects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 
site  or  collaborating  Institution.  Check  "Yes"  even  If  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I .  B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424.") 

12a.  If  Human  Sut>jects  Research  is  Exempt  from  the  Huntan  Subjects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  In  I  I.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424. "  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


1 2a.  If  Human  Sulyects  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No"  if  some  or  all  of  the  planned  research 
activities  are  covered  (not  exempt).  In  addition,  follow  the  Instructions 
in  II. B.  "Nonexempt  Research  Narrative"  In  the  page  entitled  'Defini- 
tions for  Form  ED  424."  Insert  this  narrative  immediately  following  (tie 
ED  424  face  page. 

12a.  Human  Sut>jects  /Vssurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  (OHRP),  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  If  the  applicant  dees  not 
have  an  approved  assurance  on  file  with  OHRP.  enter  "None. "  In  this 
case,  the  applk:anL  by  signature  on  the  face  page,  is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  sut>ject$ 
assurance  upon  request  t>y  the  designated  ED  official.  If  the  application 
is  recommended/selected  for  funding,  ttie  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Instittitional  Review  Board  Approval.  ED  does^nt 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plicatiort  However,  ifanappllcation  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica* 
tion  to  ED  within  30  days  after  the  formal  request  | 

13.  Project  Title.  Enter  a  brief  desaiptive  title  of  the  project  Ifmorethan  I 
one  program  Is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  Ifappropriate  (e.g.,  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  Forpreapplications.useasepar 
rate  sheet  to  provide  a  summary  desaiption  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  deaeases,erKlose  the  amounts  in 
parerMheses.  Ifbothbasicandsupptemenialamountsarelncluded.show 
breakdown  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  arxl  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant  Acopy  of  the  governing  body'sauthorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  In  the  appi  icani's 
office.  Be  sure  to  enter  the  telephone  arxl  fax  number  and  e-mai  I  ad- 
dress of  the  authorized  representative.  Also,  in  item  1  Se,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  field. 


Paperwork  Burden  Statement  According  to  the  Paperwork  Reduction 
Act  of  1 995,  no  persons  are  required  to  respond  lo  a  collection  of  Information 
unless  such  collection  displays  a  valid  0MB  control  number.  The  valid  0MB 
comrol  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  collection  Is  estinrtaled  to  average  between 
15  and  45  minutes  per  response,  including  the  time  lo  review  Instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  col  lectioa  If  you  have  any  comments  coTKernlng  the 
accuracy  of  the  estlmate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education,  VMKhington,  DC.  20202- 
4651.  If  you  have  conwnents  or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form  write  directly  to:  Joyce  I.  Mays,  /Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets, 
S.W.  ROB-3,  Room  3633,  Washington.  D.C.  20202-4725. 
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Application    for    Federal 
Education  Assistance     (ED  424) 


Applicant  Information 


U.S.  Department  of  Education 


Form  Approved 

0MB  No   1875-0106 

Exp  11/30/20W 


1.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 

2.  Applicant's  D-U-N-S  Number        I   _  L.  I I       I       I       !       I 

3.  Applicant's T-l-N       J_     "!      !      |      |  I      I      i 

4.  Catalog  of  Federal  Domestic  Assistance  #:  I  8  I  4  I  3  I  5  i  1  ^D^\ 

VUe.  Arts  in  Education  Mode!  Development  and  Dissemination 
Grant  Program 

5.  Project  Director: 

Address: 


State  County 

6.  Novice  Applicant     | |  Yes    I (No 


ZIP  Code  +  4 


7.  Is  the  applicant  delinquent  on  any  Federal  debt?    | |  Yes     I | 

(If  "Yes,  "  attach  an  explanation.) 


No 


8   Type  of  Applicant  (Enter  appropriate  letter  in  the  box.) 


City 
Tel.  #: 


State 
Fax#:_ 


ZIP  Code  *  4 


E-Mail  Address: 


A  State 

8  Local 

C  Special  District 

D  Indian  Tribe 

E  Individual 

F  Independent  School 
District 


G  Publ  ic  Col  lege  or  University 

H  Private.  Non-Profit  College  or  University 

I  Non-Profit  Organization 

J  Private,  Profit-Making  Organization 

K  Other  (Specify): 


Application  Information 


9.  Type  of  Submission: 
— PreApplication 

I I  Construction 

I I  Non-Construction 


—Application 

I I  Constnxtion 

I I  Non-Construction 


IC.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 

I I  Yes  (Date  made  available  to  the  Executive  Order  12372 

process  for  review): 

I I  No  (If  "No, "  check  appropriate  box  below.)  • 

I I  Program  is  not  covered  by  E.0. 12372. 

I 1  Program  has  not  been  selected  by  State  for  review. 


1 2.  Are  any  research  activities  involving  human  suljjects  planned  at  any  time 
during  the  proposed  project  period? 

LJ  Yes  (Go  to  12a.)     EH   No  (Goto  item  13.) 

1 2a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

I I     Yes  (Provide  Exemption(s)  #); 

I I     No  (Provide  Assurance  #): 


1 3.  Descriptive  Title  of  Applicant's  Project: 


Start  Date: 


End  Date: 


11.  Proposed  Project  Dates: 


Es-timated  Funding 


14a.  Federal 


.00 


b.  Applicant 


.00 


c.  State 


.00 


d.  Local 


.00 


e.  Other 


f.   Program  Income        $ 


.00 
.00 


g.  TOTAL 


0.00 


Authorized:  Representative  Information 


15.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/application  are  true  and 
correct.  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Authorized  Representative  (Please  type  or  print  name  clearly) 


b.  Title 


c.  Tel.#: 


Fax*: 


d.  E-Mail  Address: 


e.  Signature  of  Authorized  Representative 


Date: 
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-Instructions  for  ED  424^^^ 


I 


1.     Legal  Name  and  Address    Enter  the  legal  name  of  applicant  and  the 
,  name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 

'         tance  activity. 

I  2.     D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 

organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 

;         ber  by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 

I         Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  following 

URL:  http:/'vwvw.dnb.com. 

'  3.     Tax  Identification  Numtier.  Enter  the  taxpayer's  identification  number 
I         as  assigned  by  the  Internal  Revenue  Service. 

;  4.     Catalog  of  Federal  Domestic  Assistance  (CFOA)  Number.  Enter 
I         the  CFDA  number  and  title  of  the  program  under  which  assistance  is 

requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 

and  the  application  package. 

Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mai  I  address  of  the  person  to  be  contacted  on  matters  involving  this  appi  i- 
cation. 

Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
i  entitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 
i  certifies  that  it  meets  these  novice  appI  icant  requirements.  Check  "No"  if 

'  you  do  not  meet  the  requirements  for  novice  appI  icants. 

;  7.     Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
i  tion  is  delinquent  on  any  Federal  debt.    (This  question  refers  to  the 

applicant's  organization  and  not  to  the  person  who  signs  as  the  authorized 
{  representative.  Categories  of  debt  include  delinquent  audit  disallowances, 

I  loans  and  taxes.)  Otherwise,  check  "No." 

;  8.     Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

i  9.     Type  of  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

i 

ilO.     Executive  Order  12372.  See  "Definitions for  Form  ED  424"  attached. 

i  Check  "Yes"  if  the  application  is  subject  to  review  by  E.0. 12372.  Also, 

!         please  enter  the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
j         Otherwise,  check  "No." 

1 11.     Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 

i         digityear(e.g„  12/12/2001). 
I 

i12.     Human  Subjects  Research.  (See  I  A.  "Definitions"  in  attached  page 
entitled  "Definitions for  Form  ED424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
involving  human  subjects  are  not  planned  at  any  time  during  the  proposed 
project  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

If  Human  Subjects  Research.  Check  "Yes"  if  research  activities  in- 
volving human  sut>jects  are  planned  at  any  time  during  the  proposed  project 
period,  elttier  at  the  applicant  organization  or  a!  any  other  performance 
site  or  collatmrating  institution.  Check  "Yes"  even  if  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I.B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424.") 

12a.  If  Human  Subjects  Research  is  Exempt  from  the  Human  Subjects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  in  II.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424  "  Insert  this  narrative  immediately  following  the'ED 
424  face  page. 


12a.  If  Human  Subjects  Research  is  Not  Exempt  from  Hjrrian  Sub- 
jects Regulations.  Check  "No"  if  some  or  all  of  the  planned  research 
activities  are  covered  (not  exempt).  In  addition,  follow  the  instructions 
in  II. B.  'Nonexempt  Research  Narrative"  in  the  page  entitled  "Defini- 
tions for  Form  ED  424."  Insert  this  nan^ali  ve  immediately  following  the 
ED  424  face  page. 

J. 
12a.  Human  Sutyects  Assurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  (OHRP),  U.S.  De-  j 
partment  of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  If  the  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None  "  In  this 
case,  the  applicant  by  signature  on  the  face  page,  is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjects 
assurance  upon  request  by  the  designated  ED  official.  If  the  application 
is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication. However,  if  an  application  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request 

13.  Project  Title.  Enterabriefdesaiptivetitleoftheproject.  Ifmorethan 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preapplications,  use  a  sepa- 
rate sheet  to  provide  a  sun>mary  description  of  this  project. 

14.  Estimated  Funding.  Amount  requested  or  to  be  contritnjted  during 
the  first  funding/budget  period  by  each  contributor.  Value  of  m-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  decreases,  enclose  tfie  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  Acopy  of  the  governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  in  the  applicant's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mai  I  ad- 
dress of  the  authorized  representative.  Also,  in  item  1 5e,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  date 
signed  field. 


Paperwork  Burden  Statement  According  to  the  Paperwork  Reduction 
Act  of  1 995,  no  persons  are  required  to  respond  to  a  colleaion  of  information 
unless  such  collection  displays  a  valid  0MB  control  number.  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  ttie  time  to  review  instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collection.  If  you  have  any  comments  concerning  the 
accuracy  of  the  e5timate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  US.  Department  of  Education,  Washington.  DC.  20202- 
4651 .  If  you  have  comments  or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form  write  directly  to:  Joyce  I .  Mays,  Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets. 
S,W.  ROB-3,  Room  3633.  Washington.  DC.  20202-4725. 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
fromEDthat— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding: 

Has  never  been  a  nwmber  of  a  group  application,  submitted 
in  accordance  with  34  CFR  75.127-75,129,  that  received  a 
grant  under  the  program  from  which  it  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  In  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.1 27-75.129.  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 

Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buildings,  or  any 
combination  of  such  activities  (including  architects'  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
r?ieet  standards,  remodeling  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures 01  structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  1 2372.  The  purpose  of  Executive  Order  12372  is 
to  foster  an  intergovernmental  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
velopment. The  application  notice,  as  published  in  the  Federal  Reg- 
ister, informs  the  applicant  as  to  whether  the  program  is  subject  to 
the  requirements  of  E.0. 1 2372.  In  addition,  the  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  if  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact  For  additional  information  on  E.0. 12372  go  to 
http://www.cfda.gov/public/eo1 2372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
I.   Definitions  and  Exemptions 
A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


— Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge." 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

— Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  interaaing  with  the  individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  and  Information  which  has  t>een  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
instructional  techniques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tified, directly  or  through  identifiers  linked  to  the  subjects;  and  (b) 
any  disclosure  of  the  human  subjects '  responses  outside  the  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects '  financial  standing,  employability, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  when  the  investigator(s)  do  not  participate  in  the 


Federal  Register / Vol.  68,  No.  94 /Thursday,  May  15,  2003 /Notices 


26443 


activities  t>eing  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  orjurisdiction  in 
which  the  research  will  be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens,  if 
these  sources  are  publicly  available  or  if  the  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  vtrhich  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtzining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

II.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exemption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  1 2a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  nan-ative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  section 
of  the  application,  be  succinct. 


(1)  Human  Subjects  Involvement  and  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  subjects 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  criteria 
for  IrKlusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
nr)ental  disabilities,  pregnant  women,  prisoners.  Institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
otnained  from  individually  identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Ir>dicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  t>e  sought  and 
obtained,  wtw  will  seek  it  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting  con- 
sent. State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result ,of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 
result. 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  their  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, D.C.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education  s  Protection  of  Human  Sutijects  in 
Research  Web  Site  at  http://www.ed.gov/offices/OCFO/ 
humansub.html 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  Vhe  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division.  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Papenwori<  Reduction  Pnjject  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions  > 

This  fomi  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  infonmation  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  rf 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (aHe):  Show  the  total  budget 
request  for  each  prefect  year  for  which  funding  is 
requested. 

Line  12.  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provkje  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shouU  be  shown 
for  each  applicable  budget  category  on  lines  1-1 1 
of  Section  B. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contrftxjtions  are  provkjed,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  conbibution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contiibuted  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are-provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 
Pay  attention  to  aoplkaible  orogram  specific 

insfa\Jctions.  if  attached.  , 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  diving  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applrcable  to  ttiis  program,  provide  the  rate 
and  baseon  which  fringe  benefits  are 
cakxilated. 

4.  Provide  other  explanations  or  comnients  you 
deem  necessary. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reductkxi  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  arxj 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positk>ns  for  a  purpose  that  constitutes  or 
presents  tt>e  appeararKe  of  personal  or  organizational 
conflk:t  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  worit  within  the  applicable 
tinrw  frame  after -receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  7. 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  pro-ams  furxled  under 

or)e  of  the  19  statutes  or  regulatkxis  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administratkxi  (5  C.F.R.  900,  Si4)part  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscriminatkm.  These  include  but  are  not  limited  to: 
(a)  TrtJe  VI  of  the  Civl  Rights  Act  of  1964  (P.L.  88-352) 
whwh  prohibits  discriminatkm  on  the  basis  of  race,  cotor 

cr   natkxial   origin;    (b)   Title    IX   of  the   Educatkm  8. 

Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  whwh  prohibits  discriminatkx)  on 
the  basis  of  sex;  (c)  Sedkxi  504  of  the  Rehabilitatkm 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  wh«h 
prohibits  discrimination  on  the  t>asis  of  handicaps;  (d) 
ttte  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  t>asis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended. 
relating  to  norxjiscrimination  on  the  basis  of  drug 
atxjse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  atxjse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of  ak»hol 
and  drug  abuse  patient  records;  (h)  Titie  VIII  of  \he 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq),  as 
amerxled,  relating  to  norxliscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
norxliscrimination  provisions  in  the  specific  statute(s) 
under  whk:h  application  for  Federal  assistance  is  being 
made;  and.  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  whk:h  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  tt>e 
requirements  of  Tittes  II  and  III  of  the  Uniform 
Retocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitatiie  treatment  of  persons  displaced  or 
wtiose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicable,  with  provisioris  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  Hmit  the  political  activities  of  emptoyees  whose 
principal  emptoyPDent  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


NwvkMis  EdWon  Usabte 


Authorized  for  Local  Reproduction 


Standwd  Fonii  4248  (R*v.  7-97) 
PrMcrilMd  by  OMB  Circuiar  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  use.  §§276a to 276a-7).  the  Copeland  Act 
(40  U.S.C.  §276c  ana  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  Qomply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  confomiity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  (P.L  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L  93- 
205). 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFIC'aL 


APPLICANT  ORGANIZATION 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properthss),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544.  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  bkxxJed  animals  heW  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  constnjction  or 
rehabilitation  of  residence  structures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Orcular  No.  A-133. 
"Audits  of  States.  Local  Governments,  and  Non-ProfR 
Organizations.' 

Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  polides 
goveming  this  program. 


TITLE 


DATE  SUBMITTED 


SUndard  Form  424B  (ftev.  7-97)  Back 


Federal  Register /Vol.  68.  No.  94  /  Thursday,  May  15,  2003 /Notices 


26449 


CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  betow  to  determine  the  certification  to  w^iich  they  are  required  to  attest.  Applicants 
should  also  review  the  instructkxis  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certificatk>n  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dnjg-Free  Workplace 
(Grants)."  The  certificatkjns  shall  be  treated  as  a  material  representation  of  fact  upon  whrch  reliance  will  be  placed  when  the 
Department  of  Education  detemnines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sectrans  82.105  and  82.1 10.  the  apptkant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
pakl.  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  offrcer  or  empkiyee  of 
any  agency,  a  Memt>er  of  Congress,  an  offrcer  or  empk>yee  of 
Congress,  or  an  emptoyee  of  a  Member  of  Congress  in 
connectxm  with  tfie  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement  and  the  extenskm.  continu- 
atkm,  renewal,  amendment,  or  modificatkxi  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
l)een  pakJ  or  will  l>e  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  empk>yee  of  Corvgress.  or 
an  emptoyee  of  a  Memt>er  of  Congress  in  connectkMi  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Fomrj  to 
Report  Lobbying,"  in  accordance  with  its  instructk)ns; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certificatnn  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subredpients  shall  certify  and  disckise  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549.  Debannent  and 
Suspensk>n,  and  Implemented  at  34  CFR  Part  85.  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily  excluded  ftx)m 
covered  transactk>ns  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tksn  been  convk:ted  of  or  had  a  dvil  judgement  rendered 
against  them  for  commission  of  ft-aud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  perfomiing  a 
publk:  (Federal.  State,  or  k>cal)  transaction  or  contract  under  a 
public  transactk>n;  vk)latH}n  of  Federal  or  State  antitrust 
statutes  or  commisskxi  of  embezzlement,  theft,  forgery, 
bribery,  falsificatkxi  or  destructton  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indk:ted  for  or  otherwise  criminally  or  civilty 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transactkxi  (Federal,  State,  or  kxal) 
tenninated  for  cause  or  default  and 

B.  Where  the  applk:ant  is  unable  to  certify  to  any  of  the  state- 
ments in  ttiis  certificatkKi,  he  or  she  shall  attach  an 
exptanatkxi  to  this  appik:atkxi. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dmg-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sectrons  85.605  and  85.610  - 

A.  The  appircant  certifies  ttiat  it  will  or  will  continue  to  provide  a 
drug-free  wortcptace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distributkxi.  dispensing,  possesskxi,  or  use  of  a 
controlled  substance  is  prohibited  in  tfie  grantee's  wortcplace  and 
specifying  the  actkxis  that  will  be  taken  against  employees  for 
violatkHi  of  such  prohibitkxi; 

(b)  Establishing  an  on-going  dmg-free  awareness  program  to 
inform  empk}yees  about 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  polk:y  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitatkxi.  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  ttiat  may  be  imposed  upon  employees  for  drug 
abuse  vtolattons  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  perfonnance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  para- 
graph (a)  t)»t  as  a  conditton  of  employment  under  the  grant  the 
emptoyee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  convKtton  for  a 
vtolatton  of  a  criminal  dr\jg  statute  occurring  in  the  woricplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Offtce  Building  No.  3),  Washington.  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  following  actions,  wKhin  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2).  with  respect  to  any 
employee  who  is  so  convicted; 

(1)  Taking  appropriate  personnel  action  against  such  an  enr>- 
ployee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  tha 
unlawful  manufacture,  distributk>n,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  ofFense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convictkjn,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notk»  shall  include  the  klentification  number(s)  of 
each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementatk>n  of  paragraphs 
(a),  (b),  (c).  (d),  (e),  and  (0- 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  worttplaces  on  file  that  are  not  kJentified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 


-\ 
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Certification  Regarding  Debarment,  Suspension,  ineiigibiiity  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certmcatkjn  is  required  by  the  Department  of  Educatwn  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension  34  CFR 
Part  85.  for  all  tower  tier  transactions  meeting  the  threshoW  and  tier  requirements  stated  at  Section  85.1 10. 


Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  tower  tier 
participant  is  provkiing  the  certiftoation  set  out  betow. 

2.  The  certiftoatton  in  this  clause  is  a  material  representation  of  ^ct 
upon  whtah  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  tower  tier  partkdpant 
knowingly  rendered  an  erroneous  certifteatton,  in  additton  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  whtoh  this  transactton  originated  may  pursue  availat>le 
remedies,  including  suspenston  and/or  debarment. 

3.  The  prospective  tower  tier  parttoipant  shaH  provtoe  immediate 
written  nottoe  to  the  person  to  wtwch  this  proposal  is  submitted  if  at 
any  time  the  prospective  tower  tier  partkapant  learns  that  its  certifk»- 
tion  was  erroneous  when  submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

I 

4.  Ttie  terms  'covered  transactton,'  'debarred,*  'suspended,' 
'ineligible.'  'tower  tier  covered  transactton,"  'participant,' '  person,' 
'primary  covered  transactton," "  principal,'  'proposal,'  and  "voluntarity 
excluded,'  as  used  in  this  clause,  have  the  meanings  set  out  in  the 
Definitk>ns  and  Coverage  secttons  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  whtoh  this  proposal  is 
sutxnjtied  for  assistance  in  ot>taining  a  copy  of  ttx>se  regulattons. 

5.  The  prospective  tower  tier  participant  agrees  by  submitting  this 
proposal  that,  shoukl  the  proposed  covered  transaction  be  entered 
into,  K  shall  not  knowirigly  enter  into  any  tower  tier  covered  transactton 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
votontarily  excluded  from  participation  In  this  covered  transactton. 
unless  authorized  by  the  department  or  agency  with  whtoh  tNs 
tansadion  originated. 


6.  The  prospective  kjwer  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  "Certrficatton  Regarding 
Debarment,  Suspenston.  IneHgibiBty,  and  Voluntary  Exclustoo-Lower 
Tier  Covered  Transactions,"  without  modiftoation.  in  all  k>wer  tier 
covered  b^nsactions  and  in  aH  solkatations  for  tower  tier  covered 
transactions. 

7.  A  partkapant  in  a  covered  bansaction  may  rely  upon  a  certiftoation 
of  a  prospective  participant  in  a  tower  tier  covered  transaction  that  rt  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  tt>e  certification  Is  erroneous. 
A  participant  may  deckle  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  patidpant  may  but  is 
not  required  to,  check  the  Nonjxocurement  List 

8.  Ncthtog  contained  to  the  foregoing  shall  be  consb^jed  to  require 
establishment  of  a  system  of  records  In  order  to  render  in  good  faith  the 
certiftoation  required  by  this  dause.  The  knowledge  and  infonfnation  of 
a  participant  is  not  required  to  exceed  ttwit  wtitoh  is  normally  possessed 
by  a  prudent  person  in  tt>e  ordinary  course  of  business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  partkapant  in  a  covered  bansaction  knowingly  enters 
into  a  tower  tier  covered  transactton  with  a  person  who  is  suspended. 
det>arred,  ineligtote.  or  voluntariy  excluded  from  participation  in  tfiis 
bansaction,  in  addition  to  other  ren>edies  available  to  the  Federal 
GovemmerU,  the  deparbnent  or  agency  with  whtoh  this  trwwaction 
originated  may  pursue  avalable  rentedies.  Inctodtng  suspenston  and/or 
debarment. 


Certification 


(?) 


(9 


The  prospective  tower  tier  partkapant  certifies,  by  submisston  of  this  proposal,  that  neiiher  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debannent.  declared  ineligible,  or  voluntarily  excluded  from  patdpation  in  this  bansaction  by  any  Fedard 
department  or  agency. 

Where  the  prospective  tower  tier  partfcipant  is  unaMe  to  certify  to  any  of  the  statements  in  this  certiffcation,  such  prospective  parttoipant  shaH 
attach  an  explanation  to  this  proposal  ^^ 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


E)  80-0014. 9/90  (Replaoes  GCS^)09  (REV.12/88).  whtoh  is  obsolete) 
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Certification  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

1  understand  that  34  CFR  75.60, 75.61 ,  and  75.62  require  that  I  make  specific  certifications  of  ehgibihty  to  the  U.S.  DepaiUnent  of 
Education  (ED)  as  a  condition  of  applying  for  Federal  funds  in  certain  programs  and  that  these  requirements  are  in  addition  to  any  other 
ehgibility  requirements  that  ED  imposes  under  program  regulations.  Under  34  CFR  75.60  -  75.62: 

1.  I  certify  that: 

-    A.    I  do  not  owe  a  debt,  or  I  am  current  in  repaying  a  debt,  or  I  am  not  in  de&ult  (as  that  term  is  used  at  34  CFR  Pan  668)  on  a 
debt: 

1 .  To  the  Federal  Govenvnent  under  a  nonprocurement  transaction  (e.g.,  a  previous  loan,  scholarship,  grant,  or 
cocq)erative  agreement);  or 

2.  For  a  fellowship,  scholarship,  stipend,  discretionary  giant,  or  loan  in  any  program  of  ED  that  is  subject  to 
34  CFR  75.60,  75.61,  and  75.62,  including: 

Federal  Pell  Grant  Program  (20  U.S.C.  1070a,  et  seq.); 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program (20  U.S.C.  1070(b),  et  seq): 

State  Student  Incentive  Grant  Program  (SSIG)  20  U.S.C.  1070c,  et  seq.); 

Federal  Perkins  Loan  Program  (20  U.S.C.  1087aa,  et  seq.); 

Income  Contingent  Direct  Loan  Demonstiation  Project  (20  U.S.C.  1087a,  note); 

Federal  Stafford  Loan  Program,  Federal  Supplemental  Loans  for  Students  [SLS],  Federal  PLUS,  or  Federal 

Consolidation  Loan  Program  (20  U.S.C.  1071,  et  seq.); 

William  D.  Ford  Federal  Direct  Loan  Program  (20  U.S.C.  1087a,  et.  seq.); 

Cuban  Student  Loan  Program  (20  use.  2601,  et  seq.); 

Robert  C.  Byid  Honors  Scholarship  Program  (20  U.S.C.  1070d-31,  et  seq.); 

Jacob  K.  Javits  Fellows  Program  (20  U.S.C.  1 134h-l  1341); 

Patricia  Roberts  Harris  Fellowship  Program  (20  U.S.C.  1  I34d-1 134g); 

Christa  McAuliffe  Fellowship  Program  (20  U.S.C.  1105-1 105i); 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262); 

Rehabilitation  Long-Term  Training  Program  (29  U.S.C.  774(b)); 

Paul  Douglas  Teacher  Scholarship  Program  (20  U.S.C.  1 104,  et  seq); 

Law  Enforcement  Education  Program  (42  U.S.C.  3775); 

Indian  Fellowship  Program  (29  U.S.C.  774(b)); 

Teacher  Quality  EnhaiKement  Grants  Program  (20  U.S.C.  1021,  et  seq.); 

OR 

B.     I  have  made  arrangements  satisfactory  to  ED  to  repay  a  debt  as  described  in  A.  1 .  or  A.2.  (above)  on  which  1  had  not  been 
current  in  repaying  or  on  which  I  was  in  default  (as  that  term  is  used  in  34  CFR  Part  668). 

n.       •    I  certify  also  that  1  have  not  been  declared  by  a  judge,  as  a  condition  of  sentencing  under  section  530 1  of  the  Anti-Drug  Abuse 
Act  of  1988  (21  use.  862),  ineligible  to  receive  Federal  assistance  for  the  period  of  this  requested  funding. 

I  understand  that  providing  a  false  certification  to  any  of  the  statements  above  makes  me  liable  for  repayment  to  ED  for  funds  received  on 
the  basis  of  this  certification,  for  civil  penalties,  and  for  criminal  prosecution  under  1 8  U.S.C.  1001 . 


(Signature) 


(Date) 


(Typed  or  Printed  Name) 
Name  or  number  of  ED  program  under  which  this  certification  is  being  made: 
ED  80-0016  (Revised  2/01) 
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1.  Type  of  Federal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

O  Prime  Q  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Departinent/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known- 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


.i  .•  Infoonatior)  raquested  through  this  forni  is  authohzsd  by  title  31  U.S.C.  section 
'  1352.  This  disclosure  of  lobbying  activities  is  a  inatehal  representation  of  fact 
upon  which  reliance  was  placed  by  the  tier  above  when  this  transaction  was  made 
or  entered  into.  This  disclosure  is  required  pureuant  to  31  U  S  C.  1352.  This 
information  will  be  reported  to  the  Congress  semi-annually  and  will  be  available  for 
public  inspection.  Any  person  who  fails  to  file  the  required  disclosure  shat  be 
subiect  to  a  cml  penalty  o«  not  less  that  $10,000  and  not  nwre  than  $100,000  for 
each  such  failure. 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shaH  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.G.  section  1352.  The  filir>g  of  a  form  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employeeof 
Congress,  or  an  employeeof  a  Memt)erof  Congress  in  connection  with  a  covered  Federal  action.  Completeall  items  that  apply  for  t)Oth  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred .  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 

4.  Enter  the  fijil  name,  address,  dty.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate  classification 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  sut>awardee,  e.g.,  the  first  sut>awardee 
of  the  prime  is  the  1  st  tier  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  'Subawardee,"  then  enter  the  full  name,  address,  dty.  State  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  kian  commitment.  Include  at  least.one  organizationallevel  bek>w  agency  name,  if  known.  For 
example.  Department  of  Transpdrtation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full  Catak>g  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments.  i 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  actk>n  identified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number; 
Invitation  for  Bid  (IFB)  numtier;  grant  announcement  number;  the  contract,  grant,  or  loan  award  number;  the  applicatkxVproposal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  "RFP-DE-90-001 ."  ^ 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/loan 
commitment  for  the  prime  entity  identified  in  item  4  or  5.    - 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act  of  1995  engaged  by  the  reporting 

entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  servk:es,  and  include  full  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (Ml). 

1 1 .  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respOTKj  to  a  collection  of  information  unless  it  displays  a  valid  OMB  Control 
Number.  The  valid  OMB  control  number  for  this  informatkjn  collection  is  OMB  No.  0348-0046.  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing  the  collection  of  information  Send  comments  regarding  ttie  burden  estimate  or  any  other  aspect  of  this  collection  of 
informatk)n,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget,  Paperwori^  Reduction  Project  (0348-0046),  Washington, 
DC  20503. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Do  not  enter  information  l>elow  unless  instructed  to  do  so. 


OMB  No.  1890-0014      Exp.  1/31/2006 


Purpose:  This  fonii  is  for  applicants  that  are  nonprofit  private  organizations  (not  including  private  universities).  Please  complete 
it  to  assist  the  Federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  Federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
funding  decisions  and  will  not  be  included  in  the  Federal  grants  database. 

Instnictioiis  for  Submitting  Survey 

If  submitting  hard  copy,  please  place  the  completed  survey  in  an  envelope  labeled  "Applicant  Survey."  Seal  the  envelope  and  include 

it  with  your  q}plication  package. 

If  submitting  electronicaUv.  please  include  the  PR  Award  Number  assigned  to  your  e-application  in  the  box  above  entitled  "Do  mot 
enter  information  below  unless  instructed  to  do  so."  Place  and  seal  the  coir^leted  survey  in  an  envelope  and  mail  it  to:  Joyce  I.  Mays, 
Application  Control  Center,  U.S.  Department  of  Education,  7*  and  D  Streets,  SW,  ROB-3,  Room  3671,  Washington,  DC  20202-4725. 


1 .  Does  the  applicant  have  501  (c)(3)  status? 
G  Yes  G  No 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


•-J  3  or  Fewer 
□  4-5 
G  6-14 


Q  15-50 
G  51-100 
G  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
G  $150,000-5299,999 
G  $300,000  -  $499,999 
G  $500,000  -  $999,999 
G  $1,000,000 -$4,999,999 
G  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


G 


Yes 


□   No 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

G  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


Yes 


No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  501(c)(3)  status  is  a  legal  designation 
provided  on  applicatio'^  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
not. 


For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 


5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


6.  An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


7.    Self-explanatory. 


8.    Self-explanatory 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1890-0014.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needoi,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Department 
of  Education,  Washington,  D.C.  20202-4651. 
If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Joyce  I.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7*  and  D 
Streets,  SW,  ROB-3,  Room  3671, 
Washington,  DC  20202-4725. 


[FR  Doc.  03-12119  Filed  5-14-03;  8:45  am] 
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CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7668 

7669 

7670 

7671 

7672 

7673 

7674 

7675 


^3821 

23823 

23825 

23827 

23829 

24333 

25277 

26195 

7676 26197 

7677 26199 

Executive  Order*: 
12865  (Revoked  by 

13298) 24857 

13069  (Revoked  by 

13298) 24857 

13098  (Revoked  by 

13298) 24857 

13298 24857 

13299 25477 

13300 25807 

Administrative  Orders: 
Memorandums: 
Memorandum  of  May 

6,2003 25275 

Presidential 

Detemiinations: 
No.  2003-22  of  May  6. 
2003 25809 

5  CFR 

213 24605 

Oh.  XIV 23885 

2424 23885 

2429 23885 

2471 23885 

2472 23885 

Proposed  Rules: 

260t 23876 


7  CFR 

6 

29 

46 

56 


25479 

25484 

23377 

25484 

301 24605,24613 

868 24589 

932 23378 

985 23569,  25486 

989 25279 

1410 24830 

1424 24596 

1710 24335 

Proposed  Rules: 

274 23927 

276 23927 

278 23927 

279 23927 

280 23927 

360 23425 

1530 23230 


9  CFR 

Proposed  Rules: 

2 

130 


.24052 
.25308 


10  CFR 

40 25281 

70 23574 

71 23574 

72 23183 

73 23574 

150 25281 

Proposed  Rules: 

20 23618 

490 23620 

11  CFR 

Proposed  Rules: 

104 26237 

107 26237 

110 ,..26237 

9003 26237 

9004...„ 26237 

9008 26237 

9032 26237 

9033 26237 

9034 26237 

9035 ....26237 

9036 26237 

9038 26237 

12  CFR 

21 25090 

208 25090 

211 25090 

326 25090 

563 25090 

740 23381 

748 25090 

Proposed  Rules: 

613 23425,23426 

14  CFR 

1 25486 

11 25486 

25 24336,  24338 

39 23183,  23186,  23190, 

23384,  23387,  23575.  23886, 

24614,  24861,  25488.  25811, 

26201 

71 23577,  23579,  23580, 

23581,  23682,  24340.  24341, 
24342,  24864,  24866,  24868, 
24869,  24870,  24871,  24872, 
24874,  25489,  25491,  25492, 
25493,  25494,  25495,  25684, 
26202 

73 25495 

77 23583 

97 23888,  23889 

382 24874 

Proposed  Rules: 

3 23808 
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25 26237 

39 23231,  23235,  23427, 

23620,  24383,  25543,  26239, 
26242,  26244 

71 23622,  23624,  23625, 

23626 

119 24810 

121 24810 

135 24810 

145 24810 

255." 24896,25844 

330 23627 

399 24896,  25844 

1SCFR 

0 24878 

270 24343 

902 24615 

16  CFR 

305 23584 

Proposed  Rules: 

309 24669 

17  CFR 

42 25149 

230 25788 

232 24345,25788 

239 .: 25788 

240 25768 

241 25281 

249 25788 

250 25788 

259 25788 

260 25788 

269 25788 

270 25131 

274 25788 

18  CFR 

375 25814 

376 .-. 25814 

Proposed  Rules: 

35 24679 

19  CFR 

178 24052 

20  CFR 

Proposed  Rules: 

404 23192,24896 

416 23192,24896 

21  CFR 

Ch.  1 24879 

10 25283 

14 25283 

20 25283 

310 24347 

314 25283 

358 24347 

520 26204 

522 26205 

720 25283 

1300 23195 

1310 23195 

Proposed  Rules: 

1 23630,  25242,  25188 

11 25188 

16 25242 

101 23930 

1308 26247 

1310 24689 

22  CFR 

42..... ...„ 24638 


121 25088 

228 23891 

23  CFR 

140 24639 

646 24639 

661 24642 

Proposed  Rules: 

630 23239.24384 

24  CFR 

203 23370 

25  CFR 

Proposed  Rules: 

170 23631 

26  CFR 

1 23586,  24349,  24351, 

24644,24880 

301 24644 

602 24644 

Proposed  Rules: 

1 23632,  23931,  24404, 

24405,  24406,  24898,  24903, 
25310,  25845 

54 24406 

602 24406 

27  CFR 

Proposed  Rules: 

4 24903 

5 24903 

7 24903 

9 25851 

13 24903 

28  CFR 

Proposed  Rules: 

513 25545 

29  CFR 

Propssed  Rules: 

1480 23634 

1910 23528 

4022 26206 

4044 26206 

30  CFR 

36 23892 

917 24644 

948 24355 

950 24647 

31  CFR 

103 25090,  25149,  25113, 

25163 

315 24794 

351 24794 

353 24794 

359 24794 

360 24794 

363 24794 

Proposed  Rules: 

103 23640,  23646,  23653, 

25163 

32  CFR 

311 24880 

505 25816 

806B 24881 

Proposed  Rules: 

701 24904 

33  CFR 

100 25817,25818 


110 25496 

117 23390,  23590,  24882, 

24883,  25818,  26208 

165 23390,  23393,  23399, 

23591,  23594,  23595,  23893, 

23894,  23896,  24359,  24361 , 

24883,  25288,  25498,  25500, 

25818,  26208 

Proposed  Rules: 

62 25855 

66 25855 

67 25855 

72 25855 

165 23935,  24406,  24408, 

26247 
401 25546 

34  CFR 

674 25821 

682 25821 

685 25821 

36  CFR 

Proposed  Rules: 

251 25748,25751 

1280 23430 

37  CFR 

Proposed  Rules: 

262 23241 

38  CFR 

2 25503 

4 25822 

Proposed  Rules: 

39 23249 

39  CFR 

Proposed  Rules: 

111 23937 

40  CFR 

5-|  25684 

52 23206,  23207,  23404, 

23597,  23604,  24363,  24365, 
24368,  24885,  25414,  25418, 
25442,  25504,  26210,  26212 

62 23209,25291 

63 23898,  24562,  24653 

71 25507 

80 24300 

81 24368.  25418,  25442, 

26212 

89 25823 

180 24370,  25824,  25831 

271 23407,  23607 

300 23211 

312 24888 

438 ...25686 

Proposed  Rules: 

Ch.  1 24410,25312 

52 23270.  23430,  23661, 

23662,  24416,  24417,  25547, 
26248 

60 24692 

62 23272,25313 

63 26249 

71 25548 

80 24311 

81 26248 

146 23666,23673 

258 25550 

300 23939 

44  CFR 

64 23408 


67 23898 

Proposed  Rules: 

67 23941 

45  CFR 

2 25838 

32 24052 

148 23410 

301 25293 

302 25293 

303 25293 

304 25293 

307 25293 

1309 23212 

46  CFR 

Proposed  Rules: 

540 23947 

47  CFR 

Ch.  1 25840 

1 23417,25841 

2 25512 

52 25843 

73 23613.  23900.  23901. 

25512.  25542.  26220 

74 25512.26220 

80 25512 

90 25512 

97 25512 

Proposed  Rules: 

1 23431 

15 23677 

64 25313 

73 24417 

48  CFR 

511 4; 24372 

516 24372 

532 24372 

538 24372 

546 24372 

552 24372 

1802 23423 

1806 23423 

1815 23423 

1816 23423 

1843 23423 

1845 23424 

Proposed  Rules: 

208 26265 

219 26265 

252 26265 

245 25313 

49  CFR 

107 23832.24653 

171 23832.24653 

173 24653 

176 23832 

177 23832.  24653 

180 24653 

209 24891 

383 23844 

384 23844 

571 23614,24664 

1570 23852 

1572 23852 

Proposed  Rules: 

193 23272 

571 26269,26384 

572 24417 

1 137 23947,  25859 

50  CFR 

17 25934 


216 24&05 

300 23224,  23901.  26230 

600 23901.  26230 

622 26230 


648 24914.25305 

660 23901,  23913,  23924 

679 23925,  24615,  24667, 

24668.  26230 


Proposed  Rules: 

18 24700 

20 24324 

216 24905 


622 23686 

648 23275,  23948,  23949, 

24914 


IV 


Federal  Register/ Vol.  68,  No.  94 /Thursday  May  15,  2003 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  15,  2003 

COMMERCE  DEPARTMENT 
^4ational  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 
Pacific  halitol, 
t  subsistence  fishing; 

published  4-15-03 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 
Pacific  halibut; 
subsistence  fishing; 
correction;  published  5- 
15-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Carprofen;  published  5-15- 

03 
Fenbendazole  suspension; 

published  5-15-03 
Penicillin  G  potassium  in 
drinking  water;  published 
5-15-03 
Xylazine  injection;  published 
'5-15-03 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  and 
operations — 
Chartering  and  field  of 
membership  policies; 
update;  published  4-15- 
03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Area  navigation  and 
miscellaneous 
amendments;  published  4- 
8-03 
Airworthiness  directives: 
McDonnell  Douglas; 
published  4-10-03 
Class  D  airspace;  published 

10-23-02 
Class  D  and  Class  E 
airspace;  published  2-10-03 


Class  E  airspace;  published  2- 

19-03 
Class  E5  airspace;  published 

2-10-03 
IFR  altitudes;  published  4-11- 

03 
Prohibited  areas;  published  2- 

19-03 
Restricted  areas;  published  1- 

23-03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Reporting  information  and 
documentation; 
published  4-15-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hass  avocado  promotion, 
research,  and  information 
order;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06510] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 
domestic: 
Fire  ant,  imported; 
methoprene,  authorized 
treatment;  comments  due 
by  5-20-03:  published  3- 
21-03  [FR  03-06799] 
User  fees: 
Export  certificates  for 
ruminants;  comments  due 
by  5-20-C3;  published  3- 
21-03  [FR  03-06797] 

AGRICULTURE 

DEPARTMENT 

Foreign  Agricultural  Service 

Farmers;  trade  adjustment 
assistance;  comments  due 
by  5-23-03;  published  4-23- 
03  [FR  03-10050] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacfic  Coast  groundfish; 
correction;  comments 
due  by  5-22-03; 
published  5-6-03  [FR 
03-11084] 


West  Coast  salmon; 
comrhents  due  by  5-21- 
03;  published  5-6-03 
[FR  03-11083] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 

education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
reduction — 
Nitrogen  oxides  budget 

trading  program; 

Section  126  petitions; 

findings  of  significant 

contribution  and 

rulemaking;  withdrawal 

provision;  comments 

due  by  5-24-03; 

published  4-4-03  [FR 

03-08152] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09347] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qual!^/  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09348] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Louisiana;  comments  due  by 

5-21-03;  published  4-21- 

03  [FR  03-09619] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Louisiana;  comments  due  by 

5-21-03;  published  4-21- 

03  [FR  03-09620] 
Superfund  program: 
Toxic  chemical  release 

reporting;  community  righf- 

to-know — 


North  American  Industry 
Classification  System; 
comments  due  by  5-20- 
03;  published  3-21-03 
[FR  03-06582] 
FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Refomi 
Act;  implementation: 
Presidential  candidates  and 
nominating  conventions; 
public  financing; 
comments  due  by  5-23- 
03;  published  5-15-03  [FR 
03-11978] 
GOVERNMENT  ETHICS 
OFFICE 

Government  ethics: 
Post-employment  conflrct  of 
interest  restrictions; 
comments  due  by  5-19- 
03;  published  2-18-03  [FR 
03-03043] 

Correction;  comments  due 
by  5-19-03;  published 
3-31-03  [FR  03-07539] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Ophthalmic  products  for 
emergency  first  aid  use 
(QIC);  final  monograph; 
amendment;  comments 
due  by  5-20-03;  published 
2-19-03  [FR  03-03927] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 
5-19-03;  published  3-19- 
03  [FR  03-06637] 
New  Jersey;  comments  due 
by  5-19-03;  published  3- 
20-03  [FR  03-06638] 
Ports  and  waterways  safety: 
Long  Island  Sound  Marine 
Inspection  and  Captain  of 
Port  Zone,  CT;  regulated 
navigation  area  and  safety 
and  security  zones; 
comments  due  by  5-19- 
03;  published  3-20-03  [FR 
03-06642] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 

subject  to  reduced  rates, 

etc.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
benefits;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06760] 

Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
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apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06755] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Merchandise,  special  classes, 
and  financial  and  accounting 
procedures: 

-I'atent  Survey  Program; 
j    discontinuation;  comments 

I  due  by  5-19-03;  published 
3-20-03  [FR  03-06756] 

INTERIOR  DEPARTMENT 

Surface  coal  mining  hearings 
and  appeals;  special  rules; 
comments  due  by  5-19-03; 
published  3-20-03  [FR  03- 
06555] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Pnderground  mines — 
j   Sanitary  toilets;  standards; 
I     comments  due  by  5-21- 

II  03;  published  4-21-03 
I       [FR  03-09656] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09655] 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 

safety  and  health: 

Seat  belts  for  off-road  work 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09658] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 
safety  and  health: 

Seat  belts  for  off-road  work 
machines  and  wheeled 
agricultural  tractors; 
comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09657] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of , 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  perfonnance  of 
sound  recordings; 
reasonable  rates  and 
tenms  determinations; 


comments  due  by  5-21- 
03;  published  4-21-03  [FR 
03-09783] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Space  flight: 
Astronaut  candidates; 
recruitment  and  selection; 
comments  due  by  5-23- 
03;  published  4-23-03  [FR 
03-10002] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 

use: 

Clarifications  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09601] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 

use: 

Clarifications  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09602] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 

programs,  Federal 

employees: 

Child  care  costs  for  lower 
income  employees; 
agency  use  of 
appropriated  funds; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06887] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  carriers;  compensation 
procedures;  adjustment; 
comments  due  by  5-19- 
03;  published  5-5-03  [FR 
03-11185] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bel!,  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06136] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  5-23-03;  published  4- 
23-03  [FR  03-09690] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
comments  due  by  5-19- 


03;  published  3-18-03  [FR 
03-06044] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation   . 
Administration 

Airworthiness  directives: 
Short  Brothers  and  Hariand 
Ltd.;  comments  due  by  5- 
19-03;  published  4-10-03 
[FR  03-08750] 
Airworthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  5-23- 
03;  published  4-23-03 
[FR  03-10045] 
Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-3-03  [FR  03-08143] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-17-03  [FR  03-09506] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  comments 
due  by  5-20-03;  published 
3-21-03  [FR  03-05629] 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 

Office 

Cuban  assets  control 
regulations: 

Family  and  educational 
travel  transactions, 
remittances,  support  for 
Cuban  people  and 
humanitarian  projects; 
technical  amendments; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06808] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Structured  settlement 
factoring  transactions; 
■  cross-reference; 
comments  due  by  5-20- 
03;  published  2-19-03  [FR 
03-03865] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Nauru;  special  measures 
imposition  due  to 
designation  as  primary 


money  laundering 
concern;  comments  due 
by  5-19-03;  published 
4-17-03  [FR  03-09410] 
Terrorism  Risk  Insurance 
Program 

State  residual  martlet 
insurance  entities  and 
State  workers' 
compensation  funds; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09613] 
TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program 

Statutory  conditions  for 
Federal  payment; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09611] 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 

Program 

Statutory  conditions  for 
Federal  payment:  cross- 
reference;  comments  due 
by  5-19-03;  published  4- 
18-03  [FR  03-09612] 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Homeless  Providers  Grant 

and  Per  Diem  Program; 

comments  due  by  5-19- 

03:  published  3-19-03  [FR 

03-06329] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
\Mww. nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
i    (phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from    • 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1770/P.L.  108-20 

Smallpox  Emergency 
Personnel  Protection  Act  of 
2003  (Apr.  30,  2003;  117  Stat. 
638) 


VI 
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S.  151/P.L.  108-21 

Prosecutorial  Remedies  and 
Other  Tools  to  end  the 
Exploitation  of  Children  Today 
Act  of  2003  (Apr.  30,  2003; 
117  Stat.  650) 
Last  List  April  29,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keq)  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbre  the  shown  date. 


:  AEE   SMITH212J 

•  JOHN   SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•••■ 

DEC97R  1 


A  renewal  notice  will  be 
sent  appFoxunalely  90  days 
bcfloR  the  shown  dale. 


••••••••••••••••*•••••»•••••••.• 

•••••••     /•••••• 

1  AFRDO   SMTTH212vT 

DEC97RI 

:  JOHN   SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
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Presidential  Documents 


Memorandum  of  May  7,  2003 

Report  to  the  Congress  on  Tibet  Negotiations 

Memorandum  for  the  Secretary  of  State 

The  provisions  under  the  heading  "Tibet  Negotiations"  in  section  613(b) 
of  the  Tibetan  Pohcy  Act  of  2002,  as  contained  in  the  Foreign  Relations 
Authorization  Act,  Fiscal  Year  2003  (Public  Law  107-228),  state  that  a 
report  must  be  prepared  180  days  following  enactment,  and  every  12  months 
thereafter,  concerning  the  steps  taken  by  the  President  and  the  Secretary 
to  encourage  the  Government  of  the  People's  Republic  of  China  to  enter 
into  dialogue  with  the  Dalai  Lama  or  his  representatives  leading  to  a  nego- 
tiated agreement  on  Tibet.  The  report  is  also  to  address  the  status  of  any 
discussions  between  the  People's  Republic  of  China  and  the  Dalai  Lama 
or  his  representatives. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register  and  to  transmit  the  attached  report  to  the  appropriate 
committees  of  the  Congress". 


(^ 


THE  WHITE  HOUSE, 
Washington.  May  7,  2003. 
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|FR  Doc.  03-12487 
Filed  5-15-03;  8:45  am] 
Billing  code  4710-lO-P 


Presidential  Documents 


Presidential  Oeteimination  No.  2003-23  of  May  7,  2003 

Suspending  the  Iraq  Sanctions  Act,  Making  Inapplicable 
Certain  Statutory  Provisions  Related  to  Iraq,  and  Delegating 
Authorities,  under  the  Emergency  Wartime  Supplemental 
Appropriations  Act,  2003 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Commerce 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  laws 
of  the  United  States,  including  sections  1503  and  1504  of  the  Emergency 
Wartime  Supplemental  Act,  2003,  Public  Law  108-11  (the  "Act"),  and  section 
301  of  title  3,  United  States.Code,  I  hereby: 

(1)  suspend  the  application  of  all  of  the  provisions,  other  than  section 
586E,  of  the  haq  Sanctions  Act  of  1990,  Public  Law  101-513,  and 

(2)  make  inapplicable  with  respect  to  haq  section  620A  of  the  Toreign 
Assistance  Act  of  1961,  Public  Law  87-195,  as  amended  (the  "FAA").  and 
any  other  provision  of  law  that  applies  to  countries  that  have  supported 
terrorism. 

In  addition,  I  delegate  the  functions  and  authorities  conferred  upon  the 
President  by: 

(1)  section  1503  of  the  Act  to  submit  reports  to  the  designated  committees 
of  the  Congress  to  the  Secretary  of  Commerce,  or  until  such  time  as  the 
principal  licensing  responsibility  for  the  export  to  Iraq  of  items  on  the 
Commerce  Control  List  has  reverted  to  the  Department  of  Commerce,  to 
the  Secretary  of  the  Treasury;  and, 

(2)  section  1504  of  the  Act  to  the  Secretary  of  State. 

The  functions  and  authorities  delegated  herein  may  be  further  delegated 
and  redelegated  to  the  extent  consistent  with  applicable  law. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE. 
Washington,  May  7,  2003. 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1491 
RiN  0578-AA37 

Farm  and  Ranch  L^nds  Protection 
Program 

agency:  Commodity  Credit  Corporation, 
Department  of  Agriculture  (USD A). 
action:  Pinal  rule. 


summary:  This  final  rule  sets  forth  the 
policies  implementing  the  Farm  and 
Ranch  Lands  Protection  Program.  The 
Farm  Seciuity  and  Rural  Investment  Act 
of  2002  repealed  the  Farmland 
Protection  Program  (FPP),  established 
by  the  Federal  Agricultiu-e  Improvement 
and  Reform  Act  of  1996,  and  authorized 
a  new  farmland  protection  program.  The 
new  program  will  be  called  the  Farm 
and  Ranch  Lands  Protection  Program 
(FRPP)  to  both  distinguish  it  from  the 
repealed  program  and  to  better  describe 
the  types  of  land  the  program  seeks  to 
protect.  Under  the  FRPP,  the  Secretary 
of  Agriculture,  acting  through  the 
Natural  Resources  Conservation  Service 
(NRCS),  is  authorized,  on  behalf  of  the 
Commodity  Credit  Corporation  (CCC) 
and  under  its  authorities,  to  purchase 
conservation  easements  or  o5ier 
interests  in  land  for  the  purpose  of 
protecting  topsoil  by  limiting 
nonagricultural  uses  of  the  land.  The 
final  rule  promulgates  policy  regarding 
the  implementation  of  the  FRPP,  while 
the  Request  for  Proposals  (RFP),  which 
will  continue  to  be  used,  annoimces 
national  fund  availability  and  sets  forth 
nationwide  application  procedures  and 
ranking  criteria.  Conservation  easements 
recorded  on  or  following  this  date  will 
be  administered  according  to  this  final 
rule.  Cooperative  agreements  signed  on 
this  date  or  following  this  date  also  will 
be  administered  according  to  this  final 
rule. 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Ck)de  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DATES:  This  final  rule  is  effective  May 
16,  2003. 

ADDRESSES:  This  final  rule  can  be 
accessed  via  the  internet.  Users  can 
access  the  Natural  Resources 
Conservation  Service  (NRCS)  homepage 
at:  http://www.nrcs.usda.gov. ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Coleman,  Farm  and  Ranch  Lands 
Protection  Program  Manager,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890,  Washington,  DC  20013-2890. 
Telephone:  (202)  720-9476.  Electronic 
mail  deRise.coIeman@usda.gov.  Persons 
with  disabilities  who  reqiiire  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at:  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  USDA  procedxires  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  The  Office  of  Management 
and  Budget  (0MB)  has  determined  that 
this  final  rule  is  not  a  significant 
rulemaking  action.  Therefore,  no  benefit 
cost  assessment  of  potential  impacts  is 
necessary. 

Regulatory  Flexibility  Act 

Pursuant  tb  5  U.S.C.  605(c)  of  the 
Regulatory  Flexibility  Act,  it  has  been 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  that  Act.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  this  final  rule.  This  final 
rule  implements  the  Farm  and  Ranch 
Lands  Protection  Program,  which 
involves  the  volimtary  acquisition  of 
interests  in  property  by  NRCS  in 
partnership  with  State,  local,  and  Tribal 
governments  and  nonprofit  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

•This  final  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  final  rule  will 
not  result  in  annual  effect  on  the 
economy  of  $100,000,000  or  more,  a 
major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.  S.based  companies  to  compete  in 
domestic  and  export  markets. 


Environmental  Analysis 

An  Environmental  Assessment  (EA) 
has  been  prepaied  to  assist  NRCS  in 
determining  whether  this  final  rule 
would  have  a  significant  impact  on  the 
quality  of  the  human  environment  such 
that  an  Environmental  Impact  Statement 
(EIS)  should  be  prepared.  Based  on  the 
results  of  the  draft  EA,  NRCS  has  issued 
a  Finding  of  No  Significant  Impact 
(FONSI).  Copies  of  the  EA  and  FONSI 
may  ba  obtained  from  Denise  Coleman, 
Farmland  Protection  and  Commimity 
Planning  Staff,  Natiu-al  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013-2890.  The  FRPP 
EA  and  FONSI  wrill  also  be  available  at 
the  following  Internet  address:  http:// 
www.nrcs.  usda.gov/programs/ 
EnvAssess/FPP/FPP.html. 

Paperwork  Reduction  Act 

Section  2702  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  provides 
that  the  promulgation  of  this  final  rule 
is  carried  out  without  regard  to  Chapter 
35  of  Title  44,  United  States  Code 
(commonly  known  as  the  Paperwork 
Reduction  Act). 

Executive  Order  12988,  Civil  Justice 
Reform 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
NRCS  has  not  identified  any  State  or 
local  laws  or  regulations  that  are  in 
conflict  vdth  this  regulation  or  that 
would  impede  full  implementation  of 
this  rule.  Nevertheless,  in  the  event  that 
such  a  conflict  were  to  be  identified,  the 
final  rule  would  preempt  the  State  or 
local  laws  or  regulations  foimd  to  be  in 
conflict.  The  provisions  of  this  final  rule 
■  are  not  retroactive.  Before  an  action  may 
be  brought  in  a  Federal  court  of 
competent  jiuisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  part  614  must  be 
exhausted. 

Executive  Order  13132,  Federalism 

This  final  rule  has  been  reviewed  in 
accordance  with  the  requirements  of 
Executive  Order  13132,  Federalism. 
NRCS  has  determined  that  the  rule 
conforms  to  the  Federalism  principles 
set  forth  in  the  Executive  Order;  would 
not  impose  any  compliance  cost  on  the 
States;  and  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  on  the  various  levels  of 
government. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1531-1538.  NRCS  has  assessed  the 
effects  of  this  rulemaking  action  of 
State,  local,  and  Tribal  governments, 
and  the  public.  This  action  does  not 
compel  the  expenditure  of  $100,000,000 
or  more  by  any  State,  local,  or  Tribal 
government,  or  anyone  in  the  private 
sector;  therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Background  Related  to  the  Farm  and 
Ranch  Lands  Protection  Program 

Urban  sprawl  continues  to  threaten 
the  Nation's  farm  and  ranch  land.  Social 
and  economic  changes  over  the  past 
three  decades  have  influenced  the  rate 
at  which  land  is  converted  to 
nonagricultural  uses.  Population 
groMTth,  demographic  changes,  large  lot 
development,  expansion  of 
transportation  systems,  and  economic 
prosperity  have  contributed  to  increased 
agricultural  land  conversion  rates. 
Increased  population,  growing 
affluence,  and  an  expanded 
transportation  infrastructure  have 
accelerated  the  depopulation  of  the 
urban  centers  and  have  resulted  in  the 
conversion  of  farm  and  ranch  land. 
Between  1960  and  1990,  metropolitan 
area  population  grew  by  50  percent, 
while  the  acreage  of  developed  land 
increased  100  percent.  About  45  percent 
of  new  conf  tnirtion  between  the  years 
of  1994  and  1997  occiured  in  rural 
areas,  with  nearly  80  percent  being  land 
bordering  urban  areas.  Overall,  this 
translates  to  over  2.2  million  acres  being 
converted  per  year  (USDA.  Maintaining 
Farm  and  Forestland  In  Rapidly 
Growing  Areas,  2000). 

According  to  the  USDA  National 
Resources  Inventory  (NRl),  urban  and 
built-up  areas  increased  from  65.3 
million  acres  in  1992,  to  79  million 
acres  in  1997.  equaling  an  area 
approximately  the  size  of  Ohio.  Perhaps 
more  important  than  the  overall  rate  of 
land  conversion  is  the  location  and  type 
of  land  subject  to  this  change  in  land 
use.  On  average,  prime  and  important 
farmlands  are  being  converted  at  a  rate 
of  two  to  four  times  that  of  other  lands. 
Based  on  NRI  urban  and  built-up  data 
for  the  1980s,  46  percent  of  the  land 
converted  to  urban  and  built-up  uses 
comes  from  cropland  and  pastiu^,  while 
38  and  14  percent  comes  from  forest 
land  and  range  land,  respectively.  Much 
of  the  land  being  lost  is  prime,  unique, 
or  important  farmland  located  near 


cities.  Moreover,  an  end  to  farm  and 
forest  land  conversion  is  not  in  sight. 
The  National  Home  Builders 
Association  forecasts  an  expansion  of 
1.3  to  1.5  million  new  homes  per  year 
through  2010  (USDA,  Maintaining  Farm 
and  Forestland  In  Rapidly  Growing 
Areas,  2000). 

As  a  result  of  these  land  use  changes, 
there  is  growing  national  interest  in 
protecting  farm  and  ranch  lands.  Once 
developed,  productive  topsoil  is 
effectively,  lost  forever,  placing  the 
Nation's  future  food  secmity  at  risk. 
Furthermore,  land  use  devoted  to 
agriculture  provides  other  significant 
public  benefits,  including 
envirorunental  quality,  historic 
preservation,  and  scenic  beauty. 

Overview  of  tlie  Farm  and  Ranch  Lands 
Protection  Progratai 

The  FRPP  is  a  voluntary  program  that 
helps  farmers  and  ranchers  keep  their 
land  in  agricultiue.  The  program 
provides  matching  funds  to  State, 
Tribal,  and  local  governments,  and  non- 
governmental organizations  with 
existing  farmland  protection  programs 
to  purchase  conservation  easements. 
NRCS  is  authorized  by  statute  to 
purchase  conservation  easements,  or 
other  interests  in  land.  NRCS  cannot  use 
FRPP  funds  to  restore  historical  or 
archaeological  resources,  nor  share  in 
the  cost  of  installing  conservation 
practices. 

Under  the  FRPP,  NRCS  solicits 
proposals  from  Federally  recognized 
Indian  Tribes,  States,  units  of  local 
government,  and  non-governmental 
organizations  to  cooperate  in  the 
acquisition  of  conservation  easements 
on  farms  and  ranches  for  the  purpose  of 
protecting  topsoil  from  conversion  to 
nonagricultural  uses.  Although  NRCS 
has  authority  to  acquire  other  interests 
in  land,  the  FRPP  will  seek  to  fund  the 
acquisition  of  conservation  easements. 

Discussion  of  Comments  and  Changes 

The  Natural  Resources  Conservation 
Service  (NRCS).  on  behalf  of  the 
Commodity  Credit  Corporation  (CCC). 
published  a  proposed  rule  on  October 
29,  2002  at  7  CFR  1491.  NRCS  received 
296  timely  filed  letters  containing 
nearly  800  conunents.  Respondents 
included  the  following:  1  Congressional 
representative,  1  Federal  agency,  5  State 
agencies.  5  local  governments.  59  non- 
governmental organizations,  and  225 
from  individuals.  Comments  were 
received  from  California.  Colorado, 
Connecticut.  Delaware.  Florida,  Idaho, 
Illinois,  Iowa.  Kansas.  Kentucky.  Maine. 
Maryland,  Massachusetts,  Michigan, 
Miimesota,  Mississippi,  Missouri, 
Montana,  Nebraska,  New  Hampshire, 


New  Jersey,  New  Mexico,  New  York, 
North  Carolina,  Oklahoma,  Oregon. 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Vermont, 
Washington.  West  Virginia,  Wisconsin. 
Wyoming,  and  the  District  of  Columbia. 
Some  letters  and  e-mails  did  not 
indicate  from  which  State  they 
originated.  Some  comments  pertained  to 
a  spf^ific  situation  or  locality  and  were 
not  national  in  scope;  therefore,  these 
comments  were  not  addressed  in  the 
final  rule. 

The  discussion  that  follows  is 
organized  in  the  same  sequence  as  the 
proposed  rule. 

Subpart  A — General  Provisions 

Section  1491.1     Applicability 

This  section  addresses  the  scope  of 
the  Farm  and  Ranch  Lands  Protection 
Program.  The  Farm  and  Ranch  Lands 
Protection  Program  is  available  in  all  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  Virgin  Islands  of  the  United  States, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  One  respondent  asked  whether 
this  final  rule  governs  the  policy  for 
fiscal  year  2002  applications.  This  final 
rule  is  effective  upon  publication. 
Conservation  easements  recorded  on/or 
following  this  date  will  be  administered 
according  to  this  final  rule.  Cooperative 
agreements  signed  on  this  date  or 
following  this  date  also  will  be 
administered  according  to  this  final 
rule.  One  respondent  asked  that  there  be 
a  discussion  of  how  the  final  rule  differs 
from  the  Request  for  Proposals,  while 
one  respondent  requested  that  NRCS 
continue  to  use  national  Request  for 
Proposal  announcements,  as  it  did 
under  the  Farmland  Protection  Program. 
The  final  rule  promulgates  policy 
regarding  the  implementation  of  the 
FRPP,  while  the  Request  for  Proposals, 
which  will  continue  to  be  used, 
announces  national  fund  availability 
and  sets  forth  nationwide  application 
procedures  and  ranking  criteria. 

Three  respondents  indicated  their 
overall  support  for  the  FRPP  program 
and  its  proposed  rule,  while  two 
respondents  indicated  that  they  did  not 
support  FRPP.  contending  that  tax 
dollars  should  not  be  used  on  programs 
where  the  Federal  government  decides 
how  private  lands  are  to  be  used,  and 
that  a  program  such  as  FRPP  invites 
more  "boom  and  bust"  land 
speciUation.  FRPP  is  a  voluntary 
program  that  protects  agricultural  land 
from  conversion  to  nonagricultiu'al  uses. 
FRPP,  coupled  with  community 
planning  and  zoning,  such  as  the  use  of 
agricultiual  districts,  can  help  curb 
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"boom  and  bust"  land  speculation  and 
ensure  that  farm  and  ranch  lands  remain 
viable  in  commimities  across  the 
Nation. 

Two  respondents  indicated  their 
support  for  the  program's  name  change 
from  the  Farmland  Protection  Program 
to  the  Farm  and  Ranch  Lands  Protection 
Program.  Another  respondent  supported 
the  name  change  as  long  as  east  coast 
farms  remained  competitive  in 
acquiring  FRPP  funds.  As  it  always  has, 
FRPP  will  continue  to  protect  both  farm 
and  ranch  land  from  conversion  to 
nonagricultural  uses.  The  reason  for  the 
name  change  is  not  to  shift  the 
Program's  purpose,  but  rather  to 
distinguish  it  from  the  repealed  program 
and  to  better  describe  the  types  of  land 
the  Program  seeks  to  protect. 

Another  respondent  raised  the 
concern  that  farms  and  ranches  located 
outside  of  priority  areas  be  protected. 
FRPP  promotes  flexibility  and  local 
decision  making  as  it  relates  to  parcel 
protection.  Priority  area  designation  is 
at  the  discretion  of  the  State 
Conservationist,  with  advice  from  the 
State  Technical  Committee. 

Section  1491.2    Administration 

In  this  section,  the  roles  and 
responsibilities  of  NRCS  were 
identified.  Three  respondents  indicated 
that  FRPP  duplicates  many  processes 
already  in  use  by  various  State  and  local 
governments  and  non-governmental 
organizations.  One  of  these  respondents 
further  went  on  to  state  that  the  FRPP 
provisions  "go  way  beyond  the 
necessary  criteria  needed  for  Federal 
reimbursement  of  the  easement 
purchase  price  and  challenge  the  rights 
of  the  State,  Coimty,  or  non- 
governmental organization  as  Grantee." 
For  this  reason,  the  respondents 
requested  that  NRCS  enter  into 
Memoranda  of  Understandings  with 
existing  State  and  local  farmland 
protection  programs  imder  which  non- 
Federal  review  procedures  and  selection 
criteria  woidd  suffice  for  Federal 
piuposes. 

Tne  Farm  Seciuity  and  Rural 
Investment  Act  of  2002  states: 

TJhe  Secretary,  acting  through  the  Natural 
Resources  Conservation  Service,  shall 
establish  and  carry  out  a  farmland  protection 
program  under  which  the  Secretary  shall 
purchase  conservation  easements  or  other 
interests  in  eligible  land  that  is  subject  to  a 
pending  offer  from  an  eligible  entity  for  the 
purpose  of  protecting  topsoil  by  limiting 
nonagricultural  uses  of  the  land. 

In  accordance  with  this  statutory 
language,  the  Farm  and  Ranch  Lands 
Protection  Program  is  not  a  grant 
program,  rather  it  is  a  land  procurement 
program  that  acquires  an  actual  Federal 
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interest  in  the  Property.  In  the  case  of 
FRPP,  the  interest  acquired  is  a 
contingent  right.  In  order  to  carry  out 
the  intent  of  the  statute.  NRCS  has  been 
active  in  conducting  eligibility 
determinations,  ranking  parcels  based 
on  its  own  criteria,  and  reviewing  and 
approving  conservation  easements. 

Moreover,  even  if  FRPP  was  a  grant 
program,  memoranda  of  imderstandings 
(MOUs)  or  memoranda  of  agreements 
(MOAs)  are  not  legally  binding 
instruments.  Therefore,  the  Federal 
government  does  not  utilize  MOUs  or 
MOAs  to  provide  Federal  funds  to 
recipients.  NRCS  understands  the  fact 
that  a  number  of  State  and  local 
farmland  protection  programs  have  a 
longer  history  of  acquiring  parcels  than 
FRPP.  Many  of  these  State  and  local 
governments  have  well  established 
procedures  to  acquire  parcels.  For  this 
reason.  NRCS  has  and  will  continue  to 
work  with  established  farmland 
protection  programs  utilizing  the  State 
Technical  Committee.  In  consultation 
with  the  State  Technical  Committee, 
NRCS: 

•  Issues  Statewide  application 
guidance; 

•  Develops  ranking  criteria  that  meets 
the  objectives  of  FRPP  and  the  State  and 
local  farmland  protection  programs;  and 

•  Establishes  NRCS  State  policy  as  it 
relates  to  FRPP  easement  acquisition. 

Eighteen  respondents  asked  that 
NRCS  address  FRPP's  association  with 
other  conservation  programs 
administered  by  the  United  States 
Department  of  Agriculture  (USDA). 
NRCS  encoiu-ages  landowners  to  utilize 
other  conservation  programs  to  protect 
natural  resources  on  FRPP  land. 
Landowners  who  enroll  in  FRPP  are 
eligible  to  participate  in  USDA's  cost 
share  programs,  including  the 
Agricultural  Management  Assistance 
Program  (AMA),  Conservation  Reserve 
Program  (CRP),  Envirorunental  Quality 
Incentives  Program  (EQIP),  Wildlife 
Habitat  Incentives  Program  (WHIP),  and 
the  long-term  contract  options  imder  the 
Wetlands  Reserve  Program  (WRP)  and 
Conservation  Reserve  and  Enhancement 
Program  (CREP).  One  respondent 
suggested  that  permanently  protected 
lands,  such  as  FRPP,  receive  priority 
ranking  in  other  USDA  programs. 
Current  policy  allows  the  NRCS  State 
Conservationist  to  establish  ranking 
criteria  ^t  the  State  level  for  other 
conservation  programs.  The  NRCS  State 
Conservationist  has  the  authority  to 
mnk  FRPP  parcels  higher  than  other 
parcels,  if  the  State  Conservationist 
deems  it  to  be  appropriate. 

Thirteen  respondents  asked  NRCS  to 
address,  as  it  relates  to  FRPP 
implementation,  the  Partnership  and 


Cooperation  provision  that  was 
authorized  in  the  2002  Farm  Bill. 
Partnerships  and  Cooperation,  as 
authorized  under  the  Farm  Security  and 
Rural  hivestment  Act  of  2002  (Title  XII, 
Subtitle  E,  Section  1243  (f)),  offers  new 
opportunities  to  address  pressing 
conservation  and  natural  resoiut:e 
needs.  The  provision  provides  authority 
for  the  Secretary  of  Agricidture  to  use 
resources  provided  imder  other 
conservation  programs  to  enter  into 
stewardship  agreements  with  State  and 
local  agencies,  Indian  tribes,  and  non- 
governmental organizations.  Under  this 
provision,  the  State  Conservationist, 
with  advice  from  the  State  Technical 
Committee,  may  designate  special 
projects  to  enhance  technical  and 
financial  assistance  provided  to  owners, 
operators,  and  producers,  and  to  address 
nztural  resoiu-ce  issues  related  to 
apricidtiual  production.  The  U.S. 
Department  of  Agriculture  is  presently 
working  to  define  the  operational 
aspects  of  Partnerships  and 
Cooperation.  The  provision  is  unique 
among  the  new  Farm  Bill  authorities  in 
that  it  builds  from  seven  core  programs, 
including  the  Farm  and  Ranch  Lands 
Protection.  Wetlands  Reserve, 
Envirorunental  Quality  Incentives, 
Conservation  Reserve,  Wildlife  Habitat 
Incentives,  Grassland  Reserve,  and 
Conservation  Secxuity  Programs.  A 
niunber  of  these  core  programs  required 
nde  development  or  revision,  many  of 
which  are  in  various  stages  of 
completion.  The  results  of  these 
activities  will  influence  the  overall 
design  for  Partnerships  and 
Cooperation. 

Section  1491.3    Definitions 

This  section  provides  and  defines  the 
common  terms  used  throughout  the 
FRPP  proposed  rule. 

Agricultiu-al  Uses 

Two  comments  were  received 
concerning  this  definition.  One 
comment  suggests  that  the  term 
"agricultural  uses"  should  include  "the 
construction  of  on-farm  structiu^s 
necessary  for  farm  operations,"  while 
the  other  comment  suggests  that 
agricultiu-al  uses  be  defined  by  the 
State's  Purchase  of  Development  Rights 
(PDR)  Program,  or  where  no  PDR 
program  exists,  agricultural  uses  should 
be  defined  by  the  State  agricultural  use 
assessment  program.  NRCS  prefers  to 
continue  to  utilize  the  flexibifity 
afforded  by  the  proposed  rule's 
definition,  which  allows  agricultural 
uses  to  be  defined  at  the  State  level; 
however,  NRCS  supports  the  latter 
comment  of  making  the  definition 
consistent  with  the  PDR  or  State 
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agricultural  use  assessment  programs' 
definitions.  For  this  reason,  the 
definition  of  agricultural  uses  has  been 
modified  in  the  final  rule.  To  ensure 
that  broad  State  definitions  of 
agricultural  uses  do  not  conflict  with 
FRPP's  mandate  to  protect  soils,  NRCS 
has  chosen  to  continue  to  retain  the 
language:  "NRCS  reserves  the  right  to 
impose  greater  deed  restrictions  on  the 
property  than  allowable  under  a  State 
definition  of  agriculture  in  order  to 
protect  topsoil." 

Conservation  Easement 

Comments  were  received  from  one 
respondent  who  requested  that  the  term 
"agricultural  conservation  easement" 
should  be  used  instead  of  the  generic 
term  "conservation  easement."  NRCS 
has  chosen  to  continue  using  the  term 
"conservation  easement"  because  it 
provides  a  greater  flexibility  to  work 
with  cooperating  entities  which  may  use 
conservation  easements  that  seek  to 
protect  not  only  farm  and  ranch  lands, 
but  also  multiple,  compatible 
conservation  values,  such  as  open 
space,  scenic,  and  wildlife  values. 

Conservation  Plan 

Ten  respondents  requested 
clarification  on  the  scope  of  a 
conservation  plan.  Several  were 
confused  because  the  preamble  stated 
that  "all  lands  enrolled  in  FRPP  must 
have  a  conservation  plan  developed 
based  on  the  NRCS  Field  Office 
Technical  Guide  specifications  and 
highly  erodible  land  and  wetland 
conservation  provisions  in  accordance 
with  7  CFR  part  12."  while  the  proposed 
rule  defined  a  conservation  plan  as  a 
plan  that  covered  only  highly  erodible 
cropland.  In  accordance  with  the  Food 
Security  Act  of  1985,  as  amended,  the 
authorizing  FRPP  legislation,  a 
conservation  plan  under  the  FRPP  will 
cover  only  highly  erodible  cropland. 
Conservation  planning  on  other  lands  or 
on  other  resources  is  at  the  discretion  of 
the  NRCS  State  Conservationist  and  the 
cooperating  entity. 

In  addition  to  tne  comments 
requesting  clarification  of  the  scope  of 
the  conservation  plan,  nineteen 
respondents  requested  that  all  lands 
enrolled  under  FRPP  have  a 
conservation  plan  that  addresses  all 
natural  resources,  not  only  soil  erosion. 
These  resources  include:  water,  wildlife, 
air,  and  plants.  Three  sources  noted  that 
a  conservation  plan  should  address  all 
natural  resources  as  a  benefit  to  the 
United  States  taxpayer.  Two 
respondents  suggested  that  resource 
concerns  be  addressed  within  a 
specified  time  frame.  In  addition  to  the 
nineteen  respondents,  several 


respondents  asked  that  specific 
resources  or  management  activities  be 
addressed  in  the  conservation  plan.  One 
respondent  requested  that  water  quality 
should  be  specifically  addressed  in  the 
conservation  plan,  while  another 
requested  water  quality  and  wildlife 
habitat  be  addressed.  Another 
respondent  requested  that  the 
conservation  plan  address  pest  and 
weed  control,  while  another  requested 
that  all  forest  land  have  a  forest 
stewardship  plan.  Nine  respondents 
requested  that  a  conservation  plan  be 
required,  but  the  respondents  gave  no 
indication  as  to  what  level  or  whether 
all  the  land  should  be  covered  by  a 
conservation  plan. 

Two  respondents  requested  that 
NRCS  consider  only  those  lands  with 
highly  erodible  soils,  and  that 
landowners  never  be  required  to  have  a 
higher  level  of  planning  than  those 
mandated  at  the  time  of  easement 
signatiu"e.  One  respondent  indicated 
that  planning  only  for  highly  erodible 
land  was  inadequate  for  their  program. 
Based  on  these  comments,  NRCS  has 
chosen  an  option  that  one  respondent 
suggested.  The  rule  will  be  modified  to 
state  that  any  higher  level  of 
conservation  planning  and 
implementation  be  at  the  discretion  of 
the  cooperating  entity  and  the  NRCS 
State  Conservationist.  By  doing  this,  for 
FRPP  purposes,  farmers  and  ranchers 
would  never  be  held  to  a  higher  erosion 
standard  than  at  the  time  of  easement 
signature;  the  conservation  plan  would 
only  be  required  on  highly  erodible  soil 
as  legislatively  mandated;  yet  more  land 
and  more  resources  may  be  addressed 
under  a  conservation  plan  if  the  NRCS 
State  Conservationist  and  cooperating 
entity  deem  it  to  be  appropriate. 
Other  respondents  requested 
modifications  to  the  proposed  rule's 
definition  of  a  conservation  plan  to 
incorporate  greater  landowner 
involvement.  Two  respondents 
suggested  modifying  the  definition  to 
read  as  follows:  "A  conservation  plan 
meeting  the  NRCS  Field  Office 
Technical  Guide  will  be  developed  by 
the  landowner  with  NRCS  assistance," 
while  another  respondent  suggested  the 
definition  include  the  following 
statement:  "technically  feasible,  based 
on  local  resource  conditions,  cost 
effective;  and  not  cause  undue 
economic  hardship  on  the  landowner." 
These  suggestions  echo  NRCS'  current 
conservation  planning  policy,  which 
takes  into  accoimt  the  landowner's 
needs  and  economic  situation,  as  well 
as  local  resource  conditions.  For  this 
reason,  as  well  as  the  intent  to  mirror 
FRPP's  authorizing  legislation's 
conservation  plan  definition,  NRCS  has 


chosen  not  to  alter  the  proposed  rule's 
conservation  plan  definition. 

Eligible  Land 

One  respondent  requested  that  NRCS 
modify  its  definition  of  eligible  land  to 
include  lands  that  protect  drinking 
water  sources,  while  another  respondent 
requested  that  NRCS  include  in  its 
definition  the  qualifier  that  "eligible 
lands  must  be  under  active  management 
that  fits  the  definition  of  agriculture 
used  by  the  existing  State  Purchase  of 
Development  Rights  (PDR)  program, 
where  no  such  program  exists,  the 
definition  of  agriciUture  used  by  the 
State  agricultural  use  assessment 
program."  Another  respondent 
requested  that  NRCS  specify  to  what 
degree  non-traditional  farm,  ranch,  and 
forest  land  are  eligible.  The  purpose  of 
FRPP  is  to  protect  agricultural  lands 
from  conversion  to  nonagricultural  uses. 
NRCS  believes  that  the  definition  of 
eligible  lands,  as  currently  defined  in 
the  statute  and  the  final  rule,  is  broad 
enough  to  allow  the  NRCS  State 
Conservationist  to  protect  any  farm  and 
ranch  land  in  any  geographic  area  or 
under  any  land  use  that  the  State 
Conservationist,  with  advice  from  the 
State  Technical  Committee,  chooses  to 
protect,  as  long  as  it  meets  the  program's 
broad  eligibility  guidelines.  For  this 
reason,  NRCS  has  chosen  to  retain  the 
proposed  rule's  eligible  land  definition. 

Fair  Market  Value 

Three  respondents  suggested  that  the 
definition  of  fair  market  value  be 
revised.  They  indicated  that  the 
proposed  rule's  definition  only  refers  to 
the  fee  simple  value  of  a  property,  not 
the  "before"  and  "after"  values  needed 
to  determine  the  value  of  a  conservation 
easement.  NRCS  agrees  with  amending 
the  definition  to  accoimt  for  how 
conservation  easement  values  are 
derived.  For  this  reason,  NRCS  amends 
the  definition  as  follows: 

Fair  market  value  is  ascertained  through 
standard  real  property  appraisal  methods. 
Fair  market  value  is  the  amount  in  cash,  for 
which  in  all  probability  the  property  would 
have  sold  on  the  effective  date  of  the 
appraisal,  after  a  reasonable  exposure  of  time 
on  the  competitive  market,  from  a  willing 
and  reasonably  knowledgeable  seller  to  a 
willing  and  reasonably  knowledgeable  buyer. 
Neither  the  seller  nor  the  buyer  act  under  any 
compulsion  to  buy  or  sell,  giving  due 
consideration  to  all  available  economic  uses 
of  the  property  at  the  time  of  the  appraisal. 
In  valuing  FRPP  easements,  the  certified 
general  appraiser  estimates  both  the  fair 
market  value  of  the  whole  property  before  the 
easement  acquisition  and  the  fair  market 
value  of  the  remainder  property  after  the 
easement  has  been  imposed.  The  difference 
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between  these  two  values  is  deemed  the 
value  of  the  conservation  easement. 

Farm  Succession  Plan 

;     Thirteen  respondents  requested  that 
I  Farm  Succession  Plan  be  added  to  the 
!final  rule's  list  of  definitions.  NRCS 
i accepts  this  suggestion  and  adds  the 
definition  to  read  as  follows: 

Farm  or  ranch  succession  plan  is  a  general 
plan  to  address  the  continuation  of  some  type 
of  agricultural  business  on  the  conserved 
land;  the  farm  or  ranch  succession  plan  may 
include  specific  intra-family  succession 
agreements  or  strategies  to  address  business 
asset  transfer  plaiming  to  create 
lopportunities  for  beginning  farmers  and 
jranchers. 

Historical  and  Archaeological  Resources 

Several  respondents  raised  questions 
;regarding  the  determination  of  what 
FRPP  considers  historical  and 
archaeological  resources.  Most  of  the 
respondents  recommended  or  provided 
jcomments  on  the  second  bullet  in  the 
(proposed  rule  regarding  which 
properties  will  be  considered.  One 
jrespondent  suggested  that  the  second 
ibullet  describing  parcels  eligible  for  the 
National  Register  is  confusing,  and 
suggested  the  following  language: 
"Formally  determined  eligible  for  listing 
in  the  National  Register  of  Historic 
Places  by  the  Keeper  of  the  National 
Register;"  while  another  respondent 
[suggested  that  the  second  bullet  be 
iworded  as  follows:  "Be  determined 
eligible  for  listing  on  the  National 
Register  of  Historic  Places  through  a 
iwritten  determination  by  a  State 
Historic  Preservation  Officer  (SHPO)  or 
Tribal  Historic  Preservation  Officer 
ITHPO)."  Regarding  the  first 
^commendation,  because  only  the 
Keeper  of  the  National  Register  may 
taake  formal  determinations  of 
bligibility,  NRCS  does  not  beheve  that 
the  rule  needs  to  add  this  reference. 
Regarding  the  second  recommendation, 
NRCS  does  not  have  the  authority  to 
^stablish  a  new  National  Register 
eligibility  determination  process  for  the 
FRPP  program,  such  as  using  written 
determinations  by  SHPOs  and  THPOs, 
beyond  that  which  is  currently  in  effect 
for  compliance  with  section  106  of  the 
National  Historic  Preservation  Act. 

In  relation  to  the  FRPP  historical  and 
pchaeological  definition,  two  other 
Respondents  suggested  that  a  broader 
definition  of  historical  and 
archaeological  resources  exists.  One 
respondent  suggested  that  where  there 
is  no  formal  listing  in  the  State,  refer 
instead  to  other  inventories  and  have 
the  SHPO  or  THPO  provide  an 
additional  certification  of  significance, 
while  another  suggested  that  a  fourth 


bullet  be  added:  "Identified  in  a 
congressionally  authorized  study  of  U.S. 
battlefield  sites,  including  the  July  1993 
report  on  the  Nation's  Civil  War 
battlefields  prepared  by  the  Civil  War 
Sites  Advisory  Commission."  Regarding 
the  suggestion  that  NRCS  establish  a 
new  certification  of  significance 
process,  NRCS  believes  a  separate  and 
distinct  evaluation  process  beyond  the 
current  National  Register  programs  and 
State  and  tribal  register  programs  would 
cause  confusion.  Additionally,  NRCS 
believes  that  by  keeping  the  focus  on 
existing  registers  and  inventories,  NRCS 
is  supporting  and  strengthening  our 
partners'  programs  without  adding  to 
their  ciurent  workload.  As  it  relates  to 
the  use  of  the  inventory  in  the  Civil  War 
Sites  Advisory  Commission's  1993 
Report,  NRCS  acknowledges  the 
importance  of  these  properties,  but  also 
recognizes  that  the  inventory  was 
developed,  in  part,  for  use  by  a 
Department  of  Interior  battlefield 
protection  program,  one  that  has  a  much 
narrower  focus  than  that  of  the  FRPP 
(protection  of  farm  and  ranch  lands 
across  the  entire  United  States).  If  NRCS 
elected  to  use  this  one  very  specialized 
list,  it  would  have  to  also  consider  using 
other  specialized  lists  of  cultural 
resources  (i.e.  bridges,  lighthouses, 
dams,  industrial  resources)  developed 
for  other  programs.  Additionally,  it  is 
most  likely  that  the  properties  in  this 
battlefield  inventory'  are  already  in  State 
inventories  and  registers.  Another 
respondent  questions  what  it  meant  to 
be  "determined  formally  eligible  on  the 
National  Register."  NRCS  believes  that 
this  language  is  clear  and  need  not  be 
further  explained.  Finally,  one 
commenter  suggested  that  the  FRPP  rule 
is  more  restrictive  regarding 
determinations  of  eligibility  than 
current  historic  preservation 
compliance  guidelines.  NRCS  does  not 
agree  and  does  not  want  to  establish  a 
separate  determination  and  evaluation 
process.  This  would  undermine  existing 
historic  preservation  evaluation  and 
designation  programs  and  would.also 
ri^  further  confusion. 

Land  Evaluation  and  Site  Assessment 
System  (LESA) 

NRCS  did  not  receive  any  comments 
on  this  definition,  but  for  clarification 
NRCS  has  defined  what  is  meant  by 
"Federal"  for  the  purposes  of  FRPP.  For 
this  reason,  NRCS  amends  the  definition 
to  read  as  follows:  "Land  Evaluation 
and  Site  Assessment  System  (LESA)  is 
a  land  evaluation  system  approved  by 
the  NRCS  State  Conservationist  used  to 
rank  land  for  farm  and  ranch  land 
protection  purposes,  based  on  soil 
potential  for  agriculture,  as  well  as 


social  and  economic  factors,  such  as 
location,  access  to  markets,  and  adjacent 
land  use.  (For  additional  information 
see  the  Farmland  Protection  Policy  Act 
regulation,  7  CFR  part  658.)" 

Non-Govemmental  Organization 

Four  respondents  suggested  inserting 
the  word  "and"  in  the  definition  for 
eligible  non-governmental  organizations 
to  clarify  that  rion-govemmental 
organizations  must  be  a  conservation 
organization  and  must  be  recognized  by 
the  Internal  Revenue  Service  as  tax 
exempt  by  virtue  of  being  operated  for 
religious,  charitable,  scientific  or  similar 
purposes.  Despite  these  suggestions, 
NRCS  has  chosen  to  retain  the  original 
definition  which  reflects  FRPP's 
authorizing  legislation: 

Non-governmental  organization,  is  defined 
as  any  organization  that: 

•  Is  organized  for,  and  at  all  times  since 
the  formation  of  the  organization,  has  been 
operated  principally  for  one  or  more  of  the 
conservation  purposes  specified  in  clause  (i). 
(ii),  (iii).  or  (iv)  of  section  170(h)(4)(A)  of  the 
Internal  Revenue  code  of  1986; 

•  Is  an  organization  that  is  described  in 
section  501(c)(3)of  that  code  that  is  exempt 
from  taxation  under  301(a)  of  that  code; 

•  Is  described  in  section  509(a)(2)  of  that 
code:  or 

•  Is  described  in  section  509(a)(3)  of  that 
code  and  is  controlled  by  an  organization 
described  in  section  509(a)(2)  of  that  code. 

Prime  Farmland 

One  respondent  requested  that  the 
term  "prime  farmland"  be  changed  to 
"prime  soils"  since  it  is  the  soils  that 
NRCS  is  describing  in  the  definition. 
NRCS  is  choosing  to  retain  the  "prime 
farmland"  definition  to  make  it 
consistent  with  the  definition  from 
which  it  is  derived  in  7  CFR  part  657. 
Two  respondents  asked  whedier  land 
that  grows  Christmas  trees,  flowers, 
nursery  stock  and  grapes  for  wine  are 
considered  prime  since  they  are  not 
producing  food,  feed,  and  forage.  NRCS 
may  consider  these  areas  prime,  unique. 
Statewide  or  locally  important  in 
accordance  with  7  CFR  part  657,  since 
these  areas  have  a  special  combination 
of  soil  quality,  location,  growing  season, 
and  moisture  supply  to  produce  these 
crops. 

Ranch  Land 

Two  respondents  requested  that  the 
term  "ranch  land"  be  clarified  so  that  it 
is  more  inclusive  of  many  of  the  lands 
used  in  ranching  across  the  countrv'. 
Both  respondents  suggest  that  the 
following  NRCS  Pasture  and  Range 
Handbook  definition  be  utilized. 

Land  on  which  the  historic  climaui  plant 
community  is  predominantly  grasses, 
grasslike  plants,  forbs,  or  shrubs.  Includes 
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lands  revegetated  naturally  or  artificially 
when  routine  management  of  that  vegetation 
is  accomplished  mainly  through 
manipulation  of  grazing.  Rangelands  include 
natural  grasslands,  savannas,  shrublands, 
most  deserts,  timdra,  alpine  communities, 
coastal  marshes,  and  wet  meadows. 

NRCS  believes  that  the  aforementioned 
ranch  land  definition  is  too  broad  and 
that  a  broad  definition  of  ranch  land 
could  lead  to  the  protection  of  ranch 
land  that  does  not  meet  the  statute's 
intent  of  protecting  prime,  imique,  and 
important  soils.  Moreover,  such  a 
definition  may  limit  NRCS'  flexibility  to 
protect  lands  not  included  in  this 
definition.  Another  respondent 
generally  stated  that  eligibility  criteria 
for  prime,  imique  farm  and  ranch  land 
should  be  broadened.  For  the 
aforementioned  reasons,  NRCS  has 
chosen  not  to  limit  the  enrollment  of 
farm  and  ranch  land  to  one  single 
definition,  but  instead  chooses  to 
determine  eligible  farm  and  ranch  lands 
through  already  established  procediu'es. 
In  determining  eligible  farm  and  ranch 
lands,  NRCS  will  continue  to  tise  the 
procediues  that  identify  important  farm 
and  ranch  lands  outlined  in  7  CFR  part 
657.  Under  this  rule,' farm  and  ranch 
lands  not  considered  prime  and  unique 
may  be  considered  Statewide  or  locally 
important,  if  a  State  agency  or  local 
planning  body  determines  the  land  to  be 
of  importance.  If  determined  to  be 
prime,  luiique,  or  Statewide  or  locally 
important,  these  soils  are  then  eligible 
for  FRPP  assistance.  NRCS  believes  this 
process  provides  sufficient  flexibility  to 
protect  farm  and  ranch  lands  that  may 
not  meet  the  prime  and  unique 
definition,  but  at  the  same  time  assures 
that  the  Congressional  intent  of 
protecting  land  that  has  "prime,  unique, 
or  other  productive  soil,"  is  maintained. 
FoT  this  reason,  NRCS  chooses  to  retain 
the  original  eligibility  definition  and 
process  determining  prime,  unique,  and 
important  soils. 

Section  1491.4    Program  Requirements 

Three  respondents  directly  or 
indirectly  referred  to  FRPP  as  a  grant 
program  and  that  NRCS  does  not  need 
to  substitute  its  judgment  for  that  of 
State  and  local  farmland  protection 
programs.  As  explained  previously,  the 
Farm  and  Ranch  Lands  Protection 
Program  is  not  a  grant  program,  rather 
it  is  a  program  where  the  Federal 
Government  acquires  an  interest  in  the 
Property  for  the  purpose  of  protecting 
the  resoiuce.  For  this  reason,  NRCS  has 
been  active  and  will  continue  to  be 
active  in  conducting  eligibility 
determinations,  ranking  parcels  based 
on  its  own  criteria,  and  reviewing  and 
approving  conservation  easements  in 


order  to  meet  the  statutory  requirements 
of  the  Program. 

One  respondent  questioned  FRPP's 
emphasis  on  topsoil,  stating  that  "Too 
much  emphasis  is  placed  on  protecting 
topsoil  and  prime  and  unique  farmland, 
more  of  an  emphasis  should  be  placed 
on  protecting  rangeland  and 
watersheds,"  while  two  other 
respondents  believed  that  requiring  a 
pending  offer  is  unrealistic, 
burdensome,  and  requires  an  expense 
on  the  part  of  the  partner.  As  a  result, 
land  deals  often  fall  through  because  a 
pending  offer  is  required.  In  response  to 
these  comments,  NRCS  refers  to  the 
FRPP  authorizing  legislation  which  sets 
forth  FRPP's  purpose,  "protecting 
topsoil  by  limiting  nonagricultural  uses 
of  the  land."  The  statute  further  defines 
eligible  land  as  "farm  and  ranch  lan4 
that  has  prime,  unique  or  otner 
productive  soil;  or  contains  historical  or 
archaeological  soiuces;  and  is  subject  to 
a  pending  offer  for  purchase  from  an 
eligible  entity."  In  order  to  comply  with 
its  authorizing  legislation,  NRCS  has 
placed  a  program  emphasis  on 
protecting  prime,  unique,  and  important 
farm  and  ranch  land,  as  well  as 
requiring  a  pending  offer  from  an 
eligible  entity.  One  respondent  stated 
that  historical  and  archeological 
resources  and  a  pending  offer  should  be 
factors  to  consider,  not  essential  to 
eligibility.  NRCS,  once  again  refers  to 
FRPP's  authorizing  legislation  which 
states  that  "eligible  land  means  land  on 
a  farm  or  ranch  that  has  prime,  unique, 
or  other  productive  soil;  or  contains 
historical  or  archaeological  resoiuces; 
and  is  subject  to  a  pending  offer  for 
piurhase  from  an  eligible  entity."  NRCS 
is  boimd  by  the  statute.  Consequently, 
NRCS  has  determined  that  land  on  a 
farm  or  ranch  must  contain  historical  or 
archaeological  resources  or  prime, 
unique,  or  other  productive  soil  to  be 
eligible.  In  either  case,  the  land  must 
also  have  a  pending  offer  to  be  eligible 
for  FRPP.  One  respondent  stated  that 
the  proposed  rule  adequately  reflects 
the  intent  of  the  statute  as  it  relates  to 
historical  and  archaeological  resoiuces, 
while  one  respondent  questioned 
whether  parts  of  a  farm  can  be  enrolled. 
NRCS  will  enroll  all  or  part  of  a  farm  or 
ranch,  so  long  as  50  percent  of  the  farm 
or  ranch  land  enrolled  consists  of  prime, 
unique,  or  important  soils,  or  contains 
historical  and  archaeological  resources 
and  is  subject  to  a  pending  offer. 

One  respondent  stated  that  all  FRPP 
easements  should  be  perpetual.  NRCS 
agrees  with  this  comment;  however,  in 
some  States,  perpetual  easements  are 
prohibited.  As  a  result,  NRCS  has 
required  that  "all  easements  will  be  in 


perpetuity  unless  prohibited  by  State 
law." 

Two  respondents  indicated  their 
support  of  NRCS'  criteria  used  to 
evaluate  interested  entities  that  wish  to 
receive  FRPP  funds  in  1491.4(c){l-4). 
NRCS  will  continue  to  use  these  criteria 
to  evaluate  eligible  entities,  and  to 
ensiu^  the  entities  have  the  capacity  to 
hold,  manage,  and  enforce  conservation 
easements. 

Several  respondents  questioned 
NRCS"  policy  on  only  acquiring 
conservation  easements  on  privately 
ovmed  land.  One  respondent  thought 
that  State-owned  prison  farm  and  ranch 
land  should  be  eligible  for  FRPP,  while 
another  respondent  questioned  whether 
lands  temporarily  bought  in  fee  simple 
by  the  State  or  local  government  can  be 
acquired  imder  FRPP.  With  a  vast 
majority  of  the  Nation's  farm  and  ranch 
land  being  privately  owned,  the  demand 
for  the  protection  of  prime,  unique,  or 
important  farmland  on  privately  owned 
land  exceeds  available  funds.  As  a 
result,  NRCS  will  continue  to  place 
emphasis  on  protecting  privately  owned 
farm  and  ranch  land;  however,  NRCS 
will  assist  public  entities  with 
protecting  lands  if  the  acquisition  of 
land  is  temporary  and  the  land  will  later 
be  sold  to  a  private  land  owner  in  fee 
simple.  NRCS  will  not  disbiuse  Federal 
payment  to  the  public  entity  until  the 
fee  simple  rights  are  transferred  to  a 
private  landowner. 

Six  respondents  raised  concerns  about 
the  adjusted  gross  income  land 
eligibility  requirement.  Two 
respondents  argued  that  the  adjusted 
gross  income  limitation  should  not 
apply  to  FRPP  since  NRCS  is  getting 
equal  value  in  the  land  and  oftentimes 
at  a  bai^ain  sale;  therefore,  the  FRPP 
payment  should  not  be  considered  a 
benefit,  but  rather  an  equal  exchange 
between  the  landovoier  and  the  United 
States  Department  of  Agricultiue.  One 
respondent  stated  that  the  sale  of  land 
should  not  be  considered  in  computing 
the  adjusted  gross  income  limitation, 
while  two  respondents  stated  that  this 
will  limit  high  value  land  often  owned 
by  developers  or  other  landowners,  who 
derive  a  majority  of  their  income  from 
non-farm  or  ranch  enterprises.  One 
respondent  requested  that  the  adjusted 
gross  income  limitation  be  subject  to 
regional  variation,  while  another 
requested  that  NRCS  explain  how  this 
affects  corporate  owners.  Another 
respondent  requested  that  NRCS  specify 
the  adjusted  gross  income  limitation 
requirements  in  the  final  rule,  while 
another  respondent  indicated  that  this  is 
just  another  biu-densome  step  in  the 
easement  acquisition  process.  One 
respondent  requested  that  the 
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cooperating  entity  not  be  held 
responsible  for  verification  or  auditing 
of  the  certification  by  the  landowner. 

In  order  to  avoid  a  conflict  with  any 
policy  contained  within  the  Adjusted 
Gross  Income  Limitation  final  rule, 
NRCS  directs  respondents  to  the 
Adjusted  Gross  Income  Limitation  final 
rule,  which  is  ciurently  being 
promulgated.  However,  to  clarify  some 
matters  raised  during  the  FRPP 
proposed  rule  comment  period,  NRCS 
>vill  briefly  explain  the  adjusted  gross 
^come  limitation  and  identify  how  this 
limitation  relates  to  the  FRPP.  Section 
1604  of  the  Farm  Seciu-ity  and  Rural 
Investment  Act  of  2002  (Pub.  L.  1-7- 
171)  prohibits  individuals  and  entities 
exceeding  an  average  adjusted  gross 
income  limitation  of  $2.5  million  from 
receiving  USDA  payments,  unless  75 
percent  or  more  of  their  adjusted  gross 
income  is  derived  from  fanning, 
ranching  or  forestry  production. 
Landowners  receiving  FRPP  payments 
would  be  subject  to  this  adjusted  gross 
income  limitation.  The  proposed 
Adjusted  Gross  Income  Limitation  rule, 
7  CFR  part  1400.6,  clarifies  this  income 
limitation,  and  sets  forth  the  criteria  to 
be  applied  in  determining  whether 
certain  income  limits  have  been 
exceeded  by  an  individual.  Policy  on 
corporate  ownership  and  land  sale 
revenues,  as  well  as  administrative 
procedures,  such  as  income  verification, 
are  addressed  in  7  CFR  part  1400.6.  In 
order  to  comply  with  Section  1604  of 
the  Farm  Security  and  Rural  Investment 
Act  of  2002.  NRCS  will  comply  with  the 
statute  and  final  rule  governing  the 
adjusted  gross  income  limitation. 

Twelve  respondents  raised  concerns 
regarding  NRCS'  appraisal  policy.  One 
respondent  requested  that  all  appraisals 
be  done  in  accordance  with  the  Uniform 
Appraisal  Standards  for  Federal  Lcmd 
Acquisitions  (UASFLA)  and  that  they  be 
reviewed  by  a  Federal  appraiser.  The 
same  respondent  stated  UASFLA 
standards  must  be  used,  since  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP)  does  not 
address  the  "before"  and  "after" 
technique  used  to  evaluate  conservation 
easements.  To  provide  cooperating 
entities  maximum  flexibility  and  reduce 
transaction  costs,  appraisals  conducted 
for  the  FRPP  shall  conform  to  USPAP  or 
USFLA  standards.  NRCS  acknowledges 
that  the  "before"  and  "after"  technique 
is  an  appropriate  methodology  to  use  in 
order  to  determine  conservation 
easement  value,  and  shall  be  adopted  by 
FRPP.  One  respondent  requested  that 
NRCS  address  in  the  final  rule  how 
appraisal  reports  should  be  submitted 
and  how  these  reports  will  be  used. 
Another  respondent  requested  that  the 


reproduction  of  appraisal  reports  for 
NRCS  use  be  minimized  and  that  an 
annual  meeting  between  NRCS  and  the 
cooperating  entity  would  suffice,  while 
another  respondent  suggested  that 
providing  a  copy  of  the  appraisal  report 
is  possible,  but  providing  priority  rating 
criteria  is  not.  NRCS  conciu-s  with  the 
need  to  streamline  the  appraisal 
submission  process.  However,  due  to 
the  complexity  of  the  appraisal  review 
process  and  the  fact  that  this  type  of 
administration  issue  is  more  appropriate 
for  manual  policy,  NRCS  has  addressed 
specific  appraisal  review  and  process 
issues  in  its  current  policy  manual,  CPM 
part  519.  CPM  part  519  can  be  accessed 
via  the  Internet  at:  http:// 
policy.nrcs.usda.gov/scripts/lpsiis.dll/ 
M/M_440_519.htm. 

Two  local  government  respondents 
requested  that  NRCS  adopt  alternative 
real  estate  evaluation  systems  used  by 
local  governments,  which  reduce 
easement  acquisition  costs,  rather  than 
requiring  that  appraisals  be  conducted. 
Considering  these  comments,  NRCS  has 
determined  that  the  adoption  of 
alternative  evaluation  systems,  which 
.  under  certain  circiunstances  were 
permitted  in  the  Farmland  Protection 
Program,  conflicts  with  the  terms  of  the 
FRPP  authorizing  legislation  that  states 
"the  Federal  share  caimot  exceed  50 
percent  of  the  appraised  fair  market 
value  of  the  conservation  easement." 
For  this  reason,  NRCS  has  determined 
that  only  appraisals  are  appropriate  to 
value  FRPP  parcels. 

In  addition,  the  FRPP  is  subject  to  the 
Department  of  Transportation 
regulations  at  49  CFR  part  24,  which  the 
USDA  has  adopted  by  reference  in  its 
own  regulations  at  7  CFR  21.1.  49  CFR 
part  24  implements  the  Uniform 
Relocation  Assistance  and  Real  Property 
Policies  Act  of  1970  (the  1970  Act)  and 
applies  to  real  property  acquisition, 
including  the  acquisition  of  partial 
interests,  such  as  conservation 
easements.  One  of  the  main  purposes  of 
the  1970  Act  is  to  ensure  that  owners  of 
real  property  to  be  acquired  by  the 
Federal  Government  or  through 
Federally-assisted  acquisitions  are 
treated  fairly.  Because  the  FRPP  is  a 
voluntary  program,  the  FRPP  is  exempt 
from  the  regulations  that  govern  Federal 
acquisition.  However,  FRPP  must 
comply  with  the  terms  of  the  exemption 
that  is  set  forth  at  49  CFR  24.101. 
Accordingly,  cooperating  entities 
receiving  FRPP  funds  must  comply  with 
the  requirements  of  49  CFR  24.101(a)(2) 
which  provides  that:  (1)  Prior  to  making 
an  offer  for  the  property,  the  FRPP 
cooperating  entity  must  advise  the 
landowner  that  it  is  unable  to  acquire 
the  property  [e.g.  by  eminent  domain)  in 


the  event  negotiations  fail  to  result  in  an 
amicable  agreement;  and  (2)  inform  the 
owner  of  what  the  FRPP  cooperating 
entity  believes  to  be  the  fair  market 
value  of  the  property.  In  order  to 
determine  the  fair  market  value  of  a 
property,  an  appraisal  by  a  State- 
certified  general  or  licensed  appraiser 
must  be  done. 

Three  respondents  requested  that 
NRCS  reimburse  the  entity  for  the  cost 
of  appraisals,  while  another  respondent 
requested  that  appraisals  older  than  one 
year  may  be  acceptable  if  agreed  to  by 
NRCS  and  the  cooperating  entity'  in  a 
Memorandum  of  Understanding.  NRCS 
is  required  by  law  not  to  exceed  "50 
percent  of  the  appraised  fair  market 
value  of  the  conser\'ation  easement."  As 
a  result  of  this  statutory  requirement, 
NRCS  requires  an  appraisal.  The 
appraisal  shall  not  be  more  than  one 
year  old  prior  to  easement  closure,  in 
order  to  ensure  that  the  Federal  share 
does  not  exceed  50  percent  of  the 
appraised  fair  market  value.  One 
respondent  asked  that  the  appraiser 
certification  be  addressed,  as  well  3a 
stated  that  the  Uniform  Standard  of 
Professional  Appraisal  Practice  (USPAP) 
system  does  not  utilize  the  "before"  and 
"after"  technique  for  partial 
acquisitions.  NRCS  believes  that  the 
"before"  and  "after"  technique  is  the 
appropriate  method  in  valuing 
conservation  easements  for  the  purpose 
of  FRPP.  The  "before"  and  "after" 
technique  does  not  conflict  with  other 
methodologies  used  by  USPAP  and  is 
therefore  adopted  as  a  recommended 
way  to  determine  FRPP  easement 
values.  NRCS  has  addressed  appraisal 
review  in  CPM  part  519  including 
administrative  and  technical  reviews  of 
appraisals  by  NRCS.  CPM  part  519  can 
be  accessed  via  the  Internet  at:  http:// 
policy.nrcs.usda.gov/scripts/lpsiis.dll/ 
M/M_440_5 19.htm. 

The  same  respondent  suggested  that 
the  final  rule  insert  the  word  "general" 
in  the  appraiser  description  to  read 
"State  certified  general  appraiser," 
while  another  respondent  has  asked  that 
the  Section  1491.4(e)  be  reworded  as 
follows:  "Prior  to  FRPP  fund 
disbursement,  the  value  of  the 
conservation  easement  must  be 
appraised."  NRCS  acknowledges  that 
"State  certified  general  appraiser"  is  the 
correct  terminology,  it  also  agrees  with 
the  second  suggestion  which  inserts  the 
clarifying  language  that  the  value  of  the 
conservation  easement  must  be 
appraised.  As  a  result,  NRCS  has 
changed  the  rule  accordingly. 

Six  respondents  provided  conunents 
on  1491.4(f),  which  stated  that  at  the 
discretion  of  the  Chief,  a  standard 
easement  vnll  be  required  as  a  condition 
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for  program  participation.  Four 
respondents  objected  to  the  Chief 
requiring  a  standard  easement,  while 
two  respondents  suggested  that  NRCS 
utilize  a  standard  conservation 
easement  deed,  but  provide  for  the  local 
entity  to  supply  other  language  as 
needed  to  comply  with  their  specific 
requirements.  One  respondent  objected 
to  NRCS'  use  of  a  standard  easement 
template,  since  NRCS  was  not  a  Grantee 
and  the  Federal  Government's  right  of 
asserting  the  use  of  a  standard  easement 
was  questionable.  Three  other 
respondents  suggested  that  NRCS 
develop  a  standard  easement  template 
in  each  State.  One  respondent  further 
clarified  that  the  standard  easement 
template  should  be  a  part  of  a 
Memorandum  of  Understanding  that  is 
signed  by  the  cooperating  entity  and 
NRCS.  NRCS  chooses  to  retain  the 
flexibility  to  develop  conservation 
easement  deed  template  by  retaining  the 
proposed  rule  language,  if  it  determines 
it  to  be  appropriate  in  order  to  protect 
the  interests  of  the  United  States. 
However.  NRCS  finds  the  current 
process  in  which  NRCS  and  the  Office 
of  General  Coiinsel  review  and  approve 
conservation  easement  templates 
provided  by  the  cooperating  entity  to  be 
sufficient  at  this  time.  As  it  has 
previously  done,  NRCS  and  the  Office  of 
General  Counsel  will  continue  to  review 
conservation  easement  template  deeds 
to  ensure  that  the  easement  deeds 
protect  the  Federal  interest  and  uphold 
FRPP's  policies  and  objectives.  Where 
an  easement  sufficiently  deviates  from 
the  agreed-to  template.  NRCS  and  OGC 
may  review  the  easement  deed. 

As  it  relates  to  specific  language 
within  the  proposed  rule,  another 
respondent  inserted  that  "at  the 
discretion  of  the  Chief,  a  standard 
easement,  or  equivalent  legal  form 
which  meets  the  intent  of  the  2002  Act, 
will  be  required  as  a  condition  of 
program  participation."  Some  entities 
that  partner  with  NRCS  use  other  forms 
of  deeds  to  convey  the  acquisition  of 
development  rights.  For  this  reason, 
NRCS  has  chosen  to  adopt  this 
suggestion.  Section  1491.4(f)  has  been 
changed  accordingly. 

There  was  one  comment  on  the 
confidentiality  of  information  related  to 
the  agricultural  operation  as  set  forth  in 
1491.4(g).  The  respondent  requested 
that  information  related  to  the 
agricultiiral  operation,  as  well  as  other 
incidental  information  be  held  in 
confidence  by  the  State  or  local 
farmland  protection  program  and  NRCS. 
The  respondent  further  stated  that 
NRCS  should  require  confidentiality 
from  the  non-governmental  organization 
as  a  condition  of  partnership  with 


NRCS.  Section  1244  of  the  Food 
Security  Act  of  1985,  as  amended,  states 
that  information  provided  to  the 
Secretary  or  a  contractor  of  the  Secretary 
for  the  purpose  of  providing  technical  or 
financial  assistance  to  an  owner, 
operator,  or  producer  with  respect  to 
any  natural  resources  conservation 
program-administered  by  NRCS  or  FSA 
shall  not  be  considered  to  be  public 
information  and  shall  not  be  relented  to 
any  person  or  Federal,  State,  local 
agency  or  Indian  tribe  outside  the 
Department  of  Agriculture.  The  issue  of 
requiring  confidentiality  from  non- 
governmental organizations  and  other 
cooperating  entities  will  be  addressed  in 
a  regulation  pertaining  specifically  to 
confidentiality,  which  is  being 
developed  by  NRCS  in  accordance  with 
Section  1244  of  the  Food  Security  Act 
of  1985.  as  amended. 

Another  respondent  asked  ab^t  the 
timing  of  the  development  of  the 
conservation  plan.  The  conservation 
plan  will  be  developed  prior  to  the 
payment  disbursement  made  by  NRCS 
to  the  cooperating  entity.  One 
respondent  requested  that  NRCS  take  * 
the  lead  in  monitoring  conservation 
plans  and  make  the  initial 
determination  that  the  landowner  is  not 
in  compliance,  after  which  the  Grantee 
will  be  required  to  take  necessary 
action.  As  it  relates  to  monitoring  the 
conservation  plan  on  highly  erodible 
land,  the  respondent's  suggestion  is 
current  NRCS  policy.  If  the  landowner 
is  found  out  of  compliance  with  a 
conservation  plan  on  highly  erodible 
land  or  is  violating  wetland 
conservation  provisions,  NRCS  will 
work  with  the  landowner  to  assist  the 
landowner  in  getting  back  into 
compliance.  If  the  landowner  refuses  to 
comply  with  the  terms  of  the 
conservation  plan  and  has  been  afforded 
all  the  appeal  and  other  administrative 
rights  in  accordance  with  7  CFR  part  12, 
NRCS  will  report  the  conservation  plan 
violation  to  the  cooperating  entity.  At 
such  time,  the  cooperating  entity  will 
consider  such  noncompliance  with  the 
conservation  plan  to  be  an  easement 
violation  and  the  cooperating  entity  will 
proceed  with  their  administrative  or 
judicial  procedures  as  it  relates  to 
easement  violations. 

Section  1491.5    Application  Procedures 

This  section  articulates  how 
interested  entities  apply  for  FRPP 
assistance.  One  respondent  requested 
that  NRCS  require  from  entities  a  plan 
showing  how  the  entity  plans  to  spend 
FRPP  money.  The  respondent  also 
suggested  that  NRCS  review  the  entity's 
management  strategies,  as  well  as  their 
ability  to  manage.  NRCS  believes  that 


these  concerns  are  addressed  during  the 
application  review  and  the  ranking  and 
evaluation  of  parcels  as  set  forth  in 
Section  1491.6.  One  respondent 
requested  that  a  consistent  date  for 
annual  applications  be  established  to 
allow  for  coordination  between  the 
Federal  and  State  programs.  Two  factors 
make  the  establishment  of  a  fixed 
application  date  problematic. 
Historically,  USD  A  waits  lintil  Congress 
appropriates  funds  through  an 
appropriation  law.  Second,  because 
FRPP  is  funded  annually  through  CCC, 
the  Office  of  Management  and  Budget 
must  apportion  the  funds  to  NRCS, 
before  NRCS  can  obligate  the  funds  to 
eligible  entities. 

Section  1491.6    Ranking 
Considerations  and  Proposal  Selection 

This  section  outlines  how  NRCS  will 
rank  and  evaluate  proposals  from 
eligible  entities.  It  also  examines  criteria 
that  may  be  used  by  the  NRCS  State 
Conservationist  to  evaluate  parcels.  A 
number  of  respondents  commented  on 
this  section,  particularly  the  criteria  that 
may  be  used  by  the  NRCS  State 
Conservationist. 

As  it  relates  to  overall  proi^am 
administration,  two  respondents 
requested  that  memoranda  of 
imderstandings  be  signed  with  State  and 
local  programs  to  determine  a  mutually 
acceptable  way  for  non-federal  entities 
to  review  and  select  parcels  based  on 
FRPP  criteria.  The  memoranda  of 
imderstandings,  between  the  NRCS 
State  Conservationist  and  the  State  or 
local  programs,  would  outline  mutually 
acceptable  criteria  to  use  in  evaluating 
FRPP  proposals.  Decisions  on  which 
parcels  to  fund  would  be  made  by  the 
cooperating  State  or  local  program,  not 
NRCS.  In  the  opinion  of  the  two 
respondents,  it  would  provide  the 
needed  flexibility  at  the  State  level, 
while  at  the  same  time  reduce 
duplicative  efforts  in  evaluating  parcels. 
One  respondent  requested  that  NRCS 
purchase  properties  in  a  geographic  area 
and  match  FRPP  dollars  with  State 
program  dollars,  not  choosing  actual 
parcels  which  to  fund,  but  rather 
selecting  specific  geographic  areas.  A 
majority  of  these  concerns  regarding 
review  and  selection  of  parcels  have 
been  addressed  in  Section  1491.2 
Administration.  However,  NRCS  wishes 
to  further  clarify  that  the  FRPP 
authorizing  legislation  has  a  specific 
purpose  of  protecting  prime,  unique, 
and  other  productive  soil  from 
conversion  to  non-agricultural  uses. 
This  purpose  is  not  always  the  primary 
purpose  of  cooperating  entities' 
programs.  For  diese  reasons,  as  well  as 
the  practical  reason  that  NRCS  has 
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many  parcels  submitted  by  numerous 
cooperating  entities,  making  execution 
of  memoranda  of  imderstandings 
impractical.  As  a  result,  NRCS  has 
chosen  to  retain  the  current  procedures 
of  selecting  and  evaluating  parcels  using 
uniform  criteria  at  the  State  level. 

Another  respondent  suggested  that 
NRCS  utilize  a  two-step  process 
whereby  eligible  entities  can  be  certified 
prior  to  the  identification  of  eligible 
lands  so  that  the  cooperating  entities 
might  be  poised  to  make  an  offer  when 
eligible  farmlands  become  available. 
This  option  is  not  possible  under  FRPP 
because  the  authorizing  legislation 
requires  that  the  entities  have  pending 
offers  prior  to  NRCS  awarding  funds  to 
eligible  entities. 

Four  respondents  requested 
clarification  on  how  the  National  and 
State  criteria  are  used  in  selecting 
parcels.  The  FRPP  proposed  rule  set 
forth  the  national  criteria  used  in 
determining  State  allocations.  The 
national  criteria  are  based  on  national 
agricultural  land  conversion  rates  as 
provided  by  the  National  Resources 
Inventory  (NRI),  as  weU  as  information 
gathered  from  interested  entities 
through  the  FRPP  State  Plan  process. 
This  latter  information  includes  but  is 
not  limited,  to  entity  history,  entity 
acquisition  strategies,  anticipated 
average  FRPP  cost  per  acre,  and  total 
acres  needing  to  be  protected  in  that 
fiscal  year.  The  proposed  rule  also 
stated  that  national  criteria,  in  addition 
to  State  criteria,  will  be  used  to  evaluate 
parcels.  Currently,  FRPP  policy  states 
that  parcels  will  be  evaluated  using 
State  criteria  and  national  criteria,  vdth 
no  less  than  50  percent  of  the  weight 
placed  on  national  criteria.  While 
criteria  such  as  the  NRI  agricultiu-al  land 
conversion  rates  cannot  be  used  beyond 
the  State  level.  State  conservationists 
have  the  flexibility  to  choose  the 
national  criteria  which  they  deem 
appropriate.  NRCS  believes  that  the  mix 
of  national  and  State  criteria  allows 
national  FRPP  objectives  to  be  met, 
while  at  the  same  time  providing  the 
NRCS  State  Conservationist  the 
necessary  flexibility  needed  to  evaluate 
parcels  at  the  State  level.  One 
respondent  suggested  that  NRCS  adopt 
a  committee  approach  in  developing 
ranking  criteria,  such  as  that  used  by 
USDA's  Forest  Legacy  Program,  while 
another  respondent  requests  that  NRCS 
develop  a  process  for  obteiining  public 
input  on  ranking  criteria.  The  final  rule 
allows  for  the  NRCS  State 
Conservationist  to  develop  ranking 
criteria  with  the  advice  from  the  State 
Technical  Committee.  In  a  majority  of 
States,  the  NRCS  State  Conservationist 
currently  develops  ranking  criteria 


based  on  the  advice  of  the  State 
Technical  Committee.  NRCS  believes 
this  conmiittee  approach  allows  for 
public  input  to  be  obtained. 

Several  respondents  suggested  on 
expanding  FRPP  ranking  criteria.  One 
respondent  suggested  that  an  emphasis 
be  placed  on  watershed  protection, 
while  another  suggested  that 
agricultural  economic  viability  of  a  farm 
or  ranch  be  included  as  criteria.  Another 
respondent  suggested  that  FRPP  criteria 
consider  fish  and  wildlife  habitat  and 
water  quality,  as  well  as  soils.  One 
respondent  questioned  the  applicability 
of  the  criteria,  "proximity  to  other 
protected  clusters"  in  areas  where  ^ 
conservation  easements  are  not  utilized, 
while  another  respondent,  in  an  area 
with  increasing  development  pressures, 
suggested  that  NRCS  consider  the  rate  of 
land  conversion  relative  to  the 
remaining  agriculture  in  the  geographic 
area.  This  same  respondent,  as  well  as 
another  respondent,  suggested  that 
NRCS  evaluate  parcels  relative  to 
specific  geographic  areas  in  which  they 
were  protecting.  For  example,  the 
anticipated  FRPP  cost  per  acre  or 
acreage  to  be  protected  should  be 
considered  in  relation  to  the  geographic 
area  where  the  parcel  is  located. 
Another  respondent  suggested  that 
LESA  criteria  should  be  modified  so 
that  sites  near  sewage  lines,  water  lines, 
or  other  public  utility  lines,  should 
receive  a  higher  ranking.  NRCS  has  not 
changed  the  final  rule  as  it  relates  to 
parcel  ranking  and  evaluation  because 
the  agency  believes  that  the  State 
Technical  Committee  process,  as  well  as 
the  State  Conservationist's  ability  to 
choose  his  or  her  own  criteria  to 
evaluate  parcels,  provide  the  NRCS 
State  Conservationist  the  necessary 
flexibility  to  develop  criteria  and  rank 
eligible  parcels  for  funding. 

Nineteen  respondents  requested  that 
NRCS  add  the  following  to  the  Ust  of 
possible  State  criteria:  "History  of  an 
eligible  entity's  commitment  to  assisting 
beginning  fanners  and  ranchers,  to 
promoting  opportunities  in  farming  and 
ranching,  and  to  farm  and  ranch 
succession  and  transfer  plaiming." 
while  another  stressed  the  importance 
of  funding  entities  who  place  priority  on 
protecting  parcels  in  zoned  agricultural 
areas.  To  encourage  that  these  farms  and 
ranches  remain  agriculturally  viable  in 
the  future,  NRCS  has  added  these 
suggestions  for  the  NRCS  State 
Conservationists  to  use  in  State  ranking 
criteria,  if  they  deem  appropriate.  Two 
respondents  questioned  what  is  meant 
by  "degree  of  leveraging  guaranteed  by 
eligible  entities."  One  of  these 
respondents  suggested  that  NRCS 
rephrase  this  criterioii  to  read  as 


follows:  "Amoimt  of  the  Federal  share 
to  be  contributed  to  the  acquisition  of 
the  conservation  easement  relative  to 
the  fair  market  value  of  the  conservation 
easement."  NRCS  partially  accepts  this 
suggestion  and  has  rephrased  the 
criteria  accordingly. 

Section  1491.7    Funding  Priorities 

Several  respondents  requested  that 
NRCS  place  a  priority  on  a  variety  of 
factors  when  evaluating  parcels.  One 
respondent  requested  that  the  highest 
priority  should  be  given  to  parcels  and 
areas  that  protect  drinking  water 
soiut:es.  Twelve  respondents  requested 
that  NRCS  place  a  priority  on  those 
farms  and  ranches  that  have  a 
comprehensive  resource  management 
system  where  all  the  natural  resources 
are  addressed  on  the  farm  or  ranch, 
seventeen  respondents  requested  that 
NRCS  place  a  higher  priority  on 
applications  from  landowners  who  have 
developed  farm  or  ranch  succession  or 
transfer  plans  with  a  preference  for 
plans  that  will  benefit  beginning  farmers 
and  ranchers.  One  respondent  requested 
that  NRCS  place  a  higher  priority  on 
lands  and  locations  where  parcel  size, 
soils,  markets,  local  farm  infrastructure, 
proximity  of  other  agricultiu^e,  and  other 
considerations  make  it  more  likely  that 
the  protected  lands  will  constitute  or 
contribute  to  an  economically  viable, 
independent  farming  operation. 

NRCS  has  incorporated  some  of  these 
comments  in  the  final  rule;  however,  as 
indicated  previously,  the  State 
Conservationist,  with  advice  from  the 
State  Technical  Conunittee,  develops 
criteria  used  to  select  parcels  in 
accordance  with  the  statutory  objectives 
of  FRPP.  In  addition,  the  selection  of 
one  set  of  criteria  over  another  is  at  the 
discretion  of  the  State  Conservationist. 
For  this  reason,  NRCS  has  chosen  to 
include  these  suggested  priorities,  but 
continues  to  encourage  and  permit  the 
NRCS  State  Conservationist  with  advice 
from  the  State  Technical  Committee,  to 
determine  the  ranking  criteria 
preference  based  on  State  natural 
resource  conditions,  anticipated 
funding,  geographic  priority  areas,  and 
other  factors  deemed  to  be  important  in 
each  State. 

NRCS  also  received  comments 
requesting  clarification  of  the  meaning 
of  Section  1491.7.  For  example,  one 
respondent  requested  clarification  of 
what  is  meant  by  on-site  and  off-site 
conditions.  Examples  of  what  is  meant 
by  on-site  or  off-site  conditions  are 
respectively  a  farm  that  contains  a 
hazardous  waste  site,  or  a  ranch  that 
neighbors  a  commercially  zoned  area. 
Where  on-site  or  off-site  conditions 
exist,  NRCS  may  choose  not  to  fund  a 
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parcel  because  of  the  implications 
surrounding  that  acquisition.  One 
respondent  requested  that  NRCS  clarify 
what  is  meant  by  multi-functional 
benefits,  while  another  respondent 
requested  that  historical  and 
archaeological  protection  be  added  to 
the  lists  of  lands  that  provide 
multifunctional  benefits  where  NRCS 
may  place  a  higher  priority.  NRCS 
concurs  with  the  second  respondent  and 
will  add  historical  and  archaeological 
protection  to  the  list  of  multi-functional 
benefits.  In  response  to  the  initial 
comment,  NRCS  believes  that  multi- 
functional benefits  vary  across  the 
nation;  therefore,  these  multi-functional 
benefits  are  best  determined  by  the  State 
Conservationist,  with  advice  from  the 
State  Technical  Committee.  Another 
respondent  asked  how  certain 
geographical  areas  will  receive  high 
priority.  As  it  relates  to  multi-functional 
benefits  in  a  general  sense,  NRCS 
believes  that  multi-functional  benefits 
and  geographic  priority  areas  can  best 
be  determined  at  the  State  level,  where 
local  input  is  provided  through  the  State 
Technical  Committee  on  State  ranking 
criteria. 

Subpart  B — Cooperative  Agreements 
and  Conservation  Easement  Deeds 

Section  1491.20    Cooperative 
Agreements 

The  section  outlines  the  process  of 
how  NRCS  enters  into  cooperative 
agreements  with  eligible  entities  and 
what  constitutes  a  cooperative 
agreement.  One  respondent  indicated 
that  NRCS  must  provide  oversight  of 
non-governmental  organizations 
participating  in  FRPP  to  assure  FRPP 
obligations  are  met.  NRCS  believes  that 
the  cooperative  agreement,  the 
contractual  document  between  NRCS 
and  the  cooperating  entity,  binds  the 
entity  to  perform  duties  and  tasks  in 
accordance  with  program  policy  and 
standards.  NRCS  oversight  of  these 
cooperative  agreements  ensures  that 


NRCS  program  policy  and  objectives  are 
met.  Other  comments  received  on  topics 
contained  within  this  section  were 
addressed  in  other  sections  of  the  rule. 

Section  1491.21    Funding 

The  Farm  Security  and  Rural 
Investment  Act  of  20L»z  (2002  Act), 
provided  policy  direction  for  cost 
sharing  in  three  areas: 

•  First,  it  specified  that  the  Federal 
share  could  not  exceed  50  percent  of  the 
appraised  fair  market  value  of  the 
conservation  easement. 

•  Second,  it  made  it  possible  for 
landowner  donations  to  be  included  as 
part  of  the  entity's  share. 

•  Third,  it  limited  the  amoimt  of  the 
donation  that  could  be  used  as  part  of 
the  entity's  share  to  not  more  than  25 
percent  of  the  conservation  easement's 
appraised  fair  market  value. 

The  2002  Act  did  not  provide 
guidance  on  the  minimum  cash 
contribution  by  the  entity.  As  a  result, 
the  proposed  rule  attempted  to  set  forth 
cash  requirements  by  the  cooperating 
entity.  Based  on  these  three  premises, 
the  agency  stated  in  the  proposed  rule 
that  an  entity  may: 

(1)  Provide  in  cash,  at  least  25  percent  of 
the  appraised  fair  market  value  of  the 
conservation  easement,  when  accompanied 
by  a  landowner  donation;  or 

(2)  Provide  in  cash,  at  least  50  percent  of 
the  conservation  easement  purchase  price.  In 
this  situation,  the  NRCS  share  cannot  exceed 
the  entity's  contribution. 

This  proposal  was  met  with  a  great 
deal  of  opposition  primarily  from  the 
land  trust  community.  Of  the  total  296 
letters  received,  214  objected  to  NRCS 
requiring  cooperating  entities  to  provide 
a  minimum  cash  contribution.  They 
maintain  that  by  proposing  a  minimum 
cash  contribution  by  the  entity,  NRCS  is 
discouraging  bargain  sales  by  the 
landovraer.  While  four  respondents 
argued  that  if  a  land  owner  donated  50 
percent  of  the  easement's  value  and  the 
Natiu^  Resources  Conservation  Service 
(NRCS)  paid  50  percent,  the  letter  of  the 
law  could  be  met  without  any  cash 


commitment  from  the  land  trust,  fifty- 
five  other  respondents  suggested  a 
contribution  provided  by  the  entity  but 
in  a  lesser  degree  to  what  NRCS 
proposed,  stating  that  the  requirement 
of  a  cash  match  will  significantly 
restrict  the  number  of  properties  that 
can  be  protected  under  FRPP.  Forty-one 
respondents  specifically  stated  that  a 
landowner  should  be  able  to  donate 
more  than  25  percent  of  the  appraised 
fair  market  value,  and  that  the  25 
percent  contribution  of  the  appraised 
fair  market  value  limits  the  contribution 
by  the  landowrner,  while  1 75 
respondents  asked  that  the  rules  be 
rewritten  to  "base  the  required  match 
for  an  easement  on  the  price  paid  for  the 
property  not  the  price  it  would  be  on 
the  open  market."  In  response  to  all  of 
the  above  comments,  NRCS  did  not 
intend  to  mislead  readers  that  a 
landowner  donation  be  limited  to  25 
percent.  On  the  contrary,  land  donations 
by  the  landowner  are  readily  accepted, 
since  the  easement  acquisition  cost  is 
less  for  both  NRCS  and  the  cooperating 
entity.  To  take  advantage  of  sizeable 
landowner  donations,  NRCS  clarified 
the  final  rule  language  by  inserting  the 
"50  percent  of  the  purchase  price" 
option. 

In  response  to  NRCS'  proposed  rule 
options,  many  within  the  land  trust 
community  cotintered  NRCS'  proposal 
by  suggesting  the  elimination  of  any 
mention  of  the  25  percent  of  the 
appraised  fair  market  value  requirement 
and  several  respondents  suggested  the 
following  or  similar  language: 

"The  entity  must  provide,  in  cash,  an 
amount  at  least  half  of  that  provided  by 
the  NRCS." 

The  following  table  summarizes  the 
FRPP  and  cooperating  entity  shares 
given  the  proposed  rule's  language  and 
the  above-mentioned  language 
suggested  by  the  land  trust  community. 
The  analysis  assimies  that  the  appraised 
fair  market  value  of  the  conservation 
easement  is  $100,000. 


Comparison  of  Cost  Sharing  Criteria 
Proposed  FRPP  Rule  and  the  Land  Trust  Suggestion 

[Dollars] 


Land  owner  donation 


Proposed  rule 


Entity  cash 
share 


FRPP  share 


Land  trust  suggestion 


Entity  cash 
share 


FRPP  share 


Zero  ... 
10,000 
25,000 
40,000 
55,000 
70,000 


$50,000 
40,000 
25,000 
25,000 
22.500 
15,000 


$50,000 
50,000 
50,000 
35,000 
22,500 
15,000 


$50,000 
40,000 
25,000 
20,000 
15,000 
10,000 


$50,000 
50,000 
50,000 
40,000 
30,000 
20,000 
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iNote  that  the  cash  shares  for  the 
cooperating  entity  and  FRPP  are 
identical  from  zero  donation  to  a 
$25,000  (25  percent)  donation  level.  At 
donation  levels  greater  than  $25,000  the 
cooperating  entity  contributions  are 
greater  with  the  proposed  rule.  In  this 
example,  if  the  lan(k)wner  makes  a 
$40,000  donation  then  the  cash 
requirement  is  $5,000  greater  in  the 
proposed  rule  scenario  as  compared  to 
the  suggested  change  by  the  land  trust 
rnmmiinity. 

After  considering  these  comments, 
NRCS  has  decided  to  retain  the  same 
funding  options  albeit  with  some 
clarification.  NRCS  believes  that  the 
final  rule's  language  supports  large 
bargain  sales  by  the  landowner  and 
requires  only  that  in  these  cases,  the 
entity  match  NRCS'  contribution  dollar- 
for-doUar.  Assuming  a  $100,000 
easement,  if  the  landowner  chooses  to 
donate  70  percent  of  the  appraised  fair 
market  value,  the  actual  easement 
purchase  price  would  be  $30,000.  In 
this  case,  NRCS  and  the  cooperating 
entity  both  contribute  $15,000.  By 
providing  the  option  for  the  entity  to 
choose  either  25  percent  of  the 
appraised  fafr  market  value  or  50 
percent  of  the  purchase  price,  NRCS  is 
accommodating  the  cooperating  entities 
desire  to  take  advantage  of  bargain  sales 
and  at  the  same  time,  ensuring  that  the 
Federal  investment  is  secured  with 
some  contribution  by  the  cooperating 
entity.  Consequently,  the  final  rule 
adopts  the  language  of  the  proposed 
rule. 

Several  respondents  suggested  that 
NRCS  take  into  accoimt  donations  of 
other  lands  by  an  entity,  as  a  matching 
offer.  NRCS  interprets  the  statute  to 
mean  that  an  entity's  contribution 
pertains  specifically  to  the  parcel  of 
land,  which  is  subject  to  a  pending  offer 
in  which  the  Secretary  is  purchasing  an 
interest.  Using  land  as  match  for  the 
purchase  of  such  land  is  not  within  the 
statutory  authority  of  the  program. 

Five  respondents  recommended  that 
to  the  extent  that  they  are  ordinary, 
necessary  and  reasonable, 
administrative  costs  associated  with 
NRCS  requirements  be  reimbursable 
with  FRPP  funds,  or  at  the  very  least 
count  towards  the  entity's  share.  In 
accordance  with  the  statute  that 
authorizes  NRCS  to  cost  share  only  the 
purchase  of  a  property  interest,  NRCS 
does  not  reimburse  a  cooperating 
entity's  easement  costs  associated  with 
easement  acquisitions,  nor  do  these 
easement  acquisition  costs  coimt 
towards  an  entity's  share  of  the 
contribution.  One  respondent  requested 
that  NRCS  insert  in  the  final  rule  that 
easement  administrative  and  fransaction 


costs  will  not  be  paid  for  using  FRPP 
fluids.  NRCS  agrees  with  this 
recommendation  and  has  inserted  this 
policy  into  the  final  rule. 

One  respondent  requested  that  NRCS 
provide  the  option  to  the  entity  to  issue 
landowner  payments  in  installments. 
NRCS  concurs  with  this 
recommendation.  However,  due  to  the 
complexity  of  the  payment  process,  will 
address  this  issue  in  its  policy  manual, 
CPM  part  519. 

Section  1491.22    Conservation 
Easement  Deeds 

One  respondent  requested  a  clear 
articulation  of  FRPP's  goals  and 
objectives  in  Section  1491.22(a).  NRCS 
agrees  with  the  respondent  and  has 
inserted  clauses  imder  Section 
1491.22(a)  to  more  fully  describe  the 
goals  and  objectives  of  FRPP.  As  set 
forth  in  FRPP's  authorizing  legislation, 
the  purpose  of  FRPP  is  to  purchase 
conservation  easements  for  the  piupose 
of  protecting  topsoil  by  limiting 
nonagricultural  uses  of  the  land.  With 
this  in  mind,  NRCS  has  inserted  the 
following  goals  into  section  1491.22:  (i) 
To  protect  the  topsoil  from  conversion 
to  nonagricultural  uses;  and  (ii)  to 
ensiue  that  the  agricultural  capacity  of 
the  soils  remains  viable  for  future 
generations. 

Several  other  respondents  requested 
specifics  on  what  is  or  should  be 
allowed  in  FRPP.  Two  respondents 
stated  that  easements  associated  with 
FRPP  should  clearly  provide  for 
continued,  active  management  of  the 
farm,  ranch  and  associated  forest  land. 
One  respondent  stated  every 
conservation  easement  deed  should 
require  a  farm  succession  plan.  While 
NRCS  encourages  that  these  farms  be 
actively  farmed  for  perpetuity,  the 
agency  also  recognizes  that  FRPP's 
authority  is  limited  to  protecting  the 
soils,  not  ensuring  that  the  farm  or 
ranch  be  actively  farmed  for  perpetuity, 
nor  does  the  agency  believe  it  is 
practicable  to  do  so. 

One  of  these  respondents  also  asked 
that  NRCS  consider  forestry  as  an 
agricultural  use,  making  it  clear  that  the 
conversion  of  farm  to  forest  does  not 
constitute  a  conversion  to  non- 
agricultural  use.  NRCS  agrees  with  this 
response;  however,  NRCS  believes  that 
the  majority  of  farms  and  ranches 
accepted  into  the  program  will  not  be 
converted  into  forestland  because  the 
quality  of  farm  and  ranch  land  that  are 
accepted  into  the  program  would  make 
conversion  to  forest  land  economically 
infeasible.  Moreover,  NRCS  believes 
that  the  FRPP  ranking  criteria  favor 
parcels  that  wiU  remain  agricultiually 
viable  in  the  future.  NRCS 


acknowledges  that  some  parcels 
enrolled  imder  FRPP  may  be  converted 
to  forest  land  in  the  futtue.  Although  the 
agency  has  attempted  to  structure  the 
program  so  that  the  primary  focus  of  the 
program  is  to  protect  high  quality 
farmland  that  will  be  actively  cropped 
or  grazed,  NRCS  believes  that  it  lacks 
the  authority  to  mandate  that  farms  and 
ranches  remain  actively  farmed  in 
perpetuity.  NRCS  believes  that  its 
authority  extends  only  to  ensure  that  the 
topsoil  protected  under  FRPP  easements 
is  not  converted  to  nonagricultural  uses 
and  that  the  agricultural  capacity  of  the 
soils  remains  viable  for  futiue 
generations.  Under  this  rationale,  NRCS 
believes  that  the  conversion  of  farm  and 
ranch  land  to  forest  land  retains  the 
agricultiual  viability  of  the  soils  and 
that  if  futiu^  generations  deemed  it 
appropriate,  the  forest  acreage  could  be 
harvested  and  the  land  could  be  tilled 
or  grazed. 

One  respondent  requested  that  NRCS 
clarify  its  association  with  other 
conservation  programs.  As  previously 
discussed,  NRCS  encourages 
landowners  to  utilize  other  conservation 
programs  to  protect  natural  resources  on 
FRPP  land.  Landov«iers  who  enroll  in 
FRPP  are  eligible  to  participate  in 
USDA's  cost  share  programs,  including 
the  Agricultural  Management  Assistance 
Program  (AMA),  Conservation  Reserve 
Program  (CRP),  Environmental  Quality 
Incentives  Program  (EQIP),  Wildlife 
Habitat  Incentives  Program  (WHIP),  and 
the  long-term  contract  options  imder  the 
Wetlands  Reserve  Program  (WRP)  and 
Conservation  Reserve  and  Enhancement 
Program  (CREP).  However,  NRCS 
believes  that  WRP  30-year  and 
permanent  easements,  as  well  as  CREP 
permanent  easements  which  restore 
wetlands  and  limit  agriculttiral  uses, 
may  imdermine  FRPP  goals  and 
objectives  to  protect  the  agricultiual 
viability  of  topsoil  for  futiue 
generations.  For  this  reason  as  well  as 
the  desire  to  maximize  Federal  dollars, 
NRCS  has  chosen  to  exclude  WRP  and 
CREP  acreage  from  FRPP  easements.  For 
example,  a  landowner  who  wishes  to 
enroll  in  both  programs  can  continue  to 
do  so;  however,  the  land  imder  WRP 
easement  must  border  the  FRPP 
easement — the  same  acreage  cannot  be 
enrolled  under  both  easements. 

One  respondent  questioned  the 
language  in  1491.22(c)  that  required  a 
review  of  the  conservation  easement  by 
NRCS  and  the  Office  of  General 
Counsel.  The  respondent  argued  that 
there  is  "no  legal  standing  by  the 
Federal  government  as  Grantee."  NRCS 
and  the  Office  of  General  Counsel  (OGC) 
refer  once  again  to  the  statute  that 
instructs  the  Secretary,  acting  through 
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NRCS,  to  purchase  conservation 
easements.  In  interpreting  the  statute. 
NRCS  has  acquired  an  interest  in  the 
Property  in  the  fonn  of  a  contingent 
right.  A  contingent  right  in  the 
conservation  easement  deed  provides 
that  all  rights  conveyed  by  the 
landowner  imder  the  easement  deed 
shall  become  vested  in  the  United  States 
should  the  grantee  abandon  or  attempt 
to  terminate  or  extinguish  the 
conservation  easement.  To  ensure  that 
the  United  States  property  interest  is 
upheld  and  to  enstue  that  the  American 
taxpayer  is  acquiring  legally  sound 
conservation  easement  deeds,  NRCS  and 
OGC  must  review  all  conservation 
easement  templates  used  by  the 
cooperating  entity.  In  the  interest  of 
time,  NRCS  and  OGC  try  to  negotiate 
standard  deed  templates  with  the 
cooperating  entity.  Once  these  standard 
easement  templates  meet  OGC  approval, 
the  cooperating  entity  may  use  that 
template  on  all  easement  deeds  acquired 
with  FRPP  funds. 

Several  respondents  raised  issues 
concerning  the  contingent  right 
paragraph  that  is  incorporated  into 
every  conservation  easement  deed 
acquired  with  FRPP  funds.  Three 
respondents  requested  that  NRCS  allow 
for  a  right  of  appeal  to  be  granted  to 
eligible  entities  regarding  a 
determination  by  the  Secretary  that  the 
entity  has  felled  to  enforce  the 
easement.  NRC^'  authority  is  to 
purchase  an  interest  in  land.  With  this 
authority,  NRCS  purchases  a  contingent 
right  in  the  land.  This  contingent  ri^t 
is  activated  only  in  cases,  where  the 
cooperating  entity  terminates, 
extingmshes  or  fails  to  uphold  the 
conservation  easement.  NRCS  has 
determined  that  it  needs  to  have  this 
absolute  right  in  order  to  protect  the 
Federal  Government's  property  interest 
should  the  Federal  Government 
determine  that  the  Grantee  has 
attempted  to  terminate,  extinguish  or 
fail  to  uphold  the  conservation 
easement.  Another  respondent  objected 
to  the  Secretary  having  sole  discretion 
in  the  contingent  right  paragraph  and 
suggested  that  the  contingent  right 
paragraph  be  relaxed  where 
conservation  easements  are  co-held  with 
State  or  local  funds  within  the 
DelMarVa  Conservation  Corridor.  For 
the  reasons  mentioned  above,  NRCS 
believes  that  it  is  in  the  interest  of  the 
Federal  government  to  retain  in  the  final 
rule,  the  contingent  right  that  was  set 
forth  in  the  proposed  rule.  One 
respondent  indicated  that  a  Federal 
contingent  right  interest  would  not  be 
acceptable  to  many  landowners.  The 
Federal  contingent  right  interest  may 


discourage  some  landowners  from 
participating  in  FRPP.  However,  FRPP  is 
a  voluntary  program,  and  landowners 
are  not  forced  to  participate  if  they  find 
the  contingent  right  paragraph,  or  other 
conservation  easement  provisions 
unacceptable.  One  respondent 
recommended  that  should  the 
cooperating  entity  transfer  the 
conservation  easement,  the  landowner 
should  have  the  right  of  first  refusal  for 
reacquiring  the  easement  interest.  The 
United  States'  contingent  right  to  hold 
the  conservation  easement  negates  a 
landowner's  right  of  first  refusal.  In 
addition,  the  right  of  first  refusal  by  a 
landowner  imdermines  the  purpose  of 
placing  a  conservation  easement  on  the 
land. 

Ciurentiy,  NRCS  signs  the 
conservation  easement  deed,  accepting 
NRCS'  property  interest  in  the  deed  of 
easement.  One  respondent  requested 
that  the  requirement  that  NRCS  sign  the 
conservation  easement  deed  be  included 
in  the  rule,  while  another  respondent 
recommended  that  NRCS  require  that 
easements  be  recorded  and  that  the 
entity  provide  proof  of  recordation. 
NRCS  concurs  with  these 
reconunendations  and  has  included 
these  provisions  in  the  final  rule. 

One  respondent  recommended  that  if 
NRCS  requires  implementation  of  the 
conservation  plan,  NRCS  should  also 
provide  cost-share  assistance  to  the 
landowner.  A  majority  of  fanners  and 
ranchers  are  already  subject  to  highly 
erodible  land  and  weUand  conservation 
requirements  through  participation  in 
other  USD  A  programs.  Where  financial 
assistance  is  needed  to  help  a  producer 
reduce  soil  erosion  on  highly  erodible 
lands,  cost-share  assistance  through 
programs,  such  as  EQIP,  is  available. 
Another  respondent  suggested  that  a 
landowner  be  notified  in  writing  about 
and  consulted  regarding  conservation 
measures  required  on  the  Property.  As 
indicated  previously,  this  suggestion 
replicates  NRCS"  current  conservation 
planning  policy  which  takes  into 
account  a  landowner's  needs  and 
economic  situation,  as  well  as  local 
resource  conditions. 

One  respondent  raised  a  concern 
about  the  enforcement  issues 
surrounding  the  conservation  plan  and 
the  conservation  easement,  stating  "the 
important  matter  is  a  commitment  to 
conservation  planning,  not  to  a 
particidar  static  conservation  plan. 
Enforcement  should  be  about  ensuring 
maintenance  of  an  evolving  plan." 
NRCS  believes  that  the  conservation 
planning  process  is  an  evolving  and 
interactive  process;  however,  NRCS  has 
decided  that  a  landowner  should  not  be 
required  to  maintain  a  higher  standard 


of  erosion  reduction  than  the  landowner 
originally  agreed  to  at  the  time  of 
easement  signatiu^.  This  does  not  mean 
however  that  the  landowner  is 
prohibited  from  achieving  a  higher 
standard  of  resource  protection,  if  the 
landowner  or  cooperating  entity  deem 
appropriate.  Another  respondent 
recommended  that  if  NRCS  require  an 
entity  to  enforce  a  conservation  plan, 
the  entity  be  required  to  be  involved  in 
conservation  planning.  NRCS  has  the 
responsibility  to  enforce  the 
conservation  plan  as  it  relates  to  highly 
erodible  land  and  wetland  conservation 
provisions.  If  the  landowner  refuses  to 
comply  with  these  requirements  and  all 
the  appeal  rightfi  and  other  waivers 
afforded  the  landowner  in  accordance 
with  7  CFR  part  17  and  7  CFR  part  614 
have  been  exhausted,  NRCS  will  report 
to  the  cooperating  entity  that  the 
landowner  is  in  violation  of  the 
easement.  At  this  time,  it  becomes  the 
responsibility  of  the  cooperating  entity 
to  enforce  the  terms  of  the  conservation 
easement. 

Section  1491.23    Easement 
Modifications 

Several  respondents  objected  to  or 
requested  clarification  on  this  section, 
which  required  that  easement  deed 
amendments  be  approved  by  NRCS. 
Three  respondents  requested  that  the 
final  rule  clarify  who,  within  NRCS,  is 
able  to  approve  conservation  easement 
modifications.  NRCS  has  clarified  this 
in  the  final  rule  by  stating  that  the  State 
Conservationist,  with  concurrence  from 
the  Office  of  General  Coimsel,  shall 
approve  or  disapprove  conservation 
easement  modifications,  in  the  form  of 
deed  amendments.  One  respondent 
supported  NRCS  approving  easement 
modifications.  They  also  suggested  that 
NRCS  establish  a  criterion  that  no 
amendment  wiU  be  allowed  if  it  would 
lower  the  net  benefit  of  the  easement  for 
conservation.  NRCS  believes  that  a 
single  criterion,  such  as  lowering  the  net 
benefit  of  the  conservation,  is  difficult 
to  establish  on  a  nationwide  basis; 
therefore,  NRCS  has  chosen  to  approve 
amendments  on  a  case-by-case  basis. 
One  respondent  asserted  that  the 
easement  modification  provisions  are 
inconsistent  and  incompatible  with 
their  program  and  question  NRCS  and 
the  Office  of  General  Counsel's 
authority  to  accept  or  reject  such 
modifications.  It  is  not  NRCS'  intention 
to  supersede  the  cooperating  entity's 
decision  to  prohibit  an  easement 
amendment.  However,  where  easement 
amendments  are  allowed,  NRCS' 
response  regarding  easement 
modifications  or  amendments  mirrors 
its  response  on  easement  review — 
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because  the  United  States  is  buying  an 
interest  in  the  property,  any 
modification  or  amendment  shall  be 
approved  by  NRCS  and  the  Office  of 
General  Counsel.  One  respondent 
tequested  that  NRCS  interpret  Section 
1491.23  to  give  a  cooperating  entity  the 
discretion  to  distinguish  between  a 
inajor  and  minor  amendment.  If 
appropriate,  NRCS,  with  advice  from 
the  Office  of  General  Counsel,  will 
review  and  delegate  authority  for 
amendment  review  on  a  case-by-case 
basis  as  it  relates  to  minor  amendments. 

Subpart  C — General  Administration 

Section  1491.30    Violations  and 
Remedies 

Fifty-five  respondents  commented  on 
this  portion  of  the  proposed  rule.  Fifty- 
two  respondents  recommended  that 
section  1491.30(c)  be  reworded  to  allow 
for  landowner  notification  prior  to 
NRCS'  entry  on  the  property  as  it  relates 
to  conservation  plan  violations,  while 
one  respondent  questioned  the  need  to 
include  this  provision  in  the  rule,  but 
rather  state  it  in  the  conservation 
easement  deed.  NRCS  accepts  the  first 
set  of  recommendations  and  has 
modified  the  final  rule  provision  to 
allow  for  landowner  notification  prior  to 
NRCS  entry.  NRCS  also  addresses  and 
inserts  right  of  access  provisions  in  all 
FRPP  conservation  easement  deeds. 

One  respondent  suggested  that  NRCS 
should  contact  the  landowner,  but  it 
should  not  be  prevented  from  exercising 
its  imminent  violation  rights  by  rules 
outside  of  the  easement  or  in  the  case 
of  an  emergency;  therefore,  they  suggest 
that  the  wording  be  changed  to  NRCS 
notifies  or  reasonably  attempts  to  notify. 
As  a  condition  of  program  eligibility, 
landowners  agree  to  edlow  NRCS  to 
enter  the  land  when  they  sign  the  AD- 
1026,  Highly  Erodible  Land 
Conservation  and  Wetland  Conservation 
Certification  form;  however,  NRCS' 
policy  is  to  make  all  reasonable  advance 
notification  to  the  landowner  prior  to 
any  visit  on  the  property. 

One  respondent  has  objected  to  NRCS 
accessing  the  easement  area  stating  that 
it  conflicts  with  the  rights  of  the 
Grantee.  The  respondent  notes  that 
since  neither  NRCS  nor  CCC  are 
Grantees  of  the  recorded  conservation 
easements,  neither  NRCS  nor  CCC  have 
responsibilities  luader  law  to  monitor, 
enforce  or  prosecute  violators  of  FRPP 
easements.  Therefore,  NRCS  should  not 
impose  rules  and  regulations  covering 
these  enforcement  authorities  already 
governed  by  State  legislation.  NRCS's 
monitoring  responsibility  relates  only  to 
the  conservation  plan,  which  is  required 
by  FRPP's  authorizing  legislation. 


Violations  related  to  the  conservation 
plan  and  any  other  such  violations  that 
NRCS  may  encounter  while  on  the  farm 
or  ranch  will  be  reported  to  the 
cooperating  entity.  NRCS  does  not 
assume  the  role  of  jmy  monitoring 
beyond  the  conservation  plan 
compliance  provision  of  the  Food 
Security  Act  of  1985,  as  amended. 

One  respondent  requested  that  if 
enforcement  language  is  required  in  the 
deed,  the  rule  should  contain  such 
language.  The  final  rule  contains  the 
general  gmdelines  related  to 
conservation  plan  compliance,  while 
the  cooperative  agreement  between 
NRCS  and  the  cooperating  entity  will 
articulate  any  specific  enforcement 
language  as  it  relates  to  the  conservation 
plan.  One  respondent  asked  whether 
lands  that  do  not  contain  highly 
erodible  soils  or  wetland  resoiuces  need 
to  be  monitored  by  NRCS.  Lands  that  do 
not  contain  highly  erodible  soils  or 
wetland  resources  do  not  need  to  be 
monitored  by  NRCS.  unless  the  State 
Conservationist  and  cooperating  entity 
have  entered  into  a  cooperative 
agreement  whereby  they  have  agreed  to 
assist  the  cooperating  entity  monitor 
non-highly  erodible  lands  enrolled 
under  FRPP.  One  respondent  requested 
that  NRCS  articulate  whether  all 
easements  prior  to  the  publication  of  the 
final  rule  will  be  monitored.  NRCS  will 
monitor  easements  that  were  recorded 
prior  to  the  publication  of  this  final  rule 
in  accordance  with  the  terms  and 
conditions  set  forth  in  individual 
conservation  easement  deeds. 

One  respondent  requested  that  the 
NRCS  clarify  that  the  landowner  be 
liable  for  any  costs  incurred  by  the 
United  States  as  it  relates  specifically  to 
the  conservation  plan. 

NRCS  agrees  with  this  respondents 
request  for  clarification  and  has 
reworded  the  last  sentence  of  1491.30(c) 
to  read  as  follows:  "The  landowner  shall 
be  liable  for  any  costs  incurred  by  the 
United  States  as  a  result  of  the 
landowner's  negligence  or  failure  to 
comply  with  the  easement  requirements 
as  it  relates  to  conservation  plan 
violations." 

Two  respondents  requested  that 
NRCS  clarify  section  1491.30(d)  by 
adding  "related  to  the  FRPP  easement." 
NRCS  agrees  with  this  recommendation 
and  has  redrafted  this  section  to  read  as 
follows:  "The  United  States  shall  be 
entiUed  to  recover  any  and  all 
administrative  and  legal  costs,  including 
attorney's  fees  or  expenses,  associated 
with  any  enforcement  or  remedial 
action  related  to  the  FRPP  easement." 

Two  respondents  requested  that 
NRCS  soften  the  indemnification 
language.  One  entity  requested  that  the 


section  be  amended  for  cross 
indemnification,  while  another  entity 
requested  that  the  indemnification 
language  read  as  follows:  "(e)  The 
conservation  easement  shall  include-an 
indemnification  clause  requiring 
landowners  to  indemnify,  defend,  and 
hold  harmless  the  United  States  from 
any  liability  resulting  from  the  negligent 
acts  of  the  landowner."  NRCS  has 
chosen  to  retain  the  proposed  rule's 
language  as  it  relates  to  indemnification, 
which  is  similar  to  the  second 
respondent's  suggestion.  In  response  to 
the  first  respondent's  request  for  cross 
indemnification,  NRCS  does  not  have 
the  authority  to  waive  the  Federal 
government's  sovereign  immunity. 

Section  1491.31     Appeals 

One  respondent  has  objected  to  NRCS 
affording  appeals  to  landowners  and 
cooperating  entities,  asserting  that  it 
conflicts  with  the  rights  of  the  Grantee. 
The  respondent  notes  that  since  neither 
NRCS  nor  CCC  are  Grantees  of  the 
recorded  conservation  easements  with 
individual  landowners,  NRCS  has  no 
responsibilities  under  law  to  monitor, 
enforce  or  prosecute  violators  of 
easements.  Therefore.  NRCS  should  not 
impose  rules  and  regulations  covering 
these  enforcement  authorities  already 
legislated  by  State  legislation  under 
which  they  are  governed. 

The  Department  of  Agriculture 
Reform  Act  (Pub.  L.  103-354;  7  U.S.C. 
6991  et  seq.).  requires  that  USDA 
agencies  covered  by  this  Act  develop 
and  implement  an  informal  and  formal 
appeals  policy.  The  USDA  has 
developed  regulations  articulating  how 
the  appeal  process  works  when  making 
decisions  over  a  disputed  agency 
decision  or  determination.  Accordingly, 
NRCS  provides  an  appeal  and  mediation 
process  to  agency  program  participants 
where  decisions  and  determinations 
made  by  the  agency  are  disputed  by  the 
program  participant.  Under  these 
provisions,  program  participant  can 
mean  the  cooperating  entity  or  the 
landowner,  depending  on  the 
circumstance.  Appealable  i»ems 
include,  but  are  not  limited  to: 

•  The  determination  that  the  land  is 
eligible; 

•  The  determination  that  the 
conservation  plan  submitted  by  the 
landowner  to  the  entity  and  further 
submitted  to  NRCS  is  not  sufficient;  and 

•  The  determination  by  NRCS  that 
the  person  farming  the  land  under  FRPP 
easement  has  violated  the  HELC  or  WC 
provisions. 

Section  1491.32    Scheme  and  Device 

One  respondent  has  objected  to  the 
NRCS  scheme  and  device  provisions. 
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asserting  that  they  conflict  with  the 
rights  of  the  Grantee.  The  respondent 
notes  that  since  neither  NRCS  nor  CCC 
are  Grantees  of  the  recorded 
conservation  easements  with  individual 
landowners,  NRCS  has  no 
responsibilities  under  law  to  monitor, 
enforce  or  prosecute  violators  of 
easements.  Therefore,  NRCS  should  not 
impose  rules  and  regulations  covering 
these  enforcement  authorities  already 
legislated  by  a  State  legislation  under 
which  they  are  governed.  To  clarify  any 
confusion  regarding  the  applicability  of 
scheme  and  device  provisions  and  to 
address  the  respondent's  concerns, 
NRCS  has  removed  the  term 
"landowner"  from  the  scheme  and 
device  paragraphs.  However,  NRCS  has 
retained  these  paragraphs  as  drafted  in 
the  proposed  rule  in  the  event  a 
cooperating  entity  with  whom  NRCS 
directly  enters  into  a  cooperative 
agreement  commits  waste,  fraud,  or 
abuse.  These  paragraphs  have  been 
edited  to  reflect  this  change  in  policy. 

List  of  Subjects  in  7  CFR  Part  1491 

Administrative  practice  and 
procedure.  Agriculture,  Soil 
conservation. 

■  For  the  reasons  stated  in  the  preamble, 
the  Commodity  Credit  Corporation 
amends  chapter  XTV  by  adding  a  new 
part  1491  as  set  forth  below: 

PART  1491— FARM  AND  RANCH 
LANDS  PROTECTION  PROGRAM 

Subpart  A — General  Provisions 

Sec. 

1491.1  Applicability. 

1491.2  Administration. 

1491.3  Definitions. 

1491.4  Program  requirements. 

1491.5  Application  procedures. 

1491.6  Ranking  considerations  and 
proposal  selection. 

1491.7  Funding  priorities. 

Subpart  B — Cooperative  Agreements  and 
Conservation  Easement  Deeds  ec. 

1491.20  Cooperative  agreements. 

1491.21  Funding. 

1491.22  Conservation  easement  deeds. 

1491.23  Easement  modifications. 

Subpart  C — General  Administration 

1491.30  Violations  and  remedies. 

1491.31  Appeals. 

1491.32  Scheme  or  device. 

Authority:  16  U.S.C.  3838h-3838i. 

Subpart  A — General  Provisions 

§1491.1    Applicability. 

(a)  The  regulations  in  this  part  set 
forth  policies,  procedures,  and 
requirements  for  program 
implementation  of  the  Farm  and  Ranch 
Lands  Protection  Program  as 


administered  by  the  Natiual  Resources 
Conservation  Service  (NRCS).  FRPP 
cooperative  agreements  and  easements 
signed  on  or  after  May  16,  2003,  will  be 
administered  according  to  7  CFR  part 
1491. 

(b)  The  NRCS  Chief  may  implement 
FRPP  in  any  of  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands  of 
the  United  States,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands. 

§1491.2    Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the  NRCS 
Chief. 

(b)  NRCS  shall—  (1)  Provide  overall 
program  management  and 
implementation  leadership  for  FRPP; 

(2)  Develop,  maintain,  and  ensure  that 
policies,  guidelines,  and  procedures  are 
carried  out  to  meet  program  goals  and 
objectives; 

(3)  Ensure  that  the  FRPP  share  of  the 
cost  of  an  easement  or  other  deed 
restrictions  in  eligible  Icmd  shall  not 
exceed  50  percent  of  the  appraised  fair 
market  value  of  the  conservation 
easement; 

(4)  Determine  land  and  entity 
eligibility; 

(5)  Ensure  a  conservation  plan  is 
developed  in  accordance  with  7  CFR 
part  12; 

(6)  Make  funding  decisions  and 
determine  allocations  of  program  funds; 

(7)  Coordinate  with  the  Office  of  the 
General  Counsel  (OGC)  to  ensure  the 
legal  sufficiency  of  the  cooperative 
agreement  and  the  easement  deed  or 
other  legal  instrument; 

(8)  Sign  and  monitor  cooperative 
agreements  for  the  CCC  with  the 
selected  entity; 

(9)  Monitor  and  ensure  conservation 
plan  compliance  with  highly  erodible 
land  and  wetland  provisions  in 
accordance  with  7  CFR  part  12;  and 

(10)  Provide  leadership  for 
establishing,  implementing,  and 
overseeing  administrative  processes  for 
easements,  easement  payments,  and 
administrative  and  financial 
performance  reporting. 

(c)  NRCS  may  enter  into  cooperative 
agreements  with  eligible  entities  to 
assist  NRCS  with  implementation  of  this 
part. 

§1491.3    Definitions. 

The  following  definitions  may  be 
applicable  to  this  part: 

Agricultural  uses  are  defined  by  the 
State's  Purchase  of  Development  Rights 
(PDR)  program,  or  where  no  PDR 
program  exists,  agricultural  uses  should 


be  defined  by  the  State  agricultiu-al  use 
assessment  program.  (If  the  Agency 
finds  that  a  State  definition  of 
agriculttire  is  so  broad  that  an  included 
use  could  lead  to  the  degradation  of 
soils,  NRCS  reserves  the  right  to  impose 
greater  deed  restrictions  on  the  property 
than  allowable  imder  that  State 
definition  of  agriculture  in  order  to 
protect  topsoil.) 

Chief  means  the  Chief  of  NRCS, 
USDA. 

Commodity  Credit  Corporation  (CCC) 
is  a  Government-owned  and  operated 
entity  that  was  created  to  stabilize, 
support,  and  protect  farm  income  and 
prices.  CCC  is  managed  by  a  Board  of 
Directors,  subject  to  the  general 
supervision  and  direction  of  the 
Secretary  of  Agriculture,  who  is  an  ex- 
officio  director  and  chairperson  of  the 
Board.  CCC  provides  the  funding  for 
FRPP,  and  NRCS  administers  FRPP  on 
its  behalf. 

Conservation  Easement  means  a 
volimtary,  legally  recorded  restriction, 
in  the  form  of  a  deed,  on  the  use  of 
property,  in  order  to  protect  resoiuces 
such  as  agricultiu-al  lands,  historic 
structxu^s,  open  space,  and  wildlife 
habitat. 

Conservation  Plan  is  the  document 
that— 

(1)  Applies  to  highly  erodible 
cropland; 

(2)  Describes  the  conservation  system 
applicable  to  the  highly  erodible 
cropland  and  de^ribes  the  decisions  of 
the  person  with  respect  to  location,  land 
use,  tillage  systems,  and  conservation 
treatment  measures  and  schedules; 

(3)  Is  approved  by  the  local  soil 
conservation  district  in  consultation 
with  the  local  committees  established 
under  Section  8(b)(5)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  (16  U.S.C.  5909h(b)(5))  and  the 
Secretary,  or  by  the  Secretary. 

Contingent  right  is  an  interest  in  land 
held  by  the  United  States,  which  the 
United  States  may  exercise  under  • 
specific  circiimstances  in  order  to 
enforce  the  terms  of  the  conservation 
easement  or  hold  title  to  the  easement. 

Eligible  entities  means  Federally 
recognized  Indian  Tribes,  States,  units 
of  local  government,  and  certain  non- 
govenunental  organizations,  Which  have 
a  farmland  protection  program  that 
purchases  agricultural  conservation 
easements  for  the  purpose  of  protecting 
topsoil  by  limiting  conversion  to  non- 
agricultural  uses  of  the  land. 

Additionally,  to  be  eligible  for  FRPP, 
the  entity  must  have  pending  offers,  for 
acquiring  conservation  easements  for 
the  purpose  of  protecting  agricultural 
land  from  conversion  to  non- 
agricultural  uses. 
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I  Eligible  land  is  privately  owned  land 
on  a  farm  or  ranch  that  has  prime, 
unique.  Statewide,  or  locally  important 
soil,  or  contains  historical  or 
archaeological  resources,  and  is  subject 
to  a  pending  offer  by  an  eligible  entity. 
Eligible  land  includes  cropland, 
rangeland,  grassland,  and  pasture  land, 
as  well  as  forest  land  that  is  an 
incidental  part  of  an  agricultural 
operation.  Other  incidental  land  that 
would  not  otherwise  be  eligible,  but 
when  considered  as  part  of  a  pending 
offer,  may  be  considered  eligible,  if 
inclusion  of  such  land  would 
significantly  augment  protection  of  the 
associated  farm  or  ranch  land. 

Fair  market  value  is  ascertained 
through  standard  real  property  appraisal 
methods.  Fair  market  value  is  the 
amount  in  cash,  for  which  in  all 
probability  the  property  would  have 
sold  on  the  effective  date  of  the 
appraisal,  after  a  reasonable  exposure  of 
time  on  the  open  competitive  market, 
fiwm  a  willing  and  reasonably 
knowledgeable  seller  to  a  willing  and 
reasonably  knowledgeable  buyer. 
Neither  the  seller  nor  the  buyer  act 
under  any  compulsion  to  buy  or  sell, 
giving  due  consideration  to  all  available 
economic  uses  of  the  property  at  the 
time  of  the  appraisal.  In  valuing 
conservation  easements,  the  appraiser 
estimates  both  the  fair  market  value  of 
the  whole  property  before  the  easement 
acquisition  and  the  fair  market  value  of 
the  remainder  property  after  the 
conservation  easement  has  been 
imposed.  The  difference  between  these 
two  values  is  deemed  the  value  of  the 
conservation  easement. 

Farm  or  Ranch  Succession  Plan  is  a 
general  plan  to  address  the  continuation 
of  some  type  of  agricultural  business  on 
the  conserved  land;  the  farm  or  ranch 
succession  plan  may  include  specific 
intra-family  succession  agreements  or 
strategies  to  address  business  asset 
transfer  plaiuiing  to  create  opportunities 
for  beginning  farmers  and  ranchers. 

Field  Office  Technical  Guide  (FOTG) 
is  the  official  document  for  NRCS 
guidelines,. criteria,  and  standards  for 
plaiming  and  applying  conservation 
treatments  and  conservation 
management  systems.  The  FOTG 
contains  detailed  information  on  the 
conservation  of  soil,  water,  air,  plant, 
and  animal  resoiuces  applicable  to  the 
local  area  for  which  it  is  prepared. 

Historical  and  archaeological 
resources  must  be: 

(1)  Listed  in  the  National  Register  of 
Historic  Places  (established  imder  the 
National  Historic  Preservation  Act 
(NHPA),  16  U.S.C.  470,  et  seq.),  or 

(2)  Formally  determined  eligible  for 
listing  in  the  National  Register  of 


Historic  Places  (by  the  State  Historic 
Preservation  Officer  (SHPO)  or  Tribal 
Historic  Preservation  Officer  (THPO) 
and  the  Keeper  of  the  National  Register 
in  accordance  with  section  106  of  the 
NHPA),  or 

(3)  Formally  listed  in  the  State  or 
Tribal  Register  of  Historic  Places  of  the 
SHPO  (designated  under  section  101 
(b)(1)(B)  of  the  NHPA)  or  the  THPO 
(designated  under  section  101(d)(1)(C) 
of  the  NHPA). 

Land  Evaluation  and  Site  Assessment 
System  (LESA)  is  the  land  evaluation 
system  approved  by  the  NRCS  State 
Conservationist  used  to  rank  land  for 
farm  and  ranch  land  protection 
purposes,  based  on  soil  potential  for 
agriculture,  as  well  as  social  and 
economic  factors,  such  as  location, 
access  to  markets,  and  adjacent  land 
use.  (For  additional  information  see  the 
Farmland  Protection  Policy  Act  rule  at 
7  CFR  part  658.) 

Lanaotvner  means  a  person,  persons, 
estate,  corporation,  or  other  business  or 
nonprofit  entity  having  fee  title 
ownership  of  farm  or  ranch  land. 

Natural  Resources  Conservation 
Service  is  an  agency  of  the  U.S. 
Department  of  Agriculture. 

Non-governmental  organization  is 
defined  as  any  organization  that: 

(1)  Is  organized  for,  and  at  all  times 
since  the  formation  of  the  organization, 
has  been  operated  principally  for  one  or 
more  of  the  conservation  purposes 
specified  in  clause  (i),  (ii),  (iii),  or  (iv) 
of  section  170(h)(4)(A)  of  the  Internal 
Revenue  Code  of  1986; 

(2)  Is  an  organization  described  in 
section  501(c)(3)  of  that  Code  that  is 
exempt  from  taxation  under  501(a)  of 
that  Code; 

(3)  Is  described  in  section  509(a)(2)  of 
that  Code;  or 

(4)  Is  described  in  section  509(a)(3)  of 
that  Code  and  is  controlled  by  an 
organization  described  in  section 
509(a)(2)  of  that  Code. 

Other  interests  in  land  include  any 
right  in  real  property  recognized  by 
State  law.  including  fee  title.  FRPP 
funds  will  only  be  used  to  purchase 
other  interests  in  land  with  prior 
approval  from  the  Chief. 

Other  productive  soils  are  soils  that 
are  contained  on  farm  or  ranch  land  that 
is  identified  as  farmland  of  Statewide  or 
local  importance  and  is  used  for  the 
production  of  food,  feed,  fiber,  forage,  or 
oilseed  crops.  The  appropriate  State  or 
local  govermnent  agency  determines 
Statewide  or  locally  important  farmland 
with  concurrence  from  the  State 
Conservationist.  Generally,  these 
farmlands  produce  high  yields  of  crops 
when  treated  and  managed  according  to 
acceptable  farming  methods.  In  some 


States  and  localities,  farmlands  of 
Statewide  and  local  importance  may 
include  tracts  of  land  that  have  been 
designated  for  agriculture  by  State  law 
or  local  ordinance.  7  CFR  part  657  sets 
forth  the  process  for  designating  soils  as 
Statewide  or  locally  important. 

Pending  offer  is  a  written  bid, 
contract,  or  option  extended  to  a 
landowner  by  an  eligible  entity  to 
acquire  a  conservation  easement  before 
the  legal  title  to  these  rights  has  been 
conveyed  for  the  purpose  of  limiting 
non-agricultural  uses  of  the  land. 

Prime  and  unique  farmland  are 
defined  separately,  as  follows: 

(1)  Prime  farmland  is  land  that  has  the 
best  combination  of  physical  and 
chemical  characteristics  for  producing 
food,  feed,  fiber,  forage,  oilseed,  and 
other  agricultiu^l  crops  with  minimiun 
inputs  of  fuel,  fertilizer,  pesticides,  and 
labor,  without  intolerable  soil  erosion, 
as  determined  by  the  Secretary. 

(2)  Unique  farmland  is  land  other 
than  prime  farmland  that  is  used  for  the 
production  of  specific  high-value  food 
and  fiber  crops,  as  determined  by  the 
Secretary.  It  has  the  special  combination 
of  soil  quality,  location,  growing  season, 
and  moisture  supply  needed  to 
economically  produce  sustained  high 
quality  or  high  yields  of  specific  crops 
when  treated  and  managed  according  to 
acceptable  farming  methods.  Examples 
of  such  crops  include  citrus,,  tree  nuts, 
olives,  cranberries,  fruits,  and 
vegetables.  Additional  information  on 
the  definition  of  prime,  unique,  or  other 
productive  soil  can  be  found  in  7  CFR 
part  657  and  7  CFR  part  658. 

Secretary  is  the  Secretary  of  the  U.S. 
Department  of  Agricultvue. 

State  Technical  Committee  means  a 
committee  established  by  the  Secretary 
of  the  U.S.  Department  of  Agriculture  in 
a  State  pursuant  to  16  U.S.C.  3861  and 
7  CFR  part  610,  subpart  C. 

State  Conservationist  means  the 
NRCS  employee  authorized  to  direct 
and  supervise  NRCS  activities  in  a  State, 
the  Caribbean  Area  (Puerto  Rico  and  the 
Virgin  Islands),  or  the  Pacific  Basin  Area 
(Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands). 

§1491.4    Program  requirements. 

(a)  Under  the  FRPP,  the  Secretary,  on 
behalf  of  CCC,  shall  purchase 
conservation  easements,  in  partnership 
with  eligible  entities,  from  landowners 
who  voluntarily  wish  to  protect  their 
farm  and  ranch  lands  irom  conversion 
to  nonagricultural  uses.  Eligible  entities 
submit  applications  to  NRCS  State 
Offices  to  partner  with  NRCS  to  acquire 
conservation  easements  on  farm  and 
ranch  land.  NRCS  enters  into 
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cooperative  agreements  with  selected 
entities  and  provides  funds  for  up  to  50 
percent  of  the  appraised  market  value 
for  the  easement  purchase.  In  retiun,  the 
entity  agrees  to  acquire,  hold,  manage, 
and  enforce  the  easement.  A  Federal 
contingent  right  interest  in  the  property 
must  be  included  in  each  easement  deed 
for  the  protection  of  the  Federal 
investment. 

(b)  The  term  of  all  easements  will  be 
in  perpetuity  unless  prohibited  by  State 
law. 

(c)  To  be  eligible  to  receive  FRPP 
funding,  an  entity  must  meet  the 
deHnition  of  "eligible  entity"  as  listed 
in  §  1491.3.  In  addition,  eligible  entities 
wishing  to  receive  FRPP  funds  must 
also  demonstrate: 

(1)  A  commitment  to  long-term 
conservation  of  agricultural  lands; 

(2)  A  capability  to  acquire,  manage, 
and  enforce  easements; 

(3)  Sufficient  number  of  staff 
dedicated  to  monitoring  and  easement 
stewardship;  and 

(4)  The  availability  of  funds. 

(d)  Eligible  land  must  meet  the 
definition  of  "eligible  land"  as  provided 
in  §1491.3.  In  addition: 

(1)  Entire  farms  or  ranches  may  be 
enrolled  in  FRPP. 

(2)  Farms  must  contain  at  least  50 
percent  of  prime,  unique.  Statewide,  or 
locally  important  soil,  unless  otherwise 
determined  by  the  State  Conservationist, 
or  contain  historical  or  archaeological 
resources. 

(3)  Eligible  lands  are  farm  and  ranch 
lands  subject  to  a  pending  offer,  as 
defined  in  §  1491.3,  for  purchase  of  a 
conservation  easement. 

(4)  Eligible  land  must  be  privately 
owned.  NRCS  will  not  enroll  land  in 
FRPP  that  is  owned  in  fee  title  by  an 
agency  of  the  United  States  or  State  or 
local  government,  or  land  that  is  already 
subject  to  an  easement  or  deed 
restriction  that  limits  the  conversion  of 
the  land  to  nonagricultural  use,  unless 
otherwise  determined  by  the  Secretary. 

(5)  Eligible  land  must  be  owned  by 
landowners  who  certify  that  they  do  not 
exceed  the  adjusted  gross  income 
limitation  eligibility  requirements  set 
forth  in  Section  1604  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002. 

(e)  Prior  to  FRPP  fund  disbursement, 
the  value  of  the  conservation  easement 
must  be  appraised.  Appraisals  shall  be 
completed  and  signed  by  a  State- 
certified  or  licensed  general  appraiser 
and  shall  contain  a  disclosure  statement 
by  the  appraiser.  The  appraisal  shall 
conform  to  either  the  Uniform 
Standards  of  Professional  Appraisal 
Practices  or  the  Uniform  Appraisal 


Standards  for  Federal  Land 
Acquisitions. 

(fl  At  the  discretion  of  the  Chief,  a 
standard  easement  or  equivalent  legal 
form,  which  meets  the  intent  of  the  2002 
Act,  will  be  required  as  a  condition  for 
program  participation. 

(g)  The  landowner  shall  be 
responsible  for  complying  with  the 
Highly  Erodible  Land  and  Wetland 
Conservation  provisions  of  the  Food 
Security  Act  of  1985,  as  amended,  and 
7  CFR  part  12. 

§  1 491 .5    Application  procedures. 

(a)  When  funds  are  available,  NRCS 
publishes  a  Request  for  Proposals  in  the 
Federal  Register  or,  at  the  discretion  of 
the  Chief,  uses  another  process  to  solicit 
applications  from  eligible  entities  to 
cooperate  in  the  acquisition  of 
conservation  easements  on  farms  and 
ranches.  Information  required  in  the 
application  will  be  set  forth  in  the 
Request  for  Proposals. 

(b)  To  participate,  an  eligible  entity 
submits  a  proposal  to  NRCS  for  the 
acquisition  of  conservation  easements 
on  eligible  farm  or  ranch  land,  on  which 
the  entity  already  has  pending  offers. 
An  entity's  application  contains  a 
request  to  fund  one  or  more  parcels.  All 
applications  must  be  submitted  to  the 
appropriate  NRCS  State  Conservationist 
by  the  specified  date,  as  indicated  in  the 
Request  for  Proposals. 

§  1 491 .6    Ranking  considerations  and 
proposal  selection. 

(a)  Once  the  NRCS  State 
Conservationist  has  assessed  entity 
eligibility  and  land  eligibility,  the  State 
Conservationist  shall  use  National  and 
State  criteria  to  evaluate  the  land  and 
rank  parcels.  Entities  and  parcels  vvill  be 
selected  for  participation  based  on  the 
entities'  responses  to  the  Request  for 
Proposals.  Selection  will  be  based  on 
national  ranking  criteria  set  forth  by  the 
Chief  in  the  Request  for  Proposals  and 
State  criteria  as  determined  by  the  State 
Conservationist,  with  advice  from  the 
State  Technical  Committee. 

(1)  Examples  of  national  criteria  may 
include: 

(i)  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land  to  be 
protected; 

(ii)  Total  acres  of  land  to  be  protected 
with  the  requested  award; 

(iii)  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land 
identified  in  the  National  Resources 
Inventory  as  converted  to 
nonaghcultiu-al  uses; 

(iv)  Total  acres  needing  protection; 

(v)  Number  or  acreage  of  historical 
and  archaeological  resources  to  be 
protected  on  farm  or  ranch  lands; 


(vi)  Anticipated  average  FRPP  cost  per . 
acre; 

(vii)  Rate  of  land  conversion  (e.g., 
local  land  use  conversion  rates); 

(viii)  Amoimt  of  the  Federal  share  to 
be  contributed  to  the  acquisition  of  the 
conservation  easement,  as  guaranteed  by 
the  eligible  entity; 

(ix)  History  of  eligible  entity's 
commitment  to  conservation  planning 
and  conservation  practice 
implementation; 

(x)  History  of  an  eligible  entity's 
commitment  to  assisting  beginning 
farmers  and  ranchers,  to  promoting 
opportunities  in  farming  and  ranching, 
and  to  farm  and  ranch  succession 
transfer; 

(xi)  Eligible  entity's  history  of 
acquiring,  managing,  holding,  and 
enforcing  conservation  easements.  This 
could  include  annual  farmland 
protection  expenditures,  monetary 
donations  received,  accomplishments, 
and  staffing  levels; 

(xii)  A  description  of  the  eligible 
entity's  farmland  protection  strategy  and 
how  the  FRPP  application  submitted  by 
the  entity  corresponds  to  the  entity's 
strategic  plan;  and 

(xiii)  Eligible  entity's  estimated  acres 
of  unfunded  proposed  conservation 
easements  on  prime,  unique,  and 
important  farm  and  rdnch  land. 

(2)  Examples  of  State  or  local  criteria, 
as  determined  by  the  State 
Conservationist  may  include: 

(i)  Proximity  of  parcel  to  other 
protected  clusters; 

(ii)  Proximity  of  parcel  to  other 
agricultural  operations  and 
infrastructiue; 

(iii)  Parcel  size; 

(iv)  Type  of  land  use; 

(v)  Maximum  FRPP  cost  expended  per 
acre; 

(vi)  Amount  of  the  Federal  share  to  be 
contributed  to  the  acquisition  of  the 
conservation  easement,  as  guaranteed  by 
the  eligible  entity; 

(vii)  History  of  an  eligible  entity's 
conunitment  to  assisting  begiiming 
farmers  and  ranchers,  to  promoting 
opportunities  in  farming  and  ranching, 
and  to  farm  and  ranch  succession 
transfer; 

(viii)  Existence  of  a  parcel  in  an 
agriculturally  zoned  area. 

(b)  State  ranking  criteria  will  be 
developed  on  a  State-by-State  basis. 
Prior  to  proposal  submission,  interested 
entities  should  contact  the  State 
Conservationist  located  in  their  State  for 
a  full  listing  of  applicable  National  and 
State  ranking  criteria. 

(c)  The  NRCS  State  Conservationist 
may  seek  advice  from  the  State 
Technical  Committee  (established 
pursuant  to  16  U.S.C.  3861)  in 
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evaluating  the  merits  of  the 
applications. 

§1491.7    Funding  priorities. 

(a)  NRCS  will  only  consider  funding 
the  acquisition  of  eligible  land  in  the 
Program  if  the  agricultiual  viability  of 
the  land  can  be  demonstrated.  For 
example,  the  land  must  be  of  sufficient 
size  and  have  boundaries  that  allow  for 
efficient  management  of  the  area.  The 
land  must  also  have  access  to  markets 
for  its  products  and  a  support 
infrastructure  appropriate  for 
agricultiual  production. 

(b)  NRCS  may  not  fund  the 
acquisition  of  eligible  lands  if  NRCS 
determines  that  the  protection  provided 
by  the  FRPP  would  not  be  effective 
because  of  on-site  or  off-site  conditions. 

(c)  NRCS  will  place  a  higher  priority 
on  easements  acquired  by  entities  that 
have  extensive  experience  in  managing 
and  enforcing  easements. 

(d)  During  the  application  period, 
pending  offers  having  appraisals 
completed  and  signed  by  State-certified 
general  appraisers  within  the  preceding 
one  year  shall  receive  higher  funding 
priority  by  the  NRCS  State 
Conservationist.  Before  funding  is 
released  for  easement  acquisition,  the 
cooperating  entity  must  provide  NRCS 
with  a  copy  of  the  certified  appraisal. 

(e)  NRCS  may  place  a  higher  priority 
on  lands  and  locations  that  help  create 
a  large  tract  of  protected  area  for  viable 
agricultiual  production  and  that  are 
imder  increasing  urban  development 
pressure(s). 

(f)  NRCS  may  place  a  higher  priority 
on  lands  and  locations  that  link  to  other 
Fejderal,  Tribal,  or  State  governments  or 
nan-governmental  organization  efforts 
with  complementary  farmland 
protection  objectives  (e.g.  open  space, 
watershed  and  wildlife  habitat    • 
protection). 

(g)  NRCS  may  place  a  higher  priority 
on  lands  that  provide  multifunctional 
benefits  including  social,  economic, 
historical  and  archaeological,  and 
enviroiunental  benefits. 

(h)  NRCS  may  place  a  higher  priority 
on  certain  geographic  regions  where  the 
enrollment  of  particular  lands  may  help 
achieve  National,  State,  and  regional 
goals  and  objectives,  or  enhance  existing 
government  or  private  conservation 
projects. 

(i)  NRCS  may  place  a  higher  priority 
on  farms  or  ranches  that  have  or  will 
have  a  greater  variety  of  natiual 
resources  protected. 

(j)  NRCS  may  place  a  higher  priority 
on  farms  or  ranches  that  have  a  farm 
succession  plan  or  similar  plan 
established  to  encourage  farm  viability 
for  future  generations. 


(k)  NRCS  may  place  a  higher  priority 
on  the  national  ranking  criteria  listed  in 
§  1491.6(a)(1)  than  State  criteria,  if  the 
NRCS  Chief  deems  appropriate. 

Subpart  B — Cooperative  Agreements 
and  Conservation  Easement  Deeds 

§  1 491 .20    Cooperative  agreements. 

(a)  NRCS,'on  behalf  of  CCC,  enters 
into  a  cooperative  agreement  with  those 
entities  selected  for  funding  awards. 
Once  a  proposal  is  selected  by  the  State 
Conservationist,  the  entity  must  work 
with  the  appropriate  State 
Conservationist  to  finalize  and  sign  the 
cooperative  agreement  incorporating  all 
necessary  FRPP  requirements.  The 
cooperative  agreement  addresses: 

(1)  The  interests  in  land  to  be 
acquired,  including  the  form  of  the 
easements  to  be  used  and  terms  and 
conditions; 

(2)  The  management  and  enforcement 
of  the  rights  acquired; 

(3)  The  role  of  NRCS; 

(4)  The  responsibilities  of  the 
easement  manager  on  lands  acquired 
with  the  assistance  of  FRPP;  and 

(5)  Other  requirements  deemed 
necessary  by  NRCS  to  protect  the 
interests  of  the  United  States. 

(b)  The  cooperative  agreement  will 
also  include  an  attachment  listing  the 
parcels  accepted  by  the  State 
Conservationist,  landowners'  names, 
addresses,  location  map{s),  and  other 
relevant  information.  An  example  of  a 
cooperative  agreement  may  be  obtained 
from  the  State  Conservationist. 

§1491.21    Funding. 

(a)  The  State  Conservationist,  in 
coordination  with  the  cooperating 
entity,  shall  determine  the  NRCS  share 
of  the  cost  of  purchasing  a  conservation 
easement. 

(b)  Under  the  FRPP,  NRCS  may 
provide  up  to  50  percent  of  the 
appraised  fair  market  value  of  the 
conservation  easement.  Entities  are 
required  to  supplement  the  NRCS  share 
of  the  cost  of  the  conservation  easement. 

(c)  Landowner  donations  up  to  25 
percent  of  the  appraised  fair  market 
value  of  the  conservation  easement  may 
be  considered  part  of  the  entity's 
matching  offer. 

(d)  For  the  entity,  two  cost-share 
options  are  available  when  providing  its 
matching  offer. 

(1)  The  entity  may  provide  in  cash  at 
least  25  percent  of  the  appraised  fair 
market  value  of  the  conservation 
easement,  or 

(2)  The  entity  may  provide  at  least  50 
percent  of  the  piut:hase  price  in  cash,  of 
the  conservation  easement.  This  second 
option  may  be  preferable  to  an  entity  in 


the  case  of  a  large  bargain  sale  by  the 
landowner.  If  this  option  is  selected,  the 
NRCS  share  cannot  exceed  the  entity's 
contribution. 

(e)  FRPP  funds  may  not  be  used  for 
expenditiues  such  as  appraisals, 
siuT^eys,  title  insurance,  legil  fees,  costs 
of  easement  monitoring,  and  other 
related  administrative  and  transaction 
costs  incurred  by  the  entity. 

(f)  If  the  State  Conservationist 
determines  that  the  purchase  of  two  or 
more  conservation  easements  are 
comparable  in  achieving  FRPP  goals,  the 
State  Conservationist  shall  not  assign  a 
higher  priority  to  any  one  of  these 
conservation  easements  based  on  lesser 
cost  to  FRPP. 

§  1 491 .22    Conservation  easement  deeds. 

(a)  Under  FRPP,  a  landowner  grants 
an  easement  to  an  eligible  entity  with 
which  NRCS  has  entered  into  an  FRPP 
cooperative  agreement.  The  easement 
shall  require  that  the  easement  area  be 
maintained  in  accordance  with  FRPP 
goals  and  objectives  for  the  term  of  the 
easement. 

(b)  Pending  offers  by  an  eligible  entity 
must  be  for  acquiring  an  easement  in 
perpetuity,  except  where  State  law 
prohibits  a  permanent  easement. 

(c)  The  conveyance  dociunent  or 
conservation  easement  deed  used  by  the 
eligible  entity  may  be  reviewed  and 
approved  by  the  NRCS  National  Office 
and  Office  of  the  General  Counsel  (OGC) 
before  being  recorded. 

(d)  Since  title  to  the  easement  is  held 
by  an  entity  other  than  the  United 
States,  the  conveyance  dociunent  must 
contain  a  "contingent  right"  clause  that 
provides  that  all  rights  conveyed  by  the 
landowner  under  the  document  will 
become  vested  in  the  United  States 
should  the  eligible  entity  (i.e.,  the 
granteefs])  abandon  or  attempt  to 
terminate  the  conservation  easement.  In 
addition,  the  contingent  right  also 
provides,  in  part,  that  the  Secretary 
takes  title  to  the  easement,  if  the  eligible 
entity  fails  to  uphold  the  easement  or 
attempts  to  transfer  the  easement 
without  first  securing  the  consent  of  the 
Secretary. 

(e)»As  a  condition  for  participation,  a 
conservation  plan  will  be  developed  by 
NRCS  in  consultation  with  the 
landowner  and  implemented  according 
to  the  NRCS  Field  Office  Technical 
Guide  and  approved  by  the  local 
conservation  district.  "The  conser\'ation 
plan  will  be  developed  and  managed  in 
accordance  with  the  Food  Security  Act 
of  1985,  as  amended,  7  CFR  part  12  or 
subsequent  regulations,  and  other 
requirements  as  determined  by  the  State 
Conservationist.  To  ensure  compliance 
with  this  conservation  plan,  the 
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easement  will  grant  to  the  United  States, 
through  NRCS,  its  successors  or  assigns, 
a  right  of  access  to  the  easement  area. 

(f)  The  cooperating  entity  shaU 
acquire,  hold,  manage  and  enforce  the 
easement.  The  cooperating  entity  may 
have  the  option  to  enter  into  an 
agreement  with  governmental  or  private 
organizations  to  carry  out  easement 
stewardship  responsibilities  if  approved 
by  NRCS. 

(g)  Prior  to  fund  disbursement,  NRCS 
must  sign  the  conservation  easement, 
concurring  with  the  terms  of  the 
conservation  easement  and  accepting  its 
interest  in  the  conservation  easement 
deed. 

(h)  All  conservation  easement  deeds 
acquired  with  FRPP  funds  must  be 
recorded.  Proof  of  recordation  shall  be 
provided  to  NRCS  by  the  cooperating 
entity. 

§  1 491 .23    Easement  modifications. 

(a)  After  an  easement  has  been 
recorded,  no  amendments  to  the 
easement  will  be  made  without  prior 
approval  by  NRCS  State  Conservationist 
and  the  USDA  Office  of  General 
Counsel. 

(b)  Easement  modifications  will  be 
approved  only  when  easement  is  duly 
prepared  and  recorded  in  conformity 
with  standard  real  estate  practices, 
including  requirements  for  title 
approval,  subordination  of  liens,  and 
recordation,  and  when  the  amendment 
is  consistent  with  the  purposes  of  the 
conservation  easement. 

Subpart  C — General  Administration 

§  1491 .30    Violations  and  remedies. 

(a)  In  the  event  of  a  violation  of  the 
terms  of  the  easement,  the  cooperating 
entity  shall  notify  the  landowner.  The 
landowner  may  be  given  reasonable 
notice  and,  where  appropriate,  an 
opportunity  to  voluntarily  correct  the 
violation  in  accordance  with  the  terms 
of  the  conservation  easement. 

(b)  In  the  event  that  the  cooperating 
entitj'  fails  to  enforce  any  of  the  terms 
of  the  easement  as  determined  in  the 
sole  discretion  of  the  Secretary,  the 
Secretary  and  his  or  her  successors  and 
assigns  shall  have  the  right  to  enforce 
the  terms  of  the  easement  through  any 
and  all  authorities  available  imder 
Federal  or  State  law.  In  the  event  that 
the  cooperating  entity  attempts  to 
terminate,  transfer,  or  otherwise  divest 
itself  of  any  rights,  title,  or  interests  of 
the  easement  or  extinguish  the  easement 
or  without  the  prior  consent  of  the 
Secretary  and  payment  of  consideration 
to  the  United  States,  then,  at  the  option 
of  the  Secretary,  all  right,  title,  and 
interest  in  the  conservation  easement 


shall  become  vested  in  the  United  States 
of  America. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  NRCS,  upon  notification  to 
the  landowner,  reserves  the  right  to 
enter  upon  the  easement  area  at  any 
time  to  monitor  conservation  plan 
implementation  or  remedy  deficiencies 
or  easement  violations,  as  it  relates  to 
the  conservation  plan.  The  entry  may  be 
made  at  the  discretion  of  NRCS  when 
the  actions  are  deemed  necessary  to 
protect  highly  erodible  soils  and 
wetland  resources.  The  landovtrner  will 
be  liable  for  any  costs  incurred  by  the 
United  States  as  a  result  of  the 
landowner's  negligence  or  failure  to 
comply  with  the  easement  requirements 
as  it  relates  to  conservation  plan 
violations. 

(d)  The  United  States  shall  be  entitled 
to  recover  any  and  all  administrative 
and  legal  costs,  including  attorney's  fees 
or  expenses,  associated  with  any 
enforcement  or  remedial  action  as  it 
relates  to  the  enforcement  of  the  FRPP 
easement. 

(e)  The  conservation  easement  shall 
include  an  indemnification  clause 
requiring  landowners  to  indemnify, 
defend,  and  hold  harmless  the  United 
States  from  any  liability  resulting  from 
the  negligent  acts  of  the  landowner. 

(f)  In  instances  where  an  easement  is 
terminated  or  extinguished,  NRCS  will 
collect  CCC's  share  of  the  conservation 
easement  based  on  the  appraised  fair 
market  value  of  the  conservation 
easement  at  the  time  the  easement  is 
extinguished  or  terminated.  CCC's  share 
shall  be  in  proportion  to  its  percentage 
of  original  investment. 

§1491.31    Appeals. 

(a)  A  person  or  cooperating  entity 
which  has  submitted  an  FRPP  proposal 
and  is  therefore  participating  in  FRPP 
may  obtain  a  review  of  any 
administrative  determiuation 
concerning  eligibility  for  participation 
utilizing  the  administrative  appeal 
regulations  provided  in  7  CFR  part  614. 

(b)  Before  a  person  may  seek  judicial 
review  of  any  action  taken  under  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragraph  (a)  of  this  section, 
and  for  the  purposes  of  judicial  review, 
no  decision  shall  be  a  final  agency 
action  except  a  decision  of  the  IT.  S. 
Department  of  Agricidture  imder  these 
provisions. 

§  1 491 .32    Scheme  or  device. 

(a)  If  it  is  determined  by  the  Secretary 
that  a  cooperating  entity  has  employed 
a  scheme  or  device  to  defeat  the 
purposes  of  this  part,  any  part  of  any 
program  payment  otherwise  due  or  paid 


such  a  cooperating  entity  during  the 
applicable  period  may  be  withheld  or  be 
required  to  be  refunded  with  interest 
thereon,  as  determined  appropriate  by 
CCC. 

(b)  A  scheme  or  device  includes,  but 
is  not  limited  to,  coercion,  fraud, 
misrepresentation,  depriving  any  other 
person  or  entity  of  payments  for 
easements  for  the  purpose  of  obtaining 
a  payment  to  which  a  person  woidd 
otherwise  not  be  entided. 

Signed  in  Washington,  DC,  on  May  8,  2003. 
Bruce  I.  Knight, 

Vice  President,  Commodity  Credit 
Corporation  and  Chief,  Natural  Resources- 
Conservation  Service. 

[FR  Doc.  03-12064  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  3410-1&-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-16-AO;  Amendment 
39-13145;  AD  2003-08-^2] 

RIN  2120-AA64 

Airworthiness  Directives;  GE  Aircraft 
Engines  CT7-9B  Turt}oprop  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2003-08-52  that  was  sent  previously  to 
all  knowrn  U.S.  owners  and  operators  of 
GE  Aircraft  Engines  (GEAE)  CT7-9B 
turboprpp  engines.  This  AD  requires 
rigging  the  compressor  variable 
geometry  (VG)  to  VG  schedule  N.  This 
AD  is  prompted  by  reports  of  12 
compressor  stall  events  that  occurred 
over  a  six-month  period.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  dual-engine  in-flight 
shutdown  or  power  loss  due  to  a 
compressor  stall  during  deceleration 
from  takeoff  power  to  climb  power. 
DATES:  Effective  June  2,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2003-08-52,  issued  on 
April  15,  2003,  which  contained  the 
requirements  of  this  amendment.  The 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  June  2,  2003. 

We  must  receive  any  comments  on 
this  AD  by  July  15,  2003. 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Rules  and  Regulations  26479 


ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2003-NE- 
16-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  get  the  service  information 
referenced  in  this  AD  from  GE  Aircraft 
Engines  Customer  Support  Center,  M/D 
285,  1  Neumann  Way,  Evendale,  OH 
45215,  telephone  (513)  552-3272,  fax 
(513)  552-3329,  e-mail 
GEAE.csc@ae.ge.com. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA.  You  may  examine  the 
service  information,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  W.  Cerra  Jr.,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299,  telephone 
(781)  238-7128;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  April 
15,  2003,  we  issued  emergency  AD 
2003-08-52,  that  is  applicable  to  GEAE 
CT7-9B  turbofan  engines.  That 
emergency  AD  requires  rigging  the 
compressor  VG  to  VG  schedule  N.  That 
action  was  prompted  by  reports  of  12 
compressor  stall  events  that  occurred 
over  a  six-month  period.  This  is  in 
contrast  to  recent  historical  experience 
of  four  to  six  stall  events  per  year.  The 
stall  events  have  occurred  on 
deceleration  when  transitioning  from 
takeoff  power  to  climb  power.  Of  the  10 
events  under  investigation,  nine  had  the 
compressor  VG  rigged  to  the  VG  ' 
schedule  Nl .  The  manufacturer's 
maintenance  manuals  and  related 
service  bulletins  permit  the  compressor 
VG  to  be  rigged  to  either  the  VG. 
schedule  N  or  the  VG  schedule  Nl.  The 
VG  schedule  N  provides  a  higher  stall 
margin  at  the  expense  of  a  small 
reduction  of  engine  performance  margin 
as  compared  to  the  VG  schedule  Nl. 
Since  1992,  the  manufacturer  has 
recommended  that  overhaul  shops  use 
the  VG  schedule  N  only.  VG  schedule  N 
provides  more  stall  margin  on  used 
engines,  which  inherently  have  a  lower 


stall  margin  due  to  wear  or 
deterioration.  Other  factors  that 
contribute  to  lower  stall  margins 
include  dirty  compressors  and  the 
increased  compressor  clearances  that 
occur  during  the  first  takeoff  of  the  day. 
This  condition,  if  not  corrected,  could 
result  in  a  dual-engine  in-flight 
shutdown  or  power  loss  due  to  a 
compressor  stall  during  deceleration 
from  takeoff  power  to  climb  power. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  GEAE  Alert 
Service  Bulletin  (ASB)  No.  CT7-TP  S/B 
72-A0328,  Revision  1,  dated  April  8, 
2003.  That  ASB  describes  procedures 
for  rigging  the  compressor  VG  to  the  VG 
schedule  N. 

FAA's  Determination  and  Requirements 
of  This  AD 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  GEAE  CT7-9B  turboprop 
engines  of  the  same  type  design. 
Therefore,  we  are  issuing  this  AD  to 
prevent  a  dual-engine  in-flight 
shutdown  or  power  loss  due  to  a 
compressor  stall  during  deceleration 
from  takeoff  power  to  climb  power.  This 
AD  reouires: 

•  If  Doth  engines  on  the  airplane  are 
rigged  to  VG  schedule  Nl,  rigging  the 
compressor  VG  on  one  engine  to  VG 
schedule  N  within  30  flight  hours  (FH) 
or  3  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later  and, 

•  Rigging  the  remaining  engine 
compressor  VG  to  VG  schedule  N  wdthin 
100  FH  or  10  days  after  the  effective 
date  of  this  AD,  whichever  occurs 
earlier. 

•  If  only  one  engine  is  rigged  to  VG 
schedule  Nl ,  rigging  the  compressor  VG 
to  VG  schedule  N  within  100  FH  or  10 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  earlier. 

You  must  do  the  actions  per  GEAE  ASB 
No.  CT7-TP  S/B  72-A0328,  Revision  1, 
dated  April  8,  2003,  described 
previously. 

FAA's  Determination  of  the  Efifective 
Date 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  were  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  existed  to  make  the  AD 
effective  immediately  on  April  15,  2003, 
to  eJl  known  U.S.  owners  and  operators 
of  GEAE  CT7-9B  turboprop  engines. 
These  conditions  still  exist,  and  we  are 
publishing  the  AD  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  part  39  of  the  Federal  Aviation 


Regulations  (14  CFR  part  39)  to  make  it 
effective  to  all  persons. 

Changes  to  14  CFR  Part  3»— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Interim  Action 

The  investigation  to  determine  the 
root  causes  of  the  decel  stall  events  is 
ongoing.  We  may  take  further 
rulemaking  action  when  we  have 
identified  the  root  causes. 

Conunents  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  ffight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-16-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
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the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  sxmmiary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-16- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference,  | 

Safety. 


Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PAR?  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-08-52    GE  Aircraft  Engines: 

Amendment  39-13145.  Docket  No. 
2003-NE-16-AD. 

Effective  Date 

(a)  This  amendment  becomes  effective  June 
2,  2003,  to  all  persons  except  those  persons 
to  whom  it  was  made  immediately  effective 
by  emergency  AD  2003-08-52,  issued  April 
15,  2003. 

Affected  ADs 

(b)  None. 


Applicability 

(c)  This  AD  applies  to  GEAE  CT7-9B 
turboprop  engines.  These  engines  are 
installed  on.  but  not  limited  to  Saab  Aircraft 
AB  340B  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  reports  of  12 
compressor  stall  events  that  occurred  over  a 
six  fiionth  period.  The  actions  specified  in 
this  AD  are  intended  to  prevent  a  dual-engine 
in-flight  shutdown  or  power  loss  due  to  a 
compressor  stall  during  deceleration  from 
takeoff  power  to  climb  power. 

Compliance 

(e)  Compliance  with  the  requirements  of 
this  AD  is  required  as  indicated  unless 
already  done. 

Determining  Compressor  VG  Rigging 
Schedule 

(f)  Determine  which  schedule  was  used  to 
rig  the  compressor  VG.  The  serial  numbers 
(SNs)  contained. in  Table  1  of  this  AD  are 
known  to  have  been  rigged  to  VC  schedule 
Nl.  Engines  with  SNs  that  are  not  listed  in 
Table  1  might  be  rigged  to  VG  schedule  Nl. 
You  must  review  the  engine  records  to 
determine  if  the  engines  are  rigged  to  VG 
schedule  Nl  using  GEAE  Service  Bulletin 
(SB)  No.  CT7-TP  S/B  72-0241,  dated  April 
6, 1990.  Table  1  follows: 


Table  1.— SNs  of  Engines  Known  to  Have  Been  Rigged  to  VG  Schedule  N1 


785102 

785104 

785106 

785107 

785109 

785111 

785112 

785113 

785117 

785118 

785125 

785128 

785129 

785131 

785133 

785136 

785138 

785148 

785150 

785151 

785152 

785154 

785160 

785185 

785188 

785211 

785231 

785232 

785234 

785235 

785237 

785239 

785241 

785257 

785259 

785265 

785266 

785275 

785322 

785325 

785326 

785334 

785375 

785391 

785400 

785459 

785460 

785462 

785465 

785474 

785476 

785477 

785480 

785481 

785487 

785499 

785506 

785534 

785538 

785554 

785569 

785591 

785592 

785598 

785603 

785700 

785759 

Rigging  the  Compressor  VG  to  Schedule  N 

(g)  If  the  compressor  VGs  of  both  engines 
on  the  airplane  are  rigged  to  VG  schedule  N 
using  GEAE  SB  CT7-TP  S/B  72-0328  dated 
June  9, 1992  or  GEAE  Alert  Service  Bulletin 
(ASB)  CT7-TP  S/B  72-A0328.  Revision  1. 
dated  April  8.  2003  no  further  action  is 
required. 

(h)  If  the  compressor  VGs  on  both  engines 
on  the  airplane  are  rigged  to  VG  schedule  Nl, 
do  the  following: 

(1)  Within  30  flight  hours  (FH)  or  3  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  rig  the  compressor  VG  on  one 
engine  to  VG  schedule  N  in  accordance  with 
3.A.(1)  through  3.A.(12)  of  the 
Accomplishment  Instructions  of  GEAE  ASB 
No.  CT7-TP  S/B  72-A0328,  Revision  1,  dated 
April  8,  2003. 

(2)  Within  100  FH  or  10  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
earlier,  rig  the  compressor  VG  on  the 
remaining  engine  to  VG  schedule  N  in 
accordance  with  3.A.(1)  through  3.A.(12)  of 


the  Accomplishment  Instructions  of  GEAE 
ASB  No.  CT7-TP  S/B  72-A0328,  Revision  1, 
dated  April  8,  2003. 

(i)  If  the  compressor  VG  on  one  engine  on 
the  airplane  is  rigged  to  VG  schedule  Nl, 
within  100  FH  or  10  days  after  the  effective 
date  of  this  AD,  whichever  occurs  earlier,  rig 
the  compressor  VG  to  VG  schedule  N  in 
accordance  with  3.A.(1)  through  3.A.(12)  of 
the  Accomplishment  Instructions  of  GEAE 
ASB  No.  CT7-TP  S/B  72-A0328,  Revision  1. 
dated  April  8,  2003. 

Installation  of  Engines  With  VG  Schedule  Nl 

(j)  After  the  effective  date  of  this  AD,  do 
not  install  any  CT7-9B  turboprop  engine  that 
is  rigged  to  VG  schedule  Nl  on  to  any  Saab 
Aircraft  AB  340B  airplane. 

Alternative  Methods  of  CompUance 

(k)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Engine  Certification  Office,  Federal 
Aviation  Administration  (FAA). 


Material  Incorporated  by  Reference 

(I)  The  rigging  of  the  compressor  VG  must 
be  done  in  accordance  with  GE  Aircraft 
Engines  Aleri  Service  Bulletin  (ASB)  No. 
CT7-TP  S/B  72-A0328,  Revision  1,  dated 
April  8,  2003.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  this  service  bulletin  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  a  copy  from  GE  Aircraft 
Engines  Customer  Support  Center,  M/D  285, 
1  Neumann  Way,  Evendale,  OH  45215, 
telephone  (513)  552-3272,  fax  (513)  552- 
3329,  email  GEAE.csc@ae.ge.com.  You  may 
review  copies  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Related  Information 

(m)  Additional  information  to  help 
minimize  the  occurrence  of  multiple-engine 
in-flight  shutdowns  or  power  loss  may  be 
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found  in  GEAE  All  Operator's  Wire  CT7-03- 
02.  dated  April  3,  2003. 

Issued  in  Burlington,  MA  on  May  7,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-11972  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-12-AD;  Amendment 
39-13148;  AD  2003-10-03] 

RIN  2120-AA64 

Ainworthiness  Directives;  Rolls-Royce 
pic  Model  RB21 1  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Rolls-Royce  pic  (RR) 
model  RB211-535E4-37,  RB211- 
535E4-B-37,  and  RB211-535E4-B-75 
turbo^  engines.  This  amendment 
requires  removal  from  service  of  certain 
high  pressure  (HP)  turbine  discs  before 
they  reach  newly  established  life  limits. 
This  amendment  is  prompted  by  the 
manufactm^r's  inspections  and  analysis 
of  HP  tiubine  discs  that  have 
accumulated  high  cycles.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  machining-induced  cracking  of 
the  HP  tiubine  disc  which  could  cause 
an  uncontained  HP  turbine  disc  failiue 
and  damage  to  the  airplane. 
DATES:  Effective  June  20,  2003. 

ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargiu,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299,  telephone  (781)  238-7178;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  RR 
model  RB211-535E4-B-37  and  RB211- 
535E4-B— 75  turbofan  engines  was 
published  in  the  Federal  Register  on 
November  6.  2002  (67  FR  69160).  That 


action  proposed  to  require  removal  from 
service  of  certain  HP  turbine  discs 
before  they  reach  newly  established  life 
limits. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Change  Explanation  for  Cracking 

One  conunenter  states  that  the 
explanation  for  cracking  in  the  HP  disc 
rim  cooling  hole  area  is  machining 
dainage  from  new  manufactiu^,  and  has 
nothing  to  do  with  the  discs  being 
sensitive  to  corrosion-induced  cracking, 
as  stated  in  the  proposal.  The 
conunenter  also  states  that  RR  had 
previously  indicated  that  the  proposed 
life  reduction  was  due  to  the  condition 
described  in  RR  Mandatory  Service 
Bulletin  (MSB)  No.  72-C817.  This  MSB 
states  that  HP  turbine  discs  part 
numbers  (P/Ns)  UL10323,  UL27680,  and 
IJL27681  are  sensitive  to  cracking  in  the 
disc  rim  cooling  hole  area  due  to 
machining  damage  from  new 
manufactiue. 

The  FAA  agrees.  The  cracking  has 
been  identified  as  occurring  at  the  disc 
rim  cooling  hole  area  on  the  disc  rear 
face.  Although  problems  have  been 
reported  during  overhaul,  presumably 
due  to  rework  or  repair  associated  with, 
in  part,  corrosion,  the  primary 
explanation  for  this  AD  is  machining 
damage.  Therefore,  in  the  final  rule  the 
explanation  for  cracking  is  changed  to 
machining  damage. 

Clarification  of  Part  Numbers 

One  conunenter  requests  that  HP 
turbine  discs  P/Ns  UL39766  and 
UL39767  be  removed  from  the 
applicability  and  disc  P/N  UL10323  be 
added.  The  conunenter  states  that  disc 
P/N  UL39766  is  not  listed  in  the  RR 
Engine  Illustrated  Parts  Catalogue  or  the 
Time  Limits  Manual.  The  conunenter 
states  that  disc  P/N  IJL39767  was 
introduced  by  RR  Service  Bulletin  (SB) 
No.  72-C817  and  is  not  subject  to 
damage  by  machining.  The  conunenter 
also  states  that  disc  P/N  LJL10323  is 
listed  in  the  Time  Limits  Manual  with 
a  life  limit  of  14,800  cycles-since-new 
(CSN).  Service  Bulletin  No.  72-C817 
lists  disc  P/N  UL10323,  indicating  that 
it  is  sensitive  to  cracking  due  to 
machining  damage  from  manufacture. 

The  FAA  agrees.  We  determined  that 
HP  turbine  disc  P/N  UL39766  was  never 
produced  by  RR  and  is,  therefore, 
removed  from  the  final  rule.  Also,  disc 
P/N  UL39767  was  introduced  as  a  new 
part  to  replace  disc  P/N  UL27681,  and 


has,  therefore,  been  removed  from  the 
final  rule.  Disc  P/N  UL10323  is  affected 
by  machining  damage  and  is  added  to 
the  final  rule  applicability  with  a  life 
limit  of  14,800  CSN. 

Add  Engine  Model  to  Applicability 

One  conunenter  asks  if  the  RB211- 
535E4-37  engine  should  be  included  in 
the  applicability. 

The  FAA  agrees  that  this  AD  should 
be  applicable  to  engine  model  RB211- 
535E4-37.  Therefore,  this  model  is  now 
listed  in  the  final  rule. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  400  RR 
model  RB211-535E4-37,  RB211- 
535E4-B-37,  and  RB211-535E4-B-75 
turbofan  engines  in  the  worldwide  fleet 
containing  the  affected  HP  tiubine  discs, 
P/Ns  UL10323,  UL27680,  and  UL27681. 
The  FAA  estimates  that  346  engines 
installed  on  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  112  work  hours  per 
engine  to  replace  an  affected  disc,  and 
that  the  average  labor  rate  is  $60  per 
work  hoiu.  The  FAA  estimates  that  the 
prorated  cost  of  the  life  reduction  per 
engine  would  be  approximately 
$64,000.  Based  on  these  figures,  the 
total  cost  of  the  AD  to  remove  HP 
tm-bine  discs  P/Ns  UL27680  and 
UL27681  from  service  before 
accumulating  15,000  cycles-since-new 
(CSN)  and  HP  turbine  discs  P/N 
UL10323  bom.  service  before 
accumulating  14,800  CSN,  rather  than 
the  former  life  limit  of  20,000  CSN,  is 
estimated  to  be  $24,469,120. 

Regulatory  Analysis 

This  final  rule  does  not  have    - 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  nde. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a    , 
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"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pinsuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-10-03    Rolls-Royce  pic:  Amendment 
39-13148.  Docket  No.  2002-NE-l  2-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  model  RB211-535E4- 
37,  RB211-535E4-B-37  and  RB211-535E4- 
B— 75  furbofan  engines  with  high  pressure 
(HP)  turbine  disc,  P/N  UL10323,  UL27680, 
and  UL27681.  installed.  These  engines  are 
installed  on,  but  not  limited  to  Boeing  757 
and  Tupolev  Tu204  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordemce  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  machining-induced  cracking  of 
the  HP  turbine  disc,  which  could  cause  an 
uncontained  HP  turbine  disc  failure  and 
damage  to  the  airplane,  do  the  following: 

(a)  Remove  HP  turbine  discs  P/Ns  UL27680 
and  UL27681  from  service  before 
accumulating  15,000  cycles-since-new  (CSN). 


(b)  Remove  HP  turbine  discs  P/N  UL10323 
from  service  before  accumulating  14,800 
CSN. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  HP  turbine  disc  P/N  UL27680 
or  UL27681  that  exceeds  15,000  CSN,  or  any 
HP  turbine  disc  P/N  UL10323  that  exceeds 
14,800  CSN. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date 

(0  This  amendment  becomes  effective  on 
)une  20,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
May  9,  2003. 
lay  I.  Pardee, 

Manager,  Engine  and  PmpeUer  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-12109  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-17-AD;  Amendment 
39-13150;  AD  2003-10-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  390  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Model  390 
airplanes.  This  AD  requires  you  to 
incorporate  information  into  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  that  would  add  requirements  for 
"Landing  Performance  for  Operation  of 
the  Airplane  with  Lift  Diunp 


Inoperative."  This  AD  is  the  result  of 
two  accidents  on  the  affected  airplanes 
where  a  contributing  factor  was  the  lift 
dump  spoilers  failing  to  deploy  when 
commanded  after  the  initial  landing. 
The  FAA  previously  issued  AD  2003- 
07-09  affecting  certain  Model  390 
airplanes.  However,  the  airplane  serial 
numbers  included  in  this  AD  were 
inadvertently  omitted  from  AD  2003- 
07-09.  The  actions  specifled  by  this  AD 
are  intended  to  require  the  use  of 
necessary  flight  information  to  prevent 
nmway  overruns  based  on  insufficient 
wheel  braking  if  the  lift  dump  spoilers 
do  not  operate  after  landing  touchdown. 
This  could  result  in  reduced  or  loss  of 
control  of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
May  30,  2003. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulation  as  of  April  7, 
2003  (68  FR  16205,  April  3,  2003). 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  2,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional ., 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-17-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-17-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Raytheon 
Aircraft  Company,  9709  E.  Central, 
Wichita,  Kansas  67201-0085;  telephone: 
(800) 429-5372  or  (316) 676-3140.  You 
may  view  this  information  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-17-AD,  901  Locust.  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derek  Morgan,  Flight  Test  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4172;  facsimile:  (316)  946-4107. 
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SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

TTie  FAA  has  received  information  of 
an  unsafe  condition  on  Raytheon  Model 
390  airplanes.  The  current  procedure  for 
an  aimunciated  lift  dump  failure  is  to 
increase  landing  distance  by  a  factor  of 
1.53.  In  two  recent  accidents  of  these 
curplanes,  the  lift  diunp  spoilers  failed 
to  deploy  when  commanded  after 
touchdown. 

Whether  loss  of  lift  dump  is 
annunciated  or  unannunciated  after 
touchdown,  the  pilot  (in  most  instances) 
does  not  have  enough  time  to  take 
effective  corrective  action. 

The  FAA  issued  AD  2003-07-09  (68 
FR  16203)  on  March  27,  2003,  affecting 
certain  Model  390  airplanes.  However, 
airplane  serial  numbers  RB-18  through 
RB-24  included  in  this  AD  were 
inadvertently  omitted  from  AD  2003- 
07-09. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Without  requiring  the  use  of 
necessary  flight  information,  runway 
ovemms  based  on  insufficient  wheel 
braking  could  occur  if  the  lift  dump 
spoilers  do  not  operate  after  landing 
touchdown.  This  could  result  in 
reduced  or  loss  of  control  of  the 
airplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raj^eon  has  issued  Temporary 
Change  to  the  FAA  Approved  Airplane 
Flight  Manual  P/N  390-590001- 
0003BTC5A1,  revised  March  24,  2003. 
This  document: 

— Replaces  the  existing  landing  distance 
and  brake  energy  charts  with  ones 
that  reflect  landing  performance 
without  the  effects  of  lift  dump 
spoilers;  and 

— Modifies  all  operating  limitations  to 
specify  the  use  of  these  landing  charts 
in  determining  the  maximum  landing 
weight. 
Raytheon  is  working  toward  a  design 

that  would  eliminate  the  need  for  this 

Temporary  AFM  Change. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
infoimation,  including  the  service 
information  referenced  above;  and 
determined  that: 

he  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 


on  other  Raytheon  Model  390 
airplanes  of  the  same  type  design; 

— ^The  information  specified  in  the 
previously-referenced  service 
information  should  be  incorporated 
into  the  FAA-approved  AFM;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  incorporate 
the  previously-referenced  service 
information  into  the  FAA-approved 
AFM,  which  would  add  requirements 
for  "Landing  Performance  for  Operation 
of  the  Airplane  with  Lift  Dump 
Inoperative." 

As  specified  previously,  Raytheon  is 
working  toward  a  design  that  would 
eliminate  the  need  for  these 
requirements.  If  completed,  FAA  will 
evaluate  and  determine  whether 
additional  regulatory  action  is 
necessary. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  9conomic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Because  the  imsafe  condition 
described  in  this  document  could  result 
in  reduced  or  loss  of  control  of  the 
airplane  during  landing  operations,  we 
find  that  notice  and  opportunity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

How  Do  I  Comment  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 


written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  yoin 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  cjosing  date  specffied  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  nde  in  the  Rides 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-17- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

We  have  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  ff  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
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and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to  read 
as  follows: 

2003-10-05    Raytheon  Aircraft  Company: 

Amendment  39-13150;  Docket  No. 
2003-CE-17-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  Model  390  airplanes. 


serial  numbers  RB-18  through  RB-24,  that 
are  certiiicated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  require  the  use  of  necesseuy  flight 
information  to  prevent  runway  overruns 
based  on  insufficient  wheel  braking  if  the  lift 
dump  spoilers  do  not  operate  after  landing 
touchdown.  This  could  result  in  reduced  or 
loss  of  control  of  the  airplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 


Actions 

Compliance 

(1)  Incorporate  informaltion  into  the  FAA-approved  Airplane  Flight  Man- 
ual (AFM)  that  would  add  requirements  for  "Landing  Performance  for 
Operation  of  the  Airplane  with  Lift  Dump  Inoperative."  Accomplish 
this  action  by  inserting  Raytheon  Temporary  Change  to  the  FAA  Ap- 
proved Airplane  Flight  Manual  P/N  390-590001 -0003BTC5A1,  re- 
vised March  24,  2003. 

Within  the  next  5  hours  time-in-service  fTIS)  after  May  30,  2003  (the 
effective  date  of  this  AD). 

(2)  The  owner/operator  holding  at  least  a  pnvate  pilot  certificate  as  au- 
thorized by  section  43.7  of  the  Federal  Aviation  Regulations  (14  CFR 
43.7)  may  incorporate  into  the  AFM  the  information  specified  in  para- 
graph (d)(1)  of  this  AD.  Make  an  entry  into  the  aircraft  records  show- 
ing compliance  with  this  portion  of  the  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations  (14  CFR  43.9). 

Within  the  next  5  hours  TIS  after  May  30,  2003  (the  effective  date  of 
this  AD). 

(e)  Are  special  flight  permits  authorized  for 
this  AD?  Special  flight  permits  are  not 
authorized  for  this  AD.  On  July  10;  2002, 
FAA  published  a  new  version  of  14  CFR  peirt 
39  (67  PR  47997,  July  22,  2002),  which 
governs  FAA's  AD  system.  Part  of  this 
amendment  to  14  CFR  part  39  authorized 
special  flight  permits  for  all  ADs,  unless 
specified  otherwise.  Because  the  owner/ 
operator  holding  an  appropriate  pilot's 
license  may  accomplish  the  action  of  this  AD 
and  the  compliance  time  is  5  hours  TIS  after 
the  AD  effective  date,  FAA  has  determined 
that  special  flight  permits  are  not  necessary 
for  this  AD. 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Derek  Morgan,  Flight  Test  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4172;  facsimile: 
(316)  946-4107. 

(g)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Temporary  Change  to  the  FAA 
Approved  Airplane  Flight  Manual  P/N  390- 
590001-0003BTC5A1,  revised  March  24, 
2003.  The  Director  of  the  Federal  Register 
previously  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51  as  of  April  7,  2003  (68  FR  16205, 
April  3,  2003).  You  can  get  copies  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 


Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  or  (316)  676-3140.  You  may 
view  this  information  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  May  30,  2003. 

Issued  in  Kansas  City,  Missouri,  on  May 
12.  2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  03-12240  Filed  5-15-03;  8:45  am] 

BILUNG  COOE  4910-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30368;  Amdt.  No.  3058] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 


Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  change  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  May  16, 
2003.  the  compliance  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16. 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 


4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  IK: 

For  Purchase — Individial  SLAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  965-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiulher, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SL\P  contained  in  FAA  form 


documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedm^ 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
followring  FIK:/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  When  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
•contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FED/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPs.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs  ' 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  net  '.varrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimeil.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

Issued  in  Washington,  DC  on  May  9,  2003. 
James  I.  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29, 97.31,  97.33, 
and  97.35. 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  ML^/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SL\Ps;  and  §  97.35  COPTER 
SLAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

Sut)ject 

04/21/03  

LA 
LA 
TX 

AZ 
AZ 

MONROE  

MONROE  

WICHITA  FALLS  

SAFFORD  

SAFFORD  

MONROE  REGIONAL  

3/3081 
3/3082 
3/3091 

3/3202 
3/3203 

VOR/DME  RWY  4  AMDT  1 

04/21/03  

MONROE  REGIONAL  

VOR  RWY  4  AMDT  17A 

04/21/03  

04/25/03  

SHEPPARD     AFBAVICHITA     FALLS 

MUNI. 
SAFFORD  REGIONAL  

RNAV  (GPS)  RWY  33L,  ORIG 
GPS  RWY  12  ORIG 

04«5/03  

SAFFORD  REGIONAL  

GPS  RWY  30,  ORIG 
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FDC  date 

State 

City 

Airport 

FDC  No. 

Subject 

04/29/03  

04/30/03  

04/30/03  

04/30/03  

04/30/03  

04/30/03 

AR 
KY 
KY 
KY 
KY 
A7 

MOUNTAIN  VIEW 

LONDON  

LONDON  

LONDON 

LONDON 

PHOENIX  .: 

PHOENIX  

PHOENIX  

ALBANY  

CLEVELAND  

MOUNTAIN  VIEW  WILCOX  MEMO- 
RIAL FIELD. 

LONDON-CORBIN  ARPT-MAGEE 
FIELD. 

LONDON-CORBIN  ARPT-MAGEE 
FIELD. 

LONDON-CORBIN  ARPT-MAGEE 
FIELD. 

LONDON-CORBIN  ARPT-MAGEE 
FIELD. 

PHOENIX  SKY  HARBOR  INTL  

3/3278 

3/3120 

3/3121 

3/3122 

3/3123 

3/3313 
3/3314 
3/3315 
3/3407 
3/3448 

NDB-A,  AMDT  2A 

GPS  RWY  5,  ORIG-A 

GPS  RWY  23,  ORIG-A 

VOR  RWY  5,  AMDT  12C 

VOR/DME  RNAV  RWY  5,  AMDT 

30' 
RNAV  (GPS)  RWY  25R,  ORIG 
RNAV  (GPS)  RWY  25L,  ORIG 
ILS  RWY  25L,  AMDT  1A 

04/30/03  AZ 

PHOENIX  SKY  HARBOR  INTL  

04/30/03  f<Z 

PHOENIX  SKY  HARBOR  INTL  

05/06/03  j  NY 

ALBANY  INTL  

ILS  RWY  19,  AMDT  21 B 

05/06/03  TX 

CLEVELAND  MUNI   

VOR-A,  AMDT  4A 

[FR  Doc.  03-12174  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30367;  Amdt  No.  3057] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedxues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  May  16, 
2003.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows:  ^ 

For  Examination— 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Govenunent  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS^20), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu  Blvd.,  Oklahoma  City, 
OK  73169  {Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 


by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unneccesary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fixrther.  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instniment  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 


these  SLAPs  and  safety  in  air  conunerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  them  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

Issued  in  Washington,  DC  on  May  9,  2003. 
James  J.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procediues, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§92.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35. 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps:  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 


*   *   *  Effective  July  10,  2003 

Carlsbad,  CA.  McClellan-Palomar,  RNAV 

(GPS)  RWY  24,  Orig-A 
Daggett,  CA,  Barstow-DaggeU,  RNAV  (GPS) 

RWY  26,  Orig-A 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  7R,  Orig-A 
Los  Angeles,  CA,  Los  Angeles  Intl,  RNAV 

(GPS)  RWY  7L,  Orig-A 
Oakland,  CA,  Metropolitan  Oakland  Intl. 

RNAV  (GPS)  RWY  29,  Orig-A 
Oakland,  CA,  Metropolitan  Oakland  Intl, 

RNAV  (GPS)  RWY  11,  Orig-A 
Ontario.  CA,  Ontario  Intl,  RNAV  (GPS)  RWY 

8R,  Orig-B 
Ontario,  CA,  Ontario  Intl,  RNAV  (GPS)  RWY 

8L,  Orig-B 
Ontario,  CA,  Ontario  Inti,  RNAV  (GPS)  RWY 

26R.  Orig-B 
Ontario,  CA,  Ontario  Intl,  RNAV  (GPS)  RWY 

26L,  Orig-A 
Palmdale,  CA,  Palmdale  Production  Fit/Test 

Instin  AF  Plant  42.  RNAV  (GPS)  RWY  25, 

Orig-A 
Ramona,  CA,  Ramona.  RNAV  (GPS)  RWY  9, 

Orig 
Ramona,  CA,  Ramona,  (GPS)  RWY  9,  Orig-A. 

CANCELLED 
San  Francisco,  CA,  San  Francisco  Intl,  RNAV 

(GPS)  Z  RWY  19R.  Orig-A 
San  Francisco,  CA,  San  Francisco  Intl,  RNAV 

(GPS)  Z  RWY  19L,  Orig-A 
San  Francisco.  CA,  San  Francisco  Intl,  RNAV 

(GPS)  Z  RWY  lOR.  Orig-A 
San  Francisco.  CA.  San  Francisco  Intl.  RNAV 

(GPS)  RWY  28R.  Amdt  lA 
San  Francisco,  CA,  San  Francisco  Intl,  RNAV 

(GPS)  RWY  28L,  Orig-A 
San  Jose,  CA*,  Norman  Y.  Mineta-San  Jose 

IntemaUonal.  RNAV  (GPS)  RWY  11,  Orig- 

A 
San  Jose.  CA,  Norman  Y.  Mineta-San  Jose 

IntemaUonal.  RNAV  (GPS)  RWY  29.  Orig- 

A 
San  Jose,  CA,  Norman  Y.  Mineta-San  Jose 

International,  RNAV  (GPS)  RWY  30R,  Orig- 

A 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 

Hollywood  Intl,  RNAV  (GPS)  RWY  9L, 

Orig-A 
Fort  Lauderdale.  FL.  Fort  Lauderdale- 

Hollywood  Intl,  RNAV  (GPS)  RWY  9R. 

Orig-A 
Fort  Lauderdale.  FL.  Fort  Lauderdale- 

HoUywood  Intl,  RNAV  (GPS)  RWY  13, 

Orig-A 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 

Hollywood  Intl,  RNAV  (GPS)  RWY  27R. 

Orig-A 
Miami.  FL.  Miami  Intl.  RNAV  (GPS)  RWY  9L. 

Orig-B 
Miami.  FL,  Miami  Ind,  RNAV  (GPS)  RWY 

9R,  Orig-B 
Miami.  FL.  Miami  Intl,  RNAV  (GPS)  RWY  12. 

Orig-C 
Miami.  FL.  Miami  Intl.  RNAV  (GPS)  RWY 

27L.  Orig-B 
Miami.  FL.  Miami  Intl,  RNAV  (GPS)  RWY 

27R,  Orig-B 
Miami.  FL.  Miami  Intl,  RNAV  (GPS)  RWY  30. 

Orig-C 
Naples.  FL,  Naples  Muni.  RNAV  (GPS)  RWY 

5,  Amdt  lA 
Naples.  FL.  Naples  Muni,  RNAV  (GPS)  RWY 

23,  Orig-A 
Sarasota/Bradenton,  FL,  Sarasota/Bradenton 

InU,  VOR  RWY  14.  Amdt  16C 


Sarasota/Bradenton,  FL,  Sarasota/Bradenton 

Intl,  VOR  RWY  22.  Amdt  lOD 
Sarasota/Bradenton.  FL,  Sarasota/Bradenton 

Intl,  VOR  RWY  32.  Amdt  8D 
Sarasota/Bradenton,  FL.  Sarasota/Bradenton 

Intl.  RNAV  (GPS)  RWY  32.  Orig 
Sarasota/Bradenton.  FL,  Sarasota/Bradenton 

Intl,  RNAV  (GPS)  RWY  22,  Orig 
Sarasota/Bradenton,  FL.  Sarasota/Bradenton 

Intl,  RNAV  (GPS)  RWY  14,  Orig 
Sarasota/Bradenton.  FL.  Sarasota/Bradenton 

Intl.  RNAV  (GPS)  RWY  4.  Orig 
Baxley.  GA.  Baxley  Muni.  NDB  RWY  8.  Amdt 

1 
Baxley.  GA.  Baxley  Muni.  GPS  RWY  8.  Orig. 

CANCELLED 
Baxley.  GA.  Baxley  Muni.  RNAV  (GPS)  RWY 

8.  Orig 
Montezuma.  GA.  Dr.  C.P.  Savage  Sr.,  NDB 

RWY  18,  Amdt  2 
Montezuma,  GA.  Dr.  C.P.  Savage  Sr..  RNAV 

(GPS)  RWY  36,  Orig 
Montezuma.  GA.  Dr.  C.P.  Savage  Sr..  RNAV 

(GPS)  RWY  18.  Orig 
Hilo.  HI.  Hilo  Intl.  RNAV  (GPS)  RWY  26. 

Orig-A 
Kailua-Kona.  HI.  Kona  Intl  at  Keaholp.  RNAV 

(GPS)  RWY  17.  Orig-A 
Kailua-Kona.  HI.  Kona  Intl-at  Keahole.  RNAV 

(GPS)  Y  RWY  35.  Orig-A 
Kailua-Kona.  HI.  Kona  Intl  at  Keahole.  RNAV 

(GPS)  Z  RWY  35,  Orig-A 
Hazard.  KY,  Wendell  H.  Ford.  VOR/DME 

RWY  14.  Amdt  1 
Hazard.  KY,  Wendell  H.  Ford.  GPS  RWY  14. 

Orig.  CANCELLED 
Hazard.  KY.  Wendell  H.  Ford.  RNAV  (GPS) 

RWY  14.  Orig 
Jackson,  KY,  Julian  Carroll,  RNAV  (GPS) 

RWY  1,  Orig 
Jackson,  KY.  Julian  Carroll,  VOR/DME  RWY 

1,  Amdt  2 
Homer.  LA.  Homer  Municipal,  NDB  RWY  12. 

Amdt  2 
Homer.  LA.  Homer  Municipal.  RNAV  (GPS) 

RWY  12.  Orig 
Homer,  LA,  Homer  Municipal.  RNAV  (GPS) 

RWY  30.  Orig 
Homer.  LA.  Homer  Municipal.  GPS  RWY  30, 

Orig-B.  CANCELLED 
Portland.  ME,  Portland  Intl  Jetport.  RNAV 

(GPS)  RWY  36,  Orig-A 
Presque  Isle.  ME.  Northern  Maine  Regional 

Airport  at  Presque  Isle,  RNAV  (GPS)  Z 

RWY  1,  Orig-A 
Boston.  MA.  General  Edward  Lawrence 

Logan  Intl.  RNAV  (GPS)  RWY  4R,  Orig-D   ■ 
Boston.  MA,  General  Edward  Lawrence 

Logan  Intl.  RNAV  (GPS)  RWY  15R  Orig-B 
Boston.  MA,  General  Edward  Lawrence 

Logan  Intl,  RNAV  (GPS)  RWY  27.  Orig-A 
Boston.  MA.  General  Edward  Lawrence 

Logan  Intl.  RNAV  (GPS)  RWY  33L.  Orig-A 
Provincetown.  MA.  Provincetown  Muni. 

RNAV  (GPS)  RWY  7,  Orig-A 
Sault  Ste  Marie,  MI.  Chippewa  County  Intl. 

RNAV  (GPS)  RWY  16.  Orig-A 
Sault  Ste  Marie.  MI.  Chippewa  County  Intl, 

RNAV  (GPS)  RWY  34 .  Orig-A 
Sidney,  NE.  Sidney  Muni.  VOR/DME  OR 

TACAN  RWY  12,  Amdt  4B 
Sidney.  NE,  Sidney  Muni.  RNAV  (GPS)  RWY 

12.  Orig 
Sidney,  NE.  Sidney  Muni.  RNAV  (GPS)  RWY 

30.  Orig 
Sidney.  NE.  Sidney  Muni,  GPS  RWY  30, 

Orig-B  CANCELLED 
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Ely.  NV.  Ely  Airport-Yelland  Field,  VOR-A. 

Amdt  7 
Ely,  NV,  Ely  Airport-Yelland  Field,  VOR/ 

DME-C,  Amdt  2 
Ely,  NV,  Ely  Airport-Yelland  Field,  RNAV 

(GPS)  RWY  18,  Orig 
Ely.  NV.  Ely  Airport-Yelland  Field,  GPS 

RWY  18.  Orig-A.  CANCELLED 
Henryetta,  OK,  Henryetta  Muni,  NDB  RWY 

36,  Amdt  3 
Henryetta,  OK,  Henryetta  Muni,  RNAV  (GPS) 

RWY  36.  Orig 
Henryetta,  OK,  Henryetta  Muni,  GPS  RWY 

36.  Orig-B,  CANCELLED 
Oklahoma  City.  OK.  Will  Rogers  World, 

RNAV  (GPS)  RWY  13,  Amdt  1 
Hermiston,  OR,  Hermiston  Muni.  VOR/DME- 

A,  Amdt  3 
Hermiston,  OR,  Hermiston  Muni,  RNAV 

(GPS)-B.  Orig 
San  Juan,  PR.  Luis  Munoz  Marin  Intl,  RNAV 

(GPS)  RWY  8,  Orig-A 
San  Juan,  PR,  Luis  Munoz  Marin  Intl,  RNAV 

(GPS)  RWY  10,  Orig-B 
San  Juan,  PR,  Luis  Munoz  Marin  Intl.  RNAV 

(GPS)  RWY  26,  Orig-A 
Angleton/Lake  Jackson.  TX,  Brazoria  County, 

RNAV  (GPS)  RWY  17,  Amdt  lA 
Angleton/Lake  Jackson,  TX,  Brazoria  County, 

RNAV  (GPS)  RWY  35,  Amdt  lA 
Del  Rio,  TX,  Del  Rio  Intl,  RNAV  (GPS)  RWY 

13.  Orig-B 
Harlingen.  TX,  Valley  Intl,  RNAV  (GPS)  RWY 

13.  Orig-B 
Harlingen,  TX,  Valley  Intl,  RNAV  (GPS)  RWY 

17L,  Orig-B 
Harlingen,  TX,  Valley  Intl,  RNAV  (GPS)  RWY 

IR,  Orig-B 
Harlingen,  TX,  Valley  Intl,  RNAV  (GPS)  RWY 

31,  Orig-A 
Harlingen,  TX.  Valley  Intl.  RNAV  (GPS)  RWY 

35L.  Orig-A 
San  Angelo,  TX,  San  Angelo  Regional/Mathis 

Field,  VOR  RWY  21,  Amdt  17 
San  Angelo.  TX,  San  Angelo  Regional/Mathis 

Field.  RNAV  (GPS)  RWY  21,  Orig 
San  Angelo.  TX.  San  Angelo  Regional/Mathis 

Field,  RNAV  (GPS)  RWY  21,  Orig, 

CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl,  RNAV 

(GPS)  RWY  3,  Orig-A 
San  Antonio,  TX,  San  Antonio  Intl,  RNAV 

(GPS)  RWY  12R,  Orig-A 
San  Antonio.  TX.  San  Antonio  Intl.  RNAV 

(GPS)  RWY  21,  Orig-A 
San  Antonio.  TX.  San  Antonio  Intl.  RNAV 

(GPS)  RWY  30L,  Orig-A 
Burlington.  VT.  Burlington  Intl,  RNAV  (GPS) 

Z  RWY  15,  Orig-A 
Christiansted,  VI,  Henry  E.  Rohlsen,  RNAV 

(GPS)  RWY  10,  Orig-B 
Moses  Lake,  WA,  Grant  County  Intl,  RNAV 

(GPS)  RWY  32R.  Orig-A 
Spokane,  WA.  Spokane  Intl.  RNAV  (GPS) 

RWY  3,  Orig-D 
Spokane,  WA,  Spokane  Intl.  RNAV  (GPS) 

RWY  21,  Orig-C 

*   *  *  Effective  15  May  2003 

Somerset,  KY,  Somerset-Pulaski  County  J.T. 

Wilson  Field,  RNAV  (GPS)  RWY  22,  Orig 

(FR  Doc.  03-12175  Filed  5-15-03;  8:45  am] 
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DEPARTMErfT  OF  STATE 

22  CFR  Part  32 

[Public  Notice  4365] 

Stolen  Property  Under  Treaty  With 
Mexico 

AGENCY:  Department  of  State. 
ACTION:  Direct  final  rule. 

SUMMARY:  Tliis  final  rule  removes 
regulations  which  describe  the 
documents  required  when  making  a 
request  for  a  stolen  vehicle  under  the 
Convention  of  October  6.  1936,  between 
the  United  States  and  Mexico  for  the 
Recovery  and  Return  of  Stolen  or 
Embezzled  Motor  Vehicles,  Trailers, 
Airplanes,  or  Component  Parts  of  Any 
of  Them.  This  treaty  is  no  longer  in 
force;  and  therefore,  the  regulations 
implementing  this  treaty  are  obsolete. 
DATES:  This  rule  is  effective  July  15, 
2003,  without  further  action,  unless 
adverse  comment  is  received  by  June  16, 
2003.  If  adverse  comment  is  received, 
the  Department  of  State  will  publish  a 
timely  withdrawal  of  the  final  rule  in 
the  Federal  Register. 
ADDRESSES:  Send  comments  to  Mike 
Meszaros,  Overseas  Citizen  Services,  A/ 
OCS.  Department  of  State,  Washington, 
DC  20520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Meszaros,  Overseas  Citizen 
Services,  Department  of  State,  202-312- 
9750. 

SUPPLEMENTARY  INFORMATION:  This  rule 
removes  part  32  of  title  22  of  the  Code 
of  Federal  Regulations.  Part  32  describes 
the  documents  required  when  making  a 
request  for  the  retimi  of  stolen  vehicles 
under  the  Convention  of  October  6, 
1936,  between  the  United  States  and 
Mexico  for  the  Recovery  and  Return  of 
Stolen  or  Embezzled  Motor  Vehicles, 
Trailers,  Airplanes,  or  Component  Parts 
of  Any  of  Them.  The  1936  treaty  did  not 
describe  what  documents  should 
accompany  a  request  for  a  stolen 
vehicle.  Instead  the  two  governments 
agreed  to  similar  regulations  describing 
what  dociunents  would  accompany  a 
request  for  return  of  a  stolen  vehicle  (see 
Federal  Register  Doc.  38-2527,  filed 
August  29,  1938).  The  Convention 
between  the  United  States  of  America 
and  the  United  Mexican  States  for  the 
Recovery  and  Return  of  Stolen  or 
Embezzled  Vehicles  and  Aircraft,  signed 
at  Washington  on  January  15,  1981.  and 
entered  into  force  on  June  28,  1983, 
replaced  the  1936  treaty.  The  1981 
treaty  specifically  describes  the 
documents  that  are  required  in 
connection  with  a  request  for  the  return 
of  a  stolen  vehicle  (see  Article  III),  and 


no  other  regulations  are  needed  to 
implement  the  1981  treaty.  Therefore, 
the  regulations  set  forth  in  part  32  of 
title  22  of  the  Code  of  Federal 
Regulations  are  obsolete  and  their 
removal  is  appropriate. 

Regulatory  Analysis  and  Notices 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  fi'om  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfimded 
Mandates  Reform  Act.  It  has  been  foimd 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  It  will  not  have  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  application  of  the  consultation 
provisions  of  Executive  Orders  12372 
and  13132.  This  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
information  collection  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  chapter  35. 

List  of  Subjects  in  22  CFR  Part  32 

Alien  property,  Mexico,  Stolen 
property.  Treaties,  Vehicles. 

■  Accordingly,  pursuant  to  the 
President's  authority  under  the  United 
States  Constitution  to  conduct  the 
foreign  relations  of  the  Uruted  States 
(Article  II,  section  2)  as  exercised  by  the 
Secretary  of  State  on  a  day-to-day  basis 
under  22  U.S.C.  2656  and  pursuant  to  the 
authority  of  22  U.S.C.  2651a,  22  CFR 
chapter  I,  subchapter  D  is  amended  by 
removing  part  32  as  follows: 

PART  32— [REIMOVED] 

■  Part  32  is  removed. 
Dated:  May  7.  2003. 

Grant  S.  Green,  |r., 

Under  Secretary  for  Management. 

Department  of  State. 

[FR  Doc.  03-12294  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RiN1506-AA45 

Financial  Crimes  Enforcement 
Network;  Delegation  of  Enforcement 
Auttiofity  Regarding  tfie  Foreign  Bank 
Account  Report  Requirements 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  FinCEN  is  amending  the 
regulations  implementing  the  Bank 
Secrecy  Act  to  reflect  that  enforcement 
authority  with  respect  to  the  foreign 
bank  account  report  reqtiirements  of  31 
CFR  part  103  has  been  delegated  from 
FinCEN  to  the  Commissioner  of  the 
Internal  Revenue  Service  (IRS). 

DATES:  This  final  rule  is  effective  May 
16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Chief  Counsel,  FinCEN,  (703) 
905-3590  (not  a  toll-free  nxmiber). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Bank  Secrecy  Act  (BSA),  Public 
Law  91-508,  as  amended,  codified  at  12 
U.S.C.  1829b.  12  U.S.C.  1951-1959,  and 
31  U.S.C.  5311  et  seq.,  authorizes  the 
Secretary  of  the  Treasury,  inter  alia,  to 
issue  regulations  requiring  financial 
institutions  and  other  persons  to  keep 
records  and  file  reports  that  have  a  high 
degree  of  usefulness  in  criminal,  tcix, 
and  regulatory  matters,  or  in  the 
conduct  of  intelligence  or 
counterintelligence  activitites,  to  protect 
against  international  terrorism,  and  to 
enforce  any  reporting  or  recordkeeping 
requirement  through  various  means, 
including  the  assessment  and  collection 
of  civil  penalties.  Regulations 
implementing  the  authority  of  the  BSA 
appear  at  31  CFR  part  103.  FinCEN,  a 
bureau  within  the  U.S.  Department  of 
the  Treasury,  administers  and  enforces 
the  BSA  and  its  implementing 
provisions  pursuant  to  a  delegation  by 
the  Secretary  of  the  Treasury. 

FinCEN  recently  delegated  to  the  IRS 
the  authority  to  enforce  the  FBAR 
requirements  of  31  CFR  part  103. 
Enforcement  authority  was  delegated  by 
means  of  a  Memorandum  of  Agreement 
between  FinCEN  and  the  IRS,  and 
includes  the  authority  to  assess  and 
collect  civil  penalties  for 
noncompliance  with  FBAR 
requirements.  The  reasons  for  delegating 
enforcement  authority  were  laid  out  in 
Treasury /FinCEN's  April  2002  report  to 
Congress  on  the  FBAR  requirements, 
which  was  required  to  be  submitted  by 


§  361(b)  of  the  USA  PATRIOT  Act  of 
2001.  Pub.  L.  107-56.  Among  the 
reasons  cited  for  the  possible  delegation 
of  enforcement  authority  were  the 
natitte  of  the  FBAR  requirements  (i.e., 
unlike  with  other  BSA  reports,  the 
overwhelming  majority  of  FBARs  are 
filed  by  individual  taxpayers,  rather 
thain  financial  institutions)  and  the 
greater  resources  available  to  the  IRS  to 
devote  to  FBAR  compliance.  IRS 
previously  had  been  delegated  the 
authority  to  investigate  possible 
violations  of  31  CFR  103.24.  FinCEN  is 
issuing  this  final  rule  to  amend  the 
relevant  BSA  regulations  to  reflect  the 
delegation  of  FBAR  enforcement 
authority. 

n.  Administrative  Procedure  Act 

This  final  rule  is  being  issued  withoQt 
notice  and  an  opportunity  for  comment 
because  it  is  a  procedural  rule,  rather 
than  a  substantive  rule.  The  delegation 
of  enforcement  authority  described  in 
this  document  has  no  substantive 
impact  on  those  persons  subject  to  the 
FBAR  reporting  and  recordkeeping 
requirements.  Rules  of  agency 
organization,  procedm-e.  or  practice  are 
not  subject  to  notice  and  comment 
under  the  Administrative  Procediu«  Act 
(5  U.S.C.  551  et  seq.].  See  5  U.S.C. 
553(b)(3)(A). 

in.  Regulatory  Flexibility  Act 

The  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply  to  this  final  rule  because  the 
rule  is  not  subject  to  the  notice  and 
comment  requirements  of  the 
Administrative  Procediu^  Act. 

IV.  Paperwork  Reduction  Act 

This  final  rule  contains  no  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)). 

V;  Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  piuposes  of  Executive  Order  12866. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks  and 
banking.  Currency.  Investigations.  Law 
Enforcement,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  103  of  title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  103— nNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FINANCIAL 
TRANSACTIONS 

■  1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5332:  title  ID,  sees.  312,  314, 
352,  Pub.  L.  107-56.  115  Stat.  307. 

■  2.  Section  103.56  is  amended  by 
adding  new  paragragh  (g)  to  read  as 
follows: 

§  1 03.56    Enforcement. 


(g)  The  authority  to  enforce  the 
provisions  of  31  U.S.C.  5314  and 
§§  103.24  and  103.32  of  this  part  has 
been  redelegated  fi^m  FinCEN  to  the 
Commissioner  of  Internal  Revenue  by 
means  of  a  Memorandiun  of  Agreement 
between  FinCEN  and  IRS.  Such 
authority  includes,  with  respect  to  31 
U.S.C.  5314  and  §§  103.24  and  103.32  of 
this  part,  the  authority  to:  assess  and 
collect  civil  penalties  under  31  U.S.C. 
5321  and  31  CFR  103.57;  investigate 
possible  civil  violations  of  these 
provisions  (in  addition  to  the  authority 
already  provided  at  paragraph  (c)(2))  of 
this  section);  employ  the  summons 
power  of  subpart  F  of  part  103;  issue 
administrative  rulings  under  subpart  G 
of  part  103;  and  take  any  other  action 
reeisonably  necessary  for  the 
enforcement  of  these  and  related 
provisions,  including  pursuit  of 
injunctions. 

3.  Section  103.72  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

(b)  Internal  Revenue  Service.  Except 
with  respect  to  §  103.23  of  this  part,  the 
Commissioner,  the  Deputy 
Commissioner,  or  a  delegate  of  either 
official,  and,  for  the  piuposes  of 
perfecting  seizures  and  forfeitiu^s 
related  to  civil  enforcement  of  this  part, 
the  Chief  (Criminal  Investigation)  or  a 
delegate. 

Dated:  May  8,  2003. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

|FR  Doc.  03-12211  Filed  5-15-03;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Prince  William  Sound  03-001] 

RIN  2115-97 

Security  Zone:  Port  Valdez  and  Valdez 
Narrows,  Valdez,  AK 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  reques^k' 

comments.  ^  ^^ 

summary:  The  Coast  Guard  is 
establishing  a  temporary  seciuity  zone 
encompassing  the  Trans- Alaska  Pipeline 
(TAPS)  Valdez  Terminal  Complex, 
Valdez,  Alaska  and  TAPS  Tank  Vessels 
and  a  security  zone  in  the  Valdez 
Narrows,  Port  Valdez,  Alaska.  The 
security  zones  are  necessary  to  protect 
the  Alyeska  Marine  Terminal  and 
Vessels  from  damage  or  injury  from 
sabotage,  destruction  or  other 
subversive  acts.  Entry  of  vessels  into 
these  security  zones  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
DATES:  This  rule  is  effective  from 
January  1,  2003  until  June  30,  2003. 
Comments  and  related  material  must 
reach  the  Coast  Guard  by  Jime  15,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
docket  COTP  Prince  William  Sound  03- 
001  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office,  PO  Box  486,  Valdez. 
Alaska  99686,  between  7:30  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Chris  Beadle,  U.S.  Coast  Guard  Marine 
Safety  Office  Valdez,  Alaska.  (907)  835- 
7222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  accordance  with  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  good 
cause  exists  for  not  publishing  an 
NPRM.  The  Coast  Guard  is  taking  this 
action  for  the  inunediate  protection  of 
the  national  security  interests  in  light  or 
terrorist  acts  perpetrated  on  September 
11.  2001.  Also,  in  accordance  with  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
good  cause  to  exist  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 


effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  provide  for  the 
safety  of  the  TAPS  terminal  and  TAPS 
tank  vessels.  On  November  7.  2001,  we 
published  three  temporary  final  rules  in 
the  Federal  Register  (66  FR  56208, 
56210.  56212)  that  created  seciu-ity 
zones  effective  through  June  1.  2002. 
The  section  numbers  and  titles  for  these 
zones  are — 

§  165.T1 7-003— Security  zone;  Trans- 
Alaska  Pipeline  Valdez  Terminal 
Complex,  Valdez,  Alaska, 
§  165.T1 7-004— Security  zones;  Captain 
of  the  Port  Zone,  Prince  William 
Sound,  Alaska. 

Then  on  June  4,  2002,  we  published 
a  temporary  final  rule  (67  FR  38389) 
that  established  security  zones  to 
replace  these  security  zones  that  expired 
June  1,  2002.  That  rule  issued  in  June, 
which  expired  July  30,  2002,  created 
temporary  §  165.T1 7-009.  entitled  "Port 
Valdez  and  Valdex  Narrows,  Valdez, 
Alaska". 

Then  on  July  30,  2002  we  published 
a  temporary  final  rule  rule  (67  FR 
19359)  that  established  security  zones  to 
extend  the  temporary  security  zones 
that  would  have  expired  July  30,  2002. 
This  extension  was  to  allow  for  a  Notice 
of  Proposed  Rulemaking  process  to  be 
completed  for  permanent  security  zones 
to  replace  the  temporary  zones.  Then  on 
October  22,  2002.  we  published  the 
Notice  of  Proposed  Rulemaking  that 
sought  public  comment  on  establishing 
the  temporary  security  zones  as 
permanent  secimty  zones.  The  comment 
period  for  this  NPRM  ended  December 
23,  2002.  Although  no  comments  were 
received  that  would  result  in  changes  to 
the  proposed  rule,  an  administrative 
omission  was  found  that  resulted  in  the 
need  to  issue  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  to 
address  the  "Collection  of  Information" 
section  of  the  NPRM.  This  temporary 
final  rule  extends  the  temporary 
security  zones  to  allow  for  the  SNPRM 
process  to  be  completed. 

Discussion  of  the  Rule 

This  temporary  final  rule  establishes 
three  security  zones.  The  Trans-Alaska 
Pipeline  (TAPS)  Valdez  Marine 
Terminal  Secimty  zone  encompasses 
the  waters  of  Port  Valdez  between 
Allison  Creek  to  the  east  and  Sawmill 
Spit  to  the  west  and  offshore  to  marker 
buoys  A  and  B  (approximately  1.5 
nautical  miles  offshore  from  the  TAPS 
Terminal).  The  Tanker  Moving  Secxmty 
Zone  encompasses  the  waters  within 
200  yards  of  a  TAPS  Tanker  within  the 
Captain  of  the  Port,  Prince  William 
Sound  Zone.  The  Valdez  Narrows 


Security  Zone  encompasses  the  waters 
200  yards  either  side  of  the  Tanker 
Optimum  Trackline  through  Valdez 
Narrows  between  Entrance  Island  and 
Tongue  Point.  This  zone  is  enforced 
only  when  a  TAPS  Tanker  is  in  the 
zone.  This  temporary  final  rule  reflects 
the  changes  to  33  CFR  part  1701 
submitted  for  regulatory  review  and 
publication  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  The  Coast  Guard  has  worked 
closely  with  local  and  regional  users  of 
Port  Valdez  and  Valdez  Narrows 
waterways  to  develop  these  security 
zones  and  the  NPRM  in  order  to 
mitigate  the  impact  on  commercial  and 
recreational  users.  This  temporary  final 
rule  establishes  a  imiform  transition 
from  the  temporary  operating  zones 
while  the  NPRM  and  SNPRM  process  is 
completed. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  in  implementing  this  regulation 
without  a  notice  of  proposed 
rulemaking,  we  want  to  afford  the 
maritime  community  the  opportunity  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material  regarding  the  size  and 
boundaries  of  these  security  zones  in 
order  to  minimize  unnecessary  biu'dens. 
If  you  do  so,  please  include  your  name 
and  address,  identify  the  docket  number 
for  this  rulemaking,  COTP  Prince 
William  Soimd  03-001,  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  81.2  by  11  inches,  suitable 
for  copying.  If  you  would  like  to  know 
they  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  view  of 
them. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
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and  procediues  of  DOT  is  unnecessary. 
Economic  impact  is  expected  to  be 
minimal  because  of  the  short  duration  of 
this  rule  and  the  season  in  which  it  is 
in  effect. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rQle  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovirned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  number  of  small  entities  impacted 
by  this  rule  is  expected  to  be  minimal 
because  of  the  short  dvu-ation  of  the  rule. 
Since  the  time  frame  this  rule  is  in  effect 
may  cover  commercial  harvests  of  fish 
in  the  area,  the  entities  most  likely 
affected  are  commercial  and  native 
subsistence  fishermen.  The  Captain  of 
the  Port  will  consider  applications  for 
entry  into  the  secimty  zone  on  a  case- 
by-case  basis;  therefore,  it  is  likely  that 
very  few,  if  any,  small  entities  will  be 
impacted  by  this  rule.  Those  interested 
may  apply  for  a  permit  to  enter  the  zone 
by  contacting  Marine  Safety  Office, 
Valdez  at  the  above  contact  number. 

Assistant  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
uiulerstanding  the  rule  so  that  they 
coidd  better  evaluate  its  effects  on  them 
and  participate  in  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherv«se  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultiu'e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Faimess  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  new 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandate  Reform  Act  of 
1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expendituj-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  luider  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(bO(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  arid  Safety  Risks.  This  nde  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroiunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  Figures  2-1 
paragraph  34(g)  of  Commandant 
Instruction  M16745.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures.  Vessels, 
Waterways. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to-read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

■  2.  A  new  temporary  §  165.T17-014  is 
added  to  read  as  follows: 

§  1 65.T1 7-01 6    Port  Valdez  and  Valdez 
Narrows,  Valdez,  Alaska-security  zones. 

(a)  The  following  areas  are  security 
zones — 

(1)  Trans-Alaska  Pipeline  (TAPS) 
Valdez  Terminal  complex  (Terminal), 
Valdez,  Alaska  and  TAPS  Tank  Vessels. 
All  enclosed  waters  enclosed  within  a 
line  beginning  on  the  southern  shoreline 
of  Port  Valdez  at  61°042573  N, 
146°262203  W;  thence  northerly  to 
61°062303  N,  146°262203  W;  thence 
east  to  61°062303  N,  146°212153  W, 
soutii  to  61°02073  N,  146°212153  W; 
thence  west  along  the  shoreline  and 
including  the  area  2000  yards  inland 
along  the  shoreline  to  the  beginning 
point.  This  security  zone  encompasses 
all  waters  approximately  1  mile  north, 
east  and  west  of  the  TAPS  Terminal 
between  Allison  Creek  (61°052073  N, 
146°212153  W)  and  Sawmill  Spit 
(61°042573  N,  146°262203  W). 

(2)  Tank  Vessel  Moving  Security 
Zone.  All  waters  within  200  yards  of 
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any  TAPS  tank  vessel  maneuvering  to 
approach,  moor,  unmoor  or  depart  the 
TAPS  Tenninal  or  is  transiting, 
maneuvering,  laying  to  or  anchored 
within  the  boundaries  of  the  Captain  of 
the  Port,  Prince  William  Sound  Zone 
described  in  33  CFR  3.85(b). 

(3)  Valdez  Narrows,  Port  Valdez, 
Valdez,  Alaska.  All  waters  within  200 
yards  of  the  Valdez  Narrows  Tanker 
Optimum  Track  line  boimded  by  a  line 
beginning  at  61°05216.03  N, 
146°37220.03  W;  thence  south  west  to 
61°04200.03  N,  146°39252.03  W;  thence 
southerly  to  61°02233.53  N, 
146°41228.03  W;  thence  north  west  to 
61°02240.53  N,  146°41247.53  W;  thence 
north  east  to  61°04206.03  N, 
146°40214.53  W;  thence  north  east  to 
61°05223.03  N,  146°37240.03  W;  thence 
south  east  back  to  the  starting  point  at 
61°05216.03  N,  146°37220.03. 

(i)  The  Valdez  Narrows  Tanker 
Optimum  Track  line  is  a  line 
commencing  at  61°05223.03  N, 
146°37222.53  W;  thence  south  westerly 
to  61°04203.23  N,  146°40203.23  W; 
thence  southerly  to  61  "032003  N, 
146''412123W. 

(ii)  This  sectuity  zone  encompasses 
all  waters  approximately  200  yards 
either  side  of  the  Valdez  Narrows 
Optimum  Track  line. 

(b)  Effective  dates.  This  section  is 
effective  from  January  1 ,  2003  until  June 
30,  2003. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1281  and  49  CFR  1.46,  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

(d)  Regulations.  (1)  The  general 
regulations  governing  security  zones 
contained  in  33  CFR  165.33  apply. 

(2)  Tank  vessels  transiting  directly  to 
the  TAPS  terminal  complex,  engaged  in 
the  movement  of  oil  from  the  terminal 
or  fuel  to  the  terminal,  and  vessels  used 
to  provide  assistance  or  support  to  the 
tank  vessels  directly  transiting  to  the 
terminal,  or  to  the  terminal  itself,  and 
that  have  reported  their  movements  to 
the  Vessel  Traffic  Service  may  operate 
as  necessary  to  ensiue  safe  passage  of 
tank  vessels  to  and  from  the  terminal. 

(3)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 
applicable  laws. 


Dated:  December  30,  2002. 
M.A.  Swanson, 

Commander,  United  States  Coast  Guard, 
Captain  of  the  Port,  Prince  William  Sound, 
Alaska. 

[FR  Doc.  03-12183  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-248-2003217(a);  FRL-7498-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to 
Tennessee  State  Implementation  Plan: 
Transportation  Conformity  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  Tennessee  State  Implementation 
Plan  (SIP)  submitted  on  March  19,  2002, 
with  the  exception  of  one  state 
regulation  pertaining  to  triggers.  The 
revision  contains  the  transportation 
conformity  rule  pursuant  to  the  Clean 
Air  Act  as  amended  in  1990  (Act), 
including  detailed  consultation 
procedures  for  implementing  the 
transportation  conformity  rule.  The 
transportation  conformity  rule  assures 
that  projected  emissions  from 
transportation  plans,  improvement 
programs  and  projects  in  air  quality 
nonattainment  or  maintenance  areas 
stay  within  the  motor  vehicle  emissions 
ceiling  contained  in  the  SIP.  The 
transportation  conformity  SIP  revision 
enables  the  State  to  implement  aiid 
enforce  the  Federal  transportation 
conformity  requirement  at  the  state 
level.  This  action  streamlines  the 
conformity  process  to  allow  direct 
consultation  among  agencies  at  the  local 
level.  This  final  approval  action  is 
limited  to  requirements  for 
transportation  conformity. 
DATES:  This  direct  final  rule  is  effective 
July  15,  2003  without  further  notice, 
imiess  EPA  receives  adverse  comment 
by  June  16,  2003.  ff  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Kelly  Sheckler  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
address  for  inspection  during  normal 
business  hours: 


Envirormiental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Kelly  Sheckler,  (404)  562- 
9042. 

Tennessee  Department  of 
Environment  and  Conservation,  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531.    " 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042,  e- 
mail:  Sheckler.KeUy@epa.gov 
SUPPLEMENTARY  INFORMATION:  On  March 
19,  2002,  Tennessee  submitted  a 
revision  to  the  SIP,  with  the  exception 
of  one  state  regulation  pertaining  to 
triggers.  The  revision  contains  the 
transportation  conformity  rule  pursuant 
to  the  Clean  Air  Act  as  amended  in  1990 
(Act),  including  detailed  consultation 
procediu"es  for  implementing  the 
transportation  conformity  rule.  The 
information  on  this  action  is  organized 
as  follows: 

I.  Background 

A.  What  is  a  SIP? 

B.  What  is  the  Federal  Approval  Process 
for  a  SIP? 

C.  What  is  Transportation  Conformity? 

D.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SIP? 

E.  How  Does  Transportation  Conformity 
Work? 

U.  Approval  of  the  State  Transportation 
Conformity  Rule 

A.  What  Did  the  State  Submit? 

B.  What  is  EPA  Approving  Today  and 
Why? 

C.  How  Did  the  State  Satisfy  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

III.  Final  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Background 

A.  What  Is  a  SIP? 

The  states,  under  section  110  of  the 
Act,  must  develop  air  pollution 
regulations.and  control  strategies  to 
ensure  that  state  air  quality  meets 
National  Ambient  Air  Quality  Standards 
(NAAQS)  established  by  EPA.  The  Act, 
imder  section  109,  established  the^e 
NAAQS  which  ciurently  address  six 
criteria  pollutants.  These  pollutants  are: 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  lead,  particulate  matter,  and 
sulfur  dioxide. 

Each  state  must  send  these  regidations 
and  control  strategies  to  EPA  for 
approval  and  incorporation  into  the 
Federally  enforceable  SIP,  which 
protects  air  quality  and  contains 
emission  control  plans  for  NAAQS 
nonattaiimient  areas.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
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emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
fat  a  SIP? 

The  states  must  formally  adopt  the 
regulations  and  control  strategies 
consistent  with  state  and  Federal  laws 
for  incorporating  the  state  regulations 
into  the  Federally  enforceable  SIP.  This 
process  generally  includes  a  public 
notice,  public  comment  period,  public 
hearing,  and  a  formal  adoption  by  a 
state-authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state  will 
send  these  provisions  to  EPA  for 
inclusion  in  the  Federally  enforceable 
SIP.  EPA  must  then  determine  the 
appropriate  Federal  action,  provide 
public  notice,  and  request  additional 
public  comment  on  the  action.  The 
possible  Federal  actions  include 
approval,  disapproval,  conditional 
approval  and  limited  approval/ 
disapproval.  If  adverse  comments  are 
received,  EPA  must  consider  and 
address  the  conmients  before  taking 
final  action. 

EPA  incorporates  state  regulations 
and  supporting  information  (sent  imder 
section  110  of  the  Act)  into  the 
Federally  approved  SIP  through  the 
approval  action.  EPA  maintains  records 
of  all  such  SIP  actions  in  the  CFR  at  title 
40,  part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  EPA  does  not  reproduce  the  text  of 
the  Federally  approved  state  regulations 
in  the  CFR.  They  are  "incorporated  by 
reference,"  which  means  that  the 
specific  state  regulation  is  cited  in  the 
CFR  and  is  considered  a  part  of  the  CFR 
the  same  as  if  the  text  were  fully  printed 
in  the  CFR. 

C.  What  Is  Transportation  Conformity? 

Conformity  first  appeared  as  a 
requirement  in  the  Act's  1977 
amendments  (Pub.  L.  95-95).  Although 
the  Act  did  not  define  conformity,  it 
stated  that  no  Federal  department  could 
engage  in,  support  in  any  way  or 
provide  financial  assistance  for,  license 
or  permit,  or  approve  any  activity  which 
did  not  conform  to  a  SIP  which  has  been 
approved  or  promulgated. 

The  1990  Amendments  to  the  Act 
expanded  the  scope  and  content  of  the 
conformity  concept  by  defining 
conformity  to  a  Sff.  Section  176(c)  of 
the  Act  defines  conformity  as 
conformity  to  the  SIP's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  NAAQS  and 
achieving  expeditious  attaiiunent  of 
such  standards.  Also,  the  Act  states 
"that  no  Federal  activity  will:  (1)  Cause 


or  contribute  to  any  new  violation  of 
any  standard  in  any  area,  (2)  increase 
the  frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area."  The  requirements  of 
section  176(c)  of  the  Clean  Air  Act 
apply  to  all  departments,  agencies  and 
instrumentalities  of  the  Federal 
government.  Transportation  conformity 
refers  only  to  the  conformity  of 
transportation  plans,  programs  and 
projects  that  are  funded  or  approved 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  (49  U.S.C.  Chapter  53). 

D.  Why  Must  the  State  Submit  a 
Transportation  Conformity  SIP? 

A  transportation  conformity  SIP  is  a 
plan  which  contains  criteria  and 
procedures  for  the  State  Department  of 
Transportation  (DOT),  Metropolitan 
Plaiming  Organizations  (MPOs),  and 
other  state  or  local  agencies  to  assess  the 
conformity  of  transportation  plans, 
programs  and  projects  to  ensuire  that 
they  do  not  cause  or  contribute  to  new 
violations  of  a  NAAQS  in  the  area 
substantially  affected  by  the  project, 
increase  the  frequency  or  severity  of 
existing  violations  of  a  standard  in  such 
area  or  delay  timely  attainment.  40  CFR 
part  51.390,  subpart  T  requires  states  to 
submit  a  SIP  that  establishes  criteria  for 
conformity  to  EPA.  40  CFR  part  93, 
subpart  A,  provides  the  criteria  the  SIP 
must  meet  to  satisfy  40  CFR  part  51.390. 

EPA  was  required  to  issue  criteria  and 
procedures  for  determining  conformity 
of  transportation  plans,  programs,  and 
projects  to  a  SIP  by  section  176(c)  of  the 
Act.  The  Act  also  required  the 
procedure  to  include  a  requirement  that 
each  state  submit  a  revision  to  its  SIP 
including  conformity  criteria  and 
procedures.  EPA  published  the  first 
transportation  conformity  rule  in  the 
November  24,  1993,  Federal  Register 
(FR),  and  it  was  codified  at  40  CFR  part 
51,  subpart  T  and  40  CFR  part  93, 
subpart  A.  The  transportation 
conformity  rule  required  the  states  to 
adopt  and  submit  a  transportation 
conformity  SIP  revision  to  the 
appropriate  EPA  Regional  Office  by 
November  25,  1994.  The  State  of 
Tennessee  submitted  a  transportation 
conformity  SIP  to  the  EPA  Region  4  on 
November  15, 1994.  EPA  did  not  take 
action  on  this  SIP  because  the  Agency 
was  in  the  process  of  revising  the 
transportation  conformity  requirements. 
EPA  revised  the  transportation 
conformity  rule  on  August  7,  1995  (60 
FR  40098),  November  14, 1995  (60  FR 
57179),  and  August  15, 1997  (62  FR 
43780),  and  codified  the  revisions  under 


40  CFR  part  51 ,  subpart  T  and  40  CFR 
part  93,  subpart  A— Conformity  to  State 
or  Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  of  the 
Federal  Transit  Laws  (62  FR  43780). 
EPA's  action  of  August  15, 1997, 
required  the  states  to  change  their  rules 
and  submit  a  SIP  revision  to  EPA  by 
August  15, 1998. 

States  may  choose  to  develop  in  place 
of  regulations,  a  memorandum  of 
agreement  (MOA)  which  establishes  the 
roles  and  procediu^s  for  transportation 
conformity.  The  MOA  includes  the 
detailed  consultation  procedures 
developed  for  that  particular  area.  The 
MOAs  are  enforceable  through  the 
signature  of  all  the  transportation  and 
air  quality  agencies,  including  the 
Federal  Highway  Administration, 
Federal  Transit  Administration  and  the 
Environmental  Protection  Agency. 

E.  How  Does  Transportation  Conformity 
Work? 

The  Federal  or  state  transportation 
conformity  rule  applies  to  all  NAAQS 
nonattainment  and  maintenance  areas 
in  the  state.  The  MPO,  the  DOT  (in 
absence  of  a  MPO),  State  and  local  Air 
Quality  Agencies  ,  U.S.  Environmental 
Protection  Agency  and  U.S.  Department 
of  Transportation  (USDOT)  are  involved 
in  the  process  of  making  conformity 
determinations.  Conformity 
determinations  are  made  on  programs 
and  plans  such  as  transportation 
improvement  programs  (TIP), 
transportation  plans,  and  projects.  The 
MPOs  calculate  the  projected  emissions 
that  will  result  from  implementation  of 
the  transportation  plans  and  programs 
and  compare  those  calculated  emissions 
to  the  motor  vehicle  emissions  budget 
established  in  the  SIP.  The  calculated 
emissions  must  be  equal  to  or  smaller 
than  the  Federally  approved  motor 
vehicle  emissions  budget  in  order  for 
USDOT  to  make  a  positive  conformity 
determination  with  respect  to  the  SIP. 

n.  Approval  of  the  State  Transportation 
Conformity  Rule 

A.  What  Did  the  State  Submit? 

The  State  of  Tennessee  chose  to 
address  the  transportation  conformity 
SIP  requirements  using  state  rules  that 
incorporate  by  reference  portions  of  the 
federal  conformity  rule  and  specific 
rules  that  provide  the  procediu^s  for 
interagency  consultation.  The 
Transportation  conformity  rule,  part 
93.105,  requires  the  state  to  develop 
specific  procedures  for  consultation, 
resolution  of  conflict  and  public 
consultation.  On  March  19,  2002,  the 
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State  of  Tennessee,  through  the 
Department  of  Environment  and 
Conservation  (DEC),  submitted  the  rules 
for  transportation  conformity.  DEC  gave 
notice  of  rule-making  proceedings  to  the 
public  on  April  6,  1998,  held  a  public 
hearing  on  May  18,  1998  and  the  rules 
were  approved  by  the  Tennessee  Air 
Pollution  Control  Board  on  September 
13,  2000.  These  amendments  to 
Department  of  Environment  and 
Conservation  Rule  Chapter  1200-3-34, 
filed  on  August  31,  2001,  became 
effective  November  14,  2001. 

B.  What  Is  EPA  Approving  Today  and 
Why? 

EPA  is  approving  the  Tennessee 
transportation  conformity  rule 
submitted  to  the  EPA  Region  4  office  on 
March  19,  2002,  by  the  Technical 
Secretary  of  the  Tennessee  Air  Pollution 
Control  Board.  One  exception  is  the 
approval  of  one  provision  in  1200-3- 
34-01  (2),  where  subpart  A  of  the 
conformity  rule  40  CFR  part  93  is 
adopted  by  reference.  40  CFR  part 
93.104(e),  was  amended  after  the  state 
went  through  its  public  adoption 
process.  EPA  amended  93.104(e)  in 
August  2002,  changing  the  starting  point 
for  eighteen  month  clocks  from  the  date 
of  SIP  submittal  to  the  date  of  adequacy 
determination  of  the  motor  vehicle 
emissions  budgets.  Refer  to  the  August 
6,  2002,  final  rule  (67  PR  50808)  for 
more  details.  Therefore,  the  Tennessee 
rule  incorporating  by  reference  the  40 
CFR  part  93,  subpart  A.  will  not  include 
section  93.104(e). 

Furthermore,  Tennessee's 
incorporation  by  reference  of  the 
conformity  rule  did  not  include  portions 
of  the  regulations  affected  by  the  federal 
court  decision  in  Environmental 
Defense  Fund  v.  Environmental 
Protection  Agency,  167  F.3d  641  (D.C. 
Cir.  1999)  and  Sierra  Club  v.  EPA,  et.  al., 
129  F.  3d  137  (D.Q  Cir.  1997).  These 
include  the  following  sections: 
93.102(c)(1),  93.102(d),  93.118(e)(1), 
93.120(a)(2),  93.121(a)(1)  and  93.124(b). 
For  all  those  portions  not  incorporated 
by  reference,  the  Federal  transportation 
conformity  rule  will  take  precedence. 

EPA  has  evaluated  this  SIP  revision 
and  determined  that  the  SIP 
requirements  of  the  Federal 
transportation  conformity  rule,  as 
described  in  40  CFR  part  51.  subpart  T 
and  40  CFR  part  93.  subpart  A.  have 
been  met.  Therefore.  EPA  is  approving 
this  revision  to  the  Teimessee  SIP. 

C.  How  Did  the  State  Satis^  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

EPA's  rule  requires  the  states  to 
develop  their  own  processes  and 
procedures  for  interagency  consultation 


among  Federal,  state,  and  local  agencies 
and  resolution  of  conflicts  meeting  the 
criteria  of  40  CFR  93.105.  The  SIP 
revision  must  include  the  process  and 
procediues  to  be  followed  by  the  MPOs. 
DOT.  Federal  Highway  Administration 
(FHWA),  Federal  Transit 
Administration  (FTA),  local  transit 
operators,  the  state  and  local  air  quality 
agencies  and  EPA  before  making 
conformity  determinations.  The 
transportation  conformity  SIP  revision 
must  also  include  processes  and 
procedures  for  the  state  and  local  air 
quality  agencies  and  EPA  to  coordinate 
the  development  of  applicable  SIPs  with 
MPOs.  state  DOTs,  FHWA  and  FTA. 

The  State  of  Tennessee  developed  its 
statewide  consultation  rule  based  on  the 
elements  contained  in  state  rule  1200- 
3-34  (3).  The  consultation  process 
developed  by  the  Tennessee  Air 
Pollution  Control  Division  (TAPCD)  is 
unique  to  the  state  of  Tennessee  and  is 
enforceable,  effective  November  14. 
2001,  signed  by  the  City  of  Nashville 
Secretary  of  State  on  January  29.  2002. 

ni.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  Tennessee  SIP.  with  the 
exception  of  the  incorporation  of 
reference  to  40  CFR  part  93.104(e)  in 
1200-3-34-.01(3)  which  requires  the 
state  to  comply  with  outdated 
conformity  rule  trigger  provisions, 
because  the  state  adopted  this  regulation 
prior  to  EPA's  rulemaking  amendment 
on  August  6.  2002. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  July  15,  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
June  16,  2003. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  July  15. 
2003  and  no  further  action  will  be  taken 
on  the  proposed  rule.  Please  note  that  if 
we  receive  adverse  comment  on  an 


amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fi'om  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Statutory  and  Executive  Order 
Reviews: 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biurden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  nde  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 


Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  15.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circxiit  by  July  15.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of        * 
such  nde  or  action.  This  action  may  not 

EPA  Approved  Tennessee  Regulations 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Dated:  April  29,  2003. 
Stanley  L.  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

■  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  RR— Tennessee 

■  2.  Section  52.2220(c)  is  amended  by 
adding  in  nimierical  order  a  new  chapter 
heading  No.  "1200-3-34  Conformity", 
and  an  entry  for  "1200-3-34-.01"  to 
read  as  follows: 

§52^220    Identification  Of  plan. 


(c) 


State  citation 


Trtle/subject 


State  effective 
date 


EPA  approval  date 


Explanation 


Section  1200-3- 
34-.01. 


Conformity      of      Transportation 
Plans.  Programs,  and  Projects. 


Chapter  1200-3-34  Conformity 

November  14,         May  16,  2003.  [Insert  citation  of    Except  for  the  incorporation  by 
2001.  publication].  reference  of  40  CFR  93.104(e) 

of  the  Transportation 

Confirmity  Rule. 


[FR  Doc.  03-12178  Filed  5-15-03;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OC052-7007,  M01 43-31 02,  VA1 29-5065; 
FRL-7499-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia,  Maryland,  Virginia;  Post 
1996  Rate-of-Progress  Plans  and  One- 
Hour  Ozone  Attainment 
Demonstrations;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correcting 

amendment. 


SUMMARY:  This  document  corrects  an 
error  and  clarifies  the  preamble 
language  of  EPA's  conditional  approval 
of  the  severe  ozone  nonattainment  area 
State  Implementation  Plan  (SIP) 
revisions  for  tJie  Metropolitan 
Washington  severe  ozone  nonattaiiunent 
area.  This  dociunent  also  corrects 
several  typographical  errors  in  the 
preamble  language  of  this  conditional 
approval. 

EFFECTIVE  DATE:  May  19.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  or 
by  e-mail  at 
cripps.christopher.@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  or  "our"  are  used  we  mean  EPA. 

Date  Conditional  Approval  Might 
Convert  to  Disapproval 

On  April  17,  2003,  (68  FR  19106),  we 
published  a  Hnal  rulemaking  action 
announcing  our  conditional  approval  of 
severe  ozone  nonattainment  area  State 
Implementation  Plan  (SIP)  revision  for 
the  Metropolitan  Washington  severe 
ozone  nonattainmentarea.  In  the  Anal 
rule  language  which  is  found  on  page 
19131  of  the  April  17,  2003,  final  rule, 
EPA  conditionally  approved  each 
Washington  area  jurisdiction's  severe 
area  SIP  revisions  contingent  on  that 
jurisdiction  submitting  SIP  revisions  by 
April  17,  2004  that  satisfy  certain 
conditions  enumerated  in  the  final  rule 
text.  In  the  second  sentence  of  the  Final 
Action  section  of  the  preamble  on  page 
19130  in  the  first  column  of  this  April 
17,  2003,  final  rule,  EPA  inadvertently 
stated  that  "(s]hould  the  Washington 
area  jiu-isdictions  fail  to  fulfill  these 
conditions  by  May  19,  2003,  this 
conditional  approval  will  convert  to  a 
disapproval  pursuant  to  Clean  Air  Act 
(CAA)  section  llO(k)."  EPA  intended 
that  if  a  Washington  area  jurisdiction 
should  fail  to  meet  any  condition  for 
approval  within  one-year  from  the 
publication  date  of  the  final  rule,  i.e.,  by 
April  17,  2004,  the  conditional  approval 
would  convert  to  a  disapproval 
pursuant  to  CAA  section  llO(k).  EPA 
did  not  intend  that  the  date  triggering 
disapproval  pursuant  to  llO(k)  of  the 
CAA  would  be  the  May  19,  2003, 
effective  date  of  the  April  17,  2003  final 
action,  which  is  nearly  eleven  months 
before  the  due  date  set  forth  in  the  text 
of  the  April  17,  2003,  final  rule.  As 
stated  above,  EPA  intended  that  should 
the  Washington  area  jurisdictions  fail  to 
fulfill  these  conditions  by  April  17, 
2004,  the  conditional  approval  will 
convert  to  a  disapproval  pursuant  to 
CAA  section  llO(k). 

In  the  preamble  to  the  final  rule 
published  on  April  17,  2003,  on  page 
19130,  in  the  first  column,  the  second 
sentence  of  the  Final  Action  section  is 
corrected  to  read:  "Should  the 
Washington  area  jurisdictions  fail  to 
fulfill  these  conditions  by  April  17, 
2004,  this  conditional  approval  will 
convert  to  a  disapproval  pursuant  to 
CAA  section  llO(k)." 

Tjrpographical  Errors 

In  the  preamble  to  the  final  rule 
published  in  the  Federal  Register  on 
April  17,  2003,  on  page  19120  in  the 
second  column,  and  on  page  19122  in 
the  first  coliunn,  EPA  incorrectly  cited 
as  68  FR  3210  the  volume  and  page 


numbers  for  the  January  24,  2003,  final 
action  that  reclassified  the  Washington 
area  to  severe  nonattainment.  The 
correct  citation  is  68  FR  3410,  January 
24, 2003. 

In  the  preamble  tb  the  final  rule 
published  in  the  Federal  Register  on 
April  17,  2003,  on  page  19109  in  the 
first  column,  and  on  page  19129  in  the 
third  column,  EPA  incorrectly  stated  the 
proposed  rule  for  the  April  17,  2003, 
final  rule  was  published  on  February  4, 
2003.  The  correct  date  is  February  3, 
2003  (68  FR  5246). 

In  the  preamble  to  the  final  rule 
published  in  the  Federal  Register  on 
April  17,  2003,  on  page  19126  in  the 
third  column,  EPA  incorrectly  stated  the 
publication  date  for  67  FR  21867  as  May 
1,  2000.  The  correct  date  is  May  1,  2002 
(67  FR  21867). 

In  the  preamble  to  the  final  rule 
published  in  the  Federal  Register  on 
April  17,  2003,  on  page  19117  in  the 
first  column,  we  presented  a  summary 
of  air  quality  data  to  date.  On  page 
19117  in  the  first  column,  EPA  stated 
that  "(ajnother  one  of  these  seven  has 
data  for  the  last  123  days  of  the  ozone 
season  (July  1,  2003,  through  October 
31,  2003  inclusive)".  EPA  was  referring 
to  monitoring  data  for  July  1,  2002 
through  October  31,  2002  not  for  July  1. 
2003,  through  October  31,  2003. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procediue  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportiuiity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  an  incorrect  citation  in  a 
previous  action.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B). 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001)).  Because  the  agency  has  made 
a  "good  cause"  finding  that  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedures  Act  or  any  other  statute  as 


indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Goverrmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2.000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  governments,  as  specified  by 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
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Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
I  including  the  reasons  therefore,  and 
I  established  an  effective  date  of  May  19, 
'  2003.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
i  Comptroller  General  of  the  United 
I  States  prior  to  publication  of  the  rule  in 
:  the  Federal  Register.  This  correction  to 
the  April  17,  2003,  final  rule  (68  FR 
19106)  for  the  District  of  Columbia, 
Maryland,  and  Virginia  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  May  9,  2003. 
iDonald  S.Welsh, 
Regional,  Administrator,  Region  III. 
[FR  Doc.  03-12473  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1482,  MB  Docket  No.  02-116,  RM- 
10233] 

{Digital  Television  Broadcast  Service; 
Billings,  Ml 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule.     . 

SUMMARY:  The  Commission,  at  the 
request  of  KTVQ  Communications,  Inc., 
Substitutes  DTV  channel  10  for  DTV 
channel  17  at  Billings,  Montana.  See  67 
FR  38056,  May  13,  2002.  DTV  channel 
jlO  can  be  allotted  to  Billings,  Montana, 
|n  compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
Coordinates  45-46-00  N.  and  108-27-27 
W.  with  a  power  of  160,  HAAT  of  165 
(meters  and  with  a  DTV  service 
jpopulation  of  139  thousand.  Since  the 
community  of  Billings  is  located  within 
400  kilometers  of  the  U.S.-Canadian 
border,  concurrence  fixim  the  Canadian 
government  has  been  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  June  23,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-116, 
adopted  April  30,  2003,  and  released 
May  9,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  D,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint®aol.coin. 

List  of  Subjects  in  47  CFR  Fart  73 

Digital  television  broadcasting, 
Television. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.622    [Amended] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Montana,  is  amended  by  removing  DTV 
channel  17  and  adding  DTV  channel  10 
at  Billings. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-12202  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1440,  MB  Docket  No.  02-62,  RM- 
10408] 

Digital  Television  Broadcast  Service; 
Burlington,  VT 

AGENCY:  Federal  Communications 
Commission  (FCC). 
action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  C-22  FCC  Licensee 
Subsidiary,  LLC,  substitutes  DTV 
chaimel  13  for  DTV  channel  16  at 
Burlington,  Vermont.  See  67  FR  20940, 
April  29,  2002.  DTV  channell3  can  be 


allotted  to  Burlington  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  44-31-40  N.  and 
72-48-58  W.  with  a  power  of  4.5, 
HAAT  of  835  meters  and  with  a  DTV 
service  population  of  514  thousand. 
Since  the  community  of  Burlington  is 
located  within  400  kilometers  of  the 
U.S.-Canadian  border,  concurrence  from 
the  Canadian  government  has  been 
obtained  for  this  allotment.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  June  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-82, 
adopted  April  28,  2003,  and  released 
May  8,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  H,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402.  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-a63-2898,  or  via  e-mail 
qualexin  t@aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.622    [Amended] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Vermont,  is  cunended  by  removing  DTV 
channel  16  and  adding T)TV  channel  13 
at  Burlington. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Ctiief,  Video  Division.  Media  Bureau. 

(FR  Doc.  03-12203  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
r'ish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AI60 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of 
Nonessential  Experimental  Population 
Status  and  Reintroductlon  of  Blacit- 
Footed  Ferrets  in  South-Central  South 
Dakota 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  in 
cooperation  with  the  Rosebud  Sioux 
Tribe  (Tribe),  the  U.S.  Forest  Service, 
and  the  U.S.  Biu'eau  of  Indian  Affairs, 
will  reintroduce  endangered  black- 
footed  ferrets  (Mustela  nigripes]  into 
south-Central  South  Dakota  on  the 
Rosebud  Sioux  Reservation.  The 
piuposes  of  the  reintroduction  are  to 
implement  actions  required  for  recovery 
of  the  species  and  to  evaluate  and 
improve  reintroduction  techniques  and 
management  applications.  We  may 
release  surplus  captive-raised  or  wild- 
bom  black-footed  ferrets  annually  for 
several  years  until  a  self-sustaining 
population  is  established.  If  this 
reintroduction  program  is  successful,  a 
wild  population  could  be  established  in 
5  years  or  less.  The  Rosebud  Sioux 
Reservation  black-footed  ferret 
population  will  be  established  as  a 
nonessential  experimental  population  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  will  manage  this 
population  imder  provisions  of  this 
special  rule.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  on  this 
action. 

DATES:  The  effective  date  of  this  rule  is 
May  16,  2003. 

ADDRESSES:  You  may  inspect  the 
complete  file  for  this  rule  during  normal 
business  hours  at  the  Ecological 
Services  Office.  420  South  Garfield 
Avenue,  Suite  400,  Pierre,  South  Dakota 
57501,  or  telephone  (605)  224-8693. 
You  must  make  an  appointment  in 
advance  if  you  wish  to  inspect  the  file. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Larson  or  Pete  Gober  at  the  above 
address,  telephone  (605)  224-8963, 
extensions  27  and  24,  respectively; 

SUPPLEMENTARY  INFORMATION: 


Background 

1.  Legislative:  Congress  made 
significant  changes  to  the  Act  in  1982 
with  the  addition  of  section  10(j),  which 
provides  for  the  designation  of  specific 
reintroduced  populations  of  listed 
species  as  "experimental  populations." 
Previously,  we  had  authority  to 
reintroduce  populations  into 
unoccupied  portions  of  a  listed  species' 
historical  range  when  doing  so  would 
foster  the  conservation  and  recovery  of 
the  species.  However,  local  citizens 
often  opposed  these  reintroductions 
because  they  were  concerned  about 
placement  of  restrictions  and 
prohibitions  on  Federal  and  private 
activities.  Under  section  10{j),  the 
Secretary  of  the  Department  of  the 
Interior  can  designate  reintroduced 
populations  established  outside  the 
species'  current  range,  but  within  its 
historical  range,  as  "experimental."  On 
the  basis  of  the  best  available 
information,  we  must  determine 
whether  an  experimental  population  is 
"essential"  or  "nonessential"  to  the 
continued  existence  of  the  species. 
Regulatory  restrictions  are  considerably 
reduced  under  a  Nonessential 
Experimental  Population  (NEP) 
designation. 

Under  the  Act,  species  listed  as 
endangered  or  threatened  are  afforded 
protection  primarily  through  the 
prohibitions  of  section  9  and  the 
requirements  of  section  7.  Section  9  of 
the  Act  prohibits  the  take  of  endangered 
wildlife.  "Take"  is  defined  by  the  Act  as 
to  harass,  harm,  piu^ue,  himt,  shoot, 
wound,  kill.  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  Service  regulations  (50  CFR 
17.31)  generally  extend  the  prohibition 
on  take  to  threatened  wildlife.  Section  7 
of  the  Act  outlines  the  procedures  for 
Federal  interagency  cooperation  to 
conserve  federally  listed  species  and 
protect  designated  critical  habitats.  It 
mandates  all  Federal  agencies  to 
determine  how  to  use  their  existing 
authorities  to  further  the  purposes  of  the 
Act  to  aid  in  recovering  listed  species. 
It  also  states  that  Federal  agencies  will, 
in  considtation  with  the  Service,  ensiue 
that  any  action  they  authorize,  fund,  or 
cany  out  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat.  Section  7  of  the  Act  does  not 
affect  activities  undertaken  on  private 
lands  unless  they  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency. 

For  purposes  of  section  9  of  the  Act, 
a  population  designated  as  experimental 
is  treated  as  threatened  regardless  of  the 


species'  designation  elsewhere  in  its 
range.  Through  section  4(d)  of  the  Act, 
threatened  designation  allows  us  greater 
discretion  in  devising  management 
programs  and  special  regulations  for 
such  a  population.  Section  4(d)  of  the 
Act  allows  us  to  adopt  whatever 
regulations  are  necessary  to  provide  for 
the  conservation  of  a  threatened  species. 
In  these  situations,  the  general 
regulations  that  extend  most  section  9 
prohibitions  to  threatened  species  do 
not  apply  to  that  species,  and  the 
special  4(d)  rule  contains  the 
prohibitions  and  exemptions  necessary 
and  appropriate  to  conserve  that 
species.  Regulations  issued  under 
section  4(d)  for  NEPs  are  usually  more 
compatible  with  routine  human 
activities  in  the  reintroduction  area. 

For  the  purposes  of  section  7  of  the 
Act,  we  treat  NEPs  as  threatened  species 
when  the  NEP  is  located  within  a 
National  Wildlife  Refuge  or  National 
Park,  and  thus  section  7(a)(1)  and  the 
consultation  requirements  of  section 
7(a)(2)  of  the  Act  apply.  Section  7(a)(1) 
requires  all  Federal  agencies  to  use  their 
authorities  to  conserve  listed  species. 
Section  7(a)(2)  requires  that  Federal 
agencies,  in  consiiltation  with  the 
Service,  ensure  any  actions  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  adversely 
modify  its  critical  habitat.  When  NEPs 
are  located  outside  a  National  Wildlife 
Refuge  or  National  Park,  we  treat  the 
population  as  proposed  for  listing  and 
only  two  provisions  of  section  7  apply: 
section  7(a)(1)  and  section  7(a)(4).  In 
these  instances,  NEPs  provide 
additional  flexibility  because  Federal 
agencies  are  not  required  to  consult 
with  us  under  section  7(a)(2).  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  the  Service  on  actions  that 
are  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species.  The 
results  of  a  conference  are  advisory  in 
nature  and  do  not  restrict  agencies  fi'om 
carrying  out.Junding,  or  authorizing 
activities. 

Individual  animals  used  to  establish 
an  experimental  population  may  come 
from  a  donor  population,  provided  their 
removal  will  not  create  adverse  impacts 
upon  the  parent  population,  and 
provided  appropriate  permits  are  issued 
in  accordance  with  our  regulations  (50 
CFR  17.22)  prior  to  their  removal.  In 
this  case,  the  donor  ferret  population  is 
a  captive-bred  population,  which  was 
propagated  with  the  intention  of  re- 
establishing wild  populations  to  achieve 
recovery  goals.  In  addition,  wild 
progeny  from  other  NEPs  (and  which 
also  originated  from  captive  sources) 
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may  be  directly  translocated  to  the 
ireintroduction  site. 
I     2.  Biological:  The  black-footed  ferret 
I  is  a  member  of  the  Mustelid  or  weasel 
Ifamily;  has  a  black  facemask.  black  legs, 
land  a  black-tipped  tail;  is  nearly  60 
centimeters  (2  feet)  in  length;  and 
weighs  up  to  1.1  kilograms  (2.5  pounds). 
It  is  the  only  ferret  species  native  to 
North  America.  The  historical  range  of 
the  species,  based  on  specimen 
collections,  extends  over  12  western 
States  (Arizona,  Colorado,  Kansas, 
Montana.  Nebraska.  New  Mexico,  North 
IDakota.  Oklahoma.  South  Dakota.  Texas, 
Utah,  and  Wyoming)  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
jPrehistoric  evidence  indicates  that 
ferrets  once  occurred  from  the  Yukon 
[Territory  in  Canada  to  Mexico  and 
[Texas  (Anderson  et  ai,  1986). 
(    Black-footed  ferrets  depend  almost 
exclusively  on  prairie  dog  colonies  for 
food,  shelter,  and  denning  (Henderson 
}et  al.,  1969,  updated  1974;  Forrest  et  al., 
[1985).  The  range  of  the  ferret  coincides 
[with  that  of  prairie  dogs  (Anderson  et 
al.,  1986),  emd  ferrets  with  yoimg  have 
fieen  documented  only  in  the  vicinity  of 
kctive  prairie  dog  colonies.  Historically, 
plack-footed  ferrets  have  been  reported 
in  association  with  black-tailed  prairie 
dog  (Cynomys  ludovicianus),  white- 
tailed  prairie  dog  (Cynomys  leucunis), 
and  Guimison's  prairie  dog  [Cynomys 
^nnisoni)  towns  (Anderson  et  al., 
|[986). 

•  I   Significant  reductions  in  both  prairie 
dog  numbers  and  distribution  occurred 
during  the  last  century  due  to 
tvidespread  poisoning  of  prairie  dogs, 
the  conversion  of  native  prairie  to 
farmland,  and  outbreaks  of  sylvatic 
plague,  particularly  in  the  southern 
portions  of  the  ranges  of  several  species 
of  prairie  dog  in  North  America. 
Sylvatic  plague  arrived  from  Asia  in 
approximately  1900  (Eskey  and  Haas, 
1940).  It  is  an  exotic  disease  foreign  to 
the  evolutionary  history  of  prairie  dogs, 
which  have  little  or  no  immunity  to  it. 
Black-footed  ferrets  also  are  highly 
susceptible  to  sylvatic  plague  (Williams 
et  al.,  1991  and  WiUiams  et  al.,  1994). 
This  severe  reduction  in  the  availability 
of  their  principal  prey  species,  in 
combination  with  other  factors  such  as 
secondary  poisoning  from  toxicants 
ingested  by  prairie  dogs,  resulted  in  the 
near  extinction  of  the  black-footed  ferret 
in  the  wild  by  the  early  1970s  (U.S.  Fish 
and  Wildlife  Service.  1988). 

In  1974,  a  renmant  wild  population  of 
ferrets  in  South  Dakota,  originally 
discovered  in  1964,  abruptly 
disappeared  (Henderson  et  al.,  1969. 
updated  1974).  As  a  result,  we  believed 
the  species  to  be  extinct.  However,  in 
1981,  a  small  population  was 


discovered  near  Meeteetse,  Wyoming 
(Schroeder  and  Martin,  1982).  In  1985- 
86,  the  Meeteetse  population  declined 
to  only  18  animals  due  to  an  outbreak 
of  sylvatic  plague  and  canine  distemper 
(U.S.  Fish  and  Wildlife  Service,  1988). 
Following  this  critical  decline,  the 
remaining  individuals  were  taken  into 
captivity  in  1986-1987  to  serve  as 
founders  for  a'  captive  propagation 
program.  Since  that  time,  captive- 
breeding  efforts  have  been  highly 
successful  and  have  facilitated  ferret 
reintroductions  over  a  broad  area  of 
formerly  occupied  range.  Today,  the 
captive  population  of  juveniles  and 
adults  annually  fluctuates  between  300 
and  600  animals  depending  on  time  of 
year,  yearly  reproductive  success,  and 
annual  mortalities.  The  captive  ferret 
population  is  currently  divided  among 
six  captive-breeding  facilities 
throughout  the  United  States  and 
Canada,  with  a  small  number  on  display 
for  educational  purposes  at  several 
facilities.  Also,  65  to  90  ferrets  are 
located  at  several  field-based  captive- 
breeding  sites  in  Arizona,  Colorado. 
Montana,  and  New  Mexico. 

3.  Recovery  Goals/Objectives:  The 
recovery  plan  for  the  black-footed  ferret 
(U.S.  Fish  and  Wildlife  Service,  1988) 
contains  the  following  recovery 
objectives  for  reclassification  of  the 
species  from  endangered  to  threatened: 

(a)  Increasing  the  captive  population 
of  ferrets  to  200  breeding  adults  by  1991 
(achieved); 

(b)  Establishing  a  prebreeding 
population  of  1,500  free-ranging 
breeding  adults  in  10  or  more  different 
populations,  with  no  fewer  than  30 
breeding  adults  in  each  population  by 
the  year  2010  (ongoing);  and, 

(c)  Encouraging  the  widest  possible 
distribution  of  reintroduced  animals 
throughout  their  historical  range 
(ongoing). 

Although  several  reintroduction 
efforts  have  occurred  throughout  the 
ferret's  range,  populations  may  have 
become  self-sustaining  at  only  one  site 
in  South  Dakota  (Lockhart,  Black-footed 
Ferret  Coordinator,  pers.  conun.  2002). 

We  can  reclassify  the  black-footed 
ferret  from  endangered  to  threatened 
status  when  the  recovery  objectives 
listed  above  have  been  achieved, 
assuming  that  the  mortality  rate  of 
established  populations  remains  at  or 
below  a  rate  at  which  new  populations 
become  established  or  increase.  We 
have  been  successful  in  rearing  black- 
footed  ferrets  in  captivity,  and,  in  1997, 
we  reached  captive-breeding  program 
objectives. 

In  1988,  we  divided  the  single  captive 
population  into  three  subpopulations  to 
avoid  the  possibility  of  a  catastrophic 


event  (e.g.,  contagious  disease) 
eliminating  the  entire  captive 
population.  Additional  breeding  centers 
were  added  later,  and  presently  there 
are  six  separate  subpopulations  in 
captivity.  Current  recovery  efforts 
emphasize  the  reintroduction  of  animals 
back  into  the  wild  from  the  captive 
source  stock.  Surplus  individuals 
produced  in  captivity  are  now  available 
for  use  in  reintroduction  areas. 

4.  Reintroduction  Sites:  The  Service, 
in  cooperation  with  western  State  and 
Federal  agencies.  Tribal  representatives, 
and  conservation  groups,  evaluates 
potential  black-footed  ferret 
reintroduction  sites  and  has  previously 
initiated  ferret  reintroduction  projects  at 
several  sites  within  the  historical  range 
of  the  black-footed  ferret.  The  first 
reintroduction  project  occurred  in 
Wyoming  in  1991,  and  subsequent 
efforts  have  taken  place  in  South  Dakota 
and  Montana  in  1994,  Arizona  in  1996, 
a  second  effort  in  Montana  in  1997, 
Colorado/Utah  in  1999,  a  second  site  in 
South  Dakota  in  2000,  and  Mexico  in 
2001.  The  Service  and  the.Black-footed 
Ferret  Recover}'  Implementation  Team 
(comprising  27  State  and  Federal 
agencies,  Native  American  tribes,  and 
conservation  organizations)  have 
identified  the  Rosebud  Sioux 
Reservation  (Reservation)  as  a  high- 
priority  black-footed  ferret 
reintroduction  site  due  to  its  extensive 
black-tailed  prairie  dog  habitat  and  the 
absence  of  sylvatic  plague  (Black-footed 
Ferret  Recovery  Implementation  Team, 
2000). 

In  the  early  1990s,  the  Bureau  of 
Indian  Affairs  (1995)  estimated  the 
acreage  of  prairie  dog  colonies  on 
Rosebud  Tribal  Trust  lands  at  18,000 
hectares  (ha)  (45.000  acres  (ac)).  In  the 
mid-1990s,  the  Tribe  evaluated  a  black- 
footed  ferret  reintroduction  effort  and 
completed  some  of  the  activities  (i.e., 
habitat  evaluations)  necessary  to  begin 
such  reintroduction  efforts.  In  2001.  the 
Tribe  began  additional  activities  to  work 
toward  ferret  reintroduction  and  has 
worked  with  the  Service  to  gather 
information  necessary  to  establish  an 
NEP  designation  for  any  ferret 
reintroductions  that  may  occur. 

(a.)  Rosebud  Sioux  Reservation 
Experimental  Population 
Reintroduction  Area:  The  area 
designated  as  the  Rosebud  Sioux 
Reservation  Black-footed  Ferret 
Experimental  Population  Area 
(Experimental  Population  Area) 
overlays  all  of  Gregory,  Mellette,  Todd, 
and  Tripp  Counties  in  South  Dakota. 
Any  black-footed  ferret  found  within 
these  four  coiuities  will  be  considered 
part  of  an  NEP.  Within  the  Experimental 
Population  Area,  the  primary 
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reintroduction  area  will  be  in  large 
black-tailed  prairie  dog  complexes 
located  in  Todd  County  near  the  town 
of  Parmelee.  The  Town  of  Rosebud  is 
approximately  10-air  miles  away  and  is 
the  location  of  the  Rosebud  Sioux  Tribal 
offices.  Rosebud  is  approximately  160 
kilometers  (100  miles)  south  of  Pierre, 
the  capital  of  South  Dakota. 

The  Experimental  Population  Area 
supports  at  least  two  large  complexes  of 
black-tailed  prairie  dog  colonies  located 
within  the  four-county  area.  These 
counties  encompass  approximately 
1.391,862  ha  (3.437,900  ac). 
Approximately  26  percent  or  356,411  ha 
(880,336  ac)  of  the  Experimental 
Population  Area  is  Tribal  and  Allotted 
Trust  lands  of  the  Rosebud  Sioux  Tribe. 
The  majority  of  this  Tribal  and  Allotted 
Trust  land  is  native  rangeland  used  for 
grazing. 

Approximately  70  percent  of  the  land 
within  the  Experimental  Population 
Area  is  owned  by  private  landowners, 
although  less  than  20  percent  of  the 
land  in  the  primary  reintroduction  area 
is  privately  owned.  No  ferrets  will  be 
released  on  private  lands.  Designating 
reintroduced  ferrets  as  an  NEP  should 
minimize  potential  issues  that  may  arise 
with  a  reintroduction  in  the  vicinity  of 
private  lands.  The  Service,  Tribe,  and 
other  cooperators  agree  that,  if  ferrets 
disperse  onto  private  lands,  program 
officials  will  capture  and  translocate  the 
ferrets  back  to  Tribal  lands  if  requested 
by  the  landowner  or  if  necessary  for  the 
protection  of  the  ferrets.  Any  activity 
needing  access  to  private  lands  will  be 
conducted  only  with  the  permission  of 
the  landowner. 

Black-footed  ferret  dispersal  to  and 
occupation  of  areas  outside  of  the 
Experimental  Population  Area  is 
unlikely  to  occiu'  toward  the  east,  north, 
and  south  due  to  the  large  size  of  the 
Experimental  Population  Area,  the 
absence  of  suitable  nearby  habitat  (i.e., 
large  contiguous  prairie  dog  colonies), 
cropland  barriers  [e.g.,  expansive 
cultivation  over  the  eastern  portion  of 
the  Experimental  Population  Area),  and 
physical  barriers  (e.g.,  the  Missouri 
River  to  the  east).  Any  expansion 
westerly  from  the  reintroduction  site 
will  be  handled  by  recapturing  ferrets, 
upon  request  by  a  landowner,  and 
bringing  them  into  Experimental 
Population  Area  or  handled  through 
future  cooperative  efforts  with  the  Pine 
Ridge  Indian  Reservation.  The  Tribe 
estimates  a  minimum  of  approximately 
6,000  ha  (15,000  ac)  of  black-tailed 
prairie  dog  colonies  are  potentially 
available  to  black-footed  ferrets  in  a 
localized  area  in  northwestern  Todd 
County  and  could  support  over  150 
ferret  families  (characterized  as  an  adult 


female,  3  kits,  and  one-half  adult  male; 
i.e.,  1  adult  male  for  every  2  adult 
females)  (Biggins  et  ai,  1993).  Large, 
contiguous  prairie  dog  colonies  and  the 
absence  of  physical  barriers  between 
prairie  dog  colonies  in  this  portion  of 
the  Reservation  (the  primary  ferret 
release  area)  shoidd  facilitate  ferret 
distribution  throughout  this  complex. 

(b.)  Primary  Reintroduction  Area:  The 
primary  reintroduction  area  within  the 
Experimental  Population  Area  will 
occin  on  prairie  dog  colonies  near 
Parmelee,  in  northwestern  Todd 
County.  The  last  remaining  population 
of  ferrets  in  South  Dakota  was  known  to 
exist  in  this  area  and  adjacent  Mellette 
County  imtil  the  early  1970s  (Henderson 
et  al.,  1969,  updated  1974).  This 
population  was  studied  and  monitored 
extensively  until  it  disappeared  from 
the  wild  by  1974  (Henderson  et  ai, 
1969,  updated  1974).  Ehiring  monitoring 
.efforts  of  this  ferret  population  in  the 
1960s,  researchers  located  eight  road- 
killed  ferrets  during  their  years  of  work 
(Hillman  and  Under,  1973).  No  road- 
killed  ferrets  have  been  turned  in  or 
noted  from  that  area  since  the 
population  was  believed  extirpated  in 
the  early  1970s.  There  have  been  many 
ferret  surveys  conducted  in  this  area  in 
the  1980s  and  1990s  with  no  ferrets 
being  located  (Hanebury,  1988;  Bureau 
of  Indian  Affairs,  1995).  The  Tribe 
conducted  additional  ferret  surveys  in 
2002  and  did  not  locate  any  ferrets 
(Lonewolf,  Rosebud  Game  Fish  and 
Parks,  pers.  comm.  2002). 

Black-footed  ferrets  will  be  released 
only  if  biological  conditions  are  suitable 
and  meet  the  management  framework 
developed  by  the  Tribe,  in  cooperation 
with  the  Bureau  of  Indian  Affairs,  the 
Service,  and  landowners/land  managers. 
The  Service  will  reevaluate  ferret 
reintroduction  efforts  in  the 
Experimental  Population  Area  should 
any  of  the  following  conditions  occur: 

(i)  Failure  to  maintain  sufficient 
habitat  on  specific  reintroduction  areas 
to  support  at  least  30  breeding  adults 
after  5  years. 

(ii)  Failure  to  maintain  sufficient 
prairie  dog  habitat  in  the  primary 
reintroduction  area  as  available  in  2002. 

(iii)  A  wild  ferret  population  is  foimd 
within  the  Experimental  Population 
Area  following  the  initial  reintroduction 
and  prior  to  the  first  breeding  season. 
The  only  black-footed  ferrets  ciurently 
occiuring  in  the  wild  result  from 
reintroductions  in  Arizona,  Colorado/ 
Utah,  Montana,  South  Dakota, 
Wyoming,  and  Mexico.  Consequently, 
the  discovery  of  a  black-footed  ferret 
population  at  the  Experimental 
Population  Area  prior  to  the 
reintroduction  would  confirm  the 


presence  of  a  new  population  and 
would  prevent  designation  of  an 
experimental  population  for  the  area. 

(iv)  Discovery  in  any  animal  on  or 
near  the  reintroduction  area  6  months 
prior  to  the  scheduled  release  of  an 
active  case  of  canine  distemper  or  any 
other  disease  contagious  to  black-footed 
ferrets  that  the  cooperators  believe  may 
compromise  the  reintroduction. 

(v)  Fewer  than  20  captive  black-footed 
ferrets  are  available  for  the  first  release. 

(vi)  Funding  is  not  available  to 
implement  the  reintroduction  phase  of 
the  project  on  the  Reservation. 

(vii)  Land  ownership  changes 
significantly  or  cooperators  withdraw 
from  the  project. 

All  the  above  conditions  will  be  based 
on  information  routinely  collected  by  us 
or  the  Tribe  [see  "Paperwork  Reduction 
Act"  under  the  REQUIRED 
DETERMINATIONS  section). 

5.  Reintroduction  Procedures:  In 
conformance  with  standard  black-footed 
ferret  reintroduction  protocol,  no  fewer 
than  20  captive-raised  or  wild- 
translocated  black-footed  ferrets  will  be 
released  in  the  Experimental  Population 
Area  in  the  first  year  of  the  program, 
and  20  or  more  animals  will  be  released 
annually  for  the  next  2  to  4  years.  We 
anticipate  releasing  50  or  more  ferrets  in 
the  first  year  and  believe  a  self- 
sustaining  wild  population  could  be 
established  on  the  Reservation  within  5 
years.  Released  ferrets  will  be  excess  to 
the  needs  of  the  captive-breeding 
program  and  their  use  will  not  affect  the 
genetic  diversity  of  the  captive  ferret 
population  (ferrets  used  for 
reintroduction  efforts  can  be  replaced 
through  captive  breeding).  In  the  future, 
it  may  be  necessary  to  interchange 
ferrets  from  established,  reintroduced 
populations  to  enhance  the  genetic 
diversity  of  the  population  on  the 
Experimental  Population  Area. 

Recent  studies  (Biggins  et  ai,  1998; 
Vargas  et  al,  1998)  have  documented 
the  importance  of  outdoor 
"preconditioning"  experience  on 
captive-reared  ferrets  prior  to  release  in 
the  wild.  Ferrets  exposed  to  natural 
prairie  dog  burrows  in  outdoor  pens  and 
natural  prey  prior  to  release  survive  in 
the  wild  at  significantly  higher  rates 
than  do  cage-reared,  nou- 
preconditioned  ferrets.  At  a  minimum, 
all  captive-reared  ferrets  released  within 
the  Experimental  Population  Area  will 
receive  adequate  pre-conditioning 
treatments  at  existing  pen  facilities  in 
South  Dakota  or  other  western  States.  In 
addition,  we  may  translocate  wild-bom 
ferrets  (from  other  NEPs  with  self- 
sustaining  populations  of  ferrets)  to  the 
Experimental  Population  Area. 
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The  Tribe  will  develop  specific 
reintroduction  plans  and  submit  them 
in  a  proposal  to  the  Service  as  part  of 
an  established,  annual  black-footed 
ferret  edlocation  process.  Ferret 
reintroduction  cooperators  submit 
proposals  by  mid-March  of  each  year, 
and  the  Service  makes  preliminary 
allocation  decisions  (numbers  of  ferrets 
provided  to  specific  projects)  by  May. 
Proposals  submitted  to  the  Service 
include  updated  information  on  habitat, 
disease,  project/ferret  status,  proposed 
reintroduction  and  monitoring  methods, 
and  predator  management.  In  this 
manner,  the  Service  and  reintroduction 
cooperators  evaluate  the  success  of  the 
prior  year's  efforts  and  apply  current 
knowledge  to  various  aspects  of 
reintroduction  efforts,  thereby  providing 
greater  assurance  of  long-range 
reintroduction  success. 

We  will  transport  ferrets  to  identified 
reintroduction  areas  within  the 
Experimental  Population  Area  and 
release  them  dfrectly  from  transport 
cages  into  prairie  dog  burrows. 
Depending  on  the  availability  of  suitable 
vaccine,  we  will  vaccinate  released 
animals  against  certain  diseases 
(especially  canine  distemper)  and  take 
appropriate  measures  to  reduce 
predation  from  coyotes,  badgers,  and 
raptors,  where  warranted.  All  ferrets  we 
release  will  be  marked  with  passive 
integrated  transponder  tags  (PIT  tags), 
and  we  may  promote  radio-telemetry 
studies  to  dociunent  ferret  behavior  and 
movements.  Other  monitoring  will 
include  spotlight  surveys,  snow  tracking 
surveys,  and  visual  surveillance. 

Since  captive-bom  ferrets  are  more 
susceptible  to  predation,  starvation,  and 
environmental  conditions  than  wild 
animals,  up  to  90  percent  of  the  released 
ferrets  could  die  dining  the  first  year  of 
release.  Mortality  is  usually  highest 
during  the  first  month  following  release. 
In  the  first  year  of  the  program,  a 
realistic  goal  is  to  have  at  least  25 
percent  of  the  animals  survive  the  first 
winter.  The  goal  of  the  Reservation 
reintroduction  project  is  to  establish  a 
free-ranging  population  of  at  least  30 
adults  within  the  Experimental 
Population  Area  within  5  years  of 
release.  At  the  release  site,  population 
demographics  and  potential  sources  of 
mortality  will  be  monitored  on  an 
annual  basis  (for  up  to  5  years).  We  do 
not  intend  to  change  the  nonessential 
designation  for  this  experimental 
population  unless  we  deem  this 
redntroduction  a  failure  or  the  black- 
footed  ferret  is  recovered  in  the  wild. 

6.  Status  of  Reintroduced  Population: 
We  determine  this  reintroduction  to  be 
nonessential  to  the  continued  existence 
of  the  species  for  the  following  reasons: 


(a)  The  captive  population  (foimder 
population  of  the  species)  is  protected 
against  the  threat  of  extinction  from  a 
single  catastrophic  event  by  housing 
ferrets  in  six  separate  subpopulations. 
As  a  result,  any  loss  of  an  experimental 
population  in  the  wild  will  not  threaten 
the  smvival  of  the  species  as  a  whole. 

(b)  The  primary  repository  of  genetic 
diversity  for  the  species  is  240  adult 
ferrets  maintained  in  the  captive- 
breeding  population.  Animals  selected 
for  reintroduction  purposes  are  surplus 
to  the  captive  population.  Hence,  any 
use  of  animals  for  reintroduction  efforts 
will  not  affect  the  overall  genetic 
diversity  of  the  species. 

(c)  Captive-breeding  can  replace  any 
ferrets  lost  dining  this  reintroduction 
attempt.  Juvenile  ferrets  produced  in 
excess  of  the  numbers  needed  to 
maintain  the  captive-breeding 
population  are  available  for 
reintroduction. 

This  reintroduction  will  be  the  ninth 
release  of  ferrets  back  into  the  wild.  The 
other  experimental  populations  occur  in 
Wyoming,  southwestern  South  Dakota, 
north-central  Montana  (with  two 
separate  reintroduction  efforts), 
Arizona,  Colorado/Utah  (a  single 
reintroduction  area  that  overlays  both 
States),  and  north-central  South  Dakota. 
A  population  of  ferrets  also  has  been 
established  in  Mexico.  Reintroductions 
are  necessary  to  further  the  recovery  of 
this  species.  The  NEP  designation 
alleviates  landovraer  concerns  about 
possible  land  use  restrictions.  This 
nonessential  experimental  designation 
provides  a  flexible  management 
framework  for  protecting  and  recovering 
black-footed  ferrets  while  ensuring  that 
the  daily  activities  of  landowners  are 
unaffected. 

7.  Location  of  Reintroduced 
Population:  Section  10(j)  of  the  Act 
requires  that  an  experimental 
population  be  geographically  separate 
from  other  wild  populations  of  die  same 
species.  Since  the  mid-1980s,  black- 
footed  ferret  surveys  have  been 
conducted  in  the  Experimental 
Population  Area  or  close  by,  and  no 
wdld  ferrets  have  been  located 
(Hanebury,  1988;  Bureau  of  Indian 
Affairs.  1995;  Lonewolf,  Rosebud  Game 
Fish  and  Parks,  pers.  comm.  2002).  Over 
120,000  ha  (300,000  ac)  of  prairie  dog 
colonies  were  surveyed  for  black-footed 
ferrets  in  the  mid-1980s  during  a  prairie 
dog  control  effort  on  the  Oglala  Sioux 
Tribe's  Pine  Ridge  Indian  Reservation 
(Superintendent  Memorandum,  1989). 
No  ferrets  were  located.  In  addition  to 
these  surveys,  the  Tribe  and  others  have 
spent  many  hours  surveying  prairie  dog 
colonies  at  the  primary  reintroduction 
site  (Hanebury,  1988;  Bureau  of  Indian 


Affairs,  1995).  No  ferrets  or  signs  of 
ferrets  (e.g.,  skulls,  feces,  trenches)  were 
located.  Therefore,  we  conclude  that 
wild  ferrets  are  no  longer  present  in  the 
Experimental  Population  Area,  and  that 
this  reintroduction  will  not  overlap  with 
any  wild  population. 

All  released  ferrets  and  their  offspring 
should  remain  in  the  Experimental 
Population  Area  due  to  die  presence  of 
prime  habitat  (/.e.,  lands  occupied  by 
prairie  dog  colonies]  and  surrounding 
geographic  barriers.  We  will  capture  any 
ferret  tliat  leaves  the  Experimental 
Population  Area,  attempt  to  identify  its 
origin,  and  either  return  it  to  the  release 
site,  translocate  it  to  another  site,  or 
place  it  in  captivity.  U  a  ferret  leaves  the 
primary  reintroduction  area  but  remains 
within  the  Experimental  Population 
Area  and  occupies  private  property,  the 
landowner  can  request  its  removal. 
Ferrets  will  remain  on  private  lands 
only  when  the  landowrner  does  not 
object  to  their  presence  there. 

We  will  mark  all  released  ferrets  and 
will  attempt  to  determine  the  source  of 
any  unmarked  animals  found.  Any 
ferret  found  outside  the  Experimental 
Population  Area  is  considered 
endangered,  as  provided  under  the  Act. 
We  will  undertake  efforts  to  confirm 
whether  any  ferret  found  outside  the 
Experimental  Population  Area 
originated  from  captive  stock.  If  the 
animal  is  unrelated  to  members  of  this 
or  other  experimental  populations  [i.e., 
it  is  from  non-captive  stock),  we  will 
place  it  in  captivity  as  part  of  the 
breeding  population  to  improve  the 
overall  genetic  diversity  of  the  captive 
population.  Existing  contingency  plans 
allow  for  the  captiue  and  retention  of  up 
to  nine  ferrets  shown  not  to  be  from  any 
captive  stock.  In  the  highly  unlikely 
event  that  a  ferret  from  captive  stock  is 
found  outside  the  Experimental 
Population  Area,  and  if  landoMmer 
permission  is  granted,  we  will  move  the 
ferret  back  to  habitats  that  support  the 
primary  population(s)  of  ferrets. 

8.  Management:  This  reintroduction  is 
undertaken  in  cooperation  with  the 
Rosebud  Sioux  Tribe,  the  Bureau  of 
Indian  Affairs,  and  the  Forest  Service  in 
accordance  with  the  "Cooperative 
Management  Plan  for  Black-footed 
Ferrets,  Rosebud  Sioux  Reservation." 
Copies  of  the  Cooperative  Management 
Plan  may  be  obtained  from  the  Rosebud 
Sioux  Tribe,  Game,  Fish  and  Parks 
Department,  P.O.  Box  430,  Rosebud, 
South  Dakota  57570.  hi  the  future,  we 
will  evaluate  whether  other  black-footed 
ferret  reintroductions  are  feasible  within 
the  Experimental  Population  Area. 
Cooperating  Tribes,  agencies,  and 
private  landowners  will  be  involved  in 
the  selection  of  any  additional  sites. 
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Management  considerations  of  this 
reintroduction  project  include: 

(a)  Monitoring:  Several  monitoring 
efforts  will  occin  during  the  first  5  years 
of  the  program.  We  will  annually 
monitor  prairie  dog  distribution  and 
numbers,  and  the  occurrence  of  sylvatic 
plague.  Testing  resident  carnivores  (e.g., 
coyotes)  for  canine  distemper  will  begin 
prior  to  the  first  ferret  release  and 
continue  each  year.  We  will  monitor 
released  ferrets  and  their  offspring 
annually  using  spotlight  smveys, 
snowtracking,  other  visual  survey 
techniques,  and  possibly  radio- 
telemetry  on  some  individuals.  The 
surveys  will  incorporate  methods  to 
monitor  breeding  success  and  long-term 
survival  rates. 

Through  public  outreach  programs, 
we  will  inform  the  public  and  other 
appropriate  State  and  Federal  agencies 
about  the  presence  of  ferrets  in  the 
Experimental  PopiUation  Area  and  the 
handling  of  any  sick  or  injured  ferrets. 
To  meet  our  responsibilities  to  treat  the 
Tribe  on  a  Government-to-Government 
basis,  we  will  request  that  the  Tribe 
inform  Tribal  members  of  the  presence 
of  ferrets  on  Reservation  lands  and  the 
proper  handling  of  any  sick  or  injured 
ferrets  that  are  found.  The  Tribe  will 
serve  as  the  primary  point  of  contact  to 
report  any  injured  or  dead  ferrets. 
Reports  of  injined  or  dead  ferrets  also 
must  be  provided  to  the  Service  Field 
Supervisor  [see  ADDRESSES  section).  It  is 
important  that  we  determine  the  cause 
of  death  for  any  ferret  carcass  found. 
Therefore,  we  request  that  discovered 
ferret  carcasses  not  be  distiirbed  but 
reported  as  soon  as  possible  to 
appropriate  Tribal  and  Service  offices. 

(b)  Disease:  The  presence  of  canine 
distemper  in  any  mammal  on  or  near 
the  reintroduction  site  will  cause  us  to 
reevaluate  the  reintroduction  program. 
Prior  to  releasing  ferrets,  we  will 
establish  the  presence  or  absence  of 
canine  distemper  in  the  release  area  by 
collecting  at  least  20  coyotes  (and 
possibly  other  carnivores).  Sampled 
predators  will  be  tested  for  canine 
distemper  and  other  diseases. 

We  will  attempt  to  limit  the  spread  of 
distemper  by  discouraging  people  fi-om 
bringing  imvaccinated  pets  into  core 
ferret  release  areas.  Any  dead  mammal 
or  any  imusual  behavior  observed  in 
animals  foimd  within  the  area  should  be 
reported  to  us  (see  ADDRESSES  section). 
Efforts  are  under  way  to  develop  an 
effective  canine  distemper  vaccine  for 
black-footed  ferrets.  Routine  sampling 
for  sylvatic  plague  in  prairie  dog  towns 
will  take  place  before  and  during  the 
reintroduction  effort,  and  annually 
thereafter. 


(c)  Genetics:  Ferrets  selected  for 
reintroduction  are  excess  to  the  needs  of 
the  captive  population.  Experimental 
populations  of  ferrets  are  usually  less 
genetically  diverse  than  overall  captive 
populations.  Selecting  and 
reestablishing  breeding  ferrets  that 
compensate  for  any  genetic  biases  in 
earlier  releases  may  correct  this 
disparity.  The  ultimate  goal  is  to 
establish  wild  ferret  populations  with 
the  maximum  genetic  diversity  that  is 
possible  from  the  founder  ferrets.  The 
eventual  interchange  of  ferrets  between 
established  populations  found 
elsewhere  in  the  western  United  States 
will  ensure  that  genetic  diversity  is 
maintained  to  the  extent  possible. 

(d)  Prairie  Dog  Management:  We  will 
work  with  the  Tribe,  affected 
landowners,  and  other  Federal  and  State 
agencies  to  resolve  any  management 
conflicts  in  order  to  maintain:  (1) 
Sufficient  prairie  dog  acreage  and 
density  to  support  no  less  than  30  adult 
black-footed  ferrets;  and  (2)  suitable 
prairie  dog  habitat  on  core  release  areas 
at  or  above  2002  sinvey  levels. 

(e)  Mortality:  We  will  only 
reintroduce  ferrets  that  are  sinplus  to 
the  captive-breeding  program.  Predator 
control,  prairie  dog  management, 
vaccination,  ferret  preconditioning,  and 
improved  release  methods  should 
reduce  mortality.  Public  education  will 
help  reduce  potential  sources  of  human- 
caused  mortality. 

The  Act  defines  "incidental  take"  as 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  such  as 
recreation,  livestock  grazing,  and  other 
activities  that  are  in  accordance  with 
Federal,  Tribal,  State,  and  local  laws 
and  regulations.  A  person  may  take  a 
ferret  within  the  Experimental 
Population  Area  provided  that  the  take 
is  imintentional  and  was  not  due  to 
negligent  conduct.  Such  conduct  will 
not  constitute  "knowing  take",  and  we 
will  not  pursue  legal  action.  However, 
when  we  have  evidence  of  knowing 
(i.e.,  intentional)  take  of  a  ferret,  we  will 
refer  matters  to  the  appropriate 
authorities  for  prosecution.  Any  take  of 
a  black-footed  ferret,  whether  incidental 
or  not,  must  be  reported  to  the  local 
Service  Field  Supervisor  (see  ADDRESSES 
section)  and  should  be  reported  to  the 
Tribe  as  primary  point  of  contact  for  this 
NEP.  We  expect  levels  of  incidental  take 
to  be  low  since  the  reintroduction  is 
compatible  with  existing  land-use 
practices  for  the  area. 

Based  on  studies  of  wild  black-footed 
ferrets  at  Meeteetse,  Wyoming,  and 
other  places,  black-footed  ferrets  can  be 
killed  by  motor  vehicles  and  dogs 
(Hillman  and  Linder,  1973;  Schroeder 


and  Martin,  1982).  We  expect  a  rate  of 
mortality  similar  to  what  was 
documented  at  Meeteetse,  and, 
therefore,  we  estimate  a  human-related 
annual  mortality  rate  of  about  12 
percent  or  less  of  all  reintroduced  ferrets 
and  their  offspring.  If  this  level  is 
exceeded  in  any  given  year,  we  will 
develop  and  implement  measures  to 
reduce  the  level  of  mortality. 

(f)  Special  Handling:  Service 
employees  and  authorized  agents  acting 
on  their  behalf  may  handle  black-footed 
ferrets  for  scientific  pvu^joses;  to 
relocate  ferrets  to  avoid  conflict  with 
human  activities;  for  recovery  purposes; 
to  relocate  ferrets  to  other 
reintroduction  sites;  to  aid  sick,  injured, 
and  orphaned  ferrets;  and  to  salvage 
dead  ferrets.  We  will  return  to  captivity 
any  ferret  we  determine  to  be  unfit  to 
remain  in  the  wild.  We  also  will 
determine  the  disposition  of  all  sick, 
injured,  orphaned,  and  dead  ferrets. 

(g)  Coordination  with  Landowners 
and  Land  Managers:  The  Service  and 
cooperators  identified  issues  and 
concerns  associated  with  this  ferret 
reintroduction  before  the  development 
of  the  proposed  rule.  The  reintroduction 
also  has  been  discussed  with  potentially 
affected  State  agencies  and  landowners 
within  the  release  area.  Affected  Tribes, 
State  agencies,  landowners,  and  lemd 
managers  have  indicated  support  for  the 
reintroduction  if  ferrets  released  in  the 
Experimental  Population  Area  are 
established  as  am  ^4EP  and  if  land  use 
activities  in  the  Experimental 
Population  Area  are  not  constrained 
without  the  consent  of  affected 
landowners. 

(h)  Potential  for  Conflict  with  Gmzing 
and  Recreational  Activities:  We  do  not 
expect  conflicts  between  livestock 
grazing  and  ferret  management.  Grazing 
and  prairie  dog  management  on  private 
lands  within  the  Experimental 
Population  Area  will  continue  without 
additional  restriction  during 
implementation  of  the  ferret  recovery 
activities.  With  proper  management,  we 
do  not  expect  adverse  impacts  to  ferrets 
from  hunting,  prairie  dog  shooting, 
prairie  dog  control,  and  trapping  of 
furbearers  or  predators  in  the 
Experimental  Population  Area,  ff 
proposed  prairie  dog  shooting  or  control 
locally  may  affect  the  ferret's  prej*  base 
within  the  primary  release  area,  Srate, 
Tribal,  and  Federal  biologists  will 
determine  whether  ferrets  could  be 
impacted  and,  if  necessary,  take  steps  to 
avoid  such  impacts.  However,  because 
of  the  NEP  designation,  these  steps  will 
be  voluntary  measures  since  any 
recommendations  by  biologists  will  be 
advisory  only.  If  private  activities 
impede  the  establishment  of  ferrets,  we 
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will  work  closely  with  the  Tribe  and 
landowners  to  suggest  alternative 
procedures  to  minimize  conflicts. 

(i)  Protection  of  Black-footed  Ferrets: 
We  will  release  ferrets  in  a  manner  that 
provides  short-term  protection  from 
natural  (e.g.,  predators,  disease,  lack  of 
prey  base)  and  human-related  sources  of 
mortality.  Improved  release  methods, 
vaccination,  predator  control,  and 
management  of  prairie  dog  populations 
should  help  reduce  natiural  mortality. 
Releasing  ferrets  in  areas  with  httle 
human  activity  and  development  will 
minimize  human-related  soinces  of 
mortality.  We  will  work  with  the  Tribe 
and  landowners  to  help  avoid  certain 
activities  that  could  impair  ferret 
recovery. 

(j)  Public  Awareness  and  Cooperation: 
We  vdll  inform  the  general  public  of  the 
importance  of  this  reintroduction 
poDJect  in  the  overall  recovery  of  the 
black-footed  ferret.  The  designation  of 
the  NEP  for  the  Reservation  and 
adjacent  areas  will  provide  greater 
flexibility  in  the  management  of  the 
reintroduced  ferrets.  The  NEP 
designadon  is  necessary  to  secure 
needed  cooperation  of  the  Tribe, 
landowners,  agencies,  and  other 
interests  in  the  affected  area. 

Beised  on  the  above  information,  and 
using  the  best  scientific  and  commercial 
data  available  (in  accordance  with  50 
CFR  17.81),  the  Service  finds  that 
releasing  black-footed  ferrets  into  the 
Experimental  Population  Area  will 
further  the  conservation  of  the  species. 

Previous  Federal  Action 

The  proposal  to  designate  a  NEP  in 
south-central  South  Dakota  was 
published  in  the  Federal  Register  on 
September  11,  2002  (67  FR  57558) 
concinrent  with  a  notice  of  a  public 
hearing  on  September  26,  2002  at  the 
Multi-Cultural  Center  in  Mission,  South 
Dakota.  Informational  meetings 
regarding  the  Rosebud  ferret 
reintroduction  effort  were  held  on 
August  13,  15,  and  16,  2002,  at  He  Dog, 
Parmelee,  and  Rosebud  Communities  in 
Todd  Coimty,  South  Dakota  and  on 
August  29,  2002,  at  the  Rosebud  Casino 
located  on  the  Rosebud  Sioux 
Reservation.  In  addition,  we  have  held 
numerous  meetings  with  the  various 
Tribal  Council  members  and  other 
interested  parties  throughout  this 
rulemaking  process. 

Peer  Review 

In  accordance  with  our  policy  on  peer 
review  published  on  July  1,  1994  (59  FR 
34270),  Interagency  Cooperative  Policy 
on  Peer  Review  (Peer  Review  Policy), 
we  requested  the  expert  opinions  of 
independent  specialists  regarding 


pertinent  scientific  or  commercial  data 
and  assiunptions  relating  to  supportive 
biological  and  ecological  information  for 
this  NEP  rule.  Reviewers  were  asked  to 
review  the  proposed  rule  and  the 
supporting  data,  to  point  out  any 
mistakes  in  our  data  or  analysis,  and  to 
identify  any  relevant  data  that  we  might 
have  overlooked.  We  did  not  received 
any  requests  for  substantive  changes 
from  these  reviewers,  but  we  did  receive 
comments  that  the  proposal  had  merit 
and  recommendations  of  support. 

Summary  of  Comments  and 
Recommendatioiis 

The  September  11,  2002,  proposed 
rule  and  associated  notifications 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies,  coimty 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment. 
Newspaper  notices  inviting  public 
comment  and  advertising  the  public 
hearing  on  the  proposal  were  published 
in  South  Dakota  newspapers  and 
broadcast  on  local  radio  stations  in  the 
reintroduction  area.  These  included  the 
Todd  County  Tribune  in  August  and 
September  2002,  and  KINI  radio 
announcements  in  August  2002. 

The  Service  also  mailed  the  proposed 
rule  to  29  people  representing 
individuals;  State,  Federal,  and  local 
governments;  corporations;  and 
nongovernmental  organizations 
affiliated  with  environmental,  grazing, 
and  recreational  interests  in  South 
Dakota.  This  mailing  list  was  from 
previous  meetings  and  open  houses  we 
conducted  for  o^er  ferret 
reintroduction  efforts  in  South  Dakota. 
A  total  of  seven  written  comments  were 
received  diuing  the  comment  period. 

In  addition,  we  received  seven 
comment  letters  prior  to  publication  of 
the  proposed  rule.  These  were  mainly 
letters  encouraging  the  Service  and  the 
Tribe  to  proceed  with  a  reintroduction 
effort  on  the  Rosebud  Reservation.  All 
seven  comment  letters  received  prior  to 
the  publication  of  the  proposed  nde 
supported  the  reintroduction  effort.  Of 
the  seven  comment  letters  received 
during  the  comment  period,  two  were 
opposed  to  the  reintroduction  efforts, 
three  expressed  concerns  about  the 
process  of  designating  a  10(j)  area  and/ 
or  about  prairie  dogs  and  various 
control  options,  and  two  commenters 
supported  the  Rosebud  reintroduction 
effort. 

As  mentioned  above  in  "Previous 
Federal  Actions,"  we  also  hosted 
informational  meetings  and  a  public 


hearing  to  explain  this  rulemaking.  At 
the  informational  meetings,  most 
participants  were  not  supportive  of  a 
ferret  reintroduction  effort.  At  the 
public  hearing  conducted  a  few  weeks 
after  the  informational  meetings,  the 
Tribe  was  able  to  discuss  their  entire 
Prairie  Management  Plan,  of  which  the 
ferret  reintroduction  is  one  component. 
Many  of  the  concerns  expressed  at  the 
informational  meetings,  such  as 
management  of  prairie  dogs,  loss  of 
revenue  from  prairie  dogs,  and  range 
improvements,  are  addressed  in  the 
Rosebud  Prairie  Management  Plan. 
Consequently,  attendees  at  the  public 
hearing  voiced  few  comments  against 
the  ferret  reintroduction.  However,  it 
must  be  noted  that  very  few  (five) 
people  provided  conunents  at  the  public 
hearing.  Most  of  the  attendees  asked 
questions  and  left  without  providing 
verbal  or  written  comments  during  the 
public  hearing.  Most  of  the  written  and 
verbal  comments  received  addressed  the 
potential  for  the  designation  to  interfere 
with  current  and  proposed  land  uses 
within  the  experimental  population 
boundary,  the  loss  of  revenue  associated 
writh  prairie  dog  colonies,  and  the 
concern  that  the  Service  may  change  the 
NEP  designation  in  the  futine.  The 
following  siunmary  addresses  the 
written  and  verbal  comments  received 
during  the  informational  meetings, 
public  hearing,  and  comment  period. 
Our  response  to  each  issue  is  given 
below. 

Issue  1 :  Some  commenters  were 
concerned  that  the  Service  will  change 
the  NEP  designation  in  the  future. 

Service  Response:  As  stated  imder  "5. 
Reintroduction  Procedures"  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  final  rule,  we  do  not  expect  to 
change  the  designation  imless  the 
reintroduction  effort  fails  or  the  species 
recovers.  PresenUy,  there  are  no 
proposals  by  the  Service,  or  any 
requests  on  the  part  of  other  agencies  or 
nongovernmental  organizations,  to 
amend  this  or  any  of  the  prior 
designations.  Consequently,  we 
anticipate  that  the  NEP  designation  for 
south-central  South  Dakota  will 
continue  in  the  futine.  If  the  release 
fails,  we  may  abandon  the  NEP 
designation  because  such  a  designation 
is  unnecessary  given  the  absence  of  the 
species  in  the  area.  Success  under  an 
NEP  designation  will  argue  against 
upgrading  the  designation  to  essential, 
or  reinstating  an  endangered  or 
threatened  designation  because  of 
potential  conflicts  with  ongoing 
activities  in  the  area.  If  the  Service  and 
cooperating  agencies  are  able  to  recover 
a  species  imder  an  NEP  designation, 
then  we  will  have  no  cause  to  increase 
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the  degree  of  protection  allowed  under 
the  Act.  In  any  case,  making  any  change 
to  the  NEP  designation  will  require  a 
new  proposed  rule,  a  public  conunent 
period,  public  meetings.  National 
Environmental  Policy  Act  compliance, 
and  other  documentation  prior  to 
publication  of  a  final  rule  to  change  or 
abandon  the  designation. 

Issue  2:  Some  commenters  raised 
concerns  that  ferrets  may  disperse  from 
their  release  site,  potentially  affecting 
land  uses  in  areas  outside  the  release 
area,  and  cause  the  Service  to  impose 
stricter  rules  governing  resource 
development  activities  outside  the 
boundaries  of  the  Experimental 
Population  Area. 

Service  Response:  Investigations  of 
black-footed  ferret  dispersal  at  existing 
experimental  release  sites  and  research 
conducted  at  Meeteetse,  Wyoming, 
confirm  that  ferret  dispersal  to  areas 
outside  of  active  prairie  dog  colonies  is 
rare  (Forrest  et  al.,  1985).  Ferrets  are  not 
known  to  establish  residence  away  from 
active  prairie  dog  colonies  (Henderson 
et  al,  1996  updated  1974;  Hillman  and 
Linder,  1973).  Recent  modifications  to 
ferret  husbandry  techniques  have  been 
successful  in  developing  captive-reared 
animals  that  stay  nearer  to  release  sites 
than  the  ferrets  raised  in  captivity  and 
released  in  earlier  trials.  The  Rosebud 
Experimental  Popidation  Area 
encompasses  sufficient  prairie  dog 
colonies  believed  to  be  necessary  for 
long-term  occupation  by  ferrets. 
Consequently,  we  believe  it  is  uidikely 
that  ferrets  will  disperse  to  and  establish 
permanent  residence  within  areas 
outside  the  Experimental  Population 
Area.  Contingencies  stated  earlier  under 
"7.  Location  of  Reintroduced 
Population"  of  the  SUPPLEMENTARY 
INFORMATION  section  in  this  final  rule 
allow  for  capture  and  retiun  of  ferrets  to 
the  Experimented  Population  Area, 
should  this  occiu. 

Issue  3:  Some  commenters  expressed 
their  opinion  that  releases  should  only 
occiu  on  Rosebud  Trust  lands  or  lands 
of  individuals  who  are  cooperating  with 
the  Rosebud  Sioux  Tribe. 

Service  Response:  Black-footed  ferrets 
will  only  be  released  on  Rosebud  Trust 
lands  and  deeded  land  of  those 
individuals  who  choose  to  cooperate 
with  the  Rosebud  Sioux  Tribe  in  this 
reintroduction. 

Issuer  4:  Some  commenters  suggested 
that  Gregory  and  Tripp  Counties  should 
not  be  included  as  part  of  the 
Experimental  Population  Area, 

Service  Response:  The  primary 
reintroduction  area  for  ferrets  in  the 
Rosebud  Experimental  Population  Area 
will  occur  in  Todd  County.  Including 
Gregory,  Mellette,  and  Tripp  Coimties  in 


the  Experimental  Population  Area  only 
means  that,  if  a  ferret  were  to  be  located 
in  those  counties,  it  will  be  considered 
part  of  the  NEP.  The  Tribe  also  has 
significant  acreages  of  Trust  land  in 
those  counties,  but  there  is  no  intent  to 
reintroduce  ferrets  in  those  coimties. 
Including  those  counties  will  block- 
clear  the  area  for  prairie  dog  control 
purposes  as  well.  Congress  amended  the 
Endangered  Species  Act  to  incorporate 
section  10(j)  to  erdiance  the  opportunity 
for  release  of  federally  listed  species  on 
private  lands.  However,  we  believe  that 
including  most  of  Rosebud  Trust  lands 
within  the  Experimental  Population 
Area  will  provide  the  flexibility  for 
management  of  ferrets  sought  by  the 
Tribe  and  the  Service.  The  number  of 
prairie  dog  colonies  in  Gregory  and 
Tripp  Coimties  is  far  smaller  than  in  the 
proposed  reintroduction  site,  and  ferrets 
are  not  expected  to  inhabit  those 
counties. 

Issue  5:  Some  commenters  expressed 
concern  that  the  process  has  proceeded 
too  fast  and  more  comment  time  is 
needed. 

Senice  Response:  The  Service  and  the 
Rosebud  Sioux  Tribe  have  been 
discussing  ferret  reintroduction  on  the 
Rosebud  Reservation  since  1996. 
Considerable  progress  was  made  toward 
that  effort  and  Tribal  resolutions  were 
passed  at  that  time,  but  ultimately  the 
Tribe  chose  not  to  proceed.  In  2001,  the 
Tribe  again  expressed  an  interest  and,  in 
2002,  asked  the  Service  to  complete  the 
process  for  an  NEP  designation.  The 
Service  has  proceeded  accordingly  and 
will  continue  to  follow  the  Tribal 
Council  direction  as  to  whether  to 
proceed  with  reintroduction  efforts.  The 
ferret  reintroduction  effort  will  be 
managed  and  undertaken  by  the 
Rosebud  Game,  Fish,  and  Parks 
Department. 

Issue  6:  Some  commenters  stated  that 
black-footed  ferrets  are  not  native  to  this 
area. 

Service  Response:  The  last  remaining 
population  of  wild  black-footed  ferrets 
in  South  Dakota  was  known  to  exist  in 
this  area  and  adjacent  Mellette  County 
until  the  early  1970s  (Henderson  et  al., 
1969,  updated  1974).  The  Service  and 
Tribe  believe  that  black-footed  ferrets 
are  native  to  the  Rosebud  Reservation. 

Issue  7:  Some  conunenters  state  their 
concern  that  the  proposed  rule  gives 
biologists  too  much  authority  to  change 
plans  and  take  steps  as  they  deem 
necessary  to  avoid  impacts  to  ferrets 
from  activities  that  may  impact  prairie 
dogs. 

Service  Response:  While  biologists 
from  different  entities  (e.g..  Service, 
Rosebud  Sioux  Tribe,  Forest  Service) 
may  assist  with  this  reintroduction 


effort,  any  comments  from  a  biologist  on 
effects  of  human  activities  on  private 
lands  that  may  affect  the  reintroduced 
ferrets  are  advisory  in  nature  under  this 
NEP  designation.  Prairie  dog  control  on 
deeded  land  will  remain  with  the 
landowners  to  be  managed  in 
compliance  with  State  rules  and  other 
applicable  Federal  and  local  laws,  while 
prairie  dog  control  on  Tribal  lands  will 
remain  under  the  authority  of  the 
Rosebud  Sioux  Tribe.  Landowners 
within  the  Experimental  Population 
Area  will  still  be  allowed  to  conduct 
lawful  control  of  prairie  dogs.  We  do  not 
anticipate  any  additional  restrictions  on 
grazing  and  prairie  dog  management  on 
private  lands  within  the  Experimental 
Population  Area  during  implementation 
of  the  ferret  recovery  activities. 

Issue  8:  Some  commenters  raised 
concern  that  this  rule  will  have  a 
substantial  impact  on  private  land  and 
private  property  rights. 

Service  Response:  Using  section  10{j) 
of  the  Act  to  designate  a  reintroduced 
population  of  black-footed  ferret  as  an 
NEP  removes  most  regulatory  burdens 
that  might  otherwise  be  associated  with 
reintroduction  of  an  endangered 
species.  The  remaining  restrictions  are 
related  to  intentional  or  negligent  take 
of  ferrets.  For  instance,  deliberately 
shooting  a  ferret  is  a  prohibited  activity, 
but  prairie  dog  confrol  actions  are  not 
prohibited.  In  addition,  any  activity 
needing  access  to  private  lands  will  be 
conducted  only  with  the  permission  of 
the  landowner. 

Issue  9:  Some  commenters  suggested 
that  the  black-footed  ferret  should  be 
delisted  under  the  Act  after  a  viable 
population  is  established  and  confined 
to  Badlands  National  Park. 

Service  Response:  At  this  time,  the 
recovery  goals  for  completely  removing 
the  species  from  the  protections  of  the 
Act  are  not  defined,  but  recovery  of  this 
species  will  depend  on  more  than  viable 
populations  of  ferrets  at  Badlands 
National  Park  or  other  National  Parks. 
The  Black-footed  Ferret  Recovery  Plan 
(U.S.  Fish  and  Wildlife  Service,  1988) 
lists  the  requirements  for  downlisting 
the  species  from  endangered  to 
threatened,  including  "encouraging  the 
widest  possible  distribution  of 
reintroduced  animals  throughout  their 
historical  range."  It  is  imperative  that 
sites  outside  of  the  few  National  Parks 
with  suitable  prairie  habitat  are  used  to 
ensure  the  widest  distribution  of  this 
species  across  its  historic  habitat  and  to 
avoid  the  possibility  of  a  catastrophic 
event  devastating  the  species  once 
again. 

Issue  10:  Some  commenters  raised 
concerns  that  reintroduced  ferrets  may 
carry  diseases. 
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Senice  Response:  Under  8(b} 
•"Disease"  of  the  SUPPLEMENTARY 
INFORMATION  section  of  tiiis  final  rule, 
^e  address  the  implications  of  disease 
to  the  success  of  the  actions  under  this 
hile.  Management  plans  for  ferret 
i:«introductions  in  South  Dakota  also 
have  contingencies  developed  relating 
to  disease  management.  These 
contingencies  include:  Vaccinating  all 
black-footed  ferrets  prior  to  release  into 
pre-release  conditioning  pens, 
vaccinating  black-footed  ferret  kits  at 
least  once  prior  to  release,  re- 
administering  medications  to  ferrets 
'captured  during  monitoring, 
discouraging  presence  of  domestic  dogs 
near  the  pre-conditioning  pens,  and 
encouraging  routine  vaccination  of  dogs. 
Management  plans  also  call  for 
continued  monitoring  of  prairie  dog 
populations  and  certain  predators  to 
determine  if  various  disease  outbreaks 
kie  occurring.  It  is  the  Service  and 
Tribe's  intent  to  avoid  any  disease 
Outbreaks. 

Issue  1 1 :  Commenters  also  expressed 
concern  that  prairie  dog  colonies  on 
Tribal  Trust  lands  could  result  in  less 
fevenue  generated  from  grcizing  receipts 
ior  the  Tribe  and  Allottees. 

Service  Response:  The  Rosebud 
Prairie  Management  Plan  proposes  to 
offset  the  loss  of  revenue  to  the  Tribe 
and  Allottees  by  making  a  payment  to 
those  entities  with  prairie  dog  colonies 
on  Tribal  Trust  Lands.  The  efforts  to 
develop  a  payment  to  offset  revenue  loss 
from  prairie  dogs  was  developed  in 
response  to  comments  received  at 
informational  meetings  and 
incorporated  into  the  Rosebud  Prairie 
Management  Plan. 
j  Issue  12:  Other  commenters  voiced 
Concern  that  an  incentive  payment  for 
prairie  dogs  might  make  individuals 
uninterested  in  prairie  dog  control. 

Service  Response:  Any  payments  for 
prairie  dog  acreage  will  be  at  the 
discretion  of  the  Rosebud  Sioux  Tribe. 

Issue  13:  Some  commehters 
mentioned  that  prairie  dog  control  and 
management  is  needed  before 
reintroducing  ferrets  on  Rosebud 
Reservation. 

Service  Response:  The  Rosebud 
Prairie  Management  Plan  will  actively 
manage  the  existing  prairie  dog 
population  on  Trust  lands  including 
prairie  dog  control  and  range 
improvements.  Ferret  reintroduction 
will  not  affect  the  ability  to  control 
prairie  dogs  in  the  counties  designated 
as  part  of  the  Experimental  Population 
Area. 

Issue  14:  Some  commenters  asked 
what  the  penalties  are  for  killing  black- 
footed  ferrets  while  driving  cars  or 


conducting  other  activities  in  the 
Experimental  Population  Area. 

Service  Response:  Section  8.(e) 
"Mortality"  of  this  final  rule  addresses 
the  issue  of  incidental  take  of  black- 
footed  ferrets  within  the  Experimental 
Population  Area.  Basically^  any  take  of 
a  ferret  within  the  experimental 
population  boundary  that  is  incidental 
to  an  otherwise  lawful  activity  will  not 
constitute  "knowing  take"  for  the 
purposes  of  this  regulation. 
Consequently,  we  will  investigate  any 
ferret  killed  by  an  automobile  or  by 
other  actions  to  determine  if  the  death 
was  entirely  accidental,  or  whether 
there  was  any  intention  to  deliberately 
kill  the  ferret.  If  the  ferret  was  killed 
unintentionally  and  reasonable  care  was 
given  to  avoid  the  ferret,  there  will  be 
no  penalty  for  killing  of  the  ferret.  All 
ferret  deaths  must  be  reported  (see 
ADDRESSES  section)  so  that  cause  of 
death  can  be  determined  and  to  assist 
the  Tribe  in  maintenance  of  its  records 
on  the  status  of  the  reintroduced 
population. 

Issue  15:  Some  conunenters  asked, 
"What  are  the  effects  of  the  proposal  on 
private  lands?' 

Service  Response:  This  NEP    , 
designation  will  impose  no  additional 
restrictions  on  activities  on  private 
lands  other  than  those  that  currently 
exist,  except  for  restricting  intentional 
take  of  the  reintroduced  ferrets.  This 
NEP  designation  relaxes  the 
consultation  process  under  section  7  of 
the  Act  for  any  activity  requiring 
Federal  approval.  For  example,  prairie 
dog  control  on  private  lands  will 
continue  to  be  subject  to  the  rodenticide 
label  restrictions.  Killing  a  black-footed 
ferret  on  private  lands  requires  reporting 
the  incident  to  the  proper  authorities  for 
determination  of  whether  the  take  was 
incidental  or  intentional.  The  black- 
footed  ferret  management  plans 
prepared  for  the  Rosebud  reintroduction 
effort  predict  that  all  current  land  uses 
on  private  lands  in  these  areas  will 
continue  to  operate  following 
reintroduction  of  black-footed  ferrets. 

Effective  Date  Justification 

We  find  good  cause  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3))  to  make  tiiis  rule  effective 
upon  publication.  Making  this  rule 
effective  immediately  allows  for  the 
timely  transfer  of  suitable  black-footed 
ferret  preconditioned  animals  or  those 
that  are  wild-born  to  the  Experimental 
Population  Area.  The  following 
biological  considerations  necessitate 
this  approach.  Weather  conditions  may 
preclude  the  ability  to  frap  and  move 
wild-bom  ferrets.  The  opportunity  to 
release  ferrets  on  Rosebud  Tribal  Trust 


lands  is  dependent  upon  the  availability 
of  animals  for  translocation,  which  may 
be  limited  in  the  captive  population. 
The  success  of  the  reintroduction  effort 
may  be  related,  at  least  in  part,  "to  the 
ability  to  release  animals  immediately 
upon  publication  of  this  rule.  Therefore, 
we  are  making  this  rule  effective 
immediately  upon  publication. 

Required  Determinatioiis 

Regulatory  Planning  and  Review  (E.O. 
12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  the  designation 
of  NEP  status  for  the  black-footed  ferret 
reintroduction  into  south-central  South 
Dakota  is  not  a  significant  regulatory 
action  subject  to  Office  of  Management 
and  Budget  review.  This  rule  will  not 
have  an  annual  economic  effect  of  $100 
million  and  will  not  have  an  adverse 
effect  upon  any  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  Therefore,  a 
cost-benefit  and  economic  analysis  is 
not  required. 

Lands  within  the  Experimental 
Population  Area  affected  by  this  rule 
include  Gregory.  Mellette.  Todd,  and 
Tripp  Counties  in  South  Dakota.  The 
primary  reinfroduction  area  where 
ferrets  will  be  released  is  Rosebud 
Tribal  Trust  lands  in  Todd  County,  and 
most  of  the  prairie  dog  colonies  within 
the  primary  release  area  are  on  these 
lands.  Prairie  dog  colonies  off  the 
Rosebud  Tribal  Trust  lands  but  within 
the  primary  reintroduction  area  and 
those  colonies  within  Experimental 
Population  Area  but  outside  the  primary 
reintroduction  area  are  not  needed  for 
the  Reservation  reintroduction  effort  to 
have  a  successful  site.  Lemd  uses  on 
private.  Tribal,  and  State  school  lands 
will  not  be  hindered  by  the  proposal, 
and  only  voluntary  participation  by 
private  landowners  will  occur. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  plaimed  by  another 
agency.  Federal  agencies  most  interested 
in  this  rulemaking  are  primarily  other 
Department  of  the  Interior  bureaus  [i.e., 
Bureau  of  Indian  Affairs)  and  the 
Department  of  Agriculture  (Forest 
Service).  This  rulemaking  is  consistent 
with  the  policies  and  guidelines  of  the 
other  Interior  bureaus.  Because  of  the 
substantial  regulatory'  relief  provided  by 
the  N'EP  designation,  we  believe  the 
reintroduction  of  the  black-footed  ferret 
in  the  areas  described  will  not  conflict 
with  existing  human  activities  or  hinder 
public  utilization  of  the  area. 

This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
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of  their  recipients.  This  rule  will  not 
raise  novel  legal  or  policy  issues.  The 
Service  has  previously  designated 
experimental  populations  of  black- 
footed  ferrets  at  seven  other  locations 
(in  Colorado/Utah,  Montana.  South 
Dakota,  Arizona,  and  Wyoming)  and  for 
other  species  at  numerous  locations 
throughout  the  nation. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  area  affected  by 
this  rule  consists  of  the  Rosebud  hidian 
Reservation,  and  private,  Federal,  and 
State  lands  that  fall  within  the  south- 
central  tier  of  coimties  in  South  Dakota 
(Mellette,  Todd,  Tripp,  and  Gregory 
Counties).  Reintroduction  of  ferrets 
allowed  by  this  rule  will  not  have  any 
significant  effect  on  recreational 
activities  in  the  Experimental 
Population  Area.  We  do  not  expect  any 
closures  of  roads,  trails,  or  other 
recreational  areas.  Suspension  of  prairie 
dog  shooting  for  ferret  management 
purposes  will  be  localized  and 
prescribed  by  the  Tribe.  We  do  not 
expect  ferret  reintroduction  activities  to 
affect  grazing  operations,  resource 
development  actions,  or  the  status  of 
any  other  plant  or  animal  species  within 
the  release  area.  Because  participation 
in  ferret  reintroduction  by  private 
landowners  is  voluntary,  this 
rulemaking  is  not  expected  to  have  any 
significant  impact  on  private  activities 
in  the  affected  area.  The  designation  of 
the  NEP  in  this  rule  will  significantly 
reduce  the  regulatory  requirements 
regarding  the  reintroduction  of  these 
ferrets,  will  not  create  inconsistencies 
with  other  agency  actions,  and  will  not 
conflict  with  existing  or  proposed 
human  activity,  or  Tribal  and  public  use 
of  the  land. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  nde  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  not  have  an  aimual  effect 
on  the  economy  of  $100  million  or  more 
for  reasons  outlined  above.  It  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Fedend,  State,  or  local  government 
agencies,  or  geographic  regions.  The 
rule  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 


Unfunded  Mandates  Reform  Act 

The  NEP  designation  will  not  place 
any  additional  requirements  on  any  city, 
county,  or  other  local  municipalities. 
The  specific  site  designated  for  release 
of  the  experimental  population  of  ferrets 
is  predominantly  Rosebud  Sioux  Tribal 
Trust  land  administered  by  the  Rosebud 
Sioux  Tribe,  who  support  this  project. 
The  State  of  South  Dakota  has  expressed 
support  for  accomplishing  the 
reintroduction  through  a  nonessential 
experimental  designation.  Accordingly, 
this  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Govenunent  Agency  Plan  is  not 
required.  Since  this  rulemaking  does  not 
require  that  any  action  be  taken  by  local 
or  State  government  or  private  entities, 
we  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities  (i.e.,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Act). 

Takings  (E.0. 12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  Designating 
reintroduced  populations  of  federally 
listed  species  as  NEPs  significantly 
reduces  the  Act's  regulatory 
requirements  with  respect  to  the 
reintroduced  listed  species  within  the 
NEP.  Under  NEP  designations,  the  Act 
requires  a  Federal  agency  to  confer  with 
the  Service  if  the  agency  determines  its 
action  within  the  NEP  is  likely  to 
jeopardize  the  continued  existence  of 
the  reintroduced  species.  However,  even 
if  an  agency  action  totally  eliminated  a 
reintroduced  species  fi-om  an  NEP  and 
jeopardized  the  species'  continued 
existence,  the  Act  does  not  compel  a 
Fedend  agency  to  stop  a  project,  deny 
issuing  a  permit,  or  cease  any  activity. 
Additionally,  regulatory  relief  can  be 
provided  regarding  take  of  reintroduced 
species  within  NEPs,  and  a  special  rule 
has  been  developed  stipulating  that 
unintentional  take  (including  killing  or 
injuring)  of  the  reintroduced  black- 
footed  ferrets  will  not  be  a  violation  of 
the  Act,  when  such  take  is  incidental  to 
an  otherwise  legal  activity  (e.g., 
livestock  management,  mineral 
development)  that  is  in  accordance  with 
Federal,  Tribal.  State,  and  local  laws 
and  regidations. 

MoA  of  the  lands  within  the  primary 
reintroduction  area  are  administered  by 
the  Rosebud  Sioux  Tribe.  Multiple-use 
mcmagement  of  these  lands  by  industry 
and  recreation  interests  will  not  change 


as  a  result  of  the  experimental 
designation.  Private  landowners  within 
the  Experimental  Population  Area  will 
still  be  allowed  to  conduct  lawful 
control  of  prairie  dogs,  and  may  elect  to 
have  black-footed  ferrets  removed  from 
their  land  should  ferrets  move  to  private 
lands.  Because  of  the  substantial 
regulatory  relief  provided  by  NEP 
designations,  we  do  not  believe  the 
reintroduction  of  ferrets  will  conflict 
with  existing  human  activities  or  hinder 
public  use  of  the  area.  The  South  Dakota 
Department  of  Game,  Fish,  and  Parks 
has  previously  endorsed  ferret 
reintroductions  under  NEP  designations 
and  continues  to  do  so  for  this  effort. 
The  NEP  designation  will  not  require 
the  South  Dakota  Department  of  Game, 
Fish,  and  Parks  to  specifically  manage 
for  reintroduced  ferrets.  A  takings 
implication  assessment  is  not  required. 

Federalism  (E.0. 13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the' 
preparation  of  a  Federalism  Assessment. 
As  stated  above,  most  of  the  lands 
within  the  primary  reintroduction  cirea 
are  Tribal  Trust  lands,  and  multiple-use 
management  of  these  lands  will  not 
change  to  acconunodate  black-footed 
ferrets.  The  designation  will  not  impose 
any  new  restrictions  on  the  State  of 
South  Dakota.  The  Service  has 
coordinated  extensively  with  the  Tribe 
and  State  of  South  Dakota,  and  they 
endorse  the  NEP  designation  as  the  only 
feasible  way  to  pursue  ferret  recovery  in 
the  area.  A  Federalism  Assessment  is 
not  required. 

Qvil  Justice  Reform  (E.G.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior 
has  determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  applicable  standards  provided 
in  sections  3(a)  cind  3(b)(2)  of  the  order. 

Paperwork  Reduction  Act 

This  regulation  contains  information 
collection  requirements  imder  the 
Paperwork  Reduction  Act  (and  approval 
by  the  Office  of  Management  and 
Budget  (OMB))  under  44  U.S.C.  3501  et 
seq.  The  collected  information  covers 
general  take  or  removal,  depredation- 
related  take,  and  specimen  collection. 
Authorization  for  this  information 
collection  has  been  approved  by  OMB 
and  has  been  assigned  OMB  control 
number  1018-0095,  which  expires 
October  31,  2004.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  current 
valid  OMB  control  niunber. 
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National  Environmental  Policy  Act 

;  We  have  analyzed  this  nde  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  of 
1969.  We  have  prepared  an 
environmental  assessment  as  defined 
under  the  authority  of  NEPA,  which  is 
available  from  the  Service  office 
identified  in  the  ADDRESSES  section.  In 
that  environmental  assessment,  we 
determined  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes  (E.G.  13175) 

i  In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govenunent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  we  have  closely 
coordinated  this  rule  with  the  affected 
tribe,  the  Rosebud  Sioux  Tribe. 
Throughout  development  of  this  rule, 
we  have  maintained  regular  contact 
with  the  Rosebud  Sioux  Tribe  and  have 
received  their  support  for  this 
reintroduction  and  NEP  designation. 

Energy  Supply,  Distribution,  or  Use 
(E.O.  13211) 

On  May  18,  2001,  the  President  issued 
Elxecutive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
imdertaking  certain  actions.  Because 
this  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  and 
use.  Therefore,  this  action  is  a  not  a 
significant  energy  action,  and  no 
Statement  of  Energy  Effects  is  required. 
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section).  ' 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 

■  Accordingly,  we  amend  part  1 7, 
subchapter  B  of  chapter  I,  title  50  of  the 
U.S.  Code  of  Federal  Regulations,  as  set 
forth  below: 

PARTI  7— [AMENDED] 

■  1 .  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.11(h)  by  revising  the 
existing  entry  for  "Ferret,  black-footed" 
under  "MAMMALS"  to  read  as  follows: 

§  1 7.1 1     Endangered  and  threatened 
wildlife. 


(h)* 
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Species 

Historic 
range 

Vertebrate  popu- 
lation where  en- 
dangered or 
threatened 

Status 

When 
listed 

Critical           Special 
habitat             rules 

Common  name           Scientific  name 

Mammals 

«                            * 

* 

• 

* 

* 

* 

Ferret,  black-footed     Mustela  nigripes  ... 
Do do  

Western  U.S.A., 
Western  Canada. 

do  

Entire,  except 
where  listed  as 
an  experimental 
population. 

U.S.A.  (specified 
portions  of  AZ, 
CO,  MT,  SD, 
UT,  and  WY, 
see  17.84(g)(9)). 

E 
XN 

1,3,433,545, 
546,  582,  646. 
703,  737. 

433,  545,  546, 
582,  646,  703, 
737. 

NA     NA 
NA     17.84(g) 

*                                                                * 

* 

• 

* 

• 

• 
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■  3.  Amend  §  17.84  by  revising 
paragraphs  (g}(l)  and  (g)(4)(iii)  and  by 
adding  paragraphs  (g)(6)(vii)  and 
(g)(9){vii)  to  read  as  follows,  and  by 
adding  a  map  to  follow  the  existing  maps 
at  the  end  of  this  paragraph  (g): 

§17.84    Special  rules— vertebrates. 

***** 

(g)  Black-footed  ferret  (Mustela 
nigripes). 

(1)  The  black-footed  ferret 
populations  identified  in  paragraph 
(g){9)(i)  through  (vii)  of  this  section  are 
nonessential  experimental  populations. 
We  will  manage  each  of  these 
populations  in  accordance  with  their 
respective  management  plans. 
***** 

(41  *      *     ,* 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  Little  Snake  Black- 
footed  Ferret  Management  Area/Coyote 
Basin  Primary  Management  Zone  or  the 
Rosebud  Sioux  Reservation 
Experimental  Population  Area  when 


that  relocation  is  necessary  to  protect 
the  ferret  or  is  requested  by  an  affected 
landowner  or  land  manager,  or  whose 
removal  is  requested  pursuant  to 
paragraph  {g)(12)  of  this  section. 
***** 

(6)  *   *   * 

(vii)  Report  such  taking  in  the 
Rosebud  Sioux  Reservation 
Experimental  Population  Area  to  the 
Field  Supervisor.  Ecological  Services. 
U.S.  Fish  and  Wildlife  Service.  Pierre, 
South  Dakota  (telephone  605/224- 
8693). 

***** 

(9)  *    *    * 

(vii)  The  Rosebud  Sioux  Reservation 
Experimental  Population  Area  is  shown 
on  the  map  of  south-central  South 
Dakota  at  the  end  of  paragraph  (g)  of  this 
section.  The  boundaries  of  the 
nonessential  experimental  population 
area  include  all  of  Gregory,  Mellette, 
Todd,  and  Tripp  Counties  in  South 
Dakota.  Any  black-footed  ferret  foimd 
within  these  foiu  coimties  will  be 


considered  part  of  the  nonessential 
experimental  population  after  the  first 
breeding  season  following  the  first  year 
of  black-footed  ferret  release.  A  black- 
footed  ferret  occurring  outside  the 
nonessential  experimental  population 
area  in  south-central  South  Dakota  will 
initially  be  considered  as  endangered 
but  may  be  captiu-ed  for  genetic  testing. 
If  necessary,  disposition  of  the  captured 
animal  may  occur  in  the  following 
ways: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  we  may  rettim 
it  to  the  reintroduction  area  or  to  a 
captive-breeding  facility. 

(B)  If  an  animal  is  determined  to  be 
genetically  imrelated  to  the 
experimental  population,  we  will  place 
it  in  captivity  under  an  existing 
contingency  plan.  Up  to  nine  black- 
footed  ferrets  may  be  taken  for  use  in 
the  captive-breeding  program. 
***** 

BILUNG  CODE  4310-5S-P 
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Dated:  April  16,  2003. 
Paul  Hoflinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  03-12199  Filed  5-15-03;  8:45  am] 

BILLING  CODE  431&-55-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

[DocKet  No.  00O4O7096-OO9&-01 ;  1.0. 
051 203  A] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  (NE)  Multispecies 
Fishery;  Commercial  Haddock  Harvest 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Removal  of  haddock  daily  trip 

limit. 

summary:  NMFS  annoimces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  is  suspending 
the  haddock  daily  trip  limit  for  the 
groundfish  fishery  for  the  remainder  of 
the  2003  fishing  year.  The  Regional 
Administrator  has  projected  that  less 
than  75  percent  of  the  haddock  target 
total  allowable  catch  (TAG)  will  be 
harvested  for  the  2003  fishing  year 
under  the  restrictive  daily  trip  limits. 
This  action  is  intended  to  allow 
fishermen  to  catch  the  haddock  TAG, 
without  exceeding  it. 


DATES:  Effective  May  13.  2003  through 
April  30,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Ghinn,  Fishery  Management 
Specialist,  978-281-9218. 
SUPPLEMENTARY  INFORMATION: 
Framework  Adjustment  33  to  the  NE 
Multispecies  Fishery  Management  Plan, 
which  became  effective  May  1,  2000, 
implemented  the  current  haddock  trip 
limit  regulations  (65  FR  21658,  April  24, 
2000).  To  ensure  that  haddock  landings 
do  not  exceed  the  appropriate  target 
TAG,  Framework  33  established  a 
haddock  trip  limit  of  3,000  lb  (1,360.8 
kg)  per  NE  multispecies  day-at-sea 
(DAS)  fished  and  a  maximiun  trip  limit 
of  30,000  lb  (13,608  kg)  of  haddock  for 
the  period  May  1  through  September  30; 
and  5,000  lb  (2,268  kg)  of  haddock  per 
DAS  and  50,000  lb  (22,680  kg)  per  trip 
ft'om  October  1  through  April  30. 
Framework  33  also  provided  a 
mechanism  to  adjust  the  haddock  trip 
limit  based  upon  the  percentage  of  TAG 
that  is  projected  to  be  harvested.  Section 
648.86(a)(l)(iii){B)  specifies  that,  if  the 
Regional  Administrator  projects  that 
less  than  75  percent  of  the  haddock 
target  TAG  will  be  harvested  in  the 
fishing  year,  the  trip  limit  may  be 
adjusted.  Fiulher,  this  section  stipulates 
that  NMFS  will  publish  notification  in 
the  Federal  Register  informing  the 
public  of  the  date  of  any  changes  to  the 
trip  limit. 

Based  on  the  March,  2002,  "Final 
Report  of  the  Working  Group  on  Re- 
Evaluation  of  Biological  Reference 
Points  for  New  England  Groimdfish," 
(Report)  the  appropriate  Georges  Bank 
haddock  target  TAG  for  the  2002  fishing 
year  was  estimated  to  be  17,337  mt.  A 


subsequent  assessment  of  Georges  Bank 
haddock  by  the  Groimdfish  Assessment 
Review  Meeting  (GARM,  October  2002) 
calculated  a  stock  size  similar  to  that 
noted  in  the  March,  2002,  Report. 
Therefore,  the  target  TAG  for  the  2003 
fishing  year  remains  at  17,337  mt.  Based 
on  recent  historical  fishing  practices, 
the  Regional  Administrator  has 
projected  that  less  than  75  percent  of  the 
haddock  target  TAG  for  the  2003  fishing 
year  will  be  harvested  by  April  30,  2004, 
and  has  therefore  determined  that 
suspending  the  3,000-lb  (1,360.8-kg) 
and  5.000-lb  (2,268-kg)  daily  haddock 
trip  limits  through  April  30,  2004,  while 
retaining  the  associated  30,000-lb 
(13,608-kg)  and  50,000-lb  (22,680-kg) 
per  trip  possession  limits  for  May  1 
through  September  30,  2003,  and 
October  1  through  April  30,  2004, 
respectively,  will  provide  the  industry 
with  the  opportimity  to  harvest  the 
target  TAG  for  the  2003  fishing  year.  In 
order  to  prevent  the  TAG  fi'om  being 
exceeded,  the  Regional  Administrator 
may  adjust  this  possession  limit  again 
through  publication  of  a  notification  in 
the  Federal  Register,  pursuant  to 
§648.86(a)(l)(iii). 

Gassification 

This  action  is  required  by  50  GFR  part 
648  and  is  exempt  firom  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  12,  2003. 
Bruce  C.  M orehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12299  Filed  5-13-03;  2:38  pm] 
BILUNG  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN3150-AG42 

Risk-Informed  Categorization  and 
Treatment  of  Structures,  Systems  and 
Components  for  Nuclear  Power 
Reactors 

AGENCY:  Nuclear  Regulatory 

Gommission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Gommission  (NRG)  is  proposing  to 
amend  its  regulations  to  provide  an 
alternative  approach  for  establishing  the 
requirements  for  treatment  of  structures, 
systems  and  components  (SSGs)  for 
nuclear  power  reactors  using  a  risk- 
informed  method  of  categorizing  SSGs 
according  to  their  safety  significance. 
The  proposed  amendment  would  revise 
requirements  with  respect  to  "special 
treatment,"  that  is,  those  requirements 
that  provide  increased  assurance 
(beyond  normal  industrial  practices) 
that  SSGs  perform  their  design  basis 
functions.  This  proposed  amendment 
would  permit  licensees  (and  applicants 
for  licenses)  to  remove  SSGs  of  low 
safety  significance  from  the  scope  of 
certain  identified  special  treatment 
requirements  and  revise  requirements 
for  SSGs  of  greater  safety  significance.  In 
addition  to  the  rulemaking  and  its 
associated  analyses,  the  Gommission  is 
also  proposing  a  draft  regulatory  guide 
to  implement  the  rule. 
DATES:  Submit  comments  by  July  30, 
2003.  Gomments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Gommission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
"by  any  one  of  the  following  methods. 
Please  include  the  following  nimnber 
(RIN  3150-AG42)  in  the  subject  line  of 
your  comments.  Gomments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available 


to  the  public  in  their  entirety  on  the 
NRG  rulemaking  web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Gommission, 
Washington,  DG  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrt:.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRG's  rulemaking 
web  site  at  http://ruleforum.llnI.gov. 
Address  questions  about  our  rulemaking 
website  to  Garol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Gommission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRG's  Public 
Document  Room  (PDR),  Public  File  Area 
01  F21,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRG 
rulemaking  web  site  at  http:// 
ruleforum.llnl.gov. 

Publicly  available  dociunents  created 
or  received  at  the  NRG  after  November 
1,  1999,  are  available  electronically  at 
the  NRG's  Electronic  Reading  Room  at 
http  ://wHrv^.nrc.gov/NRC/ ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRG's 
Agencjrwide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRG's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRG 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  Reed,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Gommission,  Washington,  DG  20555- 
0001;  telephone  (301)  415-1462;  e-mail: 
tar@jirc.gov. 

SUPPLEMENTARY  INFORMATION: 
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XrV.  Paperwork  Reduction  Act  Statement 
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XVI.  Regulatory  Flexibility  Act  Certification 
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I.  Background 

The  NRG  has  established  a  set  of 
regulatory  requirements  for  commercial 
nuclear  reactors  to  ensure  that  a  reactor 
facility  does  not  impose  an  undue  risk 
to  the  health  and  safety  of  the  public, 
thereby  providing  reasonable  assurance 
of  adequate  protection  to  public  health 
and  safety.  The  current  body  of  NRG 
regulations  and  their  implementation 
are  largely  based  on  a  "deterministic" 
approach. 

This  deterministic  approach 
establishes  requirements  for  engineering 
margin,  quality  assurance  in  design, 
manufacUire,  and  construction.  In 
addition,  it  assumes  that  adverse 
conditions  can  exist  (e.g.,  equipment 
failures  and  hiunan  errors)  and 
establishes  a  specific  set  of  design  basis 
events  (DBFs).  The  deterministic 
approach  contains  implied  elements  of 
probability  (qualitative  risk 
considerations),  from  the  selection  of 
accidents  to  be  analyzed  (e.g.,  reactor 
vessel  rupture  is  considered  too 
improbable  to  be  included)  to  the 
system  level  requirements  for 
emergency  core  cooling  (e.g.,  safety  train 
redundancy  and  protection  against 
single  failure).  The  deterministic 
approach  then  requires  that  the  licensed 
facility  include  safety  ^stems  capable 
of  preventing  and/or  mitigating  the 
consequences  of  those  DBFs  to  protect 
public  health  and  safety.  Those  SSGs 
nedessary  to  defend  against  the  DBFs 
were  defined  as  "safety-related,"  and 
these  SSGs  were  the  subject  of  many 
regulatory  requirements  designed  to 
ensure  that  they  were  of  high  quality, 
high  reliability,  and  had  capability  to 
perform  during  postulated  design  basis 
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conditions.  Typically,  the  regulations 
establish  the  scope  of  SSCs  that  receive 
special  treatment  using  one  of  three 
different  terms:  "safety-related." 
"important  to  safety,"  or  "basic 
component."  The  terms  "safety-related" 
and  "basic  component"  are  defined  in 
the  regulations,  while  "important  to 
safety"  (used  principally  in  the  general 
design  criteria  of  Appendix  A  to  10  CFR 
part  50)  is  not  explicitly  defined. 

These  prescriptive  requirements  as  to 
how  licensees  were  to  treat  SSCs, 
especially  those  that  are  defined  as 
"safety-related,"  are  referred  to  in  the 
rulemaking  as  "special  treatment 
requirements."  These  requirements 
were  developed  to  provide  greater 
assurance  that  these  SSCs  would 
perform  their  functions  under  particular 
conditions  (e.g.,  seismic  events,  or  harsh 
environments),  with  high  quality  and 
•reliability,  for  as  long  as  they  are  part  of 
the  plant.  These  include  particular 
examination  techniques,  testing 
strategies,  documentation  requirements, 
personnel  qualification  requirements, 
independent  oversight,  etc.  hi  many 
instances,  these  "special  treatment" 
requirements  were  developed  as  a 
means  to  gain  assiu'ance  when  more 
direct  measures,  e.g.,  testing  under 
design  basis  conditions  or  routine 
operation,  could  not  show  that  SSCs 
were  functionally  capable. 

Special  treatment  requirements  are 
imposed  on  nuclear  reactor  applicants 
and  licensees  through  numerous 
regulations  that  have  been  issued  since 
the  1960's.  These  requirements  specify 
different  scopes  of  equipment  for 
different  special  treatment  requirements 
depending  on  the  specific  regulatory 
concern,  but  are  derived  from 
consideration  of  the  deterministic  DBEs. 

Treatment  for  an  SSC,  as  a  general 
term  and  as  it  will  be  used  in  this 
rulemaking,  refers  to  activities, 
processes,  and/ or  controls  that  are 
performed  or  used  in  the  design, 
installation,  maintenance,  and  operation 
of  structures,  systems,  or  components  as 
a  means  of  (1)  specifying  and  procuring 
SSCs  that  satisfy  performance 
requirements;  (2)  verifying  over  time 
that  performance  is  maintained;  (3) 
controlling  activities  that  could  impact 
performance;  and  (4)  providing 
assessment  and  feedback  of  results  to 
adjust  activities  as  needed  to  meet 
desired  outcomes.  Treatment  includes, 
but  is  not  limited  to,  quality  assurance, 
testing,  inspection,  condition 
monitoring,  assessment,  evaluation,  and 
resolution  of  deviations.  The  distinction 
between  "treatment"  and  "special 
treatment"  is  the  degree  of  NRC 
specification  as  to  what  must  be 


implemented  for  particular  SSCs  or  for 
particular  conditions. 

Defense-in-depth  is  an  element  of  the 
NRC's  safety  philosophy  that  employs 
successive  measures  to  prevent 
accidents  or  mitigate  damage  if  a 
malfunction,  accident,  or  naturally 
caused  event  occurs  at  a  nuclear  facility. 
Defense-in-depth  is  a  philosophy  used 
by  the  NRC  to  provide  redimdancy  as 
well  as  the  philosophy  of  a  multiple- 
barrier  approach  against  fission  product 
releases.  The  defense-in-depth 
philosophy  ensiues  that  safety  will  not 
be  wholly  dependent  on  any  single 
element  of  the  design,  construction, 
maintenance,  or  operation  of  a  nuclear 
facility.  The  net  effect  of  incorporating 
defense-in-depth  into  design, 
construction,  maintenance,  and 
operation  is  that  the  facility  or  system 
in  question  tends  to  be  more  tolerant  of 
failures  and  external  challenges. 

A  probabilistic  approach  to  regulation 
enhances  and  extends  the  traditional 
deterministic  approach  by  allowing 
consideration  of  a  broader  set  of 
potential  challenges  to  safety,  providing 
a  logical  means  for  prioritizing  these 
challenges  based  on  safety  significance, 
and  allowing  consideration  of  a  broader 
set  of  resources  to  defend  against  these 
challenges.  Until  the  accident  at  Three 
Mile  Island  (TMI),  the  NRC  only  used 
probabilistic  criteria  in  specialized 
areas,  such  as  for  certain  man-made 
hazards  and  for  natural  hazards  (with 
respect  to  initiating  event  frequency). 
The  major  investigations  of  the  TMI 
accident  recommended  that 
probabilistic  risk  assessment  (PRA) 
techniques  be  used  more  widely  to 
augment  traditional  nonprobabilistic 
methods  of  analyzing  plant  safety. 
In  contrast  to  the  deterministic 
approach,  PRAs  address  credible 
initiating  events  by  assessing  the  event 
frequency.  Mitigating  system  reliability 
is  then  assessed,  including  the  potential 
for  common  cause  failures.  The 
probabilistic  treatment  goes  beyond  the 
single  failure  requirements  used  in  the 
deterministic  approach.  The 
probabilistic  approach  to  regidation  is 
therefore  considered  an  extension  and 
enhancement  of  traditional  regulation 
by  considering  risk  in  a  more  coherent 
and  complete  manner. 

The  primary  need  for  improving  the 
implementation  of  defense-in-depth  in  a 
risk-informed  regulatory  system  is 
guidance  to  determine  how  many 
measures  are  appropriate  and  how  good 
these  shoidd  be.  Instead  of  merely 
relying  on  bottom-line  risk  estimates, 
defense-in-depth  is  invoked  as  a  strategy 
to  ensure  public  safety  given  there  exists 
both  unquantified  and  unquantifiable 
imcertainty  in  engineering  analyses 


(both  deterministic  and  risk 
assessments). 

Risk  insights  can  make  the  elements 
of  defense-in-depth  clearer  by 
quantifying  them  to  the  extent 
practicable.  Although  the  uncertainties 
associated  with  the  importance  of  some 
elements  of  defense  may  be  substantial, 
the  fact  that  these  elements  and 
uncertainties  have  been  quantified  can 
aid  in  determining  how  much  defense 
makes  regulatory  sense.  Decisions  on 
the  adequacy  of,  or  the  necessity  for, 
elements  of  defense  should  reflect  risk 
insights  gained  through  identification  of 
the  individual  performance  of  each 
defense  system  in  relation  to  overall 
performance. 

The  Commission  published  a  Policy 
Statement  on  the  Use  of  Probabilistic 
Risk  Assessment  (PRA)  on  August  16, 
1995  (60  FR  42622).  In  the  policy 
statement,  the  Commission  stated  that 
the  use  of  PRA  technology  should  be 
increased  in  all  regulatory  matters  to  the 
extent  supported  by  the  state  of  the  art 
in  PRA  methods  and  data,  and  in  a 
manner  that  supports  the  NRC's 
traditional  defense-in-depth  philosophy. 
The  policy  statement  also  stated  that  in 
making  regulatory  judgments,  the 
Commission's  safety  goals  for  nuclear 
power  reactors  and  subsidiary 
numerical  objectives  (on  core  damage 
frequency  and  containment 
performance)  should  be  used  with 
appropriate  consideration  of 
uncertainties. 

To  implement  this  Commission 
policy,  the  staff  developed  guidance  on 
the  use  of  risk  information  for  reactor 
license  amendments  and  issued 
Regulatory  Guide  (RG)  1.174.  This  RG 
provided  guidance  on  an  acceptable 
approach  to  risk-informed  decision- 
making consistent  with  the 
Commission's  policy,  including  a  set  of 
key  principles.  These  principles 
include: 

(1)  Be  consistent  with  the  defense-in- 
depth  philosophy; 

(2)  Maintain  sufficient  safety  margins; 

(3)  Any  changes  allowed  must  result 
in  only  a  small  increase  in  core  damage 
frequency  or  risk,  consistent  with  the 
intent  of  the  Commission's  Safety  Goal 
Policy  Statement;  and 

(4)  Incorporate  monitoring  and 
performance  measurement  strategies. 

Regulatory  Guide  1.174  states  that 
consistency  with  the  defense-in-depth 
philosophy  will  be  preserved  by 
ensuring  that: 

(1)  A  reasonable  balance  is  preserved 
among  prevention  of  accidents, 
prevention  of  barrier  failure,  and 
mitigation  of  consequences; 

(2)  An  over-reliance  on  programmatic 
activities  to  compensate  for  weaknesses 
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in  equipment  or  device  design  is 
avoided; 

(3)  System  redundancy, 
independence,  and  diversity  are 
preserved  commensurate  with  the 
expected  frequency,  consequences  of 
challenges  to  the  system,  and 
uncertainties  (e.g.,  no  risk  outliers); 
.    (4)  Defenses  against  potential 
common  cause  failures  are  preserved, 
and  the  potential  for  the  introduction  of 
new  common  cause  failure  mechanisms 
is  assessed; 

(5)  The  independence  of  barriers  is 
not  degraded;  and 

(6)  defenses  against  human  errors  are 
preserved. 

n.  Rule  Initiation 

In  addition  to  RG  1.174,  the  NRC  also 
issued  other  regulatory  guides  on  risk- 
informed  approaches  for  specific  types 
of  applications.  These  included  RG 
1.175,  Risk-informed  Inservice  Testing, 
RG  1.176,  Graded  Quality  Assurance, 
RG  1.177,  Risk-informed  Technical 
Specifications,  and  RG  1.178,  Risk- 
informed  Inservice  Inspection.  In  this 
respect,  the  Commission  has  been 
successful  in  developing  and 
implementing  a  regulatory  means  for 
considering  risk  insights  into  the 
cxirrent  regulatory  framework.  One  such 
risk-informed  application,  the  South 
Texas  Project  (STP)  submittal  on  graded 
quality  assurance,  is  particularly 
noteworthy. 

In  March  1996,  STP  Nuclear 
Operating  Company  (STPNOC) 
requested  that  the  NRC  approve  a 
revised  Operations  Quality  Assiuance 
Program  (OQAP)  that  incorporated  the 
methodology  for  grading  quality 
assurance  (QA)  based  on  PRA  insights. 
The  STP  graded  QA  proposal  was  an 
extension  of  the  existing  regulatory 
framework.  Specifically,  the  STP 
approach  continued  to  use  the 
traditional  safety-related  categorization, 
but  allowed  for  gradation  of  safety 
significance  within  the  "safety-related" 
categorization  (consistent  with  10  CFR 
Part  50  Appendix  B)  through  use  of  a 
risk-informed  process.  Following 
extensiverliscussions  with  the  licensee 
and  substantial  review,  the  staff 
approved  the  proposed  revision  to  the 
OQAP  on  November  6,  1997. 
Subsequent  to  NRC's  approval,  STPNOC 
identified  implementation  difficulties 
associated  with  the  graded  QA  program. 
Despite  the  reduced  QA  requirement 
applied  for  a  large  nimiber  of  SSCs  in 
which  the  licensee  judged  to  be  of  low 
safety  significance,  other  regulatory 
requirements  such  as  environmental 
qualification,  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code,  or  seismic 


continue  to  impose  substantial  burdens. 
As  a  result,  the  replacement  of  such  a 
low  safety  significant  component  needs 
to  satisfy  other  special  requirements 
during  a  procurement  process.  These 
requirements  prevented  STPNOC  from 
realizing  the  full  potential  reduction  in 
unnecessary  regulatory  biu-den  for  SSCs 
judged  to  have  little  or  no  safety 
importance.  In  an  effort  to  achieve  the 
full  benefit  of  the  graded  QA  program 
(and  in  fact  go  beyond  the  staff's 
previous  approval  of  graded  QA). 
STPNOC  submitted  a  request,  dated  July 
13,  1999,  asking  for  an  exemption  from 
the  scope  of  numerous  special  treatment 
regulations  (including  10  CFR  50 
Appendix  B)  for  SSCs  categorized  as 
low  safety  significant  or  as  non-risk 
significant.  STPNOC's  exemption  was 
ultimately  approved  by  the  staff  in 
Augiist  2001  (further  discussed  in 
Section  IV.4). 

The  experience  with  graded  QA  was 
a  principal  factor  in  the  NRC's 
determination  that  rule  changes  would 
be  necessary  to  proceed  with  some 
activities  to  risk-inform  requirements. 
The  Commission  also  believes  that  the 
development  of  PRA  technology  and 
decision-making  tools  for  using  risk 
information  together  with  deterministic 
information  supported  rulemaking 
activities  to  edlow  the  NRC  to  refocus 
certain  regulatory  requirements  using 
this  type  of  information. 

Under  Option  2  of  SECY-98-300, 
"Options  for  Risk-Informed  Revisions  to 
10  CFR  Part  50 — 'Domestic  Licensing  of 
Production  and  Utilization  Facilities,'  " 
dated  December  23, 1998,  the  NRC  staff 
recommended  that  risk-informed 
approaches  to  the  application  of  special 
treatment  requirements  be  developed  as 
one  application  of  risk-informed 
regulatory  changes.  Option  2  (also 
referred  to  as  RIP50  Option  2)  addresses 
the  implementation  of  changes  to  the 
scope  of  SSCs  needing  special  treatment 
while  still  providing  assurance  that  the 
SSCs  will  perform  their  design 
functions.  Changes  to  the  requirements 
pertaining  to  the  design  of  the  plant  or 
the  design  basis  accidents  are  not 
included  in  Option  2.  These  technical 
risk-informed  changes  are  addressed 
undier  Option  3  of  SECY-98-300.  The 
Commission  approved  proceeding  with 
Option  2  in  a  staff  requirements 
memorandiun  (SRM)  dated  Jime  8, 1999. 

The  stated  purpose  of  the  "Option  2" 
rulemaking  was  to  develop  an 
alternative  regulatory  framework  that 
enables  licensees,  using  a  risk-informed 
process  for  categorizing  SSCs  according 
to  their  safety  significance  (i.e.,  a 
decision  that  considers  both  traditional 
deterministic  insights  and  risk  insights), 
to  reduce  imnecessary  regulatory 


burden  for  SSCs  of  low  safety 
significance  by  removing  these  SSCs 
from  the  scope  of  special  treatment 
requirements.  As  part  of  this  process, 
those  SSCs  found  to  be  of  risk- 
significance  would  be  brought  under  a 
greater  degree  of  regulatory  control 
through  the  requfrements  being  added 
to  the  rule  designed  to  maintain 
consistency  between  actual  performance 
and  the  performance  considered  in  the 
assessment  process  that  determines 
their  significance.  As  a  result,  both  the 
NRC  staff  and  industry  should  be  able 
to  better  focus  their  resources  on 
regulatory  issues  of  greater  safety 
significance. 

The  Conmiission  directed  the  staff  to 
evaluate  strategies  to  make  the  scope  of 
the  nuclear  power  reactor  regulations 
that  impose  special  treatment  risk- 
informed.  SECY-99-256,  "Rulemaking 
Plan  for  Risk-Informing  Special 
Treatment  Requirements,"  dated 
October  29,  1999,  was  sent  to  the 
Conmiission  to  obtain  approval  for  a 
rulemaking  plan  and  issuance  of  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR).  By  SRM  dated 
January  31,  2000.  the  Commission 
approved  publication  of  the  ANPR  and 
approved  the  rulemaking  plan.  The 
ANPR  was  published  in  the  Federal 
Register  on  March  3,  2000  (65  FR 
11488)  for  a  75-day  comment  period, 
which  ended  on  May  17,  2000.  In  the 
rulemeiking  plan,  the  NRC  proposed  to 
create  a  new  section  within  part  50, 
referred  to  as  §  50.69,  to  contain  these 
alternative  requirements. 

The  Commission  received  more  than 
.  200  comments  in  response  to  the  ANPR. 
The  staff  sent  the  Commission  SECY- 
00-194  "Risk-Informing  Special 
Treatment  Requirements,"  dated 
September  7,  2000,  which  provided  the 
staff's  preliminary  views  on  the  ANPR 
comments  and  additional  thoughts  on 
the  preliminary  regulatory  framework 
for  implementing  a  rule  to  revise  the 
scope  of  special  treatment  requirements 
for  SSCs.  The  comments  from  the  ANPR 
are  further  discussed  in  Section  IV.  1.0 
below. 

The  concept  developed  for  this 
proposed  rule,  discussed  at  length  in  the 
ANPR,  was  to  apply  treatment 
requirements  based  upon  the  safety- 
significance  of  SSCs,  determined 
through  consideration  of  both  risk 
insights  and  deterministic  information. 
Thus,  the  risk-informed  approach 
discussed  in  this  proposed  rule  for 
establishing  an  alternative  scope  of 
SSCs  subject  to  special  treatment 
requirements  uses  both  risk  and 
traditional  deterministic  methods  in  a 
blended  "risk-informed"  approach.  The 
Commission  finds  the  risk-informed 
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approach  outlined  in  RG  1.174  is 
appropriate  for  use  in  this  rulemaking. 

It  is  important  to  note  that  this 
rulemaking  effort,  while  intended  to 
ensure  that  the  scope  of  special 
treatment  requirements  imposed  on 
SSCs  is  risk-informed,  is  not  intended  to 
allow  for  the  elimination  of  SSC 
functional  requirements,  or  to  allow 
equipment  that  is  required  by  the 
deterministic  design  basis  to  be 
removed  from  the  facility  [i.e.,  changes 
to  the  design  of  the  facility  must 
continue  to  meet  the  current 
requirements  governing  design  change, 
most  notably  §  50.59).  Instead,  this 
rulemaking  should  enable  licensees  and 
the  staff  to  focus  their  resources  on  SSCs 
that  make  a  significant  contribution  to 
plant  safety  by  restructuring  the 
regulations  to  allow  an  alternative  risk- 
informed  approach  to  special  treatment. 
Conversely,  for  SSCs  that  do  not 
significantly  contribute  to  plant  safety, 
this  approach  should  allow  an 
acceptable,  though  reduced,  level  of 
assurance  that  these  SSCs  will  satisfy 
functional  requirements. 

m.  Proposed  Regulations 

The  Commission  is  proposing  to 
establish  §  50.69  as  an  alternative  set  of 
requirements  whereby  a  licensee  may 
undertake  categorization  of  its  SSCs 
using  risk  insights  and  adjust  treatment 
requirements  based  upon  their  resulting 
significance.  Under  this  approach,  a 
licensee  would  be  allowed  to  reduce 
special  treatment  requirements  for  SSCs 
that  are  determined  to  be  of  low  safety 
significance  and  would  enhance 
requirements  for  treatment  of  other 
SSCs  that  are  found  to  be  safety 
significant.  The  proposed  requirements 
would  establish  a  process  by  which  a 
licensee  would  categorize  SSCs  using  a 
risk-informed  process,  adjust  treatment 
requirements  consistent  with  the 
relative  significance  of  the  SSC,  and 
manage  the  process  over  the  lifetime  of 
the  plant.  To  implement  these 
requirements,  a  risk-informed 
categorization  process  would  be 
employed  to  determine  the  safety 
significance  of  SSCs  and  place  the  SSCs 
into  one  of  four  risk-informed  safety 
class  (RISC)  categories.  It  is  important 
that  this  categorization  process  be 
robust  to  enable  the  Commission  to 
remove  requirements  for  SSCs 
determined  to  be  of  low  safety 
significance.  The  determination  of 
safety  significance  would  be  performed 
by  an  integrated  decisiormiaking  process 
which  uses  both  risk  insights  and 
traditional  engineering  insights.  The 
safety  functions  would  include  both  the 


design  basis  functions  (derived  from  the 
"safety-related"  definition,  which 
includes  external  events),  as  well  as 
functions  credited  for  severe  accidents 
(including  external  events).  Treatment 
requirements  for  the  SSCs  are  applied  as 
necessary  to  maintain  functionality  and 
reliability,  and  are  a  function  of  the 
category  into  which  the  SSC  is 
categorized.yFinally,  assessment 
activities  would  be  conducted  to  make 
adjustments  to  the  categorization  and 
treatment  processes  as  needed  so  that 
SSCs  continiue  to  meet  applicable 
requirements.  The  proposed  rule  also 
contains  requirements  for  obtaining 
NRC  approval  of  the  categorization 
proceja^d  for  maintaining  plant 
recoras  and  reports. 

III.l.O    Categorization  of  SSCs 

Section  50.69  would  define  four  RISC 
categories  into  which  SSCs  are 
categorized.  Four  categories  were 
chosen  because  it  is  the  simplest 
approach  for  transitioning  between  the 
previous  SSC  classification  scheme  and 
the  new  scheme  used  in  the  proposed 
§  50.69.  The  depiction  in  Figure  1 
provides  a  conceptual  understanding  of 
the  new  RISC  categories.  The  figure 
depicts  the 'Current  safety-related  versus 
nonsafety-related  SSC  categorization 
scheme  with  an  overlay  of  the  new  risk- 
informed  categorization.  In  the 
traditional  deterministic  approach,  SSCs 
were  generally  categorized  as  either 
"safety-related"  (as  defined  in  §50.2)  or 
nonsafety-related.  This  division  is 
shown  by  the  vertical  line  in  the  figure. 
Risk  insights,  including  consideration  of 
severe  accidents,  can  be  used  to  identify 
SSCs  as  being  either  safety-significant  or 
low  safety-significant  (shown  by  the 
horizontal  line).  Hence,  the  application 
of  a  risk-informed  categorization  results 
in  SSCs  being  grouped  into  one  of  four 
categories  as  represented  by  the  four 
boxes  in  Figure  1 . 

Box  1  of  Figure  1  depicts  safety- 
related  SSCs  that  a  risk-informed 
categorization  process  determines  are 
significant  contributors  to  plant  safety. 
These  SSCs  are  termed  RISC-1  SSCs. 
RISC-2  SSCs  are  nonsafety-related,  and 
the  risk-informed  categorization 
determines  them  to  be  significant    . 
contributors  to  plant  safety.  The  third 
category  are  those  SSCs  that  are  safety- 
related  SSCs  and  that  a  risk-informed 
categorization  process  determines  are 
not  significant  contributors  to  plant 
safety.  These  SSCs  are  termed  RISC-3 
SSCs.  Finally,  there  are  SSCs  that 'are 
nonsafety-related  and  that  a  risk- 
informed  categorization  process 
determines  are  not  significant 


contributors  to  plant  safety.  These  SSCs 
are  termed  RISC-4  SSCs. 

Section  50.69  would  define  the 
terminology  "seifety-significant 
function"  as  functions  whose  loss  or 
degradation  could  have  a  significant 
adverse  effect  on  defense-in-depth, 
safety  meu^ins  or  risk.  This  definition 
was  chosen  to  be  consistent  with  the 
concepts  described  in  RG  1.174.  The 
proposed  rule  would  impose  greater    ■ 
treatment  requirements  on  SSCs  that 
perform  safety-significant  functions 
(RISC-1  and  RISC-2  SSCs)  to  ensure 
that  defense-in-depth  and  safety 
margins  are  maintained.  The  proposed 
rule  would  also  require  that  the  change 
in  risk  associated  with  implementation 
of  proposed  §  50.69  be  small. 

III. 2.0    Methodology  for  Categorization 

The  cornerstone  of  proposed  §  50.69 
is  the  establishment  of  a  robust,  risk- 
informed  categorization  process  that 
provides  high  confidence  that  the  safety 
significance  of  SSCs  is  correctly 
determined  considering  all  relevant 
information.  As  such,  all  the 
categorization  requirements 
incorporated  into  proposed  §  50.69  are 
to  achieve  this  objective.  Essentially  the 
process  is  structured  to  ensure  that  all 
relevant  information  pertaining  to  SSC 
safety  significance  is  considered  by  a 
panel  that  has  the  expertise  and 
capabilities  for  making  a  sound  decision 
regarding  the  SSCs  categorization,  and 
that  information  is  considered  in  a 
maimer  that  ensures  the  Commission's 
criteria  for  risk-informed  applications 
are  satisfied  (i.e.,  that  defense-in-depth 
is  maintained,  safety  margins  are 
maintained,  any  risk  change  is  small, 
and  a  monitoring  and  performance 
assessment  strategy  is  used).  This 
process  enables  SSCs  to  be  placed  in  the 
correct  RISC  category  such  that  tie 
appropriate  treatment  requirements  will 
be  applied  commensurate  with  their 
safety  significance.  A  seifety-simificant 
SSC  is  an  SSC  that  performs  a  safety- 
significant  function.  The  proposed  rule 
would  require  that  SSC  safety 
significcince  be  determined  using 
quantitative  information  from  an  up-to- 
date  PRA  reasonably  representing  the 
current  plant  configuration,  which  as  a 
minimum  covers  internal  events  at  full 
power,  and  other  available  risk  analyses 
and  traditional  engineering  information 
to  supplement  the  quantitative  PRA 
results. 
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Section  50.69  would  contain 
requirements  to  ensure  that  the  PRA  is 
adequate  for  this  application.  The 
proposed  rule  would  require  that  as  part 
of  the  categorization  process  defense-in- 
depth  is  considered,  and  that  the 
revised  treatment  applied  to  RISC-3 
SSCs  be  considered  for  its  potential 
impact  on  risk.  As  an  example,  the 
Commission's  position  is  that  the 
containment  and  its  systems  are 
important  in  the  preservation  of  the 
defense-in-depth  philosophy  (in  terms 
of  both  large  early  and  large  late 
releases).  As  part  of  meeting  the 
defense-in-depth  principle,  a  licensee 
must  demonstrate  that  the  function  of 
the  containment  as  a  barrier  (including 
fission  product  retention  and  removal) 
is  not  significantly  degraded  when  SSCs 
that  support  the  fimctions  are  moved  to 
RISC-3.  Thus,  the  rule  contains 
requirements  for  the  IDP  to  consider 


defense-in-depth  as  part  of  the 
categorization  process. 

The  risk  insights  and  other  traditional 
information  are  required  to  be  evaluated 
by  an  Integrated  Decision-Making  Panel 
(HDP)  comprised  of  expert,  plant- 
knowledgeable  members  whose 
expertise  includes  PRA,  safety  analysis, 
plant  operation,  design  engineering,  and 
system  engineering.  Because  the  IDP 
makes  the  final  determination  about  the 
safety  significance  of  an  SSC,  it  is 
important  that  the  membership  include 
a  variety  of  expertise  about  the  plant, 
how  it  is  operated,  and  the  safety 
analyses  (both  deterministic  and 
probabilistic),  so  that  all  pertinent 
information  is  considered.  Hence  the 
available  deterministic  and  probabilistic 
information  pertaining  to  SSC  safety 
significance  is  considered  in  the 
decision  process.  The  information 
considered  must  reflect  the  as-built  and 


as-operated  plant,  so  that  the  decisions 
are  based  upon  correct  information, 
leading  to  proper  categorization.  Where 
applicable,  the  information  is  to  come 
from  a  PRA  that  is  adequate  for  this 
application  (i.e.,  categorization  of  SSC 
safety  significance).  From  this 
perspective,  the  IDP  decision  process 
can  be  viewed  as  an  extension  of  the 
previous  process  for  determining  SSC 
safety  classification  (i.e.,  safety-related 
or  nonsafety-related),  in  that  it  is 
making  use  of  relevant  risk  information 
which  was  either  not  considered,  or  not 
available  when  the  SSCs  were  initially 
classified.  The  IDP  makes  the  final 
determination  of  the  safety  significance 
of  SSCs  using  a  process  that  takes  all 
this  information  into  consideration,  in  a 
structured,  documented  maimer.  The 
structure  provides  consistency  to 
decisions  that  may  be  made  over  a 
period  of  time,  and  the  documentation 
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gives  both  the  licensee  and  the  NRC  the 
ability  to  understand  the  basis  for  the 
categorization  decision,  should 
questions  arise  at  a  later  date. 

The  proposed  rule  would  contain 
genereil  requirements  for  consideration 
of  SSCs,  modes  of  operation  or  initiating 
events  not  modeled  in  the  PRA.  As  a 
result,  the  implementing  guidance  plays 
a  significant  role  in  effective 
implementation,  and  bolsters  the  need 
for  NRC  review  and  approval  of  the 
categorization  process  before 
implementation.  As  noted  in  the  ANPR, 
the  Commission  could  include  more 
requirements  in  the  rule  itself,  rather 
than  only  being  in  the  guidance.  Public 
comment  is  requested  on  the  merits  of 
placing  the  additional  detail  shown  in 
the  guidance  and  discussed  in  Section 
V.4  of  the  Statement  of  Considerations 
(SOC)  in  the  rule. 

Implementation  of  the  categorization 
process  relies  heavily  on  the  skills, 
knowledge,  and  experience  of  the 
people  that  implement  the  process,  in 
particular  on  the  qualifications  of  IDP 
members.  Therefore,  the  Commission 
concludes  that  requirements  are 
necessary  for  the  composition  of  the 
panel  to  be  experienced  persormel  who 
possess  diverse  knowledge  and  insights 
in  plant  design  and  operation  and  who 
are  capable  in  the  use  of  deterministic 
knowledge  and  risk  insights  in  making 
SSC  classifications. 

The  PRA  used  to  provide  the  risk 
information  to  the  categorization 
process  is  required  to  be  subjected  to  a 
peer  review.  The  peer  review  focuses  on 
the  PRA  completeness  and  technical 
adequacy  for  determining  importance  of 
particular  SSCs,  including  consideration 
of  the  scope,  level  of  detail,  and 
technical  quality  of  the  PRA  model,  the 
assumptions  made  in  the  development 
of  the  results,  and  the  uncertainties  that 
impact  the  analysis.  This  provides 
assurance  that  for  IDP  decisions  that 
utilize  PRA  information  that  the  results 
of  the  categorization  process  provide  a 
valid  representation  of  the  risk 
importance  of  SSCs. 

Before  implementation  of  §  50.69,  the 
NRC  will  approve  the  categorization 
process,  through  a  license  amendment, 
because  of  the  importance  of  the  PRA 
and  categorization  process  to  successful 
implementation  of  the  proposed  rule. 
This  review  will  determine  whether  the 
licensee's  application  satisfies  the 
§  50.69  requirements,  and  consider  the 
adequacy  of  the  PRA,  focusing  on  the 
results  of  the  peer  review  and  the 
actions  taken  by  the  licensee  to  address 
any  peer  review  findings.  The 
Commission  has  determined  that  a 
focused  NRC  staff  review  of  the  PRA  is 
necessary  because  there  are  key 


assumptions  and  modeling  parameters 
that  can  have  a  significant  enough 
impact  on  the  results  such  that  NRC 
review  of  their  adequacy  for  this 
application  is  considered  necessary  to 
verify  that  the  overall  categorization 
process  will  yield  acceptable  decisions. 

Section  50.69{c)(iv)  would  require 
that  a  licensee  or  applicant  provide 
reasonable  confidence  that  for  SSCs 
categorized  as  RISC-3,  sufficient  safety 
margins  are  maintained  and  that  any 
potential  changes  in  core  damage 
frequency  (CDF)  and  large  early  release 
frequency  (LERF)  resulting  from  the 
implementation  of  §  50.69  are  small. 
That  is,  plants  with  total  baseline  CDF 
of  10   ■*  per  year  or  less  would  be 
permitted  CDF  increases  of  up  to  10    "^ 
per  year,  and  plants  with  total  baseline 
CDF  greater  than  10   •*  per  year  would 
be  permitted  CDF  increases  of  up  to 
10   *  per  year.  Plants  with  total  baseline 
LERFs  of  10    '  per  year  or  less  would  be 
permitted  LERF  increases  of  up  to  10   <> 
per  year,  and  plants  with  total  baseline 
LERFs  greater  than  10    ^  per  year  would 
be  permitted  LERF  increases  of  up  to 
10  ^  ^  per  year.  However,  if  there  is  an 
indication  that  the  baseline  CDF  or 
LERF  may  be  considerably  higher  than 
these  yalues,  the  focus  of  the  licensee 
should  be  on  finding  ways  to  reduce 
risk  and  the  licensee  may  be  required  to 
present  arguments  as  to  why  steps 
should  not  be  taken  to  reduce  risk  in 
order  to  consider  the  reduction  in 
special  treatment  requirements.  This  is 
consistent  with  the  guidance  in  Section 
2.2.4  of  RG  1.174.  It  should  be  noted 
that  this  allowed  increase  shall  be 
applied  to  the  overall  categorization 
process,  even  for  those  licensees  that 
will  implement  §  50.69  in  a  phased 
manner.  Thus,  the  allowable  potential 
increase  in  risk  must  be  determined  in 
a  cumulative  way  for  all  the  SSCs  being 
recategorized. 

Section  50.69  contains  requirements 
for  maintaining  the  design  basis  of  the 
facility.  These  requirements,  considered 
in  conjimction  with  the  requirements  to 
maintain  the  potential  change  in  risk  as 
small  (as  discussed  above),  ensure  that 
safety  margins  are  maintained.  The 
performance  of  candidate  RISC-3  SSCs 
should  not  be  significantly  degraded  by 
the  removal  of  special  treatment.  This  is 
because  the  licensee  is  required  to 
implement  processes  that  provide 
reasonable  confidence  that  SSCs  remain 
functional,  that  is,  remain  capable  of 
performing  their  function  with  a 
reliability  that  is  not  significantly 
degraded  to  such  an  extent  that  there 
will  be  a  significant  number  of  failures 
that  can  lead  to  unacceptable  increases 
in  CDF  or  LERF. 


The  proposed  rule  would  require 
applicants  and  licensees  to  perform 
evaluations  to  assess  the  potential 
impact  on  risk  from  changes  to 
treatment.  For  SSCs  modeled  in  the 
PRA,  this  would  likely  be  accomplished 
by  sensitivity  studies  to  assess  the 
impact  of  changes  in  SSC  failure 
probabilities  or  reliabilities  that  might 
occur  due  to  the  revised  treatment.  For 
example,  a  licensee  would  be  expected 
to  increase  the  failure  rates  of  RISC-3 
SSCs  by  appropriate  factors  to 
understand  the  potential  effect  of 
applying  reduced  treatment  to  these 
SSCs  (e.g.,  reduced  maintenance, 
testing,  inspection,  and  quality 
assurance).  For  other  SSCs,  other  types 
evaluations  would  be  used  to  provide 
the  basis  for  concluding  that  the 
potential  increase  in  risk  would  be 
small.  A  licensee  will  need  to  submit  its 
basis  to  support  that  the  evaluations  are 
bounding  estimates  of  the  potential 
change  in  risk  and  that  programs 
already  in  existence  or  implemented  for 
proposed  §  50.69  can  provide  sufficient 
information  that  any  potential  risk 
change  remains  small  over  the  lifetime 
of  the  plant.  A  licensee  is  required  to 
consider  potential  effects  of  common- 
cause  interaction  susceptibility  and 
potential  impacts  from  known 
degradation  mechfmisms.  To  meet  this 
requirement,  a  licensee  would  need  to: 
(a)  Maintain  an  imderstanding  of 
common-cause  effects  and  degradation 
mechanisms  and  their  potential  impact 
on  RISC-3  SSCs;  (b)  maintain  an 
understanding  of  the  programmatic 
activities  that  provide  defenses  against 
common  cause  failures  (CCFs)  and 
failures  resulting  from  degradation;  and 
(c)  factor  this  knowledge  into  the 
treatment  applied  to  the  RISC-3  SSCs. 

The  proposed  rule  focuses  on 
common-cause  effects  because 
significant  increases  in  common-cause 
failures  could  invalidate  the 
evaluations,  such  as  sensitivity  studies, 
performed  to  show  a  small  change  in 
risk  due  to  implementation  of  §  50.69. 
With  respect  to  known  degradation 
mechanisms,  this  is  an  acknowledgment 
that  certain  treatment  requirements  have 
evolved  over  time  to  deal  with  such 
mechanisms  (e.g.,  use  of  particular 
inspection  techniques  or  frequencies), 
and  that  when  contemplating  changes  to 
treatment,  the  lessons  from  this 
experience  are  to  be  taken  into  account. 

For  SSCs  categorized  by  means  other 
than  PRA  models,  the  licensee  would 
need  to  provide  a  basis  to  conclude  that 
the  small  increase  in  risk  requirement 
would  still  be  met  in  light  of  potential 
changes  in  treatment.  All  of  these 
requirements  are  included  in  §  50.69  so 
that  a  licensee  has  a  basis  for 
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concluding  that  the  evaluations 
performed  to  show  a  small  change  in 
risk  remain  valid. 

j  In  addition,  the  rule  would  require 
that  implementation  be  done  for  an 
entire  system  or  structure  and  not  for 
selected  components  within  a  system  or 
structiu-e.  This  required  scope  ensiu^s 
that  all  safety  functions  associated  with 
a  system  or  structure  are  properly 
identified  and  evaluated  when 
determining  the  safety  significance  of 
individual  components  within  a  system 
or  structure  and  that  the  entire  set  of 
components  that  comprise  a  system  or 
structure  are  considered  and  addressed. 

in.3.0    Treatment  Requirements 

I  Treatment  requirements  are  applied  to 
SSCs  commensurate  with  SSC  safety 
significance  and  as  a  function  of  the 
RISC  category  into  which  the  SSCs  are 
categorized. 

III.3.1     RISC-1  and  RISC-2  Treatment 

I  For  SSCs  determined  by  the  IDP  to  be 
safety-significant  [i.e.,  RISC-1  and 
RISC-2  SSCs),  §  50.69  would  maintain 
the  current  regulatory  requirements  (i.e., 
it  does  not  remove  any  requirements 
fitjm  these  SSCs)  for  special  treatment. 
These  ciurent  requirements  are 
adequate  for  addressing  design  basis 
performance  of  these  SSCs.  Additional 
requirements  are  being  added  to  these 
SSCs  to  ensure  that  their  performance 
remains  consistent  with  the  assimied 
performance  in  the  categorization 
process  (including  the  PRA)  for  beyond 
design  basis  conditions.  For  example,  in 
developing  the  PRA  model,  a  licensee 
vvrill  make  assiunptions  regarding  the 
availability,  capability,  and  reliability  of 
RISC-1  and  RISC-2  SSCs  in  performing 
specific  functions  under  various  plant 
conditions.  These  functions  may  be 
beyond  the  design  basis  for  individual 
SSCs.  Further,  the  conditions  under 
which  those  functions  are  assumed  to  be 
performed  may  exceed  the  design-basis 
conditions  for  the  applicable  SSCs.  In 
the  proposed  rule,  a  licensee  would  be 
required  to  ensure  that  the  treatment 
apphed  to  RISC-1  and  RISC-2  SSCs  is 
consistent  with  the  performance 
credited  in  the  categorization  process. 
This  includes  credit  with  respect  to 
prevention  and  mitigation  of  severe 
accidents.  In  some  cases,  licensees 
might  need  to  enhance  the  treatment 
applied  to  RISC-1  or  RISC-2  SSCs  to 
support  the  credit  taken  in  the 
categorization  process,  or  conversely 
adjust  the  categorization  assiunptions  to 
reflect  actual  treatment  practices.  In 
addition,  requirements  exist  for 
monitoring  and  adjustment  of  treatment 
processes  (or  categorization  decisions) 
as  needed  based  upon  performance. 


m.3.2    RISC-3  Treatment 

For  RISC-3  SSCs,  §  50.69  would 
impose  requirements  which  are 
intended  to  maintain  their  design  basis 
capability.  Although  individually  RISC- 
3  SSCs  are  not  significant  contributors 
to  plant  safety,  they  do  perform 
functions  necessary  to  respond  to 
certain  design  basis  events  of  the 
facility.  Thus,  collectively,  RISC-3  SSCs 
can  be  safety-significant  and  it  is 
important  to  maintain  their  design  basis 
functional  capability.  Maintenance  of 
RISC-3  design  basis  functionality  is 
important  to  ensuring  that  defense-in- 
depth  and  safety  margins  are 
maintained.  As  a  result,  §  50.69(d)(2) 
would  require  licensees  or  applicants  to 
have  processes  in  place  that  provide 
'  reasonable  confidence  in  the  capability 
of  RISC-3  SSCs  to  perform  their  safety- 
related  functions  under  design  basis 
conditions  throughout  the  service  life. 
The  proposed  rule  contains  high-level 
requirements  for  the  treatment  of  RISC- 
3  SSCs  with  respect  to  design  control; 
procurement;  maintenance,  inspection, 
test,  and  surveillance;  and  corrective 
action.  These  alternative  treatment 
requirements  for  RISC-3  SSCs  represent 
a  relaxation  of  those  special  treatment 
requirements  that  are  removed  for 
RISC-3  SSCs  by  the  proposed  rule.  For 
example,  the  alternative  treatment 
requirements  for  RISC-3  SSCs  in 
proposed  §  50.69  are  less  detailed  than 
provided  in  the  special  treatment 
requirements,  and  allow  significantly 
more  flexibility  by  licensees  in  treating 
RISC-3  SSCs.  The  Commission  is 
allowing  greater  flexibility  and  a  lower 
level  of  assurance  to  be  provided  for 
RISC-3  SSCs  in  recognition  of  their  low 
safety  significance,  and  this  recognition 
includes  a  consideration  for  the 
potential  change  in  reliability  that  might 
occur  when  treatment  is  reduced  from 
what  had  previously  been  required  by 
the  special  treatment  requirements. 

The  Commission  is  proposing  to 
specify  four  processes  that  must  be 
controlled  and  accomplished  for  RISC- 
3  SSCs:  Design  Control;  Procurement; 
Maintenance,  Inspection,  Testing,  and 
Surveillance;  and  Corrective  Action. 
The  high  level  RISC-3  requirements  are 
structured  to  address  the  various  key 
elements  of  SSC  functionality  by 
focusing  in  these  areas.  When  SSCs  are 
replaced,  RISC-3  SSCs  must  remain 
capable  of  performing  design  basis 
functions.  Hence,  the  high  level 
requirements  focus  on  maintaining  this 
capability  through  design  control  and 
prociu'ement  requirements.  Dining  the 
operating  life  of  a  RISC-3  SSC,  a 
sufficient  level  of  confidence  is 
necessary  that  the  SSC  continues  to  be 


able  to  perform  its  design  basis  function; 
hence,  the  inclusion  of  high  level 
requirements  for  maintenance, 
inspection,  test,  and  surveillance. 
Finally,  when  data  is  collected,  it  must 
be  fed  back  into  the  categorization  and 
treatment  processes,  and  when 
important  deficiencies  are  found,  they 
must  be  corrected;  hence,  requirements 
are  also  provided  in  these  areas. 

In  de\'ising  these  requirements,  the 
Commission  has  focused  upon  those 
critical  aspects  of  the  various  processes 
that  must  exist  to  provide  assurance  of 
performance.  Thus,  in  the  design  area, 
for  instance,  the  design  conditions 
under  which  equipment  is  expected  to 
perform,  such  as  environmental 
conditions  or  seismic  conditions,  are 
still  to  be  met.  As  another  example,  in 
the  procurement  area,  procured  items 
are  to  satisfy  their  design  requirements. 
These  steps  provide  the  basis  for 
concluding  that  a  newly  designed  and 
procured  replacement  item  will  be 
capable  of  meeting  its  design 
requirements,  even  though  the  special 
treatment  requirements  that  previously 
existed  are  no  longer  being  required. 

In  implementing  the  processes 
required  by  the  proposed  rule,  licensees 
will  need  to  obtain  data  or  information 
sufficient  to  make  a  technical  judgement 
that  RISC-3  SSCs  will  remain  capable  of 
performing  their  safety-related  functions 
under  design  basis  conditions.  These 
requirements  are  necessary  because  they 
require  the  licensee  to  obtain  the  data 
necessary  to  continue  to  conclude  that 
RISC-3  SSCs  remain  capable  of 
performing  design  basis  functions,  and 
to  enable  the  licensee  to  take  actions  to 
restore  equipment  performance 
consistent  with  corrective  action 
requirements  included  in  the  proposed 
rule. 

Effective  implementation  of  the 
treatment  requirements  provides 
reasonable  confidence  in  the  capability 
of  RISC-3  SSCs  to  perform  their  safety 
function  under  normal  and  design  basis 
conditions.  This  level  of  confidence  is 
both  less  than  that  associated  with 
RISC-1  SSCs,  which  are  subject  to  all 
special  treatment  requirements,  and 
consistent  vrith  their  low  safety 
significance. 

It  is  noted  that  changes  that  affect  any 
non-treatment  aspects  of  an  SSC  (e.g., 
changes  to  the  SSC  design  basis 
functional  requirements)  are  still 
required  to  be  evaluated  in  accordance 
with  other  regulatory  requirements  such 
as  §50.59.  Section  50.69(d)(2)(i),  which 
focuses  upon  design  control,  is  intended 
to  draw  a  distinction  between  treatment 
(managed  through  §  50.69)  and  design 
changes  (managed  through  other 
processes  such  as  §  50.59).  As 
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previously  noted,  this  rulemaking  is 
only  risk-informing  the  scope  of  special 
treatment  requirements.  The  process 
and  requirements  established  in  §  50.69 
do  not  extend  to  making  changes  to  the 
design  basis  of  SSCs. 

m.3.3    RISC-4  Treatment 

Section  §  50.69  would  not  impose 
treatment  requirements  on  RISC-4 
SSCs.  Instead  RISC-4  SSCs  are  simply 
removed  from  the  scope  of  any 
applicable  special  treatment 
requirements.  This  is  justified  in  view  of 
their  low  significance  considering  both 
safety-related  and  risk  information.  Any 
changes  (beyond  changes  to  special 
treatment  requirements)  must  be  made 
per  existing  design  change  control 
requirements  including  §  50.59  as 
applicable. 

ni.4.0    Removal  ofRISC-3  and  RISC-4 
SSCs  From  the  Scope  of  Special 
Treatment  Requirements 

RISC-3  and  RISC-4  SSCs,  through  the 
application  of  §  50.69,  are  removed  from 
the  scope  of  specific  special  treatment 
requirements  listed  in  proposed  §  50.69. 
These  requirements  were  initially 
identified  in  the  A^fPR  based  upon  a  set 
of  criteria  as  to  whether  the  regulation 
imposed  requirements  relating  to 
quality  assurance,  qualification, 
documentation,  testing,  etc.,  that  were 
intended  to  add  assurance  to 
performance  of  SSCs. 

The  special  treatment  requirements 
were  originally  imposed  to  provide  a 
very  high  level  of  assurance  that  safety- 
related  SSCs  would  perform  when 
called  upon  with  high  reliability.  As 
previously  noted,  the  requirements 
include  extensive  quality  assurance 
requirements,  qualification  testing 
requirements,  as  well  as  inservice 
inspection  and  testing  requirements. 
These  requirements  can  be  quite 
demanding  and  expensive,  as  indicated 
in  the  data  provided  in  the  regulatory 
analysis  on  procurement  costs.  For 
those  SSCs  that  this  new  categorization 
identifies  as  most  safety-significant 
(RISC-1  and  RISC-2),  the  existing 
special  treatment  requirements  are  being 
maintained  because  the  Commission 
still  desires  a  high  level  of  assurance. 
However,  the  Commission  concluded 
that  for  the  less  significant  SSCs,  it  was 
no  longer  necessary  to  have  the  same 
high  level  of  assurance  that  they  would 
perform  as  specified.  This  is  because 
some  increased  likelihood  of  failure  can 
be  tolerated  without  significantly 
impacting  safety.  Thus,  the  Commission 
decided  to  remove  the  RISC-3  and 
RISC-4  SSCs  bom  those  detailed, 
specific  requirements  that  provided  the 
very  high  level  of  assurance.  However, 


the  functional  requirements  for  these 
SSCs  remain.  As  an  example,  a  RISC-3 
component  must  still  be  designed  to 
withstand  any  harsh  environment  it 
would  experience  under  a  design  basis 
event,  but  the  NRC  will  not  require  that 
this  capability  be  demonstrated  by  a 
qualification  test.  Further,  the 
performance  (and  treatment)  of  these 
RISC-3  SSCs  remain  under  regulatory 
control,  but  in  a  different  way.  Instead 
of  the  special  treatment  requirements, 
the  Conunission  has  set  forth  more 
general  requirements  by  which  a 
licensee  is  to  maintain  functionality. 
These  requirements  give  the  licensee 
more  latitude  in  applying  its  treatment 
processes  to  achieve  performance 
objectives.  The  more  general 
requirements  that  the  Commission  is 
specifying  for  the  RISC-3  SSCs  include 
steps  to  procure  SSCs  suitable  for  the 
conditions  imder  which  they  are  to 
perform,  to  conduct  performance  and/or 
condition  monitoring  and  to  take 
corrective  action,  as  a  means  of 
maintaining  functionality.  As  discussed 
elsewhere  in  this  notice,  the 
Commission  concludes  that  the 
reqiiirements  in  §  50.69  maintain 
adequate  protection  of  public  health  and 
safety.  Hence,  implementation  of  §  50.69 
should  result  in  a  better  focus  for  both 
the  licensee  and  the  regulator  on  issues 
that  pertain  to  plant  safety,  and  is 
consistent  with  the  Commission's  policy 
statement  for  the  use  of  PRA. 

In  some  cases,  the  Commission 
concluded  that  the  RISC-3  and  RISC-4 
SSCs  could  be  totally  removed  from  the 
scope  of  specific  special  treatment 
requirements  while  in  other  cases  the 
Commission  concluded  that  only  partial 
removal  was  appropriate.  The  reduced 
assurance  for  the  RISC-3  SSC  would  be 
provided  by  the  alternative 
requirements  being  added  by  this 
proposed  rule.  Finally,  there  was  a  set 
of  requirements  initially  identified  as 
special  treatment  for  which  the 
Commission  is  not  proposing  to  remove 
RISC-3  and  RISC-4  SSCs  from  their 
scopes.  These  requirements  are 
discussed  at  the  end  of  this  section 
(ni.4.9). 

in.4.1    Reporting  Requirements  Under 
10  CFR  Part  21  and  §  50.55(e) 

Section  206  of  the  Energy 
Reorganization  Act  of  1974  (ERA) 
requires  the  directors  and  responsible 
officers  of  nuclear  power  plant  licensees 
and  firms  supplying  "components  of 
any  facility  or  activity  *  *  *  licensed  or 
otherwise  regulated  by  the 
Commission"  to  "immediately  report" 
to  the  Commission  if  they  have 
information  that  "such  facility,  activity, 
or  basic  components  supplied  to  such 


facility  or  activity  either  fails  to  comply 
with  the  AEA,  or  Commission  rule, 
regulation,  order  or  license  "relating  to 
substantial  safety  hazards,"  or  contains 
a  "defect  which  could  create  a 
substantial  safety  hazard  *   *   *."  Id., 
paragraph  (a).  Congress  adopted  Section 
206  to  ensure  that  individuals,  and 
responsible  directors  and  officers  of 
licensees  and  firms  supplying  important 
components  to  nuclear  power  plants 
notify  the  NRC  in  a  timely  fashion  of 
potentially  significant  saifety  problems 
or  non-compliance  with  NRC 
requirements.  The  NRC  then  may  assess 
the  reported  information  and  take  any 
necessary  regulatory  action  in  a  timely 
fashion  to  protect  public  health  and 
safety  or  common  defense  and  security. 
Congress  did  not  include  definitions  for 
the  terms,  "components,"  "basic 
components,"  or  "substantial  safety 
hazard,"  in  Section  206,  but  instead 
directed  the  Conunission  to  promulgate 
regulations  defining  these  terms. 

The  Commission's  regulations 
implementing  Section  206  are  set  forth 
in  10  CFR  Part  21  and  §  50.55(e)  for 
license  holders  and  construction  permit 
holders,  respectively.  The  definitions  of 
"basic  component,"  "defect,"  and 
"substantial  safety  hazard"  in  Part  21 
were  established  by  the  Commission 
based  upon  the  premise  that  the 
deterministic  regulatory  paradigm 
embedded  in  the  Conmiission's 
regulations  would  continue  to  be  the 
appropriate  basis  for  determining  the 
safety  significance  of  an  SSC,  and 
therefore  the  extent  of  the  reporting 
obligation  imder  Section  206.  This  is 
most  evident  in  the  §  21.3  definition  of 
"basic  component,"  which  is  very 
similar  to  the  definition  of  "safety- 
related"  SSCs  in  §  50.2  (originally 
embodied  in  §50.49).  Part  21  also 
recognizes  that  Congress  did  not  intend 
that  every  potential  noncompliance  or 
"defect"  in  a  component  raises  such 
significant  safety  issues  that  the  NRC 
must  be  informed  of  every  identified  or 
potential  noncompliance  or  defect. 
Instead,  Congress  limited  the  Section 
206  reporting  requirement  to  those 
instances  of  noncompliance  and  defects 
which  represent  a  "substantial  safety 
hazard."  Thus,  Part  21  limits  the 
reporting  requirement  to  instances  of 
noncompliance  and  defects  representing 
"substantial  safety  hazard,"  which  Part 
21  defines  as: 

A  loss  of  safety  function  to  the  extent  there 
is  a  major  reduction  in  the  degree  of 
protection  afforded  to  public  health  and 
safety  for  any  facility  or  activity  licensed, 
other  than  for  export,  pursuant  to  parts  30, 
40,  50.  60,  61,  63,  70,  71,  or  72  of  this 
chapter. 
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Finally,  part  21  establishes  that  a 
licensee  or  vendor  should  "immediately 
report"  potential  noncompliance  or 
defects  to  the  NRC  in  a  telephonic 
"notification"  (see  §  21.3)  vrithin  two  (2) 
days  of  receipt  of  iiiformation 
identifying  a  noncompliance  or  defect 
in  a  basic  component  (see  §  21.21(d)).  In 
addition,  part  21  requires  that  vendors/ 
suppliers  of  basic  components  must 
make  notifications  to  purchasers  or 
licensees  of  a  reportable  noncomphance 
or  defect  within  five  (5)  working  days  of 
completion  of  evaluations  for 
determining  whether  noncompliance  or 
defect  constitutes  a  substantial  safety 
hazard  (see  §  21.21(b)).  Thus,  Part  21 
establishes  a  reporting  scheme  for 
inamediate  reporting  of  the  most  safety- 
significant  noncompliances  and  defects, 
as  contemplated  by  Section  206  of  the 
ERA. 

Section  50.69  would  substitute  a  risk- 
informed  approach  for  regulating 
nuclear  power  plant  SSCs  for  the 
current  deterministic  approach. 
Therefore,  it  is  necessary  from  the 
standpoint  of  regulatory  coherence  to 
determine:  (1)  What  categories  of  SSCs 
(i.e.,  RISC-1,  RISC-2,  RISC-3  and  RISC- 
4)  should  be  subject  to  Part  21  and 
§  50.55(e)  reporting  under  proposed 
§  50.69,  and  whether  changes  to  Part  21 
and/or  §  50.55(e)  are  necessary  to  ensm-e 
proper  reporting  of  substantial  safety 
hazards;  and  (2)  the  appropriate 
reporting  obligations  of  licensees  and 
vendors  imder  proposed  §  50.69,  and 
whether  changes  to  Part  21  and/or 
§  50.55(e)  are  necessary  to  impose  the 
intended  reporting  obligations  on  these 
entities  under  proposed  §  50.69. 

II14 . 1 . 1     RISC-1 .  RISC-2 ,  RISC-3 ,  and 
RISC-4  SSCs 

After  consideration  of  the  imderlying- 
purposes  of  Section  206  and  the  risk- 
informed  approach  embodied  in  §  50.69 
(which  blends  both  deterministic  and 
risk  information),  the  Commission 
believes  that  RISC-1  SSCs  should  be 
subject  to  the  reporting  requirements  in 
Part  21  and  §  50.55(e)  because  of  thefr 
high  safety  significance.  The  NRC 
should  be  informed  of  any  potential 
defects  or  noncompliance  with  respect 
to  RISC-1  SSCs,  so  that  it  may  evaluate 
the  significance  of  the  defects  or 
noncompliance  and  take  appropriate 
action.  The  fact  that  properly- 
categorized  RISC-1  SSCs  in  all 
likelihood  fall  within  the  Commission's 
definition  of  "basic  components"  and 
are  currently  subject  to  Part  21  and 
§  50.55(e)  provides  confirmation  that  the 
Commission's  determination  is  prudent. 

Similarly,  the  Commission  believes 
that  SSCs  which  are  categorized  as 
RISC— 4  should  continue  to  be  beyond 


the  scope  of,  and  not  be  subject  to.  Part 
21  and  §  50.55(e).  SSCs  properly 
categorized  as  RISC-4  have  little  or  no 
risk  significance,  and  it  is  highly 
unlikely  that  any  significant  regulatory 
action  would  be  taken  by  the  NRC  based 
upon  information  on  defects  or 
instances  of  noncompliance  in  RISC-4 
SSCs.  Inasmuch  as  no  regulatory 
piupose  would  be  served  by  reporting 
for  RISC— 4  SSCs,  the  Commission 
proposes  that  RISC-4  SSCs  should  not 
be  subject  to  part  21  or  §  50.55(e).  Again, 
the  fact  that  SSCs  properly  categorized 
as  RISC— 4  do  not  otherwise  fall  within 
the  definition  of  "basic  component" 
and,  therefore,  are  not  subject  to  Part  21 
and  §  50.55(e),  provides  some 
confirmation  of  the  prudence  of  the 
Commission's  determination. 

Thus,  the  most  problematic  issue  from 
the  standpoint  of  regulatory  coherence, 
is  determining  the  appropriate  scope  of 
reporting  for  RISC-2  and  RISC-3  SSCs. 
For  the  reasons  discussed  below,  the 
Commission  proposes  that  neither 
RISC-2  nor  RISC-3  SSCs  be  subject  to 
part  21  and  §  50.55(e)  reporting 
requfrements. 

The  Commission  begins  by 
considering  the  regulatory  objective  of 
Part  21  and  §  50.55(e)  reporting  under 
Section  206,  and  believes  that  there  are 
two  parallel  regulatory  purposes 
inherent  in  these  reporting  schemes. 
The  first  objective  is  to  ensure  that  the 
NRC  is  immediately  informed  of  a 
potentially  significant  noncompliance 
or  defect  in  supplied  components  (in 
the  broad  sense  of  "basic  components" 
as  defihed  in  §  21.3),  so  that  the  NRC 
may  make  a  determination  as  to  whether 
such  a  safety  hazard  requires  that 
immediate  NRC  regulatory  action  at  one 
or  more  nuclear  power  plants  be  taken 
to  ensure  adequate  protection  to  public 
health  and  safety  or  common  defense 
and  security.  The  second  is  to  ensure 
that  nuclear  power  plant  hcensees  are 
immediately  informed  of  a  potentially 
significant  noncompliance  or  defect  in 
supplied  components.  Such  reporting 
allows  a  licensee  using  such 
components  to  immediately  evaluate  the 
noncompliance  or  defect  to  determine  if 
a  safety  hazard  exists  at  the  plant,  and 
take  timely  corrective  action  as 
necessary.  In  both  cases,  the  regulatory 
objective  is  limited  to  components 
which  have  the  highest  significance 
with  respect  to  ensuring  adequate 
protection  to  public  health  and  safety 
and  common  defense  and  security,  and 
whose  failure  or  lack  of  proper 
functioning  could  create  an  imminent 
safety  hazard  such  that  immediate 
evaluation  of  the  situation  and 
implementation  of  necessary  corrective 
action  is  necessary  to  ensure  adequate 


protection.  In  the  context  of  a 
construction  permit,  the  safety  hazard  is 
two-fold:  First,  that  a  non-compliance  or 
defect  could  be  incorporated  into 
construction  where  it  coidd  never  be 
detected;  and  second,  that  a 
noncompliance  or  defect  would,  upon 
initial  operation  and  without  prior 
indications  of  failure,  create  a 
substantial  safety  hazard. 

The  Conunission  believes  that  the 
regulatory  objectives  embodied  in  Part 
21  and  §  50.55(e)  reporting  remain  the 
same  regardless  of  whether  the  nuclear 
power  plant  is  operating  imder  the 
existing,  deterministic  regulatory  system 
or  the  proposed  alternative,  risk- 
informed  system  embodied  in  §  50.69. 
In  both  cases,  the  reporting  scheme 
should  focus  on  immediate  reportiilg  to 
the  NRC  and  licensee  of  potentially 
significant  noncompliances  and  defects 
that  could  create  a  safety  hazard 
requiring  immediate  evaluation  and 
corrective  action  to  ensiu*  continuing 
adequate  protection.  Accordingly,  in 
determining  whether  RISC-2  and  RISC- 
3  SSCs  should  be  subject  to  part  21 
reporting,  the  Commission  assessed 
whether  failure  or  malfunction  of  these 
SSCs  could  reasonably  lead  to  a  safety 
hazard  such  that  immediate  evaluation 
of  the  situation  and  implementation  of 
necessary  corrective  action  is  necessary 
to  ensure  adequate  protection. 

For  RISC-2  SSCs,  the  Conunission 
does  not  believe  their  failure  or 
malfunction  could  reasonably  lead  to  a 
safety  hazard  such  that  immediate 
licensee  and  NRC  evaluation  of  the 
situation  and  implementation  of 
necessary  corrective  action  is  necessary 
to  ensure  adequate  protection.  Although 
a  RISC-2  SSC  may  be  of  significance  for 
particular  sequences  and  conditions,  for 
the  reasons  discussed  below,  the 
Commission  believes  that  no  RISC-2 
SSC,  in  and  of  itself,  is  of  such 
significance  that  its  failure  or  lack  of 
function  would  necessitate  immediate 
notification  and  action  by  licensees  and 
the  NRC. 

The  categorization  process  embodied 
in  §  50.69  determines  the  relative 
significance  of  SSCs,  vdth  those  in 
RISC-1  and  RISC-2  being  more 
significant  than  those  in  RISC-3  or 
RISC-4.  This  does  not  mean  that  any 
RISC-2  SSC  would  rise  to  the  level  of 
necessitating  immediate  action  if  defects 
were  identified. 

Those  SSCs  that  are  viewed  as  being 
of  sufficient  safety  significance  to 
require  Part  21  reporting  are  RISC-1 
SSCs.  It  is  the  capability  provided  by 
these  RISC-1  SSCs  for  purposes  of 
satisfying  safety-related  functional 
requirements  that  also  leads  to  RISC-1 
SSCs  as  being  safety-significant,  as  these 
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are  key  functions  in  prevention  and 
mitigation  of  severe  accidents.  Thus, 
RISC-1  SSCs  are  generally  significant 
for  a  range  of  events  and  conditions  and 
as  the  primary  means  of  accident 
prevention  and  mitigation,  the 
Commission  wants  to  continue  to 
achieve  the  high  level  of  quality, 
reliability,  preservation  of  margins,  and 
assurance  of  performance  of  current 
regulatory  requirements. 

By  contrast,  RISC-2  SSCs  are  less 
important  than  RISC-1  SSCs  because 
they  do  not  play  a  role  in  prevention 
and  mitigation  of  design  basis  events 
(i.e.,  the  SSCs  that  maintain  integrity  of 
fission  product  barriers,  that  provide  or 
support  the  primary  success  paths  for 
shutdown,  or  that  prevent  or  mitigate 
accidents  that  could  lead  to  potential 
offsite  exposures).  They  are  not  part  of 
the  reactor  protection  system  or 
engineered  safety  features  that  perform 
critical  safety  functions  such  as 
reactivity  control,  inventory  control  and 
heat  removal.  When  viewed  from  a 
deterministic  standpoint,  RISC-2  SSC 
are  not  considered  to  rise  to  the  level  of 
a  potential  substantial  safety  hazard. 
From  the  risk-informed  perspective, 
SSCs  may  end  up  classified  as  RISC-2 
for  a  number  of  reasons.  The 
classification  might  occiu-  because  they: 
(i)  Contribute  to  plant  risk  by  initiating 
transients  that  could  lead  to  severe 
accidents  (if  multiple  failures  of  other 
mitigating  SSCs  were  to  occur),  or  (ii) 
they  can  reduce  risk  by  providing 
backup  mitigation  to  RISC-1  SSCs  in 
response  to  an  event.  The  Commission 
recognizes  that,  on  its  face, 
noncompliance  by  or  defects  in  RISC-2 
SSCs,  which  could  increase  risk,  such  as 
by  more  frequent  initiation  of  a 
transient,  may  appear  to  constitute  a 
"substantial  safety  hazard."  However, 
upon  closer  examination,  the 
Commission  believes  otherwise.  The 
risk  significance  of  such  "transient 
initiating"  RISC-2  SSCs  depends  upon 
their  frequency  of  initiation,  with 
resultant  consequences  depending  upon 
the  failure  of  multiple  other  components 
of  varying  types  in  different  systems. 
Further,  their  risk  significance,  as 
identified  by  the  categorization  process, 
is  a  result  of  the  reliability  (failiu-e  rates) 
currently  being  achieved  for  these  SSC 
being  treated  as  commercial-grade 
components,  which  includes  the 
possibility  of  noncompliances  and 
defects.  Because  requirements  on  RISC- 
2  SSCs  are  not  being  reduced,  there  is 
no  reason  to  believe  that  their 
performance  would  degrade  as  a  result 
of  implementation  of  §  50.69.  In  fact,  by 
better  understanding  of  their  safety 
significance,  and  through  the  added 


requirements  in  this  rule  for  RISC-2 
SSCs  for  consistency  between  the 
categorization  assumptions  and  how 
they  are  treated,  performance  should 
only  be  enhanced.  As  discussed  in 
Sections  III.3  and  III.5  of  this  SOC.  the 
Commission  is  proposing  that 
additional  regulatory  controls  be 
imposed  on  RISC-2  SSCs  to  prevent 
their  performance  bom  degrading.  In 
addition,  the  Commission  is  proposing 
that  licensees  evaluate  treatment  being 
applied  for  consistency  with  key 
categorization  assumptions,  monitor  the 
performance  of  these  SSCs,  take 
corrective  actions,  and  report  when  a 
loss  of  a  safety-significant  function 
occurs.  The  requirements  of  the 
maintenance  rule  (§50.65  (a)(1)  through 
(a)(3))  also  continue  to  apply  to  these 
SSCs.  Thus,  there  are  requirements  for 
corrective  action  by  the  licensee  if 
noncompliances  involving  these  SSCs 
are  identified.  The  Commission 
concludes  that  these  requirements  are 
sufficient  because  no  RISC-2  SSC  is  so 
significant  as  to  necessitate  immediate 
Commission  (or  licensee)  action. 

For  RISC-2  SSCs  that  provide  backup 
mitigation  to  RISC-1  SSCs,  the 
Commission  also  finds  it  prudent  and 
desirable  from  a  risk-informed 
standpoint  to  provide  an  enhanced  level 
of  assurance  that  RISC-2  SSCs  can 
perform  their  Scifety-significant 
functions,  but  the  failure  or  malfunction 
of  such  RISC-2  SSCs  also  does  not  raise 
a  concern  about  inuninent  safety 
hazards. 

Moreover,  over  the  last  several  years, 
the  current  fleet  of  power  reactors  have 
been  subjected  to  a  number  of  risk 
studies,  including  WASH-1400  (Reactor 
Safety  Study),  and  other  generic  and 
plant-specific  reviews.  While  some 
safety  improvements  have  been 
identified  as  a  result  of  these  reviews, 
none  has  been  of  such  significance  as  to 
require  inunediate  action.  This 
essentially  means  that  no  SSCs  that 
would  be  categorized  as  RISC-2  SSC 
would  rise  to  the  level  of  significance 
that  their  failiue  or  lack  of  functionality 
would  constitute  a  substantial  safety 
hazard  requiring  immediate  regulatory 
action.  For  example,  in  the  case  of  two 
key  risk  scenarios.  Station  Blackout  and 
Anticipated  Transient  without  Scram, 
the  Commission  imposed  regulatory 
requirements  to  reduce  risk  from  these 
events;  however,  the  rules  were 
promulgated  as  cost-beneficial  safety 
improvements.  The  equipment  used  for 
station  blackout  or  anticipated 
transients  without  scram  would 
generally  fall  within  the  RISC-2 
category.  The  Commission  believes  its 
conclusion  about  the  relative 
significance  of  RISC-2  SSC  is  also 


supported  by  plant-specific  risk  studies, 
such  as  the  YPE  and  IPEEE ' ,  conducted 
to  identify  (and  correct)  any  plant- 
specific  vxdnerabilities  to  severe 
accident  risk.  NRC's  review  of  the 
responses  to  the  licensee  submittals  has 
not  identified  any  situations  requiring 
immediate  action  for  protection  of 
public  health  and  safety.  In  addition,  as 
part  of  license  renewal  reviews,  the  NRC 
reviews  severe  accident  mitigation 
alternatives,  to  identify  and  evaluate 
plant  design  changes  with  the  potential 
for  improving  severe  accident  safety 
performance.  In  the  license  renewals 
completed  to  date,  only  a  few  candidate 
SAMAs  were  found  to  be  cost-beneficial 
(and  none  were  considered  necessary  to 
provide  adequate  protection  of  public 
health  and  safety). 

In  sum,  the  Commission  believes  that 
in  light  of  risk  assessments  and  actions 
that  have  already  been  implemented, 
there  would  be  no  SSCs  categorized 
under  50.69  as  RISC-2  whose  failure 
would  represent  a  significant  and 
substantial  safety  concern  such  that 
immediate  notification  and  action  is 
required.  Accordingly,  the  results  of 
these  risk  assessments  provide 
additional  confidence  to  the 
Commission  that  Part  21  requirements 
need  not  be  imposed  on  RISC-2  SSCs. 

The  Commission  believes  that  the 
multiple  simultaneous  failures  of  either 
RISC-2  or  RISC-3  components,  in  the 
same  or  in  different  systems,  is  not  a 
concern  such  that  Part  21  reporting  is 
necessary.  Even  for  components  of  the 
same  type,  it  is  not  likely  that  the 
installed  components  are  identical  in 
terms  of  their  specific  characteristics  or 
operating  and  maintenance  history  such 
that  a  defect  would  lead  to  simultaneous 
failure  of  multiple  components  at  the 
same  time.  For  both  RISC  categories, 
there  are  requirements  to  collect  data 
about  performance  of  the  SSCs,  to 
review  the  data  to  determine  if  adverse 
performance  is  occurring  and  to  take 


'  In  Generic  letter  88-20,  dated  November  23. 
1988,  licensees  were  requested  to  perform 
individual  plant  examinations  to  identify  plant- 
specific  vulnerabilities  to  severe  accidents  that 
might  exist  in  their  facilities  and  report  the  results 
to  the  Commission.  As  part  of  their  review  and 
report,  licensees  were  asked  to  determine  any  cost- 
beneficial  improvements  to  reduce  risk.  In 
supplemenr4  to  the  generic  letter  dated  June  28. 
1991,  this  request  was  extended  to  include  external 
events  (earthquakes,  fires,  floods).  The  NRC  staff 
reviewed  the  plant-specific  responses  and  prepared 
a  staff  evaluation  report  on  each  submittal.  Further, 
the  set  of  results  were  presented  in  NUREG-1560, 
IPE  Program:  Perspectives  on  Reactor  Safety  and 
Plant  Performance.  A  similar  report  on  IPEEE 
results  was  issued  as  NUREG-1742.  In  addition,  as 
discussed  in  SECY-00-0062,  the  staff  has 
conducted  IPE  follow-up  activities  with  owTiers 
groups  and  licensees  to  confirm  that  identified 
improvements  have  been  implemented  and  if  any 
other  actions  were  warranted. 
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appropriate  action  (e.g.,  correct  failures 
and  adjust  treatment  processes).  Thus,  it 
would  be  expected  that  degradation  or 
problems  affecting  a  component  type 
would  be  detected  and  dealt  with  before 
multiple  failures  becomes  likely.  For 
many  RISC-2  SSCs,  failures  tend  to  be 
self-revealing  (as  it  is  initiation  of  a 
transient  as  a  result  of  failure  of  many 
RISC-2  SSC  that  makes  them 
significant).  For  RISC-3  SSCs, 
requirements  exist  for  design  and 
procurement  for  any  replacement 
components  to  meet  their  design 
conditions,  thus  making  it  unlikely  that 
unsuitable  components  would  be 
installed.  Further,  for  the  RISC-3  SSCs, 
evaluations  will  be  performed,  assuming 
significantly  increased  failure  rates  for 
large  number  of  components  occiuring 
simultaneously  to  show  that  there  is  no 
more  than  a  small  (potential]  change  in 
risk.  Therefore,  the  Commission 
believes  appropriate  regulatory  attention 
has  been  given  to  the  potential  for 
multiple  simultaneous  failures. 

The  Commission  also  considered  the 
question  as  to  whether  notification  of 
component  defects  should  be  required 
from  the  perspective  of  other 
potentially-affected  licensees.  The  set  of 
SSCs  that  are  RISC-2  would  vary  from 
site  to  site,  because  it  depends  upon 
specifics  of  plant  design  and  operation, 
particularly  for  the  balance-of-plant 
which  typically  differs  more  from  plant 
to  plant  than  does  the  nuclear  steam 
supply  part.  Further,  the  suppliers  of 
these  components  would  then  also  vary. 
Therefore,  the  specific  type  of 
notifications  under  Part  21,  for  the 
piuposes  of  NRC  assessment  of  generic 
implications  of  component  defects  and 
to  assure  notification  of  licensees  with 
the  same  components  in  service,  would 
not  fulfill  a  useful  regulatory  function. 
The  Commission  notes  that  although 
Part  21  and  §  50.55(e)  (component 
defect)  reporting  will  not  be  required  for 
RISC-2  SSCs,  proposed  §  50.69(g) 
contains  enhanced  reporting 
requirements  applicable  to  loss  of 
system  function  attributable  to,  intet 
alia,  failure  or  lack  of  function  of  RISC- 
2  SSCs.  This  is  discussed  in  greater 
detail  in  Section  III.5. 

The  Commission  does  not  believe  that 
any  changes  to  Part  21  are  necessary  to 
accomplish  the  Commission's  proposal, 
and  that  this  proposal  is  consistent  with 
the  statutory  requirements  in  Section 
206  of  the  ERA.  Section  206  does  not 
contain  any  definition  of  "substantial 
safety  hazard,"  but  contains  a  direction 
to  the  Commission  to  define  this  term 
by  regulation.  Nothing  in  the  legislative 
history  suggests  that  Congress  had  in 
mind  a  fixed  and  unchanging  concept  of 
"substantial  safety  hazard,"  or  that  the 


term  was  limited  to  deterministic 
regulatory  principles.  Hence,  the 
Commission  has  broad  discretion  and 
authority  to  determine  the  appropriate 
scope  of  reporting  under  Section  206. 
The  Commission  believes  that  the 
cmrent  definition  of  "substantial  safety 
hazard"  in  §  21.3  is  broadly  written  to 
permit  the  Commission  to  determine 
that  a  RISC-2  SSC  does  not  represent  a 
"substantial  safety  hazard"  as  defined  in 
§  21.3  in  the  context  of  a  risk-informed 
regulatory  approach. 

Therefore,  because  of  the  more 
supporting  role  that  the  RISC-2  SSCs 
play  with  respect  to  ensuring  critical 
safety  functions,  a  noncompliance  or 
defect  in  a  RISC-2  SSC  would  not  result 
in  a  safety  hazard  such  that  inmiediate 
licensee  and  NRC  evaluation  of  the 
situation  and  implementation  of 
necessary  corrective  action  is  necessary 
to  ensure  adequate  protection.  Thus,  the 
Commission  believes  that  a 
noncompliance  or  defect  in  a  RISC-2 
SSC  does  not  constitute  a  substantial 
safety  hazard  for  which  reporting  is 
necessary  imder  Part  21.  Accordingly, 
the  Commission  proposes  that  reporting 
requirements  to  comply  with  Section 
206  of  the  ERA  are  not  necessary  for 
RISC-2  SSCs  and  that  the  scope  of  part 
21  and  §  50.55(e)  reporting  requirements 
should  exclude  RISC-2  SSCs. 

The  Commission  also  proposes  that 
RISG-3  SSCs  should  not  be  subject  to 
part  21  and  §  50.55(e)  reporting.  A 
failure  of  a  properly-categorized  RISC- 
3  SSC  should  result  in,  at  most,  only  a 
small  change  in  risk,  and  should  not 
result  in  a  major  degradation  of  essential 
safety-related  equipment  (see  NUREG- 
0302,  Rev.  1).^  As  discussed  above,  the 
body  of  regulatory  requirements  (the 
retained  requirements  and  the 
requirements  contained  in  this  proposed 
rule)  are  sufficient  such  that 
simultaneous  failures  in  multiple 
systems  (as  woidd  be  necessary  to  lead 
to  a  substantial  safety  hazard  involving 
RISC-3  SSCs)  would  not  occur.  Thus, 
there  is  litde  regulatory  need  for  the 
NRC  to  be  informed  of  instances  of 
noncompliance  and  defects  with  RISC- 
3  SSCs.  This  is  consistent  with  the 
NRC's  current  position  that  a 


2NUREG-^)302,  "Remarks  Presented  (Questions 
and  Answers  Discussed)  At  Public  Regional 
Meetings  to  Discuss  Regulations  (10  CFR  part  21) 
for  Reporting  of  Defects  and  Noncompliances." 
Copies  of  NUREGs  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  P.O.  Box  37082,  Washington  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying  for  a  fee  at 
the  NRC  Public  Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Public  File  Area  Ol- 
F21.Rockville,  MD. 


"substantial  safety  hazard"  involves  a 
major  degradation  of  essential  safety- 
related  equipment  (see  NUREG-0302). 
Accordingly,  the  Commission  proposes 
that  RISC-3  SSCs  should  not  be  subject 
to  reporting  requirements  of  part  21  and 
§  50.55(e). 

In  sum,  the  Commission  proposes  that 
part  21  reporting  requirements  should 
extend  only  to  SSCs  classified  as  RISC- 

1  SSCs,  since  these  SSCs  are  those  that 
are  important  in  ensuring  public  health 
and  safety  and  minimizing  risk.  RISC- 

2  SSCs  should  not  be  subject  to 
reporting  because  play  a  lesser  role  than 
RISC-1  SSC  in  protection  of  public 
health  and  safety  and  no  regulatory 
purpose  would  be  served  by  part  21 
reporting  (as  discussed  above).  RISC-3 
and  RISC— 4  SSCs  have  little  or  no  risk 
significance  and  no  regulatory  purpose 
would  be  served  by  subjecting  RISC-3 
and  RISC-4  SSCS  to  part  21  and 

§  50.55(e). 

The  Commission  does  not  believe  that 
any  changes  to  part  21  or  §  50.55(e)  are 
necessary  to  accomplish  the 
Commission's  proposals  with  respect  to 
RISC-2  and  RISC-3  SSCs,  and  that  this 
proposal  is  consistent  with  the  statutory 
requirements  in  Section  206  of  the  ERA. 
As  discussed  above.  Section  206  does 
not  contain  any  definition  of 
"substantial  saiety  hazard,"  but  contains 
a  dfrection  to  the  Commission  to  define 
this  term  by  regulation.  Nothing  in  the 
legislative  history  suggests  that  Congress 
had  in  mind  a  fixed  and  unchanging 
concept  of  "substantial  safety  hazard," 
or  that  the  term  was  limited  to 
deterministic  regulatory  principles. 
Hence,  the  Commission  has  broad 
discretion  and  authority  to  determine 
the  appropriate  scope  of  reporting  under 
Section  206.  The  Commission  believes 
that  the  current  definition  of 
"substantial  safety  hazard"  in  §  21.3  is 
broadly  written  to  permit  the 
Commission  to  interpret  it  as  applying, 
in  the  context  of  a  risk-informed 
regulatory  approach,  only  to  RISC-1 
SSCs.  As  discussed  earlier,  §  50.69 
embodies  a  risk-informed  regulatory 
paradigm  whiclj  is  different  in  key 
respects  from  the  Commission's 
historical  deterministic  approach,  and 
applies  the  risk-informed  approach  to 
classifying  a  nuclear  power  plant's  SSCs 
according  to  the  SSCs  risk  significance. 
SSCs  that  are  classified  as  RISC-1  are 
those  that.'^present  the  most  important 
SSCs  from  both  a  risk  and  deterministic 
standpoint:  They  perform  the  key 
functions  of  preventing,  controlling  and 
mitigating  accidents  and  controlling 
risk.  Failure  of  RISC-1  SSCs  represent, 
from  a  risk-informed  regulatory 
perspective,  the  most  important  and 
significant  safety  concerns  (i.e.,  a 
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"substantial  safety  hazard)."  Therefore, 
the  Commission  believes  that,  in  the 
context  of  the  risk-informed  regulatory 
approach  embodied  in  §  50.69,  it  is 
reasonable  for  the  Commission  to 
interpret  "substantial  safety  hazard"  as 
applying  to  RISC-1  SSCs  and  that 
reporting  under  Section  206  jnay  be 
limited  to  RISC-1  SSCs. 

The  Commission  considered  two 
alternative  approaches  for  limiting  the 
reporting  requirements  in  part  21  and 
§  50.55(e)  to  RISC-1  SSCs:  (i) 
Interpreting  "basic  component"  to 
encompass  a  risk-informed  view  of  what 
SSCs  the  term  encompasses,  and  (ii) 
including  a  second  definition  of  "basic 
component"  in  §  21.3,  which  would 
apply  only  to  those  portions  of  a  plant 
which  have  been  categorized  in 
accordance  with  §  50.69,  and  would  be 
defined  as  an  SSC  categorized  as  RISC- 
1  under  §  50.69. 

The  Commission  does  not  believe  that 
the  part  21  definition  of  "basic 
component"  may  easily  be  read  as 
simultaneously  permitting  both  a 
deterministic  concept  of  basic 
component  and  risk-informed  concept, 
inasmuch  as  the  part  21  definition  was 
drawn  from,  and  was  intended  to  be 
consistent  with  the  definition  of  "safety- 
related  SSC"  in  §  50.2.  The  §  50.2 
definition  of  "safety-related  SSC"  refers 
to  the  ability  of  the  SSC  to  remain 
functional  during  "design  basis  events." 
The  term,  "design  basis  events"  in 
Commission  practice  has  referred  to  the 
deterministic  approach  of  defining  the 
events  and  conditions  (e.g.,  shutdown, 
normal  operation,  accident)  for  which 
an  SSC  is  expected  to  function  (or  not 
fail).  Identification  of  design  basis 
events  is  inherently  different 
conceptually  when  compared  to  a  risk- 
informed  approach,  which  attempts  to 
identify  all  possible  outcomes  (or  a 
reasonable  surrogate)  and  assign  a 
probability  to  each  outcome  and 
consequence  before  integrating  the 
probability  of  the  total  set  of  outcomes. 
The  Commission  rejected  the  second 
approach  of  adopting  an  alternative 
definition  of  "basic  component," 
because  a  change  to  the  definition  in 
§  21.3  could  be  misunderstood  as  a 
change  to  the  reporting  requirements  for 
licensees  who  choose  not  to  comply 
with  §  50.69. 

III.4.1.2    Reporting  Obligations  of 
Vendors  for  RISC-3  SSCs 

The  reporting  requirements  of  Section 
206  apply  to  individuals,  directors  and 
responsible  officers  of  a  firm 
constructing,  owning,  operating  or 
supplying  the  basic  components  of  any 
NRC-licensed  facility  or  activity. 
Nuclear  power  plant  licensees  and 


nuclear  power  plant  construction  permit 
holders  are  subject  to  reporting  under 
Section  206,  and  part  21  and  §  50.55(e) 
will  continue  to  provide  for  such 
reporting  by  those  entities.  Section  206 
also  imposes  a  reporting  obligation  on 
"vendors"  [i.e.,  firms  who  supply  basic 
components  to  nuclear  power  plant 
licensees  and  construction  permit 
holders).  The  Commission  does  not 
intend  to  change  the  reporting 
obligations  under  part  21  or  §  50.55(e) 
for  licensees,  construction  permit 
holders,  or  vendors  with  respect  to 
RISC-1  SSCs,  and  the  Commission  does 
not  intend  to  require  reporting  under 
part  21  and  §  50.55(e)  for  RISC-2,  RISC- 
3  or  RISC-4  SSCs. 

Thus,  a  vendor  who  supplied  a  safety- 
related  component  to  a  licensee  that  was 
subsequently  classified  by  the  licensee 
as  RISC-3  would  no  longer  be  legally 
obligated  to  comply  with  part  21  or 
§  50.55(e)  reporting  requirements. 
However,  as  a  practical  matter  that 
vendor  would  likely  continue  to  comply 
with  part  21  or  §  50.55(e).  Vendors  are 
informed  of  their  part  21  or  §  50.55(e) 
obligations  as  part  of  the  contract 
supplying  the  basic  component  to  the 
licensee/construction  permit  holder. 
Vendors  supplying  basic  components 
that  have  been  categorized  as  RISC-3  at 
the  time  of  contract  ratification  would 
know  that  they  have  no  part  21  or 
§  50.55(e)  obligations.  However,  vendors 
that  provide  (or  in  the  past  provided) 
safety-related  SSCs  would  not  know, 
absent  communication  from  the  licensee 
or  construction  permit  holder 
implementing  §  50.69,  whether  the  SSCs 
which  they  provided  under  contract  as 
safety-related  are  now  categorized  as 
RISC-3,  thereby  removing  the  vendor's 
reporting  obligation  under  either  part  21 
or  §  50.55(e).  Failing  to  inform  a  vendor 
that  a  safety-related  SSC  which  it 
provided  is  no  longer  subject  to  part  21 
or  §  50.55(e)  reporting  because  of  its 
reclassification  as  a  RISC-3  SSC  could 
result  in  unnecessary  reporting  to  the 
licensee  and  the  NRC.  It  may  also  result 
in  uimecessary  expenditure  of  resources 
by  the  vendor  in  determining  whether  a 
problem  with  a  supplied  SSC  rises  to 
the  level  of  a  reportable  defect  or 
noncompliance  under  the  existing 
provisions  of  part  21  and  §  50.55(e). 

To  address  the  potential  for 
unnecessary  reporting  under  proposed 
§  50.69,  the  Commission  considered 
including  a  new  requirement  in  either 
proposed  §  50.69,  or  part  21  and 
§  50.55(e).  The  new  provision  would 
require  the  licensee  or  construction 
permit  holder  to  inform  a  vendor  that  a 
safety-related  SSC  which  it  provided 
has  been  categorized  as  RISC-3.  After 
consideration,  the  Commission  believes 


that  it  is  unlikely  that  such  a  provision 
would  result  in  any  great  reduction  in 
the  potential  scope  of  reporting  by 
vendors.  The  NRC  does  not  receive 
many  part  21  reports,  so  the  overall 
reporting  burden  to  be  reduced  may  be 
insubstantial.  Furthermore,  the 
Commission  believes  that  the  proposal 
could  cause  confusion,  inasmuch  as  a 
vendor  may  supply  many  identiceil 
components  to  a  licensee/holder,  with 
some  of  the  items  intended  for  use  in 
SSCs  categorized  as  RISC-3,  and  other 
items  intended  in  non-safety-related 
applications.  A  vendor  would  have 
some  difficulty  in  determining  whether 
the  problem  with  the  supplied  SSC 
potentially  affects  the  SSC  recategorized 
as  RISC-3  (as  opposed  to  the  supplied 
SSC  used  in  nonsafety-related 
applications).  The  Commission  also 
believes  there  may  be  some  value  in 
notification  of  the  NRC  when  defects  are 
identified,  as  they  may  reveal  issues 
about  the  quality  processes,  or 
implications  for  basic  components  at 
other  facilities.  Finally,  the  NRC  notes 
that  the  vendor  has  already  been 
compensated  by  the  licensee  for  the 
burden  associated  with  part  21  and 
§  50.55(e)  as  part  of  the  initial 
procurement  process.  For  these  reasons, 
the  Commission  does  not  propose  to 
adopt  a  provision  in  §  50.69,  part  21  or 
§  50.55(e)  requiring  a  licensee  or 
construction  permit  holder  to  inform  a 
vendor  of  safety-related  SSCs  that  its 
SSCs  have  been  categorized  as  RISC-3. 

III.4.1.3    Criminal  Liability  Under 
Section  223.b.  of  the  AEA 

As  discussed  earlier.  Section  206  of 
the  AEA  authorizes  the  imposition  of 
civil  penalties  for  a  licensee's  and 
vendor's  failure  to  report  instances  of 
noncompliance  or  defects  in  "basic 
components"  that  create  a  "substantial 
safety  hazard."  However,  in  addition  to 
the  civil  penalties  authorized  by  Section 
206,  criminal  penalties  may  be  imposed 
under  Section  223.b.  of  the  AEA  on  an 
individual  director,  officer  or  employee 
of  a  firm  that  supplies  components  to  a 
puclear  power  plant,  that  knowingly 
and  willfully  violate  regulations  that 
results  (or  could  have  resulted)  in  a 
"significant  impairment  of  a  basic 
component  *   *   *."  Licensees, 
applicants  and  vendors  should  note  the 
difference  in  the  definition  of  "basic 
component"  in  part  21,  versus  the 
definition  set  forth  in  Section  223.b: 

For  the  purposes  of  this  subsection, 
the  term  "basic  component"  means  a 
facility  structure,  system,  component  or 
part  thereof  necessary  to  assure — 

(1)  The  integrity  of  the  reactor  coolant 
pressure  boundary, 
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(2)  The  capability  to  shut-down  the 
facility  and  maintain  it  in  a  safe  shut- 
down condition,  or 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  an  unplanned 
offsite  release  of  quantities  of  fission 
products  in  excess  of  the  limits 
established  by  the  Commission. 

The  U.S.  Department  of  Justice  is 
responsible  for  prosecutorial  decisions 
involving  violations  of  Section  223.b. 

111,4.1.4    Posting  Requirements 

Both  AEA  Section  223.b  and  ERA 
Section  206  require  posting  of  their 
statutory  requirements  at  the  premises 
of  all  licensed  facilities.  This  is 
implemented  through  10  CFR  Parts  19 
and  21. 

As  a  residt  of  implementation  of 
§  50.69,  rights  and  responsibilities  of 
licensee  workers  would  be  slightly 
different.  For  instance,  SSCs  categorized 
as  RISC-3  would  no  longer  be  subject  to 
Part  21.  However,  RISC-1  SSCs  (and 
"safety-related"  SSCs  not  yet 
categorized  per  §  50.69),  are  subject  to 
the  Part  21  requirements.  No  additional 
responsibilities  for  identification  or 
notification  are  involved.  The 
supporting  information  such  as 
procedures  to  be  made  available  to 
workers  would  need  to  reflect  the 
reduction  in  scope  of  requirements.  For 
the  reasons  already  mentioned,  the 
Commission  concludes  that  there  would 
be  no  impact  on  vendors  with  respect  to 
posting  requirements  in  that  these 
changes  in  categorization  would  be 
"transparent"  to  them  as  suppliers. 

III.4.2     Section  50.49  Environmental 
Qualification  of  Electrical  Equipment 

The  general  requirement  that  certain 
SSCs  be  designed  to  be  compatible  with 
environmental  conditions  associated 
with  postulated  accidents  is  contained 
in  GDC— 4.  Section  50.49  was  written  to 
provide  specific  programmatic 
requirements  for  a  qualification  program 
and  docimientation  for  electrical 
equipment,  and  thus,  is  a  special 
treatment  requirement. 

Section  50.49(b),  imposes 
requirements  on  licensees  to  have  an 
environmental  qualification  program 
that  meets  the  requirements  contained 
therein.  It  defines  the  scope  of  electrical 
equipment  important  to  safety  that  must 
be  included  under  the  environmental 
qualification  program.  Further,  this 
regulation  specifies  methods  to  be  used 
for  qualification  of  the  equipment  for 
identified  enviroiunental  conditions  and 
documentation  requirements. 

RISC-3  and  RISC-^  SSCs  would  be 
removed  from  the  scope  of  the 
requirements  of  §  50.49  through 


§  50.69(b)(2){ii).  For  SSCs  categorized  as 
RISC-3  or  RISC-4,  the  Commission  has 
concluded  that  for  low  safety-significant 
SSCs,  additional  assurance,  such  as  that 
provided  by  the  detailed  provisions  in 
§  50.49  for  testing,  documentation  files 
and  application  of  margins,  are  not 
necessary  (see  Section  III.4.0).  The 
requirements  bom.  GDC-4  as  they  relate 
to  RISC-3  and  RISC-4  SSCs,  and  the 
design  basis  requirements  for  these 
SSCs,  includi^ig  the  environmental 
conditions  such  as  temperature  and 
pressure,  remain  in  effect.  Thus,  these 
SSCs  must  continue  to  remain  capable 
of  performing  their  safety-related 
functions  under  design  basis 
environmental  conditions. 

m.4.3    Section  50.55a{f),  (g),  and  (h) 
Codes  and  Standards 

Section  50.69(b)(2)(iv),  would  remove 
RISC-3  SSCs  from  the  scope  of  certain 
provisions  of  §  50.55a,  relating  to  Codes 
and  Standards.  The  provisions  being 
removed  are  those  that  relate  to 
"treatment"  aspects,  such  as  inspection 
and  testing,  but  not  those  pertaining  to 
design  requirements  established  in 
§  50.55a.  Each  of  the  subsections  being 
removed  is  discussed  in  the  paragraphs 
below. 

Section  50.55a(f)  incorporates  by 
reference  provisions  of  the  ASME  Code 
as  endorsed  by  NRC  that  contains 
inservice  testing  requirements.  These 
are  special  treatment  requirements. 
Through  this  proposed  rulemaking, 
RISC-3  SSCs  would  be  removed  from 
the  scope  of  these  requirements,  and 
instead  would  be  subject  to  the 
requirements  in  §  50.69(d)(2)(iii).  For 
the  reasons  discussed  in  Section  III.4.0, 
the  Commission  has  determined  that  for 
low  safety-significant  SSCs,  it  is  not 
necessary  to  impose  the  specific 
detailed  provisions  of  the  Code,  as 
endorsed  by  NRC,  and  these 
requirements  can  be  replaced  by  the 
more  "high-level"  alternative  treatment 
requirements,  which  allow  greater 
flexibility  to  licensees  in 
implementation. 

Section  50.55a(g)  incorporates  by 
reference  provisions  of  the  ASME  Code 
as  endorsed  by  NRC  that  contains  the 
inservice  inspection,  and  repair  and 
replacement  requirements  for  ASME 
Class  2  and  Class  3  SSCs.  The 
Commission  will  not  remove  the  repair 
and  replacement  provisions  of  the 
ASME  BPV  Code  required  by  §  50.55a(g) 
for  ASME  Class  1  SSCs,  even  if  Uiey 
were  categorized  as  RISC-3,  because 
those  SSCs  constitute  principal  fission 
product  barriers  as  part  of  the  reactor 
coolant  system  or  containment.  For 
Class  2  and  3  SSCs  that  are  shown  to  be 
of  low  safety-significance  if  categorized 


as  RISC-3,  the  additional  assurance 
from  the  specific  provisions  of  the 
ASME  Code  is  not  considered 
necessary. 

Section  50.55a(h)  incorporates  by 
reference  the  requirements  in  either 
Institute  of  Electi-ical  and  Electronics 
Engineers  (IEEE)  279,  "Criteria  for 
Protection  Systems  for  Nuclear  Power 
Generating  Stations,"  or  IEEE  603-1991 
"IEEE  Standard  Criteria  for  Safety 
Systems  for  Nuclear  Power  Generating 
Stations.  "  Within  these  IEEE  standards 
are  special  treatment  requirements. 
Specifically,  sections  4.3  and  4.4  of  IEEE 
279  and  sections  5.3  and  5.4  of  IEEE 
603-1991  contain  quality  and 
envfronmental  qualification 
requirements.  RrSC-3  SSCs  are  being 
removed  from  the  scope  of  this  special 
treatment  requfrement  consistent  with 
the  Commission  decision  already 
discussed. 

III.4.4     Section  50.65  Monitoring  the 
Effectiveness  of  Maintenance 

The  Commission  is  proposing  to 
remove  RISC-3  and  RISC-4  SSCs  from 
the  scope  of  the  requirements  of  §  50.^5 
(except  for  paragraph  (a)(4)).  The  basis 
for  this  includes  Section  III.4.0  and  the 
following  discussion. 

Section  50.65,  referred  to  as  the 
Maintenance  Rule,  imposes 
requirements  for  licensees  to  monitor 
the  effectiveness  of  maintenance 
activities  for  safety-significant  plant 
equipment  to  minimize  the  likelihood  of 
failures  and  events  caused  by  the  lack 
of  effective  maintenance.  Specifically, 
§  50.65  requires  the  performance  of 
SSCs  defined  in  §  50.65(b)  to  be 
monitored  against  licensee  established 
goals,  in  a  manner  sufficient  to  provide 
confidence  that  the  SSCs  are  capable  of 
fulfilling  thefr  intended  functions.  The 
rule  further  requires  that  where 
performance  does  not  match  the  goals, 
appropriate  corrective  action  shall  be 
taken.  Included  within  the  scope  of 
§  50.65(b)  are  SSCs  that  are  relied  upon 
to  remain  functional  during  design  basis 
events  or  in  emergency  operating 
procedures,  and  nonsafety-related  SSCs 
whose  failure  could  result  in  the  failure 
of  a  safety  function  or  cause  a  reactor 
scram  or  activation  of  a  safetj'-related 
system. 

Sections  50.65(a)(1),  (a)(2),  and  (a)(3) 
impose  dociunentation  and  action 
requirements;  thus,  they  are  special 
treatment  requirements.  Upon 
implementation  of  §  50.69,  a  licensee 
would  not  be  required  to  apply 
maintenance  rule  monitoring,  goal 
setting,  corrective  action,  alternate 
demonstration,  or  periodic  evaluation 
treatments  required  by  §§  50.65(a)(1), 
(a)(2),  and  (a)(3)  to  RISC-3  and  RISC-4 
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SSCs.  The  proposed  rule  does  include 
in  §  50.69(e)(3)  provisions  for  a  licensee 
to  use  performance  information  to 
feedback  into  its  processes  to  adjust 
treatment  (or  categorization)  when 
results  so  indicate.  However,  this 
requirement  does  not  require  the 
speciBc  monitoring  and  goal  setting  as 
required  in  §  50.65,  in  consideration  of 
the  lesser  safety-significance  of  these 
SSCs. 

RISC-1  and  RISC-2  SSCs  that  are 
currenUy  within  the  scope  of  §  50.65(b) 
would  remain  subject  to  existing 
maintenance  rule  requirements.  Any 
RISC-1  or  RISC-2  function  not 
currently  within  the  scope  of  §  50.65(b) 
would  be  added  to  the  scope  of  the 
maintenance  rule  (as  a  result  of  the 
requirement  in  §  50.69(e)(2)  that 
requires  monitoring,  evaluation  and 
appropriate  action  for  these  SSCs). 

The  proposed  removed  of  RISC-3  and 
4  SSCs  from  the  scope  of  requirements 
does  not  include  §  50.65(a)(4),  which 
contains  requirements  to  assess  and 
manage  the  increase  in  risk  that  may 
result  from  proposed  maintenemce 
activities.  The  requirements  in 
§  50.65(a)(4)  remain  in  effect.  It  is  noted 
that  §  50.65(a)(4)  already  includes 
provisions  by  which  a  licensee  can  limit 
the  scope  of  the  assessment  required  to 
SSCs  that  a  risk-informed  evaluation 
process  has  shown  to  be  significant  to 
public  health  and  safety.  Thus,  there  is 
no  need  to  revise  the  requirements  to 
permit  a  licensee  to  apply  requirements 
commensurate  with  safety-significance. 

III.4.5     Sections  50.72  and  50.73 
Reporting  Requirements 

This  proposed  nde  would  remove  the 
requirements  in  §§  50.72  and  50.73  for 
RISC-3  and  RISC-4  SSCs.  The  basis  for 
this  removal  follows. 

Sections  50.72  and  50.73  contain 
requirements  for  licensees  to  report 
events  involving  certain  SSCs.  These 
reporting  requirements  are  special 
treatment  requirements  .  NRC  requires 
event  reports  in  part  so  that  it  can 
follow-up  on  corrective  action  for  these 
circumstances.  Through  this 
rulemaking,  the  Commission  proposes 
to  remove  RISC-3  and  RISC-4  SSCs 
from  the  scope  of  these  requiremeiits. 
The  low  safety-significance  of  these 
SSCs  does  not  warrant  the  burden 
associated  with  reporting  events  or 
conditions  only  affecting  such  SSCs,  for 
the  reasons  already  discussed.In 
particular,  under  NRC's  risk-informed 
inspection  process,  NRC  follow-up  of 
corrective  action  will  be  focused  upon 
safety-significant  situations. 


m.4.6     10  CFR  Part  50  Appendix  B 
Quality  Assiu-ance  Requirements 

This  proposed  rule  would  remove 
RISC-3  SSCs  from  the  scope  of 
requirements  in  Appendix  B  to  10  CFR 
Part  50.  These  requirements  are 
currently  not  applicable  to  RISC— 4  SSCs 
so  there  is  no  change  for  these  SSCs. 
Appendix  B  contains  requirements  for  a 
quality  assurance  program  meeting 
specified  attributes.  While  many  of  the 
general  attributes  are  still  appropriate 
for  RISC-3  SSCs  (and  in  some  instances 
are  included  within  the  high-level 
requirements  in  §  50.69(d)(2)),  it  was 
considered  simpler  to  remove  RISC-3 
SSCs  from  the  scope  of  the  existing 
requirements  in  Appendix  B  (with  its 
attendant  set  of  guidance  and 
implementing  documents),  and  to  add 
back  the  minimum  set  of  requirements 
viewed  as  necessary  for  RISC-3  SSCs, 
rather  than  to  subdivide  the  existing 
Appendix  B  requirements  for  this 
purpose. 

The  intent  of  Appendix  B  to  10  CFR 
Part  50,  and  the  complementary 
regulations  is  to  provide  quality 
assurance  requirements  for  the  design, 
construction,  and  operation  of  nuclear 
power  plants.  The  quality  assurance 
requirements  of  Appendix  B  are  to 
provide  adequate  confidence  that  an 
SSC  will  perform  satisfactorily  in 
service;  these  requirements  were 
developed  to  apply  to  safety-related 
SSCs.  In  the  implementation  of 
Appendix  B,  a  licensee  is  boimd  to 
detailed  and  prescriptive  quality 
requirements  to  apply  to  activities 
affecting  those  SSCs.  As  such,  these 
requirements  meet  the  Commission's 
definition  of  special  treatment 
requirements.  These  requirements  are 
removed  from  application  to  RISC-3 
and  RISC-4  SSCs  because  their  low 
safety-significance  does  not  weirrant  the 
level  of  quality  requirements  that 
currently  exist  with  Appendix  B. 

III.4.7     10  CFR  Part  50,  Appendix  J 
Containment  Leakage  Testing 

The  proposed  rule  would  remove  a 
subset  of  RISC-3  and  RISC-4  SSCs  fi-om 
the  scope  of  the  requirements  in 
Appendix  J  to  Part  50  that  pertain  to 
containment  leakage  testing. 
Specifically,  RISC-3  and  RISC-4  SSCs 
that  meet  specified  criteria  would  be 
removed  from  the  scope  of  the 
requirements  for  Type  B  and  Type  C 
testing.  The  basis  for  the  removal  is 
described  below. 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power  reactors 
as  specified  in  §  50.54(o)  is  that  primary 
reactor  containments  shall  meet  the 
containment  leakage  test  requirements 


set  forth  in  Appendix  J  to  10  CFR  Part 
50.  These  test  requirements  provide  for 
preoperational  and  periodic  verification 
by  tests  of  the  leak-tight  integrity  of  the 
primary  reactor  containment,  and 
systems  and  components  which 
penetrate  contaimnent  of  water-cooled 
power  reactors,  and  establish  the 
acceptance  criteria  for  these  tests.  As 
such,  these  tests  are  special  treatment 
requirements.  The  purposes  of  the  tests 
are  to  assure  that  (a)  leakage  through  the 
primary  reactor  contairmient,  or  through 
systems  and  components  penetrating 
primary  containment,  shall  not  exceed 
allowable  leakage  rate  values  as 
specified  in  the  technical  specifications, 
and  (b)  periodic  siu-veillance  of  reactor 
containment  penetrations  and  isolation 
valves  is  performed  so  that  proper 
maintenance  and  repairs  are  made 
during  the  service  life  of  the 
containment,  and  systems  and 
components  penetrating  primary 
containment.  Appendix  J  includes  two 
Options,  Option  A  and  Option  B. 
Option  A  includes  prescriptive 
requirements  while  Option  B  identifies 
performance-based  requirements  and 
criteria  for  preoperational  and 
subsequent  periodic  leakage-rate  testing. 
A  licensee  may  choose  either  option  for 
meeting  the  requirement  of  Appendix  J. 

The  discussion  contained  in 
Appendix  J  to  10  CFR  Part  50  can  be 
divided  into  two  categories.  Parts  of 
Appendix  J  contain  testing 
requirements.  Other  parts  contain 
information,  such  as  definitions  or 
clarifications,  necessary  to  explain  the 
testing  requirements.  A  review  of 
Appendix  J  did  not  identify  any 
technical  requirements  other  than  those 
describing  the  methods  of  the  required 
testing.  Therefore,  Appendix  J  was 
considered  to  be,  in  its  entirety,  a 
special  treatment  requirement. 

The  NRC  believes  that  risk-informing 
this  appendix  may  lead  to  less  testing 
and  therefore  would  reduce  unnecessary 
regulatory  burden  on  the  licensees. 
Although  the  1995  revision  to  Appendix 
J  was  characterized  as  risk-informed,  the 
changes  were  not  as  extensive  as  those 
expected  in  the  risk-informed  Part  50 
effort.  The  revision  primarily  decreased 
testing  frequencies,  whereas  risk- 
informing  the  scope  of  SSCs  that  are 
subject  to  Appendix  J  testing  would 
remove  some  components  from  testing 
(i.e.,  to  the  extent  that  defense-in-depth 
is  maintained  in  accordcmce  with  the 
risk-informed  categorization  process). 

The  proposed  rule  would  exclude 
certain  identified  contairunent  isolation 
valves  from  Type  C  testing.  For  RISC- 
3  components,  which  includes 
containment  isolation  valves,  leak 
testing  is  not  required.  The  reliability 
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strategy  is  to  monitor  and  restore 
component  functions  once  they  are 
identified  through  the  corrective  action 
program  or  the  periodic  feedback 
process.  Similarly,  requirements  for 
Type  B  testing  of  certain  penetrations 
would  not  be  required.  The  relief  from 
testing  is  limited  to  components 
meeting  specified  criteria  such  that 
acceptable  results  for  large  early  release 
and  defense-in-depth  are  maintained. 

III.4.7.1     Types  of  Tests  Required  by 
Appendix  J 

Appendix  J  testing  is  divided  into 
three  types:  Type  A,  Type  B,  and  Type 
C.  Type  A  tests  are  intended  to  measure 
the  primary  reactor  containment  overall 
integrated  leakage  rate  after  the 
containment  has  been  completed  and  is 
ready  for  operation,  and  at  periodic 
intervals  thereafter.  Type  B  tests  are 
intended  to  detect  local  leaks  and  to 
measure  leakage  across  each  pressure- 
containing  or  leakage-limiting 
boundary.  Primary  reactor  containment 
penetrations  required  to  be  Type  B 
tested  are  identified  in  Appendix  J. 
Type  C  tests  are  intended  to  measure 
containment  isolation  valve  leakage 
rates.  The  containment  isolation  valves 
required  to  be  TjT)e  C  tested  are 
identified  in  Appendix  J. 

IIL4.7.2    Reduction  in  Scope  for 
Appendix  J  Testing 

Type  A  Testing:  The  Commission 
concludes  that  Type  A  testing  should 
continue  to  be  required  as  described  in 
Appendix  J. 

Type  B  Testing:  The  Commission 
coQcIudes  that  Type  B  testing  should 
continue  to  be  required  for  air  lock  door 
seals,  including  door  operating 
mechanism  penetrations  which  are  part 
of  the  contaiimient  pressure  boundary 
and  doors  with  resilient  seals  or  gaskets 
except  for  seal-welded  doors.  Type  B 
testing  is  not  necessary  for  other 
penetrations  that  are  determined  to  be  of 
low  safety  significance  and  that  meet 
one  or  both  of  the  following  criteria: 

1.  Penetrations  pressurized  with  the 
pressure  being  continuously  monitored. 

2.  Penetrations  less  than  1  inch  in 
equivalent  diameter. 

Type  C  Testing:  The  Commission 
concludes  that  Type  C  testing  is  not 
necessary  for  valves  that  are  determined 
to  be  of  low  safety  significance  and  that 
meet  one  or  more  of  the  following 
criteria: 

1.  The  valve  is  required  to  be  open 
under  accident  conditions  to  prevent  or 
mitigate  core  damage  events. 

2.  The  valve  is  normally  closed  and  in 
a  physically  closed,  water  filled  system. 

3.  The  valve  is  in  a  physically  closed 
system  whose  piping  pressure  rating 


exceeds  the  containment  design 
pressure  rating  and  that  is  not 
connected  to  the  reactor  coolant 
pressiu-e  boundary. 

4.  The  valve  size  is  1-inch  nominal 
pipe  size  or  less. 

III.4.7.3    Basis  for  Reduction  of  Scope 

The  first  criterion  for  Type  B  testing 
deals  with  penetrations  that  are 
pressurized  with  the  pressures  in  the 
penetrations  being  continuously 
monitored  by  licensees.  The 
pressiuization  itself  establishes  a  leak 
tight  barrier,  for  such  penetrations.  The 
monitoring  of  the  pressures  in  the 
penetrations,  in  conjunction  with  the 
proposed  requirements  for  RISC  3  SSCs 
(including  taking  corrective  action  when 
an  SSC  fails)  provide  sufficient 
assurance,  without  the  need  for  Type  B 
testing,  to  ensure  that  these  penetrations 
are  functional. 

The  second  criterion  for  reducing  the 
scope  of  Type  B  testing  (i.e., 
penetrations  less  than  1  inch  in 
equivalent  diameter)  is  essentially  the 
same  as  the  fifth  criterion  for  reducing 
the  scope  of  Tjrpe  C  testing  (i.e.,  valve 
size  is  1-inch  or  less).  By  definition 
penetrations  of  this  size  do  not 
contribute  to  large  early  release. 

The  Commission  finds  that  these 
criteria  for  reducing  the  scope  of  the 
Type  C  testing  requirements  are 
reasonable  in  that,  even  without  Type  C 
testing,  the  probability  of  significant 
leakage  during  an  accident  (that  is,    ■ 
leakage  to  the  extent  that  public  health 
and  safety  is  affected)  is  small.  This  is 
true  even  though  some  of  the  valves  that 
satisfy  these  criteria  may  be  fairly  large. 

Appendix  J  to  10  CFR  part  50  deals 
oidy  with  leakage  rate  testing  of  the 
primary  reactor  contairunent  and  its 
penetrations.  It  assumes  that 
contairunent  isolation  valves  are  in  their 
safe  position.  No  failure  is  assumed  that 
would  cause  the  contairunent  isolation 
valves  to  be  open  when  they  are 
supposed  to  be  closed.  The  valve  would 
be  open  if  needed  to  transmit  fluid  into 
or  out  of  containment  to  mitigate  an 
accident  or  closed  if  not  needed  for  this 
purpose.  For  purposes  of  this 
evaluation,  if  a  valve  is  open,  it  is 
assumed  to  be  capable  of  being  closed. 
Testing  to  ensure  the  capability  of 
contairunent  isolation  valves  to  reach 
their  safe  position  is  not  within  the 
scope  of  Appendix  J,  and  as  such  is  not 
within  the  scope  of  this  evaluation. 
Therefore,  the  valves  addressed  by  this 
evaluation  are  considered  to  be  closed, 
but  may  be  leaking.  The  increase  in  risk 
due  to  this  proposed  revision  affecting 
Appendix  J  is  negligible. 

Past  studies  [e.g.,  NUREG-1150, 
"Severe  Accident  Risks:  An  Assessment 


for  Five  U.S.  Nuclear  Power  Plants; 
Final  Summary  Report,"  dated 
December  1990)  show  that  the  overall 
reactor  accident  risks  are  not  sensitive 
to  variations  in  containment  leakage 
rate.  This  is  because  reactor  accident 
risk  is  dominated  by  accident  scenarios 
in  which  the  containment  either  fails  or 
is  bypassed.  These  very  low  probability 
scenarios  dominate  predicted  accident 
risks  due  to  their  high  consequences. 
The  Commission  examined  in  more 
detail  the  effect  of  contaiiunent  leakage 
on  risk  as  part  of  the  Appendix  J  to  10 
CFR  Part  50,  Option  B,  rulemaking.  The 
results  of  these  studies  are  applicable  to 
this  evaluation.  NUREG-1493, 
"Performance-Based  Containment  Leak- 
Test  Program,"  dated  September  1995. 
calcidated  the  containment  leakage 
necessary  to  cause  a  significant  increase 
in  risk  and  found  that  the  leakage  rate 
must  typically  be  approximately  100 
times  the  Technical  Specification  leak 
rate.  La.  It  is  improbable  that  even  the    ■ 
leakage  of  multiple  valves  in  the 
categories  imder  consideration  would 
exceed  this  amoimt.  Operating 
experience  shows  that  most  measured 
leaks  are  much  less  than  100  times  La. 
A  more  direct  estimate  of  the  increase 
in  risk  for  the  proposed  revision  to 
Appendix  J  can  be  obtained  from  the 
Electric  Power  Research  Institute  (EPRI) 
report  TR-104285,  "Risk  Impact 
Assessment  of  Revised  Contairunent 
Leak  Rate  Testing  Intervals,"  dated 
August  1994.  This  report  examined  the 
change  in  the  baseline  risk  (as 
determined  by  a  plant's  IPE  risk 
assessment)  due  to  extending  the 
leakage  rate  test  intervals.  For  the 
pressurized  water  reactor  (PWR)  large 
dry  containment  examined  in  the  EPRI 
report,  for  example,  the  percent  increase 
in  baseline  risk  from  extending  the  Type 
C  test  interval  from  2  years  to  10  years 
was  less  than  0.1  percent.  While  this 
result  was  for  a  test  interval  of  10  years 
vs.  the  current  proposal  to  do  no  more 
Type  C  testing  of  the  subject  valves  for 
the  life  of  a  plant,  the  analysis  may 
reasonably  apply  to  this  situation 
because  it  contains  several  conservative 
assumptions  which  offset  the  10-year 
time  interval.  These  assumptions 
include  the  following: 

1 .  The  study  used  leakage  rate  data 
from  operating  plants.  Any  leakage  over 
the  plant's  administrative  leakage  limit 
was  considered  a  leakage  failure.  An 
administrative  limit  is  a  utility's 
internal  limit  and  does  not  imply 
violation  of  any  Appendix  J  limits. 
Therefore,  the  probability  of  a  leakage 
failure  is  overestimated. 

2.  Failure  of  one  valve  to  meet  the 
administrative  limit  does  not  imply  that 
the  penetration  would  leak  because 
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containment  penetrations  typically  have 
redundant  isolation  valves.  While  one 
valve  may  leak,  the  other  may  remain 
leak-tight.  The  study  assumed  that 
failure  of  one  valve  in  a  series  failed  the 
penetration;  however,  the  probability  of 
failure  was  that  for  a  single  valve. 

3.  The  analysis  assumed  possible 
leakage  of  all  valves  subject  to  Tj^pe  C 
testing,  not  just  those  subject  to  the 
proposed  revision. 

According  to  this  analysis,  the 
proposed  revision  would  not  have  a 
significant  effect  on  risk.  The  NUREG- 
1493  analysis  shows  that  the  amount  of 
leakage  necessary  to  significantly 
increase  risk  is  two  orders  of  magnitude 
greater  than  a  typical  Technical 
Specification  leakage  rate  limit. 
Therefore,  the  risk  to  the  public  will  not 
significantly  increase  due  to  the 
proposed  relief  from  the  requirements  of 
Appendix  J  to  10  CFR  part  50. 

III.4.8    Appendix  A  to  10  CFR  Part  100 
(and  Appendix  S  to  10  CFR  Part  50 
(Seismic  Requirements)) 

The  proposed  rule  would  remove 
RISC-3  and  RISC-4  SSCs  from  the 
requirement  in  Appendix  A  to  Part  100 
to  demonstrate  that  SSCs  are  designed 
to  withstand  the  safe  shutdown 
earthquake  (SSE)  by  qualification  testing 
or  specific  engineering  methods.  GDC  2 
requires  that  SSCs  "important  to  safety" 
be  capable  of  withstanding  the  effects  of 
natural  phenomena  such  as  earthquakes. 
The  requirements  of  10  CFR  Part  100 
pertain  to  reactor  site  criteria  and  its 
Appendix  A  addresses  seismic  and 
geologic  siting  criteria  used  by  the 
Commission  to  evaluate  suitability  of 
plant  design  bases  in  consideration  of 
these  characteristics.  Sections  Vl{a)(l) 
and  (2)  of  Appendix  A  to  10  CFR  Part 
100  address  the  engineering  design  for 
the  SSE  and  Operating  Basis  Earthquake 
(OBE),  respectively.  The  rule  change 
would  exclude  RISC-3  and  RISC-4 
SSCs  from  the  scope  of  the  requirements 
of  sections  VI(a)(l)  and  (2)  of  Appendix 
A  to  10  CFR  Part  100,  only  to  the  extent 
that  the  rule  requires  testing  and 
specific  types  of  analyses  to 
demonstrate  that  safety-related  SSCs  are 
designed  to  withstand  the  SSE  and  OBE. 
It  is  only  these  aspects  of  Appendix  A 
to  10  CFR  Part  100  that  are  considered 
special  treatment.  As  discussed  in 
Section  ni.4.0,  because  of  the  low  safety 
significance  of  the  RISC-3  and  RISC-4 
SSCs,  the  additional  assurance  provided 
by  qualification  testing  (or  engineering 
analyses)  is  not  considered  necessary. 

For  current  operating  reactors. 
Appendix  A  to  part  100  is  apphcable. 
For  new  plant  applications,  the  seismic 
design  requirements  are  set  forth  in 
Appendix  S  to  Part  50.  The  NRC  has 


determined  that  Appendix  S  does  not 
need  to  be  included  in  the  proposed 
§  50.69  because  the  wording  of  the 
requirements  with  respect  to 
"qualification"  by  testing  or  specific 
types  of  analysis  is  not  present  in  this 
rule.  Therefore,  a  rule  change  would  not 
be  necessary  to  permit  a  licensee  to 
implement  means  other  than 
qualification  testing  or  the  specified 
methods  to  demonstrate  SSC  capability. 

III.4.9    Requirements  Not  Removed  by 
§  50.69(b)(1) 

In  the  foUovkring  paragraphs,  the 
Commission  discusses  certain  rules  that 
were  considered  as  candidates  for 
removal  as  requirements  for  RISC-3  and 
RISC— 4  SSCs  during  development  of 
this  rulemaking.  These  rules  were 
identified  as  candidate  rules  in  SECY- 
99-256.  They  are  not  part  of  this 
rulemaking  for  the  reasons  presented. 

in.4.9.1     Section  50.34  Contents  of 
Applications 

Section  50.34  identifies  the  required 
information  that  applicants  must 
provide  in  preliminary  and  final  safety 
analysis  reports.  Because  §  50.69 
contains  the  documentation 
requirements  for  licensees  and 
applicants  who  choose  to  implement 
§  50.69,  and  these  requirements  do  not 
conflict  with  §  50.34,  it  is  not  necessary 
to  revise  §  50.34  to  implement  §  50.69. 

III.4.9.2     Section  50.36  Technical 
Specifications 

Section  50.36  establishes  operability, 
surveillance,  limiting  conditions  for 
operation  and  other  requirements  on 
certain  SSCs.  To  the  extent  that  this  rule 
specified  testing  and  related 
requirements,  it  was  considered  as  a 
candidate  for  being  "special  treatment". 
However,  the  Commission  concluded 
that  it  was  not  appropriate  to  revise 
§  50.36  for  several  reasons.  First,  risk- 
informed  criteria  have  already  been 
established  in  §  50.36  for  determining 
which  SSCs  should  have  TS 
requirements.  Improved  standard  TS 
have  already  resulted  in  relocation  of 
requirements  for  less  important  SSCs  to 
other  docmnents.  Further,  other 
improvement  efforts  are  underway  that 
could  be  implemented  by  individual 
licensees  to  make  their  plant-specific 
requirements  more  risk-informed.  Thus, 
no  changes  to  this  rule  (or  its 
implementation)  are  necessary  as  part  of 
§  50.69  to  make  the  TS  risk-iniormed  or 
to  accommodate  the  revised 
requirements  of  this  proposed  nile. 


III.4.9.3     Section  50.44  Combustible 
Gas  Control 

Certain  provisions  within  §  50.44 
were  identified  as  containing  special 
treatment  requirements  in  that  they 
specified  conformance  with  Appendix  B 
for  particular  design  features,  specified 
requirements  for  qualification,  and 
related  statements.  The  Commission 
notes  that  a  separate  rulemaking  is 
underway  to  "rebaseline"  the 
requirements  in  §  50.44  using  risk 
insights  (see  August  2,  2002;  67  FR 
50374).  Therefore,  the  NRC  believes  that 
there  is  no  need  to  include  those 
sections  of  (existing)  §  50.44  as  being 
removed  for  RISC-3  SSC.  If  portions  of 
§  50.44  that  were  identified  as  special 
treatment  requirements  are  retained, 
and/or  relocated  to  other  rules  (and  they 
are  not  necessary  for  RISC-3  SSCs),  then 
there  may  be  a  need  to  reference  these 
rules  within  §  50.69(b)(1)  when  §  50.69 
is  issued  as  a  final  rule. 

in.4.9.4    Section  50.48  (Appendix  R 
and  GDC  3)  Fire  Protection 

Initially,  fire  protection  requirements 
were  considered  to  be  within  the  scope 
of  this  rulemaking  effort.  There  are 
augmented  quality  provisions  applied  to 
fire  protection  systems  and  these 
augmented  quality  provisions  are 
considered  special  treatment 
requirements.  However,  these 
provisions  are  not  contained  in  the  rules 
themselves.  The  Commission  has 
developed  a  proposed  rulemaking  (see 
November  1,  2002;  67  FR  66578)  to 
allow  licensees  to  volimtarily  adopt 
National  Fire  Protection  Association 
(NFPA)-805  requirements  in  Ueu  of 
other  fire  protection  requirements. 
NFPA-805  would  permit  a  licensee  to 
implement  a  risk-informed  fire 
protection  program  as  a  voluntary 
alternative  to  compliance  with  §  50.48 
and  10  CFR  Part  50,  Appendix  R. 
Accordingly,  changes  to  these 
regulations  were  not  included  in  the 
scope  of  the  §  50.69  rulemaking. 

III.4.9.5    Section  50.59  Changes,  Tests 
and  Experiments 

The  Conunission  does  not  believe  that 
a  §  50.59  evaluation  need  be  performed 
when  a  licensee  implements  §  50.69  by 
changing  the  special  treatment 
requirement  for  RISC-3  and  RISC-4 
SSCs.  Accordingly,  §  50.69(f)(iii) 
contains  language  that  removes  the 
requirement  for  a  §  50.59  evaluation  of 
the  changes  in  special  treatment  as  part 
of  implementation.  The  process  of 
adjusting  treatment  for  RISC-3  and 
RISC— 4  SSCs  does  not  need  to  be  subject 
to  §  50.59  because  the  rulemaking 
already  provides  the  decision  process 
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for  recategorization  and  determination 
of  revision  to  requirements  resulting 
ttova  the  categorization.  Thus, 
subjecting  the  implementation  steps  as 
they  relate  to  changes  to  treatment  frova 
what  was  described  in  the  final  safety 
analysis  report  (FSAR),  to  determine  if 
NRC  approval  is  needed  of  those 
changes,  is  an  vmnecessary  step.  Since 
it  is  only  in  the  area  of  treatment  for 
RISC-3  and  RISC-4  SSCs  that  might  be 
viewed  as  involving  a  reduction  in 
requirements,  these  are  the  only  aspects 
for  which  this  rule  provision  would 
have  any  effect.  As  required  by 
§  50.69(f)(ii),  the  licensee/applicant  will 
be  required  to  update  the  FSAR 
appropriately  to  reflect  incorporation  of 
its  treatment  processes  into  the  FSAR. 

However,  it  is  important  to  recognize 
that  changes  that  affect  any  non- 
treatment  aspects  of  an  SSC  [e.g., 
changes  to  the  SSC  design  basis 
functional  requirements)  are  required  to 
be  evaluated  in  accordance  with  the 
requirements  of  §50.59.  Section 
50.69{d)(2)(i),  which  focuses  upon 
design  control,  is  intended  to  draw  a 
distinction  between  treatment  (managed 
through  §  50.69]  and  design  changes 
(managed  through  other  processes  such 
as  §  50.59).  As  previously  noted,  this 
rulemaking  is  only  risk-informing  the 
scope  of  special  treatment  requirements. 
The  process  and  requirements 
established  in  §  50.69  do  not  extend  to 
making  changes  to  the  design  basis  of 
SSCs. 

111.4.9.6  Appendix  A  to  10  CFR  Part  50 
General  Design  Criteria  (GDC) 

The  NRC  has  concluded  that  the  GDC 
of  Appendix  A  to  10  CFR  Part  50  do  not 
need  to  be  revised  because  they  specify 
design  requirements  and  do  not  specify 
special  treatment  requirements.  Because 
this  rulemaking  is  not  revising  the 
design  basis  of  the  facility,  the  GDC 
should  remain  intact  and  are  not  within 
the  scope  of  §  50.69.  This  subject  is 
discussed  in  more  detail  in  the  NRC's 
action  on  the  South  Texas  exemption 
request,  in  which  their  request  for 
exemption  from  certain  GDCs  was 
denied  as  being  uimecessary  to 
accomplish  what  was  proposed  (see 
Section  IV.4.0). 

111.4.9.7  10  CFR  Part  52  Early  Site 
Permits,  Standard  Design  Certifications 
and  Combined  Operating  Licenses 

Part  52  contains,  by  cross-reference, 
regulations  from  other  parts  of  Chapter 
10  of  the'Code  of  Federal  Regulations, 
most  notably  Part  50.  Therefore,  it  was 
initially  considered  for  inclusion  in  the 
rulemaking  effort.  However,  with  the 
proposed  "applicability"  paragraph 
(§  50.69(b))  extending  to  applicants  for  a 


facility  license  or  design  certification 
under  Part  52,  the  Commission 
presently  sees  no  need  for  revisions  to 
Part  52  itself. 

III.4.9.8     10  CFR  Part  54  License 
Renewal 

In  SECY-9»-256,  10  CFR  part  54. 
which  provides  license  renewal 
requirements,  was  identified  as  a 
candidate  regulation  for  removal  from 
scope  of  applicability  to  low 
significance  SSCs.  The  aging 
management  reqixirements  could  be 
viewed  as  being  special  treatment 
requirements  in  that  they  provide 
assurance  that  SSCs  will  continue  to 
meet  their  licensing  basis  requirements 
during  the  renewed  license  period. 
Section  54.4  explicitly  defines  the  scope 
of  the  license  renewal  rule  using  the 
traditional  deterministic  approach.  Part 
54  imposes  aging  management 
requirements  in  §  54.21  on  the  scope  of 
SSCs  meeting  §  54.4. 

In  SECY-00-0194,  the  NRC  staff 
provided  its  preliminary  view  that 
RISC-3  SSCs  should  not  be  removed 
from  the  scope  of  part  54,  and  that 
licensees  can  renew  their  licenses  in 
accordance  with  part  54  by 
demonstrating  that  the  §  50.69  treatment 
provides  adequate  aging  management  in 
accordance  with  §  54.21.  The  NRC  staff 
suggested  that  no  changes  are  necessary 
to  part  54  to  implement  §  50.69  either 
prior  to  renewing  a  licensing  or  after 
license  renewal. 

The  goal  of  the  license  renewal 
program  is  to  establish  a  stable, 
predictable,  and  efficient  license 
renewal  process.  The  Conunission 
believes  that  a  revision  of  part  54  at  this 
time  could  have  a  significant  effect  on 
the  stability  and  consistency  of  the 
processes  established  for  preparation  of 
license  renewal  applications,  and  for 
NRC  staff  review.  Further,  as  discussed 
below,  the  Commission  believes  that  the 
requirements  in  part  54  are  compatible 
with  the  §  50.69  approach,  including 
use  of  risk  information  in  establishing 
treatment  (aging  management) 
requirements.  Refer  to  Section  V.3.0  for 
additional  discussion  regarding  the 
implementation  of  §  50.69  for  a  facility 
that  has  already  received  a  renewed 
license.  Thus,  part  54  requires  no 
changes  at  this  time.  However,  in  the 
future,  the  Commission  will  consider 
whether  revisions  to  the  scope  of  part  54 
are  appropriate. 

The  use  of  risk  in  establishing  the 
scoping  criteria  within  part  54  was 
addressed  by  the  Commission  on  May  8, 
1995  (60  FR  22461),  when  amending 
part  54.  In  the  1995  amendment,  the 
Commission  stated  that  the  current 
licensing  basis  for  current  operating 


plants  is  largely  based  on  deterministic 
engineering  criteria.  Consequently,  there 
was  considerable  logic  in  establishing 
license  renewal  scoping  criteria  that 
recognized  the  deterministic  nature  of  a 
plant's  licensing  basis.  Without  the 
necessary  regulatory  requirements  and 
appropriate  controls  for  plant-specific 
PRAs,  the  Commission  concluded  that  it 
was  inappropriate  to  establish  a  license 
renewal  scoping  criterion  that  relied  on 
plant-specific  probabilistic  analyses. 
Therefore,  the  Commission  concluded 
further  that  within  the  construct  of  the 
final  rule,  PRA  techniques  were  of  very 
limited  use  for  license  renewal  scoping 
(60  FR  22468). 

The  1995  amendment  to  part  54 
excluded  active  components  to  "reflect 
a  greater  reliance  on  existing  licensee 
programs  that  manage  the  detrimental 
effects  of  aging  on  functionality, 
including  those  activities  implemented 
to  meet  the  requirements  of  the 
maintenance  rule,"  (60  FR  22471). 
Although  §  50.69  would  remove  PJSC- 
3  components  from  the  scope  of  the 
maintenance  rule  requirements  in 
§  50.65(a)(1),  (a)(2),  and  (a)(3),  a  licensee 
is  required  imder  the  proposed 
§  50.69(d)(2)  to  provide  confidence  in 
the  capability  of  RISC-3  SSCs  to 
perform  their  safety-related  functions 
imder  design-basis  conditions  when 
challenged.  The  SOC  for  part  54  also 
indicated  the  Commission's  recognition 
that  risk  insights  could  be  used  in 
evaluating  the  robustness  of  an  aging 
management  program  (60  FR  22468). 
The  NRC  staff  has  received  and 
accepted  one  proposal  (Arkansas  Unit  1) 
for  a  risk-informed  program  for  small- 
bore piping  which  demonstrates  that 
risk  arguments  can  be  used  to  a  degree. 

in.4.9.9    Other  Requirements 

In  the  ANPR  and  related  documents, 
the  staff  and  stakeholders  suggested  a 
niunber  of  other  regulatory  requirements 
that  might  be  candidates  for  inclusion  in 
§50.69.  These  included  §50.12 
(exemptions),  §  50.54(a),  (p),  and  (q) 
(plan  change  control),  and  §  50.71(e) 
(FSAR  updates).  As  the  rulemaking 
progressed,  the  Commission  concluded 
that  these  requirements  did  not  need  to 
be  changed -to  allow  a  licensee  to  adopt 
§  50.69  as  it  is  being  proposed.  • 

III.5.0    Evaluation  and  Feedback, 
Corrective  Action  and  Reporting 
Requirements 

The  validity  of  the  categorization 
process  relies  on  ensuring  that  the 
performance  and  condition  of  SSCs 
continues  to  be  maintained  consistent 
with  applicable  assumptions.  Changes 
in  the  level  of  treatment  applied  to  an 
SSC  might  result  in  changes  in  the 
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reliability  of  the  SSCs  which  are  used  in 
the  categorization  process.  Additionally, 
plant  changes,  changes  to  operational 
practices,  and  industry  operational 
experience  may  impact  the 
categorization  assumptions. 
Consequently,  the  proposed  rule 
contains  requirements  for  updating  the 
categorization  and  treatment  processes 
when  conditions  warrant  to  assure  that 
continued  SSC  performance  is 
consistent  with  the  categorization 
process  and  results. 

Specifically  the  proposed  rule  would 
require  licensees  to  review  in  a  timely 
manner  but  no  longer  than  every  36 
months,  the  changes  to  the  plant, 
operational  practices,  applicable 
industry  operational  experience,  and,  as 
appropriate,  update  the  PRA  and  SSC 
categorization.  In  addition,  licensees 
would  be  required  to  obtain  sufficient 
information  on  SSC  performance  to 
verify  that  the  categorization  process 
and  its  results  remain  valid.  For  RISC- 
1  SSCs,  much  of  this  information  may 
be  obtained  from  present  programs  for 
inspection,  testing,  siu^eillance,  and 
maintenance.  However  for  RISC-2  SSCs 
and  for  RISC-1  SSCs  credited  for 
beyond  design  basis  accidents,  licensees 
would  need  to  ensure  that  sufficient 
information  is  obtained.  For  RISC-3 
SSCs,  there  is  a  relaxation  of 
requirements  for  obtaining  information 
when  compared  to  the  applicable 
special  treatment  requirements; 
however  sufficient  information  would 
need  to  be  obtained,  and  rule 
requirements  are  being  proposed  to 
consider  performance  data,  see  if 
adverse  changes  in  performance  might 
occur,  and  to  make  necessary 
adjustments  such  that  desired 
performance  is  achieved  so  that  the 
evaluations  conducted  to  meet 
§  50.69(c)(l)(iv)  remain  valid.  The 
feedback  and  adjustment  process  is 
crucial  to  ensiuing  that  the  SSC 
performance  is  maintained  consistent 
with  the  categorization  process  and  its 
results. 

Taking  timely  corrective  action  is  an 
essential  element  for  maintaining  the 
validity  of  the  categorization  and 
treatment  processes  used  to  implement 
proposed  §  50.69.  For  safety-significant 
SSCs,  all  ciurent  requirements  would 
continue  to  apply  and,  as  a 
consequence.  Appendix  B  corrective 
action  requirements  would  be  applied  to 
RISC-1  SSCs  to  ensure  that  conditions 
adverse  to  quality  are  corrected.  For 
both  RISC-1  and  RISC-2  SSCs, 
requirements  would  be  included  in 
§  50.69(e)(2)  for  monitoring  and  for 
taking  action  when  SSC  performance 
degrades. 


When  a  licensee  or  applicant 
determines  that  a  RISC-3  SSC  does  not 
meet  its  established  acceptance  criteria 
for  performance  of  design  basis 
functions,  the  proposed  rule  would 
require  that  a  licensee  perform  timely 
corrective  action  (§  50.69(d)(2)(iv)). 
Further,  as  part  of  the  feedback  process, 
review  of  operational  data  may  reveal 
inappropriate  assumptions  for  reliability 
or  performemce  and  a  licensee  would 
need  to  re-visit  the  findings  made  in  the 
categorization  process  or  modify  the 
treatment  for  the  applicable  SSCs 
(§  50.69(e)(3)).  These  provisions  would 
then  restore  the  facility  to  the 
conditions  that  were  considered  in  the 
categorization,  and  would  also  restore 
the  capability  of  SSCs  to  perform  their 
functions. 

Finally,  the  proposed  rule  would 
require  reports  of  events  or  conditions 
that  woidd  have  prevented  RISC-1  and 
RISC-2  SSCs  from  being  able  to  perform 
their  safety-significant  functions.  A  new 
reporting  requirement  would  be  added 
in  §  50.69(g)  for  events  or  conditions 
that  would  prevent  RISC-2  SSCs  from 
performing  their  safety-significant 
functions  (if  not  otherwise  reportable). 
Because  the  categorization  process  has 
determined  that  RISC-2  SSCs  are  of 
safety  significance,  NRC  is^interested  in 
reports  about  circumstances  where  the 
safety-significant  function  would  have 
been  prevented  because  of  events  or 
conditions.  This  reporting  will  enable 
NRC  to  be  aware  of  situations  impacting 
those  functions  found  to  be  significant 
under  §  50.69.  such  that  NRC  can  take 
any  actions  deemed  appropriate. 

Properly  implemented,  these 
requirements  would  ensure  that  validity 
of  the  categorization  process  and  results 
are  maintained  throughout  the 
operational  life  of  the  plant. 

III.6.0    Implementation  Process 
Requirements 

The  proposed  rule  would  also  contain 
requirements  specifying  how  a  licensee 
(or  applicant)  would  be  able  to  use  the 
alternative  requirements  in  lieu  of  the 
existing  requirements.  The  rule  would 
specify  applicability  requirements  as 
well  as  requirements  on  the 
Commission  approval  process  for 
implementation. 

The  Commission  is  making  the 
provisions  of  §  50.69  available  to  both 
applicants  for  licenses  or  design 
certification  rules  and  to  holders  of 
facility  licenses  for  light- water  reactors. 
The  proposed  rule  would  be  limited  to 
light-water  reactors  because  it  was 
developed  to  risk-inform  the  scope  of 
special  treatment  requirements  which 
are  applied  to  light-water  reactors. 
Consequently,  the  technical  aspects  of 


the  rule  (e.g.,  providing  reasonable 
confidence  that  risk  increases  (e.g., 
changes  in  CDF  and  LERF  are  small) 
including  the  implementation  guidance, 
are  specific  to  light-water  reactor 
designs. 

Proposed  §  50.69  would  rely  on  robust 
categorization  to  provide  high 
confidence  that  the  safety  significance 
of  SSCs  is  correctly  determined.  To 
ensure  a  robust  categorization  is 
employed,  proposed  §  50.69  would 
require  the  categorization  process  to  be 
reviewed  and  approved  prior  to 
implementation  of  §  50.69  either  by 
following  the  license  amendment 
process  of  §  50.90  or  as  part  of  the 
license  application  review.  While 
detailed  regulatory  guidance  has  been 
developed  to  provide  guidance  for 
implementing  categorization  consistent 
with  the  proposed  rule  requirements, 
the  Commission  concluded  that  a  prior 
review  and  approval  was  still  necessary 
to  enable  the  NRC  staff  to  review  the 
scope  and  quality  of  the  plant^specific 
PRA  taking  into  account  peer  review 
results.  The  NRC  staff  would  also 
review  other  evaluations  and 
approaches  to  be  used  such  as  margins- 
type  analyses.  Additionally,  this  review 
would  examine  any  aspects  of  the 
proposed  categorization  guidance  that 
are  not  consistent  with  the  staffs 
regulatory  guidance  for  implementing 
§  50.69.  Thus,  the  proposed  rule  would 
require  that  a  licensee  who  wishes  to 
implement  §  50.69  submit  an 
application  for  license  amendment  to 
the  NRC  containing  information  about 
the  categorization  process  and  about  the 
peer  review  process  employed.  An 
applicant  would  submit  this 
information  as  part  of  its  license 
application.  The  Commission  will 
approve,  by  license  amendment,  a 
request  to  allow  a  licensee  to  implement 
§  50.69  if  it  is  satisfied  that  the 
categorization  process  to  be  used  meets 
the  requirements  in  §  50.69. 
Commission  action  on  an  applicant's 
request  would  be  part  of  the 
Commission  decision  on  the  license 
application. 

The  Commission  is  proposing  that  the 
approval  for  a  licensee  to  implement 
§  50.69  be  by  license  amendment.  As 
discussed  above,  prior  NRC  review  and 
approval  of  the  licensee's  proposed 
PRA,  basis  for  sensitivity  studies  and 
evaluations,  and  results  of  PRA  review 
process  is  required.  This  review  will 
involve  substantial  professional 
judgment  on  the  part  of  NRC  reviewers, 
inasmuch  as  the  rule  does  not  contain 
objective,  non-discretionary  criteria  for 
assessing  the  adequacy  of  the  PRA 
process,  PRA  review  results  and 
sensitivity  studies.  Consistent  with  the 
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Commission's  decision  in  Cleveland 
Electric  Ulimiinating  Co.  (Perry  Nuclear 
Power  Plant,  Unit  1),  CLI-96-13,  44 
NRC  315  (1996),  the  proposed  rule 
would  require  NRC  approval  to  be 
provided  by  issuance  of  a  license 
amendment.  The  Nuclear  Energy 
Institute  (NEI)  submitted  a  paper, 
"License  Amendments:  Analysis  of 
Statutory  and  Legal  Requirements"  (NEI 
Analysis)  in  a  July  10,  2002,  letter  to  the 
Director  of  NRR.  In  this  analysis,  NEI 
contends  that  approval  of  a  licensee's/ 
applicant's  request  to  implement  §  50.69 
need  not  be  accomplished  by  a  license 
amendment.  NEI  essentially  argues  that 
the  proposed  rule  does  not  increase  the 
licensee's  operating  authority,  but 
merely  provides  a  "different  means  of 
complying  with  the  existing  regulations 
*   *   *"  Id.,  p.8.  The  Commission 
disagrees  with  this  position,  inasmuch 
as  proposed  §  50.69  would  permit  the 
licensee/applicant,  once  having 
obtained  approval  fi'om  the  NRC,  to 
depart  from  compliance  with  the 
''special  treatment"  requirements  set 
forth  in  those  regulations  delineated  in 
§  50.69.  NEI  also  argues  that  the  NRC's 
review  and  approval  of  the  SSC 
categorization  process  under  proposed 
§  50.69  is  analogous  to  the  review  and 
approval  process  in  Perry,  which  the 
Commission  determined  did  not  require 
a  license  amendment.  Unlike  the  Perry 
case,  where  the  license  already  provided 
for  the  possibility  of  material 
withdrawal  schedule  changes  and  the 
governing  American  Society  for  Testing 
and  Materials  (ASTM)  standard  set  forth 
abjective,  non-discretionary  criteria  for 
changes  to  the  withdrawal  schedule, 
§  50.69  does  not  contain  such  criteria  for 
assessing  the  adequacy  of  the  PRA 
process,  PRA  review  results,  and  the 
sensitivity  studies.  Hence,  the  NRC's 
approval  of  a  request  to  implement 
§  50.69  will  involve  substantial 
professional  judgment  and  discretion.  In 
sum,  the  Commission  does  not  agree 
with  NEI's  assertion  that  the  NRC's 
approval  of  a  request  to  implement 
§  50.69  may  be  made  without  a  license 
amendment  in  accordance  with  the 
Perry  decision. 

The  Commission  does  not  believe  it 
necessary  to  perform  a  prior  review  of 
the  treatment  processes  to  be 
implemented  for  RISC-3  SSCs  in  lieu  of 
the  special  treatment  requirements. 
Instead,  the  NRC  has  developed 
proposed  §  50.69  to  contain 
requirements  that  ensure  the 
categorization  is  robust  to  provide  high 
confidence  that  SSC  safety  significance 
is  correctly  determined;  sufficient 
requirements  on  RISC-3  SSCs  to 
provide  a  level  of  assurance  that  these 


SSCs  remain  capable  of  performing  their 
design  basis  functions  commensurate 
with  their  low  safety  significance;  and 
requirements  for  obtaining  sufficient 
information  concerning  the  performance 
of  these  SSCs  to  enable  corrective 
actions  to  be  taken  before  RISC-3  SSC 
reliability  degrades  beyond  the  values 
used  in  the  evaluations  conducted  to 
satisfy  §  50.69(c)(l)(iv).  The  NRC 
concludes  that  compliance  with  these 
requirements,  in  conjunction  with 
inspection  of  §  50.69  licensees  is  a 
sufficient  level  of  regulatory  oversight 
for  these  SSCs. 

The  Commission  recognizes  that  this 
proposed  rule  may  have  implications 
with  respect  to  NRC's  reactor  oversight 
process  including  the  inspection 
program,  significance  determination 
process,  and  enforcement  approach.  In 
its  final  decision  on  this  rulemaking,  the 
Commission  proposes  to  document  its 
conclusions  as  to  whether  new  or 
revised  inspection  or  enforcement 
guidance  is  necessary. 

The  Commission  included 
requirements  in  the  proposed  rule  for 
documenting  categorization  decisions  to 
facilitate  NRC  oversight  of  a  licensee's 
or  applicant's  implementation  of  the 
alternative  requirements.  The  proposed 
rule  would  also  include  provisions  to 
have  the  FSAR  and  other  documents 
updated  to  reflect  the  revised 
requirements  and  progress  in 
implementation.  These  requirements 
will  allow  the  NRC  and  other 
stakeholders  to  remain  knowledgeable 
about  how  a  licensee  is  implementing 
its  regulatory  obligations  as  it 
transitions  from  past  requirements  to 
the  revised  requirements  in  §  50.69.  As 
part  of  these  provisions,  the 
Commission  has  concluded  that 
requiring  evaluations  under  §  50.59  (for 
changes  to  the  facility  or  procedures  as 
described  in  the  FSAR)  or  imder 
§  50.54(a)  (for  changes  to  the  quality 
assurance  plan)  is  not  necessary  for 
those  changes  directly  related  to 
implementation  of  §50.69.  For 
implementation  of  treatment  processes 
for  low  safety-significant  SSC,  in 
accordance  with  the  rule  requirements 
contained  in  §  50.69,  the  Commission 
concludes  that  requiring  further  review 
as  to  whether  NRC  approval  might  be 
required  for  such  changes  is 
unnecessary  burden.  If  a  licensee  is 
satisfying  the  rule  requirements,  as 
applied  to  RISC-3  SSC,  the  Commission 
could  not  postulate  circumstances 
imder  which  NRC  approval  of  such 
changes  would  be  required.  Thus,  a 
licensee  would  be  permitted  to  make 
changes  concerning  treatment 
requirements  that  might  be  contained  in 
these  dociunents.  The  Commission  is 


limiting  this  relief  to  changes  directly 
related  to  implementation  (with  respect 
to  treatment  processes).  Changes  that 
affect  any  non-treatment  aspects  of  an 
SSC  [e.g.,  changes  to  the  SSC  design 
basis  functional  requirements)  are  still 
required  to  be  evaluated  in  accordance 
with  other  regulatory  requirements  such 
as  §  50.59.  This  rulemaking  is  only  risk- 
informing  the  scope  of  special  treatment 
requirements.  The  process  and 
requirements  established  in  §  50.69  do 
not  extend  to  making  changes  to  the 
design  basis  of  SSCs. 

777.7.0  Adequate  Protection 

The  Commission  believes  that 
reasonable  assurance  of  adequate 
protection  of  public  health  and  safety 
will  be  provided  by  applying  the 
following  principles  in  the  development 
and  implementation  of  proposed 
§50.69: 

(1)  The  net  increase  in  plant  risk  is 
small; 

(2)  Defense-in-depth  is  maintained; 

(3)  Safety  margins  are  maintained; 
and 

(4)  Monitoring  and  performance 
assessment  strategies  are  used. 

As  described  previously,  these 
principles  were  estabhshed  in  RG  1.174. 
which  provided  guidance  on  an 
acceptable  approach  to  risk-informed 
decision-making  consistent  with  the 
1995  Commission  policy  on  the  use  of 
PRA.  Proposed  §  50.69  was  developed  to 
incorporate  these  principles,  both  to 
ensure  consistency  with  Commission 
policy,  and  to  ensure  that  the  proposed 
rule  maintains  adequate  protection  of 
public  health  and  safety. 

The  following  discusses  how 
proposed  §  50.69  meets  the  four  criteria, 
and  as  a  result,  maintains  adequate 
protection  of  public  health  and  safety. 

111. 7.1  Net  Increase  In  Risk  is  Small 

Proposed  §  50.69  requires  the  use  of  a 
robust,  risk-informed  categorization 
process  that  ensures  that  all  relevant 
information  concerning  the  safety 
significance  of  an  SSC  is  considered  by 
a  competent  and  knowledgeable  panel 
who  makes  the  final  determination  of 
the  safety  significance  of  SSCs.  The 
review  and  approval  of  the 
categorization  process  ensures  that  it 
meets  the  requirements  of  §  50.69(c)  and 
that  as  a  result,  the  correct  SSC  safety 
significance  is  determined  with  high 
confidence.  Correctly  determining  safety 
significance  of  an  SSC  provides 
confidence  that  special  treatment 
requirements  are  only  removed  from 
SSCs  with  low  safety  significance,  and 
that  these  requirements  continue  to  be 
satisfied  for  SSCs  of  safety  significance. 
The  proposed  rule  requires  that  the    * 
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potential  net  increase  in  risk  from 
implementation  of  proposed  §  50.69  be 
assessed,  and  that  this  risk  change  is 
small.  These  requirements  to  provide 
reasonable  confidence  that  the  net 
change  in  risk  is  small  as  part  of  the 
categorization  decision,  in  conjunction 
with  the  proposed  rule  requirements  for 
maintaining  design  basis  functions,  and 
the  processes  noted  below  for  feedback 
and  adjustment  over  time,  all  contribute 
to  preventing  risk  from  increasing 
beyond  the  ranges  that  the  Commission 
has  determined  to  be  appropriate.  As  a 
result,  these  requirements  are  a 
contributing  element  for  maintaining 
adequate  protection  of  public  health  and 
safety. 

in.7.2    Defense-in-Depth  Is  Maintained 

Section  50.69  would  require  that  the 
defense-in-depth  philosophy  be 
maintained  as  part  of  the  categorization 
requirements  of  §  50.69(c)(1)  and  as  a 
result,  defense-in-depth  is  considered 
explicitly  in  the  categorization  process. 
Thus,  SSCs  that  are  important  to 
defense-in-depth,  as  outlined  in  the 
implementation  guidance,  will  be 
categorized  as  safety-significant  (and 
will  retain  their  treatment 
requirements).  For  safety-significant 
SSCs  (i.e..  RISC-1  and  RISC-2  SSCs),  all 
current  special  treatment  requirements 
would  remain  (i.e.,  the  proposed  rule 
does  not  remove  any  of  these 
requirements)  to  provide  high 
confidence  that  they  can  perform  design 
basis  functions,  and  additionally 
requires  sufficient  treatment  be  applied 
to  support  the  credit  taken  for  these 
SSCs  for  beyond  design  basis  events. 
For  RISC-3  SSCs,  proposed  §  50.69 
would  impose  high  level  treatment 
requirements  that  when  effectively 
implemented,  maintain  the  capability  of 
RISC-3  SSCs  to  perform  their  design 
basis  functions.  Thus,  the  complement 
of  SSCs  installed  at  the  facility  that 
provide  the  defense-in-depth  will 
continue  to  be  available.  The  proposed 
rule  does  not  change  the  design  basis  of 
the  facility,  which  was  established 
based  upon  defense-in-depth 
considerations.  Accordingly,  the 
Commission  concludes  that  the 
proposed  rule  maintains  defense-in- 
depth. 

III.7.3.     Safety  Margins  Are  Maintained 

Proposed  §  50.69  maintains  sufficient 
safety  margins  by  a  combination  of: 

(1)  Maintaining  all  existing  functional 
and  treatment  requirements  on  RISC-1 
and  RISC-2  SSCs  and  additionally 
ensuring  that  any  credit  for  these  SSCs 
for  beyond  design  basis  conditions  is 
valid  and  maintained;  (2)  maintaining 
the  design  basis  of  the  facility  for  all 


SSCs,  including  RISC-3  SSCs  as 
described  above;  and  (3)  requiring  a 
licensee  to  have  reasonable  confidence 
that  the  overall  increase  in  risk  that  may 
result  due  to  implementation  of 
proposed  §  50.69  is  small. 

Nlaintaining  current  requirements  on 
RISC-1  and  RISC-2  SSCs,  and  ensuring 
that  credit  taken  for  these  SSCs  in  the 
PRA  for  beyond  design  basis  events  is 
maintained,  provides  assurance  that  the 
safety-significant  SSCs  continue  to 
perform  as  assimied  in  the 
categorization  process.  Maintaining  the 
design  basis  ensures  that  SSCs  continue 
to  be  designed  to  criteria  that  ensure  the 
SSCs  perform  their  design  basis 
functions,  and  therefore  are  nominally 
capable  of  performing  their  design  basis 
functions.  Because  the  only 
requirements  that  are  relaxed  are  those 
related  to  treatment,  existing  safety 
margins  for  SSCs  arising  from  the  design 
technical  and  functional  requirements 
would  remain.  The  proposed  rule  would 
also  require  (through  monitoring 
requirements)  that  the  SSCs  must  be 
maintained  such  that  they  continue  to 
be  capable  of  performing  their  design 
basis  functions.  The  reduction  in 
treatment  applied  to  RISC-3  SSCs  may 
result  in  an  increase  in  RISC-3  failure 
rates  (i.e.,  a  reduction  in  RISC-3 
reliability).  To  address  how  this  relates 
to  safety  margin,  proposed  §  50.69 
would  require  that  there  be  reasonable 
confidence  that  any  .potential  increases 
in  CDF  and  LERF  be  small  from 
assumed  changes  in  reliability  resulting 
from  the  treatment  changes  permitted  by 
the  proposed  rule.  As  a  result, 
individual  SSCs  continue  to  be  capable 
of  performing  their  design  basis 
functions,  as  well  as  to  perform  aAy 
beyond  design  basis  functions 
consistent  with  the  categorization 
process  and  results.  Therefore,  the 
Conmiission  concludes  that  the 
proposed  rule  preserves  sufficient  safety 
margins. 

III. 7.4    Monitoring  and  Performance 
Assessment  Strategies  Are  Used 

Proposed  §  50.69(e)  would  contain 
requirements  that  ensure  that  the  risk- 
informed  categorization  and  treatment 
processes  are  maintained,  and  reflect 
operational  practices,  the  facility 
configuration,  and  SSC  performanpe.  In 
addition,  proposed  §  50.69(g)  would 
contain  requirements  that  reports  are 
made  to  NRC  of  conditions  preventing 
SSCs  from  performing  their  safety- 
significant  functions.  Together,  these 
requirements  maintain  the  validity  of 
the  risk-informed  categorization  and 
treatment  processes  such  that  the  above 
criteria  will  continue  to  be  satisfied  over 
the  life  of  the  facility. 


in.7.5    Simimary  and  Conclusions 

Proposed  §  50.69  would  contain 
requirements  such  that  the  net  risk 
increase  from  implementation  of  its 
requirements  is  small;  defense-in-depth 
is  maintained;  safety  margins  are 
maintained;  and  monitoring  and 
performance  assessment  strategies  are 
used.  Together,  these  requirements 
result  in  a  proposed  §  50.69  that  is 
consistent  with  Commission  policy  on 
the  use  of  PRA,  and  that  maintains 
adequate  protection  of  public  health  and 
safety. 

IV.  Public  Input  to  the  Proposed  Rule 

TV.  1 .0    Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  Comments 

The  Commission  published  an  ANPR 
(March  3,  2000;  65  FR  11488)  to  solicit 
public  input  on  the  direction  and  scope 
of  this  rulemaking.  A  nimiber  of 
comments  were  received.  The  NRC  staff 
provided  its  preliminary  responses  to 
the  issues  raised  by  the  conunenters  in 
SECY-00-194,  dated  September  7,  2000. 
The  Commission  has  considered  these 
issues  in  developing  the  proposed  rule. 
More  detailed  discussion  of  the 
comments  and  the  Commission's 
preliminary  positions  are  coqtained  in  a 
separate  document  (see  Section  X, 
Availability  of  Docimients).  A  summary 
of  some  of  the  more  substantive  issues 
follows. 

rv.  1 . 1    Need  for  Prior  NRC  Review  and 
PRA  "Quality" 

As  originally  envisioned  in  the  ANPR, 
with  development  of  a  detailed 
Appendix  T  to  contain  the 
categorization  process  requirements, 
implementation  of  §  50.69  could  be 
undertaken  without  a  prior  NRC  review 
and  approval.  As  the  rulemaking, 
guidance  development,  and  pilot 
reviews  progressed,  it  became  apparent 
that  some  degree  of  NRC  review  would 
be  necessary  to  determine  that  the  PRA 
was  technically  adequate  to  support  its 
use  in  the  categorization  process.  While 
the  completion  of  documents  such  as 
the  ASME  Standard  for  Probabilistic 
Risk  Assessments  for  Nuclear  Power 
Plant  Applications  and  completion  of 
peer  reviews  can  lead  to  improved 
PRAs,  there  is  still  some  lack  of 
definitive  guidance  on  preparation  of 
PRAs  that  would  allow  use  of  PRA 
results  in  the  manner  anticipated 
without  some  degree  of  NRC  review  of 
the  PRA  itself.  Concerns  were  also 
raised  that  excessive  detail  in  the  rule 
might  be  problematic  and  require 
exemptions.  Thus,  the  approach  that  has 
been  developed  is  for  a  rule  with  the 
minimum  elements  of  the  categorization 
process  defined  in  the  rule,  a 
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requirement  for  NRC  review  and 
approval  of  the  categorization  process 
(including  PRA  peer  review 
information)  to  be  used,  and  detailed 
implementation  guidance  (in  the  form  of 
a  regulatory  guide). 

IV.  1.2    Treatment  Attributes 

Many  of  the  ANPR  comments  focused 
on  what  treatment  requirements  should 
be  established  for  various  RISC 
categories  of  SSC.  For  example,  there 
were  comments  that  the  requirements 
should  not  be  "added-on"  to  existing 
requirements,  but  should  reflect  the 
significance  of  the  SSCs.  The  Statement 
of  Considerations  of  this  rulemaking 
provides  details  about  the  decisions  the 
Commission  has  made  concerning  the 
appropriate  treatment  requirements  to 
include  for  the  various  categories  of 
SSCs. 

rV.1.3    Selective  Implementation 

The  Commission  received  a  number 
of  comments  on  selective 
implementation,  both  dining  the  ANPR 
jwocess  and  later.  The  Commission 
concludes  that  selective  implementation 
of  §  50.69  should  be  allowed  to  permit 
a  licensee/appUcant  to  depart  from 
compUance  with  a  limited  set  of  the 
special  treatment  rules  delineated  in 
§  50.69(b)(1).  This  topic  is  discussed 
further  in  Section  V.5.1.  Because  of  the 
existing  requirements  that  woidd 
remain  in  place,  a  licensee  could  choose 
not  to  revise  requirements  for  all  of  the 
rules  within  the  scope  of  §  50.69(b). 
However,  there  is  no  selective 
implementation  for  the  overall 
requirements  in  §  50.69.  Thus  for 
example,  a  licensee  could  not  elect  to 
adopt  paragraph  (b)(1)  and  not  (d)(2). 

The  other  question  was  whether 
selective  implementation  with  respect 
to  the  scope  of  SSCs  to  be  categorized 
should  be  allowed.  The  Commission  has 
determined  that  selective 
implementation  on  a  system  basis 
should  be  allowed,  but  not  for 
components  within  a  system.  The  rule 
includes  specific  language  about  this 
limitation.  This  required  scope  ensures 
that  all  safety  functions  associated  with 
a  system  or  structure  are  properly 
identified  and  evaluated  when 
determining  the  safety  significance  of 
individual  components  within  a  system 
or  structiu^  and  that  the  entire  set  of 
components  that  comprise  a  system  or 
structure  are  considered  and  addressed. 
As  further  discussed  in  Section  III. 2,  the 
implementation,  including  the 
categorization  process  must  address  an 
entire  system  or  structm^,  not  selected 
components  within  a  system. 

With  respect  to  the  question  about 
categorizing  only  some  systems,  because 


the  process  of  categorization  of 
individual  components  within  the 
systems  can  be  time-consuming, 
categorization  will  occur  over  a  period 
of  time.  In  theory,  certain  systems  might 
not  be  categorized  at  all.  Initially  there 
was  some  reservation  that  a  Ucensee 
might  only  choose  to  categorize  in 
systems  where  they  anticipated  relief 
from  requirements  (j.e.,  with  a  large  set 
of  RISC-3  SSCs)  and  would  not 
categorize  a  system  that  would  have 
RISC-2  SSCs.  The  Commission  notes 
that  requirements  remain  for  RISC-3 
SSCs  imtil  they  are  recategorized,  and 
both  sets  of  requirements  are  intended 
to  maintain  the  design  basis  functions  of 
RISC-3  SSCs.  However,  in  categorizing 
any  SSC,  the  categorization  process  may 
residt  in  making  assumptions  about 
other  SSCs  in  the  plant  (through  the 
PRA  modeling  and  in  the  IDP).  In  other 
words,  for  some  SSCs  to  be  of  low  safety 
significance,  it  is  necessary  for  other 
SSCs  to  be  safety-significant.  For 
example,  a  RISC-2  SSC  may  be  credited 
in  the  categorization  process  and 
subsequenUy  another  SSC  becomes 
RISC-3  (low  safety-significant).  If  a 
licensee  wants  to  selectively  implement 
§  50.69  just  for  the  system  in  which  a 
particular  RISC-3  SSC  resides,  then  the 
licensee  would  also  have  to  assure  that 
the  credit  for  the  RISC-2  SSC  is 
maintained  also.  To  ensure  that  the 
categorization  process  is  valid,  such 
assumptions  and  credit  must  be  retained 
over  time,  as  determined  by  the  PRA 
update  process.  Because  the  NRC  will 
be  reviewing  the  categorization  process 
before  implementation,  NRC  can 
determine  if  the  categorization  process 
is  compatible  with  this  approach. 

IV.2.0    Draft  Rule  Comments 

Chi  November  29,  2001  (66  FR  59546), 
the  NRC  staff  released  draft  rule 
language  for  proposed  §  50.69,  in 
response  to  guidance  from  the 
Commission  dated  August  2,  2001.  The 
draft  rule  language  was  released  to 
stakeholders  as  a  means  of  obtaining 
early  input  from  stakeholders  about  the 
rulemaking  and  how  it  would  be 
implemented.  The  NRC  staff  received 
ten  sets  of  comments  from  stakeholders 
in  response  to  the  FR  notice.  The  NRC 
staff  revised  the  draft  rule  and  re-issued 
the  revised  language  on  April  5,  2002, 
taking  into  account  the  issues  raised  by 
the  stakeholders.  A  third  draft  of  the 
rule  was  made  publicly  available  on 
August  2,  2002.  Some  revisions  to  the 
rule  resulted  from  the  input  provided  by 
the  stakeholders  and  others  were  taken 
into  account  in  the  development  of  the 
SOC.  The  remaining  discussion 
identifies  the  significant  comments 


which  resulted  in  changes  to  the  draft 
rule. 

Many  of  the  comments  received 
related  to  the  way  in  which  the  high- 
level  treatment  requirements  for  RISC- 
3  SSCs  were  organized  and  worded. 
Based  upon  these  conunents,  the  NRC 
reduced  the  number  of  separate 
subsections  (from  8  to  4),  and  simplified 
the  wording  by  removing  duplication  of 
phrases.  Suggested  simplifications  that 
were  accepted  were  the  deletion  of 
details  of  the  types  of  maintenance 
(corrective,  predictive),  and  deletion  of 
the  words  "design  inputs."  Some 
stakeholders,  such  as  the  NEI,  stated 
that  the  requirements  were  overly 
prescriptive  and  were  not  consistent 
with  the  concept  of  removing  SSCs  from 
the  scope  of  NRC  special  treatment 
requirements.  The  issue  about  level  of 
detail  is  the  topic  that  drew  the  most 
comment  during  the  draft  rule  language 
process.  At  the  same  time,  comments 
and  input  bom  other  stakeholders 
(including  the  Advisory  Committee  on 
Reactor  Safeguards  (ACRS),  were 
resulting  in  strengthening  of  the 
categorization  process  such  that  any 
individual  SSC  categorized  as  RISC-3  is 
of  very  low  safety  significance.  Specific 
consideration  was  also  added  in  the  rule 
requirements  to  deal  with  potential 
common-cause  failures.  Based  upon  this 
evolution,  concerns  about 
prescriptiveness  as  stated  in  these 
comments  led  the  Commission  to 
simplify  the  requirements  on  treatment 
for  RISC-3  SSCs. 

Another  part  of  the  draft  rule  that 
drew  comment  was  the  requirement  for 
monitoring  of  RISC-3  SSCs.  Some  of  the 
comments  indicated  that  this  was  not 
necessary  for  low  safety-significant 
SSCs,  and  was  inconsistent  with  the 
removal  of  maintenance  rule  monitoring 
(by  removing  §  50.65(a)(1)  through  (3)  as 
requirements).  In  the  proposed  rule,  the 
Commission  has  clarified  that  the  type 
of  monitoring  of  availabiUty  and  failures 
under  the  maintenance  rule  is  not 
necessary  and  that  the  type  of 
monitoring  appropriate  for  RISC-3  SSCs 
is  the  performance  monitoring  specified 
in  §  50.69(d)(2)(iii)  and  the  feedback 
specified  in  §  50.69(e)(3). 

Other  comments  proposed  that  the 
scope  of  rules  being  removed  should  be 
expanded  to  include  the  requfrements 
in  §  50.55a  (ASME  code  requirements), 
and  Appendix  A  to  Part  100.  Rule 
language  was  added  to  accomplish  this 
by  listing  specific  subsections  of 
§  50.55a  and  Appendix  A  to  Part  100  in 
the  list  of  requirements  removed,  and 
through  other  changes  to  the  rule 
designed  to  maintain  the  necessary 
reliability  of  SSCs.  The  ASME  provided 
comments  on  the  draft  rule  language 
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stating  that  the  risk-informed  Code 
Cases  and  Standards  developed  by 
ASME  should  not  be  directly  referenced 
in  the  rule,  but  that  there  should  be  a 
framework  developed  to  ensure  that  the 
Code  Cases  are  used,  and  that  partial 
use  does  not  occur.  The  proposed  rule 
permits,  but  does  not  require,  use  of  the 
Code  Cases  for  purposes  of  meeting  rule 
requirements.  The  Commission  notes 
that  these  Code  Cases  cover  both 
categorization  and  treatment 
requirements  in  the  areas  of  inservice 
inspection,  inservice  testing,  and  repair/ 
replacement.  The  Commission  expects 
licensees  will  utilize  the  ASME  Code 
Cases  as  part  of  their  implementation  of 
§  50.69. 

Another  conmienter  stated  that  the 
rule  should  be  made  applicable  to 
applicants  as  well  as  license  holders, 
and  NRC  agreed  that  this  was 
appropriate  and  made  revisions  to  the 
rule  language  to  accommodate  this. 
Another  commenter  stated  that  the 
wording  of  the  requirement  to  "assure 
risk  is  small  from  changes  to  treatment" 
set  an  impossible  standard,  and  that  the 
rule  wording  should  be  revised  to  allow 
use  of  sensitivity  studies  to  provide 
confidence  that  the  risk  is  small.  The 
NRC  agreed  with  this  conmient  and 
revised  the  rule  wording  in  the  manner 
suggested  that  the  licensee  provide 
reasonable  confidence  that  the  increase 
in  risk  is  small  through  performance  of 
appropriate  evaluations,  such  as 
sensitivity  studies  for  SSCs  modeled  in 
the  PRA. 

A  commenter  thought  it  was 
unnecessary  to  require  that  a  schedule 
or  scope  of  systems  to  be  categorized  be 
part  of  the  submittal.  It  was  noted  that 
implementation  of  the  rule  would  of 
necessity  occiu'  over  time,  and  that 
existing  requirements  would  remain  in 
effect  until  SSCs  were  categorized. 
Thus,  the  commenter  believes  that  a 
licensee  should  not  be  held  to  any 
particular  schedule  for  implementation. 
The  NRC's  intent  in  requesting  a 
schedule  and  scope  was  for 
informational  purposes  to  know  what 
requirements  would  be  in  effect,  but 
agrees  that  a  firm  commitment  to  a 
schedule  is  not  required.  This  part  of 
the  rule  was  removed,  and  instead  there 
is  a  requirement  to  update  the  FSAR,  in 
accordance  with  §  50.71(e),  to  reflect 
implementation  as  it  occurs  for 
particular  systems. 

IV.3.0    Pilot  Plants 

To  aid  in  the  development  of  the 
proposed  rule  and  associated 
implementation  guidance,  several  plants 
volunteered  to  conduct  pilot  activities 
with  the  objective  of  exercising  the 
proposed  NEI  implementation  guidance 


and  using  the  feedback  and  lessons- 
learned  to  improve  both  the 
implementation  guidance  and  the 
governing  regulatory  framework.  The 
pilot  effort  was  supported  by  three  of 
the  industry  owners  groups  who 
identified  pilots  for  their  reactor  types 
and  participated  by  piloting  sample 
systems  using  the  draft  NEI 
implementation  guidance.  Supporting 
the  pilot  effort  were  the  Westinghouse 
Owners  Group  with  lead  plants  Wolf 
Creek  and  Surry,  the  BWR  Owners 
Group  with  lead  plant  Quad  Cities,  and 
the  CE  Owners  Group  with  lead  plant 
Palo  Verde.  The  B&W  Owners  Group 
did  not  participate,  but  did  follow  the 
pilot  activities. 

The  NRC  staffs  participation  and 
principal  point  of  interaction  in  the 
pilot  effort  was  primarily  in  observation 
of  the  deliberations  of  the  integrated 
decision-making  panel  (IDP).  By 
observing  the  IDP,  the  NRC  staff  was 
able  to  view  the  culmination  of  the 
categorization  effort  and  gain  good 
insights  regarding  both  the  robustness  of 
the  categorization  process  in  general, 
and  the  IDP  decision-making  process 
specifically.  Following  each  of  the  pilot 
IDPs,  the  staff  developed  and  issued  a 
trip  report  containing  the  staffs 
observations. 

The  following  points  set  forth  the 
principal  lessons  learned  and  key 
feedback  from  the  NRC  staffs 
observations  of  the  pilot  activities. 

•  Potential  treatment  changes  and 
their  potential  effects  need  to  be 
understood  by  the  IDP  as  part  of  the 
deliberations  on  categorization. 

•  The  pilots  showed  the  importance 
of  documentation  of  the  IDP  decisions 
and  the  basis.  The  rule  contains  a 
requirement  for  the  categorization  basis 
to  be  docimiented  (and  records  retained) 
in  §  50.69(f). 

•  The  pilots  experienced  difficulty  in 
explicit  consideration  about  safety 
margins,  especially  in  view  of  the  fact 
that  functionality  must  be  retained.  In 
the  first  draft  rule  language  posted, 
requirements  were  included  for  the  IDP 
to  consider  safety  margins  in  its 
deliberations.  Based  upon  the  pilot 
experience,  NRC  adjusted  its  approach 
to  margins  to  include  this  in  the  section 
of  the  rule  that  requires  consideration  of 
effects  of  changes  in  treatment  and  the 
use  of  evaluations  as  the  means  of 
providing  reasonable  confidence  safety 
margins  are  maintained. 

•  The  need  for  a  number  of 
improvements  to  the  implementation 
guidance  in  NEI  00-04  were  noted,  for 
instance,  improvement  in  a  defense-in- 
depth  matrix  presented  therein,  and  the 
need  for  more  specific  guidance  on 
making  decisions  where  quantitative 


information  is  not  available.  These 
lessons-learned  were  factored  into  the 
revised  version  of  NEI  00-04. 

•  During  the  pilot  activity,  pressm-e 
boundary  ("passive")  functions  were 
also  categorized  using  the  draft  version 
of  an  ASME  Code  Case  on  categorization 
available  at  that  time.  A  separate 
categorization  process  was  used  for 
these  passive  functions  because  it  was 
recognized  by  pilot  participants  that  the 
approach  for  these  SSCs  must  be 
somewhat  different  than  for  "active" 
functions  because  of  such 
considerations  as  spatial  interaction. 
Specifically,  if  a  pressure  boundary  SSC 
failed,  the  resulting  high-eiiergy  release 
or  flooding  might  impact  other 
equipment  in  physical  proximity,  so  the 
process  needed  to  account  for  those 
effects  in  addition  to  the  significance  of 
the  SSC  that  initially  failed. 
Improvements  to  the  ASME  Code  Case 
for  categorization  of  piping  (and  related 
components)  were  identified  and  fed 
back  into  the  code  development  process. 

•  The  pilot  experiences  also  revealed 
the  intricacies  of  the  relationship 
between  "functions"  (which  play  a  role 
in  decisions  on  safety  significance)  and 
"components"  (importance  measures 
are  associated  with  components  and 
treatment  is  also  generally  applied  on  a 
component  basis).  Because  a  particular 
component  may  support  more  than  one 
function,  the  categorization  of  the 
component  needs  to  correspond  with 
the  most  significant  function  and  means 
must  be  provided  for  a  licensee  to 
"map"  the  components  to  the  functions 
they  support. 

•  At  each  pilot,  the  NRC  noted  that 
the  IDP  needed  to  include  consideration 
of  long  term  containment  heat  removal 
in  characterizing  SSCs.  The  NRC 
considers  retention  of  long  term 
containment  heat  removal  capability 
important  to  defense-in-depth  for  light 
water  reactors. 

•  Finally,  a  number  of  lessons  were 
learned  about  how  to  conduct  the  IDP 
process,  such  as  training  needs, 
materials  to  be  provided  to  the  pane], 
etc.  As  a  result  of  this  feedback,  NEI 
revised  NEI  00-04  and  developed  draft 
revision  C  of  the  implementation 
guidance  (discussed  in  Section  VI). 

IV.4.0    South  Texas  Exemption  as 
Proof-of-Concept 

A  major  element  of  the  rulemaking 
plan  described  in  SECY-99-256  was  the 
review  of  the  South  Texas  Project 
Nuclear  Operating  Company  (STPNOC) 
exemption  request.  The  review  of  the 
STPNOC  exemption  request  was  viewed 
as  a  proof-of-concept  prototype  for  this 
rulemaking  rather  than  a  pilot  because 
it  preceded  development  of  draft  rule 
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language  or  related  implementation 
guidance. 

By  letter  dated  July  13,  1999,  STPNOC 
requested  approval  of  exemption 
requests  to  enable  implementation  of 
processes  for  categorizing  the  safety 
significance  of  SSCs  and  treatment  of 
those  SSCs  consistent  with  its 
categorization  process.  The  STPNOC 
process  included  many  similar  elements 
to  that  described  in  this  rulemaking,  but 
with  some  differences.  Their  process 
identified  SSCs  as  being  either  high, 
medium,  low  or  not  risk-significant.  The 
scope  of  the  exemptions  requested 
included  only  those  safety-related  SSCs 
that  have  been  categorized  as  low  safety- 
significant  or  as  nonrisk  significant 
using  STPNOC's  categorization  process. 
The  licensee  indicated  that  the 
categorization  and  treatment  processes 
would  be  implemented  over  the 
remaining  licensed  period  of  the 
facility.  Thus,  the  basis  for  the 
exemptions  granted  was  the  staffs 
approval  of  the  licensee's  categorization 
process  and  alternative  treatment 
elements,  rather  than  a  comprehensive 
review  of  the  final  categorization  and 
treatment  of  each  SSC  (review  of  the 
process  rather  than  the  results  is  also 
the  approach  pldnned  under  the 
rulemaking).  As  a  result  of  discussions 
with  the  NRC  staff  on  a  number  of 
topics,  STPNOC  submitted  a  revised 
exemption  request  on  August  31,  2000. 

On  November  15,  2000,  the  NRC  staff 
issued  a  draft  safety  evaluation  (SE), 
based  on  the  revised  exemption 
requests.  Following  the  licensee's 
response  to  the  draft  SE,  the  staff 
prepared  SECY-01-0103  dated  June  12, 
2001,  to  inform  the  Commission  of  the 
staffs  finding  regarding  the  STPNOC 
exemption  review.  The  staff  approved 
the  STPNOC  exemption  requests  by 
letter  dated  August  3,  2001  (ADAMS 
accession  number  MLOl  1990368). 

The  NRC  has  applied  lessons  learned 
from  the  review  of  the  STPNOC 
exemption  request  in  developing 
proposed  §  50.69  and  the  description  of 
intended  implementation  of  the  rule  in 
this  SOC.  For  example,  in  the  STPNOC 
review,  the  NRC  staff  reviewed  the 
categorization  process  proposed  by  the 
licensee  in  detail.  With  respect  to 
proposed  §  50.69,  the  NRC  continues  to 
require  a  robust  categorization  with  a 
detailed  staff  review. 

The  proposed  rule  specifies  the 
requirement  that  the  licensee  provide 
reasonable  confidence  in  functionality 
and  further  specifies  some  high-level 
requirements  for  SSC  treatment.  Under 
proposed  §  50.69,  the  NRC  does  not  plan 
to  review  each  licensee's  plan  for  SSC 
treatment  in  detail.  Licensees  will  have 
to  establish  appropriate  performance- 


based  SSC  treatment  processes  to 
maintain  the  validity  of  the 
categorization  process  and  its  results. 
The  proposed  rule  would  require  that 
licensees  adjust  the  categorization  or 
treatment  processes,  as  appropriate,  in 
response  to  the  SSC  performance 
Information  obtained  as  part  of  the 
treatment  process. 

V.  Section  by  Section  Analysis 

V.  1 .0    Section  50.8  Information 
Collection 

This  proposed  rule  includes  a 
revision  to  §  50.8(b).  This  section 
pertains  to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  of 
information  collection  requirements 
associated  wdth  particular  NRC 
requirements.  Because  the  new  §  50.69 
includes  information  collection 
requirements,  a  conforming  change  to 
§  50.8(b)  is  necessary  to  list  §  50.69  as 
one  of  these  rules.  See  also  Section  XIII 
of  the  SOC  for  discussion  about 
information  collection  requirements  of 
§  50.69. 

V.2.0    Section  50.69(a)  Definitions 

Section  50.69(a)  provides  the 
definition  for  the  four  RISC  categories 
and  the  definition  of  the  term  "safety- 
significant  function."  As  discussed  in 
Section  II  of  the  SOC,  RISC-1  SSCs  are 
those  SSCs  that  are  safety-related  (as 
defined  in  §  50.2)  and  that  are  found  to 
be  safety-significant  (using  the  risk- 
informed  categorization  process  being 
established  by  this  rule).  RISC-2  SSCs 
are  SSCs  that  do  not  meet  the  safety- 
related  definition,  but  which  are  safety- 
significant.  RISC-3  SSCs  are  safety- 
related  but  are  low  safety-significant.  * 
Finally,  RISC-4  SSCs  are  not  safety- 
related  and  are  low  safety-significant. 
The  NRC  selected  the  terms  "safety- 
significant"  and  "low  safety-significant" 
as  the  best  representations  of  their 
meaning.  Every  component  (if 
categorized)  is  either  safety-significant 
or  low  safety-significant.  The  "low" 
category  could  include  those  SSCs  that 
have  no  safety  significance,  as  well  as 
some  SSCs  that  individually  are  not 
safety-significant,  but  collectively  can 
have  a  significant  impact  on  plant  safety 
(and  hence  the  need  for  maintaining  the 
design  basis  capability  of  these  SSCs). 
Similarly,  within  the  category  of 
"safety-significant."  some  SSCs  are  of 
more  importance  than  others;  so  it  did 
not  appear  appropriate  to  call  them  all 
"high  safety-significant."  The  RISC 
definitions  of  paragraph  (a)  are  used  in 
subsequent  paragraphs  of  §  50.69  where 
the  treatment  requirements  are  applied 
to  SSCs  as  a  function  of  RISC  category. 


The  definitions  provided  in  paragraph 
(a)  are  written  in  terms  of  SSCs  that 
perform  functions.  In  the  categorization 
process,  it  is  the  various  functions 
performed  by  systems  that  are  assessed 
to  determine  their  safety  significance. 
For  those  functions  of  significance,  the 
structm-es  and  components  that  support 
that  function  are  then  designated  as 
being  of  that  RISC  category.  Then,  the 
treatment  requirements  are  specified  for 
the  SSCs  that  perform  those  functions. 
Where  an  SSC  performs  functions  that 
fall  in  more  than  one  category,  the 
treatment  requirements  derive  from  the 
more  safety-significant  function  (i.e.,  if  a 
component  has  both  a  RISC-1  and  a 
RISC-3  function,  it  is  treated  as  RISC- 
1). 

The  rule  also  contains  a  definition  of 
"safety-significant"  function.  NRC 
selected  the  term  "safety-significant" 
instead  of  "risk-significant"  because  the 
categorization  process  employed  in 
§  50.69  considers  both  probabilistic  and 
deterministic  information  in  the 
decision  process.  Thus,  it  is  more 
accurate  to  represent  the  outcome  as  a 
determination  of  overall  safety 
significance,  including  risk  significance, 
and  not  just  "risk-significant." 

Those  functions  that  are  not 
determined  to  be  safety-significant  are 
considered  to  be  low  safety-significant. 
The  determination  as  to  which 
functions  are  safety-significant  is  done 
by  following  the  categorization  process 
outlined  in  paragraph  (c),  as 
implemented  following  the  guidance  in 
DG-1121,  "Guidelines  for  Categorizing 
Structiu-es,  Systems,  and  Components  in 
Nuclear  Power  Plants  According  to  their 
Safety  Significance." 

V.3.0    Section  50.69(b)  Applicability 

Section  §  50.69(b)  provides  that  the 
rule  may  be  voluntarily  implemented 
by: 

(1)  Holders  of  §  50.21(b)  or  §  50.22 
light  water  reactor  (LWR)  operating 
licenses; 

(2)  Holders  of  Part  54  renewed  LWR 
licenses; 

(3)  A  person  seeking  a  design 
certification  under  Part  52  of  this 
chapter;  or 

(4)  Applicants  for  a  LWR  license 
under  §  50.22  or  under  Part  52. 

For  current  licensees,  implementation 
will  be  through  a  license  amendment  as 
set  forth  in  §  50.90.  Until  the  request  is 
approved,  a  licensee  would  continue  to 
follow  existing  requirements.  Upon 
approval  of  the  categorization  process 
(and  review  of  the  supporting  PRA),  the 
licensee  can  begin  implementation  by 
performing  categorization  of  SSCs  and 
revising  treatment  requirements 
accordingly. 
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Applicants  would  be  permitted  to 
implement  the  treatment  requirements, 
although  the  process  involved  for  them 
would  likely  be  different,  depending 
upon  the  stage  at  which  they  seek 
approval.  An  applicant  would  have  to 
categorize  its  SSCs  into  the  four  RISC 
categories,  which  would  first  require  the 
applicant  to  design  the  facility  to  meet 
the  Part  50  requirements  including 
classifying  SSCs  according  to  the  safety- 
related  definition  of  Part  50.  The 
applicant  could  then  use  the  provisions 
of  §  50.69  (upon  NRC  approval)  to 
categorize  SSCs  into  the  four  RISC 
categories,  and  this  in  turn  would 
enable  the  applicant  to  initially  procure 
these  SSCs  to  meet  the  applicable 
§  50.69  requirements. 

For  Part  54  license  holders, 
implementation  is  the  same  as  that  for 
a  holder  of  an  operating  license  imder 
Part  50,  that  is,  to  apply  for  an 
amendment  to  the  (renewed)  license.  In 
the  development  of  §  50.69,  questions 
have  been  received  regarding  what 
would  be  the  impact  to  licensees  that 
implement  the  proposed  §  50.69  and 
then  apply  to  renew  their  license. 
Because  Part  54  includes  scoping 
criteria  that  bring  safety-related 
components  within  its  scope,  these 
components  could  not  be  exempted 
without  amending  Part  54  to  allow  for 
their  exclusion.  However,  there  are  still 
options  available  to  applicants  for 
renewal  that  have  implemented  §  50.69 
first.  Because  §  50.69  includes 
alternative  treatment  requirements  for 
RISC-3  components,  an  applicant  may 
be  able  to  provide  an  evaluation  that 
justifies  why  these  alternative  treatment 
criteria  (§  50.69(d)(2))  provide  a 
sufficient  demonstration  that  aging 
management  of  the  components  will  be 
achieved  during  the  renewal  period  to 
ensure  the  functionality  of  the  structiu'e, 
system,  or  component.  In  addition,  in 
the  1995  amendment  to  Part  54,  the 
Commission  recognized  that  risk 
insights  could  be  used  in  evaluating  the 
robustness  of  an  aging  management 
program.  The  NRC  staff  has  already 
received  and  accepted  one  proposal 
(Arkansas  Unit  1)  for  a  risk-informed 
program  for  small-bore  piping  which 
demonstrates  that  risk  arguments  can  be 
used  to  a  degree. 

For  the  case  where  a  licensee  renewed 
its  license  first  and  then  implemented 
§  50.69,  a  licensee  might  revise  some 
aging  management  programs  for  RISC-3 
SSCs,  consistent  with  the  requirements 
of  §  50.69.  The  Commission  considers 
that  there  should  be  little  or  no 
impediment  for  doing  so  because  the 
categorization  process  that  allows  for 
the  reduction  in  the  special  treatment 
requirements  for  RISC-3  components  is 


expected  to  provide  an  appropriate  level 
of  safety  for  the  respective  structm-es, 
systems  and  components. 

Adopting  the  proposed  §  50.69 
requirements  for  an  applicant  that  has 
not  obtained  a  §  50.21(b)  or  §  50.22 
operating  license  {e.g.  for  a  construction 
permit  holder),  is  not  as  straightforward, 
and  requires  that  the  applicant  first 
design  the  facility  to  meet  the  current 
Part  50  requirements.  Specifically,  to 
use  the  proposed  §  50.69  requirements 
requires  that  SSCs  first  be  classified  into 
the  traditional  safety-related  and 
nonsafety-related  classifications.  This 
establishes  the  design  basis  for  the 
facility,  which  as  previously  stated,  the 
proposed  §  50.69  is  not  changing.  Once 
the  SSC  categorization  has  been  done 
consistent  with  the  safety-related 
definition  in  §  50.2,  then  proposed 
§  50.69  can  be  used  to  re-categorize 
SSCs  into  RISC-1,  RISC-2,  RISC-3.  and 
RISC— 4,  and  the  alternative  treatment 
requirements  of  proposed  §  50.69 
implemented.  A  new  applicant  who 
chooses  to  adopt  these  proposed  §  50.69 
requirements,  must  seek  approval  of  the 
categorization  process  as  part  of  its 
license  application,  and  following  NRC 
approval,  would  be  able  to  procure 
RISC-3  SSCs  to  proposed  §  50.69 
requirements  before  initial  plant 
operation.  An  applicant  who  references 
a  certified  design  and  wishes  to 
implement  §  50.69  would  include  the 
specified  information  as  part  of  its 
application  for  a  license.  This  does  not 
mean  that  an  applicant  would  actually 
construct  the  facility  per  all  Part  50,  and 
100  requirements  first,  before  applying 
§  50.69.  Instead,  the  facility  needs  to  be 
designed  per  these  requirements,  but 
following  approval  of  application  of 
§  50.69,  RISC-3  SSCs  could  be  prociu-ed 
per  the  requirements  of  §  50.69(d). 

The  rule  provisions  were  devised  to 
provide  means  for  licensees  and 
applicants  for  light  water  reactors  to 
implement  §  50.69.  In  view  of  some  of 
the  specific  provisions  of  the  rule,  for 
example,  "safety-related"  definition  and 
use  of  CDF/LERF  metrics,  the 
Commission  is  making  this  rule  only 
applicable  to  light-water  reactor  designs. 

An  applicant  for  a  design  certification 
could  request  to  implement  §  50.69  with 
respect  to  categorizing  SSCs.  Because 
the  rule  requirements  in  §  50.69  include 
elements  of  procurement  and 
installation,  as  well  as  inservice 
activities,  implementation  of  the  nde  by 
a  holder  of  a  manufacturing  license  or 
by  a  design  certification  applicant 
would  have  implications  for  the 
eventual  operator  of  the  facility.  The 
entity  that  actually  t;onstructs  and 
operates  the  facility  would  also  have  to 
implement  §  50.69  to  maintain 


consistency  with  the  categorization 
process  and  feedback  requirements. 
Otherwise,  the  operator  would  be 
required  to  meet  other  Part  50 
requirements,  such  as  Appendix  B  or 
§  50.55a,  which  may  not  be  compatible 
with  the  facility  as  manufactured  by  the 
manufactiu'ing  licensee.  However, 
applicability  of  this  proposed  rule  is  not 
excluded  for  manufacturing  licenses  or 
design  certificate  applicants. 

V.3.1    Section  50.69(b)(1)  Removal  of 
RISC-3  and  RISC-4  SSCs  From  the 
Scope  of  Treatment  Requirements 

Section  50.69  (b)(1)  of  the  proposed 
rule  lists  the  specific  special  treatment 
requirements  from  whose  scope  the 
RISC-S  and  RISC-4  SSCs  are  being 
removed  through  the  application  of 
§  50.69.  In  this  paragraph,  each  of  the 
rule  requirements  (or  portions  thereof) 
that  are  being  removed  by  this 
rulemaking  are  listed  in  a  separate  item, 
numbered  from  §  50.69(b)(l)(i)  through 
(tx).  The  basis  for  removal  of  these 
requirements  was  discussed  earlier. 
These  requirements  are  being  removed 
due  to  the  low  safety  significance  of 
RISC-3  and  RISC-4  SSCs  as  determined 
by  an  approved  risk-informed 
categorization  process  meeting  the 
requirements  of  §  50.69(c).  The  special 
treatment  requirements  for  RISC-3  SSCs 
are  replaced  with  the  high  level 
requirements  in  §  50.69(d)(2),  which 
when  effectively  implemented  by 
licensees  to  provide  a  sufficient  level  of 
confidence  that  RISC-3  SSCs  continue 
to  be  capable  of  performing  their  safety- 
related  functions  under  design  basis 
conditions.  Note  that  special  treatment 
requirements  are  not  removed  from  any 
SSCs  until  a  licensee  (or  applicant)  has 
categorized  those  SSCs  using  the 
requirements  of  §  50.69(c)  to  provide  the 
documented  basis  for  the  decision  that 
they  are  of  low  safety  significance. 

V.3.2     Section  50.69  (b)(2)  Application 
Process 

Proposed  §  50.69(b)(2)  woidd  require 
a  licensee  who  voluntarily  seeks  to 
implement  §  50.69  to  submit  an 
application  for  a  license  amendment 
pursuant  to  §  50.90  that  contains  the 
following  information: 

(i)  A  description  of  the  categorization 
process  that  meets  the  requirements  of 
§  50.69(c). 

(ii)  A  description  of  the  measures 
taken  to  assure  that  the  quality  and  level 
of  detail  of  the  systematic  processes  that 
evaluate  the  plant  for  internal  and 
external  events  during  normal 
operation,  Ipw  power,  and  shutdown 
(including  the  plant-specific  PRA, 
margins-type  approaches,  or  other 
systematic  evaluation  techniques  used 
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to  evaluate  severe  accident 
vulnerabilities)  are  adequate  for  the 
categorization  of  SSCs. 

(iii)  Results  of  the  PRA  review  process 
to  be  conducted  to  meet  §  50.69(c)(l)(i). 

(iv)  A  description  of,  and  basis  for 
acceptability  of,  the  evaluations  to  be 
conducted  to  satisfy  §  50.69(c)(l)(iv). 
The  evaluations  shall  include  the  effects 
of  conunon  cause  interaction 
susceptibility,  and  the  potential  impacts 
finm  knov«i  degradation  mechanisms 
for  both  active  and  passive  functions, 
and  address  internally  and  externally 
initiated  events  and  plant  operating 
modes  (e.g.,  full  power  and  shutdown 
conditions). 

Regarding  the  categorization  process 
description,  the  NRC  expects  that  most 
licensees  and  applicants  will  cormnit  to 
draft  regulatory  guide  DG-1121  which 
endorses  NEI  00-04,  with  some 
conditions  emd  exceptions.  If  a  licensee 
or  applicant  wishes  to  use  a  different 
approach,  the  submittal  would  need  to 
provide  sufficient  description  of  how 
the  categorization  would  be  conducted. 
As  part  of  the  submittal,  a  licensee  or 
applicant  is  to  describe  the  measures 
they  have  taken  to  assure  that  the  plant- 
specific  PRA,  as  well  as  other  methods 
used,  are  adequate  for  application  to 
proposed  §  50.69.  The  measures 
described  would  include  such  items  as 
any  peer  reviews  performed,  any  actions 
taken  to  address  peer  review  findings 
that  are  important  to  categorization,  and 
any  efforts  to  compare  the  plant-specific 
PRA  to  the  ASME  PRA  standard.  The 
NRC  has  developed  reviewer  guidance 
applicable  to  these  submittals  and  this 
is  described  below  in  Section  VI. 2.  The 
licensee/applicant  would  also  describe 
what  measures  they  have  used  for  the 
methods  other  than  a  PRA  to  determine 
their  adequacy  for  this  application. 

Further,  the  licensee  (or  applicant) 
would  be  required  to  include 
information  about  the  evaluations  they 
intend  to  conduct  to  provide  reasonable 
confidence  that  the  increase  in  risk 
would  be  small.  This  would  include  any 
sensitivity  studies  for  RISC-3  SSCs, 
induding  the  basis  for  whatever  change 
in  reliability  being  assiuned  for  these 
analyses.  A  licensee  would  need  to 
provide  sufficient  information  for  the 
NRC  describing  the  sensitivity  studies 
and  other  evaluations,  and  the  basis  for 
their  acceptability  as  appropriately 
representing  the  potential  increase  in 
risk  from  implementation  of  the  revised 
requirements  in  this  proposed  rule. 

As  discussed  elsewhere,  the  RISC-3 
SSCs  have  low  safety  significance  under 
§  50.69.  The  Commission  expects 
licensees  and  applicants  to  implement 
effective  treatment  processes  to 
maintain  RISC-3  functionality  that 


comply  with  §  50.69(d).  Those  processes 
do  not  need  to  be  described  to  die  NRC 
as  part  of  the  proposed  §  50.69  submittal 
under  §  50.69(b)(2). 

V.3.3     Section  50.69(b)(3)  Approval  for 
Licensees 

Section  50.69(b)(3)  would  further 
provide  that  the  Commission  will 
approve  a  licensee's  implementation  of 
this  section  by  license  amendment  if  it 
determines  that  the  proposed  process 
for  categorization  of  RISC-1,  RISC-2, 
RISC-3,  and  RISC^  SSCs  satisfies  the 
requirements  of  §  50.69(c). 

The  NRC  will  review  the  description 
of  the  categorization  process  set  forth  in 
the  application  to  confirm  that  it 
contains  the  elements  required  by  the 
nde.  The  NRC  will  also  review  the 
information  provided  about  the  plant- 
specific  PRA,  including  the  peer  review 
process  to  which  it  was  subjected,  and 
methods  other  than  a  PRA  relied  upon 
in  the  categorization  process.  The  NRC 
intends  to  use  review  guidance 
(discussed  in  more  detail  in  Section  VI) 
for  this  piupose.  The  NRC  will  approve 
the  licensee's  use  of  §  50.69  by  issuing 
a  license  amendment. 

V.3.4    Section  50.69(b)(4)  Process  for 
Applicants 

Section  50.69(b)(4)  would  requfre  that 
an  applicant  for  a  license  (or  for  a 
design  certification)  that  chooses  to 
implement  proposed  §  50.69  must 
submit  the  information  listed  in 
§  50.69(b)(2)  as  part  of  its  application  for 
a  license.  As  previously  discussed,  the 
rule  is  structuired  to  transition  from  the 
"safety-related"  classification  (and 
related  treatment  requfrements)  to  a 
safety-significant  classification.  Thus, 
an  applicant  would  first  need  to  design 
the  facility  to  meet  applicable  Pari  50 
design  requirements,  and  then  apply  the 
requirements  of  §  50.69.  The  above-cited 
information  must  be  submitted  in 
addition  to  other  technical  information 
necessary  to  meet  §  50.34.  The  NRC  will 
provide  its  approval  of  implementation 
of  §  50.69,  if  it  concludes  that  the  rule 
requirements  would  be  met,  as  part  of 
its  action  on  the  application  for  a 
license  or  the  design  certification  rule. 
As  noted  in  Section  V.3.0,  an  applicant 
referencing  a  certified  design  that 
implemented  §  50.69  would  need  to 
adopt  the  remaining  provisions  of 
§  50.69  or  apply  the  other  requirements 
in  Part  50  to  its  processes. 

V.4.0    Section  50.69(c)  Categorization 
Process  Requirements 

Section  50.69(c)  would  establish  the 
requirements  for  the  risk-informed 
categorization  process  including 
requirements  for  the  supporting  PRA. 


Licensees  or  applicants  who  wish  to 
adopt  the  requirements  of  §  50.69  will 
need  to  make  a  submittal  (per 
§  50.69(b)(2)  or  §  50.69(b)(4))  Uiat 
discusses  how  their  proposed 
categorization  process,  supporting  PRA, 
and  evaluations  meet  the  §  50.69(c) 
requirements.  As  described  above  in 
Section  III.2.0,  these  requirements  are 
intended  to  ensure  that  the  risk- 
informed  §  50.69  categorization  process 
determines  the  safety  significance  of 
SSCs  with  a  high  level  of  confidence. 
The  introductory  paragraph  states  that 
SSCs  must  be  categorized  as  RISC-1,  2, 
3,  or  4  by  a  process  that  determines 
whether  the  SSC  performs  one  or  more 
safety-significant  functions  and 
identifies  those  functions. 

V.4.1    Section  50.69(c)(l)(i)  Results  and 
Insights  From  a  Plant-Specific 
Probabilistic  Risk  Assessment 

Section  50.69(c)(l)(i)  contains  the 
requirements  for  the  PRA  itself,  and 
how  it  is  to  be  used  in  the  categorization 
process.  The  PRA  must  have  sufficient 
capability  and  quality  to  support  the 
categorization  of  the  SSCs.  How  this  is 
to  be  accomplished  is  discussed  in 
Section  V.4.1.1.  The  PRA  and  associated 
sensitivity  studies  are  used  primarily  in 
the  categorization  of  the  SSCs  as  to  their 
safety  significance  as  discussed  in 
Section  V.4.1. 2,  and  the  PRA  is  also 
used  to  perform  evaluations  to  assess 
the  potential  risk  impact  of  the 
proposed  change  in  treatment  of  the 
RISC-3  SSCs  as  discussed  in  Section 
V.4.4. 

V.4.1.1     Scope,  Capability,  and  Quality 
of  the  PRA  to  Support  the 
Categorization  Process 

As  required  in  §  50.69(c)(l)(ii), 
initiating  events  from  sources  both 
internal  and  external  to  the  plant,  and 
for  all  modes  of  operation,  which  woiUd 
include  low  power  and  shutdown 
modes,  must  be  considered  when 
performing  the  categorization  of  SSCs.  It 
is  recognized  that  few  licensees  have 
fully  developed  PRA  models  that  cover 
such  a  scope.  However,  as  a  minimum, 
the  PRA  to  be  used  to  support 
categorization  under  §  50.69(c)(1)  must 
model  internal  initiating  events 
occurring  at  full  power  operations.  The 
PRA  will  have  to  be  able  to  calculate 
both  core  damage  frequency  and  large 
early  release  fi^quency  in  order  to  meet 
the  requirement  in  §  50.69(c)(iv).  The 
PRA  must  reasonably  represent  the 
current  configuration  and  operating 
practices  at  the  plant  to  meet 
§  50.69(c)(l)(ii).  The  PRA  model  should 
be  of  sufficient  technical  quality  and 
level  of  detail  to  support  the 
categorization  process.  This  means  that 
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it  represents  a  coherent,  integrated 
model,  and  have  sufficient  detail  to 
support  the  initial  categorization  of 
SSCs  into  the  safety-significant,  and  low 
safety-significant  categories. 

The  quality  and  scope  of  the  plant- 
specific  PRA  will  be  assessed  by  the 
NRC  taking  into  account  appropriate 
standards  and  peer  review  results.  The 
NRC  has  also  prepared  a  draft  regulatory 
guide  (DG-1122)  on  determining  the 
technical  adequacy  of  PRA  results  for 
risk-informed  activities.  As  one  step  in 
the  assurance  of  technical  quality,  the 
PRA  must  have  been  subjected  to  a  peer 
review  process  assessed  against  a 
standard  or  set  of  acceptance  criteria 
that  is  endorsed  by  the  NRC.  Thus,  the 
NRC  staff  would  use  the  NEI  Peer 
Review  Process  as  modified  in  the 
NRC's  approval,  or  the  ASME/ANS  Peer 
Review  Process,  as  modified  in  the 
NRC's  approval.  As  discussed  in  Section 
VI,  NRC  has  developed  review 
guidelines  for  considering  the 
sufficiency  of  a  PRA  that  was  subjected 
to  the  NEI  peer  review  process,  as  it 
would  be  used  in  implementation  of 
§  50.69.  The  submittal  requirements 
listed  in  §  50.69(b)(2)  include  a 
requirement  to  provide  information 
about  the  quality  of  the  PRA  analysis 
and  about  the  peer  review  results. 

V.4.1.2    Risk  Categorization  Process 
Based  on  PRA  Information 

For  SSCs  modeled  in  the  PRA,  the 
categorization  process  relies  on  the  use 
of  importance  measures  as  a  screening 
method  to  assign  the  preliminary  safety 
significance  of  SSCs.  (Other 
methodologies  such  as  success  path 
identification  methodologies  can  also  be 
used,  however,  this  discussion  will 
focus  on  the  use  of  importance  measures 
because  these  are  the  most  commonly 
used  tools  to  identify  safety  significance 
of  SSCs,  for  example,  in  the 
implementation  of  §50.65.)  In  addition 
to  being  a  useful  tool  to  help  prioritize 
NRC  staff  and  licensee  resources,  use  of 
importance  measures  can  provide  a 
systematic  means  to  identify 
improvements  to  current  plant 
practices.  The  determination  of  the 
safety  significance  of  SSCs  by 
importance  measiu'es  is  also  important 
because  it  can  identify  potential  risk 
outliers  and  therefore,  changes  that 
exacerbate  these  outliers  can  be 
avoided;  and  it  can  facilitate  DDP 
deliberations  of  SSCs  that  are  not 
modeled  in  the  PRA,  for  example, 
events  from  the  ranked  list  can  be  used 
as  siuTogates  for  those  SSCs  that  are  not 
modeled  or  are  only  implicitly  modeled 
in  the  PRA. 

For  SSCs  modeled  in  the  PRA,  SSC 
importance  must  be  determined  based 


on  both  CDF  and  LERF.  Importance 
measures  should  be  chosen  so  that 
results  can  provide  the  IDP  with 
information  on  the  relative  contribution 
of  an  SSC  to  total  risk.  Examples  of 
importance  measures  that  can 
accomplish  this  are  the  Fussell-Vesely 
(F-V)  importance  and  ^e  Risk 
Reduction  Worth  (RRW)  importance. 
Importance  measures  should  also  be 
used  to  provide  the  IDP  with 
information  on  the  margin  available 
should  an  SSC  fail  to  function.  The  Risk 
Achievement  Worth  (RAW)  importance 
and  the  Bimbaiun  importance  are 
example  measures  that  are  suitable  for 
this  piurpose. 

In  choosing  screening  criteria  to  be 
used  with  the  PRA  importance 
measures,  it  should  be  noted  that 
importance  measures  do  not  directly 
relate  to  changes  in  the  absolute  value 
of  risk.  Therefore,  the  final  criteria  for 
categorizing  SSCs  into  the  safety- 
significant  and  the  low  safety-significant 
categories  must  be  based  on  an 
assessment  of  the  potential  overall 
impact  of  SSC  categorization  and  a 
comparison  of  this  potential  impact  to 
the  acceptance  criteria  for  changes  in 
CDF  and  LERF.  However,  typically  in 
the  initial  screening  stages,  an  SSC  with 
F-V  <  0.005  based  on  CDF  and  LERF, 
and  RAW  <  2  based  on  CDF  and  LERF 
can  be  considered  as  potentially  low 
safetv-significant.  IDP  consideration  of 
§§5d.69{c)(l)(ii),  (c)(l)(iii),  and  (c)(l)(iv) 
should  be  carried  out  to  confirm  the  low 
safety  significance  of  these  SSCs. 

In  determining  the  importance  of 
SSCs,  consideration  should  be  given  to 
the  potential  for  the  multiple  failure 
modes  for  the  SSC.  PRA  basic  events 
represent  specific  failure  events  and 
failure  modes  of  SSCs.  The  calculation 
of  SSC  importance  should  take  into 
account  the  combined  effects  of  all 
associated  basic  PRA  events  (such  as 
failure  to  start  and  failure  to  run), 
including  indirect  contributions  through 
associated  common  cause  failure  (CCF) 
event  probabilities. 

Another  concern  that  arises  because 
importance  measures  are  typically 
evaluated  on  the  basis  of  individual 
events  is  that  single-event  importance 
measures  have  the  potential  to  dismiss 
all  elements  of  a  system  or  group, 
despite  the  system  or  group  having  a 
high  importance  when  taken  as  a  whole. 
(Conversely,  there  may  be  grounds  for 
screening  out  groups  of  SSCs,  owing  to 
the  unimportance  of  the  systems  of 
which  they  are  elements.)  One  approach 
around  this  problem  is  to  first  determine 
the  importance  of  system  functions 
performed  by  the  selected  plant 
systems.  If  necessary,  each  component 
in  a  system  is  then  evaluated  to  identify 


the  system  function(s)  supported  by  that 
component.  SSCs  may  be  initially 
assigned  the  same  category  as  the  most 
limiting  system  function  they  support. 
System  operating  configuration, 
reliability  history,  recovery  time 
available,  and  other  factors  can  then  be 
considered  when  evaluating  the  effect 
on  categorization  from  an  SSCs 
redundancy  or  diversity.  The  primary 
consideration  in  the  process  is  whether 
the  failure  of  an  SSC  will  fail  or  severely 
degrade  the  safety  function.  If  the 
answer  is  no,  then  a  licensee  may  factor 
into  the  categorization  the  SSCs 
redundancy,  as  long  as  the  SSCs 
reliability  assumed  in  the  categorization 
process  and  that  of  its  redundant 
counterpart(s)  have  been  taken  into 
account. 

When  the  PRA  used  in  the  importance 
analyses  includes  models  for  external 
initiating  events  and/or  plant  operating 
modes  other  than  full  power,  caution 
should  be  used  when  considering  the 
results  of  the  importance  calculations. 
The  PRA  models  for  external  initiating 
events  ('?.g.,  events  initiated  by  fires  or 
earthquakes],  and  for  low  power  and 
shutdown  plant  operating  modes  may 
be  more  conservative  and  have  a  greater 
degree  of  uncertainty  than  for  internal 
initiating  events.  Use  of  conservative 
models  can  influence  the  calculation  of 
importance  measures  by  moving  more 
'"SSCs  into  the  low  safety  significance 
category.  Therefore,  when  PRA  models 
for  external  event  initiators  and  for  the 
low  power  and  shutdown  modes  of 
operation  are  available,  the  importance 
measures  should  be  evaluated  for  each 
analysis  separately,  and  the  results  of 
the  analyses  should  be  provided  to  the 
IDP. 

As  part  of  the  demonstration  of  PRA 
adequacy,  the  sensitivity  of  SSC 
importance  to  imcertainties  in  the 
parameter  values  for  component 
availability/reliability,  human  error 
probabilities,  and  CCF  probabilities 
should  be  evaluated.  Results  of  these 
sensitivity  analyses  should  be  provided 
to  the  IDP.  In  IDP  deliberations  on  the 
sensitivity  study  results,  the  following 
should  be  considered: 

(1)  The  change  in  event  importance 
when  the  parameter  value  is  varied  over 
its  uncertainty  range  for  the  event 
probability  can  in  some  cases  provide 
SSC  categorization  results  that  are 
different.  Therefore,  in  considering  the 
sensitivity  of  component  categorization 
to  uncertainties  in  the  parameter  values, 
the  IDP  should  ensure  that  SSC 
categorization  is  not  affected  by  data 
uncertainties. 

(2)  PRAs  typically  model  recovery 
actions,  especially  for  dominant 
accident  sequences.  Estimating  the 
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success  probability  for  the  recovery 
actions  involves  a  certain  degree  of 
subjectivity.  The  concerns  in  this  case 
stem  from  situations  where  very  high 
success  probabilities  are  assigned  to  a 
sequence,  resulting  in  related 
components  being  ranked  as  low  risk 
contributors.  Furthermore,  it  is  not 
desirable  for  the  categorization  of  SSCs 
to  be  impacted  by  recovery  actions  that 
sometimes  are  only  modeled  for  the 
dominant  scenarios.  Sensitivity  analyses 
should  be  used  to  show  how  the  SSC 
categorization  would  change  if  recovery 
actions  were  removed.  The  IDP  should 
ensure  that  the  categorization  is  not 
unduly  impacted  by  the  modeling  of 
recovery  actions. 

(3)  CCFs  are  modeled  in  PRAs  to 
account  for  dependent  failiu^s  of 
redundant  components  within  a  system. 
CCF  probabilities  can  impact  PRA 
results  by  enhancing  or  obscuring  the 
importance  of  components.  A 
component  may  be  ranked  as  a  high  risk 
contributor  mainly  because  of  its 
contribution  to  CCFs,  or  a  component 
may  be  ranked  as  a  low  risk  contributor 
mainly  because  it  has  negligible  or  no 
contribution  to  CCFs.  The  IDP  should 
ensure  that  the  categorization  is  not 
unduly  impacted  by  the  modeling  of 
CCFs.  The  IDP  should  also  be  aware  that 
removing  or  relaxing  requirements  may 
increase  the  CCF  contribution,  thereby 
changing  the  risk  impact  of  an  SSC. 

V.4.2     Section  50.69(c){l)(ii)  Integrated 
Assessment  of  SSC  Function  Importance 

Section  50.69(c)(l)(ii)  contains 
requirements  for  an  integrated, 
systematic  process  to  address  events 
including  those  not  modeled  in  the 
PRA,  including  both  design  basis  and 
severe  accident  functions.  For  various 
reasons,  many  SSCs  in  the  plant  will  not 
be  modeled  explicitly  in  the  PRA. 
Therefore,  the  categorization  process 
must  determine  the  safety  significance 
of  these  SSCs  by  other  means,  as 
discussed  below.  Because  importance 
measures  are  not  available  for  use  as 
screening,  other  criteria  or 
considerations  must  be  used  by  the  IDP 
to  determine  the  significance.  To 
provide  the  necessary  structure,  the 
Commission  is  setting  forth  guidance  on 
how  these  deliberations  should  be 
conducted;  this  infonnation  will  also  be 
included  in  the  regulatory  guidance  for 
this  proposed  rule.  These  considerations 
were  selected  based  upon  NRC 
experience  about  what  functions  are 
important  to  prevention  of  core  damage 
or  large  early  release. 

The  proposed  rule  would  also  include 
requirements  that  all  aspects  of  the 
processes  used  to  categorize  SSC  must 
reasonably  reflect  the  current  plant 


configuration,  operating  practices  and 
applicable  operating  experience.  The 
terminology  of  "reasonably  reflect"  was 
selected  to  allow  for  appropriate  PRA 
modeling  and  also  to  make  clear  that  the 
PRA  and  processes  do  not  need  to  be 
instantaneously  revised  when  a  plant 
change  occurs  (see  also  requirements  in 
§  50.69(e)(1)  on  PRA  updating). 

V.4.2.1    Initiating  Events  and  Plant 
Operating  Modes  Not  Modeled  in  the 
PRA 

When  initiating  events  with 
frequencies  of  greater  than  10  "  ^  per 
year  are  not  modeled  in  the  PRA,  or 
when  the  low  power  and  shutdown 
plant  operating  modes  are  not  modeled 
in  the  PRA,  other  means  are  needed  to 
determine  the  safety  significance  to 
meet  §  50.69(c)(1).  The  proposed 
implementation  guidance  contains 
information  about  how  this  can  be 
accomplished  by  the  IDP  assessments. 
The  licensee  should  demonstrate  that 
the  relaxation  of  regulatory 
requirements  will  not  unacceptably 
degrade  plant  response  capability  and 
will  not  introduce  risk  vulnerabilities 
for  the  unmodeled  initiating  events  or 
plant  operating  modes.  For  these 
immodeled  events,  the  IDP  assessment 
should  consider  whether  an  SSC  has  an 
impact  on  the  plant's  capability  to: 

(1)  Prevent  or  mitigate  accident 
conditions, 

(2)  Reach  and/or  maintain  safe 
shutdown  conditions, 

(3)  Preserve  the  reactor  coolant  system 
pressure  boundary  integrity, 

(4)  Maintain  containment  integrity,  or 

(5)  Allow  monitoring  of  post-accident 
conditions. 

In  determining  the  importance  of 
SSCs  for  each  of  these  functions,  the 
following  factors  should  be  considered: 

•  Safety  function  being  satisfied  by 
SSC  operation 

•  Level  of  redundancy  existing  at  the 
plant  to  fiilfill  the  SSCs  function 

•  Ability  to  recover  from  a  failure  of 
the  SSC 

•  Performance  history  of  the  SSC 

•  Use  of  the  SSC  in  the  Emergency 
Operating  Procedures  or  Severe 
Accident  Management  Guidelines 

The  licensee  or  applicant  (through  the 
IDP)  must  dociunent  the  basis  for  the 
assigrunent  of  an  SSC  as  RISC-3  based 
on  the  above  considerations.  Insights 
and  results  from  risk  assessment  and 
risk  management  methodologies  (for 
example  the  fire  and  external  events 
screening  methodologies,  the  seismic 
margins  analyses,  or  the  shutdown 
safety  management  models)  may  be 
used  to  help  form  this  basis. 


V.4.2.2     SSCs  Not  Modeled  in  the  PRA 

In  addition  to  being  safety-significant 
in  terms  of  their  contribution  to  CDF  or 
LERF,  SSCs  can  also  be  safety- 
significant  in  terms  of  other  risk  metrics 
or  conditions.  Therefore,  for  SSCs  not 
modeled  explicitly  in  the  PRA,  the  IDP 
should  verify  low  safety  significance 
based  on  traditional  engineering 
analyses  and  insights,  operational 
experience,  and  information  fi-om 
licensing  basis  documents  and  design 
basjs  accident  analyses.  The  IDP  should 
assess  the  safety  significance  of  these 
SSCs  by  determining  if: 

(1)  Failure  of  the  SSC  will 
significantly  increase  the  frequency  of 
an  initiating  event,  including  those 
initiating  events  originally  screened  out 
in  the  PRA. 

(2)  Failure  of  the  SSC  will 
compromise  the  integrity  of  the  reactor 
coolant  pressure  boundary.  It  is 
expected  that  a  sufficiently  robust 
categorization  process  would  result  in 
the  reactor  coolant  pressure  boundary 
being  categorized  as  RISC-1 . 

(3)  Failure  of  the  SSC  vdll  fail  a  ' 
safety-significant  function,  including 
SSCs  that  are  assumed  to  be  inherently 
reliable  in  the  PRA  [e.g.,  piping  and 
tanks)  and  those  that  may  not  be 
explicitly  modeled  (e.g.,  room  cooling 
systems,  and  instrumentation  and 
control  systems).  For  example,  it  is 
expected  for  PVVRs  that  a  sufficiently 
robust  categorization  process  would 
categorize  high  energy  ASME  Section  III 
Class  2  piping  of  the  main  steam  and 
feedwater  systems  as  RISC-1 . 

(4)  The  SSC  supports  important 
operator  actions  required  to  mitigate  an 
accident,  including  the  operator  actions 
taken  credit  for  in  the  PRA. 

(5)  Failure  of  the  SSC  will  result  in 
failure  of  safety-significant  SSCs  [e.g., 
through  spatial  interactions  or  through 
functional  reliance  on  another  SSC). 

(6)  Failure  of  the  SSC  will  impact  the 
plant's  capability  to  reach  and/or 
maintain  safe  shutdowTi  conditions. 

(7)  The  SSC  is  one  of  a  redundant  set 
that  can  be  justifiably  identified  as  a 
common  cause  failure  group. 

(8)  The  SSC  is  a  part  of  a  system  that 
acts  as  a  barrier  to  fission  product 
release  during  severe  accidents.  It  is 
expected  that  a  sufficiently  robust 
categorization  process  would  result  in 
fission  product  barriers  (e.g.,  the 
containment  shell  or  liner)  being 
categorized  as  RISC-1 . 

(9)  The  SSC  is  depended  upon  in  the 
Emergency  Operating  Procedures  or  the 
Severe  Accident  Management 
Guidelines. 

(10)  Failure  of  the  SSC  will  result  in 
xmintentional  releases  of  radioactive 
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material  in  excess  of  10  CFR  part  100 
gmdelines  even  in  the  absence  of  severe 
accident  conditions. 

(11)  The  SSC  is  relied  upon  to  control 
or  to  mitigate  the  consequences  of 
transients  and  accidents. 

If  any  of  these  conditions  is  true,  the 
IDP  should  use  a  qualitative  evaluation 
process  to  detennine  the  impact  of 
relaxing  requirements  on  SSC  reliability 
and  performance.  This  evaluation 
should  include  identifying  the  functions 
being  supported  by  SSC  operation,  the 
relationship  between  the  SSC's  failure 
modes  and  the  functions  being 
supported,  the  SSC  failure  modes  for 
which  the  failure  rate  may  increase,  and 
the  SSC  failure  modes  for  which 
detection  could  become  or  are  more 
difficult.  The  IDF  can  then  justify  low 
safety  significance  of  the  SSC  by 
demonstrating  the  following: 

•  The  categorization  is  consistent 
with  the  defense-in-depth  philosophy 
(per  Section  V.4.3  below). 

•  Operating  experience  indicates  that 
degradation  mechanisms  [e.g.,  for 
piping  flow  accelerated  corrosion  or 
microbiologically-induced  corrosion), 
for  passive  and  active  SSCs  are  not 
present,  relaxing  the  requirements  will 
have  minimal  impact  on  the  failure  rate 
increase,  and  degradation  in  the  ability 
of  the  SSC  to  perform  its  safety  function 
can  be  detected  in  a  timely  fashion. 

•  Relaxing  the  requirements  will  have 
a  minimal  impact  on  the  expected 
onsite  occupational  or  offsite  doses  from 
transients  and  accidents  that  do  not 
contribute  to  CDF  or  LERF. 

V.4.3  Section  50.69(c)(l){iii) 
Maintaining  Defense-in-Depth 
Philosophy 

Section  50.69(c){l)(iii)  requires  that 
the  categorization  process  maintain  the 
defense-in-depth  philosophy.  To  satisfy 
this  requirement,  when  categorizing 
SSCs  as  low  safety-significant,  the  IDF 
must  demonstrate  that  the  defense-in- 
depth  philosophy  is  maintained. 
Defense- in-depth  is  considered  adequate 
if  the  overall  redundancy  and  diversity 
among  the  plant's  systems  and  barriers 
is  sufficient  to  ensure  the  risk 
acceptance  guidelines  discussed  below 
in  Section  V.4.4  are  met,  and  that: 

•  Reasonable  balance  is  preserved 
among  prevention  of  core  damage, 
prevention  of  containment  failure  or 
bypass,  and  mitigation  of  consequences 
of  an  offsite  release. 

•  System  redundancy,  independence, 
and  diversity  is  preserved 
commensurate  with  the  expected 
frequency  bf  challenges,  consequences 
of  failure  of  the  system,  and  associated 
uncertainties  in  determining  these 
parameters. 


•  There  is  no  over-reliance  on 
programmatic  activities  and  operator 
actions  to  compensate  for  weaknesses  in 
the  plant  design,  and 

•  Potential  for  common  cause  failures 
is  taken  into  account. 

The  Commission's  position  is  that  the 
containment  and  its  systems  are 
important  in  the  preservation  of  the 
defense-in-depth  philosophy  (in  terms 
of  both  large  early  and  large  late 
releases).  Therefore,  as  part  of  meeting 
the  defense-in-depth  principle,  a 
licensee  should  demonstrate  that  the 
function  of  the  containment  as  a  barrier 
(including  fission  product  retention  and 
removal)  is  not  significantly  degraded 
when  SSCs  that  support  the  functions 
are  moved  to  RISC-3  {e.g.,  containment 
isolation  or  containment  heat  removal 
systems).  The  concepts  used  to  address 
defense-in-depth  for  functions  required 
to  prevent  core  damage  may  also  be 
useful  in  addressing  issues  related  to 
those  SSCs  that  are  required  to  preserve 
long-term  containment  integrity.  One 
way  to  do  this  would  be  to  show  that 
these  SSCs  are  not  relied  on  to  prevent 
late  containment  failure  during  core 
damage  accidents.  An  alternative 
method  would  be  to  demonstrate  that  a 
potential  decrease  in  reliability  of  RISC- 
3  SSCs  that  support  the  containment 
function  does  not  have  significant 
impact  on  the  estimate  of  late 
containment  failure  probability.  In 
essence,  what  the  NRC  expects  is  for  a 
plant-specific  understanding  of  the 
effects  of  containment  systems  on  large 
late  releases  and  an  understanding  of 
the  credit  given  to  these  systems  in 
maintaining  the  conditional  probability 
for  these  releases.  A  licensee  or 
applicant  can  qualitatively  argue  that  an 
SSC  is  not  relied  upon  to  prevent  large 
late  contaiimient  failure  and  is  thus  low 
safety-significant  from  this  standpoint. 
If  an  SSC  plays  a  role  in  supporting  the 
containment  function  in  terms  of  large 
late  releases,  and  if  the  licensee  wants 
to  categorize  these  SSCs  as  low  safety- 
significant  (for  example,  because  of 
available  redundant  systems  or  trains  or 
because  failure  is  dominated  by  factors 
not  related  to  the  SSC),  NRC  would  find 
acceptable  the  use  of  sensitivity  studies 
to  show  that  the  effects  on  (i.e.,  change 
in)  the  late  containment  failure 
probability  is  small  (i.e.,  less  than  a  10 
percent  increase  itom  the  base  value) 
and  that  factors  such  as  common  cause 
failures  or  other  dependencies  are  not 
important.  Where  a  licensee  categorizes 
containment  isolation  valves  or 
penetrations  as  RISC-3,  the  licensee 
will  need  to  address  the  impact  of  the 
proposed  change  in  treatment  on  a  case- 
by-case  basis  to  ensure  that  the  defense- 


in-depth  principle  continues  to  be 
satisfied. 

V.4.4    Section  50.69{c)(l)(iv)  Include 
Evaluations  To  Provide  Reasonable 
Confidence  That  Sufiicient  Safety 
Margins  Are  Maintained  and  That  Any 
Potential  Increases  in  CDF  and  LERF 
Resulting  From  Changes  in  Treatment 
Permitted  by  Implementation  of 
§  50.69(b)(1)  and  §  50.69(d)(2)  Are  Small 

Section  50.69(c)(l)(iv)  specifies  that 
the  categorization  process  include 
evaluations  to  provide  reasonable 
confidence  that  as  a  result  of 
implementation  of  revised  treatment 
permitted  for  RISC-3  SSC,  sufficient 
safety  margins  are  maintained  and  any 
potential  increases  in  CDF  and  LERF  are 
small.  Safety  margins  can  be  mainteuned 
if  the  licensee  maintains  the 
functionality  of  the  SSCs  following 
implementation  of  the  revised 
requirements  and  if  periodic 
maintenance,  inspection,  tests,  and 
surveillance  activities  are  adequate  to 
prevent,  detect  and  correct  significant 
SSC  performance  and  reliability 
degradation.  Later  sections  of  this  SOC 
provide  discussion  on  the  proposed 
treatment  processes  the  licensee  will 
implement  to  provide  reasonable 
confidence  that  RISC-3  SSCs  remain 
capable  of  performing  their  safety 
functions  under  design  basis  conditions. 
The  requirements  of  the  rule  to  show 
that  sufficient  safety  margins  are 
maintained  and  that  potential  increases 
in  risk  are  small  are  discussed  below. 

As  part  of  their  submittal,  a  licensee 
(or  applicant)  is  to  describe  the 
evaluations  to  be  conducted  for 
purposes  of  meeting  the  requirement 
that  there  would  be  no  more  than  a 
small  (potential)  increase  in  risk.  For 
SSCs  included  in  the  PRA,  the 
Commission  expects  that  sensitivity 
studies  (evaluations)  would  be  done  to 
provide  a  basis  for  concluding  that  even 
if  reliability  of  these  SSC  should 
degrade  because  of  the  changes  in 
treatment,  the  potential  risk  increase 
would  be  small.  Satisfying  the  rule 
requirement  that  the  risk  increase  is 
small  presumes  that  the  increase  in 
failure  rates  assumed  in  the  PRA 
sensitivity  study  bounds  any  reasonable 
estimate  of  the  increase  that  may  be 
expected  as  a  result  of  the  proposed 
changes  in  treatment. 

The  categorization  process 
encompasses  both  active  and  passive 
functions  of  SSCs.  Section 
50.69(b)(2)(iv)  includes  the  requirement 
that  the  change-in-risk  evaluations 
performed  to  satisfy  §  50.69(c)(l)(iv) 
must  include  potential  impacts  from 
known  degradation  mechanisms  on  both 
active  and  passive  functions.  It  is 
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necessary  for  a  licensee  to  consider  the 
impact  that  a  change  in  treatment  (as  a 
result  of  removal  of  special  treatment 
requirements)  might  have  on  the  ability 
of  the  SSC  to  perform  its  design  basis 
function  and  on  reliability  of  SSCs.  The 
purpose  is  to  provide  an  understanding 
of  the  new  treatment  requirements  and 
their  effects  on  RISC-3  SSCs  due  to 
removal  of  special  treatment 
requirements.  This  will  help  form  the 
basis  for  the  change-in-risk  evaluations 
and  will  support  developing  a  technical 
basis  for  concluding  that  SSC 
performance  is  consistent  with  the 
categorization  process  and  its  results 
and  with  those  evaluations  performed  to 
show  that  there  is  a  no  more  than  a 
small  increase  in  risk  associated  with 
implementation  of  §  50.69.  The  basis 
supporting  the  evaluations  that  examine 
potential  SSC  reliability  changes  due  to 
treatment  changes  may  be  either 
qualitative  or  quantitative. 

One  mechanism  that  could  lead  to 
large  increases  in  CDF/LERF  is 
extensive,  across  system  common  cause 
failures.  However,  for  such  extensive 
CCFs  to  occur  would  require  that  the 
mechanisms  that  lead  to  failure,  in  the 
absence  of  special  treatment,  were 
sufficiently  rapidly  developing  or  are 
not  self-revealing  that  there  would  be 
few  opportunities  for  early  detection 
and  corrective  action.  Thus,  when 
deciding  how  much  to  assiune  that  SSC 
reliability  might  change,  the  applicant 
or  licensee  is  expected  to  consider 
potential  effects  of  common-cause 
interaction  susceptibility,  including 
cross-system  interactions  and  potential 
impacts  from  known  degradation 
mechanisms. 

Those  aspects  of  treatment  that  are 
necessary  to  prevent  SSC  degradation  or 
failure  from  known  degradation 
mechanisms,  to  the  extent  that  the 
results  of  the  evaluations  are 
invalidated,  must  be  retained. 
Identifying  those  aspects  will  involve  an 
understanding  of  what  the  degradation 
mechanisms  are  and  what  elements  of 
treatment  are  sufficient  to  prevent  the 
degradation.  As  an  example  of  how  this 
would  be  implemented,  the  known 
existence  of  certain  degradation 
mechanisms  affecting  pressure 
boimdary  SSC  integrity  might  support 
retaining  the  current  reqiiirements  on 
inspections  or  examinations  or  use  of 
the  risk-informed  ASME  Code  Cases,  as 
accepted  by  the  NRC  regulatory  process. 
An  alternative  might  be  to  relax  certain 
elements  of  treatment,  but  retain  those 
that  were  assessed  to  be  the  most 
effective  in  negating  the  degradation 
mechanisms.  As  another  example, 
changing  levels  of  treatment  on  several 
similar  components  that  might  be 


sensitive  to  CCF  potential  would  require 
consideration  as  to  whethef  the  planned 
monitoring  and  corrective  action 
program,  or  other  aspects  of  treatment, 
would  be  effective  in  sufficiently 
minimizing  CCF  potential  such  that  the 
evaluations  remain  bounding. 

The  treatment  for  all  RISC-3  SSCs 
may  not  need  to  be  the  same.  As  an 
example,  motor  operated  valves  (MOVs) 
operating  in  a  severe  environment  (e.g., 
in  the  steam  tuimel)  would  be  more 
susceptible  to  failiu-e  because  of  grease 
degradation  if  they  were  not  regularly 
maintained  and  tested.  However,  not  all 
MOVs,  even  if  they  have  the  same 
design  and  are  identical  in  other 
respects,  will  be  exposed  to  the  same 
environment.  Therefore  the  other  MOVs 
may  not  be  as  susceptible  to  failure  as 
those  in  the  steam  tuimel  and  less 
frequent  maintenance  and  testing  would 
be  acceptable.  While  it  may  be  simpler 
to  increase  the  unreliability  or 
imavailability  of  all  the  RISC-3  SSCs  by 
a  certain  boimding  factor  to  demonstrate 
that  the  change  in  risk  is  small  and 
acceptable,  the  above  example  suggests 
that  it  may  also  be  appropriate  to  use 
different  factors  for  different  groups  of 
SSCs  depending  on  the  impact  of 
reducing  treatment  on  those  SSCs. 

Section  50.69{c)(l)(iv)  requires  that 
the  increase  in  the  overall  plant  CDF 
and  LERF  resulting  fit)m  potential 
decreases  in  the  reliability  of  RISC-3 
SSCs  as  a  result  of  the  changes  in 
treatment  be  small.  The  rule  further 
requires  the  licensee  (or  appUcant)  to 
describe  the  evaluations  to  be  performed 
to  meet  this  requirement.  The 
Commission  regards  "small"  changes 
for  plants  with  total  baseline  CDF  of 
10  ~ '» per  year  or  less  to  be  CDF 
increases  of  up  to  10"'  per  year,  and 
plants  with  total  baseline  CDF  greater 
than  10""*  per  year  to  be  CDF  increases 
of  up  to  10  "  *  per  year.  However,  if  there 
is  an  indication  that  the  CDF  may  be 
considerably  higher  than  10"'*  per  year, 
the  focus  of  the  licensee  should  be  on 
finding  ways  to  decrease  rather  than 
increase  CDF  and  the  licensee  may  be 
required  to  present  arguments  as  to  why 
steps  should  not  be  taJeen  to  reduce  CDF 
in  order  for  the  reduction  in  special 
treatment  requirements  to  be 
considered.  For  plants  with  total 
baseline  LERFs  of  10  ~  ^  per  year  or  less, 
small  LERF  increases  are  considered  to 
be  up  to  10  ~*  per  year,  and  for  plants 
with  total  baseline  LERFs  greater  than 
10  ~  5  per  year,  LERF  increases  of  up  to 
10  ~  ^  per  year.  Similarly,  if  there  is  an 
indication  that  the  LERF  may  be 
considerably  higher  than  10  ~ '  per  year, 
the  focus  of  the  licensee  should  be  on 
finding  ways  to  decrease  rather  than 
increase  LERF  and  the  licensee  may  be 


required  to  present  arguments  as  to  why 
steps  should  not  be  ta]ken  to  reduce 
LERF  in  order  for  the  reduction  in 
special  treatment  requirements  to  be 
considered.  This  is  consistent  with  the 
guidance  in  Section  2.2.4  of  RG  1.174. 
It  should  be  noted  that  this  allowed 
increase  shall  be  applied  to  the  overall 
categorization  process,  even  for  those 
licensees  that  will  implement  §  50.69  in 
a  phased  manner. 

The  licensee  can  choose  a  factor  for 
the  increase  on  unreliability  such  that 
the  corrective  action  and  feedback 
processes  discussed  in  §§  50.69(d)(2) 
and  50.69(e)(3)  would  provide  sufficient 
data  to  substantiate  that  the  increased 
ujireliability  used  in  the  evaluations  is 
not  exceeded. 

U  a  PRA  model  does  not  exist  for  the 
external  initiating  events  or  the  low 
power  and  shutdown  operating  modes, 
justification  should  be  provided,  on  the 
basis  of  bounding  analyses  or  qualitative 
considerations,  that  the  effect  on  risk 
(fit)m  the  unmodeled  events  or  modes  of 
operation)  is  not  significant  and  that  the 
total  effect  on  risk  from  modeled  and 
immodeled  events  and  modes  of 
operation  is  small,  consistent  with 
Section  2.2.4  of  RG  1.174. 

V.4.5     Section  50.69(c)(l){v)  System  or 
Structure  Level  Review 

Section  50.69{c)(l)(v)  specifies  that 
the  categorization  be  done  at  the  system 
or  structiu-e  level,  not  for  selected 
components  within  a  system.  A  licensee 
or  applicant  is  allowed  to  implement 
§  50.69  for  a  subset  of  the  plant  systems 
and  structures  (i.e.,  partial 
implementation)  and  to  phase  in 
implementation  over  a  period  of  time. 
However,  the  implementation, 
including  the  categorization  process, 
must  address  entire  systems  or 
structiues;  not  selected  components 
within  a  system  or  structure. 

V.4.6    Section  50.69(c)(2)  Use  of 
Integrated  Decision-Making  Panel  (IDP) 

Section  50.69(c)(2)  sets  forth  the 
requirements  for  using  an  IDP  to  make 
the  determination  of  safety  significance, 
and  for  the  composition  of  the  IDP.  The 
fundamental  requirement  for  the 
categorization  process  (as  stated  in 
§  50.69  (c)(l)(ii))  is  that  it  include  use  of 
an  integrated  systematic  process.  The 
determination  of  safety  significance  of 
SSCs  is  to  be  performed  as  part  of  an 
integrated  decision-making  process, 
which  uses  both  risk  insights  and 
traditional  engineering  insights.  In 
categorizing  SSCs  as  low  safety- 
significant,  it  should  be  demonstrated 
that  the  defense-in-depth  philosophy  is  - 
maintained,  that  sufficient  safety  margin 
is  maintained,  and  that  increases  in  risk 
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(if  any)  are  small.  To  account  for  each 
of  these  factors  and  to  account  for  risk 
insights  not  found  in  the  plant-specific 
PRA,  §  50.69(c)(2)  requires  that  the  final 
categorization  of  each  SSC  be  performed 
using  an  integrated  decision-making 
panel  (IDP).  A  structiu^d  and  systematic 
process  using  documented  criteria  shall 
be  used  to  guide  the  decision-making 
process.  Categorization  is  an  iterative 
process  based  on  expert  judgment  to 
integrate  the  qualitative  and  quantitative 
elements  that  impact  SSC  safety 
significance.  The  insights  and  varied 
experience  of  IDP  members  are  relied  on 
to  ensure  that  the  final  result  reflects  a 
comprehensive  and  justifiable 
judgment. 

Tne  panel  must  be  composed  of 
experienced  personnel  who  possess 
diverse  knowledge  and  insights  in  plant 
design  and  operation  and  who  are 
capable  in  the  use  of  deterministic 
knowledge  and  risk  insights  in  making 
SSC  classifications.  The  NRC  places 
significant  reliance  on  the  capability  of 
a  licensee  to  implement  a  robust 
categorization  process  that  relies  heavily 
on  the  skills,  knowledge,  and 
experience  of  the  people  that  implement 
the  process,  in  particular  on  the 
qualification  of  members  of  the  IDP.  The 
IDP  should  be  composed  of  a  group  of 
at  least  five  experts  who  collectively 
have  expertise  in  plant  operation, 
design  (mechanical  and  electrical) 
engineering,  system  engineering,  safety 
analysis,  and  probabilistic  risk 
assessment.  At  least  three  members  of 
the  IDP  should  have  a  minimum  of  five 
years  experience  at  the  plant,  and  there 
should  be  at  least  one  member  of  the 
IDP  who  has  worked  on  the  modeling 
and  updating  of  the  plant-specific  PRA 
for  a  minimum  of  three  years. 

The  IDP  should  be  trained  in  the 
specific  technical  aspects  and 
requirements  related  to  the 
categorization  process.  Training  should 
address  at  a  minimimi  the  purpose  of 
the  categorization;  present  treatment 
requirements  for  SSCs  including 
requirements  for  design  basis  events; 
PRA  fundamentals;  details  of  the  plant- 
specific  PRA  including  the  modeling, 
scope,  and  assumptions,  the 
interpretation  of  risk  importance 
meas\ues,  and  the  role  of  sensitivity 
studies  and  the  change-in-risk- 
evaluations;  and  the  defense-in-depth 
philosophy  and  requirements  to 
maintain  this  philosophy. 

The  licensee  or  applicant  (through  the 
IDP)  shall  document  its  decision  criteria 
for  categorizing  SSCs  as  safety- 
significant  or  low  safety-significant 
pursuant  to  §  50.69(f)(1).  Decisions  of 
the  IDP  should  be  arrived  at  by 
consensus.  Differing  opinions  should  be 


documented  and  resolved,  if  possible.  If 
a  resolution  cannot  be  achieved 
concerning  the  safety  significance  of  an 
SSC,  then  the  SSC  should  be  classified 
as  safety-significant.  SSC  categorization 
shall  be  revisited  by  the  licensee  or 
applicant  (through  the  IDP)  when  the 
PRA  is  updated  or  when  the  other 
criteria  used  by  the  IDP  are  affected  by 
changes  in  plant  operational  data  or 
changes  in  plant  design  or  plant 
procedures.  Requirements  for  PRA 
updating  are  contained  in  §  50.69(e)(1). 

V.5.0    Section  50.69(d)  Requirements 
for  Structures,  Systems,  and 
Components 

After  SSCs  are  categorized  as  either 
RISC-1,  RISC-2,  RISC-3,  or  RISC-^, 
then  the  §  50.69(d)  requirenlents,  which 
provide  the  treatment  requirements 
applicable  to  each  RISC  category,  are 
applied.  Until  a  structure  or  system  is 
categorized  using  this  process,  the 
existing  requirements  on  SSCs  in  that 
structiue  or  system  are  retained.  Section 
50.69(d)  contains  two  sub-items.  The 
first  contains  the  requirements  being 
imposed  on  RISC-1  and  RISC-2  SSCs. 
The  second  section  contains  the  "high- 
level"  requirements  that  are  being 
added  for  RISC-3  SSCs  to  provide 
necessary  confidence  that  design  basis 
capability  will  be  retained  for  these 
SSCs.  The  list  of  existing  special 
treatment  requirements  that  are  being 
removed  through  this  rulemaking  for 
RISC-3  and  RISC-4  SSCs  is  contained 
in  §  50.69(b)(1). 

V.5.1     Section  50.69(d)(1)  RISC-1  and 
RISC-2  Treatment 

Section  50.69  (d)(1)  requires  that  a 
licensee  or  applicant  ensure  that  RISC- 
1  and  RISC-2  SSCs  perform  their 
functions  consistent  with  categorization 
process  assumptions  by  evaluating 
treatment  being  applied  to  these  SSCs  to 
ensure  that  it  supports  the  key 
assumptions  in  the  categorization 
process  that  relate  to  their  assumed 
performance.  To  meet  this,  a  licensee 
should  first  evaluate  the  treatment  being 
applied  in  light  of  the  credit  being  taken 
in  the  categorization  process,  with 
appropriate  adjustment  of  treatment  or 
categorization  to  achieve  consistency  as 
necessary.  For  SSCs  categorized  as 
RISC-1  or  RISC-2,  all  existing 
applicable  requirements  continue  to 
apply.  This  includes  any  applicable 
special  treatment  requirements.  The  rule 
language  notes  that  this  evaluation  is  to 
focus  upon  those  key  assiunptions  in 
the  PRA  that  relate  to  performance  of 
particular  SSCs.  For  example,  if  a  relief 
valve  was  being  credited  with  capability 
to  relieve  water  (as  opposed  to  its  design 
condition  of  steam),  such  an  evaluation 


would  look  at  whether  the  component 
has  been  designed  or  otherwise 
determined  to  be  able  to  perform  as 
assumed.  Other  examples  might  be  for 
the  failure  rates  used  in  the  PRA  model. 
As  a  general  matter,  for  those  SSCs 
modeled  in  the  PRA,  conformance  with 
industry  standards  on  PRAs  would  also 
result  in  such  evaluation  steps  being 
accomplished  in  order  to  help  assiu« 
the  PRA  represents  the  facility. 

If  a  §  50.69  licensee  chooses  to 
categorize  a  selective  set  of  SSCs  as 
RISC-3,  and  the  categorization  of  SSCs 
as  RISC-3  is  based  on  credit  taken  for 
the  performance  of  other  plant  SSCs 
(that  would  be  RISC-1  or  RISC-2, 
whether  or  not  these  SSCs  are  within 
the  selective  implementation  set),  then 
the  licensee  must  ensure  that 
consistency  of  performance  with  what 
was  credited  in  the  categorization.  As 
discussed  ui  Section  V.4.5,  selective 
implementation  of  components  within  a 
system  is  not  permitted.  This  applies  to 
credit  taken  in:  1)  PRA  models,  inputs 
and  assumptions;  2)  screening  and 
margin  anedyses;  and  3)  IDP 
deliberations.  This  implies  that  the 
licensee  must  ensiue  that  the  credited 
(RISC-2)  SSCs  perform  their  functions 
per  §  50.69(d)(1),  and  the  performance 
of  these  SSCs  must  be  monitored  per 
§  50.69(e)(2). 

V.5.2    Section  50.69(d)(2)  RISC-3 
Treatment 

Section  50.69(d)(2)  contains,  as  an 
overall  requirement  for  the  treatment  of 
RlSC-3  SSCs,  that  licensees  shall  have 
processes  to  control  the  design; 
procurement;  inspection,  maintenance, 
testing,  and  surveillance;  and  corrective 
action,  for  RISC-3  SSCs  to  provide 
reasonable  confidence  in  the  capability 
of  RISC-3  SSCs  to  perform  their  safety- 
related  functions  imder  design  basis 
conditions  throughout  their  service  life. 
In  other  words,  the  Commission  expects 
licensees  to  have  sufficient  treatment 
controls  in  place  to  have  reasonable 
confidence  that  RISC-3  SSCs  will  be 
capable  of  performing  their  safety 
functions  if  they  were  called  upon  to 
perform  those  functions.  Licensees  may 
decide  to  apply  ciuxent  practices  at  their 
facilities  or  may  establish  new  practices 
for  the  treatment  of  RISC-3  SSCs, 
provided  the  requirements  of  §  50.69  are 
satisfied. 

During  its  review  of  the  South  Texas 
exemption  request,  the  NRC  staff 
identified  several  instances  where  the 
licensee's  interpretation  of  the  extent  to 
which  treatment  could  be  relaxed  for 
low-risk  safety-related  SSCs  was  not 
consistent  with  the  staffs  expectations 
under  Option  2  of  the  NRC's  risk- 
informed  rulemaking  initiative  (i.e.,  that 


design  basis  functions  be  maintained). 
To  ensure  more  consistent 
implementation  of  §  50.69,  the  SOC 
discusses  some  of  these  areas  for  the 
implementation  of  proposed  §  50.69 
about  how  the  treatment  processes  for 
low-risk  safety-related  SSCs  should  be 
conducted.  The  Commission  is  also 
giving  examples  of  what  it  considers 
good  practice  to  achieve  confidence  of 
functionality.  The  Commission  does  not 
believe  that  it  is  necessary  to  include 
these  "expectations"  as  specific 
requirements  because  there  may  be 
other  means  of  achieving  the  specified 
outcome  and  failure  to  implement  a 
particular  expectation  would  not,  by 
itself,  be  a  regulatory  concern.  The 
Commission's  intent  is  to  place  on  the 
licensee  the  responsibility  to  determine 
the  necessary  treatment  to  maintain 
functionality  without  the  Commission 
having  to  establish  prescriptive 
requirements. 

'The  categorization  process  assumes 
that  the  functionality  of  SSCs  in 
performing  their  safety  functions  will  be 
retained,  although  the  treatment  applied 
to  RISC-3  SSCs  may  be  reduced  under 
proposed  §  50.69.  Further,  the 
categorization  process  may  include 
specific  reliability  assumptions  for  plant 
SSCs  in  performing  their  intended 
functions.  Therefore,  when  establishing 
the  performance-based  treatment 
process  for  RISC-3  SSCs,  the  licensee 
should  take  these  assimaptions  into 
■account  to  support  the  evaluations  of 
small  increase  in  risk  resulting  from 
implementation  of  the  changes  in 
treatment.  It  is  important  to  obtain 
sufficient  information  on  SSC 
performance  to  allow  the  results  of  the 
categorization  process  to  remain  valid. 
The  Conunission  considers  the  risk- 
informed,  performance-based  ASME 
Code  Cases  (as  endorsed  in  §  50.55a)  to 
be  one  acceptable  method  of 
establishing  treatment  processes  that  are 
consistent  with  the  categorization 
process. 

Proposed  §  50.69  identifies  four 
processes  that  must  be  controlled  and 
accomplished  foriUSC-3  SSCs:  Design 
Control;  Procurement;  Maintenance, 
Inspection,  Testing,  and  Surveillance; 
and  Corrective  Action.  The  high  level 
RISC-3  requirements  are  structured  to 
address  the  various  key  elements  of  SSC 
functionality  by  focusing  in  several 
areas.  When  SSCs  are  replaced,  RISC-3 
SSCs  must  remain  capable  of 
performing  design  basis  functions; 
hence,  the  high  level  requirements  focus 
on  maintaining  this  capability  through 
design  control  and  procurement 
requirements.  During  the  operating  life 
of  a  RISC-3  SSC,  a  sufficient  level  of 
confidence  is  necessary  that  the  SSC 


continues  to  be  able  to  perform  its 
design  basis  functions;  hence,  the 
inclusion  of  high  level  requirements  for 
maintenance,  inspection,  test,  and 
surveillance.  Finally,  when  data  is 
collected,  it  must  be  fed  back  into  the 
categorization  and  treatment  processes, 
and  when  important  deficiencies  are 
foimd,  they  must  be  corrected;  hence, 
requirements  are  also  provided  in  these 
areas. 

The  Commission  notes  that  use  of 
voluntary  consensus  standards  is  an 
effective  means  of  establishing 
treatment  requirements  to  achieve 
functionality.  As  an  example,  ASME 
risk-informed  Code  Cases  have  been 
developed  with  the  pmpose  of 
determining  appropriate  treatment 
requirements  for  low  safety-significant 
SSCs  in  their  specific  functional  areas. 
Further,  the  Commission  expects  that 
related  standards  (such  as  ASME  Code 
Cases  N-658  and  N-660  on  SSC 
categorization  and  treatment  for 
purposes  of  repair  and  replacement)  be 
used  in  conjunction  with  each  other  as 
intended  by  the  accredited  standards 
writing  body.  Where  suitable  standards 
do  not  exist  or  available  standards  are 
not  sufficient,  the  Commission  expects 
the  licensee  to  establish  sufficient 
controls  to  provide  reasonable 
confidence  In  the  functionality  of  RISC- 
3  SSCs,  based  upon  such  factors  as 
operating  experience  and  vendor 
recommendations.  However,  the 
Commission  also  notes  that  use  of  a 
voluntary  consensus  standard  in  and  of 
itself  might  not  be  sufficient  to  maintain 
functionality  for  particular  SSCs  under 
certain  service  conditions,  and  that  the 
licensee  might  need  to  supplement  its 
processes  to  achieve  the  desired  results. 

The  proposed  rule  would  require  the 
treatment  processes  for  RISC-3  SSCs  be 
implemented  to  provide  reasonable 
confidence  in  the  capability  of  RISC-3 
SSCs  to  perform  their  safety-related 
functions  under  design  basis  conditions. 
That  is  to  say,  the  pertinent 
requirements  identified  in  §  50.69  for 
each  process  must  be  satisfied  for  RISC- 
3  SSCs  unless  the  requirements  are 
clearly  not  applicable  or  are  not 
necessary  in  the  particular  circiunstahce 
to  achieve  functionality  of  the  SSC.  As 
an  example,  a  licensee  might  determine 
that  it  is  more  efficient  and  effective  to 
replace  a  particular  component  before 
the  end  of  its  design  life  rather  than 
conducting  maintenance  to  repair  the 
component.  Further,  a  licensee  might 
determine  that  some  maintenance 
activities  are  within  the  skill  of  the  craft 
(such  as  replacing  missing  bolts  on 
motor-operated  valve  switch 
compartments),  such  that  detailed  work 
orders  would  not  be  necessary.  On  the . 


other  hand,  an  activity  to  prociu-e  a 
replacement  component  with  active 
functions  that  is  not  the  same  as  the  one 
being  replaced  would  necessitate  use  of 
most  of  the  specified  processes,  with  a 
greater  need  for  documentation  and 
independent  review  to  achieve  the 
expected  result. 

As  part  of  the  high  level  requirement 
that  RISC-3  SSCs  be  capable  of 
performing  their  safety-related  functions 
under  design  basis  conditions,  the 
Commission  emphasizes  that 
implementation  of  the  processes  must 
provide  reasonable  confidence  of  the 
futiue  capability  of  the  SSC  (i.e.,  not  just 
confidence  that  the  SSC  works  at  a 
certain  point  in  time  but  rather  provides 
confidence  that  the  component  will 
work  when  called  upon).  The  level  of 
confidence  can  be  less  than  was 
provided  by  the  special  treatment 
requirements  listed  in  §  50.69(b)(1).  As 
an  example,  exercising  of  a  valve  or 
simply  starting  a  pump  does  not  provide 
reasonable  confidence  in  design  basis 
capability,  will  not  detect  service- 
induced  aging  or  degradation  that  could 
prevent  the  component  from  performing 
its  design  basis  functions  in  the  future, 
and  is  insufficient  by  itself  to  satisfy  the 
intent  of  the  rule. 

A  licensee  implementing  §  50.69  is 
responsible  for  implementing  the 
treatment  requirements  for  RISC-3  SSCs 
in  an  effective  manner  to  maintain  the 
capability  to  perform  the  safety 
functions  imder  design  basis  conditions. 
A  licensee  should  address  the  potential 
impact  on  the  functionality  of  RISC-3 
SSCs  as  a  result  of  the  changes  to  testing 
programs,  such  that  the  categorization 
process  assumptions  and  results  remain 
valid.  To  provide  a  basis  to  conclude 
that  the  potential  increase  in  risk  would 
be  small,  a  licensee  is  required  to 
conduct  evaluations  that  assiune  failure 
rates  that  might  occur  as  a  result  of  the 
revisions  to  treatment.  These 
evaluations  would  need  to  consider,  for 
instance,  any  planned  alteration  in  a 
licensee's  program  for  diagnostic  testing 
of  motor-operated  valves.  If  a  likely 
result  of  a  contemplated  change  in 
treatment  is  an  increase  in  failure  rate, 
outside  the  bounds  of  the  evaluations, 
that  change  in  treatment  would  not  be 
acceptable  under  proposed  §  50.69 
because  the  criterion  in  §  50.69(c)(i)(iv) 
about  providing  reasonable  confidence 
of  a  small  increase  in  risk  would  not  be 
inet. 

V.5.2. 1     Section  50.69(d)(2)(i)  Design 
Control  Process 

Section  50.69(d){2)(i)  specifies  that 
the  functional  requirements  and  bases 
for  RISC-3  SSCs  be  maintained  and 
controlled.  The  functional  requirements 
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and  bases  continue  to  apply  unless  they 
are  specifically  changed  in  accordance 
with  the  appropriate  regulatory  change 
control  process  {e.g.,  §  50.59).  The  rule 
ftirther  states  that  RISC-3  SSCs  must  be 
capable  of  performing  their  safety- 
related  functions  under  design  basis 
conditions  including  (any  applicable) 
design  requirements  for  environmental 
conditions  (temperature,  pressure, 
humidity,  chemical  effects,  radiation, 
and  submergence),  effects  (aging  and 
synergisms  ),  and  seismic  conditions 
(design  load  combinations  of  normal 
and  accident  conditions  with 
earthquake  motions). 

It  is  recognized  that  the  level  of 
confidence  in  the  design  basis  capability 
of  RISC-3  SSCs  may  be  less  than  the 
confidence  provided  in  the  capability  of 
RISC-1  SSCs  to  perform  their  safety 
functions.  The  proposed  treatment 
requirements  for  the  control  of  the 
design  of  RISC-3  SSCs  are  included,  in 
part,  to  provide  a  basis  for  the 
assumption  in  the  categorization 
process  that  these  SSCs  will  continue  to 
be  capable  of  performing  their  safety- 
related  functions  under  design  basis 
conditions  throughout  their  service  life. 
The  implementation  of  an  effective 
design  control  process  is  crucial  to  the 
maintenance  of  the  functionality  of 
safety-related  SSCs  because  many  SSCs 
cannot  be  monitored  or  tested  to 
demonstrate  design  basis  capability  or 
to  identify  potential  degradation  as  part 
of  normal  plant  operations.  For 
instance,  if  the  SSC  were  modified  or 
replaced,  the  design  control  processes 
are  important  means  by  which  the 
required  capability  is  installed  and 
maintained  over  the  life  of  the 
component.  Further,  because  it  is  not 
possible  to  test  or  monitor  some  SSCs 
under  the  conditions  that  they  might 
experience  in  service,  other  means,  such 
as  control  of  design  and  procurement  of 
SSCs,  and  condition  monitoring,  are 
used  such  that  the  SSCs  are  capable  of 
performing  their  functions.  The 
proposed  rule  would  require  that 
licensees  have  a  design  control  process 
that  maintains  and  applies  design 
requirements  to  ensure  that  RISC-3 
SSCs  will  be  capable  of  performing  their 
safety-related  functions  imder  design 
basis  conditions.  To  meet  this 
performance  objective,  the  licensee's 
design  control  process  would  be 
expected  to  specify  appropriate  quality 
standards;  select  suitable  materials, 
parts,  and  equipment;  control  design 
interfaces;  coordinate  participation  of 
design  organizations;  verify  design 
adequacy;  and  control  design  changes. 
The  manner  in  which  the  design  control 
requirements  for  RISC-3  SSCs  are 


accomplished  would  be  the 
responsibility  of  the  licensees  adopting 
§  50.69.  The  proposed  rule  would  allow 
flexibility  for  licensees  to  focus  their 
resources  on  the  SSCs  that  are  most 
safety-significant  while  implementing 
an  effective  design  control  process  for 
RISC-3  SSCs.  For  example,  licensees 
might  provide  design  control  for  RISC- 
3  SSCs  through  application  of  (1)  the 
process  established  under  Criterion  III 
of  10  CFR  Part  50,  Appendix  B;  (2)  an 
augmented  quality  assurance  program 
such  as  might  have  been  established  in 
response  to  regulatory  guidance  issued 
in  conjunction  with  §  50.62  (for  SSCs 
used  to  comply  with  anticipated 
transients  without  a  plant  scram;  or  (3) 
a  plant-specific  process  currently  in 
place  or  established  to  satisfy  the 
treatment  requirements  of  §  50.69. 

The  design  control  process  luider 
§  50.69  is  intended  to  provide  assurance 
that  the  proposed  rule  is  satisfying  the 
principle  that  the  design  requirements 
of  RISC-3  SSCs  would  not  be  changed 
under  §  50.69.  For  example,  the  design 
provisions  of  Section  III  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  (BPV 
Code)  required  by  §  50.55a(c),  (d),  and 
(e)  for  RISC-3  SSCs  are  not  affected  by 
the  proposed  rule.  Another  example  is 
a  requirement  for  fracture  toughness  of 
particular  materials  that  is  part  of  a 
licensee's  design  reqmrements;  such  a 
requirement  would  continue  to  apply 
when  repair  or  replacement  of  affected 
components  is  undertaken.  Licensees 
would  continue  to  be  required  by 
§  50.59  to  evaluate  proposed 
modifications  to  design  requirements  for 
safety-related  SSCs,  including  those 
categorized  as  RISC-3. 

For  RISC-3  SSCs,  the  proposed  rule 
would  remove  the  requirements  for  a 
program  for  environmental  qualification 
of  electric  equipment  specified  in 
§  50.49.  "Environmental  Qualification  of 
Electric  Equipment  Important  to  Safety 
for  Nuclear  Power  Plants."  However,  the 
proposed  rule  would  not  eliminate  the 
requirements  in  10  CFR  part  50, 
Appendix  A,  "General  Design  Criteria 
for  Nuclear  Power  Plants,"  that  electric 
equipment  important  to  safety  be 
capable  of  performing  their  intended 
functions  under  the  applicable 
environmental  conditions.  For  example. 
Criterion  4  of  10  CFR  part  50.  Appendix 
A.  "General  Design  Criteria  for  Nuclear 
Power  Plants,"  requires  that  SSCs 
important  to  safety  be  designed  to 
accommodate  the  effects  of  and  to  be 
compatible  with  the  environmental 
conditions  associated  with  normal 
operation,  maintenance,  testing,  and 
postulated  accidents.  In  accordance 
with  §  50.69(d)(2),  the  licensee  is 
required  to  design,  procure,  install, 


maintain,  and  monitor  electric 
equipment  important  to  safety  such  that 
they  are  capable  of  performing  their 
intended  functions  under  the 
environmental  conditions  listed  in 
§  50.69(d)(2)(i)  throughout  their  service 
life.  Further,  if  RISC-3  electrical 
equipment  is  relied  on  to  perform  its 
safety-related  function  beyond  its  design 
life,  licensees  should  have  a  basis 
justifying  the  continued  capability  of 
the  equipment  under  adverse 
environmental  conditions. 

RISC-3  and  RISC^  SSCs  would 
continue  to  be  required  to  function 
imder  design  basis  seismic  conditions, 
but  would  not  be  required  to  be 
qualified  by  testing  or  specific 
engineering  methods  in  accordance  with 
the  requirements  stated  in  10  CFR  part 
100,  Appendix  A.  A  licensee  who 
adopts  the  proposed  rule  would  no 
longer  be  required  to  meet  certain 
requirements  in  Appendix  A  to  part 
100,  Sections  VI(a){l)  and  VI(a)(2),  to 
the  extent  that  those  requirements  have 
been  interpreted  as  mandating 
qualification  testing  and  specific 
engineering  methods  to  demonstrate 
that  RISC-3  SSCs  are  designed  to 
withstand  the  Safe  Shutdown 
Earthquake  and  Operating  Basis 
Earthquake.  The  proposed  rule  does  not 
remove  the  design  requirements  related 
to  the  capability  of  RISC-3  SSCs  to 
remain  functional  considering  Safe 
Shutdown  Earthquake  and  Operating 
Basis  Earthquake  seismic  loads, 
including  applicable  conciurent  loads. 
These  continue  to  be  part  of  the  design 
basis  requirements  or  procvuement 
requirement  for  replacement  SSCs.  The 
proposed  rule  woiild  not  change  the 
design  input  earthquake  loads 
(magnitude  of  the  loads  and  number  of 
events)  or  the  required  load 
combinations  used  in  the  design  of 
RISC-3  SSCs.  For  example,  for  the 
replacement  of  an  existing  safety-related 
SSC  that  is  subsequently  categorized  as 
RISC-3,  the  same  seismic  design  loads 
and  load  combinations  would  still 
apply.  The  proposed  rule  would  permit 
licensees  to  select  a  technically 
defensible  method  to  show  that  RISC-3 
SSCs  will  remain  functional  when 
subject  to  design  earthquake  loads.  The 
level  of  confidence  for  the  design  basis 
capability  of  RISC-3  SSCs,  including 
seismic  capability,  may  be  less  than  the 
confidence  in  the  design  basis  capability 
of  RISC-1  SSCs.  The  use  of  earthquake 
experience  data  has  been  mentioned  as 
a  potential  method  to  demonstrate  SSCs 
will  remain  functional  during 
earthquakes.  However,  it  would  be 
difficult  to  rely  on  earthquake 
experience  alone  to  demonstrate 


functionality  of  SSCs  if  the  design  basis 
includes  multiple  earthquake  events  or 
combinations  of  loadings  unless  these 
specific  conditions  were  enveloped  by 
the  experience  data.  Additionally,  if  the 
SSC  is  required  to  function  during  or 
after  the  earthquake,  the  experience  data 
would  need  to  contain  explicit 
information  that  the  SSC  actually 
functioned  during  or  after  the  design 
basis  earthquake  events  as  required  by 
the  SSC  design  basis.  The  successful 
performemce  of  an  SSC  after  the 
earthquake  event  does  not  demonstrate 
it  would  have  functioned  during  the 
event.  Qualification  testing  of  an  SSC 
would  be  necessary  if  no  suitable 
alternative  method  is  available  for 
showing  that  the  SSC  will  perform  its 
design  basis  function  during  an 
earthquake. 

Licensees  are  responsible  for  proper 
installation  and  post-installation  testing 
of  RISC-3  SSCs  as  part  of  design  control 
and  other  treatment  processes  to 
provide  reasonable  confidence  in  the 
capability  of  SSCs  to  perform  their 
functions.  The  Commission  also  expects 
licensees  to  control  special  processes 
associated  with  installation,  such  as 
welding,  to  provide  reasonable 
confidence  in  the  design  basis  capability 
of  RISC-3  SSCs.  Licensees  would  be 
expected  to  perform  sufficient  post- 
installation  testing  to  verify  that  the 
installed  SSC  is  operating  within 
expected  parameters  and  is  capable  of 
performing  its  safety  functions  under 
design  basis  conditions.  In  performing 
post-installation  testing,  licensees  may 
apply  engineering  analyses  to 
extrapolate  the  test  data  to  demonstrate 
design  basis  capability. 

V.5.2.2    Section  50.69(d)(2){ii) 
Procurement  Process 

Section  50.69(d)(2)(ii)  specifies  that 
procured  RISC-3  SSCs  satisfy  their 
design  requirements.  In  order  to  obtain 
components  that  meet  the  requirements, 
the  licensee  would  be  expected  to 
specify  the  technical  requirements 
(including  applicable  design  basis 
enviroiunental  and  seismic  conditions) 
for  items  to  be  prociu-ed.  Further,  the 
Commission  expects  licensees  to  use 
established  meUiods  (e.g.,  vendor 
documentation,  equivalency  evaluation, 
technical  evaluation,  technical  analysis, 
or  testing)  to  develop  a  technical  basis 
for  the  determination  that  the  procured 
item  can  perform  its  safety-related 
function  under  design  basis  conditions, 
including  applicable  design  basis 
environmental  conditions  (temperature, 
pressure,  humidity,  chemical  effects, 
radiation,  and  submergence),  and  effects 
(aging  and  synergisms),  and  seismic 
conditions  (design  load  combinations  of 


normal  and  accident  conditions  v«th 
earthquake  motions).  In  addition  to 
appropriately  specifying  in  the 
procurement  the  desired  component, 
the  licensee/applicant  would  also  be 
expected  to  conduct  activities  upon 
receipt  to  confirm  that  the  received 
component  is  what  was  ordered. 

The  proposed  rule  would  allow  more 
flexibility  in  the  implementation  of  the 
procurement  process  for  RISC-3  SSCs 
than  currently  provided  by  10  CFR  part 
50,  Appendix  B.  Nevertheless,  licensees 
will  continue  to  be  responsible  for 
implementing  an  effective  procurement 
process  for  RISC-3  SSCs.  Differences 
constituting  a  design  change  are 
expected  to  be  docimiented  and 
addressed  under  the  licensee's  design 
control  process.  As  an  example  of  one 
acceptable  prociu-ement  process,  a 
licensee  might  use  an  approach  similar 
to  that  described  below: 

Vendor  Dociunentation — Vendor 
docimientation  could  be  used  when  the 
performance  characteristics  for  the  SSC, 
as  specified  in  vendor  docimientation 
(e.g.,  catcdog  information,  certificate  of 
conformance),  satisfy  the  SSCs  design 
requirements,  ff  the  vendor 
documentation  does  not  contain  this 
level  of  detail,  the  design  requirements 
could  be  provided  in  the  procurement 
specifications.  The  vendor's  acceptance 
of  the  stated  design  specifications 
provides  sufficient  confidence  that  the 
RISC-3  SSC  would  be  capable  of 
performing  its  safety-related  functions 
undfer  design  basis  conditions. 
Equivalency  Evaluation — An 
equivalency  evaluation  could  be  used 
when  it  is  sufficient  to  determine  that 
the  procured  SSC  is  equivalent  to  the 
SSC  being  replaced  (e.g.,  a  like-for-like 
replacement). 

Engineering  Evaluation — For  minor 
differences,  a  technical  evaluation  could 
be  performed  to  compare  the  differences 
between  the  procured  SSC  and  the 
design  requirements  of  the  SSC  being 
replaced  and  determines  that 
differences  in  areas  such  as  material, 
size,  shape,  stressors,  aging 
mechanisms,  and  functional  capabilities 
would  not  adversely  affect  the  ability  to 
perform  the  safety-related  functions  of 
the  SSC  under  design  basis  conditions. 

Engineering  Analysis — In  cases 
involving  substantial  differences 
between  the  prociued  SSC  and  the 
design  requirements  of  the  SSC  being 
replaced,  a  technical  analysis  could  be 
conducted  to  determine  that  the 
procured  SSC  can  perform  its  safety- 
related  function  under  design  basis 
conditions.  The  technical  analysis 
would  be  based  on  one  or  more 
engineering  methods  that  include,  as 
necessary,  calciUations,  analyses  and 


evaluations  by  multiple  disciplines,  test 
data,  or  operating  experience  to  support 
functionality  of  the  SSC  over  its 
expected  life. 

Testing — Testing  under  simulated 
design  basis  conditions  could  be 
performed  on  the  SSC. 

V.5.2.3     Section  50.69(d){2)(iii) 
Maintenance,  Inspection,  Test,  and 
SiiTveillance  Process 

Section  50.69(d){2)(iii)  specifies  that 
periodic  maintenance,  inspections, 
tests,  and  surveillance  activities  be 
established  and  conducted,  and  their 
results  evaluated  using  prescribed 
acceptance  criteria  to  determine  that  the 
RISC-3  SSCs  will  remain  capable  of 
performing  their  safety-related  functions 
imder  design  basis  conditions  until  their 
next  scheduled  activity. 

To  meet  this  requirement,  licensees 
are  expected  to  establish  the  scope, 
frequency,  and  detail  of  predictive, 
preventive,  and  corrective  maintenance 
activities  (including  post-maintenance 
testing)  to  support  the  determination 
that  RISC-3  SSCs  will  remain  capable  of 
performing  their  safety-related  functions 
under  design  basis  conditions 
throughout  their  service  life.  For  a 
RISC-3  SSC  in  service  beyond  its  design 
life,  the  Commission  expects  licensees 
to  have  a  basis  to  determine  that  the 
SSC  will  remain  capable  of  performing 
its  safety-related  function.  Following 
maintenance  activities  that  affect  the 
capability  of  an  SSC  to  perform  its 
safety-related  function,  licensees  would 
be  expected  to  perform  post- 
maintenance  testing  to  verify  that  the 
SSC  is  performing  within  expected 
parameters  and  is  capable  of  performing 
its  safety  function  under  design  basis 
conditions.  Licensees  may  apply 
engineering  analyses  to  extrapolate  the 
test  data  to  demonstrate  design  basis 
capability  as  part  of  post-maintenance 
testing.  The  Commission  expects 
licensees  to  identiiy  the  preventive 
maintenance  needed  to  preserve  the 
capability  of  RISC-3  SSCs  to  perform 
their  safety-related  functions  under 
applicable  design  basis  environmental 
and  seismic  conditions  for  their 
expected  service  life. 

To  have  reasonable  confidence  that 
SSCs  can  perform  their  functions, 
licensees  must  implement  effective 
processes  for  inspection,  testing,  and 
surveillance  of  RISC-3  SSCs;  they  may 
apply  their  own  individual  approaches 
such  that  the  requirements  of  §  50.69  are 
satisfied.  As  an  example,  the  provisions 
for  risk-informed  inspection  and  testing 
in  applicable  ASME  Code  Cases  would 
constitute  one  effective  approach  in 
satisfying  the  §  50.69  requirements.  To 
prevent  the  occurrence  of  common- 
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cause  problems  that  might  invalidate 
the  categorization  process  assumptions 
and  results,  effective  implementation 
would  include  a  determination  of  the 
functionality  of  safety-related  SSCs 
checked  using  measuring  and  test 
equipment  that  was  later  found  to  be  in 
error  or  defective. 

With  respect  to  RISC-3  pumps  and 
valves,  the  Commission  expects 
licensees  to  implement  periodic  testing 
or  inspection,  and  evaluation  of 
performance  data,  sufficient  to  provide 
reasonable  confidence  that  these  pumps 
and  valves  will  be  capable  of  performing 
their  safety  function  under  design  basis 
conditions.  To  determine  that  SSC  will 
remain  capable  until  the  next  scheduled 
activity,  a  licensee  would  have  to  obtain 
sufficient  operational  information  or 
performance  data  to  provide  reasonable 
confidence  that  the  RISC-3  pumps  and 
valves  will  be  capable  of  performing 
their  safety  function  if  called  upon  to 
function  under  operational  or  design 
basis  conditions  over  the  interval 
between  periodic  testing  or  inspections. 
A  licensee  may  develop  the  type  and 
frequency  of  the  test  or  inspection  for 
RISC-3  pumps  and  valves  where 
sufficient  to  conclude  that  the  pump  or 
valve  will  perform  its  safety  function. 
These  tests  or  inspections  may  be  less 
rigorous  and  less  frequent  than  those 
performed  on  RISC-1  pumps  and 
valves.  For  example,  a  licensee  might 
establish  more  relaxed  criteria  for 
grouping  of  similar  RISC-3  components, 
or  might  apply  less  stringent  test 
acceptance  criteria  for  RISC-3  pumps 
and  valves,  than  specified  for  RISC-1 
components.  The  licensee  could  apply 
staggered  test  intervals  for  the  RISC-3 
components  to  provide  confidence  that 
the  relaxed  grouping  or  acceptance 
criteria  had  not  resulted  in  SSC 
performance  that  is  inconsistent  with 
the  categorization  process  or  its 
assumptions.  Licensees  should  note  that 
performance  data  obtained  for  pumps 
and  Vedves  operating  under  normal 
conditions  may  not  be  capable  of 
predicting  their  capability  to  perform 
safety  functions  under  design  basis 
conditions  without  additional 
evaluation  or  analysis.  This  does  not 
mean  that  pumps  and  valves  must  be 
tested  or  inspected  under  design  basis 
conditions.  Methods  exist  for  collecting 
performance  data  at  conditions  different 
than  design  basis  conditions  that  can  be 
used  to  reach  conclusions  regarding  the 
design  basis  capability  of  components. 
Examples  of  such  methods  are  described 
in  Regulatory  Guide  1.175,  An 
Approach  for  Plant-Specific,  Risk- 
Informed  Decision  making:  Inservice 
Testing,  and  applicable  risk-informed 


ASME  Code  Cases  (e.g.,  OMN-1,  OMN- 
4,  OMN-7,  OMN-12)  as  accepted  by  10 
CFR  50.55a. 

V.5.2.4     Section  50.69(d)(2)(iv) 
Corrective  Action  Process 

Section  50.69(d)(2)(iv)  would  specify 
that  conditions  that  could  prevent  a 
RISC-3  SSC  from  performing  its  safety- 
related  functions  under  design  basis 
conditions  be  identified,  documented, 
and  corrected  in  a  timely  manner.  A 
licensee  may  obtain  information  fi'om 
the  inspection,  test  and  surveillance 
activities  discussed  above,  or  from  other 
sources,  such  as  operating  experience, 
that  indicates  that  an  SSC  is  not  capable 
of  performing  its  required  functions  and 
thus  identifies  that  Corrective  action  is 
needed. 

In  meeting  proposed  §  50.69,  licensees 
may  implement  a  corrective  action 
process  for  RISC-3  SSCs  that  is  different 
than  the  process  established  to  satisfy 
10  CFR  Part  50,  Appendix  B.  This  more 
general  requirement  would  allow  a 
graded  approach,  as  well  as  less 
stringent  timeliness  requirements.  The 
Commission  believes  an  effective 
corrective  action  process  is  crucial  to 
maintaining  the  capability  of  RISC-3 
SSCs  to  perform  their  safety-related 
functions  because  of  the  reduction  in 
requirements  for  other  processes  for 
design  control;  procurement;  and 
maintenance,  inspection,  test,  and 
surveillance.  For  example,  effective 
implementation  of  the  corrective  action 
process  would  include  timely  response 
to  information  from  plant  SSCs,  overall 
plant  operations,  and  industry  generic 
activities  that  might  reveal  performance 
concerns  for  RISC-3  SSCs  on  both  an 
individual  and  common-cause  basis. 

V.6.0    Section  50.69(e}  Feedback  and 
Process  Adjustment 

Section  50.69(e)(1)  requires  the 
updating  of  the  PRA.  The  PRA 
configuration  control  program  must 
incorporate  a  feedback  process  to 
update  the  PRA  model.  The  program 
must  require  that  plant  data,  design,  and 
procedure  changes  that  affect  the  PRA 
models  or  input  parameters  be 
incorporated  into  the  model.  This 
update  is  to  account  for  plant-specific 
operating  experience  as  well  as  general 
industry  experience.  In  particular,  the 
proposed  rule  would  require  the 
licensee  to  review  changes  to  the  plant, 
operational  practices,  applicable 
.  industry  operational  experience,  and,  as 
appropriate,  update  the  PRA  and  SSC 
categorization  in  a  timely  maiuier  but  no 
longer  than  every  36  months  for  RISC- 
1,  RISC-2,  RISC-3  and  RISC-4  SSCs. 
Changes  must  be  evaluated  with  respect 
to  the  impact  on  CDF  and  LERF.  If  the 


change  would  result  in  a  significant 
increase  in  the  CDF  or  LERF  or  might 
change  the  categorization  of  SSCs,  the 
PRA  must  be  updated  in  a  timely 
manner;  in  this  context  it  would  clearly 
not  be  timely  to  wait  to  update  the  PRA 
if  there  would  be  a  significant  change  in 
risk.  Other  changes  are  to  be 
incorporated  within  36  months.  The 
results  of  the  updated  PRA  and  the 
associated  risk  categorizations  based  on 
the  updated  PRA  information  should  be 
used  as  part  of  the  feedback  and 
corrective  action  process,  and  SSCs 
must  be  re-categorized  as  needed. 

Section  50.69(e)(2)  and  (e)(3)  contains 
the  requirements  for  feeding  back  into 
the  categorization  process  SSC 
performance  information  cind  data,  and 
for  adjusting  the  categorization  and 
treatment  processes  as  appropriate,  with 
the  goal  that  the  validity  of  the 
categorization  process  and  its  results  are 
maintained.  Further,  the  proposed  rule 
would  require  the  licensee  to  monitor 
the  performance  of  RISC-1  and  RISC-2 
SSCs  and  make  adjustments  as 
necessary  to  either  the  categorization  or 
treatment  processes.  To  meet  this 
requirement,  the  Commission  expects 
licensees  to  monitor  all  functional 
failures  (i.e.,  not  just  maintenance 
preventable  unavailabilities  and  failures 
as  is  currently  required  by  §  50.65)  so 
that  they  can  determine  when 
adjustments  are  needed.  Licensee 
monitoring  programs  will  also  need  to 
include  the  monitoring  of  SSCs  that 
support  beyond  design  basis  functions 
(if  applicable)  that  are  not  necessarily 
included  in  the  scope  of  an  existing 
maintenance  rule  monitoring  program. 

If  a  licensee  chooses  to  categorize  a 
selective  set  of  SSCs  as  RISC-3,  and  the 
categorization  of  SSCs  as  RISC-3  is 
based  on  credit  taken  for  the 
performance  of  other  plant  SSCs 
(whether  or  not  these  SSCs  are  within 
the  selective  implementation  set),  then 
the  licensee  must  maintain  the  credited 
performance.  This  applies  to  credit 
taken  in:  (1)  PRA  models,  inputs  and 
assimiptions;  (2)  screening  and  margin 
analyses;  and  (3)  IDP  deliberations.  This 
implies  that  the  licensee  must  ensure 
that  the  credited  SSCs  perform  their 
functions  per  §  50.69(d)(1),  and  the 
performance  of  these  SSCs  must  be 
monitored  per  §  50.69(e)(2). 

For  RISC-3  SSCs,  the  proposed  rule 
would  require  the  licensee  to  consider 
the  performance  data  required  by 
§  50.69(d)(2)(iii)  to  determine  whether 
there  are  any  adverse  changes  in 
performance  such  that  the  SSC 
unreliability  values  approach  or  exceed 
the  values  used  in  the  evaluations 
conducted  to  meet  §  50.69(c)(iv)  and 
make  adjustments  as  necessary  to  either 
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the  categorization  or  treatment 
processes,  to  maintain  categorization 
process  resxUts  valid.  Section 
50.69{d)2)(iii)  requires  periodic 
maintenance,  testing  and  surveillance 
activities  for  RISC-3  SSCs.  Based  upon 
review  of  this  information,  if  SSC 
reliability  degrades  to  the  point  that  the 
evaluations  done  to  show  that  the 
potential  risk  was  small  are  no  longer 
bounding,  action  is  necessary  to  either 
adjust  the  treatment  (to  improve 
reliability)  or  to  perform  the 
categorization  process  again  (to 
determine  if  any  changes  in 
categorization  of  SSC  are  necessary). 

V.7.0    Section  50.69(f)  Program 
Documentation  and  Change  Control  and 
Records 

Section  50.69(f)  contains 
administrative  requirements  for  keeping 
information  current,  for  handling 
planned  changes  to  programs  and 
processes  and  for  records.  Each 
subparagraph  is  discussed  below. 

Section  50.69(f)(1)  states  that  the 
licensee  or  applicant  shall  dociunent  the 
basis  for  categorization  of  SSCs  in 
accordance  with  this  section  before 
removing  any  requirements.  The 
documentation  is  expected  to  address 
why  a  component  was  determined  to  be 
either  safety-significant  or  low  safety- 
significant  based  upon  the  requirements 
in  §  50.69(c). 

The  Commission  is  not,  except  in 
limited  instances,  specifying  particular 
records  to  retain.  Since  the  licensee  is 
responsible  for  compliance  with  the 
requirements,  subject  to  NRC  oversight 
and  inspection,  the  licensee  (or 
applicant)  woiUd  need  to  be  able  to 
show  that  they  have  established  the 
processes  required  by  the  rules  and 
conducted  activities  sufficient  to 
provide  reasonable  confidence  in 
functionality  of  SSCs  under  design  basis 
conditions. 

Section  50.69(f)(2)  specifies  that  the 
licensee  must  update  its  FSAR  to  reflect 
which  systems  have  been  categorized 
using  the  provisions  of  §  50.69,  and 
thus,  may  have  revised  treatment 
applied  to  the  structiu-es  and 
components  within  that  system.  This 
provision  is  included  to  maintain  clear 
information,  at  a  minimum  level  of 
detail,  about  which  requirements  a 
licensee  is  satisfydng;  detailed 
information  about  particidar  SSCs  is  not 
req\ured  to  be  submitted.  For  an 
applicant,  this  updating  would  be 
expected  to  be  either  part  of  the  original 
application  or  as  a  supplement  to  the 
FSAR  under  §  50.34.  For  licensees,  the 
updating  must  be  in  accordance  with 
the  provisions  of  §  50.71(e)  for  licensees. 


Once  the  NRC  has  completed  its 
review  of  a  licensee's  §  50.69  submittal 
as  it  relates  to  categorization,  the 
licensee  or  applicant  would  be  able  to 
adjust  its  treatment  processes  provided 
that  the  rule  requirements  are  met.  NRC 
does  not  plan  to  perform  a  pre- 
implementation  review  of  the  revised 
treatment  requirements  under 
§  50.69(d).  However,  the  Commission 
recognizes  that  existing  information  in 
the  quality  assurance  (QA)  plan  or  in 
the  FSAR  may  need  to  be  revised  to 
reflect  the  changes  to  treatment  that 
would  be  made  as  a  resiUt  of 
implementation  of  §  50.69.  Any 
revisions  to  these  dociunents  are  to  be 
submitted  in  accordance  with  the 
existing  requireipents  of  §  50.54(a)(2) 
and  §  50.71(e)  respectively.  For 
instance,  §  50.71(e)  states  that  the  FSAR 
is  to  contain  the  latest  information 
developed  and  is  to  reflect  information 
submitted  to  the  Conunission  since  the 
last  update.  The  regidations  further  state 
in  the  cited  sections  how  a  licensee  is 
to  submit  to  the  NRC  revisions  to  the 
QA  plan  or  to  the  FSAR.  Information  in 
these  documents  that  would  no  longer 
be  acciurate  upon  implementation  of 
§  50.69  must  be  updated.  Details  of  the 
processes  woidd  be  expected  to  be 
contained  in  plant  procedures, 
procurement  documents,  surveillance 
records,  etc. 

Section  50.69(f)(3)  specifies  that  for 
initial  implementation  of  the  nde, 
changes  to  the  FSAR  for  implementation 
of  this  proposed  rule  need  not  include 
a  supporting  §  50.59  evaluation  of 
changes  directly  related  to 
implementation.  Future  changes  to  the 
treatment  processes  and  procedures  for 
§  50.69  implementation  may  be  made, 
provided  the  requirements  of  the  rule 
and  §  50.59  continue  to  be  met.  While 
the  licensee  is  to  update  its  programs  to 
reflect  implementation  of  §  50.69,  the 
Commission  concluded  that  no 
additional  review  under  §  50.59  is 
necessary  for  such  changes,  to  these 
parts  of  die  FSAR  that  might  occiu. 

Section  50.69(f)(4)  specifies  that  for 
initial  implementation  of  the  rule, 
changes  to  the  quality  assiu-ance  plan 
for  implementation  of  this  proposed 
rule  need  not  include  a  supporting 
§  50.54(a)  review  of  changes  directly 
related  to  implementation.  Futiue 
changes  to  the  treatment  processes  and 
procediues  for  §  50.69  implementation 
may  also  be  made,  provided  the 
requirements  of  the  rule  and  §  50.54(a) 
continue  to  be  met.  While  the  licensee 
is  to  update  its  programs  to  reflect 
implementation  of  §  50.69,  the 
Commission  concluded  that  no 
additional  review  imder  §  50.54(a)  is 


necessary  for  changes  to  these  parts  of    . 
the  QA  plan. 

No  specific  change  control  process  is 
being  established  for  the  categorization 
process  outiined  by  §  50.69(c).  Because 
the  NRC  is  reviewing  and  approving  a 
submittal  containing  the  licensee  or 
applicant's  commitments  for 
categorization,  changes  that  would 
invalidate  their  submittal  would  also 
invalidate  the  approval.  However, 
provided  any  revised  process  continues 
to  conform  with  what  was  submitted  or 
conunitted  to  (such  as  through  a 
commitment  to  follow  a  particular  RG), 
NRC  review  would  not  be  needed  of 
lower-tier  changes  (such  as  to 
implementing  procedures)  that  might 
arise. 

No  explicit  requirements  are  included 
in  §  50.69  for  the  period  for  retention  of 
records.  The  proposed  rule  would 
specify  only  a  few  specific  types  of 
records  that  must  be  prepared,  e.g., 
those  for  the  basis  for  categorization  in 
§  50.69(f)(1).  In  accordance  with 
§  50.71(c),  these  records  are  to  be 
maintained  imtil  the  Conunission 
terminates  the  facility  license. 

V.8.0    Section  50.69(g)  Reporting 

Section  50.69(g)  provides  a  new 
reporting  requirement  applicable  to 
events  or  conditions  that  woidd  have 
prevented  a  RISC-1  or  RlSC-2  SSCs 
from  performing  a  safefy-significant 
function.  Most  events  involving  these 
SSCs  will  meet  existing  §  50.72  and 
§  50.73  reporting  criteria.  However,  it  is 
possible  for  events  and  conditions  to 
arise  that  impact  whether  RISC-1  or 
RISC-2  SSCs  would  perform  beyond 
design  basis  functions  consistent  with 
the  assumptions  made  in  the 
categorization  process.  This  reporting 
requirement  is  intended  to  captiue  these 
situations.  The  reporting  requirement  is 
contained  in  §  50.69,  rather  than  as  a 
revision  of  §  50.73  so  that  its 
applicabilify  only  to  those  facilities  that 
have  impleipented  §  50.69  is  clear.  The 
existing  reporting  requirements  in 
§  50.72  and  §  50.73  would  no  longer 
apply  to  RISC-3  (and  RISC-4)  SSCs 
under  the  proposed  rule. 

VI.  Other  Topics  for  Public  Comment 

Vl.1.0    Additional  Potential 
Requirements  for  Public  Comment 

The  cornerstone  of  proposed  §  50.69 
is  a  robust,  risk-informed  categorization 
process  that  provides  high  confidence 
that  the  safety  significance  of  SSCs  is 
correctiy  determined  considering  all 
relevant  information.  The  categorization 
requirements  incorporated  into  the 
proposed  rule  achieve  this  objective. 
The  Commiesion  proposes  to  remove 
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the  RISC-3  and  RISC-^  SSCs  from  the 
scope  of  special  treatment  requirements 
delineated  in  §  50.69(b)(1),  and  instead 
require  the  licensee  to  comply  with 
more  general,  high  level  requirements 
for  maintaining  functionality.  The 
proposed  rule  would  allow  appropriate 
flexibility  for  implementation  while 
continuing  to  provide  reasonable 
confidence  that  the  SSCs  will  remain 
functional.  As  discussed  elsewhere  in 
this  notice,  the  Commission  concludes 
that  the  requirements  in  proposed 
§  50.69  would  maintain  adequate 
protection  of  public  health  and  safety. 
Previous  drafts  of  this  proposed  rule 
posted  to  the  NRC  web  site,  contained 
more  detailed  requirements  in 
§  50.69(d)(2)  for  RISC-3  SSCs.  The 
Commission  believes  that  this  level  of 
detail  is  beyond  what  is  necessary  to 
provide  reasonable  confidence  in  RISC- 
3  design  basis  capability  in  light  of  the 
robust  categorization  requirements 
incorporated  into  proposed  §  50.69. 
However,  the  Commission  recognizes 
that  some  stakeholders  may  disagree 
and  invites  public  comment  on  this 
matter.  To  facilitate  public  comment, 
example  language  is  provided  below 
that  identifies  (in  quotations  and 
brackets)  those  requirements  that  were 
considered  for  inclusion  in  §  50.69  (as 
well  as  where  they  would  have 
appeared  in  the  rule). 

(2)  RISC-3  SSCs., The  licensee  or 
applicant  shall  develop  and  implement 
processes  to  control  the  design; 
procurement;  inspection,  maintenance, 
testing,  and  surveillance;  and  corrective 
action  for  RISC-3  SSCs  to  provide 
reasonable  confidence  in  the  capability 
of  RISC-3  SSCs  to  perform  their  safety- 
related  functions  under  design  basis 
conditions  throughout  their  service  life. 
["These  processes  must  meet  voluntary 
consensus  standards  which  are 
generally  accepted  in  industrial 
practice,  and  address  appHcable  vendor 
recommendations  and  operational 
experience.  The  implementation  of 
these  processes  and  the  assessment  of 
their  effectiveness  must  be  controlled 
and  accomplished  through  dociunented 
procedures  and  guidelines.  The 
treatment  processes  must  be  consistent 
with  the  assumptions  credited  in  the 
categorization  process."]  The  processes 
must  meet  the  following  requirements, 
as  applicable:  (i)Design  Control.  Design 
functional  requirements  and  bases  for 
RISC-3  SSCs  must  be  maintained  and 
controlled,  ("including  selection  of 
suitable  materials,  methods,  and 
standards;  verification  of  design 
adequacy;  control  of  installation  and 
post-installation  testing;  and  control  of 
design  changes"].  RISC-3  SSCs  must  be 


["have  a  documented  basis  to 
demonstrate  that  they  are"]  capable  of 
performing  their  safety-related  functions 
including  design  requirements  for 
environmental  conditions  (i.e., 
temperature  and  pressure,  humidity, 
chemical  effects,  radiation,  and 
submergence)  and  effects  (i.e.,  aging  and 
synergism);  and  seismic  conditions 
(design  load  combinations  of  normal 
and  accident  conditions  with 
earthquake  motions).  ["Replacements 
for  ASME  Class  2  and  Class  3  SSCs  or 
parts  must  meet  either:  (1)  The 
requirements  of  the  ASME  Boiler  & 
Pressure  Vessel  (BPV)  Code;  or  (2)  the 
technical  and  administrative 
requirements,  in  their  entirety,  of  a 
voluntary  consensus  standard  that  is 
generally  accepted  in  industrial  practice 
applicable  to  replacement.  ASME  Class 
2  and  Class  3  SSCs  and  parts  shall  meet 
the  fractiue  toughness  requirements  of 
the  SSC  or  part  being  replaced."] 

(ii)  Procurement.  Procured  RISC-3 
SSCs  must  satisfy  their  design 
requirements.  ["Upon  receipt,  the 
licensee  shall  verify  that  the  item 
received  is  the  item  that  was  ordered."] 

(iii)  Maintenance,  Inspection,  Testing, 
and  Surveillance.  Periodic  maintenance, 
inspection,  testing,  and  surveillance 
activities  must  be  established  and 
conducted  using  prescribed  acceptance 
criteria,  and  their  results  evaluated  to 
determine  that  RISC-3  SSCs  will  remain 
capable  of  performing  their  safety- 
related  functions  under  design  basis 
conditions  until  the  next  scheduled 
activity. 

(iv)  Corrective  Action.  Conditions  that 
could  prevent  a  RISC-3  SSC  from 
performing  its  safety-related  functions 
under  design  basis  conditions  must  be 
identified,  documented,  and  corrected 
in  a  timely  manner.  ["In  the  case  of 
significant  conditions  adverse  to 
quality,  measures  shall  assure  that  the 
cause  of  the  condition  is  determined 
and  corrective  action  taken  to  preclude 
repetition."]  The  Commission  is 
requesting  comment  as  to  whether  any 
of  these  requirements  (or  other 
requirements)  are  necessary  to  provide 
reasonable  confidence  of  SSC 
functionality  commensurate  with  the 
safety  significance  of  the  RISC-3  SSC, 
i.e.,  whether  the  requfrements  on 
categorization  are  sufficiently  robust 
that  the  level  of  detail  contained  in  the 
proposed  rule  on  treatment  is 
appropriate. 

VI.2.0    Questions  for  Public  Input 

In  addition  to  seeking  comment  on 
the  proposed  rule  and  its  supporting 
dociunents,  the  Commission  is  also 
specifically  seeking  public  comment  on 
the  following  questions.  Comments 


should  be  submitted  as  noted  in  the 
ADDRESSES  section  of  this  notice. 

VI.  2 . 1     PRA  Requirements 

The  proposed  rule  requires  as  a 
minimum,  a  PRA  that  includes  internal 
events,  at  power,  which  has  been 
subjected  to  a  peer  review  process.  The 
PRA  (for  that  scope)  must  be  capable  of 
determining  both  CDF  and  LERF  [i.e., 
provide  level  2-type  results).  Proposed 
§  50.69  allows  licensees  to  use  non-PRA 
methods  to  address  other  modes  and 
hazards  in  the  categorization  process 
(see  in  particular  NEI  00-04  and  DG- 
1121).  The  proposed  rule  requires  the 
licensee  to  submit  information  about  its 
PRA  and  these  other  methods,  including 
information  about  the  quality  and  level 
of  detail  about  all  of  the  methods  to  be 
used. 

The  Commission  is  seeking  comment 
as  to  whether  the  NRC  should  amend 
the  requirements  in  §  50.69(c)  to  require 
a  level  2  internal  and  external  initiating 
events,  all-mode,  peer-reviewed  PRA 
that  must  be  submitted  to,  and  reviewed 
by,  the  NRC.  Thus,  instead  of  employing 
other  methods  to  accoimt  for  the 
contribution  from  modes  and  events  not 
modeled  in  the  PRA,  this  more 
comprehensive  PRA  would  allow  for 
quantification  of  the  contribution  from 
these  scenarios.  This  approach  would 
involve  substantive  changes  in  the 
implementing  guidance  as  well.  The 
Commission  is  interested  in  both  the 
benefits  of  this  approach  as  well  as  any 
implications  for  this  specific  application 
of  risk  insights.  The  Commission  is  also 
seeking  comment  on  whether  a  different 
set  of  PRA  requirements,  from  either  of 
the  alternatives  described  above,  should 
be  required  for  this  application. 

VI. 2. 2    Review  and  Approval  of 
Treatment  for  RISC-3  SSCs 

In  the  proposed  rule,  the  Commission 
is  proposing  to  review  and  approve  the 
categorization  process  to  be  used  by  the 
licensee.  For  treatment  requirements, 
the  proposed  rule  sets  forth  high-level 
requirements,  and  does  not  require  NRC 
review  and  approval  of  specific 
processes  a  licensee  would  implement 
to  meet  these  requirements.  Another 
way  to  structiure  the  rule  would  be  to 
require  NRC  review  and  approval  of  the 
licensee's  proposed  treatment  program 
for  RISC-3  SSCs.  The  Commission  is 
interested  in  any  benefits  of  this 
approach  as  well  as  any  implications  for 
this  rulemaking  and  its  associated 
guidance. 

VI. 2. 3    Inspection  and  Enforcement 

As  discussed  above,  the  Commission 
recognizes  that  the  final  rule  may  have 
implications  with  respect  to  NRC's 


reactor  oversight  process  including  the 
inspection  program,  and  enforcement. 
In  its  final  decision  on  this  rulemaking, 
the  Commission  proposes  to  dociunent 
its  conclusions  as  to  whether  or  not  new 
or  revised  inspection  or  enforcement 
guidance  is  necessary.  Public  comment 
is  requested  on  whether  or  not  changes 
are  needed  in  our  inspection  and 
enforcement  programs  to  enable  NRC  to 
exercise  the  appropriate  degree  of 
regulatory  oversight  of  these  aspects  of 
the  facility  operation. 

VI.2.4    Operating  Experience 

One  of  the  areas  of  uncertainty 
associated  vdth  this  rulemaking  has 
been  the  potential  effects  of  changes  in 
treatment  cm  SSC  reliability  and 
common-cause  failiue  potential.  This  is 
reflected  in  the  requirement  for 
evaluations  (sensitivity  studies)  to 
provide  reasonable  confidence  that  any 
potential  increase  in  risk  would  be 
small,  with  a  basis  provided  for  the 
factors  to  be  assumed  in  these 
evaluations.  Further,  the  rule  requires 
the  licensee  to  consider  performance 
information  to  determine  whether  there 
are  any  adverse  changes  such  that  SSC 
unreliability  values  approach  the  values 
used  in  these  evaluations,  and  to  make 
necessary  adjustments  to  the 
categorization  and  treatment  processes. 
As  discussed  in  Section  Vn.2,  below, 
draft  RG  (DG-1121)  provides  some 
discussion  about  techniques  that  might 
be  used  in  determining  the  factors  for 
these  evaluations.  The  Commission  is 
interested  in  the  role  that  relevant 
operational  experience  could  play  in 
reducing  the  uncertainty  associated 
with  the  effects  of  treatment  on 
performance  and  specifically  seeks 
public  comment  as  to  what  information 
might  be  available  and  how  it  could  be 
used  to  support  implementation  of  this 
rulemaking. 

Vn.  Guidance 

VH.l     Regulatory  Guide  and 
Implementation  Guidance  for  §  50.69 

The  Nuclear  Energy  Institute  (NEI) 
submitted  a  proposed  implementation 
guide  for  this  rulemaking  in  the  form  of 
NEI  00-04,  "10  CFR  50.69  SSC 
Categorization  Guideline."  As  part  of 
the  effort  to  develop  the  proposed  rule, 
the  NRC  staff  reviewed  drafts  of  this 
document  and  in  addition,  NEI  00-04 
was  used  in  the  pilot  program  discussed 
earlier.  The  objective  of  the  staffs 
review  was  to  determine  the 
acceptability  of  the  proposed 
implementing  guidance  with  the  intent 
that  the  NEI  guidance  could  be  endorsed 
in  an  NRC  regulatory  guide.  The  version 


of  NEI  00-04,  dated  June  28.  2002. 
forms  the  basis  for  the  draft  regulatory 
guide. 

The  NRC  staffs  review  of  NEI  00-04 
resulted  in  several  areas  where  the  staff 
would  find  it  necessary  to  identify 
exceptions  to  NEI  guidance  or  to 
include  further  guidance  to  supplement 
the  document,  as  it  is  currently  written. 
These  areas  are  discussed  in  an 
attachment  to  the  draft  regulatory  gxiide, 
DG-1121,  "Guidelines  for  Categorizing 
Structures,  Systems  and  Components  in 
Nuclear  Power  Plants  According  to 
Their  Safety  Significance."  Through  this 
dociunent,  the  Commission  is  also 
seeking  public  comment  on  the  DG  and 
the  identified  issues.  Comments  shovdd 
be  submitted  as  discussed  imder  the 
ADDRESSES  section.  Availability  of  this 
document  is  noted  in  Section  X. 

VII.2    Review  Guidance  Concerning 
PRA  Quality  and  Peer  Review 

The  NRC  has  prepared  a  draft 
regulatory  guide  DG-1122,  "An 
Approach  for  Determining  the  Technical 
Adequacy  of  Probabilistic  Risk 
Assessment  Results  for  Risk-Informed 
Activities."  This  guide  provides 
guidance  on  the  NRC  position  on 
voluntary  consensus  standards  for  PRA 
(in  particular  on  the  ASME  standard  for 
internal  events  PRAs)  and  industry  PRA 
dociunents  (e.g.,  NEI  00-02, 
"Probabilistic  Risk  Assessment  Peer 
Review  Process  Guideline").  Further, 
this  guide  vdU  be  modified  to  address 
PRA  standards  on  fire,  external  events, 
and  low  power  and  shutdown  modes,  as 
they  become  available.  The  NRC  has 
also  developed  a  draft  supporting 
Standard  Review  Plan,  SRP  19.1,  to 
provide  guidance  to  the  staff  on  how  to 
determine  whether  a  PRA  providing 
results  being  used  in  a  decision  is 
technically  adequate. 

hi  a  letter  dated  April  24,  2000,  NEI 
requested  the  NRC  staff  review  the 
suitability  of  the  peer  review  process 
described  in  NEI  00-02  to  address  PRA 
quality  issues  for  this  application.  NRC 
issued  a  request  for  additional 
information  on  September  19,  2000,  to 
which  NEI  responded  by  letter  dated 
January  18,  2001.  By  letter  dated  April 
2,  2002  (ADAMS  accession  number 
ML020930632),  the  NRC  staff  sent  to 
NEI,  draft  staff  review  guidance  that  was 
developed  as  a  result  of  its  review  of 
NEI  00-02,  for  intended  use  for  §  50.69 
applications. 

The  staff  review  guidance  is  for  a 
focused  review  of  the  plant-specific 
PRA  based  on  a  review  of  NEI  00-^)2 
and  NEI  00-04.  In  order  to  reach  the 
conclusion  that  the  PRA  results  support 


the  proposed  categorization,  the  review 
guidance  is  structured  to  lead  the  staff 
reviewer  to  either  look  for  evidence  that 
the  impact  of  a  given  peer  review  issue 
on  PRA  results  has  been  adequately 
addressed  in  the  peer  review  report  and, 
when  necessary,  has  been  identified  for 
consideration  by  the  IDP,  or  to  request 
further  information  from  the  licensee. 

Vm.  Criminal  Penalties 

For  the  purposes  of  Section  223  of  the 
Atomic  Energy  Act,  as  amended,  the 
Commission  is  issuing  the  proposed 
rule  to  add  §  50.69  under  one  or  more 
of  sections  161b,  161i,  or  161o  of  the 
AEA.  Willful  violations  of  the  rule 
would  be  subject  to  criminal 
enforcement.  Criminal  penalties,  as  they 
apply  to  regulations  in  Part  50  are 
discussed  in  §50.111. 

IX.  Compatibility  of  Agreement  State 
Regidations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  States  Programs,"  approved 
by  the  Commission  on  June  20,  1997, 
and  published  in  the  Federal  Register 
(62  FR  46517,  September  3,  1997),  this 
rule  is  classified  as  compatibility 
"NRC."  Compatibility  is  not  required  for 
Category  "NRC"  regulations.  The  NRC 
program  elements  in  this  category  are 
those  that  relate  directly  to  areas  of 
regulation  reserved  to  the  NRC  by  the 
AEA  or  the  provisions  of  Title  10  of  the 
Code  of  Federal  Regulations,  and 
although  an  Agreement  State  may  not 
adopt  program  elements  reserved  to 
NRC,  it  may  wish  to  inform  its  licensees 
of  certain  requirements  via  a  mechanism 
that  is  consistent  with  the  particular 
State's  administrative  procedure  laws, 
but  does  not  confer  regulatory  authority 
on  the  State. 

X.  Availability  of  Documents 

The  NRC  is  making  the  documents 
identified  below  available  to  interested 
persons  through  one  or  more  of  the 
follov\ring  methods  as  indicated. 

Public  Document  Room  (PDR).  The 
NRC  Public  Document  Room  is  located 
at  11555  Rockville  Pike,  Rockville, 
Maryland. 

Rulemaking  Website  (Web).  The 
NRC's  interactive  rulemaking  Website  is 
located  at  http://ruleforum.llnl.gov. 
These  documents  may  be  viewed  and 
downloaded  electronically  via  this 
Website. 

NRC's  Public  Electronic  Reading 
Room  (PERR).  The  NRC's  public 
electronic  reading  room  is  located  at 
www.nrc.gov/reading-rm  .html. 
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Available. 

Available. 

ML022630030. 

ML022630050. 

ML022630028. 

ML031 000685. 

ML021910534. 

ML022630041. 


XI.  Plain  Language 

The  Presidential  memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Govenmient  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  on  June  10, 1998  (63  FR 
31883).  The  NRG  requests  comments  on 
the  proposed  rule  specifically  with 
respect  to  the  clarity  and  reflectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
ADDRESSES  caption  of  the  preamble. 

Xn.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  proposed  rule,  the 
NRG  proposes  to  use  the  following 
Government-unique  standard  (Draft 
NRG  Regulatory  Guide  DG-1 121, 
August  2002).  The  Commission  notes 
the  development  of  voluntary  consensus 
standards  on  PRAs,  such  as  an  ASME 
Standard  on  Probabilistic  Risk 
Assessment  for  Nuclear  Power  Plant 
Applications.  DG-1121  and  DG-1122 
(PRA  Technical  Adequacy)  discuss  how 
this  standard  could  be  used  for  the 
purpose  of  the  internal  events,  full- 
power  PRA.  In  addition,  the 
Commission  acknowledges 
development  of  risk-informed  Code 
cases  by  the  ASME  on  categorization  of 
certain  components,  particularly  with 
respect  to  pressure  boundary 
considerations.  DG-1121  explicitly 
notes  such  Code  cases  and  that  they 
could  be  proposed  by  a  licensee  or 
applicant  as  part  of  the  means  for 
satisfying  the  rule  requirements.  The 
government  standards  would  allow  use 
of  these  voluntary  consensus  standards, 
but  would  not  require  their  use.  The 
Gonunission  does  not  believe  that  these 
other  standards  are  sufficient  to  provide 
the  overall  construct  for  the  alternative 
approach  to  categorization  and 
treatment  of  SSCs  that  is  the  goal  of  this 
rulemaking.  For  example,  the  current 
standards  do  not  address  edl  types  of 


components  that  might  be  recategorized. 
PRA  requirements  for  all  initiating 
events  and  modes  of  operation,  nor 
other  parts  of  the  approach  laid  out  such 
as  determining  the  basis  for  the 
evaluations  to  show  a  small  increase  in 
risk.  The  NRG  is  not  aware  of  any 
voluntary  consensus  standard  that  could 
be  used  instead  of  the  proposed 
Government-unique  standards.  The  NRG 
will  consider  using  a  voluntary 
consensus  standard  if  an  appropriate 
standard  is  identified.  If  a  voluntary 
consensus  standard  is  identified  for 
consideration,  the  submittal  should 
explain  how  the  voluntary  consensus 
standard  is  comparable  and  why  it 
should  be  used  instead  of  the  proposed 
standard. 

Xm.  Finding  of  No  Significant 
Environmental  Impact:  Environmental 
Assessment:  Availability 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

The  determination  of  this 
environmental  assessment  is  that  there 
will  be  no  significant  offsite  impact  to 
the  public  from  this  action.  However, 
the  general  public  should  note  that  the 
NRG  is  seeking  public  participation; 
availability  of  the  environmental 
assessment  is  provided  in  Section  X. 
Gorrmients  on  any  aspect  of  the 
environmental  assessment  may  be 
submitted  to  the  NRG  as  indicated 
under  the  ADDRESSES  heading. 

The  NRG  has  sent  a  copy  of  the    - 
environmental  assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  environmental  assessment. 

XrV.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.). 


This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for' 
review  and  approval  of  the  information 
collection  r^uirements. 

The  burden  to  the  public  for  these 
information  collections  is  estimated  to 
average  1032  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the 
information  collections  contained  in  the 
proposed  rule  emd  on  the  following 
issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRG,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  submitted? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of 
these  proposed  information  collections, 
including  suggestions  for  reducing  the 
biu'den,  to  the  Records  Management 
Branch  (T-6  E6),  U.  S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555-0001 ,  or  by  Internet  electronic 
mail  to  INFOCOLLECTS@NRC.GOV; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-10202.  (3150-0011),  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

Comments  to  0MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  June  16,  2003. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

The  NRG  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
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information  collection  requirement 
irnless  the  requesting  docimient 
displays  a  currently  valid  0MB  control 
number. 

XV.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
Commission  requests  public  comment 
on  the  draft  regulatory  analysis. 
Availability  of  the  regulatory  analysis  is 
provided  in  Section  X.  Comments  on 
the  draft  analysis  may  be  submitted  to 
the  NRG  as  indicated  under  the 
ADDRESSES  heading. 

XVI.  Regulatory  Flexibility  Certification 

In'accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  and 
operation  of  nuclear  power  plants.  The 
comj^anies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  size 
standards  established  by  the  NRG  (10 
CFR  2.810). 

XVII.  Backfit  Analysis 

The  NRG  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule.  As  a  voluntary 
alternative  to  existing  requirements, 
these  amendments  do  not  impose  more 
stringent  safety  requirements  on  10  CFR 
Part  50  licensees  or  applicants  and  thus 
do  not  constitute  a  backfit  pursuant  to 
§50.109. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plant  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553,  the  NRG 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  ANDXiTILIZATlON 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 


Authority:  Sees.  102, 103, 104, 105, 161, 
182,  183, 186,  189,  68  Stat.  936.  938,  948, 
953.  954,  955,  956,  as  amended,  sec.  234,  83 
Stat.  444.  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2201,  2232,  2233,  2239,  2282); 
sees.  201,  as  amended,  202,  206,  88 
Stat.1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951,  as  amended  by 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Sections  50.10  also  issued 
under  sees.  101,  185,  68  Stat.  936,  955,  as 
amended  (42  U.S.C,  2131,  2235);  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.13,  50.54(dd),  and  50.103  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec. 
185.  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a,  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.34  and  50.54 
also  issued  under  Pub.  L.  97-415,  96  Stat. 
2073  (42  U.S.C.  2239).  Sections  50.78  also 
issued  under  sec.  122, 68  Stat.  939  (42  U.S.C. 
2152).  Sections  50.80,  50.81  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Appendix  F  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  Section  50.8(b)  is  revised  to  read  as 
follows: 

§  50.8    Information  collection 
requirements:  0MB  approval. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  50.30,  50.33, 
50.33a,  50.34,  50.34a,  50.35,  50.36. 
50.36a,  50.36b,  50.44,  50.46,  50.47, 
50.48,  50.49,  50.54,  50.55,  50.55a,  50.59, 
50.60,  50.61,  50.62,  50.63,  50.64.  50.65, 
50.66,  50.68,  50.69,  50.71,  50.72,  50.74, 
50.75,  50.80,  50.82,  50.90,  50.91,  50.120. 
and  appendices  A.  B.  E,  G,  H,  I,  J,  K,  M. 
N,0,  Q,  R,  and  S  to  this  oart. 

3.  Part  50  is  amended  hy  adding  a 
new  §  50.69  to  read  as  follows: 

§  50.69    Risk-informed  categorization  and 
treatment  of  structures,  systems  and 
components  for  nuclear  power  reactors 

(a)  Definitions. 

"Risk-Informed  Safety  Class  (RISC)-1 
structures,  systems,  and  components 
(SSCs)"  means  safety-related  SSCs  that 
perform  safety-significant  functions. 

"Risk-Informed  Safety  Class  (RISC)-2 
structures,  systems  and  components 
(SSCs)"  means  nonsafety-related  SSCs 
that  perform  safety-significant 
functions. 

"Risk-Informed  Safety  Class  (RISC)-3 
structures,  systems  and  components 
(SSCs)"  means  safety-related  SSCs  that 
perform  low  safety-significant  functions. 

"Risk-Informed  Safety  Class  (RISC)-A 
structures,  systems  and  components 
(SSCs)"  means  nonseifety-related  SSCs 
that  perform  low  safety-significant 
functions. 

"Safety-significant  function" means  a 
function  whose- degradation  or  loss 


could  result  in  a  significant  adverse 
effect  on  defense-in-depth,  safety 
margin,  or  risk. 

(b)  Applicability  and  scope  of  risk- 
informed  treatment  of  SSCs  and 
submittal/approval  process. 

(1)  A  holder  of  a  license  to  operate  a 
light  water  reactor  (LWR)  nuclear  power 
plant  under  §§  50.21(b)  or  50.22,  a 
holder  of  a  renewed  LWR  license  imder 
Part  54  of  this  chapter;  a  person  seeking 
a  design  certification  under  Part  52  of 
this  chapter,  or  an  applicant  for  a  LWR 
license  imder  §  50.22  or  under  Part  52, 
may  voluntarily  comply  with  the 
requirements  in  this  section  as  an 
alternative  to  compliance  with  the 
following  requirements  for  RISG-3  and 
RISC-4  SSCs: 

(i)  10  CFR  part  21. 

(ii)  10  CFR  50.49. 

(iii)  10  CFR  50.55(e). 

(iv)  The  inservice  testing 
requirements  in  10  CFR  50.55a(f);  the 
inservice  inspection,  and  repair  and 
replacement,  requirements  for  ASME 
Class  2  and  Glass  3  SSCs  in  10  CFR 
50.55a(g);  and  the  electrical  component 
quality  and  qualification  requirements 
in  Section  4.3  and  4.4  of  IEEE  279,  and 
sections  5.3  and  5.4  of  IEEE  603-1991. 
as  incorporated  by  reference  in  10  CFR  "* 
50.55a(h). 

(v)  10  CFR  50.65.  except  for  paragraph 
(a)(4). 

(vi)  10  CFR  50.72. 

(vii)  10  CFR  50.73. 

(viii)  Appendix  B  to  10  CFR  part  50. 

(ix)  The  Type  B  and  Type  G  leakage 
testing  requirements  in  both  Options  A 
and  B  of  Appendix  J  to  10  CFR  Part  50, 
for  penetrations  and  valves  meeting  the 
following  criteria: 

(A)  Containment  penetrations  that  are 
either  1-inch  nominal  size  or  less,  or 
continuously  pressurized. 

(B)  Containment  isolation  valves  that 
meet  one  or  more  of  the  following 
criteria: 

(J)  The  valve  is  required  to  be  open 
under  accident  conditions  to  prevent  or 
mitigate  core  damage  events; 

(2)  The  valve  is  normally  closed  and 
in  a  physically  closed,  water-filled 
system; 

(3)  The  valve  is  in  a  physically  closed 
system  whose  piping  pressure  rating 
exceeds  the  containment  design 
pressure  rating  and  that  is  not 
connected  to  the  reactor  coolant 
pressure  boundary;  or 

(4)  The  valve  is  1-inch  nominal  size 
or  less. 

(x)  Appendix  A  to  Part  100,  sections 
VI(a)(l)  and  VI(a)(2),  to  the  extent  that 
these  regulations  require  qualification 
testing  and  specific  engineering 
methods  to  demonstrate  that  SSCs  are 
designed  to  withstand  the  Safe 
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Shutdown  Earthquake  and  Operating 
Basis  Earthquake. 

(2)  A  licensee  voluntarily  choosing  to 
implement  this  section  shall  submit  an 
application  for  license  amendment 
pursuant  to  §  50.90  that  contains  the 
following  information: 

(i)  A  description  pf  the  process  for 
categorization  of  RISC-1,  RISC-2,  RISC- 
3  and  RISC-4  SSCs. 

(ii)  A  description  of  the  measiu-es 
taken  to  assure  that  the  quality  and  level 
of  detail  of  the  systematic  processes  that 
evaluate  the  plant  for  internal  and 
external  events  during  normal 
operation,  low  power,  and  shutdown 
(including  the  plant-specific 
probabilistic  risk  assessment  (PRA), 
margins-type  approaches,  or  other 
systematic  evaluation  techniques  used 
to  evaluate  severe  accident 
vulnerabilities)  are  adequate  for  the 
categorization  of  SSCs. 

(iii)  Results  of  the  PRA  review  process 
conducted  to  meet  §  50.69  (c)(l){i). 

(iv)  A  description  of,  and  basis  for 
acceptability  of,  the  evaluations  to  be 
conducted  to  satisfy  §  50.69(c)(l){iv). 
The  evaluations  shall  include  the  effects 
of  common  cause  interaction 
susceptibility,  and  the  potential  impacts 
from  known  degradation  mechanisms 
for  both  active  and  passive  functions, 
and  address  internally  and  externally 
initiated  events  and  plant  operating 
modes  (e.g.,  full  power  and  shutdown 
conditions). 

(3)  The  Commission  will  approve  a 
licensee's  implementation  of  this 
section  if  it  determines  that  the  process 
for  categorization  of  RISC-1,  RISC-2, 
RISC-3,  and  RISC^  SSCs  satisfies  the 
requirements  of  §  50.69(c)  by  issuing  a 
license  amendment  approving  the 
licensee's  use  of  this  section. 

(4)  An  applicant  for  a  license 
voluntarily  choosing  to  implement  this 
section  shall  include  the  information  in 
§  50.69(b)(2)  as  part  of  application  for  a 
license.  The  Commission  will  approve 
an  applicant's  implementation  of  this 
section  if  it  determines  that  the  process 
for  categorization  of  RISC-1,  RISC-2, 
RISC-3,  and  RISC-4  SSCs  satisfies  the 
requirements  of  §  50.69(c). 

(c)  SSC  Categorization  Process.  (1) 
SSCs  must  be  categorized  as  RISC-1, 
RISC-2,  RISC-3,  or  RISC-4  SSCs  using 
a  categorization  process  that  determines 
whether  an  SSC  performs  one  or  more 
safety-significant  functions  and 
identifies  those  functions.  The  process 
must: 

(i)  Consider  results  and  insights  from 
the  plant-specific  PRA.  This  PRA  must 
at  a  minimum  model  severe  accident 
scenarios  resulting  from  internal 
initiating  events  occurring  at  full  power 
operation.  The  PRA  must  be  of 


sufficient  quality  and  level  of  detail  to 
support  the  categorization  process,  and 
must  be  subjected  to  a  peer  review 
process  assessed  against  a  standard  or 
set  of  acceptance  criteria  that  is 
endorsed  by  the  NRC. 

(ii)  Determine  SSC  functional 
importance  using  an  integrated, 
systematic  process  for  addressing 
initiating  events  (internal  and  external), 
SSCs,  and  plant  operating  modes, 
including  those  not  modeled  in  the 
plant-specific  PRA.  The  functions  to  be 
identified  and  considered  include 
design  bases  functions  and  functions 
credited  for  mitigation  and  prevention 
of  severe  accidents.  All  aspects  of  the 
integrated,  systematic  process  used  to 
characterize  SSC  importance  must 
reasonably  reflect  the  current  plant 
configuration  and  operating  practices, 
and  applicable  plant  and  industry 
operational  experience. 

(iii)  Maintain  the  defense-in-depth 
philosophy. 

(iv)  Include  evaluations  that  provide 
reasonable  confidence  that  for  SSCs 
categorized  as  RISC-3,  sufficient  safety 
margins  are  maintained  and  that  any 
potential  increases  in  core  damage 
frequency  (CDF)  and  large  early  release 
frequency  (LERF)  resulting  from 
changes  in  treatment  permitted  by 
implementation  of  §  50.69(b)(1)  and 
§  50.69(d)(2)  are  small. 

(v)  Be  performed  for  entire  systems 
and  structures,  not  for  selected 
components  within  a  system  or 
structure. 

(2)  The  SSCs  must  be  categorized  by 
an  Integrated  Decision-making  Panel 
(IDP)  staffed  with  expert,  plant- 
knowledgeable  members  whose 
expertise  includes,  at  a  minimum,  PRA, 
safety  analysis,  plant  operation,  design 
engineering,  and  system  engineering. 

(d)  Alternative  treatment 
requirements.  (1)  RISG-1  and  RISC  2 
SSCs.  The  licensee  or  applicant  shall 
ensure  that  RISC-1  and  RISC-2  SSCs 
perform  their  functions  consistent  with 
thi  categorization  process  assumptions 
by  evaluating  treatment  being  applied  to 
these  SSCs  to  ensure  that  it  supports  the 
key  assumptions  in  the  categorization 
process  that  relate  to  their  assumed 
performance. 

(2)  RISC-3  SSCs.  The  licensee  or 
applicant  shall  develop  emd  implement 
processes  to  control  the  design; 
procurement;  inspection,  maintenance, 
testing,  and  surveillance;  and  corrective 
action  for  RISC-3  SSCs  to  provide 
reasonable  confidence  in  the  capability 
of  RISC-3  SSCs  to  perform  their  safety- 
related  functions  under  design  basis 
conditions  throughout  their  service  life. 
The  processes  must  meet  the  following 
requirements,  as  applicable: 


(i)  Design  control.  Design  functional 
requirements  and  bases  for  RISC-3  SSCs 
must  be  maintained  and  controlled. 
RISC-3  SSCs  must  be  capable  of 
performing  their  safety-related  functions 
including  design  requirements  for 
environmental  conditions  (i.e., 
temperature  and  pressure,  humidity, 
chemical  effects,  radiation  and 
submergence)  and  effects  (i.e.,  aging  and 
synergism);  and  seismic  conditions 
(design  load  combinations  of  normal 
and  accident  conditions  with 
earthquake  motions); 

(ii)  Procurement.  Procured  RISC-3 
SSCs  must  satisfy  their  design 
requfrements; 

(iii)  Maintenance,  Inspection,  Testing, 
and  Surveillance.  Periodic  maintenance, 
inspection,  testing,  and  surveillance 
activities  must  be  established  and  ^ 
conducted  using  prescribed  acceptance 
criteria,  and  their  results  evaluated  to 
determine  that  RISC-3  SSCs  will  remain 
capable  of  performing  their  safety- 
related  functions  under  design  basis 
conditions  until  the  next  scheduled 
activity;  and 

(iv)  Corrective  Action.  Condition^  that 
could  prevent  a  RISC-3  SSC  from 
performing  its  safety-related  functions 
under  design  basis  conditions  must  be 
identified,  documented,  and  corrected 
in  a  timely  maimer. 

(e)  Feedback  and  process  adjustment. 
(1)  RISC-1.  RISC-2,  RISC-3  and  RISC- 
4  SSCs.  In  a  timely  manner  but  no 
longer  than  every  36  months,  the 
licensee  shall  review  changes  to  the 
plant,  operational  practices,  applicable 
industry  operational  experience,  and,  as 
appropriate,  update  the  PRA  and  SSC 
categorization. 

(2)  RISC-1  and  RISC-2  SSCs.  The 
licensee  shall  monitor  the  performance 
of  RISC-1  and  RISC-2  SSCs.  The 
licensee  shall  make  adjustments  as 
necessary  to  either  the  categorization  or 
treatment  processes  so  that  the 
categorization  process  and  results  are 
maintained  valid. 

(3)  RISC-3  SSCs.  The  licensee  shall 
consider  data  collected  in 

§  50.69(d)(2)(iii)  for  RISC-3  SSCs  to 
determine  whether  there  are  any 
adverse  changes  in  performance  such 
that  the  SSC  unreliability  values 
approach  or  exceed  the  values  used  in 
the  evaluations  conducted  to  satisfy 
§  50.69  (c)(l)(iv).  The  licensee  shall 
make  adjustments  as  necessary  to  either 
the  categorization  or  treatment 
processes  so  that  the  categorization 
process  and  results  are  maintained 
valid. 

(f)  Program  documentation,  change 
control  and  records.  (1)  The  licensee  or 
applicant  shall  document  the  basis  for 
its  categorization  of  any  SSC  imder 
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paragraph  (c)  of  this  section  before 
removing  any  requirements  imder 
§  50.69(b)(1)  for  those  SSCs. 

(2)  Following  implementation  of  this 
section,  licensees  and  applicants  shall 
update  their  final  safety  analysis  report 
(FSAR)  to  reflect  which  systems  have 
been  categorized  in  accordance  with 

§  50.71(e). 

(3)  When  a  licensee  first  implements 
this  section  for  a  SSC.  changes  to  the 
FSAR  for  the  implementation  of  the 
changes  in  accordance  with  §  50.69(d) 
need  not  include  a  supporting  §  50.59 
evaluation  of  the  changes  directly 
related  to  implementation.  Thereafter, 
changes  to  the  program;  and  procediires 
for  implementation  of  §  50.69(d),  as 
described  in  the  FSAR,  may  be  made  if 
the  requirements  of  this  section  and 

§  50.59  continue  to  be  met. 

(4)  When  a  licensee  first  implements 
this  section  for  a  SSC,  changes  to  the 
quality  assurance  plan  for  the 
implementation  of  the  changes  in 
accordance  with  §  50.69(d)  need  not 
include  a  supporting  §  50.54(a)  review 
of  the  changes  directly  related  to 
implementation.  Thereafter,  changes  to 
the  programs  and  procedures  for 
implementation  of  §  50.69(d),  as 
described  in  the  quality  assurance  plan 
may  be  made  if  the  requirements  of  this 
section  and  §  50.54(a)  continue  to  be 
met. 

(g)  Reporting.  The  licensee  shall 
submit  a  licensee  event  report  imder 
§  50.73(b)  for  any  event  or  condition 
that  would  have  prevented  RISC-1  or 
RISC-2  SSCs  from  performing  a  safety- 
significant  function. 

iDated  at  Rockville,  Maryland  this  6th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  03-11696  Filed  5-15-03;  8:45  am] 

BILUNQ  CODE  75MM>1-U 

FARM  CREDIT  ADMINISTRATION 

12  CFR  Chapter  VI 
RIN  3052-AC15 

Statement  on  Regulatory  Burden 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  intent;  request  for 
comment. 

summary:  The  Farm  Credit 
Administration  (FCA,  our,  or  we)  is 
seeking  public  comment  on  the 
appropriateness  of  the  requirements  it 
imposes  on  the  Farm  Credit  System 
(System).  We  ask  for  comments  on  oiu: 
regulations  and  policies  that  may 


duplicate  other  requirements,  are 
ineffective,  or  impose  burdens  that  are 
greater  than  the  benefits  received.  We 
are  taking  this  action  to  improve  the 
regulatory  framework  within  which 
System  institutions  operate. 
DATES:  Please  send  yoiu'  comments  to 
the  FCA  by  July  15,  2003. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail  to  reg-comm@fca.gov, 
through  the  Pending  Regulations  section 
of  the  FCA's  interactive  Web  site  at 
http://www.fca.gov,  or  through  the 
Government-wide  http:// 
www.regulations.gov  portal.  You  may 
also  send  written  comments  to  Robert  E. 
Doimelly,  Acting  Director,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090  or  by 
facsimile  to  (703)  734-5784.  Copies  of 
all  comments  we  receive  can  be 
reviewed  at  our  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Markowitz,  Policy  Analyst,  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TTY  (703)  883- 
4434;  or  Dale  Aultman,  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4498,  TTY  (703) 
883-4434;  or  Gary  K.  Van  Meter,  Senior 
Coimsel,  Regulatory  Enforcement 
Division,  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883^020,  TTY 
(703) 883-4020. 
SUPPLEMENTARY  INFORMATION: 

L  Objective 

Consistent  with  law,  safety,  and 
soimdness,  the  objective  of  this  notice  is 
to  continue  oui  efforts  to  identify  and 
review  FCA  regulations  and  policies 
that: 

•  May  duplicate  other  requirements; 

•  Are  ineffective;  or 

•  Impose  burdens  that  are  greater 
than  the  benefits  received. 

n.  Background 

The  FCA  is  the  independent  Federal 
agency  in  the  executive  branch  of  the 
Government  responsible  for  examining 
and  regulating  System  institutions.  As  a 
Government-sponsored  enterprise,  the 
System  primarily  provides  loans  to 
farmers,  ranchers,  aquatic  producers 
and  harvesters,  agricultural 
cooperatives,  and  rmal  utilities. 

From  1988  through  1992,  as  part  of 
our  initial  effort  to  eliminate  regulatory 
biurden,  we  reduced,  by  more  than  70 
percent,  the  nxmiber  of  matters  that 
required  "prior  approval"  by  the  FCA. 


In  1993,  we  took  an  additional  step  to  . 
provide  relief  by  requesting  public 
comments  on  regulatory  requirements 
that  are  no  longer  necessary,  which  the 
FCA  may  have  imposed  on  the  System. 
See  58  FR  34003  (June  23, 1993).  After 
reviewing  the  comments  received,  we 
eliminated  or  streamlined  many 
regulatory  requirements. 

The  Farm  Credit  System  Reform  Act 
of  1996  (Reform  Act)  states  that  we 
made  considerable  progress  in  reducing 
regulatory  biu-den  on  System 
institutions.  The  Reform  Act  also 
requires  that  we  continue  oiu-  efforts  to 
relieve  regulatory  burden.' 

In  1998,  we  provided  the  public  a 
smnmary  of  the  actions  we  took  in 
response  to  the  1993  solicitation  and 
again  requested  public  comments  on 
regulatory  requirements  that  are  no 
longer  necessary.  See  63  FR  44176 
(August  18. 1998)  and  63  FR  64013 
(November  18,  1998).  After  we  reviewed 
and  analyzed  the  comments  received. 


we: 


1.  Repealed  or  amended  16  FCA 
regulations  through  a  direct  final 
rulemaking  2— See  64  FR  43046  (August 
9, 1999); 

2.  Informed  the  public  of  the 
regulations  we  retained  without 
amendment  because  they  either  are 
required  by  the  Farm  Credit  Act  of  1971, 
as  amended  (Act),  or  protect  the  safety 
and  soundness  of  the  System — See  65 
FR  21128  (April  20,  2000);  and 

3.  Addressed  other  regulatory  burden 
issues  in  separate  regulatory  projects 
and  other  guidance,  including: 

•  Loan  Purchases  and  Sales  Final 
Regtilation— See  67  FR  1281  (January 
10,  2002); 

•  Stock  Issuance  Final  Regulation — 
See  66  FR  16841  (March  28,  2001); 

•  Disclosure  to  Shareholders  Final 
Regulation— See  66  FR  14299  (March 
12,2001); 

•  Investment  Management  Final 
Regulation— See  64  FR  28884  (May  28, 
1999);  and 

•  Policy  and  Reporting  Changes  for 
Young,  Beginning,  and  Small  Farmers 
and  Ranchers  Programs  Bookletter — See 
BL-040  (December  11, 1998). 

m.  Continuing  Efforts  To  Reduce 
Regulatory  Burden 

Futiu«  regulatory  projects,  including 
proposed  regulations  on  Distressed  Loan 
Restructuring  [See  68  FR  5595,  February 
4,  2003)  and  Effective  Interest  Rates  (See 
68  FR  5587,  February  4,  2003),  will 
address  many  of  the  regulatory  burden 


•See Pub.  L.  104-105.  §212,  llOStaU  174(1996). 

^  However,  the  amended  regulation  on  approval 
of  insider  loans  was  subsequently  withdrawn.  See 
64  FR  55621  (October  14. 1999). 
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comments  from  the  1998  notice.  In 
addition,  we  will  consider  the 
remaining  comments  from  our  1998 
notice  in  subsequent  rulemakings  and 
other  guidance. 

rv.  Requesting  Comments 

In  light  of  changes  in  the  financial 
industry  and  its  customers  since  our 
1998  notice,  we  request  comments  on 
any  FCA  regulations  or  other  guidance  ' 
that  may  duplicate  other  requirements, 
are  ineffective,  or  impose  burdens  that 
are  greater  than  the  benefits  received. 

Your  comments  are  appreciated  and 
will  assist  us  in  our  continuing  efforts 
to  identify  and  reduce  regulatory  burden 
on  System  institutions.  We  will  also 
continue  our  efforts  to  maintain  and 
adopt  regulations  and  policies  that  are 
necessary  to  implement  the  Act  and 
ensure  the.  safety  and  soundness  of  the 
System.  These  actions  will  enable  the 
System  to  better  serve  America's 
farmers,  ranchers,  aquatic  producers 
and  harvesters,  agricultural 
cooperatives,  and  rural  utilities  in 
changing  agricultural  credit  markets. 

Dated:  May  13.  2003. 
Jeanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  03-12264  Filed  5-15-03:  8:45  am] 

BILUNG  CODE  6705-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-44-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  AS350BA, 
AS350B1,  AS350B2,  AS360B3, 
AS350C,  AS350D,  AS350D1,  AS355E, 
AS355F,  AS355F1,  AS355F2,  and 
AS355N  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  the  specified 
Eurocopter  France  (ECF)  model 
helicopters.  The  existing  AD  requires 
inspecting  the  main  rotor  swashplate 
bearing  (bearing!  for  play  or  binding, 
proper  assembly  and  lubrication,  and 
measuring  the  swashplate  rotational 


^  FCA  regulations  and  other  guidance  may  be 
reviewed  through  the  FCA  Handbook  section  of  the 
FCA's  Web  site  at  http://www.fca.gov. 


torque.  In  addition,  that  AD  requires 
plugging  the  nonrotating  swashplate 
vent  holes  and  barrel  nut  orifices.  This 
amendment  would  eliminate  most  of 
those  AD  actions  because  they  are  now 
incorporated  into  the  Airworthiness 
Limitations  section  of  the  maintenance 
manual  but  would  retain  the 
requirements  for  the  initial  and 
repetitive  inspections  and  lubrication  of 
the  main  rotor  swashplate  and  clarify 
that  repetitive  maintenance  of  the  main 
rotor  swashplate  and  bearing  is  required 
at  intervals  not  to  exceed  100  hours 
time-in-service  (TIS).  This  proposal  is 
prompted  by  the  need  to  clarify  the  AD 
wording  to  avoid  any  misinterpretation 
of  the  required  interval  for  inspecting 
and  lubricating  the  main  rotor 
swashplate  and  bearing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
bearing  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  July  15,  2003. 
ADDRESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
44-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to  " 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmiimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
■  summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
44-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

Discussion 

On  March  21, 1990,  the  FAA  issued 
AD  89-21-01,  Amendment  39-6562, 
Docket  No.  89-ASW-53  (55  FR  12332, 
April  3,  1990),  to  require  inspecting  the 
bearing  for  play  or  binding,  proper 
assembly  and  lubrication,  and  for 
measuring  the  swashplate  rotational 
torque.  In  addition,  that  AD  requires 
plugging  the  nonrotating  swashplate 
vent  holes  and  barrel  nut  orifices  at 
specified  hours  TIS.  The  requirements 
of  that  AD  are  intended  to  prevent 
failure  of  the  bearing,  which  could 
result  in  loss  of  helicopter  control. 

Since  issuing  that  AD,  an  FAA 
inspector  reports  that  the  repetitive 
lubrication  requirement  in  paragraph  (c) 
of  AD  89-21-01  requiring  lubrication 
"within  every  100  hours'  additional 
time-in-service"  is  being  misinterpreted 
by  a  certain  operator  to  only  require 
lubrication  every  199  hours  rather  than 
the  intended  100-hour  interval. 
Therefore,  the  inspector  reconunends 
that  AD  89-21-01  be  rewritten  to  clearly 
state  that  lubrication  of  the  bearings  be 
required  at  intervals  not  to  exceed  100 
hours  TIS.  To  remove  any  doubt  as  to 
the  intended  lubrication  interval,  we 
propose  to  adopt  the  suggested 
language.  The  additional  requirements 
contained  in  AD  89-21-01  for 
inspecting  and  servicing  the  main  rotor 
swashplate  are  omitted  from  this 
proposal  because  they  are  contained 
ciurently  in  the  mandatory 
Airworthiness  Limitations  section  of  the 
Eurocopter  Master  Servicing 
Recommendations  (maintenance 
manual)  for  the  Model  AS  350,  dated 
April  26,  2001,  and  for  the  Model  AS 
355,  dated  May  31,  2001. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs.  Therefore,  the 
proposed  AD  would  supersede  AD  89- 
21-01  to  clarify  that  the  required 
inspection  and  lubrication  interval  of 
the  main  rotor  swashplate  must  be 
accomplished  within  10  hours  TIS. 
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unless  complied  with  previously,  and 
theareafter  at  intervals  not  to  exceed  100 
hours  TIS. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  587  helicopters  of  U.S. 
registry,  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $422,640,  assimiing  6 
inspections  per  year. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  vfiU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

i.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6562  (55  FR 
12332,  April  3, 1990)  and  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Eurocopter  France:  Docket  No.  2002-SW- 
44-AD.  Supersedes  AD  89-21-01, 
Amendment  39-6562,  Docket  No.  89- , 
ASW-53. 

Applicability:  Model  AS350B,  AS350BA, 
AS350B1,  AS350B2,  AS350B3,  AS350C, 
AS350D,  AS350D1,  AS355E,  AS355F, 
AS355F1,  AS355F2,  and  AS355N 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

Note  2:  The  current  Airworthiness 
Limitations  sections  of  the  Eurocopter  AS 
350  and  AS  355  maintenance  manuals 
contain  requirements  for  inspecting  and 
lubricating  the  main  rotor  swashplate  at 
intervals  not  to  exceed  100  hours  time-in- 
service  (TIS). 

To  prevent  failure  of  the  main  rotor 
swashplate  bearing  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  10  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  100 
hours  TIS,  inspect  and  lubricate  the  main 
rotor  swashplate. 

Note  3:  Eurocopter  Master  Servicing 
Recommendations,  Airworthiness 
Limitations  section,  AS  350,  dated  April  26, 
2001,  and  AS  355,  dated  May  31,  2001, 
pertain  to  the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

Issued  in  Fort  Worth,  Texas,  on  May  9, 
2003. 
Mark  R.  Schilling,      ^ 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-12209  Filed  5-15-03;  8:45  am) 
BIUJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Uo.  2002-NE-26-AD] 

RiN2120-AA64 

Airworthiness  Directives;  CFM 
International,  S.A.  CFM56-2C,  -3 
Series,  and  -5  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  CFM  International,  S.A. 
CFM56-2C,  -3,  and  -5  series  turbofan 
engines.  This  proposal  would  require 
removing  from  service  main  fuel  piunps 
with  bronze  bearings  and  installing 
main  fuel  piunps  with  aluminum/ 
bronze  alloy  bearings.  This  proposal  is 
prompted  by  several  reports  of 
indications  of  wear  and  failures  of  main 
fuel  pump  bronze  bearings.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failiures  of  main  fuel 
pump  bearings,  resulting  in  fuel  filter 
clogging,  fuel  flow  degradation,  fuel 
manifold  and  nozzle  clogging  resulting 
in  diminished  in-flight  restart 
capability,  low  pressure  turbine  (LPT) 
case  bum- through,  inability  to  obtain  a 
successful  engine  start,  and  damage  to 
the  airplane. 

DATES:  Comments  must  be  received  by 
July  15,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Couaisel, 
Attention:  Rules  Docket  No.  2002-NE- 
26-AD,  12  New  England  Executive  Park, 
Burhngton,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7132; 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  £ind  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-26-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-26-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  FAA  has  become  aware  that  since 
the  introduction  of  main  fuel  pump 
bronze  bearings  into  service  on  CFM56- 
2C,  -3,  and  -5  series  txirbofan  engines, 
wear  of  the  backside  of  the  bearings  into 
the  main  fuel  bearing  plate  has  been 
observed.  This  can  lead  to  fuel  filter 
clogging,  fuel  flow  degradation,  fuel 
manifold  and  nozzle  clogging  resulting 
in  diminished  in-flight  restart 
capability,  LPT  case  bum-through, 
inability  to  obtain  a  successful  engine 
start,  and  damage  to  the  airplane.  The 
main  fuel  pump  manufacturer  has 
determined  that  this  wear  is  caused  by 
the  low  coefficient  of  fiiction  between 
the  bronze  bearings  and  the  aluminum 
bearing  plate  which  allowed  relative 
movement  of  the  bearing  during 
operation.  The  main  fuel  pump 


manufacturer  has  shown  that  main  fuel 
pumps  with  aluminum/bronze  alloy 
becirings  have  a  high  coefficient  of 
friction  between  the  bearing  and  the 
aluminum  bearing  plate  minimizing 
relative  movement  of  the  bearings  and 
reducing  wear.  Use  of  main  fuel  pumps 
with  aluminum/bronze  alloy  bearings 
decreases  the  risk  of  bearing  failiu°e 
which  could  lead  to  fuel  filter  clogging, 
fuel  flow  degradation,  fuel  manifold  and 
nozzle  clogging  resulting  in  diminished 
in-flight  restart  capability,  LPT  case 
bum-through,  inability  to  obtain  a 
successful  engine  start,  and  damage  to 
the  airplane. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CFM  International, 
S.A.  CFM56-2C,  -3  series,  and  -5  series 
turbofan  engines  of  the  same  type 
design,  the  proposed  AD  would  require 
removal  from  service  of  certain  part 
number  main  fuel  pumps  and 
installation  of  serviceable  main  fuel 
pumps.  The  actions  would  be  required 
to  be  done  at  the  next  engine  removal, 
engine  module  removal,  or  main  fuel 
pump  removal  after  the  effective  date  of 
this  AD,  whichever  is  earlier,  but  no 
later  than  January  1,  2007. 

Economic  Analysis 

There  are  approximately  6,048 
CFM56-2C,  -3  series,  and  -5  series 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  2.249  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  A 
replacement  fuel  pump  would  cost 
approximately  $74,000.  Using  average 
shop  visitation  rates,  562  engines  are 
expected  to  be  affected  per  year.  Based 
on  these  figures,  the  total  cost  to  replace 
fuel  pumps  for  U.S.  operators  is 
estimated  to  be  $41,588,000  per  year. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveriunent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International,  S.A.:  Docket  No.  2002- 
NE-26-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  CFM  International.  S.A. 
CFM56-2C,  -3,  and  -5  series  turbofan 
engines.  These  engines  are  installed  on,  but 
not  limited  to  Airbus  Industrie  A319,  A320, 
Boeing  737,  and  McDonnell  Douglas  DC-8 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  th^  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  at  the  next  engine  removal,  engine 
module  removal,  or  main  fuel  pump  removal 
after  the  effective  date  of  this  AD,  whichever 
is  earlier,  but  no  later  than  January  1,  2007, 
unless  already  done. 

To  prevent  failures  of  main  fuel  pump 
bearings,  resulting  in  fuel  filter  clogging,  fuel 
flow  degradation,  fuel  manifold  and  nozzle 
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clogging  resulting  in  diminished  in-flight 
restart  capability,  low  pressure  turbine  (LPT) 
case  bum-through,  inability  to  obtain  a 
successful  engine  start,  and  damage  to  the 
airplane,  do  the  followring: 

Main  Fuel  Pumps  Installed  on  CFM56-2C 
Engines 

(a)  For  CFM56-2C  engines,  do  the 
following: 

(1)  Remove  from  service  main  fuel  pumps 
part  number  (P/N)  301-779-002-0. 

(2)  For  all  CFM56-2C  series  engines  that 
have  incorporated  CFM  International  (CFMI) 
Service  Bulletin  (SB)  (CFM56-2C)  73-081, 
remove  from  service  main  fuel  pumps  P/N 
301-776-101-0,  P/N  301-776-102-O,  P/N 
301-776-103-0,  P/N  301-776-104-0,  P/N 
301-776-105-0,  P/N  301-776-106-0,  P/N 
301-776-108-0,  P/N  301-776-109-0,  P/N 
301-776-110-0,  P/N  301-776-111-0.  P/N 
301-776-112-0,  P/N  301-776-113-0,  P/N 
301-778-801-0,  P/N  301-778-802-0,  P/N 
301-778-804-0,  and  P/N  301-778-805-0. 

j[3)  For  all  CFM56-2C  engines  that  have 
incorporated  CFMI  SB  (CFM56-2C)  73-078, 
remove  from  service  main  fuel  pumps  P/N 
301-779-006-^). 

(4)  Install  a  serviceable  main  fuel  pump. 
Information  on  converting  removed  pumps 
into  serviceable  pumps  can  be  found  in  CFMI 
SB  (CFM56-2C)  73-0104,  Revision  2,  dated 
July  27,  2000. 

Main  Fuel  Pumps  Installed  on  CFM56-3 
Series  Engines 

(b)  For  CFM56-3  series  engines,  do  the 
following: 

(1)  Remove  main  fuel  pumps  P/N  301- 
7/|9-002-<). 

12)  For  all  CFM56-3  series  engines  that 
hdve  incorporated  CFMI  SB  (CFM56-3)  73- 
082,  remove  from  service  main  fuel  pumps  P/ 
N|301-779-006-0. 

1(3)  For  all  CFM56-3  series  engines  that 
have  incorporated  CFMI  SB  (CFM56-3)  73- 
087,  remove  from  service  main  fuel  pumps  P/ 
N  301-778-801-0,  P/N  301-778-802-0,  P/N 
301-778-804-0,  and  P/N  301-778-805-0. 

1(4)  Install  a  serviceable  main  fuel  pump. 
Information  on  converting  removed  pumps 
into  serviceable  pumps  can  be  found  in  CFMI 
SB  (CFM56-3)  73-0120,  Revision  4,  dated 
July  27,  2000. 

Main  Fuel  Pumps  Installed  on  CFM56-5 
Series  Engines 

(c)  For  CFM56-5  series  engines,  do  the 
following: 

(1)  Remove  main  fuel  pumps  P/N  301- 
785-502-0. 

(2)  For  all  CFM56-5  series  engines  that 
hive  incorporated  CFMI  SB  (CFM56-5A)  73- 
077,  remove  from  service  main  fuel  pumps  P/ 
N  301-785-504-0. 

(3)  Install  a  serviceable  main  fuel  pump. 
Information  on  converting  removed  pumps 
into  serviceable  pumps  can  be  found  in  CFMI 
SB  (CFM56-5A)  73-0126,  Revision  3,  dated 
September  25,  2000. 

Dp  Not  Install  Main  Fuel  Pumps 

1(d)  After  the  effective  date  of  this  AD,  do 
not  install  the  following  P/N  main  fuel 
pumps  onto  any  engine: 


(1)  For  all  engines:  (P/N)  301-779-002-0, 
P/N  301-779-006-0,  P/N  301-785-502-0, 
and  P/N  301-785-504-0. 

(2)  For  CFM56-2C  engines  that  have 
incorporated  SB  CFMI  (CFM56-2C)  73-081 
but  have  not  incorporated  SB  CFMI  SB 
(CFM56-2C)  73-0104:  P/N  301-776-101-0, 
P/N  301-776-102-0,  P/N  301-776-103-0.  P/ 
N  301-776-104-0.  P/N  301-776-105-0.  P/N 
301-776-106-0.  P/N  301-776-108-0,  P/N 
301-776-109-0.  P/N  301-776-110-0.  P/N 
301-776-111-0,  P/N  301-776-112-0,  P/N 
301-776-113-0,  P/N  301-778-801-0,  P/N 
301-778-^02-0,  P/N  301-778-804-0,  P/N 
301-778-805-0. 

(3)  For  CFM56-3  series  engines  that  have 
incorporated  SB  CFMI  (CFM56-3)  73-087 
but  have  not  incorporated  CFMI  SB  (CFM56- 
3)  73-0120:  P/N  301-778-801-0,  P/N  301- 
778-802-0,  P/N  301-778-804-0,  and  P/N 
301-778-805-0. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
May  12,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-12241  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000 

[Docket  No.  FR-4676-N-07] 

Native  Anoerican  Housing  Assistance 
and  Self-Determination  Negotiated 
Rulemaking  Committee;  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  Meeting. 

SUMMARY:  This  document  announces  a 
meeting  of  the  Native  American 
Housing  Assistance  and  Self- 


Determination  Negotiated  Rulemaking 
Committee.  The  piupose  of  the 
Conunittee  is  to  discuss  and  negotiate  a 
proposed  rule  that  would  change  the 
regulations  for  the  Indian  Housing  Block 
Grant  (IHBG)  program  allocation 
formula,  and  other  regulatory  issues  that 
arise  out  of  the  allocation  or  reallocation 
of  IHBG  funds. 

DATES:  The  committee  meeting  will  be 
held  on  Wednesday,  May  28,  2003, 
Thursday,  May  29,  2003,  and  Friday, 
May  30,  2003.  On  May  28,  2003,  and 
May  29.  2003,  the  meeting  will  begin  at 
9  am  and  end  at  5  pm.  On  May  30.  2003, 
the  meeting  will  begin  at  9  am  and  end 
at  4  pm. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Adams-Mark  Hotel,  1550  Court 
Place  Street,  Denver,  Colorado  80202; 
telephone  (303)  893-3333  (this  is  not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodger  J.  Boyd,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  Room  4126,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone,  (202)  401-7914  (this 
is  not  a  toll-free  number).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  has  established  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Negotiated  Rulemaking 
Committee  for  the  purposes  of 
discussing  and  negotiating  a  proposed 
rule  that  would  change  the  regulations 
for  the  Indian  Housing  Block  Grant 
(IHBG)  program  allocation  formula,  and 
other  regulatory  issues  that  arise  out  of 
the  allocation  or  reallocation  of  IHBG 
funds. 

The  IHBG  program  was  established 
under  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA).  NAHASDA  reorganized 
housing  assistance  to  Native  Americans 
by  eliminating  and  consolidating  a 
number  of  HUD  assistance  programs  in 
a  single  block  grant  program.  In 
addition,  NAHASDA  provides  federal 
assistance  for  Indian  tribes  in  a  manner 
that  recognizes  the  right  of  Indian  self- 
determination  and  tribal  self- 
government.  Following  the  procedures 
of  the  Negotiated  Rulemaking  Act  of 
1990  (5  U.S.C.  561-570),  HUD  and  its 
tribal  partners  negotiated  the  March  12, 
1998  (63  FR  12349)  final  rule,  which 
created  a  new  24  CFR  part  1000 
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containing  the  IHBG  program 
regulations. 

n.  Negotiated  Rulemaking  Committee 
Meeting 

This  document  announces  a  meeting 
of  the  Native  American  Housing 
Assistance  and  Self-Determination 
Negotiated  Rulemaking  Committee.  The 
committee  meeting  will  take  place  as 
described  in  the  DATES  and  ADDRESSES 
section  of  this  document.  The  agenda 
planned  for  the  meeting  includes  the 
discussion  of  proposed  work  groups  and 
committee  recommendations.  The 
meeting  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  Members  of  the  public  may  be 
allowed  to  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  document. 

Dated:  May  12,  2003. 
Rodger  J.  Boyd, 

Deputy  Assistant  Secretary  for  Native 

American  Programs. 

|FR  Doc.  03-12206  Filed  5-15-03;  8:45  am) 

BILLING  CODE  4210-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-248-200327(b);  FRL-7498-7] 

Approval  and  Promulgation  of 
Implementation  Plan:  Revisions  to 
Tennessee  State  Implementation  Plan: 
Transportation  Conformity  Rule 

AGENCY:  EnvironmentalProtection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Tennessee  State 
Implementation  Plan  (SIP)  submitted  on 
March  19,  2002,  that  contains 
transportation  conformity  rules.  If  EPA 
approves  this  transportation  conformity 
SIP  revision,  the  State  will  be  able  to 
implement  and  enforce  the  Federal 
transportation  conformity  requirements 
at  the  State  level  per  EPA  regulations — 
Conformity  to  State  or  Federal 
Implementation  Plans  of  Transportation 
Plans,  Programs,  and  Projects 
Developed,  Funded  or  Approved  Under 
Title  23  U.S.C.  of  the  Federal  Transit 
Laws.  EPA's  proposed  action  would 
streamline  the  conformity  process  and 
allow  direct  consultation  among 
agencies  at  the  local  levels.  EPA's 


proposed  approval  is  limited  to 
transportation  conformity. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  June  16,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Kelly  Sheckler  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
address  for  inspection  during  normal 
business  hoiu-s: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Kelly  Sheckler,  (404)  562- 
9042. 

Tennessee  Department  of 
Environment  and  Conservation,  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Chiuch  Street,  Nashville, 
Tennessee  37243-1.531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042,  e- 
mail:  Sheckler.KeIIy@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  April  29,  2003. 
Stanley  L.  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-12179  Filed  5-15-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1 534,  MB  Docket  No.  03-1 16] 

Radio  Broadcasting  Services;  Archer 
City,  TX 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comment  on  a  Commission  proposal  to 
substitute  Channel  248C2  for  Channel 
248C1  at  Archer  City,  Texas.  As  a  result, 
the  allotment  at  Archer  City,  Texas 
would  conform  with  the  outstanding 
Station  KRZB  construction  permit.  The 
coordinates  for  the  Channel  248C2 
allotment  of  Archer  City,  Texas,  would 
be  33-51-40  and  98-38-52. 
DATES:  Comments  must  be  filed  on  or 
before  June  30,  2003,  and  reply 
comments  on  or  before  July  15,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Media  Bureau,  (202)  418- 
2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-116,  adopted  May  7,  2003,  and 
released  May  8.  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.cow. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  propej 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
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§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  248C2  and  removing 
Channel  248C1  at  Archer  City. 

Federal  Communications  Commission. 

Peter  H.  Doyle, 

Chief,  Audio  Division,  Media  Bureau. 

[FR  Doc.  03-12201  Filed  5-15-03;  8:45  am] 

Hi-INO  CODE  6712-41-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1533;  MM  00-148;  RM-9939,  RM- 
10198] 

Radio  Broadcasting  Services;  Archer 
City,  TX,  Ardmore,  OK,  Converse,  TX, 
Durant,  OK,  Elk  City,  OK,  Flatonia,  TX, 
Georgetown,  TX,  Healdton,  OK, 
Ingram,  TX,  Keller,  TX,  Knox  City,  TX, 
Lakeway,  TX,  Lago  Vista,  TX,  Llano, 
TX,  Lawton,  OK,  McQueeney,  TX, 
Nolanville,  TX,  Quanah,  TX,  Purcell, 
OK,  San  Antonio,  Seymour,  Waco  and 
Wellington,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  This  docimient  dismisses  a 
proposal  filed  by  Nation  Wide  Radio 
Stations  for  the  allotment  of  Channel 
233C3  to  Quanah,  Texas.  This  docvmient 
also  dismisses  a  Coimterproposal  jointly 
filed  by  First  Broadcasting  Company, 
L.P.,  Rawhide  Radio,  L.L.C.,  Next  Media 
Licensing,  Inc.,  Capstar  TX  Limited 
Partnership  and  Clear  Channel 
Broadcast  Licenses,  Inc.  See  65  FR 
53689,  published  September  5,  2000. 
With  this  action,  the  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Media  Bureau  (202)  418- 
2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  00-148, 
adopted  May  7,  2003,  and  released  May 
8,  2003.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  fi-om  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II.  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mciil  qualexint@aol.com. 
Federal  Communications  Commission. 


Federal  Communications  Commission.    .    . 
Peter  H.  Doyle, 

Chief,  Audio  Division,  Media  Bureau. 

(FR  Doc.  03-12204  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  050703A] 

Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Amending 
the  Notice  to  Prepare  a  Programmatic 
Environmental  Impact  Statement  for 
Fishing  Conducted  Under  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  revise  the 
scope  of  a  Programmatic  Environmental 
Impact  Statement  (PEIS);  request  for 
written  comments. 

SUMMARY:  On  April  10,  2001,  NOAA 
announced  in  the  Federal  Register  its 
intention  to  prepare  a  PEIS,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  to 
assess  the  impacts  of  Federal 
management  of  the  Pacific  Coast 
groxmdfish  fishery  on  the  human 
envirorunent.  The  proposed  scope  of  the 
PEIS  analysis  included  many  issues 
related  to  the  conduct  of  the  fishery, 
including  the  effects  of  the  groimdfish 
fishery  on  essential  fish  habitat  (EFH). 
As  a  result  of  public  comments  received 
during  the  scoping  process,  NMFS 
enhanced  the  description  of  the  purpose 
and  need  for  NMFS'  action,  clearly 
identified  significant  issues  related  to 
the  proposed  action,  and  a  distinction 
between  proposed  actions  related  to 
EFH  and  the  broader  management 
program  for  Pacific  groimdfish.  To  avoid 
confusion  as  a  result  of  this  distinction, 
NMFS  decided  to  prepare  a  separate  EIS 
to  address  EFH  issues.  Subsequent  to 
that  decision,  the  Pacific  Fishery 
Management  Council  (Coimcil)  and 
NMFS  have  taken  a  number  of 
management  actions  to  prevent 
overfishing  and  to  rebuild  overfished 
groundfish  stocks.  In  addition,  a  number 
of  court  cases  have  affected  the  fishery 
regulatory  processes  and  have  required 
additional  analysis  of  environmental 
impacts  of  the  Federal  groundfish 


fishery  management  program.  NMFS 
believes  these  events  and  activities  have 
influenced  the  purpose  of  and  need  for 
action  and  is  considering  revision  to  the 
scope  of  the  alternatives  and  analysis. 
The  intent  of  this  docimient  is  to 
describe  the  rationale  for  revising  the 
purpose  and  need  for  action  and  the 
scope  of  the  analysis. 
DATES:  Written  comments  will  be 
accepted  on  or  before  June  13,  2003.  A 
public  scoping  meeting  is  scheduled  for 
Jime  16,  2003  (see  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  Written  comments  on 
suggested  alternatives  and  potential 
impacts,  and  any  other  issues  or 
concerns  related  to  the  proposed  action 
which  should  be  analyzed  in  detail  in 
the  PEIS,  as  described  in  this  scoping 
notice,  should  be  sent  to  Robert  Lohn, 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Bldg.  1,  Seattle,  WA  98115 
0070.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  206  526  6736. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Northwest  Region,  NMFS,  503- 
231-2178;  fax:  503-872-2737  and 
email:  jim.glock@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  Federal  Register  scoping  notice 
is  also  available  on  the  Government 
Printing  Office's  website  at:  http:// 
wivw./iMT./7oaa.gov/2  sustfsh/ 
gdfsh01.htm. 

Background 

hi  June  2001,  NMFS  concluded  the 
initial  scoping  process  for  a  PEIS  on  the 
Federal  management  of  the  Pacific  Coast 
Groimdfish  Fishery  and  published  a 
summary  report.  Scoping  was  initiated 
on  April  10,  2001,  through  publication 
of  a  Notice  of  Latent  (66  FR  18586).  The 
report  was  initially  published  on  the 
NMFS,  Northwest  Region  website  in 
August  2001  to  provide  a  summary  of 
all  comments  received  and  key  issues 
identified  during  the  scoping  process.  In 
February  2002  NMFS  clarified  the 
purpose  and  need  for  Federal  action  and 
revised  the  scope  of  analysis,  which 
resulted  in  the  preparation  of  two 
separate  EISs.  The  PEIS  was  intended  to 
be  a  broad  analysis  of  the  Federal 
fishery  management  program,  and  the 
additional  EIS  was  specific  to  the 
designation  of  EFH  and  associated 
management  measures,  including 
measures  to  reduce  effects  of  fishing  on 
EFH.  This  separation  was  intended  to 
improve  public  understanding  and 
participation  in  the  NEPA  process,  make 
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each  EIS  more  useful  in  future 
management  decisions,  and  to  more 
clearly  distinguish  between 
programmatic  groundfish  fishery 
management  and  specific  EFH  issues. 

NMFS  had  intended  the  PEIS  to 
analyze  continued  management  of  the 
Pacific  Coast  groundfish  fishery 
pursuant  to  the  FMP,  and  to  consider 
alternative  groundfish  management 
programs.  The  Council  prepared  the 
original  FMP  and  an  EIS  in  the  late 
1970s,  and  NMFS  implemented  the 
FMP  in  1982.  Since  then,  the  Council 
has  amended  the  FMP  13  times  and  has 
three  additional  amendments  in 
process.  These  amendments  were  in 
response  to  development  of  the 
commercial  and  recreational  groundfish 
fisheries,  changes  in  the  groundfish 
resources,  and  amendments  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS 
initiated  this  PEIS  to  update  the  original 
EIS  to  reflect  changes  in  the  fishery  and 
to  evaluate  the  impacts  of  the  Federal 
groundfish  management  program  on  the 
human  environment,  including  the 
marine  fish  resources,  the  physical 
ocean  enviromnent  and  ecosystem,  and 
human  society. 

The  Council  established  an  ad  hoc 
Groundfish  PEIS  Oversight  Committee 
(Committee)  shortly  after  NMFS  began 
preparation  of  the  draft  PEIS.  The 
Committee  met  twice  during  2002  to 
advise  the  drafting  team  and  help 
develop  a  range  of  alternatives  for 
managing  the  Pacific  Coast  groimdfish 
fishery.  The  Council  adopted  the 
alternatives  recommended  by  the 
Committee  in  October  2002.  The 
Committee  met  again  on  April  22-23, 
2003,  and  reviewed  the  status  of  the 
PEIS  and  the  edternatives  under 
consideration.  The  Committee  reviewed 
the  events  leading  up  to  initiation  of  the 
PEIS  and  subsequent  to  the  initial 
scoping  period.  The  consensus  of  the 
Committee  was  to  narrow  the  scope  of 
the  PEIS  to  deal  with  bycatch  issues. 
The  Committee  prepared  a  revised  set  of 
alternatives  to  encompass  the  range  of 
approaches  to  resolve  bycatch  and 
incidental  catch  monitoring,  reporting 
and  reduction  issues.  The  following 
chronology  siunmarizes  the  basis  for  the 
Committee's  recommendation  to  focus 
this  PEIS  more  narrowly  on  bycatch. 

Immediately  before  and  since  the 
initial  scoping  period  (April-June, 
2001),  several  events  and  activities  have 
occurred  that  have  substantially  affected 
the  groimdfish  management  program.  In 
December  2000,  NMFS  approved 
Amendment  13  to  the  FMP,  which  was 


designed  to  implement  bycatch 
management  measures  to  bring  the  FMP 
into  compliance  with  the  Magnuson- 
Stevens  Act.  In  January  2001,  NMFS 
determined  that  widow  and 
darkblotched  rockfishes  were 
overfished,  and  implemented  the 
Coimcil's  recommendations  to  impose 
broad  harvest  reductions  to  restrict  the 
take  of  canary  rockfish  (also  designated 
overfished)  and  darkblotched  rockfish. 
Soon  after  the  PEIS  scoping  comment 
period  closed,  a  group  of  environmental 
organizations  filed  suit  on  NMFS' 
approval  of  Amendment  13,  claiming 
NMFS  had  not  considered  all  reasonable 
bycatch  management  and  reduction 
alternatives.  As  explained  below,  the 
Court  ultimately  agreed  with  the 
plaintiffs. 

NMFS  prepared  a  scoping  summary 
report  and  made  it  available  in  August 

2001.  The  agency  immediately  began 
working  with  the  Council  to  develop  a 
range  of  alternatives  for  consideration 
and  analysis  in  the  PEIS.  In  January 

2002,  yelloweye  rockfish  and  Pacific 
whiting  were  determined  to  be 
overfished.  In  February  2002,  NMFS 
determined  the  analytical  requirements 
for  a  programmatic  EIS  were  different 
from  those  envisioned  for  EFH,  and 
decided  to  prepare  a  separate  EIS  to  deal 
exclusively  with  EFH  issues.  In  April, 
Amendment  13  was  declared  inv^id  by 
Federal  District  Court  and  remanded  to 
the  agency.  In  Jime,  initial  rebuilding 
analyses  for  bocaccio  and  canary 
rockfish  indicated  extensive  harvest 
restrictions  were  needed  immediately  in 
order  to  meet  the  rebuilding  mandates. 
In  response,  the  Council  delayed 
adoption  of  the  PEIS  alternatives  in 
order  to  concentrate  on  preparing  an 
immediate  response  to  the  new 
scientific  information.  Major  groundfish 
fishery  closures  were  imposed  mid- 
season,  and  proposals  for  further 
restrictions  were  developed  and 
evaluated  as  part  of  the  annual 
management  process  for  the  2003 
fishing  year.  The  Coimcil  prepared  an 
EIS  in  conjunction  with  its  management 
recommendations  (referred  to  as  the 
"annual  specifications"),  evaluating  the 
impacts  of  the  proposed  management 
measures  on  the  biological  resources 
and  the  social  and  economic 
environment.  NMFS  approved  the 
Council's  recommendations  and  issued 

a  rule  effectively  closing  much  of  the 
outer  continental  shelf  from  the  border 
with  Canada  to  the  border  with  Mexico. 
Vessel  catch  allowances  were  developed 
through  the  use  of  a  computer  model 
that  applies  observed  catch  ratios  of 
various  depleted  and  healthy  stocks  to 


the  available  amounts  of  overfished 
stocks,  hi  April  2003,  NMFS  and  the 
Council  became  aware  that  data  from 
the  2001-2002  Federal  observer 
program  clearly  demonstrated  some 
ratios  substantially  underestimated  the 
catches  of  bocaccio  and  canary  rockfish. 
NMFS  implemented  additional  fishery 
restrictions  on  May  1,  2003  (68  FR 
23901,  May  6,  2003). 

NMFS  believes  the  most  critical  need 
at  this  time  is  improvement  of  the  catch 
monitoring  program  and  development  of 
a  system  to  enhance  individual  vessel 
flexibility  and  accountability,  including 
opportunities  and  incentives  to  improve 
the  selectivity  of  fishing  operations.  The 
current  management  program  provides 
little  opportunity  or  incentive  for 
individuals  to  improve  their  catch 
selectivity  (i.e.,  avoid  overfished 
species).  Changes  to  the  bycatch 
reduction  program  may  require 
revisions  to  the  catch  and  bycatch 
reporting  aad  monitoring  systems. 
NMFS  believes  these  issues  should  be 
the  sole  focus  of  the  current  PEIS.  The 
current  need  is  to  focus  the  analysis  on 
bycatch,  incidental  catch,  and  discard 
issues.  A  determination  will  be  made 
cifter  consulting  with  the  Council  at  its 
June  2003  meeting. 

NMFS  invites  written  public 
comment  on  these  issues  until  June  13. 
On  June  16,  2003,  at  7:30  p.m.,  NMFS 
will  hold  a  public  forum  in  conjunction 
with  the  Council  meeting  in  Foster  City, 
CA.  Scoping  documents  which  identify 
the  management  issues,  initial 
alternatives,  and  an  outline  of  the 
proposed  analysis  are  available  on 
request  (see  FOR  FURTHER 
INFORMATION  CONTACT,  above)  and 
will  also  be  posted  on  the  NOAA 
Fisheries  Northwest  Region  website 
[http://www.nwr.noaa.gov/lsustfsh/ 
gdfsh01.htm).  Additional  copies  will  be 
available  at  the  scoping  meeting. 

Special  Accommodations 

These  meetings  are  accessible  to 
people  with  physical  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carolyn  Porter, 
503-820-2280  (voice)  or  503-820-2299 
(fax),  at  least  5  days  prior  to  the 
scheduled  meeting  date. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  May  12,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fistieries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12315  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  3510-22-S 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Draft  Amendment  to  ttte  Army 
Alternate  Procedures 

agency:  Advisory  Coimcil  on  Historic 

Preservation. 

ACTION:  Notice  of  intent  to  amend  the 

Army  Alternate  Procediures. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  ("ACHP") 
proposes  to  amend  the  Army  Alternate 
Procedures  ("AAP")  which  were 
approved  by  the  ACHP  on  July  13,  2001. 
liie  AAP  provide  the  Army  with  an 
alternate  way  to  comply  with  the 
historic  preservation  review  process 
mandated  by  the  National  Historic 
Preservation  Act.  The  proposed 
amendment  wdll  allow  the  Chairman  of 
the  ACHP  to  approve  administrative  and 
technical  amendments  to  the  AAP. 
DATES:  Submit  comments  on  or  before 
June  16,  2003. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  amendment  to 
Mr.  David  Berwick,  Army  Program 
Manager,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  NW.,  Suite  809,  Washington, 
DC  20004.  Fax  (202)  606-8672.  You  may 
submit  electronic  comments  to: 
dberwick@achp.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Berwick,  202-606-8505. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act  requires  Federal 
agencies  to  consider  the  effects  of  their 
undertakings  on  historic  properties  and 
provide  the  ACHP  a  reasonable 
opportunity  to  comment  with  regard  to 
such  imdertakings.  The  Council  has 
issued  the  regulations  that  set  forth  the 
process  through  which  Federal  Agencies 
comply  with  these  responsibilities. 
Those  regulations  are  codified  under  36 
CFR  part  800  ("Section  106 
regulations"). 


The  ACHP  can  allow  agencies  to 
streamline  the  regular  Section  106 
review  process  through  alternate 
procedures  authorized  pursuant  to  36 
CFR  800.14(a).  Instead  of  going  through 
each  of  the  steps  detailed  in  subpart  B 
of  the  Section  106  regulations,  an 
agency  can  meet  its  Section  106 
responsibilities  by  following  an 
alternate  procedure  approved  for  agency 
implementation  by  the  ACHP. 

On  July  13,  2001,  the  ACHP  approved 
the  Alternate  Procedures  proposed  by 
the  Department  of  the  Army  ("Army") 
for  implementation  at  its  installations. 
These  procedures  allow  installation 
commanders  to  elect  to  follow  the  AAP 
or  continue  to  follow  the  ACHP's 
Section  106  regulations.  As  currently  ' 
written,  neither  the  AAP  nor  the 
Sectionl06  regulations  provide  a 
process  for  amending  previously 
approved  alternate  procedures  without 
going  back  to  the  ACHP  membership  for 
approval. 

Both  the  Army  and  the  ACHP  have 
determined  that  there  may  be  times  at 
which  the  AAP  need  to  be  revised  to 
take  into  account  changes  internal  to  the 
Army.  The  proposed  amendment  would 
allow  administrative  and  technical 
changes  to  be  made  to  the  AAP,  and 
approval  of  these  changes  would  be 
made  by  the  Chairman  of  the  ACHP. 
Changes  allowed  under  this  amendment 
would  be  changes  to  the  AAP  of  a  minor 
nature  that  do  not  have  an  effect  on  the 
roles  of  consulting  parties  in  the 
process.  The  amendment  would  limit 
changes  to  those  having  an  effect  solely 
on  the  Army.  Changes  that  would  affect 
the  role  of  consulting  parties  under  the 
AAP  would  continue  to  require  the 
approval  of  the  full  ACHP  membership 
after  consultation  with  consulting 
parties  and  the  general  public. 

You  can  find  a  full  copy  of  the  present 
version  of  the  AAP  at  67  FR  10138 
(March  6,  2002)  and  on  the  Internet  at 
http://www.achp.gov/anny.htinl. 

Amendment  to  the  Aimy  Alternate 
Procedures 

For  the  reasons  stated  above,  the 
ACHP  proposes  to  amend  the  AAP  as 
follows: 

Add  the  following  subsection  to  the 
end  of  section  7.1  (Council  Review  of 
Army  Section  106  Compliance)  of  the 
AAP: 

(d)  Upon  request  by  Headquarters, 
Department  of  the  Army,  the  Council 
may  adopt  technical  and/or 


administrative  amendments  to  the  Army 
Alternate  Procedures.  Such 
amendments  will  take  effect  upon 
approval  by  the  Council's  Chairman. 
The  Coimcil  shall  publish  in  the 
Federal  Register  a  notice  of  such 
amendment  within  30  days  after  their 
approval.  Technical  and  administrative 
amendments  shall  not  modify  the  role  of 
consulting  parties  in  the  Army  Alternate 
Procedures. 

Authority:  36  CFR  800.14(A). 
Dated:  May  12,  2003. 
Sharon  Conway, 

Acting  Executive  Director. 

(FR  Doc.  03-12200  Filed  5-15-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

May  9.  2003. 

The  Department  of  Agriculture  has 
submitted  the  foUovnng  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency.lncluding  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602.  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 


26560 


Federal  Register / Vol.  68.  No.  95 /Friday,  May  16,  2003 /Notices 


Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  infonnation  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Economic  Research  Service 

Title:  Estimating  Consumer  Benefits  of 
Improving  Food  Safety. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  The  U.S. 
Department  of  Agriculture  has  the 
responsibility  to  ensure  that  meat  and 
poultry  products  are  safe  for  human 
consumption.  The  Economic  Research 
Service  (ERSj  has  the  responsibility  to 
conduct  economic  research  on  the 
economic  benefits  and  costs  of  policies 
and  program  designed  to  reduce  and 
prevent  illnesses  caused  by  microbial 
pathogens.  ERS  has  estimated  the  cost  of 
medical  treatment  and  lost  productivity 
and  premature  death  from  diseases 
caused  by  five  microbial  pathogens  at 
$6.9  billion  annually.  These  costs 
understate  the  true  social  costs  of  these 
illnesses  since  they  do  not  measure  the 
consumer's  willingness  to  pay  to 
prevent  food  borne  disease.  ERS  will 
collect  information  using  two  siu^^eys. 

Need  and  Use  of  the  Information:  ERS 
will  collect  infonnation  to  determine  (1) 
the  extent  to  which  a  willingness  to  pay 
approach  would  boost  assessments  of 
the  economic  value  of  reductions  in 
fobdbome  illnesses,  and  (2)  to  identify 
factors  that  influence  consumers' 
valuation  of  these  reductions,  including 
personal  and  household  characteristics, 
and  infonnation  the  consumer  receives 
about  foodborne  illness. 

Description  of  Respondents: 
Individuals  or  households,      -i^  ^ 

Number  of  Respondents:  2.900. 

Frequency  of  Responses:  Reporting; 
Other  (once  and  3  times). 

Total  Burden  Hours:  1,950. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  National  Poultry  Improvement 
Plan  (NPIP). 

OMB  Control  Number:  0579-0007. 

Summary  of  Collection:  The  National 
Poultry  Improvement  Plan  (NPIP)  is  a 
voluntary  Federal-State-industry 
mechanism  for  controlling  certain 
poultry  diseases  and  for  improving 
poultry  flocks  and  products  through 
disease  control  techniques.  The 
National  Turkey  Improvement  Plan  was 


combined  with  the  NPIP  in  1970  to 
create  the  NPIP,  as  it  now  exists.  Emu, 
rhea,  ostrich,  and  cassowary  breeding 
flocks  are  also  allowed  participation  in 
the  plan.  The  effective  implementation 
of  the  NPIP  necessitates  the  use  of 
several  information  collection  activities, 
including  sentinel  bird  identification,  as 
well  as  the  creation  and  submission  of 
flock  testing  reports,  sales  reports, 
breeding  flock  participation  summaries, 
hatchery  participation  summaries, 
salmonella  investigation  reports, 
salmonella  serotyping  requests,  and 
small  chick  order  printouts.  Authority 
for  this  program  is  contained  in  the  U.S. 
Department  of  Agriculture  Organic  Act 
of  1944,  as  amended  (7  U.S.C.  429).  The 
cooperative  work  is  carried  out  through 
a  Memorandum  of  Understanding  with 
the  participating  States. 

Need  and  Use  of  the  Information: 
Information  is  collected  from  various 
types  of  poultry  breeders  and  flock 
owners  to  determine  the  number  of  eggs 
hatched  and  sold  as  well  as  to  report 
outbreaks  of  diseases.  This  information 
allows  APHIS  officials  to  track,  control, 
and  prevent  many  types  of  poultry 
diseases. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Federal 
Government;  Farms. 

Number  of  Respondents:  19,086. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  37,899. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare. 

OMB  Control  Number:  0579-0036. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AWA) 
(Pub.  L.  89-544)  enacted  August  24, 
1966,  required  the  U.S.  Department  of 
Agriculture,  to  regulate  the  humane  care 
and  handling  of  dog,  cats,  guinea  pigs, 
hamster,  rabbits,  and  nonhuman 
primates.  The  legislation  was  the  result 
of  extensive  demand  by  organized 
animal  welfare  groups  and  private 
citizens  requesting  a  Federal  law 
covering  the  transportation,  care,  and 
handling  of  laboratory  animals.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  Regulatory 
Enforcement  and  Animal  Care  (AC)  has 
the  responsibility  to  enforce  the  Animal 
Welfare  Act  (7  U.S.C.  2131-2156)  and 
the  provisions  of  9  CFR,  Subchapter  A, 
which  implements  the  Animal  Welfare 
Act.  The  purpose  of  the  AWA  is  to 
insure  that  animal  use  in  research 
facilities  or  exhibition  piurposes  are 
provided  humane  care  and  treatment. 
APHIS  will  collect  information  using 
several  forms. 


Need  and  Use  of  the  Infonnation: 
APHIS  will  collect  health  certificates, 
program  of  veterinary  care,  application 
for  license  and  record  of  acquisition, 
disposition  and  transportation  of 
animals.  The  information  is  used  to 
ensure  those  dealers,  exhibitors,  ' 

research  facilities,  carriers,  etc.,  are  in 
compliance  with  the  Animal  Welfare 
Act  and  regulations  and  standards 
promulgated  under  this  authority  of  the 
Act. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  7,288. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  98,501. 

Food  Safety  and  Inspection  Service 

Title:  Exportation,  Transportation, 
and  Importation  of  Meat  and  Poultry 
Products. 

OMB  Control  Number:  0583-0094. 

Summary  of  Collection:  The  Food 
Safety  and  Inspection  Service.  (FSIS) 
has  been  delegated  the  authority  to 
exercise  the  functions  of  the  Secretary 
as  provided  in  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.)  and  the  Poultry  Products 
hispection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.).  These  statutes  mandate  that  FSIS 
protect  the  public  by  ensuring  that  meat 
and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged.  FSIS 
requires  that  meat  and  poultry 
establishments  exporting  products  to 
foreign  coimtries  complete  an  export 
certificate.  Meat  and  poultry  products 
not  marked  with  the  mark  of  inspection 
and  shipped  from  one  official 
establishment  to  another  for  further 
processing  must  be  transported  under 
FSIS  seal  to  prevent  such  unmarked 
product  from  entering  into  commerce. 
To  track  product  shipped  under  seal, 
FSIS  requires  shipping  establishments 
to  complete  a  form  that  identifies  the 
type,  amount,  and  weight  of  the 
product.  Foreign  countries  exporting 
meat  and  poultry  products  to  the  U.S. 
must  establish  eligibility  for  importation 
of  product  into  the  U.S.,  and  annually 
certify  that  their  inspection  systems  are 
"equivalent  to"  the  U.S.  inspection 
system.  Meat  and  poultry  products 
intended  for  import  into  the  U.S.  must 
be  accompanied  by  a  health  certificate, 
signed  by  an  official  of  the  foreign 
government,  stating  that  the  products 
have  been  produced  by  certified  foreign 
establishments. 

Need  and  Use  of  the  Infonnation: 
FSIS  wrill  collect  information  to  identify 
the  type,  amount,  weight,  destination, 
and  originating  country  of  the  meat  and 
poultry.  FSIS  will  use  the  information  to 


verify  that  a  meat  or  poultry  product 
intended  for  import  has  baen  prepared 
in  a  plant  certified  to  prepare  product 
for  export  to  the  U.S.  FSIS  will  use  the 
information  from  the  forms  in  its  annual 
Report  to  Congress. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  5,533. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  127,838. 

Food  and  Nutrition  Service 

Title:  7  CFR  Part  245  Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals. 

\OMB  Control  Number:  0584-0026. 

Summary  of  Collection:  Under  the 
National  School  Limch  Program  (NSLP). 
each  school  year  food  authorities 
distribute  applications  for  free  and 
reduce  price  meals  benefits  to 
households  of  enrolled  children. 
Households  who  want  to  receive  free 
and  reduced  price  meal  benefits  for 
their  children  complete  the  information 
required  on  the  application  and  return 
the  application  to  the  school  food 
authority.  As  specified  in  7  CFR  245.6a, 
school  food  authorities  must  verify  the 
eligibilify  information  on  a  sampl^  of 
the  free  and  reduced  price  meal 
applications  approved  in  any  given 
school  year.  Several  data  sources 
including  the  eligibility  verification 
performed  by  school  districts  indicate 
that  a  significant  and  increasing  number 
of  ineligible  children  are  being  certified 
for  free  and  reduced  price  meals 
benefits.  The  Food  and  Nutrition 
Service  (FNS)  amended  the  reporting 
and  recordkeeping  requirements  relating 
to  the  verification  of  applications  for 
free  and  reduced  jM-ice  meal  benefits. 
School  food  authorities  will  be  requfred 
to  report  verification  activity  and  results 
to  their  respective  State  agencies.  The 
State  agencies  will  summarize  and 
report  school  food  authority  level  data 
to  FNS. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  using  various 
forms  to  evaluate  the  results  in  the 
context  of  State  and  nationwide  data. 
The  data  collection  will  result  in 
improvement  of  FNS  understanding  of 
the  operations  of  the  eUgibility 
determination  and  verification  process 
in  the  targeting  of  monitoring  and 
technical  assistance  efforts  and 
resources  on  areas  of  households  with 
the  likelihood  of  problems.  Without  the 
information  NSLP  integrity  is 
compromised,  Federal  and  State 
education  funds  are  being  mistreated, 
and  FNS  Audit/Financial  Statements  are 
jeopardized. 
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Description  of  Respondents: 
Individuals  or  household;  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  4,260,544. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Biennially; 
Annually;  Other  (triennially). 

Total  Burden  Hours:  1,048,769. 

Food  and  Nutrition  Service  '  ^ 

Title:  Report  of  School  Program 
Operations. 

OMB  Control  Number:  0584-0280. 

Summary  of  Collection:  The  National 
School  Lunch  Act,  as  amended, 
authorizes  the  Summer  Food  Service 
Program  (SFSP)  for  Children,  which  is 
administered  by  the  Food  and  Nutrition 
Service  (FNS).  The  purpose  of  the  SFSP 
is  to  provide  nutrition  meals  to  children 
from  low-income  areas  during  periods 
when  schools  are  not  in  session. 
Information  is  gathered  from  state 
agencies  and  other  organizations 
wishing  to  participate  in  the  program  to 
determine  eligibility.  If  selected, 
additional  reporting  requfrements  apply 
to  determine  the  amoimt  of  meals 
served  and  other  program  volume 
information.  FNS  uses  a  variety  of  forms 
to  collect  information. 

Need  and  Use  of  the  Information:  FNS 
uses  the  information  collected  to 
determine  an  organization's  eligibility, 
to  monitor  program  performance  for 
compliance  and  reimbursement 
purposes. 

Description  of  Respondents: 
Individuals  or  household;  Not-for-profit 
institutions;  Federal  Government;  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  76,737. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly;  Monthly. 

Total  Burden  Hours:  328,068. 

National  Agricultural  Statistics  Service 

Title:  Floriculture  Survey. 

OMB  Control  Number:  0535-0093. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
Statistics  (NASS)  is  to  prepare  current 
official  State  and  national  estimates  of 
crop  and  livestock  production.  Since 
1985  Congress  has  provided  funds  to 
conduct  an  aimual  Commercial 
Floricultiu-e  Survey  that  provides  basic 
data  on  this  important  and  growing 
industry.  General  authority  for  these 
data  collection  activities  is  granted 
under  U.S.  Code  Title  7,  Section  2204. 
This  statute  specifies  that  "The 
Secretary  of  Agriculture  shall  procure 
and  preserve  all  information  concerning 
agriculture  which  can  be  obtain  by  the 
collection  of  statistics  *  *  *  and  shall 
distribute  them  among  agriculturists". 


The  floriculture  industry  accounts  for 
about  7  percent  of  agricultural  cash 
receipts  at  the  U.S.  level.  A  survey  is 
conducted  in  36  states,  which  ensures 
97  percent  coverage  of  the  U.S.  value  of 
production. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  to  assess 
alternative  agriculture  opportunities. 
Data  from  the  survey  will  provide 
statistics  for  Federal  and  State  agencies 
to  monitor  the  use  of  agricultural 
chemicals.  If  the  information  is  not 
collected,  data  users  could  not  keep 
abreast  of  changes. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  13,700. 

Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Hours:  6,587. 

Rural  Utilities  Service 

Title:  Request  for  Approval  to  Sell 
Capital  Assets. 

OMB  Control  Number:  0572-0020. 

Summary  of  Collection:  The  Riu^ 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  U.S.  Department  of  Agriculture 
(USDA).  It  maices  mortgage  loans  and 
loan  guarantees  to  finance  electric, 
telecommunications,  and  water  and 
waste  facilities  in  rural  areas.  In 
addition  to  providing  loans  and  loan 
guarantees,  one  of  RUS'  main  objectives 
is  to  safeguard  loan  security  until  the 
loan  is  repaid.  RUS  manages  loan 
programs  in  accordance  with  the  Rural 
Electrification  Act  of  1936,  7  U.S.C.  901 
et.  seq.,  as  amended,  (RE  ACT)  and  as 
prescribed  by  Office  of  Management  and 
Budget  (OMB)  Circular  A-129,  Policies 
for  Federal  Credit  Programs  and  Non- 
Tax  Receivables,  which  states  that 
agencies  must,  based  on  a  review  of  a 
loan  application,  determine  that  an 
applicant  complies  with  statutory, 
regulatory,  and  administrative  eligibility 
requirements  for  loan  assistance. 

Need  and  Use  of  the  Information: 
RUS  bonower  will  use  form  369, 
Request  for  Approval  to  sell  capital 
assets, .to  seek  agency  permission  to  sell 
some  of  its  assets.  The  form  is  used  to 
collect  detailed  information  regarding 
the  proposed  sale  of  a  portion  of  the 
borrower's  systems.  RUS  will  collect 
information  to  determine  whether  or  not 
the  agency  should  approve  a  sale  and  to 
keep  track  of  what  property  exists  to 
secure  the  loan.  If  the  information  in 
Form  369  is  not  collected  when  capital   ' 
assets  are  sold,  the  capital  assets 
securing  the  Government's  loans  could 
be  liquidated  and  the  Government's 
security  either  eliminated  entirely  or 
diluted  to  an  undesirable  level. 
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Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  5. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  15. 

Rural  Utilities  Service 

Title:  Lien  Accommodations  and 
Subordinations  7  CFR  Part  1717, 
Subpart  R  and  S. 

OMB  Control  Number:  0572-0100. 

Summary  of  Collection:  The  Rural 
Electrification  Act  (RE  Act)  of  1936,  7 
U.S.C.  901  et.  seq..  as  amended, 
authorizes  and  empowers  the 
Administrator  of  the  Rural  Utilities 
Service  (RUS)  to  make  loans  in  the 
several  States  and  territories  of  the 
United  States  for  rural  electrification 
and  the  furnishing  electric  energy  to 
persons  in  rural  areas  who  are  not 
receiving  central  station  service.  The  RE 
Act  also  authorizes  and  empowers  the 
Administrator  of  RUS  to  provide 
financial  assistance  to  borrowers  for 
piuposes  provided  in  the  RE  Act  by 
accommodating  or  subordinating  loans 
made  by  the  National  Rural  Utilities 
Cooperative  Finance  Corporation,  the 
Federal  Financing  Bank,  and  other 
lending  agencies. 

Need  and  Use  of  the  Information: 
RUS  will  used  the  information  to 
determine  an  applicant's  eligibility  for  a 
lien  accommodation  or  lien 
subordination  under  the  RE  Act; 
monitor  the  compliance  of  borrowers 
with  debt  covenants  and  regulatory 
requirements  in  order  to  protect  loan 
security;  and  subsequently  to  granting 
the  lien  accommodation  of  hen 
subordination,  administer  each  so  as  to 
minimize  its  cost  to  the  Government.  If 
the  information  were  not  collected,  RUS 
would  not  be  able  to  accomplish  their 
statutory  goals. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  6. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  19. 

Rural  Utilities  Service 

Title:  7  CFR  1717  Subpart  D,  Mergers 
and  Consolidations  of  Electric 
Borrowers. 

OMB  Control  Number:  0572-0114. 

Sunimary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
of  the  U.S.  Department  of  Agriculture.  It 
makes  mortgage  loans  and  loan 
guarantees  to  finance  electric, 
telecommunications,  water  and  waste 
and  water  facilities  in  rural  areas.  Loan 
programs  are  managed  in  accordance 


with  the  Rural  Electrification  Act  (RE 
Act)  of  1936,  7  U.S.C.  901  et  seq.,  as 
amended  and  as  prescribed  by  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-129.  Policies  for 
Federal  Credit  Programs  and  Non-tax 
Receivable,  states  that  agencies  must 
base  on  a  review  of  a  loan  application 
deftermine  that  an  applicant  complies 
with  statutory,  regulatory,  and 
administrative  eligibility  requirements 
for  loan  assistance. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
streamline  procediu^es  and  allow 
borrowers  the  flexibility  to  meet  new 
business  challenges  and  opportimities. 
The  information  is  necessary  for  RUS  to 
conduct  business  with  successor  entity 
while  protecting  the  security  of 
Government  loans  and  avoiding  defaults 
and  to  grant  merger  approval  when 
required. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  18. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  184. 

Rural  Housing  Service 

Title:  7  CFR.1944-N,  "Housing 
Preservation  GrantProgram". 

OMB  Control  Number:  0575-0115. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  authorized  to 
make  grants  to  eligible  applicants  to 
provide  repair  and  rehabilitation 
assistance  so  that  very  low  and  low- 
income  rural  residents  can  obtain 
adequate  housing.  Such  assistance  is 
made  by  grantees  to  very  low  and  low- 
income  persons,  and  to  co-ops.  Grant 
funds  are  used  by  grantees  to  make 
loans,  grants,  or  other  comparable 
assistance  to  eligible  homeowners, 
rental  luait  owners,  and  co-ops  for  repair 
and  rehabilitation  of  dwellings  to  bring 
them  up  to  code  or  minimum  property 
standards.  These  grants  were 
established  by  Public  Law  98-181,  the 
Housing  Urban  Rural  Recovery  Act  of 
1983,  which  amended  the  Housing  Act 
of  1949  (Pub.  L.  93-383). 

Need  and  Use  of  the  Information: 
RHS  will  collect  information  to 
determine  eligibility  for  a  grant  to  justify 
its  selection  of  the  applicant  for 
funding;  to  report  program 
accomplishments  and  to  justify  and 
support  expenditure  of  grant  funds.  RHS 
uses  the  information  to  determine  if  the 
grantee  is  complying  with  its  grant 
agreement  and  to  make  decisions 
regarding  continuing  with  modifying,  or 
terminating  grant  assistance.  If  the 
information  is  not  collected  and 
presented  to  RHS,  the  Agency  could  not 


monitor  the  program  or  justify 
disbursement  of  grant  funds. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Individuals  or  households;  State, 
Local  or  Tribal  Goveniment 

Number  of  Respondents:  2,050. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Quarterly. 

Total  Burden  Hours:  10,814. 

Agricultural  Marketing  Service 

Title:  Customer  Service  Survey  for 
USDA— Donated  FoodProducts. 

OMB  Control  Number:  0581-0193. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  of  1946 
authorizes  the  Secretary  of  Agriculture 
to  provide  consumers  with  voluntary 
Federal  meat  grading  and  certification 
services  that  facilitate  the  marketing  of 
meat  and  meat  products.  These  services 
are  provided  xmder  the  authority  of  7 
CFR  part  54 — Meats,  Prepared  Meats, 
and  Meat  Products  (Grading, 
Certification,  and  Standards).  An  annual 
customer  service  survey  is  used  to 
gather  information  fit)m  its  customers  to 
determine  the  quality  of  service 
provided.  Once  an  applicant  request 
services,  there  is  no  way  to  determine 
the  qu^ty  of  service  that  is  provided. 

Need  and  Use  of  the  Information: 
Agricultural  Marketing  Service  will 
collect  information  to  evaluate  services 
and  assist  in  plaiming  and  managing  the 
program.  The  information  from  the 
siuT/ey  is  strictly  voluntary  and  will  be 
used  to  continually  improve  the 
services. 

Description  of  Respondents:  Business 
or  other-for-jjrofit. 

Number  of  Respondents:  450. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  32. 

Food  and  Nutrition  Service 

Title:  Food  Stamp  Program — Store 
Applications. 

OMB  Control  Number:  0584-0008. 

Summary  of  Collection:  Section  9(a) 
of  the  Food  Stamp  Act  of  1977  as 
amended,  (7  U.S.C.  2011  et  seq.) 
requires  retail  food  stores  to  submit 
applications  to  the  Food  and  Nutrition 
Service  (FNS)  for  approval  prior  to 
participating  in  the  Food  Stamp 
Program.  FNS  field  offices  review 
retailer  applications  to  ensure  that  the 
store  is  eligible  and  then  authorize  or 
deny  a  store  to  accept  and  redeem  Food 
Stamp  Program  benefits.  The  need  to 
collect  information  is  established  imder 
the  Act  to  determine  the  eligibility  of 
retail  food  stores,  wholesale  food 
concerns,  and  food  service  organizations 
applying  for  authorization  to  accept  and 
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redeem  food  stamp  benefits,  to  monitor 
these  firms  for  continued  eligibility,  to 
sanction  stores  for  non-compliance  with 
the  Act,  and  for  program  management. 
FNS  will  collect  information  using 
fonfis  FNS-252,  Food  Stamp  Program 
Application  for  Store,*and  FNS  252-2. 
Meal  Service  Application. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  determine  a 
firm's  eligibility  for  participation  in  the 
Food  Stamp  Program,  program 
administration,  compliance  monitoring, 
investigations,  and  for  sanctioning 
stores  foimd  to  be  violating  the  program. 
FNS  is  also  responsible  for  requiring 
updates  to  application  information  and 
reviewing  that  information  to  determine 
whether  or  not  the  retail  food  store, 
wholesale  food  concern,  or  food  service 
organization  continues  to  meet 
eUgibility  requirements.  Owners 
Employer  Identification  Numbers  (EIN) 
and  Social  Security  Numbers  (SSN)  may 
be  disclosed  to  and  used  by  Federal 
agencies  or  instnunentalities  that 
otherwise  gave  access  to  EINs  and  SSNs. 
FNS  and  other  Federal  Government 
agencies  examine  such  information 
during  compliance  reviews,  audit 
review,  special  studies  or  evaluation 
efforts. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions;  Farms;  Federal 
Government. 

Number  of  Respondents:  34,888. 

Frequency  of  Responses:  Third  party 
disclosure;  Reporting:  On  occasion. 

Total  Burden  Hours:  7,309. 

Sondra  Blakey, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  03-12067  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3410-01-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Black  Hills  National  Forest,  Mystic 
Ranger  District,  South  Dakota,  Prairie 
Project  Area  Proposal  and  Analysis 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  This  notice  revises  an  earUer 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  on  a 
proposal  to  implement  multiple 
resource  management  actions  within  the 
Prairie  Project  Area  as  directed  by  the 
Black  Hills  National  Forest  Land  and 
Resource  Management  Plan  and 
National  level  initiatives  and  policy 


such  as  the  National  Fire  Plan  and  the 
Healthy  Forest  Initiative.  The  Prairie 
Project  Area  covers  about  29,000  acres 
of  National  Forest  System  land  and 
about  6,300  acres  of  interspersed  private 
land  within  the  lower  rapid  Creek 
watershed  direcUy  west  of  Rapid  City, 
South  Dakota.  Proposed  actions  include: 
Promoting  natural  fuel  breaks  (via 
vegetation  treatment)  to  reduce  potential 
for  large-scale  intense  wildfire; 
Reducing  fuels  that  currently  exist  and 
fuel  created  by  vegetation  treatment 
within  the  wildland-urban  interface; 
Improving  wildlife  habitat  to  protect 
critical  big  game  winter  range  and 
habitat  for  a  variety  of  plant  and  animal 
species;  Supporting  the  preceding 
actions  using  commercial  and  non- 
commercial Vegetation  treatments  on  an 
estimated  11,900  acres  to  reduce  the 
density  of  pine  trees;  Providing  a  mix  of 
motorized  and  non-motorized  use 
opportunities. 

DATES:  The  draft  environmental  impact 
statement  is  expected  to  be  available  for 
public  review  by  May  2003  and  the  final 
environmental  impact  statement  is 
expected  to  be  completed  by  September 
2003. 

ADDRESSES:  Send  written  comments  on 
the  DEIS  to  Robert  J.  Thompson,  District 
Ranger,  Black  Hills  National  Forest, 
Mystic  Ranger  District,  803  Soo  San 
Drive,  Rapid  City,  South  Dakota  57702. 
Telephone  Number  (605)  343-1567. 
Email: 

mailroom_r2blackhills@fs.fed. us. 
With  "Prairie"  as  subject. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phill  Gnmistrup,  Project  Coordinator, 
Black  Hills  National  Forest,  Mystic 
Ranger  District,  at  above  address,  phone 
(605)  343-1567. 
SUPPLEMENTARY  INFORMATION: 

This  revised  Notice  of  Intent  updates 
the  original  NOI  which  appeared  Friday. 
July  12.  2002.  in  the  Federal  Register 
(67  FR  pg.  46165).  The  actions  proposed 
are  in  response  to  management  direction 
provided  by  the  Black  Hills  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  and  National-level 
initiatives  and  policy  cited  in  the 
summary  above.  The  site  specific 
actions  are  proposed  to  reduce  the 
potential  for  catastrophic  wildfire  in 
this  ponderosa  pine-dominated  urban- 
interface  setting.  The  project  area  lies 
along  the  east  side  of  the  Black  Hills 
National  Forest  and  direcUy  west  of 
Rapid  City.  South  Dakota.  Issues 
include:  Fire  and  fuels  hazard  in  the 
wildland-urban  interface;  support  and 
opposition  to  vegetation  treatment  such 
as  timber  harvest;  impacts  of  vegetation 
treatment  and  multiple  forest  uses  on 
wildlife  habitat;  conflicting  motorized 


and  non-motorized  use  and  travel 
management  issues;  maintaining  and 
improving  developed  and  dispersed 
recreation  opportunities. 

Purpose  and  Need  for  Action 

The  purpose  of  and  need  for  the 
actions  proposed  in  the  Prairie  Project  is 
to:  Reduce  the  potential  for  large-scale 
intense  wildfire,  reduce  fuel  loads  and 
assure  access  for  fire  protection:  protect 
big  game  winter  range  and  provide 
habitat  for  a  variety  of  plant  and  animal 
species;  and  provide  for  a  variety  of 
recreation  opportunities  including 
motorized  and  non-motorized  uses 
while  moving  toward  or  meeting  related 
Forest  Plan  Goals  and  Objectives, 
consistent  with  Forest  Plan  Standards 
and  Guidelines. 

Proposed  Action 

This  revised  NOI  identifies  the 
changes  made  to  the  proposed  action 
since  the  original  NOI  was  published. 
Adjustments  to  the  proposed  acres  are 
the  result  of  strong  public  feedback 
asking  the  agency  to  be  aggressive  with 
fuels  reduction  and  requesting  that 
vegetative  treatments  be  expanded  to 
areas  not  initially  covered  in  the 
proposal.  Expanding  the  treatments  is 
necessary  to  efficiently  reduce  the 
potential  for  catastrophic  wildfire  to 
communities  at  risk  in  this  wildland- 
urban  interface  area.  Specific 
adjustments  to  the  proposed  action  are 
described  below.  Proposed  actions 
include  the  following: 

•  There  is  no  change  in  the  range  of 
activities  and  treatments  proposed.  The 
treatment  acres  relative  to  fuel  breaks 
and  thiiming  of  ponderosa  pine,  and 
prescribed  burning  have  increased. 

•  Reduce  the  potential  for  large-scale, 
intense  wildfire  by  expanding  the  area 
treated  to  reduce  the  density  of  pine 
fi-om  the  initially  proposed  8.000  acres 
to  about  11,900  acres.  This  may  be  done 
by  using  commercial  timber  harvest  to 
thin  out  commercial  size  trees  and  using 
other  methods  to  thin  small,  non- 
conmiercial  size  trees,  removing 
conifers  from  hardwood  stands  such  as 
aspen,  bur  oak  and  birch  and  by 
expanding  and/or  creating  meadows. 
Thinning  trees  will  reduce  the  potential 
for  spreading  crown  fires  by  providing 
fuels  breaks,  lessening  the  risk  from 
insects  and  disease,  and  by  improving 
stand  growth  and  vigor.  Wood  fiber  will 
be  provided  to  the  local  economy  as  a 
by-product  of  these  actions. 

•  Reduce  the  amount  of  fuel  that 
currently  exists  and  fuel  created  by 
vegetation  treatment  activities. 
Treatment  could  include  lopping, 
chipping,  crushing,  piling  and  burning; 
construction  of  up  to  30  miles  of 
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constructed  fuel  breaks  adjacent  to 
private  property,  particularly  those 
properties  with  houses  and 
subdivisions;  and  increased  prescribed 
burning  of  4,000  acres  to  about  7,500 
acres  in  order  to  have  a  greater  impact 
on  reducing  fuels  and  the  threat  of 
wildfire. 

•  Manage  big  game  winter  range  by 
providing  openings  for  forage  and 
protecting  game  animals  during  the 
critical  winter  period  over  a  large 
portion  of  the  area  by  expanding  area 
closures  to  off-road  motorized  use 
seasonally  or  year-round. 

•  Provide  a  mix  of  motorized  and 
non-motorized  opportunities  in  the  area 
by  designating  some  areas  for  off-road 
ATV/4-wheeler  use  and  other  areas  for 
non-motorized  uses  such  as  hiking, 
mountain  biking  and  walk-in  himting. 

•  It  is  anticipated  that  one  or  more 
Forest  Plan  Amendments  may  be 
necessary  to  implement  the  proposed 
action  or  action  alternatives. 

Responsible  Official 

The  Responsible  Official  for  this 
decision  will  be  John  C.  Twiss,  Forest 
Supervisor,  Black  Hills  National  Forest, 
25041  North  Hwy.  16,  Custer,  SD  57730. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  whether  or 
not  to  implement  the  proposed  action  or 
alternatives  at  this  time. 

Scoping  Process 

Comments  and  input  regarding  the 
proposal  have  been  received  from  the 
public  emd  other  groups  and  agencies 
during  the  30-day  (plus)  public 
conmient  period  that  took  place  in  July 
and  August  2002.  Response  to  the  draft 
EIS  will  be  sought  from  the  interested 
public  beginning  in  May  2003. 

Comment  Requested 

This  revised  notice  of  intent  simply 
identifies  the  adjustment  and 
refinement  of  the  original  proposed 
action  in  response  to  public  comment 
and  feedback.  There  will  be  no 
additional  scoping  on  this  revised  NOI. 
The  next  opportunity  to  comment  will 
be  on  the  Draft  EIS.  Comments  on  the 
DEIS  will  be  requested  diuing  the  45 
day  comment  period  following  the 
Notice  of  Availability,  anticipated  to  be 
published  in  the  Federal  Register  in 
May  2003  (See  discussion  below). 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  is  being  prepared  for 
comment.  The  comment  period  on  the 


draft  environmental  impact  statement 
will  be  for  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register  in  May  2003.  The 
Forest  Service  believes,  at  this  stage,  it 
is  important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmentaMmpact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15, 
Section  21) 

Dated:  May  12,  2003. 
William  G.  Schleining, 

Acting  Forest  Supervisor. 

[FR  Doc.  03-12235  Filed  5-15-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sunken  Moose  Project;  Chequannegon- 
Nicolet  National  Forest,  Bayfield 
County,  Wl 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice,  intent  to  prepare 
an  environmental  impact  statement. 

SUMMARY:  The  Forest  Service  proposes 
to  implement  land  management 
activities  consistent  with  direction  in 
the  1986  Chequamegon  National  Forest 
Land  and  Resource  Management  Plan. 
Activities  are  proposed  on  National 
Forest  in  an  area  called  "Sunken 
Moose."  This  notice  revises  the 
"responsible  official"  and  updates 
expected  statement  dates. 

DATES:  The  draft  environmental  impact 
statement  is  expected  May  2003  and  the 
final  environmental  impact  statement  is 
expected  September  2003. 

Responsible  Official:  This  Notice 
revises  the  responsible  official  fi'om 
Washburn  District  Ranger  to:  Anne  F. 
Archie,  Forest  Supervisor, 
Chequamegon-Nicolet  National  Forest, 
Park  Falls,  Wisconsin. 

ADDRESSES:  Send  written  comments  to 
Anne  F.  Archie,  Forest  Supervisor, 
Chequamegon-Nicolet  National  Forest, 
1170  4th  Avenue  S,  Park  Falls,  Wl 
54552. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Kiewit,  Project  Leader,  Washburn 
Ranger  District,  P.O.  Box  578, 
Washburn,  Wl  54891  (phone  715/373- 
2667;  or  visit  Sunken  Moose  Web  site  at 
www.fs.fed.us/r9,cnnf/natres/eis/wash/ 
sunkenmoose/index.html). 

SUPPLEMENTARY  INFORMATION:  The 
original  notice  of  intent  to  prepare  the 
Sunken  Moose  environmental  impact 
statement  was  published  in  the  Federal 
Register  on  April  24,  2001  (Vol.  66,  No. 
79,  page  20625,  Tuesday,  April  24, 
2001/Notices).  A  revised  notice  of  intent 
was  published  in  the  Federal  Register 
on  April  16,  2002  (Vol.  67,  No.  73, 
Tuesday,  April  16,  2002/Notices).  The 
April  16,  2002  revision  modified  the 
purpose  and  need  of  the  proposal. 

Dated:  May  8,  2003. 
Anne  F.  Archie, 

Forest  Supervisor.  Chequamegon-Nicolet 

National  Forest;  Parle  Falls,  Wl  54552. 

[FR  Doc.  03-12233  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  AQRieULTURE 
Forest  Service 

McCaslin  Project;  Chequamegon- 
Nicolet  National  Forest,  Oconto  and 
Forest  Counties,  Wl 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice,  intent  to  prepare 
an  environmental  impact  statement. 

SUMMARY:  The  Forest  Service  proposes 
to  implement  land  management 
activities  consistent  with  direction  in 
the  1986  Nicolet  National  Forest  Land 
and  Resource  Management  Plan. 
Activities  are  proposed  on  National 
Forest  in  an  area  called  "McCaslin  ". 
This  notice  revises  the  "responsible 
official"  and  updates  expected 
statement  dates. 

DATES:  The  final  environmental  impact 
statement  is  expected  June  2003. 

Responsible  Official:  This  Notice 
revises  the  responsible  official  fi-om 
Lakewood/Laona  District  Ranger  to: 
Anne  F.  Archie,  Forest  Supervisor, 
Chequamegon-Nicolet  National  Forest, 
Park  Falls,  Wisconsin. 
ADDRESSES:  Send  written  conunents  to 
Aime  F.  Archie,  Forest  Supervisor, 
Chequamegon-Nicloet  National  Forest, 
1170  4th  Avenue  S,  Park  Falls,  Wl 
541552. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lampereur,  Project  Leader,  Lakewood 
District  Office,  15085  State  Road  32, 
Lakewood,  Wl,  54138  (phone  (715)  276- 
6333;  or  visit  the  McCaslin  Web  site  at 
http://www.fs.fed.us/r9/cnnf/natres/eis/ 
wash/mccaslin/index.html). 
SUPPLEMENTARY  INFORMATION:  The 
original  notice  of  intent  to  prepare  the 
McCaslin  environmental  impact 
statement  was  published  in  the  Federal 
Reigister  on  April  5,  2001  (Vol  66,  No  66 
page  18070,  Thursday,  April  5,  2001/ 
Notices). 

Dated:  May  8,  2003. 

Anne  F.  Archie, 

Forest  Supervisor,  Chequamegon-Nicolet 
National  Forest. 

[FR  Doc.  03-12234  Filed  5-15-03;  8:45  am] 

BILLING  CODE  3410-11-M  * 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Siusiaw  Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Siusiaw  Resource 
Advisory  Committee  will  meet  in 
Corvallis,  OR.  The  purpose  of  the 


meeting  is  to  determine  how  to  spend 
Title  n  Pajrments  to  Coimties  Funds. 
The  agenda  includes:  Review  overhead 
assessments,  FY02  and  FY03  Projects, 
FY04  project  review  and  selection;  and 
a  public  forum. 

DATES:  The  meeting  will  be  held  Jime  5, 
2003  beginning  at  10  a.m. 
ADDRESSES:  The  meeting  vdll  be  held  at 
the  Florence  Convention  &  Performing 
Arts  Center,  715  Quince  Street, 
Florence,  OR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Stanley,  Community 
Development  Specialist,  Siusiaw 
National  Forest,  541/750-7210  or  write 
to  Forest  Supervisor,  Siusiaw  National 
Forest,  PO  Box  1148,  CorvalHs,  OR 
97339. 

SUPPLEMENTARY  INFORMATION:  A  public 
input  period  will  begin  at.3:15  p.m.  The 
meeting  is  expected  to  adjourn  at  4  p.m. 

Dated:  May  9,  2003. 
Mary  Zuschlag, 
Natural  Resource  Staff  Officer. 
(FR  Doc.  03-12232  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  Jime  3,  2003  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  under  Public  Law  106- 
393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on  June 
3,  2003  fi-om  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  Coimty  Unified  School 
District  Board  Room,  301  West 
Washington,  Crescent  City,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  Email: 
lchapman@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  RAC 
members  will  discuss  and  vote  on 
potential  Title  11  projects  for  fiscal  year 
2004.  The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 


opportimity  to  address  the  committee  at 
that  time. 

Dated:  May  9.  2003. 
S.E.  'Lou'  Woltering, 

Forest  Supervisor. 

[FR  Doc.  03-12236  Filed  5-15-03;  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  USDA  Forest  Service. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  wdll  meet  on 
June  30,  2003  in  Weaverville,  California. 
The  purpose  of  the  meeting  is  to  discuss 
the  selection  of  Title  II  projects  under 
Public  Law  106-393,  H.R.  2389,  the 
Secure  Rural  Schools  and  Conmiunity 
Self-Determination  Act  of  2000,  also 
called  the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on  June 
30,  2003  from  6:30  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  Coimty  Office  of  Education, 
201  Memorial  Drive,  Weaverville, 
California, 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  Email: 
1  chapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  RAC 
members  will  discuss  projects  proposed 
for  Title  n  funding  in  fiscal  year  2004. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  committee  at 
that  time. 

Dated:  May  9,  2003. 
S.E.  "Lou"  Woltering, 

Forest  Supervisor. 

[FR  Doc.  03-12237  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  &t)m 

Procurement  List. 
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SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  June  15,  2003. 
ADDRESSES:  Committee  for  Pm-chase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  December  27,  2002,  and  March  21, 
20O3,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (67  FR  79045, 
and  68  FR  13895)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 

Services 

Service  Type/Location:  Document 

Destruction,  Aberdeen  Proving  Ground, 
Northeast  Civilian  Personnel  Operation 
Center,  Aberdeen  Proving  Ground, 
Maryland. 

NPA:  The  Arc  Northern  Chesapeake  Region. 
Incorporated,  Aberdeen,  Maryland. 

Contract  Activity:  Northeast  Civilian 

Personnel  Operation  Center,  Aberdeen 
Proving  Ground. 


Service  Type/Locotion;  JanitOTial/Custodial, 
U.S.  Army  Corps  of  Engineers, 
Saylor/ilie  Lake  Project,  Johnston,  Iowa. 
NPA:  Goodwill  Solutions,  Inc.,  Des  Moines, 

Iowa. 
Contract  Activity:  U.S.  Army  Corps  of 
Engineers — Contracting  Div,  Rock  Island, 
Illinois. 

Deletions 

On  March  14,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  F.R.  12340)  of  proposed  deletions  to 
the  Procurement  List.  After 
consideration  of  the  relevant  matter 
presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Govenunent 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  t^e  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimaber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Pmduct/NSN:  Case.  Plotting  Board,  1220-01- 

055-6137. 
NPA:  North  Bay  Rehabilitation  Services,  Inc., 

Rohnert  Park,  California. 
Contract  Activity:  Department  of  the  Army, 

Rock  Island,  Illinois. 
Product/NSN:  Patient  Utility  Kit  6530-01- 

166-3499. 
NPA:  CCI  Enterprises,  Inc.,  Milwaukie, 

Oregon. 
Contract  Activity:  Defense  Supply  Center 

Philadelphia,  Philadelphia, 

Pennsylvania. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-12288  Filed  5-15-03;  8:45  am) 

BILLING  CODE  635»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  Be  Received  On  or 
Before:  June  15,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  comments  of  the 
proposed  actions.  If  the  Conunittee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  products  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional  • 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Pmduct/NSN:  Supply  Cup  7510-00-161- 

6211 
NPA:  The  Lighthouse  for  the  Blind  in  New 
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Orleans,  New  Orleans,  Louisiana 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York 
Ptoduct/NSN:  Tape  Refill  w/American  Flag 

on  the  core  7520-00-NIB-1579 
NPA:  The  Lighthouse  for  the  Blind  in  New 

Orleans,  New  Orleans,  Louisiana 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York 

Services 

Service  Type/Location:  Custodial  Service 

GSA  Leased  Space  for  the  Internal  Revenue 
Service,  Bronx,  New  York 
A/P/\;  Goodwill  Industries  of  Greater  New 
York  and  Northern  New  Jersey,  Inc. 
Astoria,  New  York 
Contract  Activity:  GSA,  Propeify 

Management  Center,  New  York,  New 
I     York 

'Service  Type/Location:  Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Calle  Lee,  Los 
Alamitos,  California 
NPA:  Lincoln  Training  Center  and 
Rehabilitation  Workshop,  South  El 
Monte,  California 
Contract  Activity:  63rd  Regional  Support 

Command,  Los  Alamitos,  California 
Service  Type/Location:  Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Garden  Grove. 
Garden  Grove,  California 
NPA:  Lincoln  Training  Center  and 

Rehabilitation  Workshop,  South  El 
I    Monte,  California 
Contract  Activity:  63rd  Regional  Support 

Command,  Los  Alamitos,  California 
Service  Type/Location:  Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Eau  Claire, 
Wisconsin 

WPA:  L.E.  Phillips  Career  Development 

Center,  Inc.,  Eau  Claire,  Wisconsin 
'Contract  Activity:  Headquarters,  88th 

Regional  Support  Command,  Fort 
I    Snelling,  Minnesota 
Service  Type/Location:  Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Fairmont,  West 
Virginia 

U.S.  Army  Reserve  Center,  Grafton,  West 
Virginia 

U.S.  Army  Reserve  Center,  New 
Martinsville,  West  Virginia 
NPA:  PACE  Training  and  Evaluation 

Center,  Inc.,  Star  City,  West  Virginia 
Contract  Activity:  99th  Regional  Support 
I  Command,  Coraopolis,  Pennsylvania 
Service  Type/Location:  Janitorial/Custodial 
U.S.  Army  Reserve  Center,  Walker. 
Miichigan 
NPA:  Hope  Network  Services  Corporation, 

Grand  Rapids,  Michigan 
Contract  Activity:  Headquarters,  88th 
j  Regional  Support  Command,  Fort 
!  Snelling,  Minnesota 
Senice  Type/Location:  Receiving, 

Shipping,  Handling  &  Custodial  Service 
Brunswick  Naval  Air  Station,  Topsham, 
Maine 
NPA:  Pathways,  Inc.,  Auburn,  Maine 
Contract  Activity:  Defense  Commissary 
Agency  (DeCA),  Ft.  Lee,  Virginia 

Sheryl  D.  Kennerly, 

Director,  Information-Mancgement. 

[FR  Doc.  03-12289  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

[I.D.051303A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Groundfish  Tagging  Program. 

Form  Number{s}:  None. 

OMB  Approval  Number.  0648-0276. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  98. 

Number  of  Respondents:  420. 

Average  Hours  Per  Response:  5 
minutes  for  a  regular  tag  and  20  minutes 
for  an  electronic  tag. 

Needs  and  Uses:  The  Groundfish 
Tagging  Program  provides  scientists 
with  information  necessary  for  the 
effective  conservation,  management, 
and  scientific  understanding  of  the 
groundfish  fishery  off  Alaska  and  the 
Pacific  Northwest.  Persons  recovering 
tagged  fish  are  requested  to  supply 
certain  information  about  the  recovery  - 
date  of  catch,  location,  tag  nimibef ,  etc. 
Scientists  use  such  information  to 
analyze  distribution  of  fish,  their 
movements,  and  other  important 
parameters,  and  use  results  in     • 
population  assessment  models  and  to 
develop  allocation  systems. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897.Copies  of  the  above 
information  collection  proposal  can  be 
obtained  by  calling  or  writing  Diana 
Hynek,  Departmental  Paperwork 
Clearance  Officer,  (202)  482-0266, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov).Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  within  30  days  of  publication  of 
this  notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  8,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-12316  Filed  5-15-03:  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

[Docket  No.  030505114-3114-01] 

Best  Practices  for  Exporters/Re- 
Exporters  and  Trade  Facilitation/ 
Freight  Forwarding  Companies 
Regarding  the  Transit,  Transshipment, 
and  Reexport  of  Dual-Use  Items 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Notice  of  Inquiry. 


summary:  The  Bureau  of  Industry  and 
Security  (BIS)  is  seeking  public 
comments  on  the  following  proposed 
"Best  Practices  for  Exporters/Re- 
exporters  and  Trade  Facilitation/Freight 
Forwarding  Companies  Regarding  the 
Transit,  Transshipment,  and  Reexport  of 
Dual-Use  Items."  BIS  will  consider  all 
comments  timely  submitted  before 
finalizing  these  Best  Practices. 
DATES:  Comments  must  be  received 
before  Jime  16,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  e-mail  to 
rcupitt@bis.doc.gov,  by  fax  at  (202)  482- 
2387,  or  on  paper  to  Rick  Cupitt,  Office 
of  the  Under  Secretary  for  Industry  and 
Security,  Bureau  of  Industry  and 
Security,  Room  H3898,  U.S.  Department 
of  Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Cupitt,  Office  of  the  Under  Secretary  for 
Industry  and  Security  at 
rcupitt@bis.doc.gov  or  (202)  482-1459. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  sets  forth  "best 
practices"  for  exporters/re-exporters  and 
trade  facilitation/freight  forwarding 
companies  regarding  the  transit, 
transshipment,  and  re-export  of  dual- 
use  items.  The  best  practices  identified 
herein  represent  the  types  of  practices 
that  many  companies  already  observe, 
which  is  consistent  with  the  broader 
view  of  the  Department  of  Commerce 
(DOC)  that  implementing  effective 
export  compliance  programs  is  an 
important  component  of  responsible 
corporate  citizenship  and  good  business 
practices  generally. 

Overview 

Dual-use  export  control  laws  are 
predicated  on  the  secm-ity  and 
reliability  of  supply  chains.  Both  the 
licensing  of  export  transactions  in  dual- 
use  items  and  the  allowance  of  license- 
excepted  transactions  in  such  items  are 
premised  on  the  assurance  that  such 
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items:  (i)  Will  not  be  used  for  a 
prohibited  end-use,  (ii)  wiU  be  in  the 
possession  of  the  person  or  organization 
contemplated  as  the  end-user  at  the  time 
of  export,  and  (iii)  will  be  utilized  in  the 
country  contemplated  as  the  country  of 
end-use  when  the  item  is  exported.  The 
diversion  of  controlled  goods  or 
technologies — even  inadvertently — from 
such  contemplated  end-use,  end-user,  or 
destination  constitutes  a  serious  threat 
to  the  efficacy  of  export  control  regimes. 
Such  diversion  undermines  efforts  to 
counter  the  proliferation  of  weapons  of 
mass  destruction,  terrorism,  and  other 
threats  to  national  and  international 
seciuity. 

Global  "transshipment  hubs" — i.e., 
countries  or  areas  that  function  as  major 
hubs  for  the  trading  and  shipment  of 
cargo — pose  special  risks  of  diversion. 
The  concentrated  presence  of 
commercial  infrastructure  (e.g.^trading 
companies,  brokerages,  and  free  trade 
zones)  that  facilitates  large  volumes  of 
transit,  transshipment,  import  and  re- 
export traffic  through  such  points  make 
transshipment  hubs  particularly 
vulnerable  to  the  diversion  of  sensitive 
items  to  illicit  purposes. 

To  combat  this  risk,  the  United  States 
Government  has  implemented  a  number 
of  initiatives  to  work  with  industry  and 
foreign  governments.  DOC,  for  example, 
has  launched  the  Transshipment 
Country  Export  Control  Initiative 
(TECI).  TECI  seeks  to  channel  existing 
and  new  export  control  practices  toward 
countering  the  diversion  of  controlled 
items  through  global  transshipment 
hubs.  TECI  has  two  principal  prongs. 
Under  the  first  prong,  DOC  seeks  to 
improve  cooperation  and 
commimication  with  relevant  agencies 
in  key  transshipment  hubs  charged  with 
administering  export  and  trade  control 
laws. '  Such  efforts  are  already 
xmderway  with  respect  to  a  number  of 
key  transshipment  coimtries  and  will  be 
launched  with  respect  to  others  in  the 
near  future. 

Under  TECI's  second  prong,  DOC 
seeks  to  work  with  the  private  sector 
businesses  and  individuals  involved  in 
the  transshipment  of  goods  to  enhance 
their  ability  to  prevent  the  diversion  of 
controlled  items.  In  the  course  of  this 
dialogue,  a  nxunber  of  organizations 
have  noted  the  absence  of  a  clearly 
stated  set  of  export  control  "best 
practices"  tailored  to  the  particular 
activities  and  circ\mistances  of  entities 


>  A  number  of  U.S.  Government  agencies, 
including  the  DOC.  also  work  with  the  governments 
of  those  hubs  to  strengthen  their  indigenous  export 
control  regimes,  including  conducting  technical 
assistance  activities  as  part  of  the  Export  Control 
and  Related  Border  Security  Assistance  (EXBS) 
Program  managed  by  the  U.S.  Department  of  State. 


that  facilitate  the  export  or  re-export  of 
dual-use  items  to,  from,  or  through 
transshipment  hubs  (such  "Trade 
Facilitators/Freight  Forwarders"  include 
freight  forwarders,  brokers,  air  and 
marine  cargo  carriers,  express  shipment 
carriers,  port  operators,  and  port 
authorities)  as  well  as  entities  that 
export  dual-use  items  to  transhipment 
hubs  or  that  re-export  such  items  from 
such  hubs  ("Exporters/Re-exporters"). 
The  absence  of  a  single  organization  or 
forum  representing  these  many  diverse 
businesses  involved  in  transshipment 
makes  it  unlikely  that  such  a  set  of  best 
practices  would  be  developed  without 
DOC  coordination. 

Set  forth  below,  for  public  comment, 
is  a  draft  set  of  best  practices  for  use  by 
Trade  Facilitators/Freight  Forwarders 
and  Exporters/Re-Exporters  in  guiding 
the  export  control  compliance  activities 
of  companies  involved  in  the 
transshipment,  transit,  and  re-export  of 
dual-use  items.  They  are  based  on  input 
provided  at  DOC-sponsored  export 
control  compliance  seminars  and  other 
events,  and  on  the  observations  of  best 
practices  by  DOC  staff  and  export 
control  practitioners  involved  in  both 
the  administration  and  enforcement  of 
export  controls. 

The  publication  of  these  best  practices 
creates  no  legal  obligation  to  comply 
with  such  practices  on  the  part  of  any 
person.  Compliance  with  these  best 
practices  creates  no  defense  to  liability 
for  the  violation  of  export  control  laws. 
However,  demonstrated  compliance 
with  these  best  practices  by  a  company 
will  be  considered  an  important 
mitigating  factor  in  administrative 
prosecutions  arising  out  of  violations  of 
the  Export  Administration  Regulations 
by  that  company. 

Best  Practices  for  Exporters/Re- 
Exporters  and  Trade  Facilitation/ 
Freight  Forwarding  Companies 
Regarding  the  Transit,  Transshipment, 
and  Reexport  of  Dual-Use  Items 

Purpose 

To  help  industry,  and  in  particular 
Trade  Facilitators/Freight  Forwarders 
and  Exporters/Re-Exporters,  contribute 
to  a  reduction  in  the  illicit 
transshipment,  transit,  or  re-export  of 
dual-use  items  subject  to  U.S.  and 
foreign  export  controls,  and  to  facilitate 
legitimate  global  conmierce  by 
improving  the  capacity  to  distinguish 
between  licit  and  illicit  transactions. 

Principles 

1.  Industry  and  government  should 
work  together  to  foster  seciue  trade  that 
reduces  the  risk  of  diversion  of  items 
subject  to  export  controls. 


2.  Secure  trade  will  reduce  the 
diversion  of  dual-use  items  to 
prohibited  end-uses,  end-users,  and 
destinations. 

3.  Seciu-e  trade  will  encourage  the 
more  expeditious  movement  of 
legitimate  trade  through  borders  and 
ports. 

4.  Industry  can  achieve  secure  trade 
objectives  through  appropriate  export 
management  practices. 

Scope 

The  best  practices  identified  herein:  • 

1 .  Are  designed  Trade  Facilitators/ 
Freight  Forwarders  and  Exporters/Re- 
Exporters.  The  terms  "Company"  and 
"Companies",  when  used  herein,  refer 
to  all  of  these  types  of  entities; 

2.  Are  designed  to  apply  to 
transactions  subject  to  the  jurisdiction 
of  the  Department  of  Commerce;  and 

3.  Complement  the  set  of  Best 
Practices  for  Exporters/Shippers  found 
in  the  U.S.  Department  of  Commerce 
Export  Management  System.  Additional 
information  on  the  Export  Management 
System  resides  on  the  BIS  Web  site  at 
http  -.11  www.  his  .doc.gov/ 
ExportManagementSystems/ 
Default.htm. 

Company  Policy  and  Company 
Management 

1 .  Each  Company  should  develop  a 
written  policy  against  allowing  its 
exports  or  services  to  contribute  to 
terrorism  or  programs  of  proliferation 
concern. 

2.  Each  Company  should  identify  one 
person,  who  reports  to  the  Company's 
Chief  Executive  Officer,  General 
Counsel,  or  other  senior  management 
official  (but  not  to  a  sales  or  marketing 
official],  as  the  ultimate  party 
responsible  for  oversight  of  the 
Company's  export  control  compliance 
program. 

3.  Each  Company  should  create  an 
export  control  compliance  program. 
Companies  should  integrate  this 
compliance  program  into  its  overall 
regulatory  compliance,  security,  and 
ethics  programs. 

4.  Each  Company  should  ensiu-e  that 
relevant  Company  personnel  receive 
regular  training  in  export  control 
compliance  responsibilities,  and  should 
consider  offering  to  its  employees 
incentives  for  compliance  (and 
disincentives  for  noncompliance)  with 
their  export  control  responsibilities. 

5.  Exporters/Re-Exporters  should  seek 
to  utilize  only  those  Trade  Facilitators/ 
Freight  Forwarders  that  also  observe 
these  best  practices. 

Compliance  Activities:  General 

6.  An  Exporter/Re-Exporter  should 
classify  each  of  its  products  according 
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the  requirements  of  the  Export 
Administration  Regulations  (EAR),  15 
CFR  Parts  730-774  (2003),  and  should 
commimicate  the  appropriate  Export 
Control  Classification  Number  (ECCN) 
or  other  classification  information  for 
each  export  to  the  Trade  Facilitator/ 
Freight  Forwarder  and  the  end-user 
involved  in  that  export  (even  if  the 
shipment  is  made  under  an  EAR  License 
Exception).  Each  Company  involved  in 
the  transaction  should  also  maintain  a 
record  of  such  classification  for  every 
export. 

7.  A  Company  should  screen  all 
parties  to  the  transaction  against  all 
relevant  lists  (sifch  as  the  Denied 
Persons  List,  Unverified  List,  Entities 
List,  and  lists  of  U.S.  Government- 
sanctioned  parties),  and  should 
maintain  a  record  of  such  screening. 

8.  A  Company  should  screen  all 
exports/re-exports  against  a  list  of 
embargoed  destinations,  and  should 
maintain  a  record  of  such  screening. 

Compliance  Activities:  Transshipment 
Hub  ^-Specific 

9.  With  respect  to  transactions  to, 
from,  or  through  transshipment  hubs, 
Exporters/Re-Exporters  should  take 
appropriate  steps  to  know  who  the  end- 
user  is  and  to  determine  whether  the 
item  will  be  re-exported  or  incorporated 
in  an  item  to  be  re-exported.  An 
Exporter/Re-Exporter  of  a  dual-use  item 
under  license  should  inform  the  end- 
user,  distributor,  or  other  appropriate 
recipient  of  the  item  of  the  license  terms 
and  conditions  for  such  export. 

10.  With  respect  to  transactions  to, 
from,  or  through  transshipment  hubs. 
Companies  should  have  in  place 
compliance  and/or  business  procedures 
to  be  immediately  responsive  to  theft  or 
unauthorized  delivery.  This  include 
procedures — including  docimtiented 
confirmation — to  ensure  that  the  item 
exported  has  reached  the  proper  end- 
user. 

11.  With  respect  to  transactions  to, 
from,  or  through  transshipment  hubs. 
Companies  should  pay  heightened 
attention  to  the  Red  Flag  Indicators  on 
the  BIS  Web  site  (see  http:// 
www.bis.doc.gov/Enforcement/ 
redflags.htm)  and  in  the  "Know  Your 
Customer  Guidance"  set  forth  in 
Supplement  3  to  part  732  of  the  EAR. 

Responding  to  Suspicious  Transactions 

12.  When  a  Company  encoimters  a 
suspicious  transaction,  it  should  halt 
the  shipment  and  consult  with  its 
export  control  compliance  specialist.  If 


the  transaction  is  determined  to  involve 
a  potential  or  actual  violation  of  the 
EAR,  the  Company  should  contact  BIS 
or  another  U.S.  law  enforcement  agency 
immediately  and  maintain  all  relevant 
records. 

Request  for  Comments 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  BIS 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time.  The  period  for 
submission  of  comments  will  close  June 
16,  2003.  BIS  will  consider  comments 
on  any  aspect  or  consequence  of  any 
part  or  all  of  this  proposal.  Comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible, 
but  their  consideration  caimot  be 
assured.  BIS  will  not  accept  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  natiu-e  or  for  any  other 
reason.  BIS  will  return  such  comments 
and  materials  to  the  persons  submitting 
them  and  will  not  consider  them  in 
devejoping  any  final  "Best  Practices" 
document  that  it  may  publish.  All 
comments  on  this  proposal  will  be  a 
matter  of  public  record  and  will  be 
available  for  public  inspection  and 
copying.  All  comments  must  be 
submitted  in  writing  (including 
facsimile  or  e-mail). 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Biu^au  of  Industry  and  Security,  Office 
of  Administration,  U.S.  Department  of 
Commerce,  Room  6883, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  (202)  482-0637.  This 
component  does  not  maintain  p  separate 
public  inspection  facility.  Requesters 
should  first  view  BIS's  FOIA  website 
(which  can  be  reached  through  http:// 
www.bis.doc.gov/foia).  If  the  records 
sought  cannot  be  located  at  this  site,  or 
if  the  requester  does  not  have  access  to 
a  computer,  please  call  the  phone 
number  above  for  assistance. 

Kenneth  I.  Juster, 

Under  Secretary  for  Industry  and  Security. 
[FR  Doc.  03-12265  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  3510-33-P 


^  DOC's  TECI  has  focused  its  efforts  on  the 
following  transshipment  hubs:  Cyprus,  Hong  Kong, 
Malaysia,  Malta,  Panama,  Singapore,  Taiwan, 
Thailand,  and  the  United  Arab  Emirates. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Docket  No.  030509121-3121-01] 

Addition  of  Persons  to  Unverified 
List— Guidance  as  to  "Red  Flags" 
Under  Supplement  No.  3  to  15  CFR 
Part  732 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  June  14,  2002,  the  Bureau 
of  Industry  and  Seciu-ity  ("BIS") 
published  a  notice  in  the  Federal 
Register  that  set  forth  a  list  of  persons 
in  foreign  countries  who  were  parties  to 
past  export  transactions  where  pre- 
license  checks  ("PLC")  or  post-shipment 
verifications  ("PSV")  could  not  be 
conducted  for  reasons  outside  the 
control  of  the  U.S.  Govenunent 
("Unverified  List").  This  notice  also 
advised  exporters  that  the  involvement 
of  a  listed  person  as  a  party  to  a 
proposed  transaction  constitutes  a  "red 
flag"  as  described  in  the  guidance  set 
forth  in  Supplement  No.  3  to  15  CFR 
part  732,  requiring  heightened  scrutiny 
by  the  exporter  before  proceeding  with 
such  a  transaction.  The  notice  also 
stated  that,  when  warranted,  BIS  would 
add  persons  to  the  Unverified  List.  This 
notice  adds  Lucktrade  International  PTE 
Ltd.  and  Peluang  Teguil  which  are 
located  in  Singapore,  and  Lucktrade 
International  which  is  located  in  Hong 
Kong  to  the  Unverified  List. 

DATES:  This  notice  is  effective  May  16, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Andrukonis,  Office  of 
Enforcement  Analysis,  Bureau  of 
Industry  and  Secxu-ity,  Telephone:  (202) 
482-4255. 

SUPPLEMENTARY  INFORMATION:  In 
administering  export  controls  under  the 
Export  Administration  Regulations  (15 
CFR  parts  730  to  774)  ("EAR"),  BIS   • 
carries  out  a  nimiber  of  preventive 
enforcement  activities  with  respect  to 
individual  export  transactions.  Such 
activities  are  intended  to  assess 
diversion  risks,  identify  potential 
violations,  verify  end-uses,  and 
determine  the  suitability  of  end-users  to 
receive  U.S.  commodities  or  technology. 
In  carrying  out  these  activities,  BIS 
officials,  or  officials  of  other  federal 
agencies  acting  on  BIS's  behalf, 
selectively  conduct  PLCs  to  verify  the 
bona  fides  of  the  transaction  and  the 
suitability  of  the  end-user  or  ultimate 
consignee.  In  addition,  such  officials 
sometimes  carry  out  PSVs  to  ensure  that 
U.S.  exports  have  actually  been 
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delivered  to  the  authorized  end-user,  are 
being  used  in  a  manner  consistent  with 
the  terms  of  a  license  or  license 
exception,  and  are  otherwise  consistent 
with  die  EAR. 

In  certain  instances  BIS  officials,  or 
other  federal  officials  acting  on  BIS's 
behalf,  have  been  unable  to  perform  a 
PLC  or  PSV  with  respect  to  certain 
export  control  ticmsactions  for  reasons 
outside  the  control  of  the  U.S. 
Government  (including  a  lack  of 
cooperation  by  the  host  government 
authority,  the  end-user,  or  the  ultimate 
consignee).  In  a  notice  issued  on  June 
14,  2002  (67  PR  40910),  BIS  set  forth  an 
Unverified  List  of  certain  foreign  end- 
users  and  consignees  involved  in  such 
transactions. 

The  June  14  notice  also  advised 
exporters  that  participation  of  a  person 
on  the  Unverified  List  in  a  proposed 
transaction  will  be  considered  by  BIS  to 
raise  a  "red  flag"  under  the  "Know  Your 
Customer"  guidance  set  forth  in 
Supplement  No.  3  to  15  CFR  part  732 
of  the  EAR.  Under  that  guidance, 
whenever  there  is  a  "red  flag,"  exporters 
have  an  affirmative  duty  to  inquire, 
verify,  or  otherwise  substantiate  the 
proposed  transaction  to  satisfy 
themselves  that  the  transaction  does  not 


involve  a  proliferation  activity 
prohibited  in  15  CFR  part  744,  and  does 
not  violate  the  EAR. 

The  Federal  Register  notice  further 
stated  that  BIS  may  periodically  add 
persons  to  the  Unverified  List  based  on 
the  criteria  set  forth  above,  and  remove 
names  of  persons  from  the  Unverified 
List  when  warranted.  BIS  has  attempted, 
and  was  unable  to  conduct,  a  PSV  in 
transactions  involving  the  following 
persons: 
Lucktrade  International  PTE  Ltd.,  35 

Tannery  Road  #01-07  Tannery  Block, 

Ruby  Industrial  Complex,  Singapore 

347740. 
Peluag  Teguh,  203  Henderson  Road 

#09-05H,  Henderson  Industrial  Park, 

Singapore. 
Lucktrade  International,  P.O.  Box 

91150.  Tsim  Sha  Tsui,  Hong  Kong. 

This  notice  advises  exporters  that 
Lucktrade  International  PTE  Ltd.; 
Pelaug  Tegiih;  and  Lucktrade 
International  are  added  to  the 
Unverified  List,  and  a  "red  flag"  now 
exists  for  transactions  involving  these 
persons  due  to  their  inclusion  on  the 
Unverified  List.  As  a  result,  exporters 
have  an  affirmative  duty  to  inquire,  - 
verify,  or  otherwise  substantiate  the 
proposed  transaction  to  satisfy 


themselves  that  the  transaction  does  not 
involve  a  proliferation  activity 
prohibited  in  15  CFR  part  744,  and  does 
not  violate  the  EAR. 

The  Unverified  List,  as  modified  by 
this  notice,  is  set  forth  below. 

Dated:  May  12,  2003. 

Thomas  W.  Andrukonis, 

Acting  Assistant  Secretary  for  Export 
Enforcement. 

Unverified  List 

(asofMay  16,  2003) 

The  Unverified  List  includes  names 
and  countries  of  foreign  persons  who  in 
the  past  were  parties  to  a  transaction 
with  respect  to  which  BIS  could  not 
conduct  a  pre-license  check  ("PLC")  or 
a  post-shipment  verification  ("PSV")  for 
reasons  outside  of  the  U.S. 
Government's  control.  Any  transaction 
to  which  a  listed  person  is  a  party  will 
be  deemed  by  BIS  to  raise  a  "red  flag" 
with  respect  to  such  transaction  within 
the  meaning  of  the  guidance  set  forth  in 
Supplement  No.  3  to  15  CFR  part  732. 
The  "red  flag"  applies  to  the  person  on 
the  Unverified  List  regardless  of  where 
the  person  is  located  in  the  country 
included  on  the  list. 


(FRDoc.  03-12266  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  351&-33-M 
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Name 

Country 

Last  known  address 

Lucktrade  International 

Hong  Kong  Special  Administrative 
Region. 

Malaysia 

Malaysia 

People's  Republic  of  China 

P.O.  Box  91150,  Tsim  Sha  Tsui,  Hong  Kong. 

Brilliant  Intervest 

Dee  Communications  M  SON,  BHD 

Shaanxi  Telecom  Measuring  Sta- 
tion. 

Yunma  Aircraft  Mfg 

Civil  Airport  Construction  Corpora- 
tion. 

Power  Test  &  Research  Institute  of 
Guangzhou.. 

Beijing     San     Zhong     Electronic 
Equipment  Engineer  Co.,  Ltd. 

Huabei     Petroleum     Administration 

14-1,  Persian  65C,  Jalan  Pahang  Barat,  Kuala  Lumpur,  53000. 
G5/G6,  Ground  Floor,  Jin  Gereja,  Johor  Bahru. 
39  Jixiang  Road,  'Vanta  District  Xian,  Shaanxi. 

People's  Republic  of  China 

Peoole's  Reoublic  of  China 

Yaopu  Anshun,  Guizhou. 

Ill  Bei  Sihuan  Str.  East  Chao  Yang  District,  Beijing. 

People's  Republic  of  China 

People's  Republic  of  China  

No.  38  East  Huangshi  Road,  Guangzhou. 
Hal  Dian  Fu  Yuau  Men  Hao  1  Hao,  Beijing. 

People's  Republic  of  China 

South  Yanshan  Road  Ren  Qiu  City,  Hebei. 

Bureau  Logging  Company. 
Daqing  Production  Logging  Institute 
Peluang  Teguh 

Lucktrade  International  PTE  Ltd 

Peoole's  Reoublic  of  China  

No.  3  Fengshou  Village  Sartu  District  Daqing  City,  Heilongjiang. 

Singapore  

Sinaa[X)re       

203  Henderson  Road,  #09-05H,  Henderson  Industrial  Park,  Singa- 
pore. 
35  Tannery  Road,  #01-07  Tannery  Block,  Ruby  Industrial  Complex, 

Arrow  Electronics  Industries  

United  Arab  Emirates  

Singapore  347740. 
204  Arbift  Tower,  Benyas  Road,  Dubai. 

DEPARTMENT  OF  COMMERCE 
Intarnational  Trade  Administration 

[A-580-629] 

Stainiess  Steel  Wire  Rod  from  South 
Korea:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karine  Gziryaii,  Jeffrey  Pedersen  or 
Crystal  Scherr  Crittenden,  AD/CVD 
Enforcement,  Office  4,  Group  11,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-4081,  (202)  482- 
2747,  or  (202)  482-0989,  respectively. 
SUPPLEMENTARY  INFORMATION: 

TIME  LIMITS: 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  armiversary  month  of  an 
order  or  finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  maximum  of  365  days  and  the  time 
limit  for  the  final  determination  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  October  24,  2002,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidimiping  duty  order  on  stainless 
steel  wire  rod  from  South  Korea, 
covering  the  period  September  1,  2001, 
through  August  31,  2002.  See  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews,  67  FR 
65336  (October  24,  2002).  The 


preliminary  results  are  currently  due  no 
later  than  Jime  2,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
thaii  September  30,  2003.  See  Decision 
Memorandum  from  Thomas  F.  Futtner 
to  Holly  A.  Kuga,  dated  concurrendy 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department'sr  main  building.  We 
intend  to  issue  the  final  results  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  May  9,  2003. 

HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  II. 

[FR  Doc.  03-12312  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14di  Sti-eet,  NW.,  Washington,  DC. 

Docket  Number:  03-021. 

Applicant:  University  of  Colorado, 
JILA,  UCB  440,  JILA  Building,  Room  S/ 
175,  Boulder,  CO  80309. 

Instrument:  YAG  Laser  and  Intensity 
Noise  Eater. 

Manufacturer:  InnoLight  GmbH, 
Germany. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  gases  of  the 
alkalis  potassium  and  rubidium. 


Experiments  to  be  conducted  will 
involve  optically  trapping  and 
manipulating  the  ultracold  gases  using 
light  from  the  laser  for  understanding 
metals,  insulators,  and  superconductors 
and  the  phase  transitions  between  them. 

Application  accepted  by 
Commissioner  of  Customs:  April  23, 
2003. 

Docket  Number:  03-022. 

Applicant:  University  of  California, 
Berkeley,  Physics  Department,  366  Le 
Conte  Hall,  #7300,  Berkeley,  CA  94720- 
7300. 

Instrument:  Low  Temperature  UHV 
Scaiming  Tunneling  Microscope. 

Manufacturer:  Omicron 
Vakuumohysik  GmbH,  Germany. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  magnetic 
nanostructiu-es  at  metal  and 
semiconductor  surfaces.  One  of  the 
main  goals  is  to  determine  if  magnetic 
nanostructiires  are  suitable  for  use  as 
"quantimi  bits"  in  a  quantimi  computer 
(qubits)  and  if  it  is  possible  to  detect 
and  control  the  quantimfi  states  of  a 
single  spin  center,  and  determine  its 
level  of  quantiun  decoherence. 

Application  accepted  by 
Commissioner  of  Customs:  April  29, 
2003. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  03-12310  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Wisconsin-^-Eau  Claire; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street.  NW., 
Washington,  DC. 

Docket  Number:  03-016. 

Applicant:  University  of  Wisconsin — 
Eau  Claire,  Eau  Claire,  WI  54701. 

Instrument:  Automatic  Fusion 
Machine,  Model  AutoFluxer  4. 

Manufacturer:  Breitlander  Eichproben 
imd  Labormaterial  GmbH,  Germany. 

Intended  Use:  See  notice  at  68  FR 
16472,  April  4,  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
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instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  fused  glass  beads  which 
presents  a  homogeneous  smooth  surface 
to  an  x-ray  fluorescence  spectrometer  by 
melting  whole  rock  powder  samples 
under  computer  control  at  temperatures 
to  1600°  C.  The  Los  Alamos  National 
Laboratory  advised  May  2,  2003  that  (1) 
this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactm-ed  in  the  United  States. 

Gerald  A.  Zerdy, 

Prograin  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-12311  Filed  5-15-03:-8:45  am) 

BILUNG  CODE  3S1(M>S-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-357-815] 

Notice  of  Intent  to  Rescind 
Countervailing  Duty  Administrative 
Review:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Rescind 
Countervailing  Duty  Administrative 
Review. 

summary:  On  October  24,  2002,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  hot-rolled  carbon  steel  flat 
products  from  Argentina  (hot-rolled 
products),  covering  the  period  January 
1,  2001  through  December  31,  2001.  and 
one  manufactiu'er/ exporter  of  the 
subject  merchandise,  Siderar  Sociedad 
Anomina  Industrial  &  Commercial 
(Siderar).  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  67  FR  65336  (October  24, 
2002).  The  Department  intends  to 
rescind  this  review  due  to  Siderar's  lack 
of  shipments  during  the  period  of 
review. 

EFFECTIVE  DATE:  May  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Cindy  Robinson, 
AD/CVD  Enforcement,  Office  6.  Group 
n.  Import  Administration,  International 


Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230:  telephone:  (202)  482-3692 
or  (202)  482-3797,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  30,  2002,  the 
Department  received  a  letter  from 
Siderar  requesting  an  administrative 
review  of  the  countervailing  order  on 
hot-rolled  products  from  Argentina.  On 
October  24,  2002,  the  Department 
initiated  an  administrative  review  of 
this  order  for  the  period  January  1 ,  2001 
through  December  31,  2001  (period  of 
review).  On  November  19,  2002,  the 
Department  held  an  ex  parte  meeting 
with  representatives  of  the  Government 
of  Argentina  and  Siderar.  See 
Memorandxmi  to  the  File  from  Melissa 
G.  Skinner,  Director  dated  November  20, 
2002,  which  is  on  file  in  the  Central 
Records  Unit  (CRU),  Room  B-099,  Main 
Building  of  the  Department  of 
Commerce.  At  that  meeting,  Siderar 
informed  the  Department  that  it  did  not 
have  Euiy  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (FOR).  On  January 
22,  2003,  the  Department  conducted  a 
customs  query  to  ascertain  whether 
there  were  any  entries,  exports,  or  sales 
of  the  subject  merchandise  from  Siderar 
dimng  the  FOR;  the  query  showed  that 
there  were  none.  See  Memorandum  to 
The  File  from  Team  regarding  Customs 
Query  dated  May  8,  2003,  the  public 
version  of  which  is  on  file  in  the  CRU. 

On  February  11,  2003,  petitioners 
requested  that  the  Department  rescind 
the  initiation  and  terminate  the 
administrative  review  based  on 
Siderar's  statement  that  it  had  no 
shipments.  See  letter  from  Dewey 
Ballantine  LLP  on  behalf  of  domestic 
producers  Bethlehem  Steel  Corporation, 
United  States  Steel  Corporation  and 
National  Steel  Corp.,  on  file  in  the  CRU. 
On  March  7,  2003,  Siderar  submitted  a 
letter  responding  to  petitioners' 
comments  and  acknowledging  that  it 
had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  FOR.  See  letter  from  White  &  Case 
on  behalf  of  Siderar,  on  file  in  the  CRU. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  hot-rolled  carbon- 
quality  steel  from  Argentina:  (1) 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm, 
and  of  a  nominal  or  actual  thickness  of 
not  less  than  4  mm,  which  are  cut-to- 
length  (not  in  coils)  and  without 


patterns  in  relief),  of  iron  or  non-alloy- 
quality  steel;  and  (2)  flat-rolled 
products,  hot-rolled,  of  a  nominal  or 
actual  thickness  of  4.75  mm  or  more  and 
of  a  width  which  exceeds  150  mm  and 
measures  at  least  twice  tlje  thickness, 
and  which  are  cut-to-length  (not  in 
coils).  Steel  products  included  in  the 
scope  are  of  rectangular,  square,  circular 
or  other  shape  and  of  rectangular  or 
non-rectangular  cross-section  where 
such  non-rectangular  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")-for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Steel  products 
that  meet  the  noted  physical 
characteristics  that  are  painted, 
varnished  or  coated  with  plastic  or  other 
non-metallic  substances  are  included 
within  this  scope.  Also,  specifically 
included  in  the  scope  are  high  strength, 
low  alloy  (HSLA)  steels.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenimi.  Steel  products 
included  in  this  scope,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions,  are 
products  in  which:  (1)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (2)  the   ' 
carbon  content  is  two  percent  or  less,  by 
weight;  and  (3)  none  of  the  elements 
listed  below  is  equal  to  or  exceeds  the 
quantity,  by  weight,  respectively 
indicated:  1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or  1.00  percent 
of  copper,  or  0.50  percent  of  aluminum, 
or  1.25  percent  of  chromium,  or  0.30 
percent  of  cobalt,  or  0.40  percent  of 
lead,  or  1.25  percent  of  nickel,  or  0.30 
percent  of  tungsten,  or  0.10  percent  of 
molybdenimi,  or  0.10  percent  of 
niobium,  or  0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or  0.15 
percent  zirconium.  All  products  that 
meet  the  vratten  physical  description, 
and  in  which  the  chemistry  quantities 
do  not  equal  or  exceed  any  one  of  the 
levels  listed  above,  are  within  the  scope 
unless  otherwise  specifically  excluded. 
The  following  products  are  specifically 
excluded  from  the  scope:  (1)  products 
clad,  plated,  or  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastic  or  other  non- 
metallic  substances;  (2)  SAE  grades 
(formerly  AISI  grades)  of  series  2300 
and  above;  (3)  products  made  to  ASTM 
A710  and  A736  or  their  proprietary 
equivalents;  (4)  abrasion-resistant  steels 
(i.e.,  USS  AR  400,  USS  AR  500);  (5) 
products  made  to  ASTM  A202,  A225, 
A514  grade  S,  A517  grade  S,  or  their 
proprietary  equivalents;  (6)  ball  bearing 


steels;  (7)  tool  steels;  and  (8)  silicon 
manganese  steel  or  silicon  electric  steel. 

The  products  covered  by  this  review 
are  provided  for  under  the  following 
HTSUS  item  numbers:  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000. 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.40.3050,  7225.40.7000, 
7225.50.6000,  7225.99.0090, 
7226.91.5000,  7226.91.7000, 
7226.91.8000,  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
piuposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Rescission  of  Review 

In  their  February  11,  2003,  request 
that  the  Department  rescind  the  review, 
petitioners  asserted  that  the 
Department's  consistent  practice  has 
been  to  rescind  an  administrative 
review  upon  learning  that  no  shipments 
of  subject  merchandise  occurred  diu-ing 
the  relevant  FOR.  They  cited  to  several 
notices  in  which  the  Department 
rescinded  antidumping  administrative 
reviews  on  the  basis  of  lack  of 
shipments.  Petitioners  also  cited  to  the 
preliminary  results  of  Carbon  Steel  Wire 
Rod  from  New  Zealand,  56  FR  33253 
(July  19, 1991)  and  the  preliminary 
results  of  Brass  Sheet  and  Strip  from 
Brazil,  56  FR  33252  (July  19,  1991)  as 
the  only  two  instances  they  could  locate 
where  the  Department  decided  to 
complete  administrative  reviews  of 
countervailing  duty  (CVD)  orders  for  a 
FOR  during  which  no  shipments  of  the 
subject  merchandise  occurred.  However, 
they  asserted  that  both  of  these  reviews 
preceded  the  Uruguay  Roimd 
Agreements  Act  (URAA)  and  involved  a 
program-wide  change  in  which  the 
subsidy  programs  to  be  reviewed  had 
been  terminated.  Given  the  post-URAA 
regulations  and  practice  and  the  lack  of 
a  program-wide  change,  petitioners 
argued  that  the  Department  shotild 
promptly  rescind  the  instant  review. 

On  March  7,  2003,  Siderar  confirmed 
that  it  did  not  have  any  shipments  of 
subject  merchandise  to  the  United 
States  during  the  FOR.  However,  Siderar 
submitted  that  the  Department  has  the 
discretion  to  conduct  an  administrative 
review  in  this  case  for  the  purpose  of 
adjusting  Siderar's  deposit  rate.  Siderar 
stated  that  it  requested  this 
administrative  review  for  the  sole 
purpose  of  having  the  Department's 
determination  in  the  recently  completed 
investigation  of  cold  rolled  products 
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from  Argentina*  extended  to  this  case 
and  having  the  CVD  deposit  adjusted 
accordingly.  Siderar  stated  that  the 
factual  circumstances  of  this  case  are 
clear  and  not  in  dispute. 

In  support  of  its  position  that  the 
Department  has  the  discretion  to 
conduct  a  CVD  administrative  review 
for  the  purpose  of  adjusting  the  cash 
deposit  rate  even  in  the  absence  of 
shipments  during  the  review  period, 
Siderar  pointed  out  that  the  Department 
has  done  so  in  the  past.  Siderar  cited 
Carbon  Steel  Wire  Rod  From  New 
Zealand,^  where  a  program-vdde  change 
involving  the  termination  of  two 
government  programs  took  place,  and  to 
precedent.3  Siderar  asserted  that,  in  that 
case,  the  Department  concluded  that 
Section  751  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C.  §  1675 
(a)(1))  authorizes  it  to  conduct  annual 
administrative  reviews  to  determine  the 
amount  of  any  net  countervailing 
subsidy  and  estimated  duty  to  be 
deposited,  even  in  the  absence  of 
entries,  shipments,  or  exports.  Siderar 
acknowledged  that  the  issue  in  this 
review  does  not  involve  a  "program- 
wide  change."  However,  it  argued  that 
the  Department's  determination  in  Cold 
Rolled  has  the  same  effect  as  a  program- 
wide  change  in  that  it  removes  the  legal 
and  factual  basis  for  the  collection  of 
deposits  at  the  rate  previously 
established.  See  the  letter  from  Siderar 
to  the  Department  dated  March  7,  2003, 
which  is  on  file  in  the  CRU. 

We  agree  with  petitioners  that  it  has 
been  the  Department's  practice  to 
rescind  administrative  reviews  when  we 
find  a  lack  of  exports.  See  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  Germany:  Notice  of 
Termination  of  Countervailing  Duty 
Administrative  Review,  64  FR  44489 
(August  16,  1999),  and  Fina7  Results 
and  Partial  Rescission  of  Countervailing 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  From  the  Republic 
of  Korea,  68  FR  13267  (March  19,  2003). 

In  accordance  with  the  Department's 
regulations,  and  consistent  with  its 
practice,  the  Department  intends  to 


'  See  Final  Negative  Countervailing  Duty 
Determination:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  From  Argentina,  67  FR  62106 
(October  3,  2002)  [Cold  Boiled);  Issues  and  Decision 
Memorandum  of  September  23,  2002  from  Richard 
W.  Moreland  to  Faryar  Shirzad. 

2  Carbon  Steel  Wire  Bod  From  New  Zealand: 
Final  Results  of  Countervailing  Duty  Administrative 
Beview  (Carbon  Steel  Wire  from  New  Zealand),  56 
FR  28863  (June  25,  1991). 

3  See  Certain  Electrical  Aluminum  Redraw  Rod 
fmm  Venezuela:  Final  Besults  of  Countervailing 
Duty  Administrative  Beview,  56  FR  at  14232  (April 
8,  1991)  ("where  the  Department  Conducted  a 
review  and  changed  the  case  deposit  rate  as  a  resuh 
of  a  program-wide  change  despite  no  entries  or 
exports")  56  FR  at  28864. 


rescind  the  administrative  review  of 
hot-rolled  products  from  Argentina  for 
the  period  January  1,  2001  to  December 
31,  2001  due  to  no  shipments  during  the 
FOR.  See  19  CFR  section  351.213(d)(3), 
which  states  in  pertinent  part:  "The 
Secretary  may  rescind  an  administrative 
review  under  this  section,  in  whole  or 
only  with  respect  to  a  particular 
exporter  or  producer,  if  during  the  FOR, 
there  were  no  entries,  exports,  or  sales 
of  the  subject  merchandise." 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Act,  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  May  9,  2003. 

HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  03-12313  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3S1CM)S-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  030429105-3105-01] 

Announcing  Draft  Federal  information 
Processing  Standard  (RPS)  199  on 
Standards  for  Security  Categorization 
of  Federal  Information  and  Information 
Systems;  and  Request  for  Comments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  Draft  FIPS  199  defines 
requirements  to  be  used  by  Federal 
agencies  to  categorize  information  and 
information  systems,  and  to  provide 
appropriate  levels  of  information 
security  according  to  a  range  of  risk 
levels.  This  draft  standard  establishes 
three  potential  levels  of  risk  (low, 
moderate,  and  high)  for  each  of  the 
security  objectives  of  confidentiality, 
integrity,  and  availability.  The  levels  of 
risk  are  based  on  what  is  knovvTi  about 
the  potential  impact  or  harm.  Harmful 
events  can  impact  agency  operations 
(including  mission,  functions,  image  or 
reputation),  agency  assets,  or 
individuals  (including  privacy).  The 
levels  of  risk  consider  both  impact  and 
threat,  but  are  more  heavily  weighted 
toward  impact.  Federal  information 
systems,  which  are  often  intercormected 
and  interdependent,  are  vulnerable  to  a 
variety  of  threats  (both  malicious  and 
imintentional)  that  could  compromise 
the  security  of  information  and 
information  systems. 

NIST  invites  public  comments  on  the 
Draft  FIPS  on  Standards  for  Security 
Categorization  of  Federal  Information 
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and  Information  Systems.  After  the 
comment  period  closes,  NIST  will 
analyze  the  comments,  make 
appropriate  changes  to  the  document, 
and  then  propose  the  draft  standard  to 
the  Secretary  of  Conmierce  for  approval 
as  PIPS  PUB  199. 

DATES:  Comments  on  the  Draft  PIPS  on 
Standards  for  Security  Categorization  of 
Federal  Information  and  Information 
Systems  must  be  received  on  or  before 
August  14,  2003. 
ADDRESSES:  Written  comments 
concerning  the  Draft  PIPS  on  Standards 
for  Security  Categorization  of  Federal 
Information  and  Information  Systems 
may  be  sent  by  regular  mail  to: 
Information  Technology  Laboratory, 
ATTN:  Draft  HPS  199,  Mail  Stop  8930, 
100  Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930. 
Electronic  comments  should  be  sent  to: 
fips.comments@nist.gov. 

Comments  received  in  response  to 
this  notice  will  be  published 
electronically  at:  http://csrc.nist.gov/ 
publications/. 

Specifications:  Specifications  for  the 
Draft  FIPS  on  Standards  for  Seciu-ity 
Categorization  of  Federal  Information 
and  Information  Systems  are  available 
through  the  Computer  Security 
Resource  Center:  http://csrc.nist.gov/ 
publications/. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ron  S.  Ross  (301)  975-5390,  National 
Institute  of  Standards  and  Technology, 
Attn:  Computer  Security  Division  100 
Bureau  Drive  (Mail  Stop  8930), 
Gaithersburg,  MD  20899-8930.  Email: 
iToss@nist.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
section  5131  of  the  Information 
Technology  Management  Reform  Act  of 
1996  and  sections  302-3  of  the  Federal 
Information  Security  Management  Act 
of  2002  (Pub.  L.  107-347),  the  Secretary 
of  Commerce  is  authorized  to  approve 
standards  and  guidelines  for  Federal 
information  systems  and  to  make 
standards  compulsory  and  binding  for 
Federal  agencies  as  necessary  to 
improve'  the  efficiency  or  security  of 
Federal  information  systems.  The 
National  Institute  of  Standards  and 
Technology  is  authorized  to  develop 
standards,  guidelines,  and  associated 
methods  and  techniques  for  information 
systems,  other  than  national  security 
systems,  to  provide  for  adequate 
information  security  for  agency 
operations  and  assets. 

The  Federal  Information  Seciu-ity 
Management  Act  (FISMA)  requires  each 
Federal  agency  to  develop,  doc\mient, 
and  implement  an  agency-wide 
information  security  program  that  will 


provide  information  security  for  the 
information  and  information  systems 
supporting  the  operations  and  assets  of 
the  agency,  including  those  provided  or 
managed  by  another  agency,  contractor, 
or  other  source. 

To  enable  agencies  to  carry  out  this 
responsibility,  the  FISMA  specifically 
tasked  NIST  to  develop  a  standard  to 
categorize  information  and  information 
systems.  In  addition,  NIST  was  tasked  to 
develop  guidelines  recommending  the 
types  of  information  to  be  included  in 
each  category,  and  to  develop  minimum 
information  security  requirements  [i.e., 
management,  operational,  and  technical 
security  controls)  for  the  information 
and  information  systems  in  each 
category. 

In  response  to  the  mandate,  NIST 
developed  PIPS  199.  Draft  FIPS  199 
defines  requirements  to  be  used  by 
Federal  agencies  to  categorize 
information  and  information  systems, 
and  to  provide  appropriate  levels  of 
information  security  according  to  a 
range  of  risk  levels.  This  draft  standard 
establishes  three  potential  levels  of  risk 
(low,  moderate,  and  high)  for  each  of  the 
security  objectives  of  confidentiality, 
integrity,  and  availability.  The  levels  of 
risk  are  based  on  what  is  known  about 
the  potential  impact  or  harm.  Harmful 
events  can  impact  agency  operations 
(including  mission,  functions,  image  or 
reputation),  agency  assets,  or 
individuals  (including  privacy).  The 
levels  of  risk  consider  both  impact  and 
threat,  but  are  more  heavily  weighted 
toward  impact.  Federal  information 
systems,  which  are  often  interconnected 
and  interdependent,  are  vulnerable  to  a 
variety  of  threats  (both  malicious  and 
unintentional)  that  could  compromise 
the  security  of  information  and 
information  systems. 

This  standard  for  categorizing 
information  and  information  systems 
supports  the  implementation  of  a 
common  fi^unework  that  will  promote 
the  effective  government-wide 
management  and  oversight  of  Federal 
agency  information  security  programs. 
The  conunon  framework  will  facilitate 
the  coordination  of  information  security 
efforts  throughout  the  civilian,  national, 
security,  and  law  enforcement 
commimities,  and  will  enable  consistent 
reporting  by  agencies  to  the  Office  of 
Management  and  Budget  (OMB)  and 
Congress  on  the  adequacy  and 
effectiveness  of  information  security 
policies,  procedures,  and  practices. 

NIST  is  in  the  process  of  developing 
guidance  dociunents  for  the  second  and 
third  tasks  mandated  by  the  FISMA  and 
will  make  these  documents  available  for 
public  comment  when  they  are 
finalized.  For  the  second  assigned  task, 


NIST  plans  guidelines  to  help  agencies 
identify,  in  a  consistent  manner,  the 
types  of  information  and  information 
systems,  (e.g.,  privacy,  medical, 
proprietary,  financial,  contractor 
sensitive,  mission  critical)  appropriate 
for  each  category  of  information  and 
information  system.  For  the  third  task, 
NIST  plans  to  develop  standards  that 
will  describe  the  minimum  sets  of 
security  controls  for  each  defined 
category  of  information  and  information 
system. 

Authority:  Federal  Information 
Processing  Standards  Publications  (PIPS 
PUBS)  are  issued  by  the  National 
Institute  of  Standards  and  Technology 
after  approval  by  the  Secretary  of 
Commerce,  pursuant  to  section  5131  of 
the  Information  Technology 
Management  Reform  Act  of  1996  (Pub. 
L.  104-106),  the  Federal  Information 
Security  Management  Act  of  2002  (Pub. 
L.  107-347),  and  Appendix  III  to  Office 
of  Management  and  Budget  Circular  A- 
130. 

Executive  Order  12866:  This  notice 
has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Dated:  May  9,  2003. 
Karen  H.  Brown, 
Deputy  Director,  NIST. 
[FR  Doc.  03-12319  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3510-1 3-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Conmierce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Piu-suant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
QuaUty  Award  will  meet  Wednesday, 
June  4,  2003.  The  Judges  Panel  is 
composed  of  nine  members  prominent 
m  the  field  of  quality  management  and 
appointed  by  the  Secretary  of 
Commerce.  The  purpose  of  this  meeting 
is  to  Review  the  2003  Baldrige  Award 
Cycle;  Discussion  of  Senior  Examiner 
Training  for  Site  Visits  and  Final 
Judging  Interaction;  Judges'  Sxu^^ey  of 
Applicants;  and  Judging  Process 
Improvement  for  Final  Judges'  Meeting 
Preparation.  The  applications  under 
review  contain  trade  secrets  and 
proprietary  commercial  information 


submitted  to  the  Government  in 
confidence. 

DATES:  The  meeting  vdll  convene  June 
4,  2003,  at  11  a.m.  and  adjourn  at  4:30 
p.m.  on  June  4,  2003.  The  entire  meeting 
will  be  closed. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standard?  and 
Technology,  Building  222,  Red  Training 
Room,  Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director,  National  Quality 
Program,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(3pl) 975-2361. 

SWPLEMENTARY  INFORMATION:  The 
Assistant  Secretary'  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
December  3,  2002,  that  the  meeting  of 
the  Judges  Panel  will  be  closed  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Simshine  Act,  Pub. 
L.  94-409.  The  meeting,  which  involves 
examination  of  Award  applicant  data 
from  U.S.  companies  and  a  discussion 
of  this  data  as  compared  to  the  Award 
criteria  in  order  to  recommend  Award 
recipients,  may  be  closed  to  the  pubUc 
in  accordance  with  section  552b(c)(4)  of 
title  5,  United  States  Code,  because  the 
meetings  are  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person 
which  is  privileged  or  confidential. 

Dated:  May  9,  2003. 
Karen  H.  Brown, 
Deputy  Director. 
[FR  Doc.  03-12317  Filed  5-15-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  June  5,  2003.  The 
Board  of  Overseers  is  composed  of  11 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 


to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  this  meeting  is  to  discuss 
and  review  information  received  from 
the  National  Institute  of  Standards  and 
Technology  with  the  members  of  the 
Judges  Panel  of  the  Malcohn  Baldrige 
National  Quality  Award.  The  agenda 
will  include:  Discussions  on  Preparing 
for  a  Baldrige  Non-Profit  Category, 
Should  We  Guarantee  Stage  2  Review  to 
State  Award  Recipients?,  Baldrige 
Program  Metrics;  Booz  Allen  CEO  Study 
Status  and  Directions,  and  BNQP  Hosin 
for  2004,  a  Program  Update  and  Issues 
from  Jime  4  Judges'  Meeting.  All  visitors 
to  the  National  Institute  of  Standards 
and  Technology  site  will  have  to  pre- 
register  to  be  admitted.  Please  submit 
your  name,  time  of  arrival,  email 
address  and  phone  nimiber  to  Virginia 
Davis  no  later  than  Monday,  June  2, 
2003,  and  she  will  provide  you  with 
instructions  for  admittance.  Ms.  Davis' 
email  address  is  virginia.davis@nist.gov 
and  her  phone  number  is  301/975-2361. 
DATES:  The  meeting  will  convene  June 
5,  2003,  at  8:30  a.m.  and  adjourn  at  3 
p.m.  on  Jime5,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building. 
Lecture  Room  B,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  imder  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director,  National  Quality 
Program,  National  histitute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(301)  975-2361. 

Dated:  May  9,  2003. 
Karen  H.  Brown, 
Deputy  Director. 
[FR  Doc.  03-12318  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  3510-13-P 


COMMITTEE  FOR  THE 
IMPLEMENTATIONS  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Vietnam 

May  12,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits 


EFFECTIVE  DATE:  May  16,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  Umits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

Consultations  on  textiles  were  held 
with  the  Government  of  the  Socialist 
Republic  of  Vietnam  February  20-21  and 
April  9-18,  2003.  On  April  25,  2003, 
representatives  of  the  United  States  and 
Vietnam  initialed  a  bilateral  textile 
agreement;  this  agreement  will  enter 
into  force  upon  translation  and 
signature.  Pending  translation  and 
signature,  and  in  order  to  carry  out  the 
WTO  Agreement  on  Textiles  and 
Clothing,  the  attached  directive  to  the 
Commissioner  of  Customs  and  Border 
Protection  imposes  Hmits  consistent 
with  those  provided  for  in  the  initialed 
bilateral  textile  agreement.  These  limits 
apply  to  goods  exported  on  or  after  May 
1,  2003. 

These  limits  may  be  revised  if 
Vietnam  becomes  a  member  of  the 
Worid  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  Vietnam. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 

fames  C.  Leonard  m. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  12,  2003. 
Commissioner, 

Bureau  of  Customs  and  Border  Protection. 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  and  Executive 
Order  11651  of  March  3.  1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  May 
16,  2003,  enUy  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
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and  man-made  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Vietnam  and 
exported  during  the  eight  period  beginning 
on  May  1,  2003  and  extending  through 
December  31,  2003  in  excess  of  the  following 
levels  of  restraint: 


Category 


200 

301  

332 

333 

334/335 

338/339 

340/640 

341/641  

342/642 

345 

347/348 

351/651  

352/652 

359-C/659-C ' 
359-S/659-S2  . 

434 

435 

440 

447 

448 

620 


632 

638/639 
645/646 
647/648 


Restraint  limit 


200,000  kilograms. 
453,333  kilograms. 
666,667  dozen  pairs. 
24,000  dozen. 
450,000  dozen. 
9,333,333  dozen. 
1.333,333  dozen. 
508,465  dozen. 
369,789  dozen. 
200,000  dozen. 
4,666,667  dozen. 
321,333  dozen. 
1,233,333  dozen. 
216,667  kilograms. 
350,000  kikjgrams. 
10,800  dozen. 
26,667  dozen. 
1 ,667  dozen. 
34,667  dozen. 
21,333  dozen. 
4,242,667  square  me- 
ters. 
333,333  dozen  pairs. 
847,333  dozen. 
133,333  dozen. 
1,315,545  dozen. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  m, 
Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  03-12314  Filed  5-15-03;  8:45  am] 
HLUNG  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 


1  Category  359-C:  only  HIS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HIS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49  8038, 
6104.63.1020,  6104.63.1030,  6104.69  1000, 
6104.69.8014,  6114.30.3044,  6114.30.3054, 
6203.43  2010,  6203  43.2090,  6203.49,1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

2  Category  359-S;  only  HIS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 
6211.12.8020;  Category  659-S:  only  HIS 
numbers  6112.31.0010,  6112.31.0020, 
6112.41.0010.  6112.41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

Textile  products  in  the  above  categories 
exported  to  the  United  States  prior  to  May  1 , 
2003  shall  not  be  subject  to  this  directive. 

Textile  products  in  the  above  categories 
which  have  been  released  from  the  custody 
of  the  Bureau  of  Customs  and  Border 
Protection  under  the  provisions  of  19  U.S.C. 
1448(b)  or  1484(a)(1)  prior  to  the  effective 
date  of  this  directive  shall  not  be  denied 
entry  under  this  directive. 

These  limits  may  be  revised  if  Vietnam 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Vietnam. 

In  carrying  out  the  above  directions,  the 
Conamissioner  of  Customs  and  Border 
Protection  should  construe  entry  into  the 
United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-01 50] 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review;  Small 
Disadvantaged  Business  Procurement 
Credits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0150). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  small  business  procurement 
credit  programs.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  68  FR  12685  on  March  17, 
2003.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  biu'den  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  16,  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 


the  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035.  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rhonda  Cundiff,  Acquisition  Policy 
Division.  GSA.  501-0044. 
SUPPLEMENTARY  INFORMATION:  I 

A.  Purpose 

This  FAR  requirement  concerning 
small  disadvantaged  procurement  credit 
programs  implements  the  Department  of 
Justice  proposal  to  reform  affirmative 
action  in  Federal  procvu^ment.  which 
was  designed  to  ensure  compliance  with 
the  constitutional  standards  established 
by  the  Supreme  Court.  The  credits 
include  price  evaluation  factor  targets 
and  certifications. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  20.340. 

Responses  Per  Respondent:  8.97. 

Total  Responses:  183,257. 

Average  Burden  Hours  Per  Response: 
2.09. 

Total  Burden  Hours:  383.007. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  Room  4035. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0150.  Small  Disadvantaged 
Business  Procurement  Credit  Programs, 
in  all  correspondence. 

Dated:  May  9,  2003. 
Ralph  J.  Destefano, 

Acting  Director,  Acquisition  Policy  Division. 
(FR  Doc.  03-12226  Filed  5-15-03;  8:45  am] 

BILUNQ  CODE  6820-Ef-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Public  Hearing;  Proposal  To 
Revise  the  Fee  Scliedule  for  the 
Review  of  Projects  Under  Section  3.8 
and  Article  10  of  the  Delaware  River 
Basin  Compact 

AGENCY:  Delaware  River  Basin 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  will  hold  a 
public  hearing  and  solicit  comment  on 
proposed  changes  to  the  fee  schedule  for 
the  review  of  projects  under  Section  3.8 
and  Article  10  of  the  Delaware  River 
Basin  Compact.  The  Conmiission 
instituted  project  review  fees  in  1972.  in 
order  to  allocate  to  applicants  a  portion 
of  the  cost  of  reviewing  water  resource 
projects.  The  fees,  which  are  paid  to  the 


Commission  at  the  time  applications  are 
filed,  were  increased  only  once,  in  1991. 
and  have  not  been  revised  since. 

The  substantive  revisions  include  the 
following:  histituting  filing  fees  for 
projects  sponsored  by  political 
subdivisions  of  the  basin  states;  for 
public  projects  costing  less  than 
$250,000,  charging  a  fee  of  $250;  for 
privately  sponsored  projects  costing 
$250,000  or  less,  increasing  the  fee  from 
$250  to  $500;  for  projects  costing  from 
$250,001  to  $10,000,000,  increasing  the 
fee  from  0.1  to  0.2  percent  of  project 
cost;  and  for  projects  costing  over 
$10,000,000,  increasing  the  fee.from 
0.04  to  0.06  percent  of  project  cost,  not 
to  exceed  $50,000.  In  addition,  the 
surcharge  for  any  project  resulting  in  an 
out-of-basin  diversion  is  proposed  to  be  . 
increased  from  50  percent  to  double  the 
fee  calculated  in  accordance  with  the 
foregoing.  The  method  of  calculating 
project  costs  is  proposed  to  remain 
unchanged.  New  fees  are  proposed  to  be 
instituted  for  two  types  of  actions:  (1)  A 
fee  of  $5,000  is  proposed  for  a  request 
for  an  emergency  certificate  imder 
Section  2.3.9B  of  the  Commission's 
Rules  of  Practice  and  Procedure  to 
waive  or  amend  a  docket  condition;  and 
(2)  a  fee  of  $500  is  proposed  for  the 
transfer  of  a  docket  upon  a  change  of 
ownership  as  defined  in  Resolution  No. 
87-15.  In  all  cases,  if  the  fixed  fee  or  fee 
calculated  in  accordance  with  the 
prescribed  formulas  is  deemed  by  the 
executive  director  to  be  insufficient  due 
to  exceptional  costs  associated  with 
Commission  review,  it  is  proposed  that 
the  Commission  may  charge  the 
applicant  100  percent  of  all  costs 
deemed  by  the  executive  director  to  be 
exceptional.  The  revised  fee  schedule  is 
proposed  to  become  effective  on  July  1. 
2003  for  all  applications  submitted  on 
or  after  July  1,  2003. 
DATES:  The  public  hearing  will  be  held 
on  June  26,  2003  during  the 
Commission's  regular  business  meeting, 
which  will  begin  at  1  p.m.  The  hearing 
will  continue  until  all  those  present 
who  wish  to  testify  are  afforded  an 
opporttmity  to  do  so.  Persons  wishing  to 
testify  are  asked  to  register  in  advance 
with  the  Commission  Secretary,  by 
phoning  609-883-9500  x203.  Written 
comments  will  be  accepted  through  the 
close  of  the  public  hearing. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Commission's  offices  at  25 
State  Police  Drive  in  West  Trenton,  New 
Jersey.  Directions  are  posted  on  the 
Commission's  Web  site  at  http:// 
www.drbc.net.  Written  comments  may 
be  submitted  electronically  to 
fees@drbc.state.nj.us,  with  a  subject  line 
reading  "FEES,"  or  in  hard  copy  to  the 


Commission  Secretary,  DRBC,  PO  Box 
7360,  West  Trenton,  NJ  08628-0360. 
The  full  name,  street  or  post  office 
address,  and  telephone  nimiber  for  the 
entity  or  individual  submitting  the 
comment  must  appear  on  all 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Pamela  M.  Bush  at  609- 
883-9500.  ext.  203  with  questions  about 
the  hearing  process  and  comment 
period  or  the  proposed  changes  in  the 
project  review  fee  schedule. 
SUPPLEMENTARY  INFORMATION:  A  draft 
resolution  containing  the  proposed  new 
fee  schedule  may  be  viewed  on  the 
Commission's  Web  site,  http:// 
www.drbc.net.  The  current  fee  schedule, 
set  forth  in  Resolution  No.  91-3,  also 
may  be  viewed  on  the  web  site. 

Dated:  May  12,  2003. 
Pamela  M.  Bush, 
Commission  Secretary. 
[FR  Doc.  03-12230  Filed  5-15-03;  8:45  am] 

BILUNQ  CODE  6360-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  15, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision. 


extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Svunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  follovdng  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
fimctions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biu-den  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  biu-den  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  8,  2003. 
John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Infonnation  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 

Title:  Lender's  Request  for  Payment  of 
Interest  and  Special  Allowance — LaRS. 

Frequency:  Quarterly,  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  14,184. 
Burden  Hours:  34,573. 

Abstract:  The  Lender's  Request  for 
Payment  of  Interest  and  Special 
Allowance— LaRS  (ED  Form  799)  is 
used  by  approximately  3,546  lenders 
participating  in  the  Title  IV,  Part  B  loan 
programs.  The  ED  Form  799  is  used  to 
pay  interest  and  special  allowance  to 
holders  of  the  Part  B  loans;  and  to 
capture  quarterly  data  from  lender's 
loan  portfolio  for  financial  and 
budgetary  projections. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  bom  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  nimiber  2273.  When  you  access  the 
information  collection,  cUck  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OaO_RIMG@ed.gov  or  faxed  to 
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(202)  708-9346.  Plsase  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266  or  via  his  e-mail  address 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Federal  Student  Aid 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Title:  National  Student  Loan  Data 
System  (NSLDS)  aS). 

Frequency:  On  Occasion  Weekly 
Monthly  Quarterly. 

Affected  Public:  Not-for-profit 
institutions  (primary),  Businesses  or 
other  for-profit,  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  29952. 
Burden  Hours:  179712. 

Abstract:  The  U.S.  Department  of 
Education  will  collect  data  from 
postsecondary  schools  and  guaranty 
agencies  about  federal  Perkins  loans, 
federal  family  education  loans,  and 
William  D.  Ford  direct  student  loans  to 
be  used  to  determine  eligibility  for  Title 
IV  student  financial  aid. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2278.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  joe.schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
[FR  Doc.  03-12224  Filed  5-15-03;  8:45  am] 

BtLUNG  CODE  400O-01-l> 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Jime  16, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
■  collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  May  12,  2003. 

)ohn  D.  Tressler, 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


Title:  Performance  Report  for  the 
Jacob  K.  Javits  Fellowship  Program  (JS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary).  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  115. 

Burden  Hom-s:  690. 

Abstract:  This  information  collection 
provides  the  U.S.  Department  of 
Education  with  information  needed  to 
determine  if  grantees  have  made 
substantial  progress  toward  meeting  the 
program's  objectives  and  allow  program 
staff  to  monitor  and  evaluate  the 
program.  The  Congress  has  mandated 
(through  the  Government's  Performance 
and  Results  Act  of  1993)  that  the  U.S. 
Department  of  Education  provide 
documentation  about'the  progress  being 
made  by  the  program. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  ft-om  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2256.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address /oe.sc/iubart@ec/.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-12225  Filed  5-15-03;  8.45  am) 

BILUNG  CODE  4000-01-l> 


DEPARTMENT  OF  EDUCATION 

[CFDANo.84.184E] 

Office  of  Safe  and  Drug-Free 
Schoois — Emergency  Response  and 
Crisis  Management  Grant  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose:  The  Emergency  Response 
and  Crisis  Management  Program 
provides  grants  to  local  educational 


agencies  (LEAs)  to  improve  and 
strengthen  emergency  response  and 
crisis  management  plans,  including 
training  school  personnel,  students,  and 
parents  in  emergency  response 
procedures  and  coordinating  with  local 
law  enforcement,  public  safety,  health, 
and  mental  health  agencies. 

Eligible  Applicants:  LEAs  with  a 
significant  need  for  emergency 
preparedness  improvements  and  a  lack 
of  fiscal  capacity  to  implement  these 
improvements. 

Applications  Available:  May  16,  2003. 

Deadline  for  Transmittal  of 
Applications:  Jime  30,  2003. 

Deadline  for  Intergovernmental 
Review:  August  29,  2003. 

Estimated  Available  Funds:  $38 
million. 

Estimated  Range  of  Awards: 
$100,000-5500,000. 

Estimated  Average  Size  of  Awards: 
We  estimate  that:  A  small  school  district 
(with  1-20  school  facilities)  will  need 
up  to  $100,000  for  the  18-month  period; 
a  medium-size  school  district  (with 
between  21  and  75  school  facilities)  will 
need  a  maximum  of  $250,000  for  the  18- 
month  period;  and  a  large-size  school 
district  (with  76  or  more  school 
facilities)  will  need  a  maximum  of 
$500,000  for  the  18-month  period. 
Applicants  requesting  funds  in  excess  of 
the  recommended  amoimts  will  need  to 
justify  their  need  for  those  funds. 

Estimated  Number  of  Awards:  150. 

Note:  The  Department  is  not  bound  by  any 
estimate  in  this  notice. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  in  34  CFR 
parts  75,  77,  79,  80,  81,  82,  85,  97,  98, 
and  99.  (b)  The  regulations  in  34  CFR 
part  299. 

General:  Contingent  upon  the 
availability  of  funds,  we  may  make 
additional  awards  in  FY  2004  fi-om  the 
rank-ordered  list  of  unfunded 
applications  from  this  competition. 

Participation  by  Private-School 
Children  and  Teachers:  LEAs  that 
receive  a  grant  are  required  to  provide 
for  the  equitable  participation  of  eligible 
private-school  children  and  their 
teachers  or  other  educational  personnel. 
In  order  to  ensure  that  grant  program 
activities  address  the  needs  of  private- 
school  children,  timely  and  meaningful 
consultation  with  appropriate  private 
school  officials  must  occur  during  the 
design  and  development  of  the  program. 
Administrative  direction  and  control 
over  grant  funds  must  remain  with  the 
grantee. 

Maintenance  of  Effort:  LEAs  may 
receive  a  grant  only  if  the  State 


educational  agency  finds  that  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditures  of  the  agency 
and  the  State  with  respect  to  the 
provision  of  fi-ee  public  education  by 
the  agency  for  the  preceding  fiscal  year 
was  not  less  than  90  percent  of  the 
combined  effort  or  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

Absolute  Priority:  We  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority,  and  fund  imder  this 
competition  only  those  applications  that 
meet  the  following  absolute  priority: 
LEA  projects  to  improve  and  strengthen 
emergency  response  and  crisis 
management  plans,  including  training 
school  personnel,  students  and  parents 
in  emergency  response  procedures  and 
coordinating  with  local  law 
enforcement,  public  safety,  health,  and 
mental  health  agencies. 

To  be  considered  for  a  grant  award, 
applications  must  include  an  agreement 
that  details  the^participation  of  the  LEA 
and  the  following  five  community-based 
partners  &om  the  local  area:  Law 
enforcement,  public  safefy,  health, 
mental  health,  and  the  head  of  your 
local  government  (for  example  your 
mayor,  cify  manager,  or  county 
executive).  The  agreement  must  detail 
the  roles  and  responsibilities  each  of  the 
required  partners  will  have  in 
improving  and  strengthening  the  plan. 
The  agreement  must  also  reflect  each 
partner's  agreement  to  receive  a  final 
copy  of  the  plan.  Finally,  your 
agreement  must  include  an  authorized 
signature  representing  the  LEA  and  each 
community-based  partner. 

If  one  or  more  of^ these  five  partners 
is  not  present  in  your  commimity,  or 
cannot  feasibly  participate,  the 
agreement  must  explain  the  absence  of 
each  missing  partner.  Every  application 
must  include  signatures  representing  at 
least  the  LEA  and  two  of  the  required 
five  partners,  and  explanations  for  the 
absence  any  of  the  remaining  required 
partners. 

Applications  that  fail  to  include  the 
required  agreement  (with  signatures  and 
explanations  for  missing  signatures  as 
specified)  will  not  be  read. 

Although  this  program  requires 
partnerships  with  other  parties, 
administrative  direction  and  fiscal 
control  for  the  project  must  remain  with 
the  local  educational  agency. 

Selection  Criteria:  We  use  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  or 
factor  under  that  criterion  is  indicated 
in  parentheses. 


(1)  Need  for  project.  (25  points) 
In  determining  the  need  for  the 

proposed  project,  the  following  factors 
are  considered: 

(a)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed  project 
(15  points). 

Note:  Under  this  factor  we  will  look  for  a 
clear  and  convincing  demonstration  of 
significant  need — such  as  a  recent 
vulnerability  and  needs  assessment — to 
improve  and  strengthen  the  LEA's  emergency 
response  and  crisis  management  plan,  as  well 
as  how  the  proposed  plan  will  address  need. 

(b)  The  extent  to  which  specific  gaps 
and  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses  (10  points). 

Note:  Under  this  factor  we  will  look  at  the 
extent  to  which  the  applicant  demonstrates  a 
lack  of  fiscal  capacity  to  implement  needed 
improvements  to  its  emergency  response/ 
crisis  management  plan. 

(2)  Significance.  (25  points) 

In  determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(a)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  and 
improvement  (10  points). 

(b)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population  (15  points). 

Note:  Under  the  Significance  criterion,  we 
will  look  for  the  applicant's  identificatijon  of 
the  vulnerabilities  to  which  its  school 
facilities  may  be  exposed  and  its 
comprehensive  approach  to  addressing  those 
vulnerabilities  in  the  proposed  emergency 
response/crisis  management  plan.  We  expect 
that  applicants  will  propose  comprehensive 
approaches  that  do  not  rely  solely  on 
equipment  and  technology  purchases,  and 
address  the  four  phases  of  crisis  planning — 
mitigation/prevention,  preparedness, 
response  and  recovery. 

(3)  Quality  of  the  project  design.  (35 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance 
(10  points). 

Note:  Under  this  factor  we  will  look  for  the 
applicant's  intent  to  develop  a  plan  that  will 
respond  to  emerging  potential  crises  and  is 
practiced,  updated,  and  revised  frequently. 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
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knowledge  from  research  and  effective 
practice  (20  points). 

Note:  Under  this  factor  we  will  look  for  the 
applicant's  inclusion  of  the  four  phases 
(mitigation/prevention,  preparedness, 
response,  and  recovery)  in  "Practical 
Information  on  Crisis  Planning:  A  Guide  for 
Schools  and  Communities"  (available  online 
at  http://www.ed.gov/emergencyplan]  and  a 
clear  description  of  how  the  proposed  project 
will  address  those  four  phases. 

(c)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement.  (5  points) 

(4)  Quality  of  the  project  evaluation. 
(5  points) 

La.  determining  the  quality  of  the 
evaluation,  the  following  factor  is 
considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (5  points) 

(5)  Quality  of  the  management  plan. 
(10  points) 

hi  determining  the  quality  of  the 
management  plan,  the  following  factor 
is  considered: 

(a)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate.  (10 
points) 

Note:  Under  this  criterion  we  will  look  at 
the  quality  of  th&applicant's  planned 
coordination  and  collaboration  with  the  head 
of  the  local  government,  and  community- 
based  law  enforcement,  public  safety,  health, 
and  mental  health  agencies  in  the 
strengthening  and  improvement  of  the  plan. 
This  description  should  go  beyond  simply 
the  roles  and  responsibilities  discussed  in  the 
absolute  priority. 

Waiver  of  Proposed  Rulemaking: 
Under  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  the  Secretary  generally 
offers  interested  parties  the  opportunity 
to  comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  however,  exempts  from 
this  requirement  rules  that  apply  to  the 
first  competition  under  a  new  or 
substantially  revised  program  authority. 
This  is  the  first  competition  under  the 
Emergency  Response  and  Crisis 
Management  Grant  Program.  These  ndes 
will  apply  to  the  FY  2003  grant 
competition  only. 

For  Applications  Contact:  Education 
Pubhcations  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 


Fax:  (301)  470-1244.  If  you  use  a 
telecommimications  device  for  the  deaf, 
you  may  call  1-877-576-7734.  You  may 
also  contact  ED  Pubs  at  its  Web  site: 
http://www.ed.gov/pubs/edpubs/html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

ff  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  No. 
84.184.E.  Individuals  with  disabilities 
may  obtain  this  document  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  contact  person  listed 
below. 

Pilot  Project  for  Electronic  Submission 
of  Applications:  In  FY  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Emergency  Response 
and  Crisis  Management  Grant  Program 
(CFDA  #84.184.E)  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  imder  this  grant  program, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
su^estions  for  improvement. 

Ifyou  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  volimtary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  dociunents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assiu-ances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  niunber  (an 
identifying  number  unique  to  your 
application). 


•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Emergency  Response  and  Crisis 
Management  Grant  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  tmavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Emergency  Response 
and  Crisis  Management  Grant  Program 
at:  http://e-ffrants.ed.gov.yNe  have 
included  additional  information  about 
the  e-Application  pilot  project  (see 
Parity  Guidelines  between  Paper  and 
Electronic  Applications)  in  the 
application  package.  If  you  want  to 
apply  for  a  grant  and  be  considered  for 
funding,  you  must  meet  the  deadline 
requirements  included  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Ann  Deshpande  or  Jennifer 


Medearis,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3E332,  Washington,  DC  20202- 
6450.  Connie  Deshpande:  Telephone: 
(202)  401-2140;  email  address: 
Connie.Deshpande@ed.gov;  Jennifer 
Medearis:  Telephone:  (202)  260-5571; 
email  address: 

Jeimifer.Medearis@ed.gov.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
888-877-8339. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  fi^e  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.184.E,  Safe  and  Drug-Free 
Schools  and  Community  Act  National 
Programs — Emergency  Response  and  Crisis 
Management  Grant  Program) 

Program  Authority:  20  U.S.C.  7131. 
Dated:  May  13,  2003. 
Judge  Eric  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 
IFFf  Doc.  03-12394  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

William  D.  Ford  Federal  Direct  Loan 
Program 

agency:  Department  of  Education. 

ACTION:  Notice  of  the  annual  updates  to 
the  Income  Contingent  Repayment  (ICR) 
plan  formula  for  2003. 

SUIMARY:  The  Secretary  announces  the 
annual  updates  to  the  ICR  plan  formula 
for  2003.  Under  the  William  D.  Ford 
Federal  Direct  Loan  (Dfrect  Loan) 
Program,  borrowers  may  choose  to  repay 
thefr  student  loans  under  the  ICR  plan, 
which  bases  the  repayment  amount  on 


the  borrower's  income,  family  size,  loan 
amount,  and  interest  rate.  Each  year,  we 
adjust  the  formula  for  calculating  a 
borrower's  payment  to  reflect  changes 
due  to  inflation.  This  notice  contains 
the  adjusted  income  percentage  factors 
for  2003  and  charts  showing  sample 
repayment  amounts  based  on  the 
adjusted  ICR  plan  formula.  It  also 
contains  examples  of  how  the 
calculation  of  the  monthly  ICR  amount 
is  performed  and  a  constant  multiplier 
chart  for  use  in  performing  the 
calculations.  The  adjustments  for  the 
ICR  plan  formula  contained  in  this 
notice  are  effective  from  July  1,  2003  to 
June  30,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Watson,  U.S.  Department  of  Education, 
Room  092B1,  UCP,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
5400.  Telephone:  (202)  377-4008.  ff  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabihties  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPLEMENTARY  INFORMATION:  Direct 
Loan  Program  borrowers  may  choose  to 
repay  their  Direct  Loans  under  the  ICR 
plan.  The  attachment  to  this  notice 
provides  updates  to  examples  of  how 
the  calculation  of  the  monthly  ICR 
amount  is  performed,  the  income 
percentage  factors,  the  constant 
multiplier  chart,  and  charts  showing 
sample  repayment  amounts. 

We  have  updated  the  income 
percentage  factors  to  reflect  changes 
based  on  inflation.  We  have  revised  the 
income  percentage  factors  table  by 
changing  the  dollar  amounts  of  the 
incomes  shown  by  a  percentage  equal  to 
the  estimated  percentage  change  in  the 
Consumer  Price  Index  for  all  urban 
consumers  from  December  2002  to 
December  2003.  Further,  we  provide 
examples  of  monthly  repayment  amount 
calculations  and  two  charts  that  show 
sample  repayment  amounts  for  single 
and  married  or  head-of-household 
borrowers  at  various  income  and  debt 
levels  based  on  the  updated  income 
percentage  factors. 

The  updated  income  percentage 
factors,  at  any  given  income,  may  cause 
a  borrower's  payments  to  be  slightly 
lower  than  they  were  in  prior  years. 
This  updated  amount  more  accurately 
reflects  the  impact  of  inflation  on  a 
borrower's  current  ability  to  repay. 


Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.  ed.gov/legisla  tion/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1087  et  seq. 
Dated:  May  13,  2003. 
Theresa  S.  Shaw, 

Chief  Operating  Officer,  Federal  Student  Aid. 

Attachment— Examples  of  the 
Calculations  of  Monthly  Repayment 
Amounts 

Example  1.  This  example  assumes  you  are 
a  single  borrower  with  $15,000  in  Direct 
Loans,  the  interest  rate  being  charged  is  8.25 
percent,  and  you  have  an  adjusted  gross 
income  (AGI)  of  $33,042. 

Step  I;  Determine  your  annual  payments 
based  on  what  you  would  pay  over  12  years   ' 
using  standard  amortization.  To  do  this, 
multiply  your  loan  balance  by  the  constant 
multiplier  for  8.25  percent  interest 
(0.131545).  The  constant  multiplier  is  a  factor 
used  to  calculate  amortized  payments  at  a 
given  interest  rate  over  a  fixed  period  of  time. 
(The  8.25  percent  interest  rate  used  in  this 
example  is  the  maximum  interest  rate  that 
may  be  charged  for  all  Direct  Loans 
excluding  Direct  PLUS  Loans  and  certain 
Direct  PLUS  Consolidation  Loans;  your 
actual  interest  rate  may  be  lower.  You  can 
view  the  constant  multiplier  chart  at  the  end 
of  this  notice  to  determine  the  constant 
multiplier  that  you  should  use  for  the  interest 
rate  on  your  loan.  If  your  exact  interest  rate 
is  not  listed,  use  the  next  highest  for 
estimation  purposes.) 

•  0.131545  X  $15,000  =  $1,973.18 

Step  2:  Multiply  the  result  of  Step  1  by  the 
income  percentage  factor  shown  in  the 
income  percentage  factors  table  that 
corresponds  to  your  income  and  then  divide 
the  result  by  100.  (If  your  income  is  not  listed 
in  the  income  percentage  factors  table, 
calculate  the  applicable  income  percentage 
factor  by  following  the  instructions  under  the 
"Interpolation"  heading  later  in  this  notice.): 

•  88.77  X  $1.973.18 +  100  =  $1,751.59 
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Step  3:  Determine  20  percent  of  your 
discretionary  income  (your  discretionary 
income  is  your  AGI  minus  the  HHS  Poverty 
Guideline  amount  for  your  family  size). 
Because  you  are  a  single  borrower,  subtract 
the  poverty  level  for  a  family  of  one,  as 
published  in  the  Federal  Register  on 
February  7,  2003  (68  FR  6456),  from  your 
AGI  and  multiply  the  result  by  20  percent: 

•  $33,042  -  $8,980  =  $24,062 

•  $24,062  X  0.20  =  $4,812.40 

Step  4:  Compare  the  amount  from  Step  2 
with  the  amount  from  Step  3.  The  lower  of 
the  two  will  be  your  annual  payment 
amount.  In  this  example,  you  will  be  paying 
the  amount  calculated  under  Step  2.  To 
determine  your  monthly  repayment  amount, 
divide  the  annual  amount  by  12. 

•  $1,751.59 +  12  =  $145.97 

Example  2.  In  this  example,  you  are 
married.  You  and  your  spouse  have  a 
combined  AGI  of  $62,439  and  are  repaying 
your  loans  jointly  under  the  ICR  plan.  You 
have  no  children.  You  have  a  Direct  Loan 
balance  of  $10,000,  and  your  spouse  has  a 
Direct  Loan  balance  of  $15,000.  Your  interest 
rate  is  8.25  percent. 

Step  1 :  Add  your  and  your  spouse's  Direct 
Loan  balances  together  to  determine  your 
aggregate  loan  balance: 

•  $10,000  +  $15,000  =  $25,000 

Step  2:  Determine  the  annual  payment 
based  on  what  you  would  pay  over  12  years 
using  standard  amortization.  To  do  this, 
multiply  your  aggregate  loan  balance  by  the 
constant  multiplier  for  8.25  percent  interest 
(0.131545).  (The  8.25  percent  interest  rate 
used  in  this  example  is  the  maximum  interest 
rate  that  may  be  charged  for  all  Direct  Loans 
excluding  Direct  PLUS  Loans  and  certain 


Direct  PLUS  Consolidation  Loans;  your 
actual  interest  rate  may  be  lower.  You  can 
view  the  constant  multiplier  chart  at  the  end 
of  this  notice  to  determine  the  constant 
multiplier  that  you  should  use  for  the  interest 
rate  on  your  loan.  If  your  exact  interest  rate 
is  not  listed,  use  the  next  highest  for 
estimation  purposes.) 

•  0.131545  X  $25,000  =  $3,288.63 

Step  3:  Multiply  the  result  of  Step  2  by  the 
income  percentage  factor  shown  in  the 
income  percentage  factors  table  that 
corresponds  to  your  and  your  spouse's 
income  and  then  divide  the  result  by  100.  (If 
your  and  your  spouse's  aggregate  income  is 
not  listed  in  the  income  percentage  factors 
table,  calculate  the  applicable  income 
percentage  factor  by  following  the 
instructions  under  the  "Interpolation"! 
heading  later  in  this  notice.): 

•  109.40  X  $3,288.63 +  100  =  $3,597.76 

Step  4:  Determine  20  percent  of  your 
discretionary  income.  To  do  this,  subtract  the 
poverty  level  for  a  family  of  two,  as 
published  in  the  Federal  Register  on 
February  7,  2003  (68  FR  6456),  from  your 
combined  AGI  and  multiply  the  result  by  20 
percent: 

•  $62,439  -  $12,120  =  $50,319 

•  $50,319x0.20  =  $10,063.80 

Step  5:  Compare  the  amount  from  Step  3 
with  the  amount  from  Step  4.  The  lower  of 
the  two  will  be  your  emnual  payment 
amount.  You  and  your  spouse  will  pay  the 
amount  calculated  under  Step  3.  To 
determine  your  monthly  repayment  amount, 
divide  the  annual  amount  by  12. 

•  $3,597.76 +  12  =  $299.81 
Interpolation:  If  your  income  does  not 

appear  on  the  income  percentage  factors 

2003  Income  Percentage  Factors 

[Based  on  Annual  Income] 


table,  you  will  have  to  calculate  the  income 
percentage  factor  through  interpolation.  For 
example,  assume  you  are  single  and  your 
income  is  $25,000. 

Step  1:  Find  the  closest  income  listed  that 
is  less  than  your  income  of  $25,000  and  the 
closest  income  listed  that  is  greater  thsm  your 
income  of  $25,000. 

Step  2:  Subtract  the  lower  amount  from  the 
higher  amount  (for  this  discussion,  we  will 
call  the  result  the  "income  interval"): 

•  $26,306  -  $22,108  =  $4,198 

Step  3:  Determine  the  difference  between 
the  two  income  percentage  factors  that  are 
given  for  these  incomes  (for  this  discussion, 
we  will  call  the  result,  the  "income 
percentage  factor  interval"): 

•  80.33%  -  71.89%  =  8.44% 

Step  4:  Subtract  from  your  income  the 
closest  income  shown  on  the  chart  that  is  less 
than  your  income  of  $25,000: 

•  $25,000  -  $22,108  =  $2,892 

Step  5:  Divide  the  result  of  Step  4  by  the 
income  interval  determined  in  Step  2: 

•  $2,892  +  $4,198  =  0.6889 

Sfep  6:  Multiply  the  result  of  Step  5  by  the 
income  percentage  factor  interval: 

•  8.44%  X  0.6889  =  5.8143% 

Step  7:  Add  the  result  of  Step  6  to  the 
lower  of  the  two  income  percentage  factors 
used  in  Step  3  to  calculate  the  income 
percentage  factor  interval  for  $25,000  in 
income: 

•  5.8143%  +  71.89%  =  77.70%  (rounded  to 

the  nearest  hundredth)    . 

The  result  is  the  income  percentage  factor 
that  will  be  used  to  calculate  the  monthly 
repayment  amount  under  the  ICR  plem. 


Single 


Married/head  of  household 


Income 


%  Factor 


Income 


%  Factor 


8,637  .... 
11.885.. 
15,293  .. 
18,779  .. 
22,108  .. 
26.306  .. 
33,042  .. 
41,440.. 
49,840  .. 
59.901  .. 
76.701  .. 
108.633 
124,558 
221,860 


55.00 

57.79 

60.57 

66.23 

71.89 

80.33 

88.77 

100.00 

100.00 

111.80 

123.50 

141.20 

150.00 

200.00 


8,637  ... 
13,629  . 
16,243  . 
21,234  . 
26,306  . 
33,042  . 
41,439  . 
49,840  . 
62,439  . 
83,435  . 
112,831 
157,799 
257,856 


50.52 

56.68 

59.56 

67.79 

75.22 

87.61 

100.00 

100.00 

109.40 

125.00 

140.60 

150.00 

200.00 
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Constant  Multiplier  Chart  for  12- 
Year  Amortization 


Constant  Multiplier  Chart  for  12- 
Year  Amortization— Continued 


Constant  Multiplier  Chart  for  12- 
Year  Amortization — Continued 


0.105413 
0.110146 
0.123406 
0.125011 
0.126368 


Interest  rate 
percent 

Annual 
constant 
multiplier 

7.50 

0126627 

7.75 

0 128255 

8.00 

0 129894 

8.25 

0131545 

8.50 

0.133207 

Interest  rate 
percent 

Annual 
constant 
multiplier 

8.75 

0 134880 

9.00 

0 136564 
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[FR  Doc.  03-12283  Filed  5-15-03;  8:45  am] 

BtLUNG  CODE  4000-01-C 

DEPARTMErfT  OF  EDUCATION 
Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 

ACTION:  Notice  implementing  a  new 
electronic  process{eZ- Audit)  for 
submitting  compliance  and  financial 
statement  audits. 

SUMMARY:  The  Secretary  gives  notice 
that  on  June  16,  2003,  the  Department 
will  fully  implement  the  eZ-Audit 
process  imder  which  an  institution  that 
participates,  or  seeks  to  participate,  in 
the  Federal  student  aid  programs 
submits  its  compliance  and  financial 
statement  audit  information 
electronically.  The  Federal  student  aid 
programs  are  authorized  under  Title  IV 
of  the  Higher  Education  Act  of  1965,  as 
amended  (Title  IV,  HEA  Programs).  This 
notice  applies  to  any  compliance  or 
financial  statement  audits  that  an 
institution  is  required  to  submit  under 
34  CFR  600.20(a)  or  (b)  to  begin  or 
continue  participating  in  the  Title  IV, 
'HEA  Programs,  any  financial  statement 
audits  required  for  an  institution  that 
undergoes  a  change  in  ownership 
resulting  in  a  change  in  control  as 
provided  under  34  CFR  600.20(g),  any 
compliance  and  financial  statement 
audits  that  an  institution  is  required  to 
submit  annually  under  34  CFR  668.23, 
and  any  compliance  and  financial 
statement  audits  required  of  an 
institution  that  ceases  to  participate  in 
the  Title  IV,  HEA  Programs  as  provided 
under  34  CFR  668.26(b). 

Effective  immediately,  institutions 
may  voluntarily  begin  using  eZ- Audit  to 
submit  any  required  audits.  Beginning 
on  June  16,  2003,  all  institutions  are 
required  to  use  eZ- Audit  for  submitting 
electronically  any  required  audit  that  is 
due  on  or  after  that  date.  However,  if  an 
institution  is  unable  to  use  eZ-Audit  to 
submit  its  first  audit  that  is  due  on  or 
after  Jime  16,  2003,  it  should  contact  the 
person  identified  below  to  make 
alternative  arrangements  for  submitting 
that  audit. 

FOR  FURTHER  INFORMATION  CONTACT:  Ti 
Baker,  Management  and  Program 
Analyst,  Schools  Chaimel,  Federal 
Student  Aid,  U.S.  Department  of 
Education,  Union  Center  Plaza,  074G2, 
830  First  Street,  Washington.  DC  20202. 
Telephone:  (202)  377-3156,  Fax:  (202) 
275-5726,  or  via  Internet: 
fsaeza  u  dit@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 


the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  {e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  eZ- Audit 
is  a  web-based  process  designed  to 
facilitate  the  submission  of  compliance 
and  financial  statement  audits,  expedite 
the  review  of  those  audits  by  the 
Department,  and  provide  more  timely 
and  useful  information  to  institutions 
regarding  the  Department's  review.  This 
notice  deals  only  with  the  procedures 
for  submitting  audits  under  the  eZ- 
Audit  process.  More  detailed 
information  about  other  aspects  of  the 
eZ-Audit  process  is  available  imder  the 
Electronic  Annoimcements  section  at 
http://www.IFAP.ed.gov. 

Proprietary  institutions  are  required 
to  submit  audits  directly  to  the 
Department  regardless  of  the  reason 
those  audits  are  required.  Currently,  all 
non-profit  and  public  institutions  are 
required  to  conduct  and  submit  annual 
compliance  and  financial  statement 
audits  in  accordance  with  Office  of 
Management  and  Budget  (0MB) 
Circular  A-133.  Under  0MB  Circular 
A-133,  these  institutions  submit  their 
annual  audits  to  the  Federal  Audit 
Clearinghouse  (Clearinghouse)  that  in 
turn  provides  copies  to  the  Department 
and  other  Federal  agencies.  For  any 
other  audits  that  a  non-profit  or  public 
institution  is  required  to  conduct  under 
the  Title  IV,  HEA  Program  regulations, 
those  audits  are  submitted  directly  to 
the  Department. 

OMB  Circular  A-133  also  provides 
that  in  response  to  a  request  from  a 
Federal  agency,  non-profit  and  public 
institutions  must  submit  their  annual 
audits  directly  to  that  agency. 
Accordingly,  the  Department  hereby 
requests  non-profit  and  public 
institutions  to  submit  copies  of  their 
OMB  Circular  A-133  aimual  audits 
directly  to  us  through  eZ-Audit.  The 
Department  meikes  this  request  to 
maximize  the  utility  of  eZ-Audit  by 
establishing  a  uniform  process  under 
which  all  institutions  submit  any  audit 
required  under  the  Title  IV,  HEA 
Program  regulations.  We  note  that  non- 
profit and  public  institutions  whose 
annual  audits  are  conducted  in 
accordance  with  OMB  Circular  A-133 
must  continue  to  submit  those  audits  to 
the  Clearinghouse. 

The  Department  will  carefully 
monitor  the  utility  of  the  eZ- Audit 
approach  in  identifying  fraud  and 


reducing  error  in  Federal  student  aid 
programs  and  improving  the  validity 
and  reliability  of  the  data  reported.  The 
Department  will  also  ensure  that  it 
minimizes  the  burden  associated  with 
submitting  audits  under  this  approach. 

After  completing  the  first  cycle  of 
audits  under  this  approach,  the 
Department  will  implement  any  reforms 
necessary  to  enhance  the  utility  of  the 
data  it  receives  and  reduce  burden  on 
institutions.  Moreover,  the  Department 
will  consider  modifying  the  eZ- Audit 
process  in  view  of  any  significant 
changes  the  Clearinghouse  may  make  in 
accepting  electronic  audit  submissions 
and  in  response  to  the  continuing  efforts 
by  the  accounting  community  to 
standardize  the  format  and  presentation 
of  electronic  audit  data. 

eZ-Audit  Process 

An  authorized  person  at  an  institution 
submits  required  audits  on  behalf  of  the 
institution  by  (1)  accessing  the 
appropriate  page  on  the  eZ-Audit 
website  using  identity  credentials 
issued  to  the  institution  by  the 
Department,  (2)  entering  general 
information  about  the  institution's 
compliance  audit,  (3)  entering  general 
information  and  specific  financial  data 
from  the  institution's  audited  financial 
statements,  and  (4)  attaching  authentic 
copies  of  the  signed  audits. 

Identity  Credentials 

An  institution  obtains  credentials  for 
accessing  the  eZ-Audit  system  by 
completing  and  signing  registration 
materials  described  under  the  Electronic 
Annoimcements  section  at  http:// 
www.IFAP.ed.gov,  and  submitting  them 
to:  The  U.S.  Department  of  Education, 
Federal  Student  Aid,  Attention:  Ti 
Baker,830  First  Street,  NE., Washington, 
DC  20202. 

After  receiving  the  registration 
materials,  the  Department  will  send 
electronically  identity  credentials 
(initially  a  usemame  and  password)  to 
the  institution.  Although  we  expect  to 
be  able  to  issue  identity  credentials 
witlun  a  few  days  after  receiving  a 
request,  em  institution  should  submit  its 
registration  materials  as  soon  as  possible 
to  ensure  that  it  can  use  the  eZ- Audit 
system  to  submit  required  audits  on  and 
after  June  2,  2003. 

Entering  Information  About  the  Audits 

An  institution  enters  general  and 
specific  information  about  its 
compliance  audits  and  financial 
statements  on  the  appropriate  eZ-Audit 
web  pages.  General  information  is  used 
to  determine  whether  the  audits  are 
materially  complete  and  conducted  in 
accordance  with  applicable  standards. 


Specific  financial  data  is  used  to  make 
a  preliminary  determination  as  to 
whether  a  non-profit  or  for-profit 
institution  is  financially  responsible 
under  34  CFR  part  668,  subpart  L  of  the 
Student  Assistance  General  Provisions 
regulations  (or  in  the  case  of  a  change 
in  ownership  resulting  in  a  change  in 
control,  whether  the  institution  satisfies 
the  financial  ratio  requirements  under 
34  CFR  668.15). 

Attaching  an  Authentic  Copy  of  the 
Audits 

After  an  institution  enters  all 
requested  information,  it  must  attach  (or 
upload)  to  the  eZ-Audit  Web  page  an 
electronic  copy  of  any  required 
compliance  and  financial  statement 
audits  that  were  prepared  and  signed  by 
the  independent  auditor(s)  engaged  by 
the  institution  to  conduct  those  audits. 
The  electronic  copy  of  any  required 
audit  must  be  a  read-only  Portable 
Document  Format  (PDF)  file  made  using 
Adobe  Acrobat  version  5.0  or  higher. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  on  the  Internet  at  the 
following  site:  http://wvrw.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

IVogram  Authority:  20  U.S.C.  1099c. 
Dated:  May  13,  2003. 
Theresa  S.  Shaw, 

Chief  Operating  Officer.  Federal  Student  Aid. 
[FR  Doc.  03-12286  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4001-01-l> 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  ttie  West  Valley 
Demonstration  Project  Draft  Waste 
Management  Environmental  Impact 
Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  Enei^ 
(DOE)  annoimces  the  availability  of  the 
West  Valley  Demonstration  Project 
(WVDP)  Draft  Waste  Management 
Environmental  Impact  Statement  (EIS) 
for  public  review  and  comment.  This 
Draft  EIS  has  been  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.y.  Council  on  Environmental 
Quality  regulations  implementing  NEPA 
(40  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  and  DOE  NEPA 
Implementing  Procedures  (10  CFR  part 
1021). 

DOE'S  proposed  action  (and  preferred 
alternative)  is  to  ship  radioactive  wastes 
that  are  either  cmrently  in  storage  on 
the  WVDP  site,  or  that  will  be  generated 
from  WVDP  operations  over  the  next  ten 
years,  to  offsite  disposal  locations,  and 
to  continue  managing  its  onsite  waste 
storage  tanks.  The  potential 
environmental  consequences  of  the 
proposed  action  are  evaluated  in  this 
Draft  EIS,  including  impacts  to  workers 
and  the  public  fit)m  waste 
transportation  and  waste  management. 
The  Draft  EIS  also  analyzes  a  No  Action 
Alternative,  under  which  most  wastes 
would  continue  to  be  stored  over  the 
next  ten  years,  and  an  alternative  imder 
which  certain  wastes  would  be  shipped 
to  interim  offsite  storage  locations  prior 
to  disposal,  along  with  the  addition  of 
retrievable  grout  to  the  waste  storage 
tanks  for  interim  stabilization.  Indefinite 
waste  storage  onsite  was  considered  but 
not  analyzed. 

The  public  is  invited  to  comment  on 
the  Eh-aft  EIS  during  a  45-day  public 
comment  period,  which  ends  on  June 
30,  2003.  All  comments  received  during 
the  public  comment  period  will  be 
considered  in  preparing  the  Final  EIS. 
Comments  received  after  the  public  ' 
comment  period  ends  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Requests  for  information 
about  this  Draft  EIS  should  be  directed 
to:  Daniel  W.  Sullivan,  EIS  Document 
Manager.  DOE  West  Valley  Area  Office, 
10282  Rock  Springs  Road,  WV-49,  West 
Valley.  New  York  14171-9799. 
Telephone:  (716)  942-4016. 

Copies  of  the  document  can  be 
requested  by  telephone  at  (716)  942- 
2152  or  (800)  633-5280. 

Written  comments  on  the  Draft  EIS 
can  be  mailed  to:  Daniel  W.  Sullivan, 
WVDP  WM  EIS,  10282  Rock  Springs 
Road.  WV-49.  West  Valley.  New  York 
14171-9799. 

Written  comments  may  also  be 
submitted  by  fax  to:  (716)  942-4199,  or 
submitted  electronically  to 
allens@wvnsco.com. 


Oral  comments  on  the  Draft  EIS  will 
be  accepted  only  during  the  public 
hearing  scheduled  for  the  date  and 
location  provided  in  the  DATES  section 
of  this  Notice. 

For  information  regarding  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  (EH-42).  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone: 
(202)  586—4600.  or  leave  a  message  at 
(800) 472-2756. 

The  Draft  EIS  will  be  available  at 
http://tis.eh .  doe.gov/nepa/ 
docs.docs.htm  or  jvvwv.jw.doe.gov. 
Copies  of  the  Draft  EIS  and  supporting 
technical  reports  also  are  available  for 
review  at  the  locations  listed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  Notice. 

DATES:  The  public  is  invited  to  submit 
written  and/or  oral  comments  on  the 
Draft  EIS.  The  comment  period  on  the 
Draft  EIS  begins  on  the  date  of  this 
Notice  and  ends  on  Jime  30,  2003.  DOE 
will  consider  all  comments  postmarked 
by  that  date  in  preparing  the  Final  EIS. 
Comments  postmarked  after  that  date 
wdll  be  considered  to  the  extent 
practicable. 

DOE  will  hold  public  hearings  on 
June  1 1 ,  2003,  at:  Ashford  Office 
Complex,  9030  Route  219,  Town  of 
Ashford,  Buffalo,  New  York,  1:30  p.m. 
to  3:30  p.m. .7:00  p.m.  to  9:00  p.m. 

Requests  to  speak  at  the  public 
hearings  can  be  made  by  calling  or 
writing  the  EIS  Document  Manager  (see 
ADDRESSES,  above).  Requests  to  speak 
that  have  not  been  submitted  prior  to 
the  hearing  will  be  accepted  in  the  order 
in  which  they  are  received  diuing  the 
hearing.  Speakers  are  encouraged  to 
provide  written  versions  of  their  oral 
comments  for  the  record.  Each  speaker 
will  be  allowed  five  minutes  to  present 
comments  unless  more  time  is  requested 
and  available.  Comments  will  be 
recorded  by  a  court  reporter  and  will 
become  part  of  the  public  hearing 
record. 

SUPPLEMENTARY  INFORMATION:  The 
WVDP  is  located  on  the  Western  New 
York  Nuclear  Service  Center  (also 
referred  to  as  the  Center).  The  Center 
comprises  approximately  13.5  square 
kilometers  (five  square  miles)  in  West 
Valley,  New  York,  and  is  located  in  the 
town  of  Ashford,  approximately  50 
kilometers  (30  miles)  southeast  of 
Buffalo.  New  York.  "The  Center  was  the 
site  of  the  world's  first  commercial 
nuclear  fuel  reprocessing  plant,  which 
was  the  only  one  to  have  operated  in  the 
United  States.  The  Center  operated 
under  a  license  issued  by  the  Atomic 
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Energy  Commission  (now  the  U.  S. 
Nuclear  Regulatory  Commission  [NRC]) 
in  1966  to  Nuclear  Fuel  Services, 
Incorporated,  and  the  New  York  State 
Atomic  and  Space  Development 
Authority,  now  known  as  the  New  York 
State  Energy  Research  and  Development 
Authority  (NYSERDA). 

During  reprocessing,  spent  nuclear 
fuel  from  commercial  nuclear  power 
plants  and  DOE  sites  was  chopped, 
dissolved,  and  processed  by  a  solvent 
extraction  system  to  recover  uranium 
and  plutonium.  Fuel  reprocessing  ended 
in  1972  when  the  plant  was  shut  down 
for  modifications  to  increase  its 
capacity,  reduce  occupational  radiation 
exposure,  and  reduce  radioactive 
effluents. 

In  1976,  Nuclear  Fuel  Services 
estimated  that  over  $600  million  would 
be  required  to  modify  the  facility  to 
increase  its  capacity  and  to  comply  with 
changes  in  regulatory  standards.  As  a 
result,  the  company  decided  to 
withdraw  from  the  nuclear  fuel 
reprocessing  business  and  exercise  its 
contractual  right  to  yield  responsibility 
for  the  Center  to  NYSERDA.  Nuclear 
Fuel  Services  withdrew  from  the  Center 
without  removing  any  of  the  in-process 
nuclear  wastes.  NYSERDA  now  holds 
title  to  and  manages  the  Center  on 
behalf  of  the  people  of  the  State  of  New 
York. 

In  1980,  Congress  passed  the  WVDP 
Act  (Pub.  L.  96-368).  This  Act  requires 
DOE  to  demonstrate  that  the  liquid 
high-level  radioactive  waste  (HLW)  from 
reprocessing  can  be  safely  managed  by 
solidifying  it  at  the  Center  and 
transporting  it  to  a  geologic  repository 
for  permanent  disposal.  In  addition  to 
HLW,  the  WVDP  also  manages  low-level 
radioactive  waste  (LLW),  transuranic 
(TRU)  waste,  and  mixed  waste 
(radioactive  and  hazardous)  generated 
as  a  result  of  Project  activities. 

The  Project  Facilities  and  areas 
storing  the  waste  are:  the  Process 
Building,  which  includes  approximately 
70  rooms  and  cells  that  comprised  the 
NRC-licensed  spent  nuclear  fuel 
reprocessing  operations  (one  of  the 
cells — the  Chemical  Process  Cell — now 
serves  as  the  storage  facility  for  the 
vitrified  HLW  canisters);  the  Tank  Farm, 
which  includes  the  underground  HLW 
storage  tanks;  Waste  Storage  Areas, 
which  include  several  facilities  such  as 
Lag  Storage  Areas  and  the  Chemical 
Process  Cell  Waste  Storage  Area;  and 
the  Radwaste  Treatment  System  Drum 
Cell  (Drum  Cell),  which  stores  cement- 
filled  drums  of  stabilized  LLW. 

The  scope  of  this  Draft  EIS  departs 
from  that  which  was  annoimced  in  a 
March  2001  Notice  of  Intent  (NOI)  (66 


FR  16447,  March  26,  2001).  The  scope 
is  now  limited  to  onsite  weiste 
management  and  offsite  waste 
transportation  activities,  and  no  longer 
includes  decontamination  activities  as 
proposed  in  the  NOI.  DOE  modified  the 
scope  of  this  EIS  as  a  result  of  public 
comments  received  during  scoping  and 
the  Department's  further  evaluation  of 
activities  that  might  be  required 
independently  of  final  decisions  on 
decommissioning  and/or  long-term 
stewardship  (LTS)  at  the  WVDP.  DOE 
published  an  Advance  NOI  (66  FR 
56090,  November  6,  2001)  inviting 
preliminary  public  conunent  on  a 
proposed  scope  for  a  decommissioning 
and/or  LTS  EIS  and  recently  published 
an  NOI  (68  FR  12004,  March  13,  2003). 

Description  of  Alternatives 

DOE  analyzed  three  alternatives  in  the 
Draft  EIS.  Under  the  No  Action 
Alternative,  Continuation  of  Ongoing 
Waste  Management  Activities,  waste 
management  would  include  continued 
storage  of  most  of  the  existing  LLW,  the 
TRU  waste,  and  the  HLW.  and  limited 
shipments  of  some  LLW  to  offsite 
disposal.  The  emptied  HLW  storage 
tanks  and  their  surrounding  vaults   , 
would  continue  to  be  ventilated  to 
manage  moistiu-e  levels  as  a  corrosion 
prevention  measure. 

Under  Alternative  A,  Offsite 
Shipment  of  HLW,  LLW,  Mixed  LLW, 
and  TRU  Wastes  to  Disposal  and       «' 
Ongoing  Management  of  the  Waste 
Storage  Tanks  (DOE's  preferred 
alternative),  DOE  would  ship  the  LLW 
and  mixed  LLW  to  one  of  two  DOE 
potential  disposal  sites  (in  Washington 
or  Nevada)  or  to  a  commercial  disposal 
site  (such  as  the  Envirocare  facility  in 
Utah),  ship  TRU  waste  to  the  Waste 
Isolation  Pilot  Plant  (WIPP)  in  New 
Mexico,  and  ship  the  HLW  to  the 
proposed  Yucca  Mountain  HLW 
Repository  in  Nevada.  LLW  and  mixed 
LLW  would  be  shipped  over  the  next 
ten  years.  TRU  waste  shipments  to 
WEPP  could  occur  within  the  next  ten 
years  if  the  TRU  waste  is  determined  to 
meet  all  the  requirements  for  disposal  in 
this  repository;  however,  if  some  or  all 
of  WVDP's  TRU  waste  does  not  meet 
these  requirements,  the  Department 
would  need  to  explore  other  alternatives 
for  disposal  of  this  waste.  Offsite 
disposal  of  HLW  would  occur  at  the 
proposed  Yucca  Mountain  HLW 
Repository  sometime  after  2025, 
assuming  a  license  to  operate  is  granted 
by  NRC  and  a  disposal  contract  between 
DOE  and  the  State  of  New  York  is  in 
place.  The  HLW  storage  tanks  would 
continue  to  be  managed  as  described 
under  the  No  Action  Alternative. 


Under  Alternative  B,  Offsite  Shipment 
of  LLW  and  Mixed  LLW  to  Disposal, 
Shipment  of  HLW  and  TRU  Waste  to 
Interim  Storage,  and  Interim 
Stabilization  of  the  Waste  Storage 
Tanks,  the  LLW  and  mixed  LLW  would 
be  shipped  offsite  for  disposal  at  the 
same  locations  as  Alternative  A.  TRU 
wastes  would  be  shipped  for  interim 
storage  at  one  of  five  DOE  sites:  Hanford 
Site  in  Washington;  Idaho  National 
Engineering  and  Environmental 
Laboratory;  Oak  Ridge  National 
Laboratory  in  Tennessee;  Savannah 
River  Site  (SRS)  in  South  Carolina;  or 
WIPP  in  New  Mexico.  TRU  wastes 
would  subsequently  be  shipped  to  WIPP 
(or  would  remain  at  WIPP)  for  disposal. 
The  HLW  would  be  shipped  to  SRS  or 
Hanford  for  interim  storage  with 
subsequent  shipment  to  Yucca  Moujitain 
for  disposal.  The  HLW  storage  tanks  and 
their  surrounding  vaults  would  be 
partially  filled  with  a  retrievable  grout 
to  provide  for  interim  stabilization  of 
the  tanks. 

Availability  of  the  Draft  EIS 

Copies  of  this  Draft  EIS  have  been 
distributed  to  Federal,  State,  and  local 
officials,  Members  of  Congress,  and 
agencies,  organizations,  and  individuals 
who  may  be  interested  or  affected.  This 
Draft  EIS  will  be  available  on  the 
Internet  at:  http://tis.eh.doe.gov/nepa/ 
docs.docs.htm  or  http:// 
ivvviv.vw.doe.gov.  Additional  copies  can 
also  be  requested  by  telephone  at  (716) 
942-2152  or  (800) 633-5280. 

Copies  of  the  Draft  EIS  and  supporting 
technical  reports  are  also  available  for 
public  review  at  the  locations  listed 
Ijelow. 

Hulbert  Library  of  the  Town  of  Concord, 
18  Chapel  Street,  Springville,  New     • 
York  14141 

Central  Library  of  the  Buffalo  and  Erie 
County  Public  Library  System, 
Science  and  Technology  Department, 
Lafayette  Square,  Buffalo,  New  York 
14203 

West  Valley  Central  School  Library, 
5359  School  Street,  West  Valley,  New 
York  14171 

The  Olean  Public  Library,  134  North 
2nd  Street,  Olean,  New  York  14760 

Ashford  Office  Complex,  9030  Route 
219,  West  Valley,  New  York  14171 

Issued  in  Washington,  DC.  on  May  2.  2003. 
Jessie  Hill  Roberson, 
Assistant  Secretary  for  Environmental 
Management. 

[FR  Doc.  03-12280  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  645O-01-l> 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register. 

DATES:  Thursday,  June  5,  2003.  6  p.m. 
to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250. 
Westminster.  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  piirpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Presentation  and  discussion  of 
management  alternatives  related  to  the    . 
Comprehensive  Conservation  Plan  for 
the  Rocky  Flats  National  Wildlife 
.  Refuge. 

1 2.  Discussion  of  draft 
recommendations  and  comments  related 
to  the  Building  776  demolition  strategy 
and  revisions  to  the  Decommissioning 
Chierations  Plan. 

1 3.  Draft  letter  of  recommendation 
regarding  deer  organ  testing. 

4.  Presentation  and  discussion  of 
remediation  alternatives  for  the  Original 
Landfill. 

p.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximimi  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway.  Suite  2250, 
Westminister,  CO  80021:  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.nl. 
to  4:30  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Deborah  French  at  the  address  or 
telephone  number  listed  above.  Board 
meeting  minutes  are  posted  on  RFCAB's 
Web  site  within  one  month  following 
each  meeting  at:  http://www.rfcab.OTg/ 
Minutes.HTML. 

Issued  at  Washington,  DC,  on  May  12, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-12279  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  iC03-567-000,  FERC-567] 

Commission  information  Collection 
ActivKies,  Proposed  Collection; 
Comment  Request;  Extension 

May  9,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specific  aspects  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  July  11,  2003. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  inJFormation  can  be 
obtained  fi-om  Michael  Miller,  Office  of 
the  Executive  Director,  ED^30,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electoonically.  Those  p^urties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 


20426  and  refer  to  Docket  No.  IC03- 
567-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Docximent  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance, 
contact  FERCOnIineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
michael.milleT@ferc.gdv. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-567  "Gas 
Pipeline  Certificates:  Annual  Reports  of 
System  Flow  Diagrams  and  System 
Capacity"  (0MB  No.  1902-0005)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  sections  4,5,6, 
7,  9, 10(a)  and  16  of  the  Natural  Gas  Act 
(NGA),  15  U.S.C.  71 7-71 7w  and  title  ID, 
sections  301(a),  303(a),  304(d),  title  IV, 
sections  401  and  402,  title  V,  section 
508  of  the  Natural  Gas  Policy  Act  (Pub. 
L.  95-621).  The  information  collected 
under  the  requirements  of  FERC-567  is 
used  by  the  Commission  to  obtain 
accurate  data  on  pipeline'facilities. 
Specifically,  the  FERC-567  data  is  used 
in  determining  the  configuration  and 
location  of  installed  pipeline 
intercoimections  and  receipt  and 
delivery  points;  and  developing  and 
evaluating  alternatives  to  proposed 
facilities  as  a  means  to  mitigate 
environmental  impact  of  new  pipeline 
construction. 

FERC-567  also  contains  valuable 
information  that  can  be  used  to  assist 
federal  officials  in  maintaining  adequate 
natural  gas  service  in  times  of  national 
emergency.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  part  260.8  and  284.13. 

Action:  The  Conmtiission  is  requesting 
a  three-year  extejision  of  the  current 
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expiration  date,  witli  no  clianges  to  the  Burden  Statement:  Public  reporting 

existing  collection  of  data.  burden  for  this  collection  is  estimated 

as: 


Number  of  respondents  annually 
(1) 


91 


Number  of  responses  per 

respondent 

(2) 


1,714* 


Average  burden  hours  per 

response 

(3) 


81.58 


Total  annual  burden  hours 
(1)x(2)x(3) 


12.724 


*  Derived  by  dividing  the  total  number  of  response  expected  annually  (156)  by  the  number  of  respondents(91)  and  rounding  to  three  places. 


Estimated  cost  burden  to  respondents: 
12,724  hours  /  2,080  hours  per  year  x 
5117,041  peryear  =  $715,976.  The  cost 
per  respondent  is  equal  to  $  7,868. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  persormel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  inciured  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  foims  of  information  technology 


e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12322  Filed  5-15-03;  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-585-000,  FERC-585] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

May  9.  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  the  Federal 
Energy  Regulatory  Cohimission 
(Commission)  is  soliciting  public 
comment  on  the  specifics  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  July  11,  2003. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  ft'om  Michael  Miller,  Office  of 
the  Executive  Director,  ED-30,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426  and  refer  to  Docket  No.  IC03- 
585-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Dociunent  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 


filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  emd 
password.  The  Commission  will  send  ein 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance,      * 
contact  FERCOnIineSupport@ferc.gov  or 
toll-ft-ee  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415.  by  fax  at 
(202)208-2425,  and  by  e-mail  at 
michael.miUer@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-585  "Reporting 
of  Electric  Energy  Shortages  and 
Contingency  Plans  Under  PURPA" 
(OMB  Control  No.  1902-0138)  is  used 
by  the  Commission  to  implement  the 
statutory  provisions  of  sections  206  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1979  (PURPA)  Pub.  L.  95-617.  92 
Stat.  3117  added  to  the  Federal  Power 
Act  (FPA)  section  202,  subsection  (g). 
FPA  section  202(g)  requires  the 
Commission  to  establish  rules  requiring 
each  public  utility  to  report  to  FERC  and 
appropriate  State  regulatory  authorities 
any  anticipated  shortage  of  electric 
energy  or  capacity  which  would  affect 
the  utility's  ability  to  serve  its  wholesale 
customers;  and  submit  to  the 
Commission  and  the  appropriate  State 
regulatory  authority,  and  periodically 
revise  contingency  plans  respecting 
shortages  of  electric  energy  or  capacity 
which  would  equitably  accommodate 
service  to  both  direct  retail  customers 
and  those  served  by  utilities  supplied  at 
wholesale  by  the  public  utility. 

The  Commission  uses  the  information 
to  evaluate  and  formulate  appropriate 
options  for  action  in  the  event  an 
unanticipated  shortage  is  reported  and/ 
or  materializes.  Without  this 
information,  the  Commission  and  State 
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agencies  would  be  unable  to:  (1) 
examine  and  approve  or  modify  utility 
actions,  (2)  prepare  a  response  to 
anticipated  disruptions  in  electric 
energy,  and  (3)  ensure  equitable 
treatment  of  all  public  utility  customers 


imder  the  shortage  situations.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  part 
294. 


% 


Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data.Burden 
Statement:  Public  reporting  burden  for 
this  coUection  is  estimated  as: 


lumber  of  respondents  annually 
(1) 


Number  of  responses  per 

respondent 

(2) 


1 


Average  burden  hours  per 

response 

(3) 


73 


Total  annual  burden  hours 
(1)x(2)x(3) 


511 


Estimated  cost  burden  to  respondents: 
511  hom-s/2,080  hours  per  year  x 
$117,041  per  year  =  $28,754.  The  cost 
per  respondent  is  equal  to  $  4,108. 

I  The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

I  The  estimate  of  cost  for  respondents 
isi  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  inciured  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
adtivity. 

'Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
iiu:luding  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12323  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  6717-01-4> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ICOa-71 6-000,  FERC-716] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

May  12,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
comment  on  the  specific  aspects  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  July  11,  2003. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  fi-om  Michael  Miller,  Office  of 
the  Executive  Director,  ED-30,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  papeF 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426  and  refer  to  Docket  No.  IC03- 
716-000. 

Docimients  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Docimient  Format,  or  ASCII  format.  To 


file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electeonic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance, 
contact  FERCOnlineSupport@ferc.gov  or 
toll-free  at  (866)  208-3676  or  for  TTY, 
contact  (202)502-8659. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  502-8415,  by  fax  at 
(202)208-2425.  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  imder  the 
requirements  of  FERC-716  "Good  Faith 
Request  for  Transmission  Service  and 
Response' by  Transmitting  Utility  Under 
Sections  211(a)  and  213(a)  of  the 
Federal  Power  Act"  (OMB  Control  No. 
1902-0170)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
sections  211  and  213  of  the  Federal 
Power  Act  (FPA)  as  amended  and  added 
by  the  Energy  Policy  Act  of  1992.  The 
information  is  not  filed  with  the 
Commission,  however,  the  request  and 
response  may  be  analyzed  as  part  of  a 
section  211  proceeding.  This  collection 
of  information  covers  the  information 
that  must  be  contained  in  the  request 
and  in  the  response. 

The  Energy  Policy  Act  of  1992 
amended  section  211  of  the  FPA  and 
expanded  the  Commission's  authority  to 
order  transmission  service.  Under  the 
revised  section  211,  the  Commission 
may  order  transmission  services  if  it 
finds  that  such  action  would  be  in  the 
public  interest,  would  not  unreasonably 
impair  the  continued  reliability  of 
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electric  systems  affected  by  the  order, 
and  would  meet  the  requirements  of 
amended  section  211  of  the  FPA. 

The  Commission's  policy  statement  in 
Pub.  L.  93-3,  Policy  Statement 
Regarding  Good  Faith  Requests  for 
Transmission  Services  and  Responses 
by  Transmitting  Utilities  Under  Section 
211(a)  and  213(a)  of  the  Federal  Power 
Act,  as  Amended,  implemented  a  data 
exchange  between  a  transmission 
requester  and  a  transmitting  utility  prior 
to  the  submission  of  section  211  request 
with  the  Commission.  Components  of 
the  data  exchange  are  identified  in  the 
Code  of  Federal  Regulations  (CFR),  18 


CFR  2.20.  The  general  policy  sets  forth 
standards  by  which  the  Commission 
determines  whether  and  when  a  valid 
good  faith  request  for  transmission  has 
been  made  under  section  211  of  the 
FPA.  In  developing  the  standards,  the 
Commission  sought  to  encourage  an 
open  exchange  of  information  with  a 
reasonable  degree  of  specificity  and 
completeness  between  the  party 
requesting  transmission  services  and  the 
transmitting  utility.  As  a  result,  twelve 
components  of  a  good  faith  estimate  are 
identified  under  18  CFR  2.20. 
Information  in  the  data  exchange  is  not 
filed  as  noted  above  with  the 


Commission,  unless  negotiations 
between  the  transmission  requestor  and 
the  transmitting  iitility  have  not  been 
successful  and  the  transmission 
requestor  files  a  section  211  request 
(FERC-716A,  1902-0168)  with  the 
Commission.  The  request  and  response 
may  be  analyzed  by  the  Commission  as 
part  of  the  section  211  proceeding. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 

Number  of  responses  per 

respondent 

(2) 

Average  burden  hours  per 

response 

(3) 

Total  annual  burden  hours 
(1)x(2)x(3) 

10 

1 

100 

1,000 

Estimated  cost  burden  to  respondents: 
l,tlOO  hours  /  2,080  hoius  per  year  x 
$117,041  per  year  =  $56,270.  The  cost 
per  respondent  is  equal  to  $  5,627. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Irjdirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12324  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-716A-000,  FERC-716A] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Extension 

May  9,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  In  compliance  vdth  the 
requirements  of  section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  is  soliciting  public 
conunent  on  the  specific  aspects  of  the 
information  collection  described  below. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  July  11,  2003. 


ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  Michael  Miller,  Office  of 
the  Executive  Director,  ED-30,  888  First 
Street  NE..  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  parties 
filing  electronically  do  not  need  to  make 
a  paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  and  refer  to  Docket  No.  IC03- 
716A-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efilingS fere. gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERRIS  link.  For  user  assistance, 
contact  FERCOnlineSupport@ferc.gov  or 
toll-fi-ee  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 

FOR  FURTHER  INFORMATKSN  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415,  by  fax  at 
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(202)208-2425,  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-716A 
"Application  for  Tremsmission  Services 
Under  Section  211  of  the  Federal  Power 
Act"  (OMB  No.  1902-0168)  is  used  by 
the  Commission  to  implement  the 
statutory  provisions  of  section  211  of 
the  Federal  Power  Act(FPA),  16  U.S.C. 
824)  as  amended  by  the  Energy  Policy 


Act  1992  (Pub.  L.  102-486)  106  Stat. 
2776.  Under  section  211,  the 
Commission  may  order  transmission 
services  if  it  finds  that  such  action 
would  be  in  the  public  interest  and 
would  not  imreasonably  impair  the 
continued  reliability  of  systems  affected 
by  the  order.  Section  211  allows  any 
electric  utility.  Federal  power  marketing 
agency  or  any  other  person  generating 
electric  energy  for  sale  or  resale  to  apply 
Federal  Register,  and  notify  the  affected 
parties. 


The  Commission  uses  the  information 
to  carry  out  its  responsibilities  under 
part  II  of  the  Federal  Power  Act.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  federal 
Regulations  (CFR)  under  18  CFR  part  36. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data.  , 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Npmber  of  respondents  annually 
0) 


Number  of  responses  per 
respondent 

(2) 


Average  burden  hours  per 
response 

(3) 


Total  annual  burden  hours 
(1)x(2)x(3) 


10 


1 


2.5  hours 


25  hours 


Estimated  cost  burden  to  respondents: 
25  hours/2,080  hours  per  year  x 
$117,041  per  year  =  $1,407.  The  cost  per 
respondent  is  equal  to  $  141. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resom-ces 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  persoimel  to  respond  to  a 
collection  of  information;  (5)  searching  - 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 


ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 

Magalie  R.  Salas. 

Secretary. 

[FRDoc.  03-12325  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOa-471-000] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

May  9,  2003. 

Take  notice  that  on  May  7,  2003, 
MIGC,  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  July  1,  2003: 

Fifth  Revised  Sheet  No.  48 
Second  Revised  Sheet  No.  49A 
Seventh  Revised  Sheet  No.  52 
Fourth  Revised  Sheet  No.  84 
Fourth  Revised  Sheet.No.  87 
Original- Sheet  No.  87 A 
Original  Sheet  No.  87B 
Fourth  Revised  Sheet  No.  88 
Sixth  Revised  Sheet  No.  89 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Conunission's  order  issued  March  12, 
2003,  in  Docket  No.  RM96-1-024, 
requiring  all  interstate  pipelines  to  file 


tariff  sheets  in  compliance  with  Order 
No.  587-R. 

MIGC  states  that  copies  of  the  filing 
are  being  served  on  all  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  19,  2003.    . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12337  Filed  5-15-03:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9?-176-<}86] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 

May  9,  2003. 

Take  notice  that  on  May  5,  2003, 
Natural  Gas  Pipeline  Company  of 
Anierica(Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1 ,  certain 
tariff  sheets,  to  be  effective  May  3,  2003. 

Natiiral  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
with  Aquila  Merchant  Services,  Inc. 
(Aquila)  under  Natural's  Rate  Schedule 
FTS  pursuant  to  section  49  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff. 

Natiu^  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federd  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Cenunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pa^ 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww.fcrc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12339  Filed  5-15-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-51 8-043] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated  Rate 

May  9,  2003. 

Take  notice  that  on  May  5,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Twelfth 
Revised  Sheet  No.  15. 

GTN  states  that  this  sheet  is  being 
filed  to  reflect  the  implementation  of 
one  new  negotiated  rate  agreement.  GTN 
requests  that  the  Commission  accept  the 
proposed  tariff  sheet  to  be  effective  May 
3,  2003. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jiuisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pj^ty 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  May  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12340  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER03-505-000] 

Quonset  Point  Cogen,  LP.;  Notice  of 
issuance  of  Order 

May  9,  2003. 

Quonset  Point  Cogen,  L.P.  (Quonset) 
filed  an  application  for  market-based 
rate  authority,  with  an  accompanying 
tariff.  The  proposed  tariff  provides  for 
the  sale  of  capacity  and  energy  at 
market-based  rates.  Quonset  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Quonset 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Quonset. 

On  April  2,  2003,  piusuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Quonset  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  19, 
2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above, 
Quonset  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
siu-ety,  or  otherwise  in  respect  of  any 
seciu-ity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Quonset,  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Conmiission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Quonset's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using   . 
the  "FERRIS"  link.  Enter  the  docket 
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number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12321  Filed  5-15-03;  8:45  am] 

BItXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  344} 

Southern  Califomia  Edison;  Notice  of 
Authorization  for  Continued  Project 
Operation 

May  9,  2003. 

Southern  Califomia  Edison,  licensee 
for  the  San  Gorgonio  Project  No.  344, 
did  not  file  an  application  for  new  or 
subsequent  license,  which  was  due  by 
April  26,  2001,  pursuant  to  the  Federal 
Power  Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  344 
is  located  on  the  San  Gorgonio  River  in 
San  Bernardino  County,  Califomia. 

The  license  for  Project  No.  344  was 
issued  for  a  period  ending  April  26, 
2003.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  imtil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 


If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  344  is 
issued  to  Southern  Califomia  Edison  for 
a  period  effective  April  27,  2003, 
through  April  26,  2004,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  April  27, 
2004,  notice  is  hereby  given  that, 
pursuemt  to  18  CFR  16.18(c),  an  aimual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Southern  Califomia  Edison  is 
authorized  to  continue  operation  of  the 
San  Gorgonio  Project  No.  344  imtil  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12332  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-1 22] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

May  9,  2003. 

Take  notice  that  on  May  2,  2003, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee  states  that  its  filing 
requests  that  the  Commission  approve 
an  April  23,  2003,  negotiated  rate 
arrangement  between  Tennessee  and 
CIMA  Energy,  L.L.C.  Teimessee  also 
states  that  it  requests  that  the 
Commission  grant  all  necessary  waivers 
to  provide  such  approval  effective 
February  1,2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTVw./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date;  May  14,  2003. 
Magalie  R.  Salas, 
Secretary. 

[FR  Doc.  03-12338  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-1 783-003,  et  al.} 

Duke  Energy  Vermillion,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

May  8,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Didce  Energy  Vermillion,  LLC 

(Docket  No.  EROO-1 783-003] 

Take  notice  that  on  May  5,  2003,  Duke 
Energy  Vermillion,  LLC  (Duke 
Vermillion)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  triennial  market  power 
analysis  in  compliance  with  the 
Commission's  C3rder  granting  it  market- 
based  rate  authority  in  Docket  No. 
EROO-1 783-000  and  EROO-1 783-001  on 
May  4,  2000. 

Duke  Vermillion  states  that  copies  of 
this  filing  were  served  upon  those  .  - 
parties  on  the  official  service  list. 

Comment  Date:  May  27,  2003.  ' 

2.  Califomia  Independent  System 

[Docket  Nos.  ER03-218-O03  and  ER03-21&- 
003] 

Take  notice  that  on  May  5,  2003. 
Califomia  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Motion  to 
Withdraw  Elements  of  Compliance 
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Filing  that  was  filed  with  the 
Commission  on  April  15,  2003  in 
compliance  with  the  Commission's 
January  24,  2003  order  in  Docket  Nos. 
ER03-2 18-000  and  ER03-2 19-000. 
Comment  Date:  May  27,  2003. 

3.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-242-002] 

Take  notice  that  on  April  30,  2003, 
American  Electric  Power  Service 
Corporation,  on  behalf  of  certain 
operating  companies  of  the  American 
Electric  Power  System  (collectively 
AEP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  request  for  permission 
to  withdraw  the  rate  filing  made  in 
Docket  No.  ER03-242-000  on  December 

3.  2003. 

AEP  states  that  copies  of  this  filing 
have  been  served  on  the  parties  to  this 
docket  and  on  the  public  service 
commissions  of  Indiana,  Kentucky, 
Michigan,  Ohio,  Tennessee,  Virginia 
and  West  Virginia. 

Comment  Date;  May  15,  2003. 

4.  The  New  PJM  Companies:  American 
Electric  Power  Service  Corporation 

On  Behalf  of  its  Operating  Companies: 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company, 
and  Wheeling  Power  Company 

Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc;  The  Dayton  Power  and 
Light  Company;  Virginia  Electric  and 
Power  Company;  and  PJM 
Interconnection,  L.L.C.. 

[Docket  No.  ER03-262-004] 

Take  notice  that  on  May  1,  2003, 
American  Electric  Power  Service 
Corporation  (AEP).  Commonwealth 
Edison  Company  (ComEd),  Dayton 
Power  and  Light  Company,  and  Virginia 
Electric  and  Power  Company 
(collectively  referred  to  as  the  New  PJM 
Companies),  and  PJM  Intercormection, 
L.L.C.  (PJM),  jointly  submitted  this 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  compliance  with  the  Commission's 
order  of  April  1,  2003,  in  the  above- 
referenced  proceeding,  American 
Electric  Power  Service  Corporation,  et 
ai.  103  FERC  1 61.008  (2003). 

New  PJM  Companies  and  PJM  state 
that  a  paper  copy  of  the  transmittal 
letter  describing  this  filing  was  served 
on  all  state  public  utility  commissions 
having  jurisdiction  over  the  New  PJM 
Companies,  all  PJM  members  and  all 
transmission  customers  of  the  New  PJM 


Companies.  In  addition,  PJM  Companies 
state  that  the  filing,  in  its  entirety,  is 
being  posted  on  the  PJM  Web  site  [http:/ 
/www.pjm.com)  to  download  by  any 
interested  party. 

Comment  Date:  May  22,  2003. 

5.  Idaho  Power  Company 

(Docket  Nos.  ER03-487-001  and  ER03-488- 
001) 

Take  notice  that  on  May  1,  2003, 
Idaho  Power  Company  (Idaho  Power) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its 
compliance  filing  pursuant  to  the 
Commission's  order  issued  March  31, 
2003,102  FERC  61,351. 

Comment  Date:  May  22,  2003. 

6.  New  England  Power  Company 

[Docket  No.  ER03-678-0011 

Take  notice  that  on  May  5,  2003,  New 
Englemd  Power  Company  (NEP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conmiission)  an  amendment  to  its 
March  31.  2003  filing  in  this  docket. 
The  filing  concerns  a  Third  Revised 
Service  Agreement  No.  20  between  NEP 
and  its  affiliate,  Massachusetts  Electric 
Company  (MECO),  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  1 . 

NEP  states  that  copies  of  this  filing 
have  been  served  on  MECO  and 
regulators  in  the  state  of  Massachusetts. 

Comment  Date:  May  27,  2003. 

7.  American  Transmission  Company 
LLC 

[Docket  No.  ER03-780-0011 

Take  notice  that  on  May  5,  2003, 
American  Transmission  Company  LLC , 
(ATCLLC)  tendered  for  filing  a  revised 
Service  Agreement  designation  for  the 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Wisconsin  Public  Service 
Corporation  that  was  filed  on  April  28. 
2003.  ATCLLC  requests  an  effective  date 
of  March  28,  2003. 

Comment  Date:  May  27,  2003. 

8.  Midwest  Energy,  Inc. 

[Docket  No.  ER03-812-000] 

Take  notice  that  on  May  5,  2003, 
Midwest  Energy.  Inc.  (Midwest) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  the  Transaction  Service 
Agreement  entered  into  between 
Midwest  and  Public  Service  Company 
of  Colorado. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  on  the  Kansas 
Corporation  Commission. 

Comment  Date:  May  27,  2003. 


9.  Midwest  Energy,  Inc. 

[Docket  No.  ER03-813-OO0) 

Take  notice  that  on  May  5,  2003, 
Midwest  Energy,  Inc.  (Midwest) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Transaction  Service 
Agreement  entered  into  between 
Midwest  and  Southwestern  Public 
Service  Company. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  on  the  Kansas 
Corporation  Commission. 
Comment  Date:  May  27,  2003. 

10.  Midwest  Energy,  Inc. 

[Docket  No.  ER03-814-000| 

Take  notice  that  on  May  5,  2003, 
Midwest  Energy,  Inc.  (Midwest) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Transaction  Service 
Agreement  entered  into  between 
Midwest  and  Northern  States  Power 
Company. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  on  the  Kansas 
Corporation  Commission. 

Coniment  Date:  May  27,  2003. 

11.  FPL  Energy  Services,  Inc. 

[Docket  No.  ER03-815-O001 

Take  notice  that  on  May  5,  2003,  FPL 
Energy  Services,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conmiission  (Commission)  a  Notice  of 
Cancellation  pursuant  to  sections  35.15 
and  131.53  of  the  Commission's  • 

regulations,  18  CFR  35.15  and  131.53,  in 
order  to  reflect  the  cancellation  of  its 
market-based  rate  tariff,  designated  as 
Rate  Schedule  FERC  No.  1,  originaUy 
accepted  for  filing  in  Docket  No.  ER99- 
2337-000. 

Comment  Date:  May  27,  2003. 

12.  Commonwealth  Edison  Company 

(Docket  No.  ER03-816-000] 

Take  notice  that  on  May  5,  2003, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conmiission)  a  Service  Agreement  and 
associated  Dynamic  Scheduling 
Agreement  between  ComEd  and  Alliant 
Energy  under  ComEd's  Open  Access 
Transmission  Tariff.  ComEd  requests  an 
effective  date  of  April  1,  2003. 

ComEd  states  that  copies  of  the  filing 
were  served  upon  Alliant  Energy  and 
the  Illinois  Commerce  Commission. 
Comment  Date:  May  27,  2003. 

13.  New  England  Power  Pool 

[Docket  No.  ER03-81 7-000] 

Take  notice  that  on  May  2,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
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acceptance  materials  to:  (1)  Permit 
NEPOOL  to  expand  its  membership  to 
include  Connecticut  Resources 
Recovery  Authority  (CRRA),  Cinergy 
Services,  Inc.  (CSI),  FPL  Energy  New   • 
England  Transmission,  LLC  (FPL  NET), 
Millennium  Power  Partners,  LP 
(Millennium),  and  Rainbow  Energy 
Marketing  Corporation  (Rainbow);  and 
(2)  to  terminate  the  membership  of 
PECO  Energy  Company — Power  Team 
(PECO). 

The  NEPOOL  Participants  Committee 
requests  the  following  effective 
dates:  April  1 ,  2003  for  the  termination 
of  PECO;  May  1,  2003  for  the 
commencement  of  participation  in 
NEPOOL  by  CSI.  Millermium,  and 
Rainbow;  July  1,  2003  for 
commencement  of  participation  in 
NEPOOL  by  CRRA;  and  an  effective  date 
for  commencement  of  participation  in 
NEPOOL  by  FPL  NET  as  of  the  date  the 
Commission  approves  in  Docket  No. 
EC03-69-000  the  transfer  of  certain 
jurisdictional  assets  related  to  the 
interconnecting  transmission  facilities 
for  the  Seabrook  Nuclear  Generating 
Station  fi'om  FPL  Energy  Seabrook,  LLC 
to  FPL  NET. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  May  23,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimtiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

M agalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12256  Filed  5-15-03;  8:45  am] 

BILUNG  COOE  S717-01-P 


DEPARTMEffr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  220G-021] 

Carolina  Power  &  Light  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

May  9,  2003. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  analyzes  the  environmental 
impacts  of  a  Shoreline  Management 
Plan  (SMP)  filed  for  the  Tillery 
Development  of  the  Yadkin — Pee  Dee 
River  Project.  The  project  is  located  on 
the  Yadkin — Pee  Dee  River  in  Anson, 
Richmond,  Montgomery,  and  Stanly 
Counties,  North  Carolina.  The  Tillery 
Development  is  located  on  the  Pee  Dee 
River  in  Stanly  and  Montgomery 
counties.  North  Carolina.  Lake  "Tillery, 
the  upper  reservoir  of  the  Yadkin — Pee 
Dee  Project,  is  owned  and  operated  by 
Carolina  Power  &  Light  Company 
(CP&L). 

The  DEA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission. 
Commission  staff  concludes  that 
approving  the  SMP  would  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
environment.  The  DEA  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Conmiission's  Web  site  at 
http://www.ferc.gov,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  filed  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

Anyone  may  file  comments  on  the 
DEA.  The  public  as  well  as  Federal  and 
state  resource  agencies  are  encouraged 
to  provide  comments.  All  written 
comments  must  be  filed  within  45  days 
of  the  issuance  date  of  this  notice  shown 
above.  Send  an  original  and  eight  copies 
of  all  comments  marked  with  the  project 


number,  P-2206-021,  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

]£  you  have  any  questions  regarding 
this  notice,  please  call  Shana  High  at 
(202) 502-8674. 

Magalie  R.  Salas, 

Secretary' 

[FR  Doc.  03-12330  Filed  5-15-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

May  9,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12184-000. 

c.  Date  filed:  June  4.  2002. 

d.  Applicant:  Sardis  Lake  Hydro,  LLC. 

e.  Name  of  Project:  Sardis  Lake 
Project. 

f.  Location:  On  Jackfork  Creek, 
Pushmataha,  Latimer,  LeFlore, 
McCurtain,  Choctaw,  Bryan,  Atoka,  and 
Pittsburg  Counties,  Oklahoma  utilizing 
the  Sardis  Lake  Dam  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  Agent  for  Sardis  Lake 
Hydro,  LLC,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630.  E-mail 
npsihydro@aol.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
505-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
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issue  that  may  affect  the  responsibilities 
of  a  particular  resoiu'ce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Sardis  Lake  Dam  and  would  consist  of: 
(1)  a  proposed  intake  structure,  (2)  a 
proposed  200-foot-long,  60-inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  1.2 
MW,  (4)  a  proposed  1-mile-long,  15  kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
4.496  GWh  and  would  be  sold  to  a  local 
utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niimber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  jmd  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

s.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12326  Filed  5-15-03;  8:45  am) 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  Exemption  and  Soliciting 
Comments,  Motions  To  intervene,  and 
Protests 

May  12.  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
license  to  change  project  boundary. 

b.  Project  No:  1417-126. 

c.  Date  Filed:  March  6,  2003,  and 
supplemented  on  May  6,  2003. 

d.  Applicant:  Central  Nebraska  Public 
Power  and  Irrigation  District  (Central). 

e.  Name  of  Project:  Kingsley  Dam 
Project. 

f.  Location:  The  project  is  located  on 
the  North  Platte  and  Platte  Rivers  in 
Garden,  Keith,  Lincoln,  Dawson,  and 
Gosper  Counties,  Nebraska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Jeremiah 
Maher,  Environmental  Resources 
Manager,  Central  Nebraska  Public 
Power  and  Irrigation  District,  415 
Lincoln  St.,  P.O.  Box  740,  Holdrege,  NE 
6894^-0740,  (308)  995-8601. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Robert  Shaffer  at  (202)  502-8944,  or  e- 
mail  address:  robert.shaffer@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]une  13,  2003. 

k.  Description  of  Request:  Central 
proposes  to  change  the  project  boimdary 
at  Johnson  Lake,  which  is  located  in 
Gosper  and  Dawson  Counties,  Nebraska. 
Central  proposes  to  modify  the  project 
boundary  by  removing  101.7  acres  and 
adding  12.1  acres,  to  assure  the 
adequacy  of  lands  for  project's 
operational  functions.  Central  states  that 
it  made  the  filing  pursuant  to  the  plan 
for  reviewing  the  project's  boundary, 
which  is  part  of  Central's  Land  and 
Shoreline  Management  Plan  that  was 
approved  in  an  October  7,  2002, 
Commission  Order. 
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1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  docimient. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov. 
For  TTY.  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

0.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  wdth: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specifierfin  the 
particular  application. 

p.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 


q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www./erc.gov  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12327  Filed  5-15-03;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  9.  2003. 

Take  notice  that  the  following  ' 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  to 
recreation  plan. 

b.  Project  No:  2100-119. 

c.  Date  Filed:  April  4,  2003. 

d.  Applicant:  California  Department 
of  Water  Resources. 

e.  Name  of  Project:  Feather  River 
Project. 

f.  Location:  The  project  is  in  Butte 
County,  near  the  City  of  Oroville.  Lake 
OroviUe  is  one  the  project  reservoirs 
and  is  located  on  the  Feather  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a),  825(r).  799  and 
801. 

h.  Applicant  Contact:  Mr.  Daniel  F. 
Peterson,  Chief  of  the  Department  of 
Environmental  Assessment  Branch, 
California  Department  of  Water 
Resources,  (916)  653-9978. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Brian  Romanek  at  (202)  502-6175.  or  e- 
mail  address:  brian.romanek@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  Jime  9,  2003. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  Roman  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2100-119)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 


k.  Description  of  Request:'Th.e 
licensee  filed  a  request  to  amend  the 
approved  project  recreation  plan  to 
convert  recreational  trails  within  the 
project  to  "shared  use"  trails  as  opposed 
to  the  present  designated  use  trails.  The 
shared  use  system  would  allow 
concurrent  use  of  the  same  trail  by 
hikers,  bicyclists,  and  equestrians. 
Under  the  present  plan  some  trails  are 
designated  for  hiker  and  equestrian  use 
only. 

I.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nxmiber  field  to  access  the  document. 
For  assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nvunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Conunents:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
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comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12328  Filed  5-15-03;  8:45  am] 

BtLUNG  CODE  6717-4)1-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Combined  Initial  Information 
Meeting  and  Scoping  Meeting,  Project 
Site  Visit,  and  Solicitation  of  Scoping 
Comments  for  an  Applicant-Prepared 
Environmental  Assessment  Using  the 
Alternative  Licensing  Process 

May  12.  2003. 

a.  Type  o/ylpp/icatjon.- Alternative 
licensing  process. 

b.  Project  No.:  2204-019. 

c.  Applicant:  City  and  Coimty  of  . 
Denver,  Colorado. 

d.  Name  of  Project:  Williams  Fork 
Reservoir  Project. 

e.  Location:  On  the  Williams  Fork 
River  near  its  confluence  with  the 
Colorado  River  at  Parshall,  in  Grand 
County,  Colorado.  No  federal  lands 
would  be  affected. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

g.  Applicant  Contact:  Kevin  Urie, 
Denver  Water,  1600  W.  12th  Ave., 
Denver,  CO  80204,  (303)  628-5987. 

h.  FERC  Contact:  Dianne  Rodman,  at 
(202) 502-6077  or 
dianne.rodman@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  August  4,  2003. 

Comments  should  be  addressed  to: 
Mr.  Kevin  Urie,  Project  Coordinator — 
Williams  Fork  Project  Relicensing, 
Denver  Water,  1600  W.  12th  Ave., 
Denver,  CO  80204. 

All  documents  (original  and  eight 
copies)  should  also  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Federal  Energy  Regulatory 
Commission's  (Commission)  rules  of 
practice  and  procediue  require  all 
interveners  filing  dociunents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  on  the  official 
service  list  for  the  project.  Fiuther,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 


Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conmiission  strongly 
encoiu-ages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  "The  existing  project  consists  of:  (1) 
The  209-foot-high,  670-foot-long 
concrete  thin  arch  dam  with  a  crest 
elevation  of  7,814  feet  above  mean  sea 
level  (msl);  (2)  the  Williams  Fork 
reservoir  with  a  surface  area  of  1 ,628 
acres  and  storage  of  96,822  acre-feet  at 
elevation  7,811  feet  msl;  (3)  a  reinforced 
concrete  penstock  intake  on  the  face  of 
the  dam,  with  a  7-foot  by  5-foot  fixed 
wheel  penstock  gate  controlling  flows 
into  a  66-inch-diameter  steel  penstock 
nmning  through  the  dam;  (4)  river 
outlet  works  on  the  face  of  the  dam, 
leading  to  a  54-inch-diameter  steel 
embedded  pipe  that  conveys  water  to 
the  outlet  works  valves;  (5)  a  66-foot- 
long,  30-foot-wide,  60-foot-high 
concrete  powerhouse  at  the  toe  of  the 
dam,  containing  one  vertical-axis 
turbine/generator  with  a  capacity  of 
3,150  kilowatts  (kW);  (6)  a  tailrace 
excavated  in  the  streambed  rock, 
carrying  the  combined  powerhouse  and 
river  outlet  discharges;  (7)  a  60-foot  by 
40-foot  switchyard;  (8)  and  appurtenant 
equipment. 

The  applicant  proposes  to  submit  a 
license  application  that  may  request  the 
Commission  to  first  review  the 
application  for  a  small  hydroelectric 
power  project  exemption  fi'om  licensing, 
or  alternatively  for  a  new  license.  Under 
the  exemption  alternative,  the  applicant 
would  increase  the  project's  generating 
capacity  to  3,650  kW  by  installing  a 
second  turbine/generator.  Under  the 
relicensing  alternative,  the  applicant 
would  to  continue  to  operate  the 
existing  tiirbine/generator  with  a  3,150- 
kW  capacity  and  would  not  install  a 
second  unit. 

Scoping  Process 

The  City  and  Coxmty  of  Denver, 
Colorado,  acting  by  and  through  its 
Board  of  Water  Commissioners  (Denver 
Water),  intends  to  utilize  the 
Commission's  alternative  licensing 
process  (ALP).  Under  the  ALP,  Denver 
Water  intends  to  prepare  an  Applicant 
Prepared  Environmental  Assessment 
(APEA)  and  exemption/license 
application  for  the  Williams  Fork 
Reservoir  Hydroelectric  Project.     - 

Denver  Water  expects  to  file  with  the 
Commission,  the  APEA  and  the 
exemption/license  application  for  the 
Williams  Fork  Reservoir  Hydroelectric 
Project  by  December  31,  2004.  Although 
Denver  Water's  intent  is  to  prepare  an 


EA,  there  is  the  possibility  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

The  purpose  of  this  notice  is  to  inform 
you  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  comments. 

Site  Visit 

On  Wednesday,  June  4,  2003,  from  11 
a.m.  until  3:30  p.m.,  a  site  visit  of  the 
project  will  be  conducted.  The  site  visit 
is  intended  to  provide  the  opportunity 
for  interested  individuals  to  learn  more 
about  the  project,  its  operations,  and  the 
surrounding  environment.  Those 
wishing  to  attend  should  meet  in 
Kremmling,  Colorado  by  1 1  a.m.  at  the 
Colorado  State  University  Cooperative 
Extension  of  Grand  County  office  (210 
11th  Street,  Fairgrounds,  Kremmling, 
CO.  (970)  724-3436).  Please  contact  Mr. 
Joe  Sloan  of  Denver  Water  at  (303)  628- 
6320  by  May  26,  2003.  if  you  plan  to 
attend  the  site  visit. 

Scoping  Meetings 

Denver  Water  and  the  Conunission 
staff  will  hold  two  scoping  meetings, 
one  in  the  daytime  and  one  in  the 
evening,  to  help  us  identify  the  scope  of 
issues  to  be  addressed  in  the  APEA. 

The  daytime  scoping  meeting  will 
focus  on  resoiiTce  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
APEA.  The  times  and  locations  of  these 
meetings  are  as  follows: 

Daytime  Meeting 

Thiu«day,  June  5.  2003,  1  p.m.  to  4 
p.m.  Colorado  State  Cooperative 
Extension,  210  11th  Street,  Fairgrounds, 
Kremmling,  CO. 

Evening  Meeting 

Thursday,  June  5,  2003.  6  p.m.  to  9 
p.m.  Colorado  State  Cooperative 
Extension,  210  11th  Street,  Kremmling, 
CO. 

To  help  focus  discussions,  an  initial 
information  package  (HP)  and  Scoping 
Document  1  was  mailed  in  April  2003, 
outlining  the  subject  areas  to  be 
addressed  in  the  APEA  to  the  parties  on 
the  mailing  list.  Copies  of  the  IIP  and 
SDl  also  will  be  available  at  the  scoping 
meetings.  The  UP  and  SDl  are  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
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viewed  on  the  Commission's  Web  site  at 
iittp.//mvw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docvunent. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Obiectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  fix)m  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encom-age 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in-the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  Denver  Water 
in  defining  and  clarifying  the  issues  to 
be  addressed  in  the  APEA. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12329  Filed  5-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  License 
amendment  for  non-project  use  of 
project  lands  and  waters. 

b.  Project  No:  2376-035. 

c.  Date  Filed:  March  19,  2003. 

d.  Applicant:  American  Electric 
Power. 

e.  Name  of  Project:  Reusens  Project. 

f.  Location:  Reusens  Project  reservoir 
on  the  James  River,  in  Amherst  County, 
Virginia. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  J.  L.  Fariss, 
American  Electric  Power,  P.O.  Box 
2021,  Roanoke,  VA  24022. 

i.  FERC  Contact:  Ms.  Monica  Maynard 
(202) 502-6013. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  June 
13,  2003. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Proposed  Action: 
The  Applicant  seeks  to  allow  the 
Amherst  County  Service  Agency 
(ACSA)  withdraw  up  to  2  MGD  from  the 
James  River  within  the  Reusens  Project 
boundary  during  drought  emergencies. 
The  Applicant  would  allow  the  ACSA 
to  temporarily  install  a  pump  and 
screened  intake  pipe  to  move  water 
from  the  project  reservoir  into  pipe 
leading  to  its  water  drinking  water 
supply  system  during  drought 
emergency  conditions. 

1.  The  filings  are  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doctunent.  For 
assistance,  call  toll-fi«e  1-866-208- 


3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and  . 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  conunents,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
in  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  CFR  18 
385.2001(a)(l)(iii)  and  the  instructions 


26602 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


on  the  Commission's  Web  site,  http:// 
ferc.gov,  imder  the  "e-liling"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12331  Filed  5-15-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Scoping  Comments 

May  12,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  4914-010. 

c.  Date  Filed:  November  20,  2002. 

d.  Applicant:  International  Paper 
Company. 

e.  Name  of  Project:  Nicolet  Mill  Dam 
Project. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers'  De  Pere  Dam,  on  the  Fox 
River,  in  the  City  of  De  Pere,  Brown 
County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.791(a)-825(r). 

h.  Applicant  Contact:  Thomas  Piette, 
International  Paper  Company,  200  Main 
Avenue,  De  Pere,  WI  54115,  (920)  336- 
4211. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  June  26,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
4914-010)  on  any  comments  or  motions 
filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 


site,  http://www.ferc.gov,  imder  the  "e- 
Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Nicolet  Mill  Dam 
Project  consists  of  the  following  existing 
facilities:  (1)  A  13.6  foot-high,  400-foot- 
long  diversion  structure  attached  to  the 
westerly  end  of  the  U.S.  Army  Corps  of 
Engineers'  De  Pere  Dam;  (2)  intake 
works  consisting  of  28  gates  screened 
with  steel  racks;  (3)  a  powerhouse 
containing  eight  135-kilowatt  (kW) 
generating  units  with  a  total  installed 
capacity  of  1,080  kW;  and  (4)  other 
appurtenances. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/itt/j.//mvw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  (P-4914)  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Asupport  at 

FERC01ineSupport®ferc.gov  or  call  1- 
866-208-3676  or  for  TTY,  (202)  502- 
8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659. 

n.  Scoping  Process:  The  Commission 
staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  for  the 
Nicolet  Mill  Dam  Project  (FERC  No. 
4914-010)  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA/will  consider  both  site-specific  and 
cumulative  enviroimiental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Commission  staff  does  not  propose  to 
conduct  any  on-site  scoping  meetings  at 
this  time.  Instead,  we  will  solicit 
comments,  reconunendations, 
information,  and  alternatives  by  issuing 
a  Scoping  Document  (SD). 

Copies  of  the  SD  outlining  the  subject 
areas  to  be  addressed  in  the  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SD  may  be  viewed  on  the  Web  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 


For  assistance,  call  1-866-208-3676  or 
for  TTY  (202)  502-8659. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12333  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Exemption  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  9,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
conduit  exemption. 

b.  Project  No.:  6270-004. 

c.  Date  Filed:  January  28,  2003. 

d.  Applicant:  Moon  Lake  Water  Users 
Association. 

e.  Name  of  Project:  Big  Sand  Wash 
Project. 

f.  Location:  On  the  "C"  Canal  in 
Duchesne  County,  Utah. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  Lynn  R. 
Winterton,  Moon  Lake  Water  Users 
Association,  263  East  Lagoon  Street, 
Roosevelt,  Utah,  (435)  722-2002. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  June 
9,  2003. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

k.  Description  of  Proposed  Action: 
The  proposed  Uintah  Basin 
Replacement  Project  authorized  by 
section  203(a)(l-4)  of  Pub.  L.  102-575 
includes  the  enlargement  of  the  Big 
Sand  Wash  Reservoir.  The  enlargement 
of  the  storage  area  will  inimdate  the 
applicant's  hydropower  project. 
Consequently,  the  applicant  seeks 
Commission  approval  to  surrender  its 
conduit  exemption. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16.  2003 /Notices 


26603 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-fi-ee  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
coniment  date  for  the  particular 
application. 

0.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

p.  Agency  Conunents:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 


specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12334  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings,  Site  Visit, 
Scoping  Document  1  and  Soliciting 
Scoping  Comments 

May  9,  2003. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender 
application. 

b.  Project  No.:  696-013. 

c.  Date  filed:  December  31,  2003. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  American  Fork 
Hydroelectric  Project. 

f.  Location:  On  American  Fork  Creek, 
near  the  City  of  American  Fork,  Utah 
County,  Utsdi,  about  3  miles  east  of 
Highland,  Utah.  The  project  affects 
about  28.8  acres  of  federal  lands  within 
the  Uinta  National  Forest  and  2,000  feet 
of  the  project  flowline  passes  through 
the  Timpanogos  Cave  National 
Monument,  administered  by  the  U.S. 
Department  of  the  Interior,  National 
Park  Service  (NFS). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Monte  Garrett, 
Licensing  Manager,  PacifiCorp,  825  NE. 
Multnomah,  suite  1500,  Portland, 
Oregon,  97232  (503)  813-6629. 

i.  FERC  Contact:  Kenneth  Hogan  (202) 
502-8434,  e-mail  at 
kenneth.hogan@ferc.gov. 

'].  Deadline  for  filing  scoping 
comments:  60  days  from  the  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimaent  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site,  http:// 
www.ferc.gov,  under  the  "e-Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  A  29-foot 
9-inch  wide  and  4.5-foot-high  reinforced 
concrete  diversion  dam;  (2)  a  6-foot- 
wide  6-foot-long  intake;  (3)  a  6-foot-long 
6-foot-wide  manually  operated  sluice 
gate;  (4)  a  2-foot-long  2-foot-wide 
manually  operated  upstream  sluice  gate; 
(5)  a  28-inch-diameter  welded  steel  pipe 
flowline  approximately  11,666-foot-long 
which  transitions  into  a  33-inch- 
diameter  riveted  steel  penstock  253- 
foot-long  that  transitions  into  a  20-inch- 
diameter  riveted  steel  penstock  61-foot- 
long;  (6)  an  approximately  2,700-square- 
foot  brick  powerhouse;  (7)  one  turbine 
generator  unit  with  a  rated  capacity  of 
1,050  kilowatts;  and  (8)  other 
appurtenances. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  environmental 
assessment  (EA)  for  the  surrender  of  the 
license  for  the  project  in  accordance 
with  the  National  Environmental  Policy 
Act.  The  EA  may  consider  reasonable 
alternatives  to  the  proposed  action. 

Scoping  Meetings  and  Site  Visit 

FERC  staff  will  conduct  a  site  visit,  an 
agency  scoping  meeting  and  a  public 
scoping  meeting.  The  site  visit  will 
consist  of  a  tour  of  project  facilities  and 
lands  and  any  pertinent  surrounding 
featiures.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings. 
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and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EA.  The  times 
and  locations  of  the  site  visit  and 
meetings  are  as  follows: 
Site  Visit. 

Jime  3,  2003. 

Time:  10  a.m. 

Timpanogos  Cave  National 
Monument's  Visitors  Center,  Rural 
Route  3,  Box  200,  American  Fork,  Utah. 
Public  Scoping  Meeting:  - 

June  3,  2003. 

Time:  7  p.m. 

American  Fork  High  School,  510 
North  600  East,  American  Fork,  Utah 
84003.  (801)  756-8547. 
Agency  Scoping  Meeting: 

Jime  4,  2003. 

Time:  10  a.m. 

American  Fork  High  School,  510 
North  600  East,  American  Fork,  Utah 
84003.  (801)  756-8547. 

Copies  of  SDl  outlining  the  subject 
areas  to  be  addressed  in  the  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of 
SDl  are  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

As  part  of  scoping  the  staff  will:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  comments  all 
available  information,  especially 
quantifiable  data,  on  the  resomrces  at 
issue;  (3)  encourage  comments  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA,  including 
viewpoints  in  opposition  to,  or  in 
support  of,  the  staffs  preliminary  views; 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 
Consequently,  interested  entities  are 
requested  to  file  with  the  Commission 
any  data  and  information  concerning 
environmental  resources  and  land  uses 
in  the  project  area  and  the  subject 
project's  impacts  to  the  aforementioned. 

o.  The  tentative  schedule  for 
preparing  the  American  Fork  Surrender 
Application  EA  is: 


Major  milestone 

Target  date 

Draft  EA  Issued  

Final  EA  Issued  

January,  2004. 
April,  2004. 

Major  milestone 


Ready  for  Environmental 
Analysis  Notice. 


Target  date 


October,  2003. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12335  Filed  5-15-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

May  9,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Conunission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
commimication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  conunimication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportvinity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
conmnmication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional. record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 


CFR  1501.6,  made  under  18  CFR 
385.2201(e){l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  conununications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Prohibited 


Docket  No. 

Date  filed 

Presenter  or 
requester 

1 .  Project  Nos. 

Mary  Morton/ 
Jamie 
Simler  \ 

1 
Mary  Morton/ 

Jamie 

Simler  2. 
Keith  Bonney. 

637-022. 
460-0004- 
30-03  and 
2342-01 1 . 

2.  ELOI-IQ- 
000. 

3.  Project  No. 
2342-000. 

4-30-03 
5-1-03 

^  Memorandum  of  site  visits  to  Pacific  North- 
west hydro  projects. 

2  Memorandum  of  site  visit  to  Cushman 
hydro  project. 

Exempt 


Docket  No. 

Date  filed 

Presenter  or 
requester 

1.CP01-409- 
000. 

2,  Project  No. 
477-000. 

3.  Project  No. 
255-058. 

5-1-03 
5-8-03 
5-6-03 

Charies 

Brown. 
David 

Heintzman. 
F.  Allen  Wiley. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-12336  Filed  5-15-03;  8:45  am] 

BiLUNG  COOE  6717-01-P 

ENVIRONRHENTAL  PROTECTION 
AGENCY 

(FRL-7499-6] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
42  U.S.C.  7413(g),  notice  is  hereby  given 
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of  a  proposed  settlement  agreement  in 
the  following  case  filed  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit:  Antek  Instruments  v. 
EPA,  No.  00-1149.  This  case  concerns 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  promulgation  of 
regulations  requiring  refiners  and 
importers  of  gasoline  to  control  sulfur 
content  in  their  product  and  to  test  for 
sulfur  content  using  a  specified  test 
procedure. 

DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  June  16,  2003. 

ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  from  Phyllis 
Cochran,  Air  and  Radiation  Division 
{2344A),  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)564-7606. 
Written  comments  should  be  sent  to 
Susmita  Dubey  at  the  above  address  and 
must  be  submitted  on  or  before  June  16, 
2003. 

SUPPLEMENTARY  INFORMATION:  In 
February  2000,  EPA  promulgated 
regulations  limiting  sulfur  content  in 
gasoline.  65  FR  6698  (April  10,  2000). 
The  regulations  include  a  requirement 
that  gasoline  refiners  and  importers  test 
their  product  for  sulfur  content  using  a 
specified  test  procedure.  Antek 
Instruments  filed  a  petition  challenging 
the  final  rule.  EPA  and  Antek  entered 
into  negotiations  and  have  reached  a 
proposed  settlement  of  this  litigation. 
The  proposed  settlement  agreement 
oudines  a  rulemaking  proposal  to 
identify  alternative  sulfur  test 
procedures  that  can  be  used  to  satisfy 
the  regulatory  testing  requirement,  if  the 
resulting  test  result  is  correlated  with 
the  rule's  primary  test  method. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
ccHnment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 


Dated:  May  8,  2003. 
Lisa  K.  Friedman, 

Associate  General  Counsel,  Air  and  Radiation 

Law  Office. 

[FR  Doc.  03-12358  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6640-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
ReviewProcess  (ERP),  imder  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  the  Federal  Register  dated  April  1, 
2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-COE-E32180-FL  Rating 
ECl,  Miami  Harbor  Navigation 
Improvements  Project  to  Study  the 
Feasibility  of  Widening  and  Deepening 
Portions  of  the  Port,  Miami-Dade 
County,  FL. 

Summary:  EPA  expressed  some 
envirorunental  concerns  about  the 
unavoidable  project  impacts  to  sensitive 
biological  resources,  but  concluded  the 
proposed  mitigation  plan  should 
adequately  address  these  losses  in  the 
long-term. 

ERP  No.  D-FHW-H401 78-MO  Rating 
EC2, 1-64/US  40  Corridor, 
Reconstruction  of  the  existing  1-64/US 
40  Facility  with  New  Interchange 
Configurations  and  Roadway,  Funding, 
City  of  St.Louis,  St.  Louis  County,  MO. 

Summary:  EPA  has  environmental 
concerns  regarding  the  proposed  project 
on  the  basis  of  the  degree  of  information 
provided  to  ensure  compliance  with 
section  4(f).  EPA  requests  that 
consultation  with  the  State 
HistoricalPreservation  Officer  (SHPO) 
be  undertaken  to  identify  appropriate 
mitigation  measiures  for  the  properties 
that  will  be  adversely  impacted  if  the 
preferred  alternative  is  selected.  EPA 
also  requests  that  identified 
Environmental  Justice  communities  be 
evaluated  for  opportunities  to  reduce 
cumulative  environmental  and  human 
health  burdens  through  project 
implementation. 

ERP  No.  D-NRC-H06005-NE  Rating 
EC2.  GENERIC  EIS— Fort  Calhoun 


Station,  Unit  1,  Renewal  of  the 
Operating  Licenses  (OLs)  for  an 
Additional  20  Years,  Supplement  12 
(NUREG-1437)Omaha  Public  Power 
District,  Washington  Coimty,  NE. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  re-licensing  on  the  basis  of  the 
long  (10  year)  lead  time  before  the 
current  license  expires.  EPA 
recommended  that  the  NRC  improve 
cumulative  effects  information  on 
current  and  future  heat  contributors  to 
the  Missoiui  River,  and  that  NRC  detail 
possible  cooling  strategies  if  faced  with 
limited  Missouri  River  assimilative 
capacity  (heat)  in  the  future. 

ERP  No.  DS-AFS-L65300-1D  Rating 
UD,  Goose  Creek  Watershed  Project, 
Reviewing  and  Updating  Information  on 
the  Pileated  Woodpecker  and  Soil 
Impacts,  Payette  National  Forest,  New 
Meadows  Ranger  District,  Adams 
County,  ID. 

Summary:  EPA  has  no  concerns  with 
the  proposed  action;  however,  EPA 
suggests  including  information  on  the 
potential  cumulative  effects  of  5  other 
proposed  timber  sale  projects  on 
pileated  woodpecker  habitat  within  the 
National  Forest. 

ERP  No.  DS-AFS-L65325-ID  Rating 
ID,  Sloan-Kennally  Timber  Sale  Project, 
Reviewing  and  Updating  Information  on 
the  Pileated  Woodpecker  and  Soil 
Impacts,  Payette  National  Forest, 
McCallRanger  District,  Adams  County, 
ID. 

Summary:  EPA  has  no  significant 
concenis  with  the  proposed  action; 
however,  EPA  suggests  including 
information  on  the  potenticd  cumulative 
effects  of  5  other  proposed  timber  sale 
projects  on  pileated  woodpecker  habitat 
within  the  National  Forest. 

ERP  No.  DS-AFS-L65336-ID  Rating 
LO,  Brown  Creek  Timber  Sale  Project, 
Reviewing  and  Updating  Information  on 
the  Pileated  Woodpecker  and  Soil 
Impacts,  Payette  National  Forest,  New 
Meadow  Ranger  District,  Adams 
County,  ID. 

Summary:  EPA  expressed  no  concerns 
with  the  proposed  action;  however,  EPA 
suggests  including  information  on  the 
potential  cimiulative  effects  of  5  other 
proposed  projects  on  pileated 
woodpecker  habitat  within  the  National 
Forest. 

ERP  No.  DS-AFS-L65346-ID  Rating 
LO,  Middle  Fork  Weiser  River 
Watershed  Project,  Reviewing  and 
Updating  Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts,  Payette 
National  Forest,  Coimcil  Ranger  District, 
Adams  County.  ID. 

Summary:  EPA  has  no  concerns  with 
the  proposed  action;  however,  EPA 
suggests  including  information  on  the 
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potential  cumulative  effects  of  5  other 
proposed  timber  sale  projects  on 
pileated  woodpecker  habitat  within  the 
National  Forest. 

ERP  No.  DS-AFS-L65379-ID  Rating 
LO,  Little  Weiser  Landscape  Vegetation 
Management  Project,  Reviewing  and 
Updating  Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts,  Payette 
National  Forest,  Adams  County,  ID. 

Summary:  EPA  has  no  concerns  with 
the  proposed  action;  however,  EPA 
suggests  including  information  on  the 
potential  cimiulative  effects  of  5  other 
proposed  timber  sale  projects  on 
pileated  woodpecker  habitat  within  the 
National  Forest. 

Final  EISs 

EBP  No.  F-BLM-G65083-NM 
Farmington  Resource  Management  Plan, 
Implementation,  Managing  Public  Lands 
within  the  Farmington  Field  Office 
(FFO)  Boimdaries  and  Federal  Oil  and 
Gas  Resources  within  the  New  Mexico 
Portion  of  San  Juan  Basin,  San  Juan, 
McKinley,  Rio  Arriba  and  Sandoval 
Counties,  NM. 

Summary:  EPA's  comments  on  air 
quality  impacts  and  mitigation  have 
been  addressed  with  additional  air 
quality  analysis  and  assurance  that  the 
NMAQB  air  permitting  program  will 
minimize  air  quality  impacts.  The 
FourComers  Ozone  Task  Force  will 
offer  future  recommendations  to  BLM 
for  consideration  in  the  plan. 

ERP  No.  F-FHW-E40788-AL 
Memphis  to  Atlanta  Corridor 
Construction.  1-65  in  North  Central 
Alabama  eastward  to  the  Georgia  State 
Line,  U.S.  Army  COE  Section  404,  U.S. 
Coast  Guard  and  NPDES  Permits, 
Limestone,  Morgan,  Madison,  Jackson, 
Marshall,  DeKalb  and 
CherokeeCounties,  AL. 

Summary:  EPA  continues  to  have 
environmental  concerns  with  the 
proposed  project  regarding  impacts  to 
wetlands  and  aquatic  resources,  storm 
water,  noise,  relocations  and  other 
natural  habitat  impacts.  EPA 
recommends  that  tangible  minimization 
and/or  mitigation  commitments  for 
these  impacts  be  developed  and 
implemented. 

ERP  No.  F-FHW-E40789-MS  East 
Harrison  County  Connector 
Construction,  I-IO  to  U.S.  90,  Funding, 
U.S.  Army  COE  and  US  Coast  Guard 
Permits  Issuance  and  Possible  Transfer 
of  Federal  Lands,  Harrison  Coujity,  MS. 

Summary:  EPA  continues  to  have 
environmental  concerns  with  impacts 
arising  from  the  proposed  project 
relating  to  noise,  floodplains,  wetlands 
and  historic  properties.  EPA  wishes  to 
reiterate  the  importance  of  MDOT  and 
FHWA's  conmiitment  to  provide 


wetland  and  noise  mitigation  for 
impacts  attributable  to  the  proposed 
project. 

ERP  No.  F-FHW-H401 70-MO  US  50 
East-Central  Corridor  Highway 
Improvements,  US  50  to  US  63  east  of 
Jefferson  City,  Funding  and  Major 
Transportation  Investment  Analysis, 
Osage,  Gasconade  and  Franklin 
Counties,  MO. 

Summary:  The  FEIS  adequately 
supplements  information  Reeds  and 
addresses  the  concerns  that  EPA  had 
expressed  in  the  review  of  the  DEIS  for 
this  project.  Consequently,  EPA  has  no 
objections. 

ERP  No.  F-FHW-K40245-CA  CA-78/ 
111  Brawley  Bypass,  Construction  of  an 
Expressway  from  CA-86  to  CA-111, 
City  of  Brawley,  Fimding,  Imperial 
Coimty,  CA. 

Summary:  EPA  has  continuing 
environmental  concerns  about  air 
quality  impacts  arising  from  the 
proposed  project,  particularly  regarding 
PM-10.  EPA  supports  the  commitment 
to  offset  the  loss  of  prime  farmland  from 
the  project  by  purchasing  conservation 
easements.  EPA  requests  that 
unresolved  air  quality  issues  and 
mitigation  for  farmland  impacts  be 
addressed  in  the  Record  of  Decision. 

ERP  No.  F-NPS-D61054-VA 
Jamestown  Project,  Improvements  at  the 
Jamestown  Unit  of  Colonial  National 
Park  and  the  JamestownNational 
Historic  Site,  Implementation,  James 
City  Coimty,  VA. 

Summary:  EPA  expressed  lack  of 
objections  with  the  proposed  action. 

ERP  No.  F-SFW-G91002-NM  Rio 
Grande  Silvery  Minnow  (Hybognathus 
amarus)  Critical  Habitat  Designation, 
Implementation,  Bernalillo,  Sandoval, 
Socorro  and  Valencia  Counties,  NM. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  plan  of  action. 
EPA's  comments  on  the  Draft  EIS  were 
addressed. 

Dated:  May  13,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  03-12350  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tER-FRL-6640-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iiiformation  (202) 
5647167  or  http://www.epa.gov/ 
compliance/nepa/. 


Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  May  5,  2003,  through  May  9,  2003, 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030209,  DRAFT  EIS.  AFS,  WA, 
49  Degrees  North  Moimtain  Resort 
Revised  Master  Development  Plan, 
Implementation.  Colville  National 
Forest.  Newport  Ranger  District, 
Stevens  County,  WA,  Comment 
Period  Ends;  June  30,  2003,  Contact: 
Lynn  Kaney  (509)  447-7300. 
This  document  is  available  on  the 

Internet  at;  http://www.fs.fed.us/r6/ 

colville. 

EIS  No.  030210.  DRAFT  EIS,  BLM,  OR. 
CA,  Upper  Klamath  River 
Management  Plan,  Resource 
Management  Plan  Amendments, 
Implementation,  Upper  Klamath  River 
stretch  between  Lake  Ewauna,  OR, 
south  to  frongate  Dam  in  CA, 
Comment  Period  Ends:  August  14, 
2003,  Contact:  Larry  Frazier  (541) 
883-6916. 
This  document  is  available  on  the 

Internet  at;  http://www.or.blm.gov/ 

Lakeview/kfra/index.h  tm . 

EIS  No.  030211,  DRAFT  EIS.  COE.  MS. 
Royal  D 'Iberville  Hotel  and  Casino 
Development  Project.  Construction 
and  Operation,  U.S.  Army  COE 
Section  10  and  404  Permits,  NPDES 
Permit,  City  of  D'Iberville  on  the  Back 
Bay,  Mississippi  Gulf  Coast,  Harrison. 
MS,  Comment  Period  Ends;  Jime  30, 
2003,  Contact;  Susan  Ivester  Rees 
(251)694-4141. 

EIS  No.  030212.  FINAL  EIS.  COE.  TX. 
Bayport  Channel  Container/Cruise 
Terminal  Project.  To  Construct  and 
Operate  a  Marine  Terminal  Complex 
on  the  Bayport  Ship  Channel. 
Issuance  of  Permit.  Section  404  and 
10  Permits.  Harris  County,  TX,  Wait 
Period  Ends:  June  16,  2003,  Contact: 
Fred  Anthamatten  (409)  766-3943. 

EIS  No.  030213,  DRAFT  EIS,  NRG,  SC, 
H.B.  Robinson  Steam  Electric  Plant. 
Unit  No.  2  (RNP),  Application  for 
Operating  License  Renewal  of  Nuclear 
Plants  for  20- Year,  Supplement  13 
located  on  the  Shore  of  Lake 
Robinson,  Darlington  and  Chesterfield 
Coimties,  SC,  Comment  Period  Ends: 
July  20,  2003,  Contact;  Richard  L. 
Emch  (301)  415-1590. 

EIS  No.  030214,  DRAFT  EIS,  AFS,  KY, 
Daniel  Boone  National  Forest  Project, 
Proposal  to  Revise  the  Land  and 
Resource  Management  Plan, 
Implementation,  Winchester,  Several 
Coimties,  KV.  Comment  Period  Ends: 
August  14.  2003,  Contact:  Rick  Wilcox 
(859) 745-3156. 
This  document  is  available  on  the 

Internet  at:  http:// 

www.southregion.fs.fed/boone/. 
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EIS  No.  030215,  FINAL  EIS,  FHW,  SC, 
Dave  Lyle  Boulevard  Extension,  New 
Location  from  the  S.C.  Route  161/ 
Dave  Lyle  Boulevard  Intersection  in 
York  County  To  S.C.  Route  75,  in  the 
vicinity  of  the  U.S.  Route  521/S.C., 
York  County  Metropolitan  Road 
Corridor  Project.  Fimding,  York  and 
Lancaster  Counties,  SC,  Wait  Period 
Ends:  June  16,  2003,  Contact;  Patrick 
Tyndall  (803)  765-5460. 

EIS  No.  030216,  DRAFT  EIS,  FHW,  OH, 
OH-161/37  Improvement,  from  OH- 
161  (New  Albany  Bypass)  to  west  of 
OH-161/37  Interchange  with  OH-16. 
Fimding.  Franklin  and  Licking 
Counties.  OH.  Comment  Period  Ends: 
July  18,  2003,  Contact;  Lany 
Anderson  (614)  469-6896. 

EIS  No.  030217,  DRAFT  EIS,  NSA,  NM, 
Chemistry  and  Metallurgy  Research 
Building  Replacement  Project, 
Consolidation  and  Relocation,  Los 
Alamos  National  Laboratory,  Los 
Alamos  County,  NM,  Conunent  Period 
Ends;  June  30.  2003.  Contact; 
Elizabeth  Withers  (505)  667-8690. 

EIS  No.  030218.  FINAL  EIS.  FRC,  WY, 
MT,  ND,  Grasslands  Pipeline  Project, 
Interstate  Natural  Gas  Pipeline  System 
Construction  and  Operation,  Docket 
No.  CP02-O37-O0O,  WY,  ND  and  MT. 
Wait  Period  Ends;  June  16,  2003, 
Contact:  Rich  McGuire  (202)  502- 
6177. 

This  document  is  available  on  the 
Internet  at;  http://www.ferc.gov. 
EIS  No.  030219.  FINAL  EIS,  BLM,  NV, 
Ivanpah  Energy  Center  Project,  500 
Megawatt  (MW)  Gas-Fired  Electric 
power  Generating  Station 
Construction  and  Operation, 
Approval,  Right-of-Way  Grant,  BLM 
Temporary  Use  Permit,  FHWA  Permit 
to  Cross  Federal  Aid  Highway,  U.S. 
Army  COE  Section  10  and  404 
permits  and  NPDES  Permit  Issuance, 
fclark  County,  NV,  Wait  Period  Ends; 
jime  16,  2003,  Contact;  Jerrold  E. 
Crockford  (505)  599-6333. 
EIS  No.  030220,  FINAL  EIS,  AFS.  WI. 
Cayuga  Project  Area,  Various 
Resource  Management- Projects, 
Chequamegon-Nicolet  National 
Forest,  Great  Divide  Ranger  District, 
Ashland  County,  WI,  Wait  Period 
Ends;  June  16,  2003,  Contact;  Debra 
Si^und  (715)  634-4821. 
This  document  is  available  on  the 
Internet  at;  http://www.fs.fed.us/r9/ 
cnnf/natres/index.html. 

EIS  No.  030221,  FINAL  EIS,  NOA. 
Amendment  13  to  the  Fishery 
Management  Plan  for  Summer 
Flounder,  Scup,  and  Black  Sea  Bass, 
Implementation,  in  the  Western  Atlantic 
Ocean,  from  Cape  Harteras,  NC, 
northward  to  the  US-Canadian  Border, 


Wait  Period  Ends:  June  16,  2003, 
Contact;  Steven  Kokkinakis  (202)  482- 
3639. 

^S  No.  030222,  FINAL  SUPPLEMENT. 
tOE,  CA.  Bel  Marin  Keys  Unit  V 
Eiq>ansion  of  the  Hamilton  Wetland 
Restoration  Project,  New  and  Updated 
Information,  Application  for  Approval 
of  Permits,  Novato  Creek,  Marin 
Coimty,  CA,  Wait  Period  Ends:  June 
16,  2003,  Contact:  Eric  Jolliffe  (415) 
977-8543. 

This  document  is  available  on  the 
Internet  at:  http:// 
www.coastalconservancy.ca.gov/ 
belmarin. 

EIS  No.  030223,  FINAL  EIS,  AFS.  MT, 
Post  Fire  Vegetation  and  Fuels 
Management  Project,  Fuel  Reduction, 
Bark  Beetle  Sanitation  and 
Maintenance,  and/or  Restoration  of 
Vegetative  Communities,  Beaverhead 
Deerlodge  National  Forest,  Wisdom 
and  Pintler  Ranger  Districts, 
Beaverhead* and  Deerlodge  Counties, 
MT,  Wait  Period  Ends:  June  16,  2003, 
Contact;  Amy  Nerbun  (406)  683-3948. 

EIS  No.  030224,  DRAFT  EIS,  DOE,  NY. 
West  Valley  Demonstration  Project, 
Waste  Management,  Onsite 
Management  and  Offsite 
Transportation  of  Radioactive  Waste,  - 
West  Valley,  Cattaraugus  Coimty,  NY, 
Comment  Period  Ends;  June  30,  2003, 
Contact;  Daniel  W.  Sullivan  (800) 
633-5280. 

Amended  Notices 

EIS  No.  030198,  DRAFT  EIS,  AFS,  NV, 
Jarbidge  Canyon  Project,  To 
Implement  a  Road  Management  Plan 
and  Construct  a  Water  Projects  along 
the  Charleston-Jarbidge  Road,  and 
Reconstruct  the  South  Canyon  Road, 
Humbolt-Toiyabe  National  Forest, 
Jarbidge  Ranger  District,  ELko  County, 
NV,  Comment  Period  Ends;  June  23, 
2003,  Contact:  Jim  Winfrey  (775)  778- 
0229. 

Revision  of  FR  Notice  Published  on  5/ 
9/2003:  Correction  to  Contact  Person 
Telephone  Number. 

EIS  No.  030204,  FINAL  EIS,  STB,  TX, 
Bayport  Loop  New  Rail  Line, 
Construction  and  Operation,  Finance 
Docket  No.  34079,  Houston,  Harris 
County,  TX,  Wait  Period  Ends:  June  9, 
2003,  Contact:  Dana  White  (888)  229- 
7857. 

Revision  of  FR  Notice  Published  on  5/ 
9/2003;  Correction  of  EIS  Status  from 
Draft  EIS  to  Final  EIS.  Correction  of  CEQ 
Comment  Period  Ending  6/23/2003  to 
Wait  Period  Ending  6/9/2003. 


Dated:  May  13,  2003. 
Joseph  C  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-12351  Filed  5-15-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0128;  FRL-7303-2> 

Forchlorfenuron;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0128.  must  be 
received  on  or  before  June  16.  2003. 

ADDRESSES:  Conunents  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deUvery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  McNeilly,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-6742;  e-mail  address: 
mcneilly.dennis@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by   •. 
this  action  if  you  are  an  agricultiiral 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (N AICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532] 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
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assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
ofHcial  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0128.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PERIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
httpJ/www.epa.gov/fedr^str/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
v»rill  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 


available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  Ust  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjTighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

I*ublic  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  niunber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
coinments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
cormnents.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0128.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0128.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 
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2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0128: 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  P*ublic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviroimiental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0128. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu^s  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  follovring 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the- 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subfects 

Environmental  protection. 
Agricultural  commodities.  Feed    . 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  7,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  sununary  of  the  petition  was  . 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measiu^ment  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

KIM-Cl,  LLC 

PP  3F6550 

EPA  has  received  a  pesticide  petition 
(3F6550)  fi-om  KIM-Cl,  LLC,  c/o  Siemer 
&  Associates,  Inc.,  4672  W.  Jennifer,  Ste. 
103,  Fresno,  CA  93722  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 


21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  Forchlorfenuron  (CPPU)  in 
or  on  the  raw  agricultural  commodities  . 
grapes  and  kiwifruit  and  the  processed 
commodity  raisins  at  0.03  parts  per 
million  (ppm).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  **C  radiolabel 
studies  were  conducted  on  apples, 
grapes,  and  kiwifruit.  Results  of  these 
three  studies  showed  that  the 
metabolism  of  CPPU  in  apples,  grapes, 
and  kiwifruit  is  similar,  if  not  identical. 
Metabolism  of  CPPU  in  these  crops 
involved  hydroxylation  of  the  phenyl- 
ring  to  form  3-hydroxy-CPPU  or  4- 
J»ydroxy-CPPU  followed  by  conjugation 
with  glucose  to  form  ^-glycosides.  These 
studies  were  conducted  using  CPPU  at 
15  ppm  and  75  ppm.  Most  of  the  residue 
remained  on  the  treated  surface  and  was 
primarily  associated  with  pulp  tissue. 
Very  little  radioactivity  was  found  in 
the  juice. 

2.  Analytical  method.  Two  analytical 
methods,  both  based  on  high 
performance  liquid  chromatography 
(HPLC)  procedures  have  been 
developed.  The  first  used  a  visible 
ultraviolet  (UV)  detector  while  the 
second  used  a  Mass  Spec  detector.  Since 
the  Mass  Spec  detector  is  capable  of 
both  qualitative  as  well  as  quantitative 
measurement  it  is  the  preferred  method. 
The  level  of  quantification  (LOQ)  in 
whole  grape  fiiiit  was  0.01  ppm;  the 
level  of  detection  (LOD)  was  0.003  ppm. 
In  grape  juice,  the  LOQ  was  0.002  ppm 
and  the  LOD  was  0.007  ppm  (0.7  parts 
per  billion  (ppb)).  In  raisins,  the  LOQ 
was  0.01  ppm  and  the  LOD  was  0.003 
ppm. 

3.  Magmtude  of  residues.  The 
magnitude  of  the  residues  in  or  on 
grapes,  excluding  outliers  three 
standard  deviations  beyond  the  mean, 
are  0.03  ppm.  One  outlier  was  at  0.04 
ppm.  Grape  juice  residues  are  below 
0.01  ppm.  Raisin  residues  are  at  or 
below  0.02  ppm  while  kiwifruit  will  be 
at  or  below  0.1  ppm. 

B.  Toxicological  Profile 

A  full  battery  of  toxicology  testing 
including  studies  of  acute,  subchronic, 
chronic,  oncogenicity,  developmental, 
reproductive  and  genotoxicify  effect  is 
available  for  CPPU.  The  acute  toxicity  of 
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CPPU  is  low  by  all  routes.  The  lowest 
subchronic  study  no  observed  effect 
level  (NOEL)  value  is  16.8  milligrams/ 
kilogram/day  (mg/kg/day)  obtained  from 
the  dog  90-day  toxicity  study.  Chronic 
studies  indicate  that  CPPU  is  not 
carcinogenic.  The  lowest  chronic 
dietary  NOEL  is  7  mg/kg/day  from  male 
rats  fed  CPPU  for  104  weeks.  CPPU 
showed  no  evidence  of  developmental 
toxicity  in  rats  and  rabbits.  In  a  rat 
reproduction  study,  reproductive  effects 
were  only  observed  at  maternally  toxic 
doses.  Finally,  genetic  toxicity  studies 
indicate  that  CPPU  is  not  genotoxic.  For 
the  purposes  of  dietary  risk  analysis, 
0.07  mg/kg/day  is  proposed  for  the 
chronic  Population  Adjusted  Dose 
(cPAD).  The  cPAD  is  based  on  a  chronic 
endpoint  of  7  mg/kg/day  which  is  the 
NOEL  for  males  from  the  rat  chronic/ 
oncogenicity  feeding  study  and  an 
imcertainty  factor  of  100.  No  acute 
toxicity  endpoint  could  be  identified 
and  therefore  an  acute  dietary  risk 
assessment  is  considered  unnecessary. 

1.  Acute  toxicity.  The  acute  toxicity  of 
CPPU  is  low  by  all  routes.  The  battery 
of  acute  toxicity  studies  place  CPPU 
into  Toxicity  Category  III.  CPPU  has  low 
acute  toxicity  when  administered  orally, 
dermally  or  via  inhalation  to  rats.  It  is 
not  a  skin  irritant  and  is  only  a  mild  eye 
irritant.  CPPU  is  not  a  skin  sensitizer. 

2.  Genotoxicity.  The  genotoxic 
potential  of  CPPU  was  studied  in  vitro 
in  bacteria  and  manunalian  cells  and  in 
vivo  in  the  unscheduled  DNA  synthesis 
test.  The  test  systems  assayed  did  not 
show  any  evidence  of  genotoxicity 
except  in  the  bacterial  mutagenicity 
assay,  strain  TA1535,  without  metabolic 
activation.  The  weight  of  the  evidence 
indicates  that  CPPU  does  not  possess 
significant  genotoxicity  concerns. 

3.  Reproductive  ana  developmental 
toxicity.  Developmental  effects  of  CPPU 
were  studied  in  rats  and  rabbits  and 
multigenerational  effects  on 
reproduction  were  studied  in  rats. 

i.  Rat  developmental.  In  the 
developmental  toxicity  study  conducted 
with  rats,  CPPU  was  administered  by 
gavage  at  levels  of  0,  100,  200  and  400 
mg/kg/day.  The  maternal  and 
developmental  no  observed  adverse 
effect  levels  (NOAELs)  are  200  mg/kg/ 
day  based  on  reduced  body  weights, 
body  weight  gain  and  food  consumption 
and  an  increased  incidence  of  alopecia 
in  dams.  There  were  no  developmental 
effects. 

ii.  Rabbit  developmental.  In  the  rabbit 
developmental  study,  gavage  doses  of  0, 
25,  50  and  100  mg/kg/day  were 
administered.  Maternal  toxicity 
(decreased  body  weight  and  body 
weight  gains)  was  observed  at  50  mg/kg/ 
day  and  above.  The  maternal  NOAEL  is 


25  mg/kg/day  and  the  developmental 
NOAEL  is  100  mg/kg/day.  There  were 
no  developmental  effects. 

iii.  Reproduction.  In  the  rat 
reproduction  study,  CPPU  was 
administered  in  the  diet  at  levels  of  0, 
150,  2,000,  and  7,500  ppm  for  two 
generations.  There  were  no  adverse 
effects  of  CPPU  on  reproductive  success. 
Parental  toxicity  consisted  of  clinical 
signs,  inhibition  of  body  weight  gain, 
reduced  food  consumption,  and 
macroscopic  and  microscopic  effects  in 
the  kidney.  Reproductive  toxicity  at  the 
highest  dose  consisted  of  slightly 
reduced  live  litter  sizes  in  the  F2  litters. 
In  the  pups,  body  weights  and  smvival 
(late  lactation  period)  were  reduced  and 
at  the  high  dose,  pup  mortality  and 
emaciation  was  increased.  The  parentcd, 
pup,  and  reproductive  NOAELs  are  150 
ppm,  150  ppm,  and  2,000  ppm, 
respectively. 

4.  Subchronic  toxicity.  Subchronic 
toxicity  studies  have  been  conducted 
with  CPPU  in  the  rat,  mouse,  and  dog. 

i.  Rats.  CPPU  technical  was  tested  in 
rats  in  a  3-month  study  at  dietary  levels 
of  0,  200, 1,000  and  5.000  ppm. 
Observations  were  decreased  body 
weight,  body  weight  gain  and  food 
efficiency.  The  NOAEL  in  males  is  5.000 
ppm  (400  mg/kg/day)  and  in  females  is 
1,000  ppm  (84  mg/kg/day). 

ii.  Mice.  A  13-week  feeding  study  in 
mice  was  conducted  at  dose  levels  of  0, 
900,  1,800,  3,500  and  7,000  ppm.  Effects 
included  decreased  body  weight  and 
food  consumption,  increased  relative 
liver  weight  and  lymphocytic  cell 
infiltration  in  the  kidneys.  The  NOAEL 
is  3.500  ppm  (609  mg/kg/day  in  males 
and  788  mg/kg/day  in  females). 

iii.  Dogs.  A  13-week  dietary  toxicity 
study  was  conducted  in  beagle  dogs  at 
dose  levels  of  0,  50,  500  and  5,000  ppm. 
Effects  included  decreased  body  weight 
gain,  food  consimiption  and  food 
efficiency.  The  NOAEL  for  both  sexes 
was  500  ppm  (16.8  mg/kg/day  in  males 
and  19.1  mg/kg/day  in  females). 

5.  Chronic  toxicity.  CPPU  has  been 
tested  in  chronic  studies  in  dogs,  rats, 
and  mice. 

i.  Rats.  In  a  104-week  chronic/ 
oncogenicity  study  in  rats,  CPPU  was 
administered  at  dose  levels  of  0,  150, 
2,000  and  7,500  ppm  in  the  diet. 
Findings  were  decreased  body  weight, 
body  weight  gain  and  food 
consumption,  and  organ  weight  and 
histopathological  effects  in  the  kidney. 
No  oncogenicity  was  foimd.  The 
NOAEL  for  this  study  is  150  ppm  (7  mg/ 
kg/day  in  males  and  9  mg/kg/day  in 
females). 

it  Mice.  CPPU  was  administered  in 
the  diet  to  mice  for  78-weeks  at  dose 
levels  of  0, 10  and  1,000  mg/kg/day. 


Observations  were  decreased  body 
weight  and  body  weight  gain,  food 
consumption,  increased  kidney  weights 
and  incidence  of  chronic  kidney 
histopathological  lesions.  The  NOAEL 
for  both  sexes  is  10  mg/kg/day. 

iii.  Dogs.  In  a  12-month  study,  CPPU 
was  administered  in  the  diet  to  dogs  at 
dose  levels  of  0,  150,  3,000  and  7,500 
ppm.  Observations  included  reduced 
body  weight,  body  weight  gain  and  food 
consumption  and  various  hematology 
changes.  The  NOAEL  for  both  sexes  was 
3,000  ppm  (87  mg/kg/day  in  males  and 
91  mg/kg/day  in  females). 

iv.  Carcinogenicity.  CPPU  did  not 
produce  carcinogenicity  in  chronic 
studies  with  rats  or  mice.  The 
oncogenicity  classification  of  CPPU  will 
be  "E"  (no  evidence  of  carcinogenicity 
for  humans). 

6.  Animal  metabolism.  A  rat 
metabolism  study  indicates  that  CPPU  is 
almost  completely  absorbed  and  most  of 
the  '•*C-CPPU-derived  radioactivity  is 
rapidly  eliminated  primarily  via  the 
urine.  The  majority  of  the  metabolism  of 
CPPU  was  via  hydroxylation  of  the 
phenyl  ring.  The  sulfate  conjugate  of 
hyrdoxyl  CPPU  was  the  major 
metabolite  excreted  in  the  urine, 
accounting  for  as  much  as 
approximately  96%  of  the  urinary 
radioactivity.  Tissue  residues  accounted 
for  less  than  1  %  of  the  administered 
dose  at  168  hours  post-dosing. 

7.  Metabolite  toxicology.  Metabolites 
occur  at  levels  below  0.1  ppm  and 
therefore  are  below  levels  required  to  be 
assayed  in  animal  testing. 

8.  Endocrine  disruption — Potential 
endocrine  effects.  No  special  studies  to 
investigate  the  potential  for  endocrine 
effects  of  CPPU  have  been  performed. 
However,  as  sununarized  above,  a  large 
and  detailed  toxicology  data  base  exists 
for  the  compound  including  studies  in 
all  required  categories.  These  studies 
include  acute,  sub-chronic,  chronic, 
developmental,  and  reproductive 
toxicology  studies  including  detailed 
histology  and  histopathplogy  of 
nimierous  tissues,  including  endocrine 
organs,  following  repeated  or  long-term 
exposures.  These  studies  are  considered 
capable  of  revealing  endocrine  effects. 
The  results  of  all  of  these  studies  show 
no  evidence  of  any  endocrine-mediated 
effects  and  no  pathology  of  the 
endocrine  organs.  Consequently,  it  is 
concluded  that  CPPU  does  not  possess 
estrogenic  or  endocrine  disrupting 
properties.  ^ 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  This  dietary  risk 
assessment  was  conducted  by 
Infoscientific.com  for  KIM-Cl,  LLC.  The 
dietary  exposure  assessment  was 


conducted  for  foods  containing 
forchlorfenuron:  Chemical  Abstracts 
Service  (CAS):  68157-60-8  (CPPU)  by 
using  the  CARES  (Cumulative  and 
Aggregate  Risk  Evaluation  System) 
model.  The  data  input  included  the 
following  categories  of  data  for 
performing  the  dietary  exposure 
assessment:  Subpopulations  of  interest, 
(infants  1  to  2  years  of  age  and  adults 
20  to  49  years  of  age);  List  of  foods 
which  were:  blueberry,  grape,  grape 
juice,  grape  raisin,  grape  wine/sherry, 
and  kiwifruit;  food  residues  which 
were:  0.001  (blueberry  baby  food), 
0.0007  for  grape  juice,  0.0007  for  grape 
juice  in  baby  food,  0.03  for  raisins,  0.007 
for  grape  as  wine/sherry,  and  0.01  for 
kiwifruit;  and  toxicological  benchmarks 
which  were  0.07  mg/kg/day  for  the  oral 
no  observed  effect  level  (NOEL)  on  a 
chronic  (365-day)  basis  and  25  mg/kg/ 
day  for  the  oral  NOEL  based  on  an  acute 
(1-day)  basis.  The  FCID  (Food 
Consumption  Information  Database) 
data  set  was  used  to  obtain  food 
consumption  data  in  grams  per  kilogram 
of  body  weight. 

i.  Food.  Tne  chronic  dietary  exposure 
calculations  for  infants  (1  to  2  years  old) 
indicate  that  over  a  period  of  one  year: 

•  99.9%  of  infants  would  ingest  less 
than  0.0000515  mg/kg/day  (0.071%  of 
Oral  NOEL) 

•  99.0%  of  infants  would  ingest  less 
than  0.0000469  mg/kg/day  (0.067%  of 
Oral  NOEL) 

•  95.0%  of  infants  would  ingest  less 
than  0.0000429  mg/kg/day  (0.061%  of 
Oral  NOEL) 

Similar  dietary  exposure  calculations 
for  adults  (20  to  49  years  old)  indicate 
that: 

•  99.9%  of  adults  would  ingest  less 
than  0.0000076  mg/kg/day  (0.011%  of 
Oral  NOEL) 

•  99.0%  of  adults  would  ingest  less 
than  0.0000067  mg/kg/day  (0.010%  of 
Oral  NOEL) 

•  95%  of  adiUts  would  ingest  less 
than  0.0000060  mg/kg/day  (0.009%  of 
Oral  NOEL) 

Blueberries  have  not  been  included  in 
the  petition  for  registration  even  though 
they  were  included  in  the  dietary  risk 
assessment  which  is  shown  above.  Even 
with  the  blueberries  included  in  the  risk 
assessment  the  totjJ  percent  of  the  oral 
NOEL  on  a  chronic  basis  represents  only 
0.0229%  of  the  oral  NOEL.  On  this 
basis,  there  cannot  be  any  anticipated 
harmful  effects  to  public  health. 

Acute  (1-day)  Exposure  does  not 
represent  any  hazard  since  no  acute 
exposure  was  identified  in  this  risk 
assessment. 

ii.  Drinking  water.  The  very  low  use 
rate  of  CPPU,  i.e.  10  grams  active 
ingredient  or  less  per  acre  if  used 


constantly  for  20  years  woiUd  apply  less 
than  0.5  poimds  of  CPPU  per  acre 
during  that  20  year  period.  Computer 
modeling,  using  the  conservative 
pesticide  root  zone  model  (PRZM) 
means  of  analysis  has  shown  that  no 
CPPU  would  reach  ground  water,  even 
in  sandy  loam  soils.  The  results  of  this 
risk  analysis  supported  an  imambiguous 
conclusion  of  "essentially  zero  risk  to 
groimd  water"  even  imder  reasonable 
worst-case  assumptions.  Concentrations 
are  not  predicted  to  exceed  15  to  20  ppb 
of  CPPU  in  the  soil  in  the  upper  soil 
horizons,  even  following  yearly 
applications  for  as  long  as  30  years.  No 
secondary  exposure  is  anticipated  as  a 
result  of  contamination  of  drinking 
water. 

2.  Non-dietary  exposure.  No  non- 
dietary  exposure  is  expected  since 
CPPU  is  not  anticipated  to  be  found  in 
the  drinking  water.  This  material  does 
not  translocate  in  plants  and  thus 
secondary  exposure  through  plants 
growing  in  soil  receiving  CPPU  is  not 
anticipated.  The  extremely  low 
application  rates  will  not  result  in 
significant  buildup  in  the  environment. 
Data  indicate  that  any  parent  material  of 
CPPU  left  in  the  soil  will  be  strongly 
bound  to  soil  particles  and  will  not 
move. 

D.  Cumulative  Effects 

There  are  no  cumulative  effects 
expected  since  CPPU  is  not  taken  up  by 
plants  from  the  soil.  It  slowly  degrades 
to  mineral  end  points.  Its  low  use  rates 
and  infrequent  applications  are  not 
conducive  to  build  in  the  environment. 

E.  Safety  Determination 

1.  U.S.  population.  As  pointed  out 
above  in  dietary  exposure-food  the 
percentage  of  the  reference  dose 
consumed  by  treating  the  subject  crops 
represents  less  than  1%  of  the  estimated 
safe  level  for  the  most  sensitive  segment 
of  the  population,  non-nursing  infants. 

2.  Infants  and  children.  No 
developmental,  reproductive  or 
fetotoxic  effects  have  been  associated 
with  CPPU.  The  calculation  of  safety 
margins  vfith  respect  to  these  segments 
of  the  population  were  taken  into 
consideration  in  the  CARES 
(Cumulative  and  Aggregate  Risk 
Evaluation  System)  model  estimates 
with  respect  to  the  risk  associated  with 
the  percentage  of  the  reference  dose 
being  consumed. 

F.  International  Tolerances 

There  is  no  CODEX  maximum  residue 
level  established  for  CPPU.  However, 
CPPU  is  registered  for  use  on  grapes  and 


other  crops  in  Japan,  Chile,  Mexico,  and 
South  Africa. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0168;  FRL-7306-6] 

(Z,E)-3,13-octadecadienyl  and  (Z,Z)- 
3,13-octadecadtenyl;  Receipt  of 
Application  for  Emergency  Exemption, 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Oregon 
Department  of  Agriculture  and  the 
Washington  State  Department  of 
Agriculture  to  use  the  pesticides  (Z,E)- 
3,13-octadecadienyl  and  (Z,Z)-3,13- 
octadecadienyl  to  treat  up  to  32,000 
acres  of  hybrid  poplar  grown  for  pulp 
and  saw  timber  to  control  poplar 
clearwig  moth  (WPCM).  The  Applicant 
proposes  the  use  of  two  new 
pheromones  which  have  not  been 
registered  by  EPA.  EPA  is  soliciting 
pubUc  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0168,  must  be 
received  on  or  before  May  21,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nxmiber: 
(703)  305-6463;  fax  number:  (703)  3U8- 
5433;  e-mail  address: 
Madden.Barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  (NAICS  9241) 
involved  in  administration  of 
environmental  quality  programs  (i.e.. 
Departments  of  Agricultxu^, 
Environment,  etc). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
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affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  pubUc  docket  for  this  action 
uaider  docket  identification  (ID)  number 
OPP-2003-0168.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 


docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
ft'om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docvunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
wiU  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  puolic  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiu^e  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  U  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  yom-  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ED  number  OPP-2003-0168.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  yoiu-  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0168.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26613 


2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0168. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  id' Number  OPP-2003-0168. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket,  ff  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

n.  Background 

What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  firom  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Oregon 
Department  of  Agriculture  and  the 
Washington  State  Department  of 


Agriculture  have  requested  the 
Administrator  to  issue  specific 
exemptions  for  the  use  of  (Z,£)-3,13- 
octadecadienyl  and  (Z.Z)-3,13- 
octadecadienyl  on  hybrid  poplar  grown 
for  pulp  and  saw  timber  to  control 
poplar  clearwig  moth  (WPCM). 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

As  part  of  this  request,  the  Applicants 
assert  that  higher  trap  captures  of  male 
WPCM  have  been  observed  in  areas 
where  poplar  trees  are  being  harvested. 
WPCMs  have  become  the  number  one 
pest  in  poplar  plantings  in  Oregon  and 
Washington.  WPCM  spend  most  of  their 
life  cycle  in  the  heartwood  of  trees, 
away  from  contact  of  even  systemic 
insecticides.  Repeated  use  of  registered 
pesticides  has  failed  to  control  adult 
males.  However,  males  are 
exceptionally  responsive  to  sex 
pheromones.  The  greatest  damage  to 
pulp  wood  production  is  damage  in  the 
newly  planted  trees.  Young  trees  and 
limbs  of  larger  trees  damaged  by  the 
burrowing  activity  of  WP^4  larvae  are 
very  prone  to  wind-throw.  Trees  less 
than  2  years  old  will  need  to  be 
replaced.  Burrowing  activity  of  the 
larvae  downgrades  the  value  of  the  pulp 
from  quality  bond  paper  to  discolored, 
less  valuable  product.  Net  losses  are 
estimated  to  be  22%  in  2003  and  future 
losses  could  reach  41%  to  56%. 

The  Applicant  proposes  to  use  three 
different  formulations  containing  the 
same  active  ingredients  (ai)  (Z,£)-3,13- 
octadecadienyl  and  [Z,Z)-3,13- 
octadecadienyl.  A  stationary, 
retrievable,  hand  applied  dispenser  to 
protect  newly  planted  trees;  a  battery 
operated  puffer-type  dispenser  to 
protect  2  and  3-year  old  trees  up  to  15 
meters  tall,  and  a  flowable  pheromone 
formulation  will  be  used  to  protect 
mature  tress  (greater  than  15  meters  in 
height).  All  three  formulations  are  a  4:1 
ratio  of  Z,E:  Z,Z-3,13-octadecadienyl 
straight-chain  18  carbon  alcohols  that 
serves  as  the  sex  pheromone  of  the 
WPCM.  The  dispensers  are  placed  in  1- 
year  old  plantings  at  one  dispenser  per 
five  trees.  Each  dispenser  contains 
approximately  24  milligrams  (mg)  active 
ingredient.  A  maximum  of  three 
applications  may  be  made  to  newly 
planted  trees.  The  puffers  will  be 
applied  by  placing  two  dispensers  per 
acre.  Each  dispenser  will  be  loaded  with 
a  canister  containing  2.5  gal  ai  and 
releasing  mg  quantities  per  day.  After 
the  initial  placement  of  the  puffer 
dispensers  there  may  be  a  need  for  one 
replacement.  The  flowable  formulation 
will  be  applied  at  a  rate  of  1.25  gal  ai 
per  acre  per  application  with  sequential 
appUcations  being  made  30  days  apart 


between  May  1  and  October  1,  2003, 
with  a  maximum  of  six  appUcations.  Up 
to  32,000  acres  of  poplar  trees  in  Oregon 
and  Washington  may  be  treated. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of 
new  chemicals  (i.e.,  active  ingredients) 
which  have  not  been  registered  by  EPA. 
The  notice  provides  an  opportunity  for 
public  comment  on  the  application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific  exemption 
requested  by  the  Oregon  Department  of 
Agriculture  and  the  Washington 
Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  May  6,  2003. 
Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc.  03-12361  Filed  5-15-03;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-^ 

Notice  of  Proposed  Administrative 
Order  on  Consent  Pursuant  to  Section 
122(gX4)  and  (7)  of  the  Comprehensive 
Environmental  Response, 
Compansation,  and  Liability  Act 
(CERCLA),  PCB  Treatment,  Inc., 
Kansas  City,  KS,  and  Kansas  City,  MO, 
Docket  No.  CERCLA  07-2002-0209 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed 

Administrative  Order  on  Consent,  PCB 

Treatment,  Inc.  Superfund  Site,  Kansas 

City,  Kansas,  and  Kansas  City,  Missouri 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  administrative  order  on 
consent  between  Transformer  Services, 
Inc.  and  the  United  States 
Environmental  Protection  Agency  (EPA) 
was  signed  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
on  March  21,  2003  and  approved  by  the 
United  States  Department  of  Justice 
(DOJ)  on  April  16,  2003.  This  settlement 
relates  to  the  PCB  Treatment  Inc. 
Superfund  Site  (Site). 
DATES:  EPA  will  receive,  for  &  period  of 
thirty  (30)  days  itom  the  date  of  this 
publication,  comments  relating  to  the 
proposed  agreement. 
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ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  VII.  901  N.  Fifth  Street, 
Kansas  City,  Kansas  66101  and  should 
refer  to  the  PCB  Treatment,  Inc. 
Superfund  Site  Administrative  Order  on 
Consent.  CERCLA  Docket  No.  07-2002- 
0209. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  office  of  the  United  States 
Environmental  Protection  Agency, 
Region  VII,  901  North  Fifth  Street, 
Kansas  City,  KS  66101  (913)  551-7255. 
SUPPLEMENTARY  INFORMATION:  The  Site 
consists  of  two  facilities,  about  two 
miles  apart,  located  in  the  industrial 
areas  of  Kansas  City,  Kansas  at  45  Ewing 
Street  and  Kansas  City,  Missouri  at  2100 
Wyandotte  Street.  The  facilities  were 
formerly  operated  by  PCB  Treatment 
Inc..  now  a  defunct  corporation. 
Between  1982  and  1987.  PCB 
Treatment.  Inc.  and  its  subsidiaries  or 
affiliates  treated  and  stored  PCBs 
contained  in  used  transformers, 
capacitors,  oil,  equipment,  and  other 
materials  at  the  Wyandotte  facility  and 
the  Ewing  facility.  During  its  period  of 
operations,  spills  of  PCB  contaminated 
waste  occurred. 

Samples  collected  at  the  Site  in  the 
late  1990s  indicated  that  the  PCB 
contamination  at  Ewing  Street  exceeded 
1,790  parts  per  million  (ppm)  in  the 
building  and  1,450  ppm  in  the  soils.  At 
Wyandotte  Street,  the  PCB 
contamination  exceeded  23.800  ppm  in 
the  building  and  800  ppm  in  the  soils. 

Over  1000  parties  arranged  for 
disposal  of  PCB  wastes  at  the  Site.  EPA 
identified  a  large  number  of  these 
parties,  including  Transformer  Services. 
Inc..  as  de  minimis  parties.  EPA  offered 
settlements  to  the  de  minimis  parties 
based  on  their  allocated  share  of  the 
waste  plus  a  premium.  The  payments  by 
the  de  minimis  parties  have  been  placed 
in  a  Special  Accoimt  that  will  be  used 
towards  the  cleanup  of  the  Site, 
estimated  to  cost  $35,000,000.  Based  on 
financial  information  submitted  by 
Transformer  Services.  Inc..  EPA 
determined  that  Transformer  Services. 
Inc.  demonstrated  an  inability  to  pay  its 
allocated  share,  and  qualifies  for  a 
reduction  in  the  settlement  amount. 
This  proposed  settlement  requires 
Transformer  Services.  Inc.  to  pay 
$44,000  to  resolve  its  liability  at  the 
Site.  Through  this  settlement,  and 
subject  to  certain  reopeners,  EPA 
covenants  not  to  sue  Transformer 
Services.  Inc.  for  injxmctive  relief  or 
response  costs  concerning  the  Site.  In 
addition.  Transformer  Services.  Inc. 


receives  contribution  protection  for 
matters  addressed  in  the  settlement. 

Dated:  May  2.  2003. 
Gale  Button, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency,  Region  VII. 
[FR  Doc.  03-12352  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-4] 

Notice  of  Proposed  Administrative 
Order  on  Consent  Pursuant  to  Section 
122(gX4)  of  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
(CERCLA),  PCB  Treatment,  Inc. 
Superfund  Site,  Kansas  City,  KS,  and 
Kansas  City,  MO,  Docl(et  No.  CERCLA 
07-2002-0003 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  order  on  consent,  PCB 
Treatment,  Inc.  Superfund  Site,  Kansas 
City,  Kansas,  and  Kansas  City,  Missouri. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  administrative  order  on 
consent  betweenDenton  County  Electric 
Cooperative,  Inc.  and  the  United  States 
Environmental  Protection  Agency  (EPA) 
was  approved  by  the  United  States 
Department  of  Justice  (DOJ)  on  April  >6, 
2003  and  signed  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
on  April  28.  2003.  This  settlement 
relates  to  the  PCB  Treatment  Inc. 
Superfund  Site  (Site). 

DATES:  EPA  will  receive,  until  June  16, 
2003,  comments  relating  to  the 
proposed  agreement. 

ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  VII,  901  N.  Fifth  Street. 
Kansas  City.  Kansas  66101  and  should 
refer  to  the  PCB  Treatment,  Inc. 
Superfund  Site  Administrative  Order  on 
Consent,  CERCLA  Docket  No.  07-2002- 
0003. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  office  of  the  United  States 
Environmental  Protection  Agency, 
Region  Vn.  901  North  Fifth  Street. 
Kansas  City.  KS  66101  (913)  551-7255. 

SUPPLEMENTARY  INFORMATION:  The  Site 
consists  of  two  facilities,  about  two 
miles  apart,  located  in  the  industrial 
areas  of  Kansas  City.  Kansas  at  45  Ewing 


Street  and  Kansas  City,  Missouri  at  2100 
Wyandotte  Street.  The  facilities  were 
formerly  operated  by  PCB  Treatment, 
Inc. ,  now  a  defunct  corporation. 
Between  1982  and  1987,  PCB 
Treatment,  Inc.  and  its  subsidiaries  or 
affiliates  treated  and  stored  PCBs 
contained  in  used  transformers, 
capacitors,  oil,  equipment,  and  other 
materials  at  the  Wyandotte  facility  and 
the  Ewing  facility.  During  its  period  of 
operations,  spills  of  PCB  contaminated 
waste  occiured. 

Samples  collected  at  the  Site  in  the 
late  1990s  indicated  that  the  PCB 
contamination  at  Ewing  Street  exceeded 
1,790  parts  per  million  (ppm)  in  the 
building  and  1,450  ppm  in  the  soils.  At 
Wyandotte  Street,  the  PCB 
contamination  exceeded  23,800  ppm  in 
the  building  and  800  ppm  in  the  soils. 

Over  1000  parties  arranged  for 
disposal  of  PCB  wastes  at  the  Site.  EPA 
identified  a  large  number  of  these 
parties,  including  Denton  County 
Electric  Cooperative,  Inc.,  as  de  minimis 
parties.  EPA  offered  settlements  to  the 
de  minimis  parties  based  on  their 
allocated  share  of  the  waste  plus  a 
premium.  The  payments  by  the  de 
minimis  parties  have  been  placed  in  a 
Special  Account  that  will  be  used 
towards  the  cleanup  of  the  Site, 
estimated  to  cost  $35,000,000. 

Denton  Coimty  Electric  Cooperative, 
Inc.  filed  for  protection  under  Chapter 
1 1  of  the  Bankruptcy  Code  in  the  United 
States  Bankruptcy  Court  for  the 
Northern  District  of  Texas  and 
subsequently  accepted  EPA's  offer  to 
settle  as  a  de  minimis  party,  subject  to 
approval  of  the  United  States 
Bankruptcy  Court. 

Through  this  settlement,  and  subject 
to  the  Bankruptcy  Court  approval. 
Denton  County  Electric  Cooperative. 
Inc.  vdll  pay  $6,742.19  to  the  EPA 
Hazardous  Substance  Superfund.  PCB  . 
Treatment.  Inc.  Special  Account. 
Subject  to  certain  reopeners.  EPA 
covenants  not  to  sue  Denton  County 
Electric  Cooperative.  Inc.  for  injunctive 
relief  or  response  costs  concerning  the 
Site.  In  addition.  Denton  County 
Electric  Cooperative.  Inc.  receives 
contribution  protection  for  matters 
addressed  in  the  settlement. 

Dated:  May  2.  2003. 
Gale  Mutton, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency,  Region  VII. 
[FR  Doc.  03-12353  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6S6(V-S&-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-3] 

Notice  of  Proposed  Administrative 
Order  on  Consent  Pursuant  to  Section 
122(gK4)  and  (7)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA),  PCB  Treatment,  Inc. 
Superfund  Site,  Kansas  City,  KS,  and 
Kansas  City,  MO,  Doclcet  No.  CERCLA 
07-2003-0079 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  order  on  consent.  PCB 

Treatment,  Inc.  Superfund  Site,  Kansas 

City,  Kansas,  and  Kansas  City.  Missouri. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  administrative  order  on 
consent  between  Midwest  Energy.  Inc. 
and  the  United  States  Environmental 
Protection  Agency  (EPA)  was  signed  by 
the  United  States  Environmental 
Protection  Agency  (EPA)  on  March  21. 
2003  and  approved  by  the  United  States 
Department  of  Justice  (DOJ)  on  April  16. 
2003.  This  settlement  relates  to  the  PCB 
Treatment  Inc.  Superfund  Site  (Site). 
DATES:  EPA  will  receive,  until  June  16, 
2003.  comments  relating  to  the 
proposed  agreement. 
ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher.  Senior 
Assistant  Regional  Coimsel,  United 
States  Environmental  Protection 
Agency.  Region  Vn,  901  N.  Fifth  Street, 
Kansas  City.  Kansas  66101  and  should 
refer  to  the  PCB  Treatment,  Inc. 
Superfund  Site  Administrative  Order  on 
Consent,  CERCLA  Docket  No.  07-2003- 
0079. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  office  of  the  United  States  • 
Environmental  Protection  Agency. 
Region  VII,  901  North  Fifth  Street, 
Kansas  City,  KS  66101  (913)  551-7255. 
SUPPLEMENTARY  INFORMATION:  The  Site 
consists  of  two  facilities,  about  two 
miles  apart,  located  in  the  industrial 
areas  of  Kansas  City,  Kansas  at  45  Ewing 
Street  and  Kansas  City,  Missouri  at  2100 
Wyandotte  Street.  The  facilities  were 
•formerly  operated  by  PCB  Treatment, 
Inc.,  now  a  defunct  corporation. 
Between  1982  and  1987.  PCB 
Treatment,  Inc.  and  its  subsidiaries  or 
affiliates  treated  and  stored  PCBs 
contained  in  used  transformers, 
capacitors,  oil.  equipment,  and  other 
materials  at  the  Wyandotte  facility  and 
the  Ewing  facility.  During  its  period  of 
operations,  spills  of  PCB  contaminated 
waste  occurred. 


Samples  collected  at  the  Site  in  the 
late  1990s  indicated  that  the  PCB 
contamination  at  Ewing  Street  exceeded 
1,790  parts  per  million  (ppm)  in  the 
building  and  1.450  ppm  in  the  soils.  At 
Wyandotte  Street,  the  PCB 
contamination  exceeded  23.800  ppm  in 
the  building  and  800  ppm  in  the  soils. 

Over  1000  parties  arranged  tor 
disposal  of  PCB  wastes  at  the  Site.  EPA 
identified  a  large  number  of  these 
parties,  including  Midwest  Energy.  Inc., 
as  de  minimis  parties.  EPA  offered 
settlements  to  the  de  minimis  parties 
based  on  their  allocated  share  of  the 
waste  plus  a  premium.  The  payments  by 
the  de  minimis  parties  have  been  placed 
in  a  Special  Accoimt  that  will  be  used 
towards  the  cleanup  of  the  Site, 
estimated  to  cost  $35,000,000.  Based  on 
financial  information  submitted  by 
Midwest  Energy,  Inc.,  EPA  determined 
that  Midwest  Energy,  Inc.  demonstrated 
an  inability  to  pay  its  allocated  share, 
and  qualifies  for  a  reduction  in  the 
settlement  amount.  This  proposed 
settlement  requires  Midwest  Energy, 
Inc.  to  pay  $200,000  to  resolve  its 
liability  at  the  Site.  Through  this 
settlement,  and  subject  to  certain 
reopeners.  EPA  covenants  not  to  sue 
Midwest  Energy,  Inc.  for  injunctive 
relief  or  response  costs  concerning  the 
Site.  In  addition,  Midwest  Energy,  Inc. 
receives  contribution  protection  for 
matters  addressed  in  tiie  settlement. 

Dated:  May  2,  2003.  . 

Gale  Button, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency,  ITegion  VU. 
[FR  Doc.  03-12354  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6S6a-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-2] 

Notice  Of  Proposed  Administrative 
Order  on  Consent  Pursuant  to  Section 
122(g)<4)  and  (7)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  PCB  Treatment,  Inc. 
Superfund  Site,  Kansas  City,  KS,  and 
Kansas  City,  MO;  Docket  No.  CERCLA 
07-2003-0067 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  order  on  consent.  PCB 

Treatment,  Inc.  Superfund  Site,  Kansas 

City,  Kansas,  and  Kansas  City,  Missouri. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  administrative  order  on 
consent  between  Northwest  Automatic 


Products,  Inc.  and  the  United  States 
Environmental  Protection  Agency  (EPA) 
was  signed  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
on  March  21,  2003  and  approved  by  the 
United  States  Department  of  Justice 
(DOJ)  on  April  16.  2003.  This  settlement 
relates  to  the  PCB  Treatment  Inc. 
Superfund  Site  (Site). 
DATES:  EPA  will  receive,  xmtil  Jime  16, 
2003,  comments  relating  to  the 
proposed  agreement. 
ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counsel.  United 
States  Environmental  Protection 
Agency.  Region  VII,  901  N.  Fifth  Street, 
Kansas  City,  Kansas  66101  and  should 
refer  to  the  PCB  Treatment.  Inc. 
Superfund  Site  Administrative  Order  on 
Consent,  CERCLA  Docket  No.  07-2003- 
0067. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  office  of  the  United  States 
Environmental  Protection  Agency, 
Region  VU,  901  North  Fifth  Street, 
Kansas  City,  KS  66101  (913)  551-7255. 
SUPPLEMENTARY  INFORMATION:  The  Site 
consists  of  two  facilities,  about  two 
miles  apart,  located  in  the  industrial 
areas  of  Kansas  City.  Kansas  at  45  Ewing 
Street  and  Kansas  City,  Missouri  at  2100 
Wyandotte  Street.  The  facilities  were 
formerly  operated  by  PCB  Treatment, 
Inc..  now  a  defunct  corporation. 
Between  1982  and  1987,  PCB 
Treatment,  Inc.  and  its  subsidiaries  or 
affiliates  treated  and  stored  PCBs 
contained  in  used  transformers, 
capacitors,  oil,  equipment,  and  other 
materials  at  the  Wyandotte  facility  and 
the  Ewing  facility.  During  its  period  of 
operations,  spills  of  PCB  contaminated 
waste  occurred. 

Samples  collected  at  the  Site  in  the 
late  1990s  indicated  that  the  PCB 
contamination  at  Ewing  Street  exceeded 
1.790  parts  per  million  (ppm)  in  the 
building  and  1.450  ppm  in  the  soils.  At 
Wyandotte  Street,  the  PCB 
contamination  exceeded  23.800  ppm  in 
the  building  and  800  ppm  in  the  soils. 

Over  1000  parties  arranged  for 
disposal  of  PCB  wastes  at  the  Site.  EPA 
identified  a  large  number  of  these 
parties,  including  Northwest  Automatic 
Products,  Inc.,  as  de  minimis  parties. 
EPA  offered  settlements  to  the  de 
minimis  parties  based  on  their  allocated 
share  of  the  waste  plus  a  premiimi.  The 
payments  by  the  de  minimis  parties 
have  been  placed  in  a  Special  Account 
that  vdll  be  used  towards  the  cleanup  of 
the  Site,  estimated  to  cost  $35,000,000. 
Based  on  financial  information 
submitted  by  Northwest  Automatic 
Products,  Inc.,  EPA  determined  that 


26616 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


NorthwestAutomatic  Products,  Inc. 
demonstrated  an  inability  to  pay  its 
allocated  share,  and  quaUfies  for  a 
reduction  in  the  settlement  amount. 
This  proposed  settlement  requires 
Northwest  Automatic  Products,  Inc.  to 
pay  $10,000  to  resolve  its  liability  at  the 
Site.  Through  this  settlement,  and 
subject  to  certain  reopeners,  EPA 
covenants  not  to  sue  Northwest 
Automatic  Products,  Inc.  for  injimctive 
relief  or  response  costs  concerning  the 
Site.  In  addition.  Northwest  Automatic 
Products,  Inc.  receives  contribution 
protection  for  matters  addressed  in  the 
settlement. 

Dated:  May  2,  2003. 
Gale  Hutton, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency,  Region  VII. 
[FR  Doc.  03-12355  Filed  5-15-03;  8:45  am] 

BILLING  CODE  65e0-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-1] 

Notice  of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  As  Amended 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  Eind  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986, 
("CERCLA"),  42  U.S.C.  9601-9675, 
notice  is  hereby  given  that  a  proposed 
prospective  purchaser  agreement 
("Purchaser  Agreement")  associated 
with  the  Wade/ ABM  Superfund  Site, 
Chester  City,  Delaware  County, 
Pennsylvania  was  executed  by  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  and  is  now 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Puirchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  sections  106 
and  107  of  CERCLA,  42  U.S.C.  9606, 
9607,  against  the  Chester  Parking 
Authority  ("Purchaser").  The  settlement 
would  require  the  Purchaser  to,  among 
other  things,  pay  $1,000  to  defray  the 


United  States'  administrative  costs 
incurred  in  preparing  the  Purchaser 
Agreement,  upgrade  the  existing 
containment  and  storm  water 
management  controls,  implement  the 
institutional  controls  detailed  in  the 
Purchaser  Agreement,  and  redevelop  the 
subject  property  as  a  parking  facility. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  Purchaser  Agreement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  PA  19103. 
DATES:  Comments  must  be  submitted  on 
or  before  June  16,  2003. 
ADDRESSES:  The  Piuchaser  Agreement 
and  additional  background  information 
relating  to  the  Purchaser  Agreement  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
Purchaser  Agreement  may  be  obtained 
from  Thomas  A.  Cinti  (3RC42),  Senior 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  PA  19103. 
Comments  should  reference  the  "Wade/ 
ABM  Superfund  Site,  Prospective 
P\ut;haser  Agreement"  and  "EPA  Docket 
No.  CERC-O3-2002-O293PP,"  and 
should  be  forwarded  to  Thomas  A.  Cinti 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Cinti  (3RC42),  Senior 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  PA  19103, 
Phone:  (215)  814-2634. 

Dated:  May  8.  2003. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  03-12357  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7498-9] 

Notice  of  Approval  of  Submissions  To 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of 
Concern  Pursuant  to  Section  118  of 
the  Clean  Water  Act  and  the  Water 
Quality  Guidance  for  the  Great  Lakes 
System  for  the  States  of  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio 
and  Wisconsin 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of 
approval  of  submissions  by  the  States  of 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio  and  Wisconsin  to  prohibit  mixing 
zones  for  bioaccumulative  chemicals  of 
concern  (BCCs)  in  the  Great  Lakes 
System  pursuant  to  section  118(c)  of  the 
Clean  Water  Act  and  the  Water  Quality 
Guidance  for  the  Great  Lakes  System,  as 
amended. 

DATES:  EPA's  approval  is  effective  on 
May  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mery  Jackson-Willis,  U.S.  EPA,  Region 
5,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604,  or  telephone  her  at  (312)  353- 
3717.  Copies  of  materials  considered  by 
EPA  in  its  decision  are  available  for 
review  by  appointment  at  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd, 
Chicago,  EL  60604.  Appointments  may 
be  made  by  calling  Ms.  Jackson-Willis. 
SUPPLEMENTARY  INFORMATION:  On  March 
23,  1995,  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance).  See  60  FR 
15366.  The  1995  Guidance  established 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procediu-es  for  the 
waters  of  the  Great  Lakes  System  in  the 
States  of  Illinois,  Indiana,  Michigan, 
Minnesota,  New  York,  Ohio, 
Pennsylvania  and  Wisconsin. 
Specifically,  the  1995  Guidance 
specified  numeric  criteria  for  selected 
pollutants  to  protect  aquatic  life, 
wildlife  and  human  health  within  the 
Great  Lakes  System  and  provided 
methodologies  to  derive  numeric 
criteria  for  additional  pollutants 
discharged  to  these  waters.  The  1995 
Guidance  also  included  minimum 
implementation  procedures  and  an 
antidegradation  policy. 

The  1995  Guiaance,  which  was 
codified  at  40  CFR  part  132,  required 
the  Great  Lakes  States  to  adopt  and 
submit  to  EPA  for  approval  water 
quality  criteria,  metliodologies,  policies 
and  procediu-es  that  are  consistent  with 
the  Guidance.  40  CFR  132.4  &  132.5. 
EPA  is  required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
State  that  EPA  has  determined  that  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  (CWA)  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary 
changes  within  90  days  after  the 
notification,  EPA  must  publish  a  notice 
in  the  Federal  Register  identifying  the 
approved  and  disapproved  elements  of 
the  submission  and  a  final  rule 
identifying  the  provisions  of  part  132 
that  shall  apply  for  discharges  within 
the  State. 
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Soon  after  being  published,  the 
Guidance  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  June  6, 1997,  the 
Court  issued  a  decision  upholding 
virtually  all  of  the  provisions  contained 
in  the  1995  Guidance  (American  Iron 
and  Steel  Institute,  et  al.  v.  EPA,  115 
F.3d  979  (D.C.  Cir.  1997));  however,  the 
Court  vacated  the  provisions  of  the 
Guidance  that  would  have  eliminated 
mixing  zones  for  BCCs  (115  F.3d  at  985). 
The  Court  held  that  EPA  had  "failed  to 
address  whether  the  measure  is  cost- 
justified,"  and  remanded  the  provision 
to  EPA  for  an  opportunity  to  address 
this  issue  (115  F.3d  at  997).  In  response 
to  the  Court's  remand,  EPA  reexamined 
the  factual  record,  including  its  cost 
analyses,  and  published  the  Proposal  to 
Amend  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System  to 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern 
in  the  Federal  Register  on  October  4, 
1999  (64  FR  53632).  EPA  received 
numerous  comments,  data,  and 
information  from  commenters  in 
response  to  the  proposal. 

After  reviewing  and  analyzing  the 
information  in  the  rulemaking  record, 
including  those  comments,  on 
November  13,  2000,  EPA  published  the 
final  rule  amending  the  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System  to  Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern, 
to  be  codified  in  appendix  F,  procedure 
3.C  of  40  CFR  part  132.  As  amended,  the 
Guidance  requires  that  States  adopt 
mixing  zone  provisions  that  prohibit 
mixing  zones  for  new  discharges  of 
BOCs  effective  immediately  upon 
adoption  of  the  provision  by  the  State, 
and  to  prohibit  mixing  zones  for 
existing  discharges  of  BCCs  after 
November  15,  2010,  except  where  a 
mixing  zone  is  determined  by  the  State 
to  be  necessary  to  support  water 
conservation  measures  and  overall  load 
reductions  of  BCCs  or  where  a  mixing 
zone  is  determined  by  the  State  to  be 
necessary  for  technical  or  economic 
reasons.  Under  the  amended  Guidance, 
States  were  given  two  years  to  adopt 
and  submit  revised  water  quality 
standards  conforming  with  the  amended 
Guidance. 

EPA  has  conducted  its  review  of  the 
States'  submissions  to  prohibit  mixing 
zones  for  BCCs  in  accordance  with  the 
requirements  of  section  118(c)(2)  of  the 
CWA  and  40  CFR  part  132.  Section  118 
requires  that  States  adopt  policies, 
standards  and  procediues  that  are 
"consistent  with"  the  Guidance.  EPA 
has  interpreted  the  statutory  term 
"consistent  with"  to  mean  "as 
protective  as"  the  corresponding 


requirements  of  the  Guidance.  Thus,  the 
Guidance  gives  States  the  flexibility  to 
adopt  requirements  that  are  not  the 
same  as  the  Guidance,  provided  that  the 
State's  provisions  afford  at  least  as 
stringent  a  level  of  environmental 
protection  as  that  provided  by  the 
corresponding  provision  of  the 
Guidance.  In  making  its  evaluation,  EPA 
has  considered  the  language  of  each 
State's  standards,  policies  and 
procedures,  as  well  as  any  additional 
information  provided  by  the  State 
clarifying  how  it  interprets  or  will 
implement  its  provisions. 

hi  this  proceeding,  EPA  has  reviewed 
the  States'  submissions  to  determine 
their  consistency  only  with  respect  to 
appendix  F,  procedure  3.C  of  40  CFR 
part  132.  EPA  has  not  reopened  part  132 
in  any  respect,  and  today's  action  does 
not  affect,  alter  or  amend  in  any  way  the 
substantive  provisions  of  part  132.  To 
the  extent  any  members  of  the  public 
commented  during  this  proceeding  that 
any  provision  of  part  132  is  unjustified 
as  a  matter  of  law,  science  or  policy, 
those  comments  are  outside  the  scope  of 
this  proceeding. 

Today's  notice  identifies  the  elements 
of  the  States'  Great  Lakes  BCC  mixing 
zone  provisions  that  EPA  is  approving 
today.  Additional  explanations  of  EPA's 
review  of  and  conclusions  Regarding  the 
States'  submissions  on  this  issue  are 
contained  in  the  administrative  record 
for  today's  actions  in  documents 
prepared  for  each  State. 

1.  The  State  of  Illinois 

Illinois'  regulations  for  mixing  zones 
for  BCCs  are  found  at  Title  35: 
Environmental  Protection,  Subtitle  C: 
Water  Pollution,  Chapter  I:  Pollution 
Control  Board,  Part  302:  Water  Quality 
Standards,  Subpart  E:  Lake  Michigan 
Basin  Water  Quality  Standards,  Section 
302.530:  Supplemental  Mixing 
Provisions  for  Bioaccumulative 
Chemicals  of  Concern.  Illinois  adopted 
its  BCC  mixing  zone  provisions  at  the 
same  time  it  adopted  its  other  Great 
Lakes  water  quality  standards.  Illinois' 
supplemental  mixing  provisions  for 
BCCs  at  302.530  prohibit  mixing  zones 
for  new  discharges  of  BCCs  commencing 
on  or  after  December  24, 1997,  prohibit 
mixing  zones  for  existing  discharges 
after  March  23,  2007  except  where  a 
continued  mixing  zone  is  necessary  for 
water  conservation  that  will  result  in  an 
overall  reduction  in  BCC  mass  loadings 
to  the  Lake  Michigan  Basin  or  where  a 
mixing  zone  is  determined  to  be 
necessary  based  on  technical  or 
economic  grounds.  EPA  reviewed 
Illinois'  rules  at  302.503  and  determined 
that  they  are  consistent  with  the 
requirements  of  the  amended  Guidance. 


EPA  therefore  approves  of  Illinois'  rules 
at  302.530. 

2.  The  State  of  Indiana 

Indiana's  mixing  zone  provisions  for 
BCCs  are  found  at  327  lAC  5-2- 
11.4(b)(1).  Indiana's  rules  prohibit 
mixing  zones  for  BCCs  for  new 
discharges  of  BCCs  and  existing  and 
new  discharges  of  BCCs  to  the  open 
waters  of  Lake  Michigan.  Mixing  zones 
for  existing  discharges  of  BCCs  to  waters 
other  than  the  open  waters  of  Lake 
Michigan  will  be  prohibited  beginning 
January  1,  2004  with  the  exceptions 
allowed  imder  the  amended  Guidance 
for  water  conservation  measures  and 
technical  and  economic  considerations. 
Indiana  adopted  its  rules  prohibiting 
mixing  zones  at  the  same  time  it 
adopted  its  original  Great  Lakes  rules. 
EPA  reviewed  Indiana's  rules  at  327  lAC 
5-2-1 1.4(b)(1)  and  determined  that  they 
are  consistent  vnth  the  requirements  of 
the  amended  Guidance.  EPA  therefore 
approves  of  Indiana's  rules  at  327  lAC 
5-2-1 1.4(b)(1). 

3.  The  State  of  Michigan 

Michigan's  regulations  for  mixing 
zones  for  BCCs  are  found  at  R 
323.1082(6).  Michigan  adopted  its  BCC 
mixing  zone  provisions  at  the  same  time 
it  adopted  its  other  Great  Lakes  water 
quality  standards.  Michigan's  mixing 
provisions  for  BCCs  at  R  323.1082(6) 
prohibit  mixing  zones  for  new 
discharges  of  BCCs,  prohibit  mixing 
zones  for  existing  discharges  after 
March  23,  2007  except  where  a 
continued  mixing  zone  is  necessary  for 
water  conservation  that  will  result  in  an 
overall  reduction  in  BCC  mass  loadings 
or  where  a  mixing  zone  is  determined 
to  be  necessary  based  on  technical  or 
economic  grounds.  EPA  reviewed 
Michigan's  rules  at  R  323.1082(6)  and 
determined  that  they  are  consistent  vdth 
the  requirements  of  the  amended 
Guidance.  EPA  therefore  approves  of 
Michigan's  rules  at  R  323.1082(6). 

4.  The  State  of  Minnesota 

Minnesota's  regulations  for  mixing 
zones  for  BCCs  are  found  at  7052.0210, 
subpart  3,  of  Minnesota's  administrative 
code.  Minnesota  adopted  its  BCC 
mixing  zone  provisions  at  the  same  time 
it  adopted  its  other  Great  Lakes  water 
quality  standards.  Minnesota's  mixing 
provisions  for  BCCs  at  7052.0210, 
subpart  3  prohibit  mixing  zones  for  new 
discharges  of  BCCs  as  of  March  9,  1998 
and  for  existing  discharges  after  March 
23,  2007,  except  where  a  continued 
mixing  zone  is  necessary  for  water 
conservation  that  will  result  in  an 
overall  reduction  in  BCC  mass  loadings 
or  where  a  mixing  zone  is  determined 
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to  be  necessary  based  on  technical  or 
economic  grounds.  EPA  reviewed 
Minnesota's  rules  at  7052.0210,  subpart 
3  and  determined  that  they  are 
consistent  with  the  requirements  of  the 
amended  Guidance.  EPA  therefore 
approves  of  Minnesota's  rules  at 
7052.0210,  subpart  3. 

5.  The  State  of  Ohio 

Ohio's  regulations  for  mixing  zones 
for  BCCs  are  found  at  OAC  3745-2-05 
and  3745-2-08.  Ohio's  rules  for  mixing 
zones  for  BCCs  were  adopted  on  August 
30,  2002,  and  became  effective  on 
December  30,  2002.  Ohio's  mixing 
provisions  for  BCCs  at  OAC  3745-2-05 
prohibit  mixing  zones  for  new 
discharges  of  BCCs  as  of  the  effective 
date  of  the  rule,  December  30,  2002,  and 
for  existing  discharges  after  November 
15,  2010,  except  where  a  continued 
mixing  zone  is  necessary  for  water 
conservation  that  will  result  in  an 
overall  reduction  in  BCC  mass  loadings 
or  where  a  mixing  zone  is  determined 
to  be  necessary  based  on  technical  or 
economic  groxmds.  EPA  reviewed 
Ohio's  rules  at  OAC  3745-2-05  and 
3745-2-08  and  determined  that  they  are 
consistent  with  the  requirements  of  the 
amended  Guidance.  EPA  therefore 
approves  of  Ohio's  rules  at  OAC  3745- 
2-05  and  3745-2-08. 

6.  The  State  of  Wisconsin 

Wisconsin's  regulations  for  mixing 
zones  for  BCCs  are  found  at  NR 
106.06(2).  Wisconsin's  rules  for  mixing 
zones  for  BCCs  were  adopted  at  the 
same  time  as  Wisconsin  adopted  its 
other  Great  Lakes  rules.  Wisconsin's 
mixing  provisions  for  BCCs  at  NR 
106.06(2)  prohibit  mixing  zones  for  new 
discharges  of  BCCs  as  of  March  23, 
1997.  Wisconsin's  rules  do  not  address 
mixing  zones  for  BCCs  for  existing 
discharges,  except  to  state  in  a  note 
included  within  Wisconsin's  rules  at  NR 
106.06(2)  that  Wisconsin  is  aware  of  the 
requirement  to  prohibit  mixing  zones 
for  BCCs  for  existing  discharges  and  will 
adopt  rules  prohibiting  mixing  zones  for 
BCCs  for  existing  discharges  prior  to  the 
effective  date  of  the  prohibition.  EPA 
reviewed  Wisconsin's  rules  at  NR 
106.06(2)  and  determined  that  they  are 
consistent  with  the  requirements  of  the 
amended  Guidance  that  have  immediate 
force  and  effect.  EPA  therefore  approves 
of  Wisconsin's  rules  at  NR  106.06(2). 
EPA  will  review  the  rules  to  be 
developed  by  Wisconsin  to  implement 
the  mixing  zone  prohibition  for  BCCs 
for  existing  Great  Lakes  dischargers 
when  they  are  developed  and  submitted 
to  EPA.  If  Wisconsin  fails  to  adopt  and 
submit  to  EPA  rules  to  ensure  that  the 
prohibition  takes  effect  in  Wisconsin  on 


or  before  November  15,  2010,  EPA  will 
take  the  necessary  actions  to  ensure  that 
mixing  zones  are  prohibited  for  existing 
discharges  of  BCCs  for  waters  of  the 
Great  Lakes  System  in  the  State  of 
Wisconsin  by  that  date. 

David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  03-12356  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Issuance  of  Statement  of 
Federal  Financial  Accounting 
Standards  (SFFAS)  No.  23) 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  Rules 
of  Procedure,  as  amended  in  October, 
1999,  notice  is  hereby  given  that  the 
Federal  Accoimting  Standards  Advisory 
Board  has  issued  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  23,  Eliminating  the 
Category  National  Defense  Property, 
Plant  and  Equipment. 

The  Board  approved  the  Statement  in 
February  2003,  and  submitted  it  to 
FASAB  principals  for  a  90-day  review. 
The  review  period  closed  on  May  8, 
2003. 

SFFAS  No.  23  represents  a  major  step 
in  the  process  of  ensuring  accountability 
for  all  operating  property,  plant,  and 
equipment  through  the  framework  of 
generally  accepted  accounting 
principles. 

The  standards  prescribed  in  SFFAS 
No.  23  are  effective  for  periods 
beginning  after  September  30,  2002. 
Hard  copies  of  the  statement  will  be 
mailed  to  the  FASAB  mailing  list.  It  is 
also  available  on  the  FASAB  Web  site  at 
www.fasab.gov  or  by  calling  202-512- 
7350. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Mail  Stop  6K17V. 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No,  92-463. 

Dated:  May  9,  2003. 
Wendy  M.  Comes, 

Executive  Director. 

[FR  Doc.  03-12210  Filed  5-15-03;  8:45  am] 

BILLING  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcenient  03120] 

Applied  Research  on  Antimicrobial 
Resistance:  Characterization  of  Strains 
of  Community-Associated  MRSA; 
Notice  of  Availability  of  Funds; 
Amendment 

A  notice  annoimcing  the  availability 
of  Fiscal  Year  2003  funds  for  a  grant 
program  to  support  applied  research  on 
antimicrobial  resistance  was  published 
in  the  Federal  Register  dated  May  5, 
2003,  Volume  68,  Number  86,  pages 
23720-23722.  The  notice  is  amended  as 
follows:  Page  23721,  first  column,  first 
paragraph,  lines  five  through  six, 
remove  the  phrase  "Multi  Locus  Sub 
Typing"  and  replace  with  "Multi  Locus 
Sequence  Typing". 

Dated:  May  12,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-12238  Filed  5-15-03;  8:45  am] 

BILLING  CODE  416^-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-tR-77,  CIMS- 
1537,  CMS-10067,  CMS-R-200.  CMS-R- 
247,  CIMS-151S/1572,  and  CM&-668B] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 


(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Limitation  on 
Liability  and  Information  Collection 
Requirements  Referenced  in  42  CFR 
411.404,  411.406,  and  411.408;  Form 
No.:  CMS-R-77)  (OMB#  0938-0465); 
Use:  The  Medicare  program  requires  to 
provide  written  notification  of 
noncovered  services  to  beneficiaries  by 
the  providers,  practitioners  and 
suppliers.  The  notification  gives  the 
beneficiary,  provider,  practitioner  or 
supplier  knowledge  that  Medicare  will 
not  pay  for  items  or  services  mentioned 
in  the  notification.  After  this 
notification,  any  future  claim  for  the 
same  or  similar  services  will  not  be  paid 
by  the  program  and  the  affected  parties 
will  be  liable  for  the  noncovered 
services.;  Frequency:  Other:  as  needed; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
900,898;  Total  Annual  Responses: 
3,603,592;  Total  Annual  Hours:  300,299. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Hospital  Survey  Report  Form 
and  Supporting  Regulations  in  42  CFR 
482.2  through  482.57;  Form  No.:  CMS- 
1537  (OMB#  0938-0382);  Use:  Section 
1861(e)  of  the  Social  Secimty  Act  (the 
Act)  provides  that  hospitals 
participating  in  Medicare  imder  the  Act 
must  meet  specific  requirements.  These 
requirements  are  presented  as  Condition 
of  Participation.  State  agencies  must 
determine  compliance  with  these 
conditions  through  the  use  of  this  report 
form.;  Frequency:  Other:  3-5  years; 
Affected  Public:  State,  Local,  or  Tribal 
Government,  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  3323;  Total 
Annual  Responses:  3323;  Total  Annual 
Hoars:  553. 

3.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Pharmacy  Plus 
Template  for  Low  Income  Seniors  imder 
Medicaid;  Form  No.:  CMS-10067 
(OMB#  0938-0889);  Use:  The  template 
for  the  Pharmacy  Plus  program  for  low 
income  seniors  under  Medicaid  will 
enable  states  to  apply,  via  a  standard 
format,  to  provide  a  drug  benefit  to 
elderly  recipients:  use  of  this  format 


will  expedite  the  process  of  obtaining 
CMS  review  and  approval  of  an 
application;  Frequency:  Other:  3  years 
after  initial  submission  for  the  1915(c) 
waiver;  5  years  after  initial  submission 
for  the  1115  demonstration;  Affected 
Public:  State  Government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  25;  Total  Aimual  Hours: 
115.  , 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hesdth  Plan 
Employer  Data  and  Information  Set 
(HEDIS)  and  Health  Outcome  Survey 
(HOS)  and  supporting  regulations  at  42 
CFR  422.152;  Form  No.:  CMS-R-200) 
(OMB#  0938-0701);  Use:  The  Centers 
for  Medicare  and  Medicaid  Services 
(formerly  HCFA)  collects  quality 
performance  measures  in  order  to  hold 
the  Medicare  managed  care  industry 
accountable  for  the  care  being  delivered, 
to  enable  quality  improvement,  and  to 
provide  quality  information  to  Medicare 
beneficiaries  in  order  to  promote 
informed  choice.  It  is  critical  to  CMS's 
mission  that  we  collect  and  disseminate 
information  that  will  help  beneficiaries 
choose  among  health  plans,  contribute 
to  improved  quality  of  care  through 
identification  of  improvement 
opportimities,  and  assist  CMS  in 
carrying  out  its  oversight  and 
purchasing  responsibilities.;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions,  and  Individuals  or 
Households;  Number  of  Respondents: 
166,709;  Total  Annual  Responses: 
70,992;  Tota;  Annua/ Hours;  498,436. 

5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Expanded 
Coverage  for  Diabetes  Outpatient  Self- 
Management  Training  Services  and 
Supporting  Regulations  Contained  in  42 
CFR  410.141-410.145  and  414.63.;  Form 
No.:  CMS-R-247)  (OMB#  0938-0818); 
Use:  42  CFR  410.141-410.145  and 
414.63  provide  for  luiiform  coverage  of 
diabetes  outpatient  ^elf-management 
training  services.  These  services  include 
educational  and  training  services 
furnished  to  a  beneficiary  with  diabetes 
by  an  entity  approved  to  furnish  the 
services.  The  physician  or  qualified 
nonphysician  practitioner  treating  the 
beneficiary's  diabetes  certifies  that  these 
services  are  needed  as  part  of  a 
comprehensive  plan  of  care.  The 
regulations  set  forth  the  quality 
standards  that  an  entity  is  required  to 
meet  in  order  to  participate  in 
furnishing  diabetes  outpatient  self- 
management  training  services.; 
Frequency:  On  occasion;  Affected 


Public:  Business  or  other  for-profit; 
Number  of  Respondents:  1708;  Total 
Annua/  Responses:  6832;  Total  Annual 
Hours:  53,013.5. 

6.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Health 
Agency  Survey  and  Deficiencies  Report, 
Home  Health  Functional  Assessment 
Instrument  and  Supporting  Regulations 
in  42  CFR  Part  484.1—484.52;  Form  No.: 
CMS-1515/1572  (OMB#  0938-0355); 
Use:  In  order  to  participate  in  the 
Medicare  program  as  a  Home  Health 
Agency  (HHA)  provider,  the  HHA  must 
meet  Federal  Standards.  These  forms  are 
used  to  record  information  about 
patients'  health  and  provider 
compliance  with  requirements; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  7,000;  Total  Annual 
Responses:  14,000;  Total  Annual  Hours: 
14,000. 

7.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Post  Laboratory 
Survey  Questioimaire — Laboratory,  and 
Supporting  Regulations  in  42  CFR  493; 
Form  No.:  CMS-668B  (OMB#  0938- 
0653);  L^se.-  To  provide  an  opportunity 
and  a  mechanism  for  CLIA  laboratories 
surveyed  by  CMS  or  CMS"  agent  to 
express  their  satisfaction  and  concerns 
about  the  CLIA  survey  process; 
Frequency:  Biennially;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondeitts:  22,500;  Total  Annual 
Responses:  11,250;  Total  Annual  Hours: 
2,813. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850 
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Dated:  May  8,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 

Regulations  Development  and  Issuances, 

Office  of  Strategic  Operations  and  Strategic 

Affairs. 

(FR  Doc.  03-12227  Filed  5-15-03;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-38,  CMS-R- 
30,  CIMS-19S7,  CIMS-R-48,  CMS-43,  and 
CMS-R-143] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  comment, 
hiterested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  for 
Coverage  for  Rural  Health  Clinics — 42 
CFR  491.9  Subpart  A;  Form  No.:  CMS- 
R-38  (OMB  #0938-0334);  Use:  This 
information  is  needed  to  determine  if 
rural  health  clinics  meet  the 
requirements  for  approval  for  Medicare 
Participation.;  Frequency:  Initial 
Application  for  Medicare  approval; 
Affected  Public:  Business  or  other  for- 
profit,  State,  Local,  or  Tribal  Gov't.,  and 
not-for-profit  institutions,  Individuals  or 
households,  Farms,  and  Federal 
Government;  Number  of  Respondents: 


3,305;  Total  Annual  Responses:  3,305; 
Total  Annual  Hours:  8,580. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  the  Hospice 
Conditions  for  Coverage  and  supporting 
regulations  in  42  CFR  418.22;  418.24; 
418.28;  418.56(b),(e)(l),  (e)(3);  418.58; 
418.70(e);  418.83;  418.86(b);  and 
418.100(b).;  Form  No.:  CMS-R-30  (OMB 
#0938-0302);  Use:  Establishes  standards 
for  hospices  that  wish  to  participate  in 
the  Medicare  program.  The  regulations 
establish  standards  for  eligibility, 
reimbursement  standards,  and 
procedure,  and  delineate  conditions  that 
hospices  must  meet  to  be  approved  for 
participation  in  Medicare.;  Frequency: 
Record  Keeping;  On  occasion;  Affected 
Public:  Business  or  other  for-profit; 
Number  of  Respondents:  2,311;  Total 
Annual  Responses:  2,311;  Total  Annual 
Hours;  10.821,923. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  SSO  Report  of 
State  Buy-In  Problems  and  Supporting 
Regulation  at  42  CFR  407.40;  Form  No.: 
HCFA-1957;  t/se.The  HCFA-1957  is 
issued  to  assist  with  conununications 
between  the  Social  Security  District 
Offices,  Medicaid  State  Agencies  and 
HCFA  Central  Offices  in  the  resolution 
of  beneficiary  entitlement  under  state 
buy-ins.  It  is  used  when  a  problem 
arises  which  cannot  be  resolved  thru 
normal  data  exchange.  Frequency:  On 
occasion;  Affected  Public:  Lidividuals  or 
Households,  State,  Local  or  Tribal 
Government;  Number  o/flesponde/ifs: 
3,000;  Total  Annual  Hours:  1075. 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital  COP- 
42  CFR  482.12,  482.13,  482.22,  482.27, 
482.30,  482.41,  482.43,  482.53,  482.56. 
482.57,  482.60,  482.61,  482.62.  482.66, 
485.618,  and  485.631;  Form  No.:  CMS- 
R^8  (OMB  #  0938-0328);  Use: 
Hospitals  seeking  to  participate  in  the 
Medicare  and  Medicaid  programs  must 
meet  the  Conditions  of  Participation 
(COP)  for  Hospitals.  42  CFR  Part  482. 
The  information  collection  requirements 
contained  in  this  package  are  needed  to 
implement  the  Medicare  and  Medicaid 
COP  for  hospiteds.;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions,  Federal  Government.  State. 
Local,  or  Tribal  Gov.;  Number  of 
Respondents:  G.017;  Total  Annual 
Responses:  6.017;  Total  Annual  Hours: 
4.798.575.40. 


5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Application  for 
Health  Insurance  Benefits  Under  , 
Medicare  for  Individuals  with  Chronic 
Renal  Disease  and  Supporting 
Regulations  in  42  CFR  406.7  and  .13; 
Form  No.:  0938-0080;  Use:  The  CMS-43 
is  used  to  establish  entitlement  to 
Medicare  by  individuals  with  End  Stage 
Renal  Disease;  Frequency:  One-time 
only;  Affected  Public:  Individuals  or 
Households.  Federal  Government.  State, 
Loval,  or  Tribal  Gov.;  Number  of 
Respondents:  60,000;  Total  Annual 
Responses:  60,000;  Total  Annual  Hours: 
26,000. 

6.  Type  of  Information  Collection 
Request:  Extension  of  a  cmrently 
approved  collection;  Title  of 
Information  Collection:  Analysis  of 
Malpractice  Premium  Data;  Form  No.: 
CMS-R-143  (OMB  #0938-0575);  Use: 
Survey  of  medical  liability  insurers  for 
use  in  computing  the  malpractice 
component  of  the  geographic  practice 
cost  index  and  the  malpractice  relation 
value  units.;  Frequency:  Every  3  years.; 
Affected  Public:  State.  Local,  or  Tribal 
Gov't.,  Business  or  other  for-profit,  and 
not-for-profit  insitutions;  Number  of 
Respondents:  50;  Total  Annual 
Responses:  50;  Total  Annual  Hours: 
150. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  niunber.  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building.  Room  10235, 
Washington.  Dc  20503.  Fax  Number: 
(202) 395-6974. 

Dated:  May  8,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 

Regulations  Development  and  Issuances, 

Office  of  Strategic  Operations  and  Regulatory 

Affairs. 

[FR  Doc.  03-12228  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HOMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4060-N] 

Medicare  Program;  Town  Hall  Meeting 
on  the  Refinement  of  the  Minimum 
Data  Set  (MDS),  Version  3.0 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a  town 
hall  meeting  to  allow  the  public  to 
discuss  and  give  general  comments 
about  the  revisions  to  the  Minimum 
Data  Set,  version  3.0.  Specifically,  the 
meeting  will  attempt  to  elicit  the 
individual  comments  and  experiences 
of  nursing  home  providers,  consumers, 
resident  advocates,  and  provider  groups 
related  to  proposed  revisions  to  the 
Minimum  Data  Set;  to  solicit 
recommendations  on  how  to  continue  to 
improve  the  instrument  and  to  seek 
ideas  to  reduce  burden.  Beneficiaries, 
providers,  physicians,  nursing  home 
staff  and  industry  representatives,  MDS 
specialists,  and  other  interested  parties 
are  invited  to  this  meeting  to  present 
their  individual  views  about  the 
instnunent  and  to  learn  about  plans  for 
revision  of  the  instnunent,  the  user's 
manual,  care  planning  protocols  and 
accximpanying  software.  The  meeting  is 
open  to  the  public. 
DATES:  Meeting  Date:  The  town  hall 
meeting  announced  in  this  notice  will 
be  held  on  Monday.  June  2,  2003,  from 
12:30  p.m.  to  4  p.m.  eastern  daylight 
saving  time. 

ADDRESSES:  The  tov»m  hall  meeting  will 
be  held  in  the  auditorivun  at  the  Centers 
for  Medicare  &  Medicaid  Services,  7500 
Seciurity  Boulevard.  Baltimore,  MD 
21244.  Directions  are  available  at 
http://wvirv^.cms.hhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Connolly  410-786-6882  or  Rita  Shapiro 
410-786-2177.  You  may  also  send 
comments  or  inquiries  about  this 
meeting  via  e-mail  to 
mds30comments@cms.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Amidst  growing  interest  and  concern 
about  quality  in  niursing  homes  diuing 
the  early  1980s,  the  Congress  and  the 
Department  of  Health  and  Human 
Services  (DHHS),  in  1983, 
commissioned  an  important  study  on 
nursing  home  quality  to  be  conducted 
by  the  Institute  of  Medicine  (loM).  The 
loM  study,  "Improving  the  Quality  of 


Care  in  Nursing  Homes"  (1986), 
reported  widespread  quality  of  care 
problems  and  reconmiended  the 
strengthening  of  Federal  regulations  for 
nursing  homes.  Shortly  thereafter,  the 
Congress  passed  the  Omnibus 
Reconciliation  Act  of  1987,  which 
required  the  Secretary  to  develop  a 
standardized  instrument  to  provide 
information  on  resident  status  that 
would  assist  facilities  in  assessing 
resident  needs  and  strengths  and  in 
developing  appropriate  care  planning. 
In  1990,  we  developed  the  Resident 
Assessment  Instrument  (RAI),  a 
standardized  assessment  instrument 
required  for  all  residents  in  Medicare 
and  Medicaid  certified  nursing  homes. 
The  RAI  includes  the  Minimum  Data 
Set  (MDS),  a  set  of  resident  status 
information  collected  periodically  on 
every  resident  living  in  certified  nursing 
homes.  In  1995.  we  released  a  second- 
generation  instnunent.  known  as  the 
MDS  version  2.0.  Version  2.0  was 
implemented  in  most  homes  in  1996. 
Our  longstanding  intention  to 
computerize  the  MDS  was  fulfilled  in 
1998  when  we  funded  the  development 
of  an  infrastructure  for  automating  the 
transmission  of  MDS  data.  Beginning  on 
June  22, 1998,  all  certified  long  term 
care  facilities  were  required  to  begin 
transmitting  encoded  MDS  2.0  data  to 
States.  States  are  also  required  to 
transmit  these  MDS  records  to  a  central 
repository  we  established. 

The  original  MDS  and  its  subsequent 
enhanced  versions  (for  example,  the 
quarterly  MDS,  the  Medicare 
Prospective  Payment  Assessment  Form, 
euid  the  discharge  tracking  form)  have 
been  integral  to  the  development  and 
implementation  of  the  Medicare 
prospective  payment  system  as  well  as 
approaches  to  the  measiu-ement  and 
improvement  of  health  care  outcomes 
(quality  of  care)  in  nursing  homes.  For 
example,  the  Nursing  Home  Public 
Reporting  Quality  Initiative  relies  on 
quality  measures  derived  from 
information  submitted  by  every  nursing 
home  using  the  MDS.  In  addition.  State 
survey  and  certification  of  nursing 
homes  has  been  refined  through  the  use 
of  MDS-derived  quality  indicators 
which  can  flag  resident  outcomes  that 
require  further  investigation  by  the  State 
surveyor  which  helps  focus  the  onsite 
review  process  to  better  identify  quality 
of  care  problems. 

While  the  MDS  has  revolutionized  the 
way  we  assess  and  monitor  nursing 
home  care,  the  MDS  was  developed  over 
a  decade  ago  and,  therefore,  requires 
some  revisions  to  incorporate  advances 
in  care.  In  addition,  the  MDS  tool  was 
originally  designed  for  a  long-stay, 
custodial  care  population  and  some 


items  are  also  relevant  to  short  stay 
residents.  Since  its  development,  the 
muring  home  industry  has  experienced 
an  increase  in  the  nxunber  of  short-stay, 
rehabilitation-intensive  admissions  as 
well  as  a  number  of  homes  that 
specialize  in  distinct  populations  such 
as  pediatrics  residents  whose  unique 
care  needs  are  not  perfectly  captured  by 
the  MDS  2.0.  Finally,  we  have  expanded 
our  relationship  with  external  groups 
with  the  goal  of  creating  an  instrument 
that  can  be  used  to  complement  current 
nursing  home  paper  work  rather  than 
duplicating  efforts  afready  imdertaken 
by  nursing  home  staff  in  their  effort  to 
properly  assess  and  manage  their 
population. 

We  have  contracted  to  complete 
validation  testing  of  the  MDS  3.0  items 
by  December  2004.  Feedback  from  the 
Town  Hall  meeting  will  be  used  to 
advise  the  validation  process  and 
provide  us  with  important  information 
regarding  clinical  improvements  and 
provider  burden.  To  be  considered  to 
make  formal  comments,  commenters 
must  follow  the  registration  procedures 
described  in  the  DATES,  ADDRESSES,  and 
Registration  Instructions  sections  of 
this  notice. 

n.  Meeting  Format 

The  meeting  will  begin  v«th  an 
overview  of  the  goals  of  the  meeting,  a 
review  of  the  feedback  received  to  date 
and  how  this  feedback  has  been 
translated  into  changes  to  the  draft  MDS 
version  3.0.  The  timeline  for  revisions  to 
the  MDS  3.0  and  plans  for 
implementation  will  be  discussed  as 
well  as  the  plans  for  evaluating  the  new 
instrument  prior  to  its  release.  The 
implications  of  the  revised  instrument 
on  various  CMS  operations,  including 
survey  and  certification  of  muring 
homes,  public  reporting  of  quality 
measures,  the  resource  utilization 
groups  and  prospective  payment 
system,  software  and  data  transmission, 
and  care  planning  using  the  Resident 
Assessment  Protocols  (RAPs)  will  be 
discussed.  The  validation  contractor 
will  be  introduced  and  a  formal 
moderator  will  facilitate  the  meeting. 
We  request  written  comments  prior  to 
the  meeting  and  will  entertain  public 
comments  from  consumers,  providers, 
provider  and  professional  organizations 
from  the  Baltimore  audience  and 
Regional  Office  teleconferencing 
participants.  Comments  are  requested 
about  MDS  3.0,  its  content,  and  ways  to 
further  reduce  the  burden  of  MDS  data 
collection.  Comments  can  address  the 
implications  of  the  revised  instrument 
such  as  impacts  on  payment,  survey 
processes,  quality  indicators,  publicly 
reported  quality  measures,  resident 


26622 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


assessment  protocols,  RAVEN  and 
information  technologies,  item-by-item 
comments  on  new  MDS  3.0  items  or 
deletions  of  current  MDS  2.0  items. 
Information  from  this  Town  Hall 
Meeting  will  be  used  to  advise  the  work 
of  the  validation  contractor. 

On  April  3,  2003,  a  draft  version  of 
the  MDS  3.0  instrument  was  posted  to 
the  following  Web  site:  http:// 
www.cms.hhs.gov/providers/ 
nursinghomes/nhi.  Beginning  on  or 
about  May  19.  2003  information  about 
the  MDS  3.0  town  hall  meeting  will  be 
posted  at  the  same  Web  site  address  and 
interested  parties  will  find  an  agenda  for 
the  meeting  and  handouts  to  be  used 
during  the  discussions. 

We  will  limit  the  time  for  participants 
to  make  formal  statements  according  to 
the  number  of  registered  participants 
and  the  number  of  written  comments. 
Individuals  who  wish  to  make  formal 
statements  must  contact  Bob  Connolly 
or  Rita  Shapiro  as  soon  as  possible. 
Those  individuals  must  subsequently 
submit  their  formal  statement  in  writing 
no  later  than  5  p.m.,  Friday,  May  23, 
2003.  Send  written  submissions  to:  Rita 
Shapiro,  Division  of  Ambulatory  and 
Post  Acute  Care  (DAP AC),  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Mail  Stop  S3-02- 
01,  Baltimore,  Maryland  21244  or 
mds30comments@cms.hhs.gov.  Open 
microphone  town  hall  segments  will 
provide  opportunities  for  comments 
from  individuals  not  registered  to  speak 
on  the  day  of  the  meeting. 

m.  Registration  Instructions 

The  Division  of  Acute  and  Post  Acute 
Care  is  coordinating  meeting 
registration.  While  there  is  no 
registration  fee,  all  individuals  must 
register  to  attend.  Because  this  meeting 
will  be  located  on  Federal  property,  for 
security  reasons,  any  persons  wishing  to 
attend  this  meeting  must  call  Bob 
Connolly  or  Rita  Shapiro  or  e-mail 
mds30comments@cms.hhs.gov  to 
register  by  close  of  business  on  May  27, 
2003.  Attendees  must  show 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel  before  they  will  be 
permitted  to  enter  the  building. 
Individuals  who  have  not  registered  in 
advance  will  not  be  allowed  to  enter  the 
building  to  attend  the  meeting.  Seating 
capacity  is  limited  to  the  first  250 
registrants.  Our  Atlanta,  Boston, 
Chicago,  Dallas,  Denver,  Kansas  City, 
New  York,  Philadelphia,  San  Francisco, 
and  Seattle,  regional  offices  will  host  a 
Satellite  Broadcast  of  the  meeting  for 
participants  wanting  to  participate  at 
these  locations.  These  teleconference 


lines  will  be  allotted  on  a  first  come, 
first  serve  basis. 

Individuals  requiring  si^n  language 
interpretation  for  the  hearing  impaired 
or  other  special  accommodations  should 
contact  Bob  Connolly  or  Rita  Shapiro  at 
least  10  days  before  the  meeting. 

Authority:  Sections  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  12.  2003. 
Thomas  A.  ScuUy, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

[FR  Doc.  03-12229  Filed  5-15-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF/FYSB 

2003-02] 

Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Applications  for  Mentoring  Children  of 
Prisoners  Grants 

AGENCY:  Administration  on  Children, 
Youth  and  Families.  ACF,  DHHS. 
ACTION:  Notice. 

CFDA  Number:  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.616. 

summary:  The  Family  and  Youth 
Services  Bureau  (FYSB)  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF)  announces 
the  availability  of  financial  assistance 
and  request  for  applications  for  the  FY 
2003  Mentoring  Children  of  Prisoners 
Program  activities  under  section  439, 
Title  rV-B,  subpart  2  of  the  Social 
Seciu-ity  Act,  as  amended.  The  purpose 
of  this  program  is  to  make  competitive 
grants  to  applicants  in  urban,  suburban, 
rural,  and  tribal  populations  with 
substantial  numbers  of  children  of 
incarcerated  parents  and  to  support  the 
establishment  and  operation  of 
programs  using  a  network  of  public  and 
private  entities  to  provide  mentoring 
services  for  these  children. 

This  Program  Announcement  and  its 
application  forms  are  also  available  by 
calling  or  writing  to  the  ACYF 
Operations  Center  at  the  address  below: 
Educational  Services,  Inc.,  ACYF 
Operations  Center,  Attention:  Sylvia 
Johnson,  1150  Connecticut  Avenue, 


NW.,  Suite  1100,  Washington,  DC 
20036,  Telephone:  1-800-351-2293, 
Email:  FYSB@esiIsg.org,  or  by 
downloading  the  announcement  from 
the  FYSB  Web  site  at  http:// 
www.  acf.  hhs.gov/programs/fysb. 
DATES:  The  deadline  for  submitting  a 
grant  application  under  this 
armoxmcement  is  July  15,  2003. 
Applications  must  be  hard  copy.  One 
signed  original  and  two  copies  must  be 
submitted. 

Application  Mailing  and  Delivery 
Instructions:  The  closing  time  and  date 
for  receipt  of  applications  is  4:30  p.m. 
(Eastern  Time  Zone).  Mailed 
applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  postmarked  on  or  before  the 
published  deadline  time  and  date. 
Applicants  are  responsible  for  mailing 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  date  if  they  are  received  on  or 
before  the  published  deadline  date, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  EST,  at  the  ACYF  Operations 
Center  between  Monday  and  Friday 
(excluding  Federal  Holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  to 
the  Attention  of  Sylvia  Johnson. 
Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadline:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  mail 
service,  or  in  other  rare  cases.  A 
determination  to  extend  or  waive 
deadline  requirements  rests  with  the 
Chief  Grants  Management  Officer. 

The  Administration  for  Children  and 
Families  will  not  accept  applications 
delivered  by  fax  or  e-mail  regardless  of 
date  or  time  of  submission  and  receipt. 

Late  Applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  or  are  not  received  or  postmarked 
by  the  deadline  date  are  considered  late 
applications.  The  Administration  for 
Children  and  Families  will  notify  each 
late  applicant  that  its  application  will 
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not  be  considered  in  the  current 
competition. 

FOR  FURTHER  INFORMATION  CONTACT: 
ACYF  Operations  Center  at  the  address 
and  telephone  number  above,  or  for 
program  information  contact:  Linda  V. 
Bamett,  Youth  Services  Program 
Specialist,  Administration  on  Children, 
Youth  and  Families,  Family  and  Youth 
Services  Bureau,  330  C  Street,  SW., 
Washington  DC  20447,  (202)  205-«102, 
or  Sylvia  Johnson,  Grants  Management 
Officer,  Office  of  Administration,  (202) 
401-4524. 

Table  of  Contents 

Background  on  Mentoring  Children  of 

Prisoners 
General  Information 

Preference  for  Geographic  Distribution 

Pigibility 

Project  Period 

Estimated  Range  of  Awards 

Applicants  Share  of  Project  Cost 
Application  Requirements 

Statutory  Priority 

l^ogram  Guidance 

Assurances  and  Requirements 
Definitions 
Evaluation  Criteria  Section 

Objectives  and  Need  for  Assistance 

Approach 

Results  or  Benefits  Expected 

^taff  Position  Data  and  Organizational 
Profiles 

Budget  and  Budget  Justification 
Submission  Guidelines 
Paperwork  Reduction  Act 

Authorizing  Legislation 
Non-Profit  Status 

''Across  our  Nation,  many  Americans 
are  responding  to  the  call  to  service  by 
mentoring  a  child  in  need.  By  offering 
love,  guidance,  and  encouragement, 
mentors  put  hope  in  children's  hearts, 
and  help  ensure  that  young  people 
realize  dieir  full  potential." 

President  George  W.  Bushr 
January  2003 

Background  on  Mentoring  Children  of 
Prisoners 

Witnessing  and  living  with  the  arrest 
and  incarceration  of  a  parent  is 
devastating  for  children  and  families. 
The  living  conditions,  family 
configurations,  and  problems  faced  by 
the  parents  make  it  likely  that 
significant  numbers  of  children  of 
prisoners  will  suffer  emotional  and 
behavioral  difficulties.  Often  economic, 
social,  and  emotional  burdens  are 
placed  on  families  and  caretakers, 
especially  children.  Relationships  are 
disrupted  and  any  existing  stability  is 
shattered.  As  a  result,  the  majority  of 
these  children  experience  multiple 
changes  of  caregivers  and/or  living 
arrangements. 


What  Are  the  Effects  of  Incarceration  on 
the  Child? 

Research  has  found  that  significant 
physical  absence  of  a  parent  has 
profound  effects  on  child  development. 
Children  of  incarcerated  parents  are 
seven  times  more  likely  to  become 
involved  in  the  juvenile  and  adult 
criminal  justice  systems.  Parental  arrest 
and  confinement  often  lead  to  stress, 
trauma,  stigmatization  ,  and  separation 
problems  which  may  be  compounded 
by  existing  poverty,  violence,  substance 
abuse,  high-crime  environments,  child 
abuse  and  neglect,  multiple  caregivers 
and/or  prior  separations.  These  children 
are  more  likely  to  develop  attachment 
disorders  and  often  exhibit  broad 
varieties  of  behavioral,  emotional, 
health,  and  educational  difficulties. 
Many  children  of  incarcerated  parents 
are  angry  and  lash  out  at  others 
resulting  in  confrontations  with  law 
enforcement.  Lacking  the  support  of 
families,  schools,  and  other  community 
institutions,  they  often  do  not  develop 
values  and  social  skills  leading  to  the 
formation  of  successful  relationships. 

Who  Are  the  Children? 

Between  1991  and  1999,  the  number 
of  children  with  a  parent  in  a  Federal  or 
state  correctional  facility  increased  by 
more  than  100  percent,  from 
approximately  900,000  to  approximately 
2,000,000.  Like  their  parents,  children 
of  criminal  offenders  reflect  the  racial 
disparities  of  the  justice  system.  Seven 
percent  of  African  American  children 
have  an  incarcerated  parent,  almost 
three  percent  of  Hispanic  children  have 
an  incarcerated  parent,  while  less  than 
one  percent  of  white  children  have  an 
incarcerated  parent. 

Who  Are  the  Parents? 

According  to  the  national  data  irom 
the  Bureau  of  Justice  Statistics,  in  2001, 
3.5  million  parents  were  supervised  by 
the  correctional  system.  Prior  to 
incarceration,  64  percent  of  female 
prisoners  and  44  percent  of  male 
prisoners  in  state  facilities  lived  with 
their  children.  During  incarceration, 
nearly  90  percent  of  children  of 
incarcerated  fathers  lived  with  their 
mothers  and  79  percent  of  children  of 
incarcerated  mothers  lived  with  a 
grandparent  or  other  relative.  Although 
research  has  indicated  that  parents  and 
children  should  visit  one  another,  less 
than  50  percent  of  prisoners  receive 
visits  from  their  children.  In  a  number 
of  cases,  the  caregiver  may  not  want  the 
child  to  visit  the  inmate  and  prisons  are 
often  located  far  away  bom  the  urban 
areas  where  most  children  of  prisoners 
live.  According  to  the  Bureau  of  Prisons, 


there  is  evidence  to  suggest  that  inmates 
who  are  connected  to  their  children  and 
families  are  more  likely  to  avoid 
negative  incidents  and  have  reduced 
sentences. 

Who  Are  the  Mentors? 

Mentors  are  recruited  from  a  variety 
of  souirces  including  congregations,  faith 
and  community-based  organizations, 
non-profit  organizations,  service 
organizations,  and  the  business 
conmnmity.  Research  hhs  shown  that 
the  health  and  productivity  of  mentors 
is,  enhanced  by  their  connection  to  a 
child  in  need. 

How  Can  Mentoring  Help? 

It  has  been  demonstrated  that 
mentoring  is  a  potent  force  for 
improving  youth  outcomes.  Mentoring 
increases  the  likelihood  of  regular 
school  attendance  and  academic 
achievement.  It  also  decreases  the 
chances  of  engaging  in  self-destructive 
or  violent  behavior.  A  trusting 
relationship  with  a  caring  adult  will 
provide  stability  and  often  have  a 
profound,  life-changing  effect  on  the 
child.  Mentoring  provides  the 
incarcerated  parent  with  the  assurance 
that  somebody  is  there  to  look  after  the 
best  interests  of  their  child. 

What  Are  Possible  Outcomes? 

Research  confirms  the  societal 
benefits  of  mentoring  efforts  with 
children.  Specifically,  data  indicates 
that  mentoring  programs  have  reduced 
first  time  drug  use  by  almost  fifty 
percent  and  first-time  alcohol  use  by 
thirty-three  percent.  Also,  caregiver  and 
peer  relationships  are  shown  to 
improve.  In  addition,  mentored  youth 
displayed  greater  confidence  in  their 
schoolwork  and  improved  their 
academic  performance.  • 

How  Are  Matches  Initiated  and 
Monitored? 

Parents,  incarcerated  parents, 
caretakers,  schools,  courts,  social 
service  organizations,  or  congregations 
will  identify  children  in  need  of  a 
mentor  and  initiate  the  referral  to  a 
mentoring  organization.  The  mentoring 
organization  will  facilitate  and  monitor 
the  match  by  providing  parents  and 
other  stakeholders'  opportimities  to 
provide  evaluative  feedback  on  the 
match.  The  mentoring  organization  will 
develop  and  distribute  status  reports  to 
appropriate  stakeholders. 

What  Happens  When  Parents  Return 
Home  From  Prison? 

Mentors  are  not  meant  to  be 
"replacement  parents."  In  situations 
where  incarcerated  parents  are  actively 
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engaged  in  the  mentoring  process, 
through  visits,  phone  conversations  or 
letters,  reunification  is  a  natural  process 
with  realistic  expectations.  Mentors  can 
help  facilitate  a  smooth  reentry  by 
helping  parents  reconnect  with  their 
child  and  are  often  invited  to  continue 
to  be  a  supportive  resource  well  after 
the  return  of  the  parent. 

What  Is  the  Family  and  Youth  Services 
Bureau? 

For  over  thirty  "years,  the  Family  and 
Youth  Services  Biueau  (FYSB)  within 
the  Administration  for  Children  and 
Families  (ACF)  has  provided  grants  at 
the  local  level  to  faith-based 
organizations  and  community-based 
organizations  serving  a  population  of 
vulnerable  youth,  including  nmaway, 
homeless,  and  street  youth. 

General  Information 

Preference  for  Geographic  Distribution 

A  wide  geographic  distribution  of 
applicants  will  be  considered,  including 
applicants  from  urban,  suburban,  rural 
and  tribal  communities,  in  addition  to 
the  rank  order  of  scored  applications. 

Eligibility 

Those  eligible  to  apply  for  funding 
under  this  grant  competition  include 
faith  and  commimity-based 
organizations,  tribal  governments  or 
consortia,  and  state  or  local 
governments  where  substantial  numbers 
of  children  of  prisoners  live.  Applicants 
must  apply  to  establish  new  programs  or 
to  expand  existing  programs  utilizing  a 
network  of  public  and  private 
commimity  entities  to  provide 
mentoring  services  for  children  of 
prisoners.  Collaboration  among  eligible 
entities  is  strongly  encouraged.  All 
eligible  organizations,  including  faith- 
based  organizations,  are  eligible  to 
compete  on  equal  footing  for  Federal 
financial  assistance  used  to  support 
social  service  programs.  No  organization 
may  be  discriminated  against  on  the 
basis  of  religion  in  the  administration  or 
distribution  of  Federal  financial 
assistance  under  social  service 
programs.  Faith-based  organizations  are 
eligible  to  compete  for  Federal  financial 
assistance  while  retaining  their  identity, 
mission,  religious  references,  and 
governance.  However,  faith-based 
organizations  that  receive  funding  may 
not  use  Federal  financial  assistance, 
including  funds,  to  meet  any  cost- 
sharing  requirements,  to  support 
inherently  religious  activities,  such  as 
worship,  religious  instruction,  or  prayer. 
In  addition,  any  participation  in  these 
activities  by  beneficiaries  must  be 
voluntary. 


Project  Period 

This  aimouncement  invites 
applications  for  project  periods  of  up  to 
three  years.  Awards  v«ll  be  made  on  a 
competitive  basis  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  up  to  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

Estimated  Range  of  Awards 

The  Family  and  Youth  Services 
Bureau  expects  to  award  approximately 
$9,500,000  for  new  competitive  grants 
for  Fiscal  Year  2003.  Grants  will  range 
from  $100,000  to  $1,000,000  depending 
on  the  scope  of  the  project  and  the 
availability  of  funds.  The  ceiling  on 
funding  was  lowered  from  the 
authorizing  legislation  because  of  a 
reduced  appropriation.  If  a  program 
shows  a  significant  growth  in  the 
second  year,  and  depending  on  fund 
availability,  supplemental  funds  may  be 
added  to  the  existing  award.  Please  note 
that  an  automatic  increase  of  funds  is 
not  implied,  nor  are  any  additional 
funds  guaranteed. 

Applicant  Share  of  Project  Cost 

,  For  the  first  and  second  years  of  the 
grant,  grantees  must  provide  at  least  25 
percent  of  the  approved  project  cost. 
After  the  second  year  of  the  grant,  the 
amount  that  the  grantees  must  provide 
increases  to  50  percent.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  Federal  share  and  the  non-Federal 
share.  For  example  if  the  total  project 
cost  of  a  program  is  $200,000  then  the 
applicant  must  demonstrate  a 
commitment  of  at  least  a  $50,000  match 
and  request  funding  of  $150,000  from 
the  Federal  government.  The  Federal 
share  may  be  matched  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their 
requirement  through  cash  contributions. 
In  determining  the  eimoimt  of  the  non- 
Federal  share,  the  fair  market  value  will 
be  attributed  to  goods,  services 
(excluding  mentoring  time  and  services) 
and  facilities  contributed  from  non- 
Federal  sources.  Grantees  will  be  held 
accountable  for  commitments  of 
required  non-Federal  funds.  Failure  to 
provide  the  required  match  will  result 
in  disallowance  of  Federal  funds. 


Application  Requirements 

To  be  considered  for  a  grant,  each 
application  must  be  submitted  in 
accordance  with  the  guidance  provided 
below.  The  application  must  be  signed 
by  an  individual  authorized  to  act  for 
the  applicant  agency  and  to  assume 
responsibility  for  the  obligations 
imposed  by  terms  and  conditions  of  the 
grant  award.  If  more  than  one  agency  is 
involved  in  submitting  a  single 
application,  one  entity  must  be 
identified  as  the  applicant  organization 
that  will  have  legsd  responsibility  for  the 
grant. 

Statutory  Priority 

This  grant  competition  focuses 
exclusively  on  projects  designed  to  meet 
the  statutory  priority  in  Title  I,  subtitle 
B,  section  121  as  amended  by  the  Act 
known  as  "Promoting  Safe  and  Stable 
Families  Amendments  of  2001". 

Program  Guidance 

To  be  eligible  for  funding,  a  project 
must  propose  mentoring  programs  and 
activities  to  serve  the  children  of 
prisoners  in  areas  with  a  comparative    •• 
severity  of  need  for  mentoring  services, 
taking  into  consideration  data  on  the 
numbers  of  children  (and  in  particular 
of  low-income  children)  with  an 
incarcerated  parent  (or  parents)  in  the 
service  cirea. 

Projects  funded  under  this  program 
must: 

1.  Link  children  with  mentors  who 
have: 

•  Received  training  and  support  in 
mentoring; 

•  Completed  screening  and  reference 
checks,  including  child  and  domestic 
abuse  records  checks  and  criminal 
background  checks; 

•  Expressed  an  interest  in  working 
with  children  in  disadvantaged 
situations. 

2.  Incorporate  the  elements  of  Positive 
Youth  Development  by  providing  youth 
with: 

•  Safe  and  trusting  relationships; 

•  Healthy  messages  about  life  and 
social  behavior; 

•  Guidance  from  a  positive  adult  role 
model; 

•  Increased  participation  in,  and 
enhanced  their  ability  to  benefit  from, 
education; 

•  Participation  in  civic  service  and 
community  activities; 

3.  Develop  a  plan  for  the  whole 
family: 

•  Connect  the  child  with  the 
imprisoned  parent  with  permission 
from  other  spouse  or  guardian  when 
appropriate; 

•  Plan  to  provide  support  services  to 
siblings  and  families  when  appropriate; 
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»  Support  caregivers  with  training, 
and  help  navigating  the  services 
provided  by  the  mentoring  network. 

Assumnces  and  Requirements 

In  addition  to  the  standard  assurances 
of  safety,  applicants  must  provide  the 
following  assurances: 

•  Mentors  will  not  be  assigned  more 
children  than  can  be  served  without 
undermining  the  mentor's  ability  to  be 
effective. 

•  Grantees  will  recruit  mentors  who 
are  committed  to  spending  at  least  one 
horn-  per  week  with  assigned  children 
for  a  period  of  at  least  one  year. 

I  •  The  mentoring  program  will 
provide  children  with  emotional  and 
academic  support  as  well  as  exposure  to 
a  variety  of  experiences  that  they  might 

Tot  otherwise  encounter. 
I  •  The  program  will  be  monitored  to 
ensure  that  each  child  benefits  from  the 
match.  If  the  match  is  not  found  to  be 
beneficial  to  the  child  a  new  mentor 
will  be  assigned. 

•  The  program  will  cooperate  with 
any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
(Children  and  Families. 

•  The  program  will  submit  quarterly 
jirogram  reports  and  annual  financial 

I  sports,  as  instructed  by  FYSB. 

•  The  program  will  set  aside  funding 
f  ar  travel  to  inform  the  Bureau  and  meet 
with  other  grantees  at  an  annual  sharing 
and  technical  assistance  meeting. 

Definitions 

C/iiWren  o/ Prisoners  .Children, 
wiere  one  or  both  parents  are 
■  incarcerated  in  a  Federal,  state  or  local 
correctional  facility,  on  parole  or  on 
probation.  Children  will  be  4  years  to  15 
years  of  age  from  childhood  to 
adolescence  when  they  begin  to  receive 
services. 

Mentoring:  A  structm-ed,  managed 
program  in  which  children  are 
appropriately  matched  with  screened 
and  trained  adult»volunteers  for  one-to- 
one  relationships.  This  involves 
n|ieetings  and  activities  on  a  regular 
basis  between  the  mentors  and  children 
to  support  a  child's  need  for  a  caring 
and  supportive  adult  in  their  life. 

Prisoner:  Adult  who  is  incarcerated  in 
a{  Federal,  state,  or  local  correctional 
facility  or  is  on  parole  or  probation. 

Caretaker:  The  parent  or  legal 
guardian  charged  with  the  responsibility 
of  caring  for  a  child  while  the  parent  is 
incarcerated. 

I  Mentoring  Organization :  The 
organization  that  coordinates  the  local 
ccmunimity  and  faith-based 
organizations  and  entities  participating 
in  the  provision  of  mentoring  services 
and  the  mentoring  support  network. 
Mentoring  organizations  will  be 


responsible  for  the  application  and 
performance  of  the  grant.  They  also  will 
be  responsible  for  providing  the  cash  or 
in-kind  contribution. 

Mentoring  Services:  Those  services 
and  activities  that  support  a  structured, 
managed  program  of  mentoring, 
including  the  management  of  trained 
personnel  in  partnership  v«th 
sponsoring  local  organizations.  Services 
will  include:  outreach  to  and  screening 
of  eligible  children;  screening  and 
training  of  adult  volunteers;  matching  of 
children  with  suitable  adult  mentors; 
support  and  oversight  of  the  mentoring 
relationship;  eind  establishment  of  goals 
and  evaluations  of  outcomes  for 
mentored  children.  Mentoring  services 
also  will  make  appropriate  referrals  to 
partner  organizations  when  the  health 
and  safety  of  a  child  is  an  issue. 

Mentoring  Support  Network:  Private 
non-profit  organizations,  faith-based 
organizations,  commimity-based 
organizations,  professional,  medical  and 
public  service  providers  in  the 
community  that,  through  referral,  will 
support  the  health  and  well-being  of  the 
child,  caretaker{s)  and  other  siblings. 

Evaluation  Criteria  Section 

The  following  specific  criteria  will  be 
used.  The  maximimi  total  score  for  all 
criteria  is  100  points.  The  possible  score 
for  each  criterion  is  indicated  in 
parentheses. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volimteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Accoimt  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 


work  and  state  your  reason  for  taking 
the  proposed  approach  rather  than 
others.  Describe  any  unusual  .features  of 
the  project  such  as  design  or 
technological  iimovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  nimtiber  of  activities 
accomplished.  For  example,  describe 
the  tasks  needed  to  accomplish  the 
proposed  project  in  Phases  2  and  3  and 
any  relevant  data  source  to  support  the 
work.  When  activities  and  functions 
caimot  be  quantified,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates.  If  any  data  is  to  be 
collected,  maintained,  and/ or 
disseminated,  clearance  may  be 
required  from  the  U.S.  Office  of 
Management  and  Budget  (OMB).  This 
clearance  pertains  to  any  "collection  of 
information  that  is  conducted  or 
sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  vdll  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived. 

Staff  Position  Data  and  Organizational 
Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
govenmient  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish, 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
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providing  a  copy  of  the  articles  of     • 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocation  of  the  proposed  costs. 

Personnel 

Description:  Cost  of  new  employee 
salaries  and  wages. 

/usti/j'cation:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months],  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insiuance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  niunber  of  traveler(s).  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 


cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  pvupose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  organization's  regidar 
written  accounting 

practices.)Justification:  Fdr  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  imit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy,  which  includes  the 
equipment  definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amoimt 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and  sub- 
recipients,  other  than  States  that  are 
required  to  use  part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simphfied  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at   ' 
$100,000).  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  dociunents, 
such  as  request  for  proposals  or 
invitations  for  bids;  independent  cost 
estimates,  etc. 


Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  The  Department  of  Health  and 
Human  Services  (HHS)  or  another 
cognizant  Federal  agency  should  use 
this  category  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approval. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recenUy  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which. is 
less  than  what  is  allowed  imder  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Descril^  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  that  contain 
this  information. 

Federal  and  Non-Federal  Resources 

Both  Federal  and  non-Federal 
resources  shall  be  detailed  and  justified 
in  the  budget  and  narrative  justification. 
For  purposes  of  preparing  the  budget 
and  budget  justification,  "Federal 
resources"  refers  ordy  to  the  ACF  grant 
for  which  you  are  applying.  Non- 
Federal  resources  are  all  other  Federal 
and  non-Federal  resources.  It  is 
suggested  that  budget  amoimts  and 
computations  be  presented  in  a 
columnar  format:  First  column, 
categories;  second  column,  Federal 
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budget;  third  coluinn(s),  non-Federal 
budget;  and  last  column,  total  budget. 
The  budget  justification  should  be  in 
narrative  form. 

Submission  Guidelines 

Project  Summary  Abstract:  Provide  a 
( ne  page  (or  less)  simimary  of  the 
project  description  with  reference  to  the 
fiinding  request. 

Full  Project  Description  and 
Evaluation  Criteria:  Describe  the  project 
qlearly  in  30  pages  or  less  (not  counting 
sjupplemental  documentation,  letters  of 
srupport  or  agreements)  using  the 
following  outline  and  guidelines. 
I  Applicants  are  required  to  submit  a 
full  project  description  and  must 
prepare  the  project  description 
statement  in  accordance  with  the 
following  instructions.  The  pages  of  the 
project  description  must  be  numbered 
and  are  limited  to  30  typed  pages 
starting  on  page  1  of  "Objectives  and 
Need  for  Assistance".  The  description 
must  be  doubled-spaced,  printed  on 
only  one  side,  with  at  least  V2  inch 
margins.  Pages  over  the  limit  will  be 
removed  from  the  competition  and  will 
not  be  reviewed. 

It  is  in  the  applicant's  best  interest  to 
ensure  that  the  project  description  is 
easy  to  read,  logically  developed  in 
accordance  with  the  evaluation  criteria 
ai»d  adheres  to  page  limitations.  In 
addition,  applicants  should  be  mindful 
of  the  importance  of  preparing  and 
siibmitting  applications  using  language, 
terms,  concepts,  and  descriptions  that 
are  generally  known  to  the  targeted 
youth  and  broader  youth  services  fields. 
The  maximum  number  of  pages  for 
supplemental  documentation  is  10 
pages.  The  supplemental 
docimientation,  subject  to  the  10-page 
limit,  must  be  niunbered  and  might 
include  brief  resiunes,  position 
descriptions,  proof  of  non-profit  status 
(if  applicable),  news  clippings,  press 
releases,  etc.  Supplemental 
docimientation  over  the  10-page  limit 
will  not  be  reviewed.  Applicants  must 
include  letters  of  support  or  agreement, 
if  appropriate  or  applicable,  in  reference 
ttj  the  project  description.  Letters  of 
support  are  not  counted  as  part  of  the 
30-page  project  description  limit  or  the 
10-page  supplemental  documeiitation 
limit.  (Note:  Applicable  agreements  are 
those  between  grantees  and  sub-grantees 
or  sub-contractors  or  other  cooperating 
entities  which  support  or  complement 
the  provision  of  mandated  services  to 
clUldren  of  prisoners.) 


Objectives  and  Need  for  Assistance  (15 
Points) 

In  determining  the  need  for  assistance 
for  the  proposed  project,  the  following 
factors  are  considered: 

•  The  conditions  and  characteristics 
of  youth  and  families  affected  by 
incarceration  in  the  service  delivery  - 
area.  The  description  must  demonstrate 
"an  awareness  of  the  specid  needs  of  this 
population,  including  service  delivery 
gaps  and  the  magnitude  of  the  problem 
within  the  service  delivery  area.  (5 
points) 

•  Calculate  the  number  of  children 
with  parents  in  prison  and  project  the 
nimiber  of  mentor-child  matches 
proposed  to  be  established  and 
maintained  annually  under  the  program. 
(5  points) 

•  The  extent  to  which  there  are 
existing  support  services  for  this 
population  of  youth,  with  specific 
references  to  coordination  of  courts, 
health  and  mental  health  care,  social 
services,  school  and  child  welfare.  It 
must  be  clear  that  the  mentoring 
program  will  complement  and  enhance, 
not  duplicate  available  services  and  that 
the  mentoring  program  will  work  in 
conjunction  with  these  services  to 
produce  better  outcomes  for  children 
and  families.  (5  points) 

Results  and  Benefits  Expected  (20 
Points) 

In  determining  the  quality  of  expected 
benefits  the  following  factors  are 
considered: 

•  The  extent  to  which  goals, 
objectives  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiuable.  (10  points) 

•  The  extent  to  which  the  methods  of 
evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.(5  points) 

•  The  extent  to  which  outcomes 
reflect  gains  in  positive  social  behaviors, 
youth  engagement  and  asset  acquisition. 
(5  points) 

Approach  (30  Points) 

In  determining  the  quality  of  the 
project  design  or  approach  the  following 
factors  are  considered: 

•  The  detailed  plan  designed  to 
identify,  screen  and  recruit  mentors. 
Provide  detailed  volunteer  screening 
procedures  to  ensure  that  the  mentor 
poses  no  safety  risk  to  the  child  and  has 
the  necessary  skills  to  participate  in  a 
mentoring  relationship.  Preferences  will 
be  given  to  programs  tiiat  plan  to  recruit 
and  train  mentors  within  the  service 
delivery  area.  (10  points) 

•  The  resources  that  will  be  dedicated 
to  supporting  the  needs  of  caretakers 


and  other  children  in  the  family  setting. 
Also,  when  appropriate,  the  extent  that 
the  program  proposes  to  work  with 
incarcerated  parents  and  addresses  their 
re-entry.  (5  points) 

•  The  training  process  for  mentors 
which  will  ensure  their  ability  to 
successfully  mentor  this  special 
population.  The  extent  that  training  is 
based  on  best  practices  supported  by 
research.  (5  points) 

•  The  quality  of  the  mechanism  that 
will  be  used  to  match  children  with 
mentors,  demonstrating  sensitivity  to 
the  diverse  needs  of  the  children  and 
the  support  provided  for  mentors  in 
order  to  sustain  long-term  mentoring 
relationships. (5  points) 

•  The  level  01  supervision,  oversight 
and  monitoring  of  the  child  and  mentor 
relationships  and  activities.  State  the 
expected  ratio  of  staff  to  mentors. 
Provide  a  detailed  plan  for  collecting, 
on  a  monthly  basis,  data  documenting 
meetings  and  activities  by  trained 
volunteer  coordinators  to  ensure 
personal  oversight  and  safety  of  the 
children  and  their  mentors.  (5  points) 

Staff  Position  Data  and  Organizational 
Profiles  (25  Points) 

In  reviewing  the  required  staff  and 
position  data  and  the  organizational 
profile,  the  following  factors  are 
considered: 

•  A  demonstrated  history  of 
providing  services  to  youth  and  families 
in  disadvantaged  situations,  along  with 
the  ability  to  partner  and  build 
coalitions  at  the  commimity  level.  (10 
points) 

•  A  specific  definition  of  the  area 
where  services  are  to  be  delivered. 
(Maps  and  graphic  aids  may  be  attached 
as  part  of  the  supplementary 
documentation)  (5  points) 

•  The  extent  to  which  community 
stakeholders,  including  parents, 
incarcerated  parents,  local  community 
organizations,  schools,  government, 
caretakers  and  children,  have 
participated  in  the  project  design.  List 
and  describe  how  these  partners  will 
participate  in  the  mentoring  network. 
Include  an  organizational  chart.  (5 
points) 

•  Quality  of  skills,  knowledge  and 
experience  of  the  project  director  and 
project  staff.  Job  descriptions  should  be 
included,  as  well  as  a  description  of 
staff  training  and  specific  cultural 
diversity  training  related  to  mentoring 
the  target  population.  (5  points) 

Budget  and  Budget  Justification  (10 
Points) 

In  determining  the  soundness  of  the 
budget  and  budget  justification,  the 
following  factors  are  considered: 
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•  The  extent  to  which  costs  of  the 
proposed  program  are  reasonable  and 
justified  in  terms  of  numbers  of  children 
of  prisoners,  types  and  quantities  of 
services  to  be  provided,  and  the 
anticipated  results  and  benefits. 
Discussion  should  refer  to  the  budget 
information  presented  on  Standard 
Form  424  and  424A  and  the  applicant's 
budget  justification.  (5  points) 

•  Identification  of  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  the  prudent  use,  proper 
disbursement,  and  accurate  accounting 
of  federal  funds  received,  as  well  as  the 
accounting  of  cash  and  in-kind  for  the 
non-federal  match.  (5  points) 

Assurances  and  Certifications 

Forms  and  Certifications:  Fill  out 
Standard  Forms  424  and  424A  and  the 
associated  certifications  and  assurances 
in  Appendix  A  based  on  the 
instructions  on  the  forms. 

Application  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Lobbying 

Applicants  must  provide  a 
certification  regarding  lobbying  when 
appl)ang  for  an  award  in  excess  of 
$100,000.  Applicants  who  have  used 
non-Federal  funds  for  lobbying 
activities  in  conjunction  with  receiving 
assistance  under  this  announcement 
shall  complete  a  disclosxire  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

Drug  Free  Workplace 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Certification  of  Debarment 

Applicant  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended,  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification 
with  the  application. 

Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hoius  per  overall  response, 


including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

The  Uniform  Project  Description  is 
approved  imder  OMB  control  number 
0970-0139,  which  expires  12/31/2003. 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authorizing  Legislation 

Grants  for  Mentoring  Children  of 
Prisoners  (MCIP)  programs  are 
authorized  by  further  amending  and  by 
adding  at  the  end  of  subpart  2  of  part 
B  of  Title  rV  (U.S.C.  629-629e)  the  Safe 
and  Stable  Families  Act  of  2001,  (Public 
Law  107-133).  Text  of  this  statute  may 
be  found  at  http://www.acf.hhs.gov/ 
programs/fysb. 

Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs",  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities". 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

As  of  January  16,  2003,  of  the  most 
recent  SPOC  list,  the  following 
jurisdictions  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  Federally-recognized 
Indian  Tribes  need  take  no  action  in 
regard  to  E.O.  12372:  Alabama,  Alaska, 
Arizona,  Colorado,  Connecticut,  Hawaii, 
Idaho,  Indiana,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  New  Jersey,  New  York,  Ohio, 
Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota.  Tennessee, 
Vermont,  Virginia,  Washington  and 
Wyoming.  Note:  Inquiries  about 
obtaining  a  Federal  grant  should  not  be 
sent  to  OMB.  The  best  source  for  this 
information  is  the  CFDA.  The  official 
list  of  the  jurisdictions  elected  not  to 
participate  in  E.O.  12372  can  be  found 
at  http://www.whitehouse.gov/omb/ 
grants/spoc.htmL 

Although  the  jurisdictions  listed 
above  no  longer  participate  in  the 
process,  entities  which  have  met  the 
eligibility  requirements  of  the  program 
are  still  eligible  to  apply  for  a  grant  even 
if  a  State,  Territory,  Commonwealth,  etc. 
does  not  have  a  SPOC.  All  remaining 
jurisdictions  participate  in  the 


Executive  Order  process  and  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 
must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2).  A  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations,  which  may 
trigger  the  "acconmiodate  or  explain"  . 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW.. 
Mail  Stop  6C--162,  Washington,  DC 
20447.  (Note:  State/Territory 
participation  in  the  intergovernmental 
review  process  does  not  signify 
applicant  eligibility  for  financial 
assistance  under  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which 
it  is  applying  prior  to  submitting  an 
application  to  its  SPOC,  if  applicable,  or 
to  ACF.) 

Dated:  May  12,  2003. 
Wade  F.  Horn. 

Assistant  Secretary,  Administration  for 
Children  and  Families. 
|FR  Doc.  03-12242  Filed  5-15-03;  8:45  am] 

BILLING  CODE  4184-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03D-01 86] 

Draft  Guidance  for  Industry:  Use  of 
Material  From  Deer  and  Elk  in  Animal 
Feed;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 
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SUMMARY:  The  Food  ai^d  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  for 
industry  (#158)  entitled  "Use  of 
Material  From  Deer  and  Elk  in  Animal 
Feed."  This  draft  guidance  dociunent, 
^hen  finalized,  will  describe  FDA's 
current  thinking  regarding  the  use  in 
animal  feed  of  material  from  deer  and 
elk  that  are  positive  for  chronic  wasting 
disease  (CV\^)  or  are  at  high  risk  for 
CWD. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  at  any 
time,  however,  comments  should  be 
submitted  by  Jime  16,  2003,  to  ensure 
their  adequate  consideration  in 
preparation  of  the  final  document.  FDA 
is  requesting  comments  within  30  days, 
rather  than  within  a  longer  period, 
because  of  the  need  to  finalize  the 
guidance  in  late  August,  prior  to  the 
start  of  the  next  deer  hunting  season. 
ADDRESSES:  Submit  written  requests  for 
sdngle  copies  of  the  draft  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration,  7519  Standish 
PI,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  electronic  comments  on  the 
draft  guidance  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
ciomments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
should  be  identified  with  the  full  title 
of  the  draft  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT:  Burt 
Pritchett,  CVM  (HFV-222),  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0177,  e- 
mail:  bpritche@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

CWD  is  a  neurological  (brain)  disease 
of  farmed  and  wild  deer  and  elk  that 
belong  in  the  cervidae  animal  family 
(cervids).  CWD  belongs  to  a  family  of 
animal  and  himian  diseases  called 
transmissible  spongiform 
encephalopathies  (TSEs).  These  include 

(1)  Bovine  spongiform  encephalopathy 
(BSE  or  "mad  cow"  disease)  in  cattle; 

(2)  scrapie  in  sheep  and  goats;  and  (3) 
classical  and  variant  Creutzfeldt-Jakob 
diseases  (CJD  and  vCJD)  in  humans. 
There  is  no  known  treatment  for  these 
diseases  and  there  is  no  vaccine  to 
prevent  them.  In  addition,  although 


validated  postmortem  diagnostic  tests 
are  available,  there  are  no  validated 
diagnostic  tests  for  CWD  that  can  be 
used  to  test  for  the  disease  in  live 
animals. 

Under  FDA's  BSE  feed  regulation  (21 
CFR  589.2000),  most  material  fitim  deer 
and  elk  is  prohibited  for  use  in  feed  for 
nuninant  animals.  This  draft  guidance 
document  describes  FDA's 
recommendations  regarding  the  use  in 
all  animal  feed  of  all  material  from  deer 
and  elk  that  are  positive  for  CWD  or  are 
considered  at  high  risk  for  CWD. 

The  potential  risks  from  CWD  to 
himians  or  noncervid  animals  such  as 
poultry  or  swine  are  not  well 
imderstood.  However,  because  of  recent 
recognition  that  CWD  is  spreading 
rapidly  in  white-tailed  deer  and  because 
CWD's  route  of  transmission  is  pooj-ly 
understood,  FDA  is  making 
recommendations  regarding  the  use  in 
animal  feed  of  rendered  materials  from 
deer  and  elk  that  are  CWD  positive  or 
that  are  at  high  risk  for  CWD. 

n.  Significance  of  Guidance 

This  draft  level  1  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  draft  guidance,  when 
finalized,  will  represent  the  agency's 
current  thinking  on  the  topic.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternate  method 
may  be  used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

m.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
draft  guidance  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

IV.  Comments 

This  draft  guidance  is  being 
distributed  for  tomment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this  draft 
giiidance  document.  Two  paper  copies 
of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  paper  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
aveiilable  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


V.  Electronic  Access 

Copies  of  the  draft  guidance 
docimient  entitled  "Use  of  Material 
From  Deer  and  Elk  in  Animal  Feed" 
may  be  obtained  from  the  CVM  home 
page  (http://www.fda.gov/cvm)  and 
from  the  Dockets  Management  Branch 
Web  site  (http://www.fda.gov/ohnns/ 
dockets/default.htm). 

Dated:  May  6.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-12363  Filed  5-15-03;  8:45  am] 
BILUNG  COOE  41«M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

A6ENCY:  National  histitutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
Federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Method  of  Treating  Ischemia/ 
Reperfiision  Injury  %vith  Nitroxyl  Anion 
Donors 

David  Wink  et  aL  (NCI). 

DHHS  Reference  No.  E-1 75-2002/0 

Filed  June  14,  2002,  and  DHHS 

Reference  No.  E-076-2003/0 
Filedjunel7,  2002. 
Licensing  Contact:  Fatima  Sayyid;  301/ 

435-4521;  sayyidfSiod.nih.gov. 

Ischemia/reperfusion  injury  refers  to 
tissue  damage  caused  by  oxygen 
deprivation  followed  by  reoxygenation 
causing  oxidative  stress. 
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The  present  invention  relates  to  the 
administration  of  a  nitroxyl  anion 
donating  compound  prior  to  ischemia  to 
attenuate  ischemia/reperhision  injury. 
Accordingly,  nitroxyl  anion  donating 
compounds  such  as  Angeli's  salt  would 
be  useful  treatment  agents  to  prevent  or 
protect  against  such  adverse  conditions 
especially  since  the  beneficial  effect  is 
a  surprising  result  given  that  nitroxyl 
anion  was  previously  reported  to 
increase  ischemia/reperfusion  injury. 

Preparation  and  Medical  Uses  of  Novel 
Nitric  Oxide  Releasing  Imidates, 
Amidines  Derived  Therefrom,  and 
Enamines 

Joseph  Hrabie,  Ernst  Arnold,  and  Larry 

Keefer  (NCI). 
DHHS  Reference  Nos.  E-1 49-2001 
Filed  June  13.  2001  and  E-276-2002 
Filed  July  18,  2002. 
Licensing  Contact:  Norbert  Pontzer;  301/ 

435-5502;  pontzem@od.nih.gov. 

Nucleophile/nitric  oxide  adducts 
(N202-dia2eniumdiolates) 
spontaneously  dissociate  at 
physiological  pH  to  release  nitric  oxide 
(NO)  by  stable  first  order  kinetics.  The 
bulk  of  the  known  and  patented  NIH 
compositions  and  methods  using 
diazeniiundiolates  are  derived  from 
amine  nucleophiles.  The  formation  of 
these  amine-derived  diazeniiundiolates 
requires  exposure  of  the  nucleophile  to 
NO  gas  with  the  attendant  occurrence  of 
possible  unwanted  side  reactions,  or 
preparation  of  O2  alkylated 
diazeniumdiolates  that  may  release 
toxic  by-products.  Also,  amine-derived 
diazeniumdiolates  may  dissociate  into 
carcinogenic  N-nitroso  compoimds  and 
the  primary  amines  may  decompose 
into  imstable  diazotates.  These 
inventors  thus  developed 
diazeniumdiolates  in  which  the  N2O2- 
functional  groups  are  bonded  to  carbon 
atoms.  This  work  has  resulted  in 
imidoester-,  amidine-  and  enamine- 
derived  diazeniumdiolates  that 
spontaneously  release  NO  under 
physiological  conditions. 

Previous  amidine-linked  NO  releasing 
compounds  were  prepared  using  NO  gas 
after  acetamidation  of  amine  groups. 
This  invention  provides  a  simple,  robust 
method  of  preparing  diazeniumdiolated 
imidates  from  cyano  compoimds.  As 
with  other  imidoesters,  these 
diazeniumdiolated  imidoesters  react 
with  nucleophiles  allowing  formation  of 
a  wide  range  of  NO  releasing 
derivatives.  For  example,  imidoesters 
are  extensively  used  as  protein 
crosslinking  reagents  because  they  react 
with  primary  amines  to  form  amidine 
bonds.  These  already  diazeniumdiolated 
and  purified  imidoesters  can  thus  be 


used  to  directly  attach  amidine  NO- 
releasing  groups  onto  molecules  such  as 
peptides  and  medicinals  without 
exposing  them  to  NO  gas  or  its 
potentisdly  toxic  by-products.  Some  of 
these  compounds  may  also  release 
nitroxyl  (HNO,  NO)  in  solution  under 
physiological  conditions.  See  Arnold  et 
al..  Tetrahedron  Lett.,  41,  8421- 
8424(2000). 

Postnatal  Stem  Cells  and  Uses  Thereof 

Drs.  Songtao  Shi  and  Pamela  Robey 

(NIDCR). 
DHHS  Reference  No.  E-01 8-2003/0- 

PCT-01. 
Ucensing  Contact:  Marlene  Shinn-Astor; 

301/435-4426;  shinnni@od.nih.gov. 

Many  individuals  vnth  ongoing  and 
severe  dental  problems  are  faced  with 
the  prospect  of  permanent  tooth  loss. 
Examples  of  such  dental  problems 
include:  dentinal  degradation  due  to 
chronic  dental  disease  (caries  or 
periodontal);  mouth  injury;  or  through 
surgical  removal,  such  as  with  tumors 
associated  with  the  jaw.  For  many,  a 
technology  that  offers  a  possible 
alternative  to  artificial  dentures  by 
designing  and  transplanting  a  set  of 
living  teeth  fashioned  from  an 
individual's  own  pulp  cells  would 
greatly  improve  their  quality  of  life. 

The  NIH  announces  a  new  technology 
wherein  human  postnatal  deciduous 
dental  pulp  stem  cells  commonly 
known  as  "baby  teeth",  are  used  to 
create  dentin  and  have  been  shown  to 
differentiate  into  cells  of  specialized 
function  such  as  neural  cells, 
adipocytes,  and  odontoblasts.  It  is 
believed  that  these  cells  could  be 
manipulated  to  repair  damaged  teeth, 
induce  the  regeneration  of  bone,  and 
treat  neural  injury  or  disease. 

This  research  is  described,  in  part,  in 
Miura  ef  ay.,  "SHED:  Stem  cells  from 
human  exfoliated  deciduous  teeth," 
Proc.  Natl.  Acad,  Sci.  USA,  vol.  100  (no. 
10;  May  13,  2003)  pp.  58Q7-5812. 

Methanocarba  Cycloalkyl  Nucleoside 
Analogues 

Dr.  Kenneth  Jacobson  (NIDDK). 
Serial  No.  10/169,975 
Filed  July  12,  2002,  (and  related 
National  Stage  patent  applications). 

Licensing  Contact:  Marlene  Shinn-Astor; 
301/435-4426;  shinnm@od.nih.gov. 

Purines  such  as  adenosine  and  ATP 
have  been  shown  to  play  a  wide  array 
of  roles  in  biological  systems  such  as 
inter  alia,  modulator  of  vasodilation  and 
hypotension,  muscle  relaxant,  central 
depressant,  inhibitor  of  platelet 
aggregation,  regulator  of  energy  supply/ 
demand,  responder  to  oxygen 


availability,  neurotransmitter  and 
neuromodulator.  All  Pi  and  P2  receptor 
nucleoside  ligands  suffer  from  chemical 
instability  that  is  caused  by  the  labile 
glycosidic  linkage  in  the  sugar  moiety  of 
the  nucleoside.  However,  it  has  been 
found  that  relatively  few  ribose 
modifications  are  tolerated  by  the 
presently  knovtm  agonists  and 
antagonists  of  Pi  and  P2  receptors. 

The  NIH  announces  a  new  technology 
wherein  a  new  class  of  nucleoside  and 
nucleotide  analogs  has  been  identified 
that  serve  as  selective  agonists  or 
antagonists  for  Pi  and  P2  receptors.  The 
technology  relates  to  a  chemical 
modification  of  purines  and 
pyrimidines,  which  provide  enhanced 
therapeutic  profile  and  potentially 
greater  in  vivo  stability,  because  of  the 
absence  of  a  glycosidic  bond.  The  P2Y 
receptor  agonists  and  antagonists  could 
potentially  be  used  in  immune 
modulation,  inflammation, 
cardiovascular  diseases, 
neurodegeneration,  diabetes,  and 
cancer.  In  addition,  the  A3  receptor 
agonists  and  antagonists  could  be  useful 
in  cardioprotection,  neuroprotection, 
and  asthma. 

This  research  is  described,  in  part,  in 
J.  Med.  Chem.,  2000,  43:2196-2203  and 
J.  Med.  Chem.,  2002,  45:208-218. 

Orally  Active  Derivatives  of  1,3,5(10)- 
estratriene 

H.K.  Kim,  et  al.  (NICHD). 

U.S.  Patent  5,554,603 

Issued  Sep.  10, 1996. 

Licensing  Contact:  Marlene  Shinn-Astor; 

301/435-4426;  shinnm@od.nih.gov. 

The  utility  of  estrogenic  substances  in 
the  practice  of  medicine  is  well 
documented.  Estrogens  may  be  used  for 
the  replacement  of  the  natural  hormone, 
estradiol,  in  hypogonadism,  and 
following  the  removal  of  the  ovaries  or 
cessation  of  ovarian  activity  during 
menopause.  They  are  also  widely 
employed  as  a  component  of  oral 
contraceptives.  However,  the  orally 
active  synthetic  estrogens  are  associate 
with  a  number  of  side  effects  such  as 
enhanced  risk  of  endometrial 
carcinoma;  induction  of  malignant 
carcinoma  especially  in  the  cervix, 
breast,  vagina  and  liver;  promotion  of 
gallbladder  disease,  thromboembolic 
and  thrombotic  diseases,  myocardial 
infarction,  hepatic  adenoma,  elevated 
blood  pressure,  and  hypercalcemia;  and 
a  worsening  of  glucose  tolerance  can 
occur. 

The  NIH  announces  a  new  family  of 
novel,  active  estrogens  that  are  esters  of 
estradiol.  These  esters  possess  enhanced 
estrogenic  activity  following  oral 
administration  in  the  absence  of  a  17- 
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ethynyl  alcohol  which  has  been 
implicated  in  many  side  effects.  It  is 
anticipated  that  these  esters  could  be 
used  in  all  instances  where  estrogen  is 
prescribed  as  a  treatment. 

Additional  information  about  these 
esters  may  be  found  in  U.S.  Patent 
5.554,603. 

Dated:  May  9,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
fechnology  Transfer,  National  Institutes  of 
tfealth. 

[FR  Doc.  03-12277  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


t 


lational  Institutes  of  Health 


6ovemment-Owned  Inventions; 
Availability  for  Licensing 

AQENCY:  National  Institutes  of  Health, 
ifublic  Health  Service,  DHHS. 
4cnON:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
Sp  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
Federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Methods  and  Apparatus  for  Performing 
Multiple  Simultaneous  Manipulations 
of  Biomolecules  in  a  Two-Dimensional 
Array 

Michael  Emmert-Buck,  et  al  (NCI). 
DHHS  Reference  No.  E-339-2002/0 
Filed  Nov.  25,  2002. 

Ucensing  Contact:  Susan  Ano;  301/435- 

15515;  anos@od.nih.gov. 

I  This  technology  concerns  a  method 
and  apparatus  for  accomplishing  and/or 
facilitating  the  analysis  of  multiple 
biomolecules  separated  in  a  two- 


dimensional  array,  such  as  gel, 
membrane,  tissue  biopsy,  etc  The 
invention  employs  a  separator,  termed 
an  External  Movement  Inhibitor  Device, 
that  allows  biomolecules  to  be 
transferred  from  an  array  such  as  those 
listed  above  to  another  support  system 
while  maintaining  the  two-dimensional 
spatial  relationship  of  the  biomolecules 
as  in  the  array.  The  biomolecules  can 
subsequently  be  subjected  to  various 
manipulations  such  as  amplification, 
reverse  transcription,  labeling,  cloning, 
etc.,  after  which  multiple  well- 
established  methods  for  quantitative 
and  qualitative  analysis  can  be  used. 
The  technology  allows  detection/ 
analysis  of  all  molecules  regardless  of 
their  abundance. 

Methods  for  Assessing  the  Ability  of 
HIV  Patients  to  Restrict  HIV 
Replication 

Mark  Connors,  Stephen  Migueles 

(NL\ID). 
DHHS  Reference  No.  E-26(>-2002/0 
Filed  Sep.  20,  2002. 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos@od.nih.gov. 

One  of  the  current  obstacles  for  the 
design  and  testing  of  effective  vaccines 
and  immunotherapies  of  HTV  is  the  lack 
of  in  vitro  correlates  that  will  predict 
the  ability  to  restrict  virus  replication. 
This  invention  relates  to  mediods  for 
evaluating  the  effectiveness  of  HIV 
therapies  and  vaccines  and  methods  for 
assessing  the  ability  of  HIV  patients  to 
restrict  virus  replication.  Upon 
restimulation  of  CD8+  T  cells,  the 
expression  of  perforin  in  these  cells,  and 
the  cell  cycle  stage  of  these  cells  may  be 
measured  and  used  as  in  vitro  markers 
for  monitoring  the  patient's  ability  to 
restrict  HTV  replication  and  the 
effectiveness  of  the  therapies  and 
vaccines  applied.  Significant 
proliferation  of  CD8  +  T  cells,  the 
presence  of  perforin  in  these  cells,  and 
the  ability  of  these  cells  to  progress 
beyond  the  d  stage  signify  the  patient's 
ability  to  restrict  HTV  replication  and  a 
favorable  effect  of  the  therapies  or 
vaccines.  These  methods  may  be 
advantageously  applied  in  conjunction 
with  other  measurements  of  HIV 
specific  immune  response  such  as  HLA 
tetramers. 

Safer  Attenuated  Virus  Vaccines  with 
Missing  or  Diminished  Latency  of 
Inflection 

Jeffrey  Cohen  (NLAID),  Edward  Cox 
(FDA),  Lesley  Pesnicak  (NL\ID). 

DHHS  Reference  No.  E-2 50-2002/0 

Filed  Nov.  5,  2002. 

Licensing  Contact:  Susan  Ano;  301/435- 
5515;  anos@od.nih.gov. 


This  technology  describes  viruses  that 
have  weakened  ability  to  establish  and/ 
or  maintain  latency  and  their  use  as  live 
vaccines.  The  viruses  have  one  or  more 
genetic  mutations  that  allow  for 
continued  replication  but  that  inhibit 
latency.  The  vaccine  materials  and 
methods  for  thefr  construction  are 
exemplified  with  the  virus  that  causes 
chickenpox  and  whose  latent  infection 
results  in  shingles,  a  condition  that 
affects  up  to  an  estimated  1  million 
people  per  year  in  the  United  States 
alone.  Specific  examples  of  gene 
deletion  are  described.  Furthermore, 
replacement  of  these  deleted  genes  with 
other  desirable  viral  antigen  encoding 
sequence(s)  and/or  cytokine  genes  in 
order  to  enhance  a  desired 
immunological  response  is  also 
described.  Aspects  of  thi.s  technology 
are  relevant  to  other  live  virus  vaccines, 
thus  increasing  the  safety  of  such 
vaccines. 

HTLV-1  Cell  Binding  and  Inhibition 

Bishop  Hague,  Tong  Mao  Zhao,  Thomas 

Kindt  (NL\1D). 
DHHS  Reference  No.  E-240-2002/0 
Filed  Oct  30,  2002. 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos@od.nih.gov. 

This  technology  describes  methods 
for  inhibiting  human  T-cell 
lymphotropic  virus  type  I  (HTLV-I) 
infection  in  cells  and  for  reducing  viral 
load  OT  titer  in  infected  individuals.  As 
many  as  20  million  people  worldwide 
are  infected  with  HTLV-I,  and 
approximately  1  million  will  develop 
adult  T-cell  leukemia/lymphoma, 
myelopathy,  or  tropic  spastic 
paraparesis  (a  condition  similar  to 
multiple  sclerosis)  as  a  result  of 
infection.  Previous  treatments  have 
proven  ineffective.  The  current 
invention  relates  to  the  surprising 
results  that  adenosine  receptor 
antagonists  specific  for  type  A2A  and 
A2B  adenosine  receptors  prevent 
binding  of  HTLV-I  to  cells.  Such 
antiviral  use  of  adenosine  receptor 
antagonists  has  not  been  suggested 
elsewhere.  This  technology  also  has 
veterinary  application,  as  such 
treatment  methods  could  be  used 
against  feline  leukemia  virus  infections. 

Flp-in  T-Rex  Jurkat  Cell  Line 

Steven  Zeichner,  Naoto  Yoshizuka 
(NCI). 

DHHS  Reference  No.  E-161-2003. 

Licensing  Contact:  Michael  Shmilovich; 

301/ i35-5019;  mish@codon.nih.gov. 

This  Flp-in  T-Rex  Jurkat  cell  line 
offers  rapid  and  efficient  generation  of 
cell  lines  containing  a  gene  of  interest 
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by  FRT-Flp  recombinase  mediated 
integration. 

A  cell  line  can  be  stably  transformed 
with  both  the  pFRT/lacZeo  (already  in 
the  parental  Flp-in  Jurkat  cell  line)  and 
the  pcDNA6/TR  plasmids.  A  gene  of 
interest  is  cloned  into  plasmid, 
pcDNA5/FRT/TO.  When  pcDNA5/FRT/ 
TO,  including  the  gene  of  interest,  is  co- 
transfected  along  with  a  plasmid 
supplying  a  source  of  Flp  recombinase 
into  the  cell  line,  the  recombinase 
mediates  the  insertion  of  the  gene  of 
interest  into  the  Flp  recombination 
target  (FRT)  site  in  the  pFRT/lacZeo 
plasmid  that  becomes  integrated  into 
the  DNA  of  the  cell  line.  The  gene  of 
interest  can  then  be  expressed  in  a 
tetracycline  inducible  fashion. 

Method  of  Assessing  Ischemia  in  a 
Patient 

Steven  Warach  and  Lawrence  Latour 

(NINDS). 
DHHS  Reference  No.  E-082-2002  Filed 

Mar.  17,  2002. 
Licensing  Contact:  Michael  Shmilovich; 

301/435-5019;  mish@codon.nih.gov. 

Hyperintense  acute  reperfusion 
marker  (HARM)  is  well  correlated  with 
reperfusion  and  is  a  precursor  to  or 
concomitant  with  reperfusion  injury 
and  hemorrhagic  transformation.  The 
inventors  have  developed  a  novel 
technique  of  assessing  early  blood  brain 
barrier  disruption  associated  with 
'ischemic  stroke  in  a  patient  by 
administering  a  contrast  agent  to  the 
patient,  acquiring  a  fluid-attenuated 
inversion-recovery  (FLAIR)  image,  and 
observing  the  presence  or  absence  of 
HARM  on  the  acquired  image.  The 
technique  can  also  be  used  to  determine 
the  effectiveness  of  a  therapeutic 
protocol  for  the  treatment  or  prevention 
of  reperfusion  injury  or  hemorrhagic 
transformation  in  a  patient  that  has 
suffered  an  ischemic  event. 

Dated:  May  9,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 

Development  and  Transfer,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

(FR  Doc.  03-12278  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  a  meeting  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  May  20,  2003. 

Closed:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Lawton  Chiles  International  House,  Bethesda, 
MD  20892. 

Open:  11  a.m.  to  12  p.m. 

Agenda:  A  Report  of  the  FIC  Director  on 
updates  and  overviews  of  new  FIC  initiatives. 

Place:  National  Institutes  of  Health, 
Lawton  Chiles  International  House,  Bethesda, 
MD  20892. 

Contact  Person:  Irene  W.  Edwards. 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31,  Room  B2C08,  31  Center  Drive 
MSC  2220,  Bethesda.  MD  20892,  301-496- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/fic/about/advisory.html.  where 
an  agenda  jmd  any  additional  information  for 
the  meeting  will  be  posed  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  International 
Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences:  93.154,  Special 
International  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.168,  International  Cooperative 
Biodiversity  Groups  Program;  93.934,  Fogarty 
International  Research  Collaboration  Award; 
93.989,  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health,  HHS) 


Dated:  May  12,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-12^74  Filed  5-15-03;  8:45  ami 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Human  Genome  Research. 

Date:  May  19,  2003. 

Open:  8:30  a.m.  to  12:30  p.m. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892. 

Closed:  1:30  p.m.  to  adjournment  at  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892. 

Contact  Person:  Mark  S.  Guyer,  Director  for 
Extramural  Research,  Assistant  Director  for 
Scientific  Coordination,  National  Human 
Genome  Research  Institute,  31  Center  Drive, 
MSC  2033,  Building  31,  Room  B2B07, 
Bethesda,  MD  20892-2033,  301-435-5536, 
guyenn@mail.nih.gov. 

This  notice  is  t)eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  12,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-12275  Filed  5-15-03;  8:45  am] 

BItUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Naftional  Institutes  of.  Health 

National  Human  Genome  Research 

Institute;  Notice  of  Closed  Meeting 

1 
I 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  gremt 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Pate:  June  6,  2003. 

^ime:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  31,  B2B32.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ken  D.  Nakamura,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health, 
Bethesda.  MD  20892,  301-402-0838. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  May  12,  2003. 
La  Verne  Y.  Springfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12276  Filed  5-15-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  euid 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Macrophages, 
Oxidation  and  Endometriosis. 

Dofe;  June  2,  2003. 

Time:  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,(301)435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865.  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  May  12.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12267  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
,   as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  , 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Interventions  Research  Review  Committee. 

Itore.June  10-11,  2003. 

Time:  June  10,  2003,  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Time:  June  11,  2003,  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  David  1.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606.  301-443-6470. 
dsommers@mail.  nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Women's  Mental  Health. 

Dote;  June  10,2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel.  2033  M  Street. 
NW.,  Washington,  DC  20036. 

Contact  Person:  David  I.  Sommers,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-7861. 
dsommers@maiI.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training,  , 
National  Institutes  of  Health,  HHS.) 

Dated:  May  12,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12268  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  s^tion  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-53,  Review  of  Rl3s. 

Date-May  27,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call). 

Contact  Person:  H.  George  Hausch.  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda.  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and* 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  03-70,  Review  of  K22 
Grants. 

Date:  June  19,  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate -grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M.  King,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  45  Center  Dr.,  Rm  4AN-38K. 
National  Institute  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6402.  (301)  594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-73,  Review  of  K22s. 

Date;  June  19,  2003. 

Time:  11:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Lynn  M  King,  PhD, 
Scientific  Review  Administrator,  Scientific 


Review  Branch,  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial 
Research,  National  Institutes  of  Health, 
Bethesda.  MD  20892-6402.  (301)  594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-67.  Review  of  R44s. 

Date:  July  16,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  conference  call.) 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Disease  and 
Disorders  Rpsparch,  National  Institutes  of 
Health,  HHS) 

Dated:  May  12,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-12269  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Diffusion  of  HTV  Infection  through  Sexual 
Risk  Behaviors  of  Drug  Users. 

Date:  June  5,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Key  Bridge,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  William  C.  Grace,  PhD, 
Deputy  Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 


Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 

Date:  June  9,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand,  2350  M  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Khursheed  Asghar,  PhD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  Msc 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Date:June  10-11,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 

Date:  June  10-11,  2003. 

Time:  9  a.m  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
NIH,  DHHS.  Neuroscience  Center,  Rm.  3158, 
MSC  9547,  6001  Executive  Boulevard, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Member 
Conflict  A. 

Date:  June  10,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  eind  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Mark  R.  Green,  PhD,  Chief, 
CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547,  (301)  435-1431. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Member 
Conflict  B. 

Date;Iunell,2003. 

Time:  8:30  a.m.  to  9  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mark  R.  Green,  PhD,  Chief. 
CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  jof  Health,  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda. 
MD  20892-9547,  (301)  435-1431. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Centers 
Review  Committee. 

Oate:  July  1,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Rita  Liu,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435—1388. 

Name  of  Committee:  National  Institute  x)n 
Drug  Abuse  Initial  Review  Group.  Training 
and  Career  Development  Subcommittee. 

Date:  July  14-16.  2003. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Mark  Swieter,  PhD,  Health 
Scientist  Administrator,  Office  of  Extramural  ' 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  May  12,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory         * 
Committee  Policy. 

(FR-Doc.  03-12270  Filed  5-15-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  "Virtual 
Reality-Enhanced  Therapy  System  for 
Treating  Joint  Pain"  (Topic  048). 

Date:  June  18.  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evahiate  contract 
proposals. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs.  National  Institutes  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547,  (301)  435-1438. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  May  12,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

fFR  Doc.  03-12271  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c}(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 


discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  a  patentable  material,  and  personal 
*  information  concerning  individuals 
associated  with  the  grant  applications, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

£)ate:  June  17-18,  2003. 

Time:  8:15  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Jeffrey  M.  Chernak,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review.  National  Institute  of  Nursing 
Research.  6701  Democracy  Plaza,  Suite  712, 
MSC  4870,  Bethesda.  MD  20817,  (301)  402- 
6959.  chemak@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institute  of  Health,  HHS) 

Dated:  May  12,  2003. 

LaVerne  Y.  Stringfield. 

Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12272  Filed  5-12-03;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  The  Board  of  Scientific 
Counselors  of  the  Warren  Grant 
Magnuson  Clinical  Center,  June  9.  2003. 
8  a.m.  to  Jime  10,  2003,  5  p.m.,  National 
histitutes  of  Health.  Building  10. 10 
Center  Drive.  Medical  Board  Room 
2C116.  Bethesda,  MD  20892  which  was 
published  in  the  Federal  Register  on 
May  6,  2003,  66  87  24010. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth, 
is  section  552b(c)(6).  Title  5  U.S.C.  as 
amended  for  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
Clinical  Center.  The  meeting  is  closed  to 
the  public. 

Dated:  May  12.  2003. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12273  Filed  5-15-03*;  8:45  am) 

BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1462-DR] 

Kansas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Kansas  {FEMA- 
1462-DR).  dated  May  6,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  May  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:" 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
6,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  foUov^rs: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Kansas  resulting 
from  severe  storms,  tornadoes,  and  flooding 
on  May  4,  2003,  and  continuing,  is  of 
sufficient  severity  emd  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Kansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistsmce  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  Bj'linder  the  Public 
Assistance  program  in  the  designated  areas, 
and  Hazard  Mitigation  throughout  the  State, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Michael  J. 
Hall,  of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kansas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Cherokee,  Crawford,  Labette,  Leavenworth, 
Miami,  Neosho  and  Wyandotte  Counties  for 
Individual  Assistance. 

Cherokee,  Crawford,  Labette,  Leavenworth, 
Miami,  Neosho  and  Wyandotte  for  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program. 

All  counties  within  the  State  of 
Kansas  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and^ 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 
Response. 
[FR  Doc.  03-12281  Filed  5-15-03;  8:45  am] 

«LUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-DR] 

Missouri;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency, 
EmergencyPreparedness  and  Response 
Directorate,  Department  of 
HomelandSecurity. 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-1463-DR),  dated  May  6,  2003. 
and  related  determinations. 

EFFECTIVE  DATE:  May  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
6,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  May  4,  2003,  and  continuing  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  I.  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B)  under  the  Public 
Assistance  progreim  in  the  designated  areas, 
and  Hazard  Mitigation  throughout  the  State, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  imder  Executive 
Order  12148,  as  amended,  Michael  L. 
Karl,  of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 
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I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Barry,  Barton,  Bates,  Benton,  Buchanan, 
Camden,  Cass,  Cedar,  Christian,  Clay, 
Clinton,  Cooper,  Dade,  Dallas,  Douglas, 
Greene,  Henry,  Hickory,  Jackson.  Jasper, 
Johnson,  Laclede,  Lafayette,  Lawrence, 
McDonald,  Miller,  Morgan,  Newton,  Pettis, 
Platte,  Polk,  Pulaski,  Ray,  Saline,  St.  Clair, 
Stone,  Taney,  Vernon,  and  Webster  Counties 
for  Individual  Assistance  Program. 

Barton,  Camden,  Cass,  Cedar,  Christian, 
Clay,  Dallas,  Greene,  Jackson,  Jasper, 
Johnson,  Lawrence,  Platte,  and  Polk  Counties 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  Program. 

All  coimties  within  the  State  of 
Missouri  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(TTie  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  EmergencyPreparedness  and 
Response. 

[FR  Doc.  03-12282  Filed  5-15-03;  8:45  am] 

BIUJNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review; 
Security  Programs  for  Indirect  Air 
Carriers 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
TSA  has  forwarded  the  Information 
Collection  Request  (ICR)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  clearance 
of  an  extension  of  the  currently 
approved  collection  under  the 
Paperwork  Reduction  Act.  The  ICR 
describes  the  natxire  of  the  information 
collection  and  its  expected  burden.  TSA 
published  a  Federal  Register  notice, 


with  a  60-day  comment  period  soliciting 
conunents,  of  the  following  collection  of 
information  on  December  20,  2002. 
DATES:  Send  your  comments  by  Jime  16, 
2003.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication. 
ADDRESSES:  Address  yoiu"  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503.  Attention:  DOT- 
TSA  D^sk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rafael  H.  Ramos,  Aviation  Operations, 
Transportation  Security  Adnoinistration 
HQ,  West  Tower,  Floor  11,  TSA-7,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001;  telephone  (571)  227-2227; 
facsimile  (571)  227-1947;  e-mail 
rafaeI.ramosl@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Transportation  Security  Adniimstration 
(TSA) 

Title:  Indirect  Air  Carrier  Security. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  1652-0004. 

Forms(s):  NA. 

Affected  Public:  A  total  of  3.760 
Indirect  Air  Carriers. 

Abstract:  This  rule  prescribes  aviation 
security  rules  governing  each  person 
(including  air  freight  forwarder  and  any 
cooperative  shippers'  association) 
engaged,  or  who  intends  to  be  engaged 
indirectly  in  the  air  transportation  of 
package  cargo  that  is  intended  for 
carriage  aboard  a  passenger-carrying  air 
carrier  aircraft  inside  the  United  States. 

Estimated  Annual  Burden  Hours:  An 
estimated  1,323  hours  aimually. 

TSA  is  soliciting  comments  to — 

(1)  evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Arlington,  Virginia,  on  May  8, 
2003. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 

[FR  Doc.  03-12214  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-20] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
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property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
pvupose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  bee  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Ms.  Julie 
Jones-Conte,  Department  of  the  Army, 
Office  of  the  Assistant  Chief  of  Staff  for 
Installation  Management,  Attn:  DAIM- 
MD.  Room  1E677,  600  Army  Pentagon, 
Washington,  DC  20310-600;  (703)  692- 


9223;  COE:  Ms.  Shirley  Middleswarth, 
Army  Corps  of  Engineers,  Civil 
Division,  Directorate  of  Reed  Estate,  441 
G  Street,  NW.,  Washington,  DC  20314- 
1000;  (202)  761-7425;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Admiiystration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  NAVY:  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE..  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-fr«e  numbers). 

Dated:  May  8,  2003. 
Mark  R.  Johnston, 

Deputy  Director,  Office  of  Special  Needs 
Assistance  Programs. 

TITLE  V,  FEDERAL  SURPLUS 
PROPERTY  PROGRAM  FEDERAL 
REGISTER  REPORT  FOR  5/16/03 

Suitable/Available  Properties 

Buildings  (by  State) 
California 

Bell  Federal  Service  Center 

5600  Rickenbacker  Road 

Bell  Co:  Los  Angeles,  CA  90201- 

Landholding  Agency:  GSA 

Property  Number:  54200320009 

Status:  Excess 

Comment:  9  bldgs.,  various  sq.  ft.,  need 
repair,  portion  occupied,  restricted  access, 
presence  of  asbestos/lead  paint/PCBs,  most 
recent  use — warehouse/office 

GSA  Number:  9-G-CA-1575 

Illinois 

8  Bldgs. 

various  locations 

Bolingbrook  Co:  Will  IL  48730- 

Landholding  Agency:  GSA 

Property  Number:  54200320010 

Status:  Excess 

Comment:  4  frame  duplex  structiues  and  4 

frame  single  family  homes,  1300  to  1500 

sq.  ft.  each,  possible  lead  paint 
GSA  Number:  l-U-IL-728 
12  Residences 
various  locations 

Prairie  View  Twp  Co:  Lake  IL  48730- 
Landholding  Agency:  GSA 
Property  Number:  54200320011 
Status:  Excess 
Comment:  1150  sq.  ft.  each,  possible 

asbestos/lead  paint 
GSA  Number:  l-U-IL-727 

West  Virginia 

Buckland/Tract  104-01 
New  River  Gorge  National  River 
Hinton  Co:  Raleigh  WV  25951- 
Landholding  Agency:  Interior 
Property  Number  61200320007 
Status:  Excess 


Comment:  522  sq.  ft.  dwelling,  needs  major 
rehab,  off-site  use  only 

Weaver/Tract  102-17 

New  River  Gorge  Nationed 

River 

Hinton  Co:  Raleigh  WV  25951- 

Landholding  Agency:  Interior 

Property  Number:  61200320008 

Status:  Excess 

Comment:  4036  sq.  ft.  dwelling  w/ 
deteriorated  shed,  needs  major  rehab,  off- 
site  use  only 

Hobbs/Tract  108-25 

New  River  Gorge  National 

River 

Hinton  Co:  Summers  WV  25951- 

Landholding  Agency:  Interior 

Property  Number:  61200320009 

Status:  Excess 

Comment:  1295  sq.  ft.  dwelling  w/ 
deteriorated  garage  and  sheds,  needs  major 
rehab,  off-site  use  only 

Virginia 

1.0  acre 

Naval  Station 

St.  Juliens  Creek  Annex 

Portsmouth  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200320033 

Status:  Unutilized 

Comment:  Grassy  field,  restricted  access 

Alaska 

Warehouse 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320019 

Status:  Excess 

Reason:  Extensive  deterioration 

Garage 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320020 

Status:  Excess 

Reason:  Extensive  deterioration 

Operations  Bldg. 

Naval  Arctic  Research  Lab 

Point  Mclntyre  Co:  AK 

Landholding  Agency:  Navy 

Property  Number:  77200320021 

Status:  Excess 

Reason:  Extensive  deterioration 

California 

Bldg.  2203 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA 

Landholding  Agency;  Navy 

Property  Number:  77200320022 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2683 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320023 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2685 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320024 
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Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2692 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Laadholding  Agency:  Navy 

Property  Number:  77200320025 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  20735 

Miarine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320026 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  21546 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320027 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  26034 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200320028 

Status:  Excess 

Reason:  Extensive  deterioration 

Keinsas 

Bldg.  M37 

Minooka  Park 

Sylvan  Grove  Co:  Russell  KS  67481- 

Landholding  Agency:  COE 

Property  Number:  31200320002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  M38 

Minooka  Park 

Sylvan  Grove  Co:  Russell  KS  67481- 

Landholding  Agency:  COE 

Property  Number:  31200320003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  L19 

Lucas  Park 

Sylvan  Grove  Co:  Russell  KS  67481- 

Landholding  Agency:  COE 

Property  Number:  31200320004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Bldg.  13 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  74,  75 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  478 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 


Landholding  Agency:  Navy 

Property  Number:  77200320035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  933 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320037 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1024 

Marine  Corps  Aif  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320038" 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1198 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320039 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1228 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320040 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1390 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320041 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1647 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Na\'y 

Property  Nimiber:  77200320042 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1655 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320043 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1902 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Niunber:  77200320044 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3669 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  77200320045 


Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  3761,  3763 
Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
.  Property  Number:  77200320046 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4000 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77200320047 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4063 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77200320048 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4263 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  77200320049 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  4329 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Niunber:  77200320050 
Status:  Unutilized 
Reason:  Secured  Area 

Tennessee 

Bldg.  119 

Holston  Army  Amo  Plant 

Kingsport  Co:  Hawkins  TN  37660- 

Landholding  Agency:  Army 

Property  Number:  21200320176 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material — Secured  Area 
Texas 

Facility  13 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200320051 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  94 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200320052 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  1777 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200320053 

Status:  Excess 

Reason:  Extensive  deterioration 
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Washington 

Bldg.  1707 

102  Hwy  Heights 

Mesa  Co:  Franklin  WA  99343- 

Landholding  Agency:  Interior 

Property  Number:  61200320002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1702 

102  Hwy  Heights 

Mesa  Co:  Franklin  WA  99343- 

Landholding  Agency:  Interior 

Property  Number:  61200320003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1806 

Mesa  Pumping  Plant 

Mesa  Co:  Franklin  WA  99343- 

Landholding  Agency:  Interior 

Property  Number:  61200320004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1202 

508  S.  Mample 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number:  61200320005 

Status:  Unutilized 

Reason:  Extensive  deteridration 

Bldg.  1203 

512  S.  Mample 

Warden  Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number:  61200320006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

West  Virginia 

Thompson/Tract  112-23 

New  River  Gorge 

Meadow  Creek  Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number:  61200320010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bowles/Tract  128-01 

New  River  Gorge  National  River 

Prince  Co:  Fayette  WV  25907- 

Landholding  Agency:  Interior 

Property  Number:  61200320011 

Status:  Excess 

Reason:  Extensive  deterioration 

Kessler/Tract  128-01 

New  River  Gorge  National  River 

Prince  Co:  Fayette  WV  25907- 

Landholding  Agency:  Interior 

Property  Number:  61200320012 

Status:  Excess 

Reason:  Extensive  deterioration 

Plumley/Tract  128-01 

New  River  Gorge  National  River 

Prince  Co:  Fayette  WV  25907- 

Landholding  Agency:  Interior 

Property  Number:  61200320013 

Status:  Excess 

Reason:  Extensive  deterioration 

Willis/Tract  128-01 

New  River  Gorge  National  River 

Prince  Co:  Fayette  WV  25907- 

Landholding  Agency:  Interior 

Property  Number:  61200320014 

Status:  Excess 

Reason:  Extensive  deterioration 


Land  (by  State) 

Puerto  Rico 

Sitel 

Naval  Station  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77200320029 

Status:  Unutilized 

Reason:  Secured  Area 

Site  2 

Naval  Station  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  772003230030 

Status:  Unutilized 

Reason:  Secured  Area 

Site  3 

Naval  Station  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77200320031 

Status:  Unutilized 

Reason:  Secured  Area 

Site  4 

Naval  Station  Roosevelt  Roads 

Ceiba  Co:  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77200320032 

Status:  Unutilized 

Reason:  Secured  Area 

Tennessee 

Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  31199010935 
Status:  Excess 
Reason:  landlocked 

[FR  Doc.  03-12125  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  4210-29-(n 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4732-fM)5] 

Modification  of  the  Statutory  and 
Regulatory  Waivers  Granted  to  New 
York  State  for  Recovery  From  the 
September  11, 2001  Terrorist  Attacks 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  waivers  granted. 

SUMMARY:  This  notice  advises  the  public 
of  modifications  of  the  waivers  of 
regulations  and  statutory  provisions 
granted  to  the  State  of  New  York  for  the 
purpose  of  assisting  in  the  recovery 
from  the  September  1 1 ,  2001 ,  terrorist 
attacks  on  New  York  City.  This  notice 
describes  an  eligibility  waiver  and  a 
change  to  alternative  requirements 
related  to  public  benefit  documentation 
for  the  Empire  State  Development 
Corporation's  bridge  loan  program; 
describes  an  eligibility  waiver  related  to 
special  entities  under  the  Community 


Development  Block  Grant  program; 
describes  a  waiver  of  a  regulatory 
application  fee  provision;  and  applies 
the  waivers  and  alternate  requirements 
to  a  third  grant. 

DATES:  Effective  Date:  May  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
C.  Opper,  Senior  Program  Officer,  Office 
of  Block  Grant  Assistance,  Department 
of  Housing  and  Urban  Development, 
Room  7286,  451  Seventh  Street.  SW., 
Washington,  DC  20410.  telephone 
number  (202)  708-3587.  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339.  FAX  inquiries  may  be 
sent  to  Mr.  Opper  at  (202)  401-2044. 
(Except  for  the  "800"  number,  these 
telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 

Authority  to  Grant  Waivers 

Section  434  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2002 
(Pub.  L.  107-73.  approved  November 
26,  2001)  provides  for  the  use  of  the 
disaster  recovery  supplemental 
appropriations  of  CDBG  funds  for  grants 
to  New  York  State  for  properties  and 
businesses  damaged  by.  and  economic 
revitalization  related  to,  the  September 
11,  2001  terrorist  attacks  on  New  York 
City. 

The  2002  Supplemental 
Appropriations  Act  For  Further 
Recovery  From  And  Response  To 
Terrorist  Attacks  On  The  United  States 
(Pub.  L.  107-206,  approved  August  2, 
2002)  provides  for  the  use  of  the  disaster 
recovery  funds  appropriated  under  it  for 
assistance  for  properties  and  businesses 
(including  the  restoration  of  utility 
infrastructure)  damaged  by,  and  for 
economic  revitahzation  directly  related 
to,  the  terrorist  attacks  on  the  United 
States  that  occurred  on  September  11, 
2001,  in  New  York  City  and  for 
reimbursement  to  the  State  and  City  of 
New  York  for  expenditures  incurred 
from  the  regular  Community 
Development  Block  Grant  formula 
allocation  used  to  achieve  these  same 
purposes. 

The  third  proviso  of  section  434  of 
Pub.  L.  107-73  and  Pub.  L.  107-206 
under  the  title  of  "COMMUNITY 
DEVELOPMENT  FUND"  authorizes  the 
Secretary  to  "waive,  or  specify 
alternative  requirements  for,  any 
provision  of  any  statute  or  regulation 
that  the  Secretary  administers  in 
connection  with  the  obligation  by  the 
Secretary  or  the  use  by  the  recipient  of 
these  funds  (except  for  requirements 
related  to  fair  housing, 
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nondiscrimination,  labor  standards,  and 
the  environment)." 

The  Department  finds  that  the 
following  waivers  and  alternative 
requirements  (together  with  previously 
granted  waivers  and  alternative 
requirements)  are  necessary  to  facilitate 
the  use  of  the  $700  million  awarded  to 
New  York  State's  Empire  State 
Development  Corporation  (ESDC)  and 
the  $2.0  bilUon  awarded  and  $783 
million  awaiting  award  to  New  York 
State's  Lower  Manhattan  Development 
Corporation  (LMDC)  (collectively,  the 
grantees). 

The  Department  also  finds  that  such 
uses  of  funds,  as  described  below,  are 
not  inconsistent  with  the  overall 
purpose  of  the  Housing  and  Conmiunity 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.),  or  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  12701  etsea.). 

Except  as  noted  oy  published  waivers 
and  alternative  requirements,  statutory 
and  regulatory  provisions  governing  the 
Community  Development  Block  Grant 
program  for  states,  including  those  at  24 
CFR  part  570,  subpart  I,  shall  apply  to 
the  use  of  these  funds. 

In  Federal  Register  notices  of  March 
18,  2002,  at  67  FR  12042  (effective 
March  25,  2002)  and  May  22,  2002,  at 
67  FR  36017  (effective  May  28,  2002), 
the  Department  promulgated  waivers 
and  alternative  requirements  necessary 
to  facilitate  the  use  of  both  $700  million 
in  disaster  recovery  funds  awarded  to 
New  York  State's  Empire  State 
Development  Corporation  and  $2.0 
billion  awarded  to  New  York  State's 
Lower  Manhattan  Development 
Corporation. 

Inis  notice  waives  requirements  at  42 
U.S.C.  5305(a)(15)  to  the  extent 
necessary  to  allow  a  national  for-profit 
community  development  institution 
that  otherwise  meets  CDBG  eligibility 
requirements  to  qualify  as  a  local 
development  corporation.  The  entity 
seeking  to  participate  in  the  ESDC 
business  recovery  loan  program  does 
not  qualify  because  it  is  both  national 
and  for-profit.  This  waiver  is  necessary 
to  support  the  unique  circumstances  of 
this  grant:  ESDC  is  a  state  grantee 
carrying  out  activities  in  an  entitlement 
jurisdiction.  The  law  permits  states  to 
select  national  nonprofits  to  carry  out 
activities  under  this  provision.  The 
CDBG  entitlement  regulation,  which 
serves  as  a  guide  for  state  grantees, 
permits  either  non-  or  for-profit  local 
development  corporations  and 
neighborhood  based  organizations  to 
qualify,  if  they  otherwise  meet 
regulatory  qualification  requirements. 
ESDC  competitively  selected  several 
organizations  to  carry  out  community 


development  lending  activities  under 
this  provision.  All  but  one  of  the 
organizations  qualify  under  either  the 
state  approach  or  the  entitlement 
approach.  This  waiver  permits  ESDC  to 
fund  one  organization  that  is  similar  in 
purpose  and  function  to  the  other 
groups  and  has  a  similar  scope  of 
activities. 

This  notice  also  modifies  the 
published  alternate  requirements  related 
to  reports  and  dociunentation  for  the 
bridge  loan  program  implemented  by 
ESE)C  in  the  immediate  wake  of  the 
disaster.  The  bridge  loan  program  is 
unlike  the  other  activities  because  ESDC 
is  not  providing  assistance  directly  to 
affected  businesses;  lending  institutions 
are.  What  ESDC  provides  is  a  loss 
reserve  account,  designed  to  support 
private  sector  lenders  that  wished  to 
take  more  risks  in  the  wake  of  the 
disaster  than  would  otherwise  be 
permitted  such  institutions  by  oversight 
regulatory  agencies.  These  lenders 
collected  information  sufficient  to  meet 
core  CDBG  requirements  related  to  a 
special  economic  development  activity 
imdertaken  imder  the  lugent  need 
national  objective,  but  the  program  was 
implemented  so  rapidly  that  it  predated 
the  additional  requirements  of  the 
referenced  notices  related  to 
documentation  of  salary  ranges  and  job 
types.  HUD  approved  the  action  plan 
containing  the  bridge  loan  activity  and 
is  now  clarifying  in  this  notice  what 
documentation  requirements  apply. 

This  notice  also  waives  the  CDBG 
regulations  at  24  CFR  570.489(a)(2)  to 
allow  the  grantees  to  charge  registration 
fees  where  such  fees  are  nominal  and 
intended  to  discourage  frivolous 
applications.  The  provision  in  the 
regulations  banning  fees  for  applications 
is  intended  to  keep  states  from  charging 
fees  to  imits  of  general  local  government 
seeking  to  participate  in  the  CDBG 
program.  Such  local  governments  carry 
out  activities  directly  and  may  charge 
application  fees.  A  previously  granted 
waiver  allows  the  state  to  carry  out 
activities  directly  under  these  grants. 
This  waiver  is  a  companion  to  the 
previously  granted  waiver  and  it  aUows 
the  state  the  same  opportunity  to  charge 
application  fees  allowed  other  entities 
carrying  out  state  CDBG  activities 
directly. 

Finally,  this  notice  makes  the  waivers 
and  requirements  of  this  notice  and  of 
the  previous  notices  cited  above 
applicable  to  funds  appropriated  imder 
the  2002  Supplemental  Appropriations 
Act  for  Further  Recovery  From  and 
Response  to  Terrorist  Attacks  on  the 
United  States  (Pub.  L.  107-206, 
approved  August  2,  2002).  This  law 
provides  an  additional  $783  million  to 


the  state  of  New  York  through  the 
LMDC  for  the  same  uses  as  the  previous 
CDBG  disaster  appropriations  to  New 
York,  including  restoration  of  utility 
infrastructure,  of  which  $33  million  is 
directed  by  the  relevant  conference 
report  to  assist  World  Trade  Center 
finns  that  suffered  a  disproportionate 
loss  of  their  workforce  and  that  intend 
to  reestablish  operations  in  New  York 
City. 

The  text  below  indicates  the 
paragraph  being  up>dated. 

Description  of  Modifications 

1.  Paragraph  12  of  the  notice 
published  at  FR  67  FR  36017  (May  22. 
2002)  is  amended  to  read  as  follows: 

12.  Public  benefit  standards  for 
economic  development  activities. 
Currently,  grantees  are  limited  in  the 
amoimt  of  CDBG  assistance  they  may 
spend  per  job  retained  or  created  (or  per 
low-  and  moderate-income  person  to 
whom  goods  or  services  are  provided  by 
the  activity)  that  will  be  considered  to 
meet  public  benefit  standards.  Public 
benefit  standards  at  42  U.S.C.  5305(e)(3) 
and  24  CFR  570.482(f)(1),  (2),  (3),  (4)(i). 
(5),  and  (6)  are  waived,  except  that,  the 
grantee  shall  report  and  maintain 
documentation  on  the  creation  and 
retention  of  (a)  total  jobs,  (b)  number  of 
jobs  within  certain  salary  ranges,  and  (c) 
types  of  jobs.  For  the  bridge  loan 
program  included  in  the  Empire  State 
Development  Corporation's  January  30, 
2002,  Action  Plan,  the  grantee  shaU 
report  and  maintain  public  benefit 
docvmientation  only  on  the  total  number 
of  jobs  created  and  retained.  Paragraph 
(g)  of  24  CFR  570.482,  regarding 
amendments  to  economic  development 
projects  after  review  determinations,  is 
also  waived  to  the  extent  its  provisions 
are  related  to  public  benefit. 

Paragraph  16  of  the  notice  published 
at  67  FR  36017  (May  22,  2002)  is 
amended  to  read  as  follows: 

16.  Performance  reports.  Generally, 
grantees  submit  an  annual  performance 
report  ninety  days  after  the 
jurisdiction's  program  year.  The 
conferees  for  Pub.  L.  107-73  directed 
that  HUD  submit  reports  to  the 
Committees  on  Appropriations  quarterly 
on  the  obligation  and  expenditure  of  the 
CDBG  funds  appropriated  under  the 
Emergency  Response  Fimd.  Therefore, 
42  U.S.C.  12708(a)(1)  and  24  CFR  91.520 
are  waived  with  respect  to  these  funds, 
and  HUD  is  establishing  an  alternative 
requirement  that  the  State  must  submit 
a  quarterly  report,  as  HUD  prescribes, 
no  later  than  30  days  following  each 
calendar  quarter,  beginning  after  the 
first  full  calendar  quarter  after  grant 
award  and  continuing  until  all  funds 
have  been  expended  and  the 
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expenditures  reported.  Each  quarterly 
report  will  include  information  on  the 
project  name,  activity,  location,  national 
objective,  funds  budgeted  and 
expended,  Federal  source  and  funds 
(other  than  CDBG  disaster  funds), 
numbers  and  North  American  Industry 
Classification  System  (NAICS)  codes  of 
businesses  assisted  by  activity,  total 
niunber  of  jobs  created  and  retained  by 
activity,  numbers  of  such  jobs  by  salary 
ranges  (to  be  defined  by  HUD),  and 
number  of  properties  and  housing  units 
assisted;  for  activities  benefiting  low- 
and  moderate  income  persons,  the 
number  of  jobs  taken  by  persons  of  lovv- 
and  moderate-income,  and  the  number 
of  low-  and  moderate-income 
households  benefiting.  For  the  bridge 
loan  program  included  in  the  Empire 
State  Development  Corporation's 
January  30,  2002,  Action  Plan,  the 
grantee  is  not  required  to  report  by 
salary  ranges  on  the  number  of  created 
and  retained  jobs.  Quarterly  reports 
must  be  submitted  using  HUD's  web- 
based  Disaster  Recovery  Grant  Reporting 
system.  Annually  [i.e.,  with  every  fourth 
submission],  the  report  shall  include  a 
financial  reconciliation  of  funds 
budgeted  and  expended,  and  calculation 
of  the  status  of  administrative  costs. 

3.  Provisions  of  42  U.S.C.  5305(a)(15) 
are  hereby  waived  solely  to  allow  a 
national  for-profit  commimity 
development  institution  that  otherwise 
meets  eligibility  requirements  under 
that  provision  and  is  participating  in 
Empire  State  Development 
Corporation's  business  recovery  loan 
fund  program  to  qualify  as  an  eligible 
local  development  corporation  imder 
that  provision. 

4.  The  regulation  at  24  CFR 
570.489(a)(2)  is  waived  to  allow  the 
grantees  to  charge  registration  or 
application  fees  to  entities  seeking  to 
participate  in  grant-funded  activities 
where  such  fees  are  nominal  and 
intended  to  discoiuage  frivolous 
applications. 

5.  The  requirements  of  this  notice  and 
previous  Federal  Register  notices  at  67 
FR  12042  (March  18,  2002)  and  at  67  FR 
36017  (May  22,  2002)  apply  to  the  $783 
million  grant  funded  under  the  2002 
Supplemental  Appropriations  Act  for 
Further  Recovery  From  and  Response  to 
Terrorist  Attacks  on  the  United  States 
(Pub.  L.  107-206,  approved  August  2, 
2002). 

Section  434  of  Public  Law  107-73 
requires  HUD  to  publish  these  waivers 
in  the  Federal  Register  no  later  than  five 
days  before  their  effective  date.  The 
effective  date  of  these  waivers  is  May 
21,  2003. 


Dated:  May  12,  2003. 

Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  03-12207  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Environmental  Assessment  on 
ttie  Proposal  To  Establish  Operational/ 
Experimental  General  Swan  Hunting 
Seasons  in  the  Pacific  Flyway 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  a  Draft  Environmental  Assessment 
on  the  Continuation  of  General  Swan 
Himting  Seasons  in  Portions  of  the 
Pacific  Flyway  is  available  for  public 
review.  Comments  and  suggestions  are 
requested. 

DATES:  You  must  submit  comments  on 
the  Draft  Environmental  Assessment  by 
June  16,  2003. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Assessment  (DEA)  can 
be  obtained  by  writing  to  Robert  Trost, 
Pacific  Flyway  Representative,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Migratory  Bird  Management,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181.  The  DEA  may  also  be  viewed  via 
the  Fish  and  Wildlife  Service  Home 
Page  at  http://migratorybirds.fws.gov. 
Written  comments  can  be  Jent  to  the 
address  above.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  public  record.  You 
may  inspect  comments  during  normal 
business  hoiu-s  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Trost,  Pacific  Flyway 
Representative,  (503)  231-6162. 
SUPPLEMENTARY  INFORMATION:  The  DEA 
includes  a  review  of  the  5-year 
experimental  general  swan  hunting 
seasons  that  took  place  from  1995  to 
2000,  as  well  as  a  summary  of  the 
results  of  subsequent  2000-02  hunting 
seasons.  Information  from  the  most 
recent  breeding  and  wintering 
populations  surveys  is  also  included  in 
the  new  DEA.  Three  alternatives  are 
proposed  to  address  the  futiire  of 
operational  swan  hunting  seasons  in 
Utah,  Nevada,  and  the  Pacific  Fl3rway 
portion  of  Montana.  The  issuance  of  a 
new  DEA  fulfills  the  Service 
commitment  to  assess  the  Pacific 
Flyway  swan  seasons  at  the  end  of  the 
2002-03  hunting  season  as  established 


in  the  most  recent  DEA  on  the  issue,  the 
availability  of  which  was  announced  in 
the  April  25,  2001,  Federal  Register  (66 
FR  20828).  The  DEA  focuses  on  the 
issue  of  whether  or  not  to  establish  an 
operational  approach  for  swan  hunting. 
Related  efforts  to  address  population 
status  and  distributional  concerns 
regarding  the  Rocky  Mountain 
Population  of  tnompeter  swans  are  also 
discussed.  Three  alternatives,  including 
the  proposed  action,  are  considered. 

Dated:  April  30,  2003. 
Matt  Hogan, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-12343  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  43ia-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-05(M)2-5101-ER-F331;  N-75493,  N- 
75471,  N-75472,  N-75474,  N-75475,N- 
75476,  N-75477] 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
Ivanpah  Energy  Center 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Availability  (NOA)  of 
the  Final  Environmental  Impact 
Statement  (FEIS)  for  Ivanpah  Energy 
Center  (Ivanpah);  and  to  announce 
locations  where  copies  of  the  FEIS  can 
be  obtained  for  reading. 

SUMMARY:  Pursuant  to  Section  102  (2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  a  FEIS  has  been 
prepared  by  the  Bureau  of  Land 
Management  (BLM),  Las  Vegas  Field 
Office  for  Ivanpah.  Western  Area  Power 
Administration  (WAPA)  is  a  cooperating 
agency.  The  FEIS  was  prepared  to 
analyze  the  impacts  of  issuing  rights-of- 
way  for  a  gas-fired  electric  power  plant 
and  ancillary  facilities  (including, 
electric  transmission  lines, 
interconnection  at  WAPA's  Mead 
substation,  electric  substations,  water 
pipeline,  access  roads,  and 
telecommunication  facilities). 
DATES:  A  30-day  availability  period  will 
start  when  the  Environmental  Protection 
Agency  publishes  their  NOA  and  filing 
of  the  FEIS  in  the  Federal  Register. 
Upon  completion  of  the  30-day 
availability  period,  the  BLM  will 
respond  to  all  comments  received  on  the 
FEIS  and  then  will  issue  a  Record  of 
Decision  (ROD).  The  local  media  virill 
annoimce  the  ROD.  Copies  of  the  ROD 
will  be  sent  to  those  who  requested  a 
copy,  made  substantive  comments,  or 
those  known  to  have  expressed  a  strong 
interest  in  the  project. 
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ADDRESSES:  Public  reading  copies  of  the 
FEIS  will  be  available  for  reading  at 
public  libraries  located  at  the  following 
addresses: 

•  650  West  Quartz  Avenue,  Sandy 
Valley,  NV 

•  365  West  San  Pedro,  Goodsprings, 
NV 

•  4280  South  Jones  Blvd.,  Las  Vegas, 
NV 

A  limited  number  of  copies  of  the 
dociunent  v\rill  be  available  at  the 
following  BLM  and  WAPA  offices: 

•  Bureau  of  Land  Management, 
Nevada  State  Office,  1340  Financial 
Blvd.,  Reno,  NV 

•  Bureau  of  Land  Management,  Las 
Vegas  Field  Office,  4701  Torrey  Pines 
Drive,  Las  Vegas,  NV 

•  Western  Area  Power 
Administration,  Corporate  Service 
Office,  A7400,  12155  West  Alameda 
Parkway,  Lakewood,  CO 

•  Western  Area  Power 
Administration,  Desert  Southwest 
Regional  Office,  615  South  43rd 
Avenue,  Phoenix,  AZ 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Crockford,  Project  Manager,  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130-2301  or  Bureau  of 
Land  Management,  Farmington  Field 
Office,  1235  La  Plata  Highway,  Suite  A, 
Farmington,  NM  87401;  telephone  (505) 
599-6333,  cellular  telephone  (505)  486- 
4255. 

SUPPLEMENTARY  INFORMATION:  The  FEIS 
addresses  the  proposed  action  and  two 
alternatives. 

The  proposed  action  can  be 
summarized  as:  Constructing,  operating, 
and  maintaining  a  500  megawatt  gas- 
turbine  combined-cycle  power  plant  in 
the  Ivanpah  Valley,  approximately  20 
miles  south  of  Las  Vegas,  Nevada. 
Except  for  a  related  electric 
transmission  line,  the  proposed 
generating  facility  and  most  ancillary 
facilities  are  located  on  30-acres  of 
public  land  administered  by  the  BLM, 
in  the  MDBM,  T.  25  S.,  R.  58  E.,  sec.  1, 
and  T.  25  S..  R.  59  E.,  sec.  6.  The  facility 
would  use  a  refrigerated  air  system  to 
reduce  cooling  water  requirements 
normally  associated  with  combined- 
cycle  power  plants.  Power  generated 
from  Ivanpah  would  enter  the  southern 
Nevada  power  grid  through  WAPA's 
Mead  Substation,  in  Eldorado  Valley. 

The  proposed  plant  site  is  located  2.5- 
miles  southeast  of  the  town  of 
Goodsprings,  Nevada.  The  proposed 
action  includes  the  following  ancillary 
facilities:  a  12-inch  diameter  gas 
pipeline  interconnection  to  the  adjacent 
Kern  River  Gas  Transmission  (KRGT) 
gas  pipeline;  a  four-inch  diameter  water 


pipeline  originating  from  the  Southern 
Nevada  Correctional  Center  (SNCC)  in 
Jean,  Nevada,  to  supply  water  processed 
throiigh  a  planned  water  treatment 
facility  to  provide  process  water  for 
plant  operations;  a  telecommunications 
line;  a  230  kilovolt  (kV)  substation;  the 
following  230  kV  transmission  lines:  (1) 
Two  230  kV  lines  from  the  proposed 
Ivanpah  Substation  to  the  Pahnimp- 
Mead  230  kV  line  corridor;  (2)  a  43-mile 
230  kV  line  from  the  Ivanpah  Substation 
to  the  WAPA  Mead  Substation,  in 
Eldorado  Valley,  Nevada;  and  (3)  two 
230  kV  lines  from  the  Ivanpah 
Substation  to  the  Table  Mountain 
Substation  and  Valley  Electric 
Association's  Pahnmip-Mead 
Transmission  Line;  and  the  following 
fiber  optic  lines:  (1)  An  optical-fiber 
ground  wire  (OPGW)  shield  wire  as  an 
integral  part  of  the  Ivanpah-Mead  #2 
transmission  line;  and  (2)  an  OPGW  as 
an  integral  part  of  the  Table  Moimtain- 
Ivanpah  #1  transmission  line.  Access  to 
Ivanpah  would  be  via  an  existing, 
unimproved  road  connected  to  State 
Highway  161. 

An  alternative  plant  site,  located  in 
Primm,  Nevada,  would  be  co-located 
with  the  Reliant  Bighorn  Power  Plant 
(Bighorn),  on  a  30-acre  parcel  on  private 
property.  Ancillary  facilities  to  the 
alternative  plant  site  includes:  An  11 
mile  long  water  supply  pipeline  from 
SNCC  to  the  power  plant;  a  40-mile  long 
transmission  line  to  interconnect  the 
plant  to  the  WAPA  Mead  Substation; 
approximately  14  miles  of  transmission 
lines  to  interconnect  the  facility  to  the 
'  proposed  Table  Mountain  Substation 
and  the  Valley  Electric  Association's 
Pahrump-Mead  transmission  line;  a  3.2- 
mile  natiural  gas  pipeline  connecting  to 
KRGT  natiiral  gas  pipeline;  use  of 
existing  access  roads;  and 
telecommunications  facilities.  This  is 
the  Agencies'  Preferred  Alternative. 
However,  this  site  is  presently 
unavailable  due  to  some  business 
considerations  that  the  owners  of,the 
Bighorn  site  have  yet  to  make. 

The  plant  will  require  approximately 
22  months  for  construction.  The  plant 
will  be  built  to  operate  continuously, 
except  for  semi-annual  maintenance 
shutdowns,  with  a  projected  40-year 
life.  Power  will  be  sold  into  the 
commercial  power  markets  of  Nevada, 
California,  and  Arizona. 

Under  the  No  Action  Alternative, 
BLM  would  not  issue  right-of-way 
grants  for  the  Ivanpah  Energy  Center 
and  ancillary  facilities.  The  project 
including  the  power  plant,  electric 
transmission  lines,  substation 
interconnection,  electric  substations, 
water  pipeline,  access  road, 
telecommuniccktion  facilities,  and 


temporary  use  areas  would  not  be 
constructed.  The  area  proposed  for 
Ivanpah  Energy  Center  would  remain 
undeveloped.  An  identified  energy  need 
would  not  be  met  by  this  alternative. 
Public  participation  is  encouraged 
throughout  processing  of  this  project. 
Comments  presented  throughout  the 
process  will  be  considered. 

Dated:  March  5,  2003. 
Mark  T.  Morse, 

Field  Manager. 

[FR  Doc.  03-12131  Filed  5-15-03;  8:45  am) 

BILUNG  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-6350-OS;  GP-2-0236] 

Notice  Of  availability  for  the  Draft 
Upper  Klamath  River  Management 
Plan/  Environmental  Impact  Statement 
and  Resource  Management  Plan 
Amendments 

ACTION:  Notice  of  availability  for  the 
Draft  Upper  Klamath  River  Management 
Plan/  Environmental  Impact  Statement 
and  Resource  Management  Plan 
Amendments  (River  Plan/DEIS). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Environmental 
Policy  Act  (NEPA),  this  document 
provides  notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  make  the 
River  Plan/DEIS  available  for  public 
review  and  comment.  This  plan 
encompasses  portions  of  the  upper 
Klamath  River  in  southern  Oregon  and 
northern  California.  This  plan  will 
provide  direction  for  management  of  the 
public  lands  within  the  planning  area 
for  at  least  15  to  20  years  after  the  plan 
is  completed.  A  decision  on  this  DEIS 
will  be  signed  by  the  State  Directors  of 
Oregon/Washington  and  California,  and 
will  amend  both  the  BLM  Klamath  Falls 
Resoiux;e  Area  (Oregon),  and  the 
Redding  (California)  Resource 
Management  Plans. 

The  Wild  and  Scenic  Rivers  Act 
requires  a  management  plan  be 
completed  for  a  designated  wild  and 
scenic  river,  and  State  Scenic  Waterway. 
Within  Oregon,  the  State  of  Oregon 
designated  an  ll-ipile  segment  of  the 
Klamath  River  a  State  Scenic  Waterway 
in  1988.  In  addition,  at  the  request  of 
the  Governor  of  Oregon,  the  Klamath 
River  was  designated  as  a  Scenic  River 
(part  of  the  Wild  and  Scenic  Rivers 
system),  by  the  Secretary  of  the  Interior 
in  1994.  In  California,  the  segment  of 
the  Klamath  River  within  the  planning 
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area  was  determined  to  be  eligible  for 
inclusion  as  a  scenic  river  under  the 
Wild  and  Scenic  River  Act,  and  is 
currently  under  interim  protective 
management  until  a  designation 
decision  is  made.  This  plan  considers 
management  of  land  both  within  and 
adjacent  to  the  scenic  river  corridor.  The 
plan  is  being  developed  jointly  by  the 
BLM  Lakeview  District  (Klamath  Falls 
Resource  Area),  Oregon,  and  the 
Redding  Resource  Area,  California.  The 
Oregon  Parks  and  Recreation 
Department  is  a  cooperating  agency  in 
the  development  of  this  DEIS  and  has 
developed  proposed  administrative 
rules  in  the  river  management  plan  for 
private  lands  that  occur  within  the  State 
Scenic  Waterway. 

The  BLM  has  coordinated  closely 
with  nimierous  interested  parties  to 
identify  the  various  management  actions 
and  alternatives  that  are  best  suited  to 
the  needs  of  the  resources  and  has 
considered  the  input  from  the  public. 
This  notice  initiates  the  public  review 
process  on  the  River  Plan/DEIS.  The 
public  is  invited  to  review  and  comment 
on  the  range  and  adequacy  of  the  draft 
alternatives  and  associated 
environmental  effects. 
DATES:  The  comment  period  will  end  90 
days  after  publication  of  the 
Environmental  Protection  Agency's 
Notice  of  Availability  of  this  River 
Management  Plan  and  Draft 
Environmental  Impact  Statement  in  the 
Federal  Register.  All  individuals, 
organizations,  agencies,  and  tribes  with 
a  known  interest  in  this  planning  effort 
have  been  offered  a  copy  of  the 
document  for  review.  Docimients  may 
also  be  examined  at  the  Klamath  Falls 
Resource  Area  office,  2795  Anderson 
Avenue,. Building  25,  Klamath  Falls, 
Oregon.  97603,  at  local  libraries,  and  on 
the  Web  site:  http://www.or.blm.gov/ 
Lakeview/kfra/index.htm . 

Public  Participation 

Public  meetings  will  be  held  during 
the  comment  period.  In  order  to  ensure 
local  community  participation  and 
input,  public  meetings  will  be  held  in 
Klamath  Falls,  Oregon,  Yreka, 
California,  and  Copco,  California. 
Specific  dates  and  locations  of  meetings 
and  comment  deadlines  will  be 
announced  through  the  local  news 
media,  newsletters  and  the  BLM  web 
site.  At  least  15  days  public  notice  will 
be  given  for  activities  where  the  public 
is  invited  to  attend. 

Comments  on  the  River  Plan/DEIS 
should  be  received  on  or  before  the  end 
of  the  comment  period  at  the  address 
listed  below.  For  comments  to  be  most 
helpful,  they  shoidd  relate  to  specific 
concerns  or  conflicts  that  can  be 


addressed  by  the  BLM.  These  concerns 
must  also  be  able  to  be  resolved  through 
this  planning  process.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (8  a.m.  to  5  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS,  or  other  related  documents. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES  FOR  COMMENTS:  Written 
conmients  should  be  sent  to  Teresa  A. 
Rami,  Field  Manager,  Bureau  of  Land 
Management,  2795  Anderson  Ave., 
Building  25,  Klamath  Falls,  Oregon 
97603.  Comments  may  also  be  e-mailed 
to:  krmp@or.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Larry  Frazier,  Project  Leader  (541-883- 
6916),  or  email  your  request  to: 
krmp@or.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  total 
planning  area  encompasses 
approximately  20,000  acres  of  land  in 
Oregon  and  California.  At  the  written 
request  of  PacifiCorp,  the  major  private 
landowner  within  the  river  corridor, 
approximately  6,000  acres  of  their 
private  lands,  primarily  located  within 
the  California  portion  of  the  planning 
area,  have  been  considered  in  this  plan. 
PacifiCorp  is  considering  several 
management  options  for  the  lands  that 
are  surplus  to  their  needs  for  power 
production.  Among  these  options  are  a 
long-term  cooperative  management 
agreement  with  BLM,  and  sale  or  other 
form  of  disposal  of  their  lands. The  River 
Plan/DEIS  considers  and  analyzes  four 
alternatives  including  the  No  Action 
alternative.  These  alternatives  have  been 
developed  based  on  public  input  during 
and  following  initial  scoping,  and 
numerous  meetings  with  local 
governments,  tribes  and  the  Upper 
Basin  Subcommittee  of  the  Klamath 
Provincial  Advisory  Committee 
(Klamath  PAC).  The  alternatives  provide 
for  variable  levels  of  maintenance  or 
enhancement  of  resource  values  and 
propose  a  wide  array  of  alternative  land 


management  actions.  The  "Preferred" 
Alternative  proposes  actions  to  enhance 
the  values  identified  in  the  Wild  and 
Scenic  River  designation  and  restore 
natural  resources  that  are  in  a  degraded 
condition,  while  minimizing  resource 
management  conflicts  with  recreation 
use.  A  final  envirorunental  impact 
statement  and  proposed  Klamath  River 
Management  Plan  is  expected  to  be 
available  for  public  review  in  mid-2003. 

Dated:  May  5,  2003. 
Teresa  A.  Rami, 

Field  Manager.  Klamath  Falls  Resource  Area. 
(PR  Doc.  03-11630  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-169-1610-DU] 

Notice  of  Public  Meeting,  Carrizo  Plain 
National  Monument 
AdvisoryCom  m  ittee 


ACTION:  Meeting  notice. 


SUMMARY:  In  accordance -with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  National 
Monument  Advisory  Committee  for  the 
Carrizo  Plain  National  Monument  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
Saturday,  June  7,  2003  at  the  Carrisa 
Plains  Elementary  School,  State 
Highway  58,  near  California  Valley  and 
Simmler,  CA,  beginning  at  10  a.m.  and 
continuing  until  5  p.m.  There  will  be  a 
public  comment  period  from  3  p.m. 
until  4  p.m. 

SUPPLEMENTARY  INFORMATION:  The  nine- 
member  Carrizo  Plain  National 
Monument  Advisory  Committee  advises 
the  Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  public  land  issues  associated 
with  public  land  management  in  the 
Carrizo  Plain  National  Monument  in 
central  California.  At  this  meeting, 
monument  staff  will  be  presenting  a 
progress  report  on  the  new  Carrizo  Plain 
National  Monument  Resource         ^ 
Management  Plan,  including 
alternatives.  The  meeting  is  open  to  the 
public.  The  public  may  present  written 
comments  to  the  committee  and  time 
will  be  allocated  for  hearing  public 
coinments.  Depending  on  the  number  of 
persons  wishing  to  comment  and  the 
time  available,  the  time  for  individual 
oral  comments  may  be  limited. 
Individuals  who  plan  to  attend  and 
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need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  the  BLM  as  indicated  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Braun,  Carrizo  Plain  National 
Monument  Manager,  3801  Pegasus 
Drive,  Bakersfield,  CA  93308,  telephone 
(661) 391-6119. 

Dated:  May  9,  2003. 
John  Dealing, 

Public  Affairs  Specialist. 

[PR  Doc.  03-12212  Filed  5-15-03:  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement, 
Personal  Watercraft  Rule-Making,  Glen 
Canyon  National  RecreatkMi  Area, 
Arizona  and  Utah 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  Enviroimiental  Impact  Statement, 
Personal  Watercraft  Ride-Making,  Glen 
Canyon  National  Recreation  Area. 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub  L.  91-190,  as  amended)  and 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  part  1500-1508), 
the  National  Park  Service  (NPS), 
Department  of  the  Interior,  annoimces 
the  availability  of  the  Final 
Environmental  Impact  Statement  (FEIS), 
Personal  Watercraft  (PWC)  Rule-Making, 
Glen  Canyon  National  Recreation  Area 
(NRA),  Arizona  and  Utah.  The  FEIS 
assesses  the  potential  impacts  of  PWC 
use  for  Glen  Canyon  NRA.  The  FEIS 
describes  and  analyzes  three 
alternatives  to  manage  PWC  on  Lake 
Powell  to  provide  for  the  long-term 
protection  of  park  resources  while 
allowing  a  range  of  recreational 
opportunities  to  support  visitor  needs. 
Each  alternative  identifies  proposed 
actions  related  to  visitor  use  zones  and 
accessible  developed  areas,  facilities 
and  recreatioiial  services,  visitor  safety 
and  conflicts,  resource  protection,  and 
park  operations. 

The  FEIS  will  be  used  to  make 
reasoned  decisions  about  whether  to 
continue  PWC  use  at  Glen  Canyon  NRA. 
The  NPS  determination  will  be  based  on 
the  unit's  enabling  statute,  mission, 
management  objectives,  resources, 
values,  and  other  uses,  as  well  as 
impacts  from  PWC  on  the  unit. 
Consistent  with  Bluewater  Network  v. 
Stanton,  No.  CV002093  (D.D.C.  2000) 
and  the  settlement  agreement  approved 


by  the  court  on  April  11,  2001,  the  FEIS 
includes  an  evaluation  of  various  PWC 
use  alternatives  to  determine  their 
effects  on  water  quality,  air  quality,  the 
soundscape,  wildlife,  wildlife  habitat, 
shoreline  vegetation,  visitor  conflicts, 
safety,  and  other  appropriate  topics. 

Public  meetings  were  initiated  in 
August  2001  to  solicit  early  input  into 
the  scope  and  range  of  issues  to  be 
analyzed.  A  notice  of  intent  aimouncing 
the  decision  to  prepare  the 
environmental  impact  statement  was 
published  in  the  Federal  Register  on 
August  1,  2001.  Scoping  comments 
continued  to  be  accepted  and 
considered  within  the  planning  process. 

During  this  comment  period,  tne  NPS 
facilitated  several  hundred  discussions 
and  briefings  with  congressional 
delegations,  local  elected  officials,  tribal 
representatives,  public  service 
organizations,  educational  institutions, 
and  other  interested  members  of  the 
public.  Over  3,500  letters  and  e-mail 
messages  concerning  PWC  use  on  Lake 
Powell  were  received.  The  major  issues 
raised  during  this  period  are 
summarized  in  Chapter  1,  Purpose  of 
and  Need  for  Action. 

The  FEIS  includes  two  "action" 
alternatives  and  one  "no  action" 
(existing  conditions)  alternative.  Under 
each  of  the  action  alternatives,  a  Special 
Regulation  would  be  promulgated  to 
address  the  continued  use  of  PWC  in  the 
NRA,  in  accordance  with  the  settlement 
agreement  signed  by  the  United  States 
District  Court  for  the  District  of 
Columbia  on  April  11,  2001.  Tills 
agreement  between  the  NPS  and 
Bluewater  Network  requires  all  park 
imits  wishing  to  continue  PWC  use  to 
promidgate  special  regidations  after  an 
environmental  analysis  is  conducted  in 
accordance  with  the  1969  National 
Environmental  Policy  Act. 

The  alternatives  presented  in  the  draft 
environmental  impact  statement  (DEIS) 
were  modified  in  the  FEIS  in  response 
to  over  30,000  public  and  agency 
coinments  received  on  the  DEIS.  The 
primary  modifications  to  Alternatives  A 
and  B  include  conducting  a  3 -year  pilot 
study  to  identify  and  develop  conflict 
resolution  techniques  and  preparing  a 
comprehensive  lake  management  plan 
to  address  all  uses  of  Lake  Powell. 
Additionally,  Alternative  B  was 
modified  to  include  compliance  with 
2006  emission  standards  (described 
below)  and  with  more  geographic 
restrictions.  The  alternatives  in  the  FEIS 
are  summarized  as  follows. 

Alternative  A,  Continue  PWC  Use  as 
Currently  Managed  imder  a  Special 
Regidation,  would  allow  PWC  use 
identical  to  that  before  September  2002 
under  a  special  regulation.  PWC  use 


would  be  authorized  for  all  areas  of  the 
recreation  area  above  Glen  Canyon  Dam 
except  where  prohibited  by  the 
Superintendent's  Compendium,  2002. 
Alternative  A  would  also  include  a  3- 
year  pilot  study  to  identify  the 
techniques  and  area  restrictions  that 
would  be  most  efffective  in  reducing 
visitor  conflicts.  The  pilot  study  would 
support  the  development  of  a 
comprehensive  lake  management  plan 
which  would  consider  all  activities  on 
Lake  Powell,  including  the  potential 
impacts  of  all  watercraft,  to  better 
protect  recreation  area  resources, 
improve  visitor  safety,  and  reduce 
conflicts. 

Alternative  B  (the  modified  preferred 
alternative).  Promulgate  a  Special 
Regidation  to  Continue  PWC  Use  with 
Additional  Management  Restrictions,  '■ 
wouid  be  similar  to  Alternative  A.       I 
However,  it  would  include  additional  \ 
geographic  restrictions  on  PWC  use  in  ) 
portions  of  the  Colorado,  Escalante,     J 
Dirty  Devil,  and  San  Juan  Rivers  to  /^ 
increase  protection  of  enviroimienta 
values  and  reduce  visitor  conflict  and 
would  implement  a  flat  wake  zone.  This 
alternative  would  also  require  that  PWC 
in  the  recreation  area  meet  the  2006  U.S. 
Environmental  Protection  Agency 
emissions  standards  by  the  end  of  2012 
and  in  subsequent  years.  PWC  not 
meeting  the  standards  would  no  longer 
be  permitted  to  operate  within  Glen 
Canyon  NRA  be^nning  in  2013.  In 
addition.  Alternative  B  also  would 
include  strategies  to  better  protect 
recreation  area  resoiut:es,  improve 
visitor  safety,  and  reduce  conflicts. 
These  strategies  woidd  include 
conducting  a  3-year  pUot  study  to 
identify  the  techniques  and  area 
restrictions  that  would  be  most  effective 
in  reducing  conflicts  and  preparing  a 
comprehensive  lake  management  plan 
addressing  all  uses. 

Under  Alternative  C.  No  Action  (PWC 
Use  Eliminated),  the  NPS  would  not 
take  action  to  promulgate  a  special 
regulation  that  woidd  allow  PWC  use. 
Therefore,  imder  the  provisions  of  the 
March  21,  2000  final  rule,  all  PWC  use 
would  be  permanently  eliminated  bom 
the  "recreation  area. 
DATES:  The  National  Park  Service  will 
execute  a  Record  of  Decision  (ROD)  no 
sooner  than  30  days  following 
publication  of  the  notice  of  availability 
of  the  Final  Environmental  Impact 
Statement  in  the  Federal  Register  by  the 
Environmental  Protection  Agency. 
ADDRESSES:  Information  will  lie 
available  for  public  review  at  the  Carl 
Hayden  Visitor  Center,  Glen  Canyon 
Dam,  1000  Hwy.  89,  Page,  Arizona 
86040.  (928)  608-6404,  in  the  office  of 
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the  Superintendent,  Park  Headquarters, 
691  Scenic  View  Drive,  Page,  Arizona 
86040,  (928)  608-6200,  and  at  the 
following  Web  site,  http://www.nps.gov/ 
glca/plan.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Wright,  Glen  Canyon  National 
Recreation  Area,  (928)  608-6272. 

Dated:  May  1.  2003. 
Karen  Wade, 

Director.  Intermountain  Region,  National 
Park  Service. 

(FR  Doc.  03-12341  Filed  5-15-03;  8:45  am] 
nUJNG  CODE  4312-EF-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore;  South 
Wellfleet,  Massachusetts;  Cape  Cod 
National  Seashore  Advisory 
Commission  Two  Hundred  Forty- 
SecoTKl  Meeting;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  vdll  be  held  on 
May  30,  2003. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
piu^ose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 

meeting  (April  4,  2€03) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Nickerson  Fellowship  Subcommittee 

5.  Superintendent's  Report 
Salt  Pond  Visitor  Center 
Sustainable  Practices 
Wetlands  Restoration 
Highlands  Center 
UMass/NPS  Outer  Cape  Study 
News  from  Washington 

6.  Old  Business 
Invasive  Species 

Dune  Shack  Subcommittee  Report 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 


The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  May  6,  2003. 
Maria  Burks, 

Superintendent. 

[FR  Doc.  03-12320  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4310-WV-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  26,  2003. 

Pursuant  to  section  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
imder  the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW,  2280, 
Washington,  DC  20240;  by  all  other 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,1201  Eye 
St.  NW,  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  Jime  2,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARKANSAS 

Woodruff  County 

Augusta  Memorial  Park  Historic 
Section.Bounded  by  Iris,  Rose,  Hough 
Drives  and  AR  33B,Augusta,  03000507 

FLORTOA 

Gulf  County 

Port  Theatre,  314  Reid  Ave.,Port  St.  Joe, 
03000508 

Leon  County 

Greenwood  Cemetery ,OId  Bainbridge 
Rd.  .Tallahassee.  03000510 


Orange  County 

1890  Windermere  School,113  W.  Seventh 
Ave., Windermere,  03000509 

NEW  YORK 

Livingston  County 

Kellogg,  J.  Francis,  House,255  Genesee 
St.. Avon,  03000511 

OKLAHOMA 

Cherokee  County 

Tahlequah  Carnegie  Library, 120  S. 
College.Tahlequah,  03000516 

Grady  County 

New  Hope  Baptist  Church,1202  S.  Shepherd 
St.,Chickasha,  03000515 

Payne  County 

Gushing  American  Legion  Building,212  S. 
Noble,Gushing,  03000514 

Pittsburg  County 

OKLA  Theater.ia  E.  Choctaw,McAlester, 
03000513 

Stephens  County 

Foreman,  W.T.,  House,814  W.  Oak 
Ave.  .Duncan,  03000512 

RHODE  ISLAND 

Kent  County 

Briggs,  Richard,  Farm,830  South  Rd.,East 
Greenwich,  03000517 

A  request  for  REMOVAL  has  been 
made  for  the  following  resources: 

MISSOURI 

Lafayette  County 

Eneberg,  John  F.,  House(Lexington  MRA)157 
N.  10th  St.Lexington,  93000551 

[FR  Doc.  03-12342  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4312-51-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  FY  2003  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 

Policing  Services,  U.S.  Department  of 

Justice. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  U.S.  Department  of 
Justice  Office  of  Community  Oriented 
Policing  Services  (COPS)  annoimces  the 
availability  of  Homeland  Security 
Overtime  Program  (HSOP)  grants  to  pay 
up  to  75  percent  of  anticipated  overtime 
costs  and  appropriate  fringe  benefits  for 
non-supervisory  sworn  personnel 
(above  and  beyond  what  is  currently 
budgeted,  or  will  be  budgeted  for 
overtime  during  the  grant  period). 
Funds  may  be  used  for  a  period  of  one 
year,  and  will  cover  up  to  75  percent  of 
a  department's  anticipated  overtime 
-costs  up  to  the  maximum  allowable 
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based  on  the  following  fimding  criteria. 
Law  Enforcement  agencies  can  apply  for 


funding  based  on  the  size  of  the     , 
population  they  serve  or  the  size  of  their 


current  budgeted  sworn  strength  at  the 
time  of  application. 


Agency  serving  populations: 


or      An  actual  sworn  force: 


Can  af^  for 
(dollars) 


Under  24,999 

From  25,000  to  49,999  .... 
From  50,000  to  99,999  .... 
From  100,000  to  249,999 
From  250,000  to  499,999 
From  500,000  to  999,999 
Over  1,000,000 


1-49  

50-99  

100-199  

200^99  

500-999  

1.000-1,999 
Above  2,000 


25,000 

50.000 

100,000 

250,000 

500,000 

1,000,000 

3.000.000 


A  minimum  25  percent  local  cash 
match,  paid  with  state  or  local  funds,  is 
required.  To  qualify  for  funding, 
overtime  must  be  accrued  after  the  grant 
award  start  date  and  must  supplement 
the  agency's  state  or  locally-funded 
officer  overtime  budgets.  Fimding  may 
be  used  once  the  anticipated  overtime 
begins  on  or  after  the  date  of  the  award, 
and  will  be  paid  over  the  course  of  the 
grant.  HSOP  grants  cannot  be  used  to 
reimburse  grantees  for  overtime 
expenditiu-es  that  occur  prior  to  the 
award  start  date.  All  policing  agencies 
with  primary  law  enforcement  authority 
are  eligible  to  apply  for  this  program. 
DATES:  The  priority  consideration 
deadline  for  Homeland  Security 
Overtime  Program  (HSOP)  funding  is 
postmarked  Jime  13,  2003.  The  second 
and  final  deadline  date  for  all  HSOP 
applications  is  postmarked  June  27, 
2003.  All  HSOP  applications  must  be 
postmarked  by  the  final  deadline  date  to 
be  eligible.  Applications  postmarked 
after  the  final  deadline  date  will  not  be 
considered.  All  grant  awards  are  subject 
to  the  availability  of  funds.  In  the  event 
that  HSOP  funding  requests  exceed 
available  grant  funds,  applications  may 
be  considered  in  subsequent  fiscal  years 
subject  to  the  availability  of  funding. 
Since  funding  is  limited  under  HSOP, 
we  encourage  interested  agencies  to 
apply  early. 

ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  additional 
information,  call  the  U.S.  Department  of 
Justice  Response  Center  at  1-800—421- 
6770.  The  HSOP  application  kit  and 
information  on  the  COPS  Office  are  also 
available  on  the  Internet  via  the  COPS 
Web  site  at:  www.cops.usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  of  this  nation. 


The  Homeland  Security  Overtime 
Program  (HSOP)  enables  interested 
agencies  to  supplement  their  current 
overtime  budget  through  federal  grants 
for  one  year.  HSOP  grants  can  be  used 
to  pay  officer  overtime  dining  homeland 
security  training  sessions  and  other  law 
enforcement  activities  that  are  designed 
to  assist  in  the  prevention  of  acts  of 
terrorism  and  other  violent  and  drug- 
related  crimes.  All  policing  agencies 
possessing  primary  law  enforcement 
authority  are  eligible  to  apply  for  this 
program. 

Grants  will  be  made  for  up  to  75 
percent  of  the  overtime  and  appropriate 
fringe  benefits  for  anticipated  overtime 
for  one  year,  up  to  the  maximum  based 
on  the  aforementioned  funding 
categories,  with  a  required  minimum  25 
percent  local  cash  match  to  be  paid  with 
state  or  local  funds.  The  use  of  federally 
funded  overtime  can  not  begin  until  on 
or  after  the  award  start  date.  Waiivers  of 
the  local  match  will  not  be  available  for 
grants  awarded  under  this  particular 
program. 

COPS  grant  funds  may  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  budgeted  and 
expended  for  overtime  in  the  absence  of 
the  grant.  Agencies  may  not  rely  on  the 
availability  of  HSOP  grant  funding  to 
reduce  the  amount  of  state  or  local 
funds  budgeted  and  expended  for  officer 
overtime  in  their  current  or  future 
budget  cycle.  In  other  words,  any 
federally  funded  overtime  must  be  in 
addition  to,  and  not  in  lieu  of,  overtime 
that  otherwise  would  have  been  locally 
budgeted  and  expended. 

An  award  under  the  COPS  Homeland 
Security  Overtime  Program  will  not 
afiect  the  consideration  of  an  agency's 
eligibility  for  a  grant  under  other  COPS 
programs. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this 
program  is  16.710. 


Dated:  April  25,  2003. 
Carl  R.  Peed, 

Director,  Office  of  Community  Oriented 
Policing  Services. 

[FR  Doc.  03-12213  Filed  5-15-03;  8:45  am) 
BILUNG  COOE  4410-AT-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— GE  Osmonics,  Inc. 

Notice  is  hereby  given  that,  on  April 
22,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  GE  Osmonics,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
natiu-e  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  GE  Osmonics,  Inc., 
Minnetonka,  MN;  and  SmithKline 
Beecham  Corporation,  King  of  Prussia, 
PA.  The  nature  and  objectives  of  the 
venture  are  to  develop  solvent- 
compatible  membranes  and  membrane 
systems  for  separations  in  the  food, 
pharmaceutical,  and  petrochemical 
industries.  The  activities  of  this  Joint 
Development  project  are  partially 
funded  by  an  award  from  the  Advanced 
Technology  Program,  National  Institute 
of  Standards  and  Technology,  U.S. 
Department  of  Commerce,  Award  # 
70NANB8H4028. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  03-12218  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  4410-1 1-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — Inter  Company 
Collaboration  for  Aids  Drug 
Development 

Notice  is  hereby  given  that,  on  April 
4,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Inter  Company 
Collaboration  for  AIDS  Drug 
Development  ("the  Collaboration")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  although  there  are  no  other 
changes  in  the  membership, 
Collaboration  member  Gilead  Sciences, 
Inc.  of  Foster  City,  CA,  has  acquired 
Collaboration  member  Triangle 
Pharmaceuticals,  Inc.  of  Durham,  NC  by 
merging  Triangle  with  a  wholly-owned 
subsidiary  of  Gilead. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Inter 
Company  Collaboration  for  AIDS  Drug 
Development  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  27, 1993,  Inter  Company 
Collaboration  for  AIDS  Drug 
Development  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  6, 1993  (58  FR  36223). 

The  last  notification  was  filed  with 
the  Department  on  November  8.  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  of  February  15,  2002  (67  FR  7201). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-12219  Filed  5-15-03;  8:45  am] 
BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Open  Mobile  Alliance 

Notice  is  hereby  given  that,  on  April 
7,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Open  Mobile 
Alliance  ("OMA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specific  circimistances. 
Specifically,  3G  LAB  Limited, 
Cambridge,  United  Kingdom;  724 
Solutions,  Inc.,  Toronto,  Ontario, 
Canada;  Actix  Ltd.,  London,  United 
Kingdom;  Ad  Vitam,  Pont-Du-Chateau, 
France;  AePona  Ltd.,  Belfast,  United 
Kingdom;  Appium  Technologies  AB, 
Malmo,  Sweden;  Appload  Nordic  AB, 
Stockholm,  Sweden;  Bechtel 
Telecommunications,  Frederick,  MD; 
Beep  Science  AS,  Oslo,  Norway;  British 
Telecommunications  PLC,  London, 
United  Kingdom;  Cap  Gemini  Ernst  & 
Yoimg,  Paris,  France;  Cash-U  Mobile 
Technologies  Ltd.,  Netanya,  Israel; 
CELLon  France  S.A.S.,  Le  mans  Cedex 
9,  France;  CellVision  AS,  Lysaker, 
Norway;  Coremedia  AG,  Hamburg, 
Germany;  Enea  Data  AB,  Taby,  Sweden; 
Fast  LinJc  Communication  Corp.,  Taipei, 
Taiwan;  FastMobile  Ltd,  Kent,  United 
Kingdom;  fg  microtec  GmbH,  Mvmich, 
Germany;  Huawei  Technologies  Co., Ltd, 
Shenzhen,  People's  Republic  of  China; 
IGEL  Co.,  Ltd.,  Tokyo,  Japan;  Innoace 
Co.,  Ltd.,  Seoul,  Republic  of  Korea; 
InterGrafx,  Pasadena,  CA;  M-Spatial 
Limited,  Cambridge,  United  Kingdom; 
Mapinfo  Corporation,  Troy,  NY; 
Microcell  SA,  Baar,  Switzerland;    • 
Miranet  AB,  Stockholm,  Sweden; 
MobiLab  Co.,  Ltd,  Daegu,  Korea;  Mobile 
Cohesion,  Belfast,  United  Kingdom; 
Mobitel  D.D.,  Ljubljana,  Slovenia; 
Monta Vista  Software,  Sunnyvalle,  CA; 
Musiwave,  Paris,  France;  Northstream 
AB,  Solna,  Sweden;  P-Cube  Ltd.,    , 
Herzliya,  Israel;  Red  Bend,  Rosh  Ha' 
ayin,  Israel;  SBC  Technology  Resources, 
Inc.,  Austin,  TX;  Smartner  Information 
Systems,  Ltd.,  Helsinki,  Finland; 
Starhub  Pte  Ltd,  Singapore,  Singapore; 
Synthesis  AG,  Zurich,  Switzerland; 
Telecordia  Technologies,  Inc., 
Morristown,  NJ;  Teltier  Technologies, 
Clark,  NJ;  Telus  Mobility,  Scarborough, 
Ontario,  Canada;  Tira  Wireless,  Toronto, 


Ontario,  Canada;  Ubiquity  Software 
Corporation,  Newport  South  Wales, 
United  Kingdom;  Ulticom,  Inc.,  Mt. 
Laurel,  NJ;  VengiTech,  Oulu,  Finland; 
Viair,  Inc.,  SeatUe,  WA;  Yomi  PLC, 
Jyvaskyla,  Finland;  ZTE  Corporation, 
Shenzhen,  People's  Republic  of  China; 
Inventec  Electronics  (Nanjing)  Co.,  Ltd., 
Nanjing,  People's  Republic  of  China; 
and  Infobank  Corporation,  Seoul, 
Republic  of  Korea  have  been  added  as 
parties  to  this  venture.  Ericsson  AB, 
Research  Triangle  Park,  NC  has  changed 
its  name  to  Ericsson.  Folio  WAP,  Inc., 
New  York,  NY  has  changed  its  name  to 
Folio wap.  Logica,  Dublin,  Ireland  has 
changed  its  name  to  LogicaCMG.  T- 
Motion  PLC,  London,  United  Kingdom 
has  changed  its  name  to  T-Mobile 
International  UK  Limited. 

The  following  companies  had  their 
memberships  cancelled:  ACL  Wireless 
Limited,  New  Delhi,  India;  Aether 
Systems,  Inc.,  Owings  Mills,  MD;  ATI 
Technologies  Inc.,  Thomhill,  Ontario, 
Canada;  BlueLabs  South  AB,  Malmo, 
Sweden;  Captaris,  Owings  Mills,  MD; 
CellPoint  AB,  Kista,  Sweden;  Comsys 
Commimications  and  Signal,  Herzelia, 
Israel;  Cybiko  Advanced  technologies, 
Bloomingdale,  IL;  CycleLogic  Mobile 
Solutions,  Miami,  FL;  Denso 
Corporation,  Kariya-shi,  Aichi-Ken, 
Japan;  dmates  as,  Oslo,  Norway; 
Documentum,  Inc.,  Pleasanton,  CA; 
EverlnTouch,  LTD,  Old  Coulsdon, 
Surrey,  United  Kingdom;  EWAP  Digital 
Systems  Co.,  LTD,  Beijing,  People's 
Republic  of  China;  Exomi  Oy,  Hemdon, 
VA;  Hillcast  Technologies  Inc.,  Austin, 
TX;  ICONA  s.p.a.,  Milan,  Italy;  Insignia 
Solutions  Inc.,  Fremont,  CA;  Locus 
Portal  Corporation,  Helsinki,  Finland; 
Malibu  Telecom  Oy,  Espoo,  Finland; 
MediaSolv.com,  Inc.,  San  Jose,  CA; 
Mercator  Partners,  LLC,  Concord,  MA; 
Mermit  Business  Applications  Oy, 
Espoo,  Finland;  Mobilespring,  New 
York,  NY;  Niragongo  Inc.,  Herzliya, 
Israel;  Nissan  Motor  Co.,  Ltd,  Kanagawa, 
Japan;  Racal  Instruments,  Slough, 
Berkshire,  United  Kingdom;  Rogers 
Wireless  Inc.,  Toronto,  Ontario,  Canada; 
Softbank  Mobile  Corp.,  Tokyo,  Japan; 
Starfish  Software,  Inc.,  Scotts  Valley, 
CA;  Tahoe  Networks,  San  Jose,  CA; 
Taral  Networks,  Inc.,  Kanata,  Ontario, 
Canada;  TeleMessage  Ltd.,  Petach 
Tikvah,  Israel;  Tircomtek  Co.,  Ltd., 
Seoul,  Republic  of  Korea;  Turkcell, 
Istanbul,  Turkey;  Unisys  Corporation, 
Piano,  TX;  VerdiSoft  Corporation,  Palo 
Alto,  CA;  Vimatix,  Inc.,  Wilmington, 
DE;  WDC  Solutions  Pvt  Ltd., 
Banagalore,  India;  whereonearth, 
London,  United  Kingdom;  and 


YesMobile  Taipei  Ltd,  Taipei  City, 
Taiwan. 

The  following  companies  have 
resigned:  Aspiro  AB,  Malmo,  Sweden; 
BSQUARECorporation,  Bellevue,  WA; 
Cellnext  Solutions  Limited,  New  Delhi, 
India;  Commtag  Limited,  Cambridge, 
United  Kingdom;  Cosilient 
Technologies  Corporation,  St.  John's 
Newfoimdland,  Canada;  J-Phone  Co., 
Ltd.,  Tokyo,  Japan;  Kalador 
Entertaiiunent  Inc.,  Delta,  British 
Columbia,  Canada;  M.I.M.T.  AB, 
Malmo,  Sweden;  Metrowalker  Ltd., 
Quarry  Bay,  Hong  Kong,  Hong  Kong- 
China;  NTRU  Cryptosystems,  Inc., 
Burlington,  MA;  Oksijen,  Teknoloji 
Gelistirme  ve  Bilisim,  Istanbul,  Turkey; 
Spirent  Commimications,  Inc., 
Eatontown,  NJ;  T-Mobile  International 
UK  Limited,  London,  United  Kingdom; 
T-Mobile  UK,  Borehamwood, 
Hertfordshire,  United  Kingdom;  T- 
Mobile  USA,  Bellevue.  WA;  Varetis  AG, 
Munich,  Germany;  and  Vizzavi — 
Europe,  London,  Ututed  Kingdom. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OMA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  18, 1998,  OMA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  31, 1998  (63  FR 
72333). 

The  last  notification  was  filed  with 
the  Department  on  January  16,  2003.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-12220  Filed  5-15-03;  8:45  am] 
BNXmO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh^ision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Open  SystemC  Initlathre 
(OSCI) 

Notice  is  hereby  given  that,  on  April 
22,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Open  SystemC 
Initiative  (OSCI)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 


were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Matsushita  Electric 
Industrial  Co.,  Ltd.,  Osaka,  JAPAN  has 
been  added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSCI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  9,  2001,  OSCI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  3,  2002  (67  FR  350). 

The  last  notification  was  filed  with 
the  Department  on  January  10,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  14,  2003  (68  FR  7613). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-12216  Filed  5-15-03;  8:45  am] 

BiLUNG  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

AntKrust  Dhrision 

Notice  Pursuant  to  ttte  National 
Cooperative  Research  and  Production 
Act  of  1993 — Service  Creation 
Community  (SCC) 

Notice  is  hereby  given  that,  on 
February  4,  2003,  pursuant  to  section 
6(a)  of  the  Nationed  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("die  Act"), 
Service  Creation  Community  (SCC)  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Accenture,  Dallas,  TX;  ADC 
Telecommunications,  Rumson,  NJ; 
AirFiber,  San  Diego,  CA;  American 
Management  Systems,  Fairfax,  VA; 
Array  Networks,  Campbell,  CA;  BT, 
Billericay,  United  Kingdom;  Convedia 
Corporation,  Vancouver,  British 
Columbia,  Canada;  Eureka  Soft,  Cedex, 
France;  Infonautics  Consulting,  Inc., 
Ramsey,  NJ;  Juniper  Networks, 
Sunnjrvale,  CA;  Kabira  Technologies, 


San  Rafael,  CA;  Maranti  Networks,  San 
Jose,  CA;  Microsoft  Corporation, 
Redmond,  WA;  Net.com,  Fremont,  CA; 
Olsen  Consulting,  Staten  Island,  NY; 
Oracle,  St.  Louis,  MO;  Paradyne,  Largo, 
FL;  Pingtel,  Wobum,  MA;  Polycom  Inc., 
Pleasanton,  CA;  Telechoice,  Dallas,  TX; 
Siemens,  Boca  Raton,  FL;  Tony  Fisch 
Consulting,  Los  Angeles,  CA;  and  Yipes, 
San  Francisco,  CA. 

The  nature  and  objectives  of  the 
venture  are  to  rapidly  build  and  deliver 
revenue-generating  applications, 
content,  and  network  services  to 
business  and  residential  consumers, 
enabling  the  service  provider  to  achieve 
a  faster  return  on  investment. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-12217  Filed  5-15-03;  8:45  am] 
BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  Compact  Council  for  the 
National  Crime  Prevention  and  Privacy 
Compact 

agency:  Federal  Bureau  of 

Investigation. 

ACTION:  Meeting  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Council  created  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far,  the  federal 
government  and  16  states  are  parties  to 
the  Compact  which  governs  the 
exchange  of  criminal  history  records  for 
licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  framework  for  the  establishment  of 
a  cooperative  federal-state  system  to 
exchange  such  records. 

The  United  States  Attorney  General 
appointed  15  persons  from  federal  and 
state  agencies  to  serve  on  the  Compact 
Coimcil.  The  Council  will  prescribe 
system  rules  and  procedures  for  the 
effective  and  proper  operation  of  the 
Interstate  Identification  Index  system. 

Matters  for  discussion  are  expected  to 
include:  (1)  Discussion  on  Noncriminal 
Justice  Outsourcing  Initiatives  and  the 
Development  of  a  Security  and 
Management  Control  Outsourcing 
Standard;  (2)  Release  of  Expunged 
Record  Data  from  State  Central 
Repositories;  (3)  Utilizing  the  Delayed 
Fingerprint  Submission  Rule  for 
Hazardous  Material  Endorsement 
Criminal  History  Record  Checks;  (4) 
Critique  on  the  Draft  Compliance 
(Sanctions)  Rule;  (5)  Comments  from  the 
November  2002  Federal  Register 
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Publication — Proposed  Dispute 
Adjudication  Rule;  (6)  Searching 
Federal  Civil  Fingerprint  Records  on 
Applicants  in  Positions  of  Trust;  (7) 
Extending  Federal  Civil  Criminal  Justice 
Applicant  Background  Investigation  to 
include  criminal  records  checks  of 
Friends,  Relatives  and  Associates. 
The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  Council  or  wishing  to  address 
this  session  of  the  Compact  Coimcil 
should  notify  Mr.  Todd  C.  Conmiodore 
at  (304)  625-2803,  at  least  24  hours 
prior  to  the  start  of  the  session.  The 
notification  should  contciin  the 
requestor's  name  and  corporate 
designation,  consumer  affiliation,  or 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  Requestors  will 
ordinarily  be  allowed  up  to  15  minutes 
to  present  a  topic. 

DATES  AND  TIMES:  The  Compact  Council 
will  meet  in  open  session  from  9  a.m. 
until  5  p.m.,  on  Jime  24-25,  2003. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn  Sunspree  Resort,  315 
Yellowstone  Avenue,  West  Yellowstone, 
Montana,  telephone  (406)  646-7365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Mr.  Todd 
C.  Conunodore,  FBI  Compact  Officer, 
Compact  Council  Office,  Module  C3, 
1000  Custer  Hollow  Road,  Clarksburg, 
West  Virginia  26306-0148,  telephone 
(304)  625-2803,  facsimile  (304)  625- 
5388. 

Dated:  April  4,  2003. 
Monte  C.  Strait, 

Section  Chief,  Programs  Development 
Section,  Criminal  Justice  Information  Services 
Division,  Federal  Bureau  of  Investigation. 
[FR  Doc.  03-12287  Filed  5-15-03;  8:45  am] 

BILLING  CODE  4410-03-« 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OiMB  Review; 
Comment  Request 

May  5,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 


calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
King.Danin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  the 
Department  of  Labor,  Departmental 
Manager,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  Departmental 
Management. 

Title:  Customer  Satisfaction  Surveys 
and  Conference  Evaluations  Generic 
Clearance. 

OMB  Number:  1225-0059. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government; State,  Local,  or 
Tribal  government; 

Total  Respondents:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  78,000  for  an  estimated  total  of 
198,503. 

Frequency:  On  occasion. 

Annual  Responses:  Varies  by  survey/ 
evaluation;  may  range  from  as  few  as  10 
to  over  78,000  for  an  estimated  total  of 
198,503. 

Average  Time  Per  Response:  Varies  by 
survey/evaluation  with  an  average  of  3 
minutes  per  customer  survey  or 
conference  evaluation. 

Total  Burden  Hours:  9,925. 

Total  Burden  Cost  (capital/startup): 
SO. 


Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Description:  The  Department  of  Labor 
is  seeking  OMB  approval  to  continue 
conducting  a  variety  of  voluntary 
customer  satisfaction  sm^eys  and 
conference  evaluations,  which  will  be 
specifically  designed  to  gather 
information  from  a  customer's 
perspective  as  prescribed  by  E.O.  12862, 
Setting  Customer  Satisfaction 
Standards,  September  11, 1993. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-12292  Filed  5-15-03;  8:45  am] 

BILUNG  COOE  4510-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  5,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain,  contact  Darrin  King  on 
202-693-4129  (this  is  not  a  total-free 
number)  or  E-Mail: 
King.Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  writhin  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Qualification  and  Certification 
Program. 

OMB  Number:  1 219-0069. 

Type  of  response:  Reporting. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  684. 

Annual  Responses:  684. 

Average  Response  Time:  10  minutes. 

Total  Burden  Hours:  114. 

Total  Aimualized  Capital/startup 
Costs:  $0. 

Total  Annual  (operating/ 
maintaining):  $253. 

Description:  30  CFR  75.100,  75.155, 
77.100,  and  77.105  require  persons 
performing  tasks  and  certain  required 
examinations  at  coal  mines  which  are 
related  to  miner  safety  and  health,  and 
which  required  specialized  experience, 
are  required  to  be  either  "certified"  or 
"qualified."  The  regulations  recognize 
State  certification  and  qualification 
programs.  However,  where  state 
programs  are  not  available,  under  the 
Mine  Act  and  MSHA  standards,  the 
Secretary  may  certify  and  qualify 
persons  for  as  long  as  they  continue  to 
satisfy  the  requirements  needed  to 
obtain  the  certification  or  qualification, 
fulfill  any  applicable  retraining 


requirements,  and  remain  employed  at 
the  same  mine  or  by  the  same 
independent  contractor.  MSHA  Forms 
5000-4  and  5000-7  provide  the  coal 
mining  industry  with  a  standardized 
reporting  format  that  expedites  the 
certification  process  while  ensuring 
compliance  with  the  regulation.  The 
information  provided  on  the  forms 
enables  the  Secretary  of  Labor's 
delegate — MSHA,  Qualification  and 
Certification  Unit — ^to  determine  if  the 
applicants  satisfy  the  requirements  to 
obtain  the  certification  or  qualification. 
MSHA  is  presently  in  the  process  of 
streamlining  its  Forms.  Forms  5000-4 
and  5000-7  will  be  combined  into  one 
form  5000-41  for  future  use  by  coal 
mine  operators.  MSHA  is  requesting 
approval  of  this  form. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-12293  Filed  5-15-03;  8:45  am] 

WLUNG  COOE  4510-43-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the' 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  proxided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  27,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  27, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  9tb  day  of 
May  2003. 
Terrence  Clark, 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  Instituted  Between  04/28/2003  and  05/02/2003] 


I 


TA-W 


Subject  firm  (petitioners) 


Location 


Date  of 

Date  of 

institution 

petition 

04/28/2003 

04/25/2003 

04/28/2003 

04/28/2003 

04/28/2003 

04/25/2003 

04/28/2003 

04/25/2003 

04/28/2003 

04/14/2003 

04/28/2003 

04/23/2003 

04/28/2003 

04/27/2003 

04/28/2003 

04/25/2003 

04/28/2003 

04/22/2003 

04/29/2003 

04/02/2003 

04/29/2003 

04/28/2003 

04/29/2003 

04/25/2003 

04/29/2003 

04/22/2003 

04/29/2003 

04/28/2003 

04/29/2003 

04/25/2003 

04/29/2003 

04/25/2003 

04/29/2003 

04/28/2003 

04/29/2003 

04/28/2003 

04/29/2003 

04/08/2003 

04/29/2003 

04/24/2003 

04/29/2003 

04/28/2003 

04/29/2003 

04/23/2003 

04/29/2003 

04/21/2003 

51^612 
51,613 
51,614 
51j615 
51.616 
51,617 
51.618 
51,619 
51,620 
51.621 
51,622 
51.623 
51,624 
51.625 
51.626 
51,627 
51.628 
51.629 
51.630 
51,631 
51.632 
51433 
51JQ34; 


Gillette  (Wrks) 

Autoliv  ASP,  Inc.  (Comp)  

Nevamar  Company  (Comp)  

Honeywell  Airframe  Systems  (Comp)  

Chandlers  (ME)  

Ebara  Solar,  Inc.  (Wkrs) 

Velan  Valve  Corporation  (lAM)  

Sterling  and  Adams  Bentwood  (Wkrs)  .... 
Fishing  Vessel  (F/V)  f^^isty  Dawn  (Comp) 

Stora  Enso  North  America  (Comp)  

Casco  Products  (lUE) 

Harman  Wisconsin,  Inc.  (Comp)  

Stream  International  (Wkrs)  

Motorola,  Inc.  (Wkrs) 

Avaya  (CO) 

Reliant  Manufacturing  (CO) 

Boeing  Aerospace  Operations  (CA) 

Ridgeway  Clocks  (Comp) 

J.C.  VIramontes,  Inc.  (Comp) 

Teleftex  Automotive  (Ml)  

Fishing  Vessel  (F/V)  Capt'n  Jay  (Wkrs)  .. 

Fishing  Vessel  (F/V)  Jackie  (Comp)  

;Ronakl  WassilHe  (Cpmp)  ..._i.> 


Boston,  MA 

Ogden,  UT 

Hampton,  SC  

ToRance,  CA  

Portlarid,  ME 

Belle  Vemon,  PA  .. 

Williston.  VT 

Lenoir,  NC  

King  Cove,  AK 

Wise.  Rapids,  Wl  .. 

Bridgeport,  CT  

Prairie  du  Chie,  Wl 

Silver  City,  NM 

Elgin,  IL 

Westminster,  CO  .. 

Longmont,  CO  

Long  Beach,  CA  ... 

Ridgeway,  VA 

El  Paso.  TX  

Hillsdale,  Ml  

Chlgnik,  AK 

Metlakatia,  AK  

New  Halen,  AK 
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Appendix— Continued 

[Petitions  Instituted  Between  04/28/2003  and  05/02/2003] 


TA-W 


Subject  finn  (petitioners) 


Location 


Date  of 

Date  of 

institution 

petition 

04/30/2003 

04/29/2003 

04/30/2003 

04/28/2003 

04/30/2003 

04/15/2003 

04/30/2003 

04/21/2003 

04/30/2003 

03/11/2003 

04/30/2003 

04/24/2003 

04/30/2003 

04/29/2003 

04/30/2003 

04/24/2003 

04/30/2003 

04/01/2003 

04/30/2003 

04/10/2003 

04/30/2003 

04/21/2003 

04/30/2003 

04/30/2003 

04/30/2003 

04/30/2003 

04/30/2003 

04/24/2003 

04/30/2003 

04/28/2003 

04/30/2003 

04/10/2003 

04/30/2003 

04/29/2003 

04/30/2003 

04/03/2003 

04/30/2003 

04/29/2003 

05/01/2003 

04/22/2003 

05/01/2003 

04/28/2003 

05/01/2003 

04/26/2003 

05/01/2003 

05/01/2003 

05/01/2003 

04/30/2003 

05/01/2003 

04/30/2003 

05/01/2003 

04/30/2003 

05/01/2003 

04/30/2003 

05/01/2003 

04/23/2003 

05/01/2003 

04/20/2003 

05/01/2003 

03/17/2003 

05/02/2003 

05/01/2003 

05/02/2003 

05/01/2003 

05/02/2003 

04/11/2003 

05/02/2003 

04/28/2003 

05/02/2003 

03/01/2003 

05/02/2003 

04/30/2003 

05/02/2003 

04/23/2003 

05/02/2003 

05/01/2003 

05/02/2003 

05/01/2003 

05/02/2003 

05/01/2003 

05/02/2003 

05/01/2003 

05/02/2003 

04/24/2003 

51,635 
51,636 
51,637 
51,638 
51,639 
51,640 
51,641 
51,642 
51,643 
51,644 
51,645 
51,646 

51,647 
51,648 
51,649 
51,650 
51,651 
51,652 
51,653 
51,654 
51,655 
51,656 
51 ,657 
51,658 
51,659 
51,660 
51,661 
51,662 
51,663 
51,664 
51,665 
51,666 
51,667 
51,668 
51,669 
51,670 
51.671 
51,672 
51,673 

51 .674 

51 .675 
51,676 


Rustler  Fish  Company  (Comp) 

Hess-Armaclad,  Inc.  (Comp)  

Mell  Trimming  Co.,  Inc.  (Comp)  

Keystone  Powdered  Metal  Co.  (Comp)  

Samuel  Strapping  (USWA) 

Gupta  Permold  Corporation  (Wkrs) 

TMD  Friction,  Inc.  (Comp)  

Sweet-Orr  (Wkrs) 

JLG  Industries,  Inc.  (Wkrs) 

Nichrin  Coupler  Tec.  (Wkrs) 

Koch  Nitrogen  (PACE) .'. 

Viasystems    Wire    Harness    Industries,    Inc. 
(Comp). 

Sanmina-SCI  Corporation  (Wkrs) 

US  Steel  (ICWUC) 

Pur  Water  Purification  (Comp)  

Mari<wins  Beauty  Products,  Inc.  (UFCW)  

Solectron  Global  Sen/ices  (OR)  

Siegel-Roberts  (Wkrs)  

Aid  Temporary  Services  (Wkrs)  

Tubelite,  Inc.  (Comp)  

Timeplex  LLC  (Wkrs) 

Springs  Industries  (Wkrs)  

Lucent  Technologies  (MA) 

Ellis  Hosiery  (Wkrs)  ^ 

Brookline,  Inc.  (Comp) 

Leonard  KunkIn  Associates  (Comp) ..'. , 

Preco  Electronics,  Inc.  (Comp)  

SDS  Services  (Wkrs) 

Anderson  Pattern,  Inc.  (lAMAW) 

Parker-Keeper  Inc.  (Wkrs) 

Cord  Master  Engineering  (Comp)  

Intemational  Terra  Cotta,  Inc.  (Comp)  

American  Candy  Co.  (Wkrs)  

Creative  Dyeing  Inc.  (Comp) 

Premcor  (Wkrs)  

Honeywell  (Comp)  

Hebron  Apparel  (Wkrs) 

GE  Industrial  Systems  (Comp) 

Suntron  Corporation  (Comp)  

Celeste  Industries  (MD) 

Aero-Motive  Company  (Wkrs)  

FA/  Eileen  J  II  (Wkrs)  


Haines,  AK 

Quincy,  PA 

New  Yori<,  NY 

St.  Mary's,  PA 

Winchester,  TN 

Pittsburgh,  PA 

Dublin,  VA 

Anniston,  AL  

McConnellsburg,  PA 

El  Paso,  TX  

Stertington,  LA 

Bucyms,  OH  

Wobum,  MA 

Granite  City,  IL  

Brooklyn  Pari<,  MN  . 

N.  Ariington,  NJ  

Hillsboro,  OR  

Porlageville,  MO  

Oscelo,  AR  

Reed  City,  Ml 

Hackensack,  NJ 

Lancaster,  SC 

N.  Andover,  MA  

Hickory,  NC  

Chariotte,  NC 

Sanderton,  PA  

Boise,  ID  

Danville,  KY 

Muskegon  Hts.,  Ml  .. 

Springfield,  KY 

North  Adams,  MA  .... 

Los  Angeles,  CA 

Selma,  AL 

Mt.  Holly,  NC  

Hartford,  IL 

El  Paso,  TX  

Cades,  SC  

Shreveport,  LA 

Phoenix,  AZ  

Easton,  MD  

Kalamazoo,  Ml 

Bethel,  AK 


(PR  Doc.  03-12291  Filed  5-15-03;  8:45  am) 

BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  in  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  27,  2003. 


Interested  persons  are  invited  to 
submit  vio'itten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  May  27, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  28th  day  of 
April,  2003. 

Teirence  Clark, 

Acting  Bisector,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  Instituted  Between  04/22/2003  and  04/25/2003] 


TA-W 

51,b43 

51,544 

51,545 

51,546 

51,547 

51,548 

51,549 

51,550 

51,551  

51,552 

51,553 

51,554 

51,555 

51,556 

51,557 

51,558 

51.559 

51560 

51,561  

51562 

51.563 

51564 

51,565 

51566 

51567 

51.568 

51,569 

51.570  .... 

51.571  

51572 

51573 

51574 

51575  .... 

51576  .... 

51577  .... 

51578  .... 

51.579  .... 

51.580  .... 

51581  .... 

51582  .... 
51583.... 
51584.... 
51585  .... 
51.586  .... 
51587  .... 

51.588  .... 

51.589  .... 

51.590  .... 

51.591  .... 
51592  .... 

51.593  .... 

51.594  .... 

51.595  .... 

51.596  .... 

51.597  .... 
51,598... 

51.599  .... 

51.600  .... 

51.601  .... 

51.602  .... 

51.603  .... 
51,604.... 
51,605  .... 
51.606... 

51.607  .... 

51.608  .... 
51,609.... 
51.610.... 
51,611  .... 


Subject  firm  (petitioners) 


Location 


Date  of 
institutk>n 


Date  of 
petitk>n 


Rexnord  Industries  (Comp)  

Paramount  Apparel  Intemational,  inc.  (Wkrs) 
Temple-Inland  Forest  Products  Corp.  (Comp) 
Fartey's  and  Sathers  Candy  Co.,  Inc.  (Comp) 

Datacard  Corporation  (Wkrs)  

Cypress  Semiconductor  (Wkrs) 

Virtual  Magk;  Animation,  Inc.  (Comp)  

Square  D  Company  (Comp) 

Comp-U-Solve  Intemational,  Inc.  (Comp)  

Celestica  (Comp) 

Arvin  Meritor  (Comp)  

Greenstxjro  Apparel  (Wkrs) 

BASF  Corporation  (Comp)  

Sylvan  America,  Inc.  (Wkrs) 

Agilent  Technok>gles  (Comp)  

Lexington  Fabrics,  Inc.  (Comp)  

Providence  Steel,  Inc.  (Comp)  

Brazeway,  Inc.  (Wkrs)  

Motorola  (Comp) 

Interflex  Group  (The)  (Wkrs)  

Omriglow  Corporation  (Comp)  

Alphabet  (Comp)  

ThyssenKmpp  Budd  (UAW)  

Silver  Bay  Logging,  Inc.  (Wkrs) 

BGF  Industries,  Inc.  (Comp) 

Wellington  Home  Products  (Comp) 

Arris  Group  (Wkrs)  , 

Lydall  Composite  Materials  (Wkrs)  

Shoals  Graphics  (Comp)  

Lonestar  Cutting  Servrces  (Wkrs)  

Agilent  Technologies  (Comp)  

Gator  Industries  (Wkrs)  

C  P  Shades  (Wkrs) 

Gait  Black  Warehouse  (Comp)  

ACS  (Comp)  

Earthlink,  Inc.  (Wkrs) 

Peavey  Electronk».  Inc.  (Wkrs)  

Plexus  (Wkrs)  

Keykert  USA,  Inc.  (Comp) 

Jagger  Brothers  (Comp) 

Lear  Corporatk>n  (Comp)  

General  Electric  Power  Systems  (Wkrs) 

Masonite  Intemational  (Wkrs)  

Solutia  (Wkrs)  

Nestle  Confectbns  and  Snacks  (RWDSU) 

Zachry  Construction  Corp.  (Wkrs) 

Oxford  Wire  and  Cable  Servkies  (Comp)  

Ansell  Protective  Clothing  (Comp)  

Fayscott  (Comp)  

Woodard,  LLC  (Comp)  

Draka  USA  (Wkrs) 

Jacobs  Textiles  (NJ) ; 

Paradise  Fisheries  (Comp) 

State  of  Alaska  Commercial  Fisheries  (Comp) 

F/V  Melina  (Comp)  

PCS  (Wkrs) 

TekSystems  (Wkrs)  

Wheatland  Tub  Co.  (USWA) 

Schroder  Boards  (Comp)  

Sara  Lee  Intimate  Apparel  (Comp)  

Sony  Semiconductor  (Wkrs) 

Nortel  Networi<s  (Wkrs)  

Daws  Manufacturing  Co.,  Inc.  (Comp) 

Descartes  US  HoWings  (Wkrs)  

Spk»r  Drivershaft  Mfg.,  Inc.  (UAW) 

Precision  Components  Corp.  (Comp)  

Motorola  (FLA) 

Asyst  Technologies  (Comp)  

National  Steel  Corp.  (Comp) 


Morganton,  NC  

Winona,  MO 

Mt.  Jewett,  PA  

New  Orieans,  LA  .... 
Minnetonka,  MN  :.... 
Colorado  Spgs.,  CO 
N.  Hollywood,  CA  ... 

Asheville,  NC 

Elgin,  IL 

Westminster.  CO  .... 

Loudon,  TN 

Greensboro,  AL  

Anderson,  SC  

KIttanning,  PA 

Colorado  Spgs.,  Co 

Ftorence,  AL  

Providence,  Rl 

Dewitt,  lA  

Tewksbury,  MA 

Ashland,  VA 

W.  Springfield,  MA  .. 

Mebane,  NC  

Philadelphia,  PA  

Wrangell,  AK 

South  Hill,  VA  

Washington,  GA  

Rockfalls,  IL 

Covington,  TN 

Ftorence,  AL  

El  Paso,  TX  

Loveland,  CO 

Hialeah,  FL  

Sausalito,  CA 

Bangor,  ME 

El  Paso,  TX  

Pasaderui,  CA  

Leaksville,  MS  

San  Diego,  CA 

Webberville,  Ml 

Springvale,  ME  

Traverse  City,  Ml  .... 

Bangor,  ME 

Listxxi  Falls,  ME 

Trenton,  Ml  

Fulton,  NY 

Natchez,  MS 

Oxford,  MS  

Thomasville,  NC  

Dexter,  ME 

Salisbury,  NC 

Schulkill  Haven,  PA 

Fennngton,  NJ  

Kodiak,  AK 

Nondalton,  AK  

CHd  Harbor,  AK  

North  Brook.  IL 

Edina,  MN 

Wheatland.  PA 

Bingen,  WA ...,. 

Woolwine,  VA  

San  Antonio,  TX  

Bohemia,  NY  

Parsons,  TN 

Pittsburgh,  PA 

Lima,  OH  

York,  PA  

Sunrise,  FL  

Williston,  VT 

Mishawaka,  IN  


04/22/2003 

04/22/2003 

04/22/2003 

04/22/2003  1 

04/22/2003 

04/22/2003  , 

04/22/2003 

04/22/2003  i 

04/22/2003  j 

04/22/2003  ] 

04/22/2003 

04/22/2003 

04/22/2003 

04/22/2003 

04/22/2003 

04/22/2003  ! 

04/22/2003  i 

04/22/2003  I 

04/22/2003  \ 

04/22/2003  , 

04/22/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/23/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/24/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 

04/25/2003 


04/21/2003 
04/15/2003 
04/14/2003 
04/18/2003 
04/18/2003 
04/15/2003 
04/18/2003 
04/21/2003 
04/15/2003 
04/21/2003 
04/09/2003 
04/21/2003 
04/21/2003 
04/15/2003 
04/21/2003 
04/15/2003 
04/18/2003 
04/15/2003 
04/18/2003 
04/18/2003 
04/21/2003 
04/08/2003 
04/22/2003 
04/22/2003 
04/22/2003 
04/22/2003 
04/11/2003 
04/21/2003 
04/14/2003 
04/14/2003 
04/21/2003 
04/1 1/2003 
04/15/2003 
04/09/2003 
04/29/2003 
04/23/2003 
04/15^2003 
04/16/2003 
04/24/2003 
04/14/2003 
04/23/2003 
04/26/2003 
04/11/2003 
04/20/2003 
04/14/2003 
04/04/2003 
04/17/2003 
04/15/2003 
04/16/2003 
04/24/2003 
04/16/2003 
04/23/2003 
04/21/2003 
04/18/2003 
04/24/2003 
04/25/2003 
04/22/2003 
04/22/2003 
04/18/2003 
04/28/2003 
04/23/2003 
04/25/2003 
04/23/2003 
04/24/2003 
04/22/2003 
04/25/2003 
04/28/2003 
04/22/2003 
04/08/2003 


26654 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26655 


[FR  Doc.  03-12290  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Tredning 
Administration  is  soliciting  comments 
concerning  revisions  to  the  collection  of 
data  contained  in  the  Workforce 
Investment  Act  (WIA)  National 
Emergency  Grant  (NEG)  application 
procedures  and  project  oversight  and 
reporting  requirements  (OMB  approval 
no.  1205-0439,  expiring  5/30/03). 

OMB  granted  emergency  approval  for 
the  use  of  the  forms  (ETA  9103.  9014, 
and  9106)  for  Trade  Health  Insurance 
Coverage  Assistance  NEGs.  Those 
approved  forms  have  been  revised  to 
enable  their  use  for  Regular,  Disaster 
and  Trade- WIA  Dual  Enrollment  NEGs 
and  two  proposed  additional  forms  have 
been  added  to  this  request. 

Attached  is  a  copy  of  the  proposed 
application  procedures  and  project 
application  review  process,  and  project 
oversight  and  reporting  requirements  for 
the  Workforce  Investment  Act 
(WlA)National  Emergency  Grants  (NEG). 

A  copy  of  this  information  collection 
request,  with  applicable  supporting 
documentation  and  application 
procedures,  may  be  obtained  by  calling 
the  Department  of  Labor.  To  obtain 
dociunentation  contact  Darrin  King  on 
202-693-4129  or  e-mail: 
king,  darrin@doleta.gov. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  15,  2003. 


ADDRESSEE:  Shirley  M.  Smith, 
Administrator,  Office  of  National 
Response,  Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-5426, 
Washington,  DC  20210.  202-693-3500 
(this  is  not  a  toll-free  number) 
SUPPLEMErfTARY  INFORMATION: 

I.  Background 

Authorized  by  section  1 73  of  the 
Workforce  Investment  Act  (WIA),  as 
amended.  National  Emergency  Grants 
(NEG)  are  discretionary  grants  awarded 
by  the  Secretary  of  Labor(the  Secretary) 
intended  to  complement  the  resom'ces 
and  service  capacity  at  the  state  and 
local  area  levels  by  providing 
supplemental  funding  for  workforce 
development  and  employment  services 
and  other  adjustment  assistance  for 
dislocated  workers  and  other  eligible 
individuals  as  defined  in  sections  101. 
134  and  173  of  WIA;  sections  113. 114 
and  203  of  the  Trade  Act  of  2002;  and 
20  CFR  671.140. 

Fimds  are  available  for  obligation  by 
the  Secretary  under  sections  132  and 
173  of  the  WIA.  and  section  203  of  the 
Trade  Act  of  2002.  Applications  will  be 
accepted  on  an  ongoing  basis  as  the 
need  for  funds  arises  at  the  state  and 
local  level. 

The  provisions  of  WIA  and  the 
Regulations  define  four  NEG  project 
types: 

•  Regular,  which  encompasses  plant 
closures,  mass  layoffs,  and  multiple 
layoffs  in  a  single  community. 

•  Disaster,  which  includes  all  eligible 
FEMA-declared  natural  and  manmade 
disaster  events. 

•  Trade-WIA  Dual  Enrollment,  which 
provides  funding  to  ensure  that  a  full 
range  of  services  is  available  to  trade- 
impacted  individuals  eligible  under  the 
Trade  Adjustment  Assistance  program 
provisions  of  the  Trade  Act  of  2002. 

•  Tmde  Health  Insumnce  Coverage 
Assistance,  which  provides  specialized 
health  coverage,  support  services,  and 
income  assistance  to  targeted 
individuals  defined  in  the  Trade 
Adjustment  Assistance  Reform  Act  of 
2002. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

The  Employment  and  Training 
Administration  (ETA)  of  the  U.S. 
Department  of  Labor  (DOL)  is 
aimouncing  proposed  application  £uid 
reporting  procedures  to  enable  eligible 
entities  to  access  funds  for  National 
Emergency  Grant  (NEG)  programs  under 
section  173  of  the  Workforce  Investment 
Act  (WIA),  as  amended.  Applications 
will  be  accepted  on  an  ongoing  basis  as 
the  need  for  funds  arises  at  the  state  and 
local  level. 

The  application  procedm^s, 
application  review  process,  and  project 
oversight  and  reporting  requirements 
described  in  this  notice  are  issued  under 
the  WIA  regulations  at  20  CFR  671.125. 

Applications  for  NEG  funds  may  be 
submitted  at  any  time.  The  maximum 
allowable  project  performance  periods 
are  defined  by  the  months  remaining  in 
the  Program  Year  in  which  the  grant 
award  is  made  plus  the  subsequent  two 
Program  Years.  The  Program  Year  for 
these  projects  is  the  twelve  month 
period  July  1-Jime  30. 

USDOL/ETA  expects  that  the  project 
performance  period  in  any  NEG 
application  will  reflect  a  time  efficient 
approach  to  retimiing  eligible 
individuals  to  appropriate  employment 
consistent  with  the  performance  goals 
that  apply  to  NEG  projects. 

Consistent  with  the  Government 
Paperwork  Elimination  Act,  the 
information  collection  including  the 
application  and  the  reporting  form  is 
fully  in  an  electronic  format.  Electronic 
applications  are  intended  to  provide 
ease  of  completion  as  well  as  timely 
processing.  The  information  in  the  grant 
application  collection  will  provide  the 
grant  officer  with  the  necessary 
information  during  the  application 
review  process  in  order  to  be  able  to 
make  consistent  and  objective  funding 
decisions  based  on  the  stated  funding 
request  evaluation  criteria.  The 
quarterly  reports  information  collection 
will  assure  accountability  and  measure 
actual  project  performance  to  date. 


USDOL/ETA  is  committed  to  making 
a  decision  to  approve  or  disapprove  all 
submitted  applications  within  15 
working  days  from  receipt  of  a  complete 
and  responsive  application. 


Type  of  Review:  Revision. 

Title:  Workforce  Investment  Act: 
National  Emergency  Grants  (NEG)^ 
Application  and  Reporting  Procedures. 

OMB  Number:  1205-0439. 


Affected  Public:  State,  local,  or  tribal 
government. 

Burden  Hours:  1,171. 


Estimated  Total  Annualized  Hour  Burden 


Reference 


SF424  

Narrative  Summary 

ETA  9103 

ETA  9105  

ETA  9106 

ETA  9107 

Expenditure  Status  Report 
TAA  Certification  Report  ... 

Reports;  ETA  9104  

Grant  Modifications 


Total 


Expected  total 
respondents* 


150 

150 

150 

75 

150 

100 

50 

50 

150 

140 


Frequency 


1  per  project 

1  per  project 

1  per  prefect 

1  per  project 

1  per  project , 

1  per  project 

1  per  project 

1  per  project 

quarterly  per  project 
1  per  project 


Expected  total 
responses* 


150 

150 

150 

75 

150 

100 

50 

50 

600 

140 


1615 


Avg.  time  per 
response 


45  minutes 
1.0  hour .... 
90  minutes 
30  minutes 
1.0  hour  .... 
30  minutes 
1.0  hour .... 
30  minutes 
30  minutes 
30  minutes 


Expected 
burden* 
(hours) 


113.0 

150.0 

225.0 

38 

150.0 

50.0 

50.0 

25.0 

3000 

70.0 


1126 


'Actual  number  will  vary  based  on  state  and  local  needs. 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  12,  2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary.  Employment  and 
Training  Administration. 

ATTACHMENT 

Workforce  Imrestment  Act:  Application 
Procedures  for  National  Emergency  Grants 

Overview 

The  Employment  and  Training 
Administration  (ETA)  of  the  U.S.  Department 
of  Labor  (DOL)  is  announcing  policies  and 
procedures  for  accessing  funds  to  implement 
National  Emergency  Grant  (NEG)  programs 
under  section  1 73  of  the  Workforce 
Investment  Act  (WIA),  as  amended.  Funds 
are  available  for  obligation  by  the  Secretary 
of  Labor  (the  Secretary)  under  sections  132 
and  173  of  the  WIA,  and  section  203  of  the 
Trade  Adjustment  Assistance  Reforoi  Act  of 
2002.  Applications  will  be  accepted  on  an 
ongoing  basis  as  the  need  for  funds  arises  at 
the  state  and  local  level.  Applicants  are 
strongly  encouraged  to  submit  applications 
as  early  as  possible  following  notice  of  an 
eligible  dislocation  event.  Grant  awards  will 
be  made  only  to  the  extent  that  funds  remain 
available. 

This  application  package  provides 
information  and  procedures  by  which 
eligible  entities  can  apply  for  National 
Emergency  Grant  funds  to  provide  workforce 
development  and  employment  services,  and 
other  adjustment  assistance  for  dislocated 
workers  and  other  eligible  individuals  as 
defmed  in  sections  101. 134  and  173  of  WIA; 


sections  113. 114  and  203  of  the  Trade 
Adjustment  Assistance  Reform  Act  of  2002; 
and  20  CFR  671.140.  It  consists  of  the 
following  eight  parts  and  two  appendices: 

•  Part  I  provides  background  about  the 
purpose  and  use  of  NEGs. 

•  Part  II  describes  eligibility,  including 
eligible  circumstances  for  funding,  eligible 
entities  for  grant  awards,  and  eligible 
individuals  for  assistance. 

•  Part  in  identifies  the  policies  governing 
administrative  and  project  design 
requirements  on  NEGs. 

•  Part  rv  provides  an  overview  of  the 
application  submission  requirements  for  each 
type  of  NEG  project; 

•  Pcirt  V  identifies  the  elements  in  the 
application  review  process  including  the 
criteria  that  will  be  used  to  determine  the 
appropriateness  of  the  request  for  funds. 

•  Part  VI  describes  alternative  approaches 
to  grant  funding  and  the  requirements 
associated  with  partial  funding  requests  and 
actions. 

•  Part  VII  describes  the  follow-up 
planning,  oversigljt  and  reporting 
requirements  for  awarded  grants. 

•  Part  Vni  describes  the  grant  modification 
process. 

Appendix  A  contains  copies  of  the 
required  grant  application  forms.  The  forms 
are  in  an  electronic  format  to  facilitate  easy 
completion  and  timely  submission  of  the 
application.  The  Department  seeks  to 
establish  a  process  that  provides  both  timely 
submission  of  applications  for  funding,  in 
relation  to  worker  eligibility  for  assistance, 
and  timely  processing  of  such  applications. 
The  electronic  formats  have  been  developed 
to  facilitate  accomplishment  of  this  objective. 

Appendix  B  contains  a  directory  of 
Regional  Office  contacts. 

Applications  for  NEG  funds  may  be 
submitted  at  any  time.  The  maximum 
allowable  project  performance  periods  are 
defined  by  the  months  remaining  in  the 
Program  Year  in  which  the  grant  award  is 
made  plus  the  subsequent  two  Program 


Years.  The  Program  Year  for  these  projects  is 
the  12  month  period  luly  1 — June  30.  The 
Employment  and  Training  Administration 
expects  that  the  project  performance  period 
in  any  NEG  application  will  reflect  a  time 
efficient  approach  to  returning  eligible 
individuals  to  appropriate  employment 
consistent  with  the  performance  goals  that 
apply  to  NEG  projects. 

The  application  procedures,  application 
review  process,  and  project  oversight  and 
reporting  requirements  described  in  this 
notice  are  issued  under  the  WIA  regulations 
at  20  CFR  671.125. 

Applications  must  be  filed  electronically 
using  the  Web  site  http:// 
testetareports.doIeta.gov.  To  submit  an 
application  electronically,  applicants  will 
need  to  use  a  PIN  #  that  has  been  assigned 
to  them  by  ETA.  A  PIN  #  can  be  obtained  by 
contacting  the  appropriate  Regional  Office. 

For  further  information  you  may  contact 
Shirley  M.  Smith.  Administrator.  Office  of 
National  Response  at  (202)  693-3501.  (This 
is  not  a  toll-free  number.)  A  user's  guide  on 
preparing  and  submitting  an  application 
electronically  and  technical  assistance  on 
application  requirements  are  available  from 
Regional  Offices  of  ETA  and  from  the  Office 
of  National  Response.  Employment  and 
Training  Administration,  U.S.  Department  of 
Labor,  Room  N-5426,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Part  I:  Background 

National  Emergency  Grants  are 
discretionary'  awards  by  the  Secretary  of 
Labor  and  are  intended  to  complement 
resources  and  service  capacity  at  the  State 
and  local  area  levels  by  providing 
supplemental  funding  for  workforce 
development  and  employment  services  and 
other  adjustment  assistance  for  dislocated 
workers  and  other  eligible  individuals,  as 
defined  in  sections  101, 134  and  173  of  WLA: 
sections  113, 114  and  203  of  the  Trade 
Adjustment  Assistance  Reform  Act  of  2002: 
and  20  CFR  671.140.  To  be  effective.  NEG 
funding  actions  must  be  timely  in  relation  to 
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the  need  for  assistance.  At  the  same  time, 
effective  use  of  NEG  funds  requires 
reasonable,  informed  estimates  of  the  amount 
of  funds  needed  to  respond  to  eligible  events 
AND  responsive  implementation  plans  for 
assisting  the  affected  workers. 

Responsive  and  responsible  use  of  NEG 
funds  requires  a  system-based  collaboration 
between  the  State  and  local  entities  that  are 
charged  with  providing  assistance  to  workers 
affected  by  significant  dislocation  events,  and 
the  Federal  agency  that  manages  the  national 
fund  account.  This  collaboration  must 
operate  in  a  manner  that  "puts  the  right 
amount  of  money  in  the  right  place  at  the 
right  time."  Inefficiencies  in  this 
collaboration  are  defined  by  both  delayed 
funding  actions  (i.e.,  in  relation  to  the  time 
at  which  services  are  needed  by  eligible 
workers)  and  unexpended  funds  caused  by 
inaccurate  estimates  of  the  amount  of 
funding  needed  to  respond  to  the  dislocation 
event.  Correcting  these  inefficiencies  is  a 
shared  responsibility  by  the  applicant/ 
grantee  and  ETA. 

The  approach  to  NEG  grant  awards  will  be 
based  on  quick  turnaround  initial  funding 
actions  where  the  following  can  be 
demonstrated: 

•  There  is  an  eligible  circumstance  for 
funding,  with  a  group  of  workers  who  are 
currently  eligible  to  receive  assistance. 

•  An  early  intervention  strategy  has  been 
initiated.* 

•  Per-participanl  expenditure  levels  are 
consistent  with  the  formula  program 
experience  in  the  proposed  project  area.  * 

•  There  is  a  plan  for  timely  enrollment  of 
eligible  workers  into  assistance  and 
expenditure  of  requested  funds. 

•  Overall  project  performance  goals'  are 
consistent  with  the  Secretary's  goals  for  . 
dislocated  worker  assistance. 

•  Other  available  funding  sources  are 
inadequate  to  fully  fund  the  level  of 
assistance  needed.* 

(Note:  *These  do  not  apply  to  Disaster  and 
Trade  Health  Coverage  Assistance  projects.  In 
addition,  the  early  intervention  requirement 
does  not  apply  to  Trade-WIA  Dual 
Enrollment  projects.) 

ETA  is  committed  to  making  a  decision  to 
approve  or  disapprove  edl  submitted 
applications  within  15  working  days  from 
receipt  of  a  complete  and  responsive 
application.  Note,  however,  that  if  the 
applicant  chooses  to  submit  an  unrequested 
revision  to  a  previously  submitted 
application  that  is  undergoing  review,  the  15- 
day  processing  time  period  starts  over. 
Additionally,  because  experience  with 
worker  dislocations  has  consistently 
demonstrated  that  actual  project 
requirements  often  vary  from  initial  planning 
assumptions  (i.e.,  on  factors  such  as 
participation  levels  and  intensity  of 
reemployment  assistance  needs),  most  NEG 
requests  will  be  funded  incrementally. 

Grant  recipients  will  be  expected  to 
develop  a  more  complete  project  operational 
plan,  including  project  operator  agreements 
and  participant  registration  and  assessment 
information,  which  should  be  available  for 
review  at  the  state  or  grantee  level 
approximately  90  days  after  the  grant  award 
decision.  This  plan  and  project 


implementation  experience  to  date  will  help 
verify  the  full  amount  of  NEG  funding 
needed  to  adequately  respond  to  the 
dislocation  event. 

Partn 

A.  Eligible  Circumstances  for  Funding 

NEG  funds  may  be  used  to  provide 
assistance  in  the  following  circumstances: 

•  Plant  closures  and  mass  layoffs  affecting 
50  or  more  workers  at  a  single  site  of 
employment; 

•  Closures  and  realignments  of  military 
installations; 

•  Multiple  layoffs  in  a  single  local 
community  that  have  significantly  increased 
the  total  number  of  unemployed  individuals 
in  the  commimity;  * 

•  Emergencies  or  disasters  that  have  been 
declared  eligible  for  public  assistance  by  the 
Federal  Emergency  Management  Agency 
(FEMA);  and 

•  Special  assistance,  including  health 
coverage  assistance,  to  trade-impacted 
workers  and  other  individuals  eligible  under 
the  Trade  Adjustment  Assistance  Reform  Act 
of  2002. 

The  Secretary  may  determine  that  other 
circumstances  are  appropriate  for  NEG 
funding. 

(*In  order  to  qualify  under  this  criterion,  the 
applicant  must  demonstrate  that  there  is 
significant  economic  impact  upon  the 
community  by  indicating  such  conditions  as: 
— The  "community"  is  a  local  eirea  labor 
market  or,  if  smaller,  another  geographical 
entity  for  which  monthly  unemployment 
information  is  available. 
Note:  This  criterion  caimot  be  applied  at 
the  state  level  although  the  state  may  be  the 
grant  applicant. 

— The  total  layoffs  in  the  immunity 
occurring  during  the  reference  period  have 
resulted  in  an  increase  in  the 
unemployment  rate  by  at  least  one 
percentage  point  (e.g.,  from  4%  to  5%). 
(In  order  to  assure  the  timely  nature  of  these 
applications,  the  "Reference  Period"  should 
be  a  period  of  time  of  no  less  than  three 
months  and  no  greater  than  six  months  for 
which  monthly  unemployment  information 
is  publicly  available.  The  months  included  in 
the  "Reference  Period"  cannot  overlap  with 
any  months  included  in  the  time  period  used 
in  calculating  the  current  program  year's 
formula  funding  slate  allotments.  The 
percentage  point  increase  calculation  will  be 
based  on  the  unemployment  rate  of  the  last 
month  in  the  "Reference  Period"  and  the 
month  immediately  prior  to  the  first  month 
in  the  "Reference  Period.") 

— The  request  includes  only  those  layoffs 
that  have  occurred  within  the  reference 
period  used  for  the  unemployment  rate 
computation  or  later. 

— The  level  of  formula  funds  usage,  as 
described  in  part  IV,  section  A. 7,  for  both 
the  local  area  and  the  state's  reserve 
exceeds  50%  in  the  first  quarter  of  the 
program  year,  70%  in  the  second  quarter 
and  85%  in  the  last  two  quarters  of  the 
program  year.) 
The  provisions  of  WIA  and  the  Regulations 

define  four  NEG  project  types: 


•  Regular,  which  encompasses  plant 
closures,  mass  layoffs,  and  multiple  layoffs  in 
a  single  commimity. 

•  Disaster,  which  includes  all  eligible 
FEMA-declared  natural  and  manmade 
disaster  events. 

•  Trade-WIA  Dual  Enrollment,  which 
provides  funding  to  ensure  that  a  full  range 
of  services  is  available  to  individuals  eligible 
through  a  certification  under  the  provisions 
of  the  Trade  Adjustment  Assistance  Reform 
Act  of  2002. 

•  Trade  Health  Coverage  Assistance, 
which  provides  special  health  coverage 
assistance  through  partial  payment  of  health 
insurance  premium  costs  under  approved 
plans,  support  services,  and  income 
assistance  to  targeted  individuals  defined  in 
the  Trade  Adjustment  Assistance  Reform  Act 
of  2002. 

B.  Eligible  Entities  for  Grant  Awards 

Entities  that  are  eligible  to  receive  a  NEG 
grant  for  a  Regular  Project  are: 

•  For  Intrastate  Projects: 

— The  designated  state  WIA  program  grantee 

agency. 
— A  Local  Area  Workforce  Investment  Board 

(or  its  fiscal  agent). 
— A  designated  organization  receiving  WIA 

funding  through  the  Native  American 

Program  provision  of  the  Act; 

•  For  Interstate  Projects: 
— A  consortium  of  states. 

— A  consortium  of  local  Boards. 

For  interstate  projects,  one  state  must  be 
designated  to  serve  as  the  grant  applicant  and 
recipient.  The  Secretary  may  consider 
applications  ft-om  other  entities  where  it  can 
be  demonstrated  that  the  entity  will  provide 
the  most  effective  response  to  the  applicable 
dislocation(s). 

Because  NEG  grants  are  a  source  of 
supplemental  funding  to  the  existing 
dislocated  worker  service  structure,  DOL 
expects  that  states,  as  the  entities  responsible 
for  ensuring  the  effective  use  of  all  dislocated 
worker  funds  within  the  State,  will  assume 
the  role  of  grantee  in  most  instances. 

Eligible  applicants  for  Disaster  projects  and 
projects  to  provide  special  assistance  to 
trade-impacted  workers  are  limited  to  States. 
In  those  cases  where  the  State  is  the  grantee 
but  the  project  will  operate  in  one  or  more 
designated  local  areas,  the  State  may  want  to 
consult  with  applicable  local  area  Workforce 
Investment  Boards  in  the  development  of 
applications  for  NEG  funds. 

C.  Eligible  Individuals  for  Assistance 

Individuals  who  are  eligible  for  assistance 
vary  by  type  of  NEG  project.  The  categories 
of  eligible  individuals  are: 

1.  A  dislocated  worker:  a.  An  individual 
who: 

(1)  Has  been  terminated  or  laid  off,  or  has 
received  a  notice  of  termination  or  layoff, 
from  employment; 

(2)  Is  eligible  for  or  has  exhausted 
entitlement  to  unemployment  compensation, 
or  has  been  employed  for  a  duration 
sufficient  to  demonstrate  to  appropriate  staff 
of  the  One-Stop  Center  attachment  to  the 
workforce  but  is  not  eligible  for 
unemployment  compensation  due  to 
insufficient  earnings  or  having  performed 
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services  for  an  Employer  not  covered  under 
the  state's  unemployment  compensation  law; 
and 

(3)  Is  unlikely  to  return  to  a  previous 
industry  or  occupation. 

b.  An  individual  who: 

(1)  Has  been  terminated  or  laid  off,  or  has 
received  a  notice  of  termination  or  layoff, 
from  employment  as  a  result  of  any 
permanent  closure  of,  or  any  substantial 
layoff  at,  a  plant,  facility  or  enterprise;  or 
I    (2)  Is  employed  at  a  facility  at  which  the 
lamployer  has  made  a  general  aimouncement 
jthat  such  facility  will  close  within  180  days; 
pr  is  employed  at  a  facility  at  which  the 
pmployer  has  made  a  general  aimouncement 
khat  such  facility  vnll  close.  (Note:  Eligibility 
jFor  other  than  Core  Services  requires  an 
announcement  by  the  employer  that  the 
facility  will  close  within  180  days.) 
I    c.  An  individual  who  was  self-employed 
but  is  unemployed  as  a  result  of  general 
economic  conditions  in  the  community  in 
which  the  individual  resides  or  because  of 
natiu'al  disasters. 

d.  An  individual  who  has  been  providing 
mpaid  services  to  family  members  in  the 
lome  and  who: 

(1)  Has  been  dependent  on  the  Income  of 
another  family  member  but  is  no  longer 
supported  by  that  income;  and 


(2)  Is  unemployed  or  underemployed  and 
is  experiencing  difficulty  in  obtaining  or 
upgrading  employment. 

2.  A  civilian  employee  of  the  Department 
of  Defense  or  the  Department  of  Energy 
employed  at  a  military  installation  that  is 
being  closed,  or  that  will  imdergo 
realigimient,  within  the  next  24  months. 

3.  An  individual  who  is  employed  in  a 
nonmanagerial  position  with  a  Department  of 
Defense  contractor,  and  who  is  determined  to 
be  at  risk  of  termination  from  employment  as 
a  result  of  reductions  in  defense 
expenditiires,  and  whose  employer  is   ' 
converting  operations  fi-om  defense  to  non- 
defense  applications  in  order  to  prevent 
worker  layoffs. 

4.  A  member  of  the  Armed  Forces  who: 

a.  Was  on  active  duty  or  full-time  National 
Guard  duty; 

b.  Is  involuntarily  separated  from  active 
duty  or  full-time  National  Guard  duty,  or  is  . 
separated  from  active  duty  or  full-time 
National  Guard  duty  pursuant  to  a  special 
separation  benefits  program  or  voluntary 
separation  incentive  program; 

c.  Is  not  entitled  to  retired  or  retained  pay 
incident  to  the  separation  described  in  (b); 
and 


d.  Applies  for  employment  and  training 
assistance  before  the  end  of  the  180  day 
period  beginning  on  the  date  of  separation. 

5.  An  individual  who  is  temporarily  or 
permanently  laid  off  as  a  consequence  of  a 
disaster  event  qualifying  for  public  assistance 
through  a  FEMA  declaration. 

6.  An  individual  who  is  long-term 
unemployed. 

7.  For  Trdde-WIA  Dual  Enrollment 
Projects,  an  individual  covered  by  a 
certification  under  the  Trade  Adjustment 
Assistance  Reform  Act  of  2002  who  also 
qualifies  as  an  eligible  dislocated  worker. 

8.  For  Trade  Health  Coverage  Assistance 
Projects: 

a.  An  individued  who  is  eligible  for  a  trade 
readjustment  allowance  (TRA)  under  the 
TAA  program,  or  would  be  eligible  for  TRA 
except  that  he/she  has  not  yet  exhausted  his/ 
her  unemployment  insurance  (UI)  benefits; 

b.  A  qualified  family  member  of  an  eligible 
individual  under  "a"; 

c.  Recipients  of  pension  benefits  through 
the  Pension  Benefit  Guaranty  Corporation. 

Not  all  of  these  groups  are  eligible  for  each 
type  of  NEG  project  assistance.  The  following 
table  summarizes  the  relationship  between 
eligible  individuals  and  eligible  NEG  project 
types. 


Dislocated  Worker 

DoD/DoE  Civilian  Employee  " 

DoD  Contractor  Employee 

Member  of  Armed  Forces 

Laid  off  as  result  of  Disaster 

Long-term  Unemployed  

Trade-impacted  

Qualified  Dependent  of  Eligible  Trade-Impacted  Worker 
PBGC  Pension  Recipient 


Regular 


X 
X 
X 
X 


Disaster 


X 
X 


Trade  Adjustment 
Assistance 


Dual 
enrollment 


Health 
coverage 
&  related 


X 
X 
X 


Part  ni:  Administrative  and  Proiect  Design 
Requirements 

iL  General 

Grantee  organizations,  administrative 
entities,  project  operators  and  service 
providers  are  subject  to  the  WIA  law, 
regulations,  grant  application  instructions, 
the  terms  and  conditions  of  the  grant  and  any 
subsequent  modifications,  and  to  all  other 
applicable  Federal  laws  (including 
provisions  in  Federal  appropriations  laws). 
Since  eligible  applicants  are  generally 
limited  to  State,  Native  American  tribal 
entities,  and  local  Boards  that  are  established 
through  WIA,  NEG  grantees  will  be  subject  to 
all  administrative  system  requirements  that 
apply  to  the  use  of  WIA  formula  funds  for 
dislocated  workers,  except  as  otherwise 
provided  in  these  instructions.  Any  other 
entity  that  seeks  to  apply  for  NEG  funds  will 
be  required  to  demonstrate  its  ability  to  meet 
these  same  administrative  system 
r  aquirements. 


B.  Cost  Limitations 

Administrative  cost  limitations  shall  apply 
to  all  NEG  grant  awards.  Cost  limitations 
shall  apply  to  actual  expenditures.  In  general, 
a  10  percent  (10%)  limit  will  apply  to  all 
NEG  projects. 

On  projects  where  the  state  is  the  grantee, 
but  services  are  being  provided  through  one 
or  more  local  area  project  operators,  the  10 
percent  cost  limit  will  apply  to  local  area 
expenditures.  In  these  grants  the  state  may 
retain  an  additional  amount  to  perform  state- 
level  management  and  oversight  functions  in 
support  of  the  grant.  This  amount  should  not 
exceed  1.5  percent  of  the  total  local  area 
funding. 

Any  costs  associated  with  administering  a 
system  of  needs-related  or  health  coverage 
payments  must  be  separately  identified  in  the 
application  budget  and  justified  in  the 
narrative. 

Although  administrative  cost  limits  on 
NEG  projects  are  subject  to  negotiation  with 
the  Grant  Officer,  ETA  expects  that  most 
projects  will  be  able  to  be  implemented 
within  the  above  cited  limits.  Any  request  for 


a  higher  limit  will  have  to  be  clearly  and 
fully  justified  in  terms  of  unusual  project 
operating  circumstances.  Applicants  should 
recognize  that  any  such  request  will  have  to 
be  negotiated  with  the  Grant  Officer  and  will 
delay  the  timing  of  the  funding  action. 

C.  Indirect  Costs 

If  an  indirect  cost  rate  is  applied  in 
calculating  administrative  costs,  the 
applicant  must  include  information  trom  the 
most  recent  approval  document  that 
identifies  the  approved  indirect  cost  rate  and 
base,  the  cognizant  approval  agency,  and  the 
date  of  the  approval.  Generally,  indirect  costs 
will  only  be  approved  at  the  grantee  level.  If 
an  application  includes  indirect  costs  at  the 
project  operator  level,  the  grantee  will  be 
responsible  for  verifying  the  appropriate 
documentation  to  support  the  costs. 

D.  Early  Intervention 

For  Regular  projects,  all  NEG  applications 
are  expected  to  be  the  result  of  an  early 
intervention  process  that  has  been  activated 
through  the  State's  Rapid  Response  system. 
As  appropriate,  the  early  intervention 
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process  may  includethe  use  of  foimula  funds 
to  initiate  core  and  intensive,  and  even 
training  services.  In  cases  where  formula 
funds  have  been  used  to  provide  services 
(excluding  Rapid  Response)  to  the  eligible 
target  group  prior  to  grant  award  and  the 
availability  of  formula  funds  in  the  state  is 
limited,  the  Grant  Officer  may  authorize  the 
use  of  grant  funds  to  reimburse  the  cost  of 
such  services.  However,  approval  for  using 
grant  funds  for  such  costs  will  be  limited  to 
costs  incurred  within  the  90-day  period 
preceding  the  date  of  receipt  of  the 
application.  For  Regular  projects,  ETA 
expects  that  applications  for  NEG  funding 
will  be  submitted  within  90  days  of  the 
dislocation  event(s)  or  the  date  on  which  the 
target  group  of  workers  included  in  the 
application  become  eligible  for  assistance. 

In  general,  the  initiation  of  early 
intervention  activities  will  be  a  pre-condition 
for  the  award  of  NEG  funds  for  Regular 
projects.  If  early  intervention  through  Rapid 
Response  has  not  been  feasible,  the  applicant 
must  document  the  circumstances  that 
prevented  initiation  of  early  intervention  in 
the  application. 

E.  Allowable  Activities  and  Services 

NEG  funds  may  be  used  to  provide  services 
of  the  type  described  in  section  134(d)(2),  (3), 
(4)  and  (e)(2)  and  (3)  of  WIA.  For  Disaster 
projects,  NEG  funds  may  also  be  used  for 
temporary  employment  assistance  to  provide 
food,  clothing,  shelter  and  related 
humanitarian  assistance;  and  to  perform 
demolition,  cleaning,  repair,  renovation  and 
reconstruction  of  damaged  and  destroyed 
structures,  facilities  and  lands  located  within 
the  designated  disaster  area.  For  Trade 
Health  Coverage  Assistance  projects,  funds 
may  also  be  used  for  the  activities  and 
services  described  in  WIA  sections  173  (f) 
and  (g).  Additional  guidance  on  the  use  of 
funds  for  these  activities  and  services  will  be 
provided  through  Training  and  Employment 
Guidance  Letters  (TEGLs). 

F.  Project  Design  and  Service  Operations 

Project  operations  should  be  consistent 
with  the  established  policies  and  procedures 
of  the  State  and/or  local  Board(s)  in  the  area 
in  which  the  project  is  to  operate.  ETA 
expects  that  such  policies  and  procedures  are 
flexible  enough  to  respond  to  the  needs  of 
any  eligible  dislocated  worker,  including 
those  who  are  eligible  for  assistance  through 
NEG  funding.  Where  variations  may  be 
appropriate  to  respond  to  the  needs  of  special 
populations  (e.g.,  limited  English  speaking) 
who  comprise  the  target  group,  these  will 
have  to  be  explained  and  justified  in  the 
application. 

G.  Temporary  Employment  (Disaster  Projects 
ONLY) 

Temporary  job  creation  is  limited  to  public 
and  private  non-proHt  agencies.'  An 
individual  participant  on  a  Disaster  project 
may  be  employed  for  a  maximum  of  six 
months,  or  1,040  hours,  whichever  is  longer. 
The  maximum  level  of  wages  paid  to  a 
participant  is  limited  to  $12,000  excluding 
the  cost  of  fringe  benefits.  Fringe  benefits 
should  be  paid  in  accordance  with  the 
policies  of  the  employer  of  record  for 
temporarily  employed  workers.  If  a  higher 


wage  level  for  some  participants  is  critical  to 
the  success  of  clean-up  efforts  on  the  project, 
the  applicant  may  request  a  higher  limit  from 
the  Grant  Officer. 

H.  Integration  With  Other  Resources 

The  services  provided  to  eligible  workers 
in  the  large  majority  of  Regular  and  Trade 
Adjustment  Assistance  projects  should  be 
financed  fitjm  multiple  sources,  including 
WIA  formula,  One-Stop  partner  and  other 
public  and  private  (e.g.,  employer)  funds.  In 
addition,  grantees  will  be  expected  to  make 
a  maximum  effort  to  assist  each  project 
participant  to  apply  and  qualify  for  available 
sources  of  financial  assistance,  consistent 
with  the  provisions  of  §  663.320  of  the  WIA 
Regulations. 

I.  Coordination  With  Trade  Act  Funds 

ETA  expects  that  states  will  have  in  place 
efficient  procedures  for  dual  enrollment  of 
eligible  workers  in  both  the  TAA  and  WIA 
programs.  Receipt  of  NEG  funds  to  provide 
services  to  TAA  eligible  workers  will  be 
predicated  on  the  existence  of  such 
procedures. 

/.  Performance  Outcomes 

ETA  expects  that  NEG-funded  projects  will 
achieve  quality  employment  and  earnings 
outcomes  for  the  individuals  who  are  served. 
Each  NEG  project  will  be  required  to  achieve 
performance  outcomes  for  eligible  workers 
that  are  at  least  as  high  as  the  higher  of  the 
corresponding  goals  set  by  the  Secretary  and 
those  negotiated  with  the  applicable  state  or 
local  Board. 

Employment-related  performance  measures 
will  not  apply  to  Trade  Health  Coverage 
Assistance  projects. 

K.  Project  Management 

ETA  expects  that  NEG-funded  projects  will 
be  organized  to  provide  the  most  responsive 
services  from  the  perspective  of  the  customer 
(i.e.,  the  dislocated  worker).  There  may  be 
instances  in  which  a  project  will  operate  in 
multiple  local  workforce  areas.  Except  in  the 
limited  cases  where  projects  may  span  large 
areas  of  the  state  and  involve  workers  from 
widely  dispersed  areas  and  different  labor 
market  conditions,  the  projects  should  be 
designed  and  managed  to  operate  under  a 
consistent  set  of  service  policies  and 
procedures  that  are  agreed  to  by  all  of  the 
local  Boeu'ds  involved. 

Where  a  single  project  will  operate  in 
multiple  local  areas,  ETA  will  award  the 
grant  to  the  state  or  to  one  of  the  local  Boards 
that  has  been  designated  as  grant  recipient 
through  an  agreement  executed  by  all  of  the 
local  Boards  involved.  The  grant  will  be 
structured  to  operate  on  a  full  service  area 
basis,  and  the  grantee  will  have  full  authority 
to  move  funds  between  designated  project 
operators  consistent  with  where  eligible 
workers  are  seeking  services.  In  these  cases, 
the  service  policies  and  procedures  applying 
to  the  project  can  be  those  of  the  state,  of  the 
local  Board  designated  as  grant  recipient,  or 
ones  jointly  developed  by  all  of  the  local 
Boards  as  part  of  the  agreement.  This 
principle  will  also  apply  to  projects  that  will 
operate  on  an  interstate  basis,  that  is,  an 
agreement  will  have  to  be  executed  among  all 
of  the  involved  states  and  the  agreement  will 


need  to  designate  one  of  the  states  to  be  the 
grant  recipient,  as  well  as  identify  the  service 
policies  and  procedures  that  will  apply. 

Part  IV:  Application  Submission 
Requirements 

To  be  considered  for  funding,  an 
application  must  include  the  information 
identified  in  this  section.  The  information 
requirements  are  organized  by  type  of  NEG 
project  since  the  requirements  vary  by  project 
type. 

A.  Regular  Projects 

1.  Completed  and  signed  SF  424- 
Application  for  Federal  Assistance.  This  form 
is  the  required  application  for  Federal  funds. 
The  authorized  signatory  of  the  applicant 
will  be  issued  a  unique  Personal 
Identification  Number  (PIN).  The  entry  of 
this  PIN  on  the  SF  424  constitutes  the 
authorized  signature. 

2.  Project  Synopsis  Form  (ETA  9106).  This 
form  summarizes  key  aspects  of  the  proposed 
project  such  as  project  type,  type  of  eligible 
event,  key  contact  information,  plarmed 
number  of  participants,  performance 
measures,  and  explanation  of  why  requested 
funds  are  needed. 

3.  Employer  Data  Form  (ETA  9105).  This 
form  provides  employer  and  dislocation  site- 
specific  information  needed  to  validate  the 
eligibility  of  the  dislocation  event(s)  emd  the 
target  group  of  workers  for  NEG  assistance. 
Information  includes  name  and  location  of 
employer,  date  and  type  of  worker 
notification,  date(s)  of  layoff  and  number  of 
workers  affected,  date(s)  and  types  of  Rapid 
Response  activities. 

4.  Project  Operator  Data  Form  (ETA  9107). 
This  form  includes  key  contact  and  project 
scope  information  (e.g.,  number  of 
participamts,  total  budget,  service  area)  for 
each  project  operator.  This  form  must  be 
completed  and  submitted  only  to  the  degree 
that  Project  Operators  have  been  identified  at 
the  time  of  application.  This  information 
should  be  submitted  as  Project  Operators  are 
identified  and  agreements  executed. 
However,  if  the  applicant  is  submitting  a  full 
funding  request,  it  is  expected  that  Project 
Operators  will  have  been  identified  and  the 
contact  information  on  the  form  should  be 
completed. 

5.  Planning  Form  (ETA  9103).  This  form 
provides  cumulative  quarterly  estimates  on 
project  scope  (e.g.,  number  of  participants, 
exits),  design  (e.g.,  mix  of  activities),  and 
budget  (e.g.,  costs  by  type  of  activity, 
administrative  costs). 

6.  Narrative  Summary.  This  form  allows 
the  applicant  to  provide  any  explanations/ 
justifications  needed  for  entries  in  the  above 
forms.  Narrative  explanations  are  required  in 
the  following  instances: 

— A  notification  was  made  by  the  employer 
but  no  Rapid  Response  activities  have  been 
initiated. 

— Some  of  the  affected  layoffs  have  occurred 
more  than  4  months  prior  to  the  date  of 
submission  of  the  application. 

— The  application  is  being  submitted  to 
address  "community  impact  layoffs."  The 
narrative  must  provide  specific 
information  in  relation  to  the  specific 
requirements  for  meeting  this  criterion  (see 
definition  in  part  II. A  of  these  guidelines). 
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—The  number  of  plarmed  participants  is 
greater  than  50%  of  the  total  number  of 
affected  workers. 

--Either  the  plarmed  entered  employment 
rate  or  the  planned  average  wage 
replacement  rate  is  less  than  the  higher  of 
the  corresponding  goals  set  by  the 
Secretary  and  those  negotiated  with  the 
applicable  State  or  local  Board. 

—The  planned  cost  per  participant  on  the 
project  is  greater  than  the  cost  per 
participant  in  the  applicant's  formula 
program  for  dislocated  workers. 

—There  are  participants  receiving  NRPs, 
which  requires  explaining  how  the 
plarmed  number  of  recipients  and  the  NRP 
cost  per  participant  were  determined. 

—Indirect  costs  are  included  in  the  budget, 
which  requires  identifying  the  following: 
cognizant  approval  agency,  approved  cost 
rate  and  base,  and  date  of  approval. 
"Other"  costs — at  either  the  State  or  local 
level — are  included  in  the  budget,  which 
requires  identifying  the  specific  cost  items 
and  amounts. 

Administrative  costs  related  to  NRPs  are 
included  in  the  budget,  which  requires 
explaining  how  the  administrative  cost 
estimate  was  derived  (i.e.,  based  on 
number  of  check  payments  and  check 
processing  costs). 

■  —Administrative  expenses  at  the  local/ 
project  level,  excluding  NRPs,  are  greater 
than  10%  of  total  expenses. 

■  —In  projects  where  the  state  is  the  grantee 
but  the  project  is  implemented  through 
local  project  operators.  State-level 
management  and  oversight  expenses  are 
greater  than  1.5%  of  total  local  expenses. 
The  applicant  is  free  to  include  narrative 

Explanations  of  other  special  factors,  but  the 
narrative  should  not  exceed  five  pages. 

7.  Current  Obligation  and  Expenditure 
Status  Report.  The  applicant  must  include,  as 
an  attachment  to  its  grant  submission, 
information  which  presents  the  current  status 
(i/.e.,  through  the  most  recent  month  for 
Vhich  information  is  available)  of  accrued 
expenditures  and  obligations,  both  for 
available  WIA  formula  funds  in  the  current 
Ptogram  Year  and  for  each  active  NEG  grant 
ih  the  applicant's  service  area.  The  status 
report  must  address  the  following  factors: 

4-Total  available  funds; 
-r-Total  accrued  expenditures; 
— Total  unexpended  but  obligated  funds  in 
IT  As  for  currently  enrolled  participants; 
I — Amount  for  this  PY; 
— Amount  for  next  PY; 
•Total  unexpended  but  obligated  funds  for 

fixed  staff  costs; 
— Total  unexpended  but  obligated  funds 

for  fixed  facilities  costs; 
— Total  unexpended  but  obligated  funds 

for  other  (identify)  fixed  costs. 
For  formula  funds,  available  funds  and 
obligations  for  fixed  costs  are  for  the  current 
Program  Year.  For  active  NEG  projects,  the 
a|vailable  funds  and  obligations  for  fixed 
costs  are  for  the  approved  budget  and  project 
period. 

1.  Disaster  Projects 
1.  Completed  and  signed  SF  424- 
pplication  for  Federal  Assistance.  This  form 
is  the  required  application  for  Federal  funds. 


The  authorized  signatory  of  the  applicant 
will  be  issued  a  unique  Personal 
Identification  Number  (PIN).  The  entry  of 
this  PIN  on  the  SF  424  constitutes  the 
authorized  signature. 

2.  Project  Synopsis  Form  (ETA  910e).  This 
form  summarizes  key  aspects  of  the  proposed 
project  such  as  project  type,  type  of  eligible 
event,  key  contact  information,  types  of 
eligible  individuals  to  be  included  in  the 
target  group  for  the  project,  planned  number 
of  participants,  performance  measures,  and 
contact  information.  This  form  includes  an 
entry  for  the  FEMA  declaration  that  qualifies 
the  event  as  eligible  for  NEG  assistance.  This 
may  not  be  available  at  the  time  the 
application  is  submitted  and,  if  not,  will  be 
entered  by  DOL/ETA. 

3.  Project  Operator  Data  Form  (ETA  9105). 
This  form  includes  key  contact  and  project 
scope  information  (e.g.,  number  of 
participants,  total  budget,  service  area)  for 
each  project  operator.  This  form  must  be 
completed  and  submitted  only  to  the  degree 
that  ProjectOperators  have  been  identified  at 
the  time  of  application.  This  information 
should  be  submitted  as  Project  Operators  are 
identified  and  agreements  executed. 
However,  if  the  applicant  is  submitting  a  full 
funding  request,  it  is  expected  that  Project 
Operators  will  have  been  identified  and  the 
contact  information  on  the  form  should  be 
completed. 

4.  Planning  Form  (ETA  9103).  This  form 
provides  cumulative  quarterly  estimates  on 
project  scope  (e.g.,  number  of  participants, 
exits),  design  (e.g.,  mix  of  activities),  and 
budget  (e.g.,  costs  by  type  of  activity, 
administrative  costs). 

5.  Narrative  Summary.  This  form  allows 
the  applicant  to  provide  any  explanations/ 
justifications  needed  for  entries  on  the  above 
forms.  Narrative  explanations  will  be 
required  in  the  following  instances: 

— Dislocated  workers  and  long-term 
unemployed  are  included  in  the  teirget 
grou^,  but  no  workforce  development 
services  are  proposed  beyond  temporary 
job  creation. 

— Either  the  planned  entered  employment 
rate  or  the  plarmed  average  wage 
replacement  rate  for  participants  receiving 
workforce  development  services  is  less 
than  the  higher  of  the  corresponding  goals 
set  by  the  Secretary  and  those  negotiated  • 
with  the  applicable  state  or  local  Board. 

— ^There  are  participants  receiving  NRPs, 
which  requires  explaining  how  the 
planned  number  of  recipients  and  the  NRP 
cost  per  participant  were  determined. 

— Indirect  costs  are  included  in  the  budget, 
which  requires  identifying  the  following: 
cognizant  approval  agency,  approved  cost 
rate  and  base,  and  date  of  approval. 

— "Other"  costs — at  either  the  State  or  local 
level — are  included  in  the  budget,  which 
requires  identifying  the  specific  cost  items 
and  amounts. 

— Administrative  costs  related  to  NRPs  are 
included  in  the  budget,  which  requires 
explaining  how  the  administrative  cost 
estimate  was  derived  (i.e.,  based  on 
number  of  check  payments  and  check 
processing  costs). 

— Administrative  expenses  excluding  NRPs 
are  greater  than  10%  of  total  expenses. 


— In  projects  where  the  state  is  the  grantee 
but  the  project  is  implemented  through 
local  project  operators,  State-level 
management  and  oversight  expenses  are 
greater  than  1.5%  of  total  local  expenses. 
The  applicant  is  free  to  include  narrative 
explanations  of  other  special  factors,  but  the 
narrative  should  not  exceed  five  pages. 

C.  Trade  Adjustment  Assistance  Projects 

These  projects  are  limited  to  assistance  to 
eligible  individuals  as  identified  in  the  Trade 
Adjustment  Assistance  Reform  Act  of  2002. 
NEG  funds  can  be  used  in  two  ways:      "^ 
— ^To  provide  funding  to  ensure  that  a  full 
range  of  services  is  available  to  trade- 
impacted  individuals  eligible  under  the 
provisions  of  the  Trade  Adjustment 
Assistance  Reform  Act  of  2002. 
— To  pay  for  costs  of  health  insurance 
premitims,  supportive  services  (e.g., 
transportation,  child  care,  dependent  care), 
and  income  assistance  (e.g.,  needs-related 
payments)  for  eligible  individuals  under 
the  provisions  of  section  173(g)  of  the 
Workforce  Investment  Act,  as  amended  by 
the  Trade  Adjustment  Assistance  Reform 
Act  of  2002. 

Each  of  these  uses  is  supported  by  a 
separate  appropriation.  Therefore,  aseparate 
NEG  application  will  be  required  for  each  use 
for  which  an  applicant  is  seeking  funds. 
Instructions  for  applying  for  NEG  funds  to 
pay  the  costs  of  allowable  system-building 
activities  under  section  173(f)  have  been 
separately  issued. 

1.  Trade- WIA  Dual  Enrollment  Project 

a.  Completed  and  signed  SF  424- 
Application  for  Federal  Assistance.  This  form 
is  the  required  application  for  Federal  funds. 
The  authorized  signatory  of  the  applicant 
will  be  issued  a  unique  Personal 
Identification  Number  (PIN).  The  entry  of 
this  PIN  on  the  SF  424  constitutes  authorized 
signature. 

b.  Project  Synopsis  Form  (ETA  9106).  This 
form  summarizes  key  aspects  of  the  proposed 
project  such  as  project  type,  key  contact 
information,  planned  number  of  participants, 
performance  measures,  and  explanation  of 
why  the  requested  funds  are  needed. 

c.  Project  Operator  Data  Form  (ETA  9107). 
This  form  includes  key  contact  and  project 
scope  information  (e.g.,  number  of 
participants,  total  budget,  service  area)  for 
each  project  operator.  This  form  must  be 
completed  and  submitted  only  to  the  degree 
that  Project  Operators  have  been  identified  at 
the  time  of  application.  This  information 
should  be  submitted  as  Project  Operators  are 
identified  and  agreements  executed. 
However,  if  the  applicant  is  submitting  a  full 
funding  request,  it  is  expected  that  Project 
Operators  will  have  been  identified  and  the 
contact  information  on  the  form  should  be 
completed. 

d.  Planning  Form  (ETA  9103).  This  form 
provides  cumulative  quarterly  estimates  on 
project  scope  (e.g.,  number  of  participants, 
exits),  design  (e.g.,  mix  of  activities),  and 
budget  (e.g.,  costs  by  type  of  activity, 
administrative  costs). 

e.  Narrative  Summary.  This  form  allows 
the  applicant  to  provide  any  explanations/ 
justifications  needed  for  entries  on  the  above 
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forms.  Narrative  expleinations  will  be 

required  in  the  following  instances; 

— Either  the  planned  entered  employment 
rate  or  the  planned  average  wage 
replacement  rate  is  less  than  the  higher  of 
the  corresponding  goals  set  by  the 
Secretary  and  those  negotiated  with  the 
applicable  state  or  local  Board-Indirect 
costs  are  included  in  the  budget,  which 
requires  identifying  the  following: 
cognizant  approval  agency,  approved  cost 
rate  and  base,  and  date  of  approval. 

— "Oj^ier  Program"  costs — at  either  the  state 
or  local  level — are  included  in  the  budget, 
which  requires  identifying  the  specific  cost 
items  and  amounts. 

— Administrative  expenses  are  greater  than 
10%  of  total  expenses. 

— In  projects  where  the  state  is  the  grantee 
but  the  project  is  implemented  through 
local  project  operators.  State-level 
management  and  oversight  expenses  are 
greater  than  1.5%  of  total  local  expenses. 
The  applicant  is  free  to  include  narrative 

explanations  of  other  special  factors,  but  the 

narrative  should  not  exceed  five  pages. 

f.  TAA  Certification  Report.  The  applicant 
must  include,  as  an  attachment  to  its  grant 
submission,  information  which  identifies  by 
employer  the  TAA  Trade  Certification 
numbers  and  the  number  of  workers  covered 
in  the  certifications.  In  cases  where  a  petition 
has  been  filed  but  the  certification  is 
pending,  identify  the  TAA  Ttade  Petition 
number,  the  date  the  petition  was  filed,  and 
the  number  of  workers  covered  in  the 
petition. 

g.  Current  Obligation  and  Expenditure 
Status  Report.  The  applicant  must  include,  as 
an  attachment  to  its  grant  submission, 
information  which  presents  the  current  status 
(j.e.,  through  the  most  recent  month  for 
which  information  is  available)  of  accrued 
expenditures  and  obligations,  for  both 
available  WIA  formula  and  Trade  Act  funds 
in  the  current  Program  Year.  The  status 
report  must  address  the  following  factors: 

— Total  available  funds; 

— Total  accrued  expenditures; 

— Total  unexpended  but  obligated  funds  in 

IT  As  for  currently  enrolled  participants; 

— Amount  for  this  PY; 

— Amount  for  next  FY; 
— ^Total  unexpended  but  obligated  funds  for 

fixed  staff  costs; 
— ^Total  unexpended  but  obligated  funds  for 

fixed  facilities  costs; 
— Total  unexpended  but  obligated  funds  for 

other  (identify)  fixed  costs. 

For  formula  funds,  available  funds  and 
obligations  for  fixed  costs  are  for  the  current 
Program  Year.  For  active  NEG  projects,  the 
available  funds  and  obligations  for  fixed 
costs  are  for  the  approved  budget  and  project 
period. 

2.  Trade  Health  Coverage  Assistance 

a.  Completed  and  signed  SF  424 — 
Application  for  Federal  Assistance.  This  form 
is  the  required  application  for  Federal  funds. 
The  authorized  signatory  of  the  applicant 
will  be  issued  a  unique  Personal 
Identification  Number  (PIN).  The  entry  of 
this  PIN  on  the  SF  424  constitutes  the 
authorized  signature. 


b.  Project  Synopsis  form  (ETA  9106).  This 
form  summarizes  key  aspects  of  the  proposed 
project  such  as  project  type,  planned  number 
of  participants,  and  contact  information.  It 
also  includes  identification  of  the  types  of 
health  ijisurance  coverage  options  that  will 
be  available  to  project  participants. 

c.  Planning  Form  (ETA  9103).  This  form 
provides  cumulative  queirterly  estimates  on 
project  scope  (e.g.,  number  of  participants, 
exits),  design  (e.g.,  mix  of  services),  and 
budget  (e.g.,  costs  by  type  of  activity, 
administrative  costs). 

d.  Narrative  Summary.  Describe  steps 
taken  to  consult  and  coordinate  with 
appropriate  state  executive  agencies  and 
other  appropriate  parties  in  order  to  ensure 
that  the  use  of  NEG  funds  to  provide  health 
coverage  assistance  to  eligible  individuals 
will  be  consistent  with  the  policies  and 
procedures  of  those  agencies.  A  narrative 
explanation  must  also  be  provided  in  cases 
where  one  or  more  of  the  following  are 
reflected  in  the  project  plam: 

— There  are  participants  receiving  NRPs, 
which  requires  explaining  how  the 
planned  number  of  recipients  and  the  NRP 
cost  per  participant  were  determined. 

— Indirect  costs  are  included  in  the  budget, 
which  requires  identifying  the  following: 
Cognizant  approval  agency,  approved  cost 
rate  and  base,  and  date  of  approval. 

— "Other"  costs  are  included  in  the  budget, 
which  requires  identifying  the  specific  cost 
items  and  amounts. 

— Administrative  costs  related  to  processing 
payments  for  qualified  health  insurance 
coverage  and  NRPs  are  included  in  the 
budget,  which  requires  explaining  how  the 
administrative  cost  estimate  was  derived 
(i.e.,  based  on  number  of  check  payments 
and  check  processing  costs). 

— Administrative  expenses  excluding  NRPs 
and  health  insurance  coverage  assistance 
are  greater  than  10%  of  total  expenses. 
The  applicant  is  fi-ee  to  include  narrative 

explanations  of  other  special  factors,  but  the 

narrative  should  not  exceed  five  pages. 

e.  TAA  Certification  Report.  The  applicant 
must  include,  as  an  attachment  to  its  grant 
submission,  information  that  identifies  by 
employer  the  TAA  Trade  Certification 
numbers  and  the  number  of  workers  covered 
in  the  certifications.  In  cases  where  a  petition 
has  been  filed  and  certification  is  pending, 
identify  the  TAA  Trade  Petition  number,  the 
date  the  petition  was  filed,  and  the  number 
of  workers  covered  in  the  petition. 

Part  V:  Application  Review  Process 

To  be  considered  for  funding,  an 
application  must  demonstrate  that  the 
proposed  project  meets  the  purpose  of  and  is 
consistent  with  the  Act  and  Regulations  and 
provides  all  of  the  information  required  by 
these  guidelines.  Applications  that  are  not 
completely  in  accordance  with  the 
requirements  or  do  not  contain  all  required 
submission  forms  will  not  be  considered  as 
submitted  and  will  not  be  evaluated  for 
funding  until  all  required  information  and 
documentation  is  provided.  Complete 
applications  will  be  evaluated  for 
responsiveness  to  the  criteria  identified  in 
this  part.  lust  as  with  the  submission 
requirements,  the  criteria  are  generally 


similar  for  each  type  of  NEG  project  but  there 
are  variations.  The  specific  criteria  by  type  of 
project  are  itemized  in  the  following  sections. 

A.  Regular  Projects 

1.  Eligibility:  To  ensure  that  NEG  funds  are 
only  awarded  to  eligible  dislocation  events 
and  where  there  is  a  verifiable  target  group 
that  is  both  eligible  and  in  need  of  assistance. 

a.  Infonnation  demonstrates  that  the 
dislocation  events  cited  are  eligible  for  NEG 
funding. 

b.  Information  demonstrates  that  identified 
workers  in  the  target  group  are  currently 
eligible  for  assistance. 

c.  Information  indicates  that  the  affected 
workers  are  still  in  need  of  assistance. 

2.  Early  Intervention:  To  ensure  that 
required  Rapid  Response  is  being 
implemented. 

a.  Information  indicates  that  timely  and 
appropriate  Rapid  Response  actions  have 
been  taken. 

b.  Information  indicates  that  some  effort 
has  been  made  to  contact  affected  workers 
and/or  their  representatives. 

3.  Reasonableness  of  Proposed  Services 
and  Costs:  To  ensure  that  NEG  projects  are 
designed  and  operated  in  accordance  with 
the  Federal  requirements  and  the  State  and 
local  policies  that  apply  to  formula-funded 
dislocated  worker  programs  in  the  proposed 
project  area,  OR,  if  different,  that  they  are 
fully  justified  in  terms  of  target  group  and 
reemployment  barriers. 

a.  The  planned  average  cost  per  peulicipant 
for  the  project  is  within  a  reasonable  range 
of  the  state's  actual  average  cost  per 
participant  reported  for  the  prior  Program 
Year. 

b.  The  percentage  of  planned  participants 
receiving  needs-related  payments  (NRPs)  in  . 
the  project  is  justified  in  terms  of  formula 
program  experience  or  target  group 
characteristics  and  reemployment  barriers. 

c.  The  indirect  costs  are  justified  by 
identifying:  (1)  The  approved  indirect  cost 
rate  and  base;  (2)  the  cognizeint  approval 
agency;  (3)  the  date  of  the  approval. 

d.  "Other"  expenditures  that  are  included 
in  the  budget — at  either  the  State  or  local 
level  -are  identified  and  justified  in  the 
narrative. 

e.  The  ratio  of  planned  participants  to 
affected  workers  is  reasonable  in  light  of 
prior  experience  with  NEG  projects  and  with 
the  results  of  Rapid  Response/early 
intervention  activities. 

f.  Total  administrative  costs  are  within  the 
cost  limitations  at  both  the  state  and  local 
project  levels,  OR  are  explained  and  justified. 

4.  Timeliness  of  Assistance:  To  ensure  that 
project  implementation  will  reflect  timely 
assistEuice  to  affected  workers,  consistent 
with  the  initiation  of  Rapid  Response  and 
other  early  intervention  activities;  and  to 
ensure  that  the  rate  of  expenditiires  is 
consistent  with  rate  of  on-board  participants 
by  service  type  (e.g.,  core/intensive,  training). 

a.  All  planned  participants  are  enrolled  in 
services  in  a  timely  manner  and  consistent 
with  avaUabilify  of  funds  to  complete 
services. 

b.  Rates  of  expenditure  for  Core/Intensive 
and  Supportive  Services  are  consistent  with 
the  rates  of  enrollment  in  those  services 
quarter-to-quarter. 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26661 


c.  Rates  of  expenditure  for  Training 
^vices  and  NRPs  (if  applicable)  are 
consistent  with  the  rates  of  enrollment  in 
tliose  services  quarter-to-quarter. 

I  5.  Adequacy  of  Planned  Performance:  To 
v^ify  that  planned  performance  on  NEG 
pkDjects  is  appropriate. 

8.  The  planned  levels  of  performance  on 
each  applicable  performance  measure  equal 
to  or  greater  than  the  higher  of  the  negotiated 
sfate  goal  or  the  Secretary's  goal.  OR 

1  b.  The  application  includes  specific 
employment  barriers-related  information  on 
tl;ie  project's  target  group  to  justify  a  lower 
l^vel  of  performance. 

1 6.  Need  for  Funds:  To  ensure  that  other 
finds  are  not  available  and/or  have  not  been 
cbmmitted  to  meet  the  needs  of  the  workers 
cpvered  in  the  application. 

I  a.  No  other  funding  exists  which  provides 
the  same  services  to  the  same  target  group. 

I  b.  Available  information  on  expenditures 
of  other  dislocated  worker  funds  in  the  state 
indicates  the  need  for  the  requested  funds. 

R  Disaster  Projects 

1.  Eligibility:  To  ensure  that  NEG  funds  are 
oply  awarded  to  eligible  dislocation  events 
and  where  there  is  a  verifiable  target  group 
that  is  both  eligible  and  in  need  of  assistance. 

i.  FEMA  has  issued  a  public  declaration 
tl  at  the  event  is  eligible  for  public  assistance. 

2.  Reasonableness  of  Proposed  Services 
aM  Costs:  To  ensure  that  NEC  projects  are 
designed  and  operated  in  accordance  with 
the  Federal  requirements  and  the  State  and 
local  policies  that  apply  to  formula-funded 
dislocated  worker  programs  in  the  proposed 
project  area,  OR,  if  different,  that  they  are 
fully  justified  in  terms  of  target  group  and 
reemployment  barriers. 

a.  If  long-term  unemployed  and  dislocated 
workers  are  part  of  the  target  group,  then  the 
project  design  includes  workforce 
development  services  designed  to  move  them 
into  permanent  employment. 

b.  If  workforce  development  services  are 
ii  eluded  in  the  project  design,  then: 

fl)  The  planned  average  cost  per 
participant  for  the  project  is  within  a 
reasonable  range  of  the  state's  actual  average 
cost  per  participant  reported  for  the  prior 
Program  Year. 

(2)  The  percentage  of  planned  participants 
receiving  needs-related  payments  (NRPs)  in 
the  project  is  justified  in  terras  of  formula 
program  experience  or  target  group 
characteristics  and  reemployment  barriers. 

:c.  The  indirect  costs  are  justified  by 
idlantification  of:  (1)  The  approved  indirect 
cost  rate  and  base;  (2)  the  cognizcmt  approval 
agency;  (3)  the  date  of  the  approval. 

|d.  "Other"  expenditures  that  are  included 
in  the  budget — at  either  the  State  or  local 
level — are  identified  and  justified  in  the 
n^ative. 

JB.  Total  administrative  costs  are  within  the 
ccHt  limitation,  or  are  explained  and  justified. 

p.  r/mey/nesso/Assis/a/jce.  To  ensure  that 
project  implementation  will  reflect  timely 
response  to  the  emergency  situation. 

EL  All  planned  temporary  jobs  are  filled 
Wthin  the  first  three  quarters  of  project 
operation. 

b.  Information  indicates  that  participants 
are  completing  temporary  jobs  prior  to 


substantially  undertaking  workforce 
development  activities. 

4.  Adequacy  of  Planned  Performance:  For 
participants  receiving  workforce 
development  services,  to  verify  that  planned 
performance  on  NEG  projects  appropriate. 

a.  The  planned  levels  of  performance  on 
each  applicable  performance  measure  equal 
to  or  greater  than  the  higher  of  the  negotiated 
state  goal  or  the  Secretary's  goal,  or 

b.  The  application  includes  specific 
employment  barriers-related  information  on 
the  project's  target  group  to  justify  a  lower 
level  of  performance. 

5.  Need  for  Funds:  To  ensure  that  other 
funds  are  not  available  and/or  have  not  been 
committed  to  meet  the  needs  of  the  workers 
covered  in  the  application. 

a.  There  are  no  other  NEG  disaster  projects 
in  the  state  that  are  underexpended 
according  to  their  approved  Implementation 
Plan  and  where  the  funds  could  be  redirected 
to  this  project. 

C.  Dual  Enrollment  Projects 

1.  Eligibility:  To  ensure  that  NEG  funds  are 
only  awarded  to  eligible  dislocation  events 
and  where  there  is  a  verifiable  target  group 
that  is  both  eligible  and  in  need  of  assistance. 

a.  TAA  certifications  and/or  other 
appropriate  documentation  to  demonstrate 
eligibility  is  provided  in  the  application  or 
can  be  accessed  fi-om  other  sources  in  DOL/ 
ETA. 

2.  Reasonableness  of  Proposed  Services 
and  Costs:  To  ensure  that  NEG  projects  are 
designed  and  operated  in  accordance  with 
the  applicable  Federal  requirements  and  the 
State  and  local  policies  in  the  proposed 
project  area. 

a.  The  average  cost  per  participant  for  the 
project  is  within  a  reasonable  range  of  the 
state's  actual  average  cost  per  participant 
reported  for  the  prior  Program  Year. 

b.  The  indirect  costs  are  justified  by 
identifying:  (1)  The  approved  indirect  cost 
rate  and  base;  (2)  the  cognizant  approval 
agency;  (3)  the  date  of  the  approval. 

c.  "Other"  expenditures  that  are  included 
in  the  budget — at  either  the  State  or  local 
level — are  identified  and  justified  in  the 
narrative. 

d.  Total  administrative  costs  are  within  the 
cost  limitation,  OR  are  explained  and 
justified. 

3.  Adequacy  of  Planned  Performance:  to 
verify  that  planned  performance  on  NEG 
projects  appropriate. 

a.  The  planned  levels  of  performance  on 
each  applicable  performance  measure  equal 
to  or  greater  than  the  higher  of  the  negotiated 
state  goal  or  the  Secretary's  goal,  or 

b.  The  application  includes  specific 
employment  barriers-related  information  on 
the  project's  target  group  to  justify  a  lower 
level  of  performance. 

4.  Need  for  Funds:  To  ensure  that  other 
funds  are  not  available  and/or  have  not  been 
committed  to  meet  the  needs  of  the  workers 
covered  in  the  application. 

a.  No  other  funding  exists  which  provides 
the  same  services  to  the  same  target  group. 

b.  A  state  verification  of  the  need  for  the 
requested  funds  is  provided. 

c.  Available  information  on  expenditures 
of  other  dislocated  worker  fiinds,  including 


Trade  Act  funds,  in  the  state  indicates  the 
need  for  the  requested  funds. 

D.  Health  Coverage  Assistance  Projects 

1 .  Eligibility:  To  ensure  that  NEG  funds  are 
only  awarded  to  provide  health  coverage 
assistance  and  supportive  services  to  eligible 
trade-impacted  workers  and  other  eligible 
individuals,  as  specified  in  the  Trade 
Adjustment  Assistance  Reform  Act  of  2(|D2. 

a.  TAA  certifications  and/or  other 
appropriate  documentation  to  demonstrate 
eligibility  is  either  provided  in  the 
application  or  can  be  accessed  from  other 
sources  in  DOL/ETA. 

2.  Reasonableness  of  Proposed  Services 
and  Costs:  To  ensure  that  NEG  funds  are 
utilized  in  a  manner  consistent  with  the 
Federal  requirements  and  the  State  and  local 
policies  that  apply  to  trade  assistance 
programs  in  the  proposed  project  area. 

a.  The  indirect  costs  are  justified  by 
identifying:  (1)  The  approved  indirect  cost 
rate  and  base;  (2)  the  cognizant  approval 
agency;  (3)  the  date  of  the  approval. 

b.  "Other"  expenditures  that  are  included 
in  the  budget  are  identified  and  justified  in 
the  narrative. 

c.  Total  administrative  costs,  exclusive  of 
heedth  coverage  payment  processing  costs, 
are  within  the  cost  limitation,  OR  are 
explained  and  justified. 

d.  The  basis  for  administrative  costs  to 
process  health  coverage  payments  is  justified. 

Part  VI:  Funding  Approaches 

Applications  for  NEG  funds  can  be  funded 
in  whole  or  in  part.  Full  or  partial  funding 
can  be  at  the  applicant's  request  or  at  the 
.  Secretar)''s  discretion.  The  applicant  may 
request  partial  funding  when  the  dislocation 
event  is  an  emergency  (i.e.,  regular  projects   ^ 
where  there  was  no  advance  notification  of 
the  layoffs,  or  any  disaster  projects)  and  there 
is  insufficient  time  to  develop  an  appropriate 
estimate  of  the  amount  of  funding  that  will 
be  needed  to  respond  to  the  event.  In  cases 
where  the  applicant  requests  partial  funding, 
the  applicant  should  only  request  a  partial 
amount  of  project  funding  needed  in  the 
initial  application.  After  the  project  design 
uncertainties  have  been  resolved  and  the 
initial  partial  funding  application  has  been 
approved,  the  applicant  must  complete  a  new 
application  for  the  remaining  amount  of 
project  funding  needed. 

Where  the  applicant  is  submitting  a  partial 
funding  request  due  to  an  emergency 
situation,  the  application  must  be  submitted 
within  15  calendar  days  of  the  emei^ency, 
unless  logistical  barriers  (e.g.,  damaged 
communication  systems  resulting  from  a 
natural  disaster]  prevent  submission  within  - 
this  timeframe. 

The  following  minimum  submission 
requirements  shall  apply  to  a  partial  funding 
request: 

For  Regular  Projects 

— SF  424; 

—Project  Synopsis  Form  (ETA  9106)  (entries 
are  not  required  for  Planned  Cost  per 
Participant,  Planned  Entered  Employment 
Rate,  Planned  Wage  Replacement  Rate  and 
Project  OperatoE  Listing); 

—Employer  Data  Form  (ETA  9105). 
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For  Disaster  Projects 

— SF  424; 

—Project  Synopsis  Form  (ETA  9106)  (entries 
are  not  required  for  Planned  Cost  per 
Participant,  Planned  Entered  Employment 
Rate,  Planned  Wage  Replacement  Rate  and 
Project  Operator  Listing). 
As  noted  previously,  most  NEG  grant 
awards  will  be  funded  incrementally  at  the 
Secretary's  discretion,  with  the  multiple 
disbursements  of  funds  all  based  on  the 
single  application.  In  these  cases,  a 
maximum  funding  level  will  be  approved  by 
the  Secretary,  but  a  lesser  amount  will  be 
initially  awarded.  The  grantee  will  be 
required  to  submit,  at  a  later  date, 
supplemental  information  in  order  to  request 
the  balance  of  funds.  This  information  will 
be  specified  in  the  grant  award  letter,  but  will 
include,  at  a  minimum,  current  information 
on  actual  participant  levels,  performance 
outcomes,  and  expenditures. 

Part  VII:  Post-Grant  Award  Requirements 

A.  FoUow-Up  Planning  Requirements 

I^cipients  of  a  NEG  will  be  required  to- 
develop  a  more  complete  project  operational 
plan  as  follow-up  to  the  grant  award.  This 
plan  should  be  completed  within  90  days  of 
grant  award  and  be  available  for  review  at  the 
office  of  the  grant  recipient.  The  information 
in  this  plan  will  be  used  to  verify  the 
feasibility  of  the  project  design  and  planned 
levels  of  performance  based  on  actual  project 
implementation  experience.  The  content  of 
the  plan  will  vary  by  type  of  project  but,  in 


general,  will  need  to  address  factors  such  as 
status  of  Rapid  Response  activities  (for 
Regular  projects),  participant  enrollments, 
needs  of  participants  for  specific  services, 
implementation  schedules,  project  operator 
agreements  and  budgets,  and  project 
management  and  staffing  structure. 

B.  Project  Oversight 

In  addition  to  the  review  of  the  Project 
Operational  Plan,  each  project  will  be 
reviewed  at  the  project  midpoint.  The 
purpose  of  this  review  will  be  to  verify  core 
compliance  factors  such  as  participant 
eligibility  and  adequate  financial 
management,  assess  the  effectiveness  of 
participant  service  policies  and  processes  in 
achieving  project  performance  goals,  and 
evaluate  the  need  for  funds  to  complefb  the 
project. 

C.  Project  Performance  Reporting 

Each  grsmt  recipient  will  be  required  to 
submit  to  the  Grant  Officer  a  Queirterly 
Report  Form  (ETA  9104)  on  actual 
performance  to-date.  The  report  will  include 
the  same  factors  as  the  Cumulative  Quarterly 
Planning  Form  (ETA  9103)  in  the  grant 
document.  A  copy  of  this  form  is  included 
in  Appendix  A. 

Part  Vm:  Grant  Modifications 

Grant  modifications  will  be  required  in  the 
following  circumstances: 

— To  increase  or  change  the  approved  Project 

Operators. 
— When  end-of-project  performance  is 

expected  to  vary  by  more  than  10%  from 


the  approved  plan  regarding:  Total 

participants,  participants  to  be  enrolled  in 

training,  or  expenditures  for  training. 
— To  increase  the  number  of  participants 

receiving  NRPs/health  coverage  assistance 

and/or  the  amount  of  expenditures  for 

NRPs/health  coverage  assistance. 
— To  increase  the  approved  amounts  of 

administrative  costs. 
— To  change  the  performance  period  for  the 

project. 
— When  actual  end-of-project  expenditures 

will  be  less  than  the  amount  of  awarded 

funds. 

Grant  modifications  must  be  submitted  to 
the  Grant  Officer.  They  must  be  submitted 
electronically. 

Grant  modifications  will  not  be  accepted 
within  90  days  prior  to  the  scheduled 
expiration  date  of  the  project. 

Where  there  is  a  need  to  increase  the 
amount  of  approved  funding  a  new 
application  for  NEG  funds  must  be 
submitted.  To  expand  the  layoff  dates,  and 
number  of  eligible  workers,  at  a  dislocation 
site  already  included  in  the  approved  grant 
without  increasing  the  amount  of  approved 
funding,  the  grantee  may  submit  a 
modification  that  would  include  additional 
Employer  Data  Form(s)  for  the  applicable 
layoffs  and,  if  needed,  a  revised  Planning 
Form.  A  new  application  is  required  for  the 
addition  of  new  dislocation  sites  and  t£trget 
groups  of  eligible  workers. 

BILUNG  CODE  4S10-30-P 
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Appendix  A  -  e- Application  and  Reporting  Forms 

Application  for  Federal  Assistance  Form  (SF  424) 
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B. 


0MB  Approval  No.  1205-0439 
Expiration  date:  05/31/2003 


Project  Synopsis  Form 


State  of 


Amount  of  Funding  Request  $_ 


Project  Name: 


Amount  Approved  by  DOL 
S 


Project  Type:      Regular   _Disaster  _.  Trade  Dual  Enrollment       Trade  Act  Health  Insurance 


Eligible  Event: Plant  Closure  ^Miss  Layoff  _ 

Installation 


Community  Impact  Layoffs Disaster Military 


^>plication  Type: 
(reason: 


Full  Funding  Partial 


For  Disaster  Project  Application  ONLY: 
Name/Description  of  Disaster  Event: 


Date  of  FEMA  Declaration  of  Eligibility  for  Public  Assistance: 

Target  Groups  (check  all  that  apply):  Unen^loyed  due  to  Disaster 

^Dislocated  Workers 


Long-Term  Unemployed 


For  Trade  Act  Health  Coverage  Project  Application  ONLY: 

State-based  Qualified  Health  Insurance  Coverage  Programs  Selected  by  State 
_Continuation  Provision  _High-Risk  Pool  _State  En^loyecs  _State  Envloyce-Con?)arable 
Joint  State-Private  Nonpool      Joint  State-Private  Pool      NonfedeiaUy  Financed 


Apphcant  Contact  Person: 


Street  Address  1 : 


Street  Address  2: 


City: 


Telephone: 


State:  Zip  Code: 


FAX: 


Email: 


Planned  Nuter  of  Participants: 


Planned  Cost  per  Participant:  $ 


%  of  Planned  Participants  Receiving  NRPs: 


Planned  Entered  Employment  Rate: 


% 


Planned  Wage  Replacement  Rate: 


Counties  included  in  Project  Service  Area: 
Requested  Funds  Needed  because: 


Project  Operator  Listing: 


ETA    9106 

(January 
2003) 

The  reporting  requirements  are  approved  by  0MB  according  to  the  Paperworic  Reduction  Act  of  1 995  under  OMB  approval 

No.  1205-0439.  NQTE:  Personsarenotrequiredtorespond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB 

control  nun*er.  Respondent's  obligation  to  reply  to  these  reporting  requirements  are  rrandatory  (PL:  107-210).  Public  reporting 

burden  for  this  collection  of  information  is  estimated  at  one  hour. 

Send  comments  regarding  this  burden  or  any  other  aspect  of  this  collection,  including  suggestions  for  reducing  the  burden  to  the  U.S. 

Department  of  Labor,  OfTice  of  National  Response,  Room  N-5422,  Washington,  D.C.  20210 

(Paperwork  Reduction  Project  1205-0439). 
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0MB  Approval  No.  1205-XXXX 
Expiration  date:  xx/xx/xx 


Employer  Data  Form 


Company/Industry 

Location  of 

Notification 

Date  of 

Layoff 

Number  of  Affected 

Facility 

Issued? 

Notification 

Date(s) 

Workers 

WARN 

PubUc 

Announcement  by 
Enployer 
__Other(specify) 
None 

Check  if  Closure 

Con^any/Industry 

Date{s)  of  Rapid 
Response  Actions 

#  of  Workers 
Contacted 

TAA  Petition 

Labor  Organization 
Representation 

(should  be  same 
as  above) 

Contact  with 
Employer: 

* 

Date  Filed: 

Number  of 
WoAcrs  Covered 

Not  applicable 

Contact  with 
Workers: 

None 

Type  of  Business  •> 

ETA    9105 
(February 
2003) 

The  reporting  requirements  are  approved  by  0MB  according  to  the  Paperwork  Reduction  Act  of  1995  under  0MB  approval 

No.  1205-XXXX.  NOTE:  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  cunently  valid 

0MB  control  nund)er.  Respondent's  obligation  to  reply  to  these  reporting  requirements  are  mandatory  (PL:  107-210).  Public 

reporting  burden  for  this  collection  of  information  is  estimated  at  30  minutes. 

Send  comments  regarding  this  burden  or  any  other  aspect  of  this  collection,  including  suggestions  for  reducing  the  burden  to  the  U.S. 

DepartmentofLabor,  Office  of  National  Rwponse,  Room  N-5422,  Washington,  D.C.  20210 

(Paperwork  Reduction  Project  1205-XXXX). 
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D. 


0MB  Approval  No.  1205-XXXX 
Expiration  date:  xx/xx/xx 


Project  Operator  Data  Form 


Project  Operator: 


Street  Address  1 : 


Street  Address  2: 


City: 


Contact  Person: 


State:  Zip  Code: 


Telephone: 


FAX: 


Email: 


Project  Duration:  Start 


End 


Funding  Level:  $ 


Number  of  Participants: 


Cotmties  included  in  Service  Area: 


ETA  9107 
(February  2003) 

w  J5^/^i^"'""^'^  ^  approved  by  OMB  according  to  the  Paperwork  Reduction  Act  of  1 995  under  0MB  approval  No  1 205- 

XXXX.  NQ2E:  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  cunwjtly  valid  OMB  control 

number  Respondent's  obligation  to  reply  to  these  reporting  requirements  are  mandatory  (PL:  107-210).  Public  reporting  burden  for 

this  collection  of  information  is  estimated  at  30  minutes. 

Send  rommente  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection,  including  suggestions  for  reducing  this  burden  to 

the  U.S.  Department  of  Labor,  Office  of  National  Response,  Room  N-5422,  Washington  D.C   20210 

(Paperwork  Reduction  Project  1205-XXXX). 
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Regular  Projects 


Planning  Form 


OMB  Approval  No.  1205-0439 
E3q>iration  date:  05/31/2003 


All  quarterly  entries  are  CUMULATIVE  over  all  previous  quarters. 


PERFORMANCE 
FACTOR 

PROGRAM  YEAR  QUARTER 

IMPLEMENTATION 
SCHEDULE 

TOTAL 
PARTICIPANTS 

Enrolled  in  Core 
Services 

Enrolled  in  Intensive 
Services 

Enrolled  in  Training 

Receiving  Support 
Service 

Rec.  Needs-Related 
Payments 

Exits 

Entering  Employment 
at  Exit 

* 

■ 

EXPENDITURE 
SCHEDULE 

TOTAL  EX- 
PENDITURES: 
STA  IE/GRANTEE 
LEVEL 

f 

NRPs 

Odier 

Total  Admin.,  excl. 
NRPs 

-  Indirect 

NRP  Admin. 

TOTAL  EXPENDI- 
TURES: LOCAL/ 
PROJECT  OP- 
ERATOR LEVEL 

Core  Services 

Intensive  Services 

Training 

Support  Services 

NRPs 

Other 

Total  Admin,  excl. 
NRPs 

-  Indirect 

NRP  Admin. 

TOTAL  EXPENDI- 
TURES:  STAl  E  AND 

Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26667 


PERFORMANCE 
FACTOR 

PROGRAM  YEAR  QUARTER 

LOCAL 

2.         Disaster  Projects 

All  quarterly  entries  are  CUMULATIVE  over  all  previous  quarters. 


PERFORMANCE 
FACTOR 

PROGRAM  YEAR  QUARTER                                              j 

IMPLEMENTATION 
SCHEDULE 

■  ^ 

TOTAL 
PARTICIPANTS 

Enrolled  in  Core 
Services 

Enrolled  in  Intensive 
Services 

■ 

Enrolled  in  Training 

Receiving  Support 

Services 

Rec.  Needs-Related 
Payments 

Employed  in  Temp. 
Disaster  Relief  Asst 

, 

'' 

Exits 

Entering  Enq>loyment 
at  Exit 

EXPENDITURE 
SCHEDULE 

TOTAL  EXPENDI- 
TURES: STATE/ 
GRAN  TEE  LEVEL 

Siq}port  Services 

NRPs 

Odier 

t 

Total  Admin.,  excl. 
NRPs 

-Indirect 

NRP  Admin. 

TOTAL  EXPENDI- 
TURES: LOCAU 
PROJECT  OPERA- 
TOR LEVEL 

- 

- 

Participant  Wages 

Particq)ant  FBs 

Core  Services 

Intensive  Services 

Training 

Sxqjport  Services 

I 

NRPs 

Other 

Total  Admin.,  excl. 

.... 
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.  PERFORMANCE 
FACTOR 

PROGRAM  YEAR  QUARTER 

NRPs 

-Indirect 

NRP  Admin. 

TOTAL  EXPENDI- 
TURES: STATE  AND 
LOCAL 

3. 


Trade- WIA  Dual  Enrollment 


All  quarterly  entries  are  CUMULATIVE  over  all  previous  quarters. 


PERFORMANCE 
FACiOR 

PROGRAM  YEAR  QUA] 

RTER 

IMPLEMENTATION 
SCHEDULE 

TOTAL 
PARTICIPANTS 

Enrolled  in  Core 
Services 

Enrolled  in  Intensive 
Services 

Enrolled  in  Training 

Receiving  Suiqwrt 
Services 

^ 

Exits 

Entering  EwployxDeaL 
at  Exit 

TOTAL  EXPENDI- 
TURES: STATE/ 
GRANTEE  LEVEL 

Supp(Ht  Services 

Otber 

Total  Admin 

-Indirect 

EXPENDITURE 
SCHEDULE 

TOTAL  EXPENDI- 
TURES: LOCAL/ 
PROJECl  OPERA- 
TOR LEVEL 

# 

- 

Core  Services 

Intensive  Services 

Training 

Support  Services 

Odier 

Total  Adniin. 

-Indirect 

TOTAL  EXPENDI- 
TURES: STATE  AND 
LOCAL 
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4.        Trade  Health  Insurance  Coverage  Assistance 

All  quarterly  entries  are  CUMULATIVE  over  all  previous  quarters. 


PERFORMANCE 
FACIOR 

PROGRAM  YEAR  QUARTER 

IMPLEMENTATION 
SCHEDULE 

TOTAL 
PARTICIPANTS 

Receiving  Siq)port 
Services 

Rec.  Needs-Related 
Payments 

Rec.  Healtib  Coverage 
Payments 

EXPENDITURE 
SCHEDULE 

TOTAL  EXPENDI- 
TURES 

NRPs 

Support  Services 

Other 

Health  Coverage 
Payments 

Total  AdmirL  excl. 
NRPs/Health  Coverage 
Payments 

-Indirect 

NRP  Admin. 

Health  Coverage 
Payment.  Admiit 

ETA  9103 
(January  2003) 

The  reporting  requirements  are  ^jproved  by  0MB  according  to  the  Paperwork  Reduction  Act  of  1 995  under  0MB  approval  No.  1 205- 

0439.  NOTg;  Persons  are  not  required  to  respond  to  this  collection  of  informati«i  unless  it  diq>lays  a  cuiraitlj'  vahd  OMB  control 

number.  Respondent's  obligation  to  reply  to  these  reporting  requirements  are  mandatory  (PL:  107-210).  Public  iwwrting  burden  for 

this  collection  of  information  is  estimated  at  90  minutes. 

Send  comment  regarding  the  burden  estimate  or  any  other  aspect  of  Ais  collection,  including  suggestions  for  reducing  this  burden  to 

the  U.S.  Department  of  Ubor,  Office  of  National  Response,  Room  N-5422,  Washington  D.C.  202 1 0 

(Paperwork  Reduction  Project  1 205-0439). 
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F. 

0439 

05/31/2003 


0MB  Approval  No.  1205- 
Expiration  date: 


Quarterly  Report  Form 


Grantee: 

Grant  Number: 

Project  Number: 

Performance  Period  Covered  by  this  Report: 


through 


PERFORMANCE  FACTOR 

REGULAR 

DISASTER 

DUAL 
ENROLLMENT 

TRADE  ACT 

HEALTH 
INSURANCE 

TOTAL  PAR'nCIPANTS 

Enrolled  in  Core  Services 

^^Hj^H^H 

Enrolled  in  Intensive  Services 

^^^^^^^H 

Enrolled  in  Training 

mjj^^HjjjH 

Receiving  Support  Services 

^^^^^^^1 

Rec.  Needs-Related  Payments 

■■■■■■I 

Enqjloyed  in  Temp.  Disaster  Relief  Asst. 

^■jjj^^^l 

^^^^^^^^^hh^^^hI 

Rec.  Health  Coverage  Payments 

Exits 

^^^^^^^H 

Entering  Employment  at  Exit 

^^^^^m^i 

TOTAL  EXPENDITURES: 
STATE/GRANTEE  LEVEL 

NRPs 

H^^^^HH 

Support  Services 

Other 

Total  Admin.,  excl.  NRPs/Health 
Coverage  Payments 

-  Indirect 

NRP  Admin. 

^^^H 

Health  Coverage  Payment  Admin.             ^^^^^^^^^^^^^^^^1 

TOTAL  EXPENDITURES:  LOCAL/ 
PROJECr  OPERATOR  LEVEL 

^^^H 

Participant  Wages 

I^B 

^1^1 

^^^^^^^H 

Participant  FBs 

^^^^^^^H 

Core  Services 

^^^^^^^H 

Intensive  Services 

^^^^^^^H 

Training 

^^^^^^^H 

Support  Services 

^^^^^^^H 

NRPs 

^^■■■■^l 

^^^^^^^H 

Other 

^^^^^^^H 

Total  Admin,  excl.  NRPs 

^^^^^^^H 

-Indirect 

^^^^^^^H 

NRP  Admin. 

HHiHHI 

^^^^^^^H 

TOTAL  EXPENDITURES:  STATE 
AND  LOCAL 

l^^l 
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ETA  9104 
(January  2003) 

I!','n'"^^!^Slf  '"'"'^"^'^  ^  approved  by  0MB  according  to  the  Paperwork  Reductirai  Act  of  1995  under  OMB  approval  No  1205- 

0439^J«2T1:  Persons  are  not  required  to  respond  to  this  collection  of  inftmnation  unless  it  displays  a  cuimitly  valid  OMB  control 

1"       .;  '^«sP°"^"'''s  obligation  to  reply  to  these  reporting  requirements  arc  mandatory  (PL:  107-210).  Public  reporting  burden  for 

this  collection  of  information  is  estimated  at  30  minutes. 

Send  conments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection,  including  suggestions  for  reducing  this  burden  to 

the  U.  S.  Department  of  Labor,  Office  of  National  Response,  Room  N-5422,  Washington  DC  20210 

(Paperwork  Reduction  Project  1205-0439) 
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Appendix  B  -  Directory  of  Regional  Offices  of  USDOL/ETA 


REGION  1- BOSTON 

Joseph  F.  Stoltz 

Regional  Administrator 

U.S.  Department  of  Labor/ETA 

JFK  Federal  Building 

Room  E-350 

Boston,  MA  02203 

(617)788-0170 

FAX:  617-788-0101 

REGION  1  -  NEW  YORK 

Patrick  Rowe 

Acting  RegUDnal  Administrator 

U.S.  Department  of  Labor/ETA 

201  Varick  Street,  Room  755 

New  York,  NY  10014 

(212)  337-2139 

FAX:  212-337-2144 

REGION  2  -  PHILADELPHIA 

Lenita  Jacobs-Simmons 

Regional  Administrator 

U.S.  Department  of  Labor/ETA 

The  Curtis  Center 

170  S.  Independence  Mall  West,  Suite  825 

East 

Philadelphia,  PA  19106-3315 

(215)  861-5205 

FAX:  215-861-5260 

REGION  3  -  ATLANTA 

Helen  Paricer 

Regional  Administrator 

U.S.  Department  of  Labor/ETA 

Atlanta  Federal  Center 

61  Forsyth  Street,  SW,  Room  6M12 

Atlanta,  GA  30303 

(404)562-2092 

FAX:  404-562-2149 


REGION  4  -  DALLAS/DENVER 

Joseph  C.  Juarez 

Regional  Administrator 

U.S.  Department  of  Labor/ETA 

Federal  Building 

525  Griffin  Street,  Room  317 

Dallas,  TX  75202 

(214)  767-8263 

FAX:  214-767-5113 

REGION  5  -  CHICAGO/KANSAS 
CITY 

Byron  Zuidema 

Regibnal  Administrator 

U.S.  Department  of  Labor/ETA 

230  S.  Dearborn  Street,  Room  628 

Chicago,  IL  60604 

(312)596-5403 

FAX:  312-596-5402 

REGION  6- 
SANFRANCISCO/SEATTLE 

Armando  Quiroz 

Regional  Administrator 

U.S.  Department  of  Labor/ETA 

71  Stevenson  Street,  Room  830 

San  Francisco,  CA  941 19-3767 

(415)  975-4610 

FAX:  415-975-4612 


[FR  Doc.  03-12248  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  4510-30-0 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federai  and  Federaiiy 
Assisted  Construction;  Generai  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  locaJ  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 


is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  t 
None 

Volume  in 
None 

Volume  IV 
None 
Volume  V 
None 

Volume  VI 
None 

Volume  VU 
None 


General  Wage  Determinations 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  diuing  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  disfributed  to  subscribers. 

Signed  in  Washington,  DC  this  7th  day  of 
May,  2003. 
Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  03-11887  Filed  5-15-03;  8:45  am) 

BHJJNG  CODE  4S10-27-M 


MORRiS  K.  UDALi.  SCHOU^RSHIP 
AND  EXCELLENCE  iN  NATIONAL 
ENViRONMENTAL  POUCY 
FOUNDATION 

Notice  of  Federai  Advisory  Committee 
Meeting 

Authority:  5  U.S.C.  Appendix;  20  U.S.C. 
5601-5609" 
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agency:  U.S.  Institute  for 
Environmental  Conflict  Resolution, 
Morris  K.  Udall  Foundation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Environmental 
Conflict  Resolution  (ECR)  Advisory 
Committee,  of  the  U.S.  Institute  for 
Environmental  Conflict  Resolution,  will 
conduct  a  public  meeting  on  Monday 
and  Tuesday,  Jime  9-10,  2003,  at 
Coolfont  Resort  and  Conference  Center, 
Cold  Run  Valley  Road,  Berkeley 
Springs,  West  Virginia.  The  meeting 
will  occur  from  8  a.m.  to  approximately 
3  p.m.  on  June  9,  and  from  8  a.m.  to 
approximately  2  p.m.  on  June  10. 

Members  of  the  public  may  attend  the 
meeting  in  person.  Seating  is  limited 
and  is  available  on  a  first-come,  first- 
served  basis.  During  this  meeting,  the 
Committee  will  discuss:  Committee 
organizational  details;  environmental 
conflict  resolution  (ECR)  processes  in 
connection  with  section  101  of  the 
National  Environmental  Policy  Act 
(NEPA);  best  practices  in  ECR;  reports  of 
subcommittees  on  NEPA  Section  101, 
best  practices,  and  affected 
communities;  and  plan  for  future 
committee  work.  Members  of  the  public 
may  make  oral  comments  at  the  meeting 
or  submit  written  comments.  In  general, 
each  individual  or  group  making  an  oral 
presentation  will  be  limited  to  five 
minutes,  and  total  oral  comment  time 
will  be  limited  to  one-half  hour  each 
day.  Written  comments  may  be 
submitted  by  mail  or  by  e-mail  to 
memerson@ecr.gov.  Written  comments 
received  in  the  Institute  office  far 
enough  in  advance  of  a  meeting  may  be 
provided  to  the  Committee  prior  to  the 
meeting;  comments  received  too  near 
the  meeting  date  to  allow  for 
distribution  will  normally  be  provided 
to  the  Committee  at  the  meeting. 
Written  comments  may  be  provided  to 
the  Committee  until  5  p.m.  on  Tuesday, 
June  2,  2003.  at  the  address  below,  or  in 
person  at  the  time  of  the  meeting. 
Comments  submitted  diuing  or  after  the 
meeting  will  be  accepted  but  may  not  be 
provided  to  the  Committee  until  after 
that  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  who  desires 
further  information  concerning  the 
meeting  or  wishes  to  submit  oral  or 
written  comments  should  contact 
Melanie  Emerson,  Program  Associate, 
U.S.  Institute  for  Environmental  Conflict 
Resolution,  130  S.  Scott  Avenue, 
Tucson,  AZ  85701;  phone  (520)  670- 
5299,  fax  (520)  670-5530,  or  e-mail  at 
memerson@ecr.gov.  Requests  to  make 
oral  comments  must  be  in  writing  (or  by 
e-mail)  to  Ms.  Emerson  and  be  received 
no  later  than  5  p.m.  Mountain  Standard 


Time  on  Tuesday,  June  2,  2003.  Copies 
of  the  draft  meeting  agenda  may  be 
obtained  from  Ms.  Emerson  at  \he 
address,  phone  and  e-mail  address 
listed  above. 

Dated:  May  12,  2003. 

Christopher  L.  Helms, 

Executive  Director,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  03-12239  Filed  5-15-03;  8:45  am] 

BILUNG  COOe  6820-FN-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.).  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment:  the  first  was  published 
in  the  Federal  Register  at  67  FR  79161 
on  December  27,  2002  and  no  comments 
were  received.  NSF  is  forwarding  the 
proposed  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  simultaneously  with  the 
publication  of  this  second  notice. 
DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725  17th  Street,  NW.,  Room 


10235,  Washington,  DC  20503,  and  to 
Teresa  R.  Pierce,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230  or  send  e-mail 
to  tpierce@nsf.gov.  Copies  of  the 
submission  may  be  obtained  by  calling  ■» 
(703) 292-7555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  R.  Pierce,  NSF  Reports  Clearance 
Officer  at  (703)  292-7555  or  send  e-mail 
to  tpierce@nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  2003  National 
Survey  of  Recent  CoUege  Graduates 
OMB  Approval  Number:  3145-0077. 
Abstract:  The  National  Survey  of 
Recent  College  Graduates  (NSRCG)  has 
been  conducted  biennially  since  1974. 
The  2003  NSRCG  will  consist  of  a 
sample  of  individuals  who  have 
completed  bachelor's  and  master's 
degrees  in  science  and  engineering  from 
U.S.  institutions. 

The  purpose  of  this  study  is  to 
provide  national  estimates  on  the  new 
entrants  in  the  science  and  engineering 
workforce  and  to  provide  estimates  on 
the  characteristics  of  recent  bachelor's 
and  master's  graduates  with  science  and 
engineering  degrees.  The  study  is  one  of 
three  components  of  the  Scientists  and 
Engineers  Statistical  Data  System 
(SESTAT).  which  produces  national 
estimates  of  the  size  and  characteristics 
of  the  nation's  science  and  engineering 
population. 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  "to  provide 
a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government."  The  NSRCG  is  designed 
to  comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  the  nation's  recent 
bachelor's  and  master's  level  scientists 
and  engineers.  Collected  data  will  be 
used  to  produce  estimates  of  the 
characteristics  of  these  individuals. 
They  will  also  provide  necessary  input 
into  the  SESTAT  labor  force  data 
system,  which  produces  national 


estimates  of  the  size  and  characteristics 
of  the  country's  science  and  engineering 
population.  "The  Foundation  uses  this 
information  to  prepare  congressionally 
mandated  reports  such  as  Women, 
Minorities  and  Persons  with  Disabilities 
in  Science  and  Engineering  and  Science 
and  Engineering  Indicators.  NSF 
publishes  statistics  from  the  survey  in 
many  reports,  but  primarily  in  the 
biennial  series.  Characteristics  of  Recent 
Science  and  Engineering  Graduates  in 
the  United  States.  A  public  release  file 
of  collected  data,  designed  to  protect 
respondent  confidentiality,  also  will  be 
made  available  to  researchers  on  CD- 
ROM  and  on  the  World  Wide  Web. 

Mathematica  Policy  Research,  Inc.  of 
Princeton,  New  Jersey  will  conduct  the 
study  for  NSF.  Data  are  obtained  by  mail 
questionnaire,  computer  assisted 
telephone  interviews  and  web  survey 
beginning  October  2003.  The  survey 
will  be  collected  in  conformance  with 
the  Privacy  Act  of  1974,  the  National 
Science  Foundation  Act  of  1950,  as 
amended,  and  the  Confidential 
Lnlormation  Protection  and  Statistical 
Act  of  2002.  The  individual's  response 
to  the  survey  is  voluntary.  NSF  will 
insure  that  all  information  collected  vkrill 
be  kept  strictly  confidential  and  will  be 
used  only  for  research  or  statistical 
purposes  and  for  preparing  scientific 
reports  and  articles. 

Expected  Respondents:  A  statistical 
sample  of  approximately  18,000 
bachelor's  and  master's  degree 
recipients  in  science,  engineering,  and 
health  will  be  contacted  in  2003.  A  total 
response  rate  in  2001  was  80%. 

Burden  on  the  Public:  The  amoxmt  of 
time  to  complete  the  questionnaire  may 
vary  depending  on  an  individual's 
circumstances;  however,  on  average  it 
wUl  take  approximately  25  minutes  to 
complete  the  survey.  The  total  annual 
burden  will  be  6,000  hours  during  the 
year. 

Dated:  May  12,  2003. 
Teresa  R.  Pierce, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  03-12215  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27,  License  No.  SNM-42, 
EA  03-087] 

In  the  Matter  of  BWX  Technologies, 
Lynchburg,  VA;  Order  Modifying 
License  (Effective  immediately) 

BWX  Technologies,  Inc.,  ("BWXT"  or 
the  "licensee")  is  the  holder  of  Special 


Nuclear  Material  License  No.  SNM-42 
issued  by  the  U.S.  Nuclear  Regulatory 
(NRC  or  Commission)  pursuant  to  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  part  70.  BWXT  is  authorized 
by  its  license  to  receive,  possess,  and 
transfer  special  nuclear  material  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  10  CFR  part 
70.  The  BWXT  license,  originally  issued 
on  August  22, 1956,  was  last  renewed 
on  October  2, 1995,  and  is  due  to  expire 
on  September  30,  2005. 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  and 
eventually  Orders  to  selected  licensees, 
including  BWXT,  to  Strengthen 
licensees'  capabilities  and  readiness  to 
respond  to  a  potential  attack  on  a 
nuclear  facility.  The  Commission  has 
also  communicated  with  other  Federal, 
State  and  local  government  agencies  and 
industry  representatives  to  discuss  and 
evaluate  the  current  threat  environment 
in  order  to  assess  the  nature  of  the 
current  threat.  In  addition,  the 
Commission  has  been  conducting  a 
comprehensive  review  of  its  safeguards 
and  security  programs  and 
requirements.  As  part  of  this  review,  the 
Commission  issued  an  Order  to  BWXT 
on  August  21,  2002,  to  implement 
interim  compensatory  measures  (ICMs) 
to  enhance  physical  security  of  licensed 
operations  at  this  facility. 

As  a  result  of  information  provided  by 
the  intelligence  community  concerning 
the  nature  of  the  threat  and  the 
Commission's  assessment  of  this 
information,  the  Commission  has 
determined  that  a  revision  is  needed  to 
the  Design  Basis  Threat  (DBT)  specified 
in  10  CFR  73.1.  Therefore,  the 
Commission  is  imposing  a  revised  DBT, 
as  set  forth  in  Attachment  1 '  of  this 
Order.  The  DBT,  which  supercedes  the 
DBT  specified  in  10  CFR  73.1,  provides 
the  Commission  vdth  reasonable 
assurance  that  the  public  health  and 
safety  and  common  defense  and  security 
continue  to  be  adequately  protected  in 
the  current  threat  environment.  The 
requirements  of  this  Order  will  remain 
in  effect  until  the  Commission 
determines  otherwise.  To  address  the 
DBT  set  forth  in  Attachment  1  of  this 
Order,  BWXT  is  required  to  revise  its 
physical  security  plan,  safeguards 
contingency  plan,  and  guard  training 


'  Attachment  1  contains  classified  information 
and  will  not  be  released  to  the  public. 


and  qualification  plan  that  are  required 
by  10  CFR  70.22. 

In  order  to  provide  assurance  that 
BWXT  is  implementing  prudent 
measures  to  protect  against  the  DBT, 
Materials  License  SNM-42  shall  be 
modified  to  require  that  the  physical 
security  plans,  including  pertinent 
requirements  of  the  Order  issued  on 
August  21,  2002,  safeguards 
contingency  plan,  and  the  guard 
training  and  qualification  plan,  required 
by  10  CFR  70.22  be  revised  to  provide 
protection  against  this  DBT.  Upon 
completion  of  NRC  review  and  approval 
of  the  revised  physical  security  plan, 
including  pertinent  requirements  of  the 
Order  issued  on  August  21,  2002, 
safeguards  contingency  plan,  and  the 
guard  training  and  qualification  plan, 
and  their  full  implementation,  the 
Commission  will  consider  requests  to 
relax  or  rescind,  either  in  whole  or  in 
part,  the  requirements  of  the  Order 
issued  on  August  21,  2002,  imposing 
ICMs.  In  addition,  pursuant  to  10  CFR 
2.202,  70.32,  and  70.81, 1  find  that,  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 

Accordingly,  pursuant  to  sections  53, 
161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202,  70.32,  and  70.81,  it  is  hereby 
ordered,  effective  immediately,  that 
material  license  SNM-42  is  modified  as 
follows: 

A.  1.  BWXT  shall,  notwithstanding 
the  provisions  of  any  Commission 
regulation,  license,  or  order  to  the 
contrary,  revise  its  physical  protection 
plan,  safeguards  contingency  plan,  and 
guard  training  and  qualification  plan 
prepared  pursuant  to  10  CFR  70.22  to 
provide  protection  against  the  DBT  set 
forth  in  Attachment  1  to  this  Order. 
BWXT  shall  submit  the  revised  physical 
security  plan,  revised  safeguards 
contingency  plan,  and  revised  guard 
training  and  qualification  plan 
including  an  implementation  schedule, 
to  the  Commission  for  review  and 
approval  no  later  than  April  29,  2004. 

2.  The  revised  physical  security  plan, 
revised  safeguards  contingency  plan, 
and  revised  guard  training  and 
qualification  plan  must  be  fully 
implemented  by  the  licensee  by  October 
29, 2004. 

B.  1.  BWXT  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  notify  the 
Commission,  (1)  if  it  is  imable  to 
comply  with  any  of  the  requirements  of 
this  Order,  (2)  if  comphance  with  any  of 
the  requirements  is  unnecessary  in  its 
specific  circumstances,  or  (3)  if 
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implementation  of  any  of  the 
requirements  would  cause  BWXT  to  be 
in  violation  of  the  provisions  of  any 
Commission  regulation  or  its  facility 
.  license.  The  notification  shall  provide 
BWXT's  justification  for  seeking  relief 
from,  or  variation  of,  any  specific 
requirement. 

2.  If  BWXT  considers  that 
implementation  of  any  of  the 
requirements  of  this  Order  would 
adversely  impact  safe  operation  of  its 
facility,  BWXT  must  notify  the 
Commission,  within  twenty  (20)  days  of 
this  Order,  of  the  adverse  safety  impact, 
the  basis  for  its  determination  that  the 
requirement  has  an  adverse  safety 
impact,  and  either  a  proposal  for 
achieving  the  same  objectives  of  this 
Order,  or  a  schedule  for  modifying  the 
facility  to  address  the  adverse  safety 
condition.  If  neither  approach  is 
appropriate,  BWXT  must  supplement  its 
response,  to  Condition  B.l  of  this  Order 
to  identify  the  condition  as  a 
requirement  with  which  it  cannot 
comply,  with  attendant  justifications  as 
required  in  Condition  B.l. 

C.  BWXT  shall  report  to  the 
Commission,  in  writing,  when  it  has 
fully  implemented  the  approved 
revisions  to  its  physical  security  plan, 
safeguards  contingency  plan,  and  guard 
training  and  qualification  plan  to 
protect  against  the  DBT  described  in 
Attachment  1  to  this  Order. 

D.  Notwithstanding  the  provisions  of 
any  Commission  regulation,  license  or 
order  to  the  contrary,  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  until  the  Commission 
determines  otherwise,  except  that 
BWXT  may  make  changes  to  their 
revised  physical  security  plan, 
safeguards  contingency  plan,  and  guard 
training  and  qualification  plan  if 
authorized  by  10  CFR  73.32  (e)  or  (g). 

BWXT's  responses  to  Conditions  A.l, 
B.l,  B.2,  and  C  above,  shall  be 
submitted  in  accordance  with  10  CFR 
70.5.  In  addition,  BWXT's  submittals 
that  contain  classified  information  shall 
be  properly  marked  and  handled  in 
accordance  with  10  CFR  95.39. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  BWXT  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202; 
BWXT  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown. 


consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
.  in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  BWXT 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  Office  of  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  to  the  Assistant 
General  Coimsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address;  to 
the  Regional  Administrator  for  NRC 
Region  II  and  to  BWXT  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  licensee.  Because  of  possible 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  If  a 
person  other  than  the  licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  BWXT  or 
a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c){2)(i), 
BWXT  may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 


In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  in  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  29th  day  of  April,  2003. 
Martin  J.  Virgilio, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  03-12255  Filed  5-15-03;  8:45  am) 

BILLING  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143,  License  No.  SNM-124, 
EA  03-087] 

In  the  Matter  of  Nuclear  Fuel  Services 
Inc.,  Erwin,  TN;  Order  Modifying 
License  (Effective  Immediately) 

Nuclear  Fuel  Services  Inc.,  ("NFS"  or 
the  "licensee")  is  the  holder  of  .Special 
Nuclear  Material  License  No.  SNM-124 
issued  by  the  U.S.  Nuclear  Regulatory 
(NRC  or  Commission)  pursuant  to  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  part  70.  NFS  is  authorized  by 
its  license  to  receive,  possess,  and 
transfer  special  nuclear  material  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  10  CFR  part 
70.  The  NFS  license,  originally  issued 
on  September  18,  1957,  was  last 
renewed  on  July  2, 1999,  and  is  due  to 
expire  on  July  31,  2009. 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY,  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
nimiber  of  Safeguards  and  Threat 
Advisories  to  its  licensees  and 
eventually  Orders  to  selected  licensees, 
including  NFS,  to  strengthen  licensees' 
capabilities  and  readiness  to  respond  to 
a  potential  attack  on  a  nuclear  facility. 
Tbe  Commission  has  also 
communicated  with  other  Federal,  State 
and  local  government  agencies  and 
industry  representatives  to  discuss  and 
evaluate  the  current  threat  environment 
in  order  to  assess  the  nature  of  the 
current  threat.  In  addition,  the 
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Commission  has  been  conducting  a 
comprehensive  review  of  its  safeguards 
and  security  programs  and 
requirements.  As  part  of  this  review,  the 
Commission  issued  an  Order  to  NFS  on 
August  21,  2002,  to  implement  interim 
compensatory  measures  (ICMs)  to 
enhance  physical  security  of  licensed 
operations  at  this  facility. 

As  a  result  of  information  provided  by 
the  intelligence  conmiunity  concerning 
the  nature  of  the  threat  and  the 
Commission's  assessment  of  this 
information,  the  Commission  has 
determined  that  a  revision  is  needed  to 
the  Design  Basis  Threat  (DBT)  specified 
in  10  CFR  73.1.  Therefore,  the 
Commission  is  imposing  a  revised  DBT, 
as  set  forth  in  Attachment  1 '  of  this 
Order.  The  DBT,  which  supercedes  the 
DBT  specified  in  10  CFR  73.1,  provides 
the  Commission  with  reasonable 
assurance  that  the  public  health  and 
safety  and  common  defense  and  security 
continue  to  be  adequately  protected  in 
the  current  threat  environment.  The 
requirements  of  this  Order  will  remain 
in  effect  until  the  Commission 
determines  otherwise.  To  address  the 
DBT  set  forth  in  Attachment  1  of  this 
Order,  NFS  is  required  to  revise  its 
physical  security  plan,  safeguards 
contingency  plan,  and  guard  training 
and  qualification  plan  that  are  required 
by  10  CFR  70.22. 

In  order  to  provide  assurance  that 
NFS  is  implementing  prudent  measures 
to  protect  against  the  DBT,  Materials 
License  SNM-124  shall  be  modified  to 
require  that  the  physical  security  plan, 
safeguards  contingency  plan,  and  the 
guard  training  and  qualification  plan, 
required  by  10  CFR  70.22  be  revised  to 
provide  protection  against  this  DBT. 
Upon  completion  of  NRC  review  and 
approval  of  the  revised  physical  seciu-ity 
plan,  including  pertinent  requirements 
of  the  Order  issued  on  August  21,  2002, 
safeguards  contingency  plan,  and  the 
guard  training  and  qualification  plan, 
and  their  full  implementation,  the 
Commission  will  consider  requests  to 
relax  or  rescind,  either  in  whole  or  in 
part,  the  requirements  of  the  Order 
issued  on  August  21,  2002,  imposing 
ICMs.  In  addition,  pursuant  to  10  CFR 
2.202,  70.32,  and  70.81, 1  find  that,  in 
the  circiunstances  described  above,  the 
public  health,  safety  and  interest  and 
the  common  defense  and  security 
require  that  this  Order  be  immediately 
effective. 

Accordingly,  pursuant  to  sections  53, 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Conmiission's  regulations  in  10 


'  Attachment  1  contains  classified  information 
and  will  not  be  released  to  the  public. 


CFR  2.202,  70.32,  and  70.81,  it  is  hereby 
ordered,  effective  immediately,  that 
material  license  SNM-124  is  modified 
as  follows: 

A.  1.  NFS  shall,  notwithstanding  the 
provisions  of  any  Commission 
regulation,  license,  or  order  to  the 
contrary,  revise  its  physical  protection 
plan,  safeguards  contingency  plan,  and 
guard  training  and  qualification  plan 
prepared  pinsuant  to  10  CFR  70.22  to 
provide  protection  against  the  DBT  set 
forth  in  Attachment  1  to  this  Order.  NFS 
shall  submit  the  revised  physical 
seciu'ity  plan,  revised  safeguards 
contingency  plan,  and  revised  guard 
training  and  qualification  plan 
including  an  implementation  schedule, 
to  the  Commission  for  review  and 
approval  no  later  than  April  29.  2004. 

2.  The  revised  physical  security  plan, 
revised  safeguards  contingency  plan, 
and  revised  guard  training  and 
qualification  plan  must  be  fully 
implemented  by  the  licensee  by  October 
29,  2004. 

B.  1.  NFS  shall,  vdthin  twenty  (20) 
days  of  the  date  of  this  Order,  notify  the 
Commission,  (1)  if  it  is  unable  to 
comply  with  any  of  the  requirements  of 
this  Order,  (2)  if  compliance  with  any  of 
the  requirements  is  imnecessary  in  its 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  NFS  to  be  in 
violation  of  the  provisions  of  any 
Commission  regulation  or  its  facility 
license.  The  notification  shall  provide 
NFS's  justification  for  seeking  relief 
from,  or  variation  of,  any  specific 
requirement. 

2.  If  NFS  considers  that 
implementation  of  any  of  the 
requirements  of  this  Order  would 
adversely  impact  safe  operation  of  its 
facility,  NFS  must  notify  the 
Conomission,  within  twenty  (20)  days  of 
this  Order,  of  the  adverse  safety  impact, 
the  basis  for  its  determination  that  the 
requirement  has  an  adverse  safety 
impact,  and  either  a  proposal  for 
achieving  the  same  objectives  of  this 
Order,  or  a  schedule  for  modifying  the 
facility  to  address  the  adverse  safety 
condition,  li  neither  approach  is 
appropriate,  NFS  must  supplement  its 
response  to  Condition  B.l  of  this  Order 
to  identify  the  condition  as  a 
requirement  with  which  it  caimot 
comply,  with  attendant  justifications  as 
required  in  Condition  B.l. 

C.  NFS  shall  report  to  the 
Commission,  in  vmting,  when  it  has 
fully  implemented  the  approved 
revisions  to  its  physical  secmity  plan, 
safeguards  contingency  plan,  and  guard 
training  and  qualification  plan  to 
protect  against  the  DBT  described  in 
Attachment  1  to  this  Order. 


D.  Notwithstanding  the  provisions  of 
any  Commission  regulation,  license  or 
order  to  the  contrary,  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  imtil  the  Conomission 
determines  otherwise,  except  that  NFS 
may  make  changes  to  their  revised 
physical  security  plan,  safeguards 
contingency  plan,  and  guard  training 
and  qualification  plan  if  authorized  by 
10  CFR  73.32(e)  or  (g). 

NFS's  responses  to  Conditions  A.l, 
B.l,  B.2,  and  C  above,  shall  be 
submitted  in  accordemce  with  10  CFR 
70.5.  In  addition,  NFS's  submittals  that 
contain  classified  information  shall  be 
properly  marked  and  handled  in 
accordance  with  10  CFR  95.39. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards  may,  in 
vkTiting,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  NFS  of  good  cause. 

In  accordance  with  10  CFR  2.202, 
NFS  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  vmting  and  imder  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  NFS 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  Office  of  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address;  to 
the  Regional  Administrator  for  NRC 
Region  II  and  to  NFS  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  licensee.  Because  of  possible 
disruptions  in  delivery  of  mail  to  United 
States  Govenmient  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
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of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  If  a 
person  other  than  the  licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

■  If  a  hearing  is  requested  by  NFS  or  a 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  NFS 
may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty  . 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  29th  day  of  April,  2003. 
For  the  Nuclear  Regulatory  Commission. 
Martiii  J.  Virgilio, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  03-12257  Filed  5-15-03;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  Network;  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Licensing  Support 
Network  Advisory  Review  Panel 
(LSNARP)  will  hold  its  next  meeting  on 
Tuesday  and  Wednesday,  June  3-4, 


2003,  at  the  Alexis  Park,  located  at  375 
East  Harmon,  Las  Vegas,  Nevada  89109. 
The  meeting  will  be  open  to  the  public 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  94-463,  86  Stat. 
770-776). 

Agenda:  The  meeting  will  be  held 
from  8:30  a.m.  to  5  p.m.  on  Tuesday, 
June  3  emd  fi'om  8:30  to  close  of 
business  on  Wednesday,  June  4.  The 
preliminary  agenda  includes  the  topics 
listed  below.  Additional  details 
regarding  timing  of  presentations  and 
changes  to  the  agenda  may  be  obtained 
through  the  contacts  listed  below  and 
will  be  aimounced  prior  to  the  meeting. 

1.  Introductory  Remarks— NRC/LSNARP 
NRC  Organizational  responsibilities 

and  roles 

2.  LSN  Status  Report— NRC-ASLBP/ 

LSN  Administrator 
Status  and  Schedule  for  document 
loading— NRC/DOE/Potential 
Parties 

3.  Large  Document  Simunary  Paper 

(review  of  4  options)— NRC-OCIO 

4.  Large  Document  Draft  Guidemce — 

NRC-OCIO 

5.  Discussion  of  LSNARP  membership 

on  Options  and  Guidance — 
LSNARP 

6.  Scope  of  documents  to  be  loaded  on 

LSN— NRC-OGC 
Document  Duplication 
Status  of  Revised  Topical  Guidelines 
Meaning  of  Certification 

7.  Need  for  Part  2  rule  changes/ 

schedule— NRC-OGC 
Electronic  and/ or  CD-submittal 
Ambiguities  in  rule 
Document  Duplication 
SUPPLEMENTARY  INFORMATION:  The  LSN 
is  an  internet  based  electronic  discovery 
database  being  developed  to  aid  the 
NRC  in  complying  with  the  schedule  for 
decision  on  the  construction 
authorization  for  the  high-level  waste 
repository  contained  in  section  114(d)  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended.  In  1998,  the  NRC  Rules  of 
Practice  in  10  CFR  part  2,  subpart  J, 
were  modified  to  provide  for  the 
creation  and  operation  of  the  LSN,  an 
internet-based  technological  solution  to 
the  submission  and  management  of 
records  and  documents  relating  to  the 
licensing  of  a  geologic  repository  for  the 
disposal  of  high-level  radioactive  waste. 
(63  FR  71729)  Pursuant  to  10  CFR 
2.1011(d),  the  agency  has  chartered  the 
LSNARP,  an  advisory  committee  that 
provides  advice  to  the  NRC  on 
fundamental  issues  relating  to  LSN 
design,  operation,  maintenance,  and 
compliance  monitoring. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  the  Secretary,  Mail  Stop  0-16  Cl, 


Washington,  DC  20555-0001;  Attn: 
Andrew  Bates  (telephone  301-415- 
1963;  e-mail  ALB@NRC.GOV)  or  Atomic 
Safety  and  Licensing  Board  Panel,  Mail 
Stop  T-3  F23,  Attn:  Jack  G.  Whetstine 
(telephone  301-415-7391;  e-mail 
JGW@NRC.GOy). 

Public  Participation:  Interested 
persons  may  make  oral  presentations  to 
the  LSNARP  or  file  written  statements. 
An  oral  presentations  request  should  be 
made  to  one  of  the  contact  persons 
listed  above  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  m^de. 

Dated:  May  9,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-12254  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  7590-01-P 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Government  Perfomiance  and  Results 
Act  of  1993;  Revised  Strategic  Plan 

agency:  Occupational  Safety  and  Health 
Review  Commission. 
ACTION:  Notice  of  request  for 
commission. 

summary:  The  Occupational  Safety  and 
Health  Review  Commission  (Review 
Commission)  announces  the  availability 
of  its  revised  Strategic  Plan  for  fiscal 
years  2003-2008  for  public  comment. 
Prepared  in  accordance  with  the 
Government  Performance  and  Results 
Act  of  1993,  the  revised  Strategic  Plan 
may  be  viewed  at  the  Review 
Commission's  Web  site,  http:// 
ivww.oshrc.gov  under  "What's  New." 
The  revised  Strategic  Plan  defines  the 
Review  Commission's  strategic  goal  and 
objectives,  and  the  methods  for 
achieving  them.  The  Review 
Commissioa  seeks  the  views  of  those 
who  practice  before  it  and  those  who  are 
affected  by  its  case  dispositions. 
DATES:  Comments  should  be  submitted 
on  or  before  June  16,  2003.  The  revised 
Strategic  Plan  will  become  effective  in 
October  2003,  without  any  further 
notice  in  the  Federal  Register,  unless 
comments  or  government  approval 
procedures  necessitate  otherwise. 
ADDRESSES:  Submit  any  written 
comments  to  Patricia  A.  Randle, 
Executive  Director,  Occupational  Safety 
and  Health  Review  Commission,  1120 
20th  St..  NW..  Ninth  Floor,  Washington. 
DC  20036-3419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Randle.  Executive  Director. 
Occupational  Safety  and  Health  Review 
Commission,  1120  20th  St.,  NW.,  Ninth 


Floor,  Washington,  DC  20036-3419, 
telephone  (202)  606-5380. 
SUPPLEMENTARY  INFORMATION:  The 
Government  Performance  and  Results 
Act  requires  the  development  of 
strategic  plans  and  performance 
measures  in  the  Federal  government.  It 
also  requires  that  agencies  review  and 
update  their  strategic  plans  every  three 
years. 

The  Review  Commission  continues  to 
pursue  its  commitment  to  providing 
superior  service  to  the  public.  This  plan 
changes  the  2000-2005  strategic  goals 
and  performance  objectives.  It  maintains 
and  revises  the  public  service  goal,  and 
eliminate  its  two  strategic  goals — 
extemcd  and  organizational.  However, 
the  Review  Commission  will  continue 
to  make  the  strategic  goals  a  priority 
v\rithin  the  agency  and  its  progress  with 
respect  to  them  will  be  monitored  for 
effectiveness.  The  revised  Strategic  Plan 
is  intended  to  focus  on  the  Review 
Commission's  primary  public  service 
mission  and  will  enhance  and  improve 
the  agency's  effectiveness  and  public 
accountability. 

Your  comments  on  the  revised 
Strategic  Plan  will  be  useful  and  will 
provide  the  agency  with  additional 
information  to  facilitate  the  agency's 
continued  ability  to  provide  superior 
public  service. 

(Authority:  5  U.S.C.  306(d)) 

Dated:  May  12,  2003. 
W.  Scott  Railton. 
Chairman. 
[FR  Doc.  03-12258  Filed  5-15-03;  8:45  am) 

BILUNG  CODE  7800-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

CcHporation  (OPIC). 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission. 

At  OPIC's  request,  OMB  is  reviewing 
this  information  collection  for 
emergency  processing  for  90  days, 
imder  OMB  control  number  3420-0011. 

Comments  are  being  solicited  on  the 
need  for  the  information,  its  practical 
utility,  the  accuracy  of  the  Agency's 


burden  estimate,  and  on  ways  to 
minimize  the  reporting  burden, 
including  automated  collection 
techniques  and  uses  of  other  forms  of 
technology.  The  proposed  form  imder 
review  is  summarized  below. 

DATES:  Comments  must  be  received  on 
or  before  Jime  16,  2003. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  submitting  officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Bruce 
Campbell,  Record  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  NW.,  Washington, 
DC  20527;  (202)  336-8563. 

Summary  Form  Under  Review 

Type  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPIC-52. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institution  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  7  hours  per  project. 

Number  of  Responses:  150  per  year. 

Federal  Cost:  $28,350. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  principle  document 
used  by  OPIC  to  determine  the 
investor's  and  the  project's  eligibility  for 
political  risk  insurance,  assess  the 
environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
U.S.  and  the  host  country  economy,  and 
collect  information  for  insurance 
underwriting  analysis. 

Dated:  May  12,  2003. 
Eli  Landy, 

Senior  Counsel,  Administrative  Affairs, 
Department  of  Legal  Affairs. 
[FR  Doc.  03-12231  Filed  5-15-03;  8:45  am] 
BUJJNG  CODE  3210-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3499] 

State  of  Oklahoma 

As  a  residt  of  the  President's  major 
disaster  declaration  on  May  10,  2003, 1 
find  that  Canadian,  Cleveland,  Grady, 
Kingfisher,  Lincoln,  Logan,  McClain, 
Oklahoma  and  Pottawatomie  Counties 
in  the  State  of  Oklahoma  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  tornadoes  occurring 
on  May  8,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
July  9,  2003  and  for  economic  injury 
until  the  close  of  business  on  February 
10,  2004  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter  Blvd., 
Suite  102,  Fort  Worth,  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Blaine, 
Caddo,  Comanche,  Creek,  Garfield, 
Garvin,  Major,  Noble,  Okfuskee,  Payne, 
Pontotoc,  Seminole  and  Stephens  in  the 
State  of  Oklahoma. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 

able Elsewtiere".  

5.625 

Homeowners      Wittmut      Credit 

Available  Elsewhere:  

2.812 

Businesses  With  Credit  Available 

Elsewhere. 

5.906 

Businesses  and  Non-Profit  Orga- 

nizations Without  Credit  Avail- 

style  Elsewhere:  

2.953 

Others  (Including  Non-Profit  Or- 

ganizations) With  Credit  Avail- 

able Elsewhere:  

5.500 

For  Economic  Injury. 

Businesses  and  Small  Agricul- 

tural    Cooperatives      Without 

Credit  Available  Elsewhere.  .... 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  349912  and  for 
economic  injury  the  niunber  is  9V2700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  12,  2003. 
Chen  C.  WoUF, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  03-12253  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  a02S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastor  #3498] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  8,  2003, 1 
find  that  Carroll,  Cheatham.  Chester, 
Crockett,  Dickson,  Dyer,  Gibson, 
Hardeman,  Haywood,  Henderson, 
Henry,  Houston,  Lake,  Lauderdale, 
Madison,  Montgomery,  Obion, 
Robertson,  Stewart  and  Weakley 
Counties  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  7,  2003  and  for  economic  injury 
until  the  close  of  business  on  February 
6,  2004  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Benton, 
Davidson,  Decatur,  Fayette,  Hardin, 
Hickman,  Himiphreys,  McNairy, 
Sumner,  Tipton  and  Williamson  in  the 
State  of  Tennessee;  Calloway,  Christian, 
Fulton,  Graves,  Hickman,  Logan, 
Simpson,  Todd  and  Trigg  counties  in 
the  State  of  Kentucky;  New  Madrid  and 
Pemiscot  counties  in  the  State  of 
Missouri;  Mississippi  county  in  the 
State  of  Arkansas;  and  Alcorn,  Benton 
and  Tippah  counties  in  the  State  of 
Mississippi. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  With  Credit  Avail- 
able Elsewhere 

5  625 

Homeowners      Without      Credit 

Available  Elsewhere  

2  812 

Businesses  With  Credit  Available 
Elsewhere 

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit  Avail- 
able Elsewhere 

5.906 
2  953 

Ottiers  (Including  Non-Profit  Or- 
ganizations) With  Credit  Avail- 
able Elsewhere 

5500 

For  Economic  Injury: 
Businesses  and   Small   Agricul- 
tural    Cooperatives     Without 
Credit  Available  Elsewhere  

2.953 

9V2400  for  Missouri;  9V2500  for 
Arkansas;  and  9V2600  for  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  12,  2003. 
Chen  C.  Wolff. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-12252  Filed  5-15-03;  8:45  am] 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  349812.  For 
economic  injury  the  number  is  9V2200 
for  Tennessee;  9V2300  for  Kentucky; 


DEPARTMENT  OF  STATE 

[Public  Notice  4367] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Manet 
and  ttie  American  Civil  War:  The  Battle 
of  the  'Kearsarge'  and  the  'Alabama' " 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Manet  and  the  American  Civil  War: 
The  Battle  of  the  'Kearsarge'  and  the 
'Alabama',"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Metropolitan  Museum  of  Art,  from  on  or 
about  June  2,  2003  until  on  or  about 
August  17,  2003,  and  at  possible 
additional  venues  yet  to  be<letermined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  May  12,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
ofState. 

[FR  Doc.  03-12295  Filed  5-15-03;  8:45  am] 

BILLING  CODE  4710-08-«> 


DEPARTMENT  OF  STATE 

[Public  Notice  4306] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  l4otice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Docimientation 
will  meet  in  the  Department  of  State, 
2201  C  Street,  NW.,  Washington,  DC, 
June  4-5,  2003,  in  Conference  Room 
1205.  Prior  notification  and  a  valid 
government-issued  photo  ED  (such  as 
driver's  license,  passport,  U.  S. 
government  or  military  ID)  are  required 
for  entrance  into  the  building.  Members 
of  the  public  planning  to  attend  must 
notify  Gloria  Walker,  Office  of  the 
Historian  (202-663-1124)  no  later  than 
May  28,  2003  to  provide  date  of  birth, 
valid  government-issued  photo 
identification  number  and  type  (such  as 
driver's  license  number/state,  passport 
number/country,  or  U.S.  government  ID 
number/agency  or  military  ID  number/ 
branch),  and  relevant  telephone 
numbers.  If  you  cannot  provide  one  of 
the  enumerated  forms  of  ID,  please 
consult  with  Gloria  Walker  for 
acceptable  alternative  forms  of  picture 
identification. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3  p.m. 
on  Wednesday,  Jime  4,  2003,  to  discuss 
declassification  and  transfer  of 
Department  of  State  records  to  the 
National  Archives  and  Records 
Administration  and  the  status  of  the 
Foreign  Relations  series.  The  remainder 
of  the  Committee's  sessions  from  3:15 
p.m.  until  4:30  p.m.  on  Wednesday, 
Jime  4,  2003,  and  9  a.m.  until  1  p.m.  on 
Thursday,  June  5,  2003,  will  be  closed 
in  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  The  agenda  calls  for 
discussions  of  agency  declassification 
decisions  concerning  the  Foreign 
Relations  series  and  other 
declassification  issues.  These  are 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.552b(c)(l)  and  the  public 
interest  requires  that  such  activities  be 
withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  J.  Susser, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Docimientation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC 
20520,  telephone  (202)  663-1123,  (e- 
mail  history@state.gov). 
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Dated:  April  30,  2003. 
Marc  J.  Susser, 

Executive  Secretary,  Advisory  Committee  on 
Historical  Diplomatic  Documentation, 
Department  of  State. 
[FR  Doc.  03-12297  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Doclcet  No.  34299] 

Gulf  &  Ohio  Railways  Holding  Co.,  Inc., 
H.  Peter  Claussen  and  Linda  C. 
Claussen — Continuance  in  Control 
Exemption— Chattahoochee  &  Gulf 
Railroad  Co.,  Inc. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption,  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25  for  Gulf  &  Ohio 
Railways  Holding  Co.,  Inc.,  a  noncairier, 
and  H.  Peter  Claussen  and  Linda  C. 
Claussen  (collectively,  Petitioners),  to 
continue  in  control  of  Chattahoochee  & 
Gulf  Raikoad  Co. ,  Inc.  (CGR) ,  upon 
CGR's  becoming  a  rail  carrier  pursuant 
to  a  related  transaction  in  STB  Finance 
Docket  No.  34298.' 

DATES:  This  exemption  wiU  be  effective 
June  15,  2003.  Petitions  to  stay  must  be 
filed  by  June  2,  2003.  Petitions  to  reopen 
must  be  filed  by  Jime  10,  2003. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings,  referring  to  STB 
Finance  Docket  No.  34299,  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  pleadings  to 
Troy  W.  Garris,  Weiner  Brodsky  Sidman 
Kider  PC,  1300  19th  Street,  NW.,  Fifth 
Floor,  Washington,  DC  20036-1609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600 
(assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  from  Da  2 
Da  Legal  Copy  Service  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 


» Chattahoochee  &  Gulf  Railroad  Co.,  Inc. — 
Acquisition  and  Operation  Exemption-Line  of 
Central  of  Georgia  Failroad  Company,  STB  Finance 
Docket  No.  34298  (STB  served  Mar.  26,  2003). 


1925  K  Street,  NW.,  Washington,  DC 
2d006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  May  9,  2003. 

By  the  Board,  Chairman  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12260  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34316  (Sub-No. 
1)1 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

AGENCY:  Siuiace  Transportation  Board, 

DOT. 

ACTION:  Petition  for  partial  revocation. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  temporary  trackage 
rights  arrangement  between  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  and  Union 
Pacific  Railroad  Company  (UP) 
described  in  STB  Finance  Docket  No. 
34316,^  to  permit  them  to  expire  upon 
completion  of  the  construction  of 
BNSF's  rail  line  between  Kamey  and 
Seadrift,  TX.2 

DATES:  This  exemption  is  effective  on 
June  15,  2003.  Petitions  to  stay  must  be 
filed  by  May  27,  2003.  Petitions  to 
reopen  must  be  filed  by  June  5,  2003. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34316  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Sarah  W. 


'  The  temporary  trackage  rights  exempted  in  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company — Trackage  Rights  Exemption — Union 
Pacific  Railroad  Company,  STB  Finance  Docket  No. 
34316  (STB  served  Mar.  12,  2003)  are  over  UP's  Port 
Lavaca  Subdivision  from  milepost  15.4  to  milepost 
14.2  and  from  milepost  6.95  to  milepost  6.0.  These 
segments  are  on  either  side  of  a  7.2S-mlle  portion 
of  UP's  Port  Lavaca  Subdivision  over  which  BNSF 
was  granted  an  exemption  for  overhead  trackage 
rights  in  the  same  notice.  This  petition  does  not 
involve  those  overhead  trackage  rights. 

2  BNSF  was  granted  authority  to  construct  and 
operate  a  railroad  line  in  The  Burlington  Northern 
and  Santa  Fe  Railway  Company — Construction  and 
Operation  Exemption — Seadrift  and  Kamey,  TX, 
STB  Finance  Docket  No.  34003  (STB  served  Jan.  25, 
2002).  BNSF  estimates  that  the  construction  will  be 
completed  before  the  end  of  ]ime  2003. 


Bailiff,  Senior  General  Attorney,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company,  P.O.  Box  961039, 
Fort  Worth,  TX  76161-0039. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 
SUPPLEMENTARY  INFORMATKW: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  bom  Da  2 
Da  Legal  Copy  Service  by  calling  (20^) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW.,  Washington,  DC 
20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  May  9,  2003. 

By  the  Board,  Chairman  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-12261  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34340] 

Vermilion  Valley  Railroad  Company, 
Inc. — Operation  Exemption — FNG 
Logistics  Co. 

Vermilion  Valley  Railroad  Company, 
Inc.  (WRR),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  imder  49 
CFR  1150.31  to  operate  approximately 
5.91  miles  of  railroad  owned  by  FNG 
Logistics  Co.  (FNG)  between  milepost 
QSO-5.18  near  the  Illinois/Indiana  State 
line  and  milepost  QSO-11.09  near  Olin, 
in  Vermillion  and  Warren  Coimties,  CM.' 
FNG  certifies  that  its  projected  revenues 
as  a  result  of  this  transaction  will  not 
exceed  those  that  would  qualify  it  as  a 
Class  IQ  rail  carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  about  April  30, 
2003,  the  effective  date  of  the  exemption 
(7  days  after  the  exemption  was  filed). 


'  The  subject  line  was  acquired  by  Flex-N-Gate 
Corporation  (Flex)  under  the  Board's  offer  of 
financial  assistance  procedures  at  49  U.S.C.  10904 
and  49  CFR  1152.27  in  New  York  Central  Lines, 
LLC — Abandonment  Exemption — in  Vermillion  and 
Warren  Counties,  IN.  STB  Docket  No.  AB-565  (Sub- 
No.  4X)  (STB  served  Sept.  17.  2002).  In  a  motion 
filed  on  April  22,  2003,  Flex  and  FNG,  a  wholly 
owned  subsidiary  of  Flex,  requested  permission  to 
substitute  FNG  for  Flex  as  the  purchaser  of  the  line. 
That  request  was  granted  bv  decision  served  on 
April  28,  2003. 
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If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34340,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Daniel  A. 
LaKemper,  P.O.  Box  185,  Morton,  IL 
61550. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  May  7,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-11878  Filed  5-15-03;  8:45  am] 

BILLING  COOE  4915-0(M> 


DEPARTMErfT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  May  28,  2003,  from 
approximately  2  p.m.  to  5  p.m.  e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  216  of  the  Hart  Senate  Office 
Building,  2nd  and  C  Streets,  NE., 
Washington,  DC  20510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Kodat,  Designated  Federal 
Official,  202-622-7073. 

SUPPLEMENTARY  INFORMATION:  At  the 
public  meeting,  the  Commission  will 
continue  its  examination  of  the  issues 
outlined  in  Executive  Order  13278. 
Witnesses  will  testify  at  the  invitation  of 
the  Commission.  Seating  is  limited. 

Dated:  May  12,  2003. 
Roger  Kodat, 

Designated  Federal  Official. 
(FR  Doc.  03-12222  Filed  5-13-03;  11:16  am] 

BILLING  COO€  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service 

AGENCY:  Department  of  the  Treasiuy , 
Departmental  Offices. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 
DATES:  The  meeting  will  be  held  on 
Thiu-sday.  May  29,  2003,  from 
approximately  8:30  a.m.  to  12:30  p.m. 
e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  216  of  the  Hart  Senate  Office 
Building,  2nd  and  C  Streets,  NE., 
Washington,  DC  20510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kodat,  Designated  Federal 
Official,  202-622-7073. 
SUPPLEMENTARY  INFORMATION:  At  the 
public  meeting,  the  Commission  will 
continue  its  examination  of  the  issues 
outlined  in  Executive  Order  13278. 
Witnesses  will  include  Postmaster 
General  John  E.  Potter  and  Comptroller 
General  of  the  United  States  David  M. 
Walker.  Seating  is  limited. 

Dated:  May  12,  2003. 
Roger  Kodat, 

Designated  Federal  Official. 

[FR  Doc.  03-12223  Filed  5-13-03;  11:17  am] 

BILUNG  COOE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 

Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  June 
11,2003. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on  June 
11,  2003,  in  Room  4200E  beginning  at 
10  a.m.,  Franklin  Court  Building,  1099 
14th  Street,  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 
Telephone  (202)  694-1861  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 


10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  June  11, 
2003,  in  Room  4200E  beginning  at  10:00 
a.m.,  Franklin  Court  Building,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptabihty  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  wall  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  26  U.S.C.  6103. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7), 
and  that  the  meeting  will  not  be  open 
to  the  public. 

David  B.  Robison, 

Chief,  Appeals. 

[FR  Doc.  03-12345  Filed  5-15-03;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Taxpayer 
Advocacy  Panel,  E-Fliing  Issue 
Committee 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel,  E-Filing 
Issue  Committee,  vrill  be  conducted. 
DATES:  The  meeting  will  be  held 
Saturday,  June  7,  2003,  from  8  a.m.  to 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227.  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee,  will  be  held  Saturday,  June 
7,  2003,  from  8  a.m.  to  5  p.m.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel,  Stop 
1006MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221.  Public 
comments  will  also  be  welcome  during 
the  meeting.  Please  contact  Mary  Ann 
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Delzer  at  l-«88-912-1227  ort414)  297- 
1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  9,  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-12346  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
Initiative  Issue  (MLI)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Thursday,  June  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  hiez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Thursday, 
June  19,  2003  from  1  p.m.  e.s.t.  to  2  p.m. 
e.s.t.  via  a  telephone  conference  call. 
The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  E.  De  Jesus, 
TAP  Office,  1000  South  Pine  Island  Rd., 
Suite  340,  Plantation,  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  May  12,  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  A  dvocacy  Panel. 
[FR  Doc.  03-12347  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
Initiative  Issue  (MU)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Ujitiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held  Friday, 
June  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227.  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
June  13,  2003  from  1  p.m.  e.s.t.  to  2  p.m. 
e.s.t.  via  a  telephone  conference  call. 
The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  E.  De  Jesus, 
TAP  Office,  1000  South  Pine  Island  Rd., 
Suite  340,  Plantation,  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  May  12.  2003. 
Tersheia  D.  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-12348  Filed  5-16-03;  8:45  am) 
BILLING  COOE  4830-01-P 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Final 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
ttie  Rehabilitation  or  Replacement  of 
Diversion  Dams  on  the  Duchesne  and 
Strawtjerry  Rivers  in  Utah 

agency:  Utah  Reclamation  Mitigation 
and  Conservation  Commission 
(Mitigation  Commission). 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for  the 
rehabilitation  or  replacement  of 
diversion  dams  on  the  Duchesne  and 
Strawberry  Rivers  in  Utah. 

SUMMARY:  The  Central  Utah  Project 
Completion  Act  (Pub.  L.  102-575) 
authorized  Federal  ftmds  to  rehabilitate 
diversion  dams  on  the  Duchesne  and 
Strawberry  Rivers  in  Utah.  The  project 
is  needed  to  reduce  adverse  effects  on 
fish  and  wildlife  resources. 

The  Final  Environmental  Assessment 
(EA)  was  prepared  as  a  Programmatic 
document.  It  discusses  potential 
environmental  impacts  associated  with 
reconstructing  and  operating  an 
unspecified  diversion  dam  on  the 
Duchesne  or  Strawberry  River.  The  new 
diversion  dam  could  serve  single  or 
multiple  diversion  rights.  Potential 
environmental  impacts  addressed  in  the 
document  are  those  impacts  that  would 
be  expected  regardless  of  which 
diversion  dam  is  rehabilitated.  Potential 
impacts  to  wetlands,  threatened  and 
endangered  species  and  cultural 
resources  are  generally  site  specific  and/ 
or  require  special  permits.  Potential 
impacts  to  these  environmental 
disciplines  would  be  addressed  in  a 
Supplemental  Environmental 
Assessment  (SEA),  if  needed. 

After  considering  the  public 
comments  received  during  scoping  and 
agency  consultation,  and  the  analyses  in 
the  EA  of  environmental  effects,  it  is  my 
decision  to  select  Alternative  3  for 
implementation,  excepting  the 
combination  of  the  Farm  Creek,  Jasper- 
Pike  and  New  Tabby  diversions.  With 
Alternative  3,  several  of  the  existing 
diversions  on  the  Duchesne  River  and 
several  of  the  existing  diversions  on  the 
Strawberry  River  would  be  combined 
and  new  diversion  dams  that  would 
serve  multiple  diversion  rights  would  be 
constructed.  This  would  involve 
transferring  points  of  diversion  from  the 
downstream  diversion(s)  to  the 
upstream  diversion  that  would  be 
constructed.  Diversions  would  be 
combined  only  when  the  involved  water 
rights  would  not  be  adversely  affected. 
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However,  not  every  diversion  structure 
can  be  potentially  combined  with  one  or 
more  of  the  other  diversions.  The 
combination  of  the  Farm  Creek,  Jasper- 
Pike  and  New  Tabby  diversions  as 
described  under  Alternative  3  is  not 
approved  to  be  combined  into  a  single 
diversion  because  cumulative 
depletions  of  stream  flows  in  the 
intervening  approximately  1 .4  miles  of 
Duchesne  River  channel  between  the 
Farm  &eek  and  Jasper-Pike  diversions 
would  cause  a  substantial  adverse 
impact  that  would  not  be  compensated 
for  by  the  elimination  of  one  or  two  of 
the  diversions  from  the  river. 
Alternative  3  was  formulated  to  include 
consolidation  of  diversions  that 
appeared  feasible  and  reasonable  based 
on  physical  and  logistical 
considerations.  At  this  time,  potential 
legal,  social,  and  institutional 
constraints  have  only  been  considered 
at  a  cursory  level.  Further  examination 
of  consolidation  options  coidd  preclude 
some  projects  from  being  implemented. 
In  those  instances  wherein  Alternative  3 
is  determined  not  to  be  feasible,  and  in 
the  case  of  the  Farm  Creek,  Jasper-Pike 
and  New  Tabby  diversions.  Alternative 
2  is  selected  for  implementation. 
Alternative  2  involves  the  rehabilitation 
or  construction  of  a  new  diversion 
facility  on  the  Duchesne  or  Strawberry 
River  at  or  in  very  close  proximity  to  the 
location  of  the  existing  diversions. 

The  Final  Environmental  Assessment 
is  a  programmatic  analysis.  Potential 
environmental  impacts  addressed  in  the 
EA  are  those  impacts  that  would  be 
expected  regardless  of  the  diversion 
dam  that  is  rehabilitated.  Potential 
impacts  to  wetlands,  threatened  and 
endangered  species  and  cultured 
resources  generally  are  site  specific  and/ 
or  require  special  permits.  As  a 
subsequent  decision  to  rehabilitate  or 
reconstruct  a  particular  diversion 
structure  is  made,  the  site-specific 
impacts  will  be  assessed  using  a  site- 
specific  environmental  evaluation 
checklist.  If  no  additional  impacts 
beyond  those  assessed  in  this  EA  are 
identified,  the  checklist  will  be 
approved  as  a  decision  document,  and 
no  further  NEPA  analysis  will  be 
conducted. 

If  any  item  on  the  checklist  has  not 
been  satisfied,  or  if  a  project  is  expected 
to  create  impacts  not  described  in  the 
EA,  to  create  impacts  greater  in 
magnitude  or  diu^tion  than  described  in 
the  EA  or  would  require  mitigation 
measures  that  are  not  described  in  the 
EA  to  keep  impacts  below  significant 
levels,  a  Supplemental  EA  (SEA)  to 
address  site  specific  impacts  would  be 
prepared  for  each  diversion  dam 
concurrent  with  the  preparation  of  the 


final  engineering  or  design  report  for  a 
specific  structure. 

The  EA  was  developed  with'  the 
public  in  accordance  with  the 
Commission's  National  Environmental 
Policy  Act  (NEPA)  rule  (43  CFR  part 
10010.20).  The  Final  EA  and  Decision 
Notice  were  sent  to  28  agencies  and 
individuals  on  May  2,  2003. 

The  EA  is  related  to  other  potential 
future  actions,  specifically  the  detailed 
design  and  implementation  of  diversion 
dam  replacements  or  rehabilitation.  The 
programmatic  perspective  has  been 
considered  in  die  document.  Future 
construction  projects  may  require 
separate  or  supplemental  NEPA 
compliance. 

ADDRESSES:  Address  all  comments  and/ 
or  requests  for  further  information  to 
Mark  Holden,  Projects  Manager,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  102  West 
500  South.  Suite  315,  Salt  Lake  City, 
UT,  84101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holden,  Projects  Manager,  801- 
524—3146  mholden@uc.usbr.gov. 

Dated:  May  2,  2003. 
Michael  C.  Weland, 
Utah  Reclamation  Mitigation  and 
Conservation  Commission  Executive  Director. 
(FR  Doc.  03-12140  Filed  5-15-03;  8:45  am] 

BILUNG  CODE  431(H)5-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Committee  On  Gulf 
War  Illnesses;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  Ihe  Research  Advisory  Committee 
on  Gulf  War  Veterans'  Illnesses  will 
meet  on  June  16-17,  2003,  at  the 
Department  of  yeterans  Affairs,  810 
Vermont  Avenue,  NW.,  Room  230, 
Washington,  DC.  The  meeting  on  Jime 

16  will  convene  at  8:30  a.m.  and 
adjourn  at  5  p.m.  The  meeting  on  Jime 

17  will  convene  at  8:30  a.m.  and 
adjourn  at  3:30  p.m.  Both  meetings  will 
be  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  make 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 
consequences  of  military  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

On  June  16,  the  Committee  will  hear 
research  presentations  from 
representatives  of  the  Midwest  Research 


Institute,  Lawrence  Livermore  National 
Laboratories  and  Lovelace  Respiratory 
Research  Institute.  The  Committee  will 
also  receive  an  update  on  VA  research 
from  the  VA's  Chief  Research  and 
Development  Officer.  On  Jime  17,  the 
Committee  will  hear  presentations  on 
and  discuss  new  research  and  reports. 
The  Committee  plans  to  discuss  and 
develop  recommendations  and  a  work 
plan.  Time  will  be  available  for  public 
comment  on  both  days. 

Members  of  the  public  may  submit 
written  statements  for  the  Committee's 
review  to  Ms.  Laura  O'Shea,  Committee 
Manager,  Department  of  Veterans 
Affairs  (008A1),  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Any 
member  of  the  public  wishing  further 
information  should  contact  Ms.  Laura 
O'Shea  at  (202)  273-5031. 

Dated:  May  7,  2003. 
-  By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
IFR  Doc.  03-12250  Filed  5-15-03;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

VA  Vocational  Rehabilitation  and 
Employment  Task  Force;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  VA  Vocational 
Rehabilitation  and  Employment  (VR&E) 
Task  Force  will  be  held  on  Thursday, 
May  29,  2003,  from  9  a.m.  to  5  p.m.,  and 
on  Friday,  May  30,  2003,  from  9  a.m.  to 
2  p.m.,  in  Room  230,  Department  to 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC.  The  meeting  is 
open  to  the  public. 

The  purpose  of  the  Task  Force  is  to 
conduct  an  independent  review  of  the 
VR&E  Program  within  the  Veterans     . 
Benefits  Administration  (VBA).  The 
Task  Force  will  provide 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  improving  the 
Department's  ability  to  provide 
comprehensive  services  and  assistance 
to  veterans  with  service-connected 
disabilities  and  employment  handicaps 
in  becoming  employable,  and  obtaining 
and  maintaining  suitable  employment. 
The  Task  Force  will  also  assess 
independent  living  services  provided  by 
VBA. 

Both  sessions  of  the  May  29-30 
meeting  will  focus  on  briefings  for  Task 
Force  members  by  providers  of 
vocational  rehabilitation  services  and 
those  who  oversee  VA's  delivery  of 
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vocational  rehabilitation  and 
employment  services.  On  May  29, 
presentations  will  be  made  by  the 
General  Accoimting  Office,  VA's  Office 
of  Inspector  General,  congressional 
committee  staff  and  the  State  Directors 
of  Veterans  Affairs.  On  May  30,  the  Task 
Force  will  be  briefed  by  the  Department 
of  Labor,  Department  of  Education  and 
VA's  Veterans  Health  Administration 
and  Veterans  Benefits  Administration. 

No  time  will  be  allocated  for  receiving 
oral  presentations  from  the  public. 
Interested  parties  who  wish  to  attend 
the  meeting  should  have  adequate 
identification  for  entry  into  the  building 
and  will  be  subject  to  a  security 
screening  process.  Members  of  the 
public  may  submit  written  comments 
for  review  by  the  Committee  to:  Mr. 
John  O'Hara,  Executive  Director,  VA 
Vocational  Rehabilitation  and 
Employment  Task  Force,  VA  Office  of 
Policy,  Planning,  and  I^reparedness 
(008B),  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Mr.  O'Hara  can 
be  reached  at  (202)  273-5130;  fax 
number  (202)  273-5991  and  e-mail 
address  john.o'hara@inail.va.gov. 

Dated:  May  9,  2003. 

By  Direction  of  the  Secretary: 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-12249  Filed  5-15-03;  8:45  am] 
BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  new  system  of 

records — Center  for  Veterans  Enterprise 

VA  VetBiz  Vendor  Information  Pages 

(123VAOOVE). 

SUMMARY:  The  Privacy  Act  of  1974,  5 
U.S.C.  522a(e),  requires  that  all  agencies 
pidilish  in  the  Federal  Register  a  notice 
of  the  existence  and  character  of  their 
systems  of  records.  Notice  is  hereby 
given  that  VA  is  establishing  a  new 
system  of  records  entitled  "VA  VetBiz 
Vendor  Information  Pages" 
(123VAOOVE). 

DATES:  Comments  on  the  establishment 
of  this  new  system  of  records  must  be 
received  no  later  than  June  16,  2003.  If 
no  public  comment  is  received,  the  new 
system  will  become  effective  June  16, 
2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  coihments  concerning 
the  proposed  new  system  of  records  to  . 


the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@inail.va.gov.  All 
relevant  material  received  before  June 
16,  2003,  will  be  considered.  Comments 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulation  Policy  and  Management, 
room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gail  Wegner  (00 VE),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
niunber  (202)  254-0233. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  106-50,  section  302  requires,  in 
pertinent  part: 

(5)  Establishment  of  an  information 
clearinghouse  to  collect  and  distribute 
information,  including  by  electronic  means, 
on  the  assistance  programs  of  Federal,  State, 
and  local  governments,  and  of  the  private 
sector,  including  information  on  office 
locations,  key  personnel,  telephone  numbers, 
mail  and  electronic  addresses,  and 
contracting  and  subcontracting  opportunities. 

(6)  Provision  of  Internet  or  other  distance 
learning  academic  instruction  for  veterans  in 
business  subjects,  including  accounting, 
marketing,  and  business  fundamentals. 

(7)  Compilation  of  a  list  of  small  business 
concerns  owned  and  controlled  by  service- 
disabled  veterans  that  provide  products  or 
services  that  could  be  procured  by  the  United 
States  and  delivery  of  such  list  to  each 
department  and  agency  of  the  United  States. 
Such  list  shall  be  delivered  in  hard  copy  and 
electronic  form  and  shall  include  the  name 
and  address  of  each  such  small  business 
concern  and  the  products  or  services  that  it 
provides." 

Section  604  requires: 

(b)  Identification  of  Small  Business 
Concerns  Owned  by  Eligible  Veterans.  Each 
fiscal  year,  the  Secretary  of  Veterans  Affairs 
shall,  in  consultation  with  the  Assistant 
Secretary  of  Labor  for  Veterans'  Employment 
and  Training  and  the  Administrator  of  the 
Small  Business  Administration,  identify 
small  business  concerns  owned  and 
controlled  by  veterans  In  the  United  States. 
The  Secretary  shall  inform  each  small 
business  concern  identified  under  this 
paragraph  that  information  on  Federal 
procurement  is  available  from  the 
Administrator. 

This  new  system  of  records  will  be 
used  to  maintain  and  access  an 
automated  database  containing  the 
information  on  veteran-owned 
businesses  set  forth  in  the  law  (section 
302,  paragraph  (7)  and  section  604, 
paragraph  (b)).  While  corporations  do 
not  have  any  Privacy  Act  rights,  it  is  not 
entirely  clear  whether  individuals 


acting  in  an  entrepreneurial  capacity, 
such  as  a  sole  proprietor  of  a  small 
business,  have  Privacy  Act  rights. 
Hence,  the  adoption  of  this  system  of 
records. 

The  automated  database  is  known  as 
the  VA  VetBiz  Vendor  Information 
Pages  (VIP).  The  database  includes  data 
on  veteran-owned  businesses  extracted 
from  the  Small  Business 
Administration's  Procurement 
Marketing  and  Access  Network  (Pro- 
Net)  database,  the  Central  Contractor 
Registration  database,  and  other 
databases.  It  will  be  augmented  vtdth 
voluntarily  submitted  data  provided  by 
veteran-owned  businesses  wishing  to  do 
business  with  the  Federal  government 
and  private  entities  either  in  a  capacity 
as  a  prime  contractor  or  as  a 
subcontractor. 

The  information  in  this  system  will  be 
maintained  in  electronic  form.  The 
information  in  these  records  will  be 
freely  available  to  government  agencies, 
companies,  and  the  general  public  via 
the  Internet. 

A  "Report  of  Intention  to  Publish  a 
Federal  Register  Notice  of  a  New 
System  of  Records'  and  an  advance  copy 
of  the  new  system  notice  have  been 
provided  to  the  Chairmen  of  the  House 
Committee  on  Governmental  Reform 
and  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Director, 
Office  of  Management  and  Budget 
(OMB),  as  required  by  provisions  of  title 
5,  U.S.C.  522a  (Privacy  Act),  and 
guidelines  issued  by  OMB  (61  FR  6428) 
(1996). 

Approved:  May  2,  2003. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

123  VAOOVE 
SYSTEM  NAME: 

Center  for  Veterans  Enterprise  (CVE) 
VA  VetBiz  Vendor  Information  Pages 
(123VA00VE). 

SYSTEM  LOCATION: 

Records  are  maintained  at  the  Center 
for  Veterans  Enterprise's  office  in  VA 
Headquarters,  Washington,  DC.  VA's 
Automation  Center,  1615  E.  Woodward 
Street,  Austin,  Texas  78772,  maintains 
the  computerized  database  and  Web 
site. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  of  records  will  cover  all 
companies  owned  by  veterans  that  wish 
to  be  a  part  of  the  system  of  records, 
including  those  already  registered  in  the 
SBA  Pro-Net  database  and/ or  the 
Central  Contractor  Registration 
database. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
The  records  will  contain  data  on 
veteran-owned  companies  who  have 
contacted  the  Center  for  Veterans 
Enterprise  or  have  been  extracted  from 
e-govemment  databases  to  which  the 
companies  have  voluntarily  submitted 
the  data  as  a  part  of  the  marketing 
efforts  to  the  federal  government.  The 
records  may  include  business  addresses 
and  other  contact  information, 
information  concerning  products/ 
services  offered,  information  pertaining 
to  the  business,  including  Federal 
contracts,  certifications,  and  seciu'ity 
clearances  held. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  106-50,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Federal,  State,  and  local 
government  personnel  will  access  the 
system  to  find  veteran-owned 
businesses  to  contract  with  and  for 
piu-poses  of  market  research  in 
compliance  with  their  respective 
procurement  regulations  and 
procedures. 

2.  The  general  public,  including 
companies  and  corporate  entities,  will 
access  the  system,  via  Internet,  to 
review  the  information  and  to  locate 
potential  subcontractors  and/or 
potential  teaming  partners  for  purposes 
of  complying  with  applicable 
regulations  concerning  use  of  veteran- 
owned  businesses. 

3.  The  Center  for  Veterans  Enterprise 
will  use  the  records  and  reports  derived 
from  the  database  to  manage  their 
responsibilities  under  the  Veterans 
Entrepreneiu-ship  and  Small  Business 
Development  Act  of  1999. 

COMPATIBILITY  OF  THE  PROPOSED  ROUTINE  USES: 

The  Privacy  Act  permits  disclosure  of 
information  about  individuals  without 
their  consent  for  a  routine  use  when  the 
information  will  be  used  for  a  purpose 
that  is  compatible  with  the  purpose  for 


which  the  information  is  collected.  In 
all  of  the  routine  use  disclosures 
described  above,  the  recipient  of  the 
information  will  use  the  information  in 
connection  with  a  matter  relating  to  one 
of  VA's  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  VetBiz  VIF  will  be  stored  in  an 
automated,  computerized  database.  The 
system  will  operate  on  servers  located  at 
VA's  Austin  Automation  Center  (AAC), 
1615  E.  Woodward  Street,  Austin,  Texas 
78772.  Data  backups  will  reside  on 
appropriate  media  according  to  normal 
system  backup  plans  for  the  AAC.  The 
system  will  be  managed  by  the  Center 
for  Veterans  Enterprise  in  VA 
Headquarters,  Washington,  DC. 

RETRIEV  ability: 

Automated  records  may  be  retrieved 
by  business  name,  type,  location, 
previous  experience,  certifications  (e.g. 
HUBZone,  8(a),  etc.),  product  identifiers 
(e.g.,  NAICS),  and  federal  identifiers 
(e.g.  CAGE  Code,  Pro-Net  identification 
number,  etc.). 

safeguards: 

Read  access  to  the  system  is  via 
Internet  access.  AAC  and  CVE  personnel 
will  have  access  to  the  system  via  VA 
Intranet  and  local  connections  for 
management  and  maintenance  purposes 
and  tasks.  Access  to  the  Intranet  portion 
of  the  system  is  via  user-id  and 
password  at  officially  approved  access 
points.  Veteran-owned  businesses  will 
establish  and  maintain  user-ids  and 
passwords  for  accessing  their  corporate 
information  under  system  control. 
Policy  regarding  issuance  of  user-ids 
and  passwords  is  formulated  in  VA  by 
the  Office  of  Information  and 
Technologj',  Washington,  DC. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  the 


records  disposal  authority  approved  by 
the  Archivist  of  the  United  States,  the 
National  Archives  and  Records 
Administration,  and  published  in 
Agency  Records  Control  Schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Dfrector,  Center  for  Veterans 
Enterprise  (OOVE),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

NOTIRCATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  Deputy  Director,  Center  for 
Veterans  Enterprise  (OOVE),  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  may  access  the 
records  via  the  Internet,  or  submit  a 
written  request  to  the  system  manager. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  who  wishes  to  contest 
records  maintained  under  his  or  her 
name  or  other  personal  identifier  may 
write  or  call  the  system  manager.  VA's 
rules  for  accessing  records  and 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  regiilations  set  forth  in  the 
Code  of  Federal  Regulations.  See  38  CFR 
1.577,  1.578. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from  the  following 
sources:  a.  Information  voluntarily 
submitted  by  the  business;  b. 
information  gathered  from  VA 
contracting  activities;  and  c.  information 
extracted  from  other  business  databases. 

[FR  Doc.  03-12251  Filed  5-15-03;  8:45  am] 
BILLING  CODE  8320-01 -P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Ruie,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14936;  Airspace 
Docket  No.  03-ACE-39]       ^ 

Modification  of  Class  E  Airspace; 
Muscatine,  lA 

Correction 

In  rule  document  03-11642  beginning 
on  page  24871  in  the  issue  of  Friday, 


May  9,  2003,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  24872,  in  the  third  column, 
in  §71.1,  imder  ACE  lA  E5  Muscatine, 
lA  ,  in  the  10th  line,  "northwest" 
should  read,  "northeast". 

[FR  Doc.  C3-11642  File*  5-15-03;  8:45  ami 

BILLING  CODE  1505-01-O 


Friday, 
May,  16,  2003 


Part  n 


Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Brick  and 
Structural  Clay  Products  Manufacturing; 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Clay 
Ceramics  Manufacturing;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR-2002-0054  and  OAR-2002-0055, 
FRL-7459-9] 

RIN  2060-A167  and  2060-A168 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Brick  and 
Structural  Clay  Products 
Manufacturing;  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Clay  Ceramics  Manufacturing 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

^  ■ 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  sources  at  brick  and 
structiu-al  clay  products  (BSCP) 
manufactiu-ing  facilities  and  NESHAP 
for  new  and  existing  sources  at  clay 
ceramics  manufacturing  facilities.  This 
action  will  implement  section  112(d)  of 
the  Clean  Air  Act  (CAA)  by  requiring 
major  sources  to  meet  hazardous  air 
pollutant  (HAP)  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  The  two  subparts 
wiU  protect  air  quality  and  promote  the 
public  health  by  reducing  emissions  of 
several  of  the  HAP  listed  in  section 
112(b)(1)  of  the  CAA.  The  rules  will 
reduce  HAP  emissions  from  existing 
sources  by  2,300  tons  per  year 
nationwide,  with  hydrogen  fluoride 
(HF)  and  hydrogen  chloride  (HCl) 
accoimting  for  2,290  tons  per  year  (99.6 
percent)  of  the  total  HAP  emissions 


reductions  from  existing  soim:es.  The 
associated  metals  (antimony,  arsenic, 
beryllium,  cadmium,  chromium,  cobalt, 
mercury,  manganese,  nickel,  lead,  and 
selenium)  reductions  from  existing 
sources  account  for  approximately  6 
tons  per  year  nationwide  (0.4  percent). 
Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects  such  as  irritation  of  the  lung, 
skin,  and  mucus  membranes,  effects  on 
the  central  nervous  system,  and  kidney 
damage.  The  EPA  has  classified  three  of 
the  HAP  as  known  human  carcinogens, 
foiu-  as  probable  human  carcinogens, 
and  one  as  a  possible  himian 
carcinogen.  We  estimate  that  the  two 
subparts  wiU  reduce  nationwide 
emissions  of  HAP  from  these  facilities 
by  approximately  2,100  megagrams  per 
year  (Mg/yr)(2,300  tons  per  year  (tpy)), 
a  reduction  of  approximately  35  percent 
from  the  ciuxent  level  of  emissions. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  May  16,  2003. 
ADDRESSES:  Docket  No.  OAR-2002- 
0054  contains  supporting 
dociunentation  used  in  developing  the 
final  BSCP  rule.  Docket  No.  OAR-2002- 
0055  contains  supporting 
docimientation  used  in  developing  the 
final  clay  ceramics  rule.  The  dockets  are 
located  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center,  (EPA/DC)  EPA  West 
Room  B102, 1301  Constitution  Avenue, 
NW.,  Washington,  DC  20460,  telephone 
(202)  566-1744.  The  dockets  are 
available  for  public  inspection  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning 


applicability  and  rule  determinations, 
contact  the  appropriate  State  or  local 
agency  representative.  If  no  State  or 
local  representative  is  available,  contact 
the  EPA  Regional  Office  staff  listed  in 
40  CFR  63.13.  For  information 
concerning  the  analyses  performed  in 
developing  the  final  rules,  contact  Ms. 
Mary  Johnson,  Combustion  Group, 
Emission  Standards  Division  (MC- 
C439-01),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5025,  e-mail  address: 
johnson.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Entities  potentially  regulated 
by  this  action  are  those  industrial 
facilities  that  manufacture  BSCP  and 
clay  ceramics.  Brick  and  structural  clay 
products  manufactiu-ing  is  classified 
imder  Standard  Industrial  Classification 
(SIC)  codes  3251,  Brick  and  Structural 
Clay  Tile;  3253,  Ceramic  Wall  and  Floor 
Tile;  and  3259,  Other  Structiual  Clay 
Products.  The  North  American  Industry 
Classification  System  (NAICS)  codes  for 
BSCP  manufacturing  are  327121,  Brick 
and  Structiual  Clay  Tile;  327122, 
Ceramic  WaU  and  Floor  Tile 
Manufacturing;  and  327123,  Other 
Structiu-al  Clay  Products.  Clay  ceramics 
manufacturing  is  classified  imder  SIC 
codes  3253,  Ceramic  Wall  and  Floor 
Tile;  and  3261,  Vitreous  Plumbing 
Fixtures  (Sanitaryware).  The  NAICS 
codes  for  clay  ceramics  manufacturing 
are  327122,  Ceramic  Wall  and  Floor  Tile 
Manufacturing;  and  327111,  Vitreous 
China  Plumbing  Fixture  and  China  and 
Earthenware  Bathroom  Accessories 
Manufacturing.  Regulated  categories 
and  entities  are  shown  in  Table  1  of  this 
preamble. 


Table  1.— Regulated  Categories  and  Entities 

Categofy 

SIC 

NAICS 

Examples  of  potentially  regulated  entities 

Industrial 

Industrial : 

Industrial 

Industrial 

3251 
3253 

3259 
3261 

327121 
327122 

327123 
327111 

Brick  and  structural  clay  tile  manufacturing  facilities  (BSCP  NESHAP) 

Ceramic  wall  and  floor  tile  manufacturing  facilities  (Clay  Ceramics  NESHAP)  and 

extruded  tile  manufacturing  facilities  (BSCP  NESHAP). 
Ottier  structural  day  products  manufacturing  facilities  (BSCP  NESHAP) 
Vitreous  plumbing  fixtures  (sanitaryware)  manufacturing  facilities  (Clay  Ceramics 

NESHAP). 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  yoiir  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.8385  of 
today's  final  BSCP  rule  and  §  63.8535  of 
today's  final  clay  ceramics  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 


listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  SECTION. 

Electronic  Docket  (E-Docket).  The 
EPA  has  established  official  public 
dockets  for  this  action  under  Docket  ID 
No.  OAR-2002-0054  for  the  final  BSCP 
rule  and  Docket  ID  No.  OAR-2002-0055 
for  the  final  clay  ceramics  rule.  The 
official  public  dockets  are  the  collection 
of  materials  that  is  available  for  public 
viewing  at  the  EPA  Docket  Center  (Afr 
Docket).  EPA  West.  Room  B102, 1301 


Constitution  Avenue,  NW.,  Washington, 
DC  20460.  The  Docket  Center  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Electronic  Access.  Electronic  versions 
of  the  public  dockets  are  available 
through  EPA's  electronic  public  docket 
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and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/to  view  public 
comments,  access  the  indexes  of  the 
contents  of  the  official  public  dockets, 
and  to  access  those  documents  in  the 
public  dockets  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  this  document. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  dockets,  an 
electronic  copy  of  today's  dociunent 
also  will  be  available  on  the  WWW. 
Following  the  Administrator's  signature, 
a  copy  of  this  action  vdll  be  posted  at 
www.epa.gov/ttn/oarpg  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Coiul 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  July  15,  2003.  Under  section 
307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  the  final  rule  that  was 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 
can  be  raised  during  judicial  review. 
Moreover,  imder  section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
the  final  rule  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
the  requirements. 

Outline.  The  information  presented  in  - 
this  preamble  is  organized  as  follows: 

I.  Background 
:A.  What  Is  the  Source  of  Authority  for 
I    Development  of  NESHAP? 
iB.  What  Criteria  Are  Used  in  the 
:    Development  of  NESHAP? 
iC.  How  Were  the  Final  Rules  Developed? 
D.  What  Are  the  Health  Effects  of 

Pollutants  Emitted  From  the  Brick  and 
!    Structural  Clay  Products  Manufacturing 

and  Clay  Cereimics  Manufacturing 

Source  Categories? 
n.  Summary  of  Responses  to  Major 

Comments  and  Changes  to  the  Brick  and 
^    Structural  Clay  Products  Manufacturing 
;    Proposed  NESHAP 
A.  Air  Pollution  Control  Devices 
3.  Affected  Source 
C.  Existing  Source  MACT 
3.  New  Source  MACT 


E.  Cost  and  Economic  Impacts 

F.  Test  Data  and  Emission  Limits 

G.  Monitoring  Requirements 

H.  Startup,  Shutdown,  and  Malfunction 
I.  Risk-Based  Approaches 

III.  Summary  of  the  Final  Brick  and 

Structural  Clay  Products  Manufacturing 
NESHAP 

A.  What  Source  Category  Is  Regulated  by 
the  Final  Rule? 

B.  What  Are  the  Affected  Sources? 

C.  When  Must  I  Comply  With  the  Final 
Rule? 

D.  What  Are  the  Emission  Limits? 

E.  What  Are  the  Operating  Limits? 

F.  What  Are  the  Performance  Test  and 
Initial  Compliance  Requirements? 

G.  What  Are  the  Continuous  Compliance 
Requirements? 

H.  What  Are  the  Notification, 
•     Recordkeeping,  and  Reporting 
Requirements? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts  for  the  Final  Brick 
and  Structural  Clay  Products 
Manufacturing  NESHAP 

A.  What  Are  the  Air  Quality  Impacts? 

B.  What  Are  the  Water  and  Solid  Waste 
Impacts? 

C.  What  Are  the  Energy  Impacts? 

D.  Are  There  any  Additional 
Environmental  and  Health  Impacts? 

E.  What  Are  the  Cost  Impacts? 

F.  What  Are  the  Economic  Impacts? 

V.  Summary  of  Responses  to  Major 

Comments  and  Changes  to  the  Clay 
Ceramics  Manufacturing  Proposed 
NESHAP 

A.  Affected  Source 

B.  Existing  Source  MACT 

C.  New  Source  MACT 

D.  Cost  and  Economic  Impacts 

E.  Test  Data  and  Emission  Limits 

F.  Monitoring  Requirements 

G.  Startup,  Shutdown,  and  Malfunction 

VI.  Summary  of  the  Final  Clay  Ceramics 

Manufacturing  NESHAP 

A.  What  Source  Category  Is  Regulated  by 
the  Final  Rule? 

B.  What  Are  the  Affected  Sources? 

C.  When  Must  I  Comply  With  the  Final 
Rule? 

D.  What  Are  the  Emission  Limits?       ^ 

E.  What  Are  the  Operating  Limits? 

F.  What  Are  the  Work  Practice  Standards? 

G.  What  Are  the  Performance  Test  and 
Initial  Compliance  Requirements  for 
Sources  Subject  to  Emission  Limits? 

H.  What  Are  the  Initial  Compliance 

Requirements  for  Sources  Subject  to  a 

Work  Practice  Standard? 
I.  What  Are  the  Continuous  Compliance 

Requirements  for  Sources  Subject  to 

Emission  Limits? 
J.  What  Are  the  Continuous  Compliance 

Requirements  for  Sources  Subject  to  a 

Work  Practice  Standard? 
K.  What  Are  the  Notification, 

Recordkeeping,  and  Reporting 

Requirements  for  Sources  Subject  to 

Emission  Limits? 
L.  What  Are  the  Notification, 

Recordkeeping,  and  Reporting 

Requirements  for  Sources  Subject  to  a 

Work  Practice  Standard? 


Vn.  Summary  of  Environmental,  Energy,  and 
Economic  Impacts  for  the  Final  Clay 
Ceramics  Manufacturing  NESHAP 

A.  What  Are  the  Air  Quality  Impacts? 

B.  What  Are  the  Water  and  Solid  Waste 
Impacts? 

C.  What  Are  the  Energy  Impacts? 

D.  Are  there  any  Additional  Environmental 
and  Health  Impacts? 

E.  What  Are  the  Cost  Impacts? 

F.  What  Are  the  Economic  Impacts? 

VIII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132,  Federalism 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211,  Actions 

Concerning  Regulations  That 

Significq^^Uy  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Congressional  Review  Act 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  and  area  sources  of  HAP  and  to 
establish  NESHAP  for  the  listed  source 
categories  and  subcategories.  Clay 
products  manufactiuing  was  listed  as  a 
category  of  major  sources  on  the  initial 
source  category  list  published  in  the 
Federal  Register  on  July  16,  1992  (57  FR 
31576).  In  the  July  22,  2002  Federal 
Register  notice  (67  FR  47894)  that 
proposed  NESHAP  for  BSCP 
manufactiuing  and  clay  ceramics 
manufacturing,  the  clay  products 
manufacturing  source  category  was 
replaced  by  the  BSCP  manufacturing 
source  category  and  the  clay  ceramics 
manufacturing  source  category.  Today's 
action  contains  final  rules  for  the  two 
source  categories.  Major  sources  of  HAP 
are  those  stationary  sources  or  groups  of 
stationary  sources  that  are  located 
within  a  contiguous  area  and  under 
common  control  that  emit  or  have  the 
potential  to  emit  considering  controls, 
in  the  aggregate,  9.07  Mg/yr  (10  tpy)  or 
more  of  any  one  HAP  or  22.68  Mg/yr  (25 
tpy)  or  more  of  any  combination  of 
HAP.  Area  sources  are  those  stationary 
sources  that  are  not  major  sources. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  irom  both  new  and  existing  major 
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sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensiues  that  the  standards  are  set  at  a 
level  that  assures  that  all  major  soiu-ces 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  soiu-ces  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  caimot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  b«st- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
for  which  the  Administrator  has 
emissions  information  (or  the  best- 
performing  5  soiu'ces  for  which  the 
Administrator  has  or  could  reasonably 
obtain  emissions  information  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  the  consideration  of 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  How  Were  the  Final  Rules  Developed? 

We  proposed  standards  for  BSCP 
manufactxu-ing  and  clay  ceramics 
manufacturing  on  July  22,  2002  (67  PR 
47894).  The  preamble  for  the  proposed 
standards  described  the  rationale  for  the 
proposed  standards.  Public  comments 
were  solicited  at  the  time  of  proposal. 
The  public  comment  period  lasted  from 
July  22,  2002  to  September  20,  2002. 
Industry  representatives,  regulatory 
agencies,  environmental  groups,  and  the 
general  public  were  given  the 
opportunity  to  comment  on  the 
proposed  rules  and  to  provide 
additional  information  diuing  the 
public  comment  period.  We  also  offered 
at  proposal  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rules.  A  public  hearing  on  the  proposed 
BSCP  rule  was  held  on  August  21,  2002, 
during  which  21  presentations  were 
made.  Following  the  public  hearing,  we 
met  with  representatives  of  industry  and 


environmental  groups  on  several 
occasions. 

We  received  a  total  of  80  public 
comment  letters  on  the  proposed  BSCP 
rule  and  9  public  comments  letters  on 
the  proposed  clay  ceramics  rule. 
Comments  were  submitted  by  industry 
trade  associations,  BSCP  and  clay 
ceramics  manufacturing  companies, 
State  regulatory  agencies  and  their 
representatives,  and  environmental 
groups.  Today's  final  rules  reflect  our 
consideration  of  all  of  the  comments 
received.  Major  public  comments  on  the 
proposed  rules,  along  with  our 
responses  to  those  comments,  are 
sunutnarized  in  this  preamble. 

D.  What  Are  the  Health  Effects  of 
Pollutants  Emitted  From  the  Brick  and 
Structural  Clay  Products  Manufacturing 
and  Clay  Ceramics  Manufacturing 
Source  Categories? 

Today's  proposed  rules  protect  air 
quality  and  promote  the  public  health 
by  reducing  emissions  of  some  of  the 
HAP  listed  in  section  112(b)(1)  of  the 
CAA.  Emissions  data  collected  diuing 
development  of  the  proposed  rules 
show  that  HF,  HCl,  and  small  amoimts 
of  metals  (antimony,  arsenic,  beryllium, 
cadmium,  chromium,  cobalt,  mercury, 
manganese,  nickel,  lead,  and  seleniiun) 
are  emitted  from  BSCP  and  clay 
ceramics  manufactiuing  facilities. 
Exposure  to  these  HAP  is  associated 
with  a  variety  of  adverse  health  effects. 
These  adverse  health  effects  include 
chronic  health  disorders  (e.g.,  irritation 
of  the  lung,  skin,  and  mucus 
membranes,  effects  on  the  central 
nervous  system,  and  damage  to  the 
kidneys),  and  acute  health  disorders 
[e.g.,  lung  irritation  and  congestion, 
alimentary  effects  such  as  nausea  and 
vomiting,  and  effects  on  the  kidney  and 
central  nervous  system).  We  have 
classified  three  of  the  HAP  as  human 
carcinogens,  four  as  probable  human 
carcinogens,  and  one  as  a  possible 
human  carcinogen.  We  do  not  know  the 
extent  to  which  the  adverse  health 
effects  described  above  occur,  or  if  any 
adverse  effects  occur,  in  the  populations 
surrounding  these  facilities.  However,  to 
the  extent  the  adverse  effects  do  occur, 
today's  proposed  rules  would  reduce 
emissions  and  subsequent  exposures. 
The  majority  of  the  emissions 
reductions  from  this  rule  are  HF  (1900 
tons  per  year  nationwide)  and  HCl  (390 
tons  per  year  nationwide),  while  the 
rule  will  only  reduce  emissions  of  the 
HAP  metals  listed  below  by  a  small 
amount  (approximately  6  tons 
nationwide  per  year). 


1.  Hydrogen  Fluoride 

Acute  (short-term)  inhalation 
exposure  to  gaseous  HF  can  cause 
severe  respiratory  damage  in  humans, 
including  severe  irritation  and 
pulmonary  edema.  Chronic  (long-term) 
exposure  to  fluoride  at  low  levels  has  a 
beneficial  effect  of  dental  cavity 
prevention  and  may  also  be  useful  for 
the  treatment  of  osteoporosis.  Exposiue 
to  higher  levels  of  fluoride  may  cause 
dental  fluorosis  or  mottling,  while  very 
high  exposiues  through  drinking  water 
or  air  can  result  in  crippling  skeletal 
fluorosis.  One  study  reported  menstrual 
irregularities  in  women  occupationally 
exposed  to  fluoride.  We  have  not 
classified  HF  for  carcinogenicity. 

2.  Hydrogen  Chloride 

Hydrogen  chloride,  also  called 
hydrochloric  acid,  is  corrosive  to  the 
eyes,  skin,  and  mucous  membranes. 
Acute  (short-term)  inhalation  exposiu-e 
may  cause  eye,  nose,  and  respiratory 
tract  irritation  and  inflammation  and 
pulmonary  edema  in  himians.  Chronic 
(long-term)  occupational  exposure  to 
HCl  has  been  reported  to  cause  gastritis, 
bronchitis,  and  dermatitis  in  workers. 
Prolonged  exposiu^  to  low 
concentrations  may  also  cause  dental 
discoloration  and  erosion.  No 
information  is  available  on  the 
reproductive  or  developmental  effects  of 
HCl  in  humans.  In  rats  exposed  to  HCl 
by  inhalation,  altered  estrus  cycles  have 
been  reported  in  females  and  increased 
fetal  mortality  and  decreased  fetal 
weight  have  been  reported  in  offspring. 
We  have  not  classified  HCl  for 
carcinogenicity. 

3.  Antimony 

Acute  (short-term)  exposure  to 
antimony  by  inhalation  in  humans 
results  in  effects  on  the  skin  and  eyes. 
Respiratory  effects,  such  as 
inflammation  of  the  limgs,  chronic 
bronchitis,  and  chronic  emphysema,  are 
the  primary  effects  noted  from  chronic 
(long-term)  exposure  to  antimony  in 
humans  via  inhalation.  Human  studies 
are  inconclusive  regarding  antimony 
exposure  and  cancer,  while  animal 
studies  have  reported  lung  tumors  in 
rats  exposed  to  antimony  trioxide  via 
inhalation.  Effects  of  oral  exposure  to 
antimony  are  not  well-described,  but  a 
single  study  has  reported  decreased 
longevity  and  changes  in  serum  glucose 
and  cholesterol  in  rats.  We  have  not 
classified  antimony  for  carcinogenicity. 

4.  Arsenic 

Acute  (short-term)  high-level 
inhalation  exposure  to  arsenic  dust  or 
fumes  has  resulted  in  gastrointestinal 
effects  (nausea,  diarrhea,  abdominal 
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pain),  and  central  and  peripheral 
nervous  system  disorders.  Chronic 
(long-term)  inhalation  exposure  to 
inorganic  arsenic  in  humans  is 
associated  with  irritation  of  the  skin  and 
mucous  membranes.  Human  data 
stiggest  a  relationship  between 
inhalation  exposure  of  women  working 
at  or  living  near  metal  smelters  and  an 
increased  risk  of  reproductive  effects, 
such  as  spontaneous  abortions. 
Inorganic  arsenic  exposure  in  humans 
by  the  inhalation  route  has  been  shown 
to  be  strongly  associated  with  limg 
oncer,  while  ingestion  of  inorganic 
arsenic  in  humans  has  been  linked  to  a 
form  of  skin  cancer  and  also  to  bladder, 
liver,  and  lung  cancer.  We  have 
classified  inorganic  arsenic  as  a  Group 
A,  human  carcinogen. 


5J  Beryllium 

Acute  (short-term)  inhalation 
exposure  to  high  levels  of  beryllimn  has 
been  observed  to  cause  inflammation  of 
the  lungs  or  acute  pneumonitis 
(reddening  and  swelling  of  the  lungs]  in 
humans;  after  exposiue  ends,  these 
symptoms  may  be  reversible.  Chronic 
(long-term)  inhalation  exposiu-e  of 
humans  to  beryllium  has  been  reported 
to  cause  chronic  berylliiun  disease 
(berylliosis),  in  which  granulomatous 
(noncancerous)  lesions  develop  in  the 
lung.  Inhalation  exposure  to  beryllium 
has  been  demonstrated  to  cause  lung 
cancer  in  rats  and  monkeys.  Human 
studies  are  limited,  but  suggest  a  causal 
relationship  between  beryllium 
exposure  and  an  increased  risk  of  lung 
cancer.  Oral  exposure  to  beryllium  was 
found  to  cause  stomach  lesions  in  dogs, 
but  effects  on  humans  are  not  well- 
described.  We  have  classified  beryllium 
as  a  Group  Bl,  probable  human 
carcinogen,  when  inhaled;  data  are 
inadequate  to  determine  whether 
beryllium  is  carcinogenic  when 
ingested. 

6.  Cadmium 

The  acute  (short-term)  effects  of 
cadmium  inhalation  in  hiunans  consist 
mainly  of  effects  on  the  lung,  such  as 
pulmonary  irritation.  Chronic  (long- 
term)  inhalation  or  oral  exposure  to 
cadmium  leads  to  a  build-up  of 
cadmium  in  the  kidneys  that  can  cause 
kidney  disease.  Cadmium  has  been 
shown  to  be  a  developmental  toxicant  in 
animals,  resulting  in  fetal  malformations 
and  other  effects,  but  no  conclusive 
evidence  exists  in  humans.  An 
association  between  cadmium 
inhalation  exposiu-e  and  an  increased 
risk  of  limg  cancer  has  been  reported 
from  hiunan  studies,  but  these  studies 
are  inconclusive  due  to  confounding 
factors.  Animal  studies  have 


demonstrated  an  increase  in  lung  cancer 
from  long-term  inhalation  exposure  to 
cadmium.  We  have  classified  cadmium 
as  a  Group  Bl,  probable  human 
carcinogen  when  inhaled;  data  are 
inadequate  to  determine  whether 
cadmium  is  carcinogenic  when 
ingested. 

7.  Chromium 

Chromium  may  be  emitted  in  two 
forms,  trivalent  chromium  (chromium 
in)  or  hexavalent  chromiimi  (chromium 
VI).  The  respiratory  tract  is  the  major 
target  organ  for  chromium  VI  toxicity, 
for  acute  (short-term)  and  chronic  (long- 
term)  inhalation  exposures.  Shortness  of 
breath,  coughing,  and  wheezing  have 
been  reported  from  acute  exposure  to 
chromiimi  VI,  while  perforations  and 
ulcerations  of  the  septum,  bronchitis, 
decreased  pulmonary  function, 
pneumonia,  and  other  respiratory  effects 
have  been  noted  from  chronic  exposure. 
Limited  human  studies  suggest  that 
chromium  VI  inhalation  exposure  may 
be  associated  with  complications  during 
pregnancy  and  childbirth,  while  animal 
studies  have  not  reported  reproductive 
effects  fixim  inhalation  exposure  to 
chromium  VI.  Human  and  animal 
studies  have  cleeu-ly  established  that 
inhaled  chromium  VI  is  a  carcinogen, 
resulting  in  an  increased  risk  of  limg 
cancer.  We  have  classified  chromium  VI 
as  a  Group  A,  human  carcinogen  by  the 
inhalation  exposure  route.  Oral 
exposure  of  humans  to  chromium  VI  has 
been  reported  to  cause  sores  in  the 
mouth,' gastrointestinal  effects,  and 
elevated  white  blood  cell  counts. 
Animal  studies  of  oral  chromium  VI 
exposure  have  reported  testicular 
degeneration  and  fetal  damage  in  mice 
and  rats.  Chromium  FV  is  also  a  potent 
contact  sensitizer,  producing  allergic 
dermatitis  in  previously-exposed 
humans.  Data  are  inadequate  to 
determine  if  chromium  VI  is 
carcinogenic  by  oral  exposure. 

Chromium  III  is  much  less  toxic  than 
chromium  VI.  The  respiratory  tract  is 
also  the  major  target  organ  for 
chromium  III  toxicity,  similar  to 
chromium  VI.  Chromium  III  is  an 
essential  element  in  humans,  with  a 
daily  oral  intake  of  50  to  200 
micrograms  per  day  (ng/d) 
recommended  for  an  adult.  Data  on 
adverse  effects  of  high  oral  exposures  of 
chromium  III  are  not  available  for 
humans,  but  a  study  with  mice  suggests 
possible  damage  to  the  male 
reproductive  tract.  We  have  not 
classified  chromium  Ul  for 
carcinogenicity. 


8.  Cobalt 

Acute  (short-term)  exposure  to  high 
levels  of  cobalt  by  inhalation  in  humans 
and  animals  results  in  respiratory  effects 
such  as  a  significant  decrease  in 
ventilatory  function,  congestion,  edema, 
and  hemorrhage  of  the  lung.  Respiratory 
effects  are  also  the  major  effects  noted 
from  chronic  (long-term)  exposure  to 
cobalt  by  inhalation,  with  respiratory 
irritation,  wheezing,  asthma, 
pneumonia,  and  fibrosis  noted.  Cardiac 
effects,  congestion  of  the  liver,  kidneys, 
and  conjunctiva,  and  immunological 
effects  have  also  been  associated  with 
cobalt  inhalation  in  humans.  Cobalt  is 
an  essential  element  in  humans,  as  a 
constituent  of  vitamin  Bl2,  but 
excessive  oral  intake  has  been  reported 
to  damage  the  heart,  and  to  cause 
gastrointestinal  effects  and  contact 
dermatitis.  Human  and  animal  studies 
are  inconclusive  with  respect  to 
potential  carcinogenicity  of  cobalt.  We 
have  not  classified  cobalt  for 
carcinogenicity. 

9.  Mercury 

Mercury  exists  in  three  forms: 
Elemental  mercury,  inorganic  mercury 
compounds  (primarily  mercuric 
chloride),  and  organic  mercury 
compounds  (primarily  methylmercury). 
Each  form  exhibits  different  health 
effects.  Brick,  structural  clay  products, 
and  clay  ceramics  manufacturing  may 
release  elemental  or  inorganic  mercury, 
but  not  methylmercury.  However, 
elemental  and  inorganic  mercury  are 
deposited  on  surface  water,  where  they 
are  converted  to  methylmercury,  an 
important  food  contamiijant. 

Acute  (short-term)  exposure  to  high    , 
levels  of  elemental  mercury  in  humans 
results  in  central  nervous  system  (CNS) 
effects  such  as  tremors,  mood  changes, 
and  slowed  sensory  and  motor  nerve 
function.  High  inhalation  exposures  can 
also  cause  kidney  damage  and  effects  on 
the  gastrointestinal  tract  and  respiratory 
system.  Chronic  (long-term)  inhalation 
exposure  to  elemental  mercury  in 
humans  also  affects  the  CNS,  with 
effects  such  as  increased  excitability, 
irritability,  excessive  shyness,  and 
tremors.  Data  on  toxic  effects  of  oral 
exposure  to  elemental  mercury  are 
sparse.  We  have  not  classified  elemental 
mercury  for  carcinogenicity. 

Acute  exposure  to  inorganic  mercury 
by  the  oral  route  may  result  in  effects 
such  as  nausea,  vomiting,  and  severe 
abdominal  pain.  The  major  effect  from 
chronic  exposure,  either  oral  or 
inhalation,  to  inorganic  mercury  is 
kidney  damage.  Reproductive  and 
developmental  animal  studies  have 
reported  effects  such  as  alterations  in 
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testicular  tissue,  increased  embryo 
resorption  rates,  and  abnormalities  of 
development.  Mercuric  chloride  (an 
inorganic  merciuy  compound)  exposure 
has  been  shown  to  result  in 
forestomach,  thyroid,  and  renal  tumors 
in  experimental  animals.  We  have 
classified  mercuric  chloride  as  a  Group 
C,  possible  human  carcinogen. 

Both  acute  and  chronic  oral  exposiu-e 
to  methylmercury  have  been  found  to 
cause  developmental  damage  to  the 
central  nervous  system  in  fetuses  and 
children,  with  effects  including  mental 
retardation,  deafness,  blindness,  and 
cerebral  palsy.  Lower  expos vues  may 
cause  developmental  delays  and 
abnormal  reflexes.  The  most  important 
soiuce  of  methylmercury  exposure  for 
most  people  is  eating  fish.  Although  fish 
is  an  important  part  of  a  balanced  diet 
federal  and  state  fish  advisories 
reconmiend  limiting  intake  of  certain 
fish  that  contain  elevated 
methylmercury  levels. 

10.  Manganese 

Health  effects  in  humans  have  been 
associated  with  both  deficiencies  and 
excess  intakes  of  manganese.  Chronic 
(long-term)  exposure  to  low  levels  of 
manganese  in  the  diet  is  considered  to 
be  nutritionally  essential  in  humans, 
with  a  recommended  daily  allowance  of 
2  to  5  milligrams  per  day  (mg/d). 
Chronic  inhalation  exposure  to  high 
levels  of  manganese  by  inhalation  in 
humans  results  primarily  in  CNS  effects. 
Visual  reaction  time,  hand  steadiness, 
and  eye-hand  coordination  were 
affected  in  chronically-exposed  workers. 
Manganism,  characterized  by  feelings  of 
weakness  and  lethargy,  tremors,  a  mask- 
like face,  and  psychological 
distvubances,  may  result  from  chronic 
exposiu^e  to  higher  levels.  Impotence 
and  loss  of  libido  have  been  noted  in 
male  workers  afflicted  with  manganism 
attributed  to  inhalation  exposures.  We 
have  classified  manganese  as  Group  D, 
not  classifiable  as  to  human 
carcinogenicity. 

11.  Nickel 

Nickel  is  an  essential  element  in  some 
animal  species,  and  it  has  been 
suggested  it  may  be  essential  for  hiunan 
nutrition.  Nickel  dermatitis,  consisting 
of  itching  of  the  fingers,  hands,  and 
forearms,  is  the  most  common  effect  in 
humans  from  chronic  (long-term)  skin 
contact  with  nickel.  Respiratory  effects 
have  also  been  reported  in  humans  from 
inhalation  exposiue  to  nickel.  No 
information  is  available  regarding  the 
reproductive  or  developmental  effects  of 
nickel  in  humans,  but  animal  studies 
have  reported  such  effects.  Human  and 
animal  studies  have  reported  an 


increased  risk  of  lung  and  nasal  cancers 
from  exposure  to  nickel  refinery  dusts 
and  nickel  subsulfide.  Animal 
inhalation  studies  of  soluble  nickel 
compounds  (i.e.,  nickel  carbonyl)  have 
reported  limg  tumors.  Dermal  exposure 
to  nickel  may  produce  contact 
dermatitis.  Adverse  effects  of  oral  nickel 
exposure  are  not  well-described.  We 
have  classified  nickel  refinery  dust  and 
nickel  subsulfide  as  Group  A,  himian 
carcinogens,  and  nickel  carbonyl  as  a 
Group  B2,  probable  human  carcinogen, 
by  inhalation  exposure. 

12.  Lead 

Lead  is  a  very  toxic  element,  causing 
a  variety  of  effects  at  low  oral  or  inhaled 
dose  levels.  Brain  damage,  kidney 
damage,  and  gastrointestinal  distress 
may  occur  from  acute  (short-term) 
exposure  to  high  levels  of  lead  in 
humans.  Chronic  (long-term)  exposure 
to  lead  in  himians  results  in  effects  on 
the  blood,  CNS,  blood  pressure,  and 
kidneys.  Children  are  particularly 
sensitive  to  the  chronic  effects  of  lead, 
with  slowed  cognitive  development, 
reduced  growth,  and  other  effects 
reported.  Reproductive  effects,  such  as 
decreased  sperm  count  in  men  and 
spontaneous  abortions  in  women,  have 
been  associated  with  lead  exposiu-e.  The 
developing  fetus  is  at  particular  risk 
from  maternal  lead  exposure,  with  low 
birth  weight  and  slowed  postnatal 
neurobehavioral  development  noted. 
Human  studies  are  inconclusive 
regarding  lead  exposiue  and  cancer, 
while  animal  studies  have  reported  an 
increase  in  kidney  cancer  from  lead 
exposure  by  the  oral  route.  We  have 
classified  lead  as  a  Group  62,  probable 
human  carcinogen. 

13.  Selenimn 

Selenium  is  a  naturally  occurring 
substance  that  is  toxic  at  high 
concentrations  but  is  also  a  nutritionally 
essential  element.  Acute  (short-term) 
exposure  to  elemental  selenium, 
hydrogen  selenide,  and  selenium 
dioxide  by  inhalation  results  primarily 
in  respiratory  effects,  such  as  irritation 
of  the  mucous  membranes,  pidmonary 
edema,  severe  bronchitis,  and  bronchial 
pneumonia.  Studies  of  humans 
chronically  (long-term)  exposed  to  high 
levels  of  selenium  in  food  and  water 
have  reported  discoloration  of  the  skin, 
pathological  deformation  and  loss  of 
nails,  loss  of  hair,  excessive  tooth  decay 
and  discoloration,  lack  of  mental 
alertness,  and  listlessness.  The 
consumption  of  high  levels  of  selenium 
by  pigs,  sheep,  and  cattle  has  been 
shown  to  interfere  with  normal  fetal 
development  and  to  produce  birth 
defects.  Results  of  human  and  animal 


studies  suggest  that  supplementation 
with  some  forms  of  selenimn  may  result 
in  a  reduced  incidence  of  several  tumor 
types.  One  seleniiun  compoimd, 
seleniiun  sulfide,  is  carcinogenic  in 
animals  exposed  orally.  We  have 
classified  elemental  selenium  as  a 
Group  D,  not  classifiable  as  to  human 
carcinogenicity,  and  selenium  sulfide  as 
a  Group  B2,  probable  human 
carcinogen. 

n.  Summary  of  Responses  to  Major 
Comments  and  Changes  to  the  Brick 
and  Structural  Clay  Products 
Manufacturing  Proposed  NESHAF 

In  response  to  the  public  comments 
received  on  the  proposed  BSCP  rule,  we 
made  several  changes  in  developing 
today's  final  BSCP  rule.  The  major 
comments  and  our  responses  and  rule 
changes  are  summarized  in  the 
follovdng  sections.  A  more  detailed 
siunmary  can  be  found  in  the  Response- 
to-Comments  document,  which  is 
available  from  several  sources  (see 
SUPPLEMENTARY  INFORMATION  section). 

A.  Air  Pollution  Control  Devices 

The  most  significant  change  to  the 
proposed  BSCP  iiile  concerns  our 
conclusions  regarding  the  effective 
application  of  afr  pollution  control 
devices  (APCD)  to  existing  kilns.  The 
EPA  received  numerous  comments  from 
industry  representatives,  kiln 
manufactiu'ers,  and  afr  pollution  control 
device  vendors  on  issues  related  to  the 
application  and  performance  of  APCD. 
The  MACT  floor  in  the  proposed  rule 
was  based  on  the  use  of  dry  lime 
injection  fabric  filters  (DIFF),  dry  lime 
scrubber/ fabric  filters  (DLS/FF),  or  wet 
scrubbers  (WS).  Another  technology 
commonly  used  to  control  emissions 
from  brick  kilns,  dry  limestone 
adsorbers  (DLA),  was  not  considered  to 
be  a  MACT  floor  technology  at  the  time 
of  proposal  because  we  had  concerns 
with  monitoring  options  and  our  data 
indicated  that  the  DLA  could  not 
achieve  HAP  emissions  reductions 
equivalent  to  the  reductions  achieved  by 
DIFF,  DLS/FF,  or  WS  technologie*. 
However,  as  discussed  in  the  paragraphs 
below,  many  commenters  reported 
disadvantages  of  the  DIFF,  DLS/FF,  and 
WS  technologies  for  BSCP  kihis  and 
provided  information  to  address  our 
concerns  about  DLA  technology. 
Consequently,  the  final  rule  allows 
some  sources  to  use  the  DLA 
technology. 

Several  commenters  argued  that  DIFF, 
DLS/FF,  and  WS  technologies  are  not 
proven  or  commercially  available  for 
BSCP  kilns.  Commenters  pointed  out 
that,  with  the  exception  of  one  facility, 
full-scale  WS  have  never  been  used  on 
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BSCP  kilns,  although  some  short-term 
pilot  tests  of  WS  have  been  conducted. 
The  conunenters  pointed  out  that 
injection  systems  (such  as  DIFF  and 
DLS/FF)  and  wet  control  devices  need 
a  certain  airflow  to  operate  properly, 
and  different  products  may  requfre 
different  airflows,  some  of  which  could 
be  outside  of  the  range  within  which  the 
APCD  operates  properly.  In  addition, 
commenters  pointed  out  that  during 
kiln  slowdowns  (which  coiUd  be  caused 
by  a  situation  such  as  an  economic 
slowdown),  the  APCD  may  not  be  able 
to  operate  at  all  because  of  reduced  kiln 
airflow. 

I  Several  commenters  expressed 
concerns  about  waste  disposal. 
Commenters  stated  that  DIFF  and  DLS/ 
FF  systems  produce  large  amounts  of 
solid  waste  that  is  difficult  and 
expensive  to  dispose  of.  Commenters 
stated  that  WS  would  not  be  viable 
options  for  many  BSCP  plants  because 
of  wastewater  treatment  issues  (e.g., 
limited  or  no  sewer  access,  wastewater 
treatment  costs).  Commenters  added 
that  recycling  of  WS  wastewater  back 
into  the  brick  body  is  not  an  option 
because  of  problems  created  by  the 
soluble  salts  in  the  water  (e.g., 
scumming  and  efflorescence)  and 
because  the  volume  of  wastewater 
generated  would  exceed  process  water 
needs  even  if  recycling  were  possible. 
J  Commenters  also  raised  concerns 
aftout  retrofitting  existing  BSCP  kilns 
with  DIFF,  DLS/FF,  and  WS 
technologies.  Commenters  pointed  out 
that  brick  color,  the  primary  factor  in 
brick  sales,  is  affected  by  kiln  airflow. 
Thus,  retrofitting  with  an  APCD  that 
changes  the  kiln  airflow  would  change 
the  recipes  for  the  manufactiu-e  of  brick 
in  a  tunnel  kiln.  Thus,  years  of 
experience  in  the  colors  produced  by 
the  unique  firing  characteristics  of  a  kiln 
would  be  lost.  Implications  are  serious 
if  a  facility  cannot  match  its  existing 
product  line. 

The  commenters  also  charged  that  we 
did  not  accoimt  for  other  retrofitting 
problems  associated  with  installing 
DIFF,  DLS/FF,  or  WS  on  older  kilns, 
and  the  costs  associated  with  these 
problems.  Commenters  also  described 
how  attempts  at  retrofitting  kilns  with 
these  APCD  have  resulted  in  significant 
amounts  of  kiln  downtime  and 
permanent  reductions  in  kiln 
production  capacities.  As  stated  by  the 
commenters,  none  of  the  retrofits  have 
been  entfrely  successful  in  terms  of 
reducing  emissions  while  not  disrupting 
the  production  process,  and  several 
have  had  dramatic  negative  impacts  on 
the  production  process.  At  one  facility 
that  refrofitted  two  kilns  with  DIFF,  the 
capacities  of  the  two  kilns  decreased 


from  13.5  cars  per  day  to  12.2  cars  per 
day  because  of  changes  in  the  kiln 
airflow  that  resulted  from  the  retrofit. 
This  resxUted  in  a  loss  of  revenue  of 
about  $1  million  per  year.  Another 
refrofit  DIFF  (multi-stage  injection 
system)  installation  at  a  different  facility 
was  reported  to  be  extremely 
problematic,  and  the  cost  of  the  APCD, 
which  was  originally  estimated  at  $1 
million,  is  now  over  $2  million  and  the 
system  is  still  not  operating  correctly 
more  than  2  years  later.  The  facility  has 
experienced  numerous  problems  with 
the  basic  design  of  the  unit,  including 
improperly  designed  dampers  and 
reagent  feeding  systems.  A  facility 
representative  stated  that  the  problems 
are  largely  due  to  the  fact  that  few 
systems  have  been  developed  for  brick 
kiln  operations;  therefore,  vendors  are 
still  learning  (often  on  the  industry's 
nickel)  how  to  design  these  systems.  In 
the  facility's  public  conunents,  they 
stated  that  they  plan  to  never  build 
another  hot  baghouse  (DIFF  or  DLS/FF) 
due  to  the  massive  operating  problems 
associated  with  them.  A  retrofit  DLS/FT 
system,  the  only  one  that  has  been 
attempted  in  the  U.S.  to  date,  also  was 
problematic.  The  facility  stated  that  they 
have  experienced  maintenance  and 
material  quality  problems  that  have 
resulted  in  kiln  dovratime.  The  facility 
added  that  the  problems  stem  from  the 
fact  that  the  system  is  a  prototype 
without  a  substantial  operational, 
troubleshooting  and  maintenance 
history,  which  has  left  the  facility  in  the" 
position  of  having  to  diagnose  and  solve 
the  problems  as  the  system  operates.  In 
addition,  the  company  that  installed 
this  system  is  no  longer  quoting  systems 
to  the  BSCP  industry. 

Numerous  commenters  reconunended 
that  EPA  allow  use  of  DLA.  The 
commenters  described  the  operating 
benefits  of  DLA,  including  ease  of 
operation,  low  operating  cost,  little 
down  time,  and  the  ability  to  handle 
kiln  fluctuations  with  changing 
throughputs.  Most  importantly,  DLA  do 
not  impact  kiln  operation.  The 
commenters  pointed  out  that  DLA  do 
not  require  a  minimiun  airflow  like 
DIFF,  DLS/FF,  or  WS  technologies.  One 
commenter  pointed  out  that  once  a  DLA 
is  designed  for  maximum  airflow,  any 
fluctuations  below  this  maximum  only 
create  more  contact  time  between  the 
kiln  exhaust  gases  and  the  limestone, 
which  would  likely  increase  the 
effectiveness  of  the  DLA  and  would  not 
impact  the  operation  of  the  kiln.  The 
commenters  pointed  out  that  DLA  have 
been  used  extensively  in  Europe  for 
many  years  and  also  are  the  most 
prevalent  APCD  used  in  the  BSCP 


industry  in  the  United  States.  Many 
commenters  stated  that  DLA  should  be 
allowed  if  they  can  meet  the  BSCP 
standards.  The  commenters  indicated 
that  plants  should  not  have  to  request 
site-specific  monitoring  parameters  for 
DLA  because  they  are  the  most 
prevalent  technology.  In  addition,  some 
commenters  discussed  the  high  costs 
and  limited  additional  HAP  reduction 
associated  with  replacing  existing  DLA 
with  a  DIFF  system. 

Several  commenters  felt  that  EPA 
disregarded  or  "bashed"  DLA  and 
disagreed  with  EPA's  conclusions 
regarding  DLA  in  the  preamble  to  the 
proposed  rule.  Specifically,  the 
commenters  disagreed  that:  DLA 
generate  particulate  matter  (PM) 
emissions;  long-term  test  data  that 
demonstrate  DLA  performance  over  the 
life  of  the  sorbent  are  not  available;  DLA 
limestone  is  not  continuously  replaced; 
and  the  performance  of  DLA  decreases 
as  the  sorbent  is  re-used  because  the 
ability  of  the  sorbent  to  adsorb  HF  and 
HCl  decrease^ 

We  disagree  with  conunenters  that  the 
use  of  DIFF  has  not  been  proven  in  the 
brick  industry.  The  DIFF  and  DLS/FF 
systems  are  a  proven  control  technology 
for  kilns  with  a  given  minimum  airflow 
rate.  We  do,  however,  believe  that 
refrofitting  existing  kilns  with  DIFF  or 
DLS/FF  systems  is  not  feasible  in  many 
cases.  We  recognize  that  WS  may  not  be 
practical  or  low-cost  for  most  facilities, 
but  believe  they  could  be  a  legitimate 
option  for  some  facilities  (e.g.,  facilities 
with  sewer  access).  We  acknowledge 
that  retrofitting  existing  BSCP  kilns  with 
certain  APCD  (particularly  those  that 
affect  kiln  airflow)  can  alter  time- 
honored  recipes  for  brick  color,  thereby 
changing  the  product.  We  acknowledge 
that  DLA  are  used  extensively  around 
the  world  to  confrol  emissions  from 
brick  kilns.  In  developing  the 
description  of  DLA  technology  for  the 
preamble  to  the  proposed  rule,  we  used 
the  technical  data  available  to  us  at  the 
time.  We  had  no  intention  of  "bashing" 
DLA  but  simply  reported  the  data  at 
hand. 

After  consideration  of  the  comments 
received  regarding  DIFF,  DLS/FF,  WS, 
and  DLA  technologies,  we  have  come  to 
new  conclusions  regarding  the  effective 
application  of  these  devices.  We  now 
believe  that  DLA  are  the  only  currently 
available  technology  that  can  be  used  to 
retrofit  existing  kilns  without 
potentially  significant  impacts  on  the 
production  process,  and  we  have 
revised  today's  final  rule  accordingly.  In 
addition,  we  believe  that,  because  of  the 
refrofit  concerns  that  we  have 
identified,  it  is  not  technologically  and 
economically  feasible  for  an  existing 
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small  tunnel  kiln  that  would  otherwise 
meet  the  criteria  for  reconstruction  in  40 
CFR  63.2  and  whose  design  capacity  is 
increased  such  that  it  is  equal  to  or 
greater  than  9.07  Mg/hr  (10  tph)  of  fired 
product  (for  the  remainder  of  this 
preamble,  these  sources  will  be  referred 
to  as  "existing  small  kilns  that  are 
rebuilt  such  that  they  become  large 
kilns")  to  meet  the  relevant  standards 
(i.e.,  new  source  MACT)  by  retrofitting 
with  a  DIFF,  DLS/FF,  or  WS.  hi 
addition,  we  believe  that  it  is  not 
technologically  and  economically 
feasible  for  an  existing  large  DLA- 
controlled  kiln  that  would  otherwise 
meet  the  criteria  for  reconstruction  in  40 
CFR  63.2  (for  the  remainder  of  this 
preamble,  these  som"ces  will  be  referred 
to  as  "existing  large  DLA-controlled 
kilns  that  are  rebuilt")  to  meet  the 
relevant  (i.e.,  new  source  MACT) 
standards  by  retrofitting  with  a  DIFF, 
DLS/FF,  or  WS.  Accordingly,  we  have 
added  regulatory  language  in  40  CFR 
63.8390(1)  to  provide  that  an  existing 
small  kiln  that  is  rebuilt  such  that  it 
becomes  a  large  kiln  and  an  existing 
large  DLA-controlled  tunnel  kiln  that  is 
rebuilt  do  not  meet  the  definition  of 
reconstruction  in  40  CFR  63.2  and  are 
not  subject  to  the  same  requirements  as 
new  and  reconstructed  large  tunnel 
kilns.  However,  it  is  technologically  and 
economically  feasible  for  both  types  of 
kilns  described  in  40  CFR  63.8390(1)  to 
retrofit  with  a  DLA  (or  to  continue 
operating  an  existing  DLA)  and  we  have 
revised  today's  final  rule  to  require  that 
such  kilns  meet  emission  limits  that 
correspond  to  the  level  of  control 
provided  by  a  DLA.  We  continue  to 
believe  that  DIFF,  DLS/FF,  and  WS  are 
appropriate  technologies  for  new  large 
tuimel  kilns  and  for  reconstructed  large 
tunnel  kilns  that  were  equipped  with 
DIFF,  DLS/FF,  or  WS  prior  to 
reconstruction.  However,  DLA  are  the 
only  APCD  that  have  been  demonstrated 
on  small  tunnel  kilns  (which  have 
smaller  airflows  than  large  turmel  kilns), 
and,  therefore,  the  requirements  for  new 
and  reconstructed  small  timnel  kilns  are 
based  on  the  level  of  control  that  can  be 
achieved  by  a  DLA.  We  note  that 
facilities  have  the  flexibility  to  select 
any  control  device  or  technique  that 
ensures  that  emissions  from  their  brick 
kilns  are  in  complieince  with  the 
emission  limits  set  forth  in  the  final 
rule.  Each  of  the  APCD  described  above 
have  advantages  and  disadvantages  to 
their  use,  and  the  selection  of  the  APCD 
to  meet  the  requirements  of  the  final 
rule  will  be  dependent  on  site-specific 
parameters. 


B.  Affected  Source 

1.  Production-Rate  Limit 

The  proposed  rule  subcategorized 
tunnel  kilns  based  on  a  9.07  Mg/hr  (10 
tph)  design  capacity.  We  requested 
comment  on  the  appropriate  design 
capacity-based  subcategorization  level 
in  the  preamble  to  the  proposed  rule. 
We  received  numerous  comments 
regarding  subcategorization  of  tuimel 
kilns.  While  some  commenters  agreed 
with  the  9.07  Mg/hr  (10  tph)  distinction 
among  tunnel  kiln  subcategories,  several 
commenters  thought  that  the  9.07  Mg/hr 
(10  tph)  limit  was  arbitrarily  assigned. 
The  commenters  charged  that  EPA  did 
not  use  all  available  data  in  determining 
the  appropriate  size  cutoff.  Many 
commenters  argued  that  the  design 
capacity  limit  should  be  higher  based  on 
available  data  (i.e.,  10.1  Mg/hr  (11.1  tph) 
or  12.1  Mg/hr  (13.3  tph)).  The 
commenters  disagreed  that  the  cutoff 
should  be  rounded  down  from  10.1  Mg/ 
hr  (11.1  tph)  to  9.07  Mg/hr  (10  tph). 

Some  commenters  noted  that  a  design 
capacity  distinction  gives  a  competitive 
advantage  to  facilities  operating  smaller 
kilns.  One  commenter  disagreed  that 
there  was  a  technological  basis  for 
differentiating  among  tunnel  kilns 
producing  above  or  below  9.07  Mg/hr 
(10  tph).  The  commenter  stated  that 
EPA  may  not  subcategorize  txuinel  kilns 
to  reduce  costs. 

Through  subcategorization,  we  are 
able  to  define  subsets  of  similar 
emission  sources  within  a  source 
category  if  differences  in  emissions 
characteristics,  processes,  APCD 
viability,  or  opportimities  for  pollution 
prevention  exist  within  the  source 
category.  Section  112(d)(1)  of  the  CAA 
states  "the  Administrator  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory"  in  establishing  emission 
standards.  Thus,  we  have  discretion  in 
determining  appropriate  subcategories 
based  on  classes,  types,  and  sizes  of 
sources.  We  used  this  discretion  in 
developing  subcategories  for  the  BSCP 
source  category.  We  first  subcategorized 
kilns  based  on  type  (i.e.,  periodic  kilns 
versus  tunnel  kilns).  We  then  further 
subcategorized  tunnel  kilns  based  on 
kiln  size.  Our  distinctions  are  based  on 
technological  differences  in  the 
equipment.  For  example,  periodic  kilns 
are  smaller  than  tunnel  kilns  and 
operate  in  batch  cycles,  whereas  timnel 
kilns  operate  continuously.  There  are 
also  differences  in  the  effective 
application  of  air  pollution  controls.  To 
our  knowledge,  HAP  emissions  from 
periodic  kilns  have  not  successfully 
been  controlled.  SimilEU-ly,  we 
distinguished  between  tunnel  kilns  with 


design  capacities  above  and  below  9.07 
Mg/hr  (10  tph)  at  proposal  in  part 
because  the  APCD  we  believed  to  be  the 
best  performers  (DIFF,  DLS/FF,  and  WS) 
were  not  demonstrated  on  existing 
tiinnel  kilns  with  design  capacities 
below  roughly  9.07  Mg/hr  (10  tph).  For 
the  reasons  discussed  below,  we 
revisited  the  appropriate 
subcategorization  level  in  response  to 
comments  on  the  proposal  when 
developing  today's  final  rule.  While  we 
continue  to  believe  that  9.07  Mg/hr  (10 
tph)  is  the  appropriate  subcategorization 
level,  our  reasons  for  choosing  that  level 
have  changed  since  proposal  in  light  of 
new  information  that  we  received 
during  the  public  comment  period  about 
DLA  controls  and  the  three  proposed 
MACT  controls  (DIFF,  DLS/FF,  and 
WS). 

As  discussed  earlier,  numerous 
commenters  pointed  out  serious 
concerns  regarding  retrofitting  existing 
kihis  with  APCD  such  as  DIFF,  DLS/FF, 
and  WS.  Therefore,  we  now  consider. 
DLA  to  be  the  only  currently  available 
technology  that  can  be  used  to  retrofit 
existing  kilns,  including  existing  small 
kilns  that  are  rebuilt  such  that  they 
become  large  kilns  and  existing  large 
DLA-controlled  kilns  that  are  rebuilt, 
without  potentially  significant  impacts 
on  the  production  process. 

In  response  to  comments  suggesting 
that  we  include  new  data  in  our 
analyses,  we  updated  our  data  base  with 
information  on  new  kilns,  new  APCD 
(except  those  controls  that  we  consider 
to  achieve  the  lowest  achievable 
emission  rate  (LAER)  as  specified  in 
section  112(d)(3)(A)  of  the  CAA), 
changes  in  kiln  capacities,  and  changes 
in  facility  ownership.  We  used  the 
information  submitted  by  commenters 
and  made  foUowup  calls  to  States  and 
individual  facilities  for  additional 
clarification  as  necessary  to  update  our 
data  base. 

We  used  our  updated  data  base  in 
reevaluating  all  aspects  of  the  proposed 
standards.  The  smallest  tunnel  kiln  with 
MACT  floor  controls  (i.e.,  with  DLA 
controls  reflecting  the  existing  source 
MACT  floor  imder  today's  final  rule)  in 
our  updated  database  has  a  capacity  of 
8.3  Mg/hr  (9.1  tph).  Rounding  up  to  the 
nearest  integer,  based  on  current 
application  of  APCD  to  BSCP  tunnel 
kilns,  we  believe  that  9.07  Mg/hr  (10 
tph)  continues  to  be  an  appropriate 
subcategorization  level.  Commenters 
have  stated  that  a  smaller  timnel  kiln 
(e.g.,  4.5  Mg/hr  (5  tph)  capacity)  is 
dissimilar  from  a  larger  timnel  kiln  (e.g., 
13.6  Mg/hr  (15  tph)  capacity),  especially 
with  regard  to  the  airflow,  which  is  a 
key  operating  parameter  for  APCD. 
Airflow  is  particularly  important  for 
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lime  injection-type  systems  (DIFF  and 
DLS/FF),  because  the  injected  lime  is 
carried  through  the  reaction  chamber  (or 
duct)  by  the  kiln  exhaust  gas.  For  a 
given  lime  injection  rate,  if  a  minimum 
exhaust  flow  is  not  maintained,  the 
sorbent  can  settle  in  the  duct  work  and 
cause  APCD  malfiinction.  Furthermore, 
APCD  malfunctions  can  affect  the 
airflow  within  the  kiln,  and  can  destroy 
product  that  is  in  the  kiln.  We  believe 
that  DIFF  and  DLS/FF  systems,  if 
attempted  on  smaller  kilns,  would 
experience  more  difficulties  with 
respect  to  airflow  than  systems  on  larger 
kilns  because  as  the  design  airflow 
decreases,  the  acceptable  operating 
range  also  would  be  expected  to 
decrease.  Any  fluctuation  in  airflow 
would  be  expected  to  have  a  greater 
impact  on  APCD  operation  as  the  size  of 
the  system  decreases.  Given  the 
technological  concerns  and  the 
capacities  of  currently-controlled  timnel 
kilns,  we  maintain  that  a  design 
capacity-based  subcategorization  level 
of  9.07  Mg/hr  (10  tph)  is  appropriate  for 
existing  timnel  kilns. 

We  acknowledge  the  comments 
suggesting  that  10.1  Mg/hr  (11.1  tph) 
should  be  the  size  cutoff  based  on  the 
smallest  DIFF-controlled  tunnel  kiln. 
However,  because  we  now  consider  that 
the  performance  of  a  DLA  represents  the 
MACT  floor  for  existing  sources  (and 
DrFF.  DLS/FF,  and  WS  also  can  meet 
the  emission  limits),  we  considered  the 
smallest  non-LAER  DLA-controlled  kiln 
in  setting  the  subcategorization  level. 
We  disagree  that  12.1  Mg/hr  (13.3  tph) 
would  have  been  the  proper  level  for 
proposal  or  for  the  final  rule.  We  believe 
that  consideration  of  technological 
differences  and  the  effective  application 
of  APCD  to  kilns  of  different  sizes  is  the 
appropriate  method  of  selecting  a 
subcategorization  level.  We  maintain 
tbfit  9.07  Mg/hr  (10  tph)  is  appropriate. 
|We  understand  that,  regardless  of  the 
particular  subcategorization  level 
selected,  there  will  be  facilities  that 
operate  kilns  with  throughputs  slightly 
above  the  level  and  some  that  operate 
kilns  at  slightly  below  the  level. 
Facilities  operating  kilns  slightly  above 
the  subcategorization  level  have  the 
option  of  accepting  a  federally 
enforceable  permit  limit  to  limit  their 
throughput  to  below  the  level.  Facilities 
operating  just  below  the  level  must 
make  careful  decisions  regarding 
e}q)ansion  of  their  kilns.  We 
acknowledge  that  facilities  operating 
near  the  subcategorization  level  must 
make  decisions  regarding  permit  limits 
and  expansions  based  on  facility- 
specific  considerations  (e.g.,  control 
costs,  impact  on  revenue).  However,  as 
some  commenters  have  pointed  out. 


cost  is  not  an  appropriate  criteria  for  us 
to  use  in  establishing  subcategories, 
because  our  discretion  for  establishing 
subcategories  is  limited,  under  the  CAA, 
to  distinguishing  among  classes,  types, 
and  sizes  of  sources. 

2.  R&D  Kiln  Definition 

One  commenter  requested  that  we 
change  the  definition  of  research  and 
development  (R&D)  kiln  so  that  it  is 
consistent  with  the  definition  of  R&D  in 
section  112(cJ(7)  of  the  CAA  and  most 
other  NESHAP.  Therefore,  today's  final 
rule  includes  a  revised  definition  of 
research  and  development  kiln  that  is 
consistent  with  section  112(c)(7)  of  the 
CAA  and  other  NESHAP. 

C.  Existing  Source  MACT 

1.  Consideration  of  Sjmthetic  Area 
Sources  in  the  MACT  Floor 
Determinations  for  Existing  Sources 

In  the  preamble  to  the  proposed  BSCP 
rule,  we  requested  comment  on 
inclusion  of  synthetic  area  sources  (also 
called  synthetic  minor  sources)  in  the 
MACT  floor  determinations  for  existing 
timnel  kilns.  For  the  remainder  of  this 
preamble,  we  will  refer  to  these  sources 
as  synthetic  minor  sources.  Synthetic 
minor  sources  are  those  facilities  that 
emit  fewer  than  10  tons  per  year  of  any 
HAP  and  fewer  than  25  tons  per  year  of 
any  combination  of  HAP  because  they 
use  some  emission  control  device  (or 
devices),  the  operation  of  which  is 
required  by  a  Federally  Enforceable 
State  Operating  Permit  (FESOP).  In  the 
absence  of  such  controls,  these  sources 
would  be  major. 

Inclusion  of  synthetic  minor  sources 
in  the  MACT  floor  determination  was  an 
issue  prior  to  proposal  because  whether 
or  not  synthetic  minor  sources  were 
included  would  affect  the  level  of 
control  represented  by  the  floor 
determinations  for  existing  large  tuimel 
kilns  (i.e.,  tunnel  kilns  vdth  design 
capacities  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)).  Had  synthetic  minor 
sources  been  excluded,  the  MACT  floor 
for  existing  tunnel  kilns  would  have 
been  "no  emissions  reductions."  With 
synthetic  minor  sources  included  (as  we 
proposed),  the  MACT  floor  for  existing 
tuimel  kilns  was  based  on  a  DIFF,  DLS/ 
FF  or  WS. 

Industry  representatives  asserted, 
prior  to  proposal,  that  the  BSCP  MACT 
floor  determination  should  not  include 
synthetic  minor  sources.  We  rejected  the 
idea  of  excluding  synthetic  minor 
sources  bom  the  MACT  floor 
determination  for  several  reasons 
discussed  in  the  preamble  to  the 
proposed  rule.  (See  67  FR  47894, 
47911-47912,  July  22,  2002.) 


Nevertheless,  because  of  the  industry 
representatives'  arguments,  we 
requested  comment  bom  all  interested 
parties  on  inclusion  of  synthetic  minor 
sources  in  MACT  floor  determinations. 

Fpllowing  proposal,  numerous 
industry  representatives  commented  on 
the  issue  of  whether  to  include 
synthetic  minor  sources  in  MACT  floor 
determinations.  The  industry 
representatives  commented  that  only 
major  sources  are  included  in  the  listed 
BSCP  source  category,  and  therefore, 
only  major  sources  are  to  be  used  in  the 
MACT  floor  determination.  The 
commenters  referenced  section  112(a)(1) 
of  the  CAA,  which  defines  major  source 
as  a  source  that  "emits  or  has  the 
potential  to  emit  considering  controls  10 
tons  per  year  *  *  *."  (emphasis  added), 
and  stated  that  by  definition,  synthetic 
minor  sources  are  not  major  sources. 
The  commenters  noted  that  EPA  did  not 
include  true  area  sources  (or  minor 
sources)  in  the  MACT  floor 
determination  and  stated  that  synthetic 
minor  sources  should  be  treated 
similarly  for  purposes  of  estabiishing 
MACT  floors. 

An  environmental  group  also 
commented  on  the  issue  of  including 
synthetic  minor  sources  in  MACT  floor 
determinations.  The  commenter 
supported  EPA's  decision  to  include 
synthetic  minor  sources  in  the  MACT 
floor  for  BSCP.  The  commenter  stated 
that  the  CAA  requires  EPA  to  incluc^ 
synthetic  minor  sources  in  MACT  floor 
determinations.  The  commenter  stated 
that  excluding  consideration  of  the  best- 
controlled  sources  (which  became 
synthetic  minor  sources  as  a  result  of 
effective  controls)  would  contradict  the 
CAA  section  112(d)  MACT  floor 
methodology  established  by  Congress. 
The  commenter  argued  that  such 
exclusion  would  weaken  emission 
standards  required  for  existing  sources, 
and  increase  the  levels  of  air  toxics 
released  into  the  environment. 

Section  112(d)  of  the  CAA  directs  us 
to  establish  emission  standards  for  each 
category  or  subcategory  of  major  sources 
and  minor  sources  of  HAP  listed  for 
regulation  pursuant  to  section  112(c)  of 
the  CAA.  Each  such  standard  must 
reflect  a  minimiim  level  of  control 
known  as  the  MACT  floor.  (See  CAA 
section  112(d).)  However,  section  112  of 
the  CAA  does  not  specifically  address 
synthetic  minor  or  synthetic  area 
sources,  which  include  those  sources 
that  emit  fewer  than  10  tons  per  year  of 
any  HAP  or  fewer  than  25  tons  per  year 
of  any  combination  of  HAP  because  they 
use  some  emission  control  device(s), 
pollution  prevention  techniques  or 
other  measures  (collectively  referred  to 
as  controls  in  this  preamble)  adopted 
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under  Federal  or  State  regulations.  If  not 
for  the  enforceable  controls  they  have 
implemented,  synthetic  minor  sources 
would  be  major  sources  luider  section 
112oftheCAA. 

We  believe  that  the  better 
interpretation  of  the  CAA's  plain 
language  and  legislative  history  requires 
that  synthetic  minor  sources  be 
included  in  MACT  floor  determinations. 
First,  the  plain  language  of  the  statute 
makes  clear  that  our  MACT  floor 
determinations  are  to  reflect  the  best 
sources  in  a  category.  For  new  sources 
in  a  category  or  subcategory,  the  MACT 
floor  shall  not  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source,  as  determined  by  EPA.  (See 
CAA  section  112(d)(3),  emphasis 
added.)  For  existing  sources  in  a 
category  or  subcategory  wath  30  or  more 
sources,  the  MACT  floor  may  be  Less 
stringent  than  the  floor  for  new  sources 
in  the  same  category  or  subcategory  but 
shall  not  be  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  (for  which  the 
Administrator  has  emissions 
information).  (See  CAA  section 
112(d)(3)(A),  emphasis  added.^)  Thus, 
section  112(d)(3)  of  the  CAA  requires 
that  MACT  floors  reflect  what  the  best- 
controlled  new  sources  and  the  best- 
performing  existing  sources  achieve  in 
praq^ce.  These  phrases  contain  no 
exemptions  and  are  not  limited  by 
references  to  sources  with  or  without 
controls.  Therefore,  they  suggest  that  all 
of  the  best-controlled  or  best-performing 
sources  should  be  considered  in  MACT 
floor  determinations,  regardless  of 
whether  or  not  such  sources  rely  upon 
controls. 

Furthermore,  section  112(d)(3)  of  the 
CAA  expressly  excludes  certain  soiux;es 
that  meet  LAER  requirements  from 
MACT  floor  determinations  for  existing 
sources.  (See  CAA  section  112(d)(3)(A).) 
The  fact  that  Congress  expressly 
excluded  such  LAER  sources  but  did 
not  also  exclude  synthetic  minor 
sources  suggests  that  no  exclusion  was 
intended  for  synthetic  minor  sources. 
Indeed,  nothing  in  the  statute  suggests 
that  EPA  shoiUd  exclude  a  control 
technology  from  its  consideration  of  the 
MACT  floor  because  the  technology  is 
so  effective  that  it  reduces  sovirce 
emissions  such  that  the  source  is  no 
longer  a  major  source  of  HAP.  (See  67 


FR  36,460  and  36,464,  May  23,  2002, 
stating  this  rationale  for  including 
synthetic  minor  soiuces  in  the  floor 
determination  for  the  proposed 
NESHAP  for  municipal  solid  waste 
landfills.) 

Some  commenters  argue  that  because 
the  BSCP  source  category  only  includes 
major  sources  and  synthetic  minor 
sources  are  non-major  by  definition, 
synthetic  minor  sources  (like  true  area 
sources)  fall  outside  the  regulated 
source  category  and  should  not  be 
considered  in  MACT  floor, 
determinations.  EPA  agrees  that  the 
BSCP  source  category  includes  only 
major  sources.  (See  67  FR  47,894  and 
47,898,  jidy  22,  2002.)  However,  EPA 
disagrees  that  the  CAA  contemplates 
that  synthetic  minor  sources  must  be 
treated  like  true  area  sources  and 
excluded  from  MACT  floor 
determinations.  Section  112(a)  of  the 
CAA  defines  a  major  source  as: 

any  stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has  the 
potential  to  emit  considering  controls,  in  the 
aggregate,  10  tons  pet  year  or  more  of  any 
hazardous  air  pollutant  or  25  tons  per  year 
or  more  of  any  combination  of  hazardous  air 
pollutants  *  *  *. 

[See  CAA  section  112(a)(1).)  An  area 
source  is  defined  as  any  stationary 
so\ut:e  of  hazardous  air  pollutants  that 
is  not  a  major  source.  (See  CAA  section 
112(a)(1).)  In  the  major  soiu-ce 
definition,  the  reference  to  a  source's 
potential  to  emit  considering  controls 
allows  the  interpretation  that  a  source's 
potential  to  emit  before  and  after 
controls  is  relevant,  such  that  synthetic 
minor  sources  may  be  considered 
within  the  meaning  of  this  definition 
and  included  in  MACT  floor 
determinations  for  categories  of  major 
sources.^  Some  conunenters  appear  to 
suggest  that  the  reference  to  a  source's 
potential  to  emit  considering  controls 
can  only  mean  a  soiu'ce's  potential  to 
emit  after  controls  have  been 
implemented.  While  it  is  possible  to 
read  the  phrase  in  this  manner  in 
isolation,  this  interpretation  woidd  have 


*  If  a  category  or  subcategory  has  fewer  than  30 
sources,  the  floor  shall  be  "the  average  emission 
limitation  achieved  by  the  best  performing  5 
sources  (for  which  the  Administrator  has  or  could 
reasonably  obtain  emissions  information)  in  the 
category  or  subcategory."  (See  CAA  section 
112(dH3)(B),  emphasis  added.) 


2  We  believe  this  approach  is  not  inconsistent 
with  our  policy  that  existing  sources  that  limit  their 
potential  to  emit  to  below  the  major  source 
threshold  prior  to  the  first  compliance  deadline 
under  a  MACT  standard  will  not  be  subject  to  the 
standard,  as  one  commentar  suggests.  (See 
Memorandum  from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards.  EPA,  to  EPA 
Regions,  "Potential  to  Emit  for  MACT  Standards — 
Guidance  on  Timing  Issues,"  May  16, 1995.) 
Including  synthetic  minor  sources  in  MACT  floor 
determinations  ensures  that  MACT  floors  reflect  the 
best-performing  sources,  as  the  CAA  requires.  At 
the  same  time,  our  policy  recognizes  that  sources 
that  already  achieve  or  perform  lietter  than  the 
MACT  floors  need  not  be  subject  to  the  MACT 
standards. 


the  effect  of  excluding  the  best- 
performing  soiirces  in  a  category  from 
MACT  floor  determinations  and 
therefore  would  be  contrary  to  the 
statutory  mandate  that  EPA  set  MACT 
floors  based  on  the  levels  the  best- 
controlled  new  sources  and  the  best- 
performing  existing  sources  achieve  in 
practice.  We  believe  the  statutory 
reference  to  potential  to  emit 
considering  controls  should  be  read  in 
a  manner  consistent  v<nth  the  other 
requirements  of  section  112(d)  of  the 
CAA  to  allow  for  the  consideration  of 
synthetic  minor  sources  in  MACT  floor 
determinations  for  categories  of  major 
somt:es. 

In  addition,  the  legislative  history 
suggests  that  synthetic  minor  soxut;es 
shoidd  be  included  in  MACT  floor 
determinations.  In  a  floor  statement. 
Senator  Ehirenberger  stated  that  in 
implementing  section  112(d)(3)  of  the 
CAA,  "the  [Senate]  managers  intend  the  . 
Administrator  to  take  whatever  steps  are 
necessary  to  assure  that  [the 
Administrator]  has  collected  data  on  all 
of  the  better-performing  sources  within 
each  category.  [The  Administrator]  must 
have  a  data-gathering  program  sufficient 
to  assise  that  [EPA]  does  not  miss  any 
sources  that  have  superior  levels  of 
emission  control."  (See  Enviroimient 
and  Natural  Resoiut:es  Policy  Division, 
Congressional  Research  Service,  103d 
Cong.,  S.Prt.  103-38  (prepared  for  the 
U.S.  Senate  Committee  on  Environment 
and  Public  Works),  A  Legislative 
History  of  the  Clean  Air  Act 
Amendments  of  1990  at  870,  Nov.  1993, 
emphasis  added.)  This  statement 
underscores  that  Congress  intended  for 
MACT  floor  determinations  to  reflect 
consideration  of  all  of  the  soiuces  in 
each  category  with  the  best  emission 
controls.  We  believe  it  woidd  be 
Inconsistent  with  Congress's  intent  and 
the  plain  language  of  tibe  CAA  to 
exclude  synthetic  minor  sources — those 
sources  with  superior  controls  which 
became  synthetic  minor  sources  hy 
implementing  such  controls — from 
MACT  floor  determinations. 

We  believe  that  the  inclusion  of 
synthetic  minor  sources  in  MACT  floor 
determinations  is  justified  becaitse  of 
the  reasons  explained  above.  Even  if  the 
MACT  floor  determination  had  been 
"no  emissions  reductions"  we  believe 
that  a  departure  from  the  MACT  floor  to 
a  beyond-the-floor  standard,  based  on 
DLA  technology,  is  viable  because  the 
benefits  associated  with  the  emissions 
reductions  will  exceed  the  cost  of 
installing  and  operating  the  technology. 

2.  MACT  Floors  for  Existing  Sources 

Some  commenters  questioned  how 
the  MACT  floor  for  existing  sources  was 
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set.  Some  commenters  thought  that 
control  devices  installed  for  sulfur 
oxides  (SO;i)  control  (rather  than  for 
HAP  control)  should  not  be  considered 
in  the  MACT  floor.  Other  commenters 
felt  that  costs  should  be  a  consideration. 

One  commenter  charged  that  EPA  has 
simply  set  MACT  floors  based  on 
control  technology  type  and  that  EPA 
did  not  identify  die  relevant  best 
performers  and  set  floors  reflecting  thefr 
average  emission  level.  The  commenter 
noted  that  factors  other  than  control 
device  type  jiffect  emi^ions  and  that 
EPA  must  consider  all  non-negligible 
factors  in  setting  MACTT  floors  and 
considering  beyond-the-floor  measiu^s. 
The  conmienter  stated  that  if  EPA 
believes  it  is  unworkable  to  consider  all 
factors,  then  perhaps  EPA  should  base 
standards  on  actual  emissions  data 
which  reflects  all  the  factors  influencing 
a  soiux:e's  performance.  The  commenter 
also  noted  that  EPA  picked  the  worst 
performance  of  any  soiux:e  that  used  the 
chosen  technology  to  set  the  floor  for 
PM. 

A  detailed  discussion  of  how  we 
determined  the  MACT  floor  for  existing 
large  tuimel  kilns  (i.e.,  timnel  kilns  with 
design  capacities  equal  to  or  greater 
dian  9.07  Mg/hr  (10  tph))  is  provided 
below.  Although  the  discussion  in  the 
example  below  focuses  on  existing  large 
timnel  kibis  that  exhaust  directly  to  the 
atmosphere  or  to  an  APCD,  the  same 
MACT  floor  methodology  was  used  for 
existing  large  timnel  kilns  that  exhaust 
to  sawdust  dryers  prior  to  exhausting  to 
the  atmosphere,  existing  small  turmel 
kilns  that  exhaust  directly  to  the 
atmosphere  or  to  an  APCD,  existing 
small  sawdust-fired  tuimel  kilns  that 
duct  to  sawdust  dryers,  and  existing 
periodic  kilns.  Details  of  these  MACT 
floor  determinations  were  discussed  in 
the  preamble  to  the  proposed  rule.  (See 
67  FR  47909-47912,  July  22,  2002.) 
Section  112(d)(3)  is  the  section  of  the 
CAA  that  dictates  how  we  must 
establish  MACT  floors.  Section 
112(d)(3)  of  the  CAA  states  that: 

The  maximum  degree  of  reduction  in 
emissions  that  is  deemed  achievable  for  new 
sources  in  a  category  or  subcategory  shall  not 
be  less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined  by 
the  Administrator.  Emission  standards 
proanulgated  under  this  subsection  for 
existing  sources  in  a  category  or  subcategory 
may  be  less  stringent  than  standards  for  new 
sources  in  the  same  category  or  subcategory 
but  shall  not  be  less  stringent,  and  may  be 
more  stringent  than — 

(A)  Rhe  average  emission  limitation 
achieved  by  the  best  performing  12  percent 
of  the  existing  sources  (for  which  the 
Administrator  has  emissions  information), 
exc  uding  those  sources  that  have,  within  18 


months  before  the  emission  standard  is 
proposed  or  within  30  months  before  such 
standard  is  promulgated,  whichever  is  later, 
first  achieved  a  level  of  emission  rate  or 
emission  reduction  which  complies,  or 
would  comply  if  the  source  is  not  subject  to 
such  standard,  with  the  lowest  achievable 
emission  rate  (as  defined  by  section  171) 
applicable  to  the  source  category  and 
prevailing  at  the  time,  in  the  category  or 
subcategory  for  categories  and  subcategories 
with  30  or  more  sources  *   *   *. 

With  the  exception  of  the  LAER 
provisions  in  section  112(d)(3)(A)  of  the 
CAA,  the  CAA  requires  us  to  base  the 
MACT  floor  on  the  best-performing 
sources  without  consideration  of  why 
facilities  decided  to  control  emissions. 
Therefore,  if  an  APCD  is  reducing  HAP 
emissions  (e.g.,  HF,  HCl,  or  HAP 
metals),  it  is  irrelevant  if  sources 
installed  APCD  for  SOx  or  visible 
emissions  control  for  purposes  of 
conducting  MACT  floor  determinations. 

We  determined  the  MACT  floor 
control  level  for  existing  sources  using 
the  following  general  procedure: 

(1)  We  reviewed  available  data  on 
pollution  prevention  techniques 
(including  substitution  of  raw  materials 
and/or  fuels)  and  the  performance  of 
add-on  control  devices  to  determine  the 
techniques  that  were  viable  for  and 
effective  at  reducing  HAP  emissions; 

(2)  For  each  subcategory,  we  ranked 
the  kilns  from  the  best  performing  to  the 
worst  performing  based  on  the  emission 
reduction  technique  used  on  the  kilns; 

(3)  For  each  subcategory,  we  then 
identified  the  94th  percentile  kiln  and 
the  emission  reduction  technique  that 
represented  the  MACT  floor  technology; 
and 

(4)  For  each  subcategory,  we  then 
selected  production-based  or  percent- 
reduction  emission  limits  that 
correspond  to  the  94th  percentile  kiln 
and  emission  reduction  technique,  and 
we  based  our  selections  on  the  available 
data  while  considering  variability  in  the 
performance  of  a  given  emission 
reduction  technique. 

To  identify  the  best-performing 
emission  reduction  techniques,  we 
reviewed  available  data  on  pollution 
prevention  techniques  [i.e.,,  substitution 
of  raw  materials  and/or  fuels)  and  the 
performance  of  add-on  control  devices. 
We  determined  that  substitution  of  raw 
materials  and/or  fuels  is  not  an  option 
because  substitution  of  raw  materials 
and/or  fuels  could  affect  the  ability  of  a 
facility  to  duplicate  its  current  product 
line.  In  addition,  it  is  impractical  for 
facilities  to  import,  from  a  distance  of 
more  than  a  few  miles,  the  large 
amounts  of  raw  material  that  are 
required  (most  facilities  are  located  in 
close  proximity  to  their  raw  material 


source).  With  respect  to  use  of  low-HAP 
fuels,  our  available  test  data  for  the 
BSCP  industry  do  not  show  identifiable 
differences  in  emissions  based  on  kiln 
fuel  tjrpe;  that  is,  the  contribution  of  raw 
materials  to  HAP  emissions  far 
outweighs  the  contribution  of  the  fuels. 
In  addition,  fuel  type  can  impact  the 
color  of  a  product,  and  any  requirement 
that  would  require  a  kiln  to  change  fuel 
type  could  cause  the  kihi  to  be  unable 
to  match  an  existing  product  line.  While 
we  agree  that  factors  other  than  APCD 
type  can  affect  emissions,  we  do  not 
have  the  data  to  determine  the  specific 
degree  of  the  effect  of  factors  other  than 
APCD  on  emissions,  and  we  believe 
that,  for  the  BSCP  industry,  factors  other 
than  APCD  use  are  not  viable  MACT 
floor  or  beyond-the-floor  control 
options.  Our  data  show  that  add-on 
APCD  have  a  large  effect  on  emissions, 
and  further  show  that  the  presence  or 
absence  of  an  APCD  is  likely  the  greatest 
factor  in  determining  a  BSCP  kiln's 
actual  performance.  It  follows  that  the 
subset  of  BSCP  kilns  that  are  the  best 
performers  are  those  with  add-on  APCD. 
Therefore,  our  analysis  focused  on  the 
performance  of  add-on  control  devices. 
Prior  to  proposal  we  concluded  that 
the  best-performing  add-on  control 
devices  were  DIFF,  DLS/FF,  and  WS. 
Based  on  the  comments  received 
following  proposal  (as  discussed 
elsewhere  in  this  preamble)  regarding 
retrofit  concerns  with  these 
tedhnologies,  we  now  believe  that  DLA 
are  the  only  currently  available 
technology  that  can  be  used  to  retrofit 
existing  large  kilns  without  potentially 
significant  impacts  on  the  production 
process.  Thus,  DLA  are  the  best- 
performing  APCD  for  existing  large 
tuimel  kilns. 

We  ranked  the  kilns  within  each 
subcategory  according  to  APCD  use. 
Information  on  the  number  of  kilns  and 
the  types  of  APCD  was  based  primarily 
on  responses  to  a  survey  of  the  industry 
and  additional  information  gathered 
following  the  survey  including  public 
comments  on  the  proposed  rule. 
Equipment  in  use  at  major  sources  and 
synthetic  minor  sources  was  used  in  the 
equipment  ranking.  In  accordance  with 
section  112(d)(3)(A)  of  the  CAA, 
equipment  at  kilns  that  achieved  LAER 
less  than  18  months  before  proposal  was 
not  included  in  the  equipment  ranking. 
When  we  ranked  the  large  tunnel  kilns, 
we  treated  kilns  equipped  with  DLA  as 
the  best-controlled  sources,  although 
DIFF,  DLS/FF,  and  WS  also  can  achieve 
the  level  of  performance  of  a  DLA.  We 
ranked  the  kilns  by  APCD  rather  than 
actual  unit-specific  emissions 
reductions  because  we  do  not  have 
emissions  test  data  for  all  kilns. 
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Section  112(d)(3)  of  the  CAA  specifies 
that  we  set  standards  for  existing 
sources  that  are  no  less  stringent  than 
the  average  emission  limitation 
achieved  by  the  best-performing  12 
percent  of  existing  sources  (for  which 
the  Administrator  has  emissions 
information)  where  there  are  30  or  more 
sources  in  the  category  or  subcategory. 
Our  interpretation  of  average  emission 
limitation  is  that  it  is  a  measure  of 
central  tendency,  such  as  the  arithmetic 
mean  or  the  median.  If  the  median  is 
used  when  there  are  at  least  30  sources, 
then  the  emission  level  achievable  by 
the  source  and  its  APCD  that  is  at  the 
bottom  of  the  top  6  percent  of  the  best- 
performing  soiuces  [i.e.,  the  94th 
percentile)  represents  the  MACT  floor 
control  level.  We  based  our  MACT 
floors  for  each  BSCP  subcategory  on  this 
interpretation.  Nineteen  percent  (22  of 
115)  of  the  existing  large  timnel  kilns 
located  at  synthetic  minor  sources  or 
major  sources  are  controlled  by  a  DLA 
(12),  DIFF  (4).  DLS/FF  (4),  or  WS  (2). 
Because  more  than  6  percent  of  the  large 
.tuimel  kilns  reduce  emissions  by  some 
technique,  emissions  reductions  from 
these  kilns  are  required  under  the  CtVA. 
We  then  considered  which  of  these 
controls  are  proven  to  be  applicable  to 
existing  tunnel  kilns,  and  we  ranked 
these  kilns  to  determine  the  appropriate 
MACT  emission  limits.  We  consider  the 
12  DLA  to  be  equivalent  and  believe 
that  this  type  of  control  can  be  applied 
to  any  existing  large  tunnel  kiln  without 
causing  potentially  significant 
production  problems.  We  consider  the 
performance  of  all  of  the  DLA  to  be 
equivalent  because  there  currently  are 
two  types  of  DLA  in  the  industry 
(supplied  by  two  manufacturers),  and 
we  have  test  data  for  both  designs  that 
show  HP  removal  efficiencies  that  are 
within  1  percent  of  one  another.  We 
excluded  DIFF  and  DLS/FF  from  our 
ranking  of  controls  for  existing  soiuces 
because  of  the  reported  problems  caused 
by  applying  DIFF  and  DLS/FF  to 
existing  kilns.  We  excluded  WS  from 
our  ranking  of  controls  for  existing 
sources  because  many  facilities  do  not 
have  proven  wastewater  disposal 
options.  Therefore,  we  only  considered 
DLA  in  our  ranking,  and  accordingly, 
the  94th  percentile  soiuce  (the  7th  best- 
controlled  source)  is  a  DLA-controUed 
kiln.  Therefore,  the  MACT  floors  for 
existing  large  tunnel  kilns  are  based  on 
the  level  of  control  achieved  by  a  DLA. 
We  have  DLA  outlet  test  data  for  7  of  the 
12  existing  large  DLA-controlled  tuimel 
kilns,  and  therefore,  we  are  confident 
that  our  test  data  are  within  the  best- 
controlled  6  percent  of  sources. 
Fiulhermore,  the  single  best-performing 


source,  based  on  oiu  available  DLA 
outlet  data,  is  one  of  the  three  sources 
for  which  a  control  efficiency  is 
available. 

Section  112(d)(2)  of  the  CAA  dictates 
how  we  must  establish  MACT.  The 
MACT  can  either  be  established  at  the 
MACT  floor,  or  can  be  some  control 
level  more  stringent  than  the  MACT 
floor  or  beyond-the-floor.  Section 
112(d)(2)  of  the  CAA  states  diat: 

Emissions  standards  promulgated  under 
this  subsection  and  applicable  to  new  or 
existing  sources  of  ha2ardous  air  pollutants 
shall  require  ihe^maximum  degree  of 
reduction  in  emissions  of  the  hazardous  air 
pollutants  subject  to  this  section  (including 
a  prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  for  new  or  existing  sources  in  the 
category  or  subcategory  to  which  such 
emission  standard  applies  *  *   *. 

Although  section  112(d)(3)  of  Uie  CAA 
does  not  allow  us  to  consider  cost  when 
determining  MACT  floors,  we  do 
consider  costs  when  we  examine 
beyond-the-floor  control  options 
according  to  section  112(d)(2)  of  the 
C7\A.  We  acknowledge  the  coimnenters' 
concerns  regarding  the  cost  of  the 
proposed  standards.  We  determined  that 
beyond-the-floor  control  measures 
would  not  be  appropriate  for  existing 
large  BSCP  kilns  because  of  retrofit  costs 
arising  from  technical  difficulties  in 
retrofitting  DIFF,  DLS/FF.  or  WS.  Thus, 
the  emission  limits  for  existing  large 
tuiuiel  kilns  in  today's  final  rule  are 
based  on  the  level  of  control  achievable 
with  a  DLA. 

It  is  our  goal  to  set  emission  standards 
that  reflect  the  performance  of  the  best- 
controlled  soiu-ces.  Once  we  identified 
the  subset  of  the  best-controlled  BSCP 
sources  (i.e.,  DLA-controlled  kilns),  we 
used  the  highest  emission  level 
associated  with  these  best  performers  to 
set  the  emission  standard  because  it  was 
our  intent  to  set  emission  limits  that 
reflect  the  performance  that  the  best- 
controlled  soiuces  continually  achieve 
considering  variability.  All  sources, 
including  the  best-controlled  sources, 
have  variability  in  emissions.  For 
example,  data  (individual  test  runs) 
from  two  tests  conducted  on  one  DLA- 
controlled  kiln  showed  HF  control 
efficiencies  that  ranged  from  91.6 
percent  to  96.4  percent.  This  variability 
may  result  from  APCD  performance,  and 
also  coidd  result  from  imcertainty 
associated  with  the  test  methods. 
Commenters  have  agreed  with  our 
approach  to  setting  the  production- 
based  emission  hmits  at  or  slighUy 


higher  than  the  highest  data  point, 
because  this  approach  accounts  for 
variability  in  the  performance  of 
individual  soiu'ces,  variability  that 
could  exist  across  the  industry,  and 
uncertainty  in  the  test  methods  used  to 
measure  emissions.  Furthermore,  use  of 
the  highest  emission  level  associated 
with  the  best  performers  prevents 
sources  within  the  best-controlled 
subset  from  having  to  remove  their 
existing  APCD  and  replace  it  with  a  new 
one  that  may  or  may  not  achieve  slighUy 
better  performanOT. 

We  believe  and  intend  that  a  well- 
operated  DLA  will  achieve  the  emission 
limits  set  forth  in  this  rulemaking. 
However,  concerns  have  recently  been 
raised  that  if  high  concentrations  of 
sulfur  exist  in  the  kiln  exhaust  gas 
stream,  the  ability  of  a  well-operated 
DLA  to  reduce  the  target  acid  gas  HAP 
emissions  (i.e.,  HF  and  HCl)  may  be 
compromised.  The  data  we  have  does 
not  suggest  that  these  concerns  are 
justified.  If  the  EPA  receives 
information  showing  that  they  are,  EPA 
will  take  prompt  action  to  resolve  the 
issue  through  rulemaking  and  ensure 
that  a  facility  with  a  well-operated  DLA 
will  be  in  compliance  with  the  rule.  The 
EPA  will  also  work  with  any  affected 
facilities  to  ensiue  that  they  are  not 
subject  to  inappropriate  sanctions  before 
we  are  able  to  complete  such  a 
rulemaking. 

D.  New  Source  MACT 

Several  conunenters  disagreed  that  a 
large  (design  capacity  equal  to  or  greater 
than  9.07  Mg/hr  (10  tph)  of  fired 
product)  tuimel  kiln  equipped  with 
DIFF,  DLS/FF  or  WS  was  the  best- 
controlled  similar  soiuce  for  all  new 
timnel  kilns.  The  commenters  expressed 
concern  that  the  DIFF,  DLS/FF  or  WS 
controls  proposed  for  all  new  tunnel 
kilns  have  not  been  demonstrated  on 
smaller  kilns.  The  commenters  argued 
that  emissions  from  small  (e.g.,  less  than 
9.07  Mg/hr  (10  tph))  and  large  tunnel 
kilns  are  different  because  the  required 
airflow  and  pollutant  loading  is 
different.  The  commenters  stated  that 
controls  such  as  DIFF,  DLS/FF,  or  WS 
do  not  decrease  in  size  or  cost  for  kilns 
below  9.07  Mg/hr  (10  tph)  design 
capacity.  The  commenters  thought  that 
the  proposed  standards  for  new  tuimel 
kilns  would  prevent  future  construction 
of  and  upgrades  to  smaller  kilns.  The 
commenters  recommended  that  a 
throughput  cutoff  be  provided  for  new 
and  reconstructed  kilns.  One 
commenter  suggested  that  EPA  create  a 
size-cutoff  for  new  kilns,  where  the  best- 
controlled  similar  source  for  smaller 
new  kilns  is  ai  DLA-controlled  kiln,  and 
DLS/FF,  DIFF,  or  WS  for  the  larger 


kilns.  One  commenter  noted  the 
potential  of  existing  kilns  triggering  new 
source  requirements  during 
reconstruction.  The  commenter 
requested  that  the  ability  of  small 
businesses  to  overhaul  existing  kilns  be 
addressed  in  the  final  rule. 

frhese  commenters  have  addressed 
several  related  issues  including  the 
selection  of  the  best-controlled  similar 
source,  differences  between  small  and 
large  tunnel  kilns,  the  feasibility  of  the 
=  proposed  MACT-level  controls  in 
controlling  emissions  from  smaller 
tuimel  kilns  or  reconstructed  tuimel 
kilns,  and  the  costs  of  new  controls.  In 
responding  to  these  comments,  we  have 
re-evaluated  our  analysis  of  MACT  for 
new  and  reconstructed  tunnel  kilns.  In 
the  original  MACT  analysis  developed 
for  the  proposed  nUe,  we  recognized  the 
inherent  differences  between  small  and 
large  tunnel  kilns  and  established  a 
subcategorization  level  of  9.07  Mg/hr 
(10  tph).  The  proposed  9.07  Mg/hr  (10 
tph)  subcategorization  level  applied  to 
both  existing  and  new  tunnel  kilns.  For 
new  and  reconstructed  sources,  we 
selected  the  best-controUed  similar 
source  (DIFF,  DLS/FF,  WS)  that  would 
be  applied  to  all  new  sources  regardless 
of  size.  In  re-evaluating  this  analysis 
and  in  light  of  several  comments  that 
described  the  inherent  differences  and 
issues  with  the  application  of  DIFF, 
DLS/FF,  and  WS  control  technologies  to 
small  tunnel  kilns  or  reconstructed 
tunnel  kilns,  we  have  revised  MACT  for 
new  sources.  We  also  have  added 
language  in  40  CFR  63.8390(1)  to 
provide  that  it  is  not  technologically 
and  economically  feasible  for  two  types 
of  existing  kilns  that  would  otherwise 
meet  the  criteria  for  reconstruction 
under  40  CFR  63.2  to  meet  the  relevant 
standards — i.e.,  new  source  MACT — and 
that  such  kilns  do  not  fall  within  the 
definition  of  reconstruction  and  are  not 
subject  to  new  source  MACT 
requirements.  The  two  types  of  kilns  are 
existing  small  kilns  that  are  rebuilt  such 
that  they  become  large  kilns  and 
existing  large  DLA-controlled  tunnel 
kilns  that  are  rebuilt.  Today's  final 
emission  limits  for  those  kilns  and  for 
new  and  reconstructed  small  tunnel 
kilns  are  based  on  the  performance  of 
DLA  control  technology.  The  final 
emission  limits  for  new  large  tunnel 
kilns  are  based  on  the  performance  of 
DIFF,  DLS/FF,  and  WS  control 
technology.  In  addition,  existing  large 
tunnel  kilns  equipped  with  DIFF,  DLS/ 
FF  or  WS  are  reconstructed  sources 
subject  to  new  source  MACT 
requirements  if  they  meet  the  criteria  for 
reconstruction  in  40  CFR  63.2.  Such 
kilns  must  continue  to  meet  new  source 
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MACT  limits,  which  are  based  on  the 
performance  of  DIFF.  DLS/FF,  and  WS. 

We  agree  with  the  conunenters  that 
DIFF,  DLS/FF,  and  WS  control 
technologies  have  not  been 
demonstrated  on  small  kilns.  However, 
we  believe  that  the  9.07  Mg/hr  (10  tph) 
size  represents  the  threshold  where 
emission  control  using  DIFF,  DLS/FF,  or 
WS  is  technically  feasible  and 
demonstrated.  Smaller  kilns  have 
smaller  airflow  rates  than  larger  kilns 
and  any  fluctuations  in  airflow  rates  can 
have  a  significant  impact  on  the  ability 
of  DIFF,  DLS/FF,  or  WS  to  operate 
correctly.  For  new  and  reconstructed 
small  kilns,  the  DLA  control  technology 
has  been  demonstrated  to  perform 
adequately  despite  the  lower  airflow 
rates;  DLA  control  systems  are  not  as 
sensitive  to  airflow  changes  as  DIFF, 
DLS/FF,  or  WS  control  systems.  In 
addition,  existing  small  kilns  that  are 
rebuilt  such  that  they  become  large  kilns 
and  existing  large  DLA-controlled  kilns 
that  are  rebuilt  would  experience  the 
same  tj^es  of  retrofit  problems  that  we 
described  for  existing  tunnel  kilns,  and 
we  believe  that  such  tunnel  kilns  should 
be  subject  to  requirements  that  can  be 
met  with  a  DLA.  The  DIFF,  DLS/FF,  and 
WS  control  systems  have  been 
demonstrated  on  new  large  kilns. 
Therefore,  MACT  for  new  and 
reconstructed  large  tunnel  kilns  is  based 
on  DIFF,  DLS/FF,  and  WS  control  and 
is  unchanged  from  proposal.  Finally,  the 
determination  of  MACT  for  new  sources 
at  the  floor  does  not  take  the  cost  of 
control  into  consideration. 

Our  revised  standards  for  new  and 
reconstructed  small  tunnel  kilns, 
existing  small  kilns  that  are  rebuilt  such 
that  they  become  large  kilns,  and 
existing  large  DLA-controlled  kilns  that 
are  rebuilt  are  based  on  the  use  of  a 
DLA,  which  is  considerably  less 
expensive  than  the  other  MACT 
controls.  The  revised  standards  should 
minimize  the  commenters'  concerns 
over  the  costs  of  reconstructing  older  *^ 
kilns. 

E.  Cost  and  Economic  Impacts 

Numerous  comments  were  received 
regarding  costs  of  the  proposed  rule. 
Commenters  contended  that  EPA  did 
not  consider  the  full  costs  of  the  rule 
{e.g.,  costs  associated  with  problems 
retrofitting  existing  kilns).  In  general, 
commenters  indicated  that  the 
economic  impacts  to  brick  industry 
woidd  be  severe.  Several  commenters 
pointed  out  that  the  brick  industry  is 
losing  market  share  to  cheaper  building 
materials  (e.g.,  vinyl)  that  are  more 
detrimental  to  the  environment.  The 
commenters  stated  that  the  proposed 
rule  would  have  a  negative  effect  on  the 


future  of  many  small  businesses  and  the 
communities  where  they  are  located. 
The  commenters  expressed  concern  that 
the  proposed  rule  would  limit  the 
opportunity  for  continued  operation  or 
expansion  of  brick  plants  throughout 
the  U.S.  The  conunenters  noted  that 
increased  production  costs  would 
increase  brick  prices,  causing  brick  to 
become  less  competitive  vdth  other 
materials  and  brick  imports  to  rise, 
putting  small  U.S.  companies  out  of 
business.  Several  commenters  stated 
that  the  costs  of  the  rule  as  proposed 
would  prevent  their  company  from  ever 
replacing,  performing  a  major  repair  on, 
or  upgrading  their  existing  kiln.  Some 
commenters  stated  that  the  rule  as 
proposed  would  eventually  cause  their 
company  to  go  out  of  business.  Some 
commenters  added  that  they  live  in  an 
economically  depressed  area  and  other 
jobs  are  not  readily  available. 

One  commenter  disagreed  with  the 
Administrator's  certification  that  the 
proposed  rule  would  not  create  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
conunenter  submitted  an  Economic 
Impacts  Analysis  (EIA).  The  commenter 
calculated  and  presented  the  Sales  Test, 
Cash  Flow  Test,  and  Profit  Test  criteria 
which  the  commenter  believes  shows  a 
greater  number  of  small  businesses  at 
risk  than  does  EPA's  EIA.  In  addition, 
the  commenter  provided  several  specific 
comments  on  EPA's  EIA.  The 
commenter  argued  that  the  rule  as 
proposed  is  a  significant  rulemaking  per 
Executive  Order  (E.O.)  12866.  A  few 
commenters  provided  specific 
comments  on  the  monitoring,  reporting, 
and  recordkeeping  costs  in  the  Office  of 
Management  and  Budget  (OMB)  83-1 
form  and  supporting  statement. 

Commenters  also  questioned  the 
environmental  benefits  of  the  BSCP  rule 
as  proposed.  One  commenter 
questioned  why  the  BSCP  rule  is 
necessary  if  brick  manufacturing 
emissions  are  not  causing  public  health 
problems  or  adverse  environmental 
effects.  Another  commenter  argued  that 
there  is  no  epidemiological  evidence 
that  anyone  in  North  America  has  been 
harmed  by  brick  plant  HF  emissions  and 
that  cancer  incidence  in  brick  plant 
workers  is  not  higher  than  for  die 
general  population. 

As  previously  mentioned  in  this 
preamble,  section  112(b)  of  the  CAA 
contains  a  list  of  HAP  identified  by 
Congress  and  authorizes  EPA  to  add  to 
that  list  pollutants  that  present  or  may 
present  a  threat  of  adverse  effects  to 
human  health  or  the  environment. 
Section  112(c)  of  the  CAA  requires  us  to 
Ust  all  categories  and  subcategories  of 
major  and  area  sources  of  HAP  and  to 
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establish  NESHAP  for  the  listed  source 
categories  and  subcategories  under 
section  112(d)  of  the  CAA.  Because 
BSCP  manufacturing  is  a  listed  source 
category  containing  major  sources  of 
HAP.  we  are  required  by  the  CAA  to 
establish  NESHAP  for  BSCP 
manufacturing. 

As  stated  previously,  MACT  can 
either  be  established  at  the  MACT  floor, 
or  can  be  some  control  level  more 
stringent  than  the  MACT  floor  or 
beyond  the  floor.  Section  112(d)(3)  of 
the  CAA  does  not  allow  us  to  consider 
cost  when  determining  MACT  floors. 
We  are  only  allowed  to  consider  costs 
when  w6  examine  beyond-the-floor 
control  options  according  to  section 
112(d)(2)  of  the  CAA.  We  acknowledge 
the  conmienters'  concerns  regarding  the 
cost  of  the  proposed  rule.  At  proposal, 
we  determined  that  beyond-the-floor 
control  measiues  would  not  be 
appropriate  for  the  BSCP  industry,  in 
part  because  of  costs. 

Following  proposal,  we  reevaluated 
the  MACT  floors  for  existing  tunnel 
kilns  and  have  revised  the  standards  to 
incorporate  use  of  DLA  on  existing  large 
tunnel  kilns.  We  also  revised  the  MACT 
standards  for  new  and  reconstructed 
small  timnel  kilns,  existing  small  kilns 
that  are  rebuilt  such  that  they  become 
large  kilns,  and  existing  large  DLA- 
controUed  timnel  kilns  that  are  rebuilt 
such  that  the  standards  are  based  on  the 
level  of  performance  that  can  be 
achieved  by  a  DLA.  (MACT 
requirements  for  existing  small  tunnel 
kilns  and  new  and  reconstructed  large 
tunnel  kilns  remain  unchanged.)  We 
continue  to  agree  that  beyond-the-floor 
control  measures  are  not  warranted  for 
the  BSCP  industry.  The  revised  MACT 
standards  for  new  and  reconstructed 
small  tiinnel  kilns,  existing  small  kilns 
that  are  rebuilt  such  that  they  become 
large  kilns,  and  existing  large  DLA- 
controUed  kilns  that  are  rebuilt  are  the 
same  as  the  revised  standards  for 
existing  large  timnel  kilns.  These 
revised  standards  are  less  costly  and 
should  reduce  concerns  regarding  cost 
of  retrofitting  or  rebuilding  existing 
kilns  and  starting  up  new  small  kilns. 
Environmental  benefits  of  today's  final 
BSCP  rule  are  discussed  later  in  this 
preamble. 

EPA  reviewed  the  economic  impact 
analysis  report  submitted  by  the 
commenter.  We  have  revised  our  EIA  to 
identify  additional  small  businesses 
affected  by  the  rule.  We  have  also 
incorporated  the  lower  revised  cost 
estimates  into  the  EIA.  Impacts  on  small 
businesses  are  considerably  lower  in  the 
revised  analysis  and  prices  are 
predicted  to  rise  by  less  than  one 
percent  on  average.  The  residts  of  our 


revised  EIA,  as  well  as  a  discussion  of 
the  impact  of  today's  final  rule  on  small 
businesses,  are  presented  later  in  this 
preamble. 

Comments  on  the  costs  of  monitoring, 
reporting,  and  recordkeeping  were 
incorporated  into  the  revised  OMB  83- 
I  form  and  supporting  statement  as 
appropriate.  A  discussion  of  the  OMB 
83-1  form  and  supporting  statement 
prepared  in  compliance  with  the 
Paperwork  Reduction  Act  is  presented 
later  in  this  preamble. 

F.  Test  Data  and  Emission  Limits 

1.  HF  and  HCl  Emission  Limits 

Conunenters  stated  that  the  test  data 
EPA  used  to  set  the  HF  and  HCl  limits 
are  questionable.  An  independent 
consultant,  hired  by  the  BSCP  industry, 
reviewed  the  data  and  determined  that 
six  of  the  seven  test  runs  used  the  wrong 
filter  media.  A  glass  filter  media  was 
used  instead  of  a  Teflon  filter.  The 
commenter  suggested  that,  as  a  result, 
the  data  could  be  biased.  One 
commenter  cdso  charged  that  EPA 
removed  high  test  nms  without  any 
technical  basis  even  though  all  of  these 
nms  met  the  same  quality  control  (QC) 
criteria  as  other  nms.  Finally,  one 
commenter  stated  that  EPA's  use  of  both 
HF  and  total  fluorides  (TF)  data  to 
develop  the  average  uncontrolled  HF 
emission  factor  (which  was  used  in 
developing  the  HF  emission  limit)  was 
unsupported,  and  the  commenter 
believes  that  EPA  should  use  only  the 
HF  test  data  because  HF  is  the  regulated 
pollutant. 

We  have  reviewed  the  emission  tests 
mentioned  by  the  commenter  and  agree 
that  there  are  some  problems  with  most 
of  the  available  test  data,  and  we  have 
accounted  for  any  potential  bias  by 
revising  the  emission  limits.  In 
consultation  with  EPA's  Emission 
Measurement  Center  (EMC),  we  used  a 
conservative  approach  to  determine  the 
^ssible  impact  of  the  bias  on  the 
percent  reduction  emission  limits.  The 
analysis  showed  that  our  available 
percent  reduction  data  could  be  as 
much  as  about  5  percent  high,  and  we, 
therefore,  decreased  the  corresponding 
HF  and  HCl  percent  reduction 
requirements  by  5  percent  and  adjusted 
the  corresponding  production-based 
emission  limits  accordingly.  In  response 
to  the  commenter's  assertion  that  we 
dropped  two  test  runs  without  a 
technical  reason,  we  examined  the  test 
nms  in  question  and  incorporated  one 
of  the  two  runs  back  into  the -data  set 
used  for  developing  the  standards. 
Finally,  in  response  to  the 
appropriateness  of  using  TF  data  in 
calculating  the  average  HF  emission 


factor,  while  the  average  of  the  TF  and 
HF  data  sets  suggest  that  TF  and  HF 
measiuements  are  similar,  we  recognize 
the  inconsistencies  between  the  few 
available  side-by-side  HF  and  TF  tests 
and  we,  therefore,  decided  to  remove 
the  TF  data  from  the  HF  emission  factor 
calculation.  Based  on  the  three  issues 
discussed  above,  we  revised  the 
emission  limits  for  kilns  where  MACT 
is  based  on  use  of  DIFF,  DLS/FF,  or  WS 
(i.e.,  for  new  large  kilns).  Today's  final 
rule  requires  new  large  kilns  to  limit  HF 
emissions  to  0.029  kilograms  per 
megagram  (kg/Mg)  (0.057  pounds  per 
ton  (lb/ton))  of  fired  product  or  reduce 
HF  emissions  by  90  percent;  and  limit 
HCl  emissions  to  0.028  kg/Mg  (0.056  lb/ 
ton)  or  reduce  HCl  emissions  by  85 
percent. 

The  revised  HF  and  HCl  emission 
limits  for  existing  large  tunnel  kilns, 
new  and  reconstructed  small  tunnel 
kilns,  existing  small  kilns  that  are 
rebuilt  such  that  they  become  large 
kilns,  and  existing  large  DLA-controlled 
tunnel  kilns  that  are  rebuilt  are  based  on 
the  use  of  a  DLA  for  HAP  reduction. 
Two  HF  emission  tests  (both  conducted 
on  the  same  source)  and  two  total 
fluorides  emission  test  are  available  for 
DLA-controlled  kilns,  and  the  tests 
showed  HF  or  TF  control  efficiencies  of 
92.3  percent  (HF),  96.4  percent  (HF), 
93.3  percent  (TF),  and  93.5  percent  (TF). 
Similar  to  the  DIFF  and  DLS/FF  tests, 
we  identified  problems  with  the  two  HF 
emission  tests  that  could  have  biased 
the  control  efficiencies  high.  To  account 
for  this  imcertain  bias,  and  considering 
typical  vendor  guarantees  for  DLA 
systems  (vendors  will  guarantee  90 
percent  HF  reduction  unless  a  lesser 
percentage  meets  the  customer's  need, 
in  which  case  the  vendors  typically 
provide  lower  guarantees),  we  selected 
a  percent  reduction  emission  limit  of  90 
percent  for  HF.  We  applied  this  90 
percent  reduction  to  the  revised  average 
HF  emission  factor  of  0.29  kg/Mg  (0.57 
lb/ton)  to  calculate  a  production-based 
HF  emission  limit  of  0.029  kg/Mg  (0.057 
lb/ ton).  Control  efficiency  data  for  HCl 
are  available  from  two  tests  on  a  single 
DLA-controlled  kiln.  The  tests  averaged 
30.7  percent  control,  and  we  selected  a 
percent  reduction  HCl  emission  limit  of 
30  percent.  We  applied  this  30  percent 
reduction  to  the  average  HCl  emission 
factor  of  0.19  kg/Mg  (0.37  lb/ton)  to 
calculate  a  production-based  HCl 
emission  limit  of  0.13  kg/Mg  (0.26  lb/ 
ton). 

Percent  of  HAP  metals  in  PM.  Several 
commenters  noted  that  HAP  metals  and 
PM  data  from  four  facilities  (0.16 
percent,  0.99  percent,  2.8  percent,  and 
4.5  percent)  were  used  to  arrive  at  1.9 
percent  of  the  PM  is  PM  HAP.  The 


commenters  stated  that  EPA  included 
an  invalid,  high  data  point  for 
manganese  in  developing  the  percentage 
of  PM  that  is  PM  HAP.  We  have 
examined  the  test  run  mentioned  by  the 
commenters  and  agree  that  the  nm 
should  be  voided.  Oiu-  revised  analyses 
now  indicate  that  the  overall  percentage 
of  PM  that  is  HAP  metals  is  0.72 
percent. 

PM  limit.  Other  commenters  argued 
that  a  PM  limit  for  brick  kilns  is 
unnecessary.  One  commenter  noted  that 
metals  occur  naturally  in  clays  or  shales 
used  to  make  bricks  and  that  PM 
emissions  from  BSCP  plants  are  clay 
dust.  The  commenter  argued  that  metals 
are  locked  into  the  structure  of  the  clay 
dust  and  are  not  bio-available  to  affect 
humans  through  respiratory  adsorption, 
ingestion,  or  dermal  contact.  Some 
commenters  noted  that  there  is  limited 
information  on  the  amount  of  HAP 
metals  in  the  PM  emitted.  Commenters 
pointed  out  that  EPA  is  not  setting  a  PM 
limit  for  clay  refractory  kilns.  Some 
commenters  disagreed  that  PM  is  an 
adequate  surrogate  for  HAP  metals 
emissions.  Commenters  also  requested 
that  a  percent  reduction  alternative  be 
allowed  for  the  PM  standard,  similar  to 
the  percent  reduction  limits  for  HF  and 
HQ. 

We  agree  that  PM  emitted  from  BSCP 
facilities  is  largely  clay  dust,  and  that 
metals  are  naturally  occurring  in  clays 
and  shales  used  to  make  bricks.  Many 
BSCP  facilities  apply  surface  coatings  or 
body  additives  containing  HAP  metals 
to  their  products,  and  these  coatings  are 
another  potential  source  of  HAP  metals 
emissions.  These  types  of  additives  and 
coatings  are  not  used  in  the  manufacture 
of  clay  refractories. 

We  have  four  emission  tests  for  HAP 
metals  from  tunnel  kilns  and  all  of  these 
tests  measiu-ed  some  level  of  HAP 
metals  emissions  including  emissions  of 
antimony,  arsenic,  beryllium,  cadmimn, 
chromium,  cobalt,  merciuy,  manganese, 
nickel,  lead,  and  selenium.  Based  on 
these  data,  we  believe  that  all  kilns  emit 
some  level  of  HAP  metals  and, 
therefore,  we  are  regidating  HAP  metals 
emissions.  Test  data  for  HAP  metals  are 
not  available  for  clay  refractories  kilns. 
We  are  imaware  of  any  information  to 
support  the  idea  that  the  HAP  metals  are 
locked  into  the  structm-e  of  the  clay  and 
are  not  bio-available  to  affect  humans. 
In  the  absence  of  such  information  and 
in  the  interest  of  protecting  public 
health,  we  assume  conservatively  that 
the  HAP  metals  are  bio-available  and 
could  affect  human  health.  This 
assumption  is  consistent  with  the 
conservative  approach  embodied  in  the 
CAA  section  112(b)(2)  directive  that 
EPA  add  pollutants  to  the  statutory  list 


of  HAP  that  "may"  present  adverse  risks 
to  human  health  and  the  environment 
through  various  exposure  routes. 

We  used  PM  as  a  sxurogate  for  HAP 
metals  so  that  individual  emission 
limits  would  not  be  based  on  the  limited 
and  variable  data.  We  examined  the 
available  HAP  metals  test  data  and  ** 
calculated  that  about  95  percent  of  the 
HAP  metals  emissions  are  in  particulate 
form.  Furthermore,  the  types  of  control 
technologies  used  on  BSCP  kilns 
remove  PM  and  would  indiscriminately 
remove  particidate  HAP  metals.  The 
United  States  Coiurt  of  Appeals  for  the 
District  of  Colmnbia  Circmt  stated  in  a 
December  15,  2000  decision  (in 
response  to  the  National  Lime 
Association  (NLA)  challenge  of  the  use 
of  PM  as  a  surrogate  for  HAP  metals),  "if 
HAP  metals  are  invariably  present  in 
cement  kiln  PM,  then  even  if  the  ratio 
of  metals  to  PM  is  small  and  variable, 
or  simply  imknown,  PM  is  a  reasonable 
surrogate  for  the  metals — assuming 
*  *  *  that  PM  control  technology 
indiscriminately  captures  HAP  metals 
along  with  other  particulates."  Our  use 
of  PM  as  a  surrogate  for  HAP  metals  in 
the  final  BSCP  rule  is  consistent  with 
this  decision. 

We  typically  do  not  include  percent 
reduction  as  an  alternative  for  PM 
because  a  percent  reduction  standard 
rewards  those  facilities  that  have  high 
inlet  PM  loadings.  We  believe  that  this 
is  different  from  the  percent  reduction 
standards  for  HF  and  HCl  because 
facilities  do  not  typically  have  options 
for  reducing  the  uncontrolled  levels  of 
HF  or  HCl.  Therefore,  we  are  not 
providing  an  alternative  percent 
reduction  standard  for  PM. 

The  revised  PM  emission  limit  for 
existing  large  tunnel  kilns,  new  and 
reconstructed  small  timnel  kilns, 
existing  small  kilns  that  are  rebuilt  such 
that  they  become  large  kilns,  and 
existing  large  DLA-controlled  tunnel 
kilns  that  are  rebuilt  is  based  on  the  use 
of  a  DLA.  Data  from  four  tests 
conducted  at  the  outlets  of  DLA  were 
available  for  establishing  a  production- 
based  emission  limit,  and  we  selected 
the  highest  PM  data  point  as  the 
emission  limit  in  order  to  account  for 
variability.  Today's  final  rule  contains  a 
PM  emission  limit  of  0.21  kg/Mg  (0.42 
lb/ton)  of  fired  product  for  existing  large 
tunnel  kilns,  new  and  reconstructed 
small  tunnel  kilns,  existing  small  kilns 
that  are  rebuilt  such  that  they  become 
large  kilns,  and  existing  large  DLA- 
controlled  tunnel  kilns  that  are  rebuilt. 
The  PM  emission  limit  for  new  and 
reconstructed  large  timnel  kilns  is 
unchanged  from  proposal  (0.060  kg/Mg 
(0.12  lb/ton)  of  fired  product). 


G.  Monitoring  Requirements 

Nimierous  comments  were  received 
on  the  proposed  monitoring 
requirements.  Some  commenters  felt 
that  the  monitoring,  reporting,  and 
recordkeeping  requirements  were 
unreasonable.  Commenters  noted  that 
the  monitoring  requirements  would 
require  additional  and  higher  skilled 
personnel. 

Under  section  114(a)(3)  of  the  CAA, 
owners  or  operators  of  major  somt:es  are 
required  to  conduct  enhanced 
monitoring  of  affected  soiut;es  to  ensure 
compliance  with  applicable  emission 
standards.  In  response  to  this  mandate, 
we  have  incorporated  continuous 
compliance  requirements  into  all  part 
63  standards,  generally  in  the  form  of 
continuous  emissions  monitoring  or 
continuous  parameter  monitoring.  We 
believe  that  continuous  monitoring  is 
needed  to  ensure  that  emission  controls 
are  operated  properly.  However,  40  CFR 
63.8(f)  allows  owners  and  operators  of 
affected  sources  to  request  approval  for 
alternative  monitoring  procedures  to 
demonstrate  compliance  with  emission 
limitations. 

Although  we  have  eliminated  some  of 
the  proposed  monitoring  requirements 
(such  as  fabric  filter  inlet  temperature 
monitoring)  from  today's  final  rule,  we 
have  retained  most  of  the  proposed 
monitoring  requirements.  We  believe 
that  those  monitoring  requirements  are 
the  minimum  needed  to  ensure 
continuous  compliance  with  the 
emission  limits. 

1.  Operation,  Maintenance,  and 
Monitoring  (OM&M)  Plan 

Some  commenters  felt  that 
development  of  an  OM&M  plan  was 
overly  burdensome.  One  commenter 
thought  the  requirement  to  include 
OM&M  procedures  for  kiln  operation 
was  imjustified.  Another  commenter 
noted  possible  contradictions  of  OM&M 
plan  requirements  and  Table  7  of  the 
proposed  BSCP  rule  (the  table  showing 
applicability  of  the  General  Provisions 
to  part  63). 

After  reviewing  these  comments,  we 
decided  that  OM&M  plans  do  not  have 
to  include  procedures  for  monitoring 
the  operation  and  maintenance  of 
tunnel  kilns,  and  we  have  written  the 
final  rule  accordingly.  However,  we 
continue  to  believe  that  site-specific 
OM&M  plans  are  necessary  to  ensure 
continued  proper  operation  of  any 
control  device  that  is  used  to  comply 
with  the  final  rule. 

Regarding  the  apparent  contradictions 
between  40  CFR  63.8425(b)(8)  through 
(10)  and  Table  7  of  the  proposed  rule, 
we  did  not  cite  the  General  Provisions 
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to  part  A  in  the  proposed  40  CFR 
63.8425  (b)(8)  through  (10),  but 
specified  that  OM&M  plans  must 
include  operation  and  maintenance, 
quality  assurance,  and  reporting  and 
recordkeeping  procedines  that  are 
consistent  with  the  General  Provisions. 
Therefore,  we  believe  there  is  no 
contradiction  between  40  CFR  63.8425 
(b)(8)  through  (10)  and  Table  7  of  the 
proposed  nde.  However,  we  did  clarify 
in  Table  7  of  the  final  rule  diat  40  CFR 
63.8(c)(4)  does  not  apply  to  subpart  JJJJJ 
because  40  CFR  63.8425  and  63.8465 
specify  the  requirements  for  continuous 
monitoring  systems  (CMS). 

Some  commenters  requested 
clarification  on  whether  OM&M  plans 
(and  startup,  shutdown,  and 
malfunction  plans  (SSMP))  are  required 
for  kilns  that  would  not  be  subject  to 
control  requirements  (e.g.,  existing 
small  tuimel  kilns).  Another  commenter 
questioned  if  an  OM&M  plan  would  be 
required  if  compliance  is  achieved 
without  a  control  device.  The  BSCP 
NESHAP  applies  only  to  affected 
sources.  Under  today's  final  rule,  an 
existing  small  tuimel  kiln  is  not  an 
affected  soince.  Therefore,  the 
requirements  for  OM&M  plans,  SSMP. 
and  other  monitoring,  notification, 
reporting,  and  recordkeeping 
requirements  do  not  apply  to  those 
kilns.  Owners  or  operators  will  be 
required  to  prepare  an  OM&M  plan  and 
SSMP  for  any  kiln  that  is  an  affected 
source  even  if  the  kiln  can  meet  the 
emission  limits  without  the  use  of  a 
control  device. 

2.  Bag  Leak  Detectors 

Commenters  indicated  that  bag  leak 
detectors  are  unnecessary,  overly 
protective,  and  maintenance  intensive. 
The  commenters  noted  that  bag  failure 
is  noticeable  because  PM  emissions 
woidd  be  visible  at  the  stack.  Several 
commenters  requested  that  opacity  or 
visible  emissions  (VE)  determinations 
be  allowed  as  opposed  to  bag  leak 
detectors. 

We  agree  with  the  commenters  that 
periodic  VE  checks  should  provide  a 
reasonable  alternative  to  bag  leak 
detectors,  and  we  have  written  the  final 
rule  accordingly.  In  today's  final  rule, 
ovsmers  and  operators  of  affected  kilns 
that  are  controlled  with  a  DLS/FF  or 
DIFF  can  choose  between  installing  a 
bag  leak  detection  system  or  performing 
daily  VE  checks.  Today's  final  rule  also 
includes  a  provision  for  decreasing  the 
fi«quency  of  VE  checks  provided  no  VE 
are  observed. 


3.  Water  Injection  Rate  Monitoring  on 
DLS/FF 

Three  commenters  stated  that  DLS/FF 
water  injection  rate  monitoring  has 
nothing  to  do  with  HF  or  HCl  removal 
(but  is  important  for  sulfur  dioxide 
(SOjJ  removal)  and  recommended  that 
the  provision  for  monitoring  DLS/FF 
water  injection  rate  be  eliminated. 

After  reviewing  the  available 
information,  we  decided  to  eliminate 
the  requirement  for  water  injection  rate 
monitoring  on  affected  DLS/FF- 
controUed  kilns.  Water  injection  is  used 
to  enhance  the  removal  of  SO2  by  a 
DLS/FF,  but  has  little  effect  on  removal 
of  HF  and  HCl. 

4.  Fabric  Filter  Inlet  Temperature 

Several  commenters  recommended 
that  the  requirement  to  monitor  fabric 
filter  inlet  temperature  be  eliminated 
fi-om  the  rule  as  proposed.  The 
commenters  explained  that  it  would  be 
impractical  to  hold  the  fabric  filter  inlet 
temperature  to  within  25  degrees  below 
the  average  established  during  the 
performance  test.  The  fabric  filter  inlet 
temperature  varies  frequently,  much 
more  than  25  degrees,  because  of  memy 
process  factors.  Other  commenters 
noted  that  fabric  filter  inlet  temperatxu^ 
has  little  relevancy  to  acid  gas  control. 
One  commenter  stated  that  control 
systems  using  hydrated  lime  are 
generally  known  to  have  increased  HCl 
and  HF  removal  when  temperatures 
increase. 

As  a  result  of  these  comments,  we 
have  eliminated  the  requirement  for 
monitoring  fabric  filter  inlet 
temperatines  on  affected  kilns  that  are 
.  controlled  with  a  DLS/FF  or  DIFF.  We 
believe  that  the  other  monitoring 
requirements  (e.g.,  lime  feed  rate 
monitoring  and  periodic  VE  checks)  that 
we  have  incorporated  into  the  final  rule 
are  adequate  for  ensuring  continuous 
compliance  with  the  emission  limits. 

5.  DLA  Parameter  Monitoring 

Many  commenters  suggested  potential 
parametric  monitoring  requirements  for 
DLA  that  could  be  used  to  demonstrate 
continuous  compliance.  Various 
conunenters  suggested  documenting 
use,  on  a  continuous  basis,  of  the  same 
limestone  that  was  used  dining  the 
performance  test  demonstrating 
compliance.  Other  suggestions  included 
monitoring  pressure  drop 
(demonstrating  airflow);  limestone  flow; 
and  inlet  and/or  exhaust  gas 
temperatine. 

We  have  incorporated  parameter 
monitoring  requirements  for  DLA  into 
the  final  rule  based  on  information 
provided  by  commenters  and  a  recent 


site  visit  to  a  facility  operating  a  DLA. 
Today'.s  final  rule  will  require  owners 
and  operators  of  affected  kilns  with  DLA 
to  continuously  monitor  the  pressure 
drop  across  the  DLA;  perform  a  daily 
visual  check  of  the  limestone  hopper 
and  storage  bin  (located  at  the  top  of  the 
DLA),  and  record  the  limestone  feeder 
setting  daily;  and  perform  periodic  VE 
observations.  In  addition,  owners  and 
operators  will  be  required  to  docmnent 
the  source  of  the  limestone  used  during 
the  most  recent  performance  test  and 
maintain  records  that  demonstrate  that 
the  soiuce  of  limestone  has  not  changed. 

6.  Continuous  Emission  Monitoring 
Systems 

In  the  preamble  to  the  proposed  rule, 
we  requested  comment  on  requiring  the 
application  of  PM  continuous  emission 
monitoring  systems  (GEMS)  as  a  method 
to  assure  continuous  compliance  with 
the  proposed  PM  emission  limits  for 
BSCP  tunnel  kilns.  While  we  believe 
there  is  evidence  that  PM  CEMS  should 
work  on  BSCP  txmnel  kilns,  we  received 
no  comments  in  support  of  requiring 
PM  CEMS.  Commenters  opposed  use  of 
CEMS  when  less  expensive,  but 
effective,  parametric  monitoring 
alternatives  are  available.  Therefore, 
today's  final  rule  does  not  require  use  of 
PM  CEMS  or  any  other  type  of  CEMS. 
We  believe  that  the  parameter 
monitoring  requirements  specified  in 
the  final  rule  are  adequate  for  ensuring 
continuous  compliance. 

7.  Establishing/Re-Establishing 
Production  Rate 

Several  conunenters  requested  that 
the  process  weight  threshold  be  based  • 
on  average  aimual  throughput  instead  of 
hourly  or  monthly  throughput.  One 
commenter  pointed  out  that  the  nature 
of  brick  production  does  not  allow  for 
spikes  in  emissions.  Several 
commenters  stated  that  the  averaging 
period  used  to  determine  the  MACT 
floor  applicability  to  existing  tunnel 
kilns  must  have  the  same  production 
averaging  basis  as  the  data  used  in 
setting  the  subcategorization  level.  The 
commenters  stated  that  it  is  not 
reasonable  to  base  the  standard  on  a  12- 
month  averaging  period  and  then 
enforce  the  floor  on  an  instantaneous  or 
30-day  rolling  averaging  period. 

One  commenter  requested 
clarification  as  to  whether  EPA  would 
require  a  retest  if  the  maximum 
production  level  of  a  kiln  would  be 
higher  than  the  level  observed  during 
the  performance  test.  The  commenter 
added  that  several  States  recognize  that 
capacity  and  maximum  production  are 
difficiilt  figiu^s  to  calcidate  for  a  brick 
kiln  because  they  are  highly  dependent 


on  the  specific  characteristics  of  a 
product  (size,  percent  void). 

We  agree  with  the  commenters  that  a 
kiln's  process  weight  threshold  (e.g., 
design  capacity  level)  should  be  based 
on  average  annual  tonnage  rather  than 
on  the  proposed  30-day  rolling  average. 
We  have  revised  the  final  BSCP  rule 
accordingly  to  require  the  ton  per  hour 
production  capacity  of  a  kiln  to  be 
calcidated  based  on  the  maximum 
amoimt  of  BSCP  (in  tons)  that  can  be 
produced  in  a  12-month  period  divided 
by  8,760  hoiu^  per  year. 

Regarding  the  question  of  whether  we 
will  require  a  retest  if  the  maximum 
production  level  of  a  kiln  is  higher  than 
the  level  observed  during  the 
performance  test,  a  retest  will  be 
required  because  an  increase  in 
production  is  likely  to  increase 
emissions,  and  the  operating  limits  that 
are  based  on  the  performance  test  would 
no  longer  demonstrate  continuous 
compliance  with  the  emission  limits. 

8.  Test  Methods 

One  commenter  requested  that  we 
allow  any  of  the  applicable  EPA  Method 
5  variations  to  demonstrate  compliance 
with  the  PM  standard.  The  commenter 
pointed  out  that  a  facility  with  high  SO2 
could  reduce  the  potential  for  SO2  to  be 
coiuted  as  PM  by  using  EPA  Method 
5B.  We  are  not  including  EPA  Method 
5B  as  a  test  method  because  our 
emission  limit  is  based  on  EPA  Method 
5  and  includes  tests  on  sources  with 
high  SO2  emissions.  Individual  facilities 
will  have  the  option  of  requesting  an 
alternative  test  method. 

One  commenter  on  the  proposed  clay 
ceramics  rule  requested  that  the  final 
rule  provide  facilities  with  the  option  to 
use  either  EPA  Method  26A  or  EPA 
Method  320  for  all  required  stack  testing 
for  HF  and  HCl.  This  comment  applies 
for  both  BSCP  and  clay  ceramics. 
Therefore,  we  have  modified  today's 
final  BSCP  rule  to  include  EPA  Method 
320  as  an  alternative  to  EPA  Method 
26A. 

H.  Startup,  Shutdown,  and  Malfunction 

1.  APCD  Bypass 

Several  commenters  stated  that  the 
BSCP  rule,  as  proposed,  would  not 
allow  the  kiln  control  device  to  be 
bypassed  at  any  time.  Various 
commenters  stated  that  the  proposed 
MACT  controls  (DIFF,  DLS/FF,  or  WS) 
must  maintain  a  given  flow  to  perform 
efficiently.  Thus,  the  APCD  would 
dictate  how  the  kiln  is  operated.  During 
initial  kiln  startup  or  subsequent  kiln 
startups  or  shutdowns,  airflow 
temperatures  and  voliunes  would  be 
below  APCD  design  voliunes.  The  heat 


from  the  furnace  zone  could  damage  the 
kiln  walls  and  cars  if  not  vented. 
Therefore,  the  ability  to  bypass  during 
startups,  routine  maintenance,  and 
emergency  shutdowns  of  the  APCD  is 
needed. 

Several  commenters  noted  that  brick 
kilns  are  constant  flow  devices  that 
caimot  just  be  turned  off  without 
detrimental  impact  to  large  voliunes  of 
product  (e.g..  character,  color,  and 
quality  of  brick)  and  the  kiln  itself.  The 
commenters  stated  that  days  to  weeks 
may  be  needed  to  properly  shut  down 
a  brick  kiln.  One  commenter  noted  that 
kilns  operate  continuously  2  to  3  years 
before  being  shut  down  for  routine 
maintenance. 

Commenters  stated  that  short  periods 
of  b)rpass  are  necessary  to  conduct 
routine  preventive  maintenance 
inspections  of  APCD.  Commenters 
pointed  out  that  the  control  devices 
currently  employed  have  and  use 
bypass  capability  for  routine 
maintenance  and  emergency  repairs. 

We  generally  agree  with  tne 
commenters  that  some  provision  is 
needed  to  allow  the  control  device  on 
tunnel  kilns  to  be  bypassed  for  routinie 
maintenance  of  the  control  device,  and 
we  have  revised  the  rule  accordingly. 
Under  40  CFR  63.8420(e)  of  today's  final 
rule,  owners  and  operators  of  an 
affected  tunnel  kiln  can  bypass  the  kiln 
control  device  for  a  cumulative  period 
of  up  to  4  percent  of  the  aimual 
operating  hours  for  the  kiln.  Based  on 
the  data  and  other  information 
submitted  by  commenters  on  the 
proposed  rule,  we  believe  that  the 
amount  of  time  equating  to  4  percent  of 
annual  kiln  operating  hours  is  adequate 
for  completing  routine  maintenance  on 
the  types  of  controls  that  are  likely  to  be 
used  to  comply  with  the  BSCP 
NESHAP. 

To  comply  with  this  bypass  provision, 
owners  or  operators  must  submit  a 
request  to  us  for  a  routine  control  device 
maintenance  exemption.  The  request 
must  justify  the  need  for  the  routine 
maintenance  on  the  control  device  and 
the  time  required  to  complete  the 
maintenance  activities.  The  request  also 
must  describe  the  maintenance 
activities  and  the  fi^uency  of  the 
maintenance  activities,  explain  why  the 
maintenance  cannot  be  accomplished 
during  kiln  shutdowns,  and  describe 
how  emissions  will  be  minimized 
during  the  period  when  the  kiln  is 
operating  and  the  control  device  is 
offline.  Upon  approval,  the  request  for 
exemption  must  be  incorporated  by 
reference  in,  and  attached  to,  the 
affected  source's  title  V  permit.  During 
any  period  when  the  kiln  is  operating 
and  the  kiln  control  device  is  offline. 


the  owner  or  operator  must  minimize 
HAP  emissions.  The  duration  of  such 
periods  also  must  be  minimized. 

We  also  note  that  the  bypass 
provision  included  in  today's  final  rule 
does  not  apply  to  startups,  shutdowns, 
or  malfunctions.  40  CFR  63.6(f)(1) 
explicitly  states  that  nonopacity 
emission  standards,  such  as  the 
proposed  emission  limits  for  HF.  HCl. 
andPM,  "*   *   *  apply  at  all  times 
except  during  periods  of  startup, 
shutdown,  and  malfunction  *  *  *" 
Startups,  shutdowns,  and  malfunctions 
must  be  addressed  in  a  facility's  SSMP. 

2.  Initial  Startup 

Commenters  stated  that  it  is 
impractical  to  meet  emission  standards 
during  initial  startup  of  a  tunnel  kiln. 
The  commenters  indicated  that  it  can 
take  fi-om  weeks  to  a  year  to  bring  new 
BSCP  kilns  online.  In  addition,  APCD 
such  as  DIFF,  DLS/FF,  or  WS  cannot  be 
brought  online  until  adequate 
temperature  and  airflow  ranges  are  met. 
The  commenters  indicated  that  roughly 
75  percent  of  design  gas  flow  rate  or  kiln 
production  rate  must  be  obtained  before 
a  DIFF  or  DLS/FF  could  begin  to  operate 
properly.  Another  commenter  stated 
that  the  proposed  initial  testing 
deadline  (180  days  following  the 
compliance  date)  would  not  provide 
enough  time  for  a  new  kiln  to  come  up- 
to-speed. 

We  recognize  that  an  extended  period 
of  time  may  be  needed  for  the  initial 
startup  of  a  new  kiln  and  have  added  a 
definition  of  initial  startup  to  the  BSCP 
final  rule  to  address  the  concerns 
expressed  by  the  commenters.  The 
definition  differentiates  between  DLA- 
controlled  kilns  and  DIFF-,  DLS/FF-,  or 
WS-controlled  kilns,  because  DLA  are 
not  sensitive  to  airflow  and  only  require 
that  the  kiln  gases  are  hot  enough  to 
avoid  condensation  in  the  DLA. 
Avoiding  condensation  is  necessary 
because  water  and  calcium  carbonate 
(limestone)  combine  to  make  cement, 
and  any  introduction  of  water  in  the 
DLA  reaction  chamber  could  cause  the 
limestone  to  be  cemented  together.  In 
the  final  rule,  we  provided  the  following 
definition:  "Initial  startup"  means:  (1) 
For  a  new  or  reconstructed  tunnel  kiln 
controlled  with  a  DLA,  and  for  a  tunnel 
kiln  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8390(i)(l)  or  40  CFR  63.8390(i)(2), 
the  time  at  which  the  temperatiue  in  the 
kihi  first  reaches  260  °C  (500  °F)  and  the 
kiln  contains  product;  or  (2)  for  a  new 
or  reconstructed  tunnel  kiln  controlled 
with  a  DIFF,  DLS/FF,  or  WS,  the  time 
at  which  the  kiln  first  reaches  a  level  of 
production  that  is  equal  to  75  percent  of 
the  kiln  design  capacity  or  12  months 
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after  the  affected  source  begins  firing 
BSCP,  whichever  is  earlier.  Although 
some  commenters  suggested  that  initial 
startup  for  DIFF-.  DLS/FF-,  and  WS- 
controUed  kilns  be  defined  in  terms  of 
airflow,  we  defined  initial  startup  in 
terms  of  production  rate  for  DIFF-,  DLS/ 
FF-,  and  WS-controlled  kilns  because 
the  final  rule  requires  owners  and 
operators  of  affected  soiu'ces  to  monitor 
production  rate,  whereas  flowrate 
monitoring  is  not  required  under  today's 
final  rule.  We  included  the  stipulation 
for  DIFF-,  DLS/FF-,  and  WS-controlled 
kilns  that  initial  startup  occurs  no  later 
than  12  months  after  the  new  kiln 
begins  firing  BSCP  to  prevent  facilities 
from  operating  an  affected  new  or 
reconstructed  kiln  at  just  less  than  75 
percent  of  the  kiln  design  capacity  long 
term  to  circumvent  the  final  rule.  A 
similar  stipulation  is  not  necessary  for 
DLA-controUed  kilns  because  the  kiln 
temperatiu-e  requirement  is  such  that 
the  kiln  cannot  produce  BSCP  until  well 
after  the  temperature  is  reached. 

By  defining  initial  startup  in  today's 
final  rule,  we  also  have  clarified  the 
compliance  date  for  new  and 
reconstructed  sources,  which  is 
specified  in  terms  of  the  initial  startup. 
Thus,  new  and  reconstructed  DIFF-, 
DLS/FF-,  and  WS-controlled  tunnel 
kilns  beginning  operation  after  the 
promulgation  date  will  be  allowed  to 
reach  75  percent  of  the  kiln  design 
capacity  before  initial  startup  is 
triggered  and  the  APCD  must  come 
online.  New  and  reconstructed  DLA- 
controUed  timnel  kilns,  and  tunnel  kilns 
that  would  be  considered  reconstructed 
but  for  40  CFR  63.8390{i)(l)  or  40  CFR 
63.8390(i){2),  begiiming  operation  after 
the  promulgation  date  will  trigger  initial 
startup  when  the  temperatiu-e  in  the  kiln 
first  reaches  260°C  (500T)  and  the  kiln 
contains  product.  Performance  testing  is 
required  180  days  following  the 
compliance  date  (i.e.,  180  days 
following  initial  startup).  Facilities 
wishing  to  conduct  performance  testing 
to  determine  the  level  of  air  pollution 
control  necessary  may  conduct  such 
testing  prior  to  achieving  initial  startup. 

3.  Startup 

Two  commenters  expressed  concern 
with  how  startup  is  defined  with  respect 
to  the  proposed  rule.  The  commenters 
stated  that,  under  the  proposed  rule,  a 
kiln  could  be  considered  to  be  operating 
if  only  one  burner  was  operating. 
However,  a  kiln  could  have  as  many  as 
100  biuners  or  more.  To  clarify  what 
constitutes  kiln  startup  we  added  to 
today's  final  rule  a  definition  of 
"startup"  that  incorporates  "starting  the 
production  process." 


4.  Deviations 

One  commenter  felt  that  the 
requirement  of  reporting  emissions  as 
deviations  during  startup,  shutdowm,  or 
malfunction  (SSM)  is  inappropriate 
because  facilities  are  not  required  to  be 
in  compliance  with  the  emission 
limitations  during  SSM.  Another 
commenter  requested  that  EPA  make  it 
clear  the  deviations  are  not  necessarily 
an  indication  of  noncompliance  or 
excess  emissions. 

The  term  deviation  applies  to  events 
during  which  an  affected  source  fails  to 
meet  an  emission  limitation  or  comply 
with  another  requirement  of  the  final 
rule.  Deviations  are  not  synonymous 
with  violations;  depending  on  the 
circumstances,  a  deviation  may  or  may 
not  be  a  violation  of  an  applicable 
requirement.  We  agree  with  the 
commenter  that  an  affected  soiuce  need 
not  be  in  compliance  with  emission 
limits  during  periods  of  SSM.  Although 
we  consider  non-compliance  with 
emission  limits  during  startup, 
shutdown,  and  malfunction  to  be 
deviations  from  the  emission  limits,  we 
do  not  consider  these  deviations  to  be 
violations  of  the  emission  limits.  40  CFR 
63.7(e)(1)  specifies  that,  "Operations 
during  periods  of  startup,  shutdown, 
and  malfunction  shall  not  constitute 
representative  conditions  for  the 
purpose  of  a  performance  test,  nor  shall 
emissions  in  excess  of  the  level  of  the 
relevant  standard  diuing  periods  of 
startup,  shutdown,  and  malfunction  be 
considered  a  violation  of  the  relevant 
standard  imless  otherwise  specified  in 
the  relevant  standard  or  a  determination 
of  noncompliance  is  made  under  40 
CFR  63.6(e)."  As  indicated  in  Table  7  of 
the  final  rule,  this  language  of  the 
general  provisions  to  part  63  does  apply 
to  subpart  JJJJJ.  The  definition  of 
deviation  included  in  today's  final  rule 
is  consistent  with  how  deviation  is 
defined  in  other  NESHAP,  and  has  not 
been  changed  since  proposal. 

/.  FUsk-Based  Approaches 

The  preamble  to  the  proposed  BSCP 
rule  requested  comment  on  whether 
there  might  be  further  ways  to  structiue 
the  BSCP  rule  to  focus  on  the  facilities 
which  pose  significant  risks  and  avoid 
the  imposition  of  high  costs  on  facilities 
that  pose  little  risk  to  public  health  and 
the  envfronment.  Specifically,  we 
requested  comment  on  the  technical  and 
legal  viability  of  two  risk-based 
approaches:  (1)  An  applicability  cutoff 
for  threshold  pollutants  under  the 
authority  of  CAA  section  112(d)(4);  and 
(2)  subcategorization  and  delisting 
under  the  authority  of  CAA  sections 


112(c)(1)  and  112(c){9).3  We  indicated 
that  we  would  evaluate  all  comments 
before  determining  whether  either 
approach  would  be  included  in  the  final 
BSCP  rule.  Numerous  commenters 
submitted  detailed  comments  on  these 
risk-based  approaches.  These  comments 
are  siunmarized  in, the  BSCP  Response- 
to-Comments  document  (see 
SUPPLEMENTARY  INFORMATION  section). 

Based  on  ovu  consideration  of  the 
comments  received  and  other  factors, 
we  have  decided  not  to  include  the  risk- 
based  approaches  in  today's  final  BSCP 
rule.  The  risk-based  approaches 
described  in  the  proposed  BSCP  rule, 
and  addressed  in  the  comments  we 
received  raise  a  number  of  complex 
issues.  In  addition,  we  are  imder  time 
pressure  to  complete  the  BSCP  rule, 
because  the  statutory  deadline  for 
promulgation  has  passed  emd  a  deadline 
suit  has  been  filed  against  EPA.  (See 
Sierra  Club  v.  Whitman,  Civil  Action 
No.  1:01CV01537  (D.D.C.).)  Given  the 
range  of  issues  raised  by  the  risk-based 
approaches  and  the  need  to  promulgate 
a  final  rule  expeditiously,  we  believe 
that  it  is  appropriate  not  to  include  any 
risk-based  approaches  in  today's  final 
BSCP  rule.  Nonetheless,  we  expect  to 
continue  to  consider  risk-based 
approaches  in  connection  with  other 
proposed  NESHAP  where  we  have 
described  and  solicited  comment  on 
such  approaches.  Finally,  while  we  are 
not  including  risk-based  approaches  in 
today's  final  BSCP  rule,  we  have 
included  a  niunber  of  other  measiu«s 
that  we  expect  will  reduce  the  costs  and 
burdens  on  the  affected  soiu-ces. 

in.  Summary  of  the  Final  Brick  and 
Structiu-al  Clay  Products 
Manufacturing  NESHAP 

A.  What  Source  Category  Is  Regulated 
by  the  Final  Rule? 

Today's  final  rule  for  BSCP 
manufactiuing  applies  to  BSCP 
manufacturing  facilities  that  are,  are 
located  at,  or  are  part  of,  a  major  source 
of  HAP  emissions.  The  BSCP 
manufactiu-ing  source  category  includes 
those  facilities  that  manufacture  brick 
(including,  but  not  limited  to,  face  brick, 
structural  brick,  and  brick  pavers);  clay 
pi^e;  roof  tile;  extruded  floor  and  wall 
tile;  and/or  other  extruded,  dimensional 
clay  products.  Brick  and  structural  clay 
products  primarily  are  produced  from 
common  clay  and  shale.  Production  of 
BSCP  typically  consists  of  processing 
and  handling  the  raw  materials,  forming 


'  See  68  FR  1276  (January  9.  2003)  (Plywood  and 
Composite  Wood  Products  Proposed  NESHAP)  and 
docket  number  A-98-44,  Item  No.  Il-D-525  (White 
papers  submitted  to  EPA  outlining  the  risk-based 
approaches). 


and  cutting  bricks  and  shapes,  and 
drying  and  firing  the  bricks  and  shapes. 
One  by-product  of  brick  manufactiu-ing 
is  crushed  brick,  which  is  produced  at 
some  facilities  by  crushing  reject  bricks. 

TTiere  are  a  total  of  189  domestic 
BSCP  manufactiuing  facilities;  170  of 
these  facilities  primarily  produce  brick, 
and  19  of  these  facilities  primarily 
produce  structiual  clay  products.  The 
189  BSCP  manufactiuing  facilities  are 
located  in  39  States  and  are  owned  by 
89  companies.  Seventy-six  of  the 
companies  are  small  businesses,  and 
these  76  companies  own  92  of  the  BSCP 
manufacturing  facilities.  Thirteen  of  the 
companies  are  large  businesses,  and 
these  13  companies  own  97  BSCP 
manufacturing  facilities. 

All  BSCP  are  fired  either  in 
continuous  (tunnel  or  roller)  or  batch 
(periodic)  kilns.  Because  the  vast 
majority  of  continuous  kilns  are  tunnel 
kilns,  continuous  kilns,  including  roller 
kilns,  will  be  referred  to  as  tuimel  kilns 
for  the  remainder  of  this  preamble.  A 
total  of  314  permitted  and  operable 
tiuinel  kilns  were  reported  by  industry; 
302  of  these  kilns  are  located  at  facilities 
that  are  estimated,  based  on 
uncontrolled  emissions,  to  be  major 
sources.  Of  the  302  tuimel  kilns  located 
at  major  sources,  275  are  located  at  brick 
manufactiu'ing  facilities  and  27  are 
located  at  structiu^al  clay  products 
manufacturing  facilities.  A  total  of  227 
permitted  and  operable  periodic  kilns 
were  reported  by  industry;  164  of  these 
kilns  are  located  at  facilities  that  are 
estimated  to  be  major  soiu"ces.  Of  the 
164  periodic  kilns  located  at  major 
sources,  81  are  located  at  brick 
manufacturing  facilities  and  83  are 
located  at  structural  clay  products 
manufacturing  facilities. 

The  primary  HAP  emissions  sources 
at  BSCP  manufacturing  plants  are 
tunnel  kilns  and  periodic  kilns,  which 
emit  HF,  HCl,  and  HAP  metals.  Kihis 
also  emit  PM  and  SO2.  Other  sources  of 
HAP  emissions  at  BSCP  manufacturing 
plants  are  the  raw  material  processing 
and  handling  equipment.  The  APCD 
that  are  used  by  the  industry  to  control 
emissions  from  kilns  include  DIFF, 
DLS/FF,  DLA,  WS,  and  fabric  filters. 

B.  What  Are  the  Affected  Sources? 

The  existing  affected  source,  which  is 
the  portion  of  each  soiure  in  the 
category  for  which  we  are  setting 
emission  standards,  is  any  existing  large 
tunnel  kiln.  Large  tunnel  kilns  have  a 
design  capacity  equal  to  or  greater  than 
9.07  Mg/hr  (10  tph)  of  fired  product. 
Such  tunnel  kilns  may  be  fired  by 
natural  gas  or  other  fuels,  including 
sawdust.  Sawdust  firing  typically 
invo  ves  the  use  of  a  sawdust  dryer 


because  sawdust  typically  is  purchased 
wet  and  needs  to  be  dried  before  it  can 
be  used  as  fuel.  Consequentiy,  some 
sawdust-fired  tunnel  kilns  have  two 
process  streams,  including:  A  process 
stream  that  exhausts  directly  to  the 
atmosphere  or  to  an  APCD,  and  a 
process  stream  in  which  the  kiln 
exhaust  is  ducted  to  a  sawdust  dryer 
where  it  is  used  to  dry  sawdust  before 
being  emitted  to  the  atmosphere. 

Today's  final  rule  focuses  on  those 
process  streams  from  existing  large 
tunnel  kilns  that  exhaust  directiy  to  the 
atmosphere  or  to  an  APCD.  For  existing 
large  tunnel  kilns  that  do  not  have 
sawdust  dryers,  the  kiln  exhaust  pro^ss 
stream  (i.e.,  the  only  process  stream)  is 
subject  to  the  requirements  of  today's 
final  rule.  In  accordance  with  CAA 
section  112(d)(1),  we  have  divided 
timnel  kilns  that  duct  exhaust  to 
sawdust  dryers  into  two  classes  for 
purposes  of  regulation.  For  existing 
large  tunnel  kilns  that  ducted  exhaust  to 
sawdust  dryers  prior  to  July  22,  2002, 
only  the  process  stream  that  is  emitted 
directly  to  the  atmosphere  or  to  an 
AF*CD  is  subject  to  the  requirements  of 
today's  final  rule;  any  process  stream 
from  such  kilns  that  is  ducted  to  a 
sawdust  dryer  is  not  subject  to  those 
requirements. 

By  contrast,  for  existing  large  tunnel 
kilns  that  first  duct  exhaust  to  sawdust 
dryers  on  or  after  July  22,  2002,  all  of 
the  exhaust  (i.e.,  both  the  process  stream 
that  is  emitted  directiy  to  the 
atmosphere  or  to  an  APCD  and  the 
process  stream  that  is  ducted  to  a 
sawdust  dryer)  is  subject  to  the  same 
level  of  control  requirement  as  a  new 
tuimel  kiln. 

In  addition,  each  new  or 
reconstructed  tunnel  kiln  is  an  affected 
source  and  all  process  streams  from  new 
or  reconstructed  tunnel  kilns  are  subject 
to  the  requirements  of  today's  final  rule. 
The  requirements  of  today's  final  ride 
for  new  and  reconstructed  tunnel  kilns 
are  different  for  small  and  large  kilns. 
Small  tunnel  kilns  have  design 
capacities  less  than  9.07  Mg/hr  (10  tph) 
of  fired  product,  and  large  tunnel  kilns 
have  design  capacities  equal  to  or 
greater  than  9.07  Mg/hr  (10  tph)  of  fired 
product.  A  source  is  a  new  affected 
source  if  construction  began  on  or  after 
July  22,  2002.  An  affected  source  is 
reconstructed  if  the  criteria  defined  in 
40  CFR  63.2  are  met,  as  qualified  by  40 
CFR  63.8390(i).  An  affected  source  is 
existing  if  it  is  not  new  or  reconstructed. 

An  existing  tunnel  kiln  with  a 
federally  enforceable  permit  condition 
that  restricts  kiln  operation  to  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  on 
an  annual  average  basis  is  not  subject  to 
the  requirements  of  today's  final  rule. 


Kilns  that  are  used  exclusively  for  R&D 
and  not  used  to  manufacture  products 
for  commercial  sale,  except  in  a  de 
minimis  manner,  are  not  subject  to  the 
requirements  of  today's  final  rule. 
Finally,  kilns  that  are  used  exclusively 
for  setting  glazes  on  previously  fired 
products  are  not  subject  to  the 
requirements  of  today's  final  rule. 

C.  Mien  Must  I  Comply  With  the  Final 
Rule? 

Existing  affected  sources  must  comply 
within  3  years  of  May  16,  2003.  New 
and  reconstructed  affected  sources  with 
an  initial  startup  before  May  16,  2003 
must  comply  no  later  than  May  16, 
2003.  New  and  reconstructed  affected 
sources  with  an  initial  startup  after  May 
16,  2003  must  comply  upon  initial 
startup.  Existing  area  sources  that 
subsequentiy  become  major  sources 
have  3  years  from  the  date  they  become 
major  sources  to  come  into  compliance. 
Any  portion  of  existing  facilities  that 
become  new  or  reconstructed  major 
sources  and  any  new  or  reconstructed 
area  sources  that  become  major  sources 
must  be  in  compliance  upon  initial 
startup. 

D.  What  Are  the  Emission  Limits? 

Today's  final  rule  includes  emission 
limits  in  the  form  of  production-based 
mass  emission  limits  and  percent 
reduction  requirements.  In  establishing 
the  HAP  emission  limits,  we  selected 
PM  as  a  surrogate  for  HAP  metals 
(including  mercury  in  particulate  form). 
Today's  final  rule  contains  HF,  HCl,  aiid 
PM  emission  limits  for  existing,  new, 
and  reconstructed  affected  sources  at 
BSCP  manufacturing  facilities,  as  well 
as  for  the  following  affected  sources  that 
would  be  considered  reconstructed  but 
for  40  CFR  63.8390(i):  Existing  small 
tunnel  kilns  whose  design  capacity  is 
increased  such  that  it  is  equal  to  or 
greater  than  9.07  Mg/hr  (10  tph)  of  fired 
product  or  existing  large  DLA-controUed 
kilns. 

If  you  own  or  operate  an  existing  large 
timnel  kiln,  a  new  or  reconstructed 
small  tunnel  kiln,  an  existing  small  kiln 
that  is  rebuilt  such  that  it  becomes  a 
large  kiln,  or  an  existing  large  DLA- 
controlled  kiln  that  is  rebuilt,  you  must 
meet  an  HF  emission  Umit  of  0.029  kg/ 
Mg  (0.057  lb/ton)  of  fired  product  or 
reduce  imcontrolled  HF  emissions  by  at 
least  90  percent  for  affected  process 
streams.  You  must  meet  an  HCl 
emission  limit  of  0.13  kg/Mg  (0.26  lb/ 
ton)  of  fired  product  or  reduce 
uncontrolled  HCl  emissions  by  at  least 
30  percent.  You  are  required  to  meet  a 
PM  emission  limit  of  0.21  kg/Mg  (0.42 
lb/ton)  of  fired  product. 
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If  you  own  or  operate  a  new  or 
reconstructed  large  tunnel  kiln,  you 
must  meet  an  HF  emission  limit  of  0.029 
kg/Mg  (0.057  lb/ton)  of  fired  product  or 
reduce  uncontrolled  HF  emissions  by  at 
least  90  percent  for  all  process  streams. 
You  must  meet  an  HCl  emission  limit  of 
0.028  kg/Mg  (0.056  lb/ton)  of  fired 
product  or  reduce  uncontrolled  HCl 
emissions  by  at  least  85  percent.  You  are 
required  to  meet  a  PM  emission  limit  of 
0.060  kg/Mg  (0.12  lb/ton)  of  fired 
product. 

E.  What  Are  the  Operating  Limits? 

In  addition  to  the  emission  limits, 
today's  final  rule  includes  operating 
limits  that  apply  to  APCD  used  to 
comply  with  the  final  rule.  The 
operating  limits  require  you  to  maintain 
certain  process  or  APCD  parameters 
within  levels  established  during 
performance  tests.  Each  facility  affected 
by  today's  final  rule  is  required  to 
prepare,  implement,  and  revise,  as 
necessary,  an  OM&M  plan.  The  OM&M 
plan  generally  specifies  the  operating 
parameters  to  be  monitored;  the 
frequency  that  parameter  values  will  be 
determined;  the  limits  for  each 
parameter;  procedures  for  proper 
operation  and  maintenance  of  APCD 
and  monitoring  equipment;  procedures 
for  responding  to  parameter  deviations; 
and  procedxues  for  dociunenting 
compliance. 

We  have  established  operating  limits 
for  DLA,  DIFF,  DLS/FF,  and  WS.  If  you 
operate  a  DLA,  you  must  maintain  the 
average  pressure  drop  across  the  DLA 
for  each  3-hour  block  period  at  or  above 
the  average  pressure  drop  established 
during  the  performance  test.  You  also 
must  maintain  an  adequate  amount  of 
limestone  in  the  limestone  hopper, 
storage  bin  (located  at  the  top  of  the 
DLA),  and  DLA  at  all  times.  In  addition, 
you  must  maintain  the  limestone  feeder 
setting  at  or  above  the  level  established 
during  the  performance  test  and  you 
must  use  the  same  grade  of  limestone 
from  the  same  source  as  was  used 
during  the  performance  test.  Finally, 
you  must  maintain  no  VE  from  the  DLA 
stack. 

If  you  operate  a  DIFF  or  DLS/FF,  you 
must  maintain  free-flowing  lime  in  the 
feed  hopper  or  silo  and  to  the  APCD  at 
all  times  and  maintain  the  feeder  setting 
at  or  above  the  level  established  during 
your  performance  test.  In  addition,  you 
have  the  option  of  using  a  bag  leak 
detection  system  or  monitoring  VE.  If 
you  use  a  bag  leak  detection  system,  you 
must  initiate  corrective  action  within  1 
hour  of  a  bag  leak  detection  system 
alarm  and  complete  corrective  actions 
according  to  your  OM&M  plan,  and 
operate  and  maintain  the  fabric  filter 


such  that  the  alarm  is  not  engaged  for 
more  than  5  percent  of  the  total 
operating  time  in  a  6-month  reporting 
period.  If  you  monitor  VE,  you  must 
maintain  no  VE  from  the  DIFF  or  DLS/ 
FF  stack. 

If  you  operate  a  WS,  you  are  required 
to  maintain  the  average  scrubber 
pressure  drop,  the  average  scrubber 
liquid  pH,  the  average  scrubber  liquid 
flow  rate,  and  the  average  chemical 
addition  rate,  if  applicable,  for  each  3- 
hoiu  block  period  at  or  above  the 
average  values  established  during  your 
performance  test. 

If  you  own  or  operate  an  affected 
source  equipped  with  an  alternative 
APCD  or  technique  not  listed  in  the 
rule,  you  must  establish  operating  limits 
for  the  appropriate  operating  parameters 
subject  to  prior  written  approval  by  the 
Administrator  as  described  in  40  CFR 
63.8(f}.  You  are  required  to  submit  a 
request  for  approval  of  alternative 
monitoring  procedures  that  includes  a 
description  of  the  alternative  APCD  or 
technique,  the  type  of  monitoring  device 
or  procedure  that  you  would  use,  the 
appropriate  operating  parameters  that 
you  would  monitor,  and  the  frequency 
that  the  operating  parameter  values 
would  be  determined  and  recorded.  You 
must  establish  site-specific  operating 
limits  diuing  your  performance  test 
based  on  the  information  included  in 
the  approved  alternative  monitoring 
procedures  request.  You  are  required  to 
install,  operate,  and  maintain  the 
parameter  monitoring  system  for  the 
alternative  APCD  or  technique 
according  to  your  OM&M  plan. 

F.  What  Are  the  Performance  Test  and 
Initial  Compliance  Requirements? 

We  are  requiring  ovraers  and 
operators  of  all  affected  sources  to 
conduct  an  initial  performance  test 
using  specified  EPA  test  methods  to 
demonstrate  initial  compliance  with  the 
emission  limits.  A  performance  test 
must  be  conducted  before  renewing 
your  40  CFR  part  70  operating  permit  or 
at  least  every  5  years  following  the 
initial  performance  test,  as  well  as  when 
an  operating  limit  parameter  value  is 
being  revised.  You  must  test  at  the 
outlet  of  the  APCD  and  prior  to  any 
releases  to  the  atmosphere  for  all 
affected  soiux:es.  If  meeting  the  percent 
reduction  emission  limits  for  HF  or  HCl, 
you  must  also  test  at  the  APCD  inlet. 
You  must  conduct  each  test  while 
operating  at  the  maximiun  production 
level. 

Under  today's  final  rule,  you  are 
required  to  measure  emissions  of  HF, 
HCl,  and  PM.  You  must  measure  HF  and 
HCl  emissions  using  EPA  Method  26A, 
"Determination  of  Hydrogen  Halide  and 


Halogen  Emissions  from  Stationary 
Sources-Isokinetic  Method,"  40  CFR 
part  60,  appendix  A,  or  any  other 
alternative  method  that  has  been 
approved  by  the  Administrator  under  40 
CFR  63.7(f)  of  the  general  provisions. 
The  EPA  Method  26,  "Determination  of 
Hydrogen  Chloride  Emissions  from 
Stationary  Soxutes,"  40  CFR  part  60, 
appendix  A,  may  be  used  when  no  acid 
particulate  matter  (e.g.,  HF  or  HCl 
dissolved  in  water  droplets  emitted  by 
sources  controlled  by  a  WS)  is  present. 
As  an  alternative  to  using  EPA  Methods 
26A  or  26,  you  may  measure  HF  and 
HCl  emissions  using  EPA  Method  320 
"Measurement  of  Vapor  Phase  Organic 
and  Inorganic  Emission  by  Extractive 
FTIR"  40  CFR  part  63,  appendix  A. 
When  using  EPA  Method  320,  you  must 
follow  the  analyte  spiking  procediu^s  of 
section  13  of  Method  320  unless  you 
can  demonstrate  that  the  complete 
spiking  procedure  has  been  conducted 
at  a  similar  source.  Particulate  matter 
emissions  must  be  measured  using  EPA 
Method  5,  "Determination  of  Particidate 
Emissions  from  Stationary  Sources,"  40 
CFR  part  60,  appendix  A,  or  any  other 
approved  alternative  method. 

"To  determine  initial  compliance  with 
the  production-based  mass  emission 
limits  for  HF,  HCl,  and  PM,  you  must 
calculate  the  mass  emissions  per  unit  of 
production  for  each  test  nm  using  the 
mass  emission  rates  of  HF,  HCl,  and  PM 
and  the  production  rate  (on  a  fired- 
product  basis)  measured  diuing  yoiu 
performance  test.  To  determine  initial 
compliance  with  any  of  the  percent 
reduction  emission  limits,  you  must 
Ccdculate  the  percent  reduction  for  each 
test  run  using  the  mass  emission  rates, 
measiu^d  during  yoiu-  performance  test, 
of  the  specific  HAP  (HF  or  HCl)  entering 
and  exiting  the  APCD. 

Prior  to  yom-  initial  performance  test, 
you  are  required  to  install  the  CMS  [e.g., 
continuous  parameter  monitoring 
system)  equipment  to  be  used  to 
demonstrate  continuous  compliance 
with  the  operating  limits.  During  your 
initial  test,  you  must  use  the  CMS  to 
establish  site-specific  operating 
parameter  values  that  represent  your 
operating  limits. 

If  you  operate  a  DLA,  you  must 
continuously  measure  the  pressure  drop 
across  the  DLA  diuing  the  performance 
test  and  determine  the  3-hour  block 
average  pressure  drop.  You  also  must 
maintain  an  adequate  amount  of 
limestone  in  the  limestone  hopper, 
storage  bin  (located  at  the  top  of  the 
DLA),  and  DLA  at  all  times.  In  addition, 
you  must  establish  your  limestone 
feeder  setting  one  week  prior  to  the 
performance  test  and  maintain  the 
feeder  setting  for  the  one-week  period 


that  precedes  the  performance  test  and 
during  the  performance  test.  Finally, 
you  are  required  to  document  the  source 
and  grade  of  the  limestone  used  during 
the  performance  test. 

If  you  operate  a  DIFF  or  DLS/FF,  you 
are  required  to  ensure  that  lime  in  the 
feed  hopper  or  silo  and  to  the  APCD  is 
fi«e-flowing  at  all  times  during  the 
performance  test,  and  you  are  required 
to  record  the  feeder  setting  for  the  three 
test  runs.  If  the  lime  feed  rate  varies, 
you  are  required  to  determine  the 
average  feed  rate  from  the  three  test 
runs.  If  you  use  a  bag  leak  detection 
system,  yon  must  submit  analyses  and 
supporting  documentation 
demonstrating  conformance  with  EPA 
guidance  and  specifications  for  bag  leak 
detection  systems. 

If  you  operate  a  WS,  you  are  required 
to  continuously  measure  the  scrubber 
pressure  drop,  the  scrubber  liquid  pH, 
the  scrubber  liquid  flow  rate,  and  the 
chemical  addition  rate  (if  applicable). 
For  each  WS  parameter,  you  are 
required  to  determine  and  record  the 
average  values  for  the  three  test  runs 
and  the  3-hour  block  average  value. 

G.  What  Are  the  Continuous 
Comphahae  Requirements? 

Today's  final  rule  requfres  that  you 
demonstrate  continuous  compliance 
with  each  emission  limitation  that 
applies  to  you.  You  must  follow  the 
requirements  in  your  OM&M  plan  and 
document  conformance  with  your 
OM&M  plan.  You  are  required  to 
operate  a  CMS  to  monitor  the  operating 
parameters  established  during  your 
initial  performance  test  as  described  in 
the  follovdng  paragraphs.  The  CMS 
must  collect  data  at  least  every  15 
minutes,  and  you  need  to  have  at  least 
three  of  four  equally  spaced  data  values 
(or  at  least  75  percent  if  you  collect 
more  than  four  data  values  per  hour)  per 
hour  (not  including  startup,  shutdown, 
malfunction,  out-of-control  periods,  or 
periods  of  routine  control  device 
maintenance  covered  by  a  routine 
control  device  maintenance  exemption) 
to  have  a  valid  hour  of  data.  You  must 
operate  the  CMS  at  all  times  when  the 
process  is  operating.  You  also  have  to 
conduct  proper  maintenance  of  the 
CMS,  including  inspections, 
calibrations,  and  validation  checks,  and 
maintain  an  inventory  of  necessary  parts 
for  routine  repairs  of  the  CMS.  Using  the 
recorded  readings,  you  must  calculate 
and  record  the  3-hour  block  average 
values  of  each  operating  parameter.  To 
calculate  the  average  for  each  3-hour 
averaging  period,  you  must  have  at  least 
75  percent  of  the  recorded  readings  for 
that  period  (not  including  startup, 
shutdown,  malfunction,  out-of-control 


periods,  or  periods  of  routine  control 
device  maintenance  covered  by  a 
routine  control  device  maintenance 
exemption). 

If  you  operate  a  DLA,  you  must  collect 
and  record  data  dociunenting  the  DLA 
pressure  drop  and  reduce  the  data  to  3- 
hour  block  averages.  You  must  maintain 
the  average  pressure  drop  across  the 
DLA  for  each  3-hour  block  period  at  or 
above  the  average  pressure  drop 
established  during  the  performance  test 
You  also  must  verify  that  the  limestone 
hopper,  storage  bin  (located  at  the  top 
of  the  DLA),  and  DLA  contain  an 
adequate  amount  of  limestone  by 
performing  a  daily  visual  check  of  the 
limestone  hopper  and  the  storage  bin, 
and  if  the  hopper  or  storage  bin  do  not 
contain  adequate  limestone  you  must 
promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan.  You  also  must  record  the 
limestone  feeder  setting  daily  to  verify 
that  the  feeder  setting  is  being 
maintained  at  or  above  the  level 
established  during  the  performance  test. 
You  also  must  use  the  same  grade  of 
limestone  from  the  same  source  as  was 
used  during  the  performance  test  and 
maintain  records  of  the  source  and  type 
of  limestone.  Finally,  you  must  perform 
daily,  15-minute  VE  observations  in 
accordance  with  the  procedures  of  EPA 
Method  22,  "Visual  Determination  of 
Fugitive  Emissions  from  Material 
Sources  and  Smoke  Emissions  from 
Flares,"  40  CFR  part  60,  appendix  A. 
During  the  VE  observations,  the  kiln 
must  be  operating  under  normal 
conditions.  If  VE  are  observed,  you  must 
promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan.  If  no  VE  are  observed  in 
30  consecutive  daily  EPA  Method  22 
tests,  you  may  decrease  the  fi^uency  of 
EPA  Method  22  testing  from  daily  to 
weekly  for  that  kiln  stack.  If  VE  are 
observed  during  any  weekly  test,  you 
must  promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan  and  you  must  resume  EPA 
Method  22  testing  of  that  kibi  stack  on 
a  daily  basis  until  no  VE  are  observed 
in  30  consecutive  daily  tests,  at  which 
time  you  may  again  decrease  the 
frequency  of  EPA  Method  22  testing  to 
a  weekly  basis. 

For  DIFF  and  DLS/FF  systems,  you 
must  maintain  free-flowing  lime  in  the 
feed  hopper  or  silo  and  to  the  APCD  at 
all  times.  If  lime  is  found  not  to  be  bee 
flowing  via  the  output  of  a  load  cell, 
carrier  gas/hme  flow  indicator,  carrier 
gas  pressure  drop  measurement  system, 
or  other  system,  you  must  promptly 
initiate  and  complete  corrective  actions 
according  to  your  OM&M  plan.  You  also 
have  to  maintain  the  feeder  setting  at  or 


above  the  level  established  during  your 
performance  test  and  record  the  feeder 
setting  once  each  shift.  If  you  use  a  bag 
leak  detection  system,  you  must  initiate 
corrective  action  within  1  hour  of  a  bag 
leak  detection  system  alarm  and 
complete  corrective  actions  according  to 
your  OM&M  plan.  You  also  must 
operate  and  maintain  the  fabric  filter 
such  that  the  alarm  is  not  engaged  for 
more  than  5  percent  of  the  total 
operating  time  in  a  6-month  block 
reporting  period.  In  calculating  this 
operating  time  fraction,  if  inspection  of 
the  fabric  filter  demonstrates  that  no 
corrective  action  is  required,  no  alarm 
time  is  counted.  If  corrective  action  is 
required,  each  alarm  must  be  counted  as 
a  minimum  of  1  hour,  and  if  you  take 
longer  than  1  hour  to  initiate  corrective 
action,  the  alarm  time  must  be  counted 
as  the  actual  amount  of  time  taken  to 
initiate  corrective  action.  As  an 
alternative  to  using  a  bag  leak  detection 
system,  you  may  monitor  VE.  If  you 
choose  to  monitor  VE,  you  must  perform 
daily,  15-minute  VE  observations  in 
accordance  with  the  procedures  of  EPA 
Method  22.  During  the  VE  observations, 
the  kiln  must  be  operating  under  normal 
conditions.  If  VE  are  observed,  you  must 
promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan.  If  no  VE  are  observed  in 
30  consecutive  daily  EPA  Method  22 
tests,  you  may  decrease  the  frequency  of 
EPA  Method  22  testing  from  daily  to 
weekly  for  that  kiln  stack.  If  VE  are 
observed  during  any  weekly  test,  you 
must  promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan  and  you  must  resume  EPA 
Method  22  testing  of  that  kiln  stack  on 
a  daily  basis  until  no  VE  are  observed 
in  30  consecutive  daily  tests,  at  which 
time  you  may  again  decrease  the 
frequency  of  EPA  Method  22  testing  to 
a  weekly  basis. 

For  WS,  you  are  required  to 
continuously  maintain  the  3-hour  block 
averages  for  scrubber  pressure  drop, 
scrubber  liquid  pH,  scrubber  liquid  flow 
rate,  and  chemical  addition  rate  (if 
applicable)  at  or  above  the  minimnin 
values  established  during  your 
performance  test. 

H.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  are  requiring  ov^iers  and 
operators  of  all  affected  sources  to 
submit  initial  notifications,  notifications 
of  performance  tests,  and  notifications 
of  compliance  status  by  the  specified 
dates  in  the  final  rule,  which  may  vary 
depending  on  whether  the  affected 
source  is  new  or  existing.  In  addition  to 
the  information  specified  in  40  CFR 
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63.9(h)(2)(i),  you  are  required  to  include 
the  following  in  your  notification  of 
compliance  status:  (1)  The  operating 
limit  parameter  values  established  for 
each  affected  source  (with  supporting 
documentation)  and  a  description  of  the 
procedure  used  to  establish  the  values, 
and  (2)  if  applicable,  analysis  and 
supporting  documentation 
demonstrating  conformance  with  EPA 
guidance  and  specifications  for  bag  leak 
detection  systems. 

We  are  requiring  owners  and 
operators  of  all  affected  sources  to 
submit  semiannual  compliance  reports 
containing  statements  and  information 
concerning  emission  limitation 
deviations,  out-of-control  CMS,  periods 
of  startup,  shutdown,  or  malfunction, 
when  actions  consistent  with  your 
approved  SSMP  were  taken,  and  periods 
of  routine  control  device  maintenance 
for  facilities  obtaining  a  routine  control 
device  maintenance  exemption.  In 
addition,  if  you  undertake  an  action  that 
is  inconsistent  with  your  approved 
SSMP,  then  you  are  required  to  submit 
a  startup,  shutdown,  and  malfunction 
report  within  2  working  days  of  starting 
such  action  and  within  7  working  days 
of  ending  such  action  unless  you  have 
made  alternative  arrangements  with  the 
permitting  authority. 

We  are  requiring  owners  and 
operators  of  all  affected  sources  to 
maintain  records  for  at  least  5  years 
from  the  date  of  each  record.  You  must 
retain  the  records  onsite  for  at  least  the 
first  2  years  but  may  retain  the  records 
offsite  for  the  remaining  3  years.  You  are 
required  to  keep  a  copy  of  each 
notification  and  report,  along  with 
supporting  documentation.  You  are 
required  to  keep  records  related  to  the 
following:  (1)  Records  of  startup, 
shutdowra,  or  malfunction;  (2)  records  of 
performance  tests;  (3)  records  to  show 
continuous  compliance  with  each 
emission  limitation;  (4)  if  a  bag  leak 
detection  system  is  used,  records  of 
each  bag  leak  detection  system  alarm, 
including  the  time  of  the  alarm,  the  time 
corrective  action  was  initiated  and 
completed,  and  a  description  of  the 
cause  of  the  alarm  and  the  corrective 
action  taken;  (5)  if  VE  measurements  are 
taken,  records  of  VE  observations;  (6) 
records  of  each  operating  limit 
parameter  value  deviation,  including 
the  date,  time,  and  duration  of  the 
deviation,  a  description  of  the  cause  of 
the  deviation  and  die  corrective  action 
taken,  and  whether  the  deviation 
occurred  during  a  period  of  startup, 
shutdown,  or  malfunction;  (7)  records  of 
routine  control  device  maintenance  for 
facilities  obtaining  a  routine  control 
device  maintenance  exemption, 
including  a  copy  of  the  approved 


request  for  a  routine  control  device 
maintenance  exemption;  (8)  records  of 
production  rate;  (9)  records  for  any 
approved  alternative  monitoring  or  test 
procediu^s;  and  (10)  current  copies  of 
your  SSMP  and  OM&M  plan,  including 
any  revisions,  with  records 
documenting  conformance. 

IV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts  for  the  Final 
Brick  and  Structural  Clay  Products 
Manufacturing  NESHAP 

A.  What  Are  the  Air  Quality  Impacts? 

At  the  current  level  of  control  and 
1996  production  levels,  nationwide 
emissions  of  HAP  from  the  169  BSCP 
facilities  estimated  to  be  major  sources 
are  about  6,000  Mg/yr  (6,600  tpy). 
Under  today's  final  rule,  it  is  assumed 
that  DLA  will  be  installed  on  89  tuimel 
kilns  with  production  capacities  equal 
to  or  greater  than  9.07  Mg  (10  tph)(that 
ciuxently  are  not  controlled  with  a  DLA, 
DIFF,  DLS/FF,  or  WS).  This  will  resuU 
in  an  estimated  reduction  in  nationwide 
HAP  emissions  of  2,100  Mg/yr  (2,300 

Hydrogen  flurnde  emissions  account 
for  approximately  60  percent  of  the 
baseline  HAP  emissions.  Hydrogen 
chloride  emissions  account  for 
approximately  40  percent,  with  HAP 
metals  comprising  less  than  1  percent  of 
the  baseline  HAP  emissions.  Estimated 
nationwide  emissions  of  HF,  HCl,  and 
HAP  metals  from  existing  major  source 
BSCP  facilities  at  the  current  level  of 
control  are  3,500  Mg/yr  (3,900  tpy), 
2,400  Mg/yr  (2,600  tpy),  and  24  Mg/yr 
(26  tpy),  respectively.  Implementation 
of  today's  final  rule  is  estimated  to 
reduce  nationwide  HF  emissions  from 
existing  tunnel  kilns  by  about  1,700  Mg/ 
yr  (1,900  tpy),  and  HCl  will  be  reduced 
by  350  Mg/yr  (390  tpy).  Emissions  of 
HAP  metals  are  estimated  to  be  reduced 
by  5.4  Mg/jrr  (5.9  tpy).  Implementation 
of  today's  final  rule  also  is  estimated  to 
reduce  PM  and  SO2  emissions  by  740 
Mg/yr  (820  tpy)  and  2,500  Mg/yr  (2,800 
tpy),  respectively. 

To  project  air  quality  impacts  for  new 
sources,  we  assumed  that  two  large 
model  tuiuiel  kilns  (each  with  a  13.6 
Mg/hr  (15  tph)  capacity  and  equipped 
with  DIFF)  and  one  medium  model 
txmnel  kiln  (with  an  8.2  Mg/hr  (9  tph) 
capacity  and  equipped  with  a  DLA), 
will  begin  operation  at  the  beginning  of 
the  first  year  following  promulgation. 
We  estimate  that  by  implementing 
today's  final  rule,  HF  emissions  from 
new  sources  will  be  reduced  by  87  Mg/ 
yr  (96  tpy),  HCl  emissions  will  be 
reduced  by  47  Mg/yr  (52  tpy),  and  HAP 
metals  emissions  will  be  reduced  by 
0.48  Mg/yr  (0.53  tpy).  We  also  estimate 


that  PM  and  SO2  emissions  from  the 
new  kilns  will  be  reduced  by  67  Mg/jrr 
(74  tpy)  and  170  Mg/yr  (190  tpy), 
respectively. 

Secondary  air  impacts  associated  with 
today's  final  BSCP  rtile  are  direct 
impacts  that  result  from  the  operation  of 
any  new  or  additional  APCD.  The 
generation  of  electricity  required  to 
operate  the  APCD  on  new  and  existing 
kilns  will  result  in  11  Mg/yr  (12  tpy)  of 
nitrogen  oxides  ^NOx)  emissions  in  the 
first  year  following  compliance  with 
today's  final  rule.  The  electricity  is 
assiuned  to  be  generated  by  natiu-al  gas- 
fired  turbines. 

B.  What  Are  the  Water  and  Solid  Waste 
Impacts? 

Because  compliance  with  today's  final 
rule  is  based  on  the  use  of  DLA  or  DIFF, 
no  water  pollution  impacts  are 
estimated.  However,  facilities  with 
available  wastewater  disposal  options 
may  choose  to  use  wet  scrubbers.  Based 
on  available  information,  each  scrubber- 
controlled  kiln  could  generate  as  much 
as  about  5  million  gallons  per  year  of 
waste  water  (based  on  a  10  gallon  per 
minute  scrubber  blowdown,  which  is 
the  maximum  permitted  amount  in  the 
industry). 

The  solid  waste  disposal  impacts  that 
result  from  the  use  of  DLA  include  the 
disposal  of  the  spent  limestone  that  is 
discharged  from  the  DLA.  We  calculated 
the  solid  waste  by  taking  the  difference 
between  the  amount  of  limestone 
charged  into  the  DLA  and  the  amount  of 
reacted  limestone  and  then  adding  the 
amount  of  reaction  products  and  PM      ' 
captured.  Implementation  of  today's 
final  rule  is  estimated  to  increase  solid 
waste  from  existing  somces  by  65,200 
Mg/yr  (71,900  tpy). 

To  project  solid  waste  impacts  for 
new  sources,  we  assumed  that  two  large 
model  tuimel  kilns  (equipped  with 
DIFF)  and  one  medium  model  tunnel 
kiln  (equipped  with  a  DLA)  will  begin 
operation  at  the  beginning  of  the  first 
year  following  promulgation  of  the  final 
rule.  The  analysis  of  solid  waste  from 
DLA  is  discussed  in  the  previous 
paragraph.  The  solid  waste  disposal 
impacts  that  result  from  the  use  of  DIFF 
include  the  disposd  of  the  spent  lime 
(or  other  sorbent)  that  is  injected  into 
the  kiln  exhaust  stream  and 
subsequently  captiued  by  a  fabric  filter. 
We  calculated  the  solid  waste  by  taking 
the  difference  between  the  amoimt  of 
lime  injected  into  the  system  and  the 
amount  of  reacted  lime,  and  then  adding 
the  amoimt  of  reaction  products  and  PM 
captined.  Stoichiometric  ratios  of  1 .0  to 
2.0  have  been  reported  for  the  DIFF  and 
DLS/FF  in  use  in  the  brick 
manufacturing  industry.  The  average 


stoichiometric  ratio  of  1.35  was  used  in 
this  analysis.  We  estimate  that 
implementing  today's  final  rule  will 
result  in  the  generation  of  1,410  Mg/yr 
(1,550  tpy)  of  solid  waste  from  new 
sources. 

C.  What  Are  the  Energy  Impacts? 

Energy  impacts  consist  of  the 
electricity  needed  to  operate  the  APCD. . 
Electricity  requirements  are  driven 
primarily  by  the  size  of  the  fan  needed 
in  the  APCD.  We  estimate  the  increase 
in  electricity  consumption  that  will 
result  bom  implementation  of  the  final 
rule  to  be  89  terajoides  per  year  (84 
billion  British  thermal  units  (Btu)  per 
year)  for  existing  sources. 

To  project  energy  impacts  for  new 
sources,  we  asstuned  that  two  large 
model  timnel  kilns  (equipped  with 
DIFF)  and  one  medium  model  tunnel 
kiln  (equipped  with  a  DLA)  will  begin 
operation  at  the  beginning  of  the  first 
year  following  promulgation  of  the  final 
rule.  We  estimate  the  increase  in  energy 
consiunption  that  will  result  from 
implementation  of  today's  final  rule  to 
be  7.8  terajoules  per  year  (7.4  billion  Btu 
per  year)  for  new  sources. 

D.  Are  There  Any  Additional 
Environmental  and  Health  Impacts? 

Reducing  HAP  emissions  under 
today's  final  rule  will  lower 
occupational  HAP  exposure  levels.  The 
operation  of  APCD  may  increase 
occupational  noise  levels. 

E.  What  Are  the  Cost  Impacts? 

For  existing  sources,  nationwide  total 
capital  costs  to  implement  today's  final 
rule  are  estimated  at  $63  miUion,  with 
total  annualized  costs  of  $24  million. 
The  capital  costs  include  the  purchase 
and  installation  of  DLA  and  monitoring 
equipment  on  89  existing  large  tunnel 
kilns.  The  annualized  costs  include 
aimualized  capital  costs  of  the  control 
and  monitoring  equipment,  operation 
and  maintenance  expenses,  emission 
testing  costs,  and  recordkeeping  and 
reporting  costs  associated  with 
installing  and  operating  these  89  DLA, 
as  well  as  the  monitoring,  recordkeeping 
and  reporting,  and  emission  testing 
costs  on  20  additional  APCD  that 
currently  are  installed  on  existing  large 
timnel  kilns. 

To  project  costs  for  new  sources,  we 
assumed  that  two  large  model  tunnel 
kilns  (equipped  with  DIFF)  and  one 
mediiun  model  tiumel  kiln  (equipped 
with  a  DLA)  will  begin  operation  at  the 
begiiming  of  the  first  year  following 
promulgation  of  the  final  rule.  We 
estimate  the  capital  costs  associated 
with  implementation  of  today's  final 
rule  to  be  $2.8  million  for  these  three 


new  somt:es.  We  estimate  the 
annualized  costs  associated  with 
implementation  of  today's  final  rule  to 
be  $1.14 million  per  year  for  new 
sources  in  the  first  year  following 
promidgation  of  the  rule. 

We  calculated  the  cost  estimates  using 
cost  algorithms  that  are  based  on 
procedures  from  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  Control  Cost  Manual  (EPA 
450/3-90-006,  January  1990)  and  cost 
information  provided  by  the  BSCP 
industry.  We  estimated  costs  by 
developing  model  process  units  that 
correspond  to  the  various  sizes  of  kilns 
foimd  at  BSCP  manufactiuing  facilities 
and  assigning  the  model  process  units  to 
each  facility  based  on  the  kiln  sizes  at 
each  facility.  The  facility  costs  were 
simuned  to  determine  total  industry 
costs. 

F.  What  Are  the  Economic  Impacts? 

We  conducted  a  detailed  economic 
impact  analysis  to  determine  the 
market-  and  industry-level  impacts 
associated  with  today's  final  rule.  The 
compliance  costs  of  today's  final  rule 
are  expected  to  increase  the  price  of 
brick  and  reduce  their  domestic 
production  and  consumption.  We 
project  the  price  of  brick  to  increase  by 
just  less  than  1  percent  and  project  no 
change  in  price  for  structural  clay 
products.  Domestic  production  of  brick 
is  expected  to  decline  by  close  to  1 
percent.  In  addition,  foreign  brick 
imports  are  estimated  to  increase  while 
exports  decrease,  both  by  just  under  1 
percent.  Since  there  is  no  expected 
change  in  the  price  of  structural  clay 
products,  we  predict  no  change  in 
domestic  production  or  foreign  imports 
of  structural  clay  products. 

In  terms  of  industry  impacts,  the  brick 
producers  are  projectedjo  experience  a 
decrease  in  operating  profits  of  about  10 
percent,  which  reflects  the  compliance 
costs  associated  with  brick  production 
and  the  resulting  reductions  in  revenues 
due  to  the  increase  in  the  price  of  brick 
and  the  reduced  quantity  piut:hased. 
Through  the  market  impacts  described 
above,  today's  final  rule  would  create 
both  positive  and  negative  financial 
impacts  on  facilities  within  the  BSCP 
manufacturing  industry.  The  majority  of 
facilities,  almost  71  percent,  are 
expected  to  experience  profit  increases 
with  today's  final  rule;  however,  there 
are  some  facilities  projected  to  lose 
profits  (about  29  percent).  Furthermore, 
the  economic  impact  analysis  indicates 
that  of  the  189  BSCP  manufacturing 
facilities,  two  brick  facilities  are  at  risk 
of  closure  because  of  today's  final  rule, 
while  none  of  the  structiu-al  clay 
products  facilities  are  at  risk  to  close. 


Based  on  the  market  analysis,  the 
annual  social  costs  of  today's  final  rule 
are  projected  to  be  $23.3  million.  This 
differs  from  the  annual  engineering 
costs  of  today's  final  rule  because  the 
social  costs  accoimt  for  producer  and 
consumer  behavior.  These  social  costs 
are  distributed  across  the  many 
consumers  and  producers  of  brick. 
Since  there  are  no  price  changes 
occurring  in  the  structural  clay  products 
market,  the  social  costs  of  today's  final 
rule  are  confined  to  the  brick  industry. 
The  consiuners  of  brick  are  expected  to 
incur  $14.7  million  in  costs  associated 
with  today's  final  rule,  vnth  domestic 
consumers  bearing  $14.6  million  and 
foreign  consiuners  bearing  $0.07 
million.  Brick  producers,  in  aggregate, 
are  expected  to  bear  the  remaining  $8.6 
million  annually  in  costs.  Domestic 
producers  incur  $8.67  million  while 
foreign  producers  gain  $0.04  million 
aimually. 

We  estimate  that  15  new  kilns  will  be 
built  during  the  5  years  after 
promulgation  of  today's  final  rule.  The 
total  compliance  costs  associated  with 
these  kilns  are  projected  to  be  less  than 
0.6  percent  of  the  industry's  value  of 
shipments.  The  economic  impact 
analysis  estimated  the  impact  of  today's 
final  nUe  on  these  new  sources  through 
a  sensitivity  analysis.  According  to  that 
analysis,  it  is  projected  that  anywhere 
from  three  to  six  of  these  new  kilns  will 
be  delayed  in  coming  on-line  in  the 
BSCP  manufacturing  industry  due  to 
today's  final  rule. 

V.  Summary  of  Responses  to  Major 
Comments  and  Changes  to  the  Clay 
Ceramics  Manufacturing  Proposed 
NESHAP 

In  response  to  the  public  comments 
received  on  the  proposed  clay  ceramics 
rule,  we  made  several  changes  in 
developing  today's  final  clay  ceramics 
rule.  The  major  conunents  and  our 
responses  and  rule  changes  are 
summarized  in  the  following  sections.  A 
more  detailed  summary  can  be  found  in 
the  Response-to-Comments  document, 
which  is  available  from  several  sources 
(see  SUPPLEMENTARY  INFORMATION 
section). 

A.  Affected  Source 

1 .  Subcategories  of  Qlay  Ceramics  Kilns 

We  proposed  two  subcategories  of 
clay  ceramics  kilns:  Continuous  (tunnel 
or  roller)  kilns  and  batch  (periodic) 
kilns.  Based  on  the  public  comments 
received  regarding  APCD  applicability, 
as  described  in  section  V.C  of  this 
preamble,  we  revised  the 
subcategorization  structure  for  today's 
final  rule.  Today's  final  rule  is  based  on 
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four  subcategories  of  clay  ceramics 
kilns:  Ceramic  tile  or  sanitaryware 
txmnel  kilns  with  design  capacities  less 
than  9.07  Mg/hr  (10  tph)  of  fired 
product,  ceramic  tile  or  sanitaryware 
tuimel  kilns  with  design  capacities 
equal  to  or  greater  than  9.07  Mg/hr  (10 
tph)  of  fired  product,  ceramic  tile  roller 
kilns,  and  periodic  kilns. 

2.  R&D  Kihi  Definition 

One  commenter  requested  that  we 
change  the  definition  of  research  and 
development  kiln  so  that  it  is  consistent 
with  the  definition  of  R&D  in  section 
112(c)(7)  of  the  CAA  and  most  other 
NESHAP.  Therefore,  today's  final  rule 
includes  a  revised  definition  of  research 
and  development  kiln  that  is  consistent 
with  section  112(c)(7)  of  the  CAA  and 
other  NESHAP. 

3.  Facilities  Co- Located  With  Major 
Sources 

Commenters  indicated  that 
considering  a  clay  ceramics  facility  a 
major  source  because  it  is  co-located 
with  a  major  source  (under  a  separate 
NESHAP)  puts  those  facilities  at  a 
competitive  disadvantage  with 
competitors  operating  facilities  that  are 
not  co-located.  We  understand  these 
commenters'  concerns.  However, 
section  1 1 2  of  the  CAA  requires  us  to 
regulate  HAP  emissions  from  all  major 
source  facilities,  regardless  of  the 
processes  or  operations  that  make  those 
facilities  major  soiuces.  Thus,  today's 
final  rule  applies  for  both  co-located 
and  stand-alone  clay  ceramics 
manufacturing  facilities  that  are  major 
sources. 

B.  Existing  Source  MACT 

Four  commenters  concurred  with  the 
existing  MACT  floor  of  "no  emissions 
reductions"  for  existing  clay  ceramics 
sources.  To  the  contrary,  one 
commenter  charged  that  EPA  has  simply 
set  MACT  floors  based  on  control 
technology  type  and  that  EPA  did  not 
identify  the  relevant  best  performers 
and  set  floors  reflecting  their  average 
emission  level.  The  conunenter  noted 
that  factors  other  than  control  device 
type  affect  emissions  and  that  EPA  must 
consider  all  non-negligible  factors  in 
setting  MACT  floors  and  considering 
beyond-the-floor  measures.  The 
commenter  stated  that  if  EPA  believes  it 
is  unworkable  to  consider  all  factors, 
then  perhaps  EPA  should  base 
standards  on  actual  emissions  data 
.which  reflects  all  the  factors  influencing 
a  source's  performance. 

We  reevaluated  our  existing  source 
MACT  determinations  following 
proposal  based  on  consideration  of 
factors  other  than  APCD  type.  We  agree 


that  factors  other  than  APCD  type  (e.g., 
kiln  design,  fuel  type,  raw  materials, 
additives  and  surface  coatings)  can 
affect  emissions  from  clay  ceramics 
kilns.  We  acknowledged  the  effect  of 
kiln  design  on  emissions  by  creating 
separate  subcategories  for  periodic, 
roller,  and  tunnel  kilns.  We  maintain 
that  low-HAP  raw  material  use  is  not  a 
viable  MACT  option  because,  similar  to 
the  BSCP  industry,  all  facilities  use 
product-specific  raw  materials  that  are 
integral  to  the  various  products. 
Changes  in  raw  materials  would  change 
the  end  products,  and  because  of  this, 
it  would  not  be  feasible  for  facilities  to 
meet  requirements  based  on  the  use  of 
low-HAP  raw  materials.  With  respect  to 
requiring  kilns  to  fire  low-HAP  fuels,  all 
clay  ceramics  kilns  for  which  we  have 
information  are  fired  with  natural  gas  or 
propane.  Therefore,  we  are  not 
concerned  that  a  requirement  to  use 
natural  gas  (or  equivalent  fuel)  to  fire  all 
existing  kilns  would  have  any  impact  on 
the  end  products  of  existing  kilns,  as 
would  be  the  case  in  the  BSCP  industry. 
Therefore,  the  MACT  floor  for  all 
existing  clay  ceramics  periodic  kilns, 
tunnel  kilns,  and  roller  kilns  is  based  on 
firing  the  kilns  with  natural  gas  or  an 
equivalent  fuel  (such  as  propane  or 
other  clean-burning  fuel),  and  we  added 
a  work  practice  standard  to  the  final 
rule  that  covers  this  requirement.  We 
considered  developing  emission 
limitations  based  on  firing  natiu-al  gas, 
but  the  available  data  are  insufficient  for 
us  to  determine  the  contribution  of  kiln 
fuel  to  HAP  emissions,  and  we  believe 
that  a  work  practice  standard  is  the  only 
feasible  means  of  addressing  the 
commenter's  concern  that  we  did  not 
consider  options  besides  APCD  use. 

C.  New  Source  MACT 

At  proposal,  vge  concluded  that 
MACT  for  new  and  reconstructed 
periodic  kilns  was  "no  emissions 
reductions."  We  concluded  that  MACT 
for  new  and  reconstructed  tunnel  and 
roller  kilns  was  the  level  of  control 
achievable  with  a  DIFF,  DLS/FF,  or  WS 
because  the  best-controlled  similar 
source  (a  BSCP  turmel  kiln)  had  this 
level  of  control. 

Following  proposal,  several 
commenters  argued  that  clay  ceramics 
kilns  are  different  from  BSCP  kilns,  and 
that  EPA  should  not  consider  BSCP 
turmel  kilns  to  be  the  best-controlled 
similar  source.  The  commenters  noted 
that  clay  ceramics  kilns  tj'pically  have 
much  lower  throughput  than  BSCP  kilns 
and  that  the  exhaust  from  clay  ceramics 
kilns  contains  lower  pollutant 
concentrations  than  BSCP  kiln  exhaust. 
Commenters  stated  that  the  lower 
pollutant  concentrations  in  clay 


ceramics  kiln  exhaust  would  result  in 
the  inability  to  achieve  high  removal 
efficiencies.  The  commenters  suggested 
that  the  proposed  control  technologies 
are  not  transferable  to  clay  ceramics 
kilns  and  noted  that  none  of  the 
technologies  are  currently  in  use  on 
domestic  clay  ceramics  kilns.  The 
commenters  suggested  that  the  best- 
controlled  similar  source  should  come 
from  the  sources  in  the  clay  ceramics 
source  category,  which  would  result  in 
a  new  soiu-ce  MACT  floor  of  "no 
emissions  reductions"  for  clay  ceramics 
kilns. 

One  commenter  stated  that,  whereas 
brick  products  are  fired  unglazed,  most 
sanitaryware  products  have  a  ceramic 
glaze  applied  before  firing,  which  melts 
in  the  kiln,  evenly  covering  the  suirface 
of  the  piece,  helping  to  seal  the  surface 
and  hinder  the  emission  of  by-products 
typically  associated  with  the  clay  raw 
material. 

One  commenter  suggested  that  MACT 
for  new  clay  ceramics  kilns  be  applied 
only  to  large  kilns  [i.e.,  kilns  widi  a 
design  capacity  equal  to  or  greater  than 
9.07  Mg/hr  (10  tph)  of  fired  product). 
The  commenter  suggested  (based  on 
their  conversation  with  an  APCD 
vendor)  that  DIFF  systems  may  not  be 
readily  available  for  small  (less  than 
9.07  Mg/hr  (10  tph))  clay  ceramics  kilns. 

One  commenter  requested  that  EPA 
distinguish  between  ceramic  tile  tunnel 
and  roller  kilns.  The  commenter  stated 
that  the  two  major  design  differences 
between  BSCP  periodic  and  new  BSCP 
tunnel  kilns  are  the  same  dissimilarities 
exhibited  between  clay  ceramics  tunnel 
and  roller  kilns.  The  commenter  also 
provided  reasons  why  clay  cereunics 
roller  kilns  are  different  from  BSCP 
tunnel  kilns.  The  commenter  stated  that 
BSCP  tunnel  kilns  are  made  of  brick 
lined  with  refractory  materials,  have  a 
high  profile  (tall)  design,  and  require 
setting  and  stacking  product  on  rail  cars 
which  move  on  floor  rails.  Bricks  are 
fired  on  a  15  to  24  hour  cycle.  Ceramic 
tile  roller  kilns  are  designed  in  modular 
units  with  a  low  (short)  profile  (which 
affects  the  excess  airflow),  have 
different  firing  curves  and  flow 
characteristics,  process  a  single  row  of 
tile  moved  by  roller,  and  utilize  high 
velocity  burners  for  turbulent  airflow. 
The  tiles  are  not  stacked  and  are  fired 
on  a  40  to  60  minute  cycle.  The 
commenter  stated  that  firing  time  has  a 
significant  effect  on  the  evolution  of  HF 
emissions  (roller  kilns  exhibit 
significantly  lower  HF  emissions)  and 
provided  detail  of  firing  curves/ 
emission  estimates  for  the  two  types  of 
kilns.  In  addition,  the  commenter  stated 
that  APCD  available  for  BSCP  timnel 
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kilns  are  not  readily  available  for  roller 
kilns. 

We  acknowledge  that  the  control 
technologies  (DIFF,  DLS/FF,  and  WS) 
that  formed  the  basis  for  the  proposed 
emission  limits  for  new  and 
reconstructed  clay  ceramics  kilns  are 
not  currently  in  use  on  any  domestic 
clay  ceramics  kiln.  However,  section 
112(d)  of  the  CAA  requires  us  to 
establish  emission  limits  for  new 
sources  based  on  the  performance  of  the 
best-controlled  similar  source.  The  CAA 
does  not  specify  that  the  similar  sotuce 
must  be  within  the  same  source 
caitegory.  To  the  contrary,  our 
interpretation  of  section  112(d)  of  the 
CAA  is  that  we  are  obligated  to  consider 
similar  5010*068  from  other  source 
categories  in  determining  the  best- 
controlled  similar  source  for 
establishing  MACT  for  new  soiuxes. 

We  have  reevaluated  our  subcategory 
and  best-controlled  similar  source 
determinations  for  new  and 
reconstructed  clay  ceramics  kilns.  We 
maintain  that  MACT  for  new  and 
reconstructed  periodic  kilns  does  not 
require  use  of  add-on  APCD  because  the 
best-controlled  similar  source  is 
uncontrolled.  In  addition,  based  on  the 
comments  received  and  other 
information,  we  have  concluded  that 
there  are  significant  differences  between 
clay  ceramics  tuimel  kilns  and  roller 
kilns.  We  believe  that  differences  in  the 
operation  of  BSCP  tunnel  kilns  and  tile 
roller  kilns,  particularly  with  respect  to 
the  duration  of  firing,  result  in  emission 
characteristics  that  are  likely  to  be  very 
dissimilar.  As  a  result,  we  cannot 
assume  that  APCD  that  have  been 
detmonstrated  to  be  effective  for 
reducing  HF  and  HCl  emissions  from 
BSCP  tunnel  kilns  are  feasible  for  tile 
roller  kilns.  Therefore,  we  have 
concluded  that  BSCP  tunnel  kilns 
cannot  be  considered  similar  sources  to 
tile  roller  kilns,  and  we  have 
determined  that  MACT  for  new  and 
reconstructed  clay  ceramics  tile  roller 
kilns  does  not  include  control  with  an 
add-on  APCD. 

We  disagree  that  there  are 
technological  differences  between  clay 
ceramics  tunnel  kilns  and  BSCP  tuimel 
kilns.  Some  tunnel  kilns  actually 
produce  both  ceramic  tile  and  structural 
clay  tile  (a  structural  clay  product). 
Regarding  the  effect  of  glazing  on 
emissions,  we  cannot  refute  that  the 
glazes  applied  to  sanitaryware  form  a 
seal  that  could  prevent  further  release  of 
certain  pollutants  from  the  body  of  the 
ware.  However,  we  have  no  information 
that  indicates  that  the  sealing  becomes 
effective  before  HF  and  HCl  are 
released.  To  the  contrary,  we  have  data 
from  several  tests  on  sanitaryware  kilns 


that  quantify  HF  emissions,  and  the 
tests  indicate  that  uncontrolled 
emissions  are  within  the  range  emitted 
from  BSCP  kilns. 

We  maintain  that  the  best-controlled 
similar  sourcqj^or  a  clay  ceramics  tunnel 
kiln  is  a  BSCP  tunnel  kiln.  As  discussed 
in  section  II.D  of  this  preamble,  MACT 
for  new  and  reconstructed  BSCP  tunnel 
kilns  with  design  capacities  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  is 
based  on  use  of  a  DLA,  while  MACT  for 
new  and  reconstructed  BSCP  timnel 
kilns  with  design  capacities  equal  to  or 
greater  than  9.07  M^hr  (10  tph)  of  fired 
product  is  based  on  use  of  DIFF,  DLS/ 
FF,  or  WS.  Thus,  we  have  adopted  the 
same  requirements  for  new  and 
reconstructed  clay  ceramics  timnel 
kilns.  New  and  reconstructed  clay 
ceramics  tile  and  sanitaryware  tunnel 
kilns  with  design  capacities  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  will 
be  required  to  meet  emission  limits 
based  on  the  levels  of  control  that  can 
be  achieved  by  a  kiln  controlled  with  a 
DLA.  The  emission  limits  for  HF  are 
0.029  kg/Mg  (0.057  lb/ton)  or  at  least  90 
percent  reduction.  For  HCl,  the 
emission  limits  are  0.13  kg/Mg  (0.26  lb/ 
ton)  or  at  least  30  percent  reduction.  For 
PM,  which  is  used  as  a  surrogate  for 
HAP  metals,  the  emission  limit  is  0.21 
kg/Mg  (0.42  lb/ton).  For  new  and 
reconstructed  clay  ceramics  tile  and 
sanitaryware  timnel  kilns  with  design 
capacities  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product,  we  have 
revised  the  emission  limits  (based  on 
the  levels  of  control  that  can  be 
achieved  by  a  kiln  controlled  with  a 
DIFF.  DLS/FF,  or  WS)  to  reflect  new 
data  that  were  considered  in  the 
development  of  the  final  BSCP  rule,  as 
discussed  in  section  II.F  of  this 
preamble.  The  revised  HF  emission 
limits  are  0.029  kg/Mg  (0.057  lb/ton)  or 
at  least  90  percent  reduction.  The 
revised  HCl  emission  limits  are  0.028 
kg/Mg  (0.056  lb/ton)  or  at  least  85 
percent  reduction.  The  PM  emission 
limit  remains  unchanged  (from 
proposal)  at  0.060  kg/Mg  (0.12  lb/ton). 

Similar  to  the  requirements  for 
existing  sources,  we  added  a  work 
practice  standard  that  requires  facilities 
to  use  natural  gas,  or  an  equivalent  fuel, 
to  fire  all  new  or  reconstructed  clay 
ceramics  periodic  kilns,  tunnel  kilns, 
and  roller  kilns,  except  during  periods 
of  natural  gas  curtailment  or  other 
periods  when  natural  gas  is  not 
available. 

Similar  to  the  requirements  for  BSCP 
tunnel  kilns,  two  types  of  clay  ceramics 
tunnel  kilns  that  would  otherwise  be 
considered  reconstructed  do  not  meet 
the  definition  of  reconstruction  in  40 
CFR  63.2.  We  have  added  language  in 


40  CFR  63.8450(f)  to  provide  that  it  is 
not  technologically  and  economically 
feasible  for  these  two  types  of  existing 
kilns  that  would  otherwise  meet  the 
criteria  for  reconstruction  under  40  CFR 
63.2  to  meet  the  relevant  standards — 
i.e.,  new  source  MACT.  The  two  types 
of  kilns  are  existing  tunnel  kilns  with 
design  capacities  less  than  9.07  Mg/hr 
(10  tph)  of  fired  product  whose  design 
capacities  are  increased  such  that  they 
are  equal  to  or  greater  than  9.07  Mg/hr 
(10  tph)  of  fired  product,  and  existing 
DLA-controUed  tunnel  kilns  with  design 
capacities  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product.  These 
sources  will  be  required  to  meet 
emission  limits  based  on  the  levels  of 
control  that  can  be  achieved  by  a  kiln 
controlled  with  a  DLA.  They  also  will 
be  subject  to  the  work  practice  standard 
that  requires  facilities  to  use  natural  gas. 
or  an  equivalent  fuel,  to  fire  all  kilns, 
except  during  periods  of  natural  gas 
curtailment  or  other  periods  when 
natural  gas  is  not  available. 

We  acknowledge  that  the  higher 
airflow  rates  that  are  characteristic  of 
clay  ceramics  kilns  result  in  lower 
pollutant  concentrations  in  the  exhaust 
stream,  and  that  control  efficiency  limits 
(or  percentage  reduction  limits)  are 
more  difficult  to  achieve  when  exhaust 
gas  concentrations  are  lower.  For  that 
reason,  we  proposed  and  are 
promulgating  today  production-based 
mass  emission  limits  as  alternatives  to 
the  HF  and  HCl  percentage  reduction 
limits.  Exhaust  gas  concentrations  have 
no  effect  on  mass  emission  rates, 
provided  the  concentrations  are  above 
the  test  method  detection  limit.  The 
mass  emission  rate  (e.g.,  pounds  of 
pollutant  emitted  per  hour)  for  a  source 
is  imchanged  jegardless  of  how  much 
dilution  air  is  introduced.  Therefore, 
even  though  a  clay  ceramics  kiln  with 
a  diluted  exhaust  stream  may  not  be 
able  to  meet  the  percentage  HF  and  HCl 
reduction  limits,  the  available  data 
indicate  that  a  kiln  that  is  controlled  to 
the  new  source  MACT  level  will  be  able 
to  meet  the  production-based  emission 
limits  for  HF  and  HCl,  as  well  as  the 
production-based  limit  for  PM. 

D.  Cost  and  Economic  Impacts 

Several  commenters  stated  that  EPA 
underestimated  the  cost  per  ton  of 
pollutant  removed  at  proposal.  In 
general,  the  commenters  felt  the  costs 
were  unreasonable.  Commenters 
questioned  the  public  health  benefits  of 
the  proposed  clay  ceramics  rule. 

One  commenter  stated  that  EPA 
entirely  misunderstood  the  economic 
state  of  the  ceramic  tile  industry  in  the 
U.S..  and  therefore,  grossly 
underestimated  the  economic  impact  of 
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tiie  proposed  rule  on  the  industry.  The 
conimenter  challenged  the  assumptions 
presented  in  the  algorithms  on  which 
the  cost  analysis  is  based,  charging  that 
they  bear  no  reasonable  relationship  to 
reality  in  the  industry  and  that  the 
APCD  strategies  are  not  actually  feasible 
for  implementation.  The  commenter 
also  argued  that  the  economic  analysis 
of  the  MACT  floor  for  reconstructed  and 
new  ceramic  clay  roller  kilns  does  not 
support  DIFF-,  DLS/FF-  or  WS-based 
controls. 

We  acknowledge  the  commenters' 
statements  about  the  high  cost 
effectiveness  of  the  proposed  rule.  As 
discussed  previously,  we  have  revised 
the  rule,  as  proposed,  such  that  it  is  now 
less  costly.  Under  today's  final  rule, 
new  clay  ceramic  roller  kilns  will  not  be 
subject  to  emission  limits.  In  addition, 
we  have  subcategorized  clay  ceramics 
tunnel  kilns  by  design  capacity.  New 
and  reconstructed  tunnel  kilns  with 
design  capacities  less  than  9.07  Mg/hr 
(10  tph)  of  fired  product  and  tunnel 
kilns  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.a540(f)(2) 
will  be  required  to  meet  emission  limits 
based  on  the  levels  of  control  that  can 
be  achieved  by  a  DLA.  In  addition  to  the 
changes  mentioned  above,  we  have 
added  a  work  practice  standard  that 
requires  facilities  to  use  natural  gas,  or 
an  equivalent  fuel,  to  fire  all  clay 
ceramics  kilns,  except  during  periods  of 
natural  gas  curtailment  or  other  periods 
when  natural  gas  is  not  available.  The 
costs  associated  with  this  change  are 
minimal.  Based  on  these  changes,  there 
will  be  no  control  cost  for  new  roller 
kilns  and  the  control  cost  for  new  and 
reconstructed  tunnel  kilns  with  design 
capacities  less  than  9.07  N^g/hr  (10  tph) 
of  fired  product  and  timnel  kilns  that 
would  be  considered  reconstructed  but 
for  40  CFR  63.8540(f)(1)  or  40  CFR 
63.8540(f)(2)  will  be  lower  than  at 
proposal.  Most  of  the  new  tunnel  kilns 
constructed  will  likely  be  in  this  smaller 
size  category.  New  clay  cenunics  tunnel 
kilns  with  design  capacities  equal  to  or 
greater  than  9.07  Mg/hr  (10  tph)  are  still 
required  to  meet  emission  limits  based 
on  the  use  of  DIFF,  DLS/FF  or  WS 
technologies.  However,  the  HF  and  HCl 
emission  limits  are  slightly  less 
stringent  than  at  proposal  (due  to  the 
inclusion  of  new  test  data).  The  PM 
emission  limit  for  new  clay  ceramics 
timnel  kilns  with  design  capacities 
equal  to  or  greater  than  9.07  Mg/hr  (10 
tph)  is  imchanged  from  the  proposed 
requirements  for  all  new  kilns. 

Public  health  benefits  are  likely  to  be 
realized  due  to  the  reduced  emissions 
and  reduced  exposures  to  emissions  as 
a  result  of  today's  final  rule.  However, 


we  have  liot  quantified  these  public 
health  benefits  because  we  are  not 
required  to  do  so  under  the  CAA. 

We  disagree  with  the  commenter's 
statement  that  the  economic  impacts  of 
the  rule  on  the  ceramic  tila  industry 
have  been  grossly  underestimated. 
Based  on  revisions  to  the  final  rule  as 
described  above,  we  expect  minimal 
impacts  on  existing  sources,  based  on 
recordkeeping  and  reporting  costs 
associated  with  the  work  practice 
standard  for  existing  kilns,  and  we 
estimate  that  only  one  new  source  will 
be  impacted  by  the  final  rule  in  the  first 
five  years  following  promulgation. 
Therefore,  the  EIA  at  proposal 
overestimated  the  impacts  on  the 
industry.  Thus,  it  is  very  unlikely  that 
the  one  new  source  affected  by  the  rule 
or  the  addition  of  a  work  practice 
standard  that  requires  all  kilns  to  be 
fired  with  natural  gas  (or  equivalent 
fuel)  will  be  able  to  influence  industry 
prices  or  foreign  competition. 

E.  Test  Data  and  Emission  Limits 

One  commenter  implied  that  there  are 
no  data  to  suggest  that  HCl  is  emitted 
from  ceramic  tile  kilns.  Another 
commenter  stated  that  limits  for  HCl 
and  PM  are  irrelevant  and  that  we 
should  only  set  an  emission  limit  for  HF 
(the  largest  single  HAP  emitted  from  the 
kilns).  The  commenter  believes  that 
there  is  no  need  to  establish  an  emission 
limitation  for  HCl  or  PM  because  any 
control  system  designed  to  achieve  the 
required  HF  reduction  will  also  reduce 
HCl  and  PM.  One  commenter  disagreed 
that  PM  is  an  adequate  surrogate  for 
HAP  metals  emissions. 

We  are  required  by  section  112(d)  of 
the  CAA  to  establish  emission  limits  for 
listed  HAP  emitted  from  major  sources. 
Section  112(b)  of  the  CAA  lists  HCl  and 
various  HAP  metals.  We  believe  that  PM 
is  an  adequate  surrogate  for  HAP  metals 
for  the  reasons  discussed  in  section  II. F 
of  this  preamble. 

We  acknowledge  that  we  have  no  test 
data  that  demonstrate  that  HCl  is 
emitted  from  clay  ceramics  kilns. 
However,  we  do  have  data  that  show 
that  chlorides  are  present  in  many  clay 
materials,  and  that  HCl  is  emitted  from 
various  types  of  clays  when  heated 
above  a  minimum  temperature.  The  data 
include  raw  material  analyses  and 
emission  test  reports  of  HCl  emissions 
for  the  BSCP  manufacturing,  lightweight 
aggregate  manufacturing,  and  kaolin 
processing  industries.  Because  of  the 
similarities  in  raw  materials  used  in 
those  industries  and  the  raw  materials 
used  to  manufacture  clay  ceramics,  we 
assume  that  clay  ceramics  kilns  also 
emit  HCl. 


We  agree  that  HF  emission  rates  fi'om 
clay  ceramics  kilns  generally  are  greater 
than  the  corresponding  emission  rates 
for  HCl  or  metal  HAP.  We  also  agree 
that  emission  controls  that  are  used  to 
meet  the  emission  limits  for  HF  are 
likely  to  reduce  emissions  of  HCl  and 
SOx  as  well.  However,  as  stated 
previously,  the  CAA  requires  us  to  set 
emission  limits  for  all  listed  HAP  based 
on  MACT.  The  data  indicated  that  there 
are  existing  controls  on  similar  sources 
that  achieve  significant  reductions  in 
emissions  of  HCl  and  PM  (as  a  surrogate 
for  metal  HAP).  Therefore,  we  are 
required  to  establish  emission  limits  for 
HCl  and  metal  HAP.  We  also  note  that, 
if  HCl  and  PM  emissions  fi-om  any 
affected  source  are  negligible  or  are 
automatically  controlled  by  HF  control 
devices,  complying  with  the  HCl  and 
PM  emission  limits  should  not  present 
a  problem. 

F.  Monitoring  Requirements 

1 .  Fabric  Filter  Inlet  Temperature 

Two  conmienters  disagreed  with  the 
proposed  fabric  filter  inlet  temperature 
monitoring  requirement.  One 
commenter  stated  that  control  systems 
using  hydrated  lime  are  generally 
known  to  have  increased  HCl  and  HF 
removal  when  temperatures  increase. 
The  other  commenter  suggested  that  the 
only  limit  on  fabric  filter  inlet 
temperature  should  be  based  on 
manufacturer's  specifications  for 
protection  of  the  equipment. 

We  have  eliminated  the  requirement 
for  monitoring  fabric  filter  inlet 
temperatiues  on  affected  kilns  that  are   ^ 
controlled  with  a  DLS/FF  or  DIFF.  We  ^ 
believe  that  the  other  monitoring 
requirements  (e.g.,  lime  teed  rate 
monitoring  and  periodic  VE  checks)  that 
we  have  incorporated  into  today's  final 
rule  are  adequate  for  ensuring 
continuous  compliance  with  the 
emission  limits. 

2.  Bag  Leak  Detection  Systems  and 
Visible  Emissions 

One  commenter  suggested  changes  to 
the  amount  of  bag  leak  detector  alarm 
time  that  must  be  recorded.  We  have  not 
changed  the  requirements  for  recording 
bag  leak  detection  system  downtime. 
However,  we  have  incorporated  into 
today's  final  rule  an  option  for  owners 
and  operators  of  affected  kilns  that  are 
controlled  with  a  DLS/FF,  or  DIFF  to 
perform  daily  VE  checks  rather  than 
using  bag  leak  detection  systems. 
Visible  emissions  checks  are  required 
for  DLA-controUed  kilns.  Today's  final 
rule  also  includes  a  provision  for 
decreasing  the  frequency  of  VE  checks 
provided  no  VE  are  observed. 
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3.  Continuous  Emissions  Monitoring 
Systems 

In  the  preamble  to  the  proposed  rule, 
we  requested  comment  on  requiring  the 
application  of  PM  CEMS  as  a  method  to 
assure  continuous  compliance  with  the 
proposed  PM  emission  limits. 
Commenters  opposed  use  of  CEMS 
when  less  expensive,  but  effective, 
parametric  monitoring  alternatives  are 
available.  Therefore,  today's  final  rule 
does  not  require  use  of  PM  CEMS  or  any 
other  type  of  CEMS.  We  believe  that  the 
parameter  monitoring  requirements 
specified  in  the  final  rule  are  adequate 
for  ensiu'ing  continuous  compliance. 

4.  Test  Methods 

One  conimenter  requested  that  the 
final  clay  ceramics  rule  provide 
facilities  with  the  option  to  use  either 
EPA  Method  26A  or  EPA  Method  320 
for  all  required  stack  testing  for  HF 
emissions,  HCl  emissions,  or  both. 
Because  EPA  Method  320  will  provide 
accurate  HF  and  HCl  measurements,  we 
have  modified  today's  final  clay 
ceramics  rule  to  include  EPA  Method 
320  as  an  alternative  to  EPA  Method 
26A. 

G.  Startup,  Shutdown,  and  Malfunction 

1.  Bypass 

One  commenter  requested  that  EPA 
allow  for  use  of  the  bypass  stack  during 
periods  of  APCD  maintenance.  Similar 
comments  were  received  on  the 
proposed  BSCP  rule.  Therefore,  today's 
final  clay  ceramics  rule  allows  for 
bjrpass  of  the  APCD  during  periods  of 
routine  control  device  maintenance  for 
up  to  4  percent  of  the  annual  kiln 
operating  hours.  Section  II.H  of  this 
preamble  presents  details  on  use  of  this 
routine  control  device  maintenance 
exemption. 

2.  Initial  Startup 

Commenters  on  both  the  proposed 
BSCP  rule  and  clay  ceramics  rule 
pointed  out  that  it  is  impractical  to  meet 
emission  standards  during  initial 
startup  of  a  timnel  kiln.  Thus,  as 
discussed  in  section  II.H  of  this 
preamble,  we  have  added  a  definition  of 
initial  startup  to  today's  final  clay 
ceramics  rule  to  address  the  concerns 
expressed  by  the  commenters. 

VI.  Summary  of  the  Final  Clay 
Ceramics  Manufacturing  NESHAP 

A.  What  Source  Category  Is  Regulated 
by  the  Final  Rule? 

Today's  final  nde  for  clay  ceramics 
manufacturing  applies  to  clay  ceramics 
manufacturing  facilities  that  are,  are 
located  at,  or  are  part  of,  a  major  source 
of  HAP  emissions.  The  clay  ceramics 


manufacturing  source  category  includes 
those  facilities  that  manufacture  pressed 
floor  tile,  pressed  wall  tile,  and  other 
pressed  tile;  or  sanitaryware  (toilets  and 
sinks).  Clay  ceramics  are  primarily 
composed  of  clay  and  shale,  and  may 
include  many  different  additives, 
including  silica,  talc,  and  various  high 
purity  powders  produced  by  chemical 
synthesis.  Clay  ceramics  manufacturing 
generally  includes  raw  material 
processing  and  handling  and  forming  of 
the  tile  or  sanitaryware  shapes,  followed 
by  drying,  glazing,  and  firing.  Most  clay 
ceramics  are  coated  with  a  glaze  prior  to 
firing.  The  clay  ceramics  industry  also 
includes  dinnerware  and  pottery 
manufacturing,  but  these  industry 
segments  are  not  covered  by  today's 
final  rule  because  we  determined  that 
there  are  no  dinnerware  or  pottery 
manufacturing  facilities  that  are  major 
sources  of  HAP. 

Available  information  shows  a  total  of 
58  facilities  that  produce  clay  ceramics. 
Thirty-two  of  these  facilities,  located  in 
16  States,  primarily  produce  pressed 
tile,  while  26  of  these  facilities,  located 
in  15  States,  primarily  produce 
sanitaryware.  Eight  of  die  58  clay 
ceramics  manufacturing  facilities  are 
estimated  to  be  major  sources.  Thirteen 
clay  ceramics  facilities  are  owrned  by 
smedl  businesses,  and  none  of  the  small 
business-ovkTied  facilities  are  estimated 
to  be  major  sources. 

All  clay  ceramics  are  fired  in  kilns. 
Firing  may  be  performed  in  one  or  more 
stages.  Tile  can  be  fired  in  either 
continuous  (tunnel  or  roller)  or  batch 
(periodic)  kilns,  but  most  facilities  use 
either  tunnel  or  roller  kilns  for  tile 
production.  Periodic  kilns  are  usually 
used  at  smaller  facilities  or  are  used 
primarily  for  second-firing  a  product 
after  a  glaze  has  been  applied. 

The  sanitaryware  industry  uses  either 
tunnel  kilns  or  periodic  kilns  for  firing. 
Tunnel  kilns  account  for  most 
sanitaryware  firing;  periodic  kilns  are 
used  primarily  for  refiring  rejected 
pieces  that  have  been  repaired  and  re- 
glazed.  Some  smaller  facilities  use 
periodic  kilns  for  all  firing  operations. 

The  primary  HAP  emission  sources  at 
clay  ceramics  manufacturing  plants  are 
roller,  tunnel,  and  periodic  kilns  which 
emit  HF,  HCl.  and  HAP  metals.  Kihis 
also  emit  PM  and  SO2.  Currently,  no 
APCD  are  used  by  the  clay  ceramics 
industry  to  control  emission  from  kilns, 
although  the  industry's  emissions  are 
minimized  because,  the  kilns  fire  clean- 
burning  fuels.  Other  sources  of  HAP 
emissions  at  clay  ceramics 
manufacturing  plants  are  the  raw 
material  processing  and  handling 
equipment. 


B.  What  Are  the  Affected  Sources? 

The  affected  sources,  which  are  the 
portions  of  each  source  in  the  category 
for  which  we  are  setting  emission 
standards,  include  each  existing,  new, 
or  reconstructed  periodic  kiln,  timnel 
kiln,  and  roller  kiln.  Each  tunnel  kiln 
that  meets  the  description  in  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2) 
also  is  an  affected  source.  All  affected 
sources  are  subject  to  the  work  practice 
standard  in  today's  final  rule.  In 
addition,  today's  final  rule  contains 
different  emission  limits,  based  on 
design  capacity,  for  new  and 
reconstructed  tunnel  kilns,  and  also 
includes  emission  limits  for  timnel  kilns 
that  would  otherwise  meet  the  criteria 
for  reconstruction  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2). 
The  tunnel  kiln  subcategories  are  tunnel 
kilns  with  design  capacities  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  and 
timnel  kilns  with  design  capacities 
equal  to  or  greater  than  9.07  Mg/hr  (10 
tph)  of  fired  product.  Kilns  that  are  used 
exclusively  for  R&D  and  not  used  to 
manufacture  products  for  commercial 
sale,  except  in  a  de  minimis  manner,  are 
not  subject  to  the  requirements  of 
today's  final  rule.  Kilns  that  are  used 
exclusively  for  refiring  or  for  setting 
glazes  on  previously  fired  products  are 
not  subject  to  the  requirements  of 
today's  final  rule. 

A  source  is  a  new  affected  source  if 
construction  began  on  or  after  July  22, 
2002.  An  affected  source  is 
reconstructed  if  the  criteria  defined  in 
40  CFR  63.2  are  met,  as  qualified  by  40 
CFR  63.8540(f).  An  affected  source  is 
existing  if  it  is  not  new  or  reconstructed 
and  does  not  meet  the  descriptions  in  40 
CFR  63.8540(f).  As  indicated,  affected 
sources  described  in  40  CFR  63.8540(f) 
also  are  subject  to  today's  final  rule. 

C.  When  Must  I  Comply  With  the  Final 
Rule? 

New  and  reconstructed  affected 
sources  and  affected  sources  that  would 
be  considered  reconstructed  but  for  40 
CFR  63.8540(f)(1)  or  40  CFR 
63.8540(f)(2)  with  an  initial  startup 
before  May  16,  2003  must  comply  no 
later  than  May  16,  2003.  New  and 
reconstructed  affected  sources  and 
affected  sources  that  would  be 
considered  reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2) 
with  an  initial  startup  after  May  16, 
2003  must  comply  upon  initial  startup. 
Any  portion  of  existing  facilities  that 
become  new  or  reconstructed  major 
sources  and  any  new  or  reconstructed 
area  sources  that  become  major  sources 
must  be  in  compliance  upon  initial 
startup. 
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If  you  have  an  existing  affected 
source,  you  must  comply  with  the  work 
practice  standards  within  3  years  of  May 
16,  2003. 

D.  What  Are  the  Emission  Limits? 

Today's  final  rule  includes  emission 
limits  in  the  form  of  production-based 
mass  emission  limits  and  percent 
reduction  requirements.  In  establishing 
the  HAP  emission  limits,  we  selected 
PM  as  a  siuTogate  for  HAP  metals, 
including  mercury  in  particulate  form. 
Today's  final  rule  includes  HP,  HCl,  and 
PM  emission  limits  for  new  and 
reconstructed  affected  sources  at  clay 
ceramics  manufactiuing  facilities,  as 
well  as  for  the  following  affected 
sources  that  would  be  considered 
reconstructed  but  for  40  CFR  63.8540(f): 
Existing  tiuuiel  kilns  with  design 
capacities  less  than  9.07  Mg/hr  (10  tph) 
of  fired  product  whose  design  capacities 
are  increased  such  that  they  are  equal  to 
or  greater  than  9.07  Mg/hr  (10  tph)  of 
fired  product,  and  existing  DLA- 
controUed  tuimel  kilns  with  design 
capacities  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product. 

If  you  own  or  operate  a  new  or 
reconstructed  tunnel  kiln  with  a  design 
capacity  less  than  9.07  Mg/hr  (10  tph) 
of  fired  product  or  a  tunnel  kiln  that 
would  be  considered  reconstructed  but 
for  40  CFR  63.8540(f)(1)  or  40  CFR 
63.8540(f)(2),  you  are  required  to  meet 
an  HF  emission  limit  of  0.029  kg/Mg 
(0.057  lb/ton)  of  fired  product  or  reduce 
uncontrolled  HF  emissions  by  at  least 
90  percent.  You  also  are  required  to 
meet  an  HCl  emission  limit  of  0.13  kg/ 
Mg  (0.26  lb/ton)  of  fired  product  or 
reduce  uncontrolled  HCl  emissions  by 
at  least  30  percent.  Finally,  you  are 
required  to  meet  a  PM  emission  limit  of 
0.21  kg/Mg  (0.42  lb/ton)  of  fired 
product. 

If  you  own  or  operate  a  new  or 
reconstructed  tunnel  kiln  with  a  design 
capacity  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product,  you  are 
required  to  meet  an  HF  emission  limit 
of  0.029  kg/Mg  (0.057  lb/ton)  of  fired 
product  or  reduce  uncontrolled  HF 
emissions  by  at  least  90  percent.  You 
also  are  required  to  meet  an  HCl 
emission  limit  of  0.028  kg/Mg  (0.056  lb/ 
ton)  of  fired  product  or  reduce 
imcontroUed  HCl  emissions  by  at  least 
85  percent.  Finally,  you  are  required  to 
meet  a  PM  emission  limit  of  0.06  kg/Mg 
(0.12  lb/tori)  of  fired  product. 

E.  What  Are  the  Operating  Limits? 

The  operating  limits  for  new  and 
reconstructed  clay  ceramics  tunnel  kilns 
and  tunnel  kilns  that  would  be 
considered  reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2)  are 


the  same  as  those  for  new  and 
reconstructed  BSCP  timnel  kilns.  These 
operating  limits  are  presented  in  section 
in.E  of  this  preamble. 

F.  What  Are  the  Work  Practice 
Standards? 

If  you  have  an  existing,  new,  or 
reconstructed  clay  ceramics  periodic 
kiln,  timnel  kiln,  or  roller  kiln,  or  a 
tiumel  kiln  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2). 
you  must  use  natural  gas,  or  an 
equivalent  fuel,  as  the  kiln  fuel  at  all 
times  except  during  periods  of  natural 
gas  ciutailment  or  other  periods  when 
natural  gas  is  not  available. 

G.  What  Are  the  Performance  Test  and 
Initial  Compliance  Requirements  for 
Sources  Subject  to  Emission  Limits? 

The  performance  test  and  initial 
compliance  requirements  for  new  and 
reconstructed  clay  ceramics  tuimel  kilns 
and  tmmel  kilns  that  would  be 
considered  reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2)  are 
the  same  as  those  for  new  and 
reconstructed  BSCP  tunnel  kilns.  These 
requirements  are  presented  in  section 
IIl.F  of  this  preamble. 

H.  What  Are  the  Initial  Compliance 
Requirements  for  Sources  Subject  to  a 
Work  Practice  Standard? 

For  each  existing,  new,  or 
reconstructed  clay  ceramics  periodic 
kiln,  timnel  kiln,  or  roller  kiln,  and  each 
tunnel  kiln  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2). 
you  must  indicate,  in  your  initial 
notification,  that  you  use  natural  gas,  or 
an  equivalent  fuel,  as  the  kiln  fuel,  and 
certify  that  such  information  is  true, 
acciu-ate,  and  complete. 

/.  What  Are  the  Continuous  Compliance 
Requirements  for  Sources  Subject  to 
Emission  Limits? 

The  continuous  compliance 
requirements  for  new  and  reconstructed 
clay  ceramics  tujuiel  kilns  and  tunnel 
kilns  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2)  are 
the  same  as  those  for  new  and 
reconstructed  BSCP  tunnel  kilns.  These 
requirements  are  presented  in  section 
in.G  of  this  preamble. 

/.  What  Are  the  Continuous  Compliance 
Requirements  for  Sources  Subject  to  a 
Work  Practice  Standard? 

For  each  existing,  new,  or 
reconstructed  clay  ceramics  periodic 
kiln,  tunnel  kiln,  or  roller  kiln,  and  each 
tuimel  kiln  that  would  be  considered 


reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2), 
you  must  use  natural  gas,  or  an 
equivalent  fuel,  as  the  kiln  fuel,  and 
document  the  type  of  fuel  used.  The 
type  of  fuel  used,  along  with  other 
compliance  information,  must  be 
certified  as  part  of  your  compliance 
reports.  During  periods  of  natural  gas 
curtailment  or  other  periods  when 
natural  gas  is  unavailable,  you  are 
allowed  to  use  an  alternative  fuel. 
However,  if  you  use  an  alternative  fuel, 
you  must  meet  the  notification 
requirements  specified  in  40  CFR 
63.8630(g)  and  the  reporting 
requirements  specified  in  40  CFR 
63.8635(g). 

K.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements  for  Sources  Subject  to 
Emission  Limits? 

The  notification,  recordkeeping,  and 
reporting  requirements  for  new  and 
reconstructed  clay  ceramics  tunnel  kilns 
and  timnel  kilns  that  would  be 
considered  reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2)  are 
the  same  as  those  for  new  and 
reconstructed  BSCP  tunnel  kilns.  These 
requirements  are  presented  in  section 
III.H  of  this  preamble. 

L.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements  for  Sources  Subject  to  a 
Work  Practice  Standard? 

If  you  operate  an  existing,  new,  or 
reconstructed  clay  ceramics  periodic 
kiln,  tunnel  kiln,  or  roller  kiln,  or  a 
tunnel  kiln  that  would  be  considered 
reconstructed  but  for  40  CFR 
63.8540(f)(1)  or  40  CFR  63.8540(f)(2). 
you  must  submit  an  initial  notification 
that  indicates  that  you  use  natural  gas, 
or  an  equivalent  fuel,  as  the  kiln  fuel. 
You  must  keep  records  that  document 
your  kiln  fuel,  and  if  you  must  use  an 
alternative  fuel  due  to  a,  natural  gas 
curtailment  or  other  interruption  of 
natural  gas  supply,  you  must  submit  a 
notification  of  alternative  fuel  use  that 
includes  the  information  specified  in  40 
CFR  63.8630(g).  You  must  submit  a 
report  of  alternative  fuel  use  within  10 
working  days  after  terminating  the  use 
of  the  alternative  fuel.  The  report  must 
include  the  information  specified  in  40 
CFR  63.8635(g). 

Vn.  Summary  of  Environmental, 
Energy,  and  Economic  Impacts  for  the 
Final  Clay  Ceramics  Manufactuiring 
NESHAP 

A.  What  Are  the  Air  Quality  Impacts? 

Because  the  only  requirements  for 
existing  sources  under  today's  final  rule 
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are  work  practice  standards  that  we 
believe  that  all  facilities  are  already 
meeting,  no  air  quality  impacts  are 
projected  for  existing  sources.  To  project 
aif  quality  impacts  for  new  sources,  we 
assumed  that  one  sanitaryware  tunnel 
kiln  (3.6  Mg/hr  (4  tph)  capacity) 
equipped  with  a  DLA  will  begin 
operation  at  the  beginning  of  the  first 
year  follovring  promulgation  of  the  rule. 
We  estimate  Aat  by  implementing  the 
rule,  HF  emissions  from  this  new  source 
will  be  reduced  by  4.9  Mg/yr  (5.4  tpy), 
HCl  emissions  will  be  reduced  by  1.0 
Mg/yr  (1.1  tpy).  and  HAP  metals 
emissions  will  be  reduced  by  0.028  Mg/ 
yr  (0.031  tpy).  We  also  estimate  that  PM 
and  SO2  emissions  from  the  new  kiln 
wUl  be  reduced  by  3.9  Mg/yr  (4.3  tpy) 
and  13  Mg/yr  (14  tpy),  respectively. 

Secondary  air  impacts  associated  with 
today's  final  clay  ceramics  rule  are 
direct  impacts  that  result  from  the 
operation  of  any  new  APCD.  The 
generation  of  electricity  required  to 
operate  the  control  device  on  the 
projected  new  kiln  will  result  in  0.09 
tpy  of  NOx  emissions  in  the  first  year 
following  promulgation  of  the  rule.  The 
electricity  was  assumed  to  be  generated 
by  natural  gas-fired  turbines. 

B.  What  Are  the  Water,and  Solid  Waste 
Impacts? 

Because  the  only  requirements  for 
existing  sources  under  today's  final  rule 
are  work  practice  standards  that  we 
believe  that  all  facilities  are  already 
meeting,  no  water  and  solid  waste 
impacts  are  projected  for  existing 
sources.  Our  analyses  are  based  on  the 
use  of  DLA  for  controlling  new  kilns 
and,  therefore,  no  water  impacts  are 
projected  for  new  sources.  "To  project 
sohd  waste  impacts  for  new  sources,  we 
assumed  that  one  sanitaryware  tunnel 
kiln  equipped  with  a  DLA  will  begin 
operation  at  the  beginning  of  the  &rst 
year  following  promulgation  of  the  rule. 
The  solid  waste  disposal  impacts  that 
result  from  the  use  of  DLA  will  include 
the  disposal  of  spent  limestone.  We 
calculated  the  solid  waste  by  taking  the 
difference  between  the  amount  of 
limestone  charged  into  the  DLA  and  the 
amount  of  reacted  limestone  and  then 
adding  the  amount  of  reaction  products 
and  PM  captured.  We  estimate  that 
implementing  the  rule  will  result  in  the 
generation  of  290  Mg/yr  (320  tpy)  of 
solid  waste  fitjm  the  new  source. 

C.  What  Are  the  Energy  Impacts? 

Because  the  only  requirements  for 
existing  sources  under  today's  final  rule 
are  work  practice  standards  that  we 
believe  that  all  facilities  are  akeady 
meeting,  no  energy  impacts  are 
projected  for  existing  sources.  To  project 


energy  impacts  for  new  sources,  we 
assumed  that  one  sanitaryware  tunnel 
kiln  equipped  with  a  DLA  will  begin 
operation  at  the  beginning  of  the  first 
year  following  promulgation  of  the  rule. 
Energy  impacts  consist  of  the  electricity 
needed  to  operate  the  DLA.  Electricity 
requirements  are  driven  primarily  by 
the  size  of  the  fan  needed  in  the  control 
device.  We  estimate  the  increase  in 
energy  consumption  that  would  result 
from  implementation  of  the  rule  to  be 
710  gigajoules  per  year  (670  million  Btu 
per  year). 

D.  Are  There  Any  Additional 
Environmental  and  Health  Impacts? 

Reducing  HAP  emissions  under 
today's  final  rule  will  lower 
occupational  HAP  exposure  levels.  The 
operation  of  APCD  may  increase 
occupational  noise  levels. 

E.  What  Are  the  Cost  Impacts? 

Because  the  only  requirements  for 
existing  sources  under  today's  final  rule 
are  work  practice  standards  that  we 
believe  that  all  facilities  are  already 
meeting,  cost  impacts  projected  for 
existing  sources  are  based  only  on 
recordkeeping  and  reporting 
requirements  associated  with  the  work 
practice  standard.  These  costs  are 
$1 ,193  per  year  for  each  of  the  eight 
major  source  facilities,  and  the  total 
annual  cost  to  the  industry  for  existing 
sources  is  $9,533.  To  project  costs  for 
new  sources,  we  assumed  that  one 
sanitaryware  tunnel  kiln,  equipped  with 
a  DLA,  will  be  built  during  the  first  year 
following  promulgation.  We  estimate 
the  capital  costs  associated  with 
implementation  of  the  rule  to  be 
$510,000  for  new  sources.  The  capital 
costs  include  the  purchase  and 
installation  of  DLA  and  monitoring 
equipment.  We  estimate  the  annualized 
costs  associated  with  implementation  of 
the  rule  to  be  $170,000  per  year  for  new 
sources.  The  annualized  costs  include 
annualized  capital  costs  of  the  control 
and  monitoring  equipment,  operation 
and  maintenance  expenses,  emission 
testing  costs,  and  recordkeeping  and 
reporting  costs  associated  with 
installing  and  operating  the  DLA.  ■ 

We  calculated  the  cost  estimates  using 
cost  algorithms  that  are  based  on 
procedures  from  EPA's  OAQPS  Control 
Cost  Manual  (EPA  450/3-90-006, 
January  1990)  and  cost  information 
provided  by  the  BSCP  industry  and 
control  device  vendors.  We  estimated 
costs  by  developing  model  process  units 
that  correspond  to  the  various  sizes  of 
kilns  found  at  clay  ceramics 
manufacturing  facilities. 


F.  What  Are  the  Economic  Impacts? 

We  did  not  prepare  a  revised 
economic  impact  analysis  for  the  clay 
ceramics  industry  because  the 
requirements  of  the  final  rule  will  result 
in  a  decrease  in  cost  impacts  on  the 
industry.  Specifically,  new  and 
reconstructed  roller  kilns,  which  would 
have  been  subject  to  emission  limits  in 
the  rule  as  proposed,  are  not  subject  to 
emission  limits  in  the  final  rule.  In 
addition,  the  requirements  for  clay 
ceramics  tunnel  kilns  with  design 
capacities  less  than  9.07  Mg/hr  (10  tph) 
are  based  on  control  with  a  DLA  rather 
than  the  more  costly  DIFF,  DLS/FF.  or 
WS  systems  on  which  the  proposed  rule 
was  based. 

The  goal  of  the  economic  impact 
analysis  is  to  estimate  the  market 
response  of  clay  ceramics 
manufacturing  producers  to  today's 
final  rule  and  to  determine  the 
economic  effects  that  may  result  due  to 
the  final  rule.  Because  the  MACT  floor 
for  existing  clay  ceramics  kilns  is  based 
on  firing  natural  gas,  or  an  equivalent 
fuel,  and  all  clay  ceramics  kilns  for 
which  we  have  data  are  fired  by  natural 
gas  or  propane,  the  compliance  costs  for 
existing  sources  associated  with  today's 
final  rule  consist  only  of  recordkeeping 
and  reporting  costs  and  are  minimal. 
The  aggregate  price  of  ceramic  products 
is,  therefore,  expected  to  remain  the 
same.  Because  the  prices  of  ceramic 
products  are  not  expected  to  change  due 
to  today's  final  rule,  there  are  no 
projected  changes  in  domestic 
production,  domestic  consumption,  or 
foreign  trade.  Therefore,  no  economic 
impacts  on  existing  major  sources  are 
expected  from  today's  final  rule. 

Unlike  existing  sources,  new  and 
reconstructed  tunnel  kilns  used  to 
produce  clay  ceramics  will  face  positive 
compliance  costs  associated  with  the 
installation  and  operation  of  APCD.  We 
estimate  that  one  new  3.6  Mg/hr  (4  tph) 
capacity  tunnel  kiln  wiU  be  constructed 
in  the  sanitaryware  industry  during  the 
first  5  years  after  the  rule  is 
promulgated.  Industry  compliance  costs 
associated  with  this  kiln  are  expected  to 
be  less  than  0.1  percent  of  industry 
value  of  shipments  for  the  sanitaryware 
industry.  No  level  of  cost-to-sales  for 
sanitaryware  kilns  could  be  developed 
due  to  the  diversity  of  product  types 
that  they  produce. 

Vm.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993J.  EPA  must 
determine  whether  the  regulatory  action 
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is  "significant"  and,  therefore,  subject  to 
review  by  the  OMB  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buagetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  today's  BSCP  final  rule  is  a 
"significant  regulatory  action"  because 
it  raises  novel  legal  or  policy  issues 
within  the  meaning  of  paragraph  (4) 
above.  Consequently,  today's  final  BSCP 
rule  was  submitted  to  OMB  for  review 
under  Executive  Order  12866.  Any 
written  comments  from  OMB  and 
written  EPA  responses  are  available  in 
the  docket  (see  ADDRESSES  section  of 
this  preamble). 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  clay  ceramics  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  because  it  does  not  meet  any  of 
the  above  criteria.  Consequently,  today's 
final  clay  ceramics  rule  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  final  rules  will 
be  submitted  for  approval  to  OMB  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  EPA  has  prepared  an  Information 
Collection  Request  (ICR)  docvunent  for 
each  of  the  rules  (ICR  No.  2022.01  for 
BSCP  manufacturing  and  ICR  No. 
2023.01  for  clay  ceramics 
manufactiuing),  and  a  copy  of  either 
document  may  be  obtained  from  Susan 
Auby  by  mail  at  Office  of  Enviromnental 
Information,  Collection  Strategies 
Division  (2822T).  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  You  may  also  download  a 
copy  off  the  Internet  at  http:// 


www.epa.gov/icr.  The  information 
requirements  are  not  enforceable  until 
OMB  approves  them. 

The  imormation  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA's  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

Today's  final  BSCP  rule  will  not 
require  any  notifications  or  reports 
beyond  those  required  by  the  NESHAP 
General  Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  assure 
compliance. 

With  one  exception,  today's  final  clay 
ceramics  rule  will  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  NESHAP  General 
Provisions.  The  exception  applies  to 
affected  soinces  that  are  subject  to  limits 
on  the  type  of  fuel  used.  In  such  cases, 
the  owner  or  operator  may  use  an 
alternative  fuel  under  certain  conditions 
but  must  submit  a  notification  before 
using  the  alternative  fuel  and  must 
report  on  alternative  fuel  use  after 
terminating  use  of  the  alternative  fuel. 
The  recordkeeping  requirements  require 
only  the  specific  information  needed  to 
assure  compliance. 

The  annual  monitoring,  reporting,  and 
recordkeeping  binden  for  the  collection 
of  information  required  by  today's  final 
BSCP  manufacturing  rule  (averaged  over 
the  first  3  years  after  the  effective  date 
of  the  final  rule)  is  estimated  to  be 
17,471  labor  hours  per  year  at  a  total 
annual  l^bor  cost  of  $900,328.  This 
biu-den  estimate  includes  a  one-time 
submission  of  an  OM&M  plan;  one-time 
submission  of  a  SSMP,  with  immediate 
reports  for  any  event  when  the 
procediu^s  in  the  plan  were  not 
followed;  semiannual  compliance 
reports;  maintenance  inspections; 
notifications;  and  recordkeeping.  Total 
annualized  capital/startup  costs 
associated  with  the  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  are  estimated  at  $115,111,  writh 
operation  and  maintenance  costs  of 
$4,853/yT. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  the  collection 
of  information  required  by  today's  final 
clay  ceramics  manufactimng  rule 
(averaged  over  the  first  3  years  after  the 


effective  date  of  the  final  rule)  is 
estimated  to  be  185  labor  hours  per  year 
at  a  total  aimual  labor  cost  of  $9,533. 
This  burden  estimate  includes  a  one- 
time submission  of  an  OM&M  plan;  one- 
time submission  of  a  SSMP,  with 
immediate  reports  for  any  event  when 
the  procedures  in  the  plan  were  not 
followed;  semiannual  compliance 
reports;  maintenance  inspections; 
notifications;  and  recordkeeping.  Total 
annualized  capital/startup  costs 
associated  with  the  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  are  estimated  at  $1,824,  with 
operation  and  maintenance  costs  of 
$358/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  OMB  control  numbers  for  the 
information  collection  requirements  in 
the  final  rules  will  be  listed  in  an 
amendment  to  40  CFR  part  9  in  a 
subsequent  Federal  Register  document 
after  OMB  approves  the  ICRs. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  action.  After  considering  the 
economic  impacts  of  today's  final  rule 
on  small  entities  in  the  two  source 
categories,  the  EPA  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although 
today's  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  we 
have  nonetheless  tried  to  minimize  the 
impact  of  the  final  rule  on  small 
entities.  For  both  the  BSCP 
manufactiu-ing  and  clay  ceramics 
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manufacturing  source  categories,  we 
exercised  flexibility  in  minimizing 
impacts  on  small  entities  through 
subcategorization  of  tunnel  kilns  by 
size,  which  still  benefits  the 
environment  by  requiring  greater 
emissions  reductions  from  the  larger 
kilns.  In  addition,  for  the  BSCP 
manufacturing  source  category,  we 
contacted  the  small  entities  estimated  to 
incur  impacts  in  excess  of  1  percent  of 
sales  to  explain  the  rule's  regulatory 
approach,  as  well  as  a  potential 
alternative  to  installing  an  APCD. 
Facilities  with  existing  tunnel  kilns 
operating  at  or  near  10  tph  could  accept 
a  permit  condition  that  restricts  kiln 
production  to  less  than  10  tph  and, 
therefore,  places  the  kiln  in  the 
subcategory  imaffected  by  the  standards 
for  existing  kilns. 

For  purposes  of  assessing  the  impact 
of  today's  action  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  according  to  Small  Business 
Administration  (SBA)  size  standards;  (2) 
a  small  governmental  jiu-isdiction  that  is 
a  government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  following  two 
sections  provide  descriptions  of  the 
small  business  assessments  for  the  two 
categories  of  som-ces  addressed  by 
today's  action. 

1.  Brick  and  Structural  Clay  Products 
(BSCP)  Manufacturing 

Small  Business  Administration  size 
standards  for  BSCP  manufactiu-ing,  by 
NAICS  code,  are  shovra  in  Table  2  of 
this  preamble. 

Table    2.— Small    Business    Size 
Standards  for  BSCP 

Manufacturing 


NAICS  code 


327121 
327122 
327123 
327125 
327993 


Size  stand- 
ard, number 

of 
employees 


500 
500 
500 
750 
750 


We  have  determined  that  76  of  the  89 
companies  owning  BSCP  manufactiu-ing 
facilities  are  small  businesses.  Although 
small  businesses  represent  86  percent  of 
the  companies  within  the  source 
category,  they  are  expected  to  incur 
about  21  percent  of  the  total  industry 
engineering  compliance  costs  of  $24 
million.  Additionally,  61  of  the  76  small 


businesses  will  incur  no  costs.  Under 
the  final  rule,  we  estimate  that  three 
small  firms  in  this  source  category  may 
experience  an  impact  less  1  percent  of 
sales,  nine  small  firms  in  this  source 
category  may  experience  an  impact 
between  1  percent  and  3  percent  of 
sales,  and  3  small  businesses  (or  20 
percent)  may  experience  an  impact 
greater  than  3  percent  of  sales. 

We  also  conducted  an  economic 
impact  analysis  that  accounted  for  firm 
behavior  to  provide  an  estimate  of  the 
facility  and  market  impacts  of  the 
proposed  rule.  The  analysis  projected 
that  of  the  189  facilities  in  this  source 
category,  two  facilities  are  at  risk  of 
closiire.  Neither  of  these  facilities  is 
owned  by  a  small  business.  The  median 
compliance  cost  is  below  1  percent  of 
sales  for  both  small  and  large  firms 
affected  by  the  proposed  rule  (0.0  and 
0.1  percent  for  smdl  and  large  firms, 
respectively). 

Fifteen  new  BSCP  manufacturing 
sources  are  projected  to  be  constructed 
during  the  five  years  after  promulgation 
of  the  rule.  Industry  compliance  costs 
associated  with  these  sources  are 
anticipated  to  be  less  than  0.6  percent 
of  the  BSCP  manufacturing  industry's 
value  of  shipments.  According  to  the 
new  soiuce  economic  impact  analysis, 
three  to  six  of  these  new  sources  may  be 
delayed  in  coming  on-line  due  to  the 
compliance  costs  they  would  face.  We 
cannot  determine  with  certainty 
whether  these  new  sources  will  be  built 
by  large  or  small  companies.  Regardless, 
impacts  at  the  company  level  are  not 
expected  to  be  significant  for  a 
substantial  niunber  of  small  entities. 

2.  Clay  Ceramics  Manufacturing 

Small  Business  Administration  size 
standards  for  clay  ceramics 
manufacturing,  by  NAICS  code,  are 
shown  in  Table  3  of  this  preamble. 

Table  3.— Small  Business  Size 
Standards  for  Clay  Ceramics 
Manufacturing 


NAICS  code 

Size  stand- 
ard, number 

of 
employees 

326191 

500 

327111 

750 

327112  . 

500 
500 

327122  . 

327123  . 

500 

327125  

335121  

750 
500 

421220  

100 

421320  . 

\ 

100 

The  EPA  identified  13  of  the  29 
companies  owning  clay  ceramics 


manufacturing  facilities  as  s^all 
businesses.  Because  the  clay  ceramics 
manufacturing  final  rule  does  not 
include  emissions  limits  for  existing 
kilns  and  includes  only  a  work  practice 
standard  that  requires  that  existing  kilns 
are  fired  with  natural  gas,  a  firm's 
existing  kilns  will  be  minimally 
impacted  by  the  final  rule.  One  new 
sanitaryware  manufacturing  source  is 
projected  to  be  constructed  in  the  first 
five  years  following  promulgation  of  the 
rule.  Industry  compliance  costs 
associated  with  this  source  are  expected 
to  be  less  than  0.1  percent  of  industry 
value  of  shipments  for  the  sanitaryware 
industry  segments.  No  level  of  cost-to- 
sales  for  the  new  sanitaryware 
manufacturing  source  could  be 
developed  due  to  the  diversity  of 
product  types  produced.  Thus,  new  clay 
ceramics  manufacturing  sources  are 
expected  to  face  positive  compliance 
costs;  however,  we  cannot  determine 
with  certainty  whether  these  sources 
will  be  built  by  large  or  small 
companies.  Regardless,  impacts  at  the 
company  level  are  not  expected  to  be 
significant  for  a  substantial  number  of 
small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
vwitten  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
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under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
ofBcials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
final  rules  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  The 
total  aimual  cost  for  today's  final  BSCP 
rule  for  any  1  year  is  estimated  at  $24 
million.  The  total  annual  cost  for 
today's  final  clay  ceramics  rule  for  any 
1  year  is  estimated  at  $9,500.  Thus, 
today's  final  rules  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  today's  final  rules 
contain  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  because  they  contain 
no  regulatory  requirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Therefore,  today's  final 
rules  are  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

E.  Executive  Order  13132.  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  EPA  consults  with  State  and 


local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

If  EPA  complies  oy  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
piior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  it  must  include  a  certification 
from  EPA's  Federalism  Official  stating 
that  EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  manner. 

Today's  final  rules  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments,  and  the  final  rule 
requirements  will  not  supercede  State 
regulations  that  are  more  stringent. 
Thus,  the  requirements  of  Executive 
Order  13132  do  not  apply  to  the  final 
rules. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  6,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensiu'e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  rules  do  not  have  tribal 
implications.  They  will  not  have 
substcmtial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 


No  tribal  governments  are  known  to 
own  or  operate  BSCP  or  clay  ceramics 
manufacturing  facilities.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  final  rules. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health  &• 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  the 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  Today's  final  rules 
are  not  subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

Executive  Order  13211  (66  FR  28355. 
May  22,  2001)  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  a  Statement  of  Energy  Effects  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action."  Today's  final 
clay  ceramics  manufacturing  rule  is  not 
subject  to  Executive  Order  13211 
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because  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
Although  today's  final  BSCP  rule  is 
considered  to  be  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  a  "significant  energy  action" 
because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The  basis 
for  the  determination  is  as  follows. 

Today's  final  BSCP  rule  affects 
niianufacturers  in  the  BSCP  (NAICS 
327121),  extruded  tile  (NAICS  327122), 
and  other  structural  clay  products 
(NAICS  327123)  industries.  There  is  no 
crude  oil,  fuel,  or  coal  production  from 
these  industries.  Hence,  there  is  no 
direct  effect  on  such  energy  production 
related  to  implementation  of  the  BSCP 
rule.  In  fact,  as  previously  mentioned  in 
this  preamble,  there  will  be  an  increase 
in' energy  consumption,  and  hence  an 
iiicrease  in  energy  production,  resulting 
from  installation  of  APCD  likely  needed 
for  sources  to  meet  the  requirements  of 
the  final  BSCP  rule.  This  increase  in 
energy  consumption  is  equal  to 
approximately  27  million  kilowatt- 
hours/year  (kWh/yr)  for  electricity.  The 
electricity  increase  is  considered 
negligible,  equivalent  to  0.0007  percent 
o(f  1999  U.S.  electricity  production.'' 
ithere  is  no  expected  increase  in  natural 
gas  consumption.  It  should  be  noted, 
however,  that  the  estimated  decrease  in 
BSCP  production  resulting  from 
producer's  and  consumer's  reactions  to 
the  final  BSCP  rule  will  offset  this  effect 
on  such  energy  production.  It  is  likely 
that  the  output  reduction  in  the 
industries  will  lead  to  less  energy  use  by 
these  industries  and  thus  some 

Tduction  in  overall  energy  production. 
Given  the  negligible  change  in  energy 
consumption  resulting  from  the  final 
BSCP  rule,  we  do  not, expect  any  price 
i^rease  for  any  energy  type.  The  cost  of 
energy  distribution  should  not  be 
affected  by  the  final  BSCP  rule  at  all 
since  the  final  rule  does  not  affect 
energy  distribution  facilities.  Finally, 
with  changes  in  net  exports  being  a 
minimal  percentage  of  domestic  output 
from  the  affected  industries,  there  will 
faje  only  a  negligible  change  in 
international  trade,  and  hence  in 
dependence  on  foreign  energy  supplies. 
No  other  adverse  outcomes  are  expected 
tt)  occur  with  regards  to  energy  supplies. 

Therefore,  we  conclude  that  today's 
final  BSCP  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 


I  ♦U.S.  Department  of  Energy.  Energy  Information 
Administration.  Annual  Energy  Review,  End-Use 
Eiergy  Consumption  for  1998.  Located  on  the 
Ii ifemet  at  http://wvi-H.eia.doe.gov. 


I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  EPA  to 
use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volunt«iry 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedines, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  Nl'lAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

The  final  rules  involve  technicad 
standards.  The  EPA  cites  the  following 
standards  in  the  final  rules:  EPA 
Methods  1,  lA,  2,  2A,  2C,  2D,  2F,  2G. 
3,  4,  5,  22,  26,  26A,  and  320  of  40  CFR 
part  60,  appendix  A.  Consistent  with  the 
NTTAA,  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods.  No 
applicable  voluntary'  consensus 
standards  were  identified  for  EPA 
Methods  lA,  2A,  2D,  2F,  20,  and  22. 
The  search  and  review  results  have  been 
documented  and  are  in  the  dockets  for 
the  final  rules. 

The  search  for  emissions 
measurement  procedures  identified  1 1 
volimtary  consensus  standards.  The 
EPA  determined  that  eight  of  these  11 
standards  identified  for  measuring 
emissions  of  the  HAPs  or  surrogates 
subject  to  emission  standards  in  the 
final  rules  were  impractical  alternatives 
to  EPA  test  methods  for  the  purposes  of 
the  final  rules.  Therefore,  EPA  does  not 
intend  to  adopt  these  standards  at  this 
time.  The  reasons  for  this  determination 
for  the  11  methods  are  discussed  in  the 
dockets  for  the  final  rules. 

Two  of  the  1 1  volimtary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  review  was 
conducted  for  the  purposes  of  the  final 
rules  because  they  are  under 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possiblv  1);  and 
ASME/BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters,"  for  EPA 
Method  2. 

In  response  to  public  comments 
received,  we  considered  and  decided  to 
include  EPA  Method  320  as  an  option 
for  measuring  HF  and  HCl.  The 


volimtary  consensus  standard  ASTM    • 
D6348-98,  "Determination  of  Gaseous 
Compounds  by  Extractive  Direct 
Interface  Fourier  Transform  (FTIR) 
Spectroscopy,"  has  been  reviewed  by 
the  EPA  as  a  potential  alternative  to 
EPA  Method  320.  Suggested  revisions  to 
ASTM  D6348-98  that  would  allow  the 
EPA  to  accept  ASTM  D6348-98  as  an 
acceptable  alternative  were  sent  to 
ASTM  by  the  EPA.  The  ASTM 
Subcommittee  D22-03  is  currently 
undertaking  a  revision  of  ASTM  D6348- 
98.  Because  of  this,  we  are  not  citing 
this  standard  as  an  acceptable 
alternative  for  EPA  Method  320  in  the 
final  rules  today.  However,  upon 
successful  AS'TM  balloting  and 
demonstration  of  technical  equivalency 
with  the  EPA  FTIR  methods,  the  revised 
ASTM  standard  could  be  incorporated 
by  reference  for  EPA  regulatory 
applicability.  In  the  interim,  facilities 
have  the  option  to  request  ASTM 
D6348-98  as  an  alternative  test  method 
under  40  CFR  63.7(f)  and  40  CFR  63.8(f) 
on  a  case-by-case  basis. 

Table  3  of  the  final  BSCP  rule  and 
Table  4  of  the  final  clay  ceramics  rule 
list  the  EPA  testing  methods  included  in 
the  rules.  Under  40  CFR  63.7(f)  and  40 
CFR  63.8(f),  a  source  may  apply  to  EPA 
for  permission  to  use  alternative  test 
methods  or  alternative  monitoring 
requirements  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  today's  final 
rules  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rules  in  the  Federal 
Register.  Neither  of  today's  rules  are 
"major  rules"  as  defined  by  5  U.S.C. 
804(2).  The  final  rules  will  be  effective 
on  May  16,  2003. 

List  of  Subiects  in  40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
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Dated:  February  28,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code  of 
the  Federal  Regulations  is  amended  as 
follows: 

PART  6a— [AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

■  2.  Part  63  is  amended  by  adding 
subpart  JJJJJ  to  read  as  follows: 

Subpart  JJJJJ — National  Emission 
Standards  for  Hazardous  Air  Poliutants 
for  Bricic  and  Structural  Clay  Products 
Manufacturing 

Sec. 

What  This  Subpart  Covers 

63.8380    What  is  the  purpose  of  this 

subpart? 
63.8385    Am  I  subject  to  this  subpart? 
63.8390    What  parts  of  my  plant  does  this 

subpart  cover? 
63.8395    When  do  I  have  to  comply  with- 

this  subpart? 

Emission  Limitations 

63.8405    What  emission  limitations  must  I 

meet? 
63.8410    What  are  my  options  for  meeting 

the  emission  limitations? 

General  Compliance  Requirements 

63.8420    What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.8425    What  do  I  need  to  know  about 
operation,  maintenance,  and  monitoring 
plans? 

Testing  and  Initial  Compliance 
Requirements 

63.8435     By  what  date  must  I  conduct 

performance  tests? 
63.8440    When  must  I  conduct  subsequent 

performance  tests? 
63.8445    How  do  I  conduct  performance 

tests  and  establish  operating  limits? 
63.8450    What  are  my  monitoring 

installation,  operation,  and  maintenance 

requirements? 
63.8455    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations? 

Continuous  Compliance  Requirements 

63.8465    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.8470    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Notifications,  Reports,  and  Records 

63.8480    What  notifications  must  I  submit 

and  when? 
63.8485    What  reports  must  I  submit  and 

when? 
63.8490    What  records  must  I  keep? 
63.8495    In  what  form  and  for  how  long 

must  I  keep  my  records? 


Other  Requirements  and  Information 

63.8505    What  parts  of  the  General 

Provisions  apply  to  me? 
63.8510    Who  implements  and  enforces  this 

subpart? 
63.8515     What  deflnitions  apply  to  this 

subpart? 

Tables  to  Subpart  IJJJJ  of  Part  63 

Table  1  to  Subpart  JJJJJ  of  Part  63— 

Emission  Limits 
Table  2  to  Subpart  JJJJJ  of  Part  63— 

Operating  Limits 
Table  3  to  Subpart  JJJJJ  of  Part  63— 

Requirements  for  Performance  Tests 
Table  4  to  Subpart  JJJJJ  of  Part  63— 

Initial  Comj)liance  with  Emission 

Limitations 
Table  5  to  Subpart  JJJJJ  of  Part  63— 

Continuous  Compliance  with 

Emission  Limits  and  Operating 

Limits 
Table  6  to  Subpart  JJJJJ  of  Part  63— 

Requirements  for  Reports 
Table  7  to  Subpart  JJJJJ  of  Part  63— 

ApplicabiHty  of  General  Provisions 

to  Subpart  JjJJJ 

What  This  Subpart  Covers 

§  63.8380    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  limitations  for  hazardous  air 
pollutants  (HAP)  emitted  from  brick  and 
structural  clay  products  (BSCP) 
manufacturing  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 

§  63.8385    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  BSCP  manufacturing 
facility  that  is,  is  located  at,  or  is  part 
of,  a  major  source  of  HAP  emissions 
according  to  the  criteria  in  paragraphs 
(a)  and  (b)  of  this  section. 

(a)  A  BSCP  manufacturing  facility  is 
a  plant  site  that  manufactiu-es  brick 
(including,  but  not  limited  to,  face  brick, 
structural  brick,  and  brick  pavers);  clay 
pipe;  roof  tile;  extruded  floor  and  wall 
tile;  and/or  other  extruded,  dimensional 
clay  products.  Brick  and  structural  clay 
products  manufacturing  facilities 
typically  process  raw  clay  and  shale, 
form  the  processed  materials  into  bricks 
or  shapes,  and  dry  and  fire  the  bricks  or 
shapes. 

(b)  A  major  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  within  a  contiguous 
area  under  common  control  that  emits 
or  has  the  potential  to  emit  any  single 
HAP  at  a  rate  of  9.07  megagrams  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
megagrams  (25  tons)  or  more  per  year. 


§  63.8390    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each 
existing,  new,  or  reconstructed  affected 
soiuce  at  a  BSCP  manufacturing  facility. 

(b)  The  existing  affected  source  is  an 
existing  timnel  kiln  with  a  design 
capacity  equal  to  or  greater  than  9.07 
megagrams  per  hour  (Mg/hr)  (10  tons 
per  hour  (tph))  of  fired  product 
according  to  paragraphs  (b)(1)  through 
(3)  of  this  section.  For  the  remainder  of 
this  subpart,  a  tunnel  kiln  with  a  design 
capacity  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product  will  be 
called  a  large  tunnel  kiln,  and  a  tuimel 
kiln  with  a  design  capacity  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  will 
be  called  a  small  tunnel  kiln. 

(1)  For  existing  tuimel  kilns  that  do 
not  have  sawdust  dryers,  the  kiln 
exhaust  process  stream  (i.e.,  the  only 
process  stream)  is  subject  to  the 
requirements  of  this  subpart. 

(2)  For  existing  tunnel  kilns  that 
ducted  exhaust  to  sawdust  dryers  prior 
to  Jxdy  22,  2002,  only  the  kiln  exhaust 
process  stream  (i.e.,  the  process  stream 
that  exhausts  directly  to  the  atmosphere 
or  to  an  air  pollution  control  device 
(APCD))  is  subject  to  the  requirements 
of  this  subpart.  As  such,  any  process 
stream  that  is  ducted  to  a  sawdust  dryer 
is  not  subject  to  these  requirements. 

(3)  For  existing  timnel  kilns  that  first 
ducted  exhaust  to  sawdust  dryers  on  or 
after  July  22,  2002,  all  of  the  exhaust 
{i.e.,  all  process  streams)  is  subject  to  the 
requirements  of  this  subpart. 

(c)  An  existing  small  ttinnel  kiln 
whose  design  capacity  is  increased  such 
that  it  is  equal  to  or  greater  than  9.07 
Mg/hr  (10  tph)  of  fired  product  iS 
subject  to  the  requirements  of  this 
subpart. 

(d)  An  existing  tunnel  kiln  with  a 
federally  enforceable  permit  condition 
that  restricts  kiln  operation  to  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product  on 
a  12-month  rolling  average  basis  is  not 
subject  to  the  requirements  of  this 
subpart. 

(e)  Each  new  or  reconstructed  tunnel 
kiln  is  an  affected  source  regardless  of 
design  capacity.  All  process  streams 
from  each  new  or  reconstructed  timnel 
kiln  are  subject  to  the  requirements  of 
this  subpart. 

(f)  Kilns  that  are  used  exclusively  for 
research  and  development  (R&D)  and 
are  not  used  to  manufacture  products 
for  commercial  sale,  except  in  a  de 
minimis  manner,  are  not  subject  to  the 
requirements  of  this  subpart. 

(g)  Kilns  that  are  used  exclusively  for 
setting  glazes  on  previously  fired 
products  are  not  subject  to  the 
requirements  of  this  subpart. 
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(h)  A  source  is  a  new  affected  source 
if  construction  of  the  affected  source 
began  after  July  22,  2002,  and  you  met 
the  applicability  criteria  at  the  time  you 
began  construction. 

(i)  An  affected  source  is  reconstructed 
if  you  meet  the  criteria  as  defined  in 
§63.2,  except  as  provided  in  paragraphs 
(i)(l)  and  (i)(2)  of  this  section. 

(1)  It  is  not  technologically  and 
economically  feasible  for  an  existing 
small  timnel  kiln  whose  design  capacity 
is  increased  such  that  it  is  equal  to  or 
greater  than  9.07  Mg/hr  (10  tph)  of  fired 
product  to  meet  the  relevant  standards 
(i.e.,  new  source  maximum  achievable 
control  technology  (MACT))  by 
retrofitting  vdth  a  dry  lime  injection 
fabric  filter  (DIFF),  diy  lime  scrubber/ 
f^ric  filter  (DLS/FF),  or  wet  scrubber 
(WS). 

(2)  It  is  not  technologically  and 
economically  feasible  for  an  existing 
lai^e  dry  limestone  adsorber  (DLA)- 
controUed  kiln  to  meet  the  relevant 
standards  by  retrofitting  with  a  DIFF, 
DLS/FF,  or  WS. 

(j)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§  63.8395    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  If  the  initial  startup  of  your 
affected  soiut:e  is  before  May  16,  2003, 
then  you  must  comply  with  the 
applicable  emission  limitations  in 
Tables  1  and  2  to  this  subpart  no  later 
than  May  16,  2003. 

(2)  If  the  initial  startup  of  your 
affected  source  is  after  May  16,  2003, 
then  you  must  comply  with  the 
applicable  emission  limitations  in 
Tables  1  and  2  to  this  subpart  upon 
initial  startup  of  your  affected  source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
applicable  emission  limitations  in 
Tables  1  and  2  to  this  subpart  no  later 
than  May  16,  2003. 

(c)  ff  you  have  an  existing  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  HAP,  you  must  be  in 
compliance  with  this  subpart  according 
to  paragraphs  (c)(1)  and  (2)  of  this 
section. 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a  new 
reconstructed  source  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  All  other  parts  of  the  existing 
facility  must  be  in  compliance  with  this 
subpart  by  3  years  after  the  date  the  area 
source  becomes  a  major  source. 


(d)  If  you  have  a  new  area  source  (i.e., 
an  area  source  for  which  construction  or 
reconstruction  commenced  after  July  22, 
2002)  that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  HAP,  you  must  be  in 
compliance  with  this  subpart  upon 
initial  startup  of  your  affected  source  as 
a  major  source. 

(e)  You  must  meet  the  notification 
requirements  in  §  63.8480  according  to 
the  schedule  in  §  63.8480  and  in  40  CFR 
peirt  63,  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
emission  limitations  in  this  subpart. 

Emission  Limitadons 

§  63.8405    What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

(b)  You  must  meet  each  operating 
limit  in  Table  2  to  this  subpart  that 
applies  to  you. 

§  63.841 0    What  are  my  options  for  meeting 
the  emission  limitations? 

To  meet  the  emission  limitations  in 
Tables  1  and  2  to  this  subpart,  you  must 
use  one  or  more  of  the  options  listed  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  Emissions  control  system.  Use  an 
emissions  capture  and  collection  system 
cmd  an  APCD  and  demonstrate  that  the 
resulting  emissions  or  emissions 
reductions  meet  the  emission  limits  in 
Table  1  to  this  subpart,  and  that  the 
capture  and  collection  system  and 
APCD  meet  the  applicable  operating 
limits  in  Table  2  to  this  subpart. 

(b)  Process  changes.  Use  low-HAP 
raw  materials  or  implement 
manufacturing  process  changes  and 
demonstrate  that  the  resulting  emissions 
or  emissions  reductions  meet  the 
emission  limits  in  Table  1  to  this 
subpart. 

General  Compliance  Requirements 

§  63.8420    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  in  this  subpart  at  all 
times,  except  during  periods  of  startup, 
shutdown,  and  malfunction  and  during 
periods  of  routine  control  device 
maintenance  as  specified  in  paragraph 
(e)  of  this  section. 

(b)  Except  as  specified  in  paragraph 
(e)  of  this  section,  you  must  always 
operate  and  maintain  your  affected 
source,  including  air  pollution  control 
and  monitoring  equipment,  according  to 
the  provisions  in  §  63.6(e)(l)(i).  During 
the  period  between  the  compliance  date 


specified  for  your  affected  source  in 
§  63.8395  and  the  date  upon  which 
continuous  monitoring  systems  (CMS) 
(e.g.,  continuous  parameter  monitoring 
systems)  have  been  installed  and 
verified  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(c)  You  must  develop  and  implement 
a  vn-itten  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

(d)  You  mu^t  prepare  and  implement 
a  written  operation,  maintenance,  and 
monitoring  (OM&M)  plan  according  to 
the  requirements  in  §  63.8425. 

(e)  If  you  own  or  operate  an  affected 
kiln  and  must  perform  routine 
maintenance  on  the  control  device  for 
that  kiln,  you  may  bypass  the  kiln 
control  device  and  continue  operating 
the  kiln  upon  approval  by  the 
Adirunistrator  provided  you  satisfy  the 
conditions  listed  in  paragraphs  (e)(1) 
through  (5)  of  this  section. 

(1)  You  must  request  a  routine  control 
device  maintenance  exemption  from  the 
Administrator.  Yom  request  must  justify 
the  need  for  the  routine  maintenance  on 
the  control  device  and  the  time  required 
to  accomplish  the  maintenance 
activities,  describe  the  maintenance 
activities  and  the  frequency  of  the 
maintenance  activities,  explain  why  the 
maintenance  cannot  be  accomplished 
during  kiln  shutdowns,  describe  how 
you  plan  to  minimize  emissions  to  the 
greatest  extent  possible  during  the 
maintenance,  and  provide  any  other 
documentation  required  by  the 
Administrator. 

(2)  The  routine  control  device 
maintenance  exemption  must  not 
exceed  4  percent  of  the  annual  operating 
uptime  for  each  kiln. 

(3)  The  request  for  the  routine  control 
device  maintenance  exemption,  if 
approved  by  the  Administrator,  must  be 
incorporated  by  reference  in  and 
attached  to  the  affected  source's  title  V 
permit. 

(4)  You  must  minimize  HAP 
emissions  during  the  period  when  the 
kiln  is  operating  and  the  control  device 
is  offline. 

(5)  You  must  minimize  the  time 
period  during  which  the  kiln  is 
operating  and  the  control  device  is 
offline. 

(f)  You  must  be  in  compliance  with 
the  provisions  of  subpart  A  of  this  part, 
except  as  noted  in  Table  7  to  this 
subpart. 
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§63.8425    What  do  I  need  to  know  about 
operation,  maintenance,  and  monitoring 
plans? 

(a)  You  must  prepare,  implement,  and 
revise  as  necessary  an  OM&M  plan  that 
includes  the  information  in  paragraph 
(b)  of  this  section.  Yovu'  OM&M  plan 
must  be  available  for  inspection  by  the 
permitting  authority  upon  request. 

(b)  Your  OM&M  plan  must  include,  as 
a  minimum,  the  information  in 
paragraphs  (b)(1)  through  (13)  of  this 
section. 

(1)  Each  process  and  APCD  to  be 
monitored,  the  type  of  monitoring 
device  that  will  be  used,  and  the 
operating  parameters  that  will  be 
monitored. 

(2)  A  monitoring  schedule  that 
specifies  the  frequency  that  the 
parameter  values  will  be  determined 
and  recorded. 

(3)  The  limits  for  each  parameter  that 
represent  continuous  compliance  with 
the  emission  limitations  in  §63.8405. 
The  limits  must  be  based  on  values  of 
the  monitored  parameters  recorded 
during  performance  tests. 

(4)  Procedures  for  the  proper 
operation  and  routine  and  long-term 
maintenance  of  each  APCD,  including  a 
maintenance  and  inspection  schedule 
that  is  consistent  with  the 
manufactiirer's  recommendations. 

(5)  Procediues  for  installing  the  CMS 
sampling  probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  process  imit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  APCD). 

(6)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system. 

(7)  Continuous  monitoring  system 
performance  evaluation  procedures  and 
acceptance  criteria  (e.g.,  calibrations). 

(8)  Procedures  for  the  proper 
operation  and  maintenance  of 
monitoring  equipment  consistent  with 
the  requirements  in  §§  63.8450  and 
63.8(c)(1),  (3),  (4)(ii).  (7).  and  (8). 

(9)  Continuous  monitoring  system 
data  quality  assurance  procedures 
consistent  with  the  requirements  in 
§  63.8(d). 

(10)  Continuous  monitoring  system 
recordkeeping  and  reporting  procedures 
consistent  with  the  requirements  in 
§63.10(c),  (e)(1),  and  (e)(2)(i). 

(11)  Procedures  for  responding  to 
operating  parameter  deviations, 
including  the  procedures  in  paragraphs 
(b)(ll){i)  through  (iii)  of  this  section. 

(i)  Procedures  for  determining  the 
cause  of  the  operating  parameter 
deviation. 


(ii)  Actions  for  correcting  the 
deviation  and  returning  the  operating 
parameters  to  the  allowable  limits. 

(iii)  Procediu-es  for  recording  the 
times  that  the  deviation  began  and 
ended  and  corrective  actions  were 
initiated  and  completed. 

(12)  Procedures  for  keeping  records  to 
dociunent  compliance. 

(13)  If  you  operate  an  affected  kiln 
and  you  plan  to  take  the  kiln  control 
device  out  of  service  for  routine 
maintenance,  as  specified  in 

§  63.8420(e),  the  procedures  specified  in 
paragraphs  (b)(13)(i)  and  (ii)  of  this 
section. 

(i)  Procedures  for  minimizing  HAP 
emissions  fi^om  the  kiln  during  periods 
of  routine  maintenance  of  the  kiln 
control  device  when  the  kiln  is 
operating  and  the  control  device  is 
offline. 

(ii)  Procedures  for  minimizing  the 
duration  of  any  period  of  routine 
maintenance  on  the  kiln  cqptrol  device 
when  the  kiln  is  operating  and  the 
control  device  is  offline. 

(c)  Changes  to  the  operating  limits  in 
your  OM&M  plan  require  a  new 
performance  test.  If  you  are  revising  an 
operating  limit  parameter  value,  you 
must  meet  the  requirements  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  Submit  a  notification  of 
performance  test  to  the  Administrator  as 
specified  in  §  63.7(b). 

(2)  After  completing  the  performance 
tests  to  demonstrate  that  compliance 
with  the  emission  limits  can  be 
achieved  at  the  revised  operating  limit 
parameter  value,  you  must  submit  the 
performance  test  results  and  the  revised 
operating  limits  as  part  of  the 
Notification  of  Compliance  Status 
required  under  §  63.9(h). 

(d)  If  you  are  revising  the  inspection 
and  maintenance  procedures  in  your 
OM&M  plan,  you  do  not  need  to 
conduct  a  new  performance  test. 

Testing  and  Initial  Compliance 
Requirements 

§  63.8435    By  what  date  must  I  conduct 
performance  tests? 

You  must  conduct  performance  tests 
within  180  calendar  days  after  the 
compliance  date  that  is  specified  for 
your  som-ce  in  §63.8395  and  according 
to  the  provisions  in  §  63.7(a)(2). 

§  63.8440    When  must  I  conduct 
sut)sequent  performance  tests? 

(a)  You  must  conduct  a  performance  ' 
test  before  renewing  yom-  40  CFR  part 
70  operating  permit  or  at  least  every  5 
years  following  the  initial  performance 
test. 

(b)  You  must  conduct  a  performance 
test  when  you  want  to  change  the 


parameter  value  for  any  operating  limit 
specified  in  your  OM&M  plan. 

§  63.8445    How  do  I  conduct  performance 
tests  and  establish  operating  limits? 

(a)  You  must  conduct  each 
performance  test  in  Table  3  to  this 
subpart  that  applies  to  you. 

(b)  Before  conducting  the  performance 
test,  you  must  install  and  calibrate  all 
monitoring  equipment. 

(c)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7  and  under  the 
specific  conditions  in  Table  3  to  this 
subpart. 

(d)  You  must  test  while  operating  at 
the  maximum  production  level. 

(e)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §  63.7(e)(1). 

(f)  You  must  conduct  at  least  three 
separate  test  runs  for  each  performance 
test  required  in  this  section,  as  specified 
in  §  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(g)  You  must  use  the  data  gathered 
during  the  performance  test  and  the 
equations  in  paragraphs  (g)(1)  and  (2)  of 
this  section  to  determine  compliance 
with  the  emission  limitations. 

(1)  To  determine  compliance  with  the 
production-based  hydrogen  fluoride 
(HF),  hydrogen  chloride  (HCl),  and 
particulate  matter  (PM)  emission  limits 
in  Table  1  to  this  subpart,  you  must 
calculate  your  mass  emissions  per  unit 
of  production  for  each  test  run  using 
Equation  1  of  this  section: 


MP  =  — 
P 


(Eq.  1) 


Where: 
MP=mass  per  unit  of  production, 
kilograms  (pounds)  of  pollutant  per 
megagram  (ton)  of  fired  product 
ER=mass  emission  rate  of  pollutant 
(HF,  HCl,  or  PM)  during  each 
performance  test  run,  kilograms 
(pounds)  per  hour 
P=production  rate  during  each 
performance  test  run,  megagrams 
(tons)  of  fired  product  per  hour. 
(2)  To  determine  compliance  with  the 
percent  reduction  HF  and  HCl  emission 
limits  in  Table  1  to  this  subpart,  you 
must  calculate  the  percent  reduction  for 
each  test  run  using  Equation  2  of  this 
section: 

PR  =  -^^^^(100)  (Eq.2) 

Where: 

PR=percent  reduction,  percent 
ERi=mass  emission  rate  of  specific 
HAP  (HF  or  HCl)  entering  the 
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AI*CD,  kilograms  (pounds)  per  hour 
ERo=mass  emission  rate  of  specific 
HAP  (HF  or  HCl)  exiting  the  APCD, 
kilograms  (pounds)  per  hour, 
(h)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you  as 
specified  in  Table  3  to  this  subpart. 

(i)  For  each  affected  kiln  that  is 
equipped  with  an  APCD  that  is  not 
addressed  in  Table  2  to  this  subpart  or 
that  is  using  process  changes  as  a  means 
of  meeting  the  emission  limits  in  Table 
1  to  this  subpart,  you  must  meet  the 
requirements  in  §  63.8(f)  and  paragraphs 
(i)(l)  and  (2)  of  this  section. 

(1)  Submit  a  request  for  approval  of 
alternative  monitoring  procedures  to  the 
Administrator  no  later  than  the 
notification  of  intent  to  conduct  a 
performance  test.  The  request  must 
contain  the  information  specified  in 
paragraphs  (i)(l)(i)  through  (iv)  of  this 
section. 

(i)  A  description  of  the  alternative 
APCD  or  process  changes. 

(ii)  The  type  of  monitoring  device  or 
ptocedure  that  will  be  used. 

i(iii)  The  operating  parameters  that 
will  be  monitored. 

(iv)  The  fi^quency  that  the  operating 
parameter  values  will  be  determined 
and  recorded  to  establish  continuous 
compliance  with  the  operating  limits. 

(2)  Establish  site-specific  operating 
limits  during  the  performance  test  based 
on  the  information  included  in  the 
approved  alternative  monitoring 
procedures  request  and,  as  applicable, 
as  specified  in  Table  3  to  this  subpart. 

§  63.8450    What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  You  must  install,  operate,  and 
maintain  each  CMS  according  to  your 
OM&M  plan  and  the  requirements  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Conduct  a  performance  evaluation 
of  each  CMS  according  to  your  OM&M 
plan. 

(2)  The  CMS  must  complete  a 
minimiun  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  To 
have  a  valid  hour  of  data,  you  must  have 
at  least  three  of  four  equally  spaced  data 
values  (or  at  least  75  percent  if  you 
collect  more  than  tour  data  values  per 
hour)  for  that  hour  (not  including 
startup,  shutdown,  malfunction,  out-of- 
control  periods,  or  periods  of  routine 
control  device  maintenance  covered  by 
a  routine  control  device  maintenance 
exemption  as  specified  in  §  63.8420(e)). 

(3)  Determine  and  record  the  3-hom- 
block  averages  of  all  recorded  readings, 
calculated  after  every  3  hours  of 
operation  as  the  average  of  the  previous 


3  operating  hours.  To  calculate  the 
average  for  each  3-hour  average  period, 
you  must  have  at  least  75  percent  of  the 
recorded  readings  for  that  period  (not 
including  startup,  shutdown, 
malfunction,  out-of-control  periods,  or 
periods  of  routine  control  device 
maintenance  covered  by  a  routine 
control  device  maintenance  exemption 
as  specified  in  §  63.8420(e)). 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(5)  At  all  times,  maintain  the 
monitoring  equipment  including,  but 
not  limited  to,  maintaining  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(b)  For  each  liquid  flow  measiu^ment 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
paragraphs  (b)(1)  through  (3)  of  this 
section. 

(1)  Locate  the  flow  sensor  in  a 
position  that  provides  a  representative 
flowrate. 

(2)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  liquid  flov\rrate. 

(3)  At  least  semiannually,  conduct  a 
flow  sensor  calibration  check. 

(c)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
paragraphs  (c)(1)  through  (7)  of  this 
section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
measurement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(4)  Check  the  pressure  tap  daily  to 
ensiu'e  that  it  is  not  plugged. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  conduct 
calibration  checks  or  install  a  new 
pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  For  each  pH  measiu^ment  device, 
you  must  meet  the  requirements  in 
paragraphs  (a)(1)  through  (5)  and 
paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative    • 
measurement  of  pH. 


(2)  Ensure  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measiu^d. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(e)  For  each  bag  leak  detection  system, 
you  must  meet  the  requirements  in 
paragraphs  (e)(1)  through  (11)  of  this 
section. 

(1)  Each  triboelectric  bag  leak 
detection  system  must  be  installed, 
calibrated,  operated,  and  maintained 
according  to  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  (EPA-454/R-98- 
015,  September  1997).  This  dociunent  is 
available  from  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA);  Office  of 
Air  Quality  Planning  and  Standards; 
Emissions,  Monitoring  and  Analysis 
Division;  Emission  Measurement  Center 
(MD-19),  Research  Triangle  Park,  NC 
27711.  This  document  is  also  available 
on  the  Technology  Transfer  Network 
(TTN)  under  Emission  Measurement 
Center  Continuous  Emission 
Monitoring.  Other  types  of  bag  leak 
detection  systems  must  be  installed, 
operated,  calibrated,  and  maintained  in 
a  manner  consistent  with  the 
manufacturer's  written  specifications 
and  recommendations. 

(2)  The  bag  leak  detection  system 
must  be  certified  by  the  memufacturer  to 
be  capable  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(3)  The  bag  leak  detection  system    " 
sensor  must  provide  an  output  of 
relative  PM  loadings. 

(4)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
continuously  record  the  output  signal 
from  the  sensor. 

(5)  The  bag  leak  detection  system 
must  be  equipped  with  an  audible  alarm 
system  that  will  sound  automatically 
when  an  increase  in  relative  PM 
emissions  over  a  preset  level  is  detected. 
The  alarm  must  be  located  where  it  is 
easily  heard  by  plant  operating 
personnel. 

(6)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detector  must  be 
installed  in  each  baghouse  compartment 
or  cell. 

(7)  For  negative  pressure  or  induced 
air  fabric  filters,  the  bag  leak  detector 
must  be  installed  downstream  of  the 
fabric  filter. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 
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(9)  The  baseline  output  must  be 
established  by  adjusting  the  range  and 
the  averaging  period  of  the  device  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  according  to  section 
5.0  of  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance." 

(10)  Following  initial  adjustment  of 
the  system,  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  detailed  in  your  OM&M  plan. 
In  no  case  may  the  sensitivity  be 
increased  by  more  than  100  percent  or 
decreased  more  than  50  percent  over  a 
365-day  period  unless  such  adjustment 
follows  a  complete  fabric  filter 
inspection  thatxlemonstrates  that  the 
fabric  filter  is  in  good  operating 
condition.  Record  each  adjustment. 

(11)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(f)  For  each  lime  or  chemical  feed  rate 
measurement  device,  you  must  meet  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  and  paragraphs  (f)(1)  and  (2) 
of  this  section. 

(1)  Locate  the  measurement  device  in 
a  position  that  provides  a  representative 
feed  rate  measurement. 

(2)  At  least  semiannually,  conduct  a 
calibration  check. 

(g)  For  each  limestone  feed  system  on 
a  DLA,  you  must  meet  the  requirements 
in  paragraphs  (a)(l),(4),  and  (5)  of  this 
section  and  must  ensure  on  a  monthly 
basis  that  the  feed  system  replaces 
limestone  at  least  as  frequently  as  the 
schedule  set  diu-ing  the  performance 
test. 

(h)  Requests  for  approval  of  alternate 
monitoring  procediu-es  must  meet  the 
requirements  in  §§  63.8445(1)  and 
63.8(f). 

§  63.8455    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
limitation  that  applies  to  you  according 
to  Table  4  to  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 
§63.8445  and  Table  3  to  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  tiie 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.8480(e). 

Continuous  Compliance  Requirements 

§63.8465    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 


(b)  Except  for  periods  of  monitor 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  that 
the  affected  source  is  operating.  This 
includes  periods  of  startup,  shutdowTi, 
malfunction,  and  routine  control  device 
maintenance  as  specified  in  §  63.8420(e) 
when  the  affected  source  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  out-of-control 
periods,  or  required  quality  assurance  or 
control  activities  for  purposes  of  , 
calculating  data  averages.  A  monitoring 
malfunction  is  any  sudden,  infrequent, 
not  reasonably  preventable  failure  of  the 
monitoring  system  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  You 
must  use  all  the  valid  data  collected 
during  all  other  periods  in  assessing 
compliance.  Any  averaging  period  for 
which  you  do  not  have  valid  monitoring 
data  and  such  data  are  required 
constitutes  a  deviation  from  the 
monitoring  requirements. 

§  63.8470    How  do  I  demonstrate 
continuous  compliance  with  the  emission 

limitations? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission  limit 
and  operating  limit  in  Tables  1  and  2  to 
this  subpart  that  applies  to  you 
according  to  the  methods  specified  in 
Table  5  to  this  subpart. 

(b)  For  each  affected  kiln  that  is 
equipped  with  an  APCD  that  is  not 
addressed  in  Table  2  to  this  subpart,  or 
that  is  using  process  changes  as  a  means 
of  meeting  the  emission  limits  in  Table 
1  to  this  subpart,  you  must  demonstrate 
continuous  compliemce  with  each 
emission  limit  in  Table  1  to  this  subpart, 
and  each  operating  limit  established  as 
required  in  §  63.8445(i)(2)  according  to 
the  methods  specified  in  your  approved 
alternative  monitoring  procedures 
request,  as  described  in  §§63.8445(i)(l) 
and  63:8(f). 

(c)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limit  and  each  operating  limit  in  this 
subpart  that  applies  to  you.  This 
includes  periods  of  startup,  shutdown, 
malfunction,  and  routine  control  device 
maintenance.  These  instances  are 
deviations  from  the  emission  limitations 
in  this  subpart.  These  deviations  must 
be  reported  according  to  the 
requirements  in  §  63.8485. 


(d)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  according  to  your  SSMP. 

(e)  Consistent  with  §§  63.6(e)and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating 
according  to  an  SSMP  that  satisfies  the 
requirements  of  §  63.6(e)  and  your 
OM&M  plan.  The  Administrator  will 
determine  whether  deviations  that  occur 
during  a  period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(f)  Deviations  that  occur  during 
periods  of  control  device  maintenance 
covered  by  an  approved  routine  control 
device  maintenance  exemption 
according  to  §  63.8420(e)  are  not 
violations  if  you  demonstrate  to  the 
Administrator's  satisfaction  that  you 
were  operating  in  accordance  with  the 
approved  routine  control  device 
maintenance  exemption. 

(g)  You  must  demonstrate  continuous 
compliance  with  the  operating  limits  in 
Table  2  to  this  subpart  for  visible 
emissions  (VE)  from  timnel  kilns 
equipped  with  DLA,  DIFF,  or  DLS/FF  by 
monitoring  VE  at  each  kiln  stack 
according  to  the  requirements  in 
paragraphs  (g)(1)  through  (3)  of  this 
section. 

(1)  Perform  daily  VE  observations  of 
each  kiln  stack  according  to  the 
procedures  of  Method  22  of  40  CFR  part 
60.  appendix  A.  You  must  conduct  the 
Method  22  test  while  the  affected  source 
is  operating  imder  normal  conditions. 
The  duration  of  each  Method  22  test 
must  be  at  least  15  minutes. 

(2)  If  VE  are  observed  during  any 
daily  test  conducted  using  Method  22  of 
40  CFR  part  60,  appendix  A,  you  must 
promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan.  If  no  VE  are  observed  in 
30  consecutive  daily  Method  22  tests  for 
any  kiln  stack,  you  may  decrease  the 
frequency  of  Method  22  testing  from 
daily  to  weekly  for  that  kiln  stack.  If  VE 
are  observed  during  any  weekly  test, 
you  must  promptly  initiate  and 
complete  corrective  actions  according  to 
your  OM&M  plan,  resume  Method  22 
testing  of  that  kiln  stack  on  a  daily  basis, 
and  maintain  that  schedule  until  no  VE 
are  observed  in  30  consecutive  daily 
tests,  at  which  time  you  may  again 
decrease  the  frequency  of  Method  22 
testing  to  a  weekly  basis. 

(3)  If  VE  are  observed  during  any  test 
conducted  using  Method  22  of  40  CFR 
part  60,  appendix  A,  you  must  report 
these  deviations  by  following  the 
requirements  in  §  63.8485. 
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Notifications,  Reports,  and  Records 

§63.8480    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4),  and  63.9  (b)  through  (e), 
(g)(1),  and  (h)  that  apply  to  you,  by  the 
dates  specified. 

^)  As  specified  in  §  63.9(b)(2)  and  (3), 
if  you  start  up  your  affected  source 
before  May  16,  2003,  you  must  submit 
an  Initial  Notification  not  later  than  120 
calendar  days  after  May  16,  2003. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  up  your  new  or  reconstructed 
affected  source  on  or  after  May  16,  2003, 
you  must  submit  an  Initial  Notification 
not  later  than  120  calendar  days  after 
you  become  subject  to  this  subpart. 

|(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin,  as  required  in 
§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  as  specified  in  Table  3 
to  this  subpart,  you  must  submit  a 
Notification  of  Compliance  Status  as 
specified  in  §  63.9(h)  and  paragraphs 
(e)(1)  and  (2)  of  this  section. 

!Cl)  For  each  compliance 
demonstration  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  3  to  this 
subpart,  you  must  submit  the 
Notification  of  Compliance  Status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test,  according  to 
§  63.10(d)(2). 

1(2)  In  addition  to  the  requirements  in 
§63.9(h)(2)(i),  you  must  include  the 
information  in  paragraphs  (e)(2)(i)  and 
(ii)  of  this  section  in  your  Notification 
of  Compliance  Status. 

(i)  The  operating  limit  parameter 
values  established  for  each  affected 
source  with  supporting  documentation 
and  a  description  of  the  procediu^  used 
tQ  establish  the  values. 

(ii)  For  each  APCD  that  includes  a 
fabric  filter,  if  a  bag  leak  detection 
system  is  used,  analysis  and  supporting 
documentation  demonstrating 
cdnformahce  with  EPA  guidance  and 
specifications  for  bag  leak  detection 
systems  in  §6 3. 84 5 0(e). 

|(f)  If  you  request  a  routine  control 
device  maintenance  exemption 
according  to  §  63.8420(e),  you  must 
submit  your  request  for  the  exemption 
no  later  than  30  days  before  the 
compliance  date. 


§  63.8485    What  reports  must  I  submit  and 
wtien? 

(a)  You  must  submit  each  report  in 
Table  6  to  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §63. 10(a), 
you  must  submit  each  report  by  the  date 
in  Table  6  to  this  subpart  and  as 
specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  soiurie  in  §  63.8395  and 
ending  on  June  30  or  December  31,  and 
lasting  at  least  6  months,  but  less  than 
12  months.  For  example,  if  your 
compliance  date  is  March  1,  then  the 
first  semiannual  reporting  period  would 
begin  on  March  1  and  end  on  December 
31. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31  for  compliance 
periods  ending  on  June  30  and 
December  31,  respectively. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31  for 
compliance  periods  ending  on  June  30 
and  December  31,  respectively. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71 ,  if  the  permitting  authority  has 
established  dates  for  submitting 
semiaimual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (7)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accurate,  and  complete. 

(3)  Date  of  report  and  begimiing  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  SSMP  and  OM&M  plan,  the 


compliance  report  must  include  the 
information  specified  in  §63.10(d)(5)(i). 

(5)  A  description  of  control  device 
maintenance  performed  while  the 
control  device  was  offline  and  the  kiln 
controlled  by  the  control  device  was 
operating,  including  the  inform'^tion 
specified  in  paragraphs  (c){5)(i)  through 
(iii)  of  this  section. 

(i)  The  date  and  time  when  the 
control  device  was  shutdown  and 
restarted. 

(ii)  Identification  of  the  kiln  that  was 
operating  and  the  number  of  hours  that 
the  kiln  operated  while  the  control 
device  was  offline. 

(iii)  A  statement  of  whether  or  not  the 
control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption 
developed  as  specified  in  §  63.8420(e).  If 
the  control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption, 
then  you  must  report  the  information  in 
paragraphs  (c)(5){iii)(A)  through  (C)  of 
this  section. 

(A)  The  total  amoimt  of  time  that  the 
kiln  controlled  by  the  control  device 
operated  during  the  current  semiannual 
compliance  period  and  diuing  the 
previous  semiaimual  compliance 
period. 

(B)  The  amount  of  time  that  each  kiln 
controlled  by  the  control  device 
operated  while  the  control  device  was 
offline  for  maintenance  covered  under 
the  routine  control  device  maintenance 
exemption  during  the  current 
semiaimual  compliance  period  and 
during  the  previous  semiannual 
compliance  period. 

(C)  Based  on  the  information  recorded 
under  paragraphs  (c)(5)(iii)(A)  and  (B)  of 
this  section,  compute  the  annual 
percent  of  kiln  operating  uptime  during 
which  the  control  device  was  offline  for 
routine  maintenance  using  Equation  1  of 
this  section. 


RM=        P  (100) 


KUp-t-KU^ 


(Eq.  1) 


Where: 


RM=Aimual  percentage  of  kiln 
uptime  during  which  control  device 
was  offline  for  routine  control 
device  maintenance 

DTp=Control  device  downtime 
claimed  under  the  routine  control 
device  maintenance  exemption  for 
the  previous  semiannual 
compliance  period 

DTc=Control  device  downtime 
claimed  under  the  routine  control 
device  maintenance  exemption  for 
the  current  semiaimual  compliance 
period 
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KUp=Kiln  uptime  for  the  previous 
semiaimual  compliance  period 

KUc=Kiln  uptime  for  the  current 
semiannual  compliance  period 

(6)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limits  or 
operating  limits)  that  apply  to  you,  the 
compliance  report  must  contain  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  during  the 
reporting  period. 

(7)  If  there  were  no  periods  diu'ing 
which  the  CMS  was  out-of-control  as 
specified  in  your  OM&M  plan,  the 
compliance  report  must  contain  a 
statement  that  there  were  no  periods 
diuing  which  the  CMS  was  out-of- 
control  diuing  the  reporting  period. 

(d)  For«ach  deviation  from  an 
emission  limitation  (emission  limit  or 
operating  limit]  that  occurs  at  an 
affected  source  where  you  are  not  using 
a  CMS  to  comply  with  the  emission 
limitations  in  this  subpart,  the 
compliance  report  must  contain  the 
inforoiation  in  paragraphs  (c)(1)  through 
(5)  and  paragraphs  (d)(1)  and  (2)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  malfunction,  and 
routine  control  device  maintenance. 

(1)  The  total  operating  time  of  each 
affected  source  diuing  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknpwn  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  from  an 
emission  limitation  (emission  limit  or 
operating  limit)  occurring  at  an  affected 
source  where  you  are  using  a  CMS  to 
comply  with  the  emission  limitations  in 
this  subpart,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(5)  and  paragraphs  (e)(1)  throu^  (13)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  malfunction,  and 
routine  control  device  maintenance. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(3)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(4)  The  date,  time,  and  duration  that 
each  CMS  was  out-of-control,  including 
the  pertinent  information  in  yoiu 
OM&M  plan. 

(5)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  diu-ing 
a  period  of  startup,  shutdown,  or 
malfunction;  diuing  routine  control 
device  maintenance  covered  in  your 
approved  routine  control  device 


maintenance  exemption;  or  during 
another  period. 

(6)  A  description  of  corrective  action 
taken  in  response  to  a  deviation. 

(7)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(8)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  were  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(9)  A  summary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(10)  A  brief  description  of  the  process 
units. 

(11)  A  brief  description  of  the  CMS. 

(12)  The  date  of  the  latest  CMS 
certification  or  audit. 

(13)  A  description  of  any  changes  in 
CMS,  processes,  or  control  equipment 
since  the  last  reporting  period. 

(f)  If  you  have  obtained  a  title  V 
operating  permit  according  to  40  CFR 
part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6{a)(3)(iii)(A).  ff  you  submit  a 
compliance  report  according  to  Table  6 
to  this  subpart  along  with,  or  as  part  of, 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A),  and  the 
compliance  report  includes  al\  required 
information  concerning  deviations  from 
any  emission  limitation  (including  any 
operating  limit),  then  submitting  the 
compliance  report  will  satisfy  any 
obligation  to  report  the  same  deviations 
in  the  semiaimual  monitoring  report. 
However,  submitting  a  compliance 
report  will  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

§63.8490    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§  63.10(b)(2)(xiv). 


(2)  The  records  in  §63.6(e){3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  as 
required  in  §63.10(b)(2)(viii). 

(4)  Records  relating  to  control  device 
maintenance  and  documentation  of  your 
approved  routine  control  device 
maintenance  exemption,  if  you  request 
such  an  exemption  under  §  63.8420(e). 

(b)  You  must  keep  the  records 
required  in  Table  5  to  this  subpart  to 
show  continuous  compliance  with  each 
emission  limitation  that  applies  to  you. 

(c)  You  must  also  maintain  the 
records  listed  in  paragraphs  (c)(1) 
through  (6)  of  this  section. 

(1)  For  each  bag  leak  detection 
system,  records  of  each  alarm,  the  time 
of  the  alarm,  the  time  corrective  action 
was  initiated  and  completed,  and  a  brief 
description  of  the  cause  of  the  alarm 
and  the  corrective  action  taken. 

(2)  For  each  deviation  of  an  operating 
limit  parameter  value,  the  date,  time, 
and  duration  of  the  deviation,  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(3)  For  each  affected  source,  records 
of  production  rates  on  a  fired-product 
basis. 

(4)  Records  for  any  approved 
alternative  monitoring  or  test 
procedures. 

(5)  Records  of  maintenance  and 
inspections  performed  on  the  APCD. 

(6)  Current  copies  of  your  SSMP  and 
OM&M  plan,  including  any  revisions, 
with  records  documenting  conformance. 

§  63.8495    In  what  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  onsite 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  offsite  for  the 
remaining  3  years. 

Other  Requirements  and  Information 

§  63.8505    What  parts  of  the  General 
Provisions  apply  to  nw? 

Table  7  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 
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§  63.851 0    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
atid  enforced  by  us,  the  U.S.  EPA,  or  a 
delegated  authority  such  eis  your  State, 
local,  or  tribal  agency,  ff  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  U.S.  EPA, 
has  the  authority  to  implement  and 
enforce  this  subpart.  You  should  contact 
your  U.S.  EPA  Regional  Office  to  find 
out  if  implementation  and  enforcement 
of  this  subpart  is  delegated  to  your 
State,  local,  or  tribal  agency. 

j  (b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
nbt  transferred  to  the  State,  local,  or 
tqibal  agency. 

'  (c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

I  (1)  Approval  of  alternatives  to  the 
applicability  requirements  in  §§  63.8385 
and  63.8390,  the  compliance  date 
requirements  in  §63.8395,  and  the  non- 
opacity  emission  limitations  in 
13.8405. 
2)  Approval  of  major  changes  to  test 
ithods  under  §63. 7(e)(2)(ii)  and  (f) 
and  as  defined  in  §63.90. 

(3)  Approval  of  major  changes  to 
monitoring  under  §  63.8(f)  and  as 
d0fined  in  §63.90. 

I  (4)  Approval  of  major  changes  to    . 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.851 5    What  definitions  apply  to  this 
subpart? 

Terms  used  in  tliis  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Air  pollution  control  device  (APCD) 
n^eans  any  equipment  that  reduces  the 
quantity  of  a  pollutant  that  is  emitted  to 
the  air. 

I  Bag  leak  detection  system  means  an 
instrument  that  is  capable  of  monitoring 
PM  loadings  in  the  exhaust  of  a  fabric 
filter  in  order  to  detect  bag  failures.  A 
bag  leak  detection  system  includes,  but 
i^  not  limited  to,  an  instrument  that 
operates  on  triboelectric,  light- 
scattering,  light-transmittance,  or  other 
effects  to  monitor  relative  PM  loadings. 

Brick  and  structural  clay  products 
(BSCP)  manufacturing  facility  means  a 
plant  site  that  manufactures  brick 
(including,  but  not  limited  to,  face  brick, 
structural  brick,  and  brick  pavers);  clay 
pipe;  roof  tile;  extruded  floor  and  wall 
tile;  and/or  other  extruded,  dimensional 


clay  products.  Brick  and  structural  clay 
products  manufacturing  facilities 
typically  process  raw  clay  and  shale, 
form  the  processed  materials  into  bricks 
or  shapes,  and  dry  and  fire  the  bricks  or 
shapes. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
for  any  affected  source  required  to 
obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Dry  lime  injection  fabric  filter  (DIFF) 
means  an  APCD  that  includes 
continuous  injection  of  hydrated  lime  or 
other  sorbent  into  a  duct  or  reaction 
chamber  followed  by  a  fabric  filter. 

Dry  lime  scrubber/fabric  filter  (DLS/ 
FF)  means  an  APCD  that  includes 
continuous  injection  of  humidified 
hydrated  lime  or  other  sorbent  into  a 
reaction  chamber  followed  by  a  fabric 
filter.  These  systems  typically  include 
recirculation  of  some  of  the  sorbent. 

Dry  limestone  adsorber  (DLA)  means 
an  APCD  that  includes  a  limestone 
storage  bin,  a  reaction  chamber  that  is 
essentially  a  packed  toWer  filled  with 
limestone,  and  may  or  may  not  include 
a  peeling  drum  that  mechanically 
scrapes  reacted  limestone  to  regenerate 
the  stone  for  reuse. 

Emission  limitation  means  any 
emission  limit  or  operating  limit. 

Fabric  filter  means  em  APCD  used  to 
capture  PM  by  filtering  a  gas  stream 
through  filter  media;  also  known  as  a 
baghouse. 

Initial  startup  means: 

(1)  For  a  new  or  reconstructed  tunnel 
kiln  controlled  with  a  DLA,  and  for  a 
tunnel  kiln  that  would  be  considered 
reconstructed  but  for  §  63.8390(i)(l)  or 
§  63.8390(i)(2),  the  time  at  which  the 
temperature  in  the  kiln  first  reaches  260 
°C  (500  °F)  and  the  kiln  contains 
product;  or 

(2)  For  a  new  or  reconstructed  tunnel 
kihi  controlled  with  a  DIFF,  DLS/FF,  or 
WS,  the  time  at  which  the  kiln  first 
reaches  a  level  of  production  that  is 
equal  to  75  percent  of  the  kiln  design 
capacity  or  12  months  after  the  affected 


source  begins  firing  BSCP,  whichever  is 
earlier. 

Kiln  exhaust  process  stream  means 
the  portion  of  the  exhaust  from  a  tunnel 
kiln  that  exhausts  directly  to  the 
atmosphere  (or  to  an  APCD),  rather  than 
to  a  sawdust  dryer. 

Large  tuimel  kiln  means  a  tunnel  kiln 
(existing,  new,  or  reconstructed)  with  a 
design  capacity  equal  to  or  greater  than 
9.07  Mg/hr  (10  tph)  of  fired  product. 

Particulate  matter  (PM)  means,  for 
purposes  of  this  subpart,  emissions  of 
PM  that  serve  as  a  measure  of  total 
particulate  emissions,  as  measured  by 
Method  5  (40  CFR  part  60,  appendix  A), 
and  as  a  surrogate  for  metal  HAP 
contained  in  the  particulates  including, 
but  not  limited  to,  antimony,  arsenic, 
beryllium,  cadmium,  chromium,  cobalt, 
lead,  manganese,  mercury,  nickel,  and 
selenium. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiar>',  or  any 
combination  thereof. 

Research  and  development  kiln 
means  any  kiln  whose  purpose  is  to 
conduct  research  and  development  for 
new  processes  and  products  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale,  except  in  a  de 
minimis-manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Small  tunnel  kiln  means  a  tunnel  kiln 
(existing,  new,  or  reconstructed)  with  a 
design  capacity  less  than  9.07  Mg/hr  (10 
tph)  of  fired  product. 

Startup  means  the  setting  in  operation 
of  an  affected  source  and  starting  the 
production  process. 

Tunnel  kiln  means  any  continuous 
kiln  that  is  used  to  fire  BSCP.  Some 
tunnel  kilns  have  two  process  streams, 
including  a  process  stream  that  exhausts 
directly  to  the  atmosphere  or  to  an 
APCD,  and  a  process  stream  in  which 
the  kiln  exhaust  is  ducted  to  a  sawdust 
dryer  where  it  is  used  to  dry  sawdust 
before  being  emitted  to  the  atmosphere. 

Tunnel  kiln  design  capacity  means 
the  maximum  amount  of  brick,  in  Mg 
(tons),  that  a  kiln  is  designed  to  produce 
in  one  year  divided  by  the  number  of 
hours  in  a  year  (8,760  hours).  If  a  kiln 
is  modified  to  increase  the  capacity,  the 
design  capacity  is  considered  to  be  the 
capacity  following  modifications. 

Wet  scrubber  (WS)  means  an  APCD 
that  uses  water,  which  may  include 
caustic  additives  or  other  chemicals,  as 
the  sorbent.  Wet  scrubbers  may  use  any 
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of  various  design  mechanisms  to 
increase  the  contact  between  exhaust 
gases  and  the  sorbent. 


Tables  to  Subpart  JJUT  of  Part  63 

As  stated  in  §  63.8405,  you  must  meet 
each  emission  limit  in  the  following 
table  that  applies  to  you: 


Table  1  to  Subpart  JJJJJ  of  Part  63.— Emission  Limits 


For  each 


1.  Existing  large  tunnel  kiln  (design  capacity 
>10  tph  of  fired  product),  excluding  any  proc- 
ess stream  that  is  ducted  to  a  sawdust  dryer 
prior  to  July  22,  2002;  or  including  any  proc- 
ess stream  that  exhausts  directly  to  the  at- 
mosphere or  to  an  APCD  and  any  process 
stream  that  is  first  ducted  to  a  sawdust  on  or 
after  July  22,  2002;  each  new  or  recon- 
stmcted  small  tunnel  l<iln  (design  capacity 
<10  tph  of  fired  product),  including  all  proc- 
ess streams;  each  tunnel  kiln  that  would  be 
considered  reconstructed  but  for 
§63.8390(i)(1),  including  all  process  streams; 
and  each  large  tunnel  kiln  previously 
equipped  with  a  OLA  that  would  be  consid- 
ered reconstructed  but  for  §63.8390(i)(2),  in- 
cluding all  process  streams. 

2.  New  or  reconstructed  large  tunnel  kiln,  in- 
cluding all  process  streams. 


You  must  meet  the  following  emission 
limits  .  .  . 


.  HF  emissions  must  not  exceed  0.029  kilo- 
grams per  megagram  (kg/Mg)  (0.057 
pounds  per  ton  (lb/ton))  of  fired  product. 

.  HCI  emissions  must  not  exceed  0.13  kg/Mg 
(0.26  lb/ton)  of  fired  product. 

.  PM  emissions  must  not  exceed  0.21  kg/Mg 
(0.42  lb/ton)  of  fired  product. 


a.  HF  emissions  must  not  exceed  0.029  kg/ 
Mg  (0.057  lb/ton)  of  fired  product. 

b.  HCI  emissions  must  not  exceed  0.028  kg/ 
Mg  (0.056  lb/ton)  of  fired  product. 

c.  PM  emissions  must  not  exceed  0.060  kg/ 
Mg  (0.12  lb/ton)  of  fired  product. 


Or  you  must  comply  with  the  following 


Reduce  uncontrolled  HF  emissions  by  at  least 
90  percent. 

Reduce   uncontrolled   HCI   emissions   by   at 

least  30  percent. 
Not  applicaible. 


Reduce  uncontrolled  HF  emissions  by  at  least 

90  percent. 
Reduce   uncontrolled   HCI   emissions   by   at 

least  85  percent. 
Not  applicable. 


As  stated  in  §  63.8405,  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you: 

Table  2  to  Subpart  JJJJJ  of  Part  63.— Operating  Limits 


For  each 


1 .  Kiln  equipped  with  a  DLA 


2.  Kiln  equipped  with  a  DIFF  or  DLS/FF 


3.  Kiln  equipped  with  a  WS 


You  must . 


a.  Maintain  the  average  pressure  drop  across  the  DLA  for  each  3-hour 
block  period  at  or  above  the  average  pressure  drop  established  dur- 
ing the  performance  test;  and 

b.  Maintain  an  adequate  amount  of  limestone  in  the  limestone  hopper, 
storage  bin  (located  at  the  top  of  the  DLA),  and  DLA  at  all  times; 
maintain  the  limestone  feeder  setting  at  or  above  the  level  estab- 
lished during  the  performance  test;  and 

c.  Use  the  same  grade  of  limestone  from  the  same  source  as  was 
used  during  the  performance  test;  maintain  records  of  the  source 
and  grade  of  limestone;  and 

d.  Maintain  no  VE  from  the  DLA  stack. 

a.  If  you  use  a  bag  leak  detection  system,  initiate  corrective  action 
within  1  hour  of  a  bag  leak  detection  system  alamn  and  complete 
corrective  actions  in  accordance  with  your  OM&M  plan;  operate  and 
maintain  the  fabrk:  filter  such  that  the  alarm  is  not  engaged  for  more 
than  5  percent  of  the  total  operating  time  in  a  6-month  block  report- 
ing period;  or  maintain  no  VE  from  the  DIFF  or  DLS/FF  stack;  and 

b.  Maintain  free-flowing  lime  in  the  feed  hopper  or  silo  and  to  the 
APCD  at  all  times  for  continuous  injection  systems;  maintain  the 
feeder  setting  at  or  above  the  level  established  during  the  perform- 
ance test  for  continuous  injection  systems. 

a.  Maintain  the  average  scrubber  pressure  drop  for  each  3-hour  block 
period  at  or  above  the  average  pressure  drop  established  during  the 
performance  test;  and 

b.  Maintain  the  average  scmbber  liquid  pH  for  each  3-hour  block  pe- 
riod at  or  above  the  average  scrubber  liquid  pH  established  during 
the  performance  test;  and 

c.  Maintain  the  average  scrubber  liquid  flow  rate  for  each  3-hour  block 
period  at  or  above  the  average  scrubber  liquid  flow  rate  established 
during  the  performance  test;  and 

d.  If  chemicals  are  added  to  the  scrubber  water,  maintain  the  average 
scmbber  chemical  feed  rate  for  each  3-hour  block  period  at  or  above 
the  average  scrubber  chemical  feed  rate  established  during  the  per- 
formance test. 
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f 


s  stated  in  §  63.8445,  you  must  conduct  each  perfonnance  test  in  the  following  table  that  applies  to  you: 

Table  3  to  Subpart  JJJJJ  of  Part  63.— Requirements  for  Performance  Tests 


Fi  )r  each 


You  must 


Using  . 


According  to  the  following  require- 
ments .  . 


<iln 


a.  Select  locations  of  sampling 
ports  and  the  number  of  tra- 
verse points. 


Method  1  or  1 A  of  40  CFR  part 
60,  appendix  A. 


b.  Determine  velocities  and  volu- 
metric flow  rate. 


c.  Conduct  gas  molecular  weight 
analysis. 


d.  Measure  moisture  content  of 
the  stack  gas. 

e.  Measure      HF      and      HCI 
emissions. 


Method  2  of  40  CFR  part  60,  ap- 
pendix A. 


Method  3  of  40  CFR  part  60,  ap- 
pendix A. 


Metho«*  4  of  40  CFR  part  60,  ap- 
pendix A. 

Method  26A  of  40  CFR  part  60, 
appendix  A;  or 


Method  320  of  40  CFR  part  63, 
appendix  A. 


Kiln  that  is  complying  with  pro- 
duction-based emission  limits. 


L 


iln  equipped  with  a  DLA 


f.-  Measure  PM  emissions. 


Detennine  the  production  rate 
during  each  test  run  in  order  to 
determine  compliance  with  pro- 
duction-based emission  limits. 

a.  Establish  the  operating  limit  for 
the  average  pressure  drop 
across  the  DLA. 


Method  5  of  40  CFR  part  60,  ap- 
pendix A. 

Production  data  collected  during 
the  performance  tests  (e.g.,  no. 
of  pushes  per  hour,  no.  of 
bricks  per  kiln  car,  weight  of  a 
typical  fired  brick). 

Data  from  the  pressure  drop 
measurement  device  during  the 
performance  test. 


Sampling  sites  must  be  located  at 
the  outlet  of  the  APCD  and 
prior  to  any  releases  to  the  at- 
mosphere for  all  affected 
sources.  If  you  choose  to  meet 
the  percent  emission  reduction 
requirements  for  HF  or  HCI,  a 
sampling  site  must  also  be  lo- 
cated at  the  APCD  inlet. 

You  may  use  Method  2A,  2C,  2D, 
2F,  or  2G  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  as 
an  alternative  to  using  Method 
2  of  40  CFR  part  60,  appendix 
A. 

You  may  use  Method  3A  or  3B  of 
40  CFR  part  60,  appendix  A,  as 
appropnate,  as  an  altemative  to 
using  Method  3  of  40  CFR  part 
'60,  appendix  A. 


Conduct  the  test  while  operating 
at  the  maximum  production 
level.  You  may  use  Method  26 
of  40  CFR  part  60,  appendix  A. 
as  an  altemative  to  using  Meth- 
od 26A  of  40  CFR  part  60,  ap- 
pendix A,  when  no  acid  PM 
{e.g.,  HF  or  HCI  dissolved  in 
water  droplets  emitted  by 
sources  controlled  by  a  WS)  is 
present. 

Conduct  the  test  while  operating 
at  the  maximum  production 
level.  When  using  Method  320 
of  40  CFR  part  63,  appendix  A, 
you  must  follow  the  analyte 
spiking  procedures  of  section 
13  of  Method  320  of  40  CFR 
part  63,  appendix  A.  unless  you 
can  demonstrate  that  the  com- 
plete spiking  procedure  has 
been  conducted  at  a  similar 
source. 

Conduct  the  test  while  operating 
at  the  maximum  production 
level. 

You  must  measure  and  record  the 
production  rate,  on  a  fired-prod- 
uct  basis,  of  the  affected  source 
for  each  of  the  three  test  runs. 

You  must  continuously  measure 
the  pressure  drop  across  the 
DLA,  determine  and  record  the 
block  average  pressure  drop 
values  for  the  three  test  runs, 
and  determine  and  record  the 
3-hour  block  average  of  the  re- 
corded pressure  drop  measure- 
ments for  the  three  test  runs. 
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Table  3  to  Subpart  JJJJJ  of  Part  63.— Requirements  for  Performance  Tests— Continued 


For  each 


You  must 


Using 


According  to  ttie  following  require- 
ments .  .  . 


b.  Establish  the  operating  limit  for 
the  limestone  feeder  setting. 


Data  from  the  limestone  feeder 
during  the  performance  test. 


4.  Kiln  equipped  with  a  DIFF  or 
DLS/FF. 


c.  Document  the  source  and 
grade  of  limestone  used. 

Establish  the  operating  limit  for 
the  lime  feeder  setting. 


Records  of  limestone  purchase. 

Data  from  the  lime  feeder  during 
the  performance  test. 


5.  Kiln  equipped  with  a  WS 


a.  Establish  the  operating  limit  for 
the  average  scrubber  pressure 
drop. 


Data  from  the  pressure  drop 
measurement  device  during  the 
performance  test. 


b.  Establish  the  operating  limit  for 
the  average  scrubt}er  liquid  pH. 


Data  from  the  pH  measurement 
device  during  the  perfonnace 
test. 


c.  Establish  the  operating  limit  for 
the  average  scrubber  liquid  flow 
rate. 


Data  from  the  flow  rate  measure- 
ment device  during  the  perform- 
ance test. 


6.  Kiln  equipped  with  a  WS  that  in- 
cludes chemical  addition  to  the 
water. 


Establish  the  operating  limit  for 
the  average  scrubber  chemical 
feed  rate. 


Data  from  the  chemical  feed  rate 
measurement  device  during  the 
performance  test. 


You  must  ensure  that  you  main- 
tain an  adequate  amount  of 
limestone  in  the  limestone  hop- 
per, storage  bin  (located  at  the 
top  of  the  DLA),  and  DLA  at  all 
times  during  the  performance 
test.  You  must  establish  your 
limestone  feeder  setting  one 
week  prior  to  the  perfonmance 
test  and  maintain  the  feeder 
setting  for  the  one-week  period 
that  precedes  the  performance 
test  and  during  the  performance 
test. 


For  continuous  lime  injection  sys- 
tems, you  must  ensure  that  lime 
in  the  feed  hopper  or  silo  and 
to  the  APCD  is  free-flowing  at 
all  times  during  the  perform- 
ance test  and  record  the  feeder 
setting  for  the  three  test  runs.  If 
the  feed  rate  setting  varies  dur- 
ing the  three  test  runs,  deter- 
mine and  record  the  average 
feed  rate  from  the  three  test 
runs. 

You  must  continuously  measure 
the  scrubber  pressure  drop,  de- 
termine and  record  the  block 
average  pressure  drop  values 
for  the  three  test  runs,  and  de- 
termine and  record  the  3-hour 
block  average  of  the  recorded 
pressure  drop  measurements 
for  the  three  test  runs. 

You  must  continuously  measure 
the  scrubber  liquid  pH,  deter- 
mine and  record  the  block  aver- 
age pH  values  for  the  three  test 
runs,  and  determine  and  record 
the  3-hour  block  average  of  the 
recorded  pH  measurements  for 
the  three  test  runs. 

You  must  continuously  measure 
the  scrubber  liquid  flow  rate, 
detennnine  and  record  the  block 
average  flow  rate  values  for  the 
three  test  runs,  and  determine 
and  record  the  3-hour  block  av- 
erage of  the  recorded  flow  rate 
measurements  for  the  three  test 
runs. 

You  must  continuously  measure 
the  scrubt>er  chemical  feed 
rate,  determine  and  record  the 
block  average  chemical  feed 
rate  values  for  the  three  test 
runs,  and  determine  and  record 
the  3-hour  block  average  of  the 
recorded  chemical  feed  rate 
measurements  for  the  three  test 
runs. 


As  stated  in  §  63.8455,  you  must  demonstrate  initial  compliance  with  each  emission  limitation  that  applies  to  you 
according  to  the  following  table: 
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Table  4  to  Subpart  JJJJJ  of  Part  63.— Initial  Compuance  with  Emission  Umitations 


Far  each 


For  the  following  emission  limitation  .  .  . 


You  fiave  demonstrated  initial  compliance  if 


1. 


Existing  large  tunnel  kiln  (design  capacity 
>10  tph  of  fired  product),  excluding  any  proc- 
ess stream  that  is  ducted  to  a  sawdust  dryer 
prior  to  July  22,  2002;  or  Including  any  proc- 
ess stream  that  exhaijsts  directly  to  the  at- 
mosphere or  to  an  APCD  and  any  process 
stream  that  is  first  ducted  to  a  sawdust  dryer 
on  or  after  July  22,  2002;  each  new  or  recon- 
structed small  tunnel  kiln  (design  capacity 
<10  tph  of  fired  product),  including  all  proc- 
ess streams;  each  tunnel  kiln  that  would  be 
considered  reconstructed  but  for 
§63.8390(i)(t),  including  all  process  streams; 
and  each  large  tunnel  kiln  previously 
equipped  with  a  DLA  that  would  be  consid- 
ered reconstructed  but  for  §63.8390(i)(2),  in- 
cluding ail  process  streams. 


2. 


New  or  reconstmcted  large  tunnel  kiln,  in- 
cluding all  process  streams. 


a.  HF  emissions  must  not  exceed  0.029  kg/ 
Mg  (0.057  lb/ton)  of  fired  product;  or  uncon- 
trolled HF  emissions  must  t>e  reduced  by  at 
least  90  percent;  and 


b.  HCI  emissions  must  not  exceed  0.13  kg/Mg 
(0.26  lb/ton)  of  fired  product;  or  uncontrolled 
HCI  emissions  must  be  reduced  by  at  least 
30  percent;  and 


c.  PM  emissions  must  not  exceed  0.21  kg/Mg 
(0.42  lb/ton)  of  fired  product. 


a.  HF  emissions  must  not  exceed  0.029  kg/ 
Mg  (0.057  lb/ton)  of  fired  product;  or  uncon- 
trolled HF  emissions  must  be  reduced  by  at 
least  90  percent;  and 


i.  The  HF  emissions  measured  using  Method 
26A  of  40  CFR  part  60,  appendix  A  or 
Method  320  of  40  CFR  pari  63,  appendix  A 
over  the  period  of  the  initial  perfonmance 
test,  according  to  the  calculations  in 
§ 63.8445(g)(1),  do  not  exceed  0.029  kg/Mg 
(0.057  lb/ton);  or  uncontrolled  HF  emissions 
measured  using  Method  26A  of  40  CFR 
part  60,  appendix  A  or  Method  320  of  40 
CFR  part  63,  appendix  A  over  the  period  of 
the  initial  performance  test  are  reduced  by 
at  least  90  percent,  according  to  the  cal- 
culations in  § 63.8445(g)(2);  and 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sub- 
part over  the  3-hour  perfomiance  test  dur- 
ing which  HF  emissions  did  not  exceed 
0.029  kg/Mg  (0.057  IbAon)  or  uncontrolled 
HF  emissions  were  reduced  by  at  least  90 
percent. 

i.  The  HCI  emissions  measured  using  Method 
26A  of  40  CFR  part  60,  appendix  A  or 
Method  320  of  40  CFR  part  63,  appendix  A 
over  the  period  of  the  initial  performance 
test,  according  to  the  calculations  in 
§  63.8445(g)(1),  do  not  exceed  0.13  kg/Mg 
(0.26  lb/ton);  or  uncontrolled  HCI  emissions 
measured  using  Method  26A  of  40  CFR 
part  60,  appendix  A  or  Method  320  of  40 
CFR  part  63,  appendix  A  over  the  period  of 
the  initial  performance  test  are  reduced  by 
at  least  30  percent,  according  to  the  cal- 
culations in  §  63.8445(g)(2);  and  -^ 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sut>- 
part  over  the  3-hour  performance  test  dur- 
ing which  HCI  emissions  did  not  exceed 
0.13  kg/Mg  (0.26  lb/ton)  or  uncontrolled  HCI 
emissions  were  reduced  by  at  least  30  per- 
cent. 

i.  The  PM  emissions  measured  using  Method 
5  of  40  CFR  part  60,  appendix  A,  over  the 
period  of  the  initial  performance  test,  ac- 
cording to  the  calculations  in 
§  63.8445(g)(1),  do  not  exceed  0.21  kg/Mg 
(0.42  lb/ton);  and 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sub- 
part over  the  3-hour  performance  test  dur- 
ing which  PM  emissions  did  not  exceed 
0.21  kg/Mg  (0.42  lb/ton). 

i.  The  HF  emissions  measured  using  Method 
26A  of  40  CFR  part  60,  appendix  A  or 
Method  320  of  40  CFR  part  63,  appendix  A 
over  the  period  of  the  initial  performance 
test,  according  to  the  calculations  in 
§  63.8445(g)(1),  do  not  exceed  0.029  kg/Mg 
(0.057  lb/ton);  or  uncontrolled  HF  emissions 
measured  using  Method  26A  of  40  CFR 
part  60,  appendix  A  or  Method  320  of  40 
CFR  part  63,  appendix  A  over  the  period  of 
the  initial  perfonnance  test  are  reduced  by 
at  least  90  percent,  according  to  the  cal- 
culations in  § 63.8445(g)(2);  and 
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Table  4  to  Subpart  JJJJJ  of  Part  63.— Initial  Compliance  with  Emission  Limitations— Continued 


For  each  . 


For  the  following  emission  limitation 


You  have  demonstrated  initial  compliance  if 


b.  HCI  emissions  must  not  exceed  0.028  kg/ 
Mg  (0.056  lb/ton)  of  fired  product;  or  uncon- 
trolled HCI  emissions  must  be  reduced  by 
at  least  85  percent;  and 


c.  PM  emissions  must  not  exceed  0060  kg/ 
Mg  (0.12  IbAon)  of  fired  product. 


ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  suk)- 
part  over  the  3-hour  performance  test  dur- 
ing which  HF  emissions  did  not  exceed 
0.029  kg/Mg  (0.057  lb/ton)  or  uncontrolled 
HF  emissions  were  reduced  by  at  least  90 
percent. 

i.  The  HCI  emissions  measured  using  Method 
26A  of  40  CFR  part  60.  appendix  A  or 
Method  320  of  40  CFR  part  63,  appendix  A 
over  the  period  of  the  initial  performance 
test,  according  to  the  calculations  in 
§  63.8445(g)(1),  do  not  exceed  0.028  kg/Mg 
(0.056  lb/ton);  or  uncontrolled  HCI  emis- 
sions measured  using  Method  26A  of  40 
CFR  part  60,  appendix  A  or  Method  320  of 
40  CFR  part  63,  appendix  A  over  the  period 
of  the  initial  performance  test  are  reduced 
by  at  least  85  percent,  according  to  the  cal- 
culations in  §  63.8445(g)(2);  and 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sub- 
parl  over  the  3-hour  performance  test  dur- 
ing which  HCI  emissions  did  not  exceed 
0.028  kg/Mg  (0.056  lb/ton)  or  uncontrolled 
HCI  emissions  were  reduced  by  at  least  85 
percent. 

i.  The  PM  emissions  measured  using  Method 
5  of  40  CFR  pan  60,  appendix  A,  over  the 
period  of  the  initial  performance  test,  ac- 
cording to  the  calculations  in 
§  63.8445(g)(1),  do  not  exceed  0.060  kg/Mg 
(0.12  lb/ton);  and 

ii.  You  establish  and  have  a  record  of  the  op- 
erating limits  listed  in  Table  2  to  this  sub- 
part over  the  3-hour  performance  test  dur- 
ing which  PM  emissions  did  not  exceed 
0.060  kg/Mg  (0.12  lb/ton). 


As  stated  in  §  63.8470,  you  must  demonstrate  continuous  compliance  with  each  emission  limit  and  operating  limit  that 
applies  to  you  according  to  the  following  table: 


Table  5  to  Subpart  JJJJJ  of  Part  63.— Continuous  Compliance  With  Emission  Limits  and  Operating  Limits 


For  each 


1 .  Kiln  equipped  with  a  DLA 


For  the  following  emission  limits  and  operating 
limits  .  .  . 


Each  emission  limit  in  Table  1  to  this  subpart 
and  each  operating  limit  in  Item  1  of  Table 
2  to  this  subpart  for  kilns  equipped  with  a 
DLA. 


You  must  demonstrate  continuous  compliance  by 


i.  Collecting  the  DLA  pressure  drop  data  according  to 
§  63.8450(a);  reducing  the  DLA  pressure  drop  data  to  3- 
hour  block  averages  according  to  § 63.8450(a);  maintaining 
the  average  pressure  drop  across  the  DLA  for  each  3-hour 
block  period  at  or  above  the  average  pressure  drop  estab- 
lished during  the  performance  test;  and 

ii.  Verifying  that  the  limestone  hopper  and  storage  bin  (lo- 
cated at  the  top  of  the  DLA)  contain  adequate  limestone  by 
perfomiing  a  daily  visual  check;  and 

iii.  Recording  the  limestone  feeder  setting  daily  to  verify  that 
the  feeder  setting  is  being  maintained  at  or  above  the  level 
established  during  the  performance  test;  and 

iv.  Using  the  same  grade  of  limestone  from  the  same  §ource 
as  was  used  during  the  perfonnance  test;  maintaining 
records  of  the  source  and  type  of  limestone;  and 

V.  Performing  VE  observations  of  the  DLA  stack  at  the  fre- 
quency specified  in  §  63.8470(g)  using  Method  22  of  40 
CFR  part  60,  appendix  A;  maintaining  no  VE  from  the  DLA 
stack. 
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Table  5  to  Subpart  JJJJJ  of  Part  63.— Continuous  Compliance  With  Emission  Limits  and  Operating  Limits— 

Continued 


Fqr  each  .  .  . 


For  the  following  emission  limits  and  operating 
limits  .  .  . 


You  must  demonstrate  continuous  compliance  by 


Kiln  equipped  with  a  DIFF  or 
DLS/FF. 


Each  emission  limit  in  Table  1  to  this  subpart 
and  each  operating  limit  in  Item  2  of  Table 
2  to  this  subpart  for  kilns  equipped  with 
DIFF  or  DLS/FF. 


3.  Kiln  equipped  with  a  WS 


Each  emission  limit  in  Table  1  to  this  subpart 
and  each  operating  limit  in  Item  3  of  Table 
2  to  this  sut}part  for  kilns  equipped  with  WS. 


i.  If  you  use  a  tjag  leak  detection  system,  initiating  corrective 
action  within  1  hour  of  a  bag  leak  detection  system  alarm 
and  completing  con-ective  actions  in  accordance  with  your 
OM&M  plan;  operating  and  maintaining  the  fabric  filter  such 
that  the  alarm  is  not  engaged  for  more  than  5  percent  of 
the  total  operating  time  in  a  6-month  block  reporting  period; 
in  cateulating  this  operating  time  fraction.  If  inspection  of 
the  fabric  filter  demonstrates  that  no  corrective  action  is  re- 
quired, no  alarm  time  is  counted;  if  corrective  action  is  re- 
quired, each  alarm  is  counted  as  a  minimum  of  1  hour;  if 
you  take  longer  than  1  hour  to  initiate  corrective  action,  ttie 
alarm  time  is  counted  as  the  actual  amount  of  time  taken 
by  you  to  initiate  corrective  action;  or  performing  VE  obser- 
vations of  the  DIFF  or  DLS/FF  stack  at  the  frequency  spec- 
ified in  §  63.8470(g)  using  Method  22  of  40  CFR  part  60, 
appendix  A;  maintaining  no  VE  from  the  DIFF  or  DLS/FF 
stack;  and 

ii.  Verifying  that  lime  is  free-flowing  via  a  load  cell,  carrier 
gas/lime  flow  indicator,  carrier  gas  pressure  drop  measure- 
ment system,  or  other  system;  recording  all  monitor  or  sen- 
sor output,  and  if  lime  is  found  not  to  t>e  free  flowing, 
promptly  initiating  and  completing  corrective  actions  in  ac- 
cordance with  your  OM&M  plan;  recording  the  feeder  set- 
ting once  during  each  shift  of  operation  to  verify  that  the 
feeder  setting  is  being  maintained  at  or  atxjve  the  level  es- 
tablished during  the  performance  test. 

i.  Collecting  the  scmbt>er  pressure  drop  data  according  to 
§  63.8450(a);  reducing  the  scrubber  pressure  drop  data  to 
3-hour  block  averages  according  to  §  63.8450(a);  maintain- 
ing the  average  scrubber  pressure  drop  for  each  3-hour 
block  period  at  or  above  the  average  pressure  drop  estab- 
lished during  the  performance  test;  and 

ii.  Collecting  the  scrubber  liquid  pH  data  according  to 
§  63.8450(a);  reducing  the  scrubber  liquid  pH  data  to  3- 
hour  block  averages  according  to  §  63.8450(a);  maintaining 
the  average  scrubt)er  liquid  pH  for  each  3-hour  block  pe- 
riod at  or  above  the  average  scrubber  liquid  pH  established 
during  the  performance  test;  and 

Iii.  Collecting  the  scrubber  liquid  flow  rate  data  according  to 
§  63.8450(a);  reducing  the  scrubber  liquid  flow  rate  data  to 
3-hour  block  averages  according  to  §  63.8450(a);  maintain- 
ing the  average  scrubber  liquid  flow  rate  for  each  3-hour 
block  period  at  or  at>ove  the  average  scrufc>t>er  liquid  flow 
rate  established  during  the  performance  test;  and 

iv.  If  chemicals  are  added  to  the  scrubber  water,  collecting 
the  scrubt^er  chemical  feed  rate  data  according  to 
§  63.8450(a);  reducing  the  scmbber  chemical  feed  rate 
data  to  3-hour  block  averages  according  to  §  63.8450(a); 
maintaining  the  average  scrubtier  chemical  feed  rate  for 
each  3-hour  block  period  at  or  above  the  average  scrubljer 
chemical  feed  rate  established  during  the  performance  test. 


A.S  stated  in  §  63.8485,  you  must  submit  each  report  that  applies  to  you  according  to  the  following  table: 

Table  6  to  Subpart  JJJJJ  of  Part  63.— Requirements  for  Reports 


You  must  submit . 


The  report  must  contain 


You  must  submit  the  report 


1.  A  compliance  report 


a.  If  there  are  no  deviations  from  any  emission  limitations  (emission 
limits,  operating  limits)  that  apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission  limitations  during  the  report- 
ing period.  If  there  were  no  periods  during  which  the  CMS  was 
out-of-control  as  specified  in  your  OM&M  plan,  a  statement  that 
there  were  no  periods  during  which  the  CMS  was  out-  of-control 
during  the  reporting  period. 


Semiannually  according  to  the  re- 
quirements In  §  63.8485(b). 
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You  must  submit 


2.  An  immediate  startup,  shutdown, 
and  malfunction  report  if  you  took 
actions  during  a  startup,  sliut- 
down,  or  malfunction  during  the 
reporting  period  that  are  not  con- 
sistent with  your  SSMP. 


The  report  must  contain 


.  If  you  have  a  deviation  from  any  emission  limitation  (emission 
limit,  operating  limit)  during  the  reporting  period,  the  report  must 
contain  the  information  in  §  63.8485(d)  or  (e).  If  there  were  periods 
during  which  the  CMS  was  out-of-control,  as  specified  in  your 
OM&M  plan,  the  report  must  contain  the  information  in 
§  63.8485(e). 

.  If  you  had  a  startup,  shutdown  or  malfunction  during  the  reporting 
period  and  you  took  actions  consistent  with  your  SSMP,  the  com- 
pliance report  must  include  the  information  in  §63.10(d)(5)(i). 

.  Actions  taken  for  the  event  according  to  the  requirements  in 
§63.10(d)(5)(ii). 


b.  The  infonnation  in  §63.10(d)(5)(ii) 


You  must  submit  the  report 


Semiannually  according  to  the  re- 
quirements in  §  63.8485(b). 


Semiannually  according  to  the  re- 
quirements in  §  63.8485(b). 

By  fax  or  telephone  within  2  work- 
ing days  after  starting  actions 
inconsistent  with  the  plan. 


By  letter  within  7  working  days 
after  the  end  of  the  event  unless 
you  have  made  altemative  ar- 
rangements with  the  permitting 
authority. 


As  stated  in  §  63.8505,  you  must  comply  with  the  CJeneral  Provisions  in  §§  63.1  through  63.15  that  apply  to  you  according 
to  the  following  table: 


Table  7  to  Subpart  JJJJJ  of  Part  63.— 

Applicability  of  General  Provisions  to  Subpart  JJJJJ 

Citation 

Subject 

Brief  descriptk}n 

Applies  to  subpart 
JJJJJ 

§63.1 

Applicability  

Initial  applicability  determination;  applicability  after  stand- 
ard established;  permit  requirements;  extensions,  notifi- 
cations. 

Yes. 

§63.2 

Definitions 

Definitions  for  part  63  standards  

Units  and  abbreviations  for  part  63  standards 

Compliance  date;  circumvention;  severability  

Ya<: 

§63.3 

Units  and  At>breviations  

Yes 

§63.4 

Prohibited  Activities  

Yes. 

§63.5 

Construction/Reconstructkjn  

Applicability;  applications;  approvals  

Yes. 

§63.6(a)  

Applk:ability  

General  Provisions  (GP)  apply  unless  compliance  exten- 
sion; GP  apply  to  area  sources  that  become  major. 

Yes. 

§63.6(b)(1H4)  

Compliance  Dates  for  New  and  Re- 

Standards apply  at  effective  date;  3  years  after  effective 

Yes. 

constructed  sources. 

date;  upon  startup;  10  years  after  construction  or  recon- 
stmctk)n  commences  for  section  112(f). 

§  63.6(b)(5)  

Notifkation 

Must  notify  if  commenced  construction  or  reconstruction 
after  proposal. 

Yes. 

§63.6(b)(6)  

[Reserved]. 

§  63.6(b)(7)  

Compliance  Dates  for  New  and  Re- 

Area sources  that  become  major  must  comply  with  major 

Yes. 

constructed  area  Sources  That  Be- 

source standards  immediately  upon  becoming  major,  re- 

. 

come  Major. 

gardless  of  whether  required  to  comply  when  they  were 
area  sources. 

§  63.6(0(1  H2) 

Compliance  Dates  for  Existing  Sources 

Comply  according  to  date  in  subpart,  whk:h  must  be  no 
later  than  3  years  after  effective  date;  for  section  112(f) 
standards,  comply  within  90  days  of  effective  date  un- 
less compliance  extension. 

Yes. 

§63.6(c)(3H4) 

[Reserved].. 

§63.6(0(5)  

Compliance   Dates  for   Existing   area 

Area  sources  that  become  major  must  comply  with  major 

Yes. 

Sources  That  Become  Major. 

source  standards  by  date  indicated  in  subpart  or  by 
equivalent  time  period  (for  example,  3  years). 

§63.6(d)  

[Reserved]. 

§63.6(e)(1)-(2)  

Operation  &  Maintenance  

Operate  to  minimize  emissions  at  all  times;  correct  mal- 
functions as  soon  as  practk:able;  requirements  inde- 

Yes 

pendently   enforceable;    information   Administrator   will 

use  to  detemriine  if  operatiorv  and  maintenance  require- 

ments were  met. 

§  63.6(e)(3)  

Startup,    Shutdown,    and    Malfunction 

Requirement    for    startup,    shutdown,    and    malfunction 

Yes. 

Plan  (SSMP). 

(SSM)  and  SSMP;  content  of  SSMP. 

§63.6(f)(1) 

Compliance  Except  During  SSM  

You  must  comply  with  emission  standards  at  all  times  ex- 
cept during  SSM. 

Yes. 

§63.6(f)(2H3)  

Methods  for  Detennining  Compliance  .. 

Compliance  based  on  performance  test,  operation  and 
maintenance  plans,  records,  inspection. 

Yes. 

§  63.6(g)  

Altemative  Standard 

Procedures  for  getting  an  alternative  standard  

Requirements  for  opacity  and  VE  standards  

Yes. 

No.  not  applicable. 

§63.6(h)  

Opacity/VE  Standards 
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Citation 


§63.6(1)  

§63.6(1)  

§63.7(a)(1H2) 

§63.7(a)(3)  

§63.7(b)(1) 

§63.7(b)(2) 

§63.7(0  

II 

§63.7(d)  

§63.7(e)(1)  


§63  7(e)(2H3) 


§  63.7(f) 
§63.7(9) 


§ 63.7(h)  .... 
§  63.8(a)(1) 

§  63.8(a)(2) 

§  63.8(a)(3) 
§  63.8(a)(4) 
§  63.8(b)(1) 


§63.8(b)(2H3) 

§63.8(0(1)  

§63.8(c)(1)(i)  ..- 
§ 63.8(0(1  )(il)  .. 
§  63.8(0(1  )(iii)  . 
§63.8(0(2H3) 
§63.8(0(4)  


§63.8(0(5)  

§63.8(0(6)  

§63  8(0(7H8) 

§63.8(d)  

§  63.8(e)  

§63.8(f)(1H5) 


Subject 


Compliance  Extension  

Presidential  Compliance  Exemption  .... 
Performance  Test  Dates  

Section  114  Auttiority 

Notification  of  Performance  Test  

Notification  of  Rescheduling  

Quality  Assurance(QA)/Test  Plan  

Testing  Facilities  

ConditK>ns    for    Conducting    Perform- 
ance Tests. 


Conditions    for   Conductingi  Perform- 
ance Tests. 


Altemative  Test  Method  

Performance  Test  Data  Analysis  

Waiver  of  Tests  

Applicability    of    Monitoring    Require- 
ments. 
Perfomiance  Specifications  

[Reserved]. 

Monitoring  with  Flares 

Monitoring 

Multiple  Effluents  and  Multiple  Moni- 
toring Systems, 

Monitoring  System  Operation  and 
Maintenance. 

Routine  and  Predictable  SSM 

SSM  not  in  SSMP  

Compliance  with  Operation  and  Main- 
tenance Requirements. 
Monitoring  System  Installation  

CMS  Requirements 


Continuous  Opacity  Monitoring  System 

(COMS)  Minimum  Procedures. 
CMS  Requirements 

CMS  Requirements 

CMS  Quality  Control  

CMS  Performance  Evaluation 

Altemative  Monitoring  Method  


Brief  description 


Procedures  and  criteria  for  Administrator  to  grant  compli- 
ar)ce  extenskxi. 

PreskJent  may  exempt  source  category 

Dates  for  conducting  initial  performance  testing  and  other 
compliance  demonstrations;  must  conduct  180  days 
after  first  sut)ject  to  rule. 

Administrator  may  require  a  performance  test  under  CAA 
sectkHi  1 14  at  any  time. 

Must  notify  Administrator  60  days  before  the  test  

Must  notify  Administrator  5  days  twfore  scheduled  date  of 
rescheduled  date. 

Requirements;  test  plan  approval  procedures;  perform- 
ance audit  requirements;  intemal  and  external  QA  pro- 
cedures for  testing. 

Requirements  for  testing  facilities  

Performance  tests  must  be  conducted  under  representa- 
tive conditions. 

Cannot  conduct  performance  tests  during  SSM;  not  a  vio- 
lation to  exceed  standard  during  SSM. 

Must  conduct  according  to  subpart  and  EPA  test  methods 
unless  Administrator  approves  altemative:  must  have  at 
least  three  test  mns  of  at  least  1  hour  each;  compliance 
is  based  on  arithmetic  mean  of  three  runs;  conditk>ns 
when  data  from  an  additional  test  mn  can  be  used. 

Procedures  by  which  Administrator  can  grant  approval  to 
use  an  altemative  test  method. 

Must  include  raw  data  in  performance  test  report;  must 
submit  performance  test  data  60  days  after  end  of  test 
with  the  notifk:ation  of  compliance  status. 

Procedures  for  Administrator  to  waive  performance  test  .... 

Subject  tc  all  monitoring  requirements  in  subpart 

Performance  Specifrcatkjns  in  appendix  B  of  40  CFR  part 
60  apply. 

Requirements  for  flares  in  §63.11  apply 

Must  conduct  monitoring  according  to  standard  unless  Ad- 
ministrator approves  altemative. 

Specifk:  requirements  for  installing  and  reporting  on  nrrani- 
toring  systems. 

Maintenance  consistent  with  good  air  pollution  control 
practices. 

Reporting  requirements  for  SSM  when  action  is  described 
in  SSMP. 

Reporting  requirements  for  SSM  when  actkin  is  not  de- 
scribed in  SSMP. 

How  Administrator  determines  if  source  complying  with 
operatk>n  and  maintenance  requirements. 

Must  install  to  get  representative  emission  and  parameter 
measurements. 

Requirements  for  CMS  

COMS  minimum  procedures  

Zero  and  high  level  calibratkin  check  requirements  

Out-of-conlrol  periods 

Requirements  for  CMS  quality  control  

Requirements  for  CMS  performance  evaluatkm 


Procedures  for  Administrator  to  approve  altemative  moni- 
toring. 


Applies  to  subpart 
JJJJJ 


Yes. 

Yes. 
Yes. 


Yes. 

Yes. 
Yes. 

Yes. 


Yes. 

No,  §63.8445 
specifies  require- 
ments. 

Yes. 

Yes. 


Yes. 
Yes. 


Yes. 
Yes. 

Yes. 


No,  not  applk^abie. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

« 

Yes. 

No,  §§63.8425  and 
63.8465  specify 
requirements. 

No,  not  applicat>le. 

r^,  §63.8425 
specifies  require- 
ments. 

No,  §63.8425 
specifies  require- 
ments. 

No,  §63.8425 
specifies  require- 
ments. 

No,  §63  8425 
specifies  require- 
ments. 

Yes. 
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Citation 


§ 63.8(f)(6) 

§63.8(g)  

§  63.9(a)  

§63.9(b)  

§63.9(0  

§63.9(d)  

§63.9(e)  

§63.9(0  

§63.9(g)(1)  

§63.9(g)(2H3)  ... 

§63.9(h)  

§63.9(i)  

§63.9(j)  

§63.10(a)  

§63.10(b)(1)  

§63.10(b)(2)(iHv) 
§63.10(b)(2)(vi)- 

(xii)  and  (xiv). 
§63.10(b)(2)(xllj)  . 

§63.10(b)(3)  

§63.10(c)(1)-<15) 


§63. 10(d)(1)  and 
(2). 

§63.10(d)(3)  

§63. 10(d)(4)  

§63.10(d)(5) 

§63.10(e)(1H3) 

§63.10(e)(4)  

§63.10(f)  

§63.11  

§63.12 

§63.13 

§63.14 

§63.15 


Subject 


Altemaiive  to  Relative  Accuracy  Test 


Data  Reduction  

Notification  Requirements  

Initial  Notifications  

Request  for  Compliance  Extension  

Notification  of  Special  Compliance  Re- 
quirements for  New  Source. 

Notification  of  Performance  Test  

Notification  of  VE/Opacity  Test  

Additional    Notifications   Wfien    Using 

CMS. 
Additional    Notifications   When    Using 

CMS. 

Notification  of  Compliance  Status 

Adjustment  of  Submittal  Deadlines 

Change  in  Previous  Information  

Recordkeeping/Reporting 

General  Recordkeeping  Requirements 

Records  Related  to  SSM  

CMS  Records 

Records  

Records  

Records  

» 

General  Reporting  Requirements  

Reporting  Opacity  or  VE  Observations 
Progress  Reports  

SSM  Reports  

Additional  CMS  Reports 

Reporting  COMS  data 

Waiver  for  Recordkeeping/Reporting  ... 

Flares  

Delegation  

Addresses  

Incorporation  by  Reference 

Availability  of  Information  


Brief  description 


Procedures  for  Administrator  to  approve  alternative  rel- 
ative accuracy  test  for  continuous  emissions  monitoring 
systems  (CEMS). 

COMS  and  CEMS  data  reduction  requirements 

Applicability;  State  delegation 

Requirements  for  initial  notifications 

Can  request  if  cannot  comply  by  date  or  if  installed  BACT/ 
LAER. 

For  sources  that  commence  construction  between  pro- 
posal and  promulgation  and  want  to  comply  3  years 
after  effective  date. 

Notify  Administrator  60  days  prior  

Notify  Administrator  30  days  prior 

Notification  of  performance  evaluation  

Notification  of  COMS  data  use;  notification  that  relative 
accuracy  alternative  criterion  were  exceeded 

Contents;  submittal  requirements 

Procedures  for  Administrator  to  approve  change  in  when 
notifications  must  be  submitted. 

Must  submit  within  15  days  after  the  change  

Applicability;  general  information 

General  requirements  , 

Requirements  for  SSM  records  

Records  when  CMS  is  malfunctioning,  inoperative  or  out- 
of-control. 

Records  when  using  alternative  to  relative  accuracy  test ... 

Applicability  Determinations 

Additional  records  for  CMS  

Requirements  for  and  reporting;  performance  test  results 
reporting. 

Requirements  for  reporting  opacity  and  VE  

Must  submit  progress  reports  on  schedule  if  under  compli- 
ance extension. 

Contents  and  submission  

Requirements  for  CMS  reporting 

Requirements  for  reporting  COMS  data  with  performance 
test  data. 

Procedures  for  Administrator  to  waive  

Requirement  for  flares 

State  authority  to  enforce  standards  

Addresses  for  reports,  notifications,  requests  

Materials  incorporated  by  reference 

Information  availability;  confidential  infomnation 


Applies  to  subpart 
JJJJJ 


No,  not  applicable. 


No,  not  applicable. 

Yes. 

Yes. 

Yes. 

Yes. 


Yes. 

No,  not  applicable. 
Yes. 

No,  not  applicable. 

Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

No,  not  applicable. 

Yes. 

No,  §§63.8425  and 
63.8490  specify 
requirements. 

Yes. 

No,  not  applicable. 
Yes. 

Yes. 

No,  §§63.8425  and 
63.8485  specify 
requirements. 

No,  not  applicable. 

Yes. 

No,  not  applicable. 

Yes. 

Yes. 

Yes. 

Yes. 


3.  Part  63  is  amended  by  adding 
subpart  KKKKK  to  read  as  follows: 

Subpart  KKKKK— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Clay  Ceramics  Manufacturing 

Sec. 

What  This  Subpart  Covers 

63.8530    What  is  the  purpose  of  this 

subpart? 
63.8535    Am  I  subject  to  this  subpart? 
63.8540    What  parts  of  my  plant  does  this 

subpart  cover? 
63.8545    When  do  I  have  to  comply  with 

this  subpart? 


Emission  Limitations  and  Work  Practice 
Standards 

63.8555     What  emission  limitations  and 
work  practice  standards  must  I  meet? 

63.8560    What  are  my  options  for  meeting 
the  emission  limitations  and  work 
practice  standards? 

General  Compliance  Requirements 

63.8570    What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.8575    What  do  I  need  to  know  about 
operation,  maintenance,  and  monitoring 
plans? 

Testing  and  Initial  Compliance 
Requirements 

63.8585     By  what  date  must  I  conduct 
performance  tests? 


63.8590     When  must  I  conduct  subsequent 

performance  tests? 
63.8595    How  do  I  conduct  performance 

tests  and  establish  operating  limits? 
63.8600    What  are  my  monitoring 

installation,  operation,  and  maintenance 

requirements? 
63.8605    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  work  practice  standards? 

Continuous  Compliance  Requirements 

63.8615    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.8620    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards? 


Notifications,  Reports,  and  Records 

63.8630    What  notiHcations  must  I  submit 

and  when? 
63.8635    What  reports  must  I  submit  and 

when? 
63.8640    What  records  must  I  keep? 
63.8645    In  what  form  and  for  how  long 

must  I  keep  my  records? 

Other  Requirements  and  Information 

63.8655    What  parts  of  the  General 

Provisions  apply  to  me? 
63.8660    Who  implements  and  enforces  this 

subpeirt? 
63.8665    What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  KKKKK  of  Part  63 

Table  1  to  Subpart  KKKKK  of  Part  63— 

Elmission  Limits 
Table  2  to  Subpart  KKKKK  of  Part  63— 

Operating  Limits 
Table  3  to  Subpart  KKKKK  of  Part  63— Work 

Practice  Standards 
Table  4  to  Subpart  KKKKK  of  Part  63— 

Requirements  for  Performance  Tests 
Table  5  to  Subpart  KKKKK  of  Part  63— Initial 

Compliance  with  Emission  Limitations  and 

Work  Practice  Standards 
Table  6  to  Subpart  KKKKK  of  Part  63— 

Continuous  Complismce  with  Emission 

Limitations  and  Work  Practice  Standards   ' 
Table  7  to  Subpart  KKKKK  of  Part  63— 

Requirements  for  Reports 
Table  8  to  Subpart  KKKKK  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  KKKKK 

What  This  Sul^art  Covers 

§63.8530    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  limitations  and  work  practice 
standards  for  hazardous  air  pollutants 
(HAP)  emitted  from  clay  ceramics 
manufacturing  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards. 

§63.8535    Am  I  subjecTto  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  a  clay  ceramics 
manufactiu-ing  facility  that  is,  is  located 
at,  or  is  part  of  a  major  source  of  HAP 
emissions  according  to  the  criteria  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  A  clay  ceramics  manufacturing 
facility  is  a  plant  site  that  manufactiu^s 
pressed  floor  tile,  pressed  wall  tile, 
other  pressed  tile,  or  sanitaryware  [e.g., 
sinks  and  toilets).  Clay  ceramics 
manufacturing  facilities  typically 
process  clay,  shale,  and  various 
additives;  form  the  processed  materials 
into  tile  or  sanitaryware  shapes;  and  dry 
and  fire  the  ceramic  products.  Glazes 
are  applied  to  many  tile  and 
sanitaryware  products. 

(b)  A  major  soiutre  of  HAP  emissions 
is  any  stationary  soiu'ce  or  group  of 


stationary  sources  vnthin  a  contiguous 
area  imder  common  control  that  emits 
or  has  the  potential  to  emit  any  single 
HAP  at  a  rate  of  9.07  megagrams  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
megagrams  (25  tons)  or  more  per  year. 

§  63.8540    What  parte  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each 
existing,  new,  or  reconstructed  affected 
source  at  a  clay  ceramics  manufacturing 
facility  and  to  each  affected  source 
described  in  paragraphs  (f)(1)  or  (f)(2)  of 
this  section. 

(b)  Each  existing,  new,  or 
reconstructed  periodic  kiln,  tunnel  kiln, 
and  roller  kiln  is  an  affected  source 
regardless  of  design  capacity.  Each 
source  that  meets  the  description  ia 
paragraphs  (f)(1)  or  (f)(2)  also  is  an 
affected  source. 

(c)  Kilns  that  are  used  exclusively  for 
research  and  development  (R&D)  and 
are  not  used  to  manufactiue  products 
for  conunercial  sale,  except  in  a  de 
minimis  manner,  are  not  subject  to  the 
requirements  of  this  subpart. 

(d)  Kilns  that  are  used  exclusively  for 
setting  glazes  on  previously  fired 
products  or  for  refiring  are  not  subject 
to  the  requirements  of  this  subpart. 

(e)  A  source  is  a  new  affected  soiure 
if  construction  of  the  affected  source 
began  after  Jidy  22,  2002,  and  you  met 
the  applicability  criteria  at  the  time  you 
began  construction. 

(f)  An  affected  soiuce  is  reconstructed 
if  you  meet  the  criteria  as  defined  in 

§  63.2,  except  as  provided  in  paragraphs 
(f)(1)  and  (f)(2)  of  this  section. 

(1)  It  is  not  technologically  and 
economically  feasible  for  an  exi^ng 
timnel  kiln  whose  design  capacity  is 
less  than  9.07  megagrams  per  hour  (Mg/ 
hr)  (10  tons  per  hoiu'  (tph))  of  fired 
product  but  is  increased  such  that  it  is 
equal  to  or  greater  than  9.07  Mg/hr  (10 
tph)  of  fired  product  to  meet  the 
relevant  standards  (i.e.,  new  source 
maximum  achievable  control 
technology  (MACT))  by  retrofitting  with 
a  dry  lime  injection  fabric  filter  (DIFF), 
dry  lime  scrubber/fabric  filter  (DLS/FF), 
or  wet  scrubber  (WS). 

(2)  It  is  not  technologically  and 
economically  feasible  for  an  existing  dry 
limestone  adsorber  (DLA)-controlled 
kiln  whose  design  capacity  is  equal  to 
or  greater  than  9.07  Mg/hr  (10  tph)  of 
fired  product  to  meet  the  relevant 
standards  by  retrofitting  with  a  DIFF, 
DLS/FF,  or  WS. 

(g)  An  affected  soim;e  is  existing  if  it 
is  not  new  or  reconstructed  and  does 
not  meet  the  descriptions  provided  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 


§63.8545    When  del  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source  or  an  affected  source 
described  in  §  63.8540(f)(1)  or 

§  63.8540(f)(2),  you  must  comply  with 
this  subpart  according  to  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  If  the  initial  startup  of  your 
affected  source  is  before  May  16,  2003, 
then  you  must  comply  with  the 
applicable  emission  limitations  and 
work  practice  standards  in  Tables  1,2, 
and  3  to  this  subpart  no  later  than  May 
16,  2003. 

(2)  If  the  initial  startup  of  your 
affected  source  is  after  May  16,  2003, 
then  you  must  comply  with  the 
applicable  emission  limitations  and 
work  practice  standards  in  Tables  1,2, 
and  3  to  this  subpart  upon  initial  startup 
of  your  affected  soiuce. 

(b)  If  you  have  an  existing  affected 
soiut:e,  you  must  comply  with  the  work 
practice  standards  for  existing  soiures 
in  Table  3  to  this  subpart  no  later  than 
May  16,  2003. 

(c)  If  you  have  an  existing  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  soiut:e  of  HAP  by  adding  a  new 
affected  source  or  by  reconstructing,  you 
must  be  in  compliance  with  this  subpart 
upon  initial  startup  of  your  affected 
source  as  a  major  source. 

(d)  If  you  have  a  new  area  soiut;e  [i.e., 
an  area  source  for  which  construction  or 
reconstruction  was  commenced  after 
July  22,  2002)  that  increases  its 
emissions  or  its  potential  to  emit  such 
that  it  becomes  a  major  source  of  HAP, 
you  must  be  in  compliance  with  this 
subpart  upon  initial  startup  of  your 
affected  source  as  a  major  soiure. 

(e)  You  must  meet  the  notification 
requirements  in  §  63.8630  according  to 
the  schedule  in  §  63.8630  and  in  40  CFR 
part  63,  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
emission  limitations  in  this  subpart. 

Emission  Limitations  and  Work 
Practice  Standards 

§  63.8555    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  1  to  this  subpart  that  applies  to 
you. 

.  (b)  You  must  meet  each  operating 
limit  in  Table  2  to  this  subpart  that 
applies  to  you. 

(c)  You  must  meet  each  work  practice 
standard  in  Table  3  to  this  subpart  that 
applies  to  you. 
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§  63.8560    What  are  my  options  for  meeting 
the  emission  limitations  and  woric  practice 
standards? 

(a)  To  meet  the  emission  limitations 
in  Tables  1  and  2  to  this  subpart,  you 

-must  use  one  or  more  of  the  options 
listed  in  paragraphs  (a)(l]  and  (2)  of  this 
section. 

(1)  Emissions  control  system.  Use  an 
emissions  capture  and  collection  system 
and  an  air  pollution  control  device 
(APCD)  and  demonstrate  that  the 
resulting  emissions  or  emissions 
reductions  meet  the  emission  limits  in 
Table  1  to  this  subpart,  and  that  the 
captm«  and  collection  system  and 
APCD  meet  the  applicable  operating 
limits  in  Table  2  to  this  subpart. 

(2)  Process  changes.  Use  low-HAP 
raw  materials  or  implement 
manufacturing  process  changes  and 
demonstrate  that  the  resulting  emissions 
or  emissions  reductions  meet  the 
emission  limits  in  Table  1  to  this 
subpart. 

(b)  To  meet  the  work  practice 
standards  in  Table  3  to  this  subpart,  for 
each  affected  kiln,  you  must  use  natiu^ 
gas,  or  an  equivalent  fuel  (such  as 
propane  or  other  clean  burning  fuel),  as 
the  kiln  fuel  at  all  times  except  during 
periods  of  natural  gas  ciutailment  or 
other  periods  when  natural  gas  is  not 
available. 

General  Compliance  Requirements 

§63.8570    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  in  this  subpart  at  all 
times,  except  during  periods  of  startup, 
shutdown,  and  malfunction  and  during 
periods  of  routine  control  device 
maintenance  as  specified  in  paragraph 
(e)  of  this  section. 

(b)  Except  as  specified  in  paragraph 
(e)  of  this  section,  you  must  always 
operate  and  maintain  your  affected 
source,  including  air  pollution  control 
and  monitoring  equipment,  according  to 
the  provisions  in  §63.6(e)(l)(i).  During 
the  period  between  the  compliance  date 
specified  for  your  affected  soiuce  in 

§  63.8545  and  the  date  upon  which 
continuous  monitoring  systems  (CMS) 
(e.g.,  continuous  parameter  monitoring 
systems)  have  been  installed  and 
verified  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(c)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart,  you  must  develop  and 
implement  a  written  startup,  shutdown, 


and  malfunction  plan  (SSMP)  according 
to  the  provisions  in  §  63.6(e)(3). 

(d)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart,  you  must  prepare  and 
implement  a  written  operation, 
maintenance,  and  monitoring  (OM&M) 
plan  according  to  the  requirements  in 
§63.8575. 

(e)  If  you  own  or  operate  a  kiln  that 
is  subject  to  the  emission  limits 
specified  in  Table  1  to  this  subpart  and 
must  perform  routine  maintenance  on 
the  control  device  for  that  kiln,  you  may 
bypass  the  kiln  control  device  and 
continue  operating  the  kiln  upon 
approval  by  the  Administrator  provided 
you  satisfy  the  conditions  listed  in 
paragraphs  (e)(1)  through  (5)  of  this 
section. 

(1)  You  must  request  a  routine  control 
device  maintenance  exemption  from  the 
Administrator.  Your  request  must  justify 
the  need  for  the  routine  maintenance  on 
the  control  device  and  the  time  required 
to  accomplish  the  maintenance 
activities,  describe  the  maintenance 
activities  and  the  frequency  of  the 
maintenance  activities,  explain  why  the 
maintenance  cannot  be  accomplished 
during  kiln  shutdowns,  describe  how 
you  plan  to  minimize  emissions  to  the 
greatest  extent  possible  diuing  the 
maintenance,  and  provide  any  other 
documentation  required  by  the 
Administrator. 

(2)  The  routine  control  device 
maintenance  exemption  must  not 
exceed  4  percent  of  the  annual  operating 
uptime  for  each  kiln. 

(3)  The  request  for  the  routine  control 
device  maintenance  exemption,  if 
approved  by  the  Administrator,  must  be 
incorporated  by  reference  in  and 
attached  to  the  affected  source's  tide  V 
permit. 

(4)  You  must  minimize  HAP 
emissions  diuing  the  period  when  the 
kiln  is  operating  and  die  control  device 
is  offline. 

(5)  You  must  minimize  the  time 
period  during  which  the  kiln  is 
operating  and  the  control  device  is 
offline. 

(f)  You  must  be  in  compliance  with 
the  work  practice  standards  in  this 
subpart  at  all  times,  except  during 
periods  of  natural  gas  curtailment  or 
other  periods  when  natural  gas  is  not 
available. 

(g)  You  must  be  in  compliance  with 
the  provisions  of  subpart  A  of  this  part, 
except  as  noted  in  Table  8  to  this 
subpart. 


§63.8575    What  del  need  to  Icnow  about 
operation,  maintenance,  and  monitoring 
plans? 

(a)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart,  you  must  prepare, 
implement,  and  revise  as  necessary  an 
OM&M  plan  that  includes  the 
information  in  paragraph  (b)  of  this 
section.  Your  OM&M  plan  must  be 
available  for  inspection  by  the 
permitting  authority  upon  request. 

(b)  Your  OM&M  plan  must  include,  as 
a  minimum,  the  information  in 
paragraphs  (b)(1)  through  (13)  of  this 
section. 

(1)  Each  process  and  APCD  to  be 
monitored,  the  type  of  monitoring 
device  that  will  be  used,  and  the 
operating  parameters  that  will  be 
monitored. 

(2)  A  monitoring  schedule  that 
specifies  the  frequency  that  the 
parameter  values  will  be  determined 
and  recorded. 

(3)  The  limits  for  each  parameter  that 
represent  continuous  compliance  with 
the  emission  limitations  in  §63.8555. 
The  limits  must  be  based  on  values  of 
the  monitored  parameters  recorded 
during  performance  tests. 

(4)  Procedures  for  the  proper 
operation  and  routine  and  long-term 
maintenance  of  each  APCD,  including  a 
maintenance  and  inspection  schedule 
that  is  consistent  with  the 
manufactiuer's  recommendations. 

(5)  Procediu-es  for  installing  the  CMS 
sampling  probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  process  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  APCD). 

(6)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system. 

(7)  Continuous  monitoring  system 
performance  evaluation  procedures  and 
acceptance  criteria  (e.g.,  calibrations). 

(8)  Procedures  for  the  proper 
operation  and  maintenance  of 
monitoring  equipment  consistent  with 
the  requirements  in  §§  63.8600  and 
63.8(c)(1),  (3).  (4)(ii).  (7),  and  (8). 

(9)  Continuous  monitoring  system 
data  quality  assurance  procediu-es 
consistent  with  the  requirements  in 
§  63.8(d). 

(10)  Continuous  monitoring  system 
recordkeeping  and  reporting  procedures 
consistent  with  the  requirements  in 
§63.10(c).  (e)(1),  and  (e)(2)(i). 

(11)  Procedures  for  responding  to 
operating  parameter  deviations, 
including  the  procediu^es  in  paragraphs 
(b)(ll)(i)  through  (iii)  of  this  section. 


(i)  Procedures  for  determining  the 
cause  of  the  operating  parameter 
deviation. 

(ii)  Actions  for  correcting  the 
deviation  and  returning  the  operating 
parameters  to  the  allowable  limits. 

(iii)  Procedures  for  recording  the 
times  that  the  deviation  began  and 
ended,  and  corrective  actions  were 
initiated  and  completed. 

(Il2)  Procediues  for  keeping  records  to 
document  compliance. 

(13)  If  you  operate  an  affected  kiln 
and  you  plan  to  take  the  kiln  control 
device  out  of  service  for  routine 
maintenance,  as  specified  in 
§  63.8570(e),  the  procedures  specified  in 
paragraphs  (b)(13)(i)  and  (ii)  of  this 
section. 

ft)  Procedures  for  minimizing  HAP 
emissions  from  the  kiln  during  periods 
of  routine  maintenance  of  the  kiln 
control  device  when  the  kiln  is 
operating  and  the  control  device  is 
offline. 

(ii)  Procediu^s  for  minimizing  the 
duration  of  any  period  of  routine 
maintenance  on  the  kiln  control  device 
when  the  kiln  is  operating  and  the 
control  device  is  offline. 

Cc)  Changes  to  the  operating  limits  in 
your  OM&M  plan  require  a  new 
performance  test.  If  you  are  revising  an 
operating  limit  parameter  value,  you 
must  meet  the  requirements  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

dl)  Submit  a  notification  of 
performance  test  to  the  Administrator  as 
specified  in  §  63.7(b). 

(2)  After  completing  the  performance 
test  to  demonstrate  that  compliance 
with  the  emission  limits  can  be 
achieved  at  the  revised  operating  limit 
parameter  value,  you  must  submit  the 
perfonnance  test  results  and  the  revised 
operating  limits  as  part  of  the 
Notification  of  Compliance  Status 
required  under  §  63.9(h). 

(d)  If  you  are  revising  the  inspection 
and  maintenance  procedures  in  your 
OM&M  plan,  you  do  not  need  to 
conduct  a  new  performance  test. 

Testing  and  Initial  Compliance 
Requirements 

§  63.8585    By  what  date  must  I  conduct 
performance  tests? 

For  each  kiln  that  is  subject  to  the 
emission  lumts  specified  in  Table  1  to 
this  subpart,  you  must  conduct 
performance  tests  within  180  calendar 
days  after  the  compliance  date  that  is 
specified  for  yovu  source  in  §  iB3.8545 
and  according  to  the  provisions  in 
§  63.7(a)(2). 


§  63.8590    Wtien  must  I  conduct 
subsequent  perfonnance  tests? 

(a)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart,  you  must  conduct  a 
performance  test  before  renewing  your 
40  CFR  part  70  operating  permit  or  at 
least  every  5  years  following  the  initial 
performance  test. 

(b)  You  must  conduct  a  performance 
test  when  you  want  to  change  the 
parameter  value  for  any  operating  limit 
specified  in  your  OM&M  plan. 

§63.8595    How  do  i  conduct  performance 
tests  and  establish  operating  limits? 

(a)  You  must  conduct  each 
performance  test  in  Table  4  to  this 
subpart  that  applies  to  you. 

(b)  Before  conducting  the  performance 
test,  you  must  install  and  calibrate  all 
monitoring  equipment. 

(c)  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7  and  under  the 
specific  conditions  in  Table  4  to  this 
subpart. 

(d)  You  must  test  while  operating  at 
the  maximiun  production  level. 

(e)  You  may  not  conduct  performance 
tests  diuing  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §  63.7(e)(1). 

(f)  You  must  condiict  at  least  three 
separate  test  runs  for  each  performance 
test  required  in  this  section,  as  specified 
in  §  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(g)  You  must  use  the  data  gathered 
during  the  performance  test  and  the 
equations  in  paragraphs  (g)(1)  and  (2)  of 
this  section  to  determine  compliance 
with  the  emission  limitations. 

(1)  To  determine  compliance  with  the 
production-based  hydrogen  fluoride 
(HF),  hydrogen  chloride  (HCl),  and 
particulate  matter  (PM)  emission  limits 
in  Table  1  to  this  subpart,  you  must 
calculate  your  mass  emissions  per  unit 
of  production  for  each  test  run  using 
Equation  1  of  this  section: 


w«     ER 
MP  =  — 
P 


(Eq.  1). 


Where: 

MP=mass  per  unit  production, 
kilograms  (pounds)  of  pollutant  per 
megagram  (ton)  of  fired  product 
ER=mass  emission  rate  of  pollutant  (HF, 
HCl,  or  PM)  during  each  performance 
test  run,  kilograms  (pounds)  per  hour 
P=production  rate  during  each 
performance  test  run,  megagrams 
(tons)  of  fired  product  per  hour. 
(2)  To  determine  compliance  with  the 
percent  reduction  HF  and  HCl  emission 
limits  in  Table  1  to  this  subpart,  you 
must  calculate  the  percent  reduction  for 


each  test  run  using  Equation  2  of  this 
section: 

PR  =  .^^^^(100)  (Eq.2) 

Where: 

PR=percent  reduction,  percent 
ERi=mass  emission  rate  of  specific  HAP 
(HF  or  HCl)  entering  the  APCD, 
kilograms  (pounds)  per  hour 
ERo=mass  emission  rate  of  specific  HAP 
(HF  or  HCl)  exiUng  the  APCD, 
kilograms  (pounds)  per  hour, 
(h)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 
this  subpart  that  applies  to  you  as 
specified  in  Table  4  to  this  subpart. 

(i)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart  and  is  equipped  with  an 
APCD  that  is  not  addressed  in  Table  2 
to  this  subpart  or  that  is  using  process 
changes  as  a  means  of  meeting  the 
emission  limits  in  Table  1  to  this 
subpart,  you  must  meet  the 
requirements  in  §  63.8(f)  and  paragraphs 
(i)(l)  and  (2)  of  this  section. 

(1)  Submit  a  request  for  approval  of 
alternative  monitoring  procedures  to  the 
Administrator  no  later  than  the 
notification  of  intent  to  conduct  a 
performance  test.  The  request  must 
contain  the  information  specified  in 
paragraphs  (i)(l)(i)  throu^  (iv)  of  this 
section. 

(i)  A  description  of  the  alternative 
APCD  or  process  changes. 

(ii)  The  type  of  monitoring  device  or 
procedure  that  will  be  used. 

(iii)  The  operating  parameters  that 
will  be  monitored. 

(iv)  The  frequency  that  the  operating 
parameter  values  will  be  determined 
and  recorded  to  establish  continuous 
compliance  with  the  operating  limits. 

(2)  Establish  site-specific  operating 
limits  during  the  performance  test  based 
on  the  information  included  in  the 
approved  alternative  monitoring 
procedures  request  and,  as  applicable, 
as  specified  in  Table  4  to  this  subpart. 

§  63.8600    Wtwt  are  my  monitoring 
installation,  operation,  artd  maintenance 
requirements? 

(a)  You  must  install,  operate,  and 
maintain  each  CMS  according  to  your 
OM&M  plan  and  the  requirements  in 
paragraphs  (a)(1)  throu^  (5)  of  this 
section. 

(1)  Conduct  a  performance  evaluation 
of  each  CMS  according  to  your  OM&M 
plan. 

(2)  The  CMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  To 
have  a  valid  hour  of  data,  you  must  have 
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at  least  three  of  four  equally  spaced  data 
values  (or  at  least  75  percent  if  you 
collect  more  than  four  data-Values  per 
hour)  for  that  hour  (not  including 
startup,  shutdown,  malfunction,  out-of- 
control  periods,  or  periods  of-routine 
control  device  maintenance  covered  by 
a  routine  control  device  maintenance 
exemption  as  specified  in  §  63.8570(e)). 

(3)  Determine  and  record  the  3-hour 
block  averages  of  all  recorded  readings, 
calculated  after  every  3  hours  of 
operation  as  the  average  of  the  previous 
3  operating  hours.  To  calculate  the 
average  for  each  3-hour  average  period, 
you  must  have  at  least  75  percent  of  the 
recorded  readings  for  that  period  (not 
including  startup,  shutdown, 
malfunction,  out-of-control  periods,  or 
periods  of  routine  control  device 
maintenance  covered  by  a  routine 
control  device  maintenance  exemption 
as  specified  in  §63. 8570(e)). 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(5)  At  all  times,  maintain  the 
monitoring  equipment  including,  but 
not  limited  to,  maintaining  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(b)  For  each  liquid  flow  measiuement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
paragraphs  (b)(1)  through  (3)  of  this 
section. 

(1)  Locate  the  flow  sensor  in  a 
position  that  provides  a  representative 
flowrate. 

(2)  Use  a  flow  sensor  with  a  minimum 
measurement  sensitivity  of  2  percent  of 
the  liquid  flowrate. 

(3)  At  least  semiannually,  conduct  a 
flow  sensor  calibration  check. 

(c)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (5)  and 
paragraphs  (c)(1)  through  (7)  of  this 
section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressiu-e. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
measiu-ement  sensitivity  of  0.5  inch  of 
water  or  a  transducer  with  a  minimum 
measurement  sensitivity  of  1  percent  of 
the  pressure  range. 

(4)  Check  the  pressure  tap  daily  to 
ensure  that  it  is  not  plugged. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressiu-e  range,  conduct 


calibration  checks  or  install  a  new 
pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(d)  For  each  pH  measurement  device, 
you  must  meet  the  requirements  in 
paragraphs  (a)(1)  through  (5)  and 
paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(2)  Ensure  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(e)  For  each  bag  leak  detection  system, 
you  must  meet  the  requirements  in 
paragraphs  (e)(1)  through  (11)  of  this 
section. 

(1)  Each  triboelectric  bag  leak 
detection  system  must  be  installed, 
calibrated,  operated,  and  maintained 
according  to  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  (EPA-454/R-98- 
015,  September  1997).  This  document  is 
available  from  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA);  Office  of 
Air  Quality  Planning  and  Standards; 
Emissions.  Monitoring  and  Analysis 
Division;  Emission  Measurement  Center 
(MD-19),  Research  Triangle  Park,  NC 
27711.  This  document  is  also  available 
on  the  Technology  Transfer  Network 
(TIN)  under  Emission  Measurement 
Center,  Continuous  Emission 
Monitoring.  Other  types  of  bag  leak 
detection  systems  must  be  installed, 
operated,  calibrated,  and  maintained  in 
a  manner  consistent  with  the 
manufactiuer's  written  specifications 
and  recommendations. 

(2)  The  bag  leak  detection  system 
must  be  certified  by  the  manufacturer  to 
be  capable  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(3)  The  bag  leak  detection  system 
sensor  must  provide  an  output  of 
relative  PM  loadings. 

(4)  The  bag  leak  detection  system 
must  be  equipped  with  a  device  to 
continuously  record  the  output  signal 
from  the  sensor. 

(5)  The  bag  leak  detection  system 
must  be  equipped  with  an  audible  alarm 
system  that  will  sovmd  automatically 
when  an  increase  in  relative  PM 
emissions  over  a  preset  level  is  detected. 
The  alarm  must  be  located  where  it  is 


easily  heard  by  plant  operating 
personnel. 

(6)  For  positive  pressure  fabric  filter 
systems,  a  bag  leak  detector  must  be 
installed  in  each  baghouse  compartment 
or  cell. 

(7)  For  negative  pressure  or  induced 
air  fabric  filters,  the  bag  leak  detector 
must  be  installed  downstream  of  the 
fabric  filter. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instnunentation 
and  alarm  may  be  shared  among 
detectors. 

(9)  The  baseline  output  must  be 
established  by  adjusting  the  range  and 
the  averaging  period  of  the  device  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  according  to  section 
5.0  of  the  "Fabric  Filter  Bag  Leak 
Detection  Guidance." 

(10)  Following  initial  adjustment  of 
the  system,  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  detailed  in  your  OM&M  plan. 
In  no  case  may  the  sensitivity  be 
increased  by  more  than  100  percent  or 
decreased  more  than  50  percent  over  a 
365-day  period  unless  such  adjustment 
follows  a  complete  fabric  filter 
inspection  which  demonstrates  that  the 
fabric  filter  is  in  good  operating 
condition.  Record  each  adjustment. 

(11)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(f)  For  each  lime  or  chemical  feed  rate 
measurement  device,  you  must  meet  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  and  paragraphs  (f)(1)  and  (2) 
of  this  section. 

(1)  Locate  the  measurement  device  in 
a  position  that  provides  a  representative 
feed  rate  measurement. 

(2)  At  least  semiannually,  conduct  a 
calibration  check. 

(g)  For  each  limestone  feed  system  on 
a  DLA,  you  must  meet  the  requirements 
in  paragraphs  (a)(1),  (4),  and  (5)  of  this 
section  and  must  ensure  on  a  monthly 
basis  that  the  feed  system  replaces 
limestone  at  least  as  frequently  as  the 
schedule  set  during  the  performance 
test. 

(h)  Requests  for  approval  of  alternate 
monitoring  procedures  must  meet  the 
requirements  in  §§  63.8595(i)  and 
63.8(f). 

§63.8605    How  do  I  demonstrate  initial 
compliance  with  ttie  emission  limitations 
and  work  practice  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
limitation  and  work  practice  standard 
that  applies  to  you  according  to  Table  5 
to  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  2  to 


this  subpart  that  applies  to  you 

according  to  the  requirements  in 

§  63.8595  and  Table  4  to  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.8630(e). 

ContinuGus  Compliance  Requirements 

§  63.861 5    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  periods  of  monitor 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
monitor  continuously  (or  collect  data  at 
all  required  intervals)  at  all  times  that 
the  affected  source  is  operating.  This 
includes  periods  of  startup,  shutdown, 
malfunction,  and  routine  control  device 
maintenance  as  specified  in  §  63.8570(e) 
when  the  affected  source  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  out-of-control 
periods,  or  required  quality  assiuance  or 
control  activities  for  purposes  of 
calculating  data  averages.  A  monitoring 
malfunction  is  any  sudden,  infrequent, 
not  reasonably  preventable  failure  of  the 
monitoring  system  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions.  You 
must  use  all  the  valid  data  collected 
during  all  other  periods  in  assessing 
compliance.  Any  averaging  period  for 
which  you  do  not  have  valid  monitoring 
data  and  such  data  are  required 
constitutes  a  deviation  from  the 
monitoring  requirements. 

§  63.8620    How  do  I  demonstrate 
continuous  compliance  witti  ttie  emission 
limitations  and  work  practice  standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission  limit, 
operating  limit,  and  work  practice 
standard  in  Tables  1,2,  and  3  to  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Table  6  to  this 
subpart. 

(b)  For  each  kiln  that  is  subject  to  the 
emission  limits  specified  in  Table  1  to 
this  subpart  and  is  equipped  with  an 
APCD  that  is  not  addressed  in  Table  2 
to  this  subpart,  or  that  is  using  process 
changes  as  a  means  of  meeting  the 
emission  limits  in  Table  1  to  this 
subpart,  you  must  demonstrate 
continuous  compliance  with  each 
emission  limit  in  Table  1  to  this  subpart, 
and  each  operating  limit  established  as 


required  in  §  63.8595(i)(2)  according  to 
the  methods  specified  in  your  approved 
alternative  monitoring  procedures 
request,  as  described  in  §§  63.8595(i)(l) 
and  63.8(f). 

(c)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limit  and  operating  limit  in  this  subpart 
'  that  applies  to  you.  This  includes 
periods  of  startup,  shutdown, 
malfunction,  and  routine  control  device 
maintenance.  These  instances  are 
deviations  from  the  emission  limitations 
in  this  subpart.  These  deviations  must 
be  reported  according  to  the 
requirements  in  §  63.8635. 

id)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  according  to  your  SSMP. 

(e)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  diu'ing 
a  period  of  startup,  shutdown,  or 
mcilfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating 
according  to  an  SSMP  that  satisfies  the 
requirements  of  §  63.6(e)  and  your 
OM&M  plan.  The  Administrator  will 
determine  whether  deviations  that  occur 
during  a  period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(fj  Deviations  that  occiu-  diiring 
periods  of  control  device  maintenance 
covered  by  an  approved  routine  control 
device  maintenance  exemption 
according  to  §  63.8570(e)  are  not 
violations  if  you  demonstrate  to  the 
Administrator's  satisfaction  that  you 
were  operating  in  accordance  with  the 
approved  routine  control  device 
maintenance  exemption. 

(g)  You  must  demonstrate  continuous 
compliance  with  the  operating  limits  in 
Table  2  to  this  subpart  for  visible 
emissions  (VE)  from  tunnel  kilns 
equipped  with  DLA,  DIFF,  or  DLS/FF  by 
monitoring  VE  at  each  kiln  stack 
according  to  the  requirements  in 
paragraphs  {g)(l)  through  (3)  of  this 
section. 

(1)  Perform  daily  VE  observations  of 
each  kiln  stack  according  to  the 
procedures  of  Method  22  of  40  CFR  part 
60,  appendix  A.  You  must  conduct  the 
Method  22  test  while  the  affected  source 
is  operating  imder  normal  conditions. 
The  duration  of  each  Method  22  test 
must  be  at  least  15  minutes. 

(2)  If  VE  are  observed  during  any 
daily  test  conducted  using  Method  22  of 
40  CFR  part  60,  appendix  A,  you  must 
promptly  initiate  and  complete 
corrective  actions  according  to  your 
OM&M  plan.  If  no  VE  are  observed  in 
30  consecutive  daily  Method  22  tests  for 
any  kiln  stack,  you  may  decrease  the 
frequency  of  Method  22  testing  from 
daily  to  weekly  for  that  kiln  stack.  If  VE 


are  observed  during  any  weekly  test,    . 
you  must  promptly  initiate  and 
complete  corrective  actions  according  to 
your  OM&M  plan,  resume  Method  22 
testing  of  that  kiln  stack  on  a  daily  basis, 
and  maintain  that  schedule  until  no  VE 
are  observed  in  30  consecutive  daily 
tests,  at  which  time  you  may  again 
decrease  the  frequency  of  Method  22 
testing  to  a  weekly  basis. 

(3)  lif  VE  are  observed  dining  any  test 
conducted  using  Method  22  of  40  CFR 
part  60,  appendix  A,  you  must  report 
these  deviations  by  following  the 
requirements  in  §  63.8635. 

Notifications,  Reports,  and  Records 

§  63.8630    What  notifications  must  I  submit 
and  wt>en? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4).  and  63.9  (b)  through  (e). 
(g)(1),  and  (h)  that  apply  to  you,  by  the 
dates  specified. 

,(b)  As  specified  in  §  63.9(b)(2)  and  (3), 
if  you  start  up  your  affected  source 
before  May  16,  2003,  you  must  submit 
an  Initial  Notification  not  later  than  120 
calendar  days  after  May  16,  2003. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  up  yom-  new  or  reconstructed 
affected  soxu-ce  or  affected  source 
described  in  §  63.8540(f)(1)  or 

§  63.8540(f)(2)  on  or  after  May  16,  2003, 
you  must  submit  an  Initial  Notification 
not  later  than  120  calendar  days  after 
you  become  subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
written  notification  of  intent  to  conduct 
a  performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin,  as  required  in 
§63.7(b)(l). 

(e)  If  you  are  requfred  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration  as  specified 
in  Tables  4  and  5  to  this  subpart,  you 
must  submit  a  Notification  of 
Compliance  Status  as  specified  in 

§  63.9(h)  and  paragraphs  (e)(1)  through 
(3)  of  this  section. 

(1)  For  each  compliance 
demonstration  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  4  to  this 
subpart,  you  must  submit  the 
Notification  of  Compliance  Status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test,  according  to 

§  63.10(d)(2). 

(2)  In  addition  to  the  requirements  in 
§  63.9(h)(2)(i),  you  must  include  the 
information  in  paragraphs  (e}(2)(i)  and    ' 
(ii)  of  this  section  in  yoia  Notification 
of  Compliance  Status: 
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^i)  The  operating  limit  parameter 
values  established  for  each  affected 
source  with  supporting  documentation 
and  a  description  of  the  procediue  used 
to  establish  the  values. 

(ii)  For  each  APCD  that  includes  a 
fabric  filter,  if  a  bag  leak  detection 
system  is  used,  analysis  and  supporting 
dociunentadon  demonstrating 
conformance  with  EPA  guidance  and 
specifications  for  bag  leak  detection 
systems  in  §  63.8600(e). 

(3)  For  each  compliance 
demonstration  required  in  Table  5  to 
this  subpart  that  does  not  include  a 
performance  test  (i.e.,  compliance 
demonstration  for  the  work  practice 
standard),  you  must  submit  the 
Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  compliance  demonstration. 

(f)  If  you  request  a  routine  control 
device  maintenance  exemption 
according  to  §  63.8570(e),  you  must 
submit  yoiu'  request  for  the  exemption 
no  later  than  30  days  before  the 
compliance  date. 

(g)  If  you  own  or  operate  an  affected 
kiln  that  is  subject  to  the  work  practice 
standards  specified  in  Table  3  to  this 
subpart,  and  you  intend  to  use  a  fuel 
other  than  natural  gas  or  equivalent  to 
fire  the  affected  kiln,  you  must  submit 
a  notification  of  alternative  fuel  use 
within  48  hours  of  the  declaration  of  a 
period  of  natural  gas  curtailment  or 
supply  interruption,  as  defined  in 
§63.8665.  The  notification  must  include 
the  information  specified  in  paragraphs 
(gj(l)  through  (5)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Identification  of  the  affected  kiln. 

(3)  Reason  you  are  unable  to  use 
natiual  gas  or  equivalent  fuel,  including 
the  date  when  the  natural  gas 
curtailment  was  declared  or  the  natiual 
gas  supply  interruption  began. 

(4)  Type  of  alternative  fuel  that  you 
intend  to  use. 

(5)  Dates  when  the  alternative  fuel  use 
is  expected  to  begin  and  end. 

§63.8635    What  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  report  in 
Table  7  to  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §63. 10(a), 
you  must  submit  each  report  by  the  date 
in  Table  7  to  this  subpart  and  as 
specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.8545  and 


ending  on  Jime  30  or  December  31,  and 
lasting  at  least  6  months,  but  less  than 
12  months.  For  example,  if  yoiu 
compliance  date  is  March  1,  then  the 
first  semiannual  reporting  period  would 
begin  on  March  1  and  end  on  December 
31. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31  for  compliance 
periods  ending  on  June  30  and 
December  31,  respectively. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31  for 
compliance  periods  ending  on  June  30 
and  December  31,  respectively. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3){iii){A)  or  40  CFR 
71.6{a)(3){iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (7)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
acciu-ate,  and  complete. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown  or 
malfunction  dining  the  reporting  period 
and  you  took  actions  consistent  with 
your  SSMP  and  OM&M  plan,  the 
compliance  report  must  include  the 
information  specified  in  §63.10(d)(5)(i). 

(5)  A  description  of  control  device 
maintenance  performed  while  the 
control  device  was  offline  and  the  kiln 
controlled  by  the  control  device  was 
operating,  including  the  information 
specified  in  paragraphs  (c)(5)(i)  through 
(iii)  of  this  section. 

(i)  The  date  and  time  when  the 
control  device  was  shutdown  and 
restarted. 

(ii)  Identification  of  the  kiln  that  was 
operating  and  the  number  of  horn's  that 
the  kiln  operated  while  the  control 
device  was  offline. 


(iii)  A  statement  of  whether  or  not  the 
control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption 
developed  as  specified  in  §  63.8570(e).  If 
the  control  device  maintenance  was 
included  in  your  approved  routine 
control  device  maintenance  exemption, 
then  you  must  report  the  information  in 
paragraphs  (c)(5)(iii)(A)  through  (C)  of 
this  section. 

(A)  The  total  amoimt  of  time  that  the 
kiln  controlled  by  the  control  device 
operated  during  the  ciurent  semiannual 
compliance  period  and  during  the 
previous  semiannual  compliance 
period. 

(B)  The  amount  of  time  that  each  kiln 
controlled  by  the  control  device 
operated  while  the  control  device  was 
offline  for  maintenance  covered  under 
the  routine  control  device  maintenance 
exemption  diuing  the  ciurent 
semiannual  compliance  period  and 
during  the  previous  semiannual 
compliance  period. 

(C)  Based  on  the  information  recorded 
under  paragraphs  (c)(5)(iii)(A)  and  (B)  of 
this  section,  compute  the  annual 
percent  of  kiln  operating  uptime  during 
which  the  control  device  was  offline  for 
routine  maintenance  using  Equation  1  of 
this  section. 

DT.+Dr     '      ^ 

RM  = 5 (100)  (Eq.  1) 

Where: 

RM=Annual  percentage  of  kiln  uptime 

during  which  control  device  is  down 

for  routine  control  device 

maintenance 
DTp=Control  device  downtime  claimed 

under  the  routine  control  device 

maintenance  exemption  for  the 

previous  semiannual  compliance 

period 
DTc=Control  device  downtime  claimed 

under  the  routine  control  device 

maintenance  exemption  for  the 

current  semiannual  compliance 

period 
KUp=Kiln  uptime  for  the  previous 

semiannual  compliance  period 
KUc=Kiln  uptime  for  the  current 

semiannual  compliance  period 

(6)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limits  or 
operating  limits)  or  work  practice 
standards  that  apply  to  you,  the 
compliance  report  must  contain  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  or  work 
practice  standards  during  the  reporting 
period. 

(7)  If  there  were  no  periods  during 
which  the  CMS  was  out-of-control  as 
specified  in  your  OM&M  plan,  the 


compliance  report  must  contain  a 
statement  that  there  were  no  periods 
during  which  the  CMS  was  out-of- 
control  during  the  reporting  period. 

(d)  For  each  deviation  from  an 
emission  limitation  (emission  limit  or 
operating  limit)  that  occurs  at  an 
affected  source  where  you  are  not  using 
a  CMS  to  comply  with  the  emission 
limitations  in  this  subpart,  the 
compliance  report  must  contain  the 
information  in  paragraphs  (c)(1)  through 
(5)  and  paragraphs  (d)(1)  and  (2)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  malfunction,  and 
routine  control  device  maintenance. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(e)  For  each  deviation  from  an 
emission  limitation  (emission  limit  or 
operating  Umit)  occurring  at  an  affected 
source  where  you  are  using  a  CMS  to 
comply  with  the  emission  limitations  in 
this  subpart,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(5)  and  paragraphs  (e)(1)  through  (13)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  malfunction,  and 
routine  control  device  maintenance. 

(1)  The  total  operating  time  of  each 
affected  source  during  die  reporting 
period. 

(2)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(3)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(4)  The  date,  time,  and  duration  that 
each  CMS  was  out-of-control,  including 
the  pertinent  information  in  your 
OM&M  plan. 

(5)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction;  during  routine  control 
device  maintenance  covered  in  your 
approved  routine  control  device 
maintenance  exemption;  or  during 
another  period. 

(6)  A  description  of  corrective  action 
taken  in  response  to  a  deviation. 

(j7)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(8)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 


(9)  A  siunmary  of  the  total  duration  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(10)  A  brief  description  of  the  process 
units. 

(11)  A  brief  description  of  the  CMS. 

(12)  The  date  of  the  latest  CMS 
certification  or  audit. 

(13)  A  description  of  any  changes  in 
CMS,  processes,  or  control  equipment 
since  the  last  reporting  period. 

(f)  If  you  have  obtained  a  title  V 
operating  permit  according  to  40  CFR 
part  70  or  40  CFR  part  71,  you  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiaimual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A).  ff  you  submit  a 
compliance  report  according  to  Table  7 
to  this  subpart  along  with,  or  as  part  of, 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A),  and  the 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  limitation  (including  any 
operating  limit),  then  submitting  the 
compliance  report  will  satisfy  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report. 
However,  submitting  a  compliance 
report  will  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

(g)  ff  you  own  or  operate  an  affected 
kiln  that  is  subject  to  the  work  practice 
standard  specified  in  Table  3  to  this 
subpart,  and  you  use  a  fuel  other  than 
natural  gas  or  equivalent  to  fire  the 
affected  kiln,  you  must  submit  a  report 
of  alternative  fuel  use  within  10 
working  days  after  terminating  the  use 
of  the  alternative  fuel.  The  report  must 
include  the  information  in  paragraphs 
(g)(1)  through  (6)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Identification  of  the  affected  kiln. 

(3)  Reason  for  using  the  alternative 
fuel. 

(4)  Type  of  alternative  fuel  used  to  fire 
the  affected  kiln. 

(5)  Dates  that  the  use  of  the  alternative 
fuel  started  and  ended. 

(6)  Amount  of  alternative  fuel  used. 

§  63.8640    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 


Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  as 
required  in  §63.10(b)(2)(viii). 

(4)  Records  relating  to  control  device 
maintenance  and  documentation  of  your 
approved  routine  control  device 
maintenance  exemption,  if  you  request 
such  an  exemption  under  §  63.8570(e). 

(b)  You  must  keep  the  records 
required  in  Table  6  to  this  subpart  to 
show  continuous  compliance  with  each 
emission  limitation  that  applies  to  you. 

(c)  You  must  also  maintain  the 
records  listed  in  paragraphs  (c)(1) 
through  (7)  of  this  section. 

(1)  For  each  bag  leak  detection 
system,  records  of  each  alarm,  the  time 
of  the  alarm,  the  time  corrective  action 
was  initiated  and  completed,  and  a  brief 
description  of  the  cause  of  the  alarm 
and  the  corrective  action  taken. 

(2)  For  each  deviation  of  an  operating 
limit  parameter  value,  the  date,  time, 
and  duration  of  the  deviation,  a  brief 
explanation  of  the  cause  of  the  deviation 
and  the  corrective  action  taken,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(3)  For  each  kiln  that  is  subject  to  the 
emission  limits  in  Table  1 ,  records  of 
production  rates  on  a  fired-product 
weight  basis. 

(4)  For  each  kiln  that  is  subject  to  the 
emission  limits  in  Table  1 ,  records  for 
any  approved  alternative  monitoring  or 
test  procedures. 

(5)  For  each  kiln  that  is  subject  to  the 
emission  limits  in  Table  1 ,  records  of 
maintenance  and  inspections  performed 
on  the  APCD. 

(6)  For  each  kiln  that  is  subject  to  the 
emission  limits  in  Table  1,  current 
copies  of  your  SSMP  and  OM&M  plan, 
including  any  revisions,  with  records 
documenting  conformance. 

(7)  Records  that  document 
compliance  with  any  work  practice 
standard  that  applies  to  you. 

§63.8645    In  what  form  and  for  how  long 
must  I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  onsite 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance. 
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corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  offsite  for  the 
remaining  3  years. 

Other  Requirements  and  Information 

§  63.8655    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  8  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 

§63.8660    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  U.S.  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  U.S.  EPA, 
has  the  authority  to  implement  and 
enforce  this  subpart.  You  should  contact 
your  U.S.  EPA  Regional  Office  to  find 
out  if  implementation  and  enforcement 
of  this  subpart  is  delegated  to  your 
State,  local,  or  tribal  agency. 

(b)  hi  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E,  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
applicability  requirements  in  §§  63.8535 
and  63.8540,  the  compliance  date 
requirements  in  §  63.8545,  and  the  non- 
opacity  emission  limitations  in 
§63.8555. 

(2)  Approval  of  major  changes  to  test 
methods  under  §  63.7(e)(2)(ii)  and  (f) 
and  as  defined  in  §  63.90. 

(3)  Approval  of  major  changes  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  changes  to 
recordkeeping  and  reporting  under 
§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.8665    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Air  pollution  control  device  (APCD) 
means  any  equipment  that  reduces  the 
quantity  of  a  pollutant  that  is  emitted  to 
the  air. 

Bag  leak  detection  system  means  an 
instnunent  that  is  capable  of  monitoring 
PM  loadings  in  the  exhaust  of  a  fabric 
filter  in  order  to  detect  bag  failures.  A 


bag  leak  detection  system  includes,  but 
is  not  limited  to,  an  instrument  that 
operates  on  triboelectric,  light- 
scattering,  light-transmittance,  or  other 
effects  to  monitor  relative  PM  loadings. 

Clay  ceramics  manufacturing  facility 
means  a  plant  site  that  manufactures 
pressed  floor  tile,  pressed  wall  tile, 
other  pressed  tile,  or  sanitaryware  (e.g.. 
sinks  and  toilets).  Clay  ceramics 
manufactiu-ing  facilities  typically 
process  clay,  shale,  and  various 
additives,  form  the  processed  materials 
into  tile  or  sanitaryware  shapes,  and  dry 
and  fire  the  ceramic  products.  Glazes 
are  applied  to  many  tile  and 
sanitaryware  products. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
for  any  affected  source  required  to 
obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Dry  lime  injection  fabric  filter  (DIFF) 
means  an  APCD  that  includes 
continuous  injection  of  hydrated  lime  or 
other  sorbent  into  a  duct  or  reaction 
chamber  followed  by  a  fabric  filter. 

Dry  lime  scrubber/fabric  filter  (DLS/ 
FF)  means  an  APCD  that  includes 
continuous  injection  of  humidified 
hydrated  lime  or  other  sorbent  into  a 
reaction  chamber  followed  by  a  fabric 
filter.  These  systems  typically  include 
recirculation  of  some  of  the  sor"bent. 

Dry  limestone  adsorber  (DLA)  mecms 
an  AJPCD  that  includes  a  limestone 
storage  bin,  a  reaction  chamber  that  is 
essentially  a  packed  tower  filled  with 
limestone,  and  may  or  may  not  include 
a  peeling  drum  that  mechanically 
scrapes  reacted  limestone  to  regenerate 
the  stone  for  reuse. 

Emission  limitation  means  any 
emission  limit  or  operating  limit. 

Fabric  filter  means  an  APCD  used  to 
captiu^  PM  by  filtering  a  gas  stream 
through  filter  media;  also  known  as  a 
baghouse. 

Initial  startup  means: 

(1)  For  a  new  or  reconstructed  tunnel 
kiln  controlled  with  a  DLA,  and  for  a 
tunnel  kiln  that  would  be  considered 


reconstructed  but  for  §  63.8540(f)(1)  or 
§  63.8540(f)(2),  the  time  at  which  the 
temperature  in  the  kiln  first  reaches  260 
°C  (500  °F)  and  the  kik  contains 
product;  or 

(2)  For  a  new  or  reconstructed  tuimel 
kiln  controlled  with  a  DIFF,  DLS/FF,  or 
WS,  the  time  at  which  the  kiln  first 
reaches  a  level  of  production  that  is 
equal  to  75  percent  of  the  kiln  design 
capacity  or  12  months  after  the  affected 
source  begins  firing  clay  ceramics, 
whichever  is  earlier. 

Particulate  matter  (PM)  means,  for 
purposes  of  this  subpart,  emissions  of 
PM  that  serve  as  a  measure  of  total 
particulate  emissions,  as  measured  by 
Method  5  (40  CFR  part  60,  appendix  A), 
and  as  a  siurogate  for  metal  HAP 
contained  in  the  particulates  including, 
but  not  limited  to,  antimony,  arsenic, 
beryllium,  cadmium,  chromium,  cobalt, 
lead,  manganese,  mercury,  nickel,  and 
selenium. 

Period  of  natural  gas  curtailment  or 
supply  interruption  means  a  period  of 
time  diu-ing  which  the  supply  of  natural 
gas  to  an  affected  facility  is  halted  for 
reasons  beyond  the  control  of  the 
facility.  An  increase  in  the  cost  or  unit 
price  of  natural  gas  does  not  constitute 
a  period  of  natural  gas  curtailment  or 
supply  interruption. 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Research  and  development  kiln 
means  any  kiln  whose  purpose  is  to 
conduct  research  and  development  for 
new  processes  and  products  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale,  except  in  a  de 
minimis  maimer. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Startup  means  the  setting  in  operation 
of  an  eiffected  source  and  starting  the 
production  process. 

Tunnel  kiln  means  any  continuous 
kiln  that  is  not  a  roller  kiln  that  is  used 
to  fire  clay  ceramics. 

Tunnel  kiln  design  capacity  means 
the  maximimi  amount  of  clay  ceramics, 
in  Mg  (tons),  that  a  kiln  is  designed  to 
produce  in  one  year  divided  by  the 
number  of  hours  in  a  year  (8,760  hours). 
If  a  kiln  is  modified  to  increase  the 
capacity,  the  design  capacity  is 
considered  to  be  the  capacity  following 
modifications. 

Wet  scrubber  (WS)  means  an  APCD 
that  uses  water,  which  may  include 
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caustic  additives  or  other  chemicals,  as 
the  sorbent.  Wet  scrubbers  may  use  any 
of  various  design  mechanisms  to 
increase  the  contact  between  exhaust 
gases  and  the  sorbent. 


Work  practice  standard  means  any 
design,  equipment,  work  practice, 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 


Tables  to  Subpart  KKKKK  of  Part  63 

As  stated  in  §  63.8555.  you  must  meet 
each  emission  limit  in  the  following 
table  that  applies  to  you: 


Table  1  to  Subpart  KKKKK  of  Part  63.— Emission  Limits 


For  each 


You  must  meet  the  following  emis- 
sion limits  .  .  . 


Or  you  must  comply  with  the  fol- 
lowing .  ..  . 


1.  New  or  reconstructed  tunnel  kiln  with  a  design  capacity  less  than 
9.07  Mg/hr  (10  tph)  of  fired  product;  each  tunnel  kiln  that  would  be 
considered  reconstructed  but  for  §  63.8540(f)(1);  and  each  tunnel  kiln 
that  would  be  considered  reconstructed  but  for  §  63.8540(f)(2). 


2.  New  or  reconstructed  tunnel  kiln  with  a  design  capacity  equal  to  or 
greater  than  10  tph  of  fired  product. 


a.  HF  emissions  must  not  exceed 
0.029  kilograms  F>er  megagram 
(kg/Mg)  (0.057  pounds  per  ton 
(lb/ton))  of  fired  product. 

b.  HCI  emissbns  must  not  exceed 
0.13  kg/Mg  (0.26  lb/ton)  of  fired 
product. 

c.  PM  emissions  must  not  exceed 
-0.21  kg/Mg  (0.42  lb/ton)  of  fired 

product. 

a.  HF  emissions  must  not  exceed 
0.029  kg/Mg  (0.057  Ih^on)  of 
fired  product. 

b.  HCI  emisskxis  must  not  exceed 
0.028  kg/Mg  (0.056  lb/ton)  of 
fired  product. 

c.  PM  emissions  must  not  exceed 
0.060  kg/Mg  (0.12  lb/ton)  of 
fired  product. 


Reduce    uncontrolled    HF    emis- 
sions by  at  least  90  percent. 


Reduce    uncontrolled    HCI    emis- 
sions by  at  least  30  percent. 


Not  applk^ble. 


Reduce    uncontrolled    HF    emis- 
sions by  at  least  90  percent. 

Reduce    urKX}ntro|led    HCI   emis- 
sions by  at  least  85  percent. 

Not  applk^able. 


i  ^  stated  in  §  63.8555,  you  must  meet  each  operating  limit  in  the  follovdng  table  that  applies  to  you: 

Table  2  to  Subpart  KKKKK  of  Part  63.— Operating  Limits 


For  each  .  .  . 


You  must 


1.  IQIn  equipped  with  a  DLA 


2.  Kiln  equipped  with  a  DIFF  or 
bLS/FF. 


a. 


3.  Kiln  equipped  with  a  WS 


Maintain  the  average  pressure  drop  across  the  DLA  for  each  3-hour  block  period  at  or  above  the  average 
pressure  drop  established  during  the  performance  test;  and 

Maintain  a  sufficient  anK>unt  of  limestone  in  the  limestone  hopper,  storage  bin  (located  at  the  top  of  the 
DLA),  and  DLA  at  all  times;  maintain  the  limestone  feeder  setting  at  or  atx>ve  the  level  established  during 
the  performance  test;  and 

Use  the  same  grade  of  limestone  from  the  same  source  as  was  used  during  the  performance  test;  main- 
tain records  of  the  source  and  grade  of  limestone;  and 
Maintain  no  VE  from  the  DLA  stack. 

If  you  use  a  bag  leak  detection  system,  initiate  corrective  action  within  1  hour  of  a  bag  leak  detection  sys- 
tem alarm  and  complete  corrective  actions  in  accordance  with  your  OM&M  plan;  operate  and  maintain  the 
fabric  filter  such  that  the  alarm  is  not  engaged  for  more  than  5  percent  of  the  total  operating  time  in  a  6- 
month  block  reporting  period;  or  maintain  no  VE  from  the  DIFF  or  DLS/FF  stack;  and 
Maintain  free-flowing  lime  in  the  feed  hopper  or  silo  and  to  the  APCD  at  all  times  for  continuous  injection 
systems;  maintain  the  feeder  setting  at  or  above  the  level  established  during  the  performar>ce  test  for  con- 
tinuous injection  systems. 

Maintain  the  average  scrubber  pressure  drop  for  each  3-hour  block  period  at  or  atx>ve  the  average  pres- 
sure drop  established  during  the  performance  test;  and 

Maintain  the  average  scnjbber  liquid  pH  for  each  3-hour  block  period  at  or  above  the  average  scrubt)er 
liquid  pH  established  during  the  performance  test;  and 

Maintain  the  average  scrubber  liquid  flow  rate  for  each  3-hour  btock  period  at  or  above  the  average  scrub- 
ber liquid  flow  rate  established  during  the  performance  test;  and 

If  chemk:als  are  added  to  the  scrubber  water,  maintain  the  average  scrubt>er  chemical  feed  rate  for  each 
3-hour  block  period  at  or  above  the  average  scrubtjer  chemical  feed  rate  established  during  the  perform- 
ance test. 


i  Vs  stated  in  §  63.8555,  you  must  comply  with  each  work  practice  standard  in  the  following  table  that  applies  to  you: 

Table  3  to  Subpart  KKKKK  of  Part  63.— Work  Practice  Standards 


For. 


You  must .  .  . 


According  to  one  of  the  foltowing  requirements 


Each  existing,  new,  or  reconstructed  periodk:  kiln, 
tunnel  kiln,  or  roller  kiln;  each  tunnel  kiln  that  would 
be  considered  reconstructed  but  for  §  63.8540(f)(1); 
and  each  tunnel  kiln  that  would  be  considered  re- 
constmcted  but  for  §  63.8540(f)(2). 


Minimize  fuel-based  HAP  emis- 
sions. 


Use  natural  gas,  or  equivalent,  as  the  kiln  fuel,  ex- 
cept during  periods  of  natural  gas  curtailment  or 
supply  interruption,  as  defined  in  §63.8665. 
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As  stated  in  §  63.8595,  you  must  conduct  each  performance  test  in  the  following  table  that  applies  to  you: 

Table  4  to  Subpart  KKKKK  of  Part  63.— Requirements  for  Performance  Tests 


For  each  .  . 


1.  New  or  reconstructed  tunnel  kiln;  each 
tunnel  kiln  that  would  be  considered 
reconstructed  but  for  § 63.8540(f)(1); 
and  each  tunnel  kiln  that  would  be 
considered  reconstructed  but  for 
§  63.8540(f)(2). 


2.  Kiln  that  is  complying  with  production- 
based  emission  limits. 


3.  Kiln  equipped  with  a  OLA. 


You  must . 


a.  Select  locations  of  sam- 
pling ports  and  the  num- 
ber of  traverse  points. 


b.  Determine  velocities  and 
volumetric  flow  rate. 


c.  Conduct  gas  molecular 
weight  analysis. 


d.  Measure  moisture  content 
of  the  stack  gas. 

e.  Measure  HF  and  HCI 
emissions. 


Using 


Method  1  or  lAof  40CFR 
part  60,  appendix  A. 


f.  Measure  PM  emissions  .... 

Determine  the  production 
rate  during  each  test  run 
in  order  to  detennine 
compliance  with  produc- 
tion-based emission  limits. 


a.  Establish  the  operating 
limit  for  the  average  pres- 
sure drop  across  the  DLA. 


Method  2  of  40  CFR  part 
60,  appendix  A. 


Method  3  of  40  CFR  part 
60,  appendix  A. 


Method  4  of  40  CFR  part 

60,  appendix  A. 
Method  26A  of  40  CFR  part 

60,  appendix  A;  or 


Method  320  of  40  CFR  part 
63,  appendix  A. 


Method  5  of  40  CFR  part 
60,  appendix  A. 

Production  data  collected 
during  the  performance 
tests  {e.g.,  the  number  of 
ceramic  pieces  and 
weight  per  piece  in  the 
kiln  during  a  test  run  di- 
vided by  the  amount  of 
time  to  fire  a  piece). 

Data  from  the  pressure  drop 
measurement  device  dur- 
ing the  performance  test. 


According  to  the  following  requirements 


Sampling  sites  must  be  located  at  the 
outlet  of  the  APCD  and  prior  to  any 
releases  to  the  atmosphere  for  all  af- 
fected sources.  If  you  choose  to 
meet  the  (jercent  emission  reduction 
requirements  for  HF  or  HCI,  a  sam- 
pling site  must  also  be  located  at  the 
APCD  inlet. 

You  may  use  Method  2A,  2C,  2D,  2F, 
or  2G  of  40  CFR  part  60,  appendix 
A,  as  appropriate,  as  an  alternative 
to  using  Method  2  of  40  CFR  part 
60,  appendix  A. 

You  may  use  Method  3A  or  3B  of  40 
CFR  part  60,  appendix  A,  as  appro- 
priate, as  an  altemative  to  using 
Method  3  of  40  CFR  part  60,  appen- 
dix A. 


Conduct  the  test  while  operating  at  the 
maximum  production  level.  You  may 
use  Method  26  of  40  CFR  part  60, 
appendix  A,  as  an  altemative  to 
using  Method  26A  of  40  CFR  part 
60,  appendix  A,  when  no  acid  PM 
(e.g.,  HF  or  HCI  dissolved  in  water 
droplets  emitted  by  sources  con- 
trolled by  a  WS)  is  present. 

Conduct  the  test  while  operating  at  the 
maximum  production  level.  When 
using  Method  320  of  40  CFR  part 
63,  appendix  A,  you  must  tollow  the 
analyte  spiking  procedures  of  section 
13  of  Method  320  of  40  CFR  part  63, 
appendix  A,  unless  you  can  dem- 
onstrate that  the  complete  spiking 
procedure  has  been  conducted  at  a 
similar  source. 

Conduct  the  test  while  operating  at  the 
maximum  production  level. 

You  must  measure  and  record  the  pro- 
duction rate,  on  a  fired-product 
weight  basis,  of  the  affected  kiln  for 
each  of  the  three  test  runs. 


You  must  continuously  measure  the 
pressure  drop  across  the  DLA,  deter- 
mine and  record  the  block  average 
pressure  drop  values  for  the  three 
test  runs,  and  determine  and  record 
the  3-hour  block  average  of  the  re- 
corded pressure  drop  measurements 
for  the  three  test  runs. 


I 


Table  4  to  Subpart  KKKKK  of  Part  63.— Requirements  for  Performance  Tests— Continued 


For  each 


4.  Kiln  equipped  with  a  DIFF  or  DLS/FF 


5.  KHn  equipped  with  a  WS 


6.  K  In  equipped  with  a  WS  that  includes 
chemical  addition  to  the  water. 


You  must . 


b.  Establish  the  operating 
limit  for  the  limestone 
feeder  setting. 


c.  Document  the  source  and 
grade  of  limestone  used. 

Establish  the  operating  limit 
for  the  lime  feeder  setting. 


a.  Establish  the  operating 
limit  for  the  average 
scrubber  pressure  drop. 


b.  Establish  the  operatirig 
limit  for  the  average 
scrubber  liquid  pH. 


c.  Establish  the  operating 
limit  for  the  average 
scrut>ber  lk)uid  flow  rate. 


Establish  the  operating  limit 
for  the  average  scrubber 
chemical  feed  rate. 


Using 


Data  from  the  limestone 
feeder  during  the  perform- 
ance test. 


Records  of  limestone  pur- 
chase. 

Data  from  the  lime  feeder 
during  the  performance 
test. 


Data  from  the  pressure  drop 
measurement  device  dur- 
ing the  performance  test. 


Data  from  the  pH  measure- 
ment device  during  tt>e 
performance  test. 


Data  from  the  flow  rate 
measurement  device  dur- 
ing the  performance  test. 


Data  from  the  chemical  feed 
rate  measurement  device 
during  tfie  perfonmance 
test. 


According  to  the  following  requirements 


You  must  ensure  that  you  maintain  an 
adequate  amount  of  limestone  in  the 
limestone  hopper,  storage  bin  (lo- 
cated at  the  top  of  the  DLA),  and 
DLA  at  all  times  during  the  perform- 
ance test.  You  must  establish  your 
limestone  feeder  setting  one  week 
prior  to  the  performance  test  and 
maintain  the  feeder  setting  for  ttte 
one-week  period  that  precedes  the 
performance  test  and  during  the  per- 
formance test. 


For  continuous  lime  injectran  systems, 
you  must  ensure  that  lime  in  the  feed 
hopper  or  sito  and  to  the  APCD  is 
free-flowing  at  all  times  during  the 
perfomiance  test  and  record  the 
feeder  setting  for  the  three  test  runs. 
If  the  feed  rate  setting  varies  during 
-the  three  test  runs,  determine  and 
record  the  average  feed  rate  from 
the  three  test  runs. 

You  must  continuously  measure  the 
scrubber  pressure  drop,  determine 
and  record  the  bkxk  average  pres- 
sure drop  values  for  the  three  test 
runs,  and  determine  and  record  tfie 
3-hour  bkxk  average  of  the  recorded 
pressure  drop  measurements  for  tf>e 
three  test  rnns. 

You  must  continuously  measure  the 
scrubber  lk]uid  pH,  determine  and 
record  the  block  average  pH  values 
for  the  three  test  runs,  and  determine 
and  record  the  3-hour  block  average 
of  the  recorded  pH  measurements 
for  ttie  three  test  runs. 

You  must  continuously  measure  the 
scrubber  liqukj  ftow  rate,  determine 
and  record  the  t)lock  average  ftow 
rate  values  for  the  three  test  runs^ 
and  determirw  and  record  ttie  S-fraur 
block  average  of  the  recorded  flow 
rate  measurements  for  the  three  test 
runs. 

You  must  continuously  measure  the 
scrubber  chemrcal  feed  rate,  deter- 
mine and  record  tt>e  block  average 
chemtoal  feed  rate  values  for  the 
three  test  runs,  and  determine  and 
record  the  3-hour  block  average  of 
\he  recorded  chemtoal  feed  rate 
nr>easurements  for  the  three  test 
ojns. 


As  stated  in  §  63.8605,  you  must  demonstrate  initial  compliance  with  each  emission  limitation  that  applies  to  you 
according  to  the  following  table: 
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Table  5  to  Subpart  KKKKK  of  Part  63.— Initial  Compliance  with  Emission  Limitations  and  Work  Practice 

Standards 


For  each 


For  the  following 


1.  New  or  reconstructed  tunnel  kiln 
with  a  design  capacity  less  than 
9.07  Mg/hr  (10  tph)  of  fired  prod- 
uct; each  tunnel  kiln  that  would 
be  considered  reconstructed  but 
for  §63.8540(f)(1);  and  each  tun- 
nel kiln  that  would  be  considered 
reconstructed  but  for 

§  63.8540(f)(2). 


2.  New  or  reconstructed  tunnel  kiln 
with  a  design  capacity  equal  to  or 
greater  than  10  tph  of  fired 
product. 


.  HF  emissions  must  not  exceed 
0.029  kg/Mg  (0.057  lb/ton)  of 
tired  product;  or  uncontrolled  HF 
emissions  must  be  reduced  by 
at  least  90  percent;  and. 


b.  HCI  emissions  must  not  exceed 
0.13  kg/Mg  (0.26  lb/ton)  of  fired 
product;  or  uncontrolled  HCI 
emissions  must  be  reduced  by 
at  least  30  percent;  and 


c.  PM  emissions  must  not  exceed 
0.21  kg/Mg  (0.42  lb/ton)  of  fired 
product. 


a.  HF  emissions  must  not  exceed 
0.029  kg/Mg  (0.057  lb/ton)  of 
fired  product;  or  uncontrolled  HF 
emissions  must  be  reduced  by 
at  least  90  percent;  and 


b.  HCI  emissions  must  not  exceed 
0.028  kg/Mg  (0.056  Ib.ton)  of 
fired  product;  or  uncontrolled 
HCI  emissions  must  be  reduced 
by  at  least  85  percent;  and 


.  PM  emissions  must  not  exceed 
0.060  kg/Mg  (0.12  lb/ton)  of 
fired  product. 


You  have  demonstrated  initial  compliance  If 


r.  The  HF  emissions  measured  using  Method  26A  of  40  CFR  part  60, 
appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A  over  the 
period  of  the  initial  performance  test,  according  to  the  calculations 
in  §  63.8595(g)(1),  do  not  exceed  0.029  kg/Mg  (0.057  lb/ton);  or 
uncontrolled  HF  emissions  measured  using  Method  26A  of  40  CFR 
part  60,  appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A 
over  the  period  of  the  initial  performance  test  are  reduced  by  at 
least  90  percent,  according  to  the  calculations  in  §  63.8595(g)(2); 
and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  subpart  over  the  3-hour  performance  test  during 
which  HF  emissions  did  not  exceed  0.029  kg/Mg  (0.057  lb/ton)  or 
uncontrolled  HF  emissions  were  reduced  by  at  least  90  percent. 

i.  The  HCI  emissions  measured  using  Method  26A  of  40  CFR  part 
60,  appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A  over 
the  period  of  the  initial  performance  test,  according  to  the  calcula- 
tions in  §  63.8595(g)(1),  do  not  exceed  0.13  kg/Mg  (0.26  lb/ton);  or 
uncontrolled  HCI  emissions  measured  using  Method  26A  of  40 
CFR  part  60,  appendix  A  or  Method  320  of  40  CFR  part  63,  ap- 
pendix A  over  the  period  of  the  initial  performance  test  are  reduced 
by  at  least  30  percent,  according  to  the  calculations  in 
§  63.8595(g)(2);  and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  subpart  over  the  3-hour  performance  test  during 
which  HCI  emissions  did  not  exceed  0.13  kg/Mg  (0.26  IbAon)  or 
uncontrolled  HCI  emissions  were  reduced  by  at  least  30  percent. 

i.  The  PM  emissions  measured  using  Method  5  of  40  CFR  part  60, 
appendix  A,  over  the  period  of  the  initial  performance  test,  accord- 
ing to  the  calculations  in  §  63.8595(g)(1),  do  not  exceed  0.21  kg/ 
Mg  (0,42  lb/ton);  and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  supbart  over  the  3-hour  performance  test  during 
which  PM  emissions  did  not  exceed  0.21  kg/Mg  (0.42  lb/ton). 

i.  The  HF  emissions  measured  using  Method  26A  of  40  CFR  part  60, 
appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A  over  the 
period  of  the  initial  performance  test,  according  to  the  calculations 
in  §  63.8595(g)(1),  do  not  exceed  0.029  kg/Mg  (0.057  lb/ton);  or 
uncontrolled  HF  emissions  measured  using  Method  26A  of  40  CFR 
part  60,  appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A 
over  the  period  of  the  initial  performance  test  are  reduced  by  at 
least  90  percent,  according  to  the  calculations  in  §  63.8595(g)(2); 
and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  subpart  over  the  3-hour  performance  test  during 
wtiich  HF  emissions  did  not  exceed  0.029  kg/Mg  (0.057  lb/ton)  or 
uncontrolled  HF  emissions  were  reduced  by  at  least  90  percent. 

i.  The  HCI  emissions  measured  using  Method  26A  of  40  CFR  part 
60,  appendix  A  or  Method  320  of  40  CFR  part  63,  appendix  A  over 
the  period  of  the  initial  performance  test,  according  to  the  calcula- 
tions in  §63.8595(g)(1),  do  not  exceed  0.028  kg/Mg  (0.056  lb/ton); 
or  uncontrolled  HCI  emissions  measured  using  Method  26A  of  40 
CFR  part  60,  appendix  A  or  Method  320  of  40  CFR  part  63,  ap- 
(jendix  A  over  the  period  of  the  initial  performance  test  are  reduced 
by  at  least  85  percent,  according  to  the  calculations  in 
§  63.8595(g)(2);  and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  subpart  over  the  3-hour  performance  test  during 
which  HCI  emissions  did  not  exceed  0.028  kg/Mg  (0.056  lb/ton)  or 
uncontrolled  HCI  emissions  were  reduced  by  at  least  85  percent. 

i.  The  PM  emissions  measured  using  Method  5  of  40  CFR  part  60, 
appendix  A,  over  the  period  of  the  initial  perfomiance  test,  accord- 
ing to  the  calculations  on  §  63.8595(g)(1),  do  not  exceed  0.060  kg/ 
Mg  (0.12  lb/ton);  and 

ii.  You  establish  and  have  a  record  of  the  operating  limits  listed  in 
Table  2  to  this  subpart  over  the  3-hour  performance  test  during 
which  PM  emisskjns  did  not  exceed  0.060  kg/Mg  (0.12  lb/ton). 
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Table  5  to  Subpart  KKKKK  of  Part  63.— Initial  Compliance  with  Emission  Limitations  and  Work  Practice 

STANDARDS— Continued 


For  each 


3.  Existing,  new,  or  reconstructed 
periodic  kiln,  tunel  kiln,  or  roller 
kiln;  each  tunnel  kiln  that  woukj 
be  considered  reconstructed  but 
for  §  63.8540(f)(1);  and  each  tun- 
nel kiln  that  would  be  considered 
reconstructed  but  for 

§63.8540(0(2). 


For  the  following 


Minimize   fuel-based   HAP   emis- 
sions. 


You  have  demonstrated  initial  compliance  if . 


You  use  natural  gas,  or  equivalent,  as  the  kiln  fuel. 


As  stated  in  §  63.8620,  you  must  demonstrate  continuous  compliance  with  each  emission  limit  and  operating  limit  that 
applies  to  you  according  to  the  following  table: 

Table  6  to  Subpart  KKKKK  of  Part  63.— Continuous  Compliance  with  Emission  Limitations  and  Work 

Practice  Standards 


For  each 


1 .  Kiln  equipped  with  a  DLA 


2.   Kiln  equipped  with  a  DIFF  or 
DLS/FF. 


3.  Kiln  equipped  with  a  WS 


For  the  following  .  .  . 


a.  Each  emission  limit  in  Table  1 
to  this  subpart  and  each  oper- 
ating limit  in  Item  1  of  Table  2  to 
this  subpart  for  kilns  equipped 
with  a  DLA. 


.  Each  emission  limit  in  Table  1 
to  this  subpart  and  each  oper- 
ating limit  in  Item  2  of  Table  2  to 
this  subpart  for  kilns  equipped 
with  DIFF  or  OLS/FF. 


a.  Each  emission  limit  in  Table  1 
to  this  sut)part  and  each  oper- 
ating limit  in  Item  3  of  Table  2  to 
this  subpart  for  kilns  equipped 
with  WS. 


You  must  demonstrate  continuous  compliance  by 


i.  Collecting  the  DLA  pressure  drop  data  according  to  §  63.8600(a); 
reducing  the  DLA  pressure  drop  data  to  3-hour  bk)ck  averages  ac- 
cording to  §  63.8600(a);  maintaining  tt>e  average  pressure  drop 
across  H\e  DLA  for  each  3-hour  block  period  at  or  abowe  the  aver- 
age pressure  drop  established  during  the  performance  test;  and 

ii.  Verifying  that  the  limestone  hopper  and  storage  bin  (located  at  the 
top  of  the  DLA)  contain  adequate  limestone  by  performing  a  daily 
visual  check;  and 

iii.  Recording  the  limestone  feeder  settirtg  daily  to  verify  that  the 
feeder  setting  is  being  maintained  at  or  above  the  level  established 
during  the  performance  test;  and 

iv.  Using  the  same  grade  of  limestone  from  the  same  source  as  was 
used  during  the  performance  test;  maintaining  records  of  the 
source  and  type  of  lirDestone;  and 

v.  Performing  VE  observations  of  the  DLA  stack  at  the  frequency 
specified  in  §63.8620(g)  using  Method  22  of  40  CFR  part  60,  ap- 
pendix A;  maintaining  no  VE  from  the  DLA  stack. 

i.  If  you  use  a  bag  leak  detection  system,  initiating  corrective  actkxi 
within  1  hour  of  a  bag  leak  detection  system  alarm  and  completing 
corrective  actk>ns  in  accordance  with  your  OM&M  plan;  operating 
and  maintaining  the  fabric  filter  such  that  tfie  alann  is  not  engaged 
for  more  than  5  percent  of  the  total  operating  time  in  a  6-month 
block  reporting  period;-  in  calculating  this  operating  time  fraction,  if 
inspection  of  the  fabric  filter  demonstrates  that  no  corrective  actk>n 
is  required,  no  alarm  time  is  counted;  if  corrective  action  is  re- 
quired, each  alarm  is  counted  as  a  minimum  of  1  hour;  if  you  take 
longer  than  1  hour  to  initiate  corrective  actk>n,  the  alarm  tinr>e  is 
counted  as  the  actual  amount  of  time  taken  by  you  to  initiate  cor- 
rective action;  or  performing  VE  observations  of  the  DIFF  or  DLS/ 
FF  stack  at  the  frequency  specified  in  §  63.8620(g)  using  Method 
22  of  40  CFR  part  60,  appendix  A;  maintaining  no  VE  from  the 
DIFF  or  DLS/FF  stack:  and 

ii.  Verifying  that  lime  is  free-flowing  via  a  load  cell,  carrier  gas/lime 
flow  indk^ator,  carrier  gas  pressure  drop  measurement  system,  or 
other  system;  recording  all  monitor  or  sensor  output,  and  if  lime  is 
found  not  to  be  free  ftowing,  promptly  initiating  and  completing  cor- 
rective actions  in  accordance  with  your  OM&M  plan;  recording  the 
feeder  setting  once  each  shift  of  operation  to  verify  that  the  feeder 
setting  is  being  maintained  at  or  above  the  level  established  during 
the  performance  test. 

i.  Collecting  the  scrubber  pressure  drop  data  according  to 
§  63.8600(a);  reducing  the  scrubt>er  pressure  drop  data  to  3-hour 
block  averages  according  to  §  63.8600(a);  maintaining  the  average 
scrubber  pressure  drop  for  each  3-hour  bkx:k  period  at  or  atxjve 
the  average  pressure  drop  established  during  the  performance 
test;  and 

ii.  Collecting  the  scrubber  liquid  pH  data  according  to  §63  8600(a); 
reducing  the  scrubber  liquid  pH  data  to  3-hour  block  averages  ac- 
cording to  §  63.8600(a);  maintaining  tf>e  average  scrubber  Ik^ukJ 
pH  for  each  3-hour  bk>ck  period  at  or  above  the  average  scrubber 
lk)uid  pH  estat)lished  during  tf>e  performance  test;  and 
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Table  6  to  Subpart  KKKKK  of  Part  63.— CorrriNuous  Compliance  with  Emission  Limitations  and  Work 

Practice  Standards— Continued 


For  each 


4.  Existing,  new,  or  reconstructed 
periodic  l<iln,  tunnel  kiln,  or  roller 
kiln;  each  tunnel  kiln  that  would 
be  considered  reconstructed  but 
for  §63.8540  (f)(1);  and  each  tun- 
nel kiln  that  would  be  considered 
reconstructed  but  for 

§  63.8540(f)(2). 


For  the  following 


Minimize   fuel-based    HAP   emis- 
sions. 


You  must  demonstrate  continuous  compliance  by  . 


iii.  Collecting  the  scrubber  liquid  flow  rate  data  according  to 
§  63.8600(a);  reducing  the  scrubber  liquid  flow  rate  data  to  3-hour 
block  averages  according  to  § 63.8600(a);  maintaining  the  average 
scrubber  liquid  flow  rate  for  each  3-hour  block  period  at  or  above 
the  average  scrubber  liquid  flow  rate  established  during  the  per- 
formance test;  and 

iv.  If  chemicals  are  added  to  the  scrubber  water,  collecting  the  scrub- 
ber chemical  feed  rate  data  according  to  §  63.8600(a);  reducing 
the  scrubber  chemical  feed  rate  data  to  3-hour  block  averages  ac- 
cording to  §  63.8600(a);  maintaining  the  average  scrubber  chem- 
ical feed  rate  for  each  3-hour  block  period  at  or  above  the  average 
scrubber  chemical  feed  rate  established  during  the  performance 
test. 

i.  Maintaining  records  documenting  your  use  of  natural  gas,  or  an 
equivalent  fuel,  as  the  kiln  fuel  at  all  times  except  during  periods  of 
natural  gas  curtailment  or  supply  interruption;  and 

ii.  If  you  intend  to  use  an  altemative  fuel,  submitting  a  notification  of 
alternative  fuel  use  within  48  hours  of  the  declaration  of  a  period  of 
natural  gas  curtailment  or  supply  interruption,  as  defined  in 
§63.8665;  and 

iii.  Submitting  a  report  of  altemative  fuel  use  within  10  wori<ing  days 
after  terminating  the  use  of  the  altemative  fuel,  as  specified  in 
§  63.8635(g). 


As  stated  in  §  63.8635,  you  must  submit  each  report  that  applies  to  you  according  to  the  following  table: 

Table  7  to  Subpart  KKKKK  of  Part  63.— Requirements  for  Reports 


You  must  submit 


1 .  A  compliance  report 


2.  An  immediate  startup,  shutdown, 
and  malfunction  report  if  you  took 
actions  during  a  startup,  shut- 
down, or  malfunction  during  the 
reporting  period  that  are  not  con- 
sistent with  your  SSMP. 


3.  A  report  of  altemative  fuel  use 


The  report  must  contain 


a.  If  there  are  no  deviations  from  any  emission  limitations  or  work 
practice  standards  that  apply  to  you,  a  statement  that  there  were 
no  deviations  from  the  emission  limitations  or  work  practice  stand- 
ards during  the  reporting  period.  If  there  were  no  periods  during 
which  the  CMS  was  out-of-control  as  specified  in  your  OM&M  plan, 
a  statement  that  there  were  no  periods  during  which  the  CMS  was 
out-of-control  during  the  reporting  period. 

b.  If  you  have  a  deviation  from  any  emission  limitation  (emission 
limit,  operating  limit)  during  the  reporting  period,  the  report  must 
contair.  the  information  in  § 63.8635(d)  or  (e).  If  there  were  periods 
during  which  the  CMS  was  out-of-control,  as  specified  in  your 
OM&M  plan,  the  report  must  contain  the  information  in 
§  63.8635(e). 

c.  If  you  had  a  startup,  shutdown,  or  malfunction  during  the  reporting 
period  and  you  took  actions  consistent  with  your  SSMP,  the  com- 
pliance report  must  include  the  information  in  §63.10(d)(5)(i). 

a.  Actions  taken  for  the  event  according  to  the  requirements  in 
§63.10(d)(5)(ii). 


b.  The  information  in  §63.10(d)(5)(ii) 


The  information  in  §  63.8635(g) 


You  must  submit  the  report 


Semiannually  according  to  the  re- 
quirements in  §  63.8635(b). 


Semiannually  according  to  the  re- 
quirements in  §  63.8635(b). 


Semiannually  according  to  the  re- 
quirements in  §  63.8635(b). 

By  fax  or  telephone  within  2  work- 
ing days  after  starting  actions 
inconsistent  with  the  plan. 


By  letter  within  7  worthing  days 
after  the  end  of  the  event  unless 
you  have  made  altemative  ar- 
rangements with  the  permitting 
authority. 

If  you  are  subject  to  the  work 
practice  standards  specified  In 
Table  3  to  this  subpart,  and  you 
use  an  altemative  fuel  to  fire  an 
affected  kiln,  by  letter  within  10 
wori<ing  days  after  terminating 
the  use  of  the  altemative  fuel. 


As  stated  in  §  63.8655.  you  must  comply  with  the  General  Provisions  in  §§  63.1  through  63.15  that  apply  to  you  according 
to  the  following  table: 
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Table  8  to  Subpart  KKKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKKK 


Citation 


(63.1 


IL 

§63 
§63 
§63 
§63 


,2 

3 

4 

5 

6(a) 


6(b)(1H4) 


§  63.6(b)(5) 

§  63.6(b)(6) 
§  63.6(b)(7) 


463.6(c)(1H2) 


§63.6(c)(3H4) 
§  63.6(c)(5)  


§63.6(d)  

§63.6(e)(1H2) 


§  63.6(e)(3) 

§  63.6(f)(1) 

§63.6(0(2H3) 


§  63.6(g) 
§  63.6(h) 
§63.6(1)  . 


§63.6(j)  

§63.7(a)(1)-<2) 


§63.7(a)(3) 
§  63.7(b)(1) 
§  63.7(b)(2) 
§63.7(0)  .... 


§63.7(d)  .... 
§63.7(e)(1) 


Subject 


Applkabitity 

Definitions  

Units  and  Abbreviations  

Prohit)ited  Activities  

Construction/Reconstruction 
Applk:ability 


Compliance  Dates  for  New  and  Reconstructed 
Sources. 


Notification 


[Reserved]. 

Compliance  Dates  for  New  and  Reconstructed 
area  Sources  That  Become  Major. 


Compliance  Dates  for  Existing  Sources 


[Reserved]. 

Compliance  Dates  for  Existing  Area  Sources 
That  Become  Major. 


[Reserved]. 

Operation  &  Maintenance 


Startup,     Shutdown,     and     Malfunction     Plan 

(SSMP). 
Compliance  Except  During  SSM 

Methods  for  Determining  Compliance 

Altemative  Standard  

OpacityA/E  Standards 

Compliance  Extension 

Presidential  Compliance  Exemption 

Performance  Test  Dates  

Section  114  Authority  

Notification  of  Performance  Test 

Notification  of  Rescheduling 

Quality  Assurance  (QA)/Test  Plan  

Testing  Facilities 

Conditions  for  Conducting  Performance  Tests  ... 


Brief  description 


Initial  applk:at>ility  determination;  applicability 
after  standard  established;  permit  require- 
ments; extensions,  notifications.. 

Definitions  for  part  63  standards  

Units  and  abbreviations  for  part  63  standards  .... 

Compliance  date;  circumv6htion;  severability  

Applicatwiity;  applications;  approvals 

General  Provisions  (GP)  apply  unless  compli- 
ance extension;  GP  apply  to  area  sources 
that  become  major. 

Standards  apply  at  effective  date;  3  years  after 
effective  date;  upon  startup;  10  years  after 
construction  or  reconstruction  commences  for 
section  112(f). 

Must  notify  if  commenced  construction  or  recon- 
struction after  proposal. 

Area  sources  that  become  major  must  comply 
with  major  source  standards  immediately 
upon  becoming  major,  regardless  of  whether 
required  to  comply  wtten  they  were  area 
sources. 

Comply  according  to  date  in  subpart,  which 
must  be  no  later  than  3  years  after  effective 
date;  for  section  112(f)  standards,  comply 
within  90  days  of  effective  date  unless  compli- 
ance extension. 

Area  sources  that  become  major  must  comply 
with  major  source  standards  by  date  indicated 
in  subpart  or  by  equivalent  time  period  (for 
example,  3  years). 

Operate  to  minimize  emissions  at  all  times;  cor- 
rect malfunctions  as  soon  as  practicable;  re- 
quirements independently  enforceable;  infor- 
mation Administrator  will  use  to  determine  if 
operation  and  maintenance  requirements 
were  met. 

Requirement  for  startup,  shutdown,  and  mal- 
function (SSM)  and  SSMP;  content  of  SSMP. 

You  must  comply  with  emission  standards  at  all 
times  except  during  SSM. 

Compliance  based  on  performance  test,  oper- 
ation and  maintenance  plans,  records,  inspec- 
tion. 

Procedures  for  getting  an  altemative  standard  ... 

Requirements  for  opacity  and  VE  standards  

Procedures  and  criteria  for  Administrator  to 
grant  compliance  extension. 

President  may  exempt  source  category 

Dates  for  conducting  initial  performance  testing 
and  other  compliance  demonstrations;  must 
conduct  180  days  after  first  subject  to  rule. 

Administrator  may  require  a  performance  test 
under  CAA  section  1 14  at  any  time. 

Must  notify  Administrator  60  days  before  the 
test. 

Must  notify  Administrator  5  days  before  sched- 
uled date  of  rescheduled  date. 

Requirements;  test  plan  approval  procedures; 
performance  audit  requirements;  internal  and 
external  QA  procedures  for  testing. 

Requirements  for  testing  facilities  

Performance  tests  must  be  conducted  under 
representative  conditions. 

Cannot  conduct  performance  tests  during  SSM; 
not  a  violation  to  exceed  standard  during 
SSM. 


Applies  to  subpart 
KKKKK 


Yes. 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 
Yes. 
Yes 


Yes. 

No,  not  applicable. 

Yes. 


Yes. 
Yes. 


Yes. 
Yes. 
Yes. 
Yes. 


Yes. 

No,  §63.8595 
spedfies  require- 
ments. 

Yes. 


26754 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Rules  and  Regulations 


Table  8  to  Subpart  KKKKK  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  KKKKK— Continued 


Citation 


§63.7(e)(2H3) 


§63.7(0  

§63.7(g)  

§63.7(h)  

§63.8(a)(1) 

§63.8(a)(2) 

§  63.8(a)(3) 

§  63.8(a)(4) 

§63.8(b)(1) 

§63.8(b)(2H3) 

§  63.8(c)(1)  

§  63.8(0(1  )(i)  ... 
§63.8(c)(1)(ii) 
§  63.8(0(1  )(iii)  . 

§63.8(0(2H3) 
§63.8(0(4)  

§63.8(0(5)  

§63.8(0(6)  

§63.8(0(7H8) 

§63.8(d)  

§  63.8(e)  

§  63.8(0(1  H5) 
§63.8(0(6)  

§63.8(g)  

§  63.9(a)  

§  63.9(b)  

§63.9(0  

§63.9(d)  

§63.9(e)  

§63.9(0  

§  63.9(g)(1) 

§63.9(g)(2H3) 


Subject 


Brief  description 


Conditions  for  Conducting  Performance  Tests 


Alternative  Test  Method  

Performance  Test  Data  Analysis 

Waiver  of  Tests  

Applicability  of  Monitoring  Requirements 

Performance  Specifications 

[Reserved]. 

Monitoring  witfi  Flares  

Monitoring  

Multiple  Effluents  and  Multiple  Monitoring  Sys- 
tems. 
Monitoring  System  Operation  and  Maintenance 

Routine  and  Predictable  SSM 

SSM  not  in  SSMP  


Compliance  witfi   Operation   and   Maintenance 
Requirements. 


Monitoring  System  Installation 
CMS  Requirements  


Continuous  Opacity  Monitoring  System  (COMS) 

Minimum  Procedures. 
CMS  Requirements  : 

CMS  Requirements  

CMS  Quality  Control 

CMS  Performance  Evaluation  

Altemative  Monitoring  Method 

Alternative  to  Relative  Accuracy  Test  

Data  Reduction 

Notification  Requirements  

Initial  Notifications 

Request  for  Compliance  Extension 

Notification    of    Special    Compliance    Require- 
ments for  New  Source. 

Notification  of  Performance  Test 

Notification  of  VE/Opacity  Test  .'. 

Additional  Notifications  When  Using  CMS  

Additional  Notifications  When  Using  CMS  


Must  conduct  according  to  subparf  and  EPA  test 
methods  unless  Administrator  approves  alter- 
native; must  have  at  least  three  test  runs  of  at 
least  1  hour  each;  compliance  is  based  on 
arithmetic  mean  of  three  runs;  conditions 
when  data  from  an  additional  test  run  can  be 
used. 

Procedures  by  which  Administrator  can  grant 
approval  to  use  an  altemative  test  method. 

Must  include  raw  data  in  performance  test  re- 
port; must  submit  performance  test  data  60 
days  after  end  of  test  with  the  notification  of 
compliance  status. 

Procedures  for  Administrator  to  waive  perform- 
ance test. 

Subject  to  all  monitoring  requirements  in  subparf 

Performance  Specifications  in  appendix  B  of  40 
CFR  part  60  apply. 

Requirements  for  flares  in  §63.11  apply  

Must  conduct  monitoring  according  to  standard 
unless  Administrator  approves  altemative. 

Specific  requirements  for  installing  and  reporting 
on  monitoring  systems. 

Maintenance  consistent  with  good  air  pollution 
control  practices. 

Reporting  requirements  for  SSM  when  action  is 
described  in  SSMP. 

Reporting  requirements  for  SSM  when  action  is 
not  described  in  SSMP. 

How  Administrator  determines  if  source  com- 
plying with  operation  and  maintenance  re- 
quirements. 

Must  install  to  get  representative  emission  and 
parameter  measurements. 

Requirements  for  CMS 


COMS  minimum  procedures 


Zero  and  high  level  calibration  check  require- 
ments. 

Out-of-control  periods 


Requirements  for  CMS  quality  control 


Requirements  for  CMS  performance  evaluation 


Procedures  for  Administrator  to  approve  alter- 
native monitoring. 

Procedures  for  Administrator  to  approve  alter- 
native relative  accuracy  test  for  continuous 
emission  monitoring  systems  (CEMS). 

COMS  and  CEMS  data  reduction  requirements 

Applicability;  State  delegation  

Requirements  for  initial  notifications  

Can  request  if  cannot  comply  by  date  or  if  in- 
stalled BACT/LAER. 

For  sources  that  commence  constmction  be- 
tween proposal  and  promulgation  and  want  to 
comply  3  years  after  effective  date. 

Notify  Administrator  60  days  prior 

Notify  Administrator  30  days  prior 

Notification  of  performance  evaluation 

Notification  of  COMS  data  use;  notification  that 
relative  accuracy  altemative  criterion  were  ex- 
ceeded.. 


Applies  to  subparf 
KKKKK 


Yes. 


Yes. 
Yes. 

Yes. 

Yes. 
Yes. 

No,  not  applicable. 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


/ 


Yes. 


No,  §§63.8575  and 
63.8615  specify 
requirements. 

No,  not  applicable. 

No,  §63.8575 
specifies  require- 
ments. 

No,  §63.8575 
specifies  require- 
ments. 

No,  §63.8575 
specifies  require- 
ments. 

No,  §63.8575 
specifies  require- 
ments. 

Yes. 

No,  not  applicable. 


No,  not  applicable. 

Yes. 

Yes. 

Yes. 

Yes. 


Yes. 

No,  not  applicable. 

Yes. 

No,  not  applicable. 


■/.,: 
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Citation 


§63.9(h)  

§63.9(i)  

§63.90)  

§63.10(a)  .*.... 

§63.10(0(1) 

§63.10(O(2)(iHv)  .. 
§63.10(b)(2)(vi)-(xii) 

and  (xiv). 
§63.10(b)(2)(xiii)  

§63.10(0(3) 

§63.10(c)(1H15)  .... 


§63.10(d)(1)and(2) 

§63.10(d)(3) 

§63.10(d)(4) 

§63.10(d)(5) 

§63.10(e)(1H3)  

§63.10(e)(4) 

§63.10(0  

§63.11    

§63.12 

§63.13 

§63.14 

§63.15 


Subject 


Notification  of  Compliance  Status  

Adjustment  of  Submittal  Deadlines  

Change  in  Previous  Information 

Recordkeeping/Reporting  

General  Recordkeeping  Requirements 

Records  Related  to  SSM 

CMS  Records 

Records  

Records 

Records  

General  Reporting  Requirements 

Reporting  Opacity  or  VE  Observations 
Progress  Reports 

SSM  Reports  

Additional  CMS  Reports  

Reporting  COMS  data 

Waiver  for  Recordkeeping/Reporting  .. 

Flares , 

Delegation 

Addresses 

Incorporation  by  Reference 

Availability  of  Information  


[FR  Doc.  03-5739  Filed  5-15-03;  8:45  am] 
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Brief  description 


Contents;  submittal  requirements 

Procedures  for  Administrator  to  approve  change 
in  when  notifications  must  be  submitted. 

Must  submit  within  15  days  after  the  change  

Applicability;  general  information 

General  requirements 

Requirements  for  SSM  records 

Records  when  CMS  is  malfunctioning,  inoper- 
ative or  out-of -control. 

Records  when  using  altemative  to  relative  accu- 
racy test. 

Applicability  Determinations  

Additional  records  for  CMS  


Requirements  for  reporting;  performance  test  re- 
sults reporting. 

Requirements  for  reporting  opacity  and  VE  

Must  submit  progress  reports  on  schedule  if 
under  compliance  extension. 

Contents  and  submission  

Requirements  for  CMS  reporting  


Requirements  for  reporting   COMS  data  with 
performance  test  data. 

Procedures  for  Administrator  to  waive  

Requirement  for  flares 

State  authority  to  enforce  standards 

Addresses  for  reports,  notifications,  requests 

Materials  incorporated  by  reference 

Information  availability;  confidential  information  . 


Applies  to  subpart 
KKKKK 


Yes. 
Yes. 

Yes. 
Yes. 
Yes. 

Yes. 
Yes. 

No,  not  applicable. 

Yes. 

No,  §§63.8575  and 

63.8640  specify 
,    requirements. 
Yes. 

No,  not  applicable 
Yes. 

Yes. 

No.  §§63.8575  and 
63.8635  specify 
requirements. 

No,  not  applicable 

Yes. 

No,  not  applicable. 

Yes 

Yes. 

Yes. 

Yes. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  409.  413,  440,  and  483 

[CIMS-1469-P] 

RIN  0938-AL20 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  SIciiled  Nursing  Facilities- 
Update 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
update  the  payment  rates  used  under 
the  prospective  payment  system  (PPS) 
for  skilled  nursing  facilities  (SNFs),  for 
fiscal  year  (FY)  2004,  as  required  by 
statute.  Annual  updates  to  the  PPS  rates 
are  required  by  section  1888(e)  of  the 
Social  Seciuity  Act  (the  Act),  as 
amended  by  the  Medicare,  Medicaid, 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999  (BBRA),  and  the  Medicare, 
Medicaid,  and  State  Children's  Health 
Insurance  Program  (SCHIP)  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA),  relating  to  Medicare 
payments  and  consolidated  billing  for 
SNFs. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  July  7,  2003. 
ADDRESSES:  Mail  wrritten  comments  (one 
original  and  three  copies)  to  the 
following  address:  Centers  for  Medicare 
&  Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-1469-P,  PO  Box  8013,  Baltimore, 
MD  21244-8013. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  followring 
addresses:  Hubert  H.  Humphrey 
Building,  Room  443-G,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Centers  for 
Medicare  &  Medicaid  Services,  Room 
C5-14-03,  7500  Security  Boulevard, 
Baltimore,  MD  21244-8013. 

Comments  mailed  to  those  addresses 
designated  for  courier  delivery  may  be 
delayed  and  could  be  considered  late. 
Because  of  staffing  and  resource 
limitations,  we  carmot  accept  comments 
by  facsimile  (FAX)  transmission.  Please 
refer  to  file  code  CMS-1469-P  on  each 
comment.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  begiiming 
approximately  3  weeks  after  publication 


of  this  document,  in  Room  C5-12-08  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland,  Monday  through 
Friday  of  each  week  fi'om  8:30  a.m.  to 
4  p.m.  Please  call  (410)  786-7197  to 
make  an  appointment  to  view 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Davis,  (410)  786-0008  (for 
information  related  to  the  Wage 
Index,  and  for  information  related  to 
swing-bed  providers). 
Ellen  Gay,  (410)  786-4528  (for 
information  related  to  the  case-mix 
classification  methodology,  and  for 
information  related  to  swing-bed 

{)roviders). 
1  UUman,  (410)  786-5667  (for 

information  related  to  level  of  care 

determinations,  consolidated  billing, 

and  general  information). 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box 
371954.  Pittsburgh,  PA  15250-7954. 
The  cost  for  each  copy  is  $9.  Please 
specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  youi  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll  free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
You  can  also  view  and  photocopy  the 
Federal  Register  dociunent  at  most 
libraries  designated  as  Federal 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register. 

To  assist  readers  in  referencing 
sections  contained  in  this  document,  we 
are  providing  the  following  Table  of 
Contents. 

Table  of  Contents 

I.  Background 

A.  Current  System  for  Payment  of  Skilled 
Nursing  Facility  Services  Under  Part  A 
of  the  Medicare  Progrcunn 

B.  Requirements  of  the  Balanced  Budget 
Act  of  1997  (the  BBA)  for  Updating  the 
Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

C.  The  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of  1999 
(the  BBRA) 

D.  The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (the  BIPA) 

E.  Skilled  Nursing  Facility  Prospective 
Payment — General  Overview 

1 .  Payment  Provisions — Federal  Rates 

2.  Payment  Provisions — Initial  Transition 
Period 


F.  Skilled  Nursing  Facility  Market  Basket 
Index 

II.  Update  of  Payment  Rates  Under  the 

Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

A.  Federal  Prospective  Payment  System 

1.  Costs  and  Services  Covered  by  the 
Federal  Rates 

2.  Methodology  Used  for  the  Calculation  of 
the  Federal  Rates 

B.  Case-Mix  Adjustment 

C.  Wage  Index  Adjustment  to  Federal  Rates 

D.  Updates  to  the  Federal  Rates 

E.  Relationship  of  RUG-III  Classification 
System  to  Existing  Skilled  Nursing 
Facility  Level-of-Care  Criteria 

F.  Initial  Three-year  Transition  Period 

G.  Example  of  Computation  of  Adjusted 
PPS  Rates  and  SNF  Payment 

III.  The  Skilled  Nursing  Facility  Market 

Basket  Index 

A.  Use  of  the  Skilled  Nursing  Facility 
Market  Basket  Percentage 

B.  Federal  Rate  Update  Factor 

IV.  Consolidated  Billing 

V.  Application  of  the  SNF  PPS  to  SNF 

Services  Furnished  by  Swing-Bed 
Hospitals 

VI.  Distinct  Part  Definition 

A.  Background 

B.  Proposed  Revision 

VII.  Provisions  of  the  Proposed  Rule 

VIII.  Collection  of  Information 
Requirements 

IX.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

B.  Anticipated  Effects 

C.  Alternatives  Considered 

D.  Conclusion 
Regulation  Text 

In  addition,  because  of  the  many  terms  to 
which  we  refer  by  abbreviation  in  this 
proposed  rule,  we  are  listing  these 
abbreviations  and  their  corresponding  terms 
in  alphabetical  order  below: 


ADL 

Activity  of  Daily  Living 

AHE 

Average  Hourly  Earnings 

ARD 

Assessment  Reference  Date 

BBA 

Balanced  Budget  Act  of  1997, 

Pub.L.  105-33 

BBRA 

Medicare,  Medicaid  and 

SCHIP  Balanced  Budget 

Refinement  Act  of  1999, 

Pub.L.  106-113 

BEA 

(U.S.)  Bureau  of  Economic 

Analysis 

BIPA 

Medicare,  Medicaid,  and 

SCHIP  Benefits  Improve- 

ment and  Protection  Act  of 

2000,  Pub.L.  106-554 

CAH 

Critical  Access  Hospital 

CFR 

Code  of  Federal  Regulations 

CMS 

Centers  for  Medicare  &  Med- 

icaid Services 

CPT 

(Physicians')  Current  Proce- 

dural Terminology 

DRG 

Diagnosis  Related  Group 

FI 

Fiscal  Intermediary 

FR 

Federal  Register 

FY 

Fiscal  Year 

GAO 

General  Accounting  Office 

HCPCS 

Healthcare  Common  Proce- 

dure Coding  System 

ICD-9-CM 

International  Classification  of 

Diseases,  Ninth  Edition, 

Clinical  Modification 
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IFC  Interim  Final  Rule  with  Com- 

ment Period 
MDS  Minimum  Data  Set 

MEDPAR  Medicare  Provider  Analysis 

and  Review  File 
MIP  Medicare  Integrity  Program 

MSA  Metropolitan  Statistical  Area 

NECMA  New  England  County  Metro- 

politan Area 
OttJ  Office  of  the  Inspector  Gen- 

eral 
OMRA  Other  Medicare  Required  As- 

sessment 
PCE  Personal  Care  Expenditures 

PPI  Producer  Price  Index 

PPS  Prospective  Payment  System 

PRM  Provider  Reimbursement 

Manual 
RAI  Resident  Assessment  Instru- 

ment 
RAP  Resident  Assessment  Protocol 

RAVEN  Resident  Assessment  Valida- 

tion Entry 
RFA  Regulatory  Flexibility  Act, 

Pub.  L.  96-354 
RIA  Regulatory  Impact  Analysis 

RUG  Resource  Utilization  Groups 

SCHIP  State  Children's  Health  Insur- 

ance Program 
SHF  Skilled  Nursing  Facility 

SIM  Staff  Time  Measure 

UMRA  Unfunded  Mandates  Reform 

Act,  Pub.  L.  104-4 

I.  Background 

On  July  31,  2002,  we  published  a 
notice  in  the  Federal  Register  (67  FR 
49798)  that  set  forth  updates  to  the 
payment  rates  used  xmder  the 
prospective  payment  system  (PPS)  for 
skilled  nursing  facilities  (SNF's),  for 
fiscal  year  (FY)  2003.  Annual  updates  to 
the  PPS  rates  are  required  by  section 
1888(e)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  the  Medicare, 
Medicaid,  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999  (the  BBRA)  and 
the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (the  BIPA),  relating  to 
Medicare  payments  and  consolidated 
bUling  for  SNFs. 

A.  Current  System  for  Payment  of 
Skilled  Nursing  Facility  Services  Under 
Part  A  of  the  Medicare  Program 

'Section  4432  of  the  Balanced  Budget 
Act  of  1997  (the  BBA)  amended  section 
1888  of  the  Act  to  provide  for  the 
implementation  of  a  per  diem  PPS  for 
SNFs,  covering  all  costs  (routine, 
eincillary,  and  capital-related)  of  covered 
SNF  services  furnished  to  beneficiaries 
under  Part  A  of  the  Medicare  program, 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1,  1998.  We 
propose  to  update  the  per  diem  payment 
rates  for  SNFs  for  FY  2004.  Major 
elements  of  the  SNF  PPS  include: 

•  Rates.  Per  diem  Federal  rates  were 
established  for  urban  and  rural  areas 
using  allowable  costs  from  FY  1995  cost 


reports.  These  rates  also  included  an 
estimate  of  the  cost  of  services  that, 
before  July  1, 1998,  had  been  paid  under 
Part  B  but  were  furnished  to  Medicare 
beneficiaries  in  a  SNF  during  a  Part  A 
covered  stay.  The  rates  were  adjusted 
annually  using  a  SNF  market  basket 
index.  Rates  were  case-mix  adjusted 
using  a  classification  system  (Resource 
Utilization  Groups,  version  III  (RUG- 
III))  based  on  beneficiary  assessments 
(using  the  Minimiun  Data  Set  (MDS) 
2.0).  The  rates  were  also  adjusted  by  the 
hospital  wage  index  to  account  for 
geographic  variation  in  wages.  (In 
section  II.C  of  this  preamble,  we  discuss 
the  wage  index  adjustment  in  detail.)  A 
correction  notice  was  published  on. 
December  27.  2002  (67  FR  79123)  that 
announced  corrections  to  several  of  the 
wage  factors.  Additionally,  as  noted  in 
the  July  31,  2002  update  notice  (67  FR 
49798),  section  101  of  the  BBRA  and 
certain  sections  of  the  BIPA  also  affect 
the  payment  rate. 

•  Transition.  The  SNF  PPS  included 
an  initial  3-year,  phased  transition  that 
blended  a  facility-specific  payment  rate 
with  the  Federal  case-mix  adjusted  rate. 
For  each  cost  reporting  period  after  a 
facility  migrated  to  the  new  system,  the 
facility-specific  porSon  of  the  blend 
decreased  and  the  Federal  portion 
increased  in  25  percentage  point 
increments.  For  most  facilities,  the 
facility-specific  rate  was  based  on 
allowable  costs  from  FY  1995;  however, 
since  the  last  year  of  the  transition  was 
FY  2001,  ail  facilities  were  paid  at  the 
full  Federal  rate  by  the  following  fiscal 
year  (FY  2002).  Therefore,  we  are  no 
longer  including  adjustment  factors 
related  to  facility-specific  rates  for  the 
coming  fiscal  year. 

•  Coverage.  The  establishment  of  the 
SNF  PPS  did  not  change  Medicare's 
fundamental  requirements  for  SNF 
coverage.  However,  because  RUG-III 
classification  is  based,  in  part,  on  the 
beneficiary's  need  for  skilled  nursing 
care  and  therapy,  we  have  attempted, 
where  possible,  to  coordinate  claims 
review  procedures  involving  level  of 
care  determinations  v^rith  the  outputs  of 
beneficiary  assessment  and  RUG-III 
classifying  activities.  We  discuss  this 
coordination  in  greater  detail  in  section 
lI.E  of  this  preamble.  Another  SNF 
benefit  requirement  is  that  the  SNF  in 
which  the  services  are  furnished  must 
be  certified  by  Medicare  as  meeting  the 
requirements  for  program  participation 
contained  in  section  1819  of  the  Act. 
This  provision  of  the  law  defines  a  SNF 
as"*  *  *  an  institution  (or  a  distinct 
part  of  an  institution).  *  *  *"  In  section 
VI  of  this  preamble,  we  discuss  a 
clarification  that  we  propose  to  make  in 


defining  the  term  "distinct  part"  with 
respect  to  SNFs. 

In  addition,  we  are  taking  this 
opportunity  to  make  a  technical 
correction  in  a  cross-reference  that 
appears  in  §  409.20(c)  of  the  regulations. 
Section  409.20  provides  ^  general 
introduction  to  the  subsequent  sections 
(§409.21  through  §409.36)  that  set  forth 
the  specific  requirements  pertaining  to 
the  SNF  benefit.  However,  in  referring 
to  the  sections  that  follow,  the  cross- 
reference  in  §  409.20(c)  concerning 
terminology  inadvertently  omits  a 
reference  to  §  409.21,  and  we  would 
now  correct  that  omission  by  revising 
the  cross-reference  to  read  "§  409.21 
through  §409.36". 

•  Consolidated  Billing.  The  SNF  PPS 
includes  a  consolidated  billing 
provision  (described  in  greater  detail  in 
section  FV  of  this  proposed  rule)  that 
requires  a  SNF  to  submit  consolidated 
Medicare  bills  for  almost  all  of  the 
services  that  its  residents  receive  during 
the  course  of  a  covered  Part  A  stay.  (In 
addition,  this  provision  places  with  the 
SNF  the  Medicare  billing  responsibility 
for  physical,  occupational,  and  speech- 
language  therapy  that  the  resident 
receives  during  a  noncovered  stay.)  The 
statute  excludes  from  the  consolidated 
billing  provision  a  small  list  of 
services — primarily  those  of  physicians 
and  certain  other  types  of 
practitioners — which  remain  separately 
billable  to  Part  B  by  the  outside  entity 
that  furnishes  them. 

•  Application  of  the  SNF  PPS  to  SNF 
services  furnished  by  swing-bed 
hospitals.  Section  1883  of  the  Act 
permits  certain  small,  rural  hospitals  to 
enter  into  a  Medicare  swing-bed 
agreement,  under  which  the  hospital 
can  use  its  beds  to  provide  either  acute 
or  SNF  care,  as  needed.  For  critical 
access  hospitals  (CAHs),  Part  A  pays  on 
a  reasonable  cost  basis  for  SNF  services 
furnished  imder  a  swing-bed  agreement. 
However,  in  accordance  with  section 
1888(e)(7)  of  the  Act,  such  services 
fiunished  by  non-CAH  rural  hospitals 
are  paid  under  the  SNF  PPS,  effective 
with  cost  reporting  periods  beginning 
on  or  after  July  1,  2002.  A  more  detailed 
discussion  of  this  provision  appears  in 
section  V  of  this  proposed  rule. 

B.  Requirements  of  the  Balanced  Budget 
Act  of  1997  (the  BBA)  for  Updating  the 
Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

Section  1888(e)(4)(H)  of  the  Act 
requires  that  we  publish  in  the  Federal 
Register 

1 .  The  unadjusted  Federal  per  diem 
rates  to  be  applied  to  days  of  covered 
SNF  services  furnished  during  the  FY. 
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2.  The  case-mix  classification  system 
to  be  applied  with  resjject  to  these 
services  during  the  FY. 

3.  The  factors  to  be  applied  in  making 
the  area  wage  adjustment  with  respect 
to  these  services. 

In  the  July  30, 1999  final  rule  {64  FR 
41670),  we  indicated  that  we  would 
annoimce  any  changes  to  the  giiidelines 
for  Medicare  level  of  care 
determinations  related  to  modifications 
in  the  RUG-III  classification  structure 
(see  section  lI.E  of  this  preamble). 

Along  with  a  number  of  other 
revisions  discussed  later  in  this 
preamble,  this  proposed  rule  provides 
the  annual  updates  to  the  Federal  rates 
as  mandated  by  the  Act. 

C.  The  Medicare.  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (the  BBRA) 

There  were  several  provisions  in  the 
BBRA  that  resulted  in  adjustments  to 
the  SNF  PPS.  These  provisions  were 
described  in  detail  in  the  final  rule  that 
we  published  in  the  Federal  Register  on 
July  31,  2000  (65  FR  46770).  In 
particular,  section  101  of  the  BBRA 
provided  for  a  temporary  20  percent 
increase  in  the  per  diem  adjusted 
payment  rates  for  15  specified  RUG-III 
groups  (SE3,  SE2.  SEl,  SSC,  SSB,  SSA. 
CC2,  CCl,  CB2,  CBl,  CA2,  CAl.  RHC. 
RMC,  and  RMB).  Under  the  law.  this 
temporary  increase  remains  in  effect 
until  the  later  of  October  1,  2000,  or  the 
implementation  of  case-mix  refinements 
in  the  PPS.  Section  101  also  included  a 
4  percent  across-the-board  increase  in 
the  adjusted  Federal  per  diem  payment 
rates  each  year  for  FYs  2001  and  2002, 
exclusive  of  the  20  percent  increase. 
Accordingly,  this  4  percent  temporary 
increase  has  now  expired. 

We  included  further  information  on 
all  of  the  provisions  of  the  BBRA  that 
affect  the  SNF  PPS  in  Program 
Memoranda  A-99-53  and  A-99-61 
(December  1999),  and  Program 
Memorandxmi  AB-00-18  (March  2000). 
In  addition,  for  swing-bed  hospitals 
with  more  than  49  (but  less  than  100) 
beds,  section  408  of  the  BBRA  provided 
for  the  repeal  of  certain  statutory 
restrictions  on  length  of  stay  and 
aggregate  payment  for  patient  days, 
effective  with  the  end  of  the  SNF  PPS 
transition  period  described  in  section 
1888(e)(2)(E)  of  the  Act.  In  the  July  31, 
2001  final  rule  (66  FR  39562),  we  made 
conforming  changes  to  the  regulations 
in  §  413.114(d),  effective  for  services 
furnished  in  cost  reporting  periods 
beginning  on  or  after  July  1,  2002. 


D.  The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (the  BIPA) 

The  BIPA  also  included  several 
provisions  that  resulted  in  adjustments 
to  the  PPS  for  SNFs.  These  provisions 
were  described  in  detail  in  the  final  rule 
that  we  published  in  the  Federal 
Register  on  Jidy  31,  2001  (66  FR  39562) 
as  follows: 

•  Section  203  of  the  BIPA  exempted 
critical  access  hospital  (CAH)  swing- 
beds  fi'om  the  SNF  PPS;  we  included 
further  information  on  this  provision  in 
Progreun  Memorandxmi  A-01-09 
(January  16,  2001). 

•  Section  311  of  the  BIPA  eliminated 
the  one  percent  reduction  in  the  SNF 
market  basket  that  the  statutory  update 
formula  had  previously  specified  for  FY 
2001,  and  changed  the  one  percent 
reduction  specified  for  FYs  2002  and 
2003  to  a  0.5  percent  reduction.  This 
section  also  required  us  to  conduct  a 
study  of  alternative  case-mix 
classification  systems  for  the  SNF  PPS, 
and  to  submit  a  report  to  the  Congress 
by  January  1,  2005. 

•  Section  312  of  the  BIPA  provided 
for  a  temporary  16.66  percent  increase 
in  the  musing  component  of  the  case- 
mix  adjusted  Federal  rate  for  services 
furnished  on  or  after  April  1,  2001,  and 
before  October  1,  2002.  Accordingly, 
this  temporary  increase  has  now 
expired.  This  section  also  required  the 
General  Accounting  Office  (GAO)  to 
conduct  an  audit  of  SNF  mussing  staff 
ratios  and  submit  a  report  to  the 
Congress  on  whether  the  temporary 
increase  in  the  nursing  component 
should  be  continued. 

•  Section  313  of  the  BIPA  repealed 
the  consolidated  billing  requirement  for 
services  (other  than  physical, 
occupational,  and  speech-language 
therapy)  furnished  to  SNF  residents 
during  noncovered  stays,  effective 
January  1.  2001. 

•  Section  314  of  the  BIPA  adjusted 
the  payment  rates  for  all  of  the 
rehabilitation  RUGs  to  correct  an 
anomaly  imder  which  the  existing 
payment  rates  for  the  RHC,  RMC,  and 
RMB  rehabilitation  groups  were  higher 
than  the  rates  for  some  other,  more 
intensive  rehabilitation  RUGs. 

•  Section  315  of  the  BIPA  authorized 
us  to  establish  a  geographic 
reclassification  procedure  that  is 
specific  to  SNFs,  but  only  after 
collecting  the  data  necessary  to  establish 
a  SNF  wage  index  that  is  based  on  wage 
data  from  nursing  homes. 

We  included  further  information  on 
several  of  these  provisions  in  Program 
Memorandum  A-01-08  (January  16, 
2001). 


E.  Skilled  Nursing  Facility  Prospective 
Payment — General  Overview 

We  implemented  the  Medicare  SNF 
PPS  for  cost  reporting  periods  beginning 
on  or  after  July  1. 1998.  Under  the  PPS, 
we  pay  SNFs  through  prospective,  case- 
mix  adjusted  per  diem  payment  rates 
applicable  to  all  covered  SNF  services. 
These  payment  rates  cover  all  the  costs 
of  furnishing  covered  skilled  nursing 
services  (routine,  ancillary,  and  capital- 
related  costs)  other  than  costs  associated 
with  approved  educational  activities. 
Covered  SNF  services  include  post- 
hospital  services  for  which  benefits  are 
provided  under  Part  A  and  all  items  and 
services  that,  before  July  1, 1998,  had 
been  paid  luider  Part  B  (other  than 
physician  and  certain  other  services 
specifically  excluded  under  the  BBA) 
but  furnished  to  Medicare  beneficiaries 
in  a  SNF  during  a  covered  Part  A  stay. 
A  complete  discussion  of  these 
provisions  appears  in  the  May  12, 1998 
interim  final  rule  (63  FR  26252). 

1 .  Payment  Provisions — Federal  Rate 

The  PPS  uses  per  diem  Federal 
payment  rates  based  on  mean  SNF  costs 
in  a  base  year  updated  for  inflation  to 
the  first  effective  period  of  the  PPS.  We 
developed  the  Federal  payment  rates 
using  allowable  costs  from  hospital- 
based  and  fi-eestanding  SNF  cost  reports 
for  reporting  periods  beginning  in  FY 
1995.  The  data  used  in  developing  the 
Federal  rates  also  incorporated  an 
estimate  of  the  amounts  that  would  be 
payable  under  Part  B  for  covered  SNF 
services  furnished  to  individuals  during 
the  course  of  a  covered  Part  A  stay  in 
a  SNF. 

In  developing  the  rates  for  the  initial 
period,  we  updated  costs  to  the  first 
effective  year  of  PPS  (the  15-month 
period  beginning  July  1,  1998)  using  a 
SNF  market  basket,  and  then 
standardized  for  the  costs  of  facility 
differences  in  case-mix  and  for 
geographic  variations  in  wages. 
Providers  that  received  new  provider 
exemptions  fi^m  the  routine  cost  limits 
were  excluded  from  the  database  used 
to  compute  the  Federal  payment  rates, 
as  well  as  costs  related  to  payments  for 
exceptions  to  the  routine  cost  limits.  In 
accordance  with  the  formula  prescribed 
in  the  BBA,  we  set  the  Federal  rates  at 
a  level  equal  to  the  weighted  mean  of 
freestanding  costs  plus  50  percent  of  the 
difference  between  the  freestanding 
mean  and  weighted  mean  of  all  SNF 
costs  (hospital-based  and  freestanding) 
combined.  We  computed  and  applied 
separately  the  payment  rates  for 
facilities  located  in  urban  and  rural 
areas.  In  addition,  we  adjusted  the 
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portion  of  the  Federal  rate  attributable 
to  wage-related  costs  by  a  wage  index. 

The  Federal  rate  also  incorporates 
adjustments  to  account  for  facility  case- 
mix,  using  a  classification  system  that 
accounts  for  the  relative  resource 
Utilization  of  different  patient  types. 
This  classification  system.  Resource 
Utilization  Groups,  version  III  (RUG- 
III),  uses  beneficiary  assessment  data 
from  the  Minimum  Data  Set  (MDS) 
completed  by  SNFs  to  assign 
beneficiaries  to  one  of  44  RUG-III 
groups.  The  May  12, 1998  interim  final 
rule  (63  FR  26252)  included  a  complete 
aaad  detailed  description  of  the  RUG-III 
classification  system,  and  a  further 
discussion  appears  in  section  H.B  of  this 
preamble. 

The  Federal  rates  in  this  proposed 
rule  reflect  an  update  to  the  rates  that 
we  published  in  the  July  31,  2002 
Federal  Register  (67  FR  49798)  equal  to 
the  full  change  in  the  SNF  market  basket 
index.  According  to  section 
ia88(e)(4)(E)(ii)(IV)  of  the  Act,  for  FY 
2004,  we  would  update  the  rate  by 
adjusting  the  current  rates  by  the  full 
SNF  market  basket  index. 


2.  Payment  Provisions — Initial 
Transition  Period 

The  SNF  PPS  included  an  initial, 
phased  transition  from  a  facility-specific 
rate  (which  reflected  the  individual 
facility's  historical  cost  experience)  to 
the  Federal  case-mix  adjusted  rate.  The 
transition  extended  through  the 
facility's  first  three  cost  reporting 
periods  under  the  PPS,  up  to,  and 
potentially  including,  the  one  that  bega^i 
in  FY  2001.  Furthermore,  pursuant  to 
sMion  102  of  BBRA,  a  facility  could 
nonetheless  elect  to  be  paid  entirely 
under  the  Federal  rates. 
j  Accordingly,  starting  with  cost 
reporting  periods  begiiming  in  FY  2002, 
vre  base  payments  entirely  on  the 
Federal  rates  and,  as  mentioned 
previously  in  this  preamble,  we  no 
longer  include  adjustment  factors 


related  to  bcility-specific  rates  for  the 
coming  fiscal  year. 

F.  Skilled  Nursing  Facility  Market 
Basket  Index 

Section  1888(e)(5)  of  the  Act  requires 
us  to  establish  a  SNF  market  basket 
index  that  reflects  changes  over  time  in 
the  prices  of  an  appropriate  mix  of 
goods  and  services  included  in  the 
covered  SNF  services.  The  SNF  market 
basket  index  is  used  to  update  the 
Federal  rates  on  an  annual  basis,  and  is 
discussed  in  greater  detail  in  section  III 
of  this  preamble. 

n.  Update  of  Payment  Rates  Under  the 
Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

A.  Federal  Prospective  Payment  System 

This  proposed  rule  sets  forth  a 
schedule  of  Federal  prospective 
payment  rates  applicable  to  Medicare 
Part  A  SNF  services  beginning  October 
1,  2003.  The  schedule  incorporates  per 
diem  Federal  rates  that  provide  Part  A 
payment  for  all  costs  of  services 
furnished  to  a  beneficiary  in  a  SNF 
during  a  Medicare-covered  stay. 

1.  Costs  and  Services  Covered  by  the 
Federal  Rates 

The  Federal  rates  apply  to  all  costs 
(routine,  ancillary,  and  capital-related 
costs)  of  covered  SNF  services  other 
than  costs  associated  with  approved 
educational  activities  as  defined  in 
§413.85.  Under  section  1888(e)(2)  of  the 
Act,  covered  SNF  services  include  post- 
hospital  SNF  services  for  which  benefits 
are  provided  under  Part  A  (the  hospital 
insurance  program),  as  well  as  all  items 
and  services  (other  than  those  services 
excluded  by  statute)  that,  before  July  1, 
1998,  were  paid  under  Part  B  (the 
supplementary  medical  insurance 
program)  but  furnished  to  Medicare 
beneficiaries  in  a  SNF  during  a  Part  A 
covered  stay.  (These  excluded  service 
categories  are  discussed  in  greater  detail 


in  section  V.B.2  of  the  May  12,  1998 
interim  final  rule  (63  FR  26295-97}). 

2.  Methodology  Used  for  the  Calculation 
of  the  Federal  Rates 

The  proposed  FY  2004  rates  woidd 
reflect  an  update  using  the  full  amount 
of  the  latest  market  basket  index.  The 
FY  2004  market  basket  increase  factor  is 
2.9  percent.  Consistent  with  previous 
years,  this  factor  may  be  revised  in  the 
final  rule  when  later  forecast  data  are 
available.  For  a  complete  description  of 
the  multi-step  process,  see  the  May  12, 
1998  interim  final  rule  (63  FR  26252). 
We  note  that  in  accordance  with  section 
101(a)  of  the  BBRA  and  section  314  of 
the  BIPA,  the  existing,  temporary 
increase  in  the  per  diem  adjusted 
jiayment  rates  of  20  percent  for  certain 
specified  RUGs  (and  6.7  percent  for 
certain  others)  remains  in  effect  imtil 
the  implementation  of  case-mix 
refinements.  As  we  discuss  elsewhere  in 
this  proposed  rule,  while  we  are 
proceeding  with  our  ongoing  research  in 
this  area,  we  are  not  proposing  to 
implement  case-mix  refinements  in  this 
proposed  rule. 

We  used  the  SNF  market  basket  to 
adjust  each  per  diem  component  of  the 
Federal  rates  forward  to  reflect  cost 
increases  occurring  between  the 
midpoint  of  the  Federal  fiscal  year 
beginning  October  1,  2002,  and  ending 
September  30,  2003,  and  the  midpoint 
of  the  Federal  fiscal  year  beginning 
October  1,  2003,  and  ending  September 
30,  2004,  to  which  the  payment  rates 
apply.  In  accordance  with  section 
1888(e)(4)(E)(ii)(IV)  of  the  Act,  the 
payment  rates  for  FY  2004  are  updated 
by  a  factor  equal  to  the  market  basket 
index  percentage  increase  to  determine 
the  payment  rates  for  FY  2004.  The  rates 
would  be  further  adjusted  1^  a  wage 
index  budget  neutrality  factor,  described 
later  in  this  section.  Tables  1  and  2 
reflect  the  updated  components  of  the 
unadjusted  Federal  rates  for  FY  2004. 


Table  1  .—Unadjusted  Federal  Rate  Per  Diem:  Urban 

■ 

Rate  component 

Nursing — 
case-mix 

Therapy— 
case-mix 

Therapy — non- 
case-mix 

Non-case-mix 

P 

Or  Diem  Amount  

$125.15 

$94.27 

$12.42 

$63  87 

Table  2.— Unadjusted  Federal  Rate  Per  Diem:  Rural 


Rate  component 


Per  Diem  Amount 


Nursing— 
case-mix 


$119.57 


Therapy — 
case-mix 


$108.70 


Therapy-r>on- 
case-mix 


$13.26 


Non-case-mix 


$65.06 
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B.  Case-Mix  Adjustment 

Under  the  BBA,  we  must  publish  the 
SNF  PPS  case-mix  classification 
methodology  applicable  for  the  next 
Federal  FY  before  August  1  of  each  year. 
As  noted  in  the  following  discussion, 
we  are  proceeding  with  our  ongoing 
research  regarding  possible  refinements 
in  the  existing  case-mix  classification 
system,  but  we  are  not  proposing  to 
implement  the  refinements  in  this 
proposed  rule. 

As  discussed  previously  in  this 
preamble,  section  101(a)  of  the  BBRA 
provided  for  a  temporary  20  percent 
increase  in  the  per  diem  adjusted 
payment  rates  for  15  specified  RUG-III 
groups.  This  legislation  specified  that 
the  20  percent  increase  would  be 
effective  for  SNF  services  furnished  on 
or  after  April  1.  2000,  and  would 
continue  until  the  later  of:  (1)  October 
1,  2000,  or  (2)  implementation  of  a 
refined  case-mix  classification  system 
under  section  1888(e)(4)(G)(i)  of  the  Act 
that  would  better  account  for  medically 
complex  patients. 

In  the  SNF  PPS  proposed  rule  for  FY 
2001  (65  FR  19190,  April  10,  2000),  we 
proposed  making  an  extensive, 
comprehensive  set  of  refinements  to  the 
existing  case-mix  classification  system 
that  collectively  would  have 
significantly  expanded  the  existing  44- 
group  structure.  However,  when  our 
-subsequent  validation  analyses 
indicated  that  the  refinements  would 
afford  only  a  limited  degree  of 
improvement  in  explaining  resoiu-ce 
utilization  relative  to  the  significant 
increase  in  complexity  that  they  would 
entail,  we  decided  not  to  implement 
them  at  that  time  (see  the  FY  2001  final 
rule  published  July  31,  2000  (65  FR 
46773)).  Nevertheless,  since  the  BBRA 
provision  had  demonstrated  a 
Congressional  interest  in  improving  the 
ability  of  the  pajnnent  system  to  account 


r 


for  the  care  furnished  to  medically 
complex  patients  in  SNFs,  we  continued 
to  conduct  research  in  this  area. 

The  Congress  subsequenUy  enacted 
section  311(e)  of  the  BIPA,  which 
directed  us  to  conduct  a  study  of  the 
different  systems  for  categorizing 
patients  in  Medicare  SNFs  in  a  manner 
that  accoimts  for  the  relative  resource 
utilization  of  different  patient  types,  and 
to  issue  a  report  with  any  appropriate 
recommendations  to  the  Congress  by 
January  1,  2005.  The  lengthy  timeframe 
for  conducting  the  study,  and  its  broad 
mandate  to  consider  various 
classification  systems  and  the  full  range 
of  patient  types,  stood  in  sharp  contrast 
to  the  BBRA  language  regarding  more 
incremental  refinements  to  the  existing 
case-mix  classification  system  under 
section  1888(e)(4)(G)(i)  of  the  Act,  and 
made  clear  that  implementing  the  latter 
type  of  refinements  to  the  existing 
system  in  order  to  better  accoimt  for 
medically  complex  patients  need  not 
await  the  completion  of  the  more 
comprehensive  changes  envisioned  in 
the  BIPA.  Accordingly,  we  considered 
the  possibility  of  in.cluding  such 
refinements  as  part  of  last  year's  annual 
update  of  the  SNF  payment  rates. 

However,  in  the  July  31,  2002  update 
notice  (67  pR  49801),  we  determined 
that,  while  the  research  gives  a  soimd 
basis  for  developing  improvements  to 
the  SNF  PPS,  we  need  additional  time 
to  review  and  analyze  the  implications.  ~ 
Therefore,  we  decided  not  to  implement 
any  case-mix  refinements  at  that  time, 
leaving  the  current  classification  system 
in  place.  This  also  left  in  place  the 
temporary  add-on  payments  enacted  in 
section  101(a)  of  the  BBRA. 

Accordingly,  the  pajrment  rates  set 
forth  in  this  proposed  rule  reflect  the 
continued  use  of  the  44-group  RUG-III 
classification  system  discussed  in  the 
May  12, 1998  interim  final  rule  (63  FR 
26252).  Consequently,  in  this  proposed 


rule,  we  will  also  maintain  the  add-ons 
to  the  Federal  rates  for  the  specified 
RUG-in  groups  required  by  section 
101(a)  of  the  BBRA  and  subsequently 
modified  by  section  314  of  the  BIPA. 
The  case-mix  adjusted  payment  rates  are 
listed  separately  for  urban  and  rural 
SNFs  in  Tables  3  and  4,  with  the 
corresponding  case-mix  values.  These 
tables  do  not  reflect  the  add-ons  to  the 
specified  RUG-III  groups  provided  for 
in  the  BBRA,  which  are  applied  only 
after  all  other  adjustments  (wage  and 
case-mix)  have  been  made. 

Meanwhile,  we  are  continuing  to 
explore  both  short-term  and  longer- 
range  revisions  to  ouur  case-mix 
classification  methodology.  In  July 
2001,  we  awarded  a  contract  to  the 
Urban  Institute  for  performance  of 
research  to  aid  us  in  making 
incremental  refinements  to  the  case-mix 
classification  system  under  section 
1888(e){4)(G)(i)  of  the  Act  and  starting 
the  case-mix  study  mandated  by  section 
311(e)  of  the  BIPA.  The  results  of  the 
research  in  which  we  are  currently 
engaged  will  be  included  in  the  report 
to  the  Congress  that  section  311(e)  of  the 
BIPA  requires  us  to  submit  by  January 
1,  2005.  As  we  noted  in  the  May  10, 
2001  proposed  rule  (66  FR  23990),  this 
research  may  also  support  a  longer  term 
goal  of  developing  more  integrated 
approaches  for  the  payment  and 
delivery  system  for  Medicare  post  acute 
services  generally.  This  broader, 
ongoing  research  project  will  pursue 
several  avenues  in  studying  various 
case-mix  classification  systems.  We 
have  encouraging  preliminary  results 
fi-om  incorporating  comorbidities  and 
complications  into  the  classification 
strategy,  and  will  thoroughly  explore 
and  evaluate  this  and  other  approaches 
Joi  our  ongoing  work. 
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Table  3 
CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDEXES 

URBAN 


RUG-III 
Category 

Nursing 
Index 

Therapy 
Index 

Nursing 

Compo- 
nent 

Therapy 

Compo- 
nent 

Non-case 

Mix 

Therapy 

Comp 

Non-case 
Mix 

Compo- 
nent 

Total 
Rate 

RUC 

1.30 

2.25 

162.70 

212.11 

S-:''-;^^^--^^ 

63.87 

438.68 

RUB 

0.95 

2.25 

118.89 

212.11 

63.87 

394.87 

RUA 

0.78 

2.25 

97.62 

2i2.iipa^^ 

63.87 

373.60 

RVC 

1.13 

1.41 

141.42 

132.92^^^^ 

63.87 

338.21 

RVB 

1.04 

1.41 

130.16 

132.92P^^^P 

63.87 

326.95 

RVA 

0.81 

1.41 

101.37 

132.92 

r-tt-- 

63.87 

298.16 

RHC 

1.26 

0.94 

157.69 

88.61 

i 

63.87 

310.17 

RHB 

1.06 

0.94 

132.66 

88.61 

^*;:ii^i^^ 

63.87 

285.14 

RHA 

0.87 

0.94 

108.88 

88.61  ^^m 

63.87 

261.36 

RMC 

1.35 

0.77 

168.95 

72.59^^!^:.- 

63.87 

305.41 

RMB 

1.09 

0.77 

136.41 

72.59r  '         > 

63.87 

272.87 

RMA 

0.96 

0.77 

120.14 

72.59fc:'^^  V 

63.87 

256.60 

RLB 

1.11 

0.43 

138.92 

40.54  ^^^fi: 

63.87 

243.33 

RLA 

0.80 

0.43 

100.12 

40.54^Kl^         63.87 

204.53 

SE3 

1.70 

H 

212.76 

^sSsml^- 

12.42 

63.87 

289.05 

SE2 

1.39 

173.96 

12.42 

63.87 

250.25 

SE1 

1.17 

146.43iHK^ 

12.42 

63.87 

222.72 

SSC 

1.13 

Hffi^31^ 

12.42 

63.87 

217.71 

SSB 

1.05 

W/^m 

12.42 

63.87 

207.70 

SSA 

1.01 

KniiK- 

12.42 

63.87 

202.69 

CC2 

1.12 

12.42 

63.87 

216.46 

CC1 

0.99 

12.42 

63.87 

200.19 

CB2 

0.91 

Bp:^iiB 

12.42 

63.87 

190.18 

CB1 

0.84 

12.42 

63.87 

181.42 

CA2 

0.83 

12.42 

63.87 

180.16 

CA1 

0.75 

^B— If^^;- 

12.42 

63.87 

170.15 

IB2 

0.69 

12.42 

63.87 

162.64 

tB1 

0.67 

I^^^P       83.85 

^HSM 

12.42 

63.87 

160.14 

IA2 

0.57 

71.34 

BBSp           12.42 

63.87 

147.63 

IA1 

0.53 

66.33 

wS^B^^^^ 

12.42 

63.87 

142.62 

BB2 

0.68 

85.10 

12.42 

63.87 

161.39 

BB1 

0.65 

81.35 

12.42 

63.87 

157.64 

26764 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003  /  Proposed  Rules 


BA2 

0.56 

BA1 

0.48 

PE2 

0.79 

PE1 

0.77 

PD2 

0.72 

PD1 

0.70 

PC2 

0.65 

PC1 

0.64 

PB2 

0.51 

PB1 

0.50 

PA2 

0.49 

PA1 

0.46 

70.08 


60.07 


98.87 


96.37 


90.11 


87.61 


81.35 


80.10 


63.83 


62.58 


hy^''. 


61.32 


57.57 


■ 

12.42 

63.87 

146.37 

H          12.42 

63.87 

136.36 

^ 

12.42 

63.87 

175.16 

V'x  ,f-. 

12.42 

63.87 

172.66 

K 

12.42 

63.87 

166.40 

m       ^^-^^ 

63.87 

163.90 

K 

12.42 

63.87 

157.64 

K 

12.42 

63.87 

156.39 

^ 

12.42 

63.87 

140.12 

m.      ^^-^^ 

63.87 

138.87 

m      ^^-^^ 

63.87 

137.61 

m          12.42 

63.87 

133.86 
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CASE-MIX  ADJUSTED  FEDERAL  RATES  AND  ASSOCIATED  INDEXES 

RURAL 
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RUG-III 
Category 

Nursing 
Index 

Therapy 
Index 

Nursing 

Comp- 
onent 

Therapy 

Compo- 
nent 

Non- 
case 
Mix 
Therapy 

Non- 
case  Mix 

Compo- 
nent 

Total 
Rate 

RUC 

1.30 

2.25 

155.44 

244.58 

65.06 

465.08 

RUB 

0.95 

2.25 

113.59 

244.58 

65.06 

423.23 

RUA 

0.78 

2.25 

93.26 

244.58 

65.06 

402.90 

RVC 

1.13 

1.41 

135.11 

153.27 

65.06 

353.44 

RVB 

1.04 

1.41 

124.35 

153.27 

65.06 

342.68 

RVA 

0.81 

1.41 

96.85 

153.27 

65.06 

315.18 

RHC 

1.26 

0.94 

150.66 

102.18 

65.06 

317.90 

RHB 

1.06 

0.94 

126.74 

102.18 

66.06 

293.98 

RHA 

0.87 

0.94 

104.03 

102.18 

65.06 

271.27 

RMC 

1.35 

0.77 

161.42 

83.70 

65.06 

310.18 

RMB 

1.09 

0.77 

130.33 

83.70 

65.06 

279.09 

RMA 

0.96 

0.77 

114.79 

83.70 

65.06 

263.55 

RLB 

1.11 

0.43 

132.72 

46.74 

65.06 

244.52 

RLA 

0.80 

0.43 

95.66 

46.74 

65.06 

207.46 

SE3 

1.70 

|gg^^3_ 

203.27 

166.20 

139.90 

135.11 

125.55 

120.77 

133.92 

118.37 

108.81 

100.44 

99.24 

89.68 

82.50 

80.11 

68.15 

63.37 

81.31 

77.72i 

■ 

13.26 

65.06 

281.59 

SE2 

1.39 

13.26 

65.06 

244.52 

SE1 

1.17 

13.26 

65.06 

218.22 

SSC 

1.13 

13.26 

65.06 

213.43 

SSB 

1.05 

13.26 

65.06 

203.87 

SSA 

1.01 

13.26 

65.06 

199.09 

CC2 

1.12 

13.26 

65.06 

212.24 

CC1 

0.99 

13.26 

65.06 

196.69 

CB2 

0.91 

13.26 

65.06 

187.13 

CB1 

0.84 

13.26 

65.06 

178.76 

CA2 

0.83 

13.26 

65.06 

177.56 

CA1 

0.75 

13.26 

65.06 

168.00 

IB2 

0.69 

13.26 

65.06 

160.82 

IB1 

0.67 

13.26 

65.06 

158.43 

IA2 

0.57 

13.26 

65.06 

146.47 

IA1 

0.53 

13.26 

65.06 

141.69 

BB2 

0.68 

13.26 

65.06 

159.63 

BB1 

0.65 

13.26 

65.06 

156.04 

26766 


Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 / Proposed  Rvdes 


Federal  Register / Vol.  68,  No.  95 /Friday.  May  16,  2003 / Proposed  Rules 


26767 


BA2 

0.56 

BA1 

0.48 

PE2 

0.79 

PE1 

0.77 

PD2 

0.72 

PD1 

0.70 

PC2 

0.65 

PC1 

0.64 

PB2 

0.51 

PB1 

0.50 

PA2 

0.49 

PA1 

0.46 

13.26 

65.06 

145.28 

13.26 

65.06 

135.71 

13.26 

65.06 

172.78 

13.26 

65.06 

170.39 

13.26 

65.06 

164.41 

13.26 

65.06 

162.02 

13.26 

65.06 

156.04 

13.26 

65.06 

154.84 

13.26 

65.06 

139.30 

13.26 

65.06 

138.11 

13.26 

65.06 

136.91 

13.26 

65.06 

133.32 

BILUNG  CODE  4120-01-C 


C.  Wage  Index  Adjustment  to  Federal 
Rates 

I  Section  1888(e)(4)(G){ii)  of  the  Act 
requires  that  we  adjust  the  Federal  rates 
to  account  for  differences  in  area  wage 
levels,  using  a  wage  index  that  we  find 
appropriate.  Since  the  inception  of  a 
PPS  for  SNFs,  we  have  used  hospital 
wage  data  in  developing  a  wage  index 
to  be  applied  to  SNFs.  We  propose  to 
continue  that  practice  for  FY  2004. 

I  Section  315  of  the  BIPA  authorizes  us 
to  establish  a  reclassification  system  for 
SNFs,  similar  to  the  hospital 
methodology.  This  geographic 
reclassification  system  cannot  be 
implemented  until  we  have  collected 
the  data  necessary  to  establish  an  area 
Wage  index  for  SNFs  based  on  their 
wage  data.  We  presented  a 
c<j)mprehensive  discussion  of  this  wage 
data  in  the  May  10,  2001  proposed  rule 
(66  FR  23984)  and  the  July  31,  2001 
final  rule  (66  FR  39562). 

Jn  the  May  10,  2001  proposed  rule,  we 
published  a  wage  index  prototype  based 
on  SNF  data,  along  with  the  wage  index 
based  on  the  hospital  wage  data  that 
was  used  in  the  preceding  year's  final 
rule  (July  31,  2000,  65  FR  46770).  In 
addition,  we  included  a  discussion  of 
the  wage  index  computations  for  the 
SNF  prototype.  We  also  indicated  our 
concern  about  the  reliability  of  the 
existing  data  used  in  establishing  a  SNF 
wage  index,  in  view  of  the  significant 
v^iations  in  the  SNF-specific  wage  data 
and  the  large  number  of  SNFs  that  are 
unable  to  provide  adequate  wage  and 
hourly  data.  Accordingly,  we  expressed 
the  belief  that  a  wage  index  based  on 
hospital  wage  data  remains  the  best  and 
most  appropriate  to  use  in  adjusting 
payments  to  SNFs,  since  both  hospitals 
and  SNFs  compete  in  the  same  labor 
markets. 

In  the  July  31,  2001  final  rule  (66  FR 
39579),  we  indicated  that  we  had 
decided  not  to  adopt  the  SNF-specific 
wage  index  prototype  from  the  proposed 
rule,  citing  concerns  such  as  the 
significant  amoimt  of  volatility  in  the 
data.  In  addition,  while  we 
acknowledged  that  auditing  all  SNFs» 
would  provide  more  accurate  and 
reliable  data,  we  observed  that  this 
would  place  a  burden  on  providers  in 
terms  of  recordkeeping  and  completion 
of  the  cost  report  worksheet.  We  also 
noted  that  adopting  such  an  approach 
would  require  a  significant  commitment 
of  resources  by  us  and  by  oiu" 
contractors: 

Developing  a  desk  review  and  audit 
program  similar  to  that  required  in  the 
hospital  setting  would  require  significant 
resources.  The  fiscal  intennediaries~{FIs)  that 
are  involved  in  preparing  the  hospital  wage 


data  currently  spend  considerable  resources 
to  ensure  the  accuracy  of  the  wage  data 
submitted  by  approximately  6,600  hospitals. 
This  process  involves  editing,  reviewing, 
auditing,  and  performing  desk  reviews  of  the 
data.  Requiring  FIs  to  do  the  same  for  the 
approximately  14,000  SNFs  would  nearly 
triple  the  FIs'  workload  and  budgets  in  this 
area.  (66  FR  39579). 

While  we  continue  to  believe  that  the 
development  of  a  SNF-specific  wage 
index  potentially  could  improve  the 
accuracy  of  SNF  payments,  we  do  not 
regard  an  undertaking  of  this  magnitude 
as  being  feasible  within  the  current  level 
of  programmatic  resources.  However, 
we  remain  willing  to  consider  the 
adoption  of  a  SNF-specific  wage  index 
should  sufficient  staffing  and  budgetary 
resources  to  support  it  become  available 
in  the  future. 

We  also  propose  to  continue  use  of 
the  FY  2003  wage  index  to  adjust  SNF 
PPS  payments  beginning  October  1, 
2003.  The  wage  indexes  published  on 
July  31,  2002  (67  FR  49798)  have 
undergone  a  number  of  changes  to 
reflect  certain  changes  in  the  data  that  ' 
were  not  foreseen  prior  to  publication. 
For  example,  the  Killeen-Temple,  Texas 
Metropolitan  Statistical  Area  (MSA)  had 
two  changes  to  its  wage  index  during 
the  course  of  the  year.  While  this  is 
consistent  with  the  regulations 
governing  mid-year  corrections  in  the 
hospital  wage  index,  it  results  in 
uncertainty  for  SNFs  in  knowing  the 
wage  index  that  will  be  applied  to  their 
payments  at  the  beginning  of  the  year. 
Such  changes  also  prevent  us  from 
calculating  the  most  accurate  wage 
index  budget  neutrality  factor, 
discussed  later  in  this  section.  It  is  our 
intent  that,  for  each  future  year,  we  will 
use  a  wage  index  based  on  the  most 
recently  published  final  hospital  wage 
index  data.  In  using  the  most  recently 
published  final  data,  we  can  be  assured 
that  the  wage  index  published  in  each 
year's  update  will  be  used  throughout 
the  year  to  adjust  payments.  Therefore, 
providers  and  other  interested  parties 
who  use  the  wage  indexes  to  prepare 
budget  and  payment  forecasts  can  be 
assured  that  the  wage  index  will  not 
change,  thus  also  assuring  the 
prospective  nature  of  the  SNF  payment 
system.  The  policy  of  using  the  most 
recently  published  hospital  wage  index 
would  also  conform  to  the  approach 
currently  used  in  Medicare  payment 
systems  for  other  provider  types, 
including  home  health  agencies  (HHAs) 
and  inpatient  rehabilitation  hospitals. 

The  wage  index  adjustment  would  be 
applied  to  the  proposed  labor-related 
portion  of  the  Federal  rate,  which  is 
76.435  percent  of  the  total  rate.  This 
percentage  reflects  the  labor-related 


relative  importance  for  FY  2004.  The 
labor-related  relative  importance  is 
calculated  from  the  SNF  market  basket, 
and  approximates  the  labor-related 
portion  of  the  total  costs  after  taking 
into  account  historical  and  projected 
price  changes  between  the  base  year  and 
FY  2004.  The  price  proxies  that  move 
the  different  cost  categories  in  the 
market  basket  do  not  necessarily  change 
at  the  same  rate,  and  the  relative 
importance  captures  these  changes. 
Accordingly,  the  relative  importance 
figure  more  closely  reflects  the  cost 
share  weights  for  FY  2004  than  the  base 
year  weights  from  the  SNF  market 
basket. 

We  calculate  the  labor-related  relative 
importance  for  FY  2004  in  four  steps. 
First,  we  compute  the  FY  2004  price 
index  level  for  the  total  market  basket 
and  each  cost  category'  of  the  market 
basket.  Second,  we  calculate  a  ratio  for 
each  cost  category  by  dividing  the  FY 
2004  price  index  level  for  that  cost 
category  by  the  total  market  basket  price 
index  level.  Third,  we  determine  the  FY 
2004  relative  importance  for  each  cost 
category  by  multiplying  this  ratio  by  the 
base  year  (FY  1997)  weight.  Finally,  we 
sum  the  FY  2004  relative  importance  for 
each  of  the  labor-related  cost  categories 
(wages  and  salaries,  employee  benefits, 
nonmedical  professional  fees,  labor- 
intensive  services,  and  capital-related 
expenses)  to  produce  the  FY  2004  labor- 
related  relative  importance.  Tables  5 
and  6  show  the  Federal  rates  by  labor- 
related  and  non-labor-related 
components. 

Table  5.— Case-Mix  Adjusted  Fed- 
eral Rates  for  Urban  SNFs  by 
Labor  and  Non-Labor 

Component 


RUG  III  category 


Total 
rate 


Labor 
portion 


RUC 

RUB 

RUA 

RVC 

RVB 

RVA 

RHC 

RHB 

RHA 

RMC 

RMB 

RMA 

RLB 

RLA 

SE3 

SE2 

SE1 

SSC 

SSB. 

SSA. 

CC2. 


438.68 

394.87 

373.60 

338.21 

326.95 

298.16 

310.17 

285.14 

261.36 

305.41 

272.87 

256.60 

243.33 

204.53 

289.05 

250.25 

222.72 

217.71 

207.70 

202.69 

216.46 


335.31 

301.82 

285.56 

258.51 

249.90 

227.90 

237.08 

217.95 

199.77 

233.44 

208.57 

196.13 

185.99 

156.33 

220.94 

191.28 

170.24 

166.41 

158.76 

154.93 

165.45 


Norv 

labor 

portion 


103.37 
93.05 
88.04 
79.70 
77.05 
70.26 
73.09 
67.19 
61.59 
71.97 
64.30 
60.47 
57.34 
48.20 
68.11 
58.97 
52.48 
51.30 
48.94 
47.76 
51.01 
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Table  5.— Case-Mix  Adjusted  Fed- 
eral Rates  for  Urban  SNFs  by 
Labor  and  Non-Labor 

Component — Contimjed 


Table  6.— Case-Mix  Adjusted  Fed- 
eral Rates  for  Rural  SNFs  by 
Labor  and  Non-Labor 

Component — Continued 


rug  III  category 

Total 
rate 

Labor 
portion 

Non- 
labor 
portion 

CC1  

200.19 

153.02 

47.17 

CB2 

190.18 

145.36 

44.82 

CB1  

181.42 

138.67 

42.75 

CA2 

180.16 

137.71 

42.45 

CA1  

170.15 

130.05 

40.10 

IB2  

162.64 

124.31 

38.«3 

IB1   

160.14 

122.40 

37.74 

IA2  

147.63 

112.84 

34.79 

IA1   

142.62 

109.01 

33.61 

BB2  

161.39 

123.36 

38.03 

BB1   

157.64 

120.49 

37.15 

BA2  

146.37 

111.88 

34.49 

BA1   

136.36 

10^.23 

32.13 

PE2  

175.16 

133.88 

41.28 

PE1   

172.66 

131.97 

40.69 

PD2  

166.40 

127.19 

39.21 

PD1  

163.90 

125.28 

38.62 

PC2  

157.64 

120.49 

37.15 

PCI  , 

156.39 

119.54 

36.85 

PB2  

140.12 

107.10 

33.02 

PB1  

138.87 

106.15 

32.72 

PA2  

137.61 

105.18 

32.43 

PA1   

133.86 

102.32 

31.54 

Table  6.— Case-Mix  Adjusted  Fed- 
eral Rates  for  Rural  SNFs  by 
Labor  and  Non-Labor 

Component 


rug  III  category 

Total 
rate 

Labor 
portion 

Non- 
labor 
portion 

RUC 

RUB  

RUA  

RVC  

RVB  

RVA  

RHC  

RHB  

RHA  

RMC 

RMB 

RMA 

rlb 

RLA  

SE3 

SE2  

SE1  

SSC  

SSB 

SSA 

CC2 

CC1  

CB2  

465.08 
423.23 
402.90 
353.44 
342.68 
315.18 
317.90 
293.98 
271.27 
310.18 
279.09 
263.55 
244.52 
207.46 
281.59 
244.52 
218.22 
213.43 
203.87 
199.09 
212.24 
196.69 
187.13 
178.76 
177.56 
168.00 
160.82 
158.43 
146.47 
141.69 
159.63 
156.04 

355.48 
323.50 
307.96 
270.15 
261.93 
240.91 
242.99 
224.70 
207.35 
237.09 
213.32 
201.44 
186.90 
158.57 
215.23 
186.90 
166.80 
163.14 
155.83 
152.17 
162.23 
150.34 
143.03 
136.64 
135.72 
128.41 
122.92 
121.10 
111.95 
108.30 
122.01 
119.27 

109.60 
99.73 
94.94 
83.29 
80.75 
74.27 
74.91 
69.28 
63.92 
73.09 
65.77 
62.11 
57.62 
48.89 
66.36 
57.62 
51.42 
50.29 
48.04 
46.92 
50.01 
46.35 
44  10 

CB1  

CA2  

CA1  

IB2  

IB1    

IA2  

IA1 

BB2  

BB1  

42.12 
41.84 
39.59 
37.90 
37.33 
34.52 
33.39 
37.62 
36.77 

RUG  III  category 

Total 
rate 

Labor 
portion 

Non- 
labor 
portion 

BA2  

BA1  

PE2  

PE1 : 

PD2  

PD1  

PC2  

PCI  

PB2  

PB1   

PA2  

PA1  

145.28 
135.71 
172.78 
170.39 
164.41 
162.02 
156.04 
154.84 
139.30 
138.11 
136.91 
133.32 

111.04 
103.73 
132.06 
130.24 
125.67 
123.84 
119.27 
118.35 
106.47 
105.56 
104.65 
101.90 

34.24 
31.98 
40.72 
40.15 
38.74 
38.18 
36.77 
36.49 
32.83 
32.55 
32.26 
31.42 

Section  1888(e){4)(G)(ii)  of  the  Act 
also  requires  that  we  apply  this  wage 
index  in  a  manner  that  does  not  result 
in  aggregate  payments  that  are  greater  or 
lesser  than  would  otherwise  be  made  in 
the  absence  of  the  wage  adjustment.  In 
this  sixth  PPS  year  (Federal  rates 
effective  October  1,  2003),  we  are 
reapplying,  or  applying,  the  wage  index 
applicable  to  SNF  payments  using  the 
hospital  wage  data  applicable  to  FY 
2003  payments  (as  discussed  earlier  in 
this  section)  and  applying  an 
adjustment  to  fulfill  the  budget 
neutrality  requirement.  This 
requirement  will  be  met  by  multiplying 
each  of  the  components  of  the 
luiadjusted  Federal  rates  by  a  factor 
equal  to  the  ratio  of  the  volume 
weighted  mean  wage  adjustment  factor 
(using  the  wage  index  from  the  previous 
year)  to  the  volume  weighted  mean 
wage  adjustment  factor,  using  the  wage 
index  for  the  FY  beginning  October  1 , 
2003.  The  same  volume  weights  are 
used  in  both  the  numerator  and 
denominator  and  will  be  derived  from 
1997  Medicare  Provider  Analysis  and 
Review  File  (MEDPAR)  data.  The  wage 
adjustment  factor  used  in  this 
calculation  is  defined  as  the  labor  share 
of  the  rate  component  multiplied  by  the 
wage  index  plus  the  non-labor  share. 
Because  the  wage  index  applicable  to 
FY  2004  is  the  same  as  that  for  FY  2003 
and  new  data  on  the  distribution  of  days 
by  MSA  is  not  yet  available,  the 
proposed  budget  neutrality  factor  for 
this  year  is  1 .000.  However,  this  may 
change  in  the  final  rule.  In  order  to  give 
the  public  a  sense  of  the  magnitude  of 
this  adjustment,  last  year's  factor  was 
0.9997. 

Finally,  since  we  propose  to  use  the 
FY  2003  wage  index,  we  are 
republishing  it  in  this  proposed  rule. 
The  wage  index  applicable  to  FY  2004 
can  be  foimd  in  Table  7  and  Table  8  of 


this  proposed  rule.  The  tables  reflect  the 
mid-year  corrections  made  to  the 
hospital  wage  data  since  the  publication 
of  the  SNF  update  notice  for  FY  2003 
pajrments  (please  see  our  correction 
notice  that  was  published  in  the  Federal 
Register  on  December  27,  2002  (67  FR 
79123)). 


Table  7.— Wage  Index  for  Urban 

Areas 

Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

0040    Abilene,  TX  

0.7792 

Taylor,  TX 

0060    Aguadllla,  PR  • 

0.4587 

Aguada,  PR 

Aguadllla,  PR 

Moca,  PR 

0080    Akron,  OH 

0.9600 

Portage,  OH 

Summit,  OH 

0120    Albany,  GA 

1.0594 

Dougherty,  GA 

Lee,  GA 

0160    Albany-Schenectady-Troy, 

NY 

0.8384 

Albany,  NY 

Montgomery,  NY 

* 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 

0200    Albuquerque,  NM  

0.9315 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

0220    Alexandria,  LA 

0.7859 

Rapides,  LA 

0240    Allentown-Bethlehem-Eas- 

ton,  PA  

0.9735 

Cartxjn,  PA 

Lehigh,  PA 

Northampton,  PA' 

0280    Altoona,  PA  

0.9225 

Blair,  PA 

0320    Amarillo.  TX  

0.9034 

Potter,  TX 

Randall.  TX 

0380    Anchorage,  AK 

1.2358 

Anchorage,  AK 

0440    Ann  Artx)r,  Ml 

1.1103 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450    Anniston,  AL 

0.8044 

Calhoun,  AL 

0460    Appleton-Oshkosh-Neenah, 

Wl                   

0.8997 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

0470    Arecibo,  PR 

0.4337 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

0480    Asheville,  NC  

0.9876 

Buncombe,  NC 

Madison,  NC 

0500    Athens,  GA 

1.0211 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
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TiifkBLE  7.— WAGE  INDEX  FOR  URBAN 

Areas — Continued 


II 


Urtan  area  (constituent  counties  or 
I        county  equivalents) 


0520    Atlanta,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Pulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

PaukJing,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
0560    Atlantk:  City-Cape  May,  NJ 

Atlantic  City,  NJ 

Cape  May,  NJ 
0580    Aubiim-Opelika,  AL 

Lee,  AL 
0600    Augusta-Aiken,  GA-SC  

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 
0640    Austin-San  Marcos,  TX 

Bastrop,  TX 

Gaklwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
0680    Bakersfield,  CA  

Kem,  CA 
0720    Baltimore,  MD  

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City.  MD 

Carroll,  MD 

Harford,  MD 

Howard,  MD 

Queen  Annes,  MD 
0733    Bangor,  ME  

Penobscot,  ME 
0743    Barnstable-Yarmouth,  MA  ... 

Barnstable,  MA 
0760    Baton  Rouge,  LA  

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
0840    Beaumont-Port  Arthur,  TX  .. 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 
0860    Bellingham,  WA  

Whatcom,  WA 
0870    Benton  Harbor,  Ml  

Berrien.  Ml 
0875    Bergen-Passaic,  NJ  

Bergen,  NJ 

Passak:,  NJ 
0880    Billings,  MT  

Yellowstone,  MT    - 


Wage 
index 


0.9991 


1.1017 

0.8325 
1.0264 


0.9637 


0.9877 
0.9929 


0.9664 
1.3202 
0.8294 

0.8324 

1.2282 
0.8965 
1.2150 

0.9022 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urtian  area  (constituent  counties  or 
county  equivalents) 

0920    Biloxi-Gulfport-Pascagoula, 

MS 

Hancock,  MS 

Hamson,  MS 

Jackson,  MS 
0960    Binghamton,  NY 

Broome,  NY 

Tioga,  NY 
1000    Birmingham,  AL  

Btount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
1010    Bismarck,  ND  

Burleigh,  ND 

Morton,  ND 
1020    Bloomington,  IN 

Monroe,  IN 
1040    Bloomington-Normal,  IL  

McLean,  IL 
1080    Boise  City.  ID  

Ada,  ID 

Canyon,  ID 
1123    Boston-Worcester-Law- 
rence-Lowell-Brockton, MA-NH  .. 

Bristol,  MA  • 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Memmack,  NH 

Rockingham,  NH 

Strafford,  NH 
1125    Boulder-Longmont,  CO 

Boulder,  CO 
1145    Brazoria,  TX  

Brazoria,  TX 
1150    Bremerton,  WA  

Kitsap,  WA 
1240    Brownsville-Harlingen-San 

Benito,  TX  

Cameron,  TX 
1260    Bryan-College  Station,  TX  .. 

Brazos,  TX 
1280    Buffalo-Niagara  Falls,  NY  ... 

Erie,  NY 

Niagara,  NY 
1303    Burtington,  VT  

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310    Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
1320    Canton-Massillon,  OH 

Can-oil,  OH 

Stark,  OH 
1350    Casper,  WY 

Natrona,  WY 
1360    Cedar  FJapids,  lA  

Linn,  lA 
1400    Champaign-Urbana,  IL 

Champaign,  IL  I 


Wage 
index 


0.8757 

0.8341 
0.9222 

0.7972 

0.8907 
0.9109 
0.9310 

1.1229 


0.9689 
0.8535 
1.0944 

0.8880 
0.8821 
0.9365 

1.0052 
0.4371 


0.8932 

0.9690 
0.9056 
1.0635 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 

1440    Charteston-North     Charles- 
ton, SC 

Berkeley,  SC 

Charteston,  SC 

Dorchester,  SC 
1480    Charteston,  WV 

Kanawha,  WV 

Putnam,  WV 
1520    Chariotte-Gasfonia-Rock 

Hill,  NC-SC  

Cat>arrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

Yoric,  SC 
1540    Chartottesville,  VA 

Albemarle,  VA 

Chartottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
1560    Chattanooga,  TN-GA  

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 
1580    Cheyenne,  WY 

Laramie,  WY 
1600    Chkiago.  IL 

Cook.  IL 

De  Kalb,  IL 

Du  Page,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake, IL 

McHenry,  IL 

Will,  IL 
1620    Chkx>-Paradise,  CA  

Butte,  CA 
1640    Cincinnati,  OH-KY-IN  

Deartxjm,  IN 

Ohk),  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 
1660    Clart«ville-Hopkinsville,  Tf^ 

KY  

Christian,  KY 

Montgomery,  TN 
1680    Cleveland-Lorain-Elyria,  OH 

Ashtabula,  OH 

Geauga,  OH 

Cuyahoga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
1720    Cotorado  Springs,  CO  ......... 

El  Paso,  CO 
1740    Columbia,  MO 


Wage 
index 


0.9235 


0.8898 


0.9875 


1.0438 


0.8976 


0.8628 
1.1044 


0.9745 
0.9381 


0.8406 
0.9670 


0.9916 
0.8496 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

Boone,  MO 

1760    Columbia,  SC 

0.9307 

Lexington,  SC 

Richland,  SC 

1800    Columbus,  GA-AL  

0.8374 

Russell,  AL 

Chattanoochee,  GA 

Harris,  GA 

Muscogee,  GA 

1840    Columbus,  OH  

0.9751 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

1880    Corpus  Christ!,  TX  

0.8729 

Nueces,  TX 

San  Patricio,  TX 

1890    Corvallis,  OR 

1.1453 

Benton,  OR 

1900    Cumberiand,  MD-WV  

0.7847 

Allegany,  MD 

Mineral,  WV 

1920    Dallas,  TX  

0.9998 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 

1950    Danville,  VA  

0.8859 

Danville  City,  VA 

Pittsylvania,  VA 

1960    Davenport-Moline-Rock     Is- 

land, lA-IL 

0.8835 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 

2000    Dayton-Springfield,  OH  

0.9282 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 

2020    Daytona  Beach,  FL 

0.9071 

Flagler,  FL 

Volusia,  FL 

2030    Decatur,  AL  „ 

0.8973 

Lawrence,  AL 

Morgan,  AL 

2040    Decatur,  IL  

0.8055 

Macon.  IL 

2080    Denver,  CO  

1.0601 

Adams,  CO 

Arapahoe,  CO 

Broomfield,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

2120    Des  Moines,  lA  

0.8791 

Dallas,  lA 

Polk,  lA 

Wan^en,  lA 

2160    Detroit,  Ml  

1.0448 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

St  Clair,  Ml 

Wayne,  Ml 

2180    Dothan,  AL 

0.8137 

Dale,  AL 

Houston,  AL 

2190    Dover,  DE  

0.9356 

Kent,  DE 

2200    Dubuque,  lA  

0.8795 

Dubuque,  lA 

2240    Duluth-Superior,  MN-WI  

1.0368 

St  Louis,  MN 

Douglas,  Wl 

2281     Dutchess  County,  NY  

1.0684 

Dutchess,  NY 

2290    Eau  Claire,  Wl 

0.8952 

Chippewa,  Wl 

Eau  Claire,  Wl 

2320    El  Paso,  TX 

0.9265 

El  Paso,  TX 

2330    Elkhart-Goshen.  IN  

0.9722 

Elkhart,  IN 

2335    Elmira,  NY 

0.8416 

Chemung,  NY 

2340    Enid,  OK 

0.8376 

Garfield,  OK 

2360    Erie,  PA _ 

0.8925 

Erie,  PA 

2400    Eugene-Springfield,  OR  

1.0944 

Lane,  OR 

2440    Evansville-Henderson,     IN- 

KY   

0.8177 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 

2520    Fargo-Moorhead,  ND-MN  .. 

0.9684 

Clay,  MN 

Cass,  ND 

2560    Fayetteville,  NC 

0.8889 

Cumberiand,  NC 

2580    Fayetteville-Springdale-Rog- 

ers,  AR  

0.8100 

Benton,  AR 

Washington,  AR 

2620    Flagstaff,  AZ-UT 

1.0682 

Coconino,  AZ 

Kane,  UT 

2640     Flint,  Ml  

1.1135 

Genesee,  Ml 

2650    Florence,  AL 

0.7792 

Colbert,  AL 

Lauderdale,  AL 

2655    Florence,  SC  

0.8780 

Florence,  SC 

2670    Fort  Collins-Loveland,  CO  .. 

1.0066 

Larimer,  CO 

2680    Ft  Lauderdale,  FL  

1.0297 

Broward,  FL 

2700    Fort  Myers-Cape  Coral,  FL 

0.9680 

Lee,  FL 

2710    Fort   Pierce-Port   St   Lucie, 

FL  

0.9823 

Martin,  FL 

St  Lucie,  FL 

2720    Fort  Smith,  AR-OK  

0.7895 

Crawford,  AR             - 

Sebastian,  AR 

Sequoyah,  OK 

2750    Fort  Walton  Beach,  FL 

0.9693 

Okaloosa,  FL 

TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

2760    Fort  Wayne,  IN 

0.9457 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

2800    Fort  Worth-Ariington,  TX 

0.9446 

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tan-ant,  TX 

2840    Fresno,  CA 

1.0169 

Fresno,  CA 

Madera,  CA 

2880    Gadsden.  AL  

0.8505 

Etowah,  AL 

2900    Gainesville,  FL  

0.9871 

Alachua,  FL 

2920    Galveston-Texas  City,  TX  ... 

0.9465 

Galveston,  TX 

2960    Gary,  IN 

0.9584 

Lake,  IN 

Porter,  IN 

2975    Glens  Falls,  NY 

0.8281 

Warren,  NY 

Washington,  NY 

2980    Goldsboro,  NC  

0.8892 

Wayne,  NC 

2985    Grand  Forks,  ND-MN  

0.8897 

Polk,  MN 

Grand  Fortes,  ND 

2995    Grand  Junction,  CO 

0.9456 

Mesa,  CO. 

3000    Grand      Rapids-Muskegon- 

Holland,  Ml 

0.9525 

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

3040    Great  Falls,  MT 

0.8950 

Cascade,  MT 

3060    Greeley,  CO  

0.9237 

Weld,  CO 

3080    Green  Bay,  Wl  

0.9502 

Brown,  Wl 

3120    Greensboro-Winston-Salem- 

High  Point,  NC  

0.9282 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

3150    Greenville,  NC 

0.9100 

Pitt,  NC 

3160    Greenville-Spartanburg-An- 

derson, SC  

0.9122 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 

3180    Hagerstown,  MD  

0.9268 

Washington,  MD 

3200    Hamilton-Middletown,  OH  ... 

0.9418 

Butler,  OH                   ^ 

TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


WV- 


3240    Hamsburg-Lebanon-Car- 

lisle,  PA 

Cumberiand,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA" 
3283    Hartford,  CT  

Hartford,  CT 

Ulchfield,  CT 

MkJdIesex,  CT 

Tolland,  CT 
3285    Hattiesburg,  MS  

Forrest,  MS 

Lamar,  MS 
3290    Hickory-Morganton-Lenoir, 

NC  

Alexander,  NC 

Buri<e,  NC 

Caldwell,  NC 

Catawba,  NC 
3320    Honolulu,  HI  

Honolulu,  HI 
3350    Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
3360    Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Uberty,  TX 

Montgomery,  TX 

Waller,  TX 
3400    Huntington-Ashland, 

KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
3440    Huntsville,  AL  

Limestone,  AL 

Madison,  AL 
3480    Indianapolis,  IN  

Boone,  IN 
•Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
3500    Iowa  City,  lA 

Johnson,  lA 
3520    Jackson,  Ml  

Jackson,  Ml 
3560    Jackson,  MS  

Hinds,  MS 

Madison,  MS 

Rankin.  MS 
3580    Jackson,  TN  

Chester,  TN 

Madison,  TN 
3600    Jacksonville,  FL  

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St  Johns,  FL 
3605    Jacksonville,  NC  


Wage 
index 


0.9223 

1.1549 

0.7659 
0.9028 

1.1457 
0.8317 

0.9892 


0.9636 


0.8903 
0.9717 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urt>an  area  (constituent  counties  pr 
county  equivalents) 


0.9587 
0.9532 
0.8607 

0.9275 
0.9381 

0.8239 


Onslow,  NC 
3610    Jamestown,  NY 

Chautaqua,  NY 
3620    Janesville-BetoH,  Wl 

Rock,  Wl 
3640    Jersey  City.  NJ 

Hudson,  NJ 
3660    Johnson         City-Kingsport- 

Bristol.  TN-VA  

Carter,  TN  ;- 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
3680    Johnstown,  PA  

Cambria,  PA 
.  Somerset,  PA 
3700    Jonesboro,  AR  

Craighead,  AR 
3710    Joplin,  MO 

Jasper,  MO 

Newton,  MO 
3720    Kalamazoo-Battle  Creek,  Ml 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
3740    Kankakee,  IL 

Kankakee,  IL 
3760    Kansas  City,  KS-MO  

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha,  Wl 

Kenosha,  Wl 
3810    Killeen-Temple,  TX  

Bell,  TX 

Coryell,  TX 
3840    Knoxville,  TN 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
3850    Kbkomo,  IN  

Howard,  IN 

Tipton,  IN 
3870    La  Crosse,  WI-MN  

Houston,  MN 

La  Crosse,  Wl 
3880    Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920    Lafayette,  IN 

Clinton,  IN 
Tippecanoe,  IN 
3960    Lake  Charies,  LA  


Wage 
index 


0.7976 
0.9849 
1.1190 

0.8268 


0.8329 

0.7749 
0.8613 

1.0595 

1.0790 
0.9736 


0.9686 
1.0399 

0.8970 


0.8971 
0.9400 
0.8452 

0.9278 
0.7965 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


Calcasieu,  LA 
3980    Lakeland-Winter  Haven,  FL 

Polk,  FL 
4000    Lancaster,  PA  

Lancaster,  PA 
4040    Lansing-East  Lansing,  Ml  ... 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
4080    Laredo,  TX  

Webb,  TX 
4100    Las  Cmces,  NM  

Dona  Ana,  NM 
4120    Las  Vegas,  NV-AZ  

Mohave,  AZ 

Claris  NV 

Nye,  NV 
4150    Lawrence,  KS 

Douglas,  KS 
4200    Lawton,  OK  

Comanche,  OK 
4243    Lewiston-Aubum,  ME 

Androscoggin,  ME 
4280    Lexington,  KY 

Bourtxjn,  KY 

Clari<,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 
4320    Lima,  OH  

Allen.  OH 

Auglaize,  OH 
4360    Lincoln,  NE 

Lancaster,  NE 
4400    Little       Rock-North       Little 

Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
4420    Longview-Marshall,  TX  

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
4480    Los    Angples-Long    Beach, 

CA 

Los  Angeles,  CA 
4520     Louisville,  KY-IN  

Claric,  IN 

Floyd,  IN 

Hamson,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
4600    Lubbock,  TX 

Lubbock,  TX 
4640    Lynchburg,  VA  

Amherst,  VA 

Bedford  City,  VA 

Bedford,  VA 

Campbell,  VA 

Lynchburg  City.  VA 
4680    Macon.  GA  

Bibb.  GA 

Houston.  GA 
Jones.  GA 
Peach,  GA 


Wage 
index 


0.9357 
0.9078 
0.9726 

0.8472 
0.8745 
1.1521 

0.8323 
0.8315 
0.9179 
0.8581 


0.9483 
0.9892 
0.9097 

0.8629 

1.2001 
0.9276 


0.9646 
0.9219 


0.9204 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

Twiggs,  GA 

4720    Madison,  Wl  

1.0467 

Dane,  Wl 

4800    Mansfield.  OH  

0.8900 

Crawford,  OH 

Richland,  OH 

4840    Mayaguez,  PR 

0.4914 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  Gemian,  PR 

4880    McAllen-Edinburg-Mission. 

TX 

0.8428 

Hidalgo,  TX 

4890    Medford-Ashland,  OR  

1.0498 

Jackson,  OR 

4900    Melboume-Titusville-Palm 

Bay  FL      

1 .0253 

Brevard,  Fl 

4920    Memphis,  TN-AR-MS  

0.8920 

Crittenden,  AR 

De  Soto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

4940    Merced,  CA  

0.9742 

Merced,  CA 

5000    Miami,  FL  

0.9802 

Dade,  FL 

501 5    Middlesex-Somerset- 

Hunterdon,  NJ  

1.1213 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 

5080    Milwaukee-Waukesha,  Wl  .. 

0.9893 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 
5120    Minneapolis-St.   Paul,   MN- 

Wl 

Anoka,  MN 

Carver,  MN 

Chisago.  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherbume,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 
5140    Missoula,  MT 

Missoula,  MT 
5160    Mobile,  AL  

Baldwin,  AL 

Mobile,  AL 
5170    Modesto.  CA  

Stanislaus,  CA 
5190    Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean.  NJ 
5200    Monroe.  LA  

Ouachita.  LA 
5240    Montgomery,  AL 

Autauga.  AL 


1.0903 


0.9157 
0.8108 

1.0498 
1.0674 

0.8137 
0.7734 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

Elmore,  AL 

Montgomery,  AL 

5280    Muncie.  IN  

0.9284 

Delaware,  IN 

5330    Myrtle  Beach,  SC 

0.8976 

Horry.  SC 

5345    Naples.  FL 

0.9754 

Collier,  FL 

5360    Nashville,  TN 

0.9578 

Cheatham.  TN 

Davidson.  TN 

Dickson.  TN 

Robertson,  TN 

Rutherford.  TN 

• 

Sumner,  TN 

Williamson,  TN 

Wilson.  TN 

5380    Nassau-Suffolk,  NY 

1.3357 

Nassau,  NY 

Suffolk,  NY 

5483    New         Haven-Bridgeport- 

Stamford-Waterbury-Danbury, 

CT  

1.2408 

Fairfield,  CT 

New  Haven,  CT 

5523    New  London-Norwich.  CT  ... 

1.1767 

New  London,  CT 

5560    New  Orleans,  LA 

0.9046 

Jefferson  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard.  LA 

St.  Charles.  LA 

St.  James.  LA 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA 

5600    New  York.  NY  

1.4414 

Bronx,  NY 

Kings.  NY 

• 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

5640    Newark.  NJ  

1.1381 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Wan-en,  NJ 

5660    Newburgh.  NY-PA 

1.1387 

Orange,  NY 

Pike.  PA 

5720    Norfolk-Virginia  Beach-New- 

port News,  VA-NC 

0.8574 

Currituck.  NC 

Chesapeake  City.  VA 

Gk)ucester.  VA 

Hampton  City.  VA 

Isle  of  Wight.  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City.  VA 

Norfolk  City.  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 
Suffolk  City,  VA 
Virginia  Beach  City,  VA 
Williamsburg  City.  VA 


TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

York.  VA 

5775    Oakland,  CA 

1.5072 

Alameda,  CA 

Contra  Costa,  CA 

5790    Ocala.  FL  

0.9402 

Marion,  FL 

5800    Odessa-Midland,  TX  

0.9397 

Ector.  TX 

Midland.  TX 

5880    Oklahoma  City,  OK  

0.8900 

Canadian.  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

* 

Oklahoma,  OK 

Pottawatomie,  OK 

5910    Olympia.  WA  

1.0960 

Thurston,  WA 

5920    Omaha,  NE-IA 

0.9978 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy.  NE 

Washington,  NE 

5945    Orange  County,  CA  

1.1474 

Orange.  CA 

5960    Oriando,  FL 

0.9640 

Lake.  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 

5990  Owensboro,  KY  

0.8344 

Daviess,  KY 

6015    Panama  City.  FL 

0.8865 

Bay,  FL 

6020    Parkersburg-Marietta,    WV- 

OH  

0.8127 

Washington,  OH 

Wood,  WV 

6080    Pensacola,  FL 

0.8610 

Escambia.  FL 

Santa  Rosa,  FL 

6120    Peoria-Pekin,  IL  

0.8739 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 

6160    Philadelphia.  PA-NJ  

1.0713 

Buriington,  NJ 

Camden,  NJ 

Gloucester.  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware.  PA 

Montgomery,  PA 

Philadelphia,  PA 

6200    Phoenix-Mesa,  AZ  

0.9820 

Maricopa,  AZ 

Pinal,  AZ 

6240    Pine  Bluff,  AR  

0.7962 

Jefferson,  AR 

6280    Pittsburgh,  PA  

0.9365 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette.  PA 

Washington.  PA 

Westmoreland.  PA 

6323    Pittsfield,  MA  

1.0235 

Beritshire,  MA 

Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
1        county  equivalents) 


OR- 


6340    Pocatello,  ID 

Bannock,  ID 
6360    Ponce.  PR „ 

Guayanilla,  PR 

Juana  Diaz,  PR 
Penuelas,  PR 
Ponce.  PR 
-  Vilalba,  PR 

Yauco,  PR 
6403    Portland,  ME  

Cumbertand,  ME 

Sagadahoc,  ME 

Yori<,  ME 
6440    Portland-Vancouver 

WA  

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
6483    Providence-Warwick-Paw- 

tucket,  Rl 

Bristol.  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 
6520    Provo-Orem,  UT 

Utah,  UT 
6560    Pueblo,  CO  

Pueblo.  CO 
6580    Punta  Gorda,  FL  

Charlotte,  FL 
6600    Racine,  Wl  

Racine.  Wl 
6640    Raleigh-Durham-Chapel 

Hill,  NC 

Chatham,  NC 

Durham,  NC 

Franklin.  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660    Rapid  City,  SD  

Pennington,  SD 
6680    Reading,  PA 

Berths,  PA 
6690    Fiedding.  CA 

Shasta.  CA 
6720    Reno,  NV  

Washoe,  NV 
6740    RIchland-Kennewlck-Pasco. 

WA  

Benton,  WA 

Franklin,  WA 
6760    Rrchmond-Petersburg,  VA  . 

Charies  City  County,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

DinwkJdie,  VA 

Goochland,  VA 

Hanover.  VA 

Henrico,  VA 

Hopewell  City,  VA   . 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 


Wage 
index 


0.9372 
0.5169 


0.9794 


1.0667 


1.0854 


0.9984 
0.8820 
0.9218 
0.9334 

0.9990 


0.8846 
0.9295 
1.1135 
1.0648 

1.1491 

0.9477 


TABLE  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


6780    Riverside-San     Bernardino, 

CA  

Riverside,  CA 

San  Bemardino,  CA 
6800    Roanoke,  VA 

Botetourt,  VA 

Roanoke.  VA 

Roanoke  City,  VA 

Salem  City,  VA 
6820    Rochester,  MN  

Olmsted,  MN 
6840    Rochester.  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario.  NY 

Orieans,  NY 

Wayne,  NY 
6880    Rockford,  IL 

Boone.  IL 

Ogle,  IL 

Winnebago,  IL 
6895    Rocky  Mount.  NC 

Edgecombe,  NC 

Nash,  NC 
6920    Sacramento,  CA 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
A6960    Saginaw-Bay  City-Midland, 

Ml  

Bay.  Ml 

Midland,  Ml 

Saginaw.  Ml 
6980    St  Cloud,  MN  

Benton,  MN 

Steams,  MN 
7000    St  Joseph,  MO  ^...... 

Andrews,  MO 

Buchanan,  MO 
7040    St  Louis,  MO-IL  

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charies,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Wan-en,  MO 

Sullivan  City,  MO 
7080    Salem.  OR  

Marion.  OR 

Polk,  OR 
7120    Salinas,  CA  

Monterey,  CA 
7160    Salt  Lake  City-Ogden,  UT  . 

Davis,  UT 
Salt  Lake,  UT 
Weber,  UT 

7200    San  Angelo,  TX 

Tom  Green,  TX 

7240    San  Antonio,  TX 

Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 
Wilson,  TX 


Wage 
index 


1.1365 
0.8614 

1.2139 
0.9194 


0.9625 

0.9228 
1.1500 

0.9650 

09700 
0.9544 
0.8855 


1.0500 

1.4623 
0.9945 

0.8374 
0^753 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 


CA 


CA 


PR 


7320    San  Diego 

San  Diego,  CA 
7360    San  Francisco 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 
7400    San  Jose,  CA 

Santa  Clara,  CA 
7440    San  Juan-Bayamon 

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba.  PR 

Comerio,-PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo.  PR 

Humacao.  PR 

Juncos.  PR 

Los  Piedras,  PR 

LOiza.  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguatx),  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR 

Trujillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Robles,  CA  

San  Luis  Obispo,  CA 
7480    Santa  Barbara-Santa  Maria- 

Lompoc,  CA  

Santa  Bartiara,  CA 
7485    Santa  Cmz-Watsonville,  CA 

Santa  Cmz.  CA 
7490    Santa  Fe,  NM 

Los  Alamos,  NM 

Santa  Fe,  NM 
7500    Santa  Rosa,  CA  •■. 

Sonoma,  CA 
7510    Sarasota-Bradenton,  FL 

Manatee,  FL 

Sarasota,  FL 
7520    Savannah,  GA 

Bryan,  GA 

Chatham,  GA  * 

Effingham,  GA 
7560    Scranton-Wilkes-Ban^e-Ha- 

zleton,  PA 

Columbia.  PA 

Lackawanna,  PA 

Luzerne,  PA 
Wyoming.  PA 
7600    Seattle-Bellevue-Everett, 

WA  

Island.  WA 
King,  WA 
Snohomish,  WA 


Wage 
index 


1.1131 
1.4142 

1.4145 
0.4741 


1.1271 

1.0481 
1.3646 
1.0712 

1.3046 
0.9425 

0.9376 
0.8599 


1.1474 
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Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

7610    Sharon.  PA 

0.7869 

Mercer,  PA 

7620    Sheboygan,  Wl  

0.8697 

Sheboygan,  Wl 

7640    Sherman-Denison,  TX  

0.9255 

Grayson,  TX 

7680    Shreveport-Bossier  City,  LA 

0.8987 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 

7720    Sioux  City,  lA-NE  

0.9046 

Woodbury,  lA 

Dakota,  NE 

7760    Sioux  Falls,  SD  

0.9257 

Lincoln,  SD 

Minnehaha,  SD 

7800    South  Bend,  IN  

0.9802 

St.  Joseph,  IN 

7840    Spokane,  WA  

1.0852 

Spokane,  WA 

7880    Springfield,  IL  

0.8659 

Menard,  IL 

Sangamon,  IL 

7920    Springfield,  MO  

0.8424 

Christian,  MO 

Greene,  MO 

Webster,  MO 

8003    Spnngtield,  MA 

1.0927 

Hampden,  MA 

Hampshire,  MA 

8050    State  College,  PA  

0.8941 

Centre,  PA 

8080    Steubenville-Weirton,     OH- 

WV  

0.8804 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 

8120    Stockton-Lodi.  CA 

1.0506 

San  Joaquin,  CA 

8140    Sumter,  SC  

0.8273 

Sumter,  SC 

8160    Syracuse,  NY 

0.9714 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 

8200    Tacoma,  WA  

1.0940 

Pierce,  WA 

8240    Tallahassee,  FL  

0.8504 

Gadsden,  FL 

Leon,  FL 

8280    Tampa-St  Petersburg-Clear- 

water, FL  

0.9065 

Hemando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 

8320    Ten-e  Haute,  IN  

0.8599 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

8360    Texarkana,    AR-Texarkana, 

TX 

0.8088 

Miller,  AR 

Bowie,  TX 

8400    Toledo,  OH 

0.9810 

Fulton,  OH 

Lucas,  OH 
Wood,  OH 
8440    Topeka.  KS 


0.9199 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 
county  equivalents) 

Shawnee,  KS 
8480    Trenton,  NJ  

Mercer,  NJ 
8520    Tucson,  AZ 

Pima,  AZ 
8560    Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600    Tuscaloosa,  AL  

Tuscaloosa,  AL 
8640    Tyler,  TX  

Smith,  TX 
8680    Utica-Rome,  NY 

Herkimer,  NY 

Oneida,  NY 
8720    Vallejo-Fairfield-Napa,  CA  .. 

Napa,  CA 

Solano,  CA 
8735    Ventura,  CA  

Ventura,  CA 
8750    Victoria,  TX  

Victoria,  TX 
8760    Vineland-Millville-Bridgeton, 

NJ  

Cumbertand,  NJ 
8780    Visalia-Tulare-Porterville, 

CA  

Tulare,  CA 
8800    Waco,  TX  

McLennan,  TX 
8840    Washington,     DC-MD-VA- 

WV  

District  of  Columbia,  DC 

Calvert,  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 

Clarke,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Pari<  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Bericeley,  WV 

Jefferson,  WV 
8920    Waterloo-Cedar  Falls,  I A  .... 

Black  Hawk,  lA 
8940    Wausau,  Wl  

Marathon,  Wl 
8960    West     Palm     Beach-Boca 

Raton,  FL  

Palm  Beach,  FL 
9000    Wheeling,  OH-WV 

Belmont,  OH 

Marshall,  WV 


Wage 
index 


1.0432 
0.891 1 
0.8332 


0.8130 
0.9521 
0.8465 

1.3354 

1.1096 
0.8756 

1.0031 

0.9418 
0.8073 

1.0851 


0.8069 


0.9782 


0.9939 


0.7670 


Table  7.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

Ohio,  WV 

9040    Wichita,  KS 

0.9520 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 

9080    Wichita  Falls,  TX 

0.8498 

Archer,  TX 

Wichita,  TX 

9140    Williamsport,  PA 

0.8544 

Lycoming,  PA 

9160    Wilmington-Newark,       DE- 

MD 

1.1173 

New  Castle,  DE 

Cecil,  MD 

9200    Wilmington,  NC  

0.9640 

New  Hanover,  NC 

Bainswick,  NC 

9260    Yakima,  WA  

1.0569 

Yakima,  WA 

9270    Yolo,  CA 

0.9434 

Yolo,  CA 

9280    Yori<,  PA 

0.9026 

York,  PA 

9320    Youngstown-Warren,  OH  .... 

0.9358 

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 

9340    Yuba  City,  CA- 

1.0276 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  

0.8589 

Yuma,  AZ 

Table  8.— Wage  Index  for  Rural 
Areas 


Rural  area 


Alabama 

Alaska 

Arizona  

Ari<ansas 

California 

Colorado  

Connecticut 

Delaware 

Florida 

Georgia  

Guam  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 


Wage 
index 


0.7660 
1.2293 
0.8493 
0.7666 
0.9899 
0.9015 
1.2394 
0.9128 
0.8827 
0.8230 
0.9611 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7900 
0.8079 
0.7580 
0.8874 
0.8946 
1.1288 
0.9009 
0.9151 
0.7680 
0.7881 
0.8481 
0.8204 
0.9577 
0.9839 


f 


ABLE  8.— Wage  Index  for  Rural 
Areas — Continued 


Rural  area 


New  Jersey^  ... 
New  Mexico  .... 

New  York 

North  CacolJna 
North  Dakota  .. 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .. 

Puerto  Rrco 

Rhode  Island  ^ 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Virgin  Islands  .. 

Washington 

West  Virginia  .. 

Wisconsin  

Wyoming 


Wage 
index 


0.8872 
0.8542 
0.8669 
0f7788 
0.8613 
0.7590 
1.0259 
0.8462 
0.4356 

0.8607 
0.7815 
0.7877 
0.7821 
0.9312 
0.9345 
0.8504 
0.7845 
1.0179 
0.7975 
0.9162 
0.9007 


^All  counties  within  the  State  are  classified 
urtian. 

D.  Updates  to  the  Federal  Rates 

In  accordance  with  section 
1888(e)(4)(E)  of  the  Act,  the  proposed 
payment  rates  listed  here  reflect  an 
upidate  equal  to  the  full  SNF  market 
basket,  wrhich  equals  2.9  percent.  We 
will  continue  to  publish  the  rates,  wage 
index,  and  case-mix  classification 
methodology  in  the  Federal  Register 
before  August  1  preceding  the  start  of 
each  succeeding  fiscal  year  We  discuss 
the  Federal  rate  update  factor  in  greater 
detail  in  section  in.B  of  this  preamble. 


E.  Relationship  ofRUG-IU  Classification 
System  to  Existing  Skilled  Nursing 
Facility  Level-of-Care  Criteria 

As  discussed  in  §413.345,  we  include 
in  each  update  of  the  Federal  payment 
rates  in  the  Federal  Register  the 
designation  of  those  specific  RUGs 
under  the  classification  system  that 
represent  the  required  SNF  level  of  care, 
as  provided  in  §  40930.  This  designation 
reflects  an  administrative  presumption 
imder  the  current  44-group  RUG-UI 
classification  system.  Our  presiunption 
is  that  any  beneficiary  who  is  correctly 
assigned  to  one  of  the  upper  26  RUG- 
HI  groups  in  the  initial  5-day,  Medicare- 
required  assessment  is  automatically 
classified  as  meeting  the  SNF  level  of 
care  definition  up  to  the  assessment 
reference  date  for  that  assessment. 

Any  beneficiary  assigned  to  any  of  the 
lower  18  groups  is  not  automatically 
classified  as  either  meeting  or  not 
meeting  the  definition,  but  instead 
receives  an  individual  level  of  care 
determination  using  the  existing 
administrative  criteria  This 
presumption  recognizes  the  strong 
likelihood  that  beneficiaries  assigned  to 
one  of  the  upper  26  groups  during  the 
immediate  post-hospital  period  require 
a  covered  level  of  care,  which  would  be 
significantly  less  likely  for  those 
beneficiaries  assigned  to  one  of  the 
lower  18  groups. 

In  this  proposed  rule,  we  are 
continuing  the  existing  designation  of 
the  upper  26  RUG-HI  groups  for 
purposes  of  this  administrative 
presumption  Accordingly,  we  are 
designating  the  following  RUG-HI 
classifications: 

•  All  groups  within  the  Ultra  High 
Rehabilitation  category; 


•  All  groups  within  the  Very  High 
Rehabilitation  category; 

•  All  groups  within  the  High 
Rehabilitation  category; 

•  All  groups  within  the  Medium 
Rehabilitation  category; 

•  All  groups  within  the  Low 
Rehabilitation  category; 

•  All  groups  within  the  Extensive 
Services  category; 

•  All  groups  within  the  Special  Care 
category;  and 

•  All  groups  within  the  ClinicaUy 
Complex  category. 

F.  Initial  Three-Year  Transition  Period 

As  noted  previously,  the  rates  that  we 
now  propose  are  for  the  sixth  year  of  the 
SNF  PPS.  As  a  result,  the  PPS  is  no 
longer  operating  under  the  initial  three- 
year  transition  period  fi-om  facility- 
specific  to  Federal  rates;  therefore, 
payment  now  equals  100  percent  of  the 
adjusted  Federal  per  diem  rate 

G.  Example  of  Computation  of  Adjusted 
PPS  Rates  and  SNF  Payment 

Using  the  model  SNF  (XYZ)  described 
in  Table  9,  the  following  shows  the 
adjustments  made  to  the  Federal  per 
diem  rate  to  compute  the  provider's 
actual  per  diem  PPS  payment.  XYZ's  12- 
month  cost  reporting  period  begins 
October  1,  2004.  XYZ's  total  PPS 
payment  would  equal  $20,017.  The 
Labor  and  Non-labor  columns  are 
derived  fi-om  Table  5.  In  addition,  the 
adjustments  for  certain  specified  RUG- 
HI  groups  enacted  is  section  101(a)  of 
the  BBRA  (as  amended  by  Section  314 
of  the  BIPA)  remain  in  effect,  and  are 
reflected  in  Table  9. 


TABLE  9.— SNF  XYZ:  Located  in  State  College,  PA 

[Wage  Index.  0.8941] 


RUG  group 


Rvq 

RH^ 
SSD 

IA2  .. 


Total 


Latx)r 


$258.51 
199.77 
166.41 
112.84 


Wage 
index 


0.8941 
0.8941 
0.8941 
0.8941 


Adj.  labor 


$231.13 
178.61 
148.79 
100.89 


Non-lat>or 


$79.70 
61.59 
51.30 
34.79 


Adj.  rate 


$310.83 
240.20 
200.09 
135.68 


Percent 
adjustment 


^$331.66 

1 256.29 

2240.11 

135.68 


Medk^are 
days 


14 
16 
30 
30 


90 


Payment 


$4,643 
4,101 
7.203 
4,070 


20,017 


Reflects  a  6.7  percent  adjustment  from  section  314  of  the  BIPA. 
2  Reflects  a  20  percent  adjustment  from  section  101(a)  of  the  BBRA. 


m.  The  Skilled  Nursing  Facility  Market 
Basket  Index 

Section  1888(e)(5)(A)  of  the  Act 
requires  us  to  establish  an  SNF  market 
basket  index  (input  price  index)  that 
reflects  changes  over  time  in  the  prices 
of  an  appropriate  mix  of  goods  and 
services  included  in  the  SNF  PPS.  This 


proposed  rule  incorporates  the  latest 
available  projections  of  the  SNF  market 
basket  index.  The  final  rule  will 
incorporate  updated  projections  based 
on  the  latest  available  projections  at  that 
time.  Accordingly,  we  have  developed 
an  SNF  market  basket  index  that 
encompasses  the  most  commonly  used 


cost  categories  for  SNF  routine  services, 
ancillary  services,  and  capital-related 
expenses.  In  the  July  31,  2001  Federal 
Register  (66  FR  39562),  we  included  a 
complete  discussion  on  the  rebasing  of 
the  SNF  market  basket  to  FY  1997. 
There  are  21  separate  cost  categories 
and  respective  price  proxies.  These  cost 
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categories  were  illustrated  in  Table 
lO.A,  Table  lO.B,  and  Appendix  A, 
along  with  other  relevant  information, 
in  the  July  31,  2001  Federal  Register. 

Each  year,  we  calculate  a  revised 
labor-related  share  based  on  the  relative 
importance  of  labor-related  cost 
categories  in  the  input  price  index. 
Table  10  siunmarizes  the  updated  labor- 
related  share  for  FY  2004.  The 
forecasted  rates  of  growth  used  to 
compute  the  proposed  SNF  market 
basket  percentage  described  in  section 
II.D  of  this  proposed  nde  are  shown  in 
Table  11. 

Table  10.— FY  2004  Labor-Related 
Share 


FY  2003 

FY  2004 

Cost  category 

relative 

relative 

importance 

importance 

Wages  and  Sala- 

ries   

54.796 

55.143 

Employee  Benefits 

11.232 

1 1 .269 

Nonmedical  Profes- 

sional Fees  

2.652 

2.661 

Labor-intensive 

Services 

4.124 

4.137 

Capital-related 

3.324 

3.226 

Total  

76.128 

76.435 

Table  11.— SNF  Total  Cost  Mar- 
ket Basket  Change  FY  1998 
Through  FY  2004 


Fiscal  years  beginning  October  1 

Skilled 
nursing 
facility 
total  cost 
market 
basket 

October  1997,  FY  1998 

2.8 

October  1998,  FY  1999 

3.0 

October  1999  FY  2000 

4.0 

October  2000  FY  2001    

4.9 

October  2001,  FY  2002 

3.4 

October  2002  FY  2003  

3.1 

October  2003,  FY  2004  

2.9 

Source:   (Table   10)   Global   Insights,   Inc., 
DRI-WEFA,  4th  Quarter,  2002. 

Source:    (Table    11)   Global    Insights   Inc., 
DRI-WEFA,  4th  Quarter,  2002. 

@USAMACRO/MODTREND@CISSIM/ 
CNTL25R2.SIM 

Released  by  CMS,  OACT,  National  Health 
Statistics  Group. 

A.  Use  of  the  Skilled  Nursing  Facility 
Market  Basket  Percentage 

Section  1888(e)(5)(B)  of  the  Act 
defines  the  SNF  market  basket 
percentage  as  the  percentage  change  in 
the  SNF  market  basket  index,  as 
described  in  the  previous  section,  from 
the  average  index  level  of  the  prior 
fiscal  year  to  the  average  index  level  of 
the  cvirrent  fiscal  year.  For  the  Federal 
rates  established  in  this  proposed  rule. 


this  percentage  increase  in  the  SNF 
market  basket  index  would  be  used  to 
compute  the  update  factor  occiuxing 
between  FY  2003  and  FY  2004.  We  used 
the  Global  Insights,  Inc.  (formerly  DRI- 
WEFA),  4th  quarter  2002  forecasted 
percentage  increase  in  the  FY  1997- 
based  SNF  market  basket  index  for 
routine,  ancillary,  and  capital-related 
expenses,  described  in  the  previous 
section,  to  compute  the  update  factor. 

B.  Federal  Rate  Update  Factor 

Section  1888(e)(4)(E)(ii)(IV)  of  the  Act 
requires  that  the  update  factor  used  to 
establish  the  FY  2004  Federal  rates  be 
at  a  level  equal  to  the  full  market  basket 
percentage  change.  Accordingly,  to 
establish  the  update  factor,  we 
determined  the  total  growth  from  the 
average  market  basket  level  for  the 
period  of  October  1 ,  2002  through 
September  30,  2003  to  the  average 
market  basket  level  for  the  period  of 
October  1,  2003  through  September  30, 
2004.  Using  this  process,  the  update 
factor  for  FY  2004  SNF  Federal  rates  is 
2.9  percent. 

We  used  this  revised  update  factor  to 
compute  the  Federal  portion  of  the  SNF 
PPS  rate  shown  in  Tables  1  and  2. 

IV.  Consolidated  Billing 

As  established  by  section  4432(b)  of 
the  BBA,  the  consolidated  billing 
requirement  places  with  the  SNF  the 
Medicare  billing  responsibility  for 
virtually  all  of  the  services  that  the 
SNF's  residents  receive,  except  for  a 
small  number  of  services  that  the  statute 
specifically  identifies  as  being  excluded 
from  this  provision.  Section  103  of  the 
BBRA  amended  this  provision  by 
further  excluding  a  number  of  high-cost, 
low  probability  services  (identified  by 
Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes)  within  several 
broader  categories  that  otherwise 
remained  subject  to  the  provision. 
Section  313  of  the  BIPA  further 
amended  this  provision  by  repealing  its 
Part  B  aspect,  that  is,  its  applicability  to 
services  furnished  to  a  resident  during 
a  SNF  stay  that  Medicare  does  not 
cover.  (However,  physical, 
occupational,  and  speech-language 
therapy  remain  subject  to  consolidated 
billing,  regardless  of  whether  the 
resident  who  receives  these  services  is 
in  a  covered  Part  A  stay.) 

To  date,  the  Congress  has  enacted  no 
further  legislation  affecting  the 
consolidated  billing  provision. 
However,  as  we  noted  in  the  proposed 
rule  of  April  10,  2000  (65  FR  19232), 
section  1888(e)(2)(A)(iii)  of  the  Act,  as 
added  by  section  103  of  the  BBRA,  not 
only  identified  for  exclusion  from  this 
provision  a  number  of  particular  service 


codes  within  four  specified  categories 
(that  is,  chemotherapy  items, 
chemotherapy  administration  services, 
radioisotope  services,  and  customized 
prosthetic  devices),  but  "  *  *  *  also 
gives  the  Secretary  the  authority  to 
designate  additional,  individual  services 
for  exclusion  within  each  of  the 
specified  service  categories."  In  that 
proposed  rule,  we  also  noted  that  the 
BBRA  Conference  report  (H.R.  Conf. 
Rep.  No.  106-479  at  854)  characterizes     . 
the  individual  services  that  this 
legislation  targets  for  exclusion  as 
"*   *   *  high-cost,  low  probability  events 
that  could  have  devastating  financial 
impacts  because  their  costs  far  exceed 
the  payment  [SNFs]  receive  under  the 
prospective  payment  system  *   *   *" 
According  to  the  conferees,  section 
103(a)  "is  an  attempt  to  exclude  from 
the  PPS  certain  services  and  costly 
items  that  are  provided  infrequently  in 
SNFs  *  *  *"  By  contrast,  we  noted  that 
the  Congress  declined  to  designate  for 
exclusion  any  of  the  remaining  services 
within  those  foiu  categories  (thus 
leaving  all  of  those  services  subject  to 
SNF  consolidated  billing),  because  they 
are  relatively  inexpensive  and  are 
furnished  routinely  in  SNFs. 

As  we  further  explained  in  the  final 
rule  of  July  31,  2000  (65  FR  46790),  any 
additional  service  codes  that  we  might 
designate  for  exclusion  under  oiu 
discretionary  authority  must  meet  the 
same  criteria  that  the  Congress  used  in 
identifying  the  original  codes  excluded 
from  consolidated  billing  under  section 
103(a)  of  the  BBRA:  they  must  fall 
within  one  of  the  four  service  categories 
specified  in  the  BBRA,  and  they  also 
must  meet  the  same  standards  of  high 
cost  and  low  probability  in  the  SNF 
setting.  Accordingly,  we  characterized 
this  statutory  authority  to  identify 
additional  service  codes  for  exclusion 
"*   *   *  as  essentially  affording  the 
flexibility  to  revise  the  list  of  excluded 
codes  in  response  to  changes  of  major 
significance  that  may  occur  over  time 
(for  example,  the  development  of  new 
medical  technologies  or  other  advances 
in  the  state  of  medical  practice)"  (65  FR 
46791).  In  view  of  the  amount  of  time 
that  has  elapsed  since  we  made  that 
statement,  we  believe  it  is  appropriate  at 
this  point  to  invite  public  comments 
that  identify  codes  in  any  of  these  four 
service  categories  representing  recent 
medical  advances  that  might  meet  the 
BBRA  criteria  for  exclusion  from  SNF 
consolidated  billing. 

We  note  that  the  original  BBRA 
legislation  (as  well  as  the  implementing 
regulations)  identified  a  set  of  excluded 
services  by  means  of  specifying  HCPCS 
codes  that  were  in  effect  as  of  a 
particular  date  (that  is,  July  1,  1999). 


Identifying  the  excluded  services  in  this 
manner  made  it  possible  for  us  to  utilize 
a  Program  Memorandum  as  the  vehicle 
for  accomplishing  routine  updates  of  the 
excluded  codes,  in  order  to  reflect  any 
minor  revisions  that  might  subsequently 
occiu  in  the  coding  system  itself  (for 
example,  the  assignment  of  a  different 
code  number  to  the  same  service). 
Accordingly,  for  any  new  services  that 
would  actually  represent  a  substantive 
change  in  the  scope  of  services  that  are 
excluded  from  the  SNF  consolidated 
billing  provision,  we  would  identify 
these  additional  excluded  services  by 
means  of  the  HCPCS  codes  that  are  in 
effect  as  of  a  specific  date  (in  this  case, 
October  1,  2002).  By  making  any  new 
exclusions  in  this  manner,  we  could 
similarly  accomplish  routine  future 
updates  of  these  additional  codes 
through  the  issuance  of  a  Program 
Memorandum. 

V.  Application  of  the  SNF  PPS  to  SNF 
Services  Furnished  by  Swing-Bed 
Hospitals 

In  the  July  31,  2001  final  rule  (66  FR 
39562),  we  announced  the  conversion  of 
swing-bed  hospitals  to  the  SNF  PPS, 
effbctive  with  the  start  of  the  provider's 
first  cost  reporting  period  beginning  on 
or  after  July  1,  2002.  We  selected  this 
date  consistent  with  the  statutory 
provision  to  integrate  swing-bed 
hospitals  into  the  SNF' PPS  by  the  end 
of  the  SNF  transition  period,  that  is, 
June  30,  2002. 

By  July  31,  2003.  the  SNF  PPS  will 
cover  all  swing-bed  hospitals.  Therefore, 
all  rates  and  wage  indexes  outlined  in 
earlier  sections  of  this  notice  for  SNF 
PPS  also  apply  to  all  swing-bed 
hospitals.  A  complete  discussion  of 
assessment  schedules,  the  MDS  and  the 
transmission  software,  Raven-SB  for 
Swing  Beds  can  be  found  in  the  July  31, 
2001  final  rule  (66  FR  39562).  The  latest 
changes  in  the  MDS  for  swing-bed 
hospitals  are  listed  on  our  SNF  PPS  Web 
site,  http:// .www.cms.hhs.gov/ 
providers/snfpps/default.asp. 

VI.  Distinct  Part  Definition 

While  some  SNFs  function  as 
separate,  independent  entities,  we  have 
recognized  since  the  inception  of  the 
Medicare  program  that  it  is  also  possible 
for  a  SNF  to  operate  as  a  component,  or 
"distinct  part,"  of  a  larger  organization. 
As  indicated  in  the  discussion  below, 
the  predominant  organizational  form  for 
such  distinct  part  SNFs  has  been  that  of 
a  component  of  a  hospital  that  furnishes 
SNF  services  within  tiie  larger  hospital 
complex.  However,  most  program 
requirements  that  address  SNF  distinct 
parts  have  focused  on  operating  and 
cost  reporting  procedures,  without 


precisely  defining  what  a  "distinct  part" 
is.  The  definition  of  a  distinct  part  is 
particularly  meaningful  in  today's 
environment,  since  entities  other  than 
hospitals  are  increasingly  exploring 
diversification  to  provide  SNF  services. 
In  addition,  the  growing  frequency  of 
hospital  mergers  (in  which  each  of  the 
merging  hospitals  brings  its  own 
distinct  part  SNF  into  the  merger)  has 
created  situations  where  the  newly- 
merged  hospital  entity  includes  the 
merger  of  components  that  are 
furnishing  SNF  services  at  two  different 
physical  locations;  that  is,  the  creation 
of  a  "composite"  distinct  part  SNF. 
Moreover,  such  a  hospital  might 
additionally  piuchase  a  freestanding 
SNF  for  use  in  placing  those  of  its 
inpatients  who  are  ready  for  hospital 
discharge. 

As  a  result  of  these  changes  in  facility 
practices,  it  has  become  increasingly 
important  to  dociunent  the  assumptions 
used  historically  to  siu^'ey  and  certify 
distinct  part  units.  The  piupose  of  this 
portion  of  the  proposed  rule  is  to  clarify 
the  definition  of  a  "distinct  part,"  to 
provide  more  precise  guidance  to 
providers  and  State  licensure  and 
certification  agencies.  This  guidance 
will  assist  providers  in  understanding 
the  criteria  that  govern  the  financial  and 
organizational  structure  of  such  entities, 
which  will  facilitate  the  application  and 
certification  process.  In  this  proposed 
rule,  we  also  explain  how  the  survey 
and  certification  requirements  are  being 
applied  to  distinct  parts  in  separate 
physical  locations. 

This  proposal  is  not  expected  to  have 
any  adverse  financial  impact  on 
hospitals  or  other  entities  exploring  or 
operating  distinct  part  SNFs.  In  fact, 
clarifying  our  expectations  regarding 
operating  criteria  could  enable 
providers  to  identify  as  duplicative  or 
unnecessary  certain  procedures  that 
they  may  have  adopted  before  these 
clarifications  were  available,  but  that  are 
not  actually  required  by  qui  programs. 
We  are  also  evaluating  ways  to  ensure 
that  the  siu^ey  and  certification  process 
includes  ongoing  monitoring  of  changes 
in  distinct  part  status,  and  we  invite 
comments  on  appropriate  ways  to 
accomplish  this. 

Similarly,  we  do  not  anticipate  any 
negative  impact  on  beneficiary  access  to 
care  or  on  the  quality  of  care  furnished 
in  distinct  part  SNFs.  Distinct  part  SNFs 
already  operate  under  the  same  benefit, 
eligibility,  and  coverage  regulations  as 
freestanding  SNFs,  and  beneficiaries 
who  reside  in  a  distinct  part  SNF  also 
have  the  same  rights  and  protections  as 
beneficiaries  residing  in  freestanding 
SNFs.  In  fact,  in  this  proposed  rule,  we 
clarify  how  certain  resident  rights  and 


protections  should  be  administered  in 
composite  distinct  part  SNFs.  We 
anticipate  that  this  clarification  of  our 
expectations  will  promote  improved 
provider  compliance  with  these 
program  requirements. 

A.  Background 

As  noted  in  section  I.  A  of  this 
preamble,  services  are  covered  under 
the  Part  A  SNF  benefit  only  when 
furnished  in  a  SNF  that  Medicare  has 
certified  as  meeting  the  requirements  for 
program  participation  contained  in 
section  1819  of  the  Act.  This  section  of 
the  Act  defines  a  SNF  in  terms  of  being 
"*  *   *  an  institution  (or  a  distinct  part 
of  an  institution)  *  *  *."The 
committee  report  that  accompanied  the 
original  Medicare  legislation  (cited 
below)  contained  the  following 
explanation  of  the  distinct  part  concept 
as  applied  to  "posthospital  extended 
care  facilities,"  or  SNFs:  "*   *   *  A 
posthospital  extended  care  facility 
could  be  an  institution,  such  as  a  skilled 
nursing  home,  or  a  distinct  part  of  an 
institution,  such  as  a  ward  or  wing  of  a 
hospital  or  a  section  of  a  facility  another 
part  of  which  might  serve  as  an  old-age 
home."  (Senate  Finance  Committee  Rep. 
No.  404,  89th  Cong.,  1st  Sess.  31-32 
(1965)). 

Under  the  reasonable  cost  payment 
methodology  that  applied  to  covered 
Part  A  SNF  stays  prior  to  the  inception 
of  the  SNF  PPS,  a  determination  that  a 
SNF  was  a  distinct  part  of  a  hospital  (or 
"hospital-based")  rather  than  a 
freestanding  facility  directly  affected  the 
amoimt  of  the  SNF's  Medicare  payment. 
This  is  because  that  payment 
methodology  set  higher  limits  on 
routine  service  costs  for  hospital-based 
SNFs  than  for  fi-eestanding  facilities. 

In  the  Federal  Register  of  September 
4,  1980  (45  FR  58701),  we  defined  a 
"hospital-based  SNF"  for  this  purpose 
as  being  an  integral  and  subordinate 
part  of  a  hospital  that  is  operated  with 
other  departments  of  the  hospital  imder 
common  licensure,  governance,  and 
professional  supervision,  with  all 
services  of  both  the  hospital  and  the 
SNF  being  fully  integrated.  In  addition, 
we  included  the  following  specific 
criteria: 

•  The  SNF  and  hospital  are  subject  to 
the  bylaws  and  operating  decisions  of  a 
common  governing  board; 

•  The  SNF  and  hospital  are 
financially  integrated  as  evidenced  by  - 
the  cost  report,  which  must  reflect  the 
certified  or  noncertified  SNF  beds  of  the 
hospital,  the  allocation  of  hospital 
overhead  to  the  SNF  through  the 
required  stepdown  methodology,  and 
conunon  billing  for  all  services  of  both 
facilities. 
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•  While  colocation  is  not  an  essential 
factor,  the  distance  between  the  two 
facilities  must  be  reasonable. 

•  The  existence  of  a  transfer 
agreement  or  a  shared  service  agreement 
between  the  SNF  and  the  hospital  does 
not  determine  a  SNF  to  be  hospital- 
based  and  is  not  considered  in 
determining  the  status  of  the  facility. 

We  recognize  that  the  April  7,  2000 
final  rule  for  the  FPS  for  outpatient 
hospital  services  promulgated  a  set  of 
criteria  for  use  in  determining  whether 
an  entity  is  "provider-based"  (65  FR 
18504),  including  several  criteria  that 
were  similar  to  the  1980  hospital-based 
criteria  for  SNFs.  However,  SNFs  are  not 
subject  to  the  provider-based  regulations 
(see§413.65(a){l)(ii)(D)). 

B.  Proposed  Revision 

It  has  been  noted  that  the  regulations 
at  §  413.65  already  set  forth  detailed 
criteria  for  determining  provider-based 
status  in  other  settings,  but  that  no 
similar  regulations  exist  with  regard  to 
SNFs.  The  need  to  clarify  the  criteria  for 
identifying  distinct  parts  is  especially 
pronounced  in  the  context  of  survey  and 
certification  procedures. 

In  addition,  the  concept  of  a  distinct 
part  is  actually  broader  than  that  of  a 
"hospital-based"  facility,  in  that  the 
former  can  encompass  situations  in 
which  a  SNF  is  a  part  of  a  larger 
institution  that  is  not  a  hospitcil  (for 
example,  a  domiciliary  or  "board  and 
care"  facility).  Fiuther,  the  distinct  part 
concept  applies  to  Medicaid  nursing 
facilities  (NFs)  as  well  as  to  SNFs,  and 
involves  not  only  payment  issues,  but 
also  the  requirements  specified  in  the 
regulations  at  part  483,  subpart  B  (the 
requirements  for  program  participation 
for  long-term  care  facilities  (that  is, 
SNFs  and  NFs)).  Further,  while  the 
regulations  at  §483.5  (which  define  a 
long-term  care  facility  in  this  context) 
refer  to  the  existence  of  "distinct  part" 
SNFs  and  NFs,  they  do  not  currently 
cohtain  a  specific  definition  of  this 
term. 

Accordingly,  in  this  proposed  rule, 
we  propose  to  add  a  number  of  specific 
criteria  that  would  serve  to  determine 
whether  a  SNF  or  NF  can  be  designated 
as  a  distinct  part  of  a  hospital  or  other 
entity,  in  the  requirements  for 
participation  for  long-term  care  facilities 
in  subpart  B  of  part  483.  These  proposed 
revisions  would  essentially  reflect  the 
1980  "hospital-based"  criteria  discussed 
previously  (which  focus  primarily  on 
such  elements  as  common  ownership 
and  control,  financial  integration,  and 
location),  and  would  also  incorporate 
existing  criteria  included  in  the  State 
Operations  Manual  and  in  Survey  and 
Certification  Letters  into  a  single 


regulation.  We  also  propose  to  make  a 
number  of  conforming  changes 
elsewhere  in  subpart  B  of  part  483  of  the 
regulations  (specifically  §§483.10  and 
483.12),  as  well  as  to  other  distinct  part 
references  that  appear  in  parts  413  and 
440. 

At  §  483.5,  we  would  define  a  distinct 
part  as  a  physically  identifiable 
component  of  an  institution  (for 
example,  a  hospital,  or  a  board  and  care 
facility)  or  institutional  complex  (for 
example,  a  hospital  or  continuing  care 
retirement  community  that  includes 
various  subprovider  units  and  occupies 
several  buildings)  that  is  certified  as 
meeting  the  applicable  statutory 
requirements  for  SNFs  or  NFs  in 
sections  1819  or  1919  of  the  Act, 
respectively,  as  well  as  the  participation 
requirements  for  long-term  care 
facilities  set  forth  in  subpart  B  of  part 
483.  A  SNF  or  NF  distinct  part  may  be 
comprised  of  one  or  more  buildings  or 
designated  parts  of  buildings  (that  is, 
wings,  wards,  or  floors)  that  are  located 
in  the  same  physical  area  immediately 
adjacent  to  the  institution's  main 
buildings,  other  areas  and  structures 
that  are  not  strictly  contiguous  to  the 
main  buildings  but  are  within  close 
proximity  of  the  main  buildings,  and 
any  other  areas  that  we  determine,  on  an 
individual  basis,  to  be  part  of  the 
institution's  campus.  A  distinct  part 
must  include  all  of  the  beds  within  the 
designated  area,  and  caimot  consist  of  a 
random  collection  of  individual  rooms 
or  beds  that  are  scattered  throughout  the 
physical  plant. 

In  addition,  we  would  set  forth  a 
number  of  specific  criteria  for  use  in 
determining  whether  a  SNF  or  NF  can 
be  considered  a  distinct  part  of  a  larger 
institution,  as  follows: 

•  The  SNF  or  NF  must  be  operated 
under  common  ownership  and  control 
(that  is,  common  governance)  by  the 
institution  of  which  it  is  a  distinct  part, 
as  evidenced  by  the  following: 

(1)  The  SNF  or  NF  is  wholly  owned 
by  the  institution  of  which  it  is  a 
distinct  part; 

(2)  The  SNF  or  NF  is  subject  to  the  by- 
laws and  operating  decisions  of  a 
common  governing  body; 

(3)  The  institution  of  which  the  SNF 
or  NF  is  a  distinct  part  has  final 
responsibility  for  the  distinct  part's 
administrative  decisions  and  personnel 
policies,  and  final  approval  for  the 
distinct  part's  personnel  actions;  and 

(4)  The  SNF  or  NF  functions  as  an 
integral  and  subordinate  part  of  the 
institution  to  which  it  is  based,  with 
significant  common  resoiure  usage  of 
buildings,  equipment,  persoiuiel,  and 
services. 


•  The  administrator  of  the  SNF  or  NF 
reports  to  and  is  directly  accoimtable  to 
the  management  of  the  institution  of 
which  the  SNF  or  NF  is  a  distinct  part. 

•  The  SNF  or  NF  must  have  a 
designated  medical  director  who  is 
responsible  for  implementing  care 
policies  and  coordinating  medical  care, 
and  who  is  directly  accountable  to  the 
management  of  the  institution  of  which 
it  is  a  distinct  part. 

•  The  SNF  or  NF  is  financially 
integrated  with  the  institution  of  which 
it  is  a  distinct  part,  as  evidenced  by  the 
sharing  of  income  and  expenses  with 
that  institution,  and  the  reporting  of  its 
costs  on  that  institution's  cost  report. 

•  A  single  institution  can  have  a 
maximum  of  only  one  distinct  part  SNF 
and  one  distinct  part  NF.  (If  an 
institution  exercises  the  option  to  have 
both  a  distinct  part  SNF  and  a  distinct 
part  NF,  its  SNF  and  NF  distinct  parts 
may  overlap  entirely,  partially,  or  not  at 
all.  Further,  if  the  SNF  and  NF  distinct 
parts  partially  overlap,  the  area  of 
overlap  would  not  represent  a  separate, 
dually-certified  "SNF/NF.") 

•  An  institution  cannot  designate 
itself  as  a  SNF  or  NF  distinct  part,  but 
instead  must  submit  a  written  request  to 
us  to  determine  if  it  may  be  considered 
a  distinct  part,  along  with 
documentation  that  demonstrates  that  it 
meets  the  criteria  set  forth  above.  The 
effective  date  of  approval  of  a  distinct 
part  is  the  date  that  we  determine  all 
requirements  (including  enrollment 
with  the  fiscal  intermediary)  are  met  for 
approval,  and  cannot  be  made 
retroactive.  If  a  distinct  part  is 
established  without  our  notification  and 
approval,  CMS  will  determine  the 
distinct  part  has  not  been  appropriately 
designated  as  such  from  the  date  that 
the  entity  began  its  operation.  CMS 
must  approve  all  proposed  changes  in 
the  number  of  beds  in  the  approved 
distinct  part.  (Such  modifications  would 
be  subject  to  the  applicable 
requirements  governing  changes  in  bed 
size  or  location  in  SNFs  and  NFs,  as  set 
forth  in  section  2337  of  the  Provider 
Reimbursement  Manual,  Part  1  (CMS 
Pub.  15-1),  and  in  section  3202  of  the 
State  Operations  Manual  (CMS  Pub.  7).) 

We  note  that  our  proposed  definition 
of  distinct  parts  does  not  represent  an 
additional  burden  on  SNFs;  rather,  it 
would  simply  add  increased  clarity  and 
specificity  to  the  process  of  determining 
distinct  part  status.  We  believe  that 
establishing  more  definitive  criteria  in 
this  area  will  actually  help  reduce  the 
existing  burden  on  SNFs  by  adding 
greater  clarity  and  predictability  to  the 
process  of  determining  a  SNF's  distinct 
part  status. 
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Further,  we  note  that  the  numerous 
requests  that  we  have  received  for 
clarification  of  the  distinct  part  criteria 
have  arisen,  in  part,  from  a  June  4, 1996, 
memorandum  in  which  we  reiterated 
our  longstanding  interpretation  that 
sections  1819(a)  and  1919(a)  of  the  Act 
allow  for  a  njaximum  of  one  distinct 
part  SNF  (and  one  distinct  part  NF) 
within  a  single  institution.  We  issued 
this  memorandum  in  response  to  an 
increasing  number  of  situations 
involving  the  merger  of  two  hospitals  on 
separate  campuses,  each  of  which  brings 
its  own  distinct  part  SNF  into  the 
merger.  Under  our  policy  of  allowing 
only  one  distinct  part  SNF  per 
institution,  such  a  merger  would  result 
in  the  creation  of  a  single  distinct  part 
SNF  consisting  of  two  noncontiguous 
units  in  different  locations  (as  opposed, 
for  example,  to  a  distinct  part  consisting 
of  noncontiguous  wards,  wings,  or 
floors  that  are  all  located  within  the 
same  building  or  campus). 

In  this  proposed  rule,  we  refer  to  such 
a  configuration  as  a  "composite  distinct 
part."  A  composite  distinct  part  could 
also  be  created  when  a  hospital  that 
already  has  a  distinct  part  SNF  acquires 
an  additional  nursing  home  that  is  not 
co-located  on  the  hospital's  campus. 
This,  in  turn,  has  raised  a  number  of 
questions  and  concerns  regarding  the 
treatment  of  such  entities  under  the 
survey  and  certification  process,  which 
we  now  propose  to  address  as  well. 

|Vccordingly,  we  propose  to  establish 
certain  additional  criteria  that  would 
apply  specifically  to  a  composite 
distinct  part  SNF  or  NF  of  a  hospital,  or 
of  a  nonhospital  organization  such  as  a 
continuing  care  retirement  community 
(CCRC).  Under  these  criteria,  a 
composite  distinct  part  would  be  treated 
as  a  single  distinct  part  of  the  institution 
to  which  it  is  based  and,  as  such,  would 
have  only  one  provider  agreement.  It 
should  be  noted  that  in  establishing 
criteria  specific  to  composite  distinct 
parts,  it  is  not  our  intent  to  create  a  new 
category  of  nursing  homes,  but  rather, 
simply  to  address  certain  survey  and 
certification  issues  that  arise  from  the 
use  of  this  particular  type  of 
configuration.  By  explicitly  recognizing 
composite  distinct  parts,  we  can  help 
ensure  that  survey  and  other  program 
oversight  functions  are  coordinated  and 
uniformly  administered.  Since  the 
designation  of  a  composite  distinct  part 
is  not  designed  to  supersede  or  replace 
existing  policies,  the  use  of  a  composite 
SNF  or  NF  configxiration  is  limited  to 
fatalities  within  the  same  State.  Further, 
in  order  to  ensure  quality  of  care  and 
quality  of  life  for  all  residents,  the 
constituent  components  of  a  composite 
distinct  part  would  be  required  to  meet 


all  of  the  participation  requirements  set 
forth  in  subpart  B  of  part  483 
independently  in  each  location. 

We  also  wish  to  take  this  opportimity 
to  provide  clarification  regarding  the 
logistics  of  applying  the  survey  and 
certification  process  to  a  composite 
distinct  part  that  consists  of  components 
in  different  locations.  Specifically,  we 
note  that  for  such  facilities,  siuveyors 
will  place  particular  emphasis  on  the 
following  requirements,  which  must  be 
met  independently  in  each  location  of 
the  composite  distinct  part: 

•  Posting  of  resident's  rights 
(§  483.10(b)); 

•  Posting  of  names,  addresses,  and 
telephone  niunbers  of  all  pertinent  State 
client  advocacy  groups 
(§483.10{b)(7)(iii)); 

•  Prominently  displayed  facility 
information  (§4'83.10(b)(10)); 

•  Readily  available  survey  results 
(§  483.10(g)); 

•  Organized  resident  and  fjunily 
groups  (§483,15(c)); 

•  Equal  access  by  residents  to 
activities  and  sociaJ  services 

(§  483.15(b),  §  483.15(0,  and 
§  483.15(g)); 

•  Except  where  waived,  the  services 
of  a  registered  nurse  for  at  least  8 
consecutive  hoiu's  a  day,  7  days  a  week 
(§  483.30(b)); 

•  Designating  a  person  to  serve  as 
director  of  food  services  who  receives 
frequently  scheduled  consultation  from 
a  qualified  dietitian,  imless  a  qualified 
dietitian  is  employed  on  a  full-time 
basis  (§  483.35(a));  and 

•  The  physical  envfrorunerit 
requirements,  including  life  safety,  and 
provisions  for  space  and  equipment  in 
dining,  health  services,  recreation  and 
program  areas,  to  enable  staff  to  provide 
residents  with  needed  services  as 
required  by  these  standards  and  as 
identified  in  each  resident's  plan  of  care 
(§483.15(h)  and  §483.70). 

We  also  propose  to  amend  the 
regulations  at  §483.12,  to  establish  a 
resident's  right  to  remain  in  (or  return 
to)  the  same  location  of  the  composite 
distinct  part  to  which  he  or  she  was 
originally  admitted.  To  avoid  any 
confusion  regarding  the  distinct  part 
criteria  applicable  to  SNFs,  we  would 
amend  the  provider-based  regidations  at 
§413.65(a)(l)(ii)(D)  to  include  a  cross- 
reference  to  the  new  distinct  part 
criteria.  Ciurentiy,  the  regulations  at 
§413.65(a)(l){ii)(D)  indicate  only  that 
provider-based  determinations  under 
these  regulations  do  not  apply  to  SNFs. 
We  would  amend  §  413.65(a)(l)(ii)(D)  by 
adding  a  parenthetical  statement 
indicating  that  determinations  for  SNFs 
are  made  under  the  regulations  at 
§483.5. 


We  are  also  taking  this  opportunity  to 
correct  a  typographical  error  that 
ciurentiy  appears  in  the  regulations  text 
at  §483.20(k)(l)  (regarding  the  required 
comprehensive  care  plan  for  long-term 
care  facility  residents),  in  which  the 
word  "describe"  is  misspelled  as 
"describer." 

VH.  Provisions  of  the  Proposed  Rule 

In  this  proposed  rule,  we  propose  to 
make  the  following  revisions  to  the 
existing  text  of  the  regulations: 

•  In  §  409.20,  we  would  make  a 
technical  correction  to  the  cross- 
reference  that  appears  in  paragraph  (c). 

•  We  would  revise  §483.5  to  include 
specific  definitions  of  the  terms 
"distinct  part"  and  "composite  distinct 
part."  In  addition,  we  would  make 
conforming  changes  elsewhere  in 
subpart  B  of  part  483  of  the  regulations, 
as  well  as  in  parts  413  and  440,  and  we 
would  correct  a  typographical  error  that 
currently  appears  in  the  regulations  text 
at§483.20(k)(l). 

Vm.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
ConsequenUy,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  .authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

EX.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  exanuned  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  (the  Act)  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-4).  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  assigns  responsibility  of  duties) 
dfrects  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
This  proposed  rule  is  a  major  rule,  as 
defined  in  Tide  5,  United  States  Code, 
section  804(2),  because  we  estimate  the 
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impact  of  the  update  will  be  to  increase 
payments  to  SNFs  by  approximately 
$400  million.  The  update  set  forth  in 
this  proposed  rule  applies  to  payments 
in  FY  2004.  Accordingly,  the  analysis 
that  follows  describes  the  impact  of  this 
one  fiscal  year  only.  In  accordance  with 
the  requirements  of  the  Act,  we  will 
publish  a  notice  for  each  subsequent 
fiscal  year  that  will  provide  for  an 
update  to  the  payment  rates  and  that 
will  include  an  associated  impact 
analysis. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  SNFs  and 
most  other  providers  and  suppliers  are 
small  entities,  either  by  their  nonprofit 
status  or  by  having  revenues  of  $11.5 
million  or  less  in  any  1  year.  For 
purposes  of  the  RFA,  approximately  53 
percent  of  SNFs  are  considered  small 
businesses  according  to  the  Small 
Business  Administration's  latest  size 
standards  with  total  revenues  of  $11.5 
million  or  less  in  any  1  year  (for  further 
information,  see  65  FR  69432, 
November  17,  2000).  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

This  proposed  rule  would  update  the 
SNF  PPS  rates  published  in  the  July  31, 
2002  update  notice  (67  FR  49798), 
thereby  increasing  aggregate  payments 
by  an  estimated  $400  million. 
Accordingly,  we  certify  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  For  a  proposed  rule,  this 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  Because  the  payment  rates  set 
forth  in  this  proposed  rule  also  affect 
rural  hospitaJ  swing-bed  services,  we 
believe  that  this  proposed  rule  would 
have  an  impact  on  small  rural  hospitals 
(this  impact  is  discussed  later  in  this 
section).  However,  because  this 
incremental  increase  in  payments  for 
Medicare  swing-bed  services  is 
relatively  minor  in  comparison  to 
overall  rural  hospital  revenues,  this 
notice  will  not  have  a  significant  impact 
on  the  overall  operations  of  these  small 
rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 


requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditiue 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  proposed  rule  would  have  no 
substantial  effect  on  State,  local,  or 
tribal  governments.  We  believe  the 
private  sector  cost  of  this  proposed  rule 
falls  below  these  thresholds  as  well. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  me'^t  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
FRnuirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
As  stated  above,  this  proposed  rule 
would  have  no  substantial  effect  on 
State  and  local  governments. 

The  purpose  of  this  proposed  rule  is 
not  to  initiate  significant  policy  changes 
with  regard  to  the  SNF  PPS;  rather,  it  is 
to  provide  an  update  to  the  rates  for  FY 
2004  and  to  address  a  number  of  policy 
issues  related  to  the  PPS.  We  believe 
that  the  revisions  and  clarifications 
mentioned  elsewhere  in  the  preamble 
(for  example,  with  respect  to 
determining  distinct  part  status)  will 
have,  at  most,  only  a  negligible  overall 
effect  upon  the  regulatory  impact 
estimate  specified  in  the  rule.  As  such, 
these  revisions  would  not  represent  an 
additional  biuden  to  the  industry. 

B.  Anticipated  Effects 

This  proposed  rule  sets  forth  updates 
of  the  SNF  PPS  rates  contained  in  the 
July  31,  2002  update  (67  FR  49798).  The 
impact  analysis  of  this  proposed  rule 
represents  the  projected  effects  of  the 
changes  in  the  SNF  PPS  from  FY  2003 
to  FY  2004.  We  estimate  the  effects  by 
estimating  payments  while  holding  all 
other  payment  veu-iables  constant.  We 
use  the  best  data  available,  but  we  do 
not  attempt  to  predict  behavioral 
responses  to  these  changes,  and  we  do 
not  make  adjustments  for  future  changes 
in  such  variables  as  days  or  case-mix. 

This  analysis  incorporates  the  latest 
estimates  of  growth  in  service  use  and 
payments  under  the  Medicare  SNF 
benefit,  based  on  the  latest  available 
Medicare  claims  from  2001.  We  note 
that  certain  events  may  combine  to  limit 
the  scope  or  accuracy  of  our  impact 
analysis,  because  such  an  analysis  is 
future-oriented  and,  thus,  very 
susceptible  to  forecasting  errors  due  to 
other  changes  in  the  forecasted  impact 
time  period.  Some  examples  of  such 
possible  events  are  newly-legislated 
general  Medicare  program  funding 
changes  by  the  Congress,  or  changes 
specifically  related  to  SNFs.  In  addition. 


changes  to  the  Medicare  program  may 
continue  to  be  made  as  a  result  of  the 
BBA,  the  BBRA,  the  BIPA,  or  new 
statutory  provisions.  Although  these 
changes  may  not  be  specific  to  the  SNF 
PPS,  the  nature  of  the  Medicare  program 
is  such  that  the  changes  may  interact, 
and  the  complexity  of  the  interaction  of 
these  changes  could  make  it  difficult  to 
predict  accurately  the  full  scope  of  the 
impact  upon  SNFs. 

As  mentioned  previously,  we  propose 
to  continue  use  of  the  FY  2003  wage 
index  to  adjust  SNF  PPS  payments 
beginning  October  1,  2003,  in  order  to 
assure  that  the  wage  index  published  in 
each  year's  update  will  be  used 
throughout  the  year  to  adjust  payments. 
Therefore,  the  wage  index  has  not 
changed  and  provides  no  additional 
impact  on  payment  rates. 

In  accordance  with  section 
1888(e)(4)(E)  of  the  Act,  the  payment 
rates  for  FY  2004  are  updated  by  a  factor 
equal  to  the  market  basket  index 
percentage  increase  to  determine  the 
payment  rates  for  FY  2004.  We  note  that 
in  accordance  with  section  101(a)  of  the 
BBRA  and  section  314  of  the  BIPA,  the 
existing,  temporary  increase  in  the  per 
diem  adjusted  payment  rates  of  20 
percent  for  certain  specified  RUGs  (and 
6.7  percent  for  certcdn  others)  remains 
in  effect  until  the  implementation  of 
case-mix  refinements.  Because  there 
have  been  no  other  revisions  or 
clarifications  affecting  the  payment  rates 
for  this  proposed  rule,  the  amount  of  the 
full  market  basket  update  is  the  only 
impact  on  facility  payment  rates.  This 
leads  to  an  increase  in  payments  to 
SNFs  of  approximately  $400  million 
(including  approximately  $6.4  million 
for  swing-bed  facilities,  as  discussed 
below),  which  is  the  full  impact  of  this 
proposed  rule  with  respect  to  SNFs. 

Since  the  impact  is  limited  to  the  2.9 
percentage  increase  due  to  the  market 
basket  update,  the  impact  is  the  same 
for  every  facility  without  regard  to 
Census  region,  ownership  type,  or 
urban/rural  designation.  For  this  reason, 
we  have  not  included  an  impact  table  as 
we  have  in  previous  years. 

With  regard  to  the  specific  impact  on 
swing-bed  providers,  in  the  July  31, 
2002  update  notice  (67  FR  49798),  w6 
projected  payments  for  these  providers 
luider  the  SNF  PPS  by  first  using  the 
MEDPAR  analog  to  assign  1999  claims 
records  to  a  RUG-III  group,  then 
applying  FY  2003  payment  rates  to 
ceilculate  aimual  estimated  payments. 

For  the  purpose  of  this  proposed  rule, 
we  have  used  the  MEDPAil  analog 
classification,  and  estimated  current 
SNF  PPS  reimbursement  as  if  the  swing- 
bed  providers  were  fully  phased  into  the 
SNF  PPS  in  FY  2002.  Then,  using  the 


same  MEDPAR  analog  classifications, 
we  applied  the  FY  2004  changes  for  a 
fully  phased-in  swing-bed  population. 
We  estimate  that  the  overall  impact  on 
swing-bed  facilities  will  be  an  increase 
inpayments  of  approximately  2.9 
percent,  or  $6.4  million. 

C.  Alternatives  Considered 

Section  1888(e)  of  the  Act  establishes 
this  SNF  PPS  for  the  payment  of 
Medicare  SNF  services  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1998.  This  section  of  the  statute 
prescribes  a  detailed  formula  for 
calculating  payment  rates  under  the 
SNF  PPS,  and  does  not  provide  for  the 
use  of  any  alternative  methodology.  It 
specifies  that  the  base  year  cost  data  to 
be  used  for  computing  the  RUG-ID 
payment  rates  must  be  from  FY  1995 
(October  1,  1994,  through  September  30, 
1995.)  In  accordance  with  the  statute, 
we  also  incorporated  a  niunber  of 
elements  into  the  SNF  PPS,  such  as 
case-mix  classification  methodology,  the 
MDS  assessment  schedule,  a  market 
basket  index,  a  wage  index,  and  the 
urban  and  rural  distinction  used  in  the 
development  or  adjustment  of  the 
Federal  rates.  Further,  section 
1888(e)(4)(H)  of  the  Act  specifically 
requires  us  to  publish  the  payment  rates 
for  each  new  fiscal  year  in  the  Federal 
Register,  and  to  do  so  prior  to  the 
August  1  that  precedes  the  start  of  the 
new  fiscal  year.  Accordingly,  based 
upon  the  prescriptive  nature  of  the 
statute,  we  are  not  pursuing  alternatives. 

D.  Conclusion 

For  the  reasons  set  forth  in  the 
preceding  discussion,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu^ 
hospitals. 

Finally,  in  accordance  with  the 
provisions  of  Executive  Order  12866, 
this  regulation  was  reviewed  by  the 
Office  of  Management  and  Budget. 

ListofSubiects 

42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  440 

Grants  programs — health,  Medicaid. 


42  CFR  Part  483 

Grants  programs — health.  Health 
facilities,  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements.  Safety. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend 
42  era  chapter  IV  as  follows: 

PART  409— HOSPITAL  INSURANCE 
BENEFITS 

1.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh]. 

Sul>part  C— Posttiospital  SNF  Care 

2.  In  §  409.20,  the  introductory  text  to 
paragraph  (c)  is  revised  to  read  as 
follows: 

§409.20    Coverage  of  services. 

***** 

(c)*  *  * 

hi  §409.21  through  §  409.36— . 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815,  1833(a),  (i)  and  (n),  1861(v),  1871, 
1881,  1883,  and  1886  of  the  Social  Security 
Act  (42  U.S.C.  1302,  1395d(d),  1395f(b), 
1395g,  13951(a),  (i),  and  (n),  1395x(v), 
1395hh,  1395rr,  1395tt,  and  1395ww). 

SUBPART  E— PAYMENTS  TO 
PROVIDERS 

2.  In  § 413.65,  paragraph  (a)(l)(ii)(D) 
is  revised  to  read  as  follows: 

§  41 3.65    Requirements  for  a  determination 
that  a  facility  or  organization  has  provider- 
tMsed  status. 

(a)  Scope  and  definitions.  (1)  Scope. 

(ii)  *  *  * 

(D)  Skilled  nursing  facilities  (SNFs) 
(determinations  for  SNFs  are  made  in 
accordance  with  the  criteria  set  forth  in 
§483.5  of  this  chapter). 


PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 


Authority:  See.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Sut}part  A— Definitions 

2.  In  §440.40,  paragraph  (a)(l)(ii)(A) 
is  revised  to  read  as  follows: 

§  440.40    Nursing  facility  services  for 
individuals  age  21  or  older  (ottier  than 
services  in  an  institution  for  mental 
disease),  EPSDT,  and  family  planning 
services  and  supplies. 

(a)  *  *  * 

(D*  *  • 

(ii)*  *  * 

(A)  A  facility  or  distinct  part  (as 
defined  in  §  483.5(b)  of  this  chapter) 
that  is  certified  to  meet  the  requirements 
for  participation  under  subpart  B  of  part 
483  of  this  chapter,  as  evidenced  by  a 
valid  agreement  between  the  Medicaid 
agency  and  the  facility  for  providing 
nursing  facility  services  and  making 
payments  for  services  under  the  plan;  or 
***** 

2.  In  §440. 155(c),  the  introductory 
text  is  revised  to  read  as  follows: 

§  440.155    Nursing  facility  services,  other 
than  in  institutions  for  nrtental  diseases. 

***** 

(c)  "Nursing  facility  services"  may 
include  services  provided  in  a  distinct 
part  (as  defined  in  §  483.5(b)  of  this 
chapter)  of  a  facility  other  than  a 
nursing  facility  if  the  distinct  part  (as 
defined  in  §  483.5(b)  of  this  chapter) — 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B — Requirements  for  Long 
Term  Care  Facilities 

2.  Section  483.5  is  revised  to  read  as 
follows: 

§483.5    Definitions. 

(a)  Facility  defined.  For  purposes-of 
this  subpart,  facility  means  a  skilled 
nursing  facility  (SNF)  that  meets  the 
requirements  of  sections  1819  (a),  (b), 
(c),  and  (d)  of  the  Act,  or  a  nursing 
facility  (NF)  that  meets  the  requirements 
of  sections  1919  (a),  (b),  (c),  and  (d)  of 
the  Act.  "Facility"  may  include  a 
distinct  part  of  an  institution  (as  defined 
in  paragraph  (b)  of  this  section  and 
specified  in  §440.40  and  §440.155  of 
this  chapter),  but  does  not  include  an 
institution  for  the  mentally  retarded  or 
persons  with  related  conditions 
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described  in  §  440.150  of  this  chapter. 
For  Medicare  and  Medicaid  purposes 
(including  eligibility,  coverage, 
certification,  and  payment),  the 
"facility"  is  always  the  entity  that 
participates  in  the  program,  whether 
that  entity  is  comprised  of  all  of,  or  a 
distinct  part  of,  a  larger  institution.  For 
Medicare,  a  SNF  (see  section  1819(a)(1) 
of  the  Act),  and  for  Medicaid,  a  NF  (see 
section  1919(a)(1)  of  the  Act)  may  not  be 
an  institution  for  mental  diseases  as 
defined  in  §435.1009  of  this  chapter, 
(b)  Distinct  part. 

(1)  Definition.  A  distinct  part  SNF  or 
NF  is  a  physically  identifiable 
component  of  an  institution  (for 
example,  a  hospital)  or  institutional 
complex  (for  example,  a  hospital  that 
includes  various  subprovider  units  and 
occupies  several  buildings)  that  meets 
the  requirements  of  this  paragraph  and 
of  paragraph  (b)(2)  of  this  section,  and 
is  certified  as  meeting  the  applicable 
statutory  requirements  for  SNFs  or  NFs 
in  sections  1819  or  1919  of  the  Act, 
respectively.  A  SNF  or  NF  distinct  part 
may  be  comprised  of  one  or  more 
buildings  or  designated  parts  of 
buildings  (that  is,  wings,  wards,  or 
floors)  that  are:  in  the  same  physical 
area  immediately  adjacent  to  the 
institution's  main  buildings;  other  areas 
and  structures  that  are  not  strictly 
contiguous  to  the  main  buildings  but  are 
located  within  close  proximity  of  the 
main  buildings;  and  any  other  areas  that 
CMS  determines  on  an  individual  basis, 
to  be  part  of  the  institution's  campus.  A 
distinct  part  must  include  all  of  the  beds 
within  the  designated  area,  and  caimot 
consist  of  a  random  collection  of 
individual  rooms  or  beds  that  are 
scattered  throughout  the  physical  plant. 
The  term  "distinct  part"  also  includes  a 
composite  distinct  part  that  meets  the 
additional  requirements  of  paragraph  (c) 
of  this  section. 

(2)  Requirements.  In  addition  to 
meeting  the  participation  requirements 
for  long-term  care  facilities  set  forth 
elsewhere  in  this  subpart,  a  SNF  or  NF 
also  must  meet  all  of  the  following 
requirements  in  order  to  be  designated 
as  a  distinct  part  of  an  institution  for 
payment  or  other  purposes: 

(i)  The  SNF  or  P4F  must  be  operated 
under  common  ownership  and  control 
(that  is,  common  governance)  by  the 
institution  of  which  it  is  a  distinct  part, 
as  evidenced  by  the  following: 

(A)  The  SNF  or  NF  is  wholly  owned 
by  the  institution  of  which  it  is  a 
distinct  part. 

(B)  The  SNF  or  NF  is  subject  to  the 
by-laws  and  operating  decisions  of  a 
common  governing  body. 

(C)  The  institution  of  which  the  SNF 
or  NF  is  a  distinct  part  has  final 


responsibility  for  the  distinct  part's 
administrative  decisions  and  personnel 
policies,  and  final  approval  for  the 
distinct  part's  personnel  actions. 

(D)  The  SNF  or  NF  functions  as  an 
integral  and  subordinate  part  of  the 
institution  to  which  it  is  based,  with 
significant  common  resource  usage  of 
buildings,  equipment,  personnel,  and 
services. 

(ii)  The  administrator  of  the  SNF  or 
NF  reports  to  and  is  directly 
accountable  to  the  management  of  the 
institution  of  which  the  SNF  or  NF  is  a 
distinct  part. 

(iii)  The  SNF  or  NF  must  have  a 
designated  medical  director  who  is 
responsible  for  implementing  care 
policies  and  coordinating  medical  care, 
and  who  is  directly  accountable  to  the 
management  of  the  institution  of  which 
it  is  a  distinct  part. 

(iv)  The  SNF  or  NF  is  financially 
integrated  with  the  institution  of  which 
it  is  a  distinct  part,  as  evidenced  by  the 
sharing  of  income  and  expenses  with 
that  institution,  and  the  reporting  of  its 
costs  on  that  institution's  cost  report. 

(v)  A  single  institution  can  have  a 
maximum  of  only  one  distinct  part  SNF 
and  one  distinct  part  NF. 

(vi)  An  institution  cannot  designate 
itself  as  an  SNF  or  NF  distinct  part,  but 
instead  must  submit  a  written  request  to 
CMS  to  determine  if  it  may  be 
considered  a  distinct  part,  along  with 
documentation  that  demonstrates  that  it 
meets  the  criteria  set  forth  above.  The 
effective  date  of  approval  of  a  distinct 
part  is  the  date  that  CMS  determines  all 
requirements  (including  enrollment 
with  the  fiscal  intermediary)  are  met  for 
approval,  and  cannot  be  made 
retroactive.  If  a  distinct  part  is 
established  without  CMS's  notification 
and  approval,  CMS  will  determine  the 
distinct  part  has  not  been  appropriately 
designated  as  such  fi'om  the  date  that 
the  entity  began  its  operation.  CMS 
must  approve  all  proposed  changes  in 
the  number  of  beds  in  the  approved 
distinct  part. 

(c)  Composite  distinct  part. 

(1)  Definition.  A  composite  distinct 
part  is  a  distinct  part  consisting  of  two 
or  more  noncontiguous  components  that 
are  not  located  within  the  same  campus, 
as  defined  in  §  413.65(a)(2)  of  this 
chapter. 

(2)  Requirements.  In  addition  to 
meeting  the  requirements  of  paragraph 
(b)  of  this  section,  a  composite  distinct 
part  also  must  meet  all  of  the  following 
requirements: 

(i)  An  SNF  or  NF  that  is  a  composite 
of  more  than  one  location  will  be  treated 
as  a  single  distinct  part  of  the  institution 
to  which  it  is  based.  As  such,  the 


composite  distinct  part  will  have  only 
one  provider  agreement. 

(ii)  If  there  is  a  change  of  ownership 
of  a  composite  distinct  part  SNF  or  NF, 
the  assignment  of  the  provider 
agreement  to  the  new  owner  will  apply 
to  all  of  the  approved  locations  that 
comprise  the  composite  distinct  part 
SNF  or  NF. 

(iii)  If  two  or  more  hospitals  (each 
with  a  distinct  part  SNF  or  NF)  merge, 
CMS  must  approve  the  existing  SNFs  or 
NFs  as  meeting  the  requirements  of  this 
paragraph  before  they  can  be  merged 
and  considered  a  single  distinct  part  of 
the  hospital  that  survives  the  merger.  In 
making  such  a  determination,  CMS  will 
consider  whether  its  approval  or 
disapproval  of  a  proposed  merger 
promotes  the  effective  and  efficient  use 
of  public  monies  without  sacrificing  the 
quality  of  care. 

(iv)  To  ensure  quality  of  care  and 
quality  of  life  for  all  residents,  the 
various  components  of  a  composite 
distinct  part  must  meet  all  of  the 
requirements  for  participation 
independently  in  each  location. 

3.  In  §483.10,  the  following  new 
paragraph  (b)(12)  is  added  to  read  as 
follows: 

§483.10    Resident  rights. 

***** 

(b)  *   *  * 

(12)  Admission  to  a  composite 
distinct  part.  In  its  admission 
agreement,  a  facility  that  is  a  composite 
distinct  part  (as  defined  in  §  483.5(c)  of 
this  subpart)  must  disclose  its  physical 
configuration,  including  the  various 
locations  that  comprise  the  composite 
distinct  part,  and  must  specify  the 
policies  that  apply  to  room  changes 
between  its  different  locations  under 
§  483.12(a)(8)  of  this  subpart. 
***** 

4.  In  §  483.12,  the  following  changes 
are  made: 

A.  A  new  paragraph  (a)(8)  is  added. 

B.  A  new  paragraph  (b)(4)  is  added. 
The  additions  read  as  follows: 

§483.12    Admission,  transfer,  and  ' 
discharge  rights. 

(a)  *  *  * 

(8)  Room  changes  in  a  composite 
distinct  part.  Room  changes  in  a  facility 
that  is  a  composite  distinct  part  (as 
defined  in  §  483.5(c)  of  this  subpart) 
must  be  limited  to  moves  within  the 
particular  building  in  which  the 
resident  resides,  imless  the  resident 
voluntarily  agrees  to  move  to  another  of 
the  composite  distinct  part's  locations. 
***** 

(b)  *  *  * 

(4)  Readmission  to  a  composite 
distinct  part.  When  the  nursing  facility 
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to  >vhich  a  resident  is  readmitted  is  a 
composite  distinct  part  (as  defined  in 
§  483.5(c)  of  this  subpart),  the  resident 
must  be  permitted  to  retiun  to  an 
available  bed  in  the  particular  location 
of  the  composite  distinct  part  in  which 
he  or  she  resided  previously.  If  a  bed  is 
not  available  in  that  location  at  the  time 
of  readmission,  the  resident  must  be 
given  the  option  to  return  to  that 


location  upon  the  first  availability  of  a 
bed  there. 


§483.20    [Amended] 

3.  In  §483.20(k)(l),  the  word 
"describer"  is  revised  to  read 
"describe". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance  Program;  and  No.  93.774, 


Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  January  29,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Br 
Medicaid  Services. 

Dated:  April  21,  2003. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  03-11854  Filed  5-8-03;  1:10  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 

[CMS-1474-P] 
RIN  0938-AL95 

Medicare  Program;  Inpatient 
Rehabilitation  Facility  Prospective 
Payment  System  for  FY  2004 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  updates 
the  prospective  payment  rates  for 
inpatient  rehabilitation  facilities  (IRFs) 
for  Federal  fiscal  year  2004  as  required 
under  section  1886{j){3){C)  of  the  Social 
Security  Act  (the  Act).  Section  1886{j)(5) 
of  the  Act  requires  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  to  publish  in  the  Federal 
Register  on  or  before  August  1  before 
each  fiscal  year,  the  classification  and 
weighting  factors  for  the  IRF  case-mix 
groups  and  a  description  of  the 
methodology  and  data  used  in 
computing  the  prospective  payment 
rates  for  that  fiscal  year.  In  addition,  in 
this  proposed  rule,  we  are  proposing 
new  policies,  and  changing  or  clarifying 
existing  policies  regarding  the 
prospective  payment  system  (PPS) 
within  the  authority  granted  under 
sections  1886(j)  and  1886(d)  of  the  Act. 
DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
addresses,  as  provided  below,  no  later 
than  5  p.m.  on  July  7,  2003. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1474-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission  or  e-mail. 

Mail  written  comments  (one  original 
and  two  copies)  to  the  following  address 
only:  Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-1474- 
P,  P.O.  Box  8010,  Baltimore,  MD  21244- 
8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  to  one  of  the  following 
addresses:  Room  445-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 


(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encoiuaged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.)  Comments  ^mailed  to  the 
addresses  indicated  as  appropriate  for 
hand  or  courier  delivery  may  be  delayed 
and  could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kuhl,  (410)  786-^597,  Pete  Diaz 
(410)  786-1235  or  Nora  Hoban,  (410) 
786-0675. 

SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  phone  (410) 
786-9994. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-fi-ee  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 
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I.  Background 

A.  Requirements  for  Updating  the 
Prospective  Payment  Rates  for  Inpatient 
Rehabilitation  Facilities  (IRFs) 

On  August  7,  2001,  we  published  a 
final  rule  entitled  "Medicare  Program; 
Prospective  Payment  System  for 
Impatient  Rehabilitation  Facilities 
(CMS-1069-F)"  in  the  Federal  Register 
(66  FR  41316),  that  established  a  PPS  for 
IRFs  as  authorized  under  section  1886(j) 
of  the  Act  and  codified  at  subpart  P  of 
part  412  of  the  Medicare  regulations.  In 
the  August  7,  2001  final  rule,  we  set 
forth  per  discharge  Federal  prospective 
payment  rates  for  fiscal  year  (FY)  2002 
that  provided  payment  for  inpatient 
operating  and  capital  costs  of  fiunishing 
covered  rehabilitation  services  (that  is, 
routine,  ancillary,  and  capital  costs)  but 
not  costs  of  approved  educational 
activities,  bad  debts,  and  other  services 
or  items  that  are  outside  the  scope  of  the 
ERF  PPS.  The  provisions  of  that  final 
rule  were  effective  for  cost  reporting 
periods  beginning  on  or  after  January  1 , 
2002.  (On  July  1,  2002,  we  also 
published  a  correcting  amendment  to 
the  final  rule  (CMS-1069-F2)  in  the 
Federal  Register  (67  FR  44073).  Any 
reference  to  the  August  7,  2001  final 


rule  in  this  proposed  rule  includes  the 
provisions  effective  in  the  correcting 
amendment.) 

Section  1886(j)(5)  of  the  Act  and 
§412.628  of  the  regulations  require  the 
Secretary  to  publish  in  the  Federal 
Register,  on  or  before  August  1  of  the 
preceding  fiscal  year,  the  classifications 
and  weighting  factors  for  the  IRF  case- 
mix  groups  (CMGs)  and  a  description  of 
the  methodology  and  data  used  in 
computing  the  prospective  payment 
rates  for  the  upcoming  fiscad  year.  On 
August  1,  2002,  we  published  a  notice 
in  the  Federal  Register  (67  FR  49928)  to 
update  the  IRF  Federal  prospective 
payment  rates  fi-om  FY  2002  to  FY  2003 
using  the  methodology  described  in 
§  412.624  of  the  regulations.  As  stated  in 
that  notice,  we  used  the  same 
classifications  and  weighting  factors  for 
the  IRF  CMGs  that  were  set  forth  in  the  . 
August  7,  2001  final  rule  to  update  the 
IRF  Federal  prospective  payment  rates 
from  FY  2002  to  FY  2003.  The  FY  2003 
Federal  prospective  payment  rates  are 
effective  for  discharges  on  or  after 
October  1,  2002  and  before  October  1, 
2003. 

In  this  proposed  rule,  we  are 
proposing  to  update  the  IRF  Federal 
prospective  payment  rates  from  FY  2003 
to  FY  2004  using  the  methodology 
described  in  §  412.624  of  the 
regulations.  See  section  VI  of  this 
proposed  rule  for  further  discussion  of 
the  proposed  FY  2004  Federal 
prospective  payment  rates.  The 
proposed  FY  2004  Federal  prospective 
payment  rates  will  be  effective  for 
discharges  on  or  after  October  1 ,  2003 
and  before  October  1,  2004. 

B.  General  Overview  of  the  Current  IRF 
PPS 

Section  4421  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Pub.  L.  105-33),  as 
amended  by  section  125  of  the 
Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.  L.  106-113),  and  by 
section  305  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA)  (Pub.  L. 
106-554),  provides  for  the 
implementation  of  a  per  discharge  PPS, 
through  new  section  1886(j)  of  the  Act, 
for  inpatient  rehabilitation  hospitals  and 
inpatient  rehabilitation  units  of  a 
hospital  (IRFs).  Payments  under  the  IRF 
PPS  encompass  inpatient  operating  and 
capital  costs  of  furnishing  covered 
rehabilitation  services  (that  is,  routine, 
ancillary,  and  capital  costs)  but  not 
costs  of  approved  educational  activities, 
bad  debts,  and  other  services  or  items 
outside  the  scope  of  the  IRF  PPS. 
Although  a  complete  discussion  of  the 
IRF  PPS  provisions  appears  in  the 


August  7,  2001  final  rule  (66  FR  41316), 
we  provide  below  a  general  description 
ofthelRFPPS. 

The  IRF  PPS,  as  described  in  the 
August  7,  2001  final  rule,  uses  Federal 
prospective  payment  rates  across  100 
distinct  CMGs.  Ninety-five  CMGs  were 
constructed  using  rehabilitation 
impairment  categories,  functional  status 
(both  motor  and  cognitive),  and  age  (in 
some  cases,  cognitive  status  and  age 
may  not  be  a  factor  in  defining  a  CMG). 
Five  special  CMGs  were  constructed  to 
account  for  very  short  stays  and  for 
patients  who  expire  in  the  IRF. 

For  each  of  the  CMGs,  we  developed 
relative  weighting  factors  to  account  for 
a  patient's  clinical  characteristics  and 
expected  resource  needs.  Thus,  the 
weighting  factors  account  for  the 
relative  difference  in  resource  use  across 
all  CMGs.  Within  each  CMG,  the 
weighting  factors  were  "tiered"  based 
on  the  estimated  effect  that  the 
existence  of  certain  comorbidities  have 
on  resource  use. 

The  Federal  PPS  rates  were 
established  using  a  standardized 
payment  amoimt  (also  referred  to  as  the 
budget  neutral  conversion  factor  in  the 
August  7,  2001  final  rule  (66  FR  41364 
through  41367)).  For  each  of  the  tiers 
within  a  CMG,  the  relative  weighting 
factors  were  applied  to  the  budget 
neutral  conversion  factor  to  compute  the 
unadjusted  Federal  prospective 
payment  rates.  Adjustments  that 
accoimt  for  geographic  variations  in 
wages  (wage  index),  the  percentage  of 
low-income  patients  (LIPs),  and  location 
in  a  rural  area  would  be  applied  to  the 
IRF's  unadjusted  Federal  prospective 
payment  rates.  In  addition,  adjustments 
would  be  made  to  account  for  the  early 
transfer  of  a  patient,  interrupted  stays, 
and  high  cost  outliers. 

Lastly,  the  IRF's  final  prospective 
payment  amoimt  would  be  determined 
under  the  transition  methodology 
prescribed  in  section  1886(j)  of  the  Act. 
Specifically,  for  cost  reporting  periods 
that  began  on  or  after  January  1 ,  2002 
and  before  October  1,  2002,  section 
1886(j)(l)  of  the  Act  and  §  412.626  of  the 
regulations  provide  that  IRFs  transition 
into  the  prospective  payment  systems 
receiving  a  "blended  payment."  For  cost 
reporting  periods  that  began  on  or  after 
January  1,  2002  and  before  October  1, 
2002,  these  blended  payments  consisted 
of  66%  percent  of  the  Federal  IRF  PPS 
rate  and  33  Vs  percent  of  the  payment 
that  the  IRF  would  have  been  paid  had 
the  IRF  PPS  not  been  implemented. 
However,  during  the  transition  period, 
an  IRF  vdth  a  cost  reporting  period 
beginning  on  or  after  January  1 ,  2002 
and  before  October  1 ,  2002  could  have 
elected  to  bypass  this  blended  payment 
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and  be  paid  100  percent  of  the  Federal 
IRF  PPS  rate.  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2002 
(FY  2003),  however,  the  transition 
methodology  expired,  and  payments  for 
all  IRFs  consist  of  100  percent  of  the 
Federal  IRF  PPS. 

We  established  a  CMS  website  that 
contains  useful  information  regarding 
the  IRF  PPS.  The  website  URL  is 
www.cms.hhs.gov/provideTs/irfpps/ 
default.asp  and  may  be  accessed  to 
download  or  view  publications, 
software,  and  other  information 
pertinent  to  the  IRF  PPS. 

C.  Operational  Overview  of  the  Current 
IRF  PPS 

As  described  in  the  August  7,  2001 
final  rule,  upon  the  admission  and 
discharge  of  a  Medicare  Part  A  fee-for- 
service  patient,  the  IRF  is  required  to 
complete  the  appropriate  sections  of  a 
patient  assessment  instrument,  the 
Inpatient  Rehabilitation  Facility — 
Patient  Assessment  Instnunent  (IRF- 
PAI).  All  required  data  must  be 
electronically  encoded  into  the  IRF's 
PAI  software  product.  Generally,  the 
software  product  includes  patient 
grouping  programming  called -the 
GROUPER  software.  The  GROUPER 
software  uses  specific  PAI  data  elements 
to  classify  (or  group)  the  patient  into  a 
distinct  CMG  and  account  for  the 
existence  of  any  relevant  comorbidities. 
The  GROUPER  software  produces  a  5- 
digit  CMG  number.  The  first  digit  is  an 
alpha-character  that  indicates  the 
comorbidity  tier.  The  last  4  digits 
represent  the  distinct  CMG  number. 
(Free  downloads  of  the  Inpatient 
Rehabilitation  Validation  and  Entry 
(IRVEN)  software  product,  including  the 
GROUPER  software,  are  available  at  the 
CMS  website  at  www.cms.hhs.gov/ 
providers/irfpps/default.asp). 

Once  the  patient  is  discharged,  the 
IRF  completes  the  Medicare  claim  (UB- 
92  or  its  equivalent)  using  the  5-digit 
CMG  nimiber  and  sends  it  to  the 
appropriate  Medicare  fiscal 
intermediary  (FI).  (Claims  submitted  to 
Medicare  must  comply  with  the 
electronic  claim  requirements  contained 
at  www.cms.hhs.gov/providers/edi/ 
default.asp.  as  reported  in  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  program 
claim  memoranda  issued  by  CMS  and 
also  published  at  that  web  site,  and  as 
listed  in  the  addenda  to  the  Medicare 
Intermediary  Manual,  Part  3,  section 
3600.  Instructions  for  the  limited 
number  of  claims  submitted  to  Medicare 
on  paper  are  located  in  section  3604  of 
Part  3  of  the  Medicare  Intermediary 
Manual.)  The  Medicare  FI  processes  the 
claim  through  its  software  system.  This 


software  system  includes  pricing 
programming  called  the  PRICER 
software.  The  PRICER  software  uses  the 
CMG  number,  along  writh  other  specific 
claim  data  elements  and  provider- 
specific  data,  to  adjust  the  IRF's 
prospective  payment  for  interrupted 
stays,  transfers,  short  stays,  and  deaths 
and  then  applies  the  applicable 
adjustments  to  account  for  the  IRF's 
wage  index,  percentage  of  LIPs,  nu-al 
location,  and  outlier  payments. 

D.  Proposals  for  FY  2004 

In  this  proposed  rule,  we  are 
proposing  to  update  the  data  used  to 
compute  the  IRF  wage  indices.  In  the 
August  7,  2001  final  rule,  we  used  FY 
1997  acute  care  hospital  wage  data  to 
compute  the  IRF  wage  indices  for  FY 
2002.  The  August  1,  2002  notice  that  set 
forth  the  updated  FY  2003  IRF  Federal 
prospective  payment  rates  also  used 
1997  acute  care  hospital  wage  data  to 
compute  the  FY  2003  IRF  wage  indices. 

In  this  proposed  rule,  we  are 
proposing  to  update  the  IRF  wage 
indices  for  FY  2004  by  using  FY  1999 
acute  care  hospital  data.  We  believe  that 
the  FY  1999  acute  care  hospital  data  are 
the  best  available  because  they  are 
currently  the  most  recent  complete  final 
data.  However,  any  adjustments  or 
updates  made  under  section  1886(j)(6) 
of  the  Act  must  be  made  in  a  budget 
neutral  manner.  Therefore,  in  section  VI 
of  this  proposed  rule,  we  are  proposing 
a  methodology  to  update  the  wage 
indices  for  FY  2004  using  1999  acute 
care  hospital  data  in  a  budget  neutral 
manner. 

In  this  proposed  rule,  we  are  also 
proposing  to  update  the  underlying  data 
used  to  compute  the  IRF  market  basket 
index.  As  explained  in  Appendix  D  of 
the  August  7,  2001  final  rule,  we  used 
1992  cost  report  data  as  the  underlying 
data  to  develop  the  excluded  hospital 
with  capital  market  basket  that  formed 
the  basis  of  the  FY  2002  and  FY  2003 
IRF  market  basket  index.  In  section  VI 
of  this  proposed  rule,  we  are  proposing 
to  use  1997  cost  report  data,  the  most 
recent  data  available,  to  form  the  basis 
of  the  FY  2004  ERF  market  basket  index. 

In  section  II  of  this  proposed  rule,  we 
are  proposing  to  modify  or  clarify 
certain  criteria  for  a  hospital  or  a 
hospital  unit  to  be  classified  as  an  IRF. 
As  stated  in  the  August  7,  2001  final 
rule,  we  did  not  change  the  survey  and 
certification  procedures  applicable  to 
entities  seeking  classification  as  an  IRF. 
Currently,  to  be  paid  imder  the  IRF  PPS, 
a  hospital  or  unit  of  a  hospital  must  first 
be  deemed  to  be  excluded  from  the 
diagnosis-related  group  (DRG)-based 
acute  care  hospital  PPS  under  the 
general  requirements  in  subpart  B  of 


part  412  of  the  regulations.  Second,  the 
excluded  hospital  or  unit  must  meet  the 
conditions  for  payment  under  the  IRF 
PPS  at  §412.604  of  the  regulations. 

Lastly,  we  are  proposing,  in  various 
sections  of  this  proposed  rule,  to  modify 
or  clarify  existing  provisions  of  the  IRF 
PPS.  However,  we  are  not  proposing 
refinements  to  the  FY  2002  case-mix 
classification  system  (the  CMGs  and  the 
corresponding  relative  weights)  and  the 
case-level  and  facility-level  adjustments, 
due  to  the  lack  of  available  data  to  make 
such  changes- 

n.  Requirements  and  Conditions  for 
Payment  Under  the  IRF  PPS 

As  issued  in  the  August  7,  2001  final 
rule,  §412.604  "Conditions  for  payment 
under  the  prospective  payment  system 
for  inpatient  rehabilitation  facilities" 
describes  the  conditions  that  must  be 
met  for  an  IRF  to  be  paid  under  the  IRF 
PPS.  Section  412.604(a)  states  the 
general  requirements  for  payment  to  be 
made  under  the  IRF  PPS  and  the  effects 
on  Medicare  payment  if  the  conditions 
described  therein  are  not  met.  Section 
412.604(b)  states  the  existing  regulatory 
provisions  that  must  be  met  for  a 
hospital  or  unit  of  a  hospital  to  be 
excluded  from  the  acute  care  inpatient 
hospital  PPS  and  to  be  classified  as  an 
IRF.  Section  412.604(c)  requires  an  IRF 
to  complete  a  patient  assessment 
instrument  for  each  Medicare  Part  A  fee- 
for-service  patient  admitted.  Section 
412.604(d)  describes  the  limitations  on 
IRFs  for  charging  beneficiaries  that 
receive  Medicare  covered  services. 
Section  412.604(e)  describes  the 
requirements  associated  with  furnishing 
inpatient  hospital  services  directly  or 
imder  arrangement.  Section  412.604(f) 
states  the  reporting  and  recordkeeping 
requirements  that  IRFs  must  meet. 

In  this  section  of  the  proposed  rule, 
we  describe  proposed  changes,  if  any,  to 
the  conditions  or  underlying 
requirements  of  §412.604. 

Section  412.604(a)    General 
Requirements 

Under  paragraph  (a)(2),  we  propose  to 
change  the  word  "we"  to  "CMS  or  its 
Medicare  fiscal  intermediary"  to  read  as 
follows: 

"If  an  inpatient  rehabilitation  facility 
fails  to  comply  fully  with  these 
conditions  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  Part  A  fee-for-service 
beneficiaries,  CMS  or  its  Medicare  fiscal 
intermedieuy  may,  as  appropriate — 

(i)  Withhold  (in  full  or  in  part)  or 
reduce  Medicare  payment  to  the 
inpatient  rehabilitation  facility  until  the 
facility  provides  adequate  assurances  of 
compliance;  or 
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(ii)  Classify  the  inpatient 
rehabilitation  facility  as  an  inpatient 
hospital  that  is  subject  to  the  conditions 
of  subpart  C  of  this  part  and  is  paid 
under  the  prospective  payment  systems 
specified  in  §  412.1(a)(1)." 

Section  412.604(b)    Inpatient 
Rehabilitation  Facilities  Subject  to  the 
Prospective  Payment  System 

Section  412.604(b)  states  that, 
"subject  to  the  special  payment 
provisions  of  §  412.22(c),  an  inpatient 
rehabilitation  facility  must  meet  the 
general  criteria  set  forth  in  §412.22  and 
the  criteria  to  be  classified  as  a 
rehabilitation  hospital  or  rehabilitation 
unit  set  forth  in  §  412.23(b),  §  412.25, 
and  §  412.29  for  exclusion  from  the 
inpatient  hospital  prospective  payment 
systems  specified  in  §  412.1(a)(1)."  The 
general  criteria  set  forth  in  §412.22  and 
the  criteria  to  be  classified  as  a 
rehabilitation  hospital  or  rehabilitation 
unit  set  forth  in  §  412.23(b),  §412.25, 
and  §  412.29  are  under  subpart  B  of  part 
412  of  the  regulations.  In  the  August  7, 
2001  final  rule  implementing  the  IRF 
PPS,  we  did  not  make  any  changes  to 
the  exclusion  criteria  and  requirements 
to  be  classified  as  an  IRF  under  subpart 
B  of  part  412.  Since  the  implementation 
of  the  IRF  PPS,  a  number  of  questions 
have  been  raised  on  the  application  of 
some  of  these  requirements  and  the 
necessity  of  other  criteria.  Below,  we 
will  discuss  each  requirement  as  it 
relates  to  the  classification  of  an  IRF. 

A.  Background  of  Subpart  B  Provisions 

Section  601  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
added  section  1886  to  the  Act  that 
established  a  PPS  for  acute  care 
inpatient  hospital  services  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1983.  Under  section 
1886(d)(1)(B)  of  the  Act,  several  types  of 
hospitals  and  units  of  hospitals  are 
excluded  from  the  inpatient  hospital 
PPS.  Sections  1886(d)(l)(B)(ii)  and 
lB86(d)(l)(B)  of  the  Act  specify  that 
rehabilitation  hospitals  and 
rehabilitation  units  of  hospitals  (as 
defined  by  the  Secretary)  are  excluded 
fitjm  the  inpatient  PPS. 

Extensive  discussion  andfcublic 
comments  on  developing  tire  criteria 
under  which  a  hospital  or  xmit  of  a 
hospital  can  be  excluded  from  the 
inpatient  PPS  as  an  IRF  began  with  the 
September  1,  1983  publication  of  the 
interim  final  rule  with  comment  period 
in  the  Federal  Register  (48  FR  39752). 
(That  interim  final  rule  discussed  the 
provisions  necessary  to  implement 
section  1886  of  the  Act.)  On  January  3, 
1984,  we  published  a  final  rule  (49  FR 
234)  that  responded  to  public  comments 


on  the  provisions  of  the  September  1 , 
1983  interim  final  rule  and  established 
the  initial  set  of  criteria  that  must  be 
met  by  a  hospital  or  unit  of  a  hospital 
seeking  exclusion  from  the  inpatient 
hospital  PPS  as  an  IRF.  Since  the 
publication  of  these  earlier  rules,  the 
criteria  to  be  an  IRF  have  been  revised 
and  codified  at  subpart  B  of  part  412  of 
the  current  Medicare  regulations. 

Section  412.20    Hospital  Services 
Subject  to  the  Prospective  Payment 
Systems 

In  the  August  7,  2001  final  rule,  we 
added  §  412.20(b)  stating  that  covered 
inpatient  hospital  services  furnished  to 
Medicare  beneficiaries  by  a 
rehabilitation  hospital  or  rehabilitation 
unit  that  meet  the  conditions  of 
§  412.604  are  paid  imder  the  PPS 
described  in  subpart  P  of  this  part. 

In  this  proposed  rule,  we  are 
proposing  to  redesignate  current 
§  412.20(b)  as  paragraph  (b)(1)  of 
§  412.20  and  add  paragraph  (b)(2)  to 
ensure  that  inpatient  hospital  services 
will  not  be  paid  under  the  IRF  PPS  if  the 
services  are  paid  by  a  health 
maintenance  organization  (HMO)  or 
competitive  medical  plan  (CMP)  that 
elects  not  to  have  CMS  make  payments 
to  an  IRF  for  services,  which  are 
inpatient  hospital  services,  furnished  to 
the  HMO's  or  CMP's  Medicare  enroUees 
under  part  417  of  this  chapter.  This 
proposed  provision  is  similar  to  the 
provision  at  §  412.20(b)(3)  that  prohibits 
payments  under  the  acute  care  hospital 
PPS  for  similar  HMO  or  CMP  services. 

Section  412.22    Excluded  Hospitals 
and  Hospital  Units:  General  Rules 

Section  412.22(h)  describes  the 
requirements  to  be  a  satellite  facility 
that  is  excluded  from  the  acute  care 
hospital  PPS.  The  following  describes 
our  proposal  to  eliminate  the  provision 
that  limits  the  bed  size  of  a  satellite  IRF. 

In  the  July  30, 1999  Federal  Register 
(64  FR  41540),  we  revised  §41 2.22(h)  to 
require  that  in  order  to  be  excluded 
from  the  acute  care  hospital  inpatient 
PPS,  a  satellite  of  a  hospital:  (1) 
Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002,  is 
not  under  the  control  of  the  governing 
body  or  chief  executive  officer  of  the 
hospital  in  which  it  is  located,  and 
furnishes  inpatient  care  through  the  use 
of  medical  personnel  who  are  not  under 
the  control  of  the  medical  staff  or  chief 
medical  officer  of  the  hospital  in  which 
it  is  located;  (2)  must  maintain 
admission  and  discharge  records  that 
are  separately  identified  from  those  of 
the  hospital  in  which  it  is  located  and 
are  readily  available;  (3)  cannot 
commingle  beds  with  beds  of  the 


hospital  in  which  it  is  located;  (4)  must 
be  serviced  by  the  same  FI  as  the 
hospital  of  which  it  is  a  part;  (5)  must 
be  treated  as  a  separate  cost  center  of  the 
hospital  of  which  it  is  a  part;  (6)  for  cost 
reporting  and  apportionment  purposes, 
must  use  an  accounting  system  that 
properly  allocates  costs  and  maintains 
adequate  data  to  support  the  basis  of 
allocation;  and  (7)  must  report  costs  in 
the  cost  report  of  the  hospital  of  which 
it  is  a  part,  covering  the  same  fiscal 
period  and  using  the  same  method  of 
apportionment  as  the  hospital  of  which 
it  is  a  part.  In  addition,  the  satellite 
facility  must  independently  comply 
vrith  the  qualifying  criteria  for  exclusion 
from  the  acute  care  hospital  inpatient 
PPS.  Lastly,  the  total  number  of  State- 
licensed  and  Medicare-certified  beds 
(including  those  of  the  satellite  facilify) 
for  a  hospital  (other  than  a  children's 
hospital)  that  was  excluded  from  the 
acute  care  hospital  inpatient  PPS  for  the 
most  recent  cost  reporting  period 
beginning  before  October  1,  1997,  may 
not  exceed  the  hospital's  number  of 
beds  on  the  last  day  of  that  cost 
reporting  period. 

In  §412. 22(h)(1),  we  define  a  satellfte 
as  "a  part  of  a  hospital  that  provides 
inpatient  services  in  a  building  also 
used  by  another  hospital,  or  in  one  or 
more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by  ■ 
another  hospital."  Satellite 
arrangements  exist  when  an  existing 
hospital  that  is  excluded  from  the  acute 
care  hospital  inpatient  PPS  and  that  is 
either  a  freestanding  hospital  or  a 
hospital-within-a-hospital  under 
§  412.22(e)  shares  space  in  a  building  or 
on  a  campus  occupied  by  another 
hospital  in  order  to  establish  an 
additional  location  for  the  excluded 
hospital.  The  July  30,  1999  acute  care 
hospital  inpatient  PPS  final  rule  (64  FR 
41532-41534)  includes  a  detailed 
discussion  of  our  policies  regarding 
Medicare  payments  for  satellite  facilities 
of  hospitals  excluded  from  the  acute 
care  hospital  inpatient  PPS. 

In  accordance  with  section  1886(b)  of 
the  Act,  as  amended  bv  sections  4414 
and  4416  of  Pub.  L.  105-33;  we 
established  two  different  target  limits  on 
payments  to  excluded  hospitals, 
depending  upon  when  the  IRF  was 
established.  The  target  eunount  limit  for 
an  IRF  with  a  cost  reporting  period 
beginning  before  October  1,  1997  was 
set  at  the  75th  percentile  of  the  target 
amounts  of  IRFs,  as  specified  in 
§413.40(c)(4)(iii),  updated  to  the 
applicable  cost  reporting  period.  For 
IRFs  with  a  cost  reporting  period 
beginning  on  or  after  October  1,  1997, 
under  section  4416  of  Pub.  L.  105-33, 
the  payment  amount  for  the  hospital's 
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first  two  12-month  cost  reporting 
periods,  as  specified  at 
§413.40(fl(2)(ii)(A)  and  (B),  couJd  not 
exceed  110  percent  of  the  national 
median  of  target  amounts  of  IRFs  for 
cost  reporting  periods  ending  during  FY 
1996,  updated  by  the  hospital  market 
basket  increase  percentage  to  the  first 
cost  reporting  period  in  which  the  IRF 
receives  payment. 

Because  we  were  concerned  that  a 
number  of  pre-1997  excluded  hospitals 
{including  iRFs),  governed  by 
§413.40(c)(4)(iii),  would  seek  to  create 
satellite  arrangements  in  order  to  avoid 
the  effect  of  the  lower  payment  caps  that 
would  apply  to  new  hospitals  under 
§413.40(^(2)(ii),  we  established  rules 
regarding  the  exclusion  of  and  payments 
to  satellites  of  existing  facilities.  If  the 
number  of  beds  in  the  hospital  or  unit 
(including  both  the  base  hospital  or  unit 
and  the  satellite  location)  exceeds  the 
number  of  State-licensed  and  Medicare- 
certified  beds  in  the  "hospital  or  unit  on 
the  last  day  of  the  hospital's  or  unit's 
last  cost  reporting  period  beginning 
before  October  1,  1997.  the  facility 
would  be  paid  under  the  acute  care 
hospital  inpatient  DRG  system. 
Therefore,  while  an  excluded  hospital 
or  unit  could  "transfer"  bed  capacity 
from  a  base  facility  to  a  satellite,  if  it 
increased  total  bed  capacity  beyond  the 
level  it  had  in  the  most  recent  cost 
reporting  period  before  October  1,  1997 
(see  64  PR  41532^1533,  July  30,  1999), 
the  hospital  will  not  be  paid  as  a 
hospital  excluded  fi^om  the  acute  care 
hospital  inpatient  PPS.  However,  no 
similar  limitation  was  imposed  with 
respect  to  the  number  of  total  beds  in 
excluded  hospitals  and  units  and 
satellite  facilities  of  those  excluded 
hospitals  and  units  established  after 
October  1,  1997,  since  those  excluded 
hospitals  and  units  were  subject  to  the 
lower  payment  limits  of  section  4416  of 
Pub.  L.  105-33,  and  would,  therefore, 
not  benefit  from  the  higher  payment  cap 
on  target  amounts  under  §  413.40(c)(4} 
by  creating  a  satellite  facility. 

On  March  22,  2002,  we  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  13416)  that  set  forth  the 
proposed  Medicare  PPS  for  long-term 
care  hospitals  (LTCHs).  Discussion  of 
the  comments  received  on  that  LTCH 
proposed  rule  and  our  responses  were 
published  in  a  final  rule  on  August  30, 
2002  Federal  Register  (67  FR  55954). 
Specific  comments  received  were 
discussed  on  page  56013  of  the  LTCH 
final  rule  that  urged  us  to  eliminate  the 
bed-number  criteria  in  §412.22(h)(2)(i) 
for  pre-1997  IRFs  since  the  applicable 
PPS  is  fully  phased  in.  The  rationale  for 
the  bed-number  criteria  provision  at 
§412.22(h)(2)(i)  was  the  potential  for 


circimiventing  the  PPS  by  creating  a 
satellite  location  that  could  have  their 
payment  based  on  a  higher  TEFRA 
target  amoiuit  cap.  However,  once  an 
IRFs  payment  under  the  IRF  PPS  does 
not  include  a  TEFRA-based  payment 
(referred  to  as  the  facility-specific 
payment  imder  the  transition  period 
described  in  §412.626)  and  is  based  on 
100  percent  of  the  Federal  prospective 
payment  rate,  we  believe  that  the  need 
for  the  bed-number  criteria  does  not 
exist  because  IRF  prospective  payments 
will  be  the  same  regardless  of  when  the 
IRF  was  established.  Because  all  IRFs 
will  be  paid  100  percent  of  the  proposed 
FY  2004  Federal  prospective  payment 
rates,  we  are  proposing  to  eliminate  the 
bed-number  criteria  by  amending 
§  412.22(h)  for  freestanding  satellite 
IRFs.  We  are  also  proposing  to  eliminate 
the  bed-number  criteria  for  IRF  satellite 
units  of  a  hospital  by  amending 
§41 2.25(e)  to  conform  with  the 
proposed  change  in  §  412.22(h). 

Section  412.23    Excluded  Hospitals: 
Classifications 

Classification  as  an  IRF — "The  75 
Percent  Rule" 

Under  the  §  412.23(b)(2)  of  die 
regulations,  a  facility  may  be  classified 
as  an  IRF  if  it  can  show  that  during  its 
most  recent  12-month  cost  reporting 
period  it  served  an  inpatient  population 
of  whom  at  least  75  percent  required 
intensive  rehabilitation  services  for  the 
treatment  of  one  or  more  of  the 
following  conditions: 

1.  Stroke. 

2.  Spinal  cord  injury. 

3.  Congenital  deformity. 

4.  Amputation. 

5.  Major  multiple  trauma. 

6.  Fracture  of  femur  (hip  fracture). 

7.  Brain  injury. 

8.  Polyarthritis,  including  rheumatoid 
iarthritis. 

9.  Neurological  disorders,  including 
multiple  sclerosis,  motor  neuron 
diseases,  polyneuropathy,  muscular 
dystrophy,  and  Parkinson's  disease. 

10.  Bums. 

Under  §  412.604(b),  the  requirement 
at  §41 2. 23(b)(2)  must  be  met  as  one  of 
the  conditions  for  payment  under  the 
IRF  PPS.  However,  even  before  the 
implementation  of  the  IRF  PPS,  the 
rehabilitation  industry  expressed  an 
interest  in  having  CMS  re-examine  the 
regulatory  criteria  used  to  determine  the 
classification  of  a  unit  or  hospital  as  an 
IRF.  Recently  this  interest  has  focused 
on  the  regulatory  requirement  at 
§  412.23(b)(2)  commonly  known  as  the 
"75  Percent  Rule." 


B.  Regulatory  Background  of  the  75 
Percent  Rule 

We  initially  stipulated  the  "75 
percent"  requirement  in  the  September 
1,  1983,  interim  final  rule  with 
comment  period  entitled  "Medicare 
Program;  Prospective  Payments  for 
Medicare  Inpatient  Hospital  Services" 
(48  FR  39752).  That  rule  implemented 
the  Social  Security  Amendments  of 
1983  (Pub.  L.  98-21),  changing  the 
method  of  payment  for  inpatient 
hospital  services  from  a  cost-based, 
retrospective  reimbursement  system  to  a 
diagnosis  specific  PPS.  However,  the 
rule  stipulated  that  in  accordance  with 
sections  1886(d)(1)(B)  and 
1886(d)(l){B)(ii)  of  the  Act  both  a 
rehabilitation  unit,  which  is  a  distinct 
part  of  a  hospital,  and  a  rehabilitation 
hospital  were  excluded  from  the 
inpatient  hospital  PPS.  We  noted  that 
sections  1886(d)(1)(B)  and 
1886(d)(l)(B)(ii)  of  the  Act  also  gave  the 
Secretary  discretion  in  defining  what  is 
a  "rehabilitation  unit"  and  a 
"rehabilitation  hospital." 

In  order  to  define  a  rehabilitation 
hospital  we  consulted  with  the  Joint 
Commission  on  Accreditation  of 
Hospitals  (JCAH),  and  other  accrediting 
organizations.  (JCAH  is  currently  known 
as  the  Joint  Commission  on 
Accreditation  of  Hospital 
Organizations.)  The  criteria  we  included 
in  our  definition  of  a  rehabilitation 
hospital  incorporated  some  of  the 
accreditation  requirements  of  these 
organizations.  The  definition  also 
included  other  criteria,  which  we 
believed  distinguished  a  rehabilitation 
hospital  from  a  hospital  that  furnished 
general  medical  and  surgical  services  as 
well  as  some  rehabilitation  services. 
One  criterion  was  that  "The  hospital 
must  be  primarily  engaged  in  furnishing 
intensive  rehabilitation  services  as 
demonstrated  by  patient  medical 
records  showing  that,  during  the 
hospital's  most  recently  completed  12- 
month  cost  reporting  period,  at  least  75 
percent  of  the  hospital's  inpatients  were 
treated  for  one  or  more  conditions 
specified  in  these  regulations  that 
typically  require  intensive  inpatient 
rehabilitation."  (48  FR  39756)  This 
requirement  was  originally  specified  in 
§405.471(c)(2)(ii)  of  die  regulations.  We 
included  this  requirement,  as  a  defining 
feature  of  a  rehabilitation  hospital, 
because  we  believed  "that  examining 
the  types  of  conditions  for  which  a 
hospital's  inpatients  are  treated,  and  the 
proportion  of  patients  treated  for 
conditions  that  typically  require 
intensive  inpatient  rehabilitation,  will 
help  distinguish  those  hospitals  in 
which  the  provisions  of  rehabilitation 
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services  is  a  primary,  rather  than  a 
secondary,  goal."  (48  FR  39756)  Using  a 
similar  line  of  reasoning,  we  made 
compliance  with  the  75  percent  nUe  one 
of  the  characteristics  that  defined  a 
rehabilitation  unit. 

The  original  medical  conditions 
specified  in  §405.471(c)(2){ii)  were 
stroke,  spinal  cord  injury,  congenital 
deformity,  amputation,  major  multiple 
trauma,  fractvu^  of  femur  (hip  fracture), 
brain  injury,  and  polyarthritis, 
including  rheiunatoid  arthritis.  This  list 
of  8  medical  conditions  was  partly 
based  upon  the  information  contained 
in  a  document  entiUed  "Sample 
Screening  Criteria  for  Review  of 
Admissions  to  Comprehensive  Medical 
Rehabilitation  Hospitals/Units."  This 
document  was  a  product  of  the 
Committee  on  Rehabilitation  Criteria  for 
PSRO  of  the  American  Academy  of 
Physical  Medicine  and  Rehabilitation 
and  the  American  Congress  of 
Rehabilitation  Medicine.  In  addition,  we 
received  input  from  with  the  National 
Association  of  Rehabilitation  Facilities, 
and  the  American  Hospital  Association. 

On  January  3,  1984,  we  published  a 
final  rule  entitled  "Medicare  Program; 
Prospective  Payment  for  Medicare 
Inpatient  Hospital  Services"  (49  FR 
234).  On  page  240  of  that  final  rule,  we 
summarized  comments  that  requested 
inclusion  of  neurological  disorders, 
bums,  chronic  pain,  pulmonary 
disorders,  and  cardiac  disorders  in  the 
75  percent  rule's  list  of  medical 
conditions.  Our  analysis  of  these 
comments  led  us  to  agree  that 
neurological  disorders  (including 
multiple  sclerosis,  motor  neuron 
diseases,  polyneuropathy,  muscular 
dystrophy,  and  Parldnson's  disease)  and 
bums  should  be  added  to  the  75  percent 
rule's  original  list  of  8  medical 
conditions.  (49  FR  240)  We  did  not 
agree  with  comments  that  we  lower 
from  75  to  60  the  percentage  of  patients 
that  must  meet  one  of  the  medical 
conditions.  Nor  did  we  agree  with 
comments  urging  us  to  use  IRF  resource 
consumption,  instead  of  a  percentage  of 
patients  that  must  have  one  or  more  of 
the  specified  medical  conditions,  to 
help  define  what  is  an  IRF.  (49  FR  239- 
240)  We  also  rejected  suggestions, 
which  proposed  that  when  an  IRF  could 
not  meet  the  75  percent  rule  the  facility 
could  still  be  defined  as  an  IRF  based  on 
the  types  of  services  it  furnished. 

On  August  31,  1984,  we  published  a 
final  rule  entitled  "Medicare  Program; 
Changes  to  the  Inpatient  Hospital 
Prospective  Payment  System  and  Fiscal 
Year  1985  Rates"  (49  FR  34728).  hi  that 
rule  we  explained  how  the  75  percent 
mle  applied  to  a  new  rehabilitation  unit 
or  rehabilitation  hospital,  or  when  a 


rehabilitation  unit  wanted  to  expand  its 
size  by  adding  beds. 

On  March  29, 1985,  we  published  a 
final  rule  entitled  "Medicare  Program; 
Prospective  Payment  System  for 
Hospital  Inpatient  Services; 
Redesignation  of  Rides"  (50  FR  12740). 
That  rule  redesignated  provisions  of 
§  405.471  that  addressed  the  75  percent 
rule  into  §412.23. 

On  August  30,  1991,  we  published  a 
final  rule  entitled  "Medicare  Program; 
Changes  to  the  Inpatient  Hospital 
Prospective  Payment  System  and  Fiscal 
Year  1992  Rates"  (56  FR  43196).  Since 
October  1, 1983,  the  regulations  allowed 
a  new  rehabilitation  hospital  or  new 
rehabilitation  unit,  or  an  existing 
excluded  rehabilitation  unit  which  was 
to  be  expanded  by  the  addition  of  new 
beds,  to  be  excluded  from  the  acute  care 
PPS  if,  in  addition  to  meeting  other 
requirements,  it  submitted  a  written 
certification  that  during  its  first  cost 
reporting  period  it  would  be  in 
compliance  with  the  75  percent  rule. 
The  August  30, 1991,  rule  specified  that 
if  these  facilities  were  later  found  to 
have  not  complied  with  the  75  percent 
rule  CMS  would  determine  the  amount 
of  actual  payment  under  the  exclusion, 
compute  what  we  would  have  paid  for 
the  facility's  services  to  Medicare 
patients  luider  the  acute  care  hospital 
PPS,  and  recover  any  difference  in 
accordance  with  the  rules  on  the 
recoupment  of  overpayments. 

On  September  1, 1992,  we  published 
a  final  rule  entitled  "Medicare  Program; 
Changes  to  Hospital  Inpatient 
Prospective  Payment  Systems  and  Fiscal 
Year  1993  Rates"  (57  FR  39746).  In  the 
rule  we  acknowledged  that,  for  various 
reasons,  a  new  rehabilitation  hospital  or 
a  new  rehabilitation  unit  might  need  to 
begin  operations  at  some  time  other 
than  at  the  start  of  its  regular  cost 
reporting  period.  Therefore,  we 
specified  such  an  IRF  could  submit  a 
written  certification  that  it  would 
comply  with  the  75  percent  rule  for  both 
a  partial  cost  reporting  period  of  up  to 
11  months,  as  well  as  the  subsequent 
full  12 -month  cost  reporting  period. 

On  September  1,  1994,  we  published . 
a  final  rule  entitled  "Medicare  Program; 
Changes  to  the  Hospital  Inpatient 
Prospective  Payment  Systems  and  FY 
1995  Rates"  (59  FR  45330).  In  that  rale, 
we  stated  that  we  had  miscellaneous 
comments  requesting  that  oncology 
cases,  pulmonary  disorders,  cardiac        ' 
disorders,  and  chronic  pain  be  added  to 
the  75  percent  rule's  list  of  medical 
conditions.  (59  FR  45393)  We 
responded  that  although  the  75  percent 
rale  had  not  been  addressed  in  the 
associated  May  27, 1994,  proposed  rule 
we  would  take  these  miscellaneous 


comments  into  consideration  if  we 
decided  to  make  changes  to  the  75 
percent  rule. 

When  we  published  the  August  7, 
2001  final  rale  (66  FR  41316),  we 
acknowledged  we  had  received 
comments  requesting  that  we  update  the 
75  percent  nde's  list  of  medical 
conditions,  or  eliminate  the  75  percent 
rale.  (66  FR  41321)  We  responded  that 
in  our  IRF  PPS  proposed  rale  we  had 
not  proposed  changing  the  75  percent 
rale,  believed  that  the  existing  75 
percent  rule  was  appropriate,  and, 
therefore,  would  not  be  revising  the  75 
percent  rule.  However,  we  also  stated 
that  data  obtained  after  we  implemented 
the  IRF  PPS  could  lead  us  to  reconsider 
revising  the  75  percent  rale. 

C.  CMS  Evaluation  of  the  75  Percent 
Rule 

In  the  spring  of  2002  we  surveyed  the 
fiscal  intermediaries  (FIs)  in  order  to 
ascertain  what  methods  were  being  used 
to  verify  if  IRFs  were  complying  with 
the  75  percent  rule.  Analysis  of  the 
survey  data  made  us  aware  that 
inconsistent  methods  were  being  used 
to  determine  if  an  IRF  was  in 
compliance  with  the  75  percent  nde, 
and  that  some  IRFs  were  not  being 
reviewed  to  determine  if  they  were  in 
compliance  with  the  75  percent  rule. 
These  survey  results  led  us  to  become 
concerned  that  some  IRFs  may  be  out  of 
compliance  with  the  regulations.  In 
addition,  we  were  concerned  that  some 
FIs  might  be  using  methods  to  verify 
compliance  with  the  75  percent  rule, 
which  may  cause  an  IRF  to  incorrectly 
be  found  out  of  compliance  with  the 
rale;  this  would  thus  cause  an  IRF  to 
inappropriately  lose  its  classification  as 
an  ERF.  Therefore,  on  June  7,  2002.  we 
suspended  enforcement  of  the  75 
percent  nde  until  we  conducted  a 
careful  examination  of  this  area  and 
determined  whether  changes  were 
needed  to  the  regulation,  and  the 
operating  procedures  that  govern  how 
compliance  with  the  regidation  is 
verified. 

In  addition  to  our  review  of  FI 
administrative  procedures,  we 
conducted  an  cuialysis  of  CMS 
administrative  data  to  attempt  to 
estimate  overall  compliance  with  the 
regulation.  We  examined  both  IRF-PAI 
data  and  claims  from  the  years  199&, 
1999,  and  2002.  Before  discussing  the 
results  of  this  analysis,  we  note  that  the 
data  does  have  some  limitations.  First, 
it  is  not  possible  to  discern  from  the 
diagnosis  data  on  the  IRF-PAI  or  the 
claim  whether  or  not  there  was  a 
medical  need  to  furnish  the  patient 
"intensive  rehabilitation."  The 
diagnosis  is  a  determination  of  a 
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patient's  clinical  status,  but  that  is 
different  from  determining  that  there  is 
a  medical  necessity  to  furnish  treatment 
to  a  patient  in  an  IRF  as  opposed  to 
another  type  of  treatment  setting.  In 
addition,  it  was  not  possible  in  many 
cases  to  map  the  diagnosis  code  on  the 
claim  data  to  one  of  the  ten  medical 
conditions  listed  in  §  412.23(b)  because 
a  large  percentage  of  claims  have  an 
ICD-9-CM  diagnosis  code  that  is  a 
general  code  indicating  only  care 
involving  the  use  of  rehabilitation 
procedm-es  instead  of  a  specific 
diagnosis. 

Chart  1  "Estimates  of  Compliance 
with  the  75  Percent  Rule"  below  shows 


the  estimated  percent  of  facilities  with 
75  percent  of  cases  falling  into  the  10 
conditions  (13.35  percent)  using  2002 
available  patient  assessment  data. 
Appendix  A  provides  the  technical 
detail  regarding  the  method  used  to 
determine  the  percent  of  IRFs  in 
calendar  year  2002  that  complied  with 
the  75  percent  rule.  We  believe  our 
findings  may  tend  to  undercount  cases 
falling  within  the  10  conditions  because 
the  IRF-PAI  assessment  process  was 
first  implemented  during  2002.  We 
believe  that  learning  the  IRF-PAI 
assessment  process  probably  resulted  in 
IRFs  erring  when  coding  the  impairment 
group  on  the  IRF-PAI  assessment  fomj. 


Nevertheless,  we  believe  the  analysis  is 
useful  for  providing  an  estimate  of  the 
overall  compliance  with  this  regulatory 
requirement.  Our  findings  showed  that 
overall  about  50  percent  of  cases  fall 
within  the  10  conditions  specified  in 
the  rule  and  the  number  of  facilities 
meeting  the  requirement  based  upon 
Medicare  discharges  rather  than  all 
discharges  is  very  low.  In  addition,  it 
shows  the  estimated  percent  of  facilities 
that  meet  lower  thresholds.  Finally,  our 
analysis  also  found  that  a  facility's 
Medicare  case  mix  was  a  good  predictor 
of  case  mix  for  non-Medicare  IRF 
patients. 

BILUNG  CODE  4120-01-P 


Chart  1  Estiaates  on  Coapllance  With  the 
75  Percent  Rule  (2002  Data) 

45% 
Rule 

55% 

Rule 

65% 
Rule 

75% 
Rule 

Hospital 
Characteristic 

Total 
NuBber 

Percent 

Percent 

Percent 

Percent 

Total 

1170 

71.87 

44.19 

25.17 

13.35 

Census  Division 

1 .  New  England 

38 

76.3 

28.9 

7.9 

2.6 

2.  Middle 

AtleUltiC 

170 

47.6 

22.4 

10 

4.1 

3 .  South 
Atlantic 

143 

74.8 

36.4 

15.4 

7.0 

4.  East  North 
Central 

220 

76.8 

53.2 

29.1 

12.3 

5.  East  South 
Central 

66 

77.3 

36.4 

15.2 

1.5 

6.  West  North 
Central 

99 

78.8 

58.6 

41.4 

27.3 

7.  West  South 
Central 

235 

66.4 

30.2 

11.1 

3.4 

8 .  Mountain 

78 

70.5 

51.3 

33.3 

21.8 
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Chart  1 

Estiaates  on  Coa^liance  With  the 
75  Percent  Rule  (2002  Data) 

45% 

Rule 

55% 

Rule 

65% 
Rule 

75% 
Rule 

Hospital 
Characteristic 

Total 
number 

Percent 

Percent 

Percent 

Percent 

9 .  Pacific 

121 

95.9 

86.8 

71.1 

48.8 

Unit/Freestanding  Facility 

Unit 

95456 

72.7 

47.6 

28.3 

15.4 

Freestanding 

214 

68.7 

28.5 

11.2 

4.7 

Teaching  Status 

Teaching 

145 

71.7 

46.2 

32.4 

18.6 

Non- Teaching 

845 

73.5 

43.6 

24.6 

13.1 

Missing 

180 

65 

45 

22.2 

10.6 

Disproportionate  Share  Hospital  (DSH) 

<  0.05 

226 

67.3 

40.7 

21.7 

10.2 

0.05  -  0.1 

339 

66.1 

39.2 

21.8 

10.9 

0.1  -  0.2 

313 

76 

41.9 

23.3 

13.7 

>  =  0.2 

145 

88.3 

64.1 

43.4 

24.1 

Missing 

147 

68 

45.6 

24.5 

12.9 

Facility  Control 

Voluntary 

700 

73.4 

47.9 

28.4 

15.3 

Proprietary 

259 

69.1 

30.9 

12.7 

5 

Government 

135 

77.8 

48.9 

30.4 

18.5 

Missing 

76 

57.9 

46.1 

28.9 

15.8 

Size 

Small 

309 

70.2 

49.2 

28.2 

17.2 

Medium 

502 

74.8 

44.2 

25.8 

12.5 

Large 

201 

70.9 

35.2 

19.6 

9.5 

Missing 

158 

67.7 

44.9 

24.7 

13.9 

Urban/Rural 

Large  Urban 

493 

71.6 

46.7 

29.6 

15 

Other  Urbcm 

404 

73.8 

42.1 

22 

12.4 

Rural 

170 

74.1 

40.6 

19.4 

10 

Missing 

103 

63.1 

45.6 

26.2 

15.5 
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While  our  estimate  of  compliance 
with  the  75  percent  rule  is  somewhat 
limited  by  the  data  available,  we  do 
believe  it  clearly  demonstrates  low 


compliance  of  the  75  percent  rule  by 
IRFs.  Though  IRFs  are  now  paid  under 
a  PPS,  the  75  percent  rule  still  serves 
the  relevant  function  of  distinguishing 
IRFs  from  other  types  of  inpatient 


facilities,  thus  facilitating  compliance 
with  sections  1886(d)(1)(B)  and 
1886(d)(l)(B)(ii)  of  the  Act.  Making  this 
distinction  is  also  critical  to  fulfilling 
the  requirements  of  section 


\ 
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1886(j)(l)(A).  which  requires  Medicare 
to  make  payments  to  IRPs  under  a  PPS 
specifically  designed  for  the  services 
they  furnish.  Specifically,  the  75 
percent  rule  has  the  effect  of  limiting 
the  type  of  patient  that  can  be  cared  for 
in  facilities  identified  as  IRFs.  This 
limitation  serves  to  ensiure  that  only 
patients  requiring  this  type  of 
specialized  and  more  expensive  care 
receive  it.  The  medical  conditions  listed 
in  the  75  percent  rule  are  conditions  in 
which  patients  require  the  services  of 
rehabilitation  professionals  with 
specialized  skills  and  experiences  that 
may  not  be  available  in  other  settings. 

The  largest  group  of  patients  treated 
in  rehabilitation  hospitals  but  not 
considered  in  this  analysis  to  meet  the 
75  percent  rule  is  patients  with  major 
joint  replacements,  specifically  knee 
and  hip  replacements.  Joint  replacement 
patients  have  been  more  commonly 
admitted  to  rehabilitation  hospitals  in 
some  areas  of  the  coimtry,  and 
nationally,  less  than  one  quarter  of 
Medicare  beneficiaries  are  admitted  to 
IRFs  after  siu^ery.  Although  some  joint 
replacement  patients  may  have 
"polyarthritis,"  or  another  of  the  ten 
conditions  specified  in  the  75  percent 
rule  requiring  intensive  inpatient 
rehabilitation,  these  cases  were 
generally  not  counted  towards  a 
facility's  compliance  with  the  75 
percent  rule.  Provider  representatives 
also  have  requested  that  conditions 
classified  into  the  cardiac  and 
pulmonary  RICs  be  added  to  the  list  of 
conditions  in  the  75  percent  rule.  These 
two  RICs  ciurently  represent  about  8 
percent  of  beneficiaries  serviced  in  IRFs 
using  the  2002  patient  assessment  data. 
We  note  that  many  private  insurers  do 
not  cover  acute  inpatient  rehabilitation 
care  (in  IRFs)  for  many  of  these  patients 
whose  rehabilitation  needs  can  be  met 
in  an  alternative  setting  such  as  a  skilled 
nursing  facility.  We  request  comments 
on  any  conditions  that  necessitate  the 
intensive,  multidisciplinary  care  that 
IRFs  are  required  to  provide. 

As  mentioned  previously,  we 
surveyed  the  FIs  to  determine  the 
methods  they  were  using  to  verify 
compliance  with  the  75  percent  rule. 
Our  analysis  of  that  survey  data  led  us 
to  suspend  enforcement  of  the  75 
percent  rule.  The  process  for 
determining  compliance  with  the  75 
percent  rule  needs  to  be  improved. 
However,  we  believe  that  currently 
there  is  no  need  to  amend  the  regulation 
because  it  still  appropriately  functions 
to  help  distinguish  an  IRF  from  other 
types  of  inpatient  treatment  settings.  We 
will  instead  be  improving  the  method 
FIs  use  to  verify  compliance  with  the  75 
percent  rule,  and  ensuring  that  FIs  are 


consistent  in  how  they  verify 
compliance  with  the  75  percent  rule. 

Wnen  we  suspended  enforcement  of 
the  75  percent  rule  we  specified  that  the 
suspension  of  enforcement  was  not 
applicable  to  a  facility  that  was  first 
seeking  classification  as  an  IRF  in 
accordance  with  §412. 23(b)(8)  or 
§  412.30(b)(2).  A  facility  first  seeking 
classification  as  an  IRF  in  accordance 
with  §412. 23(b)(8)  or  §412. 30(b)(2)  only 
has  to  self-attest  that  during  its  next  full 
12-month  cost  reporting  period  it  will 
meet  the  75  percent  rule.  Accordingly, 
a  facility  first  seeking  classification  as 
an  IRF  in  accordance  with  §  412.23(b)(8) 
or  §  412.30(b)(2)  has  never  had  an  FI 
verify  that  its  patient  population 
actually  met  the  75  percent  rule.  Until 
the  medical  conditions  of  this  facility's 
patient  population  have  been  evaluated 
this  facility  has  not  proven  that  for  at 
least  one  full  12 -month  cost  reporting 
period  it  complied  with  the  75  percent 
rule  and  was  appropriately  classified  as 
an  IRF.  Therefore,  until  a  facility  had 
proven  that  it  qualified  to  be  classified 
as  an  IRF  because  its  patient  population 
actually  met  the  75  percent  rule  it  could 
not  be  eligible  for  suspension  of 
enforcement  of  the  75  percent  rule. 

We  will  be  instructing  FIs  to  re- 
institute  appropriate  enforcement  action 
if  a  FI  determines  that  an  IRF  has  not 
met  the  75  percent  rule.  We  realize  that 
an  IRF  may  need  time  to  come  into 
compliance  with  the  75  percent  rule.  An 
IRF's  cost  reporting  period  is  the  time 
period  used  to  ascertain  compliance 
with  the  75  percent  rule.  Therefore,  we 
will  be  instructing  the  FIs  that  the  FI 
must  use  cost  reporting  periods  that 
begin  on  or  after  October  1,  2003,  as  the 
time  period  to  ascertain  an  IRF's 
compliance  with  the  75  percent  rule. 

while  this  proposed  rule  does  not 
propose  changes  to  the  regulations 
related  to  the  75  percent  rule,  we  expect 
that  improved  enforcement  and 
compliance  with  the  existing  rule  will 
have  varying  impacts  on  providers  and 
beneficiaries. 

Our  analysis,  detailed  earlier  in  this 
section,  indicates  that  approximately  50 
percent  of  cases  being  cared  for  in  IRFs 
fall  outside  of  the  ten  conditions  listed 
in  the  regulations.  In  addition,  it 
estimates  that  potentially  86  percent  of 
IRFs  may  currently  be  out  of 
compliance.  We  again  note  that  this 
analysis  is  based  on  Medicare 
administrative  data  (claims  and  patient 
assessments)  rather  than  detailed 
medical  record  data  and,  thus,  is  limited 
in  its  ability  to  accurately  classify  all 
patients  into  one  or  more  of  the  ten 
conditions  cited  in  the  regulations. 
Thus,  we  would  expect  our  estimates  of 
compliance  to  be  higher  if  more  detailed 


information  from  the  medical  records 
were  available  to  perform  the  analysis. 

We  also  know  from  the  data  that  cases 
observed  in  I§Fs  that  do  not  fall  in  one 
of  the  ten  conditions  have,  on  the 
average,  lower  lengths  of  stay  than  those 
cases  that  fall  into  one  of  the  ten 
conditions.  Specifically,  the  cases  that 
do  not  fall  into  one  of  the  ten  conditions 
(approximately  50  percent)  accoimt  for 
approximately  40  percent  of  the 
Medicare  covered  days.  Conversely,  60 
percent  of  the  Medicare  covered  days 
fall  into  one  of  the  ten  conditions. 

While  it  is  difficult  to  predict  the 
aggregate  impact  of  improved 
compliance  on  provider  revenues,  we 
expect  that  IRFs  and/or  their  parent 
hospitals  (80  percent  of  IRFs  are  uinits 
of  acute  care  hospitals)  will  change  their 
behavior  in  a  variety  of  ways.  IRFs  may 
change  admission  practices  to  alter  their 
case  mix,  either  Medicare  or  total 
patient  population,  by  admitting 
patients  with  more  intensive 
rehabilitative  needs  that  fall  into  the  ten 
conditions.  This  could  have  the  effect  of 
elevating  the  facility's  revenues  because 
cases  requiring  more  intensive 
rehabilitation  care  generally  receive 
higher  Medicare  payments  than  less 
complex  cases. 

For  example,  in  each  of  the  three 
years  of  data  examined,  lower  extremity 
joint  replacements  contained  by  far  the 
largest  number  of  cases  not  in  the  ten 
conditions  (44  percent  in  2002).  Other 
conditions  included  cardiac  (10.3 
percent),  pulmonary  (4.8  percent)  and 
pain  (4.1  percent).  IRFs  specializing  in 
or  treating  a  significant  number  of  such 
cases  may  have  to  alter  their  admissions 
practice  to  achieve  compliance.  Treating 
fewer  joint  replacement  cases  (that 
result  in  relatively  low  payments  under 
the  IRF  PPS)  with  cases  requiring  more 
intensive  treatment  could  actually 
increase  a  facility's  revenues. 

Conversely,  some  IRFs  may  not  be 
able  to  find  such  cases  and  may  be 
required  to  reduce  capacity  and  serve 
fewer  patients  in  order  to  achieve 
compliance,  an  action  that  may  have  the 
effect  of  lowering  a  facility's  revenues. 
Since  compliance  with  the  75  percent 
rule  could  be  achieved  with  changes  in 
admission  practices  for  Medicare  as 
well  as  non-Medicare  patients,  the 
impact  on  Medicare  revenues  may  vary. 

The  current  regulation  reflects  the  fact 
that  a  significant  number  (up  to  25 
percent)  of  medically  necessary 
admissions  may  fall  outside  of  the  ten 
conditions.  These  cases  can  continue  to 
be  admitted  and  treated  under  the 
regulation.  Other  cases  may 
appropriately  receive  rehabilitative  care 
in  alternative  setting^.  For  certain 
medically  complex  cases,  it  may  be 
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appropriate  to  lengthen  the  patient's 
stay  in  an  acute  care  setting  in  order  to 
stabilize  their  condition  to  prepare  the 
patient  to  participate  in  rehabilitation. 
Alternative  settings  for  rehabilitative 
care  could  include  the  acute  care 
hospital,  skilled  nursing  facilities,  long- 
term  care  hospitals,  outpatient 
rehabilitation,  and  home  health  care. 
For  this  reason,  we  do  not  expect  to  see 
reduced  access  to  care  for  Medicare 
beneficiaries  as  a  result  of  improved 
compliance.  In  addition,  because  many 
hospitals  having  a  Medicare  certified 
IRF  unit  also  have  one  or  more  other 
subunits  that  provide  rehabilitation, 
revenues  from  these  cases  may  be 
generated  elsewhere  within  the  same 
hospital. 

We  have  developed  a  case  study 
(below)  to  illustrate  the  differences  in 
Medicare  payment  for  cases  that  do  not 
fall  into  one  of  the  ten  conditions 
included  in  the  75  percent  rule.  As 
discussed  above,  this  type  of  case  could 
be  treated  in  an  alternative  setting.  For 
this  example,  we  detail  Medicare 
payment  amounts  for  rehabilitation  care 
in  four  alternative  settings  (skilled 
nursing  facility,  home  health,  long  term 
care  hospital,  and  outpatient 
rehabilitation).  As  noted  above,  80 
percent  of  IRFs  are  units  of  hospitals. 
These  hospitals  may  now  choose  to 
direct  some  patients  to  other  settings.  As 
explained  above,  it  is  difficult  to  predict 
the  approach  any  individual  or  group  of 
IRFs  will  follow  in  achieving 
compliance  with  this  regulation, 
however,  the  case  study  illustrates  some 
of  the  potential  Medicare  payment 
effects  associated  with  providing  similar 
levels  of  rehabilitation  in  different 
settings. 

Case  Example 

The  following  case  example  has  been 
developed  to  illustrate  the  payments 
under  Medicare  for  levels  of 
rehabilitative  care  received  in  the 
various  settings  that  may  be  a  part  of  a 
hospital  complex  for  a  patient  that  has 
a  primary  diagnosis  of  a  lower  extremity 
joint  replacement.  The  following  case 
example  describes  one  of  the  most 
common  patient  conditions  (not 
included  in  the  75  percent  rule)  but  is 
not  meant  to  describe  all  possible 
conditions  and  their  related  payment 
effects.  The  payments  for  each  PPS 
described  in  the  example  are  based  on 
case  weights  and  standardized  payment 
rates  for  2003. 

The  clinical  description  of  the  case 
example  is  as  follows: 

A  74-year-old  woman  status  post  a  right 
total  knee  arthroplasty  (TKA),  with  a  wound 
infection,  fever,  and  high  white  blood  count 
ar^  noted  on  her  second  postoperative  day. 


A  work-up  indicates  the  existence  of 
staphylococcus  aureus  septicemia.  Patient 
lacks  full  extension  and  has  only  65  degrees 
of  flexion  on  her  third  post-operative  day. 
The  management  options  for  this  patient 
include:  extension  of  acute  care  length  of 
stay;  transfer  to  a  long  term  care  hospital; 
admission  to  a  skilled  nursing  facility; 
possibly  home  health  services  or  outpatient 
services. 

Under  the  IRF  PPS,  this  patient  would 
be  classified  into  case-mix  group  804 
(lower  extremity  joint  replacement  with 
some  functional  capabilities)  with  an 
average  length  of  stay  of  14  days. 
Furthermore,  the  existence  of 
staphylococcus  aureus  septicemia,  a 
comorbid  condition  (ICD-9-CM  code 
038.11),  would  place  this  patient  into 
the  tier  2  payment  category.  The 
corresponding  2003  unadjusted 
payment  amount  for  this  patient  would 
be  $10,828.60. 

Under  the  skilled  nursing  facility 
(SNF)  PPS,  this  patient  is  classified  into 
either  the  very  high  (RVB)  or  ultra  high 
(RUB)  rehabilitation  group  based  on  the 
hours  of  therapy  she  receives  per  week. 
We  believe  that  this  patient  would  have 
a  length  of  stay  in  the  SNF  of  either  14 
days  or  20  days.  The  corresponding 
2003  unadjusted  payment  amount  for 
this  patient  would  be  $4,446.82  for  RVB 
and  14  days,  $6,670.23  for  RVB  and  20 
days,  $6,352.60  for  RUB  and  14  days,  or 
$7,672.40  for  RUB  and  20  days. 

Under  the  long-term  care  hospital 
PPS,  this  patient  would  be  classified 
into  patient  group  238  and  would  have 
a  length  of  stay  of  either  14  days  or  24 
or  more  days.  The  corresponding  2003 
unadjusted  payment  amoimt  for  this 
patient  would  be  $17,671.22  for  14  days 
or  $28,296.21  for  24  or  more  days. 

Under  the  home  health  PPS,  this 
patient  would  be  placed  into  the  High/ 
High/Moderate  group.  The 
corresponding  2003  unadjusted 
payment  amount  for  this  patient  would 
be  $5,165.26  for  home  health  services 
delivered  for  a  60-day  period. 

Under  outpatient  therapy,  assuming  2 
hours  of  physical  therapy  and  1  hour  of 
occupational  therapy  given  during  12 
days,  payment  for  this  patient  would  be 
$4,108.16 

If  the  patient  remained  in  the  original 
surgical  acute  care  hospital  stay,  imder 
the  inpatient  acute  care  hospital  PPS 
this  patient  would  be  classified  in  to 
DRG  209  and  payment  at  the  50th 
percentile  would  be  $9,047.36.  This 
illustrative  example  shows  that  this 
facility  may  have  lower  payments  for 
the  care  of  this  patient  relative  to  the 
IRF  PPS  payment  if  this  patient  is  cared 
for  in  an  SNF  or  receives  home  health 
or  outpatient  services.  However,  the 
facility  may  have  higher  payments 


relative  to  the  IRF  PPS  payment  if  this 
patient  is  placed  in  a  long-term  care 
hospital  unit.  Overall,  the  example  does 
show  that  this  facility  could  continue  to 
receive  Medicare  payments  for  this  type 
of  patient  in  a  setting  other  than  their 
IRF  unit,  and  have  the  option  of 
changing  its  IRF  admitting  practices 
without  any  potential  negative  effect  on 
patient  access  to  rehabilitative  care. 
However,  we  invite  public  comment  of 
this  issue. 

Section  412.29    Excluded 
Rehabilitation  Units:  Additional 
Requirements 

Under  §  412.29(a),  ail  IRF  unit  must 
have  met  either  the  requirements  for 
new  units  or  converted  units  under 
§412.30.  Section  412.29(a)(2)  contains 
an  incorrect  reference  to  the 
requirements  for  converted  units  as 
"§  412.30(b)."  The  correct  reference  to 
the  requirements  for  converted  units  is 
§  412.30(c).  Accordingly,  wg  are 
proposing  to  make  a  technical 
correction  by  changing  the  reference  in 
paragraph  (a)(2)  to  state  "Converted 
units  under  §412. 30(c)." 

Section  412.30    Exclusion  of  New 
Rehabilitation  Units  and  Expansion  of 
Units  Already  Excluded 

Under  §  412.30(b)(2),  a  hospital  that 
seeks  exclusion  of  a  new  IRF  unit  may 
provide  written  certification  that  the 
inpatient  population  the  hospital 
intends  the  unit  to  serve  meets  the 
requirements  of  §41 2.23(b)(2).  Section 
412.30(b)(3)  contains  an  incorrect 
reference  to  the  required  written 
certification  described  in  "(a)(2)"  of  this 
section.  The  correct  reference  to  the 
written  certification  is  described  in 
paragraph  (2)  of  §  412.30(b). 
Accordingly,  we  are  proposing  to  make 
a  technical  correction  by  changing  the 
current  reference  to  §  412.23(a)(2)  in 
§  412.23(b)(3)  to  state  "The  written 
certification  described  in  paragraph 
(b)(2)*   *   *". 

Section  412.30(d)(1)  defines  new  bed 
capacity  for  the  purposes  of  expanding 
an  existing  excluded  IRF  unit.  Section 
412.30(d)(2)(i)  contains  an  incorrect 
reference  to  the  definition  of  new  bed 
capacity  imder  paragraph  "(c)(1)"  of  this 
section.  The  correct  reference  to  the 
definition  of  new  bed  capacity  is 
paragraph  {d)(l).  Accordingly,  we  are 
proposing  a  technical  correction  to 
change  the  current  reference  to 
paragraph  (c)(1)  in  paragraph  (d)(2)(i)  to 
state"*  *  *  under  paragraph  (d)(1)  of 
this  section." 
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ni.  Research  To  Support  Case-Mix 
Refinements  to  the  IRF  PPS 

A.  Research  on  IRFs 

As  described  in  the  August  7,  2001 
final  rule,  we  contracted  with  the  RAND 
Corporation  (RAND)  to  analyze  IRF  data 
to  support  our  efforts  in  developing  the 
CMC  patient  classification  system  and 
the  IRF  PPS.  As  discussed  below,  we  are 
continuing  our  contract  with  RAND  to 
support  us  in  developing  refinements  to 
the  classification  and  PPS.  and  in 
developing  a  system  to  monitor  the 
effects  of  the  IRF  PPS.  In  addition, 
under  a  separate  contract,  we  are 
developing  and  defining  measures  to 
monitor  the  quality  of  care  and  services 
provided  to  Medicare  beneficiaries 
receiving  care  in  an  IRF. 

B.  RAND  Research  Background 

In  1995.  the  RAND  Corporation 
(RAND)  began  extensive  CMS- 
sponsored  research  to  assist  us  in 
developing  a  per-discharge  based 
inpatient  rehabilitation  PPS  model 
using  patient  classification  system 
known  as  Functional  Independence 
Measures-Functional  Related  Groups 
(FIM-FRGs)  using  1994  data.  Initial 
results  of  RAND's  earliest  research  were 
revealed  in  September  1997  and  are 
contained  in  two  reports  available 
through  the  National  Technical 
Information  Service  (NTIS).  The  reports 
are  entitled  "Classification  System  for 
Inpatient  Rehabilitation  Patients — A 
Review  and  Proposed  Revisions  to  the 
Functional  Independence  Measure- 
Function  Related  Groups."  NTIS  order 
number  PB98-105992INZ;  and 
"Prospective  Payment  System  for 
Inpatient  Rehabilitation."  NTIS  order 
number  PB98-106024INZ. 

In  sunmiarizing  these  reports,  RAND 
found  in  the  research  based  on  1994 
data  that,  with  limitations,  the  FIM- 
FRGs  were  effective  predictors  of 
resource  use  based  on  the  proxy 
measurement:  length  of  stay.  FRGs 
based  upon  FIM  motor  score,  cognitive 
scores,  and  age  remained  stable  over 
time.  Researchers  at  RAND  developed, 
examined,  and  evaluated  a  model 
payment  system  based  upon  FIM-FRG 
classifications  that  explains 
approximately  50  percent  of  patient 
costs  and  approximately  60  percent  to 
65  percent  of  the  costs  at  the  facility 
level.  Based  on  this  earlier  analysis, 
RAND  concluded  that  an  IRF  PPS  using 
this  model  is  feasible. 

In  July  1999,  we  contracted  with 
RAND  to  update  the  earlier  study.  The 
update  used  their  earlier  research  and 
included  an  analysis  of  FIM  data,  the 
FRGs.  and  the  model  rehabilitation  PPS 
using  more  recent  data  from  a  greater 


number  of  IRFs.  The  piupose  of 
updating  the  earlier  research  was  to 
develop  the  underlying  data  necessary 
to  support  the  Medicare  IRF  PPS  based 
on  case-mix  groups  for  the  proposed 
rule.  RAND  expanded  the  scope  of  their 
earlier  research  to  include  the 
examination  of  several  payment 
elements,  such  as  comorbidities, 
facility-level  adjustments,  and 
implementation  issues,  including 
evaluation  and  monitoring.  This 
research  was  used  in  our  development 
of  the  IRF  PPS.  RAND  issued  a  report 
on  its  research  which  can  be  found  on 
our  Web  site  at  http:cms.hhs.gov/ 
providers/irfpps/research.asp. 

C.  Continuing  Research 

RAND's  data  efforts  over  the  past  year 
were  concentrated  on  archiving  data 
from  the  first  phase  of  the  project, 
constructing  the  analytic  files  for 
monitoring  special  studies,  and 
preparing  for  post-IRF  data  that  will  be 
used  for  monitoring  and  for  refinement. 
RAND's  monitoring  effort  seeks  to 
measure  changes  in  IRF,  post-IRF,  and 
post-acute  care  after  implementation  of 
the  IRF  PPS.  The  refinement  effort 
necessitates  that  the  methods  used  to 
create  the  initial  set  of  CMGs  weights, 
and  facility  adjustments  be  applied  to 
more  recent  IRF  data. 

Section  125(b)  of  the  BBRA  provides 
that  the  Secretary  shall  conduct  a  study 
of  the  impact  on  utilization  and 
beneficiary  access  to  services  of  the 
implementation  of  the  IRF  prospective 
payment  system.  A  report  on  the  study 
must  be  submitted  to  the  Congress  not 
later  than  3  years  after  the  date  the  IRF 
prospective  payment  system  is  first 
implemented.  Accordingly,  to  continue 
RAND's  research,  data  from  other  health 
care  settings  are  needed  to  assess  the 
impact  on  utilization  and  beneficiary 
access  to  services  because  the  IRF  PPS 
can  have  an  impact  among  other  settings 
that  deliver  rehabilitative  services.  If  we 
only  analyzed  data  from  IRFs,  our 
assessment  of  utilization  and  access 
would  not  be  complete.  In  addition  to 
the  data  obtained  from  the  IRF  Medicare 
claims,  functional  measures  from  the 
IRF  PAI,  and  cost  reports,  other  data  are 
required  that  shows  the  utilization  and 
access  of  rehabilitative  services 
delivered  in  other  settings,  such  as 
skilled  nursing  facilities,  long-term  care 
facilities,  home  health  agencies,  and 
outpatient  rehabilitation  facilities. 
Analysis  of  these  data  may  show 
changes  in  utilization  of  inpatient 
rehabihtation  services  and  if  the  types 
or  severity  of  patients  treated  in  IRFs 
differs  significantly  from  the  data  used 
to  create  the  CMGs,  case-mix 
refinements  may  be  needed. 


In  the  next  phase  of  their  research, 
RAND  will  be  developing  and  testing 
possible  improvements  to  the  payment 
system  using  existing  data.  This  analysis 
will  focus  on  potential  improvements  to 
the  methods  used  to  establish  the  CMGs, 
facility  adjustments  (such  as  teaching, 
rural,  and  low-income  adjustments},  and 
comorbidities. 

In  constructing  the  CMGs  for  the  IRF 
PPS,  one  of  our  primary  goals  was  to 
create  payments  that  would  match 
payment  to  resource  use  as  closely  as 
possible.  It  is  important  to  continue  to 
examine  the  IRF  PPS  to  ensure  that  the 
system  remains  a  good  predictor  of 
resource  use  over  time.  Further,  more 
complete  data  will  be  available  in  which 
we  can  assess  the  reliability  and  validity 
of  the  IRF  PPS.  We  also  expect 
improvements  with  certain  data 
elements.  For  example,  prior  to 
implementation  of  the  IRF  PPS,  IRFs 
were  not  required  to  code  comorbidities. 
As  a  result  of  implementing  the  IRF 
PPS.  we  expect  that  IRFs  will  improve 
coding  comorbidities  because  they  may 
affect  their  payment  amount.  These 
improved  data  will  allow  us  to 
determine  the  effects  various  conditions 
have  on  the  cost  of  a  case. 

RAND  will  use  post-IRF  PPS  data 
when  it  becomes  available,  as  well  as 
existing  data  to  support  their  research. 
RAND  research  includes:  analyses  of 
methodological  improvements  in  the 
creation  of  CMGs.  methodological 
improvements  to  the  statistical 
approaches  used  to  derive  payment 
adjustments  and  characterizing  IRFs 
into  groups  based  on  their  case  mix.  As 
mentioned  in  Section  I  of  this  proposed 
rule,  ciurently,  RAND  does  not  have 
enough  post-IRF  PPS  data  to  analyze 
potential  modifications  to  the 
classification  and  payment  systems. 
Further,  we  will  need  a  sufficient 
amount  of  these  data  to  be  able  to 
determine  our  futm-e  refinements,  if  any 
are  needed.  Because  IRFs  began  to  be 
paid  under  the  IRF  PPS  based  on  their 
cost  report  start  date  that  occurred  on  or 
after  January  1.  2002.  sufficient  data  will 
not  be  available  for  those  facilities 
whose  cost  report  start  date  occurs  later 
in  the  calendar  year.  Therefore,  in  this 
proposed  rule,  we  are  not  proposing  to 
change  the  CMG  classification  system  or 
the  facility  level  and  case  level 
adjustments,  other  than  the  wage 
adjustment.  The  proposed  changes  for 
the  wage  adjustment  are  discussed  in 
detail  in  Section  VI  of  this  proposed 
rule. 

D.  Staff  Time  Measurement  Data 

As  described  in  the  August  7,  2001 
final  rule,  we  contracted  with  Aspen 
Systems  Corporation  (ASPEN)  to  collect 
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actual  resource  use  or  staff  time 
measiu«ment  (STM)  data  in  a  sample  of 
IRFs.  Data  were  collected  using  the 
MDS-PAC  patient  assessment 
instrument.  FIM  data  ware  collected  at 
the  same  time.  We  believe  that  these 
data  that  measure  actual  nursing  and 
therapy  time  spent  on  patient  care  may 
be  used  to  enhance  our  ability  to  refine 
the  CMGs. 

RAND  received  ASPEN's  analytical 
database  in  early  spring  2002.  After  a 
brief  period  of  working  with  the  data, 
RAND  discovered  that  their  study 
required  details  that  were  not  in  this 
sununary  database.  Specifically,  about 
half  of  the  cases  within  the  analytic 
database  had  data  for  Only  the  first  part 
of  the  patient's  stay.  RAND  needed  to 
have  data  on  how  staff  time  use  changed 
diuring  the  stay  and  the  analytic 
database  contained  only  the  averages  of 
the  observed  portions  of  the  patient's 
stay.  RAND  needed  data  on  patients 
during  the  second  part  of  thefr  stay. 

iln  late  July  2002,  RAND  received  the 
backup  data,  but  did  not  assess  it  imtil 
late  August  2002.  Further  technical 
questions  about  the  data  still  exist  and 
must  be  answered  before  the  modeling 
of  the  data  can  occur. 

El  Monitoring 

I A  greater  part  of  the  ongoing  work  to 
be  performed  by  RAND  is  an  analysis  to 
develop  a  potential  system  of  indicators 
to  monitor  the  impact  and  performance 
of  the  IRF  PPS.  As  part  of  their  analysis, 
RAND  vdll  case-mix  adjust  these 
measures  and  distinguish  between  those 
that  will  track  the  direct  impact  of  PPS 
on  IRFs  and  IRF  patients,  and  those  that 
vnll  track  changes  in  the  pool  of 
potential  IRF  patients.  We  anticipate 
that  RAND  will  develop  a  set  of  possible 
indicators  needed  to  monitor  the  IRF 
PPS,  develop  potential  access  to  care 
models  and  measures,  and  define  a 
possible  measure  of  outcomes. 

F,  Need  To  Develop  Quality  Indicators 
fditlRFs 

I  The  IRF-PAI  is  the  data  collection 
litstnmient  for  IRFs.  It  contains  a  blend 
of  FIM  items  and  proposed  quality  and 
medical  needs  questions.  These  quality 
and  medical  needs  questions  (which  are 
currently  collected  on  a  voluntary  basis) 
may  need  to  be  modified  to  encapsulate 
those  data  necessary  for  calculation  of  a 
quality  indicator.  One  of  the  primary 
tasks  of  the  RAND  contract  is  to  identify 
quality  indicators  pertinent  to  the 
inpatient  rehabilitation  setting  and 
determine  what  information  is 
necessary  to  calculate  those  quality 
indicators.  These  tasks  include 
reviewing  literature  and  other  sources 
for  existing  rehabilitation  quality 


indicators.  It  also  involves  identifjdng 
organizations  involved  in  measuring  or 
monitoring  quality  of  care  in  the 
inpatient  rehabilitation  setting.  RAND 
will  convene  a  technical  expert  panel  to 
identify  a  series  of  quality  indicators 
that  can  be  measured  using  the  IRF-PAI. 
In  addition,  quality  indicators  and  data 
elements  must  be  developed  for 
calculation  as  well  as  the  independent 
testing  of  the  developed  indicators. 

IV.  The  IRF  PPS  Patient  Assessment 
Process 

A.  Background 

On  August  7,  2001.  we  published  the 
IRF  PPS  final  rule  (66  FR  41316).  which 
described  how  the  IRF  would  use  the 
IRF  Patient  Assessment  Instrument 
(PAI)  to  assess  an  IRF  patient.  During 
the  fall  of  2001.  we  conducted  training 
on  the  IRF-PAI  assessment  process.  The 
training  was  held  in  the  cities  of 
Baltimore,  Maryland,  Chicago,  Illinois, 
San  Francisco,  California,  and  Atlanta. 
Georgia.  The  training  was  videotaped. 
During  the  training  sessions  we  stated 
that  any  IRF  could  obtain  the  videotapes 
free  of  charge.  In  addition,  we  stated  on 
the  CMS  IRF  PPS  website  that  any  IRF 
could  obtain  copies  of  the  videotapes. 
The  IRS— PAI  manual,  which  contains 
detailed  instructions  regarding  the 
completion  of  the  IRS-PAI,  is  also 
available  on  the  CMS  IRF  PPS  website. 

B.  Patient  Rights 

Section  412.608  specifies  that  prior  to 
performing  the  IRS-PAI  assessment,  the 
IRF  must  inform  the  patient  of  the  rights 
contained  in  this  section.  The  rights 
specified  in  §412.608  are  as  follows: 

(1)  The  right  to  be  informed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data; 

(2)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidential  and  secure; 

(3)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations; 

(4)  The  right  to  refuse  to  emswer 
patient  assessment  questions;  and 

(5)  The  right  to  see,  review,  and 
request  changes  on  his  or  her  patient 
assessment. 

In  addition  to  the  rights  specified  in 
§  412.608.  a  patient  has  privacy  rights 
under  the  Privacy  Act  of  1974  (5  U.S.C. 
§  552a{e)(3)),  and  45  CFR  5b.4(a)(3).  The 
Privacy  Act  and  45  CFR  5b.4(a)(3) 
require  that  an  individual  be  informed 
imder  what  authority,  and  for  what 
purpose,  individually  identifiable 
information  is  being  collected  by  a 


Federal  agency  and  maintained  in  a 
system  of  records.  In  order  to  ensure 
compliance  with  the  Privacy  Act  of 
1974,  and  45  CFR  5b.4(a)(3),  we  are 
proposing  that  prior  to  performing  the 
IRS-PAI  assessment  an  IRF  clinician 
must  give  to  each  Medicare  inpatient 
two  forms.  We  have  published  these 
forms  in  Appendix  B  of  this  proposed 
rule.  In  addition,  we  are  proposing  that 
the  form  entitled  "Privacy  Act 
Statement — Health  Care  Records"  is  a 
detailed  description  of  the  patient's 
privacy  rights  under  the  Privacy  Act  of 
1974.  Also,  we  are  proposing  that  the 
form  entitled  "Data  Collection 
Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities"  is 
the  simplified  plain  language 
description  of  the  Privacy  Act 
Statement — Health  Care  Records. 
Additionally,  we  are  proposing  that  by 
giving  both  of  these  forms  to  the  patient 
before  beginning  the  IRS-PAI 
assessment,  the  IRF  would  fulfill  the 
requirement  that  the  patient  be 
informed  of  the  five  rights  specified  in 
§412.608.  Accordingly  we  are 
proposing  to  amend  §  412.608  to  read  as 
follows: 

Patient's  rights  regarding  the 
collection  of  patient  assessment  data. 

(a)  Before  performing  an  assessment 
using  the  inpatient  rehabilitation  facility 
patient  assessment  instrument,  a 
clinician  of  the  inpatient  rehabilitation 
facility  must  give  a  Medicare  inpatient 
each  of  these  forms — 

(1)  The  form  entitled  "Privacy  Act 
Statement — Health  Care  Records;"  and 

(2)  The  simplified  plain  language 
description  of  the  Privacy  Act 
Statement — Health  Care  Records  which 
is  a  form  entitled  "Data  Collection 
Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities." 

fb)  The  inpatient  rehabilitation 
facility  must  document  in  the  Medicare 
inpatient's  clinical  record  that  the 
Medicare  inpatient  has  been  given  the 
documents  specified  in  paragraph  (a)  of 
this  section. 

(c)  The  Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities  is  the 
simplified  plain  language  description  of 
the  Privacy  Act  Statement — Health  Care 
Records. 

(d)  By  giving  the  Medicare  inpatient 
the  forms  specified  in  paragraph  (a)  of 
this  section  the  inpatient  rehabilitation 
facility  will  inform  the  Medicare  patient 
of— 

(1)  Their  privacy  rights  under  the 
Privacy  Act  of  1974  and  45  CFR 
5b.4(a)(3);  and 

(2)  The  following  rights: 
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(i)  The  right  to  be  informed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data; 

(ii)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidential  and  secure; 

(iii)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  piu-poses  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations; 

(iv)  The  right  to  refuse  to  answer 
patient  assessment  questions;  and 

(v)  The  right  to  see,  review,  and 
request  changes  on  his  or  her  patient 
assessment. 

(e)  The  patient  rights  specified  in  this 
section  are  in  addition  to  the  patient 
rights  specified  in  §482.13  of  this 
chapter. 

It  should  be  noted  that  when  the  IRF 
clinician  gives  the  patient  the  forms 
entitled  "Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities"  and  the 
"Privacy  Act  Statement — Health  Care 
Records"  prior  to  performing  an 
assessment,  these  forms  do  not  satisfy 
the  privacy  provisions  contained  in  the 
HIPAA  Privacy  Rule  {65  FR  82462  as 
modified  by  67  FR  53182).  For  example, 
these  forms  do  not  meet  the  privacy 
notice  requirements  of  the  HIPAA 
Privacy  Rule  (see  45  CFR  §  164.520). 
Health  plans  and  health  care  providers 
must  meet  the  notice  requirements  of 
the  HIPAA  Privacy  Rule  by  giving  a 
Notice  of  Privacy  Practices  to  their 
patients.  The  Notice  of  Privacy  Practices 
describes  a  health  plan  or  health  care 
provider's  uses  and  disclosures  of 
protected  health  information  and  the 
individual  rights  that  patients  have  with 
respect  to  their  protected  health 
information. 

C.  When  the  IRF-PAI  Must  Be 
Completed 

According  to  §  412.606(b),  an  IRF 
must  use  the  IRF-PAI  to  assess 
Medicare  Part  A  fee-for-service 
inpatients.  According  to 
§412.610(c){l)(i)(A),  the  admission 
assessment  covers  the  first  3  calendar 
days  of  the  inpatient's  ciurent  IRF 
Medicare  Part  A  fee-for-service 
hospitalization.  According  to 
§412.610(c)(l)(i)(B),  the  admission 
assessment  reference  date  is  the  third 
day  of  the  3-day  admission  assessment 
time  period.  Section  412.610(c)(l)(i)(C) 
specifies  diat  the  IRF-PAI  for  the 
admission  assessment  "Must  be 
completed  on  the  calendar  day  that 
follows  the  admission  assessment 
reference  day." 

•  We  are  concerned  IRFs  believe 
§412.610(c)(l)(i)(C)  means  that  they 


may  not  start  to  record  data  on  the  IRF- 
PAI  before  the  calendar  day  that  follows 
the  admission  assessment  reference  day, 
which  is  not  our  intent.  The 
"completion  requirement"  of  the  IRF- 
PAI  means  when  the  IRF's  staff  must 
have  finished  recording  on  the  IRF-PAI 
the  assessment  data  that  the  IRF's 
clinical  staff  obtained  during  an 
assessment  of  the  inpatient  that  was 
performed  during  the  admission 
assessment  time  period.  In  other  words, 
the  date  when  the  IRF-PAI  must  be 
completed  is  a  deadline  date  when  the 
process  of  recording  data  on  the  IRF- 
PAI  must  be  finished.  The  IRF's  staff  is 
permitted  to  enter  assessment  data  on 
the  IRF-PAI  prior  to  the  deadline  date. 

How  data  are  recorded  on  the  IRF- 
PAI  is  specified  in  the  IRF-PAI  item-by- 
item  guide,  which  is  entitled  the  "IRF- 
PAI  Training  Manual  Revised  01/16/ 
02."  The  instructions  contained  in  the 
IRF-PAI  item-by-item  guide  are,  when 
possible,  very  similar  to  the  rules  for 
coding  the  patient  assessment 
instrument  that  we  used  as  the  model 
for  the  IRF-PAI.  The  model  for  the  IRF- 
PAI  was  the  patient  assessment 
instnmient  published  by  Uniform  Data 
System  for  Medical  Rehabilitation 
(UDSmr).  The  UDSmr  rules  for  coding 
their  assessment  instrument  specified 
that  an  item's  score  should  reflect  the 
inpatient's  lowest  level  of  functioning. 
Consequently,  in  order  to  be  consistent 
with  how  an  inpatient's  functional 
performance  was  scored  on  the  UDSmr 
patient  assessment  instnunent,  the  IRF- 
PAI  item-by-item  guide  likewise 
specifies  that  a  patient's  assessment 
must  indicate  the  patient's  lowest  level 
of  functioning. 

During  the  admission  assessment,  an 
IRF  clinician  records  different  types  of 
data  on  the  IRF-PAI.  We  believe  that  the 
sources  of  the  data  recorded  in  the 
categories  of  the  IRF-PAI  entitled 
"Identification  Information," 
"Admission  Information,"  and  "Payer 
Information"  makes  these  data  easy  and 
quick  to  obtain  and  record.  For  these 
categories  of  data  the  source  of  the  data 
may  be  the  patient,  the  patient's  medical 
record,  other  patient  documents,  the 
patient's  family,  or  a  person  that  has 
personal  knowledge  of  the  patient.  In 
contrast,  in  order  to  complete  the  data 
for  the  IRF-PAI  categories  entitled 
"Function  Modifiers"  and  "FIM™ 
Instrument,"  the  clinician  observes  the 
patient's  functional  performance  over 
the  admission  assessment  time  period, 
and  makes  clinical  judgments  regarding 
the  patient's  performance. 
Consequently,  due  to  how  the  data  for 
the  Function  Modifiers  and  FIM"^ 
categories  are  obtained,  we  believe  it  is 
the  time  span  that  it  takes  to  assess  the 


patient's  functional  performance  that 
will  usually  determine  how  long  it  takes 
to  complete  the  admission  assessment. 

Page  in-3  of  the  IRF-PAI  manual 
states  that  when  determining  the  level 
of  the  patient's  functionjd  performance 
the  clinician  is  to  "record  the  lowest 
(most  dependent)  score."  We  believe 
that  in  the  time  span  between  the 
patient's  admission  to  and  discharge 
from  the  IRF,  the  patient's  functional 
performance  improves.  We  believe  that 
on  the  patient's  admission  day  and  the 
next  few  days  a  patient's  functional 
performance  is  poor  in  comparison  to 
functional  performance  on  subsequent 
days  of  the  patient's  current  IRF 
hospitalization.  Therefore,  during  the 
part  of  the  admission  assessment  that  is 
the  first  or  second  day  of  the  patient's 
current  IRF  hospitalization,  we  believe 
that  a  patient's  functional  performance 
will  usually  be  scored  as  indicating  the 
most  dependence. 

As  stated  previously,  the  IRF's 
clinical  staff  is  permitted  to  record 
assessment  data  on  the  IRF-PAI  at  any 
time  diu-ing  the  admission  assessment 
process.  Also,  as  stated  previously,  we 
believe  it  is  the  scoring  of  the  patient's 
functional  performance  that  will 
determine  how  long  it  takes  to  complete 
the  admission  assessment.  The 
combination  of:  (1)  Being  able  to  record 
assessment  data  at  any  time  during  the 
admission  assessment,  (2)  the 
requirement  that  the  lowest  level  of 
functional  performance  be  recorded, 
and  (3)  that  the  lowest  level  of 
functional  performance  will  usually 
occiu"  on  the  first  or  second  day  of  the 
admission  assessment,  makes  it  possible 
to  finish  obtaining  and  recording  all  the 
assessment  data  before  the  day  that 
follows  the  admission  assessment 
reference  date.  However,  in  accordance 
with  §412.610(c){l)(i)(C),  an  IRF  has 
until  the  day  following  the  admission 
assessment  reference  day  to  complete 
the  IRF-PAI. 

In  order  to  clarify  that 
§412.610(c)(l)(i)(C)  does  not  prohibit 
the  IRF  fi-om  recording  any  or  all  of  the 
data  on  the  IRF-PAI  before  the  day  that 
follows  the  admission  assessment 
reference  day,  we  are  proposing  to 
amend  §412. 610(c)(l)(i)(C)  to  read  as 
follows:  Must  be  completed  by  the 
calendar  day  that  follows  the  admission 
assessment  reference  day. 

D.  Transmission  of  IRF-PAI  Data 

As  specified  in  §  412.606(b),  "Patient 
assessment  instrument,"  an  IRF  must 
use  the  IRF-PAI  to  assess  Medicare  Part 
A  fee-for-service  inpatients.  There  are 
nine  categories  of  IRF-PAI  assessment 
data.  The  nine  categories  are  entitled 
"identification  information,  admission 
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information,  payer  information,  medical 
information,  medical  needs,  function 
modifiers,  the  FIM"^  instrument, 
discharge  information,  and  quality 
indicators".  The  data  from  some  of  these 
categories  are  used  to  classify  a  patient 
into  a  CMC  It  is  the  CMC  classification 
code,  not  the  IRF-PAI  raw  data  itself, 
that  is  part  of  the  claim  data  the  IRF 
submits  to  its  FI  when  the  IRF  submits 
data  in  order  to  be  paid  for  the  services 
it  furnished  to  the  inpatient.  We  believe 
that  an  IRF's  cliniccil  staff  will  initially 
use  the  paper  version  of  the  IRF-PAI  to 
record  its  assessment  data.  Then,  in 
accordance  vdth  §  412.610(d),  the  IRF 
would  use  the  data  that  it  recorded  on 
the  paper  version  of  the  IRF-PAI  to 
enter  the  IRF-PAI  data  into  an 
electronic  version  of  the  docimient.  The 
electronic  version  of  the  IRF-PAI  uses 
the  patient  assessment  data  to  classify  a 
patient  into  a  CMC.  Under  the  IRF  PPS, 
it  is  the  CMC  payment  code,  along  with 
other  information  that  the  IRF  submits 
to  the  fiscal  intermediary  (FI),  that  will 
determine  the  payment  the  IRF  receives 
for  the  services  the  IRF  furnished  to  a 
Medicare  Part  A  fee-for-service 
beneficiary. 

Section  412.614,  "Transmission  of 
patient  assessment  data,"  specifies  that 
an  IRF  must  transmit  to  us  the  IRF-PAI 
assessment  data  for  each  Medicare  Part 
A  fee-for-service  inpatient.  It  is  the 
electronic  version  of  the  IRF-PAI  that 
enables  an  IRF  to  transmit  the  IRF-PAI 
data  to  us.  We  require  that  IRFs  transmit 
IRF-PAI  data  so  that  we  have  the  IRF- 
PAI  data  that  are  associated  with  the 
CMC  payment  code  that  the  IRF 
submitted  to  its  FI. 

In  most  cases  an  IRF  will  submit 
claims  data,  including  the  patient's 
CMC,  to  the  FI  in  order  to  be  paid  for 
the  services  it  furnished  to  a  Medicare 
Part  A  fee-for-service  inpatient. 
However,  there  are  situations  when  the 
IRF  would  submit  claim  data  to  its  FI, 
but  the  submission  of  the  claim  data  is 
not  for  the  purpose  of  being  paid  for  any 
of  the  services  the  IRF  furnished  to  a 
Medicare  Part  A  fee-for-service 
inpatient. 

In  these  situations.  Medicare 
operational  procedures  that  were  in 
effect  before  implementation  of  the  IRF 
PPS  requires  an  IRF  to  send  claim  data 
to  the  FI.  The  plumose  of  the  IRF 
sending  claim  data  to  the  FI  in  these 
situations  is  to  enable  Medicare  to 
monitor  a  beneficiary's  period  of 
entitlement.  For  instance,  an  IRF  must 
still  send  the  FI  claim  data  even  if  the 
inpatient's  non-Medicare  primary  payer 
paid  for  all  of  the  IRF  services  the  IRF 
furnished  to  the  Medicare  Part  A  fee-for- 
sendce  inpatient.  Another  instance 
when  the  IRF  must  still  send  the  FI 


claim  data  is  when  any  of  the  services 
that  an  inpatient's  non-Medicare 
primary  payer  did  not  pay  for  also  do 
not  qualify  for  payment  imd^r  the  IRF 
PPS. 

We  want  to  relieve  the  IRF  of  the 
burden  of  transmitting  IRF-PAI  data  to 
us  when  the  IRF  is  not  requesting  that 
Medicare  pay  for  any  of  the  services  the 
IRF  furnished  to  a  Medicare  Part  A  fee- 
for-service  inpatient.  Accordingly,  we 
are  proposing  to  amend  §412.614  by 
specifying  that  §  412.614(a)  is  a  general 
rule  that  would  read  as  follows: 

(a)  Data  format.  General  rule.  The 
inpatient  rehabilitation  facility  must 
encode  and  transmit  data  for  each 
Medicare  Part  A  fee-for-service 
inpatient — 

We  are  also  proposing  to  further 
amend  §  412.614  by  adding  a  new 
§  412.614(a)(3),  which  woxdd  relieve  the 
IRF  of  the  burden  of  having  to  transmit 
the  IRF-PAI  data  for  a  Medicare  Part  A 
fee-for-service  inpatient  when  Medicare 
will  not  be  paying  the  IRF  for  any  of  the 
services  the  IRF  furnished  to  that 
inpatient.  New  §  412.614(a)(3)  would 
read  as  follows: 

Exception  to  the  general  rule.  When 
the  inpatient  rehabilitation  facility  does 
not  submit  claim  data  to  Medicare  in 
order  to  be  paid  for  any  of  the  services 
it  furnished  to  a  Medicare  Part  A  fee-for- 
service  inpatient,  the  inpatient 
rehabilitation  facility  is  not  reifuired  to, 
but  may,  transmit  to  Medicare  the 
inpatient  rehabilitation  facility  patient 
assessment  data  associated  with  the 
services  furnished  to  that  same 
Medicare  Part  A  fee-for-service 
inpatient. 

E.  Proposed  Revision  of  the  Definition  of 
Discharge 

According  to  §412.602,  a  discharge 
has  occiured  when  the  patient  has  been 
formally  released  from  the  hospital,  or 
has  died  in  the  hospital,  or  when  the 
patient  stops  receiving  Medicare- 
covered  Part  A  inpatient  rehabilitation 
services.  Our  intent  in  specifying  this 
definition  of  when  a  discharge  has 
occvured  under  the  IRF  PPS  was  to  try 
to  ensiu-e  that  Medicare  paid  an  IRF 
only  for  furnishing  an  IRF  level  of 
services  to  the  Medicare  Part  A  fee-for- 
service  inpatient.  However,  in  contrast 
to  when  a  patient  is  formally  released 
from  the  IRF  or  dies,  the  time  when  a 
patient  stops  receiving  Medicare- 
covered  Part  A  ERF  services  may  be 
subject  to  different  interpretations 
resulting  in  different  determinations  of 
when  a  discharge  has  occurred.  The 
result  of  different  determinations  of 
when  a  discharge  has  occurred  is 
inconsistency  in  determining  the 
discharge  date.  This  inconsistency 


could  result  in  different  IRFs  furnishing 
the  same  services  for  the  same  period  of 
time,  but  being  paid  differently,  because 
the  discharge  date  determines  a 
patient's  length-of-stay,  and  the 
patient's  length-of-stay  is  one  of  the 
factors  that  determines  the  amount  of 
the  CMC  payment.  For  example, 
according  to  §  412.624(f),  a  patient's 
length-of-stay  as  determined  by  the 
inpatient's  discharge  date  may  affect  the 
amoimt  of  the  IRF's  CMC  payment 
when  a  patient  is  transferred  bom  an 
IRF  to  another  site  of  care. 

In  addition,  there  may  be  cases  when 
an  IRF  believes  an  inpatient  no  longer 
has  a  medical  need  for  Medicare- 
covered  Part  A  inpatient  rehabilitation 
services,  but  the  IRF  believes  that  the 
iijpatient  has  a  medical  need  for  a  SNF 
level  of  services.  However,  due  to 
circiunstances  beyond  the  IRF's  control, 
the  IRF  is  unable  to  formally  release  the 
patient,  because  the  IRF  cannot  place 
the  patient  in  a  SNF  setting.  In  that 
situation,  according  to  section 
1861(vMl)(G)(i)  of  the  Act  and 
§  424.13(b),  a  physician  may  certify  or 
recertify  that  the  patient  needs  to 
continue  to  be  hospitalized  in  the  IRF. 
The  effect  of  the  physician's 
certification  or  recertification  is  that 
under  Medicare  the  patient  is  not 
considered  discharged  until  the  patient 
is  formally  released  from  the  IRF. 

In  consideration  of  what  can  occur 
when  discharge  is  defined  as  being 
when  the  inpatient  stops  receiving 
Medicare-covered  Part  A  inpatient 
rehabilitation  services,  we  are  proposing 
to  amnnd  §412.602  by  revising  the 
definition  of  "discharge"  by  removing 
the  phrase  "(2)  The  patient  stops 
receiving  Medicare-covered  Part  A 
inpatient  rehabilitation  services,  imless 
the  patient  qualifies  for  continued 
hospitalization  imder  §424. 13(b)  of  this 
chapter;  or".  The  proposed  revised 
definition  would  read  as  follows: 

Discharge.  A  Medicare  patient  in  an 
inpatient  rehabilitation  facility  is 
considered  discharged  when — 

(1)  The  patient  is  formally  released 
from  the  inpatient  rehabilitation  facility; 
or 

(2)  The  patient  dies  in  the  inpatient 
rehabilitation  facility. 

F.  Waiver  of  the  Penalty  for 
Transmitting  the  IRF-PAI  Data  Late 

Section  412.614(c)  "Transmission 
dates"  states  that  the  admission  and 
discharge  assessment  data  must  be 
transmitted  together.  The  discharge 
assessment  is  completed  after  the 
admission  assessment  has  been 
completed.  Therefore,  the  date  when  the 
IRF-PAI  data  must  be  transmitted  is 
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determined  by  when  the  IRF-PAI 
discharge  assessment  is  completed. 

After  the  discharge  assessment  has 
been  completed,  §  412.610(d)  "Encoding 
dates"  specifies  that  the  data  must  be 
entered  into  the  electronic  version  of  the 
IRF-PAI.  a  process  which  §  412.602 
defines  as  encoding  the  data.  As 
specified  in  §  412.610(d)  the  IRF  has  7 
calendar  days  to  encode  the  discharge 
assessment.  In  order  for  the  IRF-PAI 


data  not  to  be  considered  as  having  been 
transmitted  late,  §  412.614(d)(2) 
specifies  that  the  IRF-PAI  data  must  be 
transmitted  to  us  no  later  than  10 
calendar  days  firom  the  date  specified  in 
§  412.614(c).  The  date  specified  in 
§  412.614(c)  is  the  7th  calendar  day  of 
the  applicable  encoding  time  period 
specified  in  §  412.610(d).  The  7th 
calendar  day  of  the  applicable  encoding 
date  specified  in  §  412.610(d)  is  the  end 


of  the  discharge  assessment  encoding 
time  period  because  none  of  the  data 
can  be  transmitted  imtil  the  discharge 
assessment  has  been  encoded.  The 
following  example,  which  is  very 
similar  to  the  Chart  3  on  page  41332  of 
the  August  7,  2001  final  rule  (66  FR 
41316),  is  intended  to  clarify  when  CMS 
will  determine  that  the  BRF-PAI  data 
was  transmitted  late. 


Chart  2.—  Example  of  Applying  the  Patient  Assessment  Instrument  Discharge  Assessment  and 

Transmission  Dates 


t 

Assessment  Type 

Discharge 
date 

Assessment 

reference 

date 

IRF-PAI 

completed 

by 

IRF-PAI  en- 
coded by 

IRF-PAI 
data  trans- 
mitted by 

Date  when 
IRF-PAI 
data  trans- 
mission is 
late 

Discharge  Assessment  .? 

10/16A)3 

10/16/03 

10/20/03 

10/26/03 

11/01/03 

11/12/03* 

•Orany  day  after  11/12/03. 

If  IRF-PAI  data  are  transmitted  later 
than  10  calendar  days  from  the 
transmission  date  specified  in 
§  412.614(c),  §  412.614(d)(2)  specifies 
that  we  will  assess  a  penalty  by 
deducting  25  percent  from  the  CMC 
payment  that  is  associated  with  the  IRF- 
PAI  data  that  were  transmitted  late. 
However,  we  believe  that  an  IRF  may 
encounter  an  extraordinary  situation, 
which  is  beyond  its  control,  and  that 
extraordinary  situation  could  render  the 
IRF  imable  to  comply  with  §  412.614(c). 
The  IRF  must  fully  describe  in  the 
appropriate  inpatient's  clinical  record, 
or  by  use  of  another  dociunentation 
method  as  selected  by  the  IRF,  the 
extraordinary  situation  which  the  IRF 
encountered  that  resulted  in  the  IRF 
being  unable  to  comply  with 
§  412.614(c).  Although  an  IRF  may 
believe  that  the  facility  has  encountered 
an  extraordinary  situation,  the  IRF's 
belief  does  not  mean  that  CMS  is 
obligated  to  also  automatically 
determine  that  the  situation  was  of  an 
extraordinary  nature.  CMS  has  the 
discretion  to  determine  whether  the 
situation  described  by  the  IRF  is 
extraordinary. 

The  extraordinary  situation  may  be, 
but  does  not  have  to  be,  due  to  the 
occurrence  of  an  unusual  event. 
Examples  of  unusual  events  include,  but 
are  not  limited  to,  fire,  flood, 
earthquake,  or  other  similar  incidents 
that  inflict  extensive  damage  to  an  IRF. 
Another  example  of  an  extraordinary 
situation  is  the  inability  of  an  IRF  to 
transmit  any  IRF-PAI  data  for  an 
extended  time  period,  because  during 
that  entire  time  period  there  was  a 
problem  with  the  data  transmission 
system  that  was  beyond  the  control  of 


the  IRF.  An  example  of  a  data 
transmission  system  problem  that  is 
beyond  the  control  of  the  IRF  is  the 
inability  of  an  IRF  to  transmit  its  IRF- 
PAI  data  because  the  computer  used  by 
CMS  to  receive  and  process  the  data  is 
malfunctioning.  A  further  example  of  a 
data  transmission  system  problem  that 
is  beyond  the  control  of  the  IRF  is  the 
existence  of  a  flaw  in  the  software  that 
was  distril^uted  by  CMS  to  IRFs,  or  a 
flaw  in  the  software  specifications  made 
available  by  CMS  to  vendors  that 
prevent  the  IRF  from  transmitting  its 
IRF-PAI  data.  In  addition,  an 
extraordinary  situation  may  include  a 
situation  in  which  a  facility  has 
correctly  followed  CMS  policies  and 
procedures  in  order  to  be  classified  as 
an  IRF  and  obtain  an  IRF  provider 
njunber,  but  has  experienced  a  delay  in 
attaining  an  IRF  provider  number.  In 
light  of  these  possibilities,  we  are 
proposing  a  new  §41 2.614(e)  to  read  as 
follows:  "Exemption  to  being  assessed  a 
penalty  for  transmitting  the  IRF-PAI 
data  late."  CMS  may  waive  the  penalty 
specified  in  paragraph  (d)  of  this  section 
when,  due  to  an  extraordinary  situation 
that  is  beyond  the  control  of  an 
inpatient  rehabilitation  facility,  the 
inpatient  rehabilitation  facility  is  luiable 
to  transmit  the  patient  assessment  data 
in  accordance  with  paragraph  (c)  of  this 
section.  Only  CMS  can  determine  if  a 
situation  encoimtered  by  an  inpatient 
rehabilitation  facility  is  extraordinary 
and  qualifies  as  a  situation  for  waiver  of 
the  penalty  specified  in  paragraph  (d)(2) 
of  this  section.  An  extraordinary 
situation  may  be  due  to,  but  is  not 
limited  to,  fires,  floods,  earthquakes,  or 
similar  unusual  events  that  inflict 
extensive  damage  to  an  inpatient 


rehabilitation  facility.  An  extraordinary 
situation  may  be  one  that  produces  a 
data  transmission  problem  that  is 
beyond  the  control  of  the  inpatient 
rehabilitation  facility,  as  well  as  other 
situations  determined  by  CMS  to  be 
beyond  the  control  of  the  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  must  be  fully  documented  by 
the  inpatient  rehabilitation  facility." 

G.  General  Information  Regarding  the 
IRF-PAI  Assessment  Process 

We  have  received  many  questions 
regarding  the  IRF-PAI  assessment 
process  policies.  We  have  posted  the 
answers  to  most  of  these  questions  on 
the  IRF  PPS  website. 

1.  The  IRF  PPS  Website  Address 

The  current  internet  address  for  the 
IRF  PPS  website  is  http:// 
www.  cms.  hhs.gov/providers/irfpps/. 
Due  to  changes  in  CMS  internet  policies 
during  2002,  the  current  website 
address  is  different  from  the  one  we 
published  in  the  August  7,  2001  final 
rule. 

2  ►Exceptions  to  the  IRF-PAI  Admission 
and  Discharge  Assessment  Time  Period 
General  Rules 

Section  412.610(c)(l)(i)  states  the 
general  rule  that  the  time  span  covered 
during  the  admission  assessment  is 
calendar  days  1  through  3  of  the 
patient's  current  Medicare  Part  A  fee- 
for-service  IRF  hospitalization.  Section 
412.610(c)(2)(i)  states  the  general  rule 
that  the  discharge  assessment  time 
period  is  a  span  of  time  that  covers  3 
calendar  days,  which  includes  the 
inpatient's  discharge  date,  which  is  the 
same  date  as  the*  discharge  assessment 
reference  date,  and  the  2  calendar  days 


before  the  discharge  date.  We  want  to 
remind  IRFs  that,  as  specified  in 
§412.610(c)(l){ii)and 
§  412.610(c)(2)(iii),  we  may  use  the  IRF- 
PAI  item-by-item  guide  and  other 
instructions  to  identify  items  that  have 
a  different  admission  or  discharge 
assessment  time  period.  We  may  specify 
different  admission  and  discharge 
assessment  time  periods  in  order  to 
capture  patient  information  for  pa)anent 
and  quality  of  care  monitoring 
objectives  appropriately. 

V.  Patient  Classification  System  for  the 
IRF  PPS 

As  previously  stated,  in  this  proposed 
rule  we  are  proposing  lo  use  the  same 
case-mix  classification  system  that  was 
set  forth  in  the  August  7,  2001  final  rule. 
It  is  oiu  intention  to  pursue  the 
development  of  possible  refinements  to 
the  case-mix  classification  system  that 
will  continue  to  improve  the  ability  of 
the  PPS  to  acciuately  pay  IRFs.  We  have 
awarded  a  contract  to  the  RAND 
Corporation  (RAND)  to  conduct 
additional  research  that  will,  in  the 
initial  stages,  provide  us  with  the  data 
necessary  to  address  the  feasibility  of 
developing  and  proposing  refinements. 
When  the  study  has  been  completed,  we 
plan  to  review  various  approaches  so 
that  we  can  propose  an  appropriate 
methodology  to  develop  and  apply 
refinements.  Any  specific  refinement 
proposal  resulting  from  this  research 
will  be  published  in  the  Federal 
Register. 

Table  1,  Proposed  Relative  Weights  foi" 
Case-Mix  Groups  (CMGs).  presents  the 
proposed  CMGs,  comorbidity  tiers,  and 
corresponding  Federal  relative  weights. 
We  also  present  the  average  length  of 
stay  for  each  CMC.  As  we  discussed  in 
the  August  7,  2001  final  rule  (66  FR 
41353),  the  average  length  of  stay  for 
each  CMC,  along  with  the  discharge 
destination,  is  used  to  determine  when 
an  IRF  discharge  meets  the  definition  of 
a  transfer,  which  results  in  a  per  diem 
case  level  adjustment  (66  FR  41354). 
Because  these  data  elements  are  not 
-  changing  as  a  result  of  this  proposed 
rule.  Table  1  is  identical  to  Table  1  that 
was  published  in  the  August  7,  2001 
final  rule  (66  FR  41394  through  41396). 
The  proposed  relative  weights  reflect 
the  inclusion  of  cases  with  an 
interruption  of  stay  (patient  retxuns  on 
day  of  discharge  or  either  of  the  next  2 
days).  The  methodology  we  used  to 
construct  the  data  elements  in  Table  1 
is  described  in  detail  in  the  August  7, 
2001  final  rule  (66  FR  41350  through 
41353). 


VI.  Proposed  Fiscal  Year  2004  Federal 
Prospective  Payment  Rates 

A.  Expiration  of  the  IRF  PPS  Transition 
Period 

The  transition  period  provision  under 
section  1886(j)(l)  of  the  Act  and 
§  412.626  of  the  reg\ilations  expired  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2002  (FY  2003  and 
beyond).  Accordingly,  the  payment  for 
discharges  diuing  FY  2004  will  be  based 
entirely  on  the  proposed  adjusted  FY 
2004  IRF  Federal  PPS  rates. 

B.  Description  of  the  IRF  Standardized 
Payment  Amount 

In  the  August  7,  2001  final  rule,  we 
established  a  standard  payment  amoimt 
referred  to  as  the  budget  neutral 
conversion  factor  under  §  412.624(c).  In 
accordance  with  the  methodology 
described  in  §412.624(c)(3)(i),  the 
budget  neutral  conversion  factor  for  FY 
2002,  as  published  in  the  August  7, 
2001  final  rule,  was  $11,838.00.  Under 
§  412.624(c){3)(i),  this  amount  reflects, 
as  appropriate,  any  adjustments  for 
outlier  payments,  budget  neutrality,  and 
coding  and  classification  changes  as 
described  in  §  412.624(d). 

The  budget  neutral  conversion  factor 
is  a  standardized  payment  amount  and 
the  amount  reflects  the  budget 
neutrality  adjustment  for  FY  2002,  as 
described  in  §412. 624(d)(2).  The  statute 
requires  a  budget  neutrality  adjustment 
only  for  fiscal  years  2001  and  2002. 
Accordingly,  we  believe  it  is  more 
consistent  with  the  statute  to  refer  to  the 
standardized  payment  as  the 
standardized  payment  conversion 
factor,  rather  than  refer  to  it  as  a  budget 
neutral  conversion  factor.  Thus,  after 
careful  consideration,  we  are  proposing 
ta  change  all  references  to  the  budget 
neutral  conversion  factor  in 
§§  412.624(c)  and  412.624(d)  to  the 
"standard  payment  conversion  factor." 
We  believe  that  the  standard  payment 
conversion  factor  better  describes  the 
standardized  payment  amount 
especially  in  those  fiscal  years  where  a 
budget  neutrality  adjustment  is  not 
made. 

Thus,  under  §412.624(c)(3)(i),  the 
standard  payment  conversion  factor  for 
FY  2002  of  $11,838.00  reflected  the 
budget  neutrality  adjustment  described 
in  §  412.624(d)(2).  Undercurrent 
revised  §412.624(c)(3)(ii),  we  updated 
the  FY  2002  standard  payment 
conversion  factor  ($11,838.00)  to  FY 
2003  by  applying  an  increase  factor  (the 
IRF  market  beisket  index)  of  3.0  percent, 
as  described  in  the  August  1,  2002 
update  notice  (67  FR  49931).  This 
yielded  the  FY  2003  standard  payment 
conversion  factor  of  $12,193.00  that  was 


published  in  the  August  1 ,  2002  update 
notice  (67  FR  49931).  The  FY  2003 
standard  payment  conversion  factor  will 
be  the  basis  of  the  updated  FY  2004 
standard  payment  conversion  factor  that 
will  also  reflect  the  adjustments 
described  below. 

C.  Proposed  Adjustments  To  Determine 
the  Proposed  FY  2004  Standard 
Payment  Conversion  Factor 

1.  IRF  Market  Basket  Index 

Section  1886(j)(3)(C)  of  the  Act 
requires  the  Secretary  to  establish  an 
increase  factor  that  reflects  changes  over 
time  in  the  prices  of  an  appropriate  mix 
of  goods  and  services  included  in  IRF 
services  paid  for  under  the  IRF  PPS, 
which  is  referred  to  as  the  IRF  market 
basket  index.  Accordingly,  in  updating 
the  FY  2004  payment  rates  set  forth  in 
this  proposed  rule,  we  propose  to  apply 
an  appropriate  increase  factor,  that  is 
equal  to  the  IRF  market  basket,  to  the  FY 
2003  IRF  standardized  payment  amount. 

Begiiming  with  the  implementation  of 
the  IRF  PPS  in  FY  2002  and  with  the  FY 
2003  IRF  PPS  update,  the  1992-based 
excluded  hospital  with  capital  market 
basket  has  been  used  to  determine  the 
IRF  market  basket  factor  for  updating 
payments  to  rehabilitation  facilities.  The 
1992-based  market  basket  reflected  the 
distribution  of  costs  in  1992  for 
Medicare-participating  freestanding 
rehabilitation,  long-term  care, 
psychiatric,  cancer,  and  children's 
hospitals.  This  information  was  derived 
from  the  1992  Medicare  cost  reports.  A 
full  discussion  of  the  methodology  and 
data  sources  used  to  construct  the  1992- 
based  excluded  hospital  vdth  capital 
market  basket  is  available  in  Appendix 
D  of  the  IRF  PPS  August  7.  2001  final 
rule  Federal  Register  (66  FR  41427). 

In  this  proposed  rule,  we  propose  to 
revise  and  rebase  the  excluded  hospital 
with  capital  market  basket  to  a  1997 
base  year.  We  believe  that  proposing  to 
use  1997  data,  rather  than  1992  data,  to 
construct  the  IRF  market  basket  will 
allow  us  to  more  appropriately  estimate 
increases  in  the  costs  of  IRF  goods  and 
services  from  year  to  year. 

The  operating  portion  of  the  1997- 
based  excluded  hospital  with  capital 
market  basket  is  derived  from  the  1997- 
based  excluded  hospital  market  basket. 
The  methodology  used  to  develop  the 
excluded  hospital  market  basket 
operating  portion  was  described  in  the 
August  1,  2002  Federal  Register  (67  FR 
50042-50044).  In  brief,  th^  operating 
cost  category  weights  in  the  1997-based 
excluded  market  basket  added  to  100.0. 
These  weights  were  determined  ftoni 
the  Medicare  cost  reports,  the  1997 
Business  Expenditure  Survey  from  the 
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Bureau  of  the  Census,  and  the  1997 
Annual  Input-Output  data  from  the 
Bureau  of  Economic  Analysis.  In  using 
the  1997  data,  we  made  two 
methodological  revisions  to  the  1997- 
based  excluded  hospital  market  basket: 
(1)  Changing  the  wage  and  benefit  price 
proxies  to  use  the  Employment  Cost 
Index  (ECI)  wage  and  benefit  data  for 
hospital  workers,  and  (2)  adding  a  cost 
category  for  blood  and  blood  products. 

Previously  we  used  a  combination  of 
several  ECIs,  a  great  part  of  which  are 
listed  in  the  1992-based  index  such  as 
the  hospital,  professional,  and  technical 
workers  ECIs.  However,  the  ECI  for 
hospital  workers  better  represents  the 
movement  of  hospital  wages,  salaries, 
and  benefits  and  it  is  more  reflective  of 
ciurent  labor  market  conditions.  For  the 
1992-based  market  baskets  we  were 
unable  to  find  an  adequate  data  source 
for  the  blood  cost  category.  For  the 
1997-based  excluded  hospital  market 
basket,  we  were  able  to  obtain  this  data 
from  Medicare  cost  reports.  As 
discussed  in  the  IPPS  August  1,  2002 
final  rule  (67  FR  50035],  BIPA  required 
that  we  adequately  reflect  the  price  of 
blood  and  blood  products  in  the 
hospital  market  basket  when  it  was 


rebased  and  revised,  which  was  done 
for  the  FY  2003  IPPS  payment  rates. 

We  believe  this  revision  is  also 
appropriate  for  the  excluded  hospital 
with  capital  market  basket  because  it 
results  in  a  more  precise  measiu«  of  the 
cost  category  for  blood  and  blood 
products. 

When  we  add  the  weight  for  capital 
costs  to  the  excluded  hospital  market 
basket,  the  sum  of  the  operating  and 
capital  weights  must  still  equal  100.0. 
Because  capital  costs  account  for  8.968 
percent  of  total  costs  for  excluded 
hospitals  in  1997,  it  holds  that  operating 
costs  must  account  for  91.032  percent. 
Each  operating  cost  category  weight 
from  the  August  1,  2002  Federal 
Register  (67  FR  50442-50444)  was 
rebased  to  the  1997-based  excluded 
hospital  market  basket  by  multiplying 
by  0.91032  to  determine  its  weight  in 
the  1997-based  excluded  hospital  with 
capital  market  basket. 

The  aggregate  capital  component  of 
the  1997-based  excluded  hospital 
market  basket  (8.968  percent)  was 
determined  from  the  same  set  of 
Medicare  cost  reports  used  to  derive  the 
operating  component.  The  detailed 
capital  cost  categories  of  depreciation, 
interest,  and  other  capital  expenses 


were  also  determined  using  the 
Medicare  cost  reports.  As  explained 
below,  two  sets  of  weights  for  the 
capital  portion  of  the  revised  and 
rebased  market  basket  needed  to  be 
determined.  The  first  set  of  weights 
identifies  the  proportion  of  capital 
expenditiues  attributable  to  each  capital 
cost  category,  while  the  second  set 
represents  relative  vintage  weights  for 
depreciation  and  interest.  The  vintage 
weights  identify  the  proportion  of 
capital  expenditiu-es  that  is  attributable 
to  each  year  over  the  useful  life  of 
capital  assets  within  a  cost  category  (see 
BPPS  final  rule  published  in  the  August 
1,  2002  Federal  Register  (67  FR  50046- 
50047))  for  a  discussion  of  how  vintage 
weights  are  determined). 

The  cost  categories,  price  proxies,  and 
base-year  FY  1992  and  proposed  FY 
1997  weights  for  the  excluded  hospital 
with  capital  market  basket  are  presented 
in  Chart  3  "Excluded  Hospital  With 
Capital  Input  Price  Index  (FY  1992  and 
Proposed  FY  1997)  Structure  and 
Weights."  Chart  4  ''Proposed  Excluded 
Hospital  with  Capital  Input  Price  Index 
(FY  1997)  Vintage  Weights"  presents  the 
vintage  weights  for  the  proposed  1997- 
based  excluded  hospital  with  capital 
market  basket. 


Chart  3.— Excluded  Hospital  With  Capital  Input  Price  Index  '  2  (FY  1992  and  Proposed  FY  1997)  Structure 

AND  Weights     - 


Cost  category 


TOTAL  

Compensation 

Wages  and  Salaries  

Employee  Benefits 

Professional  fees:  Non-Medical  . 

Utilities  

Electricity 

Fuel  Oil,  Coal,  etc 

Water  and  Sewerage 

Professional  Liability  

All  Other  Products  and  Services 

All  Ottier  Products  

Pharmaceuticals  

Food:  Direct  Purchase 

Food:  Contract  Service 

Chemicals  

Blood  and  Blood  Products 

Medical  Instruments 

Photographic  Supplies 

Rubljer  and  Plastics  

Paper  Products  

Apparel 

Machinery  and  Equipment 

Miscellaneous  Products 

All  Other  Services 

Telephone  

Postage 

All  Other:  Labor  

All  Otfier:  Non-Latmr  Intensive  .. 


Price  wage  variable 


ECI— Wages  and  Salaries,  Civilian  Hospital  Workers 

ECI — Benefits,  Civilian  Hospital  Workers  to  capture  total  costs  (oper- 
ating and  capital),  In  order  to  capture  total  costs  (operating  and  cap- 
ital), HCFA  Occupational  Benefit  Proxy. 

ECI— Compensation:  Prof.  &  Technical  Technical  

WPI — Commercial  Electric  Power 

WPI — Commercial  Natural  Gas  

CPI-U— Water  &  Sewage  

HCFA— Professional  Liability  Premiums 

WPI — Prescription  Drugs  

WPI — Processed  Foods  

CPI-U — Food  Away  from  Home  

WPI— Industrial  Chemicals 

WPI — Blood  and  Derivatives 

WPI— Med.  Inst.  &  Equipment  

WPI— Photo  Supplies 

WPI— Rubber  &  Plastic  Products 

WPI — Convert.  Paper  and  Papertx>ard 

WPI— Apparel 

WPI — Machinery  &  Equipment 

WPI — Finished  Goods  excluding  Food  and  Energy  

CPI-U — ^Telephone  Services  

CPI-U— Postage  

ECI — Compensation:  Service  Workers 

CPI-U— All  Items  (Urtan) 


Weights  (%) 

base-year 

1992 


100.000 


57.935 
47.417 
10.519 


1.908 
1.524 
0.916 
0.365 
0.243 
0.983 
28.571 
22.027 
2.791 
2.155 
0.998 
3.413 

2.868 
0.364 
4.423 
1.984 
0.809 
0.193 
2.029 
6.544 
0.574 
0.268 
4.945 
0.757 


Proposed 

weights  (%) 

base-year 

1997 


100.000 


57.579 
47.335 
10.244 


4.423 
1.180 
0.726 
0.248 
0.206 
0.733 
27.117 
17.914 
6.318 
1.122 
1.043 
2.133 
0.748 
1.795 
0.167 
1.366 
1.110 
0.478 
0.852 
0.783 
9.203 
0.348 
0.702 
4.453 
3.700 


Chart  3.— Excluded  Hospital  With  Capital  Input  Price  Index  '  2  (FY  1992  and  Proposed  FY  1997)  Structure 

AND  Weights— Continued 


Cost  category 


-+- 


Capital-Related  Costs 

Depreciation  

Fixed  Assets  

Movable  Equipment 

Interest  Costs 

Non-profit  

For-profit 

Other  Capital-Related  Costs 


Price  wage  variable 


Boeckh-lnstitutional  Construction: 

WPI — Machinery  &  Equipment:  1 1  Year  Useful  Life 


Avg.  Yield  Municipal  Bonds:  23  Year  Useful  Life 

Avg.  Yield  AAA  Bonds:  23  Year  Useful  Life 

CPI-U— Residential  Rent 


Weights  {%) 

tase-year 

1992 


9.080 
5.611 
3.570 
2.041 
3.212 
2.730 
0.482 
0.257 


Proposed 

weights  (%) 

base-year 

1997 


8.968 
5.586 
3.503 
2.083 
2.682 
2280 
0.402 
0.699 


^  The  operating  cost  category  weights  in  the  excluded  hospital  market  basket  described  in  the  August  1,  2002  federal  Register  (67  FR  50442 
through  50444)  add  to  100.0. 
2  Due  to  rounding,  weights  sum  to  1 .000. 


When  we  add  an  additional  set  of  cost 
category  weights  (total  capital  weight  = 
8.968  percent)  to  this  original  group,  the 
sum  of  the  weights  in  the  new  index 
must  still  add  to  100.0.  Because  capital 


costs  account  for  8.968  percent  of  the 
market  basket,  then  operating  costs 
accoimt  for  91.032  percent.  Each  weight 
in  the  1997-based  excluded  hospital 
market  basket  from  the  IPPS  final  rule 


published  in  the  August  1 ,  2002  Federal 
Register  (67  FR  50442-50444)  was 
multiplied  by  0.91032  to  determine  its 
weight  in  the  1997-based  excluded 
hospital  with  capital  market  basket. 


Chart  4.— Proposed  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights 


Year  from  farthest  to  most  recent 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  . 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 


Total* 


Fixed  assets 
(23-year 
weights) 


0.018 
0.021 
0.023 
0.025 
0.026 
0.028 
0.030 
0.032 
0.035 
0.039 
0.042 
0.044 
0.047 
0.049 
0.051 
0.053 
0.057 
0.060 
0.062 
0.063 
0.065 
0.064 
0.065 


1.0000 


Movable  as- 
sets (1 1  -year 
weights) 


0.063 
0.068 
0.074 
0.080 
0.085 
0.091 
0.096 
0.101 
0.108 
0.114 
0.119 


1.0000 


Interest:  cap- 
ital-related 
(23-year 
weights) 


0007 
0.009 
0.011 
0.012 
0.014 
0.016 
0.019 
0.022 
0.026 
0.030 
0035 
0.039 
0045 
0.049 
0.053 
0.059 
0.065 
0.072 
0.077 
0081 
0.085 
0.087 
0.090 


1  0000 


*  Doe  to  rounding,  weights  sum  to  1 .000. 


Cha 


lart  5  "Percent  Changes  in  the  1992- 
based  and  proposed  1997-based 
Excluded  Hospital  with  Capital  Market 
Baskets,  FY  1999-2004"  compares  the 
1992-based  excluded  hospital  with 
capital  market  basket  to  the  proposed 
1997-based  excluded  hospital  with 
capital  market  basket.  As  is  shown,  the 
rebased  and  revised  market  basket 
grows  slightly  faster  over  the  1999-2001 
period  than  the  1992-based  market 


basket.  The  major  reason  for  this  was 
the  switching  of  the  wage  and  benefit 
proxy  to  the  ECI  for  hospital  workers 
from  the  previous  occupational  blend. 
We  believe  that  the  ECI  is  the  most 
appropriate  price  proxy  for  measuring 
changes  in  wage  data  facing  IRFs.  This 
wage  series  reflects  actual  wage  data 
reported  by  civilian  hospitals  to  the 
Bureau  of  Labor  Statistics.  The  ECIs  are 
fixed-weight  indexes  and  strictly 


measure  the  change  in  wage  rates  and 
employee  benefits  per  hour.  They  are 
appropriately  not  aJfected  by  shifts  in 
skill  mix.  This  differs  from  the  proxy 
used  in  the  FY  1992-based  index  in 
which  a  blended  occupational  wage 
index  was  used.  The  blended 
occupational  wage  proxy  used  in  the  FY 
1992-based  index  and  the  ECI  for  wages 
and  salaries  for  hospitals  both  reflect  a 
fixed  distribution  of  occupations  within 
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a  hospital.  The  major  difference 
between  the  two  proxies  is  in  the 
treatment  of  professioncd  and  technical 
wages  (legal,  accounting,  management, 
and  consulting  services  from  outside  the 
facility).  In  the  blended  occupational 
wage  proxy,  the  professional  and 
techniccd  category  was  blended  evenly 


between  the  ECI  for  wages  and  salaries 
for  hospitals  and  the  ECI  for  wages  and 
salaries  for  professional  and  technical 
occupations  in  the  overall  economy. 
The  ECI  for  hospitals  reflects  hospital- 
specific  occupations.  This  revision  had 
a  similar  impact  on  the  hospital  PPS 
and  excluded  market  baskets,  as 


described  in  the  IPPS  find  rule 
published  in  the  August  1,  2001  Federal 
Register.  The  proposed  FY  2004 
increase  in  the  1997-based  excluded 
hospital  with  capital  market  basket  is 
3.3  percent. 


Chart  5.— Percent  Changes  in  the  1992-Based  and  Proposed  1997-Based  Excluded  Hospital  With  Capital 

Market  Baskets,  FY  1999-2004 


- 

Fiscal  Year 

Percent  Change, 
FY  1992-based 
Maricet  Basket 

Percent  Change, 

Proposed  FY 
1997-based  Mar- 
ket Basket 

Actual  Historical  %  Increase  (FY  1999-2001) 

1999  

2.3 
3.4 
3.9 

2  7 

2000 

"i  1 

2001 

4  0 

Average  historical 

3.2 

33 

Forecasts  (FY  2002-2004) 

2002  

2.7 
3.0 
3.0 

36 

2003 ....: 

35 

2004  

3.3 

Average  forecast  

2.9 

3  5 

.                                                     

Section  1886(j)(3)(c)  requires  that  the 
increase  in  the  IRF  PPS  payment  rate  be 
based  on  an  "appropriate  percentage 
increase  in  a  market  basket  of  goods  and 
services  comprising  services  for  which 
payment  is  made  under  this  subsection, 
which  may  be  the  market  basket 
percentage  increase  described  in 
subsection  (b)(3)(B)(iii)."  To  date,  we 
have  used  a  market  basket  based  on  the 
cost  structure  of  all  excluded  hospitals 
to  satisfy  this  requirement,  and  have 
discussed  in  prior  rules  why  we  feel  this 
market  basket  provides  a  reasonable 
measure  of  the  price  changes  facing 
exempt  hospitals. 

In  its  March  2002  Report,  the 
Medicare  Payment  Advisory 
Commission  (MedPAC)  recommended 
the  development  of  a  market  basket 
specific  to  IRF  services.  As  we 
mentioned  in  last  year's  final  rule,  we 
have  been  researching  the  feasibility  of 
developing  such  a  market  basket.  This 
research  included  analyzing  data 
sources  for  cost  category  weights, 
specifically  the  Medicare  cost  reports, 
and  investigating  other  data  soxut:es  on 
cost,  expenditiu-e,  and  price  information 
specific  to  IRFs.  As  described  in  greater 
detail  below,  based  on  this  research,  we 
are  not  proposing  at  this  time  to  develop 
a  market  basket  specific  to  IRF  services. 

Our  analysis  of  the  Medicare  cost 
reports  indicates  that  the  distribution  of 
costs  among  major  cost  report  categories 
(wages,  pharmaceuticals,  capital)  for 


IRFs  is  not  substantially  different  from 
the  1997-based  excluded  hospital  with 
capital  market  basket  we  propose  to  use. 
In  addition,  the  only  data  available  to  us 
was  for  these  cost  categories  (wages, 
pharmaceuticals,  and  capital)  presenting 
a  potential  problem  since  no  other  major 
cost  category  would  be  based  on  IRF 
data. 

We  conducted  a  sensitivity  analysis  of 
annual  percent  changes  in  the  market 
basket  when  the  IRF  weights  for  wages, 
pharmaceuticals,  and  capital  were 
substituted  into  the  excluded  hospital 
with  capital  market  basket.  Other  cost 
categories  were  recalibrated  using  ratios 
available  from  the  inpatient  PPS 
hospital  market  basket.  On  average, 
between  the  years  1995  through  2002, 
the  excluded  hospital  with  capital 
market  basket  increased  at  essentially 
the  same  average  annual  rate  (2.9 
percent)  as  the  market  basket  with  IRF 
weights  for  wages,  pharmaceuticals,  and 
capital  (2.8  percent).  In  addition,  in 
almost  any  individual  year  the 
difference  was  0.1  percentage  point  or 
less,  which  is  less  than  the  0.25 
percentage  point  criterion  that  is  used 
under  the  EPPS  update  framework  to 
determine  whether  a  forecast  error 
adjustment  is  warranted. 

The  0.25  percentage  point  criterion 
that  determines  whether  a  forecast  error 
adjustment  is  warranted  has  been  used 
in  the  IPPS  update  framework  since  the 
implementation  of  the  IPPS.  It  serves  as 


a  guideline  for  the  level  of  forecast 
accuracy,  since  any  forecast  is  likely  to 
contain  enough  imprecision  that 
differences  of  one  tenth  or  two-tenths  of 
a  percentage  point  are  not  thought  to  be 
significant.  Thus,  in  this  case  if  the 
forecast  error  is  not  at  least  greater  than 
two-tenths  of  a  percentage  point,  it  is 
thought  to  be  similar  enough  to  the 
actual  data  as  not  to  warrant  an 
adjustment. 

Based  on  the  above,  we  continue  to 
believe  that  the  excluded  hospital  with 
capital  market  basket  is  doing  an 
adequate  job  of  reflecting  the  price 
changes  facing  IRFs.  We  will  continue 
to  solicit  comments  about  issues 
particular  to  IRFs  that  should  be 
considered  in  our  development  of  the 
proposed  1997-based  excluded  hospital 
with  capital  market  basket,  as  well  as 
encoiu-age  suggestions  for  additional 
data  sources  that  may  be  available.  Our 
hope  is  that  the  additional  cost  data 
being  collected  under  the  IRF  PPS  will 
eventually  allow  for  the  development  of 
a  market  basket  derived  specifically 
from  IRF  data. 

As  shown  in  Chart  4,  for  the  payment 
rates  set  forth  in  this  proposed  nde,  the 
proposed  FY  2004  IRF  market  basket 
increase  factor  using  1997  data  is  3.3 
percent.  Thus,  we  propose  to  apply  the 
3.3  percent  increase,  in  addition  to  the 
proposed  budget  neutral  wage 
adjustment  factor  described  below,  to 
the  FY  2003  standard  payment 


conversion  factor  ($12,193.00)  to 
determine  the  proposed  2004  standard 
payment  conversion  factor. 

2.  Proposed  Area  Wage  Adjustment 

Section  1886(j)(6)  of  the  Act  requires 
the  Secretary  to  adjust  the  proportion 
(as  estimated  by  the  Secretary  from  time 
to  time)  of  rehabilitation  facilities'  costs 
that  are  attributable  to  wages  and  wage- 
related  costs  for  area  differences  in  wage 
levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  hospital 
wage  level  in  a  geographic  area  of  a 
rehabilitation  facility  compared  to  the 
national  average  wage  level  for  such 
facilities.  The  statute  requires  the 
Secretary  to  update  this  wage  index 
adjustment  at  least  every  36  months. 
The  Secretary  is  required  to  update  this 
adjustment  on  the  basis  of  information 
available  to  the  Secretary  (and  updated 
as  appropriate)  of  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
rehabilitation  services.  Any  adjustments 
or  updates  made  imder  section 
1886(j)(6)  of  the  Act  shall  be  Kiade  in  a 
budget  neutral  maimer. 

3.  Updated  Wage  Data 

For  the  FY  2004  IRF  PPS  rates 
proposed  in  this  proposed  rule,  we  are 
updating  the  IRF  wage  index.  In 
implementing  the  FY  2002  and  FY  2003 


IRF  PPS,  we  used  FY  1997  acute  care 
hospital  wage  data  to  develop  the  IRF 
wage  indices.  We  believe  that  the  FY 
1999  acute  care  hospital  data  are  the 
best  available  because  they  are  currently 
the  most  recent  complete  final  data. 
Accordingly,  we  are  proposing  to 
update  from  the  FY  1997  acute  care 
hospital  wage  data  to  the  FY  1999  acute 
care  hospital  wage  data  to  develop  the 
proposed  wage  indices  contained  in  this 
proposed  rule.  Tables  3A  and  3B 
contain  the  proposed  FY  2004  wage 
indices  for  luban  and  rural  areas 
respectively. 

4.  Proposed  Updated  Labor-Related 
Share 

In  implementing  the  FY  2002  and  FY 

2003  IRF  PPS.  we  used  the  1992  market 
basket  data  to  determine  the  labor- 
related  share  (72.395  percent).  As  stated 
above,  we  are  proposing  to  update  the 
1992  market  basket  data  to  1997.  Doing 
so  allows  us  to  propose  to  use  the  1997- 
based  excluded  hospital  market  basket 
with  capital  costs  to  determine  the  FY 

2004  labor-related  share. 

We  propose  to  calcidate  the  FY  2004 
labor-related  share  as  the  sum  of  the 
weights  for  those  cost  categories 
contained  in  the  proposed  1997-based 
excluded  hospital  with  capital  market 
basket  that  are  influenced  by  local  labor 


markets.  These  cost  categories  include 
wages  and  salaries,  employee  benefits, 
professional  fees,  labor-intensive 
services  and  a  46  percent  share  of 
capital-related  expenses.  The  proposed 
labor-related  share  for  FY  2004  is  the 
sum  of  the  FY  2004  relative  importance 
of  each  labor-related  cost  category,  and 
reflects  the  different  rates  of  price 
change  for  these  cost  categories  between 
the  base  year  (FY  1997)  and  FY  2004. 
The  proposed  sum  of  the  relative 
importance  for  FY  2004  for  operating 
costs  (wages  and  salaries,  employee 
benefits,  professional  fees,  and  labor- 
intensive  services)  is  69.163  percent,  as 
shown  in  Chart  6  "FY  2004  Labor- 
Related  Share  Relative  Importance." 
The  portion  of  capital  that  is  influenced 
by  local  labor  markets  is  estimated  to  be 
46  percent.  Because  the  relative 
importance  of  capital  is  7.653  percent  of 
the  1997-ba8ed  excluded  hospital  with 
capital  market  basket  in  FY  2004,  we 
take  46  percent  of  7.653  percent  to 
determine  the  labor-related  share  of 
capital  for  FY  2004.  The  result  is  3.520 
percent,  which  we  then  add  to  the 
69.163  percent  calculated  for  operating 
costs  to  determine  the  total  labor-related 
relative  importance  for  FY  2004.  The 
resulting  labor-related  share  that  we 
propose  to  use  for  IRFs  in  FY  2004  is 
72.683  percent. 


Chart  6.— Proposed  FY  2004  Labor-Reuvted  Share  Relative  Importance 


Cost  category 


Wages  and  salaries 

Employee  t)enefits  

Professional  fees  

Postage : 

All  other  labor  intensive  services 


jSubtotal 

Lat>or-related  share  of  capital  costs 


1 


otal 


Relative  importance 

1992-based  mart<et 

basket  FY  2004 


50.625 

11.903 

2.055 

0.252 

5.242 


70.077 


3.394 


73.471 


Relative  importance 

proposed  1997-based 

maricet  basket  FY 

2004 


49.032 

11.050 

4.523 

4.558 


69.163 


3.520 


72.683 


Chart  6  above  shows  that  rebasing  the 
excluded  hospital  with  capital  market 
basket  lowers  the  increase  in  labor  share 
that  we  are  proposing  to  use  in  FY  2004 
relative  to  what  it  would  have  been  had 
we  not  rebased  the  excluded  hospital 
with  capital  market  basket.  The 
proposed  labor-related  share  for  FY 
2004  of  72.683  percent  reflects  an 
increase  of  0.29  percent  from  the  FY 
2003  labor-related  share  of  72.395 
percent.  If  we  did  not  rebase  the 
excluded  hospital  with  capital  market 
basket,  the  labor-related  share  would 
have  increased  from  72.395  percent  for 


FY  2003  to  73.471  percent  for  FY  2004 
by  approximately  1.1  percent,  rather 
than  the  proposed  increase  of  0.29 
percent.  As  we  previously  stated,  we  are 
proposing  a  labor-related  share  of 
72.683  percent  for  the  FY  2004  IRF  PPS 
payment  rates  set  forth  in  the  proposed 
rule. 

5.  Proposed  Budget  Neutral  Wage 
Adjustment  Update  Methodology 

As  stated  above,  for  FY  2004,  we  are 
proposing  to  update  the  FY  2003  IRF 
wage  indices  by  using  FY  1999  acute 
care  hospital  wage  data  and  update  the 


labor-related  share  by  using  the  1997 
market  basket  data.  Since  any 
adjustment  or  updates  to  the  IRF  wage 
index  made  imder  section  1886(j)(6)  of 
the  Act  shall  be  made  in  a  budget 
neutral  manner  as  required  by  statute, 
we  are  proposing  to  amend  the 
regulation  at  §  412.624(e)(1)  to  reflect 
this  requirement.  We  are  also  proposing 
to  determine  a  budget  neutral  wage 
adjustment  factor  based  on  an 
adjustment  or  update  to  the  wage  data 
to  apply  to  the  standard  payment 
conversion  factor. 
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We  propose  to  use  the  following  steps 
to  ensure  that  the  FY  2004  IRF  standard 
payment  conversion  factor  reflects  the 
update  to  the  wage  indices  and  to  the 
labor-related  share  in  a  budget  neutral 
manner: 

Step  1 .  We  determine  the  total 
amount  of  the  FY  2003  IRF  PFS  rates 
using  the  FY  2003  standardized 
payment  amoimt  and  the  labor-related 
share  and  the  wage  indices  from  FY 
2003  (as  published  in  the  August  1, 
2002  notice). 

Step  2.  We  then  calculate  the  total 
amount  of  IRF  PFS  payments  using  the 
FY  2003  standardized  payment  amount 
and  the  proposed  updated  FY  2004 
labor-related  share  and  wage  indices 
described  above. 

Step  3.  We  divide  the  amoimt 
calculated  in  step  1  by  the  amount 
calculated  in  step  2,  which  equals  the 
proposed  FY  2004  budget  neutral  wage 
adjustment  factor  of  0.9954. 

Step  4.  We  then  apply  the  FY  2004 
budget  neutral  wage  adjustment  factor 
from  step  3  to  the  FY  2003  IRF  PFS 
standard  payment  conversion  factor 
after  the  application  of  the  market 
basket  update,  described  above,  to 
determine  the  proposed  FY  2004 
standardized  payment  amount. 


D.  Proposed  Update  of  Payment  Rates 
Under  the  IRF  PPS  for  FY  2004 

Once  we  calculate  the  proposed  IRF 
market  basket  increase  factor  and 
determine  the  proposed  budget  neutral 
wage  adjustment  factor,  we  can 
determine  the  proposed  updated 
Federal  prospective  payments  for  FY 
2004.  In  accordance  with  proposed 
revised  §  412.624(c)(3)(i),  we  apply  the 
proposed  IRF  market  basket  increase 
factor  of  3.3  percent  to  the  proposed 
standard  payment  conversion  factor  for 
FY  2003  ($12,193)  which  equals 
$12,595.  Then,  we  apply  the  proposed 
budget  neutral  wage  adjustment  of  .9954 
to  $12,595,  which  results  in  an  updated 
proposed  standard  payment  conversion 
factor  for  FY  2004  of  $12,537.  The 
proposed  FY  2004  standard  payment 
conversion  factor  is  applied  to  each 
proposed  CMG  weight  shown  in  Table 
1  to  compute  the  proposed  unadjusted 
IRF  prospective  payment  rates  for  FY 
2004  shown  in  Table  2. 

Table  2,  Proposed  FY  2004  Federal 
Prospective  Pajrments  for  Case-Mix 
Groups  (CMGs)  for  FY  2004,  displays 
the  proposed  CMGs,  the  proposed 
comorbidity  tiers,  and  the 


corresponding  proposed  unadjusted  IRF 
prospective  payment  rates  for  FY  2004. 

E.  Examples  of  Computing  the  Total 
Proposed  Adjusted  IRF  Prospective 
Payments 

In  general,  under  §412. 624(e),  we  will 
adjust  the  Federal  prospective  payment 
amoimt  associated  with  a  CMG,  shown 
in  Table  2,  to  account  an  IRF's 
geographic  wage  variation,  low-income 
patients  and,  if  applicable,  location  in  a 
rural  area. 

The  adjustment  for  an  IRF's 
geographic  wage  variation  includes  the 
proposed  FY  2004  labor-related  share 
adjustment  of  72.683  percent  and  the 
proposed  FY  2004  IRF  urban  or  rural 
wage  indices  in  Tables  3 A  and  3B, 
respectively. 

The  adjustment  for  low-income 
patients  is  based  on  the  formula  to 
account  for  the  cost  of  furnishing  care 
to  low-income  patients  as  discussed  in 
the  August  7,  2001  IRF  PPS  final  rule 
(67  FR  41360).  The  formula  to  calculate 
the  low-income  patient  or  LIP 
adjustment  is  as  follows: 

(1  +  DSH)  raised  to  the  power  of 
(.4838) 

Where: 


DSH  = 


Medicare  SSI  Days        Medicaid,  Non  -  Medicare  Days 


Total  Medicare  Days 


Total  Days 


The  adjustment  for  IRFs  located  in 
rural  areas  is  an  increase  to  the  Federal 
prospective  payment  amount  of  19.14 
percent.  This  percentage  increase  is  the 
same  as  the  one  described  in  the  August 
7,  2002  IRF  PPS  final  rule  (67  FR 
41359). 

To  illustrate  the  proposed 
methodology  that  we  will  use  for 
adjusting  the  Federal  prospective 
payments,  we  provide  the  following 
example  in  Chart  7  below.  One 
beneficiary  is  in  Facility  A,  an  IRF 


located  in  rural  Maryland,  and  another 
beneficiary  is  in  Facility  B,  an  IRF 
located  in  the  New  York  City 
metropolitan  statistical  area  (MSA). 

Facility  A's  disproportionate  share 
hospital  (DSH)  adjustment  is  5  percent, 
with  a  low-income  patient  (LIP) 
adjustment  of  (1.0239)  and  a  wage  index 
of  (0.8946),  and  the  rural  area 
adjustment  (19.14  percent)  applies. 
Facility  B's  DSH  is  15  percent,  with  a 
LIP  adjustment  of  (1.0700)  and  a  wage 
index  of  (1.4414). 


Both  Medicare  beneficiaries  are 
classified  to  CMG  0112  (without 
comorbidities).  To  calculate  each  IRF's 
total  proposed  adjusted  Federal 
prospective  payment,  we  compute  the 
wage-adjusted  Federal  prospective 
payment  and  multiply  the  result  by  the 
appropriate  UP  adjustment  and  the 
rural  adjustment  (if  applicable).  The 
following  chart  illustrates  the 
components  of  the  proposed  adjusted 
payment  calculation. 


Chart  7.— Examples  of  Computing  an  IRF's  Proposed  Federal  Prospective  Payment 


Federal  Prospective  Payment  

Lat)or  Share  ^  " 

Labor  Portion  of  Federal  Payment  "!"!!"I! 

Wage  Index— <shown  In  Tables  3A  or  SB) 

Wage-Adjusted  Amount 

Non-Labor  Amount  

Wage-Adjusted  Federal  Payment """"I!!!"^!!!!"!"'"!"*!^ 

Rural  Adjustment !!!I!!!!!^^^"^ 

Subtotal 

LIP  Adjustment  

Total  FY'04  Adjusted  Federal  Prospective  Payment  f. 


Facility  A 


$25,092.93 

X  0.72683 

X  18,238.29 

X  0.8946 

=  16,315.98 

+  6,854.15 

23,170.13 

X  1.1914 


27,604.89 


X  1.0239 


28,264.65 


Facility  B 


$25,092.93 

X  0.72683 

X  18,238.29 

X  1.4414 

=  26,288.67 

+  6,854  15 

33,142.82 

X  1.0000 


33,142.82 


X  1.0700 


35.462.82 
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Thus,  the  proposed  adjusted  payment 
for  facility  A  will  be  $28,264.65.  and  the 
proposed  adjusted  payment  for  facility 
B  will  be  $35,462.82. 

F.  Computing  Total  Payments  Under  the 
IRF  PPS  for  the  Transition  Period 

Under  section  1886(j)(l)  of  the  Act 
and  §  412.626,  payment  for  all  IRFs  with 
cost  reporting  periods  beginning  on  or 
after  October  1.  2002  will  consist  of  100 
percent  of  the  proposed  FY  2004 
adjusted  Federal  prospective  payment 
(plus  any  applicable  outlier  payments 
under  §  412.624(e)(4))  and  there  will  not 
be  any  blended  payments.  Accordingly, 
the  proposed  FY  2004  IRF  PPS  rates  set 
forth  in  this  proposed  rule  would  apply 
to  all  discharges  on  or  after  October  1, 
2003  and  before  October  1,  2004. 

G.  IRF-Specific  Wage  Data 

On  page  41358  of  the  August  7,  2001 
IRF  PPS  final  rule,  we  responded  to 
comments  regarding  the  development  of 
a  separate  wage  index  for  IRFs. 
Specifically,  we  responded  to  these 
comments  as  follows: 

"At  this  time,  we  are  unable  to 
develop  a  separate  wage  index  for 
rehabilitation  facilities.  There  is  a  lack 
of  specific  IRF  wage  and  staffing  data 
necessary  to  develop  a  separate  IRF 
wage  index  accurately.  Further,  in  order 
to  accumulate  the  data  needed  for  such 
an  effort,  we  would  need  to  make 
modifications  to  the  cost  report.  In  the 
future,  we  will  continue  to  research  a 
wage  index  specific  to  IRF  facilities. 
Because  we  do  not  have  an  IRF  specific 
wage  index  that  we  can  compare  to  the 
hospital  wage  index,  we  are  unable  to 
determine  at  this  time  the  degree  to 
which  the  acute  care  hospital  data  fully 
represent  IRF  wages.  However,  we 
believe  that  a  wage  index  based  on  acute 
care  hospital  wage  data  is  the  best  and 
most  appropriate  wage  index  to  use  in 
adjusting  payments  to  IRFs,  since  both 
acute  care  hospitals  and  IRFs  compete 
in  the  same  labor  markets." 

We  still  do  not  have  any  IRF-specific 
wage  data  to  determine  the  feasibility  of 
developing  an  IRF-specific  wage  index 
or  of  developing  an  adjustment  to  refine 
the  acute  care  hospital  wage  data  to 
reflect  inpatient  rehabilitation  services. 
We  continue  to  look  into  alternative 
ways  to  collect,  analyze,  develop,  and 
audit  IRF-specific  wage  data  that  would 
reflect  the  wages  and  wage-related  costs 
attributable  to  rehabilitation  facilities. 
We  believe  that  the  best  source  to 
collect  IRF-specific  wage  data  is  the 
Medicare  cost  report — the  same  source 
for  the  acute  care  hospital  wage  data. 
These  data  must  be  accurate  and 
reliable,  thus  collecting  these  data 
would  increase  the  recordkeeping  and 


reporting  burden  on  IRFs.  Initially,  this 
burden  would  be  imposed  to  collect 
data  just  to  determine  the  feasibility  of 
developing  an  IRF-specific  wage  index 
or  development  of  an  adjustment  to  the 
current  IRF  wage  index. 

In  addition,  as  stated  earlier  in  this 
section  of  this  proposed  rule,  any 
adjustment  or  update  to  the  wage  index 
must  be  made  in  a  budget  neutral 
maimer  in  ac'cordance  with  §  1886(j)(6) 
of  the  Act.  Thus,  the  PPS  rates  for  any 
one  IRF  could  be  affected  in  a  positive 
or  negative  direction,  due  to  the 
application  of  the  proposed  updates  to 
the  labor-related  share  and  wage  indices 
in  a  budget  neutral  manner. 
Accordingly,  given  the  current  trend  of 
reducing  the  Medicare  cost  reporting 
burden  of  collecting  data  and  given  that 
any  change  to  the  wage  index  be  budget 
neutral,  we  are  soliciting  cormnents  on 
possible  ways  to  adjust  or  refine  the 
current  IRF  wage  index,  given  those 
restraints. 

Since  IRFs  and  hospitals  compete  in 
the  same  labor  markets,  we  propose  to 
continue  to  use  the  acute  care  hospital 
wage  data  to  develop  the  IRF  wage 
index  as  described  earlier  in  this  section 
of  this  proposed  rule. 

H.  Proposed  Adjustment  for  High-Cost 
Outliers  Under  the  IRF  Prospective 
Payment  System 

In  this  proposed  rule,  we  are 
proposing  changes  to  the  methodology 
for  determining  IRF  payments  for  high- 
cost  outliers.  The  intent  of  these 
proposed  changes  is  to  ensure  outlier 
payments  are  paid  only  for  truly  high- 
cost  cases.  Further,  these  proposed 
changes  will  allow  us  to  create  policies 
that  are  consistent  among  the  various 
Medicare  prospective  payment  systems 
when  appropriate. 

We  have  become  aware  that  under  the 
existing  acute  care  hospital  inpatient 
prospective  payment  system  (DPPS),  that 
some  hospitals  have  taken  advantage  of 
two  system  features  in  the  IPPS  outlier 
policy  to  maximize  their  outlier 
payments.  The  first  is  the  time  lag 
between  the  current  charges  on  a 
submitted  bill  and  the  cost-to-charge 
ratio  taken  from  the  most  recent  settled 
cost  report.  Second,  statewide  average 
cost-to-charge  ratios  are  used  in  those 
instances  in  which  an  acute  care 
hospital's  operating  or  capital  cost-to- 
charge  ratios  fall  outside  reasonable 
parameters.  We  set  forth  these 
parameters  and  the  statewide  cost-to- 
charge  ratios  in  the  annual  notices  of 
prospective  payment  rates  that  are 
published  by  August  1  of  each  year  in 
accordance  with  §  412.8(b).  Currently, 
these  parameters  represent  3.0  standard 
deviations  (plus  or  minus)  from  the 


geometric  mean  of  cost-to-charge  ratios 
for  all  hospitals.  In  some  cases, 
hospitals  may  increase  their  charges  so 
far  above  costs  that  their  cost-to-charge 
ratios  fall  below  3  standard  deviations 
from  the  geometric  mean  of  the  cost-to- 
charge  ratio  and  a  higher  statewide 
average  cost-to-charge  ratio  is  applied  to 
determine  if  the  acute  care  hospital 
should  receive  an  outlier  payment.  This 
disparity  results  in  their  cost-to-charge 
ratios  being  set  too  high,  which  in  turn 
results  in  an  overestimation  of  their 
current  costs  per  case. 

We  believe  the  Congress  intended  that 
outlier  payments  under  both  the  IPPS 
and  the  IRF  PPS  would  be  made  only  in 
situations  where  the  cost  of  care  is 
extraordinarily  high  in  relation  to  the 
average  cost  of  treating  comparable 
conditions  or  illnesses.  Under  the 
existing  IPPS  outlier  methodology,  if 
hospiteds'  charges  are  not  sufficiently 
comparable  in  magnitude  to  their  costs, 
Hie  legislative  purpose  underlying  the 
outlier  regulations  is  thwarted.  Thus,  on 
March  4,  2003,  we  published  a  proposed 
rule  (68  FR  10420-10429)  "Proposed 
Changes  in  Methodology  for 
Determining  Payment  for 
Extraordinarily  High-Cost  Cases  (Cost 
Outliers)  Under  the  Acute  Care  Hospital 
Inpatient  Prospective  Payment  System," 
with  an  extensive  discussion  proposing 
new  regulations  to  ensure  outlier 
payments  are  paid  for  truly  high-cost 
cases  under  the  IPPS. 

We  believe  the  use  of  parameters  is 
appropriate  for  determining  cost-to- 
charge  ratios  to  ensure  these  values  are 
reasonable  and  outlier  payments  can  be 
made  in  the  most  equitable  manner 
possible.  Further,  we  believe  the 
methodology  of  computing  IRF  outlier 
payments  is  susceptible  to  the  same 
payment  enhancement  practices 
identified  under  the  IPPS  and,  therefore, 
merit  similar  proposed  revisions. 
Accordingly,  as  discussed  below,  we  are 
proposing  in  this  proposed  rule  to  make 
revisions  to  the  IRF  outlier  payment 
methodology. 

1.  Current  Outlier  Payment  Provision 
Under  the  IRF  PPS 

Section  1886(j)(4)  of  the  Act  provides 
the  Secretary  with  the  authority  to  make 
payments  in  addition  to  the  basic  IRF 
prospective  payments  for  cases 
inciuring  extraordinarilv  high  costs.  In 
the  August  7,  2001  IRF  PPS  final  rule, 
we  codified  at  §  412.624(e)(4)  of  the 
regulations  the  provision  to  make  an 
adjustment  for  additional  payments  for 
outlier  cases  that  have  extraordinarily 
high  costs  relative  to  the  costs  of  most 
dischai^ges.  Providing  additional 
pajmients  for  outliers  strongly  improves 
the  accuracy  of  the  IRF  PPS  in 
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determining  resource  costs  at  the  patient 
and  facility  level.  These  additional 
payments  reduce  the  financial  losses 
that  would  otherwise  be  caused  by 
treating  patients  who  require  more 
costly  care  and,  therefore,  reduce  the 
incentives  to  underserve  these  patients. 

Under  §  412.624(e)(4),  we  mdce 
outlier  payments  for  any  discharges  if 
the  estimated  cost  of  a  case  exceeds  the 
adjusted  IRF  PPS  payment  for  the  CMG 
plus  the  adjusted  threshold  amount 
($11,211  which  is  then  adjusted  for  each 
IRF  by  the  facilities  wage  adjustment,  its 
LIP  adjustment,  and  its  rural 
adjustment,  if  applicable).  We  calculate 
the  estimated  cost  of  a  case  by 
multiplying  the  IRF's  overall  cost-to- 
charge  ratio  by  the  Medicare  allowable 
covered  charge.  In  accordance  with 
§  412.624(e)(4),  we  pay  outlier  cases  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the 
outlier  threshold  (the  siun  of  the 
adjusted  IRF  PPS  payment  for  the  CMG 
and  the  adjusted  threshold  amount). 

On  November  1,  2001,  we  published 
a  Program  Memorandum  (Transmittal 
A-01-131)  with  detailed  intermediary 
instructions  for  calculating  the  cost-to- 
charge  ratios  for  the  purposes  of 
determining  outlier  payments  under  the 
IRF  PPS.  We  stated  the  following: 

"Intermediaries  will  use  the  latest 
available  settled  cost  report  and 
associated  data  in  determining  a 
facility's  overall  Medicare  cost-to-charge 
ratio  specific  to  freestanding  IRFs  and 
for  IRFs  that  are  distinct  part  units  of 
acute  care  hospitals.  Intermediaries  will 
calculate  updated  ratios  each  time  a 
subsequent  cost  report  settlement  is 
made.  Further,  retrospective 
adjustments  to  the  data  used  in 
determining  outlier  payments  will  not 
be  made.  If  the  overall  Medicare  cost-to- 
charge  ratio  appears  to  be  substantially 
out-of-line  with  similar  facilities,  the 
intermediary  should  ensiue  that  the 
underlying  costs  and  charges  are 
properly  reported.  We  are  evaluating  the 
use  of  upper  and  lower  cost-to-charge 
ratio  thresholds  (similar  with  the  outlier 
policy  for  acute  care  hospitals)  in  the 
futiu«  to  ensiue  that  the  distribution  of 
outlier  payments  remains  equitable." 

For  this  proposed  rule,  we  are 
proposing  to  continue  to  use  the 
$11,211  threshold  amount.  This 
threshold  amount  was  used  in  the  FY 
2003  IRF  PPS  payment  rates  and  we 
believe  it  remains  appropriate  because 
the  data  should  not  contain  any  of  the 
inappropriate  payment  enhancement 
practices  that  would  result  with  the 
implementation  of  an  outlier  policy. 
The  ddla  used  to  construct  the  existing 
IRF-PPS  outlier  threshold  consists  of 
cost  and  charge  data  that  was  not 


influenced  by  the  incentives  the  current 
IRF  PPS  outlier  policy  may  create. 
Specifically,  we  used  the  IRF  cost  and 
charge  data  from  the  previous  cost- 
based  reimbiusement  system  to 
establish  the  outlier  threshold.  These 
data  were  not  inappropriately 
influenced  by  incentives  to  inflate 
charges  that  are  created  with  the 
existence  of  an  outlier  policy;  there  is 
not  a  need  for  an  outlier  policy  cost- 
based  reimbursement  because  IRFs, 
with  some  limits,  would  be  paid  their 
costs.  This  is  unlike  the  outlier  situation 
in  IPPS,  which  used  post-PPS  data  to 
update  its  annual  threshold  amount. 
The  IPPS  data  reflected  the  practices 
that  we  believe  erroneously  created 
inappropriate  outlier  payments. 

We  propose  to  continue  to  make 
outlier  payments  for  any  discharges  if 
the  estimated  cost  of  a  case  exceeds  the 
adjusted  IRF  PPS  payment  for  the  CMG 
plus  the  adjusted  threshold  amount 
($11,211  which  is  then  adjusted  for  each 
IRF  by  the  facility's  wage  adjustment,  its 
LIP  adjustment,  and  its  rural 
adjustment,  if  applicable).  We  propose 
to  continue  to  calculate  the  estimated 
cost  of  a  case  by  multiplying  an  IRF's 
overall  cost-to-charge  ratio  by  the 
Medicare  allowable  covered  charge. 
However,  we  are  proposing  to  apply  a 
ceiling  to  an  IRF's  cost-to-charge  ratios 
which  is  discussed  below.  In 
accordance  with  §  412.624(e)(4),  we  will 
continue  to  pay  outlier  cases  80  percent 
of  the  difference  between  the  estimated 
cost  of  the  case  and  the  outlier  threshold 
(the  sum  of  the  adjusted  IRF  PPS 
payment  for  the  CMG  and  the  adjusted 
threshold  amoimt).  In  addition,  under 
the  existing  methodology  described  in 
the  preamble  to  the  August  7,  2001  IRF 
PPS  final  rule  (66  FR  41363),  we  will 
continue  to  assign  the  applicable 
national  average  for  new  IRFs. 

2.  Proposed  Changes  to  the  IRF  Outlier 
Paymei^Jvlethodology 

Statistical  Accuracy  of  Cost-to-Charge 
ratios 

We  believe  that  there  is  a  need  to 
ensiu'c  that  the  cost-to-charge  ratio  used 
to  compute  an  IRF's  estimated  cosis 
should  be  subject  to  a  statistical 
measure  of  accuracy.  Removing  aberrant 
data  from  the  calculation  of  outlier 
payments  will  allow  us  to  enhance  the 
extent  to  which  outlier  payments  are 
equitably  distributed  and  continue  to 
reduce  incentives  for  IRFs  to  underserve 
patients  who  require  more  costly  care. 
Further,  using  a  statistical  measure  of 
accuracy  to  address  aberrant  cost-to- 
charge  ratios  will  also  allow  us  to  be 
consistent  with  the  proposed  outlier 
policy  changes  for  the  acute  care 


hospital  IPPS  discussed  in  the  March  4, 
2003  Cost  Outlier  proposed  rule,  (68  FR 
10420).  Therefore  in  this  proposed  rule, 
we  are  proposing  the  following: 

(1)  To  apply  a  ceiling  to  IRF's  cost-to- 
charge  ratio  if  a  facility's  cost-to-charge 
ratio  is  above  a  ceiling.  We  will 
calculate  two  national  ceilings,  one  for 
IRFs  located  in  rural  areas  and  one  for 
facilities  located  in  urban  areas.  We 
propose  to  compute  this  ceiling  by  first 
calculating  the  national  average  and  the 
standard  deviation  of  the  cost-to-charge 
ratio  for  both  urban  and  rural  IRFs. 
(Because  of  the  small  number  of  IRF's 
compared  to  the  number  of  acute  care 
hospitals,  we  believe  that  statewide 
averages  for  IRFs,  as  proposed  imder  the 
IPPS,  would  not  be  statistically  valid. 
Thus,  we  propose  to  use  national 
average  cost-to-charge  ratios  in  place  of 
statewide  averages.)  To  determine  the 
rural  and  urban  ceiling,  we  propose  to 
multiply  each  of  the  standard  deviations 
by  3  and  add  the  result  to  the 
appropriate  national  cost-to-charge  ratio 
average  (rural  and  urban).  We  believe 
this  method  results  in  statistically  valid 
ceilings.  If  an  IRF's  cost-to-charge  ratio 
is  above  the  applicable  ceiling  it  is 
considered  to  be  statistically  inaccurate 
and  we  propose  to  assign  the  national 
(either  rural  or  urban)  average  cost-to- 
charge  ratio  to  the  IRF.  Cost-to-charge 
ratios  above  this  ceiling  are  probably 
due  to  faulty  data  reporting  or  entry, 
and,  therefore,  should  not  be  used  to 
identify  and  make  payments  for  outlier 
cases  because  such  data  are  most  likely 
erroneous  and  therefore  should  not  be 
relied  upon.  We  propose  to  update  the 
ceiling  and  averages  using  this 
methodology  every  year  and  we  will 
publish  these  amounts  in  future 
program  memoranda; 

(2)  Not  assign  the  applicable  national 
average  cost-to-charge  ratio  when  an 
IRF's  cost-to-charge  ratio  falls  below  a 
floor.  We  are  proposing  this  policy 
because,  as  is  the  case  for  acute  care 
hospitals,  we  believe  IRFs  could 
arbitrarily  increase  their  charges  in 
order  to  maximize  outlier  payments. 
Even  though  this  arbitrary  increase  in 
charges  should  result  in  a  lower  cost-to- 
charge  ratio  in  the  future  (due  to  the  lag 
time  in  cost  report  settlement),  if  we 
propose  the  use  of  a  floor,  the  IRF's  cost- 
to-charge  ratio  would  be  raised  to  the 
applicable  national  average.  This 
application  of  the  national  average 
could  result  in  inappropriately  higher 
outlier  pajrments.  Accordingly,  we  are 
proposing  to  apply  the  IRF's  actual  cost- 
to-charge  ratio  to  determine  the  cost  of 
the  case  rather  than  creating  and 
applying  a  floor.  Applying  an  IRF's 
actual  cost-to-charge  ratio  to  charges  in 
the  future  to  determine  the  cost  of  a  case 


wiU  result  in  more  appropriate  outlier 
payments  because  it  does  not  overstate 
the  actual  cost-to-charge  ratio. 
Therefore,  consistent  with  the  proposed 
policy  change  for  acute  care  hospitals 
under  the  EPPS,  we  are  proposing  that 
to  use  an  IRF's  actual  cost-to-charge 
ratio  no  matter  how  low  their  ratio  fall. 

3.  Proposed  Adjustment  of  IRF  Outlier 
Payments 

ijjnder  the  existing  methodology  for 
computing  IRF  outlier  payments  as 
described  in  the  preamble  of  the  August 
7,  2001  IRF  PPS  final  rule  (66  FR  41363) 
and  in  the  November  1 ,  2001  Program 
Memorandum  discussed  above,  we 
specify  that  the  cost-to-charge  ratio  used 
to  compute  estimated  costs  are  obtained 
from  the  most  recent  settled  Medicare 
cost  report.  Fiuther,  we  provided  for  no 
retroactive  adjustment  to  the  outlier 
payments  to  account  for  differences 
between  the  cost-to-charge  ratio  from 
the  latest  settled  cost  report  and  the 
actual  cost-to-charge  ratio  for  the  cost 
reporting  period  in  which  the  outlier 
payment  is  made.  This  policy  is 
consistent  with  the  existing  outlier 
payment  policy  for  acute  care  hospitals 
under  the  IPPS.  However,  as  discussed 
in  the  IPPS  March  4,  2003  Cost  Outlier 
proposed  rule  (68  FR  10423),  we 
proposed  to  revise  the  methodology  for 
determining  cost-to-charge  ratios  for 
acute  care  hospitals  under  the  IPPS 
because  we  became  aware  that  payment 
vulnerabilities  exist  in  the  current  IPPS 
outher  policy.  Because  we  believe  the 
IRF  outlier  payment  methodology  is 
likewise  susceptible  to  the  same 
payment  vulnerabilities,  we  are 
proposing  the  following: 

(1)  As  proposed  for  acute  care 
hospitals  under  the  IPPS  at  proposed 
§  412.84{i)  in  the  March  4,  2003 
proposed  rule  (68  FR  10420),  we  are 
proposing  under  §  412.624(e)(4),  by 
cross-referencing  proposed  §412.84(1), 
that  fiscal  intermediaries  would  use 
more  recent  data  when  determining  an 
IRF's  cost-to-charge  ratio.  Specifically, 
under  proposed  §412.84(i),  we  are 
proposing  that  fiscal  intermediaries 
would  use  either  the  most  recent  settled 
IRF  cost  report  or  the  most  recent 
tentative  settled  IRF  cost  report, 
whichever  is  later  to  obtain  the 
applicable  IRF  cost-to-charge  ratio.  In 
addition,  as  proposed  imder  §  412.84(i), 
any  reconciliation  of  outlier  payments 
will  be  based  on  a  ratio  of  costs  to 
charges  computed  from  the  relevant  cost 
report  and  charge  data  determined  at  the 
time  the  cost  report  coinciding  with  the 
discharge  is  settled.  As  is  the  case  with 
the  proposed  changes  to  the  outlier 
policy  for  acute  care  hospitals  under  the 
IPPS,  we  are  still  assessing  the 


procedural  changes  that  would  be 
necessary  to  implement  this  change. 

(2)  As  proposed  for  acute  care 
hospitals  imder  the  IPPS  at  proposed 
§  412.84(m)  in  the  March  4,  2003 
proposed  rule  (68  FR  10420),  we  are 
proposing  under  §  412.624(e)(4),  by 
cross-referencing  proposed  §412.84(m). 
that  IRF  outlier  payments  may  be 
adjusted  to  accoimt  for  the  time  value  of 
money  which  is  the  value  of  money 
during  the  time  period  it  was 
inappropriately  held  by  the  IRF  as  an 
"overpayment."  We  also  may  adjust 
outlier  payments  for  the  time  value  of 
money  for  cases  that  are  "underpaid"  to 
the  IRF.  In  these  cases,  the  adjustment 
will  result  in  additional  payments  to  the 
IRF.  We  are  proposing  that  any 
adjustment  will  be  based  upon  a  widely 
available  index  to  be  established  in 
advance  by  the  Secretary,  and  will  be 
applied  from  the  midpoint  of  the  cost 
reporting  period  to  the  date  of 
reconciliation. 

4.  Proposed  Change  to  the  Methodology 
for  Calculating  the  Federal  Prospective 
Payment  Rates 

Section  412.624(e)(4)    Adjustment  for 
high-cost  outliers 

We  provide  for  an  additional  pajonent 
to  a  facility  if  its  estimated  costs  for  a 
patient  exceeds  a  fixed  dollar  amoimt 
(adjusted  for  area  wage  levels  and 
factors  to  account  for  treating  low- 
income  patients  and  for  rural  locations) 
as  specified  by  CMS.  The  additional 
payment  equals  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  patient  and  the  sum  of  the  adjusted 
Federal  prospective  payment  computed 
under  this  section  and  the  adjusted 
fixed  dollar  amount.  Additional 
payments  made  under  this  section  will 
be  subject  to  the  adjustments  at 
§  412.84(i)  except  that  national  averages 
will  be  used  instead  of  statewide 
averages.  Additional  payments  made 
under  this  section  will  also  be  subject  to 
adjustments  at  §4l2.84(m). 

Vn.  Provisions  of  the  Proposed  Rule 

Overall,  in  this  proposed  rule,  we  are 
proposing  to  update  the  IRF  Federal 
prospective  payment  rates  from  FY  2003 
to  FY  2004  using  the  methodology 
described  in  §412.624  of  the 
regulations.  Our  proposed  FY  2004 
Federal  prospective  payment  rates 
would  be  effective  for  discharges  on  or 
after  October  1,  2003  and  before  October 
1,  2004. 

We  are  proposing  to  update  the  IRF 
wage  indices  for  FY  2004  by  using  FY 
1999  acute  care  hospital  data.  However, 
any  adjustments  or  updates  made  under 
section  1886(j)(6)  of  the  Act  must  be 


made  in  a  budget  neutral  manner. 
Therefore,  we  are  proposing  a 
methodology  to  update  the  wage  indices 
for  FY  2004  using  1999  acute  care 
hospital  data  in  a  budget  neutral 
maimer. 

We  are  also  proposing  to  modify 
certain  criteria  for  a  hospital  or  a 
hospital  unit  to  be  classified  as  an  IRF. 

Section  412.20    Hospital  services 
subject  to  the  prospective  payment 
systems 

We  are  proposing  to  redesignate 
current  §  412.20(b)  and  add  a  new 
paragraph  (b)(2)  that  states  inpatient 
hospital  services  will  not  be  paid  for 
under  the  IRF  PPS  if  the  services  are 
paid  by  a  health  maintenance 
organization  (HMO)  or  competitive 
medical  plan  (CMP)  that  elects  not  to 
have  CMS  make  payments  to  an  IRF  for 
services,  which  are  inpatient  hospital 
services,  furnished  to  the  HMO's  or 
CMP's  Medicare  enroUees  under  part 
417. 

SectioTi  412.22    Excluded  hospitals  and 
hospital  units:  General  rules 

We  are  proposing  to  eliminate 
application  of  the  bed-number  criteria 
in  §412.22(h)(2)(i)  for  freestanding 
satellite  IRFs  by  revising  §412.22(h)(^ 
and  by  adding  §  412.22(h)(7). 

Section  412.25    Excluded  hospital 
units:  Common  requirements 

We  are  also  proposing  to  eliminate 
application  of  the  bed-number  criteria 
for  IRF  satellite  units  of  a  hospital  in 
§  412.25(e)(2)(i)  by  revising 
§  412.25(e)(2)  and  by  adding 
§  412.25(e)(5)  to  conform  with  the 
proposed  change  in  §412.22(h)(2)(i). 

Section  412.29    Excluded  rehabilitation 
units:  Additional  requirements 

Under  §  412.29(a),  an  IRF  unit  must 
have  met  either  the  requirements  for 
new  units  or  converted  units  under 
§412.30  in  order  to  be  excluded  from 
the  inpatient  acute  care  PPS.  Section 
412.29(a)(2)  contains  an  incorrect 
reference  to  the  requirements  for 
converted  units  under  "§  412.30(b)." 
The  correct  reference  to  the 
requirements  for  converted  units  is 
§  412.30(c).  Accordingly,  we  are 
proposing  to  make  a  technical 
correction  by  changing  the  reference  in 
§  412.29(a)(2)  to  state  "Converted  units 
under  §  412.30(c)." 

Section  412.30    Exclusion  of  new 
rehabilitation  units  and  expansion  of 
units  already  excluded 

Section  412.30(b)(3)  contains  an 
incorrect  reference  to  the  required 
written  certification  described  in 
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paragraph  "(a)(2)"  of  this  section.  The 
correct  reference  to  the  written 
certification  is  described  in  paragraph 
(2)  of  §  412.30(b).  Accordingly,  we  are 
proposing  to  make  a  technical 
correction  by  changing  the  current 
reference  to  paragraph  (a)(2)  in 
paragraph  (b)(3)  to  state  "The  written 
certification  described  in  paragraph 
(b)(2)*   *   *•'. 

Section  412.30(d)(2)(i)  contains  an 
incorrect  reference  to  the  definition  of 
new  bed  capacity  imder  paragraph 
"(c)(1)"  of  this  section.  The  correct 
reference  to  the  definition  of  new  bed 
capacity  is  paragraph  (d)(1). 
Accordingly,  we  are  proposing  a 
technical  correction  to  change  the 
current  reference  to  paragraph  (c)(1)  in 
paragraph  (d)(2)(i)  to  state  "*  *  *  under 
paragraph  (d)(1)  of  this  section." 

Revision  of  the  Definition  of  Discharge 
in  §412.602 

According  to  §412.602,  a  discharge 
has  occurred  when  the  patient  has  been 
formally  released  from  the  hospital,  or 
has  died  in  the  hospital,  or  when  the 
patient  stops  receiving  Medicare — 
covered  Part  A  inpatient  rehabilitation 
services.  We  are  proposing  to  amend 
§  412.602  by  revising  the  definition  of 
"Discharge."  Accordingly,  the  revised 
definition  would  read  as  follows: 

Discharge.  A  Medicare  patient  in  an 
inpatient  rehabilitation  facility  is 
considered  discharged  when — 

(1)  The  patient  is  formally  released 
from  the  inpatient  rehabilitation  facility; 
or 

(2)  The  patient  dies  in  the  inpatient 
rehabilitation  facility. 

General  Requirements  for  Payment 
Under  the  Prospective  Payment  System 
for  Inpatient  Rehabilitation  Facilities  in 
§412.604 

In  §412.604,  "General  requirements," 
in  paragraph  (a)(2)  introductory  text,  we 
are  proposing  to  change  the  word  "we" 
to  "CMS  or  its  Medicare  fiscal 
intermediary"  to  read  as  follows: 

"If  an  inpatient  rehabilitation  facility 
fails  to  comply  fully  with  these 
conditions  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  Part  A  fee-for-service 
beneficiaries,  CMS  or  its  Medicare  fiscal 
intermediary  may,  as  appropriate — "    • 

Addition  of  Requirement  To  Give 
Patient  the  Privacy  Act  Statement  in 
§412.608 

Section  412.608  specifies  that  before 
performing  the  IRF-PAI  assessment,  the 
IRF  must  inform  the  patient  of  the  rights 
contained  in  this  section.  The  rights 
specified  in  §  412.608  are — 


(1)  The  right  to  be  informed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data; 

(2)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidential  and  secure; 

(3)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations; 

(4)  The  right  to  refuse  to  answer 
patient  assessment  questions;  and 

(5)  The  right  to  see,  review,  and 
request  changes  on  his  or  her  patient 
assessment. 

In  addition  to  the  rights  specified  in 
§412.608,  a  patient  has  privacy  rights 
under  the  Privacy  Act  of  1974  (5  U.S.C. 
§  552a(e)(3)),  and  45  CFR  5b.4(a)(3).  The 
Privacy  Act  and  45  CFR  5b.4(a)(3) 
require  that  an  individual  be  informed 
under  what  authority,  and  for  what 
purpose,  individually  identifiable 
information  is  being  collected  bya 
Federal  agency  and  maintained  in  a 
system  of  records.  In  order  to  ensure 
that  an  IRF  complies  with  the  Privacy 
Act  of  1974,  and  45  CFR  5b.4(a)(3),  we 
are  proposing  that  before  performing  the 
IRF-PAI  assessment,  an  IRF  clinician 
must  give  each  Medicare  inpatient  two 
forms.  We  have  published  these  forms 
in  Appendix  B  "Inpatient  Rehabilitation 
Facility  Patient  Privacy  Forms"  of  this 
proposed  rule.  In  addition,  we  are 
proposing  that  the  form  entitled 
"Privacy  Act  Statement— Health  Care 
Records"  is  a  detailed  description  of 
patient  privacy  rights  under  the  Privacy 
Act  of  1974.  Also,  we  are  proposing  that 
the  form  entitled  "Inpatient 
Rehabilitation  Facility  Patient 
Assessment  Instrument  (IRF-PAI)  Data 
Collection  Information  Summary  for 
Patients  in  Inpatient  Rehabilitation 
Facilities"  is  the  plain  language 
equivalent  of  the  Privacy  Act 
Statement — Health  Care  Records. 
Additionally,  we  are  proposing  that  by 
giving  both  of  these  forms  to  a  patient 
before  starting  the  IRF-PAI  assessment, 
the  IRF  would  fulfill  the  requirement 
that  the  patient  be  informed  of  the  five 
rights  specified  in  §412.608. 
Accordingly,  we  are  proposing  to  amend 
§  412.608  to  read  as  follows: 

Section  412.608    Patients  Rights 
Regarding  the  Collection  of  Patient 
Assessment  Data 

(a)  Before  performing  an  assessment 
using  the  patient  assessment 
instnmient,  a  clinician  of  the  inpatient 
rehabilitation  facility  must  give  a 
Medicare  inpatient  each  of  these 
fonns — 


(1)  The  Privacy  Act  Statement — 
Health  Care  Records;  and 

(2)  The  Inpatient  Rehabilitation 
Facility  Patient  Assessment  Instrument 
(IRF-PAI)  Privacy  Act  Statement- 
Health  Care  Records. 

(b)  The  Inpatient  Rehabilitation 
Facility  Patient  Assessment  Instrument 
(IRF-PAI)  Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities  is  the  plain 
language  equivalent  of  the  Privacy  Act 
Statement — Health  Care  Records. 

(c)  By  giving  the  Medicare  inpatient 
the  forms  specified  in  paragraph  (a)  of 
this  section  the  inpatient  rehabilitation 
facility  has  informed  the  Medicare 
patient  of — 

(1)  His  or  her  privacy  rights  imder  the 
Privacy  Act  of  1974  and  45  CFR 
5b.4(a)(3);  and 

(2)  The  following  rights: 

(i)  The  right  to  be  iiiformed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data. 

(ii)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidentied  and  secure. 

(iii)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations. 

(iv)  The  right  to  refuse  to  answer 
patient  assessment  questions. 

(v)  The  right  to  see,  review,  and 
request  changes  on  his  or  her  patient 
assessment. 

(d)  The  patient  rights  specified  in  this 
section  are  in  addition  to  the  patient 
rights  specified  in  §482.13  of  this 
chapter. 

By  complying  with  the  requirements 
specified  in  revised  §  412.608  the  IRF 
has  not  met  the  separate  requirement  in 
45  CFR  164.520  entitled  "Notice  of 
privacy  practices  for  protected  health 
information."  Section  164.520  requires 
that  a  health  plan  or  health  care 
provider  give  patients  a  Notice  of 
Privacy  Practices  that  must  describe  the 
health  plan's  or  health  care  provider's 
own  uses  and  disclosures  of  protected 
health  information,  and  the  individual 
rights  that  patients  have  vrith  respect  to 
their  protected  health  information. 

When  the  IRF-PAI  Must  Re  Completed 
(§412.610) 

According  to  §  412.606(b),  an  IRF 
must  use  the  IRF-PAI  to  assess 
Medicare  Part  A  fee-for-service 
inpatients.  Section  412.610(c)(l)(i)(C) 
specifies  that  the  IRF-PAI  for  the 
admission  assessment  "Must  be 
completed  on  the  calendar  day  that 
follows  the  admission  assessment 
reference  day."  In  order  to  clarify  that 


§412.610(c)(l)(i)(C)  does  not  prohibit 
the  IRF  from  recording  any  or  all  of  the 
data  on  the  IRF-PAI  before  the  day  that 
follows  the  admission  assessment 
reference  day,  we  are  proposing  to 
amend  §412.610(c)(l)(i)(C)  to  read  as 
follows:  Must  be  completed  by  the 
calendar  day  that  follows  the  admission 
assessment  reference  day. 

Transmission  of  IRF-PAI  Data 
(§412.614) 

As  specified  in  §  412.606(b),  "Patient 
assessment  instrument,"  an  IRF  must 
use  the  IRF-PAI  to  assess  Medicare  Part 
A  fee-for-service  inpatients. 

Section  412.614,  "Transmission  of 
patient  assessment  data,"  specifies  that 
an  IRF  must  transmit  to  us  the  IRF-PAI 
assessment  data  for  each  Medicare  Part 
A  fee-for-service  inpatient.  It  is  the 
electronic  version  of  the  IRF-PAI  that 
enables  an  IRF  to  transmit  the  IRF-PAI 
data  to  us.  We  require  that  IRFs  transmit 
IRF-PAI  data  so  that  we  have  the  IRF- 
PAI  data  that  are  associated  with  the 
CMC  payment  code  that  the  IRF 
submitted  to  its  FI.  We  are  proposing  to 
amend  §412.614  by  specifying  that 
§  412.614(a)  is  a  general  rule  that  would 
read  as  follows: 

(a)  Data  format.  General  rule.  The  IRF 
must  encode  and  transmit  data  for  each 
Medicare  Part  A  fee-for-service 
inpatient — 

We  are  proposing  to  amend  §412.614 
by  adding  a  new  §  412.614(a)(3),  which 
would  relieve  the  IRF  of  having  to 
transmit  the  IRF-PAI  data  for  a 
Medicare  Part  A  fee-for-service  inpatient 
when  Medicare  will  not  be  paying  the 
IRF  for  any  of  the  services  the  IRF, 
furnished  to  that  inpatient.  New 
§  412.614(a)(3)  would  read  as  follows: 

Exception  to  the  general  rule.  When 
the  inpatient  rehabilitation  facility  does 
not  submit  claims  data  to  Medicare  in 
order  to  be  paid  for  any  of  the  services 
it  furnished  to  a  Medicare  Part  A  fee-for- 
service  inpatient,  the  inpatient 
rehabilitation  facility  is  not  required, 
but  may,  transmit  to  Medicare  the 
inpatient  rehabilitation  facility  patient 
assessment  data  associated  with  the 
services  furnished  to  that  same 
Medicare  Part  A  fee-for-service 
inptatient. 

We  are  proposing  a  new  §  412.614(e) 
to  read  as  follows:  "Exemption  to  being 
assessed  a  penalty  for  transmitting  the 
IRF-PAI  data  late.  CMS  may  waive  the 
penalty  specified  in  paragraph  (d)  of 
this  section  when,  due  to  an 
extraordinary  situation  that  is  beyond 
the  control  of  an  inpatient  rehabilitation 
facility,  the  inpatient  rehabilitation 
facility  is  unable  to  transmit  the  patient 
assessment  data  in  accordance  with 
paragraph  (c)  of  this  section.  Only  CMS 


can  determine  if  a  situation  encountered 
by  an  inpatient  rehabilitation  facility  is 
extraordinary  and  qualifies  as  a 
situation  for  waiver  of  the  penalty 
specified  in  paragraph  (d)(2)  of  this 
section.  An  extraordinary  situation  may 
be,  but  is  not  limited  to,  fires,  floods, 
earthquakes,  or  similar  unusual  events 
that  inflict  extensive  damage  to  an 
inpatient  rehabilitation  facility.  An 
extraordinary  situation  may  be  one  that 
produces  a  data  transmission  problem 
that  is  beyond  the  control  of  the 
inpatient  rehabilitation  facility,  as  well 
as  other  situations  determined  by  CMS 
to  be  beyond  the  control  of  the  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  must  be  fully  documented  by 
the  inpatient  rehabilitation  facility." 

Proposed  Update  of  Area  Wage  Data 

In  §  412.624(e),  "Calculation  of  the 
adjusted  Federal  prospective  payment," 
in  paragraph  (1),  "Adjustment  for  area 
wage  levels,"  we  are  proposing  that 
adjustments  or  updates  to  the  wage  data 
used  to  adjust  aiacility's  Federal 
prospective  payment  rate  under 
paragraph  (e)(1)  of  this  section  will  be 
made  in  a  budget  neutral  manner.  We 
are  also  proposing  to  determine  a  budget 
neutral  wage  adjustment  factor,  based 
on  any  adjustment  or  update  to  the  wage 
data,  to  apply  to  the  standard  payment 
conversion  factor. 

Proposed  Adjustment  for  High-Cost 
Outliers  Under  the  IRF  Prospective 
Payment  System  (§412.624) 

As  proposed  for  acute  care  hospitals 
under  the  IPPS  at  proposed  §  412.84(i) 
in  the  March  4,  2003  proposed  rule  (68 
FR  10420),  we  are  proposing  under 
§  412.624(e)(4),  by  cross-referencing 
proposed  §412.84(1),  that  fiscal 
intermediaries  would  use  more  recent 
data  when  determining  an  IRF's  cost-to- 
charge  ratio.  Specifically,  under 
proposed  §412.84(i),  we  are  proposing 
that  fiscal  intermediaries  would  use 
either  the  most  recent  settled  IRF  cost 
report  or  the  most  recent  tentative 
settled  IRF  cost  report,  whichever  is 
later,  to  obtain  the  applicable  IRF  cost- 
to-charge  ratio.  In  addition,  as  proposed 
under  §412.84(1),  any  reconciliation  of 
outlier  payments  will  be  based  on  a 
ratio  of  costs  to  charges  computed  irom 
the  relevant  cost  report  and  charge  data 
determined  at  the  time  the  cost  report 
coinciding  with  the  discharge  is  settled. 
(Because  of  the  smedl  number  of  IRFs 
compared  to  the  number  of  acute  care 
hospitals,  we  believe  that  statewide 
averages  for  IRFs,  as  proposed  imder  the 
IPPS,  would  not  be  statistically  valid. 
Thus,  we  axe  proposing  to  use  national 
average  cost-to-charge  ratios  in  place  of 
statewide  averages.)  As  is  the  case  with 


the  proposed  changes  t^  the  outlier 
policy  for  acute  care  hospitals  imder  the 
IPPS,  we  are  still  assessing  the 
procedural  changes  that  would  be 
necessary  to  implement  this  change. 

As  proposed  for  acute  care  hospitals 
under  the  IPPS  at  proposed  §  4l2.84(m) 
in  the  March  4,  2003  proposed  rule  (68 
FR  10420),  we  are  proposing  under 
§  412.624(e)(4),  by  cross-referencing 
proposed  §412.84(m),  that  IRF  outlier 
payments  may  be  adjusted  to  account 
for  the  time  value  of  money  which  is  the 
value  of  money  during  the  time  period 
it  was  inappropriately  held  by  the  IRF 
as  an  "overpayment."  We  also  may 
adjust  outlier  payments  for  the  time 
value  of  money  for  cases  that 
"underpaid"  to  the  IRF.  In  these  cases, 
the  adjustment  v«rill  result  in  additional 
payments  to  the  IRF.  We  are  proposing 
that  any  adjustment  wrill  be  based  upon 
a  widely  available  index  to  be 
established  in  advance  by  the  Secretary, 
and  will  be  applied  from  the  midpoint 
of  the  cost  reporting  period  to  the  date 
of  reconciliation. 

Vm.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  agencies  are  required  to 
provide  a  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
when  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  PRA  requires  that  ' 
we  solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  therefore  soliciting  public 
comment  on  each  of  these  issues  for  the 
proposed  information  collection 
requirements  discussed  below. 

Section  412.608    Patients' rights 
regarding  the  collection  of  patient 
assessment  data. 

Under  this  section,  before  performing 
an  assessment  using  the  inpatient 
rehabilitation  facility  patient  assessment 
instrument,  a  clinician  of  the  inpatient 
rehabilitation  facility  must  give  a 
Medicare  inpatient  the  form  entitled 
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"Privacy  Act  Statement — Health  Care 
Records"  and  the  simplified  plain 
language  description  of  the  Privacy  Act 
Statement — Health  Care  Records,  which 
is  a  form  entitled  "Data  Collection 
Information  Siunmary  for  Patients  in 
Inpatient  Rehabilitation  Facilities;"  the 
inpatient  rehabilitation  facility  must 
document  in  the  Medicare  inpatient's 
clinical  record  that  the  Medicare 
inpatient  has  been  given  the  documents 
specified  in  the  section. 

The  burden  associated  with  this 
section  is  the  time  it  will  take  to 
document  that  the  patient  has  been 
given  the  requisite  forms.  We  estimate 
that  it  will  take  no  more  than  a  minute 
per  patient.  There  will  be  an  estimated 
390,000  admissions  per  year,  for  a  total 
of  6,500  hours  per  year. 

Section  412.614     Transmission  of 
Patient  Assessment  Data 

1.  The  inpatient  rehabilitation  facility 
must  encode  and  transmit  data  for  each 
Medicare  Part  A  fee-for-service 
inpatient. 

These  information  collection 
requirements  associated  with  the  IRF 
PPS  are  currently  approved  by  OMB 
through  July  31,  2005  under  OMB 
number  0938-0842. 

2.  Under  paragraph  (e).  Exemption  to 
being  assessed  a  penalty  for 
transmitting  the  IRF-PAI  data  late.  CMS 
may  waive  the  penalty  specified  in 
paragraph  (d)  of  this  section.  To  assist 
CMS  in  determining  if  a  waiver  is 
appropriate  the  inpatient  rehabilitation 
facility  must  fully  document  the 
circumstances  surrounding  the 
occurrence. 

Given  that  it  is  estimated  that  fewer 
than  10  instances  will  occur  on  an 
annual  basis  to  necessitate  a  waiver,  this 
requirement  is  not  subject  to  the  PRA  as 
stipulated  under  5  CFR  1320.3(c). 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §412.604,  §412.608  and  §412.614. 
These  requirements  are  not  effective 
until  they  have  been  approved  by  OMB. 

If  you  nave  any  comments  on  any  of 
these  information  collection  and  record 
keeping  requirements,  please  mail  the 
original  and  3  copies  to  CMS  within  60 
days  of  this  publication  date  directly  to 
the  following:  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Office  of  Regulations  Development  and 
Issuances,  Reports  Clearance  Officer, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Attn:  Julie  Brown,  CMS-1474-P;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 


Office  Building,  Washington,  DC  20503, 
Attn:  Brenda  Aguilar,  CMS  Desk  Officer. 

Comments  submitted  to  OMB  may 
also  be  emailed  to  the  following 
address:  e-mail:  baguilaT@omb.eop.gov; 
or  faxed  to  OMB  at  (202)  395-6974. 

K.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

X.  Regulatory  Impact  Analysis 

A.  Introduction 

The  August  7,  2001  IRS  PPS  final  rule 
(66  FR  41316)  established  the  IRF  PPS 
for  the  payment  of  inpatient  hospital 
services  furnished  by  a  rehabilitation 
hospital  or  rehabilitation  unit  of  a 
hospital  with  cost  reporting  periods 
begiiming  on  or  after  January  1,  2002. 
We  incorporated  a  number  of  elements 
into  the  IRF  PPS,  such  as  case-level 
adjustments,  a  wage  adjustment,  an 
adjustment  for  the  percentage  of  low- 
income  patients,  a  rural  adjustment,  and 
outlier  payments.  The  August  1,  2002 
IRF  PPS  notice  (67  FR  49928)  set  forth 
updates  of  the  IRF  PPS  rates  contained 
in  the  August  7,  2001  IRF  PPS  final  rule. 
The  purpose  of  the  updates  set  forth  in 
the  August  1,  2002  IRF  PPS  notice  was 
to  provide  an  update  to  the  IRF  pajrment 
rates  for  discharges  during  FY  2003. 
This  proposed  rule  proposes  updated 
IRF  PPS  rates  for  discharges  that  occiu- 
during  FY  2004. 

In  constructing  these  impacts,  we  do 
not  attempt  to  predict  behavioral 
responses,  and  we  do  not  make 
adjustments  for  future  changes  in  such 
variables  as  discharges  or  case-mix.  We 
note  that  certain  events  may  combine  to 
limit  the  scope  or  acciuacy  of  our 
impact  analysis,  because  such  an 
analysis  is  future-oriented  and,  thus, 
susceptible  to  forecasting  errors  due  to 
other  changes  in  the  forecasted  impact 
time  period.  Some  examples  of  such 
possible  events  are  newly  legislated 
general  Medicare  program  funding 
changes  by  the  Congress,  or  changes 
specifically  related  to  IRFs.  In  addition, 
changes  to  the  Medicare  program  may 
continue  to  be  made  as  a  result  of  the 
BBA,  the  BBRA,  the  BIPA,  or  new 
statutory  provisions.  Although  these 
changes  may  not  be  specific  to  the  IRF 
PPS,  the  nature  of  the  Medicare  program 


is  such  that  the  changes  may  interact, 
and  the  complexity  of  the  interaction  of 
these  changes  could  make  it  difficult  to 
predict  accurately  the  full  scope  of  the 
impact  upon  IRFs. 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

1.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroiunental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or 
more). 

In  this  proposed  rule,  we  are 
proposing  to  use  an  updated  FY  2004 
IRF  market  basket  index  and  an  updated 
FY  2004  IRF  labor-related  share  and 
wage  indices  to  update  the  IRF  PPS 
rates  to  FY  2004,  as  described  in  section 
VI  of  this  proposed  rule.  By  updating 
the  IRF  PPS  rates  to  FY  2004,  as 
proposed  in  this  proposed  rule,  we 
estimate  that  the  overall  cost  to  the 
Medicare  program  for  IRF  services  in  FY 
2004  will  increase  by  $204.2  million 
over  FY  2003  levels.  The  updates  to  the 
IRF  labor-related  share  and  wage  indices 
are  made  in  a  budget  neutral  manner. 
Thus,  updating  the  IRF  labor-related 
share  and  the  wage  indices  to  FY  2004 
have  no  overall  effect  on  estimated  costs 
to  the  Medicare  program.  Therefore,  this 
estimated  cost  to  the  Medicare  program 
is  due  to  the  application  of  the  proposed 
updated  IRF  market  basket  of  3.3 
percent.  Because  the  cost  to  the 
Medicare  program  is  greater  than  $100 
million,  this  proposed  rule  is 
considered  a  major  rule  as  defined 
above. 

2.  Regulatory  Flexibility  Act  (RFA)  and 
Impact  on  Small  Hospitals 

The  RFA  requires  agencies  to  analyze 
the  economic  impact  of  oiu-  regulations 
on  small  entities.  If  we  determine  that 
the  regulation  will  impose  a  significant 
,  burden  on  a  substantial  number  of  small 
entities,  wp  must  examine  options  for 
reducing  the  biuden.  For  purposes  of 
the  RFA,  small  entities  include  small 
businesses,  nonprofit  organizations,  and 
govenunental  agencies.  Most  hospitals 


are  considered  small  entities,  either  by 
nonprofit  status  or  by  having  receipts  of 
$6  million  to  $29  million  in  any  1  year. 
(For  details,  see  the  Small  Business 
Administration's  regulation  that  set 
forth  size  standards  for  health  care 
industries  at  65  FR  69432.)  Because  we 
lack  data  on  individual  hospital 
receipts,  we  cannot  determine  the 
number  of  small  proprietary  IRFs. 
Therefore,  we  assimie  that  all  IRFs  are 
considered  small  entities  for  the 
purpose  of  the  analysis  that  follows. 
Medicare  fiscal  intermediaries  and 
carriers  are  not  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Tliis  proposed  rule  proposes'a  3.3 
percent  increase  to  the  Federal  PPS 
rates.  We  do  not  expect  an  incremental 
increase  of  3.3  percent  to  the  Medicare 
Federal  rates  to  have  a  significant  effect 
on  the  overall  revenues  of  IRFs.  Most 
IRFs  are  units  of  hospitals  that  provide 
many  different  types  of  services  (for 
example,  acute  care,  outpatient  services) 
and  the  rehabilitation  component  of 
their  business  is  relatively  minor  in 
comparison.  In  addition,  IRFs  provide 
services  to  (and  generate  revenues  from) 
patients  other  than  Medicare 
beneficiaries.  Accordingly,  we  certify 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  small  entities. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  proposed  rule  that  wrill  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  (MSA) 
and  has  fewer  than  100  beds. 

This  proposed  rule  will  not  have  a 
significant  impact  on  the  operations  of 
small  rural  hospitals.  As  indicated 
above,  this  proposed  rule  proposes  a  3.3 
percent  increase  to  the  Federal  PPS 
rates.  In  addition,  we  do  not  expect  an 
incremental  increase  of  3.3  percent  to 
the  Federal  rates  to  have  a  significant 
effect  on  overall  revenues  or  operations 
since  most  rural  hospitals  provide  many 
different  types  of  services  (for  example, 
acute  care,  outpatient  services)  and  the 
rehabilitation  component  of  their 
business  is  relatively  minor  in 
comparison.  Accordingly,  we  certify 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  the  operations  of 
small  rural  hospitals. 

3.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 


requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditiue 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  at  least  $110  million. 
This  proposed  rule  will  not  have  a 
substantial  effect  on  the  governments 
mentioned  nor  will  it  affect  private 
sector  costs. 

4.  Executive  Order  13132 

We  examined  this  proposed  rule  in 
accordance  with  Executive  Order  13132 
and  determined  that  it  wiU  not  have  a 
substantial  impact  on  the  rights,  roles, 
or  responsibilities  of  State,  local,  or 
tribal  governments. 

5.  Overall  Impact 

For  the  reasons  stated  above,  we  have 
not  prepared  an  analysis  imder  the  RFA 
and  section  1102(b)  of  the  Act  because 
we  have  dctenhined  that  this  proposed 
rule  will  not  have  a  significant  impact 
on  small  entities  or  the  operations  of 
small  rural  hospitals. 

B.  Anticipated  Effects  of  the  Proposed 
Rule 

We  discuss  below  the  impacts  of  this 
proposed  rule  on  the  Federal  budget  and 
on  IRFs. 

1.  Budgetary  Impact 

Section  1886(j)(3)(C)  of  the  Act 
requires  aimual  updates  to  the  IRF  PPS 
payment  rates.  Section  1886  (j)(6)  of  the 
Act  requires  the  Secretary  to  adjust  or 
update  the  labor-related  share  and  the 
wage  indices  or  the  labor-related  share 
and  the  wage  indices  the  applicable  to 
IRFs  not  later  than  October  1,  2001  and 
at  least  every  36  months  thereafter.  We 
project  that  updating  the  IRF  PPS  for 
discharges  occurring  on  or  after  October 

1,  2003  and  before  October  1,  2004  will 
cost  the  Medicare  program  $204.2 
million.  The  proposed  update  to  the  IRF 
labor-related  share  and  wage  indices  if 
finalized  will  be  made  in  a  budget 
neutral  manner.  Thus,  updating  the  IRF 
labor-related  share  and  the  wage  indices 
to  FY  2004  would  have  no  overall  effect 
on  estimated  costs  to  the  Medicare 
program.  Therefore,  this  estimated  cost 
to  the  Medicare  program  is  due  to  the 
application  of  the  proposed  updated  IRF 
market  basket  of  3.3  percent. 

2.  Impact  on  Providers 

For  the  impact  analyses  shown  in  the 
August  7,  2001  IRF  PPS  final  rule,  we 
simulated  payments  for  1 .024  facilities. 
To  construct  the  impact  analyses  set 
forth  in  this  proposed  rule,  we  use  the 
latest  available  data.  These  data  include 
the  same  facilities  that  were  used  in 
constructing  the  impact  analyses 


displayed  in  the  August  7,  2001  IRF  PPS 
final  rule  (66  FR  41364-41365,  and 
41372).  We  do  not  have  enough  post-IRF 
PPS  data  to  develop  the  overall 
budgetary  impact  and  the  impact  on 
providers.  Further,  we  will  need  a 
sufficient  amount  of  these  data  to  be 
able  to  rely  on  them  as  the  basis  for  the 
impact  analysis.  Because  IRFs  began  to 
be  paid  under  the  IRF  PPS  based  on 
their  cost  report  start  date  that  occurred 
on  or  after  January  1,  2002,  sufficient 
Medicare  claims  data  will  not  be 
available  for  those  facilities  whose  cost 
report  start  date  occurs  later  in  the 
calendar  year.  We  do  not  have  enough 
post-IRF  PPS  data  to  develop  the  overall 
budgetary  impact  and  the  impact  on 
providers.  Further,  we  will  need  a 
sufficient  amount  of  these  data  to  be 
able  to  rely  on  them  as  the  basis  for  the 
impact  analysis.  Because  IRFs  began  to 
be  paid  imder  the  IRF  PPS  based  on 
their  cost  report  start  date  that  occurred 
on  or  after  January  1.  2002,  sufficient 
Medicare  claims  data  will  not  be 
available  for  those  facilities  whose  cost 
report  start  date  occurs  later  in  the 
calendar  year.  The  estimated  monetary 
changes  among  the  various 
classifications  of  IRFs  for  discharges 
occurring  on  or  after  October  1 ,  2003 
and  before  October  1,  2004  is  reflected 
in  Chart  8  "Projected  Impact  of 
Proposed  FY  2004  Update"  of  this 
proposed  rule. 

3.  Calculation  of  the  Estimated  FY  2003 
IRF  Prospective  Payments 

To  estimate  payments  under  the  IRF 
PPS  for  FY  2003,  we  multiplied  each 
facility's  case-mix  index  by  the  facility's 
number  of  Medicare  discharges,  the  FY 
2003  standardized  payment  amount,  the 
applicable  FY  2003  labor-related  share 
and  wage  indices,  a  low-income  patient 
adjustment,  and  a  rural  adjustment  (if 
applicable).  The  adjustments  include 
the  following: 

The  wage  adjustment,  calculated  as 
follows:  (.27605  +  (.72395  x  FY  2003 
Wage  Index)). 

The  disproportionate  share 
adjustment,  calculated  as  follows: 

(1  +  Disproportionate  Share 
Percentage)  raised  to  the  power  of 
.4838). 

The  rural  adjustment,  if  applicable, 
calculated  by  multiplying  payments  by 
1.1914. 

4.  Calculation  of  the  Proposed  Estimated 
FY  2004  IRF  Prospective  Payments 

To  calculate  proposed  FY  2004 
payments,  we  use  the  payment  rates 
described  in  this  proposed  rule  that 
reflect  the  proposed  3.3  percent  market 
basket  increase  factor  using  the 
proposed  FY  2004  labor-related  share 
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and  wage  indices,  a  low-income  patient 
adjustment,  and  a  rural  adjustment  (if 
applicable).  The  proposed  adjustments 
include  the  following: 

The  proposed  wage  adjustment, 
calculated  as  follows:  (.27605  +  (.72683 
X  FY  2004  Wage  Index)). 

The  proposed  disproportionate  share 
adjustment,  calculated  as  follows:  (1  + 
Disproportionate  Share  Percentage) 
raised  to  the  power  of  .4838). 

The  proposed  rural  adjustment,  if 
applicable,  calculated  by  multiplying 
payments  by  1.1914. 


Chart  8  "Projected  Impact  of  Proposed 
FY  2004  Update"  illustrates  the 
aggregate  impact  of  the  proposed 
estimated  FY  2004  updated  payments 
among  the  various  classifications  of 
facilities  compared  to  the  estimated  IRF 
PPS  pajTuent  rates  applicable  for  FY 
2003. 

The  first  column,  Facility 
Classification,  identifies  the  type  of 
facility.  The  second  column  identifies 
the  number  of  facilities  for  each 
classification  type,  and  the  third  column 


lists  the  number  of  cases.  The  foiu^ 
column  indicates  the  impact  of  the 
proposed  budget  neutral  wage 
adjustment.  The  last  column  reflects  the 
combined  changes  including  the 
proposed  update  to  the  FY  2003 
payment  rates  by  proposed  3.3  percent 
and  the  proposed  budget  neutral  wage 
adjustment  (including  the  proposed  FY 
2004  labor-related  share  and  the 
proposed  FY  2004  wage  indices). 


Chart  8.— Projected  Impact  of  Proposed  FY  2004  Update 
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As  Chart  8  illustrates,  all  IRFs  are 
expected  to  benefit  from  the  proposed 
3.3  percent  market  basket  increase  that 
would  be  applied  to  FY  2003  IRF  PPS 
payment  rates  to  develop  the  proposed 
FY  2004  rates.  However,  there  may  be 
distributional  impacts  among  various 
IRFs  due  to  the  application  of  the 
proposed  updates  to  the  labor-related 
share  and  proposed  wage  indices  in  a 
budget  neutral  maimer. 

To  summarize,  we  have  proposed  that 
all  facilities  would  receive  a  3.3  percent 
increase  in  their  unadjusted  IRF  PPS 
payments.  The  estimated  positive 
impact  among  all  IRFs  reflected  in  Chart 
8  are  due  to  the  effect  of  the  proposed 
update  to  the  IRF  market  basket  index. 
We  also  note  that,  while  no  changes  in 
the  regulations  are  being  proposed,  we 
discuss  the  potential  effects  of  improved 
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compliance  with  the  75  percent  rule  in 
section  11  of  this  proposed  rule. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend. 
42  CFR  chapter  IV,  part  412,  as  set  forth 
below: 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B— Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  Inpatient  Capital- 
Related  Costs 

2.  In  §412.20,  the  following  changes 
are  made: 

A.  Redesignate  paragraph  (b)  as 
paragraph  (b)(1). 

B.  Add  paragraph  (b)(2)  to  read  as 
follows: 


§  412.20    Hospital  services  subject  to  the 
prospective  payment  systems. 

***** 

(b)  *   *   * 

(2)  CMS  will  not  pay  for  services 
under  Subpart  P  of  this  part  if  the 
services  are  paid  for  by  a  health 
maintenance  organization  (HMO)  or 
competitive  medical  plan  (CMP)  that 
elects  not  to  have  CMS  make  payments 
to  an  inpatient  rehabilitation  facility  for 
services,  which  are  inpatient  hospital 
services,  furnished  to  the  HMO's  or 
CMP's  Medicare  enroUees,  as  provided 
under  part  41 7  of  this  chapter. 
*        *        *        *        * 

3.  In  §412.22,  the  following  changes 
are  made: 

A.  Revise  paragraph  (h)(2) 
introductory  text. 

B.  Add  and  reserve  paragraph  (h)(6). 

C.  Add  paragraph  (h)(7). 

The  revisions  and  addition  read  as 
follows: 

§412.22    Excluded  hospitals  and  tiospital 
units:  General  rules. 

***** 

(h)*  *  * 

(2)  Except  as  provided  in  paragraphs 
(h)(3)  and  (h)(7)  of  this  section,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1999,  a  hospital  that 
has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  systems 
for  any  period: 
***** 

()b)  [Reserved] 

(7)  The  provisions  of  paragraph 
(h){2)(i)  of  this  section  do  not  apply  to 
any  inpatient  rehabilitation  facility  that 
is  subject  to  the  inpatient  rehabilitation 
facility  prospective  payment  system 
under  subpart  P  of  this  part,  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003. 

4.  In  §412.25,  the  following  changes 
are  made: 

A.  Revise  paragraph  (e)(2) 
introductory  text. 

B.  Add  paragraph  (e)(5). 

The  revision  and  addition  read  as 
follows: 

§412.25    Excluded  hospital  units:  Common 
requirements. 

***** 

Ob)*   *   * 

(2)  Except  as  provided  in  paragraphs 
(e)(3)  and  (e)(5)  of  this  section,  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1999,  a  hospital  that 
has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  systems 
for  any  period: 


(5)  The  provisions  of  paragraph 
(e)(2)(i)  of  this  section  do  not  apply  to 
any  inpatient  rehabilitation  facility  that 
is  subject  to  the  inpatient  rehabilitation 
facility  prospective  payment  system 
under  subpart  P  of  this  part,  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,2003. 
***** 

5.  In  §412.29,  revise  paragraph  (a)(2) 
to  read  as  follows: 

§412.29    Excluded  rehabilitation  units: 
Additional  requirements. 

(a)  *  *  * 

(2)  Converted  units  under  §  412.30(c). 

***** 

6.  In  §  412.30,  the  following  changes 
are  made: 

A.  Revise  paragraph  (b)(3). 

B.  Revise  paragraph  (d)(2)(i). 

§412.30    Exclusion  of  new  rehabilitation 
units  and  expansion  of  units  already 
excluded. 

(b)  *  *  * 

(3)  The  written  certification  described 
in  paragraph  (b)(2)  of  this  section  is 
effective  for  the  first  full  cost  reporting 
period  during  which  the  unit  is  used  to 
provide  hospital  inpatient  care. 
***** 

(d)  *  *  * 

(2)  Conversion  of  existing  bed 
capacity,  (i)  Bed  capacity  is  considered 
to  be  existing  bed  capacity  if  it  does  not 
meet  the  definition  of  new  bed  capacity 
under  paragraph  (d)(1)  of  this  section. 


Subpart  P — Prospective  Payment  for 
Inpatient  Rehabilitation  Hospitals  and 
Rehabilitation  Units 

7.  In  §412.602,  republish  the 
introductory  text  and  revise  the 
definition  of  "Discharge"  to  read  as 
follows: 

§412.602    Definitions. 

As  used  in  this  subpart — 

***** 

Discharge.  A  Medicare  patient  in  an 
inpatient  rehabilitation  facility  is 
considered  discharged  when — 

(1)  The  patient  is  formally  released 
from  the  inpatient  rehabilitation  facility; 
or 

(2)  The  patient  dies  in  the  inpatient 
rehabilitation  facility. 
***** 

8.  In  §412.604,  revise  paragraph  (a)(2) 
introductory  text  to  read  as  follows: 

§  41 2.604    Conditions  for  payment  under 
the  prospective  payment  system  for 
inpatient  rehabilitation  facilities. 

(a)  *  *  * 

(2)  If  an  inpatient  rehabilitation 
facility  fails  to  comply  fully  with  these 


conditions  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  Part  A  fee-for-service 
beneficiaries,  CMS  or  its  Medicare  fiscal 
intermediary  may,  as  appropriate — 
***** 

9.  Section  412.608  is  revised  to  read 
as  follows: 

§  41 2.608    Patients'  rights  regarding  the 
collection  of  patient  assessment  data 

(a)  Before  performing  an  assessment 
using  the  inpatient  rehabilitation  facility 
patient  assessment  instrument,  a 
clinician  of  the  inpatient  rehabilitation 
facility  must  give  a  Medicare  inpatient' 
each  of  these  forms — 

(1)  The  form  entitled  "Privacy  Act 
Statement — Health  Care  Records;"  and 

(2)  The  simplified  plain  language 
description  of  the  Privacy  Act 
Statement — Health  Care  Records  which 
is  a  form  entitled  "Data  Collection 
Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities." 

(b)  The  inpatient  rehabilitation 
facility  must  document  in  the  Medicare 
inpatient's  clinical  record  that  the 
Medicare  inpatient  has  been  given  the 
documents  specified  in  paragraph  (a)  of 
this  section. 

(c)  The  Data  Collection  Information 
Summary  for  Patients  in  Inpatient 
Rehabilitation  Facilities  is  the 
simplified  plain  language  description  of 
the  Privacy  Act  Statement — Health  Care 
Records. 

(d)  By  giving  the  Medicare  inpatient 
the  forms  specified  in  paragraph  (a)  of 
this  section  the  inpatient  rehabilitation 
facility  will  inform  the  Medicare  patient 
of— 

(1)  Their  privacy  rights  under  the 
Privacy  Act  of  1974  and  45  CFR 
5b.4(a)(3);  and 

(2)  "The  following  rights: 

(i)  The  right  to  be  informed  of  the 
purpose  of  the  collection  of  the  patient 
assessment  data; 

(ii)  The  right  to  have  the  patient 
assessment  information  collected  be 
kept  confidential  and  secure; 

(iii)  The  right  to  be  informed  that  the 
patient  assessment  information  will  not 
be  disclosed  to  others,  except  for 
legitimate  purposes  allowed  by  the 
Federal  Privacy  Act  and  Federal  and 
State  regulations; 

(iv)  The  right  to  refuse  to  answer 
patient  assessment  questions;  and 

(v)  The  right  to  see,  review,  and 
request  changes  on  his  or  hter  patient 
assessment. 

(e)  The  patient  rights  specified  in  this 
section  are  in  addition  to  the  patient 
rights  specified  in  §482.13  of  this 
chapter. 

10.  In  §412.610,  revise  paragraph 
(c)(l)(i)(C)  to  read  as  follows: 
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§  41 2.61 0    Assessment  schedule. 

*         *         *         *         * 

(c)*  *   * 

(D*  *  * 

(i)*  *  * 

(C)  Must  be  completed  by  the 
calendar  day  that  follows  the  admission 
assessment  reference  day. 

***** 

11.  In  §412.614,  the  following 
changes  are  made: 

A.  Redesignate  paragraphs  {a)(l)  and 
(a)(2)  as  (a)(l)(i)  and  (a)(l)(ii), 
respectively. 

B.  Redesignate  the  introductory  text  to 
paragraph  (a)  as  (a)(1)  and  add  a  heading 
to  newly  designated  paragraph  (a)(1). 

C.  Add  a  new  paragraph  (a)(2). 

D.  Add  a  new  paragraph  (e). 

The  revision  and  additions  read  as 
follows: 

§  412.614    Transmission  of  patient 
assessment  data. 

(a)  Data  format.  (1)  General  rule.  The 
inpatient  rehabilitation  facility  must 
encode  and  transmit  data  for  each    ' 
Medicare  Part  A  fee-for-service 
inpatient — 
***** 

(2)  Exception  to  the  general  rule. 
When  the  inpatient  rehabilitation 
facility  does  not  submit  claim  data  to 
Medicare  in  order  to  be  paid  for  any  of 
the  services  it  furnished  to  a  Medicare 
Part  A  fee-for-service  inpatient,  the 
inpatient  rehabilitation  facility  is  not 
required  to,  but  may,  transmit  to 
Medicare  the  inpatient  rehabilitation 
facility  patient  assessment  data 
associated  with  the  services  furnished  to 
that  same  Medicare  Part  A  fee-for- 
service  inpatient. 
***** 

(e)  Exemption  to  being  assessed  a 
penalty  for  transmitting  the  IRF-PAI 
data  late.  CMS  may  waive  the  penalty 
specified  in  paragraph  (d)  of  this  section 
when,  due  to  an  extraordinary  situation 
that  is  beyond  the  control  of  an 
inpatient  rehabilitation  facility,  the 
inpatient  rehabilitation  facility  is  unable 
to  transmit  the  patient  assessment  data 
in  accordance  with  paragraph  (c)  of  this 
section.  Only  CMS  can  determine  if  a 
situation  encountered  \)y  an  inpatient 
rehabilitation  facility  is  extraordinary 
and  qualifies  as  a  situation  for  waiver  of 
the  penalty  specified  in  paragraph  (d)(2) 
of  this  section.  An  extraordinary 
situation  may  be  due  to,  but  is  not 
limited  to,  fires,  floods,  earthquakes,  or 
similar  unusual  events  that  inflict 
extensive  damage  to  an  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  may  be  one  that  produces  a 
data  transmission  problem  that  is 
beyond  the  control  of  the  inpatient 


rehabilitation  facility,  as  well  as  other 
situations  determined  by  CMS  to  be 
beyond  the  control  of  the  inpatient 
rehabilitation  facility.  An  extraordinary 
situation  must  be  fully  documented  by 
the  inpatient  rehabilitation  facility. 

12.  In  §412.624,  the  following 
changes  are  made: 

A.  Revise  paragraph  (c). 

B.  Revise  paragraph  (d). 

C.  Revise  paragraph  (e)(1). 

D.  Revise  paragraph  (e)(4). 
The  revisions  read  as  follows: 

§  41 2.624    Methodology  for  calculating  the 
Federal  prospective  payment  rates. 

***** 

(c)  Determining  the  Federal 
prospective  payment  rates.  (1)  General. 
The  Federal  prospective  payment  rates 
will  be  established  using  a  standard 
payment  amoxmt  referred  to  as  the 
standard  payment  conversion  factor. 
The  standard  payment  conversion  factor 
is  a  standardized  payment  amount 
based  on  average  costs  from  a  base  year 
that  reflects  the  combined  aggregate 
effects  of  the  weighting  factors,  various 
facility  and  case  level  adjustments,  and 
other  adjustments. 

(2)  Update  the  cost  per  discharge. 
CMS  applies  the  increase  factor 
described  in  paragraph  (a)(3)  of  this 
section  to  the  facility's  cost  per 
discharge  determined  under  paragraph 
(b)  of  this  section  to  compute  the  cost 
per  discharge  for  fiscal  year  2002.  Based 
on  the  updated  cost  per  discharge,  CMS 
estimates  the  payments  that  would  have 
been  made  to  the  facility  for  fiscal  year 
2002  under  part  413  of  this  chapter 
without  regard  to  the  prospective 
payment  system  implemented  under 
this  subpart. 

(3)  Computation  of  the  standard 
payment  conversion  factor.  The 
standard  pajonent  conversion  factor  is 
computed  as  follows: 

(i)  For  fiscal  year  2002.  Based  on  the 
updated  costs  per  discharge  and 
estimated  payments  for  fiscal  year  2002 
determined  in  paragraph  (c)(2)  of  this 
section,  CMS  computes  a  standard 
payment  conversion  factor  for  fiscal 
year  2002,  as  specified  by  CMS,  that 
reflects,  as  appropriate,  the  adjustments 
described  in  paragraph  (d)  of  this 
section. 

(ii)  For  fiscal  years  after  2002.  The 
standard  payment  conversion  factor  for 
fiscal  years  after  2002  will  be  the 
standardized  payments  for  the  previous 
fiscal  year  updated  by  the  increase 
factor  described  in  paragraph  (a)(3)  of 
this  section,  including  adjustments 
described  in  paragraph  (d)  of  this 
section  as  appropriate. 

(4)  Determining  the  Federal 
prospective  payment  rate  for  each  case- 
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mix  group.  The  Federal  prospective 
payment  rates  for  each  case-mix  group 
is  the  product  of  the  weighting  factors 
described  in  §  412.620(b)  and  the 
standard  payment  conversion  factor 
described  in  paragraph  (c)(3)  of  this 
section. 

(d)  Adjustments  to  the  standard 
payment  conversion  factor.  The 
standsu-d  payment  conversion  factor 
described  in  paragraph  (c)(3)  of  this 
section  will  be  adjusted  for  the 
following: 

(1)  Outlier  payments.  CMS  determines 
a  reduction  factor  equal  to  the  estimated 
proportion  of  additional  outiier 
payments  described  in  paragraph  (e)(4) 
of  this  section. 

(2)  Budget  neutrality.  CMS  adjusts  the 
Federal  prospective  payment  rates  for 
fiscal  year  2002  so  that  aggregate 
payments  under  the  prospective 
payment  system,  excluding  any 
additional  payments  associated  with 
elections  not  to  be  paid  under  the 
transition  period  methodology  under 

§  412.626(b),  are  estimated  to  equal  the 
amount  that  would  have  been  made  to 
inpatient  rehabilitation  facilities  under 
part  413  of  this  chapter  without  regard 
to  the  prospective  payment  system 
implemented  under  this  subpart. 

(3)  Coding  and  classification  changes. 
CMS  adjusts  the  standard  pajmtient 
conversion  factor  for  a  given  year  if 
CMS  determines  that  revisions  in  case- 
mix  classifications  or  weighting  factors 
for  a  previous  fiscal  year  (or  estimates 
that  those  revisions  for  a  future  fiscal 
year)  did  result  in  (or  would  otherwise 
result  in)  a  change  in  aggregate 
payments  that  are  a  result  of  changes  in 
the  coding  or  classification  of  patients 
that  do  not  reflect  real  changes  in  case- 
mix. 

(e)  *  *  * 

(1)  Adjustment  for  area  wage  levels. 
The  labor  portion  of  a  facility's  Federal 
prospective  payment  is  adjusted  to 
account  for  geographical  differences  in 
the  area  wage  levels  using  an 
appropriate  wage  index.  The  application 
of  the  wage  index  is  made  on  the  basis 
of  the  location  of  the  facility  in  an  urban 
or  rural  area  as  defined  in  §  412.602. 
Adjustments  or  updates  to  the  wage  data 
used  to  adjust  a  facility's  Federal 
prospective  payment  rate  under  this 
paragraph  will  be  made  in  a  budget 
neutral  manner.  CMS  determines  a 
budget  neutral  wage  adjustment  factor, 
based  on  any  adjustment  or  update  to 
the  wage  data,  to  apply  to  the  standard 
payment  conversion  factor. 
*        *        *        *        * 

(4)  Adjustment  for  high-cost  outliers. 
CMS  provides  for  an  additional 
pajrment  to  an  inpatient  rehabilitation 
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ifacility  if  its  estimated  costs  for  a  patient 
exceeds  a  fixed  dollar  amoiut  (adjusted 
ifor  area  wage  levels  and  factors  to 
'account  for  treating  low-income  patients 
and  for  rural  locations)  as  specified  by 
jCMS.  The  additional  payment  equals  80 
jpercent  of  the  difference  between  the 
estimated  cost  of  the  patient  and  the 
sum  of  the  adjusted  Federal  prospective 
ipayment  computed  under  this  section 
and  the  adjusted  fixed  dollar  amount. 
Additional  payments  made  under  this 
section  will  be  subject  to  the 
adjustments  at  §  412.84(i)  and  at 
•§412.84(m),  except  that  national 
averages  will  be  used  instead  of 
statewide  averages.  Additional 
payments  made  under  this  section  will 
also  be  subject  to  adjustments  at 
§412.84(m). 
4         *         *         *         * 

'    Dated:  March  18,  2003. 
jThomas  A  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

I    Approved:  May  6,  2003. 

tTommy  G.  Thompson, 

Secretary. 

I    Note:  The  following  appendices  will  not 
pppear  in  the  Code  of  Federal  Regulations: 

Appendix  A — Methodology  to 
Determine  Compliance  with  the  75 
I^rcent  Rule 

Section  412.23(b)(2)  specifies  that 
diuing  the  most  recent  cost  reporting 
period  75  percent  of  an  IRF's  inpatient 
population  must  have  had  a  medical 
condition  that  can  be  matched  to  one  of 


ten  medical  conditions  specified  in  this 
section.  This  requirement  is  commonly 
termed  the  "75  percent  rule." 

CMS  used  the  IRF-PAI  database  to 
estimate  the  percentage  of  IRFs  that 
submitted  IRF-PAI  data  during  the  first 
eight  months  of  calendar  year  2002  that 
met  the  75  percent  rule.  Under  the 
existing  IRF  PPS  regiUations,  an  IRF 
must  send  CMS  an  IRF-PAI  data  record 
that  contains  data  about  each  Medicare 
Part  A  fee-for-service  inpatient  admitted 
to  the  IRF.  The  IRF-PAI  is  submitted  by 
the  IRF  after  the  inpatient  has  been 
discharged. 

Section  II  of  the  preamble  contains 
Chart  1  "Estimates  of  Compliance  with 
the  75  Percent  Rule.  "Chart  1  illustrates 
the  estimated  percentage  of  IRFs  whose 
Medicare  inpatient  populations  had 
medical  conditions  considered  to  be 
consistent  with  one  or  more  of  the 
medical  conditions  in  §412. 23 (b)(2).  In 
addition.  Chart  1  also  shows  the 
estimated  percentage  of  IRFs  that  met 
lower  thresholds. 

For  example,  in  the  "65%  rule" 
colunm  of  Chart  1  shows  the  percentage 
of  IRFs  that  submitted  IRF-PAI  data 
during  the  first  eight  months  of  calendar 
year  2002  that  had  65  percent  of  their 
Medicare  inpatient  population  included 
in  at  least  one  of  the  ten  medical 
conditions  specified  in  §412. 23(b)(2). 

An  IRF-PAI  data  record  was  coimted 
as  meeting  one  of  the  ten  medical 
conditions  specified  in  §412. 23(b)(2)  if 
its  impairment  group  code  given  in  IRF- 
PAI  item  21  is  listed  in  one  of  the  codes 
listed  in  Table  4  "Acceptable 


Impairment  Group  Codes"  below,  or  if 
any  of  its  diagnoses  (IRF-PAI  items  22 
and  24a  through  24j)  are  listed  in  Table 
5  "Acceptable  ICD-»-CM  Codes" 
below.  (This  list  may  not  be  all 
inclusive,  but  represents  a  conservative 
list  of  diagnoses  more  likely  to  be 
consistent  with  the  ten  diagnoses.) 

Table  4  illustrates  that  the  pairing  of 
some  impairment  group  codes  with 
specific  etiologic  diagnosis  ICD-9-CM 
codes  within  the  same  IRF-PAI  data 
record  resulted  in  that  data  record  not 
being  counted  as  meeting  one  of  the  ten 
medicid  conditions  specified  in 
§  412.23(b)(2).  For  example,  if  an  IRF- 
PAI  data  record  specified  both  the 
impairment  group  code  02.1  (non- 
traumatic brain  injury)  and  the  etiologic 
diagnosis  ICD-9-CM  code  215.0  (other 
benign  neoplasms  of  connective  and 
other  soft  tissue  of  head  and  neck)  then 
that  admission  was  not  counted  as 
meeting  one  of  the  medical  conditions- 
specified  in  §412. 23(b)(2).  However, 
regardless  of  the  impairment  group  code 
specified  in  an  IRF-PAI  data  record  the 
data  record  for  the  admission  was 
coimted  as  meeting  one  of  the  ten 
medical  conditions  specified  in 
§  412.23(b)(2)  if  IRF-PAI  items  22  and 
24a  through  24j  contained  an  ICD-9-CM 
code  as  specified  in  Table  5  "Acceptable 
ICD-9-CM  Codes"  below.  The  data 
analyzed  represents  8  months  of  IRF- 
PAI  data  records. 

Appendix  B— Inpatient  Rehabilitation 
Facility  Patient  Privacy  Forms 

BILUNG  CODE  412(M)1-P 
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PRIVACY  ACT  STATEMENT  -  HEALTH  CARE  RECORDS 

THIS  STATEMENT  GIVES  YOU  NOTICE  REQUIRED  BY  LAW  (the  Privacy  Act  of  1974), 

THIS  STATEMK^r^  18  MOT  A  COranVT  FORM.  IT  WIU.  l<Krr  K ISBO  TO  RELEASE  OR  TO  USE  YOVK  HEALTH  CAMC INVORMAT^ 

I.  AUTHORITY  TOR  COLLECTION  OF  YOUR  INFORMATION,  INCLUDING  YOUR  SOCIAL  SECURITY  NUMBER,  AND  WHETHER 
OR  NOT  YOU  ARE  REQUIRED  TO  PROVIDE  INFORMATION  FOR  THIS  ASSESSMENT.  S«ctiom  1101(a),  I IS40,  IMMz), 

1864, 1165, 1866, 1871,  I886(J)  of  tbc  Social  Sccarity  Act 

Medicare  participating  inpatient  rehabilitation  tedlities  must  do  a  complete  assessment  ttiat  accurately  reflects  your 
current  clinical  status  and  includes  information  that  can  be  used  to  show  your  progress  toward  your  rehabilitation 
goals.  The  inpatient  rehabilitation  facility  must  use  the  Inpatient  Rehabilitation  Facility-Patient  Assessment 
Instrument  (IFR-PAI)  as  part  of  that  assessment  when  evaluating  your  clinical  status.  The  IRF-PAI  must  be  used 
to  assess  every  Medicare  Part  A  fee-for-service  inpatient,  and  It  may  be  used  to  assess  other  types  of  inpatients. 
This  information  will  be  used  by  the  Centers  for  Medicare  &  Medicaid  Services  (CMS)  to  be  sure  that  the  inpatient 
rehabilitation  facility  is  paid  appropriately  for  the  services  that  they  furnish  you,  and  to  help  evaluate  that  the 
inpatient  rehabilitation  fedlity  meets  quality  standards  and  gives  appropriate  health  care  to  its  patients.  You  have 
ttie  right  to  refuse  to  provide  information  to  the  inpatient  rehabilitation  facility  for  the  assessment.  Infomiation 
provided  to  the  federal  govemment  for  this  assessment  is  protected  under  the  Federal  Privacy  Act  of  1974  arvl  the 
IRF-PAI  System  of  Records.  You  have  the  right  to  see,  copy,  review,  and  request  correction  of  inaccurate  or 
missing  personal  health  information  in  the  IRF-PAI  System  of  Records. 

II.  PRINCIPAL  PURPOSES  FOR  WHICH  YOUR  INFORMATION  IS  INTENDED  TO  BE  USED 

The  information  collected  will  be  entered  into  tfie  IRF-PAI  System  No.  09-70-1518.  Your  health  care  information  in 
the  IRF-PAI  System  of  Records  will  be  used  for  the  following  purposes: 

•  support  the  IRF  prospective  payment  system  (PPS)  for  payment  of  the  IRF  Medicare  Part  A  fee-for  services 
furnished  by  the  IRF  to  Medicare  beneficiaries; 

•  help  validate  and  refine  the  Medicare  IRF-PPS 

•  study  and  help  ensure  ttie  quality  of  care  provided  by  IRFs; 

•  enable  CMS  and  Hs  agents  to  provide  IRFs  with  data  for  their  quality  assurance  and  ultimately  quality 
improvement  activities; 

•  support  agencies  of  the  State  govemment ,  deeming  organizations  or  accrediting  agencies  to  determine, 
evaluate  and  assess  overall  effectiveness  and  quality  of  IRF  services  provided  in  the  State; 

•  provide  information  to  consumers  to  allow  them  to  make  better  informed  selections  of  providers; 

•  support  regulatory  and  policy  functions  performed  within  the  IRF  or  by  a  contractor  or  corisultant; 

•  support  constituent  requests  made  to  a  Congressional  representative; 

•  support  litigation  involving  the  facility; 

•  support  research  on  the  utilization  and  quality  of  inpatient  rehabilitation  services;  as  well  as,  evaluation,  or 
epidemiological  projects  related  to  the  prevention  of  disease  or  disability,  or  \he  restoration  or  mainteriance  of 
health  for  understanding  and  improving  payment  systems. 

ni.  ROUTINE  USES 

These  'routine  uses'  spedty  the  circumstances  wften  the  Centers  for  Medicare  &  Medicaid  Services  may  release 
your  information  from  the  IRF-PAI  System  of  Records  without  your  consent.  Each  prospective  recipient  must  agree 
in  writing  to  ensure  the  continuing  confidentiality  and  security  of  your  Information.  Disclosures  of  protected  health 
information  authorized  by  these  routine  uses  may  be  made  only  if,  and  as,  permitted  or  required  by  the  'Standards 
for  Privacy  of  Individually  Identifiable  Health  Infomiation.'  Disclosures  of  ttie  information  may  be  to: 

1 .  To  agency  contractors  or  consultants  wtio  have  been  contracted  by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this  system  of  records  and  wtx>  need  to  have  access  to  the  records  in 
order  to  perform  ttie  activity; 

2.  To  a  Peer  Review  Organization  (PRO)  in  order  to  assist  the  PRO  to  perform  Title  XI  and  Title  XVIII 
functions  relating  to  assessing  and  improving  IRF  quality  of  care.  PiROs  will  wor1(  with  IRFs  to  implement 
quality  improvement  programs,  provide  consultation  to  CMS,  Its  contractors,  and  to  State  agencies; 

3.  To  another  Federal  or  State  agency: 

a.  To  contribute  to  the  accuracy  of  CMS's  proper  payment  of  Medicare  benefits, 

b.  To  enable  such  agency  to  administer  a  Federal  health  benefits  program,  or  as  necessary  to 
enable  such  agency  to  fulfill  a  requirement  of  a  Federal  statute  or  regulation  that  implements  a 
health  benefits  program  funded  in  whole  or  in  part  with  Federal  funds,  or 

c.  To  improve  ttie  state  survey  process  for  investigation  of  complains  related  to  health  and  safety 
or  quality  of  care  and  to  implement  a  more  outcome  oriented  survey  and  certification  program. 
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7. 


8. 


4.  To  an  individual  or  organization  for  a  research,  evaluation,  or  epidemiological  projects  related  to  the 
prevention  of  disease  or  disability,  the  restoration  or  maintenance  of  health  epidemiological -or  for 
understanding  arxl  Improving  payment  projects. 

5.  To  a  member  of  Congress  or  to  a  congressional  staff  member  in  response  to  a  inquiry  of  the 
Congressional  Office  made  at  the  written  request  of  the  constituent  atxDut  whom  the  record  is  maintained. 

6.  To  the  Department  of  Justice  (DOJ).  court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component  thereof;  or 

b.  Any  employee  of  the  agency  in  his  or  her  official  capacity;  or 

c.  •  Any  employee  of  the  agency  in  his  or  her  individual  capacity  wtiere  the  employee;  or 

d.  The  United  States  Goverrvnent;  is  a  party  to  litigation  or  has  an  interest  in  such  litigation,  and 
by  careful  review,  CMS  determines  that  the  records  are  both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by  the  DOJ,  court  or  adjudicatory  body  is  compatible  with 
the  purpose  for  wtiich  the  agency  collected  the  records. 

To  a  CMS  contractor  (including,  but  not  necessarily  limited  to  fiscal  intermediaries  and  earners)  that 
assists  in  the  administration  of  a  CMS-administered  health  benefits  program,  or  to  a  grantee  of  a  CMS- 
administered  grant  program,  when  disclosure  is.deemed  reasonably  necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine,  prosecute,  sue  with  respect  to,  defend  against,  con^ct,  remedy,  or 
otherwise  combat  fraud  or  abuse  in  such  program. 

To  anot^ier  Federal  agency  or  to  an  instrumentality  of  any  governmental  jurisdiction  wittiin  or  under  the 
control  of  the  United  States  (including  any  State  or  local  governmental  agency),  that  administers,  or  that 
has  the  authority  to  investigate  potential  fraud  or  abuse  in  wfiole  or  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonable  necessary  by  CMS  to  prevent,  deter,  discover,  detect,  investigate, 
examine,  prosecute,  sue  with  respect  to,  defend  against,  correct,  remedy,  or  otherwise  combat  frauds  or 
abuse  in  such  programs; 

9.  To  a  national  accrediting  organization  that  has  been  approved  for  deeming  authority  for  Medicare 
requirements  for  inpatient  rehabilitation  sen/ices  Oe.,  the  Joint  Commission  for  the  Accreditation  of 
Healthcare  Organizations,  the  American  Osteopathic  Association  and  the  Commission  of  Accreditation  of 
Rehabilitation  Facilities).  Data  will  be  released  to  tfiese  organizations  only  for  those  facilities  that 
participate  in  Medicare  by  virtue  of  their  accreditation  status. 

10.  To  insurance  companies,  third  party  administrators  (TPA),  employers,  self-insurers,  manage  care 
organizations,  other  supplemental  insurers,  non-coordinating  insurers,  multiple  employer  trusts,  group 
health  plans  (i.e.,  health  maintenance  organizations  (HMO)  or  a  competitive  medical  plan  (CMP))  with  a 
Medicare  contract,  or  a  Medicare-approved  health  care  prepayment  plan  (HCPP),  directly  or  through  a 
contractor,  and  other  groups  providing  protection  for  their  enrollees.  Infomiation  to  be  disclosed  shall  be 
limited  to  Medicare  entitlement  data.  In  order  to  receive  the  information,  they  must  agree  to: 

a.  Certify  that  the  individual  about  wtiom  the  information  is  being  provided  is  one  of  its  insured  or 
employees,  or  is  insured  and/or  employed  by  another  entity  for  whom  they  serve  as  a  third 
party  administrator; 

b.  Utilize  the  information  solely  for  the  purpose  of  processing  the  individuars  insurance  daims; 
and 

c.  Safeguard  the  confidentiality  of  the  data  and  prevent  unauth<xized  access. 


IV.  EFFECT  ON  YOU  IF  YOU  DO  NOT  PROVIDE  INFORMATION 

The  inpatient  rehabilitation  fadlity  needs  the  information  contained  in  the  IRF-PAI  in  order  to  comply  with  the 
Medicare  regulations.  Your  inpatient  rehabilitation  fadlity  will  also  use  the  IRF-PAI  to  assist  in  providing  you  with 
quality  care.  It  is  Important  that  the  information  be  corred.  Incorrect  information  could  result  in  payment  errors. 
Incorrect  information  also  could  make  it  difficult  to  evaluate  if  the  fadlity  is  giving  you  quality  services.  If  you 
choose  not  to  provkle  information,  there  is  no  federal  requirement  for  the  inpatient  rehabilitation  fadlity  to  refuse 
you  services. 


CONTACT  INFORMATION 

If  you  want  to  ask  the  Centers  for  Medicare  &  Medicaid  Services  to  see,  review,  copy  or  request  correction  of 
inaccurate  or  missing  personal  health  infonmaton  which  that  Federal  agency  maintains  in  its  IRF-PAI  System  of 

Records: 

Call  1-800-MEDICARE,  toll  free,  for  assistance  in  contacting  the  IRF-PAI  System  of  Records  Manager. 

TTY  for  the  hearing  and  speech  impaired:  1-800-820-1202 
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Data  Collection  Information  Summary  for  Patients  in 
Inpatient  Rehabilitation  Facilities 

This  notice  is  a  summary  of  the  information  contained  in  the  attached 
"Privacy  Act  Statement-Health  Care  Records" 

As  a  hospital  rehabilitation  inpatient  you  have  the  privacy  rights  listed  below. 

You  have  the  right  to  know  why  we  need  to  ask  you  questions. 

We  are  required  by  federal  law  to  collect  health  information  to  make  sure: 

1 )  you  get  quality  health  care,  and 

2)  payment  for  Medicare  patients  is  conrect. 

You  have  the  right  to  have  your  personal  health  care  information  kept 
confidential  and  secure. 

You  will  be  asked  to  tell  us  information  about  yourself  so  that  we  can 
provide  the  most  appropriate,  comprehensive  services  for  you. 
We  keep  anything  we  learn  about  you  confidential  and  secure.  This 
means  only  those  who  are  legally  permitted  to  use  or  obtain  the 
information  collected  during  this  assessment  will  see  It. 

You  have  the  right  to  refuse  to  answer  questions. 

You  do  not  have  to  answer  any  questions  to  get  services. 

You  have  the  right  to  look  at  your  personal  health  information. 

We  know  how  important  it  is  that  the  information  we  collect  about  you  is 

correct. 

You  may  ask  to  review  the  information  you  provided.  If  you  think  we 

made  a  mistake,  you  can  ask  us  to  correct  it. 


In  addition,  you  may  ask  the  Centers  for  Medicare  &  Medicaid  Services  to  see,  review, 
copy  or  request  correction  of  inaccurate  or  missing  personal  identifying  health 
information  which  this  Federal  agency  maintains  in  its  IRP-PAI  System  of  Records.  For 
CONTACT  INFORMATION  or  a  detailed  description  of  your  privacy  rights,  refer  to  the 
attached  PRIVACY  ACT  STATEMENT  -  HEALTH  CARE  RECORDS. 
Note:  The  rights  listed  above  are  in  concert  with  the  rights  listed  in  the  hospital 
conditions  of  participation  and  the  rights  established  under  the  Federal  Privacy  Rule. 


This  is  a  IMedicare  &  Medicaid  Approved  Notice. 
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Table  1.  -  Proposed  Relative  Weights  for  Case-Mii  Groups  rCMGsl 


CMC 

CMC  Description 

VI  =  motor,  C  =  ci^piitive, 
A  =  .8e) 

Proposed  Relative  Weiglits 

Average  Length  of  SUy 

Tierl 

Tier  2 

Tier  3 

None 

Tierl 

Tier! 

Tiers 

None 

0101 

Stroke 
M=69-84andC=23-35 

0.4778 

0.4279 

0.4078 

0.3859 

IC 

1              s 

•              t 

>             8 

0102 

Stroke 
M=59-68andC=23-35 

0.6506 

0.5827 

0.5553 

0.5255 

11 

12 

ic 

10 

0103 

Stroke 

M=59-84  and  C=5-22 

0.8296 

0.7430 

0.7080 

0.6700 

14 

12 

12 

12 

0104 

Stroke 
M=53-58 

0.9007 

0.8067 

0.7687 

0.7275 

17 

13 

12 

13 

0105 

Stroke 

M=47-52 

1.1339 

1.0155 

0.9677 

0.9158 

16 

17 

15 

15 

0106 

Stroke 
M=42-46 

1.3951 

1.2494 

1.1905 

1.1267 

IS               18 

18 

18 

0107 

Stroke 
M=39-41 

1.6159 

1.4472 

1.3790 

1.3050 

17 

20 

21 

2! 

0108 

Stroke 

M=34-38  and  A>=83 

1.7477 

1.5653 

1.4915 

1.4115 

25 

27 

22 

23 

0109 

Stroke 
M=34-38andA<=82 

1.8901 

1.6928 

1.6130 

1.5265 

24 

24 

22 

24 

Olio 

Stroke 

M=  12-33  and  A>=89 

2.0275 

1.8159 

1.7303 

1.6375 

29 

25 

27 

26 

0111 

Stroke 

M=27-33  and  A=82-88 

2.0889 

1.8709 

1.7827 

1.6871 

29 

26 

24 

27 

0112 

Stroke 

M=  12-26  and  A=82-88 

2.4782 

2.2195 

2.1149 

2.0015 

40 

33 

30 

31 

0113 

Stroke 
M=27-33andA<=81 

2.2375 

2.0040 

1.9095 

1.8071 

30 

27 

27 

28 

0114 

Stroke 

M=  12-26  and  A<=81 

2.7302 

2.4452 

2.3300 

2.2050 

37 

34 

32 

33 

0201 

Traumatic  brain  injury  M=52- 
84  and  C=24-35 

0.7689 

0.7276 

0.6724 

0.6170 

13 

14 

14 

11 

0202 

Traumatic  brain  injury  M=40- 
51andC=24-35 

1.1181 

1.0581 

0.9778 

0.8973 

18 

16 

17 

16 

0203 

Traumatic  brain  injury  M=40- 
84  and  C=5-23 

1.3077 

1.2375 

1.1436 

1.0495 

19 

20 

19 

18 

0204 

Traumatic  brain  injury  M=30- 
39 

1.6534 

1.5646 

1.4459 

1.3269 

24 

.   23 

22 

22 

0205 

Traumatic  brain  injury  M=12- 
29 

2.5100 

2.3752 

2.1949 

2.0143 

44 

36 

35 

31 

0301 

Non-traumatic  brain  injury 
M=51-84 

0.%55 

0.8239 

0.7895 

0.7195 

14 

14 

12 

13 

0302 

Non-traumatic  brain  injury 
M=4l-50 

1.3678 

1.1672 

1.1184 

1.0194 

19 

17 

17 

16 

0303 

Non-traumatic  brain  injuiy 
M=25-40 

1.8752 

1.6002 

1.5334 

1.3976 

23 

23 

22 

22 

0304 

Non-traumatic  brain  injury 
V[=  12-24 

2.7911 

2.3817 

2.2824 

2.080! 

44 

32 

34 

31 

0401 

Traumatic  spinal  cord  injiuy 
M=50-84 

0.9282         0.8716 

0.8222 

0.6908 

15 

15 

16 

14 

0402 

Traumatic  spinal  cord  injuiy 
M=36-49 

1.4211 

1.3344 

1.2588 

1.0576 

21 

18 

22 

19 
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CMC  Description 

M  =  motor,  C  =  cognitive, 
A  =  age) 

Pro 

posed  Relative  Weiglits 

Average  Length  of  Stay 

Tierl 

Tierl 

Tier  3 

None 

Tierl 

Tier  2 

Tier  3 

None 

0403 

Tr&umatic  spinal  cord  injury 
M=19-35 

2.3485 

2.2052 

2.0802 

1.7478 

32 

32 

31 

30 

0404 

Traumatic  spinal  cord  injury 
M=12-18 

3.5227 

3.3078 

3.1203 

2.6216 

46 

43 

62 

40 

OSOl 

Non-traumatic  spinal  cord 

injury 

M=5 1-84  and  C=30-35 

0.7590 

0.6975 

0.6230 

0.5363 

12 

13 

10 

10 

0502 

Non-traumatic  spinal  cord 

injury 

M=5 1-84  and  C=5-29 

0.9458 

0.8691 

0.7763 

0.6683 

15 

17 

10 

12 

0503 

Non-traumatic  spinal  cord 

injury 

M=41-50 

1.1613 

1.0672 

0.9533 

0.8206 

17 

17 

15 

14 

0504 

Non-traumatic  spinal  cord 

injury 

M=34-40 

1.6759 

1.5400 

1.3757 

1.1842 

23 

21 

21 

19 

0505 

Non-traumatic  spinal  cord 

injury 

M= 12-33 

2.5314 

2.3261 

2.0778 

1.7887 

31 

31 

29 

28 

0601 

Neurological 
M=56-84 

0.8794 

0.6750 

0.6609 

0.5949 

14 

13 

12 

12 

0602 

Neurological 

M=47-55 

1.1979 

0.9195 

0.9003 

0.8105 

15 

15 

14 

15 

0603 

Neurological 
M=36^6 

1.5368 

1.17% 

1.1550 

1.0397 

21 

18 

18 

18 

0604 

Neurological 
M= 12-35 

2.0045 

1.5386 

1.5065 

1.3561 

31 

24 

25 

23 

0701 

Fracture  of  lower  extremity 

M=52-84 

0.7015 

0.7006 

0.6710 

0.5960 

13 

13 

12 

11 

0702 

Fracture  of  lower  extremity 
M=46-5I 

0.9264 

0.9251 

0.8861 

0.7870 

15 

15 

16 

14 

0703 

Fracture  of  lower  extremity 

M=42^5 

1.0977 

1.0%2 

1.0500 

0.9326 

18 

17 

%          17 

16 

0704 

Fracture  of  lower  extremity 
M=38-41 

1.2488 

1.2471 

1.1945 

1.0609 

14 

20 

19 

18 

0705 

Fracture  of  lower  extremity 
M=I2-37 

1.4760 

1.4740 

1.4119 

1.2540 

20 

22 

22 

2! 

0801 

Replacement  of  lower 
extremity  joint 
M=58-84 

0.4909 

0.4696 

0.4518 

0.3890 

9 

9 

8 

8 

0802 

Replacement  of  lower 
extremity  joint 

M=55-57 

0.5667 

0.5421 

0.5216 

0.4490 

10 

10 

9 

9 

0803 

Replacement  of  lower 
extremity  joint 
M=47-54 

0.6956 

0.6654 

0.6402 

0.5511 

9 

>    11 

11 

10 

0804 

Replacement  of  lower 
extremity  joint 
M=I2^6andC=32-35 

0.9284 

0.8881 

0.8545 

0.7356 

15 

14 

14 

12 

0805 

Replacement  of  lower 
extremity  joint 
M=40-46andC=5-3l 

1.0027 

0.9593 

0.9229 

0.7945 

16 

16 

14 

14 

0806 

Replacement  of  lower 

extremity  joint 

M=  12-39  and  C=5-31 

1.3681 

1.3088 

1.2592 

1.0840 

21 

20 

19 

18 
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CMG 

CMG  Description 

VI  =  motor,  C  =  cognitive, 
A  =  age) 

Proposed  Relative  Weiglits 

Average  Length  of  Stay 

Tierl 

Tier  2 

Tier  3 

None 

Tierl 

Tier  2 

Tier  3 

None 

0901 

Other  orthopedic 

M=54-84 

0.6988 

0.6390 

0.6025 

0.5213 

\2 

11 

11 

11 

0902 

Other  orthopedic 

M=47-53 

0.9496 

0.8684 

0.8187 

0.7084 

15 

15 

14 

13 

0903 

Other  ortiiopedic 
M=38-46 

1.1987 

1.0961 

1.0334 

0.8942 

18 

18 

17 

16 

0904 

Other  ordiopedic 

M=  12-37 

1.6272 

1.4880 

1.4029 

1.2138 

23 

23 

23 

21 

1001 

Amputation,  lower  extremity 
M=61-84 

0.7821 

0.7821 

0.7153 

0.6523 

13 

13 

12 

13 

1002 

Amputation,  Iowct  extremity 
M=52-60 

0.9998 

0.9998 

0.9144 

0.8339 

15 

15 

14 

!5 

1003 

Amputation,  lower  extremity 

M=46-51 

1.2229 

1.2229 

1.1185 

1.0200 

18 

17 

17 

IS 

1004 

Amputation,  lower  extremity 
M=39-45 

1.4264 

1.4264 

1.3046 

1.1897 

20 

20 

19 

19 

1005 

Amputation,  lower  extremity 
M=12-38 

1.7588 

1.7588 

1.6086 

1.4670 

21 

25 

23 

23 

1101 

Amputation,  non-lower 

extremity 

M=52-84 

1.2621 

0.7683 

0.7149 

0.6631 

18 

11 

13 

\2\ 

1 
1 

1102 

Amputation,  non-lowCT 

extremity 

M=38-51 

1.9534 

1.1892 

1.1064 

1.0263 

25 

18 

17 

1 

1103 

Amputation,  non-lower 

extremity 

M=  12-37 

2.6543 

1.6159 

1.5034 

1.3945 

33 

23 

22 

25 

1201 

Osteoarthritis 
M=55-84  and  C=34-35 

0.7219 

0.5429 

0.5103 

0.45% 

13 

10 

11 

9 

1202 

Osteoarthritis 
M=55-84  and  C=5-33 

0.9284 

0.6983 

0.6563 

0.591 1 

16 

II 

13 

13 

1203 

Osteoarthritis 
M=48-54 

1.0771 

0.8101 

0.7614 

0.6858 

18 

15 

14 

13 

1204 

Osteoarthritis 

M=39-47 

1.3950 

1.0492 

0.9861 

0.8882 

22 

19 

16 

17 

1205 

Osteoarthritis 
M=12-38 

1.7874 

1.3443 

1.2634 

1.1380 

27 

21 

21 

20 

1301 

Rhoimatoid,  other  arthritis 

M=54-84 

0.7719 

0.6522 

0.6434 

0.5566 

13 

14 

13 

11 

1302 

Rheumatoid,  other  arthritis 
M=47-53 

0.9882 

0.8349 

0.8237 

0.7126 

16 

14 

14 

14 

1303 

Rheumatoid,  other  arthritis 
M=36^*6 

1.3132 

1.1095 

1.0945 

0.9469 

20 

18 

16 

17 

1304 

Rheumatoid,  other  arthritis 
M=12-35 

1.8662 

1.5768 

1.5555 

1.3457 

25 

25 

29 

22 

1401 

Cardiac 
M=56-84 

0.7190 

0.6433 

0.5722 

0.5156 

15 

12 

11 

11 

1402 

Cardiac 
M=48-55 

D.9902 

0.8858 

8.7880 

0.7101 

13 

15 

13 

13 

1403 

[Cardiac 

M=38^7 

1.2975 

1.1608 

1.0325 

0.9305 

21 

19 

16 

16 

1404 

Cardiac 
M=12-37 

1.8013 

1.6115 

1.4335 

1.2918 

30 

24 

21 

1501 

Pulmonary                                - 

M=61.84                                  0.8032         0.7633         0.6926         ( 

3.6615 

15 

13 

13 

13 
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CMG 

CMG  Descriptioii 

V!  -  motor,  C  -  cognitive, 
A  =  age) 

Proposed  Relative  Weights 

Average  Length  of  Stay             | 

Tierl 

Tier! 

Tier  3 

None 

Tierl 

Tier  2 

Tiers 

None 

1502 

Pulmonaiy 
M=48-60 

1.0268 

0.9758 

0.8855 

0.8457 

17 

17 

14 

15 

1503 

Pulmonary 

M=36-47 

1.3242 

1.2584 

1.1419 

1.0906 

21 

20 

18 

18 

1504 

Pulmonary 
M=  12-35 

2.0598 

1.9575 

1.7763 

1.6965 

30 

28 

30 

26 

1601 

Pain  syndrome 
M=45-84 

0.8707 

0.8327 

0.7886 

0.6603 

15 

14 

13 

13 

1602 

Pain  syndrome 
M=12^ 

1.3320 

1.2739 

1.2066 

1.0103 

21 

20 

20 

18 

1701 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 
M=46-84 

0.99% 

0.9022 

0.8138 

0.7205 

16 

14 

11 

13 

1702 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 

M=33^5 

1.4755 

1.3317 

1.2011 

1.0634 

21 

21 

20 

18 

1703 

Major  multiple  trauma  without 
brain  or  spinal  cord  injury 
M=  12-32 

2.1370 

1.9288 

1.7396 

1.5402 

33 

28 

27 

24 

1801 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=45-84  and  C=33-35 

0.7445 

0.7445 

0.6862 

0.6282 

12 

12 

12 

10 

1802 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=45-84  and  C=5-32 

1.0674 

1.0674 

0.9838 

0.9007 

16 

16 

16 

16 

1803 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M=26-44 

1.6350 

1.6350 

1.5069 

1.3797 

22 

25 

20 

22 

1804 

Major  multiple  trauma  with 
brain  or  spinal  cord  injury 
M= 12-25 

2.9140 

2.9140 

2.6858 

2.4589 

41 

29 

40 

40 

1901 

Guillian  Barre 

M=47-84 

1.1585 

1.0002 

0.9781 

0.8876 

15 

15 

16 

15 

1902 

Guillian  Barre 
M=31-46 

2.1542 

1.8598 

1.8188 

1.6505 

27 

27 

27 

24 

1903 

Guillian  Barre 
M=  12-30 

3.1339 

2.7056 

2.6459 

2.4011 

41 

35 

30 

40 

2001 

Miscellaneous 

M=54-84 

0.8371 

0.7195 

0.6705 

0.6029 

12 

13 

11 

12 

2002 

Miscellaneous 
M=45-53 

1.1056 

0.9502 

0.8855 

0.7962 

15 

15 

14 

14 

2003 

Miscellaneous 
M-33-44 

1.4639 

1.2581 

1.1725 

1.0543 

20 

18 

18 

18 

2004 

Miscellaneous 

M=  12-32  and  A>=82 

1.7472 

1.5017 

1.3994 

1.2583 

30 

22 

21 

22 

2005 

Miscellaneous 
M=12-32andA<=81 

2.0799 

1.7876 

1.6659 

1.4979 

33 

25 

24 

24 

2101 

Bums 
M=46-84 

1.0357 

0.9425 

0.8387 

0.8387 

18 

18 

IS 

16 

2102 

Bums 
M=  12-45 

2.2508 

2.0482 

1.8226 

1.8226 

31 

26 

26 

29 

5001 

Short-stay  cases,  length  of  stay 
is  3  days  or  fewer 

0.1651 

3 

5101 

Expired,  orthopedic,  length  of 
stay  is  1 3  days  or  fewer 

0.4279 

8 

CMG 

CMG  Description 

Vf  =  motor,  C  =  cognitive, 
A^age) 

Proposed  Relative  Weights 

Average  Length  of  SUy 

Tierl 

Tierl 

Tier  3 

None 

Tierl 

Tier  2 

Tier  3 

None 

5102 

Expired,  orthopedic,  length  of 
stay  is  1 4  days  or  more 

1.2390 

23 

5103 

Expired,  not  orthopedic,  length 
of  stay  is  1 5  days  or  fewer 

0.5436 

9 

5104 

Expired,  not  orthopedic,  length 
of  stay  is  16  days  or  more 

1.7100 

28 

Table  2.— Proposed  Fiscal  Year  2004  Federal  Prospective  Payments  for  Case-Mix  Groups  (CMGs) 


CMG 


0101 
0102 
0103 
0104 
0105 
0106 
0107 
0108 
0109 
0110 
0111 
0112 
0113 
0114 
0201 
0202 
0203 
0204 

oeo5 

OG01 

0302 

0QO3 

0004 

0401 

0402 

0403 

0404 

0501 

0502 

0503 

05O4 

0505 

0601  . 

0602 

0603  . 

0604  . 

0701  . 

0702  . 

0703  . 

0704  . 
0FD5  . 

0801  . 

0802  . 

0803  . 

0804  . 

0805  . 

0806  . 

0901  . 

0902  . 

0903  . 

0904  . 

1001  . 

1002  . 

1003  . 

1004  . 

1005  . 
1101  . 


Payment  rate  tier  1 


$5,990.21 
8,156.61 
10,400.74 
11,292.13 
14,215.77 
17.490.45 
20,258.64 
21,911.02 
23,696.30 
25,418.89 
26,188.66 
31,069.34 
28,051.67 
34,228.68 
9.639.75 
14,017.69 
16.394.71 
20,728.78 
31 ,468.02 
12,104.53 
17.148.19 
23.509.49 
34,992.19 
11,636.90 
17,816.42 
29.443.29 
44.164.30 
9.515.63 
11.857.55 
14.559.29 
21.010.86 
31.736.31 
11.025.09 
15,018.14 
19,266.95 
25,130.54 
8,794.75 
11,614.33 
13,761.93 
15,656.28 
18,504.70 
6,154.44 
7.104.75 
8.720.78 
11.639.41 
12.570.91 
17,151.95 
8,760.90 
11,905.19 
15,028.17 
20,400.30 
9,805.23 
12,534.55 
15,331.57 
17,882.86 
22,050.18 
15,823.02 


Payment  rate  tier  2 


$5,364.61 

7,305.34 

9,315.04 

10.113.65 

12,731.38 

15,663.80 

18.143.63 

19,624.26 

21.222.74 

22.766.05 

23.455.59 

27.826.00 

25.124.27 

30.655.62 

9.121.96 

13.265.46 

15,514.61 

19,615.48 

29,778.02 

10,329.28 

14,633.26 

20.061.80 

29.859.52 

10,927.30 

16,729.45 

27,646.72 

41,470.09 

8,744.60 

10,895.96 

13,379.55 

19,307.07 

29,162.46 

8,462.52 

11,527.83 

.14,788.72 

19,289.52 

8,783.46 

11,598.03 

13,743.13 

15,634.97 

18,479.63 

5,887.40 

6,796.34 

8,342.16 

11,134.16 

12.026.80 

16,408.50 

8.011.18 

10.887.18 

13.741.87 

18.655.15 

9.805.23 

12,534.55 

15,331.57 

17,882.86 

22,050.18 

9,632.22 


Payment  rate  tier  3 


$5,112.61 
6,961.83 
8,876.24 
9,637.24 
12,132.11 
14.925.37 
17,288.61 
18,699.02 
20,222.28 
21,692.87 
22,349.82 
26.514.63 
23,939.52 
29.211.35 
8,429.92 
12,258.74 
14,337.38 
18,127.34 
27,517.59 
9,898.01 
14,021.45 
19,224.33 
28,614.59 
10,307.97 
15,781.65 
26,079.59 
39,119.39 
7,810.59 
9,732.52 
11,951.58 
17,247.23 
26,049.50 
8.285.74 
11,287.12 
14,480.30 
18,887.08 
8.412.37 
11,109.09 
13,163.91 
14,975.52 
17.701.08 
5,664.24 
6,539.33 
8,026.23 
10.712.92 
11,570.45 
15,786.67 
7,553.58 
10,264.09 
12,955.80 
17,588.24 
8,967.76 
11,463.89 
14,022.70 
16,355.85 
20,167.11 
8.962.74 


Payment  rate  no 
comorbidities 


$4,838.05 
6,58823 
8,399.83 
9,120.71 
11,481.44 
14,125.51 
16,360  86 
17,696.06 
19,137.82 
20.529.44 
21,151.27 
25,092.93 
22,655.72 
27,644.22 
7,735.37 
11.249.50 
13,157.64 
16,635.42 
25,253.40 
9,020.41 
12,780.28 
17,521.80 
26,078.34 
8,660.60 
13.259.19 
21.912.27 
32,867.16 
6,723.63 
8,378.52 
10.287.91 
14,846.39 
22,425.04 
7.458.30 
10.161.29 
13,034.78 
17,001.51 
7,472.09 
9,866.67 
11.692.06 
13,300.57 
15,721.47 
4,876.92 
5,629.14 
6,909.17 
9.222.26 
9.960.69 
13,590.17 
6,535.57 
8.881 .25 
11,210.64 
15,217.48 
8,177.92 
10,454.65 
12,787.80 
14,915.34 
18,391.87 
8.313.32 
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Continued 


CMG 

Payment  rate  tier  1 

Payment  rate  tier  2 

Payment  rate  tier  3 

Payment  rate  no 
comorbidities 

1 102                           

24,489.89 
33,277.12 

9,050.50 
11,639.41 
13,503.67 
17,489.20 
22,408.74 

9,677.36 
12,389.12 
16,463.67 
23,396.66 

9,014.15 
12,414.20 
16,266.84 
22,583.01 
10,069.77 
12,873.05 
16,601.57 
25,823.84 
10,916.02 
16,699.36 
12,532.05 
18,498.43 
26.791.70 

9.333.84 
13.382.06 
20,498.09 
36.532.99 
14,524.18 
27,007.33 
39,289.89 
10,494.77 
13,860.97 
18,353.00 
21,904.75 
26,075.83 
12,984.63 
28,218.41 

14,909.07 
20.258.64 

6,806.37 

8,754.63 
10,156.27 
13,153.88 
16.853.57 

8.176.67 
10.467.19 
13.909.87 
19.768.44 

8,065.09 
11,105.33 
14,553.02 
20,203.47 

9,569.54 
12,233.66 
15,776.64 
24,541.29 
10,439.61 
15  970.96 
11,310.94 
16.695.60 
24.181.48 

9.333.84 
13.382.06 
20,498.09 
36,532.99 
12,539.57 
23,316.42 
33,920.27 

9,020.41 
11,912.71 
15,772.88 
18,826.90 
22,411.25 
11,816.18 
25,678.41 

13,871.00 
18,848.22 

6,397.66 

8,228.07 

9,545.72 
12,362.79 
15,839.32 

8,066.34 
10.326.78 
13.721.81 
19.501.40 

7.173.71 

9,879.20 
12,944.51 
17,971.88 

8,683.17 
11,101.57 
14,316.07 
22,269.58 

9,886.73 
15,127.22 
10,202.66 
15.058.26 
21,809.47 

8,602.93 
12,333.96 
18,892.10 
33,672.04 
12.262.50 
22.802.40 
33.171.81 

8.406.10 
11.101.57 
14.699.70 
17,544.36 
20.8a5.49 
10.514.83 
22.850.05 

12.866.78 

1103                     

17.482.93 

1201   

5.762.03 

1202     

7,410.66 

1203     

8.597.92 

1204 

11,135.42 

1205    

14,267.17 

1301 

6.978.13 

1302      

8.933.91 

1303    

11.871.34 

1304     

16.871.12 

1401                                 

6.464.11 

1402  

8.902.57 

1403      

11,665.73 

1404  

1501   .'. 

16,195.37 
8,293.27 

1502  

10,602.59 

1503                               

13,672.92 

1504 

21,269.12 

1601   , 

8,278.22 

1602 

12,666.19 

1701 

1702  

1703  

1801   

9,032.95 
13.331.91 
19.309^ 

7,875.78 

1802 

11,292.13 

1803     : 

17.297.38 

1804  .-. 

30.827.38 

1901   

11,127.89 

1902  o 

1903  

20,692.42 
30.102.73 

2001   

2002  

2003  

2004  

2005  

2101   

7.558.59 
9.982.01 
13,217.82 
15,775.38 
18,779.26 
10.514.83 

2102 

5001         i 

22.850.05 
2.069.87 

5101          

5.364.61 

5102  

15,533.42 

5103 

6.815.15 

5104 

21,438.37 

Table  3A.— Proposed  Urban  Wage 
Index 


Urban  area  (con- 
stituent counties  or 
county 
equivalents) 

Abilene,  TX  

Taylor,  TX 

Aguadilla,  PR  

Aguada,  PR 
Aguadilla,  PR 
Moca,  PR 

Akron,  OH  

Portage,  OH 
Summit.  OH 

Albany,  GA 

Dougherty,  GA 
Lee,  GA 

Albany-Schenec- 
tady-Troy,  NY. 
Albany,  NY 
Montgomery,  NY 
Rensselaer,  NY 


Table  3A.— Proposed  Urban  Wage 
Index— Continued 


Table  3A.— Proposed  Urban  Wage 
Index— Continued 


0040 
0060 

0080 
0120 
0160 


0.7792 

0.4587 

0200 

0.9600 

0220 

1.0594  0240 
0.8384 

0280 


Urban  area  (con- 
stituent counties  or 
county 
equivalents) 


Saratoga.  NY 
Schenectady,  NY 
Schoharie,  NY 
Albuquerque,  NM 
Bernalillo,  NM 
Sandoval,  NM 
Valencia,  NM 

Alexandria,  LA 

Rapides,  LA 
Allentown-Beth- 

lehem-Easton, 

PA. 
Carbon,  PA 
Lehigh,  PA 
Northampton.  PA 

Altoona.  PA 

Blair,  PA 


Wage 
index 


0.7859 


0.9225 


Urt)an  area  (con- 

MSA 

stituent  counties  or 

Wage 

county 

index 

eqgivalents) 

0320  

Amarillo,  TX  

Potter.  TX 
Randall,  TX 

0.9034 

0380  

Anchorage,  AK 

Anchorage,  AK 

1.2358 

0440  

Ann  Arbor,  Ml  

Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Mi 

1.1103 

0450    

Anniston  AL 

0.8044 

Calhoun,  AL 

0460  

Appleton-Oshkosh- 

Neenah,  Wl. 
Calumet.  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

0.8997 

0470  

Arecibo,  PR 

0.4337 

Federal  Register / Vol.  68,  No.  95 /Friday,  May  16,  2003 /Proposed  Rules. 


26827 


Table  3A.— Proposed  Urban  Wage 
Index— Continued 


Table  3A.— Proposed  Urban  Wage 
Index— Continued 


Table  3A.— Proposed  Urban  Wage 
Index— Continued 


MSA 


0480 

I 

0500 


0520 


0660 


0680 
01900 


0640 


0660 
0720 


0733 
0743 

0760 


Urban  area  (con'- 

stituent  counties  or 

county 

equivalents) 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

Asheville.  NC  

Buncombe,  NC 

Madison,  NC 

Athens,  GA  

Clarke.  GA 

Madison,  GA 

Oconee,  GA 

Atlanta,  GA  

Barrow,  GA 

Bartow,  GA 

Can-oil.  GA 

Cherokee.  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA 

Douglas.  GA 

Fayette.  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale.  GA 

Spalding,  GA 

Walton,  GA 

Atlantic  City-Cape 
May.  NJ. 

Atlantic  City.  NJ 

Cape  May,  NJ 

Auburn-Opelika, 
AL. 

Lee.  AL 
Augusta-Aiken. 

GA-SC. 
Columbia.  GA 
McDuffie,  GA 
Richmond.  GA 
Aiken,  SC 
Edgefield,  SC 
Austin-San 

Marcos,  TX. 
Bastrop.  TX 
Caldwell,  TX 
Hays.  TX 
Travis.  TX 
Williamson,  TX 
Bakersfi^eld.  CA  .... 
Kern,  CA 

Baltimore,  MD  

Anne  Arundel,  MD 
Baltimore,  MD 
Baltimore  City,  MD 
Carroll,  MD 
Harford,  MD 
Howard,  MD 
Oueen  Annes,  MD 

Bangor,  ME  

Penobscot,  ME 
Barnstable- 
Yarmouth.  MA. 
Bamstable,  MA 
Baton  Rouge.  LA 


Wage 
index 


MSA 


0.9876 


1.0211 


0.9991 


0840 


0860 
0870 
0875 

0880 
0920 


0960 
1000 


1.1017 


0.8325 


1.0264 


0.9637 


1010 


1020 


1040 


1080 


1123 


0.9^99 
0.9929 


Urtian  area  (con- 
stituent counties  or 
county 
equivalents) 


1125 
0.9664 

1.3202     1145 

1150 
0.8294 


Ascension,  LA 

East  Baton  Rouge 

Livingston,  LA 

West  Baton 
Rouge,  LA 

Beaumont-Port  Ar- 
thur, TX. 

Hardin.  TX 

Jefferson.  TX 

Orange.  TX 

Bellingham,  WA  ... 

Whatcom,  WA 

Benton  Harbor,  Ml 

Berrien,  Ml 

Bergen-Passaic, 
NJ. 

Bergen.  NJ 

Passaic.  NJ 

Billings,  MT  

Yellowstone,  MT 

Biloxi-Gulfport- 
Pascagoula,  MS. 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 

Binghamton.  NY  ... 

Broome.  NY 

Tioga.  NY 

Birmingham,  AL  ... 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

Bismarck,  ND  

Burieigh.  ND 

Morton,  ND 

Bloomington,  IN  ... 

Monroe,  IN 

Bloomington-Nor- 
mal,  IL. 

McLean,  IL 

Boise  City,  ID 

Ada,  ID 

Canyon,  ID 

Boston-Worcester- 
Lawrence-Low- 
ell-Brockton, 
MA-NH. 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 
Strafford,  NH 

Boulder-Longmont, 

CO. 
Boulder,  CO 

Brazoria,  TX 

Brazoria,  TX 
Bremerton,  WA  .... 
Kitsap.  WA 


0.8324 


1.2282 
0.9042 
1.2150 


1240 


1260 


1280 


1303 


1310 


0.9022 

0.8757     1320 

1350 
0.8341 

1360 

0.9222     1400 

1440 
0.7972 


0.8907 


0.9109 


0.9310 


1.1235 


1480 


1520 


1540 


1560 

0.9689 

0.8535     1580 
1.0944     1600 


Urban  area  (con- 
stituent counties  or 
county 
equivalents) 


Brownsville-Har- 
lingen-San  Be- 
nito, TX. 

Cameron,  TX 

Bryan-College  Sta- 
tion, TX. 

Brazos,  TX 

Buffalo-Niagara 
Falls,  NY. 

Erie,  NY 

Niagara,  NY 

Buriington,  VT  

Chittenden,  VT 

Franklin.  VT 

Grand  Isle,  VT 

Caguas,  PR  

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

Canton-Massillon, 
OH 

Carroll,  OH 

Starie,  OH 

Casper,  WY 

Natrona,  WY 

Cedar  Rapids,  lA 

Linn.  lA 

Champaign-Ur- 
bana,  IL. 

Champaign,  IL 

Charieston-North 
Charieston,  SC. 

Berkeley,  SC 

Charieston,  SC 

Dorchester,  SC 

Charieston,  WV  .... 

Kanawha,  WV 

Putnam,  WV 

Chariotte-Gas- 
tonia-Rock  Hill. 
NC-SC. 

Caban^js,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

Yorie,  SC 

Chariottesville,  VA 

Albemarie,  VA 

Chariottesville 
City,  VA 

Fluvanna,  VA 

Greene,  VA 

Chattanooga.  TN- 
GA. 

Catoosa.  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion.  TN 

Cheyenne,  WY 

Laramie,  WY 

Chk^ago,  IL 

Cook.  IL 


Wage 
index 


0.8880 

0.8821 
09365 

1.0052 

0.4371 


0.8932 

0.9690 
0.9056 
1  0635 

0.9235 

0.8898 
0.9850 


1.0438 


0.8976 


0.8628 
1.1044 
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Table  3A.— Proposed  Urban  Wage     Table  3A.— Proposed  Urban  Wage     Table  3A.— Proposed  Urban  Wage 
Index— Continued  iNDEX-nContinued  Index— Continued 


Urban  area  (con- 

Urban area  (con- 

MSA 

stituent  counties  or 

^^9®              MSA 
index              '^^'^ 

stituent  counties  or 

Wage 

county 

county 

index 

equivalents) 

equivalents) 

De  Kalb,  IL 

Collin,  TX 

Du  Page.  IL 

Dallas,  TX 

Gnjndy,  IL 

Denton,  TX 

Kane.  IL 

Ellis.  TX 

Kendall.  IL 

Henderson,  TX 

Lake,  IL 

Hunt,  TX 

McHenry,  IL 

Kaufman,  TX 

Will,  IL 

Rockwall,  TX 

1620    

Chico-Paradise. 
CA. 

0.9745     1950  

Danville,  VA  

Danville  City,  VA 

0.8859 

Butte,  CA 

Pittsylvania,  VA 

1640 

Cincinnati  OH— 

0  9381      1960  

Davenport-Moline- 
Rock  Island,  lA- 

0.8835 

KY-IN. 

Deartxjm,  IN 

IL 

Ohio.  IN 

Scott,  lA 

Boone,  KY 

Henry,  IL 

Campbell,  KY 

Rock  Island,  IL 

Gallatin,  KY 

2000  

Dayton-Springfield, 

0.9282 

Grant,  KY 

OH. 

Kenton,  KY 

Clark,  OH 

Pendleton,  KY 

Greene,  OH 

Brown,  OH 

Miami.  OH 

Clemriont,  OH 

Montgomery.  OH 

Hamilton.  OH 

2020  

Daytona  Beach. 

0.9062 

Wan-en,  OH 

FL. 

1660  

Clarksville-Hop- 
kinsville,  TN-KY. 

0.8406 

Flagler,  FL 
Volusia,  FL 

y 

Christian,  KY 
Montgomery,  TN 

2030  

Decatur,  AL 

Lawrence,  AL 

0.8973 

1680  

Cleveland-Lorain- 

0.9670 

Morgan,  AL 

Elyria,  OH. 

2040  

Decatur,  IL  

0.8055 

Ashtabula.  OH 

Macon,  IL 

Geauga,  OH 

2080  

Denver,  CO 

1.0601 

Cuyahoga.  OH 

Adams,  CO 

Lake.  OH 

Arapahoe,  CO 

Lorain,  OH 

Broomfield.  CO 

Medina.  OH 

^, 

Denver,  CO 

1720  

Colorado  Springs. 
CO. 

0.9916 

Douglas,  CO 
Jefferson,  CO 

1740  

El  Paso,  CO 
Columbia,  MO  

2120  

Des  Moines,  lA  .... 
Dallas,  lA 

0.8791 

0.8496 

Boone,  MO 

Polk.  lA 

1760  

Columbia,  SC 

0.9307 

Wan-en.  lA 

Lexington,  SC 

2160  

Detroit,  Ml  

1.0448 

Rk:hland,  SC 

Lapeer,  Ml 

1800  

Columbus,  GA-AL 
Russell.  AL 
Chattanoochee, 

GA 
Hams.  GA 

0.8374 

Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
St.  Clair,  Ml 
Wayne,  Ml 

Muscogee,  GA 
Columbus.  OH  

2180  

Dothan,  AL  

0.8137 

1840  

0.9751 

Dale.  AL 

Delaware,  OH 

Houston.  AL 

Fairfield.  OH 

2190  

Dover,  DE  

0.9356 

Franklin,  OH 

Kent,  DE 

- 

Licking,  OH 
Madison,  OH 

2200  

Dubuque,  lA  

Dubuque,  lA 

0.8795 

Pickaway,  OH 

2240  

Duluth-Superior, 

1.0368 

1880  

Corpus  Christi,  TX 
Nueces,  TX 
San  Patricio,  TX 

0.8729 

MN-WI. 
St.  Louis,  MN 
Douglas,  Wl 

1890  

Con/allis,  OR  

1.1453     2281   

Dutchess  County, 

1.0684 

Benton,  OR 

' 

NY. 

1900  

Cumberiahd,  MD- 

0.7847 

Dutchess,  NY 

WV. 

2290  

Eau  Claire,  Wl 

0.8952 

Allegany,  MD 

Chippewa,  Wl 

Mineral,  WV 

Eau  Claire,  Wl 

1920  

Dallas,  TX  

0.9998     2320  

El  Paso.  TX 

0.9265 

MSA 


2330 
2335 
2340 
2360 
2400 

2440 


2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 

2680 
2700 

2710 
2720 

2750 


2760 


2800 


Urban  area  (con- 
stituent counties  or 
county 
equivalents) 

El  Paso.  TX 
Elkhart-Goshen,  IN 
Elkhart.  IN 

Elmira,  NY 

Chemung,  NY 

Enid,  OK  

Garfield,  OK 

Erie,  PA 

Erie,  PA 
Eugene-Spring- 
field, OR. 
Lane,  OR 
Evansville-Hender- 

son,  IN-KY. 
Posey,  IN 
Vanderburgh,  IN 
Warrick,  IN 
Henderson,  KY 
Fargo-Moorhead, 

ND-MN. 
Clay,  MN 
Cass.  ND 
Fayettevllle,  NC  .... 
Cumbertand.  NC 
Fayetteville- 

Springdale-Rog- 

ers.  AR. 
Benton.  AR 
Washington.  AR 
Flagstaff.  AZ-UT  .. 
Coconino.  AZ 
Kane.  UT 

Flint,  Ml  

Genesee,  Ml 

Florence,  AL  

Colbert,  AL 
Lauderdale,  AL 

Ftorence,  SC  

Florence.  SC 
Fort  Collins- 

Loveland,  CO. 
Larimer.  CO 
Ft.  Lauderdale,  FL 
Broward,  FL 
Fort  Myers-Cape 

Coral,  FL. 
Lee,  FL 
Fort  Pierce-Port 

St.  Lucie.  FL. 
Martin,  FL 
St.  Lucie.  FL 
Fort  Smith,  AR- 

OK. 
Crawford.  AR 
Sebastian,  AR 
Sequoyah,  OK 
Fort  Walton 
■    Beach.  FL. 
Okaloosa,  FL 

Fort  Wayne,  IN 

Adams,  IN 
Allen,  IN 
De  Kalb,  IN 
Huntington.  IN 
Wells.  IN 
Whitley.  IN 
Forth  Worth-Ariing- 

ton,  TX. 


Wage 
index 


0.9722 
0.8416 
0.8376 
0.8925 
1.0944 

0.8177 


0.9684 

0.8889 
0.8100 

1.0682 

1.1135 
0.7792 

0.8780 
1.0066 

1.0297 
0.9680 

0.9823 
0.7895 

0.9693 
0.9457 


0.9446 
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Table  3A.- 

-PROPOSED  URBAN  WAGE      TABLE  3A.— PROPOSED  URBAN  WAGE      TABLE  3A.- 

-Proposed  Urban  Wage 

INDEX— Continued 

INDEX— Continued 

Index— Continued 

Urban  area  (con- 

Urtjan area  (con- 

Urban area  (con- 

MSA 

stituent  counties  or 

^^9®               MSA 

stituent  counties  or 

Wage             ^g. 
index              "^^ 

stituent  counties  or 

Wage 

county 

index              ""*''* 

county 

county 

index 

equivalents) 

equivalents) 

' 

equivalents) 

Hood,  TX 

3240  

Harrisburg-Leb- 

0.9223 

Clay,  FL 

Johnson.  TX 

anon-Cariisle, 

Duval,  FL 

Parker,  TX 

PA. 

Nassau,  FL 

- 

Tarrant.  TX 

Cumbertand,  PA 

St.  Johns,  FL 

2840  

Fresno,  CA 

Fresno,  CA 

1.0216 

Dauphin,  PA 
Lebanon,  PA 

3605  

Jacksonville,  NC  .. 
Onslow,  NC 

0.8239 

Madera,  CA 

- 

Perry,  PA 

3610  

Jamestown,  NY  .... 

0.7976 

2880  

Gadsden,  AL 

0.8505     3283  

Hartford,  CT  

1.1549 

Cnautaqua,  NY 

Etowah.  AL 

Hartford.  CT 

3620  

Janesville-Beloit, 

0.9849 

2900  

Gainesville.  FL  

0.9871 

Litchfiekl,  CT 

Wl. 

Alachua.  FL 

Middlesex,  CT 

Rock.  Wl 

2920  

Galveston-Texas 

0.9465 

Tolland,  CT 

3640  

Jersey  City,  NJ 

1.1190 

City.  TX. 

3285  

Hattiesburg.  MS  ... 
Fon-est,  MS 

0  7659 

Hudson.  NJ 
Johnson  City- 

Galveston,  TX 

3660  

0.8268 

2960  

Gary,  IN 

0.9584 

Lamar,  MS 

Kingsport-Bris- 

Lake. IN 

3290  

Hickory-Mor- 
ganton-Lenoir, 

0  9028 

tol,  TN-VA. 
Carter,  TN 

Porter.  IN 

2975  

Glens  Falls,  NY  .... 

0.8281 

NC. 

Hawkins,  TN 

Warren,  NY 

Alexander,  NC 

Sullivan,  TN 

Washington,  NY 

Burke,  NC 

Unkxi,  TN 

2960  

Goldsboro,  NC  

0.8892 

Caldwell,  NC 

Washington,  TN 

Wayne,  NC 

Catawba,  NC 

Bristol  City,  VA 

" 

2985  

Grand  Forks,  ND- 

0.8897     3320  

Honolulu,  HI  

1.1457 

Scott,  VA 

MN. 

Honolulu,  HI 

Washington,  VA 

Polk,  MN 

3350  

Houma,  LA 

0.8385     3680  

Johnstown,  PA  

0.8329 

Grand  Forks.  ND 

Lafourche,  LA 

Cambria,  PA 

2995 

Grand  Junction, 

0.9456 

Ten-ebonne,  LA 

Somerset,  PA 

CO. 

3360  

Houston,  TX  

0.9892     3700  

Jonesboro,  AR  

0.7749 

Mesa,  CO 

Chambers.  TX 

Craighead,  AR 

3000  

Grand  Rapids- 

0.9525 

Fort  Bend,  TX 

3710  

Joplin,  MO 

0.8613 

Muskegon-Hol- 

Harris,  TX 

Jasper,  MO 

land,  Ml. 

Liberty,  TX 

Newton.  MO 

Allegan.  Ml 

Montgomery,  TX 

3720  

Kalamazoo- 

1.0595 

Kent.  Ml 

Waller,  TX 

Battlecreek.  Ml. 

Muskegon,  Ml 

3400 

Huntington-Ash- 

0.9636 

Calhoun.  Ml 

Ottawa.  Ml 

land,  WV-KY- 

Kalamazoo,  Ml 

3040  

Great  Falls,  MT  .... 

0.8950 

OH. 

Van  Buren,  Ml 

Cascade,  MT 

Boyd,  KY 

3740  

Kankakee,  IL 

1.0790 

3060  

Greeley.  CO 

0.9237 

Carter,  KY 

Kankakee,  IL 

Weld,  CO 

Greenup,  KY 

3760  

Kansas  City,  KS- 

0.9736 

3080  

Green  Bay,  Wl  ..... 

0.9502 

Lawrence,  OH 

MO. 

Brown,  Wl 

Cabell,  WV 

Johnson,  KS 

31 

20  

Greensboro- Wln- 

0.9282 

Wayne,  WV 

Leavenworth.  KS 

ston-Salem-High 

3440  

Huntsville,  AL 

0.8903 

Miami,  KS 

Point,  NC. 

Limestone,  AL 

Wyandotte,  KS     ^ 
Cass,  MO 

Alamance,  NC 

Madison,  AL 

Davidson,  NC 

3480  

Indianapolis,  IN  .... 

0.9717 

Clay,  MO 

Davie,  NC 

Boone,  IN 

Clinton,  MO 

Forsyth,  NC 

Hamilton,  IN 

Jackson,  MO 

Guilford,  NC 

Hancock,  IN 

Lafayette,  MO 

Randolph,  NC 

Hendricks,  IN 

• 

Platte,  MO 

Stokes,  NC 

Johnson,  IN 

Ray,  MO 

Yadkin,  NC 

Madison,  IN 

3800  

Kenosha,  Wl  

0.9686 

31 

50  

Greenville,  NC 

0.9100 

Marion,  IN 

Kenosha.  Wl 

Pitt,  NC 

Morgan,  IN 

3810  

Killeen-Temple.  TX 

1.0399 

31 

60  

Greenville- 

0.9122 

Shelby,  IN 

Bell.  TX 

Spartanburg-An- 

3500   

Iowa  City,  lA 

0.9587 

Coryell.  TX 

derson,  SC. 

Johnson,  lA 

•3840  

Knoxville.  TN 

0.8970 

Anderson,  SC 

3520  

Jackson,  Ml 

0.9532 

Anderson.  TN 

Cherokee,  SC 

Jackson,  Ml 

_ 

Blount.  TN 

Greenville,  SC 

3560  

Jackson,  MS  

0.8607 

Knox.  TN 

Pickens.  SC 

Hinds,  MS 

Loudon,  TN 

Spartanburg,  SC 

Madison,  MS 

Sevier,  TN 

31 

80  

Hagerstown,  MD  .. 

0.9268 

Rankin,  MS 

Union,  TN 

• 

Washington,  MD 

3580  

Jackson,  TN  

0.9275     3850  

Kokomo,  IN  

0.8971 

32 

30  

Hamilton-Middle- 
town.  OH. 

0.9418 

Chester,  TN 
Madison,  TN 

Howard,  IN 
Tipton,  IN 

Butler,  OH 

3600  

Jacksonville,  FL  ... 

0.9381     3870  

La  Crosse,  WI-MN 

0.9400 
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Houston,  MN 

Hanison,  IN 

Anoka,  MN 

La  Crosse,  Wl 

Scott,  IN 

Carver,  MN 

3880  

Lafayette,  LA 

Acadia,  LA 

0.8475 

Bullitt,  KY 
Jefferson,  KY 

Chisago,  MN 
Dakota,  MN 

Lafayette,  LA 

Oldham,  KY 

« 

Hennepin,  MN 

St.  Landry,  LA 

4600  

Lubbock,  TX 

0.9646 

Isanti,  MN 

St.  Martin,  LA 

Lubbock,  TX 

Ramsey,  MN 

3920  

Lafayette,  IN  

0.9278     4640  

Lynchburg,  VA  

0.9219 

Scott,  MN 

Clinton,  IN 

Amherst,  VA 

Sherburne,  MN 

, 

Tippecanoe,  IN 

Bedford  City,  VA 

Washington,  MN 

3960  

Lake  Charles,  LA 
Calcasieu,  LA 

0.7965 

Bedford,  VA 
Campbell,  VA 

Wright,  MN 
Pierce,  Wl 

3980  

Lakeland-Winter 

0.9357 

Lynchburg  City, 

St.  Croix,  Wl 

Haven,  FL. 

VA 

5140  

Missoula,  MT 

0.9157 

Polk,  FL 

4680  

Macon,  GA  

0.9204 

Missoula,  MT 

4000 

Lancaster,  PA  

Lancaster,  PA 

0  9078 

Bibb  GA 

5160  

Mobile,  AL  

0.8108 

Houston,  GA 

Baldwin,  AL 

4040  

Lansing-East  Lan- 

0.9726 

Jones,  GA 

Mobile,  AL 

sing,  Ml. 

Peach,  GA 

5170  

Modesto,  CA  

1.0498 

Clinton,  Ml 

Twiggs,  GA 

Stanislaus,  CA 

Eaton,  Ml 

4720  

Madison,  Wl  

1.0467     5190  

Monmouth-Ocean, 

1.0674 

Ingham,  Ml 

Dane,  Wl 

NJ. 

4080  

Laredo,  TX  

Webb,  TX 

0.8472     4800  

Mansfield,  OH  

Crawford,  OH 

0.8900 

Monmouth,  NJ 
Ocean,  NJ 

4100  

Las  Cruces,  NM  ... 
Dona  Ana,  NM 

0.8745 

4840  

Richland,  OH 
Mayaguez,  PR  

5200  

0.4914 

Monroe,  LA  

Ouachita,  LA 

0.8137 

4120  

Las  Vegas,  NV- 

AZ. 
Mohave,  AZ 
Clark,  NV 

1.1521 

Anasco,  PR 
Cabo  Rojo,  PR 
Homnigueros,  PR 
Mayaguez,  PR 

5240  

Montgomery,  AL  .. 
Autauga,  AL 
Elmore,  AL 
Montgomery,  AL 

0.7734 

Nye,  NV 

Sabana  Grande, 

5280  

Muncie,  IN 

0.9284 

4150  

Lawrence,  KS  

0.7923 

PR 

Delaware,  IN 

Douglas,  KS 

San  German,  PR 

5330  

Myrtle  Beach.  SC 

0.8976 

4200  

Lawton,  OK  

0.8315     4880  

McAllen-Edinburg- 

0.8428 

Hony,  SC 

Comanche,  OK 

Mission,  TX. 

5345  

Naples,  FL  

0.9754 

4243  

Lewiston-Aubum, 

0.9179 

Hidalgo,  TX 

Collier,  FL 

ME. 

4890  

Medford- Ashland, 

1.0498     5360  

Nashville,  TN 

0.9578 

Androscoggin,  ME 

OR. 

Cheatham,  TN 

4280  

Lexington,  KY  

0.8581 

Jackson,  OR 

Davidson,  TN 

Bourbon,  KY 

4900  

Melboume- 

1.0253 

Dickson,  TN 

Clark,  KY 

Titusville-Palm 

Robertson,  TN 

Fayette,  KY 

Bay,  FL. 

Rutherford,  TN 

- 

Jessamine,  KY 

Brevard,  FL 

Sumner,  TN 

Madison,  KY 

4920  

Memphis,  TN-AR- 

0.8920 

Williamson,  TN 

Scott,  KY 

MS. 

Wilson,  TN 

Woodford,  KY 

Crittenden,  AR 

5380  

Nassau-Suffolk, 

1.3357 

4320  

Lima,  OH 

Allen,  OH 
Auglaize,  OH 

0.9483 

De  Soto,  MS 
Fayette,  TN 
Shelby,  TN 

NY. 
Nassau,  NY 
Suffolk,  NY 

4360  

Lincoln,  NE 

0.9892 

Tipton,  TN 

5483  

New  Haven- 

1.2408 

Lancaster,  NE 

4940  

Merced,  CA 

0.9837 

Bridgeport- 

4400  

Little  Rock-North 

0.9097 

Merced,  CA 

Stamford-Water- 

Little,  AR. 

5000  

Miami,  FL  

0.9802 

bury-Danbury, 

Faulkner,  AR 

Dade,  FL 

CT. 

Lonoke,  AR 
Pulaski,  AR 

5015  

Middlesex-Som- 
erset-Hunterdon, 

1.1213 

Fairfield,  CT 
New  Haven,  CT 

Saline,  AR 

NJ. 

5523  

New  London-Nor- 

1.1767 

4420  

Longview-Mar- 
shall,  TX. 

0.8629 

Hunterdon,  NJ 
Middlesex,  NJ 

. 

wich,  CT. 
New  London,  CT 

Gregg,  TX 

Somerset,  NJ 

5560  

New  Orleans,  LA  .. 

0.9046 

Hanison,  TX 

5080  

Milwaukee- 

0.9893 

Jefferson,  LA 

Upshur,  TX 

Waukesha,  Wl. 

Orleans,  LA 

4480  

Los  Angeles-Long 

Beach,  CA. 
Los  Angeles,  CA 

1.2001 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 

Plaquemines,  LA 
St.  Bernard,  LA 
St.  Charles,  LA 

4520  

Louisville,  KY-IN  .. 

0.9276 

Waukesha.  Wl 

St.  James,  LA 

Clark,  IN 

5120  

Minneapolis-St. 

1.0903 

St.  John  The  Bap- 

Floyd. IN 

Paul,  MN-WI. 

tist.  LA 
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St.  Tammany,  LA 

5945 

Orange  County, 

1.1474 

Claric,  WA 

5  500  

New  York  NY 

1  4414 

CA 

6483  

Providence-War- 
wick-Pawtucket. 

Bronx,  NY 

Orange,  CA 

1.0854 

Kings,  NY 

5960 

Oriando,  FL 

0.9640 

Rl. 

New  York,  NY 

Lake,  FL 

Bristol,  Rl 

Putnam,  NY 

Orange,  FL 

Kent,  Rl 

Queens,  NY 

Osceola,  FL 

Newport,  Rl 

Richmond,  NY 

Seminole,  FL 

Providence,  Rl      ■ 

Rockland,  NY 

5990  

Owensboro,  KY  .... 

0.8344 

Washington,  Rl 

Westchester,  NY 

Daviess,  KY 

6520  

Provo-Orem,  UT  ... 

0.9984 

5i|«)  

Newark,  NJ 

1.1381      6015  

Panama  City,  FL  .. 

0.8865 

Utah,  UT 

Essex,  NJ 

Bay,  FL 

6560  

Pueblo,  CO  

0.8820 

Monis,  NJ 

6020  

Paricersburg-Mari- 

0.8127 

Pueblo,  CO 

Sussex,  NJ 

etta,  WV-OH. 

6580  

Punta  Gorda,  FL  .. 

0.9218 

Union,  NJ 

Washington,  OH 

Chariotte,  FL 

Wan-en,  NJ 

Wood,  WV 

6600  

Racine,  Wl  

0.9334 

56B0  

Newburgh,  NY-PA 

1.1387     6080  

Pensacola,  FL 

0.8645 

Racine,  Wl 

Orange,  NY 

Escambia,  FL 

6640  

Raleigh-Durham- 

0.9990 

i 

Pike,  PA 

Santa  Rosa,  FL 

Chapel  Hill,  NC. 

5720  

Norfolk-Virginia 

0.8574     6120  

Peoria-Pekin,  IL  ... 

0.8739 

Chatham,  NC 

Beach-Newport 

Peoria,  IL 

Durham,  NC 

News,  VA-NC. 

Tazewell,  IL 

Frantain,  NC 

Cunituck,  NC 

Woodford,  IL 

Johnston,  NC 

Chesapeake  City, 

6160  

Philadelphia,  PA- 

1.0713 

Orange,  NC 

VA 

NJ. 

Wake,  NC 

Gloucester,  VA 

Burtington,  NJ 

6660  

Rapid  City,  SD  

0.8846 

Hampton  City,  VA 
Isle  of  Wight,  VA 
James  City,  VA 

Camden,  NJ 
Gloucester,  NJ 
Salem,  NJ 

6680  

Pennington,  SD 

Reading,  PA 

Berics,  PA 

0.9295 

Mathews  VA 

Bucks,  PA 

6690  

Redding,  CA  

1.1135 

Newport  News 

City,  VA 
Norfolk  City,  VA 
Poquoson  City,VA 
Portsmouth  City, 

VA 
Suffolk  City,  VA 

Chester,  PA 
Delaware,  PA 

6720  

Shasta,  CA 
Reno,  NV  

1.0648 

' 

6200  

Montgomery,  PA 
Philadelphia,  PA 
Phoenix-Mesa,  AZ 
Maricopa,  AZ 

6740  

0.9820 

Washoe,  NV 

Richland- 
Kennewick- 
Pasco,  WA. 

1.1491 

6240  

Pinal,  AZ 

Pine  Bluff,  AR  

0.7962 

Benton,  WA 
Franklin,  WA 

Virginia  Beach 
City,  VA       . 

Williamsburg  City, 
VA 

York,  VA 

Oakland,  CA  

Jefferson,  AR 

6760  

Richmond-Peters- 

0.9477 

6280  

Pittsburgh,  PA 

Allegheny,  PA 

0.9365 

burg,  VA. 
Charies  City  Coun- 

5: 

ts 

1.5072 

Beaver,  PA 
Butler,  PA 
Fayette,  PA 

ty,  VA 
Chesterfield,  VA 
Colonial  Heights 

Alameda,  CA 
Contra  Costa,  CA 

Washington,  PA 
Westmoreland,  PA 

City,  VA 
Dinwiddle.  VA 

57 

90  

Ocala,  FL  

Marion,  FL 

0.9402     6323  

Pittsfield,  MA 

Bericshire,  MA 

1.0235 

Goochland,  VA 
Hanover,  VA 

58 

00  

Odessa-Mklland, 

0.9397     6340  

Pocatello,  ID  

0.9372 

Henrico,  VA 

TX. 

Bannock,  ID 

Hopewell  City,  VA 

" 

Ector,  TX 

6360  

Ponce,  PR 

0.5169 

New  Kent,  VA 

Midland,  TX 

Guayanilla,  PR 

Petersburg  City, 

5( 

0  

Oklahoma  City, 
OK. 

0  8900 

Juana  Diaz,  PR 
Penuelas,  PR 

VA 
Powhatan,  VA 

Canadian,  OK 

Ponce,  PR 

Prince  George,  VA 

Cleveland,  OK 

Villalba,  PR 

Rrchmond  City,  VA 

Logan,  OK 

Yauco,  PR 

6780  

Riverside-San 

1.1365 

McClain,  OK 

6403  

Portland,  ME  

0.9794 

*   Bemardino,  CA. 

Oklahoma,  OK 

Cumberiand,  ME 

Riverside,  CA 

Pottawatomie,  OK 

Sagadahoc,  ME 

San  Bemardino. 

59 

10  

Olympia,  WA  

1.0960 

Yoric,  ME 

CA 

Thurston,  WA 

6440  

Portland-Van- 

1.0667    6800  

Roanoke,  VA 

0.8614 

5« 

0  

Omaha,  NE-IA 

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 

0.9978 

couver,  OR-WA. 
Clackamas,  OR 
Columbia,  OR 
Multnomah,  OR 

Botetourt,  VA 
Roanoke,  VA 
Roanoke  City,  VA 
Salem  City,  VA 

Sarpy,  NE 

Washington,  OR 

6820 

Rochester,  MN  

1.2139 

Washington,  NE 

• 

Yamhill.  OR 

1 

Oimsted,  MN 
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6840  

Rochester,  NY 

Genesee,  NY 

0.9194     7440  

San  Juan-Baya- 
mon,  PR. 

0.4741 

King,  WA 
Snohomish,  WA 

Livingston,  NY 

Aguas  Buenas,  PR 

7610  

Sharon,  PA  

0.7869 

Monroe,  NY 

Barcekjneta,  PR 

Mercer,  PA 

Ontario:  NY 

Bayamon,  PR 

7620  

Sheboygan,  Wl  .... 

0.8697 

Orieans,  NY 

Canovanas,  PR 

Sheboygan,  Wl 

Wayne,  NY 

Carolina,  PR 

7640  

Shemian-Denison, 

0.9255 

6880  

Rockford,  IL  

Boone,  IL 

0.9625 

Catano,  PR 
Ceiba,  PR 

TX. 
Grayson,  TX 

Ogle,  IL 

Comerio,  PR 

7680  

Shreveport-Bossier 

0.8987 

Winnebago,  IL 

Corozal,  PR 

City,  LA. 

6895  

Rocky  Mount,  NC 
Edgecombe,  NC 
Nash,  NC 

0.9228 

Dorado,  PR 
Fajardo,  PR 
Florida,  PR 

Bossier,  LA 
Caddo,  LA 
Webster,  LA 

6920  

Sacramento,  CA  .. 
El  Dorado,  CA 
Placer,  CA 

1.1500 

Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 

7720  

Sioux  City,  lA-NE 
Woodbury,  lA 
Dakota,  NE 

0.9046 

Sacramento,  CA 

Los  Piedras,  PR 

7760  

Sioux  Falls,  SD  .... 

0.9257 

6960  

Saginaw-Bay  City- 
Midland,  Ml. 

0.9650 

Loiza,  PR 
Luguillo,  PR 

Lincoln,  SD 
Minnehaha,  SD 

Bay,  Ml 

Manati,  PR 

7800  

South  Bend,  IN  .... 

0.9802 

Midland,  Ml 
Saginaw,  Ml 

Morovis,  PR 
Naguabo,  PR 

7840  

St.  Joseph,  IN 
Spokane,  WA 

1.0852 

6980  

St.  Cloud,  MN  

0.9700 

Naranjito,  PR 

Spokane,  WA 

Springfield,  IL 

Menard,  IL 
Sangamon,  IL 
Springfield,  MO  .... 
Christian,  MO 
Greene,  MO 
Webster,  MO 

Benton,  MN 
Steams,  MN 

Rio  Grande,  PR 
San  Juan,  PR 

7880  

0.8659 

7000  

St.  Joseph,  MO  .... 
Andrews,  MO 
Buchanan,  MO 

0.8021 

Toa  Alta,  PR 
Toa  Baja,  PR 
Tmjillo  Alto,  PR 

7920  

0.8424 

7040  

St.  Louis,  MO-IL  .. 
Clinton,  IL 
Jersey,  IL 

0.8855 

Vega  Alta,  PR 
Vega  Baja,  PR 
Yabucoa,  PR 

k 

Madison,  IL 

7460  

San  Luis  Obispo- 

1.1271     8003  

Springfield,  MA 

1.0927 

Monroe,  IL 

Atascadero- 

Hampden,  MA 

St.  Clair,  IL 

Paso  Robles, 

Hampshire,  MA 

Franklin,  MO 

CA. 

8050  

State  College,  PA 

0.8941 

Jefferson,  MO 

San  Luis  Obispo, 

Centre,  PA 

Lincoln,  MO 

CA 

8080  

Steubenville- 

0.8804 

St.  Charies,  MO 

7480  

Santa  Barbara- 

1.0481 

Welrton.  OH- 

St.  Louis,  MO 

Santa  Maria- 

WV. 

St.  Louis  City,  MO 

Lompoc,  CA. 

Jefferson,  OH 

Wan-en,  MO 

Santa  Barbara,  CA 

Brooke,  WV 

Sullivan  City,  MO 

7485  

Santa  Cruz- 

1.3646 

Hancock,  WV 

7080  

Salem,  OR  

Marion,  OR 

1.0367 

Watsonville,  CA. 
Santa  Cruz,  CA 

8120  

Stockton-Lodi,  CA 
San  Joaquin,  CA 

1.0506 

Polk,  OR 

7490  

Santa  Fe,  NM  

1.0712     8140  

Sumter,  SC  

0.8273 

7120  

Salinas,  CA  

1.4623 

Los  Alamos,  NM 

Sumter,  SC 

Monterey,  CA 

Santa  Fe,  NM 

8160 

Syracuse,  NY 

0.9714 

7160 

Salt  Lake  City- 
Ogden,  UT. 

0.9945     7500  

Santa  Rosa,  CA  ... 
Sonoma,  CA 

1.3046 

Cayuga,  NY 
Madison,  NY 

Davis,  UT 

7510  

Sarasota-Bra- 

0.9425 

Onondaga,  NY 

Salt  Lake,  UT 

denton,  FL. 

Oswego,  NY 

Weber,  UT 

Manatee,  FL 

8200  

Tacoma,  WA  

1.0940 

7200  

San  Angelo,  TX  ... 

0.8374 

Sarasota,  FL 

Pierce,  WA 

Tom  Green,  TX 

7520  

Savannah,  GA  

0.9376     8240  

Tallahassee,  FL  ... 

0.8504 

7240  

San  Antonio,  TX  .. 
Bexar,  TX 

0.8753 

Bryan,  GA 
Chatham,  GA 

Gadsden,  FL 
Leon,  FL 

Comal,  TX 

/ 

Effingham,  GA 

8280  

Tampa-St.  Peters- 

0.9065 

Guadalupe,  TX 

7560  

Scranton-Wilkes- 

0.8599 

burg-Cleanwater, 

Wilson,  TX 

Barre-Hazleton, 

FL. 

7320  

San  Diego,  CA 

San  Diego,  CA 

1.1131 

PA. 
Columbia,  PA 

Hemando,  FL 
Hillsborough,  FL 

7360  

San  Francisco,  CA 
Marin,  CA 

1.4142 

Lackawanna,  PA 
Luzeme,  PA 

Pasco,  FL 
Pinellas,  FL 

San  Francisco,  CA 

Wyoming,  PA 

8320  

Terre  Haute,  IN  .... 

0.8599 

San  Mateo,  CA 

7600  

Seattle-Bellevue- 

1.1474 

Clay,  IN 

7400  

San  Jose,  CA 

Santa  Clara,  CA 

1.4145 

Everett,  WA. 
Island,  WA 

Venniilktn,  IN 
Vigo,  IN 
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8520 
8560 


8600 
8640 
8680 


8720 

8735 
8750 
87'60 

8780 


8840 


Urban  area  (con- 
stituent counties  or 
county 
equivalents) 

Texarkana,  AR- 
Texarkana,  TX. 

Miller,  AR 

Bowie,  TX 

Toledo,  OH 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

Topeka,  KS  

Shawnee,  KS 

Trenton,  h4J 

Mercer,  NJ 

Tucson,  AZ 

Pima,  AZ 

Tulsa,  OK 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

Tuscakx>sa,  AL  .... 

Tuscak>osa,  AL 

Tyler,  TX  

Smitli,  TX 

Utica-Rome,  NY  ... 

Hert<imer,  NY 

Oneida,  NY 

Vallejo-Fairfield- 
Napa,  CA. 

Napa,  CA 

Solano,  CA 

Ventura,  CA  

Ventura,  CA 

Victoria,  TX  

Victoria,  TX 

Vineland-Millville- 
Bridgeton,  NJ. 

Cumberland,  1^ 

Visalia-Tulare- 
Porterville,  CA. 

Tulare,  CA 

Waco,  TX  

McLennan,  TX 

Washington,  DC- 
MO-VA-WV. 

District  of  Colum- 
bia, DC 

Calvert,  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges, 
MD 

Alexandria  City, 
VA 

Arlington,  VA 

Clarice,  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 


index 


0.8088 

0.9810 

0.9199 
1.0432 
0.8911 
0.8332 


0.8130 
0.9521 
0.8465 

1.3354 

1.1096 
0.8756 
1.0031 

0.9429 

0.8073 
1.0851 


Urtan  area  (con- 

MSA 

stituent  ccxjnties  or 

Wage 

county 

index 

equivalents) 

Falls  Church  City, 

VA 

Fauquier,  VA 

Fredericksburg 

City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Park 

City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Wan-en,  VA 

Berkeley.  WV 

Jefferson,  WV 

8920  

Waterioo-Cedar 

Falls,  lA. 
Black  Hawk,  lA 

0.8069 

8940  

Wausau,  Wl  

Marathon,  Wl 

0.9782 

8960  

West  Palm  Beach- 
Boca  Raton,  FL. 
Palm  Beach,  FL 

0.9939 

9000  

Wheeling,  OH-WV 
Belmont,  OH 
Marshall,  WV 
Ohk),  WV 

0.7670 

9040  

Wichita,  KS  

Butler,  KS 
Harvey,  KS 
SedgwkJk,  KS 

0.9520 

9080  

Wtehita  Falls,  TX  .. 
Archer,  TX 
Wk^ita,  TX 

0.8498 

9140  

Williamsport,  PA  ... 
Lycoming,  PA 

0.8544 

9160  

Wilmington-New- 

aric,  DE-MD. 
New  Castle,  DE 
Cecil,  MD 

1.1173 

9200  

Wilmington,  NC  .... 
New  Hanover,  NC 
BrunswkHc,  NC 

0.9640 

9260  

Yakima,  WA  

Yakima,  WA 

1.0569 

9270  

Yolo,  CA 

Yolo,  CA 

0.9434 

9280  

York,  PA 

York,  PA 

0.9026 

9320  

Youngstown-War- 

ren,  OH. 
Columbiana,  OH 
Mahoning,  OH 
Trumbull,  OH 

0.9358 

9340  

Yuba  City,  CA  

Sutter,  CA 
Yuba,  CA 

1.0276 

9360  

Yuma,  AZ 

Yuma,  AZ 

0.8589 

Table  3B.— Proposed  Rural  Wage 
Index 


Nonutban  area 


Alabama 

Alaska  

Arizona  

Arkansas 

California 

Colorado  

Connectkxit 

Delaware 

Florida 

Georgia  

Guam 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts  .. 

Mk:higan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey^  

New  Mexkx 

New  Yori<  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rk» 

Rhode  Island  ^  .. 
South  Carolina  .. 
ScMJth  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermcxit  

Virginia 

Virgin  Islands  .... 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


Wage 
index 


0.7660 
.1 .2293 
0.8493 
0.7666 
09840 
0.9015 
1.2394 
0.9128 
0.8814 
0.8230 
0.9611 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7923 
0.8079 
0.7567 
0.8874 
0.8946 
1.1288 
0.9000 
0.9151 
0.7680 
0.8021 
0.8481 
0.8204 
0.9577 
0.9796 

0.8872 
08542 
0.8666 
0.7788 
0.8613 
0.7590 
1.0303 
08462 
0.4356 

0.8607 
0.7815 
0.7877 
0.7821 
09312 
0.9345 
0.8504 
0.7845 
1.0179 
0.7975 
0.9162 
0.9007 


^  All  counties  within  the  State  are  classified 
urt)an. 


Table  4.— Acceptable  Impairment  Group  Codes 


Impairment  group  codes 


Excluded  etk>- 
logk^l  diagnoses 


Asscx:iated  rehabilitation  impairment 
category 


01.1    Left  body  involvement  (right  brain) 


None_ 


01    Stroke. 
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Impairment  group  codes 


Excluded  etio- 
logical diagnoses 


Associated  rehabilitation  impaimient 
category 


01.2  Right  t)Ody  involvement  (left  brain) 

01.3  Bilateral  Involvement  

01.4  No  Paresis  

01.9    Other  Stroke  

02.21  Open  Injury  

02.22  Closed  Injury 

02.1    Non-traumatic  


02.9    Other  Brain  

04.210  Paraplegia,  Unspecified  

04.211  Paraplegia,  Incomplete  

04.212  Paraplegia,  Complete  

04.220    Quadriplegia,  Unspecified 

04.2211  Quadriplegia,  Incomplete  C1-4  

04.2212  Quadriplegia,  Incomplete  C5-8  

04.2221  Quadriplegia,  Complete  C1-4  

04.2222  Quadriplegia,  Complete  C5-8  

04.230    Other  traumatic  spinal  cord  dysfunction 

04.110  Paraplegia,  unspecified  

04.111  Paraplegia,  Incomplete 

04.112  Paraplegia,  complete  

04.120    Quadriplegia,  unspecified  

04.1211    Quadriplegia,  Incomplete  C1-4  

04.12/2    Quadriplegia,  Incomplete  C5-8  

04.1221  Quadriplegia,  Complete  C1-4  .\^ 

04.1222  Quadnplegia,  Complete  C5-8  

04.130    Other  non-traumatic  spinal  cord  dysfunction 

03.1  Multiple  Sclerosis  .^ 

03.2  Parkinsonism  

03.3  Polyneuropathy 

03.5    Cerebral  Palsy  

03.8  Neuromuscular  Disorders 

03.9  Other  Neurologic 

08.11  Status  post  unilateral  hip  fracture 

08.12  Status  post  bilateral  hip  fractures 

08.3    Status  post  pelvic  fracture  

05.3  Unilateral  lower  extremity  above  the  knee  (AK) 

05.4  Unilateral  lower  extremity  below  the  knee  (BK)  

05.5  Bilateral  lower  extremity  above  the  knee  (AK/AK)  

05.6  Bilateral  lower  extremity  above/below  the  knee  (AK/BK) 

05.7  Bilateral  lower  extremity  below  the  knee  (BK/BK)  

05.1  Unilateral  upper  extremity  above  the  elbow  (AE)  

05.2  Unilateral  upper  extremity  below  the  elbow  (BE) 

05.9    Other  amputation  

06.1     Rheumatoid  Arthritis 


06.9    Other  arthritis 


08.4    Status  post  major  multiple  fractures 

14.9    Other  multiple  trauma  

14.1     Brain  and  spinal  cord  injury 


14.2  Brain  and  multiple  fractures/amputation 

14.3  Spinal  cord  and  multiple  fractures/amputation 
.3.4    Guillian  Barre  

12.1    Spina  Bifida 

12.9    Other  congenital  

1 1    Bums 


None 
None 
Nor>e 
None 
None 
None 
331.0 
331.2 
215.0 
None 
None 
None 
None 
None 
Nor)e 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
701.1 
710.1 
701.1 
710.1 
None 

None 
None 

None 
None 
None 
None 
None 
None 


02  Traumatic  brain  injury. 

03  Nontraumatic  brain  Injury. 

04  Traumatic  spinal  cord  injury. 


05    Nontraumatic  spinal  cord  injury. 


06    Neurological. 


07    Fracture  of  lower  extremity. 


10    Amputation,  lower  extremity. 


11    Amputation,  other. 


13    Rheumatoid,  other  arthritis. 


17  Major  multiple  trauma,  no  brain  injury  or 
spinal  cord  injury. 

18  Major  multiple  trauma,  with  brain  or  spi- 
nal cord  injury. 


19  Guillian  Barre. 

20  Miscellaneous. 

21  Bums. 


Table  5.— Acceptable  ICD-9-CM 
Codes 


Table  5.— Acceptable  ICD-9-CM 
Codes — Continued 


Table  5.— Acceptable  ICD-9-CM 
Codes — Continued 


Code 


036.0 
047.8 
047.9 


Label 


Code 


MENINGOCOCCALMENINGITIS     049.0 

VIRAL  MENINGITIS  NEC 

VIRAL  MENINGITIS  NOS  049.9 


Label 


LYMPHOCYTICCHORIOMENIN- 

G 
VIRAL  ENCEPHALITIS  NOS 


Code 

Label 

052.0 
053.0 
054.3 

POSTVARICELLAENCEPHALIT 
HERPES  ZOSTER  MENINGITIS 
HERPETICENCEPHALITIS 
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Table  5.— Acceptable  ICD-9-CM 
Codes — Continued 


Table  5.— Acceptable  ICD-9-CM 
Codes — Continued 


Code 


054.5 

054.72 

055.0 

072.1 

072.2 

094.2 

112.83 

114.2 

115.01 

115.11 

11^91 
130.0 

139.0 

320.0 

320.1 

320.2 

320.3 

320.7 

320.81 

320.82 

320.89 

320.9 

321.0 

321.1 

321.2 

321.3 

321.4 

321.8 

322.0 

322.2 

322.9 

323.0 

323.6 

323.8 

323.9 

324.0 

324.1 

324.9 

334.0 

334.1 

334.2 

334.3 
334.4 
334.8 
334.9 
335.0 

33^.10 

33^.11 
33$.19 

335.20 
335.21 
335.22 

335.23 
335.24 
335.29 

335.8 

335.9 
336.0 
336.1 
336.2 
336.3 


Label 


herpeticsepticemia 
h  simplex  meningitis 

POSTMEASLESENCEPHALITIS 

MUMPSMENINGITIS 

MUMPSENCEPHALITIS 

SYPHILITICMENINGITIS 

CANDIDALMENINGITIS 

COCCIDIOIDALMENINGITIS 

HISTOPLASM  CAPSUL 

MENING 
HISTOPLASM  DUBOIS 

MENING 
HISTOPLASMOSISMENINGIT 
TOXOPLASMMENINGOENCEP- 

H 
LATE  EFF  VIRAL  ENCEPHAL 
HEMOPHILUSMENINGITIS 
PNEUMOCOCCALMENINGITIS 
STREPTOCOCCALMENINGITIS 
STAPHYLOCOCCMENINGITIS 
MENING  IN  OTH  BACT  DIS 
ANAEROBICMENINGITIS 
MNINGTS     GRAM-NEG     BCT 

NEC 

meningitis  oth  spcf  bact 
bacterial  meningitis  nos 
cryptococcalmeningitis 
mening  in  oth  fungal  dis 
mening  in  oth  viral  dis 
trypanosomiasismeningTt 
meningit  d/t  sarcoidosis 
mening  in  oth  nonbac  dis 
nonpyogenicmeningitis 
chronicmeningitis 
meningitisnos 
encephalit  in  viral  dis 
postinfectencephalitis 
encephalitisnec 
encephalitisnos 
intracranialabscess 
intraspinalabscess 
cns  abscess  nos 
friedreichsataxia 
hered  spastic  paraplegia 
primary  cerebellar 

DEGEN 
CEREBELLAR  ATAXIA  NEC 
CEREBEL  ATAX  IN  OTH  DIS 
SPINOCEREBELLAR  DIS  NEC 
SPINOCEREBELLAR  DIS  NOS 
WERDNIG- 

HOFFMANNDISEASE 
SPINAL      MUSCL      ATROPHY 

NOS 
KUGELBERG-WELANDERDIS 
SPINAL      MUSCL      ATROPHY 

NEC 
AMYOTROPHICSCLEROSIS 
PROG  MUSCULAR  ATROPHY 
PROGRESSIVE  BULBAR 

PALSY 
PSEUDOBULBARPALSY 
PRIM  LATERAL  SCLEROSIS 
MOTOR     NEURON     DISEASE 

NEC 
ANT  HORN  CELL  DIS  NEC 
ANT  HORN  CELL  DIS  NOS 
SYRINGOMYELIA 
VASCULARMYELOPATHIES 
COMB  DEG  CORD  IN  OTH  DIS 
MYELOPATHY  IN  OTH  DIS 


Code 

Label 

336.8 

MYELOPATHYNEC 

336.9 

SPINAL  CORD  DISEASE  NOS 

342.01 

FLCCD       HMIPLGA       DOMNT 

SIDE 

342.02 

FLCCD     HMIPLG      NONDMNT 

SDE 

342.10 

SPSTC  HMIPLGA  UNSPF  SIDE 

342.11 

SPSTC       HMIPLGA       DOMNT 

SIDE 

342.12 

SPSTC     HMIPLG     NONDMNT 

SDE 

342.80 

OT  SP  HMIPLGA  UNSPF  SIDE 

342.81 

OT  SP  HMIPLGA  DOMNT  SIDE 

342.82 

OT     SP     HMIPLG     NONDMNT 

SDE 

342.90 

UNSP  HEMIPLGA  UNSPF  SIDE 

342.91 

UNSP       HEMIPLGA       DOMNT 

SIDE 

342.92 

UNSP     HMIPLGA     NONDMNT 

SDE 

343.0 

CONGENITALDIPLEGIA 

343.1 

CONGENITALHEMIPLEGIA 

343.2 

CONGENITALQUADRIPLEGIA 

343.3 

CONGENITALMONOPLEGIA 

343.4 

INFANTILEHEMIPLEGIA 

343.8 

CEREBRAL  PALSY  NEC 

343.9 

CEREBRAL  PALSY  NOS 

344.00 

QUADRIPLEGIA,  UNSPECIFD 

344.01 

QUADRPLG       C1-C4,       COM- 

PLETE 

344.02 

QUADRPLG                      C1-C4, 

INCOMPLT 

344.03 

QUADRPLG       C5-C7,       COM- 

PLETE 

344.04 

QUADRPLG                      C5-C7, 

INCOMPLT 

344.09 

OTHERQUADRIPLEGIA 

344.1 

PARAPLEGIANOS 

344.2 

DIPLEGIA  OF  UPPER  LIMBS 

344.30 

MONPLGA    LWR    LMB    UNSP 

SDE 

344.31 

MONPLGA    LWR    LMB    DMNT 

SDE 

344.32 

MNPLG  LWR  LMB  NONDMNT 

Code 


344.40 

344.41 

344.42 

344.5 

344.60 

344.61 

344.81 

344.89 

344.9 

348.1 

348.4 

356.1 

356.2 

356.4 

359.0 

359.1 

359.5 
359.6 


SD 

MONPLGA  UPR  LMB  UNSP 
SDE 

MONPLGA  UPR  LMB  DMNT 
SDE 

MNPLG  UPR  LMB  NONDMNT 
SD 

MONOPLEGIANOS 

CAUDA  EQUINA  SYND  NOS 

NEUROGENICBLADDER 

LOCKED-INSTATE 

OTH  SPCF  PARALYTIC  SYND 

PARALYSISNOS 

ANOXIC  BRAIN  DAMAGE 

COMPRESSION  OF  BRAIN 

PERONEAL  MUSCLE  ATRO- 
PHY 

HERED  SENSORY  NEUROP- 
ATHY 

IDIO  PROG 

POLYNEUROPATHY 

CONG  HERED  MUSC 

DYSTRPHY 

HERED  PROG  MUSC 

DYSTRPHY 

MYOPATHY  IN  ENDOCRIN  DIS 

INFL  MYOPATHY  IN  OTH  DIS 


359.8' 
359.9 
430 

431 

432.0 

432.1 

432.9 

433.01 

433.11 

433.21 

433.31 

433.81 

433.91 

434.01 

434.11 

434.91 

438.11 

438.20 

438.21 

438.22 

438.30 
438.31 

438.32 

438.40 

438.41 

438.42 

438.50 
438.51 
438.52 

438.53 
710.0 

710.4 

714.0 

714.1 

714.2 

714.30 

714.31 

714.4 

716.29 

720.0 

806.00 

806.01 

806.02 

806.03 

806.04 

806.05 

806.06 

806.07 

806.08 

806.09 

806.10 

806.11 

806.12 
806.13 
806.14 
806.15 
806.16 


Label 


MYOPATHY  NEC 
MYOPATHYNOS 
SUBARACHNOIDHEMORRHAG- 

E 
INTRACEREBRALHEMORRHA- 

GE 
NONTRAUM         EXTRADURAL 

HEM 
SUBDURALHEMORRHAGE 
INTRACRANIAL  HEMORR  NOS 
OCL  BSLR  ART  W  INFRCT 
OCL  CRTD  ART  W  INFRCT 
OCL  VRTB  ART  W  INFRCT 
OCL  MLT  Bl  ART  W  INFRCT 
OCL  SPCF  ART  W  INFRCT 
OCL  ART  NOS  W  INFRCT 
CRBL  THRMBS  W  INFRCT 
CRBL  EMBLSM  W  INFRCT 
CRBL  ART  OCL  NOS  W  INFRC 
LATE  EFF  CV  DIS-APHASIA 
LATE  EF-HEMPLGA  SIDE  NOS 
LATE       EF-HEMPLGA       DOM 

SIDE 
LATE      EF-HEMIPLGA     NON- 
DOM 
LATE  EF-MPLGA  UP  LMB  NOS 
LATE     EF-MPLGA     UP     LMB 

DOM 
LT  EF-A^PLGA  UPLMB 

NONDOM 
LTE     EEr-MPLGA     LOW     LMB 

NOS 
LTE     EF-MPLGA     LOW     LMB 

DOM 
LT        EF-MPLGA        LOWLMB 

NONDM 
LT  EF  OTH  PARAL  SIDE  NOS 
LT  EF  OTH  PARAL  DOM  SIDE 
LT    EF    OTH    PARALS    NON- 
DOM     - 
LT  EF  OTH  PARALS-BILAT 
SYST  LUPUS 

ERYTHEMATOSUS 
POLYMYOSITIS 
RHEUMATOIDARTHRITIS 
FELTYSSYNDROME 
SYST  RHEUM  ARTHRITIS  NEC 
JUV  RHEUM  ARTHRITIS  NOS 
POLYART  JUV  RHEUM  ARTHR 
CHR  POSTRHEUM  ARTHRITIS 
ALLERGARTHRITIS-MULT 
ANKYLOSINGSPONDYLITIS 
C1-C4  FX-CL7C0RD  INJ  NOS 
C1-C4  FX-CL7COM  CORD  LES 
C1-C4  FX-CLiANT  CORD  SYN 
C1-C4  FX-CL/CEN  CORD  SYN 
C1-C4  FX-CL/CORD  INJ  NEC 
C5t-C7  FX-CL'CORD  INJ  NOS 
C5-C7  FX-CLyCOM  CORD  LES 
C5-C7  FX-CUANT  CORD  SYN 
C5-C7  FX-CL/CEN  CORD  SYN 
C5-C7  FX-<)L7C0RD  INJ  NEC 
C1-C4  FX-OP/CORD  INJ  NOS 
C1-C4      FX-OP/COM      CORD 

LES 
C1-C4  FX-OP/ANT  CORD  SYN 
C1-C4  FX-OP/CEN  CORD  SYN 
C1-C4  FX-OP/CORD  INJ  NEC 
C5-C7  FX-OP/CORD  INJ  NOS 
C5-C7      FX-OP/COM      CORD 
LES 
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Table  5.— Acceptable  ICD-9-CM 
Codes— Continued 


Table  5.— Acceptable  iCD-9-CM 
Codes— Continued 


Code 

Label 

806.17 

C5-C7  FX-OP/ANT  CORD  SYN 

806.18 

C5-C7  FX-OP/CEN  CORD  SYN 

806.19 

C5-C7  FX-OP/CORD  INJ  NEC 

806.20 

T1-T6  FX-CL/CORD  INJ  NOS 

806.21 

T1-T6  FX-CL^COM  CORD  LES 

806.22 

T1-T6  FX-CUANT  CORD  SYN 

806.23 

T1-T6  FX-CL/CEN  CORD  SYN 

806.24 

T1-T6  FX-CL/CORD  INJ  NEC 

806.25 

T7-T12  FX-CL'CRD  INJ  NOS 

806.26 

T7-T12  FX-CL/COM  CRD  LES 

806.27 

T7-T12  FX-CL/ANT  CRD  SYN 

806.28 

T7-T12  FX-CL/CEN  CRD  SYN 

806.29 

T7-T12  FX-CL7CRD  INJ  NEC 

806.30 

T1-T6  FX-OP/CORD  INJ  NOS 

806.31 

T1-T6  FX-OP/COM  CORD  LES 

806.32 

T1-T6  FX-OP/ANT  CORD  SYN 

806.33 

T1-T6  FX-OP/CEN  CORD  SYN 

806.34 

T1-T6  FX-OP/CORD  INJ  NEC 

806.35 

T7-T12  FX-OP/CRD  INJ  NOS 

806.36 

T7-T12  FX-OP/COM  CRD  LES 

806.37 

T7-T12  FX-OP/ANT  CRD  SYN 

806.38 

T7-T12  FX-OP/CEN  CRD  SYN 

806.39 

T7-T12  FX-OP/CRD  INJ  NEC 

806.4 

CL  LUMBAR  FX  W  CORD  INJ 

806.5 

OPN  LUMBAR  FX  W  CORD  INJ 

806.60 

FX  SACRUM-CUCRD  INJ  NOS 

806.61 

FX  SACR-CL/CAUDA  EQU  LES 

806.62 

FX  SACR-CL/CAUDA  INJ  NEC 

806.69 

FX  SACRUM-CUCRD  INJ  NEC 

806.70 

FX  SACRUM-OP/CRD  INJ  NOS 

806.71 

FX      SACR-OP/CAUDA      EQU 

LES 

806.72 

FX  SACR-OP/CAUDA  INJ  NEC 

806.79 

FX  SACRUM-OP/CRD  INJ  NEC 

806.8 

VERT  FX  NOS-CL  W  CRD  INJ 

806.9 

VERT  FX  NOS-OP  W  CRD  INJ 

850.2 

CONCUSSION- 

MODERATECOMA 

850.3 

CONCUSSION- 

PROLONGCOMA 

850.4 

CONCUSSION-DEEPCOMA 

851 .02 

CORTEX            CONTUS-BRIEF 

COMA 

851 .03 

CORTEX              CONTUS-MOD 

COMA 

851.04 

CORTX         CONTUS-PROLNG 

COMA 

851.05 

CORTEX            CONTUS-DEEP 

COMA 

851.12 

OPN      CORT      CONTUS-BRF 

COMA 

851.13 

OPN      CORT     CONTUS-MOD 

COMA 

851.14 

OPN      CORT      CONTU-PROL 

COMA 

851.15 

OPN      CORT      CONTU-DEEP 

COMA 

851.22 

CORTEX            LACERA-BRIEF 

COMA 

851.23 

CORTEX            LACERAT-MOD 

COMA 

851.24 

CORTEX           LACERAT-PROL 

COMA 

851.25 

CORTEX           LACERAT-DEEP 

COMA 

851.32 

OPN        CORTX        LAC-BRIEF 

COMA 

851.33 

OPN      CORTX      LACER-MOD 

COMA 

851.34 

OPN       CORTX       LAC-PROLN 

COMA 

Code 

lahel 

851.35 

OPN       CORTEX       LAC-DEEP 

COMA 

851.42 

CEREBELL           CONTUS-BRF 

COMA 

851.43 

CEREBELL          CONTUS-MOD 

COMA 

851.44 

CEREBEL          CONTUS-PROL 

COMA 

851.45 

CEREBEL          CONTUS-DEEP 

COMA 

851.52 

OPN       CEREBE       CONT-BRF 

COMA 

851.53 

OPN      CEREBE      CONT-MOD 

COMA 

851.54 

OPN     CEREBE     CONT-PROL 

COM 

851.55 

OPN     CEREBE     CONT-DEEP 

COM 

851 .62 

CEREBEL             LACER-BRIEF 

COMA 

851.63 

CEREBEL           LACERAT-MOD 

COMA 

851.64 

CEREBEL           LACER-PROLN 

COMA 

851.65 

CEREBELL            LACER-DEEP 

COMA 

851.72 

OPN       CEREBEL       LAC-BRF 

COMA 

851.73 

OPN       CEREBEL       LAC-MOD 

COMA 

851.74 

OPN       CEREBE       LAC-PROL 

COMA 

851.75 

OPN       CEREBE       LAC-DEEP 

COMA 

851.82 

BRAIN  LAC  NEC-BRIEF  COMA 

851 .83 

BRAIN       LACER       NEC-MOD 

COMA 

851.84 

BRAIN        LAC        NEC-PROLN 

COMA 

851.85 

BRAIN  LAC  NEC-DEEP  COMA 

851 .92 

OPN  BRAIN  LAC-BRIEF  COMA 

851.93 

OPN       BRAIN       LACER-MOD 

COMA 

851.94 

OPN        BRAIN        LAC-PROLN 

COMA 

851.95 

OPEN        BRAIN        LAC-DEEP 

COMA 

852.03 

SUBARACH  HEM-MOD  COMA 

852.04 

SUBARACH         HEM-PROLNG 

COMA 

852.05 

"SUBARACH  HEM-DEEP  COMA 

852.06 

SUBARACH  HEM-COMA  NOS 

852.13 

OP      SUBARACH      HEM-MOD 

COMA 

852.14 

OP     SUBARACH     HEM-PROL 

COM 

852.15 

OP     SUBARACH     HEM-DEEP 

COM 

852.23 

SUBDURAL        HEMORR-MOD 

COMA 

852.24 

SUBDURAL          HEM-PROLNG 

COMA 

852.25 

SUBDURAL  HEM-DEEP  COMA 

852.26 

SUBDURAL      HEMORR-COMA 

NOS 

852.33 

OPN       SUBDUR       HEM-MOD 

COMA 

852.34 

OPN      SUBDUR      HEM-PROL 

COMA 

852.35 

OPN      SUBDUR      HEM-DEEP 

COMA 

Code 

Label 

852.43 

EXTRADURAL            HEM-MOD 

COMA 

852.44 

EXTRADUR            HEM-PROLN 

COMA 

852.45 

EXTRADURAL          HEM-OEEP 

COMA 

852.53 

EXTRADURAL            HEM-MOD 

COMA 

852.54 

EXTRADUR            HEM-PROLN 

COMA 

852.55 

EXTRADUR  HEM-DEEP  COMA 

853.03 

BRAIN  HEM  NEC-MOD  COMA 

853.04 

BRAIN       HEM       NEC-PROLN 

COMA 

853.05 

BRAIN  HEM  NEC-DEEP  COMA 

853.06 

BRAIN  HEM  NEC-COMA  NOS 

853.13 

BRAIN        HEM        OPEN-MOD 

COMA 

853.14 

BRAIN       HEM       OPN-PROLN 

COMA 

853.15 

BRAIN       HEM       OPEN-DEEP 

COMA 

854.03 

BRAIN  INJ  NEC-MOD  COMA 

854.04 

BRAIN  INJ  NEC-PROLN  COMA 

854.05 

BRAIN  INJ  NEC-DEEP  COMA 

854.06 

BRAIN  INJ  NEC-COMA  NOS 

854.13 

OPN  BRAIN  INJ-MOD  COMA 

854.14 

OPN  BRAIN  INJ-PROLN  COMA 

854.f5 

OPN  BRAIN  INJ-DEEP  COMA 

8^.0 

AMPUT  BELOW  ELB,  UNILAT 

887.1 

AMP  BELOW  ELB,  UNIL-COMP 

887.3 

AMPUT  ABV  ELB,  UNIL-COMP 

887.4 

AMPUTAT  ARM,  UNILAT  NOS 

887.5 

AMPUT     ARM,      UNIL      NOS- 

COMP 

887.6 

AMPUTATION  ARM,  BILAT 

887.7 

AMPUTAT        ARM,         BILAT- 

COMPL 

897.0 

AMPUT  BELOW  KNEE,  UNILAT 

897.1 

AMPUTAT  BK,  UNILAT-COMPL 

897.2 

AMPUT  ABOVE  KNEE,  UNILAT 

897.3 

AMPUT  ABV  KN,  UNIL-COMPL 

897.4 

AMPUTAT  LEG,  UNILAT  NOS 

897.5 

AMPUT  LEG,  UNIL  NOS-COMP 

897.6 

AMPUTATION  LEG,  BILAT 

897*. 

AMPUTAT  LEG,  BILAT-COMPL 

905.9 

LATE           EFF           TRAUMAT 

AMPUTAT 

907.0 

LT  EFF  INTRACRANIAL  INJ 

907.2 

LATE  EFF  SPINAL  CORD  INJ 

952.00 

C1-C4  SPIN  CORD  INJ  NOS 

952.01 

COMPLETE  LES  C0RD/C1-C4 

952.02 

ANTERIOR    CORD    SYND/C1- 

C4 

952.03 

CENTRAL  CORD  SYND/C1-C4 

952.04 

C1-C4  SPIN  CORD  INJ  NEC 

952.05 

C5-C7  SPIN  CORD  INJ  NOS 

952.06 

COMPLETE  LES  CORD/C5-C7 

952.07 

ANTERIOR    CORD    SYND/C5- 

C7 

952.08 

CENTRAL  CORD  SYND/C5-C7 

952.09 

C5-C7  SPIN  CORD  INJ  NEC 

952.10 

T1-T6  SPIN  CORD  INJ  NOS 

952.11 

COMPLETE  LES  C0RD/T1-T6 

952.12 

ANTERIOR  CORD  SYND/T1-T6 

952.13 

CENTRAL  CORD  SYND/T1-T6 

952.14 

T1-T6  SPIN  CORD  INJ  NEC 

952.15 

T7-T12  SPIN  CORD  INJ  NOS 

952.16 

COMPLETE  LES  CORD/T7-T12 

952.17 

ANTERIOR  CORD  SYN/T7-T12 

952.18 

CENTRAL  CORD  SYN/]7-T12 
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Table  5.— Acceptable  ICD-9-CM 
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Code 


952.19 

952.2 

952.3 

952.4 

952.8 

952.9 

997.60 

997.61 


Label 


T7-T12  SPIN  CORD  INJ  NEC 
LUMBAR  SPINAL  CORD  INJUR 
SACRAL  SPINAL  CORD  INJUR 
CAUDA  EQUINA  INJURY 
SPIN  CORD  INJ-MULT  SITE 
SPINAL  CORD  INJURY  NOS 
AMPUTAT      STUMP      COMPL 

NOS 
NEUROMA  AMPUTATION 

STUMP 


Code 

Label 

997.62 

INFECTION  AMPUTAT  STUMP 

997.69 

AMPUTAT      STUMP      COMPL 

NEC 

V49.63 

STATUS  AMPUT  HAND 

V49.64 

STATUS  AMPUT  WRIST 

V49.65 

STATUS       AMPUT       BELOW 

ELBOW 

V49.66 

STATUS        AMPUT        ABOVE 

ELBOW 

V49.67 

STATUS  AMPUT  SHOULDER 

Code 

Label 

V49.75 
V49.76 
V49.77 

STATUS  AMPUT  BELOW  KNEE 
STATUS  AMPUT  ABOVE  KNEE 
STATUS  AMPUT  HIP 

"Note  code  359.8 
359.81  and  359.89 


has  been  replaced  by 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  No.  SAB  103] 

Staff  Accounting  Bulletin  No.  103, 
"Update  of  Codification  of  Staff 
Accounting  Bulletins" 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Publication  of  staff  accounting 

bulletin. 

summary:  This  staff  accounting  bulletin 
revises  or  rescinds  portions  of  the 
interpretive  guidance  included  in  the 
codification  of  staff  accounting  bulletins 
in  order  to  make  this  interpretive 
guidance  consistent  with  current 
authoritative  accounting  and  auditing 
guidance  and  SEC  rules  and  regulations. 
The  principal  revisions  relate  to  the 
rescission  of  material  no  longer 
necessary  because  of  private  sector 
developments  in  U.S.  generally 
accepted  accounting  principles,  as  well 
as  Commission  rulemaking. 
DATES:  Effective  May  9.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Munter  or  Jack  Albert,  Office  of  the 
Chief  Accountant  (202-942-4400),  or 
Craig  Olinger,  Division  of  Corporation 
Finance  (202-942-2960),  Securities  and 
Exhange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  last  comprehensive  review  of  the 
staff  accounting  bulletins  was 
completed  by  the  staff  in  1981,  which 
culminated  in  issuance  of  Staff 
Accounting  Bulletin  No.  40.  At  that 
time,  the  staff  completed  a 
comprehensive  review  of  the  material 
included  in  staff  accounting  bulletin 
numbers  1  through  38  to  revise  and 
update  such  materials,  and  to  codify 
those  staff  accounting  bulletins  in  order 
to  make  the  interpretive  guidance 
contained  therein  more  useful  to 
registrants,  accoimtants  and  others  (Staff 
Accounting  Bulletin  No.  39  was 
separately  considered  by  the  staff). 

Since  that  time,  the  staff  has  issued  62 
additional  staff  accounting  bulletins 
(through  number  102)  and  occasional 
amendments  (e.g.,  SAB  No.  71A),  and 
has,  on  a  sporadic  basis,  revised  or 
rescinded  the  guidance  in  individual 
staff  accoxinting  bulletins  based  on 
subsequent  Commission  rulemaking 
activities  or  developments  by  private 
sector  accounting  and  auditing 
standards-setters.  However,  a 
comprehensive  review  of  the  guidance 


contained  in  the  staff  accounting 
bulletin  codification  has  not  been 
undertaken  since  1981. 

Recent  guidance  issued  by  the 
Financial  Accounting  Standards  Board 
(FASB),  specifically  Statements  of 
Financial  Accounting  Standards 
(Statements)  141,  Business 
Combinations,  142,  Goodwill  and  Other 
Intangible  Assets,  143,  Accounting  for 
Asset  Retirement  Obligations,  144, 
Accounting  for  the  Impairment  or 
Disposal  of  Long-Uved  Assets,  146, 
Accounting  for  Costs  Associated  with 
Exit  or  Disposal  Activities,  147, 
Acquisitions  of  Certain  Financial 
Institutions — an  Amendment  of  FASB 
Statements  No.  72  and  144  and  FASB 
Interpretation  No.  9,  and  Interpretations 
45,  Guarantor's  Accounting  and 
Disclosure  Requirements  for 
Guarantees,  Including  Indirect 
Guarantees  of  Indebtedness  of  Others — 
an  Interpretation  of  FASB  Statements 
No.  5,  57,  and  107  and  Rescission  of 
FASB  Interpretation  No.  34  and  46, 
Consolidation  of  Variable  Interest 
Entities,  revise  or  supersede  certain 
guidance  contained  in  Accounting 
Principles  Board  (APB)  Opinions  16, 
Business  Combinations,  17,  Intangible 
Assets,  and  30,  Reporting  the  Results  of 
Operations —  Reporting  the  Effects  of 
Disposal  of  a  Segment  of  a  Business, 
and  Extraordinary,  Unusual  and 
Infrequently  Occurring  Events  and 
Transactions,  Statements  5,  Accounting 
for  Contingencies,  and  121,  Accounting 
for  the  Impairment  ofLong-Lived  Assets 
and  for  Long-Lived  Assets  to  Be 
Disposed  Of,  as  well  as  several  issues 
addressed  by  the  FASB's  Emerging 
Issues  Task  Force  (EITF)  and  other 
authoritative  guidance.  Provisions  of  the 
accounting  standards  identified  above 
that  haye  been  revised  or  superseded 
were  the  subject  of  several  staff 
interpretations  included  in  the  staff 
accounting  bulletins.  Furthermore, 
certain  guidance  contained  in  many  of    - 
the  staff  accounting  bulletins  either  is 
no  longer  useful  or  relevant  due  to  the 
passage  of  time,  or  has  been  made 
obsolete  by  subsequent  Commission 
rulemaking  activities. 

Therefore,  the  purpose  of  this  staff 
accounting  bulletin  is  to 
comprehensively  update  the  existing 
codification  to  enhance  the  integrity  and 
usefulness  of  this  guidcmce. 

The  statements  in  staff  accounting 
bulletins  are  not  rules  or  interpretations 
of  the  Commission,  nor  are  they 
published  as  bearing  the  Commission's 
official  approval.  They  represent 
interpretations  and  practices  followed 
by  the  Division  of  Corporation  Finance 
and  the  Office  of  the  Chief  Accoimtant 
in  administering  the  disclosure 


requirements  of  the  Federal  securities 
laws. 

Dated:  May  9,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

PART  211— [AMENDED] 

Accordingly,  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  103  to  the  table  found  in 
Subpart  B. 

StafiT  Accounting  Bulletin  No.  103 

The  staff  hereby  revises  the  Staff 
Accounting  Bulletin  Series  as  follows: 

1.  Topic  1 :  Financial  Statements 

a.  Topic  l.A  is  modified  to  delete  the 
reference  to  previously-deleted  Rules  3- 
07  and  3-08  of  Regulation  S-X. 

b.  Topic  l.B.l  is  modified  to  reflect 
the  provisions  of  FASB  Statement  109, 
Accounting  for  Income  Taxes. 

c.  Topic  l.D.l  is  modified  to  conform 
such  guidance  with  the  revised 
disclosure  requirements  for  foreign 
private  issuers  required  under  Form  20- 
F  as  a  result  of  the  Commission's 
International  Disclosure  Standards  rule 
(Exchange  Act  Release  No.  34-41936) 
which  became  effective  September  30, 
2000.  The  modifications  primarily  relate 
to  changes  in  the  former  reference  in 
this  guidance  to  Item  9  (Management's 
Discussion  and  Analysis)  of  Form  20-F 
to  make  the  reference  consistent  with 
the  new  non-financial  disclosure 
requirements  of  this  Form. 

d.  Topic  l.E.l  is  deleted.  A  definition 
of  the  term  "audit  (or  examination)," 
which  was  the  subject  of  this 
interpretive  guidance,  is  now  provided 
in  Rule  1-02  of  Regulation  S-X,  thus 
making  the  guidance  contained  in  this 
staff  accounting  bulletin  unnecessary. 

e.  Topic  l.F  is  modified  to  change  the 
references  in  this  guidance  from  Form 
S-14  to  Form  S— 4,  since  Form  S— 4 
subsequently  replaced  Form  S-14.  This 
topic  is  also  modified  to  delete  question 
3  and  the  related  interpretive  response. 
The  guidance  contained  in  this 
interpretive  response,  related  to  the 
appropriate  accounting  treatment  for 
costs  incurred  to  register  securities 
issued  for  the  formation  of  one-bank 
holding  companies,  has  been 
superseded  by  American  Institute  of 
Certified  Public  Accountants'  (AICPA) 
Statement  of  Position  (SOP)  98-5, 
Reporting  on  the  Costs  of  Start-Up 
Activities. 

f.  Topic  l.I  is  modified  to  update  the 
former  reference  in  this  guidance  to  the 
American  Institute  of  Certified  Public 
Accountants'  February  1986  Notice  to 
Practitioners,  ADC  Arrangements.  ADC 
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Arrangements  was  originally  issued  as  a 
notice  to  practitioners,  published  in  the 
April  1986  issue  of  The  Journal  of 
Accountancy.  This  notice  was 
subsequently  reprinted  without 
modification  as  Exhibit  I  to  the  AICPA's 
Practice  Bulletin  1  dated  November 
1987.  Furthermore,  question  8  of  this 
topic  is  deleted  because  the  guidance 
contained  in  this  question  and 
interpretive  response,  which  related  to  ' 
transition  to  the  guidance  in  Topic  l.I, 
is  no  longer  relevant  due  to  the  passage 
of  time.  Furthermore,  the  reference  in 
the  interpretive  response  to  question  1 
to  Rule  l-02(v)  of  Regulation  S-X  has 
been  changed  to  Rule  l-02(w)  of 
Regulation  S-X,  since  this  Rule  was 
redesignated  in  Exchange  Act  Release 
No.  34-35094. 

g.  Topic  l.J,  the  first  paragraph  of  the 
interpretative  response  is  modified  to 
remove  the  reference  to  specific 
percentages  and  refer  to  the  significance 
tests  in  Rule  3-05. 

h.  Topic  l.L  is  deleted  since  it  refers 
to  the  bankruptcy  of  a  specific 
accounting  firm  (Laventhol  &  Horwath) 
which  occiirred  in  1990. 

i.  Topic  l.M  is  modified  to  update 
references  to  authoritative  literature 
such  as  SAS  99,  Consideration  of  Fraud 
in  a  Financial  Statement  Audit,  which 
superseded  SAS  82,  Consideration  of 
Fmud  in  a  Financial  Statement  Audit. 

2.  Topic  2:  Business  Combinations — 
Note:  In  June  2001,  the  FASB  issued 
Statement  141,  which  superseded  APB 
Opinion  16,  and  Statement  142  which 
superseded  APB  Opinion  17.  Paragraph 
13  of  Statement  141  requires  all 
business  combinations  within  the  scope 
of  that  statement  to  be  accounted  for 
using  the  purchase  method  as  described 
in  that  statement.  The  provisions  of 
Statement  141  are  applicable  to  all 
business  combinations  initiated  after 
June  30,  2001.  The  pooling-of-interests 
method  of  accounting  for  business 
combinations,  as  provided  for  in  APB 
Opinion  16,  is  no  longer  permitted  for 
business  combinations  initiated  after 
June  30,  2001.  Several  of  the 
interpretive  questions  in  this  topic 
relate  to  the  conditions  that  must  be  met 
in  order  for  a  business  combination  to 
be  appropriately  accounted  for  under 
the  pooling-of-interests  method. 
Accordingly,  these  interpretive 
questions  are  no  longer  needed. 

a.  Topic  2.A.1  is  deleted.  This  topic 
addresses  the  impact  of  cash 
contingencies  on  classifying  a 
combination  as  a  pooling-of-interests. 
Since  business  combinations  cannot  be 
accounted  for  using  the  pooling-of- 
interests  method,  the  guidance  is  no 
longer  relevant. 


b.  Topic  2.A.2  is  deleted.  This  topic 
contained  two  interpretive  questions 
regarding  how  the  acquiring  corporation 
should  be  determined  in  a  piuchase 
business  combination,  following  the 
guidance  in  APB  Opinion  16.  These 
interpretations  were  premised  on  the 
language  contained  in  paragraph  70  of 
APB  Opinion  16,  which  indicated  that 
'**  *  *  presumptive  evidence  of  the 
acquiring  corporation  in  combinations 
effected  by  an  exchange  of  stock  is 
obtained  by  identifying  the  former 
common  stockholder  interests  of  a 
combining  company  which  either  retain 
or  receive  the  larger  portion  of  the 
voting  rights  in  the  combined 
corporation.  That  corporation  should  be 
treated  as  the  acquirer  unless  other 
evidence  clearly  indicates  that  another 
corporation  is  the  acquirer."  Guidance 
on  identifying  the  acquiring  entity  is 
now  provided  in  paragraphs  15  through 
19  of  Statement  141.  This  guidance 
provides  several  factors  to  be  considered 
in  determining  the  acquiring  entity,  one 
of  which  is  the  relative  voting  rights  in 
the  combined  entity  after  the 
combination.  The  presimiptive  language 
contained  in  APB  Opinion  16  was  not 
retained  in  Statement  141.  Therefore, 
the  guidance  in  Topic  2.A.2  is  po  longer 
relevant. 

c.  Topic  2. A.  3  is  deleted.  This  topic 
provided  interpretive  guidance 
regarding  the  application  of  the 
purchase  method  of  accounting  for 
business  combinations  to  acquisitions  of 
financial  institutions  during  a  period  of 
imusual  economic  conditions  (j.e.,  a 
period  of  abnormally  high  interest 
rates).  This  guidance  focused  on:  (1) 
Unique  considerations  in  the  allocation 
of  purchase  price  to  acquired  tangible 
and  intangible  assets  in  financial 
institution  acquisitions  (such  as  the 
determination  of  the  fair  values  of  assets 
acquired,  and  the  identification  and 
valuation  of  identifiable  intangible 
assets),  (2)  the  appropriate  measure  of 
the  fair  value  of  deposit  liabilities 
assmned  in  acquisitions  of  financial 
institutions,  and  (3)  the  appropriate 
amortization  periods  and  methods  for 
intangible  assets  acquired  and  goodwill 
arising  from  financial  institution 
acquisitions.  Statements  141  and  147 
provide  new  guidance  as  to  the  criteria 
for  recognizing  an  intangible  asset  apart 
from  goodwill  in  a  purchase  business 
combination.  Statement  142  provides 
new  guidance  on  the  initial  recognition 
and  measurement  of  intangible  assets, 
and  the  determination  of  the  useful  lives 
and  amortization  methods  for  intangible 
assets  subject  to  amortization.  Statement 
142  also  provides  new  guidance  on 
accounting  for  goodwill.  Consequently, 


the  guidance  contained  in  this  topic  is 
no  longer  relevant. 

d.  Topic  2.A.4  is  deleted.  This  topic 
provided  guidance  on  the  determination 
of  the  appropriate  amortization  period 
for  goodwill  arising  bom  financial 
institution  acquisitions  which  occurred 
after  December  23, 1981  at  the  time  an 
entify  participating  in  such  an 
acquisition  became  an  SEC  registrant. 
Under  the  provisions  of  Statement  142, 
goodwill  is  not  amortized,  but  instead 
must  be  tested  for  impairment  at  least 
annually  following  the  methodology 
provided  in  that  statement.  Therefore, 
the  guidance  in  this  topic  is  no  longer 
relevant. 

e.  Topic  2. A. 5  is  modified  to  update 
the  former  references  to  APB  Opinion 
16  contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  make  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141. 

f.  Topic  2. A. 6  is  modified  to  update 
the  former  references  to  APB  Opinion 
16  contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  make  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141. 

g.  Topic  2. A. 7  is  modified  to  update 
the  former  references  to  APB  Opinion 
16  contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  meike  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141. 

h.  Topic  2.A.8  is  modified  to  update 
the  former  references  to  APB  Opinion 
16  contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  make  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141.  Furthermore,  footnote 
2  is  deleted,  since  this  footnote 
provided  transition  guidance  which  is 
no  longer  necessary  due  to  the  passage 
of  time. 

i.  Topic  2.A.9  is  modified  to  update 
the  former  references  to  APB  Opinion 
16  contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  make  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141. 

j.  Topic  2.B  is  deleted.  It  addressed 
the  treatment  of  merger  expenses  in  a 
pooling-of-interests  combination.  Since, 
under  Statement  141,  all  combinations 
are  treated  as  piut:hases,  this  guidance 
is  no  longer  necessary. 

k.  Topic  2.C  is  deleted.  It  addressed 
certain  pro  forma  disclosiu^s  required 
for  a  pooling-of-interests  combination. 
Since,  imder  Statement  141,  all 
combinations  are  treated  as  purchases, 
this  guidance  is  no  longer  necessary. 
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1.  Topic  2.D  is  modified  to  update  the 
former  references  to  APB  Opinion  16 
contained  therein  to  the  relevant 
portions  of  Statement  141,  and  to 
otherwise  make  the  language  in  this 
guidance  consistent  with  the  provisions 
of  Statement  141  and  to  delete  portions 
of  the  guidance  related  to  pooling-of- 
interests  accounting. 

m.  Topic  2.E  is  deleted.  The  topic 
addressed  the  implications  of  risk 
sharing  provisions  on  the  classification 
of  a  combination  as  a  pooling-of- 
interests.  Since,  under  Statement  141, 
all  combinations  are  treated  as 
purchases,  this  guidance  is  no  longer 
necessary. 

n.  Topic  2.F  is  deleted.  This  topic 
addressed  the  implications  of  treasury 
stock  transactions  following  the 
consummation  of  a  business 
combination  on  the  classification  of  a 
combination  as  a  pooling-of-interest. 
Since,  under  Statement  141,  all 
combinations  are  treated  as  purchases, 
this  guidance  is  no  longer  necessary. 

3.  Topic  3:  Senior  Securities 

a.  Topic  3.C  is  modified  to  include  a 
reference  to  EIT  Topic  D-98  in  the 
interpretive  response  to  Question  1. 

4.  Topic  4:  Equity  Accounts 

a.  Topic  4.B  is  retitled.  It  previously 
referred  to  Subchapter  S  Corporations. 
Such  entities  are  now  referred  to  as  S 
Corporations. 

b.  Topic  4.E  is  modified  to  revise  the 
interpretive  response  to  be  consistent 
with  revisions  subsequently  made  in 
Rule  5-02.30  of  Regulation  S-X. 

5.  Topic  5:  Miscellaneous  Accounting 

a.  Topics  5.C.1  and  5.C.2  are  deleted. 
These  topics  provided  interpretive 
guidance  related  to  the  current 
recognition  of  tax  loss  carryforwards 
under  APB  Opinion  11,  Accounting  for 
Income  Taxes.  APB  Opinion  11  has 
since  been  superseded  by  Statement  109 
and  the  guidance  contained  in  these 
topics  is  no  longer  relevant. 

b.  Topic  5.E,  question  1  is  modified  to 
add  an  appropriate  reference  to  FASB 
Interpretation  46. 

c.  Topic  5.E.  question  2  is  modified  to 
remove,  in  the  interpretive  response,  the 
reference  to  APB  Opinion  30,  since  the 
relevant  authoritative  guidance  that  this 
response  was  referring  to  (accounting 
for  the  disposal  of  a  segment  of  a 
business]  has  been  superseded  by 
Statement  144.  Additionally,  that 
interpretive  response  is  modified  to 
remove  the  reference  to  ASR  95, 
Accounting  for  Real  Estate  Transactions 
Where  Circumstances  Indicate  that 
Profits  Were  Not  Earned  at  the  Time  the 


Transactions  Were  Recorded,  which 
previously  was  rescinded. 

d.  Topic  5.F  is  modified  to  delete  the 
reference  in  the  interpretive  response  to 
Statement  8,  Accounting  for  the 
Translation  of  Foreign  Currency 
Transactions  and  Foreign  Currency 
Financial  Statements,  which  has  since 
been  superseded. 

e.  Topic  5.J,  footnote  1  has  been 
modified  to  reflect  the  fact  that  the 
FASB  has  not  determined  when  or 
whether  it  will  address  push  down 
accounting.  Additionally,  the 
interpretive  response  to  question  3  has 
been  modified  to  include  reference  to 
the  guidance  provided  in  Interpretation 
45. 

f.  Topic  5.M  is  modified  in  order  to 
conform  this  guidance  with  the 
provisions  of  Statement  115,  Accounting 
for  Certain  Investments  in  Debt  and 
Equity  Securities,  which  superseded 
Statement  12,  Accounting  for  Certain 
Marketable  Securities.  The  guidance 
contained  in  question  1  of  this 
interpretation  continues  to  be  relevant, 
because  Statement  115,  like  Statement 
12,  requires  a  determination  of  whether 
a  decline  in  the  fair  value  of  debt  or 
equity  securities  is  other  than 
temporary.  References  to  the  applicable 
authoritative  literatuire  in  the 
interpretive  response  to  this  question 
are  changed,  and  the  language  in  the 
interpretive  response  to  question  1  is 
modified,  to  be  consistent  with  the  new 
authoritative  guidance.  Question  2  and 
the  related  interpretive  response  are 
deleted  since  Statement  115,  paragraph 
16  now  provides  relevant  guidance  on 
determining  the  amoimt  of  the  write 
down  when  a  decline  in  fair  value  is 
judged  to  be  other  than  temporary. 

g.  Topics  5.P.1  and  5.P.2  are  deleted. 
These  topics  provided  interpretive 
guidance  related  to  APB  Opinion  30  and 
EITF  Issues  94-3,  Liability  Recognition 
for  Certain  Employee  Termination 
Benefits  and  Other  Costs  to  Exit  an 
Activity  (Including  Certain  Costs 
Incurred  in  a  Restructuring),  and  95-3, 
Recognition  of  Liabilities  in  Connection 
with  a  Purchase  Business  Combination, 
as  they  applied  to  restructuring 
provisions.  Statement  146  establishes 
standards  for  accruing  liabilities  related 
to  exiting  activities  and  requires  that  the 
liability  be  recorded  when  it  has  been 
inciured  and  that  it  be  recorded  at  its 
fair  value.  Accordingly,  the  previous 
guidance  provided  in  these  topics  is  no 
longer  needed. 

h.  Topic  5. P. 3  is  modified  to  delete 
the  language  that  referred  to  the 
requirements  of  APB  Opinion  30 
regarding  the  reporting  of  discontinued 
operations,  which  has  since  been 
superseded  by  Statement  144.  Footnote 


13  of  this  guidance  also  has  been 
modified  and  renumbered  to  make 
reference  to  Statement  131,  Disclosures 
about  Segments  of  an  Enterprise  and 
Related  Information,  which  superseded 
Statement  14,  Financial  Reporting  for 
Segments  of  a  Business  Enterprise.  The 
guidance  in  this  footnote  continues  to 
be  relevant,  considering  the  revisions 
hereby  m^de,  under  Statement  131. 

i.  Topic  5.P.4  is  modified  to  change 
the  reference  in  former  footnote  16  from 
Statement  38,  Accounting  for 
Preacquisition  Contingencies  of 
Purchased  Enterprises,  to  Statement 
141.  Statement  141  superseded 
Statement  38,  although  the  guidance  in 
Statement  38  was  carried  forward  into 
the  new  standard  without 
reconsideration.  Therefore,  the  guidance 
in  this  footnote  remains  relevant. 
Additionally,  the  topic  is  modified  to 
reflect  the  disclosure  requirements  of 
Statement  146. 

j.  Topic  5.R  is  deleted.  With  the 
issuance  of  Statement  140,  Accounting 
for  Transfers  and  Servicing  of  Financial 
Assets  and  Extinguishments  of 
Liabilities,  and  Interpretation  39, 
Offsetting  of  Amounts  Related  to 
Certain  Contracts,  this  guidance  is  no 
longer  needed. 

k.  Topic  5.S,  question  4  is  modified  to 
change  the  references  in  the  interpretive 
response  from  Statement  96,  Accounting 
for  Income  Taxes,  to  the  relevant 
provisions  in  Statement  109.  Although 
Statement  109  superseded  Statement  96, 
the  guidance  in  this  Interpretive 
response  remains  relevant,  considering 
the  revisions  hereby  made,  because 
Statement  109  carried  forward  the  same 
guidance  contained  in  Statement  96 
with  respect  to  quasi-reorganizations. 

1.  Topic  5.T,  footnote  2  is  modified  to 
remove  reference  to  APB  Opinion  16, 
which  was  superseded,  and  Topic  2.B, 
which  is  being  deleted. 

m.  Topic  5.U  is  modified  to  add  new 
footnotes  4  and  5  to  clarify  the  guidance 
applicable  to  gain  deferral  situations. 

n.  Topic  5.V  is  modified  to  note  that 
the  interpretive  guidance  therein  does 
not  apply  to  sales  of  the  residual  equity 
in  an  entity  holding  nonperforming 
loans  to  an  unrelated  party.  Instead,  the 
provisions  of  Statement  140  apply  to 
such  transactions.  Also,  it  is  modified  to 
add  an  appropriate  reference  to  FASB 
Interpretation  46  and  to  delete  the 
reference  to  EITF  Topic  D-14, 
Transactions  involving  Special-Purpose 
Entities.  In  addition,  footnote  5  has  been 
modified  to  note  that  EITF  Issue  87-17, 
Spinoffs  or  Other  Distributions  of  Loans 
Receivable  to  Shareholders,  was 
subsequently  codified  as  issue  11  of 
EITF  Issue  01-02,  Interpretations  of 
APB  Opinion  No.  29. 
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0.  Topic  5.W  is  modified  to 
incorporate  the  guidance  of  SOP  94-6, 
Disclosure  of  Certain  Significant  Risks 
and  Uncertainties. 

j  p.  Topic  5.x  is  deleted.  This 
interpretive  guidance  expressed  the 
staffs  views  regarding  the  accoimting 
for  income  tax  benefits  of  thrift  bad-debt 
losses.  This  guidance  was  intended  to 
serve  as  interim  guidance  imtil  a  new 
standard  on  accounting  for  income  taxes 
was  adopted.  The  FASB  subsequently 
issued  Statement  109  which  provides 
guidance  on  this  issue. 

q.  Topic  5.Y  is  modified  as  follows: 
i.  The  Facts  section,  questions  1,  2, 
ai  id  3  are  deleted.  The  remaining 
questions  are  reniunbered.  This 
information  is  no  longer  needed  because 
the  issues  are  addressed  in  SOP  96-1, 
Environmental  Remediation  Liabilities. 
'  ii.  Previously-numbered  question  4  is 
modified  to  replace  the  reference  to 
EITF  Issue  No.  93-5,  Accounting  For 
Environmental  Liabilities,  with  SOP  96- 
1  (SOP  96-1  carried  forward  the 
guidance  previously  contained  in  EITF 
Issue  93-5).  In  addition,  previously- 
numbered  footnote  3,  included  in  the 
interpretive  response  to  question  4,  is 
modified  to  provide  the  relevant 
language  from  Concepts  Statement  7, 
Using  Cash  Flow  Information  and 
Present  Value  in  Accounting 
Measurements. 

Jiii.  Previously-niunbered  question  5  is 
odified  to  incorporate  guidance  from 
and  reference  to  SOP  96-1. 

iv.  The  interpretive  response  to 
pteviously-numbered  question  7  is 
modified  to  refer  registrants  to  the 
disclosure  requirements  of  Statement 
143  for  legal  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets  within  the  scope  of  that  statement 
and  to  Interpretation  45  for  guarantees. 

V.  Previously-niunbered  question  8 
and  the  related  interpretive  response  are 
deleted.  This  guidance,  related  to  the 
appropriate  accounting  for  site 
restoration  costs,  post-closure  and 
monitoring  costs,  or  other 
enviroiunental  costs  incurred  at  the  end 
of  the  useful  life  of  an  asset,  is  no  longer 
relevant  due  to  the  issuance  of 
Statement  143,  which  establishes 
accounting  standards  for  recognition 
and  measiu-ement  of  liabilities  for  asset 
retirement  obligations  cmd  associated 
asset  retirement  costs. 

r.  Topic  5.Z.1  is  deleted.  The 
guidance  in  this  interpretive  response 
provided  the  staffs  views  as  to  whether 
the  criteria  imder  APB  Opinion  30  for 
presentation  as  discontinued  operations 
had  been  met  under  certain  facts  and 
circiunstances.  Statement  144  provides 
new  guidance  on  reporting  discontinued 
operations^  that  supersedes  the  portions 


of  APB  Opinion  30  that  addressed  this 
issue.  Therefore,  this  interpretative 
guidance  is  no  longer  relevant. 

s.  Topic  5.Z.2  is  deleted.  The 
guidance  in  these  interpretive  responses 
provided  the  staff's  views  as  to  whether 
the  criteria  under  APB  Opinion  30  for 
presentation  as  discontinued  operations 
had  been  met  xinder  certain  facts  and 
circimistances.  Statement  144  provides 
new  guidance  on  reporting  discontinued 
operations  that  supersedes  the  portions 
of  APB  Opinion  30  that  addressed  this 
issue.  Therefore,  this  interpretative 
guidance  is  no  longer  relevant. 

t.  Topic  5.Z.3  is  deleted.  The  guidance 
in  these  interpretive  responses  provided 
the  staffs  views  as  to  whether  the 
criteria  under  APB  Opinion  30  for 
presentation  as  discontinued  operations 
had  been  met  imder  certain  facts  and 
circxunstances.  Statement  144  provides 
new  guidance  on  reporting  discontinued 
operations  that  supersedes  the  portions 
of  APB  Opinion  30  that  addressed  this 
issue.  Therefore,  this  interpretative 
guidance  is  no  longer  relevant. 

u.  Topic  5.Z.4  is  modified  to  be 
consistent  with  the  guidance  of 
Statement  144,  which  superseded  the 
previous  guidance  of  APB  Opinion  30. 

V.  Topic  5.Z.5  is  modified  to  reflect 
the  appropriate  terminology  from 
Statement  144  (separate  component) 
rather  than  that  previously  provided  by 
APB  Opinion  30  (segment  of  a 
business),  to  make  other  changes  related 
to  the  accounting  provisions  of 
Statement  144,  and  to  remind  registrants 
of  the  disclosure  requirements  of 
Interpretation  45. 

w.  Topic  5.Z.6  is  deleted.  This  topic 
provided  the  staffs  views  as  to  whether 
subsidiaries  that  a  company  intends  to 
sell,  which  cannot  be  reported  as 
discontinued  operations  under  APB 
Opinion  30,  must  be  consolidated  in  the 
company's  financial  statements.  This 
interpretive  question  arose  as  a  result  of 
the  "temporary  control"  exception  to 
consolidation  in  ARB  51,  Consolidated 
Financial  Statements,  as  amended  by 
Statement  94,  Consolidation  of  all 
Majority-Owned  Subsidiaries.  Statement 
144  provides  guidance  which 
supersedes  the  guidance  in  APB 
Opinion  30  related  to  the  reporting  of 
discontinued  operations.  Statement  144 
also  amended  ARB  51  to  eliminate  the 
exception  to  consolidation  for  a 
subsidiary  for  which  control  is  likely  to 
be  temporary.  Therefore,  the 
interpretive  gmdance  in  this  topic  is  no 
longer  relevant. 

x.  Topic  5.Z.7  is  modified  to  change 
the  reference  therein  from  APB  Opinion 
30  to  Statement  144.  Furthermore,  the 
interpretive  response  is  also  amended  to 
add  language  clarifying  the  staffs 


interpretation  of  the  term  "dissimilar" 
based  on  long-standing  staff  practice. 

y.  Topic  5.AA  is  deleted.  Statement 
140  superseded  the  previous  guidance 
on  extinguishments  of  debt. 
Accordingly,  the  guidance  is  no  longer 
needed. 

z.  Topic  5.CC  is  modified.  Topic  5.CC 
provides  interpretive  guidance  on 
certain  questions  related  to  the 
recognition  and  measurement  of 
impairment  of  the  carrying  amoimt  of 
long-lived  assets,  certain  identifiable 
intangible  assets,  and  goodwill  pursuant 
to  the  provisions  of  Statement  121  and 
APB  Opinion  17.  A  portion  of  this 
guidance  has  since  been  superseded  by 
Statements  142  and  144  and  is  now 
deleted.  The  remaining  relevant 
guidance  is  rewritten  so  that  it  is 
consistent  with  the  requirements  of 
Statements  142  and  144. 

6.  Topic  6:  Interpretations  of 
Accounting  Series  Releases 

a.  Topic  6.A.1  is  deleted.  ASR  166, 
Disclosure  of  Unusual  Risks  and 
Uncertainties  in  Financial  Reporting, 
has  been  rescinded.  Therefore,  the 
guidance  contained  in  this  topic  is  no 
longer  relevant. 

b.  Topic  6.F.1  is  deleted.  This 
interpretation  provided  interpretive 
guidance  on  the  requirements  of  Rule 
12-03  of  Regulation  S-X.  The  schedule 
previously  required  under  Rule  12-03 
was  eliminated  by  Exchange  Act  Release 
No.  34-35094.  Therefore,  the  guidance 
contained  in  this  topic  is  no  longer 
necessary. 

c.  Topic  6.G.1  is  modified  as  follows: 
i.  The  interpretive  response  to 

Question  5  is  modified  to  incorporate 
the  terminology  used  in  Statement  144. 

ii.  Question  7  and  the  related 
interpretive  response  under  sub-section 
a.  to  this  topic  are  modified  to  remove 
the  reference  to  Form  8,  which  was 
rescinded  by  Exchange  Act  Release  No. 
34-31905. 

iii.  Sub-section  c.  and  the  related 
questions  and  interpretive  responses 
thereunder  are  deleted.  Item  302(a)(5)  of 
Regulation  S-K  was  amended  by 
Exchange  Act  Release  No.  34-42266 
which  made  the  requirements  of  Item 
302(a)  of  Regulation  S-K  applicable  to 
any  registrant,  except  a  foreign  private 
issuer,  that  has  securities  registered 
pursuant  to  sections  12(b)  or  12(g)  of  the 
Exchange  Act.  Therefore,  the  guidance 
contained  in  these  questions  and 
interpretive  responses,  which  related  to 
the  former  requirements  of  Item  302(a) 
of  Regulation  S-K,  no  longer  applies. 

d.  Topic  6.G.2.a  is  modified  as 
follows: 

i.  Question  4  is  modified  to  refer  to 
cash  and  cash  equivalents  rather  than  to 
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funds.  APB  Opinion  19,  Reporting 
Changes  in  Financial  Position,  referred 
to  flow  of  funds.  Statement  95, 
Statemeot  of  Cash  Flows,  superseded 
APB  Opinion  19  and  refers  to  flow  of 
cash  and  cash  equivalents. 

ii.  Question  5  is  deleted.  Question  5 
refers  to  an  analysis  of  changes  in  each 
element  of  working  capital,  which  is 
consistent  with  a  "funds"  model. 
However,  with  the  provisions  of 
Statement  95,  which  uses  "cash  and 
cash  equivalents,"  this  guidance  is  no 
longer  relevant. 

e.  Topic  6.G.2.b.l  is  modified  to  add 
a  footnote  reference  to  APB  Opinion  20, 
Accounting  Changes,  which  requires 
disclosure  of  the  nature  and  justification 
of  a  change  in  accoimting  principle. 

f.  Topic  6.H  is  modified  as  follows: 
i.  The  Facts  section  is  modified  to 

delete  item  (3),  since  the  related 
supplemental  schedule  that  this  item 
was  referring  to  (Rule  12-10  of 
Regulation  S-X)  was  eliminated  by 
Exchange  Act  Release  No.  34-35094. 

ii.  Topic  e.H.l.b  is  modified  to  refer 
to  Rule  17a-5  as  currently  numbered. 

iii.  Topic  6.H.2.a  is  modified  to 
remove  the  reference  to  ASR  172,  Notice 
of  Rescission  of  Guidelines  Set  Forth  in 
Accounting  Series  Release  No.  148 
Pertaining  to  Classification  of  Short- 
Term  Obligations  Expected  to  be 
Refinanced. 

iv.  Topic  6.H.4.C  and  the  related 
question  and  interpretive  response 
thereunder  are  deleted.  The  schedule 
formerly  required  pursuant  to  Rule  12- 
10  of  Regulation  S-X  was  eliminated  by 
Exchange  Act  Release  No.  34-35094. 
Therefore,  this  guidance,  which  related 
to  the  disclosures  previously  required 
under  Rule  12-10,  is  no  longer  relevant. 

g.  Topic  6.1.3  is  modified  to  refer  to 
discontinued  operations  rather  than 
discontinuance  or  disposals  of  business 
segments  so  that  it  is  consistent  with 
Statement  144. 

h.  Topic  6.1.7  is  modified  to  refer  to 
Rule  4-08(h)  rather  than  Rule  4-08(g)  to 
reflect  current  numbering. 

i.  Topic  6.K.1  is  deleted.  This  topic 
provided  interpretive  guidance  related 
to  the  early  adoption  of  ASR  302, 
Separate  Financial  Statements  Required 
by  Regulation  S-X.  This  guidance  is  no 
longer  necessary  due  to  the  passage  of 
time. 

j.  Topic  6.4.b  is  modified  to  refer  to 
Rule  l-02(w).  The  rules  for  determining 
significant  subsidiaries  were  previously 
renumbered  and  moved  to  subsection 
(w). 

7.  Topic  7:  Real  Estate  Companies 

a.  Topic  7.A  is  deleted..This  topic 
provided  guidance  on  the  presentation 
of  funds  data  in  quarterly  reports  on 


Form  10-Q  for  real  estate  companies. 
This  guidance  is  no  longer  relevant  due 
to  the  issuance  Statement  95. 

b.  Topic  7.B  is  deleted.  This  topic 
provided  guidance  on  the  appropriate 
format  for  the  statement  of  changes  in 
financial  position  for  registrants 
engaged  in  retail  land  development  and 
sale  activities.  This  guidance  is  no 
longer  relevant  due  to  the  issuance  of 
Statement  95. 

8.  Topic  8:  Retail  Companies 

a.  The  Facts  to  Topic  8.  A  are 
rewritten  to  make  them  more  generically 
applicable  to  retail  companies. 

9.  Topic  9:  Finance  Companies 

a.  Topic  9.A  is  deleted.  This  topic 
provided  interpretive  guidance  on  the 
appropriate  accoimting  for 
nonrefundable  "points"  charged  by 
finance  companies  at  the  time  a  loan 
transaction  is  closed.  Related  guidance 
is  now  provided  in  Statement  91 , 
Accounting  for  Nonrefundable  Fees  and 
Costs  Associated  with  Originating  or 
Acquiring  Loans  and  Initial  Direct  Costs 
of  Leases,  making  the  continued  need 
for  the  guidance  in  this  topic 
unnecessary. 

10.  Topic  10:  Utility  Companies 

a.  In  the  interpretive  response  to 
Topic  lO.A,  reference  to  Rule  4-08(j)  is 
deleted  since  that  rule  no  longer  exists. 

b.  Topic  lO.B  is  deleted.  This  topic 
provided  interpretive  guidance  on 
disclosures  that  should  be  made 
concerning  the  estimated  futm^  costs  of 
storing  spent  nuclear  fuel  and 
decommissioning  nuclear  generating 
plants.  Statement  143  establishes 
accounting  standards  for  recognition 
and  measurement  of  a  liability  for  an 
asset  retirement  obligation  and  the 
associated  asset  retirement  cost, 
including  required  disclosures. 
Therefore,  the  guidance  in  this  topic  is 
no  longer  relevant. 

c.  Topic  lO.C  is  modified  to  add  a 
footnote  reminding  registrants  to 
consider  the  guidance  provided  in 
Interpretation  46. 

d.  In  the  interpretive  response  to 
Topic  lO.D,  the  second,  third  and  fomlh 
sentences  of  the  final  paragraph  are 
deleted.  These  sentences  referred  to 
ASR  122,  Coverage  of  Fixed  Charges, 
which  has  been  rescinded.  Additionally, 
a  footnote  is  added  to  remind  registrants 
of  the  need  to  consider  the  guidance 
provided  in  Interpretations  45  and  46 
and  Statement  133,  Accounting  for 
Derivative  Instruments  and  Hedging 
Activities  and  related  literatine. 

e.  Topic  lO.E,  question  2  and  related 
interpretive  response  dealing  with 
transition  to  the  requirements  of 


Statement  90,  Regulated  Enterprises — 
Accounting  for  Abandonments  and 
Disallowances  of  Plant  Costs  is  deleted 
as  no  longer  necessary  due  to  the 
passage  of  time. 

f.  Topic  lO.F  is  modified  to 
incorporate  a  footnote  to  the  interpretive 
response  to  relate  the  response  to  the 
requirements  of  SOP  96-1 . 

1 1 .  Topic  1 1 :  Miscellaneous  Disclosure 

a.  Topic  11. D  is  deleted.  This  topic 
provided  interpretive  guidance  on  the 
offsetting  of  related  assets  and 
liabilities.  This  guidance  is  no  longer 
necessary  due  to  the  issuance  of 
Interpretation  39. 

b.  Question  1  of  Topic  11. H.2  is 
deleted  with  Questions  2  and  3  being 
renumbered  as  Questions  1  and  2. 
Question  1  and  the  Interpretive 
Response  are  no  longer  needed  in  light 
of  the  provisions  of  Statements  15  and 
114. 

c.  Topic  11. J  is  deleted.  This  topic 
provided  interpretive  guidance  on 
reporting  information  related  to 
financial  guarantees.  This  guidance  is 
no  longer  necessary  due  to  the  issuance 
of  Interpretation  45. 

d.  Topic  U.K.  footnote  one  is 
modified  to  remove  reference  to 
activities  of  the  FASB's  financial 
instruments  project  which  subsequently 
have  been  completed. 

e.  Topic  ll.N,  footnote  2  is  modified 
to  remove  reference  to  Statement  72, 
Accounting  for  Certain  Acquisitions  of 
Banking  or  Thrift  Institutions  (an 
Amendment  of  APB  Opinion  No.  1 7,  an 
Interpretation  of  APB  Opinions  16  and 
1 7,  and  an  Amendment  ofFASB 
Interpretation  No.  9).  With  the  issuance 
of  Statement  147,  the  provisions  of 
Statement  72  are  no  longer  relevant  to 
the  accoimting  for  such  transactions. 

12.  Topic  12:  Oil  and  Gas  Producing 
Activities 

a.  Topic  12.A.1  is  revised  to  delete,  in 
the  interpretive  response  to  question  3, 
the  reference  to  Item  2(b)(3)  of 
Regulation  S-K,  which  has  been 
redesignated  within  Industry  Guide  2. 

b.  Topic  12.A.2  is  revised  to  update 
the  references  to  the  required 
disclosures  of  the  standardized  nfeasure 
of  discounted  future  net  cash  flows  to 
the  provisions  of  Statement  69, 
Disclosures  about  Oil  and  Gas 
Producing  Activities.  Consistent  with 
this  change,  reference  to  "standardized 
measure  of  discounted  future  net  cash 
flows"  is  substituted  for  "estimated 
future  net  revenues"  jmd  "year  end 
prices"  substituted  for  "ciuxent  prices" 
for  consistency  with  the  terminology 
used  in  Statement  69.  Furthermore, 
questions  4-1 1 ,  and  the  related 
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interpretive  responses  to  those 
questions  which  deal  with  the  reporting 
implications  of  the  Windfall  Profits  Tax 
and  the  1985  natural  gas  price  decontrol 
and  disclosure  of  reserve  information 

Ts  deleted  as  no  longer  being  relevant. 
I  c.  Topic  12  A. 3. a  is  deleted.  The 
required  disclosures  of  the  standardized 
measure  of  discounted  future  net  cash 
flows  is  provided  by  Statement  69  and 
the  guidance  is  no  longer  necessary. 

I  d.  Topic  12.A.3.C  is  revised  to  update 
the  references  to  the  required 
disclosures  of  the  standardized  measure 
of  discounted  future  net  cash  flows  to 
tl^e  provisions  of  Statement  69. 

I  e.  Topic  12.A.3.d  is  revised  to  update 
the  references  to  the  required 
disclosures  of  the  standardized  measure 
of  discoimted  future  net  cash  flows  to 
the  provisions  of  Statement  69. 

f.  Topic  12.A.4,  regarding  filings  by 
Canadian  registrants,  is  deleted  as  no 
longer  being  relevant. 

jg.  Topic  12.B  regarding  supplemental 
disclosures  on  the  basis  of  reserve 
recognition  accounting  is  deleted  as  no 
longer  being  relevant. 

h.  Topic  12.C.2  is  revised  to  update 
the  references  currently  included  in 
Rftgulation  S-X. 

'i.  Topic  12.D.1  is  revised  to  update 
the  references  currently  included  in 
Regulation  S-X. 

I  j.  Topic  12.D.2  is  revised  to  update 
the  references  to  the  required 
disclosures  of  the  standardized  measure 
of  discounted  future  net  cash  flows  to 
the  provisions  of  Statement  69. 

Ik.  Topic  12.D.3.a  is  revised  to  update 
the  references  currently  included  in 
Regulation  S-X. 

if  Topic  12.D.3.b  is  redesignated  as 
Topic  12.D.3.C  and  revised  to  provide 
updated  guidance  consistent  with 
Statement  133. 

m.  Topic  12.D.3.b  is  rewritten  to 
reflect  the  changes  in  the  computation 
as  a  result  of  changes  in  the 
authoritative  literatine  related  to 
derivatives  accounted  for  in  accordance 
with  Statement  133. 

n.  Topic  12.F  is  revised  to  substitute 
the  reference  to  Rule  4-10(c)(3)(iii)  of 
Regulation  S-X  for  outdated  Rule  4- 
l^(i)(3)(iii)  of  Regulation  S-X. 

0.  Topic  12.G  is  revised  to  update  the 
references  to  the  required  disclosures  of 
the  standardized  measure  of  discounted 
future  net  cash  flows  to  the  provisions 
of  Statement  69  and  to  substitute  the 
reference  to  Rule  4-1 0(c)(4)  of 
Regulation  S-X  for  Rule  4-10(k)(4)  of 
Regulation  S-X. 

13.  Topic  13:  Revenue  Recognition 

J  a.  Topic  13.A.3,  the  following  changes 
9  made: 

i.  The  interpretive  response  to 
question  3  is  modified  to  incorporate 


the  guidance  on  separate  elements  of  an 
arrangement  from  EITF  Issue  00-21. 
Additionally,  footnote  24  is  modified  to 
remove  the  reference  to  Statement  53, 
Financial  Reporting  by  Producers  and 
Distributors  of  Motion  Picture  Films, 
which  has  been  superseded  and  to  add 
a  reference  to  SOP  00-2,  Accounting  by 
Producers  or  Distributors  of  Films. 

ii.  The  interpretive  response  to 
question  7  is  modified  to  refer  to 
Statement  140  which  replaced 
Statement  125,  Accounting  for  Transfers 
and  Servicing  of  Financial  Assets  and 
Extinguishmen  ts  of  Liabilities. 

b.  Topic  13. B,  footnote  6  is  modified 
to  refer  to  SAS  99  which  superseded 
SAS  82. 
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reserves 

2.  Estimates  of  future  net  revenues 

3.  Disclosure  of  reserve  information 

a.  Deleted  by  SAB  103 

b.  Unproved  properties 

c.  Limited  partnership  10-K  reports 

d.  Limited  partnership  registration 
statements 

e.  Rate  regulated  companies 

4.  Deleted  by  SAB  103 

B.  Deleted  by  SAB  103 

C.  Methods  of  Accounting  by  Oil  and  Gas 

Producers 

1.  First-time  registrants 

2.  Consistent  use  of  accounting  methods 
within  a  consolidated  entity 

D.  Application  of  Full  Cost  Method  of 

Accounting 
1.  Treatment  of  income  tax  effects  in  the 
computation  of  the  limitation  on 
capitalized  costs 
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2.  Exclusion  of  costs  from  amortization 

3.  Full  cost  ceiling  limitation 

a.  Exemptions  for  purchased  properties 

b.  Use  of  cash  flow  hedges  in  the 
computation  of  the  limitation  on 
capitalized  costs 

C.  Effect  of  subsequent  events  on  the 
computation  of  the  limitation  on 
capitalized  costs 

E.  Financial  Statements  of  Royalty  Trusts 

F.  Gross  Revenue  Method  of  Amortizing 

Capitalized  Costs 
GJ  Inclusion  of  Methane  Gas  in  Proved 
Reserves 

T^pic  13:  Revenue  Recognition 

A  Selected  Revenue  Recognition  Issues 

1.  Revenue  recognition — general 

2.  Persuasive  evidence  of  an  arrangement 

3.  Delivery  and  performance 

4.  Fixed  or  determinable  sales  price 

5.  Income  statement  presentation 
B.  Disclosures  2 

Topic  1:  Financial  Statements 

A  Target  Companies 

Facts:  Company  X  proposes  to  file  a 
r^istration  statement  covering  an 
exchange  offer  to  stockholders  of 
Company  Y,  a  publicly  held  company. 
Company  X  asks  Company  Y  to  furnish 
information  about  its  business, 
including  current  audited  financial 
statements,  for  inclusion  in  the 
prospectus.  Company  Y  declines  to 
furnish  such  information. 

\Question  1 :  In  filing  the  registration 
statement  without  the  required 
information  about  Company  Y,  may 
Company  X  rely  on  Rule  409  in  that  the 
information  is  "unknown  or  not 
reasonably  available?" 

Ifiiterprefive  Response:  Yes,  but  to 
determine  whether  such  reliance  is 
justified,  the  staff  requests  the  registrant 
to  submit  as  supplemental  information 
copies  of  correspondence  between  the 
registrant  and  the  target  company 
evidencing  the  request  for  and  the 
refusal  to  furnish  the  financial 
statements.  In  addition,  the  prospectus 
must  include  any  financial  statements 
which  are  relevant  and  available  from 
the  Commission's  public  files  and  must 
contain  a  statement  adequately 
describing  the  situation  and  the  sources 
of  information  about  the  target 
company.  Other  reliable  sources  of 
financial  information  should  also  be 
utilized. 

Question  2:  Would  the  response 
change  if  Company  Y  was  a  closely  held 
coonpany? 

interpretive  Response:  Yes.  The  staff 
does  not  believe  that  Rule  409  is 
applicable  to  negotiated  transactions  of 
this  type. 


B.  Allocation  of  Expenses  and  Related 
Disclosure  in  Financial  Statements  of 
Subsidiaries,  Divisions  or  Lesser 
Business  Components  of  Another  Entity 

Facts:  A  company  (the  registrant) 
operates  as  a  subsidiary  of  another 
company  (parent).  Certain  expenses 
incurred  by  the  parent  on  behaff  of  the 
subsidiary  have  not  been  charged  to  the 
subsidiary  in  the  past.  The  subsidiary 
files  a  registration  statement  under  the 
Securities  Act  of  1933  in  connection 
with  an  initial  public  offering. 

1.  Costs  Reflected  in  Historical 
Financial  Statements 

Question  1:  Should  the  subsidiary's 
historical  income  statements  reflect  all 
of  the  expenses  that  the  parent  incurred 
on  its  behalf? 

Interpretive  Response:  In  general,  the 
staff  believes  that  the  historical  income 
statements  of  a  registrant  should  reflect 
all  of  its  costs  of  doing  business. 
Therefore,  in  specific  situations,  the 
staff  has  required  the  subsidiary  to 
revise  its  financial  statements  to  include 
certain  expenses  incurred  by  the  parent 
on  its  behalf.  Examples  of  such 
expenses  may  include,  but  are  not 
necessarily  limited  to,  the  following 
(income  taxes  and  interest  are  discussed 
separately  below): 

1 .  Officer  and  employee  salaries, 

2.  Rent  or  depreciation, 

3.  Advertising, 

4.  Accoimting  and  legal  services,  and 

5.  Other  selling,  general  and 
administrative  expenses. 

When  the  subsidiary's  financial 
statements  have  been  previously 
reported  on  by  independent  accoimtants 
and  have  been  used  other  than  for 
internal  purposes,  the  staff  has  accepted 
a  presentation  that  shows  income  before 
tax  as  previously  reported,  followed  by 
adjustments  for  expenses  not  previously 
allocated,  income  taxes,  and  adjusted 
net  income. 

Question  2:  How  should  the  amount 
of  expenses  incurred  on  the  subsidiary's 
behalf  by  its  parent  be  determined,  and 
what  disclosure  is  required  in  the 
financial  statements? 

Interpretive  Response:  The  staff 
expects  any  expenses  clearly  applicable 
to  the  subsidiary  to  be  reflected  in  its 
income  statements.  However,  the  staff 
understands  that  in  some  situations  a 
reasonable  method  of  allocating 
common  expenses  to  the  subsidiary 
(e.g.,  incremental  or  proportional  cost 
allocation)  must  be  chosen  because 
specific  identification  of  expenses  is  not 
practicable.  In  these  situations,  the  staff 
has  required  an  explanation  of  the 
allocation  method  used  in  the  notes  to 
the  financial  statements  along  with 


management's  assertion  that  the  method 
used  is  reasonable. 

In  addition,  since  agreements  with 
related  parties  are  by  definition  not  at 
arms  length  and  may  be  changed  at  any 
time,  the  staff  has  required  footnote 
disclosiue,  when  practicable,  of 
management's  estimate  of  what  the 
expenses  (other  than  income  taxes  and 
interest  discussed  separately  below) 
would  have  been  on  a  stand  alone  basis, 
that  is,  the  cost  that  would  have  been 
incurred  if  the  subsidiary  had  operated 
as  an  unaffiliated  entity.  The  disclosure 
has  been  presented  for  each  year  for 
which  an  income  statement  was 
required  when  such  basis  produced 
materially  different  results. 

Question  3:  What  are  the  staffs  views 
with  respect  to  the  accoimting  for  and 
disclosure  of  the  subsidiary's  income 
tax  expense? 

Interpretive  Response:  Recently,  a 
number  of  parent  companies  have  sold 
interests  in  subsidiaries,  but  have 
retained  sufficient  ownership  interests 
to  permit  continued  inclusion  of  the 
subsidiaries  in  their  consolidated  tax 
returns.  The  staff  believes  that  it  is 
material  to  investors  to  know  what  the 
effect  on  income  would  have  been  if  the 
registrant  had  not  been  eligible  to  be 
included  in  a  consolidated  income  tax 
return  with  its  parent.  Some  of  these 
subsidiaries  have  calculated  their  tax 
provision  on  the  separate  return  basis, 
which  the  staff  believes  is  the  preferable 
method.  Others,  however,  have  used 
different  allocation  methods.  When  the 
historical  income  statements  in  the 
filing  do  not  reflect  the  tax  provision  on 
the  separate  return  basis,  the  staff  has 
required  a  pro  forma  income  statement 
for  the  most  recent  year  and  interim 
period  reflecting  a  tax  provision 
calculated  on  the  separate  return  basis.  ^ 

Question  4:  Should  the  historical 
income  statements  reflect  a  charge  for 
interest  on  intercompany  debt  if  no  such 
charge  had  been  previously  provided? 

Interpretive  Response:  The  staff 
generally  believes  that  financial 
statements  are  more  useful  to  investors 
if  they  reflect  all  costs  of  doing  business, 
including  interest  costs.  Because  of  the 
inherent  difficulty  in  distinguishing  the 
elements  of  a  subsidiary's  capital 
structure,  the  staff  has  not  insisted  that 


1  Paragraph  40  of  Statement  109  states:  The 
consolidated  amount  of  current.and  deferred  tax 
expense  for  a  group  that  files  a  consolidated  tax 
return  shall  be  allocated  among  the  members  of  the 
group  when  those  members  issue  separate  financial 
statements.  *   *   *  The  method  adopted*  *   *  shall 
be  systematic,  rational,  and  consistent  with  the 
broad  principles  established  by  (Statement  109}.  A 
method  that  allocates  current  and  deferred  taxes  to 
members  of  the  group  by  applying  (Statement  109| 
to  each  member  as  if  it  were  a  separate  taxpayer 
meets  those  criteria. 
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the  historical  income  statements  include 
an  interest  charge  on  intercompany  debt 
if  such  a  charge  was  not  provided  in  the 
past,  except  when  debt  specifically 
related  to  the  operations  of  the 
subsidiary  and  previously  carried  on  the 
parent's  books  will  henceforth  be 
recorded  in  the  subsidiary's  books.  In 
any  case,  financing  arrangements  with 
the  parent  must  be  discussed  in  a  note 
to  the  financial  statements.  In  this 
connection,  the  staff  has  taken  the 
position  that,  where  an  interest  charge 
on  intercompany  debt  has  not  been 
provided,  appropriate  disclosure  would 
include  an  analysis  of  the  intercompany 
accounts  as  well  as  the  average  balance 
due  to  or  fi-om  related  parties  for  each 
period  for  which  an  income  statement  is 
required.  The  analysis  of  the 
intercompany  accounts  has  taken  the 
form  of  a  listing  of  transactions  (e.g.,  the 
allocation  of  costs  to  the  subsidiary, 
intercompany  purchases,  and  cash 
transfers  between  entities)  for  each 
period  for  which  an  income  statement 
was  required,  reconciled  to  the 
intercompany  accounts  reflected  in  the 
balance  sheets. 

2.  Pro  Forma  Financial  Statements  and 
Earnings  per  Share 

Question:  What  disclosure  should  be 
made  if  the  registrant's  historical 
financial  statements  are  not  indicative 
of  the  ongoing  entity  (e.g.,  tax  or  other 
cost  sharing  agreements  will  be 
terminated  or  revised)? 

Interpretive  Response:  The 
registration  statement  should  include 
pro  forma  financial  information  that  is 
in  accordance  with  Article  11  of 
Regulation  S-X  and  reflects  the  impact 
of  terminated  or  revised  cost  sharing 
agreements  and  other  significant 
changes. 

3.  Other  Matters 

Question:  What  is  the  staffs  position 
with  respect  to  dividends  declared  by 
the  subsidiary  subsequent  to  the  balance 
sheet  date? 

Interpretive  Response:  The  staff 
believes  that  such  dividends  either  be 
given  retroactive  effect  in  the  balance 
sheet  with  appropriate  footnote 
disclosure,  or  reflected  in  a  pro  forma 
balance  sheet.  In  addition,  when  the 
dividends  are  to  be  paid  from  the 
proceeds  of  the  offering,  the  staff 
believes  it  is  appropriate  to  include  pro 
forma  per  share  data  (for  the  latest  year 
and  interim  period  only)  giving  effect  to 
the  niunber  of  shares  whose  proceeds 
were  to  be  used  to  pay  the  dividend.  A 
similar  presentation  is  appropriate 
when  dividends  exceed  earnings  in  the 
current  year,  even  though  the  stated  use 
of  proceeds  is  other  than  for  the 


payment  of  dividends.  In  these 
situations,  pro  forma  per  share  data 
should  give  effect  to  the  increase  in  the 
number  of  shares  which,  when 
multiplied  by  the  offering  price,  would 
be  sufficient  to  replace  the  capital  in 
excess  of  earnings  being  withdrawn. 

C.  Unaudited  Financial  Statements  for  a 
Full  Fiscal  Year 

Facts:  Company  A,  which  is  a 
reporting  company  under  the  Seciuities 
Exchange  Act  of  1934,  proposes  to  file 
a  registration  statement  within  90  days 
of  its  fiscal  year  end  but  does  not  have 
audited  year-end  financial  statements 
availa^.  The  company  meets  the 
criteria  under  Rule  3-01  (c)  of 
Regulation  S-X  and  is  therefore  not 
required  to  include  year-end  audited 
financial  statements  in  its  registration 
statement.  However,  the  Company  does 
propose  to  include  in  the  prospectus  the 
unaudited  results  of  operations  for  its 
entire  fiscal  year. 

Question:  Would  the  staff  find  this 
objectionable? 

Interpretive  Response:  The  stafi' 
recognizes  that  many  registrants  publish 
the  results  of  their  most  recent  year's 
operations  prior  to  the  availability  of 
year-end  audited  financial  statements. 
The  staff  will  not  object  to  the  inclusion 
of  unaudited  results  for  a  full  fiscal  year 
and  indeed  would  expect  such  data  in 
the  registration  statement  if  the 
registrant  has  published  such 
information.  When  such  data  is 
included  in  a  prospectus,  it  must  be 
covered  by  a  management's 
representation  that  aH  adjustments 
necessary  for  a  fair  statement  of  the 
results  have  been  made. 

D.  Foreign  Companies 

1 .  Disclosures  Required  of  Companies 
Complying  With  Item  17  of  Form  20-F 

Facts:  A  foreign  private  issuer  may 
use  Form  20-F  as  a  registration 
statement  under  section  1 2  or  as  an 
annual  report  under  section  13(a)  or 
15(d)  of  the  Exchange  Act.  The 
registrant  must  furnish  the  financial 
statements  specified  in  Item  17  of  that 
form.  However,  in  certain 
circumstances.  Forms  F-3  and  F-2 
require  that  the  aimual  report  include 
financial  statements  complying  with 
Item  18  of  the  form.  Also,  financial 
statements  complying  with  Item  18  are 
required  for  registration  of  seciu-ities 
under  the  Securities  Act  in  most 
circumstances.  Item  1 7  permits  the 
registrant  to  use  its  financial  statements 
that  are  prepared  on  a  comprehensive 
basis  other  than  U.S.  GAAP,  but 
requires  quantification  of  the  material 
difi^erences  in  the  principles,  practices 


and  methods  of  accounting.  An  issuer 
complying  with  Item  18  must  satisfy  the 
requirements  of  Item  1 7  and  also  must 
provide  all  other  information  required 
by  U.S.  GAAP  and  Regulation  S-X. 

Question:  Assuming  that  the 
registrant's  financial  statements  include 
a  discussion  of  material  variances  from 
U.S.  GAAP  along  with  quantitative 
reconciliations  of  net  income  and 
material  balance  sheet  items,  does  Item 
1 7  of  Form  20-F  require  other 
disclosures  in  addition  to  those 
prescribed  by  the  standards  and 
practices  which  comprise  the 
comprehensive  basis  on  which  the 
registrant's  primary  financial  statements 
are  prepared? 

Interpretive  Response:  No.  The 
distinction  between  Items  17  and  18  is 
premised  on  a  classification  of  the 
requirements  of  U.S.  GAAP  and 
Regulation  S-X  into  those  that  specify 
the  methods  of  measiu'ing  the  amounts 
shown  on  the  face  of  the' financial 
statements  and  those  prescribing 
disclosiues  that  explain,  modify  or 
supplement  the  accounting 
measiuements.  Disclosures  required  by 
U.S.  GAAP  but  not  required  under  the 
foreign  GAAP  on  which  the  financial 
statements  are  prepared  need  not  be 
furnished  piusuant  to  Item  17. 

Notwithstanding  the  absence  of  a 
requirement  for  certain  disclosures 
within  the  body  of  the  financial 
statements,  some  matters  routinely 
disclosed  pursuant  to  U.S.  GAAP  may 
rise  to  a  level  of  materiality  such  that 
their  disclosure  is  required  by  Item  5 
(Management's  Discussion  and 
Analysis)  of  Form  20-F.  Among  other 
things,  this  item  calls  for  a  discussion  of 
any  known  trends,  demands, 
commitments,  events  or  uncertainties 
that  are  reasonably  likely  to  affect 
liquidity,  capital  resources  or  the  results 
of  operations  in  a  material  way.  Also, 
instruction  2  of  this  item  requires  "a 
discussion  of  any  aspects  of  the 
differences  between  foreign  and  U.S." 
GAAP,  not  discussed  in  the 
reconciliation,  that  the  registrant 
believes  is  necessary  for  an 
understanding  of  the  financial 
statements  as  a  whole."  Matters  that 
may  warrant  discussion  in  response  to 
Item  5  include  the  following: 

•  Material  undisclosed  uncertainties 
(such  as  reasonably  possible  loss 
contingencies),  conunitments  (such  as 
those  arising  fi-om  leases),  and  credit 
risk  exposures  and  concentrations; 

•  Material  unrecognized  obligations 
(such  as  pension  obligations); 

•  Material  changes  in  estimates  and 
accounting  methods,  and  other  factors 
or  events  affecting  comparability; 
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Defaults  on  debt  and  material 
restrictions  on  dividends  or  other  legal 
constraints  on  the  registrant's  use  of  its 
assets; 

i  •  Material  changes  in  the  relative 
ainounts  of  constituent  elements 
ctnnprising  line  items  presented  on  the 
face  of  the  financial  statements; 

•  Significant  terms  of  financings 
which  would  reveal  material  cash 
requirements  or  constraints; 

•  Material  subsequent  events,  such  as 
events  that  affect  the  recoverability  of 
recorded  assets; 

•  Material  related  party  transactions 
(as  addressed  by  Statement  57)  that  may 
affect  the  terms  under  which  material 
revenues  or  expenses  are  recorded;  and 

•  Significant  accounting  policies  and 
measiurement  assumptions  not  disclosed 
in  the  financial  statements,  including 
methods  of  costing  inventory, 
recognizing  revenues,  and  recording  and 
amortizing  assets,  which  may  bear  upon 
an  understanding  of  operating  trends  or 
financial  condition. 

2.  "Free  Distributions"  by  Japanese 
Companies 

I  Facts:  It  is  the  general  practice  in 
Japan  for  corporations  to  issue  "free 
distributions"  of  common  stock  to 
existing  shareholders  in  conjunction 
with  offerings  of  common  stock  so  that 
such  offerings  may  be  made  at  less  than 
market.  These  free  distributions  usually 
are  from  5  to  10  percent  of  outstanding 
stock  and  are  accounted  for  in 
accordance  with  provisions  of  the 
Commercial  Code  of  Japan  by  a  transfer 
of  the  par  value  of  the  stock  distributed 
from  paid-in  capital  to  the  common 
stock  account.  Similar  distributions  are 
sometimes  made  at  times  other  than 
when  offering  new  stock  and  are  also 
designated  "free  distributions."  U.S. 
accounting  practice  would  require  that 
the  fair  value  of  such  shares,  if  issued 
by  U.S.  companies,  be  transferred  from 
retained  earnings  to  the  appropriate 
capital  accoiuits. 

I  Question:  Should  the  financial 
statements  of  Japanese  corporations 
included  in  Commission  filings  which 
are  stated  to  be  prepared  in  accordance 
with  U.S.  GAAP  be  adjusted  to  account 
for  stock  distributions  of  less  than  25 
percent  of  outstanding  stock  by 
transferring  the  fair  value  of  such  stock 
from  retained  earnings  to  appropriate 
capital  accounts? 

Interpretive  Response:  If  registrants 
and  their  independent  accountants 
believe  that  the  institutional  and 
economic  envfronment  in  Japan  with 
respect  to  the  registrant  is  sufficiently 
different  that  U.S.  accoimting  principles 
for  stock  dividends  should  not  apply  to 
bee  distributions,  the  staff  will  not 


object  to  such  distributions  being 
accoimted  for  at  par  value  in  accordance 
with  Japanese  practice.  If  such  financial 
statements  are  identified  as  being 
prepared  in  accordance  with  U.S. 
GAAP,  then  there  should  be  footnote 
disclosure  of  the  method  being  used 
which  indicates  that  U.S.  companies 
issuing  shares  in  comparable  amounts 
would  be  required  to  account  for  them 
as  stock  dividends,  and  including  in 
such  disclosiu-e  the  fair  value  of  any 
such  shares  issued  during  the  year  and 
the  cumulative  amount  (either  in  an 
aggregate  figure  or  a  listing  of  the 
amounts  by  year)  of  the  fair  value  of 
shares  issued  over  time. 

E.  Requirements  for  Audited  or  Certified 
Financial  Statements 

1.  Deleted  by  SAB  103 

2.  Qualified  Auditors'  Opinions 

Facts:  The  accountants'  report  is 
qualified  as  to  scope  of  audit,  or  the 
accoimting  principles  used. 

Question:  Does  the  staff  consider  the 
requirements  for  audited  or  certified 
financial  statements  met  when  the 
auditors'  opinion  is  so  qualified? 

Interpretive  Response:  No.  The  staff 
does  not  accept  as  consistent  with  the 
requirements  of  Rule  2-02(b)  of 
Regulation  S-X  financial  statements  on 
which  the  auditors'  opinions  are 
qualified  because  of  a  limitation  on  the 
scope  of  the  audit,  since  in  these 
situations  the  auditor  was  unable  to 
perform  all  the  procediu^s  required  by 
professional  standards  to  support  the 
expression  of  an  opinion.  This  position 
was  discussed  in  ASR  90  in  connection 
with  representations  concerning  the 
verification  of  prior  years'  inventories  in 
first  audits. 

Financial  statements  for  which  the 
auditors'  opinions  contain  qualifications 
relating  to  the  acceptability  of 
accounting  principles  used  orthe 
completeness  of  disclosiues  made  are 
also  luiacceptable.  (See  ASR  4,  and  with 
respect  to  a  "going  concern" 
qualification,  ASR  115.) 

F.  Financial  Statement  Requirements  in 
Filings  Involving  the  Formation  of  a 
One-Bank  Holding  Company 

Facts:  Holding  Company  A  is 
organized  for  the  purpose  of  issuing 
common  stock  to  acquire  all  of  the 
common  stock  of  Bank  A.  Under  the 
plan  of  reorganization,  each  share  of 
common  stock  of  Bank  A  will  be 
exchanged  for  one  share  of  common 
stock  of  the  holding  company.  The 
shares  of  the  holding  company  to  be 
issued  in  the  transaction  will  be 
registered  on  Form  S-4.  The  holding 
company  will  not  engage  in  any 


operations  prior  to  consuimmation  of  the 
reorganization,  and  its  only  significant 
asset  after  the  transaction  will  be  its 
investment  in  the  bank.  The  bank  has 
been  furnishing  its  shareholders  with  an 
annual  report  that  includes  financial  - 
statements  that  comply  with  GAAP. 

Item  14  of  Schedule  14A  of  the  proxy 
rules  provides  that  financial  statements 
generally  are  not  necessary  in  proxy 
material  relating  only  to  changes  in  legal 
organization  (such  as  reorganizations 
involving  the  issuer  and  one  or  more  of 
its  totally  held  subsidiaries). 

Question  1 :  Must  the  financial 
statements  and  the  information  required 
by  Securities  Act  Industry  Guide 
("Guide  3") '  for  Bank  A  be  included  in 
the  initial  registration  statement  on 
Form  S— 4? 

Interpretive  Response:  No,  provided 
that  certain  conditions  are  met.  The  staff 
vriU  not  take  exception  to  the  omission 
of  financial  statements  and  Guide  3 
information  in  the  initial  registration 
statement  on  Form  S-4  if  all  of  the 
following  conditions  are  met: 

•  There  are  no  anticipated  changes  in 
the  shareholders'  relative  equity 
ownership  interest  in  the  underlying 
bank  assets,  except  for  redemption  of  no 
more  than  a  nominal  number  of  shares 
of  imaffiliated  persons  who  dissent; 

•  In  the  aggregate,  only  nominal 
borrowings  are  to  be  incurred  for  such 
purposes  as  organizing  the  holding 
company,  to  pay  nonaffiliated  persons 
who  dissent,  or  to  meet  minimum 
capital  requirements; 

•  There  are  no  new  classes  of  stock 
authorized  other  than  those 
corresponding  to  the  stock  of  Bank  A 
immediately  prior  to  the  reorganization; 

•  There  are  no  plans  or  arrangements 
to  issue  any  additional  shares  to  acquire 
any  business  other  than  Bank  A;  and 

•  There  has  been  no  material  adverse 
change  in  the  financial  condition  of  the 
bank  since  the  latest  fiscal  year-end 
included  in  the  annual  report  to 
shareholders. 

If  at  the  time  of  filing  the  S— 4,  a  letter 
is  furnished  to  the  sta^  stating  that  all 
of  these  conditions  are  met,  it  will  not 
be  necessary  to  request  the  Division  of 
Corporation  Finance  to  waive  the 
financial  statement  or  Guide  3 
requirements  of  Form  S— 4. 

Although  the  financial  statements 
may  be  omitted,  the  filing  should 
include  a  section  captioned,  "Financial 
Statements,"  which  states  either  that  an 
annual  report  containing  financial 
statements  for  at  least  the  latest  fiscal 
year  prepared  in  conformity  with  GAAP 
was  previously  furnished  to 
shareholders  or  is  being  delivered  with 


>  Item  BOl  of  Regulation  S-K. 
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the  prospectus.  If  financial  statements 
have  been  previously  hunished,  it 
should  be  indicated  that  an  additional 
copy  of  such  report  for  the  latest  fiscal 
year  will  be  furnished  promptly  upon 
request  without  charge  to  shareholders. 
The  name  and  address  of  the  person  to 
whom  the  request  should  be  made 
should  be  provided.  One  copy  of  such 
annual  report  should  be  furnished 
supplementally  with  the  initial  filing  for 
purposes  of  staff  review. 

If  any  nominal  amoimts  are  to  be 
borrowed  in  connection  with  the 
formation  of  the  holding  company,  a 
statement  of  capitalization  should  be 
included  in  the  filing  which  shows 
Bank  A  on  an  historical  basis,  the  pro 
forma  adjustments,  and  the  holding 
company  on  a  pro  forma  basis.  A  note 
should  also  explain  the  pro  forma  effect, 
in  total  and  per  share,  which  the 
borrowings  would  have  had  on  net 
income  for  the  latest  fiscal  year  if  the 
transaction  had  occiured  at  the 
beginning  of  the  period. 

Question  2:  Are  the  financial 
statements  of  Bank  A  required  to  be 
audited  for  purposes  of  the  initial  Form 
S-4  or  the  subsequent  Form  10-K 
report? 

Interpretive  Response:  The  staff  will 
not  insist  that  the  financial  statements 
in  the  annual  report  to  shareholders 
used  to  satisfy  the  requirement  of  the 
initial  Form  S— 4  be  audited. 

The  consolidated  financial  statements 
of  the  holding  company  to  be  included 
in  the  registrant's  initial  report  on  Form 
10-K  should  comply  with  the 
applicable  financial  statement 
requirements  in  Regulation  S-X  at  the 
time  such  annual  report  is  filed. 
However,  the  regulations  also  provide 
that  the  staff  may  allow  one  or  more  of 
the  required  statements  to  be  unaudited 
where  it  is  consistent  with  the 
protection  of  investors. ^  Accordingly, 
the  policy  of  the  Division  of  Corporation 
Finance  is  as  follows: 

•  The  registrant  should  file  audited 
balance  sheets  as  of  the  two  most  recent 
fiscal  years  and  audited  statements  of 
income  and  cash  flows  for  each  of  the 
three  latest  fiscal  years,  with 
appropriate  footnotes  and  schedules  as 
required  by  Regulation  S-X  unless  the 
financial  statements  have  not  previously 
been  audited  for  the  periods  required  to 
be  filed.  In  such  cases,  the  Division  will 
not  object  if  the  financial  statements  in 
the  first  annual  report  on  Form  10-K  (or 
the  special  report  filed  pursuant  to  Rule 
15d-2)  3  are  audited  only  for  the  two 


latest  fiscal  years.'*  This  policy  only 
applies  to  filings  on  Form  10-K,  and  not 
to  any  Securities  Act  filings  made  after 
the  initial  S-4  filing. 

The  above  procedure  may  be  followed 
without  making  a  specific  request  of  the 
Division  of  Corporation  Finance  for  a 
waiver  of  the  financial  statement 
requirements  of  Form  10-K. 

The  information  required  by  Guide  3 
should  also  be  provided  in  the  Form  10- 
K  for  at  least  the  periods  for  which 
audited  financial  statements  are 
furnished.  If  some  of  the  statistical 
information  for  the  two  most  recent 
fiscal  years  for  which  audited  financial 
statements  are  included  (other  than 
information  on  nonperforming  loans 
and  the  summary  of  loan  loss 
experience)  is  imavailable  and  cannot 
be  obtained  without  unwarranted  or 
undue  burden  or  expense,  such  data 
may  be  omitted  provided  a  brief 
explanation  in  support  of  such 
representation  is  included  in  the  report 
on  Form  10-K.  In  all  cases,  however, 
information  with  respect  to 
nonperforming  loans  and  loan  loss 
experience,  or  reasonably  comparable 
data,  must  be  furnished  for  at  least  the 
two  latest  fiscal  years  in  the  initial  10- 
K.  Thereafter,  for  subsequent  years  in 
reports  on  Form  10-K,  sdl  of  the  Guide 
3  information  is  required;  Guide  3 
information  which  had  been  omitted  in 
the  initial  10-K  in  accordance  with  the 
above  procedure  can  be  excluded  in  any 
subsequent  10-Ks. 

G.  Deleted  by  FRR  55 

H.  Deleted  by  FRR  55 

I.  Financial  Statements  of  Properties 
Securing  Mortgage  Loans 

Facts:  A  registrant  files  a  Securities 
Act  registration  statement  covering  a 
maximiun  of  $100  million  of  securities. 
Proceeds  of  the  offering  will  be  used  to 
make  mortgage  loans  on  operating 
residential  or  commercial  property. 
Proceeds  of  the  offering  will  be  placed 
in  escrow  until  $1  million  of  securities 
are  sold  at  which  point  escrow  may  be 
broken,  making  the  proceeds 
immediately  available  for  lending,  while 
the  selling  of  securities  would  continue. 

Question  1:  Under  what 
circumstances  are  the  financial 
statements  of  a  property  on  which  the 
registrant  makes  or  expects  to  make  a 
loan  required  to  be  included  in  a  filing? 

Interpretive  Response:  Rule  3-14  of 
Regulation  S-X  specifies  the 


requirements  for  financial  statements 
when  the  registrant  has  acquired  one  or 
more  properties  which  in  the  aggregate 
are  significant,  or  since  the  date  of  the 
latest  balance  sheet  required  has 
acquired  or  proposes  to  acquire  one  or 
more  properties  which  in  the  aggregate 
are  significant. 

Included  in  the  category  of  properties 
acquired  or  to  be  acquired  under  Rule 
3-14  are  operating  properties 
imderlying  certain  mortgage  loans, 
which  in  economic  substance  represent 
an  investment  in  real  estate  or  a  joint 
venture  rather  than  a  loan.  Certain 
characteristics  of  a  lending  arrangement 
indicate  that  the  "lender"  has  the  same 
risks  and  potential  rewards  as  an  owner 
or  joint  ventiirer.  Those  characteristics 
are  set  forth  in  Exhibit  I  to  the  Appendix 
of  the  American  Institute  of  Certified 
Public  Accountants'  Practice  Bulletin  1 ' 
"ADC  2  Arrangements"  ("Exhibit  I  to 
PBl").  hi  September  1986  the  EITF 3 
reached  a  consensus  on  this  issue  *  to 
the  effect  that,  although  Exhibit  I  to  PBl 
was  issued  to  address  the  real  estate 
ADC  arrangements  of  financial 
institutions,  preparers  and  auditors 
should  consider  the  guidance  contained 
in  Exhibit  I  to  PBl  in  accounting  for 
shared  appreciation  mortgages,  loans  on 
operating  real  estate  and  real  estate  ADC 
arrangements  entered  into  by 
enterprises  other  than  financial 
institutions. 

Statement  133  as  amended  by 
Statements  137  and  138,  generally 
requires  that  embedded  instruments 
meeting  the  definition  of  a  derivative 
and  not  clearly  and  closely  related  to 
the  host  contract  be  accounted  for 
separately  from  the  host  instrument.  If 
the  embedded  the  expected  residual 
profit  component  of  an  ADC 
arrangement  need  not  be  separately 
accounted  for  as  a  derivative  imder 
Statement  133,  then  the  disclosure 
requirements  discussed  below  for  ADC 
loans  and  similar  arrangements  should 
be  fpUowed.^ 


^Rule  3-13  of  Regulation  S-X. 

^Rule  15d-2  would  be  applicable  if  the  annual 
report  furnished  with  the  Form  S-4  was  not  for  the 
registrant's  most  recent  fiscal  year.  In  such  a 


situation.  Rule  15d-2  would  require  the  registrant 
to  file  a  special  report  within  90  days  after  the 
effective  date  of  the  Form  S-4  furnishing  audited 
financial  statements  for  the  most  recent  fiscal  year. 
■*  Unaudited  statements  of  income  and  cash  flows 
should  be  furnished  for  the  earliest  period. 


'  "ADC  Arrangements"  was  originally  issued  as  a 
notice  to  practitioners  (February  1986,  as  published 
in  the  April  1986  issue  of  the  Journal  of 
Accountancy).  The  notice  to  practitioners  was 
reprinted  without  change  as  Eschibit  I  to  the 
Appendix  of  the  American  Institute  of  Certified 
Public  Accountants'  Practice  Bulletin  1  (November 
1987). 

^Acquisition,  development  and  construction. 

3  The  Emerging  Issues  Task  Force  ("EITF")  was 
formed  in  1984  to  assist  the  Financial  Accounting 
standards  Board  in  the  early  identification  and 
resolution  of  emerging  accounting  issues.  Topics  to 
be  discussed  by  the  EITF  are  publicly  announced 
prior  to  its  meetings  and  minutes  of  all  EITF 
meetings  are  available  to  the  public. 

■•See  Issue  86-21. 

'The  equity  kicker  (the  expected  residual  profit) 
would  typically  not  be  separated  from  the  host 
contract  and  accounted  for  as  a  derivative  because 


< 
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In  certain  cases  the  "lender"  has 
virtually  the  same  potential  rewards  as 
those  of  an  owner  or  a  joint  venturer  by 
virtue  of  participating  in  expected 
residual  profit.^  In  addition,  Exhibit  I  to 
PBl  includes  a  number  of  other 
characteristics  which,  when  considered 
individually  or  in  combination,  would 
suggest  that  the  risks  of  an  ADC 
arrangement  are  similar  to  those 
associated  with  an  investment  in  real 
estate  or  a  joint  ventiu«  or,  conversely, 
that  they  are  similar  to  those  associated 
with  a  loan.  Among  those  other 
characteristics  is  whether  the  lender 
agrees  to  provide  all  or  substantially  all 
necessary  funds  to  acquire  the  property, 
resulting  in  the  borrower  having  title  to, 
but  little  or  no  equity  in,  the  imderlying 
property.  The  staff  believes  that  the 
borrower's  equity  in  the  property  is 
adequate  to  support  accounting  for  the 
transaction  as  a  mortgage  loan  when  the 
borrower's  initial  investment  meets  the 
criteria  in  paragraph  11  of  Statement 
66  ^  and  the  borrower's  payments  of 
principal  and  interest  on  the  loan  are 
adequate  to  maintain  a  continuing 
investment  in  the  property  which  meets 
the  criteria  in  paragraph  12  of  Statement 
66.8 

The  financial  statements  of  properties 
w^ich  will  secure  mortgage  loans  made 
or  to  be  made  from  the  proceeds  of  the 
offering  which  have  the  characteristics 
of  real  estate  investments  or  joint 
ventures  should  be  included  as  required 
by  Rule  3-14  in  the  registration 
statement  when  such  properties  secure 
loans  previously  made,  or  have  been 
identified  as  security  for  probable  loans 
prior  to  effectiveness,  and  in  filings 


paragraph  12(c)  of  Statement  133  exempts  a  hybrid 
contract  from  bifurcation  if  a  separate  instrument 
with  the  same  terms  as  the  embedded  equity  kicker 
is  not  a  derivative  instrument  subject  to  the 
requirements  of  Statement  133. 

B  Expected  residual  profit  is  defined  in  Exhibit  I 
to  PBl  as  the  amount  of  profit,  whether  called 
interest  or  another  name,  such  as  equity  kicker, 
above  a  reasonable  amount  of  interest  and  fees 
expected  to  be  earned  by  the  "lender." 

'  Statement  66  establishes  standards  for  the 
recognition  of  profit  on  real  estate  sales 
transactions.  Paragraph  11  states  that  the  buyer's 
initial  investment  shall  be  adequate  to  demonstrate 
the  buyer's  commitment  to  pay  for  the  property  and 
shall  indicate  a  reasonable  likelihood  that  the  seller 
will  collect  the  receivable.  Guidance  on  minimum 
initial  investments  in  various  types  of  real  estate  is 
provided  in  paragraphs  53  and  54  of  Statement  66. 

■Paragraph  12  of  Statement  66  states  that  the 
buyer's  continuing  investment  in  a  real  estate 
transaction  shall  not  qualify  unless  the  buyer  is 
contractually  required  to  pay  each  year  on  its  total 
debt  for  the  purchase  price  of  the  property  an 
amount  at  least  equal  to  the  level  annual  payment 
that  would  be  needed  to  pay  that  debt  and  interest 
on  the  unpaid  balance  over  not  more  than  (a)  20 
years  for  debt  for  land  and  [b)  the  customary 
amortization  term  of  a  first  mortgage  loan  by  an 
independent  established  lending  institutioiVifor 
other  real  estate. 


made  pursuant  to  the  undertaking  in 
Item  20D  of  Securities  Act  Industry 
Guide  5. 

Rule  l-02(w)  of  Regulation  S-X 
includes  the  conditions  used  in 
determining  whether  an  acquisition  is 
significant.  The  separate  financial 
statements  of  an  individual  property 
should  be  provided  when  a  property 
would  meet  the  requirements  for  a 
significant  subsidiary  under  this  rule 
using  the  amount  of  the  "loan"  as  a  "* 
substitute  for  the  "investment  in  the 
subsidiary"  in  computing  the  specified 
conditions.  The  combined  financial 
statements  of  properties  which  are  not 
individually  significant  should  also  be 
provided.  However,  the  staff  will  not 
object  if  the  combined  financial 
statements  of  such  properties  are  not 
included  if  none  of  the  conditions 
specified  in  Rule  1-02  (w),  with  respect 
to  all  such  properties  combined, 
exceeds  20%  in  the  aggregate. 

Under  certain  circiunstances, 
information  may  also  be  required 
regarding  operating  properties 
imderlying  mortgage  loans  where  the 
terms  do  not  result  in  the  lender  having 
virtually  the  same  risks  and  potential 
rewards  as  those  of  owners  or  joint 
venturers.  Generally,  the  staff  believes 
that,  where  investment  risks  exist  due  to 
substantial  asset  concentration, 
financial  and  other  information  should 
be  included  regarding  operating 
properties  underlying  a  mortgage  loan 
that  represents  a  significant  amount  of 
the  registrant's  assets.  Such  presentation 
is  consistent  with  Rule  3-13  of 
Regulation  S-X  and  Rule  408  under  the 
Securities  Act  of  1933. 

Where  the  amount  of  a  loan  exceeds 
20%  of  the  amount  in  good  faith 
expected  to  be  raised  in  the  offering, 
disclosures  would  he  expected  to 
consist  of  financial  statements  for  the 
underljdng  operating  properties  for  the 
periods  contemplated  by  Rule  3-14. 
Further,  where  loans  on  related 
properties  are  made  to  a  single  person 
or  group  of  affiliated  persons  which  in 
the  aggregate  amount  to  more  than  20% 
of  the  amount  expected  to  be  raised,  the 
staff  believes  that  such  lending 
arrangements  result  in  a  sufficient 
concentration  of  assets  so  as  to  warrant 
the  inclusion  of  financial  and  other 
information  regarding  the  underlying 
properties. 

Question  2:  Will  the  financial 
statements  of  the  mortgaged  properties 
be  required  in  filings  made  under  the 
1934  Act? 

Interpretive  Response:  Rule  3-09  of 
Regulation  S-X  specifies  the 
requirement  for  significant,  as  defined, 
investments  in  operating  entities,  the 
operations  of  which  are  not  included  in 


the  registrant's  consolidated  financial 
statements.^  Accordingly,  the  staff 
believes  that  the  financial  statements  of 
properties  securing  significant  loans 
which  have  the  characteristics  of  real 
estate  investments  or  joint  ventures 
should  be  included  in  subsequent 
filings  as  required  by  Rule  3-09.  The 
materiality  threshold  for  determining 
whether  such  an  investment  is 
significant  is  the  same  as  set  forth  in 
paragraph  (a)  of  that  Rule.'" 

Likewise,  the  staff  believes  that  filings 
made  under  the  1934  Act  should 
include  the  same  financial  and  other 
information  relating  to  properties 
underlying  any  loans  which  are 
significant  as  discussed  in  the  last 
paragraph  of  Question  1 ,  except  that  in 
the  determination  of  significance  the 
20%  disclosure  threshold  should  be 
measured  using  total  assets.  The  staff 
believes  that  this  presentation  would  be 
consistent  with  Rule  12b-20  under  the 
Securities  Exchange  Act  of  1934. 

Question  3:  The  interpretive  response 
to  question  1  indicates  that  the  staff 
believes  that  the  borrower's  equity  in  an 
operating  property  is  adequate  to 
support  accounting  for  the  transaction 
as  a  mortgage  loan  when  the  borrower's 
initial  investment  meets  the  criteria  in 
paragraph  11  of  Statement  66  and  the 
borrower's  payments  of  principal  and 
interest  on  the  loan  are  adequate  to 
maintain  a  continuing  investment  in  the 
property  which  meets  the  criteria  in 
paragraph  12  of  Statement  66.  Is  it  the 
staffs  view  that  meeting  these  criteria  is 
the  only  way  the  borrower's  equity  in 
the  property  is  considered  adequate  to 
support  accounting  for  the  transaction 
as  a  mortgage  loan? 

Interpretive  Response:  No.  It  is  the 
staffs  position  that  the  determination  of 
whether  loan  accounting  is  appropriate 
for  these  arrangements  should  be  made 
by  the  registrant  and  its  independent 
accountants  based  on  the  facts  and 
circumstances  of  the  individual 
arrangements,  using  the  guidance 


^Rule  3-14  states  that  the  financial  statements  of 
an  acquired  property  should  be  furnished  if  the 
acquisition  took  place  during  the  period  for  which 
the  registrant's  income  statements  are  required. 
Paragraph  (b)  of  the  Rule  states  that  the  information 
required  by  the  Rule  is  not  required  to  be  included 
in  a  filing  on  Form  10-K.  That  exception  is 
consistent  with  Item  8  of  Form  10-K  which 
excludes  acquired  company  financial  statements, 
which  would  otherwise  be  required  by  Rule  3-05 
of  Regulation  S-X,  from  inclusion  in  filings  on  that 
Form.  Those  exceptions  are  based,  in  part,  on  the 
bet  that  acquired  properties  and  acquired 
companies  will  generally  be  included  in  the 
registrant's  consolidated  financial  statements  from 
the  acquisition  date. 

>°Rule  3-09(a)  states,  in  part,  that  "|i)f  any  of  the 
conditions  set  forth  in  [Rule]  l-02(w).  substituting 
20  percent  for  10  percent  in  the  tests  used  therein 
to  determine  significant  subsidiary,  are  met  *   *   * 
separate  financial  statements  *  ■   *  shall  be  filed." 
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provided  in  the  Exhibit  I  to  the 
Appendix  of  the  American  Institute  of 
Certified  Public  Accountants  Practice 
Bulletin  1  (November,  1987)  ("Exhibit  1 
to  PBl").  As  stated  in  Exhibit  I  to  PBl. 
loan  accounting  may  not  be  appropriate 
when  the  lender  participates  in 
expected  residual  profit  and  has 
virtually  the  same  risks  as  those  of  an 
owner,  or  joint  venturer.  In  assessing  the 
question  of  whether  the  lender  has 
virtually  the  same  risks  as  an  owner,  or 
joint  venturer,  the  essential  test  that 
needs  to  be  addressed  is  whether  the 
borrower  has  and  is  expected  to 
continue  to  have  a  substantial  amount  at 
risk  in  the  project. '^  The  criteria 
described  in  Statement  66  provide  a 
"safe  harbor"  for  determining  whether 
the  borrower  has  a  substantial  amount  at 
risk  in  the  form  of  a  substantial  equity 
investment.  The  borrower  may  have  a 
substantial  amount  at  risk  without 
meeting  the  criteria  described  in 
Statement  66. 

Question  4:  What  financial  statements 
should  be  included  in  filings  made 
imder  the  Securities  Act  regarding 
investment-type  arrangements  that 
individually  amount  to  10%  or  more  of 
total  assets? 

Interpretive  Response:  In  the  staff's 
view,  separate  audited  financial 
statements  should  be  provided  for  any 
investment-type  arrangement  that 
constitutes  10%  or  more  of  the  greater 
of  (i)  the  amount  of  minimum  proceeds 
or  (ii)  the  total  assets  of  the  registrant, 
including  the  amount  of  proceeds 
raised,  as  of  the  date  the  filing  is 
required  to  be  made.  Of  course,  the 
narrative  information  required  by  items 
14  and  15.  of  Form  S-11  should  also  be 
included  with  respect  to  these 
investment-type  arrangements. 

Question  5:  What  information  must  be 
provided  imder  the  Securities  Act  for 
investment-type  arrangements  that 
individually  amoimt  to  less  than  10%? 

Interpretive  Response:  No  specific 
financial  information  need  be  presented 
for  investment-type  arrangements  that 
amount  to  less  than  10%.  However, 
where  such  arrangements  aggregate 
more  than  20% ,  a  narrative  description 
of  the  general  character  of  the  properties 
and  arrangements  should  be  included 
that  gives  an  investor  an  understanding 
of  the  risks  and  rewards  associated  with 


' '  Regarding  the  composition  of  the  borrower's 
investment,  paragraph  9b  of  Exhibit  I  to  PBl 
indicates  that  the  borrower's  investment  may 
include  the  value  of  land  or  other  assets  contributed 
by  the  borrower,  net  of  encumbrances.  The  staff 
emphasizes  that  such  paragraph  indicates,  "  *   *   * 
recently  acquired  property  generally  should  be 
valued  at  no  higher  than  cost  •   •   •"  Thus,  for  such 
recently  acquired  property,  appraisals  will  not  be 
sufficient  to  justify  the  use  of  a  value  in  excess  of 
cost. 


these  arrangements.  Such  information 
may,  for  example,  include  a  description 
of  the  terms  of  the  arrangements, 
participation  by  the  registrant  in 
expected  residual  profits,  and  property 
types  £Uid  locations. 

Question  6:  What  financial  statements 
should  be  included  in  annual  reports 
filed  under  the  Exchange  Act  with 
respect  to  investment-type  arrangements 
that  constitute  10%  or  more  of  the 
registrant's  total  assets? 

Interpretive  Response:  In  annual 
reports  filed  with  the  Commission,  the 
staff  has  advised  registrants  that 
separate  audited  financial  statements 
should  be  provided  for  each 
nonconsolidated  investment-type 
arrangement  that  is  20%  or  more  of  the 
registrant's  total  assets.  While  the 
distribution  is  on-going,  however,  the 
percentage  may  be  calculated  using  the 
greater  of  (i)  the  amount  of  the 
minimum  proceeds  or  (ii)  the  total 
assets  of  the  registrant,  including  the 
amount  of  proceeds  raised,  as  of  the 
date  the  filing  is  required  to  be  made. 
In  annual  reports  to  shareholders 
registrants  may  either  include  the 
separate  audited  financial  statements  for 
20%  or  more  nonconsolidated 
investment-type  arrangements  or,  if 
those  financial  statements  are  not 
included,  present  summarized  financial 
information  for  those  arrangements  in 
the  notes  to  the  registrant's  financial 
statements. 

The  staff  has  also  indicated  that 
separate  summarized  financial 
information  (as  defined  in  Rule  l-02(bb) 
of  Regulation  S-X)  should  be  provided 
in  the  footnotes  to  the  registrant's 
financial  statements  for  each 
nonconsolidated  investment-type 
arrangement  that  is  10%  or  more  but 
less  than  20%.  Of  course,  registrants 
should  also  make  appropriate  textural 
disclosure  with  respect  to  material 
investment-type  arrangements  in  the 
"business"  and  "property"  sections  of 
their  annual  reports  to  the 
Commission.  12 

Question  7:  What  information  should 
be  provided  in  annual  reports  filed 
under  the  Exchange  Act  with  respect  to 
investment-type  arrangements  that  do 
not  meet  the  10%  threshold? 

Interpretive  Response:  The  staff 
believes  it  will  not  be  necessary  to 
provide  any  financial  information  (full 
or  summarized)  for  investment-type 
arrangements  that  do  not  meet  the  10% 
threshold.  However,  in  the  staffs  view. 


where  such  arrangements  aggregate 
more  than  20%,  a  narrative  description 
of  the  general  character  of  the  properties 
and  arrangements  would  be  necessary. 
The  staff  believes  that  information 
should  be  included  that  would  give  an 
investor  an  understanding  of  the  risks 
and  rewards  associated  with  these 
arrangements.  Such  information  may, 
for  example,  include  a  description  of  the 
terms  of  the  arrangements,  participation 
by  the  registrant  in  expected  residual 
profits,  and  property  types  and 
locations.  Of  course,  disclosure 
regarding  the  operations  of  such 
components  should  be  included  as  part 
of  the  Management's  Discussion  and 
Analysis  where  there  is  a  known  trend 
or  uncertainty  in  the  operations  of  such 
properties,  either  individually  or  in  the 
aggregate,  which  would  be  reasonably 
likely  to  result  in  a  material  impact  on 
the  registrant's  future  operations, 
liquidity  or  capital  resources. 

/.  Application  of  Rule  3-05  in  Initial 
Public  Offerings 

Facts:  Rule  3-05  of  Regulation  S-X 
establishes  the  financial  statement 
requirements  for  businesses  acquired  or 
to  be  acquired.  If  required,  financial 
statements  must  be  provided  for  one, 
two  or  three  years  depending  upon  the 
relative  significance  of  the  acqtiired 
entity  as  determined  by  the  application 
of  Rule  l-02(w)  of  Regulation  S-X.  The 
calculations  required  for  these  tests  are 
applied  by  comparison  of  the  financial 
data  of  the  registrant  and  acquiree(s)  for 
the  fiscal  years  most  recently  completed 
prior  to  the  acquisition.  The  staff  has 
recognized  that  these  tests  literally 
applied  in  some  initial  public  offerings 
may  require  financial  statements  for  an 
acquired  entity  which  may  not  be 
significant  to  investors  because  the 
registrant  has  had  substantial  growth  in 
assets  and  earnings  in  recent  years. ' 

Question:  How  should  Rules  3-05  and 
l-02{w)  of  Regulation  S-X  be  applied  in 
determining  the  periods  for  which 
financial  statements  of  acquirees  are 
required  to  be  included  in  registration 
statements  for  initial  public  offerings? 

Interpretive  Response:  It  is  the  staffs 
view  that  initial  public  offerings 
involving  businesses  that  have  been 
built  by  the  aggregation  of  discrete 
businesses  that  remain  substantially 
intact  after  acquisition  ^  were  not 


'2  Registrants  are  reminded  that  in  filings  on 
Form  8-K  that  are  triggered  in  connection  with  an 
acquisition  of  an  investment-type  arrangement, 
separate  audited  financial  statements  are  required 
for  any  such  arrangement  that  individually 
constitues  10%  or  more. 


'  An  acquisition  which  was  relatively  significant 
in  the  earliest  year  for  which  a  registrant  is  required 
to  file  financial  statements  may  be  insignificant  to 
its  latest  fiscal  year  due  to  internal  growth  and/or 
subsequent  acquisitions.  Literally  applied,  Rules  3- 
05  and  l-02(w)  might  still  require  separate 
financial  statements  for  the  now  insignificant 
acquisition. 

2  For  example,  nursing  homes,  hospitals  or  cable 
TV  systems.  This  interpretation  would  not  apply  to 
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contemplated  during  the  drafting  of 
Rule  3-05  and  that  the  significance  of 
an  acquired  entity  in  such  situations 
may  be  better  measured  in  relation  to 
the  size  of  the  registrant  at  the  time  the 
registration  statement  is  filed,  rather 
than  its  size  at  the  time  the  acquisition 
was  made.  Therefore,  for  a  first  time 
registrant,  the  staff  has  indicated  that  in 
applying  the  significance  tests  in  Rule 
3-05,  the  three  tests  in  Rule  l-02(w) 
generally  can  be  measured  against  the 
combined  entities,  including  those  to  be 
acquired,  which  comprise  the  registrant 
at  the  time  the  registration  statement  is 
filed.  The  staffs  policy  is  intended  to 
ensure  that  the  registration  statement 
will  include  not  less  than  three,  two  and 
one  year(s]  of  audited  financial 
statements  for  not  less  than  60% ,  80% 
and  90%,  respectively,  of  the 
constituent  businesses  that  will 
comprise  the  registrant  on  an  ongoing 
basis.  In  all  circumstances,  the  audited 
financial  statements  of  the  registrant  are 
required  for  three  years,  or  since  its 
inception  if  less  than  three  years.  The 
requirement  to  provide  the  audited 
financial  statements  of  a  constituent 
business  in  the  registration  statement  is 
satisfied  for  the  post-acquisition  period 
by  including  the  entity's  results  in  the 


audited  consolidated  financial 
statements  of  the  registrant,  ff  additional 
periods  are  required,  the  entity's 
separate  audited  financial  statements  for 
the  immediate  pre-acquisition  period(s) 
should  be  presented.  ^  In  order  for  the 
pre-acquisition  audited  financial 
statements  of  an  acquiree  to  be  omitted 
fi'om  the  registration  statement,  the 
following  conditions  must  be  met: 

a.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  9  months  * 
may  not  exceed  10%; 

b.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  21  months 
may  not  exceed  20%;  and 

c.  The  combined  significance  of 
businesses  acquired  or  to  be  acquired 
for  which  audited  financial  statements 
cover  a  period  of  less  than  33  months 
may  not  exceed  40% . 

Combined  significance  is  the  total,  for 
all  included  companies,  of  each 
individual  company's  highest  level  of 
significance  computed  under  the  three 
tests  of  significance.  The  significance 
tests  should  be  applied  to  pro  forma 
financial  statements  of  the  registrant, 
prepared  in  a  maimer  consistent  with 


Article  11  of  Regidation  S-X.  The  pro 
forma  balance  sheet  should  be  as  of  the 
date  of  the  registrant's  latest  balance 
sheet  included  in  the  registration 
statement,  and  should  give  effect  to 
businesses  acquired  subsequent  to  the 
end  of  the  latest  year  or  to  be  acquired 
as  if  they  had  been  acquired  on  that 
date.  The  pro  forma  statement  of 
operations  should  be  for  the  registrant's 
most  recent  fiscal  year  included  in  the 
registration  statement  and  should  give 
effect  to  all  acquisitions  consummated 
during  and  subsequent  to  the  end  of  the 
year  and  probable  acquisitions  as  if  they 
had  been  consummated  at  the  beginning 
of  that  fiscal  year. 

The  three  tests  specified  in  Rule  1- 
02(w)  should  be  made  in  comparison  to 
the  registrant's  pro  forma  consolidated 
assets  and  pretax  income  from 
continuing  operations.  The  assets  and 
pretax  income  of  the  acquired 
businesses  which  are  being  evaluated 
for  significance  should  reflect  any  new 
cost  basis  arising  from  purchase 
accounting. 

Example:  On  February  20.  20X9  Registrant 
files  Form  S-1  containing  its  audited 
consolidated  financial  statements  as  of  and 
for  the  three  years  ended  December  31.  20X8. 
Acquisitions  since  inception  have  been: 


Acquiree 


Fiscal  year 
end 


Date  of  acquisition 


Highest  signifi- 
cance at 
acquisition 
(percent) 


3/31 
7/31 
9/30 

12/31 
3/31 

12/31 


1/1/X7  

4/1/X7  

9/1/X7  

2/1/X8 

11/1/X8  

To  be  acquired 


60 
45 
40 
21 
11 
11 


The  following  table  reflects  the 
application  of  the  significance  tests  to 
the  combined  financial  information  at 


the  time  the  registration  statement  is 
filed. 


Component  entity 


Assets 
(percent) 


Significance  of 
earnings 
(percent) 


Investment 
(percent) 


I  Highest  level 
:  of  signficance 
(percent) 


12 
10 
21 
10 

4 
2 


23 
21 
3 
5 
'9 
11 


12 

10 

4 

13 

3 

6 


23 

21 
21 
13 

9 
11 


<Loss 


businesses  for  which  the  relative  significance  of  one 
portion  of  the  business  to  the  total  business  may  be 
altered  by  post-acquisition  decisions  as  to  the 
allocation  of  incoming  orders  between  plants  or 
locations.  This  bulletin  does  not  address  all 
possible  cases  in  which  similar  relief  may  be 
appropriate  but,  rather,  attempts  to  describe  a 
general  fi^mework  within  which  administrative 
policy  has  been  established.  In  other 


distinguishable  situations,  registrants  may  request 
relief  as  appropriate  to  their  individual  bets  and 
circumstances. 

^  If  audited  pre-acquisition  financial  statements  of 
a  business  are  necessary  pursuant  to  the  alternative 
tests  described  here,  the  interim  period  following 
that  entity's  latest  pre-acquisition  fiscal  year  end 
but  prior  to  its  acquisition  by  the  registrant 
generally  would  be  required  to  be  audited. 


<  As  a  matter  of  policy  the  staff  accepts  fiinancial 
statements  for  periods  of  not  less  than  9,  21  and  33 
consecutive  months  (not  more  than  12  months  may 
be  included  in  any  period  reported  on)  as 
substantial  compliance  with  requirements  for  ' 

financial  statements  for  1,  2  and  3  years, 
respectively. 
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Year  1  (most  recent  fiscal  year) — 
Entity  E  is  the  only  acquiree  for  which 
pre-acquisition  financial  statements  may 
be  omitted  for  the  latest  year  since 
significance  for  each  other  entity 
exceeds  10%  under  one  or  more  test. 

Year  2  (preceding  fiscal  year) — 
Financial  statements  for  E  and  F  may  be 
omitted  since  their  combined 
significance  is  20%  and  no  other 


combination  can  be  formed  with  E 
which  woidd  not  exceed  20%. 

Year  3  (second  preceding  fiscal 
year) — Financial  statements  for  D,  E  and 
F  may  be  omitted  since  the  combined 
significance  of  these  entities  is  33%  ^ 
and  no  other  combination  can  be  formed 
with  E  and  F  which  would  not  exceed 
40%. 


The  financial  statement  requirements 
must  be  satisfied  by  filing  separate  pre- 
acquisition  audited  financial  statements 
for  each  entity  that  was  not  included  in 
the  consolidated  financial  statements  for 
the  periods  set  forth  above.  The 
following  table  illustrates  the 
requirements  for  this  example. 


■ 1 

Minimum  fi- 

Period in  con- 

Separate pre- 

nancial  state- 

solidated fi- 

acquisition au- 

Component entity 

Date  of  acquisition 

ment 

nancial 

dited  financial 

requirement 

statements 

statement 

(months) 

(months) 

(months) 

Registrant , 

N/A  

33 

36 

A 

1/1/X7' 

33 

24 

9 

B 

4/1/X7 

33 

21 

•12 

C 

9/1/X7 

33 

16 

17 

D 

2/1/X8 

21 

11 

•10 

E 

11/1/X8 

2 

F  

To  be  acquired 

9 

g 

y 

6  The  audited  pre-acquisition  period  need  not  correspond  to  the  acquiree's  pre-acquisition  fiscal  year.  However,  audited  periods  must  not  be  for 
periods  in  excess  of  12  months. 


K.  Financial  Statements  of  Acquired 
Troubled  Financial  Institutions 

Facts:  Federally  insured  depository 
institutions  are  subject  to  regulatory 
oversight  by  various  federal  agencies 
including  the  Federal  Reserve,  Office  of 
the  Comptroller  of  the  Currency,  Federal 
Deposit  Insurance  Corporation  and 
Office  of  Thrift  Supervision.  During  the 
1980s,  certain  of  these  institutions 
experienced  significant  financial 
difficulties  resulting  in  their  inability  to 
meet  necessary  capital  and  other 
regulatory  requirements.  The  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  was  adopted  to 
address  various  issues  affecting  this 
industry. 

Many  troubled  institutions  have 
merged  into  stronger  institutions  or 
reduced  the  scale  of  their  operations 
through  the  sale  of  branches  and  other 
assets  pursuant  to  recommendation  or 
directives  of  the  regulatory  agencies.  In 
other  situations,  institutions  that  were 
taken  over  by  or  operated  under  the 
management  of  a  federal  regulator  have 
been  reorganized,  sold  or  transferred  by 
that  federal  agency  to  financial  and 
nonfinancial  companies. 

A  niunber  of  registrants  have 
acquired,  or  are  contemplating 
acquisition  of,  these  troubled  financial 
institutions.  Complete  audited  financial 
statements  of  the  institutions  for  the 
periods  necessary  to  comply  fully  with 
Rule  3-05  of  Regulation  S-X  may  not  be 


reasonably  available  in  some  cases. 
Some  troubled  institutions  have  never 
obtained  an  audit  while  others  have 
been  operated  under  receivership  by 
regulators  for  a  significant  period 
without  audit.  Auditors'  reports  on  the 
financial  statements  of  some  of  these 
acquirees  may  not  satisfy  the 
requirements  of  Rule  2-02  of  Regulation 
S-X  because  they  contain  qualifications 
due  to  audit  scope  limitations  or 
disclaim  an  opinion. 

A  registrant  that  acquires  a  troubled 
financial  institution  for  which  complete 
audited  financial  statements  are  not 
reasonably  available  may  be  precluded 
from  raising  capital  through  a  public 
offering  of  securities  for  up  to  three 
years  following  the  acquisition  because 
of  the  inability  to  comply  with  Rule  3- 
05. 

Question  1 :  Are  there  circiunstances 
under  which  the  staff  would  conclude 
that  financial  statements  of  an  acquired 
troubled  financial  institution  are  not 
required  by  Rule  3-05? 

Interpretive  Response:  Yes.  In  some 
case,  financial  statements  will  not  be 
required  because  there  is  not  sufficient 
continuity  of  the  acquired  entity's 
operations  prior  to  and  after  the 
acquisition,  so  that  disclosiu'e  of  grior 
financial  information  is  material  to  an 
understanding  of  future  operations,  as 
discussed  in  Rule  11-01  of  Regulation 
S-X.  For  example,  such  a  circiunstance 
may  exist  in  the  case  of  an  acquisition 
solely  of  the  physical  facilities  of  a 


banking  branch  with  assiunption  of  the 
related  deposits  if  neither  income- 
producing  assets  (other  than  treasury 
bills  and  similar  low-risk  investment) 
nor  the  management  responsible  for  its 
historical  investment  and  lending 
activities  transfer  with  the  branch  to  the 
registrant.  In  this  and  other 
circiunst£uices,  where  the  registrant  can 
persuasively  demonstrate  that 
continuity  of  operations  is  substantially 
lacking  and  a  representation  to  this 
effect  is  included  in  the  filing,  the  staff 
will  not  object  to  the  omission  of 
financial  statements.  However, 
applicable  disclosures  specified  by 
Industry  Guide  3,  Article  11  of 
Regulation  S-X  (pro  forma  information), 
and  other  information  which  is 
descriptive  of  the  transaction  and  of  the 
assets  acquired  and  liabilities  assumed 
should  be  furnished  to  the  extent 
reasonably  aveiilable. 

Question  2:  If  the  acquired  financial 
institution  is  foimd  to  constitute  a 
business  having  material  continuity  of 
operations  after  the  transaction,  are 
there  circumstances  in  which  the  staff 
will  waive  the  requirements  of  Rule  3- 
05? 

Interpretive  Response:  Yes.  The  staff 
believes  the  circumstances  svurovmding 
the  present  restructiuing  of  U.S. 
depository  institutions  are  unique. 
Accordingly,  the  staff  has  identified 
situations  in  which  it  will  grant  a 
waiver  of  the  requirements  of  Rule  3-05 
of  Regulation  S-X  to  the  extent  that 


^Combined  significance  is  the  sum  of  the 
significance  of  D's  investment  test  (13%),  E's 
earnings  test  (9%)  and  F's  earnings  test  (11%). 
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audited  financial  statements  are  not 
reasonably  available. 

For  piurposes  of  this  waiver  a 
"troubled  financial  institution"  is  one 
which  either: 

a.  Is  in  receivership,  conservatorship 
or  is  otherwise  operating  imder  a  similar 
supervisory  agreement  with  a  federal 
financial  regulatory  agency;  or 

b.  Is  controlled  by  a  federal  regxUatory 
agency;  or 

c.  Is  acquired  in  a  federally  assisted 
transaction. 

A  registrant  that  acquires  a  troubled 
financial  institution  that  is  deemed 
significant  pursuant  to  Rule  3-05  may 
omit  audited  financial  statements  of  the 
acquired  entity,  if  such  statements  are 
not  reasonably  available  and  the  total 
acquired  assets  of  the  troubled 
institution  do  not  exceed  20%  of  the 
registrant's  assets  before  giving  effect  to 
the  acquisition.  The  staff  will  consider 
requests  for  waivers  in  situations 
involving  more  significant  acquisitions, 
where  federal  financial  assistance  or 
guarantees  are  an  essential  part  of  the 
transaction,  or  where  the  nature  and 
magnitude  of  federal  assistance  is  so 
pervasive  as  to  substantially  reduce  the 
relevance  of  such  information  to  an 
assessment  of  future  operations.  Where 
financial  statements'  are  waived, 
disclosure  concerning  the  acquired 
business  as  outlined  in  response  to 
Question  3  must  be  fiunished. 

Question  3:  Where  historical  financial 
statements  meeting  the  requirements  of 
Rule  3-05  of  Regulation  S-X  are 
waived,  what  financial  statements  and 
other  disclosures  would  the  staff  expect 
to  be  provided  in  filings  with  the 
Commission? 

Interpretive  Response:  Where 
complete  audited  histcftical  financial 
statements  of  a  significant  acquiree  that 
is  a  troubled  financial  institution  are  not 
provided,  the  staff  would  expect  filings 
to  include  an  audited  statement  of  assets 
acquired  and  liabilities  assumed  if  the 
acquisition  is  not  already  reflected  in 
the  registrant's  most  recent  audited 
balance  sheet  at  the  time  the  filing  is 
made.  Where  reasonably  available, 
imaudited  statement  of  operations  and 
cash  flows  that  are  prepared  in 
accordance  with  GAAP  and  otherwise 
comply  with  Regulation  S-X  should  be 
filed  in  lieu  of  any  audited  financial 
statements  which  are  not  provided  if 
historical  information  may  be  relevant. 

In  all  cases  where  a  registrant 
succeeds  to  assets  and/ or  liabilities  of  a 
troubled  financial  institution  which  are 
significant  to  the  registrant  pursuant  to 
the  tests  in  Rule  l-02(w)  of  Regulation 
S-X,  narrative  description  should  be 
required,  quantified  to  the  extent 
practicable,  of  the  anticipated  effects  of 


the  acquisition  on  the  registrant's 
financial  condition,  liquidity,  capital 
resoiuces  and  operating  restllts.  If 
federal  financial  assistance  (including 
any  commitments,  agreements  or 
understandings  made  with  respect  to 
capital,  accoimting  or  other 
forbearances)  may  be  material,  the 
limits,  conditions  and  other  variables 
affecting  its  availability  should  be 
disclosed,  along  with  an  analysis  of  its 
likely  short  term  and  long  term  effects 
on  cash  flows  and  reported  results. 

If  the  transaction  will  result  in  the 
recognition  of  any  significant 
intangibles  that  cannot  be  separately 
sold,  such  as  goodwill  or  a  core  deposit 
intangible,  the  discussion  of  the 
transaction  should  describe  the  amount 
of  such  intangibles,  the  necessarily 
subjective  nature  of  the  estimation  of 
the  life  and  value  of  such  intangibles, 
and  the  effects  upon  future  results  of 
operations,  liquidity  and  capital 
resources,  including  any  consequences 
if  a  recognized  intangible  will  be 
excluded  from  the  calculation  of  capital 
for  regulatory  purposes.  The  discussion 
of  the  impact  on  future  operations 
should  specifically  address  the  period 
over  which  intangibles  will  be 
amortized  and  the  period  over  which 
any  discoimts  on  acquired  assets  will  be 
taken  into  income.  If  amortization  of 
intangibles  will  be  over  a  period  which 
differs  from  the  period  over  which 
income  fi-om  discounts  on  acquired 
assets  will  be  recognized  (whether  fi-om 
amortization  of  discounts  or  sale  of 
discounted  assets),  disclosure  should  be 
provided  concerning  the  disparate 
effects  of  the  amortization  and  income 
recognition  on  operating  results  for  all 
affected  periods. 

Information  specified  by  Industry 
Guide  3  should  be  furnished  to  the 
extent  applicable  and  reasonably 
available.  For  the  categories  identified 
in  the  Industry  Guide,  the  registrant 
should  disclose  the  carrying  value  of 
loans  and  investments  acquired,  as  well 
as  their  principal  amount  and  average 
contractual  yield  and  term.  Amounts  of 
acquired  investments,  loans,  or  other 
assets  that  are  nonaccrual,  past  due  or 
restructured,  or  for  which  other 
collectibility  problems  are  indicated 
should  be  disclosed.  Where  historical 
financial  statements  of  the  acquired 
entity  are  furnished,  pro  forma 
information  presented  pursuant  to  Rule 
1 1-02  should  be  supplemented  as 
necessary  with  a  discussion  of  the  likely 
effects  of  any  federal  assistance  and 
changes  in  operations  subsequent  to  the 
acquisition.  To  the  extent  historical 
financial  statements  meeting  all  the 
requirements  of  Rule  3-05  are  not 
furnished,  the  filing  should  include  an 


explanation  of  the  basis  for  their 
omission. 

Question  4:  If  an  audited  statement  of 
assets  acquired  and  liabilities  assumed 
is  required,  but  certain  of  the  assets 
conveyed  in  the  transaction  are  subject 
to  rights  allowing  the  registrant  to  put 
the  assets  back  to  the  seller  upon 
completion  of  a  due  diligence  review, 
will  the  staff  grant  an  extension  of  time 
for  filing  the  required  financial 
statement  until  the  put  period  lapses? 

Interpretive  Response:  If  it  is 
impracticable  to  provide  an  audited 
statement  at  the  time  the  Form  8-K 
reporting  the  transaction  is  filed,  an 
extension  of  time  is  available  imder 
certain  circumstances.  Specifically,  if 
more  than  25%  of  the  acquired  assets 
may  be  put  and  the  put  period  does  not 
exceed  120  days,  the  registrant  should 
timely  file  a  statement  of  assets  acquired 
and  liabilities  assiuned  on  an  unaudited 
basis  with  full  disclosvu-e  of  the  terms 
and  amounts  of  the  put  arrangement. 
Within  21  days  after  the  put  period 
lapses,  the  registrant  should  furnish  an 
audited  statement  of  assets  acquired  and 
liabilities  assiuned  unless  the  effects  of 
the  transaction  are  already  reflected  in 
an  audited  balance  sheet  which  has 
been  filed  with  the  Commission. 
However,  until  the  audited  financial 
statement  has  been  filed,  certain 
offerings  under  the  Securities  Act  of 
1933  would  be  prevented,  as  described 
in  Instruction  1  to  Item  7  of  Form  8-K. 

L  Deleted  by  SAB  103 

M.  Materiality 

1 .  Assessing  Materiality 

Facts:  During  the  course  of  preparing 
or  auditing  year-end  financial 
statements,  financial  management  or  the 
registrant's  independent  auditor 
becomes  aware  of  misstatements  in  a 
registrant's  financial  statements.  When 
combined,  the  misstatements  result  in  a 
4%  overstatement  of  net  income  and  a 
$.02  (4%)  overstatement  of  earnings  per 
share.  Because  no  item  in  the 
registrant's  consolidated  financial 
statements  is  misstated  by  more  than 
5%,  management  and  the  independent 
auditor  conclude  that  the  deviation  from 
GAAP  is  immaterial  and  that  the 
accounting  is  permissible.  ^ 


'  AU  312  states  that  the  auditor  should  consider 
audit  risk  and  materiality  both  in  (a)  planning  and 
setting  the  scope  for  the  audit  and  (b)  evaluating 
whether  the  financial  statements  taken  as  a  whole 
are  fairly  presented  in  all  material  respects  in 
conformity  with  GAAP.  The  purpose  of  this  SAB  is 
to  provide  guidance  to  financial  management  and 
independent  auditors  with  respect  to  the  evaluation 
of  the  materiality  of  misstatements  that  are 
identified  in  the  audit  process  or  preparation  of  the 
financial  statements  [i.e.,  (b)  above).  This  SAB  is  not 
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Question:  Each  Statement  of  Financial 
Accounting  Standards  adopted  by  the 
FASB  states,  "The  provisions  of  this 
Statement  need  not  be  applied  to 
immaterial  items."  In  the  stafTs  view, 
may  a  registrant  or  the  auditor  of  its 
financial  statements  assume  the 
immateriality  of  items  that  fall  below  a 
percentage  threshold  set  by  management 
or  the  auditor  to  determine  whether 
amounts  and  items  are  material  to  the 
financial  statements? 

Interpretive  Response:  No.  The  staff  is 
aware  that  certain  registrants,  over  time, 
have  developed  quantitative  thresholds 
as  "rules  of  thumb"  to  assist  in  the 
preparation  of  their  financial 
statements,  and  that  auditors  also  have 
used  these  thresholds  in  their 
evaluation  of  whether  items  might  be 
considered  material  to  users  of  a 
registrant's  financial  statements.  One 
rule  of  thiunb  in  particular  suggests  that 
the  misstatement  or  omission  ^  of  an 
item  that  falls  under  a  5%  threshold  is 
not  material  in  the  absence  of 
particularly  egregious  circumstances, 
such  as  self-dealing  or  misappropriation 
by  senior  management.  The  staff 
reminds  registrants  and  the  auditors  of 
their  financial  statements  that  exclusive 
reliance  on  this  or  any  percentage  or 
nimierical  threshold  has  no  basis  in  the 
accoimting  literature  or  the  law. 

The  use  of  a  percentage  as  a 
nvunerical  threshold,  such  as  5%,  may 
provide  the  basis  for  a  preliminary 
assumption  that — without  considering 
all  relevant  circumstances — a  deviation 
of  less  than  the  specified  percentage 
with  respect  to  a  particular  item  on  the 
registrant's  financial  statements  is 
unlikely  to  be  material.  The  staff  has  no 
objection  to  such  a  "rule  of  thiunb"  as 
an  initial  step  in  assessing  materiality. 
But  quantifying,  in  percentage  terms, 
the  magnitude  of  a  misstatement  is  only 
the  beginning  of  an  analysis  of 
materiality;  it  caimot  appropriately  be 
used  as  a  substitute  for  a  full  analysis  of 
all  relevant  considerations.  Materiality 
concerns  the  significance  of  an  item  to 
users  of  a  registrant's  financial 
statements.  A  matter  is  "material"  if 
there  is  a  substantial  likelihood  that  a 
reasonable  person  would  consider  it 
important.  In  its  Concepts  Statement  2, 


intended  to  provide  definitive  guidance  for 
assessing  "materiality"  in  other  contexts,  such  as 
evaluations  of  auditor  independence,  as  other 
factors  may  apply.  There  may  be  other  rules  that 
address  financial  presentation.  See,  e.g.,  Rule  2a— 4, 
17  CFR  270.2a— 4,  under  the  Investment  Company 
Act  of  1940. 

'See,  e.g..  Rule  2a-4, 17  CFR  270.2a-4.  under  the 
bivestment  Company  Act  of  1940.  As  used  in  this 
SAB,  "misstatement"  or  "omission"  refers  to  a 
financial  statement  assertion  that  would  not  be  in 
conformity  with  GAAP. 


the  FASB  stated  the  essence  of  the 
concept  of  materiality  as  follows: 

The  omission  or  misstatement  of  an  item 
in  a  financial  report  is  material  if,  in  the  light 
of  surrounding  circumstances,  the  magnitude 
of  the  item  is  such  that  it  is  probable  that  the 
judgment  of  a  reasonable  person  relying  upon 
the  report  would  have  been  changed  or 
influenced  by  the  inclusion  or  correction  of 
the  item.^ 

This  formulation  in  the  accounting 
literature  is  in  substance  identical  to  the 
formulation  used  by  the  courts  in 
interpreting  the  federal  securities  laws. 
The  Supreme  Court  has  held  that  a  fact 
is  material  if  there  is — 

a  substantial  likelihood  that  the  *  *  •  fact 
would  have  been  viewed  by  the  reasonable 
investor  as  having  significantly  altered  the 
"total  mix"  of  information  made  available.* 

Under  the  governing  principles,  an 
assessment  of  materiality  requires  that 
one  views  the  facts  in  the  context  of  the 
"surrounding  circumstances,"  as  the 
accounting  literature  puts  it,  or  the 
"total  mix"  of  information,  in  the  words 
of  the  Supreme  Court.  In  the  context  of 
a  misstatement  of  a  financial  statement 
item,  while  the  "total  mix"  includes  the 
size  in  niunerical  or  percentage  terms  of 
the  misstatement,  it  also  includes  the 
factual  context  in  which  the  user  of 
financial  statements  would  view  the 
financial  statement  item.  The  shorthand 
in  the  accounting  and  auditing  literature 
for  this  analysis  is  that  financial 
management  and  the  auditor  must 
consider  both  "quantitative"  and 
"qualitative"  factors  in  assessing  an 
item's  materiality.^  Court  decisions, 
Commission  rules  and  enforcement 
actions,  and  accoimting  and  auditing 
literature  ^  have  all  considered 
"qualitative"  factors  in  various  contexts. 


^Concepts  Statement  2,  paragraph  132.  See  also 
Concepts  Statement  2,  Glossary  of  Terms — 
Materiality. 

*  TSC  Industries  v.  Northway,  Inc.,  426  U.S.  438, 
449  (1976).  See  also  Basic,  Inc.  v.  Levinson,  485 
U.S.  224  (1988).  As  the  Supreme  Court  has  noted, 
determinations  of  materiality  require  "delicate 
assessments  of  the  inferences  a  'reasonable 
shareholder'  would  draw  from  a  given  set  of  facts 
and  the  significance  of  those  inferences  to  him. 

•  *  *"  TSC  Industries.  426  U.S.  at  450. 

'See,  e.g..  Concepts  Statement  2,  paragraphs  123- 
124;  AU  312A.10  (materiality  judgments  are  made 
in  light  of  surrounding  circumstances  and 
necessarily  involve  both  quantitative  and 
qualitative  considerations);  AU  312A.34 
("Qualitative  considerations  also  influence  the 
auditor  in  reaching  a  conclusion  as  to  whether 
misstatements  are  material.").  As  used  in  the 
accounting  literature  and  in  this  SAB.  "qualitative" 
materiality  refers  to  the  surrounding  ciictunstances 
that  inform  an  investor's  evaluation  of  financial 
statement  entries.  Whether  events  may  be  material 
to  investors  for  non- financial  reasons  is  a  matter  not 
addressed  by  this  SAB. 

•  See,  e.g..  Rule  l-02(o)  of  Regulation  S-X.  17 
CFR  210.1-02(0),  Rule  405  of  Regulation  C.  17  CFR 
230.405.  and  Rule  12b-2,  17  CFR  240.12b-2;  AU 


The  FASB  has  long  emphasized  that 
materiality  cannot  be  reduced  to  a 
numerical  formula.  In  its  Concepts 
Statement  2,  the  FASB  noted  that  some 
had  urged  it  to  promulgate  quantitative 
materiality  guides  for  use  in  a  variety  of 
situations.  The  FASB  rejected  such  an 
approach  as  representing  only  a 
"minority  view,  stating — 

The  predominant  view  is  that  materiality 
judgments  can  properly  be  made  only  by 
those  who  have  all  the  facts.  The  Board's 
present  position  is  that  no  general  standards 
of  materiality  could  be  formulated  to  take 
into  account  all  the  considerations  that  enter 
into  an  experienced  human  judgment.' 

The  FASB  noted  that,  in  certain 
limited  circumstances,  the  Commission 
and  other  authoritative  bodies  bad 
issued  quantitative  materiality 
guidance,  citing  as  examples  guidelines 
ranging  fi-om  one  to  ten  percent  with 
respect  to  a  variety  of  disclosures.*  And 
it  took  account  of  contradictory  studies, 
one  showing  a  lack  of  uniformity  among 
auditors  on  materiality  judgments,  and 
another  suggesting  widespread  use  of  a 
"rule  of  thumb"  of  five  to  ten  percent 
of  net  income.9  The  FASB  also 
considered  whether  an  evaluation  of 
materiality  could  be  based  solely  on 
anticipating  the  market's  reaction  to 
accoimting  information.  *" 

The  FASB  rejected  a  formulaic 
approach  to  discharging  "the  onerous 
duty  of  making  materiality  decisions"  i' 
in  favor  of  an  approach  that  takes  into 
account  all  the  relevant  considerations. 
In  so  doing,  it  made  clear  that — 

(MJagnitude  by  itself,  without  regard  to  the 
nature  of  the  item  and  the  circumstances  in 
which  the  judgment  has  to  be  made,  will  not 
generally  be  a  sufficient  basis  for  a 
materiality  judgment.'^ 

Evaluation  of  materiality  requires  a 
registrant  and  its  auditor  to  consider  all 
the  relevant  circumstances,  and  the  staff 
believes  that  there  are  numerous 
circumstances  in  which  misstatements 
below  5%  could  well  be  material. 
Qualitative  factors  may  cause 


312A.10— .11,  317.13,  411.04  n.  1,  and  508.36;  In 
re  Kidder  Peabody  Securities  Litigation,  10  F.  Supp. 
2d  398  (S.D.N.Y.  1998);  Fames  v.  Gateway  2000, 
Inc.,  122  F.3d  539  (8th  Cir.  1997);  In  re 
Westinghouse  Securities  Litigation,  90  F.3d  696  (3d 
Cir.  1996);  In  the  Matter  of  W.R.  Grace  &  Co., 
Accounting  and  Auditing  Enforcement  Release 
("AAER")  1140  Qune  30. 1999);  In  the  Matter  of 
Eugene  Gaughan.  AAER  1141  (June  30, 1999);  In  the 
Matter  of  Thomas  Scanlon.  AAER  1142  (June  30, 
1999);  and  In  re  Sensormatic  Electronics 
Corporation.  Sec.  Act  Rel.  No.  7518  (March  25, 
1998). 

'Concepts  Statement  2,  paragraph  131. 

■Concepts  Statement  2.  paragraphs  131  and  166. 

^Concepts  Statement  2,  pcu'agraph  167. 

">  Concepts  Statement  2,  paragraphs  168-169. 

"  Concepts  Statement  2,  paragraph  170. 

■'Concepts  Statement  2.  paragraph  125. 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Rules  and  Regulations  26857 


misstatements  of  quantitatively  small 
amounts  to  be  material;  as  stated  in  the 
auditing  literature: 

As  a  result  of  the  interaction  of  quantitative 
and  qualitative  considerations  in  materiality 
judgments,  misstatements  of  relatively  small 
amounts  that  come  to  the  auditor's  attention 
could  have  a  material  effect  on  the  financial 
statements." 

JAmong  the  considerations  that  may 
wBll  render  material  a  quantitatively 
small  misstatement  of  a  financial 
statement  item  are — 

•  Whether  the  misstatement  arises 
from  an  item  capable  of  precise 
measurement  or  whether  it  arises  from 
an  estimate  and,  if  so,  the  degree  of 
imprecision  inherent  in  the  estimate. '"» 

•  Whether  the  misstatement  masks  a 
change  in  earnings  or  other  trends. 

•  Whether  the  misstatement  hides  a 
failure  to  meet  analysts'  consensus 
expectations  for  the  enterprise. 

•  Whether  the  misstatement  changes 
a  loss  into  income  or  vice  versa. 

•  Whether  the  misstatement  concerns 
a  segment  or  other  portion  of  the 
registrant's  business  that  has  been 
identified  as  playing  a  significant  role  in 
the  registrant's  operations  or 
profitability. 

!•  Whether  the  misstatement  affects 
the  registrant's  compliance  with 
r^ulatory  requirements. 

'•  Whether  the  misstatement  affects 
the  registrant's  compliance  with  loan 
covenants  or  other  contractual 
reiquirements. 

!•  Whether  the  misstatement  has  the 
effect  of  increasing  management's 
compensation — for  example,  by 
satisfying  requirements  for  the  award  of 
bonuses  or  other  forms  of  incentive 
compensation. 

•  Whether  the  misstatement  involves 
concealment  of  an  unlawful  transaction. 

This  is  not  an  exhaustive  list  of  the 
circumstances  that  may  affect  the 
materiality  of  a  quantitatively  small 
misstatement.  15  Among  other  factors. 


MAU312.il. 

M  As  stated  in  Concepts  Statement  2,  paragraph 
13pt 

Another  fRCtor  in  materiality  judgments  is  the 
degree  of  precision  that  is  attainable  in  estimating 
the  judgment  item.  The  amount  of  deviation  that  is 
considered  immaterial  may  increase  as  the 
attainable  degree  of  precision  decreases.  For 
example,  accounts  payable  usually  can  be  estimated 
more  accurately  than  can  contingent  liabilities 
arising  from  litigation  or  threats  of  it.  and  a 
deviation  considered  to  be  material  in  the  first  case 
may  be  quite  trivial  in  the  second. 

This  SAB  is  not  intended  to  change  current  law 
or  guidance  in  the  accounting  literature  regarding 
accounting  estimates.  See,  e.g.,  Accounting 
Principles  Board  Opinion  20,  Accounting  Changes 
lot  11.  31-33  (July  1971). 
'      "The  staff  understands  that  the  Big  Five  Audit 
Materiality  Task  Force  ("Task  Force")  was 
convened  in  March  of  1998  and  has  made 


the  demonstrated  volatility  of  the  price 
of  a  registrant's  securities  in  response  to 
certain  types  of  disclosures  may  provide 
guidcuice  as  to  whether  investors  regard 
quantitatively  small  misstatements  as 
material.  Consideration  of  potential 
market  reaction  to  disclosure  of  a 
misstatement  is  by  itself  "too  blunt  an 
instrument  to  be  depended  on"  in 
considering  whether  a  fact  is  material.'^ 
When,  however,  management  or  the 
independent  auditor  expects  (based,  for 
example,  on  a  pattern  of  market 
performance)  that  a  knovtrn 
misstatement  may  result  in  a  significant 
positive  or  negative  market  reaction, 
that  expected  reaction  should  be  taken 
into  account  when  considering  whether 
a  misstatement  is  material. ''' 

For  the  reasons  noted  above,  the  staff 
believes  that  a  registrant  and  the 
auditors  of  its  financial  statements 
should  not  assume  that  even  small 
intentional  misstatements  in  financial 
statements,  for  example  those  pursuant 
to  actions  to  "manage"  earnings,  are 
immaterial.!'*  while  the  intent  of 
management  does  not  render  a 
misstatement  material,  it  may  provide 
significant  evidence  of  materiality.  The 
evidence  may  be  particularly 
compelling  where  management  has 
intentionally  misstated  items  in  the 
financial  statements  to  "manage" 
reported  earnings.  In  that  instance,  it 
presumably  has  done  so  believing  that 
the  resulting  amounts  and  trends  would 
be  significant  to  users  of  the  registrant's 
financial  statements.!^  The  staff  believes 
that  investors  generally  would  regard  as 
significant  a  management  practice  to 
over-or  under-state  earnings  up  to  an 
amount  just  short  of  a  percentage 
threshold  in  order  to  "manage" 
earnings.  Investors  presumably  also 
would  regard  as  significant  an 
accounting  practice  that,  in  essence, 
rendered  all  earnings  figures  subject  to  . 


recommendations  to  the  Auditing  Standards  Board 
including  suggestions  regarding  communications 
with  audit  committees  about  unadjusted 
misstatements.  See  generally  Big  Five  Audit 
Materiality  Task  Force.  "Materiality  in  a  Financial 
Statement  Audit— Ojnsidering  Qualitative  Factors 
When  Evaluating  Audit  Findings"  (August  1998). 

'6 See  Concepts  Statements,  paragraph  169. 

■'If  management  does  not  expect  a  significant 
market  reaction,  a  misstatement  still  may  be 
material  and  should  be  evaluated  under  the  criteria 
discussed  in  this  SAB. 

■^Intentional  management  of  earnings  and 
intentional  misstatements,  as  used  in  this  SAB.  do 
not  include  insignificant  errors  and  omissions  that 
may  occur  in  systems  and  recurring  processes  in  the 
normal  course  of  business.  See  notes  37  and  49 
infi^. 

'»  Assessments  of  materiality  should  occur  not 
only  at  year-end,  but  also  during  the  preparation  of 
each  quarterly  or  interim  financial  statement.  See, 
e.g..  In  the  Matter  of  Venator  Group.  Inc.,  AAER 
1049  dune  29.  1998). 


a  management-directed  margin  of 
misstatement. 

The  materiality  of  a  misstatement  may 
turn  on  where  it  appears  in  the  financial 
statements.  For  example,  a  misstatement 
may  involve  a  segment  of  the 
registrant's  operations.  In  that  instance, 
in  assessing  materiality  of  a 
misstatement  to  the  financial  statements 
taken  as  a  whole,  registrants  and  their 
auditors  should  consider  not  only  the 
size  of  the  misstatement  but  also  the 
significance  of  the  segment  information 
to  the  financial  statements  taken  as  a 
whole.2o  "A  misstatement  of  the 
revenue  and  operating  profit  of  a 
relatively  small  segment  that  is 
represented  by  management  to  be 
important  to  the  future  profitability  of 
the  entity."^!  is  more  likely  to  be 
material  to  investors  than  a 
misstatement  in  a  segment  that 
management  has  not  identified  as 
especially  important.  In  assessing  the 
materiality  of  misstatements  in  segment 
information — as  with  materiality 
generally — 

Situations  may  arise  in  practice  where  the 
auditor  will  conclude  that  a  matter  relating 
to  segment  information  is  qualitatively 
material  even  though,  in  his  or  her  judgment, 
it  is  quantitatively  immaterial  to  the  financial 
statements  taken  as  a  whole.^^ 

Aggregating  and  Netting  Misstatements 

In  determining  whether  multiple 
misstatements  cause  the  financial 
statements  to  be  materially  misstated, 
registrants  and  the  auditors  of  their 
financial  statements  should  consider 
each  misstatement  separately  and  the 
aggregate  effect  of  all  misstatements. ^^  A 
registrant  and  its  auditor  should 
evaluate  misstatements  in  light  of 
quantitative  and  qualitative  factors  and 
"consider  whether,  in  relation  to 
individual  amounts,  subtotals,  or  totals 
in  the  financial  statements,  they 
materially  misstate  the  financiail 
statements  taken  as  a  whole."  ^'»  This 
requires  consideration  of — 


^0  See,  e.g..  In  the  Matter  of  W.R.  Grace  &  Co.. 
AAER  1140  (June  30.  1999). 
"  AU  9326.33. 

•''The  auditing  literature  notes  that  the  "concept 
of  materiality  recognizes  that  some  matters,  either 
individually  or  in  the  aggregate,  are  important  for 
fair  presentation  of  financial  statements  in 
conformity  with  generally  accepted  accounting 
principles."  AU  312.03.  See  also  Al'  312.04. 

"W  312.34.  Quantitative  materiality 
assessments  often  are  made  by  comparing 
adjustments  to  revenues,  gross  profit,  pretax  and  net 
income,  total  assets,  stockholders'  equity,  or 
individual  line  items  in  the  financial  statements. 
The  particular  items  in  the  financial  statements  to 
be  considered  as  a  basis  for  the  materiality 
determination  depend  on  the  proposed  adjustment 
to  be  made  and  other  factors,  such  as  those 
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the  significance  of  an  item  to  a  particular 
entity  (for  example,  inventories  to  a 
manufacturing  company),  the  pervasiveness 
of  the  misstatement  (such  as  whether  it 
affects  the  presentation  of  numerous 
financial  statement  items),  and  the  effect  of 
the  misstatement  on  the  financial  statements 
taken  as  a  wrhole.  *  *  *  25 

Registrants  and  their  auditors  first 
should  consider  whether  each 
misstatement  is  material,  irrespective  of 
its  effect  when  combined  with  other 
misstatements.  The  literattue  notes  that 
the  analysis  should  consider  whether 
the  misstatement  of  "individued 
amoimts"  causes  a  material 
misstatement  of  the  financial  statements 
taken  as  a  whole.  As  with  materiality 
generally,  this  analysis  requires 
consideration  of  both  quantitative  and 
qualitative  factors. 

If  the  misstatement  of  an  individual 
amount  causes  the  financial  statements 
as  a  whole  to  be  materially  misstated, 
that  effect  caimot  be  eliminated  by  other 
misstatements  whose  effect  may  be  to 
diminish  the  impact  of  the  misstatement 
on  other  financial  statement  items.  To 
take  an  obvious  example,  if  a  registrant's 
revenues  are  a  material  finemcial 
statement  item  and  if  they  are  materially 
overstated,  the  financial  statements 
taken  as  a  whole  will  be  materially 
misleading  even  if  the  effect  on  earnings 
is  completely  offset  by  an  equivalent 
overstatement  of  expenses. 

Even  though  a  misstatement  of  an 
individual  amount  may  not  cause  the 
financial  statements  taken  as  a  whole  to 
be  materially  misstated,  it  may 
nonetheless,  when  aggregated  with 
other  misstatements,  render  the 
financial  statements  taken  as  a  whole  to 
be  materially  misleading.  Registrants 
and  the  auditors  of  their  financial 
statements  accordingly  should  consider 
the  effect  of  the  misstatement  on 
subtotals  or  totals.  The  auditor  should 
aggregate  all  misstatements  that  affect 
each  subtotal  or  total  and  consider 
whether  the  misstatements  in  the 
aggregate  affect  the  subtotal  or  total  in 
a  way  that  causes  the  registrant's 
financial  statements  taken  as  a  whole  to 
be  materially  misleading,  ^e 

The  staff  believes  that,  in  considering 
the  aggregate  effect  of  multiple 
misstatements  on  a  subtotal  or  total, 
registrants  and  the  auditors  of  their 
financial  statements  should  exercise 
particular  care  when  considering 


identified  in  this  SAB.  For  example,  an  adjustment 
to  inventory  that  is  immaterial  to  pretax  income  or 
net  income  may  be  material  to  the  financial 
statements  because  it  may  affect  a  working  capital 
ratio  or  cause  the  registrant  to  be  in  default  of  loan 
covenants. 

2' AU  508.36. 

2»AU  312.34. 


whether  to  offset  (or  the  appropriateness 
of  offsetting)  a  misstatement  of  an 
estimated  amoimt  with  a  misstatement 
of  an  item  capable  of  precise 
measiuement.  As  noted  above, 
assessments  of  materiality  should  never 
be  purely  mechanical;  given  the 
imprecision  inherent  in  estimates,  there 
is  by  definition  a  corresponding 
imprecision  in  the  aggregation  of 
misstatements  involving  estimates  with 
those  that  do  not  involve  an  estimate. 
Registrants  and  auditors  also  should 
consider  the  effect  of  misstatements 
fi-om  prior  periods  on  the  current 
financial  statements.  For  example,  the 
auditing  literature  states, 

Matters  underlying  adjustments  proposed 
by  the  auditor  but  not  recorded  by  the  entity 
could  potentially  cause  future  financial 
statements  to  be  materially  misstated,  even 
though  the  auditor  has  concluded  that  the 
adjustments  are  not  material  to  the  current 
financial  statements. ^^ 

This  may  be  particularly  the  case 
where  immaterial  misstatements  recur 
in  several  years  and  the  cumiUative 
effect  becomes  material  in  the  current 
year. 

2.  Immaterial  Misstatements  That  Are 
Intentional 

Facts:  A  registrant's  management 
intentionally  has  made  adjustments  to 
various  financial  statement  items  in  a 
manner  inconsistent  with  GAAP.  In 
each  accounting  period  in  which  such 
actions  were  taken,  none  of  the 
individual  adjustments  is  by  itself 
material,  nor  is  the  aggregate  effect  on 
the  financial  statements  taken  as  a 
whole  material  for  the  period.  The 
registrant's  earnings  "management"  has 
been  effected  at  the  direction  or 
.  acquiescence  of  management  in  the 
belief  that  any  deviations  from  GAAP 
have  been  immaterial  and  that 
accordingly  the  accounting  is 
permissible. 

Question:  In  the  staff's  view,  may  a 
registrant  make  intentional  immaterial 
misstatements  in  its  financial 
statements? 

Interpretive  Response:  No.  In  certain 
circumstances,  intentional  immaterial 
misstatements  are  unlawful. 

Considerations  of  the  Books  and 
Records  Provisions  under  the  Exchange 
Act 

Even  if  misstatements  are 
immaterial,'  registrants  must  comply 


with  Sections  13(b)(2)-(7)  of  the 
Seciuities  Exchange  Act  of  1934  (the 
"Exchange  Act"). 2  Under  these 
provisions,  each  registrant  with 
seciuities  registered  pursuant  to  Section 
12  of  the  Exchange  Act,3  or  required  to 
file  reports  pm-suant  to  Section  15(d),'* 
must  make  and  keep  books,  records,  and 
accounts,  which,  in  reasonable  detail, 
accurately  and  fairly  reflect  the 
transactions  and  dispositions  of  assets 
of  the  registrant  and  must  maintain 
internal  accounting  controls  that  are 
sufficient  to  provide  reasonable 
assurances  that,  among  other  things, 
transactions  are  recorded  as  necessary  to 
permit  the  preparation  of  financial 
statements  in  conformity  with  GAAP.^ 
In  this  context,  determinations  of  what 
constitutes  "reasonable  assurance"  and 
"reasonable  detail"  are  based  not  on  a 
"materiality"  analysis  but  on  the  level 
of  detail  and  degree  of  assinance  that 
would  satisfy  prudent  officials  in  the 
conduct  of  their  own  affairs.^ 
Accordingly,  failiue  to  record  accurately 
immaterial  items,  in  some  instances, 
may  result  in  violations  of  the  seciuities 
laws. 

The  staff  recognizes  that  there  is 
limited  authoritative  guidance  ^ 
regarding  the  "reasonableness"  standard 
in  Section  13(b)(2)  of  the  Exchange  Act. 


^'  AU  380.09. 

'  FASB  Statements  generally  provide  that  "[t|hc 
provisions  of  this  Statement  need  not  be  applied  to 
immaterial  items."  This  SAB  is  consistent  with  that 
provision  of  the  Statements.  In  theory,  this  language 
is  subject  to  the  interpretation  that  the  registrant  is 
hee  intentionally  to  set  forth  immaterial  items  in 


financial  statements  in  a  manner  that  plainly  would 
be  contrary  to  GAAP  if  the  misstatement  were 
material.  The  staff  believes  that  the  FASB  did  not 
intend  this  result. 

2  15U.S.C.  78m(b)(2M7). 

3  15  U.S.C.  781. 

« 15  U.S.C.  78o(d). 

'Criminal  liability  may  be  imposed  if  a  person 
knowingly  circumvents  or  knowingly  fails  to 
implement  a  system  of  internal  accounting  controls 
or  knowingly  falsifies  books,  records  or  accounts. 
15  U.S.C.  78m(4)  and  (5).  See  also  Rule  13b2-l 
under  the  Exchange  Act,  17  CFR  240.13b2-l,  which 
states,  "No  person  shall,  directly  or  indirectly, 
falsify  or  cause  to  be  falsified,  any  book,  record  or 
account  subject  to  Section  13(b](2)(A}  of  the 
Securities  Exchange  Act." 

6 15  U.S.C.  78m(b}(7).  The  books  and  records 
provisions  of  section  13(b)  of  the  Exchange  Act 
originally  were  passed  as  part  of  the  Foreign 
Corrupt  Practices  Act  ("FCPA").  In  the  conference 
committee  report  regarding  the  1988  amendments 
to  the  FCPA,  the  committee  stated: 

The  conference  committee  adopted  the  prudent 
man  qualification  in  order  to  clarify  that  the  current 
standard  does  not  connote  an  unrealistic  degree  of 
exactitude  or  precision.  The  concept  of 
reasonableness  of  necessity  contemplates  the 
weighing  of  a  number  of  relevant  factors,  including 
the  costs  of  compliance. 

Cong.  Rec.  H2116  (daily  ed.  April  20.  1988). 

^  So  far  as  the  staff  is  aware,  there  is  only  one 
judicial  decision  that  discusses  Section  13(b)(2)  of 
the  Exchange  Act  in  any  detail,  SEC  v.  World-Wide 
Coin  Investments,  Ltd.,  567  F.  Supp.  724  (N.D.  Ga. 
1983).  and  the  courts  generally  have  found  that  no 
private  right  of  action  exists  under  the  accounting 
and  books  and  records  provisions  of  the  Exchange 
Act.  See  e.g.,  L.amb  v.  Phillip  Morris4nc..  915  F.2d 
1024  (6th  Cir.  1990)  and  )S  Service  Center 
Corporation  v.  General  Electric  Technical  Services 
Company,  937  F.  Supp.  216  (S.D.N.Y.  1996). 
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A  principal  statement  of  the 
Commission's  policy  in  this  area  is  set 
forth  in  an  address  given  in  1981  by 
then  Chairman  Harold  M.  Williams.^  In 
his  address,  Chairman  Williams  noted 
that,  like  materiality,  "reasonableness" 
is  not  an  "absolute  standard  of 
exactitude  for  corporate  records."  ^ 
Unlike  materiality,  however, 
"reasonableness"  is  not  solely  a 
measure  of  the  significance  of  a 
financial  statement  item  to  investors. 
"Reasonableness,"  in  this  context, 
reflects  a  judgment  as  to  whether  an 
issuer's  failure  to  correct  a  known 
misstatement  implicates  the  purposes 
underlying  the  accounting  provisions  of 
Sections  13(b)(2)-{7)  of  the  Exchange 
Act.  10 

In  assessing  whether  a  misstatement 
results  in  a  violation  of  a  registrant's 
obligation  to  keep  books  and  records 
that  are  accurate  "in  reasonable  detail," 
registrants  and  their  auditors  should 
consider,  in  addition  to  the  factors 
discussed  above  concerning  an 
evaluation  of  a  misstatement's  potential 
materiality,  the  factors  set  forth  below. 

•  The  significance  of  the 
misstatement.  Though  the  staff  does  not 
believe  that  registrants  need  to  make 
finely  calibrated  determinations  of 
significance  with  respect  to  immaterial 
items,  plainly  it  is  "reasonable"  to  treat 
misstatements  whose  effects  are  clearly 
inconsequential  differently  than  more 
significant  ones. 

•  How  the  misstatement  arose.  It  is 
unlikely  that  it  is  ever  "reasonable"  for 
registrants  to  record  misstatements  or 
not  to  correct  known  misstatements — 
even  immaterial  ones — as  part  of  an 
ongoing  effort  directed  by  or  known  to 
senior  management  for  the  purposes  of 
"managing"  earnings.  On  the  other 
hand,  insignificant  misstatements  that 
arise  from  the  operation  of  systems  or 
recurring  processes  in  the  normal  course 
of  business  generally  will  not  cause  a 
registrant's  books  to  be  inaccurate  "in 
reasonable  detail."  '^ 


"a  The  Commission  adopted  the  address  as  a 
formal  statement  of  policy  in  Securities  Exchange 
Act  Release  No.  17500  (January  29,  1981),  46  FR 
11544  (February  9,  1981),  21  SEC  Docket  1466 
(February  10, 1981). 

»9/d.  at46FRll546. 

'"lO/d. 

"  For  example,  the  conference  report  regarding 
the  1988  amendments  to  the  FCPA  stated: 

The  Conferees  intend  to  codify  current  Securities 
and  Exchange  Commission  (SEC)  enforcement 
poUcy  that  penalties  not  be  imposed  for 
insignificant  or  technical  infractions  or  inadvertent 
conduct.  The  amendment  adopted  by  the  Conferees 
[Section  13(b)(4)j  accomplishes  this  by  providing 
that  criminal  penalties  shall  not  be  imposed  for 
failing  to  comply  with  the  FCPA's  books  and 
records  or  accounting  provisions.  This  provision 
[Section  13(b)(5)|  is  meant  to  ensure  that  criminal 
penalties  would  be  imposed  where  act£  of 


•  The  cost  of  correcting  the 
misstatement.  The  books  and  records 
provisions  of  the  Exchange  Act  do  not 
require  registrants  to  make  major 
expenditures  to  correct  small 
misstatements. 12  Conversely,  where 
there  is  little  cost  or  delay  involved  in 
correcting  a  misstatement,  failing  to  do 
so  is  unlikely  to  be  "reasonable." 

•  The  clarity  of  .authoritative 
accounting  guidance  with  respect  to  the 
misstatement.  Where  reasonable  minds 
may  differ  about  the  appropriate 
accounting  treatment  of  a  financial 
statement  item,  a  failure  to  correct  it 
may  not  render  the  registrant's  financial 
statements  inaccurate  "in  reasonable 
detail."  Where,  however,  there  is  little 
ground  for  reasonable  disagreement,  the 
case  for  leaving  a  misstatement 
uncorrected  is  correspondingly  weaker. 

There  may  be  other  indicators  of 
"reasonableness"  that  registrants  and 
their  auditors  may  ordinarily  consider. 
Because  the  judgment  is  not 
mechanical,  the  staff  will  be  inclined  to 
continue  to  defer  to  judgments  that 
"allow  a  business,  acting  in  good  faith, 
to  comply  with  the  Act's  accounting 
provisions  in  an  innovative  and  cost- 
effective  way."" 

The  Auditor's  Response  to  Intentional 
Misstatements 

Section  10A(b)  of  the  Exchange  Act 
requires  auditors  to  take  certain  actions 
upon  discovery  of  an  "illegal  act."  i* 
The  statute  specifies  that  these 
obligations  are  triggered  "whether  or  not 
[the  illegal  acts  are]  perceived  to  have  a 
material  effect  on  the  financial 
statements  of  the  issuer.  *  *  *"  Among 
other  things,  Section  10A(b)(l)  requires 
the  auditor  to  inform  the  appropriate 
level  of  management  of  an  illegal  act 
(unless  clearly  inconsequential)  and 
assure  that  the  registrant's  audit 
committi-e  is  "adequately  informed" 
with  respect  to  the  illegal  act. 


commission  or  omission  in  keeping  books  or 
records  or  administering  accounting  controls  have 
the  purpose  of  falsifjdng  books,  records  or  accounts, 
or  of  circumventing  the  accounting  controls  set 
forth  in  the  Act.  This  would  include  the  deliberate 
falsification  of  books  and  records  and  other  conduct 
calculated  to  evade  the  internal  accounting  controls 
requirement 

Cong.  Rec.  H2115  (daily  ed.  April  20, 1988). 

"  As  Chairman  Williams  noted  with  respect  to 
the  internal  control  provisions  of  the  FCPA, 
"(tjhousands  of  dollars  ordinarily  should  not  be 
spent  conserving  hundreds."  46  FR  11546. 

"W.,  at  11547. 

'*  Section  lOA(f)  defines,  for  purposes  of  Section 
lOA,  an  "illegal  act"  as  "an  act  or  omission  that 
violates  any  law,  or  any  rule  or  regulation  having 
the  force  of  law."  This  is  broader  than  the  definiUon 
of  an  "illegal  act"  in  AU  317.02,  which  states, 
"Illegal  acts  by  clients  do  not  include  personal 
misconduct  by  the  entity's  personnel  unrelated  to 
their  business  activities." 


As  noted,  an  intentional  misstatement 
of  immaterial  items  in  a  registrant's 
financial  statements  may  violate  Section 
13(b)(2)  of  the  Exchange  Act  and  thus  be 
an  illegal  act.  When  such  a  violation 
occurs,  an  auditor  must  take  steps  to  see 
that  the  registrant's  audit  committee  is 
"adequately  informed"  about  the  illegal 
act.  Because  Section  10A(b)(l)  is 
triggered  regardless  of  whether  an  illegal 
act  has  a  material  effect  on  the 
registrant's  financial  statements,  where 
the  illegal  act  consists  of  a  misstatement 
in  the  registrant's  financial  statements, 
the  auditor  will  be  required  to  report 
that  illegal  act  to  the  audit  committee 
irrespective  of  any  "netting"  of  the 
misstatements  with  other  financial 
statement  items. 

The  requirements  of  Section  lOA  echo 
the  auditing  literature.  See,  for  example, 
SAS  Nos.  54  and  99.  Pursuant  to 
paragraph  77  of  SAS  99,  if  the  auditor 
determines  there  is  evidence  that  fraud 
may  exist,  the  auditor  must  discuss  the 
matter  with  the  appropriate  level  of 
management  that  is  at  least  one  level 
above  those  involved,  and  with  senior 
management  and  the  audit  committee. 
The  auditor  must  report  directly  to  the 
audit  committee  fraud  involving  senior 
management  and  fi^ud  that  causes  a 
material  misstatement  of  the  financial 
statements.  Paragraph  6  of  SAS  99  states 
that  "misstatements  arising  from 
fraudulent  financial  reporting  are 
intentional  misstatements  or  omissions 
of  amounts  or  disclosures  in  financial 
statements  designed  to  deceive  financial 
statement  users  *   *   *."  '^  SAS  99 
further  states  that  fraudulent  financial    ■ 
reporting  may  involve  falsification  or 
alteration  of  accounting  records; 
misrepresenting  or  omitting  events, 
transactions  or  other  information  in  the 
financial  statements;  and  the  intentional 
misapplication  of  accounting  principles 
relating  to  amounts,  classifications,  the 
manner  of  presentation,  or  disclosures 
in  the  financial  statements.!^  The  clear 


'^  An  unintentional  illegal  act  triggers  the  same 
procedures  and  considerations  by  the  auditor  as  a 
fraudulent  misstatement  if  the  illegal  act  has  a 
direct  and  material  effect  on  the  financial 
statements.  See  AU  llOn.  1,  317.05  and  317.07. 
Although  distinguishing  between  intentional  and 
unintentional  misstatements  is  often  difficult,  the 
auditor  must  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  that  the  financial  statements 
are  free  of  material  misstatements  in  either  case. 

"'Although  the  auditor  is  not  required  to  plan  or 
perform  the  audit  to  detect  misstatements  that  are 
immaterial  to  the  financial  statements,  SAS  99 
requires  the  auditor  to  evaluate  several  fraud  "risk 
factors"  that  may  bring  such  misstatements  to  his 
or  her  attention.  For  example,  an  analysis  of  fraud 
risk  factors  under  SAS  99  must  include,  among 
other  things,  consideration  of  management's 
interest  in  maintaining  or  increasing  the  registrant's 
stock  price  or  earnings  trend  through  the  use  of 
unusually  aggressive  accounting  practices,  whether 

^> —  Continued 
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implication  of  SAS  99  is  that  immaterial 
misstatements  may  be  fraudulent 
financial  reporting.''' 

Auditors  that  learn  of  intentional 
misstatements  may  also  be  required  to 
(1)  re-evaluate  the  degree  of  audit  risk 
involved  in  the  audit  engagement,  (2) 
determine  whether  to  revise  the  nature, 
timing,  and  extent  of  audit  procedures 
accordingly,  and  (3)  consider  whether  to 
resign. '8 

Intentional  misstatements  also  may 
signal  the  existence  of  reportable 
conditions  or  material  weaknesses  in 
the  registrant's  system  of  internal 
accounting  control  designed  to  detect 
and  deter  improper  accoimting  and 
financial  reporting. '^  As  stated  by  the 
National  Commission  on  Fraudulent 
Financial  Reporting,  also  known  as  the 
Treadway  Commission,  in  its  1987 
report. 

The  tone  set  by  top  management — the 
corporate  environment  or  culture  within 
which  Hnancial  reporting  occurs — is  the  most 
important  factor  contributing  to  the  integrity 
of  the  financial  reporting  process. 
Notwithstanding  an  impressive  set  of  written 
rules  and  procedures,  if  the  tone  set  by 
management  is  lax,  fraudulent  financial 
reporting  is  more  likely  to  occur.^" 

An  auditor  is  required  to  report  to  a 
registrant's  audit  committee  any 
reportable  conditions  or  material 
weaknesses  in  a  registrant's  system  of 
internal  accounting  control  that  the 
auditor  discovers  in  the  course  of  the 
examination  of  the  registrant's  financial 
statements.  21 


managentent  has  a  practice  of  committing  to 
analysts  or  others  that  it  will  achieve  unduly 
aggressive  or  clearly  unrealistic  forecasts,  and  the 
existence  of  assets,  liabilities,  revenues,  or  expenses 
based  on  significant  estimates  that  involve 
unusually  subjective  judgments  or  uncertainties. 
"  "In  requiring  the  auditor  to  consider  whether 
fraudulent  misstatements  are  material,  and  in 
requiring  differing  responses  depending  on  whether 
the  misstatement  is  material,  SAS  99  makes  clear 
that  fraud  can  involve  immaterial  misstatements. 
Indeed,  a  misstatement  can  be  "inconsequential" 
and  still  involve  fraud. 

Under  SAS  99,  assessing  whether  misstatements 
due  to  fraud  are  material  to  the  financial  statements 
is  a  "cumulative  process"  that  should  occur  both 
during  and  at  the  completion  of  the  audit.  SAS  99 
further  states  that  this  accumulation  is  primarily  a 
"qualitative  matter"  based  on  the  auditor's 
judgment.  The  staff  believes  that  in  making  these 
assessments,  management  and  auditors  should  refer 
to  the  discussion  in  Part  1  of  this  SAB. 

'■Auditors  should  document  their 
determinations  in  accordance  with  SAS  96,  SAS  99, 
and  other  appropriate  sections  of  the  audit 
literattire. 

"See,  e.g.,  SAS  99. 

'°  Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting  at  32  (October 
1987).  See  also  Report  and  Recommendations  of  the 
Blue  Ribbon  Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit  Committees 
(February  8, 1999). 

2'  AU  325.02.  See  also  AU  380.09,  which,  in 
discussing  matters  to  be  communicated  by  the 
auditor  to  the  audit  committee,  states: 


GAAP  Precedence  Over  Industry 
Practice 

Some  have  argued  to  the  staff  that 
registrants  should  be  permitted  to 
follow  an  industry  accoimting  practice 
even  though  that  practice  is  inconsistent 
with  authoritative  accoimting  literature. 
This  situation  might  occur  if  a  practice 
is  developed  when  there  are  few 
transactions  and  the  accounting  results 
are  clearly  inconsequential,  and  that 
practice  never  changes  despite  a 
subsequent  growth  in  the  number  or 
materiality  of  such  transactions.  The 
staff  disagrees  with  this  argument. 
Authoritative  literature  teikes 
precedence  over  industry  practice  that 
is  contrary  to  GAAP.22 

General  Comments 

This  SAB  is  not  intended  to  change 
current  law  or  guidance  in  the 
accounting  or  auditing  literature.^s  This 
SAB  and  the  authoritative  accounting 
literature  cannot  specifically  address  all 
of  the  novel  and  complex  business 
transactions  and  events  that  may  occur. 
Accordingly,  registrants  may  account 
for,  and  make  disclosures  about,  these 
transactions  and  events  based  on 
analogies  to  similar  situations  or  other 
factors.  The  staff  may  not,  however, 
always  be  persuaded  that  a  registrant's 
determination  is  the  most  appropriate 
under  the  circumstances.  When 
disagreements  occur  after  a  transaction 
or  an  event  has  been  reported,  the 


The  auditor  should  inform  the  audit  committee 
al>out  adjustments  arising  from  the  audit  that  could, 
in  his  judgment,  either  individually  or  in  the 
aggregate,  have  a  significant  effect  on  the  entity's 
hnancied  reporting  process.  For  purposes  of  this 
section,  an  audit  adjustment,  whether  or  not 
recorded  by  the  entity,  is  a  proposed  correction  of 
the  financial  statements.  *   *   • 

"See  AU  411.05 

^^The  FASB  Discussion  Memorandum,  "Criteria 
for  Determining  Materiality;"  states  that  the 
financial  accounting  and  reporting  process 
considers  that  "a  great  deal  of  the  time  might  be 
spent  during  the  accounting  process  considering 
insignificant  matters.  *   *   *  If  presentations  of 
financial  information  are  to  be  prepared 
economically  on  a  timely  basis  and  presented  in  a 
concise  intelligible  form,  the  concept  of  materiality 
is  crucial."  This  SAB  is  not  intended  to  require  that 
misstatements  arising  frtim  insignificant  errors  and 
omissions  (individually  and  in  the  aggregate) 
arising  from  the  normal  recurring  accounting  close 
processes,  such  as  a  clerical  error  or  an  adjustment 
for  a  missed  accounts  payable  invoice,  always  be 
corrected,  even  if  the  error  is  identified  in  the  audit 
process  and  known  to  management.  Management 
and  the  auditor  would  need  to  consider  the  various 
factors  described  elsewhere  in  this  SAB  in  assessing 
whether  such  misstatements  are  material,  need  to 
be  corrected  to  comply  with  the  FCPA,  or  trigger 
procedures  under  Section  lOA  of  the  Exchange  Act. 
Because  this  SAB  does  not  change  current  law  or 
guidance  in  the  accoimting  or  auditing  literature, 
adherence  to  the  principles  described  in  this  SAB 
should  not  raise  the  costs  associated  with 
recordkeeping  or  with  audits  of  financial 
statements. 


consequences  may  be  severe  for 
registrants,  auditors,  and,  most 
importantly,  the  users  of  financial 
statements  who  have  a  right  to  expect 
consistent  accounting  and  reporting  for, 
and  disclosure  of,  similar  transactions 
and  events.  The  staff,  therefore, 
encourages  registrants  and  aiTditors  to 
discuss  on  a  timely  basis  with  the  staff 
proposed  accounting  treatments  for,  or 
disclosures  about,  transactions  or  events 
that  are  not  specifically  covered  by  the 
existing  accounting  literature. 

Topic  2:  Business  Combinations 

A.  Purchase  Method 

1.  Deleted  by  SAB  103 

2.  Deleted  by  SAB  103 

3.  Deleted  by  SAB  103 

4.  Deleted  by  SAB  103 

5.  Adjustments  to  Allowances  for  Loan 
Losses  in  Connection  With  Business 
Combinations 

Facts:  Bank  A  acquires  Bank  B  in  a 
business  combination. 

Question:  Are  there  circumstances  in 
which  it  is  appropriate  for  Bank  A,  in 
assigning  acquisition  cost  to  the  loan 
receivables  acquired  fi'om  Bank  B,  to 
adjust  Bank  B's  carrying  value  for  those 
loans  not  only  to  reflect  appropriate 
current  interest  rates,  but  also  to  reflect 
a  different  estimate  of  uncollectibility? ' 

Interpretive  Response:  Needed 
changes  in  allowances  for  loan  losses 
are  ordinarily  to  be  made  through 
provisions  for  loan  losses  rather  than 
through  purchase  accounting 
adjustments.  Except  in  the  limited 
circumstances  discussed  below,  where 
Bank  A  has  plans  for  ultimate  recovery 
of  loans  acquired  fiom  Bank  B  that  are 
demonstrably  different  fi-om  plans  that 
had  served  as  the  basis  for  Bank  B's 
estimate  of  loan  losses,  purchase 
accounting  adjustments  reflecting 
different  estimates  of  uncollectibility 
may  raise  questions  from  the  staff  as  to: 
(a)  The  reasonableness  of  the 
preacquisition  allowance  for  loan  losses 
recorded  by  Bank  B,  or  (b)  whether  the 
adjustments  will  have  a  distortive  effect 
on  current  or  future  period  financial 
statements  of  Bank  A.  Similar  questions 
may  be  raised  by  the  staff  regarding 
significant  changes  in  allowances  for 
loan  losses  that  are  recorded  by  a  bank 
shortly  before  it  is  acquired. 

Estimation  of  probaole  loan  losses 
involves  judgment,  and  Banks  A  and  B 


'  Under  Statement  141,  the  guidelines  for 
allocating  acquisition  cost  to  receivable  is  "at 
present  values  of  amounts  to  be  received 
determined  at  appropriate  current  interest  rates, 
less  allowances  for  tmcollectibihty  and  collection 
cost,  if  necessary." 
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may  differ  in  their  systematic 
approaches  to  such  estimation. 
Nevertheless,  assuming  that  appropriate 
methodology  {i.e.,  giving  due 
consideration  to  all  relevant  facts  and 
circumstances  affecting  collectibility)  is 
followed  by  each  bank,  the  staff  believes 
that  each  bank's  estimate  of  the 
uncx)llectible  portion  of  Bank  B's  loan 
portfolio  should  fall  within  a  range  of 
acceptability.  That  is,  the  staff  believes 
that  the  uncollectible  portion  of  Bank 
B's  loans  as  estimated  separately  by  the 
two  banks  ordinarily  should  not  be 
different  by  an  amount  that  is  material 
to  the  financial  statements  of  Bank  B 
and,  therefore,  an  adjustment  to  the  net 
carrying  value  of  Bank  B's  loan  portfolio 
at  the  acquisition  date  to  reflect  a 
different  estimate  of  uncollectibility 
ordinarily  would  be  unnecessary  and 
inappropriate. 

However,  a  purchase  accounting 
adjustment  to  reflect  a  different  estimate 
of  uncollectibility  may  be  appropriate 
where  Bank  A  has  plans  regarding 
ultimate  recovery  of  certain  acquired 
loans  demonstrably  different  from  the 
plans  that  had  served  as  the  basis  for 
Bank  B's  estimation  of  losses  on  those 
loans. 2  In  such  circumstances,  Bank  B's 
estimate  of  uncollectibility  for  those 
certain  loans  may  be  largely  or  entirely 
irrelevant  for  purposes  of  determining 
the  net  carrying  value  at  which  those 
loans  should  be  recorded  by  Bank  A. 
For  example,  if  Bank  B  had  intended  to 
hold  certain  loans  to  maturity  but  Bank 
A  plans  to  sell  them,  the  acquisition 
cost  allocated  to  those  loans  should 
equal  the  value  that  currently  could  be 
obtained  for  them  in  a  sale.^  In  that  case. 
Bank  A  would  report  those  loans  as 
assets  held  for  sale  rather  than  as  part 
of  its  loan  portfolio,  and  would  report 
them  in  postacquisition  periods  at  the 
lower  of  cost  or  market  value  until  sold. 

The  staff  does  not  intend  to  suggest 
that  an  acquiring  bank  should  record 
acquired  loans  at  an  amount  that  reflects 
an  unreasonable  estimate  of 
uncollectibility.  If  Bank  B's  financial 
statements  as  of  the  acquisition  date  are 
not  fairly  stated  in  accordance  with 


*  A  bank's  plans  for  recovering  the  net  carrying 
valse  of  certain  individual  loans  or  groups  of  loans 
may  differ  from  its  plans  regarding  other  loans.  The 
plan  for  recovering  the  net  carrying  value  of  a  loan 
might  be,  for  example,  (a)  holding  the  loan  to 
maturity,  (b)  selling  it,  or  (c)  foreclosing  on  the 
collateral  underlying  the  loan.  The  assigned  value 
of  loans  should  be  based  on  the  plan  for  recovery. 

'3  It  is  not  acceptable  to  recognize  losses  on  loans 
that  are  due  to  concerns  as  to  ultimate  collectibility 
through  a  purchase  accounting  adjustment,  nor  is 
it  acceptable  to  report  such  losses  as  "loss  on  sale." 
An  excess  of  carrying  value  of  Bank  B's  loans  over 
their  market  value  at  the  acquisition  date  that  is  due 
to  concerns  as  to  ultimate  collectibility  should  have 
been  recognized  by  Bank  B  through  its  provision  for 
loav  losses. 


generally  accepted  accounting 
principles  because  of  an  unreasonable 
allowance  for  loan  losses,  that 
allowance  for  loan  losses  should  not 
serve  as  a  basis  for  recording  the 
acquired  loans.  Rather,  Bank  B's 
preacquisition  financial  statements 
should  be  restated  to  reflect  an 
appropriate  allowance,  with  the 
resultant  adjustment  being  applied  to 
the  restated  preacquisition  income 
statement  of  Bank  B  for  the  period(s)  in 
which  the  events  or  changes  in 
conditions  that  gave  rise  to  the  needed 
change  in  the  allowance  occurred. 

6.  Debt  Issue  Costs 

Facts:  Company  A  is  to  acquire  the 
net  assets  of  Company  B  in  a  transaction 
to  be  accounted  for  as  a  business 
combination.  In  connection  with  the 
transaction,  Company  A  has  retained  an 
investment  banker  to  provide  advisory 
services  in  structuring  the  acquisition 
and  to  provide  the  necessary  financing. 
It  is  expected  that  the  acquisition  will 
be  financed  on  an  interim  basis  using 
"bridge  financing"  provided  by  the 
investment  banker.  Permanent  financing 
will  be  arranged  at  a  later  date  through 
a  debt  offering,  which  will  be 
underwritten  by  the  investment  banker. 
Fees  will  be  paid  to  the  investment 
banker  for  the  advisory  services,  the 
bridge  financing  and  the  underwriting 
of  the  permanent  financing.  These 
services  may  be  billed  separately  or  as 
a  single  amount. 

Question  1 :  Are  all  fees  paid  to  the 
investment  banker  a  direct  cost  of  the 
acquisition  and,  as  such,  accounted  for 
as  an  element  of  the  purchase  price  of 
the  business  acquired? 

Interpretive  Response:  No.  Fees- paid 
to  an  investment  banker  in  coimection 
with  a  business  combination,  when  the 
investment  banker  is  also  providing 
interim  financing  or  undenvriting 
services,  must  be  allocated  between 
direct  costs  of  the  acquisition  and  debt 
issue  costs. 

Statement  141  provides  that  direct 
costs  such  as  finder's  fees  and  fees  paid 
to  outside  consultants  should  be  treated 
as  components  of  the  cost  of  the 
acquisition,  while  the  costs  of 
registering  and  issuing  any  equity 
securities  are  treated  as  a  reduction  of 
the  otherwise  determined  fair  value  of 
the  equity  securities.  However,  debt 
issue  costs  are  an  element  of  the 
effective  interest  cost  of  the  debt,  and 
neither  the  source  of  the  debt  financing 
nor  the  use  of  the  debt  proceeds  changes 
the  nature  of  such  costs.  Accordingly, 
they  should  not  be  considered  a  direct 
cost  of  the  acquisition. 

The  portions  of  the  fees  allocated  to 
direct  costs  and  to  debt  issue  costs 


should  be  representative  of  the  actual 
services  provided.  Thus,  in  making  a 
reasonable  allocation  (or  in  determining 
that  an  allocation  made  by  the 
investment  banker  is  reasonable  *  factors 
such  as,(i)  the  fees  charged  by 
investment  bankers  in  connection  with 
other  recent  bridge  financings  and  (ii) 
fees  charged  for  advisory  services  when 
obtained  separately,  should  normally  be 
considered  to  determine  the  relative  fair 
values  of  the  two  services.  Whether 
these  or  other  factors  are  considered,  the 
allocation  should  normally  result  in  an 
effective  debt  service  cost  (interest  and 
amortization  of  debt  issue  costs  ^  which 
is  comparable  to  the  effective  cost  of 
other  recent  debt  issues  of  similar 
investment  risk  and  maturity.  The 
amount  accounted  for  as  debt  issue 
costs  should  be  separately  disclosed,  if 
material.' 

Question  2:  May  the  debt  issue  costs 
of  the  interim  "bridge  financing"  be 
amortized  over  the  anticipated 
combined  life  of  the  bridge  and 
permanent  financings? 

Inteqjretive  Response:  No.  Debt  issue 
costs  should  be  amortized  by  the 
interest  method  over  the  life  of  the  debt 
to  which  they  relate.  Debt  issue  costs 
related  to  the  bridge  financing  should  be 
recognized  as  interest  cost  during  the 
estimated  interim  period  preceding  the 
placement  of  the  permanent  financing 
with  any  unamortized  amounts  charged 
to  expense  if  the  bridge  loan  is  repaid 
prior  to  the  expiration  of  the  estimated 
period.  Where  the  bridged  financing 
consists  of  increasing  rate  debt,  the 
consensus  reached  in  EITF  Issue  86-15 
should  be  followed.'' 

7.  Loss  Contingencies  Assumed  in  a 
Business  Combination 

Facts:  A  registrant  acquires  a  business 
enterprise  in  a  business  combination.  In 
connection  with  the  acquisition,  the 
acquiring  company  assumes  certain 
contingent  liabilities  of  the  acquired 
company. 

Question:  How  should  the  acquiring 
company  account  for  and  disclose 
contingent  liabilities  that  have  been 
assumed  in  a  business  combination? 


'  This  would  apply  irrespective  of  whether  the 
fees  for  the  services  were  billed  as  a  single  amount 
or  separately,  since  the  separate  bilhng  of  the 
services  implicitly  involves  an  allocation  by  the 
investment  banker. 

2  See  Question  2  regarding  the  period  over  which 
the  debt  issue  costs  related  to  bridge  financings 
should  be  amortized. 

3  See  Rule  5-02(1 7)  of  Regulations  S-X. 

*  As  noted  in  the  "Status"  section  of  the  Abstract 
to  Issue  86-15,  the  term-«xtending  provisions  of  the 
debt  instrument  should  be  analyzed  to  determine 
whether  they  constitute  an  embedded  derivative 
requiring  separate  accounting  in  accordance  with 
Statement  133  (as  amended). 
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Interpretive  Response:  In  accordance 
with  Statement  141,  the  acquiring 
company  should  allocate  the  cost  of  an  * 
acquired  company  to  the  assets  acquired 
and  liabilities  assumed  based  on  their 
fair  values  at  the  date  of  acquisitipn. 
With  respect  to  contingencies  for  which 
a  fair  value  is  not  determinable  at  the 
date  of  acquisition,  the  guidance  of 
Statement  5  and  Interpretation  14 
should  be  applied.  If  Uie  registrant  is 
awaiting  additional  information  that  it 
has  arranged  to  obtain  for  the 
measurement  of  a  contingency  during 
the  allocation  period  speciHed  by 
Statement  141,  the  staff  believes  that  the 
registrant  should  disclose  that  the 
pxut:hase  price  allocation  is  preliminary. 
In  that  circumstance,  the  registrant 
should  describe  the  natiu-e  of  the 
contingency  and  furnish  other  available 
information  that  will  enable  a  reader  to 
understand  its  potential  effects  on  the 
final  allocation  and  on  post-acquisition 
operating  results.  Management's 
Discussion  and  Analysis  should  include 
appropriate  disclosure  regarding  any 
unrecognized  preacquisition 
contingency  and  its  reasonably  likely 
effects  on  operating  results,  liquidity, 
and  tinancial  condition. 

The  staff  believes  that  the  allocation 
period  should  not  extend  beyond  the 
minimum  reasonable  period  necessary 
to  gather  the  information  that  the 
registrant  has  arranged  to  obtain  for 
purposes  of  the  estimate.  Since  an 
allocation  period  usually  should  not 
exceed  one  year,  registrants  believing 
that  they  will  require  a  longer  period  are 
encouraged  to  discuss  their 
circumstances  with  the  staff.  If  it  is 
unlikely  that  the  liability  can  be 
estimated  on  the  basis  of  information 
known  to  be  obtainable  at  the  time  of 
the  initial  purchase  price  allocation,  the 
allocation  period  should  not  be 
extended  with  respect  to  that  liability. 
An  adjustment  to  the  contingent 
liability  after  the  expiration  of  the 
allocation  period  would  be  recognized 
as  an  element  of  net  income. 

8.  Business  Combinations  Prior  to  an 
Initial  Public  Offering 

Facts:  Two  or  more  businesses 
combine  in  a  single  combination  just 
prior  to  or  contemporaneously  with  an 
initial  public  offering. 

Question:  Does  the  guidance  in  SAB 
Topic  5.G  apply  to  business 
combinations  entered  into  just  prior  to 
or  contemporaneously  with  an  initial 
public  offering? 

Interpretive  Response:  No.  The 
guidance  in  SAB  Topic  5.G  is  intended 
to  address  the  transfer,  just  prior  to  or 
contemporaneously  with  an  initial 
public  offering,  of  nonmonetary  assets 


in  exchange  for  a  company's  stock.  The 
guidance  in  SAB  Topic  5.G  is  not 
intended  to  modify  ihe  requirements  of 
Statement  141.'  Accordingly,  the  staff 
believes  that  the  combination  of  two  or 
more  businesses  should  be  accounted 
for  in  accordance  with  Statement  141. 

9.  Liabilities  Assumed  in  a  Business 
Combination 

Facts:  Company  A  acquires  Company 
Z  in  a  business  combination.  Company 
Z  has  recorded  liabilities  for 
contingencies  such  as  product 
warranties  and  environmental  costs. 

Question:  Are  there  circmnstances  in 
which  it  is  appropriate  for  Company  A 
to  adjust  Company  Z's  carrying  value  for 
these  liabilities  in  the  purchase  price 
allocation? 

Interpretive  Response:  Yes.  Statement 
141  requires  that  receivables,  liabilities, 
and  accruals  be  recorded  in  the 
purchase  price  allocation  at  their  fair 
value,  typically  the  present  value  of 
amounts  to  be  received  or  paid, 
determined  using  appropriate  current 
market  interest  rates.  In  some  cases,  fair 
value  is  readily  determinable  from 
contemporaneous  arms-length 
transactions  involving  substantially 
identical  assets  or  liabilities,  or  from 
amounts  quoted  by  a  third  party  to 
piut:hase  the  assets  or  assume  the 
liabilities.  More  frequently,  fair  values 
are  based  on  estimations  of  the 
luiderlying  cash  flows  to  be  received  or 
paid,  discounted  to  their  present  value 
using  appropriate  current  market 
interest  rates. 

The  historical  accounting  by 
Company  Z  for  receivables  or  liabilities 
may  often  be  premised  on  estimates  of 
the  amounts  to  be  received  or  paid. 
Amounts  recorded  by  Company  A  in  its 
purchase  price  allocation  may  be 
expected  to  differ  from  Company  Z's 
historical  carrying  values  due,  at  least, 
to  the  effects  of  the  acquirer's 
discounting,  including  differences  in 
interest  rates.  Estimation  of  probable 
losses  and  future  cash  flows  involves 
judgment,  and  companies  A  and  Z  may 
differ  in  their  systematic  approaches  to 
such  estimation.  Nevertheless,  assuming 
that  both  companies  employ  a 
methodology  that  appropriately 
considers  all  relevant  facts  and 
circiunstances  affecting  cash  flows,  the 
staff  believes  that  the  two  estimates  of 
undiscounted  cash  inflows  and  outflows 
should  not  differ  by  an  amount  that  is 
material- to  the  financial  statements  of 


'The  provisions  of  Statement  141  apply  to 
transactions  involving  the  transfer  of  net  assets  as 
well  as  the  acquisition  of  stock  of  a  corporation. 
This  guidance  does  not  address  the  accounting  for 
joint  ventures  or  leverage  buy-out  transactions  as 
discussed  in  ETTF  Issue  88-16. 


Company  Z,  unless  Company  A  will 
settle  the  liability  in  a  maimer 
demonstrably  different  from  the  manner 
in  which  Company  Z  had  planned  to  do 
so  (for  example,  settlement  of  the 
warranty  obligation  through  outsourcing 
versus  an  internal  service  department). 
But  the  source  of  other  differences  in 
the  estimates  of  the  undiscounted  cash 
flows  to  be  received  or  paid  should  be 
investigated  and  reconciled.  If  those 
estimates  of  undiscoimted  cash  flows 
are  materially  different,  an  accounting 
error  in  Company  Z's  historical 
financial  statements  may  be  present,  or 
Company  A  may  be  unaware  of 
important  information  imderlying 
Company  Z's  estimates  that  also  is 
relevant  to  an  estimate  of  fair  value. 

The  staff  is  not  suggesting  that  an 
acquiring  company  should  record 
assumed  liabilities  at  amounts  that 
reflect  an  unreasonable  estimate.  If 
Company  Z's  financial  statements  as  of 
the  acquisition  date  are  not  fairly  stated 
in  accordance  with  GAAP  because  of  an 
improperly  recorded  liability,  that 
liability  should  not  serve  as  a  basis  for 
recording  assumed  amounts.  That  is,  the 
correction  of  a  seller's  erroneous 
application  of  GAAP  should  not  occur 
through  the  purchase  price  allocation. 
Rather,  Company  Z's  financial 
statements  should  be  restated  to  reflect 
an  appropriate  amount,  with  the 
resultant  adjustment  being  applied  to 
the  historical  income  statement  of 
Company  Z  for  the  period(s)  in  which 
the  trends,  events,  or  changes  in 
operations  and  conditions  that  gave  rise 
to  the  needed  change  in  the  liability 
occurred.  It  would  also  be  inappropriate 
for  Company  Z  to  report  the  amount  of 
any  necessary  adjustment  in  the  period 
just  prior  to  the  acquisition,  unless  that 
is  the  period  in  which  the  trends, 
events,  or  changes  in  operations  and 
conditions  occurred.  The  staff  would 
expect  that  such  trends,  events,  and 
changes  would  be  disclosed  in 
Management's  Discussion  and  Analysis 
in  the  appropriate  period(s)  if  their 
effect  was  material  to  a  company's 
financial  position,  results  of  operations 
or  cash  flows. 

In  summary,  the  staff  believes  that 
purchase  price  adjustments  necessary  to 
record  liabilities  and  loss  accruals  at  fair 
value  typically  are  required,  while 
merely  adding  an  additional  "cushion" 
of  10  or  20  or  30  percent  to  such 
accoimt  balances  is  not  appropriate.  To 
arrive  at  those  fair  values,  the 
undiscounted  cash  flows  must  be 
projected,  period  by  period,  based  on 
historical  experience  and  discounted  at 
the  appropriate  current  market  discoimt 
rate. 


B.  Deleted  by  SAB  103 

C.  Deleted  by  SAB  103 

(► 

D.  Financial  Statements  of  Oil  and  Gas 
Exchange  Offers 

Facts:  The  oil  and  gas  industry  has 
experienced  periods  of  time  where  there 
have  been  a  significant  number  of 
"exchange  offers"  (also  referred  to  as 
"roU-ups"  or  "put-togethers")  to  form  a 
publicly  held  company,  take  an  existing 
private  company  public,  or  increase  the 
size  of  an  existing  publicly  held 
company.  An  exchange  offer  transaction 
involves  a  swap  of  shares  in  a 
corporation  for  interests  in  properties, 
typically  limited  partnership  interests. 
Such  interests  could  include  direct 
interests  such  as  working  interests  and 
royalties  related  to"  developed  or 
undeveloped  properties  and  indirect 
interests  such  as  limited  partnership 
interests  or  shares  of  existing  oil  and  gas 
companies.  Generally,  such  transactions 
are  structured  to  be  tax-free  to  the 
individual  or  entity  trading  the  property 
interest  for  shares  of  the  corporation. 
Under  certain  cfrcumstances,  however, 
part  or  all  of  the  transaction  may  be 
taxable.  For  purposes  of  the  discussion 


in  this  Topic,  in  each  of  these  situations, 
the  entity(ies)  or  property(ies)  are 
deemed  to  constitute  a  business. 

The  fundamental  accounting  issues  in 
exchange  transactions  involve 
determining  the  basis  at  which  the 
properties  exchanged  should  be 
recorded  and  deciding  what  prior 
financial  results  of  the  entities  should 
be  reported.  In  this  regard.  Statement 
141  specifies  that  a  business 
combination  be  accoimted  for  using  the 
purchase  method.  Statement  141  speaks 
specifically  to  business  combinations 
between  nonaffiliated  enterprises.  When 
affiliated  enterprises  (under  common 
control)  are  involved,  the  guidance  in 
paragraphs  D11-D13  of  Statement  141 
should  be  followed.  In  particular, 
paragraph  Dl2  states: 

When  accounting  for  a  transfer  of  assets  or 
exchange  of  shares  between  entities  under 
common  control,  the  entity  that  receives  the 
net  assets  or  the  equity  interest  shall  initially 
recognize  the  assets  and  liabilities  transferred 
at  their  carrying  amounts  in  the  accounts  of 
the  transferring  entity  at  the  date  of  transfer. 

Paragraph  Dl3  states: 

The  purchase  method  of  accounting  shall 
be  applied  if  the  effect  of  the  transfer  or 


exchange  *  *  *  is  the  acquisition  of  all  or  a 
part  of  the  noncontroUing  equity  interests  in 
a  subsidiary. 

The  staff  has  developed 
administrative  policies  which  it  has 
followed  with  respect  only  to  the 
financial  statements  of  oil  and  gas 
exchange  offers  included  in  filings  with 
the  Conunission  and  the  conclusions 
expressed  in  this  Topic  should  not  be 
analogized  to  other  circumstances. 

Question  1 :  What  aie  the  staffs 
general  guidelines  in  determining  the 
appropriate  basis  of  accounting  in  an 
exchange  transaction? 

Interpretive  Response:  The  staff 
believes  the  basis  of  accoimting  should 
be  determined  pursuant  to  the 
provisions  of  Statement  141,  if  it  is 
applicable.  Accordingly,  where 
imrelated  parties  are  involved,  it  is 
appropriate  to  apply  purchase 
accoimting  based  on  the  fair  value  of 
either  the  stock  issued  or  the  properties 
involved. 

The  following  chart  shows  the 
method  of  accounting  to  be  used  under 
some  relatively  simple  sets  of 
circvunstances. 


Accounting— Based  on  Status  of  Issuing  Entity 


Condition 

Public  company  ^ 

Non-public  company  2 

High  degree  of  common  ownership  or  common 
oontrol  between  issuing  corporation  and 
offerees  3. 

All  other,  i.e.,  without  common  ownership  or 
qontrol. 

u 

Purchase  accounting  based  on  fair  value  of 
stock". 

Purchase  accounting  t)ased  on  fair  value  of 
stock. 

Entities    under    common    control — carry-over 
tjasis 

Purchase  accounting  based  on  fair  value  of 
properties. 

^  Issuing  corporation  is  an  existing  public  company  before  the  exchange  offer  with  an  established  market  for  its  stock  (includes  situations  in- 
volving use  of  a  shell  company  established  by  a  public  company). 

2  Issuing  corporation  is  not  public  prior  to  the  exchange  offer  and  thus  has  no  established  market  for  its  stock. 

3 Common  control  ordinarily  exists  where  the  issuing  corporation  acts  as  general  partner  for  the  offeree  partnership(s).  Where  all  the  following 
conditions  apply,  common  control  will  be  considered  to  exist  between  the  issuing  corporation  and  the  offerees  even  though  the  issuer  does  not 
exercise  the  same  legal  powers  as  a  general  partner: 

a.  The  issuer  or  its  sun/ivor  initially  acquired  the  property  for  exploration  and  development  and 

b.  Other  investors  were  of  a  passive  nature,  solicited  to  provide  financing  with  the  hope  of  a  return  on  their  investment,  and 
ft  The  issuer  or  its  survivor  has  continued  to  exercise  day-to-day  managerial  control. 

*  In  rare  instances,  such  as  when  the  property  Interest  owners  accepting  the  exchange  offer  acquire  a  majority  of  the  voting  shares  of  the  com- 
pany emerging  from  the  exchange  transaction,  reorganization  accounting  may  be  considered  appropriate.  In  such  cases,  the  partk:ular  facts  and 
ciroumstances  should  t>e  reviewed  with  the  Commission  staff. 


"This  chart  reflects  the  staffs  view  that 
purchase  accoimting  is  generally 
appropriate  except  in  situations  where 
the  principles  for  transactions  involving 
common  control  apply.  When  a  non- 
public entity  acts  as  offeror  to  a  group 
of  related  entities,  the  transaction  is 
essentially  a  reorganization,  and  thus 
there  is  no  basis  for  a  change  in  the  cost 
basis  of  the  properties  involved,  ff  an 
existing  public  company  (with  an 
established  market  for  its  stock)  has 
common  ownership  or  control  with  the 
offerees,  and  the  offerees  acquire  a 
majority  interest  in  the  emerging 
company,  a  question  may  arise  as  to 


whether  the  transaction  is  a 
reorganization. 

Question  2:  In  some  situations,  a  non- 
public issuer  may  be  affiliated  vdth 
some  but  not  all  of  the  offerees. 
Assuming  the  nonaffiliated  offerees  are 
not  deemed  "co-promoters"  of  the  new 
entity,  how  should  such  a  transaction  be 
accounted  for? 

Interpretive  Response:  The  property 
interests  acquired  from  affiliated  and 
nonaffiliated  parties  should  each  be 
accounted  for  as  though  acquired  in 
separate  exchange  offer  transactions. 
Thus  in  some  circumstances,  it  may  be 
necessary  to  record  the  interests  owned 
by  affiliated  persons  at  predecessor  cost 


while  recording  the  interests'of 
nonaffiliated  persons  as  a  purchase. 

Example:  Facts — ^D  Company  (a  non- 
public company)  forms  a  shell,  E 
Company,  to  become  its  successor  and 
to  sponsor  an  exchange  offer.  E  makes 
the  exchange  offer  to  four  entities:  A,  B, 
C  and  D.  A  and  B  are  unaffiliated;  C  is 
a  limited  partnership  sponsored  by  D. 
The  shareholders  of  D  will  become  the 
principal  or  controlling  shareholders  of 
E. 

Basis  of  Accounting — Since  there  is 
no  market  for  E's  stock,  it  should  record 
the  properties  received  from  C  and  from 
D  at  their  predecessor  cost.  The 
properties  received  from  A  and  B 


26864 


Federal  Register/Vol.  68,  No.  95 /Friday,  May  16,  2003 /Rules  and  Regulations 


should  be  recorded  at  their  fair  market 
value. 

Question  3:  How  should  "common 
control  accounting"  be  applied  to  the 
specific  assets  and  liabilities  of  the  new 
exchange  company? 

Interpretive  Response:  Under 
"common  control  accoimting"  the 
various  accounting  methods  followed  by 
the  offeree  entities  should  be  conformed 
to  the  methods  adopted  by  the  new 
exchange  company.  It  is  not  appropriate 
to  combine  assets  and  liabilities 
accounted  for  on  different  bases. 
Accordingly,  as  in  the  case  of  any 
merger  between  oil  and  gas  companies, 
all  of  the  oil  and  gas  properties  of  the 
new  entity  must  be  accoimted  for  on  the 
same  basis  (either  full  cost  or  successful 
efforts)  applied  retroactively. 

Question  4:  In  Form  10-K  Hlings  with 
the  Commission,  the  staff  has  permitted 
limited  partnerships  to  omit  certain  of 
the  oil  and  gas  reserve  data  disclosures 
required  by  Statement  69  in  some 
circumstances.  Is  it  permissible  to  omit 
these  disclosures  from  the  Bnancial 
statements  included  in  an  exchemge 
offering? 

Interpretive  Response:  No.  Normally 
full  disclosures  of  reserve  data  and 
related  information  are  required.  The 
exemptions  previously  allowed  relate 
only  to  partnerships  where  value- 
oriented  data  are  otherwise  available  to 
the  limited  partners  piu-suant  to  the 
partnership  agreement.  The  staff  has 
previously  stated  that  it  will  require  all 
of  the  required  disclosiues  for 
partnerships  which  are  the  subject  of 
merger  or  exchange  offers. ^  These 
disclosiues  may,  however,  be  presented 
on  a  combined  basis. 

The  staff  believes  that  the  financial 
statements  in  an  exchange  offer 
registration  statement  should  provide 
sufficient  historical  reserve  quantity  and 
value-based  disclosiues  to  enable 
offerees  and  secondary  market  public 
investors  to  evaluate  the  effect  of  the 
exchange  proposal.  Accordingly,  in  all 
cases,  it  will  be  necessary  to  present 
information  as  of  the  latest  year-end  on 
reserve  quantities  and  the  futiue  net 
revenues  associated  with  such 
quantities.  In  certain  circumstances, 
where  the  exchange  is  accoimted  for  as 
a  purchase,  the  staff  will  consider,  on  a 
case-by-case  basis,  granting  exemptions 
from  (i)  the  disclosure  requirements  for 
year-to-year  reconciliations  of  reserve 
quantities,  and  (ii)  the  requirements  for 
a  siunmary  of  oil  and  gas  producing 
activities  and  a  summary  of  changes  in 
the  net  present  value  of  reserves.  For 
instance,  the  staff  may  consider  requests 
for  exemptions  in  cases  where  the 


properties  acquired  in  the  exchange 
transaction  are  fully  explored  and 
developed,  particularly  if  the 
management  of  the  emerging  company 
has  not  been  involved  in  the  exploration 
and  development  of  such  properties. 

Question  5:  Assume  an  exchange 
transaction  is  to  be  accounted  for  as  a 
purchase  and  recorded  at  the  fair  value 
of  the  properties.  If  the  exchange 
company  will  use  the  full  cost  method 
of  accounting,  does  the  full  cost  ceiling 
limitation  apply  as  of  the  date  of  the 
financial  statements  reflecting  the 
exchange? 

Interpretive  Response:  Yes.  The  full 
cost  ceiling  limitation  on  costs 
capitalized  does  apply.  However,  as 
discussed  under  Topic  12.D.3,  the 
Commission  has  stated  that  in  unusual 
circumstances,  registrants  may  request 
an  exemption  if  as  a  result  of  a  major 
piut;hase,  a  write-down  would  be 
required  even  though  it  can  be 
demonstrated  that  the  fair  vedue  of  the 
properties  clearly  exceeds  the 
imamortized  costs. 

Question  6:  What  pro  forma  financial 
information  is  required  in  an  exchange 
offer  filing? 

Interpretive  Response:  The 
requirements  for  pro  forma  financial 
information  in  exchange  offer  filings  are 
the  same  as  in  any  other  filings  with  the 
Commission  and  are  detailed  in  Article 
11  of  Regulation  S-X.^  Rule  ll-02(b) 
specifies  the  presentation  requirements, 
including  periods  presented  and  types 
of  adjustments  to  be  made.  The  general 
criteria  of  Rule  ll-02(b)(6)  are  that  pro 
forma  adjustments  should  give  effect  to 
events  that  are  (i)  directly  attributable  to 
the  transaction,  (ii)  expected  to  have  a 
continuing  impact  on  the  registrant  and 
(iii)  factually  supportable.  In  the  case  of 
an  exchange  offer,  such  adjustments 
typically  are  made  to: 

(1)  Show  varying  levels  of  acceptance 
of  the  offer. 

(2)  Conform  the  accoimting  methods 
used  in  the  historical  financial 
statements  to  those  to  be  applied  by  the 
new  entity. 

(3)  Recompute  the  depreciation, 
depletion  and  amortization  charges,  in 
cases  where  the  new  entity  will  use  full- 
cost  accounting,  on  a  combined  basis.  If 
this  computation  is  not  practicable,  and 
the  exchange  offer  is  accounted  for  as  a 
reorganization,  historical  depreciation, 
depletion  and  amortization  provisions 
may  be  aggregated,  with  appropriate 
disclosure. 

(4)  Reflect  purchase  cost  in  the  pro 
forma  statements  (where  the  exchange 
offer  is  accounted  for  on  the  purchase 
basis),  including  depreciation,  depletion 


s  See  SAB  40,  Topic  12.A.3.C. 


8  As  announced  in  FRR  2  (July  9, 1982). 


and  amortization  based  on  the  purchase 
cost. 

(5)  Provide  pro  forma  reserve 
information. 

(6)  Reflect  significant  changes,  if  any, 
in  levels  of  operations  (revenues  or 
costs),  or  in  income  tax  status  and  to 
reflect  debt  incurred  in  connection  with 
the  transaction. 

In  addition,  the  depreciation, 
depletion  and  amortization  rate  which 
will  apply  for  the  initial  period       ' 
subsequent  to  consummation  of  the 
exchange  offer  should  be  disclosed. 

Question  7:  Are  there  conditions 
under  which  the  presentation  of  other 
than  full  historical  financial  statements 
would  be  acceptable? 

Interpretive  Response:  Generally,  full 
historical  financial  statements  as 
specified  in  Rules  3-01  and  3-02  of 
Regulations  S-X  are  considered 
necessary  to  enable  offerees  and 
secondary  market  investors  to  evaluate 
the  transaction.  Where  securities  cire 
being  registered  to  offer  to  the  security 
holders  (including  limited  partners  and 
other  ownership  interests)  of  the 
businesses  to  be  acquired,  such 
financial  statements  are  normally 
required  pursuant  to  Rule  3-05  of 
Regulation  S-X,  either  individually  for 
each  entity  or,  where  appropriate, 
separately  for  the  offeror  and  on  a 
combined  basis  for  other  entities, 
generally  excluding  corporations. 
However,  certain  exceptions  may  apply 
as  explained  in  the  outline  below: 

A.  Purchase  Accounting 

1 .  ff  the  registrant  can  demonstrate 
that  full  historical  financial  statements 
of  the  offeree  partnerships  are  not 
reasonably  available,  the  staff  may 
permit  presentation  of  audited 
Statements  of  Combined  Gross 
Revenues  and  Direct  Lease  Operating 
Expenses  for  all  years  for  which  an 
income  statement  would  otherwise  be 
required.  In  these  circumstances,  the 
registrant  should  also  disclose  in  an 
unaudited  footnote  the  amounts  of  total 
exploration  and  development  costs,  and 
general  and  administrative  expenses 
along  with  the  reasons  why  presentation 
of  full  historical  financial  statements  is 
not  practicable. 

2.  The  staff  will  consider  requests  to 
waive  the  requirement  for  prior  year 
financial  statements  of  the  offeree 
partnerships  and  instead  allow 
presentation  of  only  the  latest  fiscal  year 
and  interim  period,  if  the  registrant  can 
demonstrate  that  the  prior  years'  data 
would  not  be  meaningful  because  the 
offeree  partnerships  had  no  material 
quantity  of  production. 
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B.  Common  Control  Accounting 

irhe  staff  would  expect  the  full 
historical  financial  statements  as 
specified  in  Rules  3-01  and  3-02  of 
Regulation  S-X  would  be  included  in 
the  registration  statement  for  exchange 
offers  accounted  for  as  reorganizations, 
including  all  required  supplemental 
reserve  information.  The  presentation  of 
individual  or  combined  financial 
statements  would  depend  on  the 
circumstances  of  the  particular 
exchange  offer. 

Registrants  are  also  reminded  that 
wherever  historical  results  are 
presented,  it  may  be  appropriate  to 
explain  the  reasons  why  historical  costs 
are  not  necessarily  indicative  of  future 
expenditures. 

E.  Deleted  by  SAB  103 

F.  Deleted  by  SAB  103 
Topic  3:  Senior  Securities 

A.  Convertible  Securities 

Pacts:  Company  B  proposes  to  file  a 
registration  statement  covering 
convertible  securities. 

Question:  In  registration,  what 
consideration  should  be  given  to  the 
dilutive  effects  of  convertible  securities? 

Interpretive  Response:  In  a 
registration  statement  of  convertible 
preferred  stock  or  debentures,  the  staff 
believes  that  disclosure  of  pro  forma 
earnings  per  share  (EPS)  is  important  to 
investors  when  the  proceeds  will  be 
used  to  extinguish  existing  preferred 
stock  or  debt  and  such  extinguishments 
will  have  a  material  effect  on  EPS.  That 
disclosure  is  required  by  Article  11, 
Rule  ll-01(a)(8)  and  Rule  ll-02(a)(7)  of 
Regulation  S-X,  if  material. 

B.  Deleted  by  ASR  307 

C.  Redeemable  Preferred  Stock 

Facts:  Rule  5-02.28  of  Regulation  S- 
X  states  that  redeemable  preferred 
stocks  are  not  to  be  included  in  amounts 
reported  as  stockholders'  equity,  and 
that  their  redemption  amounts  are  to  be 
shoum  on  the  face  of  the  balance  sheet. 
However,  the  Commission's  rules  and 
regulations  do  not  address  the  carrying 
amount  at  which  redeemable  preferred 
stock  should  be  reported,  or  how 
changes  in  its  carrying  amount  should 
be  treated  in  calculations  of  earnings  per 
share  and  the  ratio  of  earnings  to 
combined  fixed  charges  and  preferred 
stock  dividends. 

Question  1 :  How  should  the  carrying 
amount  of  redeemable  preferred  stock 
be  determined? 

Interpretive  Response:  The  initial 
carrying  amount  of  redeemable 
preferred  stock  should  be  its  fair  value 
at  date  of  issue.  Where  fair  value  at  date 


of  issue  is  less  than  the  mandatory 
redemption  amount,  the  canying 
amount  shall  be  increased  by  periodic 
accretions,  using  the  interest  method,  so 
that  the  carrying  amount  will  equal  the 
mandatory  redemption  amount  at  the 
mandatory  redemption  date.  The 
carrying  amount  shall  be  further 
periodically  increased  by  amounts 
representing  dividends  not  currently 
declared  or  paid,  but  which  will  be 
payable  under  the  mandatory 
redemption  features,  or  for  which 
ultimate  payment  is  not  solely  within 
the  control  of  the  registrant  [e.g., 
dividends  that  will  be  payable  out  of 
future  earnings).  Each  type  of  increase 
in  carrying  amount  shall  be  effected  by 
charges  against  retained  earnings  or,  in 
the  absence  of  retained  earnings,  by 
charges  against  paid-in  capital. 

The  accounting  described  in  the 
preceding  paragraph  would  apply 
irrespective  of  whether  the  redeemable 
preferred  stock  may  be  voluntarily 
redeemed  by  the  issuer  prior  to  the 
mandatory  redemption  date,  or  whether 
it  may  be  converted  into  another  class 
of  secimties  by  the  holder.  Companies 
also  should  consider  the  guidance  in 
EITF  Topic  D-98. 

Question  2:  How  should  periodic 
increases  in  the  carrying  amount  of 
redeemable  preferred  stock  be  treated  in 
calculations  of  earnings  per  share  and 
ratios  of  earnings  to  combined  fixed 
charges  and  preferred  stock  dividends? 

Interpretive  Response:  Each  type  of 
increase  in  carrying  amount  described 
in  the  Interpretive  Response  to  Question 
1  should  be  treated  in  the  same  manner 
as  dividends  on  noiu«deemable 
preferred  stock. 

Topic  4:  Equity  Accounts 

A.  Subordinated  Debt  " 

Facts:  Company  E  proposes  to  include 
in  its  registration  statement  a  balance 
sheet  showing  its  subordinate  debt  as  a 
portion  of  stockholders'  equity. 

Question:  Is  this  presentation 
appropriate? 

Interpretive  Response:  Subordinated 
debt  may  not  be  included  in  the 
stockholders'  equity  section  of  the 
balance  sheet.  Any  presentation 
describing  such  debt  as  a  component  of 
stockholders'  equity  must  be  eliminated. 
Furthermore,  any  caption  representing 
the  combination  of  stockholders'  equity 
and  only  subordinated  debts  must  be 
deleted. 

B.  S  Corporations 

Facts:  An  S  corporation  has 
undistributed  earnings  on  the  date  its  S 
election  is  terminated. 

Question:  How  should  such  earnings 
be  reflected  in  the  financial  statements? 


Interpretive  Response:  Such  earnings 
must  be  included  in  the  financial 
statements  as  additional  paid-in  capital. 
This  assumes  a  constructive  distribution 
to  the  owners  followed  by  a 
contribution  to  the  capital  of  the 
corporation. 

C.  Change  In  Capital  Structure 

Facts:  A  capital  structure  change  to  a 
stock  dividend,  stock  split  or  reverse 
split  occurs  after  the  date  of  the  latest 
reported  balance  sheet  but  before  the 
release  of  the  financial  statements  or  the 
effective  date  of  the  registration 
statement,  whichever  is  later. 

Question:  What  effect  must  be  given 
to  such  a  change? 

Interpretive  Response:  Such  changes 
in  the  capital  structure  must  be  given 
retroactive  effect  in  the  balance  sheet. 
An  appropriately  cross-referenced  note 
should  disclose  the  retroactive 
treatment,  explain  the  change  made  and 
state  the  date  the  change  became 
effective. 

D.  Earnings  Per  Share  Computations  In 
An  Initial  Public  Offering 

Facts:  A  registration  statement  is  filed 
in  connection  with  an  initial  public 
offering  (IPO)  of  common  stock.  During 
the  periods  covered  by  income 
statements  that  are  included  in  the 
registration  statement  or  in  the 
subsequent  period  prior  to  the  effective 
date  of  the  IPO,  the  registrant  issued  for 
nominal  consideration  ^  common  stock, 
options  or  warrants  to  purchase 
conunon  stock  or  other  potentially 
dilutive  instruments  (collectively, 
referred  to  hereafter  as  "nominal 
issuances"). 

Prior  to  the  effective  date  of  Statement 
128,  the  staff  believed  that  certain  stock 
and  warrants  ^  should  be  treated  as 
outstanding  for  all  reporting  periods  in 
the  same  manner  as  shares  issued  in  a 
stock  split  or  a  recapitalization  effected 
contemporaneously  with  the  IPO.  The 
dilutive  effect  of  such  stock  and 
warrants  could  be  measured  using  the 
treasury  stock  method. 

Question  1 :  Does  the  staff  continue  to 
believe  that  such  treatment  for  stock  and 
warrants  would  be  appropriate  upon 
adoption  of  Statement  128? 


'  whether  a  security  was  issued  for  nominal 
consideration  should  be  determined  based  on  tacls 
and  circumstances.  The  consideration  the  entity 
receives  for  the  issuance  should  be  compared  to  the 
security's  fair  value  to  determine  whether  the 
consideration  is  nominal. 

^  The  stock  and  warrants  encompasses  by  the 
prior  guidance  were  those  issuances  of  common 
stock  at  prices  below  the  IPO  price  and  options  or 
warrants  with  exercise  prices  below  the  IPO  price 
that  were  issued  within  a  one-year  period  prior  to 
the  initial  filing  of  the  registration  statement 
relating  to  the  IPO  through  the  registration 
statement's  effective  date. 
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Inteqjretive  Response:  Generally,  no. 
Historical  EPS  should  be  prepared  and 
presented  in  conformity  with  Statement 
128. 

In  applying  the  requirements  of 
Statement  128,  the  staff  believes  that 
nominal  issuances  are  recapitalizations 
in  substance.  In  computing  basic  EPS 
for  the  periods  covered  by  income 
statements  included  in  the  registration 
statement  and  in  subsequent  filings  with 
the  SEC,  nominal  issuances  of  common 
stock  should  be  reflected  in  a  manner 
similar  to  a  stock  split  or  stock  dividend 
for  which  retroactive  treatment  is 
required  by  paragraph  54  of  Statement 
128.  In  computing  diluted  EPS  for  such 
periods,  nominal  issuances  of  common 
stock  and  potential  common  stock  ^ 
should  be  reflected  in  a  manner  similar 
to  a  stock  split  or  stock  dividend. 

Registrants  are  reminded  that 
disclosure  about  materially  dilutive 
issuances  is  required  outside  the 
financial  statements.  Item  506  of 
Regulation  S-K  requires  tabular 
presentation  of  the  dilutive  effects  of 
those  issuances  on  net  tangible  book 
value.  The  effects  of  dilutive  issuances 
on  the  registrant's  liquidity,  capital 
resources  and  results  of  operations 
should  be  addressed  in  Management's 
Discussion  and  Analysis. 

Question  2:  Does  reflecting  nominal 
issuances  as  outstanding  for  all 
historical  periods  in  the  computation  of 
earnings  per  share  alter  the  registrant's 
responsibility  to  determine  whether 
compensation  expense  must  be 
recognized  for  such  issuances  to 
employees? 

Interpretive  Response:  No.  Registrants 
must  follow  GAAP  in  determining 
whether  the  recognition  of 
compensation  expense  for  any  issuances 
of  equity  instruments  to  employees  is 
necessary.''  Reflecting  nominal 
issuances  as  outstanding  for  all 
historical  periods  in  the  computation  of 
earnings  per  share  does  not  alter  that 
existing  responsibility  imder  GAAP. 

E.  Receivables  From  Sale  of  Stock 

Facts:  Compensation  often  arises 
when  capital  stock  is  issued  or  is  to  be 
issued  to  officers  or  other  employees  at 
prices  below  market. 

Question:  How  should  the  deferred 
compensation  be  presented  in  the 
balance  sheet? 

Interpretive  Response:  The  amounts 
recorded  as  deferred  compensation 
should  be  presented  in  the  balance  sheet 


'Statement  128  defines  potential  common  stock 
as  "a  seciirity  or  other  contract  that  may  entitle  its 
holder  to  obtain  common  stock  during  the  reporting 
period  or  after  the  end  of  the  reporting  period." 

■*  As  prescribed  by  APB  Opinion  25,  Statement 
123,  and  related  interpretations. 


as  a  deduction  from  stockholders' 
equity.  This  is  generally  consistent  with 
Rule  5-02.30  of  Regulation  S-X  which 
states  that  accoimts  or  notes  receivable 
arising  from  transactions  involving  the 
registrant's  capital  stock  should  be 
presented  as  deductions  from 
stockholders'  equity  and  not  as  assets. 

It  should  be  noted  generally  that  all 
amounts  receivable  from  officers  and 
directors  resulting  from  sales  of  stock  or 
from  other  transactions  (other  than 
expense  advances  or  sales  on  normal 
trade  terms)  should  be  separately  stated 
in  the  balance  sheet  irrespective  of 
whether  such  amounts  may  be  shown  as 
assets  or  are  required  to  be  reported  as 
deductions  from  stockholders'  equity. 

The  staff  will  not  suggest  that  a 
receivable  from  an  officer  or  director  be 
deducted  from  stockholders'  equity  if 
the  receivable  was  paid  in  cash  prior  to 
the  publication  of  the  financial 
statements  and  the  payment  date  is 
stated  in  a  note  to  the  financial 
statements.  However,  the  staff  would 
consider  the  subsequent  return  of  such 
cash  payment  to  the  officer  or  director 
to  be  part  of  a  scheme  or  plan  to  evade 
the  registration  or  reporting 
requirements  of  the  seciuities  laws. 

F.  Limited  Partnerships 

Facts:  There  exist  a  number  of 
publicly  held  partnerships  having  one 
or  more  corporate  or  individual  general 
partners  and  a  relatively  larger  nimiber 
of  limited  partners.  There  are  no 
specific  requirements  or  guidelines 
relating  to  the  presentation  of  the 
partnership  equity  accounts  in  the 
financial  statements.  In  addition,  there 
are  many  approaches  to  the  parallel 
problem  of  relating  the  results  of 
operations  to  the  two  classes  of 
partnership  equity  interests. 

Question:  How  should  the  financial 
statements  of  limited  partnerships  be 
presented  so  that  the  two  ownership 
classes  can  readily  determine  their 
relative  participations  in  both  the  net 
assets  of  the  partnership  and  in  the 
results  of  its  operations?  • 

Interpretive  Response:  The  equity 
section  of  a  partnership  balance  sheet 
should  distinguish  between  amounts 
ascribed  to  each  ownership  class.  The 
equity  attributed  to  the  general  partners 
should  be  stated  separately  from  the 
equity  of  the  limited  partners,  and 
changes  in  the  niunber  of  equity  units 
authorized  and  outstanding  should  be 
shown  for  each  ownership  class.  A 
statement  of  changes  in  partnership 
equity  for  each  ownership  class  shoidd 
be  furnished  for  each  period  for  which 
an  income  statement  is  included. 

The  income  statements  of 
partnerships  should  be  presented  in  a 


manner  which  clearly  shows  the 
aggregate  amoimt  of  net  income  (loss) 
allocated  to  the  general  partners  and  the 
aggregate  amount  allocated  to  the 
limited  partners.  The  statement  of 
income  should  also  state  the  results  of 
operations  on  a  per  unit  basis. 

G.  Notes  and  Other  Receivables  From 
Affiliates 

Facts:  The  balance  sheet  of  a 
corporate  general  partner  is  often 
presented  in  a  registration  statement. 
Frequently,  the  balance  sheet  of  the 
general  partner  discloses  that  it  holds 
notes  or  other  receivables  from  a  parent 
or  another  affiliate.  Often  the  notes  or 
other  receivables  were  created  in  order 
to  meet  the  "substantial  assets"  test 
which  the  Internal  Revenue  Service 
utilizes  in  applying  its  "Safe  Harbor" 
doctrine  in  the  classification  of 
organizations  for  income  tax  piuposes. 

Question:  How  should  such  notes  and 
other  receivables  be  reported  in  the 
balance  sheet  of  the  general  partner? 

Interpretive  Response:  While  these 
notes  and  other  receivables  evidencing 
a  promise  to  contribute  capital  are  often 
legally  enforceable,  they  seldom  are 
actually  paid.  In  substance,  these 
receivables  are  equivalent  to  unpaid 
subscriptions  receivable  for  capital 
shares  which  Rule  5-02.30  of 
Regulation  S-X  requires  to  be  deducted 
from  the  dollar  amoimt  of  capital  shares 
subscribed. 

The  balance  sheet  display  of  these  or 
similar  items  is  not  determined  by  the 
quality  or  actual  value  of  the  receivable 
or  other  asset  "contributed"  to  the 
capital  of  the  affiliated  general  partner, 
but  rather  by  the  relationship  of  the 
parties  and  the  control  inherent  in  that 
relationship.  Accordingly,  in  these 
situations,  the  receivable  must  be 
treated  as  a  deduction  from 
stockholders'  equity  in  the  balance  sheet 
of  the  corporate  general  partner. 

Topic  5:  Miscellaneous  Accounting 

A.  Expenses  of  Offering 

Facts:  Prior  to  the  effective  date  of  an  ^ 
offering  of  equity  securities.  Company  Y 
inciu-s  certain  expenses  related  to  the 
offering. 

Question:  ShoiUd  such  costs  be 
deferred? 

Interpretive  Response:  Specific 
incremental  costs  direcdy  attributable  to 
a  proposed  or  actual  offering  of 
securities  may  properly  be  deferred  and 
charged  against  the  gross  proceeds  of 
the  offering.  However,  management 
salaries  or  other  general  and 
administrative  expenses  may  not  be 
allocated  as  costs  of  the  offering  and 
deferred  costs  of  an  aborted  offering 
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may  not  be  deferred  and  charged  against 
proceeds  of  a  subsequent  offering.  A 
short  postponement  (up  to  90  days)  does 
not  represent  an  aborted  offering. 

B.  Gain  or  Loss  From  Disposition  of 
Equipment 

Facts:  Company  A  has  adopted  the 
policy  of  treating  gains  and  losses  from 
disposition  of  revenue  producing 
equipment  as  adjustments  to  the  current 
year's  provision  for  depreciation. 
Company  B  reflects  such  gains  and 
losses  as  a  separate  item  in  the 
statement  of  income. 

Question:  Does  the  staff  have  any 
views  as  to  which  method  is  preferable? 

Interpretive  Response:  Gains  and 
losses  resulting  from  the  disposition  of 
revenue  producing  equipment  should 
not  be  treated  as  adjustments  to  the 
provision  for  depreciation  in  the  year  of 
disposition,  but  should  be  shown  as  a 
separate  item  in  the  statement  of 
income. 

If  such  equipment  is  depreciated  on 
the  basis  of  group  of  composite  accounts 
for  fleets  of  like  vehicles,  gains  (or 
losses)  may  be  charged  (or  credited)  to 
accumidated  depreciation  with  the 
result  that  depreciation  is  adjusted  over 
a  period  of  years  on  an  average  basis.  It 
should  be  noted  that  the  latter  treatment 
would  not  be  appropriate  for  (1)  an 
enterprise  (such  as  an  airline)  which 
replaces  its  fleet  on  an  episodic  rather 
than  a  continuing  basis  or  (2)  an 
enterprise  (such  as  a  car  leasing 
company)  where  equipment  is  sold  after 
limited  use  so  that  the  equipment  on 
hand  is  both  fairly  new  and  carried  at 
amoimts  closely  related  to  current 
acquisition  cost. 

C.I.  Deleted  by  SAB  103 

C.2.  Deleted  by  SAB  103 

D.  Organization  and  Offering  Expenses 
and  Selling  Commissions — Limited 
Partnerships  Trading  in  Commodity 
Futures 

Facts:  Partnerships  formed  for  the 
purpose  of  engaging  in  speculative 
trading  in  commodity  futures  contracts 
sell  limited  partnership  interests  to  the 
public  and  frequently  have  a  general 
partner  who  is  an  affiliate  of  the 
partnership's  commodity  broker  or  the 
principal  imdenvriter  selling  the  limited 
partnership  interests.  The  commodity 
broker  or  a  subsidiary  typically  assiunes 
the  liability  for  all  or  part  of  the 
organization  and  offering  expenses  and 
selling  commissions  in  coimection  with 
the  sale  of  limited  partnership  interests. 
Fimds  raised  itom.  the  sale  of 
partnership  interests  are  deposited  in  a 
margin  accoimt  with  the  commodity 
broker  and  are  invested  in  Treasury 


Bills  or  similar  securities.  The 
arrangement  further  provides  that 
interest  earned  on  the  investments  for 
an  initial  period  is  to  be  retained  by  the 
broker  until  it  has  been  reimbursed  for 
all  or  a  specified  portion  of  the 
aforementioned  expenses  and 
commissions  and  that  thereafter  interest 
earned  accrues  to  the  partnership. 

In  some  instances,  tnere  may  be  no 
reference  to  reimbursement  of  the 
broker  for  expenses  and  commissions  to 
be  assumed.  The  arrangements  may 
provide  that  all  interest  earned  on 
investments  accrues  to  the  partnership 
but  that  commissions  on  commodity 
transactions  paid  to  the  broker  are  at 
higher  rates  for  a  specified  initial  period 
and  at  lower  rates  subsequently. 

Question  1 :  ShoiUd  the  partnership 
recognize  a  commitment  to  reimburse 
the  commodity  broker  for  the 
organization  and  offering  expenses  and 
selling  commissions? 

Interpretive  Response:  Yes.  A 
commitment  should  be  recognized  by 
reducing  partnership  capital  and 
establishing  a  liability  for  the  estimated 
amount  of  expenses  and  commissions 
for  which  the  broker  is  to  be 
reimbm-sed. 

Question  2:  Should  the  interest 
income  retained  by  the  broker  for 
reimbiu'sement  of  expenses  be 
recognized  as  income  by  the 
partnership? 

Interpretive  Response:  Yes.  All  the 
interest  income  on  the  margin  account 
investments  should  be  recognized  as 
accruing  to  the  partnership  as  earned. 
The  portion  of  income  retained  by  the 
broker  and  not  actually  realized  by  the 
partnership  in  cash  should  be  applied  to 
reduce  the  liability  for  the  estimated 
amount  of  reimbursable  expenses  and 
commissions. 

Question  3:  If  the  broker  retains  all  of 
the  interest  income  for  a  specified 
period  and  thereafter  it  accrues  to  the 
partnership,  should  an  equivalent 
amoimt  of  interest  income  be  reflected 
on  the  partnership's  financial 
statements  diuing  the  specified  period? 

Interpretive  Response:  Yes.  If  it 
appears  from  the  terms  of  the 
arrangement  that  it  was  the  intent  of  the 
parties  to  provide  for  full  or  partial 
reimbursement  for  the  expenses  and 
commissions  paid  by  the  broker,  then  a 
commitment  to  reimbursement  should 
be  recognized  by  the  partnership  and  an 
equivalent  amount  of  interest  income 
should  be  recognized  on  the 
partnership's  financial  statements  as 
earned. 

Question  4:  Under  the  arrangements 
where  conunissions  on  commodity 
transactions  are  at  a  lower  rate  after  a 
specified  period  and  there  is  no 


reference  to  reimbursement  of  the 
broker  for  expenses  and  commissions, 
should  recognition  be  given  on  the 
partnership's  financial  statements  to  a 
commitment  to  reimburse  the  broker  for 
all  or  part  of  the  expenses  and 
commissions? 

Interpretive  Response:  If  it  appears 
from  the  terms  of  the  arrangement  that 
the  intent  of  the  parties  was  to  provide 
for  full  or  partial  reimbursement  of  the 
broker's  expenses  and  commissions, 
then  the  estimated  commitment  should 
be  recognized  on  the  partnership's 
financial  statements.  During  the 
specified  initial  period  commissioUs  on 
commodity  transactions  should  be 
charged  to  operations  at  the  lower 
commission  rate  with  the  difference 
applied  to  reduce  the  aforementioned 
commitment. 

E.  Accounting  for  Divestiture  of  a 
Subsidiary  or  Other  Business  Operation 

Facts:  Company  X  transferred  certain 
operations  (including  several 
subsidiaries)  to  a  group  of  former 
employees  who  had  been  responsible 
for  managing  those  operations.  Assets 
and  liabilities  with  a  net  book  value  of 
approximately  $8  million  were 
transferred  to  a  newly  formed  entity — 
Company  Y — wholly  owned  by  the 
former  employees.  "The  consideration 
received  consisted  of  $1,000  in  cash  and 
interest  bearing  promissory  notes  for 
$10  million,  payable  in  equal  annual 
installments  of  $1  million  each,  plus 
interest,  beginning  two  years  from  the 
date  of  the  transaction.  The  former 
employees  possessed  insufficient  assets 
to  pay  the  notes  and  Company  X 
expected  the  fimds  for  payments  to 
come  exclusively  from  future  operations 
of  the  transferred  business. 

Company  X  remained  contingently 
liable  for  performance  on  existing 
contracts  transferred  and  agreed  to 
guarantee,  at  its  discretion,  performance 
on  futiue  contracts  entered  into  by  the 
newly  formed  entity.  Company  X  also 
acted  as  guarantor  under  a  line  of  credit 
established  by  Company  Y. 

The  nature  of  Company  Y's  business 
was  such  that  Company  X's  guarantees 
were  considered  a  necessary  predicate 
to  obtaining  future  contracts  imtil  such 
time  as  Company  Y  achieved  profitable 
operations  and  substantial  financial 
independence  from  Company  X. 

Question  1 :  Company  X  proposes  to 
account  for  the  transaction  as  a 
divestiture,  but  to  defer  recognition  of 
gain  imtil  the  owners  of  Company  Y 
begin  making  payments  on  the 
promissory  notes.  Does  this  proposed 
accounting  treatment  reflect  the 
economic  substance  of  the  transaction? 
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Interpretive  Response:  No.  The 
circumstances  are  such  that  the  risks  of 
the  business  have  not,  in  substance, 
been  transferred  to  Company  Y  or  its 
owners.  In  assessing  whether  the  legal 
transfer  of  ownership  of  one  or  more 
business  operations  has  resulted  in  a 
divestitiu«  for  accoimting  piuposes,  the 
principal  consideration  must  be  an 
assessment  of  whether  the  risks  and 
other  incidents  of  ownership  have  been 
transferred  to  the  buyer  with  sufficient 
certainty. 

When  the  facts  and  circiunstances  are 
such  that  there  is  a  continuing 
involvement  by  the  seller  in  the 
business,  recognition  of  the  transaction 
as  a  divestiture  for  accoiuiting  purposes 
is  questionable.  Such  continuing 
involvement  may  take  the  form  of 
effective  veto  power  over  major 
contracts  or  customers,  significant 
voting  power  on  the  board  of  directors, 
or  other  involvement  in  the  continuing 
operations  of  the  business  entailing 
risks  or  managerial  authority  similar  to 
that  of  ownership. 

Other  circiunstances  may  also  raise 
questions  concerning  whether  the 
incidents  of  ownership  have,  in 
substance,  been  transferred  to  the  buyer. 
These  include: 

•  Absence  of  significant  financial 
investment  in  the  business  by  the  buyer, 
as  evidenced,  for  instance,  by  a  token 
down  payment; 

•  Repayment  of  debt  which 
constitutes  the  principal  consideration 
in  the  transaction  is  dependent  on 
futiu^  successful  operations  of  the 
business;  or 

•  The  continued  necessity  for  debt  or 
contract  performance  guarantees  on 
behalf  of  the  business  by  the  seller. 

In  the  above  transaction,  the  seller's 
continuing  involvement  in  the  business 
and  the  presence  of  certain  of  the  other 
factors  cited  evidence  the  fact  that  the 
seller  has  not  been  divorced  from  the 
risks  of  owmership.  Accoiuiting  for  this 
proposed  transaction  as  a  divestiture — 
even  with  deferral  of  the  "gain" — does 
not  reflect  its  economic  substance  and 
therefore  is  not  appropriate. 

Fiuther,  Company  X  may  need  to 
consider  whether  it  should  consolidate 
Company  Y  by  way  of  its  variable 
interests  pursuant  to  the  provisions  of 
FASB  Interpretation  46. 

Question  2:  If  the  transaction  is  not  to 
be  treated  as  a  divestiture  for  accounting 
piuposes,  what  is  the  proper  accounting 
treatment? 

Interpretive  Response:  If,  in  the 
circumstances  surroimding  a  particular 
transaction,  a  determination  is  made 
that  a  legal  transfer  of  business 
ownership  should  not  be  recognized  as 
a  divestiture  for  accounting  purposes, 


an  accounting  treatment  consistent  with 
that  determination  is  required.  In  this 
instance,  if  Company  Y  is  not 
consolidated  by  Company  X,  the  assets 
and  liabilities  of  the  business  which 
were  the  subject  of  the  transaction 
should  be  segregated  in  the  balance 
sheet  of  the  selling  entity  under 
captions  such  as:  "Assets  of  business 
transferred  under  contractual 
arrangements  (notes  receivable),"  and 
"Liabilities  of  business  transferred"  or 
similar  captions  which  appropriately 
convey  the  distinction  between  the  legal 
form  of  the  transaction  and  its 
accounting  treatment. 

A  note  to  the  financial  statements 
should  describe  the  nature  of  the  legal 
arrangements,  relevant  financing  and 
other  details  and  the  accounting 
treatment. 

Where,  as  in  this  instance,  realization 
of  the  sale  price  is  wholly  or  principally 
dependent  on  the  operating  results  of 
the  business  operations  which  were  the 
subject  of  the  transaction,  the 
uncertainty  associated  with  such 
realization  should  be  reflected  in  the 
financial  statements  of  the  seller.  Thus, 
absent  a  deterioration  in  the  business, 
any  operating  losses  of  the  divested 
business  should  be  considered  the  best 
evidence  of  a  change  in  valuation  of  the 
business  in  a  manner  somewhat 
analogous  to  equity  accounting  for  an 
investment  in  common  stock. '  If  the 
business  suffered  a  loss  during  its  initial 
period  of  operations  after  the 
transaction,  that  loss  should  be  reflected 
in  the  financial  statements  of  the  seller 
by  recording  a  valuation  allowance  and 
a  corresponding  charge  to  income.  The 
amount  of  the  valuation  allowance 
(absent  unusual  circumstances)  would 
be  at  least  the  amount  of  the  loss 
attributable  to  the  business.  Other 
evidence,  however  (such  as  a  question 
as  to  the  ability  of  the  business  to 
continue  as  a  going  concern),  might 
require  that  a  higher  valuation 
allowance  be  established. 

This  accounting  treatment  should  be 
continued  for  each  period  until  either: 

1.  The  net  assets  of  the  business  have 
been  written  down  to  zero  (or  a  net 
liability  recognized  in  accordance  with 
GAAP);  or 


•  The  staff  recognizes  that  APB  Opinion  18  is 
specifically  applicable  only  to  the  use  of  the  equity 
method  of  accounting  for  investments  in  common 
stock.  The  principles  enunicated  in  Opinion  18  are 
also  relevant  in  these  particular  circumstances, 
however,  notably  paragraph  12,  which  states,  in 
pertinent  part:  "The  equity  method  tends  to  be  most 
appropriate  if  an  investment  enables  the  investor  to 
influence  the  operating  of  financial  decisions  of  the 
investee.  The  investor  then  has  a  degi«e  of 
responsibility  for  the  return  on  its  investment,  and 
it  is  appropriate  to  include  in  the  results  of 
operations  of  the  investor  its  shai^  of  the  earnings 
or  losses  of  the  investee." 


2.  Circumstances  have  changed 
sufficiently  that  it  has  become 
appropriate  to  recognize  the  transaction 
as  a  divestiture. 

In  the  latter  instance,  it  would 
normally  also  be  appropriate  to 
recaption  any  asset  balance  remaining 
on  the  balance  sheet  of  the  seller  in 
keeping  with  the  changed 
circumstances,  e.g.,  "Notes  receivable." 

In  the  case  where  the  business  reports 
net  income,  such  net  income  should  not 
be  recorded  by  the  former  owner, 
because  the  rewards  of  ownership  (but 
not  the  risks)  have  been  passed  to 
Company  Y.  Any  payments  received  on 
obligations  of  the  buyer  arising  out  of 
the  transaction  should  be  treated  as  a 
reduction  of  the  carrying  value  of  the 
segregated  assets  of  the  business. 

Question  3:  Should  Company  X 
recognize  interim  (quarterly)  losses  of 
the  business  even  if  it  is  projected  that 
it  will  have  a  profit  for  the  full  year? 

Interpretive  Response:  Yes.  However, 
for  quarters  for  which  the  business  has 
net  income,  such  net  income  may  be 
recognized  by  Company  X  to  the  extent 
of  any  cumulative  quarterly  losses 
within  the  same  fiscal  year.  Similarly, 
quarterly  losses  of  the  business  need  not 
be  recognized  by  Company  X  except  to 
the  extent  that  they  exceed  any 
cumulative  quarterly  net  income  within 
the  same  fiscal  year.  Disclosure  of  this 
accounting  treatment  should  be  made  in 
the  notes  to  Company  X's  interim 
financial  statements. 

Question  4:  If  the  accounting 
treatment  described  above  is  applied  to 
the  transaction,  when  should  a  gain  or 
loss  on  the  transaction  be  recognized? 

Interpretive  Response:  Whether  or  not 
the  transaction  is  treated  as  a  divestiture 
for  accounting  purposes,  GAAP  require 
that  losses  on  such  transactions  be 
recognized.  When  it  is  determined  that 
no  divestiture  should  be  recognized  for 
accounting  purposes,  it  follows  that  gain 
should  not  be  recognized  until: 

1.  The  circumstances  precluding 
treatment  of  the  transaction  as  a 
divestitvire  have  changed  sufficiently  to 
permit  such  recognition;  and, 

2.  Any  major  uncertainties  as  to 
ultimate  realization  of  profit  have  been 
removed,  that  is,  the  consideration 
received  in  the  transaction  can  be 
reasonably  evaluated. 

The  authoritative  literature  indicates 
that: 

Profit  is  deemed  to  be  realized  when  a  sale 
in  the  ordinary  course  of  business  is  effected, 
unless  the  circumstances  are  such  that  the 
collection  of  the  sale  price  is  not  reasonably 
assured.  2 


*  ARB-43,  Chapter  1.  Section  A.  This  passage  is 
also  quoted  in  paragraph  12  of  APB  Opinion  10, 
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The  considerations  discussed  above 
regarding  recognition  of  a  divestiture  for 
accounting  purposes  are  also  of 
importance  in  reaching  a  determination 
as  to  whether  or  not  collection  of  the 
sale  price  is  reasonably  assured  and 
profit  recognition  is  therefore 
appropriate.  In  addition,  circumstances 
such  as  the  following  tend  to  raise 
questions  as  to  the  propriety  of  profit 
recognition  at  any  given  time 
subsequent  to  the  transaction: 

1.  Evidence  of  financial  weakness  of 
the  buyer. 

2.  Substantial  uncertainty  as  to  the 
amount  of  future  costs  and  expenses  to 
be  incurred  by  the  seller. 

3.  Substantial  uncertainty  as  to  the 
amount  of  proceeds  to  be  realized 
because  of  the  form  of  consideration 
received;  e.g.,  nonrecourse  debt, 'Botes 
with  optional  settlement  provisions, 
purchaser's  stock,  or  other  nonmonetary 
consideration  which  may  be  of 
indeterminable  value. 

(Where  satisfaction  of  the  buyer's 
obligations  to  the  seller  remains 
dependent  on  earnings  of  the  business 
divested,  it  will  ft«quently  be 
appropriate  for  the  seller  to  continue  to 
measure  the  imcertainty  of  ultimate 
collection  by  the  operating  losses  of  the 
business.) 

The  degree  of  uncertainty 
surrounding  ultimate  realization  of  the 
consideration  is  a  matter  which  must  be 
evaluated  in  the  light  of  the  attendant 
circumstances  each  time  realization  is 
evaluated.  The  degree  of  uncertainty  is 
enhanced,  however,  by  the  presence  of 
any  of  the  factors  referred  to  above,  and 
such  factors  must  be  considered  in 
reaching  a  determination  with  respect  to 
recognition  of  gain. 

F.  Accounting  Changes  Not 
Retroactively  Applied  Due  to 
Immateriality 

Facts:  A  registrant  is  required  to  adopt 
an  accounting  principle  by  means  of 
restatement  of  prior  periods'  financial 
statements.  However,  the  registrant 
determines  that  the  accounting  change 
does  not  have  a  material  effect  on  prior 
periods'  financial  statements  and, 
accordingly,  decides  not  to  restate  such 
financial  statements. 

Question:  In  these  circiunstances,  is  it 
acceptable  to  adjust  the  beginning 
balance  of  retained  earnings  of  the 


footnote  8,  which  states,  in  pertinent  part:  "The 
Board  recognizes  that  there  are  exceptional  cases 
where  receivables  are  collectible  over  an  extended 
period  of  time  and,  because  of  the  terms  of  the 
transactions  or  other  conditions,  there  is  no 
reasonable  basis  for  estimating  the  degree  of 
collectibility.  When  such  circumstances  exist,  and 
as  long  as  they  gxist,  either  the  installment  method 
or  the  cost  recovery  method  of  accounting  may  be 
usttd." 


period  in  which  the  change  is  made  for 
the  cumulative  effect  of  the  change  on 
the  financial  statements  of  prior 
periods? 

Interpretive  Response:  No.  If  prior 
periods  are  not  restated,  the  cumulative 
effect  of  the  change  should  be  included 
in  the  statement  of  income  for  the 
period  in  which  the  change  is  made  (not 
to  be  reported  as  a  cumulative  effect 
adjustment  in  the  maimer  of  APB 
Opinion  20).  Even  in  cases  where  the 
total  cumulative  effect  is  not  significant, 
the  staff  believes  that  the  amount  should 
be  reflected  in  the  results  of  operations 
for  the  period  in  which  the  change  is 
made.  However,  if  the  cumulative  effect 
is  material  to  current  operations  or  to 
the  trend  of  the  reported  results  of 
operations,  then  the  individual  income 
statements  of  the  earlier  years  should  be 
retroactively  adjusted. 

This  position  is  consistent  with  the 
requirements  of  Statement  5  and 
Statement  13,  which  indicate  that  "the 
cumulative  effect  [of  the  change]  on 
retained  earnings  at  the  beginning  of  the 
earliest  period  restated  shall  be 
included  in  determining  net  income  of 
that  period." 

G.  Transfers  of  Nonmonetary  Assets  by 
Promoters  or  Shareholders 

Facts:  Nonmonetary  assets  are 
eiichanged  by  promoters  or  shareholders 
for  all  or  part  of  a  company's  common 
stock  just  prior  to  or  contemporaneously 
with  a  first-time  public  offering. 

Question:  Since  paragraph  4  of  APB 
Opinion  29  states  that  Opinion  29  is  not 
applicable  to  transactions  involving  the 
acquisition  of  nonmonetary  assets  or 
services  on  issuance  of  the  capital  stock 
of  an  enterprise,  what  value  should  be 
ascribed  to  the  acquired  assets  by  the 
company? 

Interpretive  Response:  The  staff 
believes  that  transfers  of  nonmonetary 
assets  to  a  company  by  its  promoters  or 
shareholders  in  exchange  for  stock  prior 
to  or  at  the  time  of  the  company's  initial 
public  offering  normally  should  be 
recorded  at  the  transferors'  historical 
cost  basis  determined  under  GAAP. 

The  staff  will  not  always  require  that 
predecessor  cost  be  used  to  value 
nonmonetary  assets  received  from  an 
enterprise's  promoters  or  shareholders. 
However,  deviations  fixjm  this  policy 
have  been  rare  applying  generally  to 
situations  where  the  fair  value  of  either 
the  stock  issued '  or  assets  acquired  is 
objectively  measurable  and  the 
transferor's  stock  ownership  following 
the  transaction  was  not  so  significant 


>  Estimating  the  {air  value  of  the  common  stock 
issued,  however,  is  not  appropriate  when  the  stock 
is  closely  held  and/or  seldom  or  ever  traded. 


that  the  transferor  had  retained  a 
substantial  indirect  interest  in  the  assets 
as  a  result  of  stock  ownership  in  the 
company. 

H.  Accounting  for  Sales  of  Stock  by  a 
Subsidiary 

Facts:  The  registrant  owns  95%  of  its 
subsidiary's  stock.  The  subsidiary  sells 
its  unissued  shares  in  a  public  offering, 
which  decreases  the  registrant's 
ownership  of  the  subsidiary  from  95% 
to  90%.  The  offering  price  per  share 
exceeds  the  registrant's  carrying  amount 
per  share  of  subsidiary  stock. 

Question  1 :  When  an  offering  takes 
the  form  of  a  subsidiary's  direct  sale  of 
its  unissued  shares,  will  the  staff  permit 
the  amount  in  excess  of  the  parent's 
carrying  value  to  be  reflected  as  a  gain 
in  the  consolidated  income  statement  of 
the  parent? 

Interpretive  Response:  Yes,  in  some 
circumstances.  Although  the  staff  at  one 
time  insisted  that  such  transactions  be 
accounted  for  as  capital  transactions  in 
the  consolidated  financial  statements,  it 
has  reconsidered  its  views  on  this 
matter  vdth  respect  to  certain  of  these 
transactions  where  the  sale  of  such 
shares  by  a  subsidiary  is  not  a  part  of 
a  broader  corporate  reorganization 
contemplated  or  planned  by  the 
registrant.  In  situations  where  no  other 
such  capital  transactions  are 
contemplated,  the  staff  has  determined 
that  it  will  accept  accounting  treatment 
for  such  transactions  that  is  in 
accordance  vdth  the  Advisory 
Conclusions  in  paragraph  30  of  the  June 
3, 1980  Issues  Paper,  "Accounting  in 
Consolidation  for  Issuances  of  a 
Subsidiary's  Stock."  The  staff  believes 
that  this  issues  paper  should  provide 
appropriate  guidance  on  this  matter 
until  the  FASB  addresses  this  issue  as 
a  part  of  its  project  on  Accounting  for 
the  Reporting  Entity,  including 
Consolidations,  the  Equity  Method,  and 
Related  Matters. 

Question  2:  What  is  meant  by  the 
phi^ase  "broader  corporate 
reorganization  contemplated  or  planned 
by  the  registrant"  and  are  there  other 
situations  where  the  staff  has  objected  to 
gain  recognition? 

Interpretive  Response:  The  staff 
believes  that  gain  recognition  is  not 
appropriate  in  situations  where 
subsequent  capital  transactions  are 
contemplated  that  raise  concerns  about 
the  likelihood  of  the  registrant  realizing 
that  gain,  such  as  where  the  registrant 
intends  to  spin-off  its  subsidiary  to 
shareholders  or  where  reacquisition  of 
shares  is  contemplated  at  the  time  of 
issuance.  The  staff  will  presume  that 
repurchases  were  contemplated  at  the 
date  of  issuance  in  those  situations 
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where  shares  are  repurchased  within 
one  year  of  issuance  or  where  a  specific 
plan  existed  to  repurchase  shares  at  the 
time  shares  were  issued.  In  addition,  the 
staif  believes  that  realization  is  not 
assured  where  the  subsidiary  is  a  newly- 
formed,  non-operating  entity;  a  research 
and  development,  start-up  or 
development  stage  company;  an  entity 
whose  ability  to  continue  in  existence  is 
in  question;  or  other  similar 
circiunstances.  In  those  situations,  the 
staff  believes  that  the  change  in  the 
parent  company's  proportionate  share  of 
subsidiary  equity  resulting  from  the 
additional  equity  raised  by  the 
subsidiary  should  be  accounted  for  as 
an  equity  transaction  in  consolidation. 
Gain  deferral  is  not  appropriate. 

Question  3:  In  the  staffs  opinion,  may 
gain  be  recognized  for  issuances  of 
subsidiary  stock  in  situations  other  than 
sales  of  unissued  shares  in  a  public 
offering? 

Interpretive  Response:  Yes.  The  staff 
believes  that  gain  recognition  is 
acceptable  in  situations  other  than  sales 
of  imissued  shares  in  a  public  offering 
as  long  as  the  value  of  the  proceeds  can 
be  objectively  determined.  With  respect 
to  issuances  of  stock  options,  warrants, 
and  convertible  and  other  similar 
securities,  gain  should  not  be 
recognized  before  exercise  or  conversion 
into  common  stock,  and  then  only 
provided  that  realization  of  the  gain  is 
reasonably  assured  (see  Question  2 
above)  at  the  time  of  such  exercise  or 
conversion. 

Question  4:  Will  repurchasing  shares 
of  a  subsidiary's  stock  affect  the 
potential  for  gain  recognition  by  the 
registrant  in  consolidation  for 
subsequent  issuances  of  that 
subsidiary's  stock?  ^ 

Interpretive  Response:  Yes.  Where 
previous  gains  have  been  recognized  in 
consolidation  on  issuances  of  a 
subsidiary's  stock  and  shares  of  the 
subsidiary  are  subsequently 
repurchased  by  the  subsidiary,  its 
parent  or  any  member  of  the 
consolidated  group,  gain  recognition 
should  not  occur  on  issuances 
subsequent  to  the  date  of  a  repiut:hase 
imtil  such  time  as  shares  have  been 
issued  in  an  amount  equivalent  to  the 
number  of  repurchased  shares.  The  staff 
views  such  transactions  as  analogous  to 
treasury  stock  transactions  from  the 
standpoint  of  the  consolidated  entity 
that  should  not  result  in  recognition  of 
gains  or  losses. 

Question  5:  May  registrants 
selectively  apply  the  guidance  in  the 


'  This  question  and  interpretive  response  assume 
that  the  repurchases  were  not  contemplated  at  the 
time  of  earlier  gain  recognition.  See  Question  2. 


SAB  by  recognizing  the  impact  of 
certain  issuances  by  a  subsidiary  in  the 
income  statement  and  other  issuances  as 
equity  transactions? 

Interpretive  Response:  No.  The  staff 
believes  that  income  statement 
treatment  in  consolidation  for  issuances 
of  stock  by  a  subsidiary'  represents  a 
choice  among  alternative  accounting 
methods  and,  therefore,  must  be  applied 
consistently  to  all  stock  transactions 
that  meet  the  conditions  for  income 
statement  treatment  set  forth  herein  for 
any  subsidiary.  If  a  registrant  recognizes 
gains  on  issuances  of  stock  by  a 
subsidiary,  thus  adopting  income 
statement  recognition  as  its  accounting 
policy,  then  it  must  also  recognize 
losses  for  stock  issuances  by  that  or  any 
other  subsidiary  that  result  in  decreases 
in  its  proportionate  share  of  the  dollar 
amount  of  the  subsidiary's  equity. 
Regardless  of  the  method  of  accounting 
selected,  when  a  subsidiary  issues 
securities  at  prices  less  than  the  parent's 
carrying  value  per  share,  the  registrant 
must  assess  whether  the  investment  has 
been  impaired,  in  which  case  a 
provision  should  be  reflected  in  the 
income  statement. 

Question  6:  How  should  the  registrant 
disclose  the  accoimting  for  issuances  of 
a  subsidiary's  stock  in  the  consolidated 
financial  statements? 

Interpretive  Response:  The  staff 
believes  that  gains  (or  losses)  arising 
from  issuances  by  a  subsidiary  of  its 
own  stock,  if  recorded  in  income  by  the 
parent,  should  be  presented  as  a 
separate  line  item  in  the  consolidated 
income  statement  without  regard  to 
materiality  and  clearly  be  designated  as 
non-operating  income.  An  appropriate 
description  of  the  transaction  should  be 
included  in  the  notes  to  the  financial 
statements,  as  further  described  below. 

The  accounting  method  adopted  by 
the  registrant  for  issuances  of  a 
subsidiary's  stock  should  be  disclosed 
in  its  accounting  policy  footnote  and 
consistently  applied  (See  Question  5). 
The  staff  believes  that  the  registrant  also 
shoidd  include  a  separate  footnote  that 
describes  issuances  of  subsidiary  stock 
that  have  occurred  during  all  periods 
presented.  This  footnote  should  clearly 
describe  the  transaction,  the 
identification  of  the  subsidiary  and 
nature  of  its  operations,  the  number  of 
shares  issued,  the  price  per  share  and 
the  total  dollar  amount  and  nature  of 
consideration  received,  and  the 
percentage  ownership  of  the  parent  both 
before  and  after  the  transaction. 
Additionally,  the  registrant  should 
clearly  state  whether  deferred  income 
taxes  have  been  provided  on  gains 
recognized  and,  if  no  provision  has  been 
recorded,  a  clear  explanation  of  thc- 


reasons.  Finally,  the  staff  expects 
registrants  to  include  disclosure  in  their 
Management  Discussion  and  Analysis  of 
the  impact  of  specific  transactions  that 
have  occurred  and  the  likelihood  of 
similar  transactions  occurring  in  future 
years. 

/.  Deleted  by  SAB  70 

J.  Push  Down  Basis  of  Accounting 
Required  in  Certain  Limited 
Circumstances 

Facts:  Company  A  (or  Company  A 
and  related  persons)  acquired 
substantially  all  of  the  common  stock  of 
Company  B  in  one  or  a  series  of 
purchase  transactions. 

Question  1:  Must  Company  B's 
financial  statements  presented  in  either 
its  ow^^or  Company  A's  subsequent 
filings  with  the  Commission  reflect  the 
new  basis  of  accoimting  arising  from 
Company  A's  acquisition  of  Company  B 
when  Company  B's  separate  corporate 
entity  is  retained? 

Interpretive  Response:  Yes.  The  staff 
believes  that  purchase  transactions  that 
result  in  an  entity  becoming 
substantially  wholly  owned  (as  defined 
in  Rule  l-02(aa)  of  Regulation  S-X) 
establish  a  new  basis  of  accounting  for 
the  purchased  assets  and  liabilities. 

When  the  form  of  ownership  is  within 
the  control  of  the  parent  the  basis  of 
accounting  for  purchased  assets  and 
liabilities  should  be  the  same  regardless 
of  whether  the  entity  continues  to  exist 
or  is  merged  into  the  parent's 
operations.  Therefore,  Company  A's  cost 
of  acquiring  Company  B  shoidd  be 
"pushed  down,"  i.e.,  used  to  establish  a 
new  accounting  basis  in  Company  B's 
separate  financial  statements.' 

Question  2:  What  is  the  staff's 
position  if  Company  A  acquired  less 
than  substantially  all  of  the  common 
stock  of  Company  B  or  Company  B  had 
publicly  held  debt  or  preferred  stock  at 
the  time  Company  B  became  wholly 
owned? 

Interpretative  Response:  The  staff 
recognizes  that  the  existence  of 
outstanding  public  debt,  preferred  stock 
or  a  significant  minority  interest  in  a 
subsidiary  might  impact  the  parent's 
ability  to  control  the  form  of  ownership. 
Although  encouraging  its  use,  the  staff 
generally  does  not  insist  on  the 
application  of  push  down  accounting  in 
these  aircumstances. 


'  The  Task  Force  on  Consolidation  Problems, 
Accounting  Standards  Division  of  the  American 
Institute  of  Certified  Public  Accountants  issued  a 
paper  entitled  "Push  Down"  Accounting,  CJctober 
30, 1979.  This  paper  addresses  the  issues  relating 
to  "push  down"  accounting,  cities  authoritative 
literatiue  and  indicates  that  a  substantial  change  in 
ownership  justifies  a  new  basis  of  accounting. 
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Question  3:  Company  A  borrows 
funds  to  acquire  substantially  all  of  the 
common  stock  of  Company  B.  Company 
B  subsequently  files  a  registration 
statement  in  connection  with  a  public 
offering  of  its  stock  or  debt.^  Should 
Company  B's  new  basis  ("push  down") 
financial  statements  include  Company 
A'b  debt  related  to  its  purchase  of 
Company  B? 

Interpretive  Response:  The  staff 
believes  that  Company  A's  debt,^  related 
interest  expense,  and  allocable  debt 
issue  costs  should  be  reflected  in 
Company  B's  financial  statements 
included  in  the  public  offering  (or  an 
initial  registration  under  the  Exchange 
Act)  if:  (1)  Company  B  is  to  assume  the 
debt  of  Company  A,  either  presently  or 
in  a  planned  transaction  in  the  future; 
(2)  the  proceeds  of  a  debt  or  equity 
offering  of  Company  B  will  be  used  to 
retire  all  or  a  part  of  Company  A's  debt; 
or  (3)  Company  B  guarantees  or  pledges 
its  assets  as  collateral  for  Company  A's 
debt. 

Other  relationships  may  exist  between 
Company  A  and  Company  B,  such  as 
the  pledge  of  Company  B's  stock  as 
collateral  for  Company  A's  debt.*  While 
in  this  latter  situation,  it  may  be  clear 
that  Company  B's  cash  flows  will 
service  all  or  part  of  Company  A's  debt, 
the  staff  does  not  insist  that  the  debt  be 
reflected  in  Company  B's  financial 
statements  providing  there  is  full  and 
prominent  disclosure  of  the  relationship 
between  Companies  A  and  B  and  the 
actual  or  potential  cash  flow 
commitment.  In  this  regard,  the  staff 
believes  that  Statements  5  and  57  as         ^ 
well  as  Interpretation  45  require 
sufficient  disclosure  to  allow  users  of 
Company  B's  financial  statements  to 
fully  understand  the  impact  of  the 
relationship  on  Company  B's  present 
and  future  cash  flows.  Rule  4-08(e)  of 
Regulation  S-X  also  requires  disclosure 
of  restrictions  which  limit  the  payment 
of  dividends.  Therefore,  the  staff 
believes  that  the  equity  section  of 
Company  B's  balance  sheet  and  any  pro 
forma  financial  information  and 


^The  guidance  in  this  SAB  should  also  be 
considered  for  Company  B's  separate  financial 
statements  included  in  its  public  offering  following 
Company  B's  spin-off  or  carve-out  from  Company 
A. 

3  The  guidance  in  this  SAB  should  also  be 
coasidered  where  Company  A  has  financed  the 
acquisition  of  Company  B  through  the  issuance  of 
mandatory  redeemable  preferred  stock. 

^The  staff  does  not  believe  Company  B's  financial 
statements  must  reflect  the  debt  in  this  situation 
because  in  the  event  of  default  on  the  debt  by 
Company  A,  the  debt  holder(s)  would  only  be 
'  entitled  to  B's  stock  held  by  Company  A.  Other 
equity  or  debt  holders  of  Company  B  would  retain 
their  priority  with  respect  to  the  net  assets  of 
Company  B. 


capitalization  tables  should  clearly 
disclose  that  this  arrangement  exists.^ 

Regardless  of  whether  the  debt  is 
reflected  in  Company  B's  financial 
statements,  the  notes  to  Company  B's 
financial  statements  should  generally 
disclose,  at  a  minimum:  (1)  The 
relationship  between  Company  A  and 
Company  B;  (2)  a  description  of  any 
arrangements  that  result  in  Company  B's 
guarantee,  pledge  of  assets^  or  stock, 
etc.  that  provides  security  for  Company 
A's  debt;  (3)  the  extent  (in  the  aggregate 
and  for  each  of  the  five  years  subsequent 
to  the  date  of  the  latest  balance  sheet 
presented)  to  which  Company  A  is 
dependent  on  Company  B's  cash  flows 
to  service  its  debt  add  die  method  by 
which  this  will  occur;  and  (4)  the 
impact  of  such  cash  flows  on  Company 
B's  ability  to  pay  dividends  or  other 
amounts  to  holders  of  its  securities. 

Additionally,  the  staff  believes 
Company  B's  Management's  Discussion 
and  Analysis  of  Financial  Condition  and 
Results  of  Operations  should  discuss 
any  material  impact  of  its  servicing  of 
Company  A's  debt  on  its  own  liquidity 
pursuant  to  Item  303(a)(1)  of  Regulation 
S-K. 

K.  Deleted  by  SAB  95 

L.  UFO  Inventory  Practices 

Facts:  On  November  30, 1984,  AcSEC 
and  its  Task  Force  on  LIFO  Inventory 
Problems  (task  force)  issued  a  paper, 
"Identification  and  Discussion  of 
Certain  Financial  Accounting  and 
Reporting  Issues  Concerning  UFO 
Inventories."  This  paper  identifies  and 
discusses  certain  fiiiancial  accounting 
and  reporting  issues  related  to  the  last- 
in,  first-out  (LIFO)  inventory  method  for 
which  authoritative  accounting 
literature  presently  provides  no 
definitive  guidance.  For  some  issues, 
the  task  force's  advisory  conclusions 
recommend  changes  in  current  practice 
to  narrow  the  diversity  which  the  task 
force  believes  exists.  For  other  issues, 
the  task  force's  advisory  conclusions 
recommend  that  current  practice  should 
be  continued  for  financial  reporting 
purposes  and  that  additional  accounting 


'  For  example,  the  staff  has  noted  that  certain 
registrants  have  indicated  on  the  face  of  such 
financial  statements  (as  part  of  the  stockholder's 
equity  section)  the  actual  or  potential  financing 
arrangement  and  the  registrant's  intent  to  pay 
dividends  to  satisfy  its  parent's  debt  service 
requirements.  The  staff  believes  such  disclosures 
are  useful  to  highlight  the  existence  of  arrangements 
that  could  result  in  the  use  of  Company  B's  cash 
to  service  Company  A's  debt. 

^  A  material  asset  pledge  should  be  clearly 
indicated  on  the  face  of  the  balance  sheet.  For 
example,  if  all  or  substantially  all  of  the  assets  are 
pledged,  the  "assets"  and  "total  assets"  captions 
should  include  parenthetically:  "pledged  for  parent 
company  debt— See  Note  X." 


guidance  is  unnecessary.  Except  as 
otherwise  noted  in  the  paper,  AcSEC 
generally  supports  the  task  force's 
advisory  conclusions.  As  stated  in  the 
issues  paper,  "Issues  papers  of  the 
AICPA's  accounting  standards  division 
are  developed  primarily  to  identify 
financial  accounting  and  reporting 
issues  the  division  believes  need  to  be 
addressed  or  clarified  by  the  Financial 
Accounting  Standards  Board."  On 
February  6,  1985,  the  FASB  decided  not 
to  add  to  its  agenda  a  narrow  project  on 
the  subject  of  LIFO  inventory  practices. 

Question  1:  What  is  the  SEC  staffs 
position  on  the  issues  paper? 

Interpretive  Response:  In  the  absence 
of  existing  authoritative  literature  on 
LIFO  accounting,  the  staff  believes  that 
registrants  and  their  independent 
accountants  should  look  to  the  paper  for 
guidance  in  determining  what 
constitutes  acceptable  LIFO  accounting 
practice.'  In  this  connection,  the  staff 
considers  the  paper  to  be  an 
accumulation  of  existing  acceptable 
LIFO  accounting  practices  which  does 
not  establish  any  new  standards  and 
does  not  diverge  from  GAAP. 

The  staff  also  believes  that  the 
advisory  conclusions  recommended  in 
the  issues  paper  are  generally  consistent 
with  conclusions  previously  expressed 
by  the  Commission,  such  as: 

1.  Pooling — paragraph  4-6  of  the 
paper  discusses  LIFO  inventory  pooling 
and  concludes  "establishing  separate 
pools  with  the  principal  objective  of 
facilitating  inventory  liquidations  is 
unacceptable."  In  Accounting  and 
Auditing  Enforcement  Release  35, 
August  13,  1984,  the  Commission  stated 
that  it  believes  that  the  Company 
improperly  realigned  its  LIFO  pools  in 
such  a  way  as  to  maximize  the 
likelihood  and  magnitude  of  LIFO 
liquidations  and  thus,  overstated  net 
income. 

2.  New  Items — paragraph  4-27  of  the 
paper  discusses  determination  of  the 
cost  of  new  items  and  concludes  "if  the 
double  extension  or  an  index  technique 
is  used,  the  objective  of  LIFO  is 


>  In  ASR  293  (July  2, 1981)  see  Financial 
Reporting  Codification  §  205.  the  Commission 
expressed  its  concerns  about  the  inappropriate  use 
of  Internal  Revenue  Service  (IRS)  LIFO  practices  for 
financial  statemmt  preparation.  Because  the  IRS 
amended  its  reguJations  concerning  the  LIFO 
conformity  rule  on  January  13, 1981,  allowing 
companies  to  apply  LIFO  differently  for  financial 
reporting  purposes  than  for  tax  purposes,  the 
Commission  strongly  encouraged  registrants  and 
their  independent  accountants  to  examine  their 
financial  reporting  UFO  practices.  In  that  release, 
the  Commission  acknowledged  the  "task  force 
which  has  been  established  by  AcSEC  to 
accumulate  information  about  [LIFO]  application 
problems"  and  noted  that  "This  type  of  effort,  in 
addition  to  self-examination  (of  LIFO  practices]  by 
individual  registrants,  is  appropriate  •  •  *  " 
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achieved  by  reconstructing  the  base  year 
cost  of  new  items  added  to  existing 
pools."  In  ASR  293,  the  Commission 
stated  that  when  the  effects  of  inflation 
on  the  cost  of  new  products  are 
measiu'ed  by  making  a  comparison  with 
current  cost  as  the  base-year  cost,  rather 
than  a  reconstructed  base-year  cost, 
income  is  improperly  increased. 

Question  2:  If  a  registrant  utilizes  a 
UFO  practice  other  than  one 
recommended  by  an  advisory 
conclusion  in  the  issues  paper,  must  the 
registrant  change  its  practice  to  one 
specified  in  the  paper? 

Interpretive  Response:  Now  that  the 
issues  paper  is  available,  the  stafi' 
believes  that  a  registrant  and  its 
independent  accountants  should  re- 
examine previously  adopted  LIFO 
practices  and  compare  them  to  the 
recommendations  in  the  paper.  In  the 
event  that  the  registrant  and  its 
independent  accountants  conclude  that 
the  registrant's  LIFO  practices  are 
preferable  in  the  circumstances,  they 
should  be  prepared  to  justify  their 
position  in  the  event  that  a  question  is 
raised  by  the  staff. 

Question  3;  If  a  registrant  elects  to 
change  its  LIFO  practices  to  be 
consistent  with  the  guidance  in  the 
issues  paper  and  discloses  such  changes 
in  accordance  with  APB  Opinion  20 
will  the  registrant  be  requested  by  the 
staff  to  explain  its  past  practices  and  its 
justification  for  those  practices? 

Interpretive  Response:  The  staff  does 
not  expect  to  routinely  raise  questions 
about  changes  in  UFO  practices  which 
are  made  to  make  a  company's 
accounting  consistent  with  the 
recommendations  in  the  issues  paper. 

M.  Other  Than  Temporary  Impairment 
of  Certain  Investments  in  Debt  and 
Equity  Securities 

Facts:  Paragraph  16  of  Statement  115 
specifies  that  "[f]or  individual  seciuities 
classified  as  either  available-for-sale  or 
held-to-maturity,  an  enterprise  shall 
determine  whether  a  decline  in  fair 
value  below  the  amortized  cost  basis  is 
other  than  temporary  *   *   *  If  the 
decline  in  fair  value  is  judged  to  be 
other  than  temporary,  the  cost  basis  of 
the  individual  security  shall  be  written 
down  to  fair  value  as  a  new  cost  basis 
and  the  amount  of  the  write-down  shall 
be  included  in  earnings  (that  is, 
accounted  for  as  a  realized  loss)." 

Statement  115  does  not  define  the 
phrase  "other  than  temporary."  In 
applying  this  guidance  to  its  own 
situation,  Company  A  has  interpreted 
"other  than  temporary"  to  mean 
permanent  impairment.  Therefore, 
because  Company  A's  management  has 
not  been  able  to  determine  that  its 


investment  in  Company  B  is 
permanently  impaired,  no  realized  loss 
has  been  recognized  even  though  the 
market  price  of  B's  shares  is  currently 
less  than  one-third  of  A's  average 
acquisition  price. 

Question:  Does  the  staff  believe  that 
the  phrase  "other  than  temporary" 
should  be  interpreted  to  mean 
"permanent"? 

Interpretive  Response:  No.  The  staff 
believes  that  the  FASB  consciously 
chose  the  phrase  "other  than 
temporary"  because  it  did  not  intend 
that  the  test  be  "permanent 
impairment,"  as  has  been  used 
elsewhere  in  accounting  practice.' 

The  value  of  investments  in 
marketable  securities  classified  as  either 
available-for-sale  or  held-to-matiu"ity 
may  decline  for  various  reasons.  The 
market  price  may  be  affected  by  general 
market  conditions  which  reflect 
prospects  for  the  economy  as  a  whole  or 
by  specific  information  pertaining  to  an 
industry  or  an  individual  company. 
Such  declines  require  further 
investigation  by  management.  Acting 
upon  the  premise  that  a  write-dowrn 
may  be  required,  management  should 
consider  all  available  evidence  to 
evaluate  the  realizable  value  of  its 
investment. 

There  are  numerous  factors  to  be 
considered  in  such  an  evaluation  and 
their  relative  significance  will  vary  from 
case  to  case.  The  staff  believes  that  the 
following  are  only  a  few  examples  of  the 
factors  which,  individually  or  in 
combination,  indicate  that  a  decline  is 
other  than  temporary  and  that  a  write- 
down of  the  carrying  value  is  required: 

a.  The  length  of  the  time  and  the 
extent  to  which  the  market  value  has 
been  less  than  cost; 

b.  The  financial  condition  and  near- 
term  prospects  of  the  issuer,  including 
any  specific  events  which  may 
influence  the  operations  of  the  issuer 
such  as  changes  in  technology  that  may 
impair  the  earnings  potential  of  the 
investment  or  the  discontinuance  of  a 
segment  of  the  business  thai  may  affect 
the  futiue  earnings  potential:  or 

c.  The  intent  and  ability  of  the  holder 
to  retain  its  investment  in  the  issuer  for 


'  Footnote  4  to  Statement  115  refers  to  this  SAR. 
for  a  discussion  of  considerations  applicable  to  a 
determination  as  to  whether  a  dechne  in  market 
value  below  cost,  at  a  particular  point  in  time,  is 
other  than  temporary.  FASB's  implementation 
guide  "A  Guide  to  Implementation  of  Statement  115 
on  Accounting  for  Certain  Investments  in  Debt  and 
Equity  Securities."  SAS  92,  "Auditing  Derivative 
Instruments,  Hedging  Activities,  and  Investments  in 
Securities,"  AICPA  Audit  Guide,  "Auditing 
Derivative  Instruments,  Hedging  Activities,  and 
Investments  in  Securities,"  and  EITF  Topic  D-44 
also  address  issues  related  to  the  determination  of 
whether  a  decline  in  fair  value  of  an  investment 
security  is  other  than  temporary. 


a  period  of  time  sufficient  to  allow  for 
any  anticipated  recovery  in  market 
value. 

Unless  evidence  exits  to  support  a 
realizable  value  equal  to  or  greater  than 
the  carrying  value  of  the  investment,  a 
write-dowB.Jlo  fair  value  accoiuited  for 
as  a  realized  loss  should  be  recorded.  In 
accordance  with  the  guidance  of 
paragraph  16  of  Statement  115,  such 
loss  should  be  recognized  in  the 
determination  of  net  income  of  the 
period  in  which  it  occurs  and  the 
written  down  value  of  the  investment  in 
the  company  becomes  the  new  cost 
basis  of  the  investment. 

N.  Discounting  by  Property-Casualty 
Insurance  Companies 

Facts:  A  registrant  which  is  an 
insurance'  company  discounts  certain 
unpaid  claims  liabilities  related  to 
short-duration '  insurance  contracts  for 
piu-poses  of  reporting  to  state  regulatory 
authorities,  using  discount  rates 
permitted  or  prescribed  by  those 
authorities  ("statutory  rates")  which 
approximate  SVa  percent.  The  registrant 
follows  the  same  practice  in  preparing 
its  financied  statements  in  accordance 
with  GAAP.  It  proposes  to  change  for 
GAAP  purposes,  to  using  a  discount  rate 
related  to  Uie  historical  yield  on  its 
investment  portfolio  ("investment 
related  rate")  which  is  represented  to 
approximate  7  percent,  and  to  account 
for  the  change  as  a  change  in  accounting 
estimate,  applying  the  investment 
related  rate  to  claims  settled  in  the 
current  and  subsequent  years  while  the 
statutory  rate  would  continue  to  be 
applied  to  claims  settled  in  all  prior 
years. 

Question  1 :  What  is  the  staff's 
position  with  respect  to  discounting 
claims  liabilities  related  to  short- 
duration  insurance  contracts? 

Interpretive  Response:  The  staff  is 
aware  of  efforts  by  the  accoimting 
profession  to  assess  the  circumstances 
under  which  discoimting  may  be 
appropriate  in  financial  statements. 
Pending  authoritative  guidance 
resulting  from  those  efforts  however,  the 
staff  will  raise  no  objection  if  a 
registrant  follows  a  policy  for  GAAP 
reporting  purposes  of: 

•  Discounting  liabilities  for  impaid 
claims  and  claim  adjustment  expenses 
at  the  same  rates  that  it  uses  for 
reporting  to  state  regulatory  authorities 
with  respect  to  the  same  claims 
liabilities,  or 


•  The  term  "short-duration"  refers  to  the  period 
of  coverage  (see  statement  60,  paragraph  7),  not  the 
period  that  the  liabilities  are  expected  to  be 
outstanding. 
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•  Discoimting  liabilities  with  respect 
to  settled  claims  under  the  following 
circumstances: 

•  The  payment  pattern  and  ultimate 
cost  are  fixed  and  determinable  on  an 
individual  claim  basis,  and 

•  The  discount  rate  used  is 
reasonable  on  the  facts  and 
circiunstances  applicable  to  the 
registrant  at  the  time  the  claims  are 
settled. 

I  Question  2:  Does  the  staff  agree  vnth 
the  registrant's  proposal  that  the  change 
from  a  statutory  rate  to  an  investment 
related  rate  be  accounted  for  as  a  change 
in  accounting  estimate? 

1  Interpretive  Response:  No.  The  staff 
believes  that  such  a  change  involves  a 
change  in  the  method  of  applying  an 
accounting  principle,  i.e.,  the  method  of 
selecting  ibe  discoimt  rate  was  changed. 
The  staff  therefore  believes  that  the 
registrant  should  reflect  the  cumulative 
e&ct  of  the  change  in  accounting  by 
appljdng  the  new  selection  method 
retroactively  to  liabilities  for  claims 
settled  in  all  prior  years,  in  accordance 
with  the  requirements  of  APB  Opinion 
20.  Initial  adoption  of  discounting  for 
GAAP  purposes  would  be  treated 
similarly.  In  either  case,  in  addition  to 
the  disclosures  required  by  APB 
Opinion  20  concerning  the  change  in 
accounting  principle,  a  preferability 
letter  ft'om  the  registrant's  independent 
accoimtant  is  required. 

O.  Research  and  Development 
Airangements 

I  facts:  Statement  68  paragraph  7  states 
that  conditions  other  than  a  written 
agreement  may  exist  which  create  a 
presimiption  diat  the  enterprise  will 
repay  the  funds  provided  by  other 
parties  under  a  research  and 
development  arrangement.  Paragraph 
8(c)  lists  as  one  of  those  conditions  the 
existence  of  a  "significant  related  party 
relationship"  between  the  enterprise 
and  the  parties  funding  the  research  and 
development. 

Question  1 :  What  does  the  staff 
consider  a  "significant  related  party 
relationship"  as  that  term  is  used  in 
paragraph  8(c)  of  Statement  68? 

I  Interpretive  Response:  The  staff 
believes  that  a  significant  related  party 
relationship  exists  when  10  percent  or 
more  of  the  entity  providing  the  funds 
is  owned  by  related  parties.'  In  imusual 
circiunstances,  the  staff  may  also 
question  the  appropriateness  of  treating 
a  research  and  development 
arrangement  as  a  contract  to  perform 
service  for  others  at  the  less  than  10 
percent  level.  In  reviewing  these  matters 


the  staff  will  consider,  among  other 
factors,  the  percentage  of  the  funding 
entity  owned  by  the  related  parties  in 
relationship  to  their  ownership  in  and 
degree  of  influence  or  control  over  the 
enterprise  receiving  the  funds. 

Question  2:  Paragraph  7  of  Statement 
68  states  that  the  presumption  of 
repayment  "can  be  overcome  only  by 
substantial  evidence  to  the  contrjiry." 
Can  the  presumption  be  overcome  by 
evidence  that  the  funding  parties  were 
assuming  the  risk  of  the  research  and 
development  activities  since  they  could 
not  reasonably  expect  the  enterprise  to 
have  resources  to  repay  the  funds  based 
on  its  current  and  projected  future 
financial  condition? 

Interpretive  Response:  No.  Paragraph 
5  of  Statement  68  specifically  indicates 
that  the  enterprise  "may  settle  the 
liability  by  paying  cash,  by  issuing 
securities,  or  by  some  other  means." 
While  the  enterprise  may  not  be  in  a 
position  to  pay  cash  or  issue  debt, 
repayment  could  be  accomplished 
through  the  issuance  of  stock  or  various 
other  means.  Therefore,  an  apparent  or 
projected  inability  to  repay  the  funds 
vfiih  cash  (or  debt  which  would  later  be 
paid  with  cash)  does  not  necessarily 
demonstrate  that  the  funding  parties 
were  accepting  the  entire  risks  of  the 
activities. 

P.  Restructuring  Charges 

1.  Deleted  by  SAB  103 

2.  Deleted  by  SAB  103 

3.  Income  Statement  Presentation  of 
Restructuring  Charges 

Facts:  Restructuring  charges  often  do 
not  relate  to  a  separate  component  of  the 
entity,  and,  as  such,  they  would  not 
qualify  for  presentation  as  losses  on  the 
disposal  of  a  discontinued  operation. 
Additionally,  since  the  charges  are  not 
both  unusual  and  infrequent '  they  are 
hot  presented  in  the  income  statement 
as  extraordinary  items. 

Question  1 :  May  such  restructuring 
charges  be  presented  in  the  income 
statement  as  a  separate  caption  after 
income  from  continuing  operations 
before  income  taxes  (i.e.,  preceding 
income  taxes  and/or  discontinued 
operations)? 

Interpretive  Response:  No.  Paragraph 
26  of  APB  Opinion  30  states  that  items 
that  do  not  meet  the  criteria  for 
classification  as  an  extraordinary  item 
should  be  reported  as  a  component  of 
income  from  continuing  operations.^ 


>>  Related  parties  as  used  herein  are  as  defined  in 
paragraph  24  of  Statement  57. 


'  See  APB  Opinion  30,  paragraph  20. 

2  Paragraph  26  of  APB  Opinion  30  further 
provides  that  such  items  should  not  be  reported  on 
the  income  statement  net  of  income  taxes  or  in  any 
manner  that  implies  that  they  are  similar  to 
extraordinary  items. 


Neither  Opinion  30  nor  Rule  5-03  of 
Regidation  S-X  contemplate  a  category 
in  between  continuing  and  discontinued 
operations.  Accordingly,  the  staff 
believes  that  restructuring  charges 
should  be  presented  as  a  component  of 
income  from  continuing  operations, 
separately  disclosed  if  material. 
Furthermore,  the  staff  believes  that  a 
separately  presented  restructuring 
charge  should  not  be  preceded  by  a  sub- 
total representing  "income  from 
continuing  operations  before 
restructuring  charge"  (whether  or  not  it 
is  so  captioned).  Such  a  presentation 
would  be  inconsistent  with  the  intent  of 
Opinion  30. 

Question  2:  Some  registrants  utilize  a 
classified  or  "two-step"  income 
statement  format  (i.e.,  one  which 
presents  operating  revenues,  expenses 
and  income  followed  by  other  income 
and  expense  items).  May  a  charge  which 
relates  to  assets  or  activities  for  which 
the  associated  revenues  and  expenses 
have  historically  been  included  in 
operating  income  be  presented  as  an 
item  of  "other  expense"  in  such  an 
income  statement? 

Interpretive  Response:  No.  The  staff 
believes  that  the  proper  classification  of 
a  restructuring  charge  depends  on  the 
natiu:«  of  the  charge  and  the  assets  and 
operations  to  which  it  relates.  Therefore, 
charges  which  relate  to  activities  for 
which  the  revenues  and  expenses  have 
historically  been  included  in  operating 
income  should  generally  be  classified  as 
an  operating  expense,  separately 
disclosed  if  material.  Furthermore, 
when  a  restructuring  charge  is  classified 
as  an  operating  expense,  the  staff 
believes  that  it  is  generally 
inappropriate  to  present  a  preceding 
subtotal  captioned  or  representing 
operating  income  before  restructuring 
charges.  Such  an  amount  does  not 
represent  a  measurement  of  operating 
results  under  GAAP. 

Conversely,  charges  relating  to 
activities  previously  included  under 
"other  income  and  expenses"  should  be 
similarly  classified,  also  separately 
disclosed  if  material. 

Question  3:  Is  it  permissible  to 
disclose  the  effect  on  net  income  and 
earnings  per  share  of  such  a 
restructuring  charge? 

Interpretive  Response:  Discussions  in 
MD&A  and  elsewhere  which  quantify 
the  effects  of  unusual  or  infrequent 
items  on  net  income  and  earnings  per 
share  are  beneficial  to  a  reader's 
imderstanding  of  the  financial 
statements  and  are  therefore  acceptable. 

MD&A  also  should  discuss  the  events 
and  decisions  which  gave  rise  to  the 
restructuring,  the  nature  of  the  charge 
and  the  expected  impact  of  the 
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restructuring  on  future  results  of 
operations,  liquidity  and  sources  and 
uses  of  capital  resources. 

4.  Disclosiu^s 

Beginning  with  the  period  in  which 
the  exit  plan  is  initiated,  Statement  146 
requires  disclosure,  in  all  periods, 
including  interim  periods,  until  the  exit 
plan  is  completed,  of  the  following: 

a.  A  description  of  the  exit  or  disposal 
activity,  including  the  facts  and 
circumstances  leading  to  the  expected 
activity  and  the  expected  completion 
date 

b.  For  each  major  type  of  cost 
associated  with  the  activity  (for 
example,  one-time  termination  benefits, 
contract  termination  costs,  and  other 
associated  costs): 

(1)  The  total  amount  expected  to  be 
incurred  in  connection  with  the  activity, 
the  amount  incurred  in  the  period,  and 
the  cumulative  amount  inciured  to  date 

(2)  A  reconciliation  of  the  beginning 
and  ending  liability  balances  showing 
separately  the  changes  during  the  period 
attributable  to  costs  incurred  and 
charged  to  expense,  costs  paid  or  . 
otherwise  settled,  and  any  adjustments 
to  the  liability  with  an  explanation  of 
the  reason(s)  therefor 

c.  The  line  item(s)  in  the  income 
statement  or  the  statement  of  activities 
in  which  the  costs  in  (b)  above  are 
aggregated 

d.  For  each  reportable  segment,  the 
total  amount  of  costs  expected  to  be 
incurred  in  connection  with  the  activity, 
the  amount  incurred  in  the  period,  and 
the  cumulative  amoimt  incurred  to  date, 
net  of  any  adjustments  to  the  liability 
with  an  explanation  of  the  reason(s) 
therefor 

e.  If  a  liability  for  a  cost  associated 
with  the  activity  is  not  recognized 
because  fair  value  cannot  be  reasonably 
estimated,  that  fact  and  the  reasons 
therefor. 

Question:  What  specific  disclosures 
about  restructvuing  charges  has  the  staff 
requested  to  fulfill  the  disclosure 
requirements  of  Statement  146  and 
MD&A? 

Interpretive  Response:  The  staff  often 
has  requested  greater  disaggregation  and 
more  precise  labeling  when  exit  and 
involuntary  termination  costs  are 
grouped  in  a  note  or  income  statement 
line  item  with  items  unrelated  to  the 
exit  plan.  For  the  reader's 
understanding,  the  staff  has  requested 
that  discretionary,  or  decision- 
dependent,  costs  of  a  period,  such  as 
exit  costs,  be  disclosed  and  explained  in 
MD&A  separately.  Also  to  improve 
transparency,  the  staff  has  requested 
disclosure  of  the  natiire  and  amoimts  of 
additional  types  of  exit  costs  and  other 


types  of  restructuring  charges  ^  that 
appear  quantitatively  or  qualitatively 
material,  and  requested  that  losses 
relating  to  asset  impairments  be 
identified  separately  from  charges  based 
on  estimates  of  future  cash 
expenditures. 

The  staff  frequently  reminds 
registrants  that  in  periods  subsequent  to 
the  initiation  date  that  material  changes 
and  activity  in  the  liability  balances  of 
each  significant  type  of  exit  cost  and 
involuntary  employee  termination 
benefits  ^  (either  as  a  result  of 
expenditures  or  changes  in/reversals  of 
estimates  or  the  fair  value  of  the 
liability)  should  be  disclosed  in  the 
footnotes  to  the  interim  and  annual 
financial  statements  and  discussed  in 
MD&A.  In  the  event  a  company 
recognized  liabilities  for  exit  costs  and 
involuntary  employee  termination 
benefits  relating  to  multiple  exit  plans, 
the  staff  believes  presentation  of 
separate  information  for  each  individual 
exit  plan  that  has  a  material  effect  on 
the  balance  sheet,  results  of  operations 
or  cash  flows  generally  is  appropriate. 

For  material  exit  or  involuntary 
employee  termination  costs  related  to  an 
acquired  business,  the  staff  has 
requested  disclosure  in  either  MD&A  or 
the  financial  statements  of: 

a.  When  the  registrant  began 
formulating  exit  plans  for  which  accrual 
may  be  necessary, 

b.  The  types  and  amounts  of  liabilities 
recognized  for  exit  costs  and 
involimtary  employee  termination 
benefits  and  included  in  the  acquisition 
cost  allocation,  and 

c.  Any  unresolved  contingencies  or 
purchase  price  allocation  issues  and  the 
types  of  additional  liabilities  that  may 
result  in  an  adjustment  of  the 
acquisition  cost  allocation. 

The  staff  has  noted  that  the  economic 
or  other  events  that  cause  a  registrant  to 
consider  and/ or  adopt  an  exit  plan  or 
that  impair  the  carrying  amoimt  of 
assets,  generally  occur  over  time. 
Accordingly,  the  staff  believes  that  as 
those  events  and  the  resulting  trends 
and  uncertainties  evolve,  they  often  will 
meet  the  requirement  for  disclosure 
pursuant  to  the  Commission's  MD&A 


'  Examples  of  common  components  of  exit  costs 
and  other  types  of  restructuring  charges  which 
should  be  considered  for  separate  disclosure 
include,  but  are  not  limited  to,  involuntary 
employee  terminations  and  related  costs,  changes  in 
valuation  of  current  assets  such  as  inventory 
writedowns,  long  term  asset  disposals,  adjustments 
for  warranties  and  product  returns,  leasehold 
termination  payments,  and  other  facility  exit  costs, 
among  others. 

^  The  staff  would  expect  similar  disclosures  for 
employee  termination  benefits  whether  those  costs 
have  been  recognized  pursuant  to  Statement  88, 
112.  or  146. 


rules  prior  to  the  period  in  which  the 
exit  costs  and  liabilities  are  recorded 
pursuant  to  GAAP.  Whether  or  not 
currently  recognizable  in  the  financial 
statements,  material  exit  or  involuntary 
termination  costs  that  affect  a  known 
trend,  demand,  commitment,  event,  or 
imcertainty  to  management,  should  be 
disclosed  in  MD&A.  The  staff  believes 
that  MD&A  should  include  discussion 
of  the  events  and  decisions  which  gave 
rise  to  the  exit  costs  and  exit  plan,  and 
the  likely  effects  of  management's  plans 
on  financial  position,  future  operating 
results  and  liquidity  unless  it  is 
determined  that  a  material  effect  is  not 
reasonably  likely  to  occur.  Registrants 
should  identify  the  periods  in  which 
material  cash  outlays  are  anticipated 
and  the  expected  soiuce  of  their 
funding.  Registrants  should  also  discuss 
material  revisions  to  exit  plans,  exit 
costs,  or  the  timing  of  the  plan's 
execution,  including  the  nature  and 
reasons  for  the  revisions. 

The  staff  believes  that  the  expected 
effects  on  future  earnings  and  cash 
flows  resulting  from  the  exit  plan  (for 
example,  reduced  depreciation,  reduced 
employee  expense,  etc.)  should  be 
quantified  and  disclosed,  along  with  the 
initial  period  in  which  those  effects  are 
expected  to  be  realized.  This  includes 
whether  the  cost  savings  are  expected  to 
be  offset  by  anticipated  increases  in 
other  expenses  or  reduced  revenues. 
This  discussion  should  clearly  identify 
the  income  statement  line  items  to  be 
impacted  (for  example,  cost  of  sales; 
marketing;  selling,  general  and 
administrative  expenses;  etc.).  In  later 
periods  if  actual  savings  anticipated  by 
the  exit  plan  are  not  achieved  as 
expected  or  are  achieved  in  periods 
other  than  as  expected,  MD&A  should 
discuss  that  outcome,  its  reasons,  and 
its  likely  effects  on  futiu'e  operating 
results  and  liquidity. 

The  staff  often  finds  that,  because  of 
the  discretionary  nature  of  exit  plans 
and  the  components  thereof,  presenting 
and  analyzing  material  exit  and 
involuntary  termination  charges  in 
tabular  form,  with  the  related  liability 
balances  and  activity  (e.g.,  begiiming 
balance,  new  charges,  cash  pa)mients, 
other  adjustments  with  explanations, 
and  ending  balances)  from  balance  sheet 
date  to  balance  sheet  date,  is  necessary 
to  explain  fully  the  components  and 
effects  of  significant  restructuring 
charges.  The  staff  believes  that  such  a 
tabular  analysis  aids  a  financial 
statement  user's  ability  to  disaggregate 
the  restructuring  charge  by  income 
statement  line  item  in  which  the  costs 
would  have  otherwise  been  recognized, 
absent  the  restructiiring  plan,  (for 
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example,  cost  of  sales;  selling,  general, 
and  administrative;  etc.). 

Q.  Increasing  Rate  Preferred  Stock 

Facts:  A  registrant  issues  Class  A  and 
Class  B  nonredeemable  preferred  stock  ^ 
on  1/l/Xl.  Class  A,  by  its  terms,  wrill 
pay  no  dividends  during  the  years  20X1 
through  20X3.  Class  B,  by  its  terms,  wUl 
pay  dividends  at  annual  rates  of  $2,  $4 
and  $6  per  share  in  the  years  20X1, 
20X2  and  20X3,  respectively.  Beginning 
in  the  year  20X4  and  thereafter  as  long 
as  they  remain  outstanding,  each 
injstrument  will  pay  dividends  at  an 
annual  rate  of  $8  per  share.  In  all 
periods,  the  scheduled  dividends  are 
cumulative. 

At  the  time  of  issuance,  eight  percent 
per  annum  was  considered  to  be  a 
market  rate  for  dividend  yield  on  Class 
A,  given  its  characteristics  other  than 
scheduled  cash  dividend  entitlements 
(voting  rights,  liquidation  preference, 
etc.),  as  well  as  the  registrant's  financial 
condition  and  future  economic 
prospects.  Thus,  the  registrant  could 
have  expected  to  receive  proceeds  of 
approximately  $100  per  share  for  Class 
A  if  the  dividend  rate  of  $8  per  share 
(the  "perpetual  dividend")  had  been  in 
effect  at  date  of  issuance.  In 
consideration  of  the  dividend  payment 
terms,  however.  Class  A  was  issued  for 
proceeds  of  $79  3/8  per  share.  The 
difference,  $20  5/8,  approximated  the 
value  of  the  absence  of  $8  per  share 
dividends  aimually  for  three  years, 
discounted  at  8%. 


The  issuance  price  of  Class  B  shares 
was  determined  by  a  similar  approach, 
based  on  the  terms  and  characteristics  of 
the  Class  B  shares. 

Question  1 :  How  should  preferred 
stocks  of  this  general  type  (referred  to  as 
"increasing  rate  preferred  stocks")  be 
reported  in  the  balance  sheet? 

Interpretive  Response:  As  is  normally 
the  case  with  other  types  of  securities, 
increasing  rate  preferred  stock  should  be 
recorded  initially  at  its  fair  value  on 
date  of  issuance.  Thereafter,  the  carrying 
amount  should  be  increased 
periodically  as  discussed  in  the 
Interpretive  Response  to  Question  2. 

Question  2:  Is  it  acceptable  to 
recognize  the  dividend  costs  of 
increasing  rate  preferred  stocks 
according  to  their  stated  dividend 
schedules? 

Interpretive  Response:  No.  The  staff 
believes  that  when  consideration 
received  for  preferred  stocks  reflects 
expectations  of  futiu'e  dividend  streams, 
as  is  normally  the  case  with  cumulative 
preferred  stocks,  any  discount  due  to  an 
absence  of  dividends  (as  with  Class  A) 
or  gradually  increasing  dividends  (as 
with  Class  B)  for  an  initial  period 
represents  prepaid,  unstated  dividend 
cost.2  Recognizing  the  dividend  cost  of 
these  instruments  according  to  their 
stated  dividend  schedules  would  report 
Class  A  as  being  cost-free,  and  would 
report  the  cost  of  Class  B  at  less  than  its 
effective  cost,  from  the  standpoint  of 
common  stock  interests  (i.e.,  for 
purposes  of  computing  income 
applicable  to  common  stock  and 

Carrying  amount  of  preferred  stock 


earnings  per  common  share)  during  the 
years  20X1  through  20X3. 

Accordingly,  the  staff  believes  that 
discounts  on  increasing  rate  preferred 
stock  should  be  amortized  over  the 
period(s)  preceding  commencement  of 
the  perpetual  dividend,  by  charging 
imputed  dividend  cost  against  retained 
earnings  and  increasing  the  carrying 
amount  of  the  preferred  stock  by  a 
corresponding  amount.  The  discount  at 
time  of  issuance  should  be  computed  as 
the  present  value  of  the  difference 
between  (a)  dividends  that  will  be 
payable,  if  any,  in  the  period(s) 
preceding  commencement  of  the 
perpetual  dividend;  and  (b)  the 
perpetual  dividend  amount  for  a 
corresponding  number  of  periods; 
discounted  at  a  market  rate  for  dividend 
yield  on  preferred  stocks  that  are 
comparable  (other  than  with  respect  to 
dividend  payment  schedules)  from  an 
investment  standpoint.  The 
amortization  in  each  period  should  be 
the  amount  which,  together  with  any 
stated  dividend  for  the  period  (ignoring 
fluctuations  in  stated  dividend  amounts 
that  might  result  from  variable  rates, ^ 
results  in  a  constant  rate  of  effective  cost 
vis-a-vis  the  carrying  amount  of  the 
preferred  stock  (the  market  rate  that  was 
used  to  compute  the  discount). 

Simplified  (ignoring  quarterly 
calculations)  application  of  this 
accounting  to  the  Class  A  preferred 
stock  described  in  the  "Facts"  section  of 
this  bulletin  would  produce  the 
following  results  on  a  per  share  basis: 


Beginning  of  Year 
(BOY) 


imputed  Dividend  (8% 

of  Carrying  Amount  at 

BOY) 


End  of  year 


Year  20X1 
Year  20X2 
Year  20X3 


$79.38 

45.73 
2.59 


6.35 
6.86 
7.41 


85.73 

92.59 

100.00 


During  20X4  and  thereafter,  the  stated 
dividend  of  $8  measured  against  the 
carrying  amount  of  $100'*  would  reflect 
dividend  cost  of  8% ,  the  market  rate  at 
time  of  issuance. 

|The  staff  believes  that  existing 
aiithoritative  literatiure,  while  not 
explicitly  addressing  increasing  rate 


'  "Nonredeemable"  preferred  stock,  as  used  in 
this  SAB,  refers  to  preferred  stocks  which  are  not 
redeemable  or  are  redeemable  only  at  the  option  of 
the  issuer. 

i  As  described  in  the  "Facts"  section  of  the  issue, 
a  liegistrant  would  receive  less  in  proceeds  for  a 
preferred  stock,  if  the  stock  were  to  pay  less  than 
its  perpetual  dividend  for  some  initial  period(s), 
than  if  it  were  to  pay  perpetual  dividend  from  date 
of  issuance.  The  staff  views  the  discoimt  on 


preferred  stocks,  implicitly  calls  for  the 
accounting  described  in  this  bulletin. 

The  pervasive,  fundamental  principle 
of  accrual  accounting  would,  in  the 
staffs  view,  preclude  registrants  from 
recognizing  the  dividend  cost  on  the 
basis  of  whatever  cash  payment 
schedule  might  be  arranged. 


increasing  rate  preferred  stock  as  equivalent  to  a 
prepayment  of  dividends  by  the  issuer,  as  though 
the  issuer  had  concurrently  (a)  issued  the  stock 
with  the  perpetual  dividened  being  payable  from 
date  of  issuance,  and  (b)  returned  to  the  investor  a 
portion  of  the  proceeds  representing  the  present 
value  of  certain  future  dividend  entitlements  which 
the  investor  agreed  to  forgo. 

3  See  Question  3  regarding  variable  increasing 
rate  preferred  stocks. 


Furthermore,  recognition  of  the  effective 
cost  of  unstated  rights  and  privileges  is 
well-established  in  accounting,  and  is 
specifically  called  for  by  APB  Opinion 
21  and  Topic  3.C  of  this  codification  for 
unstated  interest  costs  of  debt  capital 
and  unstated  dividend  costs  of 
redeemable  preferred  stock  capital, 


*It  should  be  noted  that  the  SlOO  per  share 
amount  used  in  this  issue  is  for  illustrative 
purposes,  and  is  not  intended  to  imply  that 
application  of  this  issue  will  necessarily  result  in 
the  carrying  amount  of  nonredeemable  preferred 
stock  being  accreted  to  its  par  value,  stated  value, 
volimtary  redemption  value  or  involuntary 
liquidation  value. 
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respectively.  The  staff  believes  that  the 
requirement  to  recognize  the  effective 
periodic  cost  of  capital  applies  also  to 
nonredeemable  preferred  stocks 
because,  for  that  purpose,  the 
distinction  between  debt  capital  and 
preferred  equity  capital  (whether 
redeemable  ^  or  nonredeemable)  is 
irrelevant  from  the  standpoint  of 
common  stock  interests. 

Question  3:  Would  the  accounting  for 
discounts  on  increasing  rate  preferred 
stock  be  affected  by  variable  stated 
dividend  rates? 

Interpretive  Response:  No.  ff  stated 
dividends  on  an  increasing  rate 
preferred  stock  are  variable, 
computations  of  initial  discount  and 
subsequent  amortization  should  be 
based  on  the  value  of  the  applicable 
index  at  date  of  issuance  and  should  not 
be  affected  by  subsequent  changes  in  the 
index. 

For  example,  assume  that  a  preferred 
stock  issued  1/1/Xl  is  scheduled  to  pay 
dividends  at  annual  rates,  applied  to  the 
stock's  par  value,  equal  to  20%  of  the 
actual  (fluctuating)  market  yield  on  a 
particular  Treasury  security  in  20X1  and 
20X2,  and  90%  of  the  fluctuating  market 
yield  in  20X3  and  thereafter.  The 
discount  would  be  computed  as  the 
present  value  of  a  two-year  dividend 
stream  equal  to  70%  (90%  less  20%)  of 
the  1/1/Xl  Treasury  security  yield, 
annually,  on  the  stock's  par  value.  The 
discount  would  be  amortized  in  years 
20X1  and  20X2  so  that,  together  with 
20%  of  the  1/1/Xl  Treasury  yield  on  the 
stock's  par  value,  a  constant  rate  of  cost 
vis-a-vis  the  stock's  carrying  amount 
would  result.  Changes  in  the  Treasiuy 
security  yield  during  20X1  and  20X2 
would,  of  course,  cause  the  rate  of  total 
reported  preferred  dividend  cost 
(amortization  of  discoimt  plus  cash 
dividends)  in  those  years  to  be  more  or 
less  than  the  rate  indicated  by  discount 
amortization  plus  20%  of  the  1/1/Xl       ^ 
Treasury  seciuity  yield.  However,  the 
fluctuations  would  be  due  solely  to  the 
impact  of  changes  in  the  index  on  the 
Stated  dividends  for  those  periods. 

Question  4:  Will  the  staff  expect 
retroactive  changes  by  registrants  to 
comply  with  the  accounting  described 
in  this  buUetin? 

Interpretive  Response:  All  registrants 
will  be  expected  to  follow  the 
accounting  described  in  this  bulletin  for 


increasing  rate  preferred  stocks  issued 
after  December  4, 1986.^  Registrants  that 
have  not  followed  this  accounting  for 
increasing  rate  preferred  stocks  issued 
before  that  date  were  encouraged  to 
retroactively  change  their  accounting  for 
those  preferred  stocks  in  the  financial 
statements  next  filed  with  the 
Commission.  The  staff  did  not  object  if 
registrants  did  not  make  retroactive 
changes  for  those  preferred  stocks, 
provided  that  all  presentations  of  and 
discussions  regarding  income  applicable 
to  common  stock  and  earnings  per  share 
in  future  filings  and  shareholders' 
reports  are  accompanied  by  equally 
prominent  supplemental  disclosures  (on 
the  face  of  the  income  statement,  in 
presentations  of  selected  financial  data, 
in  MD&A,  etc.)  of  the  impact  of  not 
changing  their  accounting  and  an 
explanation  of  such  impact  (e.g.,  that 
dividend  cost  has  been  recognized  on  a 
cash  basis). 

R.  Deleted  by  SAB  103 

S.  Quasi-Reorganization 

Facts:  As  a  consequence  of  significant 
operating  losses  and/or  recent  write- 
downs of  property,  plant  and 
equipment,  a  company's  financial 
statements  reflect  an  accimaulated 
deficit.  The  company  desires  to 
eliminate  the  deficit  by  reclassifying 
amounts  from  paid-in-capital.  In 
addition,  the  company  anticipates 
adopting  a  discretionary  change  in 
accoimting  principles '  that  will  be 
recorded  as  a  cumulative-effect  type  of 
accounting  change.  The  recording  of  the 
cumulative  effect  will  have  the  result  of 
increasing  the  company's  retained 
earnings. 

Question  1 :  May  the  company 
reclassify  its  capital  accounts  to 
eliminate  the  accumulated  deficit 
without  satisfying  all  of  the  conditions 
enumerated  in  Section  210  ^  of  the 
Codification  of  Financial  Reporting 
Policies  for  a  quasi-reorganization? 

Interpretive  Response:  No.  The  staff 
believes  a  deficit  reclassification  of  any 
nature  is  considered  to  be  a  quasi- 
reorganization.  As  such,  a  company  may 
not  reclassify  or  eliminate  a  deficit  in 
retained  earnings  imless  all  requisite 


'  Application  of  the  interest  method  with  respect 
to  redeemable  preferred  stocks  pursuant  to  Topic 
3.C  results  in  accounting  consistent  with  the 
provisions  of  this  bulletin  irrespective  of  whether 
the  redeemable  preferred  stocks  have  constant  or 
increasing  stated  dividend  rates.  The  interest 
method,  as  described  in  APB  Opinion  21,  producers 
a  constant  effective  periodic  rate  of  cost  that  is 
comprised  of  amortization  of  discount  as  well  as  the 
stated  cost  of  each  period. 


*The  staff  first  publicly  expressed  its  view  as  to 
the  appropriate  accounting  at  the  December  3-4, 
1986  meeting  of  the  EITF. 

'  Discretionary  accounting  changes  require  the 
filing  of  a  preferability  letter  by  the  registrant's 
independent  accountant  pursuant  to  Item  601  of 
Regulation  S-K  and  Rule  10-01  (b)(6)  of  Regulation 
S-X,  respectively. 

=  ASR25. 


conditions  set  forth  in  Section  210  ^  for 
a  quasi-reorganization  are  satisfied.* 

Question  2:  Must  the  company 
implement  the  discretionary  change  in 
accounting  principle  simultaneously 
with  the  quasi-reorganization  or  may  it 
adopt  the  change  after  the  quasi- 
reorganization  has  been  effected? 

Interpretive  Response:  The  staff  has 
taken  the  position  that  the  company 
should  adopt  the  anticipated  accounting 
change  prior  to  or  as  an  integral  part  of 
the  quasi-reorganization.  Any  such 
accounting  change  should  be  effected  by 
following  GAAP  with  respect  to  the 
change.^ 

Chapter  7 A  of  ARB  43  indicates  that, . 
following  a  quasi-reorganization,  a 
"company's  accoimting  should  be 
substantially  sinular  to  that  appropriate 
for  a  new  company."  The  staff  believes 
that  implicit  in  this  "fresh-steirt" 
concept  is  the  need  for  the  company's 
accoimting  principles  in  place  at  the 
time  of  the  quasi-reorganization  to  be 
those  planned  to  be  used  following  the 
reorganization  to  avoid  a  misstatement 
of  earnings  and  retained  earnings  after 
the  reorganization.^  Chapter  7  A  of  ARB 
43  states,  in  part,  "*  *  *  in  general, 
assets  should  be  carried  forward  as  of 
the  date  of  the  readjustment  at  fair  and 


^  Section  210  (ASR  25)  indicates  the  following 
conditions  under  which  a  quasi-reorganization  can 
be  effected  without  the  creation  of  a  new  corporate 
entity  and  without  the  intervention  of  forinal  court 
proceedings: 

1.  Earned  surplus,  as  of  the  date  selected,  is 
exhausted: 

2.  Upon  consummation  of  the  quasi- 
reorganization,  no  deficit  exists  in  any  surplus 
account: 

3.  The  entire  procedure  is  made  known  to  all 
persons  entitled  to  vote  on  matters  of  general 
corporate  policy  and  the  appropriate  consents  to  the 
particular  transactions  are  obtained  in  advance  in 
accordance  with  the  applicable  laws  and  charter 
provisions; 

4.  The  procedure  accomplishes,  with  respect  to 
the  accounts,  substantially  what  might  be 
accomplished  in  a  reorganization  by  legal 
proceedings — namely,  the  restatement  of  assets  in 
terms  of  present  considerations  as  well  as 
appropriate  modifications  of  capital  and  capital 
surplus,  in  order  to  obviate,  so  far  as  possible,  the 
necessity  of  future  reorganization  of  like  nature. 

*  In  addition,  ARB  43,  Chapter  7A,  outlines 
procedures  that  must  be  followed  in  connection 
with  and  after  a  quasi-reorganization. 

'  Opinion  20  provides  accounting  principles  to  be 
followed  when  adopting  accounting  changes.  In 
addition,  many  newly-issued  accounting 
pronouncements  provide  specific  guidance  to  be 
followed  when  adopting  the  accounting  specified  in 
such  pronouncements. 

^  Certain  newly-issued  accounting  standards  do 
not  require  adoption  until  some  future  date.  The 
staff  believes,  however,  that  if  the  registrant  intends 
or  is  required  to  adopt  those  standards  within  12 
months  following  the  quasi-reorganiza&on,  the 
registrant  should  adopt  those  standards  prior  to  or 
as  an  integral  part  of  the  quasi-reorganization. 
Further,  registrants  should  consider  early  adoption 
of  standards  with  effective  dates  more  than  12 
months  subsequent  to  a  quasi-reorganization. 
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not  unduly  conservative  amounts, 
determined  with  due  regard  for  the 
accounting  to  be  employed  by  the 
Company  thereafter."  (emphasis  added) 

In  addition,  the  staff  believes  that 
adopting  a  discretionary  change  in 
accounting  principle  that  will  be 
reflected  in  the  financial  statements 
within  12  months  following  the 
consummation  of  a  quasi-reorganization 
leads  to  a  presumption  that  the 
accounting  change  was  contemplated  at 
the  time  of  the  quasi-reorganization.^ 

Question  3:  In  coimection  with  a 
quasi-reorganization,  may  there  be  a 
write-up  of  net  assets? 

Interpretive  Response:  No.  The  staff 
believes  that  increases  in  the  recorded 
values  of  specific  assets  (or  reductions 
in  liabilities)  to  fair  value  are 
appropriate  providing  such  adjustments 
are  factually  supportable,  however,  the 
amount  of  such  increases  are  limited  to 
offsetting  adjustments  to  reflect 
decreases  in  other  assets  (or  increases  in 
liabilities)  to  reflect  their  new  fair  value. 
In  other  words,  a  quasi-reorganization 
should  not  result  in  a  write-up  of  net 
assets  of  the  registrant. 

Question  4:  The  interpretive  response 
to  question  1  indicates  that  the  staff 
believes  that  a  deficit  reclassification  of 
any  nature  is  considered  to  be  a  quasi- 
reorganization,  and  accordingly,  must 
satisfy  all  the  conditions  of  Section 
210.^  Assume  a  company  has  satisfied 
all  the  requisite  conditions  of  Section 
210,  and  has  eliminated  a  deficit  in 
retained  earnings  by  a  concurrent 
jreduction  in  paid-in  capitalfbut  did  not 
need  to  restate  assets  and  liabilities  by 
a  charge  to  capital  because  assets  and 
liabilities  were  already  stated  at  fair 
values.  How  should  the  company  reflect 
the  tax  benefits  of  operating  loss  or  tax 
credit  carryforwards  for  financial 
reporting  purposes  that  existed  as  of  the 
date  of  the  quasi-reorganization  when 
such  tax  benefits  are  subsequently 
recognized  for  financial  reporting 
purposes? 

Interpretive  Response:  The  staff 
believes  Statement  109  requires  that  any 
subsequently  recognized  tax  benefits  of 
operating  loss  or  tax  credit 
carryforwards  that  existed  as  of  the  date 
of  a  quasi-reorganization  be  reported  as 
a  direct  addition  to  paid-in  capital.  The 
staff  believes  that  this  position  is 
consistent  with  t|ie  "new  company"  or 
"fresh-start"  concept  embodied  in 


'Certain  accounting  changes  require  restatement 
of  prior  financial  statements.  The  staff  believes  that 
if  9  quasi-reorganization  had  been  recorded  in  a 
reitated  period,  the  effects  of  the  accounting  change 
on  quasi-reorganization  adjustments  should  also  be 
restated  to  properly  reflect  the  quasi-reorganization 
in  the  restated- financial  statements. 

•  See  footnote  3. 


Section  210,^  and  in  existing  accounting 
literature  regarding  quasi- 
reorganizations,  and  with  the  FASH 
staffs  justification  for  such  a  position 
when  they  stated  that  a  "new  enterprise 
would  not  have  tax  benefits  attributable 
to  operating  losses  or  tax  credits  that 
arose  prior  to  its  organization  date.'" 

The  FASH  recognized  that  a  practice 
existed  of  recording  deficit  elimination 
type  quasi-reorganizations  without 
evaluating  the  concurrent  need  to 
restate  assets  and  liabilities  to  fair 
values,  and  provided  guidance  on 
accounting  for  the  tax  benefits  of 
carryforward  items  subsequent  to  such 
an  event.  *'  This  practice  and  accounting 
is  not  permitted  by  Section  210,  and 
accordingly,  is  not  appropriate  for 
registrants.  The  staff  believes  that  all 
registrants  that  comply  with  the 
requirements  o^Section  210  in  effecting 
a  quasi-reorganization  should  apply  the 
accounting  required  by  the  first 
sentence  of  paragraph  39  of  Statement 
109  for  the  tax  benefits  of  tax 


'Section  210  (ASR  25)  discusses  the  "conditions 
under  which  a  quasi-reorganization  has  come  to  be 
applied  in  accounting  to  the  corporate  procedures 
in  the  course  of  which  a  company,  without  creation 
of  new  corporate  entity  and  without  intervention  of 
formal  court  proceedings,  is  enabled  to  eliminate  a 
deficit  whether  resulting  from  operations  or 
recognition  of  other  losses  or  both  and  to  establish 
a  new  earned  surplus  account  for  the  accumulation 
of  earnings  subsequent  to  the  date  selected  as  the 
effective  date  of  the  quasi-reorganization."  It  further 
indicates  that  "it  is  implicit  in  a  procedure  of  this 
kind  that  it  is  not  to  be  employed  recurrently,  but 
only  under  circumstances  which  would  jusHiy  an 
actual  reorganization  or  formation  of  a  new 
corporation,  particularly  if  the  sole  purpose  of  the 
quasi-reorganization  is  the  elimination  of  a  deficit 
in  earned  surplus  resulting  from  operating  losses." 
(emphasis  added) 

'"FASB  Special  Report:  A  Guide  to 
Implementation  of  Statement  109  on  Accounting  for 
Income  Taxes;  Questions  and  Answers  answer  9 
states  in  part;  "ARB  43,  Chapter  7,  'Capital 
Accounts,'  states  that  hfter  a  quasi-reorganization, 
the  enterprise's  accounting  should  be  substantially 
similar  to  that  appropriate  for  a  new  enterprise.  As 
such,  any  subcequently  recognized  tax  benefit  of  an 
operating  loss  or  tax  credit  carryforward  that 
existed  at  the  date  of  a  quasi-reorganization  should 
not  be  included  in  the  determination  of  income  of 
the  "new"  enterprise,  regardless  of  whether  losses 
that  gave  rise  to  an  operating  loss  carryforward  were 
charged  to  income  prior  to  the  quasi-reorganization 
or  directly  to  contributed  capital  as  part  of  the 
quasi-reorganization.  A  new  enterprise  would  not 
have  tax  benefits  attributable  to  operating  losses  or 
tax  credits  that  arose  prior  to  its  organization  date." 

1'  Statement  109,  paragraph  39,  states,  in  part: 
"The  only  exception  is  for  enterprises  that  have 
previously  both  adopted  Statement  96  and  effected 
a  quasi  reorganization  that  involves  only  the 
elimination  of  a  deficit  in  retained  earnings  by  a 
concurrent  reduction  in  contributed  capital  prior  to 
adopting  this  Statement.  For  those  enterprises, 
subsequent  recognition  of  the  tax  benefit  of  prior 
deductible  temporary  differences  and  carryforwards 
is  included  in  income  and  reported  as  required  by 
paragraph  37  *  *  *  and  then  reclassified  from 
retained  earnings  to  contributed  capital."  Also,  see 
Footnote  10. 


carryforward  items. '^  Therefore,  even 
though  the  only  effect  of  a  quasi- 
reorganization  is  the  elimination  of  a 
deficit  in  retained  earnings  because 
assets  and  liabilities  are  already  stated 
at  fair  values  and  the  revaluation  of 
assets  and  liabilities  is  unnecessary  (or 
a  write-up  of  net  assets  is  prohibited  as 
indicated  in  the  interpretive  response  to 
question  3  above),  subsequently 
recognized  tax  benefits  of  operating  loss 
or  tax  credit  carryforward  items  should 
be  recorded  as  a  direct  addition  to  paid- 
in  capital. 

Question  5;  If  a  company  had 
previously  recorded  a  quasi- 
reorganization  that  only  resulted  in  the 
elimination  of  a  deficit  in  retained 
earnings,  may  the  company  reverse  such 
entry  and  "undo"  its  quasi- 
reorganization? 

Interpretive  Response:  No,  The  staff 
believes  Opinion  20  would  preclude 
such  a  change  in  accounting.  It  states:  "a 
method  of  accounting  that  was 
previously  adopted  for  a  type  of 
transaction  or  event  which  is  being 
terminated  or  which  was  a  single, 
nonrecurring  event  in  the  past  should 
not  be  changed."  (emphasis  added) '^ 

T.  Accounting  for  Expenses  or  Liabilities 
Paid  by  Principal  Stockholderfs) 

Facts:  Company  X  was  a  defendant  in 
litigation  for  which  the  company  had 
not  recorded  a  liability  in  accordance 
with  Statement  5.  A  principal 
stockholder  of  the  company  transfers  a 
portion  of  his  shares  to  the  plaintiff  to 
settle  such  litigation.  If  the  company 
had  settled  the  litigation  directly,  the 
company  would  have  recorded  the 
settlement  as  an  expense. 

Question:  Must  the  settlement  be 
reflected  as  an  expense  in  the 
company's  financial  statements,  and  if 
so,  how? 

Interpretive  Response:  Yes.  The  value 
of  the  shares  transferred  should  be 
reflected  as  an  expense  in  the 
company's  financial  statements  with  a 
corresponding  credit  to  contributed 
(paid-in)  capital. 

The  staff  oelieves  that  such  a 
transaction  is  similar  to  those  described 
in  AICPA  Interpretation  1  to  Opinion  25 
in  which  a  principal  stockholder' 


'^The  first  sentence  of  paragraph  39  of  Statement 
109  states:  "[tjhe  tax  benefit  of  deductible 
temporary  differences  and  carryforwards  as  of  the 
date  of  a  quasi  reorganization  as  defined  and 
contemplated  in  ARB  43,  Chapter  7,  ordinarily  are 
reported  as  a  direct  addition  to  contributed  capital 
if  the  tax  benefits  are  recognized  in  subsequent 
years." 

"Opinion  20,  paragraph  16. 

'  Statement  57,  paragraph  24e',  defines  principal 
owners  as  "owners  of  record  or  known  beneficial 
owners  of  more  than  10  percent  of  the  voting 
interests  of  the  enterprise."  , 
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establishes  or  finances  a  stock  option, 
purchase  or  award  plan  for  one  or  more 
employees  of  the  company. 
Interpretation  1  states  that  "if  a 
principal  stockholder's  intention  is  to 
enhance  or  maintain  the  value  of  his 
investment  by  entering  into  such  an 
arrangement,  the  corporation  is 
implicitly  benefiting  from  the  plan  by 
retention  of,  and  possibly  improved 
performance  by.  the  employee.  In  this 
case,  the  benefits  to  a  principal 
stockholder  and  to  the  corporation  are 
generally  impossible  to  separate. 
Similarly,  it  is  virtually  impossible  to 
separate  a  principal  stockholder's 
personal  satisfaction  from  the  benefit  to 
the  corporation."  As  a  result. 
Interpretation  1  requires  the  company  to 
account  for  such  a  transaction  as  if  it 
were  a  compensatory  plan  adopted  by 
the  company,  with  an  offsetting 
contribution  to  capital,  unless:  (1)  The 
stockholder's  relationship  to  the 
employee  would  normally  result  in 
generosity,  (2)  the  stockholder  has  an 
obligation  to  the  employee  which  is 
unrelated  to  employment,  or  (3)  the 
company  clearly  does  not  benefit  from 
the  transaction. 

The  staff  believes  that  the  problem  of 
separating  the  benefit  to  the  principal 
stockholder  from  the  benefit  to  the 
company  cited  in  Interpretation  1  is  not 
limited  to  transactions  involving  stock 
compensation.  Therefore,  similar 
accounting  is  required  in  this  and  other^ 
transactions  where  a  principal 
stockholder  pays  an  expense  for  the 
company,  unless  the  stockholder's 
action  is  caused  by  a  relationship  or 
obligation  completely  unrelated  to  his 
position  as  a  stockholder  or  such  action 
clearly  does  not  benefit  the  company. 

Some  registrants  and  their 
accoimtants  have  taken  the  position  that 
since  Statement  57  applies  to  these 
transactions  and  requires  only  the 
disclosure  of  material  related  party 
transactions,  the  staff  should  not  require 
the  accoimting  called  for  by 
Interpretation  1  for  transactions  other 
than  those  specifically  covered  by  it. 
The  staff  notes,  however,  that  Statement 
57  does  not  address  the  measurement  of 
related  party  transactions  and  that,  as  a 
result,  such  transactions  are  generally 
recorded  at  the  amounts  indicated  by 
their  terms.  ^  However,  the  staff  believes 


2  For  example.  SAB  Topic  l.B  indicates  that  the 
separate  financial  statements  of  a  subsidiary  should 
reflect  any  costs  of  its  operations  which  are 
incurred  by  the  parent  on  its  behalf.  Additionally, 
the  staff  notes  that  AICPA  Technical  Practice  Aids 
§  4160  also  indicates  that  the  payment  by  principal 
stockholders  of  a  company's  debt  should  be 
accounted  for  as  a  capital  contribution. 

'  However,  in  some  circumstances  it  is  necessary 
to  reflect,  either  in  the  historical  financial 


that  transactions  of  the  type  described 
above  differ  from  the  typical  related 
party  transactions. 

The  transactions  for  which  Statement 
57  requires  disclosure  generally  are 
those  in  which  a  company  receives 
goods  or  services  directly  from,  or 
provides  goods  or  services  directly  to,  a 
related  party,  and  the  form  and  terms  of 
such  transactions  may  be  structured  to 
produce  either  a  direct  or  indirect 
benefit  to  the  related  party.  The 
participation  of  a  related  party  in  such 
a  transaction  negates  the  presumption 
that  transactions  reflected  in  the 
financial  statements  have  been 
consummated  at  arm's  length. 
Disclosure  is  therefore  required  to 
compensate  for  the  fact  that,  due  to  the 
related  party's  involvement,  the  terms  of 
the  transaction  may  produce  an 
accounting  measurement  for  which  a 
more  faithful  measurement  may  not  be 
determinable. 

However,  transactions  of  the  type 
discussed  in  the  facts  given  do  not  have 
such  problems  of  measurement  and 
appear  to  be  transacted  to  provide  a 
benefit  to  the  stockholder  through  the 
enhancement  or  medntenance  of  the 
value  of  the  stockholder's  investment. 
The  staff  believes  that  the  substance  of 
such  transactions  is  the  payment  of  an 
expense  of  the  company  through 
contributions  by  the  stockholder. 
Therefore,  the  staff  determined  that  it 
was  inappropriate  to  permit  accounting 
according  to  the  form  of  the  transaction. 

U.  Gain  Recognition  on  the  Sale  of  A 
Business  or  Operating  Assets  to  A 
Highly  Leveraged  Entity 

Facts:  A  registrant  has  sold  a 
subsidiary,  division  or  operating  assets 
to  a  newly  formed,  thinly  capitalized, 
highly  leveraged  entity  (NISVCO)  for 
cash  or  a  combination  of  cash  and 
securities,  which  may  include 
subordinated  debt,  preferred  stock, 
warrants,  options  or  other  instruments 
issued  by  I^IEWCO.  In  some  of  these 
transactions,  registrants  may  guarantee 
debt  or  enter  into  other  agreements 
(sometimes  referred  to  as  make-well 
agreements)  that  may  require  the 
registrant  to  infuse  cash  into  NEWCO 
under  certain  circumstances.  Securities 
received  in  the  transaction  are  not 
actively  traded  and  are  subordinate  to 


statements  or  a  pro  forma  presentation  (depending 
on  the  circumstances],  related  party  transactions  at 
amounts  other  than  those  indicated  by  their  terms. 
Two  such  circumstances  are  addressed  in  Staff 
Accounting  Bulletin  Topic  l.B.l,  Questions  3  and 
4.  Another  example  is  where  the  terms  of  a  material 
contract  with  a  related  party  are  expected  to  change 
upon  the  completion  of  an  offering  [i.e..  the 
principal  shareholder  requires  payment  for  services 
which  had  previously  been  contributed  by  the 
shareholder  to  the  company) 


substantially  all  of  NEWCO's  other  debt. 
The  value  of  the  consideration  received 
appears  to  exceed  the  cost  basis  of  the 
net  assets  sold. 

Question  1 :  Assuming  the  transaction 
may  be  properly  accounted  for  as  a 
divestiture,'  does  the  staff  believe  it  is 
appropriate  for  the  registrant  to 
recognize  a  gain? 

Interpretive  Response:  The  staff 
believes  there  often  exist  significant 
uncertainties  about  the  seller's  ability  to 
realize  non-cash  proceeds  received  in 
transactions  in  which  the  purchaser  is  a 
thinly  capitalized,  highly  leveraged 
entity,  particularly  when  its  assets 
consist  principally  of  those  purchased 
from  the  seller.  The  staff  believes  that 
such  uncertainties  raise  doubt  as  to 
whether  immediate  gain  recognition  is 
appropriate.  Factors  that  may  lead  the 
staff  to  question  gain  recognition  in 
such  transactions  include: 

1.  Situations  in  which  the  assets  or 
operations  sold  have  historically  not 
produced  cash  flows  from  operations  ^ 
that  will  be  sufficient  to  fund  future 
debt  service  and  full  dividend 
requirements  on  a  current  basis. ^  Often 
the  servicing  of  debt  and  preferred 
dividend  requirements  is  dependent 
upon  future  events  that  cannot  be 
assured,  such  as  sales  of  assets  or 
improvements  in  earnings. 

2.  The  lack  of  any  substantial  amount 
of  equity  capital  in  NEWCO  other  than 
that  provided  by  the  registrant;  and/or 

3.  The  existence  of  contingent 
liabilities  of  the  registrant,  such  as  debt 
guarantees  or  agreements  that  require      • 


'  Transactions  such  as  these  require  careful 
evaluation  to  determine  whether,  in  substance,  a 
divestiture  has  occurred.  SAB  Topic  5.E  provides 
the  stafTs  views  on  circumstances  that  may  exist 
that  would  lead  the  staff  to  conclude  that  the  risks 
of  the  business  have  not  been  transferred  to  the  new 
owners  and  that  a  divestiture  has  not  occurred. 
Topic  5.E  indicates  that  factors  to  consider  in 
determining  whether  a  transaction  should  be 
accounted  for  as  a  divestiture  include: 

•  Continuing  involvement  by  the  seller  in  the 
business: 

•  Absence  of  a  significant  financial  investment  in 
the  business  by  the  buyer; 

•  Repayment  of  debt,  which  constitutes  the 
principal  consideration  in  the  transaction,  is 
dependent  on  future  successful  operations:  or 

•  The  continued  necessity  for  debt  or  contract 
performance  guarantees  on  behalf  of  the  business  by 
the  seller. 

Further,  the  seller  should  consider  whether  it  is 
required  to  consolidate  the  entity  by  way  of  its 
variable  interests  held  in  the  NEWCO  pursuant  to 
the  provisions  of  FASB  Interpretation  46. 

2  As  defined  in  paragraphs  21-24  of  Statement  95. 

'  The  ability  of  NEWCO  to  hind  the  debt  service 
and  the  dividend  requirement(s)  should  be 
evaluated  on  a  full  accrual  basis — i.e.,  irrespective 
of  the  purchaser's  ability  to  satisfy  those 
requirements  through  deferral  (contractually  or 
otherwise)  of  any  required  cash  payments  or  the 
issuance  of  additional  securities  to  satisfy  such 
requirements. 
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the  registrant  to  infuse  cash  into 
NEWCO  imder  certain  circumstances. 

The  staff  also  believes  that  even 
where  the  registrant  receives  solely  cash 
proceeds,  the  recognition  of  any  gain 
would  be  impacted  by  the  existence  of 
any  guarantees  or  other  agreements  that 
may  require  the  registrant  to  infuse  cash 
into  NEWCO,  particularly  when  the  first 
two  factors  listed  above  exist. 

Question  2:  If  immediate  recognition 
of  all  or  a  portion  of  the  apparent  gain 
isinot  appropriate  due  to  the  existence 
of  facts  and  circumstances  similar  to  the 
above,  at  what  future  date  should  the 
gain  be  recognized  and  how  should  the 
deferred  gain  be  disclosed  in  the 
financial  statements? 

Interpretive  Response:  Generally,  the 
•staff  believes  that  the  deferred  gain'' 
should  not  be  recognized  imtil  such 
time  as  cash  flows  from  operating 
activities  are  sufficient  to  fund  debt 
service  and  dividend  requirements  (on  a 
full  accrual  basis)^  or  the  registrant's 
investment  in  NEWCO  has  been  or 
could  be  readily  converted  to  cash  [e.g., 
active  trading  market  develops  in 
NEWCO  securities  and  the  registrant  is 
not  restricted  from  selling  such 
securities,  the  registrant  sells  the 
securities  received  on  a  nonrecourse 
basis,  etc.)  and  the  registrant  has  no 
further  obligations  under  any  debt 
guarantees  or  other  agreements  that 
would  require  it  to  make  additional 
investments  in  NEWCO. 

The  staff  believes  that  the  amount  of 
any  deferred  gain  (including  deferral  of 
interest  or  dividend  income  on 
securities  received)  should  be  disclosed 
on  the  face  of  the  balance  sheet  as  a 
deduction  from  the  related  asset  account 
[i.e.,  investment  in  NEWCO).  The^ 
footnotes  to  the  financial  statements 
should  include  a  complete  description 
of  the  transaction,  including  the 
existence  of  any  commitments  and 
contingencies,  the  terms  of  the 
securities  received,  and  the  accounting 
treatment  of  amounts  due  thereon. 

V,  Certain  Transfers  of  Nonpeifonning 
A^Bsets 

Facts:  A  financial  institution  desires 
tc  reduce  its  nonaccrual  or  reduced  rate 
Iqans  and  other  noneaming  assets, 
including  foreclosed  real  estate 
(collectively,  "nonperforming  assets"). 
Some  or  all  of  such  nonperforming 
assets  are  transferred  to  a  newly-formed 


!*  In  situations  in  which  the  gain  is  deferred 
following  the  guidance  in  this  SAB,  the  staff 
believes  that  the  seller  genei61ly  should  not 
recognize  any  income  from  the  securities  received 
in  such  transactions  (including  accretion  of 
securities  to  their  face  or  redemption  value)  imtil 
reelization  is  more  fully  assured. 

'See  note  4. 


entity  (the  "new  entity").  The  financial 
institution,  as  consideration  for 
transferring  the  nonperforming  assets, 
may  receive  (a)  the  cash  proceeds  of 
debt  issued  by  the  new  entity  to  third 
parties,  (b)  a  note  or  other  redeemable 
instrument  issued  by  the  new  entity,  or 
(c)  a  combination  of  (a)  and  (b).  The 
residual  equity  interests  in  the  new 
entity,  which  carry  voting  rights, 
initially  owned  by  the  financial 
institution,  are  transferred  to  outsiders 
(for  example,  via  distribution  to  the 
financial  institution's  shareholders  or 
sale  or  contribution  to  an  unrelated 
third  party). 

The  financial  institution  typically  will 
manage  the  assets  for  a  fee,  providing 
necessary  services  to  liquidate  the 
assets,  but  otherwise  does  not  have  the 
right  to  appoint  directors  or  legally 
control  the  operations  of  the  new  entity. 

Statement  140  provides  guidance  for 
determining  when  a  transfer  of  financial 
assets  can  be  recognized  as  a  sale.  The 
interpretive  guidance  provided  in 
response  to  Questions  1  and  2  of  this 
SAB  does  not  apply  to  transfers  of 
financial  assets  falling  within  the  scope 
of  Statement  140.  Because  Statement 
140  does  not  apply  to  distributions  of 
financial  assets  to  shareholders  or  a 
contribution  of  such  assets  to  unrelated 
third  parties,  the  interpretive  guidance 
provided  in  response  to  Questions  1  and 
2  of  this  SAB  would  apply  to  such 
conveyances. 

Furmer,  registrants  should  consider 
the  guidance  contained  in  FASB 
Interpretation  46  in  determining 
whether  it  should  consolidate  the 
new^ly-fonned  entity. 

Question  1 :  What  factors  should  be 
considered  in  determining  whether  such 
transfer  of  nonperforming  assets  can  be 
accoimted  for  as  a  disposition  by  the 
financial  institution? 

Interpretive  Response:  The  staff 
believes  that  determining  whether 
nonperforming  assets  have  been 
disposed  of  in  substance  requires  an 
assessment  as  to  whether  the  risks  and 
rewards  of  ownership  have  been 
transferred.  SAB  Topic  5.E '  discusses 
some  factors  that  the  staff  believes 
should  be  considered  in  determining 
whether  the  risks  of  a  business  have 
been  transferred.  Consistent  with  the 
factors  discussed  in  SAB  Topic  5.E,  the 
staff  believes  that  the  transfer  described 
should  not  be  accounted  for  as  a  sale  or 
disposition  if  (a)  the  transfer  of 
nonperforming  assets  to  the  new  entity 
provides  for  recourse  by  the  new  entity 


to  the  transferor  financial  institution,  (b) 
the  financial  institution  directly  or 
indirectly  guarantees  debt  of  the  new 
entity  in  whole  or  in  part,  (c)  the 
financial  institution  retains  a 
participation  in  the  rewards  of 
owmership  of  the  transferred  assets,  for 
example  through  a  higher  than  normal 
incentive  or  other  management  fee 
arrangement,^  or  (d)  the  fair  value  of  any 
material  non-cash  consideration 
received  by  the  financial  institution  (for 
example,  a  note  or  other  redeemable 
instrument)  cannot  be  reasonably 
estimated.  Additionally,  the  staff 
believes  that  the  accounting  for  the 
transfer  as  a  sale  or  disposition 
generally  is  not  appropriate  where  the 
financial  institution  retains  rewards  of 
ovvmership  through  the  holding  of 
significant  residual  equity  interests  or' 
where  third  party  holders  of  such 
interests  do  not  have  a  significant 
amount  of  capital  at  risk. 

Where  accounting  for  the  transfer  as 
a  sale  or  disposition  is  not  appropriate, 
the  nonperforming  assets  should  remain 
on  the  financial  institution's  balance 
sheet  and  should  continue  to  be 
disclosed  as  nonaccrual,  past  due, 
restructured  or  foreclosed,  as 
appropriate,  and  the  debt  of  the  new 
entity  should  be  recorded  by  the 
financial  institution. 

Question  2:  If  the  transaction  is 
accounted  for  as  a  sale  to  an 
imconsolidated  party,  at  what  value 
should  the  transfer  be  recorded  by  the 
financial  institution? 

Interpretive  Response:  The  staff 
believes  that  the  transfer  should  be 
recorded  by  the  financial  institution  at 
the  fair  value  of  assets  transferred  (or,  if 
more  clearly  evident,  the  fair  value  of 
assets  received)  and  a  loss  recognized  by 
the  financial  institution  for  any  excess 
of  the  net  carrying  value^  over  the  fair 
value.'*  Fair  value  is  the  amount  that 


'  SAB  Topic  5.E  addresses  the  accounting  for  the 
transfer  of  certain  operations  whereby  there  is  a 
continuing  involvement  by  the  seller  or  other 
evidence  that  incidents  of  ownership  remain  with 
the  seller. 


^  The  staff  recognizes  that  the  determination  of 
whether  the  financial  institution  retains  a 
participation  in  the  rewards  of  ownership  will 
require  an  analysis  of  the  facts  and  circumstances 
of  each  individual  transaction.  Generally,  the  staff 
believes  that,  in  order  to  conclude  that  the  financial 
institution'has  disposed  of  the  assets  in  substance, 
the  management  fee  arrangement  should  not  enable 
the  financial  institution  to  participate  to  any 
significant  extent  in  the  potential  increases  in  cash 
flows  or  value  of  the  assets,  and  the  terms  of  the 
arrangement,  including  provisions  for 
discontinuance  of  services,  must  be  substantially 
similar  to  management  arrangements  with  third 
parties. 

^  The  carrying  value  should  be  reduced  by  any 
allocable  allowance  for  credit  losses  or  other 
valuation  allowances.  The  staff  believes  that  the 
loss  recognized  for  the  excess  of  the  net  carrying 
value  over  the  fair  value  should  be  considered  a 
credit  loss  and  this  should  not  be  included  by  the 
financial  institution  as  loss  on  disposition. 

*  The  staff  notes  that  the  EITF  reached  a 
consensus  at  its  November  17, 1988  meeting  on 

Continued 
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would  be  realizable  in  an  outright  sale 
to  an  unrelated  third  party  for  cash.^ 
The  same  concepts  should  be  applied  in 
determining  fair  value  of  the  transferred 
assets,  i.e.,  if  an  active  market  exists  for 
the  assets  transferred,  then  fair  value  is 
equal  to  the  market  value.  If  no  active 
market  exists,  but  one  exists  for  similar 
assets,  the  selling  prices  in  that  market 
may  be  helpful  in  estimating  the  fair 
value.  If  no  such  market  price  is 
available,  a  forecast  of  expected  cash 
flows,  discounted  at  a  rate 
commensurate  with  the  risks  involved, 
may  be  used  to  aid  in  estimating  the  fair 
value.  In  situations  where  discounted 
cash  flows  are  used  to  estimate  fair 
value  of  nonperforming  assets,  the  staff 
would  expect  that  the  interest  rate  used 
in  such  computations  will  be 
substantially  higher  than  the  cost  of 
funds  of  the  financial  institution  and 
appropriately  reflect  the  risk  of  holding 
these  nonperforming  assets.  Therefore, 
the  fair  value  determined  in  such  a  way 
will  be  lower  than  the  amount  at  which 
the  assets  would  have  been  carried  by 
the  financial  institution  had  the  transfer 
not  occurred,  unless  the  financial 
institution  had  been  required  under 
GAAP  to  carry  such  assets  at  market 
value  or  the  lower  of  cost  or  market 
value. 

Question  3:  Where  the  transaction 
may  appropriately  be  accounted  for  as  a 
sale  to  an  unconsolidated  party  and  the 
financial  institution  receives  a  note 
receivable  or  other  redeemable 
instrument  from  the  new  entity,  how 
should  such  asset  be  disclosed  pursuant 
to  Item  III  C,  "Risk  Elements,"  of 
Industry  Guide  3?  What  factors  should 
be  considered  related  to  the  subsequent 
accounting  for  such  instruments 
received? 

Interpretive  Response:  The  staff 
believes  that  the  financial  institution 
may  exclude  the  note  receivable  or  other 
asset  fi'om  its  Risk  Elements  disclosures 
under  Guide  3  provided  that:  (a)  the 
receivable  itself  does  not  constitute  a 
nonaccrual,  past  due,  restructured,  or 
potential  problem  loan  that  would 
require  disclosure  under  Guide  3,  and 
(b)  the  underlying  collateral  is  described 
in  sufficient  detail  to  enable  investors  to 
understand  the  nature  of  the  note 
receivable  or  other  asset,  if  material, 
including  the  extent  of  any  over- 
collateralization.  The  description  of  the 
collateral  normally  would  include 


material  information  similar  to  that 
which  would  be  provided  if  such  assets 
were  owned  by  the  financial  institution, 
including  pertinent  Risk  Element 
disclosures. 

The  staff  notes  that,  in  situations  in 
which  the  transaction  is  accounted  for 
as  a  sale  to  an  unconsolidated  party  and 
a  portion  of  the  consideration  received 
by  the  registrant  is  debt  or  another 
redeemable  instrument,  careful 
consideration  must  be  given  to  the 
appropriateness  of  recording  profits  on 
the  management  fee  arrangements  or 
interest  or  dividends  on  the  instrument 
received,  including  consideration  of 
whether  it  is  necessary  to  defer  such 
cunounts  or  to  treat  such  payments  on  a 
cost  recovery  basis.  Further,  if  the  new 
entity  incurs  losses  to  the  point  that  its 
permanent  equity  based  on  GAAP  is 
eliminated,  it  would  ordinarily  be 
necessary  for  the  financial  institution,  at 
a  minimiun,  to  record  further  operating 
losses  as  its  best  estimate  of  the  loss  in 
realizable  value  of  its  investment.** 

W.  Contingency  Disclosures  Regarding 
Property-Casualty  Insurance  Reserves 
for  Unpaid  Claim  Costs 

Facts:  A  property-casualty  insurance 
company  (tJie  "Company")  has 
established  reserves  in  accordance  with 
Statement  60  for  unpaid  claim  costs, 
including  estimates  of  costs  relating  to 
claims  incurred  but  not  reported 
("IBNR").'  The  reserve  estimate  for 
IBNR  claims  was  based  on  past  loss 
experience  and  current  trends  except 
that  the  estimate  has  been  adjusted  for 
recent  significant  unfavorable  claims 
experience  that  the  Company  considers 
to  be  nonrecurring  and  abnormal.  The 
Company  attributes  the  abnormal  claims 
experience  to  a  recent  acquisition  and 
accelerated  claims  processing;  however, 
actuarial  studies  have  been  inconclusive 
and  subject  to  varying  interpretations. 
Although  the  reserve  is  deemed 
adequate  to  cover  all  probable  claims, 
there  is  a  reasonable  possibility  that  the 
abnormal  claims  experience  could 
continue,  resulting  in  a  material 
understatement  of  claim  reserves. 

Statement  5  requires,  among  other 
things,  disclosure  of  loss  contingencies. ^ 


Issue  88-25  that  the  newly  created  "liquidating 
bank"  should  continue  to  report  its  assets  and 
liabilities  at  fair  values  at  the  date  of  the  Tinancial 
statements. 

*The  EITF  reached  a  consensus  on  issue  11  of 
Issue  01-02  that  an  enterprise  that  distributes  loans 
to  its  owners  should  report  such  distribution  at  fair 
value. 


^Typically,  the  financial  institution's  claim  on 
the  new  entity  is  subordinate  to  other  debt 
instruments  and  thus  the  financial  institution  will 
incur  any  losses  beyond  those  incurred  by  the 
permanent  equity  holders. 

'  Paragraph  18  of  Statement  60  prescribes  that 
"Itlhe  liability  for  unpaid  claims  shall  be  based  on 
the  estimated  ultimate  cost  of  settling  the  claims 
(including  the  effects  of  inflation  and  other  societal 
and  economic  factors],  using  past  experience 
adjusted  for  current  trends,  and  any  other  factors 
that  would  modify  past  experience."  [Footnote 
reference  omitted] 

-Paragraph  10  of  Statement  5  specified  that  "|i]f 
no  accrual  is  made  for  a  loss  contingency  because 


However,  paragraph  2  of  that  Statement 
notes  that  "[n]ot  all  uncertainties 
inherent  in  the  accounting  process  give 
rise  to  contingencies  as  that  term  is  used 
in  [Statement  5]." 

SOP-94-6  3  also  provides  disclosure 
guidance  regarding  certain  significant 
estimates. 

Question  1:  In  the  staffs  view,  do 
Statement  5  and  SOP  94-6  disclosure 
requirements  apply  to  property-casualty 
insurance  reserves  for  unpaid  claim 
costs?  If  so,  how? 

Interpretive  Response:  Yes.  The  staff 
believes  that  specific  uncertainties 
(conditions,  situations  and/or  sets  of 
circumstances)  not  considered  to  be 
normal  and  recurring  because  of  their 
significance  and/or  nature  can  result  in 
loss  contingencies ''  for  purposes  of 
applying  Statement  5  and  SOP  94-6 
disclosure  requirements.  General 
uncertainties,  such  as  the  amount  and 
timing  of  claims,  that  are  normal, 
recurring,  and  inherent  to  estimations  of 
property-casualty  insurance  reserves  are 
not  considered  subject  to  the  disclosure 
requirements  of  Statements  5.  Some 
specific  uncertainties  that  may  result  in 
■  loss  contingencies  pursuant  to 
Statement  5,  depending  on  significance 
and/or  nature,  include  insufficiently 
understood  trends  in  claims  activity; 
judgmental  adjustments  to  historical 
experience  for  purposes  of  estimating 
future  claim  costs  (other  than  for  normal 
recurring  general  uncertainties); 
significant  risks  to  an  individual  claim 
or  group  of  related  claims;  or 
catastrophe  losses.  The  requirements  of 
SOP  94-6  apply  when  "[i)t  is  at  least 
reasonably  possible  that  the  estimate  of 


one  or  both  of  the  conditions  in  paragraph  8  are  not 
met,  oc  if  an  exposure  to  loss  exists  in  excess  of  the 
amount  accrued  pursuant  to  the  provisions  of 
paragraph  8.  disclosure  of  the  contingency  shall  be 
made  when  there  is  at  least  a  reasonable  possibility 
that  a  loss  or  an  additional  loss  may  have  been 
incurred.  The  disclosure  shall  indicate  the  nature 
of  the  contingency  and  shall  give  an  estimate  of  the 
possible  loss  or  range  of  loss  or  slate  that  such  an 
estimate  cannot  be  made."  (Footnote  reference 
omitted  and  emphasis  added.] 

'  SOP  94-6  provides  that  disclosures  regarding 
certain  significant  estimates  should  be  made  when 
the  following  criteria  are  met.  The  SOP  provides 
that: 

The  disclosure  should  indicate  the  nature  of  the 
uncertainty  and  include  an  indication  that  it  is  at 
least  reasonably  possible  that  a  change  in  the 
estimate  will  occur  in  the  near  term.  If  the  estimate 
involves  a  loss  contingency  covered  by  (Statement!. 
5,  the  disclosure  also  should  include  an  estimate  of 
the  possible  loss  or  range  of  loss,  or  state  that  such 
an  estimate  cannot  be  made.  Disclosure  of  the 
factors  that  cause  the  estimate  to  be  sensitive  to 
change  is  encouraged  but  not  required,  (footnote 
references  omitted] 

SOP  94-6  requires  disclosures  regarding  current 
vulnerability  due  to  certain  concentrations  which 
my  be  applicable  as  well. 

'  The  loss  contingency  referred  to  in  this 
document  is  the  potential  for  a  material 
understatement  of  reserves  for  unpaid  claims. 
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the  effect  on  the  financial  statements  of 
a  condition,  situation,  or  set  of 
circumstances  that  existed  at  the  date  of 
the  financial  statements  will  change  in 
the  near  term  due  to  one  or  more  future 
confirming  events  *  *  *  [and]  the  effect 
of  the  change  would  be  material  to  the 
financial  statements.  " 

Question  2:  Do  the  facts  presented 
ibove  describe  an  uncertainty  that 
requires  disclosiu-es  imder  Statement  5 
and  SOP  94-6? 

1  Interpretive  Response:  Yes.  The  staff 
believes  the  judgmental  adjustments  to 
historical  experience  for  insufficiently 
understood  claims  activity  noted  above 
results  in  a  loss  contingency  within  the 
scope  of  Statement  5  and  SOP  94-6. 
Based  on  the  facts  presented  above,  at 
a  minimimi  the  Company's  financial 
statements  should  disclose  that  for 
purposes  of  estimating  IBNR  claim 
ijeserves,  past  experience  was  adjusted 
ioT  what  management  believes  to  be 
abnormal  claims  experience  related  to 
the  recent  acquisition  of  Company  A 
and  accelerated  claims  processing.  It 
should  also  be  disclosed  that  there  is  a 
reasonable  possibility  that  the  claims 
experience  could  be  the  indication  of  an 
unfavorable  trend  which  would  require 
additional  IBNR  claim  reserves  in  the 
approximate  range  of  $XX-$XX  million 
(alternatively,  if  Company  management 
is  unable  to  estimate  the  possible  loss  or 
range  of  loss,  a  statement  to  that  effect 

tould  be  disclosed). 
Additionally,  the  staff  also  expects 
oompanies  to  disclose  the  nature  of  the 
Ipss  contingency  and  the  potential 
iinpact  on  trends  in  their  loss  reserve 
development  discussions  provided 
pursuant  to  Property-Casualty  Industry 
Guides  4  and  6.  Consideration  should 
also  be  given  to  the  need  to  provide 
disclosure  in  MD&A. 

Question  3:  Does  the  staff  have  an 
example  in  which  specific  imcertainties 
involving  an  individual  claim  or  group 
o(f  related  claims  result  in  a  loss 
clontingency  the  staff  believes  requires 
disclosure? 

j  Interpretive  Response:  Yes.  A 
property-casualty  insurance  company 
(the  "Company")  underwrites  product 
liability  insurance  for  an  insured 
manufacturer  which  has  produced  and 
sold  millions  of  units  of  a  particular 
product  which  has  been  used  effectively 
and  without  problems  for  many  years. 
Users  of  the  product  have  recently 
begun  to  report  serious  health  problems 
that  they  attribute  to  long  term  use  of 
the  product  and  have  asserted  claims 
under  the  insurance  policy 
underwritten  and  retained  by  the 
Qompany.  To  date,  the  number  of  users 
reporting  such  problems  is  relatively 
small,  and  there  is  presently  no 


conclusive  evidence  that  demonstrates  a 
causal  link  between  long  term  use  of  the 
product  and  the  health  problems 
experienced  by  the  claimants.  However, 
the  evidence  generated  to  date  indicates 
that  there  is  at  least  a  reasonable 
possibility  that  the  product  is 
responsible  for  the  problems  and  the 
assertion  of  additional  claims  is 
considered  probable,  and  therefore  the 
potential  exposiu*  of  the  Company  is 
material.  While  an  accrual  may  not  be 
warranted  since  the  loss  exposure  may 
not  be  both  probable  and  estimable,  in 
view  of  the  reasonable  possibility  of 
material  future  claim  payments,  the  staff 
believes  that  disclosiu'es  made  in 
accordance  with  Statement  5  and  SOP 
94-6  would  be  required  under  these 
circumstances. 

The  disclosure  concepts  expressed  in 
this  example  woald  also  apply  to  an 
individual  claim  or  group  of  claims  that 
are  related  to  a  single  catastrophic  event 
or  multiple  events  having  a  similar 
effect. 

X.  Deleted  by  SAB  1 03 

Y.  Accounting  and  Disclosures  Relating 
to  Loss  Contingencies 

Facts:  A  registrant  believes  it  may  be 
obligated  to  pay  material  amounts  as  a 
result  of  product  or  environmental 
remediation  liability.  These  amounts 
may  relate  to,  for  example,  damages 
attributed  to  the  registrant's  products  or 
processes,  clean-up  of  hazardous 
wastes,  reclamation  costs,  fines,  and 
litigation  costs.  The  registrant  may  seek 
to  recover  a  portion  or  all  of  these 
amounts  by  filing  a  claim  against  an 
insurance  carrier  or  other  third  parties. 

Question  1 :  Assuming  that  the 
registrant's  estimate  of  an 
environmental  remediation  or  product 
liability  meets  the  conditions  set  forth 
in  paragraph  132  of  SOP  96-1  for 
recognition  on  a  discounted  basis,  what 
discount  rate  should  be  applied  and 
what,  if  any,  special  disclosures  are 
required  in  the  notes  to  the  financial 
statements? 

Interpretive  Response:  The  rate  used 
to  discount  the  cash  payments  should 
be  the  rate  that  will  produce  an  amount 
at  which  the  environmental  or  product 
liability  could  be  settled  in  an  arm's- 
length  transaction  with  a  third  party. 
SOP  96-1  further  states  that  the 
discount  rate  used  to  discoiuit  the  cash 
payments  should  not  exceed  the  interest 
rate  on  monetary  assets  that  are 
essentially  risk  free '  and  have 
maturities  comparable  to  that  of  the 
environmental  or  product  liability. 

If  the  liability  is  recognized  on  a 
discounted  basis  to  reflect  the  time 


■  As  described  in  Concepts  Statement  7. 


value  of  money,  the  notes  to  the 
financial  statements  should,  at  a 
minimum,  include  disclosures  of  the 
discoimt  rate  used,  the  expected 
aggregate  undiscounted  amount, 
expected  payments  for  each  of  the  five 
succeeding  years  and  the  aggregate 
amount  thereafter,  and  a  reconciliation 
of  the  expected  aggregate  undiscounted 
amount  to  amounts  recognized  in  the 
statements  of  financial  position. 
Material  changes  in  the  expected 
aggregate  amoimt  since  the  prior 
balance  sheet  date,  other  than  those 
resulting  from  pay-down  of  the 
obligation,  should  be  explained. 

Question  2:  What  financial  statement 
disclosures  should  be  furnished  with 
respect  to  recorded  and  unrecorded 
product  or  environmental  remediation 
liabilities? 

Interpretive  Response:  Paragraphs  9 
and  10  of  Statement  5  identify 
disclosures  regarding  loss  contingencies 
that  generally  are  furnished  in  notes  to 
financial  statements.  SOP  96-1 
identifies  disclosures  that  are  required 
and^ecommended  regarding  both 
recorded  and  unrecorded  environmental 
remediation  liabilities.  The  staff 
believes  that  product  and  environmental 
remediation  liabilities  typically  are  of 
such  significance  that  detailed 
disclosiu^s  regarding  the  judgments  and 
assumptions  underlying  the  recognition 
and  measurement  of  the  liabilities  are 
necessary  to  prevent  the  financial 
statements  &x»m  being  misleading  and  to 
inform  readers  fully  regarding  the  range 
of  reasonably  possible  outcomes  that 
could  have  a  material  ejfect  on  the 
registrant's  financial  condition,  results 
of  operations,  or  liquidity.  In  addition  to 
the  disclosures  required  by  Statement  5 
and  SOP  96-1,  examples  of  disclosures 
that  may  be  necessary  include: 

•  Circimistances  affecting  the 
reliability  and  precision  of  loss 
estimates. 

•  The  extent  to  which  unasserted 
claims  are  reflected  in  any  accrual  or 
may  affect  the  magnitude  of  the 
contingency. 

•  Uncertainties  y/iih  respect  to  joint 
and  several  liability  that  may  affect  the 
magnitude  of  the  contingency,  including 
disclosure  of  the  aggregate  expected  cost 
to  remediate  particular  sites  that  are 
individually  material  if  the  likelihood  of 
contribution  by  the  other  significant 
parties  has  not  been  established. 

•  Disclosure  of  the  natvire  and  terms 
of  cost-sharing  arrangements  with  other 
potentially  responsible  parties. 

•  The  extent  to  which  disclosed  but 
unrecognized  contingent  losses  are 
expected  to  be  recoverable  through 
insurance,  indemnification 
arrangements,  or  other  sources,  with 
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disclosiu-e  of  any  materied  limitations  of 
that  recovery. 

•  Uncertainties  regarding  the  legal 
sufficiency  of  insurance  claims  or 
solvency  of  insurance  carriers.^ 

•  The  time  frame  over  which  the 
accrued  or  presently  unrecognized 
amounts  may  be  paid  out. 

•  Material  components  of  the  accruals 
and  significant  assumptions  underlying 
estimates. 

Registrants  are  cautioned  that  a 
statement  that  the  contingency  is  not 
expected  to  be  material  does  not  satisfy 
the  requirements  of  Statement  5  if  there 
is  at  least  a  reasonable  possibility  that 
a  loss  exceeding  amounts  already 
recognized  may  have  been  incurred  and 
the  amount  of  that  additional  loss 
would  be  material  to  a  decision  to  buy 
or  sell  the  registrant's  secimties.  In  that 
case,  the  registrant  must  either  (a) 
disclose  the  estimated  additional  loss, 
or  range  of  loss,  that  is  reasonably 
possible,  or  (b)  state  that  such  an 
estimate  cannot  be  made. 

Question  3:  What  disclosures 
regarding  loss  contingencies  may  be 
necessary  outside  the  financial 
statements? 

Interpretive  Response:  Registrants 
should  consider  the  requirements  of 
Items  101  (Description  of  Business),  103 
(Legal  Proceedings),  and  303  (MD&A)  of 
Regulations  S-K  and  S-B.  The 
Commission  has  issued  interpretive 
releases  that  provide  additional 
guidance  with  respect  to  these  items.'  In 
a  1989  interpretive  release,  the 
Commission  noted  that  the  availability 
of  insurance,  indemnification,  or 
contribution  may  be  relevant  in 
determining  whether  the  criteria  for 
disclosure  have  been  met  with  respect 
to  a  contingency.*  The  registrant's 
assessment  in  this  regard  should 
include  consideration  of  facts  such  as 
the  periods  in  which  claims  for  recovery 
may  be  realized,  the  likelihood  that  the 
claims  may  be  contested,  and  the 
financial  condition  of  third  parties  from 
which  recovery  is  expected. 

Disclosures  made  pursuant  to  the 
guidance  identified  in  the  preceding 
paragraph  shoidd  be  sufficienUy 


-  The  staff  believes  there  is  a  rebuttable 
presuinpiton  that  no  asset  should  be  recognized  for 
a  claim  for  recovery  from  a  party  that  is  asserting 
that  it  is  not  liable  to  indemnify  the  registrant. 
Registrants  that  overcome  that  presumpiton  should 
disclose  the  amount  of  recorded  recoveries  that  are 
being  contested  and  discuss  the  reasons  for 
concluding  that  the  amounts  are  probable  of ., 
recovery. 

3  See  Securities  Act  Release  No.  6130.  FR  36. 
Securities  Act  Release  No.  33-SO40,  Securities  Act 
Release  No.  33-8039,  and  Securities  Act  Release 
33-8176. 

*  See,  for  example,  footnote  30  of  FR  36  (footnote 
17  of  Section  501.02  of  the  Codification  of  Financial 
Reporting  Policies). 


specific  to  enable  a  reader  to  understand 
the  scope  of  the  contingencies  affecting 
the  registrant.  For  example,  a 
registrant's  discussion  of  historical  and 
anticipated  environmental  expenditures 
should,  to  the  extent  material,  describe 
separately  (a)  recurring  costs  associated 
with  managing  hazardous  substances 
and  pollution  in  on-going  operations,  (b) 
capital  expenditures  to  limit  or  monitor 
hazardous  substances  or  pollutants,  (c) 
mandated  expenditures  to  remediate 
previously  contaminated  sites,  and  (d) 
other  infrequent  or  non-recurring  clean- 
up expenditures  that  can  be  anticipated 
but  which  are  not  required  in  the 
present  circumstances.  Disaggregated 
disclosiu'e  that  describes  accrued  and 
reasonably  likely  losses  with  respect  to 
particular  environmental  sites  that  are 
individually  material  may  be  necessary 
for  a  full  understanding'of  these 
contingencies.  Also,  if  management's 
investigation  of  potential  liability  and 
remediation  cost  is  at  different  stages 
with  respect  to  individual  sites,  the 
consequences  of  this  with  respect  to 
amounts  accrued  and  disclosed  should 
be  discussed. 

Examples  of  specific  disclosures 
typically  relevant  to  an  imderstanding 
of  historical  and  anticipated  product 
liability  costs  include  the  nature  of 
personal  injury  or  property  damages 
alleged  by  claimants,  aggregate 
settlement  costs  by  type  of  claim,  and 
related  costs  of  administering  and 
litigating  claims.  Disaggregated 
disclosure  that  describes  accrued  and 
reasonably  likely  losses  with  respect  to 
particular  claims  may  be  necessary  if 
they  are  individually  material.  If  the 
contingency  involves  a  large  number  of 
relatively  small  individual  claims  of  a 
similar  type,  such  as  personal  injury 
from  exposure  to  asbestos,  disclosure  of 
the  number  of  claims  pending  at  each 
balance  sheet  date,  the  number  of  claims 
filed  for  each  period  presented,  the 
number  of  claims  dismissed,  settled,  or 
otherwise  resolved  for  each  period,  and 
the  average  settlement  amount  per  claim 
may  be  necessary.  Disclosures  should 
address  historical  and  expected  trends 
in  these  amounts  and  their  reasonably 
likely  effects  on  operating  results  £ind 
liquidity. 

Question  4:  What  disclosiues  should 
be  furnished  with  respect  to  site 
restoration  costs  or  other  environmental 
remediation  costs?* 

Interpretive  Response:  The  staff 
believes  that  material  liabilities  for  site 
restoration,  post-closure,  and 
monitoring  commitments,  or  other  exit 


costs  that  may  occur  on  the  sale, 
disposal,  or  abandonment  of  a  property 
as  a  result  of  unanticipated 
contamination  of  the  asset  should  be 
disclosed  in  the  notes  to  the  financial 
statements.  Appropriate  disclosures 
generally  would  include  the  nature  of 
the  costs  involved,  the  total  anticipated 
cost,  the  total  costs  accrued  to  date,  the 
balance  sheet  classification  of  accrued 
amounts,  and  the  range  or  amount  of 
reasonably  possible  additional  losses.  If 
an  asset  held  for  sale  or  development 
will  require  remediation  to  be 
performed  by  the  registrant  prior  to 
development,  sale,  or  as  a  condition  of 
sale,  a  note  to  the  financial  statements 
should  describe  how  the  necessary 
expenditures  are  considered  in  the 
assessment  of  the  asset's  value  and  the 
possible  need  to  reflect  an  impairment 
loss.  Additionally,  if  the  registrant  may 
be  liable  for  remediation  of 
environmental  damage  relating  to  assets 
or  businesses  previously  disposed, 
disclosure  should  be  made  in  the 
financial  statements  unless  the 
likelihood  of  a  material  unfavorable 
outcome  of  that  contingency  is  remote.^ 
The  registrant's  accounting  policy  with 
respect  to  such  costs  should  be 
disclosed  in  accordance  with  Opinion 
22. 

Z.  Accounting  and  Disclosure  Regarding 
Discontinued  Operations 

1.  Deleted  by  SAB  103 

2.  Deleted  by  SAB  103 

3.  Deleted  by  SAB  103 

4.  Disposal  of  Operation  With 
Significant  Interest  Retained 

Facts:  A  Company  disposes  of  its 
controlling  interest  in  a  component  of 
an  entity  as  defined  by  Statement  144. 
The  Company  retains  a  minority  voting 
interest  directly  in  the  component  or  it 
holds  a  minority  voting  interest  in  the 
buyer  of  the  component.  Controlling 
interest  includes  those  controlling 
interests  established  through  other 
means,  such  as  variable  interests. 
Because  the  Company's  voting  interest 
enables  it  to  exert  significant  influence 
over  the  operating  and  financial  policies 
of  the  investee,  the  Company  is  required 
by  Opinion  18  to  account  for  its  residual 
investment  using  the  equity  method.^ 

Question:  May  the  historical  operating 
results  of  the  component  and  the  gain  or 


'  Registrants  are  reminded  that  Statement  143 
provides  guidance  for  accounting  and  reporting  for 
costs  associated  with  asset  retirement  obligations. 


'  If  the  company  has  a  guarantee  as  defined  by 
Interpretation  45,  the  entity  is  required  to  provide 
the  disclosures  and  recognize  the  fair  value  of  the 
guarantee  in  the  company's  financial  statements 
even  if  the  "contingent"  aspect  of  the  guarantee  is 
deemed  to  be  remote. 

'  In  some  circumstances,  the  seller's  continuing 
interest  may  be  so  great  that  divestiture  accounting 
is  inappropriate.  See  SAB  Topic  5.E. 


Federal  Register / Vol.  68,  No.  95 /Friday.  May  16,  2003 /Rules  and  Regulations  26883 


loss  on  the  sale  of  the  majority  interest 
in  the  component  be  classified  in  the 
Company's  statement  of  operations  as 
"discontinued  operations"  pursuant  to 
Statement  144? 

Interpretive  Response:  No.  A 
condition  necessary  for  discontinued 
operations  reporting,  as  indicated  in 
paragraph  42  of  Statement  144  is  that  an 
entity  "not  have  any  significant 
continuing  involvement  in  the 
operations  of  the  component  after  the 
disposal  transaction."  In  these 
circumstances,  the  transaction  should 
be  accounted  for  as  the  disposal  of  a 
group  of  assets  that  is  not  a  component 
of  an  entity  and  classified  within 
continuing  operations  pursuant  to 
Statement  144.2 

5.  Classification  and  Disclosure  of 
Contingencies  Relating  to  Discontinued 
Operations 

Facts:  A  company  disposed  of  a 
component  of  an  entity  in  a  previous 
accounting  period.  The  Company 
received  debt  and/or  equity  securities  of 
the  huyer  of  the  component  or  of  the 
disposed  component  as  consideration  in 
the  sale,  but  this  finsuicial  interest  is  npt 
sufficient  to  enable  the  Company  to 
apply  the  equity  method  with  respect  to 
its  investment  in  the  buyer.  The 
Company  made  certain  warranties  to  the 
buyer  with  respect  to  the  discontinued 
business,  or  remains  liable  imder 
environmental  or  other  laws  with 
respect  to  certain  facilities  or  operations 
transferred  to  the  buyer.  The  disposition 
satisfied  the  criteria  of  Statement  144  for 
presentation  as  "discontinued 
operations."  The  Company  estimated 
the  fair  value  of  the  securities  received 
in  the  transaction  for  purposes  of 
calculating  the  gain  or  loss  on  disposal 
that  was  recognized  in  its  financial 
statements.  The  results  of  discontinued 
operations  prior  to  the  date  of  disposal 
or  classification  as  held  for  sale 
included  provisions  for  the  Company's 
existing  obligations  under 
environmental  laws,  product  warranties, 
or  other  contingencies.  The  calculation 
of  gain  or  loss  on  disposal  included 
estimates  of  the  Company's  obligations 
arising  as  a  direct  result  of  its  decision 
to  dispose  of  the  component,  under  its 
warranties  to  the  buyer,  and  under 
environmental  or  other  laws.  In  a  period 
subsequent  to  the  disposal  date,  the 
Company  records  a  charge  to  income 
with  respect  to  the  securities  because 


» Hovirever,  a  plan  of  disposal  that  contemplates 
the  transfer  of  assets  to  a  limited-life  entity  created 
iot  the  single  purpose  of  liquidating  the  assets  of 
a  Qomponent  of  an  entity  would  not  necessitate 
classification  within  continuing  operations  solely 
because  the  registrant  retains  control  or  significant 
influence  over  the  liquidating  entity. 


their  fair  value  declined  materially  and 
the  Company  determined  that  the 
decline  was  other  than  temporary.  The 
Company  also  records  adjustments  of  its 
previously  estimated  liabilities  arising 
under  the  warranties  and  imder 
environmental  or  other  laws. 

Question  1:  Should  the  writedown  of 
the  carrying  value  of  the  securities  and 
the  adjustments  of  the  contingent 
liabilities  be  classified  in  the  current 
period's  statement  of  operations  within 
continuing  operations  or  as  an  element 
of  discontinued  operations? 

Inteqjretive  Response:  Adjustments  of 
estimates  of  contingent  liabilities  or 
contingent  assets  that  remain  after 
disposal  of  a  component  of  an  entity  or 
that  arose  pursuant  to  the  terms  of  the 
disposal  generally  should  be  classified 
within  discontinued  operations. ' 
However,  the  staff  believes  that  changes 
in  the  carrying  value  of  assets  received 
as  consideration  in  the  disposal  or  of 
residual  interests  in  the  business  should 
be  classified  within  continuing 
operations. 

Paragraph  44  of  Statement  144 
requires  that  "adjustments  to  amoimts 
previously  reported  in  discontinued 
operations  that  are  directly  related  to 
the  disposal  of  a  component  of  an  entity 
in  a  prior  period  shall  be  classified 
separately  in  the  current  period  in 
discontinued  operations."  The  staff 
believes  that  the  provisions  of  paragraph 
44  apply  only  to  adjustments  that  are 
necessary  to  reflect  new  information 
about  events  that  have  occurred  that 
becomes  available  prior  to  disposal  of 
the  component  of  the  entity,  to  reflect 
the  actual  timing  and  terms  of  the 
disposal  when  it  is  consummated,  and 
to  reflect  the  resolution  of  contingencies 
associated  with  that  component,  such  as 
warranties  and  environmental  liabilities 
retained  by  the  seller. 

Developments  subsequent  to  the 
disposal  date  that  are  not  directly 
related  to  the  disposal  of  the  comp'onent 
or  the  operations  of  the  component  prior 
to  disposal  are  not  "directly  related  to 
the  disposal"  as  contemplated  by 
paragraph  44  of  Statement  144. 
Subsequent  changes  in  the  carrying 
value  of  assets  received  upon 
disposition  of  a  component  do  not  affect 
the  determination  of  gain  or  loss  at  the 
disposal  date,  but  represent  the 
consequences  of  management's 
subsequent  decisions  to  hold  or  sell 
those  assets.  Gains  and  losses,  dividend 
and  interest  income,  and  portfolio 
management  expenses  associated  with 


>  Registrants  are  reminded  that  Interpretation  45 
requires  recognition  and  disclosure  of  certain 
guarantees  which  may  impose  accounting  and 
disclosure  requirements  in  addition  to  those 
discussed  in  this  SAB  Topic. 


assets  received  as  consideration  for 
discontinued  operations  should  be 
reported  within  continuing  operations. 

Question  2:  What  disclosures  would 
the  staff  expect  regarding  discontinued 
operations  prior  to  the  disposal  date  and 
with  respect  to  risks  retained 
subsequent  to  the  disposal  date? 

Interpretive  Response:  MD&A^^ 
shoidd  include  disclosure  of  known 
trends,  events,  and  uncertainties 
involving  discontinued  operations  that 
may  materially  affect  the  Company's 
liquidity,  financial  condition,  and 
results  of  operations  (including  net 
income)  between  the  date  when  a 
component  of  an  entity  is  classified  as 
discontinued  and  the  date  when  the 
risks  of  those  operations  will  be 
transferred  or  otherwise  terminated. 
Disclosure  should  include  discussion  of 
the  impact  on  the  Company's  liquidity, 
financial  condition,  and  results  of 
operations  of  changes  in  the  plan  of 
disposal  or  changes  in  circimistances 
related  to  the  plan.  Material  contingent 
liabilities, 3  such  as  product  or 
environmental  liabilities  or  litigation, 
that  may  remain  with  the  Company 
notwithstanding  disposal  of  the 
underlying  business  should  be 
identified  in  notes  to  the  financial 
statements  and  any  reasonably  likely 
range  of  possible  loss  should  be 
disclosed  pursuant  to  Statement  5. 
MD&A  should  include  discussion  of  the 
reasonably  likely  effects  of  these 
contingencies  on  reported  results  and  - 
liquidity.  If  the  Company  retains  a 
financial  interest  in  the  discontinued 
component  or  in  the  buyer  of  that 
component  that  is  material  to  the 
Company,  MD&A  should  include 
discussion  of  known  trends,  events,  and 
uncertainties,  such  as  the  financial 
condition  and  operating  residts  of  the 
issuer  of  the  security,  that  may  be 
reasonably  expected  to  affect  the 
amoimts  ultimately  realized  on  the 
investments. 

6.  Deleted  by  SAB  103 

7.  Accounting  for  the  Spin-off  of  a 
Subsidiary 

Facts:  A  Company  disposes  of  a 
business  through  the  distribution  of  a 
subsidiary's  stock  to  the  Company's  - 
shareholders  on  a  pro  rata  basis  in  a 
transaction  that  is  referred  to  as  a  spin- 
off. 

Question:  May  the  Company  elect  to 
characterize  the  spin-off  transaction  as 
resulting  in  a  change  in  the  reporting' 
entity  and  restate  its  historical  financial 
statements  as  if  the  Company  never  had 


"Item  303  of  Regulation  S-K. 
^  Registrants  also  should  consider  the  disclosure 
requirements  of  Interpretation  45. 
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an  investment  in  the  subsidiary,  in  the 
manner  specified  by  paragraph  34  of 
APB  Opinion  20? 

Interpretive  Response:  Not  ordinarily. 
If  the  Company  was  required  to  file 
periodic  reports  under  the  Exchange  Act 
within  one  year  prior  to  the  spin-off,  the 
staff  believes  the  Company  should 
reflect  the  disposition  in  conformity 
with  Statement  144.  This  presentation 
most  fairly  and  completely  depicts  for 
investors  the  effects  of  the  previous  and 
current  organization  of  the  Company. 
However,  in  limited  circumstances 
involving  the  initial  registration  of  a 
company  under  the  Exchange  Act  or 
Securities  Act,  the  staff  has  not  objected 
to  financial  statements  that  retroactively 
reflect  the  reorganization  of  the  business 
as  a  change  in  the  reporting  entity  if  the 
spin-off  transaction  occurs  prior  to 
effectiveness  of  the  registration 
statement.  This  presentation  may  be 
acceptable  in  an  initial  registration  if  the 
Company  and  the  subsidiary  are  in 
dissimilar  businesses,  have  been 
managed  and  financed  historically  as  if 
they  were  autonomous,  have  no  more 
than  incidental  common  faciUties  and 
costs,  wiU  be  operated  and  financed 
autonomously  after  the  spin-off,  and 
will  not  have  material  financial 
commitments,  guarantees,  or  contingent 
liabilities  to  each  other  after  the  spin- 
off. This  exception  to  the  prohibition 
against  retroactive  omission  of  the 
subsidiary  is  intended  for  companies 
that  have  not  distributed  widely 
financial  statements  that  include  the 
spun-off  subsidiary.  Also,  dissimilarity 
contemplates  substantially  greater 
differences  in  the  natiue  of  the 
businesses  than  those  that  would 
ordinarily  distinguish  reportable 
segments  as  defined  by  Statement  131. 

AA.  Deleted  by  SAB  103 

BB.  Inventory  Valuation  Allowances 

Facts:  ARB  43,  Chapter  4,  Statement 
5,  specifies  that:  "[a]  departure  from  the 
cost  basis  of  pricing  the  inventory  is 
required  when  the  utility  of  the  goods 
is  no  longer  as  great  as  its  cost.  Where 
there  is  evidence  that  the  utility  of 
goods,  in  their  disposal  in  the  ordinary 
course  of  business,  will  be  less  than 
cost,  whether  due  to  physical 
obsolescence,  changes  in  price  levels,  or 
other  causes,  the  difference  should  be 
recognized  as  a  loss  of  the  current 
period.  This  is  generally  accomplished 
by  stating  such  goods  at  a  lower  level 
commonly  designated  as  market." 

Footnote  2  to  that  same  chapter 
indicates  that  "[i]n  the  case  of  goods 
which  have  been  written  down  below 
cost  at  the  close  of  a  fiscal  period,  such 
reduced  amount  is  to  be  considered  the 


cost  for  subsequent  accounting 
purposes." 

Lasdy,  Opinion  20  provides 
"inventory  obsolescence"  as  one  of  the 
items  subject  to  estimation  and  changes 
in  estimates  under  the  guidance  in 
paragraphs  10-11  and  31-33  of  that 
Opinion. 

Question:  Does  the  write-down  of 
inventory  to  the  lower  of  cost  or  market, 
as  required  by  ARB  43,  create  a  new  cost 
basis  for  the  inventory  or  may  a 
subsequent  change  in  facts  and 
circumstances  allow  for  restoration  of 
inventory  value,  not  to  exceed  original 
historical  cost? 

Interpretive  Response:  Based  on  ARB 
43,  footnote  2.  the  staff  believes  that  a 
write-down  of  inventory  to  the  lower  of 
cost  or  market  at  the  close  of  a  fiscal 
period  creates  a  new  cost  basis  that 
subsequently  cannot  be  marked  up 
based  on  changes  in  underljing  facts 
and  circumstances.^ 

CC.  Impairments 

Standards  for  recognizing  and 
measuring  impairment  of  the  carrying 
amount  of  long-lived  assets  including 
certain  identifiable  intangibles  to  be 
held  and  used  in  operations  are  foimd 
in  Statement  144.  Standards  for 
recogiiizing  and  measuring  impairment 
of  the  carrying  amount  of  goodwill  and 
identifiable  intangible  assets  that  are  not 
currently  being  amortized  are  foimd  in 
Statement  142. 

Facts:  Company  X  has  mainft'ame  . 
computers  that  are  to  be  abandoned  in 
six  to  nine  months  as  replacement 
computers  are  put  in  place.  The 
mainft'ame  computers  were  placed  in 
service  in  January  20X0  and  were  being 
depreciated  on  a  straight-line  basis  over 
seven  years.  No  salvage  value  had  been 
projected  at  the  end  of  seven  years  and 
the  original  cost  of  the  computers  was 
$8,400.  The  board  of  directors,  with  the 
appropriate  authority,  approved  the 
abandonment  of  the  computers  in 
March  20X3  when  the  computers  had  a 
remaining  carrying  value  of  $4,600.  No 
proceeds  are  expected  upon 
abandonment.  Abandonment  cannot 
occur  prior  to  the  receipt  and 
installation  of  replacement  computers, 
which  is  expected  prior  to  the  end  of 
20X3.  Management  had  begun 
reevaluating  its  mainftame  computer 
capabilities  in  January  20X2  and  had 
included  in  its  20X3  capital 
expenditures  budget  an  estimated 
amount  for  new  mainframe  computers. 
The  20X3  capital  expenditiires  budget 
had  been  prepared  by  management  in 
August  20X2,  had  been  discussed  with 


>  See  also  disclosure  requirement  for  inventory 
balances  in  Rule  5-02(6)  of  Regulation  S-X. 


the  company's  board  of  directors  in 
September  20X2  and  was  formally 
approved  by  the  board  of  directors  in 
March  20X3.  Management  had  also 
begun  soliciting  bids  for  new  mainframe 
computers  beginning  in  the  fall  of  20X2. 
The  mainframe  computers,  when 
grouped  with  assets  at  the  lowest  level 
of  identifiable  cash  flows,  were  not 
impaired  on  a  "held  and  used"  basis 
throughout  this  time  period. 
Management  had  not  adjusted  the 
original  estimated  useful  life  of  the 
computers  (seven  years)  since  20X0. 

Question  1 :  Company  X  proposes  to 
recognize  an  impairment  charge  under 
Statement  144  for  the  carrying  value  of 
the  mainframe  computers  of  $4,600  in 
March  20X3.  Does  Company  X  meet  the 
requirements  in  Statement  144  to 
classify  the  mainframe  computer  assets 
as  "to  be  abandoned?" 

Interpretive  Response:  No.  Statement 
144,  paragraph  28,  provides  that  "a 
long-lived  asset  to  be  abandoned  is 
disposed  of  when  it  ceases  to  be  used. 
If  an  entity  commits  to  a  plan  to 
abandon  a  long-lived  asset  before  the 
end  of  its  previously  estimated  useful 
life,  depreciation  estimates  shall  be 
revised  in  accordance  with  Opinion  20 
to  reflect  the  use  of  the  asset  over  its 
shortened  useful  life." 

Question  2:  Would  the  staff  accept  an 
adjustment  to  write  down  the  carrying 
value  of  the  computers  to  reflect  a 
"normalized  depreciation"  rate  for  the 
period  from  March  20X3  through  actual 
abandonment  [e.g.,  December  20X3)? 
Normalized  depreciation  woidd 
represent  the  amount  of  depreciation 
otherwise  expected  to  be  recognized 
during  that  period  without  adjustment 
of  the  asset's  useful  life,  or  $1,000 
($100/month  for  ten  months)  in  the 
example  fact  pattern. 

Interpretive  Response:  No.  The 
mainframe  computers  would  be  viewed 
as  "held  and  used"  at  March  20X3 
under  the  fact  pattern  described.  There 
is  no  basis  under  Statement  144  to  write 
down  an  asset  to  an  amoimt  that  would 
subsequently  result  in  a  "normalized 
depreciation"  charge  through  the 
disposal  date,  whether  disposal  is  to  be 
by  sale,  abandonment,  or  other  means. 
For  an  asset  that  meets  the  requirements 
to  be  classified  as  "held  for  sale"  imder 
Statement  144,  paragraph  34  of  that 
standard  requires  the  asset  to  be  valued 
at  the  lower  of  carrying  amoimt  or  fair 
value  less  cost  to  sell.  For  assets  that  are 
classified  as  "held  and  used"  under 
Statement  144,  an  assessment  must  first 
be  made  as  to  whether  the  asset  (asset 
group)  is  impaired.  Paragraph  7  of 
Statement  144  indicates  that  an 
impairment  loss  shall  be  recognized 
only  if  the  carrying  amount  of  a  long- 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Rules  and  Regulations  26885 


lived  asset  (asset  group)  is  not 
recoverable  and  exceeds  its  fair  value. 
The  carrying  amoimt  of  a  long-lived 
asset  (asset  group)  is  not  recoverable  if 
it  exceeds  the  sum  of  the  undiscounted 
cash  flows  expected  to  result  bom  the 
use  and  eventual  disposition  of  the  asset 
(asset  group).  The  staff  would  object  to 
a  write  down  of  long-lived  assets  to  a 
"formalized  depreciation"  value  as 
representing  an  acceptable  alternative  to 
the  approaches  required  in  Statement 
1144. 

!  The  staff  also  believes  that  registrants 
must  continually  evaluate  the 
appropriateness  of  useful  lives  assigned 
to  long-lived  assets,  including 
identifiable  intangible  assets  and 
goodwill.  In  the  above  fact  pattern, 
management  had  contemplated  removal 
of  the  mainframe  computers  begiiming 
in  January  20X2  and,  more  formally,  in 
August  20X2  as  part  of  compiling  the 
20X3  capital  expenditures  budget.  At 
those  times,  at  a  minimum,  management 
should  have  reevaluated  the  original 
useful  life  assigned  to  the  computers  to 
determine  whether  a  seven  year 
amortization  period  remained 
appropriate  given  the  company's  current 
facts  and  circumstances,  including 
ongoing  technological  changes  in  the 
market  place.  This  reevaluation  process 
should  have  continued  at  the  time  of  the 
September  20X2  board  of  directors' 
meeting  to  discuss  capital  expenditure 
plans  and,  further,  as  the  company 
pursued  mainframe  computer  bids. 
Given  the  contemporaneous  evidence 
that  management's  best  estimate  during 
much  of  20X2  was  that  the  current 
mainframe  computers  would  be 
removed  &t)m  service  in  20X3,  the 
depreciable  life  of  the  computers  should 
have  been  adjusted  prior  to  20X3  to 
reflect  this  new  estimate.  The  staff  does 
not  view  the  recognition  of  an 
impairment  charge  to  be  an  acceptable 
substitute  for  choosing  the  appropriate 
initial  amortization  or  depreciation 
period  or  subsequently  adjusting  this 
period  as  company  or  industry 
conditions  change.  The  staffs  view 
applies  also  to  selection  of,  and  changes 
to,  estimated  residual  values. 
Consequently,  the  staff  may  challenge 
impairment  charges  for  which  the 
timely  evaluation  of  useful  life  and 
residual  value  cannot  be  demonstrated. 

Question  3:  Has  the  staff  expressed 
any  views  with  respect  to  company- 
determined  estimates  of  cash  flows  used 
for  assessing  and  measuring  impairment 
of  assets  under  Statement  144? 

Interpretive  Response:  In  providing 
guidance  on  the  development  of  cash 
flows  for  purposes  of  applying  the 
provisions  of  Statement  144,  paragraph 
17  of  that  Statement  indicates  that 


"estimates  of  future  cash  flows  used  to 
test  the  recoverability  of  a  long-lived 
asset  (asset  group)  shall  incorporate  the 
entity's  own  assumptions  about  its  use 
of  the  asset  (asset  group)  and  shall 
consider  all  available  evidence.  The 
assumptions  used  in  developing  those 
estimates  shall  be  reasonable  in  relation 
to  the  assumptions  used  in  developing 
other  information  used  by  the  entity  for 
comparable  periods,  such  as  internal 
budgets  and  projections,  accruals 
related  to  incentive  compensation  plans, 
or  information  communicated  to 
others." 

The  staff  recognizes  that  various 
factors,  including  management's 
judgments  and  assumptions  about  the 
business  plans  and  strategies,  affect  the 
development  of  future  cash  flow 
projections  for  purposes  of  applying 
Statement  144.  The  staff,  however, 
cautions  registrants  that  the  judgments 
and  assumptions  made  for  purposes  of 
applying  Statement  144  must  be 
consistent  with  other  financial 
statement  calculations  and  disclosures 
and  disclosures  in  MD&A.  The  staff  also 
expects  that  forecasts  made  for  purposes 
of  applying  Statement  144  be  consistent 
with  other  forward-looking  information 
prepared  by  the  company,  such  as  that 
used  for  internal  budgets,  incentive 
compensation  plans,  discussions  with 
lenders  or  thfrd  parties,  and/or  reporting 
to  management  or  the  board  of  directors. 
For  example,  the  staff  has  reviewed  a 
fact  pattern  where  a  registrant 
developed  cash  flow  projections  for 
purposes  of  appljdng  the  provisions  of 
Statement  144  using  one  set  of 
assumptions  and  utilized  a  second, 
more  conservative  set  of  assumptions 
for  purposes  of  determining  whether 
deferred  tax  valuation  allowances  were 
necessary  when  applying  the  provisions 
of  Statement  109.  In  this  case,  the  staff 
objected  to  the  use  of  inconsistent 
assumptions. 

In  addition  to  disclosure  of  key 
assumptions  used  in  the  development  of 
cash  flow  projections,  the  staff  also  has 
required  discussion  in  MD&A  of  the 
implications  of  assumptions.  For 
example,  do  the  projections  indicate 
that  a  company  is  likely  to  violate  debt 
covenants  in  the  future?  What  are  the 
ramifications  to  the  cash  flow 
projections  used  in  the  impairment 
analysis?  If  growth  rates  used  in  the 
impairment  analysis  are  lower  than 
those  used  by  outside  analysts,  has  the 
company  had  discussions  with  the 
analysts  regarding  their  overly 
optimistic  projections?  Has  the 
company  appropriately  informed  the 
market  and  its  shareholders  of  its 
reduced  expectations  for  the  future  that 
are  sufficient  to  cause  an  impairment 


charge?  The  staff  believes  that  cash  flow 
.  projections  used  in  the  impairment 
analysis  must  be  both  internally 
consistent  with  the  company's  other 
projections  and  externally  consistent 
with  financial  statement  and  other 
public  disclosures. 

Topic  6:  Interpretatioiis  of  Accounting 
Series  Releases  and  Financial 
Reporting  Releases 

A.l.  Deleted  by  SAB  1 03 

B.  Accounting  Series  Release  280 — 
General  Revision  of  Regulation  S-X: 
Income  or  Loss  Applicable  to  Common 
Stock 

Facts:  A  registrant  has  various  classes 
of  preferred  stock.  Dividends  on  those 
preferred  stocks  and  accretions  of  their 
carrying  amounts  cause  income 
applicable  to  common  stock  to  be  less 
than  reported  net  income. 

Question:  In  ASR  280,  the 
Commission  stated  that  although  it  had 
determined  not  to  mandate  presentation 
of  income  or  loss  applicable  to  common 
stock  in  all  cases,  it  believes  that 
disclosure  of  that  amount  is  of  value  in 
certain  situations.  In  what  situations 
should  the  amount  be  reported,  where 
should  it  be  reported,  and  how  should 
it  be  computed? 

Interpretive  Response:  Income  or  loss 
applicable  to  common  stock  should  be 
reported  on  the  face  of  the  income 
statement '  when  it  is  materially 
different  in  quantitative  terms  from 
reported  net  income  or  loss  ^  or  when  it 
is  indicative  of  significant  trends  or 
other  qualitative  considerations.  The 
amount  to  be  reported  should  be 
computed  for  each  period  as  net  income 
or  loss  less:  (a)  Dividends  on  preferred 
stock,  including  undeclared  or  unpaid 
dividends  if  cumulative;  and  (b) 
periodic  increases  in  the  carrying 
amounts  of  instruments  reported  as 
redeemable  preferred  stock  (as 
discussed  in  Topic  3.C)  or  increasing 
rate  preferred  stock  (as  discussed  in 
Topic  5.Q). 


'  If  a  registrant  elects  to  follow  the  encouraged 
disclosure  discussed  in  paragraph  23  of  Statement 
130,  and  displays  the  components  of  other 
comprehensive  income  and  the  total  for 
comprehensive  income  using  a  one-statement 
approach,  the  registrant  must  continue  to  follow  the 
guidance  set  forth  in  the  SAB  Topic.  One  approach 
may  be  to  provide  a  separate  reconciliation  of  net 
income  to  income  available  to  common  stock  below 
comprehensive  income  reported  on  a  statement  of 
income  and  comprehensive  income. 

2  The  assessment  of  materiality  is  the 
responsibility  of  each  registrant.  However,  absent 
concerns  about  trends  or  other  qualitative 
considerations,  the  staff  generally  will  not  insist  on 
the  reporting  of  income  or  loss  applicable  to 
common  stock  if  the  amount  differs  from  net 
income  or  loss  by  less  than  ten  percent. 
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C.  Accounting  Series  Release  180 — 
Institution  of  Staff  Accounting  Bulletins 
(SABs) — Applicability  of  Guidance 
Contained  in  SABs 

Facts:  The  series  of  SABs  was 
instituted  to  achieve  wide 
dissemination  of  administrative 
interpretations  and  practices  of  the 
Commission's  staff.  In  illustration  of 
certain  interpretations  and  practices, 
SABs  may  be  written  narrowly  to 
describe  the  circumstances  of  particular 
matters  which  resulted  in  expression  of 
the  staff's  views  on  those  particular 
matters. 

Question:  How  does  the  staff  intend 
SABs  to  be  applied  in  circumstances 
analogous  to  those  addressed  in  SABs? 

Interpretive  Response:  The  staffs 
purpose  in  issuing  SABs  is  to 
disseminate  guidance  for  application 
not  only  in  the  narrowly  described 
circumstances,  but  also,  unless 
authoritative  accounting  literature  calls 
for  different  treatment,  in  other 
circiunstances  where  events  and 
transactions  have  similar  accounting 
and/ or  disclosure  implications. 

Registrants  and  independent 
accoimtants  are  encouraged  to  consult 
with  the  staff  if  they  believe  that 
particular  circumstances  call  for 
accoimting  and/ or  disclosure  different 
from  that  which  would  result  from 
application  of  a  SAB  addressing  those 
same  or  analogous  circumstances. 

D.  Redesignated  as  Topic  12. A  by  SAB 
47 

E.  Redesignated  as  Topic  12. B  by  SAB 
47 

F.  Deleted  by  SAB  103 

G.  Accounting  Series  Releases  1 77  and 
286 — Relating  to  Amendments  To  Form 
10-Q,  Regulation  S-K,  and  Regulation 
S-X  Regarding  Interim  Financial 
Reporting 

General  Facts:  Disclosure 
requirements  for  quarterly  data  on  Form 
lO-Q  were  amended  in  ASR  177  and 
286  to  include  condensed  interim 
financial  statements,  a  narrative  analysis 
of  financial  condition  and  residts  of 
operations,  a  letter  from  the  registrant's 
independent  public  accoimtant 
commenting  on  any  accounting  change, 
and  a  signature  by  the  registrant's  chief 
financiid  officer  or  chief  accounting 
officer.^  In  addition,  certain  selected 
quarterly  data  is  required  to  be 
disclosed  by  virtually  all  registrants  (see 
Item  302(a)(5)  of  Regulation  S-K). 


1 .  Selected  Quarterly  Financial  Data 
(Item  302(A)  of  Regulation  S-K) 

a.  Disclosure  of  Selected  Quarterly 
Financial  Data 

Facts:  Item  302(a)(1)  of  Regvdation  S- 
K  requires  disclosure  of  net  sales,  gross 
profit,  income  before  extraordinary 
items  and  cumulative  effect  of  a  change 
in  accounting,  per  share  data  based 
upon  such  income,  and  net  income  for 
each  full  quarter  within  the  two  most 
recent  fiscal  years  and  any  subsequent 
interim  period  for  which  financial 
statements  are  included.  Item  302(a)(3) 
requires  the  registrant  to  describe  the 
effect  of  any  disposals  of  components  of 
an  entity '  and  extraordinary,  unusual  or 
infrequently  occurring  items  recognized 
in  each  quarter,  as  well  as  the  aggregate 
effect  and  the  nature  of  year-end  or 
other  adjustments  which  are  material  to 
the  results  of  that  quarter.  Furthermore, 
Item  302(a)(2)  requires  a  reconciliation 
of  amounts  previously  reported  on  Form 
10-Q  to  the  quarterly  data  presented  if 
the  amounts  differ. 

Question  1 :  Are  these  disclosure 
requirements  applicable  to 
supplemental  financial  statements 
included  in  a  filing  with  the  SEC  for 
unconsolidated  subsidiaries  and  50%  or 
less  owned  persons? 

Interpretive  Response:  The 
summarized  quarterly  financial  data 
required  by  Item  302(a)(1)  need  not  be 
included  in  supplemental  financial 
statements  for  unconsolidated 
subsidiaries  and  50%  or  less  owned 
persons  unless  the  financial  statements 
are  for  a  subsidiary  or  affiliate  that  is 
itself  a  registrant  which  meets  the 
criteria  set  forth  in  Item  302(a)(5). 

Question  2;  If  a  company  is  in  a 
specialized  industry  where  "gross 
profit"  generally  is  not  computed  (e.g., 
banks,  insmance  companies  and  finance 
companies),  what  disclosiu-e  should  be 
made  to  comply  with  the  requirements 
of  Item  302(a)(1)? 

Interpretive  Response:  Companies  in 
specialized  industries  should  present 
sunmiarized  quarterly  financial  data 
which  are  most  meaningful  in  their 
particular  circimistances.  For  example,  a 
bank  might  present  interest  income, 
interest  expense,  provision  for  loan 
losses,  security  gains  or  losses  and  net 
income.  Similarly,  an  insiu-ance 
company  might  present  net  premiums 
earned,  underwriting  costs  and 
expenses,  investment  income,  security 
gains  or  losses  and  net  income. 

Question  3:  If  a  company  wishes  to 
make  its  quarterly  and  annual 


'  These  requirements  have  been  further  revised  to 
require  the  company's  CEO  and  CFO  to  certify  to 
the  information  contained  in  the  company's 
periodic  filing. 


1  See  question  5  for  a  discussion  of  the  meaning 
of  components  of  an  entity  as  used  in  Item 
302(a)(2). 


disclosures  on  the  same  basis,  would 
disclosure  of  costs  and  expenses 
associated  directly  with  or  allocated  to 
products  sold  or  services  rendered,  or 
other  appropriate  data  to  enable  users  to 
compute  "gross  profit,"  satisfy  the 
requirements  of  Item  302(a)(1)? 

Interpretive  Response:  Yes. 

Question  4:  What  is  meant  by  "per- 
share  data  based  upon  such  income"  as 
used  in  Item  302(a)(1)? 

Interpretive  Response:  Item  302(a)(1) 
only  requires  disclosure  of  per  share 
amounts  for  income  before 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting.  It  is 
expected  that  when  per  share  data  is 
calculated  for  each  fidl  quarter  based 
upon  such  income,  the  per  share 
amoimts  would  be  both  basic  and 
diluted.  Although  it  is  not  required  by 
the  rule,  there  are  many  instances  where 
it  would  be  desirable  to  disclose  other 
per  share  figures  such  as  net  earnings 
per  share  and  the  per  share  effect  of 
extraordinary  items  also.  Where  such 
disclosure  is  made,  per  share  data 
should  be  both  basic  and  diluted. 

Questibn  5:  What  is  intended  by  the 
requirement  set  forth  in  Item  302(a)(3) 
that  registrants  "describe  the  effect  of 
disposals  of  segments  of  a  business, 
etc.? 

Interpretive  Response:  The  nde  uses 
the  language  of  segments  of  a  business 
that  was  previously  found  in  the 
authoritative  literatme.  Consistent  with 
the  terminology  used  in  Statement  144, 
as  used  here,  segments  of  a  business  is 
intended  to  mean  components  of  an 
entity.  The  rule  is  intended  to  require 
registrants  to  "disclose  the  amount"  of 
such  unusual  transactions  and  events 
included  in  the  results  reported  for  each 
quarter.  Such  disclosxire  woidd  be  made 
in  narrative  form.  However,  it  woidd  not 
require  that  matters  covered  by  MD&A 
be  repeated.  In  this  situation,  registrants 
should  disclose  the  nature  and  amoimt 
of  the  unusual  transaction  or  event  and 
refer  to  MD&A  for  further  discussion  of 
the  matter. 

Question  6:  What  is  intended  by  the 
requirement  of  Item  302(a)(3)  to  disclose 
"the  aggregate  effect  and  the  nature  of 
year-end  or  other  adjustments  which  are 
material  to  the  results  of  that  Quarter"? 

Interpretive  Response:  This  language 
is  taken  directly  from  paragraph  31  of 
APB  Opinion  28  which  relates  to 
disclosures  required  for  the  fourth 
quarter  of  the  year.  The  Opinion 
indicates  that  earlier  quarters  should  not 
be  restated  to  reflect  a  change  in 
accoimting  estimate  recorded  at  year 
end.  However,  changes  in  an  accounting 
estimate  made  in  an  interim  period  that 
materially  affect  the  quarter  in  which 
the  change  occurred  are  required  to  be 
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disclosed  in  order  to  avoid  misleading 
comparisons.  In  making  such 
disclosure,  registrants  may  wish  to 
identify  (but  not  restate)  the  prior 
periods  in  which  transactions  were 
recorded  which  relate  to  the  change  in 
the  quarter. 

Question  7:  If  company  has  filed  a 
Form  10-Q/ A  amending  a  previously 
filed  Form  10-Q,  is  a  reconciliation  of 
quarterly  data  in  annual  financial 
statements  with  the  amoimts  originally 
reported  on  Form  10-Q  required? 

Interpretive  Response:  Yes.  However, 
if  the  company  publishes  quarterly 
reports  to  shareholders  and  has 
previously  made  detailed  disclosure  to 
shareholders  in  such  reports  of  the 
change  reported  on  the  Form  10-Q/A, 
no  reconciliation  would  be  required. 

b.  Financial  Statements  Presented  on 
Other  Than  a  Quarterly  Basis 

Facts:  Item  302(a)(1)  requires 
disclosure  of  quarterly  financial  data  for 
each  full  quarter  of  the  last  two  fiscal 
years  and  in  any  subsequent  interim 
period  for  which  an  income  statement  is 
presented. 

Question:  If  a  company  reports  at 
interim  dates  on  other  than  a  calendar- 
quarter  basis  (e.g.,  12-12-16-12  week 
basis),  will  it  be  precluded  fitjm 
reporting  on  such  basis  in  the  future? 

Interpretive  Response:  No,  as  long  as 
it  discloses  the  basis  of  interim  fiscal 
period  reporting  and  the  interim  fiscal 
periods  on  which  it  reports  are 
consistently  determined  from  year  to 
year  (or.  if  not,  the  lack  of  comparability 
is  disclosed). 

c  Deleted  by  SAB  103 

2.  [Amendments  to  Form  10-Q 

a.  Form  of  Condensed  Financial 
Statements 

Facte;  Rules  10-01(a)(2)  and  (3)  of 
Regulation  S-X  provide  that  interim 
balance  sheets  and  statements  of  income 
shall  include  only  major  captions  [i.e., 
numbered  captions)  set  forth  in 
Regulation  S-X,  with  the  exception  of 
inventories  where  data  as  to  raw 
materials,  work  in  process  and  finished 
goods  shall  be  included,  if  applicable, 
either  on  the  face  of  the  balance  sheet 
or  in  notes  thereto.  Where  any  major 
balance  sheet  caption  is  less  than  10% 
of  total  assets  and  the  amoimt  in  the 
caption  has  not  increased  or  decreased 
by  more  than  25%  since  the  end  of  the 
preceding  fiscal  year,  the  caption  may 
be  combined  widi  others.  When  any 
major  income  statement  caption  is  less 
than  15%  of  average  net  income  for  the 
most  recent  three  fiscal  years  and  the 
amount  in  the  caption  has  not  increased 
or  decreased  by  more  than  20%  as 


compared  to  the  corresponding  interim 
period  of  the  preceding  fiscal  year,  the 
caption  may  be  combined  with  others. 
Similarly,  the  statement  of  cash  flows 
may  be  abbreviated,  starting  with  a 
single  figure  of  cash  flows  provided  by 
operations  and  showing  other  changes 
individually  only  when  they  exceed 
10%  of  the  average  of  cash  flows 
provided  by  operations  for  the  most 
recent  three  years. 

Question  I ;  If  a  company  previously 
combined  captions  in  a  Form  10-Q  but 
is  required  to  present  such  captions 
separately  in  the  Form  10-Q  for  the 
current  quarter,  must  it  retroactively 
reclassify  amounts  included  in  the 
prior-year  financial  statements 
presented  for  comparative  purposes  to 
conform  with  the  captions  presented  for 
the  current-year  quarter? 
Interpretive  Response:  Yes.     • 
Question  2:  In  aetermining  whether  or 
not  major  income  statement  captions 
may  be  combined,  does  average  "net 
income"  for  the  last  three  years  (using 
the  company's  last  year  end  as  the 
starting  point)  mean  "net  income"  or 
income  before  extraordinary  items  and 
changes  in  accounting  principles? 

Interpretive  Response:  It  means  "net 
income." 

Question  3:  If  a  company  uses  the 
gross  profit  method  or  some  other 
method  to  determine  cost  of  goods  sold 
for  interim  periods,  will  it  be  acceptable 
to  state  only  that  it  is  not  practicable  to 
determine  components  of  inventory  at 
interim  periods? 

Interpretive  Response:  The  staff 
believes  disclosure  of  inventory 
components  is  important  to  investors.  In 
reaching  this  decision  the  staff 
recognizes  that  registrants  may  not  take 
inventories  during  interim  periods  and 
that  managements,  therefore,  will  have 
to  estimate  the  inventory  components. 
However,  the  staff  believes  that 
management  will  be  able  to  make 
reasonable  estimates  of  inventory 
components  based  upon  their 
knowledge  of  the  company's  production 
cycle,  the  costs  (labor  and  overhead) 
associated  with  this  cycle  as  well  as  the 
relative  sales  and  purchasing  volume  of 
the  company. 

Question  4:  If  a  company  has  years 
during  which  operations  resulted  in  a 
net  outflow  of  cash  and  cash 
equivalents,  should  it  exclude  such 
years  from  the  computation  of  cash  and 
cash  equivalents  provided  by  operations 
for  the  three  most  recent  years  in 
determining  what  sources  and 
applications  must  be  shown  separately? 
Interpretive  Response:  Yes.  Similar  to 
the  determination  of  average  net 
income,  if  operations  resulted  in  a  net 
outflow  of  cash  and  cash  equivalents 


during  any  year,  such  amouiit  should  be 
excluded  in  making  the  computation  of 
cash  flow  provided  by  operations  for  the 
three  most  recent  years  unless 
operations  resulted  in  a  net  outflow  of 
cash  and  cash  equivalents  in  all  three 
years,  in  which  case  the  average  of  the 
net  outflow  of  cash  and  cash  equivalents 
should  be  used  for  the  test. 

A.  Reporting  Requirements  for 
accounting  Changes 

1.  Pref6rability 

Farts;  Rule  10-01  (b)(6)  of  Regulation 
S-X  requires  that  a  registrant  who 
makes  a  material  change  in  its  method 
of  accounting  shall  indicate  the  date  of   • 
and  the  reason  for  the  change.  The 
registrant  also  must  include  as  an 
exhibit  in  the  first  Form  10-Q  filed 
subsequent  to  the  date  of  an  accounting 
change,  a  letter  from  the  registrant's 
independent  accountants  indicating 
whether  or  not  the  change  is  to  an 
alternative  principle  which  in  his 
judgment  is  preferable  under  the 
circumstances.  A  letter  from  the 
independent  accountant  is  not  required 
when  the  change  is  made  in  response  to 
a  standard  adopted  by  the  Financial 
Accounting  Standards  Board  which 
requires  such  a  change. 

Question  1 :  For  some  alternative 
accounting  principles,  authoritative 
bodies  have  specified  when  one 
alternative  is  preferable  to  another. 
However,  for  other  alternative 
accounting  principles,  no  authoritative 
body  has  specified  criteria  for 
determining  the  preferability  of  one 
alternative  over  another.  In  such 
situations,  how  should  preferability  be 
determined? 

Interpretive  Response:  In  such  cases, 
where  objective  criteria  for  determining 
the  preferability  among  alternative 
accounting  principles  have  not  been 
established  by  authoritative  bodies,  the 
determination  of  preferability  should  be 
based  on  the  particular  circumstances 
described  by  and  discussed  with  the 
registrant.  In  addition,  the  independent 
accountant  should  consider  other 
significant  information  of  which  he  is 
aware.* 

Question  2:  Management  may  offer,  as 
justification  for  a  change  in  accounting 
principle,  circumstances  such  as:  Their 
expectation  as  to  the  effect  of  general 
economic  trends  on  their  business  (e.g., 
the  impact  of  inflation),  then 


'  Registrants  also  are  reminded  that  paragraph  17 
of  APB  Opinion  20  requires  that  companies  disclose 
the  nature  of  and  justification  for  the  change  as  well 
as  the  effects  of  the  change  on  net  income  for  the 
period  in  which  the  change  is  made.  Furthermore, 
the  justification  for  the  change  should  explain 
clearly  why  the  newly  adopted  principle  is 
preferable  to  the  previously-applied  principle. 
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expectation  regarding  expanding 
consumer  demand  for  the  company's 
products,  or  plans  for  change  in 
marketing  methods.  Are  these 
circumstances  which  enter  into  the 
determination  of  preferability? 

Interpretive  Response:  Yes.  Those 
circumstances  are  examples  of  business 
judgment  and  planning  and  should  be 
evaluated  in  determining  preferability. 
In  the  case  of  changes  for  which 
objective  criteria  for  determining 
preferability  have  not  been  established 
by  authoritative  bodies,  business 
judgment  and  business  planning  often 
are  major  considerations  in  determining 
that  the  change  is  to  a  preferable  method 
because  the  change  results  in  improved 
financial  reporting. 

Question  3:  What  responsibility  does 
the  independent  accountant  have  for 
evaluating  the  business  judgment  and 
business  planning  of  the  registrant? 

Interpretive  Response:  Business 
judgment  and  business  planning  are 
within  the  province  of  the  registrant. 
Thus,  the  independent  accountant  may 
accept  the  registrant's  business 
judgment  and  business  planning  and 
express  reliance  thereon  in  his  letter. 
However,  if  either  the  plans  or  judgment 
appear  to  be  um-easonable  to  the 
independent  accountant,  he  should  not 
accept  them  as  justification.  For 
example,  an  independent  accoimtant 
should  not  accept  a  registrant's  plans  for 
a  major  expansion  if  he  believes  the 
registrant  does  not  have  the  means  of 
obtaining  the  funds  necessary  for  the 
expansion  program. 

Question  4:  If  a  registrant,  who  has 
changed  to  an  accounting  method  which 
was  preferable  under  the  circumstances, 
later  finds  that  it  must  abandon  its 
business  plans  or  change  its  business 
judgment  because  of  economic  or  other 
factors,  is  the  registrant's  justification 
nuUified? 

Interpretive  Response:  No.  A 
registrant  must  in  good  faith  justify  a 
change  in  its  method  of  accounting 
under  the  circumstances  which  exist  at 
the  time  of  the  change.  The  existence  of 
different  circumstances  at  a  later  time 
does  not  nullify  the  previous ' 
justification  for  the  change. 

Question  5:  If  a  registrant  justified  a 
change  in  accounting  method  as 
preferable  imder  the  circumstances,  and 
the  circumstances  change,  may  the 
registrant  revert  to  the  method  of 
accounting  used  before  the  change? 

Interpretive  Response:  Any  time  a 
registrant  makes  a  change  in  accoimting 
method,  the  change  must  be  justified  as 
preferable  under  the  circumstances. 
Thus,  a  registrant  may  not  change  back 
to  a  principle  previously  used  luiless  it 
can  justify  that  the  previously  used 


principle  is  preferable  in  the 
circumstances  as  they  currently  exist. 

Question  6:  If  one  client  of  an 
independent  accoimting  firm  changes 
its  method  of  accounting  and  the 
accountant  submits  the  required  letter 
stating  his  view  of  the  preferability  of 
the  principle  in  the  circiunstances,  does 
this  mean  that  all  clients  of  that  firm  are 
constrained  from  making  the  converse 
change  in  accounting  (e.g.,  if  one  client 
changes  fi-om  FIFO  to  LtFO,  can  no 
other  client  change  from  LIFO  to  FIFO)? 

Interpretive  Response:  No.  Each 
registrant  must  justify  a  change  in 
accoimting  method  on  the  basis  that  the 
method  is  preferable  under  the 
circumstances  of  that  registrant.  In 
addition,  a  registrant  must  furnish  a 
letter  from  its  independent  accountant 
stating  that  in  the  judgment  of  the 
independent  accountant  the  change  in 
method  is  preferable  under  the 
circumstances  of  that  registrant.  If 
registrants  in  apparently  similar 
circumstances  make  changes  in  opposite 
direction^,  the  staff  has  a  responsibility 
to  inquire  as  to  the  factors  which  were 
considered  in  arriving  at  the 
determination  by  each  registrant  and  its 
independent  accountant  that  the  change 
was  preferable  under  the  circumstances 
because  it  resulted  in  improved 
financial  reporting.  The  staff  recognizes 
the  importance,  in  many  circumstances, 
of  the  judgments  and  plans  of 
management  and  recognizes  that  such 
management  judgments  may,  in  good 
faith,  differ.  As  indicated  above,  the 
concern  relates  to  registrants  in 
apparently  similar  circumstances,  no 
matter  who  their  independent 
accountants  may  be. 

Question  7:  If  a  registrant  changes  its 
accounting  to  one  of  two  methods 
specifically  approved  by  the  FASB  in  a 
Statement  of  Financial  Accounting 
Standards,  need  the  independent 
accountant  express  his  view  as  to  the 
preferability  of  the  method  selected? 

Interpretive  Response:  If  a  registrant 
was  formerly  using  a  method  of 
accounting  no  longer  deemed 
acceptable,  a  change  to  either  method 
approved  by  the  FASB  may  be 
presumed  to  be  a  change  to  a  preferable 
method  and  no  letter  will  be  required 
from  the  independent  accountant.  If, 
however,  the  registrant  was  formerly 
using  one  of  the  methods  approved  by 
the  FASB  for  current  use  and  wishes  to 
change  to  an  alternative  approved 
method,  then  the  registrant  must  justify 
its  change  as  being  one  to  a  preferable 
method  in  the  circumstances  and  the 
independent  accountant  must  submit  a 
letter  stating  that  in  his  view  the  change 
is  to  a  principle  that  is  preferable  in  the 
circumstances. 


2.  Filing  of  a  Letter  From  the 
Accountants 

Facts:  The  registrant  makes  an 
accoimting  change  in  the  fourth  quarter 
of  its  fiscal  year.  Rule  10-01{b)(6)  of 
Regulation  S-X  requires  that  the 
registrant  file  a  letter  from  its 
independent  accountants  stating 
whether  or  not  the  change  is  preferable 
in  the  circumstances  in  the  next  Form 
10-Q.  Item  601(b)(18)  of  Regulation  S- 
K  provides  that  the  independent 
accountant's  preferability  letter  be  filed 
as  an  exhibit  to  reports  on  Forms  10-K 
or  10-Q. 

Question:  When  the  independent 
accountant's  letter  is  filed  with  the 
Form  10-K,  must  another  letter  also  be 
filed  with  the  first  quarter's  Form  10-Q 
in  the  following  year? 

Interpretive  Response:  No.  A  letter  is 
not  required  to  be  filed  with  Form  10- 
Q  if  it  has  been  previously  filed  as  an 
exhibit  to  the  Form  10-K. 

H.  Accounting  Series  Release  148 — 
Disclosure  Of  Compensating  Balances 
And  Short-Term  Borrowing 
Arrangements  (Adopted  November  13, 
1973  As  Modified  By  ASR  1 72  Adopted 
On  June  13,  1975  And  ASR  280  Adopted 
On  September  2,  1980) 

Facts:  ASR  148  (as  modified)  amends 
Regulation  S-X  to  include: 

1 .  Disclosure  of  compensating  balance 
arrangements. 

2.  Segregation  of  cash  for 
compensating  balance  arrangements  that 
are  legal  restrictions  on  the  availability 
of  cash. 

1.  Applicability 

a.  Arrangements  With  Other  Lending 
Institutions 

Question:  In  addition  to  banks,  is  ASR 
148  applicable  to  arrangements  with 
factors,  commercial  finance  companies 
or  other  lending  entities? 

Interpretive  Response:  Yes. 

b.  Bank  Holding  Companies  and 
Brokerage  Firms 

Question:  Do  the  provisions  of  ASR 
148  apply  to  bank  holding  companies 
and  to  brokerage  firms  filing  under  Rule 
17a-5? 

Interpretive  Response:  Yes;  however, 
brokerage  firms  are  not  expected  to  meet 
these  requirements  when  filing  Form  X- 
17a-5. 

c.  Financial  Statements  of  Parent 
Company  and  Unconsolidated 
Subsidiaries 

Question:  Are  the  provisions  of  ASR 
148  applicable  to  parent  company 
financial  statements  in  addition  to 
consolidated  financial  statements?  To 
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qnancial  statements  of  unconsolidated 
subsidiaries? 

Interpretive  Response:  ASR  148  data 
for  consolidated  financial  statements 
only  will  generally  be  sufficient  when  a 
filing  includes  consolidated  and  parent 
company  financial  statements.  Such 
data  are  required  for  each 
unconsolidated  subsidiary  or  other 
entity  when  a  filing  is  required  to 
include  complete  financial  statements  of 
those  entities.  When  the  filing  includes 
summarized  financial  data  in  a  footnote 
about  such  entities,  the  disclosures 
under  ASR  148  relating  to  the 
consolidated  financial  statements  will 
be  sufficient. 

d;  Foreign  Lenders 

I  Question:  Are  ASR  148  disclosure 
requirements  applicable  to 
arrangements  with  foreign  lenders? 

I  Interpretive  Response:  Yes. 

2',  Classification  of  Short-Term 
Obligations — Debt  Related  to  Long-Term 
Projects 

Facts:  Companies  engaging  in 
significant  long-term  construction 
programs  frequently  arrange  for 
revolving  cover  loans  which  extend 
until  the  completion  of  long-term 
construction  projects.  Such  revolving 
cover  loans  are  typically  arranged  with 
substantial  financial  institutions  and 
typically  have  the  following 
characteristics: 

1 .  A  firm  long-term  mortgage 
commitment  is  obtained  for  each 
project. 

2.  Interest  rates  and  terms  are  in  line 
f*  ith  the  company's  normal  borrowing 
airangements. 

1 3.  Amounts  are  equal  to  the  expected 
fiiU  mortgage  amount  of  all  projects. 

4.  The  company  may  draw  down 
funds  at  its  option  up  to  the  maximum 
amount  of  the  agreement. 

5.  The  company  uses  short-term 
interim  construction  financing' 
(commercial  paper,  bank  loans,  etc.) 
against  the  revolving  cover  loan.  Such 
indebtedness  is  rolled  over  or  drawn 
down  on  the  revolving  cover  loan  at  the 
company's  option.  The  company 
typically  has  regular  bank  lines  of  " 
credit,  but  these  generally  are  not  legally 
enforceable. 

Question:  Under  Statement  6,  will  the 
classification  of  loans  such  as  described 
above  as  long-term  be  acceptable? 

Interpretive  Response:  Wnere  such 
conditions  exist  providing  for  a  firm 
cammitment  throughout  the 
construction  program  as  well  as  a  firm 
commitment  for  permanent  mortgage 
financing,  and  where  there  are  no 
contingencies  other  than  the  completion 
of  construction,  the  guideline  criteria 
are  met  and  the  borrowing  under  such 


a  program  should  be  classified  as  long- 
term  with  appropriate  disclosure. 

3.  Compensating  Balances 

a.  Compensating  Balances  for  Future 
Credit  Availability 

Facts:  Rule  5-02.1  of  Regulation  S-X 
requires  disclosure  of  compensating 
balances  in  order  to  avoid  undisclosed 
commingling  of  such  balances  with 
other  funds  having  different  liquidity 
characteristics  and  bearing  no 
determinable  relationship  to  borrowing 
arrangements.  It  also  requires  footnote 
disclosure  distinguishing  the  amounts 
of  such  balances  maintained  under  a       I 
formal  agreement  to  assure  future  credit 
availability. 

Question:  In  disclosing  compensating 
balances  maintained  to  assure  future 
credit  availability,  is  it  necessary  to 
segregate  compensating  balances  for  an 
unused  portion  of  a  regular  line  of  credit 
when  a  total  compensating  balance 
amount  covering  both  used  and  unused 
amounts  of  a  line  of  credit  is  disclosed? 

Interpretive  Response:  No. 

b.  Changes  in  Compensating  Balances 

Facts:  ASR  148  guidelines  indicate 
the  need  for  additional  disclosures 
where  compensating  balances  were 
materially  greater  during  the  period 
than  at  the  end  of  the  period. 

Question:  Does  this  disclosure  relate 
to  changes  in  the  arrangement  (e.g.,  the 
required  compensating  balance 
percentage)  or  changes  in  borrowing 
levels? 

Interpretive  Response:  Both. 

c.  Float 

Facts:  ASR  148  states  that 
"compensating  balance  arrangements 
*   *   *  are  normally  expressed  in  terms 
of  collected  bcUik  ledger  balances  but  the 
financial  statements  are  presented  on 
the  basis  of  the  company's  books.  In 
order  to  make  the  disclosure  of 
compensating  balance  amounts  *   *   * 
consistent  with  the  cash  amounts 
reflected  in  the  financial  statements,  the 
balance  figure  agreed  upon  by  the  bank 
and  the  company  should  be  adjusted  if 
possible  by  the  estimated  float." 

Question:  In  determining  the  amount 
of  "float"  as  suggested  by  ASR  148 
guidelines,  frequently  an  adjustment  to 
the  bank  balance  is  required  for 
"uncollected  funds."  On  what  basis 
should  this  adjustment  be  estimated? 

Interpretive  Response:  The  adjustment 
should  be  estimated  based  upon  the 
method  used  by  the  bank  or  a 
reasonable  approximation  of  that 
method.  The  following  is  a  sample 
computation  of  the  amount  of 
compensating  balances  to  be  disclosed 
where  uncollected  funds  are  involved. 


Assumptions:  The  company  has 
agreed  to  maintain  compensating 
balances  equal  to  20%  of  short-term 
borrowings. 

Short-term  borrowings  $10,000,000 

Compensating  balances  per 

bank  balances  2.000.000 

Estimated  float  (approxi- 
mates the  excess  of  out- 
standing checks  over  de- 
posits in  transit)  480,000 

Estimated  uncollected  funds  320,000 

Computation: 

Compensating  balances 

per  bank  balances  2,000,000 

Estimated  uncollected 

funds  320,000 

Estimated  float  (480.000) 

Compensating  bal- 
ances stated  in 
terms  of  a  book 
cash  balance  and 
to  be  disclosed  ...  1,840.000 


4.  Miscellaneous 

a.  Periods  Required 

Question:  For  what  periods  are  ASR 
148  disclosures  required? 

Interpretive  Response:  Disclosure  of 
compensating  balance  arrangements  and 
other  disclosures  called  for  in  ASR  148 
are  required  for  the  latest  fiscal  year  but 
are  generally  not  required  for  any  later 
interim  period  unless  a  material  change 
has  occiured  since  year  end. 

b.  10-Q  Disclosures 

Question:  Are  ASR  148  disclosures 
required  in  10-Q's? 

Interpretive  Response:  In  general,  ASR 
148  disclosures  are  not  required  in  Form 
10-Q.  However,  in  some  instances 
material  changes  in  borrowing 
arrangements  or  borrowing  levels  may 
give  rise  to  the  need  for  disclosure 
either  in  Form  10-Q  or  Form  8-K. 

/.  Accounting  Series  Release  149 — 
Improved  Disclosure  of  Income  Tax 
Expense  (Adopted  November  28,  1973 
And  Modified  by  ASR  280  Adopted  on, 
September  2,  1980) 

Facts:  ASR  149  and  280  amend 
Regulation  S-X  to  include: 

1.  Disclosure  of  tax  effect  of  timing 
differences  comprising  deferred  income 
tax  expense. 

2.  Disclosure  of  the  components  of 
income  tax  expense,  including  currently 
payable  and  the  net  tax  effects  of  timing 
differences. 

3.  Disclosure  of  the  components  of 
income  [loss]  before  income  tax  expense 
[benefit]  as  either  domestic  or  foreign. 

4.  Reconciliation  between  the 
statutory  Federal  income  tax  rate  and 
the  effective  tax  rate. 
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1.  Tax  Rate 

Question  1 :  In  reconciling  to  the 
eifective  tax  rate  should  the  rate  used  be 
a  combination  of  state  and  Federal 
income  tax  rates? 

Interpretive  Response:  No,  the 
reconciliation  should  be  made  to  the 
Federal  income  tax  rate  only. 

Question  2:  What  is  the  "applicable 
statutory  Federal  income  tax  rate'? 

Interpretive  Response:  The  applicable 
statutory  Federal  income  tax  rate  is  the 
normal  rate  applicable  to  the  reporting 
entity.  Hence,  the  statutory  rate  for  a 
U.S.  partnership  is  zero.  If,  for  example, 
the  statutory  rate  for  U.S.  corporations 
is  22%  on  the  first  $25,000  of  taxable 
income  and  46%  on  the  excess  over 
$25,000,  the  "normalized  rate"  for 
corporations  would  fluctuate  in  the 
range  between  22%  and  46%  depending 
on  the  amount  of  pretax  accounting 
income  a  corporation  has. 

2.  Taxes  of  Investee  Company 

Question;  If  a  registrant  records  its 
share  of  earnings  or  losses  of  a  50%  or 
less  owned  person  on  the  equity  basis 
and  such  person  has  an  effective  tax  rate 
which  differs  by  more  than  5%  from  the 
applicable  statutory  Federeil  income  tax 
rate,  is  a  reconciliation  as  required  by 
Rule  4-08(g)  necessary? 

Interpretive  Response:  Whenever  the 
tax  components  are  known  and  material 
to  the  investor's  (registrant's)  financial 
position  or  results  of  operations, 
appropriate  disclosure  should  be  made. 
In  some  instances  where  50%  or  less 
owned  persons  are  accoimted  for  by  the 
equity  method  of  accoimting  in  the 
financial  statements  of  the  registrant, 
the  registrant  may  not  know  the  rate  at 
which  the  various  components  of 
income  are  taxed  and  it  may  not  be 
practicable  to  provide  disclosure 
concerning  such  components. 

It  should  also  be  noted  that  it  is 
generally  necessary  to  disclose  the 
aggregate  dollar  and  per-share  effect  of 
situations  where  temporary  tax 
exemptions  or  "tax  holidays"  exist,  and 
that  such  disclosures  are  also  applicable 
to  50%  or  less  owned  persons.  Such 
disclosures  should  include  a  brief 
description  of  the  factual  circumstances 
and  give  the  date  on  which  the  special 
tax  status  will  terminate.  See  Topic 
ll.C. 

3.  Net  of  Tax  Presentation 

Question:  What  disclosure  is  required 
when  an  item  is  reported  on  a  net  of  tax 
basis  (e.g.,  extraordinary  items, 
discontinued  operations,  or  ciunulative 
adjustment  related  to  accoimting 
change)? 

Interpretive  Response:  When  an  item 
is  reported  on  a  net  of  tax  basis, 


additional  disclosure  of  the  nature  of 
the  tax  component  should  be  provided 
by  reconciling  the  tax  component 
associated  with  the  item  to  the 
applicable  statutory  Federal  income  tax 
rate  or  rates. 

4.  Loss  Years 

Question:  Is  a  reconciliation  of  a  tax 
recovery  in  a  loss  year  required? 

Interpretive  Response:  Yes,  in  loss 
years  the  actual  book  tax  benefit  of  the 
loss  should  be  reconciled  to  expected 
normal  book  tax  benefit  based  on  the 
applicable  statutory  Federal  income  tax 
rate. 

5.  Foreign  Registrants 

Question  i: Occasionally,  reporting 
foreign  persons  may  not  operate  imder 
a  normal  income  tax  base  rate  such  as 
the  current  U.S.  Federal  corporate 
income  tax  rate.  What  form  of  disclosure 
is  acceptable  in  these  circumstances? 

Interpretive  Response:  In  such 
instances,  reconciliations  between  year- 
to-year  effective  rates  or  between  a 
weighted  average  effective  rate  and  the 
current  effective  rate  of  total  tax  expense 
may  be  appropriate  in  meeting  the 
requirements  of  Rule  4-08{h){2).  A  brief 
description  of  how  such  a  rate  was 
determined  would  be  required  in 
addition  to  other  required  disclosiu«s. 
Such  an  approach  would  not  be 
acceptable  for  a  U.S.  registrant  with 
foreign  operations.  Foreign  registrants 
with  unusual  tax  situations  may  find 
that  these  guidelines  are  not  fully 
responsive  to  their  needs.  In  such 
instances,  registrants  should  discuss  the 
matter  with  the  staff. 

Question  2:  Where  there  are 
significant  reconciling  items  that  relate 
in  significant  part  to  foreign  operations 
as  well  as  domestic  operations,  is  it 
necessary  to  disclose  the  separate 
amounts  of  the  tax  component  by 
geographical  area,  e.g.,  statutory 
depletion  allowances  provided  for  by 
U.S.  and  by  other  foreign  jurisdictions? 

Interpretive  Response:  It  is  not 
practicable  to  give  an  all-encompassing 
answer  to  this  question.  However,  in 
many  cases  such  disclosure  would  seem 
appropriate. 

6.  Securities  Gains  and  Losses 

Question:  U  the  tax  on  the  securities 
gains  and  losses  of  banks  and  insiuance 
companies  varies  by  more  than  5%  from 
the  applicable  statutory  Federal  income 
tax  rate,  should  a  reconciliation  to  the 
statutory  rate  be  provided? 

Interpretive  Response:  Yes. 


7.  Tax  Expense  Components  v. 
"Overall"  Presentation 

Facts:  Rule  4-08(h)  requires  that  the 
various  components  of  income  tax 
expense  be  disclosed,  e.g.,  ciurently 
payable  domestic  taxes,  deferred  foreign 
taxes,  etc.  Frequently  income  tax 
expense  will  be  included  in  more  than 
one  caption  in  the  financial  statements. 
For  example,  income  taxes  may  be 
allocated  to  continuing  operations, 
discontinued  operations,  extraordinary 
items,  cumulative  effects  of  an 
accounting  change  and  direct  charges 
and  credits  to  shareholders'  equity. 

Question:  In  instances  where  income 
tax  expense  is  allocated  to  more  than 
one  caption  in  the  financial  statements, 
must  the  components  of  income  tax 
expense  included  in  each  caption  be 
disclosed  or  will  an  "overall" 
presentation  such  as  the  following  be 
acceptable? 

The  components  of  income  tax 
expense  are: 

Currently  payable  (per  tax  re- 
turn): 

Federal  $350,000 

Foreign  150,000 

State  50,000 

Deferred: 

Federal  125,000 

Foreign  75.000 

State  50,000 

800.000 


Income  tax  expense  i^  included  in  the 
financial  statements  as  fallows: 

Continuing  operations  $600,000 

Discontinued  operations  (200,000) 

Extraordinary  income 300,000 

Cumulative  effect  of  chsmge  in 

accounting  principle 100,000 

800,000 


Interpretive  Response:  An  overall 
presentation  of  the  natiue  described  will 
be  acceptable. 

J.  Deleted  by  SAB  47 

K.  Accounting  Series  Release  302 — 
Separate  Financial  Statements  Required 
By  Regulation  S-X 

1.  Deleted  by  SAB  103 

2.  Parent  Company  Financial 
Information 

a.  Computation  of  Restricted  Net  Assets 
of  Subsidiaries 

Facts:  The  revised  rules  for  parent 
company  disclosures  adopted  in  ASR 
302  require,  in  certain  circumstances, 
(1)  footnote  disclosure  in  the 
consolidated  financial  statements  about 
the  nature  and  amount  of  significant 
restrictions  on  the  ability  of  subsidiaries 
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to  transfer  funds  to  the  parent  through 
intercompany  loans,  advances  or  cash 
dividends  [Rule  4-08(e)(3)],  and  (2)  the 
presentation  of  condensed  parent 
cpmpany  financial  information  and 
cither  data  in  a  schedule  (Rule  12-04). 
To  determine  which  disclosures,  if  any, 
are  required,  a  registrant  must  compute 
its  proportionate  share  of  the  net  assets 
off  its  consolidated  and  unconsolidated 
subsidiary  companies  as  of  the  end  of 
the  most  recent  fiscal  year  which  are 
restricted  as  to  transfer  to  the  parent 
company  because  the  consent  of  a  third 
party  (a  lender,  regulatory  agency, 
foreign  government,  etc.)  is  required.  If 
the  registrant's  proportionate  share  of 
the  restricted  net  assets  of  consolidated 
subsidiaries  exceeds  25%  of  the 
registrant's  consolidated  net  assets,  both 
the  footnote  and  schedule  information 
are  required,  ff  the  amount  of  such 
restrictions  is  less  than  25%,  but  the 
sum  of  these  restrictions  plus  the 
amount  of  the  registrant's  proportionate 
share  of  restricted  net  assets  of 
imconsolidated  subsidiaries  plus  the 
registrant's  equity  in  the  undistributed 
earnings  of  50%  or  less  owned  persons 
(investees)  accounted  for  by  the  equity 
method  exceed  25%  of  consolidated  net 
assets,  the  footnote  disclosure  is 
required. 

Question  1 :  How  are  restricted  net 
ai  sets  of  subsidiaries  computed? 

Interpretative  Response:  The 
calculation  of  restricted  net  assets 
requires  an  evaluation  of  each 


Current  assets  

Noncurrent  assets 


subsidiary  to  identify  any  circumstances 
where  third  parties  may  limit  the 
subsidiary's  ability  to  loan,  advance  or 
dividend  funds  to  the  parent.  This 
evaluation  normally  comprises  a  review 
of  loan  agreements,  statutory  and 
regulatory  requirements,  etc.,  to 
determine  the  dollar  amount  of  each 
subsidiary's  restrictions.  The  related 
amount  of  the  subsidiary's  net  assets 
designated  as  restricted,  however, 
should  not  exceed  the  amoimt  of  the 
subsidiary's  net  assets  included  in 
consolidated  net  assets,  since  parent 
company  disclosures  are  triggered  when 
a  significant  amount  of  consolidated  net 
assets  are  restricted.  The  amount  of  each 
subsidiary's  net  assets  included  in 
consolidated  net  assets  is  determined  by 
allocating  (pushing  down)  to  each 
subsidiary  any  related  consolidation 
adjustments  such  as  intercompany 
balances,  intercompany  profits,  and 
differences  between  fair  value  and 
historical  cost  arising  from  a  business 
combination  accounted  for  as  a 
piurhase.  This  amount  is  referred  to  as 
the  subsidiary's  adjusted  net  assets.  If 
the  subsidiary's  adjusted  net  assets  are 
less  than  the  amoimt  of  its  restrictions 
because  the  push  down  of  consolidating 
adjustments  reduced  its  net  assets,  the 
subsidiary's  adjusted  net  assets  is  the 
amount  of  the  subsidiary's  restricted  net 
assets  used  in  the  tests. 

Registrants  with  numerous 
subsidiaries  and  investees  may  wish  to 


develop  approaches  to  facilitate  the 
determination  of  its  parent  company 
disclosure  requirements.  For  example,  if 
the  parent  company's  adjusted  net 
assets,  (excluding  any  interest  in  its 
subsidiaries)  exceed  75%  of 
consolidated  net  assets,  or  if  the  total  of 
all  of  the  registrant's  consolidated  and 
unconsolidated  subsidiaries'  restrictions 
and  its  equity  in  investees'  earnings  is 
less  than  25%  of  consolidated  net 
assets,  then  the  allocation  of 
consolidating  adjustments  to  the 
subsidiaries  to  determine  the  amount  of 
their  adjusted  net  assets  would  not  be 
necessary  since  no  parent  company 
disclosures  would  be  required. 

Question  2:  If  a  registrant  makes  a 
decision  that  it  will  permanently 
reinvest  the  undistributed  earnings  of  a 
subsidiary,  and  thus  does  not  provide 
for  income  taxes  thereon  because  it 
meets  the-criteria  set  forth  in  APB 
Opinion  23,  is  there  considered  to  be  a 
restriction  for  purposes  of  the  test? 

Interpretive  Response:  No.  The  rules 
require  that  only  third  party  restrictions 
be  considered.  Restrictions  on 
subsidiary  net  assets  imposed  by 
management  are  not  included. 

b.  Application  of  Tests  for  Parent 
Company  Disclosures 

Facts:  The  balance  sheet  of  the 
registrant's  100%-owned  subsidiary  at 
the  most  recent  fiscal  year-end  is 
summarized  as  follows: 


$120 
45 


$165 


Current  liabilities 
Long-temi  debt  .. 


Common  stock  

Retained  earnings 


$30 
60 


90 


25 
50 


75 


$165 


Net  assets  of  the  subsidiary  are  $75. 
Assume  there  are  no  consolidating 
adjustments  to  be  allocated  to  the 
subsidiary.  Restrictive  covenants  of  the 


subsidiary's  debt  agreements  provide 
that: 

•  Net  assets,  excluding  intercompany 
loans,  cannot  be  less  than  $35 


Restriction 


•  60%  of  accumulated  earnings  must 
be  maintained 

Question  1 :  What  is  the  amoimt  of  the 
subsidiary's  restricted  net  assets? 

Interpretive  Response: 


Net  assets:  currently  $75,  cannot  be  less  than  $35;  ttierefore i 

Dividends:  60%  of  accumulated  earnings  ($50)  cannot  be  paid  out;  ttierefore 


Computed  restrictions 


$35 
30 


Restricted  net  assets  for  purposes  of 
the  test  are  $35.  The  maximum  amount 
that  can  be  loaned  or  advanced  to  the 
parent  without  violating  the  net  asset 
covenant  is  $40  ($75-35).  Alternatively, 


the  subsidiary  could  pay  a  dividend  of 
up  to  $20  ($50-30)  without  violating  the 
dividend  covenant,  and  loan  or  advance 
up  to  $20,  without  violating  the  net 
asset  provision. 


Facts:  The  registrant  has  one  100%- 
owrned  subsidiary.  The  balance  sheet  of 
the  subsidiary  at  the  latest  fiscal  year- 
end  is  summarized  as  follows: 
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$75 
90 

Current  liabilitjes 

$23 

Nnnnirrpnt  a^<5Pt<i 

Long-term  debt 

57 

Redeemable  oreferred  stock 

10 

Common  stbck  ^ 

30 

Retained  earnings , 

45 

, 

75 

$165 

$165 

Assume  that  the  registrant's 
consolidated  net  assets  are  $130  and 
there  are  no  consolidating  adjustments 
to  be  allocated  to  the  subsidiary.  The 
subsidiary's  net  assets  are  $75.  The 
subsidiary's  noncurrent  assets  are 
comprised  of  $40  in  operating  plant  and 
equipment  used  in  the  subsidiary's 
business  and  a  $50  investmenHn  a  30% 
investee.  The  subsidiary's  equity  in  this 
investee's  undistributed  earnings  is  $18. 
Restrictive  covenants  of  the  subsidiary's 
debt  agreements  are  as  follows: 

1.  Net  assets,  excluding  intercompany 
balances,  cannot  be  less  than  $20. 

2.  80%  of  accumiilated  earnings  must 
be  reinvested  in  the  subsidiary. 

3.  Current  ratio  of  2:1  must  oe 
maintained. 

Question  2:  Are  parent  company 
footnote  or  schedule  disclosures 
required? 

Interpretive  Response:  Only  the 
parent  company  footnote  disclosures  are 
required.  The  subsidiary's  restricted  net 
assets  are  computed  as  follows: 


Restriction 

Computed 
restriction 

Net  assets:  currently  $75, 

cannot  be  less  ttian  $20; 

therefore 

$20 

Dividends:  80%  of  accumu- 

lated eamings  ($45)  can- 

not be  paid;  therefore  

36 

Cun^ent  ratio:  must  be  at 

least  2:1  ($46  current  as- 

sets must  be  maintained 

since  current  liabilities  are 

$23  at  fiscal  year-end); 

therefore 

46 

Restricted  net  assets  for  purposes  of 
the  test  are  $20.  The  amount  computed 
from  the  dividend  restriction  ($36)  and 
the  current  ratio  requirement  ($46)  are 
not  used  because  net  assets  may  be 
transferred  by  the  subsidiary  up  to  the 
limitation  imposed  by  the  requirement 
to  maintain  net  assets  of  at  least  $20, 
without  violating  the  other  restrictions. 
For  example,  a  transfer  to  the  parent  of 
up  to  $55  of  net  assets  could  be 
accomphshed  by  a  combination  of 


dividends  of  current  assets  of  $9  ($45- 
36),  and  loans  or  advances  of  current 
assets  of  up  to  $20  and  noncurrent 
assets  of  up  to  $26. 

Parent  company  footnote  disclosures 
are  required  in  this  example  since  the 
restricted  net  assets  of  the  subsidiary 
and  the  registrant's  equity  in  the 
eamings  of  its  100%-owned  subsidiary's 
investee  exceed  25%  of  consolidated  net 
assets  ({$20  +  18)/$130  =  29%].  The 
parent  company  schedule  information  is 
not  required  since  the  restricted  net 
assets  of  the  subsidiary  are  only  15%  of 
consolidated  net  assets  ($20/$130  = 
15%). 

Although  the  subsidiary's  noncurrent 
assets  are  not  in  a  form  which  is  readily 
transferable  to  the  parent  company,  the 
illiquid  nature  of  the  assets  is  not 
relevant  for  purposes  of  the  parent 
company  tests.  'The  objective  of  the  tests 
is  to  require  parent  company  disclosures 
when  the  parent  company  does  not  have 
control  of  its  subsidiaries'  funds  because 
it  does  not  have  unrestricted  access  to 
their  net  assets.  The  tests  trigger  parent 
company  disclosures  only  when  there 
are  significant  third  party  restrictions  on 
transfers  by  subsidiaries  of  net  assets 
and  the  subsidiaries'  net  assets  comprise 
a  significant  portion  of  consolidated  net 
assets.  Practical  limitations,  other  than 
third  party  restrictions  on  transferability 
at  the  measiuement  date  (most  recent 
fiscal  year-end),  such  as  subsidiary 
illiquidity,  are  not  considered  in 
computing  restricted  net  assets. 
However,  the  potential  effect  of  any 
limitations  other  than  those  imposed  by 
third  parties  should  be  considered  for 
inclusion  in  Management's  Discussion 
and  Analysis  of  liquidity. 

Facts: 


Subsidiary  A 
Subsidiary  B 
Consolidated 


Net  assets 


consolidating  adjustments  to  be 
allocated  to  the  subsidiaries.  Subsidiary 
A  has  restrictions  amounting  to  $200. 
Subsidiary  B's  restrictions  are  $1,000.  . 

Question  3:  What  parent  company 
disclosures  are  required  for  the 
registrant? 

Interpretive  Response:  Since 
subsidiary  A  has  an  excess  of  liabilities 
over  assets,  it  has  no  restricted  net 
assets  for  purposes  of  the  test.  However, 
both  parent  company  footnote  and 
schedule  disclosures  are  required,  since 
the  restricted  net  assets  of  subsidiary  B 
exceed  25%  of  consolidated  net  assets 
($1,000/3,700  =  27%). 

Facts: 


$(500) 
2,000 
3.700 


Subsidiary  A 
Subsidiary  B 
Consolidated 


Net  assets 


$850 

300 

3,700 


Subsidiaries  A  and  B  are  100%  owned 
by  the  registrant.  Assume  there  are  no 


The  registrant  owns  80%  of 
subsidiary  A.  Subsidiary  A  owns  100% 
of  subsidiary  B.  Assume  there  are  no 
consolidating  adjustments  to-be 
allocated  to  the  subsidiaries.  A  may  not 
pay  any  dividends  or  make  any  affiliate 
loans  or  advances.  B  has  no  restrictions. 
A's  net  assets  of  $850  do  not  include  its 
investment  in  B. 

Question  4:  Are  parent  company 
footnote  or  schedule  disclosures 
required  for  this  registrant? 

Inteqyretive  Response:  No.  All  of  the 
registrant's  share  of  subsidiary  A's  net 
assets  ($680)  are  res,tricted.  Although  B 
may  pay  dividends  and  loan  or  advance 
funds  to  A,  the  parent's  access  to  B's 
funds  through  A  is  restricted.  However, 
since  there  are  no  limitations  on  B's 
ability  to  loan  or  advance  funds  to  the 
parent,  none  of  the  parent's  share  of  B's 
net  assets  are  restricted.  Since  A's 
restricted  net  assets  are  less  than  25% 
of  consolidated  net  assets  ($680/3700  = 
18%),  no  parent  company  disclosures 
are  required. 

Facts:  The  consolidating  balance 
sheet  of  the  registrant  at  the  latest  fiscal 
year-end  is  simimarized  as  follows: 
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Current  assets  

30%  investment  in  affiliate  ... 

Investment  in  sut)sidiary  

Other  noncurrent  assets  

Current  liabilities  

Concurrent  liabilities  

Redeemable  preferred  stock 

Common  stock 

Paid-in  capital  

Retained  eamings 


Registrant 


$800 
175 
350 
625 

$1,950 
$600 
375 
275 
110 
290 
300 
700 

$1,950 


Subskliary 


$700 

0 

0 

300 

$1,000 

$400 

150 

0 

1 

49 

400 

450 

$1,000 


Consolidating 
adjustments 


$0 

0 

(350) 

(100) 

$(450) 

$0 

0 

0 

(1) 

(49) 

(400) 

-(450) 

$(450) 


i 


Consolidated 


$1,500 

175 

0 

825 

$2,500 

$1,000 
525 
275 
110 
290 
300 
700 

$2,500 


the  acquisition  of  the  100%-owned 
subsidiary  was  consimimated  on  the  last 
day  of  the  most  recent  fiscal  year. 
Immediately  preceding  the  acquisition, 
the  registrant  had  net  assets  of  $700, 
which  included  its  equity  in  the 
undisputed  eamings  of  its  30%  investee 
of  $75.  Inmiediately  after  acquiring  the 
subsidiary's  net  assets,  which  had  an 
historical  cost  of  $450  and  a  fair  value 
of  $350,  the  registrant's  net  assets  were 
stUl  $700  since  debt  and  preferred  stock 
totaling  $350  were  issued  in  the 
purchase.  The  subsidiary  has  debt 
covenants  which  permit  dividends, 
loans  or  advances,  to  the  extent,  if  any, 
that  net  assets  exceed  an  eimoimt  which 
is  determined  by  the  sum  of  $100  plus 
75%  of  the  subsidiary's  accumulated 
eamings. 

Question  5:  What  is  the  amoimt  of  the 
subsidiary's  restricted  net  assets?  Are 
parent  company  footnote  or  schedule 
disclosiu^s  required? 

Interpretive  Response:  Restricted  net 
assets  for  purposes  of  the  test  are  $350, 
and  both  the  parent  company  footnote 
and  schedule  disclosures  are  required. 

The  amount  of  the  subsidiary's 
restrictions  at  year-end  is  $400  [$100  + 
(75%  X  $400)].  The  subsidiary's 
adjusted  net  assets  after  the  push  down 
of  the  consolidation  entry  to  the 
subsidiary  to  record  the  noncurrent 
assets  acquired  at  their  fair  value  is  $350 
($450 -$100).  Since  the  subsidiary's 
adjusted  net  assets  ($350)  are  less  than 
the  amount  of  its  restrictions  ($400), 
restricted  net  assets  are  $350.  The 
computed  percentages  applicable  to 
each  of  the  disclosure  tests  is  in  excess 
of  25%.  Therefore,  both  parent  company 
footnote  and  schedule  information  are 
required.  The  percentage  applicable  to 
the  footnote  disclosure  test  is  61%  [($75 
+  $350)/$700l.  The  computed 
percentage  for  the  schedule  disclosure  is 
50%  ($350/$700). 


3.  Undistributed  Eamings  of  50%  or 
Less  Owned  Persons 

Facts:  Rule  4-08(e)(2)  of  Regulation 
SX  requires  footnote  disclosures  of  the 
amount  of  consolidated  retained 
eamings  which  represents  undistributed 
eamings  of  50%  or  less  owned  persons 
(investee)  accounted  for  by  the  equity 
method.  The  test  adopted  in  ASR  302  to 
trigger  disclosures  about  the  registrant's 
restricted  net  assets  (Rule  4-08(e)(3)) 
includes  the  parent's  equity  in  the 
imdistributed  eamings  of  investees. 

Question:  Is  the  amoimt  required  for 
footnote  disclosure  the  same  as  the 
amoimt  included  in  the  test  to 
determine  disclosures  about 
restrictions? 

Interpretive  Response:  Yes.  The 
amount  used  in  the  test  in  Rule  4- 
08(e)(3)  should  be  the  same  as  the 
amount  required  to  be  disclosed  by  Rule 
4-08(e)(2).  This  is  the  portion  of  the 
registrant's  consolidated  retained 
eamings  whicli  represents  the 
imdistributed  eamings  of  an  investee 
since  the  date(s)  of  acquisition.  It  is 
computed  by  determining  the 
registrant's  cumulative  equity  in  the 
investee's  eamings,  adjusted  by  any 
dividends  received,  related  goodwill 
amortized,  and  any  related  income  taxes 
provided. 

4.  Application  of  Significant  Subsidiary 
Test  to  Investees  and  Unconsolidated 
Subsidiaries 

a.  Separate  Financial  Statement 
Requirements 

Facts:  Rule  3-09  of  Regulation  SX 
requires  the  presentation  of  separate 
financial  statements  of  unconsolidated 
subsidiaries  and  of  50%  or  less  owned 
persons  (investee)  accounted  for  by  the 
equity  method  either  by  the  registrant  or 
by  a  subsidiary  of  the  registrant  in 
filings  with  the  Commission  if  any  of 
the  tests  of  a  significant  subsidiary  are 
met  at  a  20%  level. 

Question  1 :  Are  the  requirements  for 
separate  financial  statements  also 


applicable  to  an  investee  accounted  for 
by  the  equity  method  by  an  investee  of 
the  registrant? 

Interpretive  Response:  Yes.  Rule  3-09 
is  intended  to  apply  to  all  investees 
which  are  material  to  the  financial 
position  or  results  of  operations  of  the 
registrant,  regardless  of  whether  the 
investee  is  held  by  the  registrant,  a 
subsidiary  or  another  investee.  Separate 
financial  statements  should  be  provided 
for  any  lower  tier  investee  where  such 
an  entity  is  significant  to  the  registrant's 
consolidated  financial  statements. 

Question  2:  How  is  the  significant 
subsidiary  test  applied  to  the  lower  tier 
investee  in  the  situation  described  in 
Question  1? 

Interpretive  Response:  Since  the 
disclosures  provided  by  separate 
financial  statements  of  an  investee  are 
considered  necessary  to  evaluate  the 
overall  financial  condition  of  the 
registrant,  the  significant  subsidiary  test 
is  computed  based  on  the  materiahty  of 
the  lower  tier  investee  to  the  registrant 
consolidated.  An  example  of  the 
application  of  the  assets  test  of  the 
significant  subsidiary  rules  to  such  an 
investee  situation  will  illustrate  the 
materiality  measurement.  A  registrant 
with  total  consolidated  assets  of  $5,000 
owns  50%  of  Investee  A,  whose  total 
assets  are  $3,800.  Investee  A  has  a  45% 
investment  in  Investee  B,  whose  total 
assets  are  $4,800.  There  are  no 
intercompany  eliminations.  Separate 
financial  statements  are  required  for 
Investee  A,  and  they  are  required  for 
Investee  B  because  the  registrant's  share 
of  B's  total  assets  exceeds  20%  of 
consohdated  assets  [(50%  x  45%  x 
$4800)/$5000  =  22%]. 

b.  Summarized  Financial  Statement 
Requirements 

Facts:  Rule  4-08(g)  of  Regulation  S-X 
requires  summarized  financial 
information  about  unconsolidated 
subsidiaries  and  50%  or  less  owned 
persons  (investee)  to  be  included  in  the 
footnotes  to  the  financial  statements  if, 
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in  the  aggregate,  they  meet  the  tests  of 
a  significant  subsidiary  set  forth  in  Rule 
l-02{w). 

Question  1 :  Must  a  registrant  which 
includes  separate  financial  statements 
or  condensed  financial  statements  for 
imconsolidated  subsidiaries  or  investees 
in  its  annual  report  to  shareholders  also 
include  in  such  report  the  summarized 
financial  information  for  these  entities 
piu-suant  to  Rule  4-08(g)? 

Interpretive  Response:  No.  The 
purpose  of  the  summarized  information 
is  to  provide  minimum  standards  of 
disclosiue  when  the  impact  of  such 
entities  on  the  consolidated  financial 
statements  is  significant.  If  the  registrant 
furnishes  more  information  in  the 
annual  report  than  is  required  by  these 
minimiun  disclosiue  standards,  such  as 
condensed  financid  information  or 
separate  audited  financial  statements, 
the  summarized  data  can  be  excluded. 
The  Conunission's  rules  are  not 
intended  to  conflict  with  the  provisions 
of  APB  Opinion  18,  par  20(c)  and  (d). 
which  provide  that  either  separate 
financial  statements  of  investees  be 
presented  with  the  financial  statements 
of  the  reporting  entity  or  that 
sununarized  information  be  included  in 
the  reporting  entity's  financial  statement 
footnotes. 

Question  2:  Can  summarized 
information  be  omitted  for  individual 
entities  as  long  as  the  aggregate 
information  for  the  omitted  entity(s) 
does  not  exceed  10%  xmder  any  of  the 
significance  tests  of  Rule  1-02  (w)? 

Interpretive  Response:  The  10% 
measurement  level  of  the  significant 
subsidiary  rule  was  not  intended  to 
establish  a  materiality  criteria  for 
omission,  and  the  arbitrary  exclusion  of 
summarized  information  for  selected 
entities  up  to  a  10%  level  is  not 
appropriate.  Rule  4-08(g)  requires  that 
the  summarized  information  be 
included  for  all  imconsolidated 
subsidiaries  and  investees.  However,  the 
staff  recognizes  that  exclusion  of  the 
summarized  information  for  certain 
entities  is  appropriate  in  some 
circumstances  where  it  is  impracticable 
to  accumulate  such  information  and  the 
summarized  information  to  be  excluded 
is  de  minimis. 

L  Financial  Reporting  Release  28 — 
Accounting  For  Loan  Losses  By 
Registrants  Engaged  in  Lending 
Activities 

1.  Accounting  for  Loan  Losses 

General:  GAAP  for  recognition  of  loan 
losses  is  provided  by  Statements  5  and 
114.'  An  estimated  loss  from  a  loss 


contingency,  such  as  the  collectibility  of 
receivables,  should  be  accrued  when, 
based  on  information  available  prior  to 
the  issuance  of  the  financial  statements, 
it  is  probable  that  an  asset  has  been 
impaired  or  a  liability  has  been  incurred 
at  the  date  of  the  financial  statements 
and  the  amount  of  the  loss  can  be 
reasonably  estimated. ^  Statement  114 
provides  more  specific  guidance  on 
measurement  of  loan  impairment  and 
related  disclosures  but  does  not  change 
the  fundamental  recognition  criteria  for 
loan  losses  provided  by  Statement  5. 
Additional  guidance  on  the  recognition, 
measurement,  and  disclosure  of  loan 
losses  is  provided  by  EITF  Topic  D-80, 
Interpretation  14,  and  the  AICPA  Audit 
and  Accounting  Guide,  Banks  and 
Savings  Institutions. 

Further  guidance  for  SEC  registrants 
is  provided  by  FRR  28,  which  added 
subsection  (b).  Procedural  Discipline  in 
Determining  the  Allowance  and 
Provision  for  Loan  Losses  to  be 
Reported,  of  Section  401.09,  Accounting 
for  Loan  Losses  by  Registrants  Engaged 
in  Lending  Activities,  to  the 
Codification  of  Financial  Reporting 
Policies  (hereafter  referred  to  as  FRR 
28).  Additionally,  public  companies  are 
required  to  comply  with  the  books  and 
records  provisions  of  the  Securities 
Exchange  Act  of  1934  (Exchange  Act). 
Under  Sections  13(b)(2)-(7)  of  the 
Exchange  Act,  registrants  must  make 
and  keep  books,  records,  and  accounts, 
which,  in  reasonable  detail,  accurately 
and  fairly  reflect  the  transactions  and 
dispositions  of  assets  of  the  registrant. 
Registrants  also  must  maintain  internal 
accounting  controls  that  are  sufficient  to 
provide  reasonable  assurances  that, 
among  other  things,  transactions  are 
recorded  as  necessary  to  permit  the 
preparation  of  financial  statements  in 
conformity  with  GAAP. 

This  staff  interpretation  applies  to  all 
registrants  that  are  creditors  in  loan 
transactions  that,  individually  or  in  the 
aggregate,  have  a  material  effect  on  the 
registrant's  financial  statements.^ 


'  As  amended  by  Statement  118. 


*  Paragraph  8  of  Statement  5. 

3  For  purposes  of  this  interpretation,  a  loan  is 
defined  (consistent  with  paragraph  4  of  Statement 
114)  as  a  contractual  right  to  receive  money  on 
demand  or  on  fixed  or  determinable  dates  that  is 
recognized  as  an  asset  in  the  creditor's  statement  of 
financial  position.  For  purposes  of  this 
interpretation,  loans  do  not  include  trade  accounts 
receivable  or  notes  receivable  with  terms  less  than 
on  year  or  debt  securities  subject  to  the  provisions 
of  Statement  115 


2.  Developing  and  Documenting  a 
Systematic  Methodology 

a.  Developing  a  Systematic 
Methodology 

Facts:  Registrant  A,  or  one  of  its 
consolidated  subsidiaries,  engages  in 
lending  activities  and  is  developing  or 
performing  a  review  of  its  loan  loss 
allowance  methodology. 

Question:  What  are  some  of  the 
factors  or  elements  that  the  staff 
normally  would  expect  Registrant  A  to 
consider  when  developing  (or 
subsequently  performing  an  assessment 
of)  its  methodology  for  determining  its 
loan  loss  allowance  under  GAAP? 

Interpretive  Response:  The  staff 
normally  would  expect  a  registrant  that 
engages  in  lending  activities  to  develop 
and  document  a  systematic 
methodology '  to  determine  its 
provision  for  loan  losses  and  allowance 
for  loan  losses  as  of  each  financial 
reporting  date.  It  is  critical  that  loan  loss 
allowance  methodologies  incorporate 
management's  current  judgments  about 
the  credit  quality  of  the  loan  portfolio 
through  a  disciplined  and  consistently 
applied  process.  A  registrant's  lo£m  loss 
allowance  methodology  is  influenced  by 
entity-specific  factors,  such  as  an 
entity's  size,  organizational  structure, 
business  environment  and  strategy, 
management  style,  loan  portfolio 
characteristics,  loan  administration 
procedures,  and  management 
information  systems. 

However,  as  indicated  in  the  AICPA 
Audit  and  Accounting  Guide,  Banks  and 
Savings  Institutions  (Audit  Guide), 
"(wjhile  different  institutions  may  use 
different  methods,  there  are  certain 
common  elements  that  should  be 
included  in  any  {loan  loss  allowance] 
methodology  for  it  to  be  effective."  ^  A 
registrant's  loan  loss  allowance 
methodology  generally  should:  ^ 

•  Include  a  detailed  analysis  of  the 
loan  portfolio,  performed  on  a  regular 
basis; 

•  Consider  all  loans  (whether  on  an 
individual  or  group  basis); 

•  Identify  loans  to  be  evaluated  for 
impairment  on  an  individual  basis 
under  Statement  1 14  and  segment  the 
remainder  of  the  portfolio  into  groups  of 
loans  with  similar  risk  characteristics 


'  FRR  28  states  that  "the  Commission's  staff 
normally  would  expect  to  find  that  the  books  and 
records  of  registrants  engaged  in  lending  activities 
include  documentation  of  (the):  (a)  systematic 
methodology  to  be  employed  each  period  in 
determining  the  amount  of  the  loan  losses  to  be 
reported,  and  (b)  rationale  supporting  each  period's 
determination  that  the  amounts  reported  were 
adequate." 

2  See  paragraph  7.05  of  the  Audit  Guide. 

3 /bid. 


for  evaluation  and  analysis  under 
Statement  5; 

•  Consider  all  known  relevant 
internal  and  external  factors  that  may 
affect  loan  collectibility; 

•  Be  applied  consistently  but,  when 
appropriate,  be  modified  for  new  factors 
affecting  collectibility; 

•  Consider  the  particular  risks 
inherent  in  different  kinds  of  lending; 

•  Consider  current  collateral  values 
(less  costs  to  sell),  where  applicable; 

•  Require  that  analyses,  estimates, 
reviews  and  other  loan  loss  allowance 
methodology  functions  be  performed  by 
competent  and  well-trained  personnel; 

•  Be  based  on  current  and  reliable 
data; 

•  Be  well  documented,  in  writing, 
with  clear  explanations  of  the 
supporting  analyses  and  rationale  (see 
Question  2  below  for  staff  views  on 
documenting  a  loan  loss  allowance 
methodology);  and 

•  Include  a  systematic  and  logical 
method  to  consolidate  the  loss  estimates 
and  ensure  the  loan  loss  allowance 
balance  is  recorded  in  accordance  with 
GAAP. 

For  many  entities  engaged  in  lending 
activities,  the  allowance  and  provision 
for  loan  losses  are  significant  elements 
of  the  financial  statements. 

Therefore,  the  staff  believes  it  is 
appropriate  for  an  entity's  management 
to  review,  on  a  periodic  basis,  its 
methodology  for  determining  its 
allowance  for  loan  losses.''  Additionally, 
for  registrants  that  have  audit 
committees,  the  staff  believes  that 
oversight  of  the  financial  reporting  and 
auditing  of  the  loan  loss  allowance  by 
the  audit  committee  can  strengthen  the 
registrant's  control  system  and  process 
for  determining  its  allowance  for  loan 
losses.  5 


*  For  federally  insured  depository  institutions,  the 
December  21, 1993  'Interagency  Policy  Statement 
on  the  Allowance  for  Loan  and  Lease  Losses 
(ALLL)"  (the  1993  Interagency  Policy  Statement) 
indicates  that  boards  of  directors  and  management 
have  certain  responsibilities  for  the  ALLL  process 
and  amounts  reported.  For  example,  as  indicated  on 
page  4  of  that  statement,  "the  board  of  directors  and 
management  are  expected  to:  Ensure  that  the 
institution  has  an  effective  loan  review  system  and 
controls!;]  Ensure  the  prompt  charge-off  of  loans,  or 
portions  of  loans,  that  available  information 
confirms  to  be  uncollectible[;  and]  Ensure  that  the 
institution's  process  for  determining  an  adequate 
level  for  the  ALLL  is  based  on  a  comprehensive, 

.  adequately  documented,  and  consistently  applied 
analysis  of  the  institution's  loan  and  lease 
portfolio." 

*  SAS  61  (as  amended  by  SAS  90)  states,  in  part: 
"In  connection  writh  each  SEC  engagement  the 
auditor  should  discuss  with  the  audit  committee 
the  auditor's  judgments  about  the  quality,  not  just 
the  acceptability,  of  the  entity's  accounting 
principles  as  applied  in  its  financial  reporting.  The 
discussion  should  include  items  that  have  a 
significant  impact  on  the  representational 
foithfulness,  verifiability,  and  neutrality  of  the 


A  systematic  methodology  that  is 
properly  designed  and  implemented 
should  result  in  a  registrant's  best 
estimate  of  its  allowance  for  loan 
losses.^  Accordingly,  the  staff  normally 
would  expect  registrants  to  adjust  their 
loan  loss  allowance  balance,  either 
upward  or  downward,  in  each  period 
for  differences  between  the  results  of  the 
systematic  determination  process  and 
the  unadjusted  loan  loss  allowance 
balance  in  the  general  ledger.^ 

b.  Documenting  a  Systematic 
Methodology 

Question  1 :  Assume  the  same  facts  as 
in  Question  1.  What  would  the  staff 
normally  expect  Registrant  A  to  include 
in  its  documentation  of  its  loan  loss 
allowance  methodology? 

Interpretive  Response:  In  FRR  28,  the 
Commission  provided  guidance  for 
documentation  of  loan  loss  provisions 
and  allowances  for  registrants  engaged 
in  lending  activities.  The  staff  believes 
that  appropriate  written  supporting 
documentation  for  the  loan  loss 
provision  and  allowance  facilitates 
review  of  the  loan  loss  allowance 
process  and  reported  amounts,  builds 
discipline  and  consistency  into  the  loan 
loss  allowance  determination  process, 
and  improves  the  process  for  estimating 
loan  losses  by  helping  to  ensure  that  all 
relevant  factors  are  appropriately 
considered  in  the  allowance  analysis. 

The  staff,  therefore,  normally  would 
expect  a  registrant  to  document  the 
relationship  between  the  findings  of  its 
detailed  review  of  the  loan  portfolio  and 
the  amount  of  the  loan  loss  allowance 
and  the  provision  for  loan  losses 
reported  in  each  period.^ 

The  staff  normally  would  expect  to 
find  that  registrants  maintain  written 


accounting  information  included  in  the  financial 
statements.  (Footnote  omitted.]  Examples  of  items 
that  may  have  such  an  impact  are  the  following: 

•  Selection  of  new  or  changes  to  accounting 
policies 

•  Estimates,  judgments,  and  uncertainties 

•  Unusual  transactions 

•  Accounting  policies  relating  to  significant 
financial  statement  items,  including  the  timing  or 
transactions  and  the  period  in  which  they  are 
recorded." 

^  Registrants  should  also  refer  to  Interpretation 
14,  which  provides  accounting  and  disclosure 
guidance  for  situations  in  which  a  range  of  loss  can 
be  reasonably  estimated  but  no  single  amount 
within  the  range  appears  to  be  a  better  estimate  than 
any  other  amount  within  the  range. 

'  Registrants  should  refer  to  the  guidance  on 
materiality  in  SAB  99  (SAB  Topic  1  .M). 

■  FRR  28  states:  "The  specific  rationale  upon 
which  the  [loan  loss  allowance  and  provision] 
amount  actually  reported  is  based — i.e.,  the  bridge 
between  the  findings  of  the  detailed  review  [of  the 
loan  portfolio]  and  the  amount  actually  reported  in 
each  period— would  be  documented  to  help  ensure 
the  adequacy  of  the  reported  amount,  to  improve 
auditabUity,  and  to  serve  as  a  benchmark  for 
exercise  of  prudent  judgment  in  future  periods." 


supporting  documentation  for  the 
following  decisions,  strategies,  and 
processes:  ^ 

•  Policies  and  procedures: 

•  Over  the  systems  and  controls  that 
maintain  an  appropriate  loan  loss 
allowance,  and 

•  Over  the  loan  loss  allowance 
methodology; 

•  Loan  grading  system  or  process; 

•  Summary  or  consolidation  of  the 
loan  loss  allowance  balance; 

•  Validation  of  the  loan  loss 
allowance  methodology;  and 

•  Periodic  adjustments  to  the  loan 
loss  allowanceprocess. 

Question  2: Tne  Interpretive  Response 
to  Question  2  indicates  that  the  staff 
normally  would  expect  to  find  that 
registrants  maintain  written  supporting 
documentation  for  their  loan  loss 
allowance  policies  and  procedures.  In 
the  staffs  view,  what  aspects  of  a 
registrant's  loan  loss  allowance  internal 
accoimting  control  systems  and 
processes  would  appropriately  be 
addressed  in  its  written  policies  and 
procedures? 

Interpretive  Response:  The  staff  is 
aware  that  registrants  utilize  a  wide 
range  of  policies,  procedures,  and 
control  systems  in  their  loan  loss 
allowance  processes,  and  these  policies, 
procedures,  and  systems  are  tailored  to 
the  size  and  complexity  of  the  registrant 
and  its  loan  portfolio.  However,  die  staff 
believes  that,  in  order  for  a  registrant's 
loan  loss  allowance  methodology  to  be 
effective,  the  registrant's  vmtten 
policies  and  procedures  for  the  systems 
and  controls  that  maintain  an 
appropriate  loan  loss  allowance  would 
likely  address  the  following: 

•  The  roles  and  responsibilities  of  the 
registrant's  departments  and  personnel 
(including  the  lending  fimction,  credit 
review,  financial  reporting,  internal 
audit,  senior  management,  audit 
committee,  board  of  directors,  and 
others,  as  applicable)  who  determine  or 
review,  as  applicable,  the  loan  loss 


8  Paragraph  7.39  in  the  Audit  Guide  outlines 
specific  aspects  of  effective  internal  control  related 
to  the  allowance  for  loan  losses.  These  specific 
aspects  include  the  control  environment 
("management  communication  of  the  need  for 
proper  reporting  of  the  allowance");  management 
reports  that  summarize  loan  activity  and  the 
institution's  procedures  and  controls 
("accumulation  of  relevant,  sufficient,  and  reliable 
data  on  which  to  base  management's  estimate  of  the 
allowance");  "independent  loan  review;"  review  of 
information  and  assumptions  ("adequate  review 
and  approval  of  the  allowance  estimates  by  the 
Individuals  specified  in  management's  written 
policy");  assessment  of  the  process  ("comparison  of 
prior  estimates  related  to  the  allowance  with 
subsequent  results  to  assess  the  reliability  of  the 
process  used  to  develop  the  allowance");  and 
"consideration  by  management  of  whether  the 
allowance  is  consistent  with  the  operational  plans 
of  the  institution." 
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allowance  to  be  reported  in  the  financial 
statements; '" 

•  The  registrant's  accounting  policies 
for  loans  and  loan  losses,  including  the 
policies  for  charge-offs  and  recoveries 
and  for  estimating  the  fair  value  of 
collateral,  where  applicable;  ^^ 

•  The  description  of  the  registrant's 
systematic  methodology,  which  should 
be  consistent  with  the  registrant's 
accoimting  policies  for  determining  its 
loan  loss  allowance  (see  Question  4 
below  for  further  discussion);  '^  and 

•  The  system  of  internal  controls 
used  to  ensure  that  the  loan  loss 
allowance  process  is  maintained  in 
accordance  with  GAAP.^^ 

The  staff  normally  would  expect  an 
internal  control  system  '■»  for  the  loan 
loss  allowance  estimation  process  to: 

•  Include  measures  to  provide 
assurance  regarding  the  reliability  '^  and 
integrity  of  information  and  compliance 
with  laws,  regulations,  and  internal 
policies  and  procedures;  '^ 

•  Reasonably  assiue  that  the 
registrant's  financial  statements  are 
prepared  in  accordance  with  GAAP;  and 

•  Include  a  well-defined  loan  review 
process.'^ 


'"Paragraph  7.39  of  the  Audit  Guide  discusses 
"management  communication  of  the  need  for 
proper  reporting  of  the  allowance."  As  indicated  in 
that  paragraph,  the  "control  environment  strongly 
influences  the  effectiveness  of  the  system  of 
controls  and  reflects  the  overall  attitude,  awareness, 
and  action  of  the  board  of  directors  and 
management  concerning  the  importance  of  control." 

•'  Paragraph  7.33  of  the  Audit  Guide  refers  to  the 
documentation,  for  disclosure  purposes,  that  an 
entity  should  include  in  the  notes  to  the  financial 
statements  describing  the  accounting  policies  the 
entity  used  to  estimate  its  allowance  and  related 
provision  for  loan  losses. 

>2  Ibid.  As  indicated  in  paragraph  7.33,  "|s)uch  a 
description  should  identify  the  factors  that 
influenced  management's  judgment  (for  example, 
historical  losses  and  existing  economic  conditions) 
and  may  also  include  discussion  of  risk  elements 
relevant  to  particular  categories  of  financial 
instruments." 

"  See  also  paragraph  7.39  in  the  Audit  Guide 
which  provides  information  about  specific  aspects 
of  effective  internal  control  related  to  the  allowance 
for  loan  losses. 

"  Ibid.  Public  companies  are  required  to  comply 
with  the  books  and  records  provisions  of  the 
Exchange  act.  Under  Sections  13(b)(2H7)  of  the 
Exchange  Act,  registrants  must  make  and  keep 
books,  records,  and  accounts,  which,  in  reasonable 
detail,  accurately  and  fairly  reflect  the  transactions 
and  dispositions  of  assets  of  the  registrant. 
Registrants  also  must  maintain  internal  accounting 
controls  that  are  sufficient  to  provide  reasonable 
assurances  that,  among  other  things,  transactions 
are  recorded  as  necessary  to  permit  the  preparation 
of  financial  statements  in  conformity  with  GAAP. 

'^Concepts  Statement  2  provides  guidance  on 
"reliability"  as  a  primary  quality  of  accounting 
information. 

"Section  13(b)(2)-(7)  of  the  Exchange  Act. 

*' As  indicated  in  paragraph  7.05.  item  a,  in  the 
Audit  Guide,  a  loan  loss  allowance  methodology 
should  "include  a  detailed  and  regular  analysis  of 
the  loan  portfolio."  Paragraphs  7.06  to  7.13  provide 
additional  information  on  how  creditors 


A  weU-defined  loan  review  process  '^ 
typically  contains: 

•  An  effective  loan  grading  system 
that  is  consistently  applied,  identifies 
differing  risk  characteristics  and  loan 
quality  problems  accurately  and  in  a 
timely  manner,  and  prompts 
appropriate  administrative  actions;  ^^ 

•  Sufficient  internal  controls  to 
ensme  that  all  relevant  loan  review 
information  is  appropriately  considered 
in  estimating  losses.  This  includes 
maintaining  appropriate  reports,  details 
of  reviews  performed,  and  identification 
of  persoMiel  involved;  ^°  and 

•  Clear  formal  communication  and 
coordination  between  a  registrant's 
credit  administration  function,  financial 
reporting  group,  management,  board  of 
directors,  and  others  who  are  involved 
in  the  loan  loss  allowance 
determination  or  review  process,  as 
applicable  (e.g.,  written  policies  and 
procedures,  management  reports,  audit 
programs,  and  committee  minutes). ^^ 

Question  3:  The  Interpretive  Response 
to  Question  3  indicates  that  the  staff 
normally  would  expect  a  registrant's 
written  loan  loss  allowance  policies  and 
procedmes  to  include  a  description  of 
the  registrant's  systematic  allowance 
methodology,  which  should  be 
consistent  with  its  accoimting  policies 
for  determining  its  loan  loss  allowance. 
What  elements  of  a  registrant's  loan  loss 
allowance  methodology  would  the  staff 
normally  expect  to  be  described  in  the 
registrant's  written  policies  and 
procedures? 

Interpretive  Response:  The  staff 
normally  would  expect  a  registrant's 
written  policies  and  procedmes  to 
describe  the  primary  elements  of  its 
loan  loss  allowance  methodology, 
including  portfolio  segmentation  and 
impairment  measurement.  The  staff 
normally  would  expect  that,  in  order  for 
a  registrant's  loan  loss  allowance 
methodology  to  be  effective,  the 
registrant's  written  policies  and 


procedures  would  describe  the 
methodology: 

•  For  segmenting  the  portfolio: 

•  How  the  segmentation  process  is 
performed  (i.e.,  by  loan  type,  industry, 
risk  rates,  etc.);" 

•  When  a  loan  grading  system  is  used 
to  segment  the  portfolio: 

•  The  definitions  of  each  loan  grade; 

•  A  reconciliation  of  the  internal  loan 
grades  to  supervisory  loan  grades,  if 
applicable;  and 

•  The  delineation  of  responsibilities 
for  the  loan  grading  system. 

•  For  determining  and  measuring 
impairment  imder  Statement  114:  ^3 

•  The  methods  used  to  identify  loans 
to  be  analyzed  individually;   • 

•  For  individually  reviewed  loans 
that  are  impaired,  how  the  amount  of 
any  impairment  is  determined  and 
measured,  including: 

•  Procedures  describing  the 
impairment  measurement  techniques 
available;  and 

•  Steps  performed  to  determine 
which  technique  is  most  appropriate  in 
a  given  situation. 

•  The  methods  used  to  determine 
whether  and  how  loans  individually 
evaluated  under  Statement  114,  but  not 
considered  to  be  individually  impaired, 
should  be  grouped  with  other  loans  that 
share  common  characteristics  for 
impairment  evaluation  under  Statement 

•  For  determining  and  measuring 
impairment  imder  Statement  5:  ^s 

•  How  loans  with  similar 
characteristics  are  grouped  to  be 
evaluated  for  loan  collectibility  (such  as 
loan  type,  past-due  status,  and  risk); 

•  How  loss  rates  are  determined  (e.g., 
historical  loss  rates  adjusted  for 
envirorunental  factors  or  migration 
analysis)  and  what  factors  are 
considered  when  establishing 
appropriate  time  fi-ames  over  which  to 
evaluate  loss  experience;  and 

•  Descriptions  of  qualitative  factors 
[e.g.,  industry,  geographical,  economic, 


traditionally  identify  and  review  loans  on  an 
individual  basis  and  review  or  analyze  loans  on  a 
group  or  pool  basis. 

>" /bid.  Additionally,  paragraph  7.39  in  the  Audit 
Guide  provides  guidance  on  the  loan  review 
process.  As  stated  in  that  paragraph,  "[mlanagement 
reports  summarizing  loan  activity,  renewals,  and 
delinquencies  are  vital  to  the  timely  identification 
of  problem  loans."  The  paragraph  further  states: 
"Loan  reviews  should  be  conducted  by  institution 
personnel  who  are  Independent  of  the 
underwriting,  supervision,  and  collections 
functions.  The  specific  lines  of  reporting  depend  on 
the  complexity  of  the  institution's  organizational 
structure,  but  the  loan  reviewers  should  report  to 
a  high  level  of  management  that  is  independent 
from  the  lending  process  in  the  institution." 

>»/6jd. 

20  ibid. 

"  Ibid. 


"  Paragraph  7.07  in  the  Audit  Guide  states  that 
"creditors  have  traditionally  identified  loans  that 
are  to  be  evaluated  for  collectibility  by  dividing  the 
loan  portfolio  into  different  segments.  Each  segment 
should  contain  loans  with  similar  characteristics, 
such  as  risk  classification,  past-due  status,  and  type 
of  loan."  Paragraph  7.08  provides  additional 
guidance  on  classifying  individual  loans  and 
paragraph  7.13  indicates  considerations  for  groups 
or  pools  of  loans. 

"  See  Statement  114,  paragraphs  8  through  10  on 
recognition  of  impairment  and  paragraphs  1 1 
through  16  on  measurement  of  impairment.  See  also 
the  guidance  in  EITF  Topic  D-80. 

"  See  EITF  Topic  D-80,  Exhibit  D-80A,  Question 
#10. 

'*  See  Statement  5,  paragraphs  8(a)  and  8(b)  on 
accrual  of  loss  contingencies  and  paragraphs  22  and 
23  on  collectibility  of  receivables.  See  also  the 
guidance  in  EITF  Topic  D-80. 


and  political  factors)  that  may  affect  loss 
rates  or  other  loss  measurements. 

3.  Applying  a  Systematic 
Methodology — Measuring  and 
Documenting  Loan  Losses  Under 
Statement  114 

a.  Measuring  and  Documenting  Loan 
Losses  Under  Statement  114 — General 

Facts:  Approximately  one-third  of 
Registrant  B's  commercial  loan  portfolio 
consists  of  large  balance,  non- 
homogeneous  loans.  Due  to  their  large 
individual  balances,  these  loans  meet 
the  criteria  imder  Registrant  B's  policies 
and  procedures  for  individual  review 
for  impairment  under  Statement  114. 

Upon  review  of  the  large  balance 
loans.  Registrant  B  determines  that 
certain  of  the  loans  are  impaired  as 
defined  by  Statement  114.' 

Question:  of  the  commercial  loans 
reviewed  imder  Statement  114  that  are 
individually  impaired,  how  would  the 
staff  normally  expect  Registrant  B  to 
measure  and  document  the  impairment 
on  those  loans?  Can  it  use  an 
impairment  measurement  method  other 
than  the  methods  allowed  by  Statement 
114? 

Interpretive  Response:  For  those  loans 
that  are  reviewed  individually  under 
Statement  114  and  considered 
individually  impaired.  Registrant  B 
must  use  one  of  the  methods  for 
measuring  impairment  that  is  specified 
by  Statement  114  (that  is,  the  present 
value  of  expected  future  cash  flows,  the 
loan's  observable  market  price,  or  the 
fair  value  of  collateral). ^  Accordingly,  in 
the  circumstances  described  above,  for 
the  loans  considered  individually 
impaired  under  Statement  114,  it  would 
not  be  appropriate  for  Registrant  B  to 
choose  a  measurement  method  not 
prescribed  by  Statement  114.  For 
example,  it  would  not  be  appropriate  to 
measure  loan  impairment  by  applying  a 
loss  rate  to  each  loan  based  on  the 
average  historical  loss  percentage  for  all 
of  its  commercial  loans  for  the  past  five 
years. 

The  staff  normally  would  expect 
Registrant  B  to  maintain  as  sufficient, 
objective  evidence  ^  written 
documentation  to  support  its 
measurement  of  loan  impairment  under 


'  Paragraph  8  of  Statement  114  provides  that  a 
loan  is  impaired  when,  based  on  current 
information  and  events,  it  is  probable  that  all 
amounts  due  vrill  not  be  collected  pursuant  to  the 
terms  of  the  loan  agreement. 

^See  paragraph  13  of  Statement  114. 

'  Under  GAAS,  auditors  should  obtain  "sufficient 
competent  evidential  matter"  to  support  its  audit 
opinion.  See  AU  Section  326.  The  staff  normally 
would  expect  registrants  to  maintain  such 
evidHitial  matter  for  its  allowances  for  loan  losses 
for  u.se  by  the  auditors  in  conducting  their  annual 
audit. 


Statement  114.''  ff  Registrant  B  uses  the 
present  value  of  expected  future  cash 
flows  to  measure  impairment  of  a  loan, 
it  should  document  the  amount  and 
timing  of  cash  flows,  the  effective 
interest  rate  used  to  discount  the  cash 
flows,  and  the  basis  for  the 
determination  of  cash  flows,  including 
consideration  of  current  environmental 
factors  5  and  other  information  reflecting 
past  events  and  current  conditions,  ff 
Registrant  B  uses  the  fair  value  of 
collateral  to  measure  impairment,  the 
staff  normally  would  expect  to  find  that 
Registrant  B  had  documented  how  it 
determined  the  fair  value,  including  the 
use  of  appraisals,  valuation  assumptions 
and  calculations,  the  supporting 
rationale  for  adjustments  to  appraised 
values,  if  any,  and  the  determination  of 
costs  to  sell,  if  applicable,  appraisal 
quality,  and  the  expertise  and 
independence  of  the  appraiser.^ 
Similarly,  the  staff  normally  would 
expect  to  find  that  Registrant  B  had 
documented  the  amount,  source,  and 
date  of  the  observable  market  price  of  a 
loan,  if  that  method  of  measuring  loan 
impairment  is  used. 

b.  Measuring  and  Documenting  Loan 
Losses  Under  Statement  114  for  a 
Collateral  Dependent  Loan 

Facts:  Registrant  C  has  a  $10  million 
loan  outstanding  to  Company  X  that  is 
secured  by  real  estate,  which  Registrant 
C  individually  evaluates  under 
Statement  114  due  to  the  loan's  size. 
Company  X  is  delinquent  in  its  loan 
payments  under  the  terms  of  the  loan 
agreement.  Accordingly,  Registrant  C 
determines  that  its  loan  to  Company  X 
is  impaired,  as  defined  by  Statement 
114.  Because  the  loan  is  collateral 
dependent.  Registrant  C  measures 
impairment  of  the  loan  based  on  the  fair 
value  of  the  collateral.  Registrant  C 
determines  that  the  most  recent 
valuation  of  the  collateral  was 


■•  Paragraph  7.45  in  the  Audit  Guide  outlines 
sources  of  information,  available  from  management, 
that  the  independent  accountant  should  consider  in 
identifying  loans  that  contain  high  credit  risk  or 
other  significant  exposures  and  concentrations. 
These  sources  of  information  would  also  likely 
include  documentation  of  loan  impairment  under 
Statement  114  or  Statement  5.  Additionally,  as 
indicated  in  paragraphs  7.56  to  7.68  of  the  Audit 
Guide,  the  independent  accountant,  in  conducting 
an  audit,  may  perform  a  detailed  loan  file  review 
for  selected  loans.  A  registrant's  loan  files  may 
contain  documentation  about  borrowers'  financial 
resources  and  cash  flows  (see  paragraph  7.63)  or 
about  the  collateral  securing  the  loans,  if  applicable 
(see  paragraph  7.65  and  7.66). 

5  Question  #16  in  Exhibit  D-80A  of  EITF  Topic 
D-80  indicates  that  environmental  factors  include 
existing  industry,  geographical,  economic,  and 
political  factors. 

6  See  paragraphs  7.65  and  7.66  in  the  Audit  Guide 
for  additional  information  about  documentation  of  ■ 
loan  collateral. 


performed  by  an  appraiser  eighteen 
months  ago  and,  at  that  time,  the 
estimated  value  of  the  collateral  (fair 
value  less  costs  to  sell)  was  $12  million. 

Registrant  C  believes  that  certain  of 
the  assumptions  that  were  used  to  value 
the  collateral  eighteen  months  ago  do 
not  reflect  current  market  conditions 
and,  therefore,  the  appraiser's  valuation 
does  not  approximate  current  fair  value 
of  the  collateral. 

Several  buildings,  which  are 
comparable  to  the  real  estate  collateral, 
were  recently  completed  in  the  area, 
increasing  vacancy  rates,  decreasing 
lease  rates,  and  attracting  several 
tenants  away  from  the  borrower. 
Accordingly,  credit  review  personnel  at 
Registrant  C  adjust  certain  of  the 
valuation  assumptions  to  better  reflect 
the  current  market  conditions  as  they 
relate  to  the  loan's  collateral."  After 
adjusting  the  collateral  valuation 
assumptions,  the  credit  review 
department  determines  that  the  current 
estimated  fair  value  of  the  collateral, 
less  costs  to  sell,  is  $8  million.'*  Given 
that  the  recorded  investment  in  the  loan 
is  $10  million.  Registrant  C  concludes 
that  the  loan  is  impaired  by  $2  million 
and  records  an  allowance  for  loan  losses 
of  $2  million. 

Question:  What  documentation  would 
the  staff  normally  expect  Registrant  C  to 
maintain  to  support  its  determination  of 
the  allowance  for  loan  losses  of  $2 
million  for  the  loan  to  Company  X? 

Interpretive  Response:  The  staff 
normally  would  expect  Registrant  C  to 
document  that  it  measured  impairment 
of  the  loan  to  Company  X  by  using  the 
fair  value  of  the  loan's  collateral,  less 
costs  to  sell,  which  it  estimated  to  be  $8 
million.9  This  documentation '"  should 
include  the  registrant's  rationale  and 
basis  for  the  $8  million  valuation, 
including  the  revised  valuation 
assumptions  it  used,  the  valuation 
calculation,  and  the  determination  of 
costs  to  sell,  if  applicable. 

Because  Registrant  C  arrived  at  the 
valuation  of  $8  million  by  modifying  an 
earlier  appraisal,  it  should  document  its 


'  When  reviewing  collateral  dependent  loans. 
Registrant  C  may  often  find  it  more  appropriate  to 
obtain  an  updated  appraisal  to  estimate  the  effect 
of  current  market  conditions  on  the  appraised  value 
instead  of  internally  estimating  an  adjustment. 

"  An  auditor  who  uses  the  work  of  a  specialist, 
such  as  an  appraiser,  in  performing  an  audit  in 
accordance  with  GAAS  should  refer  to  the  guidance 
in  SAS  73  (AU  Section  336). 

8  See  paragraphs  7.65  to  7.66  in  the  Audit  Guide 
for  further  information  about  documentation  of  loan 
collateral  and  associated  audit  procedures  that  may 
be  performed  by  the  independent  accountant. 

'"As  stated  in  paragraph  7.14  of  the  Audit  Guide, 
"Itjhe  institution's  conclusions  about  the 
appropriate  amount  (of  loan  impairment  and  the 
allowance  for  loan  losses]  should  be  well 
documented." 
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rationale  and  basis  for  the  changes  it 
made  to  the  valuation  assumptions  that 
resulted  in  the  collateral  value  declining 
from  $12  million  eighteen  months  ago  to 
$8  million  in  the  ciurent  period. 

c.  Measiuing  and  Dociunenting  Loan 
Losses  Under  Statement  114 — Fully 
Collateralized  Loans 

Question:  In  the  stciff  s  view,  what  is 
an  example  of  an  acceptable 
documentation  practice  for  a  registrant 
to  adequately  support  its  determination 
that  no  allowance  for  loan  losses  should 
be  recorded  for  a  group  of  loans  because 
the  loans  are  fully  collateralized? 

Interpretive  Response:  Consider  the 
following  fact  pattern:  Registrant  D  has 
$10  million  in  loans  that  are  fully 
collateralized  by  highly  rated  debt 
securities  with  readily  determinable 
market  values.  The  loan  agreement  for 
each  of  these  loans  requires  the 
borrower  to  provide  qualifying  collateral 
sufficient  to  maintain  a  loan-to-value 
ratio  with  sufficient  margin  to  absorb 
volatility  in  the  securities'  market 
prices.  Registrant  D's  collateral 
department  has  physical  control  of  the 
debt  securities  through  safekeeping 
arrangements.  In  addition.  Registrant  D 
perfected  its  security  interest  in  the 
collateral  when  the  funds  were 
originally  distributed.  On  a  quarterly 
basis.  Registrant  D's  credit 
administration  function  determines  the 
market  value  of  the  collateral  for  each 
loan  using  two  independent  market 
quotes  and  compares  the  collatered 
value  to  the  loan  carrying  value.  If  there 
are  any  collateral  deficiencies, 
Registrant  D  notifies  the  borrower  and 
requests  that  the  borrower  immediately 
remedy  the  deficiency.  Due  in  part  to  its 
efficient  operation.  Registrant  D  has 
historically  not  incurred  any  material 
losses  on  these  loans.  Registrant  D 
believes  these  loans  aie  fully- 
collateralized  and  therefore  does  not 
maintain  any  loan  loss  allowance 
balemce  for  these  loans. 

Registrant  D's  management  summary 
of  the  loan  loss  allowance  includes 
documentation  indicating  that,  in 
accordance  with  its  loan  loss  allowance 
policy,  the  collateral  protection  on  these 
loans  has  been  verified  by  the  registrant, 
no  probable  loss  has  been  incurred,  and 
no  loan  loss  allowance  is  necessary. 

Documentation  in  Registrant  D's  loan 
files  includes  the  two  independent 
market  quotes  obtained  each  quarter  for 
each  loan's  collateral  amount,  the 
documents  evidencing  the  perfection  of 
the  security  interest  in  the  collateral, 
and  other  relevant  supporting 
documents.  Additionally,  Registrant  D's 
loan  loss  allowance  policy  includes  a 
discussion  of  how  to  determine  when  a 


loan  is  considered  "fully  collateralized" 
and  does  not  require  a  loan  loss 
allowance.  Registrant  D's  policy 
requires  the  following  factors  to  be 
considered  and  its  findings  concerning 
these  factors  to  be  fully  documented: 

•  Volatility  of  the  market  value  of  the 
collateral; 

•  Recency  and  reliability  of  the 
appraisal  or  other  valuation; 

•  Recency  of  the  registrant's  or  third 
party's  inspection  of  the  collateral; 

•  Historical  losses  on  similar  loans; 

•  Confidence  in  the  registrant's  lien 
or  security  position  including 
appropriate: 

f  Type  of  security  perfection  (e.g., 
physical  possession  of  collateral  or 
seciu^d  filing); 

•  Filing  of  security  perfection  [i.e., 
correct  dociunents  and  with  the 
appropriate  officials);  and 

•  Relationship  to  other  liens;  and 

•  Other  factors  as  appropriate  for  the 
loan  type. 

In  the  staffs  view.  Registrant  D's 
dociunentation  supporting  its 
determination  that  certain  of  its  loans 
are  fully  collateralized,  and  no  loan  loss 
allowance  should  be  recorded  for  those 
loans,  is  acceptable  under  FRR  28. 

4.  Applying  a  Systematic 
Methodology — Measuring  and 
Documenting  Loan  Losses  Under 
Statement  5 

a.  Measuring  and  Documenting  Loan 
Losses  Under  Statement  5 — General 

Question  1:  In  the  staffs  view,  what 
are  some  general  considerations  for  a 
registrant  in  applying  its  systematic 
methodology  to  measure  and  dociunent 
loan  losses  imder  Statement  5? 

Interpretive  Response:  For  loans 
evaluated  on  a  group  basis  under 
Statement  5,  the  staff  believes  that  a 
registrant  should  segment  the  loan 
portfolio  by  identifying  risk 
characteristics  that  are  common  to 
groups  of  loans. ^  Registrants  typically 
decide  how  to  segment  their  loan 
portfolios  based  on  many  factors,  which 
vary  with  their  business  strategies  as 
well  as  their  information  system 
capabilities.  Regardless  of  the 
segmentation  method  used,  the  staff 
normally  would  expect  a  registrant  to 
maintain  documentation  to  support  its 
conclusion  that  the  loans  in  each 
segment  have  similar  attributes  or 
characteristics.  As  economic  and  other 
business  conditions  change,  registrants 
often  modify  their  business  strategies. 


which  may  result  in  adjustments  to  the 
way  in  which  they  segment  their  loan 
portfolio  for  purposes  of  estimating  loan 
losses.  The  staff  normally  would  expect 
registrants  to  maintain  documentation 
to  support  these  segmentation 
adjustments.^ 

Based  on  the  segmentation  of  the  loan 
portfolio,  a  registrant  should  estimate 
the  Statement  5  portion  of  its  loan  loss 
allowance.  For  those  segments  that 
require  an  allowance  for  loan  losses,^ 
the  registrant  should  estimate  the  loan 
losses,  on  at  least  a  quarterly  basis, 
based  upon  its  ongoing  loan  review 
process  and  analysis  of  loan 
performance.''  The  registrant  should 
follow  a  systematic  and  consistently 
applied  approach  to  select  the  most 
appropriate  loss  measurement  methods 
and  support  its  conclusions  and 
rationale  with  written  documentation."* 

Facts:  After  identifying  certain  loans 
for  evaluation  luider  Statement  114, 
Registrant  E  segments  its  remaining  loan 
portfolio  into  five  pools  of  loans.  For 
three  of  the  pools,  it  measiues  loan 
impairment  xuider  Statement  5  by 
applying  historical  loss  rates,  adjusted 
for  relevant  enviroimiental  factors,  to 
the  pools'  aggregate  loan  balances.  For 
the  remaining  two  pools  of  loans. 
Registrant  E  uses  a  loss  estimation 
model  that  is  consistent  with  GAAP  to 
measure  loan  impairment  under 
Statement  5. 

Question  2:  What  documentation 
would  the  staff  normally  expect 
Registrant  E  to  prepare  to  support  its 
loan  loss  allowance  for  its  pools  of  loans 
under  Statement  5? 

Interpretive  Response:  Regardless  of 
the  method  used  to  determine  loan  loss 
measurements  under  Statement  5, 
Registrant  E  should  demonstrate  and 
document  that  the  loss  measurement 


'  Paragraph  7.07  of  the  Audit  Guide  indicates  that 
"(elach  segment  (of  the  loan  portfolio]  should 
contain  loans  with  similar  characteristics,  such  as 
risk  classification,  past-due  status,  and  type  of 
loan." 


^  Segmentation  of  the  loan  portfolio  is  a  standard 
element  in  a  loan  loss  allowance  methodology.  As 
indicated  in  paragraph  7.05  of  the  Audit  Guide,  the 
loan  loss  allowance  methodology  "should  be  well 
documented,  with  clear  explanations  of  the 
supporting  analyses  and  rationale." 

^  An  example  of  a  loan  segment  that  does  not 
generally  require  an  allowance  for  loan  losses  is  a 
group  of  loans  that  are  fully  secured  by  deposits 
maintained  at  the  lending  institution. 

*  FRR  28  refers  to  a  "systematic  methodology  to 
be  employed  each  period"  in  determining 
provisions  and  allowances  for  loan  losses.  As 
indicated  in  FRR  28,  the  staff  normally  would 
expect  that  the  systematic  methodology  would  be 
documented  "to  help  ensure  that  all  matters 
affecting  loan  collectibility  will  consistently  be 
identified  in  the  detailed  [loanl  review  process." 

^  Ibid.  Also,  as  indicated  in  paragraph  7.05  of  the 
Audit  Guide,  the  loan  loss  allowance  methodology 
"should  be  well  documented,  with  clear 
explanations  of  the  supporting  analyses  and 
rationale."  Further,  as  indicated  in  paragraph  7.14 
of  the  Audit  Guide,  "|t|he  institution's  conclusions 
about  the  appropriate  amount  |of  the  allowance) 
should  be  well  documented." 
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methods  used  to  estimate  the  loan  loss 
allowance  for  each  segment  of  its  loaif 
portfolio  are  determined  in  accordance 
with  GAAP  as  of  the  financial  statement 
date.^ 

As  indicated  for  Registrant  E,  one 
method  of  estimating  loan  losses  for 
groups  of  loans  is  through  the 
application  of  loss  rates  to  the  groups' 
aggregate  loan  balances.  Such  loss  rates 
tj^ically  reflect  the  registrant's 
historical  loan  loss  experience  for  each 
group  of  loans,  adjusted  for  relevant 
environmental  factors  (e.g.,  industry, 
geographical,  economic,  and  political 
factors)  over  a  defined  period  of  time.  If 
a  registrant  does  not  have  loss 
experience  of  its  ov«i,  it  may  be 
appropriate  to  reference  the  loss 
experience  of  other  companies  in  the 
same  business,  provided  that  the 
registrant  demonstrates  that  the 
attributes  of  the  loans  in  its  portfolio 
segment  are  similar  to  those  of  the  loans 
included  in  the  portfolio  of  the 
registrant  providing  the  loss 
experience.''  Registrants  should 
maintain  supporting  dociunentation  for 
the  technique  used  to  develop  their  loss 
rates,  including  the  period  of  time  over 
which  the  losses  were  incurred.  If  a 
range  of  loss  is  determined,  registrants 
should  maintain  documentation  to 
support  the  identified  range  and  the 
rationale  used  for  determining  which 
estimate  is  the  best  estimate  within  the 
range  of  loan  losses.^ 

The  staff  normally  would  expect  that, 
before  employing  a  loss  estimation 
model,  a  registrant  would  evaluate  and 
modify,  as  needed,  the  model's 
assumptions  to  ensure  that  the  resulting 
loss  estimate  is  consistent  with  GAAP. 
In  order  to  demonstrate  consistency 
with  GAAP,  registrants  that  use  loss 
estimation  models  should  typically 
document  the  evaluation,  the 
conclusions  regarding  the 
appropriateness  of  estimating  loan 
losses  with  a  model  or  other  loss 
estimation  tool,  and  the  objective 


"*  Refer  to  paragraph  8(b)  of  Statement  5.  Also,  as 
indicated  in  Exhibit  D-80A  of  EITF  Topic  I>-80. 
"Itfre  approach  for  determination  of  the  allowance 
should  be  well  documented  and  applied 
consistently  from  period  to  period."  (See  the 
overview  section  of  Exhibit  D-80A  and  Question 

#ia.) 

'Refer  to  paragraph  23  of  Statement  5. 

■Registrants  should  also  refer  to  Interpretation 
14,  which  provides  guidance  for  situations  in  which 
a  range  of  loss  can  be  reasonably  estimated  but  no 
single  amount  within  the  range  appears  to  be  a 
better  estimate  than  any  other  amount  within  the 
range.  Also,  paragraph  7.14  of  the  Audit  Guide 
notes  that  the  use  of  "a  method  that  results  in  a 
range  of  estimates  for  the  allowance,"  except  for 
impairment  measurement  under  Statement  114, 
which  is  based  on  "a  single  best  estimate  and  not 
a  range  of  estimates."  Paragraph  7.14  also  states  that 
"Itihe  institution's  conclusions  about  the 
appropriate  amount  should  be  well  documented." 


support  for  adjustments  to  the  model  or 
its  results.^ 

In  developing  loss  measurements, 
registrants  should  consider  the  impact 
of  current  environmental  factors  and 
then  document  which  factors  were  used 
in  the  analysis  and  how  those  factors 
affected  the  loss  measurements.  Factors 
that  should  be  considered  in  developing 
loss  measurements  include  the 
following:  i° 

•  Levels  of  and  trends  in 
delinquencies  and  impaired  loans; 

•  Levels  of  and  trends  in  charge-offs 
and  recoveries; 

•  Trends  in  volume  and  terms  of 
loans; 

•  Effects  of  any  changes  in  risk 
selection  and  underwriting  standards, 
and  other  changes  in  lending  policies, 
procedures,  and  practices; 

•  Experience,  ability,  and  depth  of 
lending  management  and  other  relevant 
staff; 

•  National  and  local  economic  trends 
and  conditions; 

•  Industry  conditions;  and 

•  Effects  of  changes  in  credit 
concentrations. 

For  any  adjustment  of  loss 
measiu-ements  for  environmental 
factors,  a  registrant  should  maintain 
sufficient,  objective  evidence '  ^  (a)  to 
support  the  amount  of  the  adjustment 
and  (b)  to  explain  why  the  adjustment 
is  necessary  to  reflect  ciurent 
information,  events,  circumstances,  and 
conditions  in  the  loss  measurements. 

b.  Measuring  and  Documenting  Loan 
Losses  Under  Statement  5— Adjusting 
Loss  Rates 

Facts:  Registrant  F's  lending  area 
includes  a  metropolitan  area  that  is 
financially  dependent  upon  the 
profitability  of  a  niunber  of 
manufacturing  businesses.  These 
businesses  use  highly  specialized 
equipment  and  significant  quantities  of 
rare  metals  in  the  manufacturing 
process.  Due  to  increased  low-cost 
foreign  competition,  several  of  the  parts 
suppliers  servicing  these  manufacturing 
firms  declared  bankruptcy.  The  foreign 
suppliers  have  subsequently  increased 
prices  and  the  manufacturing  firms  have 
suffered  from  increased  equipment 
maintenance  costs  and  smaller  profit 
margins. 


'The  systematic  methodology  (including,  if 
applicable,  loss  estimation  models)  used  to 
determine  loan  loss  provisions  and  allowances 
should  be  documented  in  accordance  with  FRR  28, 
paragraph  7.05  of  the  Audit  Guide,  and  EITF  Topic 
D-80. 

•"Refer  to  paragraph  7.13  in  the  Audit  Guide. 

"  AU  326  describes  the  "sufficient  competent 
evidential  matter"  that  auditors  must  consider  in 
accordance  with  GAAS. 


Additionally,  the  cost  of  the  rare 
metals  used  in  the  manufactiuing 
process  increased  and  has  now 
stabilized  at  double  last  year's  price. 
Due  to  these  events,  the  manufacturing 
businesses  are  experiencing  financial 
difficulties  and  have  recently 
announced  downsizing  plans. 

Although  Registrant  F  has  yet  to 
confirm  an  increase  in  its  loss 
experience  as  a  result  of  these  events, 
management  knows  that  it  lends  to  a 
significant  number  of  businesses  and 
individuals  whose  repayment  ability 
depends  upon  the  long-term  viability  of 
the  manufacturing  businesses. 
Registrant  F's  management  has 
identified  particular  segments  of  its 
commercial  and  consumer  customer 
bases  that  include  borrowers  highly 
dependent  upon  sales  or  salary  from  the 
manufacturing  businesses.  Registrant  F's 
management  performs  an  analysis  of  the 
affected  portfolio  segments  to  adjust  its 
historical  loss  rates  used  to  determine 
the  loan  loss  allowance.  In  this 
particular  case.  Registrant  F  has 
experienced  similar  business  and 
lending  conditions  in  the  past  that  it  can 
compare  to  ciurent  conditions. 

Question:  How  would  the  staff 
normally  expect  Registrant  F  to 
document  its  support  for  the  loss  rate 
adjustments  that  result  from  considering 
these  manufacturing  firms'  financial 
downturns? '2 

Interpretive  Response:  The  staff 
normally  would  expect  Registrant  F  to 
document  its  identification  of  the 
particular  segments  of  its  commercial 
and  consumer  loan  portfolio  for  which 
it  is  probable  that  the  manufacturing 
business'  financial  downturn  has 
resulted  in  loan  losses.  In  addition,  the 
staff  normally  would  expect  Registrant  F 
to  document  its  analysis  that  resulted  in 
the  adjustments  to  the  loss  rates  for  the 
affected  portfolio  segments."  The  staff 
normally  would  expect  that,  as  part  of 
its  documentation.  Registrant  F  would 
maintain  copies  of  the  documents 
supporting  the  analysis,  which  may 
include  relevant  economic  reports, 


'^  This  question  and  response  would  also  apply 
to  other  registrant  fact  patterns  in  which  the 
registrant  adjusts  loss  rates  for  environmental 
factors. 

"Paragraph  7.33  of  the  Audit  Guide  refers  to  the 
documentation,  for  disclosure  purposes,  that  an 
entity  should  include  in  the  notes  to  the  financial 
statements  describing  the  accounting  policies  and 
methodology  the  entity  used  to  estimate  its 
allowance  and  related  provision  for  loan  losses.  As 
indicated  in  paragraph  7.33,  "Isluch  a  description 
should  identify  the  factors  that  influenced 
management's  judgment  (for  example,  historical 
losses  and  existing  economic  conditions)  and  may 
also  include  discussion  of  risk  elements  relevant  to 
particular  categories  of  financial  instruments." 
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economic  data,  and  information  from 
individual  borrowers. 

Because  in  this  case  Registrant  F  has 
experienced  similar  business  and 
lending  conditions  in  the  past,  it  should 
consider  including  in  its  supporting 
documentation  an  analysis  of  how  the 
current  conditions  compare  to  its 
previous  loss  experiences  in  similar 
circumstances.  The  staff  normally 
would  expect  that,  as  part  of  Registrant 
F's  effective  loan  loss  allowance 
methodology,  it  would  create  a 
siunmary  of  the  amoimt  and  rationale 
for  the  adjustment  factor  for  review  by 
management  prior  to  the  issuance  of  the 
financial  statements.'-' 

c.  Measuring  and  Documenting  Loan 
Losses  Under  Statement  5 — Estimating 
Losses  on  Loans  Individually  Reviewed 
for  Impairment  but  not  Considered 
Individually  Impaired 

Facts:  Registrant  G  has  outstanding 
loans  of  $2  million  to  Company  Y  and 
$1  million  to  Company  Z,  both  of  which 
are  paying  as  agreed  upon  in  the  loan 
documents.  The  registrant's  loan  loss 
allowance  policy  specifies  that  all  loans 
greater  than  $750,000  must  be 
individually  reviewed  for  impairment 
under  Statement  114.  Company  Y's 
financial  statements  reflect  a  strong  net 
worth,  good  profits,  and  ongoing  ability 
to  meet  debt  service  requirements.  In 
contrast,  recent  information  indicates 
Company  Z's  profitability  is  declining 
and  its  cash  flow  is  tight.  Accordingly, 
this  loan  is  rated  substandard  under  the 
registrant's  loan  grading  system.  Despite 
its  concern,  management  believes 
Company  Z  will  resolve  its  problems 
and  determines  that  neither  loan  is 
individually  impaired  as  defined  by 
Statement  114. 

Registrant  G  segments  its  loan 
portfolio  to  estimate  loan  losses  under 
Statement  5.  Two  of  its  loan  portfolio 
segments  are  Segment  1  and  Segment  2. 
The  loan  to  Company  Y  has  risk 
characteristics  similar  to  the  loans 
included  in  Segment  1  and  the  loan  to 
Company  Z  has  risk  characteristics 
similar  to  the  loans  included  in  Segment 

2.15 

In  its  determination  of  its  loan  loss 
allowance  under  Statement  5,  Registrant 
G  includes  its  loans  to  Company  Y  and 
Company  Z  in  the  groups  of  loans  with 
similar  characteristics  (i.e..  Segment  1 


for  Company  Y's  loan  and  Segment  2  for 
Company  Z's  loan).'^  Management's 
analyses  of  Segment  1  and  Segment  2 
indicate  that  it  is  probable  that  each 
segment  includes  some  losses,  even 
though  the  losses  cannot  be  identified  to 
one  or  more  specific  loans.  Management 
estimates  that  the  use  of  its  historical 
loss  rates  for  these  two  segments,  with 
adjustments  for  changes  in 
environmental  factors,  provides  a 
reasonable  estimate  of  the  registrant's 
probable  loan  losses  in  these  segments. 

Question:  How  would  the  staff 
normally  expect  Registrant  G  to 
adequately  document  a  loan  loss 
allowance  under  Statement  5  for  these 
loans  that  were  individually  reviewed 
for  impairment  but  are  not  considered 
individually  impaired? 

Interpretive  Response:  The  staff 
normally  would  expect  that,  as  part  of 
Registrant  G's  effective  loan  loss 
allowance  methodology,  it  would 
document  its  decision  to  include  its 
loans  to  Company  Y  and  Company  Z  in 
its  determination  of  its  loan  loss 
allowance  imder  Statement  5.'^  The 
staff  also  normally  would  expect  that 
Registrant  G  would  document  the 
specific  characteristics  of  the  loans  that 
were  the  basis  for  grouping  these  loans 
with  other  loans  in  Segment  1  and 
Segment  2,  respectively. i"  Additionally, 
the  staff  normally  would  expect 
Registrant  G  to  maintain  documentation 
to  support  its  method  of  estimating  loan 
losses  for  Segment  1  and  Segment  2, 
which  typically  would  include  the 
average  loss  rate  used,  the  analysis  of 
historical  losses  by  loan  type  and  by 
internal  risk  rating,  and  support  for  any 
adjustments  to  its  historical  loss  rates. '^ 
The  registrant  would  typically  maintain 
copies  of  the  economic  and  other 
reports  that  provided  source  data. 

When  measuring  and  documenting 
loan  losses.  Registrant  G  should  take 


><  Paragraph  7.39  in  the  Audit  Guide  indicates 
that  effective  internal  control  related  to  the 
allowance  for  loan  losses  should  include 
"accumulation  of  relevant,  sufficient,  and  reliable 
data  on  which  to  base  management's  estimate  of  the 
allowance." 

>^  These  groups  of  loans  do  not  include  any  loans 
that  have  been  individually  reviewed  for 
impairment  under  Statement  114  and  determined  to 
be  impaired  as  defined  by  Statement  114. 


"i  Question  #10  in  Exhibit  D-80A  of  EITF  Topic 
D-60  states  that  if  a  creditor  concludes  that  an 
individual  loan  specifically  identified  for 
evaluation  is  not  impaired  under  Statement  114. 
that  loan  may  be  included  in  the  assessment  of  the 
allowance  for  loan  losses  under  Statement  5,  but 
only  if  specific  characteristics  of  the  loan  indicate 
that  it  is  probable  that  there  would  be  an  incurred 
loss  in  a  group  of  loans  with  those  characteristics. 

"Paragraph  7.05  in  the  Audit  Guide  indicates 
that  an  entity's  method  of  estimating  credit  losses 
should  "include  a  detailed  and  regular  analysis  of 
the  loan  portfolio,"  "consider  all  loans  (whether  on 
an  individual  or  pool-of-loans  basis),"  "be  based  on 
current  and  reliable  data,"  and  "be  well 
documented,  with  clear  explanations  of  the 
supporting  analyses  and  rationale."  Question  #10  in 
Exhibit  D-BOA  of  EITF  Topic  D-80  provides 
guidance  as  to  the  analysis  to  be  performed  when 
determining  whether  a  loan  that  is  not  individually 
impaired  under  Statement  114  should  be  included 
in  the  assessment  of  the  loan  loss  allowance  under 
Statement  5. 

'9 /bid. 


steps  to  prevent  layering  loan  loss 
allowances.  Layering  is  the 
inappropriate  practice  of  recording  in 
the  allowance  more  than  one  amount  for 
the  same  probable  loan  loss.  Layering 
can  happen  when  a  registrant  includes 
a  loan  in  one  segment,  determines  its 
best  estimate  of  loss  for  that  loan  either 
individually  or  on  a  group  basis  (after 
taking  into  account  all  appropriate 
environmental  factors,  conditions,  and 
events),  and  then  includes  the  loan  in 
another  group,  which  receives  an 
additional  loan  loss  allowance  amount. 

5.  Documenting  the  Results  of  a 
Systematic  Methodology 

a.  Documenting  the  Results  of  a 
Systematic  Methodology — General 

Facts:  Registrant  H  has  completed  its 
estimation  of  its  loan  loss  allowance  for 
the  current  reporting  period,  in 
accordance  with  GAAP,  using  its 
established  systematic  methodology. 

Question:  What  summary 
documentation  would  the  staff  normally 
expect  Registrant  H  to  prepare  to 
support  the  amount  of  its  loan  loss 
allowance  to  be  reported  in  its  financial 
statements? 

Interpretive  flespo/ise.' The  staff 
normally  would  expect  that,  to  verify 
that  loan  loss  allowance  balances  are 
presented  fairly  in  accordance  with 
GAAP  and  are  auditable,  management 
would  prepare  a  document  that 
summarizes  the  amount  to  be  reported 
in  the  financial  statements  for  the  loan 
loss  allowance.'  Common  elements  that 
the  staff  normally  would  expect  to  find 
documented  in  loan  loss  allowance 
summeiries  include:^ 

•  The  estimate  of  the  probable  loss  or 
range  of  loss  incurred  for  each  category 
evaluated  (e.g.,  individually  evaluated 
impaired  loans,  homogeneous  pools, 
and  other  groups  of  loans  that  are 
collectively  evaluated  for  impairment); 

•  The  aggregate  probable  loss 
estimated  using  the  registrant's 
methodology; 

•  A  summary  of  the  current  loan  loss 
allowance  balance; 

•  The  amount,  if  any,  by  which  the 
loan  loss  allowance  balance  is  to  be 
adjusted;  ^  and 


'  FRR  28  states:  "[tlhe  specific  rationale  upon 
which  the  (loan  loss  allowance  and  provision! 
amount  actually  reported  is  based — i.e.,  the  bridge 
between  the  bridge  between  the  findings  of  the 
detailed  review  (of  the  loan  portfolio]  and  the 
amount  actually  reported  in  each  period — would  be 
documented  to  help  ensure  the  adequacy  of  the 
reported  amount,  to  improve  auditability,  and  to 
serve  as  a  benchmark  for  exercise  of  prudent 
judgment  in  future  periods." 

^  See  also  paragraph  7.14  bf  the  Audit  guide. 

^  Subsequent  to  adjustments,  the  staff  normally 
would  expect  that  there  would  be  no  material 
differences  between  the  consolidated  loss  estimate, 
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•  Depending  on  the  level  of  detail 
that  supports  the  loan  loss  allowance 
analysis,  detailed  subschedules  of  loss 
estimates  that  reconcile  to  the  summary 
schedule. 

Generally,  a  registrant's  review  and 
approval  process  for  the  loan  loss 
allowcmce  relies  upon  the  data  provided 
in  these  consolidated  summaries.  There 
may  be  instances  in  which  individuals 
or  committees  that  review  the  loan  loss 
allowance  methodology  and  resulting 
allowance  balance  identify  adjustments 
that  need  to  be  made  to  the  loss 
estimates  to  provide  a  better  estimate  of 
loan  losses.  These  changes  may  be  due 
to  information  not  known  at  the  time  of 
the  initial  loss  estimate  (e.g., 
information  that  surfaces  after 
determining  and  adjusting,  as  necessary, 
historical  loss  rates,  or  a  recent  decline 
in  the  marketability  of  property  after 
conducting  a  Statement  1 14  valuation 
based  upon  the  fair  value  of  collateral). 
It  is  important  that  these  adjustments 
are  consistent  with  GAAP  and  are 
reviewed  and  approved  by  appropriate 
personnel.''  Additionally,  it  would 
typically  be  appropriate  for  the 
summary  to  provide  each  subsequent 
reviewer  with  an  understanding  of  the 
support  behind  these  adjustments. 
Therefore,  the  staff  normally  would 
expect  management  to  document  the 
nature  of  any  adjustments  and  the 
underlying  radonale  for  making  the 
cha^ges.5 

The  staff  also  normally  would  expect 
this  documentation  to  be  provided  to 
those  among  management  making  the 
final  determination  of  the  loan  loss 
allowance  amount.^ 

b.  Documenting  the  Results  of  a 
Systematic  Methodology — Allowance 
Adjustments 

Facfs;  Registrant  I  determines  its  loan 
loss  allowance  using  an  established 
systematic  process.  At  the  end  of  each 
reporting  period,  the  accounting 
department  prepares  a  summary 
schedule  that  includes  the  amount  of 
each  of  the  components  of  the  loan  loss 


as  determined  by  the  methodology,  and  the  final 
loan  loss  allowance  balance  reported  in  the 
Tmancial  statements.  Registrants  should  refeer  to 
SAB  99  and  SAS  89  and  its  amendments  to  AU 
Section  310. 

••Paragraph  7.39  in  the  Audit  guide  indicates  that 
effective  internal  control  related  to  the  allowance 
for  loen  losses  should  include  "adequate  review 
and  approval  of  the  allowance  estimates  by  the 
individuals  specified  in  management's  written 
policy." 

*  See  the  guidance  in  paragraph  7. 14  of  the  Audit 
Guide  ("the  institution's  conclusions  about  the 
appropriate  amount  shoudl  be  well  documented") 
and  in  FRR  28  ("the  specific  rationale  upon  which 
the  amount  actually  reported  in  each  individual 
period  is  based  would  be  documented"). 

eybid. 


allowance,  as  well  as  the  total  loan  loss 
allowance  amoimt,  for  review  by  senior 
management,  including  the  Credit 
Committee.  Members  of  senior 
management  meet  to  discuss  the  loan 
loss  allowance.  During  these 
discussions,  they  identify  changes  that 
are  required  by  GAAP  to  be  made  to 
certain  of  the  loan  loss  allowance 
estimates.  As  a  result  of  the  adjustments 
made  by  senior  management,  the  total 
amount  of  the  loan  loss  allowance 
changes.  However,  senior  management 
(or  its  designee)  does  not  update  the 
loan  loss  allowance  summary  schedule 
to  reflect  the  adjustments  or  reasons  for 
the  adjustments.  When  performing  their 
audit  of  the  financial  statements,  the 
independent  accountants  are  provided 
with  the  original  loan  loss  allowance 
simimary  schedule  reviewed  by  senior 
management,  as  well  as  a  verbal 
explanation  of  the  changes  made  by 
senior  management  when  they  met  to 
discuss  the  loan  loss  allowance. 

Question:  In  the  staff's  view,  are 
Registrant  I's  docimientation  practices 
related  to  the  balance  of  its  loan  loss 
allowance  in  compliance  with  existing 
documentation  guidance  in  this  area? 

Interpretive  Response:  No.  A 
registrant  should  maintain  supporting 
docimientation  for  the  loan  loss 
allowance  amount  reported  in  its 
financial  statements.^  As  illustrated 
above,  there  ma'y  be  instances  in  which 
loan  loss  allowance  reviewers  identify 
adjustments  that  need  to  be  made  to  the 
loan  loss  estimates.  The  staff  normally 
would  expect  the  nature  of  the 
adjustments,  how  they  were  measured 
or  determined,  and  the  underlying 
rationale  for  making  the  changes  to  the 
loan  loss  allowance  balance  to  be 
documented.*  The  staff  also  normally 
would  expect  appropriate 
documentation  of  the  adjustments  to  be 
provided  to  management  for  review  of 
the  final  loan  loss  allowance  amount  to 
be  reported  in  the  financial  statements. 
This  documentation  should  also  be 
made  available  to  the  independent 
accountants.  If  changes  frequenUy  occur 
during  management  or  credit  committee 
reviews  of  the  loan  loss  allowance, 
management  may  find  it  appropriate  to 
analyze  the  reasons  for  the  frequent 
changes  and  to  reassess  the 
methodology  the  registrant  uses.^ 


'  Ibid. 

'Ibid. 

^As  outlined  in  paragraph  7.39  of  the  Audit 
Guide,  effective  internal  controls  related  to  the 
allowance  for  loan  losses  should  include  adequate 
review  and  approval  of  allowance  estimates, 
including  review  of  soruces  of  relevant  information, 
review  of  development  of  assumptions,  review  of 
reasonableness  of  assumptions  and  resulting 
estimates,  and  consideration  of  changes  in 


6.  Validating  a  Systematic  Methodology 

Question:  What  is  the  staffs  guidance 
to  a  registrant  on  validating,  and 
documenting  the  validation  of,  its 
systematic  methodology  used  to 
estimate  loan  loss  allowances? 

Interpretive  Response:  The  staff 
believes  that  a  registrant's  loan  loss 
allowance  methodology  is  considered 
valid  when  it  accurately  estimates  the 
amoimt  of  loss  contained  in  the 
portfolio.  Thus,  the  staff  normally 
would  expect  the  registrant's 
methodology  to  include  procedures  that 
adjust  loan  loss  estimation  methods  to 
reduce  differences  between  estimated 
losses  and  actual  subsequent  charge- 
offs,  as  necessary.  To  verify  that  the  loan 
loss  allowance  methodology  is  valid  and 
conforms  to  GAAP,  the 'staff  believes  it 
is  appropriate  for  management  to 
establish  internal  control  policies,' 
appropriate  for  the  size  of  the  registrant 
and  the  type  and  complexity  of  its  loan 
products. 

These  policies  may  include 
procedures  for  a  review,  by  a  party  who 
is  independent  of  the  allowance  for  loan 
losses  estimation  process,  of  the 
allowance  for  loan  losses  methodology 
and  its  application  in  order  to  confirm 
its  effectiveness. 

In  practice,  registrants  employ 
numerous  procedures  when  validating 
the  reasonableness  of  their  loan  loss 
allowance  methodology  and 
determining  whether  there  may  be 
deficiencies  in  their  overall 
methodology  or  loan  grading  process. 
Examples  are: 

•  A  review  of  trends  in  loan  volume, 
delinquencies,  restructurings,  and 
concentrations. 

•  A  review  of  previous  charge-off  and 
recovery  history,  including  an 
evaluation  of  the  timeliness  of  the 
entries  to  record  both  the  charge-ofiis 
and  the  recoveries. 

•  A  review  by  a  party  that  is 
independent  of  the  loan  loss  allowance 
estimation  process.  This  often  involves 
the  independent  party  reviewing,  on  a 
test  basis,  source  documents  and 
underlying  assumptions  to  determine 
that  the  established  methodology 
develops  reasonable  loss  estimates. 

•  An  evaluation  of  the  appraisal 
process  of  the  underlying  collateral. 
This  may  be  accomplished  by 
periodically  comparing  the  appraised 
value  to  the  actual  sales  price  on 
selected  properties  sold. 

It  is  the  staff's  understanding  that,  in 
practice,  management  usually  supports 
the  validation  process  with  the 


previously  established  methods  to  arrive  at  the 
allowance. 
'  Ibid. 
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workpapers  from  the  loan  loss 
allowance  review  function.  Additional 
documentation  often  includes  the 
summary  findings  of  the  independent 
reviewer.  The  staff  normally  would 
expect  that,  if  the  methodology  is 
changed  based  upon  the  findings  of  the 
validation  process,  documentation  that 
describes  and  supports  the  changes 
would  be  maintained.-' 

Topic  7:  Real  Estate  Companies 

A.  Deleted  by  SAB  103 

B.  Deleted  by  SAB  103 

C.  Schedules  of  Real  Estate  and 
Accumulated  Depreciation,  and  of 
Mortgage  Loans  on  Real  Estate 

Facts:  Whenever  investments  in  real 
estate  or  mortgage  loans  on  real  estate 
are  significant,  the  schedules  of  such 
items  (see  Rules  12-28  and  12-29  of 
Regulation  S-X)  are  required  in  a 
prospectus. 

Question:  Is  such  information  also 
required  in  annual  reports  to 
shareholders? 

Interpretive  Response:  Although  Rules 
14a-3  and  14c-3  permit  the  omission  of 
financial  statement  schedules  from 
annual  reports  to  shareholders,  the  staff 
is  of  the  view  that  the  information 
required  by  these  schedules  is  of  such 
significance  within  the  real  estate 
industry  that  the  information  should  be 
included  in  the  financial  statements  in 
the  annual  report  to  shareholders. 

D.  Income  Before  Depreciation 

Facts:  Occasionally  an  income 
statement  format  will  contain  a  subtitle 
or  caption  titled  "Income  before 
depreciation  and  depletion." 

Question:  Is  this  caption  appropriate? 

Interpretive  Response:  The  staff 
objects  to  this  presentation  because  in 
the  staffs  view  the  presentation  may 
suggest  to  the  reader  that  the  amount  so 
captioned  represents  cash  flow  for  the 
period,  which  is  rarely  the  case  (see 
ASR  142). 


Topic  8:  Retail  Companies 

A.  Sales  of  Leased  or  Licensed 
Departments 

Facts:  At  times,  department  stores  and 
other  retailers  have  included  the  sales  of 
leased  or  licensed  departments  in  the 
amount  reported  as  "total  revenues." 

Question:  Does  the  staff  have  any 
objection  to  this  practice? 

Interpretive  Response:  In  November 

1975  the  staff  issued  SAB  1  that 
addressed  this  issue.  In  that  SAB  the 
staff  did  not  object  to  retailers 
presenting  sales  of  leased  or  licensed 
departments  in  the  amount  reported  as 
"total  revenues"  because  of  industry 
practice.  Subsequently,  in  November 

1976  the  FASB  issued  Statement  13.  In 
June  1995,  the  AICPA  staff  amended  its 
Technical  Practice  Aid  (TPA)  section 
5100.16  based  upon  an  interpretation  of 
Statement  13  that  leases  of  departments 
within  a  retail  establishment  are  leases 
of  tangible  assets  within  the  scope  of 
Statement  13.'  Consistent  with  the 
interpretation  in  TPA  section  5100.16, 
the  staff  believes  that  Statement  1 3 
requires  department  stores  and  other 
retailers  that  lease  or  license  store  space 
to  account  for  rental  income  from  leased 
departments  in  accordance  with 
Statement  13.  Accordingly,  it  would  be 
inappropriate  for  a  department  store  or 
other  retailer  to  include  in  its  revenue 
the  sales  of  the  leased  or  licensed 
departments.  Rather,  the  department 
store  or  other  retailer  should  include  the 
rental  income  as  part  of  its  gross 
revenue.  The  staff  would  not  object  to 
disclosure  in  the  footnotes  to  the 
financial  statements  of  the  amount  of 
the  lessee's  sales  from  leased 
departments.  If  the  arrangement  is  not  a 
lease  but  rather  a  service  arrangement 
that  provides  for  payment  of  a  fee  or 
commission,  the  retailer  should 
recognize  the  fee  or  commission  as 
revenue  when  earned.  If  the  retailer 
assumes  the  risk  of  bad  debts  associated 
with  the  lessee's  merchandise  sales,  the 


retailer  generally  should  present  bad 
debt  expense  in  accordance  with  Rule 
5-03(b)(5)  of  Regulation  S-X. 

B.  Finance  Charges 

Facts:  Department  stores  and  other 
retailers  impose  finance  charges  on 
credit  sales. 

Question:  How  should  such  charges 
be  disclosed? 

Interpretive  Response:  As  a  minimum, 
the  staff  requests  that  the  amount  of 
gross  revenue  from  such  charges  be 
stated  in  a  footnote  and  that  the  income 
statement  classification  which  includes 
such  revenue  be  identified.  The 
following  are  examples  of  acceptable 
disclosure: 

Example  1 

Consumer  Credit  Operations: 
The  results  of  the  Consumer  Credit 
Operations  which  are  included  in  the 
Statement  of  Earnings  as  a  separate  line 
item  are  as  follows  for  the  fiscal  year 
ended  January  31,  20x0: 

Service  charges  $167,000,000 

Operating  expenses 

Interest  60,000,000 

Payroll  35,000,000 

Provision  for  uncollected 
accounts  29,000,000 

All  other  credit  and  collec- 
tion expenses  32,000,000 

Provision  for  Federal  In- 
come taxes  5,000,000 

Total  operating  ex- 
penses           161,000,000 

Consumer  credit  operations 
eamings  6,000,000 

Example  2 

Service  charges  on  retail  credit 
accounts  are  netted  against  selling, 
general  and  administrative  expense.  The 
cost  of  administering  retail  credit 
program  continued  to  exceed  service 
charges  on  customer  receivables  as 
follows: 


(in  millions) 

20x2 

20x1 

Percent 

increase 

(decrease) 

Costs: 

Regional  office  operations 

$45 
51 
21 

$42 
44 
15 

9 

Interest 

13 

Provision  for  doubtful  accounts  

34 

Total 

$117 

$102 

15 

Less  sen/ice  charge  income 

96 

79 

22 

Net  cost  of  credit  ^ 

$21 

$23 

(10) 

'  See  paragraph  7.39  of  the  Audit  Guide. 


*  Statement  13,  paragraph  1  defines  a  lease  as 
"the  right  to  use  property,  plant,  or  equipment  (land 


or  depreciable  assets  or  both)  usually  for  a  stated 
period  of  time." 


(In  millions) 


Net  cost  as  percent  of  credit  sales 


20x2 


1.4% 


20x1 


1.6% 


Percent 

irx:rease 

(decrease) 


The  above  results  do  not  reflect  either 
"in  store"  costs  related  to  credit 
operations  or  any  allocation  of  corporate 
overhead  expenses. 

This  SAB  is  not  intended  to  change 
current  guidance  in  the  accounting 
literature.  For  this  reason,  adherence  to 
the  principles  described  in  this  SAB 
should  not  raise  the  costs  associated 
with  record-keeping  or  with  audits  of 
financial  statements. 

Topic  9:  Finance  Companies 

A.  Deleted  by  SAB  103 

B.  Deleted  by  ASR  307 

Topic  10:  Utility  Companies 

A.  Financing  by  Electric  Utility 
Companies  Through  Use  of 
Construction  Intermediaries 

Facts:  Some  electric  utility  companies 
finance  construction  of  a  generating 
plant  or  their  share  of  a  jointly  owned 
plant  through  the  use  of  a  "construction 
intermediary"  which  may  be  organized 
as  a  trust  or  a  corporation.  Typically  the 
utihty  assigns  its  interest  in  property 
and  other  contract  rights  to  the 
construction  intermediary  with  the 
latter  authorized  to  obtain  funds  to 
finance  construction  with  term  loans, 
bank  loans,  commercial  paper  and  other 
soxu"ces  of  funds  and  that  may  be 
available.  The  intermediary's 
borrowings  are  guaranteed  in  part  of  the 
work  in  progress  but  more  significantly, 
cdthough  indirectly,  by  the  obligation  of 
the  utility  to  purchase  the  project  upon 
completion  and  assume  or  otherwise 
settle  the  borrowings.  The  utility  may  be 
committed  to  provide  any  deficiency  of 
funds  which  the  intermediary  cannot 
obtain  and  excess  funds  may  be  loaned 
to  the  utility  by  the  intermediary.  (In 
one  case  involving  construction  of  an 
entire  generating  plant,  the  intermediary 
appointed  the  utility  as  its  agent  to 
cojnplete  construction.)  On  the 
occurrence  of  an  event  such  as 
commencement  of  the  testing  period  for 
the  plant  or  placing  the  plant  in 
commercial  service  (but  not  later  than  a 
specified  date)  the  interest  in  the  plant 
reverts  to  the  utility  and  concurrently 
the  utility  must  eith'^r  assume  the 
obligations  issued  by  the  intermediary 
or  purchase  them  from  the  holders.  The 
intermediary  also  may  be  authorized  to 
borrow  amounts  for  accrued  interest 
when  due  and  those  amounts  are  added 
to  ^he  balance  of  the  outstanding 


indebtedness.  Interest  is  thus 
capitalized  during  the  construction 
period  at  rates  being  charged  by  the 
lenders;  however,  it  is  deductible  by  the 
utility  for  tax  purposes  in  the  year  of 
accrual. 

Question:  How  should  construction 
work  in  progress  and  related  liabilities 
and  interest  expense  being  financed 
through  a  construction  intermediary  be 
reflected  in  an  electric  utility's  financial 
statements? 

Interpretive  Response:  The  balance 
sheet  of  an  electric  utility  company 
using  a  eonstruction  intermediary  to 
finance  construction  should  include  the 
intermediary's  work  in  progress  in  the 
appropriate  caption  under  utility  plant. 
The  related  debt  should  be  included  in 
long-term  liabilities  and  disclosed  either 
on  the  balance  sheet  or  in  a  note. 

The  amount  of  interest  cost  incurred 
and  the  respective  amounts  expensed  or 
capitalized  shall  be  disclosed  for  each 
period  for  which  an  income  statement  is 
presented.  Consequently,  capitalized 
interest  included  as  part  of  an 
intermediary's  construction  work  in 
progress  on  the  balance  sheet  should  be 
recognized  on  the  current  income 
statement  as  interest  expense  with  a 
corresponding  offset  to  allowance  for 
borrowed  funds  used  during 
construction.  Income  statements  for 
prior  periods  should  also  be  restated. 
The  amounts  may  be  shown  separately 
on  the  statement  or  included  with 
interest  expense  and  allowance  for 
borrowed  frmds  used  during 
construction. 

A  note  to  the  financial  statements 
should  describe  briefly  the  organization 
and  purpose  of  the  intermediary  and  the 
nature  of  its  authorization  to  incur  debt 
to  finance  construction.  The  note  should 
disclose  the  rate  at  which  interest  on 
this  debt  has  been  capitalized  and  the 
dollar  amount  for  each  period  for  which 
an  income  statement  is  presented. 

B.  Deleted  by  SAB  103 

C.  Jointly  Owned  Electric  Utility  Plants 

Facts:  Groups  of  electric  utility 
companies  have  been  building  and 
operating  utility  plants  under  joint 
ownership  agreements  or  arrangements 
which  do  not  create  legal  entities  for 
which  separate  financial  statements  are 
presented.'  Under  these  arrangements,  a 


'  Before  considering  the  guidance  in  this  SAB 
Topic,  registrants  are  reminded  that  the 


participating  utility  has  an  undivided 
interest  in  a  utility  plant  and  is 
responsible  for  its  proportionate  share  of 
the  costs  of  construction  and  operation 
and  its  entitled  to  its  proportionate 
share  of  the  energy  produced. 

During  the  construction  period  a 
participating  utility  finances  its  own 
share  of  a  utility  plant  using  its  own 
financial  resources  and  not  the 
combined  resources  of  the  group. 
Allowance  for  funds  used  dunng 
construction  is  provided  in  the  same 
manner  and  at  the  same  rates  as  for 
plants  constructed  to  be  used  entirely  by 
the  participant  utility. 

When  a  joint-owned  plant  becomes 
operational,  one  of  the  participant 
utilities  acts  as  operator  and  bills  the 
other  participants  for  their 
proportionate  share  of  the  direct 
expenses  incurred.  Each  individual 
participant  incius  other  expenses 
related  to  transmission,  distribution, 
supervision  and  control  which  cannot 
be  related  to  the  energy  generated  or 
received  from  any  particular  source. 
Many  companies  maintain  depreciation 
records  on  a  composite  basis  for  each 
class  of  property  so  that  neither  the 
accumulated  allowance  for  depreciation 
nor  the  periodic  expense  can  be 
allocated  to  specific  generating  units 
whether  jointly  or  wholly  owned. 

Question:  What  disclosure  should  be 
made  on  the  financial  statements  or  in 
the  notes  concerning  interests  in  jointly 
owned  utility  plants? 

Interpretive  Response:  A  participating 
utility  should  include  information 
concerning  the  extent  of  its  interests  in 
jointly  owned  plants  in  a  note  to  its 
financial  statements.  The  note  should 
include  a  table  showing  separately  for 
each  interest  in  a  jointly  owned  plant 
the  amount  of  utility  plant  in  service, 
the  acciunulated  provision  for 
depreciation  (if  available),  the  amount 
of  plant  under  construction,  and  the 
proportionate  share.  The  amounts 
presented  for  plant  in  service  or  plant 
under  construction  may  be  further 
subdivided  to  show  amounts  applicable 
to  plant  subcategories  such  as 
production,  transmission,  and 
distribution.  The  note  should  include , 
statements  that  the  dollar  amounts 
represent  the  participating  utility's 
share  in  each  joint  plant  and  that  each 


arrangement  should  be  evaluated  in  accordance 
with  the  provisions  of  Interpretation  46. 
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participant  must  provide  its  own 
financing.  Information  concerning  two 
or  more  generating  plants  on  the  same 
site  may  be  combined  if  appropriate. 

The  note  should  state  that  the 
participating  utility's  share  of  direct 
expenses  of  the  joint  plants  is  included 
in  the  corresponding  operating  expenses 
on  its  income  statement  (e.g.,  fuel, 
maintenance  of  plant,  other  operating 
expense).  If  the  share  of  direct  expenses 
is  charged  to  purchased  power  then  the 
note  should  disclose  the  amount  so 
charged  and  the  proportionate  amounts 
charged  to  specific  operating  expenses 
on  the  records  maintained  for  the  joint 
plants. 

D.  Long-Term  Contracts  for  Purchase  of 
Electric  Power 

Facts:  Under  long-term  contracts  with 
public  utility  districts,  cooperatives  or 
other  organizations,  a  utility  company 
receives  a  portion  of  the  output  of  a 
production  plant  constructed  and 
financed  by  the  district  or  cooperative. 
The  utility  has  only  a  nominal  or  no 
investment  at  all  in  the  plant  but  pays 
a  proportionate  part  of  the  plant's  costs, 
including  debt  service.  The  contract 
may  be  in  the  form  of  a  sale  of  a 
generating  plant  and  its  immediate  lease 
back.  The  utility  is  obligated  to  pay 
certain  minimiun  amounts  which  cover 
debt  service  requirements  whether  or 
not  the  plant  is  operating.  At  the  option 
of  other  parties  to  the  contract  and  in 
accordance  with  a  predetermined 
schedule,  the  utility's  proportionate 
share  of  the  output  may  be  reduced. 
Separate  agreements  may  exist  for  the 
transmission  of  power  to  the  utility's 
system. ' 

Question:  How  should  the  cost  of 
power  obtained  under  long-term 
purchase  contracts  be  reflected  on  the 
financial  statements  and  what 
supplemental  disclosures  should  be 
made  in  notes  to  the  statements? 

Interpretive  Response:  The  cost  of 
power  obtained  under  long-term 
purchase  contracts,  including  payments 
required  to  be  made  when  a  production 
plant  is  not  operating,  should  be 
included  in  the  operating  expenses 
section  of  the  income  statement.  A  note 
to  the  financial  statements  should 
present  information  concerning  the 
terms  and  significance  of  such  contracts 
to  the  utility  company  including  date  of 
contract  expiration,  share  of  plant 
output  being  purchased,  estimated 


'  Registrants  are  reminded  that  the  arrangement 
may  contain  a  guarantee  that  is  within  the  scope  of 
Interpretation  45.  Further,  registrants  should 
consider  the  guidance  of  Interpretation  46.  Also, 
registrants  would  need  to  consider  whether  the 
arrangement  contains  a  derivative  that  should  be 
accounted  for  according  to  Statement  133. 


aimual  cost,  aiuiual  minimum  debt 
service  payment  required  and  amount  of 
related  long-term  debt  or  lease 
obligations  outstanding. 

Additional  disclosure  should  be  given 
if  the  contract  provides,  or  is  expected 
to  provide,  in  excess  of  five  percent  of 
current  or  estimated  future  system 
capability.  This  additional  disclosure 
may  be  in  the  form  of  separate  financial 
statements  of  the  vendor  entity  or 
inclusion  of  the  amount  of  the 
obligation  under  the  contract  as  a 
liability  on  the  balance  sheet  with  a 
corresponding  amount  as  an  asset 
representing  the  right  to  purchase  power 
under  the  contract. 

The  note  to  the  financial  statements 
should  disclose  the  allocable  portion  of 
interest  included  in  charges  under  such 
contracts. 

E.  Classification  of  Charges  for 
Abandonments  and  Disallowances 

Facts:  A  public  utility  company 
abandons  the  construction  of  a  plant 
and,  under  the  provisions  of  Statement 
90,  must  charge  a  portion  of  the  costs  of 
the  abandoned  plant  to  expense.'  Also, 
the  utility  determines  that  it  is  probable 
that  certain  costs  of  a  recently 
completed  plant  will  be  disallowed,  and 
charges  those  costs  to  expense  as 
required  by  Statement  90. 

Question:  May  such  charges  for 
abandormients  and  disallowances  be 
reported  as  extraordinary  items  in  the 
statement  of  income? 

Interpretive  Response:  No.  The  staff 
does  not  believe  that  such  charges  meet 
the  requirements  of  APB  Opinion  30 
that  an  item  be  both  unusual  and 
infrequent  to  be  classified  as  an 
extraordinary  item.  Accordingly,  the 
public  utility  was  advised  by  the  staff 
that  such  charges  should  be  reported  as 
a  component  of  income  from  continuing 
operations,  separately  presented,  if 
material.^ 

Paragraph  20  of  APB  Opinion  30 
'indicates  that  to  be  unusual,  an  item 
must  "possess  a  high  degree  of 
abnormality  and  be  of  a  type  clearly 
unrelated  to,  or  only  incidentally  related 
to,  the  ordinary  and  typical  activities  of 


'  Paragraph  3  of  Statement  90  requires  that  costs 
of  abandoned  plants  in  excess  of  the  present  value 
of  the  future  revenues  expected  to  be  provided  to 
recover  any  allowable  costs  be  charged  to  expense 
in  the  period  that  the  abandonment  becomes 
probable.  Also,  paragraph  7  of  Statement  90 
requires  that  disallowed  costs  for  recently 
completed  plants  be  charged  to  expense  when  the 
disallowance  becomes  probable  and  can  be 
reasonably  estimated. 

^  Additionally,  the  registrant  was  reminded  that 
paragraph  26  of  APB  Opinion  30  provides  that 
items  which  are  not  reported  as  extraordinary 
should  not  be  reported  on  the  income  statement  net 
of  income  taxes  or  in  any  manner  that  implies  that 
they  are  similar  to  extraordinary  items. 


the  entity,  taking  into  account  the 
environment  in  which  the  entity 
operates."  Similarly,  that  paragraph 
indicates  that,  to  be  infrequent,  an  event 
should  "not  reasonably  be  expected  to 
recur  in  the  foreseeable  future." 

Electric  utilities  operate  under  a 
franchise  that  requires  them  to  furnish 
adequate  supplies  of  electricity  for  their 
service  area.  "That  undertaking  requires 
utilities  to  continually  forecast  the 
future  demand  for  electricity,  and  the 
costs  to  be  incurred  in  constructing  the 
plants  necessary  to  meet  that  demand. 
Abandonments  and  disallowances  result 
from  the  failure  of  demand  to  reach 
projected  levels  and/or  plant 
construction  costs  that  exceed 
anticipated  amounts.  Neither  event 
qualifies  as  being  both  unusual  and 
infrequent  in  the  environment  in  which 
electric  utilities  operate. 

Accordingly,  the  staff  believes  that 
charges  for  abandonments  and 
disallowances  under  Statement  90 
should  not  be  presented  as 
extraordinary  items. ^ 

F.  Presentation  of  Liabilities  for 
Environmental  Costs 

Facts:  A  public  utility  company 
determines  that  it  is  obligated  to  pay 
material  amounts  as  a  result  of  an 
environmental  liability.  These  amounts 
may  relate  to,  for  example,  damages 
attributed  to  clean-up  of  hazardous 
wastes,  reclamation  costs,  fines,  and 
litigation  costs. 

Question  1 :  May  a  rate-regulated 
enterprise  present  on  its  balance  sheet 
the  amount  of  its  estimated  liability  for 
environmental  costs  net  of  probable 
future  revenue  resulting  fi-om  the 
inclusion  of  such  costs  in  allowable 
costs  for  rate-making  purposes? 

Interpretive  Response:  No.  Statement        •^ 
71  specifies  the  conditions  under  which 
rate  actions  of  a  regulator  can  provide 
reasonable  assurance  of  the  existence  of 
an  asset.  The  staff  believes  that 
environmental  costs  meeting  the  criteria 
of  paragraph  9 '  of  Statement  71  should 
be  presented  on  the  balance  sheet  as  an 
asset  and  should  not  be  offset  against 
the  liability.  Contingent  recoveries 


■■  The  staff  also  notes  that  paragraphs  3  and  7  of 
Statement  90,  in  requiring  that  such  costs  be 
"recognized  as  a  loss,"  do  not  specify  extraordinary 
item  treatment.  The  staff  believes  that  it  generally 
has  been  the  FASB's  practice  to  affirmatively 
require  extraordinary  item  treatment  when  it 
believes  that  it  is  appropriate  for  charges  or  credits 
to  income  specifically  required  by  a  provision  of  a 
statement. 

'  Paragraph  9  of  Statement  71  requires  a  rate- 
regulated  enterprise  to  capitalize  all  or  part  of  an 
incurred  cost  that  would  otherwise  be  charged  to 
expense  if  it  is  probable  that  future  revenue  will  be 
provided  to  recover  the  previously  incurred  cost 
from  inclusion  of  the  costs  in  allowable  costs  for 
rate-making  purposes. 


through  rates  that  do  not  meet  the 
criteria  of  paragraph  9  should  not  be 
recognized  either  as  an  asset  or  as  a 
reduction  of  the  probable  liability. 

Question  2:  May  a  rate-regulated 
enterprise  delay  recognition  of  a 
probable  and  estimable  liability  for 
environmental  costs  which  it  has 
incurred  at  the  date  of  the  latest  balance 
sheet  until  the  regulator's  deliberations 
have  proceeded  to  a  point  enabling 
management  to  determine  whether  this 
cost  is  likely  to  be  included  in  allowable 
costs  for  rate-making  purposes? 

Interpretive  Response:  No.  Statement 
5  states  that  an  estimated  loss  from  a 
loss  contingency  shall  be  accrued  by  a 
charge  to  income  if  it  is  probable  that  a 
liability  has  been  incurred  and  the 
amount  of  the  loss  can  be  reasonably 
estimated.2  The  staff  believes  that 
actions  of  a  regulator  can  affect  whether 
an  incurred  cost  is  capitalized  or 
expensed  pursuant  to  Statement  71,  but 
the  regulator's  actions  caimot  affect  the 
timing  of  the  recognition  of  the  liability. 

Topic  11:  Miscellaneous  Disclosure 

A.  Operating-Differential  Subsidies 

Facts:  Company  A  has  received  an 
operating-differential  subsidy  pursuant 
to  the  Merchant  Marine  Act  of  1936,  as 
amended. 

Question:  How  should  such  subsidies 
be  displayed  in  the  income  statement? 

Interpretive  Response:  Revenue 
representing  an  operating-differential 
subsidy  under  the  Merchant  Marine  Act 
of  1936.  as  amended,  must  be  set  forth 
as  a  separate  line  item  in  the  income 
statement  either  under  a  revenue  • 
caption  or  as  credit  in  the  costs  and 
expenses  section. 

B.  Depreciation  and  Depletion  Excluded 
From  Cost  of  Sales 

Facts:  Company  B  excludes 
depreciation  and  depletion  from  cost  of 
sales  in  its  income  statement. 

Question:  How  should  this  exclusion 
be  disclosed? 

Interpretive  Response:  If  cost  of  sales 
or  operating  expenses  exclude  charges 
for  depreciation,  depletion  and 
amortization  of  property,  plant  and 
equipment,  the  description  of  the  line 
item  should  read  somewhat  as  follows: 
"Cost  of  goods  sold  (exclusive  of  items 
shown  separately  below)"  or  "Cost  of 
goods  sold  (exclusive  of  depreciation 
shown  separately  below)."  To  avoid 
placing  undue  emphasis  on  "cash 
flow."  depreciation,  depletion  and 
amortization  should  not  be  positioned 
in  the  income  statement  in  a  manner 


^  Registrants  also  should  apply  the  guidance  of 
SOP  96-1  in  determining  the  appropriate 
recognition  of  environmental  remediation  costs. 


which  results  in  reporting  a  figure  for 
income  before  depreciation. 

C  Tax  Holidays 

Facts:  Company  C  conducts  business 
in  a  foreign  jurisdiction  which  attracts 
industry  by  granting  a  "holiday"  fi-om 
income  taxes  for  a  specified  period. 

Question:  Does  the  staff  generally 
request  disclosure  of  this  fact? 

Interpretive  Response:  Yes.  In  such 
event,  a  note  must  (1)  disclose  the 
aggregate  dollar  and  per  share  effects  of 
the  tax  holiday  and  (2)  briefly  describe 
the  factual  circumstances  including  the 
date  on  which  the  special  tax  status  will 
terminate. 

D.  Deleted  by  SAB  103 

E.  Chronological  Ordering  of  Data 

Question:  Does  the  staff  have  any 
preference  in  what  order  data  are 
presented  (e.g..  the  most  current  data 
displayed  first,  etc.)? 

Interpretive  Response:  The  staff  has 
no  preference  as  to  order;  however, 
financial  statements  and  other  data 
presented  in  tabular  form  should  read 
consistently  from  left  to  right  in  the 
same  chronological  order  throughout 
the  filing.  Similarly,  numerical  data 
included  in  narrative  sections  should  be 
consistently  ordered. 

F.  UFO  Liquidations 

Facts:  Registrant  on  LIFO  basis  of 
accounting  liquidates  a  substantial 
portion  of  its  LIFO  inventory  and  as  a 
result  includes  a  material  amount  of 
income  in  its  income  statement  which 
would  not  have  been  recorded  had  the 
inventory  liquidation  not  taken  place. 

Question:  Is  disclosure  required  of  the 
amount  of  income  realized  as  a  result  of 
the  inventory  liquidation? 

Interpretive  Response:  Yes.  Such 
disclosure  would  be  required  in  order  to 
make  the  financial  statements  not 
misleading.  Disclosure  may  be  made 
either  in  a  footnote  or  parenthetically  on 
the  face  of  the  income  statement. 

G.  Tax  Equivalent  Adjustment  in 
Financial  Statements  of  Bank  Holding 
Companies 

Facts:  Bank  subsidiaries  of  bank 
holding  companies  frequently  hold 
substantial  amoimts  of  state  and 
municipal  bonds,  interest  income  from 
which  is  exempt  from  Federal  income 
taxes.  Because  of  the  tax  exemption  the 
stated  yield  on  these  securities  is  lower 
than  the  yield  on  securities  with  similar 
risk  and  maturity  characteristics  whose 
interest  is  subject  to  Federal  tax.  In 
order  to  make  the  interest  income  and 
resultant  yields  on  tax  exempt 
obligations  comparable  to  those  on 
taxable  investments  and  loans,  a  "tax 


equivalent  adjustment"  is  often  added 
to  interest  income  when  presented  in 
analytical  tables  or  charts.  When  the 
data  presented  also  includes  income 
taxes,  a  corresponding  amount  is  added 
to  income  tax  expense  so  that  there  is 
no  effect  on  net  income.  Adjustment 
may  also  be  made  for  the  tax  equivalent 
effect  of  exemption  from  state  and  local 
taxes. 

Question  1 :  Is  the  concept  of  the  tax 
equivalent  adjustment  appropriate  for 
inclusion  in  financial  statements  and 
related  notes? 

Interpretive  Response:  No.  The  tax 
equivalent  adjustment  represents  a 
credit  to  interest  income  which  is  not 
actually  earned  and  realized  and  a 
corresponding  charge  to  taxes  (or  other 
expense)  which  will  never  be  paid. 
Consequently,  it  should  not  be  reflected 
on  the  income  statement  or  in  notes  to 
financial  statements  included  in  reports 
to  shareholders  or  in  a  report  or 
registration  statement  filed  with  the 
Commission. 

Question  2:  May  amounts 
representing  tax  equivalent  adjustments 
be  included  in  the  body  of  a  statement 
of  income  provided  they  are  designated 
as  not  being  included  in  the  totals  and 
balances  on  the  statement? 

Interpretive  Response:  No.  The  tabular 
format  of  a  statement  develops 
information  in  an  orderly  maimer  which 
becomes  confusing  when  additional 
numbers  not  an  integral  part  of  the 
statement  are  inserted  into  it. 

Question  3:  May  revenues  on  a  tax 
equivalent  adjusted  basis  be  included  in 
selected  financial  data? 

Interpretive  Response:  Revenues  may 
be  included  in  selected  financial  data  on 
a  tax  equivalent  basis  if  the  respective 
captions  state  which  amounts  are  tax 
equivalent  adjusted  and  if  the 
corresponding  unadjusted  amounts  are 
also  reported  in  the  selected  financial 
data. 

Because  of  differences  among 
registrants  in  making  the  tax 
equivalency  computation,  a  brief  note 
should  describe  the  extent  of 
recognition  of  exemption  from  Federal, 
state  and  local  taxes  and  the  combined 
marginal  or  incremental  rate  used. 
Where  net  operating  losses  exist,  the 
note  should  indicate  the  nature  of  the 
tax  equivalency  adjustment  made. 

Question  4:  May  information  adjusted 
to  a  tax  equivalent  basis  be  included  in 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations? 

Interpretive  Response:  One  of  the 
purposes  of  MD&A  is  to  enable  investors 
to  appraise  the  extent  that  earnings  have 
been  affected  by  changes  in  business 
activity  and  accounting  principles  or 
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methods.  Material  cjj^ges  in  items  of 
revenue  or  expense  should  be  analyzed 
and  explained  in  textual  discussion  and 
statistical  tables.  It  may  be  appropriate 
to  use  amounts  or  to  present  yields  on 
a  tax  equivalent  basis.  If  appropriate,  the 
discussion  should  include  a  comment 
on  material  changes  in  investment 
seciuities  positions  that  affect  tax 
exempt  interest  income.  For  example, 
there  might  be  a  comment  on  a  change 
from  investments  in  tax  exempt 
securities  because  of  the  availability  of 
net  operating  losses  to  offset  taxable 
income  of  current  and  future  periods,  or 
a  comment  on  a  change  in  the  quality 
level  of  the  tax  exempt  investments 
resulting  in  increased  interest  income 
and  risk  and  a  corresponding  increase  in 
the  tax  equivalent  adjustment. 

Tax  equivalent  adjusted  amounts 
should  be  clearly  identified  and  related 
to  the  corresponding  unadjusted 
amounts  in  the  financial  statements.  A 
descriptive  note  similar  to  that 
suggested  to  accomjiany  adjusted 
amounts  included  in  selected  financial 
data  should  be  provided. 

H.  Disclosures  by  Bank  Holding 
Companies  Regarding  Certain  Foreign 
Loans 

1 .  Deposit/Relending  Arrangements 

Facts:  Certain  foreign  countries 
experiencing  liquidity  problems,  by 
agreement  with  U.S.  banks,  have 
instituted  arrangements  whereby 
borrowers  in  the  foreign  coimtry  may 
remit  local  currency  to  the  foreign 
country's  central  bank,  in  return  for  the 
central  bank's  assumption  of  the 
borrowers'  non-local  currency 
obligations  to  the  U.S.  banks.  The  local 
cmrency  is  held  on  deposit  at  the 
central  bank,  for  the  accoimt  of  the  U.S. 
banks,  and  may  be  subject  to  relending 
to  other  borrowers  in  the  country. 
Ultimate  repayment  of  the  obligations  to 
the  U.S.  banks,  in  the  requisite  non- 
local currency,  may  not  be  due  until  a 
number  of  years  hence. 

Question:  What  disclosures  are 
appropriate  regarding  deposit/relending 
arrangements  of  this  general  type? 

Interpretive  Response:  The  staff 
emphasizes  that  it  is  the  responsibility 
of  each  registrant  to  determine  the 
appropriate  financial  statement 
treatment  and  classification  of  foreign 
outstandings.  The  facts  and 
circumstances  surrounding  deposit/ 
relending  arrangements  should  be 
carefully  analyzed  to  determine  whether 
the  local  currency  pajonents  to  the 
foreign  central  bank  represent 
collections  of  outstandings  for  financial 
reporting  purposes,  and  whether  such 
outstandings  should  be  classified  as 


nonaccrual,  past  due  or  restructiu-ed 
loans  pursuant  to  Item  m.C.l.  of 
Industry  Guide  3,  Statistical  Disclosure 
by  Bank  Holding  Companies  ("Guide 
3"). 

The  staff  believes,  however,  that  the 
impact  of  deposit/relending 
arrangements  covering  significant 
amounts  of  outstandings  to  a  foreign 
country  should  be  disclosed  pursuant  to 
Guide  3,  Item  III.C.3.,  Instruction  (6){a).i 
The  disclosin-es  should  include  a 
general  description  of  the  arrangements 
and,  if  significant,  the  amounts  of 
interest  income  recognized  for  financial 
reporting  purposes  which  has  not  been 
remitted  in  the  requisite  non-local 
currency  to  the  U.S.  bank. 

2.  Accounting  and  Disclosures  by  Bank 
Holding  Cbmpanies  for  a  "Mexican  Debt 
Exchange"  Transaction 

Facts:  Inquiries  have  been  made  of  the 
staff  regarding  certain  accounting  and 
disclosure  issues  raised  by  a  proposed 
"Mexican  Debt  Exchange"  transaction 
which  could  involve  numerous  bank 
holding  companies  with  existing 
obligations  of  the  United  Mexican  States 
("Mexico")  or  other  Mexican  public 
sector  entities  (collectively,  "Existing 
Obligations").  The  key  elements  of  the 
Mexican  Debt  Exchange  are  as  follows: 

Mexico  will  offer  for  sale  bonds 
("Bonds"),  denominated  in  U.S.  dollars, 
which  will  pay  interest  at  a  LIBOR- 
based  floating  rate  and  matiire  in  twenty 
years.  Mexico  will  undertake  to  list  the 
Bonds  on  the  Luxembourg  Stock 
Exchange.  The  Bonds  will  be  secured,  as 
to  their  ultimate  principal  value  only, 
by  non-interest  bearing  securities  of  the 
U.S.  Treasury  ("Zero  Coupon  Treasury 
Securities")  which  will  be  purchased  by 
Mexico.  The  Zero  Coupon  Treasury 
Securities  will  be  pledged  to  holders  of 
the  Bonds  and  held  in  custody  at  the 
Federal  Reserve  Bank  of  New  York  and 
will  have  a  maturity  date  and  ultimate 
principal  value  which  match  the 
maturity  date  and  principal  value  of  the 
Bonds.  While  the  Bonds  will  have 
default  and  acceleration  provisions,  the 
holder  of  a  Bond  will  not  be  permitted 
to  have  access  to  the  collateral  prior  to 
the  final  scheduled  maturity  date,  at 
which  time  the  proceeds  of  the 
collateral  will  be  available  to  pay  the 
full  principal  amount  of  the  Bonds.  As 
such,  the  holder  of  a  Bond  ultimately 


'  Instruction  (6)(a)  calls  for  description  of  the 
nature  and  impact  of  developments  in  countries 
experiencing  liquidity  problems  which  are  expected 
to  have  a  material  impact  on  timely  repayment  of 
principal  or  interest.  Additionally,  Instruction 
(6)(d)(ii)  to  Item  III.C.3.  calls  for  disclosure  of 
conunitments  to  relend,  or  to  maintain  on  deposit, 
arising  in  connection  with  certain  restructurings  of 
foreign  outstanding. 


will  be  secured  as  to  principal  at 
maturity;  however,  the  interest 
payments  will  not  be  secured.  The 
Bonds  will  not  be  subject  to  future 
restructurings  of  Mexico's  Existing 
Obligations,  and  Mexico  has  indicated 
that  neither  the  Bonds  nor  the  Existing 
Obligations  exchanged  therefor  will  be 
considered  part  of  a  base  amoimt  with 
respect  to  any  future  requests  by  Mexico 
for  new  money. 

The  Mexican  Debt  Exchange  will  be 
structiired  in  such  a  way  that  potential 
purchasers  of  the  Bonds  will  submit 
bids  on  a  voluntary  basis  to  the  auction 
agent.  These  bids  will  specify  the  face 
dollar  amount  of  existing  restructured 
commercial  bank  obligations  of  Mexico 
or  of  other  Mexican  public  sector 
entities  that  the  potential  purchaser  is 
willing  to  tender  and  the  face  dollar 
amoimt  of  Bonds  that  the  purchaser  is 
willing  to  accept  in  exchange  for  the 
Existing  Obligations.  Following  the 
auction  date,  Mexico  will  determine  the 
face  dollar  amount  of  Bonds  to  be  issued 
£md  will  exchange  the  Bonds  for 
Existing  Obligations  taking  first  the  offer 
of  the  largest  face  dollar  amount  of 
Existing  Obligations  per  face  dollar 
amount  of  Bonds,  and  so  on,  until  all 
Bonds  which  Mexico  is  willing  to  issue 
have  been  subscribed.  It  is  therefore 
possible  that  a  greater  amount  of 
Existing  Obligations  could  be  tendered 
than  Mexico  is  willing  to  accept. 

The  lender  has  appropriately 
accounted  for  the  transaction  as  a 
troubled  debt  restructuring  in 
accordance  with  the  provisions  of 
Statement  15  as  amended  by  Statement 
114. 

Question  1 :  What  financial  statement 
and  other  disclosiue  issues  regarding 
the  Mexican  Debt  Exchange  and  the 
Bonds  received  should  be  considered  by 
registrants? 

Interpretive  Response:  The  staff 
believes  that  disclosure  of  the  nature  of 
the  transaction  wetuld  be  necessary, 
including: 

•  Carrying  value  and  terms  of 
Existing  Obligations  exchanged; 

•  Face  value,  carrying  value,  market 
value  and  terms  of  Bonds  received; 

•  The  effect  of  the  transaction  on  the 
allowance  for  loan  losses  and  the 
provision  for  losses  in  the  current 
period;  and 

•  Aimual  interest  income  on  Existing 
Obligations  exchanged  and  annual 
interest  income  on  Bonds  received. 

On  an  ongoing  basis,  the  staff  believes 
that  the  terms,  carrying  value  and 
market  value  of  the  Bonds  should  be 
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disclosed,  if  material,  due  to  their 
unique  features.' 

Question  2:  What  disclosure  with 
respect  to  the  Bonds  received  would  be 
acceptable  under  Industry  Guide  3? 

Interpretive  Response:  Instruction  (4) 
to  Item  in.C.3.  of  Industry  Guide  3 
states:  "The  value  of  any  tangible,  liquid 
collateral  may  also  be  netted  against 
cross-border  outstandings  of  a  country  if 
it  is  held  and  realizable  by  the  lender 
outside  of  the  borrower's  coimtry." 
Given  the  unique  features  of  the  Bonds 
in  that  the  ultimate  repayment  of  the 
principal  amount  (but  not  interest)  at 
maturity  is  assured,  the  staff  will  not 
object  to  either  of  two  presentations. 
Under  the  first  presentation,  the 
carrying  value  of  the  Bonds,  including 
any  accrued  but  unpaid  interest,  would 
be  included  as  a  "cross-border 
outstanding"  to  the  extent  it  exceeds  the 
current  fair  value  of  the  Zero  Coupon 
Treasury  Securities  which  collateralize 
the  bonds.  Alternatively,  under  the 
second  presentation,  the  carrying  value 
of  the  Bond  principal  would  be 
excluded  from  Mexican  cross-border 
outstandings  provided  (a)  disclosure  is 
made  of  the  exclusion,  (b)  for  purposes 
of  determining  the  1%  and  .75%  of  toted 
assets  disclosure  thresholds  of  Item 
IILC.3.  of  Industry  Guide  3,  such 
carrying  values  are  not  excluded,  and  (c) 
all  the  Guide  3  disclosures  relating  to 
cross-border  outstandings  continue  to  be 
made,  as  discussed  further  below. 

For  registrants  that  adopt  the 
alternative  disclosure  approach  and 
whose  Mexican  cross-border 
outstandings  (excluding  the  carrying 
value  of  the  Bond  principal)  exceed  1  % 
of  total  assets,  appropriate  footnote 
disclosure  of  the  exclusions  should  be 
made.  Such  footnote  should  indicate  the 
face  amount  and  carrying  value  of  the 
Bonds  excluded,  the  market  value  of 
such  Bonds,  and  the  face  amount  and 
current  fair  value  of  the  Zero  Coupon 
Treasury  Securities  which  secure  the 
Bonds. 

If  the  Mexican  cross-border 
outstandings  (excluding  the  carrying 
value  of  the  Bond  principal)  are  less 
than  1%  of  total  assets  but  with  the 
addition  of  the  carrying  value  of  the 
Bond  principal  would  exceed  1%,  the 
carrying  value  of  the  Mexican  cross- 
border  outstandings  may  be  excluded 
from  the  list  of  countries  whose  cross- 
border  outstandings  exceed  1  %  of  total 
assets  provided  that  a  footnote  discloses 
the  amount  of  Mexican  cross-border 
outstandings  (excluding  the  carrying 


value  of  the  Bond  principal)  along  with 
the  footnote-type  disclosure  concerning 
the  Bonds  discussed  in  the  previous 
paragraph.  This  disclosure  and  any 
other  material  disclosure  specified  by 
Item  III.C.3.  of  Industry  Guide  3  would 
continue  to  be  made  as  long  as  Mexican 
exposure,  including  the  carrying  value 
of  the  Bond  principal,  exceeded  1%. 

ff  the  Mexican  cross-border 
outstandings  (excluding  the  carrying 
value  of  the  Bond  principal)  are  less 
than  .75%  of  total  assets  but  with  the 
addition  of  the  carrying  value  of  the 
Mexican  Bond  principal  would  exceed 
.75%  but  be  less  than  1%,  cross-border 
outstandings  disclosed  pursuant  to 
Instruction  (7)  to  Item  III.C.3.  of 
Industry  Guide  3  may  exclude  Mexico 
provided  a  footnote  is  added  to  the 
aggregate  disclosure  which  discloses  the 
amount  of  Mexican  cross-border 
outstandings  and  the  fact  that  they  have 
not  been  included.  The  carrying  value  of 
the  Bond  principal  may  be  excluded 
from  the  amount  of  Mexican  cross- 
border  outstandings  disclosed  in  the 
footnote  provided  the  footnote-type 
disclosure  discussed  in  the  second 
preceding  paragraph  is  also  made. 

In  essence,  the  alternative  discussed 
herein  results  in  a  change  only  in  the 
method  of  presenting  information,  not 
in  the  total  information  required. '^ 

The  appropriate  disclosure  would 
depend  on  the  level  of  Mexican  cross- 
border  outstandings  as  follows: 

A.  Assuming  that  the  remaining 
Mexican  cross-border  outstandings  are 
in  excess  of  1%  of  total  assets: 

•  Mexican  cross-border  outstandings 
(which  excludes  the  total  amount  of  the 
carrying  value  of  Bond  principal)  would 
be  disclosed  in  the  table  presenting  all 
such  outstandings  in  excess  of  1%. 

•  Proposed  footnote  disclosure — 
Not  included  in  this  amount  is  $ 

million  of  Mexican  Government  Bonds 
maturing  in  2008,  with  a  canying  value 

of  $ million  [if  different  from  face 

value].  These  Mexican  Government 

Bonds  had  a  market  value  of  $ 

million  on  [reporting  date].  The 
principal  amount  of  these  bonds  is  fully 

secured,  at  maturity,  by  $ million 

face  value  of  U.S.  zero  coupon  treasury 
securities  that  mature  on  the  same  date. 
The  current  fair  value  of  these  U.S. 

Government  securities  is  $ million 

at  [reporting  date].  This  collateral  is 
pledged  to  holders  of  the  bonds  and 


'  Registrants  also  are  reminded  that  if  the  security 
received  in  the  exchange  constitutes  a  debt  security 
within  the  scope  of  Statement  115,  the  disclosures 
required  by  Statement  115  also  would  need  to  be 
provided. 


'^The  following  represents  proposed  disclosure 
using  the  alternative  method  discussed  above.  Of 
course,  it  would  be  necessary  to  supplement  this 
disclosure  with  the  additional  disclosures  regarding 
foreign  outstandings  that  are  called  for  by  Guide  3 
[e.g.,  an  analysis  of  the  changes  in  aggregate 
outstandings),  and  the  disclosures  called  for  by  the 
Interpretive  Responses  to  Question  1. 


held  in  custody  at  the  Federal  Reserve 
Bank  of  New  York.  The  details  of  the 
transaction  in  whrch  these  bonds  were 
acquired  was  reported  in  the 
Corporation's  Form  (8-K,  10-Q  or  IQ-K) 
for  (date).  Accrued  interest  on  the 
bonds,  which  is  not  secured,  is  included 
in  the  outstandings  reported  [amount  to 
be  disclosed  if  material].  Future  interest 
on  the  bonds  remains  a  cross-border 
risk. 

B.  Assuming  that  remaining  Mexican 
cross-border  outstandings  are  less  than 
1%  of  total  assets  but  with  the  addition 
of  the  carrying  value  of  the  Mexican 
Bond  principal  would  exceed  1  % : 

•  There  would  not  be  any  disclosure 
included  in  any  cross-border  table. 

•  The  total  amount  of  remaining 
cross-border  Mexican  outstandings 
would  be  disclosed  in  a  footnote  to  the 
table.  Such  footnote  would  also  explain 
that  the  Mexican  outstandings  are 
excluded  from  the  table. 

•  Additional  footnote  disclosure — 
(same  disclosure  in  A  above). 

•  The  disclosure  required  under  this 
paragraph  (plus  any  other  disclosure 
required  by  Item  III.C.3.  of  Guide  3) 
would  continue  so  long  as  Mexican 
exposure,  including  the  carrying  value 
of  the  Mexican  Bond  principal, 
exceeded  1%. 

C.  Assuming  that  the  remaining 
Mexican  cross-border  outstandings  is 
less  than  .75%  of  total  assets  but  with 
the  addition  of  the  carrying  value  of  the 
Mexican  Bond  principal  is  greater  than 
.75%  but  less  than  1%: 

•  Mexico  would  not  be  included  in 
the  list  of  names  of  countries  required 
by  Instruction  7  to  Item  III.C.3.  of 
Industry  Guide  3  and  the  amount  of 
Mexican  cross-border  outstandings 
would  not  be  included  in  the  aggregate 
amount  of  outstandings  attributable  to 
all  such  countries. 

•  A  footnote  would  be  added  to  this 
disclosure  of  aggregate  outstandings 
which  discusses  the  Mexican 
outstandings  and  the  Mexican  Bonds. 
An  example  follows: 

Not  included  in  the  above  aggregate 
outstandings  are  the  Corporation's 
cross-border  outstandings  to  Mexico 

which  totaled  $ million  at 

(reporting  date).  This  amount  is  less   . 
than  .75%  of  total  assets.  (The 
remaining  portion  of  this  footnote  is  the 
same  disclosure  in  A  above.) 

D.  Assuming  that  the  total  of  the 
Mexican  cross-border  outstanding  plus 
the  carrying  value  of  the  Bond  principal 
is  less  than  the  .75%  of  total  assets: 

•  No  disclosure  would  be  required. 

•  However,  same  disclosure  as  in  A 
above  would  be  provided  if  any  other 
aspects  of  the  financial  statements  are 
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materially  affected  by  this  transaction 
(such  as  die  allowance  for  loan  losses). 

Changes  in  aggregate  outstandings  to 
certain  countries  experiencing  liquidity 
problems  are  required  to  be  presented  in 
tabular  form  in  compliance  with 
Instruction  (6){b)  to  Item  ffl.C.3.  In  this 
table,  Existing  Obligations  exchanged 
for  the  Bonds  would  generally  be 
included  in  the  aggregate  cross-border 
outstandings  at  the  beginning  of  the 
period  during  which  the  exchange 
occurred.  For  registrants  using  the 
alternative  method,  the  amount  of 
Existing  Obligations  which  were 
exchanged  would  be  included  as  a 
deduction  in  the  "other  changes" 
caption  in  the  table.  In  addition,  a 
footnote  will  be  provided  to  the  table  as 
follows: 

•  Relates  primarily  to  the  exchange  of 
unsecined  Mexican  outstandings  for 
Mexican  bonds.  The  principal  amount 
of  these  bonds  is  secured  at  maturity  by 

$ face  U.S.  Zero  Coupon  Treasury 

Securities  which  mature  on  the  same 
date  and  have  a  current  fair  value  of 

$ .  Future  interest  on  the  bonds 

remains  a  cross-border  risk.] 

/.  Reporting  of  an  Allocated  Transfer 
Risk  Reserve  in  Filings  Under  the 
Federal  Securities  Laws 

Facts:  The  Comptroller  of  the 
Currency,  Board  of  Governors  of  the 
Federal  Reserve  System  and  Federal 
Deposit  Insurance  Corporation  jointly 
issued  final  rules,  pursuant  to  the 
International  Lending  Supervision  Act 
of  1983.  requiring  banking  institutions 
to  establish  special  reserves  (Allocated 
Transfer  Risk  Reserve  "ATRR")  against 
the  risks  presented  in  certain 
international  assets  when  the  Federal 
banking  agencies  determine  that  such 
reserves  are  necessary.  The  rules 
provide  that  the  ATRR  is  to  be 
accounted  for  separately  from  the 
General  Allowances  for  Possible  Loan 
Losses,  and  shall  not  be  included  in  the 
banking  institution's  capital  or  surplus. 
The  rules  also  provide  that  no  ATRR 
provisions  are  required  if  the  banking 
institution  writes  dovkm  the  assets  in  the 
requisite  amount. 

Question:  How  should  the  ATRR  be 
reported  in  filings  under  the  Federal 
Secinities  Laws? 

Interpretive  Response:  It  is  the  staffs 
imderstanding  that  the  three  bemking 
agencies  believe  that  those  bank  holding 
companies  that  have  not  written  down 
the  designated  assets  by  the  requisite 
amount  and.  therefore,  are  required  to 
establish  an  ATRR  should  disclose  the 
amount  of  the  ATRR.  The  staff  believes 
that  such  disclosure  should  be  part  of 
the  discussion  of  Loan  Loss  Experience. 
Item  IV  of  Guide  3.  Part  A  under  Item 


rV  calls  for  an  analysis  of  loss 
experience  in  the  form  of  a 
reconciliation  of  the  allowance  for  loan 
losses,  and  the  staff  believes  that  it 
would  be  appropriate  to  show  and 
discuss  separately  the  ATRR  in  the 
context  of  that  reconciliation. 

Registrants  should  recognize  that  the 
amount  provided  as  an  ATRR.  or  the 
write  o^  of  the  requisite  amount, 
represents  the  identification  of  an 
amount  which  those  regulatory  agencies 
have  determined  should  not  be  included 
as  a  part  of  the  institution's  capital  or 
surplus  for  purposes  of  administration 
of  the  regulatory  and  supervisory 
functions  of  those  agencies.  In  this 
context,  the  staff  believes  that  disclosure 
of  the  ATRR.  as  part  of  the  footnote 
required  to  be  presented  in  a  registrant's 
finemcial  statements  by  Item  7(d)  of  Rule 
9-03  of  Regulation  S-X.  may  provide  a 
more  complete  explanation  of  charge 
offs  and  provisions  for  loan  losses.  It 
should  be  noted,  however,  that  the 
ATRR  amount  to  be  excluded  from  the 
institution's  capital  and  surplus  does 
not  address  the  more  general  issue  of 
the  adequacy  of  allowances  for  any 
particular  bank  holding  company's 
loans.  It  is  still  the  responsibility  of  each 
registrant  to  determine  whether  GAAP 
require  an  additional  provision  for 
losses  in  excess  of  the  amount  required 
to  be  included  in  an  ATRR  (or  the 
requisite  amount  written  off). 

f.  Deleted  by  SAB  103 

K.  Application  of  Article  9  and  Guide  3 

Facts:  Article  9  of  Regulation  S-X 
specifies  the  form  and  content  of  and 
requirements  for  financial  statements  for 
bank  holding  companies  filing  with  the 
Commission.  Similarly,  bank  holding 
companies  disclose  supplemental 
statistical  disclosures  in  filings, 
pursuant  to  Industry  Guide  3.  No 
specific  guidance  as  to  the  form  and 
content  of  financial  statements  or 
supplemental  disclosures  has  been 
promulgated  for  registrants  which  are 
not  bank  holding  companies  but  which 
are  engaged  in  similar  lending  and 
deposit  activities.' 

■     Question:  Should  non-bank  holding 
company  registrants  with  material 
amounts  of  lending  and  deposit 
activities  file  financial  statements  and 
make  disclosures  called  for  by  Article  9 
of  Regulation  S-X  and  Industry  Guide 
3? 


'  The  Commission  staff  has  been  considering  the 
need  for  more  specific  guidance  in  the  area  but 
believes  that  the  FASB  project  on  financial 
instruments  may  make  Commission  action  in  this 
area  unnecessary.  In  the  interim,  this  bulletin 
provides  the  staffs  views  with  respect  to  fi'lngs  by 
similar  entities  such  as  saving  and  loan  holding 
companies. 


Interpretive  Response:  In  the  staffs 
view.  Article  9  and  Guide  3.  while 
applying  literally  only  to  bank  holding 
companies,  provide  useful  guidance  to 
certain  other  registrants,  including 
savings  and  loan  holding  companies,  on 
certain  disclosures  relevant  to  an 
understanding  of  the  registrant's 
operations.  Thus,  to  the  extent 
particular  guidance  is  relevant  and 
material  to  the  operations  of  an  entity, 
the  staff  believes  the  specified 
information,  or  comparable  data,  should 
be  provided. 

For  example,  in  accordance  with 
Guide  3.  bank  holding  companies 
disclose  information  about  yields  and 
costs  of  various  assets  and  liabilities. 
Further,  bank  holding  companies 
provide  certain  information  about 
maturities  and  repricing  characteristics 
of  various  assets  and  liabilities.  Such 
companies  also  disclose  risk  elements, 
such  as  nonaccrual  and  past  due  items 
in  the  lending  portfolio.  The  staff 
believes  that  this  information  and  other 
relevant  data  would  be  material  to  a 
description  of  business  of  other 
registrants  with  material  lending  and 
deposit  activities  and  accordingly,  the 
specified  information  and/or 
comparable  data  (such  as  scheduled 
item  disclosure  for  risk  elements) 
should  be  provided. 

In  contrast,  other  requirements  of 
Article  9  and  Guide  3  may  not  be 
material  or  relevant  to  an  understanding 
of  the  financial  statements  of  some 
financial  institutions.  For  example,  bank 
holding  companies  present  average         •  • 
balance  sheet  information,  because 
period-end  statements  might  not  be 
representative  of  bank  activity 
throughout  the  year.  Some  financial 
institutions  other  than  bank  holding 
companies  may  determine  that  average 
balance  sheet  disclosure  does  not 
provide  significant  additional 
information.  Others  may  determine  that 
assets  and  liabilities  are  subject  to 
sufficient  volatility  that  average  balance 
information  should  be  presented. 

Pinsuant  to  Article  9,  the  income 
statements  of  bcink  holding  companies 
use  a  "net  interest  income" 
presentation.  Similarly,  bank  holding 
companies  present  the  aggregate  market 
value,  at  the  balance  sheet  date,  of 
investment  securities,  on  the  face  of  the 
balance  sheet.  The  staff  believes  that 
such  disclosures  and  other  relevant 
information  should  also  be  provided  by 
other  registrants  with  material  lending 
and  deposit  activities. 

L.  Income  Statement  Presentation  of 
Casino-Hotels 

Facts:  Registrants  having  casino-hotel 
operations  present  separately  within  the 
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income  statement  amounts  of  revenue 
attributable  to  casino,  hotel  and 
restaurant  operations,  respectively. 

Question:  What  is  the  appropriate 
income  statement  presentation  of 
expenses  attributable  to  casino-hotel 
activities? 

Interpretive  Response:  The  staff 
believes  that  the  expenses  attributable  to 
each  of  the  separate  revenue  producing 
activities  of  casino,  hotel  and  restaurant 
operations  should  be  separately 
presented  on  the  face  of  the  income 
statement.  Such  a  presentation  is 
consistent  with  the  general  reporting 
format  for  income  statement 
presentation  under  Regulation  S-X 
(Rules  5-03.1  and  5-03.2)  which 
requires  presentation  of  amounts  of 
revenues  and  related  costs  and  expenses 
applicable  to  major  revenue  providing 
activities.  This  detailed  presentation 
affords  an  analysis  of  the  relative 
contribution  to  operating  profits  of  each 
of  the  revenue  producing  activities  of  a 
typical  casino-hotel  operation. 

M.  Disclosure  of  the  Impact  That 
Recently  fssued  Accounting  Standards 
Will  Have  on  the  Financial  Statements 
of  the  Registrant  When  Adopted  in  a 
Future  Period 

Pacts:  An  accoimting  standard  has 
been  issued '  that  does  not  require 
adoption  until  some  future  date.  A 
registrant  is  required  to  include 
financial  statements  in  filings  with  the 
Commission  after  the  issuance  of  the 
standard  but  before  it  is  adopted  by  the 
registrant. 

Question  1 :  Does  the  staff  believe  that 
these  filings  should  include  disclosure 
of  the  impact  that  the  recently  issued 
accounting  stemdard  will  have  on  the 
financial  position  and  results  of 
operations  of  the  registrant  when  such 
standard  is  adopted  in  a  future  period? 

Interpretive  Response:  Yes.  The 
Commission  addressed  a  similar  issue 
with  respect  to  Statement  52  and 
concluded  that  "The  Commission  also 
believes  that  registrants  that  have  not 
yet  adopted  Statement  52  should 
discuss  the  potential  effects  of  adoption 
in  registration  statements  and  reports 
filed  with  the  Commission."  ^  The  staff 
believes  that  this  disclosure  guidance 
applies  to  all  accounting  standards 
which  have  been  issued  but  not  yet 
adopted  by  the  registrant  unless  the 
impact  on  its  financial  position  and 


results  of  operations  is  not  expected  to 
be  materially  MD&A*  requires 
registrants  to  provide  information  with 
respect  to  liquidity,  capital  resources 
and  results  of  operations  and  such  other 
information  that  the  registrant  believes 
to  be  necessary  to  understand  its 
financial  condition  and  results  of 
operations.  In  addition.  MD&A  requires 
disclosure  of  presently  known  material 
changes,  trends  and  uncertainties  that 
have  had  or  that  the  registrant 
reasonably  expects  will  have  a  material 
impact  on  futxire  sales,  revenues  or 
income  from  continuing  operations.  The 
staff  believes  that  disclosure  of 
impending  accounting  changes  is 
necessary  to  inform  the  reader  about 
expected  impacts  on  financial 
information  to  be  reported  in  the  future 
and,  therefore,  should  be  disclosed  in 
accordance  with  the  existing  MD&A 
requirements.  With  respect  to  financial 
statement  disclosure,  GAAS  ^ 
specifically  address  the  need  for  the 
auditor  to  consider  the  adequacy  of  the 
disclosure  of  impending  changes  in 
accoimting  principles  if  (a)  the  financial 
statements  have  been  prepared  on  the 
basis  of  accoimting  principles  that  were 
acceptable  at  the  financial  statement 
date  but  that  will  not  be  acceptable  in 
the  future  and  (b)  the  financial 
statements  will  be  restated  in  the  future 
as  a  result  of  the  change.  The  staff 
believes  that  recently  issued  accounting 
standards  may  constitute  material 
matters  and,  therefore,  disclosure  in  the 
financial  statements  should  also  be 
considered  in  situations  where  the 
change  to  the  new  accounting  standard 
will  be  accounted  for  in  financial 
statements  of  future  periods, 
prospectively  or  with  a  cumulative 
catch-up  adjustment. 

Question  2:  Does  the  staff  have  a  view 
on  the  types  of  disclosure  that  would  be 
meaningful  and  appropriate  when  a  new 
accounting  standard  has  been  issued  but 
not  yet  adopted  by  the  registrant? 

Interpretive  flespo/ise;  The  staff 
believes  that  the  registrant  should 
evaluate  each  new  accounting  standard 
to  determine  the  appropriate  disclosure 
and  recognizes  that  the  level  of 
information  available  to  the  registrant 
will  differ  with  respect  to  various 
standards  and  from  one  registrant  to 
another.  The  objectives  of  the  disclosure 
should  be  to  (1)  notify  the  reader  of  the 


'  Some  registrants  may  want  to  disclose  the 
potential  effects  of  proposed  accounting  standards 
not  yet  issued,  (e.g.,  exposure  drafts).  Such 
disclosures,  which  generally  are  not  required 
because  the  final  standard  may  differ  from  the 
exposure  draf).  are  not  addressed  by  this  SAB.  See 
also  FRR  26. 

2FRR6,  SecUoni 


^  In  those  instances  where  a  recently  issued 
standard  will  impact  the  preparation  of,  but  not 
materially  affect,  the  financial  statements,  the 
registrant  is  encouraged  to  disclose  that  a  standard 
has  been  issued  and  that  its  adoption  will  not  have 
a  material  effect  on  its  financial  position  or  results 
of  operations. 

■■  Item  303  of  Regulation  S-K. 

sSeeAU  9410.13-18. 


disclosure  documents  that  a  standard 
has  been  issued  which  the  registrant 
will  be  required  to  adopt  in  the  future 
and  (2)  assist  the  reader  in  assessing  the 
significance  of  the  impact  that  the 
standard  will  have  on  the  financial 
statements  of  the  registrant  when 
adopted.  The  staff  understands  that  the 
registrant  will  only  be  able  to  disclose 
information  that  is  knoum. 

The  following  disclosures  should 
generally  be  considered  by  the 
registrant: 

•  A  brief  description  of  the  new 
standard,  the  date  that  adoption  is 
required  and  the  date  that  the  registrant 
plans  to  adopt,  if  earlier. 

•  A  discussion  of  the  methods  of 
adoption  allowed  by  the  standard  and 
the  method  expected  to  be  utilized  by 
the  registrant,  if  determined. 

•  A  discussion  of  the  impact  that 
adoption  of  the  standard  is  expected  to 
have  on  the  financial  statements  of  the 
registrant,  unless  not  known  or 
reasonably  estimable.  In  that  case,  a 
statement  to  that  effect  may  be  made. 

•  Disclosure  of  the  potential  impact 
of  other  significant  matters  that  the 
registrant  believes  might  result  from  the 
adoption  of  the  standard  (such  as 
technical  violations  of  debt  covenant 
agreements,  planned  or  intended 
changes  in  business  practices,  etc.)  is 
encouraged. 

N.  Disclosures  of  the  Impact  of 
Assistance  From  Federal  Financial 
Institution  Regulatory  Agencies 

Facts:  An  entity  receives  financial 
assistance  from  a  federal  regulatory 
agency  in  conjunction  with  either  an 
acquisition  of  a  troubled  financial 
institution,  transfer  of  nonperforming 
assets  to  a  newly-formed  entity,  or  other 
reorganization. 

Question:  What  are  the  disclosure 
implications  6f  the  existence  of 
regulatory  assistance? 

Interpretive  Response:  The  staff 
believes  that  users  of  financial 
statements  must  be  able  to  assess  the 
impact  of  credit  and  other  risks  on  a 
company  following  a  regulatory  assisted 
acquisition,  transfer  or  other 
reorganization  on  a  basis  comparable  to 
that  disclosed  by  other  institutions,  i.e., 
as  if  the  assistance  did  not  exist.  In  this 
regard,  the  staff  believes  that  the  amount 
of  regulatory  assistance  should  be 
disclosed  separately  and  should  be 
separately  identified  in  the  statistical 
information  furnished  pursuant  to 
Industry  Guide  3,  to  the  extent  it 
impacts  such  information. '-^  Further, 


'  The  staff  has  previously  expressed  its  views 
regarding  acceptable  methods  of  compliance  with 

Continued 
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the  nature,  extent  and  impact  of  such 
assistance  needs  to  be  fully  discussed  in 
Management's  Discussion  and 
Analysis.^ 

Topic  12:  Oil  and  Gas  Producing 
Activities 

A.  Accounting  Series  Release 
257 — Requirements  for  Financial 
Accounting  and  Reporting  Practices  for 
Oil  and  Gas  Producing  Activities 

1.  Estimates  of  Quantities  of  Proved 
Reserves 

Facts:  Rule  4-10  contains  definitions 
of  proved  reserves,  proved  developed 
reserves,  and  proved  undeveloped 
reserves  to  be  used  in  determining 
quantities  of  oil  and  gas  reserves  to  be 
reported  in  filings  with  the  Commission. 

Question  1 :  The  definition  of  proved 
reserves  states  that  reservoirs  are 
considered  proved  if  "economic 
producibility  is  supported  by  either 
actual  production  or  conclusive 
formation  test."  May  oil  and  gas 
reserves  be  considered  proved  if 
economic  producibility  is  supported 
only  by  core  analyses  and/or  electric  or 
other  log  interpretations? 

Interpretive  Response:  Economic 
producibility  of  estimated  proved 
reserves  can  be  supported  to  the 
satisfaction  of  the  Office  of  Engineering 
if  geological  and  engineering  data 
demonstrate  with  reasonable  certainty 
that  those  reserves  can  be  recovered  in 
future  years  under  existing  economic 
and  operating  conditions.  The  relative 
importance  of  the  many  pieces  of 
geological  and  engineering  data  which 
should  be  evaluated  when  classifying 
reserves  cannot  be  identified  in 
advance.  In  certain  instances,  proved 
reserves  may  be  assigned  to  reservoirs 
on  the  basis  of  a  combination  of 
electrical  and  other  type  logs  and  core 
analyses  which  indicate  the  reservoirs 
are  analogous  to  similar  reservoirs  in  the 
same  field  which  are  producing  or  have 
demonstrated  the  ability  to  produce  on 
a  formation  test. 

Question  2:  In  determining  whether 
"proved  undeveloped  reserves" 
encompass  acreage  on  which  fluid 
injection  (or  other  improved  recovery 
technique)  is  contemplated,  is  it 
appropriate  to  distinguish  between  (i) 
fluid  injection  used  for  pressure 
maintenance  during  the  early  life  of  a 


this  principle  in  the  minutes  of  EITF  Issue  88-19, 
and  an  announcement  by  the  SEC  Observer  to  the 
Enr  at  the  February  23. 1989  meeting. 

^  See  EITF  Issue  88-19  for  guidance  on  the 
appropriate  period  in  which  to  record  certain  types 
of  regulatory  assistance. 

'See  Section  501.06.C.  of  the  Financial  Reporting 
Codification  for  further  discussion  of  the  MD&A 
disclosures  of  the  effects  of  regulatory  assistance. 


field  and  (ii)  fluid  injection  used  to 
effect  secondary  recovery  when  a  field 
is  in  the  late  stages  of  depletion?  The 
definition  in  Rule  4-1 0(a)(4)  does  not 
make  this  distinction  between  pressure 
maintenance  activity  and  fluid  injection 
undertaken  for  purposes  of  secondary 
recovery. 

Interpretive  Response:  The  Office  of 
Engineering  believes  that  the  distinction 
identified  in  the  above  question  may  be 
appropriate  in  a  few  limited  ^ 
circumstances,  such  as  in  the  case  of 
certain  fields  in  the  North  Sea.  The  staff 
will  review  estimates  of  proved  reserves 
attributable  to  fluid  injection  in  the  light 
of  the  strength  of  the  evidence  presented 
by  the  registrant  in  support  of  a 
contention  that  enhanced  recovery  will 
be  achieved. 

Question  3:  What  voliunes  of  natural 
gas  liquids  should  be  reported  as  net 
reserves,  that  portion  recovered  in  a  gas 
processing  plant  and  allocated  to  the 
leasehold  interest  or  the  total  recovered 
by  a  plant  from  net  interest  gas? 

Interpretive  Response:  Companies 
should  report  reserves  of  natural  gas 
liquids  which  are  net  to  their  leasehold 
interests,  i.e.,  that  portion  recovered  in 
a  processing  plant  and  allocated  to  the 
leasehold  interest.  It  may  be  appropriate 
in  the  case  of  natinal  gas  liquids  not 
clearly  attributable  to  leasehold  interests 
ownership  to  follow  instructions  to  Item 
3  of  Securities  Act  Industry  Guide  2  and 
report  such  reserves  separately  and 
describe  the  nature  of  the  ownership. 

Question  4:  What  pressure  base 
should  be  used  for  reporting  gas  and 
production,  14.73  psia  or  the  pressure 
base  specified  by  the  state? 

Interpretive  Response:  The  reporting 
instructions  to  the  Department  of 
Energy's  Form  EIA-28  specify  that 
natural  gas  reserves  are  to  be  reported  at 
14.73  psia  and  60  degrees  F.  There  is  no 
pressure  base  specified  in  Regulation  S- 
X  or  S-K.  At  the  present  time  the  staff 
will  not  object  to  natural  gas  reserves 
and  production  data  calculated  at  other 
pressure  bases,  if  such  other  pressure 
bases  are  identified  in  the  filing. 

2.  Estimates  of  Future  Net  Revenues 

Facts:  Paragraphs  30-34  of  Statement 
69  require  the  disclosure  of  the 
standardized  measure  of  discoimted 
future  net  cash  flows  from  production  of 
proved  oil  and  gas  reserves,  computed 
by  applying  year-end  prices  of  oil  and 
gas  (with  consideration  of  price  changes 
only  to  the  extent  provided  by 
contractual  arrangements)  to  estimated 
future  production  as  of  the  latest 
balance  sheet  date,  less  estimated  future 
expenditures  (based  on  current  costs]  of 
developing  and  producing  the  proved 


reserves,  and  assuming  continuation  of 
existing  economic  conditions. 

Question  1 :  For  piuposes  of 
determining  reserves  and  estimated 
future  net  revenues,  what  price  should 
be  used  for  gas  which  will  be  produced 
after  an  existing  contract  expires  or  after 
the  redetermination  date  in  a  contract? 

Interpretive  Response:  The  price  to  be 
used  for  gas  which  will  be  produced 
after  a  contract  expires  or  has  a 
redetermination  is  the  current  market 
price  at  the  end  of  the  fiscal  year  for  that 
category  of  gas.  This  price  may  be 
increased  thereafter  only  for  additional 
fixed  and  determinable  escalations,  as 
appropriate,  for  that  category  of  gas.  A 
fixed  and  determinable  escalation  is  one 
which  is  specified  in  amount  and  is  not 
based  on  future  events  such  as  rates  of 
inflation. 

Question  2:  What  price  should  be 
applied  to  gas  which  at  the  end  of  a 
fiscal  year  is  not  yet  subject  to  a  gas 
sales  contract? 

Interpretive  Response:  The  price  to  be 
used  is  the  cxurent  market  price  for 
similarly  situated  gas  at  the  end  of  the 
fiscal  year  provided  the  company  can 
reasonably  expect  to  sell  the  gas  at  the 
prevailing  market  price. 

Question  3:  To  what  extent  should 
price  increases  announced  by  OPEC  or 
by  certain  government  agencies  not  yet 
effective  at  the  date  of  the  reserve  report 
be  considered  in  determining  ciurent 
prices? 

Interpretive  Response:  Current  prices 
should  not  reflect  price  increases 
aimoimced  but  not  yet  effective  at  the 
date  of  the  reserve  valuation,  i.e.,  the 
end  of  the  fiscal  year. 

3.  Disclosure  of  Reserve  Information 

a.  Deleted  by  SAB  103 

b.  Unproved  properties 
Facts:  Disclosures  of  reserve 

information  are  based  on  estimated 
quantities  of  proved  reserves  of  oil  and 
gas.  Regulation  S-K  prohibits  disclosure 
of  estimated  quantities  of  probable  or 
possible  reserves  of  oil  and  gas  and  any 
estimated  value  thereof  in  any 
document  publicly  filed  with  the 
Commission. 

Question:  What  types  of  disclosures 
will  be  permitted  by  registrants  who 
wish  to  indicate  that  some  of  their 
properties  have  value  other  than  that 
attributable  to  proved  reserves? 

Interpretive  Response:  The  Office  of 
Engineering  has,  for  the  past  several 
years,  suggested  to  registrants  the 
following  form  of  disclosure  for 
undeveloped  lease  acreage: 

In  addition  to  proved  reserves,  the 
estimated  tor  appraised)  value  of  leases  or 
parts  of  leases  to  which  proved  reserves 
cannot  be  attributable  is  $xxx. 
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The  registrant  should  describe  the 
basis  on  which  the  estimate  was  made. 
For  example,  such  estimated  values  are 
often  based  on  the  market  demand  for 
leasehold  acreage  which,  in  turn,  is 
based  on  a  number  of  qualitative  factors 
such  as  proximity  to  production.  If  the 
disclosed  amount  is  based  on  an 
appraisal,  the  person  making  the 
appraisal  should  be  named. 

c.  Limited  partnership  1 0-K  reports 
Facts:  Securities  Act  Industry  Guide  2 

contains  an  exemption  from  the 
requirements  of  the  Guide  to  disclose 
certain  information  relating  to  oil  and 
gas  operations  for  "limited  partnerships 
or  joint  ventures  that  conduct,  operate, 
manage,  or  report  upon  oil  and  gas 
drilling  income  programs  which  acquire 
properties  either  for  drilling  and 
production,  or  for  production  of  oil,  gas, 
or  geothermal  steam."  Regulation  S-X 
does  not  contain  a  similar  exemption 
bom  the  supplemental  disclosiue 
requirements  of  Statement  69. 

I  Limited  partnership  agreements  often 
contain  buy-out  provisions  imder  which 
the  general  partner  agrees  to  purchase 
limited  partnership  interests  that  are 
offered  for  sale,  based  upon  a  specified 
valuation  formula.  Because  of  these 
arrangements,  the  requirements  for 
disclosiue  of  reserve  value  information 
may  be  of  little  significance  to  the 
limited  partners. 

Question:  Must  the  financial 
statements  of  limited  partnerships 
included  in  reports  on  Form  10-K 
contain  the  disclosures  of  estimated 
futxue  net  revenues,  present  values  and 
changes  therein,  and  supplemental 
summary  of  oil  and  gas  activities 
specified  by  paragraphs  24-34  of 
Statement  69? 

[Interpretive  Response:  The  staff  will 
not  take  exception  to  the  omission  of 
these  disclosures  in  a  limited 
pvtnership  Form  10-K  if  reserve  value 
information  is  available  to  the  limited 
partners  pursuant  to  the  partnership 
agreement  (even  though  the  valuations 
may  be  computed  differently  and  may 
be  as  of  a  date  other  than  year  end). 
However,  the  staff  will  require  all  of  the 
information  specified  by  these 
paragraphs  of  Statement  69  for 
partnerships  which  are  the  subject  of  a 
merger  or  exchange  offer  under  which 
various  limited  partnerships  are  to  be 
combined  into  a  single  entity. 

d.  Limited  partnership  registration 
statements 

Facts:  The  staff  requires  that  a 
registration  statement  relating  to  an 
ofl^ering  of  limited  partnership  interests 
include  the  most  recent  year-end 
balance  sheet  of  the  general  partner. 
This  is  considered  necessary  for 


purposes  of  assessing  the  financial 
responsibility  of  the  general  partner. 

Question:  What  disclosiues  of  oil  and 
gas  reserve  information  must 
accompany  the  balance  sheet  of  the 
general  partner? 

Interpretive  Response:  Disclosures 
should  include  oil  and  gas  reserve 
information  that  pertains  to  the  balance 
sheet,  i.e.,  the  estimated  year-end 
quantities  of  proved  oil  and  gas  reserves 
and  the  estimated  future  net  revenues 
and  present  values  thereof  specified  by 
paragraphs  10-17  and  30-34, 
respectively,  of  Statement  69. 

e.  Rate  regulated  companies 

Question:  If  a  company  has  cost-of- 
service  oil  and  gas  producing  properties, 
how  should  they  be  treated  in  the 
supplemental  disclosiues  of  reserve 
quantities  and  related  future  net 
revenues  provided  pursuant  to 
paragraphs  30-34  of  Statement  69? 

Interpretive  Response:  Rule  4-10 
provides  that  registrants  may  give  effect 
to  differences  arising  from  the 
ratemaking  process  for  cost-of-service 
oil  and  gas  properties.  Accordingly,  in 
these  circumstances,  the  staff  beUeves 
that  the  company's  supplemental 
reserve  quantity  disclosures  should 
indicate  separately  the  quantities 
associated  with  properties  subject  to 
cost-of-service  ratemaking,  and  that  it  is 
appropriate  to  exclude  those  quantities 
fi'om  the  future  net  revenue  disclosures. 
The  company  should  also  disclose  the 
nature  and  impact  of  its  cost-of-service 
ratemaking,  including  the  unamortized 
cost  included  in  the  balance  sheet. 

4.  Deleted  by  SAB  103 

B.  Deleted  by  SAB  103 

C.  Methods  of  Accounting  by  Oil  and 
Gas  Producers 

1.  First-Time  Registrants 

Facts:  In  ASR  300,  the  Commission 
announced  that  it  would  allow 
registrcmts  to  change  methods  of 
accounting  for  oil  and  gas  producing 
activities  so  long  as  such  changes  were 
in  accordance  with  GAAP.  Accordingly, 
the  Commission,  stated  that  changes 
from  the  full  cost  method  to  the 
successful  efforts  method  would  not 
require  a  preferability  letter  because  of 
the  position  expressed  in  Statement  25 
that  successful  efforts  is  considered 
preferahle  by  the  FASB  for  accounting 
changes.  Changes  to  full  cost,  however, 
would  require  justification  by  the 
company  making  the  change  and  filing 
of  a  preferability  letter  fi-om  the 
company's  independent  accountants. 

Question:  How  does  this  policy  apply 
to  a  nonpublic  company  which  changes 
its  accoimting  method  in  coimection 


with  a  forthcoming  public  offering  or 
initial  registration  under  either  the  1933 
Act  or  1934  Act? 

Interpretive  Response:  The 
Commission's  policy  that  first  time 
registrants  may  change  their  previous 
accounting  methods  without  filing  a 
preferability  letter  is  applicable. 
Therefore,  such  a  company  may  change 
to  the  full  cost  method  without  filing  a 
preferability  letter. 

2.  Consistent  Use  of  Accoimting 
Methods  Within  a  Consolidated  Entity 

Facts:  Rule  4-10(c)  of  Regulation  S-X 
states  that  "a  reporting  entity  that 
follows  the  full  cost  method  shall  apply 
that  method  to  all  of  its  operations  and 
to  the  operations  of  its  subsidiaries." 

Question  1:UA  parent  company  uses 
the  successful  efforts  method  of 
accounting  for  oil  and  gas  producing 
activities,  may  a  subsidiary  of  the  parent 
use  the  full  cost  method? 

Interpretive  Response:  No.  The  use  of 
different  methods  of  accounting  in  the 
consolidated  financial  statements  by  a 
parent  company  and  its  subsidiary 
would  be  inconsistent  with  the  full  cost 
requirement  that  a  parent  and  its 
subsidiaries  all  use  the  same  method  of 
accoimting. 

The  staffs' general  policy  is  that  an 
enterprise  should  account  for  all  its  like 
operations  in  the  same  manner. 
However,  Rule  4-10  of  Regulation  S-X 
provides  that  oil  and  gas  companies 
with  cost-of-service  oil  and  gas 
properties  may  give  effect  to  any 
differences  resulting  from  the 
ratemaking  process,  including 
regulatory  requirements  that  a  certain 
accounting  method  be  used  for  the  cost- 
of-service  properties. 

Question  2:  Must  the  method  of 
accounting  (full  cost  or  successful 
efforts)  followed  by  a  registrant  for  its 
oil  and  gas  producing  activities  also  be 
followed  by  any  fifty  percent  or  less 
owned  companies  in  which  the 
registrant  carries  its  investment  on  the 
equity  method  (equity  investees)? 

Interpretive  Response:  No.  Conformity 
of  accounting  methods  between  a 
registrant  and  its  equity  investees, 
although  desirable,  may  not  be 
practicable  and  thus  is  not  required. 
However,  if  a  registrant  proportionately 
consolidates  its  equity  investees,  it  will 
be  necessar>'  to  present  them  all  on  the 
same  basis  of  accounting. 

D.  Application  of  Full  Cost  Method  of 
Accounting 

1 .  Treatment  of  Income  Tax  Effects  in 
the  Computation  of  the  Limitation  on 
Capitalized  Costs 

Facts:  Item  (D)  of  Rule  4-10(c)(4)(i)  of 
Regulation  S-X  states  that  the  income 
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tax  effects  related  to  the  properties 
involved  should  be  deducted  in 
computing  the  full  cost  ceiling. 

Question  1 :  What  specific  types  of 
income  tax  effects  should  be  considered 
in  computing  the  income  tax  effects  to 
be  deducted  from  estimated  future  net 
revenues? 

Interpretive  Response:  The  rule  refers 
to  income  tax  effects  generally.  Thus, 
the  computation  should  take  into 
account  (i)  the  tax  basis  of  oil  and  gas 
properties,  (ii)  net  operating  loss 
carryforwards,  (iii)  foreign  tax  credit 
carryforwards,  (iv)  investment  tax 
credits,  (v)  minimum  taxes  on  tax 


preference  items,  and  (vi)  the  impact  of 
statutory  (percentage)  depletion. 

It  may  often  be  difficult  to  allocate  net 
operating  loss  carryforwards  (NOLs) 
between  oil  and  gas  assets  and  other 
assets.  However,  to  the  extent  that  the 
NOLs  are  clearly  attributable  to  oil  and 
gas  operations  and  are  expected  to  be 
realized  within  the  carryforward  period, 
they  should  be  added  to  tax  basis. 

Similarly,  to  the  extent  that 
investment  tax  credit  (ITC) 
carryforwards  and  foreign  tax  credit 
carryforwards  are  attributable  to  oil  and 
gas  operations  and  are  expected  to  be 
realized  within  the  carryforward  period. 


they  should  be  considered  as  a 
deduction  from  the  tax  effect  otherwise 
computed.  Consideration  of  NOLs  and 
ITC  or  foreign  tax  credit  carryforwards 
should  not,  of  course,  reduce  the  total 
tax  effect  below  zero. 

Question  2:  How  should  the  tax  effect 
be  computed  considering  the  various 
factors  discussed  above? 

Interpretive  Response:  Theoretically, 
taxable  income  and  tax  could  be 
determined  on  a  year-by-year  basis  and 
the  present  value  of  the  related  tax 
computed.  However,  the  "shortcut" 
method  illustrated  below  is  also 
acceptable. 


$2,000 
1,500 


Assumptions: 

Capitalized  Costs  of  Oil  and  Gas  Assets 

Accumulated  DD&A 

Book  basis  of  oil  and  gas  assets 

Related  deterred  income  taxes  , 

Net  book  basis  to  be  recovered 

NOL  carryforward*  

Foreign  tax  credit  canyforward  * 

ITC— Carryfora/ard  • 

Present  value  of  ITC  relating  to  future  development  costs  

Estimated  preference  (minimum)  tax  on  percentage  depletion  in  excess  of  cost  depletion  

Tax  basis  of  oil  and  gas  assets  

Present  value  of  statutory  depletion  attributable  to  future  deductions  

Statutory  tax  rate  (percent)  

Present  value  of  future  net  revenues  from  proved  oil  and  gas  reserves  

Cost  of  properties  not  t)eing  amortized 

Lower  of  cost  or  estimated  fair  value  of  unproved  properties  included  in  costs  being  amortized 
CALCULATION 

Present  value  of  future  net  revenue 

Cost  of  properties  not  being  amortized  

Lower  of  cost  or  estimated  fair  value  of  unproved  properties  included  in  costs  being  amortized 
Tax  Effects: 

Total  of  above  items 

Less:  Tax  basis  of  properties 

Statutory  depletion 

NOL  carryforward  

Future  taxable  income  

Tax  rate  (percent)  

Tax  payable  at  statutory  rate 

ITC  ; 

Foreign  tax  credit  carryforward 

Estimated  preference  tax 

Total  tax  effects 

Cost  Center  Ceiling  

Less:  Net  book  basis 

REQUIRED  WRITE-OFF,  net  of  tax" 


$500,000 
(100,000) 

400,000 
35,000 

$365,000 

$20,000 
$  1,000 

$3,500 

$500 
$270,000 
$  10,000 
46% 
$272,000 
$55,000 
$49,000 

$272,000 
55,000 
49,000 

$376,000 


(270,000) 
(10,000) 
(20,000) 

(300,000) 

76,000 
X  46% 

(34,960) 

3,500 

1,000 

(500) 

(30,960) 

$345,040 
365,000 

($  19,9§0) 

*  All  carryforward  amounts  in  this  example  represent  amounts  which  are  available  for  tax  purposes  and  which  related  to  oil  and  gas  operations. 
"  For  accounting  purposes,  the  gross  write-off  should  be  recorded  to  adjust  both  the  oil  and  gas  properties  account  and  the  related  deferred 
income  taxes. 


2.  Exclusion  of  Costs  prom  Amortization 

Facts:  Rule  4-10(c)(3)(ii)  indicates 
that  the  costs  of  acquiring  and 
evaluating  unproved  properties  may  be 
excluded  from  capitalized  costs  to  be 


amortized  if  the  costs  are  imusually 
significant  in  relation  to  aggregate  costs 
to  be  amortized.  Costs  of  major 
development  projects  may  also  be 
incurred  prior  to  ascertaining  the 


quantities  of  proved  reserves 
attributable  to  such  properties. 

Question:  At  what  point  should 
amortization  of  previously  excluded 
costs  commence  when  proved  reserves 
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have  been  established  or  when  those 
reserves  become  marketable?  For 
instance,  a  determination  of  proved 
reserves  may  be  made  before  completion 
of  an  extraction  plant  necessary  to 
process  sour  crude  or  a  pipeline 
necessary  to  market  the  reserves.  May 
the  costs  continue  to  be  excluded  from 
amortization  until  the  plant  or  pipeline 
is  in  service? 

L  Interpretive  Response:  No.  The  proved 
serves  and  the  costs  allocable  to  such 
reserves  should  be  transferred  into  the 
amortization  base  on  an  ongoing  (well- 
by-well  or  property-by-property)  basis 
ias  the  project  is  evaluated  and  proved 
reserves  are  established.  Once  the 
determination  of  proved  reserves  has 


been  made,  there  is  no  justification  for 
continued  exclusion  from  the  full  cost 
pool,  regardless  of  whether  other  factors 
prevent  immediate  marketing. 
Moreover,  at  the  same  time  that  the 
costs  are  transferred  into  the 
amortization  base,  it  is  also  necessary  in 
accordance  with  Interpretation  33  and 
Statement  34  to  terminate  capitalization 
of  interest  on  such  properties. 

In  this  regard,  registrants  are 
reminded  of  their  responsibilities  not  to 
delay  recognizing  reserves  as  proved 
once  they  have  met  the  engineering 
standards. 


[Anvxints  in  1  ,CXX)] 


3.  Full  Cost  Ceiling  Limitation 

a.  Exemptions  for  purchased 
properties 

Facts:  During  20x1,  a  registrant 
purchases  proved  oil  and  gas  reserves  in 
place  ("the  purchased  reserves")  in  an 
arms  length  transaction  for  the  sum  of 
$9.8  million.  Primarily  because  the 
registrant  expects  oil  and  gas  prices  to 
escalate,  it  paid  $1.2  million  more  for 
the  purchased  reserves  than  the 
"Present  Value  of  Estimated  Future  Net 
Revenues"  computed  as  defined  in  Rule 
4-10(c)(4)(i)(A)  of  Regulation  S-X.  An 
analysis  of  the  registrant's  full  cost 
center  in  which  the  purchased  reserves 
are  located  at  December  31,  20x1  is  as 
follows: 


Total 


Purchased 
reserves 


Other 

proved 

properties 


Unproved 
properties 


^resent  value  of  estimated  future  net  revenues 

Sost,  net  of  amortization  

delated  deferred  taxes 

ncome  tax  effects  related  to  properties  


$14,100 


8,600 


5,500 


$16,300 


9,800 


5,500 


1,000 


$2,300 


2,000 


300 


$2,500 


2,500 


Including 

purchased 

reserves 


Excluding 

purchased 

reserves 


Comparison  of  capitalized  costs  with  limitation  on  capitalized  costs  at  De- 
cember 31,  20x1. 

bapitalized  costs,  net  of  amortization  }. 

Related  deferred  taxes 

I  Net  book  cost 

Present  value  of  estimated  future  net  revenues 

Lower  of  cost  or  market  of  unproved  properties 

Income  tax  effects  related  to  properties 

I I  Limitation  on  capitalized  costs  

Excess  of  capitalized  costs  over  limitation  on  Capitalized  costs,  net  of  tax  ... 


$16,300 
(2,300) 

$6,500 
(2,300) 

14,000 

4,200 

14.100 

1,000 

(2,500) 

5,500 

1,000 

(2.500) 

12.600 

4,000 

$1,400 

$200 

*  For  accounting  purposes,  the  gross  write-off  should  be  recorded  to  adjust  both  the  oil  and  gas  properties  account  and  the  related  deferred  in- 
come tcuces 


Question:  Is  it  necessary  for  the 
1  egistrant  to  write  down  the  carrying 
value  of  its  full  cost  center  at  December 
31,  20x1  by  $1,400,000? 

Interpretive  Response:  Although  the 
ilet  carrying  value  of  the  full  cost  center 
exceeds  the  cost  center's  limitation  on 
capitalized  costs,  the  text  of  ASR  258 
provides  that  a  registrant  may  request  an 
exemption  fi-om  the  rule  if  as  a  result  of 
a  major  piu-chase  of  proved  properties, 
a  write  down  would  be  required  even 
though  the  registrant  believes  the  fair 
value  of  the  properties  in  a  cost  center 
dlearly  exceeds  the  unamortized  costs. 


Therefore,  to  the  extent  that  the 
excess  carrying  value  relates  to  the 
purchased  reserves,  the  registrant  may 
seek  a  temporary  waiver  of  the  full-cost 
ceiling  limitation  from  the  staff  of  the 
Commission.  Registrants  requesting  a 
waiver  should  be  prepared  to 
demonstrate  that  the  additional  value 
exists  beyond  reasonable  doubt. 

To  the  extent  that  the  excess  costs 
relate  to  properties  other  than  the 
purchased  reserves,  however,  a  write-off 
should  be  recorded  in  the  current 
period.  In  order  to  determine  the 
portion  of  the  total  excess  carrying  value 


which  is  attributable  to  properties  other 
than  the  purchased  reserves,  it  is 
necessary  to  perform  the  ceiling 
computation  on  a  "with  and  without" 
basis  as  shown  in  the  .example  above.     • 
Thus  in  this  case,  the  registrant  must 
record  a  write-down  of  $200,000 
applicable  to  other  reserves.  An 
additional  $1,200,000  write-down 
would  be  necessary  unless  a  waiver 
were  obtained. 

b.  Use  of  cash  flow  hedges  in  the 
computation  of  the  limitation  on 
capitalized  costs 

Facts:  Rule  4-1 0(c)(4)  of  Regulation 
S-X  provides,  in  pertinent  part,  that 
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capitalized  costs,  net  of  accumulated 
depreciation  and  amortization,  and 
deferred  income  taxes,  should  not 
exceed  an  amount  equal  to  the  sum  of 
[components  that  include]  the  present 
value  of  estimated  future  net  revenues 
computed  by  applying  current  prices  of 
oil  and  gas  reserves  (with  consideration 
of  price  changes  only  to  the  extent 
provided  by  contractual  arrangements) 
to  estimated  future  production  of 
proved  oil  and  gas  reserves  as  of  the 
date  of  the  latest  balance  sheet 
presented. 

As  of  the  reported  balance  sheet  date, 
capitalized  costs  of  an  oil  and  gas 
producing  company  exceed  the  full  cost 
limitation  calciilated  under  the  above 
described  rule  based  on  current  spot 
market  prices  for  oil  and  natural  gas. 
However,  prior  to  the  balance  sheet 
date,  the  company  enters  into  certain 
hedging  arrangements  for  a  portion  of  its 
future  natural  gas  and  oil  production, 
thereby  enabling  the  company  to  receive 
future  cash  flows  that  are  higher  than 
the  estimated  future  cash  flows 
indicated  by  use  of  the  spot  market 
price  as  of  the  reported  balance  sheet 
date.  These  arrangements  qualify  as 
cash  flow  hedges  under  the  provisions 
of  Statement  133  as  amended  and 
interpreted,  and  are  documented, 
designated,  and  accounted  for  as  such 
under  the  criteria  of  that  standard. 

Question:  Under  these  circimistances, 
must  the  company  use  the  higher  prices 
to  be  received  after  taking  into  account 
the  hedging  arrangements  ("hedge- 
adjusted  prices")  in  calculating  the 
current  price  of  the  quantities  of  its 
future  production  of  oil  and  gas  reserves 
covered  by  the  hedges  as  of  the  reported 
balcince  sheet  date? 

Interpretive  Response:  Yes.  Derivative 
contracts  that  qualify  as  hedging 
instruments  in  a  cash  flow  hedge  and 
are  accounted  for  as  such  pursuant  to 
Statement  133  represent  the  type  of 
contractual  arrangements  for  which 
consideration  of  price  changes  should 
be  given  under  the  existing  rule.  While 
the  SEC  staff  has  objected  to  previous 
proposals  to  consider  various  hedging 
techniques  as  being  equivalent  to  the 
contractual  arrangements  permitted 
under  the  existing  rules,  the  staffs 
objection  was  based  on  concerns  that 
the  lack  of  clear,  consistent  guidance  in 
the  accounting  literature  would  lead  to 
inconsistent  application  in  practice.  For 
example,  prior  to  the  adoption  of 
Statement  133,  hedging  activities  related 
to  foreign  exchange  rates  were 
addressed  in  Statement  52.  The  use  of 
futures  contracts  as  hedging 
arrangements  was  previously  addressed 
in  Statement  80.  The  guidance  provided 
in  these  Statements  differed  from 


Statement  133  in  the  criteria  used  to 
qualify  for  hedge  accounting.  However, 
the  staff  believes  that  Statement  133  and 
related  guidance  (including  a  more 
systematic  approach  to  documentation) 
provides  sufficient  guidance  so  that 
comparable  financial  reporting  in 
comparable  factual  circumstances 
should  resxilt. 

This  interpretive  response  reflects  the 
SEC  staff's  view  that,  assuming 
compliance  with  the  prerequisite 
accounting  requirements,  hedge- 
adjusted  prices  represent  the  best 
measure  of  estimated  cash  flows  from 
future  production  of  the  affected  oil  and 
gas  reserves  to  use  in  calculating  the 
ceiling  limitation.  Nonetheless,  the  staff 
expects  that  oil  and  gas  producing 
companies  subject  to  the  full  cost  rules 
will  clearly  indicate  the  effects  of  using 
cash  flow  hedges  in  calculating  ceiling 
limitations  within  their  financial 
statement  footnotes.  The  staff  further 
expects  that  disclosures  will  indicate 
the  portion  of  future  oil  and  gas 
production  being  hedged.  The  dollar 
amount  that  would  have  been  charged 
to  income  had  the  effects  of  the  cash 
flow  hedges  not  been  considered  in 
calculating  the  ceiling  limitation  also 
should  be  disclosed. 

The  use  of  hedge-adjusted  prices 
should  be  consistently  applied  in  all 
reporting  periods,  including  periods  in 
which  the  hedge-adjusted  price  is  less 
than  the  current  spot  market  price.  Oil 
and  gas  producers  whose  computation 
of  the  ceiling  limitation  includes  hedge- 
adjusted  prices  because  of  the  use  of 
cash  flow  hedges  also  should  consider 
the  disclosure  requirements  imder  the 
SOP  94-6.  Paragraph  14  of  SOP  94-6 
calls  for  disclosure  when  it  is  at  least 
reasonably  possible  that  the  effects  of 
cash  flow  hedges  on  capitalized  costs  on 
the  reported  balance  sheet  date  will 
change  in  the  near  term  due  to  one  or 
more  confirming  events,  such  as 
potential  future  changes  in  commodity 
prices. 

In  addition,  the  use  of  cash  flow 
hedges  in  calculating  the  ceiling 
limitation  may  represent  a  type  of 
critical  accounting  policy  that  oil  and 
gas  producers  should  consider 
disclosing  consistent  with  the 
cautionary  advice  provided  in  FR  60. 
Through  this  release,  the  Commission 
has  encouraged  companies  to  include, 
within  their  MD&A  disclosures,  full 
explanations,  in  plain  English,  of  the 
judgments  and  uncertainties  affecting 
the  application  of  critical  accounting 
policies,  and  the  likelihood  that 
materially  different  amounts  would  be 
reported  under  different  conditions  or 
using  different  assumptions. 


The  staffs  guidance  on  this  issue 
would  apply  to  calculations  of  ceiling 
limitations  both  in  interim  and  annual 
periods. 

c.  Effect  of  subsequent  events  on  the 
computation  of  the  limitation  on 
capitalized  costs 

Facts:  Rule  4-10{c)(4)(ii)  of 
Regulation  S-X  provides  that  an  excess 
of  unamortized  capitalized  costs  within 
a  cost  center  over  the  related  cost  ceiling 
shall  be  charged  to  expense  in  the 
period  the  excess  occurs. 

Question:  Assume  that  at  the  date  of 
company's  fisccd  year-end,  its 
capitalized  costs  of  oil  and  gas 
producing  properties  exceed  the 
limitation  prescribed  by  Rule  4-10(c)(4) 
of  Regvdation  S-X.  Thus,  a  write  down 
is  indicated.  Subsequent  to  year-end  but 
before  the  date  of  the  auditors'  report  on 
the  company's  financial  statements, 
assume  that  one  of  two  events  occurs: 
(1)  additional  reserves  are  proved  up  on 
properties  owned  at  year-end,  or  (2) 
price  increases  become  known  which 
were  not  fixed  and  determinable  at  year- 
end.  The  present  value  of  future  net 
revenues  from  the  additional  reserves  or 
from  the  increased  prices  is  sufficiently 
large  that  if  the  full  cost  ceiling 
limitation  were  recomputed  giving 
effect  to  those  factors  as  of  year-end,  the 
ceiling  would  more  than  cover  the  costs. 
It  is  necessary  to  record  a  write  down? 

Interpretive  Response:  No.  In  these 
cases,  the  proving  up  of  additional 
reserves  on  properties  owned  at  year- 
end  or  the  increase  in  prices  indicates 
that  the  capitalized  costs  were  not  in 
fact  impaired  at  year-end.  However,  for 
purposes  of  the  revised  computation  of 
the  "ceiling,"  the  net  book  costs 
capitalized  as  of  year-end  should  be 
increased  by  the  amount  of  any 
additional  costs  incurred  subsequent  to 
year-end  to  prove  the  additional 
reserves  or  by  any  related  costs 
previously  excluded  from  amortization. 

While  the  fact  pattern  described 
herein  relates  to  annual  periods,  the 
guidance  on  the  effects  of  subsequent 
events  applies  equally  to  interim  period 
calculations  of  the  ceiling  limitation. 
However,  the  staff  cautions  registrants 
that  the  process  of  considering 
subsequent  price  changes  in  the 
determination  of  whether  a  ceiling 
write-down  is  called  for  should  be 
similar  to  the  consideration  given  to 
other  subsequent  events  under  the 
auditing  literature.  The  staff  expects  that 
the  date  selected  for  the  ceiling 
recomputation  will  be  consistent  from  • 
period  to  period,  and  bear  a  logical 
relationship  to  the  filing  date  of  the 
affected  financial  statements.  For 
example,  it  would  seem  logical  that  an 
oil  and  gas  producing  company  would 
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consistently  make  whatever 
recalculations  are  necessary  at  the  date 
the  auditors  are  completing  their 
interim  reviews. 

j    The  registrant's  financial  statements 
should  disclose  that  capitalized  costs 
exceeded  the  limitation  thereon  at  year- 
land  and  should  explain  why  the  excess 
[was  not  charged  against  earnings.  In 
addition,  the  registrant's  supplemental 
disclosures  of  estimated  proved  reserve 
({uantities  and  related  futvu^  net 
revenues  and  costs  should  not  give 
effect  to  the  reserves  proved  up  or  the 
tost  incurred  after  year-end  or  to  the 
price  increases  occurring  after  year-end. 
However,  such  quantities  and  amounts 
may  be  disclosed  separately,  with 
appropriate  explanations. 
j    Registrants  snould  be  aware  that  oil 
and  gas  reserves  related  to  properties 
acquired  after  year-end  would  not 
justify  avoiding  a  wrrite-off  indicated  as 
of  year-end.  Similarly,  the  effects  of 
cash  flow  hedging  arrangements  entered 
into  after  year-end  cannot  be  factored 
into  the  calculation  of  the  ceiling 
limitation  at  year-end.  Such  acquisitions 
and  financial  arrangements  do  not 
confirm  situations  existing  at  year-end. 

E.  Financial  Statements  of  Royalty 
Trusts 

Facts:  Several  oil  and  gas  exploration 
and  production  companies  have  created 
Vroyalty  trusts."  Typically,  the  creating 
I  :ompany  conveys  a  net  profits  interest 
:  Ik  certain  of  its  oil  and  gas  properties  to 
he  newly  created  trust  and  then 
( iistributes  imits  in  the  trust  to  its 
shareholders.  The  trust  is  a  passive 
entity  which  is  prohibited  from  entering 
into  or  engaging  in  any  business  or 
commercial  activity  of  any  kind  and 
from  acquiring  any  oil  and  gas  lease, 
toyalty  or  other  mineral  interest.  The 
lunction  of  the  trust  is  to  serve  as  an 
agent  to  distribute  the  income  from  the 
net  profits  interest.  The  amoimt  to  be 
periodically  distributed  to  the 
unitholders  is  defined  in  the  trust 
agreement  and  is  typically  determined 
based  on  the  cash  received  from  the  net 
profits  interest  less  expenses  of  the 
trustee.  Royalty  trusts  have  typically 
reported  their  earnings  on  the  basis  of 
cash  distributions  to  unitholders.  The 
net  profits  interest  paid  to  the  trust  for 
any  month  is  based  on  production  from 
a  preceding  month;  therefore,  the 
method  of  accounting  followed  by  the 
trust  for  the  net  profits  interest  income 
i$  different  from  the  creating  company's 
Qiethod  of  accounting  for  the  related 
ijsvenue. 

Question:  Will  the  staff  accept  a 
statement  of  distributable  iitcome  which 
reflects  the  amounts  to  be  distributed  for 
the  period  in  question  under  the  terms 


of  the  trust  agreement  in  lieu  of  a 
statement  of  income  prepared  under 
GAAP? 

Interpretive  Response:  Yes.  Although 
financial  statements  filed  with  the 
Conmiission  are  normally  requfred  to  be 
prepared  in  accordance  with  GAAP,  the 
Commission's  rules  provide  that  other 
presentations  may  be  acceptable  in 
unusual  situations.  Since  Uie  operations 
of  a  royalty  trust  are  limited  to  the 
distribution  of  income  from  the  net 
profits  interests  contributed  to  it,  the 
staff  believes  that  the  item  of  primary 
importance  to  the  reader  of  the  financial 
statements  of  the  royalty  trust  is  the 
amount  of  the  cash  distributions  to  the 
unitholders  for  the  period  reported. 
Should  there  be  any  change  in  the 
nature  of  the  trust's  operations  due  to 
revisions  in  the  tax  laws  or  other  factors, 
the  staff's  interpretation  would  be 
reexamined. 

A  note  to  the  financial  statements 
should  disclose  the  method  used  in 
determining  distributable  income  and 
should  also  describe  how  distributable 
income  as  reported  differs  from  income 
determined  on  the  basis  of  GAAP. 

F.  Gross  Revenue  Method  of  Amortizing 
Capitalized  Costs 

Facts:  Rule  4-10(c)(3){iii)  of 
Regulation  S-X  states  in  part: 

•Amortization  shall  be  computed  on  the 
basis  of  physical  units,  with  oil  and  gas 
converted  to  a  common  unit  of  measure  on 
the  basis  of  their  approximate  relative  energy 
content,  unless  economic  circumstances 
(related  to  the  effects  of  regulated  prices) 
indicate  that  use  of  units  of  revenue  is  a  more 
appropriate  basis  of  computing  amortization. 
In  the  latter  case,  amortization  shall  be 
computed  on  the  basis  of  current  gross 
revenues  (excluding  royalty  payments  and 
net  profits  disbursements)  from  production 
in  relation  to  future  gross  revenues  based  on 
current  prices  (including  consideration  of 
changes  in  existing  prices  provided  only  by 
contractual  arrangements),  from  estimated 
production  of  proved  oil  and  gas  reserves. 

Question:  May  entities  using  the  full 
cost  method  of  accounting  for  oil  and 
gas  producing  activities  compute 
amortization  based  on  the  gross  revenue 
method  described  in  the  above  rule 
when  substantial  production  is  not 
subject  to  pricing  regulation? 

Interpretive  Response:  Yes.  Under  the 
existing  rules  for  cost  amortization 
adopted  in  ASR  258.  the  use  of  the  gross 
revenue  method  of  amortization  was 
permitted  in  those  circimistances  where, 
because  of  the  effect  of  existing  pricing 
regulations,  the  use  of  the  units  of 
production  method  would  result  in  an 
amortization  provision  that  would  be 
inconsistent  with  the  current  prices 
being  received.  While  the  effect  of 
regulation  on  gas  prices  has  lessened. 


factors  other  than  price  regulation  (such 
as  changes  in  typical  contract  lengths 
and  methods  of  marketing  natural  gas) 
have  caesed  oil  and  gas  prices  to  be 
disproportionate  to  their  relative  energy 
content.  The  staff  therefore  believes  that 
it  may  be  more  appropriate  for 
registrants  to  compute  amortization 
based  on  the  gross  revenue  method 
whenever  oil  and  gas  sales  prices  are 
disproportionate  to  their  relative  energy 
content  to  the  extent  that  the  use  of  the 
units  of  production  method  would 
result  in  an  improper  matching  of  the 
costs  of  oil  and  gas  prpduction  against 
the  related  revenue  received.  The 
method  should  be  consistently  applied 
and  appropriately  disclosed  within  the 
financial  statements. 

G.  Inclusion  of  Methane  Gas  in  Proved 
Reserves 

Facts:  Because  of  a  concern  over 
worldwide  oil  and  gas  supplies, 
Congress,  in  1980,  provided  for  tax 
incentives  (credits)  for  the  production  of 
oil  and  gas  from  other  than  conventional 
sources.  As  a  consequence,  significant 
amounts  of  gas  are  now  recovered  from 
seams  of  coal  beds.  This  gas  is  referred 
to  as  coalbed  methane.  It  is  produced 
using  conventional  drilling  methods, 
but  for  various  reasons,  it  may  be  more 
costly  to  produce  than  oil  and  gas 
recovered  from  customary  sources  and 
some  reserves  may  not  be  economical 
without  the  tax  credits. 

Rule  4-10(a)(l)(i)(A)  of  RegulaUon  S- 
X  indicates  that  oil  and  gas  producing 
activities  include  the  search  for  crude 
oil,  including  condensate  and  natural 
gas  liquids,  or  natural  gas  in  their 
natural  states  and  original  locations. 
Rule  4-10(a)(2)(iii)(D)  of  RegulaUon  S- 
X  states  that  estimates  of  proved 
reserves  do  not  include  (among  other 
things)  natural  gas  that  can  be  recovered 
from  coal.i  In  addition,  the  definition  of 
proved  oil  and  gas  reserves  includes  a 
provision  that  the  quantities  of  natural 
gas  be  recovered  from  existing 
reservoirs.  Under  these  definitions, 
"coalbed  methane"  gas  has  generally 
not  been  included  in  the  disclosures  in 
Commission  filings  required  by 
Statement  69.  Further,  coalbed  methane 
has  generally  not  been  coimted  in 
proved  oil  and  gas  reserves  for  purposes 
of  the  full  cost  ceiling  test  in  Rule  4- 
10(c)(4)  since  that  test  is  based  on  the 
same  definition  of  proved  oil  and  gas 
reserves. 

Question:  Is  it  appropriate  to  consider 
coalbed  methane  gas  within  the 
definition  of  proved  reserves  for 
purposes  of  the  disclosures  relating  to 


2S 


'  Similar  language  appears  in  Statements  19  and 
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oil  and  gas  producing  activities  and  the 
full  cost  ceiling  test? 

Interpretive  Response:  Yes.  The 
prohibition  against  the  inclusion  of  gas 
derived  from  coal  was  meant  to  apply  to 
the  recovery  of  hydrocarbons  from  the 
processing  of  coal.  The  extraction  of 
methane  gas  from  coalbed  seams  using 
conventional  methods  was  not 
contemplated  at  the  time  Rule  4-1 0(a) 
was  developed.  The  staff  believes  that, 
since  coalbed  methane  gas  can  be 
recovered  from  coal  in  its  natural  state 
and  original  location,  it  should  be 
included  in  proved  reserves,  provided 
that  it  complies  in  all  other  respects 
with  the  definition  of  proved  oil  and  gas 
reserves  as  specified  in  Rule  4— 10(a)(2) 
including  the  requirement  that  methane 
production  be  economical  at  current 
prices,  costs  (net  of  the  tax  credit)  and 
existing  operating  conditions.^  Methane 
gas  from  coalbeds  (like  any  other 
hydrocarbon  obtained  from 
conventional  reservoirs)  that  cannot  be 
produced  at  a  profit  imder  current 
economic  and  operating  conditions,  or 
for  which  there  is  no  market  or  any 
existing  method  of  delivery  to  the 
market,  cannot  be  included  in  the 
category  of  proved  reserves. 

In  instances  where  methane  gas  is 
deemed  to  be  economically  producible 
only  as  a  consequence  of  existing 
Federal  tax  incentives,  the  staff  believes 
that  additional  disclosure  should  be 
provided  as  to  the  specific  quantities 
and  values  of  reported  proved  reserves 
that  are  dependent  on  existing  U.S.  tax 
policy  together  with  any  other 
information  necessary  to  inform  read^s 
of  the  risks  attendant  with  any  future 
change  to  existing  Federal  tax  policy. 

Topic  13:  Revenue  Recognition 

A.  Selected  Revenue  Recognition  Issues 
1 .  Revenue  Recognition — General 

The  accounting  literature  on  revenue 
recognition  includes  both  broad 
conceptual  discussions  as  well  9s 
certain  industry-specific  guidance. 
Examples  of  existing  literatiu'e  on 
revenue  recognition  include  Statements 
13,  45.  48,  49,  50,  51,  and  66;  Opinion 
10;  ARBs  43  (Chapter  la)  and  45;  SOPs 
81-1  and  97-2;  EITF  Issues  88-18,  91- 
9,  95-1,  and  95-4;  and  Concepts 
Statement  5.^  If  a  transaction  is  within 


the  scope  of  specific  authoritative 
literattire  that  provides  revenue 
recognition  guidance,  that  literature 
should  be  applied.  However,  in  the 
absence  of  authoritative  literature 
addressing  a  specific  arrangement  or  a 
specific  industry,  the  staff  will  consider 
the  existing  authoritative  accounting 
standards  as  well  as  the  broad  revenue 
recognition  criteria  specified  in  the 
FASB's  conceptual  framework  that 
contain  basic  guidelines  for  revenue 
recognition. 

Based  on  these  guidelines,  revenue 
should  not  be  recognized  until  it  is 
realized  or  realizable  and  earned.^ 
Concepts  Statement  5,  paragraph  83(b) 
states  that  "an  entity's  revenue-earning 
activities  involve  delivering  or 
producing  goods,  rendering  services,  or 
other  activities  that  constitute  its 
ongoing  major  or  central  operations,  and 
revenues  are  considered  to  have  been 
earned  when  the  entity  has  substantially 
accomplished  what  it  must  do  to  be 
entitled  to  the  benefits  represented  by 
the  revenues'  [footnote  reference 
omitted).  Paragraph  84(a)  continues  "the 
two  conditions  (being  realized  or 
realizable  and  being  earned)  are  usually 
met  by  the  time  product  or  merchandise 
is  delivered  or  services  are  rendered  to 
customers,  and  revenues  from 
manufacturing  and  selling  activities  and 
gains  and  losses  from  sales  of  other 
assets  are  commonly  recognized  at  time 
of  sale  (usually  meaning  delivery)" 
[footnote  reference  omitted].  In 
addition,  paragraph  84(d)  states  that  "If 
services  are  rendered  or  rights  to  use 
assets  extend  continuously  over  time 
(for  example,  interest  or  rent),  reliable 
measures  based  on  contractual  prices 
established  in  advance  are  commonly 
available,  and  revenues  may  be 
recognized  as  earned  as  time  passes." 

The  staff  believes  that  revenue 
generally  is  realized  or  realizable  and 
earned  when  all  of  the  following  criteria 
are  met: 

•  Persuasive  evidence  of  an 
arrangement  exists,^ 


^  Proved  oil  and  gas  reserves  are  the  estimated 
quantities  of  crude  oil,  natural  gas,  and  natural  gas 
liquids  which  geological  and  engineering  data 
demonstrate  with  reasonable  certainty  to  be 
recoverable  in  future  years  from  known  reservoirs 
under  existing  economic  and  operating  conditions. 
(Emphasis  added.) 

'  In  February  1999.  the  AICPA  published  a 
booklet  entitled  "Audit  Issues  in  Revenue 
Recognition."  This  booklet  provides  an  overview  of 
the  current  authoritative  accounting  literature  and 


auditing  procedures  for  revenue  recognition  and 
identifies  indicators  of  improper  revenue 
recognition. 

'^  Concepts  Statement ."»,  paragraphs  83-84;  ARB 
43,  Chapter  lA,  paragraph  1;  Opinion  10.  paragraph 
12.  The  citations  provided  herein  are  not  intended 
to  present  the  complete  population  of  citations 
where  a  particular  criterion  is  relevant.  Rather,  the 
citations  are  intended  to  provide  the  reader  with 
additional  reference  material. 

^Concepts  Statement  3,  Qualitative 
Characteristics  of  Accounting  Information, 
paragraph  63  states  "Representational  faithfulness 
is  correspondence  or  agreement  between  a  measure 
or  description  and  the  phenomenon  it  purports  to 
represent."  The  staff  believes  that  evidence  of  an 
exchange  arrangement  must  exist  to  determine  if 
the  accounting  treatment  represents  faithfully  the 
transaction.  See  also  SOP  97-2.  paragraph  8.  The 


•  Delivery  has  occurred  or  services 
have  been  rendered,* 

•  The  seller's  price  to  the  buyer  is 
fixed  or  determinable,^  and 

•  Collectibility  is  reasonably 
assured.^ 

2.  Persuasive  Evidence  of  an 
Arrangement 

Question  1 

Facts:  Company  A  has  product 
available  to  ship  to  customers  prior  to 
the  end  of  its  current  fiscal  quarter. 
Customer  Beta  places  an  order  for  the 
product,  and  Company  A  delivers  the 
product  prior  to  the  end  of  its  current 
fiscal  quarter.  Company  A's  normal  and 
customar>'  business  practice  for  this 
class  of  customer  is  to  enter  into  a 
written  sales  agreement  that  requires  the 
signatures  of  the  authorized 
representatives  of  the  Company  and  its 
customer  to  be  binding.  Company  A 
prepares  a  written  sales  agreement,  and 
its  authorized  representative  signs  the 
agreement  before  the  end  of  the  quarter. 
However,  Customer  Beta  does  not  sign 
the  agreement  because  Customer  Beta  is 
awaiting  the  requisite  approval  by  its 
legal  department.  Customer  Beta's 
piu-chasing  department  has  orally 
agreed  to  the  sale  and  stated  that  it  is 
highly  likely  that  the  contract  will  be 
approved  the  first  week  of  Company  A's 
next  fiscal  quarter.  , 

Question:  May  Company  A  recognize 
the  revenue  in  the  current  fiscal  quarter 
for  the  sale  of  the  product  to  Customer 
Beta  when  (1)  the  product  is  delivered 
by  the  end  of  its  current  fiscal  quarter 
and  (2)  the  final  written  sales  agreement 
is  executed  by  Customer  Beta's 
authorized  representative  within  a  few 


use  of  the  term  "arrangement"  in  this  SAB  is  meant 
to  identify  the  final  understanding  between  the 
parties  as  to  the  specific  nature  and  terms  of  the 
agreed-upon  transaction. 

''Concepts  Statement  5.  paragraph  84(a).  (b),  and 
(d).  Revenue  should  not  be  recognized  until  the 
seller  has  substantially  accomplished  what  it  roust 
do  pursuant  to  the  terms  of  the  arrangement,  which 
usually  occiu^  upon  delivery  or  performance  of  the 
services. 

^Concepts  Statement  5.  paragraph  83(a); 
Statement  48.  paragraph  6(a);  SOP  97-2.  paragraph 
8.  SOP  97-2  defines  a  "fixed  fee"  as  a  "fee  required 
to  be  paid  at  a  set  amount  that  is  not  subject  to 
refund  or  adjustment.  A  fixed  fee  includes  amounts 
designated  as  minimum  royalties."  Paragraphs  26- 
33  of  SOP  97-2  discuss  how  to  apply  the  fixed  or 
determinable  fee  criterion  in  software  transactions. 
The  staff  believes  that  the  guidance  in  paragraphs 
26  and  30-33  is  appropriate  for  other  sales 
transactions  where  authoritative  guidance  does  not 
otherwise  exist.  The  staff  notes  that  paragraphs  27 
through  29  specifically  consider  software 
transactions,  however,  the  staff  believes  that 
guidance  should  be  considered  in  other  sales 
transactions  in  which  the  risk  of  technological 
obsolescence  is  high. 

«  ARB  43.  Chapter  lA.  paragraph  1  and  Opinion 
10,  paragraph  12.  See  also  Concepts  Statement  5. 
paragraph  84(g)  and  SOP  97-2.  paragraph  8. 
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days  after  the  end  of  the  ciurent  fiscal 
quarter? 

,   Interpretive  Response:  No.  Generally 
the  staff  believes  that,  in  view  of 
Company  A's  business  practice  of 
requiring  a  written  sales  agreement  for 
this  class  of  customer,  persuasive 
evidence  of  an  arrangement  would 
require  a  final  agreement  that  has  been 
executed  by  the  properly  authorized 
personnel  of  the  customer.  In  the  staff's 
view,  Customer  Beta's  execution  of  the 
sales  agreement  after  the  end  of  the 
quarter  causes  the  transaction  to  be 
considered  a  transaction  of  the 
subsequent  period.'  Further,  if  an     • 
arrangement  is  subject  to  subsequent 
approval  (e.g.,  by  the  management 
committee  or  board  of  directors)  or 
execution  of  another  agreement,  revenue 
recognition  would  be  inappropriate 
until  that  subsequent  approval  or 
agreement  is  complete. 

Customary  business  practices  and 
processes  for  documenting  sales 
transactions  vary  among  companies  and 
industries.  Business  practices  and 
processes  may  also  vary  within 
individual  companies  (e.g.,  based  on  the 
dlass  of  customer,  nature  of  product  or 
service,  or  other  distinguishable  factors). 
tf  a  company  does  not  have  a  standard 
6t  customary  business  practice  of 
ijelying  on  written  contracts  to 
document  a  sales  arrangement,  it 
usually  would  be  expected  to  have  other 
forms  of  written  or  electronic  evidence 
ta  document  the  transaction.  For 
example,  a  company  may  not  use 
AVritten  contracts  but  instead  may  rely 
bn  binding  purchase  orders  from  third 
parties  or  on-line  authorizations  that 
include  the  terms  of  the  sale  and  that 
are  binding  on  the  customer.  In  that 
situation,  that  documentation  could 
represent  persuasive  evidence  of  an 
aoTangement. 

The  staff  is  aware  that  sometimes  a 
customer  and  seller  enter  into  "side" 
agreements  to  a  master  contract  that 
effectively  amend  the  master  contract. 
Registrants  should  ensure  that 
appropriate  policies,  procediu-es,  and 
internal  controls  exist  and  are  properly 
documented  so  as  to  provide  reasonable 
assurances  that  sales  transactions, 
including  those  affected  by  side 
agreements,  are  properly  accounted  for  . 
in  accordance  with  GAAP  and  to  ensure 
compliance  with  Section  13  of  the 
Securities  Exchange  Act  of  1934  (i.e., 
the  Foreign  Corrupt  Practices  Act).  Side 
agreements  could  include  cancellation, 
termination,  or  other  provisions  that 
affect  revenue  recognition.  The 
existence  of  a  subsequently  executed 
side  agreement  may  be  an  indicator  that 


the  original  agreement  was  not  final  and 
revenue  recognition  was  not 
appropriate. 

Question  2 

Facts:  Company  Z  enters  into  an 
arrangement  with  Customer  A  to  deliver 
Company  Z's  products  to  Customer  A 
on  a  consignment  basis.  Pursuant  to  the 
terms  of  the  arrangement.  Customer  A  is 
a  consignee,  and  title  to  the  products 
does  not  pass  from  Company  Z  to 
Customer  A  until  Customer  A  consumes 
the  products  in  its  operations.  Company 
Z  delivers  product  to  Customer  A  under 
the  terms  of  their  arrangement. 

Question:  May  Company  Z  recognize 
revenue  upon  delivery  of  its  product  to 
Customer  A? 

Interpretive  Response:  No.  Products 
delivered  to  a  consignee  pursuant  to  a 
consignment  arrangement  are  not  sales 
and  do  not  qualify  for  revenue 
recognition  imtil  a  sale  occurs.  The  staff 
believes  that  revenue  recognition  is  not 
appropriate  because  the  seller  retains 
the  risks  and  rewards  of  ownership  of 
the  product  and  title  usually  does  not 
pass  to  the  consignee. 

Other  situations  may  exist  where  title 
to  delivered  products  passes  to  a  buyer, 
but  the  substance  of  the  transaction  is 
that  of  a  consignment  or  a  financing. 
Such  arrangements  require  a  careful 
analysis  of  the  facts  and  circumstances 
of  the  transaction,  as  weU  as  an 
understanding  of  the  rights  and 
obligations  of  the  parties,  and  the 
seller's  customary  business  practices  in 
such  arrangements.  The  staff  believes 
that  the  presence  of  one  or  more  of  the 
following  characteristics  in  a  transaction 
precludes  revenue  recognition  even  if 
title  to  the  product  has  passed  to  the 
buyer: 

1 .  The  buyer  has  the  right  to  retimi 
the  product  and: 

(a)  The  buyer  does  not  pay  the  seller 
at  the  time  of  sale,  and  the  buyer  is  not 
obligated  to  pay  the  seller  at  a  specified 
date  or  dates. ^ 

(b)  the  buyer  does  not  pay  the  seller 
at  the  time  of  sale  but  rather  is  obligated 
to  pay  at  a  specified  date  or  dates,  and 
the  buyer's  obligation  to  pay  is 
contractually  or  implicitly  excused  until 
the  buyer  resells  the  product  or 
subsequently  consumes  or  uses  the 
product,  3 

(c)  the  buyer's  obligation  to  the  seller 
would  be  changed  (e.g.,  the  seller  would 


*AUSecUon  560.05. 


2  Statement  48.  paragraphs  6(b))  and  22. 

3  Statement  48.  paragraphs  6(b)  and  22.  The 
arrangement  may  not  specify  that  payment  is 
contingent  upon  subsequent  resale  or  consumption. 
However,  if  the  seller  has  an  established  business 
practice  permitting  customers  to  defer  payment 
beyond  the  specified  due  date(s)  until  the  products 
are  resold  or  consumed,  then  the  staff  believes  that 
the  seller's  right  to  receive  cash  representing  the 
sales  price  is  contingent. 


forgive  the  obligation  or  grant  a  refund) 
in  the  event  of  theft  or  physical 
destruction  or  damage  of  the  product,* 

(d)  the  buyer  acquiring  the  product  for 
resale  does  not  have  economic 
substance  apart  from  that  provided  by 
the  seller,^  or 

(e)  the  seller  has  significant 
obligations  for  futiue  performance  to 
directly  bring  about  resale  of  the 
product  by  the  buyer.^ 

2.  The  seller  is  required  to  repurchase 
the  product  (or  a  substantially  identical 
product  or  processed  goods  of  which  the 
product  is  a  component)  at  specified 
prices  that  are  not  subject  to  change 
except  for  fluctuations  due  to  finance 
and  holding  costs, ^  and  the  amounts  to 
be  paid  by  the  seller  will  be  adjusted,  as 
necessary,  to  cover  substantially  all 
fluctuations  in  costs  incurred  by  the 
buyer  in  purchasing  and  holding  the 
product  (including  interest^.^  The  staff 
believes  that  indicators  of  the  latter 
condition  include: 

(a)  "The  seller  provides  interest-free  or 
significantly  below  market  financing  to 
the  buyer  beyond  the  seller's  customary 
sales  terms  and  until  the  products  are 
resold, 

(b)  the  seller  pays  interest  costs  on 
behaff  of  the  buyer  under  a  third-party 
financing  arrangement,  or 

(c)  the  seller  has  a  practice  of 
refunding  (or  intends  to  refund)  a 
portion  of  the  original  sales  price 
representative  of  interest  expense  for  the 
period  from  when  the  buyer  paid  the 
seller  imtil  the  buyer  resells  the 
product. 

3.  The  transaction  possesses  the 
characteristics  set  forth  in  EITF  Issue 
95-1  and  does  not  qualify  for  sales-type 
lease  accounting. 

4.  The  product  is  delivered  for 
demonstration  purposes.** 

This  list  is  not  meant  to  be  a  checklist 
of  all  characteristics  of  a  consignment  or 
a  financing  arrangement,  and  other 
characteristics  may  exist.  Accordingly, 
the  staff  believes  that  judgment  is 
necessary  in  assessing  whether  the 
substance  of  a  transaction  is  a 
consignment,  a  financing,  or  other 
arrangement  for  which  revenue 
recognition  is  not  appropriate.  If  title  to 


*  Statement  48.  paragraph  6(c). 

^  Statement  48,  paragraph  6(d). 

"Statement  48.  paragraph  6(e). 

^  Statement  49,  paragraph  5(a).  Paragraph  5(a) 
provides  examples  of  circumstances  that  meet  this 
requirement.  As  discussed  further  therein,  this 
condition  is  present  if  (a)  a  resale  price  guarantee 
exists,  (b)  the  seller  has  an  option  to  purchase  the 
product,  the  economic  effect  of  which  compels  the 
seller  to  purchase  the  product,  or  (c)  the  buyer  has 
an  option  whereby  it  can  require  the  seller  to 
purchase  the  product. 

"  Statement  49,  paragraph  5(b). 

8  See  SOP  97-2,  paragraph  25. 
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the  goods  has  passed  but  the  substance 
of  the  arrangement  is  not  a  sale,  the 
consigned  inventory  should  be  reported 
separately  from  other  inventory  in  the 
consignor's  Hnancial  statements  as 
"inventory  consigned  to  others"  or 
another  appropriate  caption. 

3.  Delivery  and  Performance 

Question  3 

Facts:  Company  A  receives  purchase 
orders  for  products  it  manufactures.  At 
the  end  of  its  Hscal  quarters,  customers 
may  not  yet  be  ready  to  take  delivery  of 
the  products  for  various  reasons.  These 
reasons  may  include,  but  are  not  limited 
to,  a  lack  of  available  space  for 
inventory,  having  more  than  sufficient 
inventory  in  their  distribution  channel, 
or  delays  in  customers'  production 
schedules. 

Question:  May  Company  A  recognize 
revenue  for  the  sale  of  its  products  once 
it  has  completed  manufacturing  if  it 
segregates  the  inventory  of  the  products 
in  its  own  warehouse  from  its  own 
products? 

May  Company  A  recognize  revenue 
for  the  sale  if  it  ships  the  products  to  a 
third-party  warehouse  but  (1)  Company 
A  retains  title  to  the  product  and  (2) 
payment  by  the  customer  is  dependent 
upon  ultimate  delivery  to  a  customer- 
specified  site? 

Interpretative  Response:  Generally, 
no.  The  staff  believes  that  delivery 
generally  is  not  considered  to  have 
occurred  unless  the  customer  has  taken 
title  and  assumed  the  risks  and  rewards 
of  ownership  of  the  products  specified 
in  the  customer's  purchase  order  or 
sales  agreement.  Typically  this  occurs 
when  a  product  is  delivered  to  the 
customer's  delivery  site  (if  the  terms  of 
the  sale  are  "FOB  destination")  or  when 
a  product  is  shipped  to  the  customer  (if 
the  terms  are  "FOB  shipping  point"). 

The  Commission  has  set  forth  criteria 
to  be  met  in  order  to  recognize  revenue 
when  delivery  has  not  occurred.  ^  These 
include: 

1.  The  risks  of  ownership  must  have 
passed  to  the  buyer; 

2.  The  customer  must  have  made  a 
fixed  commitment  to  purchase  the 
goods,  preferably  in  written 
documentation; 

3.  The  buyer,  not  the  seller,  must 
request  that  the  transaction  be  on  a  bill 
and  hold  basis. ^  The  buyer  must  have  a 


substantial  business  purpose  for 
ordering  the  goods  on  a  bill  and  hold 
basis; 

4.  There  must  be  a  fixed  schedule  for 
delivery  of  the  goods.  The  date  for 
deUyery  must  be  reasonable  and  must 
be  consistent  with  the  buyer's  business 
piupose  [e.g.,  storage  periods  are 
customary  in  the  industry); 

5.  The  seller  must  not  nave  retained 
any  specific  performance  obligations 
such  that  the  earning  process  is  not 
complete; 

6.  The  ordered  goods  must  have  been 
segregated  from  the  seller's  inventory 
and  not  be  subject  to  being  used  to  fill 
other  orders;  and 

7.  The  equipment  (product]  must  be 
complete  and  ready  for  shipment. 

The  above  listed  conditions  are  the 
important  conceptual  criteria  which 
should  be  used  in  evaluating  any 
pmported  bill  and  hold  sale.  This  listing 
is  not  intended  as  a  checklist.  In  some 
circiunstances,  a  transaction  may  meet 
all  factors  listed  above  but  not  meet  the 
requirements  for  revenue  recognition. 
The  Commission  also  has  noted  that  in 
applying  the  above  criteria  to  a 
purported  bill  and  hold  sale,  the 
individuals  responsible  for  the 
preparation  and  filing  of  financial 
statements  also  should  consider  the 
following  factors:^ 

1.  The  date  by  which  the  seller 
expects  payment,  and  whether  the  seller 
has  modified  its  normal  billing  and 
credit  terms  for  this  buyer; '» 

2.  The  seller's  past  experiences  with 
and  pattern  of  bill  and  hold 
transactions; 

3.  Whether  the  buyer  has  the  expected 
risk  of  loss  in  the  event  of  a  decline  in 
the  market  value  of  goods; 

4.  Whether  the  seller's  custodial  risks 
are  insurable  and  insured; 

5.  Whether  extended  procedures  are 
necessary  in  order  to  assure  that  there 
are  no  exceptions  to  the  buyer's 
commitment  to  accept  and  pay  for  the 
goods  sold  (i.e.,  that  the  business 
reasons  for  the  bill  and  hold  have  not 
introduced  a  contingency  to  the  buyer's 
commitment). 

Delivery  generally  is  not  considered 
to  have  occurred  unless  the  product  has 
been  delivered  to  the  customer's  place 
of  business  or  another  site  specified  by 
the  customer.  If  the  customer  specifies 


an  intermediate  site  but  a  substantial 
portion  of  the  sales  price  is  not  payable 
until  delivery  is  made  to  a  final  site, 
then  revenue  should  not  be  recognized 
until  final  delivery  has  occurred.^ 

After  delivery  of  a  product  or 
performance  of  a  service,  if  ujicertainty 
exists  about  customer  acceptance, 
revenue  should  not  be  recognized  until 
acceptance  occurs.^  Customer 
acceptance  provisions  may  be  included 
in  a  contract,  among  other  reasons,  to 
enforce  a  customer's  rights  to  (1)  test  the 
delivered  product,  (2)  require  the  seller 
to  perform  additional  services 
subsequent  to  delivery  of  an  initial 
product  or  performance  of  an  initied 
service  [e.g.,  a  seller  is  required  to 
install  or  activate  delivered  equipment), 
or  (3)  identify  other  work  necessary  to 
be  done  before  accepting  the  product. 
The  staff  presumes  that  such  contractual 
customer  acceptance  provisions  are 
substantive,  bargained-for  terms  of  an 
arrangement.  Accordingly,  when  such 
contractual  customer  acceptance 
provisions  exist,  the  staff  generally 
believes  that  the  seller  should  not 
recognize  revenue  until  customer 
acceptance  occurs  or  the  acceptance 
provisions  lapse. 

A  seller  should  substantially  complete 
or  fulfill  the  terms  specified  in  the 
arrangement  in  order  for  delivery  or 
performance  to  have  occurred.''  When 
applying  the  substantially  complete 
notion,  the  staff  believes  that  only 
inconsequential  or  perfunctory  actions 
may  remain  incomplete  such  that  the 
failure  to  complete  the  actions  would 
not  result  in  the  customer  receiving  a 
refund  or  rejecting  the  delivered 
products  or  services  performed  to  date. 
In  addition,  the  seller  should  have  a 
demonstrated  history  of  completing  the 
remaining  tasks  in  a  timely  manner  and 
reliably  estimating  the  remaining  costs. 
If  revenue  is  recognized  upon 
substantial  completion  of  the 
arrangement,  all  remaining  costs  of 
performance  or  delivery  should  be 
accrued. 


'  See  In  the  Matter  of  Stewart  Pamess,  AAER 
Release  108  (August  5,  1986);  SEC  v.  Bollinger 
Industries,  Inc..  etaJ.  Lit.  Rel  15093  (September  30. 
1996):  In  the  Matter  of  Laser  Photonics,  Inc..  AAER 
971  (September  30. 1997);  hi  the  Matter  of  Cypress 
Bioscience,  Inc.,  AAER  817  (September  19.  1996). 
Also  see  Concepts  Statement  5,  paragraph  84(a)  and 
SOP  97-2,  paragraph  22. 

2  Such  requests  typically  should  be  set  forth  in 
writing  by  the  buyer. 


^  See  Note  1,  supra. 

*  Such  individuals  should  consider  whether 
Opinoin  21  pertaining  to  the  need  for  discounting 
the  related  receivable,  is  applicable.  Opinion  21, 
paragraph  3(a),  indicates  that  the  requirements  of 
that  Opinion  to  record  receivables  at  a  discounted 
value  are  not  intended  to  apply  to  "receivables  and 
payables  arising  from  transactions  with  customers 
or  suppliers  in  the  normal  course  of  business  which 
are  due  in  customary  trade  terms  not  exceeding 
approximately  one  year"  (emphasis  added). 


5  SOP  97-2,  paragraph  22. 

■*  SOP  97-2  paragraph  20.  Also,  Concepts 
Statement  5,  paragraph  83(b)  states  "revenues  are 
considered  to  have  been  earned  when  the  entity  has 
substantially  accomplished  what  it  must  do  to  be 
entitled  to  the  benefits  represented  by  the 
revenues."  If  an  arrangement  expressly  requires 
customer  acceptance,  the  stafi'  generally  believes 
that  customer  acceptance  should  occur  before  the 
entity  has  substantially  accomplished  what  it  must 
do  to  be  entitled  to  the  benefits  represented  by  the 
revenues,  especially  when  the  seller  is  obligated  to 
perform  additional  steps. 

^Concepts  Statement  5,  paragraph  83(b)  states 
that  "revenues  eire  considered  to  have  been  earned 
when  the  entity  has  substantially  accomplished 
what  it  must  do  to  be  entitled  the  benefits 
represented  by  the  revenues." 
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If  an  arrangement  (i.e.,  outside  the 
scope  of  SOP  81-1)  requires  the  delivery 
or  performance  of  multiple  deliverables, 
or  "elements,"  the  existence  of 
undelivered  elements  may  affect  the 
conclusion  as  to  whether  revenue  for  a 
delivered  element  may  be  recognized  as 
discussed  in  EITF  Issue  00-21.8 

In  licensing  and  similar  arrangements 
([e.g.,  licenses  of  motion  pictures, 
software,  technology,  and  other 
intangibles),  the  staff  believes  that 
delivery  does  not  occur  for  revenue 
recognition  purposes  until  the  license 
term  begins. ^  Accordingly,  if  a  licensed 
product  or  technology  is  physically 
delivered  to  the  customer,  but  the 
license  term  has  not  yet  begun,  revenue 
should  not  be  recognized  prior  to 
inception  of  the  license  term.  Upon 
inception  of  the  license  term,  revenue 
should  be  recognized  in  a  maimer 


»  Paragraph  4  of  EITF  Issue  00-21  describes  the 
scope  of  that  consensus.  As  of  the  January  23,  2003 
of  the  EITF  (the  EITF  subsequently  established  a 
\f  orldng  group  to  revisit  the  scope  of  the  consensus; 
accordingly,  registrants  should  consult  the  current 
EITF  Abstract  for  the  final  resolution  of  the  scope 
of  the  consensus),  paragraph  4  states  that  "This 
lisue  applies  to  all  deliverables  (that  is,  products, 
services,  or  rights  to  use  assets)  within  contractually 
binding  arrangements  (whether  written,  oral,  or 
iyiplied,  and  hereinafter  referred  to  as 
"Arrangements;")  in  all  industries  under  which  a 
vfehdor  will  perform  multiple  revenue-generating 
attivities.  except  as  follows: 

•.  To  the  extent  that  a  deliverables(s)  in  an 
arisangement  is  within  the  scope  of  other  existing 
higher-level  authoritative  literature  that  provides 
guidance  on  whether  and/or  how  to  separate 
multiple-deliverable  arrangements  and  how  to 
allocate  value  among  those  separate  units  of 
accounting  (including,  but  not  limited  to. 
Statements  13,  45,  and  66;  Technical  Bulletin  90- 
1!  and  SOPs  81-1,  997-2,  and  00-2),  that 
d0liverables(s)  should  be  accounted  for  in 
accordance  with  that  literature.  However,  if  that 
aimngement  also  includes  a  deliverable(s)  that  is 
not  within  the  scope  of  such  higher-level  literature, 
tljis  Issue  should  be  applied  to  determine  (1) 
wihether  that  deliverable(s)  represents  a  separate 
unit  of  accounting  fixjm  the  deliverable(s)  that  is 
Within  the  scope  of  other  higher-level  literature 
aad,  if  so,  (2)  how  to  allocate  the  arrangement 
consideration  to  the  separate  units  of  accounting, 
unless  the  higher-level  literature  provides  guidance 
with  respect  to  (1)  or  (2),  above,  for  the 
dehverable(s)  that  is  not  otherwise  in  the  scope  of 
the  higher-level  literature.  The  literature  to  be 
applied  first  is  that  which  is  applicable  to  the  first 
delivered  item(s). 

|b.  Arrangements  that  include  vendor  offers  to  a 
customer  for  either  (1)  free  or  discounted  products 
or  services  that  will  be  delivered  (either  by  the 
vendor  or  by  another  unrelated  entity)  at  a  future 
date  if  the  customer  completes  a  specified   • 
cumulative  level  of  revenue  transactions  with  the 
vsndor  or  remains  a  customer  of  the  vendor  for  a 
specified  time  period  or  (2)  a  rebate  or  refund  of  a 
determinable  cash  amount  if  the  customer 
completes  a  specified  cumulative  level  of  revenue 
transactions  with  the  vendor  or  remains  a  customer 
of  the  vendor  for  a  specified  time  period,  are 
excluded  from  the  scope  of  this  Issue.  Additionally, 
arrangements  involving  the  sale  of  award  credits  by 
broad-based  loyalty  program  operators  are  excluded 
bpta  the  scope  of  this  Issue." 

»SOP  00-2,  paragraph  7. 


consistent  with  the  nature  of  the 
transaction  and  the  earnings  process. 

Question  4 

Facts:  Company  R  is  a  retailer  that 
offers  "layaway"  sales  to  its  customers. 
Company  R  retains  the  merchandise, 
sets  it  aside  in  its  inventory,  and 
collects  a  cash  deposit  bom  the 
customer.  Although  Company  R  may  set 
a  time  period  within  which  the 
customer  must  finalize  the  purchase. 
Company  R  does  not  require  the 
customer  to  enter  into  an  installment 
note  or  other  fixed  payment 
conunitment  or  agreement  when  the 
initial  deposit  is  received.  The 
merchandise  generally  is  not  released  to 
the  customer  until  the  customer  pays 
the  full  purchase  price.  In  the  event  that 
the  customer  fails  to  pay  the  remaining 
purchase  price,  the  customer  forfeits  its 
cash  deposit.  In  the  event  the 
merchandise  is  lost,  damaged,  or 
destroyed.  Company  R  either  must 
refund  the  cash  deposit  to  the  customer 
or  provide  replacement  merchandise. 

Question:  In  the  staffs  view,  when 
may  Company  R  recognize  revenue  for 
merchandise  sold  under  its  layaway 
program? 

Interpretive  Response:  Provided  that 
the  other  criteria  for  revenue  recognition 
are  met,  the  staff  believes  that  Company 
R  should  recognize  revenue  from  sales 
made  under  its  layaway  program  upon 
delivery  of  the  merchandise  to  the 
customer.  Until  then,  the  amount  of 
cash  received  should  be  recognized  as  a 
liability  entitled  such  as  "deposits 
received  from  customers  for  layaway 
sales"  or  a  similarly  descriptive  caption. 
Because  Company  R  retains  the  risks  of 
ownership  of  the  merchandise,  receives 
only  a  deposit  from  the  customer,  and 
does  not  have  an  enforceable  right  to  the 
remainder  of  the  piuxihase  price,  the 
staff  would  object  to  Company  R 
recognizing  any  revenue  upon  receipt  of 
the  cash  deposit.  This  is  consistent  with 
item  two  (2)  in  the  Commission's 
criteria  for  bill-and-hold  transactions 
which  states  that  "the  customer  must 
have  made  a  fixed  commitment  to 
purchase  the  goods." 
Question  5 

Facts:  Registrants  may  negotiate 
arrangements  pursuant  to  which  they 
may  receive  nonrefimdable  fees  upon 
entering  into  arrangements  or  on  certain 
specified  dates.  The  fees  may  ostensibly 
be  received  for  conveyance  of  a  license 
or  other  intangible  right  or  for  delivery 
of  particular  products  or  3ervices. 
Various  business  factors  may  influence 
how  the  registrant  and  customer 
structure  the  payment  terms.  For 
example,  in  exchange  for  a  greater  up- 
front fee  for  an  intangible  right,  the 
registrant  may  be  willing  to  receive 


lower  unit  prices  for  related  products  to 
be  delivered  in  the  future.  In  some 
circumstances,  the  right,  product,  or 
service  conveyed  in  conjimction  with 
the  nonrefundable  fee  has  no  utility  to 
the  purchaser  separate  and  independent 
of  the  registrant's  performance  of  the 
other  elements  of  the  arrangement. 
Therefore,  in  the  absence  of  the 
registrant's  continuing  involvement 
under  the  arrangement,  the  customer 
would  not  have  paid  the  fee.  Examples 
of  this  type  of  arrangement  include  the 
following: 

•  A  registrant  sells  a  lifetime 
membership  in  a  health  club.  After 
paying  a  nonrefimdable  "initiation  fee," 
the  customer  is  permitted  to  use  the 
health  club  indefinitely,  so  long  as  the 
customer  also  pays  an  additional  usage 
fee  each  month.  "The  monthly  usage  fees 
collected  from  all  customers  are 
adequate  to  cover  the  operating  costs  of 
the  health  club. 

•  A  registrant  in  the  biotechnology 
industry  agrees  to  provide  research  and 
development  activities  for  a  customer 
for  a  specified  term.  The  customer  needs 
to  use  certain  technology  owned  by  the 
registrant  for  use  in  the  research  and 
development  activities.  The  technology 
is  not  sold  or  licensed  separately 
without  the  research  and  development 
activities.  Under  the  terms  of  the 
arrangement,  the  customer  is  required  to 
pay  a  nonrefimdable  "technology  access 
fee"  in  addition  to  periodic  payments 
for  research  and  development  activities 
over  the  term  of  the  contract. 

•  A  registrant  requires  a  customer  to 
pay  a  nonrefundable  "activation  fee" 
when  entering  into  an  arrangement  to 
provide  telecommunications  services. 
The  terms  of  the  arrangement  require 
the  customer  to  pay  a  monthly  usage  fee 
that  is  adequate  to  recover  the 
registrant's  operating  costs.  The  costs 
inciured  to  activate  the 
telecommimications  service  are 
nominal. 

Question:  When  should  the  revenue 
relating  to  nonrefundable,  up-front  fees 
in  these  types  of  arrangements  be 
recognized? 

Interpretive  Response:  The  staff 
believes  that  registrants  shoidd  consider 
the  specific  facts  and  circumstances  to 
determine  the  appropriate  accoimting 
for  nonrefimdable,  up-front  fees.  Urdess 
the  up-front  fee  is  in  exchange  for 
products  delivered  or  services 
performed  that  represent  the 
culmination  of  a  separate  earnings 
process,'"  the  deferral  of  revenue  is 
appropriate. 


'"See  Concepts  Statement  5,  footnote  51,  for  a 
description  of  the  "earning  process." 
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In  the  situations  described  above,  the 
staff  does  not  view  the  activities 
completed  by  the  registrants  (i.e.,  selling 
the  membership,  signing  the  contract,  or 
enrolling  the  customer  or  activating 
telecommunications  services)  as 
discrete  earnings  events."  The  terms, 
conditions,  and  amounts  of  these  fees 
typically  are  negotiated  in  conjunction 
with  the  pricing  of  all  the  elements  of 
the  arrangement,  and  the  customer 
would  ascribe  a  significantly  lower,  and 
perhaps  no,  value  to  elements  ostensibly 
associated  with  the  up-front  fee  in  the 
absence  of  the  registrant's  performance 
of  other  contract  elements.  The  fact  that 
the  registrants  do  not  sell  the  initial 
rights,  products,  or  services  separately 
(i.e.,  without  the  registrants'  continuing 
involvement)  supports  the  staffs  view. 
The  staff  believes  that  the  customers  are 
purchasing  the  on-going  rights, 
products,  or  services  being  provided 
through  the  registrants'  continuing 
involvement.  Further,  the  staff  believes 
that  the  earnings  process  is  completed 
by  performing  under  the  terms  of  the 
arrangements,  not  simply  by  originating 
a  revenue-generating  arrangement. 

Supply  or  service  transactions  may 
involve  the  charge  of  a  nonrefundable 
initial  fee  with  subsequent  periodic 
payments  for  future  products  or 
services.  The  initial  fees  may,  in 
substance,  be  wholly  or  partly  an 
advance  payment  for  future  products  or 
services.  In  the  examples  above,  the  on- 
going rights  or  services  being  provided 
or  products  being  delivered  are  essential 
to  the  customers  receiving  the  expected 
benefit  of  the  up-front  payment. 
Therefore,  the  up-front  fee  and  the 
continuing  performance  obligation 
related  to  the  services  to  be  provided  or 
products  to  be  delivered  are  assessed  as 
an  integrated  package.  In  such 
circumstances,  the  staff  believes  that  up- 
front fees,  even  if  nonrefundable,  are 
earned  as  the  products  and/ or  services 
are  delivered  and/ or  performed  over  the 
term  of  the  arrangement  or  the  expected 
period  of  performance  '^  and  generally 
should  be  deferred  and  recognized 


'>  In  a  similar  situation,  lenders  may  collect 
nonrefundable  loan  origination  fees  in  connection 
with  lending  activities.  The  FASB  concluded  in 
Statement  91  that  loan  origination  is  not  a  separate 
revenue-producing  activity  of  a  lender,  and 
therefore,  those  nonrefundable  fees  collected  at  the 
outset  of  the  loan  arrangement  are  not  recognized 
as  revenue  upon  receipt  but  are  deferred  and 
recognized  over  the  life  of  the  loan  (paragraphs  5 
and  37). 

'^The  revenue  recognition  period  should  extend 
beyond  the  initial  contractual  period  if  the 
relationship  with  the  customer  is  expected  to 
extend  beyond  the  initial  term  and  the  customer 
continues  to  benefit  from  the  payment  of  the  up- 
front fee  {e.g.,  if  subsequent  renewals  are  priced  at 
a  bargain  to  the  initial  up-front  fee). 


systematically  over  the  periods  that  the 
fees  are  earned. '^ 

Question  6 

Facts:  Company  A  provides  its 
customers  with  activity  tracking  or 
similar  services  (e.g.,  tracking  of 
property  tax  payment  activity,  sending 
delinquency  letters  on  overdue 
accounts,  etc.)  for  a  ten-year  period. 
Company  A  requires  customers  to 
prepay  for  all  the  services  for  the  term 
specified  in  the  arrangement.  The  on- 
going services  to  be  provided  are 
generally  automated  after  the  initial 
customer  set-up.  At  the  outset  of  the 
arrangement.  Company  A  performs  set- 
up procedures  to  facilitate  delivery  of  its 
on-going  services  to  the  customers.'^ 
Such  procediu-es  consist  primarily  of 
establishing  the  necessary  records  and 
files  in  Company  A's  pre-existing 
computer  systems  in  order  to  provide 
the  services.  Once  the  initial  customer 
set-up  activities  are  complete.  Company 
A  provides  its  services  in  accordance 
with  the  arrangement.  Company  A  is  not 
required  to  refund  any  portion  of  the  fee 
if  the  customer  terminates  the  services 
or  does  not  utilize  all  of  the  services  to 
which  it  is  entitled.  However,  Company 
A  is  required  to  provide  a  refund  if 
Company  A  terminates  the  arrangement 
early.  Assume  Company  A's  activities 
are  not  within  the  scope  of  Statement 
91. 

Question:  When  should  Company  A 
recognize  the  service  revenue? 

Interpretive  Response:  The  staff 
believes  that,  provided  all  other  revenue 
recognition  criteria  are  met,  service 
revenue  should  be  recognized  on  a 
straight-line  basis,  unless  evidence 
suggests  that  the  revenue  is  earned  or 
obligations  are  fulfilled  in  a  different 
pattern,  over  the  contractual  term  of  the 
arrangement  or  the  expected  period 
during  which  those  specified  services 


'^  A  systematic  method  would  be  on  a  straight- 
line  basis,  unless  evidence  suggests  that  revenue  is 
earned  or  obligations  are  fulfilled  in  a  different 
pattern,  in  which  case  that  pattern  should  be 
followed. 

'*  Footnote  1  of  SOP  9»-5  states  that  "this  SOP 
does  not  address  the  financial  reporting  of  costs 
incurred  related  to  ongoing  customer  acquisition, 
such  as  policy  acquisition  costs  in  Statement  60 

*  *  *  and  loan  origination  costs  in  Statement  91 

*  *   *.  The  SOP  addresses  the  more  substantive 
one-time  efforts  to  establish  business  with  an 
entirely  new  class  of  customers  (for  example,  a 
manufacturer  who  does  all  of  its  business  with 
retailers  attempts  to  sell  merchandise  directly  to  the 
public)."  As  such,  the  set-up  costs  incurred  in  this 
example  are  not  within  the  scope  of  SOP  98-5.  The 
staff  believes  that  the  incremental  direct  costs 
(Statement  91  provides  an  analogous  definition) 
incurred  related  to  the  acquisition  or  origination  of 
a  customer  contract,  unless  specifically  provided 
for  in  the  authoritative  literature,  should  be 
accounted  for  in  accordance  with  paragraph  4  of 
Technical  Bulletin  90-1  or  paragraph  5  of 
Statement  91. 


will  be  performed, ^^  whichever  is 
longer.  In  this  case,  the  customer 
contracted  for  the  on-going  activity 
tracking  service,  not  for  the  set-up 
activities.  The  staff  notes  that  the 
customer  could  not,  and  would  not, 
separately  purchase  the  set-up  services 
without  the  on-going  services.  The 
services  specified  in  the  arrangement 
are  performed  continuously  over  the 
contractual  term  of  the  arrangement 
(and  any  subsequent  renewals). 
Therefore,  the  staff  believes  that 
Company  A  should  recognize  revenue 
on  a  straight-line  basis,  unless  evidence 
suggests  that  the  revenue  is  earned  or 
obligations  are  fulfilled  in  a  different 
pattern,  over  the  contractual  term  of  the 
arrangement  or  the  expected  period 
during  which  those  specified  services 
will  be  performed,  whichever  is  longer. 

In  this  situation,  the  staff  would 
object  to  Company  A  recognizing 
revenue  in  proportion  to  the  costs 
incurred  because  the  set-up  costs 
incurred  bear  no  direct  relationship  to 
the  performance  of  services  specified  in 
the  arrangement.  The  staff  also  believes 
that  it  is  inappropriate  to  recognize  the 
entire  amount  of  the  prepayment  as 
revenue  at  the  outset  of  the  arrangen^ent 
by  accruing  the  remaining  costs  because 
the  services  required  by  the  contract 
have  not  been  performed. 

4.  Fixed  or  Determinable  Sales  Price 

A  company's  contracts  may  include 
customer  cancellation  or  termination 
clauses.  Cancellation  or  termination 
provisions  may  be  indicative  of  a 
demonstration  period  or  an  otherwise 
incomplete  transaction.  Examples  of 
transactions  that  financial  management 
and  auditors  should  be  aware  of  and 
where  such  provisions  may  exist 
include  "side"  agreements  and 
significant  transactions  with  unusual 
terms  and  conditions.  These  contractual 
provisions  raise  questions  as  to  whether 
the  sales  price  is  fixed  or  determinable. 
The  sales  price  in  arremgements  that  are 
cancelable  by  the  customer  are  neither 
fixed  nor  determinable  until  the 
cancellation  privileges  lapse.  ^  If  the 
cancellation  privileges  expire  ratably 
over  a  stated  contractual  term,  the  sales 
price  is  considered  to  become 
determinable  ratably  over  the  stated 
term.2  Short-term  rights  of  return,  such 
as  thirty-day  money -back  guarantees, 
and  other  customary  rights  to  return 
products  are  not  considered  to  be 
cancellation  privileges,  but  should  be 


"  See  Note  12,  supra. 
'  SOP  97-2,  paragraph  31. 
2  AW. 
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accounted  for  in  accordance  with 

Statement  48.3 

I  Question  7 

I  Facts:  Company  M  is  a  discount 
cetailer.  It  generates  revenue  from 
^nnual  membership  fees  it  charges 
Customers  to  shop  at  its  stores  and  from 
the  sale  of  products  at  a  discount  price 
to  those  customers.  The  membership 
arrangements  with  retail  customers 
require  the  customer  to  pay  the  entire 
ibembership  fee  (e.g.,  $35)  at  the  outset 
of  the  arrangement.  However,  the 
customer  has  the  unilateral  right  to 
dancel  the  arrangement  at  any  time 
4uring  its  term  and  receive  a  full  refund 
of  the  initial  fee.  Based  on  historical 
data  collected  over  time  for  a  large 
number  of  homogeneous  transactions, 
(tompany  M  estimates  that 
approximately  40%  of  the  customers 
will  request  a  refund  before  the  end  of 
the  membership  contract  term. 
Company  M's  data  for  the  past  five  years 
indicates  that  significant  variations 
between  actual  and  estimated 
cancellations  have  not  occurred,  and 
Company  M  does  not  expect  significant 
variations  to  occur  in  the  foreseeable 
fjrture. 

Question:  May  Company  M  recognize 
in  earnings  the  revenue  for  the 
membership  fees  and  accrue  the  costs  to 
provide  membership  services  at  the 
outset  of  the  arrangement? 

!  Interpretive  Response:  No.  In  the 
staffs  view,  it  would  be  inappropriate 
for  Company  M  to  recognize  the 
ijiembership  fees  as  earned  revenue 
Upon  billing  or  receipt  of  the  initial  fee 
with  a  corresponding  accrual  for 
estimated  costs  to  provide  the 
membership  services.  This  conclusion  is 
based  on  Compemy  M's  remaining  and 
unfulfilled  contractual  obligation  to 
perform  services  (i.e.,  make  available 
and  offer  products  for  sale  at  a 
discounted  price)  throughout  the 
membership  period.  Therefore,  the 
earnings  process,  irrespective  of 
whether  a  cancellation  clause  exists,  is 
njot  complete. 

'  In  addition,  the  ability  of  the  member 
to  receive  a  full  refund  of  the 
membership  fee  up  to  the  last  day  of  the 
membership  term  raises  an  uncertainty 
as  to  whether  the  fee  is  fixed  or 
determinable  at  any  point  before  the  end 
of  the  term.  Generally,  the  staff  believes 
that  a  sales  price  is  not  fixed  or 
determinable  when  a  customer  has  the 
unilateral  right  to  terminate  or  cancel 
the  contract  and  receive  a  cash  refund. 
A  sales  price  or  fee  that  is  variable  imtil 
the  occurrence  of  future  events  (other 
than  product  returns  that  are  within  the 
si:ope  of  Statement  48)  generally  is  not 


fixed  or  determinable  until  the  future 
event  occurs.  The  revenue  from  such 
transactions  should  not  be  recognized  in 
earnings  until  the  sales  price  or  fee 
becomes  fixed  or  determinable. 
Moreover,  revenue  should  not  be 
recog&ized  in  earnings  by  assessing  the 
probability  that  significant,  but 
unfulfilled,  terms  of  a  contract  will  be 
fulfilled  at  some  point  in  the  future. 
Accordingly,  the  revenue  from  such 
transactions  should  not  be  recognized  in 
earnings  prior  to  the  refund  privileges 
expiring.  The  amounts  received  from 
customers  or  subscribers  (i.e.,  the  $35 
fee  mentioned  above)  should  be  credited 
to  a  monetary  liability  account  such  as 
"customers"  refundable  fees." 

The  staff  believes  that  if  a  customer 
has  the  unilateral  right  to  receive  both 

(1)  the  seller's  substantial  performance 
under  an  arrangement  (e.g.,  providing 
services  or  delivering  product)  and  (2)  a 
cash  refund  of  prepaid  fees,  then  the 
prepaid  fees  should  be  accounted  for  as 
a  monetary  liability.  In  consideration  of 
whether  the  monetary  liability  can  be 
derecognized.  Statement  140  provides 
that  liabilities  may  be  derecognized  only 
if  (1 )  the  debtor  pays  the  creditor  and  is 
relieved  of  its  obligation  for  the  liability 
(paying  the  creditor  includes  delivery  of 
cash,  other  financial  assets,  goods,  or 
services  or  reacquisition  by  the  debtor  of 
its  outstanding  debt  securities)  or  (2)  the 
debtor  is  legally  released  from  being  the 
primary  obligor  under  the  liability."  If  a 
customer  has  the  unilateral  right  to 
receive  both  (1)  the  seller's  substantial 
performance  under  the  arrangement  and 

(2)  a  cash  refund  of  prepaid  fees,  then 
the  refund  obligation  is  not  relieved 
upon  performance  of  the  service  or 
delivery  of  the  products.  Rather,  the 
seller's  refund  obligation  is  relieved 
only  upon  refunding  the  cash  or 
expiration  of  the  refund  privilege. 

Some  have  argued  that  there  may  be 
a  limited  exception  to  the  general  rule 
that  revenue  from  membership  or  other 
service  transaction  fees  should  not  be 
recognized  in  earnings  prior  to  the 
refund  privileges  expiring.  Despite  the 
fact  that  Statement  48  expressly  does 
not  apply  to  the  accounting  for  service 
revenue  if  part  or  all  of  the  service  fee 
is  refundable  under  cancellation 
privileges  granted  to  the  buyer, ^  they 
believe  that  in  certain  circumstances  a 
potential  refund  of  a  membership  fee 
may  be  seen  as  being  similar  to  a  right 
of  return  of  products  under  Statement 
48.  They  argue  that  revenue  from 
membership  fees,  net  of  estimated 
refunds,  may  be  recognized  ratably  over 
the  period  the  services  are  performed 


whenever  pertinent  conditions  of 
Statement  48  are  met,  namely,  there  is 
a  large  population  of  transactions  that 
grant  customers  the  same  unilateral 
termination  or  cancellation  rights  and 
reasonable  estimates  can  be  made  of 
how  many  customers  likely  will 
exercise  those  rights. 

The  staff  believes  that,  because 
service  arrangements  are  specifically 
excluded  from  the  scope  of  Statement 
48,  the  most  direct  authoritative 
literature  to  be  applied  to  the 
extinguishment  of  obligations  under 
such  contracts  is  Statement  140.  As 
noted  above,  because  the  refund 
privilege  extends  to  the  end  of  the 
contract  term  irrespective  of  the  amount 
of  the  service  performed.  Statement  140 
indicates  that  the  liability  would  not  be 
extinguished  (and  therefore  no  revenue 
would  be  recognized  in  earnings)  until 
the  cancellation  or  termination  and 
related  refund  privileges  expire. 
Nonetheless,  the  staff  recognizes  that 
over  the  years  the  accounting  for 
membership  refunds  evolved  based  on 
analogy  to  Statement  48  and  that 
practice  did  not  change  when  Statement 
140  became  effective.  Reasonable  people 
held,  and  continue  to  hold,  different 
views  about  the  application  of  the 
accounting  literature.  For  the  staff  to 
prohibit  such  accounting  in  this  SAB 
may  result  in  significant  change  in 
practice  that,  in  these  particular 
circumstances,  may  be  more 
appropriately  addressed  in  a  formal 
rulemaking  or  standards-setting  project. 

Pending  further  action  in  this  area  by 
the  FASB,  the  staff  will  not  object  to  the 
recognition -of  refundable  membership 
fees,  net  of  estimated  refunds,  as  earned 
revenue  over  the  membership  term  in 
the  limited  circumstances  where  all  of 
the  following  criteria  have  been  met:  ** 

•  The  estimates  of  terminations  or 
cancellations  and  refunded  revenues  are 
being  made  for  a  large  pool  of 
homogeneous  items  (e.g.,  membership 
or  other  service  transactions  with  the 
same  characteristics  such  as  terms, 
periods,  class  of  customers,  nature  of 
service,  etc.). 

•  Reliable  estimates  of  the  expected 
refunds  can  be  made  on  a  timely  basis. ^ 
Either  of  the  following  two  items  would 
be  considered  indicative  of  an  inability 
to  make  reliable  estimates:  (1)  recurring, 


'Ibid. 


<  Statement  140,  paragraph  16. 
^  Statement  48,  paragraph  4. 


'■  The  staff  will  question  further  analogies  to  the 
guidance  in  Statement  48  for  transactions  expres&ly 
excluded  from  its  scope. 

'  Reliability  is  defined  in  Concepts  Statement  2  as 
"the  quality  of  information  that  assures  that 
information  is  reasonably  free  from  error  and  bias 
and  faithfully  represents  what  it  purports  to 
represent  "  Paragraph  63  of  Concepts  Statement  5 
reiterates  the  definition  of  reliability,  requiring  that 
"the  information  is  representationaily  bithful, 
verifiable,  and  neutral." 
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significant  differences  between  actual 
experience  and  estimated  cancellation 
or  termination  rates  (e.g.,  an  actual 
cancellation  rate  of  40%  versus  an 
estimated  rate  of  25%)  even  if  the 
impact  of  the  difference  on  the  amount 
of  estimated  refunds  is  not  material  to 
the  consolidated  financial  statements  ^ 
or  (2)  recurring  variances  between  the 
actual  and  estimated  amount  of  refunds 
that  are  material  to  either  revenue  or  net 
income  in  quarterly  or  annual  financial 
statements.  In  addition,  the  staff 
believes  that  an  estimate,  for  purposes 
of  meeting  this  criterion,  would  not  be 
reliable  unless  it  is  remote  ^  that 
material  adjustments  [both  individually 
and  in  the  aggregate)  to  previously 
recognized  revenue  would  be  required. 
The  staff  presiunes  that  reliable 
estimates  cannot  be  made  if  the 
customer's  termination  or  cancellation 
and  refund  privileges  exceed  one  year. 

•  There  is  a  sufficient  company- 
specific  historical  basis  upon  which  to 
estimate  the  refunds,'"  and  the  company 
believes  that  such  historical  experience 
is  predictive  of  futiu-e  events.  In 
assessing  these  items,  the  staff  believes 
that  estimates  of  futvue  refunds  should 
take  into  consideration,  among  other 
things,  such  factors  as  historical 
experience  by  service  type  and  class  of 
customer,  changing  trends  in  historical 
experience  and  the  basis  thereof  (e.g., 
economic  conditions),  the  impact  or 
introduction  of  competing  services  or 
products,  and  changes  in  the  customer's 
"accessibility"  to  the  refund  (i.e.,  how 
easy  it  is  for  customers  to  obtain  the 
refund). 

•  The  amount  of  the  membership  fee 
specified  in  the  agreement  at  the  outset 
of  the  arrangement  is  fixed,  other  than 
the  customer's  right  to  request  a  refund. 

If  Company  M  does  not  meet  all  of  the 
foregoing  criteria,  the  staff  believes  that 
Company  M  should  not  recognize  in 
earnings  any  revenue  for  the 
membership  fee  until  the  cancellation 
privileges  and  refund  rights  expire. 


»  For  example,  if  an  estimate  of  the  expected 
cancellation  rate  varies  from  the  actual  cancellation 
rate  by  100%  but  the  dollar  amount  of  the  error  is 
immaterial  to  the  consolidated  financial  statements, 
some  would  argue  that  the  estimate  could  still  be 
viewed  as  reliable.  The  staff  disagrees  with  that 
argument. 

'The  term  "remote"  is  used  here  with  the  same 
definition  as  used  in  Statement  5. 

">  Paragraph  8  of  Statement  48  notes  various 
factors  that  may  impair  the  ability  to  make  a 
reasonable  estimate  of  returns,  including  the  lack  of 
sufficient  historical  experience.  The  staff  tvpically 
expects  that  the  historical  experience  be  based  on 
the  particular  registrant's  historical  experience  for 
a  service  and/or  class  of  customer.  In  general,  the 
staff  typically  expects  a  start-up  company,  a 
company  introducing  new  services,  or  a  company 
introducing  services  to  a  new  class  of  customer  to 
have  at  least  two  years  of  experience  to  be  able  to 
make  reasonable  and  reliable  estimates. 


If  revenue  is  recognized  in  earnings 
over  the  membership  period  pursuant  to 
the  above  criteria,  the  initial  amoimts 
received  from  customer  or  subscribers 
(i.e.,  the  $35  fee  mentioned  above) 
should  be  allocated  to  two  liability 
accounts.  The  amoimt  of  the  fee 
representing  estimated  refunds  should 
be  credited  to  a  monetary  liability 
account,  such  as  "customers'  refundable 
fees,"  and  the  remaining  amount  of  the 
fee  representing  unearned  revenue 
should  be  credited  to  a  nonmonetary 
liability  account,  such  as  "unearned 
revenues."  For  each  income  statement 
presented,  registrants  should  disclose  in 
the  footnotes  to  the  financial  statements 
the  amounts  of  (1)  the  unearned  revenue 
and  (2)  refiuid  obligations  as  of  the 
beginning  of  each  period,  the  amount  of 
cash  received  from  customers,  the 
amount  of  revenue  recognized  in 
earnings,  the  amount  of  refunds  paid, 
other  adjustments  (with  an  explanation 
thereof),  and  the  ending  balance  of  (1) 
unearned  revenue  and  (2)  refund 
obligations. 

If  revenue  is  recognized  in  earnings 
over  the  membership  period  pursuant  to 
the  above  criteria,  the  staff  believes  that 
adjustments  for  changes  in  estimated 
refunds  should  be  recorded  using  a 
retrospective  approach  whereby  the 
unearned  revenue  and  refund 
obligations  are  remeasured  and  adjusted 
at  each  balance  sheet  date  with  the 
offset  being  recorded  as  earned  revenue. 

Companies  offering  memberships 
often  distribute  membership  packets 
describing  and  discussing  the  terms, 
conditions,  and  benefits  of  membership. 
Packets  may  include  vouchers,  for 
example,  that  provide  new  members 
with  discounts  or  other  benefits.  The 
costs  associated  with  the  vouchers 
should  be  expensed  when  distributed. 
Advertising  costs  to  solicit  members 
should  be  accounted  for  in  accordance 
with  SOP  93-7.  Incremental  direct  costs 
incurred  in  connection  with  eruolling 
customers  (e.g.,  commissions  paid  to 
agents)  should  be  accounted  for  as 
follows:  (1)  If  revenue  is  deferred  until 
the  cancellation  or  termination 
privileges  expire,  incremental  direct 
costs  should  be  either  (a)  charged  to 
expense  when  incurred  if  the  costs  are 
not  refundable  to  the  company  in  the 
event  the  customer  obtains  a  refund  of 
the  membership  fee.  or  (b)  if  the  costs 
are  refundable  to  the  company  in  the 
event  the  customer  obtains  a  refund  of 
the  membership  fee,  recorded  as  an 
asset  imtil  the  earlier  of  termination  or 
cancellation  or  refund;  or  (2)  if  revenue, 
net  of  estimated  refunds,  is  recognized 
in  earnings  over  the  membership  period, 
a  like  percentage  of  incremental  direct 
costs  should  be  deferred  and  recognized 


in  earnings  in  the  same  pattern  as 
revenue  is  recognized,  and  the 
remaining  portion  should  be  either  (a) 
charged  to  expense  when  incurred  if  the 
costs  are  not  refundable  to  the  company 
in  the  event  the  customer  obtains  a 
refund  of  the  membership  fee,  or  (b)  if 
the  costs  are  refundable  to  the  company 
in  the  event  the  customer  obtains  a 
refund  of  the  membership  fee,  recorded 
as  an  asset  until  the  refund  occurs.  ^^  All 
costs  other  than  incremental  direct  costs 
(e.g.,  indirect  costs)  should  be  expensed 
as  inciured. 

Question  8 

Facts:  Company  A  owns  and  leases 
retail  space, to  retailers.  Company  A 
(lessor)  renews  a  lease  with  a  customer 
(lessee)  that  is  classified  as  an  operating 
lease.  The  lease  term  is  one  year  and 
provides  that  the  lease  payments  are 
$1.2  million,  payable  in  equal  monthly 
installments  on  the  first  day  of  each 
month,  plus  one  percent  of  the  lessee's 
net  sales  in  excess  of  $25  million  if  the 
net  sales  exceed  $25  million  during  the 
lease  term  (i.e.,  contingent  rental).  The 
lessee  has  historically  experienced 
annual  net  sales  in  excess  of  $25  million 
in  the  particular  space  being  leased,  and 
it  is  probable  that  the  lessee  will 
generate  in  excess  of  $25  million  net 
sales  during  the  term  of  the  lease. 

Question:  In  the  staffs  view,  should 
the  lessor  recognize  any  rental  income 
attributable  to  the  one  percent  of  the 
lessee's  net  sales  exceeding  $25  million 
before  the  lessee  actually  achieves  the 
$25  million  net  sales  threshold? 

Interpretive  Response:  No.  The  staff 
believes  that  contingent  rental  income 
"accrues"  (i.e.,  it  should  be  recognized 
as  revenue)  when  the  changes  in  the 
factor(s)  on  which  the  contingent  lease 
payments  is  (are)  based  actually  occur. '^ 

Statement  13  paragraph  19(b)  states 
that  lessors  should  account  for  operating 
leases  as  follows:  "Rent  shall  be 
reported  in  income  over  the  lease  term 
as  it  becomes  receivable  according  to 
the  provisions  of  the  lease.  However,  if 
the  rentals  vary  from  a  straight-line 
basis,  the  income  shall  be  recognized  on 
a  straight-line  basis  unless  another 
systematic  and  rational  basis  is  more 


"  Statement  91.  paragraph  5  and  Technical 
Bulletin  90-1,  paragraph  4  both  provide  for  the 
deferral  of  incremental  direct  costs  associated  with 
acquiring  a  revenue-producing  contract.  Even 
though  the  revenue  discussed  in  this  example  is 
refundable,  if  a  registrant  meets  the  aforementioned 
criteria  for  revenue  recognition  over  the 
membership  period,  the  staff  would  analogize  to 
this  guidance.  However,  if  neither  a  nonrefundable 
contract  nor  a  reliable  basis  for  estimating  net  cash 
inflows  under  refundable  contracis  exists  to  provide 
a  basis  for  recovery  of  incremental  direct  costs,  the 
staff  believes  that  such  costs  should  be  expensed  as 
incurred.  See  Note  14  of  SAB  Topic  13.A.3. 

>^  Lessees  should  follow  the  guidance  established 
in  EITF  Issue  98-9. 
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representative  of  the  time  pattern  in 
which  use  benefit  from  the  leased 
property  is  diminished,  in  which  case 
that  basis  shall  be  used." 
j  Statement  29  amended  Statement  13 
and  clarifies  that  "lease  payments  that 
depend  on  a  factor  that  does  not  exist 
dr  is  not  measurable  at  the  inception  of 
the  lease,  such  as  future  sales  volume, 
would  be  contingent  rentals  in  their 
entirety  and,  accordingly,  would  be 
Excluded  from  minimum  lease 
payments  and  included  in  the 
determination  of  income  as  they 
accrue."  [Summary]  Paragraph  17  of 
Statement  29  provides  the  follov«ng 
qxample  of  determining  contingent 
ijantals: 

A  lease  agreement  for  retail  store  space 
c  ould  stipulate  a  monthly  base  rental  of  $200 
and  a  monthly  supplemental  rental  of  one- 
fourth  of  one  percent  of  monthly  sales 
volume  during  the  lease  term.  Even  if  the 
lease  agreement  is  a  renewal  for  store  space 
that  had  averaged  monthly  sales  of  $25,000 
for  the  past  2  years,  minimum  lease 
payments  would  include  only  the  $200 
lionthly  base  rental;  the  supplemental  rental 
i$  a  contingent  rental  that  is  excluded  from 
minimum  lease  payments.  The  future  sales 
for  the  lease  term  do  not  exist  at  the 
inception  of  the  lease,  and  future  rentals 
VTOuld  be  limited  to  $200  per  month  if  the 
store  were  subsequently  closed  and  no  sales 
were  made  thereafter. 

j  Technical  Bulletin  85-3  addresses 
whether  it  is  appropriate  for  lessors  in 
operating  leases  to  recognize  scheduled 
rent  increases  on  a  basis  other  than  as 
required  in  Statement  13,  paragraph 
li9(b).  Paragraph  2  of  Technical  Bulletin 
85-3  states  "using  factors  such  as  the 
time  value  of  money,  anticipated 
iliflation,  or  expected  future  revenues 
[emphasis  added]  to  allocate  scheduled 
rent  increases  is  inappropriate  because 
these  factors  do  not  relate  to  the  time 
pattern  of  the  physical  usage  of  the 
leased  property.  However,  such  factors 
may  affect  the  periodic  reported  rental 
income  or  expense  if  the  lease 
agreement  involves  contingent  rentals, 
which  are  excluded  from  minimum 
lease  payments  and  accounted  for 
separately  under  Statement  13,  as 
amended  by  Statement  29."  In 
developing  the  basis  for  why  scheduled 
rent  increases  should  be  recognized  on 
a  straight-line  basis,  the  FASB 
distinguishes  the  accounting  for 
scheduled  rent  increases  from 
contingent  rentals.  Paragraph  13  states 
"There  is  an  important  substantive 
difference  between  lease  rentals  that  are 
contingent  upon  some  specified  future 
event  and  scheduled  rent  increases  that 
are  unaffected  by  future  events;  the 
accounting  under  Statement  13  reflects 
that  difference.  U  the  lessor  and  lessee 
eliminate  the  risk  of  variable  payments 


by  agreeing  to  scheduled  rent  increases, 
the  accoimting  should  reflect  those 
different  circumstances." 

The  example  provided  in  Statement 
29  implies  that  contingent  rental  income 
in  leases  classified  as  sales-type  or 
direct-financing  leases  becomes 
"accruable"  when  the  changes  in  the 
factors  on  which  the  contingent  lease 
payments  are  based  actually  occiu'. 
Technical  Bulletin  85-3  indicates  that 
contingent  ren^  income  in  operating 
leases  should  not  be  recognized  in  a 
manner  consistent  with  scheduled  rent 
increases  (i.e.,  on  a  straight-line  basis 
over  the  lease  term  or  another 
systematic  and  rational  allocation  fesis 
if  it  is  more  representative  of  the  time 
pattern  in  which  the  leased  property  is 
physically  employed)  because  the  risk 
of  variable  payments  inherent  in 
contingent  rentals  is  substantively 
different  than  scheduled  rent  increases. 
The  staff  believes  that  the  reasoning  in 
Technical  Bulletin  85-3  supports  the 
conclusion  that  the  risks  inherent  in 
variable^payments  associated  with 
contingent  rentals  should  be  reflected  in 
financial  statements  on  a  basis  different 
than  rental  payments  that  adjust  on  a 
scheduled  basis  and,  therefore, 
operating  lease  income  associated  with 
contingent  rents  would  not  be 
recognized  as  time  passes  or  as  the 
leased  property  is  physically  employed. 
Furthermore,  prior  to  the  lessee's 
achievement  of  the  target  upon  which 
contingent  rentals  are  based,  the  lessor 
has  no  legal  claims  on  the  contingent 
amoimts.  Consequently,  the  staff 
believes  that  it  is  inappropriate  to 
anticipate  changes  in  the  factors  on 
which  contingent  rental  income  in 
operating  leases  is  based  and  recognize 
rental  income  prior  to  the  resolution  of 
the  lease  contingencies. 

Because  Company  A's  contingent 
rental  income  is  based  upon  whether 
the  customer  achieves  net  sales  of  $25 
million,  the  contingent  rentals,  which 
may  not  materialize,  should  not  be 
recognized  until  the  customer's  net  sales 
actually  exceed  $25  million.  Once  the 
$25  million  threshold  is  met.  Company 
A  would  recognize  the  contingent  rental 
income  as  it  becomes  accruable,  in  this 
case,  as  the  customer  recognizes  net 
sales.  The  staff  does  not  believe  that  it 
is  appropriate  to  recognize  revenue 
based  upon  the  probability  of  a  factor 
being  achieved.  The  contingent  revenue 
should  be  recorded  in  the  period  in 
which  the  contingency  is  resolved. 

Question  9 

Facts:  Paragraph  8  of  Statement  48 
lists  a  number  of  factors  that  may  impair 
the  ability  to  make  a  reasonable  estimate 
of  product  returns  in  sales  transactions 


when  a  right  of  return  exists."  The 
paragraph  concludes  by  stating  "other 
factors  may  preclude  a  reasonable 
estimate." 

Question:  What  "other  factors,"  in 
addition  to  those  listed  in  paragraph  8 
of  Statement  48,  has  the  staff  identified 
that  may  preclude  a  registrant  from 
making  a  reasonable  and  reliable 
estimate  of  product  returns? 

Interpretive  Response:  The  staff 
believes  that  the  following  additional 
factors,  among  others,  may  affect  or 
preclude  the  ability  to  make  reasonable 
and  reliable  estimates  of  product 
retiuns:  (1)  Significant  increases  in  or 
excess  levels  of  inventory  in  a 
distribution  channel  (sometimes 
referred  to  as  "channel  stuffing"),  (2) 
lack  of  "visibility"  into  or  the  inability 
to  determine  or  observe  the  levels  of 
inventory  in  a  distribution  channel  and 
the  current  level  of  sales  to  end  users, 
(3)  expected  introductions  of  new 
products  that  may  result  in  the 
technological  obsolescence  of  and  larger 
than  expected  returns  of  current 
products,  (4)  the  significance  of  a 
particular  distributor  to  the  registrant's 
(or  a  reporting  segment's)  business,  sales 
and  marketing,  (5)  the  newTiess  of  a 
product,  (6)  the  introduction  of 
competitors'  products  with  superior 
technology  or  greater  expected  market 
acceptance,  and  other  factors  that  affect 
market  demand  and  changing  trends  in 
that  demand  for  the  registrant's 
products.  Registrants  and  their  auditors 
should  carefully  analyze  all  factors, 
including  trends  in  historical  data,  that 
may  affect  registrants'  ability  to  make 
reasonable  and  reliable  estimates  of 
product  returns. 

The  staff  reminds  registrants  that  if  a 
transaction  fails  to  meet  all  of  the 
conditions  of  paragraphs  6  and  8  in 
Statement  48,  no  revenue  may  be 
recognized  until  those  conditions  are 
subsequently  met  or  the  return  privilege 
has  substantially  expired,  whichever 
occurs  first.  1''  Simply  deferring 
recognition  of  the  gross  margin  on  the 
transaction  is  not  appropriate. 

5.  Income  Statement  Presentation 

(Question  10    ■ 


"These  factors  include  "(a)  the  susceptibility  of 
the  product  to  significant  external  factors,  such  is 
technological  obsolescence  or  changes  in  demand, 
(b)  relative  long  periods  in  which  a  particular 
product  may  be  returned,  (c)  absence  of  historical 
experience  with  similar  types  of  sales  of  similar 
products,  or  inability  to  apply  such  experience 
because  of  changing  circumstances.for  example, 
changes  in  the  selling  enterprise's  marketing 
policies  and  relationships  with  its  customers,  and 
(d)  absence  of  a  large  volume  of  relatively 
homogeneous  transactions." 

'*  Statement  48,  paragraph  6. 
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Facts:  Company  A  operates  an 
internet  site  from  which  it  will  sell 
Company  T's  products.  Customers  place 
their  orders  for  the  product  by  making 
a  product  selection  directly  from  the 
internet  site  and  providing  a  credit  card 
number  for  the  payment.  Company  A 
receives  the  order  and  authorization 
from  the  credit  card  company,  and 
passes  the  order  on  to  Company  T. 
Company  T  ships  the  product  directly  to 
the  customer.  Company  A  does  not  take 
title  to  the  product  and  has  no  risk  of 
loss  or  other  responsibility  for  the 
product.  Company  T  is  responsible  for 
all  product  retmns,  defects,  and 
disputed  credit  card  charges.  The 
product  is  typically  sold  for  $175  of   " 
which  Company  A  receives  $25.  In  the 
event  a  credit  card  transaction  is 
rejected,  Company  A  loses  its  margin  on 
the  sale  (i.e.,  the  $25). 

Question:  In  the  staffs  view,  should 
Company  A  report  revenue  on  a  gross 
basis  as  $1 75  along  with  costs  of  sales 
of  $150  or  on  a  net  basis  as  $25,  similar 
to  a  commission? 

Interpretive  Response:  Company  A 
should  report  the  revenue  from  the 
product  on  a  net  basis.  In  assessing 
whether  revenue  should  be  reported 
gross  with  separate  display  of  cost  of 
sales  to  arrive  at  gross  profit  or  on  a  net 
basis,  the  staff  considers  whether  the 
registrant:  ^ 

1.  Acts  as  principal  in  the  transaction, 

2.  takes  title  to  the  products, 

3.  has  risks  and  rewards  of  ownership, 
such  as  the  risk  of  loss  for  collection, 
delivery,  or  retiuns,  and 

4.  acts  as  an  agent  or  broker 
(including  performing  services,  in 
substance,  as  an  agent  or  broker)  with 
compensation  on  a  commission  or  fee 
basis.  2 

If  the  company  performs  as  an  agent 
or  broker  without  assuming  the  risks 
and  rewards  of  ownership  of  the  goods, 
sales  should  be  reported  on  a  net  basis. 

B.  Disclosures 

Question  1 

Question:  What  disclosures  are 
required  with  respect  to  the  recognition 
of  revenue? 

Interpretive  Response:  A  registrant 
should  disclose  its  accounting  policy  for 
the  recognition  of  revenue  pursuant  to 
Opinion  22.  Paragraph  12  thereof  states 
that  "the  disclosure  should  encompass 
important  judgments  as  to 
appropriateness  of  principles  relating  to 
recognition  of  revenue  *   *   *"  Because 


•  Subsequent  to  the  issuance  of  this  SAB.  the 
EITF  provided  additional  guidance  on  gross  vs.  net 
presentation  in  Issue  99-19. 

2  See.  for  example,  ARB  43.  Chapter  llA, 
paragraph  20;  SOP  81-1,  paragraphs  58-60;  and 
Statement  45,  paragraph  16. 


revenue  recognition  generally  involves 
some  level  of  judgment,  the  staff 
believes  that  a  registrant  should  always 
disclose  its  revenue  recognition  policy. 
If  a  company  has  different  policies  for 
different  types  of  revenue  transactions, 
including  barter  sales,  the  policy  for 
each  material  type  of  transaction  should 
be  disclosed.  If  sales  fransactions  have 
multiple  elements,  such  as  a  product 
and  service,  the  accomiting  policy 
should  clearly  state  the  accounting 
policy  for  each  element  as  well  as  how 
multiple  elements  are  determined  and 
valued.  In  addition,  the  staff  believes 
that  changes  in  estimated  retimis 
recognized  in  accordance  with 
Statement  48  should  be  disclosed,  if 
material  (e.g.,  a  change  in  estimate  from 
two  percent  of  sales  to  one  percent  of 
sales). 

Regulation  S-X  requires  that  revenue 
from  the  sales  of  products,  services,  and 
other  products  each  be  separately 
disclosed  on  the  face  of  the  income 
statement.'  The  staff  believes  that  costs 
relating  to  each  type  of  revenue 
similarly  should  be  reported  separately 
on  the  face  of  the  income  statement. 

MD&A  requires  a  discussion  of 
liquidity,  capital  resources,  results  of 
operations  and  other  information 
necessary  to  an  understanding  of  a 
registrant's  financial  condition,  changes 
in  financial  condition  and  results  of 
operations. 2  This  includes  unusual  or 
infrequent  transactions,  known  trends 
or  uncertainties  that  have  had,  or  might 
reasonably  be  expected  to  have,  a 
favorable  or  unfavorable  material  effect 
on  revenue,  operating  income  or  net 
income  and  the  relationship  between 
revenue  and  the  costs  of  the  revenue. 
Changes  in  revenue  should  not  be 
evaluated  solely  in  terms  of  volume  and 
price  changes,  but  should  also  include 
an  analysis  of  the  reasons  and  factors 
contributing  to  the  increase  or  decrease. 
The  Commission  stated  in  FRR  36  that 
MD&A  should  "give  investors  an 
opportmiity  to  look  at  the  registrant 
through  the  eyes  of  management  by 
providing  a  historical  and  prospective 
analysis  of  the  registrant's  financial 
condition  and  results  of  operations, 
with  a  particular  emphasis  on  the 
registrant's  prospects  for  the  future."  ^ 
Examples  of  such  revenue  transactions 
or  events  that  the  staff  has  asked  to  be 
disclosed  and  discussed  in  accordance 
with  FRR  36  are: 

•  Shipments  of  product  at  the  end  of 
a  reporting  period  that  significantly 
reduce  customer  backlog  and  that 


reasonably  might  be  expected  to  result 
in  lower  shipments  and  revenue  in  the 
next  period. 

•  Granting  of  extended  payment 
terms  that  will  result  in  a  longer 
collection  period  for  accounts  receivable 
(regardless  of  whether  revenue  has  been 
recognized)  and  slower  cash  inflows 
from  operations,  and  the  effect  on 
liquidity  and  capital  resoiu-ces.  (The  fair 
value  of  trade  receivables  should  be 
disclosed  in  the  footnotes  to  the 
financial  statements  when  the  fan  value 
does  not  approximate  the  carrying 
amoimt.)'' 

•  Changing  trends  in  shipments  into, 
and  sales  from,  a  sales  channel  or 
separate  class  of  customer  that  could  be 
expected  to  have  a  significant  effect  on 
future  sales  or  sales  retiuns. 

•  An  increasing  trend  toward  sales  to 
a  different  class  of  customer,  such  as  a 
reseller  distribution  channel  that  has  a 
lower  gross  profit  margin  than  existing 
sales  that  are  principally  made  to  end 
users.  Also,  increasing  service  revenue 
that  has  a  higher  profit  margin  than 
product  sales. 

•  Seasonal  trends  or  variations  in 
sales. 

•  A  gain  or  loss  from  the  sale  of  an 
asset(s).'' 

Question  2 

Question:  Will  the  staff  expect 
retroactive  changes  by  registrants  to 
comply  with  the  accounting  described 
in  this  bulletin? 

Interpretive  Response:  All  registrants 
are  expected  to  apply  the  accounting 
and  disclosures  described  in  this 
bulletin.  The  staff,  however,  will  not 
object  if  registrants  that  have  not 
applied  this  accoimting  do  not  restate 
prior  financial  statements  provided  they 
report  a  change  in  accoimting  principle 
in  accordance  with  Opinion  20  and 
Statement  3  no  later  than  the  fourth 
fiscal  quarter  of  the  fiscal  year  beginning 
after  December  15,  1999.  In  periods 
subsequent  to  transition,  registrants 
should  disclose  the  amount  of  revenue 
(if  material  to  income  before  income 
taxes)  recognized  in  those  periods  that 
was  included  in  the  cumulative  effect 
adjustment,  ff  a  registrant  files  financial 
statements  with  the  Conunission  before 
applying  the  guidance  in  this  bulletin, 
disclosures  similar  to  those  described  in 
SAB  Topic  ll.M  should  be  provided. 
With  regard  to  question  10  of  Topic 
13.A  and  Topic  8.A  regarding  income 
statement  presentation,  the  staff  would 
normally  expect  retroactive  application 


'  See  Regulation  S-X,  Article  5-03(b)(l)  and  (2). 

2  See  Regulation  S-K,  Article  303  and  FRR  36. 

3  FRR  36,  also  see  In  the  Matter  of  Caterpillar  Inc., 
AAER  363  (March  31, 1992). 


*  Statement  107. 

^  Gains  or  losses  from  the  sale  of  assets  should  be 
reported  as  "other  general  expenses"  pursuant  to 
Regulation  S-X,  Article  5-03(b)(6}.  Any  material 
item  should  be  stated  separately. 
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to  all  periods  presented  unless  the  effect 
ojf  applying  the  guidance  herein  is 
i^nmaterial. 

However,  if  registrants  have  not 
previously  complied  with  GAAP,  for 
example,  by  recording  revenue  for 
products  prior  to  delivery  that  did  not 
comply  with  the  applicable  bill-and- 
hold  guidance,  those  registrants  should 
apply  the  guidance  in  Opinion  20  for   ' 


the  correction  of  an  error.^  In  addition, 


» Opinion  20,  paragraph  13  and  paragraphs  36-37 
describe  and  provide  the  accounting  and  disclosure 
requirements  applicable  to  the  correction  of  an  error 
in  previously  issued  financial  statements.  Because 
the  term  "error"  as  used  in  Opinion  20  includes 
"oversight  or  misuse  of  facts  that  existed  at  the  time 
that  the  financial  statements  were  prepared,"  that 
term  includes  both  unintentional  errors  as  well  as 
intentional  fraudulent  financial  reporting  and 
misappropriation  of  assets  as  described  in  SAS  99. 


registrants  should  be  aware  that  the 
Commission  may  take  enforcement 
action  where  a  registrant  in  prior 
financial  statements  has  violated  the 
antifraud  or  disclosure  provisions  of  the 
securities  laws  with  respect  to  revenue 
recognition. 

[FR  Poc.  03-12063  Filed  5-15-03;  8:45  am] 
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DEPARTMErn*  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funds;  Multi- 
Family  Housing,  Single  Family 
Housing 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

summary:  The  Rural  Housing  Service 
(RHS)  announces  the  availability  of 
housing  hinds  for  fiscal  year  2003  (FY 
2003).  This  action  is  taken  to  comply 
with  42  U.S.C.  1490p,  which  requires 
that  RHS  publish  in  the  Federal 
Register  notice  of  the  availability  of  any 
housing  assistance. 
EFFECTIVE  DATE:  May  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  this  notice 
contact  Teresa  Sumpter,  Loan 
Specialist,  Single  Family  Housing  Direct 
Loan  Division,  telephone  (202)  720- 
1485,  for  single  family  housing  (SFH) 
issues  and  Tammy  S.  Daniels,  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division,  telephone  (202) 
720-0021,  for  multi-family  housing 
(MFH)  issues,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250.  (The 
telephone  numbers  listed  are  not  toll 
free  numbers).  For  information  on 
applying  for  assistance,  visit  our 
Internet  Web  site  at  http:// 
offices.usda.gov  and  select  your  State  or 
check  the  blue  pages  in  your  local 
telephone  directory  under  "Riural 
Development"  for  the  office  serving 
your  area.  Near  the  end  of  this  Notice 
is  a  listing  of  Rural  Development  State 
Directors.  State  Office  addresses,  and 
phone  numbers. 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  following  programs  are  subject  to 
the  provisions  of  Executive  Order  12372 
that  requires  intergovernmental 
consultation  with  State  and  local 
officials.  These  programs  or  activities 
are  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  Nos. 

10.405     Farm  Labor  Housing  (LH)  Loans  and 
Grants; 

10.410  Very  Low  to  Moderate  Income 
Housing  Loans; 

10.411  Rural  Housing  Site  Loans  and  Self- 
Help  Housing  Land  Development  Loans; 

10.415    Rural  Rental  Housing  Loans; 
10.417    Very  Low  Income  Housing  Repair 

Loams  and  Grants; 
10.420    Rural  Self-Help  Housing  Technical 

Assistance; 
10.427     Rural  Rental  Assistance  Payments; 
10.433     Rural  Housing  Preservation  Grants; 
10.442    Housing  Application  Packaging 

Grants. 


Discussion  of  Notice 

Part  1940,  subpart  L  of  7  CFR  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds."  To  apply  for  assistance  imder 
these  programs  or  for  more  information, 
contact  the  Rural  Development  Office 
for  yoiu  area.    . 

Multi-Family  Housing  (MFH) 

/.  General 

A.  This  provides  guidance  on  MFH 
funding  for  the  Rural  Rental  Housing 
program  (RRH)  for  FY  2003  (it  does  not 
include  carryover  funds).  Allocation 
computations  have  been  performed  in 
accordance  with  7  CFR  1940.575  and 
1940.578.  For  FY  2003,  State  Directors, 
under  the  Rural  Housing  Assistance 
Grants  (RHAG),  will  have  the  flexibility 
to  transfer  their  initial  allocations  of 
budget  authority  between  the  Single 
Family  Housing  (SFH)  Section  504 
Rural  Housing  Grants  and  Section  533 
Housing  Preservation  Grant  (HPG) 
programs. 

B.  MFH  loan  and  grant  levels  for  FY 
2003  are  as  follows: 

MFH  Loan  Programs  Credit  Sales — 

*$1,987,851 
Section  514  Farm  Labor  Housing  (LH) 

loans— *$37,480,202 
Section  515  Rural  Rental  Housing  (RRH) 

loans— *$115,052,541 
Section  521  Rental  Assistance  (RA)  and 

502(c)(5)(C)  Advance— 

*$721,281,000 

Section  516  LH  grants *$1 7,698,209 

Sections  525  Technical  and  Supervisory 

Assistance  grants 
(TSA)  and  509  Housing  Application 

Packaging  grants— $1,093,978 
(HAPG)  (Shared  between  single  and 

multi-family  housing — (includes 

carryover) 
Section  533  Housing  Preservation  grants 

(HPG)— *$9,935,000 
Section  538  Guaranteed  Rural  Rental 

Housing  program — *$99,350,000 

*Does  not  include  disaster  or  regular 
program  carryover 

//.  Funds  not  Allocated  to  States 

A.  Credit  Sales  Authority.  For  FY 
2003,  $1,987,851  will  be  set  aside  for 
credit  sales  to  program  and  nonprogram 
buyers.  Credit  sale  funding  will  not  be 
allocated  by  State. 

B.  Section  538  Guaranteed  Rural 
Rental  Housing  Program.  Guaranteed 
loan  funds  will  be  made  available  under 
a  Notice  of  Fimding  Availability 
(NOFA)  being  published  in  this  Federal 
Register.  Additional  guidance  is 
provided  in  the  NOFA. 


///.  Farm  Labor  Housing  (LH)  Loans  and 
Grants 

The  Administrator  has  the  authority 
to  transfer  the  allocation  of  budget 
authority  between  the  two  programs. 
Upon  NOFA  closing,  the  Administrator 
will  evaluate  the  responses  and 
determine  proper  distribution  of  funds 
between  loans  and  grants. 

A.  Section  514  Farm  LH  Loans. 

1.  These  loans  are  funded  in 
accordance  with  7  CFR  1940.579(a). 
—FY  2003  Appropriation— $37,480,202 
— Available  for  Off-Farm  Loans — 

$30,480,202 
— Available  for  On-Farm  Loans — 

$3,000,000 
—National  Office  Reserve — $4,000,000 

2.  Off-farm  loan  funds  will  be  made 
available  under  a  NOFA  being 
published  in  this  Federal  Register. 
Additional  guidance  is  provided  in  the 
NOFA. 

B.  Section  516  Farm  LH  Grants. 

1.  Grants  are  funded  in  accordance 
with  7  CFR  1940.579(b).  Unobligated 
prior  year  balances  and  cancellations 
will  be  added  to  the  amoimt  shown.  FY 
2003  Appropriation— $17,698,209 
Available  for  LH  Grants  for  Off-Farm — 

$13,198,209 
Available  for  Technical  Assistance 

Grants— $1,500,000 
National  Office  Reserve — $3,000,000 

2.  Labor  Housing  grant  funds  for  Off- 
Farm  will  be  made  available  under  a 
NOFA  being  published  in  this  Federal 
Register.  Additional  guidance  is 
provided  in  the  NOFA. 

C.  Labor  Housing  Rental  Assistance 
(RA)  will  be  held  in  the  National  Office 
for  use  with  LH  loan  and  grant 
applications.  RA  is  only  available  with 
a  LH  loan  of  at  least  5  percent  of  the 
total  development  cost.  Projects  without 
a  LH  loan  cannot  receive  RA. 

IV.  Section  515  RRH  Loan  Funds. 

FY  2003  Section  515  Rural  Rental 
Housing  allocation  (Total) — 
$115,052,541 
New  Construction  funds  and  set- 
asides — $29,252,541 
New  construction  loans — $7,145,186 
Set-aside  for  nonprofits — $10,354,728 
Set-aside  for  underserved  counties 

and  colonias— $5,752,627 
Earmark  for  EZ,  EC,  or  REAP  Zones — 

$5,000,000 
State  RA  designated  reserve — 
$1,000,000 
Rehab  and  repair  funds  and  equity — 
$60,800,000 
Rehab  and  repair  loans — $55,800,000 
Designated  equity  loan  reserve — 
$5,000,000 
General  Reserve — $25,000,000 

A.  New  construction  loan  funds.  New 
construction  loan  funds  will  be  made 
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available  using  a  national  NOFA  being 
published  in  this  Federal  Register. 
Additional  guidance  is  provided  in  the 
NOFA. 

B.  National  Office  New  Construction 
Set-asides.  The  following  legislatively 
mandated  set-asides  of  funds  are  part  of 
the  National  office  set-aside: 

It.  Nonprofit  Set-aside.  An  amount  of 
$10,354,728  has  been  set  aside  for 
nonprofit  applicants.  All  Nonprofit  loan 
proposals  must  be  located  in  designated 
places  as  defined  in  7  CFR  1944-E. 

2.  Underserved  Counties  and  Colonias 
Set-Aside.  An  amount  of  $5,752,627  has 
been  set  aside  for  loan  requests  to 
develop  units  in  the  underserved  100 
most  needy  coxmties  or  colonias  as 
defined  in  section  509(f)  of  the  Housing 
Act  of  1949  as  amended.  Priority  will  be 
given  to  proposals  to  develop  units  in 
colonias  or  tribal  lands. 

3.  EZ,  EC  or  REAP  Zone  Earmark.  An 
amount  of  $5 ,000,000  has  been 
earmarked  for  loan  requests  to  develop 
units  in  EZ  or  EC  communities  or  REAP 
Zones  until  June  30,  2003. 

C.  Rental  Assistance  (RA).  Limited 
new  construction  RA  will  be  held  in  the 
National  office  for  use  with  Section  515 
Rural  Rental  Housing  loans. 

Id.  Designated  Reserves  for  State  RA. 
An  amoxuit  of  $1  million  of  Section  515 
loan  funds  has  been  set  aside  for 
matching  with  projects  in  which  an 
active  State  sponsored  RA  program  is 
available.  The  State  RA  program  must 
be  comparable  to  the  RHS  RA  program. 

E.  Repair  and  Rehabilitation  Loans. 
Tenant  health  and  safety  continues  to  be 
the  top  priority.  Repair  and 
rehabilitation  funds  must  be  first 
targeted  to  RRH  facilities  that  have 
physical  conditions  that  affect  the 
health  and  safety  of  tenants  and 
subsequently  made  available  to  facilities 
that  have  deferred  maintenance.  All 
funds  will  be  held  in  the  National  office 
and  will  be  distributed  based  upon 
indicated  rehabilitation  needs  in  the 
MFH  survey  conducted  in  October  2002. 

F.  Designated  Reserve  for  Equity 
Loans.  An  amount  of  $5  million  has 
been  designated  for  the  equity  loan 
preservation  incentive  described  in  7 
CFR  1965-E.  The  $5  million  will  be 
further  divided  into  $4  million  for 
equity  loan  requests  currently  on  the 
pending  funding  list  and  $1  million  to 
facilitate  the  transfer  of  properties  from 
for-profit  owners  to  nonprofit 
corporations  and  public  bodies.  Funds 
for  such  transfers  would  be  authorized 
only  for  for-profit  owners  who  are 
currently  on  the  pending  funding  list 
who  agree  to  transfer  to  nonprofit 
corporations  or  public  bodies  rather 
than  to  remain  on  the  pending  list.  If 
insufficient  transfer  requests  are 


generated  to  utilize  the  full  $1  million 
set  aside  for  nonprofit  and  public  body 
transfers,  the  balance  will  revert  to  the 
existing  pending  equity  loan  funding 
list. 

G.  General  Reserve.  There  is  one 
general  reserve  fund  of  $25,000,000. 
Some  examples  of  immediate  allowable 
uses  include,  but  are  not  limited  to, 
hardships  and  emergencies,  RH 
cooperatives  or  group  homes,  or  RRH 
preservation. 

V.  Section  533    Housing  Preservation 
Grants  (HPG). 

Total  Available— $9,935,000 
Less  General  Reserve — $997,400 
Less  Earmark  for  EZ,  EC  or  REAP 

Zones— $596,100 
Total  Available  for  Distribution — 
$8,341,500 

Amount  available  for  allocation.  See 
end  of  this  Notice  for  HPG  State 
allocations.  Fund  availability  will  be 
announced  in  a  NOFA  being  published 
in  the  Federal  Register. 

The  amount  of  $596,100  is  earmarked 
for  EZ,  EC  or  REAP  Zones  imtil  Jime  30, 
2003. 

Single  Family  Housing  (SFH) 

/.  General 

All  SFH  programs  are  administer 
through  field  offices.  For  more 
information  or  to  make  application, 
please  contact  the  RiuaJ  Development 
office  servicing  your  area.  To  locate 
these  offices,  contact  the  appropriate 
State  Office  from  the  attached  State 
Office  listing,  visit  our  Web  site  at  http:/ 
/offices.usda.gov  or  check  the  blue 
pages  in  yoxu*  local  telephone  directory 
under  "Rural  Development"  for  the 
office  serving  your  area. 

A.  This  notice  provides  SFH 
allocations  for  FY  2003.  Allocation 
computations  have  been  made  in 
accordance  with  7  CFR  1940.563 
through  1940.568.  Information  on  basic 
formula  criteria,  data  source  and  weight, 
administrative  allocation,  pooling  of 
funds,  and  availability  of  the  allocation 
are  located  on  a  chart  at  the  end  of  this 
notice. 

B.  The  SFH  levels  authorized  for  FY 
2003  are  as  follows: 

Section  502  Guaranteed  Rural  Housing 
(RH)  loans 
Nonsubsidized  Guarantees — 
Purchase— $2,621,781,311 
Nonsubsidized  Guarantees — 
Refinance — $223,537,222 
Section  502  Direct  RH  loans 
Very  low-income  subsidized  loans — 

$456,661,223 
Low-income  subsidized  loans — 
$581,205,194 
Credit  sales  (Nonprogram)— $10,000,000 


Section  504  housing  repair  loans — 

$34,772,498 
Section  504  housing  repair  grants — */ 

**  $31,324,797 
Section  509  compensation  for 

construction  defects — **  $478,837 
Section  523  mutual  and  self-help 

housing  grants — **/***  $51,319,662 
Section  523  Self-Help  Site  Loans — 

$4,978,752 
Section  524  RH  site  loans — $5,013,027 
Section  306C  Water  and  waste  disposal 

grants— **  $1,255,875 
Section  525  Supervisory  and  technical 

Assistance  and  Section  509  Housing 

Application 
Packaging  Grants  Total  Available  for 

single  and  multi-family — 

**  $1,093,978 
Section  504  housing  repair  grants 

(additional)— **  $1,176,953 
(Formerly  North  Carolina  Elderly 

Modular  Housing  Demo  Program) 
Natiu-al  disaster  funds  (Section  502 

loans)— **  $1,443,493 
Natural  disaster  funds  (Section  504 

loans)— **  $13,777,141 
Natural  disaster  fimds  (Section  504 

grants)  —**  $4,563,493 

*  Includes  $596,100  for  EZ/EC  and  REAP 

communities  until  June  30,  2003. 

*  *  Carryover  funds  are  included  in  the 

balance. 

*  *  *  Includes  $993,500  for  EZ/EC  and  REAP 

communities  until  June  30,  2003. 

C.  SFH  Funding  Not  Allocated  to 
States.  The  following  funding  is  not 
allocated  to  States  by  formula.  Funds 
are  made  available  to  each  state  on  a 
case-by-case  basis. 

1.  Credit  sale  authority.  Credit  sale 
funds  in  the  amount  of  $10,000,000  are 
available  only  for  nonprogram  sales  of 
Real  Estate  Owned  (REO)  property. 

2.  Section  509  Compensation  for 
Construction  Defects.  $478,837  is 
available  for  compensation  for 
construction  defects. 

3.  Section  523  Mutual  and  Self-Help 
Technical  Assistance  Grants. 
$51,319,662  is  available  for  Section  523 
Mutual  and  Self-Help  Technical 
Assistance  Grants.  Of  these  funds, 
$993,500  is  earmarked  for  EZ,  EC  or 
REAP  Zones  until  June  30,  2003.  A 
technical  review  and  analysis  must  be 
completed  by  the  Technical  and 
Management  Assistance  (T&MA) 
contractor  on  all  predevelopment,  new, 
and  existing  (refimding)  grant 
applications. 

4.  Section  523  Mutual  and  Self-Help 
Site  Loans  and  Section  524  RH  Site 
Loans.  $4,978,752  and  $5,013,027  are 
available  for  Section  523  Mutual  Self- 
Help  and  Section  524  RH  Site  loans, 
respectively. 

5.  Section  306C  WWD  Grants  to 
Individuals  in  Colonias.  The  objective  of 
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the  Section  306C  WWD  individual  grant 
program  is  to  facilitate  the  use  of 
community  water  or  waste  disposal 
systems  for  the  residents  of  the  colonias 
along  the  U.S. -Mexico  border. 

The  total  amount  available  to  Arizona, 
California,  New  Mexico,  and  Texas  will 
be  $1,255,875  for  FY  2003.  This  amount 
includes  the  carryover  unobligated 
balance  of  $255,875  and  the  transferred 
amoimt  of  $1  million  from  the  Rural 
Utilities  Service  (RUS)  to  RHS  for 
processing  individual  grant 
applications. 

6.  Section  525  Technical  and 
Supervisory  Assistance  (TSA)  and 
Section  509  Housing  Application 
Packaging  Grants  (HAPG).  $1,093,978  is 
available  for  the  TSA  and  HAPG 
programs.  Funds  are  available  on  a 
limited  basis  for  TSA  grants.  In 
accordance  with  the  provisions  of  7  CFR 
1944.525,  funding  will  be  targeted 
nationally  and  then  on  an  individual 
basis  to  States/areas  with  the  highest 
degree  of  substandard  housing  and 
persons  in  poverty  eligible  to  receive 
Agency  housing  assistance.  The  five 
States  with  the  highest  degrees  of 
substandard  housing  and  poverty  are: 
Texas.  California,  Puerto  Rico.  North 
Carolina  and  Georgia.  Funds  not  to 
exceed  $150,000  or  one  project  per  state 
will  be  targeted  nationally  to  these 
States.  From  any  remaining  funds, 
priority  will  be  given  to  requests  for 
projects  that  serve  any  of  the  100 
coimties  with  the  highest  degrees  of 
poverty  and  substandard  housing.  States 
should  submit  proposals  from  potential 
applicants  to  the  National  Office  for 
review  and  concurrence  prior  to 
authorizing  an  application.  Applications 
on-hand  as  of  April  15,  2003,  will  be 
funded  in  the  preceding  order  regardless 
of  date  of  application. 

Requests  snould  be  submitted  to  the 
National  Office  for  HAPG  based  on 
projected  usage  of  these  funds  for  the 
quarter  or  as  needed.  HAPG  requests 
should  be  submitted  using  the  NORF 
system.  Reserve  funds  will  be  held  at 
the  National  Office  and  requests  from 
eligible  States  will  be  considered  on  a 
first-come,  first-served  basis. 

7.  Section  504  housing  repair  grants 
(additionalMformerly  North  Carolina 
Elderly  Modular  Housing  Demonstration 
Program).  Budget  authority  was 
earmarked  in  FY  2001  for  the  North 
Carolina  Elderly  Modular  Housing 
Demonstration  Program.  These  funds 
were  used  to  provide  Section  502  loans 
and  grants  for  modular  housing  in  North 
Carolina  for  very-low  and  low-income 
elderly  families  who  lost  their  housing 
as  a  result  of  a  major  disaster  declared 
by  the  President.  Section  766,  Title  III 
of  the  2003  Appropriations  Act  provides 


that  "after  September  30.  2002,  any 
funds  remaining  for  the  demonstration 
program  may  be  used,  within  the  State 
in  which  the  demonstration  program  is 
carried  out,  for  fiscal  year  2003  and 
subsequent  fiscal  years  to  make  grants, 
and  to  cover  the  costs  *   *   *  of  loans 
authorized,  under  Section  504  of  the 
Housing  Act  of  1949*    *   *"  $1,176,953 
of  unobligated  funds  have  been 
transferred  to  the  Section  504  grant 
program  in  FY  2003  for  use  by  the  State 
of  North  Carolina  only. 

8.  Natural  Disaster  Funds.  Funds  are 
available  until  exhausted  to  those  States 
with  active  Presidential  Declarations. 

9.  Deferred  Mortgage  Payment 
Demonstration.  There  is  no  FY  2003 
funding  provided  for  deferred  mortgage 
authority  or  loans  for  deferred  mortgage 
assumptions. 

//.  State  Allocations 

A.  Section  502  Nonsubsidized 
Guaranteed  RH  (GRH)  Loans. 

1.  Purchase — Amount  Available  for 
Allocation. 

Total  Available — Purchase 
$2,621,781,311 
Less  National  Office  General 

Reserve— $722,420,311 
Less  Special  Outreach  Area  Reserve — 
$309,609,000 
Basic  Formula — Administrative 
Allocation— $1,589,752,000 

a.  National  office  General  Reserve. 
The  Administrator  may  restrict  access  to 
this  reserve  for  States  not  meeting  their 
goals  in  special  outreach  areas. 

b.  Special  Outreach  Areas.  FY  2003 
GRH  funding  is  allocated  to  States  in 
two  funding  streams.  Seventy  percent  of 
GRH  funds  may  be  used  in  any  eligible 
area.  Thirty  percent  of  GRH  funds  are  to 
be  used  in  special  outreach  areas. 
Special  outreach  areas  for  the  GRH 
program  are  defined  as  those  areas 
within  a  State  that  are  not  located 
within  a  metropolitan  statistical  area 
(MSA). 

c.  National  Office  Special  Are:: 
Outreach  Reserve.  A  special  outreach 
area  reserve  fund  has  been  established 
at  the  National  office.  Funds  from  this 
reserve  may  only  be  used  in  special 
outreach  areas. 

2.  Refinance — Amount  available  for 
allocation. 

Total  Available — Refinance — 

$223,537,222 
Less  National  office  general  reserve — 

$144,037,222 
Basic  formula — Administrative 

Allocation— $79,500,000 
a.  Refinance  Funds.  Refinance  loan 
funds  will  be  distributed  to  each  State 
at  $1.5  million  per  State.  Additional 
funds  will  be  distributed  based  on  prior 
usage  of  refinance  funds. 


b.  National  office  general  reserve.  The 
Administrator  may  restrict  access  to  this 
reserve  for  States  not  meeting  their  goals 
in  special  outreach  areas. 

B.  Section  502  Direct  RH  loans. 

1 .  Amount  Available  for  Allocation. 
Total  Available— $1,037,866,417 

Less  Required  Set  Aside  for 

Underserved  Counties  and 

Colonias— $51,893,320 
EZ.  EC  and  REAP  Earmark— 

$45,505,725 
Less  General  Reserve — $127,000,000 
Adnndnistrator's  Reserve — $10,000,000 
Hardships  &  Homelessness — $1,000,000 
Rural  Housing  Demonstration 

Program— $1 .000,000 
Homeownership  Partnership — 

$95,000,000 
Program  funds  for  the  sale  of  REO 

properties— $20,000,000 
Less  Designated  Reserve  for  Self-Help — 

$100,000,000 
Basic  Formula  Administrative 

Allocation— $713,467,372  ., 

2.  Reserves. 

a.  State  Office  Reserve.  State  Directors 
must  maintain  an  adequate  reserve  to 
fund  the  following  applications: 

(i)  Hardship  and  homeless  applicants 
including  the  direct  Section  502  loan 
and  Section  504  loan  and  grant 
programs. 

(ii)  Mutual  Self-Help  loans. 

(iii)  Subsequent  loans  for  essential 
improvements  or  repairs  and  transfers 
with  assumptions. 

(iv)  States  will  leverage  with  funding 
from  other  sources. 

(v)  Areas  targeted  by  the  State  ' 
according  to  its  strategic  plan. 

b.  National  Office  Reserves. 

(i)  General  Reserve.  The  National 
office  has  a  general  reserve  of  $127 
million.  Of  this  amount,  the 
Administrator's  reserve  is  $10  million. 
One  of  the  purposes  of  the 
Administrator's  reserve  will  be  for  loans 
in  Indian  Country.  Indian  Country  is 
defined  as  land  inside  the  boundaries  of 
Indian  reservations,  communities  made 
up  mainly  of  Native  Americans.  Indian 
trust  and  restricted  land,  and  tribal 
allotted  lands. 

(ii)  Hardship  and  Homelessness 
Reserve.  $1  million  has  been  set  aside 
for  hardships  and  homeless. 

(iii)  Rural  Housing  Demonstration 
Program.  $1  million  dollars  has  been  set 
aside  for  innovative  demonstration 
initiatives. 

(iv)  Program  Credit  Sales.  $20  million 
dollars  has  been  set  aside  for  program 
sales  of  REO  property. 

c.  Homeownership  Partnership.  $95 
million  dollars  has  been  set  aside  for 
Homeownership  Partnerships.  These 
funds  will  be  used  to  expand  existing 
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partnerships  and  create  new 
partnerships,  such  as  the  following: 

(i)  Department  of  Treasury, 
Cioanmunity  Development  Financial 
Institutions  (CDFI)— Funds  will  be 
available  to  fund  leveraged  loans  made 
in  partnership  with  the  Department  of 
Tk^asury  CDFI  participants. 

'  (ii)  Partnership  initiatives  established 
to  carry  out  the  objectives  of  the  rural 
hprne  loan  partnership  (RHLP). 

d.  Designated  Reserve  for  Self-Help. 
$100  million  dollars  has  been  set  aside 
for  matching  funds  to  assist 
participating  Self-Help  applicants.  The 
matching  funds  were  established  on  the 
basis  of  the  National  office  contributing 
75  percent  from  the  National  office 
reserve  and  States  contributing  25 
percent  of  their  allocated  Section  502 
RH  funds. 

e.  Underserved  Counties  and 
Qolonias.  An  amount  of  $51,893,320  has 
been  set  aside  for  the  100  underserved 
counties  and  colonias. 

I  f.  Empowerment  Zone  (EZ)  and 
Enterprise  Community  (EC)  or  Rural 
Economic  Area  Partnership  (REAP) 
earmark.  An  amount  of  $45,505,725  has 
been  earmarked  until  Jime  30,  2003,  for 
loans  in  EZ,  EC  or  REAP  Zones. 

I  g.  State  Office  Pooling.  If  pooling  is 
cdnducted  within  a  State,  it  must  not 
take  place  within  the  first  30  calendar 
dftys  of  the  ffrst,  second,  or  third 


quarter.  (There  are  no  restrictions  on 
pooling  in  the  foiuth  quarter.) 

h.  Suballocation  by  the  State  Director. 
The  State  Director  may  suballocate  to 
each  area  office  using  the  methodology 
and  formulas  required  by  7  CFR  part 
1940,  subpart  L.  If  suballocated  to  the 
area  level,  the  Rural  Development 
Manager  will  make  funds  available  on  a 
first-come,  first-served  basis  to  all 
offices  at  the  field  or  area  level.  No  field 
office  will  have  its  access  to  funds 
restricted  without  the  prior  written 
approval  of  the  Administrator. 

B.  Section  504  Housing  Loans  and 
Grants.  Section  504  grant  funds  are 
included  in  the  Rural  Housing 
Assistance  Grant  program  (RHAG)  in  the 
FY  2003. appropriation. 

1.  Amount  available  for  allocation. 

Section  504    Loans      ' 

Total  Available— $34,772,498 
Less  5%  for  100  Underserved 

Counties  and  Colonias— $1,738,624 
EZ,  EC  or  REAP  Zone  Earmark — 

$1,400,000 
Less  General  Reserve — $1,500,000 
Basic  Formula — Administrative 

Allocation — $30  133,874 

Section  504    Grants 

Total  Available— $31,324,797 
Less  5%  for  100  Underserved 

Coimties  and  Colonias — $1,566,239 
Less  EZ,  EC  or  REAP  Earmark — 


$596,100 
Less  General  Reserve — $1,629,458 
Basic  Formula-Administrative 
Allocation— $27,533,000 

2.  Reserves  and  Set-asides. 

a.  State  Office  Reserve.  State  Directors 
must  maintain  an  adequate  reserve  to 
handle  all  anticipated  hardship 
applicants  based  upon  historical  data 
and  projected  demand. 

b.  Underserved  Counties  and 
Colonias.  Approximately  $1,738,624 
and  $1,536,434  have  been  set  aside  for 
the  100  underserved  counties  and 
colonias  until  Jime  30,  2003.  for  the 
Section  504  loan  and  grant  programs, 
respectively. 

c.  Empowerment  Zone  (EZ)  and 
Enterprise  Community  (EC)  or  Rural 
Economic  Area  Partnership  (REAP) 
Earmark  (Loan  Funds  Only).  $1,400,000 
and  $596,100  have  been  earmarked 
through  June  30,  2003,- for  EZ,  EC  or 
REAPs  for  the  Section  504  loan  and 
grant  programs,  respectively. 

d.  General  Reserve.  $1.5  million  for 
Section  504  loan  hardships  and  $1,629 
million  for  Section  504  grant  extreme 
hardships  have  been  set-aside  in  the 
general  reserve.  For  Section  504  grants, 
an  extreme  hardship  case  is  one 
requiring  a  significant  priority  in 
funding,  ahead  of  other  requests,  due  to 
severe  health  or  safety  hazards,  or 
physical  needs  of  the  applicant. 


Information  on  Basic  Formula  Criteria,  Data  Source  and  Weight,  Administrative  Allocation,  Pooling  of 

Funds,  and  Availability  of  the  Allocation 


Description 


Section  502  nonsubsidized  guar- 
anteed RH  loans 


Section  502  direct  RH  loans 


Section  504  loans  and  grants 


1 
2 


Basic     formula     criteria,     data 

source,  and  weight. 
Administrative  Allocation: 
Westem  Pacific  Area 


See  7  CFR  1940.563(b) 


$1,000,000 


See  7  CFR  1940.565(b) 


$1,000,000 


b. 

c. 


Pooling  of  funds: 

a.  Mid-year  pooling 

Year-end  pooling  

Underserved  counties 
colonias. 

d.  EZ,  EC  or  REAP  

e.  Credit  sales  

Availability  of  the  allocation: 

a.  first  quarter  

b.  second  quarter  

c.  third  quarter  

d.  fourth  quarter 


If  necessary  

August  15,  2003 
N/A  


If  necessary  

August  15,  2003 
June  30,  2003  ... 


N/A 
N/A 


40  percent .. 
70  percent  .. 
90  percent  .. 
1 00  percent 


June  30,  2003 
June  30,  2003 


50  percent  .. 
70  percent  .. 
90  percent .. 
100  percent 


See   7    CFR    1940.566(b)    and 
1940.567(b) 

$1,000,000  loan 
$500,000  grant. 

If  necessary 
August  15,  2003. 
June  30,  2003. 

June  30,  2003. 
N/A. 

50  percent 
70  percent 
90  percent 
100  percent 


1.  Data  derived  from  the  1990  U.S.  Census  was  provided  to  each  State  by  the  National  office  on  August  12,  1993. 

2.  Due  to  the  absence  of  Census  data. 

3.  All  dates  are  tentative  and  are  for  the  close  of  business  (COB).  Pooled  funds  will  be  placed  in  the  National  office  reserve  and  made  avail- 
able administratively.  The  Administrator  reserves  the  right  to  redistribute  funds  Ijased  upon  program  performance. 

4.  Funds  will  be  distributed  cumulatively  through  each  quarter  listed  until  the  National  office  year-end  pooling  date. 


Dated:  May  12,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

BIOJNO  CODE  3410-XV-P 
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USDA  Rural  Development  State  Directors  and  State  Office  Locations 


Steve  Pelham 

Starting  Centre 

4121  Carmictiael  Road,  Suite  601 

Montgomery,  AL  36106-3663 

(334)  279-3400 


Bill  Allen 

Suite  201 

800  W  Evergreen 

Palmer,  AK  99645-6539 

(907)761-7705 


Eddie  Browning 
Phoenix  Corporate  Center 
3003  N  Central  Avenue,  Suite  900 
Phoenix,  AZ  85012-2906 
(602)  280-8755 


John  M.  Allen 

Room  3416 

700  W  Capitol 

Little  Rock,  AR  72201-3225 

(501)301-3200 


D.  Paul  Venosdel 
Agency  4169 
430  G  Street 
Davis,  CA  95616-4169 
(530)  792-5800 


Ginette  'GiGr  Dennis 
RoomElOO 
655  Parfet  Street 
Lakewood,  CO  80215 
(720)  544-2903 


F.  Stone  Workman 
Stephens  Federal  BuikJing 
355  E  Hancock  Avenue 
Athens,  GA  30601-2768 
(706)  546-2162 


Lorraine  Shin 

Room  31 1 ,  Federal  BuiMirfg 

1 54  WaJanuenue  Avenue 

Hilo.  HI  96720 

(808)  933-8309 


Michael  A.  Fiekl 
Suite  A1 

9173WBamesDr 
Boise,  ID  83709 
(208)  378-5600 


Douglas  Wilson 
2118  W.Park  Court 
Suite  A 

Champaign,  IL  61821 
(217)403-6222 


Robert  White 

5975  Lakeskle  Boulevard 

Indianapolis,  IN  46278 

(317)290-3100 


Daniel  W.  Brown,  PhD 
873  Federal  BMg 
210  Walnut  Street 
Des  Moines,  lA  50309 
(515)284-4663 


Midia^B.  TaytcHT 
3727  Government  Street 
Alexandria.  LA  71302 
(318)473-7920 


Mk:hael  W.  Aut)e 

PO  Box  405 

967  Illinois  Avenue,  Suite  4 

Bangor.  ME  04402-0405 

(207)990-9106 


Davkj  H.  Tuttle 
451  West  Street 
Amherst,  MA  01002 
(413)253-4300 


Harry  Brumer  (Acting) 
Suite  200 

3001  CoolKlge  Road 
East  Lansing.  Ml  48823 
(517)  324-5100 


Stephen  G.  Wenzel 

410AgriBankBMg 

375  Jackson  Street 

St.  Paul,  MN  55101-1853 

(651)602-7835 


Nick  Walters 
Federal  Bkjg,  Suite  831 
100  W  Capitol  Street 
Jackson,  MS  39269 
(601)965-4316 


Marlene  B.  Elliott 

Charles  (Chuck)  R.  Banks 

Gregory  Branum 

PO  Box  400 

1303  SW  First  American  Place 

Parkade  Center,  Suite  235 

5201  S  DuPont  Highway 

Suite  100 

601  Business  Loop  70  West 

Camden,  DE  19934-9998 

Topeka,  KS  66604-4040 

Columbia,  MO  65203 

(302)  697-4300 

(785)  271-2700 

(573)  876-0976 

.....!,    .- ■   Kyi}<:'-'f^'3;w?ry' 

Chartes  W  Clemons,  Sr. 
PO  Box  147010 
4440  NW  25th  Place 
Gainesville,  FL  32614-7010 
(352)  338-3435 

Kenneth  Slone 
Suite  200 

771  Corporate  Drive 
Lexington,  KY  40503 
(859)  224-7300 

W.  T.  (Tim)  Ryan 
Suite  B 

900  Technok>gy  Boulevard 
Bozeman.  MT  59715 
(406)  585-2580 
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USDA  Rural  Development  State  Directors  and  State  Office  Locations 


M.  James  Barr 

Brent  J.  Kisling 

John  R.  Cox 

Federal  BkJg,  Room  152 

Suite  108 

Wallace  F  Bennett  Federal  Bktg 

100  Centennial  Mall  N 

100  USDA 

125  S  State  Street,  Room  431 1 

Uncoin,  NE  68508 

Stillwater,  OK  74074-2654 

Salt  Lake  City,  UT  84147 

(402)  437-5551 

(405)  742-1000 

(801)524-4320 

Larry  J.  Smith 

Lynn  Schoessler 

Jolinda  H.  LaClair 

1390  South  Curry  Street 

Suite  1410 

City  Center,  3rd  Ftoor 

Carson  City.  NV  89703 

101  SW  Main 

89  Main  Street 

(775)  887-1795 

Portland,  OR  97204-3222 

Montpelier,  VT  05602 

• 

(503)414-3300 

(802)  828-6000 

:"  -,v:,Jc^rY?Tnrv/i;'?:«7!r                            ^'-"^ 

kU 

.;.  ■•-1-ii.  i 

t.-..^i.                  >.,'.'           ;,,;.■•?,,- 

Andrew  M.  G.  Law 

Byron  E  Ross 

Joseph  W.  NewbiN 

5th  Floor  N,  Suite  500 

Suite  330 

Culpeper  Bklg.  Suite  238 

8000  MMIantic  Drive 

One  Credit  Union  Place 

1606  Santa  Rosa  Road 

ML  Laurel.  NJ  08054 

Harrisburg.  PA  17110-2996 

Richmond,  VA  23229 

(856)  787-7700 

(717)237-2299 

(804)287-1598 

Jeff  Condrey 

Jose  A.  Otero 

Jackie  J  Gleason 

Room  255 

IBM  Buikling 

Suite  B 

6200  Jefferson  Street,  NB 

Suite  601 

1835  Black  Lake  Blvd,  SW 

Albuquerque,  NM  87109 

HatoRey,  PR  00918-5481 

Olympia.WA  98512-5715 

(505)  761-4950 

(787)  766-5095 

(360)  704-7740 

Patrick  H.  Brennan 

Charies  Spartts 

Jenny  N.  Phillips 

The  Galleries  of  Syracuse 

Strom  Thurmond  Federal  Bklg 

Federal  BMg,  Room  320   . 

441  S  Salina  Street,  Suite  357 

1835  Assembly  Street,  Room  1007 

75  High  Street 

Syracuse,  NY  13202-2541 

Columbia,  SC  29201 

Morgantown,  WV  26505-7500 

(315)477-6416 

(803)  765-5163 

(304)284-4860 

John  Cooper 

Lynn  Jensen 

Frank  Frassetto 

Suite  260 

Federal  BWg,  Room  210 

4949  Kirschling  Court 

4405  Bland  Road 

200  Fourth  Street,  SW 

Stevens  Point,  Wl  54481 

Raleigh,  NC  27609 

Huron,  SD  57360 

(715)345-7600 

(919)873-2000 

(605)352-1100 

Clare  Carison 

Mary  (Ruth)  Tackett 

John  E.  Cochran 

Federal  BMg,  Room  208 

Suite  300 

Federal  Buikling,  Room  1005 

220  East  Rooser,  PO  Box  1737 

3322  W  End  Avenue 

100  East  B.PO  Box  820 

Bismarck,  ND  58502-1737 

Nashville,  TN  37203-1084 

Casper,  WY  82602 

(701)  530-2061 

(615)783-1300 

(307)  261-6300 

'*- 

Randall  Hunt 

R.  Bryan  Daniel 

Federal  BWg.  Room  507 

Federal  BMg,  Suite  102 

200  N  High  Street 

101  S  Main 

Columbus.  OH  43215-2477 

Temple,  TX  76501 

(614)  255-2500 

(254)  742-9700 
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USDA  Rural  Development  State  Directors  and  State  Office  Locations 


Steve  Pelham 

Sterling  Centre 

4121  Carnilchael  Road,  Suite  601 

Montgomery,  AL  36106-3683 

(334)  279-3400 


Bill  Allen 

Suite  201 

800  W  Evergreen 

Palnfier,  AK  99645-6539 

(907)  761-7705 


Eddie  Browning 

Phoenix  Corporate  Center 

3003  N  Central  Avenue,  Suite  900 

Phoenix,  A2  85012-2906 

(602)  280-8755 


John  M  Allen 

Room  3416 

700  W  Capitol 

LitJIeRock,  AR  72201-3225 

(501)301-3200 


D.  Paul  Venosdel 

Agency  4169 
430  G  Street 
Davis,  CA  95616-4169 
(530)  792-5800 


dinette  eier  Dennis 
Room  El 00 
655  Parfet  Street 
Lakewood,  CO  80215 
(720)  544-2903 


'^'-''^'OMU  - 


Marlene  B.  Elliott 

PO  Box  400 

5201  S  DuPont  Highway 

Camden,  DE  19934-9998 

(302)  697-4300 


■'■■ iii.*,  ■■ 


Charles  W.  Clemons,  Sr 
PO  Box  147010 
4440  NW  25th  Place 
Gainesville,  FL  32614-7010 
(352)  338-3435 


F.  Stone  Workman 
Stephens  Federal  Building 
355  E  Hancock  Avenue 
Athens,  GA  30601-2768 
(706)  546-2162 


Lorraine  Shin 

Room  311,  Federal  Building 

154  Waianuenue  Avenue 

Hllo,  HI  96720 

(808)  933-8309 


Michael  A  Field 
Suite  A1 

9173  W  Barnes  Or 
Boise.  ID  83709 
(208)  378-5600 


mmK^ 


Douglas  Wilson 
21 18  W.Park  Court 
Suite  A 

Champaign,  IL  61821 
(217)403-6222 


Robert  White 

5975  Lakeside  Boulevard 

Indianapolis,  IN  46278 

(317)290-3100 


Daniel  W  Brown,  PhD 
873  Federal  BIdg 
210  Walnut  Street 
Des  Moines,  lA  50309 
(515)284-4663 


Charles  (Chuck)  R  Banks 

1303  SW  First  American  Place 

Suite  100 

Topeka,  KS  66604-4040 

(785)271-2700 


Kenneth  Slone 
Suite  200 

771  Corporate  Drive 
Lexington,  KY  40503 
(859)  224-7300 


Michael  B  Taylor 
3727  Government  Street 
Alexandria,  LA  71302 
(318)473-7920 


Michael  W.  Aube 

PO  Box  405 

967  Illinois  Avenue,  Suite  4 

Bangor,  ME  04402-0405 

(207)990-9106 


David  H  Tuttle 
451  West  Street 
Amherst,  MA  01002 
(413)253-4300 


Harry  Brumer  (Acting) 
Suite  200 

3001  Coolidge  Road 
East  Lansing,  Ml  48823 
(517)  324-5100 


Stephen  G  Wenzel 

410AgriBankBldg 

375  Jackson  Street 

St  Paul,  MN  55101-1853 

(651)602-7835 


Nick  Walters 
Federal  BIdg,  Suite  831 
100  W  Capitol  Street 
Jackson,  MS  39269 
(601)965-4316 


Gregory  Branum 
Parkade  Center,  Suite  235 
601  Business  Loop  70  West 
Columbia,  MO  65203 
(573)  876-0976 


W  T  (Tim)  Ryan 
Suite  B 

900  Technology  Boulevard 
Bozeman,  MT  59715 
(406)  585-2580 
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USDA  Rural  Developnrrent  State  Directors  and  State  Office  Locations 


^f^i^s2mi,iiM^^. 


M.  James  Barr 
Federal  BIdg,  Room  152 
100  Centennial  Mall  N 
Lincoln,  NE  68508 
(402)  437-5551 


iSP^^ 


Larry  J  Smith 

1390  South  Curry  Street 

Carson  City,  NV  89703 

(775)887-1795 


Brent  J  Kisling 

Suite  108 

100  USDA 

Stillwater,  OK  74074-2654 

(405)742-1000 


"mm^^^^^^: 


Lynn  Schoessler 

Suite  1410 

101  SWMaIn 

Portland,  OR  97204-3222 

(503)414-3300 


John  R  Cox 

Wallace  F  Bennett  Federal  BIdg 

125  S  State  Street,  Room  431 1 

Salt  Lake  City.  UT  84147 

(801)524-4320 


Andrew  M  G  Law 
5th  Floor  N,  Suite  500 
8000  Midlantic  Drive 
Mt.  Laurel,  NJ  08054 
(856)  787-7700 


Jeff  Condrey 

Room  255 

6200  Jefferson  Street,  NB 

Albuquerque,  NM  87109 

(505)  761-4950 


Patnck  H  Brennan 
The  Galleries  of  Syracuse 
441  S  Salina  Street,  Suite  357 
Syracuse,  NY  13202-2541 
(315)477-6416 


'"  ■'  -4 


John  Cooper 

Suite  260 

4405  Bland  Road 

Raleigh,  NC  27609 

(919)873-2000 


Clare  Carlson 

Federal  Bklg.  Room  208 

220  East  Rooser,  PO  Box  1737 

Bismarck,  ND  58502-1737 

(701)530-2061 


Randall  Hunt 
Federal  Bkjg,  Room  507 
200  N  High  Street 
Columbus,  OH  43215-2477 
(614)  255-2500 


PENNSY)i^VANlAa:^>. 


Byron  E  Ross 

Suite  330 

One  Credit  Union  Place 

Harrisburg,  PA  17110-2996 

(717)237-2299 


lgBliilQI<lllB»feHA1^ff^S^ 


Jolinda  H  LaClair 
City  Center,  3rd  Floor 
89  Main  Street 
Montpelier,  VT  05602 
(802)  828-6000 


vif<x$mi 


Joseph  W  Newbill 
Culpeper  BIdg,  Suite  238 
1606  Santa  Rosa  Road 
Richmond,  VA  23229 
(804)287-1598 


PUERTO^IC! 


EEBSEE:, 


Jose  A.  Otero 

IBM  Building 

Suite  601 

Hato  Rey,  PR  00918-5481 

(787)  766-5095 


Jackie  J  Gleason 
Suite  B 

1835  Black  Lake  Blvd,SW 
Olympia,WA  98512-5715 
(360)  704-7740 


SOUTH  CAROUNA?!^^ 


Charles  Sparks 

Strom  Thurmond  Federal  BIdg 

1835  Assembly  Street.  Room  1007 

Columbia,  SC  29201 

(803)765-5163 


jenny  N  Pniliips 
Federal  BIdg,  Room  320 
75  High  Street 

Morgantown.  WV  26505-7500 
(304)  284-4860 


SQUXHDAKOTA 


Lynn  Jensen 
Federal  BIdg,  Room  210 
200  Fourth  Street,  SW 
Huron,  SD  57360 
(605)352-1100 


TENNESSEE 


Mary  (Ruth)  Tackett 

Suite  300 

3322  Vy  End  Avenue 

Nashville,  TN  37203-1084 

(615)783-1300 


R  Bryan  Daniel 
Federal  BIdg,  Suite  102 
101  S  Main 
Temple,  TX  76501 
(254)  742-9700 


■rank  Frassetto 
4949  Kirschling  Court 
Stevens  Point.  Wl  54481 
(715)345-7600 


John  E  Cochran 
Federal  Buikling.  Room  1005 
100  East  B.  PO  Box  820 
Casper,  WY  82602 
(307)261-6300 
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RURAL  HOUSING  SERVICE  FY  2003 

SECTION  533 

HOUSING  PRESERVATION  GRANT 

ALLOCATION  IN  THOUSANDS 


STATE 

FORMULA 
FACTOR 

TOTAL 
ALLOCATION 

1                                    1 

ALABAMA 

0.02957 

$246,658 

ALASKA 

0.00587 

$48,965 

ARIZONA 

0.01780 

$148,479 

ARKANSAS 

0.02310 

$192,689 

CALIFORNIA 

0.04653 

$388,130 

COLORADO 

0.00840 

$70,069 

DELAWARE 

0.00190 

$15,849 

MARYLAND 

0.00880 

$73,405 

FLORIDA 

0.02890 

$241,069 

VIRGIN  ISLANDS 

0.00273 

$22,772 

GEORGIA 

0.03867 

$322,566 

HAWAII 

0.00790 

$65,898 

WPA 

0.00647 

$53,970 

IDAHO 

0.00743 

$61,977 

ILLINOIS 

0.02250 

$187,684 

INDIANA 

0.02157 

$179,926 

IOWA 

0.01340 

$111,776 

KANSAS 

0.01130 

$94,259 

KENTUCKY 

0.03483 

$290,534 

LOUISIANA 

0.03170 

$264,426 

MAINE 

0.00913 

$76,158 

MASSACHUSETTS  - 

0.00793 

$66,148 

CONNECTICUT 

0.00453 

$37,787 

RHODE  ISLAND 

0.00100 

$8,342 

MICHIGAN 

0.02977 

$248,326 

MINNESOTA 

0.01673 

$139,553 

MISSISSIPPI 

0.03180 

$265,260 

MISSOURI 

0.02460 

$205,201 

MONTANA 

0.00620 

$51,717 

NEBRASKA 

0.00713 

$59,475 

NEVADA 

0.00263 

$21,938 

NEW  JERSEY 

0.00657 

$54,804 

NEW  MEXICO 

0.01437 

$119,867 

NEW  YORK 

0.02753 

$229,641 

NORTH  CAROLINA 

0.04497 

$375,117 

NORTH  DAKOTA 

0.00413 

$34,450 

OHIO 

0.03450 

$287,782 

OKLAHOMA 

0.01917 

$159,907 

OREGON 

0.01423 

$118,700 

PENNSYLVANIA 

0.03687 

$307,551 

PUERTO  RICO 

0.04923 

$410,652 

SOUTH  CAROLINA 

0.02690 

$224,386 

SOUTH  DAKOTA 

0.00597 

^9,799 

TENNESSEE 

0.02973 

$247,993 

TEXAS 

0.07645 

$637,708 

UTAH 

0.00430 

$35,868 

VERMONT 

0.00403 

$33,616 

NEW  HAMPSHIRE 

0.00503 

$41,958 

VIRGINIA 

0.02660 

$221,884 

WASHINGTON 

0.01743 

$145,392 

WEST  VIRGINIA 

0.01937 

$161,575 

WISCONSIN 

0.01873 

$156,236 

WYOMING 

0.00307 

$25,608 

DISTR. 

1.00000 

$8,341,500 

N/O  RES. 

$997,400 

EZ/EC/REAP 

$596,100 

TTL  AVAIL. 

$9,935,000 

RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2003 

ALLOCATION  IN  THOUSANDS 

SECTION  502  DIRECT  RURAL  HOUSING  LOANS 

STATE  BASIC 

TOTAL  FY  2003 

STATES                                                            FORMULA  FACTOR 

ALLOCATION 

1  ALABAMA                                                                   0.0267275 

$19,042 

2  ARIZONA                                                                     0.0145422 

$10,361 

3  ARKANSAS                                                                     0.0208104 

$14,827 

4  CALIFORNIA                                                               0.0454819 

$32,404 

5  COLORADO                                                                 0  0091766 

$6,538 

6  CONNECTICUT                                                           0.0066693 

$4,752 

7  DELAWARE                                                                0.0024571 

$1,751 

9  FLORIDA                                                                     0.0312406 

$22,258 

10  GEORGIA                                                                     0.0374586 

$26,688 

12  IDAHO                                                                         0.0076722 

$5,466 

.• 

13  ILLINOIS                                                                      0.0266774 

$19,007 

15  INDIANA                                                                      0.0270785 

$19,293 

16  IOWA                                                                           0.0163474 

$11,647 

18  KANSAS                                                                       0.0127369 

$9,075 

20  KENTUCKY                                                                 0.0288838 

$20,579 

22  LOUISIANA                                                                     0.0246715 

$17,578 

23  MAINE                                                                         0.0108314 

$7,717 

24  MARYLAND                                                                0.0115334 

$8,217 

25  MASSACHUSETTS                                                      0.0 1 098 1 8 

$7,824 

26  MICHIGAN                                                                   0.0353525 

$25,188 

27  MINNESOTA                      ,                                         0.0199077 

$14,184 

28  MISSISSIPPI                                                                 0  0250226 

$17,828 

29  MISSOURI                                                                0  0252733 

$18,006 

31  MONTANA                                                                  0.0063685 

$4,537 

32  NEBRASKA                                                                 0  0086752 

$6,181 

33  NEVADA                                                                      0.0028583 

$2,036 

34  NEW  HAMPSHIRE                                                         0.00727 1 1 

$5,180 

35  NEW  JERSEY                                                                  0  0097784 

$6,967 

36  NEW  MEXICO                                                             0.0 1 1 0320 

$7,860 

37  NEW  YORK                                                                 0.0359041 

$25,581 

38  NORTH  CAROLINA                                                    0  0484405 

$34,512 

40  NORTH  DAKOTA                                                        0.0045131 

$3,215 

41  OHIO                                                                            0.0390131 

$27,796 

42  OKLAHOMA                                                                   0.0 1 74005 

$12,397 

43  OREGON                                                                      0.0154949 

$11,040       - 

44  PENNSYLVANL\                                                        0  0467857 

$33,333 

45  RHODE  ISLAND                                                          0  0015545 

$1,108 

46  SOUTH  CAROLINA                                                     0  0258249 

$18,399 

* 

47  SOUTH  DAKOTA                                                        0.0062682 

$4,466 

48  TENNESSEE                                                                0.0291846 

$20,793 

49  TEXAS                                                                         0.0660415 

$47,052 

52  UTAH                                                                          ■     0.0040618 

$2,894 

53  VERMONT                                                                   0.0052653 

$3,751 

54  VIRGINIA                                                          -          0.0289841 

$20,650 

56  WASHINGTON                                                            0.0187042 

$13,326 

57  WEST  VIRGINIA                                                         0.0175008 

$12,469 

58  WISCONSIN                                                                 0.0237188 

$16,899 

59  WYOMING                                                                  0  0036105 

$2,572 

60  ALASKA                                                                      0  0055160 

$3,930 

61  HAWAII                                                                           0.0067195 

$4,787 

62  W  PAC  ISLANDS                                                             N/A 

$1,000 

63  PUERTO  RICO                                                             0.0239695 

$17,077 

64  VIRGIN  ISLANDS                                                           0  0020058 

$1,429 

STATE  TOTALS                                                           I  0000000 

$713,467 

100  UNDERSERVED  COUNTIES/COLONIAS 

$51,893 

• 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNirV  EARMARK 

$45,506 

GENERAL  RESERVE 

$127,000 

SELF  HELP 

$100,000 

f               TOTAL 

$1,037,866 
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RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2003 

ALLOCATION  IN  THOUSANDS 

SECTION  502  DIRECT  RURAL  HOUSING  LOANS 


VERY  LOW-INCOME 

L0W-INC0N4E 

TOTAL  FY  2003 

ALLOCATION 

ALLOCATION 

STATES 

ALLOCATION 

44  PERCENT 

56  PERCENT 

1  ALABAMA 

$19,042 

$8,379 

$10,664 

2  ARIZONA 

$10,361 

$4,559 

$5,802 

3  ARKANSAS 

$14,827 

$6,524 

$8,303 

4  CALIFORNIA 

$32,404 

$14,258 

$18,146 

5  COLORADO 

$6,538 

$2,877 

$3,661 

6  CONNECTICUT 

$4,752 

$2,091 

$2,661 

7  DELAWARE 

$1,751 

$770 

$980 

9  FLORIDA 

$22,258 

$9,793 

$12,464 

10  GEORGIA 

$26,688 

$11,743 

$14,945 

12  IDAHO 

$5,466 

$2,405 

$3,061 

13  ILLINOIS 

$19,007 

$8,363 

$10,644 

15  INDIANA 

$19,293 

$8,489 

$10,804 

16  IOWA 

$11,647 

$5,125 

$6,522 

18  KANSAS 

$9,075 

$3,993 

$5,082 

20  KENTUCKY 

.     $20,579 

$9,055 

$11,524 

22  LOUISIANA 

$17,578 

$7,734 

$9,843 

23  MAINE 

$7,717 

$3,395 

$4,322 

24  MARYLAND 

$8,217 

$3,616 

$4,602 

25  MASSACHUSETTS 

$7,824 

$3,443 

$4,382 

26  MICHIGAN 

$25,188 

$11,083 

$14,105 

27  MINNESOTA 

$14,184 

$6,241 

$7,943 

28  MISSISSIPPI 

$17,828 

$7,844 

$9,984 

29  MISSOURI 

$18,006 

$7,923 

$10,084 

31  MONTANA 

$4,537 

$1,996 

$2,541 

32  NEBRASKA 

$6,181 

$2,720 

$3,461 

33  NEVADA 

$2,036 

$896 

$1,140 

34  NEW  HAMPSHIRE 

$5,180 

$2,279 

$2,901 

35  NEW  JERSEY 

$6,967 

$3,065 

$3,901 

36  NEW  MEXICO 

$7,860 

$3,458 

$4,402 

37  NEW  YORK 

$25,581 

$11,255 

$14,325 

38  NORTH  CAROLINA 

$34,512 

$15,185 

$19,32r 

40  NORTH  DAKOTA 

$3,215 

$1,415 

$1,801 

41  OHIO 

$27,796 

$12,230 

$15,566 

42  OKLAHOMA 

$12,397 

$5,455 

$6,942 

43  OREGON 

$11,040 

$4,857 

$6,182 

44  PENNSYLVANIA 

$33,333       • 

$14,667 

$18,667 

45  RHODE  ISLAND 

$1,108 

$487 

$620 

46  SOUTH  CAROLINA 

$18,399 

$8,096 

$10,304 

47  SOUTH  DAKOTA 

$4,466 

$1,965 

$2,501 

48  TENNESSEE 

$20,793 

$9,149 

$11,644 

49  TEXAS 

$47,052 

$20,703 

$26,349 

52  UTAH 

$2,894 

$1,273 

$1,621 

53  VERMONT 

$3,751 

$1,651 

$2,101 

54  VIRGINIA 

$20,650 

$9,086     . 

$11,564 

56  WASHINGTON 

$13^26 

$5,864 

$7,463 

57  WEST  VIRGINIA 

$12,469 

$5,486 

$6,982 

58  WISCONSIN 

$16,899 

$7,435 

$9,463 

59  WYOMING 

$2,572 

$1,132 

$1,441 

60  ALASKA 

$3,930 

$1,729 

$2,201 

61  HAWAII 

$4,787 

$2,106 

$2,681 

62  W  PAC  ISLANDS 

$1,000 

$440 

$560 

63  PUERTO  RICO 

$17,077 

$7,514 

$9,563 

64  VIRGIN  ISLANDS 

$1,429 

$629 

$800 

STATE  TOTALS 

$713,467 

$313,925 

$399,542 

100  Underserved  Counties  and  Colonias 

$51,893 

$22,833 

$29,060 

EZ/EC/REAP  Reserve 

$45,506 

$20,023 

$25,483 

General  Reserve 

$127,000 

$43,880 

$83,120 

Self-Help 

$100,000 

$56,000 

$44,000 

TOTAL 

$1,037,866 

$456,661 

$581,205 

RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2003 

ALLOCATION  IN  THOUSANDS 

SECTION  502  GUARANTEED  PURCHASE  LOANS  (NONSUBSIDIZED) 


STATES 


STATE  BASIC  FORMULA 
FACTOR 


TOTAL 


TOTAL  FY  2003 
ALLOCATION 


ALABAMA 

0.0253847 

S40,330 

ALASKA 

0.006I56I 

$9,781 

ARIZONA 

0.0155290 

$24,672 

ARKANSAS 

0.0213661 

$33,946 

CALIFORNIA 

0.0524861 

$83,387 

COLORADO 

0.0100701 

$15,999 

DELAWARE 

0.0024043 

$3,820 

MARYLAND 

0.0104750 

$16,642 

FLORIDA 

0.0308357 

$48,990 

VIRGIN  ISLANDS 

0.0027236 

$4,327 

GEORGIA 

0.0385293 

$61,214 

HAWAII 

0.0083323 

$13,238 

W  PAC  ISLANDS 

N/A 

$1,000 

IDAHO 

0:0077774 

$12,356 

ILLINOIS 

0.0256395 

$40,735 

INDIANA 

0.0236023 

$37,497 

IOWA 

0.0151422 

$24,057 

KANSAS 

0.0123032 

$19,547 

KENTUCKY 

0.0286790 

$45,564 

LOUISIANA 

0.0256223 

$40,708 

MAINE 

0.0113916 

$18,099 

MASSACHUSEIIS 

0.0117468 

$18,663 

CONNECIICUT 

0.0065708 

$10,439 

RHODE  ISLAND 

0.0017216 

$2,735 

MICHIGAN 

0.0337181 

$53,570 

MINNESOTA 

0.0184738 

$29,350 

MISSISSIPPI 

0.0259670 

$41,255 

MISSOURI 

0.0253687 

$40,305 

MONTANA 

0.0067138 

$10,667 

NEBRASKA 

0.0083216 

$13,221 

NEVADA 

0.0029735 

$4,724 

NEW  JERSEY 

0.0091825 

$14,589 

NEW  MEXICO 

0.QI17200 

$18,620 

NEW  YORK 

0.0369739 

$58,742 

NORTH  CAROLINA 

0.0471742 

$74,947 

NORTH  DAKOTA 

0.0040847 

$6,490 

OHIO 

0  0378081 

$60,068 

OKLAHOMA 

0.0175713 

$27,916 

OREGON 

0.0166212 

$26,407 

PENNSYLVANIA 

0.0438367 

$69,645 

PUERTO  RICO 

0.0250931 

$39,867 

SOUTH  CAROLINA 

0.0249510 

$39,641 

SOUTH  DAKOTA 

0.0065435 

$10,396 

lENNESSEE 

0.0276859 

$43,986 

TEXAS 

0.0665018 

$105,654 

UTAH 

0.0039861 

$6,333 

VERMONT 

0.0057475 

$9,131 

NEW  HAMPSHIRE 

0.0075234 

$11,953 

VIRGINIA 

0.0278404 

$44,231 

WASHINGTON 

0.0200905 

$31,919 

WEST  VIRGINIA 

0.0172518 

$27,409 

WISCONSIN 

0.0222867 

$35,408 

WYOMING 

0.0035006 

$5,562 

STATE  TOTALS 

1.0000000 

$1,589,752 

GENERAL  RESERVE 

$722,420 

SPECIAL  OUTREACH  AREAS  RESERVE 

$309,609 

$2,621,781 


V 
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RURAL  HOUSING  SERVICE 

FISCAL  YEAR  2003 

ALLOCATION  IN  THOUSANDS 

SECTION  502  GUARANTEED  REFINANCE  LOANS  (NONSUBSIDIZED) 


STATES 


STATE  BASIC 
FORMULA  FACTOR 


ALABAMA 

ALASKA 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

DELAWARE 

MARYLAND 
FLORIDA 

VIRGIN  ISLANDS 
GEORGIA 
HAWAII 

W  PAC  ISLANDS 
IDAHO 
ILLINOIS 
INDIANA 
IOWA 
KANSAS 
KENTUCKY 
LOUISIANA 
MAINE 
MASSACHUSETTS 

CONNECTICUT 

RHODE  ISLAND 
MICHIGAN 
MINNESOTA 
MISSISSIPPI 
MISSOURI 
MONTANA 
NEBRASKA 
NEVADA 
NEW  JERSEY 
NEW  MEXICO 
NEW  YORK 
NORTH  CAROLINA 
NORTH  DAKOTA 
OHIO 

OKLAHOMA 
OREGON 
PENNSYLVANIA 
PUERTO  RICO 
SOUTH  CAROLINA 
SOUTH  DAKOTA 
TENNESSEE 
TEXAS 
UTAH 
VERMONT 

NEW  HAMPSHIRE 
VIRGINIA 
WASHINGTON 
WEST  VIRGINIA 
WISCONSIN 
WYOMING 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


STATE  TOTALS 
GENERAL  RESERVE 
TOTAL 


0.0000000 


TOTAL  FY  2003 
ALLOCATION 


$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500- 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
•  $1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 
$1,500 


$79,500 
$144,037 
$223,537 
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RURAL  HOUSING  SERVICE 

nSCAL  YEAR  2003 

ALLOCATION  IN  THOUS/IlNDS 

SECTION  504  RURAL  HOUSING  LOANS 


STATE  BASIC 

TOTAL  FY  2003 

STATES                                     FORMULA  FACTOR 

ALLOCATION 

1  ALABAMA                                                    0.0290630 

$845 

2  ARIZONA                                                   0.0200434 

$583 

3  ARKANSAS                                                0.0225489 

$656 

4  CALIFORNIA                                             0.0531151 

$1,544 

5  COLORADO                                               0.0085185 

$248 

6CONNEC1ICUT                                            0.0040087 

$117         ' 

7  DELAWARE                                               0.0020043 

$100 

9  FLORIDA                                                    0.0295641          ^ 

$860 

10  GEORGIA                                             .      0.0395858 

SI, 151 

12  IDAHO                                                       0.0075163 

$219 

13  ILLINOIS                                                    0.0225489 

$656 

15  INDIANA                                                    0.0220478 

$641 

16  IOWA                                                         0.0130282 

$379 

18  KANSAS                                                     0.0115250 

$335 

20  KENTUCKY                                               0.0320695 

$933 

22  LOUISIANA                                               0.0295641 

$860 

23  MAINE                                                       0.0100217 

$291 

24  MARYLAND                                              0.0095206 

$277 

25  MASSACHUSETTS                                       0.0080174 

$233 

26  MICHIGAN                                                   0.0290630 

$845 

27  MINNESOTA                                              0.0175380 

$510 

28  MISSISSIPPI                                               0.0300651 

$874 

29  MISSOURI                                                  0.0240521 

$699 

31  MONTANA                                                   0.0060130 

$175 

32  NEBRASKA                                                  0.0070152 

$204 

33  NEVADA                                                    0.0030065 

$100 

34  NEW  HAMPSHIRE                                     0.0055119 

$160 

35  NEW  JERSEY                                             0.0070152 

$204 

36  NEW  MEXICO                                              0.0150326 

$437 

37  NEW  YORK                                                0.0285619 

$831 

38  NORTH  CAROLINA                                   0.0476031      ■ 

$1,384 

40  NORTH  DAKOTA                                       0.0040087 

$117 

41  OHIO                                                          0.0330717 

$%2 

42  OKLAHOMA                                                 0.0175380 

$510 

43  OREGON                                                    0.0150326 

$437 

44  PENNSYLVANIA                                       0.0370803 

$1,078 

45  RHODE  ISLAND                                           0.0010022 

$100 

46  SOUTH  CAROLINA                                      0.0280608 

$816 

47  SOUTH  DAKOTA                                         0.0060130 

$175 

48  TENNESSEE                                               0.0295641 

$860 

49  TEXAS                                                       0.0781694 

$2,271 

52  UTAH                                                         0.0040087 

$117 

53  VERMONT                                                 0.0045098 

$131 

54  VIRGINIA                                                     0.0295641 

$860 

56  WASHINGTON                                             0.01 85402 

$539 

57  WEST  VIRGINIA                                        0.0180391 

$525 

58  WISCONSIN                                                  0.0195423 

$568 

59  WYOMING                                                   0.0035076 

S102 

60  ALASKA                                                    0.0080174 

$233 

61  HAWAII                                                        0.0100217 

$291 

62  W  PAC  ISLANDS                                                   N/A 

$1,000 

63  PUERTO  RICO                                            0.0340738 

$991 

64  VIRGIN  ISLANDS                                      0.0030065 

$100 

STATE  TOTALS                       -                     0.9971607 

$30,134 

GENERAL  RESERVE 

$1,500 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITIES  E 

$1,400 

100  UNDERSERVED  COUNTIES/COLONIAS 

$1,738 

TOTAL 


$34,772 
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RURAL  HOUSING  SERVICE 
FISCAL  YEAR  2003 
ALLOCATION  IN  THOUSANDS 
SECTION  504  RURAL  HOUSING  GRANTS 


STATES 


(rtl  Doc.  03-12243  Filed  5-15-03;  8:45  am)         Discussion  of  Notice 


STATE  BASIC  FORMULA  FACTOR 


TOTAL  FY  2003 
ALLOCATION 


01  ALABAMA 

0.0280565 

02  ARIZONA 

0.0170343 

03  ARKANSAS 

0.0223784 

04  CALIFORNIA 

0.0480968 

05  COLORADO 

0.0083501 

06  CONNECTICUT 

0.0053441 

07  DELAWARE 

N/A 

09  FLORIDA 

0.0340685 

10  GEORGIA 

0.0367406 

12  IDAHO 

0.0073481 

13  ILLINOIS 

0,0263864 

15  INDIANA 

0.0243824 

16  IOWA 

0.0163662 

18  KANSAS 

0.0133602 

20  KENTUCKY 

0.0297265 

22  LOUISIANA                           * 

0.0260524 

23  MAINE 

0.0103542 

24  MARYLAND 

0.0100202 

25  MASSACHUSETTS 

0.00%861 

26  MICHIGAN 

0.0317305 

27  MINNESOTA 

0.0197063 

28  MISSISSIPPI 

0.027C545 

29  MISSOURI 

0.0257184 

31  MONTANA 

0  0060121 

32  NEBRASKA 

0  0086841 

33  NEVADA 

N/A 

34  NEW  HAMPSHIRE 

0.0060121 

35  NEW  JERSEY 

0.0083301 

36  NEW  MEXICO 

0.0123582 

37  NEW  YORK 

00323985 

38  NORTH  CAROLINA 

0.0470948 

40  NORTH  DAKOTA 

0.0046761 

41  OHIO 

0.0360726 

42  OKLAHOMA 

0.0183703 

43  OREGON 

0  0156983 

44  PENNSYLVANIA 

0.0437547 

45  RHODE  ISLAND 

N/A 

46  SOUTH  CAROLINA 

0.0260524 

47  SOUTH  DAKOTA 

0.0063461 

48  TENNESSEE 

0.0293925 

49  TEXAS 

0.0714772 

52  UTAH 

00040087 

53  VERMONT 

0.0046761 

54  VIRGINIA 

0.0283905 

56  WASHINGTON 

0.0183703 

57  WESTVIRGINL\ 

0.0180363 

58  WISCONSIN 

0.0223783 

59  WYOMING 

N/A 

60  ALASKA 

0.0056781 

61  HAWAII 

0.0076821 

62  W  PAC  ISLANDS 

N/A 

63  PUERTO  RICO 

0.0263865 

64  VIRGIN  ISLANDS 

N/A 

$741 

$450 

$591 

$1,269 

$220 

$141 

$100 

$899 

$970 

$194 

$696 

$644 

$432 

$353 

$785 

$688 

$273 

$264 

$256 

$837 

$S20 

$714 

$679 

S1S9 

$229 

SlOO 

$1S9 

S220 

S326 

$855 

$1,243 

$123 

$932 

S49S 

$414 

$1,155 

SlOO 

S6n 

S167 
$776 

$1,887 
$106 
S123 
S749 
$48S 
S476 
SS9I 
$100 
SISO 
$203 

$1,000 
$696 
$100 


STATE  TOTALS  0  9863187 

GENERAL  RESERVE 

EMPOWERMENT  ZONES  AND  ENTERPRISE  COMMUNITIES  EARM 

1 00  UNDERSERVED  COUNTIES/COLONIAS 


$27,533 

$1,629 

$596 

$1,566 


TOTAL 


$31,324 


BILUNG  CODE  341(^XV-C 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funding  Availability  (NOFA) 
for  the  Section  515  Rural  Rental 
Housing  Program  for  Fiscal  Year  2003 

agency:  Rural  Housing  Service  (RHS), 
USDA. 

action:  Notice. 


SUNK 


summary:  This  NOFA  announces  the 
availability  of  new  construction  loan 
funds  for  the  section  515  Rxu-al  Rental 
Housing  (RRH)  program  for  Fiscal  Year 
(FY)  2003.  By  prior  notice  in  the 
Federal  Register,  the  Agency 
aiuiounced  a  deadline  of  February  25, 
2003,  5  p.m.  local  time  for  each  Rural 
Development  State  Offica^  for 
submitting  applications  for  section  515 
new  construction  loan  funds  and 
section  521  Rental  Assistance  (RA).  The 
"Notice  of  Timeframe  to  Submit 
Applications  for  the  Section  515  Rural 
Rental  Housing  Program  for  Fiscal  Year 
2003"  was  published  in  the  Federal 
Register  on  December  27,  2002  (67  FR 
79033).  This  was  done  prior  to  passage 
of  a  final  appropriations  act  to  allow 
sufficient  time  for  applicants  to 
complete  an  application  and  for  the 
Agency  to  select  and  process  selected 
applications  within  the  current  fiscal 
year.  Detailed  information  regarding  the 
application  and  selection  process,  as 
well  as  a  listing  of  the  Rural 
Development  State  Offices,  may  be 
found  in  the  December  27,  2002,  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  applicants  may 
contact  Linda  Armour,  Senior  Loan 
Officer,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  United  States  Department  of 
Agriculture,  Stop  0781,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
7I20-1753  (voice)  (this  is  not  a  toll  fi-ee 
number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relay  Service). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  Rural  Rental  Housing  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.415,  Rural 
Rental  Housing  Loans.  Rental 
Assistance  is  listed  in  the  Catalog  imder 
Number  10.427,  Rural  Rental  Assistance 
Payments. 


/.  Authority  and  Distribution 
Methodology 

A.  Authority 

Section  515  of  the  Housing  Act  of 
1949  (42  U.S.C.  1485)  provides  RHS 
with  the  authority  to  make  loans  to  any 
individual,  corporation,  association, 
trust,  Indian  tribe,  public  or  private 
nonprofit  organization,  consvuner 
cooperative,  or  partnership  to  provide 
rental  or  cooperative  housing  and 
related  facilities  in  rural  areas  for  very- 
low,  low,  or  moderate  income  persons 
or  families,  including  elderly  persons 
and  persons  with  disabilities.  Rental 
Assistance  (RA)  is  a  tenant  subsidy  for 
very-low  and  low-income  feunilies 
residing  in  rural  rental  housing  facilities 
with  RHS  financing  and  may  be 
requested  with  applications  for  such 
facilities. 

B.  Distribution  Methodology 

The  total  amount  available  for  FY 
2003  for  section  515  is  $115,052,541,  of 
which  $29,252,541  is  available  for  new 
construction  as  follows: 
Section  515  new  construction  funds — 

$7,145,186 
Set-aside  for  nonprofits— 10,354,728 
Set-aside  for  Underserved  Coimties  and 

Colonias— 5,752,627 
Set-aside  for  EZ,  EC,  and  REAP  Zones — 

5,000,000 
State  Rental  Assistance  (RA)  Designated 

reserve— 1,000,000 

C.  Set-asides  and  State  RA  Reserve 

1.  Nonprofit  set-aside.  An  amount  of 
$10,354,728  has  been  set  aside  for 
nonprofit  applicants.  Details  on  this  set- 

'  aside  are  provided  in  the  notice 
published  in  the  Federal  Register  on 
December  27,  2002. 

2.  Underserved  counties  and  colonias 
set-aside.  An  amount  of  $5,752,627  has 
been  set  aside  for  loan  requests  to 
develop  units  in  the  100  most  needy 
underserved  counties  or  colonias  as 
defined  in  section  509(f)  of  the  Housing 
Act  of  1949. 

3.  EZ,  EC,  and  REAP  set-aside.  An 
amount  of  $5,000,000  has  been  set  aside 
to  develop  xmits  in  EZ,  EC,  or  REAP 
communities.  If  requests  for  this  set- 
aside  exceed  available  funds,  selection 
will  be  made  by  point  score. 

4.  State  RA  Reserve.  $1,000,000  is 
available  nationwide  in  a  reserve  for 
States  with  viable  State  Rented 
Assistance  (RA)  programs.  In  order  to 
participate.  States  are  to  submit  specific 
written  information  about  the  State  RA 
program,  i.e.,  a  memorandum  of 
understanding,  documentation  from  the 
provider,  etc.,  to  the  National  Office. 


Dated:  May  12.  2003. 
Arthur  A.  Garcia, 

Administrator.  Rural  Housing  Service. 

|FR  Doc.  03-12244  Filed  5-15-0.3;  8:45  am) 

BILLING  CODE  3410-XY-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA)  for 
Section  514  Farm  Labor  Housing 
Loans  and  Section  516  Farm  Labor 
Housing  Grants  for  Off-Farm  Housing 
for  Fiscal  Year  2003 

agency:  Rural  Housing  Service  (RHS), 

USDA. 

action:  Notice. 

summary:  This  NOFA  announces  the 
availability  of  funds  for  section  514 
Farm  Labor  Housing  loan  funds  and 
section  516  Farm  Labor  Housing  grant 
funds  for  new  construction  and 
acquisition  and  rehabilitation  of  off- 
farm  units  for  farmworker  households. 
Applications  may  also  include  requests 
for  section  521  rental  assistance  (RA)' 
and  operating  assistance  for  migrant 
units.  By  prior  notice  in  the  Federal 
Register,  the  Agency  announced  a 
deadline  of  March  27,  2003,  5  p.m., 
local  time  for  each  Rural  Development 
State  Office,  for  submitting  applications 
for  sections  514/516  Farm  Labor 
Housing  Loans  and  Grants  and  Section 
521  Rental  Assistance  (RA).  The  "Notice 
of  Timeframe  for  Section  514  Farm 
Labor  Housing  Loans  and  Section  516 
Farm  Labor  Housing  Grants  for  Off-Farm 
Housing  for  Fiscal  Year  2003"  was 
published  in  the  Federal  Register  on 
December  27,  2002  (67  FR  79030).  This 
was  done  prior  to  passage  of  a  final 
appropriations  act  to  allow  sufficient 
time  for  applicants  to  complete  an 
application,  and  for  the  Agency  to  select 
and  process  selected  applications 
within  the  cmxent  fiscal  year.  This 
Notice  changes  the  timeframe  to  submit 
applications  for  the  Section  514  Farm 
Labor  Housing  Loans  and  Section  516 
Farm  Labor  Housing  Grants  for  Off-Farm 
Housing  for  Fiscal  Year  2003  to  be 
August  14.  2003.  Detailed  information 
regarding  the  application  and  selection 
process,  as  well  as  a  listing  of  the  Rural 
Development  State  Offices,  may  be 
foimd  in  the  December  27,  2002,  notice. 
FOR  further  information  CONTACT:  For 
general  information,  applicants  may 
contact  Mary  Fox,  Senior  Loan 
Specialist  or  David  Layfield,  Senior 
Loan  Specialist,  of  the  Multi-Family 
Housing  Processing  Division,  Rural 
Housing  Service,  United  States 
Department  of  Agriculture,  Stop  0781, 
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1400  Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
720-1624  or  (202)  690-0759  (voice) 
(this  is  not  a  toll  free  number)  or  (800) 
877-8339  (TDD-Federal  InformaUon 
Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  Farm  Labor  Housing  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Number  10.405,  Farm 
Labor  Housing  Loans  and  Grants.  Rental 
Assistance  is  listed  in  the  Catalog  under 
Number  10.427.  Rural  Rental  Assistance 
Payments. 

Definitions 

Farm  Labor.  Farm  labor  includes 
services  in  connection  with  cultivating 
the  soil,  raising  or  harvesting  any 
agriculture  or  aquaculture  commodity; 
or  in  catching,  netting,  handling, 
planting,  drying,  packing,  grading, 
storing,  or  preserving  in  its 
unmanufactured  state  any  agriculture  or 
aquaculture  commodity;  or  delivering  to 
storage,  market,  or  a  carrier  for 
transportation  to  market  or  to  process 
any  agricultural  or  aquacultural 
commodity. 

Migrant  Agricultural  Laborers. 
Agricultural  laborers  and  family 
dependents  who  establish  a  temporary 
residence  while  performing  agriculture 
work  at  one  or  more  locations  away 
from  the  place  they  call  home  or  home 
base.  (This  does  not  include  day-haul 
agricultural  workers  whose  travels  are 
limited  to  work  areas  within  one  day  of 
their  work  locations.) 

Off-Farm  Labor  Housing.  Housing  for 
farm  laborers  regardless  of  the  farm 
where  they  work. 

Discussion  of  Notice 

/.  Authority  and  Distribution 
Methodology 

A.  Authority 

The  Farm  Labor  Housing  program  is 
authorized  by  the  Housing  Act  of  1949: 
Section  514  (42  U.S.C.  1484)  for  loans 
and  section  516  (42  U.S.C.  1486)  for 
grants.  Tenant  subsidies  (rental 
assistance  (RA))  are  available  through 
section  521  (42  U.S.C.  1490a).  Sections 
514  and  516  provide  RHS  the  authority 
to  make  loans  and  grants  for  financing 
off-farm  housing  to  broad-based 
nonprofit  organizations,  nonprofit 
organizations  of  farmworkers,  federally 
recognized  Indian  tribes,  agencies  or 
political  subdivisions  of  State  or  local 
government,  public  agencies  (such  as 
local  housing  authorities)  and  with 
section  514  loans  to  nonprofit  limited 
partnerships  in  which  the  general 
partner  is  a  nonprofit  entity. 


B.  Distribution  Methodology 

Because  RHS  has  the  ability  to  adjust 
loan  and  grant  levels,  final  loan  and 
grant  levels  will  fluctuate.  The 
estimated  funds  available  for  fiscal  year 
(FY)  2003  for  off-farm  housing  are: 
Section  514  loans — $30,480,202 
Section  516  grants— 13,198,209 

c.  Section  514  and  Section  516  Funds 

Section  514  loan  funds  and  section 
516  grant  funds  will  be  distributed  to 
States  based  on  a  national  competition, 
as  follows: 

1.  States  will  accept,  review,  and 
score  requests  in  accordance  with  7  CFR 
part  1944,  subpart  D.  The  scoring  factors 
are: 

(a)  The  presence  and  extent  of 
leveraged  assistance,  including  donated 
land,  for  the  units  that  will  serve 
program-eligible  tenants,  calculated  as  a 
percentage  of  the  RHS  total 
development  cost  (TDC).  RHS  TDC 
excludes  non-RHS  eligible  costs  such  as 
a  developer's  fee.  Leveraged  assistance 
includes,  but  is  not  limited  to.  funds  for 
hard  construction  costs,  section  8  or 
other  non-RHS  tenant  subsidies,  and 
state  or  federal  funds.  A  minimum  of 
ten  percent  leveraged  assistance  is 
required  to  earn  points;  however,  if  the 
total  percentage  of  leveraged  assistance 
is  less  than  ten  percent  and  the  proposal 
includes  donated  land,  two  points  will 
be  awarded  for  the  donated  land.  Points 
will  be  awarded  in  accordance  with  the 
following  table.  (0  to  20  points) 


Percentage 

Points 

75  or  more  

20 

60-74  

18 

50-59 

16 

40-49 

12 

30-39  

10 

20-29  

n 

10-19  

5 

0-9 

0 

Donated  land  in  proposals  with  less 
than  ten  percent  total  leveraged 
assistance  

2 

(b)  Seasonal,  temporary,  migrant 
housing.  (5  points  for  up  to  and 
including  50  percent  of  the  units;  10 
points  for  51  percent  or  more.) 

(c)  The  selection  criteria  contained  in 
7  CFR  part  1944,  subpart  D  includes  one 
optional  criteria  set  by  the  National 
Office.  The  National  office  initiative 
will  be  used  in  the  selection  criteria  as 
follows: 

Up  to  10  Points  will  be  awarded  based  on 
the  presence  of  and  extent  to  which  a  tenant 
services  plan  exists  that  clearly  outlines 
services  that  will  be  provided  to  the  residents 
of  the  proposed  project.  These  services  may 
include  but  are  not  limited  to:  Transportation 
related  services,  on-site  English  as  a  Second 


Language  (ESL)  classes,  move-in  funds, 
emergency  assistance  funds,  homeownership 
counseling,  food  pantries,  after  school 
tutoring,  and  computer  learning  centers.  Two 
points  will  be  awarded  for  each  resident 
service  included  in  the  tenant  services  plan 
up  to  a  maximum  of  10  points.  Plans  must 
detail  how  the  services  are  to  be 
administered,  who  will  administer  them,  and 
where  they  will  be  administered.  All  tenant 
service  plans  must  include  letters  of  intent 
that  clearly  state  the  service  that  will  be 
provided  at  the  project  for  the  benefit  of  the 
residents  from  any  party  administering  each 
service,  including  the  applicant.  (0  to  10 
points) 

2.  States  will  conduct  preliminary 
eligibility  review,  score  applications, 
and  forward  to  the  National  Office. 

3.  The  National  office  will  rank  all 
requests  nationwide  and  distribute 
funds  to  States  in  rank  order,  within 
funding  and  RA  limits.  In  case  of  point- 
score  ties  in  the  National  ranking,  first 
preference  will  be  given  to  a 
preapplication  to  develop  units  in  a 
state  that  does  hot  have  existing  RHS- 
financed  off-farm  LH  units;  second 
preference  to  a  preapplication  will  be 
from  a  State  that  has  not  yet  been 
selected  in  the  current  funding  cycle.  In 
the  event  there  are  multiple 
preapplications  in  either  category,  one 
preapplication  from  each  State  [ihe 
highest  State-ranked)  will  compete  by 
computer-based  random  lottery.  If 
necessary,  the  process  will  be 
completed  until  all  same-pointed 
preapplications  are  selected  or  funds  are 
exhausted. 

//.  Funding  Limits 

A.  Individual  requests  may  not  exceed 
$3  million  (total  loan  and  grant). 

B.  No  State  may  receive  more  than  30 
percent  of  the  total  available  funds 
unless  an  exception  is  granted  from  the 
Administrator. 

C.  Rental  Assistance  and  Operating 
Assistance  will  be  held  in  the  National 
office  for  use  with  section  514  loans  and 
section  516  grants  and  will  be  awarded 
based  on  each  project's  financial 
structure  and  need. 

///.  Application  Process 

All  applications  for  sections  514  and 
516  fimds  must  be  filed  with  the 
appropriate  Riu^  Development  State 
office  and  must  meet  the  requirements 
of  7  CFR  part  1944,  subpart  D,  and 
section  IV  of  this  NOFA.  Incomplete 
applications  will  not  be  reviewed  and 
will  be  returned  to  the  applicant.  No 
application  will  be  accepted  after  5 
p.m.,  local  time,  on  August  14,  2003 
unless  date  and  time  is  extended  by 
another  Notice  published  in  the  Federal 
Register. 
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rV.  Application  Submission 
Requirements 

A.  Each  application  shall  include  all 
of  the  information,  materials,  forms  and 
eidiibits  required  by  7  CFR  part  1944, 
subpart  D,  as  well  as  comply  with  the 
provisions  of  this  NOFA.  Applicants  are 
encouraged,  but  not  required,  to  include 
a  check  list  and  to  have  their 
applications  indexed  and  tabbed  to 
facilitate  the  review  process.  The  Rural 
Development  State  office  will  base  its 
determination  of  completeness  of  the 
application  and  the  eligibility  of  each 
applicant  on  the  information  provided 
ia  the  application. 

B.  Applicants  are  advised  to  contact 
the  Rural  Development  State  office 
serving  the  place  in  which  they  desire 
to  submit  an  application  for  application 
iiiformation. 

Dated:  May  12,  2003. 
Arthur  A.  Garcia, 

/Administrator,  Rural  Housing  Service. 
[FR  Doc.  03-12245  Filed  5-15-03;  8:45  am] 
BILUNG  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funding  Availability  (NOFA) 
for  ttie  Section  538  Guaranteed  Rural 
Rental  Housing  Program  (GRRHP)  for 
Fiscal  Year  (FY)  2003 

AOENCY:  Rural  Housing  Service  (RHS), 

USDA. 

action:  Notice. 


SUMMARY:  This  NOFA  announces  the 
availability  of  funds  for  the  section  538 
Guaranteed  Rural  Rental  Housing 
Program  for  FY  2003.  Congress 
appropriated  $99,350  million  to  the 
section  538  GRRHP  for  FY  2003.  All 
applicants  that  submitted  responses  to  a 
prior  section  538  GRRHP  notice 
published  in  the  Federal  Register  on 
December  27,  2002  (67  FR  79038)  and 
the  correction  to  the  notice  published  in 
the  Federal  Register  on  January  28. 
2003  (68  FR  4166)  will  be  considered  for 
FY  2003  funding.  The  commiitment  of 
program  dollars  will  be  made  to 
applicants  of  selected  responses  that 
have  fulfilled  the  necessary 
requirements  for  obligation  as  described 
in  the  notice  published  in  the  Federal 
Register  on  December  27.  2002  (67  FR 
5J9038). 

I  The  Agency  will  continue  to  review 
eligible  responses  from  eligible 
applicants  as  described  in  the  notice 
published  in  the  Federal  Register  on 
December  27.  2002  (67  FR  79038)  and 
the  correction  to  the  notice  published  in 
the  Federal  Register  on  January  28, 


2003  (68  FR  4166)  until  all  funds  are 
expended.  The  Agency  will  issue  a 
notice  to  inform  tihe  public  when  funds 
have  been  exhausted  for  FY  2003. 

Dated:  May  12,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

[FR  Doc.  03-12246  Filed  5-15-03;  8:45  am] 

BtLUNG  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA)  for 
Section  533  Housing  Preservation 
Grants  for  Fiscal  Year  (FY)  2003 

agency:  Rural  Housing  Service  (RHS). 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  NOFA  announces  the 
availability  of  funds  for  section  533 
Housing  Pteservation  Grant  (HPG) 
Prograin.  By  prior  notice  in  the  Federal 
Register,  the  Agency  annoimced  a 
deadline  of  March  27,  2003,  5  p.m., 
local  time  for  each  Rural  Development 
State  Office,  for  submitting  applications 
for  Section  533  Housing  Preservation 
Grant  Program.  The  "Notice  of 
Timefi^me  for  the  section  533  Housing 
Preservation  Grants  for  Fiscal  Year 
2003"  was  published  in  the  Federal 
Register  on  December  27,  2002  (67  FR 
79036).  This  was  done  prior  to  passage 
of  a  final  appropriations  act  to  allow 
sufficient  time  for  applicants  to 
complete  an  application  and  for  the 
Agency  to  select  and  process  selected 
applications  within  the  current  fiscal 
year.  Detailed  information  regarding  the 
application  and  selection  process,  as 
well  as  a  listing  of  the  Rural 
Development  State  Offices,  may  be 
found  in  the  December  27.  2002.  Notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  applicants  may 
contact  Mary  Fox,  Senior  Loan  Officer, 
Multi-Family  Housing  Processing 
Division,  Rural  Housing  Service,  United 
States  Department  of  Agriculture,  Stop 
0781. 1400  Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
720-1624  (voice)  (this  is  not  a  toll  free 
number)  or  (800)  877-8339  (TDD- 
Federal  Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.433,  Rural  Housing 
Preservation  Grants.  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requfres 
intergovernmental  consultation  with 


State  and  local  officials  (7  CFR  part 
3015,  subpart  V).  Applicants  are 
referred  to  7  CFR  1944.674  and 
1944.676(f),  (g).  and  (h)  for  specific 
guidance  on  these  requirements  relative 
to- the  HPG  program. 

Discussion  of  Notice 

7.  Authority  and  Distribution 
Methodology 

A.  Authority 

The  HPG  program  is  a  grant  program 
which  provides  qualified  public 
agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
grant  funds  to  assist  very  low-  and  low- 
income  homeowners  to  repair  and 
rehabilitate  their  homes  in  rural  areas, 
and  to  assist  rental  property  ov«iers  and 
cooperative  housing  complexes  to  repair 
and  rehabilitate  their  units  if  they  agree 
to  make  such  units  available  to  low-  and 
very  low-income  persons.  This  action  is 
taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944. 
subpart  N.  which  requires  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
fu^ds  from  eligible  applicants.  The 
intended  effect  of  this  Notice  is  to 
provide  eligible  organizations  notice  of 
these  dates. 

B.  Distribution  Methodology 

The  funding  instrument  for  the  HPG 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  irom  1  to  2 
years,  depending  on  available  funds  and 
demand.  No  maximum  or  minimum 
grcuit  levels  have  been  established  at  the 
National  level.  You  should  contact  the 
State  office  to  determine  the  allocation 
and  the  State  maximum  grant  level,  if 
any.  For  FY  2003,  $9,935,000  is 
available  for  the  Housing  Preservation 
Grant  Program.  A  set  aside  of  $596,100 
has  been  established  for  grants  located 
in  Empowerment  Zones,  Enterprise 
Communities,  and  REAP  Zones, 
$997,400  has  been  set  aside  for  the 
Administrator's  reserve  and  $8,341,500 
has  been  distributed  under  a  formula 
allocation  to  States  pursuant  to  7  CFR 
part  1940,  subpart  L,  "Methodology  and 
Formulas  for  Allocation  of  Loan  and    . 
Grant  Program  Fimds."  Decisions  on 
funding  will  be  based  on 
preapplications. 

Dated:  May  12,  2003. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 

[FR  Doc.  03-12247  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 
[Docket  No.  FR-4620-F-02] 
RIN  2502-AH59 

Appraiser  Qualifications  for  Placement 
on  FHA  Single  Family  Appraiser  Roster 

agency:  Office  of  the  Assistant 
Secretary  for  Mousing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  makes  several 
ch^ges  designed  to  strengthen  the 
licensing  and  certification  requirements 
for  placement  on  the  Federal  Housing 
Administration  (FHA)  Appraiser  Roster 
(Appraiser  Roster  or  FHA  Appraiser 
Roster).  First,  the  final  rule  requires  that 
appraisers  on  the  Appraiser  Roster  must 
have  credentials  that  are  based  on  the 
minimum  licensing/certification 
standards  issued  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  The  final  rule  also  clarifies 
that  an  appraiser  may  be  removed  fi'om 
the  Appraiser  Roster  if  the  appraiser 
loses  his  or  her  license  or  certification 
in  any  state  due  to  disciplinary  action, 
even  if  the  appraiser  continues  to  be 
licensed  or  certified  in  another  state. 
Further,  the  final  rule  provides  that  an 
appraiser  whose  license  or  certification 
in  any  state  has  been  revoked, 
suspended,  or  surrendered  as  a  result  of 
a  state  disciplinary  action  will  be 
automatically  suspended  fi'om  the 
Appraiser  Roster  until  HUD  receives 
evidence  demonstrating  that  the  state 
imposed  sanction  has  been  lifted.  An 
appraiser  whose  licensing  or 
certification  in  a  state  has  expired  is 
automatically  suspended  fi-om  the 
Appraiser  Roster  in  that  state  and  may 
not  conduct  FHA  appraisals  in  that  state 
until  HUD  receives  evidence  that 
demonstrates  renewal,  but  may  continue 
to  perform  FHA  appraisals  in  other 
states  in  which  the  appraiser  is  licensed 
or  certified.  This  final  rule  follows 
publication  of  a  November  30,  2001, 
proposed  rule  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 
dates:  Effective  Date:  With  the 
exception  of  §  200.202(b)(1)  and  (c),  this 
final  rule  is  effective  on  June  16,  2003. 
HUD  will  publish  a  notice  in  the 
Federal  Register  annoimcing  the 
effective  date  of  §  200.202(b)(1)  and  (c). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Room  9266,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 


SW.,  Washington,  DC  20410-8000; 
telephone  (202)  708-2121  (this  is  not  a 
toll-free  nmnber).  Hearing-  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  30.  2001  (66  FR  60128), 
HUD  published  a  proposed  rule 
designed  to  strengthen  the  licensing  and 
certification  requirements  for  placement 
on  the  Appraiser  Roster.  The  Appraiser 
Roster  lists  those  appraisers  who  are 
eligible  to  perform  FHA  single  family 
appraisals.  HUD  maintains  the 
Appraiser  Roster  to  provide  a  means  by 
which  HUD  can  ensure  the  competency 
of  appraisers  performing  FHA 
appraisals.  The  Appraiser  Roster 
regulations  are  located  in  24  CFR  part 
200,  subpart  G  (consisting  of 
§§  200.200-200.206). 

Under  the  November  30,  2001, 
proposed  rule,  appraisers  on  the 
Appraiser  Roster  would  be  required  to 
have  credentials  based  on  the  minimum 
licensing/certification  standards  issued 
by  the  Appraiser  Qualifications  Board 
(AQB)  of  the  Appraisal  Foundation. 
Further,  an  appraiser  would  be  subject 
to  removal  from  the  Appraiser  Roster  if 
the  appraiser  loses  his  or  her  license  or 
certification  in  any  state  due  to 
disciplinary  action,  even  if  the  appraiser 
continues  to  be  licensed  or  certified  in 
another  state.  The  proposed  rule  also 
provides  that  an  appraiser  who  is 
licensed  or  certified  in  a  single  state  and 
whose  state  license  or  certification  has 
expired,  or  has  been  revoked, 
suspended,  or  surrendered  as  a  result  of 
a  state  disciplinary  action  would  be 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  fi'om 
conducting  FHA  appraisals  until  HUD 
receives  evidence  demonstrating  license 
or  certification  renewal  or  that  tie  state- 
imposed  sanction  has  been  lifted. 

The  preamble  to  the  November  30, 
2001,  proposed  rule  provides  additional 
details  regarding  the  proposed 
amendments  to  the  FHA  Appraiser 
Roster  licensing  and  certification 
requirements. 

n.  This  Final  Rule 

This  final  rule  follows  publication  of 
the  November  30,  2001,  proposed  rule 
and  takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule.  The  most  significant  differences 
between  this  final  rule  and  the 
November  30,  2001,  proposed  rule  are 
as  follows: 

1.  Twelve-month  phase-in  of  AQB 
requirements  for  appraisers  listed  on  the 


Appraiser  Roster.  The  final  rule 
provides  that  an  appraiser  who  is 
included  on  the  Appraiser  Roster  on  the 
effective  date  of  this  rule,  but  who  does 
not  meet  the  minimum  AQB  licensing/ 
certification  criteria  in  effect  on  that 
date,  has  until  12  months  following  the 
effective  date  of  the  final  rule  to  fully 
comply  with  the  AQB  criteria  and 
submit  evidence  of  such  compliance  to 
HUD.  Failure  to  submit  such  evidence 
to  HUD  by  the  deadline  date  constitutes 
cause  for  removal  from  the  Appraiser 
Roster.  The  phase-in  period  does  not 
restrict  HUD's  ability  to  remove  an 
unsatisfactory  appraiser  from  the 
Appraiser  Roster  for  any  other  cause 
identified  in  §  200.204. 

2.  Automatic  suspension  of  appraisers 
licensed  or  certified  in  multiple  states. 
The  final  rule  provides  that  an  appraiser 
whose  license  or  certification  in  any 
state  has  been  revoked,  suspended,  or 
siurendered  as  a  result  of  a  state 
disciplinary  action  will  be  automatically 
suspended  from  the  Appraiser  Roster 
until  HUD  receives  evidence 
demonstrating  that  the  state-imposed 
sanction  has  been  lifted.  The  proposed 
rule  would  have  limited  automatic 
suspension  to  appraisers  licensed  or 
certified  in  a  single  state. 

3.  Clarification  of  scope  of  automatic 
suspensions  not  due  to  state 
disciplinary  action.  The  final  rule 
clarifies  that  an  appraiser  whose 
licensing  or  certification  in  a  state  has 
expired  is  automatically  suspended 
from  the  Appraiser  Roster  in  that  state 
and  may  not  conduct  FHA  appraisals  in 
that  state  imtil  HUD  receives  evidence 
that  demonstrates  renewal.  The 
appraiser  may  continue  to  perform  FHA 
appraisals  in  other  states  in  which  the 
appraiser  is  licensed  or  certified. 

m.  Discussion  of  the  Public  Comments 
Received  on  the  November  30,  2001, 
Proposed  Rule 

The  public  conunent  period  on  the 
proposed  rule  closed  on  January  29, 
2002.  HUD  received  fourteen  public 
conunents  on  the  proposed  rule. 
Comments  were  received  from  the 
Appraisal  Foundation;  realtors; 
appraisers;  state  real  estate  appraiser 
boards;  and  national  organizations 
representing  banking  institutions, 
appraisers,  realtors,  and  state  appraiser 
regulatory  agencies.  This  section  of  the 
preamble  presents  a  summary  of  the 
significant  issues  raised  by  the  public 
commenters,  and  HUD's  responses  to 
the  conunents. 

A.  Comments  Regarding  AQB  Criteria 

Comment:  How  will  HUD  determine 
whether  state  requirements  conform  to 
AQB  criteria?  Several  commenters  asked 
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how  HUD  would  determine  whether 
^tate  licensing/certification 
liequirements  comply  with  AQB  criteria, 
^ince  both  the  state  requirements  and 
the  AQB  standards  are  subject  to 
periodic  change.  Accordingly,  states 
that  comply  with  the  current  AQB 
criteria  may  later  fall  out  of  compliance 
due  to  changes  adopted  by  the  AQB  or 
the  state  legislature.  To  address  these 
qoncems,  one  of  the  commenters 
suggested  that  an  appraiser  be  eligible 
fiar  inclusion  on  the  Appraiser  Roster  if 
the  state  requirements  conformed  to  the 
AQB  criteria  in  effect  at  the  time  the 
appraiser  obtained  the  license  or 
qertification.  Two  other  commenters 
ijacommended  that  the  final  rule  focus 
(jn  whether  individual  appraisers 
qomply  with  the  AQB  criteria,  rather 
than  on  whether  state  requirements  are 
in  compliance  with  these  standards. 
I  HUD  response.  HUD  will  periodically 
monitor  the  compliance  of  the  states 
with  the  minimum  AQB  requirements  to 
ensure  that  all  appraisers  included  on 
the  Appraiser  Roster  meet  these 
standards. 

I  Comment:  How  will  HUD  treat 
dppraisers  who  received  their  AQB 
license  or  certification  through 
"grandfathering?"  Several  commenters 
questioned  the  impact  of  the  proposed 
rule  on  "grandfathered"  appraisers  who 
received  their  licensing  or  certification 
prior  to  the  state's  adoption  of  AQB 
criteria.  Two  of  the  commenters 
recommended  that  HUD  immediately 
remove  such  appraisers  from  the 
Appraiser  Roster  and  require  them  to  re- 
apply and  demonstrate  compliance  with 
the  AQB  requirements.  However,  other 
commenters  cautioned  against  such 
removals.  One  of  these  commenters 
suggested  that  "grandfathered" 
appraisers  should  instead  be  allowed  to 
remain  on  the  Appraiser  Roster  if  they 
can  provide  a  letter  from  the  state 
appraiser  licensing  agency  attesting  that 
the  appraiser  satisfies  the  AQB  criteria. 

HUD  Response.  The  final  rule 
provides  that  appraisers,  including  the 
"grandfathered"  appraisers  mentioned 
by  the  commenters,  who  are  included 
on  the  Appraiser  Roster  on  the  effective 
date  of  this  rule,  but  who  do  not  meet 
the  minimum  AQB  licensing/ 
certification  criteria  in  effect  on  that 
date,  have  12  months  following  the 
effective  date  of  the  final  rule  to  fully 
comply  with  the  AQB  criteria  and 
submit  evidence  of  such  compliance  to 
HUD.  Failure  to  submit  such  evidence 
to  HUD  by  the  deadline  date  constitutes 
cause  for  removal  from  the  Appraiser 
Roster.  The  phase-in  period  does  not 
restrict  HUD's  ability  to  remove 
unsatisfactory  appraisers  from  the 


Appraiser  Roster  for  any  other  cause 
identified  in  §  200.204. 

Comment:  Will  HUD  remove  ' 
appraisers  licensed  or  certified  in  states 
that  do  not  currently  meet  the  AQB 
criteria?  One  commenter  posed  this 
question. 

HUD  Response.  As  noted  in  the 
response  to  the  preceding  comment, 
HUD  will  allow  such  an  appraiser  to 
remain  on  the  Appraiser  Roster  for  12 
months  following  the  effective  date  of 
the  final  rule,  at  which  tinxe  the 
appraiser  must  be  in  full  compliance 
with  the  AQB  criteria. 

Comments:  AQB  requirements  should 
be  "phased-in. "  One  commenter  wrote 
that  the  proposed  AQB  requirements 
should  be  "phased-in"  to  provide 
appraisers  with  sufficient  time  to  satisfy 
these  criteria. 

HUD  Response.  HUD  agrees  with  the 
commenter.  As  noted,  an  appraiser 
currently  included  on  the  Appraiser 
Roster,  but  who  does  not  meet  the 
minimim:!  AQB  licensing/certification 
criteria  in  effect  on  that  date,  has  12 
months  following  the  effective  date  of 
the  final  rule  to  fiilly  comply  with  the 
AQB  criteria  and  submit  evidence  of 
such  compliance  to  HUD.  Failure  of  the 
appraiser  to  submit  such  evidence  to 
HUD  by  the  deadline  date  constitutes 
cause  for  removal  from  the  Appraiser 
Roster.  The  phase-in  period  does  not 
restrict  HUD's  ability  to  remove  an 
unsatisfactory  appraiser  from  the 
Appraiser  Roster  for  any  other  cause 
identified  in  §  200.204. 

Comment:  HUD  should  identify  those 
states  whose  licensing  and  certification 
requirements  do  not  meet  AQB  criteria. 
One  commeuter  made  this  suggestion. 

HUD  Response.  The  Appraisal 
Subcommittee  is  the  official  authority 
for  determining  and  identifying  each 
state's  compliance  with  the  AQB 
criteria. 

Comment:  HUD's  use  of  the  phrase 
"professional  credentials"  may  be 
inappropriate.  One  commenter  wrote 
that  the  proposed  rule's  use  of  the 
phrase  "professional  credentials"  when 
referring  to  the  AQB  criteria  is 
inappropriate.  According  to  the 
commenter,  the  term  "professional 
credentials"  is  commonly  understood 
by  appraisers  to  refer  to  designations 
earned  within  professional  membership 
orgemizations.  The  commenter  wrote 
that  reference  in  the  proposed  rule  to 
this  phrase  is  misapplied  if  used  to 
apply  to  the  gap  between  a  state's 
licensing  and  certification  criteria  and 
the  minimiun  AQB  criteria.  The 
commenter  reconunended  that  HUD 
create  a  more  appropriate  phrase  to 
identify  this  concept. 


HUD  Response.  HUD  has  revised  the 
proposed  rule  to  be  more  sensitive  to 
the  issues  raised  by  the  commenter.  The 
final  rule  refers  to  "credentials,"  rather 
than  "professional  credentials." 

B.  Other  Comments  Regarding 
Qualifications  for  Placement  on  the 
Appraiser  Roster 

Comment:  Appraisers  should  be 
required  to  have  at  least  two  years 
experience  as  licensed  or  certified 
appraisers  for  placement  on  the 
Appraiser  Roster.  One  commenter  made 
this  suggestion.  According  to  the 
commenter,  FHA  appraisals  are  often 
more  complicated  than  those  for 
conventional  mortgage  loans,  and  thus 
requfre  additional  experience.  The 
commenter  wrote  that  in  comparison  to 
conventional  appraisals,  FHA  appraisals 
require  a  higher  degree  of  skill  and  more 
knowledge  of  construction, 
depreciation,  cost  estimating  for  repairs, 
and  estimating  the  useful  and  remaining 
life  of  residential  improvements  and 
equipment. 

HUD  Response.  At  this  time,  HUD 
does  not  plan  additional  changes  to  the 
experience  requirements  for  placement 
on  the  Appraiser  Roster.  Rather.  HUD 
will  rely  on  the  AQB  experience  criteria. 
HUD  believes  that  the  AQB  standard  is 
sufficient  to  ensure  that  appraisers 
included  on  the  Appraiser  Roster  have 
the  necessary  experience  to  perform 
FHA  appraisals. 

Comment:  HUD  should  determine 
whether  an  appraiser  has  been  subject 
to  state  disciplinary  action  before 
approving  the  appraiser  for  placement 
on  the  Appraiser  Roster.  Two 
commenters  made  this 
recommendation.  The  commenters 
wrote  that  HUD  might  consider  using 
the  National  Registr}'  of  Appraisers 
maintained  by  the  Appraisal 
Subcommittee  for  this  purpose. 
However,  one  of  the  commenters 
cautioned  that  the  National  Registry 
may  be  inadequate  and  suggested  that 
Hin3  should  consider  establishing  its 
own  independent  verification  methods. 

HUD  Response.  The  change  requested 
by  the  commenters  is  outside  the  scope 
of  the  November  30.  2001,  proposed 
rule  and  would  require  additional 
notice  and  comment  prior  to 
implementation.  At  this  time,  HUD  does 
not  plan  additional  changes  to  the 
requirements  for  placement  on  the 
Appraiser  Roster.  HUD  believes  the 
current  placement  procedures  are 
adequate  to  ensiure  that  appraisers 
included  on  the  Appraiser  Roster  are 
competent  to  perform  FHA  appraisals. 
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C.  Comment  Regarding  Automatic 
Suspension  From  the  Appraiser  Roster 

Comment:  Appraisers  who  are 
licensed  or  certified  in  multiple  states 
should  also  be  subject  to  automatic 
suspension.  Under  the  November  30, 
2001,  proposed  rule,  only  those 
appraisers  licensed  or  certified  in  a 
single  state  would  be  subject  to 
automatic  suspension  from  the 
Appraiser  Roster  due  to  state 
disciplinary  action.  Three  commenters 
recommended  that  the  scope  of 
automatic  suspensions  be  expanded  to 
include  appraisers  licensed  or  certified 
in  multiple  states.  The  commenters 
suggested  that  such  appraisers  should 
be  automatically  suspended  from  the 
Appraiser  Roster  if  they  lose  their 
license  or  certification  due  to 
disciplinary  action  in  any  state. 

HUD  Response.  HUD  agrees  with  the 
commenters  and  has  revised  the 
proposed  rule  accordingly. 

Comment:  HUD  should  clarify  that 
voluntarily  electing  not  to  renew  a  state 
license  or  certification  does  not 
constitute  "disciplinary  action" for 
purposes  of  automatic  suspension  from 
the.  Appraiser  Roster.  One  commenter 
made  this  suggestion.  The  commenter 
wrote  that  depending  on  state  law,  if  an 
appraiser  willingly  allows  his  or  her 
license  to  expire,  it  might  appear  that 
the  license  expired  due  to  disciplinary 
action.  The  commenter  suggested  that 
the  final  rule  clarify  that  the  voluntary 
expiration  of  a  state  appraisal  license  or 
certification  does  not  constitute  a 
disciplinary  action. 

HUD  Response.  HUD  has  revised  the 
regulatory  text  to  be  more  sensitive  to 
the  issue  raised  by  the  commenter. 


SpecificEilly,  the  final  rule  clarifies  that 
an  appraiser  whose  licensing  or 
certification  in  a  state  has  expired  is 
automatically  suspended  from  the 
Appraiser  Roster  in  that  state  and  may 
not  conduct  FHA  appraisals  in  that  state 
until  HUD  receives  evidence  that 
demonstrates  renewal.  The  appraiser 
may  continue  to  perform  FHA 
appraisals  in  other  states  in  which  the 
appraiser  is  licensed  or  certified. 

Comment:  HUD  should  report 
appraisers  who  have  been  removed  from 
the  Appraiser'Roster  to  the  appropriate 
state  appraisal  licensing  authorities. 
Three  commenters  made  this 
suggestion. 

HUD  Response.  HUD  will  provide  this 
information  to  states  as  appropriate. 

Comment:  Appraisers  should  not  be 
removed  from  Appraiser  Roster  prior  to 
state  review  of  case.  One  commenter 
wrote  that  anytime  HUD's  review 
process  determines  that  an  appraiser  is 
performing  unethical  or  substandard 
work,  the  appraiser  should  be 
suspended  from  the  Appraiser  Roster 
and  referred  by  HUD  to  the  appropriate 
state  agency  for  disciplinary  action.  The 
commenter  wrote  that  an  appraiser 
should  not  be  removed  from  the 
Appraiser  Roster  until  the  state  agency 
has  had  the  opportunity  to  review  the 
case  and  determine  whether 
disciplinary  action  is  appropriate. 
According  to  the  commenter,  this 
method  will  protect  appraisers  from  the 
administrative  burden  of  reapplying  for 
placement  on  the  Appraiser  Roster. 

HUD  Response.  Tne  suggestion  made 
by  the  commenter  is  outside  the  scope 
of  the  November  30,  2001,  proposed 
rule.  At  this  time,  HUD  does  not 
anticipate  making  any  changes  to  the 
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Appraiser  Roster  removal  procedures. 
HUD  believes  that  the  existing  removal 
procedures  are  sufficient  to  safeguard 
the  interests  of  FHA  homebuyers,  HUD, 
and  appraisers  included  on  the 
Appraiser  Roster. 

rV.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  proposed  rule  is  a  "significant 
regulatory  action"  as  defined  in  section 
3(0  of  the  Order  (although  not  an 
economically  significant  regulatory 
action  under  the  Order).  Any  changes 
made  to  this  rule  as  a  result  of  that 
review  are  identified  in  the  docket  file, 
which  is  aveiilable  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  are  pending 
OMB  approval.  In  accordance  with  the 
Paperwork  Reduction  Act,  HUD  may  not 
conduct  or  sponsor,  and  a  person  is 'not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

The  burden  of  the  information 
collections  in  this  rule  is  estimated  as 
follows: 


Section  reference 

Numt)er  of 
parties 

Number  of 
responses 

per 
respondent 

Estimated 

average 

time  for 

requirement 

(in  hours) 

Estimated 

annual  burden 

(in  tiours) 

§  200.202(b)(1)  and  (c)  (submission  of  evidence  of  compliance  with  AQB 
standards). 

1,800 

1  X.33 

.50 

900 

In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 


Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  njust  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  final  rule  by  name  and 
docket  number  (FR-4620)  and  must  be 
sent  to: 

Lauren  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
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Washington,  DC  20503-0001, 

Lauren  Wittenberg@omb.eop.gov 
and 
Gloria  Diggs,  Reports  Liaison  Officer, 

Office  of  the  Assistant  Secretary  for 
I  Housing-Federal  Housing 
I  Commissioner,  Department  of 

Housing  and  Urban  Development,  451 

7th  Street,  SW,  Room  9116, 
I  Washington,  DC  20410-0001. 

Bnvirorunental  Impact 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1),  this  final  rule 
is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332  et  seq.). 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  final 
rule  before  publication,  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  final  rule  Will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  smcdl 
atitities.  The  reasons  for  HUD's 
determination  are  as  follows. 

The  final  rule  requires  that  appraisers 
on  the  Appraiser  Roster  have  credentials 
that  are  based  on  the  minimum 
licensing/certification  standards  issued 
by  the  AQB  of  the  Appraisal 
Foundation.  An  analysis  of  the  FHA 
Appraiser  Roster  indicates  that  of  the 
approximately  22,163  appraisers 
currently  on  the  Appraiser  Roster,  only 
approximately  330  do  not  have 
licensing  in  conformance  with  the 
standards  issued  by  the  AQB.  In  most 
instances,  these  appraisers  already  have 
some  of  the  hours  of  education  or 
experience  required  to  meet  the  AQB 
criteria,  thus  further  minimizing  the 
impacts  of  the  final  rule.  For  example, 
most  appraisers  on  the  Appraiser  Roster 
have  been  listed  for  some  time,  and  thus 
few  of  these  appraisers  will  have 
difficidty  providing  evidence  to  their 
state  board  demonstrating  acceptable 
experience  levels.  With  regard  to  the 
education  requirements,  the  AQB 
standards  only  require  90  hours  of 
education  for  Licensed  Real  Property 
Appraiser  and  120  hours  of  education 
for  Certified  Residential  Real  Property 
Appraiser  certification.  Given  the  few 
number  of  appraisers  ciurently  on  the 
Appraiser  Roster  who  do  not  have  a 


state  designation  based  on  AQB  criteria 
and  the  relatively  little  time  and 
expense  that  woidd  be  required  for  most 
of  these  appraisers  to  meet  AQB  criteria, 
HUD  has  determined  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  small  entities. 

In  addition  to  the  new  AQB 
standards,  the  final  rule  also  clarifies 
that  an  appraiser  may  be  removed  from 
the  Appraiser  Roster  if  the  appraiser 
loses  his  or  her  license  or  certification 
in  any  state  due  to  disciplinary  action, 
even  if  the  appraiser  continues  to  be 
licensed  or  certified  in  another  state. 
The  final  rule  also  provides  that  an 
appraiser  whose  state  license  or 
certification  in  any  state  has  been 
revoked,  suspended,  or  surrendered  as  a 
result  of  a  state  disciplinary  action,  will 
be  automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  imtil  HUD 
receives  evidence  demonstrating  that 
the  state  imposed  sanction  has  been 
lifted.  An  appraiser  whose  licensing  or 
certification  in  a  state  has  expired  is 
automatically  suspended  from  the 
Appraiser  Roster  in  that  state  and  may 
not  conduct  FHA  appraisals  in  that  state 
until  HUD  receives  evidence  that 
demonstrates  renewal.  An  appraiser 
whose  licensing  or  certification  in  a 
state  has  expired  is  automatically 
suspended  from  the  Appraiser  Roster  in 
that  state  and  may  not  conduct  FHA 
appraisals  in  that  state  imtil  HUD 
receives  evidence  that  demonstrates 
renewal,  but  may  continue  to  perform 
FHA  appraisals  in  other  states  in  which 
the  appraiser  is  licensed  or  certified.  To 
the  extent  that  these  changes  have  an 
impact  on  small  entities  it  will  be  as  a 
result  of  actions  taken  by  the  appraisers 
themselves  (i.e.,  violation  of  applicable 
standards  resulting  in  disciplinary 
action  or  otherwise  failing  to  maintain 
their  professional  state  licensing  or 
certification). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  fitjm 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  govenunents  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  imless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  will  not  have  federalism 
implications  and  will  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  govenunents  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 


Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  govenunents,  and  on  the 
private  sector.  This  final  rule  will  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  govenunents,  or  on 
the  private  sector,  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subiects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity.  Fair  housing.  Home 
improvement.  Housing  standards. 
Incorporation  by  reference,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insiu°ance. 
Organization  and  functions 
(Government  agencies),  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation.  Wages. 

■  Accordingly,  for  the  reasons  discussed 
in  the  preamble,  HUD  amends  24  CFR 
part  200  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

■  1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18:  42 

U.S.C.  3535(d). 

Subpart  G — Appraiser  Roster 

■  2.  In  §  200.202  revise  paragraph  (b)(1) 
and  add  {Jaragraph  (c)  to  read  as  follows: 

§  200.202    How  do  I  apply  for  placement  on 
tfie  Appraiser  Roster? 

***** 

(b)  *   *   * 

(1)  You  must  be  a  state-licensed  or 
state-certified  appraiser  with  credentials 
based  on  the  minimum  licensing/ 
certification  criteria  issued  by  the 
Appraiser  Qualifications  Board  (AQB)  of 
the  Appraisal  Foundation.  For  purposes 
of  this  section,  an  appraiser  is  not 
deemed  to  have  credentials  based  on 
AQB  standards  if  the  state  licensing/ 
certification  requirements  did  not 
conform  to  AQB  criteria  at  the  time  the 
appraiser  obtained  the  license  or 
certification.  This  is  true  even  if  the 
state  has  subsequently  adopted  AQB 
criteria  and  has  "grandfathered" 
previously  licensed  or  certified 
appraisers. 
***** 

(c)  Delayed  effective  date  of  AQB 
requirements  for  appraisers  currently 
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listed  on  the  Appraiser  Roster.  An 
appraiser  who  is  included  on  the 
Appraiser  Roster  on  June  16,  2003,  but 
does  not  meet  the  minimum  AQB 
licensing/certification  criteria  in  effect 
on  this  date,  has  until  12  months 
following  this  date  to  comply  with  the 
AQB  criteria  and  submit  evidence  of 
compliance  to  HUD.  Failure  to  submit 
such  evidence  to  HUD  by  the  deadline 
date  constitutes  cause  for  removal  under 
§200.204. 

■  3.  Amend  §  200.204  as  follows: 

■  a.  Revise  paragraph  (a)(1); 

■  b.  Redesignate  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e)  respectively; 
and, 

■  c.  Add  new  paragraph  (c): 

The  addition  and  revision  read  as 
follows: 

§  200.204    What  actions  may  HUD  take 
against  unsatisfactory  appraisers  on  the 
Appraiser  Roster? 

***** 

(a)  *   *   * 

(1)  Cause  for  removal.  Cause  for 
removal  includes,  but  is  not  limited  to: 

(i)  Significant  deficiencies  in 
appraiscds,  including  non-compliance 
with  Civil  Rights  requirements 
regarding  appraisals; 


(ii)  Losing  standing  as  a  state-certified 
or  state-licensed  appraiser  due  to 
disciplinary  action  in  any  state  in  which 
the  appraiser  is  certified  or  licensed; 

(iii)  Prosecution  for  committing, 
attempting  to  commit,  or  conspiring  to 
commit  fraud,  misrepresentation,  or  any 
other  offense  that  may  reflect  on  the 
appraiser's  character  or  integrity; 

(iv)  Failure  to  perform  appraisal 
functions  in  accordance  with 
instructions  and  standards  issued  by 
HUD; 

(v)  Failure  to  comply  with  any 
agreement  made  between  the  appraiser 
and  HUD  or  with  any  certification  made 
by  the  appraiser; 

(vi)  Being  issued  a  final  debarment, 
suspension,  or  limited  denial  of 
participation; 

(vii)  Failure  to  maintain  eligibility 
requirements  for  placement  on  the 
Appraiser  Roster  as  set  forth  under  this^ 
subpart  or  any  other  instructions  or 
standards  issued  by  HUD;  or, 

(viii)  Failiu-e  to  comply  with  HUD- 
imposed  education  requirements  imder 
paragraph  (d)  of  this  section  within  the 
specified  period  for  complying  with 
such  education  requirements. 


(c)  Automatic  suspension  from 
Appraiser  Roster. — (1)  Appraisers 
subject  to  state  disciplinary  action.  An 
appraiser  whose  state  licensing  or 
certification  in  any  state  has  been 
revoked,  suspended,  or  surrendered  as  a 
result  of  a  state  disciplinary  action  is 
automatically  suspended  from  the 
Appraiser  Roster  and  prohibited  from 
conducting  FHA  appraisals  in  any  state 
until  HUD  receives  evidence 
demonstrating  that  the  state  imposed 
sanction  has  been  lifted. 

(2)  Expirations  not  due  to  state 
disciplinary  action.  An  appraiser  whose 
licensing  or  certification  in  a  state  has 
expired  is  automatically  suspended 
from  the  Appraiser  Roster  in  that  state 
and  may  not  conduct  FHA  appraisals  in 
that  state  until  HUD  receives  evidence 
that  demonstrates  renewal,  but  may 
continue  to  perform  FHA  appraisals  in 
other  states  in  which  the  appraiser  is 
licensed  or  certified. 
***** 

Dated:  May  9,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  03-12205  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.351  C] 

Office  of  Innovation  and 
Improvement — Professional 
Development  for  Arts  Educators; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  This  program  is 
authorized  under  Subpart  15  of  Part  D 
of  Title  V  of  the  Elementary  and 
Secondary  Education  Act  (ESEA),  as 
amended  by  Public  Law  107-110,  the 
No  Child  Left  Behind  Act  of  2001. 
Through  this  competition,  the  Secretary 
will  make  grants  to  eligible  entities  for 
the  implementation  of  high-quality 
professional  development  programs  in 
elementary  and  secondary  education. 
This  program  will  fund  model 
professional  development  programs  for 
music,  dance,  drama,  and  visual  arts 
educators  that  use  innovative 
instructional  methods,  especially  those 
linked  to  scientifically-based  research. 

The  Professional  Development  for 
Arts  Educators  Program  provides 
resources  that  LEAs  can  use  in  pursuit 
of  the  objectives  of  the  No  Child  Left 
Behind  Act  which  aims  for  all 
elementary  and  secondary  students  to 
achieve  high  standards.  In  particular, 
this  program  provides  an  opportunity 
for  eligible  entities  to  create  new 
programs  in  schools  identified  for 
improvement,  corrective  action,  or 
restructuring  under  Title  I,  Part  A  of  the 
ESEA. 

Eligible  Applicants:  A  local 
educational  agency  (LEA),  including 
charter  schools  that  are  considered 
LEAs  under  State  law  and  regulations, 
acting  on  behalf  of  an  individual  school 
or  schools  where  75  percent  or  more  of 
the  children  are  from  low-income 
families,  based  on  the  poverty  criteria 
described  in  Title  I,  Section  1113(a)(5) 
of  the  ESEA,  in  collaboration  with  at 
least  one  of  the  following:  (1)  An 
institution  of  higher  education;  (2)  a 
State  educational  agency;  or  (3)  a  public 
or  private  non-profit  agency  with  a 
history  of  providing  high-quality 
professional  development  services  to 
public  schools.  Only  schools  where  75 
percent  or  more  of  the  children  served 
are  from  low-income  families  may 
receive  services  under  this  program. 
Each  school  served  through  this 
program  must  submit  evidence  that  it 
meets  the  poverty  criteria.  Applicants 
may  submit  records  kept  for  the  purpose 
of  Title  I  of  the  ESEA  that  demonstrate 
proof  of  eligibility  for  each  school  to  be 
served. 

Note:  The  LEA  must  serve  as  the  Hscal 
agent  for  the  program. 


Applications  Available:  5-16-03. 

Notification  of  Intent  to  Apply  for 
Funding:  The  Department  will  be  able  to 
develop  a  more  efficient  process  for 
reviewing  grant  appUcations  if  it  has  a 
better  understanding  of  the  number  of 
entities  that  intend  to  apply  for  funding 
under  this  competition.  Therefore,  the 
Secretary  strongly  encourages  each 
potential  applicant  to  notify  the 
Department  by  e-mail  that  it  intends  to 
submit  an  application  for  funding.  The 
Secretary  requests  that  this  e-mail 
notification  be  sent  no  later  than  June 
16,  2003  to  the  following  Internet 
address;  lynyetta.johnson@ed.gov. 

Applicants  that  fail  to  provide  this  e- 
mail  notification  may  still  apply  for 
funding. 

Deadline  for  Transmittal  of 
AppUcations:  7-10-03. 

Deadline  for  Intergovernmental 
Review:  9-8-03. 

Available  Funds:  Approximately  $4.4 
million. 

Estimated  Range  of  Awards: 
$250,000—5325,000. 

Estimated  Average  Size  of  Awards: 
$290,000. 

Estimated  Number  of  Awards:  14-17. 

Project  Period:  Up  to  36  months. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Funding  for  the 
second  and  third  years  is  subject  to  the 
availability  of  funds  and  the  approval  of 
continuation  awards  (34  CFR  75.253). 

Page  Limit:  The  program  narrative  is 
limited  to  no  more  than  40  pages.  The 
page  limit  applies  to  the  narrative 
section  only.  All  of  the  application 
narrative  must  be  included  in  the 
narrative  section.  If  the  narrative  section 
of  an  application  exceeds  the  page 
limitation,  the  application  will  not  be 
reviewed.  In  addition,  the  following 
standards  are  required:  (1)  Each  "page" 
is  8.5"  X  11"  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides); 
(2)  double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative  including  titles, 
headings,  footnotes,  quotations,  and 
captions  as  well  as  all  text  in  charts, 
tables,  figiires,  and  graphs;  and  (3)  use 
a  font  that  is  either  12-point  or  larger  or 
no  smaller  than  10  pitch  (characters  per 
inch). 

Project  Directors  Meeting:  Applicants 
are  encouraged  to  budget  for  a  two-day 
project  directors  meeting  in 
Washington,  DC. 

Applicable  Regulations  and  Statute: 
(a)  Regulations.  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  parts 
74,  75,  77,  79,  80,  81,  82,  85,  86,  97,  98, 
pjid  99.  (b)  Statute.  Title  V,  Part  D, 
Subpart  15,  of  the  Elementary  and 


Secondary  Education  Act  as 
reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  the  Secretary  considers 
only  applications  that  meet  the 
following  absolute  priority: 

Professional  development  programs 
designed  for  K-1 2  arts  teachers  that 
focus  on — 

(1)  The  development,  enhancement, 
or  expansion  of  standards-based  arts 
education  programs;  or 

(2)  The  integration  of  arts  instruction 
into  other  subject  area  content. 

Funded  projects  must  address  all 
aspects  of  high-quality  professional 
development  programs  as  described 
under  the  PROGRAM  GOALS  section  of 
this  notice. 

Invitational  Priority.  The  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  priority. 

Invitational  Priority.  A  project  that 
provides  for  alternative  routes  to  teacher 
certification  or  licensure  through 
comprehensive,  high-quality  training 
programs  in  order  to  place  music, 
drama,  dance,  and  visual  arts  teachers 
in  the  classroom  as  soon  as  possible. 

Under  34  CFR  75.105(c)(1),  the 
Secretary  does  not  give  an  application 
that  meets  this  invitational  priority  a 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  to 
evaluate  applications  imder  this 
competition.  The  maximum  score  for  all 
selection  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parenthesis  with  the 
criterion.  The  criteria  are  as  follows: 

(a)  Significance  (15  points).  The 
Secretary  considers  the  significance  of 
the  proposed  project.  In  determining  the 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  proposed 
project  involves  the  development  of 
promising  new  strategies  that  build  on, 
or  are  alternatives  to,  existing  strategies. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(b)  Quality  of  the  Project  Design  (15 
points).  The  Secretary  considers  the 
quality  of  the  project  design  of  the 
proposed  project.  In  determining  the 
quality  of  the  project  design,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  the  priority 
established  for  the  competition. 


Federal  Register /Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26953 


(ii)  The  quality  of  the  methodology  to 
be  employed  in  the  proposed  project. 

(c)  Quality  of  Project  Services  (10 
points).  The  Secretary  considers  the 
cpiaiity  of  project  services  to  be 
provided  by  the  proposed  project.  In 
determining  the  quality  of  the  services 
to  be  provided  by  the  proposed  project, 
the  Secretary  considers  the  quality  and 
sufficiency  of  strategies  for  ensuring 
equal  access  and  treatment  for  eligible 
project  participants  without  regard  to 
race,  color,  national  origin,  gender,  age, 
or  disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  fi-om 
research  and  effective  practices. 

(ii)  The  extent  to  which  the 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(d)  Quality  of  Project  Personnel  (15 
points).  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project.  In  determining 
the  quality  of  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability.  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of 
subcontractors. 

(e)  Adequacy  of  Resources  (15  points). 
The  Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
far  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  lead  applicant 
oraanization. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(f)  Quality  of  the  Management  Plan 
(15  points).  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
re$ponsibilities,  timelines,  and 


milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  continuous  feedback  and 
continuous  improvement  in  the 
operation  of  the  proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(g)  Quality  of  the  Project  Evaluation 
(15  points).  The  Secretary  considers  the 
quality  of  the  project  evaluation.  In 
determining  the  quality  of  the  project 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(ii)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

Program  Goals:  This  program 
supports  the  strengthening  of  standards- 
baSed  arts  education  programs,  which 
are  an  integral  part  of  elementary  and 
secondary  school  cmricula.  It  also  helps 
ensm^  that  all  students  meet 
challenging  State  academic  content 
standards  and  challenging  State  student 
academic  achievement  standards  in  the 
arts.  Professional  development  activities 
that  are  developed,  enhanced,  or 
expanded  through  this  program  will 
assist  music,  dance,  drama,  and  visual 
arts  teachers  in  the  implementation  of 
arts  education  standards  and  will 
promote  the  integration  of  arts 
instruction  into  other  subject  areas. 

Arts  content  and  achievement 
standards  have  been  voluntarily 
adopted  in  many  States  throughout  the 
country.  These  standards  help  school 
districts  to  establish  student 
performance  standards  based  upon  the 
unique  needs  of,  and  desired  outcomes 
for,  the  students  in  their  commimities. 
The  development  and  implementation 
of  standards-based  arts  programs  enable 
arts  educators  to  assess  and  document 
the  effectiveness  of  teaching  strategies 
and  materials  in  addition  to  student 
achievement.  However,  teachers  often 
need  professional  development  on  how 
to  implement  art  education  standards 
for  both  arts  programs  and  for  programs 
designed  to  integrate  arts  into  other 
subject  areas. 

High-quality  professional 
development  programs  supported  under 
this  program  must  be  linked  to  the 
implementation  of  arts  standards  and/or 


the  integration  of  arts  into  other  content 
areas  and  must  include — 

(1)  Strategies  for  addressing  student 
achievement; 

(2)  Strategies  for  meeting  the  needs  of 
students  who  come  fi-om  diver^ 
cultural,  linguistic,  and  socioeconomic 
backgrounds; 

(3)  The  development  of  the 
intellectual  and  leadership  potential  of 
teachers; 

(4)  Rigorous  and  sustained  activities 
that  result  in  increased  content  area 
knowledge  and  classroom  effectiveness 
of  music,  dance,  drama,  and  visual  arts 
teachers; 

(5)  Use  of  technological  innovations 
relevant  to  arts  instruction;  and 

(6)  Increased  opportunities  for 
teachers  to  share  and  discuss  new 
methods  or  teaching  strategies  with 
their  peers. 

The  Department  plans  to  disseminate 
information  regarding  promising 
teaching  methods  or  practices  that  are 
developed  or  enhanced  through  this 
program  to  the  arts  education 
community  and  to  the  public  in  general. 

Coordination  Requirement:  Under 
section  5551(f)(1)  of  the  ESEA,  the 
Secretary  requires  that  each  entity 
funded  under  this  program  coordinate, 
to  the  extent  practicable,  each  project  or 
program  carried  out  with  such 
assistance  with  appropriate  activities  of 
public  or  private  cultxiral  agencies, 
institutions,  and  organizations, 
including  museums,  arts  education 
associations,  libraries,  and  theaters. 

Supplement,  Not  Supplant, 
Requirement:  Under  section  5551(f)(2) 
of  the  ESEA,  the  Secretary  requires  that 
assistance  provided  under  this  program 
be  used  only  to  supplement,  and  not  to 
supplant,  other  assistance  or  funds 
made  available  from  non-Federal 
sources  for  the  activities  assisted  imder 
this  subpart. 

Waiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
437(d)(2)  of  the  General  Education 
Provisions  Act  (GEPA),  however, 
exempts  from  rulemaking  requirements 
rules  where  the  Secretary  determines 
that  such  requirements  will  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  affected  by 
the  regulations.  The  requirements  of 
rulemaking  would  cause  extreme 
hardship  in  this  case  because  there  is 
insufficient  time  to  publish  rules  for 
notice  and  comment  and  to  conduct  a 
timely  competition  for  grant  awards. 
The  Secretary,  in  accordance  with 
section  437(d)(2)  of  GEPA,  to  ensure 
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timely  and  high-quality  awards,  has 
decided  to  forgo  public  comment  on  the 
rules  in  this  notice.  These  rules  will 
apply  only  to  the  FY  2003  grant 
competition. 

For  Applications  Contact:  Education 
Publication  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  at  its  Web  site:  http://www.ed.gov/ 
pbs/edpubs.html.  Or  you  may  contact 
ED  Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.351C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynyetta  Johnson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E206  FB-6,  Washington,  DC 


20202-6140.  Telephone:  (202)  269-1990 
or  via  Internet:  lYnyetta.johnson@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under'FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498,  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7271. 

Dated:  May  12,  2003. 
Nina  Rees, 

Deputy  Under  Secretary  for  Innovation  and 
Improvement. 
[FR  Doc.  03-12284  Filed  5-15-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.330B] 
RIN  1855-ZA01 

Office  of  Innovation  and 
Improvement— Advanced  Placement 
(AP)  Test  Fee  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

Purpose  of  Program:  The  AP  Test  Fee 
program  provides  grants  to  States  to 
enable  them  to  pay  advanced  placement 
test  fees  on  behalf  of  eligible  low- 
income  students  who  (1)  are  enrolled  in 
an  advanced  placement  course;  and  (2) 
plan  to  take  an  advanced  placement 
exam.  The  program  is  designed  to 
increase  the  number  of  low-income 
students  who  take  advanced  placement 
tests  and  receive  scores  for  which 
college  academic  credit  is  awarded. 
Through  participation  in  this  program, 
low-income  students  will  achieve  to 
higher  standards  in  English, 
mathematics,  science,  and  other  core 
subjects.  The  program  also  seeks  to 
increase  the  number  of  low-income 
students  who  achieve  a  baccalaureate  or 
advanced  degree. 

The  AP  Test  Fee  program  provides 
resources  that  State  Educational 
agencies  (SEAs)  and  other  eligible 
applicants  can  use  in  pursuit  of  the 
objectives  of  the  No  Child  Left  Behind 
Act  of  2001  which  aims  for  all 
elementary  and  secondary  students  to 
achieve  to  high  standards.  In  particular, 
this  program  provides  an  opportunity 
for  eligible  entities  to  support  advanced 
placement  programs  in  schools 
identified  for  improvement,  corrective 
action,  or  restructuring  under  Title  I, 
Part  A  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

Eligible  Applicants:  SEAs  in  any 
State,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  freely  associated  states 
of  the  Republic  of  the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  and 
the  Republic  of  Palau. 

Note:  For  purposes  of  this  program,  the 
Bureau  of  Indian  Affairs  is  treated  as  an  SEA. 

Applications  Available:  5-16-03. 

Notification  of  Intent  to  Apply  for 
Funding:  The  Department  will  be  able  to 
develop  a  more  efficient  process  for 
reviewing  grant  applications  if  it  has  a 
better  imderstanding  of  the  number  of 
entities  that  intend  to  apply  for  funding 
imder  this  competition.  Therefore,  the 
Secretary  strongly  encourages  each 
potential  applicant  for  the  AP  Test  Fee 


program  to  notify  the  Department  by  e- 
mail  that  it  intends  to  submit  an 
application  for  funding.  The  notification 
of  intent  to  apply  for  funding  should  be 
sent  no  later  than  June  16,  2003  to  the 
following  Internet  address: 
macleline.baggett@ed.gov. 

Applicants  who  fail  to  provide  this  e- 
mail  notification  may  still  apply  for 
funding. 

Deadline  for  Transmittal  of 
Applications:  6-30-03. 

Deadline  for  Intergovernmental 
Review:  8-30-03. 

Estimated  Available  Funds: 
Approximately  $3  million. 

Note:  The  Department  expects  to  award  a 
total  of  approximately  $3  million  in  grants  to 
States  under  the  AP  Test  Fee  program  but,  in 
accordance  with  statutory  requirements,  will 
make  more  funds  available  from  the 
Advanced  Placement  Incentive  program 
(CFDA  No.  84.330C)  if  necessary. 

Estimated  Range  of  Awards:  $50,000 
to  $500,000  per  year. 

Estimated  Average  Size  of  Awards: 
$275,000  per  year. 

Estimated  Number  of  Awards:  4-50. 

Note:  These  estimates  are  projections  for 
the  guidemce  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations  and  Statute: 
(a)  Regulations.  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  75,  77,  79,  80, 
81,  82,  85,  86,  97,  98,  and  99.  (b) 
Statute.  Title  I,  Part  G  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (NCLB),  20 
U.S.C.  6531-6537. 

Test  Fee  Funding  Rule 

In  accordance  with  statutory 
requirements,  the  Department  gives 
priority  to  funding  proposals  to  use 
grant  funds  to  pay  advanced  placement 
test  fees  on  behalf  of  eligible  low- 
income  individuals.  The  Department 
intends  to  fund,  at  some  level,  all 
applications  that  meet  the  minimum 
Requirements  for  Approval  of 
Applications  as  described  in  the 
application  package. 

Allowable  Activities 

States  receiving  grants  under  this 
program  may  use  the  grant  funds  to  pay 
part  or  all  of  the  cost  of  advanced 
placement  test  fees  for  low-income 
individuals  who  (1)  are  enrolled  in  an 
advanced  placement  class;  and  (2)  plan 
to  take  an  advanced  placement  test. 

Award  Basis 

In  determining  grant  award  amounts, 
the  Department  will  consider,  among 


other  things,  the  number  of  children  in 
the  State  eligible  to  be  counted  under 
section  1124(c)  of  Title  I  of  the  ESEA  in 
relation  to  the  number  of  such  children 
counted  in  all  the  States  that  apply  for 
funding.  Complete  budget  data  must  be 
submitted  for  each  year  of  funding 
requested. 

Definitions 

The  following  definitions  and  other 
provisions  are  taken  from  the  Advanced 
Placement  Programs  authorizing  statute, 
in  Title  I,  Part  G  of  the  ESEA.  They  are 
repeated  in  this  application  notice  for 
the  convenience  of  the  applicant. 

As  used  in  this  section: 

(a)  The  term  advanced  placement  test 
means  an  advanced  placement  test 
administered  by  the  College  Board  or 
approved  by  the  Secretary  of  Education. 

Note:  In  addition  to  advanced  placement 
tests  administered  by  the  College  Board,  the    . 
Department  has  approved  advanced 
placement  tests  administered  by  the 
International  Baccalaureate  Organieation.  As 
part  of  the  grant  application  process, 
applicants  may  request  approval  of  tests  from 
other  educational  entities  that  provide 
comparable  programs  of  rigorous  academic 
courses  and  testing  through  which  students 
may  earn  college,  credit. 

(b)  The  term  low-income  individual 
means  an  individual  who  is  determined 
by  an  SEA  or  local  educational  agency 
to  be  a  child  from  a  low-income  family 
on  the  basis  of  data  used  by  the 
Secretary  to  determine  allocations  under 
section  1124  of  Title  1  of  the  ESEA,  data 
on  children  in  families  receiving 
assistance  under  part  A  of  title  IV  of  the 
Social  Security  Act,  or  data  on  children 
eligible  to  receive  medical  assistance 
xmder  the  Medicaid  program  imder  title 
XIX  of  the  Social  Seciu-ity  Act,  or 
through  an  alternate  method  that 
combines  or  extrapolates  from  those 
data.  "" 

Information  Dissemination 

An  SEA  awarded  a  grant  under  the  AP 
Test  Fee  program  must  disseminate 
information  regardir^  the  availability  of 
advanced  placement  test  fee  payments 
under  this  program  to  eligible 
individuals  through  secondary  school 
teachers  and  guidance  counselors. 

Supplement,  Not  Supplant,  Rule 

Fimds  provided  under  this  program 
may  be  used  only  to  supplement,  and 
not  supplant,  other  non-Federal  funds 
that  are  available  to  assist  low-income 
individuals  in  paying  advanced 
placement  test  fees. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
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553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules  that  are  not  taken  directly  from  the 
statute.  Ordinarily,  this  practice  would 
have  applied  to  the  rules  in  this  notice. 
Section  437(d)(2)  of  Uie  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  rulemaking 
requirement  those  rules  where  the 
Secretary  determines  it  would  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  affected  by 
the  regulations.  The  Secretary,  in 
accordance  with  section  437(d)(2)  of 
OTPA,  has  decided  to  forego  public 
comment  with  respect  to  the  rules  in 
this  grant  competition  in  order  to  ensm-e 
timely  and  high-quality  awards.  These 
rules  vdll  apply  only  to  the  FY  2003 
grant  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827.' 
FAX:  (301)  470-1244.  If  you  use  a 
tdecommunications  device  for  the  deaf 
(TDD)  you  may  call  (toll  free):  1-877- 
576-7734. 

Yoij  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pbs/ 
edpubs.html. 


Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.330B. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  E.  Baggett,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-6140. 
Telephone:  (202)  260-2502  or  via 
Internet:  madeline.baggett@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Dociunent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  (l)(A)(i)  congressional 
amendments  to  the  sentencing 
guidelines  made  directly  by  the 
PROTECT  Act,  Pub.  L.  108-21,  and 
effective  April  30,  2003;  and  (ii) 
conforming  amendments  to  the 
amendments  described  in  subdivision 
(i),  promulgated  pursuant  to 
401(m)(2)(C)  of  the  PROTECT  Act  and 
28  U.S.C.  994,  and  effective  April  30, 
2003;  and  (B)  amendment  to  §  2A4.1 
(Kidnapping,  Abduction,  Unlawful 
Restraint)  promulgated  piu-suant  to 
section  104  of  the  PROTECT  Act,  and 
effective  May  30.  2003;  and  (2) 
submission  to  Congress  of  amendments 
to  the  sentencing  guidelines  effective 
November  1,2003. 

SUMMARY:  (1)  PROTECT  Act 
Amendments. — In  the  PROTECT  Act, 
Congress  directly  amended  §§  2G2.2 
(Trafficking  in  Materials  Involving 
Sexual  Exploitation  of  a  Minor; 
Receiving,  Transporting,  Shipping,  or 
Advertising  Material  Involving  the 
Sexual  Exploitation  of  a  Minor; 
Possessing  Material  Involving  the 
Sexual  Exploitation  of  a  Minor  with 
Intent  to  Traffic),  2G2.4  (Possession  of 
Materials  Depicting  a  Minor  Engaged  in 
Sexually  Explicit  Conduct),  3E1.1 
(Acceptance  of  Responsibility),  4B1.5 
(Repeat  and  Dangerous  Sex  Offender 
Against  Minors),  5H1.6  (Family  Ties 
and  Responsibilities,  and  Community 
Ties),  5K2.0  (Groxmds  for  Departure), 
5K2.13  (Diminished  Capacity),  and 
5K2.20  (Aberrant  Behavior),  and 
enacted  a  new  policy  statement  at 
§  5K2.22  (Specific  Offender 
Characteristics  as  Grounds  for 
Downward  Departure  in  Child  Crimes 
and  Sexual  Offenses).  These 
amendments  became  effective  on  April 
30,  2003.  The  PROTECT  Act  requires 
the  Commission  to  distribute  these 
amendments  forthwith  to  federal  courts 
and  probation  offices. 

Pursuant  to  401(m)(2)(C)  of  the 
PROTECT  Act  and  section  994  of  title 
28,  United  States  Code,  the  Commission 
promulgated  conforming  amendments 
to  the  congressional  amendments  to  the 
guidelines  made  directly  by  the 
PROTECT  Act.  Section  994(x)  of  title  28, 
United  States  Code,  rsquires  the 
Commission  to  comply  with  the  notice 
and  comment  procedures  set  forth  in  5 
U.S.C.  553.  Section  553  provides, 
however,  a  "good  cause"  exception  to 


the  general  notice  and  comment 
requirements  if  the  "agency  for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  public  procediire  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C.  553(b); 
see  also  5  U.S.C.  553(d)(3)  (providing  an 
exception  to  the  otherwise  applicable  30 
day  notice  period  "as  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule"). 
The  effective  date  of  the  congressional 
amendments  noted  in  the  previous 
paragraph  and  the  Act's  directive  to 
distribute  such  amendments  forthwith 
made  it  impracticable  to  publish  the 
conforming  amendments  in  the  Federal 
Register  to  provide  an  opportunity  for 
public  comment  before  the 
congressional  amendments  became 
effective.  The  Commission  therefore  had 
good  cause  not  to  publish  those 
amendments  before  they  became 
effective. 

This  notice  also  sets  forth  an 
amendment  to  §  2A4.1  (Kidnapping, 
Abduction,  Unlawful  Restraint),  which 
Congress  in  the  Act  specifically  directed 
the  Commission  to  make 
"(njotwithstanding  any  other  provision 
of  law  regarding  the  amendment  of 
Sentencing  Guidelines".  Pub.  L.  108-21, 
section  104(a).  The  Act  provides  that 
this  amendment  shall  "take  effect  on  the 
date  that  is  30  days  after  the  date  of  the 
enactment  of  this  Act.".  Id. 

(2)  Section  994(p)  Amendments. — 
Pvnsuant  to  its  authority  under  28 
U.S.C.  994(p),  the  Conunission  has 
promulgated  amendments  to  the 
sentencing  guidelines,  policy 
statements,  commentary,  and  statutory 
index. 

This  notice  sets  forth  the  amendments 
and  the  reason  for  each  amendment. 
DATES:  (1)  PROTECT  Act 
Amendments. — The  effective  date  for 
the  amendments  to  §§  2G2.2,  2G2.4, 
3E1.1,  4B1.5,  5H1.6,  5K2.0,  5K2.13,  and 
5K2.20,  and  the  enactment  of  §  5K2.22, 
is  April  30.  2003.  The  effective  date  for 
the  amendment  to  §  2A4.1  is  May  30, 
2003. 

(2)  Section  994(p)  Amendments. — The 
Conmussion  has  specified  an  effective 
date  of  November  1.  2003,  for  the 
amendments  made  pursuant  to  28 
U.S.C.  994(p)  set  forth  in  Part  Two  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  202-502-4590.  The 
amendments  set  forth  in  this  notice  also 
may  be  accessed  through  the 
Commission's  website  at  http:// 
www.ussc.gov.  The  April  30,  2003 


Supplement  to  the  2002  Guidelines 
Manual  sets  forth  the  PROTECT  Act 
amendments  and  the  emergency 
amendments  promiUgated  by  the 
Commission  effective  January  25,  2003. 
This  Supplement,  when  used  in 
conjunction  with  the  2002  Guidelines 
Manual,  constitutes  the  operative 
Guidelines  Manual  effective  April  30, 
2003.  It  may  be  accessed  through  the 
Commission's  Web  site  as  well. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  generally  submits  guideline 
amendments  to  Congress  pursuant  to  28 
U.S.C.  994(p)  not  later  than  the  first  day 
of  May  each  year.  Absent  action  of 
Congress  to  the  contrary,  submitted 
amendments  become  effective  by 
operation  of  law  on  the  date  specified 
by  the  Commission  (generally  November 
1  of  the  year  in  which  the  amendments 
are  submitted  to  Congress). 

(1)  PROTECT  Act  Amendments.— The 
congressional  amendments  made  by  and 
pursuant  to  the  PROTECT  Act  are  set 
forth  in  Part  One  of  this  notice. 

(2)  Section  99'i(p)  Amendments. — 
Notice  of  proposed  amendments  made 
pursuant  to  28  U.S.C.  994(p)  was 
published  in  the  Federal  Register  on 
December  18,  2002  (see  67  FR  77532- 
77547),  and  January  17,  2003  [see  68  FR 
2615-2628).  The  Commission  held  a 
public  hearing  on  the  proposed 
amendments  in  Washington,  D.C.,  on 
March  25,  2003.  After  a  review  of 
hearing  testimony  and  additional  public 
comment,  the  Commission  promulgated 
the  amendments  set  forth  in  Part  Two  of 
this  notice.  On  May  1,  2003,  the 
Commission  submitted  these 
amendments  to  Congress  and  specified 
an  effective  date  of  November  1,  2003. 

Authority:  28  U.S.C.  994(a),  (o),  and  (p); 
USSC  Rule  of  Practice  and  Procedure  4.1. 

Diana  E.  Murphy, 

Chair 

Part  One:  PROTECT  Act  Amendments 

1.  Amendment:  Section  2G2. 2(b)  is 
amended  by  adding  at  the  end  the 
following: 

"(6)  If  the  offense  involved — 

(A)  At  least  10  images,  but  fewer  than 
150,  increase  by  2  levels; 

(B)  At  least  150  images,  but  fewer 
than  300,  increase  by  3  levels; 


Federal  Register/Vol.  68,  No.  95 /Friday,  May  16,  2003 /Notices 


26961 


(C)  At  least  300  images,  but  fewer 
than  600,  increase  by  4  levels;  and 

(D)  600  or  more  images,  increase  by  5 
levels.". 

The  Commentary  to  §  2G2.2  is 
amended  by  adding  at  the  end  the 
following: 

"Background:  Section  401(i)(l)(C)  of 
Public  Law  108-21  directly  amended 
subsection  (b)  to  add  subdivision  (6), 
effective  April  30,  2003.". 

Section  2G2.4(b)  is  amended  by 
adding  at  the  end  the  foUovtdng: 

"(4)  ff  the  offense  involved  material 
that  portrays  sadistic  or  masochistic 
conduct  or  other  depictions  of  violence, 
increase  by  4  levels. 

(5)  If  the  offense  involved — 

i(A)  At  least  10  images,  but  fewer  than 
150,  increase  by  2  levels; 

(B)  At  least  150  images,  but  fewer 
than  300,  increase  by  3  levels; 

(C)  At  least  300  images,  but  fewer 
than  600,  increase  by  4  levels;  and 

(D)  600  or  more  images,  increase  by  5 
levels.". 

The  Commentary  to  §  2G2.4  is 
amended  by  adding  at  the  end  the 
following: 

"Background:  Section  401(i)(B)  of 
Public  Law  108-21  directly  amended 
subsection  (b)  to  add  subdivisions  (4) 
and  (5),  effective  April  30,  2003.". 

Section  3E  1.1(b)  is  amended  by 
inserting  "upon  motion  of  the 
government  stating  that"  before  "the 
defendant  has  assisted  authorities";  and 
by  striking  "taking  one  or  more"  and  all 
that  follows  through  "1  additional 
level"  and  inserting  "timely  notifying 
authorities  of  his  intention  to  enter  a 
plea  of  guilty,  thereby  permitting  the 
government  to  avoid  preparing  for  trial 
and  permitting  the  government  and  the 
court  to  allocate  their  resources 
efficiently,  decrease  the  offense  level  by 
1  additional  level". 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  striking  "one  or  both  of ';  by 
striking  "(1)  or  (2)";  by  striking  "(b)(2)" 
and  inserting  "(b)";  and  by  adding  at  the 
end  the  following  new  paragraph: 

"Because  the  Government  is  in  the 
best  position  to  determine  whether  the 
defendant  has  assisted  authorities  in  a 
maimer  that  avoids  preparing  for  trial, 
an  adjustment  imder  subsection  (b)  may 
be  granted  upon  a  formal  motion  by  the 
Government  at  the  time  of  sentencing. 
See  section  401(g)(2)(B)  of  Pub.  L.  108- 
21.". 

The  Commentary  to  §  3E1.1  captioned 
"Background"  is  amended  by  striking 
"one  or  more  of  both  places  it  appears; 
and  by  adding  at  the  end  the  following: 
.    "Section  401(g)  of  Public  Law  108-21 
directly  amended  subsection  (b). 
Application  Note  6  (including  adding 


the  last  paragraph  of  that  application 
note),  and  the  Background  Commentary, 
effective  April  30,  2003.". 

The  Commentary  to  §  4B1.5  captioned 
"Application  Notes"  is  amended  in 
Note  4(B)  by  striking  subdivision  (i)  as 
follows: 

"(i)  In  General — For  purposes  of 
subsection  (b),  the  defendant  engaged  in 
a  pattern  of  activity  involving 
prohibited  sexual  conduct  if — 

(I)  On  at  least  two  separate  occasions, 
the  defendant  engaged  in  prohibited 
sexual  conduct  with  a  minor;  and 

(n)  There  were  at  least  two  minor 
victims  of  the  prohibited  sexual 
conduct. 

For  example,  the  defendant  engaged 
in  a  pattern  of  activity  involving 
prohibited  sexual  conduct  if  there  were 
two  separate  occasions  of  prohibited 
sexual  conduct  and  each  such  occasion 
involved  a  different  minor,  of  if  there 
were  two  separate  occasions  of 
prohibited  sexual  conduct  involving  the 
same  two  minors.", 
and  inserting: 

"(i)  In  General — For  purposes  of 
subsection  (b),  the  defendant  engaged  in 
a  pattern  of  activity  involving 
prohibited  sexual  conduct  if  on  at  least 
two  separate  occasions,  the  defendant 
engaged  in  prohibited  sexual  conduct 
with  a  minor.". 

The  Commentary  to  §  4B1.5  captioned 
"Backgroimd"  is  amended  by  striking 
"section  632  of  Pub.  L.  102-141  and 
section  505  of  Pub.  L.  105-314"  and 
inserting  "section  632  of  Public  Law 
102-141  and  section  505  of  Public  Law 
105-314";  and  by  adding  at  the  end  the 
following: 

"Section  401(i)(l)(A)  of  Public  Law 
108-21  directly  amended  Application 
Note  4Cb)(i),  effective  April  30,  2003.". 

Section  5H1.6  is  amended  by  striking 
"Family  ties"  and  inserting  "In 
sentencing  a  defendant  convicted  of  an 
offense  other  than  an  offense  described 
in  the  following  paragraph,  family  ties"; 
and  by  inserting  after  the  first  sentence 
the  following  new  paragraph: 

"In  sentencing  a  defendant  convicted 
of  an  offense  involving  a  minor  victim 
under  section  1201,  an  offense  under 
section  1591,  or  an  offense  under 
chapter  71, 109A,  110,  or  117,  of  title 
18,  United  States  Code,  family  ties  and 
responsibilities  and  community  ties  are 
not  relevant  in  determining  whether  a 
sentence  should  be  below  the  applicable 
guideline  range.". 

Section  5H1.6  is  amended  by  adding 
at  the  end  the  following: 

"Commentary 

Backgroimd:  Section  401(b)(4)  of 
Public  Law  108-21  directly  amended 


this  policy  statement  to  add  the  second 
paragraph,  effective  April  30,  2003.". 

Section  5K2.0  is  amended  by  striking 
"Under"  and  inserting  the  following: 

"(a)  DOWNWARD  DEPARTURES  IN 
CRIMINAL  CASES  OTHER  THAN 
CHILD  CRIMES  AND  SEXUAL 
OFFENSES.— Under"; 
and  by  adding  at  the  end  the  following: 

(b)  DOWNWARD  DEPARTURES  IN 
CHILD  CRIMES  AND  SEXUAL 
OFFENSES.— Under  18  U.S.C. 
§  3553(b)(2),  the  sentencing  court  may 
impose  a  sentence  below  the  range 
established  by  the  applicable  guidelines 
only  if  the  court  finds  that  there  exists 
a  mitigating  circumstance  of  a  kind,  or 
to  a  degree,  that — 

(1)  Has  been  affirmatively  and 
specifically  identified  as  a  permissible 
ground  of  downward  departure  in  the 
sentencing  guidelines  or  policy 
statements  issued  imder  section  994(a) 
of  title  28,  United  States  Code,  taking 
account  of  any  amendments  to  such 
sentencing  guidelines  or  policy 
statements  by  act  of  Congress; 

(2)  Has  not  adequately  been  taken  into 
consideration  by  the  Sentencing 
Commission  in  formulating  the 
guidelines;  and 

(3)  should  result  in  a  sentence 
different  from  that  described. 

The  grounds  enumerated  in  this  Part 
K  of  chapter  5  are  the  sole  groimds  that 
have  been  affirmatively  and  specifically 
identified  as  a  permissible  ground  of 
downward  departure  in  these 
sentencing  guidelines  and  policy 
statements.  Thus,  notwithstanding  any 
other  reference  to  authority  to  depart 
downward  elsewhere  in  this  Sentencing 
Manual,  a  groiud  of  downward 
departure  has  not  been  affirmatively  and 
specifically  identified  as  a  permissible 
ground  of  downward  departure  within 
the  meaning  of  section  3553(b)(2)  unless 
it  is  expressly  enimierated  in  this  Part 
K  as  a  ground  upon  which  a  downward 
departure  may  be  granted.". 

"The  Commentary  to  §  5K2.0  is 
amended  by  inserting  an  asterisk  after 
"Commentary"  and  by  inserting  the 
following  new  paragraph  before  "The 
United": 

"['Section  401{m)(2)(C)  of  Public  Law 
108-21  directs  the  Commission  to  revise 
§  5K2.0,  within  180  days  after  the  date 
of  the  enactment  of  that  Public  Law,  or 
October  27,  2003,  to  conform  §  5K2.0  to 
changes  made  by  that  Public  Law, 
including  changes  to  the  appellate' 
standard  of  review  for  decisions  to 
depart  ft'om  the  guidelines.  That 
directive  has  not  been  implemented  yet 
in  the  following  commentary.]". 
The  Commentary  to  §  5K2.0  is 
amended  by  striking  "of  this  policy 
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statement"  and  inserting  "of  subsection 
(a)". 

The  Commentary  to  §  5K2.0  is 
amended  by  adding  at  the  end  the 
following: 

"Section  401(b)(1)  of  Public  Law  108- 
21  directly  amended  this  policy 
statement  to  add  subsection  (b), 
effective  April  30,  2003.". 

Section  5K2.13  is  amended  by  striking 
"or"  before  "(3)";  and  by  striking 
"public."  and  inserting  "public;  or  (4) 
the  defendant  has  been  convicted  of  an 
offense  under  chapter  71,  109A,  110,  or 
117,  of  title  18,  United  States  Code.". 

The  Commentary  to  §  5K2.13  is 
amended  by  adding  at  the  end  the 
following: 

"Background:  Section  401(b)(5)  of 
Public  Law  108-21  directly  amended 
this  policy  statement  to  add  subdivision 
(4),  effective  April  30,  2003.". 

Section  5K2.20  is  amended  by  striking 
"A  sentence"  and  inserting  "Except 
where  a  defendant  is  convicted  of  an 
offense  involving  a  minor  victim  under 
section  1201,  an  offense  under  section 
1591,  or  an  offense  under  chapter  71, 
109A.  110,  or  117,  of  title  18,  United 
States  Code,  a  sentence". 

The  Commentary  to  §  5K2.20  is 
amended  by  adding  at  the  end  the 
following: 

"Back^ound:  Section  401(b)(3)  of 
Public  Law  108-21  directly  amended 
this  policy  statement,  effective  April  30, 
2003.". 

Chapter  Five,  Part  K,  is  amended  by 
adding  at  the  end  the  following: 

"§  5K2.22.  Specific  Offender 
Characteristics  as  Grounds  for 
Downward  Departure  in  Child  Crimes 
and  Sexual  Offenses  (Policy  Statement) 

In  sentencing  a  defendant  convicted 
of  an  offense  involving  a  minor  victim 
imder  section  1201,  an  offense  under 
section  1591,  or  an  offense  under 
chapter  71, 109A,  110.  or  117,  of  title 
18,  United  States  Code: 

(1)  Age  may  be  a  reason  to  impose  a 
sentence  below  the  applicable  guideline 
range  only  if  and  to  the  extent  permitted 
by  §5Hl.l. 

(2)  An  extraordinary  physical 
impairment  may  be  a  reason  to  impose 
a  sentence  below  the  appliuable 
guideline  range  only  if  and  to  the  extent 
permitted  by  §  5H1.4. 

(3)  Drug,  alcohol,  or  gambling 
dependence  or  abuse  is  not  a  reason  for 
imposing  a  sentence  below  the 
guidelines. 

Commentary 

Background:  Section  401(b)(2)  of 
Public  Law  108-21  directly  amended 
Chapter  Five,  Part  K,  to  add  this  policy 
statement,  effective  April  30.  2003.". 

Reason  for  Amendment:  This 
amendment  implements  amendments  to 


the  guidelines  made  directly  by  the 
PROTECT  Act,  Pub.  L.  108-21.  In 
addition  to  amendments  made  directly 
by  the  PROTECT  Act.  this  amendment 
makes  technical  and  conforming 
amendments  to  those  direct 
congressional  amendments,  pursuant  to 
the  Commission's  authority  to 
promulgate  such  technical  and 
conforming  amendments  under  section 
401(m)  of  the  PROTECT  Act  and  28 
U.S.C.  994. 

2.  Amendment:  Section  2A4.1  is 
amended  in  subsection  (a)  by  striking 
"24"  and  inserting  the  following: 

"(1)  24  (effective  before,  but  not  on  or 
after,  May  30,  2003). 

(1)  32  (effective  on  and  after  May  30, 
2003)."; 

in  subsection  (b)(4)(C),  by  inserting 

"(effective  before,  but  not  on  or  after. 

May  30,  2003)"  after  "level"; 

and  by  striking  subsection  {b)(5)  as 

follows: 

"(5)  If  the  victim  was  sexually 
exploited,  increase  by  3  levels." 

and  inserting  the  following: 

"(5)  If  the  victim  was  sexually 
exploited: 

(A)  Increase  by  3  levels  (effective 
before,  but  not  on  or  after.  May  30, 
2003). 

(A)  Increase  by  6  levels  (effective  on 
and  after  May  30,  2003).". 

The  Commentary  to  §  2A4.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  inserting  "(effective  before, 
but  not  on  or  after.  May  30.  2003)"  after 
"resistance". 

The  Commentary  to  §  2A4.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following: 

"Subsections  (a)  and  (b)(5),  and  the 
deletion  of  subsection  (b)(4)(C),  effective 
May  30,  2003,  implement  the  directive 
to  the  Commission  in  section  104  of 
Public  Law  108-21.". 

Reason  for  Amendment:  This 
amendment  implements  the  directive  to 
the  Commission  in  section  104  of  the 
PROTECT  Act,  Pub.  L.  108-21. 

Part  Two:  Section  994(p)  Amendments 

1.  Amendment:  Section  2A1. 4(a)(1)  is 
amended  by  striking  "10"  and  inserting 
"12". 

Section  2A1 .4(a)(2)  is  amended  by 
striking  "14"  and  inserting  "18". 

Reason  for  Amendment:  This 
amendment  responds  to  a  concern  that 
the  federal  sentencing  guidelines  do  not 
adequately  reflect  the  seriousness  of 
involuntary  manslaughter  offenses. 
Specifically,  the  Department  of  Justice, 
some  members  of  Congress,  and  an  ad 
hoc  advisory  group  formed  by  the 
Commission  to  address  Native 
American  sentencing  guideline  issues 


expressed  concern  that  most  federal 
involuntary  manslaughter  cases  involve 
vehicular  homicides,  which  analysis  of 
Conmiission  data  confirmed.  These 
commentators  also  indicated  that  these 
offenses  appear  to  be  underpunished, 
particularly  when  compared  to 
comparable  cases  arising  under  state 
law.  This  disparity  with  state 
punishments  has  been  confirmed  by 
studies  imdertaken  by  the  Commission. 
In  addition.  Congress  increased  the 
maximum  statutory  penalty  for 
involuntary  manslaughter  fi-om  three  to 
six  years'  imprisonment  in  1994. 

In  response  to  these  concerns  and  the 
CoDunission's  analysis,  this  amendment 
increases  the  base  offense  level  in 
§  2A1. 4(a)(2)  for  reckless  involuntary 
manslaughter  offenses  fi-om  level  14  to 
level  18.  This  four  level  increase 
corresponds  to  an  approximate  50 
percent  increase  in  sentence  length  for 
these  offenses.  This  amendment  edso 
increases  the  base  offense  level  in 
§  2A4. 1(a)(1)  for  criminally  negligent 
involuntary  manslaughter  offenses  from 
level  10  to  level  12.  The  two  level 
increase  represents  an  approximate  25 
percent  increase  in  the  sentence  length 
for  these  offenses. 

2.  Amendment:  Sections  2B1.1,  2E5.3, 
2J1.2.  and  2T4.1.  effective  January  25, 
2003  (see  USSC  Guidelines  Manual 
Supplement  to  the  2002  Supplement  to 
Appendix  C,  Amendment  647),  are 
repromulgated  with  the  following 
changes: 

Section  2Bl.l(a)  is  amended  to  read 
as  follows: 

"(a)  Base  Offense  Level: 

(1)  7,  if  (A)  the  defendant  was 
convicted  of  an  offense  referenced  to 
this  guideline;  and  (B)  that  offense  of 
conviction  has  a  statutory  maximum 
term  of  imprisonment  of  20  years  or 
more;  or 

(2)  6,  otherwise.". 

Section  2Bl.l(b)(12)  is  amended  by 
striking  "If  the  resulting"  and  all  that 
follows  through  "to  level  24.";  and  by 
inserting  after  subdivision  (B)  the 
following: 

"(C)  The  cumulative  adjustments  from 
application  of  both  subsections  (b)(2) 
and  {b)(12)(B)  shall  not  exceed  8  levels, 
except  as  provided  in  subdivision  (D). 

(D)  If  the  resulting  offense  level 
determined  under  subdivision  (A)  or  (B) 
is  less  than  level  24.  increase  to  level 
24.". 

Section  2Bl.l(b)  is  amended  by 
striking  the  following: 

"(13)  If  the  offense  involved  a 
violation  of  securities  law  and,  at  the 
time  of  the  offense,  the  defendant  was 
an  officer  or  a  director  of  a  publicly 
traded  company,  increase  by  4  levels."; 
and  inserting  the  following: 
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"(14)  If  the  offense  involved — 

(A)  A  violation  of  securities  law  and, 
at  the  time  of  the  offense,  the  defendant 
was  (i)  an  officer  or  a  director  of  a 
publicly  traded  company;  (ii)  a 
registered  broker  or  dealer,  or  a  person 
associated  with  a  broker  or  dealer;  or 
(iii)  an  investment  adviser,  or  a  person 
associated  with  an  investment  adviser; 
or 

(B)  A  violation  of  commodities  law 
and,  at  the  time  of  the  offense,  the 
defendant  was  (i)  an  officer  or  a  director 
of  a  futures  conunission  merchant  or  an 
introducing  broker;  (ii)  a  commodities 
trading  advisor;  or  (iii)  a  commodity 
pool  operator, 

increase  by  4  levels.". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  2  through  9  as 
Notes  3  through  10,  respectively;  by 
redesignating  Notes  11  through  16  as 
Notes  13  through  18,  respectively;  by 
inserting  after  Note  1  the  following: 

"2.  Application  of  Subsection  (a)(1). — 

(A)  'Referenced  to  This  Guideline'. — 
For  purposes  of  subsection  (a)(1),  an 
offense  is  'referenced  to  this  guideline' 
if  (i)  this  guideline  is  the  applicable 
Chapter  Two  guideline  determined 
under  the  provisions  of  §  lBl.2 
(Applicable  Guidelines)  for  the  offense 
of  conviction;  or  (ii)  in  the  case  of  a 
conviction  for  conspiracy,  solicitation, 
or  attempt  to  which  §  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy)  applies,  this 
guideline  is  the  appropriate  guideline 
for  the  offense  the  defendant  was 
convicted  of  conspiring,  soliciting,  or 
attempting  to  commit. 

(B)  Definition  of  'Statutory  Maximum 
Term  of  Imprisonment' — For  purposes 
of  this  guideline,  'statutory  maximum 
term  of  imprisonment'  means  the 
maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction, 
including  any  increase  in  that  maximum 
tenn  imder  a  statutory  enhancement 
provision. 

(C)  Base  Offense  Level  Determination 
for  Cases  Involving  Multiple  Counts. — 
In  a  case  involving  multiple  counts 
sentenced  under  this  guideline,  the 
applicable  base  offense  level  is 
determined  by  the  count  of  conviction 
that  provides  the  highest  statutory 
maximum  term  of  imprisonment."; 
and  by  striking  "10.  Application  of 
Subsection  fb)(12)(B). — "  and  inserting 
"11.  Application  of  Subsection 
(b)(12)(B).-". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4,  as  redesignated  by  this 
amendment,  in  subdivision  (B)(ii)(rV)  by 
striking  "or  more". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 


Note  13,  as  redesignated  by  this 
amendment,  by  striking  "(b)(13)"  each 
place  it  appears  and  inserting  "(b)(14)"; 
by  striking  subdivision  (A)  and  inserting 
the  following: 

"(A)  Definitions. — For  purposes  of 
this  subsection: 

'Commodities  law'  means  (i)  the 
Commodities  Exchange  Act  (7  U.S.C.  1 
et  seq.y,  and  (ii)  includes  the  rules, 
regulations,  and  orders  issued  by  the 
Commodities  Futures  Trading 
Commission. 

'Commodity  pool  operator'  has  the 
meaning  given  that  term  in  section  la(4) 
of  the  Commodities  Exchange  Act  (7 
U.S.C.  la(4)). 

'Commodity  trading  advisor'  has  the 
meaning  given  that  term  in  section  la{5) 
of  the  Commodities  Exchange  Act  (7 
U.S.C.  la(5)). 

'Futures  commission  merchant'  has 
the  meaning  given  that  term  in  section 
la(20)  of  the  Conufnodities  Exchange  Act 
(7  U.S.C.  la(20)). 

'Introducing  broker'  has  the  meaning 
given  that  term  in  section  la(23)  of  the 
Commodities  Exchange  Act  (7  U.S.C. 
la(23)). 

'Investment  adviser"  has  the  meaning 
given  that  term  in  section  202  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-2(a)(ll)). 

'Person  associated  with  a  broker  or 
dealer'  has  the  meaning  given  that  term 
in  section  3(a)(48)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a){18)). 

'Person  associated  with  an  investment 
adviser'  has  the  meaning  given  that  term 
in  section  202  of  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80b- 
2(a)(17)). 

'Registered  broker  or  dealer'  has  the 
meaning  given  that  term  in  section 
3(a)(48)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c(a)(48)). 

'Securities  law'  (i)  means  18  U.S.C. 
1348.  1350.  and  the  provisions  of  law 
referred  to  in  section  3(a)(47)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(47));  and  (ii)  includes  the 
rules,  regulations,  and  orders  issued  by 
the  Securities  and  Exchange 
Commission  pursuant  to  the  provisions 
of  law  referred  to  in  such  section."; 
and  in  subdivision  (B)  by  inserting  "or 
commodities  law"  after  "securities  law" 
each  place  it  appears. 

The  Commentary  to  §  2B1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  striking  the  last  sentence. 

The  Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "Note  2"  and 
inserting  "Note  3". 

The  Commentary  to  §  2C1.7  captioned 
'-'Application  Notes"  is  amended  in 


Note  3  by  striking  "Note  2"  and 
inserting  "Note  3". 

The  Conmientary  to  §  2J1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "In  General. — " 
before  "Because". 

The  Commentary  to  §  2J1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "Willful  Failure  to 
Pay  Court-Ordered  Child  Support. — " 
before  "For  offenses". 

The  Commentary  to  §  2J1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"3.  Violation  of  Judicial  Order 
Enjoining  Fraudulent  Behavior. — In  a 
case  involving  a  violation  of  a  judicial 
order  enjoining  fraudulent  behavior,  the 
most  analogous  guideline  is  §  2B1.1.  In 
such  a  case.  §  2Bl. 1(b)(7)(C)  (pertaining 
to  a  violation  of  a  prior,  specific  judicial 
order)  ordinarily  would  apply.". 

The  Commentary  to  §  2J1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  before  the  paragraph 
that  begins  "Substantial  interference" 
the  following: 

"Definitions. — For  piuposes  of  this 
gmdeline: 

'Records,  dociunents,  or  tangible 
objects'  includes  (A)  records, 
documents,  or  tangible  objects  that  are 
stored  on,  or  that  are,  magnetic,  optical, 
digital,  other  electronic,  or  other  storage 
mediums  or  devices;  and  (B)  wire  or 
electronic  communications.". 

The  Commentary  to  §  2J  1.2  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  inserting  "Upward  Departure 
Considerations. — "  before  "If  a 
weapon";  by  striking  "a  departiire"  and 
inserting  "an  upward  departure";  and 
by  inserting  at  the  end  the  following: 

"In  a  case  involving  an  act  of  extreme 
violence  (for  example,  retaliating  against 
a  government  witness  by  throwing  acid 
in  the  witness's  face),  an  upward 
departure  would  be  warranted.". 

Section  2J1.3(a)  is  amended  by 
striking  "12"  and  inserting  "14". 

Appendix  A,  effective  January  25, 
2003  [see  USSC  Guidelines  Manual 
Supplement  to  the  2002  Supplement  to 
Appendix  C,  Amendments  647  and  648; 
see  also  this  docuiment,  Amendment  5), 
is  repromulgated  without  change. 

Reason  for  Amendment:  With  this 
amendment  the  Commission  continues 
its  work  to  deter  and  punish  economic 
and  white  collar  crimes,  building  on  its 
Economic  Crime  Package  of  2001  and 
subsequent  formation  in  early  2002  of 
an  Ad  Hoc  Advisory  Group  on  the 
Organizational  Guidelines  for 
sentencing  corporations  and  other 
organizations.  This  2003  amendment 
also  implements  directives  in  sections 
805,  905,  and  1104  of  the  Sarbanes- 
Oxley  Act  of  2002,  Pub.  L.  107-204  (the 
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"Act"),  by  making  several  modifications 
to  §§  2B1.1  (Larceny,  Embezzlement, 
and  Other  Forms  of  Theft;  Offenses 
Involving  Stolen  Property;  Property 
Damage  or  Destruction;  Fraud  and 
Deceit;  Forgery;  Offenses  Involving 
Altered  or  Counterfeit  Instruments 
Other  than  Coimterfeit  Bearer 
Obligations  of  the  United  States),  2J1.2 
(Obstruction  of  Justice),  and  2E5.3 
(False  Statements  and  Concealment  of 
Facts  in  Relation  to  Documents 
Required  by  the  Employee  Retirement 
Income  Security  Act;  Failure  to 
Maintain  and  Falsification  of  Records 
Required  by  the  Labor  Management 
Reporting  and  Disclosure  Act; 
Destruction  and  Failure  to  Maintain 
Corporate  Audit  Records),  as  well  as 
conforming  changes  to  §§  2J1.1 
(Contempt),  2J1.3  (Perjiuy  or 
Subornation  of  Perjury;  Bribery  of 
Witness),  and  2T4.1  (Tax  Table).  The 
amendment  also  responds  to  increased 
statutory-  penalties  for  existing  crimes 
and  several  severely  punished  new 
crimes  created  by  the  Act. 

The  directives  in  the  Act  generally 
pertain  to  serious  fraud  and  related 
offenses  and  obstruction  of  justice 
offenses.  Congress  gave  the  Commission 
emergency  amendment  authority  to 
promulgate  amendments  addressing, 
among  other  things,  officers  and 
directors  of  publicly  traded  companies 
who  commit  fraud  and  related  offenses, 
fraud  offenses  that  endanger  the 
solvency  or  financial  security  of  a 
substantial  number  of  victims,  fraud 
offenses  that  involve  significantly 
greater  than  50  victims,  and  obstruction 
of  justice  offenses  that  involve  the 
destruction  of  evidence.  This 
amendment  expands  upon  the 
temporary  emergency  amendment 
effective  January  25,  2003,  and 
repromulgates  it  as  a  permanent 
amendment. 

First,  the  amendment  modifies  the 
base  offense  level  in  §  2B1.1  to 
implement  more  fully  the  directive 
contained  in  section  905(b)(2)  of  the  Act 
to  consider  whether  the  guidelines  "for 
violations  of  the  sections  amended  by 
this  Act  are  sufficient  to  deter  and 
punish  such  offenses,  and  specifically, 
are  adequate  in  view  of  the  statutory 
increases  in  penalties  contained  in  this 
Act."  Section  903  of  the  Act,  for 
example,  quadrupled  the  statutory 
maximum  penalties  for  wire  fraud  and 
mail  fi-aud  from  five  to  20  years' 
imprisonment,  while  section  902  made 
attempts  and  conspiracies  subject  to 
these  same  heightened  penalties. 
Specifically,  the  amendinent  provides  a 
new  higher  alternative  base  offense  level 
of  level  7  if  the  defendant  was  convicted 
of  an  offense  referenced  to  §  2B1.1  and 


the  offense  carries  a  statutory  maximum 
term  of  imprisonment  of  20  years  or 
more.  The  alternative  base  offense  levels 
are  intended  to  calibrate  better  the  base 
guideline  penalty  to  the  seriousness  of 
the  wide  variety  of  offenses  referenced 
to  that  guideline,  as  reflected  by 
statutory  maximum  penalties 
established  by  Congress. 

For  those  offenses  to  which  the  higher 
alternative  base  offense  wiU  apply 
(including  wire  fi-aud  and  mail  fraud), 
the  effect  of  the  amendment  is  to  limit 
the  availability  of  a  probation  only 
sentence  in  Zone  A  of  the  sentencing 
table  to  offenses  involving  loss  amoiuits 
of  $10,000  or  less,  assuming  a  two  level 
reduction  for  acceptance  of 
responsibility.  Prior  to  the  amendment, 
a  Zone  A  sentence  was  available  for  all 
offenses  sentenced  imder  §  2B1.1 
involving  loss  amounts  of  $30,000  or 
less.  Similarly,  for  those  offenses  for 
which  the  higher  alternative  base 
offense  level  will  apply,  the  effect  of  the 
amendment  is  to  require  an 
imprisonment  sentence  in  Zone  D  for 
offenses  involving  loss  amounts  of  more 
than  $70,000.  Prior  to  the  amendment, 
a  Zone  D  sentence  was  required  for  all 
offenses  sentenced  under  §  2B1.1 
involving  loss  amounts  of  more  than 
$120,000. 

Second,  the  amendment  expands  the 
loss  table  at  §  2Bl. 1(b)(1)  to  punish 
adequately  offenses  that  cause 
catastrophic  losses  of  magnitudes 
previously  unforeseen,  such  as  the 
serious  corporate  scandals  that  gave  rise 
to  several  portions  of  the  Act.  Prior  to 
the  emergency  amendment,  the  loss 
table  at  §  2B1. 1(b)(1)  provided 
sentencing  enhancements  in  two  level 
increments  up  to  a  maximum  of  26 
levels  for  offenses  in  which  the  loss 
exceeded  $100,000,000.  The 
amendment  adds  two  additional  loss 
amount  categories  to  the  table;  an 
increase  of  28  levels  for  offenses  in 
which  the  loss  exceeded  $200,000,000, 
and  an  increase  of  30  levels  for  offenses 
in  which  the  loss  exceeded 
$400,000,000.  These  additions  to  the 
loss  table  address  congressional  concern 
regarding  particularly  extensive  and 
serious  fraud  offenses  and  also  more 
fully  effectuate  increases  in  statutory 
maximum  penalties  provided  by  the 
Act.  The  amendment  also  modifies  the 
tax  table  in  §  2T4.1  in  a  similar  manner 
to  meiintain  the  longstanding 
proportional  relationship  between  the 
loss  table  in  §  2B  1.1  and  the  tax  table. 

The  amendment  also  adds  a  new 
factor  to  the  general,  enumerated  factors 
that  the  covul  may  consider  in 
determining  the  amount  of  loss  under 
§2Bl.l(b)(l).  Specifically,  the 
amendment  adds  the  reduction  in  the 


value  of  equity  seciirities  or  other 
corporate  assets  that  resulted  bom  the 
offense  to  the  list  of  general  factors  set 
forth  in  Application  Note  3(C)  of 
§  2B1.1.  This  factor  was  added  to 
provide  coiuls  additional  guidance  in 
determining  loss  in  certain  cases, 
particularly  in  complex  white  collar 
cases. 

Third,  the  amendment  addresses  the 
directive  contained  in  section  1104(b)(5) 
of  the  Act  to  "ensure  that  the  guideline 
offence  levels  and  enhancements  imder 
United  States  Sentencing  Guideline 
2B1.1  (as  in  effect  on  the  date  of 
enactment  of  this  Act)  are  sufficient  for 
a  fi-aud  offense  when  the  number  of 
victims  adversely  involved  is 
significantly  greater  than  50."  The 
amendment  implements  this  directive 
by  expanding  the  existing  enhancement 
at  §  2B1. 1(b)(2)  based  on  the  number  of 
victims  involved  in  the  offense.  Prior  to 
the  emergency  amendment,  subsection 
(b)(2)  provided  a  two  level  enhancement 
if  the  offense  involved  more  than  10,  but 
less  than  50,  victims  (or  was  committed 
through  mass-marketing),  and  a  four 
level  enhancement  if  the  offense 
involved  50  or  more  victims.  The 
amendment  provides  an  additional  two 
level  increase,  for  a  total  of  six  levels, 
if  the  offense  involved  250  or  more 
victims.  The  Commission  determined 
that  an  enhancement  of  this  magnitude 
appropriately  responds  to  the  pertinent 
directive  and  accounts  for  the  extensive 
nature  of,  and  the  large  scale 
victimization  caused  by,  such  offenses. 

Fourth,  the  amendment  addresses 
directives  contained  in  sections  805  and 
1104  of  the  Act  pertaining  to  securities 
and  accounting  fraud  offenses  and  fraud 
offenses  that  endanger  the  solvency  or 
financial  security  of  a  substantial 
number  of  victims.  Specifically,  section 
805(a)(4)  directs  the  Commission  to 
ensure  that  "a  specific  offense 
characteristic  enhancing  sentencing  is 
provided  imder  United  States 
Sentencing  Guideline  2B1.1  (as  in  effect 
on  the  date  of  enactment  of  this  Act)  for 
a  fraud  offense  that  endangers  the 
solvency  or  financial  seciuity  of  a 
substantial  nimiber  of  victims."  In 
addition,  section  1104(b)(1)  directs  the 
Commission  to  "ensure  that  the 
sentencing  guidelines  and  policy 
statements  reflect  the  serious  natiire  of 
securities,  pension,  and  accounting 
fraud  and  the  need  for  aggressive  and 
appropriate  law  enforcement  action  to 
prevent  such  offenses."  The  amendment 
implements  these  directives  by 
expanding  the  scope  of  the  existing 
enhancement  at  §2Bl.l(b)(12)(B). 

Prior  to  the  emergency  amendment, 
§  2Bl.l(b)(12)(B)  provided  a  four  level 
enhancement  and  a  miniTnnm  offense 
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level  of  level  24  if  the  offense 
substantially  jeopardized  the  safety  and 
soundness  of  a  financial  institution.  The 
amendment  expands  the  scope  of  this 
enhancement  by  providing  two 
additional  parts.  The  first  part  applies  to 
offenses  that  substantially  endanger  the 
solvency  or  financial  seciuity  of  an 
organization  that,  at  any  time  during  the 
offense,  was  a  publicly  traded  company 
or  had  1 ,000  or  more  employees.  The 
addition  of  this  part  reflects  the 
Commission's  determination  that  such 
an  offense  undermines  the  public's 
confidence  in  the  securities  and 
investment  market  much  in  the  same 
manner  as  an  offense  that  jeopardizes 
the  safety  and  soundness  of  a  financial 
institution  undermines  the  public's 
confidence  in  the  banking  system.  This 
part  also  reflects  the  likelihood  that  an 
offense  that  endangers  the  solvency  or 
financial  security  of  an  employer  of  this 
size  will  similarly  affect  a  substantial 
number  of  individual  victims,  without 
requiring  the  court  to  determine 
whether  the  solvency  or  financial 
security  of  each  individual  victim  was 
substantially  endangered. 

A  corresponding  application  note  for 
§2Bl.l(b)(12)(B)  sets  forth  a  non- 
exhaustive  list  of  factors  that  the  coxut 
shall  consider  in  determining  whether 
the  offense  endangered  the  solvency  or 
financial  security  of  a  publicly  traded 
company  or  an  organization  with  1 ,000 
or  more  employees.  The  list  of  factors 
that  the  court  shall  consider  when 
applying  the  new  enhancement  includes 
references  to  insolvency,  filing  for 
bankruptcy,  substantially  reducing  the 
value  of  the  company's  stock,  and 
substantially  reducing  the  company's 
workforce.  As-appropriate,  the  court 
may  consider  other  factors  not 
enumerated  in  the  application  note. 

The  amendment  also  modifies  the 
application  note  to  previously  existing 
§2Bl.l(b)(12)(B),  the  financial 
institutions  enhancement,  to  be 
consistent  structurally  with  the  new 
part  of  the  enhancement.  Prior  to  the 
emergency  amendment,  the  presence  of 
any  one  of  the  factors  eniunerated  in  the 
application  note  would  trigger  the 
financial  institutions  enhancement 
under  §  2Bl.l(b){12)(B).  Under  the 
amendment,  the  application  note  to  the 
financial  institutions  enhancement  sets 
forth  a  non-exhaustive  list  of  factors  that 
the  court  shall  consider  in  determining 
whether  the  offense  substantially 
jeopardized  the  safety  and  soundness  of 
a  financial  institution.  The  list  of  factors 
that  the  court  shall  consider  when 
applying  this  enhancement  includes 
references  to  insolvency,  substantially 
reducing  benefits  to  pensioners  and 
insiu-eds,  and  an  inability  to  refund 


fully  any  deposit,  payment,  or 
investment  on  demand. 

The  second  part  added  to 
§  2Bl.l(b)(12)(B)  by  the  amendment 
applies  to  offenses  that  substantially 
endangered  the  solvency  or  financial 
security  of  100  or  more  victims, 
regardless  of  whether  a  publicly  fraded 
company  or  other  organization  was 
affected  by  the  offense.  The  Commission 
concluded  that  the  specificity  of  the 
directive  in  section  805(a)(4)  required 
an  enhancement  focused  specifically  on 
conduct  that  endangers  the  financial 
security  of  individual  victims.  Thus,  use 
of  this  part  of  the  enhancement  will  be 
appropriate  in  cases  in  which  there  is 
sufficient  evidence  for  the  court  to 
determine  that  the  amount  of  loss 
suffered  by  individual  victims  of  the 
offense  substantially  endangered  the 
solvency  or  financial  security  of  those 
victims.  The  Commission  also 
determined  that  the  enhancement 
provided  in  §  2Bl.l(b)(12)(B)  shall 
apply  cumulatively  with  the 
enhancement  at  §  2Bl. 1(b)(2),  which  is 
based  solely  on  the  number  of  victims 
involved  in  the  offense,  to  reflect  the 
particularly  acute  harm  suffered  by 
victims  of  offenses  to  which  the  new 
parts  of  subsection  (b)(12)(B)  apply.  To 
account  for  the  overlapping  nature  of 
such  conduct  in  some  cases,  however, 
the  Commission  added  a  provision  at 
subsection  (b)(12)(C)  that  limits  the 
cumulative  impact  of  subsections  (b)(2) 
and  (b)(12)(B)  to  eight  levels,  except  for 
application  of  the  minimimi  offense 
level  of  level  24. 

Fifth,  the  amendment  addresses  the 
directive  contained  at  section  1104(a)(2) 
of  the  Act  to  "consider  the  promulgation 
of  new  sentencing  guidelines  or 
amendments  to  existing  sentencing 
guidelines  to  provide  an  enhancement 
for  officers  or  directors  of  publicly 
traded  corporations  who  commit  fraud 
and  related  offenses."  The  emergency 
amendment  implemented  this  directive 
by  providing  a  new,  foiu-  level 
enhancement  that  applies  if  the  offense 
involved  a  violation  of  securities  law 
and,  at  the  time  of  the  offense,  the 
defendant  was  an  officer  or  dfrector  of 
a  publicly  traded  company. 

The  amendment  expands  the  scope  of 
this  enhancement  to  cover  registered 
brokers  and  dealers,  associated  persons 
of  a  broker  or  dealer,  investment 
advisers,  and  associated  persons  of  an 
investment  adviser.  The  amendment 
also  expands  the  scope  of  this  ^ 

enhancement  to  apply  if  the  offense 
involves  a  violation  of  conmiodities  law 
and,  at  the  time  of  the  offense,  the 
defendant  was  an  officer  or  dfrector  of 
a  futures  commission  merchant  or 
introducing  broker,  a  commodities 


trading  advisor,  or  a  commodity  pool 
operator.  The  Commission  concluded 
that  a  four  level  enhancement 
appropriately  reflects  the  culpability  of 
offenders  who  occupy  such  positions 
and  who  are  subject  to  heightened 
fiduciary  duties  imposed  by  securities 
law  or  commodities  law  similar  to 
duties  imposed  on  officers  and  directors 
of  publicly  traded  corporations. 
Accordingly,  the  court  is  not  required  to 
determine  specifically  whether  the 
defendant  abused  a  position  of  trust  in 
order  for  the  enhancement  to  apply,  and 
a  corresponding  application  note 
provides  that,  in  cases  in  which  the 
new,  foiu-  level  enhancement  applies, 
the  existing  two  level  enhancement  for 
abuse  of  position  of  trust  at  §3B1.3 
(Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill)  shall  not  apply. 

The  corresponding  application  note 
also  expressly  provides  that  the 
enhancement  would  apply  regardless  of 
whether  the  defendant  was  convicted 
under  a  specific  securities  fraud  or 
commodities  fi-aud  statute  (e.g.,  18 
U.S.C.  1348,  a  new  offense  created  by 
the  Act  specifically  prohibiting 
securities  fraud)  or  under  a  general 
fraud  statute  (e.g..  18  U.S.C.  1341, 
prohibiting  mail  fraud),  provided  that 
the  offense  involved  a  violation  of 
"securities  law"  or  "commodities  law" 
as  defined  in  the  application  note. 

Sixth,  the  amendment  modifies 
§  2J1.2  to  address  the  directives 
pertaining  to  obstruction  of  justice    - 
offenses  contained  in  sections  805  and 
1104  of  the  Act.  Specifically,  section 
805(a)  of  the  Act  directs  the 
Commission  to  ensure  that  the  base 
offense  level  and  existing  enhancements 
in  §  2J1.2  are  sufficient  to  deter  and 
punish  obstruction  of  justice  offenses 
generally,  and  specifically  are  adequate 
in  cases  involving  the  destruction, 
alteration,  or  fabrication  of  a  large 
amoimt  of  evidence,  a  large  nimaber  of 
participants,  the  selection  of  evidence 
that  is  particularly  probative  or  essential 
to  the  investigation,  more  than  minimal 
planning,  or  abuse  of  a  special  skill  or 
a  position  of  trust.  Section  1104(b)  of 
the  Act  further  directs  the  Commission 
to  ensure  that  the  "guideline  offense 
levels  and  enhancements  for  an 
obstruction  of  justice  offense  are 
adequate  in  cases  where  dociunents  or 
other  physical  evidence  are  actually 
destroyed  or  fabricated." 

The  amendment  implements  these 
directives  by  making  two  modifications 
to  §  2J1.2.  First,  the  amendment 
increases  the  base  offense  level  in 
§  2J1.2  from  level  12  to  level  14.  Second, 
the  amendment  adds  a  new  two  level 
enhancement  to  §  2J1.2.  This 
enhancement  applies  if  the  offense  (1) 
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involved  the  destruction,  alteration,  or 
fabrication  of  a  substantial  number  of 
records,  documents  or  tangible  objects; 
(2)  involved  the  selection  of  any 
essential  or  especially  probative  record, 
document,  or  tangible  object  to  destroy 
or  alter;  or  (3)  was  otherwise  extensive 
in  scope,  planning,  or  preparation.  The 
amendment  also  adds  an  upward 
departmre  provision  for  offenses 
sentenced  under  §  2J1.2  that  involve 
extreme  acts  of  violence,  for  example, 
retaliating  against  a  government  witness 
by  throwing  acid  in  the  witness's  face. 
The  Commission  determined  that 
existing  adjustments  in  Chapter  Three 
for  aggravating  role,  §  3B1.1,  and  abuse 
of  position  of  trust  or  use  of  special 
skill,  §  3B1.3,  adequately  accoimt  for 
those  particular  factors  described  in 
section  805(a)  of  the  Act. 

Seventh,  the  amendment  also 
increases  the  base  offense  level  in  the 
perjury  guideline,  §  2J1.3,  from  level  12 
to  level  14  in  order  to  maintain  the 
longstanding  proportional  relationship 
between  the  offense  levels  provided  in 
the  guidelines  for  perjury  and 
obstruction  of  justice. 

Eighth,  the  amendment  addresses  new 
offenses  created  by  the  Act.  Section 
1520  of  title  18.  United  States  Code, 
relating  to  destruction  of  corporate  audit 
records,  is  referenced  to  §  2E5.3.  Section 
1520  provides  a  statutory  maximum 
penalty  often  years'  imprisonment  for 
knowing  and  willful  violations  of 
document  maintenance  requirements  as 
set  forth  in  that  section  or  in  rules  or 
regulations  to  be  promulgated  by  the 
Securities  and  Exchange  Commission 
pursuant  to  that  section.  The 
amendment  also  expands  the  existing 
cross  reference  in  §  2E5. 3(a)(2) 
specifically  to  cover  fraud  and 
obstruction  of  justice  offenses. 
Accordingly,  if  a  defendant  violated  18 
U.S.C.  1520  in  order  to  obstruct  justice, 
the  cross  reference  provision  in  §  2E5.3 
requires  the  court  to  apply  §  2J1.2 
instead  of  §  2E5.3.  Other  new  offenses 
are  listed  in  Appendix  A  (Statutory 
Index),  as  well  as  in  the  statutory 
provisions  of  the  relevant  guidelines. 

Finally,  the  amendment  amends  the 
contempt  guidehne,  §  2J1.1,  by  adding 
an  application  note  clarifying  that  (1) 
§  2B1.1  is  the  most  analogous  guideline 
in  a  case  involving  a  violation  of  a 
judicial  order  enjoining  firaudulent 
behavior;  and  (2)  the  enhancement  at 
§  2Bl. 1(b)(7)(C)  (pertaining  to  a 
violation  of  a  prior,  specific  judicial 
order)  ordinarily  would  apply  in  such  a 
case. 

3.  Amendment:  Section  2Bl.l(b)  is 
amended  by  inserting  after  subsection 
(b)(12)  the  following: 


"(13)(A)  (Apply  the  greatest)  If  the 
defendant  was  convicted  of  an  offense 
under: 

(i)  18  U.S.C.  1030.  and  the  offense 
involved  (I)  a  computer  system  used  to 
maintain  or  operate  a  critical 
infrastructure,  or  used  by  or  for  a 
government  entity  in  furtherance  of  the 
administration  of  justice,  national 
defense,  or  national  security;  or  (II)  an 
intent  to  obtain  personal  information, 
increase  by  2  levels. 

(ii)  18  U.S.C.  1030(a)(5)(A)(i),  increase 
by  4  levels. 

(iii)  18  U.S.C.  1030,  and  the  offense 
caused  a  substantial  disruption  of  a 
critical  infrastructure,  increase  by  6 
levels. 

(B)  If  subdivision  (A)(iii)  applies,  and 
the  offense  level  is  less  than  level  24. 
increase  to  level  24.". 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2701"  after  "2332b(a)(l)". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3(A)(v).  as  redesignated  by 
Amendment  2,  by  striking  subdivision 
(III)  and  inserting  the  following: 

"(III)  Offenses  Under  18  U.S.C. 
1030. — In  the  case  of  an  offense  under 
18  U.S.C.  1030,  actual  loss  includes  the 
following  pecuniary  harm,  regardless  of 
whether  such  pecuniary  harm  was 
reasonably  foreseeable:  Any  reasonable 
cost  to  any  victim,  including  the  cost  of 
responding  to  an  offense,  conducting  a 
damage  assessment,  and  restoring  the 
data,  program,  system,  or  information  to 
its  condition  prior  to  the  offense,  and 
any  revenue  lost,  cost  incurred,  or  other 
damages  incurred  because  of 
interruption  of  service.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  before  Note  13",  as  redesignated 
by  Amendment  2,  the  following: 

"12.  Application  of  Subsection 
(b)(13).- 

(A)  Definitions. — For  purposes  of 
subsection  (b)(13): 

'Critical  infrastructure'  means  systems 
and  assets  vital  to  national  defense, 
national  seciurity.  economic  security, 
public  health  or  safety,  or  any 
combination  of  those  matters.  A  critical 
infrastructure  may  be  publicly  or 
privately  owned.  Examples  of  critical 
infrastructures  include  gas  and  oil 
production,  storage,  and  delivery 
systems,  water  supply  systems, 
telecommunications  networks,  electrical 
power  delivery  systems,  financing  and 
banking  systems,  emergency  services 
(including  medical,  police,  fire,  and 
rescue  services),  transportation  systems 
and  services  (including  highways,  mass 
transit,  airlines,  and  airports),  and 


government  operations  that  provide 
essential  services  to  the  public. 

'Govenunent  entity'  has  the  meaning 
given  that  term  in  18  U.S.C.  1030(e)(9). 

'Personal  information'  means 
sensitive  or  private  information 
(including  such  information  in  the 
possession  of  a  third  party),  including 
(i)  medical  records;  (ii)  wills;  (iii) 
diaries;  (iv)  private  correspondence, 
including  e-mail;  (v)  financial  records; 
(vi)  photographs  of  a  sensitive  or  private 
nature;  or  (vii)  similar  information. 

(B)  Subsection  (b)(13)(iii).— If  the 
same  conduct  that  forms  the  basis  for  an 
enhancement  under  subsection 
(b)(13)(iii)  is  the  only  conduct  that 
forms  the  basis  for  an  enhancement 
under  subsection  (b)(12)(B),  do  not 
apply  the  enhancement  under 
subsection  (b)(12)(B).". 

The  Commentary  to  §  2B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  18.  as  redesignated  by  Amendment 
2.  by  adding  at  the  end  of  subdivision 
(A)(ii)  the  following: 

"An  upward  departiire  would  be 
warranted,  for  example,  in  an  18  U.S.C. 
1030  offense  involving  damage  to  a 
protected  computer,  if,  as  a  result  of  that 
offense,  death  resulted."; 
by  redesignating  subdivision  (B)  as 
subdivision  (C);  and  by  inserting  after 
subdivision  (A)  the  following: 

"(B)  Upward  Departure  for 
Debilitating  Impact  on  a  Critical 
Infrastructure. — An  upward  departure 
would  be  warranted  in  a  case  in  which 
subsection  (b)(13)(iii)  applies  and  the 
disruption  to  the  criticsil 
infrastructure(s)  is  so  substantial  as  to 
have  a  debilitating  impact  on  national 
security,  national  economic  seciuity. 
national  public  health  or  safety,  or  any 
combination  of  those  matters.". 

The  Commentary  to  §  2B  1.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following  paragraph: 

"Subsection  (b)(13l  implements  the 
directive  in  section  225(b)  of  Public  Law 
107-296.  The  minimum  offense  level  of 
level  24  provided  in  subsection 
(b)(13)(B)  for  an  offense  that  resulted  in 
a  substantial  disruption  of  a  critical 
infrastructure  reflects  the  serious  impact 
such  an  offense  could  have  on  national 
security,  national  economic  security, 
national  public  health  or  safety,  or  a 
combination  of  any  of  these  matters.". 

Section  2B2.3(b)(l)  is  amended  by 
striking  "or  "  after  "airport;"  and  by 
inserting  after  "residence"  the 
following: 

";  or  (F)  on  a  computer  system  used 
(i)  to  maintain  or  operate  a  critical 
infrastructure;  or  (ii)  by  or  for  a 
government  entity  in  furtherance  of  the 
administration  of  justice,  national 
defense,  or  national  security". 
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iThe  Coirunentary  to  §  2B2.3  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  after  "United  States 
Code."  the  following  paragraph: 

"  'Critical  infrastructure'  means 
systems  and  assets  vital  to  national 
defense,  national  security,  economic 
security,  public  health  or  safety,  or  any 
combination  of  those  matters.  A  critical 
infrastructiu-e  may  be  publicly  or 
privately  owned.  Examples  of  critical 
infrastructures  include  gas  and  oil 
production,  storage,  and  delivery 
systems,  water  supply  systems, 
telecommimications  networks,  electrical 
power  delivery  systems,  financing  and 
banking  systems,  emergency  services 
(including  medical,  police,  fire,  and 
rescue  services),  transportation  systems 
and  services  (including  highways,  mass 
transit,  airlines,  and  airports),  and 
govenmient  operations  that  provide 
essential  services  to  the  public"; 
and  by  inserting  after  "Instructions)." 
the  following  paragraph: 

'Government  entity'  has  the 
meaning  given  that  term  in  18  U.S.C. 
1030(e)(9).". 

Section  2B3. 2(b)(3)(B)  is  amended  to 
read  as  follows: 

i"(B)  If  (i)  the  offense  involved 
preparation  to  carry  out  a  threat  of  (I) 
death;  (II)  serious  bodily  injury;  (ID) 
kidnapping;  (IV)  product  tampering;  or 
(V)  damage  to  a  computer  system  used 
to  maintain  or  operate  a  critical 
infrastructure,  or  by  or  for  a  government 
entity  in  furtherance  of  the 
administration  of  justice,  national 
defense,  or  national  security;  or  (ii)  the 
participant(s)  otherwise  demonstrated 
the  ability  to  carry  out  a  threat  described 
in  any  of  subdivisions  (i)(I)  through 
(iKV),  increase  by  3  levels.". 

The  Commentary  to  §  2B3.2  captioned 
"Application  Notes"  is  ai^ended  by 
striking  Note  1  and  inserting  the 
following: 

"1.  Definitions. — For  purposes  of  this 
guideline: 

'Abducted,'  'bodily  injury,' 
'brandished.'  'dangerous  weapon,' 
'firearm,'  'otherwise  used,'  'permanent 
or  life- threatening  bodily  injury,' 
'physically  restrained,'  and  'serious 
bodily  injury'  have  the  meaning  given 
those  terms  in  Application  Note  1  of  the 
Commentary  to  §  iBl.l  (Application 
Instructions). 

'Critical  infrastructure'  means  systems 
and  assets  vital  to  national  defense, 
national  security,  economic  security, 
public  health  or  safety,  or  any 
combination  of  those  matters.  A  critical 
infrastructure  may  be  publicly  or 
privately  owned.  Examples  of  critical 
infrastructures  include  gas  and  oil 
production,  storage,  and  delivery 


systems,  water  supply  systems, 
telecommunications  networks,  electrical 
power  delivery  systems,  financing  and 
banking  systems,  emergency  services 
(including  medical,  police,  fire,  and 
rescue  services),  transportation  systems 
and  services  (including  highways,  mass 
transit,  airlines,  and  airports),  and 
government  operations  that  provide 
essential  services  to  the  public. 

'Government  entity'  has  the  meaning 
given  that  term  in  18  U.S.C. 
1030(e)(9).". 

The  Conunentary  to  §  2M3.2 
captioned  "Statutory  Provisions"  is 
amend,ed  by  inserting  "§  "  before 
"793(a)";  and  by  inserting  ",  1030(a)(1)" 
after  "(g)". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  2512  the 
following: 

"18  U.S.C.  2701  2B1.1". 

Reason  for  Amendment:  This 
amendment  addresses  the  serious  harm 
and  invasion  of  privacy  that  can  result 
from  offenses  involving  the  misuse  of, 
or  damage  to,  computers.  It  implements 
the  directive  in  section  225(b)  of  the 
Homeland  Security  Act  of  2002,  Pub.  L. 
107-296,  which  required  the 
Conunissidh  to  review,  and  if 
appropriate  amend,  the  guidelines  and 
policy  statements  applicable  to  persons 
convicted  of  offenses  under  18  U.S.C. 
1030  (fraud  and  related  activity  in 
connection  with  computers)  to  ensure 
that  the  guidelines  and  policy 
statements  reflect  the  serious  nature  and 
growing  incidence  of  such  offenses  and 
the  need  for  an  effective  deterrent  and 
appropriate  punishment.  The  directive 
further  requires  the  Commission  to 
consider  the  extent  to  which  eight 
specific  factors  were  or  were  not 
accoimted  for  by  the  gmdelines.  The 
amendment  responds  to  the  directive  by 
making  several  changes  to  §§  2B1 .1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Offenses  Involving 
Stolen  Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Coimterfeit  Instruments  Other  than 
Coimterfeit  Bearer  Obligations  of  the 
United  States).  2B2.3  (Trespass),  and 
2B3.2  (Extortion  by  Force  or  Threat  of 
Injury  or  Serious  Damage).  These 
changes  are  designed  to  supplement 
existing  guidelines  and  policy 
statements  and  thereby  ensure  that 
offenses  under  18  U.S.C.  1030  are 
adequately  addressed  and  punished. 

First,  the  amendment  adds  a  new 
specific  offense  characteristic  at 
§  2Bl.l(b)(13)  with  three  alternative 
enhancements  of  two,  four,  and  six 
levels.  The  first  enhancement  provides 
a  two  level  increase  for  convictions 


under  18  U.S.C.  1030  that  involve  either 
(1)  a  computer  system  used  to  maintain 
or  operate  a  critical  infrastructure  or 
used  in  furtherance  of  the 
administration  of  justice,  national 
defense,  or  national  security;  or  (2)  an 
intent  to  obtain  private  personal 
information.  The  second  enhancement 
provides  a  four  level  increase  for  a 
conviction  under  18  U.S.C. 
1030(a)(5)(A)(i),  which  requires  a 
heightened  showing  of  intent  to  cause 
damage.  The  third  enhancement 
provides  a  six  level  increase,  with  a 
minimimi  offense  level  of  level  24,  for 
a  conviction  under  18  U.S.C.  1030  that 
resulted  in  a  substantial  disruption  of  a 
critical  infrastructure.  The  graduated 
levels  ensure  incremental  punishment 
for  increasingly  serious  conduct,  and 
were  chosen  in  recognition  of  the  fact 
that  conduct  supporting  application  of  a 
more  serious  enhancement  frequently 
will  encompass  behavior  relevant  to  a 
lesser  enhancement  as  well. 
Accordingly,  the  most  serious 
applicable  enhancement  will  apply  in 
any  particular  case. 

The  minimum  offense  level  of  level 
24  applicable  to  the  third  such 
enhancement  was  chosen  to  maintain 
parity  with  the  minimum  offense  level 
that  applies  to  an  offense  that 
substantially  jeopardized  the  safety  and 
soimdness  of  a  fmancial  institution, 
substantially  endangered  the  solvency 
or  financial  security  of  a  publicly  traded 
company  or  an  organization  of  at  least 
1,000  employees,  or  substantially 
endangered  the  solvency  or  financial 
security  of  100  or  more  victims.  See 
§2Bl.l(b)(12){B).  Because  of  the 
potential  overlap  in  certain  cases,  the 
commentary  provides  that  the 
enhancement  at  §  2Bl.l(b)(12)(B)  will 
not  apply  in  a  case  in  which  the 
conduct  supporting  the  six  level  critical 
infrdstructure  enhancement  is  the  only 
conduct  that  forms  the  basis  for  the 
§  2Bl.l(b){12)(B)  enhancement. 

The  minimum  offense  level  of  level 
24  applicable  to  the  third  enhancement 
also  reflects  the  fact  that  some  offenders 
to  whom  the  enhancement  may  apply 
will  be  subject  to  a  statutory  maximiun 
penalty  of  five  years'  imprisonment,  i.e., 
those  convicted  of  an  offense  under  18 
U.S.C.  1030(a)(5)(A){ii).  To  ensure  that 
the  most  egregious  cases  involving 
critical  infrastructixre  are  adequately 
addressed,  the  amendment  also 
provides  an  encouraged  upward 
departure  for  cases  in  which  the 
disruption  of  the  critical  infrastructure 
has  a  debilitating  impact  on  national 
security,  national  economic  security, 
national  public  health  or  safety,  or  any 
combination  of  these  matters. 
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A  definition  of  critical  infrastiiictiire 
is  provided  in  the  commentary.  This 
definition  is  derived  in  part  firom  the 
definition  of  critical  infrastructure  in 
the  USA  PATRIOT  Act  (see  Pub.  L.  107- 
56,  section  1016;  42  U.S.C.  5195c(e))  but 
was  modified  to  ensure  that  the 
enhancement  will  apply  to  substantial 
disruptions  of  critical  infiBstructure  that 
are  regional,  rather  than  national,  in 
scope.  Examples  of  critical 
infrastructiu-es  are  provided. 

Second,  the  proposed  amendment 
modifies  the  rule  of  construction 
relating  to  the  calculation  of  loss  in 
protected  computer  cases.  This  change 
was  made  to  incorporate  more  fully  the 
statutory  definition  of  loss  at  18  U.S.C. 
1030(e)(ll),  added  as  part  of  the  USA 
PATRIOT  Act,  and  to  clarify  its 
application  to  all  18  U.S.C.  1030 
offenses  sentenced  under  §  2B1.1. 

Third,  the  proposed  amendment 
expands  the  upward  departure  note  in 
§  2B1.1.  That  note  provides  that  an 
upward  departure  may  be  warranted  if 
an  offense  caused  or  risked  substantial 
non-monetary  harm,  including  physical 
harm.  The  amendment  adds  a  provision 
that  expressly  states  that  an  upward 
departure  would  be  warranted  for  an 
offense  imder  18  U.S.C.  1030  involving 
damage  to  a  protected  computer  that 
results  in  death. 

Fourth,  the  amendment  modifies 
§2B2.3,  to  which  18  U.S.C.  1030(a)(3) 
(misdemeanor  trespass  on  a  government 
computer)  offenses  are  referenced,  and 
§  2B3.2,  to  which  18  U.S.C.  1030(a)(7) 
(extortionate  demand  to  damage 
protected  computer)  offenses  are 
referenced,  to  provide  enhancements 
relating  to  computer  systems  used  to 
maintain  or  operate  a  critical 
infi-astructure,  or  by  or  for  a  government 
entity  in  furtherance  of  the 
administration  of  justice,  national 
defense,  or  national  secxuity.  The 
amendment  expands  the  scope  of 
existing  enhancements  to  ensure  that 
trespasses  and  extortions  involving 
these  types  of  important  computer 
systems  are  addressed. 

Finally,  the  amendment  references 
offenses  imder  18  U.S.C.  2701  (unlawful 
access  to  stored  communications)  to 
§  2B1.1.  Prior  to  the  Act,  a  first  offense 
under  section  2701  was  classified  as  a 
misdemeanor  offense,  and  the 
guidelines  did  not  reference  the  statute 
in  Appendix  A  (Statutory  Index).  Given 
that  the  Act  increased  the  penalties 
available  for  18  U.S.C.  2701  offenses, 
the  amendment  references  the  statute  in 
Appendix  A.  Section  2701  offenses  are 
referenced  to  §  2B1.1  because  such 
offenses  involve  the  obtaining,  altering, 
or  denial  of  authorized  access  to  stored 
wire  or  electronic  communications. 


conduct  that  is  related  to  fraud,  theft, 
and  property  damage,  which  are 
covered  by  §2B  1.1. 

4.  Amendment:  The  Commentary  to 
§2B1.1  captioned  "Application  Notes", 
as  amended  by  Amendment  3,  is  further 
amended  in  subdivision  (A){ii)  of  Note 
18,  as  redesignated  by  Amendment  2,  by 
adding  at  the  end  the  following: 

"An  upward  departure  also  would  be 
warranted,  for  example,  in  a  case 
involving  animal  enterprise  terrorism 
under  18  U.S.C.  43,  if,  in  the  com-se  of 
the  offense,  serious  bodily  injury  or 
death  resulted,  or  substantial  scientific 
research  or  information  were 
destroyed.". 

Section  2Kl.3{a)  is  amended  by 
redesignating  subdivisions  (3)  and  (4)  as 
subdivisions  (4)  and  (5),  respectively; 
and  by  inserting  after  subdivision  (2)  the 
following: 

"(3)  18,  if  the  defendant  was 
convicted  under  18  U.S.C.  842(p)(2);". 

Section  2Kl. 3(b)(3)  is  amended  by 
inserting  "(A)  was  convicted  under  18 
U.S.C.  842(p)(2);  or  (B)"  after 
"defendant". 

Section  2K1. 3(c)(1)  is  amended  by 
inserting  "(A)  was  convicted  under  18 
U.S.C.  842(p)(2);  or  (B)"  after 
"defendant". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "(3)"  and  inserting 
"(4)". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in  the 
second  paragraph  of  Note  9  by  striking 
"(3)"  and  inserting  "(4)". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in 
Note  11  by  adding  at  the  end  the 
following  new  paragraph: 

"In  addition,  for  purposes  of 
subsection  (c)(1)(A),  "that  other  offense" 
means,  with  respect  to  an  offense  under 
18  U.S.C.  842(p)(2),  the  underlying 
Federal  crime  of  violence.". 

Section  2K1. 4(a)(1)(B)  is  amended  by 
striking  "or  a  ferry"  and  inserting  "a 
ferry,  a  public  transportation  system,  a 
state  or  government  facility,  an 
infrastructiu^  facility,  or  a  place  of 
public  use". 

Section  2Kl. 4(a)(2)  is  amended  to 
read  as  follows: 

"(2)  20,  if  the  offense  (A)  created  a 
substantial  risk  of  death  or  serious 
bodily  injury  to  any  person  other  than 
a  p'articipant  in  the  offense;  (B)  involved 
the  destruction  or  attempted  destruction 
of  a  structure  other  than  (i)  a  dwelling, 
or  (ii)  an  airport,  an  aircraft,  a  mass 
transportation  facility,  a  mass 
transportation  vehicle,  a  ferry,  a  public 
transportation  system,  a  state  or 
government  facility,  an  infrastructure 
facility,  or  a  place  of  public  use;  or  (C) 


endangered  (i)  a  dwelling,  (ii)  a 
structiu^  other  than  a  dwelling,  or  (iii) 
an  airport,  an  aircraft,  a  mass 
transportation  facility,  a  mass 
transportation  vehicle,  a  ferry,  a  public 
transportation  system,  a  state  or 
government  facility,  an  infrastructure 
facility,  ox*  a  place  of  public  use;  or". 

The  Commentary  to  §  2K1.4  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2332f '  after  "2332a". 

The  Commentary  to  §  2K1.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
following  new  paragraph: 

"'State  or  government  facility', 
'infrastructure  facility',  'place  of  public 
use',  and  'public  transportation  system' 
have  the  meaning  given  those  terms  in 
18  U.S.C.  2332f(e)(3),  (5),  (6),  and  (7). 
respectively.". 

Section  2M5.3  is  amended  in  the 
heading  by  adding  "or  For  a  Terrorist 
Purpose"  after  "Organizations". 

Section  2M5. 3(b)(1)  is  amended  in 
subdivision  (C)  by  striking  "or"  after 
"explosives;";  in  subdivision  (D)  by 
inserting  "the  intent,"  after  "with"  and 
by  inserting  a  comma  after 
"knowledge";  and  by  inserting  ";  or  (E) 
funds  or  other  material  support  or 
resources  with  the  intent,  knowledge,  or 
reason  to  believe  they  are  to  be  used  to 
commit  or  assist  in  the  conmiission  of 
a  violent  act"  after  "(A)  through  (C)". 

The  Commentary  to  §  2M5.3 
captioned  "Statutory  Provision"  is 
amended  by  striking  "Provision"  and 
inserting  "Provisions";  by  inserting  "§  " 
before  "2339B";  and  by  inserting  ", 
2339C(a)(l)(B),  (c)(2)(B)  (but  only  with 
respect  to  funds  known  or  intended  to 
have  been  provided  or  collected  in 
violation  of  18  U.S.C.  2339C(a)(l)(B))" 
after  "2339B". 

The  Commentary  to  §  2M5.3 
captioned  "Application  Notes"  is 
amended  in  Note  2(A)  by  inserting 
"funds  or  other"  after  "volume  of  the". 

Section  2M6.1(a)(2)  is  amended  by 
inserting  "and"  after  "(a)(3),";  and  by 
striking  ",  and  (a)(5)". 

Section  2M6. 1(a)(3)  is  amended  by 
inserting  "or"  after  the  semicolon. 

Section  2M6. 1(a)(4)  is  amended  by 
inserting  "(A)"  after  "if;  and  by 
inserting  "(B)  the  offense  (i)  involved  a 
threat  to  use  "a  nuclear  weapon,  nuclear 
material,  or  nuclear  byproduct  material, 
a  chemical  weapon,  a  biological  agent, 
toxin,  or  delivery  system,  or  a  weapon 
of  mass  destruction;  but  (ii)  did  not 
involve  any  conduct  evidencing  an 
intent  or  ability  to  carry  out  the  threat." 
after  "or". 

Section  2M6.1(a)  is  amended  by 
striking  subdivision  (5). 

Section  2M6. 1(b)(1)  is  amended  by 
striking  the  comma  after  "(a)(2)"  and 
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inserting  "or";  and  by  striking  ",  or 
(a!l(5)". 

Section  2M6. 1(b)(2)  is  amended  by 
inserting  "(A)"  after  "(a)(4)". 

Section  2M6.1(b)(3)  is  amended  by 
inserting  "or"  after  "(a)(3),";  and  by 
striking",  or  (a)(5)". 

The  Commentary  to  §  2M6.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "(only  with 
respect  to  weapons  of  mass  destruction 
as  defined  in  18  U.S.C.  2332a(c)(2)(B), 
(C),  and  (D)),"  after  "842(p)(2)";  and  by 
striking  ",  but  including  any  biological 
agent,  toxin,  or  vector". 

The  Conunentary  to  §  2M6.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  in  the  paragraph  that 
begins  "Select  biological  agent'"  by 
inserting  "(A)"  after  "identified";  by 
inserting  "and  maintained"  after 
"established";  and  by  striking  "511(d)  of 
the  Antiterrorism  and  Effective  Death 
Penalty  Act,  Pub.  L.  104-132.  See  42 
CFR  part  72."  and  inserting  "351A  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262a);  or  (B)  by  the  Secretary  of 
Agriculture  on  the  list  established  and 
maintained  pursuant  to  section  212  of 
the  Agricultural  Bioterrorism  Protection 
Act  of  2002  (7  U.S.C.  8401).". 

The  Commentary  to  §  2M6.1 
captioned  "Application  Notes"  is 
amended  in  Note  2  by  striking  "(a)(3)" 
each  place  it  appears  and  inserting 
■■(a)(4)(B)". 

Chapter  Two,  Part  Q,  is  amended  by 
striking  §  2Q1.4  in  its  entirety  and 
inserting  the  following  new  guideline: 

"§  2Q1.4.  Tampering  or  Attempted 
Tampering  with  a  Public  Water  System; 
Threatening  to  Tamper  with  a  Public 
Water  System 

(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  26; 

(2)  22,  if  the  offense  involved  (A)  a 
threat  to  tamper  with  a  public  water 
system;  and  (B)  any  conduct  evidencing 
an  intent  to  carry  out  the  threat;  or 

(3)  16,  if  the  offense  involved  a  threat 
to  tamper  with  a  public  water  system 
but  did  not  involve  any  conduct 
evidencing  an  intent  to  carry  out  the 
threat. 

(b)  Specific  Offense  Characteristics 

(1)  If  (A)  any  victim  sustained 
permanent  or  life-threatening  bodily 
injury,  increase  by  4  levels;  (B)  any 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels;  or  (C)  the  degree  of 
injury  is  between  that  specified  in 
subdivisions  (A)  and  (B),  increase  by  3 
levels. 

(2)  If  the  offense  resulted  in  (A)  a 
substantial  disruption  of  public, 
govermnental,  or  business  functions  or 
services;  or  (B)  a  substantial  expenditure 
of  funds  to  clean  up,  decontaminate,  or 


otherwise  respond  to  the  offense, 
increase  by  4  levels. 

(3)  If  the  offense  resulted  in  an 
ongoing,  continuous,  or  repetitive 
release  of  a  contaminant  into  a  public 
water  system  or  lasted  for  a  substantial 
period  of  time,  increase  by  2  levels. 

(c)  Cross  References 

(1)  If  the  offense  resulted  in  death, 
apply  §  2A1.1  (First  Degree  Murder)  if 
the  death  was  caused  intentionally  or 
knowingly,  or  §  2A1.2  (Second  Degree 
Murder)  in  any  other  case,  if  the 
resulting  offense  level  is  greater  than 
that  determined  above. 

(2)  If  the  offense  was  tantamoimt  to 
attempted  mmder,  apply  §  2A2.1 
(Assault  with  Intent  to  Commit  Muirder; 
Attempted  Murder)  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

(3)  If  the  offense  involved  extortion, 
apply  §  2B3.2  (Extortion  by  Force  or 
Threat  of  Injury  or  Serious  Damage)  if 
the  resulting  offense  level  is  greater  than 
that  determined  above. 

(d)  Special  Instruction 

(1)  If  the  defendant  is  convicted  of  a 
single  count  involving  (A)  the  death  or 
permanent,  life-threatening,  or  serious 
bodily  injury  of  more  than  one  victim; 
or  (B)  conduct  tantamoimt  to  the 
attempted  murder  of  more  than  one 
victim,  Chapter  Three,  Part  D  (Multiple 
Counts)  shall  be  applied  as  if  the 
defendant  had  been  convicted  of  a 
separate  count  for  each  such  victim. 

Commentary 

Statutory  Provision:  42  U.S.C.  300i-l. 
Application  Notes: 

1.  Definitions. — For  purposes  of  this 
guideline,  'permanent  or  life-threatening 
bodily  injury'  and  'serious  bodily  injury' 
have  the  meaning  given  those  terms  in 
Note  1  of  the  Commentary  to  §  iBl.l 
(Application  Instructions). 

2.  Application  of  Special 
Instruction. — Subsection  (d)  applies  in 
any  case  in  which  the  defendant  is 
convicted  of  a  single  count  involving 
(A)  the  death  or  permanent,  life- 
threatening,  or  serious  bodily  injury  of 
more  than  one  victim;  or  (B)  conduct 
tantamount  to  the  attempted  murder  of 
more  than  one  victim,  regardless  of 
whether  the  offense  level  is  determined 
imder  this  guideline  or  under  another 
guideline  in  Chapter  Two  (Offense 
Conduct)  by  use  of  a  cross  reference 
under  subsection  (c). 

3.  Departure  Provisions. — 

(A)  Downward  Departure  Provision. — 
The  base  offense  level  in  subsection 
(a)(1)  reflects  that  offenses  covered  by 
that  subsection  typically  pose  a  risk  of 
death  or  serious  bodily  injury  to  one  or 
more  victims,  or  cause,  or  are  intended 
to  cause,  bodily  injury.  In  the  unusual 


case  in  which  such  an  offense  did  not 
cause  a  risk  of  death  or  serious  bodily 
injury,  and  neither  caused  nor  was 
intended  to  cause  bodily  injury,  a 
downward  departure  may  be  warranted. 

(B)  Upward  Departure  Provisions. — If 
the  offense  caused  extreme 
psychological  injury,  or  caused 
substantial  property  damage  or 
monetary  loss,  an  upward  departure 
may  be  warranted. 

If  the  offense  was  calculated  to 
influence  or  affect  the  conduct  of 
government  by  intimidation  or  coercion, 
or  to  retaliate  against  government 
conduct,  an  upward  departure  would  be 
warranted.  See  Application  Note  4  of 
§3A1.4  (Terrorism).". 

Chapter  Two,  Part  Q,  is  amended  by 
striking  §  2Q1.5  in  its  entirety. 

Section  §  2Sl.l(b)(l)(B)(iii)  is 
amended  by  striking  "terrorism,". 

The  Comioentary  to  §  2S1.1  captioned 
"Statutory  Ptovisions"  is  amended  by 
inserting",  1960  (but  only  with  respect 
to  unlicensed  money  transmitting 
businesses  as  defined  in  18  U.S.C. 
1960(b)(1)(C))"  after  "1957". 

The  Commentary  to  §  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(but  only  with  respect  to 
unlicensed  money  transmitting 
businesses  as  defined  in  18  U.S.C. 
1960(b)(1)(A)  and  (B))"  after  "1960". 

The  Commentary  to  §  2X2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2339C(a)(l)(A)"  after 
"2339A". 

The  Commentary  to  §  2X2.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "or 
§  2339C(a)(l)(A)"  after  "2339A";  and  by 
inserting  ",  or  provided  or  collected 
funds  for,"  after  "supported". 

Section  2X3. 1(a)  is  amended  to  read 
as  follows: 

"(a)  Base  Offense  Level: 

(1)6  levels  lower  than  the  offense 
level  for  the  underlying  offense,  except 
as  provided  in  subdivisions  (2)  and  (3). 

(2)  The  base  offense  level  under  this 
guideline  shall  be  not  less  than  level  4. 

(3)(A)  The  base  offense  level  under 
this  guideline  shall  be  not  more  than 
level  30,  except  as  provided  in 
subdivision  (B). 

(B)  In  any  case  in  which  the  conduct 
is  limited  to  harboring  a  fugitive,  other 
than  a  case  described  in  subdivision  (C), 
the  base  offense  level  under  this 
guideline  shall  be  not  more  than  level 
20. 

(C)  The  limitation  in  subdivision  (B) 
shall  not  apply  in  any  case  in  which  (i) 
the  defendant  is  convicted  under  18 
U.S.C.  2339  or  2339A;  or  (ii)  the 
conduct  involved  harboring  a  person 
who  committed  any  offense  listed  in  18 
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U.S.C.  2339  or  2339A  or  who  committed 
any  offense  involving  or  intending  to 
promote  a  federal  crime  of  terrorism,  as 
defined  in  18  U.S.C.  2332b(g)(5).  In  such 
a  case,  the  base  offense  level  under  this 
guideline  shall  be  not  more  than  level 
30,  as  provided  in  subdivision  (A).". 

The  Commentary  to  §  2X3.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  2339C(c)(2)(A),  (c)(2)(B)  (but 
only  wifii  respect  to  funds  known  or 
intended  to  have  been  provided  or 
collected  in  violation  of  18  U.S.C.  2339C 
(a)(1)(A))"  after  "2339A". 

,  The  Commentary  to  §  2X3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  ",  or  in  the  case  of 
a  violation  of  18  U.S.C.  2339C{c){2)(A), 
'underiying  offense'  means  the  violation 
of  18  U.S.C.  2339B  with  respect  to 
which  the  material  support  or  resources 
were  concealed  or  disguised"  after  "that 
offense)". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1960  by  inserting  "2S1.1,"  before 
"2S1.3"; 

by  inserting  after  the  line  referenced  to 
18  U.S.C.  2332d  the  following  new  line: 

"18  U.S.C.  2332f        2K1.4,  2M6.1"; 
by  inserting  after  the  line  referenced  to 
18  U.S.C.  2339B  the  following  new 
lines: 

"18  U.S.C.  2339C(a)(l)(A)        2X2.1 
18  U.S.C.  2339C(a)(l)(B)         2M5.3 
18  U.S.C.  2339C(c)(2){A)         2X3.1 
18  U.S.C.  2339C(c)(2)(B)         2M5.3, 
2X3.1"; 

and  in  the  line  referenced  to  42  U.S.C. 
300i-l  by  striking  ",  2Q1.5". 

Reason  for  Amendment:  This 
amendment  is  a  three  part  amendment 
that  (1)  further  responds  to  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001,  Pub. 
L.  107-56;  (2)  responds  to  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002,  ' 
Pub.  L.  107-188;  and  (3)  responds  to  the 
Terrorist  Bombings  Preparedness  and 
Response  Act  of  2002,  Pub.  L.  107-197. 

First,  this  amendment  makes  changes 
to  the  money  laundering  and 
transactions  structuring  guidelines  to 
complete  work  begun  in  2002  to  address 
the  provisions  of  the  USA  PATRIOT 
Act.  The  amendment  eliminates  the  six 
level  enhancement  for  terrorism  in 
§2Sl.l  (Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity)  because  such 
conduct  is  adequately  accoiuited  for  by 
the  terrorism  adjustment  at  §  3A1.4 
(Terrorism).  The  terrorism  adjustment  at 
§  3A1.4  applies  if  the  offense  is  a  felony 


that  involved,  or  was  intended  to 
promote,  a  federal  crime  of  terrorism  as 
defined  in  18  U.S.C.  2332b(g)(5). 
Therefore,  if  the  defendant  knew  or 
believed  that  any  of  the  laundered  funds 
were  the  proceeds  of,  or  were  intended 
to  promote,  an  offense  involving 
terrorism,  as  defined  in  §  3A1.4,  that 
adjustment  will  apply.  This  amendment 
also  provides  for  the  treatment  of  certain 
offenses  imder  18  U.S.C.  1960.  The 
amendment  changes  Appendix  A 
(Statutory  Index)  to  refer  violations  of 
18  U.S.C.  1960  to  both  §§  2S1.1  and 
2 Si. 3  (Structuring  Transactions  to 
Evade  Reporting  Requirements;  Failure 
to  Report  Case  or  Monetary 
Transactions;  Failure  to  File  Ciurenoy 
and  Monetary  Instrument  Report; 
Knowingly  Filing  False  Reports;  Bulk 
Cash  Smuggling;  Establishing  or 
Maintaining  Prohibited  Accounts). 
Referring  violations  of  18  U.S.C. 
1960(b)(1)(C)  to  §2S1.1  is  appropriate 
because  the  essence  of  this  offense  is 
money  laundering,  rather  than 
structuring  transactions  to  evade 
reporting  requirements. 

The  amendment  also  raises  the 
maximum  offense  level  in  §  2X3.1 
(Accessory  After  the  Fact)  from  level  20 
to  level  30  for  offenses  in  which  the 
conduct  involves  harboring  or 
concealing  a  fugitive  involved  in  a 
terrorism  offense.  The  Commission 
determined  that  the  heightened 
maximum  offense  level  of  level  30  is 
appropriate  for  offenses  involving  the 
harboring  of  terrorists  because  of  the 
relative  seriousness  of  those  offenses. 
Specifically,  the  heightened  maximum 
offense  level  applies  in  any  case  in 
which  the  defendant  is  convicted  imder 
18  U.S.C.  2339  or  2339A  or  in  which  the 
conduct  involved  harboring  a  person 
who  committed  any  offense  listed  under 
those  statutes,  or  who  committed  any 
offense  involving  or  intending  to 
promote  a  federal  crime  of  terrorism  as 
defined  in  18  U.S.C.  2332b(g)(5). 

Second,  the  amendment  responds  to 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002.  The  amendment 
refers  certain  new  offenses  involving 
biological  agents  and  toxins  to  the 
guideline  covering  nuclear,  biological, 
and  chemical  weapons  and  materials, 
§  2M6.1  (Unlawful  Production, 
Development,  Acquisition,  Stockpiling, 
Alteration,  Use,  Transfer,  or  Possession 
of  Nuclear  Material,  Weapons,  or 
Facilities,  Biological  Agents,  Toxins,  or 
Delivery  Systems,  Chemical  Weapons, 
or  Other  Weapons  of  Mass  Destruction; 
Attempt  or  Conspiracy). 

The  amendment  also  responds  to 
amendments  made  to  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300i-l(a))  made  by 


section  403  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002.  Section 
1432(a)  of  the  Safe  Drinking  Water  Act 
prohibits  any  person  from  tampering 
with  a  public  water  system.  The 
statutory  maximum  penalty  was 
increased  from  five  years'  imprisonment 
to  20  years'  imprisonment.  Section 
1432(b)  of  the  Act  prohibits  anyone 
ft-om  attempting  or  threatening  to 
tamper  with  a  public  water  systenj.  The 
statutory  maximum  penalty  was 
increased  from  three  years' 
imprisonment  to  ten  years' 
imprisonment. 

"The  amendment  consolidates 
§§  2Q1.5  (Threatened  Tampering  with 
Public  Water  System)  and  2Q1.4 
(Tampering  or  Attempted  Tampering 
with  Public  Water  System).  This 
consolidation  reflects  the  similar 
manner  in  which  threats  to  carry  out  a 
nuclear,  biological,  or  chemical 
weapons  offense  are  treated  under 
§  2M6.1.  Three  alternative  base  offense 
levels  are  provided  for  the  substantive 
offense  and  for  a  threat  to  carry  out  the 
substantive  offense,  either  accompanied 
or  unaccompanied  by  other  conduct 
evidencing  an  intent  to  carry  out  the 
threat. 

The  amendment  also  increases  the 
base  offense  level  for  offenses  involving 
tampering  and  threatened  tampering 
with  a  public  water  system.  The 
amendment  increases  the  base  offense 
level  for  tampering  with  a  public  water 
system  from  level  18  to  level  26.  The  six 
level  enhancement  for  the  risk  of  death 
or  serious  bodily  injury  (in  the 
predecessor  guideline)  is  incorporated 
into  the  base  offense  level,  as  are  two 
levels  for  bodily  injury  (similar  to  the 
treatment  of  this  aggravated  conduct  in 
the  consumer  product  tampering 
guideline).  A  graduated  enhancement 
for  serious  or  life-threatening  bodily 
injury,  modeled  after  the  nuclear, 
biological,  and  chemical  guideline  and 
the  consumer  product  tampering 
guideline,  is  added.  Likewise,  the  base 
offense  level  for  threatening  to  tamper 
with  a  public  water  system,  without 
conduct  evidencing  an  intent  to  carry 
out  the  threat,  is  increased  from  level  10 
to  level  16.  A  base  offense  level  of  level 
22  is  provided  if  there  is  conduct 
evidencing  an  intent  to  carry  out  the 
threat.  For  point  of  comparison,  the 
existing  base  offense  levels  for 
threatening  communications  under 
§  2A6.1  (Threatening  or  Harassing 
Communications)  is  level  12,  and  for 
threatened  use  of  nuclear,  biological, 
and  chemical  weapons  under  §  2M6.1  is 
level  20.  These  substantial  increases  in 
the  base  offense  levels  for  threatened 
tampering  of  a  public  water  system  are 
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provided  to  ensure  proportionality  with 
similar  offenses  and  to  respond  to  the 
increased  statutory  maximums  penalties 
made  by  section  403  of  the  Public 
Health  Seciirity  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002. 
Additionally,  the  enhancement  in 
subsection  (b)(2)  regarding  the 
disruption  of  the  public  water  system 
has  been  expanded  slighUy  to  make  it 
consistent  with  similar  enhancements  in 
other  related  guidelines,  such  as  the 
nuclear,  biological,  and  chemical 
guideline,  §2M6.1. 

This  amendment  adds  an  invited 
upward  departure  provision  in  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Offenses  Involving 
Stolen  Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States),  to  accoimt  for 
aggravating  conduct  that  may  occur  in 
connection  with  an  animal  enterprise 
offense  under  18  U.S.C.  43.  While 
reference  only  to  that  guideline 
generally  continues  to  be  appropriate  for 
violations  under  18  U.S.C.  43,  that 
guideline  fails  to  account  for  aggravated 
situations  in  which  serious  bodily 
injury  or  death  results.  Although  the 
property  damage  guideline  contains  an 
enhancement  for  the  risk  of  serious 
bodily  injury  or  death,  there  is  no 
enhancement  or  cross  reference  in  that 
gmdeline  that  would  provide  a  higher 
offense  level  if  actud  serious  bodily 
injury  or  death  resulted.  Given  the 
highly  unusual  occturence  of  death  or 
serious  bodily  injury  in  property 
damage  cases  generally  and  the 
infrequency  of  these  specific  offenses, 
the  amendment  adds  an  invited  upward 
departure  provision  in  the  commentary- 
of  §  2B1.1  if  death  or  serious  bodily 
injury  occurs  in  an  offense  under  18 
U.S.C.  43,  or  if  substantial  or  significant 
scientific  information  or  research  is  lost 
as  part  of  such  an  offense. 

Third,  the  amendment  amends 
Appendix  A  (and  the  Statutory 
Provisions  of  the  pertinent  Chapter  Two 
guidelines)  to  add  three  new  offenses 
created  by  the  Terrorist  Bombings 
Convention  Implementation  Act  of 
2002,  and  provides  conforming 
amendments  within  a  number  of 
Chapter  Two  guidelines  to  incorporate 
more  fully  the  new  offenses  into  the 
offense  guidelines.  Section  102  of  the 
Act  created  a  new  offense  at  18  U.S.C. 
2332f,  which  provides  in  subsection  (a) 
that  "whoever  unlawfully  delivers, 
places,  discharges,  or  detonates  an 
explosive  or  other  lethal  device  in,  into, 
or  against  a  place  of  public  use,  a  state 
or  government  facility,  a  public 


transportation  system,  or  an 
infi-astructure  facility  (1)  with  the  intent 
to  cause  death  or  serious  bodily  injury, 
or  (2)  with  the  intent  to  cause  extensive 
destruction  of  such  a  place,  faciUty,  or 
system,  where  such  destruction  results 
in  or  is  likely  to  residt  in  major 
economic  loss"  and  in  subsection  (b) 
that  "whoever  attempts  or  conspires  to 
commit  [such]  an  offense"  shall  be 
punished  as  provided  under  18  U.S.C. 
2332a(a).  Section  2332a  offenses 
ciirrenUy  are  referenced  to  §§  2K1.4 
(Arson;  Property  Damage  by  Use  of 
Explosives)  and  2M6.1.  The  amendment 
refers  this  new  offense  to  those 
guidelines  as  well.  In  addition,  the 
amendment  amends  the  alternative  base 
offense  levels  in  §  2Kl. 4(a)(1)  so  that  the 
base  offense  level  of  level  24  applies  to 
targets  of  18  U.S.C.  2332f  offenses, 
namely,  state  or  government  facilities, 
infrastructm"e  facilities,  public 
transportation  systems  and  "places  of 
public  use". 

Section  202  of  the  Act  created  a  new 
offense  at  18  U.S.C.  2339C.  The 
amendment  refers  the  new  offense  at  18 
U.S.C.  2339C(1)(A)  to  §2X2.1  ((Aiding 
and  Abetting).  The  new  offense* involves 
providing  or  collecting  funds  knowing 
or  intending  that  the  fiinds  would  be 
used  to  carry  out  any  of  a  number  of 
specified  offenses.  Accordingly,  the 
amendment  treats  these  offenses  in  the 
same  marmer  as  18  U.S.C.  2339A 
offenses,  which  aid  and  abet  a  predicate 
offense  listed  in  the  statute.  An 
amendment  is  also  made  in  §  2X2.1  to 
provide  a  definition  for  the  "underlying 
offense"  that  is  aided  and  abetted. 

The  amendment  also  refers  the  new 
offense  at  18  U.S.C.  2339C(a)(l)(B)  to 
§  2M5.3  (Providing  Material  Support  or 
Resources  to  Designated  Foreign 
Terrorist  Organizations).  Reference  to 
§  2M5.3  is  appropriate  because  this 
offense  involves  generally  providing  or 
collecting  funds  knowing  or  intending 
that  the  funds  would  be  used  to  carry 
out  an  act  which  by  its  nature  is  a 
terrorist  act  (because  it  is  meant  to 
intimidate  a  civilian  population  or  to 
compel  a  government  or  international 
organization  to  do  something  or  to 
refrain  from  doing  something). 
Therefore,  the  essence  of  the  offense  is 
the  provision  of  material  support  to 
terrorists,  which  appropriately  is 
referenced  to  §  2M5.3.  The  amendment 
expands  §  2M5.3  to  include  not  only 
designated  foreign  terrorist 
organizations  but  other  terrorists  as 
well. 

Additionally,  18  U.S.C.  2339C(c)(2) 
makes  it  unlawful  in  the  United  States, 
or  outside  the  United  States  by  a 
national  of  the  United  States  or  an  entity 
organized  imder  the  laws  of  the  United 


States,  to  knowingly  conceal  or  disguise 
the  nature,  location,  source,  ownership, 
or  control  of  any  material  support, 
resources,  or  funds  knowing  or 
intending  that  they  were  (1)  provided  in 
violation  of  18  U.S.C.  2339B,  or  (2) 
provided  or  collected  in  violation  of  18 
U.S.C.  2339C(a)(l)  or  (2).  The  maximum 
term  of  imprisonment  for  a  violation  of 
subsection  18  U.S.C.  2339C(c)  is  10 
years.  The  amendment  references 
offenses  under  18  U.S.C.  2339C{c)(2)(A) 
to  §  2X3.1  (Accessory  After  the  Fact), 
because  the  essence  of  such  an  offense 
is  the  concealment  of  resoiut:es  that 
were  known  or  intended  to  have  been 
provided  in  violation  of  another 
substantive  offense,  namely,  18  U.S.C. 
2339B.  An  amendment  is  made  in 
§  2X3.1  to  provide  a  definition  of  the 
"underlying  offense"  to  which  the 
defendant  is  an  accessory. 

The  amendment  references  offenses 
under  18  U.S.C.  2339C(c)(2)(B)  to 
§§  2M5.3  and  2X3.1.  To  the  extent  the 
offense  involved  knowingly  concealing 
or  disgmsing  the  nature,  location, 
source,  owmership,  or  control  of  any 
funds  knowing  or  intending  that  they 
were  provided  or  collected  in  violation 
of  18  U.S.C.  2339C{a)(l)(A),  the  offense 
shoidd  be  sentenced  under  §  2X3.1.  This 
is  because  the  concealment  occurs  with 
respect  to  funds  the  defendant  knows 
are  to  be  used,  in  full  or  in  part,  in  order 
to  carry  out  an  act  which  constitutes  any 
number  of  specified  offenses.  To  the 
extent  the  offense  involved  knowingly 
concealing  or  disguising  the  nature, 
location,  soiut:e,  ownership,  or  control 
of  any  funds  knowing  or  intending  that 
they  were  provided  or  collected  in 
violation  of  18  U.S.C.  2339C(a)(l)(B), 
the  offense  should  be  sentenced  imder 
§  2M5.3.  This  is  because  the 
concealment  occurs  with  respect  to 
material  support  the  defendant  knows  is 
to  be  used,  in  full  or  in  part,  in  order 
to  carry  out  an  act  which  by  its  nature 
is  a  terrorist  act  (because  it  is  meant  to 
intimidate  a  civilian  population  or  to 
compel  a  govenmient  or  international 
organization  to  do  something  or  to 
refrain  fivm  doing  something).  A 
conforming  amendment  is  added  to  the 
Statutory  Provisions  of  §§  2M5.3  and 
2X3.1. 

Finally,  an  amendment  is  made  to ' 
§2K1.3  (Unlawful  Receipt,  Possession, 
or  Transportation  of  Explosive 
Materials;  Prohibited  Transaction 
Involving  Explosive  Materials)  to  add  an 
additional  base  offense  level  of  level  18 
for  certain  offenses  committed  under  18 
U.S.C.  842(p)(2)  involving  explosives, 
destructive  devices,  or  weapons  of  mass 
destruction.  The  statute  is  referenced  in 
Appendix  A  to  §§  2K1.3  and  2M6.1.  The 
applicable  offense  levels  at  §  2M6.1  are 
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levels  42  and  28.  The  applicable  base 
offense  level  at  §  2K1.3  is  level  12.  The 
base  offense  level  of  level  12  appears  to 
be  disproportionately  low  compared 
with  other  20  year  offenses  and 
compared  with  the  treatment  of  18 
U.S.C.  842(p)(2)  offenses  under  §  2M6.1. 
This  is  especially  true  in  light  of  the 
definition  of  destructive  device,  defined 
at  18  U.S.C.  921(a)(4)  to  include  any 
explosive,  incendiary,  or  poison  gas  (1) 
bomb;  (2)  grenade;  (3)  rocket  having  a 
propellant  charge  of  more  than  four 
oimces;  (4)  missile  having  an  explosive 
or  incendiary  charge  of  more  than  one- 
quarter  ounce;  (5)  mine;  or  (6)  device 
similar  to  any  of  the  devices  described 
in  the  preceding  clauses. 

The  amendment  makes  the 
enhancement  at  §  2K1. 3(b)(3)  and  the 
cross  reference  at  §  2Kl. 3(c)(1) 
applicable  to  18  U.S.C.  842{p)(2) 
offenses.  In  cases  in  which  the 
defendant  used  or  possessed  any 
explosive  material  in  connection  with 
another  felony  offense  or  possessed  or 
transferred  any  explosive  material  with 
knowledge,  intent,  or  reason  to  believe 
that  it  would  be  used  or  possessed  in 
connection  with  another  felony  offense, 
subsection  (b)(3)  provides  a  foiu'  level 
enhancement  and  a  minimum  offense 
level  of  level  18.  Alternatively,  the  cross 
reference  at  subsection  (c)(1)  references 
such  cases  either  to  §  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy  (Not  Covered 
by  a  Specific  Guideline)),  or  to  the  most 
analogous  homicide  guideline  if  death 
resulted,  if  the  resulting  offense  level  is 
greater.  Application  of  both  subsection 
(b)(3)  and  subsection  (c)(1)  to  18  U.S.C. 
842(p)(2)  offenses  is  appropriate 
because  of  the  defendant's  knowledge 
and/or  intent  that  the  defendant's 
teaching  would  be  used  to  carry  out 
another  felony. 

5.  Amendment:  Part  C  of  Chapter  Two 
and  §§3D1.2  and  5E1.2,  effective 
January  25,  2003  [see  USSC  Guidelines 
Manual  Supplement  to  the  2002 
Supplement  to  Appendix  C, 
Amendment  648),  are  repromulgated 
without  change.  Appendix  A,  effective 
January  25,  2003  {see  USSC  Guidelines 
Manual  Supplement  to  the  2002 
Supplement  to  Appendix  C. 
Amendments  647  and  648;  see  also  this 
docimient,  Amendment  2),  is 
repromulgated  without  change. 

Reason  for  Amendment:  The 
Commission  promulgated  an  emergency 
amendment  addressing  the  directive 
firom  Congress  contained  in  the 
Bipartisan  Campaign  Reform  Act  of 

2002.  Pub.  L.  107-155,  (the  "BCRA"), 
with  an  effective  date  of  January  25, 

2003.  (See  Amendment  648.)  This 
amendment  repromulgates  without 


change  the  emergency  amendment  as  a 
permanent  amendment. 

This  amendment  implements  the 
directive  from  Congress  contained  in  the 
BCRA  to  the  effect  that  the  Commission 
"promulgate  a  guideline,  or  amend  an 
existing  guideline  *  *   *,  for  penalties 
for  violations  of  the  Federal  Election 
Campaign  Act  of  1971  [the  "FECA"]  and 
related  election  laws  *  *  *."  The  BCRA 
significantly  increased  statutory 
penalties  for  campaign  finance  crimes, 
formerly  misdemeanors  under  the 
FECA.  The  new  statutory  maximum 
term  of  imprisormient  for  even  the  least 
serious  of  these  offenses  is  now  two 
years,  and  for  more  serious  offenses,  the 
maximum  term  of  imprisonment  is  five 
years. 

To  pimish  these  offenses  effectively, 
the  Commission  chose  to  create  a  new 
guideline  at  §  2C1.8  (Making.  Receiving, 
or  Failing  to  Report  a  Contribution. 
Donation,  or  Expenditure  in  Violation  of 
the  Federal  Election  Campaign  Act; 
Fraudulently  Misrepresenting  Campaign 
Authority;  Soliciting  or  Receiving  a 
Donation  in  Connection  with  an 
Election  While  on  Certain  Federal 
Property).  The  Commission  opted 
against  simply  amending  an  existing 
guideline  because  it  determined  after 
review  that  the  characteristics  of 
election  violation  cases  did  not  bear 
sufficient  similarity  to  cases  sentenced 
under  any  existing  guideline.  The 
offenses  that  will  be  sentenced  under 
§2C1.8  include:  violations  of  the 
statutory  prohibitions  against  "soft 
money"  (2  U.S.C.  441i);  restrictions  on 
"hard  money"  contributions  (2  U.S.C. 
441a);  contributions  by  foreign  nationals 
(2  U.S.C.  441e);  restrictions  on 
"electioneering  communications"  (as 
defined  in  2  U.S.C.  434(f)(3)(C));  certain 
fraudulent  misrepresentations  (2  U.S.C. 
441h);  and  "conduit  contributions"  (2 
U.S.C.  441f). 

The  new  guideline  has  a  base  offense 
level  of  level  8,  which  reflects  the  fact 
that  these  offenses,  while  they  are 
somewhat  similar  to  fraud  offenses 
(sentenced  under  §  2B1.1  (Larceny. 
Embezzlement,  and  Other  Forms  of 
Theft;  Offenses  Involving  Stolen 
Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Coimterfeit  Instnmients  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  at  a  base  offense  level  of 
level  6).  nevertheless  are  more  serious 
due  to  the  additional  harm,  or  the 
potential  harm,  of  corrupting  the 
elective  process. 

The  new  guideline  provides  five 
specific  offense  characteristics  to  ensure 
appropriate  penalty  enhancements  for 
aggravating  conduct  that  may  occur 


during  the  commission  of  certain 
campaign  finance  offenses.  First,  the 
new  guideline  provides  a  specific 
offense  characteristic,  at  §  2Cl. 8(b)(1), 
that  uses  the  fraud  loss  table  in  §  2B1.1 
incrementally  to  increase  the  offense 
level  in  proportion  to  the  monetary 
amounts  involved  in  the  illegal 
transactions.  This  both  assures 
proportionality  with  penalties  for  fi^ud 
offenses  and  responds  to  Congress' 
directive  to  provide  an  enhancement  for 
"a  large  aggregate  amount  of  illegal 
contributions." 

Second,  the  new  guideline  provides 
alternative  enhancements,  at 
§  2Cl.8(b)(2),  if  the  offense  involved  a 
foreign  national  (two  levels)  or  a  foreign 
government  (four  levels).  These 
enhancements  respond  to  another 
specific  directive  in  the  BCRA  and 
reflect  the  seriousness  of  attempts  by 
foreign  entities  to  tamper  with  the 
United  States'  election  processes. 

Third,  the  new  guideline  provides 
alternative  enhancements  of  two  levels 
each,  at  §  2C1. 8(b)(3),  when  the  offense 
involves  either  "governmental  funds," 
defined  broadly  to  include  federal,  state, 
or  local  funds,  or  an  intent  to  derive  "a 
specific,  identifiable  non-monetary 
Federal  benefit"  [e.g.,  a  presidential 
pardon).  Each  of  these  enhancements 
responds  to  specific  directives  of  the 
BCRA. 

Fourth,  the  new  guideline  provides  a 
two  level  enhancement,  at  subsection 
fb)(4),  when  the  offender  engages  in  "30 
or  more  illegal  transactions."  After  a 
review  of  all  campaign  finance  cases  in 
the  Commission's  datafile,  the 
Commission  chose  30  transactions  as 
the  number  best  illustrative  of  a  "large 
number"  in  that  context.  This 
enhancement  also  responds  to  a  specific 
directive  in  the  BCRA  to  the  effect  that 
the  Commission  provide  enhanced 
sentencing  for  cases  involving  "a  large 
number  of  illegal  transactions." 

Fifth,  the  new  guideline  provides  a 
four  level  enhancement,  at  §  2Cl. 8(b)(5), 
if  the  offense  involves  the  use  of 
"intimidation,  threat  of  pecuniary  or 
other  harm,  or  coercion."  This 
enhancement  responds  to  information, 
received  from  the  Federal  Election 
Commission  and  the  Public  Integrity 
Section  of  the  Department  of  Justice, 
which  characterizes  offenses  of  this  type 
as  some  of  the  most  aggravated  offenses 
committed  under  the  FECA. 

The  new  guideline  also  provides  a 
cross  reference,  at  subsection  (c),  which 
directs  the  sentencing  court  to  apply 
either  §  2C1.1  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
or  §  2C1.2  (Offering.  Giving.  Soliciting, 
or  Receiving  a  Gratuity),  as  appropriate, 
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if  the  offense  involved  a  bribe  or  a_ 
gratuity  and  the  resulting  offense  level    . 
would  be  greater  than  that  determined 
under§2Cl.8. 

Section  3D1.2  (Groups  of  Closely 
Related  Counts)  has  been  amended, 
consistent  with  the  principles 
underlying  the  rules  for  grouping 
multiple  counts  of  conviction,  to 
include  §  2C1.8  offenses  among  those  in 
which  the  offense  level  is  determined 
lai^gely  on  the  basis  of  the  total  amount 
of  harm  or  loss  or  some  other  measure 
of  aggregate  harm.  (See  §  3Dl.2(d)). 

Finally,  §  5E1.2  (Fines  for  Individual 
Defendants)  has  been  amended 
specifically  to  reflect  fine  provisions 
unique  to  the  FECA.  This  part  of  the 
amendment  also  provides  that  the 
defendant's  participation  in  a 
conciliation  agreement  with  the  Federal 
Election  Commission  may  be  an 
appropriate  factor  for  use  in 
determining  the  specific  fine  within  the 
applicable  fine  guideline  range  unless 
the  defendant  began  negotiations  with 
the  Federal  Election  Commission  only 
after  the  defendant  became  aware  that 
the  defendant  was  the  subject  of  a 
criminal  investigation. 

6.  Amendment:  Section  2Dl.l(c)  is 
amended  in  Note  (B)  of  the  "*  Notes  to 
Drug  Quantity  Table"  by  adding  at  the 
end  the  following  new  paragraph: 

"The  term  'Oxycodone  (actual)'  refers 
to  the  weight  of  the  controlled 
substance,  itself,  contained  in^the  pill, 
capsule,  or  mixtiu^.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  striking  "or"  after 
"amphetamine,";  and  by  inserting  ".  or 
oxycodone"  after  "methamphetamine". 

"The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10,  in  the  Drug  Equivalency 
Tables,  in  the  subdivision  captioned 
"Schedule  I  or  II  Opiates*"  by  striking 
"1  gm  of  Oxycodone  =  500  gm  of 
marihuana"  and  inserting  "1  gm  of 
Oxycodone  (actual)  =  6700  gm  of 
marihuana". 

Reason  for  Amendment:  This 
amendment  responds  to  proportionality 
issues  in  the  sentencing  of  oxycodone 
trafficking  offenses.  Oxycodone  is  an 
opium  alkaloid  found  in  certain 
prescription  pain  relievers  such  as 
Percocet  and  OxyContin.  This 
prescription  drug  generally  is  sold  in 
piU  form  and.  prior  to  this  amendment, 
the  sentencing  guidelines  established 
penalties  for  oxycodone  trafficking 
based  on  the  entire  weight  of  the  pill. 
The  proportionality  issues  arise  (1) 
because  of  the  formulations  of  the 
different  medicines;  and  (2)  because 
different  amounts  of  oxycodone  are 
found  in  pills  of  identical  weight. 


As  an  example  df  the  first  issue,  the 
drug  Percocet  contains,  in  addition  to 
oxycodone,  the  non-prescription  pain 
reliever  acetaminophen.  The  weight  of 
the  oxycodone  component  accounts  for 
a  very  small  proportion  of  the  total 
weight  of  the  pill.  In  contrast,  the 
weight  of  the  oxycodone  accoimts  for  a 
substantially  greater  proportion  of  the 
weight  of  an  OxyContin  pill.  To 
illustrate  this  difference,  a  Percocet  pill 
containing  five  milligrams  (mg)  of 
oxycodone  weighs  approximately  550 
mg  with  oxycodone  accounting  for  0.9 
percent  of  the  total  weight  of  the  pill.  By 
comparison,  the  weight  of  an  OxyContin 
pill  containing  10  mg  of  oxycodone  is 
approximately  135  mg  with  oxycodone 
accounting  for  7.4  percent  of  the  total 
weight.  Consequently,  prior  to  this 
amendment,  trafficking  364  Percocet 
pills  or  1.481  OxyContin  pills  resulted 
in  the  same  five  year  sentence  of 
imprisonment.  Additionally,  the  total 
amount  of  the  narcotic  oxycodone 
involved  in  this  example  is  vastly 
different  depending  on  the  drug.  The 
364  Percocets  produce  1.8  grams  of 
actual  oxycodone  while  the  1,481 
OxyContin  pills  produce  14.8  grams  of 
oxycodone. 

"The  second  issue  results  irom 
differences  in  the  formulation  of 
OxyContin.  Three  different  amounts  of 
oxycodone  (10.  20,  and  40  mg)  are 
contained  in  pills  of  identical  weight 
(135  mg).  As  a  result,  prior  to  this 
amendment,  an  individual  trafficking  in 
a  particular  nxunber  of  OxyContin  pills 
would  receive  the  same  sentence 
regardless  of  the  amount  of  oxycodone 
contained  in  the  pills. 

To  remedy  these  proportionality 
issues,  the  amendment  changes  the  Drug 
Equivalency  Tables  in  §  2D  1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy)  to 
provide  sentences  for  oxycodone 
offenses  using  the  weight  of  the  actual 
oxycodone  instead  of  calculating  the 
weight  of  the  entire  pill.  The 
amendment  equates  1  gram  of  actual 
oxycodone  to  6,700  grams  of  marihuana. 
This  equivalency  keeps  penalties  for 
offenses  involving  10  mg  OxyContin 
pills  identical  to  levels  that  existed  prior 
to  the  amendment,  substantially 
increases  penalties  for  all  other  doses  of 
OxyContin,  and  decreases  somewhat  the 
peneJties  for  offenses  involving 
Percocet. 

7.  Amendment:  Section 
2Ll.2(b)(l)(A)(vii)  is  amended  by 
striking  "committed  for  profit". 

The  Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 


Note  1  by  striking  subdivision  (A)(iv) 
and  inserting  the  following: 

"(iv)  Subsection  (b)(1)  does  not  apply 
to  a  conviction  for  an  offense  committed 
before  the  defendant  was  eighteen  years 
of  age  unless  such  conviction  is 
classified  as  an  adult  conviction  under 
the  laws  of  the  jurisdiction  in  which  the 
defendant  was  convicted.". 

The  Commentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  subdivision  (B)  and 
inserting  the  following: 

"(B)  Definitions. — For  purposes  of 
subsection  (b)(1): 

(i)  'Alien  smuggling  offense'  has  the 
meaning  given  that  term  in  section 
101(a)(43)(N)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  - 
1101(a)(43)(N)). 

(ii)  'Child  pornography  offense'  means 
(I)  an  offense  described  in  18  U.S.C. 
2251.  2251A.  2252.  2252A,  or  2260;  or 
(n)  an  offense  under  state  or  local  law 
consisting  of  conduct  that  would  have 
ileen  an  offense  imder  any  such  section 
if  the  offense  had  occurred  within  the 
special  maritime  and  territorial 
jurisdiction  of  the  United  States. 

(iii)  'Crime  of  violence'  means  any  of 
the  following:  murder,  manslaughter, 
kidnapping,  aggravated  assault,  forcible 
sex  offenses,  statutory  rape,  sexual 
abuse  of  a  minor,  robbery,  arson, 
extortion,  extortionate  extension  of 
credit,  burglary  of  a  dwelling,  or  any 
offense  under  federal,  state,  or  local  law 
that  has  as  an  element  the  use, 
attempted  use,  or  threatened  use  of 
physical  force  against  the  person  of 
another. 

(iv)  'Drug  trafficking  offense'  means 
an  offense  under  federal,  state,  or  local 
law  that  prohibits  the  manufacture, 
import,  export,  distribution,  or 
dispensing  of  a  controlled  substance  (or 
a  counterfeit  substance)  or  the 
possession  of  a  controlled  substance  (or 
a  counterfeit  substance)  with  intent  to 
manufacture,  import,  export,  distribute, 
or  dispense. 

(v)  'Firearms  offense'  means  any  of 
the  following: 

(I)  An  offense  under  federal,  state,  or 
local  law  that  prohibits  the  importation, 
distribution,  transportation,  or 
trafficking  of  a  firearm  described  in  18 
U.S.C.  921.  or  of  an  explosive  material 
as  defined  in  18  U.S.C.  841(c). 

(n)  An  offense  imder  Federal,  state,  or 
local  law  that  prohibits  the  possession 
of  a  firearm  described  in  26  U.S.C! 
5845(a),  or  of  an  explosive  material  as 
defined  in  18  U.S.C.  841(c). 

(ID)  A  violation  of  18  U.S.C.  844(h). 

(IV)  A  violation  of  18  U.S.C.  924(c). 

(V)  A  violation  of  18  U.S.C.  929(a). 

(VI)  An  offense  imder  state  or  local 
law  consisting  of  conduct  that  would 
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have  been  an  offense  under  subdivision 
(III),  (IV),  or  (V)  if  the  offense  had 
occurred  within  the  special  maritime 
and  territorial  jurisdiction  of  the  United 
States. 

(vi)  'Human  trafficking  offense'  means 
(1)  any  offense  described  in  18  U.S.C. 
1581, 1582,  1583,  1584,  1585.  1588, 
1589,  1590,  or  1591;  or  (11)  an  offense 
under  state  or  local  law  consisting  of 
conduct  that  would  have  been  an 
offense  under  any  such  section  if  the 
offense  had  occurred  within  the  special 
maritime  and  territorial  jurisdiction  of 
the  United  States. 

(vii)  'Sentence  of  imprisonment'  has 
the  meaning  given  that  term  in 
Application  Note  2  and  subsection  (b)  of 
§4A1.2  (Definitions  and  Instructions  for 
Computing  Criminal  History),  without 
regard  to  the  date  of  the  conviction.  The 
length  of  the  sentence  of  imprisonment 
includes  any  term  of  imprisonment 
given  upon  revocation  of  probation, 
parole,  or  supervised  release. 

(viii)  'Terrorism  offense"  means  any 
offense  involving,  or  intending  to 
promote,  a  'Federal  crime  of  terrorism', 
as  that  term  is  defined  in  18  U.S.C. 
2332b(g)(5).". 

Section  2L1.2  captioned  "Application 
Notes"  is  amended  by  striking  Note  2 
and  inserting  the  following: 

"2.  Definition  of 'Felony'. — For 
purposes  of  subsection  (bj{l)(A),  (B), 
and  (D),  'felony'  means  any  federal, 
state,  or  local  offense  punishable  by 
imprisonment  for  a  term  exceeding  one 
year.". 

Section  2L1.2  captioned  "Application 
Notes"  is  amended  by  striking  Notes  4 
and  5;  by  redesignating  Note  3  as  Note 
4;  and  by  inserting  after  Note  2  the 
following: 

"3.  Application  of  Subsection 
(b)(1)(C).- 

(A)  Definitions. — For  purposes  of 
subsection  (b)(1)(C),  'aggravated  felony' 
has  the  meaning  given  that  term  in  8 
U.S.C.  1101(a)(43),  without  regard  to  the 
date  of  conviction  for  the  aggravated 
felony. 

(B)  In  General. — The  offense  level 
shall  be  increased  under  subsection 
(b)(1)(C)  for  any  aggravated  felony  (as 
defined  in  subdivision  (A)),  with  respect 
to  which  the  offense  level  is  not 
increased  'onder  subsections  (b)(1)(A)  or 
(B).". 

Section  2L1.2  captioned  "Application 
Notes"  is  amended  in  Note  4,  as 
redesighated  by  this  amendment,  by 
striking  subdivision  (B)  and  inserting 
the  following: 

"(B)  'Three  or  more  convictions'    . 
means  at  least  three  convictions  for 
offenses  that  are  not  considered  'related 
cases',  as  that  term  is  defined  in 
Application  Note  3  of  §  4A1.2 


(Definitions  and  Instructions  for 
Computing  Criminal  History).". 

Reason  for  Amendment:  In  2001  the 
Commission  comprehensively  revised 
§  2L1.2  (Unlawfully  Entering  or 
Remaining  in  the  United  States)  to 
provide  more  graduated  enhancements 
at  subsection  (b)(1)  for  illegal  re-entrants 
previously  deported  after  criminal 
convictions.  In  response  to  application 
issues  raised  by  a  number  of  judges, 
probation  officers,  defense  attorneys, 
and  prosecutors,  particularly  along  the 
southwest  border  between  the  United 
States  and  Mexico,  this  amendihent 
builds  upon  the  2001  amendment  by 
clarifying  the  meaning  of  some  of  the 
terms  used  in  §  2Ll. 2(b)(1). 

First,  the  amendment  adds 
conmientary  to  define  the  following 
offenses:  "alien  smuggling",  "child 
pornography",  and  "human  trafficking." 
Prior  to  the  amendment,  these  offenses 
received  a  16  level  increase  but  were  not 
defined.  The  lack  of  definitions  led  to 
litigation  regarding  the  meaning  and 
scope  of  some  of  these  terms.  The 
Commission  has  determined  that  these 
offenses  warrant  application  of  the  16 
level  enhancement  even  though  some  of 
these  offenses,  as  defined  by  the 
amendment,  may  not  meet  the  statutory 
definition  of  an  aggravated  felony  in  8 
U.S.C.  1101(a)(43). 

The  amendment  provides  a  definition 
of  "alien  smuggling  offense"  in  a 
maiuier  consistent  with  the  "aggravated 
felony"  definition  in  8  U.S.C. 
1101(a)(43)(N).  This  statutory  definition 
excludes  "a  first  offense  for  which  the 
alien  has  affirmatively  shown  that  the 
alien  committed  the  offense  for  the 
purpose  of  assisting,  abetting,  or  aiding 
only  the  alien's  spouse,  child,  or  parent 
(and  no  other  person)".  This  definition 
generally  is  consistent  with  the 
guideline's  previous  terminology  of 
"alien  smuggling  offense  committed  for 
profit,"  and  results  in  a  16  level  increase 
only  for  the  most  serious  of  such 
offenses.  The  new  definition  also 
responds  to  concerns  about  whether  an 
alien  smuggling  offense  includes  the 
offenses  of  harboring  or  transporting 
aliens.  By  explicitly  incorporating  the 
statutory  definition  of  alien  smuggling 
within  the  guideline  definition,  the 
amendment,  in  effect,  adopts  the  Fifth 
Circuit's  interpretation  of  "alien 
smuggling".  See  United  States  v.  Solis- 
Campozano,  312  F.3d  164  (5th  Cir. 
2002)  (holding  that  "alien  smuggling 
offense"  was  not  limited  to  the  "offense 
of  alien  smuggling"  but  includes 
transporting  aliens  brought  into  the 
country  as  well). 

Second,  the  amendment  adds 
commentary  that  clarifies  the  meaning 
of  the  term  "crime  of  violence"  by 


providing  that  the  term  "means  any  of 
the  following:  Murder,  manslaughter, 
kidnapping,  aggravated  assault,  forcible 
sex  offenses,  statutory  rape,  sexual 
abuse  of  a  minor,  robbery,  arson, 
extortion,  extortionate  extension  of 
credit,  burglary  of  a  dwelling,  or  any 
offense  under  federal,  state,  or  local  law 
that  has  as  an  element  the  use, 
attempted  use,  or  threatened  use  of 
physical  force  against  the  person  of 
another."  The  previous  definition  often 
led  to  confusion  over  whether  the 
specified  offenses  listed  in  that 
definition,  particularly  sexual  abuse  of  a 
minor  and  residential  burglary,  also  had 
to  include  as  an  element  of  the  offense 
"the  use,  attempted  use,  or  threatened 
use  of  physical  force  against  the  person 
of  another."  The  amended  definition 
makes  clear  that  the  enumerated 
offenses  are  always  classified  as  "crimes 
of  violence,"  regardless  of  whether  the 
prior  offense  expressly  has  as  an 
element  the  use.  attempted  use.  or 
threatened  use  of  physical  force  against 
the  person  of  another. 

Third,  the  amendment  adds 
commentary  at  Application  Note 
l(B)(vii)  explaining  that  the  term 
"sentence  of  imprisonment"  has  the 
meaning  given  that  term  in  Application 
Note  2  and  subsection  (b)  of  §  4A1.2 
(Definitions  and  Instructions  for 
Computing  Criminal  History),  without 
regard  to  the  date  of  the  conviction.  The 
length  of  the  sentence  of  imprisonment 
includes  any  term  of  imprisorunent 
given  upon  revocation  of  probation, 
parole,  or  supervised  release.  The 
Commission's  approach  in  clarifying 
this  definition  is  consistent  with  the 
case  law  interpreting  the  term  and  the 
use  of  the  term  in  Chapter  Four  of  the 
guidelines.  See,  e.g.,  United  States  v. 
Moreno-Cisneros,  319  F.3d  456  (9th  Cir. 
2003)  (holding  that  the  length  of  the 
sentence  of  imprisonment  includes  any 
term  of  imprisonment  given  upon 
revocation  of  probation,  parole,  or 
supervised  release);  United  States  v. 
Compian-Torres,  320  F.3d  514  (5th  Cir. 
2003)  (same).  Compare  United  States  v. 
Hidalgo-Macias,  300  F.3d  281  (2d  Cir. 
2002)  (holding  that  the  imposition  of  a 
sentence  of  imprisonment  following 
revocation  of  probation  is  a 
modification  of  the  original  sentence 
and  must  be  considered  part  of  the 
sentence  imposed  for  the  original 
offense),  with  United  States  v. 
Rodriguez- Aneola,  313  F.3d  1064  (8th 
Cir.  2002)  (holding  that  the  term 
"sentence  imposed"  when  applied  to  an 
indeterminate  sentence  is  the  maximum 
term  that  a  defendant  may  serve). 

Fourth,  the  amendment  adds 
commentary  providing  that  the 
enhancements  in  subsection  (b)(1)  do 
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not  apply  to  a  conviction  for  an  offense 
committed  before  the  defendant  was 
eighteen  years  of  age,  unless  such 
conviction  is  classified  as  an  adult 
conviction  under  the  laws  of  the 
jurisdiction  in  which  the  defendant  was 
convicted.  This  provision  is  consistent 
with  the  approach  in  Chapter  Four  of 
the  guidelines. 

The  amendment  also  makes  other 
minor  technical  and  clarifying  changes. 

8.  Amendment:  Chapter  Three,  Part  B, 
is  amended  by  adding  at  the  end  the 
following  new  guideline: 

"S  3B1.5.  Use  of  Body  Armor  in  Drug 
Trafficking  Crimes  and  Crimes  of 
Violence 

llf- 

(1)  The  defendant  was  convicted  of  a 
drug  trafficking  crime  or  a  crime  of 
violence;  and 

(2)  (Apply  the  greater) — 

(A)  The  offense  involved  the  use  of 
body  armor,  increase  by  2  levels;  or 

(B)  The  defendant  used  body  armor 
during  the  commission  of  the  offense,  in 
preparation  for  the  offense,  or  in  an 
attempt  to  avoid  apprehension  for  the 
offense,  increase  by  4  levels. 

Conmientary 

Application  Notes: 

'  1 .  Definitions. — ^For  purposes  of  this 
guideline: 

'Body  armor'  means  any  product  sold 
or  offered  for  sale,  in  interstate  or 
foreign  commerce,  as  personal 
protective  body  covering  intended  to 
protect  against  gunfire,  regardless  of 
whether  the  product  is  to  be  worn  alone 
or  is  sold  as  a  complement  to  another 
pioduct  or  garment.  See  18  U.S.C. 
921(a)(35). 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  18  U.S.C.  16. 

'Drug  trafficking  crime'  has  the 
meaning  given  that  term  in  18  U.S.C. 
924(c)(2). 

'Offense'  has  the  meaning  given  that 
term  in  Application  Note  1  of  the 
Commentary  to  §  IBI.I  (Application 
Instructions). 

'Use'  means  (A)  active  employment  in 
a  maimer  to  protect  the  person  from 
gunfire;  or  (B)  use  as  a  means  of 
bartering.  'Use'  does  not  mean  mere 
possession  [e.g.,  'use'  does  not  mean 
that  the  body  armor  was  found  in  the 
trunk  of  the  car  but  not  used  actively  as 
ptotection).  'Used'  means  put  into  'use' 
as  defined  in  this  paragraph. 

2.  Application  of  Subdivision 
(2)(B).— Consistent  with  §  lBl.3 
(Relevant  Conduct),  the  term 
'defendant',  for  purposes  of  subdivision 
(2){B),  limits  the  accountability  of  the 
defendant  to  the  defendant's  own 
conduct  and  conduct  that  the  defendant 


aided  or  abetted,  coimseled, 
commanded,  induced,  procured,  or 
willfully  caused. 

Background:  This  guideline 
implements  the  directive  in  the  James 
Guelff  and  Chris  McCurley  Body  Armor 
Act  of  2002  (section  11009(d)  of  the  21st 
Century  Department  of  Justice 
Appropriations  Authorization  Act,  Pub. 
L.  107-273).". 

Reason  for  Amendment:  This 
amendment  responds  to  the  directive  in 
section  11009  of  the  21st  Century 
Department  of  Justice  Appropriations 
Authorization  Act  (the  "Act"),  Pub.  L. 
107-273.  The  directive  requires  the 
Sentencing  Commission  to  review  and 
amend  the  guidelines,  as  appropriate,  to 
provide  an  appropriate  sentencing 
enhancement  for  any  crime  of  violence 
(as  defined  in  18  U.S.C.  16)  or  drug 
trafficking  crime  (as  defined  in  18 
U.S.C.  924(c))  (including  a  crime  of 
violence  or  drug  trafficking  crime  that 
provides  for  an  enhanced  punishment  if 
committed  by  the  use  of  a  deadly  or 
dangerous  weapon  or  device)  in  which 
the  defendant  used  body  armor.  The  Act 
included  a  sense  of  Congress  that  any 
such  enhancement  shoiUd  be  at  lea^t 
two  levels. 

In  response  to  the  directive,  the 
amendment  creates  a  new  Chapter 
Three  adjustment  at  §  3B1.5  (Use  of 
Body  Armor  in  Drug  Trafficking  Crimes 
and  Crimes  of  Violence).  The  new 
adjustment  provides  for  the  greater  of  a 
two  level  adjustment  if  the  defendant 
was  convicted  of  a  crime  of  violence  or 
a  drug  trafficking  crime  and  the  offense 
involved  the  use  of  body  armor,  or  a 
four  level  adjustment  if  the  defendant 
used  body  armor  in  preparation  for, 
diuing  the  commission  of,  or  in  an 
attempt  to  avoid  apprehension  for,  the 
offense. 

An  application  note -defines  "drug 
trafficking  crime"  (as  defined  in  18 
U.S.C.  924(e)(2)).  This  definition 
includes  any  felony  pimishable  imder 
the  Controlled  Substances  Act.  The 
application  note  also  defines  "crime  of 
violence"  (as  defined  in  18  U.S.C.  16). 
This  definition  includes  offenses  that 
involve  the  use  or  attempted  use  of 
physical  force  against  property  as  well 
as  persons.  Both  of  these  definitions  are 
somewhat  broader  than  the  definitions 
of  "crime  of  violence"  and  "drug 
trafficking  offense"  used  in  a  number  of 
other  guidelines.  The  definition  of 
"body  armor"  is  the  same  as  the 
statutory  definition  provided  in  18 
U.S.C.  921(a)(35). 

An  application  note  makes  clear  that 
in  order  for  §  3B1.5  to  apply,  the  body 
armor  must  be  used,  i.e.,  actively 
employed  either  in  a  manner  to  protect    ' 
the  person  from  gimfire  or  as  a  means 


of  bartering.  Mere  possession  is 
insufficient  to  trigger  the  adjustment. 

Another  application  note  explains 
that  in  order  for  the  heightened,  four 
level  adjustment  to  apply,  the  defendant 
must  have  used  the  body  armor  or 
aided,  abetted,  coimseled,  commanded, 
induced,  procured,  or  willfully  caused 
someone  else  to  use  the  body  armor. 

9.  Amendment:  Section  5Gl.3(b)  is 
amended  to  read  as  follows: 

"(b)  If  subsection  (a)  does  not  apply, 
and  a  term  of  imprisonment  resulted    • 
from  another  offense  that  is  relevant 
conduct  to  the  instant  offense  of 
conviction  imder  the  provisions  of 
subsections  (a)(1),  (a)(2),  or  (a)(3)  of 
§  lBl.3  (Relevant  Conduct)  and  that  was 
the  basis  for  an  increase  in  the  offense 
level  for  the  instant  offense  under 
Chapter  Two  (Offense  Conduct)  or 
Chapter  Three  (Adjustments),  the 
sentence  for  the  instant  offense  shall  be 
imposed  as  follows: 

(1)  The  court  shall  adjust  the  sentence 
for  any  period  of  imprisonment  already 
served  on  the  undischarged  term  of 
imprisorunent  if  the  court  determines 
that  such  period  of  imprisonment  will 
not  be  credited  to  the  federal  sentence 
by  the  Bureau  of  Prisons;  and 

(2)  The  sentence  for  the  instant 
offense  shall  be  imposed  to  run 
concurrently  to  the  remainder  of  the 
imdischarged  term  of  imprisorunent.". 

Section  5Gl.3(c)  is  amended  by 
inserting  "involving  an  undischarged 
term  of  imprisonment"  after  "case". 

The  Commentary  to  §  5G1.3  captioned 
"Application  Notes"  is  amended  by 
striking  Notes  2  through  7  and  inserting 
the  following: 

"2.  Application  of  Subsection  (b). — 

(A)  In  General. — Subsection  (b) 
applies  in  cases  in  which  all  of  the  prior 
offense  (i)  is  relevant  conduct  to  the 
instant  offense  under  the  provisions  of 
subsection  (a)(1),  (a)(2),  or  (a)(3)  of 

§  IBI.3  (Relevant  Conduct);  and  (ii)  has 
resulted  in  an  increase  in  the  Chapter 
Two  or  Three  offense  level  for  the 
instant  offense.  Cases  in  which  only  part 
of  the  prior  offense  is  relevant  conduct 
to  the  instant  offense  are  covered  imder 
subsection  (c). 

(B)  Inapplicability  of  Subsection  (b). — 
Subsection  fb)  does  not  apply  in  cases 
in  which  the  prior  offense  increased  the 
Chapter  Two  or  Three  offense  level  for 
the  instant  offense  but  was  not  relevant 
conduct  to  the  instant  offense  under 

§  lBl.3(a)(l),  (a)(2),  or  (a)(3)  (e.g.,  the 
prior  offense  is  an  aggravated  felony  for 
which  the  defendant  received  an 
increase  under  §  2L1.2  (Unlawfully 
Entering  or  Remaining  in  the  United 
States),  or  the  prior  offense  was  a  crime 
of  violence  for  which  the  defendant 
received  an  increased  base  offense  level 
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under  §  2K2.1  (Unlawful  Receipt. 
Possession,  or  Transportation  of 
Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition)). 

(C)  Imposition  of  Sentence. — If 
subsection  (b)  applies,  and  the  court 
adjusts  the  sentence  for  a  period  of  time 
already  served,  the  court  should  note  on 
the  Judgement  in  a  Criminal  Case  Order 
(i)  the  applicable  subsection  (e.g., 

§  5Gl.3(b));  (ii)  the  amount  of  time  by 
which  the  sentence  is  being  adjusted; 
(iii)  the  undischarged  term  of 
imprisonment  for  which  the  adjustment 
is  being  given;  and  (iv)  that  the  sentence 
imposed  is  a  sentence  reduction 
pursuant  to  §  5Gl.3(b)  for  a  period  of 
imprisonment  that  will  not  be  credited 
by  the  Bureau  of  Prisons. 

(D)  Example. — The  following  is  an 
example  in  which  subsection  (b)  applies 
and  an  adjustment  to  the  sentence  is 
appropriate: 

The  defendant  is  convicted  of  a 
federal  offense  charging  the,sale  of  40 
grams  of  cocaine.  Under  §  lBl.3,  the 
defendant  is  held  accountable  for  the 
sale  of  an  additional  15  grams  of 
cocaine,  an  offense  for  which  the  " 
defendant  has  been  convicted  and 
sentenced  in  state  court.  The  defendant 
received  a  nine-month  sentence  of 
imprisonment  for  the  state  offense  and 
has  served  six  months  on  that  sentence 
at  the  time  of  sentencing  on  the  instant 
federal  offense.  The  guideline  range 
applicable  to  the  defendant  is  12-18 
months  (Chapter  Two  offense  level  of 
level  16  for  sale  of  55  grams  of  cocaine; 
3  level  reduction  for  acceptance  of 
responsibility;  final  offense  level  of 
level  13;  Criminal  History  Category  I). 
The  court  determines  that  a  sentence  of 
13  months  provides  the  appropriate 
total  punishment.  Because  the 
defendant  has  already  served  six 
months  on  the  related  state  charge  as  of 
the  date  of  sentencing  on  the  instant 
federeil  offense,  a  sentence  of  seven 
months,  imposed  to  run  concurrently 
with  the  three  months  remaining  on  the 
defendant's  state  sentence,  achieves  this 
result. 

3.  Application  of  Subsection  (c). — 

(A)  In  General. — Under  subsection  (c), 
the  court  may  impose  a  sentence 
concurrently,  partially  concurrently,  or 
consecutively  to  the  undischarged  term 
of  imprisonment.  In  order  to  achieve  a 
reasonable  incremental  punishment  for 
the  instant  offense  and  avoid 
unwarranted  disparity,  the  court  should 
consider  the  following: 

(i)  The  factors  set  forth  in  18  U.S.C. 
3584  (referencing  18  U.S.C.  3553(a)); 

(ii)  The  type  (e.g.,  determinate, 
indeterminate/parolable)  and  length  of 
the  prior  undischarged  sentence; 


(iii)  The  time  served  on  the 
undischarged  sentence  and  the  time 
likely  to  be  served  before  release; 

(iv)  The  fact  that  the  prior 
undischarged  sentence  may  have  been 
imposed  in  state  court  rather  than 
federal  court,  or  at  a  different  time 
before  the  same  or  different  federal 
court;  and 

(v)  Any  other  circumstance  relevant  to 
the  determination  of  an  appropriate 
sentence  for  the  instant  offense. 

(B)  Partially  Concurrent  Sentence. — In 
some  cases  under  subsection  (c),  a 
partially  concurrent  sentence  may 
achieve  most  appropriately  the  desired 
result.  To  impose  a  partially  concurrent 
sentence,  the  court  may  provide  in  the 
Judgment  in  a  Criminal  Case  Order  that 
the  sentence  for  the  instant  offense  shall 
commence  on  the  earlier  of  (i)  when  the 
defendant  is  released  from  the  prior 
undischarged  sentence;  or  (ii)  on  a 
specified  date.  This  order  provides  for  a 
fully  consecutive  sentence  if  the 
defendant  is  released  on  the 
undischarged  term  of  imprisonment  on 
or  before  the  date  specified  in  the  order, 
and  a  partially  concurrent  sentence  if 
the  defendant  is  not  released  on  the 
undischarged  term  of  imprisonment  by 
that  date. 

(C)  Undischarged  Terms  of 
Imprisonment  Resulting  from 
Revocations  of  Probation,  Parole  or 
Supervised  Release. — Subsection  (c) 
applies  in  cases  in  which  the  defendant 
was  on  federal  or  state  probation, 
parole,  or  supervised  release  at  the  time 
of  the  instant  offense  and  has  had  such 
probation,  parole,  or  supervised  release 
revoked.  Consistent  with  the  policy  set 
forth  in  Application  Note  4  and 
subsection  (f)  of  §  7B1.3  (Revocation  of 
Probation  or  Supervised  Release),  the 
Commission  recommends  that  the 
sentence  for  the  instant  offense  be 
imposed  consecutively  to  the  sentence 
imposed  for  the  revocation. 

(D)  Complex  Situations. — 
Occasionally,  the  court  may  be  faced 
with  a  complex  case  in  which  a 
defendant  may  be  subject  to  multiple 
undischarged  terms  of  imprisonment 
that  seemingly  call  for  the  application  of 
different  rules.  In  such  a  case,  the  court 
may  exercise  its  discretion  in 
accordance  with  subsection  (c)  to 
fashion  a  sentence  of  appropriate  length 
and  structure  it  to  nm  in  any 
appropriate  manner  to  achieve  a 
reasonable  punishment  for  the  instant 
offense. 

(E)  Downward  Departure. — Unlike 
subsection  (b),  subsection  (c)  does  not 
authorize  an  adjustment  of  the  sentence 
for  the  instant  offense  for  a  period  of 
imprisonment  already  served  on  the 
undischarged  term  of  imprisonment. 


However,  in  an  extraordinary  case 
involving  an  undischarged  term  of 
imprisonment  under  subsection  (c),  it 
may  be  appropriate  for  the  court  to 
downwardly  depart.  This  may  occur,  for 
example,  in  a  case  in  which  the 
defendant  has  served  a  very  substantial 
period  of  imprisonment  on  an 
imdischarged  term  of  imprisonment  that 
resulted  from  conduct  only  partially 
within  the  relevant  conduct  for  the 
instant  offense.  In  such  a  case,  a 
downward  departure  may  be  warranted 
to  ensure  that  the  combined  punishment 
is  not  increased  unduly  by  the  fortuity 
and  timing  of  separate  prosecutions  and 
sentencings.  Nevertheless,  it  is  intended 
that  a  departiu-e  pursuant  to  this 
application  note  result  in  a  sentence 
that  ensures  a  reasonable  incremental 
punishment  for  the  instant  offense  of 
conviction. 

To  avoid  confusion  with  the  Bureau 
of  Prisons'  exclusive  authority  provided 
under  18  U.S.C.  3585(b)  to  grant  credit 
for  time  served  under  certain 
circumstances,  the  Commission 
recommends  that  any  downward 
departure  under  this  application  note  be 
clearly  stated  on  the  Judgment  in  a 
Criminal  Case  Order  as  a  downward 
departure  pursuant  to  §  5Gl.3(c),  rather 
than  as  a  credit  for  time  served. 

4.  Downward  Departure  Provision. — 
In  the  case  of  a  discharged  term  of 
imprisonment,  a  dowmward  departure  is 
not  prohibited  if  the  defendant  (A)  has 
completed  serving  a  term  of 
imprisonment;  and  (B)  subsection  (b) 
would  have  provided  an  adjustment  had 
that  completed  term  of  imprisonment 
been  undischarged  at  the  time  of 
sentencing  for  the  instant  offense.  See 
§  5K2.23  (Discharged  Terms  of 
Imprisonment).". 

Chapter  Five,  Part  K,  is  amended  by 
adding  at  the  end  the  following  new 
policy  statement: 

"§  5K2.23.  Discharged  Terms  of 
Imprisonment  (Policy  Statement) 

A  sentence  below  the  applicable 
guideline  range  may  be  appropriate  if 
the  defendant  (1)  has  completed  serving 
a  term  of  imprisonment;  and  (2) 
subsection  (b)  of  §  5G1.3  (Imposition  of 
a  Sentence  on  a  Defendant  Subject  to 
Undischarged  Term  of  Imprisonment) 
would  have  provided  an  adjustment  had 
that  completed  term  of  imprisonment 
been  undischarged  at  the  time  of 
sentencing  for  the  instcUit  offense.  Any 
such  departure  should  be  fashioned  to 
achieve  a  reasonable  punishment  for  the 
instant  offense.". 

Reason  for  Amendment:  This 
amendment  addresses  a  number  of 
issues  in  §  5G1.3  (Imposition  of  a 
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Sentence  on  a  Defendant  Subject  to  an 
Undischarged  Term  of  Imprisonment). 

First,  this  amendment  clarifies  the 
irule  for  application  of  subsection  (b) 
(mandating  a  concurrent  term  of 
imprisonment)  with  respect  to  a  prior 
term  of  imprisonment  by  stating  that 
subsection  (b)  shall  apply  only  to  prior 
offenses  that  are  relevant  conduct  to  the 
instant  offense  of  conviction  and  that 
resulted  in  an  increase  in  the  offense 
I  level  for  the  instant  offense.  By 
clarifying  the  application  of  subsection 
i(b).  this  amendment  addresses 
i  conflicting  litigation  regarding  the 
meaning  of  "fully  taken  into  account." 
Compare,  e.g..  United  States  v.  Garcia- 
Hemandez,  237  F.3d  105,  109  (2d  Cir. 
2000)  (determining  that  a  prior  offense 
is  "fully  taken  into  account"  if  and  only 
if  the  guidelines  provide  for  sentencing 
as  if  both  the  offense  of  conviction  and 
the  separate  offense  had  been 
prosecuted  in  a  single  proceeding),  with 
United  States  v.  Fuentes,107  F.3d  1515, 
1524  (11th  Cir.  1997)  (finding  that  a 
Iprior  offense  has  been  "fully  taken  into 
account"  when  the  prior  offense  is  paft 
of  the  same  course  of  conduct,  conunon 
scheme,  or  plan). 

'    Second,  tnis  amendment  addresses 
|how  this  guideline  appUes  in  cases  in 
which  an  instant  offense  is  committed 
Iwhile  the  defendant  is  on  federal  or 
state  probation,  parole,  or  supervised 
release,  and  has  had  such  probation, 

Karole,  or  supervised  release  revoked, 
hder  this  amendment,  the  sentence  for 
the  instant  offense  may  be  imposed 
concurrently,  partially  concurrently,  or 
qonsecutively  to  the  undischarged  term 
pf  imprisonment;  however,  the 
Commission  recommends  a  consecutive 
sentence  in  this  situation.  This 
amendment  also  resolves  a  circuit 
Conflict  concerning  whether  the 
Imposition  of  such  sentence  is  required 
to  be  consecutive.  The  amendment 
follows  holdings  of  the  Second,  Third, 
and  Tenth  Circuits  stating  that 
imposition  of  sentence  for  the  instant 
offense  is  not  required  to  be  consecutive 
to  the  sentence  imposed  upon 
revocation  of  probation,  parole,  or 
supervised  release.  See  United  States  v. 
Maria.  186  F.3d  65,  70-73  (2d  Cir. 
11999);  United  States  v.  Swan,  275  F.3d 
272,  279-83  (3d  Cir.  2002);  United 
ptates  V.  Tisdale,  248  F.3d  964,  977-79 
{lOth  Cir.  2001). 

[   Third,  this  amendment  provides  a 
new  downward  departure  provision  in 
§  5K2.23  (Discharged  Terms  of 
Imprisonment)  regarding  the  effect  of 
discharged  terms  of  imprisonment.  This 
provision  replaces  the  departiue 
provision  previously  set  forth  in 
Application  Note  7  of  §  5G1.3.  By 
)Iacing  the  departiu-e  provision  in 


Chapter  Five,  Part  K,  this  amendment 
brings  structural  clarity  to  §  5G1.3 
because  the  guideline  applies  to 
undischarged,  rather  than  discharged, 
terms  of  imprisonment.  For  ease  of 
application,  the  new  conunentary  in 
§  5G1.3  provides  a  reference  to  §  5K2.23. 

Finally,  this  proposed  amendment 
addresses  a  circuit  conflict  regarding 
whether  the  sentencing  court  may  grant 
"credit"  or  adjust  the  instant  sentence 
for  time  served  on  a  prior  undischarged 
term  covered  under  subsection  (c). 
Compare  Ruggiano  v.  Reish,  307  F.3d 
121  (3d  Cir.  2002)  (federal  sentencing 
court  may  grant  such  credit),  with 
United  States  v.  Fennin,  252  F.3d  102 
(2d  Cir.  2001)  (court  may  not  grant  such 
credit).  The  amendment  makes  clear 
that  the  court  may  not  adjust  or  give 
"credit"  for  time  served  on  an 
undischarged  term  of  imprisonment 
covered  under  subsection  (c).  However, 
the  amendment  adds  commentary  to 
§  5G1.3  to  provide  that  courts  may 
consider  a  downward  departure  in  an 
extraordinary  case,  in  order  to  achieve 
a  reasonable  punishment  for  the  instant 
offense. 

10.  Amendment:  Section  iBl.l  is 
amended  by  inserting  before  subsection 
(a)  the  following  new  paragraph: 

"Except  as  specifically  directed,  the 
provisions  of  this  manual  are  to  be 
applied  in  the  following  order:". 

The  Commentary  to  §  IBI.I  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  and  inserting  the 
following: 

"4.  (A)  Cumulative  Application  of 
Multiple  Adjustments  within  One 
Guideline. — The  offense  level 
adjustments  from  more  than  one 
specific  offense  characteristic  within  an 
offense  guideline  are  applied 
cumulatively  (added  together)  unless 
the  guideline  specifies  that  only  the 
greater  (or  greatest)  is  to  be  used.  Within 
each  specific  offense  characteristic 
subsection,  however,  the  offense  level 
adjustments  are  alternative;  only  the  one 
that  best  describes  the  conduct  is  to  be 
used.  For  example,  in  §  2A2. 2(b)(3), 
pertaining  to  degree  of  bodily  injury,  the 
subdivision  that  best  describes  the  level 
of  bodily  injury  is  used;  the  adjustments 
for  different  degrees  of  bodily  injiuy 
(subdivisions  (A)-(E))  are  not  added 
together. 

(B)  Cumulative  Application  of 
Multiple  Adjustments  from  Multiple 
Guidelines. — Absent  an  instruction  to 
the  contrary,  enhancements  under 
Chapter  Two,  adjustments  under 
Chapter  Three,  and  determinations 
under  Chapter  Four  are  to  be  applied 
cumulatively.  In  some  cases,  such 
enhancements,  adjustments,  and 
determinations  may  be  triggered  by  the 


same  conduct.  For  example,  shooting  a 
police  officer  during  the  commission  of 
a  robbery  may  warrant  an  injury 
enhancement  under  §  2B3.lCb)(3)  and  an 
official  victim  adjustment  imder 
§  3A1.2,  even  though  the  enhancement 
and  the  adjustment  both  are  triggered  by 
the  shooting  of  the  officer.". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"7.  Use  of  Abbreviated  Guideline 
Titles. — Whenever  a  guideline  makes 
reference  to  another  guideline,  a 
parenthetical  restatement  of  that  other 
guideline's  heading  accompanies  the 
initial  reference  to  that  other  guideline. 
This  parenthetical  is  provided  only  for 
the  convenience  of  the  reader  and  is  not 
intended  to  have  substantive  effect.  In 
the  case  of  lengthy  guideline  headings, 
such  a  parenthetical  restatement  of  the 
guideline  heading  may  be  abbreviated 
for  ease  of  reference.  For  example, 
references  to  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft;  Offenses  Involving  Stolen 
Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  may  be  abbreviated  as 
follows:  §2B1.1  (Theft,  Property 
Destruction,  and  Fraud).". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "'Prohibited  sexual 
conduct'"  and  all  that  follows  through 
"child  pornography."  and  inserting  the 
following: 

"'Prohibited  sexual  conduct'  means 
any  sexual  activity  for  which  a  person 
can  be  charged  with  a  criminal  offense. 
'Prohibited  sexual  conduct'  includes  the 
production  of  child  pornography,  but 
does  not  include  trafficking  in,  or 
possession  of,  child  pornography.". 

The  Commentary  to  §  2B  1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "19  U.S.C.  2401f;"  before  "29 
U.S.C". 

The  Commentary  to  §  2C1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  40  U.S.C.  14309(a),  (b)"  after 
"1909". 

Section  §2Dl. 11(e)(1)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  striking  the  period  after 
"Gamma-butyrolactone"  and  inserting  a 
semi-colon;  and  by  adding  at  the  end 
the  following: 

"714  G  or  more  of  Red  Phosphorus.". 

Section  2Dl. 11(e)(2)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  214  G  but  less  than  714  G 
of  Red  Phosphorus;". 
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Section  2D1. 11(e)(3)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  71  G  but  less  than  214  G  of 
Red  Phosphorus;". 

Section  2D1. 11  (e)(4)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  50  G  but  less  than  71  G  of 
Red  Phosphorus;". 

Section  2Dl.  11(e)(5)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  29  G  but  less  than  50  G  of 
Red  Phosphorus;". 

Section  2Dl.  11  (e)(6)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  7  G  but  less  than  29  G  of  Red 
Phosphorus;". 

Section  2D1. 11(e)(7)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  6  G  but  less  than  7  G  of  Red 
Phosphorus;". 

Section  2D1. 11(e)(8)  is  amended  in 
the  subdivision  captioned  "List  1 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  4  G  but  less  than  6  G  of  Red 
Phosphorus;". 

Section  2D1. 11  (e)(9)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  3  G  but  less  than  4  G  of  Red 
Phosphorus;". 

Section  2Dl.ll(e)(10)  is  amended  in 
the  subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"Less  man  3  G  of  Red  Phosphorus;". 

The  Commentary  to  2G2.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  6  and  inserting  the 
following: 

"6.  Upward  Departure  Provision. — An 
upward  departure  may  be  warranted  if 
the  offense  involved  more  than  10 
victims.". 

Section  2G2. 2(b)(5)  is  amended  by 
inserting  ",  receipt,  or  distribution" 
after  "transmission". 

The  Commentary  to  §  2H2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1015(f)"  after  "597". 

The  Commentary  to  §  2K2.5  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ";  40  U.S.C.  5104(e)(1)"  after 
"930". 

The  Commentary  to  §  2N2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  8313"  after  "7734". 

The  Commentary  to  §  2R1.1  captioned 
"Statutory  Provision"  is  amended  by 


striking  "Provision"  and  inserting 
"Provisipns";  and  by  striking  "§  1"  and 
inserting  "§§1,  3(b)". 

The  Commentary  to  §4B1.5  captioned 
"Application  Notes"  is  amended  Note 
4(A)  by  striking  "(i)  means"  and 
inserting  "means  any  of  the  following: 
(i)";  by  striking  "includes"  each  place  it 
appears;  by  inserting  "or"  before  "(iii)"; 
and  by  striking  ";  and  (iv)"  and 
inserting  "At". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  7  U.S.C.  7734  the 
following  new  line: 

"7  U.S.C.  8313         2N2.1"; 
by  inserting  after  the  line  referenced  to 
15  U.S.C.  1  the  following  new  line: 

"15  U.S.C.  3(b)        2R1.1"; 
in  the  line  referenced  to  18  U.S.C.  1015 
by  inserting  "(a)-(e)"  after  "1015"; 
by  inserting  after  the  line  referenced  to 

18  U.S.C.  1015(a)-(e),  as  amended  by 
this  amendment,  the  following  new  line: 

"18  U.S.C.  1015(f)         2H2.1"; 
by  inserting  after  the  line  referenced  to 

19  U.S.C.  2316  the  following  new  line: 
"19  U.S.C.  2401f        2Bl.l";and 

by  inserting  after  the  line  referenced  to 
38  U.S.C.  3502  the  following  new  lines: 

"40  U.S.C.  5104(e)(1)         2K2.5 

40  U.S.C.  14309(a),  (b)        2C1.3". 

Reason  for  Amendment:  This  six-part 
amendment  makes  several  technical  and 
conforming  changes  to  various  guideline 
provisions. 

First,  this  amendment  makes  changes 
to  §  iBl.l  (Application  Instructions)  to 
(1)  provide  an  instruction  making  clear 
that  the  application  instructions  are  to 
be  applied  in  the  order  presented  in  the 
guideline;  (2)  provide  an  application 
note  making  clear  that,  absent  an 
instruction  to  the  contrary.  Chapter  Two 
enhancements.  Chapter  Three 
adjustments,  and  determinations  under 
Chapter  Four  triggered  by  the  same 
conduct  are  to  be  applied  cumulatively; 
and  (3)  provide  an  application  note 
concerning  the  use  of  abbreviated 
guideline  titles  to  ease  reference  to 
guidelines  that  have  exceptionally  long 
titles. 

Second,  this  amendment  adds  red 
phosphorus  to  the  Chemical  Quantity 
Table  in  §  2Dl.ll  (Unlawfully 
Distributing,  Importing,  Exporting  or 
Possessing  a  Listed  Chemical)  in 
response  to  a  recent  classification  of  red 
phosphorus  as  a  List  I  chemical. 

Third,  this  amendment  conforms  the 
departiire  provision  in  Application  Note 
6  of  §  2G2.1  (Sexually  Exploiting  a 
Minor  by  Production  of  Sexually 
Explicit  Visual  or  Printed  Material; 
Custodian  Permitting  Minor  to  Engage 
in  Sexually  Explicit  Conduct; 
Advertisement  for  Minors  to  Engage  in 


Production)  to  Application  Note  12  of 
§  2G1 . 1  (Promoting  A  Commercial  Sex 
Act  or  Prohibited  Sexual  Conduct). 

Fourth,  this  amendment  amends 
subsection  (b)(5)  of  §  2G2.2  (Trafficking 
in  Material  Involving  the  Sexual 
Exploitation  of  a  Minor;  Receiving, 
Transporting,  Shipping,  or  Advertising 
Matericd  Involving  the  Sexual 
Exploitation  of  a  Minor;  Possessing 
Material  Involving  the  Sexual 
Exploitation  of  a  Minor  with  Intent  to 
Traffic)  to  include  receipt  and 
distribution  in  the  enhancement  for  use 
of  a  computer. 

Fifth,  this  amendment  restructures  the 
definitions  of  "prohibited  sexual 
conduct"  in  §§  2A3.1  (Criminal  Sexual 
Abuse;  Attempt  to  Commit  Criminal 
Sexual  Abuse)  and  4B1.5  (Repeat  and 
Dangerous  Sex  Offender  Against 
Minors)  to  eliminate  possible  ambiguity 
regarding  the  interaction  of  "means" 
and  "includes". 

Finally,  this  amendment  responds  to 
new  legislation  and  makes  other 
technical  amendments  as  follows: 

(1)  Amends  Appendix  A  (Statutory 
Index)  and  §  2N2.1  (Violations  of 
Statutes  and  Regulations  Dealing  with 
any  Food,  Drug,  Biological  Product, 
Device,  Cosmetic,  or  Agricultural 
Product)  in  response  to  new  offenses 
created  by  the  Farm  Security  and  Riu-al 
Investment  Act  of  2002  (the  "Act"),  Pub. 
L.  107-171.  The  first  new  offense 
provides  a  statutory  maximiun  of  one 
year  of  imprisonment  for  violating  the 
Animal  Health  Protection  Act  (Subtitle 
E  of  the  Act),  or  for  counterfeiting  or 
destroying  certain  documents  specified 
in  the  Animal  Health  Protection  Act. 
The  second  new  offense  provides  a 
statutory  maximum  term  of 
imprisonment  of  five  years  for 
importing,  entering,  exporting,  or 
moving  any  animal  or  article  for 
distribution  or  sale.  The  Act  also 
provides  a  statutory  maximum  of  ten 
years'  imprisonment  for  a  subsequent 
violation  of  either  offense. 

(2)  Amends  Appendix  A  and  §  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft;  Offenses  Involving 
Stolen  Property;  Property  Damage  or 
Destruction;  Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instnunents  Other  than 
Coimterfeit  Bearer  Obligations  of  the 
United  States)  in  response  to  a  new 
offense  (19  U.S.C.  240lf)  created  by  the 
Trade  Act  of  2002,  Pub.  L.  107-210.  The 
new  offense  provides  a  statutory 
maximum  term  of  imprisonment  of  one 
year  for  knowingly  making  a  false 
statement  of  material  fact  for  the 
purpose  of  obtaining  or  increasing  a 
payment  of  federal  adjustment 
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assistance  to  qualifying  agricultural 
pommodity  producers. 

(3)  Amends  Appendix  A,  §§  2C1.3 
(Conflict  of  Interest;  Pajonent  or  Receipt 
of  Unauthorized  Compensation)  and 
2K2.5  (Possession  of  Firearm  or 
Dangerous  Weapon  in  Federal  Facility; 
Possession  or  Discharge  of  Firearm  in 
School  Zone)  in  response  to  the 
podification  of  title  40,  United  States 
Code,  by  Pub.  L.  107-217.  Section 
^1 04(e)(1)  of  title  40,  United  States 
Pode,  prohibits  anyone  (except  as 
Buthorized  by  the  Capitol  Polige  Board) 
from  carrying  or  having  readily 
accessible  a  firearm,  dangerous  weapon, 
explosive,  or  incendiary  device  on  the 
Capitol  Groimds  or  in  any  of  the  Capitol 
Buildings.  The  statutory  maximum  term 
of  imprisonment  is  five  years.  The 

Eroposed  amendment  references  40 
LS.C.  5104(e)(1)  to  §2K2.5.  Section 
k4309(a)  of  title  40,  United  State*  Code, 
prohibits  certain  conflicts  of  interests  of 
members  of  the  Appalachian  Regional 
Commission  and  provides  a  statutory 
inaximum  term  of  imprisonment  of  two 
;  ^ears.  Section  14309(b)  prohibits  certain 
I  idditional  sources  of  salary  and 


\ 


provides  a  statutory  maximum  term  of 
imprisonment  of  one  year.  The 
amendment  references  40  U.S.C. 
14309(a)  and  (b)  to  §  2C1.3. 

(4)  Amends  Appendix  A  and  §  2H2.1 
(Obstructing  an  Election  or  Registration) 
to  provide  a  guideline  reference  for 
offenses  under  18  U.S.C.  1015(f).  Prior 
to  this  amendment,  18  U.S.C.  1015  was 
referenced  to  §§  2B1.1,  2J1.3  (Perjury  or 
Subornation  of  Perjury;  Bribery  of 
Witness),  2L2.1  (Trafficking  in  a 
Document  Relating  to  Naturalization, 
Citizenship,  or  Legal  Resident  Status,  or 
a  United  States  Passport;  False 
Statement  in  Respect  to  the  Citizenship 
or  Immigration  Status  of  Another; 
Fraudulent  Marriage  to  Assist  Alien  to 
Evade  Imihigration  Law),  and  2L2.2 
(Fraudulently  Acquiring  Documents 
Relating  to  Naturalization,  Citizenship, 
or  Legal  Resident  Status  for  Own  Use; 
False  Personation  or  Fraudulent 
Marriage  by  Alien  to  Evade  Immigration 
Law;  Fraudulently  Acquiring  or 
Improperly  Using  a  United  States 
Passport).  However,  18  U.S.C.  1015(f) 
specifically  relates  to  knowingly  making 
false  statements  in  order  to  register  to 


vote,  or  to  vote,  in  a  Federal,  State,  or 
local  election.  Accordingly,  the 
amendment  references  18  U.S.C.  1015(f) 
to  §  2H2.1JObstructing  an  Election  or 
Registration). 

(5)  Amends  Appendix  A  and  §  2R1.1 
(Bid-Rigging,  Price-Fixing  or  Market- 
Allocation  Agreements  Among 
Competitors)  in  response  to  a  new 
offense  (15  U.S.C.  3)  created  by  section 
14102  (the  Antitrust  Technical 
Corrections  Act  of  2002)  of  the  21st 
Century  Department  of  Justice 
Appropriations  Authorization  Act,  Pub. 
L.  107-273.  The  new  offense  provides  a 
statutory  maximum  term  of 
imprisonment  of  three  years,  and  a 
maximimi  fine  of  510,000,000  for  a 
corporation,  or  $350,000  for  an 
individual,  for  monopolizing,  or 
attempting  or  conspiring  to  monopolize, 
any  part  of  the  trade  or  conunerce  in  or 
between  any  states,  or  territories  of  the 
United  States,  or  between  any  such 
states,  or  territories  of  the  United  States 
and  any  foreign  nations. 

[FR  Doc.  03-12176  Filed  5-15-03;  8:45  ani| 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  16,  2003 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Farm  and  Ranch  Lands 
Protection  Program, 
published  5-16-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 

products  manufacturing 

and  clay  ceramics 

manufacturing  facilities; 

published  5-16-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona  and  Califomia; 

published  4-16-03 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Black-footed  ferrets; 
nonessential  experimental 
population  reintroduction 
in  south-central  South 
Dakota;  published  5-16-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives; 
Domien  published  3-27-03 
Schweizer  Aircraft  Corp.; 

published  5-1-03 
SOCATA-Groupe 
AEROSPATIALE; 
published  3-27-03 
Twin  Commander  Aircraft 
Corp.;  published  4-3-03 
Standard  instrument  approach 
procedures;  published  5-16- 
03 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Financial  crimes 
enforcement  network; 
foreign  bank  account 


report  requirements, 
authority  delegation; 
published  5-16-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Mass  avocado  promotion, 
research,  and  information 
order;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06510] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 

domestic: 

Fire  ant,  imported; 
methoprene,  authorized 
treatment;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06799] 
User  fees: 

Export  cerlifk:ates*  for 
ruminants;  comments  due 
by  5-20-03;  published  3- 
21-03  [FR  03-06797] 

AGRICULTURE 
DEPARTMENT 
Foreign  Agricultural  Service 

Farmers;  trade  adjustment 
assistance;  comments  due 
by  5-23-03;  published  4-23- 
03  [FR  03-10050] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacfic  Coast  groundfish; 
correction;  comments 
due  by  5-22-03; 
published  5-6-03  [FR 
03-11084] 
West  Coast  salmon; 
comments  due  by  5-21- 
03;  pubNshed  5-6-03 
[FR  03-11083] 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
education: 

Disadvantaged  children; 
academic  achievement 
improvement;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06653] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxides  budget 
trading  program; 


Section  126  petitions; 
findings  of  significant 
contribution  and 
rulemaking;  withdrawal 
provision;  comments 
due  by  5-24-03; 
published  4-4-03  [FR 
03-08152] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09347] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Wisconsin;  comments  due 
by  5-19-03;  published  4- 
17-03  [FR  03-09348] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09619] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Louisiana;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09620] 
Superfund  program: 
Toxic  chemk:al  release 
reporting;  community  right- 
to-know — 

North  American  Industry 
Classification  System; 
comments  due  by  5-20- 
03;  published  3-21-03 
[FR  03-06582] 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Presidential  candidates  and 
nominating  conveniens; 
public  financing; 
comments  due  by  5-23- 
03;  published  5-15-03  [FR 
03-11978] 
GOVERNMENT  ETHICS 
OFFICE 

Govemment  ethk^s: 
Post-employment  conflict  of 
interest  restrictions; 


comments  due  by  5-19- 

03;  published  2-18-03  [FR 

03-03043] 

Correction;  comments  due 
by  5-19-03;  published 
3-31-03  [FR  03-07539] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Ophthalmic  products  for 
emergency  first  aid  use 
(OTC);  final  monograph; 
amendment;  comments 
due  by  5-20-03;  published 
2-19-03  [FR  03-03927] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
5-19-03;  published  3-19- 
03  [FR  03-06637] 
New  Jersey;  comments  due 
by  5-19-03;  published  3- 
20-03  [FR  03-06638] 
Ports  and  waterways  safety: 
Long  Island  Sound  Marine 
Inspection  and  Captain  of 
Port  Zone,  CT;  regulated 
navigation  area  and  safety 
and  security  zones; 
comments  due  by  5-19- 
03;  published  3-20-03  [FR 
03-06642] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 

subject  to  reduced  rates, 

etc.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
t)enefits;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06760] 

Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
apparel  provisions; 
comments  due  by  5-20- 
03;  published  3-21-03  [FR 
03-06755] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 
Merchandise,  special  classes, 

and  financial  and  accounting 

procedures: 

Patent  Survey  Program; 
discontinuation;  comments 
due  by  5-19-03;  published 
3-20-03  [FR  03-06756] 

INTERIOR  DEPARTMENT 

Surtace  coal  mining  hearings 
and  appeals;  special  rules; 
comments  due  by  5-19-03; 
published  3-20-03  (FR  03- 
06555] 
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LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09656] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Sanitary  toilets;  standards; 
comments  due  by  5-21- 
03;  published  4-21-03 
[FR  03-09655] 
ABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine 
safety  and  health: 
Seat  belts  for  off-road  work 
machines  and  wheeled 
agricultural  tractors; 
.      comments  due  by  5-21- 

03;  published  4-21-03  [FR 
'       03-09658] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine 
safety  and  health: 
Seat  belts  for  off-road  work 
'      machines  and  wheeled 
I      agricultural  tractors; 
j      comments  due  by  5-21- 
!      03;  published  4-21-03  [FR 

03-09657] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  Arbitration  Royalty 
Panel  rules  and  procedures: 
Digital  performance  of 

sound  recordings; 
I      reasonable  rates  and 

terms  detenminations; 
I      comments  due  by  5-21- 

03;  published  4-21-03  [FR 

03-09783] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Space  flight: 
Astronaut  candidates; 
recruitment  and  selection; 
comments  due  by  5-23- 
03;  published  4-23-03  [FR 
03-10002] 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  medical 
use: 

Clarifications  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09601] 
NUCLEAR  REGULATORY 
COMMISSION 
Byproduct  material;  medical 
use: 


ClarifH:ations  and 
amendments;  comments 
due  by  5-21-03;  published 
4-21-03  [FR  03-09602] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs,  Federal 
employees: 

Child  care  costs  for  lower 
income  employees; 
agency  use  of 
appropriated  funds; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06887] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 

Air  carriers;  compensation 
procedures;  adjustment; 
comments  due  by  5-19- 
03;  published  5-5-03  [FR 
03-11185] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Bell;  comments  due  by  5- 
19-03;  published  3-18-03 
[FR  03-06136] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Bombardier;  comments  due 
by  5-23-03;  published  4- 
23-03  [FR  03-09690] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
comments  due  by  5-19- 
03;  published  3-18-03  [FR 
03-06044] 

TRANSPORTATION 
DEPARTMENT  , 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Short  Brothers  and  Hariand 
Ltd.;  comments  due  by  5- 
19-03;  published  4-10-03 
[FR  03-08750] 

Airo/orthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  5-23- 
03;  published  4-23-03 
[FR  03-10045] 

Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-3-03  [FR  03-08143] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  5-19-03;  published 
4-17-03  [FR  03-09506] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  comments 
due  by  5-20-03;  published 
3-21-03  [FR  03-05629] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Cuban  assets  control 
regulations: 

Family  and  educational 
travel  transactions, 
remittances,  support  for 
Cuban  people  and 
humanitarian  projects; 
technical  amendments; 
comments  due  by  5-23- 
03;  published  3-24-03  [FR 
03-06808] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Structured  settlement 
factoring  transactions; 
cross-reference; 
comments  due  by  5-20- 
03;  published  2-19-03  [FR 
03-03865] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Nauru;  special  measures 
imposition  due  to 
designation  as  primary 
money  laundering 
concem;  comments  due 
by  5-19-03;  published 
4-17-03  [FR  03-09410] 
Terrorism  Risk  Insurance 
Program 

State  residual  mari<et 
insurance  entities  and 
State  workers' 
compensation  funds; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09613] 
TREASURY  DEPARTMENT 
Ten-orism  Risk  Insurance 
Program 

Statutory  conditions  for 
Federal  payment; 
comments  due  by  5-19- 
03;  published  4-18-03  [FR 
03-09611] 
TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program 


Statutory  conditions  for 
Federal  payment;  cross- 
reference;  comments  due 
by  5-19-03;  published  4- 
18-03  [FR  03-09612] 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 

Homeless  Providers  Grant 
and  Per  Diem  Program; 
comments  due  by  5-19- 
03;  published  3-19-03  [FR 
03-06329] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law "  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  162/P.L.  10a-22 

Gila  River  Indian  Community 
Judgment  Fur)d  Distribution 
Act  of  2003  (May  14,  2003; 
117  Stat.  696) 

Last  List  May  2,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.htmt 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
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Weekly  Compilation  of 

Presidential 
Documents 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Federal  Register  Index,  or  both. 
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Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register 
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Federal  Register  Index 
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The  President 


(FRl  Doc.  03-12661 
Filed  5-16-03;  8:45  am] 
Billing  code  3195-01-P 


Presidential  Documents 


Executive  Order  13301  of  May  14,  2003 

Increasing  the  Number  of  Members  on  the  Intelligence  Over- 
sight Board 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  that  Executive 
Order  12863  of  September  13,  1993,  as  amended  by  Executive  Order  13070 
of  December  16,  1997,  is  further  amended  by  deleting  the  word  "four" 
from  the  first  sentence  of  section  2.1  and  inserting  in  its  place  the  word 
"five". 


(^ 


THE  WHITE  HOUSE, 
May  14.  2003. 
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"his  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  03-018-1] 

Asian  Longhorned  Beetle;  Quarantined 
Areas  and  Regulated  Articles 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Asian 
longhorned  beetle  regulations  by  adding 
portions  of  New  York  City,  NY,  and 
Hudson  County,  NJ,  to  the  list  of 
quarantined  areas  and  restricting  the 
interstate  movement  of  regulated 
articles  from  these  areas.  We  are  also 
updating  the  list  of  regulated  articles  in 
order  to  reflect  new  information 
concerning  host  plants.  These  actions 
are  necessary  to  prevent  the  artificial 
spread  of  the  Asian  longhorned  beetle  to 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
May  13,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
July  18,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
coinmercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-018-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yovur  comment 
refers  to  Docket  No.  03-018-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-018-1"  on  the  subject  line. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu-  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  69&-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Director  of 
Emergency  Programs,  Pest  Detection 
and  Management  Programs,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
4387. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Asian  longhorned  beetle  (ALB) 
[Anoplophora  glabripennis],  an  insect 
native  to  China,  Japan,  Korea,  and  the 
Isle  of  Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  attacks  many  healthy 
hardwood  trees,  including  maple,  horse 
chestnut,  birch,  poplar,  willow,  and 
elm.  In  addition,  niu-sery  stock,  logs, 
green  lumber,  firewood,  stimips,  roots, 
branches,  and  wood  debris  of  half  an 
inch  or  more  in  diameter  are  subject  to 
infestation.  The  beetle  bores  into  the 
heartwood  of  a  host  tree,  eventually 
killing  the  tree.  Immature  beetles  bore 
into  tree  trunks  and  branches,  causing 
heavy  sap  flow  from  wounds  and 
sawdust  accumulation  at  tree  bases. 
They  feed  on,  and  over-winter  in,  the 
interiors  of  trees.  Adult  beetles  emerge 
in  the  spring  and  summer  months  from 
round  holes  approximately  three- 
eighths  of  an  inch  in  diameter  (about  the 
size  of  a  dime)  that  they  bore  through 
branches  and  trunks  of  trees.  After 
emerging,  adult  beetles  feed  for  2  to  3 
days  and  then  mate.  Adult  females  then 
lay  eggs  in  oviposition  sites  that  they 
make  on  the  branches  of  trees.  A  new 
generation  of  ALB  is  produced  each 
year.  If  this  pest  moves  into  the 
hardwood  forests  of  the  United  States, 
the  nursery,  maple  syrup,  and  forest 
product  industries  could  experience 


severe  economic  losses.  In  addition, 
urban  and  forest  ALB  infestations  will 
result  in  environmental  damage, 
aesthetic  deterioration,  and  a  reduction 
in  public  enjoyment  of  recreational 
spaces. 

Quarantined  Areas 

The  ALB  regulations  in  7  CFR  301.51- 
1  through  301.51-9  (referred  to  below  as 
the  regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the 
artificial  spread  of  ALB  to  noninfested 
areas  of  the  United  States.  Portions  of 
the  State  of  Illinois  and  portions  of  New 
York  City  and  Nassau  and  Suffolk 
Coimties  in  the  State  of  New  York  are 
aheady  designated  as  quarantined  areas. 

Recent  surveys  conducted  by 
inspectors  of  State,  county,  and  city 
agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspettion 
Service  (APHIS)  have  revealed 
infestations  of  ALB  in  Hudson  County, 
NJ.  Additionally,  surveys  conducted  in 
New  York  City,  NY,  have  revealed  that 
infestations  of  ALB  have  occurred 
outside  the  existing  quarantined  area. 
Officials  of  the  U.S.  Department  of 
Agricultiu-e  and  officials  of  State, 
county,  and  city  agencies  in  New  Jersey 
and  New  York  are  conducting  intensive 
survey  and  eradication  programs  in  the 
infested  areas.  Both  New  Jersey  and 
New  York  have  quarantined  the  infested 
areas  and  are  restricting  the  intrastate 
movement  of  regulated  articles  from  the 
quarantined  areas  to  prevent  the  further 
spread  of  ALB  within  those  States. 
However,  Federal  regulations  are 
necessary  to  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas  to  prevent  the  spread 
of  ALB  to  other  States  and  other 
countries. 

The  regulations  in  §  301.51-3(a) 
provide  that  the  Administrator  of  APHIS 
will  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  where 
ALB  has  been  found  by  an  inspector, 
where  the  Administrator  has  reason  to 
believe  that  ALB  is  present,  or  where 
the  Administrator  considers  regulation 
necessary  because  of  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  where  ALB  has  been 
found. 

Less  than  an  entire  State  will  be 
quarantined  only  if  (1)  the 
Administrator  determines  that  the  State 
has  adopted  and  is  enforcing  restrictions 
on  the  intrastate  movement  of  regulated 
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articles  that  are  equivalent  to  those 
imposed  by  the  regulations  on  the 
interstate  movement  of  regulated 
articles;  and  (2)  the  designation  of  less 
than  an  entire  State  as  a  quarantined 
area  will  be  adequate  to  prevent  the 
artificial  spread  of  ALB. 

In  accordance  with  these  criteria  and 
the  recent  ALB  findings  described 
above,  we  are  amending  the  list  of 
quarantined  areas  in  §  301.51-3(c)  to 
include  a  portion  of  Hudson  County.  NJ, 
and  additional  areas  in  New  York  City, 
NY.  These  quarantined  areas  are 
described  in  the  rule  portion  of  this 
document. 

Regulated  Articles 

Section  301.51-2  of  the  regulations 
designates  certain  items  as  regulated 
articles.  Regulated  articles  may  not  be 
moved  interstate  from  quarantined  areas 
except  in  accordance  with  the 
conditions  specified  in  §§  301.51-4 
through  301.51-9  of  the  regulations. 
Regulated  articles  listed  in  §  301.51-2(a) 
have  included  green  lumber  and  other 
material  living,  dead,  cut,  or  fallen, 
inclusive  of  nursery  stock,  logs,  stumps, 
roots,  branches,  and  debris  of  half  an 
inch  or  more  in  diameter  of  the 
following  genera:  Acer  (maple), 
Aesculus  (horse  chestnut),  Betula 
(birch).  Hibiscus  syriacus  L.  (Rose  of 
Sharon),  Malus  (apple),  Melia 
(chinaberry),  Moms  (mulberry),  Populos 
(poplar),  Prunus  (cherry).  Pyrus  (pear), 
Robinia  (locust),  Salix  (willow),  Ulmus 
(elm),  and  Citrus.  This  list  of  genera  was 
based  on  scientific  literatvu'e  provided 
by  government  officials,  scientists,  and 
government  and  individual  researchers 
from  China  as  well  as  limited  survey 
inforpiation  collected  in  the  United 
States  at  the  time  of  discovery  of  the 
pest. 

Based  on  additional  survey 
experience  and  research,  we  are 
amending  the  list  of  regulated  articles 
by  removing  Hibiscus  syriacus  L.  (Rose 
of  Sharon),  Malus  (apple),  Melia 
(chinaberry),  Morus  (mulberry),  Prunus 
(cherry),  Pyrus  (pear),  Robinia  (locust), 
and  Citrus,  and  by  adding  Albizia 
(mimosa),  Cey^is  (hackberry),  Fraxinus 
(ash),  Platanus  (sycamore),  and  Sorbus 
(mountain  ash).  With  respect  to  each  of 
the  eight  genera  that  we  are  removing 
from  the  list  of  regulated  articles, 
surveys  conducted  over  the  course  of 
several  years  in  New  York  and  Illinois 
have  shown  that  either  (1)  the  genus  is 
not  present  in  the  quarantined  areas  or 
(2)  there  is  no  evidence  that  ALB  can 
complete  its  development  in  the  genus. 
Conversely,  with  respect  to  the  five 
genera  we  are  adding,  inspectors  have 
foimd  ALB  completing  its  development 


in  those  genera  within  the  quarantined 
areas. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  artificial 
spread  of  ALB  to  noninfested  areas  of 
the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  imder  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  conunents  we 
receive  diu-ing  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  interim  rule  amends  the  ALB 
regulations  by  expanding  the 
quarantined  area  in  New  York  City,  NY, 
and  adding  portions  of  Hudson  County, 
NJ,  to  the  list  of  quarantined  areas.  As 
a  result  of  this  action,  the  interstate 
movement  of  regulated  articles  from 
those  areas  is  restricted. 

The  following  analysis  addresses  the 
economic  effects  of  the  interim  rule  on 
small  entities.  The  businesses 
potentially  affected  by  this  interim  rule 
are  niu^series,  arborists,  tree  removal 
services,  firewood  dealers,  garden 
centers,  landscapers,  recyclers  of  waste 
material,  and  lumber  and  building 
material  outlets.  The  quarantined  areas 
expanded  or  established  by  this  interim 
rule  encompass  approximately  10 
square  miles  (6  square  miles  in  New 
York  and  4  square  miles  in  New  Jersey). 
Within  those  areas,  there  is  one 
potentially  affected  entity  (a  nursery). 
While  the  size  of  the  entity  is  unknown, 
it  is  reasonable  to  assume  that  it  would 
be  classified  as  a  small  entity,  based  on 
the  Small  Business  Administration's 
size  standards.' 

Businesses  could  be  affected  by  the 
.  regulations  in  two  ways.  First,  if  a 
business  wishes  to  move  regulated 
articles  interstate  from  a  quarantined 
area,  that  business  must  either:  (1)  Enter 


'  The  overwhelming  majority  of  entities  are 
considered  small  by  SBA  standards. 


into  a  compliance  agreement  with 
APHIS  for  the  inspection  and 
certification  of  regulated  articles  to  be 
moved  interstate  from  the  quarantined 
area;  or  (2)  present  its  regulated  articles 
for  inspection  by  an  inspector  and 
obtain  a  certificate  or  a  limited  permit, 
issued  by  the  inspector,  for  the 
interstate  movement  of  regulated 
articles.  The  inspections  may  be 
inconvenient,  but  they  should  not  be 
costly  in  most  cases,  even  for  businesses 
operating  under  a  compliance 
agreement  who  would  perform  the 
inspections  themselves.  For  those 
businesses  that  elect  not  to  enter  into  a 
compliance  agreement,  APHIS  would 
provide  the  services  of  the  inspector 
without  cost.  There  is  also  no  cost  for 
the  compliance  agreement,  certificate,  or 
limited  permit  for  the  interstate 
movement  of  regulated  articles. 

Second,  there  is  a  possibility  that, 
upon  inspection,  a  regulated  article 
could  be  determined  by  the  inspector  to 
be  potentially  infested  with  ALB,  and, 
as  a  result,  the  inspector  would  not  be 
able  to  issue  a  certificate.  In  this  case, 
the  entity's  ability  to  move  regulated 
articles  interstate  would  be  restricted. 
However,  the  affected  entity  could 
conceivably  obtain  a  limited  permit 
under  the  conditions  of  §  301.51-5(b). 
Whether  or  not  the  affected  entity 
would  be  denied  certificates  as  a  result 
of  inspections  of  regulated  articles  is 
unknown.  However,  because  it  is 
located  in  a  densely  populated  urban 
area,  the  niusery  is  more  likely  to  be 
receiving  regulated  articles  from  outside 
the  quarantined  area  than  it  is  to  be 
shipping  regulated  articles  interstate  to 
non-quarantined  areas.  It  is  unlikely, 
therefore,  that  the  nursery  would  be 
moving  regulated  articles  that  would 
require  inspection  in  the  first  place. 

Under  these  circumstanges,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.)  Executive  Order 
12988. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
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before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  enviroiunental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  integrated 
eradication  program  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  enviroimient.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  under 
the  heading  ADDRESSES  at  the  begiiming 
of  this  interim  rule).  In  addition,  copies 
may  be  obtained  by  calling  or  writing  to 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  on  the  Internet 
at  httpj/www.aphis. usda.gov/))pd/es/ 
alb.html. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARAffnNE 
NOTICES 

■  1,  The  authority  citation  for  part  301 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  7711.  7712,  7714,  7731, 
7735,  7751.  7752,  7753.  7754.  and  7760;  7 
CFR2.22,  2.80.  and  371.3. 

Section  301.75-15  also  issued  imder 
Sec.  204,  Title  H,  Pub  L.  106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203,  Title  II,  Pub.  L.  106-224.  114  Stat. 
400  (7  U.S.C.  1421  note). 

■  2.  hi  §  301.51-2.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  301 .51-2    Regulated  articles. 

***** 

(a)  Firewood  (all  hardwood  species), 
and  green  lumber  and  other  material 
living,  dead,  cut,  or  fallen,  inclusive  of 
nursery  stock,  logs,  stumps,  roots, 
branches,  and  debris  of  half  an  inch  or 
more  in  diameter  of  the  following 
genera:  Acer  (maple),  Aesculus  (horse 
chestnut),  Albizia  (mimosa),  Betula 
(birch),  Celtis  (hackberry),  Fraxinus 
(ash),  Platanus  (sycamore).  Populus 
(poplar).  Sa/ix  (willow).  Sorbus 
(mountain  ash),  and  Ulmus  (elm). 
***** 

■  3.  hi  §  301.51-3.  paragraph  (c)  is 
amended  as  follows: 

■  a.  By  adding,  in  alphabeticed  order,  an 
entry  for  New  Jersey  to  read  as  set  forth 
below. 

■  b.  Under  the  heading  New  York,  by 
revising  the  entry  for  New  York  City  to 
read  as  set  forth  below. 

§301.51-3    Quarantined  areas. 

***** 

(c)  *  *  * 
New  Jersey 

Hudson  County.  That  area  in  the  city 
of  Jersey  City  that  is  bounded  as  follows: 
Beginning  at  the  intersection  of  Paterson 
Plank  Road  and  South  Wing  Viaduct; 
then  south  on  Paterson  Plank  Road  to 
Congress  Street;  then  west  on  Congress 
Street  to  Webster  Avenue;  then  south  on 
Webster  Avenue  to  Bowers  Street;  then 
west  on  Bowers  Street  to  Svunmit 
Avenue;  then  south  on  Summit  Avenue 
to  Fairmoimt  Avenue;  then  east  on 
Fairmount  Avenue  to  Graiid  Street:  then 
east  on  Grand  Street  to  the  shoreline  of 
the  Hudson  River;  then  north  along  the 
shoreline  of  the  Hudson  River  to  the 
Hoboken/Jersey  City  border. 

That  area  in  the  city  of  Hoboken  that 
is  bounded  as  follows:  Beginning  at  the 
shoreline  of  the  Hudson  River  east  of 
the  intersection  of  Hudson  Street  and 
11th  Street;  then  west  on  11th  Street  to 
the  railroad  tracks;  then  south  along  the 
railroad  tracks  to  the  Hoboken/Jersey 


City  border;  then  east  along  the 
Hoboken/Jersey  City  border  to  the 
shoreline  of  the  Hudson  River;  then 
north  along  the  shoreline  of  the  Hudson 
river  to  the  point  of  beginning. 

New  York 

New  York  City.  That  area  in  the 
boroughs  of  Manhattan,  Brooklyn,  and 
Queens  in  the  City  of  New  York  that  is 
bounded  by  a  line  beginning  at  the  pqint 
where  the  Brooklyn  Battery  Tunnel 
intersects  the  Manhattan  shoreline  of 
the  East  River;  then  west  and  north 
along  the  shoreline  of  the  Hudson  River 
to  Martin  Luther  King  Jr.  Boulevard; 
then  east  on  Martin  Luther  King  Jr. 
Boulevard  and  across  the  Triborough 
Bridge  to  its  intersection  with  the  west 
shoreline  of  Randall's  and  Wards  Island; 
then  east  and  south  along  the  shoreline 
of  Randall's  and  Wards  Island  to  its 
intersection  with  the  Triborough  Bridge; 
then  east  along  the  Triborough  Bridge  to 
its  intersection  with  the  Queens 
shoreline;  then  north  and  east  along  the 
Queens  shoreline  to  its  intersection  with 
the  City  of  New  York/Nassau-County 
line;  then  southeast  along  the  City  of 
New  York/Nassau  County  line  to  its 
intersection  with  the  Grand  Central 
Parkway;  then  west  on  the  Grand 
Central  Parkway  to  the  Jackie  Robinson 
Parkway;  then  west  on  the  Jackie 
Robinson  Parkway  to  Park  Lane;  then 
south  on  Park  Lane  to  Park  Lane  South; 
then  south  and  west  on  Park  Lane  South 
to  112th  Street;  then  south  on  112th 
Street  to  Atlantic  Avenue;  then  west  on 
Atlantic  Avenue  to  106th  Street;  then 
south  on  106th  Street  to  Liberty  Avenue; 
then  west  on  Liberty  Avenue  to  Euclid 
Avenue;  then  south  on  Euclid  Avenue 
to  Linden  Boulevard;  then  west  on 
Linden  Boulevard  to  Canton  Avenue; 
then  west  on  Canton  Avenue  to  the 
Prospect  Expressway;  then  north  and 
west  on  the  Prospect  Expressway  to  the 
Gowanus  Expressway;  then  north  and 
west  on  the  Gowanus  Expressway  to 
Hamilton  Avenue  and  the  Brooklyn 
Battery  Tunnel;  then  north  on  Hamilton 
Avenue  and  the  Brooklyn  Battery 
Tunnel  across  the  East  River  to  the  point 
of  beginning. 
***** 

Done  in  Wasiiington,  DC,  this  13th  day  of 
May  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-12390  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  341(>-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 

[Docket  No.  02-117-6] 

Exotic  Newcastle  Disease;  Removal  of 
Areas  From  Quarantine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
removing  Mohave  and  Yuma  Counties, 
AZ,  Nye  County,  NV,  and  portions  of  La 
Paz  County,  AZ,  and  Clark  County,  NV. 
from  the  list  of  quarantined  areas.  This 
action  removes  restrictions  on  the 
movement  of  birds,  poultry,  and  certain 
other  articles  from  those  areas. 
DATES:  This  interim  rule  was  effective 
May  14,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
July  18,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-117-6, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-6.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yom-  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-6"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lisa  Ferguson,  Senior  Staff  Veterinarian, 


Emergency  Programs  Staff,  VS,  APHIS. 
4700  River  Road  Unit  41,  Riverdale,  MD 
20737-1231; (301)  734-8073. 
SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A-Exotic 
Newcastle  Disease  (END)"  (9  CFR  82.1 
through  82.15,  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  spread  of  END  in  the  United  States 
in  the  event  of  an  outbreak.  In  §  82.3, 
paragraph  (a)  provides  that  any  area 
where  birds  or  poultry  infected  with 
END  are  located  will  be  designated  as  a 
quarantined  area,  and  that  a  quarantined 
area  is  any  geographical  ar3a,  which 
may  be  a  premises  or  all  or  part  of  a 
State,  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END.  Currently, 
portions  of  Arizona,  California,  Nevada, 
New  Mexico,  and  Texas  are  designated 
as  quarantined  areas  in  §  82.3(c)  of  the 
regulations.  As  a  result,  the  interstate 
movement  from  the  quarantined  areas  of 
birds,  poultry,  products,  and  materialis 
that  could  spread  END  is  prohibited  or 
restricted.  Further,  because  the 
Secretary  has  declared  an  extraordinary 
emergency  because  of  END  in  those 
States,  the  regulations  in  §  82.16  provide 
that  the  intrastate  movement  from  those 
quarantined  areas  of  birds,  poultry, 
products,  and  materials  that  could 
spread  END  is  prohibited  or  restricted. 

In  this  interim  rule,  we  are  reducing 
the  size  of  the  quarantined  areas  in 
Nevada  and  Arizona  based  on  the 
results  of  extensive  surveillance  and 
investigations  conducted  in  those 
States.  These  activities  are  described 
below. 

Nevada 

On  January  16,  2003,  END  was 
confirmed  in  backyard  poultry  on  a 
premises  in  Las  Vegas,  NV.  Therefore,  in 
an  interim  rule  effective  January  17, 
2003,  and  published  in  the  Federal 
Register  on  January  24,  2003  (68  FR 
3375-3376,  Docket  No.  02-117-3).  we 
amended  §  82.3(c)  by  quarantining  Clark 
County,  NV,  and  a  portion  of  Nye 
County,  NV.  As  provided  for  by  the 
regulations  in  §  82.3(a],  this  quarantined 
area  encompassed  the  area  where 
poultry  infected  with  END  were  located 


and  a  surrounding  geographical  area 
deemed  by  epidemiological  evaluation 
to  be  sufficient  to  contain  all  birds  or 
poultry  known  to  be  infected  with  or 
exposed  to  END. 

Following  the  detection  of  END  in 
Nevada,  surveys  were  conducted  in  the 
immediate  area  around  the  infected 
"premises.  A  total  of  10  infected 
premises  and  128  "dangerous  contact" 
premises  (i.e.,  premises  with  an 
epidemiological  link  to  an  infected 
premises)  and  premises  within  a  1 
kilometer  radius  of  each  infected 
premises  were  identified,  all  in  Clark 
County.  Across  Nevada,  additional 
surveys  were  conducted  in  targeted 
high-risk  areas.  Populated  areas,  reports 
from  animal  control  units,  and  leads 
derived  from  reports  of  sick  bfrds  or 
poultry  or  other  epidemiological 
information  were  used  to  define  the 
high-risk  areas.  No  additional  cases 
were  identified  in  any  of  these  areas. 
Passive  surveillance,  including 
education  and  outreach  efforts,  continue 
to  be  conducted  throughout  the  State.  A 
total  of  2,007  investigations  were 
conducted  in  Nevada.  The  majority  of 
these  investigations  were  conducted  in 
Clark  County,  with  a  total  of  1,998 
investigations  and  216  premises 
sampled.  No  evidence  of  additional 
disease  spread  was  identified  through 
this  sm-veillance.  There  are  no 
commercial  premises  in  the  quarantined 
area. 

Arizona 

On  February  4,  2003,  END  was 
confirmed  in  backyard  poultry  on  a 
single  premises  in  the  Colorado  River 
Indian  Nation  in  Arizona.  Therefore,  in 
an  interim  rule  effective  February  10, 
2003,  and  published  in  the  Federal 
Register  on  February  14.  2003  (68  FR 
7412-7413,  Docket  No.  02-117-4),  we 
amended  §  82.3(c)  by  quarantining  La 
Paz  and  Yuma  Counties,  AZ,  and  a 
portion  of  Mohave  County,  AZ.  As 
provided  for  by  the  regulations  in 
§  82.3(a),  this  quarantined  area 
encompassed  the  area  where  poultry 
infected  with  END  were  located  and  a 
siuTOunding  geographical  area  deemed 
by  epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 
known  to  be  infected  with  or  exposed  to 
END. 

Following  the  detection  of  END  in 
Arizona,  surveys  were  conducted  in  the 
immediate  area  around  the  infected 
premises,  both  in  Arizona  and  across 
the  border  in  California.  No  additional 
cases  were  identified  in  any  of  these 
cireas.  Across  Arizona,  targeted  high-risk 
areas  were  surveyed.  Populated  areas 
along  major  highways,  reports  from 
animal  control  imits.  and  leads  derived 
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ftom  reports  of  sick  birds  or  poultry  or 
o(ther  epidemiological  information  were 
used  to  define  the  high-risk  areas.  In 
many  of  these  areas,  there  are  few 
residents,  and  other  areas  may  only  be 
seasonally  populated.  Passive 
stirveillance,  including  education  and 
outreach  efforts,  continue  to  be 
conducted  throughout  the  State. 

A  total  of  1,451  investigations  were 
conducted  throughout  the  State  of 
Arizona.  In  addition.  21  investigations 
were  conducted  in  California  in  the  area 
adjacent  to  the  infected  area.  In  the 
quarantined  coimties  in  Arizona,  which 
contain  no  commercial  premises,  the 
following  sm^eillance  was  completed 
With  no  evidence  of  disease  spread: 

I  •    In  Yuma  County,  60  investigations 
Were  conducted,  with  39  premises 
sampled: 

I  •    In  Mohave  County,  38 
investigations  were  conducted  with  10 
premises  sampled;  and 

!•    In  La  Paz  County,  56  investigations 
wiere  conducted  with  52  premises 
sampled  (these  include  the  infected 
premises  and  3  "dangerous  contact" 
premises  located  within  1  kilometer  of 
the  infected  premises). 

Reduction  of  Quarantined  Areas 

|As  noted  previously,  the  regulations 
in  §  82.3(a)  provide  that  any  area  where 
birds  or  poultry  infected  with  END  are 
located  will  be  designated  as  a 
quarantined  area,  and  that  a  quarantined 
area  is  any  geographical  area,  which  . 
may  be  a  premises  or  all  or  part  of  a 
State,  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 

Animal  and  Plant  Health  Inspection 
Service  epidemiologists  have  evaluated 
the  results  of  the  investigations 
conducted  in  Nevada  and  Arizona  and 
have  determined  that  we  may  now 
reduce  the  size  of  the  quarantined  areas 
in  those  States.  This  determination  is 
based  on,  among  other  things,  the 
demonstrated  absence  of  bfrds  or 
poultry  infected  with  or  exposed  to  END 
in  specific  areas.  The  regulations  in 
§  82.14  provide  requirements  that  must 
be  met  before  an  area  may  be  removed 
from  quarantine,  but  those  requirements 
relate  to  measures  taken  with  respect  to 
END-infected  or  -exposed  birds  and 
poultry,  thefr  eggs  and  manure,  and 
articles  and  premises  with  which  such 
birds  or  their  manure  or  litter  have  come 
in  contact.  As  there  were  no  END- 
infacted  or  -exposed  bfrds  or  poultry  in 
the  areas  that  we  are  removing  from 
quarantine,  there  are  no  requirements 
under  §  82.14  that  need  to  be  met  before 
those  areas  can  be  removed  from 
quarantine. 


Therefore,  in  this  interim  rule,  we  are 
amending  §  82.3(c)  by  removing  Mohave 
and  Yuma  Counties.  AZ.  Nye  Coimty. 
NV.  and  portions  of  La  Paz  County.  AZ. 
and  Clark  Coimty,  NV,  from  the  list  of 
quarantined  areas  because  the 
continued  quarantine  of  these  areas  is 
no  longer  necessary  to  contain  all  bfrds 
and  poultry  infected  with  or  exposed  to 
END.  Those  portions  of  La  Paz  Coimty, 
AZ,  and  Clark  County,  NV,  that  will 
remain  as  quarantined  areas,  which  are 
described  in  the  amendments  to 
§  82.3(c)  at  the  end  of  this  document, 
have  been  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  that  are  no  longer 
necessary.  We  have  determined  that 
Mohave  and  Yuma  Counties,  AZ,  Nye 
County,  NV,  and  portions  of  La  Paz 
County,  AZ.  and  Clark  County,  NV,  may 
now  be  removed  from  the  list  of  areas 
quarantined  because  of  END.  Therefore, 
immediate  action  is  warranted  to  relieve 
the  prohibitions  or  restrictions  that  have 
applied  to  the  movement  of  bfrds, 
poultry,  products,  and  other  materials 
from  those  areas.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  wijl  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  {see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
removing  Mohave  and  Yuma  Coimties, 
AZ,  Nye  County.  NV.  and  portions  of  La 
Paz  County,  AZ,  and  Clark  County,  NV, 
from  the  list  of  quarantined  areas.  This 
action  needs  to  be  made  effective 
immediately  in  order  to  remove 
restrictions  on  the  movement  of  bfrds, 
poultry,  and  certain  other  articles  from 
those  areas  that,  are  no  longer  necessary. 


This  situation  makes  timely 
compliance  vdth  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  We  are  currently 
assessing  die  potential  economic  effects 
of  this  action  on  small  entities.  Based  on 
that  assessment,  we  will  either  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  publish  a 
final  regulatory  flexibility  analysis. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consyltation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements,  . 
Transportation.' 

■  Accordingly.  9  CFR  part  82  is  amended 
as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERITIDIS 
SEROTYPE  ENTERITIDIS 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80.  and  371.4. 

■  2.  In  §  82.3,  paragraph  (c),  the  entries 
for  Arizona  and  Nevada  are  revised  to 
read  as  follows: 

§82.3    Quarantined  areas. 

***** 

(c)*  *  * 

Arizona 

La  Paz  County.  That  portion  of  the 
county  that  lies  within  the  boundaries 
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of  the  Colorado  River  Indian 
Reservation. 

***** 

Nevada 

Clark  County.  That  portion  of  the 
county  that  is  boiinded  as  follows: 
Beginning  at  the  point  where  North 
Hollywood  Boulevard  enters  Nellis  Air 
Force  Base;  then  south  on  North 
Hollywood  Boulevard  to  East  Bonanza 
Road;  then  west  on  East  Bonanza  Road 
to  North  Bruce  Street;  then  north  on 
North  Bruce  Street  to  State  Route  604; 
then  northeast  on  State  Route  604  to 
Civic  Center  Drive;  then  north  and 
northeast  on  Civic  Center  Drive  until  it 
becomes  East  Alexander  Road;  then  east 
on  East  Alexander  Road  to  North  Pecos 
Road;  then  north  on  North  Pecos  Road 
to  East  Craig  Road;  then  east  on  East 
Craig  Road  to  State  Route  604;  then 
southeast  along  an  imaginary  line  to  the 
point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  14th  day  of 
May.  2003. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  03-12431  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  82 
[Docket  No.  02-117-7] 

Exotic  Newcastle  Disease;  Additions  to 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  exotic 
Newcastle  disease  regulations  by 
quarantining  a  portion  of  Kem  County, 
CA,  and  prohibiting  or  restricting  the 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  exotic 
Newcastle  disease  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
exotic  Newcastle  disease  from  the 
quarantined  area. 

DATES:  This  interim  rule  was  effective 
May  13,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
July  18,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 


commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-117-7, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-117-7.  If  you 
use  e-mail,  address  yoiu  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-117-7"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  siue  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Aida  Boghossian,  Senior  Staff 

Veterinarian,  Emergency  Programs  Staff, 

VS.  APHIS,  4700  River  Road  Unit  41. 

Riverdale,  MD  20737-1231;  (301)  734- 

8073. 

SUPPLEMENTARY  INFORMATION: 

Background 

Exotic  Newcastle  disease  (END)  is  a 
contagious  and  fatal  viral  disease 
affecting  the  respiratory,  nervous,  and 
digestive  systems  of  birds  and  poultry. 
END  is  so  virulent  that  many  birds  and 
poultry  die  without  showing  any 
clinical  signs.  A  death  rate  of  almost  100 
percent  can  occur  in  unvaccinated 
poultry  flocks.  END  can  infect  and  cause 
death  even  in  vaccinated  poultry. 

The  regulations  in  "Subpart  A — 
Exotic  Newcastle  Disease  (END)"  (9  CFR 
82.1  through  82.15,  referred  to  below  as 
the  regulations)  were  established  to 
prevent  the  spread  of  END  in  the  United 
States  in  the  event  of  an  outbreak.  In 
§82.3,  paragraph  (a)  provides  that  any 
area  where  birds  or  poidtry  infected 
with  END  are  located  will  be  designated 
as  a  quarantined  area,  and  that  a 
qucU'antined  area  is  any  geographical 
area,  which  may  be  a  premises  or  all  or 
part  of  a  State,  deemed  by 
epidemiological  evaluation  to  be 
sufficient  to  contain  all  birds  or  poultry 


known  to  be  infected  with  or  exposed  to 
END.  Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  State  enforces  restrictions  on 
intrastate  movements  from  the 
quarantined  area  that  are  at  least  as 
stringent  as  the  regulations.  The 
regulations  prohibit  or  restrict  the 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
from  quarantined  areas.  Areas 
quarantined  because  of  END  are  listed 
in  §  82.3,  paragraph  (c). 

On  October  1,  2002,  END  was 
confirmed  in  the  State  of  California.  The 
disease  was  confirmed  in  backyard 
poultry,  which  are  raised  on  private 
premises  for  hobby,  exhibition,  and 
personal  consumption,  and  in 
commercial  poultry. 

In  an  interim  rule  effective  on 
November  21,  2002,  and  published  in 
the  Federal  Register  on  November  26, 
2002  (67  FR  70674-70675,  Docket  No. 
02-117-1),  we  amended  the  regulations 
in  §  82.3(c)  by  quarantining  Los  Angeles 
County,  CA,  and  portions  of  Riverside 
and  San  Bernardino  Counties,  CA,  and 
restricting  the  interstate  movement  of 
birds,  poultry,  products,  and  materials 
that  could  spread  END  from  the 
quarantined  area. 

In  a  second  interim  rule  effective  on 
January  7,  2003,  and  published  in  the 
Federal  Register  on  January  13,  2003 
(68  FR  1515-1517,  Docket  No.  02-117- 
2),  we  further  amended  §  82.3(c)  by 
adding  Imperial,  Orange,  San  Diego, 
Santa  Barbara,  and  Ventura  Counties, 
CA,  and  the  previously  non-quarantined 
portions  of  Riverside' and  San 
Bernardino  Counties,  CA,  to  the  list  of 
quarantined  areas.  Because  the 
Secretary  of  Agriculture  signed  a 
declaration  of  extraordinary  emergency 
with  respect  to  the  END  situation  in 
California  on  January  6,  2003  [see  68  FR 
1432,  Docket  No.  03-001-1,  published 
January  10,  2003),  that  second  interim 
rule  also  amended  the  regulations  to 
provide  that  the  prohibitions  and 
restrictions  that  apply  to  the  interstate 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
will  also  apply  to  the  intrastate 
movement  of  those  articles  in  situations 
where  the  Secretary  of  Agricultiue  has 
issued  a  declaration  of  extraordinary 
emergency  (new  §  82.16). 

On  January  16,  2003,  END  was 
confirmed  in  backyard  poultry  on  a 
premises  in  Las  Vegas,  NV.  Therefore,  in 
a  third  interim  rule  effective  January  17, 
2003,  and  published  in  the  Federal 
Register  on  January  24,  2003  (68  FR 
3375-3376,  Docket  No.  02-117-3),  we 
amended  §  82.3(c)  by  quarantining  Clark 
County,  NV,  and  a  portion  of  Nye 
County,  NV,  and  prohibiting  or 
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restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area.  On  January  17,  2003,  the  Secretary 
.  of  Agricultiue  signed  a  declaration  of 
extraordinary  emergency  because  of 
END  in  Nevada  (see  68  FR  3507,  Docket 
No.  03-001-2,  published  January  24, 
2003). 

On  February  4,  2003,  END  was 
confirmed  in  backyard  poidtry  on  a 
premises  in  the  Colorado  River  Indian 
Nation  in  Arizona.  Therefore,  in  a  foiulh 
interim  rule  effective  February  10,  2003, 
and  published  in  the  Federal  Register 
on  February  14,  2003  (68  FR  7412-7413, 
Docket  No.  02-117^),  we  amended 
§  82.3(c)  by  quarantining  La  Paz  and 
Yiraia  Counties,  AZ,  and  a  portion  of 
Mohave  County,  AZ,  and  prohibiting  or 
restricting  the  movement  of  birds, 
poultry,  products,  and  materials  that 
could  spread  END  from  the  quarantined 
area.  On  February  7,  2003,  the  Secretary 
of  Agriculture  signed  a  declaration  of 
extraordinary  emergency  because  of 
END  in  Arizona  (see  68  FR  7338,  Docket 
No.  03-001-3,  published  February  13, 
2003). 

On  April  9,  2003,  END  was  confirmed 
in  backyard  poultry  on  a  premises  in  El 
Paso  County,  TX.  Therefore,  in  a  fifth 
interim  rule  effective  April  10,  2003, 
and  published  in  the  Federal  Register 
on  April  16,  2003  (68  FR  18531-18532, 
Docket  No.  02-117-5),  we  amended 
§  82.3(c)  by  quarcmtining  El  Paso  and 
Hudspeth  Coimties,  TX,  and  Dona  Ana, 
Luna,  and  Otero  Counties,  NM,  and 
prohibiting  or  restricting  the  movement 
of  birds,  poultry,  products,  and 
materials  that  could  spread  END  from 
the  quarantined  area.  On  April  10,  2003, 
the  Secretary  of  Agriculture  signed  a 
declaration  of  extraordinary  emergency 
because  of  END  in  New  Mexico  and 
Texas  [see  68  FR  18593,  Docket  No.  03- 
ODl-4,  published  April  16.  2003). 

On  May  5,  2003,  END  was  confirmed 
in  backyard  poultry  on  a  premises  in 
Kern  County,  CA.  Therefore,  in  this 
interim  rule,  we  are  amending  §  82.3(c) 
by  designating  a  portion  of  Kem  County, 
CA,  as  a  quarantined  area  and 
prohibiting  or  restricting  the  movement 
of  buds,  poultry,  products,  and 
materials  that  could  spread  END  from 
the  quarantined  area.  As  provided  for  by 
the  regulations  in  §  82.3(a),  this 
quarantined  area  encompasses  the  area 
where  poultry  infected  with  END  were 
located  and  a  surrounding  geographical 
area  deemed  by  epidemiological 
evaluation  to  be  sufficient  to  contain  all 
birds  or  poultry  known  to  be  infected 
with  or  exposed  to  END. 


Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
END.  Under  these  circmnstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportimity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
imder  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  regulations  by 
quarantining  a  portion  of  Kem  Coimty, 
CA,  and  prohibiting  or  restricting  the 
movement  of  birds,  poultry,  products, 
and  materials  that  could  spread  END 
from  the  quarantined  area.  This  action 
is  necessary  on  an  emergency  basis  to 
prevent  the  spread  of  END  from  the 
quarantined  area. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regidations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 


before  parties  may  file  suit  in  coxut 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sublects  in  9  CFR  Part  82 

Animal  diseases.  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

■  Accordingly,  9  CFR  part  82  is  amended 
as  follows: 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  (END)  AND  CHLAMYDIOSIS; 
POULTRY  DISEASE  CAUSED  BY 
SALMONELLA  ENTERITIDIS 
SEROTYPE  ENTERITIDIS 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

■  2.  In  §  82.3,  paragraph  (c)  is  amended 
by  adding,  in  alphabetical  order,  under 
the  heading  "California",  an  entry  for 
Kem  Coxmty  to  read  as  follows: 

§82.3    Quarantined  areas. 


(c) 


California 


Kem  County:  That  portion  of  the 
coimty  that  lies  south  of  a  line  drawn  as 
follows:  Beginning  on  the  Kern/Los 
Angeles  County  line  at  latitude  34.8200, 
longitude  - 118.7600  (a  point 
approximately  8  miles  east  of  the  point 
where  Interstate  Highway  5  intersects 
the  Kem/Los  Angeles  County  line);  then 
northeast  from  that  point  along  an 
imaginary  line  to  the  intersection  of  Oak 
Creek  Road  £md  Tehachapi  Willow 
Springs  Road;  then  northeast  from  the 
intersection  of  Oak  Creek  Road  and 
Tehachapi  Willow  Springs  Road  along 
an  imaginary  line  to  the  intersection  of 
Phillips  Road  and  State  Highway  14; 
then  northeast  on  State  Highway  14  to 
Red  Rock  Randsburg  Road;  then 
northeast  on  Red  Rock  Randsburg  Road 
to  Garlock  Road;  then  north  and  east  on 
Oarlock  Road  to  U.S.  Highway  395;  then 
north  on  U.S.  Highway  395  to  Searles 
Station  Cutoff  Road;  then  northeast  on 
Searles  Station  Cutoff  Road  to  the  Kem/ 
San  Bernardino  County  line. 
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Done  in  Washington,  DC,  this  13th  day  of 
May  2003. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  03-12432  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  3410-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  02-127-1] 

Ports  Designated  for  Exportation  of 
Livestock;  Portland,  OR 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  the  exportation  of 
livestock  by  designating  Portland 
International  Airport  in  Portland,  OR,  as 
a  port  of  embarkation  and  B  Bar  C 
Ranch,  in  Gervais,  OR,  and  Pony  World 
Farm  in  Portland,  OR,  as  export 
inspection  facilities  for  that  port.  This 
rule  will  add  a  port  of  embarkation  and 
export  inspection  facilities  through 
which  livestock  may  be  processed  for 
export. 

DATES:  This  rule  will  be  effective  on  July 
18,  2003,  unless  we  receive  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  by 
Jime  18.  2003. 

ADDRESSES:  You  may  submit  comments 
or  notice  of  intent  to  submit  adverse 
comments  by  postal  mail/commercial 
delivery  or  by  e-mail.  If  you  use  postal 
mail/commercial  delivery,  please  send 
ioui  copies  (an  original  and  three 
copies)  to:  Docket  No.  02-127-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-127-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-127-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hoiu-s  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Roger  Perkins,  Senior  Staff  Veterinarian, 

Technical  Trade  Services,  National 

Center  for  Import  and  Export,  VS, 

APHIS.  4700  River  Road.  Unit  39, 

Riverdale,  MD  20737-1231;  (301)  734- 

8364. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91 , 
"Inspection  and  Handling  of  Livestock 
for  deportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  The  regulations  state,  among 
other  things,  that  all  animals,  except 
animals  exported  by  land  to  Canada  or 
Mexico,  must  be  exported  through 
designated  ports  of  embarkation,  unless 
the  exporter  can  show  that  the  animals 
would  suffer  undue  hardship  if  they 
were  required  to  be  moved  to  a 
designated  port  of  embarkation. 

Paragraph  (a)  of  §  91.14  contains  a  list 
of  designated  ports  of  embarkation  and 
export  inspection  facilities.  To  receive 
designation  as  a  port  of  embarkation,  a 
port  must  have  an  export  inspection 
facility  available  for  the  inspection, 
holding,  feeding,  and  watering  of 
animals  prior  to  exportation.  The 
facility  must  meet  the  standards  in 
§  91.14(c)  concerning  physical 
construction  and  size,  inspection 
implements,  cleaning  and  disinfection, 
feed  and  water,  access  by  inspectors, 
animal  handling  arrangements,  testing 
and  treatment  of  animals,  location, 
disposal  of  animal  wastes,  lighting, 
office  and  restroom  facilities,  and 
walkways. 

B  Bar  C  Ranch  and  Pony  World  Farm 
operate  facilities  near  Portland 
International  Airport,  Portland,  OR,  that 
have  served  as  export  inspection 
facilities  for  equines  on  a  case-by-case 
basis  since  September  2001  and  March 
2000,  respectively.  The  companies  have 
requested  that  we  approve  each  facility 
as  a  permanent  export  inspection 
facility,  which  would  enable  them  to 
contract  for  shipments  of  equines 
without  first  having  to  ask  for 
permission  from  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS).  Both 
B  Bar  C  Ranch  and  Pony  World  Farm 


have  constructed  facilities  specifically 
for  the  inspection,  holding,  feeding,  and 
watering  of  horses  intended  for  export. 
Both  facilities  have  passed  a  number  of 
APHIS  inspections  and  meet  all  of  the 
requirements  for  use  as  an  export 
facility.  There  are  five  APHIS  veterinary 
medical  officers  assigned  to  offices 
located  within  1  to  2  hours'  drive  who 
will  be  available  to  support  the 
facilities.  The  number  of  equines 
moving  through  each  facility  is  such 
that  each  facility  could  function 
effectively  and  efficiently  on  a 
permanent  basis.  Therefore,  we  are 
amending  the  regulations  by  adding 
Portland  International  Airport  to  the  list 
of  ports  of  embarkation  in  §  91.14(a)  and 
by  adding  B  Bar  C  Ranch  and  Pony 
World  Farm  as  export  inspection 
facilities  for  equines  for  that  port. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  on  July  18,  2003, 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  on  or  before 
June  18,  2003. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  wnritten  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before 
the  effective  date.  We  will  then  publish 
a  proposed  rule  for  public  comment. 

As  discussed  previously,  if  we  receive 
no  written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  document  in  the  Federal 
Register,  before  the  effective  date  of  this 
direct  final  rule,  confirming  that  it  is 
effective  on  the  date  indicated  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Ofiice  of  Management  and  Budget 
has  waived  its  review  imder  Executive 
Order  12866. 

Background 

In  the  year  2002,  receipts  from  trade 
in  live  animals  (cattle,  horses,  sheep, 
swine  and  goats)  totaled  approximately 
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$495  million  dollars.  ^  Trade  in  this 
market  is  directly  linked  to  ports  of 
embarkation,  along  with  the  associated 
export  inspection  facilities.  This  rule 
vrill  designate  Portland  International 
Airport  as  a  port  of  embarkation  from 
which  animals  can  be  exported  from  the 
United  States  emd  B  Bar  C  Ranch  and 
Pony  World  Farm  as  export  inspection 
facilities.  These  inspection  facilities 
meet  the  standards  described  in  the 
regulations,  which  range  from  the  use  of 
prescribed  building  materials  to 
procedures  for  cleaning  and  disinfecting 
the  facility. 

In  2000-2001,  there  were 
approximately  21,000  livestock 
operations  in  Oregon  ^  and  production 
of  all  livestock  products  in  the  State  for 
that  year  was  valued  at  $786.1  million.^ 
Of  the  21,000  livestock  operations,  more 
than  90  percent  are  classified  as  small 
businesses.'*  Consequently,  this  analysis 
of  the  economic  effects  of  adding  a  port 
of  embarkation,  along  with  the 
associated  inspection  facilities,  is  also 
sufficient  for  analyzing  the  small  entity 
impact. 

Impact  on  Small  Entities 

In  2000-2001,  the  total  earnings  in 
Oregon  from  exports  of  live  animals  and 
meat  were  more  than  $8.9  million.^ 
Currently,  the  State  of  Oregon  does  not 
have  a  designated  port  of  embarkation 
or  approved  export  inspection  facilities. 
As  such,  livestock  owners  wishing  to 
export  their  animals  have  to  first 
tTEUisport  the  cargo  to  one  of  the  nearest 
port  and  inspection  facilities,  located  in 
California  and  Washington.  The  cost 
savings  resulting  from  decreased 
transportation  cost  will  result  in  a 
monetary  benefit  for  exporters  of 
livestock,  primarily  through  reduced 
fuel  charges.  Of  course,  the  more  a 
particular  livestock  owner  is  involved  in 
the  export  of  live  animals,  the  greater 
the  cost  savings  will  be.  However,  it  is 
clear  that  in  terms  of  per  animal  value, 
the  reduced  cost  of  fuel  to  transport 
animals  to  ports  of  embarkation  would 
not  likely  result  in  significant  savings. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 


f  World  Trade  Atlas,  based  on  Bureau  of  Census 
dau. 

«  USDA,  Agricultural  Statistics  2002.  Washington, 
D(p:  National  Agricultural  Statistics  Service.  2002. 

•  DASS,  Oregon  Livestock,  Dairy,  and  Poultry 
2000.  Portland,  OR:  Oregon  Agricultural  Statistics 
Service  2000-2001. 

*  A  small  livestock  operation  is  one  having 
STSCOOO  or  less  in  annual  receipts.  Table  of  Size 
Standards  based  on  NAICS  2002.  Washington,  DC: 
U.S.  Small  Business  Administration,  2002. 

'  USDA,  U.S.  Agricultural  Exports.  Washington, 
DC:  Foreign  Agricultural  Service.  2002. 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule; 

(2)  has  no  retroactive  effect;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare, 
Exports,  Livestock,  Reporting  and 
recordkeeping  requfrements. 
Transportation. 

Accordingly,  9  CFR  part  91  is 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

■  1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  19  U.S.C. 
1644a(c);  21  U.S.C.  136,  136a,  and  618;  46 
U.S.C.  3901  and  3902;  7  CFR  2.22,  2.80,  and 
371.4. 

■  2.  In  §  91.14,  paragraphs  (a)(14) 
through  (a)(18)  are  redesignated  as 
paragraphs  (a)(15)  through  (a)(19), 
respectively,  and  a  new  paragraph  (a)(14) 
is  added  to  read  as  follows: 

§  91 .1 4    Ports  of  embarkation  and  export 
inspection  facilities. 

(a)*  *  * 
(14)  Oregon. 
"  (i)  Portland  International  Airport. 

(A)  B  Bar  C  Ranch.  6460  Highway 
219,  Gervais,  OR  97026,  (503)  981-1600. 

(B)  Pony  World  Farm,  13630  NW.. 
Springville  Lane,  Portland,  OR  97229, 
(503)  330-8300. 

(ii)  [Reserved] 


Done  in  Washington,  DC,  this  13th  day  of 
May  2003  . 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-12389  Filed  5-16-03;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM253,  Special  Conditions  No. 
25-235-SC] 

Special  Conditions:  Rayttieon  Aircraft 
Company  Model  MS  125  Series  700A 
and  700B  Airplanes;  Higii  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Raytheon  Aircraft 
Company  Model  HS  125  Series  700A 
and  700B  airplanes  modified  by 
Raytheon  Aircraft  Services,  Inc.  These 
modified  airplanes  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technologic  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the    ' 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  April  18,  2002. 
Comments  must  be  received  on  or 
before  July  3,  2003. 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM253,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM253. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
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Renton,  Washington,  98055-4056; 
telephone  (425)  227-2796;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  is  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.,  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  conunents  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
conmients  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  December  31,  2002,  Raytheon 
Aircraft  Services  Inc.,  applied  to  the 
FAA,  Fort  Worth  Special  Certification 
Office,  for  a  supplemental  type 
certificate  (STC)  to  modify  certain 
Raytheon  Aircraft  Company  Model  HS 
125  Series  700A  and  700B  airplanes. 
These  airplanes  are  two  flightcrew,  two- 
engine  airplanes,  each  with  a  maximum 
takeoff  weight  of  up  to  25,500  lbs.  The 
proposed  modification  incorporates  the 
installation  of  an  Electronic  Flight 


Instrument  System  (EFIS).  The 
equipment  originally  installed  in  these 
airplanes  presented  the  required 
information  in  the  form  of  analog 
displays.  The  information  presented  is 
flight  critical.  The  EFIS  as  a  digital 
system  is  vulnerable  to  HIRF  external  to 
the  airplane.  The  avionics/electronics 
and  electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Amendment  21-69,  effective 
September  16,  1991,  Raytheon  Aircraft 
Services,  Inc.  must  show  that  the 
modified  Raytheon  Aircraft  Company 
Model  HS  125  Series  700A  and  700B 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A3EU,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
14  CFR  21.101  as  part  of  Amendment 
21-77,  but  those  changes  do  not  become 
effective  until  June  10,  2003.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A3EU 
include  Part  10  of  the  Civil  Air 
Regulations  (CAR).  This  certification  is 
equivalent  to  CAR  4b  dated  December 
1953,  as  amended  by  Amendment  4b-l 
through  Amendment  4b-l  1 ,  exclusive 
of  CAR  4b  350(e),  and  includes  Special 
Regulation  SR  422B.  In  addition,  the 
certification  basis  includes  certain  later 
amendments  to  14  CFR  part  25  that  are 
not  relevant  to  these  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  modified  Raytheon 
Aircraft  Company  Model  HS  125  Series 
700A  and  700B  airplanes  modified  by 
Raytheon  Aircraft  Services  Inc.  because 
of  a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  HS  125  Series 
700A  and  700B  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 


§  21.101(b)(2).  Amendment  21-69. 
effective  September  16.  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Raytheon  Aircraft 
Services  Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  these  , 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
§  21.101(a)(1),  Amendment  21-69, 
effective  September  16,  1991. 

Novel  or  Unusual  Design  Features 

The  modified  Raytheon  Aircraft 
Company  Model  HS  125  Series  700A 
and  700B  airplanes  will  incorporate 
brand  new  avionics/electronics  and 
electrical  systems  that  will  perform 
critical  functions.  These  systems  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensiue  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Raytheon  Aircraft  Company 
Model  HS  125  Series  700A  and  700B 
airplanes.  These  special  conditions 
require  that  new  avionics/electronics 
and  electrical  systems  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  and  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  inununity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 


Federal  Register/ Vol.  68.  No.  96/Monday.  May  19.  2003 /Rules  and  Regulations  26993 


window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  wit)i  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  identified  in  the 
following  table  for  the  ft^quency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


1 

Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

101 

100 
500 
2M 
30  1 
70  1 
100 
200 
400 
700 
1  Q 
2G 
4G 
6G 
8G 
12( 
18( 

<Hz-100kHz 

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

kHz-500  kHz 

50 

kHz-2  MHz  

50 

Hz-30  MHz  

100 

^Hz-70  MHz  

50 

WIHz-100  MHz  

50 

MHz-200  MHz  ......... 

MHz^OO  MHz  

MHz-700  MHz  

MHz-1  GHz  

100 

100 

50 

100 

HZ-2GHZ 

Hz-4GHz 

200 
200 

Hz-6GHz 

200 

Hz-BGHz 

200 

Hz-12  GHz 

300 

3Hz-18GHz 

200 

3HZ-40  GHz 

200 

The  field  strengths  are  expressed  in  tenns 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Raytheon 
Aircraft  Compahy  Model  HS  125  Series 
700A  and  700B  airplanes.  Should 
Raytheon  Afrcraft  Services  Inc.  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  featiu^e,  these  special  conditions 
would  apply  to  that  model  as  well  as 
under  the  provisions  of  14  CFR 
21.101(a)(1).  Amendment  21-60. 
effective  September  16,  1991. 


Conclusion 

This  action  affects  only  certain  novel 
and  unusual  design  features  on  the 
Raytheon  Aircraft  Company  Model  HS 
125  Series  700A  and  700B  airplanes,  ft 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  Because  a 
delay  would  significantly  affect  4he 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  record  keeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  Raytheon  Aircraft 
Company  Model  HS  125  Series  700A 
and  700B  airplanes: 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  tie  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failiue  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  afrplane. 


Issued  in  Renton,  Washington,  on  April  18, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  03-12376  Filed  5-16-03;  8:45  am) 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-200S-14931 ;  Airspace 
Docket  No.  03-ACE-34] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E  Airspace; 
Kansas  City  Downtown  Airport,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Monday,  May  5,  2003,  (68  FR  23577) 
[FR  Doc.  03-11030].  It  corrects  an  error 
in  the  identified  paragraph  of  the  legal 
description  of  Class  E  airspace  to  be 
amended  at  Kansas  City  Downtown 
Airport,  MO. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  03-11030, 
pubUshed  on  Monday,  May  5,  2003,  (68 
FR  23577),  modified  Class  D  and  Class 
E  airspace  areas  at  Kansas  City 
Downtown  Airport,  MO.  The  paragraph 
of  Federal  Aviation  Administration 
Order  7400.9K  pertaining  to  Class  E 
airspace  was  misidentified. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Class  E  airspace  at 
Kansas  City  Downtown  Airport,  MO,  as 
published  in  the  Federal  Register  on 
May  5,  2003,  (68  FR  23577)  [FR  Doc.  03- 
11030],  is  corrected  as  follows: 

§71.1    [Corrected] 

■  On  page  23578,  Column  3,  third 
paragraph  from  the  bottom,  change 
"Paragraph  6002  Class  E  Airspace, 
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Designated  as  Surface  Areas"  to  read 
"Paragraph  6004  Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
or  Class  E  Surface  Area." 

Issued  in  Kansas  City,  MO,  on  May  8,  2003. 
David  W.  Hope, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

|FR  Doc.  03-12377  Filed  5-16-03:  8:45  am| 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-15075;  Airspace 
Docket  No.  03-ACE-43] 

Modification  of  Class  E  Airspace; 
Valentine,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  An  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS) 
Runway  (RWY)  14  ORIGINAL  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  to  serve  Miller 
Field,  Valentine.  NE.  This  action 
expands  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Valentine,  NE  to  contain 
aircraft  executing  the  approach.  The 
Miller  Field  airport  reference  point  has 
been  redefined  and  is  incorporated  into 
the  legal  description  of  Valentine,  NE 
Class  E  airspace. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  25,  2003. 

ADDRESSES:  Send  comments  on  this 
regulation  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15075/ 
Airspace  Docket  No.  03-ACE-43,  at  the 
begiiming  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone  (816) 
329-2524.' 

SUPPLEMENTARY  INFORMATION:  The 
amendment  to  14  CFR  part  71  modifies 
the  Class  E  airspace  area  at  Valentine, 
NE.  An  RNAV  (GPS)  RWY  14 
ORIGINAL  SIAP  has  been  developed  to 
serve  Miller  Field,  Valentine,  NE.  The 
SIAP  requires  additional  controlled 
airspace  to  contain  aircraft  executing  the 
approach  procedure.  This  action 
expands  Class  E  airspace  extending 
upward  from  700  fee  AGL  at  Valentine, 
NE.  The  National  Aeronautical  Charting 
Office  redefined  the  Valentine,  Miller 
Field,  NE  airport  reference  point 
effective  April  9,  2003.  Class  E 
controlled  airspace  at  Valentine,  NE  is 
defined,  in  part,  by  the  Miller  Field 
airport  reference  point.  This  action 
corrects  discrepancies  between  the 
previous  and  revised  airport  reference 
points  by  modifying  the  Valentine,  NE 
Class  E  airspace  area.  It  incorporates  the 
revised  Miller  Field  airport  reference 
point  in  the  Class  E  airspace  legal 
description  and  brings  the  airspace  area 
into  compliance  with  FAA  Order 
7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  fee  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 


period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15075/ Airspace 
Docket  No.  03-ACE-43."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K.  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfaoe  of  the  earth. 


ACE  NE  E5    Valentine,  NE 

Valentine,  Miller  Field,  NE 

(Lat.  42°51'28"  N.,  long.  100°32'51''W.) 
Vplentine  NDB 
iCLat.  42°51'42"  N.,  long.  100°32'59"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Miller  Field;  and  within  2.6  miles 
each  side  of  the  149°  bearing  from  the 
Valentine  NDB  extending  from  the  6.5-mile 
radius  to  7.9  miles  southeast  of  the  airport: 
and  within  1.8  miles  each  side  of  the  325° 
bearing  from  the  airport  extending  from  the 
6.5-mile  radius  to  9.2  miles  northwest  of  the 
airport. 
***** 

Issued  in  Kansas  City,  MO,  on  May  8,  2003. 
David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[PR  Doc.  03-12379  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Injectable  or  Implantable  Dosage  Form 
New  Animal  Drugs;  Zinc  Gluconate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Technology 
Transfer,  Inc.  The  NADA  provides  for 
use  of  zinc  gluconate  solution  for 
chemical  sterilization  of  dogs  by 
intratesticular  injection. 
DATES:  This  rule  is  effective  May  19, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7543,  e- 
mail:  mberson@c\Tn. fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Technology  Transfer,  Inc.,  33  East 
Broadway,  suite  190,  Columbia.  MO 
65203,  filed  NADA  141-217  that 
provides  for  use  of  NEUTERSOL  (zinc 
gluconate  neutralized  by  arginine) 
Injectable  Solution  for  chemical 
sterilization  of  3-  to  10-month-old  male 
dogs  by  intratesticular  injection.  The 
NADA  is  approved  as  of  March  17, 
2003,  and  the  regulations  are  amended 
in  21  CFR  part  522  by  adding  new 
§  522.2690  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  Technology  Transfer, 
Inc.,  has  not  been  previously  listed  in 
the  animal  drug  regulations  as  a  sponsor 
of  an  approved  application.  At  this  time, 
21  CFR  510.600(c)  is  being  amended  to 
add  entries  for  the  firm. 

In  accordcmce  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application  ■ 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  die 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  begiiming  March 
17.2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  diis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 


List  of  Subfects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 
Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e. 

■  2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"Technology  Transfer,  Inc."  and  in  the' 
table  in  paragraph  (c)(2)  by  numerically 
adding  an  entry  for  "067647"  to  read  as 
follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c) 
(1) 


*  *  * 

*  *  * 


Firm  name  and  address 


Drug  labeler 
code 


Technology  Transfer,  Inc., 
33  East  Broadway,  suite 
190,  Columbia,  MO 
65203. 


067647 


(2)** 


Drug  lat>eler 
code 


Firm  name  and  address 


067647  Technology  Transfer,  Inc., 

33  East  Broadway,  suite 
190,  Columbia,  MO 
65203. 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  4.  Section  522.2690  is  added  to  read  as 
follows: 
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§  522.2690    Zinc  gluconate. 

(a)  Specifications.  Each  milliliter  of 
solution  contains  13.1  milligrams  zinc 
as  zinc  gluconate  neutralized  to  pH  7.0 
with  L-arginine. 

(b)  Sponsor.  See  No.  067647  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use  in  dogs — (1) 
Amount.  The  volume  injected  into  each 
testicle  is  based  on  testicular  width  as 
determined  by  measuring  each  testicle 
at  its  widest  point  using  a  metric  scale 
(millimeter)  caliper. 

(2)  Indications  for  use.  Intratesticular 
injection  for  chemical  sterilization  of  3- 
to  10-month-old  male  dogs. 

(3)  Limitations.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  May  12,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-12368  Filed  5-16-03:  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Notice  of  Temporary  Extension  of 
Conditional  Exception  to  Bank  Secrecy 
Act  Regulations  Relating  to  Orders  for 
Transmittal  of  Funds  by  Financial 
Institutions 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTION:  Extension  of  conditional 
exception. 

summary:  FinCEN  is  giving  notice  that 
it  is  extending,  until  December  1,  2003, 
a  conditional  exception  to  a  Bank 
Secrecy  Act  requirement  that  is  due  to 
expire  on  May  31,  2003.  The  exception 
permits  flnancial  institutions  to 
substitute  coded  information  for  the  true 
name  and  address  of  a  customer  in  a 
funds  transmittal  order.  The  purpose  of 
the  extension  is  to  permit  FinCEN  to 
perform  a  study  of  the  alternatives  to 
continuing  the  conditional  exception. 
DATES:  Effective  June  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vogt,  Executive  Associate 
Director,  Office  of  Regulatory  Programs, 
FinCEN,  (202)  354-6400,  or  Judith  R. 
Starr,  Chief  Counsel,  FinCEN,  (703) 
905-3590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1998,  FinCEN  granted  a  conditional 
exception  ("the  CIF  Exception")  to  the 
strict  operation  of  31  CFR  103.33(g)  (the 
"Travel  Rule").  See  FinCEN  Issuance 
98-1,  63  FR  3640  Qanuary  26.  1998). 


The  Travel  Rule  requires  a  financial 
institution  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more.  The  CIF  Exception 
addressed  computer  programming 
problems  in  the  banking  and  securities 
industries  by  relaxing  the  Travel  Rule's 
requirement  that  a  customer's  true  name 
and  address  be  included  in  a  funds 
transmittal  order,  so  long  as  alternate 
steps,  described  in  FinCEN  Issuance  98- 
1  and  designed  to  prevent  avoidance  of 
the  Travel  Rule,  were  satisfied.  By  its 
terms,  the  CIF  Exception  to  the  Travel 
Rule  was  to  expire  on  May  31,  1999; 
however,  in  light  of  programming 
burdens  associated  with  year  2000 
compliance  issues,  FinCEN  extended 
the  CIF  Exception  so  that  it  would 
expire  on  May  31,  2001.  See  FinCEN 
Issuance  99-1,  64  FR  41041  (July  29, 
1999).  On  May  30.  2001,  after  first 
soliciting  input  fi-om  the  law 
enforcement  community  for  its  views  on 
any  law  enforcement  burdens  caused  by 
the  CIF  Exception.  FinCEN  again 
extended  the  CIF  Exception.  The  CIF 
Exception  is  scheduled  to  expire  on 
May  31,  2003.  See  FinCEN  Issuance 
2001-1,  66  FR  32746  (June  18,  2001). 
On  March  7.  2003.  FinCEN  published  a 
Notice  of  intent  to  permit  the  CIF 
exception  to  expire  on  May  31,  2003. 
The  Notice  solicited  comment  on  four 
issues: 

(1)  Whether  there  are  technological 
barriers  to  full  compliance  with  the 
Travel  Rule; 

(2)  Whether  financial  institutions  will 
require  additional  time  to  comply; 

(3)  Whether  the  exception  has  bad  an 
adverse  effect  on  law  enforcement 
investigations;  and 

(4)  Whether  there  is  a  potential  for 
abuse  of  the  exception. 

n.  The  OF  Exception 

FinCEN  promulgated  the  Travel  Rule 
in  1995.  The  Travel  Rule  requires 
financial  institutions  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more,  which  must  "travel" 
with  the  order  throughout  the  funds 
transmittal  sequence.  Among  these 
requirements  is  that  each  transmittor's 
financial  institution  and  intermediary 
financial  institution  include  in  a 
transmittal  order  the  transmittor's  true 
name  and  street  address.  See  31  CFR 
103.33(g)(l)(i)-(ii)  and  (g)(2)(i)-(ii). 
Subsequently,  financial  institutions 
represented  to  FinCEN  that  their  ability 
to  comply  with  the  Travel  Rule  at  all 
depended  on  their  ability  to  use  their 
automated  customer  information  files, 
known  as  CIFs.  Although  an  originating 
institution  always  knew  the  originating 


customer's  true  name  and  address,  the 
CIFs  were  often  programmed  with 
coded  or  nominee  names  and  addresses 
(or  post  office  boxes).  The 
reprogramming  tasks  involved  in 
changing  the  CIFs  were  represented  to 
be  a  significant  barrier  to  compliance 
with  the  Travel  Rule.  In  light  of  these 
burdens,  and  in  the  interest  of  obtaining 
prompt  compliance,  FinCEN 
promulgated  the  conditional  exception. 

The  conditional  exception  provides 
that  a  financial  institution  may  satisfy 
the  requirements  of  31  CFR  103.33(g) 
that  a  customer's  true  name  and  address 
be  included  in  a  transmittal  order,  only 
upon  satisfaction  of  the  following 
conditions: 

(1)  The  CIFs  are  not  specifically 
altered  for  the  particular  transmittal  of 
funds  in  question; 

(2)  The  CIFs  are  generally 
programmed  and  used  by  the  institution 
for  customer  communications,  not 
simply  for  transmittal  of  funds 
transactions,  and  as  so  programmed 
generate  other  than  true  name  and  street 
address  information; 

(3)  The  institution  itself  knows  and 
can  associate  the  CIF  information  used 
in  the  funds  transmittal  order  with  the 
true  name  and  street  address  of  the 
transmittor  of  the  order; 

(4)  The  transmittal  order  includes  a 
question  mark  symbol  immediately 
following  any  designation  of  the 
transmittor  other  than  by  a  true  name  on 
the  order; 

(5)  Any  currency  transaction  report  or 
suspicious  activity  report  by  the 
institution  with  respect  to  the  funds 
transmittal  contains  the  true  name  and 
address  information  for  the  transmittor 
and  plainly  associates  the  report  with 
the  particular  funds  transmittal  in 
question. 

The  conditional  exception  further 
provides  that  it  has  no  application  to 
any  funds  transmittals  for  whose 
processing  an  institution  does  not 
automatically  rely  on  preprogrammed 
and  prespecified  CIF  name  and  address 
information.  FinCEN's  release 
promulgating  the  CIF  Exception  further 
warned  financial  institutions  that  any 
customer  request  for  a  nominee  name  in 
a  CIF  should  be  carefully  evaluated  as 
a  potentially  suspicious  transaction.  See 
63  FR  3642. 

m.  Comments  Received  on  the 
Expiration  of  the  GIF  Exception 

The  comment  period  closed  on  April 
21,  2003.  FinCEN  received  16  comments 
from  banks,  trade  groups,  financial 
consultants,  the  Federal  Reserve's 
Wholesale  Products  Branch,  and  the 
Department  of  Justice,  reflecting  a 
diversity  of  views.  Eight  commenters 
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agreed  that  the  exception  should  expire; 
seven  commenters  (three  of  them  in  one 
joint  comment),  opposed  letting  the 
exception  expire;  one  commenter  split 
the  difference  in  favor  of  requiring  the 
true  name  but  keeping  the  exception  for 
the  true  address;  and  the  Federal 
Reserve's  Wholesale  Products  Branch 
urged  that  FinCEN  perform  a  study  of 
the  current  and  future  uses  of  customer 
identification  before  determining 
whether  it  is  necessary  to  let  the 
exception  Japse. 

Industry  Comments.  The  financial 
community  commenters  were  divided 
oi^  all  the  issues  raised  in  the  Notice. 

bidustry  comments  in  favor  of 
eiqpiration.  Comments  received  from 
commimity  banks,  independent  banks, 
and  credit  unions  supported  letting  the 
exception  expire.  They  stated  they  are 
generally  in  compliance  already,  or  can 
do  so  readily  with  the  change  of  a  form. 
They  saw  no  technological  barriers  to 
compliance.  For  instance,  one  trade 
organization  stated  that  its  members 
using  Fedwire  are  already  in 
compliance,  and  that  Fedwire  has  fields 
for  entering  true  name  and  address 
information.  According  to  this 
commenter.  the  Federal  Home  Loan 
Bank  wire  service  also  accommodates 
this  information  in  its  funds  transmittal 
orders.  Another  organization,  which 
counts  1 ,000  credit  unions  as  its 
members,  stated  there  vnW  be  no 
problem  complying  by  Jime  1,  2003.  It 
also  stated  that  it  believes  having  the 
true  name  and  address  fields  in  the 
transmittal  orders  will  simplify 
compliance  with  Sec.  314  and  OF  AC 
searches. 

industry  comments  opposed  to 
expiration.  The  contrary  viewpoint  was 
represented  by  several  large  banks  and 
three  major  trade  associations.  They 
stated  that  compliance  with  the  true 
name  and  address  requirement  would 
impose  significant  reprogramming  costs 
upon  them.  According  to  one  bank, 
customer  names  and  addresses  are 
stored  in  their  CIFs.  They  may  contain 
a  variety  of  different  addresses  and 
name  variations,  especially  for  corporate 
customers.  The  wire  transfer  systems  are 
separate  from  the  CIFs  and  do  not 
interface  directly  with  them. 
Apparently,  the  banks  would  have  to 
reprogram  their  CIFs  to  track  and  send 
true  name  and  address  information  with 
individual  payment  orders.  Although 
none  of  the  conunenters  estimated  the 
costs  associated  with  such 
reprogramming,  they  contend  it  would 
be  expensive.  Given  their  other  Patriot 
Act  tasks,  they  believed  it  would  be 
impossible  to  complete  such 


reprogramming  before  the  deadline.^ 
None  of  these  commenters  believed 
there  is  any  harm  to  law  enforcement 
from  the  exception,  citing  the  paucity  of 
requests  for  true  name  and  address 
information  they  have  received  from 
law  enforcement  over  the  years.  Finally, 
they  did  not  see  much  potential  for 
abuse.  A  joint  comment  by  the  trade 
associations  stated  that  the  use  of 
pseudonjrm  in  private  banking  accoimts 
(cited  in  the  Notice)  occurs  only  in 
exceptional  cases  such  as  for  public 
figures,  or  to  hide  a  name  in  an 
accumidation  account  that  might  tip  off 
the  market  to  a  trading  strategy. ^ 

Government  comments.  Government 
comments  were  likewise  divided.  The 
Department  of  Justice  strongly 
supported  expiration  of  the  exception, 
arguing  that  it  has  already  outlived  the 
reasons  it  was  originally  granted.  Justice 
stated  that  it  would  be  easier  to  obtain 
timely  compliance  with  subpoenas  if 
banks  did  not  have  to  check  additional 
records  to  find  true  name  and  address 
information. 3  The  Federal  Reserve's 
Wholesale  Products  Office  ("WPO"). 
however,  stated  that  discussions  with  its 
customer  advisory  group  lead  it  to 
believe  that  many  banks  are  ill  equipped 
to  comply  if  the  exception  expires.  "The 
WPO  also  expressed  concern  about  the 
effect  expiration  of  the  exception  could 
have  on  straight-through  processing 
initiatives,  which  aim  at  eliminating 
manual  intervention  in  the  flow  of 
payment  information  from  originator  to 
beneficiary.  Therefore,  it  proposes  that 
FinCEN  study  the  use  of  CIFs  to 
determine  the  effect  of  the  elimination 
of  the  exception  would  have,  not  only 
on  current  systems,  but  on  the 
achievement  of  processing  goals. 

IV.  Need  for  Further  Study 

FinCEN  believes  that  the  WPO  is 
correct  that  further  study  is  needed, 


'  In  contrast,  one  bank  stated  it  does  not  use 
coded  customer  names,  and  its  comment  was  solely 
concerned  with  the  issue  of  using  true  addresses 
because  of  the  existence  of  alternate  addresses  for 
customers,  which  it  believed  would  cost  it  $20,000 
in  programming  development  costs  to  address. 

^  FinCEN  notes,  however,  that  these  examples 
appear  to  violate  the  condition  of  the  exception  that 
the  code  be  in  use  generally  and  that  there  be  no 
alteration  for  a  specific  case. 

^  In  addition,  the  exception  can  prevent  law 
enforcement  and  intelligence  analysts  from  being 
able  to  track  fully  the  flow  of  funds.  Suspicious 
Activity  Reports  filed  by  intermediary  institutions 
that  do  not  have  true  name  and  address  information 
are  much  less  useful.  Intercepts  or  undercover 
operations  that  obtain  intermediary  transmittals  and 
cannot  approach  banks  because  of  the  sensitivity  of 
their  operations  will  lack  information  that  may  be 
critical  to  them.  The  use  of  coded  information  may 
prevent  an  intermediary  bank  from  recognizing  that 
it  has  records  related  to  a  government  target,  and, 
if  the  government  has  not  also  approached  the 
transmitting  bank,  critical  information  may  be 
missed. 


albeit  a  study  more  precisely  targeted  at 
the  benefits  and  burdens  associated 
with  the  available  alternatives.  The 
technological  issues  involved  in 
complying  with  the  Travel  Rule  appear 
to  vary  among  financial  institutions,  and 
it  is  not  clear  what  the  global  costs 
would  be  of  removing  the  exception 
entirely.  Having  gaps  in  the  funds 
transfer  process  where  the  inability  to 
recognize  the  identity  of  a  funds 
transmittor  could  harm  law  enforcement 
investigations  should  be  avoided  where 
possible,  as  should  imposing 
uimecessary  costs  at  a  time  when 
financial  institutions  are  working 
diligently  to  comply  with  niunerous 
Patriot  Act  requirements.  FinCEN 
therefore  intends  to  perform  a  study  to 
determine  the  best  way  to  reconcile  the 
competing  interests  by  obtaining  data  on 
the  costs  and  benefits  of  each  available 
alternative  (for  example,  it  may  be 
feasible  to  require  true  name 
information  but  not  true  address 
information).  For  the  expected  duration 
of  the  study  (approximately  180  days), 
the  CIF  Exception  will  be  temporarily 
extended. 

V.  FinCEN  Issuance  2003-1 

By  virtue  of  the  authority  contained  in 
31  CFR  103.55(a)  and  (b),  which  has 
been  delegated  to  the  Director  of 
FinCEN,  the  effective  period  of  the  CIF 
Exception,  as  such  Exception  is  set  forth 
(as  part  of  FinCEN  Issuance  98-1,  63  FR 
3640  (January  6,  1998))  imder  the 
heading  "Grant  of  Exceptions"  (63  FR 
3641)  is  extended  so  that  the  CIF 
Exception  will  expire  on  December  1 . 
2003  (if  not  revoked  or  modified  with 
respect  to  such  expiration  date  prior  to 
that  time),  for  transmittals  of  funds 
initiated  after  that  date. 

Dated:  May  13,  2003. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

[FR  Doc.  03-12371  Filed  5-16-03;  8:45  am] 
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summary:  This  document  revises  rules 
to  allow  for  electronic  filing  of  forms  by 
Multichannel  Video  Programming 
Distributors  ("MVPDs")  via  the  Cable 
Operations  And  Licensing  System 
("COALS").  When  COALS,  currendy 
being  completed,  is  fully  implemented 
MVPDs  will  be  able  to  file  over  the 
Internet  cable  community  registrations, 
aeronautical  fi^quency  notifications, 
operational  change  information,  cable 
television  system  reports,  annual  signal 
leakage  reports,  and  Cable  Television 
Relay  Service  (CARS)  applications. 
Electronic  filing  of  each  type  of  data 
will  become  mandatory  6  months  after 
the  Conunission  has  determined  that  the 
form  for  collecting  it  has  been  reliably 
automated.  This  action  includes 
providing  forms  for  information 
previously  submitted  by  letter  and 
simplifying  the  CARS  license 
application. 

DATES:  These  rules  contain  information 
collection  requirements  that  have  not 
been  approved  by  OMB.  The  Federal 
Conununications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  these  rules.  Public  and  agency 
comments  are  due  July  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  T.  McKee,  202-418-2355,  or 
Michael  Lance,  202-418-7014.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Judith  B. 
Herman  at  202-^18-0214,  or  via  the 
Internet  at  iboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (R&O)  in  CS  Docket  No.  00- 
78;  FCC  03-55,  adopted  March  13,  2003. 
and  released  March  19,  2003.  The 
complete  text  of  this  R&O  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center,  Courtyard 
Level,  445  12th  Street,  SW., 
Washington,  DC,  and  also  may  be 
piuchased  from  the  Commission's  copy 
contractor.  Qualex  International.  Portals 
n.  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@aol.com. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassettes,  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin  at  202-418- 
7426,  TTY  202-418-7365,  or  at 
bmiUin@fcc.gov.  In  addition  to  filing 
comments  with  the  Office  of  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Judith  B. 
Herman.  Federal  Communications 
Commission,  Room  1-C804.  445  12th 


Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboIey@fcc.gov. 

The  Notice  of  Proposed  Rule  Making 
(NPRM)  in  this  proceeding  may  be 
found  at  65  FR  48211,  August  7,  2000. 

Synopsis  of  the  Report  and  Order 

This  Report  and  Order  revises  ovu- 
rules  governing  the  filing  of  the  majority 
of  forms  filed  by  the  public  for  the 
Multichannel  Video  and  Cable 
Television  Service  ("MVCTS")  and 
applications  in  the  Cable  Television 
Relay  Service  ("CARS").  In  addition  to 
the  CARS  microwave  applications,  these 
forms  include  cable  television  operator 
registrations,  change  of  operational 
information,  cable  television  system 
reports,  aeronautical  frequency  usage 
filings,  and  annual  signal  leakage 
reports.  These  rule  changes  facilitate  our 
implementation  of  the  Cable  Operations 
and  Licensing  System  ("COALS")  and 
will  allow  for  a  new  electronic  filing 
system.  This  action  will  reduce  the 
effort  for  Multichannel  Video 
Programming  Distributors  ("MVPDs")  to 
file  applications,  reports,  and  other 
documents.  It  will  also  enhance  the 
availability  to  the  industry  and  the 
public  of  cable  system  and  multichannel 
video  programming  systems 
information.  This  action  is  also  another 
step  for  the  Commission  in  complying 
with  Government  Paperwork 
Elimination  Act. 

Use  of  COALS  will  become 
mandatory  in  phases  as  the  Commission 
verifies  its  reliability  for  filing  each 
form.  Thus,  electronic  filing  of  each 
form  will  be  made  mandatory  six 
months  after  the  Commission 
announces  that  the  software  for  filing 
that  form  is  available.  The  Commission 
will  publish  by  Public  Notice  the  date 
on  which  mandatory  filing  will  begin.  In 
cases  where  filers  can  show  that 
electronic  filing  will  work  a  hardship  on 
them,  the  Commission  will  consider 
waivers  of  the  mandatory  filing 
requirement. 

"This  Report  and  Order  also  makes 
modifications  to  procediual  rules  for 
filings  by  MVPDs.  It  redefines  major  and 
minor  modifications  of  CARS  stations 
and  license  applications.  It  also  requires 
that  geographic  coordinates  be  given 
using  the  1983  North  American  Datum 
(NAD83). 

This  Report  and  Order  contains  new 
or  modified  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Pub.  L.  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  3507(d)  of  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
new  or  modified  information 


collection(s)  contained  in  this 
proceeding. 

Paperwork  Reduction  Act 

This  Report  and  Order  contains  a 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  conunent 
on  the  information  collection(s) 
contained  in  this  Report  and  Order  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  ("NPRM")  in  CS  Docket  No. 
00-78,  FCC  00-165.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  Notice,  including 
comment  on  the  IRFA.  This  present 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  conforms  to  die  RFA. 

A.  Need  for,  and  Objectives  of.  This 
Report  and  Order 

We  revise  our  rules  governing  the 
filing  of  forms  and  applications  for  the 
Multichannel  Video  and  Cable 
Television  Services.  These  include 
applications  in  the  Cable  Television 
Relay  Service  (CARS  microwave 
applications),  cable  television  operator 
registrations,  and  aeronautical 
frequency  usage  filings.  These  rule 
changes  are  designed  to  facilitate  our 
implementation  of  electronic  filing  via 
the  new  Cable  Operations  And 
Licensing  System  ("COALS").  We 
undertake  implementation  of  the 
COALS  electronic  filing  system  so  that 
cable  services  applicants  and  associated 
parties  may  file  documents  with  greater 
speed  and  efficiency.  Because  it  is 
available  over  the  Internet  and  is  fully 
searchable,  the  system  will  also  make 
license  and  cable  operational 
information  more  accessible  to  the 
Commission's  staff,  the  MVPD  industry, 
and  the  general  public.  Furthermore,  it 
is  expected  that  the  cost  of  filing 
applications  or  obtaining  information 
will  be  reduced. 

B.  Summary  of  Significant  Issues  Raised 
bv  Public  Comments  in  Response  to 
IRFA 

No  one  commented  in  direct  response 
to  the  IRFA.  We  received  only  one 
comment  in  the  proceeding — from  the 
National  Cable  Telecommunications 
Association  ("NCTA").  That  comment 
did  address  the  issue  of  the  biu-den  on 
small  entities  that  would  result  if  we 
decide  to  make  electronic  filing 


mandatory.  We  responded  to  their 
concern  by  creating  an  indefinite 
transition  period  dimng  which 
electronic  filing  will  be  optional.  A 
waiver  of  the  requirement  may  also  be 
granted. 

C.  Description  and  Estimate  of  the 
Nvmber  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  RFA  directs  the  Commission  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  niunber  of, 
small  entities  that  will  be  affected  by  the 
rules  adopted  herein.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

A  small  organization  is  generally  "any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  government 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50.000."  As  of  1992.  there 
were  approximately  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns:  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Biu-eau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81.600  (96%)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  niunber  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  these  rules.  It  is  possible  that 
various  types  of  small  organizations  are 
cable  operators  or  other  types  of 
Multichannel  Video  Programming 
Distributor. 

The  rules  we  adopt  will  apply  to  all 
Multichannel  Video  Programming 
Distributors.  This  includes  cable 
systems,  the  Multipoint  Distribution 
Service  ("MDS"),  the  Multichannel, 
Multipoint  Distribution  Service 
("MMDS"),  and  Private  Cable  Operators 
("PCOs"). 


Small  MVPDs.  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution  . 
systems,  satellite  master  antenna 
systems,  open  video  systems,  and 
subscription  television  services. 
According  to  the  Census  Bureau,  there 
were  1,423  such  cable  and  other  pay 
television  services  generating  less  than 
$12.5  nuUion  in  revenue.  We  address 
below  services  individually  to  provide  a 
more  precise  estimate  of  small  entities. 
The  Commission  has  developed,  with 
SBA's  approval,  its  ovfn  definition  of  a 
small  cable  system  operator  for  the 
purposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  fewer  than 
400,000  subscribers  nationwide.  Based 
on  our  most  recent  information,  we 
estimate  that  there  were  1439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  The  Commission's  rules 
define  a  "small  system,"  for  the 
purposes  of  rate  regulation,  as  a  cable 
system  with  15,000  or  fewer  subscribers. 
The  Commission  does  not  request  nor 
does  the  Conunission  collect 
information  concerning  cable  systems 
serving  15,000  or  fewer  subscribers  and 
thus  is  unable  to  estimate,  at  this  time, 
the  number  of  small  cable  systems 
nationwide. 

The  Conununications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  of  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  a  cable  operator  serving 
fewer  than  617,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
aimual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  617,000  subscribers  or  less  totals 
approximately  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 


whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
niunber  of  cable  system  operators  that 
woidd  qualify  as  small  cable  operators 
imder  definition  in  the  Communications 
Act.  It  should  be  further  noted  that 
recent  industry  estimates  project  that 
there  will  be  a  total  of  64,000,000 
subscribers  and  we  have  based  our  fee 
revenue  estimates  on  that  figiu^. 

Private  Cable  Operators/ Satellite 
Master  Antenna  Systems.  Based  on  our 
most  recent  information,  we  estimate 
that  there  are  3400  private  cable 
operators  ("PCOs").  Most  of  these 
qualify  as  small  cable  companies  under 
the  SBA  and  Commission  rate 
regulation  definitions.  These  operators 
primarily  serve  multiple  dwelling  units 
("MDU")  and  commercial  multiple 
tenant  units  ("MTU").  The  MDU  market 
is  comprised  of  20  to  25  million  units. 
Commercial  multiple  tenant  units  (and 
there  SBA  size  standards)  include  hotels 
($6.0  milUon),  hospitals  ($29.0  million), 
nursing  care  facilities  ($11.5  million), 
homes  for  the  elderly  ($6.0  million),  and 
similar  facilities.  PCOs  serve  3,000  to 
4,000  customers  each,  but  some  serve 
15,000  to  55,000  subscribers  each. 
Consequently,  most  PCOs  are  small 
entities,  and  we  estimate  that  there  are 
more  than  3,400  small  entity  private 
cable  system  operators  that  may  be 
affected  by  the  decisions  and  rules  we 
are  adopting. 

Open  Video  System  ("OVS").  The 
Commission  has  certified  26  OVS 
operators.  As  an  OVS  is  comparable  in 
most  ways  to  a  cable  system,  the  cable 
system  size  standards  are  appropriate. 
Qf  these,  one.  Affiliates  of  Residential 
Communications  Network,  Inc. 
("RCN"),  is  clearly  not  a  small  system. 
RCN  received  approval  to  operate  OVS 
systems  in  New  York  City,  Boston, 
Washington,  DC,  and  other  areas.  RCN 
has  approximately  506,700  video 
subscribers;  is  the  largest  broadband 
service  provider  in  the  country,  1.5 
million  homes  passed;  and  is  the 
thirteenth  largest  MVPD.  The 
Commission  has  not  set  a  separate  size 
standard  for  an  OVS.  Under  that 
standard  RCN  is  not  a  small  system 
operator.  Little  financial  information  is  " 
available  for  the  other  entities 
authorized  to  provide  OVS  service  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities  under  FCC  standards. 

Multichannel,  Multipoint  Distribution 
Service  (-'MMDS").  The  Commission 
refined  the  definition  of  "small  entity" 
for  the  auction  of  MMDS  as  an  entity 
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that,  together  with  its  affiliates,  has 
annual  average  gross  revenues  that  are 
not  more  than  $40  million  for  the 
proceeding  three  calendar  years.  This 
definition  of  a  small  entity,  in  the 
context  of  the  Commission's  decision 
concerning  MMDS  auctions,  has  been 
approved  by  the  SBA. 

The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorization  in  493  basic  trading  areas 
("BTAs").  Of  the  67  winning  bidders.  61 
qualified  as  small  entities  under  the 
Commission  definition.  Five  wiimers 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses.  In 
1998,  the  Commission  released  the  Two- 
Way  Order  permitting  MDS/ITFS 
licensees  to  construct  digital  two-way 
systems  that  could  provide  high-speed, 
high-capacity  broadband  service, 
including  two-way  Internet  service  via 
cellularized  communication  systems.  As 
a  result,  although  over  2,650  MDS  and 
MMDS  licenses  have  been  issued  in  the 
U.S.,  four  companies — Sprint, 
WorldCom,  Nucentrix  and  BellSouth — 
hold  more  than  half  of  the  licenses. 
Collectively,  these  four  companies  can 
potentially  reach  75%  of  the  U.S. 
population.  The  number  of  MMDS 
subscribers,  however,  has  declined  to 
approximately  490,000  from  700,000 
last  year.  Presumably,  the  remaining 
licenses  are  held  by  small  businesses 
imder  the  Commission  auction  standard 
for  small  entities. 

D.  Description  of  Projected  Reporting, 
Record  Keeping  and  other  Compliance 
Requirements 

This  Report  and  Order  creates  no 
additional  reporting,  record  keeping,  or 
other  requirements.  Rather,  makes 
reporting  easier  and  more  efficient  by 
permitting  filing  by  electronic  means  via 
the  Internet.  It  also  simplifies  reporting 
by  standardizing  forms  and  deleting 
duplicate  and  unnecessary  data 
collections. 

E.  Steps  Taken  To  Minimize  the  Impact 
on  Small  Entities,  and  Significant 
Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 


under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
ft"om  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities." 

The  impact  of  this  action  on  small 
entities  will  not  only  be  identical  to  the 
impact  pn  large  entities,  it  will  be 
entirely  beneficial.  It  gives  them  the 
option  of  eliminating  the  cost  and 
expense  of  filing  paper  copies  of 
required  documents.  We  did  not  adopt 
a  requirement  for  mandatory  electronic 
filing  specifically  because  of  concerns 
for  the  burden  that  mandatory  filing 
might  impose  upon  small  entities. 

Report  to  Congress.  We  will  send  a 
copy  of  this  Report  and  Order,  including 
this  FRFA,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act  of  1996.  A  copy  of  this  report  and 
Order  and  FRFA  (or  summary  thereof) 
will  also  be  published  in  the  Federal 
Register,  pursuant  to  5  U.S.C.  604(b), 
and  will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Ordering  Clauses 

■  Accordingly,  pursuant  to  authority 
found  in  sections  4(i)-(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)-(j),  303(c),  (f), 
and  (r),  and  309(j),  the  Commission's 
rules  are  amended  as  set  forth  in  this 
Order. 

■  The  action  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  and  found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  these  new 
or  modified  information  collection 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and  Budget 
(OMB)  as  prescribed  by  the  Paperwork 
Reduction  Act.  Consequently,  the 
amendments  to  the  Commission's  rules 
set  forth  in  this  Order  will  become 
effective  upon  announcement  in  the 
Federal  Register  of  OMB  approval  of  the 
new  or  modified  information  collecting 
requirements  and  the  implementation  of 
the  electronic  filing  system  specified 
therein. 

The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


List  of  Subjects 

47CFRPartO 

Organization  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

47  CFR  Parti 

Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  76 

Cable  television,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio,  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0,  1, 
76,  and  78  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

■  1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155,  225,  unless 
otherwise  noted. 

■  2.  Revise  §  0.401(b)(3)  to  read  as 
follows: 

§  0.401     Location  of  Connmisslon  offices. ' 

***** 

(b)  *   *   * 

(3)  Alternatively,  applications  and 
other  filings  may  be  sent  electronically 
via  the  Universal  Licensing  System 
(ULS)  or  the  Cable  Operations  and 
Licensing  System  (COALS)  as 
appropriate  for  use  of  those  systems. 

PART  1— PRACTICE  AND 
PROCEDURE 

■  3.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154(i),  154(j), 
155,  225,  303(r).  309  and  325(e). 

■  4.  In  the  table  in  §  1.1104,  entry  8  is 
amended  by  revising  the  introductory 
text  and  by  revising  entries  h.  and  i.  to 
read  as  foUows: 

§1.1104    Schedule  of  charges  for 
applications  and  other  filings  for  media 
services. 
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Action 


FCC  fomi  No. 


Fee  amount 


Payment  type 
code 


Address 


8.  Multichannel  Video  and  Cable  Television  ServJces" 


h.  Registration  of  a  Cable  Commu-       322  &  159 
lily. 


i.    Aeronautical    Frequency   Notifica-       321  &  159 
tlon. 


50.00 


50.00 


TAC  Federal    Communications    Commis- 

sion, Media  Services,  P.O.  Box 
358205,  Pittsburgh,  PA  15251- 
5205. 

TAC  Federal    Communications    Commis- 

sion, Media  Services,  P.O.  Box 
358205,  Pittsburgh,  PA  15215- 
5205. 


■  5.  Section  1 . 1 1 1 1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§1.1111     Filing  locations. 


{1«F( 


(d)  Fees  for  applications  and  other 
filings  pertaining  to  the  Multichannel 
Video  and  Cable  Television  Service 
(MVCTS)  and  the  Cable  Television 
Relay  Service  (CARS)  that  are  submitted 
electronically  via  the  Cable  Operations 
and  Licensing  System  (COALS)  may  be 
paid  electronically  or  sent  to  the 
Commission's  lock  box  bank  manually. 
When  paying  manually,  applicants  must 
include  the  FCC  Form  159  generated  by 
COALS  (pre-filled  with  the  transaction 
confirmation  number)  and  completed 
with  the  necessary  additional  payment 
information  to  edlow  the  Commission  to 
verify  that  payment  was  made.  Manual 
payments  must  be  received  no  later  than 
ten  (10)  days  after  receipt  of  the 
application  or  filing  in  COALS  or  the 
application  or  filing  will  be  dismissed. 
■  6.  Add  subpart  M  to  read  as  follows: 

Subpart  M— Cable  Operations  and 
UcMising  System  (COALS) 

Secj 

1.17)01  Purpose. 

1.1702  Scope. 

1.1703  Definitions. 

1.1704  Station  files. 

1.1705  Forms;  electronic  and  manual  filing. 

1.1706  Content  of  filings. 

1.1707  Acceptance  of  filings. 

§1.1701    Purpose. 

To  provide  electronic  filing  of 
applications,  notifications,  registration 
statements,  reports,  and  related 
docimaents  in  the  Multichannel  Video 
and  Cable  Television  Services  and  the 
Cable  Television  Relay  Services. 

§1.1702    Scope. 

This  subpart  applies  to  filings 
required  by  §§  76.403,  76.1610,  76.1801, 
76.1803,  &  76.1804,  and  78.11  through 
78.36  of  this  chapter. 

§1.1703    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 


(a)  Application.  A  request  on  Form 
327  for  a  station  license  as  defined  in 
Section  3(b)  of  the  Communications  Act, 
completed  in  accordance  with  §  78.15 
and  signed  in  accordance  with  §  78.16 
of  this  chapter,  or  a  similar  request  to 
amend  a  pending  application  or  to 
modify  or  renew  an  authorization.  The 
term  also  encompasses  requests  to 
assign  rights  granted  by  the 
authorization  or  to  transfer  control  of 
entities  holding  authorizations. 

(b)  Authorization.  A  written 
instrument  issued  by  the  FCC  conveying 
authority  to  operate,  for  a  specified 
period,  a  station  in  the  Cable  Television 
Relay  Service.  In  addition,  this  term 
includes  authority  conveyed  by 
operation  of  rule  upon  filing  notification 
of  aeronautical  frequency  usage  by 
MVPDs  or  registration  statements  by 
cable  operators. 

(c)  Cable  Operations  And  Licensing 
System  (COALS).  The  consolidated 
database,  application  filing  system,  and 
processing  system  for  Multichaimel 
Video  and  Cable  Television  Services 
(MVCTS)  and  the  Cable  Television 
Relay  Service  (CARS).  COALS  supports 
electronic  filing  of  all  applications, 
notifications,  registrations,  reports,  and 
related  documents  by  applicants  and 
licensees  in  the  MVCTS  and  CARS,  and 
provides  public  access  to  licensing 
information. 

(d)  Cable  Television  Relay  Service 
(CARS).  All  services  authorized  under 
part  78  of  this  title. 

(e)  Filings.  Any  application, 
notification,  registration  statement,  or 
report  in  plain  text  or,  when  as 
prescribed,  on  FCC  Forms  320,  321,  322, 
324,  325,  or  327,  whether  filed  in  paper 
form  or  electronically. 

(f)  Multichannel  Video  and  Cable 
Television  Services  (MVCTS).  All 
services  authorized  or  operated  in 
accordance  with  part  76  of  this  title. 

(g)  Receipt  date.  The  date  an 
electronic  or  paper  application  is 
received  at  the  appropriate  location  at 
the  Commission  or  the  lock  box  bank. 
Major  amendments  to  pending 


applications  as  defined  in  §  78.109  of 
this  chapter,  will  result  in  the 
assignment  of  a  new  receipt  date, 
(h)  Signed.  For  manually  filed 
applications  only,  an  original  hand- 
vmtten  signatiu-e.  For  electronically 
filed  applications  only,  an  electronic 
signature.  An  electronic  signature  shall 
consist  of  the  name  of  the  applicant 
tremsmitted  electronically  via  COALS 
and  entered  on  the  filing  as  a  signature. 

§1.1704    Station  files. 

Applications,  notifications, 
correspondence,  electronic  filings  and 
other  material,  and  copies  of 
authorizations,  comprising  technical, 
legal,  and  administrative  data  relating  to 
each  system  in  the  Midtichannel  Video 
and  Cable  Television  Services  (MVCTS) 
and  the  Cable  Television  Relay  Service 
(CARS)  are  maintained  by  the 
Commission  in  COALS  and  the  Public 
Reference  Room.  These  files  constitute 
the  official  records  for  these  stations  and 
supersede  any  other  records,  database  or 
lists  from  the  Commission  or  other 
sources. 

§1.1 705    Forms;  electronic  and  manual 
filing. 

(a)  Application Jorms.  Operators  jn 
the  Multichaimel  Video  and  Cable 
Television  Services  (MVCTS)  and 
applicants  and  licensees  the  Cable 
Television  Relay  Service  (CARS)  shall 
use  the  following  forms  and  associated 
schedules:  . 

(1)  FCC  Form  320,  Basic  Signal 
Leakage  Performance  Report.  FCC  Form 
320  is  used  by  MVPDs  to  report 
compliance  with  the  basic  signal 
leakage  performance  criteria. 

(2)  FCC  Form  321 .  Aeronautical 
Frequency  Notification.  FCC  Form  321 
is  used  by  MVPDs  to  notify  the 
Commission  prior  to  operating  channels 
in  the  aeronautical  fi^uency  bands. 

(3)  FCC  Form  322.  Cable  Community 
Registration.  FCC  Form  322  is  used  by 
cable  system  operators  to  commence 
operation  for  each  community  unit. 

(4)  FCC  Form  324,  Operator.  Address, 
and  Operational  Information X^hanges. 
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FCC  Form  324  is  used  by  cable 
operators  to  notify  the  Commission  of 
changes  in  administrative  data  about  the 
operator  and  operational  status  changes. 

(5)  FCC  Form  325,  Cable  Television 
System  Report.  FCC  Form  325  is  used  by 
cable  operators  to  report  general 
information  and  signal  and  frequency 
distribution  data. 

(6)  FCC  Form  327.  Application  for 
Cable  Television  Relay  Service  Station 
License.  FCC  Form  327  and  associated 
schedules  is  used  to  apply  for  initial 
authorizations,  modifications  to  existing 
authorizations,  amendments  to  pending 
applications,  and  renewals  of  station 
authorizations.  FCC  Form  327  is  also 
used  to  apply  for  Commission  consent 
to  assignments  of  existing  CARS 
authorizations  and  to  apply  for 
Commission  consent  to  the  transfer  of 
control  of  entities  holding  CARS 
authorizations. 

(b)  Electronic  filing.  Six  months  after 
the  Commission  announces  their 
availability  for  electronic  filing,  all 
applications  and  other  filings  using  FCC 
Forms  320,  321,  322,  324,  325,  and  327 
and  their  respective  associated 
schedules  must  be  filed  electronically  in 
accordance  with  the  electronic  filing 
instructions  provided  by  COALS. 

(1)  There  will  be  two  ways  for  parties 
to  electronically  file  applications  with 
the  Commission:  batch  and  interactive. 

(i)  Batch  filing.  Batch  filing  involves 
data  transmission  in  a  single  action. 
Batch  filers  will  follow  a  set 
Commission  format  for  entering  data. 
Batch  filers  will  then  send,  via  file 
transfer  protocol,  batches  of  data  to  the 
Commission  for  compiling.  COALS  will 
compile  such  filings  overnight  and 
respond  the  next  business  day  with  a 
return  or  dismissal  of  any  defective 
filings.  Thus,  batch  filers  will  not 
receive  immediate  correction  from  the 
system  as  they  enter  the  information. 

(ii)  Interactive  filing.  Interactive  filing 
involves  data  transmission  with  screen- 
by-screen  prompting  from  the 
Commission's  COALS  system. 
Interactive  filers  will  receive  prompts 
from  the  system  identifying  data  entries 
outside  the  acceptable  ranges  of  data  for 
the  individual  fields  at  the  time  the  data 
entry  is  made. 

(2)  Attachments  to  applications  must 
be  uploaded  along  with  the 
electronically  filed  application 
whenever  possible. 

(3)  Any  associated  dociunents 
submitted  with  an  application  must  be 
uploaded  as  attachments  to  the 
application  whenever  possible.  The 
attachment  should  be  uploaded  via 
COALS  in  Adobe  Acrobat  Portable 
Document  Format  (PDF)  whenever 
possible. 


(c)  Manual  filing.  (1)  Forms  320,  321, 
322,  324,  325,  and  327  may  be  filed 
manually. 

(2)  Manual  filings  must  be  submitted 
to  the  Commission  at  the  appropriate 
address  with  the  appropriate  filing  fee. 
The  addresses  for  filing  emd  the  fee 
amounts  for  particular  applications  are 
listed  in  subpart  G  of  this  part,  and  in 
the  appropriate  fee  filing  guide  for  each 
service  available  from  the  Commission's 
Forms  Distribution  Center  by  calling  1- 
800-418-FORM  (3676).  The  form  may 
be  downloaded  from  the  Commission's 
Web  site:  http://www.fcc.gov. 

(3)  Manual  filings  requiring  fees  as  set 
forth  at  subpart  G,  of  this  part  must  be 
filed  in  accordance  with  §  0.401(b)  of 
this  chapter. 

(4)  Manual  filings  that  do  not  require 
fees  must  be  addressed  and  sent  to  the 
Media  Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

(5)  FCC  forms  may  be  reproduced  and 
the  copies  used  in  accordance  with  the 
provisions  of  §  0.409  of  this  chapter. 

(d)  Applications  requiring  prior 
coordination.  Parties  filing  applications 
that  require  frequency  coordination 
shall,  prior  to  filing,  complete  all 
applicable  frequency  coordination 
requirements  in  §  78.36  of  this  chapter. 

§  1 .1 706    Content  of  filings. 

(a)  General.  Filings  must  contain  all 
information  requested  on  the  applicable 
form  and  any  additional  information 
required  by  the  rules  in  this  title  and 
any  rules  pertaining  to  the  specific 
service  for  which  the  filing  is  made. 

(b)  Antenna  locations.  Applications 
for  CARS  stations  and  aeronautical 
frequency  usage  notifications  must 
describe  each  transmitting  anteima  site 
or  center  of  the  cable  system, 
respectively,  by  its  geographical 
coordinates.  Geographical  coordinates 
must  be  specified  in  degrees,  minutes, 
and  seconds  to  the  nearest  tenth  of  a 
second  of  latitude  and  longitude. 
Submissions  must  provide  such  data 
using  the  NAD83  datiun. 

(c)  Antenna  structure  registration. 
Owners  of  certain  antenna  structures 
must  notify  the  Federal  Aviation 
Administration  and  register  with  the 
Commission  as  required  by  Part  1 7  of 
this  chapter.  Applications  proposing  the 
use  of  one  or  more  new  or  existing 
antenna  structures  must  contain  the 
FCC  Antenna  Registration  Number(s)  of 
each  structure  for  which  registration  is 
required.  If  registration  is  not  required, 
the  applicant  must  provide  information 
in  its  application  sufficient  for  the 
Commission  to  verify  this  fact. 

(d)  Environmental  concerns.  Each 
applicant  is  required  to  indicate  at  the 


time  its  application  is  filed  whether  a 
Commission  grant  of  the  application 
may  have  a  significant  environmental 
effect,  as  defined  by  §  1.1307.  If  yes,  em 
Environmental  Assessment,  required  by 
§  1.1311,  must  be  filed  with  the 
application  and  environmental  review 
by  the  Commission  must  be  completed 
prior  to  construction. 

(e)  International  coordination. 
Channel  assignments  and  usage  under 
part  78  are  subject  to  the  applicable 
provisions  and  requirements  of  treaties 
and  other  international  agreements 
between  the  United  States  government 
and  the  governments  of  Canada  and 
Mexico. 

(f)  Taxpayer  Identification  Number 
(TINs).  All  filers  are  required  to  provide 
their  Taxpayer  Identification  Numbers 
(TINS)  (as  defined  in  26  U.S.C.  6109)  to 
the  Commission,  pursuant  to  the  Debt 
Collection  Improvement  Act  of  1996 
(DCL\).  Under  the  DCIA,  the  FCC  may 
use  an  applicant  or  licensee's  TIN  for 
purposes  of  collecting  and  reporting  to 
the  Department  of  the  Treasury  any 
delinquent  amounts  arising  out  of  such 
person's  relationship  with  the 
Government. 

§1.1707    Acceptance  of  filings. 

Regardless  of  filing  method,  all 
submissions  with  an  insufficient  fee, 
grossly  deficient  or  inaccurate 
information,  or  those  without  a  valid 
signature  will  be  dismissed 
immediately.  For  any  submission  that  is 
found  subsequently  to  have  minimally 
deficient  or  inaccurate  information,  we 
will  notify  the  filer  of  the  defect.  We 
will  allow  15  days  from  the  date  of  this 
notification  for  correction  or 
amendment  of  the  submission  if  the 
amendment  is  minor.  If  the  applicant 
files  a  timely  corrected  application,  it 
will  ordinarily  be  processed  as  a  minor 
amendment  in  accordance  with  the 
Commission's  rules.  Thus  it  will  have 
no  effect  on  the  initial  filing  date  of  the 
application  or  the  applicant's  filing 
priority.  If,  however,  the  amendment 
made  by  the  applicant  is  not  a  simple 
correction,  but  constitutes  a  major 
amendment  to  the  application,  it  will  be 
governed  by  the  rules  and  procedures 
applicable  to  major  amendments,  that  is, 
it  will  be  treated  as  a  new  application 
with  a  new  filing  date  and  new  fees 
must  be  paid  by  the  applicant.  Finally, 
if  the  applicant  fails  to  submit  an 
amended  application  within  the  period 
specified  in  the  notification,  the 
application  will  be  subject  to  dismissal 
for  failure  to  prosecute. 


PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

■  7.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

I  Authority:  47  U.S.C.  151,  152,  153,  154, 
301,  302,  303,  303a,  307,  308,  309,  312,  315, 
317,  325,  503,  521,  522,  531,  532,  533,  534, 
535,  536,  537,  543,  544,  544a.  545,  548,  549, 
552,  554,  556.  558,  560,  561,  571,  572,  573. 

■  8.  Amend  §  76.403  by  revising  the 
second  sentence  to  read  as  follows: 

§  76.403    Cable  television  system  reports. 
*   *  These  forms  shall  be  completed 
d  filed  with  (retximed  to)  the 
Commission  within  60  days  after  the 
Commission  notifies  the  operator  that 
the  form  is  due.  *  *  *  , 
■|9.  Revise  §  76.620  to  read  as  follows: 

§  76.620    Non-cable  multichannel  video 
programming  distributors  (MVPDs). 

jSections  76.605(a)(12),  76.610.  76.611. 
76.612,  76.614.  76.1803.  76.1804. 
76.616.  and  76.617  shall  apply  to  all 
non-cable  MVPDs.  Exception:  Non-cable 
MVPDs  serving  less  than  1000 
subscribers  and  less  than  1000  units  do 
not  have  to  comply  with  §  76.1804(g). 

■  10.  Amend  §  76.1610  by  revising  the 
introductory  text  and  paragraphs  (a),  (c), 
and  (d)  and  adding  paragraph  (g)  to  read 
as  follows: 

§76.1610    Change  of  operational 
information. 

The  Operator  shall  inform  the 
Commission  on  FCC  Form  324 
whenever  there  is  a  change  of  cable 
television  system  operator;  change  of 
legal  name,  change  of  the  operator's 
mailing  address  or  FCC  Registration 
Number  (FRN);  or  change  in  the 
operational  status  of  a  cable  television 
system.  Notification  must  be  done 
within  30  days  from  the  date  the  change 
occurs  and  must  include  the  following 
information,  as  appropriate: 

(a)  The  legal  name  of  the  operator  and 
whether  the  operator  is  an  individual, 
private  association,  partnership, 
corporation,  or  government  entity.  See 
§  76.5(cc).  If  the  operator  is  a 
partnership,  the  legal  name  of  the 
partner  responsible  for  communications 
with  the  Conunission  shall  be  supplied; 
***** 

c)  The  physical  address,  including 
zip  code,  and  e-mail  address,  if 
applicable,  to  which  all 
communications  are  to  be  directed; 

(d)  The  nature  of  the  operational 
status  chemge  (e.g..  operation 
terminated,  merged  with  another 
system,  inactive,  deleted,  etc.); 
*  I      *        *        *        * 

(g)  The  FCC  Registration  Number 
(FRN). 


■  11.  Revise  §  76.1801  to  read  as  follows: 

§  76.1 801    Registration  statement. 

(a)  A  system  conununity  unit  shall  be 
authorized  to  commence  operation  only 
after  filing  with  the  Commission  the 
following  information  on  FCC  Form 
322. 

(1)  The  legal  name  of  the  operator, 
entity  identification  or  social  seciu-ity 
nmnber.  and  whether  the  operator  is  an 
individual,  private  association, 
partnership,  or  corporation.  If  the 
operator  is  a  partnership,  the  legal  name 
of  the  partner  responsible  for 
communications  with  the  Commission 
shall  be  supplied; 

(2)  Th6  assumed  name  (if  any)  used 
for  doing  business  in  the  community; 

(3)  The  mailing  address,  including  zip 
code;  e-mail  address,  if  applicable;  and 
telephone  number  to  which 
communications  are  to  be  directed; 

(4)  The  month  and  year  the  system 
began  service  to  subscribers; 

(5)  The  name  of  the  commimity  or 
area  served  and  the  county  in  which  it 
is  located; 

(6)  The  television  broadcast  signals  to 
be  carried  which  previously  have  not 
been  certified  or  registered;  and 

(7)  The  FCC  Registration  Number 
(FRN). 

(b)  Registration  statements,  FCC  Form 
322,  shall  be  signed  by  the  operator;  by 
one  of  the  partners,  if  the  operator  is  a 
partnership;  by  an  officer,  if  the  operator 
is  a  corporation;  by  a  member  who  is  an 
officer,  if  the  operator  is  an 
unincorporated  association;  or  by  any 
duly  authorized  employee  of  the 
operator. 

(c)  Registration  statements.  FCC  Form 
322,  may  be  signed  by  the  operator's 
attorney  in  case  of  the  operator's 
physical  disability  or  of  his  absence 
from  the  United  States.  The  attorney 
shall  in  that  event  separately  set  forth 
the  reasons  why  the  registration 
statement  was  not  signed  by  the 
operator.  In  addition,  if  any  matter  is 
stated  on  the  basis  of  the  attorney's 
belief  only  (rather  than  the  attorney's 
knowledge),  the  attorney  shall 
separately  set  forth  the  reasons  for 
believing  that  such  statements  are  true. 
■  12.  Section  §  76.1803  is  revised  to  read 
as  follows: 

§  76.1803    Signal  Leakage  Monitoring. 

MVPDs  subject  to  §  76.611  must 
submit  the  results  of  ground  based 
measurements  derived  in  accordance 
with  §  76.611(a)(1)  or  airspace 
measurements  derived  in  accordance 
with  §  76.611(a)(2),  including  a 
description  of  the  method  by  which 
compliance  with  basic  signal  leakage 
criteria  is  achieved  and  the  method  of 


calibrating  the  measurement  equipment. 
This  information  shall  be  provided  to 
the  Commission  each  calendar  year  via 
FCC  Form  320. 

■  13.  Section  76.1804  is  revised  to  read 
as  follows: 

§76.1804    Aeronautical  frequencies: 
leakage  monitoring  (CLI). 

An  MVPD  shall  notify  the 
Commission  before  transmitting  any 
carrier  or  other  signal  component  with 
an  average  power  level  across  a  25  kHz 
bandwidth  in  any  160  microsecond  time 
period  equal  to  or  greater  than  10  " '» 
watts  at  any  point  in  the  cable 
distribution  system  on  any  new 
frequency  or  frequencies  in  the 
aeronautical  radio  frequency  bands 
(108-137  and  225-^00  MHz).  The 
notification  shall  be  made  on  FCC  Form 
321.  Such  notification  shall  include: 

(a)  Legal  name  and  local  address  of 
the  MVPD; 

(b)  The  names  and  FCC  identifiers 
(e.g.,  CAOOOl)  of  the  system 
communities  affected,  for  a  cable 
system,  and  the  name  and  FCC 
identifier  (e.g..  CAB901).  for  other 
MVPDs; 

(c)  The  names  and  telephone  numbers 
of  local  system  officials  who  are 
responsible  for  compliance  with 

§§  76.610  through  76.616  and  §  76.1803; 

(d)  Carrier  frequency,  tolerance,  and 
type  of  modulation  of  all  carriers  in  the 
aeronautical  bands  at  any  location  in  the 
cable  distribution  system  and  the 
maximum  of  those  average  powers 
measured  over  a  2.5  kHz  bandwidth  as 
described  in  the  introductory  paragraph 
to  this  rule  section; 

(e)  The  geographical  coordinates  (in 
NAD83)  of  a  point  near  the  center  of  the 
system,  together  with  the  distance  (in 
kilometers)  from  the  designated  point  to 
the  most  remote  point  of  the  plant, 
existing  or  planned,  that  defines  a  circle 
enclosing  the  entire  plant; 

(f)  Certification  that  the  monitoring 
procedure  used  is  in  compliance  with 
§  76.614  or  description  of  the  routine 
monitoring  procedure  to  be  used;  and 

(g)  For  MVPDs  subject  to  §  76.611,  the 
cumulative  signal  leakage  index  derived 
under  §  76.611(a)(1)  or  the  results  of 
airspace  measurements  derived  under 

§  76.611(a)(2),  including  a  description  of 
the  method  by  which  compliance  with 
the  basic  signal  leakage  criteria  is 
achieved  and  the  method  of  calibrating 
the  measurement  equipment, 
(h)  Aeronautical  Frequency 
Notifications,  FCC  Form  321.  shall  be 
personally  signed  either  electronically 
or  manually  by  the  operator;  by  one  of 
the  partners,  if  the  operator  is  a 
partnership;  by  an  officer,  if  the  operator 
is  a  corporation;  by  a  member  who  is  an 
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officer,  if  the  operator  is  an 
unincorporated  association;  or  by  any 
duly  authorized  employee  of  the 
operator. 

(i)  Aeronautical  Frequency 
Notifications,  FCC  Form  321,  may  be 
signed  by  the  operator's  attorney  in  case 
of  the  operator's  physical  disability  or  of 
his  absence  from  the  United  States.  The 
attorney  shall  in  that  event  separately 
set  forth  the  reasons  why  the  FCC  Form 
321  was  not  signed  by  the  operator.  In 
addition,  if  any  matter  is  stated  on  the 
basis  of  the  attorney's  belief  only  (rather 
t^an  the  attorney's  knowledge),  the 
attorney  shall  separately  set  forth  the 
reasons  for  beheving  that  such 
statements  are  true. 

(j)  The  FCC  Registration  Number 
(FRN). 

PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

■  14.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301,  303,  307,  308, 
309,  48  Stat.,  as  amended  1064,  1065, 1066. 
1081,  1082,  1083,  1084,  1085;  47  U.S.C.  152, 
153.  154,  301,  303,  307,  308,  309. 

■  15.  Revise  §  78.1 7  to  read  as  follows: 

§  78.1 7    Amendment  of  applications. 

Any  application  may  be  amended  as 
a  matter  of  right  prior  to  the  adoption 
date  of  any  final  action  taken  by  the 
Commission  with  respect  to  the 
application.  If  a  petition  to  deny  has 
been  filed,  the  amendment  shcill  be        / 
served  on  the  petitioner. 

■  16.  Amend  §  78.20  by  revising  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§78.20    Acceptance  of  applications;  public 
notice. 

(a)  Applications  which  are  tendered 
for  filing  are  dated  upon  receipt  and 
then  forwarded  to  the  Media  Biu'eau 
where  an  examination  is  made  to 
ascertain  whether  the  applications  are 
complete.  *  *  * 
***** 

■  17.  In  §  78.35  add  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§  78.35    Assignment  or  transfer  of  control. 

***** 

(d)  If  an  assignment  or  transfer  of 
control  involves  a  substantial  change  of 
interest,  and  requires  prior  FCC 
approval,  the  CARS  licensee  is  required 
to  file  FCC  Form  327  with  the 
Commission. 

(e)  Licensees  are  required  to  notify  the 
Commission  of  consiunmation  of  an 
approved  transfer  or  assignment.  The 
assignee  or  transferee  is  responsible  for 
providing  this  notification,  including 
the  date  the  transaction  was 
consummated.  The  transaction  must  be 


consummated  and  notification  provided 
to  the  Commission  within  60  days  of 
public  notice  of  approved,  and 
notification  of  consummation  must 
occur  no  later  than  30  days  after  actual 
consummation,  unless  a  request  for  an 
extension  of  time  to  consummate  is 
filed. 
■  18.  Revise  §  78.109  to  read  as  follows: 

§  78.1 09    Major  and  minor  modifications  to 
stations. 

(a)  Amendments  to  applications  and 
modifications  to  stations  are  classified 
as  major  or  minor.  A  major  modification 
requires  a  formal  application.  A  major 
amendment  to  an  application  is  treated 
as  a  new  application. 

(b)  Major  modifications  to  a  station  or 
amendments  to  an  application  include, 
but  are  not  limited  to: 

(1)  Any  increase  in  bandvridth; 

(2)  Any  change  in  the  transmitting 
antenna  system  of  a  station,  other  than 
a  CARS  pickup  station,  including  the 
direction  of  the  main  radiation  lobe, 
directive  pattern,  antenna  gain  or 
transmission  line,  antenna  height  or 
location; 

(3)  Any  change  in  the  type  of 
modulation; 

(4)  Any  change  in  the  location  of  a 
station  transmitter,  other  than  a  CARS 
pickup  station  transmitter,  except  a 
move  within  the  same  building  or  upon 
the  tower  or  mast  or  a  change  in  the  area 
of  operation  of  a  CARS  pickup  station; 

(5)  Any  change  in  frequency 
assignment,  including  polarization; 

(6j  Any  increase  in  authorized 
operating  power; 

(7)  Any  substantial  change  in 
ownership  or  control; 

(8)  Any  addition  or  change  in 
frequency,  excluding  removing  a 
frequency; 

(9)  Any  modification  or  amendment 
requiring  an  environmentcil  assessment 
(as  governed  by  §§1.1301  through  1319 
of  this  chapter,  including  changes 
affecting  historic  preservation  under 

§  1.1307(a)(4)  of  this  chapter  and  16 
U.S.C.  470  (National  Historic 
Preservation  Act)); 

(10)  Any  request  requiring  frequency 
coordination;  or 

(11)  Any  modification  or  amendment 
requiring  notification  to  the  Federal 
Aviation  Administration  as  defined  in 
47  CFR  17.  subpart  B. 

(c)  Minor  changes  may  be  made  at  the 
discretion  of  the  licensee,  provided 
proper  notice  is  given  to  the 
Commission  within  30  days  of 
implementing  the  change  and  provided 
further,  that  the  changes  are 
appropriately  reflected  in  the  next 
application  for  renewal  of  the  license  for 
the  station. 

(d)  For  applications  and 
modifications,  the  following  changes  are 
considered  minor: 


(1)  Any  name  change  not  involving 
change  in  ownership  or  control  of  the 
license; 

(2)  Any  change  to  administrative 
information,  e.g.,  address,  telephone 
number,  or  contact  person; 

(3)  Any  change  in  ownership  that 
does  not  affect  the  identity  or 
controlling  interest  of  the  licensee; 

(4)  Lowering  power; 

(5)  Removing  one  or  more  channels; 
or 

(6)  Deleting  a  path. 

[FR  Doc.  03-12132  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  0304301 08-31 08-01 ;  I.D. 
042503A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  2003  Management 
Measures;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  request  for 
conunents;  correction. 

SUMMARY:  NMFS  announces  a  correction 
to  the  2003  management  measures  for 
the  West  Coast  salmon  fisheries,  which 
were  published  on  May  6,  2003.  An 
error  in  the  northern  boundary  for  the 
Commercial  Season  from  "Pigeon  Point, 
CA  to  the  U.S.-Mexico  Border"  is 
corrected  to  the  northern  boundary  of 
Point  Arena,  CA. 

DATES:  Effective  irom  0001  hours  Pacific 
Daylight  Time,  May  1,  2003.  until  the 
effective  date  of  the  2004  management 
measures,  as  published  in  the  Federal 
Register.  Comments  must  be  received  by 
May  21.2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
or  Svein  Fougner  at  562-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  2003 
management  measures  for  ocean  salmon 
fisheries  at  68  FR  23913.  May  6.  2003 
[FR  Doc.  03-11084  Filed  5-1-03;  10:53 
am]  annoimced  the  northern  boundary 
for  the  commercial  season  from  "Pigeon 
Point,  CA  to  the  U.S.-Mexico  Border" 
incorrectly.  The  northern  boundary  of 
the  area  should  be  Point  Arena,  CA,  as 
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indicated  in  the  Pacific  Fishery 
Management  Council's  document 
"Preseason  Report  III  Analysis  of 
Council-Adopted  Management 
Measures  for  2003  Ocean  Salmon 
Fisheries." 


Correction 

Accordingly,  the  final  rule,  on  May  6, 
2003,  at  68  FR  23913  is  corrected  as 
follows: 

On  page  23917,  column  3,  the  heading 
of  the  third  paragraph  (starting  with  the 
first  full  paragraph),  is  corrected  from, 
"Pigeon  Point,  CA  to  U.S.-Mexico 
Border"  to  read  "Point  Arena,  CA  to 
U.S.-Mexico  Border." 


Authority:  16  U.S.C.  et  seq. 
Dated:  May  13.  2002. 
John  Oliver,  > 

Deputy  Assistant  Administrator  for 

Operations.  National  Marine  Fisheries 

Service. 

[PR  Doc.  03-12467  Filed  5-16-03:  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  68,  No.  96 

Monday,  May  19,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notice^  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


Issued  in  Washington,  DC,  on  May  12, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  03-12383  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14CFRPart3 

[Docket  No.  FAA-2003-15062;  Notice  No. 
03-07] 

RIN2120-AG08 

False  and  Misleading  Statements 
Regarding  Aircraft  Products,  Parts, 
and  Materials;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  the  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Register  on  May  5,  2003  (68  FR 
23808).  The  NPRM  proposed  additional 
rules  that  would  prohibit  certain  false  or 
misleading  statements  regarding  type 
certificated  products,  parts,  and 
materials  that  may  be  used  on  type 
certificated  products.  The  proposal 
would  also  allow  increased  inspection 
by  the  FAA  of  records  and  parts 
regarding  the  quality  of  aircraft  parts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Sharkey,  (703)  668-3720;  e- 
mail:  beverly.j.sharkey@faa.gov. 

Correction 

In  FR  Doc.  03-10946  published  on 
May  5.  2003,  on  page  23808,  in  the 
second  column,  correct  the  FOR  FURTHER 
INFORMATION  CONTACT  paragraph  to  read 
as  follows: 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Sharkey,  Suspected 
Unapproved  Parts  Program  Office 
(AVR-20),  Federal  Aviation 
Administration,  13873  Park  Center  Rd., 
Suite  165,  Hemdon,  VA  20171; 
telephone  (703)  668-3720,  facsimile 
(703)  481-3002,  e-mail 
beverly.j.  sharkey@faa  .gov. 


14CFRPart39 

[Docket  No.  2003-SW-04-AD] 

RIN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters  Inc.,  Model  600N 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  MD  Helicopters  Inc.  Model 
600N  helicopters.  The  AD  would 
require  reducing  the  life  limit  of  the 
main  rotor  drive  shaft  (drive  shaft)  and 
changing  the  life  limit  shown  on  the 
component  history  card  or  equivalent 
record.  This  proposal  is  prompted  by 
the  review  of  final  fatigue  test  data, 
which  indicates  that  the  life  limit  of  the 
drive  shaft  should  be  reduced  by  2000 
hours  time-in-service  (TIS).  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  drive 
shaft,  loss  of  drive  to  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  July  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
04-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Dalla  Riva,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 


Office,  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5248,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  eire  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
04-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

This  document  proposes  adopting  a 
new  AD  for  MD  Helicopters  Inc.  Model 
600N  helicopters.  The  AD  would 
require  reducing  the  life  limit  of  the 
drive  shaft  from  16,000  hours  TIS  to 
14,000  hours  TIS  and  revising  the 
component  history  card  or  an  equivalent 
record  to  reflect  the  reduced  life  limit. 
This  proposal  is  prompted  by  the  review 
of  final  fatigue  test  data,  which  indicates 
that  the  life  limit  of  the  drive  shaft 
should  be  reduced  to  prevent  parts  from 
remaining  in  service  beyond  their 
fatigue  life.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
drive  shaft,  loss  of  drive  to  the  main 
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rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  MD 
Helicopters  Inc.  Service  Bulletin 
SB600N-033,  dated  December  13,  2001 
(ASB),  which  specifies  reducing  the  life 
limit  of  the  drive  shaft  at  the  next 
scheduled  maintenance  or  within  1 
year,  whichever  occurs  first. 

This  unsafe  condition  created  by  this 
reduced  fatigue  life  limit  to  a  critical 
component  is  likely  to  exist  or  develop 
on  other  helicopters  of  the  same  type 
design.  Therefore,  the  proposed  AD 
would  require  within  100  hours  TIS 
reducing  the  life  limit  for  the  drive  shaft 
from  16,000  hours  TIS  to  14,000  hours 
TIS  and  reflecting  the  reduced  life  limit 
on  the  component  history  card  or  an 
equivalent  record. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  46  helicopters  of  U.S. 
registry,  that  it  would  take 
approximately  .5  work  hour  per 
helicopter  to  update  the  records,  and 
that  the  average  labor  rate  is  $60  per 
work  hoiu.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,380. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverimient.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
I  economic  impact,  positive  or  negative, 
I  on  a  substantial  number  of  small  entities 
I  under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
■regulatory  evaluation  prepared  for  this 
i  action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
j  contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

iList  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

MD  Helicopters  Inc.:  Docket  No.  2003-SW- 

04-AD. 
Applicability:  Model  BOON,  with  main 
rotor  drive  shaft  assembly  (drive  shaft),  part 
number  (P/N)  600N551O^l,  installed, 
certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  100  hours 
time-in-service  (TIS),  unless  accomplished 
previously. 

To  prevent  failure  of  the  drive  shaft,  loss 
of  drive  to  the  main  rotor  hub.  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Revise  the  component  history  card  or 
equivalent  record  for  drive  shaft,  P/N 
600N5510-1,  by  changing  the  life  limit  from 
16.000  to  14,000  hours  TIS.  Before  further 
flight,  replace  any  drive  shaft  that  has  14,000 
or  more  hours  TIS  with  an  airworthy  drive 
shaft. 

(b)  This  AD  revises  the  Limitations  section 
of  the  maintenance  manual  by  reducing  the 
life  limit  of  the  drive  shaft,  P/N  600N5510- 
1,  to  14.000  hours  TIS. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  LAACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Fort  Worth,  Texas,  on  May  12, 
2003. 

David  A.  Do%vney, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  03-12401  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14656;  Airspace 
Docket  No.  03-ACE-25] 

Proposed  Establishment  of  Class  E 
Airspace;  Brookfield,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  action  corrects  a  notice 
of  proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
Monday,  May  5,  2003,  (68  FR  23622) 
(FR  Doc.  03-11031).  It  corrects  an  error 
in  the  legal  description  of  the  proposed 
Brookfield,  MO  Class  E  airspace. 

DATES:  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  June  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  03-11031 
published  on  Monday,  May  5, 2003,  (68 
FR  23622)  proposed  to  estabhsh  Class  E 
airspace  at  Brookfield,  MO.  The 
proposed  airspace  was  to  protect  aircraft 
execuiting  newly  established  instrument 
approach  procedures  at  North  Central 
Missouri  Regional  Airport,  Brookfield, 
MO.  The  format  of  the  legal  description 
of  the  Brookfield,  MO  Class  E  airspace 
area  was  not  in  accordance  with  FAA 
Order  74000.2E,  PROCEDURES  FOR 
HANDLING  AIRSPACE  MATTERS  and 
was  published  incorrently. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
Brookfield,  MO  Class  E  airspace,  as 
published  in  the  Federal  Register  on 
Monday,  May  5,  2003,  (68  FR  23622), 
(FR  Doc.  03-11031],  is  corrected  as 
follows: 
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§71.1    [Corrected] 

On  page  23623,  Colunm  3,  second 
paragraph  from  the  bottom,  change 
"North  Central  Missouri  Regional 
Airport,  MO"  to  read  "Brookfield,  North 
Central  Missouri  Regional  Airport, 
MO." 

Issued  in  Kansas  City,  MO,  on  May  8,  2003. 
David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  03-12378  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  111  and  112 

[DocketNo.  96N-0417] 
RIN0910-AB88 

Current  Good  Manufacturing  Practice 
in  Manufacturing,  Packing,  or  Holding 
Dietary  Ingredients  and  Dietary 
Supplements 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
August  11,  2003,  the  comment  period 
for  a  proposed  rule  pubhshed  in  the 
Federal  Register  of  March  13,  2003.  The 
proposed  rule  would  establish  the 
minimum  current  good  manufactiu-ing 
practices  (CGMPs)  necessary  to  ensure 
that,  if  you  engage  in  activities  related 
to  manufactiiring,  packaging,  or  holding 
dietary  ingredients  or  dietary 
supplements,  you  do  so  in  a  manner 
that  will  not  adulterate  and  misbrand 
such  dietary  ingredients  or  dietary 
supplements.  This  action  is  being  taken 
in  response  to  requests  for  more  time  to 
submit  comments  to  FDA. 
DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by 
August  11,2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Strauss,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-821),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  02740- 
3835.  301-436-2375.. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  March  13, 
2003  (68  FR  12158),  FDA  published  a 
proposed  rule  that,  if  finalized,  would 
establish  the  minimum  CGMPs 
necessary  to  ensure  that,  if  you  engage 
in  activities  related  to  manufacturing, 
packaging,  or  holding  dietary 
ingredients  or  dietary  supplements,  you 
do  so  in  a  manner  that  will  not 
adulterate  and  misbrand  such  dietary 
ingredients  or  dietary  supplements.  The 
proposed  provisions  would  require 
manufactiu-ers  to  evaluate  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredients 
and  dietary  supplements. 

In  the  March  13,  2003,  proposed  rule, 
FDA  announced  that  the  time  period  for 
public  comment  would  be  90  days  from 
the  date  of  the  publication  in  the 
Federal  Register.  On  April  21,  2003, 
FDA  received  a  request  to  allow  an 
additional  60  days  for  interested 
persons  to  comment.  In  addition,  on 
April  25,  2003,  FDA  received  a  request 
to  allow  an  additional  90  days  for 
interested  persons  to  comment.  The 
requesters  assert  that  the  time  period  of 
90  days  is  insufficient  to  respond  fully 
to  FDA's  multiple  requests  for 
comments  and  analyses  and  to  enable 
all  potential  respondents  adequate  time 
to  conduct  the  research  necessary  to 
provide  complete  scientific  responses  to 
questions  posed  in  the  proposed  rule. 

FDA  believes  that  an  extension  of  the 
comment  period  is  appropriate,  given 
the  variety  of  issues  raised  by  the 
proposed  rule.  However,  because  the 
agency  wants  to  move  forward  on 
finalizing  the  rule  as  quickly  as 
possible,  FDA  is  extending  the  comment 
period  only  for  an  additional  60  days, 
until  August  11,  2003.  This  extension 
will  provide  the  public  with  a  total  of 
150  days  to  submit  comments.  FDA 
does  not  intend  to  grant  any  additional 
time  for  extensions  of  the  comment 
period. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  the  proposal. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  numbers  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


Dated:  May  10,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12366  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  315  and  601 
[Docket  No.  98D-078S] 

Draft  Guidances  for  Industry  on 
Medical  Imaging  Drug  and  Biological 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  the 
availability  of  three  draft  guidances  for 
industry  on  "Developing  Medical 
Imaging  Drug  and  Biological  Products." 
These  draft  guidances  are  intended  to 
assist  developers  of  medical  imaging 
drug  and  biological  products  (medical 
imaging  agents)  in  planning  and 
coordinating  their  clinical  investigations 
and  preparing  and  submitting 
investigational  new  drug  applications 
(INDs),  new  drug  applications  (NDAs), 
biologies  license  applications  (BLAs), 
abbreviated  new  drug  applications 
(ANDAs),  and  supplements  to  NDAs  or 
BLAs.  The  draft  guidances  provide 
information  on  how  FDA  will  interpret 
and  apply  certain  provisions  in  the 
agency's  regulations  on  in  vivo 
radiopharmaceuticals  used  for  diagnosis 
and  monitoring  of  diseases  and 
conditions. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidances  by 
June  18,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidances  to 
the  Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  the  Office  of 
Communications,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
either  office  in  processing  your  request. 
Submit  written  comments  on  the  draft 
guidances  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
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Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidances. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyong  Kang,  Center  for  Drug  Evaluation 
and  Research  (HFD-160),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
7510,  or  George  Q.  Mills,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-573),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
5097. 

SUPPLEMENTARY  INFORMATION: 
I.  background 

m  the  Federal  Register  of  October  14, 
1998  (63  FR  55067),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guidance  for  industry  entitled 
"Developing  Medical  Imaging  Drugs  and 
Biologies"  (the  medical  imaging  draft 
guidance).  In  a  document  published  in 
the  Federal  Register  of  January  5,  1999 
(64  FR  457),  FDA  reopened  the 
comment  period  on  the  medical  imaging 
draft  guidance  until  February  12,  1999. 
In  a  document  published  in  the  Federal 
Register  of  February  16,  1999  (64  FR 
7561).  FDA  extended  the  comment 
period  imtil  April  14,  1999. 

[FDA  received  numerous  written 
comments  on  the  medical  imaging  draft 
guidance.  In  addition,  the  agency  held 
public  meetings  on  January  25  and 
March  26,  1999,  to  discuss  various 
issues  concerning  the  medical  imaging 
draft  guidance.  In  the  Federal  Register 
of  July  31,  2000  (65  FR  46674),  the 
agency  published  a  notice  announcing 
the  availability  of  a  revised  draft 
guidance. 

(After  considering  the  comments  that 
Flt)A  received  on  the  revised  draft 
guidance,  the  agency  has  decided  to 
issue  the  guidance  again  as  a  draft  for 
comment.  The  agency  has  divided  the 
draft  guidance  into  three  parts  to  make 
it  more  user-friendly.  These  three  draft 


guidances  are  intended  to  assist 
developers  of  medical  imaging  agents  in 
plaiming  and  coordinating  their  clinical 
investigations  and  preparing  and 
submitting  INDs,  NDAs,  BLAs,  ANDAs, 
and  supplements  to  NDAs  or  BLAs. 

Part  1  of  "Medical  Imaging  Drug  and 
Biological  Products,"  entitled 
"Conducting  Safety  Assessments," 
discusses  how  to  conduct  safety 
assessments  of  medical  imaging  agents. 
Part  2,  entitled  "Clinical  Indications," 
discusses  how  clinical  development 
programs  for  medical  imaging  agents 
can  be  tailored  to  reflect  the  use  of  these 
agents  for  diagnosis  and  monitoring  of 
diseases  and  conditions.  Part  3,  entitled 
"Design,  Analysis,  and  Interpretation  of 
Clinical  Studies,"  discusses  how  to 
design  a  clinical  development  program 
for  a  medical  imaging  agent,  including 
selecting  subjects,  and  how  to  acquire, 
analyze,  and  interpret  medical  imaging 
data.  Collectively,  once  finalized  these 
draft  guidances  will  provide 
information  on  how  FDA  will  interpret 
and  apply  certain  provisions  in  the  final 
rule,  published  in  the  Federal  Register 
of  May  17,  1999  (64  FR  26657),  on  the 
evaluation  and  approval  of  in  vivo 
radiopharmaceuticals  used  in  diagnosis 
and  monitoring. 

These  draft  guidances  are  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  guidances  represent  the 
agency's  current  thinking  on  different 
aspects  of  the  development  of  medical 
imaging  agents.  They  do  not  create  or 
confer  any  rights  for  or  on  any  person 
and  do  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidances. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 


mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  The 
guidances  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
h  ttp  .//www.fda  .gov/cber/ 
guidelines.htm,  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

IV.  The  Paperwork  Reduction  Act  of 
1995 

These  guidances  contain  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  guidances  would  not  impose 
any  additional  reporting  burden  because 
information  on  the  safety  and 
effectiveness  of  medical  imaging  agents 
in  applications  for  marketing  approval 
and  INDs  is  already  required  by  existing 
regulations.  In  fact,  clarification  by  the 
guidances  of  FDA's  standards  for 
evaluation  of  medical  imaging  agents  is 
expected  to  reduce  the  overall  burden  of 
information  collection.  FDA  received  no 
comments  on  the  analysis  of 
information  collection  burdens  stated  in 
the  notice  of  availability  of  the  original 
draft  guidance  published  in  the  Federal  ~ 
Register  ou  October  14,  1998  (63  FR 
55067).  In  the  Federal  Register  of  July 
31,  2000  (65  FR  46674),  the  agency 
requested  comments  on  the  revised 
proposed  collections  of  information.  No 
comments  were  received. 

Dated:  May  10,  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc,  03-12370  Filed  5-16-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  #  FV-0»-335] 

United  States  Standards  for  Grades  of 
Frozen  Onions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Reopening  and  extension  of  the 

comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  on  the  proposed 
new  United  States  Standard  for  Grades 
of  Frozen  Onions  is  reopened  and 
extended. 

DATES:  Comments  may  be  submitted  on 
or  before  June  12,  2003. 
ADDRESSES:  Written  comme.nts  may  be 
submitted  to:  Chere  L.  Shorter, 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  STOP  0247, 1400 
Independence  Avenue,  SW., 
Washington,  D.C.  20250-0247;  fax  (202) 
690-1087;  or  e-mail 
chere.shorter@usda.gov.  Conunents 
should  reference  the  date  and  page  of 
this  issue  of  the  Federal  Register.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
address  listed  above  during  regular 
business  hours  and  on  the  Internet.  The 
draft  of  the  United  States  Standards  for 
Grades  of  Frozen  Onions  is  aveiilable 
either  through  the  address  cited  above 
or  by  accessing  the  AMS  website  on  the 
Internet  at:  www.ams.usda.gov/fv/ 
ppb.html.  Any  comments  received, 
regarding  this  proposed  standard  will 
also  be  posted  on  that  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chere  L.  Shorter  at  (202)  720-5021  or  e- 
mail  at  chere.shorter@usda.gov. 
SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  Federal  Register 
(on  March  12,  2003,  Page  11801-11802) 
requesting  comments  on  a  proposed 


United  States  Standard  for  Grades  of 
Frozen  Onions.  The  action  would  create 
grade  standards  for  frozen  onions  that 
will  include  a  description  of  the 
product,  style,  grades,  ascertaining  the 
grade  by  sample,  and  ascertaining  the 
grade  by  lot.  The  proposed  standard 
would  provide  a  common  language  for 
trade,  a  means  of  measuring  value  in  the 
marketing  of  frozen  onions. 

A  major  trade  association,  American 
Frozen  Food  Institute  (AFFI) 
representing  frozen  food  processors, 
requested  that  additional  time  be 
provided  for  interested  persons  to 
comment  on  the  proposed  standard. 
AFFI  believes  that  extending  the 
comment  period  will  enable  enough 
time  to  assemble  all  the  comments  from 
their  members  and  to  reach  a  consensus 
among  the  many  processors  in  their 
membership.  After  reviewing  the 
request,  the  Department  is  reopening 
and  extending  the  common  period  in 
order  to  allow  sufficient  time  for  all 
interested  persons  to  file  comments. 
This  notice  provides  for  an  additional 
30  day  comment  period  for  interested 
parties  to  comment  on  the  standards. 

Dated:  May  13,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Services. 

[FR  Doc.  03-12430  Filed  5-16-03;  8:45  am] 

BILUNG  COOE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-056-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
n),  we  are  giving  notice  of  a  meeting  of 
the  Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 
DATES:  Sessions  will  be  held  from  1  p.m. 
to  5  p.m.  on  June  3,  2003,  and  from  8 
a.m.  to  5  p.m.  on  Jime  4  and  5,  2003. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Conference  Center  at  the  USDA 


Center  at  Riverside,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Joseph  Aimelli,  Chief  Staff  Veterinarian, 
Emergency  Programs  Staff,  VS,  APHIS, 
4700  River  Road  Unit  41,  Riverdale,  MD 
20737-1231;  (301)  734-8073. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(the  Committee)  advises  the  Secretary  of 
Agriculture  on  actions  necessary  to 
prevent  the  introduction  of  foreign 
diseases  of  livestock  and  poultry  into 
the  United  States.  In  addition,  the 
Committee  advises  the  Secretary  on 
contingency  planning  and  on 
maintaining  a  state  of  preparedness  to 
deal  with  these  diseases,  if  introduced. 

The  meeting  will  focus  on  the  U.S. 
animal  health  emergency  management 
system  and  the  foreign  animal  disease 
situation  worldwide  and  its  relevance  to 
the  United  States.  The  meeting  will  be 
open  to  the  public.  However,  due  to  the 
time  constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions. 

You  may  obtain  an  agenda  for  the 
meeting  by  contacting  Dr.  Joseph 
Annelli  at  the  address  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

You  may  file  written  statements  on 
meeting  topics  with  the  Committee 
before  or  after  the  meeting  by  sending 
them  to  Dr.  Joseph  Annelli  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  may  also  file 
written  comments  at  the  time  of  the 
meeting.  Please  refer  to  Docket  No.  03- 
056-1  when  submitting  your  comments. 

Parking  and  Security  Procedures 

Please  note  that  a  fee  of  $2.25  is 
required  to  enter  the  parking  lot  at  the 
USDA  Center.  The  machine  accepts  $1 
bills  and  quarters. 

Upon  entering  the  building,  visitors 
should  inform  security  personnel  that 
they  are  attending  the  Advisory 
Committee  Meeting  on  Foreign  Animal 
and  Poultry  Diseases.  Identification  is 
required.  Visitor  badges  must  be  worn  at 
all  times  while  inside  the  building. 

Done  in  Washington,  DC,  this  13th  day  of 
May  2003. 

Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  03-12433  Filed  5-16-03;  8:45  am] 
BIUJNG  COOE  3410-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Reinstatement  and 
Revision  of  a  Previously  Approved 
Information  Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimoimces  the  Farm  Service 
Agency's  (FSA)  intention  to  request  a 
reinstatement  and  revision  of  a 
previously  approved  collection.  This 
information  is  used  to  support  FSA  in 
conducting  business  and  accepting 
signatures  on  certain  documents  from 
individuals  acting  on  behalf  of  others. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  18,  2003  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virgil  Ireland,  Agricultural  Program 
Specialist,  Emergency  Preparedness  and 
Program  Branch,  Production, 
Emergencies,  and  Compliance  Division, 
FSA,  at  (202)  720-5103. 
SUPPLEMENTARY  INFORMATION: 

Title:  Power  of  Attorney  (7  CFR  part 
718). 

OMB  Control  Number:  0560-0190. 

Type  of  Request:  Reinstatement  and 
revision  of  a  previously  approved 
information  collection. 

Abstract:  Individuals  or  authorized 
representatives  of  entities  wanting  to 
appoint  another  to  act  as  their  attorney- 
in-fact  in  connection  with  certain  FSA, 
Commodity  Credit  Corporation  (CCC), 
and  Risk  Management  Agency  (RMA) 
programs  and  related  actions  must 
complete  a  Power  of  Attorney  form 
(FSA-211).  The  FSA-211  serves  as 
evidence  that  the  grantor  has  appointed 
another  to  act  on  their  behalf  for  certain 
FSA,  CCC,  and  RMA  programs  and 
related  actions,  giving  the  appointee 
legal  authority  to  enter  into  binding 
agreements  on  the  grantor's  behalf. 

The  FSA-211  also  provides  FSA, 
CCC,  and  RMA  a  source  to  verify  an 
individual's  authority  to  sign  and  act  for 
another  in  the  event  of  errors  or  fraud 
that  require  legal  remedies.  The 
information  collected  on  the  FSA-211  is 
limited  to  the  grantor's  name,  signatm-e 
and  identification  number,  the  grantee's 
name  and  address,  and  the  applicable 
FSA,  CCC,  and  RMA  programs. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response. 

Respondents:  Individuals  or 
authorized  representatives  of  entities, 


such  as  corporations,  wanting  to 
appoint  an  attorney-in-fact  to  act  on 
their  behalf. 

Estimated  Number  of  Respondents: 
519,653. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  129,913. 

Proposed  topics  for  comment  include: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USDA  service  center;  (b)  the  agency's 
estimate  of  burden;  (c)  methods  to 
enhance  the  usefulness  of  the 
information  collected;  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  respond. 
Comments  must  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Virgil 
freland.  Agricultural  Program  Specialist, 
USDA-FSA-PECD,  STOP  0517,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250;  telephone  (202) 
720-5103;  or  fax  (202)  690-3632.  Copies 
of  the  information  collection  may  be 
obtained  from  Mr.  Ireland  at  the  above 
address. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC  on  May  12, 
2003. 

James  R.  Little, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  03-12388  Filed  5-16-03;  8:45  am] 
BILUNG  COOE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast 
Provincial  Advisorj'  Committee  (PAC) 
will  meet  on  June  11  and  12.  2003,  in 
Areata,  California.  The  purpose  of  the 
meeting  is  to  discus  issues  relating  to 
implementing  the  Northwest  Forest  Plan 
(NWFP). 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  5  p.m.  on  Jime  11,  2003,  and 
from  8:30  a.m.  to  noon  on  Jime  12,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mad  River  Rapids  Conference  Room 
(Quality  Inn),  3501  Janes  Road,  Areata, 
CA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Phebe  Brown,  Committee  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
N.  Himiboldt  Avenue,  Willows,  CA 
95988,  (530)  934-1137;  E-mail 
pybrown@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Regional  Ecosystem  Office  (REO) 
update;  (2)  Presentation  on  current 
Forest  Service  issues;  (3)  Update  on 
planning  for  a  Province  fire  ecology/ 
fuels  treatment  workshop;  (4) 
Presentation  on  Survey  and  Manage 
Draft  Supplemental  Environmentcd 
Impact  Statement  and  Aquatic 
Conservation  Subcommittee  comment 
recommendations;  (5)  Work  on  the 
Groimd  Subcommittee  discussion  of 
proposed  timber  harvest  issue;  (6)  Forest 
Service  Region  5  review  of  NWFP;  (7) 
NWFP  Implementation  Monitoring;  and 
(8)  Public  comment.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  May  13,  2003. 
James  D.  Fenwood, 
Forest  Supervisor. 

[FR  Doc.  03-12402  Filed  5-16-03;  8:45  am] 
BIUJNG  COOE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Red  Bluff,  California.  Agenda  items  to 
be  covered  include:  (1)  Introductions, 
(2)  Approval  of  Minutes,  (3)  Public 
Comment,  (4)  Chairman  Report,  (5) 
Project  Proposals/Possible  Action,  (6) 
Update  on  Approved  Projects,  (7) 
General  Discussion,  (8)  Update  on 
Financial  Possibilities. 
DATES:  The  meeting  will  be  held  on  June 
12,  2003  from  9  a.m.  and  end  at 
approximately  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  Street  School,  Conference 
Room  A,  1135  Lincoln  Street,  Red  Bluff, 
CA.  Individuals  wishing  to  speak  or 
propose  agenda  items  must  send  their 
names  and  proposals  to  Jim  Giachino, 
DFO,  825  N.  Humboldt  Ave.,  Willows. 
CA  95988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
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National  Forest,  Grindstone  Ranger 
District,  PO  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  E-Mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  June  8,  2003  will 
have  the  opportunity  to  address  the 
committee  at  those  sessions. 

May  13,  2003. 
lames  F.  Giachino, 

Designated  Federal  Official. 

[FR  Doc.  03-12403  Filed  5-16-03;  8:45  am] 

BILLING  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  and  Extend 
a  Currently  Approved  information 
Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments.- 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CFR  part 
1320  (60  FR  44978,  August  29,  1995), 
this  notice  announces  the  intention  of 
the  National  Agricultural  Statistics 
Service  (NASS)  to  seek  approval  to 
revise  and  extend  a  currently  approved 
information  collection,  the  Agricultural 
Surveys  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  23,  2003,  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  AgricultiuB, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW,, 
Washington,  DC  20250  or  sent 
electronically  to 
gmchride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  House,  Acting  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Agricultural  Surveys  Program. 

OMB  Control  Number:  0535-0213. 


Expiration  Date  of  Approval:  January 
31,2004. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  National  Agricultural 
Statistics  Service  is  responsible  for 
preparing  and  issuing  State  and  national 
estimates  of  crop  and  livestock 
production,  grain  stocks,  farm  numbers, 
land  values,  on-farm  pesticide  usage, 
and  pest  crop  management  practices. 
The  Agricultural  Sim/eys  Program 
contains  a  series  of  sim^eys  that  obtains 
basic  agricultural  data  from  farmers  and 
ranchers  throughout  the  Nation  for 
preparing  agricultural  estimates  and 
forecasts  of  crop  acreage,  yield,  and 
production;  stocks  of  grains  and 
soybeans;  hog  and  pig  numbers;  sheep 
inventory  and  lamb  crop;  cattle 
inventory;  and  cattle  on  feed.  Grazing 
fees,  land  values,  pesticide  usage,  and 
pest  management  practices  data  are  also 
collected. 

Uses  of  the  statistical  information  are 
extensive  and  varied.  Producers,  farm 
organizations,  agribusinesses,  State  and 
national  farm  policy  makers,  and 
government  agencies  are  important 
users  of  these  statistics.  Agricultural 
statistics  are  used  to  plan  and 
administer  other,  related  Federal  and 
State  programs  in  such  areas  as 
consumer  protection,  conservation, 
foreign  trade,  education,  and  recreation. 

The  cattle  survey  portion  of  the 
programs  will  be  changed  for  January 
2004  only  to  add  two  questions 
regarding  non-ambulatory  cattle. 
Aggregated  totals  will  be  provided  to  the 
U.  S.  Department  of  Agriculture's 
Animal  and  Plant  Health  Inspection 
Service  for  the  National  Animal  Health 
Monitoring  System,  which  will  assess 
the  number  of  farm  operations 
experiencing  down  animals.  That 
information  will  be  used  in  the  design 
of  a  major  study  to  be  conducted  in 
2005. 

The  Agricultural  Surveys  Program 
had  approval  from  OMB  for  a  3-year 
period.  NASS  intends  to  request  that  the 
program  be  approved  for  another  3 
years.  These  data  will  be  collected 
under  the  authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 
Respondents:  Farms. 


Estimated  Number  of  Respondents: 
547,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  139,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Giimy  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  vnli 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC,  April  24,  2003. 
Carol  House, 
Associate  Administrator. 
(FR  Doc.  03-12391  Filed  5-16-03;  8:45  am] 

BILLING  CODE  3410-2(M> 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  intent  To  Request  an 
Extension  of  a  Currently  Approved 
information  Collection 

agency:  National  Agricultiiral  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  vdth  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CFR  part 
1320  (60  FR  44978,  Ai-gust  29,  1995), 
this  notice  announces  the  intention  of 
the  National  Agricultural  Statistics 
Service  (NASS)  to  request  extension  of 
a  currently  approved  information 
collection,  the  List  Sampling  Frame. 
DATES:  Comments  on  this  notice  must  be 
received  by  JiUy  23,  2003,  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
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Room  5336  South  Building,  1400 
Independence  Avenue  SW,  Washington, 
D.C.  20250  or  sent  electronically  to    . 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  House,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

;  Title:  List  Sampling  Frame. 

OMB  Control  Number:  0535-0140. 

Expiration  Date  of  Approval:  October 
31,  2003. 

Type  of  Request:  Intent  to  extend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objectives  of 
the  National  Agricultiu-al  Statistics 
Service  are  to  prepare  and  issue  state 
and  national  estimates  of  crop 
production,  livestock  production, 
economic  statistics,  and  environmental 
statistics  related  to  agriculture  and  also 
to  conduct  the  Csnsus  of  Agriculture. 

The  List  Sampling  Frame  is  used  to 
maintain  as  complete  a  list  as  possible 
of  farm  operations.  The  goal  is  to 
produce  for  each  state  a  relatively 
complete,  current,  and  unduplicated  list 
of  names  to  sample  for  agricultural 
operation  surveys.  Information  from 
these  surveys  is  used  by  government 
agencies  and  educational  institutions  in 
planning,  farm  policy  analysis,  and 
program  administration. 

These  data  will  be  collected  imder  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
250,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,670  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 


the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC,  April  24,  2003. 
Carol  House, 
Associate  Administrator. 
[FR  Doc.  03-12392  Filed  5-16-03;  8:45  am] 
BILLING  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the 
Renewable  Energy  Systems  and 
Energy  Efficiency  improvements  Grant 
Program 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice  of  extension  of 
application  deadline  and  clarification  of 
previous  notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  extends  the 
deadline  of  June  6,  2003,  for  submitting 
applications  for  grant  funds  to  purchase 
renewable  energy  systems  and  make 
energy  efficiency  improvements  for 
agricultural  producers  and  rural  small 
businesses  under  Title  IX,  Section  9006, 
pursuant  to  enactment  of  the  Farm 
Seciulty  and  Rural  Investment  Act  of 

2002  announced  in  a  notice  of  funds 
availability  (NOFA)  published  April  8, 

2003  (67  FR  17009).  This  action  is  also 
taken  to  provide  additional  information 
that  clarifies  the  financial  requirements 
for  agricultural  producers  and 
requirements  for  utility  intercoimection 
agreements  and  power  purchase 
arrangements.  This  extension  will  allow 
eligible  applicants  additional  time  to 
submit  applications. 

DATES:  Accordingly,  the  deadline  for 
submitting  applications  under  the 
notice  published  April  8,  2003,  (67  FR 
17009)  is  extended  to  June  27,  2003. 
Applications  postmarked  after  June  27, 
2003,  will  be  retiu-ned  to  the  applicant 
with  no  action.  Postage  due  applications 
will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
USDA  Rural  Development  State  Offices 


published  in  the  notice  on  April  8,  2003 
(67  FR  17009). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Discussion  of 
Extension  of  Application  Deadline 

RBS  published  a  Notice  of  Funds 
Availability  (NOFA)  on  April  8,  2003 
(67  FR  17009)  with  an  application 
deadline  of  June  6,  2003.  Due  to  the 
application  requirements  outlined  in  the 
NOFA  and  the  clarifications  of  two 
areas  of  the  NOFA  that  are  being 
provided  as  part  of  this  notice,  RBS  is 
extending  the  application  period  until 
June  26,  2003. 

The  NOFA  requires  that  agricultiu-al 
producers  submit  a  current  balance 
sheet  and  income  statement  in  a  format 
that  is  generally  required  by  commercial 
agricultural  lenders.  In  addition, 
agricultural  producers  are  required  to 
provide  financial  statements  for  the  past 
3  years,  including  income  statements 
and  balance  sheets,  in  the  format  that  is 
generally  required  by  commercial    • 
agricultural  lenders.  For  agricultural 
producers,  the  requirement  of  the  use  of 
a  format  that  is  generally  required  by 
commercial  agricultural  lenders  is 
satisfied  by  the  use  of  "income  tax 
returns,  bank  statements,  balance  sheet/ 
income  statements,  or  financial 
statements."  If  the  applicant  chooses  to 
submit  last  year's  income  tax  return  in 
lieu  of  a  current  income  statement,  a 
balance  sheet  and/ or  bank  statement 
will  be  required.  This  requirement  is 
necessary  in  order  to  determine  the 
demonstrated  financial  need  for  the 
grant.  Agricultural  producers  may 
submit  only  income  tax  returns  to 
satisfy  the  requirement  to  provide 
financial  statements  for  the  past  3  years. 
For  assistance  in  finding  technical  and 
feasibility  resources  useful  in  preparing 
an  application  under  the  NOFA,  please 
access  the  Rural  Development  Web  site, 
http://www.rurdev.usda.gov,  in  the 
Rural  Development  News  section. 

RBS  recognizes  that  the 
interconnection  agreement  and  power 
purchase  arrangements  may  take  several 
months  to  arrange  and  execute.  While 
the  Agency  always  recognized  this 
reality,  language  used  in  the  NOFA  to 
describe  the  requirement  could  have 
been  more  clear.  Applicants  are  advised 
that  a  letter  of  intent  between  the  utility 
and  the  applicant  to  enter  into  an 
intercoimection  agreement  satisfies  the 
requirement  in  the  NOFA.  Applicants 
are  also  advised  that  a  letter  of  intent 
between  the  power  purchaser  and  the 
applicant  to  enter  into  a  power  purchase 
arrangement  satisfies  the  requirement  in 
the  NOFA.  RBS  recognizes  that  the 
utility  and  the  power  purchaser  may  be 
different  entities. 
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Dated:  May  12,  2003. 
Thomas  C.  Dorr, 

Under  Secretary.  Rural  Development. 

[FR  Doc.  03-12459  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Import  Certificates,  End-User 
Certificates,  and  Delivery  Verification 
Procedures 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  18,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  DOC  Paperwork 
Clearance  Officer,  (202)  482-0266. 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Mama  Dove,  BIS  ICB 
Liaison,  (202)  482-5211,  Department  of 
Commerce,  Room  6622,  14th  & 
Constitution  Avenue.  NW.,  Washington. 
DC,  20230. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

Activities  include:  (1)  A  reporting 
requirement  that  allows  exporters  to 
request  an  exception  to  the  import 
certificate  (or  its  equivalent)  procedure. 
(2)  Reporting  requirement  associated 
with  requests  for  exceptions  to  the 
delivery  verification  procedure.  (3)  A 
certification  by  overseas  importers  to 
the  U.S.  government  that  he/she  will 
import  specific  conunodities  from  the 
U.S.  and  will  not  reexport  such 
commodities  except  in  accordance  with 
U.S.  export  regulations. 

U.  Method  of  Collection 

Written  submission,  requests  for 
information,  copies  of  documents  or 
requirements  to  send  notifications 
submitted  to  BIS. 


m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  New  collection  that 
consolidates  two  currently  approved 
collection  authorities. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
5.796. 

Estimated  Time  Per  Response:  15  to 
30  minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1.155  hours. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  May  13,  2003. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-12385  Filed  5-16-03;  8:45  am] 

BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of  Open 
Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  will 
meet  on  June  3.  2003,  9  a.m..  Room 
3884.  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implementation  of  the  Export 
Administration  Regulations  (EAR)  and 


provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Update  on  Bureau  of  Industry  and 
Security  initiatives. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  Committee 
suggests  that  presenters  forward  the 
public  presentation  materials,  two 
weeks  prior  to  the  meeting  date,  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  May  14,  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  03-12404  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  3S10-JT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  New  Shipper  Review: 
Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the  final 
results  of  the  new  shipper  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  until  no  later  than 
July  13,  2003.  The  period  of  review  is 
September  1,  2001,  through  February 
28,  2002.  This  extension  is  made 
pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,  as  amended.         * 
EFFECTIVE  DATE:  May  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Kirby  or  Thomas  Gilgunn.  AD/ 
CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
I  Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-3782  or  (202)  482- 
4236,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Act 
jrequires  the  Department  to  issue  the 
final  results  of  a  new  shipper  review 
jwithin  90  days  after  the  date  on  which 
jthe  preliminary  results  were  issued. 
IHowever.  if  the  Department  determines 
Ithe  issues  are  extraordinarily 
icomplicated.  section  751(a)(2)(B)(iv)  of 
ithe  Act  allows  the  Department  to  extend 
jthe  deadline  for  the  final  results  to  up 
ito  150  days  after  the  date  on  which  the 
preliminary  results  were  issued. 

Background 

'    On  March  29.  2002,  the  Department 
jreceived  a  timely  request  from  Weishan 
fZhenyu  Foodstuff  Co..  Ltd.  (Weishan 
IZhenyu),  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(c)  of  the  regulations,  for  a  new 
shipper  review  of  the  antidumping  duty 
[order  on  freshwater  crawfish  tail  meat 
from  the  People's  Republic  of  China 
("PRC"),  which  has  a  September 
anniversary  date,  and  a  March 
jsemiannual  anniversary  date.  On  April 
'  3.  2002,  the  Department  initiated  this 
ew  shipper  review  covering  the  period 
eptember  1,  2001.  through  February 
8.  2002.  See  Freshwater  Crawfish  Tail 
meat  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Review  (67  FR  21218).  On 
[September  26.  2002.  the  Department 
pxtended  the  preliminary  results  of  this 
view  by  33  days  until  November  22, 
002.  See  Freshwater  Crawfish  Tail 
'eat  From  the  People's  Republic  of 
'hina:  Notice  of  Extension  of  Time 
imit  of  Preliminary  Results  of  New 
Shipper  Review  (67  FR  60640).  On 
November  1,  2002.  the  Department 
extended  the  preliminary  results  of  this 
review  for  an  additional  83  days  until 
February  13,  2003.  See  Notice  of 
'"  tension  of  Time  Limit  of  Preliminary 
esults  of  New  Shipper  Review: 
'reshwater  Crawfish  Tail  Meat  From  the 
People's  Republic  of  China  (67  FR 
B6613).  On  February  13.  2003.  the 
Department  issued  the  preliminary 
results  of  this  review.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Vuty  New  Shipper  Review:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China  68  FR  7976  (February 

{9,  2003).  In  the  preliminary  results  of 
his  review,  we  indicated  that  we  had 
tequested,  but  not  yet  received. 
Information  from  the  U.S.  importer  of 
Weishan  Zhenyu's  new  shipper 
1  ihipment.  We  also  indicated  in  the 


preliminary  results  that  we  intended  to 
analyze  any  information  provided  by 
the  importer  for  the  final  results  of  the 
new  shipper  review.  We  received  a 
response  to  this  request  on  February  14, 
2003,  after  the  signature  date  of  the 
preliminary  results. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Piursuant  to  section  751(a)(2KB)(iv)  of 
the  Act.  the  Department  may  extend  the 
deadline  for  completion  of  the  final 
results  of  a  new  shipper  review  if  it 
determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated 
because  of  the  issues  that  must  be 
addressed,  and  the  final  results  of  this 
new  shipper  review  caimot  be 
completed  within  the  statutory  time 
limit  of  90  days.  As  stated  above,  the 
Department  received  the  questioimaire 
response  from  the  importer  after  the 
preliminary  results  of  this  new  shipper 
review  were  signed.  Based  on  our 
review  of  the  importer  questionnaire 
response,  we  find  that  we  need 
additional  information  to  analyze  the 
bona  fides  of  the  sale  under  review. 
Consequently,  the  Department  has 
issued  a  supplemental  questioimaire  to 
the  importer  to  gather  additional 
information.  Additionally,  the 
Department  may  find  it  necessary  to 
request  further  information  from  the 
respondent  in  this  new  shipper  review. 
Therefore,  in  accordance  with  section 
751(a)(2)(B)(iv)  of  the  Act  and  section 
351.214(i)(2)  of  the  regulations,  the 
Department  is  extending  the  time  limit 
for  the  completion  of  final  results  for  an 
additional  60  days.  The  final  results  will 
now  be  due  no  later  than  July  13.  2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(2)(B)  and  777(i)(l)  of  the 
Act. 

Dated:  May  13,  2003. 

Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary'  for  Import 
Administration,  Group  III. 

[FR  Doc.  03-12464  Filed  5-16-03;  8:45  am) 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-803] 

Notice  of  Initiation  of  Antidumping 
Duty  Changed  Circumstances  Review: 
industrial  Nitrocellulose  from  the 
United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


SUMMARY:  In  accordance  with  19  CFR 
351.216  (2002);  Troon  Investments 
Limited  (Troon)  requested  that  the 
Department  of  Commerce  (the 
Department)  conduct  a  changed 
circumstances  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  (INC)  from  the  United 
Kingdom.  In  response  to  this  request, 
the  Department  is  initiating  a  changed 
circumstances  review  of  the  above- 
referenced  order. 
EFFECTIVE  DATE:  May  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith  or  Michele  Mire,  Office 
of  AD/CVD  Enforcement,  Office  4. 
Group  II.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW, 
Washington.  DC  20230;  telephone  (202) 
482-5193  or  (202)  482-4711, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  28,  2003,  Troon  requested 
that  the  Department  conduct  an 
expedited  changed  circumstances 
review  of  the  antidumping  duty  order 
on  INC  from  the  United  Kingdom 
pursuant  to  section  751(b)(1)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  19  CFR  351.221(c)(3)(ii).  Troon 
claims  to  be  the  successor-in-interest  to 
Imperial  Chemical  Industries  PLC  (ICI) 
based  on  its  December  31,  2002, 
purchase  of  the  nitrocellulose  business 
division  of  Nobel's  Explosives 
Company,  Ltd.  (NEC),  a  subsidiar>'  of 
ICI.  "The  signatories  of  the  agreement  for 
the  sale  of  this  division  are  Troon's 
parent  company.  Inabata  &  Co..  Ltd. 
(Inabata)  of  Japan,  and  NEC's  parent 
company.  ICI.  SeeTroons  March  28, 
2003.  request  at  Exhibit  1. 

On  April  11,  2003.  Green  Tree 
Chemical  Technologies.  Inc.  (Green 
Tree),  the  sole  U.S.  producer  of  INC  and 
the  petitioner  to  this  proceeding, 
notified  the  Department  that  it  opposes 
Troon's  request  to  be  considered  the 
successor-in-interest  to  ICI.  In 
particular.  Green  Tree  argues  that 
differences  between  the  management, 
cost  of  capital,  distribution  chaimels. 
and  corporate  interests  and  strategy  of 
ICI/NEC  and  Inabata/Troon  preclude 
Troon  from  being  considered  the 
successor-in-interest  to  ICI. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  INC  from  the  United 
Kingdom.  INC  is  a  dry,  white 
amorphous  synthetic  chemical  with  a 
nitrogen  content  between  10.8  and  12.2 
percent,  and  is  produced  from  the 
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reaction  of  cellulose  with  nitric  acid. 
INC  is  used  as  a  film-former  in  coatings, 
lacquers,  furniture  finishes,  and  printing 
inks.  The  scope  of  this  order  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2percent. 

INC  is  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  item  number 
3912.20.0000.  While  the  HTS 
classification  number  is  provided  for 
convenience  and  Customs  purposes,  the 
written  description  remains  dispositive 
as  to  the  scope  of  the  product  coverage. 

Initiation  of  Antidumping  Duty 
Changed  Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Act,  the  Department  will  conduct  a 
changed  circumstances  review  upon 
receipt  of  information  concerning,  or  a 
request  from  an  interested  party  for  a 
review  of,  an  antidumping  duty  order 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review  of  the 
order.  The  information  submitted  by 
Inabata/Troon  regarding  a  change  in 
ownership  of  the  nitrocellulose  business 
division  of  NEC  shows  changed 
circumstances  sufficient  to  warrant  a 
review.  See  19  CFR  351.216(c). 

In  antidumping  duty  changed 
circumstances  reviews  involving  a 
successor-in-interest  determination,  the 
Department  typically  examines  several 
factors  including,  but  not  limited  to, 
changes  in:  (1)  management;  (2) 
production  facilities;  (3)  supplier 
relationships;  and  (4)  customer  base. 
See  Brass  Sheet  and  Strip  from  Canada: 
Notice  of  Final  Results  of  Antidumping 
Administrative  Review,  57  FR  20460, 
20462  (May  13,  1992)  [Canadian  Brass). 
While  no  single  factor  or  combination  of 
factors  will  necessarily  be  dispositive, 
the  Department  generally  will  consider 
the  new  company  to  be  the  successor  to 
the  predecessor  company  if  the  resulting 
operations  are  essentially  the  same  as 
those  of  the  predecessor  company.  See, 
e.g..  Industrial  Phosphoric  Acid  from 
Israel-  Final  Results  of  Changed 
Circumstances  Review,  59  FR  6944, 
6945  (February  14,  1994),  and  Canadian 
Brass,  57  FR  20460.  Thus,  if  the  record 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  predecessor  company,  the 
Department  may  assign  the  new 
company  the  cash  deposit  rate  of  its 
predecessor.  See,  e.g..  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway:  Final 
Results  of  Changes  Circumstances 
Antidumping  Duty  Administrative 
Review,  64  FR  9979,  9980  (March  1, 
1999).  Although  Inabata/Troon 


submitted  information  indicating  that, 
with  respect  to  subject  merchandise,  it 
operates  in  the  same  manner  as  its 
predecessor,  Green  Tree  argues  that  the  • 
operations  of  Inabata/Troon  and  its 
predecessor  differ  in  a  number  of 
respects,  and  the  differences  affect  the 
production  cost  and  sales  price  of 
subject  merchandise. 

Concerning  Inabata/Troon's  request 
that  the  Department  conduct  an 
expedited  antidumping  duty  changed 
circumstances  review,  the  Department 
has  determined  that  it  would  be 
inappropriate  to  expedite  this  action  by 
combining  the  preliminary  results  of 
review  with  this  notice  of  initiation,  as 
permitted  under  19  CFR 
351.221(c)(3){ii).  Because  of  the  parties' 
differing  views  and  the  Department's 
need  for  additional  information,  which 
we  will  address  in  a  questionnaire  to  be 
issued  in  the  near  future  to  Inabata/ 
Troon,  the  Department  finds  that 
expedited  action  is  impracticable. 
Therefore,  the  Department  is  not  issuing 
the  preliminary  results  of  its 
antidumping  duty  changed 
circumstances  review  at  this  time. 

The  Departrilent  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and  19  CFR 
351.221(c)(3)(i).  This  notice  will  set 
forth  the  factual  and  legal  conclusions 
upon  which  our  preliminary  results  are 
based  and  a  description  of  any  action 
proposed  based  on  those  results. 
Pursuant  to  19^:1=1?  351.221(b)(4)(ii), 
interested  parties  will  have  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  In 
accordance  with  19  CFR  351.216(e),  the 
Department  will  issue  the  final  results 
of  its  antidumping  duty  changed 
circumstances  review  not  later  than  270 
days  after  the  date  on  which  the  review 
is  initiated. 

During  the  course  of  this  antidumping 
duty  changed  circumstances  review,  we 
will  not  change  the  cash  deposit 
requirements  for  the  merchandise 
subject  to  review,  imless  a  change  is 
determined  to  be  warranted  pursuant  to 
the  final  results  of  this  review. 

This  notice  of  initiation  is  in 
accordance  with  sections  751(b)(1)  of 
the  Act  and  19  CFR  351.221(b)(1)  of  the 
Department's  regulations. 

Dated:  May  8,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-12463  Filed  5-16-03;  8:45  am] 

BILUNG  CPOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.051303C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on  June 
5-6,  2003. 

ADDRESSES:  These  meetings  will  be  held 
at  the  New  Orleans  Airport  Plaza  Hotel 
and  Conference  Center,  2150  Veterans 
Boulevard,  Kenner,  LA;  telephone:  504- 
467-3111. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

June  5 

8:30  a.m. — Convene. 

8:40  a.m.-12  noon — Receive  public 
testimony  on  the  draft  environmental 
impact  statement  (DEIS)  for  the 
Essential  Fish  Habitat  (EFH)  Generic 
Amendment.  The  amendment  contains 
alternatives  for  specifying  EFH,  habitat 
areas  of  particular  concern  (HAPCs), 
and  impacts  of  fishing  on  EFH. 

1 .30  p.m.-4:30  p.m. — Receive 
comments  on  the  DEIS  for  the  EFH 
Generic  Amendment. 

4:00  p.m.-5:30  p.m. — Section  by 
section  review  and  revision  of  DEIS. 

fune  6 

8:30  a.m.-12  noon — Continue  section 
by  section  review  and  revision  of  DEIS. 

1:30  a.m.-2:30  p.m. — Continue 
section  by  section  review  and  revision 
of  DEIS. 

2:30  p.m.-3  p.m. — Other  Business. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  Council  action 
during  this  meeting.  Coimcil  action  will 
be  restricted  to  those  issues  specifically 
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identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  MSFCMA, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency.  A  copy  of  the 
agenda  can  be  obtained  by  calling  (813) 
228-2815. 

Sjiecial  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  May  30, 
2003. 

Dated:  May  13,  2003. 
Ricliard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  03-12469  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Estuarine  Research  Reserve 
System 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting  in 
Rockport,  Texas  on  the  site  selection 
process  for  the  nomination  of  a 
candidate  site  for  the  National  Estuarine 
Research  Reserve  System. 

DATES:  Wednesday,  June  11,  2003  at  2 
p.m. 

ADDRESSES:  Saltwater  Pavilion,  810 
Seabreeze  Drive,  Rockport  Beach  Park, 
Rockport,  Texas  78383. 
SUMMARY:  In  accordance  with  section 
315  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  the  State  of 
Texas  and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
intend  to  conduct  a  public  meeting  on 
June  11,  2003  in  Rockport,  Texas  as  part 
of  NOAA's  site  selection  process  for  the 
nomination  of  a  candidate  site  for  the 
National  Estuarine  Research  Reserve 
System  (Reserve  System). 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Reserve  System  is  to 
promote  stewardship  of  the  nation's 
estuaries  through  science  and  education 
using  a  system  of  protected  areas. 
NOAA  has  developed  a  classification 


scheme  and  typology  of  national 
estuarine  areas  that  places  the  coastlines 
of  the  United  States  into  biogeographic 
regions  and  subregions.  Reserves  are 
selected  to  represent  these 
biogeographic  regions  and  subregions 
and  the  wide  range  of  coastal  and 
estuarine  habitats  foimd  in  the  United 
States. 

Site  selection  criteria  for  a  new 
reserve  are  based  on  environmental 
representativeness;  value  for  research, 
monitoring,  education,  interpretation, 
and  stewardship;  acquisition  and 
accessibility  considerations;  and  coastal 
management  considerations.  The  site 
ultimately  designated  will  be  used  by 
researchers,  educators,  and  the  general 
public  to  study  estuarine  ecology  and 
resource  management  issues  that  can 
aid  in  coastal  policymaking  and 
management  decisions. 

During  the  past  year,  the  State  of 
Texas  in  consultation  with  NOAA  has 
undertaken  a  process  to  identify  a  site 
that  adequately  represents  the  major 
estuarine  characteristics  of  a  coastal 
ecosystem  in  the  western  Gulf  of 
Mexico.  An  estuary  located  in  Texas 
would  be  the  first  site  to  represent  the 
Western  Gulf  Subregion  of  the 
Louisianian  Biogeographic  Region 
(Galveston  to  Mexico). 

After  consideration  of  several  possible 
sites  along  the  Texas  coast,  the  Texas 
National  Estuarine  Research  Reserve 
Site  Selection  Committee  and  Site 
Evaluation  Subcommittee  have  selected 
Mission/ Aransas  Estuary  located  on  the 
central  Texas  coast  as  a  candidate  site 
for  nomination  as  a  potential  reserve. 
The  public  meeting  is  being  held  to 
provide  details  and  solicit  comments  on 
this  proposed  site. 

At  the  public  meeting,  the  University 
of  Texas  at  Austin  Marine  Science 
Institute  will  provide  an  overview  of  the 
Reserve  System  Program,  the  Texas  site 
selection  process,  a  physical  description 
of  the  proposed  site,  and  an  open 
question  and  answer  period. 

Following  the  public  meeting,  a  site 
nomination  document  will  be  finalized 
based  on  existing  research  documents 
and  literatvue,  and  comments  received 
from  NOAA,  the  Texas  Site  Selection 
Committee  and  Site  Evaluation 
Subcommittee,  and  the  general  public. 
The  final  site  selection  document  will 
then  be  sent  to  the  Governor  of  Texas  for 
approval.  If  approved,  the  Governor  will 
forward  the  site  selection  package  and  a 
nomination  letter  to  NOAA  for  final 
clearance.  A  draft  and  final 
Environmentcd  Impact  Statement  and 
Management  Plan  must  be  prepared 
prior  to  final  site  designation. 

The  public  meeting  will  be  held  on 
Wednesday,  Jime  11,  2003  at  2  p.m.  at 


the  Saltwater  Pavilion,  810  Seabreeze 
Drive  within  the  Rockport  Beach  Park, 
Rockport,  Texas  78383.  Literested 
parties  who  wish  to  comment  on  the  site 
selection  are  invited  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Montagna,  University  of  Texas  at  Austin 
Marine  Science  Institute  at  (361)  749- 
6779  or  paul@utmsi.utexas.edu;  or 
Nathalie  Peter,  Project  Manager, 
Estuarine  Reserves  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOAA,  at  (301)  713-3155, 
extension  119,  or 
nathalie.peter@noaa.gov. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves. 

Dated:  May  9.  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator.  Ocean 
Services  and  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration. 

[FR  Doc.  03-12362  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  3S10-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.051303B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fisherj' 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Enforcement  Oversight  Committee  and. 
Advisory  Panel  and  a  Joint  Meeting  of 
its  Herring  Oversight  and  Advisor}' 
Panel  in  June,  2003  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
June  2  and  June  3.  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Portsmouth,  NH  and  Portland,  ME. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England 
Fishery'  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
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FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Monday,  June  2,  2003  at  9:30  a.m- 
Enforcement  Oversight  and  Advisory 
Panel  Meeting. 

Location:  Urban  Forestry  Center,  45 
Elwyn  Road,  Portsmouth,  NH  03801; 
telephone:  (603)  431-6774. 

The  committee  will  review  habitat 
enforcement  analyses  for  groundfish, 
scallops,  and  monkfish.  The  committee 
will  also  discuss  the  enforcement 
aspects  of  allowing  fishing  vessels  to 
land  fish,  harvested  on  the  same  trip,  at 
multiple  ports.  Finally,  the  committee 
will  discuss  any  other  business  that 
comes  before  it. 

Tuesday,  fane  3,  2003  at  9:30  a.m- 
Joint  Herring  Oversight  Committee  and 
Advisory  Panel  Meeting. 

Location:  Holiday  Inn  by  the  Bay,  88 
Spring  Street,  Portland,  ME  04101; 
telephone:  (207)  775-2311. 

The  panels  will  review  the  May  29, 
2003  Plan  Development  Team  (PDT) 
Report.  They  will  develop  goals  and 
objectives  for  Amendment  2  to  the 
Herring  Fishery  Management  Plan.  They 
will  also  begin  development  of 
alternatives  for  Amendment  2  and 
provide  guidance  to  the  Herring  PDT. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  May  13,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12468  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Department  of  Defense,  Office 
of  the  Deputy  Under  Secretary  of 
Defense  (Installations  and 
Environment). 
action:  Notice. 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Deputy  Under  Secretary  of 
Defense  (Environmental)  announces  the 
proposed  extension  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  18,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Installations  & 
Environment),  Attention:  Ms.  Patricia 
Ferrebee,  3400  Defense  Pentagon, 
Washington,  20301-3400. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  further  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Patricia  Ferrebee,  Office  of  the 
Deputy  Under  Secretary  of  Defense 
(Installations  &  Environment),  (703) 
695-6107. 

Title,  Associated  Form,  and  OMB 
Number:  Technical  Assistance  for 
Public  Participation  (TAPP) 
Application,  DD  Form  2749,  OMB 
Control  Number  0704-0392. 

Needs  and  Uses:  The  collection  of 
information  is  necessary  to  identify 
products  or  services  requested  by 
community  members  of  restoration 
advisory  boards  or  technical  review 
committees  to  aid  in  their  participation 
in  the  Department  of  Defense's 
environmental  restoration  program,  and 


to  meet  Congressional  reporting 
requirements. 

Affected  Public:  Not-for  profit 
institutions. 

Annual  Burden  Hours:  100. 

Number  of  Bespondents:  25. 

Besponses  to  Bespondent:  1. 

Average  Burden  per  Besponse:  4 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  community  members 
of  restoration  advisory  boards  or 
technical  review  committees  requesting 
technical  assistance  to  interpret 
scientific  and  engineering  issues 
regarding  the  nature  of  environmental 
hazards  at  an  installation.  This 
assistance  will  assist  communities  in 
participating  in  the  cleanup  process. 
The  information,  directed  by  10  U.S.C. 
2705,  will  be  used  to  determine  the 
eligibility  of  the  proposed  project,  begin 
the  procurement  process  to  obtain  the 
requested  products  or  services,  and 
determine  the  satisfaction  of  community 
members  of  restoration  advisory  boards 
and  technical  review  communities 
receiving  the  products  and  services. 

Dated:  May  12,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-12410  Filed  5-16-03;  8:45  am] 
BiLurta  CODE  sooi-a»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  tlie  Secretary 

[Transmittal  No.  03-12] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-12  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 
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Dated:  May  9,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001-08-M 


i 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301 -2800 


1  MAY  2003 
In  reply  refer  to: 
1-03/003125 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-12, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Singapore  for  defense  articles  and  services  estimated  to  cost  $148 

million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 


Sincerely, 


\i^*-^^  '- 


TOME  H  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 
(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Transmittal  No.  03-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser:  Singapore 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  29  million 
$119  million 
$148  million 


Description  and  Ouantity  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  continuation  of  CONUS  pilot  proficiency  training 
program  for  PEACE  CARVIN II  and  munitions,  services  and  support  for 
F-16C/D  aircraft  which  includes:  9  AIM-9  Sidewinder  coolant  bottles,  105,000 
20mm  cartridges,  57  AGM-65G  Maverick  missiles,  228  GBU-10  and  1 14 
GBU-12J/B  guided  bomb  units,  aircraft  modifications  kits,  maintenance, 
participation  in  joint  training  exercises,  fuel  and  fueling  services,  supply  support, 
flight  training,  spare/repair  parts,  support  equipment,  program  management, 
publications,  documentation,  personnel  training,  training  equipment,  contractor 
technical  and  k>gistics  personnel  services  and  other  related  elements  of  program 
support 

Military  Department:  Air  Force  (NCV) 

Prior  Related  Cases,  if  anv:  FMS  case  NCO  -  $87  million  -  20Mar99 

Sales  rommission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)      Date  Report  Delivered  to  Congress;  1  MAY  2003 


*  as  defined  m  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTIFICATION 

Singapore  -  Pilot  Training  Proeram  with  Munitions.  Services,  and  Support 

The  Government  of  Singapore  has  requested  a  possible  sale  for  continuation  of  CONUS  pilot 
proficiency  training  program  for  PEACE  CARVIN II  and  munitions,  services  and  support  for 
F-16C/D  aircraft  which  includes:  9  AIM-9  Sidewinder  coolant  bottles,  105,000  20mm 
cartridges,  57  AGM-65G  Maverick  missUes,  228  GBU-10  and  114  GBU-12J/B  guided  bomb 
units,  aircraft  modifications  kits,  maintenance,  participation  in  joint  training  exercises,  fuel 
and  fueling  services,  supply  support,  flight  training,  spare/repair  parts,  support  equipment, 
program  management,  publications,  documentation,  personnel  training,  training  equipment, 
contractor  technical  and  logistics  personnel  services  and  other  related  elements  of  program 
support  The  estunated  cost  is  $148  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  economic  progress  in  Southeast  Asia. 

Singapore  needs  these  munitions,  services  and  equipment  to  continue  a  long-term  pilot 
proficiency  training  program  at  Luke  Air  Force  Base,  Arizona.  This  program  will  enable 
Singapore  to  develop  mission  ready  and  experienced  pilots  through  its  CONUS  training 
program  to  support  Singapore's  current  and  future  F-16  aircraft  inventory.  The  long-term 
pilot  training  program  in  CONUS  continues  a  professional  interaction  and  enhances 
operational  interoperability  with  U.S.  forces.  These  short-range  precision  munitions  will 
provide  Singapore  with  a  credible  defense  capability  while  avoiding  the  collateral  damage 
associated  with  conventional  gravity  munitions. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  m 
the  region. 

There  is  no  prime  contractor  involved  in  this  program.  There  are  no  offset  agreements 
proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Singapore. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivity  of  Technologv: 

1.  The  AGM-65G  Maverick  air-to-ground  missile  has  an  overall  classification  of 
Secret  The  Secret  aspects  of  the  Maverick  system  are  tactics,  information  revealing  its 
vulnerability  to  countermeasures,  and  counter-countermeasures. 

2.  Manuals  and  technical  documents  which  are  necessary  for  operational  use  and 
organizational  maintenance  have  portions  that  are  classified  Confidential.  Performance  and 
operating  logic  of  the  countermeasures  circuits  are  Secret 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  Singapore  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  bemg  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-12416  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  5001 -08-C 


ACTION:  Notice. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-16] 

36<bH1 )  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  &  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-16  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  May  12,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-OS-C 
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DEFENSE  SECURITY  CCX)PERATION  AGENCY 


WASHINGTON,  DC  20301  -2800 


12  MAY  2003 
In  reply  refer  to: 
1-03/003305 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501  _ 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-16, 
concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  Canada  for  defense  articles  and  services  estimated  to  cost  $80 
million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 
media. 

Sincerely, 


Richard  J.  Millies 
Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-16 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prosoective  Purchaser:  Canada 

(il)       Total  Estimated  Value; 

Major  Defense  Equipment*  $55  million 

OUier  $25  miUion  ^ 

TOTAL  $80niiUion 

(i")       Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  97  AIM-120C  Advanced  Medium  Range  Air-to-Air 
MissUes  (AMRAAM),  9  AIM-120C  AMRAAM  Air  Vehicle  Instrumented,  66 
AMRAAM  Captive  Air  Training  MissUes,  flight  test  instrumentation,  software 
updates  to  support  AMRAAM  operational  and  training  devices,  missile 
containers,  aircraft  modification  and  integration,  spare  and  repair  parts, 
support/test  equipment,  publications,  technical  documentation,  maintenance  and 
pilot  training,  contractor  support,  other  related  elements  of  logistical  and 
program  support 

(iv)       Militarv  Department:  Air  Force  (YAE) 

(v)       Prior  Related  Cases,  if  any:  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivitv  of  Technology  Contained  in  tiie  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress;  12  MAY  2003 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTinCATION      . 
Canada  -  AIM-120C  Advanced  Medium  Range  Air-to- Air  Missiles 

The  Government  of  Canada  has  requested  a  possible  sale  of  97  AIM-120C  Advanced  Medium 
Range  Air-to-Air  Missiles  (AMRAAM),  9  AIM-120C  AMRAAM  Air  Vehicle  Instrumented,  66 
AMRAAM  Captive  Air  Trainmg  Missiles,  flight  test  instrumentation,  software  updates  to 
support  AMRAAM  operational  and  training  devices,  missile  containers,  aircraft  modification 
and  mtegration,  spare  and  repair  parts,  support/test  equipment,  pubUcations,  technical 
documentation,  maintenance  and  pilot  training,  contractor  support,  other  related  elements  of 
logistical  and  program  support  The  estimated  cost  is  $80  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabUities  of  Canada  and  further  weapon  system 
standardization  and  interoperability  with  U.S.  forces. 

Canada  needs  these  missiles  to  enhance  the  air-to-air  self-defense  capability  of  its  F-18 
aircraft  and  provide  for  increased  interoperability  with  U.S.  forces.  Canada  will  have  no 
difficulty  absorbing  these  missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  of  Tucson,  Arizona.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Canada. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-16 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii  , ' 

(vii)  Sensitivity  of  Technologv: 

1.  The  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missile  (AMRAAM)  is  a 
supersonic,  air  launched,  aerial  mtercept,  guided  missile  featuring  digital  technology  and 
micro-miniature  solid-state  electronics.  The  missile  employs  active  radar  target  tracking, 
proportional  navigation  guidance,  and  active  Radio  Frequency  target  detection.  It  can  be 
launched  day  or  night,  in  any  weather  and  increases  pilot  survivability  by  allowmg  the  pilot  to 
disengage  after  missile  launch  and  engage  other  targets.  AMRAAM  capabilities  include 
lookdown/shootdown,  multiple  launches  against  multiple  targets,  resistance  to  Electronic 
Countermeasures,  and  interception  of  high-  and  low-flying  and  maneuvering  targets. 
Information  on  the  AIM-120  missile  ranges  from  Unclassified  to  Secret 

2.  If  a  technologically  advanced  adversary  were  to  obtoin  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  m  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Canada  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
proposed  sale  is  necessary  m  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


IFR  Doc.  03-12417  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  5001-08-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Intent  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  Defense  Threat 
Reduction  Agency  Activities  at  White 
Sands  Missile  Range,  NM 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology, 
and  Logistics,  Defense  Threat  Reduction 
Agency,  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  Pursuant  to  section  102{2){c) 
of  the  National  Environmental  Act 
(NEPA),  42  U.S.C.  4321-4370,  as 
implemented  by  the  Council  of 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Defense 
Threat  Reduction  Agency  (DTRA) 
announces  intent  to  prepare  a  Draft 
Programmatic  Environmental  Impact 
Statement  (PEIS)  in  support  of  activities 
at  White  Sands  Missile  Range  (WSMR), 


New  Mexico.  As  a  major  cooperating 
agency,  WSMR  will  participate  in  the 
preparation  of  the  PEIS.  Future 
development  of  DTRA's  testing  facilities 
and  program,  and  its  scope  require  an 
PEIS  to  adequately  address  potential 
environmental  impacts. 
ADDRESSES:  Written  comments  may  be 
forwarded  to  the  Defense  Threat 
Reduction  Agency,  ATTN:  DTRA/TDTS, 
1680  Texas  St..  SE.,  Kirtland  AFB,  NM 
87117-5669.  Emails  may  be  forwarded 
to  Thomas.Vanalstyne@ao.dtra.mil. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Thomas  Van  Alstyne,  EN, 
Environmental  Engineer,  DTRA  at  (505) 
846-6612  or  email 
Thomas.  VanaIstyne@Qao.dtra.mil. 

SUPPLEMENTARY  INFORMATION:  White 
Sands  Missile  Range  covers 
approximately  8,288  km^  (3,200  mi^ )  of 
south-central  New  Mexico.  Proposed 
DTRA  activities  at  WSMR  have  the 
potential  to  significantly  impact  certain 
natural,  social,  cultural,  and  economic 
resources  in  the  region.  The  study  area 
for  environmental  analyses  will  include 
the  Hard  Target  Defeat  Test  bed  (HTDT), 
Permanent  High  Explosive  Test  Site 


(PHETS),  Seismic  Hardrock  In  Situ  Test 
site  (SHIST),  Alternate  SHIST,  and 
Large  Blast/Thermal  Simulator  (LETS). 
The  objective  will  be  to  provide  a 
thorough,  comprehensive  and  PEIS  that 
will  serve  as  a  planning  and  decision- 
making tool,  a  public  information 
source,  and  a  reference  for  mitigation 
tracking  concerning  DTRA  future 
activities. 

Alternatives  may  consist  of  alternative 
locations  or  modifications  of  specific 
activities.  These  alternatives  will  be 
developed  during  preparation  of  the 
Draft  PEIS  as  a  result  of  environmental 
analyses  of  the  activities  and  public 
input. 

Significant  Issues:  Certain  biologically 
diverse  areas  on  White  Sands  Missile 
Range  utilized  by  the  Defense  Threat 
Reduction  Agency  serve  as  habitat  or 
potential  habitat  for  protected  floral  and 
faunal  (plan  and  animal)  species.  To 
date,  several  locations  in  the  areas  to  be 
studied  have  been  identified  as 
important  cultural  resources.  The  most 
significant  are  Ground  Zero  and 
McDonald  Ranch  House,  part  of  Trinity 
Site  National  Historic  Landmark, 
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located  within  the  Permanent  High 
Explosive  Test  Site  boundaries. 
Significant  issues  that  will  be 
addressed  in  the  Draft  PEIS  include: 

1.  The  continued  operation  and 
maintenance  of  various  test  structures 
used  as  targets  for  weapon  system 
evaluations. 

2.  Construction  of  new  test  structiires, 
enlargement  of  existing  test  beads,  and 
possible  development  ef  new  test  beds. 

3.  Testing,  operations  and 
maintenance  activities  at  tunnel  targets 
in  the  Capitol  Canyon  area  (HTDT). 

4.  The  use  of  chemical  and  biological 
simulants  in  collateral  damage  tests. 

5.  Planned  improvements  to  the 
DTRA  Administrative  Park  within  the 
PHETS  boundaries.  Public  scoping 
meeting  will  be  held  in  the  vicinity  of 
WSMR,  New  Mexico,  to  facilitate  input 
to  the  PEIS.  The  schedule  and  location 
for  these  meetings  will  be  announced  in 
the  news  media  and  the  Federal 
Register. 

For  those  that  caimot  attend  the 
public  scoping  meetings,  written 
comments  via  mail  or  email  are 
encouraged.  Comments  should  clearly 
identify'  and  describe  the  specific 
issue(s)  or  topics  that  the  PEIS  should 
address. 

To  be  considered  in  the  Draft  PEIS, 
conmients  and  suggestions  should  be 
received  no  later  than  30  days  following 
the  public  scoping  meeting. 

Dated:  May  12.2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-12409  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board  Closed  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 

Subsection  (d)  of  section  10  of  Public 

Law  92—463,  as  amended  by  section  5  of 

Public  Law  94-409,  notice  is  hereby 

given  that  a  closed  meeting  of  the  DIA 

Advisory  Board  has  been  scheduled  as 

follows: 

DATES:  May  21-22,  2003  (8:30  a.m.  to  5 

p.m.). 

ADDRESSES:  The  Defense  Intellignece 

Agency,  200  MacDill  Blvd.,  Washington, 

DC  20340. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lawrence  R.  Carnegie,  Program 


Manager/Executive  Secretary,  DIA 
Advisory  Board,  Washington,  DC, 
20340-1328 (703)  697-7898. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(l),  title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
and  discuss  several  current  critical 
intelligence  issued  in  order  to  advise  the 
Director,  DIA. 

Dated:  May  9.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-12415  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Education  Board 
Meeting 

agency:  National  Defense  University. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Security  Education  Board.  The  purpose 
of  the  meeting  is  to  review  and  make 
recommendations  to  the  Secretary 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act,  Title  VIII  of  Public  Law 
102-183,  as  amended. 
DATES:  May  20,  2003. 
ADDRESSES:  The  Crystal  City  Marriott 
Hotel,  1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program, 
1101  Wilson  Boulevard,  Suite  1210, 
Rosslyn,  Virginia  22209-2248;  (703) 
696-1991.  Electronic  mail  address: 
colliere@ndu.eda. 

SUPPLEMENTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  public. 

Dated:  May  9,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  03-12414  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 
agency:  Department  of  Defense. 


ACTION:  Notice  of  advisory  committee 
meeting  date  changes. 

SUMMARY:  On  Wednesday,  March  26, 
2003  (68  FR  14598),  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  (DSB)  Task 
Force  on  Enduring  Freedom  Lessons 
Learned.  The  meetings  originally 
planned  for  May  14-27,  2003,  have  been 
rescheduled  for  May  14-16,  2003.  The 
meetings  will  take  place  at  the  U.S. 
Strategic  Command,  Colorado  Springs, 
CO,  and  the  Pentagon,  Washington,  DC. 

Dated:  May  9,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-12411  Filed  5-16-03;  8:45  am) 
BtLUNG  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enduring  Freedom 
Lessons  Learned  will  meet  in  closed 
session  Jvme  15-28,  2003.  at  the  US 
Central  Command  Area  of 
Responsibility  (Theater).  This  Task 
Force  will  review  current  activities  of 
Operation  Enduring  Freedom  to 
determine  both  near  and  longer-term 
technical  and  operational 
considerations  that  could  be  used  to 
improve  this  operation  and  future 
campaigns  initiated  in  the  War  Against 
Terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  review  and 
evaluate  operational  policy  and 
procedures,  command  and  control, 
intelligence,  combat  support  activities, 
weapon  system  performance,  and 
science  and  technology  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  Defense  Science  Board  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that,  accordingly, 
the  meetings  will  be  closed  to  the 
public. 


Dated:  May  9,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  03-12412  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Mandatory  Declassification  Review 
Requests 

AGENCY:  National  Security  Agency/ 
Central  Security  Service,  DoD. 
ACTION:  Notice. 


SUMMARY:  This  notice  identifies  the 
office  in  the  National  Security  Agency/ 
Central  Security  Service  to  which 
mandatory  declassification  review 
requests  shall  be  addressed  in 
accordance  with  32  CFR  2001.54(a). 
ADDRESSES:  Requests  shall  be  addressed 
to:  National  Security  Agency/Central 
Security  Service,  9800  Savage  Road,  Ft. 
Meade,  Maryland  20755-6884,  ATTN- 
DC324  (CPC),  Suite  6884. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Huffman  at  301-688-7785. 

Dated:  May  9,  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
{FR  Doc.  03-12413  Filed  5-16-03;  8:45  am] 

BILLING  CODE  S001-08-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.21  SS  and  215V] 

Office  of  Safe  and  Drug-Free 
Schools— Partnerships  in  Character 
Education  Program 

ACTION:  Notice  of  intent  to  fund  down 
the  grant  slate  for  the  Partnerships  in 
Character  Education  Program. 


SUMMARY:  The  Secretary  intends  to  use 
the  grant  slate  developed  for  the 
Partnerships  in  Character  Education 
Grant  program  in  Fiscal  Year  (FY)  2002 
to  make  new  grant  awards  in  FY  2003. 
The  Secretary  takes  this  action  because 
a  significant  number  of  high-quality 
applications  remain  on  the  last  year's 
grant  slate  and  limited  funding  is 
available  for  new  grant  awards  in  FY 
2003. 

Background:  On  May  21,  2002,  we 
published  a  notice  inviting  applications 
for  new  awards  under  the  Partnerships 
in  Character  Education  Grant  Program. 
This  notice  indicated  that  the  selection 
critma,  competitive  preference  priority 


and  applications  requirements 
contained  in  the  notice  would  apply  to 
the  FY  2002  grant  competition  only. 

We  received  a  significant  number  of 
applications  for  grants  imder  the 
Partnerships  in  Character  Education 
Grant  Program  in  FY  2002,  and  made  39 
new  grants.  Because  such  a  large 
nimiber  of  high-quality  applications 
were  received,  many  applications  that 
were  awarded  very  high  scores  by  peer 
reviewers  did  not  receive  funding  last 
year. 

Limited  funding  is  available  for  new 
awards  under  this  program  in  FY  2003. 
In  order  to  conserve  funding  that  would 
have  been  required  for  a  peer  review  of 
new  applications  submitted  under  the 
program,  we  intend  to  select  grantees  in 
FY  2003  from  the  existing  slate  of 
applicants.  This  slate  was  developed 
during  the  FY  2002  competition  using 
the  selection  criteria,  competitive 
preference  priority,  and  application 
requirements  included  in  the  May  21, 
2002  notice.  No  changes  to  selection 
criteria,  competitive  preference  priority, 
or  application  requirements  will  be 
required  by  this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Safe  and  Drug-Free  Schools, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  Washington. 
DC  20202-6123.  Telephone:  (202)  260- 
3954. 

Individuals  who  use  a 
telecommimication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  (800)  877-8339. 

Electronic  Access  to  This  Document 

You  may  view  this  docmnent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Roister,  in  text  or  Adobe  Portable 
Docmnent  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
use  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fiw,  at  1- 
888-293-6498;  or  in  die  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
education  of  the  Federal  Register  and  the 
Code  of  Federal  Regulations  is  available  on 
GPO  access  at:  http://www.access.gpo.gov/ 
nara/ index. html. 

Authority:  20  U.S.C.  7247. 


Dated:  May  14,  2003. 

Eric  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 

[FR  Doc.  03-12436  Filed  5-14-03;  1:30  pm] 

BILUNG  CODE  400O-01-l> 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.342A] 

Office  Of  Postsecondary  Education; 
Preparing  Tomorrow's  Teachers  To 
Use  Technology  Program;  Notice 
inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  To  provide 
grants  to  consortia  that  will  increase 
preservice  teachers'  proficiency  in  the 
use  of  raodem  learning  technologies. 
The  program  is  designed  to  prepare 
prospective  teachers  to  use  advanced 
technology  to  ensure  all  students  meet 
challenging  State  and  local  academic 
content  and  student  academic 
achievement  standards  and  to  improve 
the  ability  of  institutions  of  higher 
education  to  provide  this  preparation. 
Eligible  Applicants:  Only  consortia 
are  eligible  to  apply  for  a  grant  under 
this  program.  The  consortia  must 
include  at  least  one  institution  of  higher 
education  that  awards  baccalaureate 
degrees  and  prepares  teachers  for  their 
initial  entry  into  teaching  and  at  least 
one  State  educational  agency  or  local 
educational  agency.  In  addition,  the 
consortia  must  include  at  least  one  of 
the  following  entities:  an  additional 
institution  of  higher  education;  a  school 
or  department  of  education  at  an 
institution  of  higher  education;  a  school 
or  college  of  arts  and  sciences  (as 
defined  in  section  201(b)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA))  at  an  institution  of  higher 
education;  or  a  professional  association, 
foundation,  museum,  library,  for-profit 
business,  public  or  private  nonprofit 
or^ganization,  commimity-based 
organization,  or  other  entity,  with  the 
capacity  to  contribute  to  the  technology- 
related  reform  of  teacher  preparation 
programs. 
Applications  Available:  May  19.  2003. 
Deadline  for  transmittal  of 
Applications:  June  23,  2003. 

Note:  In  accordance  with  34  CFR  614.8,  an 
application  for  a  grant  under  this  program 
must  be  received  by  the  deadline  date. 

Deadline  for  Intergovernmental 
Review:  August  22.  2003. 

Estimated  Available  Funds: 
$30,000,000. 

Estimated  Range  of  Awards: 
$200,000-5600,000. 

Estimated  Average  Size  of  Awards: 
$400,000. 
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Estimated  Number  of  Awards:  75 
grants. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  appHcant,  address  the 
selection  criteria  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  application  narrative  to  the 
equivalent  of  no  more  than  40  pages.  In 
addition,  you  must  limit  your  budget 
narrative  (which  is  not  coimted  toward 
the  40-page  limit)  to  the  equivalent  of 
no  more  than  6  pages.  You  must  use  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figiu-es, 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  point. 

The  page  limit  does  not  apply  to  the 
title  page,  the  table  of  contents,  the 
assurances  and  justifications;  or  the  one- 
page  abstract,  the  budget  narrative  and 
budget  forms,  the  resimies,  the 
bibliography,  or  the  letters  of  support 
and  commitment,  and  the  required 
appendices. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations  and  Statute: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  for  75.102), 
77,  79,  80,  81,  82,  85,  86,  97,  98,  and  99; 

(b)  the  regulations  for  this  program  in  34 
CFR  614.6  and  614.8;  and  (c)  the 
program  statute.  Title  II,  Part  B  of  the 
HEA  (20  U.S.C.  1041-1044). 
SUPPLEMENTARY  INFORMATION:  In 
evaluating  an  application  for  a  new 
grant  under  this  competition,  the 
Secretary  uses  the  selection  criteria  in 
EDGAR,  sections  75.209  and  75.210. 
The  application  booklet  includes  the 
specific  selection  criteria  used  for  this 
competition. 

Priority 

Invitational  Priority:  We  are 
particularly  interested  in  applications 
that  meet  the  following  priority. 

Invitational  Priority.  Applications  for 
projects  that  employ  technology  in 
building  teachers'  capacities  to 
interpret,  analyze  and  incorporate 
student  achievement  and  testing  data 
into  the  instructional  process. 


Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  fi-ee):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.342A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Shade,  Preparing  Tomorrow's 
Teachers  to  Use  Technology  T*rogram, 
U.S.  Department  of  Education,  1990  K 
Street,  NW.,  Suite  7090,  Washington, 
DC  20006-8526.  Telephone:  (202)  502- 
7773  or  via  Internet: 
brenda.shade@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package.  _ 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
Microsoft  word  and  PDF  at  the 
following  site:  http://www.ed.gov/ 
offices/OPE/PPI/teachtech/ 
ptSapplication  .h  tml. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1041-1044. 

Dated:  May  14,  2003. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

(FR  Doc.  03-12447  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4000-01-P  , 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisory  on 
Historically  Black  Colleges  and 
Universities 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  President's 
board  of  Advisors  on  Historically  Black 
Colleges  and  Universities  (Board).  The 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
requfred  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  pubic  of  their 
opportunity  to  attend. 
DATES:  Wednesday,  May  28,  2003. 
TIME:  8  a.m.-4  p.m. 
ADDRESSES:  The  Board  will  meet  in 
Washington,  DC  the  Wyndham  Hotel  on 
1400  M  Street. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ambassador  Leonard  H.O.  Spearman, 
Executive  Director,  or  Beverly  Ward, 
Special  Assistant,  White  House 
Initiative  on  Historically  Black  Colleges 
and  Universities,  400  Maryland  Ave., 
SW.,  Washington,  DC  20202;  telephone: 
(202) 502-9700. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  under 
Executive  Order  13256  dated  February 
12,  2002.  The  Board  is  established  (a)  to 
report  to  the  President  annually  dn  the 
results  of  the  participation  of 
historically  black  colleges  and 
universities  (HBCUs)  is  Federal 
programs,  including  recommendations 
on  how  to  increase  the  private  sector 
role,  including  the  role  of  private 
foimdations,  in  strengthening  these 
institutions,  with  particular  emphasis 
on  enhancing  institutional  planning  and 
development,  strengthening  fiscal 


stability  and  financial  management,  and 
improving  institutional  infrastructure, 
including  the  use  of  technology,  to 
ensure  the  long-term  viability  and 
enhancement  of  these  institutions;  (b)  to 
advise  the  President  and  the  Secretary 
of  Education  (Secretary)  on  the  needs  of 
HBCUs  in  the  areas  of  infrastructiire, 
academic  programs,  and  faculty  and 
institutional  development;  (c)  to  advise 
the  Secretary  iii  the  preparation  of  an 
aimual  Federal  plan  for  assistance  to 
HBCUs  in  increasing  their  capacity  of 
participate  in  Federal  programs;  (d)  to 
provide  the  President  with  an  annual 
progress  report  on  enhancing  the 
capacity  of  HBCUs  to  serve  their 
students;  and  (e)  to  develop,  in 
consultation  with  the  Department  of 
Education  and  other  Federal  agencies,  a 
private  sector  strategy  to  assist  HBCUs. 

The  pm-pose  of  the  meeting  is  to 
address  administrative  issues,  such  as 
annual  ethics  training. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (e.g.,  interpreting 
services,  assistive  listening  devices,  or 
materials  in  alternative  format)  should 
notify  Barbara  Lindler  at  (202)  502-7904 
by  no  later  than  May  16,  2003.  We  will 
attempt  to  meet  requests  for 
accommodations  after  this  date  but 
cannot  guarantee  their  availability.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

An  opportimity  for  public  comment  is 
available  on  May  28,  2003  between  3 
p.m.  and  4  p.m.  Those  members  of  the 
public  interested  in  submitting  written 
comments  may  do  so  at  the  address 
indicated  above  by  Friday,  May  25, 
2003. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  White 
House  Initiative  on  Historically  Black 
Colleges  and  Universities  from  the 
hours  of  9  a.m.  to  5  p.m. 

William  Hansen, 

Deputy  Secretary,  U.S.  Department  of 
Education. 

[FR  Doc.  03-12530  Filed  5-16-03;  8:45  am] 
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ACTION:  Notice  of  intent  to  release 
information  about  minium  mines  and 
properties  in  the  United  States  to  other 
Federal  govenmient  agencies  for  official 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Notice  of  Intent  To  Release  Information 
About  Uranium  Mines  and  Properties 
in  the  United  States  to  Other  Federal 
Agencies  for  Official  Uses 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 


uses. 


SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  notifying  the 
public  of  its  intent  to  release,  upon 
request  from  Federal  government 
agencies  for  official  uses,  information 
about  uranimn  mines  and  properties  in 
the  United  States.  The  information  is 
considered  confidential.  Information 
that  may  be  released  includes:  (1)  The 
U.S.  Uranium  Mines  and  Properties 
Database  containing  information  about 
former  uranium  mines  and  properties 
that  were  active  in  the  period  1940- 
1983;  and  (2)  Uranium  Mining  and 
Processing  Survey  Information  collected 
during  the  period  1971-2001.  Currentiy, 
EIA  has  requests  from  the 
Enviroimiental  Protection  Agency  (EPA) 
and  the  Department  of  Interior's  Bureau 
of  Land  Management  (BLM)  for  uranimn 
mines  and  properties  information.  The 
EPA  request  is  for  information  from 
both  the  Uranium  Mines  and  Properties 
Database  and  from  Uranium  Mining  and 
Processing  Survey  Information  about 
decommissioned,  abandoned,  closed  or 
inactive  uranium  mines,  transfer 
stations,  tailings,  and  leases  located  in 
Northeastern  Arizona,  Northwestern 
New  Mexico,  and  Southeastern  Utah  on 
Navajo  Nation  tribal  lands,  Navajo  fee 
lands,  and  Navajo  allotted  lands.  The 
BLM  request  is  for  information  in  the 
Uranium  Mines  and  Properties 
Database.  Laws,  including  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  require  that  the  Department 
provide  the  requested  information  to  the 
EPA  and  BLM. 

DATES:  EIA  plans  to  release  uraniimi 
mines  and  properties  information  to 
other  Federal  agencies  for  their  official 
uses  on  or  after  June  20,  2003. 
Comments  must  be  filed  by  Jime  13, 
2003.  If  you  anticipate  difficulty  in 
submitting  comments  within  that 
period,  contact  the  person  listed  below 
as  soon  as  possible. 

ADDRESSES:  Comments  should  be 
directed  to  Luther  Smith.  To  ensure 
receipt  of  the  comments  by  the  due  date, 
submission  is  recommended  by  FAX 
(202-287-1934)  or  e-mail  at 
[Lu  ther.  Smith@eia .  doe.gov) . 
Alternatively,  you  may  use  the 
following  mailing  address:  Luther 
Smith.  EI-52/L'Enfant  Plaza  Building, 
U.S.  Department  of  Energy,  1000 
Independence  Ave.  SW,  Washington, 
DC  20585-1615.  Mr.  Smitii  may  also  be 


contacted  by  telephone  at  (202)  287- 
1728. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
shoidd  be  directed  to  Mr.  Smith  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 
U.  Current  Actions 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275,  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  These  laws 
also  require  EIA  to  disclose  trade  secrets 
and  confidential  statistical  information 
to  other  Federal  govenmient 
departments,  agencies,  and  officials  for 
official  use  upon  request. 

In  carrying  out  its  mission,  the  EIA 
collects,  compiles,  and  analyzes 
information  on  energy  resources, 
production,  demand,  technology,  and 
related  economic  ^d  statistic^ 
information.  The  information  is  used  to 
assess  and  report  on  the  energy  situation 
of  the  United  States. 

The  EIA  provides  the  public  and 
Federal  agencies  with  opportunity  to 
comment  on  the  energy-information 
projects  conducted  by  EIA.  EL\  also,  as 
appropriate,  requests  comments  on 
important  issues  relevant  to 
dissemination  of  its  energy  information. 
Comments  received  assist  EIA  in 
responding  to  requests  for  the  energy 
information  it  has  compiled  from 
various  soiut:es. 

The  Uranium  Mines  and  Properties 
Database  information  is  based  on  the 
Federal  government's  Uraniimi 
Concentrate  Procurement  Program 
(1947-1970)  and  the  related  Uranium 
Ore  Reserve  Program  (1947-1983). 
Throughout  these  programs,  the  Atomic 
Energy  Commission  (AEC)  and 
successive  Federal  agencies  obtained 
private-industry  information  that  was 
needed  to  assure  the  success  of  the 
concentrate  procurement  and  ore 
reserve  programs.  The  AEC,  Energy 
Research  and  Development 
Administration  (ERDA),  and  DOE  staff 
engineers  and  geologists  also  regidarly 
monitored  private-industry  activities  to 
assure  the  capability  to  prepare  timely 
internal  reports  on  uranimn  exploration, 
mining,  reserves,  concentrate 
production,  and  important  industry 
activities.  It  is  EIA's  view  that 
information  requested  in  conjimction 
with  these  programs  was  provided  to 
the  Federal  government  with  the 
imderstanding  that  it  would  be  treated 
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as  confidential  and  not  publicly 
released. 

Management  of  the  Uranium 
Concentrate  Procurement  Program, 
formerly  under  the  Manhattan  Engineer 
District  of  the  Army  Corps  of  Engineers, 
was  transferred  by  early  1947  to  the 
AEC  as  a  key  responsibihty.  The  AEC's 
critical  mission  included  the  acquisition 
of  uranium  concentrates  to  meet  defense 
needs  and  the  development  of  a 
domestic  uranium  ore  reserves  base 
adequate  to  meet  the  future  demand  as 
then  foreseen.  The  AEC  began  in  1 947 
a  major  program  for  uranium 
exploration  and  development  of  a 
domestic  uranium  mining  industry.  The 
program  vi^as  designed  to  utilize  the  full- 
scale  participation  of  mining-industry 
firms,  small  miners,  and  private 
prospectors,  and  its  success  required 
that  exploration  activities  were 
maintained  at  a  high  level.  Through 
financial  incentives  issued  by  the  AEC. 
private  industry  was  encouraged  to 
explore  for  uranium  deposits.  The  AEC 
also  conducted  exploration  projects  for 
uranium  in  selected  areas  and  made  the 
results  from  those  projects  available  to 
the  private  sector.  These  actions 
succeeded  in  stimulating  a  rapid  rate  of 
private  industry  participation  by 
providing  supporting  services  and 
information  to  the  private  sector.  During 
the  Uranium  Concentrate  Procurement 
Program,  the  AEC  and  successive 
agencies  issued  announcements  that 
redirected  the  program  or  established 
new  incentives  as  required  to  achieve 
the  long  term  goals  of  the  concentrate 
procurement  effort.  These 
announcements,  in  varying  degree, 
altered  the  Federal  government's 
informational  requirements  for  the  on- 
going uranium  procurement  and  ore 
reserve  programs. 

The  Uranium  Ore  Reserve  Program 
was  complementary  to  the  Uranium 
Concentrate  Procurement  Program.  The 
Uranium  Ore  Reserve  Program  deeilt 
initially  with  the  quantity  and  quality  of 
uranium  reserves  on  mining  properties 
tributary  to  uranium  mills,  from  which 
the  AEC  had  contracted  to  buy  uranium 
concentrates.  The  mills  were  to  be 
amortized  by  the  Government,  generally 
in  a  short  time  period.  AEC's 
responsibility  was  to  assure  that 
sufficient  uranium  ore  to  feed  the  mills 
existed  on  the  tributary  properties  so  the 
Govermnent  reasonably  could  expect  to 
receive  the  amoimts  of  uranium 
concentrate  specified  in  the  milling 
contracts  and  to  assure  that  identified 
reserves  were  adequate  for  amortization 
of  the  milling  projects  proposed  by 
industry  firms. 

The  Uranium  Ore  Reserve  Program's 
prime  objective  was  collection  of 


current  and  accurate  information  at  that 
time  on  the  supply  of  uranium  ores  in 
the  Western  United  States.  Assessment 
of  the  ore  reserves  for  uranium  deposits 
on  individual  properties  required 
independent  calculation  of  reserves  by 
Federal  government  agency  mining 
engineers.  For  this  purpose,  drill-hole 
and  other  engineering  data  for  a  large 
number  of  properties  were  made 
available  to  the  government  agencies  by 
the  mining  companies. 

In  addition  to  quantitative  data 
regarding  ore  reserves,  data  were  also 
obtEiined  about  the  deposits'  physical 
locations,  ownership,  geological  and 
geochemical  characteristics,  mining 
problems,  and  mining  costs.  Data  were 
also  routinely  obtained  about  industry 
activities,  including  acquisition  of  land 
for  uranium  exploration,  exploration 
and  development  activities,  mine 
production  of  uranium  ore,  milling  of 
ore,  the  costs  associated  with  these 
activities,  and  the  processing  of 
uranium  ore  and  production  of 
concentrate.  Data  and  costs  for  other 
activities  were  also  obtained.  The  data 
for  each  uranium  mine  and  property 
were  compiled  into  an  individual  file 
(record).  The  files  for  all  U.S.  mines  and 
properties  (1940-1983)  make  up  the 
database.  The  files  may  also  contain 
official  letters  and  documents,  notes, 
and  other  specific  information  prepared 
by  the  government  agency  staff. 

The  govenmient's  uranium  ore 
reserve  effort,  which  began  early  in  the 
Uranium  Concentrate  Procurement 
Program,  was  continued  after  1970 
when  the  procurement  program  was 
ended.  Estimates  of  domestic  uranium 
ore  reserves  and  potential 
(undiscovered)  resources  made  by  the 
ERDA  and  DOE  under  the  Uranium  Ore 
Reserve  Program  were  published 
annually  by  those  agencies  into  early 
1983. 

Across  all  records  in  the  mines  and 
properties  database,  the  quantity  and 
quality  of  data,  subject-matter,  type  of 
information,  its  relative  completeness, 
and  similarity  of  the  information  are 
variable.  Some  records  contain  a  large 
amount  of  detailed,  company  and 
property-specific  information,  whereas 
other  records  contain  more  limited 
information.  For  the  Uranium  Mines 
and  Properties  Database,  the  list  of 
identification  codes  for  mine/property 
names  contains  about  8,700  ID-code/ 
name  combinations  that  were  assigned 
for  recording  and  tracking  the  mines 
and  properties  data.  That  number  is 
believed  to  represent  an  approximate 
upper  limit  for  the  total  number  of 
records  (files)  created  for  uranium  mine 
and  property  data  during  the  Federal 
government  programs. 


The  Uranium  Mines  and  Properties 
Database  contains  historical, 
confidential  information  about  the 
domestic  uraiiium  industry  (1940-1983) 
that  relates  to,  but  is  not  limited  to,  the 
ownership  of  uranium  mines  and 
properties,  ore  reserves,  mine 
development,  mining  operations,  and 
ore  and  uranium  concentrate 
production.  The  historical  information 
is  potentially  helpful  to  other  Federal 
agencies  in  reclamation  projects  at 
former  uranium  mine  sites,  processing 
sites,  and  related  sites.  Such  uses  may 
include,  but  are  not  limited  to, 
documenting  the  history  and  nature  of 
former  site  use  and  activities, 
determining  the  outlines  of  former  mine 
(open  pit  and  underground)  areas  and 
workings,  and  to  potentially  relocate 
sites  of  surface  exploration  boreholes. 

The  information  obtained  by  the  EIA 
in  its  Uranium  Mining  and  Processing 
Surveys  is  submitted  by  domestic 
uranium  mining  and  milling  firms.  The 
information  is  analyzed  and 
disseminated  by  the  EIA  as  non- 
company-specific  information  in  a 
variety  of  printed  and  electronic-media 
products  that  are  used  by  analysts  and 
policymakers  in  the  government  and  the 
private  sector.  (ELA's  uranium 
information  is  available  on  its  web  site 
at  http://www.eia.doe.gov/cneaf/ 
nuclear/page/newuran.html.)  The 
uranium  industry  information  obtained 
in  EIA's  uranium  surveys  is  not 
integrated  with  the  U.S.  Uranium  Mines 
and  Properties  Database  (1947-1983). 
In  adaition  to  information  obtained 
on  its  Uranium  Mining  and  Processing 
Surveys,  the  EIA  uses  information 
contained  in  the  Uranium  Mines  and 
Properties  Database  to  annually  prepare 
estimates  of  the  domestic  uranium  ore 
reserve  situation.  The  estimates  of  U.S. 
ore  reserves  made  by  the  EIA  are 
published  annually  in  the  "Uranium 
Industry  Annual"  report  series  (1985- 
2001);  submitted  to  the  Congress,  the 
U.S.  Department  of  Energy,  and  other 
Federal  agencies  as  required;  and 

periodically  submitted  to  the  Nuclear 

Energy  Agency  of  the  Organization  for 

Economic  Cooperation  and 

Development  and  to  the  International 

Atomic  Energy  Agency. 

n.  Current  Actions 

The  EIA  is  notifying  the  public  of  its 
intent  to  release,  upon  request  from 
Federal  government  agencies  for  official 
use.  information  about  uranium  mines 
and  properties  in  United  States.  The 
information  is  considered  confidential. 
Information  that  may  be  released 
includes:  (1)  The  U.S.  Uranium  Mines 
and  Properties  Database  containing 
information  about  uranium  mines  and 


properties  that  were  active  in  the  period 
1940-1983;  and  (2)  Uranium  Mining 
and  Processing  Survey  Information 
collected  during  the  period  1971-2001. 
Currently,  EIA  has  requests  from  the 
Envirormiental  Protection  Agency  (EPA) 
and  the  Department  of  Interior's  Bureau 
of  Land  Management  (BLM)  for  uranium 
mines  and  properties  information.  The 
EPA  request  is  for  information  from 
both  the  Uranium  Mines  and  Properties 
Database  and  from  Uranium  Mining  and 
Processing  Survey  Information  on 
decommissioned,  abandoned,  closed  or 
inactive  uranium  mines,  transfer 
stations,  tailings,  and  leases  located  in 
Northeastern  Arizona.  Northwestern 
New  Mexico,  and  Southeastern  Utah  on 
Navajo  Nation  tribal  lands,  Navajo  fee 
lands,  and  Navajo  allotted  lands.  The 
BLM  request  is  for  information  in  the 
Uranium  Mines  and  Properties 
Database. 

Release  of  the  information  to  other 
Federal  agencies  is  consistent  with  the 
Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  93-275, 15  U.S.C.  761  et 
seq.)  and  the  DOE  Organization  Act 
(Pub.  L.  95-91,  42  U.S.C.  7101  et  seq.) 
requirements  for  EIA  to  make  trade 
secrets  and  confidential  statistical 
information  available  to  other  Federal 
government  departments,  agencies,  and 
officials  for  official  uSe  upon  request. 
The  information  was  provided  to  the 
Department  of  Energy,  predecessor 
Federal  agencies,  and  the  EIA,  with  an 
understanding  that  the  information 
would  be  treated  as  confidential  and 
would  not  be  publicly  released  in 
identifiable  form.  EIA  would  release  the 
information  to  other  Federal  agencies  in 
individually-identifiable  format  for 
official  uses  and  with  a  stipulation  that 
those  agencies  preserve  the 
information's  confidentiality. 
For  the  Uranium  Mines  and 
Properties  Database,  the  particular  types 
of  information  that  would  be  released  to 
other  Federal  agencies  upon  request 
may  include,  but  are  not  limited  to,  the 
following:  name  for  the  mine  operator/ 
owner;  beginning  date  and  ending  date 
for  mining  operations;  total  production   • 
fit)m  the  mine;  mining  methods;  natiu-e 
and  extent  of  the  surface  plant;  niunber 
of  employees  who  worked  at  the  mine 
and  period;  mills  to  which  the  mined 
ore  was  shipped;  historical  photographs 
of  the  mine  during  the  tiJne  it  was  in 
operation;  maps  that  show  mine 
workings  in  plan  view,  the  pit  walls  and 
bottoms  for  open  pit  mines,  and  the 
location  and  extent  of  any  underground 
mine  workings;  and  drill-site  locations 
for  surface  boreholes. 

For  the  Uranium  Mining  and 
Processing  Survey  Information,  the 
particular  types  of  information  that 
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would  be  released  to  other  Federal 
agencies  upon  request  may  include,  but 
are  not  limited  to.  exploration, 
development,  reserves,  production, 
milling,  processing,  and  employment 
information  collected  in  the  years  1971- 
1981  by  the  DOE  and  predecessor 
agencies  and  in  the  period  1982-2001 
by  the  EIA  fi-om  domestic  lu-aniiun 
industry  companies  on  the  "Annual 
Uranium  Exploration  Survey,"  (Form 
EIA-717  and  predecessor  forms  for 
1971-1984),  and  Schedule  A  (Uranium 
Raw  Materials  Activities)  of  the 
"Uranium  Industry  Annual  Survey," 
(Form  EIA-858  for  1984-2001.) 

The  release  of  uranium  mines  and 
properties  information  to  other  Federal 
agencies  for  their  official  uses  will  not 
expand  uranium  industry  data  that  will 
be  provided  in  EIA's  information 
products.  The  EIA  will  continue  to 
maintain  the  confidentiality  of 
information  collected  on  its  survey 
forms  and  will  continue  to  use  its 
disclosure  rules,  which  are  designed  to 
protect  confidential  data,  and  withhold 
sensitive  data  from  publication  in 
individually-identifiable  form.  EL\  will 
also  require  that  any  Federal  agencies 
receiving  confidential  information  from 
EIA  will  treat  the  information 
appropriately. 

Statutory  Authority:  Federal  Energy 
AdminisU-ation  Act  of  1974  (Pub.  L.  93-275 
15  U.S.C.  761  et  seq.)  and  the  DOE 
Organization  Act  (Pub.  L.  95-91,  42  U.S.C 
7101  et  seq.]. 

Issued  in  Washington,  DC,  on  May  13, 
2003. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

[FR  Doc.  03-12434  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-472-000] 

Black  Marlin  Pipeline  Company;  Notice 
of  Tariff  Filing 

May  13,  2003. 

Take  notice  that  on  May  7,  2003, 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
the  following  revised  tariff  sheets  to  be 
effective  July  1,  2003: 

Third  Revised  Sheet  No.  108A 
Sixth  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  211C 
Third  Revised  Sheet  No.  213.01 
Fifth  Revised  Sheet  No.  213B 


Fourth  Revised  Sheet  No.  21 3D 
Fifth  Revised  Sheet  No.  217 
Third  Revised  Sheet  No.  219 
Fourth  Revised  Sheet  No.  220 
Sheet  No.  314 
Sheet  Nos.  315-318 
'    Sheet  No.  319 

Sheet  Nos.  320-328 
Sheet  No.  329 
Sheet  No.  330 

Black  Marlin  states  that  this  filing  is 
made  in  part  for  administrative 
purposes  and  in  part  as  a  housekeeping 
matter  to  clarify,  update  and  clean  up 
several  items  in  Black  Marlin's  tariff. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's' 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
■assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  19,  2003. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-12442  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-474-O00] 

Clear  Creek  Storage  Company,  L.L.C.; 
Notice  of  Tariff  Filing 

May  13,  2003. 

Take  notice  that  on  May  8.  2003,  Clear 
Creek  Storage  Company,  L.L.C.  (Clear 
Creek)  tendered  for  filing,  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  July  1,  2003: 

Original  Sheet  Nos.  44B  and  44C 
First  Revised  Sheet  Nos.  39,  44A,  45 
Second  Revised  Sheet  Nos.  40A  and  77A 
Third  Revised  Sheet  No.  38A 
Fourth  Revised  Sheet  Nos.  40  and  77 

Clear  Creek  states  that  the  filing  is  in 
compliance  with  the  Commission's 
Order  No.  587-R  in  Docket  No.  RM96- 
1-024. 

Clear  Creek  explains  that  Order  No. 
587-R  amended,  18  CFR  284.12. 
standards  for  interstate  pipeline 
business  operations  and 
communications,  to  adopt  (1)  Version 
1.6  of  the  consensus  industry  standards 
promulgated  by  the  Wholesale  Gas 
Quadrant  (WGQ)  of  the  North  American 
Energy  Standards  Board  (NAESB)  and 
(2)  WGQ  standards  governing  partial 
day  recalls.  Clear  Creek  states  that 
through  this  filing  it  will  revise  its  tariff 
to  reflect  the  changed  standards  so  as  to 
be  consistent  with  Order  No.  587-R. 

Clear  Creek  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSuppoitSferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  ^d  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  20,  2003. 

Magalie  R.  Salas, 

SecKtary. 

[FR  Doc.  03-12444  Filed  5-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-473-000] 

Enbridge  Pipelines  (KPC);  Notice  of 
Negotiated  Rates 

May  13.  2003. 

Take  notice  that  on  May  7.  2003, 
Enbridge  Pipelines  (KPC),  hereinafter 
Enbridge  KPC,  tendered  for  filing  as  part 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  the  filing,  proposed  to  be 
effective  November  1,  2002. 

Enbridge  KPC  states  that  the  purpose 
of  this  filing  is  to  establish  negotiated 
rate  authority  for  Enbridge  KPC  and  to 
file  negotiated  rates  applicable  to 
services  for  Kansas  Gas  Service,  a 
division  of  Oneok,  Inc. 

Enbridge  KPC  states  that  copies  of  this 
tariff  filing  are  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12443  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0»-59-001] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

May  13.  2003. 

Take  notice  that  on  May  8,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  3,  the 
following  tariff  sheets,  to  be  effective 
March  1,  2003: 

Eighth  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  520 

Questar  states  that  it  filed  an 
application  under  7(b)  of  the  Natural 
Gas  Act  in  Docket  No.  CP03-59-000,  on 
March  5,  2003,  to  abandon  service 
under  a  certificated  agreement  between 
Questar  and  Mid-Power  Resource 
Corporation  (Mid-Power). 

Questar  further  states  that  on  March  1, 
2003,  Mid-Power  signed  a  letter 
indicating  its  agreement  to  the 
abandonment  of  this  service,  and,  on 
April  24,  2003,  the  Commission  issued 
an  order  granting  approval  of  the 
abandonment,  effective  March  1,  2003. 
Therefore,  Questar  filed  to  revise  tariff 
sheets  reflecting  the  cancellation  of  Rate 
Schedule  X-34. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Corrmiission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  20,  2003. 
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Magalie  R.  Salas, 

Secretary. 

[FI^Doc.  03-12437  Filed  5-16-03;  8:45  am] 

BILIMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-015] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Negotiated 
Rates 

May  13,  2003. 

Take  notice  that  on  May  6,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  Copy  of  the  executed  service 
agreement  amendment  that  contains  a 
negotiated  daily  facilities  reservation 
rate  surcharge  (facilities  surcharge) 
under  Txansco's  Rate  Schedule  FT  for 
the  costs  of  the  expansion  of  the  U.S. 
Steel  Meter  Station,  a  delivery  point  to 
PECO  Energy  Company  (PECO).  The 
effective  date  of  this  facilities  surcharge 
is  May  7,  2003,  which  is  the  anticipated 
in-service  date  of  the  U.S.  Steel  Meter 
Station  expansion. 

Transco  states  that  Transco  and  PECO 
are  parties  to  a  service  agreement,  dated 
June  1,  2001,  under  Transco's  Rate 
Schedule  FT  for  firm  transportation 
service  under  Transco's  Leidy  East 
Expansion  Project.  Transco  further 
states  that  it  has  agreed  to  construct  an 
expansion  of  the  U.S.  Steel  Meter 
Station,  a  delivery  point  to  PECO 
located  on  Transco's  main  line  in  Bucks 
County,  Pennsylvania.  Transco  asserts 
that  pursuant  to  Section  20.7  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff,  Transco  and 
PECO  have  executed  an  amendment  to 
the  service  agreement  to  revise  Exhibit 
C  thereto  to  include  a  facilities 


surcharge  for  the  expansion  of  the  U.S. 
Steel  Meter  Station  in  addition  to  the 
negotiated  daily  reservation  rate  for 
PECO's  firm  transportation  service 
under  Transco's  Leidy  East  Expansion 
Project.  Transco  states  that  the  effective 
date  of  this  facilities  surcharge  is  May 
7,  2003,  which  is  the  anticipated  in- 
service  date  of  the  U.S.  Steel  Meter 
Station  expansion. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  oi^85.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12445  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC03-85-000,  et  al.] 

Granite  11  Holding,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Filings 

May  12,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 


listed  in  ascending  order  within  each 
docket  classification. 

1.  Granite  n  Holding  LLC,  Quixx 
Corporation.  Quixx  Resources,  Inc., 
Energy  Investors  Funds  Group,  EIF 
Mustang  Holding  I,  LLC 

[Docket  No.  EC03-85-000] 

Take  notice  that  on  May  2,  2003, 
Granite  II  Holding,  LLC  (Granite).  Quixx 
Corporation  (Quixx),  Quixx  Resources, 
Inc.  (Quixx  Resources),  Energy  Investors 
Funds  Group,  and  EIF  Mustang 
Holdings  I,  LLC  (Mustang  Holdings)  (all 
collectively.  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  an  application  for 
authorization  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  part  33  of  the 
Commission's  regulations  (the 
Application).  The  Applicants  state  that 
the  application  seeks  authorization  for 
Granite,  Quixx,  and  Quixx  Resources  to 
sell  their  ownership  interests  in  Denver 
City  Energy  Associates,  L.P.  (DCE)  to 
Mustang  Holdings  for  cash.  The 
Applicants  state  the  DCE  holds  an 
undivided  50  percent  interest  in  an 
approximately  489-MW  generating 
facility  near  Denver  City,  Texas.  The 
Applicants  assert  that  jurisdictional 
assets  included  in  the  transaction  are 
rate  schedules,  a  long-term  power 
purchase  agreement,  books  and  records, 
and  certain  facilities  associated  with  the 
generation  assets  that  are  necessary  to 
effectuate  wholesale  sales  of  electricity. 
Applicants  seek  expedited  review  of 
the  Application  and  request  confidential 
treatment  of  certain  documents 
submitted  therewith. 

Comment  Date:  May  23.  2003. 

2.  Mountain  View  Power  Company, 
L.L.C. 

[Docket  No:  EG03-6 7-000] 

Take  notice  that  on  May  6,  2003, 
Mountain  View  Power  Company,  L.L.C. 
(Applicant),  filed  with  the  Federal 
Energy  Regulator}'  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  proposes  to 
own  or  operate,  or  both  ovm  and 
operate,  a  natural  gas-fired,  combined 
cycle  electric  generation  station, 
together  with  ancillary  facilities,  with 
an  aggregate  capacity  of  approximately 
1,052,  to  be  located  in  San  Bernardino 
County,  California.  Applicant  further 
states  that  all  output  from  the  generating 
facilities  will  be  sold  exclusively  at 
wholesale. 

Comment  Date:  June  2,  2003. 
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3.  Jersey  Central  Power  &  Light 
Company 

[Docket  No.  ER03-65O-O021 

Take  notice  that  on  May  6,  2003, 
Jersey  Central  Power  &  Light  Company 
(Jersey  Central)  tendered  for  filing  an 
amendment  to  its  March  25,  2003  filing, 
as  amended  March  27,  2003,  in  Docket 
Nos.  ER03-650-000  and  ER03-650-001. 
Jersey  Central  states  that  the  amendment 
redesignates  a  proposed  interconnection 
agreement  as  PJM  Interconnection, 
L.L.C..  FERC  Electric  Tariff,  Fifth 
Revised  Volimie  No.  1,  Original  Service 
Agreement  No.  C890.  In  addition,  Jersey 
Central  states  that  in  addition,  the 
amendment  deletes  material  that  is  no 
longer  pertinent  to  the  agreement. 

Jersey  Central  states  that  a  copy  of  this 
filing  has  been  served  upon  parties  to 
the  agreement  and  each  of  the  parties 
designated  on  the  official  service  list  for 
this  proceeding. 

Comment  Date:  May  27,  2003. 

4.  LMP  Capital,  LLC,  and  CAM  Energy 
Products,  LP 

[Docket  Nos^03-653-OOl  and  ER03-736- 
001] 

Take  notice  that  on  May  7,  2003.  LMP 
Capital,  LLC  (LMP  Capital)  filed  an 
amendment  to  its  application  for 
market-based  rates.  LMP  Capital  states 
that  the  amendment  supplies  additional 
information  requested  in  an  April  29, 
2003  deficiency  letter  by  the  Federal 
Energy  Regulatory  Commission 
including  disclosure  of  direct 
ownership  in  LMP  Capital  and  CAM 
Energy  Products,  LP  and  a  request  for  a 
revision  to  the  LMP  Capital  market- 
based  rate  tariff. 

Comment  Date:  May  21,  2003. 

5.  Marina  Energy,  LLC 

[Docket  No.  ER03-715-001| 

Take  notice  that  on  May  6,  2003, 
Marina  Energy,  LLC  (Marina)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  its  application  for 
market-based  rates  as  a  power  marketer. 
Marina  states  that  the  amendment  to  the 
initial  filing  insures  that  the  Rate 
Schedule  complies  with  the  pagination 
and  designation  requirements  of  FERC 
Order  No.  614  (2000). 

Comment  Date:  May  27,  2003. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-818-000] 

Take  notice  that  on  May  6,  2003, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 


Southern  Companies),  filed  an  Interim 
Agreement  for  Network  Integration 
Transmission  Service  and 
Complementary  Services  between  the 
Southeastern  Power  Administration 
(SEPA),  and  SCS,  as  agent  for  Southern 
Companies.  SCS  states  that  under  the 
Interim  Agreement,  SEPA  is  allocating 
additional  resources  to  certain  of  its 
customers  and  Southern  Companies  are 
providing  additional  transmission  and 
complementary  services  to  those 
customers.  SCS  states  that  the  Interim 
Agreement  is  designated  Rate  Schedule 
FERC  No.  400. 
Comment  Date:  May  27,  2003 

7.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER03-819-000] 

Take  notice  that  on  May  6,  2003, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power  (Dominion  Virginia  Power) 
tendered  for  filing  an  executed 
Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  between  Dominion  Virginia 
Power  and  Industrial  Power  Generating 
Corporation  (Ingenco).  Dominion 
Virginia  Power  states  that  the 
Interconnection  Agreement  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  Ingenco's 
Shoosmith  generating  facility,  located  in 
Chester,  Virginia,  and  Dominion 
Virginia  Power's  transmission  system. 
Dominion  Virginia  Power  requests  an 
effective  date  of  July  5,  2003. 

Dominion  Virginia  Power  states  that 
copies  of  the  filing  were  served  upon 
Ingenco  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date:  May  27,  2003. 

8.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER03-82(M)00] 

Take  notice  that  on  May  5.  2003,  The 
Dayton  Power  and  Light  Company 
(DP&L)  submitted  for  filing  a  Network 
Service  Agreement  and  a  Network 
Operating  Agreement  for  Network 
Integration  Transmission  Service 
between  DP&L  and  Buckeye  Power,  Inc. 
(Buckeye).  DP&L  states  that  these 
Agreements  will  provide  for  Network 
Integration  Transmission  Service  under 
DP&L's  Open  Access  Transmission 
Tariff,  hi  addition  DP&L  states  that  the 
Attachment  to  the  Network  Service 
Agreement  establishes  monthly  direct 
assignment  charges  for  wholesale 
distribution  service  and  metering 
provided  to  Buckeye  over  facilities 
owned  by  DP&L.  DP&L  also  submitted 
for  filing  a  Notice  of  Cancellation  of 
DP&L's  FERC  Electric  Rate  Schedule  No. 


33,  Rate  Schedules  FPC  Nos.  3  through 
29,  Supplement  No.  1  to  Rate  Schedule 
No.  70  and  Supplement  No.  1  to  Rate 
Schedule  FPC  No.  2,  consisting  of  a 
Power  Delivery  Agreement  among 
Buckeye,  the  Cincinnati  Gas  &  Electric 
Company,  Columbus  Southern  Power 
Company,  Monongahela  Power 
Company,  Ohio  Power  Compemy, 
Toledo  Edison  Company,  and  DP&L. 

DP&L  requests  an  effective  date  of 
June  30,  2003  for  the  cancellation  and 
an  effective  date  of  July  1,  2003  for  the 
Agreements  and  Attachment  for 
Network  Integration  Transmission 
Service.  '  / 

DP&L  further  states  that  it  served 
copies  of  these  filings  on  Buckeye,  the 
Cincinnati  Gas  and  Electric  Company, 
Columbus  Southern  Power  Company, 
Monongahela  Power  Company,  Ohio 
Power  Company,  the  Toledo  Edison 
Company,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Date:  May  27,  2003. 

9.  One  Nation  Energy  Solutions,  LLC 

[Docket  No.  ER03-82 1-000] 

Take  notice  that  on  May  6,  2003,  One 
Nation  Energy  Solutions,  LLC  (ONES) 
petitioned  the  Federal  Energy 
Regulatory  Commission  (Commission) 
for  acceptance  of  ONES  Rate  Schedide 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

ONES  states  that  it  intends  to  engage 
in  wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer;  that 
it  is  not  in  the  business  of  generating  or 
transmitting  electric  power;  and  is  not 
affiliated  with  any  other  company,  nor 
do  its  officers/members  serve  as  officers, 
significant  stockholders,  or  members  of 
any  other  company. 

Comment  Date:  May  27,  2003. 

10.  PacifiCorp 

[Docket  No.  ER03-822-000I 

Take  notice  that  on  May  6,  2003, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  PacifiCorp's  Rate  Schedule  No.  544 
with  San  Diego  Gas  &  Electric  Company 
(San  Diego)  effective  December  31, 
2001. 

PacifiCorp  states  that  it  has  served 
copies  of  this  filing  to  San  Diego  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  Date:  May  27,  2003. 

11.  Ameren  Services  Company 

(Docket  No.  ER03-923-0001 

Take  notice  that  on  May  6,  2003, 
Ameren  Services  Company  (ASC) 


tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ameren  Energy  Marketing 
Company.  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  Ameren 
Energy  Marketing  Company  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  May  27,  2003. 

12.  Commonwealth  Edison  Company 

[Docket  No.  ER03-824-000] 

Take  notice  that  on  May  6,  2003, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  FERC  Rate  Schedule  No.  16, 
Amendment  No.  7  to  an  Interconnection 
Agreement  between  ComEd  and 
Wisconsin  Power  and  Light  Company 
(Wisconsin  Power)  dated  February  21, 
1992.  ComEd  requests  a  cancellation 
effective  date  of  May  31,  2003. 
Comment  Date:  May  27,  2003. 

13.  Maxim  Energy  Partners,  LLC 

[Docket  No.  ER03-82  7-000] 

Take  notice  that  on  May  6,  2003, 
Maxim  Energy  Partners,  LLC  (Maxim 
Energy  Partners)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Conunission)  a  petition  for 
acceptance  of  Maxim  Energy  Partners' 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Maxim  Energy  Partners  states  that  it 
intends  to  engage  in  wholesale  electric 
power  and  energy  purchases  and  sales 
as  a  marketer;  that  it  is  not  in  the 
business  of  generating  or  transniitting 
electric  power;  and  that  it  is  a  Kansas 
limited  liability  company  and  is  not 
affiliated  with  any  other  organization. 
Comment  Date:  May  27,  2003. 

14.  California  Power  Exchange 
Corporation 

[Docket  No.  ER03-830-000] 

Take  notice  that  on  May  6,  2003,  the 
California  Power  Exchange  Corporation 
(CalPX)  tendered  for  filing  with  the 
Federal  Energy  Regxdatory  Commission 
(Commission)  its  proposed  Amendment 
No.  23  to  the  CalPX  FERC  Electric 
Service  Tariff  No.  2.  CalPX  states  that  it 
files  this  Tariff  Amendment  No.  23  to 
align  CalPX's  Tariff  procedures  with 
those  proposed  by  the  California 
Independent  System  Operator  (ISO)  in 
its  April  15,  2003  filing  of  Amendment 
No.  51  to  the  ISO  Tariff,  which  concerns 
preparatory  market  adjustments  and 


reruns.  CalPX  states  that  by  its  Tariff 
Amendment  No.  23,  CalPX  also  requests 
that  the  time  period  for  filing  disputes 
on  the  ISO  Settlement  Statements  for 
the  preparatory  adjustments/reruns  be 
extended  to  15  business  days,  which 
period  shdl  begin  on  the  date  that 
CalPX  provides  the  statements  to  its 
Participants. 

CalPX  states  that  it  has  served  copies 
of  the  filing  on  its  participants,  on  the 
ISO,  and  on  the  California  Public 
Utilities  Commission.  CalPX  requests 
that  the  amendment  be  made  effective 
concurrently  with  the  effective  date  of 
the  ISO's  Amendment  No.  51. 

Comment  Date:  May  27,  2003. 

15.  Global  Common  Greenport,  LLC 

[Docket  No.  ER03-833-000] 

Take  notice  that  on  May  8,  2003, 
Global  Common  Greenport,  LLC  (GCG) 
petitioned  the  Commission  for 
acceptance  of  GCG's  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

GCG,  states  that  it  is  an  exempt 
wholesale  generator,  and  will  sell  the 
entire  output  of  its  54  MW  generating 
facility  located  in  Greenport,  New  York 
under  long-term  contract  to  the  Long 
Island  Power  Authority  (LIP A).  GCG 
also  states  that  it  is  is  a  limited  liability 
company  formed  under  the  laws  of  New 
York  principal  place  of  business  is  New 
York,  New  York.  GCG  asserts  that  in 
transactions  where  GCG  sells  electric 
power  it  proposes  to  make  such  sales  on 
rates,  terms,  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party. 
Comment  Date:  May  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  AH  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 


www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  for  T7Y, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

(PR  Doc.  03-12439  Filed  5-16-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  935-037, 2071-015, 2111-011, 
and  2213-002] 

PacifiCorp,  Cowlitz  PUD,  Washington; 
Notice  of  Availability 

May  13.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
th&  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  amendment  to  licenses  for  the  Lewis 
River  Hydroelectric  Projects  (Merwin  P- 
935,  Yale  P-2071,  Swift  No.  1  P-2111, 
and  Swift  No.  2  P-2213),  located  on  the 
North  Fork  Lewis  River  in  Cowlitz, 
Clark,  and  Skamania  counties, 
Washington  and  has  prepared  a  Final 
Enviroimiental  Assessment  (FEA)  for 
the  projects.  No  Federal  lands  are 
involved. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  projects  and  concludes  that 
approving  the  amendments  to  the 
licenses,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  himian  environment. 
A  copy  of  the  FEA  is  available  for 
public  inspection  in  the  Public 
Reference  Room  of  the  Commission's 
offices  at  888  First  Street,  NE., 
Washington,  DC  20426.  The  FEA  may 
also  be  viewed  on  the  Internet  at  http:/ 
lwww.ferc.gov  using  the  "FERRIS" 
link — select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  please 


27038 


Federal  Register/ Vol.  68,  No.  96 /Monday,  May  19,  2003 /Notices 


contact  FERC  online  support  at 
FERCOnlineSupport@ferc.gov  or  call 
toll-free  866-208-3676  or  (202)  502- 
8659  (for  TTY).  Attachments  A  and  C  of 
the  FEA  are  currently  available  on 
FERRIS. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

For  further  information,  contact 
Allison  Arnold  at  (202)  502-6346  or 
allison .  amoId@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

Environmental  Assessment 

Project  Name:  Lewis  River 
Hydroelectric  Projects. 

FERC  Project  Numbers:  P-935.  P- 
2071,P-2111,P-2213. 

May  12,  2003 

1.0    Application 

1.1  Application  type:  Amendment  of 
License. 

1.2  Date  filed:  July  6,  2000. 

1.3  i4pp//ca/if:  PacifiCorp  (Portland, 
Oregon),  Cowlitz  PUD  (Cowlitz  Coimty, 
Washington). 

1 .4  Water  body:  North  Fork  Lewis 
River. 

1 . 5  Nearest  city  or  town :  Woodland , 
Washington. 

1.6  County  and  State:  Cowlitz,  Clark 
and  Skamania  Counties,  Washington. 


2.0    Purpose  and  Need  for  Action 

On  July  6,  2000,  PacifiCorp  filed  an 
application  to  amend  its  licenses  for  the 
North  Fork  Lewis  River  Hydroelectric 
Projects  (Lewis  River  Projects)  (Merwin 
P-935,  Yale  P-2071,  and  Swift  No.  1  P- 
2111)  and  supplemented  that  filing  on 
August  17,  2000.  On  August  17,  2000, 
Cowlitz  PUD  No.  1  (PUD)  filed  an 
application  to  amend  its  license  for  the 
Swift  No.  2  Project  (P-2213)  also  located 
on  the  Lewis  River.  The  Swift  No.  2 
Project  is  operated  by  PacifiCorp. 
PacifiCorp  and  PUD  request  approval 
from  the  Federal  Energy  Regulatory 
Commission  (Commission)  to  include 
within  its  licenses  measures  for 
protecting,  enhancing,  or  mitigating 
impacts  to  endangered  and  threatened 
and  proposed  and  candidate  fish  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA).  These 
measures  are  intended  to  provide 
PacifiCorp  and  PUD  with  ESA 
compliance  for  the  Merwin,  Yale,  and 
Swift  No.  1  and  Swift  No.  2 
hydroelectric  projects  until 
collaborative  relicensing  is  completed. 
By  amending  its  licenses,  PacifiCorp 
and  PUD  hope  to  incidental  take  of 
listed  and  proposed  species  occurring  as 
a  result  of  current  facility  operations. 

3.0    Summary 

In  this  Environmental  Assessment 
(EA),  Commission  staff  review  the 
proposed  amendments  to  the  Merwin, 
Yale,  Swift  No.  1  and  Swift  No.  2 
licenses  to  determine  if  the  measures  for 
protecting,  enhancing,  and  mitigating 


impacts  to  fish  species  listed  under  the 
ESA  will  likely  reduce  incidental  take  of 
those  species  resulting  from  the 
operation  of  the  four  projects. 

The  reconmiended  alternative  is 
approving  the  amendment  of 
PacifiCorp's  and  PUD's  licenses  to  adopt 
and  implement  the  proposed 
conservation  strategy.  Incorporating  the 
terms  of  the  conservation  strategy  into 
PacifiCorp's  and  PUD's  licenses  will 
significantly  reduce  incidental  take  of 
listed  species  resulting  from  operation 
of  the  Lewis  River  Projects.  Such 
conservation  measures  likewise 
represent  important  near-term 
conservation  opportunities  that  may  be 
lost  if  not  secured  while  the  parties 
collaboratively  devise  long-term 
conservation  strategies. 

4.0    Background 

PacifiCorp  and  PUD  (Licensees)  have 
initiated  a  collaborative  ALP  for  four 
hydroelectric  projects  on  the  North  Fork 
Lewis  River  in  Cowlitz,  Clark,  and 
Skamania  counties  in  southwest 
Washington.  PacifiCorp  owns  and 
operates  the  Merwin,  Yale,  and  Swift 
No.  1  projects.  PacifiCorp  operates  Swift 
No.  2  under  a  1957  contract  with 
Cowlitz  PUD.  Under  that  contract, 
PacifiCorp  has  sole  charge  and 
responsibility  for  generation  and 
delivery  of  the  power  and  energy  from 
Swift  No.  2.1  Each  of  these  projects  has 
a  different  FERC  license  number, 
original  license  expiration  date,  and 
production  capacity.  See  (Table  4.0-1). 


Table  4.0-1  .—FERC  License  Number,  Original  License  Expiration  Date,  and  Production  Capacity 


Project  name 

Project  owner 

FERC  li- 
cense No. 

License  expiration 

Capacity 
(MW) 

Yale  ". 

Swift  No.  1  

Swift  No.  2 

PacifiCorp 

PacifiCorp 

Cowlitz  PUD  

2071 

2111 

2213 

935 

May  1,2001  

May  1,  2006  

May  1,  2006  

May  1,  20061  

134 

240 

70 

Merwin 

PacifiCorp 

136 

1 0riginal  license  expiration  date  was  2009. 

The  current  license  for  the  Yale 
Project  expired  on  May  1,  2001,  five 
years  prior  to  the  expiration  of  the 


licenses  for  Swift  Nos.  1  and  2  projects 
(May  1 ,  2006)  and  about  eight  years 
before  the  original  expiration  date  of  th^ 


current  license  for  the  Merwin  Project 
(December  11,  2009).  On  April  1,  1999, 
the  Commission  approved  PacifiCorp 


'  The  operating  agreement  provides,  in  relevant 
parts:  Whereas,  the  District  and  Pacific  entered  into 
a  contract  on  June  4. 1957,  which  provides  for  the 
delivery  to  Pacific  of  all  the  power  and  energy  to 
which  the  District  may  be  entitled  under  the  terms 
of  said  contract  and  for  the  withdrawal  of  all  or  any 
part  of  such  power  and  energy  by  the  District  in 
accordance  with  the  conditions  stated  in  said 
contract  and  also  provides  for  the  coordinated 
operation  of  the  said  Swift  Plants  Nos.  1  and  2  so 
as  to  produce  the  optimum  project  output  and  such 
coordinated  operation  will  be  facilitated  by  the 
operation  of  both  plants  under  one  direction  and 
control  and  to  accomplish  such  purpose  and  to 


achieve  economy  of  operation  Pacific  should  be 
authorized  to  operate  Swift  Plant  No.  2  under  the 
terms  and  conditions  hereinafter  set  forth. 

***** 

"Section  3.  Manner  of  Operation  of  Swift  Plant 
No.  2 

(a)  Pacific  will  operate  and  maintain  Svrift  Plant 
No.  2  in  an  efficient  manner,  consistent  with 
established  electric  utility  practices  for  the 
operation  and  maintenance  of  hydroelectric  projects 
of  similar  type  and  size  and  in  accordance  with  any 
applicable  provisions  of  the  Federal  Power 
Commission  License  for  Swift  Plant  No.  2,  as  the 
same  may  be  amended  from  time  to  time. 


(b)  Pacific  shall  perform  the  work  hereunder  as 
an  independent  contractor  and  shall  not  be  subject 
to  the  control  or  supervision  of  the  District  except 
as  Id  the  results  of  the  work." 

Cowlitz  PUD,  as  licensee,  has  the  right  to  notice 
of  PacifiCorp's  actions  and  such  notice  has  been 
given.  Cowlitz  PUD  also  may  wish  to  be  involved 
in  PacifiCorp's  discussions  with  the  "ommission 
staff.  USFWS  and  NMFS  (and  has  been  to  date). 
However,  as  contract  operator,  PacifiCorp  has  full 
discretion  to  take  necessary  steps  to  obtain  ESA 
compliance  for  its  operation  of  Swift  No.  2. 
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and  PUD's  request  to  ^use  the 
Commission's  ALP  and  for  the 
simultaneous  and  coordinated 
processing  of  the  applications  for  all 
four  projects. 

Section  7(a)(2)  of  the  ESA  requires 
that  federal  agencies  ensure  that  their 
actions  do  not  jeopardize  federally- 
listed  species.  The  Conunission  has 
recognized  PacifiCorp  as  a  non-federal 
designee  under  Section  7  in  a  letter 
dated  October  20,  1999.  PacifiCorp  has 
developed  a  multi-species  Biological 
Assessment  (BA)  (Attachment  A)  that 
includes  a  number  of  measures  to 
protect,  enhance  and  mitigate  project 
impacts  to  proposed  and  listed  species 
under  the  ESA  for  the  Commission's 
review  and  adoption.  In  the  BA, 
PacifiCorp  requests  the  Conunission  to 


I 


amend  its  licenses,  which  constitutes  a 
federal  action  triggering  a  Section  7 
consultation.  Specifically,  PacifiCorp's 
application  for  amendment  of  its 
licenses  to  provide  ESA  compliance  for 
its  ownership  of  three  of  the  facilities 
(Menvin,  Yale  and  Swift  No.  1)  and 
operation  of  all  four  projects  (Merwin, 
Yale  and  Swift  Nos.  1  and  2). 

5.0  Proposed  Action  and  AltematiTes 

The  Proposed  Action  is  Commission 
approval  of  the  Application  for 
Amendment  of  PacifiCorp's  (Merwin, 
Yale,  and  Swift  No.  1)  and  PUD's  (Swift 
No.  2)  Licenses. 

5.1  Proposed  Measures 

The  following  section  describes 
proposed  measures  to  reduce  the  effects 


of  the  Levds  River  Projects  on  certain 
fish  species  that  are  listed,  proposed  for 
listing,  or  candidates  for  listing  under 
the  ESA.  PacifiCorp  proposes  to 
implement  pertinent  measures  upon 
issuance  of  license  article  amendments 
by  the  Conunission  after  consultation 
with  the  National  Marine  Fisheries 
Service  (NMFS)  and  (USFWS)  under 
section  7(a)(2)  of  the  ESA,  and 
subsequent  issuance  of  a  Biological 
Opinion  (BO)(Attachment  C),  and  its 
associated  incidental  take  statement,  as 
it  pertains  to  the  proposed  operation  of 
the  Lewis  River  Projects.  Table  5.1-1 
simimarizes  PacifiCorp's  proposed 
measures.  The  BO,  filed  Jime  28,  2002 
by  NMFS  and  USFWS,  is  consistent 
with  and  supports  the  proposed 
amendments  to  the  license. 


TABLE  5.1-1.— Summary  of  PacifiCorp's  Proposed  Measures 


Species 


Steelhead,  Chinook,  Chum,  Coho 

and  Cutthroat. 
Steelhead,  Chinook,  Chum,  Coho 

and  Cutthroat. 

Steelhead,  Chinook,  Chum,  Coho 
and  Cutthroat. 


Steelhead,  Chinook,  Chum,  Coho 

and  Cutthroat. 
Bull  Trout 


Bull  Trout 


Bull  Trout 
Bull  Trout 


Project 


Merwin 
Merwin 

Merwin 


Merwin 
Yale  ... 
Yale  ... 


Swift 
SwHt 


Effects 


Instream  Flows  altered  hydrograph 

ramping. 
Upstream  Migration  Block/reduced 

habitat. 

Dewafering/stranding  incidents  


ESA  altematives 


Hatchery  Program  

Upstream  Passage  block 

Entrainment  

— turbines 
—spill 


Limited  spawning/rearing 
Population  Status  


Change  existing  ramping  rates  downstream  of 
Merwin. 

Provide  funds  for  Clark  County  to  purchase  Eagle 
Island  for  the  protection  of  anadromous  fish 
rearing  habitat. 

Implement  Menwin  redundancy  equipment  to  pre- 
vent potential  dewatering  of  riverbed,  fish  trap 
and  hatcheries.  Work  with  Washington  Depart- 
ment of  Fish  and  Wildlife  (WDFW)  to  provide  for 
habitat  enhancement  measures  in  the  Lewis  River 
and  tributaries  to  benefit  salmon  populatrans. 

Continue  to  fund  WDFW  Section  1 0  annual  evalua- 
tion. 

Continue  net  and  haul  process  Enhance/protect 
habitat  upstream  at  Yale  and  Swift. 

Addressed  in  the  ALP  discussio/is  Study  strobe  ef- 
fectiveness. Develop  a  preliminary  engineering 
design  study  to  modify  the  Yale  spillway.  Pur- 
chase Cougar  Cr.  Area  C  to  protect  and  enhance 
spawning/rearing  habitat  and  create  a  conserva- 
tion easement. 

Purchase  Swift  Cr.  Area  A  (Devil's  Backbone)  to 
protect  bull  trout  sub-adult. 

Continue  PacifiCorp,  WDFW  and  USFWS  nnxii- 
toring  program  on  Swift. 


5.1.1    Steelhead,  Chinook,  Chum  and 
Coho  (Downstream  From  Merwin  Dam) 

The  Lewis  River  anadromous 
salmonids,  with  the  exception  of  the  fall 
chinook,  are  currently  of  hatchery  origin 
from  other  basins  and  have  been 
supplemented  or  introduced  since  the 
early  1930's.  In  addition,  current 
management  is  aimed  at  maintaining 
hatchery  stocks  in  the  North  Fork  Lewis 
River  for  the  purposes  of  sport  harvest 
(essentially  a  terminal  fishery)  (WDFW 
and  Western  Washington  Treaty  Tribes 
1997). 

Given  this  backgroimd,  PacifiCorp 
proposes  to  assist  with  acquisition  of 
lands  to  protect  and  enhance  fall 
chinook  habitat  downstream  of  Merwin 


dam.  Chiun  will  benefit  from  this  action 
as  well.  The  primary  purpose  is  to 
provide  juvenile  wild  fall  chinook 
rearing  to  protect  the  remaining 
indigenous  stock.  Coho  and  steelhead 
are  also  known  to  utilize  extensive 
rearing  areas  downstream  of  Merwin 
dam.  PacifiCorp  proposes  to  modify  its 
existing  ramping  rates  and  also  review 
the  existing  license  flows  downstream 
of  Merwin  dam  to  determine  if  the 
current  flow  regime  is  suitable  for  all 
anadromous  species  and  life  stages.  In 
addition,  PacifiCorp  ciurently  funds 
WDFW  to  evaluate  hatchery  affects  on 
listed  salmon  and  steelhead  under  a 
Section  10  permit  held  by  the  state  and 
proposes  to  continue  that  funding. 


Related  to  the  unplanned  outage  and 
interruption  of  flow  that  occurred  on 
Jime  6,  1999,  PacifiCorp  has  been 
working  with  WDFW  to  identify 
measures  that  would  provide  for  the 
potential  adult  salmon  and  steelhead 
production  that  was  lost.  Elements  of 
the  discussion  include  possible  gravel 
enhancements  downstream  of  Merwin, 
rehabilitation  of  a  chum  spawning  site 
that  was  inundated  by  a  landslide, 
habitat  improvements  on  Cedar, 
Johnson,  and  Colvin  creeks,  or  purchase 
of  riparian  habitat  on  Cedar  Creek. 
WDFW  and  PacifiCorp  are  currently 
evaluating  which  of  these  options  to 
pursue  but  any  one  of  these  will  result 
in  benefits  to  the  listed  species. 
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Habitat  Enhancement  and  Protection 

Anadromous  salmonids  utilize  several 
areas  downstream  of  Merwin  dam  for 
spawning  and  rearing.  The  majority  of 
the  spawning  occurs  upstream  of  the 
Lewis  River  Salmon  Hatchery.  Juvenile 
rearing  occurs  in  many  areas  between 
the  uppermost  spawning  sites  and  the 
lower  river  adjacent  to  the  city  of 
Woodland.  The  primary  rearing  site 
downstream  of  Merwin  dam  is  Eagle 
Island,  which  is  approximately  seven 
miles  downstream  of  Merwin  dam  and 
is  considered  to  be  prime  fall  chinook 
juvenile  rearing  habitat. 

Eagle  Island  is  a  259-acre  parcel  with 
an  associated  20-acre  mainland  piece. 
Over  75  percent  of  the  present  day  wild 
fall  chinook  rearing  habitat  is  associated 
with  the  island.  The  island  also 
provides  critical  habitat  for  adult  and 
juvenile  steelhead,  coho,  chum  and 
cutthroat  (WDFW  1998).  Until  this  year, 
a  developer  owned  the  island  with 
plans  for  residential  development.  The 
WDFW  has  made  many  attempts  to 
purchase  the  island  for  protection  of  the 
habitat.  In  June  1999,  Clark  County 
obtained  monies  to  match  State  funding 
for  purchase  of  the  island.  PacifiCorp, 
through  agreement  with  Clark  County, 
has  paid  the  county's  portion  of  the 
funding  to  purchase  the  island  and  deed 
the  property  to  the  State.  The  fimding 
obtained  by  Clark  County  will  be  used 
to  protect  and  restore  salmon  and 
steelhead  rearing  areas  through  their 
Conservation  Futures  program  to 
improve  the  habitat  on  the  island  for 
wildlife  and  set  up  a  fund  for  continued 
preservation  of  Eagle  Island. 

Ramping  Rates — Evaluation/Review/ 
Modify 

PacifiCorp  proposes  to  modify  the 
ciurent  Merwin  down-ramping  rates  to 
meet  a  new  standard  of  0.5  feet  per 
three-hour  period  (with  the  intent  to 
meet  2  inch/hour  as  best  as  possible). 
This  down-ramping  rate  protects 
juveniles  and  fry  using  shallow  stream 
margin  habitat.  Up-ramping  will  be 
increased  from  1  ft/hr  to  1 .5  ft/hr.  The 
up-ramping  limitations  focus  on  safety 
for  those  using  the  river  below  the 
project.  A  Standard  Operating 
Procedure  (SOP)  will  be  developed  that 
describes  how  ramping  requirements 
will  be  accomplished.  The  SOP  will  be 
subject  to  NMFS  and  USFWS  approval. 

Hatchery  Evaluation 

PacifiCorp  currently  funds  WDFW  to 
evaluate  effects  of  hatchery  outplanting 
from  Merwin  and  North  Fork  Lewis 
River  hatcheries  on  Columbia  and  Snake 
river  listed  species.  With  the  addition  of 
listed  species  within  the  basin, 


PacifiCorp  proposes  to  expand  efforts  to 
evaluate  hatchery  effects  on  in-basin 
species. 

5.1.2    Bull  Trout  and  Cutthroat  Trout 
(Upstream  From  Merwin  Dam) 

Continue  Yale  Net  and  Haul 

The  USFWS  commented  on  the  Yale 
application  for  a  new  license  and 
suggested  that  PacifiCorp  begin 
engineering  studies  concerning  fish 
passage  facilities  at  the  projects. 
However,  since  the  ALP  will  address 
basin-wide  fish  passage  issues, 
PacifiCorp  believes  it  is  premature  to 
propose  specific  passage  measures  at 
this  time.  PacifiCorp  proposes  to 
continue  net  and  haul  activities  in 
cooperation  with  WDFW  as  directed  by 
USFWS  (letter  from  N.  Gloman— 
USFWS,  dated  Nov.  12,  1998)  and  to 
expand  efforts  to  the  Swift  No.  2  tailrace 
if  needed.  PacifiCorp  initiated  a  pilot 
net  and  haul  program  at  Swift  No.  2 
tailrace  in  1999.  According  to  the  bull 
trout  monitoring  report  (Lesko  2000 
page  4),  two  bull  trout  were  captured  at 
the  Swift  2  tailrace  on  October  2,  1999. 
However,  PacifiCorp  will  continue  its 
involvement  in  monitoring  the  presence 
of  bull  trout  at  the  Swift  No.  2  tailrace 
if  USFWS  and  WDFW  determine  it  to  be 
necessary. 

Entrainment  Reduction 

PacifiCorp  proposes  to  evaluate  a 
strobe  light  system  to  prevent  bull  trout 
entrainment  at  the  Yale  and  Swift  No. 
1  spill  and  turbine  intakes  (see  6.2 
Biological  Justification).  However, 
effectiveness  for  bull  trout  is  unknown 
and  the  system  would  need  to  be 
adequately  evaluated.  PacifiCorp 
believes  that  available  scientific 
information  suggests  that  strobes  may 
prove  successful  in  substantially 
reducing  salmonid  entraihment  at  the 
projects.  Such  evaluation  will  also 
provide  the  Aquatics  Workgroup  with  a 
scientific  basis  for  determining  whether 
PacifiCorp  should  explore  other 
measures  to  address  entrainment 
concerns.  In  terms  of  the  Yale  spillway, 
PacifiCorp  proposes  to  conduct 
preliminary  engineering  design  studies 
to  address  modifications  of  the  spillway 
configiu-ation  in  order  to  reduce  any 
potential  for  fish  injury  or  mortality. 

Habitat  Protection 

Habitat  does  not  appear  to  be  a 
limiting  factor  for  cutthroat  trout  in  the 
upper  basin.  In  contrast,  the  primary 
limiting  factor  for  Yale  and  Swift  bull 
trout  production  is  the  availability  of 
adequate  spawning  and  rearing  habitat. 
The  fact  that  only  1  %  miles  of  spawning 
and  rearing  habitat  (Cougar  Creek)  exists 


for  the  Yale  population  may  explain  the 
chronically  low  numbers  of  spawning 
adults  observed  each  fall  since  records 
have  been  kept.  With  the  exception  of 
possible  rearing  habitat  in  Ole  and  Rain 
creeks,  there  are  limited  opportunities 
for  expanding  or  improving  habitat  for 
the  Yale  bull  trout  population.  While 
Graves  (1982)  observed  bull  trout 
spawning  in  the  Swift  bypass  reach  in 
1981  and  1982,  the  potential  for 
permanent  spawning  areas  in  this  reach 
is  limited.  The  bypass  reach  serves  as  a 
spill  channel  and  has  passed  flows  as 
high  as  44,700  cfs  in  the  1996  flood. 
Flows  of  this  magnitude  completely 
scour  the  chaimel  of  any  potential 
spawning  gravels  and,  since  flows  of 
this  magnitude  usually  occiu  in  winter, 
would  potentially  eliminate  bull  trout 
redds. 

For  spawning  and  rearing  habitat 
protection,  action  could  be  taken  to 
protect  the  existing  habitat  around 
Cougar  Creek.  Therefore,  PacifiCorp  has 
purchased  land  from  Weyerhaeuser 
Corporation  in  the  Cougar  Creek 
riparian  corridor  to  protect  the  bull  trout 
spawning  and  rearing  habitat  and 
proposes  a  conservation  easement  that 
will  be  approximately  a  500-foot  buffer 
on  Cougar  Creek  and  a  200-foot  buffer 
on  Panamaker  Creek.  No  other  known 
spawning  habitat  for  bull  trout  residing 
in  Yale  reservoir  is  known.  Therefore, 
the  protection  of  this  habitat  is  very 
desirable.  PacifiCorp  shall  maintain  the 
property  consistent  with  the 
conservation  easement  and  BO  and 
incidental  take  statement.  Such 
maintenance  may  include,  but  is  not 
limited  to,  planting  of  vegetation, 
removal  of  non-native  or  invasive  plant 
species,  other  vegetation  management 
and  installation  of  boundary  markers  or 
fences.  PacifiCorp  will  coordinate  with 
USFWS  and  NMFS  on  maintenance  and 
management  of  lands  subject  to  the 
conservation  easement.  Management  of 
the  lands  outside  the  easement  will 
include  road  and  culvert  maintenance 
in  the  short  term  and  may  eventually  be 
included  in  the  Lewis  River  wildlife 
management  plan  at  the  completion  of 
ALP  settlement  discussions.  PacifiCorp 
and  PUD  recognize  and  intend  that  the 
conservation  easement  along  Cougar 
and  Panamaker  creek  riparian  corridors 
are  measures  under  the  ESA  for  the 
benefit  of  the  species  in  the  entire  range 
of  all  four  projects. 

Water  Quality  in  Tailraces 

PacifiCorp  has  implemented 
modifications  to  the  Yale  turbine 
intakes  to  resolve  total  dissolved  gases 
(TDG)  levels  in  the  Yale  tailrace. 
Temperature  fluctuation  in  the  Yale 
tailrace  is  currently  being  addressed 


through  the  Lewis  River  ALP.  Through 
the  ALP,  PacifiCorp  is  studying 
temperatm-es  and  TDG  in  the  Swift  Nos. 
1  and  2  taifraces.  This  may  lead  to 
potential  equipment  modification, 
subject  to  USFWS  approval,  that  will 
reduceTDG  and  temperature  effects 
while  providing  for  continued 
operational  flexibility. 

Protect  Swift  Bull  Trout  and  Cutthroat 
Trout  Habitat 

Information  is  lacking  on  bull  trout  in 
the  Swift  Creek  arm  and  the  location 
and  status  of  known  sub-adidt  rearing 
habitat  in  Swift  reservoir.  Therefore, 
PacifiCorp  has  entered  into  a  contract 
with  Weyerhaeuser  Corporation  to 
purchase  lands  on  the  east  side  of  the 
Swift  Creek  arm  (Devil's  Backbone)  for 
protection  of  shoreline  rearing  habitat 
and  with  the  intent  of  placing  a 
conservation  easement  along  that 
adjacent  riparian  zone  for  the  protection 
of  that  habitat  in  perpetuity.  Such  an 
easement  will  be  created  to  protect  and 
conserve  the  habitat  for  bull  trout, 
cutthroat  trout  and  other  aquatic  species 
and  will  provide  a  high  level  of 
certainty  that  long-term  benefits  will 
accrue  to  these  species.  PacifiCorp  shall 
maintain  the  property  consistent  with 
the  conservation  easement  and  BO 
(Attachment  C),  and  its  associated     • 
incidental  take  statement.  Such 
maintenance  may  include,  but  is  not 
limited  to,  planting  of  vegetation, 
removal  of  normative  or  invasive  plant 
species,  other  vegetation  management 
and  installation  of  boimdary  markers  or 
fences.  PacifiCorp  will  coordinate  with 
USFWS  and  NMFS  on  maintenance  and 
management  of  lands  subject  to  the 
conservation  easement. 

This  proposed  conservation  easement 
wiU  result  in  increased  protections  for 
the  adjacent  riparian  zone  beyond  that 
currently  required  by  the  Washington 
Forest  Practice  Act  and  associated 
regidations.  For  example,  NMFS 
believes  these  regulations  do  not 
provide  properly  functioning  riparian 
and  instream  habitats.  Specificdly, 
NMFS  believes  the  base  regulations  do 
not  adequately  address  LWD 
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recruitment,  tree  retention  to  maintain 
stream  bank  integrity  and  channel 
networks  within  floodplains,  and 
chronic  and  episodic  inputs  of  coarse 
and  fine  sediment  that  maintain  habitats 
that  are  properly  functioning  for  all 
salmonid  life  stages.  Therefore,  the 
proposed  placement  of  a  conservation 
easement  on  these  areas  will  benefit 
salmonids  by  enhancing  and  protecting 
the  productivity  of  aquatic  habitat  in 
this  area,  providing  such  benefits  in 
perpetuity. 

Continue  Population  Monitoring 

PacifiCorp  has  been  funding  and 
participating  in  a  WDFW/USFWS 
cooperative  Swift  buU  trout  popidation 
monitoring  project  since  1988. 
Currently,  WDFW  is  utilizing  a  visual 
mark-recaptiu-e  protocol  to  estimate 
reservoir  population  size.  PacifiCorp 
proposes  to  continue  providing  partial 
funding  and  in-kind  services  to 
maintain  the  Swift  population 
monitoring  database. 

5.1.3    Alternatives 

Commission  staff  considered  the 
Proposed  Action  and  No  AcUon 
alternatives  until  collaborative  project 
relicensing  is  completed.  Commission 
staff  believe  the  Proposed  Action  is 
preferable  because  the  proposed 
conservation  measures  will  likely 
provide  beneficial  effects  for  listed, 
proposed  and  candidate  fish  species  in 
the  North  Fork  Lewis  River  project  area. 
Securing  essential  habitat  for  listed 
species  is  important  because  these  lands 
could  be  sold  and  developed  in  the 
future. 

5.2    Reasonable  Alternatives 

No  alternatives  to  PacifiCorp's 
proposed  measures  were  identified. 
Commission  staff  considered  the 
Proposed  Action  and  No  Action  until  a 
new  project  license  is  issued  by  the 
Commission.  No  other  alternatives  were 
identified  that  met  the  purpose  of 
providing  near  term  ESA  compliance. 
As  discussed  earlier,  the  Commission 
approved  the  use  of  the  ALP  for  the 
Lewis  River  projects.  A  Collaborative 

Table  6.1-1. — List  of  Intervenors 


Team  consisting  of  PacifiCorp,  PUD, 
federal,  state,  county  and  city  agencies, 
the  Yakama  Nation,  the  Cowlitz  Indian 
Tribe  and  non-govermnental 
organizations  and  private  citizens  are 
working  together  to  complete  the 
relicensing  process.  Through  this 
process,  PacifiCorp  proposed  to 
negotiate  a  comprehensive  settlement 
agreement  covering  natural  and  social 
resource  management  measures  for  the 
new  license  terms  of  its  projects, 
including  long  term  conservation 
strategies  for  ESA  compliance.  Thus,  the 
measures  in  the  PacifiCorp's  BA 
(Appendix  A)  represent  important  near- 
term  conservation  opportunities  that 
can  provfde  immediate  benefits  to 
aquatic  species  in  the  Lewis  River  Basin 
while  recognizing  that  the  Collaborative 
Team  would  devise  a  long-term 
conservation  strategies  in  the  ALP 
settlement  for  ESA  compliance. 

Commission  staff  believe  the 
Proposed  Action  is  preferable  because 
the  proposed  conservation  measures 
will  likely  provide  inunediate  benefits 
for  listed,  proposed  and  candidate  fish 
species  in  the  North  Fork  Lewis  River 
project  area.  Securing  essential  habitat 
for  listed  species  is  important  because 
these  lands  could  be  sold  and  developed 
in  the  futiue,  subsequently  becoming 
lost  opportunities. 

5.3    No  Action  Alternative 

The  No  Action  alternative  would 
require  denying  the  inclusion  of  ESA 
compliance  measures  within  the  Lewis 
River  Projects'  licenses.  A  denial  would 
maintain  the  status  quo  and  result  in  a 
lost  opportunity  to  purchase  and  protect 
essential  habitat  for  the  species  in  the 
near  term  prior  to  settlement  or  new 
licenses. 

6.0  Consultation 

6.1  Motions  To  Intervene  and 
Comments  on  the  DEA 

The  Commission  publicly  noticed  the 
licensee's  apphcation  on  July  6,  2000. 
Table  6.1-1  lists  those  who  filed 
motions  to  intervene. 


Agency 

USDOI  

NMFS 

State  of  Washington  ..... 

PacifiCorp  

Cowlitz  PUD  

American  Rivers  


Action 


Motion  to  Intervene 

Motion  to  Intervene 

Motion  to  Intervene 
Motion  to  Intervene 
Motion  to  Intervene 
Motion  to  lnterver>e 


FERC  project  No. 


P-935-037,      P-2071-015,      P-2111- 

011,  P-221 3-002. 
P-935-037,      P-2071-015,      P-2111- 

011,  P-221 3-002. 

P-2213-002  

P-2213-002  

P-935-037,  P-2071-015,  P-21 11-011 
P-935-037,      P-2071  -01 5,      P-21 1 1  - 

Oil,  P-2213-002. 


Date  filed 


Oct.  11,2000, 

Oct.  16,  2000. 

Oct.  13,  2000. 
Oct.  4,  2000. 
Oct.  4,  2000. 
Oct.  16,  2000. 
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Table  6.1-2.— List  of  Commentors  on  DEA 

Agency 

Action 

FEfiC  project  No. 

Date  filed 

NMFS 

Comments  on  DEA  

P-935-037.  P-2071-015, 
Oil,  P-22 13-002. 

P-2111- 

Oct.  16,  2000. 

USPS   ..r^ 

Comments  on  DEA  

P-935-037,  P-2071-015. 
011,  P-221 3-002. 

P-2111- 

Dec.  27,  2000.* 

American  Rivers  

Comments  on  DEA  

P-935-037,  P-2071-015, 
Oil,  P-221 3-002. 

P-2111- 

Oct.  16.  2000. 

'  Late  Submission. 


6.2    Consultation  History 

1995 — PacifiCorp  began  working  with 
the  USFWS  regarding  the  Yale 
Hydroelectric  Project. 

1998— PacifiCorp  and  Cowlitz  PUD 
continued  to  work  with  the  USFWS  and 
began  working  with  NMFS  when  the 
scope  of  analysis  was  expanded  to 
include  the  remaining  three 
hydroelectric  projects  on  the  North  Fork 
Lewis  River  Watershed. 

July  1999 — PacifiCorp  and  Cowlitz 
PUD  met  with  the  USFWS.  NMFS,  and 
Commission  staff  to  discuss  habitat 
protection  measures  designed  to  protect 
and  conserve  salmon,  steelhead  and  bull 
trout  with  the  objective  of  obtaining 
authorization  of  incidental  take  under 
Section  7  of  the  ESA  for  the  operations 
of  the  Lewis  River  Projects. 

July  2000— On  July  6th,  PacifiCorp 
filed  a  draft  single-party  BA  and 
application  to  amend  the  licenses  for 
Merwin,  Yale  and  Swift  No.  1 
Hydroelectric  Projects. 

August  2000 — On  August  16th. 
PacifiCorp  and  Cowlitz  PUD  jointly 
draft  a  BA  for  all  four  hydroelectric 
projects.  PacifiCorp  filed  an  amended 
application  for  amendment  of 
PacifiCorp  licenses  and  included  a 
revised  Exhibit  E,  a  revised  BA,  and  a 
revised  EA.  Cowlitz  PUD  filed  an 
application  to  amend  its  license  for  the 
Swift  No.  2  Hydroelectric  Project. 

October  2000— On  October  4th.  the 
Commission  requested  formal  Section  7 
consultation  by  letter  to  the  NMFS  and 
USFWS.  The  NMFS  initiated 
consultation. 

December  2000 — On  December  15th, 
the  Commission  sent  additional 
information  in  a  letter  to  the  USFWS, 
per  USFWS  request.  Commission  staff 
noted  that  no  other  additional 
information  was  available.  The  USFWS 
initiated  formal  consultation  on  27 
December. 

June  2002— On  June  28th,  NMFS  and 
USFWS  file  their  BO  and  its  associated 
Incidental  take  statement.  Formal 
consultation  concluded. 


Commission  staff  reviewed  all 
comments  received  on  the  DEA 
(Attachment  B).  Below  is  a  summary  of 
and  responses  to  the  comments 
received. 

The  NMFS,  USES,  and  American 
Rivers  submitted  comments  on  the  DEA. 
The  NMFS  and  American  Rivers  also 
filed  motions  to  intervene.  All 
comments  received  are  generally 
supportive  of  the  proposed  amendments 
in  this  Order.  The  USES  made 
numerous  comments  that  extended 
beyond  the  scope  of  the  proposed 
amendments. 

The  NMFS  and  American  Rivers 
expressed  concern  that  the  DEA  did  not 
address,  comprehensively,  the  impacts 
of  ongoing  operation  of  the  Lewis  River 
Projects  on  listed  species  but  limited  the 
scope  to  the  specific  measures 
contained  in  the  amendment.  The  BA, 
which  was  included  in  the  FEA,  did 
address  the  impacts  of  ongoing 
operation  on  listed  species  to  the  extent 
it  was  known.  However,  as  indicated 
earlier,  the  projects  are  undergoing  the 
preparation  of  relicense  applications. 
This  effort  will  ultimately  result  in  a 
comprehensive  examination  of  project 
effects  on  listed  species. 

In  addition,  both  NMFS  and 
American  Rivers  expressed  concern 
regarding  the  lack  of  details  as  to  how 
the  lands  that  are  to  be  protected  will  be 
managed.  As  stated  in  the  FEA  and 
required  in  this  order  management 
activities  will  be  consistent  with  the 
terms  and  conditions  of  the  BO  for  each 
target  species. 

Finally,  these  entities  expressed 
concern  that,  in  the  event  that 
unforeseen  circumstances  cause  the 
relicensing  effort  to  become  a  protracted 
affair,  the  actions  approved  herein 
should  have  some  time  limits. 
Specifically  their  concern  is  that  the 
protection  fneasures  may  not  afford  the 
necessary  protection  for  ongoing 
operation  beyond  the  expiration  of  the 
existing  licenses.  Their  does  exist  the 
possibility,  albeit  remote,  that 


information  will  become  available  that 
indicates  additional  measures  are 
required  to  address,  as  yet.  unidentified 
effects  to  listed  species  associated  with 
the  ongoing  operation  of  the  subject 
projects.  The  ALP  collaborative  is  in  the 
process  of  undertaking  studies  or 
reviewing  study  results  pursuant  to  the 
relicensing  effort  and  it  is  possible  that 
such  efforts  could  reveal  unidentified 
impacts.  If  this  were  to  happen,  then  it 
is  expected  that  Commission  staff,  in 
concert  with  the  Licensee,  NMFS.  and 
USFWS,  would  undertake  an  effort  to 
discuss  the  situation  as  appropriate. 

7.0  Environmental  Analysis 

7.1  General  Project  Location 

The  North  Fork  Lewis  River  Basin 
(Lewis  River  Basin)  lies  on  the  flanks  of 
the  southern  Cascade  Mountains  of 
Washington  State.  The  river  flows  in  a 
general  southwesterly  direction  fi"om  its 
source  on  the  slopes  of  Mount  Adams  to 
the  Columbia  River  19  miles 
downstream  of  Vancouver,  Washington. 
The  river  is  93  miles  long  and  has  a  total 
fall  of  7.900  feet,  the  greater  part  of 
which  is  in  the  upper  reaches.  At  its 
mouth  and  up  to  the  Lewis  River 
Hatchery,  the  river  stage  is  influenced 
by  tides  and  subsequent  backflow  from 
the  Columbia  River.  The  area  of  the 
drainage  basin  is  1,050  square  miles;  its 
mean  elevation  is  2.550  ft. -mean  sea 
level  (msl).  Slopes  in  the  upper  portions 
of  the  basin  are  generally  steep, 
resulting  fi-om  the  incision  of  numerous 
streams  and  rivers  into  the  geologically 
young  landscape.  Most  of  the  tributaries 
have  natural  barrier  falls  or  are  too 
precipitous  for  spawning  (Chambers 
1957;  Kray  1957).  Areas  to  the  south  of 
the  Merwin  Project  and  downstream 
along  the  river  are  less  steep, 
represented  by  rolling  hills  and  flat 
woodland  bottomlands. 

The  basin  has  a  complex  geologic 
history,  having  imdergone  Tertiary 
volcanism,  several  glaciations,  and 
interglacial  erosion  and  deposition. 
Bedrock  surrounding  the  project 


reservoirs  is  predominantly  comprised 
of  yoimger  Eocene  to  older  Oligocene 
volcanic  lava  flows,  Oligocene 
volcaniclastic  rocks,  and  Quaternary 
volcaniclastic  deposits.  Alpine  glacial 
deposits  overlay  older  bedrock  but 
underlay  the  younger  Quaternary 
volcaniclastic  deposits.  The  volcanic 
rocks  have  imdergone  regional 
compressional  deformation;  rock  strata 
are  folded  by  a  major  southeast  plunging 
anticline  and  a  southeast  plunging 
syncline. 

Soils  in  the  basin  are  predominantly 
well  drained  and  medium-textured,  and 
were  derived  from  volcanic  ash  or  were 
formed  in  sediments  derived  from 
mixed  volcanic  rocks  and  ash.  Slopes, 
which  are  variable  from  gentle  to  steep, 
range  from  flat  to  more  than  70  percent. 
Soil  erosion  hazard  is  dependent  on 
slope  and  vegetation  cover;  the  erosion 
hazard  increases  with  increasing  slope 
and  extent  of  bare  soil. 

The  climate  in  the  North  Fork  Lewis 
River  basin  is  influenced  by  the  Pacific 
Ocean  to  the  west  and  the  Cascade 
Range  to  the  east.  The  Pacific  Ocean 
provides  a  moderating  influence  on 
temperatures  in  the  basin.  Storms  from 
the  Pacific  encounter  the  Cascade 
Range,  forcing  the  air  masses  to  rise, 
cool,  and  drop  large  volumes  of 
precipitation.  Levels  of  precipitation 
increase  with  elevation  in  this  area. 
Average  annual  precipitation  varies 
from  45  inches  near  Woodland,  to  over 
140  inches  on  Mount  Adams.  The 
majority  of  the  precipitation  occurs 
dimng  the  rainy  fall  and  winter  months, 
with  snow  falling  at  higher  elevations  of 
the  basin.  Summers  (July  through  mid- 
October)  are  generally  drier. 

The  majority  of  the  North  Fork  Lewis 
River  basin  is  forested;  a  condition 
typical  of  the  Southern  Washington 
Cascades  Province.  However,  an  area  of 
approximately  30  square  miles  within 
the  upper  basin  was  denuded  by  the 
May  18,  1980  eruption  of  Mount  St. 
Helens.  Most  of  the  basin  is  within  the 
western  hemlock  vegetation  zone 
(Franklin  and  Dymess  1988). 

Basin  lands  provide  winter  range  for 
deer  and  elk;  mink  and  beaver  are 
common  in  wetlands.  Large  numbers  of 
amphibians  have  been  observed  in  the 
basin,  primarily  in  wetland  and 
riparian/riverine  habitats.  Over  100 
species  of  birds  have  also  been 
observed,  including  waterfowl,  raptors, 
and  numerous  species  of  passerines. 

A  large  portion  of  the  North  Fork 
Lewis  River  basin  is  managed  as 
commercial  forest,  and  as  such  is 
undeveloped  except  for  logging  roads. 
In  recent  years,  these  lands  have 
experienced  increased  recreation  use 
and  demand  for  residential 


development.  Other  land  uses  include 
farming  in  the  lower  elevation  areas, 
hydropower.  parks,  and  the  Moxmt  St. 
Helens  National  Volcanic  Monimient 
(Monument).  Population  densities  are 
low.  The  small  communities  of  Cougar, 
Chelatchie.  and  Amboy  lie  in  the  upper 
basin,  along  with  scattered  private 
homes  and  recreational  properties.  The 
largest  town  near  the  project  is 
Woodland. 

The  Lewis  River  Hydroelectric  Facilities 

The  following  description  covers  all 
four  hydroelectric  projects  in  the  North 
Fork  Lewis  Rivef  basin.  The  projects 
begin  approximately  10  miles  east  of  the 
small  town  of  Woodland,  Washington. 
The  upstream  sequence  of  the  projects 
from  the  confluence  of  the  Lewis  and 
Columbia  rivers  is  as  follows:  Merwin, 
Yale,  Swift  No.  2,  and  Swift  No.l.  The 
Merwin.  Yale,  and  Swift  No.l  projects 
represent  a  linked  reservofr/powerhouse 
system  covering  over  30  miles  of  the 
Lewis  River.  The  Swift  No.  2  project 
does  not  include  a  dam  and  reservoir.  It 
utilizes  water  directly  from  the  tailrace 
of  Swift  No.l.  which  flows  into  a  3.2 
mile-long  canal  that  discharges  through 
the  Swift  No.  2  powerhouse  into  Yale 
Reservoir. 

The  three-reservoir  system  is  operated 
in  a  coordinated  fashion  to  achieve 
optimum  benefits  for  power  production, 
flood  control,  and  to  provide  for  natural 
resources  in  the  basin  such  as  fish, 
wildlife  and  recreation.  The  four 
projects  utilize  the  water  resources 
within  the  North  Fork  Lewis  River  basin 
from  elevation  50  ft  msl  (Merwin  Project 
tailwater)  to  1.000  ft  msl  (Swift  No.  1 
normal  pool).  The  total  usable  storage  in 
the  reservoirs  is  814,000  acre-ft.  The 
total  installed  capacity  for  the  four 
projects  is  580  MW. 

Merwin  Dam  and  Reservoir 

The  Merwin  Hydroelectric  Project  is  a 
1 36  MW  plant  owned  and  operated  by 
PacifiCorp.  The  project  is  the 
furthermost  downstream  project  of  the 
four  projects  on  the  North  Fork  Lewis 
River,  and  is  located  approximately  35 
miles  northeast  of  Portland. 
Construction  of  the  Merwin  Project 
began  in  1929  and  was  completed  with 
a  single  unit  in  1931.  Two  additional 
units  were  added  to  the  project  in  1949 
and  1958. 

Merwin  Dam  is  located  on  the  North 
Fork  Lewis  River  21  miles  upstream 
from  the  confluence  with  the  Columbia 
River.  Merwin  Dam  is  a  concrete  arch 
structure  with  a  total  crest  length  of 
1,300  feet  and  a  maximum  height  above 
its  lowest  foundation  of  314  feet.  The 
dam  consists  of  an  arch  section  752  feet 
in  crest  length,  a  75-foot-long  gravity 


thrust  block,  a  206-foot-long  spillway 
section,  a  non-overflow  gravity  section 
242  feet  long,  followed  by  a  concrete 
core  wall  section  20  feet  high  and 
extending  25  feet  into  the  bank.  The 
spillway  is  equipped  with  four  taintor 
gates  39  feet  wide  and  30  feet  high,  and 
one  taintor  gate  10  feet  wide  and  30  feet 
high.  The  taintor  gates  have  been 
extended  to  an  elevation  of  240  ft  above 
msl  by  the  addition  of  5 -foot 
flashboards. 

The  reservoir  formed  by  Merwin  Dam 
is  about  14.5  miles  long  with  a  surface 
area  of  approximately  4,000  acres  at 
elevation  239.6  feet  above  msl  (full 
pool).  At  full  pool,  the  reservoir  has  a 
gross  storage  capacity  of  approximately 
422.800  acre-ft.  Of  this  amount,  182,600 
acre-ft  are  available  between  elevation 
190  and  239.6  ft  msl,  and  an  additional 
81.100  acre-ft  are  available  if  the 
reservoir  is  lowered  to  its  allowable 
minimum  level  of  165  ft  msl. 

Yale  Dam  and  Reservoir 

The  Yale  Hydroelectric  Project  is  a 
134  MW  plant  owned  and  operated  by 
PacifiCorp.  The  project  lies  directly 
upstream  of  the  Merwin  Project  on  the 
North  Fork  Lewis  River,  approximately 
40  miles  northeast  of  Portland. 
Construction  of  the  Yale  Project  began 
in  1951  and  was  complete  by  1953.  The 
project  consists  of  a  main  embankment 
dam.  saddle  dam.  reservoir,  penstocks, 
powerhouse,  and  transmission  line.  The 
project  is  operated  in  coordination  with 
the  other  three  hydroelectric  facilities 
on  the  North  Fork  Lewis  River. 

Yale  Dam  is  located  on  the  North  Fork 
Lewis  River  approximately  30  miles 
upstream  from  the  confluence  with  the 
Columbia  River.  Yale  Dam  is  a  rolled 
earthen  fill  embankment  tj'pe  dam  with 
a  crest  length  of  1,305  feet  and  a  height 
of  323  feet  above  its  lowest  foimdation 
point.  Its  crest  elevation  is  503-ft  msl. 
The  saddle  dam  is  located  'A  mile  west 
of  the  main  dam  and  it  is  approximately 
1,600  feet  long  and  40  feet  high  with  a 
crest  elevation  of  503  feet  msl  The  main 
dam  has  a  chute  type  spillway,  located 
in  the  right  abutment,  with  a  capacity  of 
120,000  cfs  by  utilizing  five  30  foot  by  . 
39  foot  taintor  gates  with  the  reservoir 
at  elevation  490  ft  msl. 

The  reservoir  formed  by  Yale  Dam  is 
approximately  10.5  miles  long  with  a 
surface  area  of  approximately  3.800 
acres  at  elevation  490-ft  msl  (full  pool). 
At  full  pool,  the  reservoir  has  a  gross 
storage  capacity  of  approximately 
401 ,000  acre-ft.  At  the  minimum  pool 
elevation  of  430-ft  msl.  the  reservoir  has 
a  capacity  of  approximately  190,000 
acre-ft. 
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Swift  No.  1  Dam  and  Reservoir 

The  Swift  No.  1  Hydroelectric  Project 
is  a  240  MW  plant  owned  and  operated 
by  PacifiCorp.  The  project  is  the 
hirthermost  upstream  hydroelectric 
facility  on  the  North  Fork  Lewis  River, 
lying  directly  upstream  of  the  Swift  No 
2  Hydroelectric  Project,  or 
approximately  45  miles  northeast  of 
Portland.  Construction  of  the  Swift  No. 
1  Project  began  in  1956  and  was 
completed  in  1958.  The  project  consists 
of  a  main  embankment  dam.  saddle 
dam,  reservoir,  penstocks,  powerhouse, 
and  transmission  line.  It  is  operated  in 
coordination  with  the  other  three 
hydroelectric  facilities  on  the  North 
Fork  Lewis  River. 

Swift  Dam  is  located  on  the  North 
Fork  Lewis  River  approximately  40 
miles  upstream  from  the  confluence 
with  the  Columbia  River  and  10.5  miles 
upstream  of  Yale  Dam.  Swift  Dam  is  a 
an  earthen  fill  embankment  type  dam 
with  a  crest  length  of  2.100  feet  and  a 
height  of  512  feet  above  its  lowest 
foundation  point.  At  the  time  of  its 
construction,  Swift  dam  was  the  tallest 
earthen  fill  dam  in  the  world.  Its 
overflow  spillway,  located  in  the  left 
abutment,  has  a  capacity  of  120,000  cfs 
by  utilizing  two  50  foot  by  51  foot 
taintor  gates  with  the  reservoir  at 
elevation  1,000  ft  msl.  The  elevation  at 
the  top  of  the, taintor  gates  is  1,001.6-ft 
msl. 

The  reservoir  formed  by  Swift  Dam  is 
approximately  11.5  miles  long  witli  a 
surface  area  of  approximately  4,680 
acres  at  elevation  1 ,000-ft  msl  (full 
pool).  At  maximum  pool,  the  reservoir 
has  a  gross  storage  capacity  of 
approximately  755,000  acre-ft.  At  the 
minimum  pool  elevation  of  878-ft  msl, 
the  reservoir  has  a  capacity  of 
approximately  447,000  acre-ft. 

Swift  No.  2  Hydroelectric  Project 

The  Swift  No.  2  Hydroelectric  Project 
is  a  70  MW  plant  owned  by  Cowlitz 
PUD  and,  under  contract,  is  operated 
and  maintained  by  PacifiCorp.  The 
project  lies  between  the  Swift  No.  1  and 
Yale  hydroelectric  projects.  The  Swift 
No.  2  Powerhouse  is  located  3.2  miles 
downstream  of  the  Swift  No.  1 
Powerhouse.  Construction  of  the  Swift 
No.  2  Project  began  in  1956  and  was 
completed  in  1958.  The  project  consists 
of  a  power  canal,  penstocks, 
powerhouse,  and  transmission  line.  It  is 
operated  in  coordination  with  the  other 
three  hydroelectric  facilities  on  the 
North  Fork  Lewis  River. 

7.2    Terrestrial  Resources 

Basin  lands  provide  winter  range  for 
deer  and  elk;  mink  and  beaver  are 


common  in  wetlands.  Large  numbers  of 
amphibians  have  been  observed  in  the 
basin,  primarily  in  wetland  and 
riparian/riverine  habitats.  Over  100 
species  of  birds  have  also  been 
observed,  including  waterfowl,  raptors, 
and  numerous  species  of  passerines. 
More  information  regarding  terrestrial 
resources  may  be  found  in  the 
supporting  BA  (Attachment  A)  and  BO 
(Attachment  C). 

Affected  Environment 

Terrestrial  resources  associated  with 
the  four  Lewis  River  Projects  include 
wildlife  comprised  of  plant 
communities,  unique  land  forms,  and  a 
compliment  of  mammals,  birds, 
amphibians,  and  reptiles. 

Vegetation 

Vegetation  cover  in  the  Lewis  River 
basin  is  predominantly  managed 
second-growth  Douglas-fir  forests  and 
mixed  conifer-hardwood  forests  typical 
of  the  Cascade  region  of  Washington 
(Franklin  and  Dyrness  1988).  Forest 
resource  inventories  conducted  on 
PacifiCorp-owned  lands  for  the  Yale  and 
Merwin  projects  identified  7,340  acres 
of  upland  forest  and  provided 
information  on  associated  species, 
volume,  site  class,  and  overstory  crown 
closure  (Hildreth  1995).  The  upland 
forests  consist  of  conifer,  mixed  conifer/ 
hardwood  forest,  and  hardwood  forest. 
A  unique  lodgepole  pine  community 
occurs  in  the  old  lava  flow  in  the  Mount 
St.  Helens  area.  Non-forest  cover  types 
include  meadows,  wetlands, 
transmission  line  right-of-way  (ROW) 
and  other  project  facilities,  shrub- 
dominated  communities,  and  a  small 
portion  of  the  lava  flow  area.  Detailed 
maps  of  vegetation  cover  types  were 
produced  for  relicensing  the  Yale 
Project;  these  are  included  in  the  license 
application  and  Terrestrial  Resource 
FTR  (PacifiCorp  1999).  Wetlands  in  the 
project  area  occur  in  the  vicinity  of  the 
Yale  Project,  Frazier  Creek,  the  upper 
end  of  Lake  Merwin  and  Yale  Dam  and 
along  the  transmission  line  ROW 
(PacifiCorp  1996b).  Wetlands  have  been 
identified  around  Swift  Dam  (EDAW 
2000). 

Other  sensitive  habitats  include  caves, 
oak  woodlands,  old-growth  forest 
stands,  riparian  areas,  snag-rich  forest 
stands,  cliff/talus,  meadows,  and  deer/ 
elk  winter  range  are  present  in  the 
project  vicinity  (WDFW  1998). 
Functional  riparian  habitat  in  the 
project  vicinity  is  present  only  at  the 
upper  end  of  Swift  Reservoir,  along  the 
Swift  bypass  reach,  and  Lake  Merwin. 
Other  riparian  habitat  is  primarily 
associated  with  the  Lewis  River 
downstream  of  Merwin  Dam  and  with 


tributary  streams,  including  Drift, 
Siouxon,  Speelyai,  Cougar,  Canyon, 
Cresap.  Rock,  and  Buncomb  Hollow 
creeks. 

A  number  of  threatened,  endangered, 
and  sensitive  (TES)  plant  species 
potentially  occur  in  the  vicinity  of  the 
projects.  Only  one  TES  plant,  the  green- 
fruited  sedge,  was  identified  in  siu^eys 
conducted  for  the  Yale  Project 
(PacifiCorp  1999). 

Wildlife 

Wildlife  species  in  the  Lewis  River 
basin  are  representative  of  southwest 
Washington  and  include  a  number  of 
TES  and  state  priority  species  (WDFW 
1991)  including  nesting  osprey  and 
wintering  and  nesting  bald  eagles  along 
the  Lewis  River  and  project  reservoirs 
and  northern  spotted  owls  on 
Washington  Department  of  Natural 
Resources  (DNR)  lands  within  0.5  mile 
of  the  Lewis  River  Projects.  No  spotted 
owl  nests  have  been  documented  in  the 
old-growth  conifer  habitat  on  PacifiCorp 
lands. 

Environmental  Impacts 

Improving  watershed  conditions  by 
purchasing  conservation  easements  will 
provide  direct  and  substantial  benefits 
for  wildlife  and  terrestrial  species. 
Riparian  areas  are  very  productive 
biological  areas  for  such  species, 
providing  important  areas  of  food 
production,  as  well  as  cover  areas  for 
resting,  watering,  and  feeding  wildlife 
(Knutson  and  Naef  1997).  Conservation 
easements  also  provide  undisturbed 
areas  where  sensitive  plant  species  may 
colonize  and  proliferate.  Improving 
aquatic  habitat  conditions  as  proposed 
will  also  provide  indirect  benefitsJor 
various  bird  species  including  bald 
eagles,  osprey,  and  other  birds  of  prey 
that  rely  on  aquatic  species  for  food 
sources.  Further,  the  Proposed  Action 
will  require  compliance  with  the  BO 
(Attachment  C),  and  its  associated 
incidental  take  statement,  issued  by 
NMFS  and  USFWS  designed  to  protect 
and  enhance  TES  and  their  associated 
habitats  resulting  in  improvements  in 
terrestrial  resources  relative  to  the  No 
Action  alternative. 

7.3    Aquatic  Resources 

More  information  regarding  aquatic 
resources  may  be  found  in  the 
supporting  BA  (Attachment  A)  and  BO 
(Attachment  C). 

Affected  Environment 

The  Lewis  River  supports  a  variety  of 
aquatic  organisms.  Merwin  Dam, 
located  approximately  21  miles  upriver 
from  the  mouth  of  the  Lewis  River,  is  a 
barrier  to  upstream  migration.  The  river 


downstream  of  Merwin  Dam  includes  a 
self-sustaining  population  of  wild  fall 
Chinook.  Hatchery  stocks  of  spring 
Chinook,  early  and  late  coho,  winter 
and  summer  steelhead,  and  sea-run 
cutthroat  trout  also  inhabit  the  Lewis 
River.  Sturgeon,  lamprey,  eulachon 
smelt,  northern  pikeminnow 
(Ptychocheilus  oregonensis,  formerly 
kndwn  as  northern  squawfish), 
whitefish,  and  chum,  pink,  and  sockeye 


't 


salmon  are  occasionally  observed 
downstream  of  Merwin  Dam.  More 
information  for  the  selected  species 
discussed  below  can  be  found  in  the 
supporting  BA. 

Existing  Fish  Species 

Numerous  fish  species  are  known  to 
occur  in  Lake  Merwin,  Yale  Lake,  and 
Swift  Reservoir  (see  supporting  BA  and 
BO). 


T/|ble  7.3-1— Aquatic  Analysis  Species  To  Be  Assessed  During  Aquatic 

Basin. 


A  list  of  analysis  species  was 
developed  during  planning  sessions 
conducted  for  the  Lewis  River 
Watershed  Studies  scoping  process. 
Contributors  to  this  list  include  but  are 
not  limited  to:  WDFW,  NMFS.  USFWS, 
and  USES).  Analysis  species  to  be 
included  in  aquatic  studies  are  listed  in 
Table  7.3-1  (note  this  list  also  includes 
taxonomic  groups  or  guilds). 

Resource  Studies  of  the  Lewis  River 


Analysis  species 

Chinook  salmon  

Coho  salmon 

Chum  salmon 

Steelhead  trout 

Sea-run  cutthroat  trout 

Pacific  lamprey 

White  sturgeon  

Northem  pikeminnow  

Mountain  whitefish  

Bull  trout 

Kokanee  

Sculpins 

Threespine  stickleback  

Largescale  sucker 

Aquatic     macroinvertebrafes     and 
zooplankton  guilds. 


Selectk)n  criteria 


Strong  ecological 
Strong  ecological 
Strong  ecological 
Strong  ecologk:al 
Strong  ecological 


Potential  sensitivity  to  changes  in  aquatic  and  riparian  habitat  quality  and  connectivity 

interactor. 
Potential  sensitivity  to  changes  in  aquatic  and  riparian  habitat  quality  and  connectivity 

interactor. 
Potential  sensitivity  to  changes  in  aquatk;  and  riparian  habitat  quality  and  connectivity 

interactor. 
Potential  sensitivity  to  changes  in  aquatic  and  riparian  habitat  quality  and  connectivity 

Interactor. 
Potential  sensitivity  to  changes  in  aquatic  and  riparian  habitat  quality  and  connectivity 

interactor. 

Special  habitat  requirements  during  spawning  and  rearing  stages.  Important  ecological  species. 
Long-lived  species  which  may  have  Ijeen  affected  by  construction  of  dams.  May  be  vulnerable  to  overhar 

vest. 
Top  level  predator  May  have  Increased  in  numbers  due  to  construction  of  dams. 
Native  species  with  some  habitat  requirements  that  differ  from  other  salmonids. 
Federally  listed  threatened  species.  Unique  habitat  requirements.  Top  level  predator. 
Important  introduced  sport  fish.  Planktivore.  Interspeclfk:  interactions  with  native  fishes  may  be  important. 
Require  cool  water  temperatures.  Many  species  associated  with  high  stream  gradients  Benthic  species. 
Present  in  Yale  and  Merwin.  Interspecific  interactions  with  kokanee  fry  may  be  important 
Juveniles  may  constitute  Important  prey  Item  for  bull  trout. 
Changes  In  these  communities  may  Indicate  changes  in  ecological  conditions. 


The  following  sections  present 
information  on  the  status  of  several  key 
aquatic  species  in  the  Lewis  River  basin. 

Chinook  Salmon 

In  the  Lewis  River,  spring  Chinook 
have  been  supplemented  with  Cowlitz 
and  Carson  hatchery  stocks  since  1956 
(pars,  comm.,  R.  Nicolay,  WDFW,  1999). 
The  bright  fall  Chinook  run  is 
considered  a  wild  run  although  the  run 
has  experienced  intermittent 
supplementation  from  1930  through 
1986  (pers.  comm.,  R.  Nicolay,  WDFW, 
1999).  This  stock  is  one  of  only  two  self- 
sustaining,  wild  fall  Chinook  salmon 
populations  in  the  Columbia  River 
basin.  The  Lewis  River  bright  fall 
Chinook  salmon  is  a  designated  index 
stock  used  for  monitoring  piuposes 
under  the  Pacific  Salmon  Treaty.  The 
TuIq  fall  Chinook  run  has  also  been 
supplemented  with  Kalama  stock  since 
1930. 

Chujn  Salmon 

yery  little  is  known  about  the  life 
history  of  chum  in  the  Lewis  River. 
Smoker  et  ai.  (1951)  confirmed  the 
presence  of  chum  in  the  Lewis  River 


downstream  of  Merwin  Dam.  Chambers 
(1957)  reported  96  chum  spawning  just 
downstream  of  Merwin  Dam  in  mid- 
November  of  1955.  Chimi  were  sighted 
occasionally  during  1998  fall  Chinook 
spawning  surveys,  and  four  adult 
carcasses  were  observed  in  Cedar  Creek. 
In  addition,  about  45  juvenile  chum 
were  captured  during  seining  operations 
related  to  a  smolt  residual  study  in  1998 
(pers.  comm.,  S.  Hawkins,  WDFW, 
1999).  Annually,  about  three  or  four 
adult  chum  have  also  been  captured  at 
the  Merwin  fish  trap  (pers.  comm.,  R. 
Nicolay,  WDFW,  1999). 

Steelhead 

The  Lewis  River  supports  populations 
of  winter  and  summer  steelhead.  The 
number  of  adults  returning  to  the  river 
and  run-timing  for  each  of  these  species 
are  determined  by  trapping  adult 
migrants  in  the  fish  ladder  at  the  Lewis 
River  hatchery  and  the  fish  trap  at 
Merwin  Dam.  In  addition,  WDFW 
conducts  spawning  surveys  on  the  East 
Fork  Lewis  River  and  Cedar  Creek.  The 
primary  steelhead  spawning  and  rearing 
areas  in  the  Lewis  River  are  located 
downstream  of  Merwin  Dam  in  the 


mainstem.  Cedar  and  Johnson  creeks, " 
and  the  East  Fork  Lewis  River.  WDFW 
continues  spawning  surveys  on  Cedar 
Creek  and  has  installed  a  trap  at  the 
Grist  Mill  fish  ladder  to  monitor 
upstream  migration  and  to  segregate 
hatchery  and  wild  stocks.  There  are  no 
existing  data  on  the  average  annual  size 
of  the  natural  outmigration. 

Bull  Trout 

Currently,  bull  trout  are  listed  as 
threatened  under  the  ESA  and  are 
present  in  all  three  reservoirs.  Self- 
sustaining  bull  trout  populations  exist 
in  Yale  and  Swift  reservoirs.  Bull  trout 
found  in  Lake  Merwin  are  thought  to  be 
introduced  ft-om  upstream,  either 
through  spill  or  turbine  operations. 
There  is  no  known  spawning  habitat 
available  to  bull  trout  in  the  reservoir. 

The  Columbia  River  population  of 
bull  trout  is  comprised  of  141 
subpopulations.  The  Lewis  River  basin 
contains  two  of  the  20  subpopulations 
in  watersheds  of  nine  major  tributaries 
of  the  lower  Coliunbia  River  (63&'lll, 
June  10, 1998).  The  number  of  bull  trout 
inhabiting  the  Lewis  River  basin  is 
believed  to  be  low.  Spawning  and 
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juvenile-rearing  occiu  in  Cougar,  Rush, 
and  Pine  creeks.  Additionally,  sub- 
adults  have  been  observed  in  the  Swift 
bypass  reach  and  Swift  Creek  ana  of 
Swift  Reservoir  (PacifiCorp  1999). 

Bull  trout  populations  in  the  Lewis 
River  basin  are  found  in  Merwin,  Yale, 
and  Swift  reservoirs.  Spawning 
populations  are  found  only  in  Yale  and 
Swift  reservoirs.  The  bull  trout 
populations  in  the  Lewis  River  basin  are 
considered  as  having  a  "moderate"  risk 
of  extinction  (WDFW  1998). 

Coho  Salmon 

Both  early  and  late  run  coho  salmon 
are  endemic  to  the  Lewis  River  (WDFW 
and  USFWS  1951).  Supplementation  of 
the  runs  has  occurred  since  the  days  of 
the  Johnson  Creek  facility  dating  back  to 
1909.  Historically,  native  stocks  were 
used  for  supplementation;  however,  in 
1965  early  coho  were  supplemented 
with  eggs  taken  from  Big  Creek,  Oregon 
(pers.  comm.,  Robin  Nicolay,  WDFW, 
Lewis  River  Hatchery  Complex 
Manager).  Late-run  coho  were 
supplemented  in  1981  with  Cowlitz 
River  stock.  Today,  the  Lewis  River 
hatchery  continues  to  produce  3.3 
million  coho  for  PacifiCorp's  obligation 
under  the  Merwin  license.  PacifiCorp 
funds  about  70  percent  of  the  hatchery 
operations  and  maintenance.  (O&M)  for 
that  facility. 

Sea-Run  Cutthroat  Trout 

Contrary  to  increasing  trendi^in  the 
Toutle  River,  WDFW  states  that  its 
population  numbers  for  sea-run 
cutthroat  trout  are  still  critically  low  in 
the  Lewis  River  (approximately  100 
total  adults  in  run).  For  example,  1998 
sea-nm  cutthroat  creel  returns  on  the 
Lewis  River  numbered  only  20  (Hillson 
and  Tipping  1999).  Based  on  this 
information,  WDFW  has  elected  to 
discontinue  cutthroat  trout  production 
at  Merwin  Hatchery. 

Environmental  Impacts 

Section  7(a)  of  the  ESA  requires 
federal  agencies  to  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  federally  listed 
threatened  and  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat.  NMFS  has  identified  that  the 
following  factors  have  significantly 
contributed  to  the  decline  of  steelhead 
and  other  salmonids  (NMFS  1996):  (1) 
The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  over-utilization  for 
commercial,  recreational,  scientiftc,  or 
education  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 


natural  or  human-made  factors  affecting 
its  continued  existence. 

Adoption  of  the  No  Action  alternative 
will  likely  continue  to  contribute  to  the 
decline  of  these  species  per  the  factors 
listed  above  given  that  no  ESA  measiu-es 
will  be  in  place  to  protect  listed  or 
candidate  species.  Under  the  Proposed 
Action,  measures  will  be  adopted  to 
benefit  listed  and  proposed  species 
occurring  in  the  project  area.  These 
measures,  including  acquisition  of 
conservation  easements,  modification  of 
project  ramping  rates,  and 
implementation  of  technological 
measm-es  to  reduce  entrainment,  will 
help  conserve  listed  and  proposed 
species  during  the  period  of  project 
relicensing. 

Maintenance  and  improvement  of 
water  quality,  temperature,  and 
ecological  productivity  in  the  project 
area. 

The  Proposed  Action  will  adopt 
measmes  to  modify  turbine  intakes  to 
resolve  TDG  levels  in  the  Yale  tailrace, 
evaluate  temperature  fluctuation  in  the 
Yale  tailrace,  and  study  of  temperatures 
and  total  dissolved  gases  (TDG)  in  the 
Swift  No.  1  and  Swift  No.  2  tailraces. 
Improvement  of  water  quality 
conditions  will  improve  conditions  for 
listed  fish  species  that  exist  in  the  Yale 
and  Swift  tailraces. 

Protection  of  listed  species  and  their 
progeny  from  stranding  as  a  result  of 
rapid  flow  fluctuations 

The  Proposed  Action  will  adopt 
measures  to  implement  Merwin 
redundancy  equipment  to  prevent 
potential  dewatering  of  riverbed,  fish 
trap  and  hatcheries  in  efforts  to  protect 
listed  species  including  steelhead, 
chinook,  chimi,  coho,  and  cutliiroat. 
Collaboration  with  WDFW  will  continue 
to  provide  habitat  enhemcement 
measures  in  the  Lewis  River  and 
tributaries  to  benefit  salmon 
populations.  ' 

Protection  of  Listed  Species  From 
Entrainment 

Entrainment  through  spill  or  tvu-bine 
intakes  represents  a  potential  threat  to 
the  Yale  and  Swift  bull  trout 
populations.  The  Proposed  Action  will 
address  entrainment  issues,  however, 
measures  are  not  likely  to  be  in  place 
until  after  additional  studies  are 
complete  and  settlement  for  Lewis  River 
relicensing  is  achieved.  Measures 
adopted  by  the  Proposed  Action  will 
include  a  study  using  the  Flash 
Technology  strobe  light  system  to 
determine  the  effectiveness  of  strobe 
lighting  as  a  deterrent  for  entrainment. 
This  study  would  take  place  during  the 
relicensingj)rocess.  If  strobe  lighting 
proves  effective  for  bull  trout  and  other 


resident  species,  bull  trout  and  cutthroat 
trout  entrainment  should  be  curtailed 
resulting  in  substantial  population  level 
benefits  in  terms  of  reduced  turbine  and 
spiU  mortality. 

Protection  of  Juvenile  and  Adult  Habitat 

Land  has  been  acquired  to  protect  and 
enhance  fall  chinook  habitat 
downstream  of  Merwin  Dam.  Eagle 
Island  is  a  259-acre  parcel  with  an 
associated  20-acre  mainland  piece.  Over 
75%  of  the  present  day  wild  fall 
chinook  rearing  habitat  is  associated 
with  the  island.  The  island  also 
provides  important  habitat  for  adult  and 
juvenile  steelhead,  coho,  chirni  and 
cutthroat  (WDFW  1998).  The  primary 
purpose  of  the  acquisition  is  to  provide 
juvenile  wild  fall  chinook  rearing  to 
protect  the  remaining  indigenous  stock. 
Further,  the  Proposed  Action  will  result 
in  the  modification  of  existing  ramping 
rates  and  a  review  of  the  existing  license 
flows  downstream  of  Merwin  Dam  to 
determine  if  the  ciurent  flow  regime  is 
suitable  for  all  anadromous  species'  life 
stages. 

With  the  exception  of  possible  rearing 
habitat  in  Ole  and  Rain  creeks,  there  are 
limited  opportunities  for  expanding  or 
improving  habitat  for  the  Yale  bull  trout 
population.  However,  the  Proposed  ' 
Action  will  adopt  measures  regarding 
the  acquisition  of  lands  to  protect  bull 
trout  and  cutthroat  trout  spawning  and 
rearing  habitat  in  the  Cougar/Panamaker 
Creek,  Swift  Creek,  and  Devil's 
Backbone  areas.  Conservation  easements 
will  be  established  with  the  express 
purpose  of  conserving  and  protecting  in 
perpetuity  bull  trout  and  cutthroat  trout 
spawning  and  rearing  habitat.  These 
proposed  conservation  easements  will 
result  in  increased  protections  for  the 
adjacent  riparian  zones  beyond  that 
currently  required  by  the  Washington 
Forest  Practices  Act  and  associated 
regulations. 

Failing  to  adopt  measures  identified 
in  the  Proposed  Action  would  result,  at 
best,  in  maintaining  the  status  quo.  The 
No  Action  alternative  could  result  in 
current  potential  adverse  project  effects 
on  anadromous  fish  resulting  from  a 
lack  of  fish  passage,  inadequate 
instream  flows  and  ramping  rates,  and 
spill.  Further,  opportunities  to  purchase 
emd  protect  important  aquatic  and 
riparian  habitats  would  be  lost  resulting 
in  increased  impacts  to  listed  species. 
Therefore,  the  Proposed  Action  will 
likely  result  in  improvements  in  aquatic 
resources  relative  to  the  No  Action 
alternative. 


7.4    Recreation  Resources 

Affected  Environment 

Recreation  Resoiu-ces  and  Use  in  the 
Project  Vicinity 

The  Lewis  River  Projects  provide 
many  recreation  opportunities,  one 
component  of  the  large  number  of 
recreation  facilities  and  opportimities  in 
the  Lewis  River  basin.  Recreation 
development  intensity  and  visitation  at 
the  three  reservoirs  range  from  more 
developed  active  recreation  activities  at 
Mearwin  and  Yale,  located  closest  to  the 
Interstate  5  (1-5)  corridor  and  Portland/ 
Vancouver  population  base,  to  more 
primitive  recreation  activities  at  Swift, 
located  farthest  from  the  1-5  corridor. 

Popular  recreation  activities  at  these 
projects  include  camping  (RV  and  tent), 
picnicking,  boat  and  bank  fishing, 
hunting,  hiking,  power  boating 
(including  personal  watercraft),  sailing, 
wind  surfing,  swimming,  water  skiing, 
horseback  riding,  cycling  (road  and 
mountain),  relaxing,  and  sightseeing. 

Yale  Lake  recreation  facifity 
occupancy  and  use  "were  examined     ' 
during  previous  relicensing  studies.  The 
occupancy  level  at  the  three 
campgroimds  is  at  95  percent  on 
weekends  during  the  peak  recreation 
period  (July  and  August).  From 
Memorial  Day  to  Labor  Day  weekend, 
the  weekly  occupancy  level  ranges  ft-om 
47-73  percent  (PacifiCorp  1999).  Day 
use  site  occupancy  averages  only  8-14 
percent  season  long;  however,  overflow 
conditions  do  occur  approximately  five 
times  annually,  particularly  on  hot  days. 

Swift  Reservoir  has  two  developed 
recreation  facilities  at  the  east  end  of  the 
reservoir.  Swift  Campground  and  Eagle 
Cliff  Park.  Swift  Campground  has  93 
campsites,  a  2-lane  boat  ramp  with 
parking  spaces,  and  a  day  use  beach 
swim  area.  Eagle  Cl^  Park  is  located  at 
the  far  eastern  tip  oAhe  reservoir  and 
has  ten  picnic  sites,  a  restroom,  and  a 
parking  area. 

While  the  Swift  No.  2  Project  has  no 
developed  recreation  facilities,  the  Swift 
No.  2  power  canal  does  receive 
consistent  use  by  bank  anglers.  In 
addition,  an  annual  fishing  derby  for 
disabled  recreationists  is  held  at  the 
Swift  No.  2  power  canal,  which  is 
stocked  with  fish  for  the  event. 

All  PacifiCorp  recreation  sites  are 
open  to  the  public  during  the  primary 
recreation  season,  while  Merwin  Park 
and  Speelyai  Bay  Park  at  Lake  Merwin 
and  Yale  Park  at  Yale  Lake  are  open 
year-round.  Cresap  Bay  Campground  at 
Lake  Merwin  is  generally  open  from 
Memorial  Day  weekend  to  late 
September.  Saddle  Dam,  Cougar  Park, 
and  Cougar  Camp  on  Yale  Lake  are  open 


from  Memorial  Day  weekend  to  Labor 
Day  weekend.  Beaver  Bay  on  Yale  Lake 
is  open  fit)m  late  April  until  mid-late 
September  to  accommodate  spring 
fishing  and  fall  hunting  seasons.  The 
use  season  at  Swift  Campground  is  also 
extended  to  accommodate  fall  hunter 
use  and  fishing,  generally  from  late 
April  until  mid-November.  Elk  and  deer 
hunting  seasons  for  all  types  of  hunts 
extend  from  September  1  through 
December  15  for  management  units  in 
the  immediate  area.  Peak  himting  occurs 
during  times  when  modern  firearms  are 
allowed;  for  elk  this  is  November  6 
through  14,  and  for  deer  this  is  October 
16  through  31  (WDFW  1999b). 
Recreation  use  at  Swift  Reservoir  is 
limited  by  low  pool  levels,  fishing 
season  closure,  and  road  access  during 
winter  months. 

The  projects  also  provide  non- 
shoreline  dispersed  recreation 
opportimities,  such  as  trail  use  by 
hikers,  equestrians,  and  mountain 
bikers.  Most  of  this  use  occurs  along  a 
trail  running  from  Saddle  Dam  along  the 
southwest  shoreline  of  Yale  Lake  to  the 
Speelyai  Canal  and  along  the 
hitemational  Paper  (IP)  Road  at  Yale 
Lake.  Other  smaller  trails  also  exist. 

Numerous  examples  of  dispersed 
shoreline  recreation  use  exist  around 
the  three  reservoirs  and  along  the  Swift 
bjrpass  reach  above  Yale  Lake.  Boat-in 
dispersed  use  occurs  on  all  three 
reservofrs.  Shoreline  impacts  have 
occiured  because  of  this  activity.  As  a 
result,  PacifiCorp  is  increasing  Marine 
Patrol  activities  and  no  longer  permits 
overnight  parking  at  its  day  use  facility 
parking  areas  except  at  Swift.  There  is 
no  fee  for  dispersed  shoreline  use; 
however,  there  is  a  fee  charged  for  day 
use  parking  and  for  each  watercraft 
trailered  or  hauled  into  PacifiCorp 
recreation  sites,  except  for  car-top 
watercraft. 

Other  dispersed  recreation  uses 
adjacent  to  the  reservoirs  include  a 
nimaber  of  sites  relating  to  river 
recreation  in  the  Lewis  River  corridor. 
Canyon  Creek,  which  joins  Lake  Merwin 
just  below  Yale  Dam,  receives 
Whitewater  boating  use  primarily  in  the 
form  of  kayaking.  This  advanced-level 
run  has  been  the  site  of  a  "kayak  rodeo" 
in  recent  years.  Many  paddlers  running 
the  creek  either  take  out  well  above 
Lake  Merwin  or  descend  to  the  reservofr 
and  paddle  to  the  nearest  takeouts  at  the 
SR  503  bridge  or  Cresap  Bay  Park. 
Upstream  of  Swift  Reservoir,  the  upper 
Lewis  River  is  used  for  dispersed 
recreation,  hiking,  mountain  biking,  and 
non-motorized  boating. 

Over  the  last  15  to  20  years,  recreation 
resource  managers  in  the  Lewis  River 
corridor  have  witnessed  increased  use 


levels  at  Merwin,  Yale,  and  Swift 
reservoirs  based  on  day  use  vehicle 
counts,  campground  occupancy  levels, 
signs  of  environmental  degradation 
along  the  shoreline  caused  by  boat-in 
dispersed  camping  and  day  use 
activities,  and  other  indicators.  While  ' 
these  higher  use  levels  are  usually 
contingent  upon  weather  conditions, 
increased  use  is  generally  attributable 
to:  (1). Increased  population  growth  in 
the  PorUand/Vancouver  metropolitan 
area  and  proximity  to  Interstate  5  and 
Lewis  River  Road;  (2)  increased 
publicity  about  Merwin,  Yale,  and  Swift 
reservoirs;  (3)  creation  of  and  increased 
popularity  of  the  Monument,  including 
increasing  use  of  the  southern  scenic 
loop  road  (Forest  Road  90,  SR  503,  and 
Lewis  River  Road)  coupled  with  few 
overnight  camping  facilities  within  the 
Monument  and  GPNF;  (4)  increasing 
urban  development  in  the  Lewis  River 
valley  including  new  custom  home 
development;  and  (5)  increasing 
demand  for  lower  cost  recreation 
activities  available  at  Merwin,  Yale,  and 
Swift  reservoirs,  and  within  western 
Washington  State. 

Environmental  Impacts 

Recreation  opportunities  should  be 
enhanced  by  measures  that  improve 
watershed  conditions  in  the  project 
area.  Areas  of  the  Lewis  River  are 
recognized  as  providing  excellent 
sportfishing  opportunities,  as  well  as 
opportunities  for  boating,  swimming, 
and  wildlife  observation.  Improving 
watershed  conditions  and  aquatic 
productivity  should  translate  into 
enhanced  recreational  fishing 
opportunities,  which  should  in  turn 
provide  greater  recreational 
opportunities  in  an  area  near  several 
large  urban  centers.  However,  greater 
recreational  fishing  opportunities  also 
heighten  the  potential  for  anglers  to 
catch  and  possibly  harvest  bull  trout 
from  reservoirs  and  streams.  There  is 
some  evidence  to  suggest  that  bull  trout 
are  targeted  and  occasionally  harvested 
by  anglers  even  though  fishing  for  bull 
trout  is  prohibited.  Opening  day  creel 
surveys  conducted  by  the  VVT)FW  on 
Swift  reservoir  and  power  canal  have 
indicated  that  some  bull  trout  are 
harvested  in  the  Swift  power  canal 
(WDFW  2000).  Large  spoons  and  plugs 
are  also  sometimes  foimd  in  the  mouths 
of  bidl  trout  during  annual  bull  trout 
surveys  in  the  Swift  reservoir  (WDFW, 
1999). 

7.5    Aesthetic  Resources 

Affected  Environment 

The  natural  setting  of  the  study  are? 
is  mountain  rural  with  sweeping  vistas 
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of  forested  hillsides,  mountain  lakes 
(project  reservoirs),  and  distant  volcanic 
peciks.  Large  numbers  of  visitors  pass 
through  the  study  area  on  Lewis  River 
Road  (State  Route  503)  on  their  way  to 
the  Mount  St.  Helens  National  Volcanic 
Monument  (Monument).  Visual 
resources  in  the  vicinity  include  the 
landscapes  visible  from  State  Route  503 
and  the  reservoir  surfaces.  The 
combination  of  extensive  timber 
management  activities,  forested  slopes, 
open  meadows,  and  low-density 
residential  development  in  this  area 
creates  a  riu'al  setting  with  ever-present 
signs  of  human  modification  of 
landscape  characteristics.  Primary 
feattues  of  the  viewshed  include  the 
rolling,  forested  hills  that  encompass 
the  Lewis  River  valley;  Merwin,  Yale, 
and  Swift  reservoirs;  and  Mount  St. 
Helens. 

The  Clark,  Cowlitz,  and  Skamania 
county  planning  departments  have 
primary  jurisdiction  over  lands  in  the 
project  vicinity.  The  USPS  and  the 
Washington  State  Department  of  Natural 
Resources  (DNR)  manage  extensive 
holdings  around  Yale  and  Swift 
reservoirs.  Their  management  practices 
affect  the  reservoir's  viewsheds. 

Visual  resource  issues  related  to  the 
project  include: 

•  Visual  character  of  project  features, 
including  hydroelectric  generation, 
transmission,  and  recreation  facilities; 

•  Visibility  of  project  features  from 
locations  of  high  public  use  such  as 
Lewis  River  Road,  and  recreation  areas; 

•  Visual  effect  of  reservoir  water  level 
fluctuations,  particularly  during  periods 
of  high  recreation  use; 

•  Visual  effect  of  instream  flows  in 
sections  of  the  Lewis  River  controlled 
by  the  project; 


•  Consistency  of  the  project  with 
existing  and  proposed  federal,  state,  and 
local  plans  and  policies  regarding  the 
visual  resource;  and 

•  Opportunities  to  enhance  the  scenic 
landscape  characteristics  of  the  Lewis 
River  Valley  viewshed. 

Environmental  Impacts 

As  described  above,  improving 
watershed  conditions  will  provide 
direct  and  substantial  benefits  for 
aquatic  species  and  terrestrial  species 
associated  with  protected  riparian 
communities.  These  improvements  in 
the  natural  setting  should  result  in 
improved  aesthetic  qualities  in  and 
around  project  features,  and  should 
result  in  a  more  natural  setting  in  such 
areas.  At  this  point,  no  construction  or 
project  alterations  are  proposed  at  this 
time  that  could  result  in  construction- 
related  impacts  to  aesthetic  qualities. 
Therefore,  the  Proposed  Action  should 
result  in  enhanced  aesthetic  qualities 
relative  to  the  No  Action  alternative. 

7.6     Land  Use 

Affected  Environment 

Existing  land  uses  in  the  project 
vicinity  include  timber  production, 
agriculture,  hydroelectric  generation, 
recreation,  small  commercial 
businesses,  and  residential  housing. 
Land  ownership  in  the  project  vicinity 
is  a  combination  of  large  and  small 
holdings  by^public  and  private  entities 
including  the  USPS,  DNR, 
Weyerhaeuser,  Longview  Pibre,  Clark 
County,  Cowlitz  County,  PacifiCorp, 
and  private  residents. 

The  projects  are  located  east  (10-40 
miles)  of  the  community  of  Woodland; 
in  recent  years,  there  has  been  a 
considerable  increase  in  residential 


development  in  the  Woodland  area  and 
in  areas  adjacent  to  the  projects  along 
Lewis  River  Road. 

Land  use  regulations  in  the  project 
vicinity  are  under  federal,  state,  and 
local  jurisdiction.  Agencies  with  land 
management  responsibilities  in  the 
project  vicinity  include  the  USPS,  U.S. 
Army  Corps  of  Engineers.  DNR,  WDFW, 
WDOE,  Cowlitz  County  Planning 
Department,  Clark  County  Planning 
Department,  Skamania  County  Planning 
Department,  and  the  City  of  Woodland. 

Environmental  Impacts 

Proposed  watershed  improvement 
measures  are  consistent  with  existing 
land  use  regulations.  Conservation 
efforts  with  regard  to  the  acquisition  of 
Eagle  Island  reduces  potential  for  land 
use  conflicts  as  Eagle  Island  will  be 
unavailable  for  development  due  to  the 
conservation  easement.  Likewise, 
conservation  easements  for  ripariem 
habitat  will  provide  long-term  benefits 
for  existing  landowners,  particularly 
with  regard  to  aesthetic  values  as  land 
within  an  easenient  is  not  likely  to  be 
developed.  The  Proposed  Action 
provides  opportunities  to  enhance  the 
land  use  practices  and  benefit  efforts  to 
protect  listed  species. 

7.7    Socioeconomic 

Affected  Environment 

The  Lewis  River  Projects  occupy 
lands  located  in  three  counties:  Clark, 
Cowlitz,  and  Skamania.  Information 
presented  in  this  EA  is  based  on 
information  from  the  Economic 
Development  Network  Web  site  titled 
County  Profiles  for  Washington,  [http:/ 
/www.wa.gov/esd/Imea/pubs/profiles/ 
profiles.htm).  County  demographic  data 
are  summarized  in  Table  7.7-1. 


Table  7.7-1  .—County  and  Demographic  Data 


County 

Area  (square 

miles) 

Population 

Population 
density  per 
square  mile 

Clark 

628 
1,139 
1,657 

332,000 

94,100 

9,900 

537 

Cowlitz  *. 

83 

Skamania  

6 

Clark  County 

Por  the  past  decade,  Clark  County  has 
had  one  of  the  most  dynamic  economies 
in  the  state  of  Washington.  Clark 
Co\mty's  demographics  and  economy 
have  been  shaped,  by  its  status  as  a 
suburb,  by  its  diverse  industrial  base,  by 
a  steady  flow  of  high  tech  investment, 
and  by  tl^e  differing  tax  structures 
between  Washington  and  Oregon. 


Clark  County  is  a  suburban  cqunty 
within  the  Portland-Vancouver 
metropolitan  area.  It  shares  many  of  the 
characteristics  of  not-yet-fully-mature 
suburban  counties,  such  as  rapid 
population  growth  and  an  imbalance  in 
commuting  patterns.  Close  to  one-third 
of  the  county's  work  force  commutes 
across  the  Columbia  River  to  Portlemd 
every  day.  The  county's  role  as  a 
bedroom  community  means  that  many 


of  the  jobs  there  cater  to  consumers,  in 
the  form  of  retail  trade,  social  and 
iwalth  services,  and  personal  services. 
Conversely,  most  of  the  (high  wage) 
corporate  services  such  as  finance, 
advertising,  law,  engineering,  etc.,  are 
located  in  Portland.  While  the  county 
has  strong  economic  and  cultural  ties  to 
Portland,  it  also  has  a  imique  identity 
due  to  the  barrier  of  the  st^te  border  and 
the  Columbia  River.  Transportation 


access  between  the  county  and  Portland 
is  limited  to  two  interstate  bridges. 
Communication  access  is  hampered  by 
a  different  area  code  and  long  distance 
charges.  Politically,  Clark  County  is 
coEmected  to  Olympia  and  the  rest  of 
the  state  of  Washington. 

Historically,  Clark  Coimty  has  been  a 
blue-collar  community,  with  a  diverse 
manufacturing  base.  The  timber 
industry  has  always  been  present  in  the 
county  but  has  not  played  a  dominant 
role  since  the  turn  of  the  century. 
Besides  paper  and  lumber,  the  county 
has  been  the  site  of  food  processing, 
textiles,  apparel,  aluminum,  and 
machinery.  The  Port  of  Vancouver  has 
also  played  a  key  role,  both  as  a 
transportation  hub  and  an  industrial 
landlord.  Employment  in  some  of  these 
"traditional"  manufacturing  industries 
has  declined  somewhat  in  Ae  past  few 
years  due  to  employment  reductions 
and  closures,  and  future  closures  should 
not  be  ruled  out.  In  general,  however, 
new  investment  has  far  outpaced 
shutdowns,  and  manufactiu-ing 
employment  has  grown  substantially. 

Over  the  past  20  years,  there  has  been 
a  tremendous  surge  in  high  technology 
investment  in  the  county.  It  began  in  \he 
late  1970s  when  Tektronix  sited  a 
branch  plant.  Tek's  employment  peaked 
at  about  2,000  before  the  company  spun 
off  some  operations  and  then  closed 
down  its  Vancouver  operation  in  1990. 
Other  large  branch  plants  were 
established  during  the  1980s,  meuiy  of 
them  Japanese.  High  tech  employers 
were  lured  by  low  land  and  energy 
costs,  plenty  of  available  water,  a  skilled 
and  growing  work  force,  excellent  K-12 
and  community  college  education  and 
training  installations,  proximity  to  the 
Portland  International  Airport 
(Vancouver  and  Camas  are  closer  than 
Hillsboro),  a  Pacific  Rim  locale,  and 
access  to  recreational  opportunities. 

The  future  should  bring  continued 
maturation  of  the  coimty  economy  and 
increased  integration  with  Portland. 
Among  the  more  prominent 
developments,  Washington  State 
University  moved  into  a  new  campus 
just  north  of  Vancouver  in  June. 
Reclamation  of  the  Columbia  River 
waterfront  for  recreational  use  is  well 
under  way.  The  city  of  Vancouver 
recently  bought  the  former  Lucky 
Brewery  and  siuroimding  blocks 
downtown;  the  old  brewery  will  be 
razed,  with  mixed-use  development  in 
the  offing.  Pinally,  high  tech  investment 
and  expansion  continue  to  make  the 
headline.  A  case  in  point  is  the  large 
facility  planned  by  Taiwan 
Senaiconductor  (doing  business  as 
WaferTech)  in  Camas,  which  is 


expected  to  add  800  manufacturing  jobs 
to  the  county's  employment  base. 

Along  with  Portland,  Clark  County 
faces  a  major  challenge  in  determining 
how  to  handle  growth.  At  this  point 
growth  is  occurring  faster  than  local 
governments  can  plan  emd  build 
infrastructiue.  The  bridges  crossing  the 
Coliunbia  are  nearing  capacity,  and 
Clark  Coimty  voters  recently  soundly 
rejected  funding  a  light  rail  connection 
with  Portland. 

Cowlitz  County 

Cowlitz  County  historically  has  had 
large  resource-based  economies  that 
relied  on  timber.  Although  the  big 
shakeout  of  the  industry  that  occurred 
in  the  early-to-mid  1980s  had  a 
significant  effect,  timber  still  remains 
the  biggest  industry.  Its  employment  fell 
dramatically  but  has  since  stabilized  at 
new  levels,  and  there  has  been  some 
diversification  of  industry  within 
manufacturing,  as  well  as  significant 
growth  in  the  trade  and  services  sectors. 

Because  the  economy  has  stabilized  in 
recent  years,  the  population  is  again 
increcising.  During  much  of  the  1980s, 
out-migration  exceeded  in-migration, 
and  the  overall  population  in  the  county 
declined.  Since  about  1990,  that 
situation  has  reversed  and  the 
population  is  growing  again.  In  1999, 
the  population  of  Cowlitz  was  estimated 
at  94,100. 

The  labor  force  has  been  growing 
much  like  the  population,  and 
unemployment  is  at  its  lowest  level  in 
years.  In  1997,  the  rate  was  7.1  percent 
in  Cowlitz,  the  lowest  since  1990.  Even 
so,  there  are  proportionally  more 
unemployed  people  in  the  area  than 
there  are  statewide,  where  the  rate  is 
down  to  4.8  percent. 

There  has  been  good  grovrth  in  non- 
farm  employment  following  the  1990- 
91  national  recession.  Since  1992, 
Cowlitz  County  has  added  over  3,000 
jobs.  Looking  at  the  area  as  a  whole, 
most  of  the  growth  has  come  in  trade, 
services,  and  government.  This  growrth 
in  non-manufacturing  activities  and  the 
earlier,  quite  sharp  declines  in  the 
timber  industry  have  not  sufficed  to 
dislodge  manufacturing  from  its 
position  as  the  largest  industry  sector  in 
the  county.  Cowlitz  County  has  over 
one-fourth  of  its  employment  in 
manufacturing.  Statewide,  the  share  is 
15  percent. 

Cowlitz  Coimty  has  withstood  the 
turbulence  of  the  restructuring  and 
decline  in  employment  and  wages  of  the 
timber  industry  in  the  1980s.  The  area 
is  regaining  population — in-migration  is 
up — and  timber  remains  a  large,  solid 
foundation  of  the  economy.  Relatively 
low  unemployment  and  gains  in  the 


number  of  non-farm  jobs  make  the  labor 
market  picture  quite  a  bit  more 
attractive  than  it  has  been  for  quite  some 
time.  Wages  have  been  stagnant,  in  real 
terms,  but  are  no  longer  declining.  At 
the  moment,  the  area  is  doing  well. 
Projections  to  2001  indicate  Uiat  Cowlitz 
County  will  have  moderate  growth 
overall  with  strong  growth  *n  non- 
timber  related  manufacturing, 
construction,  services,  and  the  finance, 
insurance,  and  real  estate  sector. 

Skamania  County 

Geography  and  politics  have  greatly 
influenced  the  Skamania  County 
economy.  Ninety  percent  of  the  county 
is  forest  land,  and  80  percent  of  the 
coimty  is  part  of  the  GPNP.  Por  decades, 
the  county  economy  rested  on  timber, 
directly  through  logging  and  milling  and 
indirectly  through  USPS  employment. 
Timber-related  employment  began  to 
decline  in  the  1980s,  dropping  from  820 
in  1979  to  620  in  1988.  At  that  time, 
harvest  restrictions  were  placed  on 
federal  lands,  limiting  local  timber 
supply  and  raising  log  prices.  Timber 
harvest  from  federal  lands  dropped  from 
an  average  of  250  million  board  feet  to 
less  than  five  million  in  1996.  Scarce 
timber  and  competition  from  chipboard 
substitutes  led  to  the  closure  of 
Stevenson  Co-Ply,  the  largest  mill 
remaining  in  the  county,  in  early  1992. 
The  job  loss  was  accompanied  by  loss 
of  savings  because  the  mill  was  a  co-op. 
By  1993,  only  180  timber  jobs  remained 
in  Skamania  County,  and  federal 
employment  has  fallen  from  a  peak  of 
420  to  only  240  in  1996. 

While  most  of  Skamania  County  is  in 
forested,  mountainous  terrain,  the 
bottom  strip  of  the  county  borders  the 
Columbia  River  Gorge.  The  gorge  has 
influenced  the  county  economy  in  two 
major  ways.  In  the  1978-1982  period, 
construction  of  a  second  powerhouse  at 
Bonneville  Dam  boosted  county 
construction  employment,  chiefly 
through  construction  workers 
commuting  into  the  county.  This  had 
the  unfortunate  side  effect  of  skewing 
county  labor  force  estimates  in  the 
1983-1989  period;  through  use  of  a 
faulty  commuting  ratio,  the  labor  force 
size  was  under-estimated  and  the 
unemployment  rate  overestimated. 

Second,  in  1986,  about  15  percent  of    ■< 
the  county  was  made  part  of  the 
Columbia  River  Gorge  National  Scenic 
Area  (CRGNSA).  Creation  of  the 
CRGNSA,  while  placing  some 
restrictions  on  development  in  the  gorge 
area,  has  helped  augment  the  county's 
growing  tourism  industry.  Pederal 
subsidies  helped  build  the  Skamania 
Lodge,  a  conference  center/destination 
resort,  now  the  largest  private  sector 
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employer  in  the  county.  An  interpretive 
museum  is  now  in  operation,  and  other 
retail  and  service  spin-offs  have  come 
on  line.  In  addition,  manufacturing  jobs 
related  to  windsurHng  have  been 
created. 

The  transition  from  timber  to  tourism 
has  had  a  number  of  effects.  Population 
growth  began  picking  up  in  1990,  as  did 
labor  force  growth.  Because  of  fewer  job 
opportunities,  almost  half  of  the  county 
labor  force  commutes  to  work  outside 
the  county.  Unemployment  rose  sharply 
in  1992  with  the  mill  closure,  reaching 
18  percent  before  declining  to  the 
current  10-11  percent. 

Only  a  few  years  ago,  one-third  of  the 
jobs  in  the  county  were  in 
manufacturing;  by  1996,  the  number 
had  fallen  below  15  percent.  With  the 
advent  of  the  Skamania  Lodge,  trade 
and  service  employment  rose  from  19 
percent  to  a  36  percent  share,  while  the 
public  sector  accounted  for  43  percent. 

Coming  years  should  bring  further 
expeuision  of  tourist-related  business  as 
well  as  modest  growth  in  population 
and  employment.  Commuting  to  jobs 
outside  the  county  by  a  significant  share 
of  the  labor  force  should  be  the  norm. 

Environmental  Impacts 

The  Proposed  Action  enhances  the 
natiiral  setting  of  the  area  and 
encourages  tourist-related  use  and 
development  that  are  consistent  with 
current  and  anticipated  socioeconomic 
development.  This  should  more  than 
offset  any  effects  of  habitat  protection 
and  conservation  easements  on  timber- 
related  employment  or  revenues 
associated  with  the  No  Action 
alternative. 

7.8    Cultural  Resources 

Affected  Environment 
Regulatory  Overview 

Cultiiral  resource  management  in  the 
Lewis  River  basin  is  under  the  auspices 
of  the  Washington  State  Office  of 
Archaeology  and  Historic  Preservation 
(OAHP),  the  GPNF,  and  the  Advisory 
Council  on  Historic  Preservation 
(ACHP).  Indian  Tribes  that  have  an 
interest  in  the  project  include  the 
Cowlitz  Indian  Tribe  (CIT)  and  the 
Yakama  Nation  (YN).  Under  Section  106 
of  the  National  Historic  Preservation  Act 
(NHPA)  and  regulations  promulgated  by 
the  Federal  Power  Act  (FPA),  the 
Commission  is  required  to  inventory 
archaeological,  historical,  and 
traditional  cultiual  resources;  evaluate 
their  eligibility  for  listing  in  the 
National  Register  of  Historic  Places 
(National  Register);  determine  project 
impacts  on  them;  and  consider 
measures  to  avoid  or  mitigate  adverse 


effects.  This  work  is  conducted  in 
consultation  with  the  cultural  resoiut:e 
oversight  agencies,  responsible  federal 
land  management  agencies,  and  Indian 
tribes. 

Cultural  Resources  in  the  Merwin 
Project  Area 

Two  archaeological  sites,  one  historic- 
period  cemetery,  and  6  isolated  scatters 
of  flaked  stone  artifacts  have  been 
recorded  for  the  Merwin  Project  area. 
The  National  Register  eligibility  of  the 
two  archaeological  sites  and  the 
cemetery  has  not  been  formally 
considered.  The  Federal  Power 
Commission  granted  the  license  for  the 
Merwin  Project  in  late  1929,  and  the 
project  began  commercieil  operation  on 
January  1,  1932.  The  ciurent  Merwin 
license,  issued  in  1983,  does  not 
identify  any  specific  cultural  resource 
enhancement  measures.  Article  38  of 
the  Merwin  license  states: 

Prior  to  commencement  of  any 
construction  or  development  of  any  project 
works  or  other  facilities  at  the  project,  the 
licensee  shall  consult  and  cooperate  with  the 
State  Historic  Preservation  Officer  to 
determine  the  need  for  *   *   *  any 
archaeological  or  historic  resource  surveys 
and  any  mitigation  measures  that  may  be 
necessary. 

In  mid-September  1990,  a  GPNF 
archaeologist  reported  to  PacifiCorp  the 
occiurence  of  unauthorized  excavation 
of  archaeological  deposits  along  the 
exposed  shoreline  of  Lake  Merwin. 
Subsequently,  PacifiCorp  contracted  the 
Oregon  State  Museum  of  Anthropology 
(OSMA)  to  survey  high  probability 
areas,  evaluate  the  known  deposits,  and 
assess  the  damage  to  cultiiral  resources 
at  Lake  Merwin  (O'Neill  1991).  A  brief 
reconnaissance  was  conducted  by 
OSMA  staff,  resulting  in  the  discovery 
of  6  isolated  scatters  of  flakes  and  tools 
along  with  excavations  in  2  locations. 
Excavations  in  one  of  the  sites  at 
Merwin  revealed  some  flaked  stone 
artifacts  but  not  enough  to  make  a 
detailed  analysis.  This  site  was  foimd  to 
have  some  significance  but  was  not 
evaluated  for  National  Register 
eligibility.  The  location  of  the  historic- 
period  cemetery  near  Woodland  Park 
was  recorded,  but  according  to  O'Neill 
(1991),  all  of  the  burials  were  removed 
prior  to  inimdation.  Protection  of  the 
sites  through  ongoing  monitoring  was 
recommended. 

Additional  surveys  in  October  1999 
examined  the  Lake  Merwin  dmwdown 
zone  and  all  developed  and  dispersed 
use  areas  associated  with  the  lake. 
These  investigations  revealed  the 
following: 


•  15  new  prehistoric  sites  were 
recorded,  all  of  which  were  lithic 
scatters  without  ground  stone. 

•  5  historic-period  sites  were 
recorded,  including  a  washed-out 
bridge,  a  campsite  with  a  cleared  tent 
platform,  a  dense  scatter  of  historic- 
period  refuse,  and  an  abandoned 
railroad  grade. 

•  54  isolates  were  identified,  the 
majority  of  which  were  groupings  of 
flaked  cobble  tools,  occasionally 
associated  with  a  few  flakes  or  other 
prehistoric  artifacts. 

An  evaluation  of  the  Merwin 
powerhouse  conducted  by  Historical 
Research  Associates,  Inc  (HRA).  Based 
on  a  survey  of  the  powerhouse  and 
associated  facilities  and  archival 
research,  HRA  recommended  that  the 
powerhouse  be  considered  eligible  for 
inclusion  on  the  National  Register  (pers. 
comm.,  G.  Thompson,  HRA,  Seattle, 
WA,  May  1,  1999). 

Additional  archaeological  sites  may 
exist  in  the  Merwin  Project  area,  and 
historical  buildings  and  structures  need 
to  be  inventoried  and  evaluated  for 
National  Register  eligibility. 

Cultural  Resources  in  the  Yale  Project 
Area 

Construction  of  the  Yale  Project  began 
soon  after  the  license  was  issued  in 
April  1951,  and  the  project  began 
operation  in  1953.  A  survey  for 
archaeological  resources  in  the  area  to 
be  inundated  by  Yale  Lake  was 
conducted  in  1952  and  1953  by  the 
University  of  Washington  (Bryan  1953, 
1955).  This  study  resulted  in  the 
recording  and  testing  of  6  sites.  Three 
other  recent  cultural  resource 
investigations  have  been  conducted  at 
Yale  Lake  including:  a  1993-94  GPNF- 
sponsored  archaeological  survey 
conducted  by  Oregon  State  University  at 
a  site  along  the  margin  of  Yale  Lake; 
PacifiCorp-sponsored  archaeological 
testing  in  1995  at  a  heavily  vandalized 
site  on  compemy  lands  near  Yale  Dam; 
and  a  comprehensive  cultural  resources 
inventory  and  National  Register 
evaluation  of  historic,  prehistoric,  and 
traditional  cultural  resources  conducted 
in  1996-97  as  part  of  the  Yale  license 
application  process  (PacifiCorp  1999). 

The  results  of  this  analysis  found  8 
prehistoric  archaeological  sites,  5 
historic  sites,  and  9  prehistoric  isolated 
finds.  Of  these,  5  of  the  prehistoric  sites 
were  determined  to  be  eligible  for  listing 
in  the  National  Register  (letter  from  Greg 
Griffith,  OAHP  to  Russ  Howison, 
PacifiCorp  April  3,  1998).  The  OAHP 
and  affected  Indian  tribes  have 
expressed  ongoing  concern  over  the 
illegal  collecting  of  artifacts  and 


possible  damage  from  project-related 
ground-disturbing  activities. 

The  Yale  hydroelectric  facilities  were 
evaluated  for  National  Register 
eligibility  and  were  found  to  be  not 
eligible  for  listing.  However,  the  Yale 
Project  may  be  eligible  for  listing  in  the 
National  Register  as  a  contributing 
element  to  a  mufti-property  nomination 
for  the  entire  Lewis  River  hydroelectric 
system. 

A  Cultural  Resource  Management 
Plan  (CRMP)  for  resources  potentially 
affected  by  the  Yale  Project  is  included 
as  a  proposed  enhancement  measure  in 
the  "Yale  license  application  submitted 
to  the  Commission  in  April  1999.  A 
subsequent  agreement  was  developed  in 
consultation  with  Commission  staff,  the 
Advisory  Council  on  Historic 
Preservation  (ACHP),  and  the  Lewis 
River  Cultural  Resource  Work  Group  on 
January  20,  2000.  Terms  of  this 
agreement  include  delaying 
development  of  the  formal  CRMP  until 
the  conclusion  of  relicensing  studies  for 
all  four  projects.  Protection  measures,  as 
described  in  the  Yale  application,  will 
be  implemented.  These  include 
management  guidelines  for  National 
Register-eligible  sites  (5  known 
currently)  within  the  2,500-acre  Yale 
Area  of  Potential  Effects  (APE),  which 
will  include:  Monitoring  of  known  sites, 
options  for  site  avoidance,  site 
protection  measures,  or  mitigation 
through  data  recovery.  The  final  CRMP 
also  will  include  a  protocol  for  the 
discovery  of  previously  unknovkm  sites 
and  a  training  program  for  project 
persoimel. 

Cultural  Resources  in  the  Swift  No.  1 
and  No.  2  Project  Areas 

The  Swift  No.  1  and  Swift  No.  2 
projects  operate  under  separate  licenses 
issued  in  1956,  with  project  completion 
in  December  1958.  The  current  licenses 
for  the  Swift  projects  do  not  contain  any 
specific  cultural  resource  enhancement 
measures,  nor  are  there  any  sites 
officially  determined  eligible  for  the 
National  Register.  A  May  1957 
archaeological  survey  of  the  areas  to  be 
inimdated  by  the  Swift  No.  1  dam  and 
Swift  No.  2  power  canal  did  not  find 
any  cultxiral  resoiu-ces  present  (undated 
letter  from  Clayton  Denman  to  Dr. 
Douglas  Osborne,  Washington  State 
Museum).  However,  the  study  was 
conducted  under  the  standards  of  the 
day,  and  it  remains  a  possibility  that 
undiscovered  cultural  resources  may  be 
present.  A  1 998  archaeological  survey  of 
the  Swift  Reservoir  drawdown  area 
recorded  two  archaeological  sites  and 
nine  isolated  finds;  one  of  the  sites  was 
considered  not  to  be  National  Register 
eligible,  and  testing  is  needed  to 


determine  the  eligibility  of  the  other  site 
(Goetz  1998).  Additional  siu^eys 
performed  in  October  1999  revealed  a 
single  prehistoric  isolate.  In  addition, 
the  project  buildings  and  structures 
need  to  be  inventoried  and  evaluated  for 
National  Register  eligibility  because 
they  will  meet  the  50-year  age  criterion 
when  the  existing  license  expires. 

Environmental  Impacts 

None  of  the  proposed  measures 
contained  in  the  Proposed  Action 
involve  ground  distuirbing  activities 
with  potential  to  affect  cultural 
resources.  The  Proposed  Action  should 
result  in  reduced  adverse  impacts  to 
cultviral  resources  with  a  conservation 
easement  for  riparian  habitat  on  Cougar 
Creek  and  the  habitat  protection  on 
Eagle  Island  versus  the  No  Action 
alternative. 

8.0    Issues  and  Recommendations 

Fish  and  Wildlife  Coordination  Act 

Measures  contained  in  the  Proposed 
Action  were  arrived  at  through 
extensive  pre-filing  discussions  with  the 
USFWS  and  NMFS.  Both  agencies 
support  the  proposed  measures  and 
have  issued  a  BO  (Attachment  C),  and 
its  associated  incidental  take  statement, 
which  is  consistent  with  and  supports 
the  proposed  amendments  to  the 
license.  Comments  and 
recommendations  have  likewise  been 
incorporated  from  both  agencies  in  this 
document  and  the  associated  BA 
(Attachment  A). 

Environmental  Justice — Executive  Order 
12898 

On  February  11, 1994,  President 
Clinton  issued  Executive  Order  12898 
("E.O.  12898"),  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  and  Low-Income  Populations. 
E.O.  12898  requires  federal  executive 
agencies  to  identify  and  address,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
erwiromnental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations  which  may  be 
affected  by  agency  actions. 
Environmental  justice  issues  encompass 
a  broad  range  of  issues  already  covered 
by  the  NEPA,  including  impacts  on  the 
natural  or  physical  environment  and 
interrelated  social,  and  economic 
effects.  Environmental  justice  anafysis 
focused  NEPA  review  on  whether  the 
enviroiunental  effects  of  a  proposed 
federal  action  has  disproportionately 
high  and  adverse  effects  on  minority 
and  low-income  populations,  including 
Indian  tribes.  Although  independent 
agencies  such  as  the  Commission  are 


not  subject  to  E.O.  12898,  President 
Clinton  requested  independent  agencies 
to  comply  with  the  provisions  of  E.O. 
Order  12898.  hi  the  exercise  of  the 
Commission's  discretion,  and 
recognizing  the  E.O.  Order  12898  is  not 
by  its  terms  applicable  to  the 
Commission,  but  that  potential 
enviroiunental  justice  issues  are  already 
within  the  scope  of  NEPA  issues  that 
the  Commission  must  evaluate  in 
coimection  with  proposals  for 
Conmiission  action,  this  EA  analyzes 
the  effects  of  the  Proposed  Action  with 
respect  to  potential  environmental 
justice  issues. 

The  Proposed  Action  is  expected  to 
have  a  positive  effect  on  fish 
populations  in  the  project  vicinity, 
compared  to  existing  conditions. 
Therefore,  the  Proposed  Action  is 
reasonably  expected  to  have  a  beneficial 
effect  on  any  population  which  relies  on 
fishery  resources  for  food  or  other 
purposes.  Commission  staff  have  not 
identified  any  disproportionate,  adverse 
effect  of  the  Proposed  Action  on  any 
minority  or  low-income  population  or 
Indian  tribe.  Commission  staff  conclude 
therefore  that  the  Proposed  Action  does 
not  have  adverse  environmental  justice 
effects. 


Magnuson-Stevens  Act 

Section  305(b)  of  the  Magnuson- 
Stevens  Act  and  associated 
implementing  regulations  provide  that 
Federal  agencies  must  consult  with 
NMFS  concerning  all  actions  that  may 
adversely  affect  designated  essential  fish 
habitat  (EFH).  NMFS  EFH  guidance 
docimients  provide  that  EFH 
consultations  should  be  combined  with 
ESA  consultations  to  accommodate  the 
substantive  requirements  of  both  Acts. 
As  discussed  in  the  above  referenced 
biological  assessment,  the  Proposed 
Action  WiU  result  in  habitat 
improvements,  and  will  not  result  in 
any  adverse  effects  to  EFH.  Therefore, 
EFH  consultation  is  not  required  at  this 
time. 

9.0    Finding  ofNo  Significant  Impact 

The  recommended  alternative  is 
approving  the  amendment  of 
PacifiCorp 's  and  PUD's  licenses  to  adopt 
and  implement  the  proposed 
conservation  measures  pursuant  to  the 
terms  and  conditions  of  the  BO,  as 
appropriate.  Incorporating  the 
conservation  measures  into  PacifiCorp 's 
and  PUD's  licenses  will  reduce 
incidental  take  of  listed  species 
resulting  from  operation  of  the  Lewis 
River  Projects.  Such  conservation 
measures  likewise  represent  important 
near-term  conser\'ation  opportunities 
that  may  be  lost  if  not  secured  while  the 
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parties  collaboratively  devise  long-term 
conservation  strategies. 
^  On  the  basis  of  our  independent 
analysis,  the  proposed  amendments  for 
the  Lewis  River  Projects,  with  the 
recommended  mitigation  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 
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Public  Scoping  Meeting  and  Site  Visit 

May  13,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  Freeport  LNG  Project 
involving  construction  and  operation  of 
facilities  by  Freeport  LNG  Development, 
L.P.  (Freeport)  in  Texas.'  These 
facilities  would  consist  of  a  liquefied 
natural  gas  (LNG)  import  terminal  and 
storage  facilities  and  9.38  miles  of  36- 
inch-diameter  pipeline  in  Brazoria 
County.  This  EIS  vviW^e  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  ana 
necessity. 

This  notice  is  being  sent  to  residences 
within  0.5  mile  of  Freeport's  proposed 


'  Freeport's  application  was  filed  with  the 
Commission  under  Section  3(a)  of  the  Natural  Gas 
Act  and  Parts  153  and  380  of  the  Commis.sion's 
regulations. 


LNG  facilities  and  to  landowners  along 
the  proposed  pipeline  route.  If  you  are 
a  landowner  receiving  this  notice,  you 
may  be  contacted  by  a  pipeline 
company  representative  about  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  proposed 
facilities.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Freeport  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internist  Web  site 
(www.ferc.gov). 

Summary  of  the  Proposed  Project 

Freeport  proposes  to  build  a  new  LNG 
import,  storage,  and  vaporization 
terminal  on  Quintana  Island,  southeast 
of  Freeport,  Texas;  and  a  natural  gas 
pipeline  to  transfer  up  to  1.5  billion 
cubic  feet  per  day  of  imported  natural 
gas  to  the  Texas  market.  This  would 
help  satisfy  the  demand  for  natural  gas 
in  the  state  of  Texas.  Freeport  seeks 
authority  to  construct  and  operate  the 
following  new  facilities  at  its  proposed 
site: 

•  LNG  ship  docking  and  unloading 
facilities  with  a  protected  single  berth 
equipped  with  mooring  and  breasting 
dolphins,  three  liquid  unloading  arms, 
and  one  vapor  return  arm; 

•  Reconfiguration  of  a  storm 
protection  levee  and  a  permanent  access 
road; 

•  Two  26-inch-diameter  (32-inch 
outside  diameter)  LNG  transfer  lines 
and  one  16-inch-diameter  vapor  return 
line; 

•  Service  lines  (instrument  air, 
nitrogen,  potable  water,  and  firewater); 

•  Two  double-walled  LNG  storage 
tanks  each  with  a  usable  volume  of 
1,006,000  barrels  (3.5  billion  cubic  feet 
of  gas  equivalent); 

•  Six  3,240  gallon-per-minute  (gpm) 
in-tank  pumps; 

•  Seven  2,315  gpm  high  pressure 
LNG  booster  pumps; 

•  Three  boU-ofi  gas  compressors  euid 
a  condensing  system; 

•  Six  high-pressure  LNG  vaporizers 
using  a  primary  closed  circuit  water/ 
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glycol  solution  heated  with  twelve 
water/glycol  boilers  during  cold  weather 
and  a  set  of  intermediate  heat 
exchangers  using  a  secondary 
circulating  water  system  heated  by  an 
air  tower  during  warm  weather,  and 
circulation  pumps  for  both  systems; 

I  •  Two  natural  gas  superheaters  and 
wo  fuel  gas  heaters; 

•  Fire  response  system,  flare, 
construction  dock,  utilities,  buildings, 
and  service  facilities;  and 

•  9.38  miles  of  36-inch-diameter 
^tural  gas  pipeline  extending  from  the 
LNG  import  terminal  to  a  proposed 
Stratton  Ridge  Meter  Station.  The 
general  location  of  the  project  facilities 
IS  shown  in  appendix  1.^  More  detailed 
maps  of  the  pipeline  route  are  also 
shown  appendix  1. 

Freeport  is  requesting  approval  such 
that  the  terminal  and  pipeline  are 
completed  and  placed  into  service  in 
time  to  meet  natural  gas  demand  during 
the  2006-2007  winter  heafing  season. 
Construction  of  the  facilities  would  take 
about  3  years. 

Land  Requirements  for  Construction 

1  Construction  of  the  proposed  LNG 
fiacility  would  require  about  45.7  acres 
of  land  for  the  marine  terminal,  140.4 
acres  for  the  storage  and  vaporization 
area,  and  18.6  acres  for  the  LNG  transfer 
line.  Construction  of  the  proposed 
pipeUne  would  disturb  about  61.5  acres 
of  land  including  the  construction  right- 
of-way,  temporary  extra  workspaces, 
and  the  meter  station.  The  construction 
right-of-way  width  for  the  pipeline 
would  vary  fi'om  35  feet  in  wetland 
areas  to  200  feet  at  horizontal 
directional  drill  sites. 

Freeport  would  maintain  a  30-to  50- 
foot-wide  permanent  right-of-way  for 
operation  of  the  pipeline.  Total  land 
requirements  would  be  approximately 
25.6  acres  for  new  permanent  right-of- 
way,  3.8  acres  for  the  new  meter  station, 
and  146.4  acres  for  the  LNG  facilities. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 


^The  appendices  referenced  in  this  notice  are  not 
li«ing  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
NE..  Washington,  DC  20426.  or  call  (202)  502-8371. 
For  instructions  on  connecting  to  FERRIS  refer  to 
the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EIS  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EIS. 
All  comments  received  are  considered 
during  the  preparation  of  the  EIS.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the  ' 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Land  use 

•  Water  resources,  fisheries,  and 
wetlands 

•  Cultural  resources 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Hazardous  waste 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EIS.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EIS  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowmers,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EIS  is 
published.  We  will  consider  all 
comments  on  the  EIS  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

CurrenUy  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 


^"We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


Freeport.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils: 

— Assessment  of  potential  site 

subsidence. 
— Assessment  of  potentially 

contaminated  dredged  material. 
— Impact  of  an  additional  200  ship 

transits  per  year  on  the  ongoing 

erosion  of  Quintana  Island. 

•  Water  Resources: 

— Impact  on  groundwater  and  water 

supply  wells. 
— Assessment  of  dredge  and  fill  of 

coastal  wetiands  by  the 

construction. 
— Assessment  of  the  use  and  release 

of  hydrostatic  test  water. 

•  Fish,  Wildlife,  and  Vegetation: 
— Effect  on  essential  fish  habitat, 

— Effect  on  the  Quintana  Neotropical 

Bird  Sanctuary. 
— Control  of  noxious  weeds  within 

the  pipeline  right-of-way. 

•  Endangered  and  Threatened  Species: 
— Potential  effect  on  federally  listed 

species. 

•  Cultural  Resources: 

— Assessment  of  cultural  resources. 
— Impact  on  Quintana  Cemetary. 
— Native  American  and  tribal 
concerns. 

•  Land  Use,  Recreation  and  Special 

Interest  Areas,  and  Visual 

Resotirces: 
— Permanent  land  use  alteration 

associated  with  site  development. 
— Impact  of  the  proposed  relocation  of 

the  Xeriscape  Park. 
— Impact  on  residences,  including  the 

potential  relocation  of  a  residence. 
— Impact  on  recreational  use  of 

Quintana  Beach  County  Park. 
— Impact  on  recreational  use  of 

Surfside  Beach. 
— Evaluation  of  project's  consistency 

with  coastal  zone  management  area 

guidelines. 
— Visual  impacts  associated  with  new 

LNG  storage  tanks. 

•  Socioeconomics: 

— Impact  of  traffic  from  300 
construction  workers  and  17,800 
round  trips  of  truck  traffic 
delivering  fill  material  on  project 
site  area. 

— Effects  of  200  LNG  ship  transits  per 
year  on  existing  ship  traffic  in  the 
Port  of  Freeport. 

•  — Effects  of  construction  workforce 

demands  on  public  services  and 
housing. 

•  Air  Quality  and  Noise: 

— Effects  on  local  air  quality  and 
noise  environment  from 
construction  and  operation  of  the 
proposed  facilities. 
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— Effects  of  emissions  from  200 
additional  LNG  ships  on  air  quality. 

•  Reliability  and  Safety: 

— Assessment  of  hazards  associated 

with  the  transport,  unloading, 

storage,  and  vaporization  of  LNG. 
— Assessment  of  potential  allision  of 

LNG  ships  with  ships. 
— Assessment  of  potenrial  collisions 

of  LNG  ships  with  other  ship  traffic 

and  structures  in  the  port. 
— Assessment  of  security  associated 

"with  LNG  ship  traffic  and  an  LNG 

import  terminal. 
— Assessment  of  hazards  associated 

with  a  natural  gas  pipeline. 

•  Alternatives: 

— Assessment  of  the  use  of  existing 
LNG  import  terminals  and  natural 
gas  pipeline  systems  to  reduce  or 
avoid  envirorunental  impacts. 

— Evaluation  of  alternative  sites  for 
the  LNG  import  and  storage 
facilities,  including  offshore  sites. 

— Evaluation  of  pipeline  route 
alternatives. 

— Identification  of  measures  to  lessen 
or  avoid  impacts  on  the  various 
resource  and  special  interest  areas. 

•  Cumulative  Impacts: 

— Assessment  of  the  effect  of  the 
proposed  project  when  combined 
with  other  past,  present  or 
reasonably  foreseeable  future 
actions  in  the  Port  of  Freeport. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Conunission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
.lA,  Washington,  DC  20426 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2. 

•  Reference  Docket  No.  CP03-75- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  June  16,  2003  . 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 


from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  this  form  or  send  in 
WTitten  comments,  you  will  be  taken  off 
the  mailing  list. 

Public  Scoping  Meeting  and  Site  Visit 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meeting  we 
will  conduct  in  the  area.  The  location 
and  time  for  this  meeting  is  listed 
below: 
June  3,  2003 
7  p.m. 
Lake  Jackson  Civic  Center,  333  Highway 

332  East,  Lake  Jackson,  Texas  77566, 

Telephone:  97»-415-2600 

The  public  scoping  meeting  is 
designed  to  provide  state  and  local 
agencies,  interested  groups,  affected 
landowners,  and  the  general  public  with 
more  detailed  information  and  another 
opportunity  to  offer  your  comments  on 
the  proposed  project.  Interested  groups 
and  individuals  are  encouraged  to 
attend  the  meeting  and  to  present 
comments  on  the  environmental  issues 
they  believe  should  be  addressed  in  the 
EIS.  A  transcript  of  the  meeting  will  be 
made  so  that  your  comments  will  be 
accurately  recorded. 

On  the  day  after  the  meeting,  we  will 
also  be  conducting  a  limited  site  visit  to 
the  LNG  terminal  site  and  pipeline 
route.  Anyone  interested  in 
participating  in  the  site  visit  should 
meet  at  the  Quintana  Town  Hall  on 
Quintana  Island,  near  the  proposed  LNG 
terminal  site  at  8:30  a.m.  on  June  4, 
2003.  The  meeting  place  is  near  the 
intersection  of  Lamar  and  8th  Streets  on 
Quintana  Island.  Participants  must 
provide  their  own  transportation.  For 
additional  information,  please  contact 
the  Commission's  Office  of  External 
Affairs  at  (202)  502-8004. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 


become  an  official  party  to  the 
proceeding  known  as  an  "intervener". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  ether  parties.  You  do 
not  need  intervener  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  emd/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  these  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EIS. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http:// 
www.ferc.govjusiag  the  FERRIS  link. 
Click  on  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
1-866-208-3676,  TTY  (202)  502-8659, 
or  at  FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  en  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 


■•  Inteirenlions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  Tiling  comments  electronically. 
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In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
docimient  sunmiaries,  and  direct  links 
to  the  documents.  Go  to  http:// 
ivwTV./erc.gov/esubscribenow.htm. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-12438  Filed  5-16-03;  8:45  am] 

BUJNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Participation  at 
MISO  Conference  on  MISO  Open 
Access  Transmission  and  Energy 
Markets  Tariff 

May  13,  2003. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that 
members  of  its  staff  will  attend  a 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (MISO) 
conference  on  its  Open  Access 
Transmission  and  Energy  Markets 
Tariff.  The  staffs  attendance  is  part  of 
the  Commission's  ongoing  outreach 
efforts.  The  conference  is  sponsored  by 
MISO,  and  will  be  held  on  May  19  and 
20,  2003,  at  10  a.m.  at  MISO's 
headquarters,  701  City  Center  Drive, 
Carmel,  IN  46032.  This  meeting  is  open 
to  the  public.  The  meeting  may  discuss 
matters  at  issue  in  Docket  No.  RMOl- 
12-000,  Remedying  Undue 
Discrimination  Through  Open  Access 
Transmission  Service  and  Standard 
Electricity  Market  Design;  in  Docket  No. 
EL02-65-OO0,  et  al.,  Alliance 
Companies,  et  al.;  and  in  Docket  No. 
RT01-87-000,  et  al.,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

For  more  information,  contact  Patrick 
Clarey,  Office  of  Markets,  Tariffs  and 
Rates,  Federal  Energy  Regulatory 
Commission  at  (317)  249-5937  or 
patrick.clarey@ferc.gov  or  Christopher 
Miller,  Office  of  Markets,  Tariffs  and 
Rates,  Federal  Energy  Regidatory 
Commission  at  (317)  249-5936  or 
chTistopher.mUler@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-12440  Filed  5-16-03;  8:45  am] 

BILUNG  COOE  6717-jDI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  . 
Commission 

[Docket  No.  PA03-1 2-000] 

Transmission  Congestion  on  the 
Delmarva  Peninsula;  Facilitation  of  a 
Fact-Flnding  Proceeding 

Issued  May  12,  2003. 

Before  Commissioners:  Pat  Wood,  HI, 

Chairman;  William  L.  Massey,  and 

Nora  Mead  Brownell. 

1.  The  Commission  is  establishing  a 
fact-finding  proceeding  facilitated  by  an 
administrative  law  judge  (ALJ), 
concerning  transmission  congestion  on 
the  portion  of  the  power  grid  on  the 
Delmarva  Peninsula  operated  by  PJM 
Interconnection,  L.L.C.  (PJM).  This 
exercise  will  benefit  customers  because 
it  will  help  us  evaluate  the  extent  and 
costs  of  transmission  congestion  on  the 
Delmarva  Peninsula,  help  identify 
potential  solutions  to  the  problem,  and 
also  assist  us  in  identifying  lessons  we 
can  learn  from  this  experience  that  may 
apply  to  other  situations. 

2.  The  Commission  has  encouraged 
the  development  of  methods  to 
effectively  and  efficiently  manage 
congestion  en  transmission  systems. 
PJM  uses  a  system  of  locational 
marginal  pricing  (LMP)  and  financial 
transmission  rights  (FTRs)  to  manage 
congestion  on  the  PJM  .system.  Some 
areas  of  PJM,  in  particular  the  Delmarva 
Peninsula,  have  experienced  signifirant 
congestion  over  the  last  several  years.' 
Transmission  congestion  can  increase 
the  cost  of  delivered  energy  to 
wholesale  customers.  Customers  who 
held  FTRs  for  the  congested  paths 
should  be  protected  from  paying  these 
congestion  costs.  However,  customers 
who  do  not  hold  FTRs  will  be  exposed 
to  these  congestion  costs.  In  a  number 
of  recent  proceedings  parties,  including 
Old  Dominion  Electric  Cooperative 
(ODEC),  have  argued  that  transmission 
congestion  has  been  a  persistent 
problem  on  the  Delmarva  Peninsida  that 
needs  Commission  action  to  be 
resolved.  2  Since  our  goal  is  to  assure 
that  the  institutional  and  analjrtical 
frameworks  for  transmission  system 
management  are  producing  cost- 


*  We  note  that  PJM  has  performed  studies  to 
analyze  the  causes  of  this  congestion.  See.  e.g., 
November  7,  2002,  "Delmarva  Congestion  Study" 
by  PJM's  Manager — Transmission  and 
Interconnection  Planning;  December  17,  2002 
"Delmarva  Congestion  Study,"  by  PowerGEM 
(retained  by  PJM).  These  documents  are  available 
on  the  PJM  Web  site,  www.pjm.com. 

'These  issues  are  also  presently  raised  in  PJM's 
compliance  filing  in  Docket  No.  RTOl-2  that  sets 
forth  PJM's  proposal  to  plan  for  economic 
expansions  to  relieve  persistent  congestion. 


effective  and  efficient  solutions  that 
meet  the  current  and  future  needs  of 
PJM's  stakeholders,  this  fact-finding 
exercise  will  be  valuable. 

3.  Accordingly,  we  direct  the  ALJ  to 
conduct  a  fact-finding  inquiry 
concerning  congestion  on  the  Delmarva 
Peninsula.  In  particular  the  ALJ  should 
identify:  (1)  The  historical  and  expected 
extent  of  the  congestion  and  its  cost, 
rate  and  reliability  effects  for  wholesale 
and  retail  customers  on  the  Delmarva 
Peninsula  and  elsewhere  in  PJM;  (2)  the 
causes  of  the  congestion;  (3)  how  FTRs 
have  been  and  can  be  used  to  protect 
customers  on  the  Delmarva  Peninsula 
from  congestion  costs;  (4)  whether 
transmission  upgrades  currently 
planned  for  the  Delmarva  Peninsula  will' 
effectively  moderate  this  congestion;  (5) 
the  costs,  benefits  and  timing  of 
transmission  expansion  to  relieve 
congestion  and  who  will  benefit  from 
such  transmission  expansion;  (6) 
whether  demand-side,  distributed 
generation  or  other  generation  solutions 
can  complement  new  transmission  to 
solve  these  problems  over  the  near  or 
long  term;  and  (7)  other  opportunities 
for  solutions  to  better  manage 
congestion  costs,  and  the  obstacles  and 
timeliness  of  possible  solutions.  The 
above  list  is  not  exclusive;  the  ALJ  and 
participants  to  the  proceeding  may  raise 
other  issues  that  are  directly  related  to 
the  problem  of  congestion  on  the 
Delmarva  Peninsula  and  possible 
solutions,  in  addition  to  those  identified 
above. 

4.  Our  goal  is  for  the  ALJ  to  convene 
a  group  of  interested  parties  from  the 
affected  area,  drawing  not  only  from  the 
Delmarva  Peninsula  but  also  from  across 
the  PJM  area  as  appropriate.  We  invite 
the  Public  Service  Commissions  of 
Delaware  and  Mar\'land  and  the 
Virginia  State  Corporation  Commission 
to  send  expert  staff  members  to 
participate,  and  even  to  send  an  ALJ  to 
work  with  the  Commission's  ALJ  if  they 
vvrish.  Any  State  Commission  that  is 
interested  in  having  its  ALJ  participate 
in  the  case  study  should  contact  the 
Commission  ALJ  to  make  the 
appropriate  arrangements.  We  expect 
the  full  participation  of  all  wholesale 
transmission  customers  on  the  Delmarvsi 
Peninsula,  as  well  as  the  PJM  RTO. 
Interested  entities  should  file  notice  of 
their  intent  to  participate  within  ten 
days  itom  the  date  of  this  order. 

5.  We  direct  the  Chief  Administrative 
Law  Judge  or  his  designee  to  appoint  a 
presiding  judge  to  convene  a  conference 
no  later  than  fifteen  days  from  the  date 
of  this  order.  We  direct  the  presiding 
judge  to  provide  a  report  on  the 
foregoing  within  sixty  days  from  the 
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date  of  this  order.'  State  Commission 
ALJs  or  expert  staff  that  participate  in 
the  fact-finding  may  offer  written 
comments  or  conclusions  that  will  be 
appended  to  the  Commission  ALJ's 
report. 

The  Commission  Orders 

(A)  The  Secretary  is  hereby  directed 
to  publish  this  order  in  the  Federal 
Register. 

(B)  Entities  seeking  to  participate  in 
tiiis  proceeding  should  file  notices  of 
their  intent  to  jiarticipate  within  ten 
days  of  the  date  of  this  order.  However, 
since  this  proceeding  will  not  be  a 
formal  case,  we  direct  the  ALJ  to 
welcome  late  participants  to  the 
proceeding  rather  than  holding  strictly 
to  the  formal  rules  of  participation  and 
intervention. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I), 
and  the  appropriate  guidelines  for 
Alternate  Dispute  Resolutions,  the  ALJ 
shall  conduct  whatever  proceedings  and 
hearings  may  be  appropriate  to 
determine  the  facts  and  solutions 
concerning  congestion  on  the  Delmarva 
Peninsula,  as  discussed  in  the  body  of 
this  order. 

(D)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  chief 
administrative  law  judge,  shall  convene 
a  conference  in  the  proceeding  to  be 
held  within  fifteen  days  of  the  date  of 
this  order,  in  a  hearing  room  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.,  Washington,  DC 
20426.  The  presiding  judge  is 
authorized  to  establish  procedural  dates 
and  to  rule  on  all  motions  (except 
motions  to  dismiss)  as  provided  for  in 
the  Commission's  Rules  of  Practice  and 
Procedure. 

(E)  The  presiding  judge  shall  file  a 
report  within  sixty  days  after  the  date  of 
this  order,  as  discussed  in  the  body  of 
this  order. 

(F)  Any  State  Commission  that  is 
interested  in  having  its  ALJ  participate 
in  the  case  study  shoiild  contact  the 
Commission  ALJ  to  make  the 
appropriate  arrangements. 


3 The  AL)  report  will  not  be  an  initial  decision, 
so  we  will  not  entertain  the  filing  of  briefs  on  or 
opposing  exceptions.  Further,  we  do  not  anticipate 
the  need  for  cross-examination  of  witnesses.  The 
Judge  need  not  create  an  exhaustive  record,  but  may 
work  with  the  parties  to  create  the  record  that 
provides  a  thorough  picture  of  the  facts,  problems, 
and  opportunities,  and  lessons  to  be  learned. 


(G)  The  Commission's  Office  of 
Administrative  Litigation  shall  provide 
technical  support  to  the  ALJ  and  the 
parties  in  this  proceeding. 

By  the  Commission. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  03-12429  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Construction  and  Operation  of  the 
Proposed  Weltton-Mohawk  Generating 
Facility,  Yuma  County,  AZ 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMIMARY:  The  Western  Area  Power 
Administration  (Western)  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  regarding  the  proposal 
by  Dome  Valley  Energy  Partners,  LLC 
(Dome  Valley)  to  construct  and  operate 
the  Wellton-Mohawk  Generating 
Facility  (Facility)  east  of  Yuma,  Arizona. 
The  EIS  will  also  address  the 
construction  of  a  new  natural  gas 
pipeline  and  high-voltage  transmission 
line  upgrades  and  additions  needed  to 
support  the  Facility,  a  no-action 
alternative,  and  any  action  alternatives 
defined  as  a  result  of  the  EIS  scoping 
process. 

Because  implementing  this  proposal 
would  incorporate  a  major  new 
generation  resource  into  Western's 
system.  Western  has  determined  that  an 
EIS  is  required.  Western  will  hold  a  30- 
day  scoping  period  to  ensure  that 
interested  members  of  the  public  and 
Federal,  State,  local,  and  tribal  agencies 
have  an  opportunity  to  provide  input  on 
the  scope  and  alternatives  that  will  be 
addressed  in  the  EIS.  Western  also  will 
hold  public  open-house  scoping 
meetings  in  the  project  area  during  the 
scoping  period. 

DATES:  The  public  scoping  meetings  will 
be  held  on  June  3,  2003,  in  Wellton,  and 
June  4,  2003,  in  Yimia.  Each  meeting 
will  be  held  between  6  p.m.  and  9  p.m. 
Written  comments  on  the  scope  of  the 
EIS  for  the  proposed  Project  should  be 
received  no  later  than  11:59  p.m. 
(Arizona  Time)  on  June  30,  2003,  which 
will  be  the  end  of  the  EIS  scoping 
period.  Comments  on  the  project  will  be 
accepted  throughout  the  National 
Environmental  Policy  Act  (NEPA) 
process. 

ADDRESSES:  The  Wellton  scoping 
meeting  will  be  held  at  the  Wellton 


Elementary  School,  29126  San  Jose 
Avenue  in  Wellton.  The  Yuma  scoping 
meeting  will  be  held  at  the  Yuma  Civic 
and  Convention  Center,  1440  West 
Desert  Hills  Drive  in  Yuma.  Each  facility 
is  handicapped  accessible.  Comments 
should  be  addressed  to  Mr.  John  Holt, 
Environment  Manager,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005,  fax 
(602)  352-2630,  e-mail  holt@wapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Wieringa,  NEPA  Document 
Manager,  Western  Area  Power 
Administration,  P.O.  Box  281213, 
Lakewood.  CO  80228-8213,  telephone 
(720)  962-7448,  fax  (720)  962-7263,  e- 
mail  wieringa@wapa.gov.  For  general 
information  on  the  Department  of 
Energy's  NEPA  review  procedures  or 
status  of  a  NEPA  review,  contact  Carol 
M.  Borgstrom,  Director  of  NEPA  Policy 
and  Compliance,  EH— 42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  telephone  (202) 
586-^600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Facility  would  be  located  adjacent  to 
Western's  existing  Ligurta  Substation, 
approximately  25  miles  east  of  Yuma, 
Arizona,  and  nine  miles  west  of 
Wellton,  Arizona,  just  north  of  Interstate 
Highway  8.  Dome  Valley  proposes  to 
construct  and  operate  a  natural  gas-fired 
combined-cycle  electricity  generating 
facility,  an  associated  solar  collection 
field,  and  ancillary  facilities  in 
unincorporated  Yimia  County,  Arizona. 
The  proposed  Facility  would  be 
developed  in  two  phases.  The  full 
output  of  the  first  phase  would  be 
nominally  rated  at  260  megawatts  (MW) 
with  about  310-MW  peaking  capacity. 
With  the  second  phase,  the  Facility 
would  be  nominally  rated  at  520  MW 
with  peaking  capacity  of  about  620  MW 
via  duct  burners.  Each  phase  would 
consist  of  one  combustion  turbine,  one 
heat  recovery  steam  generator,  a  steam 
turbine,  condenser,  transformer,  cooling 
towers,  tanks,  sedimentation/ 
evaporation  ponds,  auxiliary  boilers,  an 
emergency  generator,  an  emergency  fire 
pump,  and  associated  buildings.  Water 
for  the  Facility's  use,  including  cooling, 
would  be  provided  by  the  Wellton- 
Mohawk  Irrigation  and  Drainage  District 
(Wellton-Mohawk)  via  the  Wellton- 
Mohawk  Canal.  Associated  with  the 
Facility  would  be  a  solar  component 
that  would  convert  solar  energy  to 
thermal  energy  for  inlet  air-cooling. 
Natural  gas  for  the  Facility  would  be 
delivered  via  a  new  natural  gas  pipeline 
that  would  interconnect  to  a  proposed 
or  existing  natural  gas  transmission  line 
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near  U.S.  Highway  95,  northwest  of  the 
Facility.  The  proposed  natural  gas 
transmission  pipeline  would  be  subject 
to  an  independent  NEPA  review  as  part 
0f  the  Federal  Energy  Regulatory 
Commission  licensing  process.  The 
Facility's  new  natural  gas  pipeline 
would  parallel  the  existing  Wellton- 
Mohawk  Canal  right-of-way  for  its  full 
length  of  12  miles. 

Tne  first  phase  of  the  Facility  would 
interconnect  at  Western's  Ligurta 
Substation.  In  response  to  Dome 
Valley's  proposal.  Western  conducted  a 
transmission  system  impact  study  and 
determined  that  upgrades  and  additions 
to  the  existing  transmission  system  were 
needed  to  accommodate  the  Facility. 
Western's  proposed  actions  would 
include  upgrading  the  existing  Ligurta 
Substation,  upgrading  Western's 
existing  12.7-mile  Ligiirta  to  Gila 
transmission  line,  adding  75  megavolt- 
ampere  transformer  capacity  between 
the  161-kilovolt  (kV)  side  and  the  69-kV 
side  in  Western's  Gila  Substation  near 
Yuma,  constructing  a  new  18-mile 
transmission  line  between  the  Ligmta 
Substation  and  Arizona  Public  Service's 
North  Gila  Substation  north  of  Yuma, 
and  interconnecting  this  line  at  the 
North  Gila  Substation.  The  new  Ligurta 
to  North  Gila  transmission  line  would 
parallel  the  existing  Wellton-Mohawk 
Canal  for  most  of  its  length.  In  addition, 
Western  would  require  that  primary  and 
secondary  communication  systems  be 
installed  to  ensure  reliable  operation  of 
the  transmission  system.  Because  the 
facility  would  be  a  major  new  source  of 
generation  and  electricity  generated  by 
the  Facility  would  be  integrated  into 
Western's  transmission  system.  Western 
has  determined  that  an  EIS  is  required 
in  accordance  with  DOE's  NEPA 
Implementing  Procedures,  10  CFR  part 
1021,  Subpart  D,  Appendix  D,  class  of 
action  D6.  The  EIS  will  address  the 
proposed  action,  a  no-action  alternative, 
and  any  action  alternatives  defined  as  a 
result  of  the  EIS  scoping  process. 
Western  will  be  the  lead  Federal 
Agency,  as  defined  at  40  CFR  1501.5. 

Portions  of  the  transmission  line 
upgrades  and  additions  and  a  proposed 
natural  gas  pipeline  for  the  Facility 
would  cross  lands  managed  by  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  Yuma  Field  Office 
(BLM).  Since  BLM  would  require  rights- 
of-way  grants  for  portions  of  the 
transmission  line  additions  and  new 
natural  gas  pipeline,  BLM  will 
participate  as  a  cooperating  agency  in 
the  preparation  of  the  EIS. 

The  proposed  Facility  would  be 
located  on  land  currently  owned  by  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Reclamation  (BOR).  Title  to  this 


property  would  be  transferred  by  BOR 
to  Welhon-Mohawk.  The  EIS  will 
address  the  proposed  property  transfer, 
and  the  BOR  will  participate  in  the  EIS 
review  of  the  project  as  a  cooperating 
agency. 

Western,  in  considtation  with  the 
cooperating  agencies,  will  carefully 
examine  public  health  and  safety, 
environmental  impacts,  and  engineering 
aspects  of  the  proposed  Facility,  the 
proposed  transmission  system  upgrades 
and  facilities,  and  the  proposed  natural 
gas  pipeline.  Even  though  only  portions 
of  the  proposed  Facility  and  its 
components  would  be  addressed  by 
Western,  the  BLM.  or  the  BOR 
decisions,  the  EIS  will  address  all 
components  of  the  proposed  Facility. 

The  EIS  will  be  prepared  in 
accordance  with  the  requirements  of  the 
Council  on  Environmental  Quality's 
NEPA  Implementing  Regulations  (40 
CFR  parts  1500-1508)  and  DOE's  NEPA 
Implementing  Procedures  (10  CFR  part 
1021).  Western  will  invite  tribal,  local, 
and  State  agencies  with  special 
expertise  or  jurisdiction  over  the  Project 
to  be  cooperating  agencies  on  the  EIS. 
Full  public  participation,  including 
information  prepared  in  both  English 
and  Spanish,  and  disclosm-e  are 
planned  for  the  entire  EIS  process.  It  is 
anticipated  that  the  EIS  process  will 
take  about  1  year  and  will  include 
public  information  and  scoping 
meetings;  consultation  and  involvement 
with  appropriate  Federal,  State,  local, 
and  tribal  government  agencies;  public 
review  and  hearings  on  the  published 
draft  EIS;  a  published  final  EIS;  a  review 
period;  and  publication  of  a  record  of 
decision  (ROD).  Publication  of  the  ROD 
is  anticipated  in  2004. 

The  scoping  meetings  will  be 
structured  as  open  houses,  and  provide 
interested  parties  an  opportimity  to 
view  Facility  and  EIS  process  exhibits, 
and  provide  comments  to  Western  and 
cooperating  agency  representatives.  The 
meetings  will  be  held  June  3  and  4, 
2003,  between  6  p.m.  and  9  p.m.  at  the 
Wellton  Elementary  School  Gymnasium 
and  the  Yuma  Civic  and  Convention 
Center,  respectively.  The  meeting 
locations  are  handicapped  accessible, 
and  an  interpreter  for  the  hearing- 
impaired  will  be  available  to  provide 
information  for  the  hearing  impaired. 
The  scoping  period  expires  on  June  30, 
2003. 

Dated:  May  8,  2003. 
Michael  S.  Hacskaylo, 
Administrator. 

[FR  Doc.  03-12435  Filed  5-16-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7500-3] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Land  Disposal 
Restrictions  No-Migration  Variances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Land 
Disposal  Restrictions  No-Migration 
Variances,  EPA  ICR  No.1353.07,  OMB 
No.  2050-0062,  expires  on  September 
30,  2003.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  18,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  through  hand 
delivery/courier,  or  electronically. 
Follow  the  detailed  instructions  as 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 

The  mailing  address,  referencing 
Docket  ID  No.  RCRA-2003-OOlO.  is: 
OSWER  Docket  (5305T)  EPA  Docket 
Center,  U.S.  Environmental  Protection 
Agency  Headquarters,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  deliveries 
of  comments  should  be  made  to  the  EPA 
Docket  Center,  (EPA/DC)  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  Comments  may 
also  be  submitted  electronically  through 
the  Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  Docket  ID  No. 
RCRA-2003-0010. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5303W),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

Hand  deliveries  must  be  brought  to 
the  OSWER  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave..  NW., 
Washington,  DC.  The  Docket  is  open 
ft-om  8:30  a.m.  to  4:30  p.m.  Monday 
through  Friday,  excluding  Federal 
holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  Eberly  by  phone  at  (703)  308- 
8645,  by  mail  at  the  Office  of  Solid 
Waste  (5303W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
or  by  e-mail  at  eberly.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  ICR  under 
Docket  ID  No.  RCRA-2003-0010.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in  the 
ICR,  any  public  comments  received,  and 
other  information  related  to  this  ICR. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center  (see  ADDRESSES 
above).  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.  Monday  through  Friday, 
excluding  Federal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  OSWER  Docket  is  (202) 
566-0740.  Copies  are  $0.15/page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
dociunents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  wUl  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  A.l  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments  in  formulating  a  final 
decision. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  youi  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conmient 
due  to  technical  difficulties  or  needs 


further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent.  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
RCRA-2003-0010.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rcra- 
docket@epa.gov,  Attention  Docket  ID 
No.  RCRA-2003-0010.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captiu-ed  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  ADDRESSES.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  of  your 
commients,  referencing  Docket  ID  No. 
RCRA-2003^010,  to:  OSWER  Docket 
(Mailcode  5305T),  EPA  Docket  Center. 
U.S.  Environmental  Protection  Agency 
Headquarters,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW.. 
Washington,  DC,  Attention  Docket  ID 
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No.  RCRA-2003-0010.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation,  from  8:30 
a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
througl\^A's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to: 
RCRA  CBI  Document  Control  Officer, 
Office  of  Solid  Waste  (5303W).  U.S. 
EPA,  1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460.  Attention  Docket 
ID  No.  RCRA-2003-0010.  You  may 
claim  information  that  you  submit  to 
EPA  as  CBI  by  marking  any  part  or  all 
of  that  information  as  CBI  (if  you  submit 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  adaition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Information  Is  EPA 
Particularly  Interested  In? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  tne  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information.  In 
particular,  for  this  ICR.  EPA  is  soliciting 
information  on  the  estimates  for 
performing  waste  analyses  as  required 
in  40  CFR  264.13(a)(1)  and  40  CFR 
265,13(aj(l). 


3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  hazardous  waste 
management  facilities. 

Title:  Land  Disposal  Restrictions  No- 
Migration  Variances.  EPA  ICR  #1573.07. 
OMB  No.  2050-0062.  expires  on 
September  30.  2003. 

Abstract:  To  receive  a  variance  from 
the  hazardous  waste  land  disposal 
prohibitions,  ovwier/operators  of 
hazardous  waste  storage  or  disposal 
facilities  may  petition  the 
Environmental  Protection  Agency  to 
allow  land  disposal  of  a  specific 
restricted  waste  at  a  specific  site.  The 
EPA  Regional  Offices  will  review  the 
petitions  and  determine  if  they 
successfully  demonstrate  "no 
migration."  The  applicant  must 
demonstrate  that  hazardous  wastes  can 
be  managed  safely  in  a  particular  land 
disposal  imit.  so  that  "no  migration"  of 
any  hazardous  constituents  occurs  from 
the  unit  for  as  long  as  the  waste  remains 
hazardous.  If  EPA  grants  the  variance, 
the  waste  is  no  longer  prohibited  from 
land  disposal  in  that  particular  unit.  If 
the  ovvrner/operator  fails  to  make  this 
demonstration,  or  chooses  not  to 
petition  for  the  variance,  best 
demonstrated  available  technology 
(BDAT)  requirements  of  40  CFR  268.40 
must  be  met  before  the  hazardous 
wastes  are  placed  in  a  land  disposal 
unit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Burden  Statement:  The  Agency  is 
estimating  that  no  more  than  one 
respondent  will  prepare  and  submit  a 
No-Migration  variance  petition  during 
the  three  year  period  of  this  ICR.  EPA 
estimates  that  the  total  annual 
respondent  burden  for  all  information 
collection  activities  will  be 
approximately  3,137  hours,  at  an  annual 
cost  of  $187,105. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  8,  2003. 
Robert  Springer, 
Director,  Office  of  Solid  Waste. 
[PR  Doc.  03-12477  Filed  5-16-05;  8:45  am) 
BIUJNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7499-7;  Docket  ID  Numbers:  OECA- 
2003-0019  to  OECA-2003-0038] 

Agency  Infomnation  Collection 
Activities:  Request  for  Comments  on 
Twenty  Proposed  Information 
Collection  Requests  (ICRs) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  EPA  is  planning  to  submit  the 
following  twenty  continuing 
Information  Collection  Requests  (ICRs) 
to  the  Office  of  Management  and  Budget 
(OMB).  Before  submitting  the  ICRs  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  information  collections  as 
described  at  the  beginning  of 
SUPPLEMENTARY  INFORMATION. 

DATES:  Comments  must  be  submitted  on 
or  before  July  18,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier  service. 
Follow  the  detailed  instructions  as 
provided  under  SUPPLEMENTARY 
INFORMATION,  section  I.B. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
contact  individuals  for  each  ICR  are 
listed  under  SUPPLEMENTARY 
INFORMATION,  section  II.  C. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  How  Can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  official 
public  dockets  for  the  following  ICRs: 

(1)  NESHAP  for  Secondary  Lead 
Smelting  (40  CFR  part  63.  subpart  X), 
Docket  ID  Number  OECA-2003-0036. 

(2)  NESHAP  for  Halogenated  Solvent 
cleaning  (40  CFR  part  63,  subpart  T), 
Docket  ID  Number  OECA-2003-0024. 

(3)  NSPS  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction  or 
Modification  Commenced  After  June  1 1 , 
1973,  and  prior  to  May  19,  1978  (40  CFR 
part  60,  subpart  K),  Docket  ID  Number 
OECA-2003-0019. 

(4)  NSPS  for  New  Commercial  and 
industrial  Solid  Waste  Incineration 
Units  (40  CFR  part  60,  subpart  CCCC). 
Docket  ID  Number  OECA-2003-0025. 

(5)  NSPS  for  Ammonium  Sulfate 
Manufacture  (40  CFR  part  60.  subpart 
PP),  Docket  ID  Number  OECA-2003- 
0026. 

(6)  NESHAP  for  Phosphoric  Acid 
Manufacturing  Plants  and  Phosphate 
Fertilizers  Production  Plants  (40  CFR 
part  63,  subparts  AA  and  BB),  Docket  ID 
Number  OECA-2003-0027. 

(7)  Emission  Guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  (40  CFR  part  60, 
subpart  DDDD),  Docket  ID  Number 
OECA-2003-0028. 

(8)  NESHAP  for  Magnetic  Tape 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  EE),  Docket  ID  Number 
OECA-2003-0022. 

(9)  NESHAP  for  Flexible  Polyurethane 
Foam  Production  (40  CFR  part  63, 
subpart  ni),  Docket  ID  Number  OECA- 
2003-0037. 

(10)  NESHAP  for  Mineral  Wool 
Production  (40  CFR  part  63,  Subpart 
DDD),  Docket  ID  Number  OECA-2003- 
0029. 

(11)  NSPS  for  Nitric  Acid  Plants  (40 
CFR  part  60,  subpart  G),  Docket  ID 
Number  OECA-2003-0030. 

(12)  NESHAP  for  Off-Site  Waste  and 
Recovery  Operations  (40  CFR  part  63, 
subpart  DD),  Docket  ID  Number  OECA- 
2003-0031. 

(13)  NSPS  for  New  Residential  Wood 
Heaters  (40  CFR  part  60,  subpart  AAA), 
Docket  ID  Number  OECA-2003-0021. 

(14)  NESHAP  for  Wood  Furniture 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  JJ).  Docket  ED  Number 
OECA-2003-0032. 

(15)  NESHAP  for  Ethylene  Oxide 
Emissions  from  Sterilization  Facilities 
(40  CFR  part  63,  subpart  O),  Docket  ID 
Number  OECA-2003-0033. 

(16)  NSPS  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 


Electroplating  and  Chromium 
Anodizing  Tanks  (40  CFR  part  63, 
subpart  N),  Docket  ID  Number  OECA- 
2003-0034. 

(17)  NSPS  for  Secondary  Brass  and 
Bronze  Production  (40  CFR  part  60, 
subpart  M);  Primary  Copper  Smelters 
(40  CFR  part  60,  subpart  P);  Primary 
Zinc  Smehers  (40  CFR  part  60,  subpart 
Q);  Primary  Lead  Smelters  (40  CFR  part 
60,  subpart  R);  Primary  Aluminiun 
Reduction  Plants  (40  CFR  part  60, 
subpart  S);  and  Ferroalloy  Production 
Facilities  (40  CFR  part  60,  subpart  Z), 
Docket  ID  Number  OECA-2003-0038. 

(18)  NESHAP  for  Gasoline 
Distribution  Facilities  (40  CFR  part  63, 
subpart  R),  Docket  ID  Number  OECA- 
2003-0020. 

(19)  NESHAP  for  Pharmaceutical 
Production  (40  CFR  part  63,  subpart 
GGG),  Docket  ID  Number  OECA-2003- 
0035. 

(20)  NSPS  for  Magnetic  Tape 
Facilities  (40  CFR  part  60,  subpart  SSS), 
Docket  ID  Number  OECA-2003-0023. 

The  official  public  docket  for  each 
ICR  consists  of  the  documents 
specifically  referenced  in  the  ICR,  any 
public  comments  received,  and  other 
information  related  to  each  ICR. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  for  each  ICR  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC).  EPA  West,  Room  B102, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  Docket  is 
(202) 566-1514. 

2.  Electronic  Access.  You  may  access 
this  document  electronically  through 
the  EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket/.  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
elecfronically.  After  entering  the  system, 
select  "search,"  then  key  in  the  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI,  and  other 


information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  section  I.A.I.  EPA 
intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper,  . 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copjn-ighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  elecfronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scemned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31,  2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier  service.  To  ensure 
proper  receipt  by  EPA,  identify  the 
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appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  late 
comments  in  formulating  a  final 
decision.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  section  I.C.  Do  not  use  EPA  Dockets 
or  e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caiuiot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yovu-  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  After  entering  the  system, 
select  "search,"  and  then  key  in  Docket 
ID  Number.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
docket.oeca@epa.gov.  Provide  the 
Docket  fD  Number  when  submitting 
your  comments.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 


system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.A.I.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to 
the  EPA  Docket  Center  using  the 
address  provided  in  section  I.A.I.; 
Attention:  Docket  ID  Nmnber  (provide 
number). 

3.  By  Hand  Delivery  or  Courier 
Service.  Deliver  your  comments  to 
address  provided  in  section  I.A.I; 
Attention:  Docket  ID  Number  (provide 
niunber).  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  as  identified  in 
section  I.A.I. 

C.  How  Should  I  Submit  CBI  to  the  . 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
contact  individuals  listed  in  section 
II.C;  Attention:  Docket  ID  Number 
(provide  niunber).  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  If  you  submit  CBI  on 
disk  or  CD  ROM,  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI,  and  then 
identify  within  the  disk  or  CD  ROM  the 
specific  information  that  is  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
elecfronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 


please  consult  the  person  identified 
under  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

(1 )  Explain  your  views  as  clearly  as 
possible. 

(2)  Describe  any  assumptions  that  you 
used. 

(3)  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

(4)  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

(5)  Provide  specific  examples  to 
illusfrate  your  concerns. 

(6)  Offer  alternatives. 

(7)  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

(8)  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

E.  In  What  Information  Is  EPA 
Particularly  Interested? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practiced  utility. 

(2)  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
elecfronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  elecfronic  submission  of 
responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acqufre,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
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maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

n.  ICRs  To  Be  Renewed 

A.ForAUICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

These  information  collection 
requirements  are  mandatory. 
Furthermore,  the  records  required  by 
New  Soiuce  Performance  Standards 
(NSPS)  must  be  retained  by  the  owner 
or  operator  for  at  least  two  years  and 
records  required  by  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  must  be  retained 
by  the  owner  or  operator  for  at  least  five 
years.  In  general,  th6  required 
information  consists  of  emissions  data 
and  other  information  deemed  not  to  be 
private. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act. 

The  EPA  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  ciurently  approved  Information 
Collection  Requests  (ICRs)  listed  in  this 
notice.  Where  applicable,  the  EPA 
identified  specific  tasks  and  made 
assumptions,  while  being  consistent 
with  the  concept  of  the  Paperwork 
Reduction  Act. 

B.  List  of  ICRs  Planned  To  Be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U,S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  twenty 
continuing  Information  Collection 
Requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  NESHAP  for  Secondary  Lead 
Smelting  (40  CFR  part  63,  subpart  X); 
Docket  ID  Number  OECA-2003-0036; 
EPA  ICR  Number  1686.05;  OMB  Control 
Number  2060-0296;  expiration  date 
October  31.  2003. 

(2)  NESHAP  for  Halogenated  Solvent 
Cleaning  (40  CFR  part  63,  subpart  T); 
Docket  ID  Number  OECA-2003-0024; 


EPA  ICR  Number  1652.05;  OMB  Control 
Number  2060-0273;  expiration  date 
October  31,  2003. 

(3)  NSPS  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction  or 
Modification  Commenced  After  June  11, 
1973,  and  prior  to  May  19. 1978  (40  CFR 
part  60,  subpart  K);  Docket  ID  Number 
OECA-2003-0019;  EPA  ICR  Number 
1797.03;  OMB  Control  Number  2060- 
0442;  expiration  date  January  31,  2004. 

(4)  NSPS  for  Conunercial  and 
Industrial  Solid  Waste  Incineration 
Units  (40  CFR  part  60,  subpart  CCCC); 
Docket  ID  Number  OECA-2003-0025; 
EPA  ICR  Number  1926.03;  OMB  Control 
Number  2060-0450;  expiration  date 
January  31,  2004. 

(5)  NSPS  for  Ammonium  Sulfate 
Manufacture  (40  CFR  part  60,  subpart 
PP);  Docket  ID  Number  OECA-2003- 
0026;  EPA  ICR  Number  1066.04;  OMB 
Control  Number  2060-0032;  expiration 
date  January  31,  2004. 

(6)  NESHAP  for  Phosphoric  Acid 
Manufacturing  Plants  and  Phosphate 
Fertilizers  Production  Plants  (40  CFR 
part  63,  subparts  AA  and  BB);  Docket  ID 
Number  OECA-2003-0027:  EPA  ICR 
Number  1790.03;  OMB  Control  Number 
2060-0361;  expiration  date  January  31, 
2004. 

(7)  Emission  Guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  (40  CFR  part  60, 
subpart  DDDD);  Docket  ID  Number 
OECA-2003-0028;  EPA  ICR  Number 
1927.03;  OMB  Control  Number  2060- 
0451;  expiration  date  January  31,  2004. 

(8)  NESHAP  for  Magnetic  Tape 
Manufactiu'ing  Operations  (40  CFR  part 
63,  subpart  EE);  Docket  ID  Number 
OECA-2003-0022;  EPA  ICR  Number 
1678.05;  OMB  Control  Number  2060- 
0326;  expiration  date  January  31,  2004. 

(9)  NESHAP  for  Flexible  Polyurfethane 
Foam  Production  (40  CFR  part  63, 
subpart  III);  Docket  ID  Number  OECA- 
2003-0037;  EPA  ICR  Number  1783.03; 
OMB  Control  Number  2060-0357; 
expiration  date  January  31,  2004. 

(10)  NESHAP  for  Mineral  Wool 
Production  (40  CFR  part  63,  subpart 
DDD);  Docket  ID  Number  OECA-2003- 
0029;  EPA  ICR  Number  1799.03;  OMB 
Control  Number  2060-0362;  expiration 
date  January  31,  2004. 

(11)  NSPS  for  Nitric  Acid  Plants  (40 
CFR  part  60,  subpart  G);  Docket  ID 
Number  OECA-2003-0030;  EPA  ICR 
Number  1056.08;  OMB  Control  Number 
2060-0019;  expiration  date  January  31, 
2004. 

(12)  NESHAP  for  Off-Site  Waste  and 
Recovery  Operations  (40  CFR  part  63, 
subpart  DD);  Docket  ID  Nvunber  OECA- 
2003-0031;  EPA  ICR  Number  1717.04; 


OMB  Control  Number  2060-0313; 
expiration  date  January  31,  2004. 

(13)  NSPS  for  New  Residential  Wood 
Heaters  (40  CFR  part  60,  subpart  AAA); 
Docket  ID  Number  OECA-2003-0021; 
EPA  ICR  Number  1706.07;  OMB  Control 
Number  2060-0161;  expiration  date 
February  29.  2004. 

(14)  NESHAP  for  Wood  Fumitxire 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  JJ);  Docket  ID  Number 
OECA-2003-0032;  EPA  ICR  Number 
1716.04;  OMB  Control  Number  2060- 
0324;  expiration  date  February  29,  2004. 

(15)  NESHAP  for  Ethylene  Oxide 
Emissions  from  Sterilization  Facilities 
(40  CFR  part  63,  subpart  O);  Docket  ID 
Number  OECA-2003-0033;  EPA  ICR 
Number  1666.06;  OMB  Control  Number 
2060-0283;  expiration  date  February  29, 
2004. 

(16)  NESHAP  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks  (40  CFR 
part  63,  subpart  N);  Docket  ID  Number 
OECA-2003-0034;  EPA  ICR  Number 
1611.05;  OMB  Control  Number  2060- 
0327;  expiration  date  February  29,  2004. 

(17)  NSPS  for  Secondary  Brass  and 
Bronze  Production  Plants  (40  CFR  part 
60,  subpart  M);  Primary  Copper 
Smelters  (40  CFR  part  60,  subpart  P); 
Primary  Zinc  Smelters  (40  CFR  part  60, 
subpart  Q);  Primary  Lead  Smelters  (40 
CFR  part  60,  subpart  R);  Primary 
Aluminimi  Reduction  Plants  (40  CFR 
part  60,  subpart  S);  and  Ferroalloy 
Production  Facilities  (40  CFR  part  60, 
subpart  Z);  Docket  ID  Number  OECA- 
2003-0038;  EPA  ICR  Number  1604.07; 
OMB  Control  Number  2060-0110; 
expiration  date  February  29,  2004. 

(18)  NESHAP  for  Gasoline 
Distribution  Facilities  (40  CFR  part  63, 
subpart  R);  Docket  ID  Number  OECA- 
2003-0020;  EPA  ICR  Number  1659.05; 
OMB  Control  Number  2060-0325; 
expiration  date  February  29,  2004. 

(19)  NESHAP  for  Pharmaceutical 
Production  (40  CFR  part  63,  subpart 
GGG);  Docket  ID  Number  OECA-2003- 
0035;  EPA  ICR  Number  1781.03;  OMB 
Control  Number  2060-0358;  expiration 
date  February  29,  2004. 

(20)  NSPS  for  Magnetic  Tape  Coating 
Facihties  (40  CFR  part  60,  subpart  SSS); 
Docket  ID  Nimiber  OECA-2003-0023; 
EPA  ICR  Number  1135.08;  OMB  Control 
Number  2060-0171;  expiration  date 
February  29,  2004. 

C.  Contact  Individuals  for  ICRs 

(1)  NESHAP  for  Secondary  Lead 
Smehing  (40  CFR  part  63,  subpart  X); 
contact  Maria  Malave  of  the  Office  of 
Compliance  at  (202)  564-7027  or  via  E- 
mail  at  malave.maria@epa.gov;  EPA  ICR 
Number  1686.05;  OMB  Control  Number 
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2060-0296;  expiration  date  October  31, 
2003. 

(2)  NESHAP  for  Halogenated  Solvent 
Cleaning  (40  CFR  part  63,  subpart  T); 
Learia  Williams  of  the  Office  of 
Compliance  at  (202)  564-4113  or  via  E- 
mail  at  williams.learia@epa.gov;  EPA 
ICR  Number  1652.05;  OMB  Control 
Number  2060-0273;  expiration  date 
October  31,  2003. 

(3)  NSPS  for  Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction  or 
Modification  Conmienced  After  June  1 1 , 
1973,  and  prior  to  May  19, 1978  (40  CFR 
part  60,  subpart  K);  Rafael  Sanchez  of 
the  Office  of  Compliance  at  (202)  564- 
7028  or  via  E-mail  at 
Sanchez.Rafael@epa.gov;  EPA  ICR 
Number  1797.03;  OMB  Control  Number 
2060-0442;  expiration  date  January  31, 
2004. 

(4)  NSPS  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units  (40  CFR  part  60,  subpart  CCCC); 
Learia  Williams  of  the  Office  of 
Compliance  at  (202)564-4113  or  via  E- 
mail  at  williams.learia@epa.gov;  EPA 
ICR  Number  1926.03;  OMB  Control 
Number  2060-0450;  expiration  date 
January  31,2004. 

(5)  NSPS  for  Ammonium  Sulfate 
Manufacture  (40  CFR  part  60,  subpart 
PP);  Learia  Williams  of  the  Office  of 
Comphance  at  (202)  564-4113  or  via  E- 
mail  at  williams.learia@epa.gov;  EPA 
ICR  Number  1066.04;  OMB  Control 
Number  2060-0032;  expiration  date 
January  31,  2004. 

(6)  NESHAP  for  Phosphoric  Acid 
Manufacturing  Plants  and  Phosphate 
Fertilizers  Production  Plants  (40  CFR 
part  63,  subparts  AA  and  BB);  Learia 
Williams  of  the  Office  of  Compliance  at 
(202)  564-4113  or  via  E-mail  at 
wiIUams.learia@epa.gov;  EPA  ICR 
Nimiber  1790.03;  OMB  Control  Number 
2060-0361;  expiration  date  January  31, 
2004. 

(7)  Emission  Guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  (40  CFR  part  60, 
subpart  DDDD);  Learia  Williams  of  the 
Office  of  Compliance  at  (202)  564-4113 
or  via  E-mail  at  williams.learia@epa.gov; 
EPA  ICR  Number  1927.03;  OMB  Control 
Number  2060-0451;  expiration  date 
January  31,  2004. 

(8)  NESHAP  for  Magnetic  Tape 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  EE);  Leonard  Lazarus  of  the 
Office  of  Compliance  at  (202)  564-6369 
or  via  E-mail  at 

lazarus.leonard@epa.gov;  EPA  ICR 
Number  1678.05;  OMB  Control  Number 
2060-0326;  expiration  date  January  31, 
2004. 

(9)  NESHAP  for  Flexible  Polyurethane 
Foam  Production  (40  CFR  part  63, 


subpart  ni);  contact  Maria  Malave  of  the 
Office  of  Compliance  at  (202)  564-7027 
or  via  E-mail  at  malave.maria@epa.gov; 
EPA  ICR  Number  1783.03;  OMB  Control 
Number  2060-0357;  expiration  date 
January  31,  2004. 

(10)  NESHAP  for  Mineral  Wool 
Production  (40  CFR  part  63,  subpart 
DDD);  Learia  Williams  of  the  Office  of 
Compliance  at  (202)  564-4113  or  via  E- 
mail  at  williams.learia@epa.gov;  EPA 
ICR  Number  1799.03;  OMB  Control 
Number  2060-0362;  expiration  date 
January  31,  2004., 

(11)  NSPS  for  Nitric  Acid  Plants  (40 
CFR  part  60,  subpart  G);  Learia  Williams 
of  the  Office  of  Compliance  at  (202) 
564—4113  or  via  E-mail  at 
williams.learia@epa.gov;  EPA  ICR 
Number  1056.08;  OMB  Control  Number 
2060-0019;  expiration  date  January  31, 
2004. 

(12)  NESHAP  for  Off-Site  Waste  and 
Recovery  Operations  (40  CFR  part  63. 
subpart  DD);  Learia  Williams  of  the 
Office  of  Compliance  at  (202)  564-4113 
or  via  E-mail  at  williams.learia@epa.gov; 
EPA  ICR  Number  1717.04;  OMB  Control 
Number  2060-0313;  expiration  date 
January  31,  2004. 

(13)  NSPS  for  New  Residential  Wood 
Heaters  (40  CFR  part  60,  subpart  AAA); 
John  DuPree  of  the  Office  of  Compliance 
at  (202)  564-5950  or  via  E-mail  at 
dupree.john@epa.gov;  EPA  ICR  Number 
1706.07;  OMB  Control  Number  2060- 
0161;  expiration  date  February  29,  2004. 

(14)  NESHAP  for  Wood  Furniture 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  JJ);  Learia  Williams  of  the 
Office  of  Compliance  at  (202)  564-4113 
or  via  E-mail  at  williams.learia@epa.gov; 
EPA  ICR  Niunber  1716.04;  OMB  Control 
Number  2060-0324;  expiration  date 
February  29,  2004. 

(15)  NESHAP  for  Ethylene  Oxide 
Emissions  fi-om  Sterilization  Facilities 
(40  CFR  part  63,  subpart  O);  Learia 
Williams  of  the  Office  of  Compliance  at 
(202)  564-4113  or  via  E-mail  at 
williams.learia@epa.gov;  EPA  ICR 
Number  1666.06;  OMB  Control  Number 
2060-0283;  expiration  date  February  29, 
2004. 

(16)  NESHAP  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Teuiks  (40  CFR 
part  63,  subpart  N);  Learia  Williams  of 
the  Office  of  Compliance  at  (202)  564- 
4113  or  via  E-mail  at 
williams.Iearia@epa.gov;  EPA  ICR 
Number  1611.05;  OMB  Control  Number 
2060-0327;  expiration  date  February  29, 
2004. 

(17)  NSPS  for  Secondary  Brass  and 
Bronze  Production  Plants  (40  CFR  part 
60.  subpart  M);  Primary  Copper 
Smelters(40  CFR  part  60,  subpart  P); 


Primary  Zinc  Smelters  (40  CFR  part  60, 
subpart  Q);  Primary  Lead  Smelters  (40 
CFR  part  60,  subpart  R);  Primary 
Aluminum  Reduction  Plants  (40  CFR 
part  60,  subpart  S);  and  Ferroalloy 
Production  Facilities  (40  CFR  part  60, 
subpart  Z);  contact  Maria  Malave  of  the 
Office  of  Comphance  at  (202)  564-7027 
or  via  E-mail  at  malave.maria@epa.gov; 
EPA  ICR  Number  1604.07;  OMB  Control 
Number  2060-0110;  expiration  date 
February  29,  2004. 

(18)  NESHAP  for  Gasoline 
Distribution  Facilities  (40  CFR  part  63, 
subpart  R):  Rafael  Sanchez  of  the  Office 
of  Compliance  at  (202)  564-7028  or  via 
E-mail  at  Sanchez.Rafael@epa.gov;  EPA 
ICR  Number  1659.05;  OMB  Control 
Number  2060-0325;  expiration  date 
February  29,  2004. 

(19)  NESHAP  for  Pharmaceutical 
Production  (40  CFR  part  63,  subpart 
GGG);  Learia  Williams  of  the  Office  of 
Compliance  at  (202)  564-4113  or  via  E- 
mail  at  williams.learia@epa.gov;  EPA 
ICR  Number  1781.03;  OMB  Control 
Number  2060-0358;  expiration  date 
February  29,  2004. 

(20)  NSPS  for  Magnetic  Tape  Coating 
Facilities  (40  CFR  part  60,  subpart  SSS); 
Leonard  Lazarus  of  the  Office  of 
Compliance  at  (202)  564-6369  or  via  E- 
mail  at  lazarus.leonard@epa.gov;  EPA 
ICR  Number  1135.08;  OMB  Control 
Number  2060-0171;  expiration  date 
February  29,  2004. 

D.  Information  for  Individual  ICRs 

(1)  NESHAP  for  Secondary  Lead 
Smelting  (40  CFR  part  63,  subpart  X); 
EPA  ICR  Number  1686.05;  OMB  Control 
Number  2060-0296;  expiration  date 
October  31.  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  siecondary  lead  smelters 
that  operate  blast,  reverberatory,  rotary, 
or  electric  smelting  furnaces  to  recover 
lead  metal  from  scrap  lead,  primarily 
from  used  lead-acid  automotive-type 
batteries. 

Abstract:  The  standards  at  40  CFR 
part  63,  subpart  X.  were  promulgated  on 
June  23.  1995.  In  response  to  industry 
petitions  to  reconsider,  final  standards 
were  amended  on  June  13, 1997.  These 
standards  require  sources  to  submit 
initial  notifications,  conduct 
performance  tests,  and  submit  periodic 
reports.  In  addition.  soiut:es  are 
required  to  maintain  records  of  the 
occiurence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facifity;  any 
period  during  which  the  monitoring 
system  is  inoperative;  bag  leak  detection 
system  alarms,  including  corrective 
actions;  and  of  parametric  monitoring 
data,  system  maintenance  and 
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calibration.  Records  are  to  be  retained 
two  years  on-site  of  the  required  total 
five  years.  These  notifications,  reports, 
and  records  are  essential  in  determining 
complieince  with  the  standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  23  with  no  new  sources 
expected  over  the  three-year  period. 
However,  it  was  expected  that  one 
furnace  would  be  rebuilt  per  year  and 
that  each  facility  will  make  a  major 
adjustment  one  time  per  year  which  will 
require  revising  its  operational  plan. 
The  annual  industry  reporting  and 
recordkeeping  burden  was  estimated  to 
be  16,033  hours  with  a  total  of  48 
responses  per  year.  Therefore,  each 
respondent  reported  an  average  of  two 
times  per  year  and  spent  about  334 
hours  preparing  each  response  (includes 
time  for  recordkeeping  activities).  There 
were  no  capital/startup  costs  associated 
with  continuous  emission  monitoring 
(CEM)  in  the  previously  approved  ICR. 
The  operation  and  maintenance  costs 
associated  with  CEM  were  estimated  at 
$150,000. 

(2)  NESHAP  for  Halogenated  Solvent 
Cleaning  (40  CFR  part  63,  subpart  T); 
EPA  ICR  Number  1652.05;  OMB  Control 
Number  2060-0273;  expiration  date 
October  31,  2003. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  batch  vapor, 
in-line  vapor,  in-line  cold,  and  batch 
cold  solvent  cleaning  machines,  batch 
vapor  or  in-line  cleaning  machines. 

Abstract:  The  NESHAP  for 
Halogenated  Solvent  Cleaning  (40  CFR 
part  63,  subpart  T)  was  promulgated  on 
December  2,  1994,  and  a  correction  to 
the  final  standards  published  June  5, 
1995. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
standards  are  similar  to  those  required 
for  other  NESHAP  regulations.  Plants 
must  demonstrate  compliance  with  the 
emission  standards  by  monitoring  their 
control  devices  and  performing  annual 
emissions  testing.  This  information 
notifies  EPA  when  a  source  becomes 
subject  to  the  regulations,  informs  the 
EPA  if  a  source  is  in  compliance  when 
it  begins  operation,  and  informs  EPA  if 
the  source  remained  in  compliance 
during  any  period  of  operation. 

These  standards  rely  on  the  proper 
design  and  operation  of  halogenated 
solvent  cleaners  such  as  working-mode 
covers,  freeboard  ratio  of  1.0,  and 
reduced  room  draft  to  reduce  solvent 
emissions  from  halogenated  solvent 
cleaners.  Certain  records  and  reports  are 
necessary  to  enable  the  EPA  to  identify 
sources  subject  to  the  standards  and  to 
ensure  that  the  standards  are  being 


achieved.  Sources  subject  to  these 
standards  must  provide  EPA  with  an 
initial  notification  of  existing  or  new 
solvent  cleaning  machines,  initial 
statements  of  compliance,  an  annual 
control  device  monitoring  report  for 
batch  vapor  and  in-line  cleaning 
machines,  an  annual  solvent  emission 
report  for  batch  vapor  and  in-line 
cleaning  machines  complying  with  the 
alternative  standard,  and  exceedance  of 
monitoring  parameters  or  emissions. 
These  records  that  the  facilities 
maintain  indicate  to  EPA  whether  they 
are  operating  and  maintaining  the 
halogenated  solvent  cleaners  properly  to 
control  emissions.  In  order  to  ensure 
compliance  with  the  standards, 
adequate  reporting  and  recordkeeping  is 
necessary.  All  sources  subject  to  these 
standards  are  required  to  submit 
quarterly,  semiannual,  and  annual 
reports. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  1,431  with  3,943 
responses  per  year.  The  annual  industry 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was 
45,207  hours.  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1 1  horns  per 
response. 

The  total  annualized  reporting  and 
recordkeeping  cost  burden  is 
approximately  $4,091,000  of  which  the 
capital  startup  costs  are  $3,079,000  and 
the  operation  and  maintenance  costs  are 
$1,012,000. 

(3)  NSPS  for  Storage  Vessels  for 
Petroleiun  Liquids  for  Which 
Construction,  Reconstruction  or 
Modification  Commenced  After  June  1 1 , 
1973,  and  prior  to  May  19, 1978  (40  CFR 
part  60,  subpart  K);  EPA  ICR  Number 
1797.03;  OMB  Control  Number  2060- 
0442;  expiration  date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are:  (1)  Those 
facilities  that  operate  a  storage  vessel 
with  petroleum  liquids  which  has  a 
storage  capacity  greater  than  151,416 
liters  (40,000  gallons)  and  for  which 
construction  commenced  after  June  1 1 , 
1973,  and  prior  to  May  19, 1978;  (2) 
those  facilities  that  operate  a  storage 
vessel  greater  than  151,416  liters  (40,000 
gallons),  but  not  exceeding  246,052 
liters  (65,000  gallons)  that  commenced 
construction  or  modification  after 
March  8, 1974,  and  prior  to  May  19, 
1978;  and  (3)  those  facilities  that  operate 
a  storage  vessel  that  has  a  capacity 
greater  than  246,052  liters  (65,000 
gallons)  that  commenced  construction 
or  modification  after  June  11, 1973,  and 
prior  to  May  19, 1978. 


Abstract:  The  applicable  standards,  40 
CFR  part  60,  subpart  K,  were 
promulgated  on  March  8, 1974.  These 
are  new  source  performance  standards 
that  require  initial  notification, 
performance  tests,  and  periodic  reports. 
In  addition,  owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  these  standards 
include  collecting  and  maintaining  a 
record  of  the  petroleum  liquid  stored, 
the  period  of  storage  and  the  maximum 
true  vapor  pressure  of  that  liquid  during 
the  respective  storage  period.  This 
information  is  collected  when  the 
petrolemn  liquid  within  the  storage 
vessel  changes.  Performance  test 
reports,  and  excess  emissions  reports 
serve  as  a  record  of  the  conditions  under 
which  compliance  was  achieved.  The 
semiannual  reports  are  used  for  problem 
identification,  as  a  check  on  source 
operation  and  maintenance,  and  for 
compliance  determinations. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  220  with  4  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  678  hours.  On  the 
average,  each  respondent  reported  0.02 
times  per  year  and  1 70  hom-s  were  spent 
preparing  each  response.  The  response 
was  prepared  on  occasion.  There  were 
no  capital/startup  costs  or  operation  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR.  It  is  assumed  that  2 
percent  of  the  approximately  220 
respondents  per  year  that  are  subject  to 
these  standards  will  modify  or 
reconstruct  their  tanks  to  such  a  degree 
that  they  must  submit  a  report. 

(4)  NSPS  for  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units  (40  CFR  part  60,  subpart  CCCC); 
EPA  ICR  Number  1926.03;  OMB  Control 
Number  2060-0450;  expiration  date 
January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  commercial 
and  industrial  solid  waste  incineration 
(CISWI)  units. 

Abstract:  The  NSPS  for  Commercial 
and  Industrial  Solid  Waste  Incineration 
Units  (40  CFR  part  60,  subpart  CCCC) 
was  promulgated  on  March  27,  2001. 

The  standards  require  initial 
performance  tests  for  10  pollutants, 
annual  performance  testing  for 
peuliculate  matter  (PM),  hydrogen 
chloride  (HCl),  opacity  continuous 
operatidg  parameter  monitoring,  annual 
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operator  training  and  annual  reporting. 
(Deviation  reports  are  required  if  any  of 
the  emission  limitations  or  operating 
limits  are  exceeded). 

To  minimize  the  burden  of  the  annual 
performance  testing,  the  standards  only 
require  that  the  owner  or  operator  test 
for  PM,  HCl,  and  opacity.  Aimual 
performance  testing  is  not  required  for 
dioxins/furans,  cadmiimi,  carbon 
monoxide,  lead,  merciuy,  nitrogen 
oxides,  and  sulfur  dioxide.  This 
significantly  reduces  the  testing  costs 
while  still  providing  the  EPA  with 
sufficient  data  to  adequately  assess 
compliance.  Ln  addition,  the  standards 
allow  the  owner  or  operator  to  skip  two 
aimual  tests  for  a  pollutant  if  all 
performance  tests  over  the  previous 
three  yeMS  show  compliance  with  the 
emission  limit.  Reports  must  be 
submitted  semiaimually  and  annually. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  1  with  18  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  11,209  hours.  The 
annual  public  reporting  and 
recordkeeping  biu-den  for  this  collection 
of  information  is  estimated  to  average 
623  hours  per  response. 

The  annual  capital/startup  costs  per 
year  were  approximately  $14,000  and 
there  were  no  annualized  operation  and 
maintenance  costs. 

(5)  NSPS  for  Ammonium  Sulfate 
Manufacture  (40  CFR  part  60,  subpart 
PP);  EPA  ICR  Number  1066.04;  OMB 
Control  Number  2060-0032;  expiration 
date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  applies  to 
ammonium  sulfate  dryer  within  an 
ammonium  sulfate  manufacturing  plant 
in  the  caprolactam,  synthetic  and  coke 
oven  by-products  sectors  of  the 
ammonium  sulfate  manufacturing 
industry. 

Abstract:  NSPS  for  Ammonium 
Sulfate  Manufacture  (40  CFR  part  60, 
subpart  PP),  was  promulgated  on 
November  12,  1980.  All  affected 
facilities  in  this  subpart  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  and  the 
notification  of  the  date  of  the  initial 
performance  test. 

The  rect)rdkeeping  requirements  for 
ammonium  sulfate  plants  consist  of  the 
occurrence  and  duration  of  all  startups 
aiul  malfunctions,  the  initial 


performance  tests  results,  amount  of 
anmaonium  sulfate  feed  material,  and 
the  pressure  drop  across  the  emission 
control  system.  Records  of  startups, 
shutdowns  and  malfunctions  shall  be 
noted  as  they  occur.  Records  of  the 
performance  test  should  include 
information  necessary  to  determine  the 
conditions  of  the  performance  test,  and 
performance  test  measurements 
(including  pressure  drop  across  the 
emission  control  system)  and  results. 
The  continuous  emission  monitors 
(CEMS)  shall  record  pressure  drop 
across  the  scrubbers  continuously  and 
automatically.  The  reporting 
requirements  for  this  industry  include 
initial  notifications,  and  initial 
performance  tests. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  nimiber  of 
respondents  for  this  information 
collection  was  2  with  2  responses  per 
year.  The  aimual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  182  hours.  On  the 
average,  each  respondent  reported  one 
time  per  year  and  91  hours  were  spent 
preparing  each  response.  There  were  no 
capital/startup  costs  or  operation  and 
maintenance  costs  associated  with  the 
previous  ICR. 

(6)  NESHAP  for  Phosphoric  Acid 
Manufacturing  Plants  and  Phosphate 
Fertilizers  Production  Plants  (40  CFR 
part  63,  subparts  AA  and  BB);  EPA  ICR 
Number  1790.03;  OMB  Control  Number 
2060-0361;  expiration  date  January  31, 
2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  phosphoric 
acid  manufacturing  and  phosphate 
fertilizer  production  plants. 

Abstract:  The  NESHAP  for 
Phosphoric  Acid  Manufacturing  Plants 
and  Phosphate  Fertilizers  Production 
Plants  (40  CFR  part  63,  subparts  A  A  and 
BB)  was  promulgated  on  December  29, 
1992,  and  amended  on  December  17, 
2001. 

All  affected  facilities  must  submit 
one-time  notifications  (where 
applicable)  and  a  one-time  report  on 
performance  test  results.  Plants  must 
develop  and  implement  a  startup, 
shutdown,  and  malfunction  plan  and 
submit  semiannual  reports  of  any  event 
where  the  plan  was  not  followed. 

Semiannual  reports  for  periods  of 
operation  during  which  the  monitoring 
parameter  boundaries  established 
during  the  initial  compliance  test  are 
exceeded  (or  reports  certifying  that  no 
exceedances  have  occurred)  also  are 
required.  General  requirements 
applicable  to  all  NESHAP  require 
records  of  applicability  determinations; 
test  results;  exceedances;  periods  of 
startups;  shutdowns;  or  malfunctions; 


monitoring  records;  and  all  other 
information  needed  to  determine 
compliance  with  the  applicable 
standards.  Records  and  reports  must  be 
retained  for  a  total  of  5  years  (2  years  at 
the  site;  the  remaining  3  years  of  records 
may  be  retained  off-site). 

Subparts  AA  and  BB  require 
respondents  to  install  monitoring 
devices  to  measure  the  pressure  drop 
and  liquid  flow  rate  for  wet  scrubbers. 
These  operating  parameters  are 
permitted  to  vary  within  ranges 
determined  concurrently  with 
performance  tests.  Exceedances  of  the 
operating  ranges  are  considered 
violations  of  the  emission  limits.  The 
requirements  include  an  option  which 
allows  sources  to  retest  and  demonstrate 
that  the  operating  parameter 
exceedances  are  not  exceedances  of  the 
emissions  limit. 

The  standards  require  sources  to 
determine  and  record  the  amount  of 
phosphatic  feed  material  processed  or 
stored  on  a  daily  basis.  This 
requirement  allows  verification  of  plant 
operating  rate  which  is  one  of  the 
factors  considered  in  establishing  the 
operating  ranges  of  control  devices.  This 
requirement  poses  no  additional  burden 
upon  the  industry'.  This  is  so  because 
proper  plant  operation  and  industry 
practice  include  daily  recording  of 
phosphate-bearing  feed  processed. 
Because  the  daily  recordkeeping 
requirement  places  no  additional 
burden  upon  soiu-ces,  no  cost  estimate 
has  been  made  for  this  requirement. 
Respondents  also  maintain  records  of 
specific  information  needed  to 
determine  that  the  standards  are  being 
achieved  and  maintained. 

Since  many  of  the  facilities 
potentially  affected  by  the  standards  are 
currently  subject  to  a  similar  new  source 
performance  standard  (NSPS),  these 
standards  include  an  exemption  from 
the  NSPS  for  those  sources.  That 
exemption  eliminates  duplication  of 
information  collection  requirements. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  was  15  with  193  responses 
per  year.  The  aimual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  4,143 
hours.  The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  21 
hours  per  response. 

The  annual  reporting  and 
recordkeeping  cost  burden  was  $66,000 
of  which  the  capital/starfup  costs  were 
$53,000  and  the  operation  and 
maintenance  costs  were  $13,000. 

(7)  Emission  Guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  (40  CFR  part  60, 
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subpart  DDDD);  EPA  ICR  Number 
1927.03;  OMB  Control  Number  2060- 
0451;  expiration  date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  applies  to 
commercial  and  industrial  solid  waste 
incineration  units  that  commenced 
construction  on  or  before  November  30, 
1999. 

Abstract:  Emission  Guidelines  for 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units  (40  CFR  part  60, 
subpart  DDDD)  were  promulgated  on 
December  1.  2000. 

The  emission  guidelines  require  a 
one-time  waste  management  plan, 
initial  performance  tests  for  10 
pollutants,  aimual  performance  testing 
for  particulate  matter,  hydrogen 
chloride  and  opacity,  continuous 
operating  parameter  monitoring,  annual 
operator  training,  and  aimual  reporting. 
Only  the  control  plan  and  the  waste 
management  plan  are  submitted  in  the 
first  3  years  after  promulgation  of  the 
emission  guidelines.  The  one-time 
control  plan  will  allow  the  Designated 
Administrator  to  determine  whether  the 
respondent  has  an  adequate  strategy  for 
achieving  compliance  with  the  emission 
guidelines  by  the  final  compliance  date. 
The  one-time  waste  management  plan 
will  allow  the  Designated  Administrator 
to  determine  whether  the  respondent 
has  an  adequate  plan  for  reducing  and 
separating  waste.  The  final  compliance 
report  notifies  the  Designated 
Administrator  that  the  owner  or 
operator  has  achieved  compliance  with 
the  emission  guidelines.  Annual 
reporting  allows  the  submitting  of 
required  information  and  data 
parameters  so  that  any  potential 
problems  can  be  identified  in  a  timely 
fashion. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  nimiber  of 
respondents  for  this  information 
collection  was  116  with  116  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  biuden  for  this 
collection  of  information  was  9,145 
hours.  Therefore,  each  respondent  must 
report  one  time  per  year  and  the  average 
number  of  hours  preparing  each  report 
is  79.  There  were  no  capital/startup  or 
operation  and  maintenance  costs 
associated  with  the  continuous  emission 
monitoring  required  by  the  previous 
ICR. 

(8)  NESHAP  for  Magnetic  Tape 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  EE);  Docket  ID  Number 
OECA-2003-0022;  EPA  ICR  Number 
1678.05;  OMB  Control  Number  2060- 
0326;  expiration  date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  magnetic  tape 
manufacturing  operations. 


Abstract:  The  NESHAP  standard  for 
Magnetic  Tape  Manufacturing 
Operations  was  promulgated  on 
December  15,  1994. 

Owners  or  operators  of  magnetic  tape 
manufacturing  operations  must  make 
the  following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
also  are  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 

Each  owner  or  operator  of  an  affected 
magnetic  tape  coating  operation  shall 
install,  calibrate,  maintain,  and  operate 
a  monitoring  device  that  continuously 
measures  control  device  efficiency. 
Recordkeeping  requirements  include 
records  of  the  freeboard  ratio, 
compliance  monitoring  system  (CMS) 
maintenance  and  calibration, 
performance  tests,  material  balance 
calculation,  and  hazardous  air  pollutant 
(HAP)  usage. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  13  with  26  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  7,042  hours.  On  the 
average,  each  respondent  reported  two 
times  per  year  and  271  hours  were  spent 
preparing  each  response.  Reports  are 
submitted  semiaimually,  quarterly  and 
on  occasion.  The  aimual  reporting  and 
recordkeeping  cost  burden  associated 
with  continuous  emission  monitoring  in 
the  previous  ICR  was  $89,000  of  which 
the  capital/startup  costs  were  $10,000 
and  the  operation  and  maintenance 
costs  were  $79,000. 

(9)  NESHAP  for  Flexible  Pohnirethane 
Foam  Production  (40  CFR  part'63, 
subpart  III);  EPA  ICR  Number  1783.03; 
OMB  Conti-ol  Number  2060-0357; 
expiration  date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  facilities  that  engage  in  the 
manufacture  of  flexible  polyurethane 
foam  products.  This  includes  facilities 
making  flexible  polyurethane  foam, 
rebind  flexible  polyurethane  foam,  and/ 
or  molded  flexible  polyurethane  foam. 

Abstract:  The  standards  at  40  CFR 
part  63,  subpart  III,  were  promulgated 
on  October  7, 1998.  These  standards 
require  sources  to  choose  one  of  several 
complidbce  options  or  reduce  hazardous 


air  pollutant  (HAP)  emissions  to  below 
the  compliance  level.  Sources  are 
required  to  submit  initial  notifications, 
including  a  pre-compliance  report, 
conduct  performance  tests,  and  submit 
semiannual  compliance  reports  and 
annual  compliance  certifications.  In 
addition,  sources  are  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility;  any  period  during 
which  the  monitoring  system  is 
inoperative;  bag  leak  detection  system 
alarms,  including  corrective  actions; 
and  of  parametric  monitoring  data, 
system  maintenance  and  calibratfon.  • 
Records  are  to  be  retained  two  years  on- 
site  of  the  required  total  five  years. 
These  notifications,  reports,  and  records 
are  essential  in  determining  compliance 
with  the  standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  132.  However,  it  was 
estimated  that  approximately  six 
existing  facilities  will  undergo 
reconstruction  or  modification  over  the 
period  of  the  ICR.  The  annual  industry 
reporting  and  recordkeeping  burden  for 
the  previous  information  collection  was 
estimated  to  be  6,400  hours  with  a  total 
of  143  responses  per  year.  Therefore, 
each  respondent  reported  an  average  of 
one  time  per  year  and  spent  about  45 
hours  preparing  each  response  (includes 
time  for  recordkeeping  activities). 

There  were  no  capital/startup  costs 
and  no  operation  and  maintenance  costs 
associated  with  CEM  in  the  previous 
ICR.  This  estimate  was  based  on  the 
assumption  that  all  foam  production 
sources  will  elect  the  source-wide 
emission  limitation,  which  requires  no 
startup,  capita],  or  operation  and 
maintenance  costs  paid  outside  of  the 
company. 

(10)  NESHAP  for  Mineral  Wool 
Production  (40  CFR  part  63,  subpart 
DDD);  EPA  ICR  Number  1799.03;  OMB 
Control  Number  2060-0362;  expiration 
date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  existing,  new, 
or  reconstructed  mineral  wool 
production  facilities. 

Abstract:  The  NESHAP  for  Mineral 
Wool  Production  (40  CFR  part  63, 
subpart  DDD)  was  promvdgated  on  June 
1,  1999. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  ouUined  in  the 
standards  are  similar  to  those  required 
for  other  NESHAP  standards.  Plants 
must  demonstrate  compliance  with  the 
standards  by  monitoring  their  control 
devices  and  performing  annual 
emissions  testing.  Respondents  must 
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provide  notification  to  the  EPA  of 
construction,  modification,  startups, 
shutdowns,  date  and  results  of  initial 
performance  tests  and  provide 
semiannual  reports  of  excess  emissions. 
They  are  also  required  to  install  fabric 
filter  bag  leak  detection  systems  and 
then  initiate  corrective  action 
procedures  in  the  event  of  an  operating 
problem.  Continuous  monitoring  and 
recording  of:  (1)  The  operating 
temperature  of  each  thermal  incinerator; 
(2)  cupola  production  rate;  and  (3)  for 
each  curing  over,  the  formaldehyde 
content  of  each  binder  formulation  used 
to  manufacture  bonded  products  is 
required. 

Records  and  reports  must  be  retained 
for  a  total  of  5  years  (2  years  at  the  site, 
and  the  remaining  3  years  may  be 
retained  off-site).  All  sources  subject  to 
these  standards  are  required  to  submit 
initial  and  semiannual  reports. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  13  with  26  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  5,779  hours.  The 
respondent  must  report  two  times  per 
year  spending  approximately  222  hours 
preparing  each  response. 

Tne  annual  reporting  and 
recordkeeping  cost  burden  in  the 
previous  ICR  was  approximately 
$100,000  of  which  the  capital/startup 
costs  were  $96,000  and  the  operation 
and  maintenance  costs  were  $4,000. 

(11)  NSPS  for  Nitric  Acid  Plants  (40 
CRR  part  60,  subpart  G);  EPA  ICR 
Number  1056.08;  OMB  Control  Number 
2060-0019;  expiration  date  January  31, 
2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  applies  to  nitric 
acid  production  facility  producing  weak 
nitric  acid  by  either  the  pressure  or 
atmospheric  pressure  process. 

Abstract:  The  NSPS  for  Niti-ic  Acid 
Plants  (40  CFR  part  60,  subpart  G)  was 
promulgated  on  June  14,  1974.  All 
affected  facilities  in  this  subpart  must 
make  the  following  one-tjme-only 
reports:  Notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate;  and 
the  notification  of  the  date  of  the  initial 
pecformance  test. 

The  recordkeeping  requirements  for 
nitric  acid  plants  consist  of  the 
occurrence  and  duration  of  all  startups, 
shutdowns,  or  malfunctions  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 


inoperative.  These  notifications,  reports, 
records  and  semiannual  reports,  in 
general,  apply  to  all  NSPS  subject 
sources. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  35  with  71  rehouses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  1,796  hours.  The 
annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  25 
hours  per  response. 

The  annual  reporting  and 
recordkeeping  cost  burden  was 
approximately  $3,568,000  of  which  the 
capital/startup  costs  were  $68,000  and 
the  operation  and  maintenance  costs 
were  $3,500,000. 

(12)  NESHAP  for  Off-Site  Waste  and 
Recovery  Operations  (40  CFR  part  63, 
subpart  DD);  EPA  ICR  Number  1717.04; 
OMB  Control  Number  2060-0313; 
expiration  date  January  31,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  applies  to  waste 
management  facilities  that  receive  off- 
site  materials  and  have  operations  that 
are  regulated  as  hazardous  waste 
treatment,  storage,  and  disposal 
i<3ciliti6s 

Abstract:  The  NESHAP  for  Off-Site 
Waste  and  Recovery  Operations  (40  CFR 
part  63,  subpart  DD)  was  promulgated 
on  July  1,  1996.  The  monitoring, 
recordkeeping,  and  reporting 
requirements  outlined  in  the  standards 
are  similar  to  those  required  for  other 
NESHAP  regulations.  Plants  must 
demonstrate  compliance  with  the 
standards  by  monitoring  their  control 
devices  and  performing  annual 
emissions  testing.  The  affected  facilities 
must  make  a  one-time-only  ngtification. 
Respondents  are  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Semiannual  reports  of 
excess  emission  are  required.  Records 
and  reports  must  be  retained  for  a  total 
of  5  years  (2  years  at  the  site,  and  the 
remaining  3  years  may  be  retained  off- 
site). 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  250  with  1,000  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  162,050 
hours.  Therefore,  each  respondent 
reported  approximately  four  times  per 
year  and  spent  162  preparing  each 
response.  There  were  no  capital  and 


startup  costs  or  operation  and 
maintenance  costs  associated  with 
continuous  emission  monitoring  in  the 
previous  ICR. 

(13)  NSPS  for  New  Residential  Wood 
Heaters  (40  CFR  part  60,  subpart  AAA); 
EPA  ICR  Number  1176.07;  OMB  Control 
Number  2060-0161;  expiration  date 
February  29,  2004. 

Affected  Entities:  Approximately  54 
wood  stove  manufacturers  and  five 
USEPA  certified  testing  laboratories  are 
potentially  affected  by  this  action. 

Abstract:  The  standard  at  40  CFR  part 
60,  subpart  AAA,  promulgated  February 
28, 1988,  requires  information  to  be 
supplied  to  the  EPA  by  manufacturers 
and  emission  testing  laboratories.  The 
information  supplied  by  manufacturers 
to  the  EPA  is  used:  (1)  To  ensure  that 
the  best  demonstrated  technology  is 
being  used  to  reduce  emissions  from 
wood  heaters;  (2)  to  ensure  that  the 
wood  heater  tested  for  certification 
purposes  is  in  compliance  with  the 
applicable  emission  standards;  (3)  to 
provide  evidence  that  production-line 
wood  heaters  have  emission 
performance  characteristics  similar  to 
tested  models;  and  (4)  to  provide 
assurance  of  continued  compliance. 

Manufacturers  submit  a  notification  to 
the  EPA  stating  the  dates  of  certification 
testing,  perform  the  certification  testing 
at  an  accredited  laboratory,  supply 
detailed  component  drawings  including 
manufacturing  tolerances  to  the  EPA, 
reapply  for  certification  every  five  years, 
seal/store  each  tested  model  and 
maintain  all  necessary  certification  test 
records. 

Burden  Statement:  In  the  previously 
approved  ICR.  the  estimated  number  of 
respondents  for  this  information 
collection  was  54  with  3,093  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  7,653 
hours.  On  the  average,  each  respondent 
reported  57  times  per  year  and  3  hours 
were  spent  preparing  each  response. 
The  response  was  provided  on  occasion. 
There  were  no  capital/ startup  costs  or 
operation  and  maintenance  costs 
associated  with  continuous  emission 
monitoring  in  the  previous  ICR. 

(14)  NESHAP  for  Wood  Furniture 
Manufacturing  Operations  (40  CFR  part 
63,  subpart  JJ);  EPA  ICR  Number 
1716.04;  OMB  Control  Number  2060- 
0324;  expiration  date  February  29,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  facilities  that 
are  engaged,  either  in  part  or  in  whole, 
in  the  manufacture  of  wood  furniture  or 
wood  furniture  components. 

Abstract:  The  NESHAP  for  Wood 
Furniture  Manufacturing  Operations  (40 
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CFR  part  63.  subpart  JJ)  was 
promulgated  on  IJecember  7,  1996. 

Respondents  must  make  one-time- 
only  notificationsrwhich  include: 
Notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  initial  performance  test,  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test, 
performance  test  measurements  and 
results;  and  notification  of 
demonstration  of  the  continuous 
monitoring  system. 

Respondents  are  also  required  to 
submit  both  initial  and  regular 
semiannual  compliance  reports  and  to 
perform  recordkeeping  activities.  Any 
respondent  subject  to  the  provisions  of 
this  part  shall  maintain  and  retain 
reports  for  at  least  five  years. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  750  with  47.800 
responses  per  year.  The  annual  industry 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was 
92,071  hours.  Therefore,  each 
respondent  provides  65  responses  per 
year  and  spends  two  hours  preparing 
each  response. 

The  annual  reporting  and 
recordkeeping  cost  burden  in  the 
previous  ICR  was  approximately 
$41,000.  The  total  annualized  capital/ 
startup  costs  were  zero  and  the 
annualized  operation  and  maintenance 
costs  were  approximately  $41,000. 

(15)  NESHAP  for  Ethylene  Oxide 
Emissions  from  Sterilization  Facilities 
(40  CFR  part  63,  subpart  O);  EPA  ICR 
Number  1666.06;  OMB  Control  Number 
2060-0283;  expiration  date  February  29, 
2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  new  and 
existing  commercial  ethylene  oxide  (EO) 
sterilization  and  fumigation  facilities, 
using  1  ton  of  EO  after  promulgation  of 
the  standards. 

Abstract:  The  NESHAP  for  Ethylene 
Oxide  Emissions  from  Sterilization 
Facilities  (40  CFR  part  63,  subpart  O) 
was  promulgated  on  December  6,  1994, 
and  amended  June  3,  1996,  December  4, 
1998,  December  3.  1999.  and  December 
14, 1999.  The  monitoring, 
recordkeeping,  and  reporting 
requirements  outlined  in  the  standards 
are  similar  to  those  required  for  other 
NESHAP  standards.  Plants  must 
demonstrate  compliance  with  the 
standards  by  monitoring  their  control 
devices  and  performing  annual 
emissions  testing.  Respondents  of 
affected  facilities  must  submit  one-time 
reports  of  startup  and  physical  or 


operation  changes  to  existing  facilities. 
Respondents  of  ethylene  oxide 
sterilization  and  fumigation  operations 
will  submit  one-time  reports  of  actual  or 
estimated  annual  ethylene  oxide  use. 
Respondents  are  required  to  provide  a 
semiannual  report  of  excess  emissions 
based  on  daily  and  monthly  inspections 
of  control  devices. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  100  with  98  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  7,328 
hours.  Therefore,  each  respondent 
reported  one  time  per  year  and  spent  an 
average  of  75  hours  preparing  each 
response. 

The  annual  reporting  and 
recordkeeping  cost  burden  in  the 
previous  ICR  was  approximately 
$228,000  of  which  the  capital/startup 
costs  were  $195,000  and  the  operation 
and  maintenance  costs  were  $33,000. 

(16)  NESHAP  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks  (40  CFR 
part  63.  subpart  N);  EPA  ICR  Number 
1611.05;  OMB  Control  Number  2060- 
0327;  expiration  date  February  29,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  cluomium 
electroplating  or  chromium  anodizing 
tanks  at  facilities  performing  hard 
chromium  electroplating,  decorative 
chromium  electroplating,  or  chromium 
anodizing. 

Abstract:  The  NESHAP  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks  (40  CFR 
part  63,  subpart  N)  was  promulgated  on 
January  25,  1995. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
standards  are  similar  to  those  required 
for  other  NESHAP  regulations.  These 
standards  require  initial  notifications, 
performance  tests,  and  periodic  reports. 
Respondents  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Respondents  that  are  not 
required  to  conduct  an  initial 
performance  test  [i.e.,  decorative 
chromium  electroplating  or  chromium 
anodizing  operations  that  use  a  wetting 
agent  and  meet  the  surface  tension  limit 
in  the  NESHAP,  and  decorative 
chromium  electroplating  operations  that 
use  a  trivalent  chromium  bath]  are 
required  to  notify  the  Administrator  of 
the  initial  compliance  status  of  the 


source.  On  an  ongoing  basis,  all 
respondents  that  are  major  sources  are 
required  to  submit,  at  a  minimum, 
semiannual  compliance  status  reports. 

Respondents  are  required  to  maintain 
several  records  for  a  minimum  of  5 
years. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  was  948  with  1 ,896 
responses  per  year.  The  annual  industry 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  was 
516,186  hours.  Therefore,  each 
respondent  provided  two  reports  per 
year  and  spent  an  average  of  272  hours 
preparing  each  response. 

Tne  annual  reporting  and 
recordkeeping  cost  burden  in  the 
previous  ICR  was  $75,300,000  for 
operation  and  maintenance  of  the 
required  continuous  emission 
monitoring  equipment. 

(17)  NSPS  for  Secondary  Brass  and 
Bronze  Production  Plants  (40  CFR  part 
60,  subpart  M);  Primary  Copper 
Smelters(40  CFR  part  60,  subpart  P); 
Primary  Zinc  Smelters  (40  CFR  part  60, 
subpart  Q);  Primary  Lead  Smelters  (40 
CFR  part  60,  subpart  R);  Primary 
Aluminum  Reduction  Plants  (40  CFR 
part  60,  subpart  S);  and  Ferroalloy 
Production  Facilities  (40  CFR  part  60, 
subpart  Z);  EPA  ICR  Number  1604.07; 
OMB  Control  Number  2060-0110; 
expiration  date  February  29,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  include  affected 
facilities  at:  Secondary  brass  or  bronze 
production  plants  including 
reverberatory  and  electric  furnaces  of 
1 ,000  kg  or  greater  production  capacity 
and  blast  (cupola)  furnaces  of  250  kg/hr 
or  greater  production  capacity;  primary 
copper  smelters  including  dryers, 
roasters,  smelting  furnaces,  and  copper 
converters;  primary  zinc  smelters 
including  roaster  and  sintering 
machines;  primary  lead  smelters 
including  sintering  machine,  sintering 
machine  discharge  end,  blast  furnace, 
dross  reverberatory  furnace,  electric 
smelting  furnace,  and  converter;  and 
primary  aluminum  reduction  plants 
including  potroom  groups  and  anode 
bake  plants;  and  ferroalloy  production 
plants  including  electric  submerged  arc 
furnaces  which  produce  silicon  metfd, 
ferrosilicon,  calcium  silicon, 
silicomanganese  zirconiima, 
ferrochrome  silicon,  silvery  iron,  high- 
carbon  ferrochrome,  charge  chrome, 
standard  ferromanganese, 
silicomanganese,  ferromanganese 
silicon,  or  calcium  carbide,  and  dust- 
handling  equipment. 

Abstract:  This  information  collection 
addresses  40  CFR  part  60,  subparts  M, 
P,  Q,  R,  S  and  Z.  40  CFR  part  60,  subpart 
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M,  was  promulgated  on  March  8,  1974, 
and  amended  recently  on  February  14, 
1989.  40  CFR  part  60,  subpart  P,  was 
promulgated  on  January  15,  1976.  40 
CFR  part  60,  subpart  Q,  was 
promulgated  on  January  15, 1976.  40 
CFR  part  60,  subpart  R,  was 
promulgated  on  January  15, 1976.  40 
CFR  part  60,  subpart  S,  was 
promulgated  on  July  25, 1977,  and 
amended  most  recently  on  February  14, 

1989.  40  CFR  part  60,  subpart  Z,  was 
promulgated  on  July  25,  1977,  and 
amended  most  recently  on  February  14, 

1990.  These  NSPS  standards  require 
sources  to  submit  initial  notifications, 
conduct  performance  tests,  and  submit 
periodic  reports.  The  types  of  reports 
may  include  semiannual  reports  of 
excess  emissions  by  primary  copper, 
lead,  and  zinc  smelters  and  ferroalloy 
plants;  reports  of  excess  emissions  in 
each  monthly  or  annual  performance 
test  by  aluminum  reduction  plants;  and 
reports  of  product  change  by  ferroalloy 
plants.  Owners  or  operators  are  also 
reqiiired  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup,  ■ 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility;  any 
period  during  which  the  monitoring 
system  is  inoperative;  parametric 
monitoring  data,  system  maintenance 
and  calibration.  Records  are  required  to 
be  retained  for  two  years.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance 
with  the  standards. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  was  27  (i.e.,  5  secondary    ■ 
brass  or  bronze  production  plants,  13 
primary  copper  smelters,  1  primary  zinc 
smelter,  1  primary  lead  smelter,  6 
primary  aluminum  reduction  plants, 
and  1  ferroalloy  production  facility). 
The  annual  industry  reporting  and 
recordkeeping  burden  for  the  previous 
information  collection  was  estimated  to 
be  5,351  hours  for  a  total  of  82 
responses  per  year.  Therefore,  each 
respondent  reported  an  average  of  three 
times  per  year  and  spent  about  65  hours 
preparing  each  response. 

There  were  no  capital/startup  costs 
associated  with  continuous  emission 
monitors  (CEMs)  in  the  previous  ICR. 
The  operation  and  maintenance  costs 
associated  with  CEMs  for  the  previous 
ICR  are  $231,900. 

(18)  NESHAP  for  Gasoline 
Distribution  Facilities  (40  CFR  part  63, 
subpart  R);  EPA  ICR  Number  1659.05; 
OMB  Control  Number  2060-0325; 
expiration  date  February'  29,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  new  and 
existing  bulk  gasoline  terminals  and 
pipeline  breakout  stations  that  are  major 


sources  of  hazardous  air  pollutants 
(HAP)  emissions  or  are  located  at  sites 
that  are  major  sources  of  HAP 
emissions. 

Abstract:  The  standards  at  40  CFR 
part  63,  subpart  R,  were  promulgated  on 
December  14,  1994.  The  standards  were 
revised  on  June  26,  1995'  to  correct 
errors  in  the  printing  of  the  emission 
screening  equation  in  the  final 
standards,  and  amended  on  February 
29, 1996,  to  extend  the  initial 
compliance  date  for  the  equipment  leak 
standard.  The  standards  were  amended 
again  Jime  12, 1996,  to  clarify  the 
coverage  of  gasoline  loading  racks  at 
refineries  with  through-puts  greater  than 
75,700  liters/day.  Updated  direct  final 
standards  were  promulgated  on 
February  28, 1997,  to  implement  a 
proposed  settlement  with  the  American 
Petroleum  Institute. 

The  monitoring,  recordkeeping,  and 
reporting  requirements  outlined  in  the 
standards  are  similar  to  those  required 
for  other  NESHAP  regulations. 
Respondents  must  submit  one-time 
notifications  of  applicability  and  reports 
on  initial  performance  test  results. 
Respondents  must  develop  and 
implement  a  startup,  shutdown,  and 
malfunction  plan  and  submit 
semiannual  reports  describing  any 
occurrence  when  the  plan  was  not 
followed.  Respondents  must  also 
develop  and  implement  an  operation, 
maintenance,  and  monitoring  plan 
covering  each  affected  facility  and  each 
emission  control  device.  In  addition  to 
the  general  requirements,  this  NESHAP 
requires  respondents  to  submit  one-time 
reports  of  start  of  construction, 
anticipated  and  actual  startup  dates,  and 
physical  or  operational  changes  to 
existing  facilities.  Reports  of  initial 
performance  tests  at  bulk  terminal 
loading  racks  are  also  required  and  are 
necessary  to  show  that  the  installed 
control  devices  are  meeting  the 
emission  limitations  required  by  the 
NESHAP.  Aimual  reports  of  storage 
vessel  inspections  at  all  affected 
facilities  are  required.  Respondents 
must  also  submit  semiannual  startup, 
shutdown,  and  malfunction  reports, 
semiannual  excess  emissions  and 
continuous  monitoring  system 
performance  reports,  and  semlaimual 
reports  of  equipment  leaks  not  repaired 
within  five  days  or  loadings  of  gasoline 
cargo  tanks  for  which  vapor  tightness 
documentation  is  not  on  file.  Quarterly 
excess  emissions  reports  are  required  for 
control  device  monitoring  parametier 
exceedances,  equipment  leaks  for  which 
timely  repair  is  not  made,  and 
reloadings  of  nonvapor  tightness 
certified  cargo  tanks.  All  affected  bulk 
terminals  must  maintain  records  of  the 


cargo  tank  vapor  tightness  test  data  on 
the  facility  premises. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  263  with  526  responses 
per  year.  On  the  average,  each 
respondent  reported  2  times  per  year 
and  62  hours  were  spent  preparing  each 
response.  The  respondents  provided 
reports  semiaimually,  quarterly  and  on 
occasion. 

In  the  previous  ICR,  the  total  annual 
reporting  and  recordkeeping  cost 
burden  was  approximately  $851,000 
which  covered  the  operation  and 
maintenance  costs  associated  with  the 
continuous  monitoring  requirements. 

(19)  NESHAP  for  Pharmaceutical 
Production  (40  CFR  part  63,  subpart 
GGG);  EPA  ICR  Number  1781.03;  OMB 
Control  Number  2060-0358;  expiration 
date  February  29,  2004. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are 
pharmaceuticals  production  facilities 
that  are  major  sources  of  hazardous  air 
pollutants  (HAP).  The  affected  facility 
covers  pharmaceutical  manufacturing 
operations  which  include  process  vents, 
storage  tanks,  equipment  components, 
and  wastewater  systems. 

Abstract:  The  NESHAP  for 
Pharmaceutical  Production  (40  CFR  part 
63,  subpart  GGG)  was  promulgated  on 
September  21,  1998. 

The  monitoring,  recordkeepiiig,  and 
reporting  requirements  outlined  in  the 
standards  are  similar  to  those  required 
for  other  NESHAP  regulations.  These 
standards  require  initial  notifications, 
performance  tests,  and  periodic  reports. 
Respondents  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Respondents  subject  to 
these  standards  will  provide  a  one-time 
report  of  initial  performance  tests  and 
semiannual  reports  of  noncompliance. 

Respondents  subject  to  the  provisions 
of  this  part  shall  maintain  a  file  of  these 
measiu^ments,  and  retain  the  file  for  at 
least  five  years  following  the  date  of 
such  measurements,  maintenance 
reports,  and  records. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  103  with  209  responses 
per  year.  The  annual  industry  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  was  161,326 
hours.  Therefore,  each  respondent 
reported  approximately  two  times  per 
year  and  spent  an  average  of  409  hours 
preparing  each  response. 
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The  annual  reporting  and 
recordkeeping  cost  burden  in  the 
previous  ICR-was  $8,000  of  which  the 
capital/startup  costs  were  $4,000  and 
the  operation  and  maintenance  costs 
were  $4,000. 

(20)  NSPS  for  Magnetic  Tape  Coating 
Facilities  (40  CFR  part  60.  subpart  SSS); 
Docket  ID  Number  OECA-2003-0023; 
EPA  ICR  Number  1135.08;  OMB  Control 
Number  2060-0171;  expiration  date 
February  29,  2004. 

Affected  Entities:  Magnetic  tape 
coating  facilities. 

Abstract:  The  NSPS  for  Magnetic 
Tape  Coating  Facilities  was 
promulgated  on  October  3,  1988.  These 
standards  apply  to  each  coating 
operation  and  each  piece  of  coating  mix 
preparation  equipment  for  which 
construction,  modification  or 
reconstruction  commenced  after  January 
22, 1986.  Volatile  organic  compounds 
(VOC)  are  the  pollutants  regulated 
under  the  standards. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
Notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
also  are  required  to  maintain  records  of 
the  occvirrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 

Monitoring  requirements  specific  to 
the  magnetic  tape  coating  facilities 
consist  mainly  of  VOC  measurements, 
including  monthly  records  of  VOC 
content  of  all  coatings  applied,  total 
amount  and  percent  VOC  recovered, 
and  the  total  amount  of  coating  applied. 
In  addition,  facilities  utilizing  less 
solvent  annually  than  the  applicable 
cutoff  shall  make  semiannual  estimates 
of  projected  annual  amount  of  solvent 
use  and  maintain  records  of  actual 
solvent  use. 

Each  owner  or  operator  of  affected 
magnetic  tape  coating  facilities  shall 
install,  calibrate,  maintain,  and  operate 
a  monitoring  device  that  continuously 
indicates  and  records  the  concentration 
level  of  organic  compoimds  in  the  outlet 
gas  stream.  Certain  facilities  will  also  be 
required  to  continuously  measure  and 
record  either  the  combustion 
temperature  of  the  incinerator  (for  those 
facilities  controlled  by  a  thermal 
incinerator)  or  the  condenser  exhaust 
temperatiue. 


Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  nmnber  of 
respondents  for  this  information 
collection  was  1 3  with  56  responses  per 
year.  The  annual  industry  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  3,891  hours.  On  the 
average,  each  respondent  reported  4.3 
times  per  year  and  70  hoius  were  spent 
preparing  each  response.  The  annual 
reporting  and  recordkeeping  cost 
burden  associated  with  continuous 
emission  monitoring  in  the  previous  ICR 
and  annualized  over  its  expected  useful 
life  was  $93,000  of  which  the  capital/ 
startup  costs  were  $27,000  and  the 
operation  and  maintenance  costs  were 
$66,000. 

Dated:  May  9.  2003. 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

(FR  Doc.  03-12478  Filed  5-16-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2002-0059;  FRL-7500-4] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1803.04  (OMB  No.  2040-0185)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Drinking  Water  State 
Revolving  Fund  Program.  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  June  18,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vinh  Nguyen,  DWPD,  OGWDW,  OW, 
Mail  Code  4606M,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  202-564-4631;  fax 
niunber:  202-564-3757;  e-mail  address: 
nguyen.vinh@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 


procedures  prescribed  in  5  CFR  1320.12. 
On  December  30,  2002  (67  FR  79604), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comment. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OW- 
2002-0059,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1 744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  and  (2)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  OW- 
Docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Water  Docket  (Mail 
Code  4101T),  1200  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 


EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Drinking  Water  State  Revolving 
Fimd  Program  ^OMB  Control  Nimiber 
2040-0185,  EPA  ICR  Number  1803.04). 
This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  Jime  30,  2003.  Under  OMB 
regidations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996  (Pub.  L. 
104-182)  authorize  the  creation  of 
Drinking  Water  State  Revolving  Fund 
(DWSRF)  programs  in  each  State  and 
Puerto  Rico  to  assist  public  water 
systems  to  finance  the  costs  of 
infirastructure  needed  to  achieve  or 
maintain  compliance  with  SDWA 
requirements  and  to  protect  public 
health.  Section  1452  authorizes  the 
Administrator  of  EPA  to  award 
capitalization  grants  to  the  States  and 
Puerto  Rico  which,  in  turn,  provide  low- 
cost  loans  and  other  types  of  assistance 
to  eligible  drinking  water  systems  (i.e., 
local  respondents). 

The  inionnation  collection  activities 
will  occur  primarily  at  the  program 
level  through  the  Capitalization  Grant 
Application  and  Agreement/State 
Intended  Use  Plan,  Biennial  Report, 
Annual  Audit,  and  Assistance 
Application  Review.  Information  from 
these  sources  may  be  used  for  input  into 
the  DWSRF  National  Information 
Management  System. 

In  order  to  receive  a  grant,  the  State 
must  prepare  a  Capitalization  Grant 
Application  that  includes  an  Intended 
Use  Plan  (lUP)  outlining  in  detail  how 
it  will  use  funds  in  the  program.  The 
Capitalization  Grant  Agreement  is  the 
principal  instrument  by  which  the  State 
commits  to  manage  its  revolving  fund 
program  in  conformity  with  the 
requirements  of  the  SDWA. 

The  State  must  agree  to  complete  and 
submit  a  Biennial  Report  on  the  uses  of 
the  capitalization  grant.  The  Biennial 
Report  indicates  how  the  State  has  met 
its  goals  cmd  objectives  of  the  previous 
two  fiscal  years  as  stated  in  the  grant 
agreement,  and  more  specifically  in  the 
lUP.  The  report  provides  information  on 
loan  recipients,  loan  amounts,  loan 
terms,  project  categories  of  eligible 
costs,  and  similar  data  on  other  forms  of 
assistance. 

A  State  must  comply  with  the 
provisions  of  the  Single  Audit  Act 
Amendments  of  1996.  Best  management 
practices  suggest  and  EPA  recommends 


that  a  State  conduct  an  annual 
independent  audit  of  its  DWSRF 
program  (including  set-asides),  which 
contains  an  opinion  on  the  financial 
condition  of  die  DWSRF  program,  a 
report  on  its  internal  controls,  and  a 
report  on  compliance  with  applicable 
laws  and  the  SDWA. 

Because  States  provide  assistance  to 
local  applicants,  States  assist  local 
applicants  in  preparing  DWSRF  loan 
applications  and  verify  that  proposed 
projects  will  comply  with  applicable 
Federal  and  State  requirements. 

EPA  will  use  the  Capitalization  Grant 
Application/State  Intended  Use  Plan, 
Biennial  Report,  Annual  Audit,  and 
DWSRF  National  Information 
Management  System  to  help  conduct  its 
oversight  responsibilities  as  mandated 
by  the  SDWA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1,652  hours  per 
State  and  80  hours  per  local  respondent 
(including  Indian  Tribes  and  Alaska 
Native  Tribes)  annually.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  governments  and  local 
respondents. 

Estimated  Number  of  Respondents: 
1,428. 

Frequency  of  Response:  Annually  and 
biennially. 

Estimated  Total  Annual  Hour  Burden: 
194.395. 

Estimated  Total  Annual  Cost 
$6,898,416,  includes  $0  annualized 
capital  or  O&M  costs. 


Changes  in  the  Estimates:  There  is  an 
increase  of  1 ,445  hours  in  the  total 
estimated  burden  currendy  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens:  This  increase  is  attributed  to 
the  increase  in  the  estimated  number  of 
respondents  participating  in  the  DWSRF 
program.  The  increase  in  the  number  of 
respondents  reflects  the  stabilizing  of 
activities  in  the  DWSRF  program.  The 
previous  ICR  included  lower  estimates 
for  the  earlier  years  to  compensate  for 
the  program's  early  start-up  phase. 

Dated:  May  6,  2003. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  03-12479  Filed  5-16-03;  8:45  am) 
BILUNG  CODE  6560-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Of^-2003-0022;  FRL-7309-3] 

Forum  on  State  and  Tribal  Toxics 
Action;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA).  '■ 

ACTION:  Notice. 

SUMMARY:  EPA  is  annoimcing  the 
meeting  of  the  Forum  on  State  and 
Tribal  Toxics  Action  (FOSTTA)  to 
collaborate  on  environmental  protection 
and  pollution  prevention  issues.  The 
Tribal  Affairs  Project  and 
representatives  and  invited  guests  of  the 
Pollution  Prevention  Project, 
components  of  FOSTTA,  will  be 
meeting  on  Jime  4-5,  2003.  The  meeting 
is  being  held  to  provide  the  members  of 
the  two  projects  an  opportunity  to 
interact  fully  and  to  have  in  depth 
discussions  on  the  state-of-the-art 
pollution  prevention  approaches  used  to 
develop  and  operate  the  Mohegan  Sun 
Facility  and  on  other  pollution 
prevention  issues.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  some 
tentative  agenda  topics.  EPA  invites  all 
interested  parties  to  attend  the  public 
meeting. 

DATES:  The  two  projects  vfill  meet 
jointly  Jime  4-5,  2003.  from  8:30  a.m.  to 
5  p.m.  Requests  to  participate  in  the 
spring  FOSTTA  meeting,  identified  by 
docket  ID  number  OPPT-2003-0022, 
must  be  received  by  EPA  on  or  before 
May  29,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mohegan  Sim,  1  Mohegan  Sun 
Boulevard,  Uncasville,  CT.  Requests  to 
participate  in  the  meeting  may  be 
submitted  to  Christine  Eppstein,  listed 
under  FOR  FURTHER  INFORMATION 
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COflTACT.  Follow  the  detailed 
instructions  as  provided  in  Unit  III.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Darlene  Harrod,  Environmental 
Assistance  Division  {7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  564-8814;  fax  number:  (202)  564- 
8813;  e-mail  address: 
harrod.darlene@epa.gov. 

Christine  Eppstein,  Environmental 
Council  of  the  States,  444  North  Capitol 
Street,  NW.,  Suite  445,  Washington,  DC 
20001;  telephone  number:  (202)  624- 
3661;  fax  number:  (202)  624-3666;  e- 
mail  address:  ceppstein@sso.org. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 
FOSTTA  and  hearing  more  about  the 
perspectives  of  the  states  and  tribes  on 
EPA  programs  and  information 
exchange  regarding  important  issues 
related  to  human  health  and 
environmental  exposure  to  toxics. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  States  and  federally  recognized 
tribes. 

•  State,  federal,  local  environmental, 
and  public  health  organizations. 

The  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2003- 
0022.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
.  official  docket,  the  public  docket  does 


not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  EPA's  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  EPA's  Docket  Center  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  EPA's  Docket  Center  Reading 
Room  telephone  number  is  (202)  566- 
1744,  and  the  telephone  number  for  the 
OPPT  Docket,  v/hich  is  located  in  EPA 
Docket  Center,  is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  EPA's  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use 
EPA's  Dockets  at  http://www.epa.gov/ 
edocket/  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  II.l.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  ID  number. 

C.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  Christine 
Eppstein,  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Do  not  submit  any  information 
in  your  request  that  is  considered 
Confidential  Business  Information  (CBI). 
Requests  to  participate  in  the  meeting, 
identified  by  docket  ID  number  OPPT- 
2003-0022,  must  be  received  on  or 
before  May  29,  2003. 

n.  Background 

The  Toxic  Substances  Control  Act,  15 
U.S.C.  2609  section  10(g),  authorizes 
EPA  and  other  federal  agencies  to 
establish  and  coordinate  a  system  for 
exchange  among  federal,  state,  and  local 
authorities  of  research  and  development 
results  respecting  toxic  chemical 
substances  and  mixtures,  including  a 
system  to  facilitate  and  promote  the 
development  of  standard  data  format 
and  analysis  and  consistent  testing 
procedures.  Through  FOSTTA,  the 
Chemical  Information  and  Management 
Project  (CIMP)  focuses  on  EPA's 


chemical  program  and  works  to  develop 
a  more  coordinated  effort  involving 
federal,  state,  and  tribal  agencies.  The 
Pollution  Prevention  Project  (P2) 
promotes  the  prevention  ethic  across 
society,  helping  companies  incorporate 
P2  approaches  and  techniques  and 
integrating  P2  into  mainstream 
environmental  activities  at  both  the 
federal  level  and  among  the  states.  The 
Tribal  Affairs  Project  (TAP)  concentrates 
on  chemical  and  prevention  issues  that 
are  most  relevant  to  the  tribes,  including 
lead  control  and  abatement.  Tribal 
traditional/subsistence  lifeways,  hazard 
communications,  and  outreach. 
FOSTTA's  vision  is  to  reinvigorate  the 
projects,  focus  on  major  policy-level 
issues,  recruit  more  senior  state  and 
tribal  leaders,  increase  outreach  to  all  50 
states,  some  560  federally  recognized 
tribes,  and  vigorously  seek  ways  to 
engage  the  states  and  tribes  in  ongoing 
substantive  discussions  on  complex  and 
often  times  controversial  environmental 
issues  that  states  and  tribes  resolve  at 
their  respective  levels  of  government.  In 
January  2002,  the  Environmental 
Council  of  the  States  (ECOS),  in 
cooperation  with  the  National  Tribal 
Environmental  Council  (NTEC),  was 
awarded  the  new  FOSTTA  cooperative 
agreement.  ECOS,  NTEC,  and  EPA's 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  are  co-sponsoring  the 
meetings.  As  part  of  a  cooperative 
agreement,  ECOS  facilitates  on  going 
efforts  of  the  state  and  tribal  leaders  and 
OPPT  to  increase  understanding  and 
improve  collaboration  on  toxics  and 
pollution  prevention  issues  and  to 
continue  a  dialogue  on  how  federal 
environmental  programs  can  best  be 
implemented  among  the  states,  tribes, 
and  EPA. 

in.  The  Meeting 

In  the  interest  of  time  and  efficiency, 
the  meetings  are  structm^d  to  provide 
maximum  opportunity  for  state,  tribal, 
and  EPA  participants  to  discuss  items 
on  the  predetermined  agenda.  At  the 
discretion  of  the  chair,  an  effort  will  be 
made  to  accommodate  participation  by 
observers  attending  the  proceedings. 
The  FOSTTA  representatives  and  EPA 
will  collaborate  on  environmental 
protection  and  prevention  issues.  The 
tentative  agenda  items  identified  by  the 
states  and  the  tribes  follow: 

•  Overview  of  the  Mohegan  Sun 
Facility  and  the  P2  approaches  used  in 
its  development  and  operation. 

•  Technology  transfer  discussion. 

•  P2Rx  Pollution  Prevention 
information  currently  available. 

•  Discussion  of  tribal  needs  and 
P2Rx  resources  or  potential  products. 

•  OPPTS  tribal  strategy. 


List  of  Subjects 

Environmental  protection,  Pollution 
prevention. 

Dated:  May  9.  2003. 
Clarence  O.  Lewis,  III, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toidcs. 

(FR  Doc.  03-12482  Filed  5-16-03;  8:45  am] 

BILLMG  CODE  6S60-50-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
p'uTsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbemking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  12,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis.  Minnesota  55480-0291: 

1.  JDOB,  Inc..  Sandstone,  Minnesota; 
to  acquire  at  least  80  percent  of  the 
voting  shares  of  First  National  Bank  of 
Hinkley,  Hinkley,  Minnesota,  a  de  novo 
baqk. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  13,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-12365  Filed  5-1&-03;  8:45  am) 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  March  18, 
2003 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  March  18,  2003.' 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-nm  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  1  'A 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  May  13,  2003. 

Vincent  R.  Reinhart, 

Secretary.  Federal  Open  Market  Committee. 
[FR  Doc.  03-12393  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Study  Section  Meetings — Change  of 
Dates  and  Time 

With  this  notice,  the  Agency  for 
Healthcare  Research  and  Quality 
informs  the  public  of  the  change  of  date 
and  time  for  two  meetings.  The  original 
notice  of  these  meetings  was  published 
in  the  Federal  Register  on  April  15, 
20D3,  Volume  68,  Number  72,  Page 
18210. 

Below  are  the  changes  for  the  two 
meetings  highlighted  in  bold. 
•  Name  of  Subcommittee:  Health  Care 
Technology  and  Decision  Sciences 

Date:  June  4-5,  2003  (Open  fi'om  6:30 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  March  18,  2003. 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reser\'e  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


p.m.  to  6:45  p.m.  on  June  4  and 
closed  for  remainder  of  the  meeting) 

Place:  Doubletree  Hotel.  1750 
Rockville  Pike.  Conference  Room 
TBD,  Rockville,  Maryland  20852 
•  Name  of  Subcommittee:  Health  Care 
Quality  and  Effectiveness  Research 

Date:  June  18-19,  2003  (Open  from 
6:30  p.m.  to  6:45  p.m.  on  June  18 
and  closed  for  remainder  of  the 
meeting) 

Place:  Doubletree  Hotel,  1750 
Rockville  Pike,  Conference  Room 
TBD,  Rockville,  Maryland  20852 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  May  8.  2003. 
Carolyn  M .  Clancy, 
Director 

[FR  Doc.  03-12461  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03065] 

Building  Capacity  for  Population- 
Based  Surveillance  of  Autism 
Spectrum  Disorders  and  Other 
Developmental  Disabilities;  Notice  of 
Availability  of  Funds 

Application  Deadline:  )u\y  18,  2003. 

A.  Authority  "and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301,  311  and  317(C)  of  the 
PubUc  Health  Service  Act,  (42  U.S.C. 
241,  243  and  247b-4  as  amended).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Building  Capacity  for 
Population-Based  Surveillance  of 
Autism  Spectrvun  Disorders  (ASDs)  and 
other  Developmental  Disabilities  (DDs). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010."  This  announcement  is 
related  to  the  focus  area  of  Maternal, 
Infant  and  Child  Health. 

The  purpose  of  this  program  is  to 
enhance  the  capacity  to  design  and 
implement  population-based,  multiple- 
source  surveillance  for  ASDs  and  other 
DDs  to  include  children  who  are  eight 
years  of  age. 
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This  program  will  support  funding  for 
applicants  to  develop  a  new 
surveillance  system  for  ASDs  and  other 
DDs,  beginning  with  the  ASDs  and 
Mental  Reteirdation  (MR)  in  eight  year- 
old  children,  in  collaboration  with  a 
network  of  CDC-funded  ASD/DD 
siu^eillance  projects  known  as  the 
Autism  and  Developmental  Disabilities 
Monitoring  (ADDM)  Network. 

Measurable  outcomes  of  the  program 
"  *  will  be  in  alignment  with  the  following 
performance  goals  for  the  National 
Center  for  Birth  Defects  and 
Developmental  Disabilities  (NCBDDD): 
To  improve  the  data  on  the  prevalence 
of  birth  defects  and  developmental 
disabilities  and  find  causes  and  risk 
factors  of  birth  defects  and 
developmental  disabilities  in  order  to 
develop  prevention  strategies. 

For  additional  information  applicable 
to  this  announcement,  see  Attachment  I. 
All  attachments  referenced  in  this 
announcement  are  posted  with  the 
announcement  on  the  CDC  Web  site. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
Health  departments  of  States,  or  their 
bona  fide  agents,  including  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments. 

Competition  is  limited  to  State  Health 
Departments,  or  their  bona  fide  agents, 
because  they  maintain  public  health 
responsibility  for  these  health 
conditions,  and  their  record  systems 
and  expertise  are  essential  to  continued 
program  operation.  If  Ihe  applicant  is 
not  the  State  Health  Agency,  the 
applicant  must  provide  a  letter  from  the 
appropriate  State  Health  Agency 
designating  the  applicant  as  a  bona  fide 
agent  to  conduct  ASD  and  DD 
siuveillance.  If  an  applicant  is  acting  as 
an  agent  for  their  Health  Department, 
the  Health  Department  will  be  expected 
to  assign  a  liaison  with  no  less  than  ten 
percent  time  dedicated  to  participate  in 
major  activities  of  the  program. 
Applicants  are  expected  to  provide 
some  in-kind  support  for  these 
activities. 

Only  one  application  per  state  will  be 
accepted.  If  multiple  states,  territories  or 
regions  are  represented,  a  lead  applicant 
must  be  specified.  Information 
indicating  the  lead  applicant  and  the 
letter  granting  authority  from  the  Health 
Department  for  this  application  should 
be  placed  directly  behind  the  cover 
letter  of  the  application.  Applicants  that 


fail  to  submit  the  evidence  requested 
above  will  be  considered  non- 
responsive  and  returned  without 
review. 

Applicants  from  States  that  currently 
have  ASD  and  other  DD  surveillance 
programs  funded  by  CDC  are  ineligible. 
These  States  include:  Arizona, 
Arkansas,  California,  Colorado,  Georgia, 
Florida,  Maryland,  Delaware,  New 
Jersey,  North  Carolina,  Peimsylvania, 
South  Carolina,  Utah,  and  West 
Virginia. 

To  be  eligible,  applicants  must 
document  a  study  population  of  at  least 
30,000  live  births  per  year  within  a 
State,  a  contiguous  area  (geographically 
linked]  of  a  State,  or  a  contiguous  area 
comprised  of  a  combination  of  States. 
Applicants  who  are  unable  to  document 
the  minimum  study  population  size 
based  on  live  birth  data  from  their  State 
Health  Department  or  proxy  data  from 
the  United  States  Census  Bureau  (based 
on  2000  census  data  or  other 
appropriate  data  source)  will  be 
determined  ineligible. 

Note:  Title  2  of  the  United  States  Code, 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $800,000  may  be 
available  in  FY  2003  to  fund 
approximately  four  awards.  It  is 
expected  that  the  average  award  will  be 
$200,000,  ranging  from  $150,000  to 
$250,000.  The  award  is  expected  to 
begin  on  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be 
dependent  upon  demonstration  of 
reasonable  progress  towards 
establishing  ongoing,  population-based 
siuveillance  for  ASDs  and  other  DDs  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  awarded  should  be  used  solely 
for  the  implementation  of  the  approved 
project  for  ASD  and  DD  surveillance. 

Recipient  Financial  Participation 

Although  matching  funds  are  not  a 
requirement  under  this  annoimcement, 
applicants  are  encouraged  to  seek 
additional  funds  to  support  project 
activities.  Applicants  should  document 
the  som-ce  and  amount  of  financial 
support,  including  in-kind 


contributions.  Such  letters  of  financial 
commitment  as  well  as  additional 
correspondence  citing  specific  areas  of 
project  collaborations  should  be 
included  in  the  application  Appendix. 

Funding  Preferences 

During  the  selection  process  CDC  will 
make  every  effort  to  ensure  a  balanced 
geographic  distribution  with  ciurently 
funded  gremtees. 

E.  Program  Requirements 

In  condupting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 
Please  see  Attachment  I  for  additional 
guidance  information. 

1.  Recipient  Activities: 

a.  Develop  a  collaborative, 
population-based  epidemiologic 
surveillance  system  for  ASDs  including 
Autistic  Disorder,  Pervasive 
Developmental  Disorder — Not 
Otherwise  Specified  (PDD-NOS)  and 
Asperger's  Disorder  and  other 
developmental  disabilities  (e.g..  MR, 
cerebral  palsy,  hearing  loss,  vision 
impairment,  and/or  epilepsy)  with  a 
minimum  inclusion  of  MR,  in  eight  year 
old  children. 

b.  Develop  collaborative  relationships 
with  appropriate  professionals  and 
organizations  and  existing  funded 
surveillance  partners  to  establish  a 
multiple-source  methodology  for  case 
ascertainment  that  is  compatible  with 
current  collaborative  CDC  methodology. 

c.  Determine  data  linkages  that  may 
be  needed  to  supplement  the  ASD/DD 
surveillance  system. 

d.  Develop  a  plan  to  identify  and 
access  potential  sources  for  ASD/DD 
surveillance. 

e.  Identify  a  surveillance  project  team 
capable  of  conducting  ASD  and  DD 
surveillance.  If  acting  as  a  bona  fide 
agent  of  a  health  department,  a 
department  employee  with  no  less  than 
10  percent  of  his/her  time  dedicated  to 
participate  in  major  activities  of  the 
program  must  be  assigned  to  the  project. 

f.  Develop  a  plan  for  quality  assurance 
procedures  for  abstraction  and  case 
review  and  to  ensiu^  that  study 
protocols  are  followed. 

g.  Develop  an  evaluation  plan  for 
estimating  the  validity  and 
completeness  of  the  surveillance 
system. 

h.  Develop  a  plan  to  increase 
community  and  public  health  awareness 
of  ASDs/DDs  to  facilitate  early  and 
accurate  identification  of  children  and 
to  improve  the  consistent  identification 
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of  children  with  an  ASD/DD  in  order  to 
improve  case  ascertainment. 

i.  Outline  a  plan  to  disseminate 
findings  of  the  surveillance  activities  for 
the  professional  commimity  and  the 
public  to  increase  public  health 
awareness. 

j.  Collaborate  with  funded  CDC  ASD 
surveillance  partners  and  participate  in 
siurveillance  development  workshop(s) 
and  meetings  with  CDC  staff  and  ADDM 
Network  members  concerning 
population-based  surveillance  of  ASDs/ 
DDs. 

2.  CDC  Activities: 

a.  Assist  recipient  in  the  development 
and  implementation  of  surveillance 
activities  including  the  development  of 
a  standardized  surveillance  case 
definition. 

b.  Provide  current  scientific 
information  on  surveillance  methods, 
including  the  identification  of  potential 
sources  for  surveillance. 

c.  Assist  recipient  in  the  development 
of  quality  assurance  procedures. 

d.  Provide  assistance  in  the 
development  of  an  evaluation  plan  for 
the  completeness  of  the  surveillance 
system. 

a.  Facilitate  commimication/ 
coordination  among  the  ADDM  and 
other  CDC-funded  surveillance 
programs,  to  improve  efficiency  of 
activities  and  quality  of  surveillance 
data. 

f.  Provide  technical  consultation 
regarding  data  analyses. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested  for  this  program. 
The  LOI  will  be  used  to  determine  level 
of  interest  in  the  announcement  and 
should  include  the  following 
information:  The  program 
annoimcement  title  and  number;  name 
of  applicant;  project  director's  name  and 
contact  information. 

Application 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
The  applicant  should  use  the 
information  in  the  Pmpose,  Program 
Requirements,  Evaluation  Criteria,  and 
Other  Program  Requirements  sections  of 
this  announcement,  as  well  as  the 
additional  information  in  Attachment  I 
to  develop  the  application  content.  The 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  the  program 
plan. 

The  applicant  should  provide  a 
detailed  description  of  first-year  goals, 
objectives,  and  activities  and  provide 
general  goals,  objectives,  and  activities 


for  year  two.  Plans  to  sustain  the 
program  in  the  event  of  limited  CDC 
future  fimding  should  also  be 
addressed.  The  application  must 
contain  the  following: 

1.  Cover  Letter:  A  one-page  cover 
letter  indicating  the  program 
annoimcement  name  and  number. 

2.  Health  Department  Letter:  A  one- 
page  letter  indicating  that  the  applicant 
is  either  the  State  Health  Department  or 
the  bona  fide  agent  assigned  to  conduct 
ASD  and  DD  surveillance. 

3.  Abstract:  A  one-paged,  single- 
spaced  typed  abstract  in  12-point  font. 
The  heading  should  include  the  title  of 
the  program  announcement,  the  project 
title,  organization,  name  and  address, 
project  director,  and  contact 
information.  The  abstract  should  clearly 
state  the  health  department  represented, 
the  study  area,  and  the  number  of  live 
births  in  the  area  (based  on  2000  Census 
data).  The  abstract  should  briefly 
summarize  the  program  scope, 
activities,  objectives,  methods,  and 
anticipated  results. 

4.  Table  of  Contents:  A  table  of 
contents  that  provides  page  numbers  for 
the  sections  listed  below.  Pages  must  be 
numbered. 

5.  Narrative:  The  narrative  should  be 
no  more  than  25  double-spaced  pages, 
printed  on  one  side,  with  one  inch 
margins,  unreduced  font,  unbound,  and 
unstapled.  The  narrative  should 
specifically  address  the  below  items,  the 
"Program  Requirements"  and  should 
contain  the  following  sections: 

a.  Understanding  of  the  Public  Health 
Impact  of  the  ASDs  and  other  DDs. 

b.  Understanding  of  the  need  for 
population-based,  multiple  source 
prevalence  data  on  the  ASDs  and  DDs 
and  the  particular  needs  in  the 
applicant's  area. 

c.  Plans  for  collaboration  with  CDC 
and  other  partners  and  sources  in  the 
development  of  the  surveillance  system. 

d.  Description  of  the  surveillance 
system  planned  including  disebilities 
covered,  age  of  children,  study  area, 
case  definitions,  multiple  source  case 
ascertaiiunent  methods,  data  collection 
instruments,  data  linkages  and  analyses, 
and  reporting  of  results. 

e.  A  plan  to  identify  and  access 
potential  sources  with  written 
assurances  from  major  sources.  The  plan 
should  address  issues  pertaining  to 
Federal  privacy  laws,  and  applicable 
state  laws  dealing  with  confidentiality 
issues,  as  well  as  any  other  assurances 
considered  necessary  to  ensure  the 
privacy  and  confidentiality  of 
individuals.  Sources  should  include  a 
range  of  facilities  that  provide 
evaluation  and  treatment  services  for 
children  with  developmental 


disabilities,  particularly  ASDs  and  MR. 
Sources  should  include:  Schools  (public 
and  private,  including  evaluations  to 
determine  ehgibility  for  special 
education  services),  Clinical,^(including 
diagnostic  and  developmental 
assessment  information),  and  other 
programs  (for  example,  state  DD 
programs). 

f.  Plan  to  address  quality  assurance 
procedures  for  abstraction  and  case 
review  to  ensure  that  study  protocols 
are  followed. 

g.  An  evaluation  plan  for  estimating 
the  validity  and  completeness  of  the 
surveillance  system. 

h.  A  plan  for  data  storage  and 
maintaining  confidentiahty. 

i.  A  plan  for  data  analysis. 

j.  A  plan  to  increase  community  and 
public  health  awareness  of  ASDs/DDs  to 
facilitate  early  and  accurate 
identification  of  children  and  to  develop 
linkages  between  identification  and 
assessment  and  intervention  resources. 

k.  A  plan  for  training  local 
community  service  providers  to 
improve  the  consistent  identification  of 
children  with  an  ASD/DD  in  order  to 
improve  case  ascertainment. 

1.  Intent  to  collaborate  with  the  ADDM 
Network  and  participate  in  surveillance 
development  workshop(s)  and  weekly 
conference  call  meetings  with  CDC  staff 
and  ADDM  Network  members 
concerning  population-based 
surveillance  of  ASDs/DDs. 

6.  Organizational  and  Program 
Personnel  Structure,  Duties,  and 
Capabilities:  Provide  an  organizational 
chart  of  project  personnel,  as  well  as  a 
description  of  percent  effort  and  specific 
duties  as  they  relate  to  the  project.  In 
addition,  submit  appropriate 
documentation  of  related  professional 
experience  of  primary  project  personnel. 
Project  personnel  should  include,  at  a 
minimum  depending  on  the  time  line,  a 
Principal  Investigator,  full-time  Project' 
Coordinator,  at  least  two  part-time 
records  abstractors,  at  least  30  percent 
effort  from  an  epidemiologist,  at  least 
two  consultant  or  part-time  clinician 
reviewers,  and  provision  of  data 
management/programmer  support. 

7.  Project  Timeline:  Include  a  timeline 
with  goals,  objectives,  and  personnel 
responsible  for  the  two-year  project. 
Provide  a  summary  of  plans  for  futiu^ 
continuation  of  the  project  in  the  event 
that  CDC  funding  is  not  available  after 
the  project  period  ends. 

8.  Human  Subjects  Review:  Include 
requirements  and  considerations  related 
to  Human  Subjects  Review.  Include 
time  and  activities  related  to 
submissions  to  Institutional  and  Human 
Subjects  Review  Boards  at  the  home 
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institutioD  and  other  potential  sources 
in  the  project  timeline. 

9.  Letters  of  Support:  In  addition  to 
letter  of  representation  from  the  Health 
Department  placed  before  the  abstract, 
include  appropriate  letters  of  support 
from  partners,  consultants,  references, 
potential  sources,  etc.,  as  appropriate. 

10.  Budget  and  Budget  Justification: 
Provide  a  detailed  budget  which 
indicates  the  anticipated  costs  for 
personnel,  fringe  benefits,  travel, 
supplies,  contracts,  consultants, 
equipment,  indirect,  and  other  items. 
The  amount  and  source  of  in-kind 
support  provided  by  the  applicant 
should  be  included. 

G.  Submission  and  Eleadline 

LOI  Submission 

On  or  before  June  18,  2003,  submit  the 
LOI  to  the  Project  Officer,  at  the  address 
designated  for  programmatic  techniced 
assistance  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0937-0189).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm.  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Prociu-ement  and  Grants  Office 
Technical  Information  Management 
Section  at  telephone  number  (770)  488- 
2700.  Application  forms  can  be  mailed 
to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  on  July  18,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  #03065, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Rd.,  Atlanta,  GA 
30341^146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications  will 
be  considered  as  meeting  the  deadline  if 
they  are  received  before  4  p.m.  Eastern 
Time  on  the  deadline  date.  Any 
applicant  who  sends  their  application 
by  the  United  States  Postal  Service  or 
conunercial  delivery  services  must 
ensiu-e  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 


the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failm-e  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measiues  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  the  "B. 
Purpose"  section  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  The  measures  of 
effectiveness  must  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Technical  Approach  (25  points) 

a.  The  extent  to  which  the  applicant 
describes  the  specific  planning 
objectives,  strategies  for  achieving  these 
objectives,  and  describes  an  approach  to 
surveillance  of  ASDs  and  other  DDs. 

b.  Extent  to  which  applicant  describes 
the  methods  they  will  use  to: 

(1)  Identify  all  relevant  sources  for 
surveillance  case  ascertainment  for  ASD 
and  other  DDs  within  the  study  area. 

(2)  Obtain  permission  to  access 
records  from  relevant  sources. 

(3)  Address  relevant  records  access 
issues  as  related  to  federal  privacy  laws, 
and  applicable  state  laws  dealing  with 
confidentiality  issues,  as  well  as  any 
other  assurances  considered  necessary 
to  ensine  the  privacy  and 
confidentiality  of  individuals. 

(4)  Collaborate  with  ADDM  Network 
to  develop  standard  case  definitions  for 
ASD  and  other  DDs  and  implement  a 
strategy  to  conduct  multiple-source  case 
ascertaiiunent. 

(5)  Train  community  service 
providers  to  improve  case 
ascertainment. 

(6)  Develop  and  implement  quality 
assurance  procedures  and  an  evaluation 
plan  for  the  siuveillance  system. 


(7)  E)eveiop  and  implement  a  plan  to 
use  surveillance  data  to  improve  public 
awareness  of  ASD  and  other 
developmental  disabilities  and/or  access 
to  care  of  affected  children. 

(8)  Develop  an  analytic  and 
dissemination  plan,  and  prepare 
manuscripts. 

c.  The  extent  to  which  the  applicant 
demonstrates  its  collaboration  with 
health  and  education  services  that 
would  be  appropriate  sources  of  cases 
for  the  surveillance  system  (by  letters  of 
support  which  address  the  level  of 
support,  activities,  and  involvement). 

2.  Understanding  the  Problem  (20 
points) 

a.  Extent  to  which  applicant  has  a 
clear,  concise  understanding  of  the 
requirements  and  purpose  of  the 
cooperative  agreement. 

b.  Extent  to  which  applicant 
understands  the  issues,  challenges,  and 
barriers  associated  with  developing  and 
implementing  population-based 
surveillance  for  the  range  of  ASDs  and 
other  DDs,  particularly  MR,  and 

c.  Extent  to  which  applicant  describes 
the  need  for  funds  to  develop/enhance 
ASD  and  other  DD  surveillance  in  their 
State  or  territory. 

3.  Goals  and  Objectives  (20  points) 

a.  Extent  to  which  applicant  clearly 
describes  the  short-term  and  long-term 
goals  and  measurable  objectives  of  the 
project. 

b.  A  statement  as  to  whether  the 
design  of  the  activities  is  adequate  to 
enable  the  applicant  to  implement  an 
ongoing  population-based  surveillance 
system  for  ASDs/DDs. 

c.  Extent  to  which  applicant's  goals 
and  objectives  are  realistic  and  are 
consistent  with  the  stated  goals  and 
purpose  of  this  announcement. 

d.  The  degree  to  which  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  why  and  in  what 
ways  the  design  of  the  surveillance 
system  is  adequate  to  establish  the  rates 
and  descriptive  data  to  evaluate 
differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 


4.  Staffing  and  Management  System  (15 
points) 

a.  Extent  to  which  the  applicant 
demonstrates  that  the  proposed  Project 
Director  or  Principal  Investigator  is 
knowledgeable  regarding  ASDs,  DDs, 
and  siu^eillance  issues,  as  evidenced  by 
publications,  presentations,  or  other 
materials  that  document  prior  work. 

b.  Extent  to  which  key  personnel  have 
qualifications,  skills  and  experience  in 
epidemiologic  methods,  public  health 
surveillance,  data  management  and 
analysis  to  develop  and  implement 
surveillance  in  ASD  and  other  DDs,  as 
evidenced  by  publications, 
presentations,  or  other  materials  that 
document  prior  work. 

c.  Extent  to  which  applicant  has  the 
abihty  and  experience  to  manage  and 
coordinate  surveillance  related  activities 
for  this  project. 

d.  Extent  to  which  applicant  involves 
adequate  personnel  with  expertise  the 
abstraction  of  records.  In  addition, 
adequate  personnel  with  clinical 
expertise  to  review  records  to  determine 
case  status  are  also  needed. 

e.  Extent  to  which  there  is  appropriate 
dedicated  staff  and  staff  time  to  develop 
and  implement  the  project. 

f.  Extent  to  which  applicant  provides 
an  appropriate  time  line,  which 
includes  activities,  percent  of  time  staff 
will  work  on  this  project,  and 
responsibilities/duties  for  assigned 
personnel. 

g.  Extent  to  which  applicant 
demonstrates  an  organizational 
structure  (include  an  organizational 
chart)  and  facilities/space/equipment 
that  are  adequate  to  carry  out  the 
activities  of  the  program.  The  level  of 
in-kind  support  and  commitment  to 
sustaining  an  ongoing  siu^eillance 
system  will  also  be  considered. 

5.  Collaborative  Efforts  (10  points) 

a.  Extent  to  which  applicant  identifies 
an  appropriate  team  with  expertise  in 
both  epidemiology  and  disabilities  and 
disorders  of  childhood,  particularly  the 
ASDs. 

b.  Extent  to  which  applicant 
demonstrates  the  ability  to  collaborate 
with  multiple  sources  such  as  school 
sysrtems,  diagnostic  centers,  health/ 
maital  health  service  providers  and 
other  intervention  service  providers  for 
the  purpose  of  case  ascertainment 
(include  written  assurances). 

c.  Extent  to  which  applicant 
demonstrates  their  willingness  to 
collaborate  with  the  ADDM  Network 
and  other  CDC-funded  ASD/DD 
surveillance  programs  to  develop  and 
implement  joint  project  efforts. 

a.  Extent  to  which  collaborative 
efforts  with  other  relevant  programs  are 


documented  (such  as  education  soiu-ces. 
Part  C,  state  developmental  disabilities 
programs,  specialty  clinics,  etc.). 

6.  Evaluation  Plan  (10  points) 

a.  Extent  to  which  applicant  describes 
an  evaluation  plan  that  will  monitor 
reliability,  progress,  timeliness,  and 
completeness  of  the  objectives  and 
activities  of  the  project. 

b.  Extent  to  wnicn  applicant  describes 
a  study  to  evaluate  the  completeness  of 
ascertainment  of  children  throughout 
this  on-going  surveillance  program. 

7.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  Applicants  should  include  in 
their  first  year  budget  two  trips  to  CDC 
(Atianta),  for  up  to  four  persons  at  two 
days  per  trip. 

8.  Human  Subjects  Review  (not  scored) 

Does  the  applicant  adequately  address 
the  requirements  of  45  CFR  part  46  for 
the  protection  of  human  subjects?  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  such  risks  is  so  inadequate  as  to 
make  the  entire  application 
unacceptable. 

L  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  reports,  which  are 
due  annually  on  April  22nd  and  annual 
progress  reports,  which  are  due 
annually  no  more  than  30  days  after  the 
end  of  the  budget  period  (September 
29th).  The  interim  progress  report  will 
serve  as  your  non-competing 
continuation  application.  Progress 
reports  must  include  the  following 
elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and ' 
Justification  (for  interim  progress 
reports  only). 

e.  Additional  Requested  Information. 

2.  Financial  Status  Report  (FSR),  no 
more  than  90  days  after  the  end  of  the 
budget  period;  and 

3.  Final  financial  Status  Report  (FSR) 
and  performance  reports,  no  more  than 
90  days  after  the  end  of  the  project' 
period. 

Send  all  reports  to  the  Grants 
Management  Specialist  and  a  copy  to 
the  Project  Officer  identified  in  tiie 


"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements 

The  follov«ng  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  of  the  program 
announcement  as  posted  on  the  CDC 
Web  page. 

AR-1     Human  Subjects  Requirements 

AR-2     Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-7    Executive  Order  12372  Review 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11     Healthy  People  2010 

R-12     Lobbying  Restrictions 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Fimding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd,  Atianta,  GA. 30341- 
4146,  Telephone:  (770)  488-2700. 

For  business/grant  management  and 
budget  assistance,  please  contact: 
Sheryl  L.  Heard,  Grants  Management 
Specialist,  Assistance  and  Acquisition 
Branch  B,  CDC  Procurement  and 
Grants  Office,  2920  Brandywine  Road, 
AUanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2723,  Email 
address:  sheard@cdc.gov. 

For  business/grant  management  and 
budget  assistance  in  the  territories, 
contact:  Vincent  Falzone,  Grants 
Management  Specialist,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone  nimiber: 
(770)  488-2763,  Email  address: 
vcf6@cdc.gov. 

For  program  technical  assistance, 
contact:  Joanne  Wojcik,  Public  Health 
Analyst,  Developmental  Disabilities 
Team,  CDC  National  Center  on  Birth 
Defects  and  Developmental  Disabilities, 
4770  Buford  Hwy,  NE  (F-15),  Atianta, 
GA  30341,  Telephone:  (770)  488-7288, 
Email  address:  jwo)cik@cdc.gov. 
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Dated:  May  13,  2003. 
Sandra  R.  Manning, 

Director.  Ptocuremenl  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-12396  Filed  5-16-03;  8:45  am] 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03077] 

Community-Based  Interventions  To 
Reduce  Motor  Vehicle-Related  Injuries; 
Notice  of  Availability  of  Funds 

Application  Deadline:  July  3,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  317,  and  301  of  the  Public 
Health  Service  Act  (42  U.S.C.  247b  and 
241).  The  Catalog  of  Federal  Domestic 
AssistEuice  niunber  is  93.136. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement  study 
to  tailor,  implement,  and  evaluate 
community-based  interventions  with 
demonstrated  effectiveness  to  reduce 
motor  vehicle-related  injuries. 

This  study  addresses  the  "Healthy 
People  2010"  focus  area  of  Injury  and 
Violence  Prevention. 

"Healthy  People  2010:  Health 
Objectives  for  the  Nation"  has  set  an 
objective  of  reducing  motor  vehicle- 
related  fatalities  to  no  more  than  9.2  per 
100,000  persons  from  a  baseline  of  15.6 
per  100,000  persons  in  1998.  To  meet 
this  objective,  the  nation  must  improve 
the  safety  of  motor  vehicle  travel, 
community-by-community,  state-by- 
state.  Deterrence  of  alcohol-impaired 
driving  and  increasing  the  proper  use  of 
occupant  restraints  are  among  the  most 
important  measures  to  further  reduce 
motor  vehicle-related  injiu'ies  and 
deaths. 

The  purpose  of  the  study  is  to  tailor, 
implement,  and  evaluate  commimity- 
based  interventions  with  demonstrated 
effectiveness  for  preventing  motor 
vehicle-related  injuries  within  the 
following  areas:  (1)  Reduce  alcohol- 
impaired  driving  among  high  risk 
groups;  (2)  increase  safety  belt  use 
among  low-use  groups;  and  (3)  increase 
the  use  of  child  safety  seats,  with  an 
emphasis  on  booster  seats. 

In  addition,  the  study  should  gather 
information  on  the  process  of  tailoring 


and  implementing  evidence-based 
community  interventions  such  as 
defining  how  the  interventions  were 
tailored,  barriers  to  implementation,  and 
how  the  various  evaluation  activities 
were  imdertaken. 

This  study  will  require  the  formation 
of  coalitions  of  public  liealth 
departments,  transportation  and  traffic 
safety  agencies.  Governors'  highway 
safety  representatives,  law  enforcement, 
and  academic  evaluation  experts.  These 
coalitions  will  work  with  community 
leaders,  groups,  and  organizations  (e.g., 
policy  makers,  safety  advocates, 
schools,  youth  organizations,  local 
media,  health  care  providers,  and  social 
service  agencies)  to  tailor,  implement, 
and  evaluate  at  least  two  selected 
community-based  interventions. 

Measurable  outcomes  of  the  study 
will  be  in  alignment  with  the  following 
research  priorities  in  transportation 
safety  from  the  National  Center  for 
Injury  Prevention  and  Control  (NCIPC) 
Research  Agenda:  (1)  Evaluate  strategies 
to  implement  and  disseminate  known, 
effective  interventions  to  reduce 
alcohol-impaired  driving  and  test  the 
effectiveness  of  new,  innovative 
strategies;  (2)  develop  and  evaluate 
interventions  that  address  the  proper 
and  consistent  use  of  measures  to 
protect  child  occupants  in  motor 
vehicles;  (3)  develop  methodologies  for 
and  evaluate  the  effectiveness  of  various 
means  to  translate  transportation  safety 
research  findings  into  public  policy. 
The  study  is  expected  to  widely 
disseminate  the  outcomes  through 
traditional  mechanisms,  such  as 
professional  and  peer-reviewed  journal 
publications. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
state  or  local  health  departments  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  Commonwealth  of  Puerto 
Rico,  Virgin  Islands,  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  Federated 
States  of  Micronesia,  Republic  of  the 
Marshall  Islands,  and  Republic  of  Palau. 

Other  required  eligibility  criteria 
include  the  following: 

1.  The  applicant  should  provide 
evidence  that  there  is  an  unmet  need  in 
their  community  for  these  interventions. 
The  intent  of  the  study  is  not  to  support 
existing  activities.  This  can  be  done  by 
describing  the  target  groups  for  the 
selected  interventions  and  documenting 
the  size  of  the  problem  in  these  groups. 

2.  The  applicant  should  provide 
evidence  of  effective  and  well-defined 
collaborative  relationships  within  the 
performing  organization  and  among  the 
coalition  members  that  will  ensure 


implementation  of  the  proposed 
activities.  At  a  minimum,  the  coalition 
must  include  the  recipient  state  or  loced 
health  department,  a  state  or  local 
highway  safety  department 
representative,  the  state  Governor's 
highway  safety  representative  or 
designee,  local  law  enforcement,  and  a 
university-based  evaluation  expert. 
Documentation,  such  as  letters  of 
collaboration,  describing  the  specific 
commitments  and  responsibilities  that 
will  be  undertaken  by  the  coalition 
members  and  community  organizations 
must  be  included. 

3.  The  applicant  and  its  collaborative 
team  should  provide  evidence  of  prior 
experience  in  tailoring,  implementing, 
and  evaluating  community-based 
interventions.  This  experience  must  be 
documented  by  including  publications 
such  as  those  from  peer-reviewed 
journal  articles  or  technical  reports  in 
the  appendix  of  the  application. 

4.  The  recipient  should  provide 
evidence  of  access,  to  target  populations 
and  experience  with  accessing 
community  leaders  and  community- 
level  groups. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an. organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $450,000  is  available 
in  FY  2003  to  fund  approximately  2 
awards.  It  is  expected  that  the  average 
award  will  be  $225,000,  ranging  from 
$200,000  to  $250,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  15,  2003.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  four  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Applicants  will  be  expected  to 
implement  and  evaluate  at  least  two 
community-based  interventions  with 
demonstrated  effectiveness  during  the 
four-year  project  period.  Preference  will 
be  given  to  applicants  who  propose 
implementing  at  least  one  community- 
based  intervention  from  the  following 
list  of  interventions  that  have  strong 
evidence  of  effectiveness  according  to 
the  "The  Guide  to  Community 
Preventive  Services".  [See 
www.thecommunityguide.org  or 
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Attachment  1.  All  Attachments 
referenced  in  this  announcement  are 
posted  with  the  announcement  on  the 
CDC  Web  site.): 

a.  Sobriety  checkpoints  to  reduce 
aloohol-impaired  driving.  Key 
components  of  the  intervention:  officer 
training  in  appropriate  practices; 
implement  or  increase  the  frequency  of 
sobriety  checkpoints  (or  roving  patrols  if 
checkpoints  are  not  feasible);  develop  a 
strategy  for  publicizing  checkpoints 
through  earned  media  (e.g.,  news 
stories)  and/or  paid  media. 

b.  Enhanced  enforcement  campaigns 
to  increase  safety  belt  and  child  safety 
seat  use.  Key  components  of  the 
intervention:  Implement  or  increase  the 
frequency  of  citations  for  violations  of 
the  law,  safety  belt  and/or  child  safety 
seat  checkpoints  (or  roving  patrols  if 
checkpoints  are  not  feasible);  develop  a 
strategy  for  publicizing  the  enhanced 
enforcement  efforts  through  earned 
media  (e.g.,  news  stories)  and/or  paid 
media. 

c.  Efforts  to  increase  possession  and 
use  of  child  safety  seats  and  booster 
seats.  Key  components  of  the 
intervention:  Distribution  of  child  safety 
seats  and/or  booster  seats  among  low 
use  groups;  education  on  appropriate 
use. 

Key  components  of  the  chosen 
interventions  must  be  included  in 
implementation. 

Applicants  may  choose  to  implement 
one  or  more  interventions  writh 
demonstrated  effectiveness  to  reduce 
motor  vehicle-related  injuries  that  are 
not  on  the  above  list.  Applicants  who 
select  interventions  that  are  not 
included  in  the  list  above,  but  have  been 
systematically  reviewed  in  the  peer- 
reviewed  literatiu-e,  must  cite  the  review 
and  summarize  its  findings  in  the 
application. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Establish  the  coalition  that  will 
help  tailor,  implement,  and  evaluate  the 
selected  interventions.  At  a  minimiun, 
the  coalition  must  include  the  recipient 
state  or  local  health  department,  a  state 
or  local  highway  safety  department 
representative,  the  state  Governor's 
highway  safety  representative  or 
designee,  local  law  enforcement,  and  an 
evaluation  expert  or  academic 
researcher  who  has  published  in  the 
peer-review  literature. 


b.  Collect  or  obtain  and  analyze 
baseline  measures  that  will  guide  the 
planning  process  and  serve  as  the  pre- 
intervention  measm^s  of  effectiveness 
(e.g.,  alcohol-related  crashes,  safety  belt 
use,  booster  seat  use). 

c.  If  the  recipient  proposes  to 
implement  enhanced  enforcement 
campaigns  to  increase  safety  belt  use  or 
to  strengthen  child  safety  seat  laws  or 
booster  seat  laws,  the  recipient  must 
first  determine  baseline  use  rates  for 
safety  belts,  child  safety  seats,  and 
booster  seats  using,  at  a  minimum,  a 
comparison  of  observed  use  rates 
determined  from  observational  surveys 
in  the  intervention  and  control 
communities  before  and  after 
implementation  of  the  intervention 
activities. 

d.  U  the  recipient  proposes  to 
implement  sobriety  checkpoints  to 
reduce  alcohol-impaired  driving,  the 
recipient  must  first  determine  rates  of 
alcohol-impaired  driving  using 
appropriate  survey  methods  before  and 
after  implementation  of  the 
intervention.  Direct  assessment  of  driver 
blood  alcohol  content  levels  in  roadside 
surveys  is  the  preferred  method. 
However,  an  acceptable  method  for 
baseline  measurement  would  be  the 
niunber  of  pre-  and  post-intervention 
nighttime  single  vehicle  crashes. 

e.  Develop  a  detailed  plan  for  the 
tailoring  of  the  intervention  for  their 
community,  for  implementation,  and  for 
evaluation  of  the  selected  evidence- 
based  interventions  to  reduce  motor 
vehicle-related  injuries.  Obtain  approval 
for  the  plan  from  each  coalition  member 
and  the  CDC.  v. 

{.  Implement  and  evaluate  the 
selected  interventions.  Sufficient 
resources  should  be  allocated  for  a 
rigorous  evaluation. 

g.  Attend  and  participate  in  technical 
assistance,  planning,  and  project 
briefing  nieetings  coordinated  by  the 
CDC.  (Travel  to  CDC  for  one  meeting  per 
year.) 

h.  Submit  required  reports  on  time. 

Activities  should  be  specifically 
tailored  to  stimulate  community 
ownership  and  investment  in  sustaining 
the  intervention,  if  effective,  beyond  the 
funding  period.  Collaboration  with 
ongoing  activities  such  as  "Safe 
Communities"  and  existing  coalitions 
such  as  "SAFE  KIDS"  is  encoiu-aged. 

The  first  year  of  the  study  will 
include  several  activities:  Establishing 
the  coalition;  evaluating  the  perceptions 
of  stakeholders  regarding  barriers  to 
implementation  and  perceived  benefits 
of  the  intervention;  collecting  and 
analyzing  baseline  information  (e.g., 
alcohol-related  crashes,  DUI  arrests, 
safety  belt  use),  and  developing  a 


detailed  plan  for  implementing  and 
evaluating  two  or  more  interventions. 

At  the  end  of  Year  I,  noncompetitive 
continuation  fimding  will  be  available 
for  Year  II,  contingent  upon  successful 
progress  in  Year  1  and  a  detailed  budget 
for  implementing  and  evaluating  the    - 
selected  interventions.  Years  two 
through  four  will  be  dedicated  to 
implementing,  sustaining,  and 
evaluating  the  selected  interventions. 
The  evaluation  should  include 
systematic  and  detailed  process  data 
regarding  any  unanticipated  barriers 
that  were  encountered  in  implementing 
the  interventions. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
guidance  in  the  tailc»ing, 
implementation,  and  evaluation  of  the 
selected  interventions. 

b.  Review  plans  for  the  tailoring, 
implementation,  and  evaluation  of  the 
selected  interventions. 

c.  Assist  in  ensuring  human  subjects 
assurances  are  in  place  as  needed. 

d.  Assist  in  analysis  and 
dissemination  of  results  including  the 
preparation  of  manuscripts. 

e.  Facilitate  technical  assistance  and 
plaiming  meetings  and  briefings  to  CDC. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  narrative  should  be  no  more  than 
two  single-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  The  letter 
should  identify  the  annoimcement 
number,  the  name  of  the  principal 
investigator,  and  briefly  describe  the 
scope  and  intent  of  the  proposed  study. 
The  letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  the 
number  of  letters  received  will  enable 
CDC  to  plan  the  review  more  effectively 
and  efficiently. 

Application 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
portion  of  the  application  must  not 
exceed  25  pages. 

Applications  should  follow  the  PHS- 
5161  application  and  should  include  the 
following  information: 

1.  The  project's  focus  justifying  the 
intervention  needs  and  describing  the 
scientific  basis  for  the  program,  the 
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expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability,  and  economic 
losses. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  that  will  achieve  the 
objectives,  including  their  sequence. 

4.  A  description  of  the  roles  and 
responsibilities  of  the  principal 
investigator. 

5.  A  description  of  all  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
cooperative  agreement. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
cooperative  agreement. 

6.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
cooperative  agreement. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  letters  of  organizational 
commitments  of  support  and  a  clear 
statement  of  their  roles. 

8.  A  detailed  budget  for  the 
cooperative  agreement. 

9.  An  explanation  of  how  the  research 
findings  will  contribute  to  the  national 
effort  to  reduce  the  morbidity,  mortality 
and  disability  caused  by  injuries. 

A.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

The  LOI  must  be  received  by  4  p.m. 
eastern  time  on  or  before  June  9.  2003. 
Submit  the  LOI  to:  Stephen  Lester, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146.  Telephone:  770-^88-l«998. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS-5161  application.  Forms 
are  available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  July  3,  2003.  Submit 
the  application  to:  Technical 
Information  Management— PA#03077, 


CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  eastern  time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  coimnercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failiu-e 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  emd  will 
be  an  element  of  evaluation. 

Eligible  applications  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  peer  review 
special  emphasis  panel  (SEP)  appointed 
by  CDC  that  will  review  the  scientific 
merit  of  the  applications.  This  will  be 
the  primary  review  of  applications. 
These  SEP  reviewers  will  review  all 
applications  for  scientific  merit  using 
current  National  Institutes  of  Health 
(NTH)  criteria  (a  scoring  system  of  1 00- 
500  points)  to  evaluate  the  methods  and 
scientific  quality  of  the  application.  All 
categories  are  of  equal  importance, 
however,  the  application  does  not  need 
to  be  strong  in  all  categories  to  be 


judged  likely  to  have  a  major  scientific 
impact. 
Factors  to  be  considered  will  include: 

1.  Significance 

Applicant  has  described  how  this 
study  will  advance  scientific  knowledge 
of  how  to  tailor,  implement,  and 
evaluate  community-based 
interventions  for  preventing  motor 
vehicle-related  injuries. 

2.  Approach  (for  Tailoring, 
Implementing,  and  Evaluating  the 
Selected  Interventions) 

The  extent  to  which  the  applicant's 
work  plan  and  timetable  includes: 

a.  The  identification  of 
representatives  to  be  named  as  members 
of  the  coalition,  including  a  description 
of  the  areas  of  expertise  covered  by 
each;  the  specific  roles  and 
responsibilities  of  each  in  implementing 
this  cooperative  agreement;  methods  for 
making  decisions;  etc. 

b.  Memorandum  of  agreement  and 
imderstanding  or  letters  of  support  from 
these  collaborating  organizations  as  an 
appendix,  and  the  extent  to  which  these 
letters  indicate  that  the  applicant  and 
the  other  collaborating  organizations 
have  established  a  "working 
partnership"  which  specifies  the  active 
roles  each  will  have  in  the  study. 

c.  Plans  for  collecting  or  obtaining 
and  analyzing  baseline  (pre- 
intervention)  and  follow-up  data  for  the 
measures  of  effectiveness. 

d.  A  description  of  the  process  used 
in  selecting  the  interventions  to  be 
implemented. 

e.  A  description  of  the  process  to  be 
used  in  preparing  the  detailed  plan  for 
tailoring,  implementing  emd  evaluating 
the  selected  interventions. 

f.  Initial  plans  to  rigorously  evaluate 
the  interventions  including  appropriate 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  o£  the 
identified  objectives  of  the  cooperative 
agreement.  Measures  should  be 
objective  and  quantifiable  and  measure 
the  intended  outcome. 

g.  Plans  to  train  and  support  staff 
regarding  the  responsibilities  of  this 
cooperative  agreement,  and  the 
availability  of  staff  and  facilities  to  carry 
out  this  cooperative  agreement. 

h.  Acknowledgement  of  potential 
problem  areas  and  plans  to  consider 
alternative  tactics. 

3.  Investigator 

The  extent  to  which  the  applicant  has 
documented  that  the  principal 
investigator  is  appropriately  trained  and 
well-suited  to  carry  out  the  study. 


4.  Environment 

The  extent  to  which  the  applicant  and 
proposed  collaborators  have 
documented: 

a.  Their  history  and  current  capacity 
to  provide  a  leadership  function  in 
convening  and  facilitating  the  work  of 
the  coalition. 

b.  Their  history  and  current  capacity 
to  provide  a  leadership  function  in  the 
tailoring,  implementation,  and 
evaluation  of  the  selected  community- 
based  interventions  to  reduce  motor 
vehicle-related  injuries. 

c.  Their  history  and  current  capacity 
to  present  findings  at  national 
conferences  and  prepare  peer-reviewed 
manuscripts. 

d.  A  willingness  to  attend  and 
participate  in  technical  assistance  and 
planning  meetings  and  related  travel,  to 
Atlanta  coordinated  by  the  CDC  for  all 
cooperative  agreement  recipients. 

e.  Their  organizational  capacity  to 
realize  the  objectives  of  the  cooperative 
agreement. 

f.  Their  management  operation, 
structure  and/or  organization.  An 
organizational  chart  of  the  applicant's 
organization  should  be  included  as  an 
appendix.  Additionally,  the  applicant 
should  include  within  their 
management  plan  the  specific  role  and 
mechanisms  to  be  established  to  ensure 
effective  coordination,  communication 
and  shared  decision  making  among  the 
involved  agencies/organizations. 

g.  A  staffing  plan  for  the  project, 
noting  existing  staff  as  well  as 
additional  staffing  needs.  The 
responsibilities  of  individual  staff 
members  including  the  level  of  effort 
and  allocation  of  time  for  each  project 
activity  by  staff  position  should  be 
included.  The  specific  staff  positions 
within  the  other  involved  state  level 
agencies,  both  in-kind  and  funded, 
should  be  described. 

h.  Resumes,  biosketches,  and/or 
position  descriptions  (i.e.  for  current 
staff,  in-kind,  and  proposed  positions  to 
be  ftmded  under  this  cooperative 
agreement)  should  be  included  as  an 
appendix.  This  should  include  the  use 
of  consultants,  as  appropriate. 

i.  A  continuation  plan  in  the  event 
that  key  staff  leave  the  project,  how  new 
staff  will  be  smoothly  integrated  into  the 
project,  and  assurances  that  resources 
will  be  available  when  needed  for  this 
project. 

j.  Previous  experience  of  project  staff 
to  submit  required  reports  on  time. 

5.  Ethical  Issues 

What  provisions  have  been  made  for 
the  protection  of  human  subjects  and 
the  safety  of  the  research  environments? 


How  does  the  applicant  plan  to  handle 
issues  of  confidentiality  and  compliance 
with  mandated  reporting  requirements, 
(e.g.,  suspected  child  abuse)?  Does  the     . 
application  adequately  address  the 
requirements  of  45  CFR  part  46  for  the 
protection  of  human  subjects?  (An 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable.)  The  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits.  Is  there  evidence  of  effective 
working  relationships  between  the 
applicant  and  community 
organizations?  Does  the  applicant 
describe  experience  in  developing 
community  partnerships  and  the 
community's  current  and  anticipated 
capacity  to  carry  out  the  proposed 
activities? 

6.  Study  Samples 

Are  the  samples  rigorously  defined  to 
permit  complete  independent 
replication  at  another  site?  Have  the 
referral  sources  been  described, 
including  the  definitions  and  criteria? 
What  plans  have  been  made  to  include 
women  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  research?  How 
will  the  applicant  deal  with  recruitment 
and  retention  of  subjects? 

7.  Dissemination 

a.  Plans  to  present  findings  to  local, 
state,  regional,  and  national  audiences. 

b.  Plans  to  prepare  peer-reviewed 
manuscripts  based  on  the  study. 

8.  Measures  of  Effectiveness 

Are  the  measures  set  forth  in  the 
application  in  accordance  with  CDC's 
performance  plans?  How  adequately  has 
the  applicant  addressed  these  measures? 

The  SEP  will  also  examine  the 
appropriateness  of  the  proposed  study 
budget  and  duration  in  relation  to  the 


proppsed  research  and  the  availability 
of  data  required  for  the  study 

The  secondarv'  review  will  b*^ 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  nf  the 
Advisory-  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  ACIPC 
Federal  agency  experts  will  be  invited  to 
attend  the  secondary  review  and  will 
receive  modified  briefing  books  (i.e., 
abstracts,  strengths  and  weaknesses 
from  summary  statements,  and  project 
officer's  briefing  materials).  ACIPC 
Federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest  so 
that  unwarranted  duplication  in 
federally  funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations, 
and  their  recommendations  will  be 
carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
ACIPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered  will 
be  the  same  as  those  considered  by  the 
SPRS. 

The  subcommittee's  responsibility  is 
to  develop  funding  recommendations 
for  the  NCIPC  Director  based  on  the 
results  of  the  primary  review,  the 
relevance  and  balance  of  proposed 
research  relative  to  the  NCIPC  programs 
and  priorities,  and  to  assure  that 
unwarremted  duplication  of  federally " 
funded  research  does  not  occur.  The 
secondar}'  review  committee  has  the 
latitude  to  recommend  to  the  NCIPC 
Director,  to  reach  over  better  ranked 
proposals  in  order  to  assure  maximal 
impact  and  balance  of  proposed 
research.  The  factors  to  be  considered 
will  include: 

1.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

2.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

3.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Healthy  People 
2010,  the  Institute  of  Medicine  report. 
Reducing  the  Burden  of  Injury,  and  the  • 
NCIPC  Injury  Research  Agenda. 

4.  Budgetary  considerations  including 
the  extent  to  which  the  budget  is 
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reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  hiterim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-13    Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-20    Conference  Support 

J.  Where  To  Obtain  Additional 
Infonnation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  bttp:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 


For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Stephen  Lester, 
Grants  Management  Specialist,  CDC 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-488-1998. 
E-mail  address:  SVL3@cdc.gov. 

For  program  technical  assistance, 
contact:  Tim  Groza,  MPA,  Project 
Officer,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  NE,  MS  K-63,  Atlanta, 
GA  30341-3724.  Telephone:  770-^676. 
E-mail  address:  tgroza@cdc.gov. 

Dated:  May  13,  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-12398  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Numtwr  03109] 

Cooperative  Agreement  for 
Surveillance  and  Eradication  in  the 
Global  Guinea  Worm  Eradication 
Effort;  Notice  of  Availability  of  Funds 

Application  Deadline:  July  3,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  sections 
301(a)  (42  U.S.C.  241(a)),  311(42  U.S.C. 
243),  and  317(k)(2)  (42  U.S.C. 
247b(k)(2)),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  surveillance  and 
eradication  in  the  global  Guinea  worm 
eradication  effort.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Inununization  and 
Infectious  Diseases. 

The  purpose  of  the  program  is  to 
provide  assistance  for  the  eradication  of 
dracunculiasis  (Guinea  worm  disease) 
in  all  endemic  countries. 


Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Infectious  Diseases:  Protect 
Americans  from  infectious  diseases. 

C.  Eligible  Applicants    ' 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizationsand  by  governments  and 
their  agencies;  that  is: 

•  Universities 

•  Colleges 

•  Technical  schools 

•  Research  Institutions 

•  Hospitals 

•  Community-based  organizations 

•  Faith-based  organizations 

•  Federally  recognized  Indian  tribal 
governments 

•  Indian  Tribes 

•  Indian  tribal  organizations 

•  State  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau) 

•  Political  subdivisions  of  States  (in 
consultation  with  States) 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal. 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $95,000  is  available  in 
FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  The  funding  estimate  will  not 
change  so  any  application  exceeding 
$95,000  will  not  be  considered. 

A  continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

No  matching  funds  are  required  for 
this  program. 

Funding  Preferences 

Preference  will  be  extended  to 
applicants  demonstrating  leadership 
among  the  recognized  partners  of  the 
global  Guinea  worm  eradication 
campaign,  with  a  record  of  success 
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supporting  and  coordinating 
international  disease  eradication 
campaigns,  specifically  in  generating 
political  will,  financial  support  and 
providing  technical  expertise;  to  those 
organizations  documenting  existing 
infrastructxire  (i.e.,  materiel  resoiu-ces, 
staffing  sufficiency,  epidemiologic 
surveillance  capacity  and  experience, 
international  field  experience, 
experience  in  successful  eradication 
campaigns,  and  consistent  experience 
successfully  dealing  with  regional  cross- 
border  issues);  and  to  those  applicants 
demonstrating  established  collaboration 
with  ministries  of  health  in  targeted 
countries. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Develop  and  implement 
surveillance  plans  to  identify,  contain 
and  report  cases  of  dracunculiasis  in  the 
highest,  secondary  and  tertiary  priority 
areas  endemic  for  Guinea  worm  in 
Africa. 

b.  Develop  and  implement 
interventions  in  targeted  and  priority 
areas. 

c.  Provide  sufficient  and  adequately 
trained  personnel. 

d.  Develop  an  evaluation  plan  to 
assess  development  and  implementation 
of  interventions  and  surveillance 
activities. 

2.  CDC  Activities 

a.  Collaborate  with  the  recipient  on 
the  design,  development  and 
implementation  of  epidemiologic 
studies  regarding  Guinea  worm 
interventions. 

b.  Collaborate  with  the  recipient  on 
site  selection  in  the  highest  priority 
areas  of  Nigeria,  Ghana,  and  Togo,  in  the 
secondary  priority  areas  of  the  tri-border 
regfion  of  Mali,  Niger,  and  Biu-kina  Faso, 
and  in  the  tertiary  priority  areas  of  the 
remaining  West  African  coimtries  (i.e., 
Mauritania,  Benin,  and  Cote  d'lvoire). 

c.  Collaborate  with  the  recipient  on 
assessing  the  use  of  intervention 
supplies  and  materials  to  specific 
country  Guinea  worm  eradication 
programs. 

d.  Provide  medical  consultation, 
programmatic  review,  and 
epidemiologic  assistance  when  and 
where  possible  in  project  areas  during 
Guinea  worm  drives. 

e.  Provide  technical  expertise  in  the 
form  of  one-on-one  or  group 


consultations  by  phone,  in  person,  or 
via  formal  or  informal  meetings. 

f.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
imtil  the  research  project  is  completed. 

F.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  optional  for  this  program. 
The  Program  Announcement  title  and 
nmnber  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  one 
page,  single-spaced,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
12-point  font.  Your  letter  of  intent  will 
be  used  to  enable  CDC  to  determine  the 
level  of  interest  in  the  aimoimcement 
and  should  include  the  foUovdng 
information,  a  brief  description  of  the 
proposed  study,  the  business  address  of 
the  organization,  and  the  name  and 
phone  number  of  the  Principal 
Investigator, 

Applications 

The  Program  Announcement  title  and 
niunber  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
imreduced  12-point  font. 

The  narrative  should  consist  of 
Experience  and  Background, 
Implementation  Plan,  Capacity, 
Methods,  Evaluation,  Objectives, 
Measures  of  Effectiveness,  Budget,  and 
Human  Subjects.  The  Implementation 
Plan  should  address  activities  to  be 
conducted  over  the  entire  five  year 
project  period. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  Jime  3,  2003,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  398  (OMB  Number  0925- 
0001)(Adhere  to  the  instructions  on  the 
Errata  Instruction  Sheet  for  PHS  398). 
Forms  are  available  at  the  following 


Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  July  3,  2003.  Submit 
the  application  to:  Technical 
Information  Management-PA03109', 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atianta,  GA 
30341-4146.  Applications  may  not  be 
submitted  electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  eastern  time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
nattu-al  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failiu-e 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measm-es  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 
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An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Experience  and  Background  (30 
Points) 

The  extent  to  which  the  applicant 
documents  previous  participation  and 
leadership  in  the  ongoing  Guinea  worm 
eradication  effort,  including  provision 
of  political  support  through  ministries 
and  heads  of  state  that  reflect  regional 
coordination  of  resources  and  efforts, 
the  applicant's  grasp  of  the  elements 
and  magnitude  of  effort  necessary  to 
strategize  the  eradication  of  Guinea 
worm,  ability  to  respond  to 
unanticipated  needs,  and  overall 
commitment. 

2.  Project  Implementation  Plan  (20  Total 
Points) 

a.  The  extent  to  which  the  applicant 
demonstrates  knowledge  of  the  effort 
needed  to  eradicate  Guinea  worm,  time 
frames,  performance  standards,  and 
management  of  financial  and  materiel 
resources.  A  demonstration  of  overall 
high  quality  in  an  implementation  plan, 
including:  (1)  Compatibility  with  the 
global  Guinea  worm  eradication  effort; 

(2)  acceptability  of  the  plan  by  key 
partners  in  the  Guinea  worm  effort;  and 

(3)  a  description  that  indicates  the 
applicant's  understanding  of  relevant 
issues,  obstacles  and  goals.  (15  points) 

b.  If  research  involving  human 
subjects  is  proposed,  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes:  (1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
proposed  studies  is  adequate  to  measure 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community/ies  and  recognition  of 
mutual  benefits.  (5  points) 

3.  Capacity  (15  Points) 

The  extent  to  which  the  applicant 
demonstrates  sufficient,  existing 
capacity  to  carry  out  the  proposed  plan, 
including  staffing  proposals  (with 
curriculum  vitae,  titles  and  roles). 

4.  Methods  (15  Points) 

The  extent  to  which  applicant 
describes  clear,  practiced  and  accepted 


methods  to  implement  elements  of  a 
Guinea  worm  eradication  progreun. 

5.  Evaluation  (10  Points) 

The  feasibility  of  the  evaluation 
methods  or  procedures  to  monitor 
proposed  activities,  and  the  evaluation 
criteria  to  measure  program 
accomplishments. 

6.  Objectives  (5  Points) 

The  extent  to  which  (1)  the  stated 
goals  are  specific,  measurable,  realistic, 
and  time-phased;  (2)  the  objectives  are 
related  to  the  piupose{s)  stated  in  the 
Program  Announcement;  and  (3) 
measures  are  objective  and  quantitative. 

7.  Measures  of  Effectiveness  (5  Points) 

The  extent  to  which  the  applicant 
provides  Measures  of  Effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
award;  that  such  measures  are  objective/ 
quantitative  and  adequately  measure  the 
intended  outcome. 

8.  Budget  (Not  Scored) 

The  extent  to  which  the  budget 
provides  detail  and  justification,  and 
that  they  are  consistent  with  the  stated 
objectives  and  adequate  to  support 
proposed  activities. 

9.  Protection  of  Human  Subjects  (Not 
Scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  title  45  CFR  part  46  for  the  protection 
of  human  subjects.  (Not  scored; 
however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activity 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 


3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
website. 

AR-1     Human  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-7    Executive  Order  12372 

AR-1 0    Smoke  Free  Work  Place 
Requirements 

AR-11  Healthy  People  2010 

AR-1 2  Lobbying  Restrictions 

AR-15  Proof  of  Non-Profit  Status 

AR-2  2  Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site.  Internet  address:  http:// 
ivww.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-^88-2700. 

For  business  management  and  budget 
assistance,  contact:  Yolanda  Sledge, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146.  Telephone:  770-488-2787. 
E-mail  Address:  yisO@cdc.gov. 

For  program  technical  assistance, 
contact:  Linda  A.  Webb,  Public  Health 
Advisor  (MS/F22),  Centers  for  Disease 
Control  and  Prevention,  4770  Bufford 
Highway,  NE.,  Atlanta,  GA  30341^146. 
Telephone:  770/488-7784.  E-mail 
address:  law6@cdc.gov. 

Dated:  May  13,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Cen ters  for  Disease  Control  and  Preven tion . 
[FR  Doc.  0.3-12399  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03062] 

National  Organizations'  Support  for 
Oral  Health  Programs;  Notice  of 
Availability  of  Funds 

Application  Deadline:  July  3,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Section  317(k)(2)  of  the  Public  Health 
Service  Act,  (42  U.S.C.  247b(k)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  the  National  Organizations' 
^pport  for  Oral  Health  Programs.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Oral  Health. 
i   The  purpose  of  the  program  is  to 
provide  support  for  coordination  of 
effort  to  identify  state  oral  health 
program  needs;  facilitate  development 
of  systems  and  procedures  that  ensiu-e 
the  inclusion  of  essential  and 
scientifically  sound  oral  health  program 
components;  and  enhance  the 
effectiveness  of  state  and  local  health 
department  programs  to  prevent  and 
control  oral  diseases  in  accordance  with 
"Oral  Health  in  America:  A  Report  of 
the  Surgeon  General"  and  the  National 
Oral  Health  "Call  to  Action"  and 
accomplish  the  oral  health-related 
objectives  of  Healthy  People  2010. 

Measures  to  address  performance 
consistent  with  this  program 
announcement  should  be  included  with 
the  application. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
national,  public  and  private  nonprofit 
organizations  that  have  developed  and 
implemented  nationwide  programs  and 
activities  designed  to  promote  state  and 
local  health  department  capacity  to 
carry  out  essential  public  health 
functions  as  they  relate  to  oral  disease 
prevention  and  control.  National 
(Xganizations  that  serve  as  an  imibrella 
organization  for  their  constituents  (state 
and  local  oral  health  programs)  provide 
a  unique  opportunity  to  address  barriers 
to  prevention  and  control,  enhance 
population  based  programs,  and 
improve  the  nation's  oral  health.  The 
program  effort  will  be  national  in  scope 


with  outcomes  useful  to  all  state  health 
agencies. 

■     Note:  Title  2  of  the  United  States  Code 
section  161 1  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds:  Approximately 
$350,000  is  available  in  FY  2003  to  hind 
one  award.  It  is  expected  that  the  award 
will  begin  on  or  about  June  30,  2003, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Fimding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds:  Fimds  may  be  used  to 
support  personnel,  and  to  purchase 
supplies  and  services  directly  related  to 
program  activities  and  consistent  with 
the  scope  of  the  cooperative  agreement. 
While  the  purchase  of  equipment  is 
discouraged,  it  will  be  considered  for 
approval  if  justified  on  the  basis  of 
being  essential  to  the  program  and  not 
available  from  any  other  source.  Funds 
provided  under  this  cooperative 
agreement  are  not  to  be  used  to  conduct 
research.  Fimds  may  not  be  used  for  the 
purchase  or  lease  of  land  or  buildings, 
construction  of  facilities,  renovation  of 
existing  space,  or  the  delivery  of  clinical 
and  therapeutic  services,  personal 
health  services,  medications, 
rehabilitation  or  other  costs  associated 
with  screening  or  treatment  for  oral 
diseases. 

Recipient  Financial  Participation: 
Matching  funds  are  not  required  for  this 
program. 

Funding  Preferences:  Funding  priority 
will  be  given  to  applicants  that 
demonstrate:  The  ability  to  analyze, 
advise,  and  fulfill  liaisons 
responsibilities  for  oral  health  and  other 
related  activities  within  public  health 
agencies;  experience  in  collaboration 
with  other  national  dental  and  public 
health  organizations  to  disseminate 
information  on  the  needs  and  services 
provided  by  oral  disease  prevention  and 
control  programs  and  to  recommend 
and  advocate  for  improved  policies  and 
programs;  and  capacity  to  provide 
consultation  and  guidance  to  state  and 
local  health  department  programs 
focused  on  the  establishment  and 
improvement  of  statewide  systems  of 
coordinated,  population-based  oral 
disease  prevention  and  control. 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Develop  and  implement  a  plan  to 
design  and  disseminate  new  and/or 
update  existing  surveillance  tools  for 
use  by  state  programs  to  assess  oral 
health  status  and  needs  on  the  state  and 
community  levels. 

b.  Provide  technical  assistance,  upon 
request  from  state  oral  health  programs, 
to  strengthen  capacity  to  conduct  oral 
health  surveillance.  Technical 
assistance  may  be  provided  through 
one-on-one  consultation,  workshops, 
conferences,  or  other  forums. 

c.  Develop  and  implement  a  plan  to 
revise  and  disseminate  nationally 
accepted  guidelines  for  state  and 
territorial  oral  health  programs  to 
incorporate  lessons  learned  and  new  or 
alternative  practices  identified  as 
promising. 

d.  Develop,  write,  implement,  and 
evaluate  a  process  for  assessments  of 
state  oral  health  programs.  The  process 
shall  address,  but  is  not  limited  to: 

(1)  Procedures  for  submission  and 
processing  of  state  requests  for 
assessments;  (2)  criteria  for  and 
selection  of  assessment  team  leader  and 
additional  team  members;  (3)  state,  team 
leader,  and  team  member 
responsibilities;  (4)  state  and  assessment 
team  preparations;  (5)  guidelines  for 
logistical  arrangements;  (6)  the 
assessment  process;  (7)  report 
preparation  and  delivery;  (8)  post- 
assessment  follow-up.  Recipient  should 
also  include  evaluation  activities  to 
measure  outcomes  of  state  assessments 
and  determine  effectiveness  of  state 
program  assessment  as  a  strategy  that 
impacts  enhancement  of  oral  health 
program  capacity  to  perform  core  public 
health  functions  pertaining  to  oral 
disease  prevention  and  control. 

e.  Develop,  implement,  and  evaluate  a 
written  plan  for  initiating  and 
maintaining  liaison  and  collaborative 
associations  with  other  key 
organizations.  At  a  minimum,  the  plan 
should  address  (1)  determination  of 
relevance;  (2)  development  of  clear  and 
specific  objectives  to  be  achieved 
through  each  association;  (3)  activities 
to  be  undertaken;  (4)  responsibilities, 
including  reporting,  of  recipient 
organization  representative(s) 
conducting  liaison  or  collaborative 
activities;  and  (5)  evaluation. 
,    f.  Co-sponsor,  with  CDC  and  other 
agencies  and  national  organizations,  an 
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annual  public  health  conference  to 
present  information  on  state-of-the-art 
oral  disease  prevention  and  control 
research  and  practices  and  to  facilitate 
networking  across  oral  health-related 
disciplines.  Recipient  responsibilities 
will  include,  but  may  not  be  limited  to, 
oversight  of  conference  management 
and  collaboration  with  CDC  and  other 
co-sponsors  to  coordinate,  plan,  and 
evaluate  the  conference  each  year. 

g.  Identify,  describe,  and  disseminate 
promising  public  health  approaches  to 
improving  oral  health  with 
demonstrated  and/or  potential  success 
based  on  criteria  that  may  include 
effectiveness,  efficiency,  collaboration, 
and  sustainability.  Descriptions  and 
dissemination  of  identified  practices 
should  be  designed  to  support  the 
ability  of  users  to  select  promising 
practices  and  make  modifications  as 
needed  for  application  within  the 
context  of  their  own  programs, 
resomt:es,  and  sociopolitical 
enviroimients.  Recipient  will  meet 
annually  with  CDC  to  discuss  progress 
and  coordination. 

h.  Enhance  dissemination  of 
information  among  state  oral  health 
programs  and  between  state  programs 
and  their  public/private  partner  by 
developing,  maintaining,  and  evaluating 
information  technology  (IT)  resources. 
Disseminated  information  may  include, 
but  not  be  limited  to,  summaries  of 
features  and  characteristics  of  state  oral 
health  programs,  results  of  state  and 
community  data  analysis,  effective 
practices,  new  initiatives,  calendar  of 
events,  and  questions  and  answer 
exchange.  Data  stored  and  presented  on 
the  web  site  will  be  aggregate  data  from 
state  oral  health  programs.  No  sensitive 
or  person-level  data  will  be  stored  or 
displayed.  It  is  expected  that  the 
recipient  will  need  to  provide  IT  skills 
in  areas  such  as  (1)  data  base 
administration  (designs,  builds  and 
maintains  relational  databases)  with 
experience  in  Web-enabled  databases; 
(2)  development  of  static  Web  pages 
such  as  hyper  text  mark  up  language 
(html),  dynamic  Web  pages  such  as 
active  server  pages  (asp),  and  text-based 
search  engines  at  a  minimum;  other 
types  of  pages  or  programming 
languages  depending  on  the  goals  of  the 
five-year  plan;  and  improvement  of 
usability  and  accessibility,  such  as 
section  508  of  the  Rehabilitation  Act  (29 
U.S.C.  794d)  compliance,  of  Web  sites; 
and  (3)  local  area  network  (LAN)  and 
internet  server  maintenance,  including 
seeming  or  hardening  the  Web  site 
against  attacks. 


2.  CDC  Activities 

a.  Provide  assistance  to  develop  and 
evaluate  an  internet-based  oral  health 
information  system,  including  technical 
assistance  in  epidemiology  and 
surveillance,  Web  development 
(including  assessment  of  usability  and 
accessibility),  and  editorial  support. 

b.  Collaborate  with  recipient  to  assess 
state  oral  health  programs  using  . 
nationally  accepted  guidelines. 

c.  Provide  assistance  to  plan  an 
annual  public  health  conference  that 
includes,  but  is  not  limited  to, 
representation  at  conference 
development  meetings  and 
identification  and  provision  of  CDC 
speakers. 

d.  Collaborate  with  recipient  to 
develop  and  evaluate  a  process  for 
identifying  and  disseminating 
popidation  based  oral  health  practices 
with  demonstrated  and/or  promising 
success. 

e.  Meet  annually  with  recipient  to 
address  progress  and  coordination  of 
activities  to  identify,  describe,  and 
disseminate  oral  health  practices  that 
have  demonstrated  and/or  promised 
success. 

f.  Determine  information"  technology 
needs  and  disseminate  information 
gathered  through  the  recipient  activities 
under  this  cooperative  agreement. 

F.  Content 

Letter  of  hitent  (LOI):  A  LOI  is 
requested  from  each  applicant  applying 
for  this  program  announcement.  The 
narrative  should  be  no  more  than  one 
single-spaced  page,  printed  on  one  side, 
with  one-inch  margins,  and  unreduced 
12-point  font.  Your  LOI  will  not  be 
evaluated,  but  will  be  used  to  assist  CDC 
in  planning  for  the  objective  review  for 
this  program,  and  should  include  the 
announcement  number,  a  statement  of 
the  intent  to  apply,  and  the  amount  of 
funds  to  be  requested. 

Applications:  The  Program 
Announcement  title  and  number  must 
appear  in  the  application.  Use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  35  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
uiueduced  12-point  font. 

The  narrative  shoiUd  consist  of: 

1 .  Executive  Summary 

Provide  a  clear  and  concise  summary 
of  the  need  for  a  national  oral  health 


program,  proposed  goals,  major 
objectives  and  activities  required  for 
achievement  of  program  goals  and 
amoimt  of  Federal  funding  requested  for 
budget  year  one  of  this  cooperative 
agreement.  Include  proof  of  non-profit 
status. 

2.  Needs  Assessment  and  Capacity 

Describe  the  documented  need  for  the 
proposed  activities,  current  activities 
that  provide  relevant  experience  and 
expertise  to  perform- the  proposed 
activities,  and  collaborative 
relationships  with  other  agencies  and 
organizations  that  will  be  involved  in 
the  proposed  activities. 

3.  Five- Year  Plan 

Describe  realistic  five-year  goals  and 
measurable,  time-phased  objectives  for 
each  proposed  project;  the  major 
activities  to  achieve  each  objective; 
plans  for  collaboration  with  partners, 
including  the  CDC;  and  the  evaluation 
process  that  will  be  used  to  determine 
effectiveness  and  irutiate  modifications 
as  needed. 

4  Year  One  Operational  and  Evaluation 
Plan 

Provide  specific,  measurable,  and 
time-phased  year  one  objectives  for  each 
proposed  project,  the  specific  activities 
proposed  to  achieve  the  year  one 
objectives,  and  a  projected  timetable  for 
completion  that  displays  dates  for  the 
accomplishment  of  tasks  and  identifies 
responsible  parties.  For  each  year  one 
objective,  specify  how  achievement  will 
be  measured  and  documented. 

5.  Management  and  Staffing  Plan 

Describe  how  the  program  will  be 
effectively  managed.  Include  the 
following: 

a.  Management  structure  including 
the  lines  of  authority  and  plans  for  fiscal 
control. 

b.The  staff  positions  responsible  for 
implementation  of  the  program. 

c.  Qualifications  and  experience  of 
the  designated  staff. 

6.  Budget  and  Justification 

Provide  a  detailed  budget  request  and 
line  item  justification  that  is  consistent 
with  the  purpose  of  the  program  and  the 
proposed  objectives  and  activities.    • 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI):  The  letter  of 
intent  must  be  received  by  4  p.m. 
eastern  time  June  9,  2003.  Submit  the 
LOI  to  the  Grants  Management 
Specialist  listed  in  the  "Where  to  Find 
Additional  Information"  section  of  this 
announcement. 

Application  Forms:  Submit  the  signed 
original  and  two  copies  of  PHS  5161-1 
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(OMB  Number  0920-0428).  Forms  are 
available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm.  If  you  do  not  have  access 
to  the  Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

The  application  must  be  received  by 
4  p.m.  eastern  time  July  3.  2003.  Submit 
the  application  to:  Technical 
Information  Management — PA03062, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of 
Application  Receipt:  A  postcard  will  be 
mailed  by  PGO-TIM,  notifying  you  that 
GDC  has  received  your  application. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  4  p.m.  eastern 
time  on  the  deadline  date.  Any 
applicant  who  sends  their  application 
by  the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following  criteria 
(the  criteria  are  listed  in  descending 
order  by  weight  of  score): 

1.  Five-Year  Plan  (35  points) 

The  extent  to  which  the  applicant 
clearfy  identifies  realistic  five-year 
goals,  measurable,  time-phased 
objectives  for  each  proposed  project, 
and  the  major  activities  to  achieve  the 
objectives;  provides  a  realistic  plan  for 
collaboration  with  partners  including 
CDC  in  the  projects;  and  describes  an 
evaluation  process  that  is  likely  to 
provide  meaningful  information  about 
the  achievement  of  objectives. 


2.  Year  One  Plan  (30  points) 

The  extent  to  which  the  year  one 
objectives  are  specific,  measurable  and 
time-phased;  tasks  and  activities  are 
logical;  the  projected  timetable  is 
reasonable  and  realistic;  and  measures 
of  progress  and  achievement  are 
described. 

3.  Needs  Assessment  and  Capacity  (20 
points) 

The  extent  to  which  the  applicant 
demonstrates  experience  and  expertise 
to  perform  the  proposed  activities  and 
provides  evidence  of  collaborative 
relationships  with  other  agencies  and 
organizations  relevant  to  the 
achievement  of  proposed  goals  and 
objectives. 

4.  Management  and  Staffing  Plan  (15 
points) 

The  extent  to  which  the  applicant 
demonstrates  management  structure  and 
staff  positions  with  clear  lines  of 
authority  and  plans  for  fiscal  control, 
and  that  designated  staff  have 
appropriate  qualification  and 
experience. 

5.  Budget  and  Justification  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the 
proposed  program  objectives  and 
activities. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  pliis  two 
copies  of: 

1.  An  interim  progress  report  is  due 
no  later  than  March  30.  2004. 
Subsequent  interim  reports  will  be  due 
on  the  30th  of  March  each  budget  year 
through  March  30,  2009.  The  interim 
progress  report  will  serve  as  your  non- 
competing  continuation  application, 
and  must  contain  the  following 
elements: 

a.  A  succinct  description  of  the 
program  accomplishments/narrative  and 
progress  made  in  meeting  each  Current 
Budget  Period  Program  Objective  dining 
the  first  six  months  of  the  budget  period 
(June  30th  through  December  31st).  See 
Measm-es  of  Performance  below. 

b.  The  reason(s)  for  not  meeting 
established  program  objectives  and 
strategies  to  be  implemented  to  achieve 
unmet  objectives. 

c.  Current  Budget  Period  Financial 
Progress. 

d.  A  description  of  New  Budget 
Period  Proposed  Activities  and  t 
Objectives. 

e.  Detailed  Line-Item  Budget  and 
Justification. 


f.  For  all  proposed  contracts,  provide 
the  name  of  contractor,  method  of 
selection,  period  of  performance,  scope 
of  work,  and  itemized  budget  and 
budget  justification.  If  the  information  is 
not  available,  please  indicate  To  Be 
Determined  until  the  information 
becomes  available,  it  should  be 
submitted  to  CDC  Procm^ment  and 
Grants  Management  Office  contact 
identified  in  this  program 
aimouncement. 

2.  Annual  progress  and  financial 
status  reports,  no  more  than  90  days 
after  the  end  of  the  budget  period  and 
consist  of  the  same  information  outlined 
for  the  interim  progress  report  in  (a) 
through  (c). 

3.  Fined  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Measures  of  Performance 

Applicants  are  required  to  provide 
measures  of  performance  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
performance  must  relate  to  the 
Recipient  Activities  {see  section  E.l.a-h 
of  this  announcement)  as  described 
below.  Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  measures  of 
performance  shall  be  submitted  with  the 
interim  progress  reports  and  shall  be  an 
,  element  of  evaluation  for  continuation. 

1.  Design  and  dissemination  of  new, 
and/or  update  of  existing  surveillance 
tools  for  state  programs:  Docimientation 
should  include  the  need  for  new  and/or 
updated  surveillance  tools,  description 
of  the  development  or  revision  process, 
identification  of  those  participating  in 
the  development  and  review  of  the 
tool(s),  and  dissemination  methods  and 
measurable  outputs  that  demonstrate 
that  the  intended  audience  has  been 
reached. 

2.  Provision  of  technical  assistance  to 
enhance  oral  health  surveillance 
capacity  in  states:  Documentation 
should  include  an  aimual  summary  of 
requests  for  technical  assistance  and 
responses  to  such  requests;  provision  of 
technical  assistance  for  at  least  five 
states  or  all  states  requesting  assistance 
if  fewer  than  five  requests  are  received 
during  a  project  year;  for  each  request 
receiving  assistance,  document  the 
nature  of  assistance  provided,  including 
method  of  delivery,  amount  of  time 
expended,  scope  of  assistance  and 
immediate  one-year  results  (products, 
skills,  etc). 

3.  Revision  and  dissemination  of 
national  guidelines  for  state  and 
territorial  oral  health  programs: 
Documentation  should  include 
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adherence  to  the  proposed  timeline; 
identification  of  those  participating  in 
the  development  and  review  of 
revisions:  the  revisions  finalized; 
methods  of  dissemination  and 
measurable  outputs  that  demonstrate 
that  the  intended  audience  has  been 
reached. 

4.  Develop,  implement  and  evaluate  a 
written  process  for  state  oral  health 
program  assessment:  Documentation 
should  include  adherence  to  the 
proposed  timeline  for  process 
development;  inclusion  of  all 
components  described  in  the  Program 
Requirements  for  this  announcement: 
identification  of  those  participating  in 
the  development  and  review  of  the 
process:  at  least  90  percent  adherence  to 
the  process:  rationale  for  and 
descriptions  of  deviations  from  process: 
and  evaluation  of  outcomes  attributable 
to  site  assessments. 

5.  Develop,  implement,  and  evaluate 
a  written  plan  for  liaison  and 
collaborative  associations  with  other 
organizations:  Documentation  should 
include  adherence  to  the  proposed 
timeline  for  protocol  development; 
inclusion  of  all  components  described 
in  the  Program  Requirements  for  this 
armouncement;  identification  of 
participants  in  the  plan  development 
and  review  process;  at  least  90  percent 
adherence  to  the  plan;  rationale  for  and 
descriptions  of  deviations  from  plan; 
and  measurable  outputs  of  liaison  and 
collaborative  associations. 

6.  Co-sponsor  an  annual  public  health 
conference:  Documentation  should 
include  the  scope  of  participation 
beyond  the  responsibilities  described  in 
the  Program  Requirements:  promotional 
efforts:  number  of  attendees;  the  number 
and  percentage  of  conference  sessions 
that  include  presentation  of  state  or 
local  population  based  oral  health 
programs  and  practices;  and 
demonstration  of  use  of  evaluation 
results  in  plaiming  and  implementation 
of  subsequent  conferences. 

7.  Identify,  describe,  and  disseminate 
field-tested  population  based  oral  health 
practices  with  demonstrated  and/or 
promising  success:  Documentation 
should  include  adherence  to  the 
proposed  timeline  for  development  and 
dissemination;  evidence  of  a 
standardized  form  for  submitting 
practice  information;  identification  and 
role  of  participants  in  development  and 
review  process;  annual  meeting  with 
CDC  to  discuss  progress  and 
coordination;  methods  of  dissemination 
and  measurable  outputs  that 
demonstrate  that  the  intended  audience 
has  been  reached. 

8.  Develop,  maintain  and  evaluate  IT 
resources:  Docximentation  should 


include  the  extent  of  adherence  to  the 
proposed  timeline;  evidence  of 
compliance  with  Section  508;  evidence 
of  procurement  of  IT  services  from  a 
contractor  with  experience  as  required 
to  fulfill  the  goals  of  the  application. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  of  the  program 
cinnoimcement,  as  posted  on  the  CDC 
Web  site. 

AR-10    Smoke-Free  Workplace 

Requirements. 
AR-12     Lobbying  Restrictions. 

AR-14    Accounting  System 
Requirements. 

AR-15    Proof  of  Non-profit  Status. 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
wivw.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office.  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Nealean  Austin, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^*146.  Telephone:  770-488-2754. 
E-mail  address:  neal@cdc.gov. 

For  program  technical  assistance, 
contact:  Claudia  Vousden,  MPH, 
Division  of  Oral  Health,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highway,  MS  F-10,  Atlanta,  GA  30341. 
Telephone:  (770)  488-5509.  E-mail 
address:  cbv5@cdc.gov. 

Dated:  May  12.  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-12397  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03100] 

Research  To  Improve  Smoke  Alarm 
Maintenance  and  Function;  Notice  of 
Availability  of  Funds 

Application  Deadline:  July  3,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  391  and  301(a)  of  the  Public 
Health  Service  Act,  (42  U.S.C.  280b  and 
241(a)).  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement  for  a 
randomized  control  study  that  will 
extend  the  current  knowledge  about 
what  is  the  most  effective  approach  to 
improve  smoke  edarm  maintenance  and 
function  to  reduce  fire-related  injuries. 
This  study  addresses  the  "Healthy 
People  2010"  focus  area.  Injury  and 
Violence  Prevention. 

The  purpose  of  this  funding  is  to 
determine  the  most  effective  approach 
to  encourage  behaviors  that  will 
improve  smoke  alarm  maintenance  and 
function  over  time.  The  applicant  will 
develop  a  research  model  and 
implement  a  rigorous  study  to  be 
conducted  in  a  community  setting  that 
will: 

1.  Employ  a  variety  of  scientifically 
based  strategies  that  are  grounded  in 
behavioral  theory  to  improve  household 
smoke  alarm  maintenance  and  function. 

2.  Evaluate  the  relative  effectiveness 
of  the  proposed  strategies  over  a 
minimum  18  months  follow-up  period 
when  compared  to  control  households. 
This  study  is  intended  to  stimulate 
collaborative  research  by  creating  a 
community-based  infrastructure  in 
which  State  Health  Departments  will 
partner  with  university  researchers  and 
fire  prevention  organizations  to  develop, 
implement,  and  evaluate  strategics  to 
improve  smoke  alarm  maintenance  and 
long-term  function. 

Measurable  outcomes  of  this  research 
study  will  be  in  alignment  with  the 
following  performance  goal  for  the 
National  Center  for  Injury  Prevention 
and  Confrol  (NCIPC),  described  as  a 
priority  in  the  NCIPC  Research  Agenda: 
To  conduct  a  targeted  program  of 
research  to  reduce  injury-related  death 
and  disability. 
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C.  Eligible  Applicants 

Applications  may  be  submitted  by: 
Public  nonprofit  organizations,  private 
nonprofit  orgemizations,  universities, 
colleges,  technical  schools,  research 
institutions,  hospitals,  managed  care 
organizations,  community -based 
organizations,  faith-based  organizations, 
''   federally  recognized  Indian  tribal 
govenmients,  Indian  tribes,  Indian  tribal 
organizations.  State  and  local 
governments  or  their  bona  fide  agents 
(this  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Other  required  eligibility  criteria 
include  the  following: 

(1)  The  applicant  must  provide 
evidence  of  effective  and  well-defined 
collaborative  relationships  needed  to 
ensure  the  implementation  of  the 
proposed  activities.  (2)  The 
collaboration  must  include  at  least  a 
State  Health  Department  (to  provide 
leadership  regarding  local  public  health 
priorities),  academic  or  research 
institution  (to  provide  scientific  and 
methodological  expertise),  and  a  fire 
prevention  agency  (to  provide  guidance 
in  community  implementation 
activities).  (3)  The  applicant  must 
include  letters  of  support  that  describe 
the  specific  commitments  and 
responsibilities  that  will  be  undertaken 
by  the  collaborating  organizations. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
dfescribed  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $500,000  is  availaljle 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  four 
years.  The  funding  estimate  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  fimds  are  not  required  for 
this  program. 


E.  Program  Requirements  • 

Overall  Study  Objectives 

The  objective  of  this  study  is  to 
develop  and  implement  an  effective 
behavioral  approach  that  will  improve 
household  smoke  alarm  maintenance 
and  long-term  function.  Research  shows 
that  functioning  smoke  alarms  are  more 
likely  to  be  present  in  a  home  if  a  fire 
safety  program  provides  and  installs 
them  instead  of  simply  providing 
vouchers  or  discoimts  to  individuals  to 
obtain  alarms.  CDC  programs  currentiy 
being  conducted  in  16  states  include 
home  installation  of  smoke  alarms  plus 
general  fire  safety  education  in 
households  at  high  risk  for  fire,  fire- 
related  injury,  and  death.  Programs  of 
this  type  seem  reasonable  but  have  not 
been  evaluated  scientifically  to  assess 
their  impact  on  smoke  alarm 
maintenance  and  function.  Such  studies 
would  target  vulnerable  populations 
[e.g.,  children  under  the  age  of  five, 
adults  age  65  and  older,  persons  with 
low  socioeconomic  status)  and 
incorporate  training  in  smoke  alarm 
testing  behaviors,  skill  building, 
monitoring,  educational  boosters, 
reinforpement,  modeling  and/or  practice 
behaviors,  and  self-efficacy  to  improve 
smoke  alarm  maintenance  and  to 
sustain  alarm  function  over  time. 

In  conducting  activities  to  achieve  the 
piu-pose  of  this  study,  the  recipient  will 
be  responsible  for  the  activities  listed  in 
1.  Recipient  Activities,  and  CDC  will  be 
responsible  for  the  activities  listed  in  2. 
CDC  Activities. 

1 .  Recipient  Activities 

a.  Develop  mutually  beneficial 
collaborations  among  at  least  a  State 
Health  Department,  academic  or 
research  institution,  and  a  fire 
prevention  agency.  Identify  agencies 
and  organizations  with  the  capacity  to 
implement  behavioral  theory-based 
interventions. 

b.  Develop  and  implement  a  plan  to 
obtain  community  input  and  develop 
partnerships  to  work  together  to  reduce 
fire-related  injuries  by  increasing  smoke 
alarm  maintenance  and  function  among 
vulnerable  populations  in  the 
community. 

c.  Develop  a  research  model  and 
implement  a  randomized  study  with  at, 
least  two  intervention  groups  plus  a 
comparison  group.  All  groups  will 
receive  home  visits.  One  intervention 
will  include  smoke  alarm  installation 
and  behavioral  strategies  (e.g.,  that 
employ  training  in  smoke  alarm  testing 
behaviors,  skill  building,  monitoring, 
educational  boosters,  reinforcement, 
modeling  and/or  practice  behaviors,  and 
self-efficacy)  to  improve  smoke  alarm 


maintenance  and  function.  A  second 
intervention  will  include  smoke  alarm 
installation  with  general  fire  safety 
education.  This  intervention  will  use  a 
theory-based  educational  program 
incorporating  behavioral  guidance  (e.g.. 
fire  escape  plaiming,  safe  use  of  heaters, 
the  need  to  maintain  and  test  smoke 
alarms).  The  comparison  households 
will  receive  home  visits  and  a  non-fire 
related,  other  public  health  educational 
program  incorporating  behavioral 
guidance  (e.g.,  nutritional  counseling 
and  diet  planning). 

d.  Develop  an  evaluation  plan  that 
includes  both  process  and  outcome 
measures.  Assess  effectiveness  by 
comparing  smoke  alarm  fimction  among 
all  three  groups  of  households  after  a 
follow-up  period  of  at  least  18  months. 
Additional  interim  follow-up  intervals 

.  could  also  be  incorporated  into  the 
evaluation  design. 

e.  Develop  data  collection  instnunents 
and  methods,  and  a  coordinated  system 
for  data  management  and  data  quality 
assurance. 

i.  Travel  to  Atlanta  annually  to 
present  a  briefing  to  NCIPC  staff 
describing  progress  to  date. 

2.  CDC  Activities 

a.  Provide  up-to-date  scientific 
information  and  technical  assistance  to 
awardee  to  assist  in  their  final  study 
design,  intervention  strategies  and 
implementation. 

b.  Assist  in  developing  a  research 
protocol  for  annual  Institutional  Review 
Board  (IRB)  review  by  all  cooperating 
institutions  participating  in  the  research 
study.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
study  is  completed. 

c.  Assist  in  ensuring  human  subjects 
assurances  are  in  place. 

d.  Assist  in  data  analysis,  preparation 
of  manuscripts  and  dissemination  of 
study  results. 

e.  Monitor  and  evaluate  the  scientific 
and  operational  accomplishments  of  the 
project.  This  will  be  accomplished 
through  periodic  site  visits,  telephone 
calls,  electronic  communication, 
technical  reports  and  interim  data 
analyses. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  strongly  encouraged  for  this 
program.  The  LOI  will  be  used  to 
determine  level  of  interest  in  the 
announcement.  The  LOI  should  include 
the  following  information:  Program 
Aimouncement  Number  03100;  name 
and  address  of  institution;  name  and 
telephone  number  of  contact  person; 
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specific  objectives  to  be  addressed  by 
proposed  study;  and  a  brief  description 
of  project  plans.  The  narrative  should  be 
no  more  than  three  pages,  double- 
spaced,  printed  on  one  side,  with  one- 
inch  margins,  and  imreduced  12-point 
Times  Roman  font. 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed  so  it  is  important  to 
address  each,  preferably  in  order,  with 
sufficient  detail.  Applicants  may  submit 
only  one  proposal. 

The  narrative  should  be  no  more  than 
25  (eight  and  a  half  by  eleven)  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins  on  four  sides, 
unreduced  12-point  Times  New  Roman 
font,  and  a  page  number  at  the  bottom 
of  each  page.  Applications  with  more 
than  25  pages  will  be  returned  and  not 
reviewed.  Please  provide  only 
attachments  or  appendices  that  are 
directly  relevant  to  this  request  for 
funding.  Include  sample  forms  and  data 
collection  instruments.  The  budget, 
budget  justification  and  attachments/ 
appendices,  including  letters  of  support, 
are  not  included  in  the  count  for  the  25- 
page  limit.  All  pages,  including 
appendices,  must  be  numbered 
sequentially. 

Applications  should  follow  the  PHS- 
398  (Rev.  5/2001)  application  and  Errata 
sheet. 

To  document  eligibility,  the  narrative 
should  contain  the  following  sections  in 
the  order  presented: 

1.  Abstract  (one  page  reconunended): 
Provide  a  brief  abstract  of  the  project. 

The  abstract  must  reflect  the  study's 
focus  and  the  length  of  the  project 
period  (maximum  of  four  years)  for 
which  assistance  is  being  requested  [see 
"Availability  of  Funds"  for  additional 
,  information). 

2.  Background  (three  to  five  pages 
recommended): 

Describe  the  applicant's  background 
and  knowledge  of  the  field  as  it  relates 
to  this  study.  Document  their  capacity 
to  accomplish  the  proposed  study  as 
demonstrated  by  relevant  past  or  current 
injiuy  prevention  studies  and  smoke 
alarm  program  activities.  Justify  the 
proposed  study  using  existing  scientific 
knowledge.  Describe  relevant  behavioral 
theories  and  how  these  will  be  applied 
to  improve  smoke  alarm  maintenance 
and  function. 

3.  Goals  and  Objectives  (three  to  five 
pages  recommended): 


Describe  the  specific  questions  this 
research  is  intended  to  address,  the 
hypotheses  to  be  tested,  the  specific 
study  goals,  and  measurable  objectives 
for  each  goal..  Include  a  plan  that 
addresses  activities  to  be  conducted 
over  the  entire  four-year  project  period 
as  well  as  a  detailed  time-line  for  tiie 
first  year  of  the  study. 

4.  Study  Design  and  Methods  (10-15 
pages  recommended): 

a.  Describe  the  study  design  and  the 
procedvues  that  will  be  used  to 
accomplish  the  specific  aims  of  the 
study.  Describe  and  justify  where  and 
how  the  study  will  be  implemented  in 
order  to  achieve  the  stated  goals  and  test 
the  proposed  hypotheses. 

b.  Describe  the  target  population. 
Provide  evidence  that  the  applicant  has 
the  ability  to  access  this  population. 

c.  Describe  how  intervention  and 
control  households  will  be  selected;  the 
process  by  which  households  will  be 
randomized;  and  how  households  will 
be  accessed,  recruited  and  retained. 

d.  Describe  one  proposed  intervention 
that  will  use  behavioral  strategies  to 
improve  smoke  alarm  maintenance  and 
function  over  time  (which  will  include 
training  in  testing  behaviors,  skill 
building,  monitoring,  educational 
boosters,  reinforcement,  modeling  and/ 
or  practice  behaviors,  and  self-efficacy) 
and  one  intervention  that  will  use  a 
theory-based  educational  program 
incorporating  behavioral  guidance  to 
improve  general  fire  safety  behaviors. 

e.  Describe  the  proposed  non-fire 
related,  other  public  health  educational 
program  incorporating  behavioral 
guidance  that  will  be  provided  to  the 
comparison  households. 

f.  t)escribe  the  process  measures  that 
will  be  used  to  document  the 
implementation  of  the  intervention. 

g.  Describe  the  plans  for  data 
collection  and  data  management 
including  security  of  data,  assurance  of 
participant  confidentially,  data  entry, 
editing,  and  quality  assurance 
procedures. 

g.  For  all  study  groups,  describe  the 
measurable  outcomes  that  will  be  used 
to  evaluate  the  proposed  interventions. 
Describe  the  time  frame  for  collecting 
these  data. 

h.  Describe  a  statistical  analysis  plan 
appropriate  for  the  study  design,  which 
will  be  used  to  evaluate  the  impact  of 
the  proposed  behavioral  and 
educational  interventions. 

i.  Describe  the  nature  and  extent  of 
collaboration  with  CDC  and/or  others 
during  various  phases  of  the  project. 

5.  Personnel  and  Collaborations  (three 
to  five  pages): 

Describe  the  personnel  and 
collaborative  activities  needed  to 


accomplish  the  proposed  study.  Study 
personnel  should  represent,  at  a 
minimum,  a  State  Health  Department  to 
provide  leadership  regarding  local 
public  health  priorities  and  vulnerable 
populations,  an  academic  or  research 
institution  to  provide  scientific  and 
methodological  expertise,  and  a  fire 
prevention  agency  or  similar 
conmiunity-based  organization  to 
provide  guidance  in  community 
implementation  activities.  Provide 
evidence  that  the  study  personnel  have 
the  expertise  and  capacity  to 
accomplish  the  proposed  activities  and 
to  provide  the  appropriate  scientific 
oversight  necessary  to  fulfill  the  study 
goals  and  objectives.  This  will  include 
design  of  a  rigorous  scientific  study; 
development,  implementation, 
evaluation  of  the  proposed  intervention 
strategies;  data  collection  and 
management;  experience  in  delivering 
educational  and  behavioral 
interventions;  and  preparation  of 
scientific  papers.  Evidence  of  the 
experience  and  capacity  for  all  key  staff 
members  should  include  an  attachment 
containing  CVs  and  position 
descriptions. 

6.  Community  Capacity  (three  to  five 
pages): 

Provide  evidence  of  effective  working 
relationships  between  the  applicant  and 
community  organizations.  The  applicant 
should  describe  their  experience  in 
developing  commimity  partnerships 
and  the  community's  current  and 
anticipated  capacity  to  carry  out  the 
proposed  activities.  An  advisory 
committee  representing  diverse 
organizations  including  (but  not  limited 
to)  fire  prevention  organizations, 
professional  organizations,  and 
conununity  service  organizations  is 
recommended.  For  such  a  committee, 
describe  the  qualifications  and 
appropriateness  of  the  proposed 
members. 

7.  Human  Subject  Involvement: 
Describe  procedures  that  will  provide 

for  the  protection  of  human  subjects. 
Address  how  these  procedures 
adequately  address  the  requirements  of 
45  CFR  46  for  the  protection  of  human 
subjects. 

8.  Inclusion  of  Women  and  Racial  and 
Ethnic  Populations: 

Describe  (1)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted. 
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G.  Submission  and  Deadline 

Letter  of  Intent  (LDl)  Submission 

On  or  before  Jime  3,  2003,  submit  the 
LOI  to  appropriate  recipient.  The  LOI 
should  be  on  the  applicant's  letterhead 
_  and  sent  to  the  Grants  Management 
'Specialist  identified  in  the  "Where  to 
Cfctain  Additional  Information"  section 
of  this  announcement. 

Application  Forms 

I  Submit  the  signed  original  and  two 
copies  of  PHS  398  (OMB  Number  0925- 
0001).  Adhere  to  the  instructions  on  the 
Errata  Instruction  Sheet  (as  posted  on 
the  CDC  website  for  PHS  398)  to  the 
CDC  Procurement  and  Grants  Office. 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  July  3,  2003.  Submit 
the  application  to:  Technical 
Information  Management — PA  03100, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
3Q341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
eastern  time  on  the  deadline  date.  Any 
applicant  who  sends  their  application 
by  the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays, 
natural  or  manmade  disasters,  CDC  vdll 
upon  receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  requirements  will  not  be 


eligible  for  competition,  and  will  be 
discarded.  The  applicant  will  be 
notified  of  their  failure  to  meet  the 
submission  requirements. 

H.  Evaluation  Process  and  Criteria 

Application 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (streamline 
review)  by  a  peer  review  committee,  the 
Special  Emphasis  Panel  (SEP),  to 
determine  if  the  appUcation  is  of 
sufficient  and  scientific  merit  to  warrant 
further  review  by  the  SEP.  CDC  will 
withdraw  from  further  consideration 
applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  A  dual  review  process  will 
evaluate  applications  that  are  complete 
and  responsive. 

Ail  awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
primary  review  committee  SEP, 
recommendations  by  the  secondary 
review  committee  of  the  Science  and 
Program  Review  Subcommittee  of  the 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACDPC), 
consultation  with  NCIPC  senior  staff, 
and  the  availability  of  funds. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  SEP.  A 
committee  of  reviewers  with 
appropriate  expertise  will  review  all 
applications  for  scientific  merit  using 
current  National  Institutes  of  Health 
(NIH)  criteria  (a  scoring  system  of  100- 
500  points)  to  evaluate  the  methods  and 
scientific  quality  of  the  application.  All 
categories  are  of  equal  importance, 
however,  the  application  does  not  need 
to  be  strong  in  all  categories  to  be 
judged  likely  to  have  a  major  scientific 
impact. 

Factors  to  be  considered  will  include: 

a.  Significance.  Does  this  study 
address  an  important  problem?  Does  the 
applicant  justify  the  present  proposal 
using  existing  scientific  knowledge?  If 
the  aims  of  the  application  are  achieved, 
how  will  scientific  knowledge  be 
advanced?  What  will  be  the  effect  of 
these  studies  on  the  concepts  or 
methods  that  drive  this  field? 

b.  Approach.  Are  the  conceptual 
framework,  design,  methods,  and 
anedyses  adequately  developed,  well 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
describe  the  specific  questions  this 
research  is  intended  to  address?  Does 
the  applicant  describe  how  relevant 
behavioral  theories  will  be  applied  to 
encourage  the  proposed  activities?  Does 


the  applicant  describe  the  hypotheses  to 
be  tested,  the  specific  study  goals, 
measurable  objectives,  and  outcomes? 
Does  the  applicant  acknowledge 
potential  problem  areas  and  consider 
alternative  tactics? 

Does  the  project  include  plans  to 
measure  progress  toward  achieving  the 
stated  objectives?  Is  there  an  appropriate 
work  plan  included?  Does  the  applicant 
provide  a  detailed  time-line  for  the  first 
year  of  the  study  as  well  as  a  projected 
time-line  for  the  subsequent  four  years? 

Has  the  applicant  clearly  descrioed 
how  intervention  and  comparison 
households  will  be  selected;  the  process 
by  which  households  will  be 
randomized;  and  how  households  will 
be  accessed,  recruited  and  retained? 
Does  the  applicant  describe  a  proposed 
intervention  strategy  that  will  use 
behavioral  strategies  to  improve  smoke 
alarm  maintenance  and  function  over 
time? 

Is  there  a  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community  or  communities  and 
recognition  of  mutual  benefits.  Is  there 
evidence  of  effective  working 
relationships  between  the  applicant  and 
community  organizations?  Does  the 
applicant  describe  experience  in 
developing  community  partnerships 
and  the  community's  current  and 
anticipated  capacity  to  carry  out  the 
proposed  activities? 

Are  there  adequate  plans  for  data 
collection  and  data  management 
including  security  of  data,  assiu-ance  of 
participant  confidentially,  data  entry, 
editing,  and  quality  assurance 
procedures?  Is  there  a  statistical  analysis 
plan  appropriate  for  the  study  design?    ' 

c.  Innovation.  Does  the  project 
employ  novel  concepts,  approaches  or 
methods?  Are  the  aims  original  and 
innovative?  Does  the  project  challenge 
or  advance  existing  paradigms,  or 
develop  new  methodologies  or 
technologies? 

d.  Investigator.  Is  the  principal 
investigator  appropriately  trained  and 
well  suited  to  carry  out  this  work?  Is  the 
proposed  work  appropriate  to  the 
experience  level  of  the  principal 
investigator  and  other  significant 
investigator  participants?  Is  there  a  prior 
history  of  conducting  injury-related 
research?  Does  the  applicant  docimient 
capacity  to  accomplish  the  proposed 
study  as  demonstrated  by  relevant  past 
or  ciurent  injury  prevention  studies  and 
smoke  alarm  program  activities? 

e.  Environment.  Does  the  scientific ' 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
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take  advantage  of  unique  feattires  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements? 

Is  there  evidence  of  institutional 
support?  Does  the  applicant  describe  the 
personnel  and  study  collaborators 
needed  to  accomplish  the  proposed 
activities?  Does  the  applicant  provide 
evidence  that  the  study  personnel  have 
the  expertise  and  capacity  to 
accomplish  the  proposed  activities  and 
to  provide  appropriate  scientific 
oversight  necessary  to  fulfill  study  goals 
and  objectives? 

Is  there  an  appropriate  degree  of 
conunitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  natiue  and  extent  of  the 
involvement?  Is  there  evidence  of  the 
experience  and  capacity  for  all  key  staff 
members  including  CVs  and  position 
descriptions? 

f.  Study  Samples.  Are  the  samples 
rigorously  defined  to  permit  complete 
independent  replication  at  another  site? 
Have  the  referral  sources  been 
described,  including  the  definitions  and 
criteria?  What  plans  have  been  made  to 
include  women  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  research?  How 
will  the  applicant  deal  with  recruitment 
and  retention  of  subjects? 

g.  Ethical  Issues.  What  provisions 
have  been  made  for  the  protection  of 
human  subjects  and  the  safety  of  the 
research  environments?  How  does  the 
applicant  plan  to  handle  issues  of 
confidentiality  and  compliance  with 
mandated  reporting  requirements,  (e.g., 
suspected  child  abuse)? 

Does  the  application  adequately 
address  the  requirements  of  45  CFR  part 
46  for  the  protection  of  human  subjects? 
Not  scored;  however,  an  application  can 
be  disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

Does  the  application  adequately 
address  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  rscial  groups  in  the 
proposed  research?  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recniitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 


h.  Dissemination.  What  plans  have 
been  articulated  for  disseminating 
findings? 

i.  Measures  of  Effectiveness.  The  Peer 
Review  Panel  shall  assure  that  measures 
set  forth  in  the  application  are  in 
accordance  with  CDC's  performance 
plans.  How  adequately  has  the  applicant 
addressed  these  measures? 

j.  Budget.  The  SEP  will  also  examine 
the  appropriateness  of  the  proposed 
project  budget  and  duration  in  relation 
to  the  proposed  research  and  the 
availability  of  data  required  for  the 
project. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  of  the 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  ACIPC 
Federal  agency  experts  will  be  invited  to 
attend  the  secondary  review  and  will 
receive  modified  briefing  books  [i.e., 
abstracts,  strengths  and  weaknesses 
from  sununary  statements,  and  project 
officer's  briefing  materials).  ACIPC 
Federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest  so 
that  unwarranted  duplication  in 
federally  funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
annoimcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations, 
and  their  recommendations  will  be 
carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
ACIPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered 
would  be  the  same  as  those  considered 
by  the  SPRS. 

The  Subcommittee's  responsibility  is 
to  develop  funding  recommendations 
for  the  NCIPC  Director  based  on  the 
results  of  the  primary  review,  the 
relevance  and  balance  of  proposed 
research  relative  to  the  NCIPC  programs 
and  priorities,  and  to  assiu-e  that 
unwarranted  duplication  of  federally 
funded  research  does  not  occur.  The 
secondary  review  Subcommittee  has  the 
latitude  to  recommend  to  the  NCIPC 
Director,  to  reach  over  better-ranked 
proposals  in  order  to  assure  maximal 
impact  and  balance  of  proposed 
research.  The  factors  to  be  considered 
will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 


score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010",  the  Institute  of  Medicine  report, 
"Reducing  the  Burden  of  Injury",  and 
the  NCIPC  Injury  "Research  Agenda." 

d.  Budgetary  considerations  including 
the  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the.  intended  use  of 
funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  reports,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  reports,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announceinent,  as  posted  on  the  CDC 
Web  site. 

AR-1     Hiunan  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 
AR-21     Small,  Minority,  and  Women- 

Owmed  Business 
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AR-2  2    Research  Integrity 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements, 
the  necessary  applications,  and 
associated  forms  can  be  foimd  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146.  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Wanda  Allison, 
&ants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2645, 
E-mail  address:  iv6aJ@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Angelia  Hill,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Atlanta.  GA  30341-4146,  Telephone: 
770-488-2785,  E-mail  address: 
apb8@cdc.gov. 

For  program  technical  assistance, 
contact:  Judy  Stevens,  Ph.D.,  Technical 
Adviser,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway  NE,  MS  K-63,  Atlanta, 
GA  30341-3724,  Telephone:  770-488- 
4649,  E-mail  address:  JAS2@cdc.gov. 

Dated:  May  1,  2003. 
Sandra  R.  Manning, 
Director,  Procurement  artd  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-12395  Filed  5-16-03;  8:45  am] 

BIIXING  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  for  June  2003  Advisory 
Committee  Meeting 

AGENCY:  Administration  on  Children. 
Youth  and  Families.  ACF,  DHHS. 
ACTION:  Notice  of  meeting;  Advisory 
Committee  on  Head  Start  Research  and 
Evaluation. 

SUMMARY:  The  1998  Head  Start 
Reauthorization  (42  U.S.C.  9844(g); 
section  649(g)(1)  of  the  Head  Start  Act, 


as  amended)  called  on  the  Secretary  of 
Health  and  Human  Services  to  form  an 
independent  panel  of  experts  (i.e.,  an 
.  Advisory  Committee)  to  offer  advice 
concerning  research  designs  that  would 
provide  a  national  analysis  of  the 
impact  of  Head  Start  Programs.  The  Jime 
16  and  17  meeting  provides  an 
opportunity  for  the  Advisory  Committee 
to  receive  an  update  on  the  design  and 
implementation  plans  for  the  study. 
DATES:  Jime  16,  2003,  9  a.m.-5  p.m.  June 
17,  2003,  9a.m.-4p.m. 

Place:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza.  Washington,  DC 
20024.  Telephone  202-484-1000.  Fax: 
202-646-4456. 

SUPPLEMENTARY  INFORMATKJN:  This 
meeting  is  open  to  the  public  and  is 
barrier  bee.  Meeting  records  will  also  be 
open  to  the  public  and  will  be  kept  at 
the  Switzer  Building  located  at  330  C 
Street,  SW.,  Washington,  DC  20447.  The 
Head  Start  Bureau  also  intends  to  make 
material  related  to  this  meeting 
available  on  the  Head  Start  Web  site 
{http://www.acf.hhs.gov/programs/hsb/ 
research/hsreac/index.htm).  An 
interpreter  for  the  deaf  and  hearing 
impaired  will  be  available  upon 
advance  request  by  calling  Xtria  at  703- 
821-3090  (ext.  265). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Lopez,  Ph.D.  at  202-205- 
8212  for  substantive  information.  ACF 
Office  of  Public  Affairs  at  202-401-9215 
for  press  inquiries.  Xtria  at  703-821- 
3090  (ext.  265)  for  logistical 
information. 

Dated:  May  13,2003. 
Frank  Fuentes, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
(FR  Doc.  03-12462  Filed  5-16-03;  8:45  am] 
BILUNQ  CODE  418«-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  9,  2003,  from  1  p.m.  to 
approximately  3:30  p.m. 

Location:  National  Institutes  of 
Health,  Bldg.  29A,  rm.  1A09,  29  Lincohj 
Dr.,  Bethesda,  MD.  This  meeting  will  be 
held  by  a  telephone  conference  call. 
Members  of  the  public  attending  the 
meeting  may  participate  during  the 
open  session  of  the  meeting  at  the 
specified  location. 

Contact  Person:  Gail  Dapolito  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  9,  2003,  the 
committee  will  receive  an  update  on 
individual  research  programs  in  the 
Division  of  Cellular  and  Gene 
Therapies. 

Procedure:  On  June  9,  2003,  from  1 
p.m.  to  approximately  3  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  Jime  2,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2 
p.m.  and  3  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  June  2,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  argimients  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
June  9,  2003,  from  approximately  3  p.m. 
to  3:30  p.m.,  the  meeting  will  be  closed 
to  permit  discussion  where  disclos-,ire 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
a  review  of  individual  research 
programs  in  the  Center  for  Biologies 
Evaluation  and  Research. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
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require  special  accommodations  due  to 
a  disability,  please  contact  Gail  Dapolito 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  8.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  .03-12367  Filed  5-16-03;  8:45  am) 
BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03D-01 67] 

Draft  Guidance  for  industry  on  Dispute 
Resolution  Procedures  for  Science- 
based  Decisions  on  Products 
Regulated  by  the  Center  for  Veterinary 
Medicine;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance  for 
industry  (#79)  entitled  "Dispute 
Resolution  Procedures  for  Science- 
Based  Decisions  on  Products  Regulated 
by  the  Center  for  Veterinary  Medicine 
(CVM)."  This  draft  guidance  document 
describes  dispute  resolution  procedures 
by  which  sponsors,  applicants,  or 
manufacturers  of  FDA  regulated 
products  for  animals  may  request 
review  of  science-based  decisions.  This 
draft  guidance  does  not  address 
procedures  for  handling  issues 
associated  with  FDA's  new  initiative  to 
enhance  pharmaceutical  good 
manufacturing  practices  (GMP's). 
DATES:  Submit  written  or  electronic 
comments  on  this  draft  guidance  by 
August  4,  2003  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document.  General  cominents  on  agency 
guidance  documents  are  welcome  at  any 
time. 

Written  comments  on  the  information 
collection  requirements  must  be 
received  by  July  18,  2003. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary  - 
Medicine,  Food  and  Drug 
Administration,  7519  Standish  Place, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 


Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  document 
and  the  docket  number  found  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document  for  electronic  access  to 
the  draft  guidance  document. 

Submit  written  comments  on  the 
collection  of  information  requirements 
to  the  Dockets  Management  Branch 
(address  above).  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Larkins,  Center  for  Veterinary 
Medicine  (HFV-7),  Food  and  Drug 
Administration,  7519  Standish  Place, 
Rockville,  MD  20855,  301-827-4535,  e- 
mail:  mlarkins@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  FDA 
regulations,  §  10.75  (21  CFR  10.75), 
provide  a  mechanism  for  any  interested 
person  to  obtain  internal  review  of  any 
agency  decision  by  raising  the  matter 
through  the  established  agency  channels 
of  supervision  or  review  for  that  matter. 

On  November  21.  1997,  the  President 
signed  into  law  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Uw  105-115). 
Section  404  of  FDAMA  creates  new 
section  562  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360bbb-l).  Section  562  of  the  act 
provides  that,  if  a  procedure  under 
which  an  applicant,  sponsor,  or 
manufacturer  (applicant)  could  request 
a  review  of  a  scientific  controversy 
related  to  human  drugs,  animal  drugs, 
human  biologies,  or  devices  did  not 
already  exist,  either  as  a  provision  in  the 
act  or  a  regulation  issued  under  the  act, 
FDA  must,  by  regttlation,  establish  a 
procedure  under  which  such  an 
applicant  may  request  a  review  of  the 
controversy,  including  review  by  an 
appropriate  scientific  advisory  panel  or 
advisory  corrunittee. 

In  the  Federal  Register  of  November 
18,  1998  (63  FR  63978),  FDA  amended 
§  10.75  to  state  explicitly  that  an 
applicant  of  a  drug  (including  human 
drugs,  animal  drugs,  and  human 
biologies)  or  device  may  request  review 
of  a  scientific  controversy  by  an 
appropriate  scientific  advisory  panel  or 
an  advisory  committee.  In  the  preamble 
to  the  final  rule,  FDA  stated  that 
implementation  of  this  provision  would 
be  undertaken  by  the  individual  FDA 


centers  and  would  be  described  in 
guidance  documents.  This  draft 
guidance  describes  CVM's  dispute 
resolution  procedures  under  section  562 
of  the  act. 

CVM  Appeals  Procedure  Guide 
1240.3130  (Guide  1240.3130)  of  the 
CVM  Program  Policy  and  Procedures 
Manual  (P  &  P  Manual)  describes  CVM's 
current  appeals  procedure.  Because  this 
guidance  predates  FDAMA,  CVM  is 
revising  its  procedures.  Draft  Guidance 
#79,  when  finalized,  will  supercede 
Guide  1240.3130,  and,  at  that  time, 
CVM  will  eliminate  the  guide  from  the 
P  &  P  Manual. 

This  draft  guidance  document 
describes  CVM's  procedures  for 
handling  requests  for  internal  review  of 
scientific  controversies  relating  to 
agency  decisions  affecting  animal  drugs 
or  other  products  regulated  by  CVM. 
Incorporated  in  this  docimient  is  the 
dispute  resolution  procedure  set  forth  in 
section  404  of  FDAMA.  While  CVM 
seeks  conunents  on  all  aspects  of  this 
draft  guidance,  CVM  is  particularly 
interested  in  the  definition  of  a 
scientific  controversy,  standards  for 
granting  and  denying  a  request  for  the 
review  of  a  scientific  controversy  by  an 
advisory  committee,  and  the  time 
frames  for  conducting  the  review. 

n.  Significance  of  Guidance 

This  Level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  Good 
Guidance  Practices  regulation  (21  CFR 
10.115).  The  draft  guidance,  when      y 
finalized,  will  represent  the  agency's 
current  thinking  on  dispute  resolution 
and  the  procedures  regarding  requests 
for  review  of  scientific  controversies 
relating  to  decisions  affecting  animal 
drugs  or  other  products  regulated  by 
CVM.  The  document  does  not  create  or 
confer  any  rights  for  or  on  amy  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  Alternative  methods  may  be 
used  as  long  as  they  satisfy  the 
requirements  of  the  applicable  statutes 
and  regulations.  If  an  applicant  wants  to 
discuss  an  alternative  approach,  they 
should  contact  the  FDA  steiff  responsible 
for  implementing  the  guidance.  If  the 
applicant  cannot  identify  the 
appropriate  FDA  staff,  call  301-827- 
4535. 

m.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C.  3501- 
.  3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR  1320.3 
and  includes  agency  requests  or 
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requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C.  3506 
(c)(2)(A))  requires  Federal  agencies  to 
provide  a  60-day  notice  in  the  Federal 
Register  concerning  each  proposed 
collection  of  information  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  FDA  is  publishing  a  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
wljen  appropriate,  and  other  forms  of 
information  technology. 

Title:  Appeals  of  Science-Based 
Decisions  Above  the  Division  Level 

Pescription:  FDA  is  issuing  a  draft 
guidance  on  the  CVM  process  for 
formally  resolving  disputes  relating  to 
scientific  controversies.  The  draft 
guidance  describes  procedures  for 
formally  appealing  such  disputes.  The 
draft  guidance  provides  information  on 
how  the  agency  intends  to  interpret  and 
apply  provisions  of  the  existing 
regulations  regarding  internal  agency 


review  of  decisions  (21  CFR  10.75).  In 
a  final  nde  issued  in  the  Federal 
Register  on  November  18, 1998  (63  FR 
63978),  FDA  amended  §  10.75  to  refiect 
the  provisions  of  FDAMA.  This  draft 
guidance  document  outlines  the 
recommended  procedure  for  persons 
who  are  applicants  for  approval  of 
animal  drugs  or  other  products 
regulated  by  CVM  who  wish  to  submit 
a  request  for  review  of  a  scientific 
dispute. 

The  guidance  recommends  a 
procedure  whereby  applicants  first  seek 
review  through  the  supervisory  chain  of 
command.  If  the  issue  is  not  resolved  at 
the  supervisor's  level,  the  interested 
person  may  request  in  writing  that  the 
matter  be  reviewed  at  the  next  higher 
supervisory  level.  This  process  may 
continue  through  the  agency's  entire 
supervisory  chain  of  command  through 
CVM  and  to  the  Commissioner  of  Food 
and  Drugs  (Commissioner).  At  each 
level  of  review  (Division,  Office 
Director,  Deputy  Center  Director,  and 
Center  Director  levels)  CVM 
recommends  that  the  applicant  identify 
the  information  in  the  administrative 
file  upon  which  the  request  is  ba^ed.  If 
the  appeal  contains  new  information  not 
previously  contained  in  the 
administrative  file,  the  matter  will,  in 
accordance  with  21  CFR  10.75(d),  be 
returned  to  the  appropriate  lower  level 
in  CVM  for  reevaluation  based  on  the 
new  information.  After  the  applicant 
has  appealed  the  decision  through  the 
supervisor^'  chain  of  command,  they 
may  request  review  through  an  ad  hoc 
appeals  committee  or  review  by  the 
Veterinary  Medicine  Advisory 
Committee  (VMAC)  in  writing  to  the 
CVM  Ombudsman.  If  the  applicant 


seeks  review  by  the  Ad  Hoc  Committee, 
the  Chair  should  provide  them  the 
opportimity  to  submit  written 
arguments  to  the  Committee.  The 
applicant  may  submit  a  letter  appealing 
the  Ad  Hoc  Committee's  decision  to  the 
CVM  director  and  then  to  the 
Commissioner.  CVM  recommends  that 
persons  filing  a  request  for  review  by 
VMAC  provide  the  CVM  Ombudsman 
with  a  concise  summary  of  the  scientific 
issue  in  dispute,  including  a  summary 
of  the  particular  FDA  action  or  decision 
to  which  the  requesting  party  objects, 
the  results  of  all  efforts  that  have  been 
made  to  resolve  the  dispute  to  date,  and 
a  clear  articulated  summary  of  the 
arguments  and  relevant  data  and 
information. 

The  information  collected  will  form 
the  basis  for  resolving  the  dispute 
between  the  requester  and  FDA.  The 
likely  respondents  to  this  collection  are 
applicants  for  approval  of  animal  drugs 
or  other  products  regidated  by  CVM 
who  have  a  scientific  dispute  with  FDA 
and  who  request  a  review  of  the  matter. 

Based  on  FDA's  experience  with 
dispute  resolution,  the  agency  expects 
that  most  persons  seeking  formal 
dispute  resolution  will  have  gathered 
the  materials  during  any  previous  efforts 
to  resolve  the  dispute  with  the  agency. 
CVM  considered  the  number  and 
substance  of  similar  appeals  made  to 
FDA  in  recent  years  under  Guide 
1240.3130  to  arrive  at  the  numbers 
reflected  in  table  1.  Guidance  #79.  when 
finalized,  will  supercede  Guide 
1240.3130,  and  at  that  time.  CVM  will 
eliminate  the  guide  fi-om  the  P  &  P 
Manual. 

FDA  estimates  the  burden  for  this  . 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN 


Guidance 


No.  of  Respondents 


Annual  Frequency 
of  Responses 


Total  Annual 
Respxjnses 


Hours  per 
Response 


Total  Hours 


30 


60 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  use  of  VMAC  for  resolving 
scientific  disputes  represents  a  new 
process  for  CVM.  Although  the 
procedures  for  requesting  dispute 
resolution  by  a  scientific  advisory 
committee  as  set  forth  in  the  draft 
guidance  dociunent  are  new,  CVM 
estimates  that  the  niunber  of 
respondents  who  woidd  submit  requests 
would  not  increase.  The  number  of 
hours  per  response  (30)  encompasses  a 
wide  range  depending  on  the  dispute 
involved.  This  estimate  was  based  on 


discussions  with  industry  and  is  an 
average  of  hours  per  response. 

IV.  Comments 

This  draft  guidance  docimient  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  docimient.  Submit  written  or 
electronic  comments  by  August  4,  2003 
to  ensure  adequate  consideration  in 


preparation  of  the  final  document. 
Written  comments  concerning  the 
information  collection  requirements 
must  be  received  by  the  Dockets 
Management  Branch  by  July  18,  2003. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
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Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www.fda.gov/dockets/ecomments.  Once 
on  this  site,  select  Docket  No.  03D-0167 
draft  guidance  for  industry  on  "Dispute 
Resolution  Procedures  for  Science- 
Based  Decisions  on  Products  Regulated 
by  the  Center  for  Veterinary  Medicine" 
and  follow  the  directions.  Copies  of  this 
draft  guidance  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
h  ttp  ://www.fda  .gov/cvm . 

Dated:  May  9,  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12369  Filed  5^16-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4920-r4-25] 

Notice  of  Proposed  Information 
Collection:  Comment  Request  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  Disclosures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003.  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivy 

Jackson,  Acting  Director,  Office  of 
Interstate  Land  Sales  and  Real  Estate 
Settlement  Procedures  Act,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  708-0502  (this  is 
.  not  a  toll  free  number]  for  copies  of  the 


proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
Disclosures. 

OMB  Control  Number,  if  applicable: 
2502-0265. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  Real 
Estate  Settlement  Procedures  Act 
requires  settlement  service  providers  to 
give  homebuyers  certain  disclosure 
information  at  or  before  settlement  and 
pursuant  to  the  servicing  of  the  loan  and 
escrow  accoimt.  This  includes  a  Special 
Information  Booklet,  a  Good  Faith 
Estimate,  an  Initial  Servicing  Disclosure, 
the  Form  HUD-1  or  HUD-lA,  and  when 
applicable,  an  Initial  Escrow  Account 
Statement,  an  Annual  Escrow  Account 
Statement,  an  Escrow  Account 
Disbursement  Disclosure,  an  Affiliated 
Business  Arrangement  Disclosure,  and  a 
Servicing/Transfer  Disclosure. 

Agency  form  numbers,  if  applicable: 
HUI>-1  and  HUD-lA. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  total  number  of 
annual  burden  hours  needed  to  prepare 
the  information  is  9,672,400;  the 
number  of  respondents  is  estimated  to 
be  20,000  generating  approximately 
129,980,000  responses  annually;  these 
are  third  party  disclosures,  the 
frequency  of  response  is  annually  for 
one  disclosure  and  as  required  for 
others;  and  the  estimated  time  per 


response  varies  from  2  minutes  to  15 
minutes. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Autfaority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  chapter  35,  as  amended. 

Dated:  May  9,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

|FR  Doc.  03-12374  Filed  5-1&-03;  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4829-N-26] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Federally  Assisted  Low-Income 
Housing  Drug  Elimination  Grant 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  18, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  shoidd  refer  to 
the  proposal  by  name  and/or  OMB 
Conlrol  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410.  or 
Wayne _Eddins@hud.  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  Spearmon,  Director,  Office  of 
Housing  Assistance  and  Grant 
Administration,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  6152, 
Washington,  DC  20410;  (202)  708-3000 
(this  is  not  a  toll  free  nimaber]  for  copies 
of  the  proposed  forms  and  other 
available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 
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The  Notice  is  soliciting  comments 
firom  members  of  the  public  and  affected 
agencies  concerning  die  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  form  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Federally  Assisted 
Low-Income  Housing  Drug  Elimination 
Grant  Program. 

OMB  Control  Number:  2502-0476. 
Description  of  the  need  for  the 
information  and  proposed  use: 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grants  were 
authorized  through  yearly 
appropriations.  Owners  were  eligible  to 
apply  for  grants  to  fund  security,  and 
crime  elimination  activity  in  Federally 
assisted  low-income  housing  projects. 
Funding  for  this  program  has  not  been 
appropriated  since  Fiscal  Year  2001,  but 
quarterly  progress  reports  are  still 
required.  However,  the  Department  will 
use  program-end  Performance  Reports 
to  determine  how  well  grant  funds  were 
used  in  meeting  stated  program  goals 
and  in  fighting  drug-related  crime  and 
drug  abuse.  Grantees  will  also  be  able  to 
evaluate  their  efforts  through  the 
completion  of  this  report  and  will  have 
data  and  evidence  of  program 
effectiveness  available  for  both  their 
future  use  and  that  of  the  public.  HUD 
will  use  the  Payment  Voucher  to 
monitor  use  of  grant  funds  for  eligible 
activities  over  &e  term  of  the  grant.  The 
grantee  may  similarly  use  this  voucher 
to  track  and  record  their  requests  for 
payment  reimbursement  for  grant- 
funded  activities. 

Agency  Form  Numbers,  if  applicable: 
HUD-50080-DF2B  and  SF-269. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  450  generating 
approximately  1,050  annual  responses; 
the  frequency  of  response  is  on 
occasion,  quarterly,  semi-annually,  and 
annually;  die  estimated  time  needed  to 
prepare  the  response  varies  from  15 


minutes  to  8  hours;  and  the  total  aimual 
burden  hours  is  estimated  to  be  1,950. 
States  of  the  proposed  information 
collection:  Extension  of  a  currenUy 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  chapter  35,  as  amended. 

Dated:  May  9,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  03-12375  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4723-FA-23] 

Announcement  of  Funding  Awards  for 
the  Community  Development 
Technical  Assistance  Programs;  Fiscal 
Year  2002 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commvmity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  funding  awards. 

SUMMARY:  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  the  Community 
Development  Technical  Assistance 
Programs.  This  annoimcement  contains 
the  names  of  the  awardees  and  the 
amoimts  of  the  awards  made  available 
by  HUD. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Whaley,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410;  telephone 
(202)  708-3176  extension  2774  (Uiis  is 
not  a  toll-free  number).  Hearing-  and 
speech-impaired  persons  may  access 
this  number  via  TTY  by  calling  the 
Federal  Relay  Service  toll-free  at  1-800- 
877-8339.  For  general  information  on 
this  and  other  HUD  programs,  call 
Community  Connections  at  1-800-998- 
9999  or  visit  the  HUD  Web  site  at  http:/ 
/www.hud.gov. 

SUPPLEMENTARY  INFORMATION:  The  Fiscal 
Year  2002  Community  Development 
Technical  Assistance  program  is 
designed  to  increase  the  effectiveness  of 
HUD's  HOME  Investment  Partnerships 
Program  (HOME),  McKinney-Vento 
Homeless  Assistance  programs 
(Homeless),  and  Housing  Opportunities 
for  Persons  with  AIDS  (HOPWA) 
through  the  selection  of  technical 


assistance  (TA)  providers  for  these  three 
programs.  The  purposes  of  technical 
assistance  under  these  three  programs 
are  as  follows: 

HOME  Technical  Assistance.  To  help 
HOME  participating  jurisdictions  design 
and  implement  HOME  programs, 
including  improving  their  ability  to 
design  and  implement  housing 
strategies  and  incorporate  energy 
efficiency  into  affordable  housing; 
facilitating  the  exchange  of  information 
to  help  participating  jurisdictions  carry 
out  their  programs;  facilitating  the 
establishment  and  efficient  operation  of 
employer-assisted  housing  programs 
and  land  bank  programs;  and 
encouraging  private  lenders  and  for- 
profit  developers  of  low-income  housing 
to  participate  in  public-private 
partnerships. 

McKirmey-Vento  Act  Homeless 
Assistance  Programs  Technical 
Assistance.  To  provide  applicants, 
potential  applicants,  grantees,  and 
project  sponsors  for  McKinney-Vento 
Act  funded  Emergency  Shelter  Grants, 
Supportive  Housing  Program,  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  and  Shelter  Plus  Care 
projects  with  technical  assistance  that 
promotes  the  development  of  housing 
and  supportive  services,  as  part  of  the 
Continuum  of  Care  approach,  to  assist 
homeless  persons  in  the  transition  from 
homelessness  and  to  enable  them  to  live 
as  independenUy  as  possible. 

HOPWA  Technical  Assistance.  To 
train  HOPWA  grantees,  project 
sponsors,  and  potential  recipients  of 
program  funds  in  comprehensive 
housing  strategies  and  responsive  area 
programs  that  assist  residents  who  are 
living  with  HIV/ AIDS,  and  in  the  sound 
management  of  efficient  and  effective 
HOPWA  programs.  The  grants  also 
build  the  capacity  of  nonprofit 
organizations  to  carry  out  activities  as 
HOPWA  project  sponsors. 

The  assistance  made  available  in  this 
announcement  is  authorized  by  the 
following: 

The  HOME  Technical  Assistance 
Program  is  authorized  by  the  HOME 
Investment  Partnerships  Act  (42  U.S.C. 
12781-12783);  24  CFR  part  92. 
For  the  McKiimey-Vento  Act 
Homeless  Assistance  Programs 
Technical  Assistance,  the  Supportive 
Housing  Program  is  authorized  under  42 
U.S.C.  11381  et  seq.;  24  CFR  583.140. 
The  Emergency  Shelter  Grant,  Section  8 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program,  and  Shelter  Plus 
Care  Technical  Assistance  Program  are 
authorized  under  Pub.  L.  107-73, 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
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Independent  Agencies  Appropriations 
Act,  2002. 

The  HOPWA  program  is  authorized 
under  the  AIDS  Housing  Opportxmities 
Act  (42  U.S.C.  12901)  and  the  HOPWA 
regulations  are  foimd  at  24  CFR  part 
574.  The  HOPWA  Technical  Assistance 
program  is  authorized  under  Pub.  L. 
107-73,  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development 


and  Independent  Agencies 
Appropriations  Act,  2002. 

The  competition  was  announced  in 
the  SuperNOFA  published  March  26, 
2002  (67  FR  13893).  Applications  were 
rated  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

For  the  Fiscal  Year  2002  competition, 
a  total  of  $9,830,481  was  awarded  to  41 
technical  assistance  providers 
nationwide.  In  accordance  with  section 


102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  th6  grantees  and  amoimts  of 
the  awards  in  Appendix  A  to  this 
document. 

Dated:  May  12,  2003. 

Roy  A.  Bemardi, 

Assistant  Secretary  for  Community,  Planning 
and  Development. 


Appendix  A.— Fiscal  Year  2002  Funding  Awards  for  Community  Development  Technical  Assistance 

Programs 


TA  Provider 


City 


HOME  TA  Awards 


State  of  Alaska,  Alaska  Housing  Finance  Corporation 

Rural  Community  Assistance  Corporation  

Dennison  Associates,  Inc 

National  Affordable  Housing  Training  Institute  

Tonya,  Inc 

Florida  Planning  Group,  Inc  

Ctircago  Rehab  Network 

Abt  Associates,  Inc 

The  Enterprise  Foundation 

Coastal  Enterprises,  Inc  

State  of  Michigan  Dept.  of  Consumer  &  Industry  Services  

Minnesota  Housing  Partnership  

Training  and  Development  Associates,  Inc  

Supportive  Housing  Network  of  New  York  -. 

Ohio  CDC  Association  

Neighborhood  Partnership  Fund  

Capital  Access,  Inc 

Puerto  Rico  Community  Foundation  

Community  Development  Services  

ICF,  Inc  

Common  Ground  

Northwest  Regional  Facilitators  

Urban  Economic  Development  Association  of  Wisconsin,  Inc 
Wisconsin  Partnership  for  Housing  Development,  Inc  


Anchorage  

West  Sacramento 

Washington 

Washington 

Washington 

Jacksonville  

Chicago  

Cambridge 

Columbia  

Wiscasset  

Lansing 

St.  Paul 

Laurinburg  

New  York 

Columbus  

Portland  

Philadelphia 

San  Juan  

Maryvllle  

Fairfax 

Seattle  

Spokane  

Milwaukee 

Madison  


Homeless  TA  Awards 


State  T)f  Alaska,  Alaska  Housing  Finance  Corporation 

HomeBase/The  Center  for  Common  Concems , 

Colorado  Coalition  for  the  Homeless  

National  Puerto  Rican  Coalition,  Inc  

Tonya,  Inc 

Florida  Planning  Group,  Inc  

Iowa  Coalition  for  Housing  and  the  Homeless  

Chk:ago  Health  Outreach 

Illinois  Community  Action  Association  

Technical  AsslstarKe  Collaborative,  Inc  

The  Enterprise  Foundation 

Minnesota  Housing  Partnership  

Training  and  Development  Associates,  Inc  

New  Mexico  Coalition  to  End  Homelessness  

Corporation  for  Supportive  Housing 

Nassau  Suffolk  Coalition  for  the  Homeless  

New  Yori<  State  Rural  Housing  Coalition,  Inc 

Supportive  Housing  Networi<  of  New  Yoric  

Coalitk)n  on  Homelessness  and  Housing  in  Ohio  

Diana  T.  Myers  and  Associates,  Inc  

Homeless  Networt<  of  Texas  dba  Texas  Homeless  Network  .. 

AIDS  Housing  of  Washington  

John  Epier  and  Associates  

Low  Income  Housing  Institute 

Urt>an  Economic  Development  Association  of  Wisconsin,  Inc 


Anchorage  

San  Francisco 

Denver  

Washington 

Washington 

Jacksonville  .... 
Des  Moines  ... 

Chicago  

Springfield 

Boston  

Columbia  

St.  Paul 

Laurintturg  

Santa  Fe 

New  York 

Garden  City  ... 

Albany 

New  York 

Columbus  

Glenside  

Austin 

Seattle  

Seattle  

Seattle  

Milwaukee 


State 


AL 

CA 

CO 

DC 

DC 

FL 

lA 

IL 

IL 

MA 

MD 

MN 

NC 

NM 

NY 

NY 

NY 

NY 

OH 

PA 

TX 

WA 

WA 

WA 

Wl 


TA  Award 


$50,000.00 

142,100.00 

329,670.00 

500,000.00 

1,111,607.00 

29,800.00 

78,500.00 

45,000.00 

105.966.00 

25,000.00 

119,800.00 

50,000.00 

232,800.00 

20,312.00 

67,130.00 

30,300.00 

50,000.00 

61,400.00 

20,000.00 

1,759,677.00 

58,300.00 

25,000.00 

40,932.00 

20,468.00 


40,000.00 

142,000.00 

40,000.00 

12,000.00 

1,019,193.00 

20,000.00 

20,676.00 

46,922.00 

30,000.00 

222,000.00 

128,000.00 

52,000.00 

119,928.00 

40,000.00 

218,000.00 

99,949.00 

57,000.00 

139,051.00 

104,000.00 

57,000.00 

128,000.00 

50,000.00 

40,000.00 

67,000.00 

54,000.00 
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APPENDIX  A.— FISCAL  Year  2002  Funding  Awards  for  Community  Development  Technical  Assistance 

Programs— Continued 


TA  Provider 


City 


State 


TA  Award 


HOPWA  TA  Awards 


The  Enterprise  Foundation 

AIDS  Housing  of  Washington 


Columbia 
Seattle  .... 


MD 
WA 


$200,000.00 
1.750,000.00 


[FR  Doc.  03-12373  Filed  5-16-03;  8:45  am] 
BILXiNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Advisory  Committee  on  Water 
information;  Notice  of  Renewal 

This  notice  is  published  in 
accordance  with  section  9  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63),  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  renewing  the  Advisory 
Committee  on  Water  Information 
(ACWI).  OMB  Memorandmn  M-92-01 
dated  December  10,  1991,  designated 
the  U.S.  Geological  Survey  (USGS)  as 
the  lead  agency  for  the  Water 
Information  Coordination  Program 
(WICP)  and  also  designated  all  other 
Federal  organizations  using  w.ater 
resoiu-ces  information  to  assist  the 
USGS  in  ensuring  the  implementation 
of  an  effective  WICP. 

the  purpose  of  the  Committee  is  to 
represent  the  interests  cf  water- 
information  users  and  professionals  in 
advising  the  Federal  Government  on 
Federal  water-information  programs  and 
their  effectiveness  in  meeting  the 
Nation's  water-information  needs. 
Mranber  organizations  help  to  foster 
communications  between  the  Federal 
and  non-Federal  sectors  on  sharing 
water  information. 

Membership  represents  a  wide  range 
of  water  resources  interests  and 
functions.  Representation  of  the  ACWI 
includes  all  levels  of  government. 
Tribes,  public  interest  groups,  academia, 
private  industry,  nonprofit  and 
professional  organizations.  Member 
organizations  designate  their 
representatives  and  alternates. 
Membership  is  limited  to  a  maximimi  of 
35  organizations. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  The  Charter 
will  be  filed  imder  the  Act,  15  days  from 
the  date  of  publication  of  this  notice. 


Further  information  regarding  the 
ACWI  may  be  obtained  from  the 
Associate  Director  for  Water,  USGS, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192.  Certification  of  renewal  is 
published  below. 

Certification 

I  hereby  certify  that  the  renewal  of  the 
Advisory  Committee  on  Water 
Information  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  by  the 
Department  of  the  Interior  mandated 
pursuant  to  the  OMB  Memorandum  M- 
92-01. 

Dated:  May  9,  2003. 
Gale  A.  Norton, 

Secretaiy  of  the  Interior. 

[FR  Doc.  03-12364  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  4310-y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuance  of  Permit  for  Incidental  Talte 
of  Threatened  Species  Associated 
With  a  Habitat  Conservation  Plan  for 
the  Stimson  Lumber  Company, 
Montana 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit. 

SUMMARY:  On  October  24,  2000,  the  U.S. 
Fish  and  Wildlife  Service  (Service), 
issued  an  incidental  take  permit 
associated  with  a  habitat  conservation 
plan  to  Plum  Creek  Timber  Company 
(Permit  Number  TE-034609-0)  for  the 
incidental  take  of  threatened  and 
endangered  species  piu^uant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  Stimson 
Lumber  Company  is  in  the  process  of 
purchasing  approximately  11,487 
hectares  (28,385  acres)  of  Plum  Creek 
land  in  Montana  covered  by  the  above 
Incidental  Take  Permit  for  the  Plum 
Creek  Native  Fish  Habitat  Conservation 
Plan  (NFHCP).  Stimson  Lumber 
Company  expressed  the  desire  to 
continue  implementing  pertinent 
provisions  of  the  NFHCP  on  these  lands 


and  to  continue  to  be  covered  by  an 
Incidental  Take  Permit.  Partial  transfer 
of  an  Incidental  Take  Permit  is 
expressly  authorized  at  50  CFR  13.25 

On  March  17,  2003,  along  with  the 
Service  and  Plum  Creek,  Stimson 
Lumber  Company  entered  into  an 
Assignment  and  Assimiption  Agreement 
(partial  assignment  only,  in  connection 
with  the  sale  of  the  above-mentioned 
lands)  to  facilitate  the  transfer  of  all 
relevant  obligations  of  the  NFHCP, 
Implementing  Agreement  and  the 
permit  from  Plum  Creek  to  Stimson 
pursuant  to  50  CFR  13.25.  On  March  21, 
2003,  Stimson  Lumber  Company 
submitted  to  the  Service  an  application 
for  an  Incidental  Take  Permit,  along 
with  the  Assignment  and  Assumption 
Agreement  and  a  Letter  of  Agreement  to 
fulfill  the  requirements  of  processing 
the  partial  transfer  of  the  NFHCP  to 
Stimson  Lumber  Company  and  to 
initiate  discussions  with  the  Service 
concerning  an  amendment  of  the 
NFHCP  to  include  the  grizzly  bears  and 
implement  interim  grizzly  bear  best 
management  practices. 

Notice  is  hereby  given  that  on  April 
24,  2003,  as  authorized  by  the 
provisions  of  the  Act,  the  Service  issued 
an  Incidental  Take  Permit  (TE-070004) 
to  Stimson  Lumber  Company  subject  to 
certain  conditions  set  forth  therein.  The 
permit  was  granted  only  after  the 
Service  determined  that  it  was  applied 
for  in  good  faith,  that  granting  the 
permit  would  not  be  to  the  disadvantage 
of  the  threatened  species,  and  that  it 
will  be  consistent  with  the  purposes  and 
policies  set  forth  in  the  Act,  as 
amended. 

Additional  information  on  this  partial 
transfer  and  permit  issuance  may  be 
requested  by  contacting  the  Regional 
Habitat  Conservation  Planning 
Coordinator,  134  Union  Boulevard, 
Suite  645,  Lakewood,  Colorado  80228, 
telephone  (303)  236-7400,  extension 
280. 

Dated:  April  24,  2003. 
Ralph  O.  Moi^enweck, 
Regional  Directed,  Denver,  Colorado. 
[FR  Doc.  03-12400  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rumsey  Indian  Rancheria  of  WIntun 
Indians  of  California  Ordinance  for  ttie 
Sale  and  Consumption  of  Alcoholic 
Beverages 

AGEr4CY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  publishes  the 
Tribal  Council  Ordinance  No.  02-04 
regulating  the  Sale  and  Consiunption  of 
Alcoholic  Beverages  for  the  Rumsey 
Indian  Rancheria  of  Wintun  Indians  of 
California.  The  Ordinance  regulates  and 
controls  the  possessioi;,  sale  and 
consxunption  at  a  gaming  facility  located 
on  the  Rancheria  known  as  the  Cache 
Creek  Indian  Bingo  &  Casino  and  related 
hotel  (hereinafter,  "Facility").  The  sale 
of  alcohol  within  the  Facility,  for  on- 
Facility  consumption  only,  is  hereby 
authorized.  No  alcoholic  beverages  may 
be  sold  at  any  location  pursuant  to  this 
Ordinance  other  than  within  the 
Facility.  The  Rumsey  Indian  Rancheria 
Tribal  Council  enacted  Tribal  Council 
Resolution  No.  09-24-02-02,  on 
September  24.  2002,  to  authorize  the 
enactment  of  the  Ordinance.  Ordinance 
No.  02-04,  was  adopted  on  September 
24,  2002,  but  does  not  become  effective 
until  published  in  the  Federal  Register 
because  the  failure  to  comply  with  the 
Ordinance  may  result  in  criminal 
charges. 

EFFECTIVE  DATE:  This  Ordinance  is 
effective  on  May  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Iris 
Drew,  Southwest  Regional  Office, 
Branch  of  Tribal  Government,  PO  Box 
26567,  Albuquerque,  New  Mexico 
87125-6567;  Telephone  (505)  346-7592 
or  Ralph  Gonzales,  Office  of  Tribal 
Services,  1951  Constitution  Ave.,  NW., 
MS-320-SIB,  Washington,  DC  20240; 
Telephone  (202)  513-7629. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15.  1953,  Public 
Law  83-277,  67  Stat.  586,  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner,  463  U.S.713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transactions  in  Indian  country. 
The  Riunsey  Indian  Rancheria  of 
Wintim  Indians  of  California  enacted 
Tribal  Coxmcil  Ordinance  No.  02-04,  on 
September  24,  2002,  for  the  purpose  of 
governing  the  sale  and  consumption  of 
alcoholic  beverages  only  at  its  Indian 
gaming  facility  on  tribal  trust  lands, 
known  as  the  Cache  Creek  Indian  Bingo 


&  Casino  and  related  hotel  ("Facility"). 
The  Rumsey  Indian  Rancheria  has  an 
existing  liquor  code  to  provide  that  the 
tribe,  as  owner  and  operator  of  a 
convenience  store  on  the  rancheria,  will 
sell  wine  and  beer  for  off-premises 
consumption  only,  published  in  the 
Federal  Register  on  February  4, 1992 
(57  FR  4314). 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 

I  certify  that  Tribal  Coimcil  Ordinance 
No.  02-04,  Sale  and  Consumption  of 
Alcoholic  Beverages  at  the  gaming 
facility,  located  on  tribal  trust  lands, 
known  as  the  Cache  Creek  Indian  Bingo 
&  Casino  and  related  hotel,  was  duly 
adopted  by  the  Rumsey  Indian 
Rancheria  of  Wintun  Indians  of 
California  on  September  24,  2002.  The 
Ordinance  was  further  authorized  for 
enactment  by  Tribal  Coimcil  Resolution 
No.  09-23-02-02,  on  September  24, 
2002. 

Dated:  May  9,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 

Rumsey  Indian  Rancheria,  Yolo 
County,  California,  Tribal  Council 
Ordinance  No.  02-04 

Sale  and  Consumption  of  Alcoholic 
Beverages 

The  Tribal  Coimcil,  governing  body  of 
the  Rumsey  Indian  Rancheria  of  Wintun 
Indians  of  California  (hereinafter 
"Tribe"),  hereby  enacts  this  Ordinance 
to  govern  the  sale  and  consumption  of 
alcoholic  beverages  at  its  Indian  gaming 
facility  and  related  hotel  on  Rancheria 
lands. 

Preamble 

1.  Title  18,  United  States  Code, 
Section  1161,  provides  Indian  tribes 
with  authority  to  enact  ordinances 
governing  the  consumption  and  sale  of 
alcoholic  beverages  on  their 
Reservations,  provided  such  ordinance 
is  certified  by  the  Secretary  of  the 
Interior,  published  in  the  Federal 
Register  and  such  activities  are  in 
conformity  with  state  law. 

2.  Pursuant  to  the  Tribe's  Constitution 
at  Article  4  and  Article  8  Section  l(i) 
and  (j),  the  Tribal  Council  is  the 
governing  body  of  the  Tribe  with  the 
power  to  enact  ordinances  to  promote 
the  general  welfare  of  the  Tribe  and  to 
plan  and  manage  economic  affairs  of  the 
Tribe. 

3.  The  Tribe  is  and  shall  be  the  owner 
and  operator  of  a  gaming  facility  located 
on  the  Rancheria  known  as  the  Cache 
Creek  Indian  Bingo  &  Casino  and  related 


hotel  (hereinafter  "Facility"),  at  which 
Class  ni  Gaming  is  conducted  pursuant 
to  the  Tribe's  Gaming  Ordinance  and  a 
Compact  executed  with  the  State  of 
California  on  September  10,  1999, 
ratified  by  the  California  Legislature, 
approved  by  the  Secretary  of  the  Interior 
on  May  5,  2000,  ^d  published  in  the 
Federal  Register  on  May  16,  2000. 

4.  The  Facility,  located  on  trust  land, 
is  an  integral  and  indispensable  part  of 
the  Tribe's  economy,  providing  income 
to  the  Tribe  emd  training  and 
employment  to  its  members. 

5.  The  Facility  includes  restaurant 
and  lounge  areas  in  which  food  and 
beverages  are  served  to  patrons  who 
may  also  desire  to  consume  alcoholic 
beverages. 

6.  The  Tribal  Council  has  determined 
that  it  is  now  in  its  best  interest  to  offer 
alcoholic  beverages  for  sale  and 
consumption  at  the  Facility. 

7.  It  is  the  purpose  of  this  Ordinance 
to  set  out  the  terms  and  conditions 
under  which  the  sale  of  said  alcoholic 
beverages  may  take  place. 

General  Terms 

1.  The  sale  of  alcohol  within  the 
Facility,  for  on-Facility  consumption 
only,  is  hereby  authorized. 

2.  No  alcoholic  beverages  may  be  sold 
at  any  location  pursuant  to  this 
Ordinance  other  than  within  the 
Facility. 

3.  The  sale  of  said  alcoholic  beverages 
authorized  by  this  Ordinance  shall  be  in 
conformity  with  all  applicable  laws  of 
the  State  of  California,  and  the  sale  of 
said  beverages  shall  be  subject  to  state 
sales  tax,  federal  excise  tax  and  any  fees 
required  by  the  Federal  Bureau  of 
Alcohol,  Tobacco  &  Firearms.  This 
includes  but  is  not  limited  to  the 
following  examples: 

a.  No  person  under  the  age  of  21  years 
shall  consume,  acquire  or  have  in  his  or 
her  possession  at  the  Facility  any 
alcoholic  beverage. 

b.  No  person  shall  sell  alcohol  to  any 
person  under  tlie  age  of  21  at  the 
Facility. 

c.  No  person  shall  sell  alcohol  to  a 
person  apparently  under  the  influence 
of  liquor  at  the  Facility. 

4.  Where  there  may  be  a  question  of 
a  person's  right  to  purchase  liquor  by 
reason  of  his  or  her  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  types  of  identification 
which  shows  his  or  her  correct  age  and 
bears  his  or  her  signature  and 
photograph:  (1)  Driver's  license  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles;  (2) 
United  States  Active  Duty  Military  card; 
(3)  passport. 


5.  All  liquor  sales  within  the  Facility 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards. 

Posting 

This  Ordinance  shall  be 
conspicuously  posted  within  the 
Facdlity  at  all  times  it  is  open  to  the 
public. 

Enfiircement 

1.  This  Ordinance  may  be  enforced  by 
the  Rumsey  Tribal  Gaming  Agency  by 
implementation  of  monetary  fines  not  to 
exceed  $500  and/or  withdrawal  of 
authorization  to  sell  alcohol  at  the 
Facility.  Prior  to  any  enforcement 
action,  the  Rumsey  Tribal  Gaming 
Agency  shall  provide  the  alleged 
offender  of  this  ordinemce  virith  at  least 
three  (3)  days  notice  of  an'Opportunity 
to  be  heard  during  a  specially-called 
meeting.  The  decision  of  the  Rumsey 
Tribal  Gaming  Agency  shall  be  final. 

2.  This  Ordinance  also  may  be 
enforced  by  the  Yolo  County  Sheriff's 
Office  at  the  request  of  the  Rumsey 
Tribal  Gaming  Agency. 

Severability 

If  any  provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Amendment 

This  ordinance  may  only  be  amended 
by  a  majority  vote  of  the  Tribal  Council. 

Sovereign  Immunity 

Nothing  in  this  ordinance  in  any  way 
limits,  alters,  restricts  or  waives  the 
Tribe's  sovereign  immunity  fi-om 
unconsented  suit  or  action. 

Efifiective  Date 

This  Ordinance  shall  become  effective 
following  its  certification  by  the 
Secretary  of  the  Interior  and  its 
publication  in  the  Federal  Register. 

Certification 

The  foregoing  ordinance  was  adopted 
by  a  vote  of  5  for,  and  0  against  and  0 
abstentions,  at  a  duly  called  meeting  of 
the  Rumsey  Indian  Rancheria  Tribal 
Council  at  which  a  quorum  was  present, 
on  this  24th  day  of  September  2002. 

[FR  Doc.  03-12406  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

San  Pasqual  Band  of  Mission  Indians 
Ordinance  for  the  Sale  and 
Consumption  of  Alcoholic  Beverages 

AGENCY:  Bureau  of  hidian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the  San 
Pasqual  Band  of  Mission  Indians  Tribal 
Liquor  Control  Ordinance.  The 
Ordinance  regulates  and  controls  the 
possession,  sale  and  consumption  of 
liquor  at  a  facility  known  as  the  Valley 
View  Casino.  The  land  is  located  on 
trust  land  and  this  ordinance  allows  for 
the  sale  and  consumption  of  alcoholic 
beverages  within  the  Casino,  for  on- 
premises  consumption  only.  The  sale  of 
said  alcoholic  beverages  is  in 
conformity  with  all  applicable  laws  of 
the  State  of  California  and  applicable 
federal  laws.  The  Ordinance  was 
adopted  by  Tribal  Ordinance  No. 
SPl  13002-03  and  Tribal  Resolution  No. 
SCA-SP-04-03,  on  November  30,  2002 
and  does  not  become  effective  until 
published  in  the  Federal  Register 
because  the  failure  to  comply  with  the 
Code  may  result  in  criminal  charges. 
EFFECTIVE  DATE:  This  Code  is  effective 
on  May  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Iris 
Drew,  Southwest  Regional  Office, 
Branch  of  Tribal  Government,  P.O.  Box 
26567,  Albuquerque,  New  Mexico 
87125-6567;  Telephone  (505)  346-7592 
or  Ralph  Gonzales,  Office  of  Tribal 
Services,  1951  Constitution  Ave.,  NW, 
MS-320-SIB,  Washington,  DC  20240; 
Telephone  (202)  513-7629. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953,  Public 
Law  83-277,  67  Stat.  586,  18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transactions  in  Indian  country. 
The  San  Pasqual  Band  of  Mission 
Indians  adopted  Tribal  Ordinance  No. 
SPll  3002-03  and  Tribal  Council 
Resolution  No.  SCA-SP-04-03,  on 
November  30,  2002.  The  purpose  of  this 
ordinance  is  to  govern  the  consumption 
and  sale  of  alcoholic  beverages  at  the 
gaming  facility  located  on  the 
Reservation,  known  as  the  Valley  View 
Casino  for  on-premises  consumption 
only. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 


Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 

I  certify  that  Resolution  No.  SCA-SP- 
04-03  authorizing  the  submittal  of 
Tribal  Ordinance  No.  SPl  13002-03,  was 
duly  adopted  by  the  San  Pasqual  Band 
of  Mission  Indians  on  November  30, 
2002. 

Dated:  May  9.  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

The  San  Pasqual  Band  of  Mission 
Indians  Tribal  Liquor  Control  Ordinance 
reads  as  follows: 

San  Pasqual  Band  of  Mission  Indians, 
Ordinance  No.  SPl  13002-03.  Tribal 
Liquor  Control  Ordinance 

/.  Sale  and  Consumption  of  Alcoholic 
Beverages 

The  General  Council  of  the  San 
Pasqual  Band  of  Mission  Indians 
(hereinafter  General  Council),  governing 
body  of  the  San  Pasqual  Band 
(hereinafter  Tribe),  hereby  enacts  this 
Ordinance  to  govern  the  sale  and 
consumption  of  alcoholic  beverages 
within  casino  facilities  on  Reservation 
lands. 

//.  Preamble 

1.  Title  18,  United  States  Code, 
Section  1161,  provides  Indian  tribes 
with  authority  to  enact  ordinances 
governing  the  consumption  and  sale  of 
alcoholic  beverages  on  their 
Reservations,  provided  such  ordinance 
is  certified  by  the  Secretary  of  the 
Interior,  published  in  the  Federal 
Register  and  such  activities  are  in 
conformity  with  state  law. 

2.  Pursuant  to  Article  IV,  Section  1  of 
the  Constitution  and  By-Laws  of  the  San 
Pasqual  Band,  the  General  Council  is 
the  governing  body  of  the  Tribe,  with 
the  power  to  enact  ordinances  to 
promote  the  general  welfare  and 
economic  advancement  of  the  Tribe  and 
its  members. 

3.  The  Tribe  is  the  owner  and  operator 
of  a  gaming  facility  located  on  the 
Reservation  knowoi  as  the  Valley  View 
Casino  (hereinafter  Casino),  at  which 
Class  II  and  Class  III  Gaming  is 
conducted  pursuant  to  the  Tribe's 
Gaming  Ordinance  and  a  Compact 
executed  with  the  State  of  California  on 
September  10,  1999,  ratified  by  the 
California  Legislature,  approved  by  the 
Secretary  of  tihe  Interior  on  May  5,  2000. 
and  published  in  the  Federal  Register 
on  Mav  16,  2000. 

4.  The  Casino,  located  on  trust  land, 
is  an  integral  and  indispensable  part  of 
the  Tribe's  economy,  and  is  intended  to 
provide  income  to  the  Tribe  and 
training  and  employment  to  its 
members. 
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5.  The  General  Council  has 
determined  that  it  is  now  in  the  best 
interest  of  the  Tribe  to  offer  alcoholic 
beverages  for  sale  and  consumption  in 
the  Casino. 

6.  It  is  the  purpose  of  this  Ordinance 
to  set  out  the  terms  and  conditions 
under  which  the  sale  and  consumption 
of  said  alcoholic  beverages  may  take 
place. 

///.  General  Terms 

1 .  The  sale  and  consumption  of 
alcoholic  beverages  within  the  Casino, 
for  on-premises  consumption  only,  is 
hereby  authorized. 

2.  For  the  purpose  of  this  Ordinance, 
the  term  Casino  shall  mean  the  Valley 
View  Casino,  as  currently  existing  or  as 
expanded  in  the  future,  or  any  other 
casino  facility  owned  by  the  Tribe  and 
located  on  the  San  Pasqual  Indian 
Reservation. 

3.  The  sale  of  said  alcoholic  beverages 
authorized  by  this  Ordinance  shall  be  in 
conformity  with  all  applicable  laws  of 
the  State  of  California  and  applicable 
federal  laws,  and  the  sale  of  said 
beverages  shall  be  subject  to  federal 
excise  tax  and  any  fees  required  by  the 
Federal  Bureau  of  Alcohol,  Tobacco  & 
Firearms.  This  includes  but  is  not 
limited  to  the  following: 

a.  No  person  imder  the  age  of  21  years 
shall  consume,  acquire  or  have  in  his  or 
her  possession  any  alcoholic  beverage. 

b.  No  person  shall  sell  any  alcoholic 
beverages  to  any  person  under  the  age 
of  21. 

c.  No  person  shall  sell  alcoholic 
beverages  to  a  person  apparently  imder 
the  influence  of  alcohol. 

4.  Where  there  may  be  a  question  of 
a  person's  right  to  purchase  liquor  by 
reason  of  his  or  her  age,  such  person 
shall  be  required  to  present  anyone  of 
the  following  types  of  identification 
which  shows  his  or  her  correct  age  and 
bears  his  or  her  signature  and 
photograph:  (1)  Driver's  license  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles;  (2) 
United  States  Active  Duty  Military  card; 
or  (3)  passport. 

5.  AJl  liquor  sales  within  the  Casino 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  or  debit  cards. 

IV.  Posting 

This  Ordinance  shall  be 
conspicuously  posted  within  the  Casino 
at  all  times  it  is  open  to  the  public. 

V.  Enforcement 

The  San  Pasqual  Gaming  Commission 
may  enforce  this  Ordinance  by 


implementation  of  monetary  fines  not  to 
exceed  $500  per  violation.  Prior  to  any 
enforcement  action,  the  Gaming 
Commission  shall  provide  the  alleged 
offender  of  this  Ordinance  with  at  least 
three  (3)  days  notice  of  an  opportimity 
to  be  heard  during  a  specially  called 
meeting.  The  decision  of  the  Gaming 
Commission  shall  be  final. 

VI.  Severability 

If  any  provision  or  application  of  this 
Ordinance  is  determined  by  review  to 
be  invalid,  such  adjudication  shall  not 
be  held  to  render  ineffectual  the 
remaining  portions  of  this  title  or  to 
render  such  provisions  inapplicable  to 
other  persons  or  circumstances. 

VII.  Amendment 

This  Ordinance  may  only  be  amended 
by  a  majority  vote  of  the  General 
Coimcil. 

VIII.  Sovereign  Immunity 

Nothing  in  this  Ordinance  in  any  way 
limits,  alters,  restricts  or  waives  the 
Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 

IX.  Effective  Date 

This  Ordinance  shall  become  effective 
following  its  adoption  by  the  General 
Council,  certification  by  the  Secretary  of 
the  Interior  and  publication  in  the 
Federal  Register. 

[FR  Doc.  03-12405  Filed  5-16-03;  8:45  ami 
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DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Indian  Affairs 

United  Auburn  Indian  Community 
Ordinance  for  the  Sale  and 
Consumption  of  Alcoholic  Beverages 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  publishes  the 
Tribal  Council  No.  09-16-02-01 
regulating  the  Sale  and  Consumption  of 
Alcoholic  Beverages  for  the  United 
Auburn  Indian  Community.  The 
Ordinance  regulates  and  controls  the 
possession,  sale  and  consumption  of 
liquor  within  the  boundaries  of  the 
United  Auburn  Indian  Community  at  a 
gaming  facility  located  on  tribal  trust 
lands  in  Placer  County,  California.  No 
alcoholic  beverages  may  be  sold  at  any 
location  pursuant  to  this  Ordinance 
other  than  within  the  facility.  The 
Ordinance  is  in  conformity  with  the 
laws  of  the  State  of  California,  where 
applicable  and  necessary.  Although  the 
Ordinance  was  adopted  on  September 


16,  2002,  it  does  not  become  effective 
until  published  in  the  Federal  Register 

because  the  failure  to  comply  with  the 
Ordinance  may  result  in  criminal 
charges. 

EFFECTIVE  DATE:  This  Ordinance  is 
effective  on  May  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Iris 
Drew,  Southwest  Regional  Office, 
Branch  of  Tribal  Government,  PO  Box 
26567,  Albuquerque,  New  Mexico 
87125-6567;  Telephone  (505)  346-7592 
or  Ralph  Gonzales,  Office  of  Tribal 
Services,  1951  Constitution  Ave.,  NW., 
MS-320-SIB,  Washington,  DC  20240; 
Telephone  (202)  513-7629. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953,  Public 
Law  83-277,  67  Stat.  586, 18  U.S.C. 
1161,  as  interpreted  by  the  Supreme 
Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983),  the  Secretary  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transactions  in  Indian  country. 
The  United  Auburn  Indian  Community 
enacted  Tribal  Council  Ordinance  No. 
09-16-02-01,  on  September  16,  2002, 
for  the  purpose  of  governing  the  sale 
and  consumption  of  alcoholic  beverages 
only  at  its  Indian  gaming  facility  on 
tribal  trust  lands  in  Placer  County, 
California.  The  facility  is  expected  to 
open  on  or  about  June  1,  2003. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 1  certify 
that  Tribal  Council  Ordinance  No.  09- 
16-02-01,  Sale  and  Consumption  of 
Alcoholic  Beverages  at  the  gaming 
facility,  located  on  tribal  trust  lands  in 
Placer  County,  California,  was  duly 
adopted  by  the  United  Auburn  Indian 
Community  on  September  16,  2002. 

Dated:  May  9,  2003. 
Aurene  M.  Martin, 

-  Assistant  Secretary — Indian  Affairs. 

The  United  Auburn  Indian 
Community  Ordinance  for  the  Sale  and 
Consumption  of  Alcoholic  Beverages, 
Tribal  Council  Ordinance  No.  09-16- 
02-01,  reads  as  follows: 

United  Aubiu-n  Indian  Community, 
Placer  County,  California,  Tribal 
Council  Ordinance  No.  09-16-02-01 

Sale  and  Consumption  of  Alcoholic 
Beverages 

The  Tribal  Council,  governing  body  of 
the  United  Auburn  Indian  Community 
(hereinafter  "Tribe"),  hereby  enacts  this 
Ordinance  to  govern  the  sale  and 
consumption  of  alcoholic  beverages  at 


its  Indian  gaming  facility  on  tribal  trust 
lands. 

Preamble 

1.  Title  18,  United  States  Code, 
Section  1161,  provides  Indian  tribes 
with  authority  to  enact  ordinances 
governing  the  consumption  and  sale  of 
alcoholic  beverages  on  their 
Reservations,  provided  such  ordinance 
is  certified  by  the  Secretary  of  the 
Interior,  published  in  the  Federal 
Register  and  such  activities  are  in 
conformity  with  state  law. 

2.  Pursuant  to  Article  IV  Section  1 
and  Article  VIII  Section  1  subsections  (i) 
and  (j)  of  the  Tribe's  Constitution,  the 
Tribal  Council  is  the  governing  body  of 
the  Tribe  with  the  power  to  enact 
ordinances  to  promote  the  economic 
well-being  of  the  Tribe  and  the  general 
welfare  of  its  members. 

3.  The  Tribe  plans  to  own  and  operate 
a  gaming  facility  located  on  tribal  trust 
lands  in  Placer  County,  California, 
APN-02 1-280-088  (hereinafter 
"Facility"),  at  which  Class  III  Gaming 
will  be  conducted  pursuant  to  the 
Tribe's  Gaming  Ordinance  and  a 
Compact  executed  with  the  State  of 
California  on  September  10, 1999, 
ratified  by  the  California  Legislature, 
approved  by  the  Secretary  of  the  Interior 
on  May  5,  2000,  and  published  in  the 
Federal  Register  on  May  16,  2000. 

4.  The  Facility,  located  on  this  trust 
land,  will  be  an  integral  and 
indispensable  part  of  the  Tribe's 
economy,  providing  income  to  the  Tribe 
and  training  and  employment  to  its 
members. 

5.  The  Facility  will  include  restaurant 
and  lounge  areas  in  which  food  and 
beverages  will  be  served  to  patrons  who 
may  also  desire  to  consume  alcoholic 
beverages. 

6.  The  Tribal  Council  has  determined 
that  it  is  in  the  Tribe's  best  interest  to 
offer  alcoholic  beverages  for  sale  and 
consumption  at  the  Facility. 

7.  It  is  the  purpose  of  this  Ordinance 
to  set  out  the  terms  and  conditions 
under  which  the  sale  of  said  alcoholic 
beverages  may  take  place. 

General  Terms 

1.  The  sale  of  alcohol  within  the 
Facility,  for  on-Facility  consumption 
only,  is  hereby  authorized. 

2.  No  alcoholic  beverages  may  be  sold 
at  any  location  pursuant  to  this 
Ordinance  other  than  within  the 
Facility. 

3.  The  sale  of  said  alcoholic  beverages 
authorized  by  this  Ordinance  shall  be  in 
conformity  with  all  applicable  laws  of 
the  State  of  California,  and  the  sale  of 
said  beverages  shall  be  subject  to  state 
sales  tax,  federal  excise  tax  and  any  fees 


required  by  the  Federal  Bureau  of 
Alcohol,  Tobacco  &  Firearms.  This 
includes  but  is  not  Umited  to  the 
following  examples: 

a.  No  person  under  the  age  of  21  years 
shall  consimie,  acquire  or  have  in  Ids  or 
her  possession  at  the  Facility  any 
alcoholic  beverage. 

b.  No  person  shall  sell  alcohol  to  any 
person  imder  the  age  of  21  at  the 
Facility. 

c.  No  person  shall  sell  alcohol  to  a 
person  apparently  imder  the  influence 
of  liquor  at  the  Facility. 

4.  Where  there  may  be  a  question  of 
a  person's  right  to  purchase  liquor  by 
reason  of  his  or  her  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  types  of  identification 
which  shows  his  or  her  correct  age  and 
bears  his  or  her  signature  and 
photograph:  (1)  Driver's  license  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles;  (2) 
United  States  Active  Duty  Military  card; 
(3)  passport. 

5.  All  liquor  sales  within  the  Facility 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards. 

Posting 

This  Ordinance  shall  be 
conspicuously  posted  within  the 
Facility  at  all  times  it  is  open  to  the 
public. 

Enforcement 

1.  This  Ordinance  may  be  enforced  by 
the  Tribal  Gaming  Commission  by 
implementation  of  monetary  fines  not  to 
exceed  $500  and/or  wididrawal  of 
authorization  to  sell  alcohol  at  the 
Facility.  Prior  to  any  enforcement 
action.  Tribal  Gaming  Commission  shall 
provide  the  alleged  offender  of  this 
ordinance  with  at  least  three  (3)  days 
notice  of  an  opportunity  to  be  heard 
during  a  specially-called  meeting.  The 
decision  of  the  Tribal  Gaming 
Commission  shall  be  final. 

2.  This  Ordinance  also  may  be 
enforced  by  the  Placer  County  Sheriffs 
Office  at  the  request  of  the  Tribal 
Gaming  Commission. 

Severability 

If  any  provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  tide  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 


Amendment 

This  ordinance  may  oidy  be  amended 
by  a  majority  vote  of  the  Tribal  Council. 

Sovereign  Immunity 

Nothing  in  this  ordinance  in  any  way 
limits,  alters,  restricts  or  waives  the 
Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 

Effective  Date 

This  Ordinance  shall  become  effective 
following  its  certification  by  the 
Secretary  of  the  Interior  and  its 
publication  in  the  Federal  Register. 

Certification 

The  foregoing  ordinance  was  adopted 
by  a  vote  of  5  for,  and  0  against  and  0 
abstentions,  at  a  duly  called  meeLing  of 
the  United  Auburn  Indian  Community 
Tribal  Council  at  which  a  quorum  was 
present,  on  this  16th  day  of  September, 
2002. 

[FR  Doc.  03-12407  Filed  5-16-03;  8:45  am) 
BILUNG  CODE  4310~4J-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  NVN-58357] 

Notice  of  Proposed  Withdrawal  and 
Public  Meeting;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
6,168.61  acres  of  public  lands  from 
surface  entry  and  mining  for  a  period  of 
20  years  to  protect  cultural,  historic,  and 
recreational  resources  in  and  around  the 
Grimes  Point  Archaeological  Area,  the 
Sand  Mountain  Recreation  Area,  and 
the  Cold  Springs  Historical  Area  in 
Churchill  County.  This  notice  proposes 
closure  of  the  land  from  surface  entry 
and  mining  for  up  to  2  years  while 
various  studies  and  analyses  are  made 
to  make  a  final  decision  on  the 
withdrawal  application. 
DATES:  Comments  should  be  received  on 
or  before  August  18,  2003. 
ADDRESSES:  Comments  should  be  sent  to 
the  Nevada  State  Director,  BLM,  1340 
Financial  Blvd.,  P.O.  Box  12000,  Reno, 
Nevada  89520-0006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On 
January  29,  2003.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
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withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian  — 

T.18N.,R.30E.. 

Sec.  15,  WV2NEV4  and  EV2NWV4; 

Sec.  20,  SV2SWV4  and  SEV4; 

Sec.  21,  SWV4NEV4,  SV2NWV4,  and  SVi; 

Sec.  29,  NV2. 
T.17N.,R.32E., 

Sec.  15,  SV2SV2  (iinsurveyed); 

Sec.  16,  SEV4SEV4  (unsurveyed); 

Sec.  20,  SEV4; 

Sec.  21; 

Sec.  22,  WV2  and  NE'A; 

Sees.  28,  29.  32,  and  33; 
T.16N..  R.32E., 

Sec.  4,  lots  1  to  4,  inclusive,  SWV4NEV4, 
SV2NWV4,  NV2SWV4,  and  SWV4SWV4; 

Sec.  5,  lots  1  to  4.  inclusive,  and  SVzN'/z. 
T.18N.,  R.37E., 

Sec.  30,  NEV4SEV4,  SWV4SEV4,  and 
WV2SEV4SEV4: 

Sec.  33,  SWV4NEV4NWV4, 
SEV4NW'/4NWV4,  and  SV2NWV4. 

The  areas  describe  aggrtegate  6,168.61  acres 
in  Churchill  County. 

The  purpose  of  the  withdrawal  is  to 
protect  cultural,  historic,  and 
recreational  resources  in  and  around  the 
Grimes  Point  Archaeological  Area,  the 
Sand  Mountain  Recreation  Area,  and 
the  Cold  Springs  Historical  Area.  The 
Grimes  Point  Archaeological  Area  is 
recognized  as  one  of  the  most  significant 
archaeological  sites  in  the  Great  Basin 
and  is  on  the  National  Register  of 
Historic  Places.  The  Sand  Mountain 
Recreation  Area  contains  Sand 
Mountain,  which  is  over  500  feet  tall 
and  is  the  largest  single  sand  dune  in 
the  Great  Basin.  The  Cold  Springs 
Historical  Area  contains  the  ruins  of  an 
Overiand  Stage  station  and  a  station 
constructed  to  support  the  first 
transcontinental  telegraph. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  cormection 
with  the  proposed  withdrawal  may 
present  their  views  in  vmting  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management  at  the  address  above. 

Notice  is  hereby  given  that  there  will 
be  an  open  house/public  meeting  in 
connection  with  the  proposed 
withdrawal  from  6  p.m.  to  8  p.m.,  on 
June  17,  2003,  at  the  Fallon  Convention 
Center,  100  Campus  Way,  Fallon, 
Nevada  89406. 

Comments,  including  names  and 
street  addresses  of  commenters,  will  be 
available  for  public  review  at  the  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  Nevada  during 


regular  business  hours,  7:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
hold  your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits  at 
the  discretion  of  the  authorized  officer. 

Dated:  March  3,  2003. 
Jim  Stobaugh. 

Lands  Team  Lead. 

[FR  Doc.  03-12509  Filed  5-14-03;  3:52  pm] 

BILUNG  CODE  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-480] 

Certain  Panel  Fasteners,  Products 
Containing  Same,  and  Components 
Thereof;  Notice  of  Commission 
Decision  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation  on  the  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Order 

agency:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  on  the  basis  of  a  consent 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 


to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-UNE)  at  http:// 
dockets.  usitc.gov/eol/pubIic.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  October  4,  2002,  based  on  a 
complaint  filed  on  behalf  of  Kason 
Industries,  Inc.  of  Shenandoah,  Georgia 
("Kason").  67  FR  62,264  (2002).  The 
complaint,  as  supplemented,  alleged 
violations  of  section  337  in  the 
importation  into  the  United  States,  sale 
for  importation,  and  sale  within  the 
United  States  after  importation  of 
certain  panel  fasteners,  products 
containing  same,  and  components 
thereof  by  reason  of  infringement  of 
claim  1  of  U.S.  Patent  No.  6,299,224, 
and  claims  1—4  of  U.S.  Patent  No. 
6,409,235.  Id.  The  Commission  named 
as  respondents  Cheng  Tai  Company  of 
Kwun  Tong  Kowloon,  Hong  Kong 
("Cheng  Tai");  Ningbo  Foreign  Trading 
Company,  Ltd.  of  Ningbo,  China 
("Ningbo");  and  Component  Hardware 
Group  of  Lakewflod,  New  Jersey 
("CHG").  Id. 

On  March  24,  2003,  respondent  CHG 
filed  an  unopposed  motion  to  terminate 
the  investigation  as  to  CHG  on  the  basis 
of  a  proposed  consent  order.  On  April 
2,  2003,  the  Commission  investigative 
attorney  ("LA")  filed  a  response 
supporting  CHG's  motion.  In  a  paper 
filed  April  7,  2003,  respondent  CHG 
noted  that  in  light  of  the  agreement  by 
Cheng  Tai  and  Ningbo  to  be  bound  by 
the  proposed  consent  order,  CHG  was 
submitting  a  proposed  joint  consent 
order  that  applied  to  CHG,  Cheng  Tai, 
and  Ningbo.  On  April  7,  2003,  Cheng 
Tai  also  filed  a  consent  order  stipulation 
and  a  copy  of  the  proposed  joint  consent 
order.  On  April  8,  2003,  Ningbo  filed  a 
consent  order  stipulation  and  a  copy  of 
the  proposed  joint  consent  order.  On 
April  14,  2003,  the  lA  filed  a 
supplemental  response  supporting 
termination  of  the  investigation  as  to 
respondents  CHG,  Cheng  Tai,  and 
Ningbo  on  the  basis  of  the  proposed   •- 
joint  consent  order.  On  April  18,  2003, 
Kason  responded  that  it  did  not  oppose 


the  consent  order  stipulations  filed  by 
Cheng  Tai  and  Ningbo. 

On  April  21,  2003,  the  ALJ  issued  an 
ID  (Order  No.  7)  terminating  the 
investigation  on  the  basis  of  the 
proposed  joint  consent  order.  No 
petitions  for  review  of  the  ID  were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Issued:  May  13,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-12460  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  702(M>2-P 

INTERNATIONAL  TRADE 
COMMISSION 

[U8rrCSE-O3-012] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
International  Trade  Commission. 

TIME  AND  DATE:  May  20,  2003,  at  11  a.m. 

PLACE:  Room  101,  500  E  Street,  SW., 
Washington,  DC  20436.  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

i.  Minutes. 

i.  Ratification  list. 

4.  hiv.  No.  731-TA-lOlO  (Final) 
(Lawn  and  Garden  Steel  Fence  Posts 
from  China) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
June  2,  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  May  13,  2003 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-12547  Filed  5-15-03;  10:40  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

May  13,  2003. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (ICR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  May  19,  2003.  A 
copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  on  202-693-4129  (this  is 
not  a  toll-free  number)  or  e-mail: 
king,  danin@dol.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Occupational  Safety  and  Health 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comment 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  use; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Respirator  Procurement  and 
Supply  Survey. 

OMB  Number:  1218-ONEW. 

Frequency:  One-time. 

Affected  Public:  Business  or  other  for- 
profit  (i.e..  Manufacturers  of  personal 
protective  equipment). 

Number  of  Respondents:  31. 


Annual  Responses:  31. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  16. 

Total  Burden  Cost  (capital/startup): 
$0. 

'  Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description;  This  emergency 
clearance  is  needed  in  order  to  obtain 
information  from  the  manufacturers  of 
personal  protective  equipment.  In  order 
to  determine  the  niunber  of  respirators 
that  manufacturers  or  distributors  can 
provide  to  emergency  responders,  who 
woidd  respond  to  terrorist  events  where 
weapons  of  mass  destruction  were  used, 
OSHA  will  survey  the  members  of  the 
International  Safety  Equipment 
Manufacturers  Association.  The  Agency 
needs  to  determine  the  amount  of 
reserve  capacity  and  the  time  needed  to 
manufact\u«  and  deliver  the  respirators 
to  various  regions  in  the  United  States. 
This  information  will  be  utilized  to 
strategically  plan  with  the  Federal 
Emergency  Management  Agency  where 
and  to  what  extent  caches  of  respirators 
will  be  needed  nationwide.  This 
information  is  vital  to  Homeland 
Security  and  the  need  to  have  a 
coordinated  response  in  order  to 
prevent  further  injuries  and  sickness  to 
responders  and  recovery  workers.  The 
Department  and  OSHA  have  been 
attending  regular  meetings  at  the 
Domestic  Interagency  Terrorism 
Management  Concept  of  Operations 
Group.  This  group  is  responsible  for 
implementation  of  Homeland  Security 
Presidential  Directive/HSPD-5 
(Management  of  Domestic  Incidents). 
Through  the  Department  and  OSHA's 
collaborative  efforts  with  this  group  and 
the  National  Response  Team,  OSHA's 
role  to  provide  technical  assistance  and 
consultation  in  the  event  of  a  terrorist 
attack  has  recently  been  significantly 
elevated. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-12418  Filed  5-16-03;  8:45  ami 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Office  of  Disability  Employment  Policy 

Solicitation  of  Nominations  for  the 
Secretary  of  Labor's  New  Freedom 
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ACTION:  Reopening  and  extension  of 
period  for  submission  of  nominations. 

SUMMARY:  This  document  re-opens  and 
extends  the  period  for  submission  of 
nominations  for  the  Secretary  of  Labor's 
New  Freedom  Initiative  Award.  This 
action  is  taken  to  permit  increased 
participation  by  interested  stakeholders. 
DATES:  Nomination  packages  must  be 
submitted  to  the  Office  of  Disabih.y 
Employment  Policy  by  June  6,  2003. 
Any  application  received  after  4:45  p.m. 
EDST  on  June  6,  2003  will  not  be 
considered  unless  it  was  received  before 
the  award  is  made  and: 

1 .  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  3rd  calendar  day 
before  June  6,  2003; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated;  or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days,  excluding  weekends  and 
Federal  holidays,  prior  to  June  6,  2003. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service- 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression]  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bull's-eye"  postmark  on  both  the  receipt 
and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Disability 
Employment  Policy  on  the  application 
wrapper  or  other  documentary  evidence 
or  receipt  maintained  by  that  office. 

Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  also  be  accepted;  however,  the 
applicant  bears  the  responsibility  of 
timely  submission. 

ADDRESSES:  Nomination  packages  must 
be  submitted  to  the  Office  of  Disability 
Employment  Policy,  200  Constitution 
Avenue,  NW..  Room  S-1303 
Washington  DC  20210;  Telephone  (202) 
693-7880;  TTY  (202)  693-7881. 


FOR  FURTHER  INFORMATION  CONTACT:  Dina 
Dorich  of  the  Office  of  Disability 
Emplo5mient  Policy,  telephone  (202) 
693-7859;  TTY  (202)  693-4920  (these 
are  not  toll-free  numbers),  prior  to  the 
closing  deadline. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  February  18,  2003 
(68  PR  7893),  the  Office  of  Disability 
Employment  Policy  published  a 
Solicitation  of  Nominations  for  the 
Secretary  of  Labor's  New  Freedom 
Initiative  Award.  Nomination  packages 
were  to  be  submitted  to  the  Office  of 
Disability  Employment  Policy  by  May 
15,  2003. 

Because  of  the  continuing  interest  in 
this  solicitation,  the  agency  believes  that 
is  desirable  to  re-open  and  extend  the 
period  for  submission  of  nominations. 
Therefore,  the  period  for  submission  of 
nominations  is  extended  until  June  6, 
2003. 

Signed  at  Washington,  DC  this  14tb  day  of 
May.  2003. 
W.  Roy  Grizzard,  Jr., 
Assistant  Secretary,  Office  of  Disability. 
Employment  Policy. 

[FR  Doc.  03-12446  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  4510-CX-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May  2003. 

In  order  lor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated;  and 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  sub-division  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 


absolute  decline  in  sales  or  production  of 
such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

None 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-50,783:  Precise  Courtesy  Corp., 

Buffalo  Grove,  IL 
TA-W-51.523;  Stimson  Lumber  Co., 

Arden,  WA 
TA-W-51,595;  Paradise  Fisheries, 

Kodiak,  AK 
TA-W-51,242;  Polyone  Corp., 

O'Sullivan  Plastic  Div.,  Yeriington. 

NE 
TA-W-50.867;  Eaton  Corp.,  Oshtemo 

Aftermarket  Operation,  Ostemo,  MI 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-51, 149;  Applied  Industrial 

Technologies,  Cloquet,  MN 
TA-W-51, 628;  Boeing  Aerospace 

Operations,  Long  Beach,  CA 
TA-W-51,456;  Symbol  Technologies. 

Chicago  Service  Center,  Arlington 

Heights,  ILA 
TA-W-51, 434;  Power  Quest  Corp., 

Orem,  UT 
TA-W-51. 426;  360Networks  (USA),  Inc., 

Broomfield,  CO 
The  investigation  revealed  that 
criterion  (a)(2](A]  (I.A)  (no  employment 
declines]  have  not  been  met. 
TA-W-51, 620;  Fishing  Vessel  (F/V) 

Misty  Dawn,  King  Cove,  AK 
TA-W-51, 632;  Fishing  Vessel  (F/V), 

Capt'n  Jay,  Chignik,  AK 
TA-W-51, 208;  The  Stanley  Works. 

Stanley  Access  Technologies  Div., 

Farmington,  CT 
TA-W-51,197;  The  Boeing  Co., 

Integrated  Defense  Systems  Div., 

Pueblo,  CO 
TA-W-51, 024  Br  A,  B;  Wheeling 

Pittsburgh  Steel  Corp.,  Wheeling, 

WV.  Follansbee.  WV  and  Beech 

Bottom.  WV 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.B.)  (Sales  or 
production,  or  both,  did  not  decline] 
and  (n.B)  (has  shifted  production  to  a 
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country  not  imder  the  free  trade 
agreement  with  the  U.S.)  have  not  been 
met. 

TA-W-51,539:  Divine  Brothers  Co., 

Utica,  NY 
TA-W-51. 633;  Fishing  Vessel  (F/V) 
Jackie,  Metlakatla,  AK 
The  investigation  revealed  that 
criteria  (a)(2)  (A)  (I.C)  (Increased 
imports)  and  (a)(2)(B)  (U.C)  (Has  shifted 
production  to  a  county  not  under  the 
ft^e  trade  agreement  with  U.S.)  have  not 
been  met. 

TA-W-51,388;  Solid  State-Filtronic, 
Inc.,  Compound  Semiconductor, 
Santa  Clara,  CA 
TA-W-51, 038;  Tubeironics,  Wichita,  KS 

The  following  certification  has  been 
issued.  The  requirement  of  (a)(2)(A] 
(increased  imports)  of  Section  222  and 
(II.B)  (has  shifted  production  to  a 
country  not  under  the  free  trade 
agreement  with  the  U.S.)  have  not  been 
met. 

TA-W-51. 488;  Essex  Electrical.  Inc., 
Sikeston,  MO 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 

TA-W-51,118;  Electrolux  Home 
I    Products,  Inc.,  Edison,  NJ:  March  3, 
'    2002. 
TA-W-50,450;  A.M.  Promotions,  Inc.,  a 

Div.  ofCamicella  Enterprises,  Inc., 

Ebensburg,  PA:  December  18,  2001. 
TA-W-51,029;  Winonics,  Inc..  Fort 

Worth,  TX:  February  27,  2002. 
TA-W-51. 042;  Micron  Technology.  Inc., 

Boise  and  Nampa,  ID:  February  21, 

2002. 
TA-W-51, 231;  Micron  Technology.  Inc.. 

Manassas,  VA:  March  10.  2002. 
TA-W-51. 267;  Gemco,  Inc..  a  Div.  of 
,    Falcon  Industries,  Estill,  SC:  March 
'     17.2002. 
TA-W-51. 298;  Faultless  Caster, 

EvansvUle.  IN:  March  1 7,  2002. 
TA-W-51, 377;  Weyerhaeuser,  Plywood 

Div.,  Millport,  AL:  March  21,  2002. 
TA-W-51, 522;  J.E.  Morgan  Knitting 

Mills  (Sara  Lee),  Tamaqua.  PA:  May 

4.  2003. 
TA-W-51 .575;  CP  Shades,  Inc.. 

Sausalito,  CA:  April  15.  2002. 
TA-W-50,487;  Nexpak,  El  Dorado  Hills, 

CA:  December  9,  2001. 
TA-W-50,522;  Louisiana  Pacific  Corp., 

Saratoga.  WY:  December  27,  2001. 


TA-W-51,141;  Werner  Co.,  Greenville, 

PA:  March  12,2002. 
TA-W-51. 380;  Colorado  Med-Tech,  Inc.. 

including  workers  of  Staffing 

Solutions.  Boulder,  CO:  March  27, 

2002. 
TA-W-51, 448;  rrw,  Div.  ofHobart 

Corp..  Troy.  OH:  March  28.  2002. 
TA-W-51, 478;  VPI  Mirrex,  LLC, 

Delaware  City  Div.,  Delaware  City, 

DE:  March  28,  2002. 
The  following  certifications  have  been 
issued.  The  requfrements  of  (a](2)(B] 
(shift  in  production)  of  Section  222  have 
been  met. 

TA-W-50,831;  EIMCO.  LLC,  Bluefield. 
WV:  February  3.  2002. 

TA-W-50.674;  Ametek,  U.S.  Gauge  Div., 
Bartow,  FL:  January  21,  2002. 

TA-W-51, 247  &■  A;  Agilent 

Technologies,  Electronic  Products 
and  Solutions  Group,  Rohnert  Park, 
CA  and  Santa  Rosa.  CA:  March  13, 
2002. 

TA-W-51, 354;  Connor  Manufacturing 
Services,  Inc.,  Southern  California 
Div.,  including  leased  workers  of 
Amvigor  Engineering  Services, 
Weststaff.  Inc.,  Harte  Enterprises. 
Placement  Pros.  Helpmates  Staffing 
Services,  Corestaff  Services  and 
Abacus  Staffing  for  Accounting, 
Corona,  CA:  March  25,  2002. 

TA-W-51, 556;  Sylvan  America,  Inc., 
Kittanning,  PA:  April  15.  2002. 

TA-W-51, 557;  Agilent  Technologies, 
Design  Validation  Div..  Colorado 
Springs.  CO:  May  26.  2003. 

TA-W-51. 561;  Motorola,  Broadband 
Communications  Sector. 
Tewksbury,  MA:  April  18,  2002. 

TA-W-51, 627;  Reliant  Manufacturing 
LLC,  Longmont,  CO:  April  25,  2002. 

TA-W-51. 273;  Sonoco  Products  Co.. 
Consumer  Products  Div..  Denison, 
TX:  March  7.  2002. 
The  following  certification  has  been 

issued.  The  requirement  of  upstream 

supplier  to  a  trade  certified  primary  firm 

has  been  met. 

TA-W-51.004;  Fiber-Une.  Inc..  Hickory. 

NC:  February  1 7,  2002. 
TA-W-51. 635;  Rustler  Fish  Co.,  Haines. 

AK:  April  29,  2002. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a],  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either —    , 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  writh  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
None 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

None 

Affirmative  Determinations  NAFTA- 
TAA 

None 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  vdll  be  mailed  to  persons  who  write 
to  the  above  address. 
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Dated:  May  9.  2003. 
Terrence  Clark, 

Acting  Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-12426  Filed  5-16-03;  8:45  ami 

BILLING  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,895  and  TA-W-50,895A] 

Americal  Corporation,  Goldsboro,  NC, 
America!  Corporation  Henderson,  NC; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  March  12, 
2003,  applicable  to  workers  of  Americal 
Corporation,  Goldsboro,  North  Carolina. 
The  notice  was  published  in  the  Federal 
Register  on  March  26,  2003  (68  FR 
14707). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  hosiery. 

New  findings  show  that  worker 
separations  occurred  at  the  Henderson, 
North  Carolina  facility  of  the  subject 
firm.  Workers  at  Henderson,  North 
Carolina  produce  leg  wear  (hosiery — full 
length,  knee-length  and  thigh-lengths 
and  socks)  as  well  as  occupy 
administrative  offices  for  the  subject 
firm. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  Americal  Corporation, 
Henderson,  North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Americal  Corporation  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-50,895  is  hereby  issued  as 
follows: 

All  workers  of  Americal  Corporation, 
Goldsboro,  North  Carolina  {TA-W-50,895) 
and  Americal  Corporation,  Henderson,  North 
Carolina  (TA-W-50.895A).  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  12,  2002, 
through  March  12.  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington  DC  this  7th  day  of 
May  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12427  Filed  5-16-03:  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,633] 

Barry  of  Goldsboro,  Goldsboro,  NC; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  letter  dated  March  25,  2003,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
February  11,  2003,  was  based  on  the 
finding  that  the  workers  did  not 
produce  a  product  under  the  meaning  of 
section  222  of  the  Act.  The  denial  notice 
was  published  in  the  Federal  Register 
on  March  26.  2003  (68  FR  14708). 

To  support  the  request  for 
reconsideration,  the  company  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  The  company 
indicated  that  the  plant  workers  were 
also  engaged  in  Vcdue-added  production 
that  was  necessary  to  complete  the 
product  (slippers). 

An  analysis  of  the  functions  supplied 
by  the  company  on  reconsideration 
show  that  the  workers  were  engaged  not 
only  engaged  in  packaging  and 
warehousing,  but  the  actual  finishing  of 
the  product  (slippers). 

An  examination  of  information 
provided  by  the  company  during  the 
initial  investigation  shows  that  the 
company  shifted  all  plant  production 
and  related  functions  to  Mexico  during 
the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  there  were  layoffs  and  a 
shift  in  production  from  the  workers 
firm  or  subdivision  to  Mexico  of  articles 
like  or  directly  competitive  with  those 
produced  at  Barry  of  Goldsboro, 
Goldsboro,  North  Carolina.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 


All  workers  of  Barry  of  Goldsboro, 
Goldsboro,  North  Carolina,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  20,  2002 
through  twe  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  1st  day  of 
May  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-12424  Filed  5-16-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,105] 

Ericsson,  Inc.,  Base  Station  and 
Systems  Development  Division, 
Research  Triangle  Park,  NC;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  received  on  March  14, 
2003,  a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
("TAA).  The  denial  notice  applicable  to 
workers  of  Ericsson,  Inc.,  Base  Station 
and  Systems  Development  Division, 
Research  Triangle  Park,  North  Carolina 
was  signed  on  February  21,  2003,  and 
published  in  the  Federal  Register  on 
March  10,  2003  (68  FR  11409). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Ericsson,  Inc.,  Base  Station 
and  Systems  Development  Division, 
Research  Triangle  Park,  North  Carolina 
engaged  in  activities  related  to  the 
design  and  testing  of  software  and 
hardware  for  radio  base  stations.  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 
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The  company  official  alleges  that  the 
initial  negative  determination  was  based 
on  a  "misunderstanding  of  activities  at 
the  subject  firm."  She  continues  that 
workers  at  Ericsson,  Inc.,  Base  Station 
and  Systems  Development  Division, 
Research  Triangle  Park,  North  Carolina 
were  "engaged  in  the  design  and 
development  of  base  station 
transceivers".  The  official  also  states 
that  what  was  delivered  to  the  internal 
customer  involved  "precise  drawings 
and  assembly  instructions  which 
enabled  the  product  to  be  manufactured, 
shipped  and  to  fulfill  orders  for 
customers."  The  official  concludes  that 
layoffs  at  the  subject  firm  are  attributed 
to  design  and  development  functions 
being  transferred  abroad. 

In  fact,  there  was  no 
misunderstanding  of  the  nature  of  the 
functions  performed  at  the  subject 
facility.  Design  and  development 
services  do  not  constitute  production 
within  the  meaning  of  section  222  of  the 
Trade  Act.  As  a  result  of  this,  the 
transfer  of  job  fimctions  is  irrelevant. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
ciurently  under  certification  for  TAA. 

In  conclusion,  the  workers  at  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  6th  day  of 
May,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12422  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,543] 

General  Electric  Transportation 
Systems,  A  Subsidiary  of  General 
Electric  Company,  Erie,  PA;  Notice  of 
Determinations  on  Reconsideration 

By  application  dated  October  11, 
2002,  the  United  Electrical.  Radio  & 
Machine  Workers  of  America,  Local 
506,  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
September  10,  2002.  based  on  the 
finding  that  imports  of  diesel  electric 
locomotive  components  including  U- 
tubes  and  gear  cases,  diesel  electric 
locomotives  and  off-highway  drive 
systems  did  not  contribute  importantly 
to  worker  separations  at  the  Erie  plant. 
The  denial  notice  was  published  in  the 
Federal  Register  on  September  27,  2002 
(67  FR  61160). 

To  support  the  request  for 
reconsideration,  the  union  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  The  imion  supplied 
a  list  of  products  (brush  holder 
assemblies,  761,752  traction  motors, 
alternators,  traction  motor  field  coils) 
that  were  allegedly  shifted  to  foreign 
sources  and  potentially  imported  back 
to  the  United  States. 

The  company  was  contacted  in  regard 
to  all  imported  products  that  were  like 
or  directly  competitive  with  those 
produced  at  the  subject  facility,  as  well 
as  those  shifted  from  the  subject  facility, 
in  2000  through  2002.  In  addition,  a 
copy  of  the  imion's  reconsideration 
request  was  forwarded  to  the  company 
for  their  response.  The  company's 
response  revealed  that  the  only  products 
shifted  and  subsequently  imported 
during  the  relevant  period  which 
impacted  subject  firm  layoffs  were  u- 
tubes  and  gear  cases.  Workers  producing 
u-tubes  and  gear  cases  are  separately 
identifiable  from  other  functions 
conducted  at  the  subject  facility. 
Therefore,  workers  at  the  subject  facility 
producing  u-tubes  and  gear  cases  meet 
the  eligibility  requirements  of  the  Trade 
Act  of  1974. 

Further,  the  company  reported 
shifting  "Design  III"  fimctions  (drafting) 
to  a  foreign  country  during  the  relevant 
period.  These  workers  were  engaged  in 


a  service,  and  did  not  supply  a 
significant  amount  of  support  to 
workers  producing  u-tubes  and  gear 
cases,  and  thus  do  not  meet  the 
eligibility  requirements  of  the  Trade 
Act.  Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling    , 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
ciurently  under  certification  for  TAA. 

The  company  indicated  that  the 
products  listed  by  the  union  were 
shifted  to  foreign  sources  and  imported 
back  to  the  United  States.  However,  the 
shift  of  these  products  did  not  affect  the 
petitioning  worker  grflups,  thus  it  has 
no  bearing  on  this  investigation. 

The  company  also  supplied  a  list  of 
foreign  competitors  that  produce 
locomotives,  traction  motors, 
alternators,  OHV  wheels,  blowers  and 
drill  motors,  apparently  implying  that 
potential  imports  from  these 
competitors  contributed  importantly  to 
piuchasing  trends  of  subject  firm 
customers  in  the  relevant  period. 

The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  subject  firm's  customers. 
The  Department  conducted  a  siu^fey  of 
the  subject  firm's  major  declining 
customers  regarding  their  piuchases  of 
diesel  electric  locomotives  and  off- 
highway  drive  systems  in  2000,  2001. 
and  January  through  April  of  2002 
during  the  initial  investigation.  Results 
of  this  survey  revealed  no  imports. 
Further,  the  Department  shared  the 
union's  list  of  competitors  and  their 
products  with  the  company.  The 
company  indicated  that  these 
competitors  and  associated  products  did 
not  impact  the  petitioning  worker 
groups,  as  no  layoffs  ensued  from 
competitive  product  lines  at  the  subject 
facility.  As  a  result,  the  above- 
mentioned  data  provided  by  the  imion 
is  irrelevant  to  the  investigation. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of  u- 
tubes  and  gear  cases  like  or  directly 
competitive  with  those  produced  at 
General  Electric  Transportation 
Systems,  a  subsidiar)'  of  General  Electric 
Company,  Erie,  Permsylvania, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  General  Electric 
Transportation  Systems,  a  subsidiary  of 
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General  Electric  Company,  Erie, 
Pennsylvania,  engaged  in  activities  related  to 
the  production  of  u-tubes  and  gear  cases  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  29,  2001 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974";  and 

"I  further  determine  that  all  other  workers 
at  General  Electric  Transportation  Systems,  a 
subsidiary  of  General  Electric  Company,  Erie, 
Pennsylvania  excluding  workers  engaged  in 
the  production  of  u-tubes  and  gear  cases  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  in  Washington,  DC,  this  30th  day  of 
April  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12420  Filed  5-16-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,548] 

Glister  Mary  Lee  Corporation  Including 
Leased  Workers  of  Aid  Temporary 
Services,  Wilson,  AR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  29,  2003,  applicable  to  workers 
of  Glister  Mary  Lee  Corporation,  Wilson, 
Arkansas.  The  notice  was  published  in 
the  Federal  Register  on  February  24, 
2003  (68  FR  8620). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  leased  workers  of  AID 
Temporary  Services  were  employed  at 
Gilster  Mary  Lee  Corporation  to  produce 
tea  at  the  Wilson,  Arkansas  location  of 
the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
of  AID  Temporary  Services,  Osceola, 
Arkansas  employed  at  Gilster  Mary  Lee 
Corporation,  Wilson,  Arkansas. . 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gilster  Mary  Lee  Corporation  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to  TA- 
W-50,548  is  hereby  issued  as  follows: 


All  workers  of  Gilster  Mary  Lee 
Corporation,  Wilson,  Arkansas,  who  were 
engaged  in  activities  related  to  the  packaging 
of  tea.  including  leased  workers  of  AID 
Temporary  Services,  Osceola,  Arkansas,  who 
were  engaged  in  activities  related  to  the 
packaging  of  tea  at  Gilster  Mary  Lee 
Corporation,  Wilson,  Arkansas,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  10,  2002, 
through  January  29,  2005,  are  eligible  to 
apply  for  adjustment  assistance  under  sectioji 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  6th  day  of 
May  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12423  Filed  5-16-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,175] 

Jamestown  Precision  Tooling,  Inc., 
Jamestown  Division,  Jamestown,  NY; 
Notice  of  Revised  Determination  On 
Reopening 

On  May  5,  2003,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  April 
25,  2003,  based  on  the  finding  that  the 
workers'  firm  did  not  shift  production  of 
tool  and  die  components  to  a  foreign 
country,  nor  did  the  company  or  its 
customers  import  tool  and  die 
components  from  2001  through 
February  2003.  The  denial  notice  will 
soon  be  published  in  the  Federal 
Register. 

A  late  response  to  the  customer 
survey  conducted  by  the  Department 
revealed  that  this  customer  of  the 
subject  firm  increased  import  purchases 
of  tool  and  die  components  while 
reducing  purchases  from  Jamestown 
Precision  Tooling  Inc. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  dfrectly  competitive  with 
tool  and  die  components  produced  by 
Jamestown  Precision  Tooling,  Inc., 
Jamestown  Division,  Jamestown,  New 
York,  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm. 


In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

All  workers  of  Jamestown  Precision 
Tooling,  Inc.,  Jamestown  Division, 
Jamestown,  New  York!  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  5,  2002  through  two  years 
from  the  date  of  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  6th  day  of 
May!  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  0.3-12428  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,521D] 

Republic  Technologies  International 
Currently  Known  as  Republic 
Engineered  Products,  Lorain,  OH; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19.  2002,  applicable  to 
workers  of  Republic  Technologies 
International  located  in  Lorain,  Ohio. 
The  notice  was  published  in  the  Federal 
Register  on  February  28.  2002  (67  FR 
9325). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  hot  rolled  steel  bars. 
The  State  reports  that  the  plant  was 
purchased  by  Republic  Engineered 
Products  and  the  worker  group 
continued  to  produce  hot  rolled  steel 
bars.  Furthermore,  worker  separations 
have  occurred  under  the  new  employer, 
and  the  workers  wages  are  reported 
imder  the  Unemployment  Insurance  tax 
account  for  the  new  owner. 

It  is  the  Department's  intent  to 
provide  coverage  to  all  workers  of  the 
firm  adversely  impacted  by  increases  in 
imports  of  steel  bars.  Consequently,  the 
Department  is  amending  the 
certification  to  reflect  the  change  in 
ownership  and  include  workers  of 
Republic  Engineered  Products.  Lorain. 
Ohio. 

The  amended  notice  applicable  to 
TA-W-40.521D  is  hereby  issued  as 
follows: 
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All  workers  of  Republic  Technologies 
International,  currently  known  as  Republic 
Engineered  Products,  Lorain,  Ohio,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  19,  2000 
through  February  19,  2004,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
-  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  6th  day  of 
May,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12419  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,661] 

Swank,  Inc.,  Formerly  Known  as 
Crestline,  Soutti  Norwalk,  CT; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  31.  2003,  applicable  to  workers 
of  Swank.  Inc.,  Norwalk,  Connecticut. 
The  notice  was  published  in  the  Federal 
Register  on  February  24,  2003  (68  FR 
8620). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in  the 
production  of  men's  belts  and 
suspenders.  The  company  reports  that 
the  subject  firm  was  formerly  known  as 
Crestline.  Furthermore,  the  plant  is 
actually  located  in  South  Norwalk,  not 
Norwalk  as  was  indicated  in  the 
certification. 

The  Department  is  amending  the 
certification  to  make  the  necessary 
corrections. 

The  amended  notice  applicable  to 
TA-W-50.  661  is  hereby  issued  as 
follows: 

All  workers  of  Swank,  Inc.,  formerly 
known  as  Crestline,  South  Norwalk, 
Connecticut,  who  became  totally  or  partially 
separated  ft-om  employment  on  or  after 
January  17,  2002  through  January  31,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC,  this  5th  day  of 
May  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12425  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,597] 

Waukesha  Engine  Division,  Waukesha, 
Wl;  Notice  of  Revised  Determination 
on  Reconsideration 

By  application  of  August  27.  2002,  the 
International  Association  of  Machinists 
and  Aerospace  Workers,  Local  Lodge 
1377.  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
19,  2002,  based  on  the  finding  that 
imports  of  internal  combustion  gaseous 
fueled  engines  and  parts  did  not 
contribute  importantly  to  worker 
separations  at  the  Lewisburg  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  August  7,  2002  (67 
FR  51295). 

To  support  the  request  for 
reconsideration,  the  union  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  Upon  further 
review  and  contact  with  the  company, 
it  was  revealed  that,  in  contrast  to  the 
initial  finding  that  the  subject  facility 
exclusively  serviced  the  export  market, 
it  became  apparent  that  there  was  a 
substantial  domestic  customer  base. 

Further,  the  company  provided 
import  data  not  previously  disclosed 
regarding  imports.  An  examination  of 
this  data  revealed  that  the  company 
increased  its  reliance  on  imports  of 
internal  combustion  gaseous  fueled 
engines  and  parts,  contributing  to 
layoffs  at  the  subject  facility. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Waukesha  Engine 
Division,  Waukesha,  Wisconsin, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 


subject  firm.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  certification: 

All  workers  of  Waukesha  Engine  Division, 
Waukesha,  Wisconsin,  who  became  totally  or 
partially  separated  ft-om  employment  on  or 
after  May  15,  2001  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  6th  dav  of 
May  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12421  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m.,  Thursday.  May 

22, 2003. 

PLACE:  Board  Room,  7th  Floor.  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Issuance  of  the  Final  Version  of  ^ 
Corporate  Federal  Credit  Union  Bylaws. 

2.  Final  Rule:  Section  709.13  of 
NCUA's  Rules  and  Regulations, 
Treatment  of  Swap  Agreements  in 
Liquidation  or  Conservatorship. 

3.  Final  Rule:  Part  703  of  NCUA's 
Rules  and  Regulations,  Investment  and 
Deposit  Activities. 

4.  Final  Rule:  Interpretive  Ruling  and 
Policy  Statement  (IRPS)  03-2  Amending 
IRPS  87-2,  Definition  of  Small  Credit 
Union. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  03-12688  Filed  5-15-03;  3:50  pm] 

BILUNG  CODE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (1173). 

Dates/Time:  June  12,  2003,  8:30  a.m.-5 
p.m.  and  Jime  13.  2003,  8:30  a.m.-l:30  p.m. 
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Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA,  Room 
1235S). 

Type^of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  E.M.  Tolbert, 
Executive  Liaison,  CEOSE,  Office  of 
Intergrative  Activities,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  292- 
8040. 

Minutes:  May  be  obtained  from  the 
Executive  Liaison  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  broadening 
participation  in  science  and  engineering. 

Agenda 

Thursday,  June  12.  2003 

Presentation  and  Discussion  of  the  Office  of 
Science  and  Technology's  Focus  on 
Science  and  Mathematics  and  the  Status  of 
Underrepresented  Groups 

Discussion  of  Workforce  21  and  the  National 
Science  Board  Views  on  This  Topic 

Discussion  of  NSF's  Programs  in 
Relationship  to  the  CEOSE  Mandate 

Reports  on  NSF  Advisory  Committees 

Reports  by  CEOSE  Ad  Hoc  Subcommittees 
Chairs 

Friday,  June  13,  2003 

Discussion  of  CEOSE  and  its  impact  on  NSF 
Special  Reports 

Refinement  of  Recommendations  Resulting 
from  Ad  Hoc  Subcommittee  Reports 

Dated:  May  13,  2003. 
Susanna  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  03-12386  Filed  5-16-03;  8:45  am] 

BILLING  CODE  755-01-M 


NATIONAL  SCIENCE  FOUNDATION 

President's  Committee  on  the  National 
Medal  of  Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  ^Pub.L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Date  and  Time:  Monday,  August  11.  2003, 
9  a.m. -2  p.m. 

Place:  Room  1295.  National  Science 
Foundation.  4201  Wilson  Blvd.  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Program  Manager.  Room  1220,  National 
Science  Foundation.  4201  Wilson  Blvd. 
Arlington,  VA  22230.  Telephone:  (703)  292- 
8096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  President  in  the 
selection  of  the  2003  National  Medal  of 
Science  recipient. 

Agenda:To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 


These  matters  sire  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  May  13,  2003. 
Susanne  Bolton, 

Committee  Management  Officer. 

IFR  Doc.  03-12387  Filed  5-16-03;  8:45  am] 

BILLING  CODE  75S»-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board  and  its  Subdivisions. 

DATE  AND  TIME:  May  21,  2003:  8:30  a.m.- 

4  p.m. — Open  Session 

Concurrent  Sessions: 

11:30  a.m.-l  p.m. — Closed  Session 
1:15  p.m.-l:45  p.m. — Closed  Session 
3:30  p.m.-4  p.m. — Closed  Session 
3:15  p.m.-3:30  p.m. — Closed  Session 

May  22.  2003:  8  a.m.-3:30  p.m.— Open 
Session 

Concurrent  Sessions: 
8  a.m.-10:05  a.m. — Closed  Session 
8:30  a.m.-9  a.m. — Closed  Session 
12  Noon-1  p.m. — Closed  Session 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard, 

Arlington,  VA  22230,  www.nsf.gov/nsb. 

CONTACT  FOR  INFORMATION:  NSF 

Information  Center  (703)  292-5111. 

STATUS:  Part  of  this  meeting  will  be 

closed  to  the  public.  Part  of  this  meeting 

will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  May  21,  2003 

Open 

Task  Force  on  S&E  Infrastructure  (8:30 
a.m.-9:30  a.m.),  Room  1235 

•  Discussion  of  the  Final  Report 
(NSB-02-190) 

•  Discussion  of  Report  Dissemination 
Plan 

Task  Force  on  National  Workforce 
Policy  for  S&E  {8:30  a.m.-9:30 
a.m.).  Room  1295 

•  Comments  received  from  NSB 
members  on  the  draft  of  May  9 
(NSB-03-69) 

•  Outreach  plan  for  public  comment 

•  Schedule  to  August 
Committee  on  Education  and  Human 

Resources  (9:30  a.m.-ll:30  a.m.),    . 
Room  1235 

•  Report  from  the  Task  Force  on  NWP 

•  Reports  from  working  groups  on 
NSF  K-12.  undergraduate  and 
graduate  programs 

•  Report  from  the  Subcommittee  on 
S&E  Indicators 

•  Focus  on  the  Future — Nurturing 
Discovery:  Biological  Education  for 


the  21st  Century 

•  Report  from  the  AD  for  SBE 

•  Report  from  the  AD  for  EHR 

•  Update  on  the  'Broadening 
Participation'  Workshop 

Subcommittee  on  S&E  Indicators  (Part  I, 
9:30  a.m.-ll:30  a.m.).  Room  1295 

•  Discussion  of  Reviews,  S&E 
'Indicators  2004: 

•—Chapter  7,  Public  Attitudes  &  Public 

Understanding 
—Chapter  3,  S&E  Workforce 
—Chapter  4,  U.S.  &  hitemational  R&D 
— Chapter  6,  Industry,  Technology  & 

the  Global  Marketplace 
Executive  Committee  (1  p.m.-l:15 

p.m.),  Room  1295 

•  Welcome  new  members 
Subcommittee  on  S&E  Indicators  (Part 

II,  1:45  p.m.-2:45  p.m.),  Room  1295 

•  Discussion  of  Reviews,  S&E 
Indicators  2004,  continued — 
Chapter  2,  Higher  Education  in  S&E 

•  Report  on  the  May  12  and  May  14 
teleconferences 

•  Preliminary  comments.  Chapter  5, 
Academic  R&D 

Committee  on  Strategy  and  Budget  (2 
p.m.-4  p.m.).  Room  1235 

•  Discussion  of  the  Draft  NSF 
Strategic  Plan 

•  NSF  Long-Range  Planning 
Subcommittee  on  Polar  Issues  (2:45 

p.m.-4:15  p.m.),  Room  1295 

•  OPP  Director's  Update 

•  USAP  Safety  and  Health  Audit 
[Closed  session  3:15-3:35,  see  below] 

•  USAP  IT  Security 

•  Arctic  Social  Science  and 
Education 

•  Polar  Class  Ice  Breakers 

Closed 

Plenary  Session  of  the  Board  (11:30 
a.m.-l  p.m.).  Room  1235 

•  Executive  Committee  Elections 

•  FY  2004  NSB  Budget 
Executive  Committee  (1:15  p.m.-l:45 

p.m.).  Room  1295 

•  Specific  Personnel  Matters 

•  Future  NSF  Budgets 
Committee  on  Strategy  and  Budget  (3:30 

p.m.— 4  p.m.).  Room  1235 

•  Preliminary  Discussion  of  the  FY 
2005  Budget 

Subcommittee  on  Polar  Issues  (3:15 
p.m.-3:30  p.m.).  Room  1295 

•  Award  Action:  Office  of  Polar 
Programs 

Thursday,  March  13,  2003 

Closed 

Committee  on  Programs  and  Plans  (8 
a.m.-lO  a.m.),  Room  1235 

•  Award  Action:  Directorate  for 
Computer  and  Information  Sciences 
Engineering 

•  Award  Actions:  Division  of 
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Atmospheric  Sciences 

•  Award  Action:  Division  of  Earth 
Sciences 

'  •  Award  Action:  Office  of  Polar 
Programs 
Committee  on  Audit  and  Oversight  (8:30 
a.m.-9  a.m.),  Room  1295 

•  OIG  Briefing  on  the  status  of  an 
ongoing  investigation 

Plenary  Session  of  the  Board  (12  Noon- 
1  p.m.).  Room  1235 
,  •  NSF  FY  05  Budget 
I  •  Awards  &  Agreements 

Open 

Committee  on  Programs  and  Plans 

(10:05  a.m.-ll:15  a.m.).  Room  1235 
;  ♦  Information  Item:  Recompetition  of 
the  Management  of  the  National 
Astronomy  and  Ionosphere  Center 
(NAIC) 

•  Report  on  the  Spring  Meeting  of  the 
MREFC  Panel 

•  Infrastructure  Task  Force/Final 
Report 

Committee  on  Audit  &  Oversight  (9 
,     a.m.-l  1:30  a.m.).  Room  1295 
j  •  OIG  Semiannual  Report 
j«  GAO's  coverage  of  NSF  and 
scientific  research 

•  Update  on  settlement  of  court  case 
involving  NSF  awardee 
FY  2002  Merit  Review  Report 
CIO  update 
CFO  update 

•  NAPA  Review  update 
Plenary  Session  of  the  Board  (1  p.m.- 

3:30  p.m.).  Room  1235 

•  2004  Meeting  Calendar 

!•  Guidelines  on  NSB  Task  Forces 

•  NSF  Strategic  Plan,  2003-2008 
!•  NSF  Long-Range  Planning 

•  Director's  Merit  Review  Report 
i»  OIG  Semiarmual  Report 

p  Minutes,  March  2003 
p  Closed  Items,  August  2003 
F  Chairman's  Report 
»  Director's  Report 

•  Committee  Reports 

•  Presentation:  NSDL:  Web-Enabled 
Education  Strategies 

Garard  Glaser, 

Executive  Officer,  NSB. 

[FR  Doc.  03-12575  Filed  5-15-03;  11:35  am] 

BILUNG  CODE  75S5-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Africa  Investment  Council  Meeting; 
Sunshine  Act 

TIME  AND  DATE:  Thursday,  May  22,  2003, 
9:30  a.m.  (open  portion),  10  a.m.  (closed 
portion). 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Europe  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 


STATUS:  Meeting  open  to  the  public  from 
9:30  a.m.  to  10  a.m.  Closed  portion  will 
commence  at  10  a.m.  (approx.). 
MATTERS  TO  BE  CONSIDERED: 

1.  Welcome  &  introductory  remarks. 

2.  Administrative  issues. 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  public  10  a.m.) 

1.  Reports. 

Due  to  unforeseen  circumstances  this 
notice  is  published  less  than  15  days 
prior  to  the  meeting.  (41  CFR  102- 
3.150(b)). 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Marysue  K.  Shore  at  (202) 
336-8630. 

Dated:  May  14,  2002. 
Marysue  K.  Shore, 

Senior  Advisor  to  the  President  and  Director, 

African  Affairs;  Overseas  Private  Investment 

Corporation. 

[FR  Doc.  03-12529  Filed  5-14-03;  4:49  pm] 

BILUNG  CODE  321 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  206(4)-3;  SEC  File  No.  270-218. 
0MB  ConU-ol  No.  3235-0242. 
Rule206(4)-4  SEC  File  No.  270-304. 
0MB  Control  No.  3235-0345. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  19^5 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections,  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  206(4)-3,  which  is  entitled 
"Cash  Payments  for  Client 
Solicitations,"  provides  restrictions  on 
cash  payments  for  client  solicitations. 
The  rule  requires  that  an  adviser  pay  all 
solicitors'  fees  pursuant  to  a  written 
agreement.  When  an  adviser  will 
provide  only  impersonal  advisory 
services  to  the  prospective  client,  the 
rule  imposes  no  disclosure 
requirements.  When  the  solicitor  is 
affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  solicitor  must,  at  the  time 


of  the  solicitation,  indicate  to 
prospective  clients  that  he  is  affiliated 
with  the  adviser.  When  the  sohcitor  is 
not  affiliated  with  the  adviser  and  the 
adviser  will  provide  individualized 
services,  the  solicitor  must,  at  the  time 
of  the  solicitation,  provide  the 
prospective  client  with  a  copy  of  the 
adviser's  brochure  and  a  disclosure 
document  containing  information 
specified  in  rule  206(4 )-3.  The 
information  rule  206(4)-3  requires  is 
necessary  to  inform  advisory  clients 
about  the  nature  of  the  solicitor's 
financial  interest  in  the 
recommendation  so  they  may  consider 
the  solicitor's  potential  bias,  and  to 
protect  investors  against  solicitation 
activities  being  carried  out  in  a  manner 
inconsistent  with  the  adviser's  fiduciary 
duty  to  chents.  Rule  206(4)-3  is 
applicable  to  all  Commission  registered 
investment  advisers.  The  Commission 
believes  that  approximately  1,560  of 
these  advisers  have  cash  referral  fee 
arrangements.  The  rule  requires 
approximately  7.04  burden  hours  per 
year  per  adviser  and  results  in  a  total  of 
approximately  10,982  total  burden 
hours  (7.04  X  1,560)  for  all  advisers. 

Rule  206(4)-4,  which  is  entitled 
"Financial  and  Disciplinary  Information 
that  Investment  Advisers  Must  Disclose 
to  Clients,"  requires  advisers  to  disclose 
certain  financial  and  disciplinary 
information  to  clients.  The  disclosure 
requirements  in  rule  206(4)-4  are 
'  designed  so  that  clients  will  have 
information  about  an  adviser's  financial 
condition  and  disciplinary  events  that 
may  be  material  to  an  evaluation  of  the 
adviser's  integrity  or  ability  to  meet 
contractual  commitments  to  clients.  We 
estimate  that  approximately  1,349 
advisers  are  subject  to  this  rule.  The  rule 
requires  approximately  7.5  burden 
hours  per  year  per  adviser  and  amounts 
to  approximately  10,118  total  burden 
hours  (7.5  X  1,349)  for  all  advisers. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
pubhcation. 
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Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  May  12,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-12452  Filed  5-16-03;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  May  19, 
2003: 
Closed  Meetings  will  be  held  on 

Tuesday,  May  20,  2003  at  1  p.m., 

and  Wednesday,  May  21,  2003  at  2 

p.m. 
Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (5),  (7),  (8),  (9)(B)  and 
(10)  and  17  CFR  200.402(a)  (5),  (7),  (8). 
(9)(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  May  20, 
2003  will  be: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settiement  of  injunctive 

actions;  and 
Formal  order  of  investigation. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday,  May 
21,  2003  will  be: 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settlement  of  injunctive 

actions;  and 
Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 


information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  May  14.  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-12590  Filed  5-15-03;  11:47  am] 

BILUNG  CODE  801(M>1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47842;  File  No.  SR-Amex- 
2003-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC, 
Relating  to  Legal  Fees  Incurred  by  the 
Exchange 

May  13.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  28, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Amex.  Amex  filed  the 
proposed  riile  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act »  and  Rule 
19b— 4(f)(6)  thereunder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt 
Exchange  Rule  61  to  require  members, 
member  organizations,  limited  trading 
permit  holders,  approved  persons  or 
persons  associated  with  any  of  the 
foregoing  who  bring  legal  proceedings 
against  the  Exchange  to  reimburse  the 
Exchange  for  all  costs  associated  with 
defending  such  proceedings  only  when 
such  persons  do  not  prevail  and  the 
Exchange's  costs  exceed  fifty  thousand 
dollars  ($50,000.00).  Below  "is  the  text  of 
the  proposed  rule  change.  New  text  is  in 
italics. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

3  15  U.S.C.  78s(b)(3)(A). 
M7CFR240.19b-4(n(6). 


Exchange's  Costs  of  Defending  Legal 
Proceedings 

Rule  61 .  Any  member,  member 
organization,  limited  trading  permit 
holder,  approved  person,  or  person 
associated  with  any  of  the  foregoing 
who  fails  to  prevail  in  a  lawsuit  or  other 
legal  proceeding  instituted  by  such 
person  against  the  Exchange  or  any  of 
its  directors,  officers,  committee 
members,  employees,  or  agents,  and 
related  to  the  business  of  the  Exchange, 
shall  pay  to  the  Exchange  all  reasonable 
expenses,  including  attorneys'  fees, 
incurred  by  the  Exchange  in  the  defense 
of  such  proceeding,  but  only  in  the  event 
that  such  expenses  exceed  fifty 
thousand  dollars  ($50,000.00).  This 
provision  shall  not  apply  to  disciplinary 
actions  by  the  Exchange,  to 
administrative  appeals  of  Exchange 
actions  or  in  any  specific  instance  where 
the  Board  has  granted  a  waiver  of  this 
provision. 
*        *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Legal  proceedings  can  significantly 
divert  staff  resources  away  from  the 
Exchange's  regulatory  and  business 
purposes.  In  addition,  these  proceedings 
often  require  the  Exchange  to  secure 
outside  counsel — a  costly  undertaking. 
The  Exchange  believes  that  seeking  to 
ensure  that  only  merit-based  legal 
proceedings  are  pursued  against  the 
Exchange  by  members,  member 
organizations,  limited  trading  permit 
holders,  approved  persons  or  persons 
associated  with  any  of  the  foregoing  will 
help  protect  against  Exchange  resources 
being  unnecessarily  diverted  from  the 
Exchange's  regulatory  and  business 
objectives,  thus  strengthening  the 
overall  organization.  To  this  end,  the 
Exchange  is  proposing  to  adopt  a  rule 
similar  to  one  already  in  effect  at  the 
Chicago  Board  Options  Exchange 
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("CBOE")  5  requiring  specified  persons 
who  bring  legal  proceedings  against  the 
Exchange  and/or  persons  acting  on  the 
Exchange's  behalf  but  who  do  not 
prevail  to  reimburse  the  Exchange  for  all 
costs  associated  with  defending  such 
proceedings  when  these  costs  exceed 
fifty  thousand  dollars.  The  proposed 
rule  would  not  apply  to  disciplinary 
actions  by  the  Exchange,  administrative 
appeals  of  Exchange  actions  or  in  any 
specific  instance  where  the  Board  has 
granted  a  waiver  of  this  provision. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  ^  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5),'  in  particular,  in  that  it 
is  designed  to  prevent  ft'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  fi'ee  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  response  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  has  stated  that  because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Acts  and  Rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 


'See CBOE  Rule  2.24. 

15  U.S.C.  78f[b). 

15  U.S.C.  78f(b)(5). 
«15  U.S.C.  78s(b)(3)(A). 
9l7CFRZ40.19b-4(f)(6). 


the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 
or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  would 
otherwise  further  the  purposes  of  the 
Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,  10  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  self-regulatory 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
Amex  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  oelieves  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest."  The 
Commission  believes  that  waiving  the 
pre-filing  requirement  and  accelerating 
the  operative  date  will  not  affect 
investors  because  the  proposed  rule 
change  only  applies  to  Exchange 
members,  member  organizations, 
limited  trading  permit  holders, 
approved  persons  or  persons  associated 
with  any  of  the  foregoing.  Furthermore, 
as  Amex  has  noted,  the  proposed  new 
rule  is  similar  to  one  already  in  effect  at 
the  CBOE.  12  For  these  reasons,  the 
Commission  designates  the  proposed 
rule  change  as 'effective  and  operative 
immediately. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoiUd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti-eet,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  tlie 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


'"  17  CFR  240.1 9b-4(n(6)(iii). 

1 1  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capita]  formation.  15 
U.S.C.  78c(f). 

'^Seen.  5,  supra. 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
Amex-2003-35  and  should  be 
submitted  by  June  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-12450  Filed  5-16-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  as 
Amended  by  Amendments  No.  1,  2, 
and  3  Thereto,  and  Notice  of  Filing  and 
Accelerated  Approval  of  Amendment 
No.  4  Thereto,  by  the  American  Stock 
Exchange  LLC,  Relating  to  a  One- Year 
Pilot  for  Options  Intermarket  Linkage 
Fees 

May  9.  2003. 

On  February  28,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-^ 
thereimder,^  a  proposed  rule  change  to 
amend  its  fee  structure  to  clarify  which 
fees  apply  to  trades  pertaining  to  the 
options  intermarket  linkage  ("Linkage") 
and  to  specify  that  such  fees  are  for  a 
one-year  pilot.  On  March  7,  2003,  Amex 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  On  March  19, 
2003,  Amex  submitted  Amendment  No. 
2  to  the  proposed  rule  change.^  On 
March  21,  2003,  Amex  submitted 
Amendment  No.  3  to  the  proposed  nde 


"17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

'17CFR240.19b-^. 

^  See  letter  from  Jefeey  P.  Bums.  Assistant 
General  Counsel,  Amex,  to  Jennifer  Lewis, 
Attorney,  EMvision  of  Market  Regulation 
("Division").  Commission,  dated  March  6.  2003 
("Amendment  No.  1"). 

■*  See  letter  from  )efeey  P.  Bums.  Assistant 
General  Counsel.  Amex.  to  Jennifer  Lewis. 
Attorney,  Division.  Commission,  dated  March  18, 
2003  ( "Araendment  No.  2"). 
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change.  5  The  Commission  published  the 
amended  proposal  for  comment  in  the 
Federal  Register  on  March  28,  2003.6 
The  Commission  received  no  comments 
on  the  proposal.  On  May  8,  2003,  Amex 
submitted  Amendment  No.  4  to  the 
proposal.^  This  order  approves  the 
proposal  rule  change,  as  amended  by 
Amendments  No.  1,  2,  3,  and  4.  The 
Commission  also  solicits  comment  from 
interested  persons  on  Amendment  No. 
4. 

Three  Amex  fees  would  apply  to 
Linkage  trades  other  than  satisfaction 
orders:  a  per  transaction  per  contract 
side  fee  of  $.26;  a  S.05  options  floor 
brokerage  fee;  and  a  $.05  options 
comparison  fee.  Each  of  these  Linkage- 
related  fees  would  be  implemented  as  a 
one-year  pilot,  expiring  on  January  31, 
2004. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange  "  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act.^ 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act.'"  which 
requires  that  the  rules  of  an  exchange 
provide  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  The  Commission 
believes  the  one-year  pilot  will  give  the 
Exchange  and  the  Commission  the 
opportunity  to  evaluate  whether  these 
fees  are  appropriate. 

The  Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act, 11  to  approve  Amendment  No.  4  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  the  notice  that  was  published 
in  the  Federal  Register '-  indicated  that 
the  Linkage  fees  were  subject  to  a  one- 


^  See  letter  from  Jeffrey  P.  Bums.  Assistant 
General  Counsel.  Araex,  to  Jennifer  Lewis, 
Attorney.  Division.  Conunission,  dated  March  20. 
2003  ("Amendment  No.  3"). 

"  See  Securities  Exchange  Act  Release  No.  47562 
(March  21.  2003).  68  FR  15250. 

'  See  letter  from  ]efbe\  P.  Bums.  Assistant 
General  Counsel,  Amex,  to  Jennifer  Lewis. 
Attorney.  Division.  Commission,  dated  May  8,  2003 
("Amendment  No.  4").  In  Amendment  No.  4,  Amex 
proposes  to  amend  its  fee  schedule  to  clarify  that 
the  one- year  pilot  program  for  Linkage  fees  expires 
on  lanuary  31.  2004. 

"  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  mle's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

9  15U.S.C.  78f. 

'»15  U.S.C.  78f(b)(4). 

"  15  U.S.C.  78s(b)(2). 

'^  See  supra  note  6. 


year  pilot  and  Amendment  No.  4  merely 
specifies  the  expiration  date.  Therefore, 
Amex's  proposal  for  the  one-year  pilot 
program  to  expire  on  January  31,  2004 
was  subject  to  notice  and  comment. 
Accordingly,  the  Commission  believes 
good  cause  exists,  pursuant  to  Sections 
6(b)(5)  and  19(b)  of  the  Act "  to 
accelerate  approval  of  Amendment  No. 
4  to  the  proposed  rule  change. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
4,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-14  and  should  be 
submitted  by  June  9,  2003. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"»  that  the 
proposed  rule  change  (SR-Amex-2003- 
14),  as  amended,  is  approved  on  a  pilot 
basis  until  January  31,  2004. 

For  the  Commission,  by  the  Division  o[ 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jill  M.  Peterson, 
Assistant  Secretary. 
(FR  Doc.  03-12455  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47820;  File  No.  SR-NASD- 
00-12] 

Self-Regulatory  Organization;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  3  and  4  to  the  Proposed  Rule 
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May  9,  2003. 
I.  Introduction 

On  Jime  9,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  and  through  its  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  filed  a  proposed  rule 
change  to  amend  NASD  Rule  2210  and 
the  Interpretive  Materials  thereunder, 
promulgate  new  NASD  Rule  2211,  and 
renumber  existing  NASD  Rule  2211.'' 
On  August  8,  2001,  NASD  Regulation 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  On  December  12,  2001, 
NASD  Regulation  filed  Amendment  No. 
2  to  the  proposed  rule  change.  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  December  31,  2001.*  The 
Commission  received  ten  comment 
letters  on  the  proposed  rule  change.^ 


•M3  15  U.S.C.  78f(b)(5)  and  15  U.S.C.  78s(b). 
1M5  U.S.C.  78s(b](2). 
>5CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

3  The  NASD  originally  submitted  the  proposed 
mle  change  to  the  Commission  on  March  21.  2000, 
however,  because  the  submission  did  not  comply 
with  the  requirements  of  Exchange  Act  Rule  19b- 
4,  the  Commission  does  not  consider  the  proposed 
mle  change  filed  on  the  date.  Rather,  the 
Commission  considers  the  proposed  rule  change  to 
be  filed  on  June  9,  2000.  the  date  on  which  the 
deficiencies  were  corrected. 

*  See  Securities  Exchange  Act  Release  No.  44181 
(December  20,  2001),  66  FR  67586. 

*  See  letters  from  Amy  B.R.  Lancellota.  Senior 
Counsel.  Investment  Company  Institute,  to  Jonathan 
G.  Katz,  Secretary.  Commission,  dated  February  13, 
2002  ("ICI  Letter ');  Christopher  R.  Franke, 
Chairman,  Self-Regulatory  and  Supervisory 
Practices  Committee.  Securities  Industry 
Association,  to  Jonathan  G.  Katz.  Secretary. 
Commission,  dated  Febmar)'  14,  2002  ("SIA 
Letter");  James  R.  Anderson,  Vice  President  and 
Chief  Compliance  Officer.  AIM  Distributors,  Inc.  to 
Jonathan  G.  Katz.  Secretary,  Commission,  dated 
February  13.  2002  ("AIM  Letter"):  James  Anderson, 
Vice  President  and  Chief  Compliance  Officer,  Fund 
Management  Company,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  February  13,  2002 
("FMC  Letter");  Michel  de  Konkoly  Thege,  Vice 
President  and  Associate  General  Counsel,  The  Bond 
Market  Association,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  Febmary  15,  2002  ("EM A 
Letter"):  Brandon  Becker,  Wilmer,  Cutler  & 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003 /Notices 


27117 


bn  November  6.  2002,  NASD 
Regulation  filed  Amendment  No.  3  to 
the  proposed  rule  change.''  On  March  6, 
2003,  NASD  RegidaUon  filed 
Amendment  No.  4  to  the  proposed  rule 
change.^  This  notice  and  order  approves 
the  proposed  rule  change,  as  amended, 
and  solicits  comments  from  interested 
persons  on  Amendment  Nos.  3  and  4. 

n.  Description  of  Proposed  Rule  Change 

A.  Summary 

The  NASD  submitted  the  proposed 
rule  change  to  modernize  and  clarify  the 
rules  governing  member 
communications  with  the  public. 
Among  other  things,  the  proposed  rule 
change  would  exclude  all 
communications  to  institutional 
investors  from  member  pre-use  approval 
and  NASD  filing  requirements  and  from 
many  of  the  content  standards.  Form 
letters  and  group  e-mail  to  existing  retail 
customers  and  fewer  than  25 
prospective  retail  customers  also  would 
be  eligible  for  these  exclusions, 
provided  that  a  member  developed 
appropriate  policies  and  procedures  to 
supervise  and  review  such 
ccnnmunications.  In  addition,  the 
proposed  rule  change  would  exclude 
independently  prepared  reprints,  and 
excerpts  there  from,  from  the  filing  and 
many  of  the  content  standards,  and 
would  exclude  certain  press  releases 
from  the  filing  requirements.  The 
proposed  rule  change  generally  would 
simplify  the  content  standards 
applicable  to  member  conmiunications.^ 


Pidajring,  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  February  25,  2002  ("VVilmer- 
Becker  Letter");  Forrest  Fost.  Associate  Legal 
Counsel  and  Danielle  Nicholson  Smith,  Senior 
Legal  Analyst,  T  Rowe  Price  Associates,  Inc.,  to 
Jonathan  G,  Katz,  Secretary,  Commission,  dated 
February  14,  2002  ("T.  Rowe  Letter");  Yoon- Young 
Lee,  Wilmer,  Cutler  &  Pickering,  to  Jonathan  G. 
Katz,  Secretarj",  Commission,  dated  February  13, 
2002  ( "Wilmer-Lee  Letter");  Alexander  C.  Gavis, 
Associate  General  Counsel,  Fidelity  Investments,  to 
Jonethan  G.  Katz,  Secretary,  Commission,  dated 
February  15,  2002  ("Fidelity  Letter");  Sullivan  & 
Cromwell,  to  Jonathan  G.  Katz,  Secretary, 
CoBimission,  dated  February  22,  2002  ("Sullivan 
Letter"). 

^  See  letter  from  Barbara  Z.  Sweeney.  Senior  Vice 
President  and  Corporate  Secretary.  NASD,  to 
Katiherine  A.  England,  Assistant  Director,  Division, 
Commission,  dated  November  4,  2002 
("Amendment  No.  3"). 

'iSee  letter  from  Philip  Shaikun,  Assistant 
Geiieral  Counsel,  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
March  6,  2003  ("Amendment  No.  4"). 

*MASD  member  broker/dealers  that  are  dually 
registered  as  investment  advisers  vrill  remain 
sufatject  to  the  advertising  standards  of  the 
Investment  Advisers  Act  of  1940  and  Commission 
rules  thereunder,  to  the  extent  that  their  sales 
material  promotes  advisorj'  products  or  services. 


B.  Description  of  Proposed  Rule  Change 

1.  Reorganization  of  Rule  2210 

The  proposed  rule  change  would 
create  new  NASD  Rule  2211,  which 
would  apply  to  institutional  sales 
material  and  correspondence.  The 
proposed  rule  change  also  would 
provide  cjoss-references  between  NASD 
Rule  2210  and  NASD  Rule  2211  in 
appropriate  places.  Existing  NASD  Rule 
2211,  concerning  telemarketing,  would 
be  renumbered  as  NASD  Rule  2212. 

2.  Definition  of  "Public  Appearance" 

Existmg  NASD  Rule  2210(d)(1)(C) 
provides  that  NASD  members  who 
engage  in  public  appearances  or 
speaking  activities  must  follow  the 
content  standards  of  NASD  Rules 
2210(d)  and  (f).  Consequently,  public 
appearances  already  are  subject  to  strict 
content  requirements.  The  proposed 
rule  change  would  clarify  the 
application  of  NASD  Rule  2210  to 
public  appearances  by  defining  "public 
appearance"  as  a  type  of 
communication  with  the  public.  Public 
appearances  would  include 
participation  in  a  seminar,  forum 
(including  an  interactive  electronic 
forum),  radio  or  television  interview,  or 
other  public  appearance  or  public 
speaking  activity. 

3.  Institutional  Sales  Material 

The  proposed  rule  change  would 
eliminate  the  pre-use  approval  and 
filing  requirements  applicable  to 
communications  that  are  distributed  or 
made  available  only  to  institutional 
investors  contained  itt.NASD  Rule  2210. 
Institutional  sales  material  would  be 
subject  to  new  supervision  and  review 
requirements  that  are  modeled  on  those 
in  NASD  Rule  3010,  which  apply  to 
correspondence.  Moreover,  institutional 
sales  material  would  continue  to  be 
subject  to  the  record-keeping 
requirements  and  some,  but  not  all,  of 
tlie  content  standards  in  NASD  Rule 
2210.9 

Under  the  proposed  rule  change,  no 
member  could  treat  a  communication  as 
having  been  distributed  to  an 
institutional  investor  if  the  member  had 
reason  to  believe  that  the 
communication  or  any  excerpt  thereof 
would  be  forwarded  or  made  available 
to  any  person  other  than  an  institutional 


"The  proposed  rule  change  would  revise  the 
content  standards  to  specifically  indicate  which 
type  of  communication  is  subject  to  each  standard. 
Therefore,  standards  that  apply  only  to 
"advertisements"  or  "sales  literature"  would  not 
apply  to  institutional  sales  material.  For  example, 
the  ranking  guidelines  in  proposed  IM-2210-3 
would  apply  only  to  advertisements  and  sales 
literature  and  therefore  would  not  apply  to 
institutional  sales  material. 


investor.  For  example,  if  a  member  had 
reason  to  believe  that  such  a 
communication  would  be  forwarded  or 
made  available  to  401(k)  plan 
participants  or  other  beneficiaries  of 
institutional  accounts,  it  would  be 
treated  as  retail  sales  material.  NASD 
Regulation  believes  that  plan 
participants  and  other  beneficiaries  of 
institutional  accounts  should  receive 
the  same  protections  under  the 
advertising  rules  as  other  retail 
investors.  Similarly,  an  advertisement  in 
a  publication  designed  for  broker/ 
dealers  or  other  institutional  investors 
may  not  be  treated  as  institutional  sales 
material  if  the  member  has  reason  to 
believe  that  the  publication  will  be 
made  available  to  any  person  other  than 
an  institutional  investor. 

The  proposed  rule  change  amended 
the  definition  of  "institutional 
investor,"  first,  to  include  governmental 
entities  and  their  subdivisions.  Second, 
the  definition  was  amended  to  include 
employee  benefit  plans  that  meet  the 
requirements  of  section  403(b)  or 
section  457  of  the  Internal  Revenue 
Code  and  have  at  least  100 
participants.^"  Third,  the  definition  was 
amended  to  apply  to  qualified  plans 
with  at  least  100  participants."  Fourth, 
the  proposed  rule  change  would  define 
"institutional  investor"  to  include  any 
person  acting  solely  on  behalf  of  any 
institutional  investor.  Fifth,  NASD 
Regulation  clarified  that  the  term 
"institutional  investor"  includes  only 
associated  persons  who  are  registered 
with  an  NASD  member. '^  Sixth,  the 
definition  would  clarify  that  no  member 
may  treat  a  communication  as  having 
been  distributed  to  an  institutional 
investor  if  the  member  has  reason  to 
believe  that  the  communication  or  any 
excerpt  thereof  will  be  forwarded  or 
made  available  to  any  person  other  than 
an  institutional  investor.  Thus,  for 
example,  if  a  member  has  reason  to 
believe  the  employer  sponsor  of  a 
retirement  plan  will  make  sales  material 
available  for  inspection  by  the  plan 
participants,  then  the  member  may  not 
treat  the  sales  material  as  having  been 
distributed  only  to  an  institutional 
investor. 


'"This  category  of  institutional  investor  does  not 
include  participants  of  such  plans. 

"  Again,  this  category  of  institutional  investor 
does  not  include  participants  of  such  plans. 

'-The  "broker/dealer-only"  e.xception,  which 
would  become  a  part  of  the  institutional  investor 
.definition,  recognizes  the  special  expertise  that 
NASD  members  have  with  respect  to  brokerage 
products  and  services.  While  registered  persons 
should  have  this  expertise,  as  demonstrated  by  their 
completion  of  the  qualifications  process,  there  can 
be  no  assurance  that  other  associated  persons 
would. 
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The  definition  of  "institutional 
investor"  would  include  persons 
described  in  NASD  Rule  3110(c)(4), 
which  defines  "institutional  account"  to 
include  any  entity  with  total  assets  of  at 
least  $50  million. 

4.  Form  Letters  and  Group  Electronic 
Mail 

NASD  Rule  2210  currently  treats  any 
letter  or  e-mail  sent  to  more  than  one 
person  as  "sales  literature"  subject  to 
the  content  standards  applicable  to  all 
other  sales  literature,  and  to  the  member 
pre-use  approval  and  NASD  filing 
requirements.  The  proposed  rule  change 
would  define  "correspondence"  to 
include  form  letters  and  group  e-mail 
sent  to  existing  retail  customers  and  to 
fewer  than  25  prospective  retail 
customers  within  any  30  calendar-day 
period  ("Group  Correspondence"),  as 
well  as  written  and  electronic 
communications  prepared  for  delivery 
to  a  single  retail  customer.  The 
proposed  rule  change  would  subject 
Group  Correspondence  to  the  strict 
supervisory  procedures  in  NASD  Rule 
3010(d),  which  governs  the  approval 
and  review  of  correspondence,  and  to 
those  content  standards  that  apply  to 
correspondence. ' '  Form  letters  and 
group  e-mail  sent  to  25  or  more 
prospective  retail  customers  within  any 
30  calendar-day  period  would  be  subject 
to  the  pre-use  approval,  filing,  and 
record-keeping  requirements  of  NASD 
Rule  2210,  and  to  all  of  the  content 
standards  applicable  to  sales 
literatiu-e.!-* 

In  order  to  ensure  that  its  review  of 
Group  Correspondence  meets  these 


'^Notice  to  Members  98-11  provides  guidance  to 
members  concerning  NASD  Rule  3010(d).  The 
Notice  makes  clear  that,  at  a  minimum,  a  member 
must  develop  procedures  for  the  review  of  some  of 
each  registered  representative's  correspondence 
with  the  public  relating  to  the  member's  investment 
banking  or  securities  business,  tailored  to  its 
structure  and  the  nature  and  size  of  its  business  and 
customers. 

The  Notice  provides  that  members  must: 

•  Specify  in  writing  the  firm's  policies  and 
procedures  for  reviewing  different  types  of 
correspondence; 

•  Identify  what  t>'pes  of  correspondence  will  be 
pre-or  post-reviewed  by  a  registered  principal:  and 

•  Periodically  re-evaluate  the  effectiveness  oF  the 
finn's  procedures  for  reviewing  public 
correspondence  and  consider  any  necessary 
revisions. 

'■'  The  proposed  rule  change  would  permit 
members  to  treat  form  letters  or  group  e-mail  sent 
to  a  combination  of  existing  customers  and  fewer 
than  25  prospective  retail  customers  within  any  30 
calendar-day  period  as  correspondence. 

Of  course,  members  could  not  "sanitize"  sales 
literature  by  enclosing  it  with  Group 
Correspondence.  For  example,  an  item  that  a 
member  has  distributed  as  sales  literature  would 
remain  sales  literature  for  purposes  of  Rule  2210 
when  the  member  encloses  it  in  Group 
Correspondence. 


Standards,  a  member  would  be  expected 
to  review  its  procedures  to  ensure  that 
they  adequately  address  potential 
concerns  with  the  distribution  of  Group 
Correspondence.  The  NASD  encourages 
members  to  consider  whether  to  adopt 
stricter  procedures  that  require 
registered  principal  pre-use  approval  of 
Group  Correspondence  that  presents  a 
higher  risk  to  investors,  based  on  factors 
such  as  its  content,  purposes  or  targeted 
audience. 

"Existing  retail  customer"  would  be 
defined  as  any  person,  other  than  an 
institutional  investor,  for  whom  the 
member  or  a  clearing  broker  or  dealer  on 
behalf  of  the  member  carries  an  account, 
or  who  has  an  account  with  emy 
registered  investment  company  for 
which  a  member  serves  as  principal 
underwriter.  The  new  language  would 
make  clear  that  a  person  who  has 
opened  an  account  with  an  investment 
company  or  with  a  transfer  agent  for 
such  an  investment  company  could 
qualify  as  an  existing  retail  customer. 
NASD  also  has  amended  the  language  to 
make  it  more  consistent  with  existing 
NASD  Rule  2211(d). 

5.  Article  Reprints 

NASD  Rule  2210  currently  defines 
"sales  literature"  to  include  "reprints  or 
excerpts  of  any  *   *   *  published 
article."  Article  reprints  may  have  to  be 
filed  with  the  Department,  depending 
upon  their  content,  such  as  whether 
they  pertain  to  registered  investment 
companies.  The  proposed  rule  change 
would  define  a  new  type  of 
communication  with  the  public,  an 
"independently  prepared  reprint,"  and 
exclude  independently  prepared 
reprints  from  the  filing  and  most  of  the 
content  standards.  An  independently 
prepared  reprint  would  consist  of  any 
article  reprint  that  meets  certain 
standards  that  are  designed  to  ensure 
that  the  reprint  was  issued  by  an 
independent  publisher  and  was  not 
materially  altered  by  the  member.  The 
proposed  rule  change  would  provide 
that  a  member  may  alter  the  contents  of 
an  independently  prepared  reprint  in  a 
manner  necessary  to  make  it  consistent 
with  applicable  regulatory  standards  or 
to  correct  factual  errors. 

An  article  reprint  would  qualify  as  an 
"independently  prepared  reprint"  under 
Rule  2210(a)(6)(A)  only  if,  among  other 
things,  its  publisher  is  not  an  affiliate  of 
the  member  using  the  reprint  or  any 
underwriter  or  issuer  of  the  security 
mentioned  in  the  reprint  or  excerpt  that 
the  member  is  promoting.  For  purposes 
of  this  provision,  "affiliate"  has  the 
same  meaning  as  that  term  is  defined  in 
NASD  Rule  2720(b)(1)(A)  and  (B).  The 
term  "affiliate"  as  used  in  NASD  Rule 


2210(a)(6)(B)  (regarding  investment 
company  research  reports)  also  has  this 
meaning. 

Some,  but  not  all,  content  standards 
would  apply  to  independently  prepared 
reprints.  For  example,  NASD  Rule 
2210(d)(1)  would  impose  various 
content  standards  on  all 
communications  with  the  public, 
including  independently  prepared 
reprints.  However,  paragraph  (d)(1)(D) 
(concerning  predictions  and  projections 
of  performance)  would  not  apply  to  a 
statement  in  an  independently  prepared 
reprint  that  represents  the  author's 
opinion  about  the  prospects  for  a 
member's  business,  products  or 
services. '5 

The  proposed  rule  change  also  would 
include  certain  investment  company 
research  reports  within  the  definition  of 
independently  prepared  reprints.  NASD 
Rule  2210  was  amended  to  exclude 
these  research  reports  fi-om  the  filing 
requirements.!^  Because  these  research 
feports  present  essentially  the  same 
issues  as  independently  prepared 
reprints,  the  proposed  rule  change 
would  subject  these  research  reports  to 
the  same  content  and  other 
requirements  that  apply  to 
independently  prepared  reprints. 

Independently  prepared  reprints 
would  continue  to  be  subject  to  the  pre- 
use  approval  and  record-keeping 
requirements  of  NASD  Rule  2210. 
Moreover,  article  reprints  and  research 
reports  that  do  not  meet  the  definition 
of  "independently  prepared  reprint" 
would  continue  to  constitute  sales 
literature  that  would  have  to  meet  all  of 
the  requirements  applicable  to  sales 
literature. 

6.  Press  Releases 

NASD  Rule  2210  defines  "sales 
literature"  to  include  "any  written  or 
electronic  communication  distributed  or 
made  generally  available  to  customers 
or  the  public,"  which  the  Department 
has  interpreted  to  include  press 
releases.  The  proposed  nde  change 
would  codify  this  interpretation  by 
amending  the  definition  of  "sales 
literature"  to  include  press  releases 
concerning  a  member's  product  or 
service.  The  proposed  rule  change 
would  exclude  from  the  filing 
requirements  press  releases  that  are 
made  available  only  to  members  of  the 
media.  I'' 


''Nevertheless,  a  projection  made  in  the  reprint 
by  a  person  other  than  the  author,  such  as  a  mutual 
fund's  portfolio  manager  or  an  associated  person  of 
a  member,  would  be  subject  to  paragraph  (d)(1)(D). 

"»See  Securities  Exchange  Act  Release  No.  42340 
(January  13.  2000).  65  FR  3510  (January  21,  2000). 

"The  proposed  rule  change  would  exclude  all 
press  releases  made  available  only  to  members  of 
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7.  Television  and  Video  AdvertisMnents 

The  proposed  rule  change  would 
require  members  that  have  filed  a  draft 
version  or  "story  board"  of  a  television 
or  video  advertisement  pursuant  to  a 
filing  requirement  also  to  file  the  final 
filmed  version  within  ten  business  days 
of  first  use  or  broadcast.  This  rule 
change  would  codify  an  existing 
Department  policy  regarding  television 
euad  video  sales  material.  NASD  Rule 
2210  would  impose  a  filing  fee  only 
when  the  draft  version  or  story  board  is 
filed.  No  additional  fee  would  be 
assessed  when  the  final  filmed  version 
is  filed. 

8.  Approval  and  Record-keeping 

The  proposed  rule  change  would 
make  three  additional  modifications  to 
the  pre-use  approval  and  record-keeping 
requirements.  First,  it  would  clarify  that 
the  pre-use  approval  requirement  could 
be  mefwith  respect  to  a  research  report 
concerning  any  debt  or  equify  seciu^ity, 
including  non-corporate  securities,  by 
signature  or  initial  of  a  supervisory 
analyst  under  New  York  Stock  Exchange 
Rule  344.  Second,  the  proposed  rule 
change  would  clarify  that  members 
must  maintain  a  file  with  the  name  of 
the  registered  principal  who  approved 
any  advertisement  or  sales  literature. 
Members  would  not  be  required  to 
maintain  a  file  with  the  name  of  the 
person  who  prepared  those  items, 
however.'*  Third,  the  proposed  rule 
change  would  clarify  that  members 
must  maintain  a  file  with  information 
concerning  the  source,  but  not 
necessarily  the  data,  of  any  statistical 
table,  chart,  graph  or  other  illustration. 

9.  Filing  Requirements 

The  proposed  rule  change  would 
retain  the  existing  provision  concerning 
the  obligation  of  a  member  that  has  not 
filed  an  advertisement  with  the 
Department,  to  pre-file  its 
advertisements  for  a  one-year  period. 

The  proposed  rule  change  also  would 
clarify  that  advertisements  and  sales 
literature  for  continuously  offered 
closed-end  fimds  must  be  filed  with  the 
Department.  This  clarification  codifies  a 
long-standing  position  of  the 
Department.  13 

"The  proposed  rule  change  would 
clarify  that  members  need  not  file 
advertisements  and  sales  literature  that 
previously  have  been  filed  and  that  are 


the  media,  without  limiting  the  exclusion  to  press 
releases  concerning  investment  companies. 

'•Proposed  NASD  Rule  2211  would  require 
members  to  maintain  all  institutional  sales  material 
in  a  file  that  includes  the  name  of  the  person  who 
prepared  each  item. 

'•  See,  e.g..  NASD  Regulatory  and  Compliance 
Alert  (April  1995)  at  p.  9. 


to  be  used  without  material  change. 
This  provision  would  codify  existing 
practice,  which  excludes  from  the  filing 
requirement  material  that  has  been  filed 
previously,  but  in  which  performance 
data  is  updated  or  there  are  other 
changes  that  are  not  material  for 
purpose  of  the  filing  requirement. 

The  proposed  rule  change  would 
specifically  list  institutional  sales 
material  as  one  type  of  communication 
that  need  not  be  filed.  The  proposed 
rule  change  also  would  list 
correspondence,  independently 
prepared  reprints,  and  certain  press 
releases  as  other  types  of 
communications  that  need  not  be  filed. 
In  addition,  the  proposed  rule  change 
would  state  that  when  these  items 
concern  investment  companies,  then 
they  will  be  deemed  filed  with  the 
NASD  for  purposes  of  section  24(b)  of 
the  Investment  Companies  Act  of  1940 
and  Rule  24b-3  thereunder.  This 
provision  would  eliminate  the  need  to 
file  this  material  with  the  SEC. 

The  proposed  rule  change  also  would 
exclude  from  the  filing  requirement 
aimouncements  as  a  matter  of  record 
that  a  member  has  participated  in  a 
private  placement. 

Members  are  not  requfred  to  file 
shareholder  reports  that  only  consist  of 
statistical  reporting  information  such  as 
financial  statements  and  portfolio 
holdings.  However,  members  must  file 
the  management's  discussion  of  fund 
performance  ("MDFP")  portion  of  a 
report  (as  well  as  any  supplemental 
sales  material  attached  to  or  distributed 
with  the  report)  with  the  Department. 

10.  Standards  Applicable  to  Member 
Communications 

The  proposed  rule  change  would 
substantially  shorten  and  simplify  the 
standards  applicable  to  communications 
with  the  public  that  are  contained  in 
NASD  Rule  2210(d).  The  proposed  rule 
change  would  relocate  certain  standards 
from  NASD  Rule  2210(d)  to  a  new 
Interpretive  Material  2210-1,  Guidelines 
to  Ensure  that  Communications  Are  Not 
Misleading.2o  New  proposed  IM-2210- 
1  would  make  clear  that  members  have 
the  primary  responsibility  to  ensure  that 
their  communications  with  the  public 
are  not  misleading,  and  would  revkrrite 
many  standards  to  make  them  more 
clear  and  consistent  with  the  principles 
of  plaii)  English. 

ProposedIM-2210-1  would  not 
contain  certain  of  the  specific  standards 
currently  in  NASD  Rule  2210.  The 
proposed  rule  change  would  eliminate 


^°The  current  IM-2210-1  concerning 
collateralized  mortgage  obligations  would  be 
redesignated  as  IM-2210-7. 


the  specific  standards  regarding  non- 
existent or  self-conferred  degrees  or 
designations,  offers  of  free  service, 
claims  for  research  facilities,  hedge 
clauses,  recruiting  advertising,  and 
periodic  investment  plans.  To  the  extent 
that  these  provisions  prohibit 
statements  that  are  misleading, 
unbalanced,  or  inaccurate  regarding 
particular  types  of  communications,  the 
rule  already  prohibits  the  use  of  such 
statements.  Moreover,  certain  required 
disclosures,  such  as  those  currently 
applicable  to  statements  concerning 
periodic  investment  plans,  may  not  be 
necessary  depending  upon  the  context 
in  which  they  are  made. 

The  proposed  rule  change  also  would 
clarify  which  guidelines  concerning 
references  to  tax  hee  or  tax  exempt 
income  apply  to  all  communications 
with  the  public,  and  which  guidelines 
apply  only  to  advertisements  or  sales 
literature. 

11.  Legends  and  Footnotes 

NASD  Rule  2210  cautions  members 
concerning  the  placement  of  footnotes, 
and  in  the  filing  review  process  the 
Department  has  insisted  that  members 
adopt  an  appropriate  use  of  footnotes. 
The  proposed  rule  change  would 
provide  that  information  may  be  placed 
in  a  legend  or  footnote  only  in  the  event 
that  such  placement  would  not  inhibit 
an  investor's  understanding  of  the 
communication.  Thus,  for  example, 
footnotes  in  especially  small  type  in  an 
advertisement  might  be  deemed  to 
inhibit  an  investor's  understanding  of 
the  advertisement.  Similarly,  an 
advertisement  that  presents  bold  claims 
that  are  supposedly  "balanced"  only 
with  footnote  disclosure  might  not 
comply  with  this  content  standard. 

12.  Hypothetical  Illusfrations 

In  proposed  NASD  Rule 
2210(d)(1)(D).  NASD  RegulaUon  would 
insert  language  similar  to  the  existing 
language.  Under  the  proposed  rule 
change,  a  member  could  present  a 
hypothetical  illustration  of 
mathematical  principles,  provided  that 
the  illustration  does  not  predict  or 
project  the  performance  of  an 
investment  or  investment  strategy  and  is 
not  used  in  such  a  manner.  The 
proposed  rule  change  thus  would 
permit  the  use  of  mutual  fund  cost   . 
calculators  and  other  hypothetical 
illustrations  that  are  permitted  by 
existing  NASD  Rule  2210. 

13.  Testimonials 

The  proposed  rule  change  would 
apply  testimonial  standards  to 
advertisements  or  sales  literature 
concerning  the  investment  advice  or 
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investment  perfonnance  of  a  member  or 
its  products. 

14.  Recommendations 

The  proposed  rule  change  would 
clarify  certain  aspects  of  the  existing 
standards  governing  recommendations 
in  order  to  provide  investors  with 
adequate  disclosure  about  the  financial 
interests  that  research  analysts,  other 
associated  persons,  or  their  firms  may 
have  in  securities  that  they  recommend. 

15.  Use  and  Disclosure  of  a  Member's 
Name 

The  proposed  rule  change  would 
simplify  the  provisions  concerning 
disclosure  of  member  names.  In 
addition,  the  proposed  rule  change 
would  make  clear  that  the  requirement 
to  disclose  the  member's  name  applies 
to  advertisements,  sales  literature,  and 
correspondence,  which  for  puirposes  of 
this  provision  would  include  business 
cards  and  letterhead. ^i  The  provision 
would  clarify  that  the  advertisement, 
sales  literature  or  correspondence  must 
"reflect"  (rather  than  disclose)  any 
relationship  between  the  member  and 
the  other  named  person  and  the 
products  and  services  offered  by  the 
member. 

16.  Ranking  Guidelines 

The  proposed  rule  change  would 
modify  the  ranking  guidelines  in  several 
respects.  First,  the  proposed  rule  change 
would  make  clear  that  no 
advertisement,  item  of  sales  literature  or 
correspondence  may  present  a  ranking 
other  than  rankings:  (1)  Created  and 
published  by  a  Ranking  Entity,  which 
the  ranking  guidelines  define  to  include 
certain  independent  entities;  or  (2) 
created  by  an  investment  company  or  an 
investment  company  affiliate  but  based 
on  the  performance  measurements  of  a 
Ranking  Entity. 22  Second,  the  proposed 
rule  change  would  make  clear  that  the 
ranking  guidelines  in  IM-2210-3  apply 
only  to  advertisements  and  sales 
literatiire. 

Third,  the  proposed  rule  change 
would  permit  the  use  of  investment 
company  family  rankings  even  in  sales 
material  that  advertises  only  one 
•investment  company  in  the  family.  The 
proposed  rule  change  would  permit  the 
presentation  of  investment  company 
family  rankings,  provided  that  when  a 
particidar  investment  company  is  being 
advertised,  the  individual  rankings  for 
that  investment  company  also  must  be 
presented.  The  definition  of 


2'  The  requirement  thus  would  not  apply  to 
institutional  sales  material. 

^2  The  application  of  this  limitation  to 
correspondence  would  appear  in  new  NASD  Rule 
2211(d)(3)  rather  than  in  IM-2210-3. 


"investment  company  family"  is 
substantially  similar  to  the  definition  of 
"group  of  investment  companies"  in 
section  12(d)(1)(G)  of  the  Investment 
Company  Act  of  1940.  Use  of  an 
investment  company  family  ranking 
would  have  to  comply  with  the  other 
applicable  requirements  of  NASD  Rule 
2210.  The  proposed  rule  change  would 
retain  existing  language  concerning  the 
required  ranking  periods. 

The  proposed  rule  change  also  would 
eliminate  the  requirement  that  certain 
disclosures  appear  in  "close  proximity" 
to  any  headline  or  other  prominent 
statement  that  refers  to  a  ranking.  The 
NASD  has  represented  that  the 
subjective  nature  of  this  requirement 
has  complicated  the  Department's 
administration  of  the  ranking  guidelines 
without  providing  meaningful 
additional  protection  to  investors.  The 
proposed  rule  change  would  eliminate 
certain  disclosure  requirements 
applicable  to  investment  company 
rankings  that  are  based  on  subcategories 
of  funds  or  categories  created  by  an 
investment  company  or  its  affiliate. 

17.  Limitations  on  Use  of  the 
Association's  Name 

The  proposed  rule  change  would 
simplify  and  shorten  the  requirements  , 
in  IM-2210-4  concerning  the  use  of  the 
NASD's  name.  The  proposed  rule 
change  also  would  delete  current  NASD 
Rule  2210(d)(2){J)  concerning  references 
to  regulatory  organizations. 

18.  Communications  About 
Collateralized  Mortgage  Obligations 

The  proposed  rule  change  would 
rewrite  existing  IM-2210-1  (the  CMO 
Guidelines),  which  governs 
communications  about  collateralized 
mortgage  obligations  ("CMOs")  and 
renumbef  it  as  IM-2210-7.  The  current 
CMO  Guidelines  may  give  the 
impression  that  different  standards 
apply  to  educational  material, 
advertisements  and  "commimications." 
The  proposed  rule  change  would 
simplify,  shorten  and  reorganize  the 
CMO  Guidelines  to  provide  a  more 
straightforward  and  uniform  list  of 
disclosure  requirements. 

The  content  standards  of  NASD  Rule 
2210,  in  their  current  form  and  as  they 
would  be  amended,  prohibit  a  member 
from  making  these  statements  in  any 
communication  with  the  public.  The 
proposed  rule  change  would  make  clear 
that  paragraphs  (b)(1)  and  (c)  apply  only 
to  advertisements,  sales  literature  euid 
correspondence.  Also,  the  proposed  rule 
change  would  clarify  that  paragraph 
(b)(2)  does  not  apply  to  the  sale  of  a 
CMO  to  an  institutional  investor. 


m.  Summary  of  Comments 

The  Commission  received  ten 
comment  letters  in  response  to  the 
proposed  rule  change  as  modified  by 
Amendment  Nos.  1  and  2  addressing  a 
broad  range  of  issues.^^ 

A.  Proposed  Definition  of  "Institutional 
Investor" 

AIM,  FMC,  BMA,  Fidelity,  ICI,  T. 
Rowe  and  Wilmer-Lee  all  commented 
that  NASD  should  broaden  the  scope  of 
its  proposed  definition  of  "institutional 
investor."  These  commenters 
recommended  that  NASD  lower  the 
asset  dollar  threshold  of  the  "catch-all" 
category  of  institutional  investors  imder 
NASD  Rule  3110(c)(4)(C)  from  $50 
million  to  either  $10  million  or  $5 
million.  Commenters  cited  the 
definition  of  "accredited  investor"  in 
SEC  Regulation  D  imder  the  Securities 
Act  of  1933  in  support  of  a  $5  million 
threshold.  Two  commenters  also  dited 
NASD  IM-2310-3  in  support  of 
lowering  the  threshold  to  $10  million, 
which  indicates  that  an  investor  that  has 
at  least  $10  million  invested  in 
securities  may  be  considered  an 
institutional  investor  for  purposes  of 
NASD's  suitability  rule.^^ 

In  responding  to  these  comments,  the 
NASD  noted  that  it  received  similar 
comments  when  it  first  published  its 
Advertising  Modernization  proposal  for 
comment  in  September  1999.^5  At  that 
time,  the  NASD  concluded  that  the  $50 
million  threshold  is  appropriate, 
particularly  in  light  of  the  importance  of 
the  principal  approval  and  filing 
requirements.  In  addition,  it  had 
previously  accommodated  concerns  that 
the  definition  was  too  narrow  by 
expanding  it  to  include  governmental 
entities  and  qualified  plans  with  at  least 
100  participants.  Accordingly,  the 
NASD  believes  that  the  $50  million 
threshold  is  appropriate. 

AIM,  Fidelity,  and  the  ICI  commented 
that  the  definition  should  include 
employee  benefit  plans  that  meet  the 
requirements  of  sections  403(b)  or  457 
of  the  Internal  Revenue  Code,  in 
addition  to  "qualified  plans,"  as  defined 
in  section  3(a)(12)(C)  of  the  Exchange 
Act,26  that  have  at  least  100 
participants.27  Fidelity  also  noted  th^t 
the  definition  should  refer  to 


"  See  supra  note  5. 

''*  See  Wilmer-Lee  Letter  and  BMA  Letter. 

2*  See  Notice  to  Members  99-79  (September 
1999). 

26  15U.S.C.  78c(a)(12)(C). 

■''Fidelity  also  commented  that  the  requirement 
for  a  qualified  plan  to  have  100  participants  should 
be  eliminated.  The  NASD  disagreed  with  this 
comment,  stating  that  it  believes  that  small 
employee  benefit  plans  may  lack  the  sophistication 
to  qualify  as  institutional  investors. 
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"participants"  rather  than 
"beneficiaries."  The  NASD  agreed  and 
amended  the  proposed  rule  change 
accordingly. 

BMA  and  Wilmer-Lee  objected  to  the 
limitation  that  a  member  may  not  treat 
sales  material  as  institutional  sales 
material  if  the  member  has  "reason  to 
believe"  that  the  material  will  be 
forwarded  to  retail  investors.  BMA 
argued  that  as  long  as  institutional  sales 
material  includes  a  disclosure  that  it  is 
limited  to  institutional  investors,  that 
should  be  sufficient.  Wilmer-Lee  argued 
that  the  standard  should  be  changed  to 
whether  a  member  "knowingly  permits" 
the  forwarding  of  institutional  sales 
material  to  retail  investors.  Wilmer-Lee 
also  argued  that  as  long  as  material 
includes  appropriate  disclosure, 
members  should  be  able  to  rely  on  the 
institutional  sales  material  exceptions. 
The  NASD  disagreed  with  these 
comments  because  the  proposed 
changes  would  not  ensure  that 
institutional  sales  material  is  kept  out  of 
the  hands  of  retail  investors,  and 
declined  to  make  the  changes 
recommended. 

BMA  and  Wilmer-Lee  also  requested 
that  NASD  include  a  "reasonable  belief 
safe  harbor  for  members  relying  on  the 
institutional  sales  material  exceptions. 
In  other  words,  members  could  treat 
sales  material  as  institutional  sales 
material  as  long  as  they  reasonably 
believed  the  matericd  is  only  being 
distributed  to  institutional  investors. 
T|ie  NASD  also  disagreed  with  this 
comment.  The  NASD  stated  that  while 
it  recognizes  that  members  may 
occasionally  distribute  institutional 
sales  material  to  retail  investors  by 
accident,  it  expects  members  to  make 
every  effort  ensure  that  institutional 
sales  material  does  not  go  to  retail 
investors. 

Wilmer-Lee  also  commented  that  the 
definition  of  "institutional  investor" 
shoidd  not  include  NASD  members  and 
their  associated  persons  since  broker/ 
dealer-only  communications  are  not 
covered  by  NASD  Rule  2210.  Fidelity 
had  a  similar  comment.  The  NASD 
disagreed  with  this  contention  noting 
that  while  NASD  Rule  2210  excepts 
internal-use  only  materials  from  its 
filing  requirements, 28  the  NASD  has 
long  taken  the  position  that  broker/ 
dealer-only  materials  must  meet  the 
rule's  content  requirements. ^^ 


»»See  NASD  Rule  2210(c)(7)(D). 

^See,  e.g..  NASD  Regulatory  and  Compliance 
Al»rt,  'Ask  the  Analyst"  (September  1998);  NASD 
Regulatory  and  Compliance  Alert,  "Ask  the 
Aiialyst"  (July  1996). 


B.  Proposed  Definition  of  "Existing 
Retail  Customer" 

The  proposed  rule  change  would 
define  "correspondence"  to  include  any 
written  letter  or  electronic  mail  message 
distributed  by  the  member  to  one  or 
more  existing  retail  customers.  As 
correspondence,  these  communications 
wovdd  not  be  subject  to  NASD  Rule 
2210's  filing  and  principal  approval 
requirements'.  The  ICI  requested  that  the 
NASD  "clarify"  that  the  definition  of 
"existing  retail  customer"  includes 
existing  customers  of  affiliates  of  NASD 
members  and  participants  of  employee 
retirement  plans.  The  NASD  disagreed 
with  these  comments  explaining  that 
often  there  is  no  nexus  between  a 
customer  of  an  affiliate  (such  as  a  bank 
or  credit  card  company)  and  a  member 
broker/dealer  that  merits  exempting 
communications  with  these  customers 
from  the  filing  and  principal  approval 
requirements.  This  exemption  is 
intended  to  cover  routine  administrative 
communications  with  current  brokerage 
customers. 

Further,  the  NASD  noted  that 
retirement  plan  participants  often 
change  regularly  as  individuals  take 
new  jobs  with  or  leave  the  employment 
of  the  employer  plan  sponsor.  Thus, 
these  new  employees  are  new  to  the 
products  and  services  of  a  broker/dealer 
that  services  the  plan.  The  NASD 
believes  that  these  participants  should 
receive  the  same  level  of  investor 
protection  as  any  other  prospective 
retail  customer. 

C.  Definitions  of  "Advertisement," 
"Sales  Literature, "  and 

'  'Correspon  dence ' ' 

Sullivan,  T.  Rowe  and  Wihner-Lee 
had  a  number  of  comments  on  the 
definitions  of  "advertisement,"  "sales 
literature"  and  "correspondence." 
Sullivan  recommended  that  the  NASD 
clarify  that  the  term  "advertisement" 
does  not  include  sales  literature  and 
that  "public  appearances"  are  excluded 
from  the  definitions  of  "advertisement" 
and  "sales  literature."  The  NASD 
responded  to  this  comment  by  stating 
that  while  it  believes  that  these  concepts 
should  be  self-evident,  it  will  provide 
this  clarification  in  the  Notice  to 
Members  annoimcing  Commission 
approval  of  the  proposal  to  the  extent 
necessary. 

Sullivan  and  Wilmer-Lee  also 
recommended  that  the  NASD  clarify 
that  password-protected  Web  sites  of 
members  are  sales  literature  rather  than 
advertisements.  Sullivan  also 
commented  that  the  current  definition 
of  "advertisement"  does  not  reflect  the 
latest  technologies,  such  as  CDs  or 


DVDs,  and  reconunended  that  the  NASD 
broaden  the  definition  to  include  these 
media.  The  NASD  responded  that  it 
recognized  that  the  definitions  of 
"advertisement"  and  "sales  literature" 
do  not  list  all  technologies  through 
which  sales  material  may  be  delivered, 
and  it  does  not  believe  that  it  is  useful 
to  attempt  to  do  so  through  rule 
language,  especially  given  how  quickly 
these  technologies  change.  The  NASD 
explained  that  it  has  already  announced 
its  position  with  regard  to  password- 
protected  Web  sites,3"  and  it  believes  it 
is  best  to  address  these  issues  going 
forward  through  interpretations  rather 
than  rule  language. 

Sidlivan  also  recommended  that  the 
NASD  exclude  various  communications 
from  the  definitions  of  "advertisement" 
and  "sales  literature"  based  upon  the 
content  of  the  communication,  such  as 
material  not  related  to  the  member's 
products  or  services,  customer- 
generated  material,  and  governmental 
material.  In  response  to  this  comment, 
the  NASD  explained  that  it  defined 
these  terms  based  on  the 
communication  medium  rather  than 
content.  The  NASD  believes  that  any 
attempt  to  define  these  terms  based  on 
content  would  raise  numerous 
interpretive  issues  as  to  the  purpose  of 
a  communication,  which  is  secondary  to 
whether  a  communication  is  fair  and 
balanced.  Accordingly,  the  NASD  stated 
that  it  believed  that  it  would  not  be 
appropriate  or  productive  to  attempt  to 
draft  such  content-based  definitions. 

T.  Rowe  commented  that  the 
definition  of  "advertisement"  should  be 
revised  from  "material  published,  or 
designed  for  use  in,  any  electronic  or 
other  public  media  *   *   *"  to  "used  in 
any  electronic  or  other  public  media 
*   *   *"  (emphasis  added).  T.  Rowe 
pointed  out  that  sales  material  could  be 
"designed  for  use"  but  "the  member 
never  actually  uses  it  with  the  public. 
The  NASD  amended  the  proposed  rule 
change  in  response  to  this  comment. 

Proposed  NASD  Rule  2211(a)(1) 
would  define  "correspondence"  as  any 
written  letter  or  electronic  mail  message 
distributed  to  one  or  more  existing  retail 
customers  and  fewer  than  25 
prospective  retail  customers  within  any 
30-day  period.  Wilmer-Lee  requested 
that  "correspondence"  be  defined  as 
"communications  with  prospective 
retail  customers  for  marketing 
purposes."  The  NASD  declined  to  adopt 
this  definition  for  several  reasons.  First, 
the  NASD  noted  that  correspondence 
also  includes  communications  with 


3"  See  "Internet  Guide  for  Registered 
Representatives,"  which  can  be  found  on  the  NASD 
Web  site  {http://www.nasdr.4040b.htm). 
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existiag  retail  customers.  Second,  tlie 
NASD  explained  that  it  does  not  intend 
this  term  to  be  limited  to  marketing 
related  communications.  Third,  the 
NASD  explained  that  the  definition 
would  encompass  virtually  all  sales 
material. 

Sullivan  inquired  whether  the  fact 
that  a  member  sent  a  mail  message  to  25 
or  more  prospective  retail  customers 
during  the  course  of  a  30-day  period 
causes  the  first  24  messages  to  become 
sales  literatiire  retroactively.  The  NASD 
acknowledged  that  this  situation  may 
arise;  however,  it  stated  that  it  would 
expect  members  to  know  in  advance 
whether  they  intend  to  send  a  mail 
message  to  more  than  25  prospective 
retail  customers  within  30  days,  and  if 
this  possibility  is  likely,  the  member 
would  be  expected  to  obtain  principal 
approval  of  the  message  before  it  is 
distributed,  and  file  it  as  required.  The 
NASD  stated  that  it  intends  to  deal  with 
these  situations  on  a  case-by-case  basis. 

D.  Article  Reprints 

The  proposed  rule  change  would 
exempt  "independently  prepared 
reprints"  fi-om  NASD  Rule  2210's  filing 
requirements.  The  proposed  rule  change 
defines  "independently  prepared 
reprint"  in  part  as  a  reprint  or  excerpt 
of  any  article,  provided  that  "the 
publisher  is  not  an  affiliate  of  the 
member  using  the  reprint  or  any 
underwriter  or  issuer  of  a  security 
mentioned  in  the  reprint."  ICI  and  T. 
Rowe  argued  that  this  requirement  is  too 
broad,  since  a  publisher  could  be 
affiliated  with  a  security  mentioned  in 
an  article  without  compromising  its 
independence.  They  suggest  only  that 
the  publisher  should  not  be  affiliated 
with  the  member.  ICI  also  requested 
clarification  that  the  requirements  apply 
to  any  article  or  excerpt.  T.  Rowe 
requested  that  the  requirement  that  the 
member  using  the  reprint  not  materially 
alter  its  contents  except  as  necessary  to 
make  it  consistent  with  regulatory 
requirements  be  modified  to  allow 
removing  information  about  investment 
companies  not  offered  by  the  member. 

The  NASD  acknowledged  the  concern 
regarding  affiliates,  but  believes  that  the 
deletion  proposed  by  the  commenters  is 
too  narrow.  The  NASD  noted,  for 
example,  an  article  published  by  an 
affiliate  of  a  third-party  mutual  fund 
being  sold  by  the  member  would  qualify 
as  "independent"  imder  the  proposed 
test.  Therefore,  the  NASD  revised  the 
rule  language  to  indicate  that  the 
publisher  may  not  be  affiliated  with 
either  the  member  or  any  underwriter  or 
issuer  of  a  security  mentioned  in  the 
reprint  that  the  member  is  promoting. 
The  NASD  clarified  that  the 


requirements  apply  to  article  excerpts  as 
well  as  full  articles.  As  for  the  request 
to  allow  removal  of  information  from 
articles  about  non-offered  investment 
companies,  the  NASD  stated  that  it 
believes  that  these  issues  are  best 
addressed  on  a  case-by-case  basis. 

Wiimer-Lee  requested  clarification 
that  article  reprints  that  would 
otherwise  constitute  correspondence 
(such  as  reprints  sent  to  existing  retail 
customers)  or  institutional  sales 
literature  do  not  require  principal 
approval  or  filing,  even  if  they  do  not 
meet  the  definition  of  an 
"independently  prepared  reprint."  The 
NASD  explained  that  an  article  reprint 
that  is  sent  to  existing  retail  customers 
may  not  qualify  as  correspondence, 
since  this  category  includes  only  written 
letters  and  group  emails  sent  to  existing 
ret£ul  customers.  Nevertheless,  to  the 
extent  clarification  is  needed,  the  NASD 
indicated  that  it  would  do  so  through 
interpretations  in  the  future. 

Wiimer-Lee  also  requested  that  the 
definition  not  be  limited  to  articles 
about  investment  companies,  and  that 
the  term  "reprint"  include  any  type  of 
document.  The  NASD  disagreed  with 
this  comment  for  two  reasons.  First,  the 
NASD  stated  that  the  definition  is  not 
limited  to  articles  about  investment 
companies.  Second,  the  NASD 
explained  that  it  is  intentionally  limited 
to  independent  press  articles,  noting 
that  if  the  term  were  expanded  to 
include  "any  document,"  the  exception 
would  encompass  all  sales  material 
regardless  of  source  and  lose  all 
meaning. 

E.  Filing  Issues 

AIM,  Fidelity  and  ICI  all  urged  NASD 
to  permit  electronic  filing  of  sales 
material  as  soon  as  possible.  In 
response,  the  NASD  explained  that 
recently  it  began  implementing  an 
electronic  filing  system.  Currently, 
members  may  receive  email 
notifications  when  the  Advertising 
Regulation  Department  ("Department") 
has  reviewed  filed  material,  and  may 
view  the  NASD  conmients  on  the  filed 
material  online.  The  NASD  explained 
that  it  is  working  on  expanding  this 
system  to  permit  electronic  filing  of 
sales  material  in  the  futiue.  In  this 
regard,  it  plans  to  fully  implement  the 
electronic  filing  program  in  2003. 

ICI  and  T.  Rowe  commented  that 
NASD  should  eliminate  the  current 
requirement  in  NASD  Rule 
2210(c)(3)(A)  to  file  a  copy  of  any 
ranking  or  comparison  used  in 
advertisements  or  sales  literatiu^.  In 
response  to  this  conunent,  the  NASD 
noted  that  it  received  this  comment  in 
response  to  Notice  to  Members  99-79, 


and  continues  to  believe  that  this  back- 
up filing  requirement  is  necessary  to 
properly  review  sales  material  that 
includes  rankings.  The  NASD  stated 
that  the  Department  has  found  through 
experience  that  sales  material  that 
includes  rankings  often  does  not  meet 
the  NASD  ranking  guidelines  contained 
in  IM-2210-3,  which  necessitates 
review  of  the  backup  ranking  materials. 
The  NASD  explained  that  the  filing 
requirement  expedites  the  Department's 
review  of  this  backup  material. 

Under  the  proposed  rule  change,  the 
NASD  may  require  a  member  to  submit 
pre-filings  if  it  determines  that  the 
member  has  departed  from  the 
standards  contained  in  NASD  Rule 
2210.  The  NASD  also  eliminated  the 
restriction  of  one-year  during  which  it 
could  require  a  member  to  submit  pre- 
filings  upon  such  a  finding.  ICI  objected 
to  the  deletion  of  language  in  current 
NASD  Rule  2210(c)(4)(A)  that  requires 
the  Department  to  find  that  there  is  a 
reasonable  likelihood  that  a  member 
will  depart  again  from  NASD  Rule 
2210's  standards  before  the  Department 
may  require  a  member  to  pre-file  all  or 
a  portion  of  the  member's  sales  material. 
ICI  also  objected  to  deletion  of  language 
in  current  NASD  Rule  2210(cK4)(B)  that 
limits  the  imposition  of  a  pre-use  filing 
requirement  to  one  year.  While  the 
NASD  stated  that  it  recognizes  these 
concerns,  it  explained  that  the  pre-use 
filing  requirement  is  an  important  tool 
to  ensure  compliance  with  its 
advertising  standards.  The  NASD  stated 
that  it  would  use  this  requirement 
judiciously. 

ICI  and  Wiimer-Lee  also  commented 
that  NASD  should  exempt  investment 
company  shareholder  reports  from 
NASD  Rule  2210's  filing  requirements, 
and  ICI  commented  that  generic 
investment  company  advertisements  . 
also  should  be  exempt.  The  NASD 
stated  that  it  addressed  these  comments 
previously  in  response  to  Notice  to 
Members  99-79.  As  the  NASD 
explained  at  that  time,  the 
management's  discussion  in  shareholder 
reports  sometimes  contains  misleading 
sales  material  that  triggers  comments 
from  the  NASD  staff,  hi  addition,  the 
NASD  stated,  members  sometimes 
miscategorize  investment  company 
advertisements  as  "generic"  ads.  When 
this  error  occurs,  the  sales  material  will 
omit  the  disclosures  required  by  these 
rules.  For  these  reasons,  the  NASD 
continues  to  believe  that  shareholder 
reports  and  investment  compamy 
generic  advertisements  should  be  filed 
with  NASD. 

NASD  Rule  2210  requires  new 
members  to  file  advertisements 
(including  Web  sites)  at  least  10  days 
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prior  to  use  for  a  period  of  one  year.^' 
Sullivan  commented  that  NASD  should 
amend  the  rule  to  allow  the  Department 
to  "pre-clear"  certain  elements  of  a  new 
member's  Web  site  so  that  the  member 
can  update  the  Web  site  daily  or  more 
frequently  without  a  10-day  pre-filing 
review.  The  NASD  stated  that  it  has 
found  that  new  members  are  the  most 
likely  to  commit  violations  of  Rule 
2210's  content  standards,  which  is  the 
basis  for  the  new  member  pre-use  filing 
requirement.  Consequently,  it  will  not 
relax  this  standard. 

F.  Predictions  and  Projections 

Current  NASD  Rule  2210(d)(2)(N) 
prohibits  member  communications  from 
predicting  or  projecting  investment 
results,  but  allows  the  presentation  of 
hypothetical  illustrations  of 
mathematical  principles  such  as  dollar- 
cost  averaging,  tax-free  compoimding,  or 
the  mechanics  of  variable  insiu-ance 
products.  The  proposed  rule  change 
retains  this  provision,  but  the  NASD  has 
moved  it  to  proposed  NASD  Rule 
2210(d)(1)(D).  ICI  expressed  concern 
that  the  new  proposed  provision 
provides  that  a  hypothetical  illustration 
may  not  "predict  or  project  the 
performance  of  an  investment  or 
investment  strategy."  Similarly,  Wilmer- 
Becker  requested  that  the  NASD 
interpret  current  Rule  2210(d)(2)(N)  to 
allow  members  to  use  certain  portfolio 
analysis  tools. 

The  NASD  filed  a  proposed  rule  with 
the  Commission  on  February  3,  2003 
that  would  allow  members  to  provide 
customers  with  access  to  certain 
investment  analysis  tools  that  otherwise 
would  be  prohibited  by  Rule 
2210(d)(2)(N).32  The  Commission 
published  this  proposed  rule  change  for 
public  comment  on  April  3,  2003. ^^  The 
NASD  stated  that  the  outcome  of  this 
rulemaking  process  will  address  the 
concerns  raised  by  ICI  and  Wilmer- 
Becker. 

G.  Other  Comments 

ICI  commented  that  its  members  have 
complained  about  receiving  inconsistent 
comments  on  filed  materials  based  upon 
the  subjective  views  of  the  Department 
analyst  reviewing  the  material.  The 
NASD  responded  to  this  comment  by 
stating  that  the  Department  continues  to 
work  toward  providing  uniform 
guidance  through  the  filing  and    . 
comment  process.  It  explained  that 
NASD  procediu-es  include  frequent 
meetings  cunong  managers  and  analyst 


"  See  NASD  Rule  2210(c)(4)(A). 

M  See  NASD  Notice  to  Members  02-51  (August 
2002). 

'B  See  Securities  Exchange  Act  Release  No.  47590 
(Much  28,  2003),  68  FR  16325. 


teams  to  ensure  that  everyone  is 
interpreting  the  advertising  rules 
consistently,  particularly  with  respect  to 
new  products  and  advertising 
campaigns.  The  NASD  represented  that 
as  a  result  of  this  effort,=it  receives 
relatively  few  complaints  concerning 
inconsistent  interpretations,  and  when 
it  does  receive  such  a  complaint,  it 
reviews  it  to  determine  whether  an 
inconsistent  interpretation  has  occurred 
and  what  if  any  action  should  be  taken. 

Sullivan  advocated  relaxing  the 
requfrement  for  a  principal  to  pre- 
approve  advertisements  and  sales 
literature  that  are  posted  on  a  member's 
Web  site.  Sullivan  has  argued  because 
this  material  changes  frequently,  the 
pre-approval  requirement  should  be 
waived  in  certain  circumstances,  or 
members  should  be  allowed  to  delegate 
this  fimction  to  affiliates  or  others.  The 
NASD  disagreed  with  this  comment 
stating  that  the  principal  approval 
requirement  is  vital  to  ensuring  that 
advertising  is  fair  and  balanced. 

Sullivan  also  requested  that  the  NASD 
permit  special  record  retention 
procedures  for  Web  sites  and  other  new 
technologies.  The  NASD  addressed 
certain  of  these  issues  in  an  interpretive 
letter  to  T.  Rowe  Price.s"  The  NASD 
plans  to  address  any  additional  issues  as 
they  arise  on  a  case-by-case  basis  rather 
than  through  the  rulemaking  process. 

Proposed  NASD  Rule  2210(d)(2)(C)(i) 
would  require  member  sales  material  to 
"prominently"  disclose  the  member's 
name.  T.  Rowe  commented  that  this 
requirement  should  be  changed  to 
require  members  to  "clearly"  disclose 
their  names.  T.  Rowe  argued  that  most 
members  that  distribute  mutual  funds 
feature  the  fund's  name  rather  than  the 
name  of  the  member  so  that  there  is 
little  room  for  confusion  as  to  whom  to 
contact  for  more  information.  The 
NASD  acknowledged  this  concern,  but 
noted  that  member  advertisements  that 
do  not  prominently  indicate  the 
member's  name  sometimes  suggest  that 
securities  products  are  offered  by  a  non- 
member  entity  rather  than  the  member, 
which  can  be  misleading  and  confusing 
to  investors.  The  NASD  stated  that  its 
staff  often  cites  the  current  prominence 
requirement  in  Rule  2210(f)(2)(A)  to 
comment  upon  these  deficiencies.  For 
this  reason,  it  is  retaining  the 
prominence  requfrement. 

Wiimer-Lee  commented  that  the 
proposed  rule  change  should  provide 
NASD  with  broader  authority  to  grant 
exemptions  from  the  filing 


requirements.  The  NASD  disagreed,  and 
accordingly  declined  to  amend  the 
proposed  rule  change  to  expand  this 
authority. 

Wiimer-Lee  also  opposed  a 
requirement  in  both  current  NASD  Rule 
2210(d)(2)(M)  and  proposed  NASD  Rule 
2210(d)(2)(B)  that  any  comparison  in 
advertisements  or  sales  literature 
between  investments  or  services  must 
disclose  all  material  differences  between 
them,  including  investment  objectives, 
costs  and  expenses,  liquidity,  safety, 
guarantees  or  insurance,  fluctuation  of 
principal  or  return,  and  tax  features. 
Wiimer-Lee  argued  that  having  to 
disclose  these  differences  is 
burdensome  on  members  and  that  the 
standard  is  vague.  The  NASD  disagreed 
'  explaining  that  the  standard  is  quite 
specific  as  to  the  types  of  differences  it 
is  looking  for.  In  addition,  any  burden 
on  members  is  justified.  Without  this 
standard,  the  NASD  stated,  members 
would  be  permitted  to  include 
misleading  comparisons  of  products  or 
services  in  sales  material  that  do  not 
disclose  material  differences. 

Wiimer-Lee  also  objected  to  proposed 
NASD  Rule  2210(e),  which  provides 
that  violations  of  any  rule  of  the  SEC, 
SIPC  or  MSRB  applicable  to  member 
communications  is  deemed  a  violation 
of  NASD  Rule  2210.  Wihner-Lee  argued 
that  this  provision  has  no  incremental 
benefit  and  is  "anathema  to  efficient 
regulation."  Again,  the  NASD  disagreed 
with  this  comment.  The  NASD 
explained  that  its  examinations  and 
enforcement  actions  regularly  apply 
non-NASD  rules  to  member 
communications,  and  that  proposed 
NASD  Rule  2210(e)  will  assist 
regulatory  efforts  in  ensuring 
compliance  with  all  applicable 
advertising  rules. 

Sullivan  also  had  several  comments 
on  NASD  Rule  2220,  which  governs 
member  communications  about  options, 
however,  because  the  NASD  is  not 
proposing  at  this  time  to  revise  Rule 
2220,  these  comments  are  beyond  the 
scope  of  this  rule  proposal. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^^  in  particular, 
the  Commission  believes  the  proposal  is 
consistent  with  the  requfrements  of 


^*  See  Letter  from  Thomas  M.  Selman,  Senior 
Vice  President,  NASD,  to  Forrest  Foss,  Vice 
President,  T.  Rowe  Price  Associates  (January  28. 
2002). 


35  In  approving  this  rule  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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section  15A(b){6)  of  the  Act.3«  which 
requires,  among  other  things,  that  the 
Association's  rules  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  primary  purpose  of  this  proposed 
rule  change  is  to  modernize  and  clarify 
the  rules  governing  member 
communications  with  the  public.  To 
this  end,  the  NASD  has  proposed  to 
reorganize  NASD  Rule  2210  and  create 
new  NASD  Rule  2211.  As  discussed  in 
detail  below,  the  proposal  also  makes 
changes  to  several  definitions,  which 
affect  the  filing  and  pre-use 
requirements. 

A.  Definition  of  "Public  Appearance" 

The  Commission  believes  that 
categorizing  "Public  Appearances"  as  a 
type  of  communication  with  the  public 
and  thus  subjecting  these  appearances 
to  the  same  content  standards  as  other 
forms  of  commimications  with  the 
public  is  appropriate.  The  Commission 
believes  that  the  proposed  rule  change 
will  simplify  the  standards  which 
members  must  comply  with  when 
making  public  appearances,  and  will 
likely  enhance  compliance  with  the 
rules.  Further,  the  Commission  believes 
that  codifying  the  NASD  staffs  position 
that  Internet  chat  rooms  constitute 
public  appearances  rather  than 
advertisements  or  sales  literatiire  for 
purposes  of  NASD  Rule  2210  by 
defining  "Public  Appearance"  to 
include  interactive  electronic  forums 
will  also  help  to  ensure  compliance 
with  the  Rule. 

B.  Institutional  Sales  Material 

The  Commission  believes  that  the 
proposed  treatment  of  "Institutional 
Sales  Material,"  as  amended  in  response 
to  concerns  expressed  by  commenters 
and  Commission  staff,  adequately 
balances  the  needs  of  members  to 
contact  sophisticated  institutional 
investors  without  being  subjected  to 
pre-use  approval  and  filing 
requirements,  while  still  providing 
protection  to  ensure  that  inappropriate 
materials  do  not  reach  retail  customers 
without  first  being  reviewed  for  content 
by  the  NASD.  For  example,  the 
proposed  definition  of  "institutional 
investor"  includes  any  "employee 
benefit  plan  that  meets  the  requirements 
of  section  403(b)  or  section  457  of  the 
Internal  Revenue  Code  and  has  at  least 
100  participants,  but  does  not  include 
any  participant  of  such  a  plan."  This 
provision  allows  members  to  use  sales 


material  with  the  sponsors, 
administrators  or  consultants  of  such 
plans  without  having  to  file  the  material 
with  the  NASD  while  also  preventing 
such  material  from  reaching  individual 
plan  participants  who  are  clearly  not 
institutional  investors. 

C.  Form  Letters  and  Group  Electronic 
Mail 

The  Commission  agrees  with  the 
NASD's  proposal  to  treat  form  letters 
and  group  electronic  mail  sent  to 
existing  retail  customers  and  to  fewer 
than  25  prospective  customers  as  a 
separate  category  of  communication 
("Group  Correspondence"),  and  to 
subject  these  communications  to 
procedures  governing  the  approval  and 
review  of  correspondence,  and 
applicable  content  standards.  The 
Commission  notes  that  the  NASD  has 
stated  that  it  expects  that  each  member 
will  review  its  procedures  to  ensure  that 
they  adequately  address  potential 
concerns  with  the  distribution  of  Group 
Correspondence  and  consider  whether 
to  adopt  stricter  procedures  that  require 
registered  principal  pre-use  approval 
and  filing  with  NASD  of  Group 
Correspondence  that  presents  a  higher 
risk  to  investors.  The  Conunission 
similarly  encourages  members  to  be 
proactive  in  this  regard. 

D.  Article  Reprints 

The  Commission  believes  that  the 
NASD's  proposal  to  create  a  new 
category  of  article  reprint, 
"independently  prepared  reprint"  is 
appropriate.  An  independently  prepared 
reprint  would  consist  of  any  article 
reprint  that  meets  certain  standards  that 
are  designed  to  ensure  that  the  reprint 
was  issued  by  an  independent  publisher 
and  was  not  materially  altered  by  a 
member.^^  The  proposed  rule  woulc^ 
exempt  such  reprints,  and  any  excerpt 
therefrom,  from  filing  requirements  and 
most  content  standards.  The  new  rule 
recognizes  that  reprints  are  often 
available  to  the  public  through  large- 
circulation  periodicals  that  are 
published  by  firms  that  are  not  NASD 
members,  and  that  it  would  not  be 
productive  to  require  members  to  file 
such  reprints. 

E.  Press  Releases 

The  Conunission  believes  that  it  is 
appropriate  to  exempt  press  releases 
that  are  made  available  only  to  members 
of  the  media  from  the  filing 


3«15U.S.C.  78o-3(b)(6). 


^'  The  Commission  notes  that  under  the  proposed 
rule  change,  members  would  be  permitted  to  aher 
the  content  of  an  independently  prepared  reprint  in 
a  manner  necessary  to  make  it  consistent  with 
applicable  regulatory  standards  or  to  correct  factual 


requirements  of  NASD  Rule  2210.  The 
Commission  recognizes  that  often  these 
releases  are  time-sensitive  and  that  the 
filing  requirements  may  represent  an 
unnecessary  regulatory  burden. 
However,  the  Conmiission  notes  that 
although  these  releases  do  not  need  to 
be  filed,  they  are  still  subject  to 
applicable  content,  pre-use  approval 
and  record-keeping  requirements. 

F.  Television  and  Video  Advertisements 

The  Commission  believes  that  it  is 
appropriate  for  the  NASD  to  codify  in 
the  proposed  rules  an  existing  policy 
that  requires  members  to  file  the  final 
filmed  version  of  any  television  or  video 
advertisement  within  ten  business  days 
of  its  first  use  or  broadcast. 

G.  Filing  and  Record-keeping 
Requirements 

The  Commission  believes  that  the 
NASD's  proposed  changes  to  the  Filing 
and  Record-keeping  Requirements  are 
appropriate.  The  proposed  rules  clarify 
members'  responsibilities  for  retaining 
documents  as  well  as  simplify  members' 
obligations  for  filing  documents  with 
the  NASD  for  approval.  Further,  the 
proposed  rules  appropriately  codify 
current  NASD  practices  regarding  the . 
types  of  materials  that  must  be  filed 
with  the  NASD.  The  Conmiission 
believes  that  the  proposed  change  will 
assist  members  in  complying  with  filing 
and  record-keeping  requirements, 

H.  Standards  Applicable  to  Member 
Communications 

The  NASD  proposed  to  shorten  and 
simplify  the  standards  applicable  to 
commimications  with  the  public  that 
are  contained  in  NASD  Rule  2210'(d). 
The  rules  clarify  that  members  will  be 
required  to  examine  their 
communications  with  the  public  to 
ensure  that  statements  are  not 
misleading,  unbalanced  or  inaccurate. 
The  Commission  supports  the  proposed 
changes  to  the  rule,  as  they  will  make 
clear  to  members  that  they  have  the 
primary  responsibility  for  ensuring  that 
their  communications  with  the  public 
are  not  inappropriate. 

/.  Legends  and  Footnotes 

The  Commission  believes  that  the 
NASD's  proposal  to  limit  information 
that  can  be  placed  in  a  footnote  or 
legend  is  appropriate  and  will  aid  in  the 
protection  of  investors  from  misleading 
information  contained  in  sales  material. 
Specifically,  the  NASD  proposed  rule 
change  provides  that  information  may 
be  placed  in  a  legend  or  footnote  only 
in  the  event  that  such  placement  would 
not  inhibit  an  investor's  understanding 
of  the  communication.  The  Commission 
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believes  that  this  is  an  appropriate 
limitation. 

/.  Hypothetical  Illustrations 

The  proposed  NASD  rules  would 
permit  a  member  to  present  a 
hypothetical  illustration  of 
mathematical  principles,  but  would  not 
permit  the  illustration  to  predict  or 
project  the  performance  of  an 
investment  or  investment  strategy.  The 
Commission  believes  that  this  rule 
strikes  an  appropriate  balance  in  that 
members  may  still  use,  for  example, 
mutual  fimd  cost  calculators  and  other 
hypothetical  illustrations,  but  they  may 
not  make  predictions  based  on  those 
calculations,  which  could  be  misleading 
to  investors. 

K.  Testimonials 

The  NASD  proposed  rules  regarding 
e.<:tablishing  standards  for  testimonials 
would  apply  only  to  advertisements  or 
sales  literature  concerning  the 
investment  advice  or  investment 
performance  of  a  member  or  its 
products.  The  Commission  believes  that 
the  application  of  these  standards  is 
appropriately  tailored  to  ensure  that  the 
standards  imposed  on  testimonials  on 
investment  performance  do  not 
inadvertently  encompass  testimonials 
regarding  matters  other  than  investment 
performance,  such  as  the  member's 
general  services. 

L.  Use  and  Disclosure  of  Member's 
Name 

The  Commission  believes  that  the 
NASD's  proposal  to  simplify  the 
provisions  concerning  disclosing  of 
member  names  is  appropriate.  The 
proposed  rule  requires  that  all 
advertisements  and  sales  literature  must 
prominently  disclose  the  name  of  the 
member  sponsoring  the  advertisement 
or  sales  literature,  as  well  as  reflect  any 
relationship  between  the  meniber  and 
any  non-member  who  is  also  named. 
The  Commission  believes  that  requiring 
that  such  information  be  provided  will 
help  assure  that  members  do  not 
mislead  investors  about  their 
relationships  with  non-members 
involved  with  an  advertisement  or  sales 
literature. 

M.  Ranking  Guidelines 

The  Conmiission  believes  that  the 
changes  proposed  to  the  NASD's  rules 
regarding  ranking  guidelines  are 
appropriate.  The  proposed  guidelines 
are  designed  to  ensure  that  investors  do 
not  receive  misleading  or  inaccurate 
information  in  advertisements  or  sales 
literature  about  potential  investments, 
but  are  also  narrowly  tailored  so  that 


members  are  not  subject  to  unduly 
restrictive  requfrements  in  this  regard. 

N.  Communications  About 
Collateralized  Mortgage  Obligations 

The  Commission  believQs  that  the 
NASD's  proposed  changes  to  the  rule 
governing  Communications  about 
Collateralized  Mortgage  Obligations 
("CMOs")  wrill  aid  retail  investors  in 
making  informed  decisions  about  these 
investments  products  by  ensuring  that 
they  are  provided  with  appropriate 
information  and  disclosure  in  all 
advertisements  and  sales  literature 
regarding  these  products.  Further,  the 
Commission  believes  that  the  NASD 
appropriately  simplified  the  rule,  which 
will  likely  enhance  compliance  with 
provisions  thereof. 

O.  Operational  Date 

The  Commission  notes  that  the  NASD 
will  publish  a  Notice  to  Members 
announcing  the  Commission's  approval 
of  the  proposed  rule  change  within  60 
calendar  days  of  the  Commission's 
order,  and  that  the  proposed  rule 
changes  will  take  effect  on  Monday, 
November  3,  2003.38 

V.  Amendment  Nos.  3  and  4 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendments 
Nos.  3  and  4  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  the  filings 
thereof  in  the  Federal  Register.  The 
Commission  is  accelerating  approval  of 
Amendment  Nos.  3  and  4  because  these 
amendments  are  consistent  with  section 
15A(b)(6)  of  the  Act,39  and  address 
issues  raised  by  commenters  and 
Commission  staff  on  the  original 
proposal.  The  changes  made  in  these 
amendments  are  described  below. 

First,  in  Amendment  No.  3,  the  NASD 
amended  the  proposed  definition  of 
"institutional  investor"  to  include 
employee  benefit  plans  that  meet  the 
requirements  of  sections  403(b)  or  457 
of  the  Internal  Revenue  Code  and  also 
to  change  the  term  "beneficiary"  to 
"participant"  with  respect  to  qualified 
plans  as  defined  in  section  3(a)(12)(C)  of 
the  Act.  In  Amendment  No.  4,  the 
NASD  clarified  that  for  purposes  of  the 
definition  of  "institutional  investor," 
employee  benefit  plans  and  qualified 
plans  do  not  include  any  participant  of 
such  a  plan.  The  NASD  explained  that 
the  purpose  of  including  certain  large 
employee  benefit  plans  within  the 
definition  of  "institutional  investor" 


^*  See  letter  from  Patrice  Giiniecki,  Vice  President 
and  Deputy  General  Counsel,  NASD,  to  Katherine 
A.  England,  Assistant  Director,  Division. 
Commission,  dated  May  8,  2003. 

3»15U.S.C.  78o-3(b)(6). 


was  so  that  members  could  use  sales 
material  with  the  sponsors, 
administrators  or  consultants  of  those 
plans  without  having  to  file  the  material 
with  the  NASD  or  have  a  registered 
principal  approve  the  material.  The 
NASD  stated  that  it  did  not  intend  to 
include  sales  material  that  is  distributed 
to  the  participants  of  those  plans  in  the 
definition  of  institutional  sales  material. 
The  Commission  concurs  with  this 
analysis,  and  believes  that  the  proposed 
changes  to  the  definition  of  institutional 
investor  are  appropriate. 

Second,  in  Amendment  No.  3,  the 
NASD  revised  the  definition  of 
"advertisement."  In  the  original 
proposal,  the  NASD  described  an 
advertisement  as  "material  published, 
or  designed  for  use  in  any  electronic  or 
other  public  media  *   *   *"  In  response 
to  a  commenter  that  pointed  out  diat 
sales  material  could  be  "designed  for 
use"  but  never  actually  used,  the  NASD 
amended  the  definition  to  describe 
advertisements  as  "material  published, 
or  used  in  any  electronic  or  other  public 
media*   *   *"  The  Commission  believes 
that  this  change  appropriately  narrows 
the  scope  of  the  definition. 

Thira,  with  respect  to  the  proposal  to 
exempt  "independently  prepared 
reprints"  from  filing  requirements,  the 
NASD  made  two  changes  to  the 
proposed  rule  change  in  Amendment 
No.  3.  The  NASD  amended  NASD  Rule 
2210  to  indicate  that  to  qualify  for  the 
exemption,  a  publisher  may  not  be 
affiliated  with  either  the  member  or  any 
underwriter  or  issuer  of  a  security 
mentioned  in  a  reprint  that  the  member 
is  promoting  in  an  effort  to  narrow  the 
exclusion  from  the  exemption.  Further, 
the  NASD  clarified  that  the 
requirements  apply  to  article  excerpts  as 
well  as  full  articles.  The  Commission 
believes  that  these  changes  will 
appropriately  exempt  members  from 
filing  requirements  in  situations  where 
there  is  no  regulatory  need  for  review  of 
an  advertisement  or  sales  literature. 

Fourth,  the  NASD  made  changes 
NASD  2210  and  IM-22ia-7  to 
incorporate  new  requirements  relating 
to  securities  futures.  Specifically,  the 
Commission  notes  that  on  October  15, 
2002,  it  approved  rule  changes  that, 
among  other  things,  amended  Rule  2210 
and  created  a  new  Interpretive  Material 
2210-7  to  regulate  communications 
with  the  public  regarding  security 
futures.'*"  The  original  Proposal  did  not 
include  the  newly  approved  provisions 
concerning  security  futures.  "Therefore, 
in  Amendment  No.  3,  the  NASD 
incorporated  the  approved  changes  to 


*°See  Securities  Exchange  Act  Release  No.  46663, 
67  FR  64944  (October  22,  2002). 
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Rule  2210  and  the  creation  of  IM-2210- 
7  into  the  proposed  rule  text.  The 
Commission  believes  that  these  are 
technical  changes,  as  the  proposed 
changes  have  already  been  addressed  by 
the  Commission  in  a  separate  Hling,  and 
therefore  do  not  need  to  be  readdressed 
here. 

Fifth,  in  Amendment  No.  3,  the  NASD 
made  changes  to  NASD  Rule  2210's 
disclosure  requirements  for 
reconunendations.  These  changes  were 
made  to  conform  the  rule  to  the 
requirements  contained  in  NASD  Rule 
2711,*»i  which  governs  research  analysts 
and  research  reports.  Previously,  only 
NASD  Rule  2210  imposed  disclosure 
requirenrents  on  research  reports. 

The  new  disclosure  requirements 
imposed  by  NASD  Rule  2711  differ  from 
those  contained  in  current  NASD  Rule 
2210,  therefore,  for  consistency,  the 
NASD  amended  NASD  Rule  2210  to  be 
more  similar  to  the  new  requirements 
imposed  by  NASD  Rule  2711  and  to 
incorporate  references  to  security 
futm-es.  The  Commission  believes  that 
coordinating  the  disclosure 
requirements  contained  in  NASD  Rules 
2210  and  2711  is  appropriate  and  will 
aid  members  in  complying  the  rules. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3  and  4,  including  whether  the 
Amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  "should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-00-12  and  should  be 
submitted  by  June  9,  2003. 


VD.  Conclusion 

It  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act,-»2  that  the 
proposed  rule  change  (SR-NASD-00- 
12),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland 
Deputy  Secretary 

[FR  Doc.  03-12451  Filed  5-16-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
by  the  National  Association  of 
Securities  Dealers,  Inc.  to  Permanently 
Expand  Order  Entry  Firm  Access  to 
SIZE  in  Nasdaq's  SuperMontage 
System 

May  12,  2003. 
I.  Introduction 

On  March  12,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  for  the  permanent 
approval  of  a  pilot  program  which 
permits  NNMS  Order  Entry  Firms  ("OE 
Firms")  to  enter  non-marketable  limit 
orders  into  SuperMontage  using  the 
SIZE  Marker  Maker  Identifier  ("SIZE 
MMID"  or  "SIZE").3  On  March  26, 
2003,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change."*  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 


■"  See  Securities  Exchange  Act  Release  No.  45908 
(May  10.  2002),  67  FR  34968  (May  16.  2002). 


«15  U.S.C.  78s(b)(2). 

"17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

zi7CFR240.19b-4. 

'On  lanuarv  31.  2003,  the  Commission  approved 
File  No.  SR-NA.SD-2002-173  on  a  90-day  pilot 
basis,  which  allowed  OE  Firms  to  enter  non- 
marketable  limit  orders  into  Nasdaq's 
SuperMontage  system  using  SIZE.  See  Securities 
Exchange  Act  Release  No.  47301  (January  31,  2003). 
68  FR  6236  (February  6.  2003).  The  90-day  pilot 
commenced  on  February  10,  2003.  This  filing  seeks 
to  make  permanent  the  ability  of  OE  Firms  to  enter 
orders  into  SuperMontage  under  essentially  the 
same  terms  and  conditions  approved  in  the  pilot 
program. 

■*  See  letter  from  Thomas  Moran.  Office  of  General 
Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  25,  2003. 


Register  on  April  3,  2003.^  The 
Commission  received  three  comment 
letters  regarding  the  pilot  as  originally 
approved.^*  and  the  instant  proposal,  as 
amended.  7  On  May,  2.  2003,  Nasdaq 
submitted  a  comment  response  letter." 
This  order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description  of  the  Proposed  Rule 
Change 

As  noted  above,  this  filing  seeks  the 
permanent  approval  of  the  90-day  pilot 
program  that  allows  OE  Firms  *»  to  enter 
non-marketable  limit  orders  into 
SuperMontage  using  SIZE.  Under  the 
proposal,  OE  Firms  may  voluntarily 
enter  non-marketable  limit  orders  into 
SuperMontage  with  a  Good-till- 
Cancelledt'GTC")  or  "Day"  designation 
for  display  or  execution  through  SIZE.'" 
OE  Firms  may  enter  multiple  orders 
(with  or  without  reserve  size)  at  single 
or  multiple  price  levels,  use  any 
available  execution  algorithm  (price/ 
time,  price/time-with-fee-consideration, 
or  price/size).  Non-marketable  limit 
orders  entered  by  OE  Finns  would  be 
subject  to  the  automatic  execution 
functionality  of  the  system.  If  elected  by 
the  OE  Firm,  its  orders  on  opposite 
sides  of  the  market  could  match  off 
against  each  other  only  if  such 


'  See  Securities  Exchange  Act  Release  No.  47588 
(March  28,  2003),  68  FR  16323. 

^  See  .Securities  Exchange  Act  Release  No.  47301 
(January  31.  2003),  68  FR  6236  (February  6,  2003). 

'  See  letters  to  Jonathan  G.  Katz.  Secretary, 
Commission,  from  S.  Jeffrey  Martin,  President, 
Automated  Trading  Desk  Financial  Services,  LLC, 
and  Steve  Swanson,  President,  Automated  Trading 
Brokerage  Services.  LLC.  dated  February  27.  2003 
and  March  6,  2003  ("ATD  Letter");  from  Duncan  L. 
Niederauer,  Managing  Director  and  Co-Chief 
Executive  Officer.  Spear.  Leeds  &  Kellogg.  L.P., 
dated  May  1,  2003  ("SLK  Letter");  and  from  John 
Hughes,  Chairman,  and  John  C.  Giesea,  President 
and  Chief  Executive  Officer,  Security  Traders 
Association,  dated  April  9,  2003  ("STA  Letter"). 
The  two  comment  letters  from  ATD  appear  to  be 
identical  and,  therefore,  are  being  treated  as  one 
comment  letter. 

*  See  letter  from  Thomas  P.  Moran,  Office  of 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Commission,  dated 
May  1.  2003  ("Response  Letter"). 

"Nasdaq  submitted  a  letter  to  clarifj-  that  if 
interprets  the  term  "NNMS  Order  Entry  Firm"  in 
a  manner  that  may  encompass  NNMS  Market 
Makers  thai  are  registered  market  makers  in  other 
stocks.  In  the  SuperMontage  system,  such  firms  are 
treated  the  same  as  other  OE  Firms  when  placing 
orders  into  the  system  for  stocks  in  which  they  do 
not  make  a  market.  Nasdaq  notes  that  the  provision 
of  order-entry  system  access  to  firms  that  elect  to 
register  as  market  makers  in  less  than  the  total 
universe  of  Nasdaq  stocks  also  took  place  in  the 
systems  preceding  SuperMontage — SelectNet  and 
SuperSoes.  See  letter  from  Thomas  P.  Moran.  Office 
of  General  Counsel,  Nasdaq,  to  Marc  McKayle, 
Special  Counsel,  Division,  Commission,  dated  May 
8,  2003. 

'"Prior  to  the  pilot,  OE  Firms  were  limited  to  the 
entry  of  market  orders  or  limited  orders  designated 
as  Immediate  or  Cancel  ("IOC").  OE  Firms  may 
continue  to  submit  IOC  orders  under  the  proposal. 
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interaction  would  result  based  on  the 
execution  algorithm  selected,  "  but 
such  orders  would  not  be  permitted  to 
automatically  interact,  if  at  the  best 
price  level,  like  those  of  Nasdaq  Quoting 
Market  Participants. '^  Alternatively,  OE 
Firms  may  elect  to  completely  avoid 
interaction  with  its  orders  on  the 
opposite  side  of  the  market. '  ^  Quotes/ 
Orders  entered  by  OE  Firms  that  create 
a  locked/crossed  market,  would  be 
processed  like  other  locking/crossing 
quotes/orders  as  set  forth  in  NASD  Ruje 
4710(b)(3). 

m.  Summary  of  Comments  and 
Nasdaq's  Response 

As  noted  above,  the  Commission 
received  three  comment  letters 
regarding  the  proposal,  as  amended.'** 
Two  of  the  commenters  strongly 
supported  the  proposed  rule  change,  as 
amended.'^  These  commenters  believed 
that  allowing  OE  Firms  to  participate  in 
SIZE  enhances  the  liquidity  of 
SuperMontage  by  promoting  the  entry 
and  display  of  market  interest  by  a 
greater  number  of  inarket  participants.'^ 
In  addition,  both  of  these  commenters 
believe  that  OE  Firms'  participation  in 
SIZE  reduces  the  fragmentation  in  the 
Nasdaq  market  attributable  to  the 
absence  of  linkages  between  the  NASD 
Alternative  Display  Facility,  the 
regional  exchanges  trading  Nasdaq 
securities  pursuant  to  unlisted  trading 
privileges,  and  SuperMontage.  As  a 
result,  one  of  the  commenters  believed 
that  the  ability  of  OE  Firms  to  use  SIZE 
could  reduce  the  existence  of  locked/ 
crossed  markets.'^  Further,  the 
commenters  stated  that  providing  OE 
Firms  with  direct  participation  in  SIZE 
decreases  the  execution  times  for 
customer  orders  by  eliminating  the  need 
to  interpose  an  electronic 
commimications  network  ("ECN")  or 
market  maker  between  the  OE  Firm  and 
SuperMontage,'^  as  well  as  credits  firms 
for  providing  liquidity  through  SIZE.'^ 
Finally,  the  two  commenters  generally 
believed  that  the  proposed  rule  change 
provides  all  market  participants  with  a 
more  equal  opportunity  to  interact  with 


"  See  Securities  Exchange  Release  Act  No.  47554 
(March  21,  2003),  68  FR  15024  (March  27,  2003) 
(Ncdce  of  Filing  and  Immediate  Effectiveness  of  SR- 
NASD-2003-39). 

"  Similarly,  OE  Firms  would  not  be  able  to  use 
SuperMontage's  self-preferencing  feature  and  have 
buy  and  sell  interest  interact  on  a  basis  other  than 
a  natural  interaction  based  solely  on  the  selected 
order  execution  algorithm. 

' '  See  supra  note  11. 

1*  See  supra  note  7. 

»'  See  ATD  Letter  and  SLK  Letter. 

»•  See  ATD  Letter  and  SLK  Letter. 

"  See  ATD  Letter. 

'•  See  SLK  Letter. 

>f  See  ATD  Letter. 


other  market  participants  including 
market  makers  and  other  agency  orders 
via  SIZE. 

Another  comihenter.  however, 
described  the  proposed  rule  change  as  a 
significant  market  structure  change,  and 
suggested  that  Nasdaq's  proposal  be 
subject  to  additional  review.^" 
Specifically,  the  commenter  opined  that 
because  of  the  complexity  of  the 
proposal  and  the  resources  required  to 
implement  it,  the  90  days  for  a  pilot 
program  of  this  nature  was  too  short  a 
period  for  full  evaluation  and 
implementation  by  market  participants. 
The  commenter  recommended  that  the 
pilot  program  be  extended  an  additional 
90  days  to  give  OE  Firms  sufficient  time 
and  resources  to  adapt  their  systems  and 
procedures  to  take  advantage  of  the 
enhanced  access  provided  by  the 
proposed  rule  change.  The  commenter 
opined  that  the  extension  of  time  would 
allow  the  NASD  and  the  Commission  to 
thoroughly  analyze  the  effect  of  the 
proposed  rule  change  on  the 
marketplace  prior  to  enacting  it  as  a 
permanent  change  to  SuperMontage. 

Nasdaq  disagreed  with  the  STA's 
characterization  that  the  proposal  was  a 
significant  market  structure  change  that 
warranted  additional  consideration  by 
the  Commissi  on.  2'  According  to 
Nasdaq,  since  the  pilot's  inception,  the 
use  of  SIZE  for  non-marketable  limit 
orders  submitted  by  pure  OE  Firms,  and 
by  market  makers  registered  in  other 
stocks,  has  modestly  but  steadily 
increased.22  Nasdaq  also  stated  the 
expansion  has  had  no  apparent  negative 
impact  on  public  investors  and  has 
served  to  bring  increased  liquidity  to  the 
public  Nasdaq  market.  Nasdaq  believes 
that  these  measiurable  improvements 
should  take  precedence,  in  the  form  of 
a  swift  and  permanent  approval  of  the 
proposed  rule  change,  over  any 
potential  problems  with  the  pilot  that 
have  yet  to  become  manifest.  Nasdaq 
also  noted  that  the  concept  of  the 
proposal  is  similar  to  the  access  granted 
to  registered  brokers  in  other  market 
centers,  whose  experience  gives  no 


20  See  STA  Letter.  The  STA  also  asserted  that  the 
pilot  should  not  have  been  approved  on  an 
accelerated  basis. 

"  See  Response  Letter,  supra  note  . 

22  Nasdaq  represents  that  a  recent  internal 
analysis  conducted  by  Nasdaq's  Economic  Research 
Department  on  the  use  of  SIZE  during  the  pilot 
indicates  an  increase  of  approximately  1.5%  of  total 
Nasdaq  volume  is  now  being  executed  through 
SIZE.  OE  Firms  currently  represent  about  Va  of  the 
total  trading  interest  being  executed  thrbugh  SIZE. 
Since  the  launch  of  the  pilot,  the  number  of  OE 
Firms  participating  in  SuperMontage  via  non- 
marketable  limit  orders  in  SIZE  has  increased  from 
0  to  roughly  35  firms  during  the  week  of  April  7, 
2003. 


indication  that  such  access  has  had  an 
adverse  impact  on  market  quality. 

IV.  Discussion 

After  careful  review  of  the  proposed 
rule  change,  the  comment  letters,  and 
Nasdaq's  response  to  comments,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.23  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  Section  15A  of 
the  Act  in  general,^''  and  Section 
15A(b)(6)  of  the  Act  in  particular,25 
which  provides  that  the  rules  of  the 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  to  foster  cooperation 
and  coordination  with  person  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  it  is 
appropriate  to  permanently  approve  the 
pilot.  As  noted  by  two  of  the 
commenters  and  Nasdaq,  the 
implementation  of  the  pilot  has 
provided  OE  Firms  with  greater  access 
to  the  system  thereby  increasing  the 
liquidity  of  SuperMontage  and 
potentially  reducing  fragmentation. 
Further,  the  Commission  is  not  aware  of 
any  problems  concerning  the  pilot  since 
its  inception  on  February  10,  2003.^6 

Also,  as  previously  discussed  in  the 
pilot  approval  order,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  goals  of  Section  llA(a)(l)(C), 
particularly  Congress'  finding  that  it  is 


"  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15U.S.C.  780-3. 

"  15  U.S.C.  78o-3(b)(6). 

2*  The  STA  commented  that  the  NASD  was  not 
obligated  to  modify  SuperMontage  to  allow 
expanded  OE  Firm  access  until  April  28.  2003.  The 
Commission  notes  that  by  April  28.  2003,  or  an 
earlier  date  determined  by  Nasdaq  with  appropriate 
notice  for  the  Commission  and  market  participants, 
Nasdaq  was  required  to  have  a  programming 
solution  in  place  to  inhibit  the  automatic  matching 
of  an  OE  Firm  order  against  its  own  order  on  the 
opposite  side  of  the  market.  The  pilot  allowing  OE 
Firms  access  to  SIZE  began  on  February  10.  2003. 
The  programming  solution  to  inhibit  the  automatic 
matching  of  OE  Finn  orders  was  implemented  on 
March  17.  2003.  See  letter  fix)m  Jeffirey  Davis.  Office 
of  General  Counsel.  Nasdaq,  to  Katherine  A. 
England,  Assistant  Director.  Division.  Commission, 
dated  February  25.  2003. 
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in  the  public  interest  and  appropriate 
for  the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  market 
to  assure  the  economically  efficient 
execution  of  seciu-ities  transactions.  The 
Commission  believes  that  permanent 
approval  of  the  proposal  would 
continue  to  provide  OE  Firms  with 
greater  flexibility  to  reflect  buying  and 
selling  interest  at  various  price  levels  by 
entering  Non- Attributable  Orders 
directly  into  SuperMontage,  instead  of 
relying  on  ECNs  and  NNMS  Market 
Makers  to  post  their  trading  interest. 

The  Commission  notes  that  STA 
suggested  that  the  pilot  be  extended  for 
an  additional  90  days  to  provide  the 
Commission  as  well  as  other  market 
participants  greater  opportunity  to  study 
the  potential  impact  of  the  pilot. 
However,  Nasdaq  represented  that  there 
has  been  no  apparent  negative  market 
impact  on  public  investors  during  the 
pilot,  and  in  fact,  the  pilot  has  proven 
to  be  a  catalyst  for  additional  liquidity 
in  SuperMontage.  Further,  the 
Commission  notes  that  the  pilot  has 
been  in  place  since  February  10,  2003, 
that  35  OE  Firms  are  currently 
participating  in  the  pilot,  and  that  the 
Commission  is  not  aware  of  any 
problems  with  the  pilot.  Accordingly, 
the  Commission  does  not  believe  that  an 
extension  of  the  pilot  program  is 
warranted  in  lieu  of  granting  permanent 
approval. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  and  Amendment 
No.  1  (SR-NASD-2003-37)  be,  and  it 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  28 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12453  Filed  5-16-03;  8:45  am) 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Futures  Association 
Regarding  the  Interpretive  Notice  to 
NFA  Compliance  Rules  2-7  and  2-24 
and  Registration  Rule  401 :  Proficiency 
Requirements  for  Security  Futures 
Products 

May  9.  2003. 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  pn 
April  22,  2003,  the  National  Futures 
Association  ("NFA")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  changes  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NFA.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons.  NFA  also  has 
filed  the  proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

On  April  22,  2003,  NFA  requested 
that  the  CFTC  make  a  determination 
that  review  of  the  proposed  rule  change 
is  not  necessary.  The  CFTC  made  such 
a  determination  on  May  2,  2003. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Currentiy,  the  Interpretive  Notice  to 
NFA  Compliance  Rules  2-7  and  2-24 
and  Registration  Rule  401:  Proficiency 
Requirements  for  Security  Futures 
Products  provides  that  new  registrants 
can  satisfy  their  proficiency    . 
requirements  for  security  futures 
through  training  if  they  are  registered  no 
later  than  six  months  after  the  first 
retail,  exchange- traded  contract  begins 
trading.  The  proposed  rule  change 
eliminates  the  six-month  distinction 
and  extends  the  training  option  to  all 
new  registrants  who  take  the  Series  3 
examination  and  apply  for  registration 
before  the  revised  examination  becomes 
available.  The  proposed  rule  change 
also  makes  similar  changes  regarding 
the  proficiency  requirements  for 
designated  security  futures  principals. 

Section  15A(k)  of  the  Excnange  Act  ^ 
makes  NFA  a  national  seciuities 
association  for  the  limited  purpose  of 


"15U.S.C.  78s(b)(2). 

2«  17  CFR  20O.30-3(a)(12). 


>  15  U.S.C.  78s(b)(7). 
2  17CFR240.19b-7. 
M5  U.S.C.  78o-3(k). 


regulating  the  activities  of  Members 
who  are  registered  as  brokers  or  dealers 
in  security  futures  products  under 
Section  15(b)(ll)  of  the  Act.^  The 
interpretive  notice  regarding  proficiency 
requirements  for  security  futures 
products  applies  to  these  Members. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Fiupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

While  the  Interpretive  Notice  to  NFA 
Compliance  Rules  2-7  and  2-24  and 
Registration  Rule  401:  Proficiency 
Requirements  for  Security  Futures 
Products  applies  to  all  current 
registrants,  it  presentiy  states  that  new 
registrants  can  qualify  by  training  only 
if  they  are  registered  within  six  months 
after  the  first  retail,  exchange-traded 
security  futures  contract  begins  trading. 
At  the  time  the  interpretive  notice  was 
adopted,  NFA  staff  assumed  that  six 
months,  or  until  May  8,  2003,  would 
provide  adequate  time  to  update  both 
the  futures  and  the  securities 
examinations.  NASD,  however,  has 
recently  informed  NFA  that  its 
examinations  will  not  be  available  until 
January  2004. 

Although  NFA  is  prepared  to  meet  the 
May  8  deadline,  a  regulatory  disparity 
may  occur  if  NFA  incorporates  security 
futures  questions  into  its  proficiency 
examinations  before  the  securities 
industry  does.  For  that  reason,  NFA 
proposes  to  postpone  the  use  of  the 
revised  exams  until  NASD's 
examinations  are  ready. 

The  current  version  of  the  interpretive 
notice  incorporates  the  May  8  deadline 
through  its  references  to  a  date  six 
months  after  security  futures  begin 
trading.  The  revised  interpretive  notice 
extends  the  training  option  to  all  new 
registrants  who  take  the  Series  3  and 
apply  for  registration  before  the  revised 
examination  becomes  available.  The 
revised  interpretive  notice  was  similarly 
changed  for  designated  security  futures 
principals. 


'  15  U.S.C.  78o(b)(ll)- 
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2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with,  Section  15A(k)  of  the 
Act.5 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  virill  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act  and  the 
Commodity  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  comment.  NFA 
did  not  receive  comment  letters 
concerning  the  rule  changes. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(7)(B)  of  the 
Act,^  the  proposed  rule  change  became 
effective  on  May  2,  2003. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  nde 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
of  die  Act.  7 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


5  15  U.S.C.  780-3(k). 
615  U.S.C.  78s(b)(7)(B). 
^15  U.S.C.  78s(b)(l). 


Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 
{bttp://\vww.sec.gov).  All  submissions 
shoidd  refer  to  File  No.  SR-NFA-2003- 
03  and  should  be  submitted  by  Jime  9, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-12454  Filed  5-16-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendments 
No.  2  and  3  to  the  Proposed  Rule 
Change  by  the  Pacific  Exchange,  Inc. 
Relating  to  the  Exchange's  New 
Trading  Platform  for  Options,  PCX  Plus 

May  13,  2003. 
I.  Introduction 

On  Jxme  27,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  adopt  new 
rules  for  the  implementation  of  its  new 
trading  platform  for  options,  PCX  Plus. 
The  PCX's  proposal  also  includes  new 
rules  on  priority  and  allocations  of 
orders,  rule  changes  to  permit  options 
Market  Makers  ^  to  conduct  their  trading 
activities  from  locations  away  from  the 
trading  floor,  and  proposed  system 
changes  to  accommodate  new  order 
handling  procedures  and  automated 
trade  processing.  On  November  6,  2002, 
the  PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change.'*  The  proposed 
rule  change  and  Amendment  No.  1  were 


» 17  CFR  200.30-3(a)(75). 
1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Proposed  PCX  Rule  6.32(a)  (defines  "Market 
Maker"  as  an  individual  who  is  registered  with  the 
Exchange  for  the  purpose  of  making  transactions  as 
a  dealer-specialist  on  the  floor  of  the  Exchange  or, 
in  the  case  of  a  Remote  Market  Maker,  through  the 
facilities  of  the  Exchange). 

*  Amendment  No.  1  replaced  the  PCX's  original 
Rule  19b-4  filing  in  its  entirety. 


published  for  comment  in  the  Federal 
Register  on  November  18,  2002. ^  The 
Commission  received  four  comment 
letters  with  respect  to  the  proposal  and 
Amendment  No.  l.«  On  April  9,  2003, 
the  PCX  filed  Amendment  No.  2  to  the 
proposed  nde  change.''  On  April  16, 
2003,  the  PCX  filed  Amendment  No.  3 
to  the  proposed  rule  change,  withdrew 
Amendment  No.  3  on  April  22,  2003, 
and  refiled  Amendment  No.  3  on  April 
22,  2003.8  This  order  approves  the 
proposed  rule  change  and  Amendment 
No.  1 ;  grants  accelerated  approval  to 
Amendments  No.  2  and  3  to  the 
proposed  rule  change;  and  solicits 
comments  from  interested  persons  on 
Amendments  No.  2  and  3. 

n.  Description  of  the  Proposal 

The  Exchange  has  designed  a  new 
trading  platform  for  options,  PCX  Plus. 
This  new  hybrid  model  combines  the 
features  of  traditional  floor-based 
markets  and  new  electronic  trading 
systems,  while  preserving  a  single 
marketplace  with  a  single  book.  It 
allows  PCX  members  to  trade  as  Market 
Makers  from  locations  away  from  the 
trading  floor.  For  those  options 
designated  for  trading  on  PCX  Plus,  the 
proposal  replaces  the  PCX's  current 
priority  rules  with  new  ones  and 
expands  upon  the  Exchange's  current 
trading  rules  by  permitting  the  entry  of 


'  Securities  Exchange  Act  Release  No.  46803 
(November  8.  2002).  67  FR  69580  ("Notice  of  the 
Proposal"). 

*  See  letters  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  Thomas  Peterffy.  Chairman,  and 
David  M.  Battan,  Vice  President  and  General 
Counsel,  Interactive  Brokers  Group  LLC  ("IB 
Group"),  dated  December  9.  2002  ("IB  Group 
Letter");  Meyer  S.  Frucher,  Chairman  and  Chief 
Executive  Officer,  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx  •),  dated  December  9,  2002  ("Phlx 
Letter");  Thomas  N.  McManus,  Executive  Director 
and  Counsel,  Morgan  Stanley  &  Co..  Incorporated 
("Morgan  Stanley"),  dated  )anuar>'  6,  2003 
("Morgan  Stanley  Letter"):  and  Gerald  D. 
O'Connell,  Associate  Director,  Susquehanna 
International  Group,  LLP  ("Susquehanna"),  dated 
January  8,  2003  ("Susquehanna  Letter") 
(collectively,  "Comment  Letters"). 

'  See  letter  from  Kathryn  L.  Beck.  Senior  Vice 
President,  General  Counsel,  and  Corporate 
Secretary.  PCX,  to  Nancy  ).  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  April  7,  2003 
("Amendment  No.  2").  See  Section  III.  of  this  order 
for  a  detailed  description  of  Amendment  No.  2. 

"  See  letter  from  Peter  D.  Bloom,  Acting  Managing 
Director.  Regulatory  Policy.  PCX,  to  Deborah  L. 
Flynn,  Assistant  Director.  Division.  Commission, 
dated  April  14,  2003  ("Amendment  No.  3").  The 
PCX  withdrew  Amendment  No.  3  and  refiled  it  on 
April  22,  2003,  after  making  minor  technical 
changes  to  the  proposed  rule  text.  See  letter  fitim 
Peter  D.  Bloom.  Acting  Managing  Director. 
Regulator)'  Policy,  PCX,  to  Deborah  L.  Flynn, 
Assistant  Director,  Division,  Commission,  dated 
April  21,  2003.  In  Amendment  No.  3,  PCX  made 
clarifications  to  proposed  Commentary'  .02  to  PCX 
Rule  6.64  regarding  the  procedures  for  determining 
a  single  price  opening  for  options  issues  designated 
for  trading  on  PCX  Plus. 
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eligible  orders  of  all  account  types  into 
the  Exchange's  Consolidated  Book,^ 
including  public  customer.  Market 
Maker,  and  broker-dealer  orders.  The 
new  trading  platform  will  also 
accommodate  independent  quotations 
from  numerous  market  participants.  In 
addition,  the  Exchange  represents  that 
PCX  Plus  provides  intermarket  price 
protection  and  would  operate  in  a 
manner  consistent  with  the  Options 
Intermarket  Linkage  Plan  ("Linkage 
Plan").io 

Under  the  PCX's  proposal,  orders 
would  be  allocated  to  Market  Makers  on 
a  "size  pro  rata"  basis.  This  formula 
would  reward  larger-sized  bids  and 
offers  with  greater  participation  in 
trades.  In  addition,  the  proposal  would 
grant  significant  trade  participation 
rights  to  market  participants  who  are 
first  to  improve  the  PCX  quote.  Under 
this  proposed  rule  chemge,  a  member 
who  improves  the  quote  and  stands 
alone  at  that  price  for  three  seconds 
would  receive  First  Improved  Quote 
("FIQ")  status.  Those  with  FIQ  status 
would  be  guaranteed,  at  least,  the 
greater  of:  (1)  40%  of  the  next  order(s) 
to  buy  or  sell  the  same  series  (for  a 
minimum  of  20  contracts),  or  (2)  the 
total  size  that  it  would  receive  pursuant 
to  a  size  pro  rata  allocation.  Market 
Makers  must  establish  the  best  bid  or 
offer  ("BBO")  or  quote  at  the  BBO  to 
participate  in  automated  trades. 

The  proposed  new  PCX  Plus  structiu'e 
would  involve  four  types  of  Market 
Makers  on  the  Exchange,  i'  Lead  Market 
Makers  ("LMMs")  would  continue  to 
provide  two-sided  markets  throughout 
the  trading  day,  while  conducting  their 
trading  activities  on  the  trading  floor  of 
the  Exchange.'-  Remote  Market  Makers 
("RMMs")  would  be  permitted  to  enter 
quotes  and  effect  trades  from  off-site 
locations  and  to  select  their  appointed 
issues.  RMMs  would  be  required  to 


9  See  proposed  PCX  Rule  6.1(b)(37)  (defining 
"Consolidated  Book"  as  the  Exchange's  electronic 
book  of  limit  orders  for  the  accounts  of  public 
customers  and  broker-dealers,  and  Quotes  with 
Size.  All  orders  and  Quotes  with  Size  that  are 
entered  into  the  Consolidated  Book  will  be  ranked 
and  maintained  in  accordance  with  the  rules  of 
priority  as  provided  in  proposed  PCX  Rule  6.76). 

'"See  Securities  Exchange  Act  Release  Nos. 
43086  (July  28.  2000).  65  FR  48023  (August  4,  2000) 
(order  approving  the  Linkage  Plan  submitted  by 
American  Stock  Exchange  LLC,  Chicago  Board 
Options  Exchange,  Inc.  and  International  Securities 
Exchange,  Inc.);  43574  (November  16.  2000).  65  FR 
70850  (November  28,  2000)  (order  approving  the 
PCX  as  participant  in  Options  Intermarket  Linkage 
Plan);  and  43573  (November  16,  2000),  65  FR  70851 
(November  28,  2000)  (order  approving  Philadelphia 
Stock  Exchange,  Inc.  as  participant  in  the  Linkage 
Plan). 

"  See  proposed  PCX  Rule  6.32(a). 

'^  LMMs  will  also  be  responsible  for  performing 
certain  functions  under  the  Linkage  Plan.  See  supra 
note  10. 


provide  two-sided  quotations  in  each 
issue  in  which  they  are  appointed 
during  60%  of  the  time  the  Exchange  is 
open  for  trading.  Floor  Market  Makers 
("FMMs").  who  are  registered  Market 
Makers  with  basic  obligations  on  the 
Options  Floor,  would  continue  to  trade 
as  they  do  today  and  would  supply 
independently  generated  Quotes  with 
Size.  13  Members  would  also  be 
permitted  to  act  as  Supplemental 
Market  Makers  ("SMMs"),  who  would 
be  provided  with  tools  that  allow  them 
to  add  liquidity  at  the  same  price  that 
is  then  being  disseminated  by  the  LMM. 

Under  the  proposal,  LMMs  would  be 
eligible  to  receive  up  to  40%  in 
guaranteed  participation  on  trades 
occurring  at  their  disseminated  markets. 
Members  would  also  be  entitled  to 
receive  up  to  40%  trad^  participation  if 
they  maintain  FIQ  status.  Although 
members  may  receive  more  than  40% 
participation  by  virtue  of  a  pro  rata 
allocation,  no  member  would  be  eligible 
to  receive  more  than  40%  participation 
as  a  guarantee  by  rule.  LLMs  would  be 
entitled  only  to  the  greater  of  their  40% 
guaranteed  participation  or  their  size 
pro  rata  allocation,  subject  to  the  size  of 
the  LMM's  disseminated  size.'"*  The 
proposal  is  also  designed  to  limit  firms 
interacting  with  their  customers'  orders 
to  receiving  no  more  than  a  40%  share 
of  such  orders  before  the  orders  are 
exposed  to  further  competition.  Finally, 
no  member  would  be  allocated  option 
contracts  in  excess  of  their  expressed 
trading  interest. 

The  proposal  would  allow  available 
trading  interest  on  the  Exchange  to  be 
aggregated  by  price  and  size.  Currently, 
only  orders  for  the  accounts  of  public 
customers  are  eligible  to  be  represented 
in  the  PCX  order  book.  Under  the 
proposal,  orders  for  all  account  types — 
including  public  customer.  Firm, 
Market  Maker  and  Non-Member  Market 
Maker — may  be  represented  in  the 
Consolidated  Book,  along  with  Quotes 
with  Size  of  PCX  Market  Makers  (which 
would  be  entered  for  handling  as  if  they 
were  orders).  Public  customer  orders 
displayed  at  the  best  price  would 
continue  to  receive  first  priority  on  the 
Exchange.'^  In  addition,  all  classes  of 


"See proposed  PCX  Rule  6.1(b)(33)  (which 
defines  "Quote  with  Size"  as  a  quotation  to  buy  or 
sell  a  specific  number  of  option  contracts  at  a 
specific  price  that  a  Market  Maker  has  entered  into 
PCX  Plus  through  an  electronic  interface). 

X  See  proposed  PCX  Rule  6.76(a)(2)(C)(iii). 

"  Under  the  PCX's  proposal,  inbound  orders  are 
allocated  based  on  the  following  priority  sequence: 
public  customer  orders  have  first  priority  to  trade 
against  such  orders;  quotes  with  FIQ  status  have 
second  priority  (subject  to  a  40%  cap);  the  portion 
of  the  order  subject  to  LMM  guaranteed 
participation  will  be  allocated  next;  followed  by 


market  makers  will  have  the  same 
ability  to  access  information  about  the 
depth  and  size  of  quotes  and  orders  on 
PCXPlu§.>6 

Market  and  marketable  limit  orders 
routed  electronically  to  PCX  Plus  would 
receive  immediate  executions  against 
bids  and  offers  in  the  Consolidated 
Book,  unless  a  specified  condition 
applies,  in  which  case  thex)rder  (or  a 
portion  of  it)  would  be  routed  to  a  Floor 
Broker  Hand  Held  Terminal  for 
execution.  The  proposal  also  establishes 
new  procedures  for  Market  Makers' 
trading  interest  that  interact 
electronically  with  orders  in  the 
Consolidated  Book.  In  such  situations,  a 
Market  Maker  who  initiates  a 
transaction  would  be  limited  to  40%  of 
the  available  customer  contracts  at  the 
execution  price  or  the  Market  Maker's 
size  pro  rata  share,  whichever  amount  is 
greater.  The  Market  Maker  would  then 
be  eligible  to  trade  the  remaining  option 
contracts  at  the  execution  price  once 
other  Crowd  Participants  '  ^  have  had  an 
opportimity  to  participate. 

While  the  proposal  is  intended  to 
fiulher  automate  options  trading  on  the 
Exchange,  the  Exchange  represents  that 
the  proposed  new  system  would 
continue  to  faciUtate  open  outcry 
trading  as  currently  practiced  today, 
particularly  for  large  transactions  and 
executions  of  complex  orders  and 
contingency  orders.  When  an  order  is 
entered  by  phone  or  re-routed  to  a  Hand 
Held  Terminal  for  execution,  a  Floor 
Broker  would  represent  it  at  the 
appropriate  trading  post  and  would  be 
afforded  priority  first  to  public  customer 
interest  in  the  Consolidated  Book,  then 
to  bids  or  offers  in  the  trading  crowd, 
and  finally  to  any  Firm  or  Market  Maker 
interest  in  the  Consolidated  Book.'** 

The  Exchange  proposes  to  phase  in 
the  use  of  PCX  Plus  in  particular  issues, 
while  simultaneously  phasing  out  the 
current  Auto-Ex  "wheel"  fimctionality. 
During  the  phase-in  period,  the 
Exchange  represents  that  it  would  have 
two  sets  of  trading  rules  in  operation, 
each  applying  to  a  different  set  of  option 
issues  traded  on  the  Exchange.  PCX 
represents  that  PCX  Plus  will  be 
implemented  gradually  on  an  issue-by- 
issue  basis  beginning  on  December  15, 
2003,  and  will  become  completely 


any  trading  interest  for  the  accounts  of  non-public 
customers.  See  proposed  PCX  Rule  6.76(a). 

'*  See  proposed  subsection  (c)  to  PCX  Rule  6.57. 

■'  See  proposed  PCX  Rule  6.1(b)(38)  (which 
defines  "Crowd  Participants"  as  the  Market  Makers 
appointed  to  an  option  issue  under  Rule  6.35.  and 
any  Floor  Brokers  actively  representing  orders  at 
the  best  bid  or  offer  on  the  Exchange  for  a  particular 
option  series.) 

»  See  proposed  PCX  Rule  6.76(d). 
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operative  and  applicable  to  all  options 
issues  by  Jime  30,  2004. >9 

For  a  more  detailed  description  of  the 
specific  proposed  amendments  to  PCX's 
rules,  see  the  Section  II.A.l.b. 
("Summary  of  Proposed  Changes  to 
PCX's  Rules")  in  the  Notice  of  the 
Proposal.  20 

m.  Description  of  Amendments  No.  2 
and  3  to  the  Proposal 

In  Amendments  No.  2  and  3,  the  PCX 
proposed  changes  to  the  proposed  PCX 
Plus  rules  to  address  specific  questions 
and  concerns  raised  by  the  Comment 
Letters  and  by  Commission  staff. 

A.  Automated  Opening  Rotation  Process 

The  Exchange  proposes  to  modify 
PCX  Rule  6.64(d)  to  clarify  how  the 
automated  opening  rotation  would  work 
in  PCX  Plus  and  to  add  PCX  Rule  6.64, 
Commentary  .02  to  codify  the  procedure 
for  determining  a  single  price  opening 
for  option  issues  designated  for  trading 
on  PCX  Plus.  The  proposed  automated 
opening  rotations  used  by  PCX  Plus 
would  differ  from  those  currently  used 
on  the  Trading  Floor  in  the  following 
respects:  (1)  There  woidd  be  no 
"mantial"  openings  as  provided  in 
current  PCX  Rule  6.64(b);  (2)  all  account 
types  (including  orders  for  the  accounts 
of  broker-deeders  and  Market  Maker 
Quotes  with  Size)  would  be  eligible  to 
participate  in  the  opening;  (3)  the 
concept  of  an  "imbalance  threshold"  (as 
described  in  current  Rule  PCX 
6.64(c)(2)(D))  would  no  longer  apply; 
and  (4)  there  would  be  an  electronic 
Requests  for  Quotes  ("RFQ")  process 
when  the  opening  price  cannot  be 
determined  within  certain  parameters. 
The  maimer  in  which  the  opening 
rotation  would  operate  is  described 
below. 

1 .  Establishing  a  Market  for  the  Opening 
Rotation 

Opening  rotations  for  options 
designated  for  trading  on  PCX  Plus 
woiUd  be  conducted  at  the 
commencement  of  each  trading  day 
using  the  process  described  in  proposed 
PCX  Rule  6.64(d).  hi  Amendment  No.  2, 
PCX  proposes  to  modify  the  proposal  to 
specify  that  the  PCX  Plus  system  would 
accept  market  and  limit  orders  and 
Quotes  with  Size  for  inclusion  in  the 
opening  rotation  process  ("Rotation 
Process")  up  imtil  the  Rotation  Process 
is  initiated  in  that  option  series.  PCX 
further  clarifies  in  Amendment  No.  2 
that  market  orders  would  have  priority 


'"See  Amendment  No.  2.  supra  note  7. 

^  See  Notice  of  the  Proposal,  supra  note  5.  See 
also  Amendment  No.  2,  supra  note  7,  which 
proposes  additional  amendments  to  some  of  those 
PCX  rules. 


over  limit  orders  during  the  Rotation 
Process  and  any  open  orders  residing  in 
the  Consolidated  Book  from  the 
previous  trading  session  would  be 
included  in  the  Rotation  Process.  As  set 
forth  in  the  Notice  of  Proposal, 
contingency  orders  (except  for  "opening 
only"  orders)  will  not  participate  in  the 
Rotation  Process. ^i  Amendment  No.  2 
also  clarifies  that  after  the  primary 
market  for  the  underlying  security 
disseminates  the  opening  trade  or  the 
opening  quote,  the  related  option  series 
would  be  opened  automatically  based 
on  the  following  principles  and 
procedures  set  forth  in  the  Notice  of 
Proposal. 

First,  PCX  Plus  would  verify  that  a 
Quote  with  Size  has  been  received  from 
the  LMM  before  a  series  is  eligible  for 
the  Rotation  Process.  Second,  PCX  Plus 
would  determine  a  single  price  at  which 
a  particular  option  series  would  be 
opened,  as  provided  in  proposed 
Commentary  .02  and  as  described 
below.  Third,  orders  in  the  PCX  Plus 
system  would  maintain  priority  over 
Market  Maker  bids  and  offers  that  are 
not  being  represented  in  the 
Consolidated  Book  as  Quotes  with  Size. 
Orders  in  the  PCX  Plus  system  would  be 
matched  up  with  one  another,  based  on 
the  priority  rules  as  set  forth  in 
proposed  Rule  6.76(a);  provided, 
however,  that  (1)  Market  Maker  Quotes 
with  Size  woiUd  have  priority  over 
orders  for  Firms,  Market  Makers,  and 
Non-Member  Market  Makers  diu^ing  the 
Rotation  Process  and  (2)  orders  for  the 
accoimts  of  Firms,  Market  Makers,  and 
Non-Member  Market  Makers  would  be 
executed  based  on  price/time  priority 
during  the  Rotation  Process.  Finally, 
following  the  opening,  any  imexecuted 
contracts  would  be  represented  as  bids 
and  offers  on  the  Exchange. 

2.  Determining  the  Opening  Price  for 
Option  Issues  Designated  for  Trading  on 
PCX  Plus 

In  Amendments  No.  2  and  3,  PCX 
proposes  to  add  Commentary  .02  to  PCX 
Rule  6.64  to  establish  the  process  by 
which  PCX  Plus  would  automatically 
determine  a  single  price  at  which  a 
particidar  option  series  would  be 
opened.  The  opening  price  is  that  price 
at  which  the  maximum  number  of 
contracts  may  be  executed  within  the 
established  market.  The  opening  price 
would  always  be  on  or  between  the  bid 
and  offer  estabUshed  by  the  Rotation 


21  PCX  believes  that  the  exclusion  of  these  order 
types  will  simplify  and  facilitate  the  process  for 
completing  the  opening.  Market  participants  that 
desire  to  have  such  orders  represented  imthe 
opening  can  choose  not  to  impose  the  contingency 
until  after  the  opening  if  they  want  to  attempt  to 
participate  in  the  opening. 


Process.  If  there  were  two  or  more  prices 
at  which  the  maximum  number  of 
contracts  are  executable  within  the 
established  market,  then  the  opening 
price  would  be  the  midpoint  of  the 
available  prices.  If,  however,  the 
midpoint  of  the  available  prices  is  not 
consistent  with  the  minimum  price 
variation  (*'MPV"),22  the  opening  price 
would  be  determined  as  follows:  (1)  At 
the  next  higher  (lower)  price  that  is 
consistent  with  the  MPV  if  that  price  is 
closer  to  the  midpoint  than  the  next 
lower  (higher)  price  that  is  consistent 
with  the  MPV;  (2)  if  the  next  higher  and 
lower  prices  that  are  consistent  with  the 
MPV  are  equidistant  from  the  midpoint, 
at  the  next  higher  or  lower  price 
consistent  with  the  MPV  that  leaves  the 
least  residual  customer  limit  order 
volume;23  or  (3)  if  the  next  higher  and 
lower  prices  consistent  with  the  MPV 
are  equidistant  from  the  midpoint  price 
and  leave  the  semie  residual  customer 
limit  order  voliune,  at  the  price  that  the 
next  MPV  greater  than  the  midpoint 
price.24 

To  illustrate  how  the  PCX  proposes  to 
establish  the  opening  price,  asstmie  that 
the  established  market  is  6.00-6.50  and 
that  the  maximum  number  of  options 
contracts  that  could  be  matched  is  250 
contracts  at  prices  on  or  between  6.10 
and  6.40.  Since  the  resulting  midpoint 
price  of  6.25  represents  a  price 
increment  other  than  an  eligible  MPV 
permitted  imder  the  Exchange's  rules, 
the  PCX  Plus  system  will  select  the 
eligible  MPV  that  is  closest  to  the  6.25 
midpoint  which,  in  this  case,  is  either 
6.20  or  6.30.  Since  the  midpoint  at  the 
MPV  is  equidistant  (i.e.,  0.05)  from  both 
the  higher  and  lower  prices,  the  opening 
price  will  be  set  at  the  price  that  will 
result  in  the  least  trading  on  the 
customer  limit  orders  residing  in  the 
Consolidated  Book.  If  the  customer  limit 
order  volume  is  the  same  amount  for 
both  the  higher  and  lower  prices,  then 
the  opening  price  will  be  set  at  the 
nearest  MPV  that  is  greater  than  the 
midpoint  which,  in  this  example,  would 
be  6.30. 

In  the  event  that  the  opening  price 
cannot  be  determined  within  the  range 
of  75%  of  the  lowest  Quote  with  Size 
bid  and  125%  of  the  highest  Quote  with 
Size  offer,  the  PCX  proposes  that  the 
PCX  Plus  system  woidd  initiate  an  RFQ 


22  The  Exchange's  current  MPV  for  option 
contracts  quoted  under  S3  is  S0.05  and  for  option 
contracts  quoted  at  or  above  S3  is  SO.IO.  See  PCX 
Rule  6.72. 

"  PCX  believes  that  this  opening  match  criterion 
is  reasonable  and  is  structiu-ed  fairly  by  selecting  an 
opening  price  that  would  leave  the  fewest  resting 
customer  orders  in -the  Consolidated  Book. 

2*  See  Amendment  No.  2,  supra  note  7  and 
Amendment  No.  3,  supra  note  8. 
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process  as  follows:  First,  an  RFQ  would 
be  sent  to  all  Crowd  Participants.  The 
RFQ  would  indicate  the  series  and  the 
total  sell  (buy)  interest  at  the  lowest 
Quote  with  Size  bid  (highest  Quote  with 
Size  offer),  if  insufficient  bids  (offers) 
have  been  submitted.  Second,  all 
opening  eligible  bids  and  offers  would 
continue  to  be  accepted  during  the  RPQ 
period  for  inclusion  in  the  opening 
transaction  calculation.  At  the 
conclusion  of  the  RFQ  period,  the 
Rotation  Process  would  determine  an 
opening  price  pursuant  to  proposed 
subsection  fb)  of  Commentary  .02  to 
proposed  PCX  Rule  6.64(d).  Third,  if  the 
Rotation  Process  cannot  be  completed 
after  the  first  RFQ,  a  second  RFQ  would 
be  disseminated.  Fourth,  if  the  Rotation 
Process  cannot  be  completed  following 
the  second  RFQ  period,  a  third, 
expanded,  RFQ  would  be  disseminated 
to  all  Crowd  Participants  and  any  other 
Market  Makers  logged  on  to  the  system. 
PCX  proposes  that  the  expanded  RFQ 
would  include:  (1)  The  series;  (2)  the 
volume  representing  the  total  sell  (buy) 
interest  at  the  lowest  Quote  with  Size 
bid  (highest  Quote  with  Size  offer),  if 
insufficient  bids  (offers)  have  been 
submitted;  and  (3)  the  side  of  the  market 
with  the  imbalance.  Finally,  if  the 
Rotation  Process  cannot  be  completed 
following  the  third  RFQ  period,  an  alert 
would  be  generated  to  Exchange  staff. 
No  additional  RFQs  would  be 
disseminated.  The  Rotation  Process 
would  attempt  to  open  the  series  every 
30  seconds  until  it  can  be  successfully 
completed. 

B.  Appointment  ofRMMs 

In  Amendment  No.  2,  the  Exchange 
proposes  to  add  a  new  proposed 
subsection  (h) "  to  PCX  Rule  6.35  to 
allow  Member  Firms  ■^^  who  own  or 
lease  multiple  seats  to  have  an  equal 
number  of  primary  appointments 
available  to  them  as  would  an 
individual  that  owms  or  leases  the  same 
number  of  seats.  Under  proposed  PCX 
Rule  6.35(h),  if  a  Member  Firm  has  two 
or  more  Nominees  -^  that  are  registered 
as  RMMs,  then  the  number  of  seats  held 
in  the  name  of  such  RMMs  may  be 


^^  Proposed  Rule  6.35(h)  is  being  renumbered  as 
proposed  PCX  Rule  6.35(i). 

'*  A  "Member  Firm"  means  "a  partnership, 
corporation,  limited  liability  company  or  other 
organization  in  good  standing  who  owns  or  leases 
a  membership  or  upon  whom  a  member  has 
conferred  privileges  of  membership  pursuant  to  and 
in  compliance  with  Article  VIll  of  the  PCX 
Constitution."  See  PCX  Rule  l.l(j). 

^'  A  "Nominee"  means  "a  Member  Finn  which 
owns  more  than  one  membership  may  register  such 
additional  membership  or  memberships  in  the 
name  of  a  nominee  or  nominees  subject  to  such 
conditions  and  requirements  as  the  Board  of 
Governors  may  prescribe."  See  Article  VIll,  Section 
2(a)  of  the  PCX  Constitution. 


aggregated  for  the  purpose  of 
determining  the  number  of  options 
issues  eligible  for  primary  appointment 
pursuant  to  proposed  PCX  Rule 
6.35(g)(2).  The  distribution  of  the  option 
issues  as  primary  appointments  for  each 
RMM  would  be  at  the  discretion  of  the 
Member  Firm:  however,  an  RMM  would 
be  prohibited  from  concurrently  trading 
or  quoting  the  same  option  issue  as  an 
RMM  who  is  a  Nominee  for  the  same 
Member  Firm.  Additionally,  for 
purposes  of  PCX  Rule  6.35,  the  primary 
appointment  would  apply  collectively 
to  the  Member  Firm  (subject  to  the 
approval  of  the  Options  Allocation 
Committee),  rather  than  to  each 
Nominee  registered  as  a  RMM. 

The  PCX  believes  that  the  proposed 
new  subsection  (h)  to  PCX  Rule  6.35  is 
consistent  with  ciurent  membership 
rules  as  each  RMM  that  performs 
market-making  activities  on  behalf  of 
the  Member  Firm  would  have  to  be 
assigned  a  membership  in  order  to  trade 
on  PCX  Plus.  In  addition,  each  RMM 
would  have  to  be  registered  and 
properly  qualified  pursuant  to  current 
PCX  Rule  6.33. 

C.  Restriction  on  the  Entry  of  Two-Sided 
Quotations 

Under  proposed  PCX  Rule  6.37(h)(5), 
as  published  in  the  Notice  of  the 
Proposal,  RMMs  would  be  required  to 
trade  at  least  75%  of  their  average  daily 
trading  voliune  per  quarter  in  issues 
included  in  their  primary  appointments. 
RMMs  would  be  permitted  to  trade  up 
to  25%  of  their  quarterly  contract 
voliune  in  option  issues  that  are  not 
included  within  their  primary 
appointments.  In  Amendment  No.  2,  the 
Exchange  proposes  to  amend  its 
proposal  to  include  a  provision  that 
would  restrict  RMMs  from  entering  two- 
sided  quotations  in  option  issues  that 
are  not  included  within  their  primary 
appointments.  However,  RMMs  would 
be  permitted  to  enter  single-sided 
quotes  28  and  multiple  orders  to  buy  and 
Sell  the  same  option  series.  PCX  believes 
that  such  restriction  is  necessary  to 
ensure  the  proper  performance  of  the 
PCX  Plus  system  and  to  prevent  RMMs 
from  circumventing  the  spirit  and  intent 
of  limiting  the  number  of  option  issues 


2*  RMMs  enter  single-sided  quotes  directly  into 
an  interface  with  PCX  Plus.  RMMs  would  not  be 
permitted,  however,  to  stream  quotes  in  such 
issues.  RMMs  also  could  enter  orders  through  a 
proprietary  brokerage  terminal,  which  would  be 
routed  to  a  floor  broker  for  representation.  An  RMM 
may  choose  to  enter  an  order,  rather  than  a  single- 
sided  quote,  when  the  order  is  complex,  is  being 
entered  on  a  contingency  basis,  or  involves  other 
discretion.  Telephone  call  between  Sonia  Trocchio. 
Special  Counsel,  Division,  Commission,  and  Pete 
Armstrong.  Senior  Vice  President,  Options  Floor 
Operations,  PCX  on  April  16,  2003. 


per  seat  as  set  forth  in  proposed  PCX 
Rule  6.35(g)(2). 

D.  LMM  Trade  Allocation  Methodology 

The  Exchange  proposes  to  amend 
proposed  PCX  Rule  6.76(a)(2)(C) 
concerning  the  methodology  used  to 
allocate  trades  to  LMMs.  As  discussed 
in  the  Notice  of  the  Proposal,  LMMs  in 
options  trading  in  PCX  Plus  would  be 
guaranteed  an  dlocation  up  to  40%  of 
the  incoming  trading  interest  on  trades 
occiuring  at  their  disseminated  markets. 
The  LMM's  40%  participation  would 
apply  to  the  quantity  remaining  after  all 
public  customer  orders  and  quotes  with 
FIQ  status,  if  any,  have  first  been 
executed.29  In  addition,  if  there  were 
contracts  remaining  to  be  executed,  the 
remaining  portion  of  the  LMM's  bid  or 
offer  would  have  participated  in  the 
"size  pro  rata"  allocation,  as  provided 
in  proposed  PCX  Rule  6.76(a)(4).  Thus, 
LMMs  would  have  received  both  a  40% 
guaranteed  participation  and  a  size  pro 
rata  allocation. 

In  response  to  the  PhLx  Letter,  which 
argued  that  the  proposed  trade 
allocation  methodology  would  provide 
LMMs  with  a  disproportionate  share  of 
the  incoming  order  flow,  PCX  proposes 
in  Amendment  No.  2  to  eliminate 
proposed  PCX  Rule  6.76(a)(2)(C)(iv)  and 
proposes  to  amend  proposed  PCX  Rule 
6.76(a)(2)(C)(iii)  so  that  LMMs  would 
receive  an  allocation  representing  the 
greater  of  their  40%  guaranteed 
participation  or  their  size  pro  rata 
allocation,  but  no  greater  than  the  size 
of  the  LMM's  disseminated  size.^o 

E.  Obvious  Error  and  Trade 
Nullification/Price  Adjustment  Rules 

In  a  separate  rule  filing,  the  Exchange 
proposes  to  adopt  new  rules  that  would 
allow  it  to  either  adjust  or  nullify  a 
transaction  in  circumstances  where  a 
member  or  its  customer  has  made  an 
error  and  the  price  of  the  execution  is 
"obviously"  not  correct.^^  The  proposed 
rules  will  contain  objective  standards 
regarding  when  a  transaction  was 
clearly  the  result  of  an  "obvious  error," 
under  what  circumstances  a  trade 
would  be  adjusted  or  nullified,  and  to 
what  price  a  trade  would  be  adjusted  if 
adjustment  were  appropriate  under  the 
circumstances.  The  Exchange  represents 
that  its  obvious  error  and  trade 
nullification/price  adjustment  rules     ' 
applicable  to  PCX  Plus  will  be  based 


"Proposed  PCX  Rule  6.76(a)(2)(C)(ii). 

^°The  LMM's  disseminated  size  would  not 
include  the  size  of  any  SMMs  quoting  at  the  LMM's 
disseminated  price.  Telephone  call  between  Sonia 
Trocchio.  Special  Counsel.  Division,  Commission, 
and  Pete  Armstrong,  Senior  Vice  President.  Options 
Floor  Operations.  PCX  on  April  17.  2003. 

"  See  File  No.  SR-PCX-2002-01. 
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upon  the  rules  that  the  Conunission 
ultimately  approves  in  File  No.  SR- 
PCX-2002-01,  and  not  the  existing 
Price  Adjustment  rules.^^  jhe  Exchange 
further  represents  that  it  will  not 
implement  PCX  Plus  before  File  No. 
SR-PCX-2002-10  has  been  approved  by 
the  Commission. 

F.  System  Phase-In  and  Applicability  of 
Rules 

In  response  to  the  request  of 
Conunission  staff,  PCX  proposes  to 
amend  proposed  PCX  Rule  6.90(b)  to 
clarify  the  application  of  trading  rules  in 
option  issues  traded  on  PCX  Plus  during 
the  phase-in  period.  During  the  phase- 
in  period,  PCX  would  have  two  sets  of 
trading  rules  in  operation,  each 
applying  to  a  different  set  of  option 
issues  traded  on  the  Exchange. 
Accordingly,  PCX  estimates  that  the 
rules  applicable  to  PCX  Plus  would  be 
implemented  gradually  on  an  issue-by- 
issue  basis  beginning  on  December  15, 
2003,  and  would  become  completely 
operative  and  applicable  to  all  options 
/ssues  by  June  30,  2004.  At  that  time, 
the  rules  relating  to  PCX  Plus  would 
supercede  existing  rules  that  are 
inapplicable  to  the  new  trading 
environment. 33  jjjg  pcx  represents  that 
the  purpose  of  the  gradual  rollout 
schedule  is  to  give  PCX  and  its  members 
the  opportunity  to  observe  and  gain 
experience  with  the  new  system  and  to 
give  PCX  the  opportimity  to  make  any 
adjustments  and  changes  to  the  system 
(in  consultation  with  and  approval  by 
the  Commission),  if  and  when 
necessary. 

G.  Prevention  of  the  Misuse  of  Material, 
Non-Public  Information 

In  Amendment  No.  2,  PCX  represents 
that  PCX  Rule  2.6(e)  (Prevention  of  the 
Misuse  of  Material,  Non-Public 
Information)  would  apply  to  members 
trading  on  PCX  Plus.  PCX  believes  that 
PCX  Rule  2.6(e)  would  require  a  PCX 
Market  Maker  to  maintain  information 
barriers  (that  are  reasonably  designed  to 
prevent  the  misuse  of  material,  non- 
public information  by  such  member) 
with  any  affiliates  that  may  act  as  a 
specialist  or  market  maker  in  any 
security  underlying  the  options  for 
which  the  PCX  member  acts  as  a  Market 
Maker. 

H.  Maximum  Order  Size  Eligibility 

As  discussed  in  the  Notice  of  the 
Proposal,  proposed  PCX  Rule  6.76 


'2  Telephone  call  between  Deborah  Flynn, 
Assistant  Director.  Division.  Commission,  and 
Kathryn  Beck,  Senior  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  PCX  on  April  14. 
2003. 

"  See  proposed  PCX  Rule  6.90(b). 


provides  that  the  maximum  size  of  an 
inbound  order  (the  "Maximum  Order 
Size")  that  may  be  eligible  for  execution 
on  PCX  Plus  will  be  established  by  the 
LMM  in  the  issue,  subject  to  the 
approval  of  two  Floor  Officials,  whose 
approval  must  be  further  ratified  by  the 
Options  Floor  Trading  Committee.  In 
Amendment  No.  2,  the  Exchange 
proposes  to  modify  this  provision  to 
require  approval  of  the  LMM's  initial 
determination  of  the  Maximum  Order 
Size  by  the  Options  Floor  Trading 
Committee.  In  addition,  the  Exchange 
proposed  to  add  the  following  text: 
"Any  request  by  the  LMM  for  changes 
to  the  Maximiun  Order  Size  must  be 
accompanied  by  a  verified  statement 
indicating  the  business  reason  for  the 
change  and  the  estimated  duration  of 
such  change.  Such  requests  must  be 
approved  by  two  Floor  Officials,  whose 
approval  must  be  further  ratified  by  the 
Options  Floor  Trading  Committee." 
Furthermore,  in  Amendment  No.  2,  PCX 
proposes  to  add  language  to  proposed 
PCX  Rule  6.76  to  prohibit  a  LMM  from 
requesting  changes  to  the  Maximum 
Order  Size  in  order  to  manipulate  the 
operation  of  PCX  Plus  or  for  any  anti- 
competitive purposes. 

Tne  Exchange  believes  that  the         * 
proposed  amendment  to  proposed  PCX 
Rule  6.76  addresses  the  competitive 
concerns  raised  by  the  Commission  staff 
and  is  consistent  with  the  terms  and 
spirit  of  the  Commission's  Order. ^^ 

/.  Linkage  Plan 

The  Commission  staff  requested  the 
Exchange  to  clarify  the  application  of 
the  definition  of  "Eligible  Market 
Maker,"  as  that  term  is  used  in  the 
Linkage  Plan  ^^  and  in  PCX  Rule  6.92.  In 
this  regard,  for  purposes  of  the  Linkage 
Plan,  PCX  represents  in  Amendment 
No.  2  that  a  PCX  Market  Maker  would 
be  considered  an  Eligible  Market  Maker 
if  the  PCX  Market  Maker  is  logged  on  to 
the  PCX  Plus  system  and  provides 
continuous  two-sided  quotations  (or,  in 
the  case  of  a  SMM,  the  size  of  its 
quotation)  through  an  electronic 
interface  to  the  PCX  Plus  System. 

/.  Quoting  Obligations  of  SMMs  and 
FMMs 

The  quoting  obligations  of  SMMs  and 
FMMs  are  set  forth  in  proposed  PCX 
Rule  6.37(g)(3)  and  (4),  respectively.  In 
Amendment  No.  2,  the  Exchange 


^*  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the  Act, 
Making  Findings  and  Imposing  Remedial  Sanctions 
("Settlement  Order").  Securities  Exchange  Act 
Release  No.  43268  (September  1 1 ,  2000)  (File  No. 
3-10282). 

'*  See  Linkage  Plan,  supra  note  10.  section  2(7) 
(definition  of  "Eligible  Market  Maker"). 


proposes  to  modify  these  proposed  rules 
to  clarify  that  when  the  aforementioned 
Market  Makers  are  present  in  the  trading 
crowd,  they  would  be  required  to 
provide  quotations  on  PCX  Plus  through 
an  electronic  interface  with  the 
Exchange,  but  would  be  permitted  to 
also  provide  quotations  by  public 
outcry.  In  addition,  whenever  a  Floor 
Broker  represents  an  order  in  the  trading 
crowd  and  calls  for  a  market  in  a 
particular  options  series,  each  SMM  and 
FMM  present  at  the  trading  post  would 
be  obligated  to  vocalize  a  two-sided, 
legal-width  market  (pursuant  to  PCX 
Rule  6.37(b)(1)). 

The  Exchange  believes  that  this 
proposed  amendment  to  proposed  PCX 
Rule  6.37  will  ensure  that  SMMs  and 
FMMs  meet  their  affirmative  obligations 
and  be  entitled  to  receive  special  margin 
treatment  by  assisting  the  LMM  in 
maintaining  a  fair  and  orderly  market. 

K.  Suspension  of  the  PCX  Plus  System 

In  the  Notice  of  the  Proposal, 
proposed  PCX  Rule  6.90(g)  included 
provisions  regarding  the  suspension  of 
the  PCX  Plus  system  in  the  event  of  any 
disruption  or  malfunction  in  the  use  or 
operation  of  system,  as  well  as  any  other 
unusual  market  conditions  not 
involving  a  system  malfunction.  In 
Amendment  No.  2,  the  Exchange 
proposes  to  amend  proposed  PCX  Rule 
6.90(g)  as  follows: 

First,  the  Exchange  proposes  to 
eliminate  that  portion  of  the  text  in 
proposed  Rule  6.90(g)(1)  that  refers  to 
the  declaration  of  a  "fast  market"  by  two 
Floor  Officials.  The  Exchange  believes 
that  the  deleted  phrase  "declare  a  fast 
market"  is  inapplicable  given  its  market 
structure  and  trading  system.  The  PCX 
Plus  system  enables  Market  Makers  to 
set  parameters  establishing  the  amoimt 
of  their  quotation  size  that  would  be 
available  for  execution  against  inbound 
interest,  with  the  system  automatically 
executing  such  orders  according  to  these 
parameters.  Consequently,  when  a 
system  disruption  or  malfunction  occurs 
but  the  Exchange  is  able  to  process  and 
disseminate  quotes  accurately,  any 
orders  received  by  the  Exchange  would 
be  routed  to  Floor  Broker  Hand  Held 
Terminals  for  representation  in  the 
trading  crowd.  In  such  circimistances. 
Market  Maker  bids  and  offers  would 
continue  to  be  firm  pursuant  to  PCX 
Rule  6.86  and  SEC  Rule  llAcl-1  under 
the  Act.  Regular  trading  procedures 
would  be  resumed  by  the  Exchange 
when  two  Floor  Officials  determine  that 
the  disruption  or  malfunction  is 
corrected. 

Second,  the  Exchange  proposes  to  add 
language  to  proposed  PCX  Rule 
6.90(g)(1)  to  clarify  that  those  orders 
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that  are  routed  to  Floor  Broker  Hand 
Held  Terminals  for  manual 
representation  during  a  system 
disruption  or  malfunction  would  be 
executed  pursuant  to  the  order 
execution  and  priority  principles  set 
forth  in  proposed  PCX  Rule  6.76(d). 
Finally,  the  Exchange  proposes  to 
eliminate  proposed  PCX  Rule  6.90(g)(2), 
which  relates  to  other  unusual  market 
conditions  not  involving  a  system 
malfunction,  because  it  is  superfluous. 
The  Exchange  believes  that  under  any 
circumstance  where  a  fair  and  orderly 
market  cannot  be  maintained,  the 
trading  halt  guidelines  set  forth  in 
current  PCX  Rule  6.65  will  be  followed. 
Trading  may  be  resumed  whenever  two 
Floor  Officials  determine  that  a  fair  and 
orderly  market  may  be  maintained.  The 
Exchange  also  proposes  to  make  a 
conforming  change  to  PCX  Rule 
6.28(c)(6)  by  eliminating  that  portion  of 
the  text  that  refers  to  the  suspension  of 
the  PCX  Plus  system  during  fast  markets 
and  unusual  market  conditions,  as  this 
provision  is  no  longer  applicable. 

L.  Applicability  of  Automated  System 
Access  Privileges  ("ASAP") 
Memberships 

ASAP  Memberships  are  governed  by 
current  PCX  Rule  1.14,  which  allows 
certain  qualified  broker-dealers  ("ASAP 
Members")  electronic  access  to  the 
Exchange's  automated  options  trading 
system,  Pacific  Options  Exchange 
Trading  System  ("POETS"),  as  well  as 
any  other  systems  approved  by  the 
PCX's  Board  of  Governors.  In 
Amendment  No.  2,  PCX  represents  that 
an  ASAP  Membership  cannot  be 
utilized:  (1)  To  effect  trades  via  PCX 
Plus,  or  (2)  by  a  member  to  act  as  a 
RMM. 

M.  Miscellaneous  Changes 

Finally,  in  Amendment  No.  2,  the 
PCX  proposes  the  following  technical 
and  miscellaneous  changes: 

1.  PCX  Rule  6.52— The  Exchange 
proposes  to  change  the  text  of  proposed 
PCX  Rule  6.52(a)  to  clarify  that,  for 
those  option  issues  designated  for 
trading  on  PCX  Plus,  limit  orders  for  the 
accounts  of  public  customers,  broker- 
dealers,  and  Market  Makers,  and  Quotes 
with  Size  of  Market  Makers  will  be 
eligible  for  placement  in  the 
Consolidated  Book,  hi  option  issues  not 
designated  for  trading  on  PCX  Plus,  the 
Exchange  proposes  to  retain  the 
provisions  contained  in  current  PCX 
Rule  6.52(a)  and  (c),^^  which  would  be 
reniunbered  as  subsections  (b)  and  (d), 


respectively  (ciurent  PCX  Rule  6.52(b) 
would  be  renumbered  as  subsection  (c)). 

2.  Proposed  PCX  Rule  6.76(b)(2)(B}— 
The  Exchange  also  proposes  to  change 
the  text  in  proposed  PCX  Rule 
6.76(b)(2)(B)  to  clarify  that  the 
provisions  in  paragraph  (B)  would  apply 
to  a  Firm  or  Non-Member  Market  Maker 
order  that  was  entered  one  minute  or 
more  before  the  inbound  order. 

3.  Proposed  PCX  Rule  6.90(e}— 
Proposed  PCX  Rule  6.90(e)  sets  forth  the 
practices  that  would  be  prohibited  on 
PCX  Plus.  The  Exchange  represents  that 
the  requirements  of  this  rule  would 
apply  only  to  members  and  member 
organizations  that  have  direct  electronic 
access  to  PCX  Plus  and  are  responsible 
for  the  execution  and  settlement  of  any 
resulting  trades. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  Amendments  No. 
2  and  3  to  the  proposed  rule  change, 
including  whether  Amendments  No.  2 
and  3  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-36  and  should  be 
submitted  by  June  9,  2003. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
seciuities  exchange  and,  in  particular, 
with  the  requirements  of  section  6(b)  of 
the  Act.3^  Specifically,  the  Commission 
finds  that  approval  of  the  proposed  rule 
change,  as  amended,  is  consistent  with 


section  6(b)(5)  of  the  Act  ^^  in  that  it  is 
designed  to  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciuities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest. 

A.  Obligations  of  Market  Makers 

The  PCX  Plus  proposal  contemplates 
four  types  of  Maker  Makers:  LMMs, 
RMMs,  FMMs,  and  SMMs.  LMMs  are 
required  to  provide  continuous  two- 
sided  quotes  that  meet  certain  spread 
parameters  throughout  the  trading  day 
in  each  of  their  appointed  issues.  LMMs 
must  enter  their  quotations  through  an 
automated  quotation  system,  but  may 
also  provide  quotations  by  public 
outcry. 

RMMs  enter  quotations  from  off-floor 
locations  through  an  electronic  interface 
with  the  Exchange. 39  Further,  because 
PCX  Rule  6.37(h)(1)  states  that  all  rules 
applicable  to  market  makers  apply  to 
RMMs  unless  otherwise  provided,  PCX 
Rule  6.37(a)-(c)  would  apply  to 
RMMs.^o  In  addition,  RMMs  are 
required  to  provide  continuous  two- 
sided  quotations  that  meet  certain  quote 
spread  parameters  in  each  of  their 
appointed  issues  60%  of  the  time  that 
the  Exchange  is  open  for  options 
trading,  and  may  not  enter  two-sided 
quotes  in  options  issues  that  are  not 
included  in  the  RMMs  primary 
appointment.  RMMs  could,  however, 
enter  single-sided  quotes  and  multiple 
orders  to  buy  and  sell  the  same  option 
series  in  issues  outside  their  primary 
appointment. 

FMMs  would  be  physically  located  in 
the  trading  crowd,  and  like  RMMs, 


«>  Current  PCX  Rule  6.52(c)  describes  the 
circumstances  and  procedures  to  be  followed  by 
Floor  Brokers  for  the  entry,  cancellation  and 
changes  of  orders  held  by  the  Order  Book  Official. 


"  15  U.S.C.  78ffb).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 


»15  U.S.C.  78fn)){5). 

^*The  Commission  notes  that,  in  Amendment  No. 
2,  PCX  represented  that  an  ASAP  Membership, 
governed  by  PCX  Rule  1.14,  cannot  be  used  to  effect 
trades  via  PCX  Plus,  or  to  act  as  a  RMM.  See 
Amendment  No.  2,  supra  note  7. 

*"PCX  Rule  6.37(a)  states  that  transactions  of  a 
market  maker  should  constitute  a  course  of  dealings 
reasonably  calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly  market.  PCX  Rule 
6.37(b)  states,  among  other  things,  that  a  market 
maker  is  expected  to  engage,  to  a  reasonable  degree 
under  the  existing  circumstances,  in  dealings  for  his 
own  account  when  there  is  a  lack  of  price 
continuity,  a  temporary  disparity  between  the 
supply  of  and  demand  for  a  particular  option 
contract,  or  a  temporary  distortion  of  the  price 
relationships  between  option  contracts  of  the  same 
class.  PCX  Rule  6.37(c)  sets  forth  the  requirements 
for  trading  by  a  market  maker  in  options  classes  to 
which  the  market  maker  is  not  appointed. 


would  be  required  to  provide  two-sided 
quotations  that  meet  certain  quote 
spread  parameters  through  an  auto- 
quoting  device  when  present  in  the 
trading  crowd.  FMMs  would  also  be 
obligated  to  vocalize  a  two-sided  legal- 
width  market  whenever  a  floor  broker 
enters  the  trading  crowd. 

Finally,  when  present  in  the  trading 
crowd,  SMMs  would  be  required  to 
provide  the  size  of  their  quotations  at 
the  LMM's  bid  or  offer  through  an 
electronic  interface  device.  Also,  like 
FMMs,  SMMs  would  be  obligated  to 
vocalize  a  two-sided,  le^al-width  market 
whenever  a  floor  broker  enters  the 
trading  crowd. 

In  addition,  all  Market  Makers  must 
trade  at  least  75%  of  their  average  daily 
trading  volume  per  quarter  in  issues 
included  in  their  primary 
appointment. "1  All  Market  Makers, 
except  RMMs,  must  also  execute  at  least 
60%  of  their  transactions  in-person. 

Market  Makers  receive  certain 
benefits  for  carrying  out  their  duties.  For 
example,  a  lender  may  extend  credit  to 
a  broker-dealer  without  regard  to  the 
restrictions  in  Regulation  T  of  the  Board 
of  Governors  of  the  Federal  Reserve 
system  if  the  credit  is  to  be  used  to 
finance  the  broker-dealer's  activities  as 
a  specialist  or  market  maker  on  a 
national  securities  exchange.*^  The 
Commission  believes  that  a  Market 
Maker  must  have  an  affirmative 
obligation  to  hold  itself  out  as  willing  to 
buy  and  sell  options  for  its  own  accoimt 
on  a  regular  or  continuous  basis  to 
justify  this  favorable  treatment.  In  this 
regard,  the  Commission  believes  that 
PCX's  rules  impose  such  affirmative 
obligations  on  PCX  Plus  Market  Makers. 

B.  Priority  and  Allocation 

Under  the  proposal,  the  best  priced 
bids  and  offers  have  priority  over  worse 
priced  bids  and  offers.  The  Commission 
believes  that  the  capability  that  PCX 
Plus  provides  to  market  makers  to 
independently  submit  their  quotes  and 
then  reward  market  makers  with  better 
quotes  through  this  priority  rule  should 
substantially  enhance  incentives  to 
quote  competitively  by  providing 
market  participants  that  improve  the 
quote  with  an  allocation  of  the  resulting 
trade.''^ 


*'  PCX  represents  that  this  75%  average  daily 
trading  volume  requirement  will  apply  to  all  PCX 
Market  Makers  pursuant  to  PCX  Rule  6.35, 
Commentary  .03.  Telephone  conversation  between 
Kathryn  Beck,  Senior  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  PCX,  and  Sapna 
C.  Patel,  Attorney,  Ehvision,  Commission,  on  April 
10,  2003. 

"See  12  CFR  221.5(c)(6). 

*^  The  Exchange  has  submitted  the  proposed  rule 
change  pursuant  to  subparagraph  rV.B.h.(i)(aa)  of 
the  Commission's  September  11,  2000  Order 


In  addition,  bids  and  offers  for  public 
customers  would  get  first  priority  over 
other  bids  or  offers  at  the  same  price.  If 
there  is  more  than  one  highest  bid  or 
lowest  offer  for  a  public  customer,  the 
bids/offers  would  be  ranked  based  on 
time  priority.  Non-customer  orders  and 
Quotes  with  Size  would  be  allocated 
(after  any  LMM  or  FIQ  guarantees, 
discussed  below)  on  a  size  pro  rata 
basis. 

1.  LMM  Guarantee 

PCX  Rule  6.82  currently  provides 
LMMs  with  a  40%  participation  right  in 
transactions  occurring  at  their 
disseminated  bids  and/or  offers  in  their 
allocated  issues.  PCX  Plus  rules  would 
also  guarantee  to  the  LMM  40%  of  the 
portion  of  an  order  traded  at  the  LMM's 
quote  that  remains  after  the  execution  of 
all  public  customer  orders  and  quotes 
with  FIQ  status.  The  LMM,  however, 
would  be  entitled  to  its  size  pro  rata 
allocation,  if  it  were  greater  than  the 
allocation  it  would  receive  imder  the 
LMM  guarantee.  In  no  event  would  the 
LMM  be  allocated  contracts  greater  than 
its  disseminated  size.*'* 

The  Commission  recognizes  that  a 
large  guaranteed  participation  right  will 
erode  the  incentive  of  other  market 
makers  to  make  competitive  markets. 
Thus,  the  Commission  must  weigh 
whether  a  proposed  participation  right 
adequately  balances  the  aim  of 
rewarding  the  specialist  or  lead  market 
maker  with  the  aim  of  leaving  a  sizeable 
enough  portion  of  the  incoming  order 
for  the  other  market  makers  quoting  at 
the  same  price.*^  The  Commission  has 
previously  taken  the  position  that  a 
trade  participation  right  that  does  not 
exceed  40% ,  including  any  guaranteed 
percentage  of  the  trade  to  be  accorded 
to  any  other  trade  participant,  is  not 
inconsistent  with  the  Act.'*^ 


Instituting  Public  Administrative  Proceedings 
Pursuant  to  section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 
Imposing  Remedial  Sanctions,  which  required  the 
PCX  (as  well  as  other  floor-based  option  market " 
exchanges)  to  adopt  new,  or  amend  existing  rules 
to  substantially  enhance  incentives  to  quote 
competitively  and  substantially  reduce 
disincentives  to  act  competitively.  See  Settlement 
Order,  supra  note  34. 

*«  Proposed  PCX  Rule  6.76(a)(2)(C)(iii). 

*'  See  Securities  Exchange  Act  Release  No.  43100 
(July  31,  2000),  65  FR  48778,  48787-90  (August  9, 
2000)  ("Phlx  80/20  Proposal")  (Commission 
requested  comment  on  whether  the  proposal  by  the 
Phbc  to  establish  an  80%  specialist  guarantee  would 
be  consistent  with  the  Act). 

*'See,  e.g.,  Securities  Exchange  Act  Release  No. 
45936  (May  15,  2002),  67  FR  36279,  26280  (May  23, 
2002)  (SR-CBOE-2002-10)  (approving  participation 
entitlements  that  range  from  34  percent  to  40 
percent  for  the  DPM  providing  the  primary  quote 
feed,  depending  on  the  total  number  of  appointed 
market  makers  in  the  option);  Securities  Exchange 
Act  Release  No.  42835  (May  26,  2000),  65  FR  35683, 


2.  FIQ  Status 

A  non-customer  order  or  Quote  with 
Size  that  improves  the  best  bid  or  offer 
on  the  Exchange  will  have  FIQ  status 
with  respect  to  other  bids  or  offers  at  the 
same  price,  unless  it  is  matched  or 
further  improved  within  three  seconds. 
An  order  or  Quote  with  Size  with  FIQ 
status  is  entitled  to  trade  against  the 
greater  of:  (1)  40%  of  the  next  inbound 
electronic  order  or  orders  (after  public 
customer  orders  have  been  executed), 
and  (2)  the  total  size  that  the  order  or 
Quote  with  Size  with  FIQ  status  would 
be  entitled  to  receive  pursuant  to  a  size 
pro  rata  allocation.  An  order  or  Quote 
with  Size  with  FIQ  status  would  not  be 
awarded  a  greater  number  of  contracts 
than  the  size  of  the  bid  or  offer  with  FIQ 
status.  LLMs  would  be  entitled  only  to 
the  greater  of  their  40%  guaranteed 
participation  or  the  number  of  contracts 
the  LMM  woidd  be  entitled  to  receive 
for  having  FIQ  status."*^ 

The  Phlx  commented  that  because  the 
"LMM  need  only  match  the  price 
improving  quote  (as  opposed  to  further 
improving  it),  LMMs  likely  would 
automate  the  matching  process  to 
ensure  that  no  Market  Maker  that 
improves  the  quote  would  ever  be  able 
to  maintain  FIQ  status. '"•«  The 
Commission,  however,  does  not  believe 
that  giving  any  preference  to  a  Market 
Maker  that  first  improves  the  quote  is 
required  by  the  Act.  The  Commission 
also  believes  that  because  all  PCX  Plus 
Market  Makers  will  be  able  to 
independently  and  automatically 
generate  quotes  in  all  series  and  will 
participate  in  the  trade  pursuant  to  the 
size  pro  rata  allocation  when  they  are  at 
the  best  price,  that  even  if  the  Market 
Maker  loses  its  FIQ  status  because  its 
quote  is  matched  by  another  Market 
Maker  or  the  LMM,  the  proposal 
substantially  enhances  incentives  to 
quote  competitively. ""^  Finally,  although 
it  is  not  unlawful  for  a  market  maker  to 
take  the  prices  offered  by  its  competitors 
into  account  when  setting  its  own 
prices,  or  to  follow  or  copy  prices  of  its 


35685-66  (June  5,  2000)  (SR-CBOE-99-10) 
(approving  DPM  guarantee  for  crossed  orders  that, 
when  combined  with  the  percentage  crossed  by  the 
floor  broker,  cannot  exceed  40%  of  the  original 
order  (after  relevant  public  customer  orders  have 
been  satisfied));  and  Securities  Exchange  Act 
Release  No.  42455  (Februar>'  24,  2000),  65  FR 
11388, 11398  (March  2,  2000)  (approving 
International  Securities  Exchange's  application  for 
registration  as  a  national  securities  exchange,  which 
contains  a  40%  participation  right  for  facilitating 
EAMs);  see  also  Phlx  80/20  Proposal,  supra  note  45. 

■•'  See  proposed  PCX  Rule  6.76(a)(3)(C). 

*»  See  Phlx  Letter,  supra  note  6. 

<*  Currently,  a  Market  Maker  that  improves  the 
quote  would  be  able  to  participate  in  the  resulting 
trade  only  if  that  Market  Maker  happens  to  l>e  next 
on  the  Auto-Ex  "wheel." 
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competitors,  such  a  decision  must  be  a 
unilateral  business  judgment  not 
intended  to  harass  or  punish  a 
competitor  for  improving  prices  or 
otherwise  acting  competitively  and  not 
the  result  of  collusive  agreement. 
Accordingly,  the  Commission  expects 
that  the  PCX  will  surveil  its  market  to 
ensure  that  market  makers  are  not 
coordinating  quotes  in  PCX  Plus  or 
engaging  in  other  anticompetitive 
conduct. 

C.  Linkage  Obligations 

Under  PCX  Rule  6.92(a),  an  "Eligible 
Market  Maker"  for  purposes  of  the 
Linkage  Plan  is  defined  as  "a  market 
maker  that:  (i)  Is  assigned  to,  and  is 
providing  two-sided  quotations  in,  the 
Eligible  Option  Class;  (ii)  is  logged  on  to 
participate  in  Auto-Ex  in  such  Eligible 
Option  Class;  ^°  and  (iii)  is  in 
compliance  with  the  requirements  of 
PCX  Rule  6.95  (relating  to  limitation  on 
principal  order  access)."  ^^  PCX  Market 
Makers  would  be  considered  to  be 
Eligible  Market  Makers  participating  in 
the  automated  execution  system  for  PCX 
Plus  issues  if  they  are  logged  on  to  the 
PCX  Plus  system  and  provide 
continuous  two-sided  quotes  (or,  with 
respect  to  SMMs,  the  size  of  their  quote) 
through  an  electronic  interface  to  the 
PCX  Plus  System.  The  Conunission 
notes  that  to  enable  PCX  to  comply  with 
its  obligations  imder  the  Linkage  Plan, 
PCX  Rules  6.92  through  6.96  will  apply 
to  the  PCX  Plus  system."  The 
Commission  also  notes  that  PCX 
clarified  in  Amendment  No.  2  that 
LLMs  have  responsibility  for  handling 
incoming  Linkage  orders.  The 
Commission  believes  that  these 
provisions  should  assure  other  Linkage 
Plan  participants  that  the  introduction 
of  PCX  Plus  should  not  jeopardize  the 
PCX's  ability  to  satisfy  its  obligations 
under  the  Linkage  Plan. 

D.  PCX  Plus  Executions 

PCX  Plus  provides  for  automated 
executions  and  manual  executions,  as 
well  as  split-price  executions  and 
electronic  book  executions.  The  PCX 
represents  that  once  PCX  Plus  is 
completely  phased  in,  it  will  replace  the 


'"PCX  represents  that  it  will  amend  this  rule  to 
clarify  that  a  market  maker  logged  on  to  participate 
in  PCX  Plus  would  also  satisfy  the  requirements  of 
this  provision.  Telephone  call  between  Kathryn  L. 
Beck,  Senior  Vice  President.  PCX  and  Sonia 
Trocchio,  Special  Counsel.  Division.  Commission 
on  April  8,  2003. 

*•  The  Commission  approved  the  Linkage  Plan  in 
July  2000.  See  supra  note  . 

'*  PCX  represents  that  it  will  amend  these  rules, 
as  necessary,  to  clarify  their  applicability  to  PCX 
Plus.  Telephone  call  between  Kathryn  L.  Beck, 
Senior  Vice  President,  PCX  and  Sonia  Trocchio, 
Special  Counsel,  Division,  Commission  on  April  8, 
200a. 


PCX's  current  Auto-Ex  "wheel"  in  its 
entirety. 

Under  PCX's  ciurent  rules,  an 
incoming  eligible  market  or  marketable 
limit  order  is  automatically  executed 
against  an  order  in  the  PCX  order  book 
if  there  is  an  order  representing  the  best 
price  on  the  Exchange.  Otherwise,  the 
inbound  order,  or  a  portion  of  it,  is 
executed  by  Market  Makers  in  the 
trading  crowd  who  are  logged  onto 
PCX's  Auto-Ex  "wheel." 

Under  PCX  Plus,  inboimd  marketable 
orders  would  be  immediately  executed 
against  bids  emd  offers  in  the 
Consolidated  Book  unless:  (1)  The  size 
of  the  inboiuid  order  exceeds  the  PCX's 
established  Maximum  Order  Size;  ^^  or 
(2)  the  inbound  order  is  for  the  account 
of  a  Firm  or  Non-Market  Maker  and 
more  than  50%  of  the  aggregate  trading 
interest  in  the  Consolidated  Book  at  the 
execution  price  is  for  the  accoimt(s)  of 
public  customers.  If  either  of  these  two 
conditions  exist,  the'  inboimd  order 
would  be  routed  to  a  Floor  Broker  Hand 
Held  Terminal  for  manual  execution  by 
the  trading  crowd  based  on  priority 
rules  in  proposed  PCX  Rule  6.76(d). 

If  the  inbound  marketable  order  does 
not  meet  the  two  conditions  above,  the 
way  it  would  be  executed  under  the 
proposed  rules  would  differ  depending 
on  whether  a  single  firm  or  Non- 
Member  Market  Maker  order  at  the  best 
price  on  the  Consolidated  Book  was 
entered  less  than  one  minute,  or  one 
minute  or  more,  before  the  inboimd 
order,  s'' 

The  Commission  notes  that  inbound 

electronic  orders  entered  through  PCX 

Plus  will  receive  split-price  execution  at 

multiple  price  levels  if  there  is 

insufficient  trading  interest  at  the  best 

price  in  the  Consolidated  Book  and  the 

remainder  of  the  order  can  be  fiUed  at 

one  or  more  other  price  levels  in  the 

Consolidated  Book.  The  Commission 

notes  that,  consistent  with  the  Linkage 

Plan,  under  the  PCX's  proposed  rules 

for  PCX  Plus,  the  order  cannot  be 

executed  at  a  price  that  trades  through 

another  market,  and  so  the  balance  of 

the  order,  if  any,  will  either  be  placed 

on  the  Consolidated  Book,  or,  if  it  locks 

or  crosses  the  NBBO,  routed  to  a  Floor 

Broker  Hand  Held  Terminal  for  manual 
execution. ^5 

Under  the  PCX  Plus  system.  Market 
Makers  can  receive  electronic  book 
executions  when  they  enter  a  Quote 
with  Size  that  initiates  a  trade  with  the 
Consolidated  Book.  The  initiating  Quote 


"  Proposed  PCX  Rule  6.76(b)(1).  The  Maximum 
Order  Size  eligible  for  execution  on  PCX  Plus  will 
be  established  by  the  LXM  in  the  issue,  subject  to 
approval  of  the  Options  Floor  Committee. 

"  Proposed  PCX  Rule  6.76(b)(2). 

"PCX Rule  6.76(b)(3). 


with  Size  will  immediately  execute 
against  the  Consolidated  Book  if  the 
percentage  of  the  transaction  including 
public  customer  interest  comprises  no 
more  than  40%  of  the  transaction.  If  the 
public  customer  interest  is  more  than 
40%  of  the  transaction,  the  initiating 
Quotes  with  Size  will  receive  the  greater 
of  the  40%  of  the  public  customer 
interest  in  the  Consolidated  Book  at  that 
price,  or  the  total  size  that  the  initiating 
Quote  with  Size  would  receive  on  a  size 
pro  rata  allocation.  The  Crowd 
Participants  will  then  have  an 
opportunity  to  obtain  the  balance  of  the 
Consolidated  Book  on  a  size  pro  rata 
basis.  The  Commission  notes  that  split- 
price  executions  will  not  occur  with 
electronic  book  executions. 

The  Commission  believes  that  the 
various  types  of  PCX  Plus  executions, 
including  automated  and  manual 
executions,  as  well  as  split-price  and 
electronic  book  executions,  should 
allow  McU'ket  Makers  and  floor  brokers 
to  provide  more  efficient  and  immediate 
executions  for  inbound  orders  and 
Quotes  with  Size,  subject  to  priority  and 
allocation  principles. 

E.  Section  11(a)  of  the  Act 

Under  the  proposed  rules,  public 
customer  orders  would  always  receive 
first  priority.  Therefore,  the  Commission 
believes  that  the  PCX  Plus  system 
should  comply  with  section  11  (a)  of  the 
Act.56 

F.  NBBO  Step-  Up  Feature 

The  PCX  proposes  to  incorporate  an 
NBBO  Step-Up  feature  for  PCX  Plus  that 
is  similar  to  its  current  PCX  Rule  6.87(i), 
which  allows  PCX  members  logged  on 
to  Auto-Ex  to  step  up  to  the  NBBO  in 
executing  incoming  orders.  Under  PCX 
Plus,  an  LMM  in  an  issue  would  have 
the  discretion,  subject  to  the  approval  of 
two  Floor  Officials,  to  use  the  NBBO 
Step-Up  feature  to  step  up  and  execute 
orders  at  the  NBBO  price  when  the 
NBBO  is  better  than  the  PCX's 
disseminated  price.  The  LMM  also 
would  have  the  discretion  to  use  the 
NBBO  Step-Up  feature  to  disseminate 
Quotes  with  Size  at  the  NBBO.  which 
would  then  be  disseminated  via  Options 
Price  Reporting  Authority. 

The  Commission  notes  that  the  LMM 
in  an  issue  may  not  use  the  NBBO  Step- 
Up  feature  to  match  quotations  of  other 
PCX  participants  who  are  quoting  at  the 
NBBO.^^  The  Commission  further  notes 
that  SMMs  may  choose,  but  are  not 
required,  to  participate  in  the  NBBO  ' 

Step-Up  feature.^*  Thus,  SMMs  cannot 


be  required  to  trade  at  a  price  that  is  not 
their  own  quote,  unless  they  so  choose. 
As  a  result,  the  Commission  believes 
that  the  NBBO  step-up  feature  will  not 
undermine  SMMs'  incentives  to  add 
si2«  to  the  LMM's  quotes. 

G.  Crossing  Rules 

The  PCX  Plus  proposal  incorporates  a 
new  crossing  mechanism  that  would 
permit  the  cross  and  execution  of  two 
orders  with  instructions  to  match  the 
identified  buy-side  with  the  identified 
sell-side  at  a  specified  cross  price.  ^^ 
Under  the  crossing  mechanism,  a  PCX 
Broker  (defined  as  a  member,  member 
organization,  or  associated  person  who 
enters  orders  as  agent  for  accounts  other 
than  for  Market  Makers)  would  enter 
certain  terms  of  each  cross  order  into 
PCX  Plus  for  electronic  execution.  If  the 
cross  price  entered  is  outside  of  the 
BBO,  PCX  Plus  would  reject  the  cross 
orders.  If  the  cross  price  is  between  the 
BBO,  the  order  designated  by  the  PCX 
Broker  as  the  side  to  be  exposed  to  the 
market  would  be  displayed  to  the  other 
members  for  30  seconds.  The  exposed 
order  would  also  be  sent  to  OPRA  for 
public  dissemination.^" 

The  PCX  proposal  establishes  certain 
prohibitions  regarding  cross  orders  to 
prevent  internalization  and  to  promote 
competition.  Under  the  proposal,  it 
would  be  a  violation  of  PCX  rules  for  a 
PCX  Broker  to  be  a  party  to  any 
arrangement  designed  to  circumvent  . 
proposed  PCX  Rule  6.76(c)  by  providing 
an  opportunity  for  a  public  customer  or 
a  broker-dealer  to  execute  against 
agency  orders  handled  by  the  PCX 
Broker  immediately  upon  their  entry 
into  PCX  Plus.  PCX  Brokers  also  would 
not  be  permitted  to  execute  as  principal 
any  orders  they  represent  as  agent 
unless:  (1)  Agency  orders  are  first 
exposed  on  the  Exchange  for  at  least  30 
seconds;  (2)  the  PCX  Broker  utilizes  the 
crossing  mechanism  pursuant  to 
proposed  PCX  Rule  6.76(c)(2);  or  (3)  the 
PCX  Broker  executes  the  orders 
pursuant  to  PCX  Rule  6.47  ("Crossing" 
Orders  and  Stock/Option  Orders).  The 
Commission  believes  that  these  rules 
should  promote  intramarket  price 
competition  by  providing  market 
makers  with  a  reasonable  opportunity  to 
compete  for  a  significant  percentage  of 
the  incoming  order  and,  therefore, 
should  protect  investors  and  the  public 
interest. 


"15U.S.C.  78k(a). 
5' Proposed  PCX  Rule  6.76(b)(5)(B). 
c  "Proposed  PCX  Rule  6.76(b)(5). 


59  Proposed  PCX  Rule  6.76(c).  In  addition.  PCX 
Rule  6.94  prohibits  crosses  from  occurring  outside 
of  the  NBBO. 

*"  Telephone  call  between  Sonia  Trocchio, 
Special  Counsel,  Division,  Commission,  and  Pete 
Armstrong,  Senior  Vice  President,  Options  Floor 
Operations,  PCX  on  April  16,  2003. 


H.  Integrated  Market  Making  and  Side- 
by-Side  Trading 

The  PCX  has  indicated  Uiat  PCX  Rule 
2.6(e),  which  governs  the  use  of 
material,  non-public  information,  would 
apply  to  members  trading  on  PCX  Plus. 
The  PCX  has  represented  that  this  rule 
would  require  a  PCX  Market  Maker  to 
maintain  information  barriers — that  are 
reasonably  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  member — with  any 
affiliates  that  may  act  as  specialist  or 
market  maker  in  any  security 
underlying  the  options  for  which  the 
PCX  member  acts  as  a  Market  Maker. 
The  Commission  believes  that  the 
requirement  that  there  be  an 
information  barrier  between  the  PCX 
Market  Maker  and  its  affiliates  with 
reject  to  transactions  in  the  option  and 
the  underlying  security  serve  to  reduce 
the  opportunity  for  unfair  trading 
advantages  or  misuse  of  material,  non- 
public information. 

/.  Prohibited  Practices 

The  PCX  proposal  includes  certain 
prohibited  practices  for  PCX  members 
entering  orders  through  PCX  Plus.^'  The 
proposed  prohibitions  are  similar  to 
those  under  current  PCX  Rule  6.87(d). 

PCX  members  would  be  prohibited 
from  dividing  up  orders  considered  to 
be  part  of  a  single  investment  decision 
into  small  lots  in  order  to  stay  within 
the  Maximum  Order  Size  established 
pursuant  to  PCX  Rule  6.76.  Multiple 
orders  to  trade  the  same  option  issue 
that  are  on  the  same  side  of  the  market, 
whether  long  or  short,  and  multiple 
orders  to  trade  the  same  options  series 
entered  within  any  15-second  period  for 
the  account  of  the  same  beneficial 
owner  will  be  presumed  to  be  based  on 
a  single  investment  decision.  The 
Commission  finds  that  the  15-second 
requirement  as  applicable  to  multiple 
orders  for  the  same  beneficial  owner  is 
consistent  with  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  fifteen  seconds  is  a  sufficient  time 
period  to  allow  Market  Makers  to 
change  their  quotations  following  an 
execution,  while  at  the  same  time  not 
unduly  long  as  to  place  a  burden  on 
investors  seeking  to  execute  transactions 
on  the  Exchange.  The  Commission 
believes  that  this  prohibition  should 
prevent  the  splitting  of  orders  on  behalf 
of  the  same  beneficial  owner  to  meet 
PCX  Plus  eligibility,  while  providing  a 
safe-harbor  rule  for  multiple  orders 
entered  after  the  15-second  time  period. 
The  Exchange  has  represented  and  the 


Commission  notes  that  the  prohibition 
against  splitting  orders  applies  only  to 
PCX  members  and  member 
organizations  that  have  direct  electronic 
access  to  PCX  Plus,  and  does  not  apply 
in  any  way  to  customers. 

/.  Suspension  of  PCX  Plus 

The  PCX  Plus  proposal  includes  rules 
regarding  the  suspension  of  PCX  Plus.^^ 
Under  the  proposed  PCX  Plus  rules, 
PCX  Plus  could  be  suspended  in  the 
event  of  any  disruption  or  malfunction 
in  the  use  or  operation  of  the  system  by 
two  Floor  Officials.  The  Commission 
notes  that  if  the  PCX  Plus  system  is 
suspended  for  any  reason,  the  priority 
and  allocation  rules  of  PCX  Plus  set 
forth  in  PCX  Rule  6.76(d)  would  apply. 

K.  Obvious  Error 

The  Exchange  represents  that  its 
obvious  error  and  trade  nullification/ 
price  adjustment  rules  applicable  to 
PCX  Plus  will  be  based  upon  the  rules 
that  the  Commission  ultimately 
approves  in  File  No.  SR-PCX-2002-01 , 
and  not  the  existing  Price  Adjustment 
rules.  Further,  PCX  represents  that  it 
will  not  implement  PCX  Plus  until  File 
No.  SR-PCX-2002-01  has  been 
approved  by  the  Commission.  Thus,  the 
implementation  of  PCX  Plus  is 
contingent  upon  the  Commission's 
approval  of  SR-PCX-2002-01. 

VI.  Accelerated  Approval  (^ 
Amendments  No.  2  and  3 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  2  and  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  amendments  are 
published  for  comment  in  the  Federal 
Register  pursuant  to  section  19(b)(2)  of 
the  Act.*'^  Amendment  No.  2  addresses 
concerns  raised  in  some  of  the  Comment 
Letters,^*  as  well  as  issues  and  concerns 
raised  by  Commission  staff.  Amendment 
No.  3  clarifies  proposed  Commentary 
.02  of  PCX  Rule  6.64  regarding 
procedures  for  determining  a  single 
price  opening  for  options  issues 
designated  for  trading  on  PCX  Plus.  The 


»'  Proposed  PCX  Rule  6.90(e). 


«  PCX  Rule  6.90(g). 

"  15  U.S.C.  78s(b)(2). 

"  The  Commission  notes  that  two  of  the 
commenters,  IB  Group  and  Morgan  Stanley, 
supported  the  PCX's  proposal  and  urged  the 
Commission  to  approve  the  proposal.  The  other  two 
commenters,  the  Phlx  and  Susquehanna,  raised 
concerns  regarding  the  PCX's  proposal.  The  Phlx's 
comments  focused  mainly  on  preferential  treatment 
afforded  to  LMMs.  As  discussed  above,  the  PCX 
addressed  the  concerns  raised  by  the  Phlx  Letter 
and  the  Commission  staff  in  Amendment  No.  2.  The 
Susquehanna  Letter  raised  general  concerns  about 
the  practice  of  Internalization  in  the  options 
markets,  not  limited  to  PCX's  proposal,  and  asked 
the  Commission  to  consider  its  policy  against 
internalization  in  reviewing  the  PCX's  proposed 
rules.  See  Comment  Letters,  supra  note  6. 
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Commission  believes  that  the  proposed 
changes  in  Amendments  No.  2  and  3  are 
necessary  to  the  proper  hinctioning  and 
implementation  of  PCX  Plus,  and 
therefore,  believes  that  accelerated 
approval  of  Amendments  No.  2  and  3  is 
appropriate. 

Vn.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  section  6(b)(5)  of  the 
Act.65 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-PCX-2002- 
36)  and  Amendment  No.  1  are 
approved,  and  that  Amendments  No.  2 
and  3  thereto  are  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-12456  Filed  5-16-03;  8:45  am) 

BILLING  CODE  SOIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  4(3500] 

State  of  Alabama 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  12,  2003, 1 
find  that  Bibb,  Blount,  Calhoun, 
Cullman,  DeKalb,  Etowah,  Jackson, 
Jefferson,  Madison,  Marshall,  Morgan, 
Shelby,  St.  Clair.  Talladega,  Tuscaloosa 
and  Walker  Counties  in  the  State  of 
Alabama  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms, 
tornadoes,  and  flooding  occurring  on 
May  5,  2003  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
July  1 1 ,  2003  and  for  economic  injury 
until  the  close  of  business  on  February 
12,  2004  at  the  address  listed  below  or 
other  locally  annoxmced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Cherokee, 


Chilton,  Clay,  Cleburne,  Coosa,  Fayette, 
Greene,  Hale,  Lawrence,  Limestone, 
Marion,  Perry,  Pickens  and  Winston  in 
the  State  of  Alabama;  Chattooga,  Dade 
and  Walker  counties  in  the  State  of 
Georgia;  and  Franklin,  Lincoln  and 
Marion  counties  in  the  State  of 
Tennessee. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  Credit  Avail- 
able Elsewhere 

5.625 

Homeowners     without     Credit 
Available  Elsewhere  

2.812 

Businesses   with   Credit   Avail- 
able Elsewhere 

5.906 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere  

2.953 

Others  {Including  Non-Protit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere  

5500 

For  Economic  Injury- 
Businesses  and  Small  Agricul- 
tural    Cooperatives     without 
Credit  Available  Elsewhere  ... 

2.953 

«=  15  U.S.C.  78f(b)(5). 
«15U.S.C.  78s(b)(2). 
»'  17  CFR  200.30-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  350012.  For 
economic  injury  the  number  is  9V2900 
for  Alabama;  9V3000  for  Georgia;  and 
9V3100  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  13.  2003. 

Herbert  L.  MltcheU, 

Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  03-12471  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3497] 

State  of  Missouri;  (Amendment  ^) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  9, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Bollinger, 
Cape  Girardeau,  Franklin,  Jefferson, 
Perry,  Saint  Francois,  Sainte  Genevieve, 
Saint  Louis,  Scott,  Stoddard  and 
Washington  Counties  in  the  State  of 
Missouri  as  disaster  areas  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
May  4,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Butler.  Crawford,  Dunklin,  Gasconade, 
Independent  City  of  St.  Louis,  fron, 
Madison,  Mississippi,  New  Madrid,  St. 


Charles,  Warren  and  Wayne  in  the  State 
of  Missouri;  and  Alexander,  Jackson, 
Madison,  Monroe,  Randolph,  St.  Clair 
and  Union  Counties  in  the  State  of 
Illinois  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  All  other  counties  contiguous 
to  the  above  named  primary  county 
have  been  previously  declared. 
•  The  economic  injury  number  assigned 
to  Illinois  is  9V2800. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:May  13,  2003. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-12470  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3501] 
State  of  New  York 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  12,  2003, 1 
find  that  Cayuga,  Monroe,  Oneida, 
Onondaga,  Ontario,  Oswego,  Seneca  and 
Wayne  Counties  in  the  State  of  New 
York  constitute  a  disaster  area  due  to 
damages  caused  by  an  ice  storm 
occurring  on  April  3  through  April  5. 
2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  11.  2003  and  for 
economic  injury  until  the  close  of 
business  on  February  12.  2004  at  the 
address  listed  below  or  other  locally 
aimounced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
1  Office.  360  Rainbow  Blvd..  South  3rd 
Fl..  Niagara  Falls.  NYa4303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Cortland. 
Genesee.  Herkimer,  Jefferson,  Lewis, 
Livingston,  Madison,  Orleans,  Otsego, 
Schuyler,  Steuben,  Tompkins  and  Yates 
in  the  State  of  New  York. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  Credit  Avail- 
able Elsewhere 

5  875 

Homeowners     without     Credit 
Available  Elsewhere 

2.937 
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Percent 

Businesses  with   Credit  Avail- 
able Elsewhere 

6  378 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere  

3  189 

Others  (Including  Non-Profit  Or- 
ganizations)     With      Credit 
Available  Elsewhere  

5.500 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural   Cooperatives    Without 
Credit  Available  Elsewhere  ... 

3.189 

The  number  assigned  to  this  disaster 
for  physical  damage  is  350111  and  for 
ecsonomic  injury  the  number  is  9V3200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  13,  2003. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-12472  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  S025-01-P 


TENNESSEE  VALLEY  AUTHORITY 
Meeting  Number  1545 

AGENCY:  Tennessee  Valley  Authority 
(Meeting  No.  1545). 
TIME  AND  DATE:  9  a.m.  (CDT),  May  21, 
2003.  Athens  State  University, 
Sandridge  Student  Center  BaJfroom,  300 
North  Beaty  Street,  Athens,  Alabama. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  March  19,  2003. 

New  Business 

C~-Energy 

Cl.  Three  spot  coal  contracts — two 
with  Appalachian  Fuels  LLC  and  one 
with  ALPHA  Natural  Resources — to 
su|pply  low-sulfur  coal  for  18  months  to 
Bull  Run  and  Kingston  Fossil  Plants. 

C2.  Contract  with  Shaw 
Environmental  &  Infrastructure,  Inc..  to 
provide  services  for  containment  and 
recovery  of  oil  and  hazardous  material 
spills. 

C3.  Supplement  to  blanket  contract 
-4296  with  Valley  Mechanical  Alliance 
for  heating,  ventilation,  and  air- 
conditioning  equipment  and  services. 

C4.  Contract  with  Allied  Welding  and 
Safety  Supply  Company,  LLC.  for 
welding  supplies  and  equipment. 

C5.  Contract  with  Westinghouse 
Electric  Company.  LLC,  for  outage 
services  and  parts  at  Sequoyah  Nuclear 
Plant  Units  1  and  2  and  Watts  Bar 
Nuclear  Plant  Unit  1. 


C6.  Supplement  to  contract  with 
Schweitzer  Engineering  Laboratories  for 
distance  relays. 

C7.  Contract  with  Morpac  Industries 
and  Alstom  for  SOOkV  vertical  reach 
switches. 

E — Real  Property  Transactions 

El.  Modification  of  certain  deed 
restrictions  affecting  approximately  0.07 
acre  of  former  TVA  land  on 
Chickamauga  Reservoir  in  Hamilton 
County,  Tennessee,  Tract  No.  XCR-39, 
S.4X. 

E2.  Abandonment  of  a  portion  of  the 
retired  Centerville-McEwen  44kV 
transmission  line  right-of-way  easement 
affecting  approximately  0.43  acre  of 
land  in  Humphreys  Coimty,  Tennessee, 
Tract  No.  CMC-62. 

E3.  Nineteen-year  commercial 
recreation  lease  to  Hollis  B.  DeWitt 
affecting  approximately  23  acres  of  land 
on  Fort  Loudoun  Reservoir  in  Loudon 
County,  Tennessee  (formerly  operated 
as  Yarberry  Recreation  Area),  Tract  No. 
XFL-134L. 

E4.  Grant  of  a  permanent  easement  to 
the  State  of  Tennessee  for  a  highway 
improvement  project  affecting 
approximately  0.75  acre  of  land  on 
Watts  Bar  Reservoir  in  Roane  County. 
Tennessee.  Tract  No.  XTWBR-145H. 

E5.  Transfer  of  approximately  8.25 
acres  of  Beech  River  Project  property  in 
Henderson  County.  Tennessee.  Tract 
No.  XTBRPIC-2RE.  to  the  Beech  River 
Watershed  Development  Authority. 

E6.  Sale  of  a  permanent  easement  to 
Dr.  James  E.  Lee  for  a  road  and  utilities 
access  affecting  approximately  0.53  acre 
of  land  on  Kentucky  Reservoir  in 
Decatur  County.  Tennessee.  Tract  No. 
XGIR-940H. 

F— Other 

Fl.  Approval  to  file  condemnation 
cases  to  acquire  transmission  line 
easements  and  rights  of  way  affecting 
Tract  Nos.  RSCP-149.  Rock  Springs- 
Center  Point  Transmission  Line, 
Whitfield  County.  Georgia;  TRYC-25, 
TRYC-36.  TRYC-50.  TRYC-54.  TRYC- 
63.  TRYC-65.  TRYC-66.  TRYC-71, 
TRYC-74,  TRYC-89.  TRYC-99, 
Yoimgcane-Toccoa  Transmission  Line, 
Fannin  County,  Georgia;  tree-removal 
rights  affecting  Tract  Nos.  TRYC-43-CR 
and  TRYC-49B-CR,  Youngcane-Toccoa 
Transmission  Line,  Fannin  County. 
Georgia;  transmission  line  switching 
structxu-e  and  access  road  affecting  Tract 
Nos.  2PMNS-1  and  -lAR.  Hickory 
Valley-Selmer  Tap  to  North  Selmer . 
Transmission  Line.  McNairy  County. 
Tennessee;  and  communication  circuit 
easement  and  right-of-way  affecting 
Tract  No.  ASFOS-1,  Alcoa,  Tennessee, 


Switching  Station,  Blount  Coimty, 
Tennessee. 

Information  Items 

1 .  Approval  of  a  revision  to  the 
cooperative  agreement  with  Memphis, 
Light,  Gas  and  Water  to  support  a  lo- 
income  energy  conservation 
demonstration  in  the  MLGW  service 
area. 

2.  Approval  of  the  filing  of  a 
condemnation  case  to  acquire  the  right 
to  erect  a  transmission  line  switching 
structure  on  an  existing  right-of-way 
affecting  Tract  No.  CHAN-34.AS.1  for  ■ 
the  Cullman-Hanceville  Transmission 
Line  in  Cullman  County,  Alabama. 

3.  Amendment  to  the  Provisions  of 
the  TVA  Savings  and  Deferral 
Retirement  Plan  (401{k)  Plan)  to  provide 
for  a  lump-sum  distribution  to  a 
participant,  no  longer  employed  by 
TVA,  of  a  small  401  (k)  Plan  account 
balance  (less  than  $5,000). 

4.  Delegation  of  authority  to  the  Chief 
Financial  Officer,  or  a  designee,  to  enter 
into  agreements  with  financial 
institutions  for  the  sale  of  accoimts 
receivable  that  result  from  electric 
system  projects  for  TVA's  customers. 

5.  Approval  of  INVESCO  Institutional 
(N.A.),  Inc.  as  a  new  investment 
manager  for  the  TVA  Retirement  System 
and  approval  of  the  investment 
management  agreement  between  the 
Retirement  System  and  the  new 
investment  manager. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  TVA  Media  Relations  at 
(865)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  898-2999. 
People  who  plan  to  attend  the  meeting 
and  have  special  needs  should  call  (865) 
632-6000.  Anyone  who  wishes  to 
comment  on  any  of  the  agenda  in 
writing  may  send  their  comments  to: 
TVA  Board  of  Directors,  Board  Agenda 
Comments,  400  West  Summit  Hill 
Drive,  Knoxville,  Tennessee  37902. 

Dated:  May  14.  2003. 
Maureen  H.  Dunn, 

General  Counsel  and  Secretary. 

(FR  Doc.  03-12532  Filed  5-15-03;  10:08  am] 

BILUNG  CODE  ei20-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  194:  Air 
Traffic  Management  (ATM)  Data  Linic 
Implementation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  RTCA  Special 
Committee  194  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  194:  Air 
Traffic  and  Management  (ATM)  Data 
Link  Implementation. 

DATES:  The  meeting  will  be  held  June 
10,  2003,  starting  from  9-5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street.  NW.,  Suite 
805.  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW, 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
194  meeting.  The  agenda  will  include: 

•  June  10: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda,  Review/ Approve  Minutes  of 
Previous  Meeting,  Working  Group 
Reports) 

•  Status  of  Controller-Pilot  Data  Link 
Communication  (CPDLC)  Program 

•  Working  Group  (WG)  Reports  and 
Discussion 

•  WG-1 ,  Plans  and  Principles 
document  final  status 

•  WG-3,  Issues  and  status  of 
proposed  Himian  Factors  document  and 
Build  n 

•  WG-4,  Issues  and  status  of  draft 
DO-Connect 

•  SC-  194  Terms  of  Reference 
Discussion 

•  Other  Business 

•  Closing  Plenary  Session  (Review 
Agenda,  Working  Group  Reports.  Other 
Business,  Date  and  Place  of  Next 
Meeting) 

•  Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  6,  2003. 
Normal  T.  Fujisaki, 

Deputy  Director.  System  Architecture  and 
Investment  Analysis. 

IFR  Doc.  03-12380  Filed  5-16-03;  8:45  am) 
BIUJNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  tlie 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  IMHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  172  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Groimd  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held  June 
10-11,  2003  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  SW., 
Washington.  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
h  ttp  ://www.rtca .  org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  June  10: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review  of 
Agenda.  Review  Summary  of  Previous 
Meeting) 

•  Convene  Working  Group-3  (WG). 
prepare  for  FRAC  Change  1  to  DO- 
271A,  VHF  Digital  Link  Mode  3 
Minimum  Operational  Performance 
Standard  (MOPS). 

•  June  1 1 : 

•  Convene  WG-2  to  entertain  white 
papers  and  actions  regarding  the 
development  of  Version  B  of  the  DO- 
224A,  Signal-in-Space  Minimmn 
Aviation  System  Performance  Standards 
(MASPS)  for  advance  VHF  Digital  Data 
Communications  Including 
Compatibility  with  Digital  Voice. 

•  Reconvene  WG-3  (if  necessary) 

•  Reconvene  Plenary 

•  Review  relevant  activities 

•  International  Civil  Aviation 
Organization  Aeronautical  Mobile 
Communications  Panel  work 

•  NEXCOM  activities 

•  EUROCAE  WG-^7  status  and  issues 

•  Others  as  appropriate 

•  Closing  Plenary  Session  (Other 
Business.  Date  and  Place  of  Next 
Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 


With  the  approval  of  the  chairmen, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  pi4)lic 
may  present  a  written  statement  at  any 
time. 

Issued  in  Washington,  DC,  on  May  5.  2003. 
Norman  T.  Fujisaki, 

Deputy  Director,  System  Architecture  and 

Investment  Analysis. 

[PR  Doc.  03-12381  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
jra3-05-C-00-FLL  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Fort  l^uderdale 
International  Airport,  Fort  l^uderdale, 
FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice. 

In  notice  document  03-10577 
appearing  on  page  23173,  in  the  issue  of 
Wednesday,  April  30,  2003,  under 
Notice  of  Intent  to  Rule  on  Application, 
in  the  third  column,  in  the  29th  line,  the 
Date  of  Letter  of  Completeness,  should 
read.  April  22,  2003. 

In  addition,  on  page  23174,  in  the  first 
column,  in  the  3rd  line,  the  Current 
Date,  should  read,  April  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  J.  Thys,  Assistant  Manager, 
Orlando  Airports  District  office,  5950 
Hazeltine  National  Drive,  Suite  400. 
Orlando.  FL  32822,  (407)  812-6331, 
extension  21. 

Issued  in  Orlando,  Florida  on  May  8,  2003. 
W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office. 
Southern  Region. 

[FR  Doc.  03-12382  Filed  5-16-03;  8:45  am] 
BILUNG  CODE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cooper  Landing,  Kenai  Peninsula 
Borough,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Alaska 
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Department  of  Transportation  and 
Public  Facilities  (ADOT&PF). 
ACTION:  Notice  of  intent. 

SUMMARY:  ADOT&PF,  on  behalf  of 
FHWA,  will  be  preparing  a 
supplemental  draft  environmental 
impact  statement  (SDEIS)  and  section 
4(f)  Evaluation,  in  accordance  with  Title 
23  CFR  part  771,  for  the  Sterling 
Highway  MP  45  to  MP  60  project  and 
invites  public  comment.  The 
supplement  updates  a  draft  EIS 
approved  and  circulated  for  public 
review  in  1994. 

The  Sterling  Highway  is  the  only 
higjiway  connecting  the  western  Kenai 
Peninsula  with  the  remainder  of  the 
nation's  highway  system.  The  highway 
parallels  the  Kenai  River  and  passes 
through  State  and  federal  public  lands 
and  the  community  of  Cooper  Landing. 

The  proposed  project  provides  a 
highway  meeting  current  design 
standards.  Alternatives  imder 
consideration  include:  (1)  The  No-Build 
Alternative,  (2)  constructing  a  new 
location  facility  north  of  the  existing 
Sterling  Highway,  (3)  constructing  a 
new  location  facility  south  of  the 
existing  Sterling  Highway,  (4) 
constructing  an  improved  facility  along 
the  same  corridor  as  the  existing  facility. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  Haugh,  Environmental  and  Right- 
of-Way  Programs  Manager,  Alaska 
Division  FHWA,  P.O.  Box  21648. 
Juneau,  Alaska  99802-1648,  Telephone 
(907)  586-7430;  Ms.  Miriam  Tanaka, 
P.E..  Project  Manager,  Preliminary 
Design  and  Environmental,  ADOT&PF, 
P.O.  Box  196900,  Anchorage,  Alaska 
99519-6900,  Telephone  (907)  269-0546. 
ADOT&PF  has  established  a  Web  site  for 
the  project:  http:// 
www.sterlinghigbway.net. 

SUPPLEMENTARY  INFORMATION:  ADOT&PF 
and  FHWA  published  a  Draft  EIS  for  the 
Sterling  Highway  MP  37  to  60  Project  in 
1994.  The  following  year,  FHWA  agreed 
to  advance  a  portion  of  the  proposed 
improvements  under  a  separate 
environmental  document.  The  current     • 
supplement  reexamines  the  MP  45  to  60 
portion  of  the  improvement  studied  in 
the  Draft  EIS. 

Public  lands  in  the  project  area 
include  the  Mystery  Creek  Wilderness 
Unit  of  the  Kenai  National  Wildlife 
Refuge,  Chugach  National  Forest 
(including  campgrounds,  recreation 
areas,  and  trails),  the  Resiurection  Pass 
National  Recreation  Trail,  and  the  State 
of  Alaska  Kenai  River  Special 
Management  Area.  The  project  area  also 
includes  the  Sqilantnu  Archaeological 
District  and  the  Cooper  Landing  Historic 
District. 


The  existing  highway  is  narrow 
without  shoulders  or  clear  zones  and 
has  many  curves  and  driveways.  The 
proposed  improved  highway  includes 
wider  shoulders,  passing  and  turning 
lanes,  clear  zones  or  barricades,  new 
bridge  construction,  improved  drainage 
systems,  and  slope  stabilization.  Title  XI 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  which 
addresses  transportation  corridors  that 
cross  certain  conservation  lands 
contains  additional  procedural  review 
requirements  and  specific  timeframes 
should  a  preferred  alternative  be  chosen 
that  impacts  an  ANILCA  Title  XI 
resource.  The  Resurrection  Pass 
National  Recreation  Trail  and  Mystery 
Creek  Wilderness  Unit  warrant  ANILCA 
Title  XI  procedures  in  addition  to 
FHWA  regulations  governing  ' 

implementation  of  the  National 
Environmental  Policy  Act  (NEPA),  23 
CFR  part  771. 

The  U.S.  Department  of  the  Interior, 
Fish  and  Wildlife  Service  Regional 
Administrator,  ancl  the  USDA  Forest 
Service,  Chugach  Forest  Supervisor, 
have  agreed  to  combine  the 
environmental  requirements  imposed  by 
ANILCA  with  the  requirements  of  23 
CFR  part  771  by  designating  the  FHWA 
as  the  lead  agency  for  compliance  with 
NEPA. 

The  U.S.  Fish  and  Wildlife  Service, 
the  USDA  Forest  Service,  and  the  U.S. 
Army  Corps  of  Engineers  are 
cooperating  agencies  in  the 
development  of  the  SDEIS. 

ADOT&PF  is  imdertaking  an  on-going, 
large-scale  public  involvement  program 
includiog  public  events  in  Cooper 
Landing,  the  Soldotna  area,  and 
Anchorage.  Public  notices  will  continue 
to  be  published  in  local  newspapers  and 
on  the  project  Web  site  {http:// 
www.sterlinghighway.net)  regarding  the 
times  and  places  of  all  events.  These 
events,  with  on-going  public  comment, 
are  intended  to  provide  a  public  forum 
that  affords  a  full  opportunity  for 
presenting  views  on  the  social, 
economic,  natural,  and  other  effects  of 
the  alternative  locations  and  design 
features.  Comments  and  suggestions  are 
invited  from  all  interested  parties  and 
should  be  directed  to  the  FHWA  and/or 
ADOT&PF  at  the  addresses  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction) 
Issued  on:  April  28.2003. 
David  C.  Miller, 

Division  Administrator,  Federal  Highway 
Administration. 
[FR  Doc.  03-12448  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34284] 

Southwest  Gulf  Railroad  Company — 
Construction  and  Operation 
Exemption — Medina  County,  TX 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
Southwest  Gulf  Railroad  Company 
(SGR)  of  an  approximately  7-mile  line  of 
raifroad  in  Medina  County,  TX.  The 
planned  line  will  extend  from  Vulcan 
Construction  Materials,  LP's '  proposed 
quarry  in  the  north  central  part  of  the 
county  to  a  connection  at  approximately 
milepost  250  near  Dunlay  of  the  Del  Rio 
Subdivision  of  the  Union  Pacific 
Railroad  Company. 

DATES:  The  exemption  will  not  become 
effective  until  the  environmental  review 
process  is  completed.  Once  that  process 
is  completed,  the  Board  will  issue  a 
further  decision  addressing  the 
environmental  matters  and  establishing 
an  exemption  effective  date  at  that  time, 
if  appropriate.  Petitions  to  reopen  must 
be  filed  by  Jime  9,  2003. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  34284,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative:  David  H.  Cobum, 
Steptoe  &  Johnson  LLP,  1330 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  565-1600. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  from  Da  2 
Da  Legal  Copy  Service  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW.,  Washington,  DC 
20006. 


'  Vulcan  Construction  Materials,  LP  is  a 
subsidiary  of  Vulcan  Materials  Company,  and  SGR 
is  affiliated  with  Vulcan  Materials  Company 
through  common  ownership. 
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Board  decisions  and  notices  are 
available  on  oui  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  May  9.  2003. 
'  By  the  Board,  Chairman  Nober  and 
Commissioner  Morgan. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12263  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4915-00-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-55  (Sub-No.  632X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption — in  Lee 
County,  NC 

CSX  Transportation,  Inc.  (CSXT),  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  0.64-mile  line  of  railroad 
between  milepost  AE  245.06  and 
milepost  AE  245.70  in  Sanford,  Lee 
County,  NC.  The  line  traverses  United 
States  Postal  Service  Zip  Code  27331. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(histcric  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1105.50(d)(1)  (notice  to  goverrmiental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 
effective  on  June  18,  2003,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  May  29,  2003.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  June  9,  2003,  with:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  the  applicant's 
representative:  Natalie  S.  Rosenberg, 
Counsel,  CSX  Transportation,  Inc.,  500 
Water  Street,  J150,  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abemdonment's  effects,  if  emy,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  May  23,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  May  19,  2004.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.  GOV. 

Decided:  May  12,  2003. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  on 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI. 100.  See  49  CFR 
1002.2(0(25). 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12262  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No.  163X)] 
and  [STB  Docket  No.  AB-364  (Sub-No.  8X)] 

Union  Pacific  Raiiroad  Company — 
Abandonment  Exemption — in  iJimar 
and  Fannin  Counties,  TX  and  Texas 
Northeastern  Division,  MId-IMichigan 
Raiiroad,  Inc. — Discontinuance  of 
Service  Exemption — in  Lamar  and 
Fannin  Counties,  TX 

Union  Pacific  Railroad  Company  (UP) 
and  Texas  Northeastern  Division,  Mid- 
Michigan  Railroad.  Inc.  (TNER),  have 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  UP  to  abandon  and  TNER  to 
discontinue  service  over  a  33.5-mile 
portion  of  the  Bonham  Subdivision 
between  milepost  94.0,  near  Paris,  and 
milepost  127.5,  east  of  Bonham,  in 
Lamar  and  Fannin  Counties,  TX.^  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  75418,  75421,  75446, 
75460  and  75492. 

UP  and  TNER  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  can  be  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  imder  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 


must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 
effective  on  Jime  18,  2003,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27{c)(2),3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  May  29,  2003.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  June  9,  2003,  with:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representatives:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  Room  1920,  Chicago,  IL 
60606;  and  Louis  E.  Gitomer,  Of 
Counsel,  Ball  Janik  LLP,  1455  F  St., 
NW.,  Suite  225,  Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemptions 
are  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
May  23,  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  vdthin  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  v«th  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 


•  TNER  leases  the  line  from  UP. 


^  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemptions'  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemptions'  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
10O2.2(f)(25). 


UP's  filing  of  a  notice  of  consvmimation 
by  May  19,  2004,  and  there  are  no  legal 
or  regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Website  at 
WWW.STB.DOT.GOV. 

Decided:  May  12,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-12344  Filed  5-15-03;  8:45  am) 
BILUNG  CODE  4915^00-P 


DEPARTIMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  0MB  Review; 
Passenger  Origin-Destination  Survey 
Report 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13,  the  Bureau  of 
Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  collecting  a  sample  of  airline 
passenger  itineraries  with  the  dollar 
value  of  the  passenger  ticket. 
Certificated  air  carriers  that  operated 
scheduled  passenger  service  with  at 
least  one  aircraft  having  a  seating 
capacity  of  over  60  seats  report  these 
data.  Comments  are  requested 
concerning  whether  (a)  the  collection  is 
still  needed  by  the  Department  of 
Transportation;  (b)  BTS  accurately 
estimated  the  reporting  burden;  (c)  there 
are  other  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information 
collected;  and  (d)  there  are  ways  to 
minimize  reporting  burden,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Written  comments  should  be 
submitted  by  July  18,  2003. 
ADDRESSES:  Coniments  should  be 
directed  to:  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001,  FAX  NO.  366-3383  or  e-mail 
bemard.stankus@bts.gov. 

Comments:  Comments  should  identify 
the  OMB  #  2139-0001.  Persons  wishing 
the  Department  to  acknowledge  receipt 
of  their  comments  must  submit  with 


those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  OMB  #  2139-0001.  The  postcard  will 
be  date/time  stamped  and  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  (202)  366-4387 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.  2139-0001. 

Title:  Passenger  Origin-Destination 
Survey  Report. 

Form  No..- None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Large  U.S.  air  carriers. 

Number  of  Respondents:  32. 

Number  of  Responses:  128. 

Total  Annual  Burden:  30.720  hours. 

Needs  and  Uses:  Survey  data  are  used 
in  monitoring  the  airline  industry, 
negotiating  international  agreements, 
selecting  new  international  routes,  and 
selecting  U.S.  carriers  to  operate  limited 
entry  international  routes. 

The  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002  (44  U.S.C.  3501  note),  requires 
a  statistical  agency  to  clearly  identify 
information  it  collects  for  non-statistical 
purposes.  BTS  hereby  notifies  the 
respondents  and  the  public  that  BTS 
uses  the  information  it  collects  under 
this  OMB  approval  for  non-statistical 
purposes  including,  but  not  limited  to, 
publication  of  both  Respondent's 
identity  and  its  data,  submission  of  the 
information  to  agencies  outside  BTS  for 
review,  analysis  and  possible  use  in 
regulatory  and  other  administrative 
matters. 

Issued  on  May  9,  2003. 
Donald  W.  Bright, 

Assistant  Director.  Airline  Information, 
Bureau  of  Transportation  Statistics. 
[FR  Doc.  03-12384  Filed  5-16-03;  8:45  am) 

BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crinoes  Enforcement 
Network;  Proposed  Collection; 
Comment  Request;  Currency 
Transaction  Report 

AGENCY:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  FinCEN  invites  comment  on  a 
proposed  revision  to  the  Currency 
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Transaction  Report  ("CTR")  and 
editorial  changes  to  the  instructions. 
This  request  for  comments  is  being 
made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  3506(c)(2)(A). 
DATES:  Written  comments  are  welcome 
and  must  be  received  on  or  before  July 
18,  2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  P.O.  Box 
39,  Vienna,  Virginia  22183,  Attention: 
PRA  Comments — CTR  Form.  Comments 
also  may  be  submitted  by  electronic 
mail  to  the  following  Internet  address: 
regcomments@fincen.treas.gov,  again 
with  a  caption,  in  the  body  of  the  text, 
"Attention:  PRA  Comments— CTR 
Form." 

Inspection  of  comments.  Comments 
may  be  inspected,  between  10  a.m.  and 
4  p.m.,  in  the  FinCEN  reading  room  in 
Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202) 354-6400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Stephenson,  Senior  Compliance 
Administration  Specialist,  Office  of 
Compliance  and  Regulatory 
Enforcement,  FinCEN,  at  (202)  354- 
6015;  and  Judith  R.  Starr,  Chief  Counsel 
and  Christine  L.  Schuetz,  Attorney- 
Advisor,  Office  of  Chief  Counsel, 
FinCEN,  at  (703)  905-3590. 
SUPPLEMENTARY  INFORMATION: 

Title:  Currency  Transaction  Report 
(CTR). 

OMB  Number:  1506-0004. 

Form  Number:  FinCEN  Form  104 
(Formerly  4789). 

Abstract:  The  statute  generally 
referred  to  as  the  "Bank  Secrecy  Act," 
Titles  I  and  II  of  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5332,  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  require 
financial  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters,  or 
in  the  conduct  of  intelligence  or 
counter-intelligence  activities,  to  protect 
against  international  terrorism,  and  to 
implement  coimter-money  laundering 
programs  and  compliemce  procediu^s.' 


>  Language  expanding  the  scope  of  the  Bank 
Secrecy  Act  to  intelligence  or  counter-intelligence 


Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  appear  at  31  CFR  Part 
103.  The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

Section  5313(a)  authorizes  the 
Secretary  to  issue  regulations  that 
require  a  report  when  "a  domestic 
financial  institution  is  involved  in  a 
transaction  for  the  payment,  receipt,  or 
transfer  of  United  States  coins  or 
ciurency  (or  other  monetary  instruments 
the  Secretary  of  the  Treasury 
prescribes),  in  an  amoimt, 
denomination,  or  amount  and 
denomination,  or  under  circumstances 
the  Secretary  prescribes."  Regulations 
implementing  section  5313(a)  are  found 
at  31  CFR  103.22.  hi  general,  the 
regulations  require  the  reporting  of 
transactions  in  currency  in  excess  of 
$10,000  a  day.  Financial  institutions  as 
defined  in  31  U.S.C.  5312(a)(2)  and  31 
CFR  103.11  are  subject  to  the  currency 
transaction  reporting  requirement.  The 
Currency  Transaction  Report,  FinCEN 
104  (Formally  Form  4789),  is  the  form 
financial  institutions  use  to  comply 
with  the  currency  transaction  reporting 
requirements. 

Action:  This  revision  adds  two  data 
collection  blocks  to  Part  11 — item  "26a" 
for  Foreign  cash  in"  and  item  "27a"  for 
"Foreign  cash  out — "  and  adds  item 
"37a"  to  Part  III  for  listing  a  foreign 
country  code.  The  CTR  instructions 
have  been  revised  to  address  new  items 
26a,  27a  and  37a. 

Several  editorial  changes  are  also 
being  made  in  this  revision.  As  part  of 
an  effort  to  standardize  BSA  forms, 
FinCEN  is  renumbering  the  form, 
consistent  with  its  new  numbering 
system,  as  FinCEN  Form  104.  In  other 
editorial  changes,  the  Commodity 
Futures  Trading  Commission  ("CFTC") 
has  been  added  to  the  list  of  Federal 
Regulators  for  Part  111,^  and  item  43  is 
clarified  by  noting  that  a  Magnetic  Ink 


activities  to  protect  against  international  terrorism 
was  added  by  Section  358  of  the  Uniting  and 
strengthening  America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  ACT)  Act  of  2001  (the  "USA  Patriot 
Act"),  Pub.  L.  107-56. 

2  On  May  5.  2003,  FinCEN  published  a  notice  of 
proposed  rulemaking  that  would  amend  the 
definition  of  financial  institution  to  include  futures 
commission  merchants  and  introducing  brokers  in 
commodities.  See,  68  FR  23653.  Once  the  proposal 
is  finalized,  these  businesses,  which  are  regulated 
by  the  CFTC,  will  become  subject  to  the  general 
BSA  reporting  requirements,  including  reporting 
under  31  CFR  103.22. 


Character  Recognition  (MICR)  number  is 
the  financial  institutions  routing 
number.  Finally,  the  Paperwork 
Reduction  Act  notice  has  been  moved  to 
page  four. 

Type  of  Review:  Regular  with  changes 
to  a  currently  approved  information 
collection. 

Affected  public:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Frequency:  As  required. 

Estimated  Burden:  Reporting  average 
of  19  minutes  per  response.  Form  record 
keeping  average  of  5  minutes  per 
response,  for  a  total  of  24  minutes. 

Estimated  number  of  respondents  = 
19,000. 

Estimated  Total  Annual  Responses  = 
12,400,000. 

Estimated  Total  Annual  Bm-den 
Hours:  4,960,000 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  May  8,  2003. 

James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

[Attachment:  Currency  Transaction  Report, 
FinCEN  Form  104  (Formally  Form  4789.] 

BILUNG  CODE  4810-02-P 
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FINCEN  Form    1  U4 

(Fonne«ly  Form  4789) 

(Rev  August  2003) 

Departmflnt  of  the  TfoM4jry 
F»iCEN 


Currency  Transaction  Report 

^  Pr*vious  adKioiis  will  not  b*  accaptad  alter  Augint  2004. 
>   Plaaaa  type  or  print 
(Complete  all  parts  tttat  apply-See  Instructions) 


OtABNo  1506-0004 


1      Check  all  box(e8)  that  apply:         a   Q  Amends  prior  report         b  Q  Multiple  persons        c  Q   Multiple  transactions 


Person(s)  Involved  in  Transaction(8) 


26      Total  cash 

26a    Foreign  cash 

29    n     Foreign  Coul 

32    D     Negotiable  lnstrunient(s)  Cashed 

35    D     Account  Number(s)  Affected  (If  any): 


30    a    Wire  Transfer(s) 

33    D    Currency  Exchange(s) 

36    D     Other  (specify) 


31     D     Negotiable  Instrunient(s)  Purchased 
34    D     Deposit(s)/Withdrawal(s) 


Financial  Institution  Where  Transaction(s)  Takes  Place 


37    Name  of  financial  institution 


EnMr  Fadaral  RagUMor  or 
BSA  EixnirMr  code  nunbar     ¥■ 
(laa  wtaudiofla) 


36    Address  (number,  street,  and  apt  or  suite  no.) 


39    EINorSSN 


41  State 


40    City 


42   ZIP  code 


43  Routirtg  (MICR)  number 


I      I      I      i 
I      I      I      I 


Sign  k 
Here  f 


44  Title  of  approving  official 


45    Signature  of  approving  official 


46    Date  of  signature 


/ 


/ 


J4M DP    YYYY 


47  Type  or  print  preparer's  name 


48  Type  or  print  name  of  person  to  contact 


49  Telephone  number 
/■    '     '    \ 

I       1       I      li       I       1       r  —  I 
V      I       I     /I       I       I       I       I 


»  For  Papecwoffc  Reduction  Act  WoBce,  see  pege  4. 


CatNo  4e004W 


FinCEN  Fomn  104  (Formerly  Form  4789)  (Rev.  6-031 
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P»ge2 


Multiple  Persons 

Complete  applicable  parts  below  if  box  1b  on  page  1  is  checked 


Federal  Register/ Vol.  68,  No.  96 /Monday,  May  19,  2003 /Notices 


27147 


FinCf  N  Fom  104  (Focmerty  Fotm  4789  (Rev.  W)3) 


»*J 


Suspicious  Transactions 

This  Currency  Transaction  Report  (CTR)  should  NOT  be 
filed  for  suspicious  transactions  involving  $1 0,000  or  less 
in  currency  OR  to  note  tfiat  a  transaction  of  more  than 
$10,000  is  suspicious.  Any  suspicious  or  unusual  activity 
should  be  reported  by  a  financial  institution  in  the 
manner  prescribed  by  its  appropriate  federal  regulator 
or  BSA  examiner.  (See  the  instructions  for  Item  37.)  If  a 
transaction  is  suspicious  and  in  excess  of  $10,000  in 
currency,  then  both  a  CTR  and  the  appropriate 
Suspicious  Activity  Report  form  must  be  filed. 

Should  the  suspicious  activity  require  Immediate 
attention,  financial  institutions  should  telephone 
1-800-800-CTRS.  An  Internal  Revenue  Service  (IRS) 
employee  vvill  direct  the  call  to  the  local  office  of  the 
IRS  Criminal  Investigation  Division  (CI).  This  toll-free 
number  is  operational  Monday  thnjugh  Friday,  from 
approximately  9:00  am  to  6:00  pm  Eastern  Standard 
Time.  If  an  emergency,  consult  directory  assistance  for 
the  local  IRS  CID  Office. 

General  Instructions 

Who  Mutt  Hie.  Each  financial  Institution  (other  than  a 
casino,  which  Instead  must  file  FinCEN  Form  103,  and 
tfie  U.S.  Postal  Service  for  which  there  are  separate  rules) 
must  file  FinCEN  Fomi  104  (formerly  4789)  (CTR)  for 
each  deposit,  withdrawal,  exchange  of  currency,  or  other 
payment  or  transfer,  by,  through,  or  to  the  financial 
institution  which  lnvoK«s  a  transaction  in  currency  of 
more  than  $10,000.  Multiple  transactions  must  be 
treated  as  a  single  transaction  if  the  financial  institution 
has  Icnowledge  that  (1 )  they  are  by  or  on  behalf  of  the 
same  person,  and  (2)  they  result  In  either  currency 
received  (Cash  In)  or  currency  disbursed  (Cash  Out) 
the  financial  Institution  totaling  more  than  ift/JiOO  _ 
during  any  one  business  day.  For  a  bank,  a  busibess  c 
is  the  day  on  which  transactions  are  routinely  pwed  td 
customers'  accounts,  as  normally  communlca»d  to  ' 
depository  customers.  FoylKJfher Wupcial  institute 
a  business  day  Is  a  ca|^xBar  day. 

Generally,  finanokl  InstVitions  a\  defii^  as  banksV 
other  types  of  depoapry  liwitutiona  brok Jrs  or  dealers 
In  securities,  money  (Bnsmil^efs.c/rren^ exchangers, 
check  cashers,  and  Issutrs  ancUiSlers  o^^oney  orders 
and  traveler's  checks.  Sapuld  yoiplilve  questions,  see 
the  definitions  in  31  CFR I 

When  and  Where  To  File.  File  this  CTR  by  the  1 5th 
calendar  day  after  the  day  of  the  transaction  with  ttie: 

IRS  Detroit  Computing  Center 
ATTN:  CTR 
PC.  Box  33604 
Detroit,  Ml  48232-S604 

Keep  a  copy  of  each  CTR  for  five  years  from  the  date 
fried. 

A  financial  Institution  may  apply  to  file  the  CTRs 
magnetically.  To  obtain  an  application  to  file  magnetically, 
write  to  the: 

IRS  Detroit  Computing  Center 
ATTN:  CTR  Magnetic  Media  Coordinator 
PC.  Box  33604 
Detroit,  Ml  48232-S604 

Identification  Requirements.  All  Individuals  (except 
employees  of  armored  car  services)  conducting  a 
reportable  transaction(s)  for  themselves  or  for  another 
person,  must  be  identified  by  means  of  an  official 
document<s).  Acceptable  forms  of  identification  Indude 
a  driver's  license,  military  and  military/dependent 
identification  cards,  passport,  state  issued  identification 
card,  cedular  card  (foreign),  non-resident  alien 
identification  cards,  or  any  other  identification  documetil 


or  documents,  which  contain  name  and  preferably 
address  and  a  photograph  arxl  are  rK>rmally  acceptable 
by  financial  Institutions  as  a  means  of  identification  when 
cashing  checks  for  persons  other  than  established 
customers. 

Acceptable  identification  Information  obtained 
previously  and  maintained  in  the  financial  Institution's 
records  may  be  used.  For  example,  if  documents 
verifying  an  individuars  identity  were  examined  and 
recorded  on  a  signature  card  when  an  account  was 
opened,  the  financial  Institution  may  rely  on  that 
Information.  In  completing  the  CTR,  the  financial 
Institution  must  indicate  on  the  form  the  method,  type, 
and  number  of  the  identification.  Statements  such  as 
•  "known  customer"  or  "signature  card  on  file"  are  not 
sufficient  for  form  completion. 

FenaHief .  Civil  and  crimirul  penalties  are  provided  for 
failure  to  file  a  CTR  or  to  supply  Information  or  for  filing 
a  false  or  fraudulent  CTR.  See  31  U.S.C.  S321,  5322 
and  5324. 

For  purposes  of  this  CTR,  the  terms  beknw  have  the 
following  meanings: 


Currency.  The  coin  and  paper  money  of 
States  or  any  other  country,  which  is  circ 
customarily  used  and  accepted  as  money. 


Person.   An  Individual, 
or  estate,  joint  sti 
joint  venture  or  oth^r  ui 
group. 

anization.  Entit 


fa  transfer  off 
[.transfer 


ition,  partnershi 
association,  syi 
ited  organizatii 


Transaction  in  Cur  eiKyl  The  physical  transfer  of 
c|rren<^  from  one  |  ersonlto  anotfier.    This  does  not 
I  means  of  bank  cfieck,  bank 
•Sther  written  order  that  does  not 


(lysical  transfer  of  currency. 

itiaMe  Instruments.  AH  checks  artd  drafts  (including 
^siness,  personal,  bank,  cashier's  and  third-party), 
money  orders,  and  promissory  notes.  For  purposes  of 
this  CTR,  all  traveler's  checks  shall  also  be  considered 
negotiable  instruments  »+ietf>er  or  not  tfiey  are  in  bearer 
form. 

SpecHklnstructions 

Because  of  the  limited  space  on  the  front  and  t»ck  of 
the  CTR,  it  may  be  necessary  to  submit  additional 
Information  on  attached  sheets.  Submit  this  additiorul 
information  on  plain  paper  attached  to  tiie  CTR.  Be  sure 
to  put  the  individual's  or  entity's  name  and  Identifying 
number  (Items  2,  3,  4,  and  6  of  the  CTR)  on  any 
additional  sheets  so  tfiat  if  it  becomes  separated,  it  may 
be  associated  with  the  CTR. 

Item  la.  Amends  Prior  Report  If  this  CTR  Is  being 
filed  because  It  amends  a  report  filed  previously  check 
Item  la.  Staple  a  copy  of  the  original  CTR  to  the 
amended  one,  complete  Part  1 1 1  fuHy  and  only  these  other 
entries  which  are  being  amended. 

Item  1  b.  Multiple  Persons.  If  this  transaction  is  being 
conducted  by  more  than  ont  person  or  on  behalf  of 
nxxe  than  one  person,  check  Item  1  b.  Enter  Information 
in  Riit  I  for  one  of  the  persons  and  provide  information 
on  any  other  persorts  on  tfie  back  of  tlie  CTR. 

Item  1c.  Multiple  Transactions.  If  the  financial 
Institution  has  knowledge  that  there  are  multiple 
transactions,  check  Item  1c. 


:em  5.  Doing  I 
istitution  has  kno4 
name,  enter  \\.\ 
ise  DBA  MJ's  I 


PART  I  -  Person(s)  Involved  in  Transaction(s) 

Section  A  must  be  completed.  Ifan  Individual  conducts 
a  transaction  on  his  own  behalf,  complete  Section  A  and 
leave  Section  'B"  BLANK.  If  an  individual  conducts  a 
transaction  on  his  own  behaK  and  on  behalf  of  anottier 
per5on(s),  complete  Section  "A"  for  each  person  and  leave 
Section  'B'  Bl^NK.  If  an  Individual  conduOs  a 
transaction  on  behaK  of  another  person(s),  complete 
Section  "B"  lor  the  individual  conducting  the  transaction, 
and  complete  Section  "A"  for  each  person  on  whose 
t>ehalf  the  transaction  is  conducted  of  wliom  the  financial 
institution  has  knowledge. 

Section  A.  Person(s)  on  Whose  Behalf  Transaction(s) 
Is  Conducted.  See  instructions  above. 

Items  2,  3,  and  4.  Individual/Organization  Name.  If 
the  person  on  whose  behalf  the  transaction(s)  is 
conducted  is  an  Individuij,  put  his/her  last  name  in  Item 
2,  first  name  In  Itej^p^TaM  middle  Initial  in  Item  4.  If 
there  Is  no  m^ldle  init^ineave  item  4  BLANK.  If  the 
transactkit^s  condu<J^  on  behaK  of  an  entity,  pot  Its 
name  i\ltefii^^nd  l^ve  Items  3  and  4  BlJ^NK. 


As  (DBA).  If  the  financial 
separate  'doing  business 
5.  For  example.  Smith 


Hem  6.  SSN/ITIN  or  EIN.    Enter  the  Social  Security 

Number  (SSN)  or  Individual  Taxpayer  Indentification 

umber  (ITIN)  or  Empk>yer  Identification  Number  (EIN) 

'  the  person  or  entity  identified  in  Item  2.    If  none, 

write  NONE. 


Items  7,  9,  10,  11,  and  12.  Address.  Enter  the 
permanent  address  including  ZIP  Code  of  the  person 
identified  In  Item  2.  Use  the  U.S.  Postal  Service's  two 
letter  state  abbreviation  code.  A  R  O.  Box  shoukf  not 
be  used  t)y  Itself,  and  may  only  be  used  If  tfiere  is  no 
street  address.  If  a  P  O.  Box  is  used,  the  name  of  the 
apartment  or  suite  number,  road  or  route  number  wtiere 
the  person  resides  must  also  be  provided.  If  the  address 
is  outside  the  U.S.,  provide  the  street  address,  city, 
province  or  state,  postal  code  (If  known),  and  the  two 
letter  country  code.  For  country  code  list  go  to 
www.fincen.gov/reg_bsaforms.html  or  telephone 
1-800-949-2732  and  select  option  number  5.  If  U.S., 
leave  Item  12  Wank. 

Item  8.  Date  of  Birth.  Enter  the  date  of  birth.  Eight 
numerals  must  be  inserted  for  each  date.  The  first  two 
will  reflect  tfie  month,  the  second  two  the  day  and  tfie 
last  four  the  year.  A  zero  10)  slioukl  precede  any  single 
digit  number.  For  example.  If  an  individual's  birth  date 
is  April  3  1948,  Item  8  shouM  read  04  03  1948. 

Hem  13.  Occupation,  Profession,  or  Business.  Identify 
the  occupation,  profession,  or  business  of  the  person  on 
whose  behalf  the  transaction  was  conducted.  For 
example:  secretary,  sfioe  salesman,  carpenter,  attorney, 
housewife,  restaurant,  liquor  store,etc.  Do  not  use  norv 
specific  terms  such  as  merchant,  self-employed, 
businessman,  etc. 

Hem  14.  If  an  Individual,  Describe  Method  Used  To 
Verify  Identify.  If  an  Individual  conducts  the 
transaction(s)  on  higher  own  behalf,  hiVher  identity  must 
be  verified  by  examination  of  an  acceptable  document 
(see  General  Instructions).  For  example,  check  box  a  if 
a  driver's  license  is  used  to  verify  an  Individual's  identity, 
and  enter  tfie  state  tfiat  issued  the  license  and  the  number 
in  items  e  and  f  If  the  transaction  is  conducted  l>y  an 
individual  on  befialf  of  anotfter  individual  not  present 
or  on  behalf  of  an  entity,  enter  N/A  in  Item  14. 

Section  B.  IndhriduaKs)  Conducting  Transactionfs) 
(if  other  than  above).  Financial  Institutions  shouU  enter 
as  much  Inforsiation  as  is  available. 
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However,  there  may  be  instances  in  wtiich  Items  1 5-25 
may  be  left  BLANK  or  incomplete.  If  Items  1 5-25  are 
left  BLANK  or  incomplete,  check  one  or  more  of  the 
boxes  provided  to  indicate  the  reasons. 

Example:  If  there  are  multiple  transactions  that,  if  only 
when  aggregated,  the  financial  institution  has  knowledge 
the  transactions  exceed  the  reporting  threshold,  and 
therefore,  did  not  identify  the  transactor's),  check  box  d 
for  Multiple  Transactions. 

Hems  15,  16,  and  17.  Individual's  Name.  Complete 
these  items  if  an  individual  conducts  a  transaction's)  on 
behalf  of  another  person.  For  example,  if  John  Doe,  an 
empkjyee  of  XYZ  Grocery  Store,  makes  a  deposit  to  the 
store's  account,  XYZ  Grocery  Store  should  be  identified 
in  Section  A  and  John  Doe  shouM  be  identified  in  section 


Items  18,  20,  21,  22,  and  23.  Address.  Enter  the 
permanent  street  address  including  ZIP  Code  of  the 
irvjividual.  (See  the  instructions  for  Items  7  and  9  through 
12.)  Enter  country  code  if  not  U.S.  {Reference  item  1 2). 

Item  19.  SSN/ITIN.  If  the  individual  has  a  Social  Security 
Number,  or  Individual  Taxpayer  Indentifcation  Number, 
enter  it  in  Item  19.  If  the  individual  does  not  have  an 
SSN/ITIN,  enter  NONE. 

Item  24.  Date  of  Birth.  Enter  the  individual's  date  of 
birth.  (See  tf>e  instructions  for  Item  8.) 

Item  25.  If  an  Individual,  Describe  Method  Used  To 
Verify  Identify.  Enter  the  method  used  to  identify  the 
individual's  identy.  (See  General  Instructions  and  the 
instructions  for  Item  14.) 

PAKT  II  -  Amount  and  Type  of  Transaction's) 

Complete  Part  II  to  identify  the  type  of  transaction(s) 
and  ttie  amountts)  involved. 


In  the 


Hem:  26  and  27.  ToUl  Cash  I 
spaces  provided,  enter  thi 
received  (Total  Cash  In)  or 
Cash  Out)  by  the  financial  inl 
is  exchanged,  use  the  US 
of  the  transaction,  and  com 
whichever  is  appropriate. 


If  less  than  a  full  dollar  amount  IM^volved,  increase 
that  figure  to  the  next  highest  dollar.  For  example,  if  the 
currency  totals  $20,000.05,  show  the  total  as 
$20,001.00. 

Nems  26a  and  27a.  Foreign  cash  in/Foreign  cash  out 

If  foreign  currerKy  is  exchanged,  enter  the  amount  of 
foreim  currency  in  items  26a  and  27a.  Report  country 
of  oiiPn  in  item  29. 

Item  28.  Date  of  Transaction.  Insert  eight  numerals  for 
each  date.  (See  instructions  for  Item  8.) 

Item  29.  Foreign  Currency.  If  items  2  6a  and/or  2  7a  are 
completed  indicating  that  forei^  currency  is  involved, 
check  Item  29  and  identify  the  country.  If  multiple 
foreign  currencies  are  involved,  check  box  36  and 
identify  the  additional  currency's)  involved. 

Determining  Whether  Transactions  Meet  the 
Reporting  Threshold. 

Only  cash  transactions  that,  if  alone  or  when 
aggregated,  exceed  $1 0,000  should  be  reported  on  the 
CTR.  Transactions  shal  not  be  offset  against  one  another. 

If  there  are  both  Cash  In  and  Cash  Out  transactions 
that  are  reportable,  the  amounts  shoukJ  be  considered 
separately  and  not  aggregated.  However,  they  may  be 
reported  on  a  single  CTR.  • 


If  there  is  a  currency  exchange,  it  sIkhjU  be  aggregated 
separately  with  each  of  the  Cash  In  and  Cash  Out  totals. 

Example  1:  A  person  deposits  $11,000  in  currency  to 
his  savings  account  and  withdraws  $3,000  In  curretvry 
from  his  checking  account.  The  CTR  should  be 
completed  as  follows: 

Cash  In  $1 1 ,000  and  no  entry  for  Cash  Out  This  is 
because  the  $3,000  transaction  does  not  meet  the 
reporting  threshold 

Example  2:  A  person  deposits  $1 1,000  in  currettcy  to 
his  savings  account  and  withdraws  $1 2,(XX)  in  currency 
from  his  checking  account.  The  CTR  should  be 
completed  as  folkiws: 

Cash  In  $1 1,000,  Cash  Out  $12,000.  This  Is  because  . 
there  are  two  reportable  transactions.    However,  one 
CTR  may  be  filed  to  reflect  both. 

Example  3:  A  person  deposits  $6,(XX)  in  cunency  to  his 
savings  account  and  withdraws  $4,000  in  currency  from 
his  checking  account.  Further,  he  presents  $5,000  in 
currency  to  be  exchanged  for  the  equivalent  in  French 
Francs.  The  CTR  shouki  be  completed  as  foltows: 

Cash  In  $1 1 ,000  and  no  entry  for  Cash  Out.   This  is 
because  in  determining  whether  the  transactions  are 
reportable,  the  currency  exchange  is  aggregated 
each  of  the  Cash  In  ar>d  Cash  Out  amounts.  Tlie  resul 
a  reportable  $11, 000  Cash  In  transaction.  The  total 
Out  amount  is  $9,000,  which  does  not  meet 
reporting  threshold.  Therefore,  it  JMKX  entered  on 
CTR 

Example  4:  A  person  deposit 
savings  account  and  withdrav  ; 
his  clieckine  account    Furth  ir,  he'^pi 
pxchanged  fo 

I  as  folk>ws: 

This  is  because 

i  are  reportable, 

I  with  each  of  the 

Lamounts.  In  this  example,  each 

^h  Out  totals  exceed  $10,000  and 

fleeted  on  *e  CTR. 

ltems^30-33.  Check  the  appropriate  item's)  to  identify 
the  following  type  of  transaction's): 

30.  Wire  Transfer's) 

31.  Negotiable  Instrument's)  Purchased 

32.  Negotiable  Instrument's)  Cashed 

33.  Currency  Exchange's) 

Item  34.  Deposits/Withdrawals.  Check  this  item  to 
identify  deposits  to  or  withdrawals  from  accounts,  e.g. 
demand  deposit  accounts,  savings  accounts,  time 
deposits,  mutual  fund  accounts,  or  any  other  account 
•  heW  at  the  financial  institution.  Enter  the  account 
number's)  in  Item  35. 

Item  35.  Account  Numbers  Affected  (if  any).  Enter 
the  account  numbers  of  any  accounts  affected  by  the 
transactions  that  are  maintained  at  the  financial 
institution  cor>ducting  the  transaction's).  If  necessary, 
use  additional  sheets  of  paper  to  indicate  all  of  the 
affected  accounts. 

Example  1:  If  a  person  cashes  a  check  drawn  on  an 
account  held  at  the  financial  institution,  the  CTR  shouki 
be  completed  as  follows: 

Indicate  negotiable  instrument's)  cashed  and  provide 
the  account  number  of  the  check. 

If  the  transaction  does  not  affect  an  account  make  no 
entry. 

Example  2:  A  person  cashes  a  check  drawn  on  another 
financial  institution.  In  this  instance,  negotiable 
instrument's)  cashed  wouM  be  indicated,  but  no  account 
at  the  financial  institution  has  been  affected.  Tfierefore, 
Item  35  shouki  be  left  BLANK. 
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Item  36.  Other  (spedly).  II  a  transaction  is  not  identified 
in  Items  30-34,  check  Item  36  and  provide  an  additional 
description.  For  example,  a  person  presents  a  check  to 
purchase  'foreign  currency."  Abo  list  multiple  foreign 
currerKics  from  item  29. 

PART  III  -  Fmandal  Institution  Where  Transaction's)  Take 
Place 

Item  37.  Name  of  Financial  Institution  and  Identity  of 
Federal  Regulator  or  BSA  Examiner.  Enter  the  financial 
institution's  full  legal  name  and  identify  the  federal  regulator 
or  BSA  examiner,  using  the  folknving  codes: 

Federal  Regulator 

Or  BSA  Examiner  COtX 

Comptroller  of  the  Currency  'CXO 1 

Federal  Deposit  Insurance  Corporation  (FDIC) 2 

Federal  Reserve  System 'FRS) 3 

Offkre  of  Thrift  Supen/ision'OTS) 4 

National  Credit  Union  Adminis|^tion  'NCUA) 5 

Securities  and  Exchange  C^ifmi^ipn  'SEO 6 

Intemal  Revenue  Servic^d^)...^^^ 7 

U.S.  Pbstal  Servicejpsrei .vT. 8 

Commodity  Futu^  TrasJii^Com\ission  'CFTO 9 

41 ,  and  42.  Adibess.  hter  the  street  address, 

nd  ZIP  Code  of  t^  finankal  institution  where 

m  occurred   If  thw  are  irailtiple  transaaions, 

ition  of  the  officebH^wich  where  any  one 

ions  has  occurred. 


EIN  or  SSN.  Enter  the  financial  institution's  EIN. 
[ncial  institution  does  not  have  an  EIN,  enter  the 
financial  institution's  principal  owner. 


Item  43.  Routing  (MICR)  Number.  If  a  depository 
institution,  enter  the  routing  (Magnetic  Ink  Charaaer 
Recognition  (MICR))  number. 

SIGNATURE 

Items  44  and  45.  Title  and  signature  of  Approving 
Official.  The  official  wtx)  reviews  and  approves  ttie  CTR 
must  indicate  his/her  title  and  sign  the  CTR. 

Item  46.  Date  of  Signature.  The  approving  official  must 
enter  the  date  the  CTR  is  signed.  (See  the  instructk>ns  for 
Item  8.) 

Hem  47.  Preparer's  Name.  Type  or  print  the  full  name  of 
the  individual  preparing  the  CTR.  The  preparer  and  the 
approving  official  may  not  necessarily  t>e  the  same 
irKlividual. 

Items  48  and  49.  Contact  Person/Telephone  Number. 
Type  or  print  the  name  and  telephone  number  of  an 
individual  to  contact  corKeming  questions  about  tfie  CTR. 

Paperwork  Reduction  Act  Notice.  The  requested 
information  is  useful  in  crimirul,  tax,  and  regulatory 
investigations  and  proceedings.  Financial  institutions  are 
required  to  provide  the  information  under  31  U.S.C. 
5313and31  CFR  Part  1 03,  commonly  referred  to  as  the 
Bank  Secrecy  Act  'BSA).  The  BSA  is  administered  by  the 
U.S.  Department  of  the  Treasury's  Financial  Crimes 
Enforcement  Network  (FinCEN).  Vou  are  not  required 
to  provide  the  requested  information  unless  a  form 
displays  a  valid  OMB  control  number. 

The  time  needed  to  complete  this  form  will  vary 
depending  on  individual  circumstances.  The  estimated 
average  time  is  19  minutes.  If  you  have  comments 
concerning  the  accuracy  of  this  time  estimate  or 
suggestions  for  making  this  form  simpler,  you  may  write 
to  the  Financial  Crimes  Enforcement  NetvwMi,  P.  O. 
Box  39,  Vienna,  VA  22183.  Do  not  send  this  form  to 
this  office.  Instead,  see  When  and  Where  to  File  in  the 
instructions. 


[FR  Doc.  03-12372  Filed  5-16-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bond:  First  Sealord  Surety, 
Inc. 


i 


IQENCY:  Financial  Management 
Services,  Fiscal  Service,  Department  of 
the  Treasury. 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  13  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bontd  Branch  at  (202)  874-1033. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44310  to 
reflect  this  addition: 

Company  Name:  First  Sealord  Surety, 
Inc. 

Business  Address:  33  Rock  Hill  Road 
Bjala  Cynwyd,  PA  19004. 
I  Phone:  (610)  664-2259. 
Underwriting  Limitation  b/: 
$1,000,000. 

Surety  Licenses  c/:  AL,  AR,  CT,  DE, 
DC.  FL.  GA,  IL.  IN.  L\.  KY.  MD,  Ml.  MS, 
NJ,  NY.  NC,  OH.  PA.  SC.  TN.  TX.  VA. 
WV.  WL  Incorporated  in:  Pennsylvania. 

I  Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington.  DC, 
Telephone  (202)  512-1800.  When 
ordering  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Service  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 


Dated:  April  25,  2003. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  03-12465  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  4810-35-M 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — 
Mountbatten  Surety  Company,  Inc. 
(The) 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  12  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002  at 
67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-1033. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasiuy  to  the 
above  named  Company,  under  the 
United  States  Code.  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  67 
FR44319,  July  1,2002. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  by  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
littp://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington.  DC.  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division.  Suretv  Bond  Branch. 
3700  East- West  Highway.  Room  6F07. 
Hyattsville,  MD  20782. 


Dated:  April  25,  2003. 
Judith  R.  Tillman, 

Assistant  Commissioner:  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  03-12466  Filed  5-16-03;  8:45  am] 

BILUNG  CODE  481&-35-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designations  of  Specially- 
Designated  Nationals  ("SDNs")  of  the 
Government  of  Sudan 

AGENCIES:  Office  of  Foreign  Assets 
^Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department's    - 
Office  of  Foreign  Assets  Control 
("OF AC")  is  publishing  the  names  of 
seven  additional  persons  whose 
property  and  interests  in  property  have 
been  blocked  pursuant  to  the  Sudanese 
Sanctions  Regulations.  31  CFR  part 
538.305(d).  OFAC  also  is  publishing 
updated  identif\ung  information  for  two 
previously-designated  Sudanese 
persons. 

DATES:  Effective  October  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 
Department  of  the  Treasiuy , 
Washington,  DC  20220,  tel.:  (202)  622- 
2420. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC's  Web  site  <http:/ 
/www.treas.gov/ofao  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  tel:  (202)  622-0077. 

Background 

Executive  Order  13067  (the  "Order") 
imposes  economic  sanctions  on  the 
Government  of  Sudan.  The  Sudanese 
Sanctions  Regulations,  31  CFR  part 
538.305(d),  provide  for  designations  by 
the  Director  of  the  Office  of  Foreign 
Assets  Control  ("OFAC")  of  particular 
persons  subject  to  the  Order.  On 
October  17.  2002,  the  Director  of  OFAC 
designated  seven  additional  persons 
whose  property  and  interests  in 
property  are  blocked  pursuant  to  the 
Order.  The  names  of  these  additional 
persons  are  set  forth  in  the  list  below. 
These  persons  will  be  added  to 
appendix  A  to  31  CFR  chapter  V 
through  a  separate  Federal  Register 
final  rule.  Appendix  A  lists  the  names 
of  persons  with  respect  to  whom 
transactions  are  subject  to  the  various 
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economic  sanctions  programs 
administered  by  OF  AC. 

The  designations  of  these  additional 
persons  listed  below  were  effective  on 
October  17,  2002.  All  property  and 
interests  in  property  of  any  designated 
person,  including  but  not  limited  to  all 
accounts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  United 
States  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in,  and  all 
transactions  or  dealings  by  U.S.  persons 
or  within  the  United  States  in  property 
or  interests  in  property  of  any 
designated  person  are  prohibited,  unless 
authorized  by  OFAC  or  exempted  by 
statute. 

With  respect  to  two  persons 
previously  designated,  OFAC  is 
publishing  updated  identifying 
information. 


The  list  of  seven  additional 
designations  follows: 
National  Cigarettes  Co.  LTD.,  PO  Box 

2083,  Khartoimi,  Sudan,  and  all  other 

branches  in  Sudan. 
National  Electricity  Corporation,  PO 

Box  1380,  Khartoum,  Sudan. 
Posts  and  Telegraphs  Public 

Corporation,  Khartoum,  Sudan. 
Sudan  National  Broadcasting 

Corporation  (a.k.a.  Sudan  Radio  &  TV 

Corp.;  a.k.a.  Sudan  T.V.  Corporation), 

PO  Box  1094,  Omdiu-man,  Sudan. 
Sudan  Tea  Company,  Ltd.,  PO  Box 

1219,  Khartoiun,  Sudan. 
Sudanese  Free  Zones  and  Markets 

Company  (a.k.a.  SFZ),  PO  Box  1789. 

Khartoum,  Sudan;  Chad;  Saudi 

Arabia;  Tm'key;  UAE. 
Sudanese  Petroleum  Corporation,  7th 

Floor,  Al  Kuwaitiah  Building,  El  Nile 

Street,  Khartoum,  Sudan. 

Updated  identifying  information  for 
two  previously-designated  persons 
follows: 


iCordofan  Automobile  Company,  PO  Box 
97,  Khartoiun,  Sudan-to-Kordofan 
Automobile  Company  (a.k.a.  Coptrade 
Eng  and  Automobile  Services  CO 
LTD.),  PO  Box  97,  Khartoum,  Sudan. 

Sugar  and  Distilling  Corporation,  New 
Mustafa  el  Amin  Building,  Barlaman 
Avenue,  PO  Box  511,  Khartoum, 
Sudan-to-Sugar  and  Distilling 
Corporation  (a.k.a.  Sugar  and 
Distilling  Industry  Corporation),  New 
Mustafa  el  Amin  Building,  Barlaman 
Avenue,  PO  Box  511,  Khartoum. 
Sudan. 

Dated:  April  23,  2003. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  April  24,  2003. 
Juan  C.  Zarate, 

Deputy  Assistant  Secreteary  (Terrorist 
Financing  and  Financial  Crimes),  Department 
of  the  Treasury. 
[PR  Doc.  03-12298  Filed  5-14-03;  12:44  am) 
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"Hhis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47704;  File  No.  SR-NASD- 
2003-70] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Market  Recovery  Notes  Linked  to  the 
PHLX  Semiconductor  Sector 

April  18,  2003. 

Correction 

In  notice  dociunent  03-10217 
beginning  on  page  20413  in  the  issue  of 


Friday,  April  25,  2003,  make  the 
following  corrections: 

1.  On  page  20413,  in  the  second 
column,  at  the  bottom  of  the  page,  in  the 
footnotes,  footnote  "*"  should  read 
footnote"!". 

2.  On  the  same  page,  in  the  same 
column,  at  the  bottom  of  the  page,  in  the 
footnotes,  footnote  "^"  should  read 
footnote  "2". 

[FR  Doc.  C3-10217  Filed  5-16-03;  8:45  am] 

BILLING  CODE  1 505-01 -O 
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Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Parts  412  and  413 
Medicare  Program;  Proposed  Changes  to 
the  Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  412  and  413 

[CMS-1470-P] 

RiN  093a-AL89 

Medicare  Program;  Proposed  Changes 
to  the  Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates 

agency:  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  (IPPS)  for  operating 
and  capital  costs  to  implement  changes 
arising  from  our  continuing  experience 
with  these  systems.  In  addition,  in  the 
Addendum  to  this  proposed  rule,  we  are 
describing  proposed  changes  to  the 
amoimts  and  factors  used  to  determine 
the  rates  for  Medicare  hospital  inpatient 
services  for  operating  costs  and  capital- 
related  costs.  These  changes  would  be 
applicable  to  discharges  occurring  on  or 
after  October  1,  2003.  We  also  are 
setting  forth  proposed  rate-of-increase 
limits  as  well  as  proposed  policy 
changes  for  hospitals  and  hospital  units 
excluded  from  the  IPPS. 

Among  other  changes  that  we  are 
proposing  are  changes  to  the  policies 
governing  postacute  care  transfers, 
payments  to  hospitals  for  the  direct  and 
indirect  costs  of  graduate  medical 
education,  determination  of  hospital 
beds  and  patient  days  for  payment 
adjustment  purposes,  and  payments  to 
critical  access  hospitals  (CAHs). 
DATES:  Comments  will  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
July  18,  2003. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-1470-P,  P.O. 
Box  8010,  Baltimore,  MD  21244-1850. 

If  you  prefer,  you  may  deliver,  by 
hand  or  courier,  your  written  comments 
(an  original  and  three  copies)  to  one  of 
the  following  addresses: 

Room  443-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-14-03,  Cenfral  Building,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 


(Because  access  to  the  interior  of  the 
Humphrey  Building  is  not  readily 
available  to  persons  without  Federal 
Government  identification,  commenters 
are  encouraged  to  leave  their  comments 
in  the  CMS  drop  slots  located  in  the 
main  lobby  of  the  building.  A  stamp-in 
clock  is  available  for  commenters  who 
wish  to  retain  proof  of  filing  by 
stamping  in  and  keeping  an  extra  copy 
of  the  comments  being  filed.) 

Comments  mailed  to  those  addresses 
specified  as  appropriate  for  courier 
delivery  may  be  delayed  and  could  be 
considered  late. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-1470-P. 

For  information  on  viewing  public 
comments  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to  the 
following  addresses: 
Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Security  and  Standards  Group,  Office 
of  Regulations  Development  and 
Issuances,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Attn:  Julie 
Browrn,  CMS-1470-P;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3001 ,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  PhiUips,  (410)  786-^548, 
Operating  Prospective  Payment, 
Diagnosis-Related  Groups  (DRGs), 
Wage  Index,  New  Medical  Services 
and  Technology,  Patient  Transfers, 
Counting  Beds  and  Patient  Days,  and 
Hospital  Geographic  Reclassifications 
Issues; 
Tzvi  Hefter.  (410)  786-4487,  Capital 
Prospective  Payment,  Excluded 
Hospitals,  Nursing  and  Allied  Health 
Education,  Graduate  Medical 
Education,  and  Critical  Access 
Hospital  Issues. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  eifter  publication 
of  a  document,  in  Room  C5-12-08  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Blvd., 
Baltimore,  MD,  on  Monday  through 


Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  Please  call  (410)  786-7197  to 
schedule  an  appointment  to  view  public 
comments. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Docvunents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $10.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is 
http://www.access.gpo.gov/nara_docs/, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  passvvord  required). 

Table  of  Contents 

I.  Bacl(ground 

A.  Summary 

B.  Major  Contents  of  This  Proposed  Rule 

II.  Proposed  Changes  to  DRG  Classifications 
and  Relative  Weights 

A.  Background 

B.  DRG  Reclassification 

1 .  General 

2.  Review  of  DRGs  for  CC  Split 

3.  MDC  1  (Diseases  and  Disorders  of  the 
Nervous  System) 

a.  Revisions  of  DRGs  1  and  2 

b.  DRG  23  (Nontraumatic  Stupor  and 
Coma) 

4.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

a.  DRG  478  (Other  Vascular  Procedures 
With  CC)  and  DRG  479  (Other  Vascular 
Procedures  Without  CC) 

b.  DRGs  514  (Cardiac  Defibrillator  Implant 
With  Cardiac  Catheterizatioa)  and  515 
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(Cardiac  Defibrillator  Implant  Without 

Cardiac  Catheterization) 
I  5.  MDC  8  (Diseases  and  Disorders  of  the 
I      Musculoskeletal  System  and  Connective 

Tissue) 
6.  MDC  15  (Newborns  and  Other  Neonates 

with  Conditions  Originating  in  the 

Perinatal  Period) 
I  a.  Nonneonate  Diagnoses 
i  b.  Heart  Failure  Codes  for  Newborns  and 

Neonates 
I  7.  MDC  17  (Myeloproliferative  Diseases 
;      and  Disorders  and  Poorly  Differentiated 

Neoplasms) 

8.  MDC  23  (Factors  Influencing  Health 
Status  and  Other  Contracts  with  Health 
Services) 

I  B.  Implantable  Devices 
b.  Malignancy  Codes 

9.  Medicare  Code  Editor  (MCE)  Change 

10.  Surgical  Hierarchies 

11.  Refinement  of  Complications  and 
Comorbidities  (CC) 

12.  Review  of  Procedure  Codes  in  DRGs 
468,  476,  and  477 

a.  Moving  Procedure  Codes  from  DRG  468 
or  DRG  477  to  MDCs 

b.  Reassignment  of  Procediu'es  among 
DRGs  468,  476,  and  477 

c.  Adding  Diagnosis  Codes  to  MDCs 
,  13.  Changes  to  the  ICD-9-CM  Coding 

System 
14.  Other  Issues 

a.  Cochlear  Implemts 

b.  Bum  Patients  on  Mechanical  Ventilation 

c.  Multiple  Level  Spinal  Fusion 

d.  Heart  Assist  System  Implant 

e.  Drug-Eluting  Stents 

f.  Artificial  Anal  Spincter 

C.  Recalibrafion  of  DRG  Weights 

D.  Proposed  LTC-DRG  Reclassifications 
and  Relative  Weights  for  LTCHs  for  FY 
2004 

1.  Background 

2.  Proposed  Changes  in  the  LTC-DRG 
Classifications 

a.  Background 

b.  Patient  Classifications  into  DRGs 

3.  Development  of  the  Proposed  FY  2004 
LTC-DRG  Relative  Weights 

a.  General  Overview  of  Development  of  the 
'    LTC-DRG  Relative  Weights 

b.  Data 
b.  Hospital-Specific  Relative  Value 

Methodology 
d.  Low  Volume  LTC-DRGs 

4.  Steps  for  Determining  the  Proposed  FY 
2004  LTC-DRG  Relative  Weights 

p.  Add-On  Payments  for  New  Services  and 

j    Technologies 

il.  Background 

'2.  FY  2004  Status  of  Technology  Approved 
for  FY  2003  Add-On  Payments: 
Drotrecogin  Alfa  (Activated)— Xigris® 

p.  FY  2004  Applicants  for  New  Technology 

\    Add-On  Payments 

a.  Bone  Morphogenetic  Proteins  (BMPs)  for 
j   Spinal  Fusions 

b.  GLL\DEL®  Wafer 

#.  Review  of  the  High-Cost  Threshold 
6.  Technical  Changes 
in.  Proposed  Changes  to  the  Hospital  Wage 
Index 
A.  Background 
J.  Proposed  FY  2004  Wage  Index  Update 

I I  FY  2004  Wage  Index  Proposals 


1.  Elimination  of  Wage  Costs  Associated 
with  Rural  Health  Clinics  and  Federally 
Qualified  Health  Centers 

2.  Paid  Hours 

D.  Verification  of  Wage  Data  from  the 
Medicare  Cost  Reports 

E.  Computation  of  the  Proposed  FY  2004 
Wage  Index 

F.  Proposed  Revisions  to  the  Wage  Index 
Based  on  Hospital  Redesignation 

1.  General 

2.  Effects  of  Reclassification 

G.  Requests  for  Wage  Data  Corrections 
H.  Modification  of  the  Process  and 

Timetable  for  Updating  the  Wage  Index 
IV.  Other  Decisions  and  Proposed  Changes  to 
the  IPPS  for  Operating  Costs  and  GME 
Costs 

A.  Transfer  Payment  Policy 

1 .  Transfers  to  Another  Acute  Care 
Hospital 

2.  Technical  Correction 

3.  Expanding  the  Postacute  Care  Transfer 
Policy  to  Additional  DRGs 

B.  Rural  Referral  Centers 

1.  Case-Mix  Index 

2.  Discharges 

C.  Indirect  Medical  Education  (IME) 
Adjustment  and  Disproportionate  Share 
Hospital  (DSH)  Adjustment 

1.  Available  Beds  and  Patient  Days: 
Background 

2.  Unoccupied  Beds 

3.  Nonacute  Care  Beds  and  Days 

4.  Observation  Beds  and  Swing-Beds 

5.  Labor,  Delivery,  Recovery,  and 
Postpartum  Beds  and  Days 

6.  Days  Associated  with  Demonstration 
Projects  under  Section  1115  of  the  Act 

7.  Dual-Eligible  Patient  Days 

8.  Medicare+Choice  (M+C)  Days 

D.  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  Reclassification 
Process 

E.  Costs  of  Approved  Nursing  and  Allied 
Health  Education  Activities 

1.  Background 

2.  Continuing  Education  Issue  for  Nursing 
and  Allied  Health  Education  Activities 

3.  Programs  Operated  by  Wholly  Owned 
Subsidiary  Educational  Institutions  of 
Hospitals 

F.  Payment  for  Direct  Costs  of  Graduate 
Medical  Education 

1.  Background 

2.  Prohibition  Against  Counting  Residents 
Where  Other  Entities  First  Incur  the 
Training  Costs 

3.  Rural  Track  FTE  Limitation  for  Purposes 
of  Direct  GME  and  IME  for  Urban 
Hospitals  that  Establish  Separately 
Accredited  Approved  Medical  Programs 
in  a  Rural  Area 

a.  Change  in  the  Amount  of  Rural  Training 
Time  Required  for  an  Urban  Hospital  to 
Qualify  for  an  Increase  in  the  Rural 
Track  FTE  Limitation 

b.  Inclusion  of  Rural  Track  FTE  Residents 
in  the  Rolling  Average  Calculation 

4.  Technical  Changes  Related  to  Affiliated 
Groups  and  Affiliated  Agreements 

G.  Notification  of  Updates  to  the 
Reasonable  Compensation  Equivalent 
(RCE)  Umits 

1.  Background 

2.  Publication  of  the  Updated  RCE  Limits 


V.  PPS  for  Capital-Related  Costs 

VI.  Proposed  Changes  for  Hospitals  and 

Hospital  Units  Excluded  from  the  IPPS 

A.  Payments  to  Excluded  Hospitals  and 
Hospital  Units 

1.  Payments  to  Existing  Excluded  Hospitals 
and  Hospital  Units 

2.  Updated  Caps  for  New  Excluded 
Hospitals  and  Units 

3.  Implementation  of  a  PPS  for  IRFs 

4.  Implementation  of  a  PPS  for  LTCHs 

B.  Payment  for  Services  Furnished  at 
Hospitals-Within-Hospitals  and  Satellite 
Facilities 

C.  Clarification  of  Classification 
Requirements  for  LTCHs 

D.  Criteria  for  Payment  on  a  Reasonable 
Cost  Basis  for  Clinical  Diagnostic 
Laboratory  Services  Performed  by  CAHs 

E.  Technical  Changes 

VII.  MedPAC  Recommendations 

VIII.  Other  Required  Information 

A.  Requests  for  Data  from  the  Public 

B.  Collection  of  Information  Requirements 

Regulation  Text 

Addendum — Proposed  Schedule  of 
Standardized  Amounts  Effective  with 
Discharges  Occurring  On  or  After 
October  1.  2003  and  Update  Factors  and 
Rate-of-Increase  Percentages  Effective 
With  Cost  Reporting  Periods  Beginning 
On  or  After  October  1 ,  2003 

Tables 

Table  lA — National  Adjusted  Operating 

Standardized  Amounts,  Lat)or/Nonlabor 
Table  IC — Adjusted  Operating  Standardized 
Amounts  for  Puerto  Rico,  Labor/ 
Nonlabor 
Table  ID — Capital  Standard  Federal  Payment 

Rate 
Table  2 — Hospital  Average  Hourly  Wage  for 
Federal  Fiscal  Years  2002  (1998  Wage 
Data).  2003  (1999  Wage  Data),  and  2004 
(2000  Wage  Data)  Wage  Indexes  and  3- 
Year  Average  of  Hospital  Average  Hourly 
Wages 
Table  3A— 3-Year  Average  Hourly  Wage  for 

Urban  Areas 
Table  3B— 3-Year  Average  Hourly  Wage  for 

Rural  Areas 
Table  4A— Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 
Urban  Areas 
Table  4B— Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 
Rural  Areas 
Table  4C— Wage  Index  and  Capital 

Geographic  Adjustment  Factor  (GAF)  for 
Hospitals  That  Are  Reclassified 
Table  4F — Puerto  Rico  Wage  Index  and 
Capital  Geographic  Adjustment  Factor 
(GAF) 
Table  4G — Pre-Reclassified  Wage  Index  for 

Urban  Areas 
Table  4H— Pre-Reclassified  Wage  Index  for 

Rural  Areas 
Table  5 — List  of  Diagnosis-Related  Groups 
(DRGs),  Relative  Weighting  Factors,  and 
Geometric  and  Arithmetic  Mean  Length 
of  Stay  (LOS) 
Table  6A — New  Diagnosis  Codes 
Table  6B — New  Procedure  Codes 
Table  6C — Invalid  Diagnosis  Codes 
Table  6D — Invalid  Procedure  Codes 
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Table  6E — Revised  Diagnosis  Code  Titles 

Table  6F — Revised  Procedure  Code  Titles 

Table  6G — Additions  to  the  CC  Exclusions 
List 

Table  6H — Deletions  from  the  CC  Exclusions 
List 

Table  7A — Medicare  Prospective  Payment 
System  Selected  Percentile  Lengths  of 
Stay  FY  2002  MedPAR  Update  December 
2002  GROUPER  V20.0 

Table  7B — Medicare  Prospective  Payment 
System  Selected  Percentile  Lengths  of 
Stay  FY  2002  MedPAR  Update  December 
2002  GROUPER  V2 1.0 

Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted)  March 
2003 

Table  8B — Statewide  Average  Capital  Cost-to- 
Charge  Ratios  (Case  Weighted)  March 
2003 

Table  9 — Hospital  Reclassifications  and 

Redesignations  by  Individual  Hospital — 
FY  2004 

Table  10 — Mean  and  Standard  Deviations  by 
Diagnosis-Related  Groups  (DRGs) — FY 
2004 

Table  11— Proposed  LTC-DRGs  Relative 
Weights  and  Geometric  and  Five-Sixths 
of  the  Average  Length  of  Stay— FY  2004 

Appendix  A — Regulatory  Impact  Analysis 

Appendix  B — Recommendation  of  Update 
Factors  for  Operating  Cost  Rates  of 
Payment  for  Inpatient  Hospital  Services 

Acronyms 

AHIMA    American  Health  Information 

Management  Association 
AHA    American  Hospital  Association 
CAH    Critical  access  hospital 
CBSAs    Core  Based  Statistical  Areas 
CC    Complication  or  comorbidity 
CMS    Centers  for  Medicare  &  Medicaid 

Services 
CMSA    Consolidated  Metropolitan 

Statistical  Areas 
COBRA    Consolidated  Omnibus 

Reconciliation  Act  of  1985,  Pub.  L.  99- 

272 
CPI    Consumer  Price  Index 
CRNA    Certified  registered  nurse  anesthetist 
DRG    Diagnosis-related  group 
DSH    Disproportionate  share  hospital 
FDA    Food  and  Drug  Administration    ■ 
FQHC    Federally  qualified  health  center 
FTE    Full-time  eguivalent 
FY    Federal  fiscal  year 
GME    Graduate  medical  education 
HIPC    Health  Information  Policy  Council 
HIPAA    Health  Insurance  Portability  and 

Accountability  Act.  Pub.  L.  104^191 
HHA    Home  health  agency 
ICD-9-CM    International  Classification  of 

Diseases,  Ninth  Revision,  and  Clinical 

Modification 
ICD-10-PCS    International  Classification  of 

Ehseases  Tenth  Edition,  and  Procedure 

Coding  System 
IME    Indirect  medical  education 
IPPS    Acute  care  hospital  inpatient 

prospective  payment  system 
IRF    Inpatient  Rehabilitation  Facility 
LDRP    Labor,  delivery  room,  and 

postpartum 
LTC-DRG    Long-term  care  diagnosis-related 

group 


LTCH    Long-term  care  hospital 
MCE    Medicare  Code  Editor 
MDC    Major  diagnostic  category 
MDH    Medicare-dependent  small  rural 

hospital 
MedPAC    Medicare  Payment  Advisory 

Commission 
MedPAR    Medicare  Provider  Aijalysis  and 

Review  File 
MEI    Medicare  Economic  Index 
MGCRB    Medicare  Geographic  Classification 

Review  Board 
MPFS    Medicare  Physician  Fee  Schedule 
MSA    Metropolitan  Statistical  Area 
NECMA    New  England  County  Metropolitan 

Areas 
NCHS    National  Center  for  Health  Statistics 
NCHVS    National  Committee  on  Health  and 

Vital  Statistics 
O.R.    Operating  room 
PPS    Prospective  payment  system 
PRA    Per  resident  amount 
ProPAC    Prospective  Payment  Assessment 

Commission 
PRRB    Provider  Reimbursement  Review 

Board 
RCE    Reasonable  compensation  equivalent 
RHC    Rural  health  center 
RRC    Rural  referral  center 
SCH    Sole  community  hospital 
SNF    Skilled  nursing  facility 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982,  Pub.  L.  97- 

248 
UHDDS    Uniform  Hospital  Discharge  Data 

Set 

I.  Background 

A.  Summary 

1 .  Acute  Care  Hospital  Inpatient 
Prospective  Payment  System  (IPPS) 

Section  1886(d)  of  the  Social  Security 
Act  (the  Act)  sets  forth  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  imder 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively  set  rates.  Section 
1886(g)  of  the  Act  requires  the  Secretary 
to  pay  for  the  capital-related  costs  of 
hospital  inpatient  stays  imder  a 
prospective  payment  system  (PPS). 
Under  these  PPSs,  Medicare  payment 
for  hospital  inpatient  operating  and 
capital-related  costs  is  made  at 
predetermined,  specific  rates  for  each 
hospital  discharge.  Discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs). 

Tne  base  payment  rate  is  comprised  of 
a  standardized  amount  that  is  divided 
into  a  labor-related  share  and  a 
nonlabor-related  share.  The  labor- 
related  share  is  adjusted  by  the  wage 
index  applicable  to  the  area  where  the 
hospital  is  located;  and  if  the  hospital  is 
located  in  Alaska  or  Hawaii,  the 
nonlabor-related  share  is  adjusted  by  a 
cost-of-living  adjustment  factor.  This 
base  payment  rate  is  multiplied  by  the 
DRG  relative  weight. 

If  the  hospital  treats  a  high  percentage 
of  low-income  patients,  it  receives  a 


percentage  add-on  payment  applied  to 
the  DRG-adjusted  base  paytnent  rate. 
This  add-on  payment,  known  as  the 
disproportionate  share  hospital  (DSH) 
adjustment,  provides  for  a  percentage 
increase  in  Medicare  payments  to 
hospitals  that  qualify  under  either  of 
two  statutory  formulas  designed  to 
identify  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  For  qualifying  hospitals,  the 
amoimt  of  this  adjustment  may  vary 
based  on  the  outcome  of  the  statutory 
calculations. 

If  the  hospital  is  an  approved  teaching 
hospital,  it  receives  a  percentage  add-on 
payment  for  each  case  paid  under  the 
IPPS  (known  as  the  indirect  medical 
education  (IME)  adjustment).  This 
percentage  varies;  depending  on  the 
ratio  of  residents  to  beds. 

Additional  payments  may  be  made  for 
cases  that  involve  new  technologies  that 
have  been  approved  for  special  add-on 
payments.  To  qualify,  a  new  technology 
must  demonstrate  that  it  is  a  substantial 
clinical  improvement  over  technologies 
otherwise  available,  and  that,  absent  an 
add-on  payment,  it  would  be 
inadequately  paid  imder  the  regular 
DRG  payment. 

The  costs  incmred  by  the  hospital  for 
a  case  are  evaluated  to  determine 
whether  the  hospital  is  eligible  for  an 
additional  payment  as  an  outlier  case. 
This  additional  payment  is  designed  to 
protect  the  hospital  from  large  financial 
losses  due  to  unusually  expensive  ceises. 
Any  outlier  payment  due  is  added  to  the 
DRG-adjusted  base  payment  rate,  plus 
any  DSH,  IME,  and  new  technology  add- 
on adjustments. 

Altnough  payments  to  most  hospitals 
imder  the  IPPS  are  made  on  the  basis  of 
the  standardized  amounts,  some 
categories  of  hospitals  are  paid  the 
higher  of  a  hospital-specific  rate  based 
on  their  costs  in  a  base  year  (the  higher 
of  FY  1982,  FY  1987,  or  FY  1996)  or  the 
IPPS  rate  based  on  the  standardized 
amount.  For  example,  sole  community 
hospitals  (SCHs)  are  the  sole  source  of 
care  in  their  areas,  and  Medicare- 
dependent,  small  rural  hospitals 
(MDHs)  are  a  major  source  of  care  for 
Medicare  beneficiaries  in  their  areas. 
Both  of  these  categories  of  hospitals  are 
afforded  this  special  payment  protection 
in  order  to  maintain  access  to  services 
for  beneficiaries  (although  MDHs 
receive  only  50  percent  of  the  difference 
between  the  IPPS  rate  and  their 
hospital-specific  rates  if  the  hospital- 
specific  rate  is  higher  than  the  IPPS 
rate). 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  the  capital-related 
costs  of  inpatient  hospital  services  "in 
accordance  with  a  prospective  payment 


system  established  by  the  Secretary." 
The  basic  methodology  for  determining 
capital  prospective  payments  is  set  forSi 
in  our  regulations  at  42  CFR  412.308 
and  412.312.  Under  the  capital  PPS. 
payments  are  adjusted  by  fiie  same  DRG 
for  the  case  as  they  are  under  the 
operating  IPPS.  Similar  adjustments  are 
also  made  for  IME  and  DSH  as  under  the 
operating  IPPS.  In  addition,  hospitals 
may  receive  an  outlier  payment  for 
those  cases  that  have  unusually  high 
costs. 

The  existing  regulations  governing 
payments  to  hospitals  under  the  IPPS 
are  located  in  42  CFR  part  412,  subparts 
A  through  M. 

2.  Hospitals  and  Hospital  Units 
Exscluded  From  the  IPPS 

Under  section  1886(d)(1)(B)  of  the 
Act,  as  amended,  certain  specialty 
hospitals  and  hospital  units  are 
excluded  from  the  IPPS.  These  hospitals 
and  units  are:  Psychiatric  hospitals  and 
units,  rehabilitation  hospitals  and  units; 
long-term  care  hospitals  (LTCHs); 
children's  hospitals;  and  cancer 
hospitals.  Various  sections  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33),  the  Medicare,  Medicaid  and 
SCHIP  [State  Children's  Health 
Insurance  Program]  Balanced  Budget 
Refinement  Act  of  1999  (Pub.  L.  106- 
113),  and  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (Pub.  L.  106-554) 
provide  for  the  implementation  of  PPSs 
for  rehabilitation  hospitals  and  units 
(referred  to  as  inpatient  rehabilitation 
facilities  (IRFs)),  psychiatric  hospitals 
and  units,  and  LTCHs,  as  discussed 
bejow.  Children's  hospitals  and  cancer 
hospitals  continue  to  be  paid  under 
reasonable  cost-based  reimbursement. 
The  existing  regulations  governing 
payments  to  excluded  hospitals  and 
hospital  units  are  located  in  42  CFR 
parts  412  and  413. 

a.  Inpatient  Rehabilitation  Facilities. 
Under  section  1886(j)  of  the  Act,  as 
amended,  rehabilitation  hospitals  and 
units  (IRFs)  have  been  transitioned  from 
payment  based  on  a  blend  of  reasonable 
cost  reimbursement  subject  to  a 
hospital-specific  annual  limit  under 
section  1886(b)  of  the  Act  and 
prospective  payments  for  cost  reporting 
periods  beginning  January  1,  2002 
through  September  30,  2002,  to  payment 
on  a  full  prospective  payment  system 
basis  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
(66  FR  41316,  August  7,  2001  and  67  FR 
49982,  August  1,  2002).  The  existing 
regulations  governing  payments  under 
the  IRF  PPS  are  located  in  42  CFR  part 
412,  subpart  P. 


Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rules  27157 


b.  LTCHs.  Under  the  authority  of 
sections  123(a)  and  (c)  of  Pub.  L.  106- 
113  and  section  307(b)(1)  of  Pub.  L. 
106-554,  LTCHs  are  being  transitioned 
from  being  paid  for  inpatient  hospital 
services  beised  on  a  blend  of  reasonable 
cost-based  reimbursement  under  section 
1886(b)  of  the  Act  to  hilly  Federal 
prospective  rates  during  a  5-year  period, 
begiiming  with  cost  reporting  periods 
that  start  on  or  after  October  1,  2002.  For 
cost  reporting  periods  beginning  on  or 
after  October  1,  2006,  LTCHs  will  be 
paid  under  the  fully  Federal  prospective 
payment  rate  (the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55954)). 
LTCHs  may  elect  to  be  paid  based  on 
full  PPS  payments  instead  of  a  blended 
payment  in  any  year  during  the  5-year 
transition  period.  The  existing 
regulations  governing  payment  under 
the  LTCH  PPS  are  located  in  42  CFR 
part  412,  subpart  O. 

c.  Psychiatric  Hospitals  and  Units. 
Sections  124(a)  and  (c)  of  Pub.  L.  106- 
113  provide  for  the  development  of  a 
per  diem  PPS  for  payment  for  inpatient 
hospital  services  furnished  in 
psychiatric  hospitals  and  units  under 
the  Medicare  program,  effective  for  cost 
reporting  periods  begiiming  on  or  after 
October  1,  2002.  This  system  must 
include  an  adequate  patient 
classification  system  that  reflects  the 
differences  in  patient  resource  use  and 
costs  among  these  hospitals  and 
maintain  budget  neutrality.  We  are  in 
the  process  of  developing  a  proposed 
rule,  to  be  followed  by  a  final  rule,  to 
implement  the  PPS  for  psychiatric 
hospitals  and  units. 

3.  Critical  Access  Hospitals 

Under  sections  1814,  1820,  and 
1834(g)  of  the  Act,  payments  are  made 
to  critical  access  hospitals  (CAHs)  (that 
is,  rural  hospitals  or  facilities  that  meet 
certain  statutory  requirements)  for 
inpatient  and  outpatient  services  on  a 
reasonable  cost  basis.  Reasonable  cost  is 
determined  under  the  provisions  of 
section  1861(v)(l)(A)  of  the  Act  and 
existing  regulations  under  42  CFR  parts 
413  and  415. 

4.  Payments  for  Graduate  Medical 
Education 

Under  section  1886(a)(4)  of  the  Act, 
costs  of  approved  educational  activities 
are  excluded  from  the  operating  costs  of 
inpatient  hospital  services.  Hospitals 
with  approved  graduate  medical 
education  (GME)  programs  are  paid  for 
the  direct  costs  of  GME  in  accordance 
with  section  1886(h)  of  the  Act;  the 
amount  of  payment  for  direct  GME  costs 
for  a  cost  reporting  period  is  based  on 
the  hospital's  number  of  residents  in 
that  period  and  the  hospital's  costs  per 


resident  in  a  base  year.  The  existing 
regulations  governing  payments  to  the 
various  types  of  hospitals  are  located  in 
42  CFR  part  413. 

B.  Major  Contents  of  This  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  proposed  changes  to  the  Medicare 
IPPS  for  operating  costs  and  for  capital- 
related  costs  in  FY  2004.  We  also  are 
proposing  changes  relating  to  payments 
for  GME  costs,  payments  to  CAHs,  and 
payments  to  providers  classified  as 
psychiatric  hospitals  and  units  that 
continue  to  be  excluded  from  the  IPPS 
and  paid  on  a  reasonable  cost  basis.  The 
proposed  changes  would  be  effective  for 
discharges  occurring  on  or  after  October 
1,  2003. 

The  following  is  a  summary  of  the 
major  changes  that  we  are  proposing  to 
make: 

1.  Proposed  Changes  to  the  DRG 
Reclassifications  and  Recalibrations  of 
Relative  Weights 

As  required  by  section  1886(d)(4)(C) 
of  the  Act,  we  adjust  the  DRG 
classifications  and  relative  weights 
annually.  Based  on  analyses  of  Medicare 
claims  data,  we  are  proposing  to 
establish  a  number  of  new  DRGs  and 
make  changes  to  the  designation  of 
diagnosis  and  procedure  codes  under 
other  existing  DRGs.  Our  proposed 
changes  for  FY  2004  are  set  forth  in 
section  n.  of  this  preamble. 

Among  the  proposed  changes 
discussed  are: 

•  Expanding  the  number  of  DRGs  that 
are  split  on  the  basis  of  the  presence  or 
absence  of  complications  or 
comorbidities  (CCs).  The  DRGs  we  are 
proposing  to  split  are:  DRG  4  (Spinal 
Procedures),  DRG  5  (Extracranial 
Vascular  Procedures),  DRG  231  (Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur) 
and  DRG  400  (Lymphoma  and  Leukemia 
With  Major  O.R.  Procedure). 

•  Creating  two  new  DRGs  to 
differentiate  current  DRG  514  (Cardiac 
Defibrillator  Implant  With  Cardiac 
Catheterization)  on  the  basis  of  whether 
the  patient  does  or  does  not  experience 
any  of  the  following  symptoms:  acute 
myocardial  infarction,  heart  failure,  or 
shock. 

•  Changing  the  DRG  assignments  of 
certain  congenital  anomalies  that 
currently  result  in  patients  being 
assigned  to  newborn  DRGs  even  when 
the  patient  is  actually  an  adult.  We  also 
are  adding  to  the  list  of  major  problems 
in  newborns  that  affect  DRG  assignment. 

•  Modifying  DRG  492  (Chemotherapy 
With  Acute  Leukemia  as  Secondary 
Diagnosis)  to  include  in  this  DRG  cases 
receiving  high-dose  Interleukin-2  {IL-2) 
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chemotherapy  for  patients  with 
advanced  renal  cell  cancer  and 
advanced  melanoma. 

We  also  are  presenting  our  analysis  of 
applicants  for  add-on  payments  for 
high-cost  new  medical  technologies. 

2.  Proposed  Changes  to  the  Hospital 
Wage  Index 

In  section  ni.  of  this  preamble,  we 
discuss  proposed  revisions  to  the  wage 
index  and  the  annual  update  of  the 
wage  data.  Specific  issues  addressed  in 
this  section  include  the  following: 

•  The  proposed  FY  2004  wage  index 
update,  using  wage  data  from  cost 
reporting  periods  that  began  during  FY 
2000. 

•  Proposed  exclusion  of  the  wage 
data  for  rural  health  centers  (RHCs)  and 
Federally  qualified  health  centers 
(FQHCs)  from  the  calculation  of  the  FY 
2004  wage  index. 

•  Proposed  exclusion  of  paid  hours 
associated  with  military  and  jury  duty 
leave  from  the  wage  index  calculation, 
and  request  for  comments  on  possible 
exclusion  of  paid  lunch  or  meal  break 
hours. 

•  Proposed  revisions  to  the  wage 
index  based  on  hospital  redesignations 
and  reclassifications. 

•  Proposed  amendments  to  the 
timetable  for  reviewing  and  verifying    - 
the  wage  data  that  will  be  in  effect  for 
the  FY  2005  wage  index. 

3.  Other  Decisions  and  Proposed 
Changes  to  the  PPS  for  Inpatient 
Operating  and  GME  Costs 

In  section  IV.  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  parts  412  and  413 
and  set  forth  certain  proposed  changes 
concerning  the  following: 

•  Proposed  expansion  of  the  current 
postacute  transfer  policy  to  19 
additional  DRGs. 

•  Proposed  clarification  of  our 
policies  that  would  be  applied  to 
counting  hospital  beds  and  patient  days, 
in  particular  with  regard  to  the 
treatment  of  swing-beds  and  observation 
beds,  for  pui-poses  of  the  IME  and  DSH 
adjustments. 

•  Proposed  changes  in  our  policy 
relating  to  nursing  and  allied  health 
education  payments  to  wholly  owned 
subsidiary  educational  institutions  of 
hospitals. 

•  Proposed  clarification  of  policy 
relating  to  application  of  redistribution 
of  costs  and  community  support  funds 
in  determining  a  hospital's  resident 
training  costs. 

•  Proposed  change  in  the  amount  of 
rural  training  time  required  for  an  urban 
hospital  to  qualify  for  an  increase  in  the 
rural  track  FTE  limitation. 


•  Proposed  inclusion  of  FTE  residents 
training  in  rural  tracks  in  a  hospital's 
rolling  average  calculation. 

4.  PPS  for  Capital-Related  Costs 
In  section  V.,  of  this  preamble,  we 

discuss  the  payment  requirements  for 
capital-related  costs.  We  are  not 
proposing  any  changes  to  the  policies 
on  payments  to  hospitals  for  capital- 
related  costs. 

5.  Proposed  Changes  for  Hospitals  and 
Hospital  Units  Excluded  from  the  IPPS 

In  section  VI. ,  of  this  preamble,  we 
discuss  the  following  proposals 
concerning  excluded  hospitals  and 
hospital  units  emd  CAHs: 

•  Revisions  relating  to  the  operation 
of  excluded  "grandfathered"  hospitals- 
within-hospitals  in  effect  on  September 
30, 1999. 

•  Clarification  of  the  classification 
criteria  for  LTCHs. 

•  Clarification  of  the  policy  on 
payments  for  laboratory  services 
provided  by  a  CAH  to  patients  outside 
aCAH. 

6.  Determining  Prospective  Payment 
Operating  and  Capital  Rates  and  Rate-of- 
Increase  Limits 

In  the  Addendum  to  this  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  2004  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  establish  the  proposed 
threshold  amounts  for  outlier  cases.  In 
addition,  we  address  update  factors  for 
determining  the  rate-of-increase  limits 
for  cost  reporting  periods  beginning  in 
FY  2004  for  hospitals  and  hospital  units 
excluded  from  the  PPS. 

7.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
analysis  of  the  impact  that  the  proposed 
changes  described  in  this  proposed  rule 
would  have  on  affected  hospitals. 

8.  Proposed  Recommendation  of  Update 
Factor  for  Hospital  Inpatient  Operating 
Costs 

As  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act,  Appendix  B  provides 
our  recommendation  of  the  appropriate 
percentage  change  for  FY  2004  for  the 
following: 

•  Large  urban  area  and  other  area 
average  standardized  amounts  (and 
hospital-specific  rates  applicable  to 
SCHs  and  MDHs)  for  hospital  inpatient 
services  paid  imder  the  IPPS  for 
operating  costs. 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals 
and  hospital  imits  excluded  from  the 
IPPS. 


9.  Discussion  of  Medicare  Payment 
Advisory  Commission 
Recommendations 

Under  section  1805(b)  of  the  Act,  the 
Medicare  Payment  Advisory 
Commission  (MedPAC)  is  required  to 
submit  a  report  to  Congress,  no  later 
than  March  1  of  each  year,  that  reviews 
and  makes  recommendations  on 
Medicare  payment  policies.  This  annual 
report  makes  recommendations 
concerning  hospital  inpatient  payment 
policies.  In  section  Vn.,  of  this 
preamble,  we  discuss  the  MedPAC 
recommendations  and  any  actions  we 
are  proposing  to  take  with  regard  to 
them  (when  an  action  is  recommended). 
For  further  information  relating 
specifically  to  the  MedPAC  March  1 
report  or  to  obtain  a  copy  of  the  report, 
contact  MedPAC  at  (202)  653-7220  or 
visit  MedPAC's  Web  site  at:  http:// 
www.medpac.gov. 

n.  Proposed  Changes  to  ORG 
Classifications  and  Relative  Weights 

A.  Background 

Section  1886(d)  of  the  Act  specifies 
that  the  Secretary  shall  establish  a 
classification  system  (referred  to  as 
DRGs)  for  inpatient  discharges  and 
adjust  payments  under  the  IPPS  based 
on  appropriate  weighting  factors 
assigned  to  each  DRG.  Therefore,  under 
the  IPPS,  we  pay  for  inpatient  hospital 
services  on  a  rate  per  discharge  basis 
that  varies  according  to  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  multiplies  an 
individual  hospital's  payment  rate  per 
case  by  the  weight  of  the  DRG  to  which 
the  case  is  assigned.  Each  DRG  weight 
represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  all 
DRGS. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  at  least  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 
1,  2003  are  discussed  below. 
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B.  DRG  Reclassification 
1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  IPPS  based  on  the 
principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay. 
In  a  small  nimiber  of  DRGs, 
classification  is  also  based  on  the  age, 
sex,  and  discharge  status  of  the  patient. 
The  diagnosis  and  procedure 
information  is  reported  by  the  hospital 
using  codes  fi'om  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM). 

For  FY  2003,  cases  are  assigned  to  one 
of  510  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body.  For  example,  MDC  6  is 
Diseases  and  Disorders  of  the  Digestive 
System.  This  approach  is  used  because 
the  clinical  care  is  generally  organized 
in  accordance  with  the  organ  system 
affected.  However,  some  MDCs  are  not 
constructed  on  this  basis  because  they 
involve  multiple  organ  systems  (for 
example,  MDC  22  (Bums)).  The  table 
below  lists  the  25  MDCs. 


2 
3 

5 
6 
7 
8 

9 
1C 
11 
12 
13 
14 
15 

j 
16 

17 

18 


Major  Diagnostic  Categories 


Diseases  and  Disorders  of  the  Nerv- 
ous System. 

Diseases  and  Disorders  of  the  Eye. 

Diseases  and  Disorders  of  the  Ear, 
Nose,  Mouth,  and  Throat. 

Diseases  and  Disorders  of  the  Res- 
I      piratory  System. 

Diseases  and  Disorders  of  the  Cir- 
culatory System. 

Diseases  and  Disorders  of  the  Diges- 
tive System. 

Diseases  and  Disorders  of  the 
Hepatobiliary  System  and  Pancreas. 

Diseases  and  Disorders  of  the  Mus- 
culoskeletal System  and  Connective 
Tissue. 

Diseases  and  Disorders  of  the  Skin, 
Subcutaneous  Tissue  and  Breast. 

Endocrine,  Nutritional  and  Metabolic 
Diseases  and  Disorders. 

Diseases  and  Disorders  of  the  Kidney 
and  Urinary  Tract. 

Diseases  and  Disorders  of  the  Male 
Reproductive  System. 

Diseases  and  Disorders  of  the  Female 
Reproductive  System. 

Pregnancy,  Childbirth,  and  the  Puer- 
perium. 

Newtwms  and  Other  Neonates  with 
Conditions  Originating  in  the 
Perinatal  Period. 

Diseases  and  Disorders  of  the  Blood 
and  Blood  Forming  Organs  and 
Immunological  Disorders. 

Myeloproliferative  Diseases  and  Dis- 
orders and  Poorty  Differentiated 
Neoplasms. 

Infectious  and  Parasitic  Diseases  (Sys- 
temic or  Unspecified  Sites). 


19 
20 

21 

22 

23 

24 
25 


Major  Diagnostic  Categories 


Mental  Diseases  and  Disorders. 

Alcohol/Drug  Use  and  Alcohol/Drug  In- 
duced Organic  Mental  Disorders. 

Injuries,  Poisonings,  and  Toxic  Effects 
of  Drugs. 

Bums. 

Factors  Influencing  Health  Status  and 
Other  Contacts  with  Health  Services. 

Multiple  Significant  Trauma. 

Human  Immunodeficiency  Virus 
Infections, 


In  general,  cases  are  assigned  to  an 
MDC  based  on  the  patient's  principal 
diagnosis  before  assigiunentto  a  DRG. 
However,  for  FY  2003,  there  are  eight 
DRGs  to'Vhich  cases  are  directly 
assigned  on  the  basis  of  ICD-9-CM 
procedure  codes.  These  are  the  DRGs  for 
heart,  liver,  bone  marrow,  lung 
transplants,  simultaneous  pancreas/ 
kidney,  and  pancreas  transplants  (DRGs 
103,  480.  481,  495,  512,  and  513, 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  and  medical 
DRGs.  Surgical  DRGs  are  based  on  a 
hierarchy  that  orders  operating  room 
(O.R.)  procediues  or  groups  of  O.R. 
procediu-es  by  resource  intensity. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age  (less  than  or  greater  than  1 7 
years  of  age).  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of  a 
complication  or  a  comorbidity  (CC). 
Generally,  nonsurgical  procedures 
and  minor  surgical  procedures  not 
usually  performed  in  an  operating  room 
are  not  treated  as  O.R.  procedures. 
However,  there  are  a  few  non-O.R. 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

Patients'  diagnosis,  procedure, 
discharge  status,  and  demographic 
information  is  fed  into  the  Medicare 
claims  processing  systems  and  subjected 
to  a  series  of  automated  screens  called 
the  Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  into  the  appropriate 
DRG  by  the  Medicare  GROUPER 
software  program.  The  GROUPER 
program  was  developed  as  a  means  of 
classifying  each  case  into  a  DRG  on  the 
basis  of  the  diagnosis  and  procedure 
codes  and,  for  a  limited  number  of 


DRGs,  demographic  information  (that  is, 
sex,  age,  and  discharge  status). 

After  cases  are  screened  through  the 
MCE  and  assigned  to  a  DRG  by  the 
GROUPER,  a  payment  is  calculated  by 
the  PRICER  software.  The  PRICER 
calculates  the  payments  for  each  case 
covered  by  the  IPPS  based  on  the  DRG 
relative  weight  and  factors  associated 
with  each  hospital,  such  as  IME  and 
DSH  adjustments. 

The  records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  "data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights.  However,  in  the  July 
30, 1999  IPPS  final  rule  (64  FR  41500). 
we  discussed  a  process  for  considering 
non-MedPAR  data  in  the  recalibration 
process.  In  order  for  the  use  of 
particular  data  to  be  feasible,  we  must 
have  sufficient  time  to  evaluate  and  test 
the  data.  The  time  necessary  to  do  so 
depends  upon  the  nature  and  quality  of 
the  data  submitted.  Generally,  however, 
a  significant  sample  of  the  data  should 
be  submitted  by  mid-October  for 
consideration  in  conjimction  with  the 
next  year's  proposed  rule,  so  that  we 
can  test  the  data  and  make  a  preliminary 
assessment  as  to  the  feasibility  of  using 
t^e  data.  Subsequently,  a  complete 
database  should  be  submitted  by  early 
December  for  consideration  in 
conjunction  with  the  next  year's 
proposed  rule. 

Many  of  the  changes  to  the  DRG 
classifications  are  the  result  of  specific 
issues  brought  to  our  attention  by 
interested  parties.  We  encourage 
individuals  with  concerns  about  the 
DRG  classifications  to  bring  those 
concerns  to  our  attention  in  a  timely 
maimer  so  they  can  be  carefully 
considered  for  possible  inclusion  in  the 
next  proposed  rule  and  so  any  proposed 
changes  may  be  subjected  to  public 
review  and  conunent.  Therefore,  similar 
to  the  timetable  for  interested  parties  to 
submit  non-MedPAR  data  for 
consideration  in  the  DRG  recalibration 
process,  concerns  about  DRG 
classification  issues  should  be  brought 
to  our  attention  no  later  than  early 
December  in  order  to  be  considered  and 
possibly  included  in  the  next  annual 
proposed  rule  updating  the  IPPS. 

The  changes  we  are  proposing  to  the 
DRG  classification  system  for  FY  2004 
GROUPER  version  21.0  and  to  the 
methodology  to  recalibrate  the  DRG 
weights  are  set  forth  below.  Unless 
otherwise  noted,  our  DRG  analysis  is 
based  on  data  from  the  December  2002 
update  of  the  FY  2002  MedPAR  file, 
which  contains  hospital  bills  received 
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through  December  31,  2002,  for 
discharges  in  FY  2002. 

2.  Review  of  DRGs  for  CC  Split 

In  an  effort  to  improve  the  clinical 
and  cost  cohesiveness  of  the  DRG 
classification  system,  we  have  evaluated 
whether  additional  DRGs  should  be 
split  based  on  the  presence  or  absence 
of  a  CC.  There  are  currently  116  paired 
CC  split  DRGs.  We  last  performed  a 
systematic  evaluation  and  considered 
changes  to  the  DRGs  to  recognize  the 
within-DRG  cost  differences  based  on 
the  presence  or  absence  of  CCs  in  1994 
(May  27.  1994  IPPS  proposed  rule.  59 
FR  27715).  In  1994.  we  described  a 
refined  DRG  system  based  on  a  list  of 
secondary  diagnoses  that  have  a  major 
effect  on  the  resources  used  by  hospitals 
in  treating  patients  across  DRGs.  We 
analyzed  how  the  presence  of  the 
secondary  diagnosis  affected  resource 
use  compared  to  other  secondary 
diagnoses,  and  classified  these 
secondary  diagnoses  as  non-CC,  CC,  or 
major  CC.  After  finalizing  the  • 
classification  of  secondary  diagnoses, 
we  evaluated  which  collapsed  DRGs 
should  be  split  on  the  basis  of  the 
presence  8  of  a  major  CC,  other  CC,  or 
both.i  However,  this  refined  system  was 
not  implemented  because  we  did  not 
believe  it  would  be  prudent  policy  to 
make  changes  for  which  we  could  not 
predict  the  effect  on  the  case-mix  (the 
average  DRG  relative  weight  for  all 
cases)  and,  thus,  payments  (60  FR 
29209).  We  were  concerned  that  we 
would  be  unable  to  fulfill  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recalibration  of  weighting  factors. 
That  is,  our  experience  has  been  that 


hospitals  respond  to  major  changes  to 
the  DRGs  by  changing  their  coding 
practices  in  ways  that  increase  total 
payments  (for  example,  by  beginning  to 
include  ICM-9-CM  codes  that 
previously  did  not  affect  payment  for  a 
case).  Because  changes  in  coding 
behavior  do  not  represent  a  real  increase 
in  the  severity  of  the  overall  mix  of 
cases,  total  payments  should  not 
increase.  The  only  way  to  ensure  this 
behavioral  response  does  not  lead  to 
higher  total  payments  is  to  make  an 
offsetting  adjustment  to  the  system  in 
advance  of  the  fiscal  year  when  the 
changes  are  effective. 

Section  301(e)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits  * 
Improvement  and  Protection  Act  of 
2000  Public  Law  106-554  authorized 
the  Secretary  to  make  such  a 
prospective  adjustment  to  the  average 
standardized  amounts  for  discharges 
occurring  on  or  after  October  1,  2001,  to 
ensure  the  total  payment  impacts  of 
changes  to  the  DRGs  do  not  result  in  any 
more  or  less  total  spending  than  would 
otherwise  occur  without  the  changes 
(budget  neutrality). 

Pending  a  decision  whether  to  replace 
ICD-9-CM  with  another  classification 
system,  we  are  not  proposing  to  proceed 
with  implementing  a  refined  DRG 
system  at  this  time.  The  refined  DRG 
system  discussed  in  the  1994  Federal 
Register  involved  a  complete  and 
thorough  assessment  of  all  of  the  ICD- 
9-CM  diagnosis  codes  in  order  to 
establish  an  illness  severity  level 
associated  with  each  code.  Rather  than 
undertaking  the  time-consuming 
process  of  establishing  illness  severity 
levels  for  all  ICD-9-CM  codes  at  this 
time,  we  believe  the  more  prudent 
course  would  be  to  delay  this  evaluation 


pending  the  potential  replacement  of 
ICD-9-CM.  For  example,  the  National 
Committee  on  Health  and  Vital 
Statistics  (NCHVS)  is  considering 
making  a  recommendation  to  the 
Secretary  on  whether  to  recommend  the 
adoption  of  ICD-10-CM  and  the  ICD- 
10-Procedure  Coding  System  (PCS)  as 
the  national  uniform  standard  coding 
system  for  inpatient  reporting. 

In  the  meantime,  we  have  undertaken 
an  effort  to  identify  groups  of  DRGs 
where  a  CC-split  appears  most  justified. 
Oui  analysis  identified  existing  DRGs 
that  meet  the  following  criteria:  a 
reduction  in  variance  in  charges  within 
the  DRG  of  at  least  4  percent;  fewer  than 
75  percent  of  all  patients  in  the  current 
DRG  would  be  assigned  to  the  with-CC 
DRG;  and  the  overall  payment  impact 
(higher  payments  for  cases  in  the  with- 
CC  DRG  offset  by  lower  payments  for 
cases  in  the  without-CC  DRG)  is  at  least 
$40  million. 

The  following  four  DRGs  meet  these 
criteria:  DRG  4  (Spinal  Procedures)  and 
DRG  5  (Extracranial  Vascular 
Procedures)  in  MDC  1  (Diseases  and 
Disorders  of  the  Nervous  System);  DRG 
231  (Local  Excision  and  Removal  of 
Internal  Fixation  Devices  Except  Hip 
and  Femur)  in  MDC  8  (Diseases  and 
Disorders  of  the  Musculoskeletal  and 
Connective  Tissue);  and  DRG  400 
(Lymphoma  and  Leukemia  with  Major 
O.R.  Procedure)  in  MDC  17 
(Myeloproliferative  Diseases  and 
Disorders  and  Poorly  Differentiated 
Neoplasms). 

The  following  data  indicate  that  the 
presence  or  absence  of  a  CC  was  found 
to  have  a  significant  impact  on  patient 
charges  and  average  length  of  stays  in 
these  four  DRGs. 


DRG 

r 

Number  of 
cases 

Average 
charges 

Average 
length  of  stay 

DRG  4  (Current) .- 

4,488 

2,514 

1,974 

64,942 

29,296 

35,646 

8,971 

4,565 

4,406 

4,275 

2,990 

1,285 

$35,074 
46,071 
21,070 
18,613 
23,213 
14,833 
20,147 
25,948 
14,136 
39,953 
49,044 
18,799 

7.3 

WrthCC  

10.0 

Without  CC  

3.9 

DRG  5  (Current)     

2.9 

WithCC  

4.1 

Without  CC  

2.0 

DRG  231  (Cun-ent) 

4.9 

WithCC  

6.9 

Without  CC  

2.9 

DRg  400  (Current)  

9.0 

With  CC  

11.2 

Without  CC  

4.0 

Therefore,  we  are  proposing  to 
establish  the  following  new  DRGs: 
proposed  DRG  531  (Spinal  Procedures 


With  CC)  and  proposed  DRG  532 
(Spinal  Procedures  Without  CC)  in  MDC 
1;  proposed  DRG  533  (Extracranial 


Vascular  Procedures  With  CC)  and 
proposed  DRG  534  (Extracranial 
Vascular  Procedures  Without  CC)  in 


'  The  complete  description  of  the  analysis  was 
published  in  the  Health  Care  Financing  Beview 
(Edwards,  N..  Honemann,  D.,  Burley,  D..  Navarro. 


M..  "Refinement  of  the  Medicare  Diagnosis-Related 
Groups  to  Incorporate  a  Measure  of  Severity." 


Health  Caw  Financing  Review.  Winter  1994.  Vol. 
16.  No.  2.  p.  45). 
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MDC  1;  proposed  DRG  537  (Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
With  CC)  and  proposed  DRG  538  (Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
Without  CC)  in  MDC  8;  and  proposed 
WIG  539  (Lymphoma  and  Leukemia 
With  Major  O.R.  Procedure  With  CC) 
and  DRG  540  (Lymphoma  and  Leukemia 
Widi  Major  O.R.  Procedure  Without  CC) 
in  MDC  17.  We  are  proposing  that  DRGs 
4,  5,  231,  and  400  would  become 
invalid. 

3.  MDC  1  (Diseases  and  Disorders  of  the 
Nervous  System) 

a.  Revisions  of  DRGs  1  and  2.  In  the 
FY  2003  IPPS  final  rule,  we  split  DRGs 
1  and  2  (Craniotomy  Age  >17  With  and 
Without  CC,  respectively)  based  on  the 
presence  or  absence  of  a  CC  (67  FR 
49986).  We  have  received  several 
proposals  related  to  devices  or 
procedures  that  are  used  in  a  small 
subset  of  cases  fi-om  these  DRGs.  These 
proposals  argue  that  the  current 
pa5rment  for  these  devices  or  procedures 
imder  DRGs  1  and  2  is  inadequate.  2 

Therefore,  we  undertook  an  analysis 
of  the  charges  of  various  procedures  and 
diagnoses  within  DRGs  1  and  2  to  assess 
whether  further  changes  to  these  DRGs 
may  be  warranted.  Currently,  the 
average  charges  for  cases  assigned  to 
DRGs  1  and  2  are  approximately 
$55,000  and  $30,000,  respectively.  We 
are  proposing  to  create  two  separate 
new  DRGs  for:  Cases  with  an 
intracranial  vascular  procedure  and  a 
principal  diagnosis  of  an  intracranial 
hemorrhage;  and  craniotomy  cases  with 
a  ventricular  shunt  procedure  (absent 
another  procedure).  The  former  set  of 
cases  are  much  more  expensive  than 
those  presently  in  DRGs  1  and  2;  the 
latter  set  of  cases  are  much  less 
expensive. 

(1)  Intracranial  Vascular  Procedures 

Our  analysis  indicated  that  patients 
with  an  intracranial  vascular  procedure 
and  a  principal  diagnosis  of  an 
intracranial  hemorrhage  were 
significantly  more  costly  than  other 
cases  in  DRGs  1  and  2.  These  patients 
have  an  acute  condition  with  a  high 
severity  of  illness  and  risk  of  mortality. 
There  were  917  cases  in  DRGs  1  and  2 
with  an  intracranial  vascidar  procedure 
and  a  principal  diagnosis  of  hemorrhage 
with  average  charges  of  approximately 
$113,884,  which  are  much  higher  than 


^  We  also  examined  the  issue  of  treating  brain 
tumors  through  the  implantation  of  chemotherapy 
wafers.  This  analysis  is  discussed  later  in  this 
preamble  under  section  II.E.2.b.  relative  to  the 
api^ication  for  new  technology  add-on  payments 
for  the  GUADEL®  Wafer.  , 


the  average  charges  of  DRGs  1  and  2 
noted  above. 

We  also  found  890  cases  that  had  an 
intracranial  vascular  procedure  without 
a  principal  diagnosis  of  hemorrhage  (for 
example,  nonruptured  aneurysms). 
These  cases  are  generally  less  acutely  ill 
than  those  involving  ruptured 
aneurysms,  and  have  a  lower  risk  of 
mortality.  Among  these  890  cases,  the 
average  charges  were  approximately 
$52,756,  which  are  much  more  similar 
to  the  average  charges  for  all  cases  in 
DRGs  1  and  2. 

Based  on  this  analysis,  we  are 
proposing  to  create  new  DRG  528 
(Intracranial  Vascular  Procedure  With  a 
Principal  Diagnosis  of  Hemorrhage)  for 
patients  with  an  intracranial  vascular 
procedure  and  an  intracranial 
hemorrhage.  We  are  proposing  that 
cases  involving  intracranial  vascidar 
procedures  without  a  principal 
diagnosis  of  hemorrhage  would  remain 
in  DRGs  1  and  2. 

Proposed  new  DRG  528  would  have 
the  following  principal  diagnoses: 

•  094.87,  Syphilitic  ruptured  cerebral 
aneurysm 

•  430,  Subarachnoid  hemorrhage 

•  431,  Intracerebral  hemorrhage 

•  432.0,  Nontraiunatic  extradural 
hemorrhage 

•  432.1,  Subdural  hemorrhage  > 

•  432.9,  Unspecified  intracranial 
hemorrhage 

And  operating  room  procedures: 

•  02.13,  Ligation  of  meningeal  vessel 

•  38.01,  Incision  of  vessel,  intracranial 
vessels 

•  38.11,  Endarterectomy,  intracranial 
vessels 

•  38.31,  Resection  of  vessel  with 
anastomosis,  intracranial  vessels 

•  38.41,  Resection  of  vessel  with 
replacement,  intracranial  vessels 

•  38.51,  Ligation  and  stripping  of 
varicose  veins,  intracranial  vessels 

•  38.61,  Other  excision  of  vessels, 
intracranial  vessels 

•  38.81,  Other  surgical  occlusion  of 
vessels,  intracranial  vessels 

•  39.28,  Extracranial-intracranial  (EC- 
IC)  vascular  bypass 

•  39.51,  Clipping  of  aneurysm 

•  39.52,  Other  repair  of  aneursym 

•  39.53,  Repair  of  arteriovenous  fistula 

•  39.72,  Endovascular  repair  or 
occlusion  of  head  and  neck  vessels 

•  39.79,  Other  endovascvdar  repair  of 
aneurysm  of  other  vessels 

(2)  Ventricular  Shunt  Procedures 

We  also  found  that  craniotomy 
patients  who  had  a  ventricidar  shimt 
procedure  (absent  another  procedure) 
were  significantly  less  costly  than  other 
craniotomy  patients  in  DRGs  1  and  2. 
Ventricular  shimts  are  normally 


performed  for  draining  intracranial 
fluid.  A  ventricidar  shunt  is  a  less 
extensive  procedure  than  the  other 
intracranial  procedures  in  DRGs  1  and 
2.  As  a  result,  if  a  ventricular  shunt  is 
the  only  intracranial  procedure 
performed,  these  cases  vrill  typically  be 
less  cosUy. 

There  were  4,373  cases  in  which  only 
ventricular  shunt  procedures  were 
performed.  These  cases  had  average 
charges  of  approximately  $27,188. 
However,  the  presence  or  absence  of  a 
CC  had  a  significant  impact  on  patient 
charges  and  lengths  of  stay.  There  were 
2,533  cases  with  CC,  with  average 
charges  of  approximately  $33,907  and 
an  average  length  of  stay  of  8.2  days.  In 
contrast,  there  were  1,840  cases  without 
CC,  with  average  charges  of 
approximately  $17,939  and  an  average 
length  of  stay  of  3.7  days. 

Therefore,  we  are  proposing  to  create 
two  new  DRGs,  splitting  on  CC,  for 
patients  with  only  a  vascular  shunt 
procedure:  proposed  new  DRG  529 
(Ventricular  Shunt  Procedures  With  CC) 
,  and  proposed  new  DRG  530  (Ventricular 
Shunt  Procedures  Without  CC). 

Proposed  new  DRG  529  would  consist 
of  any  principal  diagnosis  in  MDC  5, 
with  the  presence  of  a  CC  and  one  of  the 
following  operating  room  procedures: 

•  02.31,  Ventricular  shunt  to 
structure  in  head  and  neck 

•  02.32,  Ventricular  shunt  to 
circulatory  system 

•  02.33,  Ventricular  shunt  to  thoracic 
cavity 

•  02.34,  Ventricular  shunt  to 
abdominal  cavity  and  organs 

•  02.35,  Ventricular  shunt  to  urinary 
system 

•  02.39,  Other  operations  to  establish 
drainage  of  ventricle 

•  02.42,  Replacement  of  ventricular 
shunt 

•  02.43,  Removal  of  ventricular  shunt 
Proposed  new  DRG  530  would  consist 

of  any  principal  diagnosis  in  MDC  5 
with  one  of  the  operating  room 
procedures  listed  above  for  the 
proposed  new  DRG  529,  but  without  the 
presence  of  a  CC. 

b.  DRG  23  (Nontraumatic  Stupor  and 
Coma).  In  DRG  23  (Nontraumatic  Stupor 
and  Coma),  there  are  currenUy  six 
principal  diagnoses  identified  by  the 
following  ICD-9-CM  diagnosis  codes: 
348.4,  Compression  of  the  brain;  348.5, 
Cerebral  edema;  780.01,  Coma;  780.02, 
Transient  alteration  of  awareness; 
780.03,  Persistent  vegetative  state;  and 
780.09,  Other  alteration  of 
consciousness.  Code  780.02  is  often 
used  to  describe  the  diagnosis  of 
psychiatric  patients  rather  than  the 
diagnosis  of  patients  with  severe 


27162 


Federal  Register / Vol.  68,  No.  96 /Monday.  May  19.  2003 / Proposed  Rules 


neurological  disorders.  The  treatment 
plan  for  a  patient  with  "transient 
alteration  of  awareness"  is  clinically 
very  different  from  the  treatment  plan 
for  a  coma  patient.  Furthermore,  many 
patients  with  this  diagnosis  are  treated 
in  psychiatric  facilities  rather  than  in 
acute  care  hospitals. 

Although  there  are  neurological 
patients  who  present  with  the  complaint 
of  "transient  alteration  of  awareness," 
the  cause  of  this  alteration  of 
consciousness  is  commonly  identified, 
and  the  principal  diagnosis  for  the 
hospital  admission  is  the  etiology  of  the 
alteration  of  consciousness  rather  than 
the  symptom  itself.  For  the  few 
remaining  neurological  patients  for 
whom  the  cause  is  not  identified  and  for 
whom  code  780.02  is  assigned  as  the 
principal  diagnosis,  we  still  believe  that 
the  care  of  these  patients  is  different 
than  the  care  of  patients  with  coma  or 
cerebral  edema. 

Because  we  believe  the  patients  with 
a  principal  diagnosis  of  "transient 
alteration  of  consciousness"  are  more 
clinically  related  to  the  patients  in  DRG 
429  (Organic  Distiubances  and  Mental 
Retardation)  in  MDC  19  (Mental 
Diseases  and  Disorders),  we  are 
proposing  that  patients  who  are 
assigned  a  principal  diagnosis  of  code 
780.02  will  be  assigned  to  DRG  429 
instead  of  DRG  23.  DRG  429  also 
contains  similar  diagnoses,  such  as  code 
293.81,  Organic  delusional  syndrome 
and  code  293.82,  Organic  hallucinosis 
syndrome.  We  note  that  the  charges  for 
the  patient  cases  in  DRGs  23  and  429  are 
very  similar  ($11,559  and  $11,713, 
respectively),  so  the  proposed 


movement  of  code  780.02  from  DRG  23 
to  DRG  429  would  have  minimal 
payment  impact.  Moving  this  diagnosis 
code  would  also  consolidate  diagnoses 
treated  frequently  in  psychiatric 
hospitals  in  those  DRGs  that  are  likely 
to  be  a  part  of  the  upcoming  proposed 
Medicare  psychiatric  facility  PPS. 

4.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

a.  DRG  478  (Other  Vascular  Procedures 
With  CO  and  DRG  479  (Other  Vascular 
Procedures  Without  CC) 

Code  37.64  (Removal  of  heart  assist 
system)  in  DRGs  478  and  479  describes 
the  operative,  as  opposed  to  bedside, 
removal  of  a  heart  assist  system.  Based 
on  comments  we  received  suggesting 
that  code  37.64  was  inappropriately 
assigned  to  DRGs  478  and  479,  we 
reviewed  the  MedPAR  data  for  both 
DRGs  478  and  479  and  DRG  110  (Major 
Cardiovascular  Procedures  With  CC) 
and  DRG  111  (Major  Cardiovascular 
Procediu-es  Without  CC)  to  assess  the 
appropriate  assignment  of  code  37.64. 

We  foimd  that  there  were  only  1 7 
cases  of  code  37.64  in  DRGs  478  and 
479,  with  an  average  length  of  stay  of 
14.1  days  and  average  charges  of 
$105,153.  There  were  a  total  of  90,591 
cases  in  DRGs  478  and  479  that  did  not 
contain  code  37.64.  These  cases  had  an 
average  length  of  stay  of  6.6  days  and 
average  charges  of  $31,879.  In  DRGs  110 
and  111,  we  found  an  average  length  of 
stay  of  8.1  days,  with  average  charges  of 
$54,653. 

We  are  proposing  to  remove  code 
37.64  from  DRGs  478  and  479  and 


reassign  it  to  DRGs  110  and  111.  The 
surgical  removal  of  a  heart  assist  system 
is  a  major  cardiovascular  procedure  and, 
therefore,  more  appropriately  assigned 
to  DRGs  110  and  111.  Accordingly,  we 
believe  this  DRG  assignment  for  this 
procedure  is  more  clinically  and 
financially  appropriate. 

b.  DRGs  514  (Cardiac  Defibrillator 
Implant  With  Cardiac  Catheterization) 
and  515  (Cardiac  Defibrillator  Implant 
Without  Cardiac  Catheterization) 

(1)  Cardiac  Defibrillator  Implant  With 
Cardiac  Catheterization  With  Acute 
Myocardial  Infarction 

We  received  a  recommendation  that 
we  modify  DRG  514  (Cardiac 
Defibrillator  Implant  With  Cardiac 
Catheterization)  and  DRG  515  (Cardiac 
Defibrillator  Implant  Without  Cardiac 
Catheterization)  so  that  these  DRGs  are 
split  based  on  the  presence  or  absence 
of  acute  myocardial  infarction,  heart 
failure,  or  shock.  We  note  that  the 
increased  cost  of  treating  cardiac 
patients  with  acute  myocardial 
infarction,  heart  failure,  or  shock  is 
recognized  in  the  payment  logic  for 
pacemaker  implants  (DRG  115 
(Permanent  Cardiac  Pacemaker  Implant 
With  Acute  Myocardial  Infarction.  Heart 
Failure  or  Shock,  or  AICD  Lead  or 
Generator)  and  DRG  116  (Other 
Permanent  Cardiac  Pacemaker 
Implant)). 

We  examined  FY  2002  MedPAR  data 
regarding  the  number  of  cases  and  the 
average  charges  for  DRGs  514  and  515. 
The  results  of  our  examination  are 
summarized  in  the  following  table. 


DRG 

Numt>er  of 
cases 

Average 
charges 

With  AMI, 

heart  failure, 

or  shock  count 

Average 
charges 

514                                        

16,743 
4,674 

$97,133 
76,537 

3.623 
935 

$120,852 

515 

84,140 

A  cardiac  catheterization  is  generally 
performed  to  establish  the  nature  of  the 
patient's  cardiac  problem  and  determine 
if  implantation  of  a  cardiac  defibrillator 
is  appropriate.  Generally,  the  cardiac 
catheterization  can  be  done  on  an 
outpatient  basis.  Patients  who  are 
adinitted  with  acute  myocardial 
infarction,  heart  failure,  or  shock  and 
have  a  cardiac  catheterization  are 
generally  acute  patients  who  require 
emergency  implantation  of  the 
defibrillator.  Thus,  there  are  very  high 
costs  associated  with  these  patients. 

We  found  that  the  average  charges  for 
patients  with  cardiac  catheterizations 
who  also  had  acute  myocardial 
infarction,  heart  failiue.  or  shock  were 


$120,852,  compared  to  the  average 
charges  for  all  DRG  514  cases  of 
$97,133.  Therefore,  we  are  proposing  to 
split  DRG  514  and  create  a  new  DRG  for 
patients  receiving  a  cardiac  defibrillator 
implant  with  cardiac  catheterization 
and  with  acute  myocardial  infarction, 
heart  failure,  or  shock. 

Patients  without  cardiac 
catheterization  generally  have  had  the 
need  for  the  defibrillator  established  on 
an  outpatient  basis  prior  to  admission. 
We  found  935  cases  with  acute 
myocardial  infarction,  heart  failure,  or 
shock,  with  average  charges  of  $84,140. 
The  average  charges  for  all  cases  in  DRG 
515  were  $76,537.  Because  of  the 
relatively  small  number  of  patients  and 


the  less-than-1 0-percent  charge 
difference  for  patients  in  DRG  515  who 
have  acute  myocardial  infarction,  heart 
failiu-e,  or  shock,  we  are  not  proposing 
to  create  a  separate  DRG  for  patients 
with  a  cardiac  defibrillator  implant 
without  cardiac  catheterization  with 
acute  myocardial  infarction,  heart 
failure,  or  shock. 

Specifically,  we  are  proposing  to 
create  two  new  DRGs  that  would  replace 
the  cmrent  DRG  514.  The  two  new 
DRGs  would  have  the  same  procedures 
currently  listed  for  DRG  514,  but  would 
be  split  based  on  the  presence  or 
absence  of  acute  myocardial  infarction, 
heart  failure,  or  shock.  The  proposed 
new  DRGs  would  be  DRG  535  (Cardiac 
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Defibrillator  Implant  With  Cardiac 
Catheterization  and  With  Acute 
Myocardial  Infarction,  Heart  Failure,  or 
Shock)  and  DRG  536  (Cardiac 
Defibrillator  Implant  With  Cardiac 
Catheterization  and  Without  Acute 
Myocardial  Infarction,  Heart  Failure,  or 
Shock).  Proposed  new  DRG  536  would 
exclude  the  following  principal 
diagnosis  codes  from  MDC  5  associated 
with  acute  myocardial  infarction,  heart 
failure,  or  shock. 

•  398.91.  Rheumatic  heart  failure 

•  402.01,  Malignant  hypertensive 
heart  disease  with  heart  failure 

•  402.11.  Benign  hypertensive  heart 
disease  with  heart  failure 

•  402.91.  Hypertensive  heart  disease 
not  otherwise  specified  with  heart 
failiu-e 

•  404.01.  Malignant  hypertensive 
heart  and  renal  disease  with  heart 
failiu-e 

•  404.03,  Malignant  hypertensive 
heart  and  renal  disease  with  heart 
failiire  and  renal  failure 

•  404.11,  Benign  hypertensive  heart 
and  renal  disease  with  heart  failure 

•  404.13,  Benign  hypertensive  heart 
and  renal  disease  with  heart  failure  and 
renal  failiu'e 

•  404.91,  Hypertensive  heart  and 
renal  disease  not  otherwise  specified 
with  heart  failure 

•  404.93,  Hypertensive  heart  and 
renal  disease  not  otherwise  specified 
with  heart  failure  and  renal  failure 

•  410.01,  AMI  anterolateral,  initial 
f  410.11.  AMI  anterior  wall,  initial 
f  410.21,  AMI  inferolateral,  initial 

•  410.31,  Ami  inferopost,  initial 

•  410.41,  AMI  inferior  wall,  initial 

•  410.51.  AMI  lateral  not  elsewhere 
classified,  initial 

•  410.61.  True  posterior  infarction, 
initial 

•  4T0.71.  Subendocardial  infarction, 
initial 

•  410.81.  AMI  not  elsewhere 
classified,  initial 

•  410.91,  AMI  not  otherwise 
specified,  initial 

•  428.0.  Congestive  heart  failure,  not 
otherwise  specified 

•  428.1.  Left  heart  failure 

•  428.20.  Systolic  heart  failure,  not 
otherwise  specified 

•  428.21.  Acute  systolic  heart  failing 

•  428.22,  Chronic  systolic  heart 
failure 

•  428.23,  Acute  on  chronic  systolic 
heart  failure 

•  428.30,  Diastolic  heart  failure,  not 
otherwise  specified 

•  428.31,  Acute  diastolic  heart  failure 

•  428.32,  Chronic  diastolic  heart 
failure 

•  428.33,  Acute  on  chronic  diastolic 
heart  failure 


•  428.40,  Combined  systolic  and 
diastolic  heart  failure  not  otherwise 
specified 

•  428.41,  Acquired  combined  systolic 
and  diastolic  heart  failiu-e 

•  428.42,  Chronic  combined  systolic 
and  diastolic  heart  failure 

•  428.43,  Acute  on  chronic  combined 
systolic  and  diastolic  heart  failure 

•  428.9,  Heart  failure,  not  otherwise 
specified 

•  785.50.  Shock,  not  otherwise 
specified 

•  785.51.  Cardiogenic  shock 

(2)  Cardiac  Resynchronization  Therapy 
(CRT) 

We  received  a  comment  from  a 
provider  who  pointed  out  that  we  did 
not  include  the  following  combination 
of  codes  under  the  list  of  procedure 
combinations  that  would  lead  to  an 
assignment  of  DRG  514  or  DRG  515: 

•  39.75,  Implantation  of  automatic 
cardioverter/defibrillator  lead(s)  only 

•  00.54.  Implantation  or  replacement 
of  cardiac  resynchronization 
defibrillator,  pulse  generator  device 
only  [CRT-D] 

The  commenter  pointed  out  that  cases 
are  assigned  to  DRGS  514  and  515  when 
a  total  cardiodefibrillator  or  CRT-D 
system  is  implanted.  In  addition,  cases 
are  assigned  to  DRGs  514  and  515  when 
implantation  of  a  variety  of 
combinations  of  defibrillator  leads  and 
device  combinations  are  reported.  The 
conmienter  indicated  that  total 
defibrillator  and  CRT-D  system  may  be 
replaced  with  completely  new  systems 
or  all  new  devices  and  leads,  and  added 
that  it  is  also  possible  to  replace  a 
generator,  a  lead,  or  a  combination  of 
generators  and  up  to  three  leads. 

When  the  CRT-D  generator  (code 
00.54)  and  one  of  the  cardioverter/ 
defibrillator  leads  are  replaced,  the  case 
ciuxently  is  assigned  to  DRG  115. 
(Permanent  Cardiac  Pacemaker  Implant 
with  AMI,  Heart  Failure,  or  Shock  or 
AICD  Lead  or  Generator  Procedure).  The 
commenter  recommended  that  we 
include  the  combination  of  codes  39.75 
and  00.54  as  a  combination  that  would 
result  in  assignment  to  DRG  514  or  DRG 
515,  as  do  other  combinations  of 
generators  and  leads.  Oiu-  medical 
advisors  agree  with  this 
recommendation.  As  discussed 
previously,  we  are  proposing  to  delete 
DRG  514  and  replace  it  with  proposed 
new  DRGs  535  and  536.  Therefore,  we 
are  proposing  to  add  codes  39.75  and 
00.54  to  the  list  of  procedure 
combinations  that  would  result  in 
assignment  to  DRG  515  or  new  proposed 
DRGs  535  and  536. 


5.  MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue) 

We  received  a  comment  that  two 
codes  for  cervical  fusion  of  the  spine  are 
not  included  within  DRG  519  (Cervical 
Spinal  Fusion  With  CC)  and  DRG  520 
(Cervical  Spinal  Fusion  Without  CC). 
The  two  cervical  fusion  codes  are: 

•  81.01,  Atlas-axis  spinal  fusion 

•  81.31,  Refusion  of  atlas-axis 
The  atlas-axis  includes  the  first  two 

vertebrae  of  the  cervical  spine  (Cl  and 
C2).  These  two  cervical  fusion  codes  are 
currently  assigned  to  DRG  497  (Spinal 
Fusion  Except  Cervical  With  CC)  and 
DRG  498  (Spinal  Fusion  Except  Cervical 
Without  CC).  Because  codes  81.01  and 
81.31  involve  the  cervical  spine,  we  are 
proposing  to  remove  these  codes  from 
DRGs  497  and  498  and  reassign  them  to 
DRGs  519  and  520. 

6.  MDC  15  (Newborns  and  Other 
Neonates  With  Conditions  Originating 
in  the  Perinatal  Period) 

a.  Nonneonate  Diagnoses.  As 
indicated  earlier,  ICD-9-CM  diagnosis 
codes  are  assigned  to  MDCs  based  on  25 
groupings  corresponding  to  a  single 
organ  system  or  etiology  and,  in  general, 
are  associated  with  a  particular  medical 
specialty.  MDC  15  is  comprised  of 
diagnoses  that  relate  to  newborns  and- 
other  neonates  with  conditions 
originating  in  the  perinatal  period. 
Some  of  the  codes  included  in  MDC  15 
consist  of  conditions  that  originate  in 
the  neonatal  period  but  can  persist 
throughout  life.  These  conditions  are 
referred  to  as  congenital  anomalies. 
When  an  older  (not  neonate)  population 
is  treated  for  a  congenital  anomaly,  DRG 
assignment  problems  can  arise.  For 
instance,  if  a  patient  is  over  65  years  old 
and  is  admitted  with  a  congenital 
anomaly,  it  is  not  appropriate  to  assign 
the  patient  to  a  newborn  DRG.  This 
situation  occurs  when  a  congenital 
anomaly.code  is  classified  within  MDC 
15. 

We  have  received  a  recommendation 
to  move  the  following  congenital 
anomaly  codes  from  MDC  15  and 
reassign  them  to  other  appropriate 
MDCs  based  on  the  body  system  being 
treated: 

•  758.9,  Chromosome  anomaly,  not 
otherwise  specified 

•  759.4,  Conjoined  twins 

•  759.7,  Multiple  congenital 
anomalies,  not  elsewhere  classified 

•  759.81,  Prader-Willi  syndrome 

•  759.83,  Fragile  X  syndrome 

•  759.89,  Specified  congenital 
anomalies,  not  elsewhere  classified 

•  759.9,  Congenital  anomaly,  not 
otherwise  specified 
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•  779.7,  Periventricular  leukomalacia 

•  795.2,  Abnormal  chromosomal 
analysis 

Each  of  the  congenital  anomaly 
diagnosis  codes  recommended  for 
reassignment  represents  a  condition  that 
is  frequently  addressed  beyond  the 
neonatal  period.  In  addition,  the 
assignment  of  these  congenital  anomaly- 


codes  as  principal  diagnosis  currently 
results  in  assignment  to  MDC  15. 

We  have  evaluated  the 
recommendation  and  agree  that  each  of 
the  identified  codes  represents  a 
condition  that  is  frequently  addressed 
beyond  the  neonate  period  and  should 
therefore  be  removed  from  the  list  of 
principal  diagnoses  that  result  in 


assignment  to  MDC  15.  Therefore,  we 
are  proposing  to  change  the  MDC  and 
DRG  assignments  of  the  congenital 
anomaly  codes  as  specified  in  the 
following  table.  The  table  shows  the 
principal  diagnosis  code  for  the 
congenital  anomaly  and  the  proposed 
MDC  and  DRG  to  which  the  code  would 
be  assigned. 


Principal  diagnosis  code  in  MDC  15 

Code  title 

Proposed 

MDC 
assignment 

Proposed  DRG  assignment 

758.9 : 

759  4  

Chromosome    anomaly,    not    othenwise 

specified. 
Conjoined  twins 

Multiple  congenital  anomalies,  not  else- 
'  where  classified. 
Prader-Willi  syndrome  

23 
6 

8 

8 

19 

8 

23 
1 

23 

467  (Other  Factors  Influencing   Health 

Status). 
188,  189,  and  190  (Other  Digestive  Sys- 

759.7   

759  81                                     

tem  Diagnoses,  Age  >1 7  with  CC,  Age 
>17  without  CC,  and  Age  0-17,  re- 
spectively). 

256  (Other  Musculoskeletal  System  and 
Connective  Tissue  Diagnoses). 

256  (Other  Musculoskeletal  System  and 

759.83 : 

759.89 

Fragile  X  syndrome  

Specified  congenital  anomalies,  not  else- 
where classified. 

Congenital  anomaly,  not  othenwise  spec- 
ified. 

Periventricular  leukomalacia  

Connective  Tissue  Diagnoses). 
429  (Organic  Disturbances  and  Mental 

Retardation). 
256  (Other  Musculoskeletal  System  and 

759  9  

Connective  Tissue  Diagnoses). 
467   (Other  Factors   Influencing   Health 

779  7                               

Status). 
34  and  35  (Other  Disorders  of  Nervous 

795.2  

Abnormal  chromosomal  analysis  

System  with  CC,  and  without  CC,  re- 
spectively). 
467   (Other  Factors   Influencing   Health 

Status). 

b.  Heart  Failure  Codes  for  Newborns 
and  Neonates.  Under  MDC  15,  cases  of 
newborns  and  neonates  with  major 
problems  may  be  assigned  to  DRG  387 
(Prematurity  With  Major  Problems)  or 
DRG  389  (Full-Term  Neonate  With 
Major  Problems).  Existing  DRG  387  has 
three  components:  (1)  Principal  or 
secondary  diagnosis  of  prematixrity;  (2) 
principal  or  secondary  diagnosis  of 
major  problem  (these  are  the  diagnoses 
that  define  MDC  15);  or  (3)  secondary 
diagnosis  of  major  problem  (these  are 
diagnoses  that  do  not  define  MDC  15,  so 
they  will  only  be  secondary  diagnosis 
codes  for  patients  assigned  to  MDC  15). 
To  be  assigned  to  DRG  389,  the  neonate 
must  have  one  of  the  principal  or 
secondary  diagnoses  listed  imder  the 
DRG. 

We  have  received  correspondence 
suggesting  that  the  following  diagnosis 
codes  for  heart  failure,  which  are 
ciurently  in  MDC  5,  be  added  to  the  list 
of  major  problems  for  neonates  under 
MDC15. 


Diagnosis 
code 

Title 

428.23  

Acute  on  chronic  systolk:  heart 

failure. 

428.30  

Diastolk:  heart  failure,  not  oth- 

onwise  specified. 

428.31    

Acute  diastolic  heart  failure. 

428.32  

Chronic  diastolic  heart  failure. 

428.33  

Acute  on  chronic  diastolic  heart 

failure. 

428.40  

Systolic/diastolic  heart  failure, 

not  othenwise  specified. 

428.41    

Acute  systolic/diastolic  heart 

failure. 

428.42   

Chronic  systolic/diastolic  heart 

failure. 

428.43  

Acute  on  chronic  systolic/dia- 

stolic heart  failure. 

Diagnosis 
code 

Title 

428.20  

428.21    

428.22  

Systolic  heart  failure,  not  other- 
wise specified. 
Acute  systolic  heart  failure. 
Chronic  systolk:  heart  failure. 

These  heart  failure-related  diagnosis 
codes  were  new  codes  as  of  October  1 , 
2002.  They  were  an  expansion  of  the 
previous  4-digit  codes  for  heart  failure 
and  provided  additional  detail  about  the 
specific  type  of  heart  fsiilure.  The  other 
codes  for  heart  failure  that  existed  prior 
to  October  1,  2002,  are  classified  as 
major  problems  within  MDC  15  and  are 
currently  assigned  to  DRGs  387  and 
DRG  389. 

We  agree  that  diagnosis  codes  428.20 
through  428.43  listed  in  the  chart  above 
should  be  included  as  principal 
diagnosis  of  major  problem  codes 


within  MDC  15  and,  therefore,  are 
proposing  to  add  them  to  DRG  387  and 
389. 

7.  MDC  17  (Myeloproliferative  Diseases 
and  Disorders  and  Poorly  Differentiated 
Neoplasms) 

High-dose  Interleukin-2  {IL-2) 
Chemotherapy  is  a  hospital  inpatient- 
based  regimen  requiring  administration 
by  experienced  oncology  professionals. 
It  is  used  for  the  treatment  of  patients 
with  advanced  renal  cell  cancer  and 
advanced  melanoma.  Unlike  traditional 
cytotoxic  chemotherapies  that  attack 
cancer  cells  themselves,  Interleukin-2  is 
designed  to  enhance  the  body's  defenses 
by  mimicking  the  way  natural  lL-2 
activates  the  immune  system  and 
stimulates  the  growth  and  activity  of 
cancer-killing  cells.  The  IL-2  product 
on  the  market  was  approved  for  use  by 
the  Food  and  Drug  Administration 
(FDA)  in  1992. 

High-dose  IL-2  therapy  is  performed 
only  in  very  specialized  treatment 
settings,  such  as  an  intensive  care  unit 
or  a  bone  marrow  transplant  unit.  This 
therapy  requires  oversight  by  oncology 
health  care  professionals  experienced  in 
the  administration  and  management  of 
patients  undergoing  this  intensive 
treatment  because  of  the  severity  of  the 
side  effects.  Unlike  most  cancer 


therapies,  high-dose  IL-2  therapy  is 
associated  with  predictable  toxicities 
that  require  extensive  monitoring.  Often 
patients  require  one-on-one  nursing  or 
physician  care  for  extended  portions  of 
their  stay. 

High-dose  IL-2  therapy  is 
significantly  different  from  conventional 
chemotherapy  in  terms  of  the  resources 
required  to  administer  it.  Conventional 
chemotherapy  may  be  given  to  patients 
either  on  an  outpatient  basis  or  through 
a  series  of  short  (that  is,  1  to  3  day) 
inpatient  stays. 

High-dose  IL-2  therapy  is  given 
during  two  separate  hospital 
admissions.  For  the  first  cycle,  the  IL- 
2  is  administered  every  8  hours  over  5 
days.  Patients  are  then  discharged  to 
rest  at  home  for  several  days  and  then 
are  admitted  for  the  second  cycle  of 
therapy,  in  which  the  same  regimen  and 
dosing  is  repeated.  The  two  cycles 
complete  the  first  course  of  high-dose 
IL-2  therapy.  This  regimen  may  be 
repeated  at  8  to  12  weeks  if  the  patient 
is  responding.  The  maximum  nimiber  of 
courses  for  any  one  patient  is  predicted 
to  be  five  courses. 

Not  all  patients  with  end-stage  renal 
cell  carcinoma  or  end-stage  melanoma 
are  appropriate  candidates  for  high-dose 
IL-2  chemotherapy.  It  is  estimated  that 
there  are  between  15,000  and  20,000 
patients  in  the  United  States  who  have 
one  of  these  two  types  of  cancer. 
However,  only  20  percent  of  those 
patients  will  be  appropriate  candidates 
for  the  rigors  of  the  treatment  regimen. 
It  is  further  estimated  that,  annually, 
approximately  1,300  of  these  patients 
will  be  Medicare  beneficiaries. 
However,  allegedly  due  to  the  level  of 
payment  for  the  DRGs  to  which  these 
cases  are  currently  assigned,  we  have 
been  informed  by  industry  soiu'ces  that 
only  between  100  and  200  Medicare 
patients  receive  the  treatment  each  year. 
According  to  these  industry  sources, 
several  treatment  centers  have  had  to 
discontinue  their  high-dose  IL-2 
therapy  programs  for  end-stage  rened 
cell  carcinoma  or  end-stage  melanoma 
because  of  the  low  Medicare  payment. 

According  to  industry  sources,  the 
wholesale  cost  of  IL-2  is  approximately 
$700  per  vial.  Dosages  range  between  15 
and  20  vials  per  treatment,  or  between 
$10,500  and  $14,000  per  patient,  per 
cycle,  for  the  cost  of  the  lL-2  drug 
alone.  There  is  no  ICD-9-CM  procedure 
code  that  currently  identifies  patients 
receiving  this  therapy.  Therefore,  it  is 
not  possible  to  identify  directly  these 
cases  in  the  MedPAR  data.  Currently, 
this  therapy  is  coded  using  the  more 
general  ICD-9-CM  code  99.28  (Injection 
or  infusion  of  biologic  response 
modifier).  When  we  addressed  this  issue 


previously  in  the  August  1,  2000  IPPS 
final  rule  (65  FR  47067)  by  examining 
cases  for  which  procedure  code  99.28 
was  present,  our  analysis  was 
inconclusive  due  to  the  wide  range  of 
cases  identified  (1,179  cases  across  in 
136  DRGs).  However,  recent  data 
collected  by  the  industry  on  30 
Medicare  beneficiaries  who  received 
high-dose  IL-2  therapy  during  FY  2002 
show  average  charges  for  these  cases  of 
approximately  $54,000. 

Depending  on  the  principal  diagnosis 
reported,  patients  receiving  high-dose 
IL-2  therapy  may  be  assigned  to  one  of 
the  following  five  DRGs:  DRG  272 
(Major  Skin  Disorder  With  CC)  and  DRG 
273  (Major  Skin  Disorder  Without  CC) 
in  MDC  9;  DRG  318  (Kidney  and 
Urinary  Tract  Neoplasms  With  CC)  and 
DRG  319  (Kidney  and  Urinary  Tract 
Neoplasms  Without  CC)  in  MDC  11;  and 
DRG  410  (Chemotherapy  Without 
Leukemia  as  Secondary  Diagnosis)  in 
MDC  17.  The  following  table  illustrates 
the  average  charges  for  patients  in  these 
DRGs. 


DRG 

Average 
charges 

272 

$14  997 

273 

9  128 

318 

16  892 

319 

9583 

410 

16  103 

Because  of  the  need  to  identify  the 
subset  of  patients  receiving  this  type  of 
treatment,  the  ICD-9-CM  Coordination 
and  Maintenance  Committee 
determined,  based  on  its  consideration 
at  the  December  6,  2002  public  meeting, 
that  a  new  code  for  high-dose  IL-2 
therapy  was  warranted.  Therefore,  a 
new  code  has  been  created  in  the  00 
Chapter  of  ICD-9-CM  (Procedures  and 
Interventions,  Not  Elsewhere 
Classified),  in  category  00.1 
(Pharmaceuticals)  at  00.15  (High-dose 
infusion  Interleukin-2  {IL-2)),  effective 
October  1,  2003. 

We  believe  patients  receiving  high- 
dose  IL-2  therapy  are  clinically  similar 
to  other  cases  currently  assigned  to  DRG 
492  (Chemotherapy  With  Acute 
Leukemia  as  Secondary  Diagnosis)  in 
MDC  1 7.  The  average  charge  for  patients 
currently  assigned  to  DRG  492  is 
$55,581.  Currently,  DRG  492  requires 
one  of  the  following  two  principal 
diagnoses: 

•  V58.1,  Encounter  for  chemotherapy 

•  V67.2,  FoUowup  examination 
following  chemotherapy 

•  And  one  of  the  following  secondary 
diagnoses: 

•  204.00,  Acute  lymphoid  leukemia 
without  mention  of  remission 


•  204.01,  Acute  lymphoid  leukemia 
with  remission 

•  205.00,  Acute  myeloid  leukemia 
without  mention  of  remission 

•  205.01,  Acute  myeloid  leukemia 
with  remission 

•  206.00,  Acute  monocytic  leukemia 
without  mention  of  remission 

•  206.01,  Acute  monocytic  leukemia 
with  remission 

•  207.00,  Acute  erythremia  and 
erythroleukemia  without  mention  of 
remission 

•  207.01,  Acute  erythremia  and 
erythroleukemia  with  remission 

•  208.00,  Acute  leukemia  of 
unspecified  cell  type  without  mention 
of  remission 

•  208.01,  Acute  leukemia  of 
unspecified  cell  type  without  mention 
of  remission 

We  are  proposing  to  modify  DRG  492 
by  adding  new  procedure  code  00.15  to 
the  logic.  Assignment  to  this  DRG 
would  require  the  same  two  V-code 
principal  diagnosis  codes  as  listed 
above  (V58.1  and  V67.2),  but  would 
require  either  one  of  the  leukemia  codes 
listed  as  a  secondary  diagnosis,  or 
would  require  the  procediu-e  code  00.15, 
In  addition,  we  are  proposing  to  change 
the  title  of  DRG  492  to  "Chemotherapy 
With  Acute  Leukemia  or  With  Use  of 
High  Dose  Chemotherapy  Agent". 

We  will  monitor  cases  with  procedure 
code  00.15  as  these  data  become 
available,  and  consider  potential  further 
refinements  to  DRG  492  as  necessary. 

8.  MDC  23  (Factors  Influencing  Health 
Status  and  Other  Contacts  With  Health 
Services) 

a.  Implantable  Devices.  We  received  a 
comment  regarding  three  ICD-9-CM 
diagnosis  codes  that  are  ciurently 
assigned  to  MDC  23:  V53.01  (Fitting  and 
adjustment  of  cerebral  ventricular 
(communicating)  shunt);  V53.02 
(Neuropacemaker  (brain)  (peripheral 
nerve)  (spinal  cord));  and  V53.09 
(Fitting  and  adjustment  of  other  devices 
related  to  nervous  system  and  special 
senses).  The  commenter  suggested  that 
we  move  these  three  codes  from  MDC 
23  to  MDC  1  (Diseases  and  Disorders  of 
the  Nervous  System)  because  these 
codes  are  used  as  the  principal 
diagnosis  for  admissions  involving 
removal,  replacement,  and 
reprogramming  of  devices  such  as 
cerebral  ventricular  shunts, 
neurostimulators,  intrathecal  infusion 
pumps  and  thalamic  stimulators. 

Ciurently,  if  these  diagnosis  codes  are 
reported  alone  without  an  O.R. 
procedure,  the  case  would  be  assigned 
to  DRG  467  (Other  Factors  Influencing 
Health  Status).  However,  if  an  O.R. 
procedure  is  reported  with  the  principal 
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diagnosis  of  V53.01,  V53.02,  or  V53.09. 
the  case  would  be  assigned  to  DRG  461 
(O.R.  Procedure  with  Diagnoses  of  Other 
Contact  with  Health  Services). 

hi  Gin  analysis  of  the  MedPAR  data, 
we  found  30  cases  assigned  to  DRG  467 
and  179  cases  assigned  to  DRG  461  with 
one  of  these  codes  as  principal 
diagnosis.  We  found  that  the  procedures 
reported  with  one  of  these  diagnosis 
codes  were  procedures  in  MDC  1 .  The 
most  frequent  procedure  was  86.06 
(Insertion  of  totally  implantable 
infusion  pump). 

Because  the  procedures  that  are 
routinely  used  with  these  codes  are  in 
MDC  1,  it  would  be  appropriate  to 
assign  these  diagnosis  codes  to  MDC  1. 
As  the  commenter  also  stated,  this 
assignment  would  be  consistent  with 
how  fitting  and  adjustments  of  devices 
eire  handled  within  other  MDCs,  such  as 
in  MDC  5  (Disease  and  Disorders  of  the 
Circulatory  System)  and  MDC  1 1 
(Diseases  and  Disorders  of  the  Kidney 
and  Urinary  Tract).  Diagnosis  codes 
V53.31  (Cardiac  pacemaker),  V53.32 
(Automatic  implantable  cardiac 
defibrillator),  and  V53.39  (Other  cardiac 
device)  are  used  for  fitting  and 
adjustment  of  cardiac  devices  and  are 
assigned  to  MDC  5.  Diagnosis  code 
V53.6  (Urinary  devices)  is  used  for 
fitting  and  adjustment  of  ininary 
devices  and  is  assigned  to  MDC  11. 

Therefore,  we  are  proposing  to  move 
V53.01,  V53.02,  and  V53.09  from  MDC 
23  to  MDC  1  when  an  O.R.  procedure 
is  performed.  If  no  O.R.  procedure  is 
performed,  these  diagnosis  codes  would 
be  assigned  to  DRG  34  (Other  Disorders 
of  Nervous  System  With  CC)  or  DRG  35 
(Other  Disorders  of  Nervous  System 
Without  CC).  If  an  O.R.  procedine  is 
performed  on  a  patient  assigned  with 
one  of  these  codes  as  the  principal 
diagnosis,  the  case  would  be  assigned  to 
the  DRG  in  MDC  1  to  which  die  O.R. 
procedure  is  assigned. 

b.  Malignancy  Codes.  We  received 
correspondence  that  indicated  that 
when  we  recognized  code  VI 0.48 
(History  of  malignancy,  epididymis)  as 
a  new  code  for  FY  2002,  we  did  not 
include  the  code  as  a  history  of 
malignancy  code  in  DRG  465  (Aftercare 
with  History  of  Malignancy  as 
Secondary  Diagnosis).  All  other  history 
of  malignancy  codes  were  included  in 
DRG  465. 

We  agree  that  code  VlO.48  should 
have  been  included  in  the  list  of  history 
of  maligucmcy  codes  within  DRG  465 
and,  therefore,  are  proposing  to  add  it  to 
the  list  of  secondary  diagnoses  in  DRG 
465. 


9.  Medicare  Code  Editor  (MCE)  Change 

As  explained  under  section  II.B.l.  of 
this  preamble,  the  MCE  is  a  software 
program  that  detects  and  reports  errors 
in  the  coding  of  Medicare  claims  data. 

We  received  a  request  to  examine  the 
MCE  edit  "Adult  Diagnosis — Age 
Greater  than  14"  because  currently  the 
edit  rejects  claims  for  patients  under  age 
15  who  are  being  treated  for  gall  bladder 
disease.  We  reviewed  this  issue  with 
our  pediatric  consultants  and 
determined  that,  although  incidence  is 
rare,  gallbladder  disease  does  occur  in 
patients  under  age  15.  Therefore,  we  are 
proposing  to  modify  the  MCEby 
removing  the  following  codes  from  the 
edit  "Adult  Diagnosis — Age  Greater 
Than  14": 

•  574.00,  Calculus  of  gallbladder  with 
acute  cholecystitis  without  mention  of 
obstruction 

•  574.01,  Calculus  of  gallbladder  with 
acute  cholecystitis  with  obstruction 

•  574.10,  Calculus  of  gallbladder  with 
other  cholecystitis  without  mention  of 
obstruction 

•  574.11,  Calculus  of  gallbladder  with 
other  cholecystitis  with  obstruction 

•  574.20,  Calculus  of  gallbladder 
without  mention  of  cholecystitis 
without  mention  of  obstruction 

•  574.21,  Calculus  of  gallbladder 
without  mention  of  cholecystitis  with 
obstruction 

•  574.30,  Calculus  of  bile  duct  with 
acute  cholecystitis  without  mention  of 
obstruction 

•  574.31,  Calculus  of  bile  duct  with 
acute  cholecystitis  with  obstruction 

•  574.40,  Calculus  of  bile  duct  with 
other  cholecystitis  without  mention  of 
obstruction 

•  574.41,  Calculus  of  bile  duct  with 
other  cholecystitis  with  obstruction 

•  574.50,  Calculus  of  bile  duct 
without  mention  of  cholecystitis 
without  mention  of  obstruction 

•  574.51,  Calculus  of  bile  duct 
without  mention  of  cholecystitis  with 
obstruction 

•  574.60,  Calculus  of  gallbladder  and 
bile  duct  with  acute  cholecystitis 
without  mention  of  obstruction 

•  574.61,  Calculus  of  gallbladder  and 
bile  duct  with  acute  cholecystitis  with 
obstruction) 

•  574.70,  Calculus  of  gallbladder  and 
bile  duct  with  other  cholecystitis 
without  mention  of  obstruction 

•  574.71,  Calculus  of  gallbladder  and 
bile  duct  with  other  cholecystitis  with 
obstruction 

•  574.80,  Calculus  of  gallbladder  and 
bile  duct  with  acute  and  chronic 
cholecystitis  without  mention  of 
obstruction 


•  574.81,  Calculus  of  gallbladder  and 
bile  duct  with  acute  and  chronic 
cholecystitis  with  obstruction 

•  574.90,  Calculus  of  gallbladder  and 
bile  duct  without  cholecystitis  without 
mention  of  obstruction 

•  574.90,  Calculus  of  gallbladder  and 
bile  duct  without  cholecystitis  with 
obstruction 

•  575.0,  Acute  cholecystitis 

•  575.10,  Cholecystitis,  not  otherwise 
specified 

•  575.11,  Chronic  cholecystitis 

•  575.12,  Acute  and  chronic 
cholecystitis 

•  575.2,  Obstruction  of  gallbladder 

•  575.3,  Hydrops  of  gallbladder 

•  576.0.  Postcholecystectomy 
syndrome 

•  577.1,  Chronic  pancreatitis 

10.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  die 
principal  diagnosis  is  assigned. 
Therefore,  it  is  necessary  to  have  a 
decision  rule  within  the  GROUPER  by 
which  these  cases  are  assigned  to  a 
single  DRG.  The  surgical  hierarchy,  an 
ordering  of  surgical  classes  from  most 
resource-intensive  to  least  resource- 
intensive,  performs  that  function. 
Application  of  this  hierarchy  ensures 
that  cases  involving  multiple  surgical 
procedures  are  assigned  to  the  DRG 
associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibrations,  we  reviewed  the  surgical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications  and 
recalibrations,  to  determine  if  the 
ordering  of  classes  coincides  with  the 
intensity  of  resource  utilization. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  11,  the  surgical  class  "kidney 
transplaijt"  consists  of  a  single  DRG 
(DRG  302)  and  the  class  "kidney,  ureter 
and  major  bladder  procedures"  consists 
of  three  DRGs  (JDRGs  303,  304,  and  305). 
Consequently,  in  many  cases,  the 
surgical  hierarchy  has  an  impact  on 
more  than  one  DRG.  The  methodology 
for  determining  the  most  resource- 
intensive  surgical  class  involves 
weighting  the  average  resources  for  each 
DRG  by  frequency  to  determine  the 
weighted  average  resources  for  each 
surgical  class.  For  example,  assume 
surgical  class  A  includes  DRGs  1  and  2 
and  surgical  class  B  includes  DRGs  3,4, 
and  5.  Assiune  also  that  the  average 
charge  of  DRG  1  is  higher  than  that  of 


DRG  3,  but  the  average  charges  of  DRGs 
4  and  5  are  higher  than  the  average 
charge  of  DRG  2.  To  determine  whether 
surgical  class  A  should  be  higher  or 
lower  than  siugical  class  B  in  the 
surgical  hierarchy,  we  would  weight  the 
average  charge  of  each  DRG  in  the  class 
by  frequency  (that  is,  by  the  number  of 
cases  in  the  DRG)  to  determine  average 
resource  consumption  for  the  surgiced 
class.  The  surgical  classes  would  then 
be  ordered  from  the  class  with  the 
highest  average  resource  utilization  to 
that  with  the  lowest,  with  the  exception 
of  "other  O.R.  procedures"  as  discussed 
below. 

This  methodology  may  occasionally 
result  in  assignment  of  a  case  involving 
multiple  procedures  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
search  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  this 
result  is  imavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  charge  is  ordered  above  a 
surgical  class  with  a  higher  average 
charge.  For  example,  the  "other  O.R. 
procedures"  surgical  class  is  uniformly 
ordered  last  in  the  surgical  hierarchy  of 
each  MDC  in  which  it  occurs,  regardless 
of  the  fact  that  the  average  charge  for  the 
DRG  or  DRGs  in  that  surgical  class  may 
be  higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  O.R. 
procedures"  class  is  a  group  of 
procedures  that  are  only  infrequently 
related  to  the  diagnoses  in  the  MDC  but 
are  still  occasionally  performed  on 
patients  in  the  MDC  with  these 
diagnoses.  Therefore,  assignment  to 
these  surgical  classes  should  only  occur 
if  no  other  surgical  class  more  closely 
related  to  the  diagnoses  in  the  MDC  is 
appropriate. 

A  second  example  occurs  when  the 
difference  between  the  average  charges 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  because,  as  a  result  of 
reassigning  cases  on  the  basis  of  the 
hierarchy  change,  the  average  charges 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  charge  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  are 
proposing  modifications  of  the  surgical 
hierarchy  as  set  forth  below. 

At  this  time,  we  are  proposing  to 
revise  the  surgical  hierarchy  for  the  pre- 
MDC  DRGs,  MDC  1  (Diseases  and 


Disorders  of  the  Nervous  System),  MDC 
5  (Diseases  and  Disorders  of  the 
Circulatory  System),  MDC  8  (Diseases 
and  Disorders  of  the  Muscidoskeletal 
System  and  Connective  Tissue),  and 
MDC  1 7  (Myeloproliferative  Disease  and 
Disorders,  Poorly  Differentiated 
Neoplasms  for  Lymphoma  and 
Leukemia)  as  follows: 

•  In  the  pre-MDC  DRGs,  we  are 
proposing  to  reorder  DRG  513  (Pancreas 
Transplant)  above  DRG  512 
(Simultaneous  Pancreas/Kidney 
Transplant). 

•  In  MDC  1,  we  are  proposing  to 
reorder  DRG  3  (Craniotomy  Age  0-17) 
above  DRG  528  (Intracranial  Vascular 
Procedures  with  Principal  Diagnosis 
Hemorrhage);  DRG  528  above  DRGs  1 
and  2  (Craniotomy  Age  >17  With  and 
Without  CC,  respectively);  DRGs  1  and 
2  above  DRGs  529  and  530  (Ventricular 
Shunt  Procedures  With  and  Without  CC. 
respectively);  DRGs  529  and  530  above 
DRGs  531  and  532  (Spinal  Procedures 
With  and  Without  CC,  respectively); 
DRGs  531  and  532  above  DRGs  533  and 
534  (Extracranial  Procedures  With  and 
Without  CC,  respectively);  and  DRGs 
533  and  534  above  DRG  6  (Carpal 
Tunnel  Release). 

•  In  MDC  5,  we  are  proposing  to 
reorder  DRG  535  (Cardiac  Defibrillator 
Implant  With  Cardiac  Catheterization 
Widi  AMI,  Heart  Failure,  or  Shock) 
above  DRG  536  (Cardiac  Defibrillator 
Implant  With  Cardiac  Catheterization 
Without  AMI,  Heart  Failure,  or  Shock), 
and  DRG  536  above  DRG  515  (Cardiac 
Defibrillator  Implant  Without  Cardiac 
Catheterization). 

•  In  MDC  8,  we  are  proposing  to 
reorder  DRGs  537  and  538  (Local 
Excision  and  Removal  of  Internal 
Fixation  Devices  Except  Hip  and  Femur 
With  and  Without  CC,  respectively) 
above  DRG  230  (Local  Excision  and 
Removal  of  Internal  Fixation  Devices  of 
Hip  and  Femur). 

•  In  MDC  17,  we  are  proposing  to 
reorder  DRGs  539  and  540  (Lymphoma 
and  Leukemia  With  Major  O.R. 
Procedure  With  and  Without  CC. 
respectively)  above  DRGs  401  and  402 
(Lymphoma  and  Non-Acute  Leukemia 
With  Other  O.R.  Procedures  With  and 
Without  CC,  respectively). 

11.  Refinement  of  Complications  and 
Comorbidities  (CC)  List 

In  the  September  1,  1987  final  noUce 
(52  FR  33143)  concerning  changes  to  the 
DRG  classification  system,  we  modified 
the  GROUPER  logic  so  that  certain 
diagnoses  included  on  the  standard  list 
of  CCs  would  not  be  considered  valid 
CCs  in  combination  with  a  particular 
principal  diagnosis.  Thus,  we  created 
the  CC  Exclusions  List.  We  made  these 


changes  for  the  following  reasons:  (1)  To 
preclude  coding  of  CCs  for  closely 
related  conditions;  (2)  to  preclude 
duplicative  coding  or  inconsistent 
coding  from  being  treated  as  CCs;  and 
(3)  to  ensure  that  cases  are  appropriately 
classified  between  the  complicated  and 
uncomplicated  DRGs  in  a  pair.  We 
developed  this  standard  list  of 
diagnoses,  using  physician  panels,  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  In 
previous  years,  we  have  made  changes 
to  the  standard  list  of  CCs,  either  by 
adding  new  CCs  or  deleting  CCs  already 
on  the  list.  At  this  time,  we  are  not 
proposing  to  delete  any  of  the  diagnosis 
codes  on  the  CC  list. 

In  the  May  19,  1987  proposed  notice 
(52  FR  18877)  concerning  changes  to  the 
DRG  classification  system,  we  explained 
that  the  excluded  secondary  diagnoses 
were  established  using  the  following 
five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1,  1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  the  same  condition 
should  not  be  considered  CCs  for  one 
another. 

•  Codes  for  the  same  condition  that 
cannot  coexist,  such  as  partial/total, 
unilateral/bilateral,  obstructed/ 
unobstructed,  and  benign/malignant, 
should  not  be  considered  CCs  for  one 
another. 

•  Codes  for  the  same  condition  in 
anatomically  proximal  sites  should  not 
be  considered  CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  only  as  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  CCs  of  another  diagnosis. 
For  that  reason,  and  in  light  of 
comments  and  questions  on  the  CC  list, 
we  have  continued  to  review  the 
remaining  CCs  to  identify  additional 
exclusions  and  to  remove  diagnoses 
from  the  master  list  that  have  been 
shown  not  to  meet  the  definition  of-a 
CC.  (See  the  September  30,  1988  final 
rule  (53  FR  38485)  for  the  revision  made 
for  the  discharges  occurring  in  FY  1989; 
the  September  1,  1989  final  rule  (54  FR 
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36552)  for  the  FY  1990  revision;  the 
September  4, 1990  final  rule  (55  FR 
36126)  for  the  FY  1991  revision;  the 
August  30,  1991  final  rule  (56  FR  43209) 
for  the  FY  1992  revision;  the  September 
1,  1992  final  rule  (57  FR  39753)  for  the 
FY  1993  revision;  the  September  1,  1993 
final  rule  (58  FR  46278)  for  the  FY  1994 
revisions;  the  September  1,  1994  final 
rule  (59  FR  45334)  for  the  FY  1995 
revisions;  the  September  1,  1995  final 
rule  (60  FR  45782)  for  the  FY  1996 
revisions;  the  August  30, 1996  final  rule 
(61  FR  46171)  for  the  FY  1997  revisions; 
the  August  29,  1997  final  rule  (62  FR 
45966)  for  the  FY  1998  revisions;  the 
July  31, 1998  final  rule  (63  FR  40954) 
for  the  FY  1999  revisions,  the  August  1, 

2000  final  rule  (65  FR  47064)  for  the  FY 

2001  revisions;  the  August  1.  2001  final 
rule  (66  FR  39851)  for  the  FY  2002 
revisions;  and  the  August  1,  2002  final 
rule  (67  FR  49998)  for  the  FY  2003 
revisions.)  In  the  July  30, 1999  final  rule 
(64  FR  41490),  we  did  not  modify  the 
CC  Exclusions  List  for  FY  2000  because 
we  did  not  make  any  changes  to  the 
ICD-9-CM  codes  for  FY  2000. 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusions  List  to  take  into 
account  the  proposed  changes  that  will 
be  made  in  the  ICD-9-CM  diagnosis 
coding  system  effective  October  1,  2003. 
(See  section  II.B.13.  of  this  preamble  for 
a  discussion  of  ICD-9-CM  changes.) 
These  proposed  changes  are  being  made 
in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 

Tables  60  and  6H  in  the  Addendum 
to  this  proposed  rule  contain  the 
revisions  to  the  CC  Exclusions  List  that 
would  be  effective  for  discharges 
occurring  on  or  after  October  1,  2003. 
Each  table  shows  the  principal 
diagnoses  with  changes  to  the  excluded 
CCs.  Each  of  these  principal  diagnoses 
is  shown  with  an  asterisk,  and  the- 
additions  or  deletions  to  the  CC 
Exclusions  List  are  provided  in  an 
indented  column  immediately  following 
the  affected  principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  60— Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1,  2003, 
the  indented  diagnoses  would  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6H — Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1,  2003, 
the  indented  diagnoses  would  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 


Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $133.00  plus  shipping 
and  handling.  A  request  for  the  FY  1988 
CC  Exclusions  List  (which  should 
include  the  identification  accession 
number  (PB)  88-133970)  should  be 
made  to  the  following  address:  National 
Technical  Information  Service,  United 
States  Department  of  Conunerce,  5285 
Port  Royal  Road,  Springfield,  VA  22161; 
or  by  calling  (800)  553-6847. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990,  1991,  1992,  1993, 
1994, 1995,  1996,  1997,  1998,  1999, 
2000,  2002,  and  2003)  and  those  in 
Tables  60  and  6H  of  the  final  rule  for 
FY  2004  must  be  incorporated  into  the 
list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1,  2003.  (Note:  There  was  no  CC 
Exclusions  List  in  FY  2001  because  we 
did  not  make  changes  to  the  ICD-9-CM 
codes  for  FY  2001.) 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  with  CMS,  is  responsible 
for  updating  and  maintaining  the 
GROUPER  program.  The  current  DRG 
Definitions  Manual,  Version  20.0,  is 
available  for  $225.00,  which  includes 
$15.00  for  shipping  and  handling. 
Version  21.0  of  this  manual,  which 
includes  the  final  FY  2003  DRG 
changes,  is  available  for  $225.00.  These 
manuals  may  be  obtained  by  writing 
3M/HIS  at  the  following  address:  100 
Barnes  Road,  Wallingford,  CT  06492;  or 
by  calling  (203)  949-0303.  Please 
specify  the  revision  or  revisions 
requested. 

12.  Review  of  Procedure  Codes  in  DROs 
468,  476,  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  O.R.  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  O.R.  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  O.R.  Procedure  Uiuelated 
to  Principal  Diagnosis)  to  determine 
whether  it  would  be  appropriate  to 
change  the  procedures  assigned  among 
these  DROs. 

DROs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the 
O.R.  procedures  performed  are  related 
to  the  principal  diagnosis.  These  DROs 
are  intended  to  capture  atypical  cases, 
that  is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 


distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 

•  60.0,  Incision  01  prostate 

•  60.12,  Open  biopsy  of  prostate 

•  60.15,  Biopsy  of  periprostatic  tissue 

•  60.18,  Other  diagnostic  procedures 
on  prostate  and  periprostatic  tissue 

•  60.21,  Transiuethral  prostatectomy 

•  60.29,  Other  transurethral 
prostatectomy 

•  60.61,  Local  excision  of  lesion  of 
prostate 

•  60.69,  Pros,tatectomy,  not  elsewhere 
classified 

•  60.81,  Incision  of  periprostatic 
tissue 

•  60.82.  Excision  of  periprostatic 
tissue 

•  60.93,  Repair  of  ift-ostate 

•  60.94,  Control  of  (postoperative) 
hemorrhage  of  prostate 

•  60.95,  Transurethral  balloon 
dilation  of  the  prostatic  uretiu-a 

•  60.99,  Other  operations  on  prostate 
All  remaining  O.R.  procedures  are 

assigned  to  DROs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures,  if 
performed  with  an  unrelated  principal 
diagnosis,  was  published  in  Table  6C  in 
section  FV.  of  the  Addendum  to  the 
September  30, 1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4,  1990  (55  FR 
36135),  August  30,  1991  (56  FR  43212), 
September  1,  1992  (57  FR  23625), 
September  1,  1993  (58  FR  46279), 
September  1,  1994  (59  FR  45336), 
September  1,  1995  (60  FR  45783), 
August  30, 1996  (61  FR  46173),  and 
August  29, 1997  (62  FR  45981),  we 
moved  several  other  procedures  from 
DRG  468  to  477,  and  some  procedures 
from  DRG  477  to  468.  No  procedures 
were  moved  in  FY  1999,  as  noted  in  the 
July  31, 1998  final  rule  (63  FR  40962); 
in  FY  2000,  as  noted  in  the  July  30, 1999 
final  rule  (64  FR  41496);  in  FY  2001,  as 
noted  in  the  August  1 ,  2000  final  rule 
(65  FR  47064);  or  in  FY  2002,  as  noted 
in  the  August  1,  2001  final  rule  (66  FR 
39852). 

In  the  August  1,  2002  final  rule  (67  FR 
49999),  we  did  not  move  any 
procedures  from  DRG  477.  However,  we 
did  move  procedures  codes  from  DRG 
468  and  placed  them  in  more  clinically 
coherent  DROs. 

a.  Moving  Procedure  Codes  from  DRG 
468  or  DRG  477  to  MDCs.  We  annually 
conduct  a  review  of  procediues 


producing  assignment  to  DRG  468  or 
DRG  477  on  the  basis  of  volume,  by 
procedure,  to  see  if  it  would  be 
appropriate  to  move  procedure  codes 
out  of  these  DROs  into  one  of  the 
surgical  DROs  for  the  MDC  into  which 
the  principal  diagnosis  falls.  The  data 
are  arrayed  ^wo  ways  for  compeirison 
purposes.  We  look  at  a  frequency  count 
of  each  major  operative  procedure  code. 
We  also  compare  procedures  across 
MDCs  by  volume  of  procedure  codes 
within  each  MDC. 

We  identify  those  procediues 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DROs  for  the  MDC  in 
which  the  diagnosis  falls.  Based  on  this 
year's  review,  we  did  not  identify  any 
necessary  changes  in  procedures  under 
DRG  477.  Therefore,  we  are  not 
proposing  to  move  any  procedures  from 
DRG  477  to  one  of  the  surgical  DROs. 

However,  we  have  identified  a 
necessary  proposed  change  imder  DRG 
468  relating  to  code  50.29  (Other 
destruction  of  lesion  of  liver).  We  were 
contacted  by  a  hospital  about  the  fact 
that  code  50.29  is  not  ciu-rently 
included  in  MDC  6  (Diseases  and 
Disorders  of  the  Digestive  System).  The 
hospital  pointed  out  that  it  is  not 
uncommon  for  patients  to  have 
procedures  performed  on  the  liver  when 
they  are  admitted  for  a  condition  that  is 
classified  in  MDC  6.  For  example,  DROs 
170  and  171  (Other  Digestive  System 
O.R.  Procedures  With  and  Without  CC, 
respectively)  in  MDC  6  currently 
include  liver  procediires  such  as  biopsy 
of  the  liver.  The  hospital  disagreed  with 
the  assignment  of  code  50.29  to  DRG 
468  when  performed  on  a  pSitient  with 
a  principal  diagnosis  in  MDC  6.  We 
believe  that  the  commenter  is  correct 
and  are  proposing  to  assign  code  50.29 
to  DROs  170  and  171  in  MDC  6. 

b.  Reassignment  of  Procedures  among 
DROs  468,  476,  and  477.  We  also 
annually  review  the  list  of  ICD-9-CM 
procedures  that,  when  in  combination 
with  their  principal  diagnosis  code, 
result  in  assignment  to  DROs  468,  476, 
and  477,  to  ascertain  if  any  of  those 
procedures  should  be  reassigned  from 
one  of  these  DROs  to  another  of  these 
DROs  based  on  average  charges  and 
length  of  stay.  We  look  at  the  data  for 
trends  such  as  shifts  in  treatment 
practice  or  reporting  practice  that  would 
make  the  resulting  URG  assignment 
illogical.  If  we  find  these  shifts,  we 
would  propose  moving  cases  to  keep  the 
DRGs  clinically  similar  or  to  provide 
payment  for  the  cases  in  a  similar 
manner.  Generally,  we  move  only  those 
procedures  for  which  we  have  an 
adequate  number  of  discharges  to 


analyze  the  data.  Based  on  our  review 
this  year,  we  are  not  proposing  to  move 
any  procediu^s  from  DRG  468  to  DRGs 

476  or  477,  from  DRG  476  to  DRGs  468 
or  477,  or  from  DRG  477  to  DROs  468 
or  476. 

c.  Adding  Diagnosis  or  Procedure 
Codes  to  MIDCs.  Based  on  our  review 
this  year,  we  are  not  proposing  to  add 
any  diagnosis  codes  to  MDCs. 

However,  we  have  identified  several 
procedures  that  we  propose  to  move 
from  DRG  468  and  add  to  DROs  476  and 

477  because  the  procedures  are 
nonextensive: 

•  38.21,  Biopsy  of  blood  vessel 

•  77.42,  Biopsy  of  scapula,  clavicle 
and  thorax  [ribs  and  sternum] 

•  77.43,  Biopsy  of  radius  and  ulna 

•  77.44,  Biopsy  of  carpals  and 
metacarpals 

•  77.45,  Biopsy  of  femur 

•  77.46,  Biopsy  of  patella 

•  77.47,  Biopsy  of  tibia  and  fibula 

•  77.48,  Biopsy  of  tarsals  and 
metatarsals 

•  77.49,  Biopsy  of  other  bones 

•  92.27,  Implantation  or  insertion  of 
radioactive  elements 

13.  Changes  to  the  1CD-9-CM  Coding 
System 

As  described  in  section  II.B.l.  of  this 
preamble,  the  ICD-9-CM  is  a  coding 
system  that  is  used  for  the  reporting  of 
diagnoses  and  procedxu'es  performed  on 
a  patient.  In  September  1985,  the  ICD- 
9--CM  Coordination  and  Maintenance 
Committee  was  formed.  This  is  a 
Federal  interdepartmental  committee, 
co-chaired  by  the  National  Center  for 
Health  Statistics  (NCHS)  and  CMS. 
charged  with  maintaining  and  updating 
the  ICD-9-CM  system.  The  Committee 
is  jointly  responsible  for  approving 
coding  changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  commimication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  ICD-9-CM  Manual  contains  the 
list  of  valid  diagnosis  and  procedure 
codes.  (The  ICD-9-CM  Manual  is         • 
available  from  the  Government  Printing 
Office  on  CD-ROM  for  $23.00  by  calling 
(202)  512-1800.)  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  the  Tabular 
List  and  Alphabetic  Index  for  Diseases, 
while  CMS  has  lead  responsibility  for 
the  ICD-9-CM  procedure  codes 


included  in  the  Tabular  List  and 
Alphabetic  Index  for  Procedures. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA),  the 
American  Hospital  Association  (AHA), 
and  various  physician  specialty  groups 
as  well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public,  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  wTiting,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  for  implementation 
in  FY  2004  at  a  public  meeting  held  on 
December  6,  2002,  and  finalized  the 
coding  changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  VkTiting  by  January  10,  2003.  Those 
coding  changes  are  announced  later  in 
this  section  of  the  preamble.  Copies  of 
the  Committee  procedure  minutes  of  the 
2002  meetings  can  be  obtained  from  the 
CMS  home  page  at: 

http://www.cms.gov/paymentsystems/ 
icdS/.  The  diagnosis  minutes  are  found 
at:  http://www.cdc.gov/nchs/icd9.htm. 
Paper  copies  of  these  minutes  are  no 
longer  available  and  the  mailing  list  has 
been  discontinued. 

The  first  of  the  2003  public  meetings 
was  held  on  April  3,  2003.  In  the 
September  7,  2001  final  rule 
implementing  the  IPPS  new  technology 
add-on  payments  (66  FR  46906),  we 
indicated  we  would  attempt  to  include 
all  proposals  discussed  and  approved  at 
the  April  meeting  as  part  of  the  code 
revisions  effective  the  following 
October.  Because  this  proposed  rule  is 
being  published  after  the  April  meeting, 
we  are  able  to  include  all  new  codes 
that  were  approved  subsequent  to  that 
meeting  in  Table  6F  of  the  Addendum 
to  this  proposed  rule,  including  the  DRG 
assignments. 

For  a  report  of  procedure  topics 
discussed  at  the  April  2003  meeting,  see 
the  Summary  Report  at: 
http://www.cms.hhs.gov/ 
paymentsystems/icd9/.  For  a  report  of 
the  diagnosis  topics  discussed  at  the 
April  2003  meeting,  see  the  Summary 
Report  at:  http./www.cdc.gov/nchs/ 
icd9.htm. 
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We  encourage  commenters  to  address 
suggestions  on  coding  issues  involving 
diagnosis  codes  to:  Donna  Pickett,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Conunittee;  NCHS; 
Room  2404,  3311  Toledo  Road, 
Hyattsville,  MD  20782.  Comments  may 
be  sent  by  E-mail  to:  dfp4@cdc.gov. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  lCD-9-CNi  Coordination 
and  Maintenance  Committee;  CMS, 
Center  for  Medicare  Mangement, 
Hospital  and  Ambulatory-  Policy  Group, 
Division  of  Acute  Care;  C4-08-06;  7500 
Security  Boulevard;  Baltimore,  MD 
21244-1850.  Comments  may  be  sent  by 
E-mail  to:  pbrooks@cms.hhs.gov. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1.  2003.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6 A  and 
6B  (New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in  the 
Addendum  to  this  proposed  rule.  As  we 
stated  above,  the  code  niunbers  and 
their  titles  were  presented  for  public 
comment  at  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved.  In  this 
proposed  rule,  we  are  only  soliciting 
comments  on  the  proposed  DRG 
classification  of  these  new  codes. 

For  codes  that  have  been  replaced  by 
new  or  expanded  codes,  the 
corresponding  new  or  expanded 
diagnosis  codes  are  included  in  Table 
6A.  New  procedure  codes  are  showm  in 
Table  6B.  Diagnosis  codes  that  have 
been  replaced  by  expanded  codes  or 
other  codes  or  have  been  deleted  are  in 
Table  6C  (Invalid  Diagnosis  Codes). 
These  invalid  diagnosis  codes  will  not 
be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1,  2003.  Table  6D 
contains  invalid  procedure  codes. 
Revisions  to  diagnosis  code  titles  are  in 
Table  6E  (Revised  Diagnosis  Code 
Titles),  which  also  includes  the  DRG 
assignments  for  these  revised  codes. 
Table  6F  includes  a  revised  procedure 
code  title  for  FY  2003. 

The  Department  of  Health  and  Human 
Services  has  been  actively  working  on 
the  development  of  new  coding  systems 
to  replace  the  ICD-9-CM.  For  example, 
the  ICD-10-CM  (for  diagnoses)  and  the 
ICD-10-PCS  (for  procedures)  were 
developed  to  replace  ICD-9-CM.  These 
efforts  have  become  increasingly 
important  because  of  the  many 
problems  with  the  ICD-9-CM,  which 
was  implemented  24  years  ago. 


Implementing  ICD-10-PCS  as  a 
national  standard  was  discussed  at  the 
December  6,  2002,  ICD-»-CM 
Coordination  and  Maintenance 
Committee  meeting.  A  complete  report 
of  the  meeting,  including  examples  of 
letters  supporting  and  opposing  ICD- 
10-PCS,  can  be  found  at  the  CMS  web 
site:  www.cms.hbs.gov/ 
paymentsystems/icd9/.  Also,  the 
Secretary  has  asked  the  NCVHS  to 
recommend  whether  or  not  the  country 
should  replace  ICD-9-CM  as  a  national 
coding  standard  with  ICD-10-CM  and 
ICD-10-PCS.  A  complete  report  on  the 
activities  of  this  committee  can  be  found 
at:  bttp://www.ncvhs.hbs.gov. 

14.  Other  Issues 

In  addition  to  the  specific  topics 
discussed  in  section  II.B.l.  through  13. 
of  this  proposed  rule,  we  considered  a 
number  of  other  DRG-related  issues. 
Below  is  a  summary  of  the  issues  that 
were  addressed. 

a.  Cochlear  Implants.  Cochlear 
implants  were  first  covered  by  Medicare 
in  1986  and  were  assigned  to  DRG  49 
(Major  Head  and  Neck  Procedures)  in 
MDC  3  (Diseases  and  Disorders  of  the 
Ear,  Nose,  Mouth,  and  Throat).  This  is 
the  highest  weighted  surgical  DRG  in 
MDC  3.  However,  commenters  have 
contended  that  this  DRG  is  clinically 
and  economically  inappropriate  and 
have  requested  a  specific  DRG  for 
cochlear  implants.  The  commenters 
contend  that,  like  heart  assist  systems 
(we  created  a  ne'  v  DRG  last  year,  DRG 
525  (Heart  Assist  System  Implant)  in 
MDC  5),  cochlear  implants  are  low 
incidence  procedures  with 
disproportionately  high  costs  compared 
to  other  procedures  within  DRG  49. 

As  we  stated  in  the  FY  2003  final  rule 
in  our  discussion  regarding  the  creation 
of  DRG  525  (67  FR  49989),  we  found 
185  heart  assist  system  cases  in  DRG 

104  (Cardiac  Valve  and  Other  Major 
Cardiothoracic  Procedures  with  Cardiac 
Catheterization)  and  90  cases  in  DRG 

105  (Cardiac  Valve  and  Other  Major 
Cardiothoracic  Procedures  without 
Cardiac  Catheterization).  The  average 
charges  for  these  cases  were 
approximately  $36,000  and  $85,000, 
higher  than  the  average  charges  for  cases 
in  DRGS  104  and  105,  respectively,  but 
they  represented  only  a  small  fi-action  of 
all  cases  in  these  DRGs  (1.3  percent  and 
0.5  percent,  respectively).  Therefore, 
despite  the  drastically  higher  average 
charges  for  heart  assist  systems,  the 
relative  volume  was  insufficient  to 
affect  the  DRG  weight  to  any  great 
degree. 

In  our  analysis  of  the  FY  2002 
MedPAR  file,  we  found  134  cochlear 
implant  cases  out  of  1,637  cases 


assigned  to  DRG  49,  which  represent 
more  than  8  percent  of  the  total  cases  in 
DRG  49.  Compared  to  the  situation  with 
the  heart  assist  system  implant  cases  in 
DRGs  104  and  105,  cochlear  implants  do 
have  a  greater  effect  on  the  relative 
weight  for  DRG  49.  Also,  while  average 
charges  for  cochlear  implant  cases  are 
significantly  more  than  other  cases  in 
DRG  49  (average  charges  for  cochlear 
implant  cases  were  $51,549  compared  to 
$25,052  for  noncochlear  implant  cases), 
this  difference  is  much  less  than  the 
$36,000  and  $85,000  differences  for 
heart  assist  systems  cited  above. 

Although  we  are  concerned  about  the 
disparity  between  the  average  costs  and 
payments  for  cochlear  implant  patients, 
we  also  have  concerns  about 
establishing  a  separate  DRG  for  these 
cases.  Doing  so  could  create  an 
incentive  for  some  of  these  procedures 
to  be  shifted  from  outpatient  settings, 
where  most  are  ciurently  performed. 
Even  among  current  cochlear  implant 
cases,  our  analysis  found  the  average 
length  of  stay  for  Medicare  patients 
receiving  this  procedure  in  the  inpatient 
setting  was  just  over  1  day,  indicating 
minimal  inpatient  Ccire  is  necessary  for 
these  cases.  It  is  unclear  whether  a  shift 
toward  more  inpatient  stays  would  be 
appropriate. 

We  also  are  concerned  whether  the 
volume  of  cochlear  implant  cases  across 
all  hospitals  performing  this  procedure 
warrants  establishing  a  new  DRG.  The 
DRG  relative  weights  reflect  an  average 
cost  per  case,  with  the  costs  of  some 
procedures  above  the  DRG  mean  costs 
and  some  below  the  mean.  It  is  expected 
that  hospitals  will  offset  losses  for 
certain  procedures  with  payment  gains 
for  other  procedures,  while  responding 
to  incentives  to  maintain  efficient 
operations.  An  excessive  proliferation  of 
new  DRGs  for  specific  technologies 
would  fundamentally  alter  this 
averaging  concept. 

Accordingly,  for  the  reasons  cited 
above,  we  are  not  proposing  to  change 
the  DRG  assignment  of  cochlear 
implants  at  this  time.  However,  we 
encourage  public  comments  as  to 
whether  a  new  DRG  for  cochlear 
implants  (or  some  other  solution)  is 
warranted. 

b.  Burn  Patients  on  Mechanical 
Ventilation.  Concerns  have  been  raised 
by  hospitals  treating  bum  patients  that 
the  current  DRG  payment  for  bum 
patieAts  on  mechanical  ventilation  is 
not  adequate.  The  DRG  assignment  for 
these  cases  depends  on  whether  the 
hospital  performed  the  tracheostomy,  or 
the  tracheostomy  was  performed  prior 
to  transfer  to  the  hospital.  If  the  hospital 
does  not  actually  perform  the 
tracheostomy,  the  case  is  assigned  to 
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one  of  the  bum  DRGs  in  MDC  22 
(Bums).  If  the  hospital  performs  a 
tracheostomy,  the  case  is  assigned  to 
DRG  482  (Tracheostomy  for  Face, 
Mouth,  and  Neck  Diagnoses)  or  DRG 
483  (Tracheostomy  with  Mechanical 
Ventilation  96  -t-  Hours,  Except  Face, 
Mouth  and  Neck  Diagnoses). 

In  the  August  1,  2002  final  rule,  we 
modified  DRGs  482  and  483  to 
recognize  code  96.72  (Continuous 
mechanical  ventilation  for  96 
consecutive  hours  or  more)  for  the  first 
time  in  the  DRG  assignment  (67  FR 
49996).  We  noted  that  many  patients 
assigned  to  DRG  483  did  not  have  code 
96.72  recorded.  We  believed  this  was 
due,  in  part,  to  the  limited  number  of 
procedure  codes  (six)  that  can  be 
submitted  on  the  current  billing  form, 
and  the  fact  that  code  96.72  did  not 
affect  the  DRG  assigiunent  (prior  to  FY 
2003).  We  stated  that  we  would  give 
future  consideration  to  further 
modifying  DRGs  482  and  483  based  on 
the  presence  of  code  96.72.  We 
anticipate  that  cases  of  patients 
receiving  96  or  more  hours  of 
continuous  mechanical  ventilation  are 
more  expensive  than  other  tracheostomy 
patients.  Once  code  96.72  is  reported 
more  fi-equently,  we  will  be  better  able 
to  assess  the  need  for  future  revisions  to 
DRGs  482  and  483. 

To  assess  the  payment  for  bum 
patients  on  mechanical  ventilation 
when  the  hospital  did  not  perform  the 
tracheostomy,  we  aneilyzed  data  on 
cases  reporting  both  code  96.72  and 
diagnosis  code  V44.0  (Tracheostomy 
status).  We  had  hoped  that  these  cases 
would  show  patients  on  long-term 
ventilation  who  were  admitted  to  the 
hospital  with  a  tracheostomy  in  place. 
Our  data  did  not  include  any  cases 
reported  in  any  of  the  bum  DRGs  with 
codes  96.72  and  V44.0.  We  then 
analyzed  data  on  the  frequency  of  cases 
reporting  code  96.72  along  with 
diagnosis  code  V46.1  (Respirator 
dependence).  We  found  only  5  of  these 
cases  in  the  bum  DRGs.  With  so  few 
cases  reporting  code  96.72,  it  is  difficult 
for  us  to  determine  the  effect  of  long- 
term  ventilation  on  reimbursement  for 
biun  cases. 

All  hospitals,  including  those  that 
treat  bum  patients,  are  encouraged  to 
increase  the  reporting  of  code  96.72  for 
patients  who  are  on  continuous 
mechanical  ventilation  for  96  or  more 
hours.  With  better  data,  we  would  be 
able  to  determine  how  best  to  make  any 
future  DRG  modification  for  all  patients 
on  long-term  mechanical  ventilation. 

c.  Multiple  Level  Spinal  Fusion.  We 
received  a  comment  recommending  the 
establishment  of  new  DRGs  that  would 
differentiate  between  the  number  of 


levels  of  vertebrae  involved  in  a  spinal 
fusion  procedure.  The  commenter  noted 
that  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  discussed 
adding  a  new  series  of  codes  to  identify 
multiple  levels  of  spinal  fusions  at  its 
December  6,  2002  meeting. 

The  following  codes  were  approved 
by  the  Committee,  effective  for  October 
1,  2003,  and  are  listed  in  Table  6B  in  the 
Addendum  to  this  proposed  rule: 

•  81.62,  Fusion  or  refusion  of  2-3 
vertebrae 

•  81.63,  Fusion  or  refusion  of  4-8 
vertebrae 

•  81.64,  Fusion  or  refusion  of  9  or 
more  vertebrae 

The  commenter  conducted  an 
analysis  to  support  redefining  the  spinal 
fusion  DRGs  using  these  new  ICD-9-CM 
codes.  Using  the  CMS  FY  2001  Standard 
Analytical  File  data  for  physicians  and 
hospitals  as  the  basis  for  its  analysis,  the 
commenter  linked  a  5-percent  sample  of 
hospital  spinal  fusion  cases  with  the 
corresponding  physician  claims. 
Because  there  were  no  ICD-9-CM  codes 
to  identify  multiple  level  fusions  in 
2001,  multiple  level  fusions  were 
identified  using  Current  Procedural 
Terminology  (CPT)  codes  on  the 
physician  claims. 

The  analysis  found  that  increasing  the  ■ 
levels  fused  from  1  to  2  levels  to  3  or 
more  levels  increased  the  mean 
standardized  charges  by  38  percent  for 
lumbar/thoracic  fusions,  and  by  47 
percent  for  cervical  fusions.  The 
commenter  then  recommended 
redefining  the  spinal  fusion  DRGs  to 
differentiate  between  1  to  2  level  spinal 
fusions  and  multilevel  spinal  fusions. 

The  following  current  spinal  fusion 
DRGs  separate  cases  based  on  whether 
or  not  a  CC  is  present:  DRG  497  (Spinal 
Fusion  Except  Cervical  With  CC)  and 
DRG  498  (Spinal  Fusion  Except  Cervical 
Without  CC);  and  DRG  519  (Cervical 
Spinal  Fusion  With  CC)  and  DRG  520 
(Cervical  Spinal  Fusion  Without  CC). 
The  difference  in  charges  associated 
with  the  current  CC-split  is  only  slightly 
greater  than  the  difference  attributable 
to  the  number  of  levels  fused  as  found 
by  the  commenter's  analysis.  Therefore, 
at  this  time,  we  are  not  proposing  to 
redefine  these  DRGs  to  differentiate  on 
the  basis  of  the  number  of  levels  fused. 

We  note  that  adopting  the 
commenter's  recommendation  would 
necessitate  adjusting  the  DRG  relative 
weights  using  non-MedPAR  data, 
because  Medicare  claims  data  with  the 
new  ICD-9-CM  codes  will  not  be 
available  until  the  FY  2003  MedPAR 
file.  Although  we  considered  this 
possibility,  we  believe  the  more  prudent 
course,  given  that  the  ciurent  DRG 
structure  actually  appears  to  " 


differentiate  appropriately  among  these 
cases,  is  to  wait  until  sufficient  data 
with  the  new  multilevel  spinal  fusion 
codes  are  available  before  making  a  final 
determination  on  whether  multilevel 
spinal  fusions  should  be  incorporated 
into  the  DRG  structure. 

d.  Heart  Assist  System  Implant. 
During  the  conunent  period  for  the  FY 
2003  IPPS  proposed  mle  on  which  the 
FY  2003  IPPS  final  mle  was  based,  we 
received  a  suggestion  that  we  develop  a 
new  heart  transplant  DRG  entitled 
"Heart  Transplant  with  Left  Ventricular 
Assist  Device  (LVAD)."  The  commenter 
stated  that,  because  a  great  nimiber  of 
LVAD  cases  remain  inpatients  until 
heart  transplant  occurs,  there  is  a 
disparity  in  costs  between  heart 
transplant  patients  who  receive  LVADs 
diu-ing  the  stay  and  those  who  do  not. 
Cases  in  which  heart  transplantation 
occurs  during  the  hospitalization  are 
assigned  to  DRG  103  (Heart  Transplant). 
Therefore,  the  costs  of  LVAD  cases  are 
included  in  the  DRG  relative  weight  for 
DRG  103.  However,  we  noted  that  we 
would  continue  to  monitor  these  types 
of  cases. 

When  we  reviewed  the  FY  2002 
MedPAR  data,  we  identified  only  21 
cases  in  DRG  103  that  listed  a  procedure 
code  that  would  indicate  the  use  of  an 
LVAD.  We  do  not  believe  this  is  a 
sufficient  number  of  cases  to  support 
creation  of  an  additional  DRG. 
Therefore,  we  are  not  proposing  a 
change  to  the  structure  of  either  DRG 
103  or  DRG  525  at  this  time. 

e.  Drug-Eluting  Stents.  In  the  August 
1,  2002  final  rule,  we  created  two  new 
temporary'  DRGs  to  reflect  cases 
involving  the  insertion  of  a  drug-eluting 
coronary  artery  stent  as  signified  by  the 
presence  of  code  36.07  (Insertion  of 
dmg-eluting  coronary  artery  stent):  DRG 
526  (Percutaneous  Cardiovascular 
Procedure  With  Dmg-Eluting  Stent  With 
AMI);  and  DRG  527  (Percutaneous 
Cardiovascular  Procedure  With  Drug- 
Eluting  Stent  Without  AMI).  We  expect 
that  when  claims  data  are  available  that 
reflect  the  use  of  these  stents,  we  will 
combine  drug-eluting  stent  cases  with 
other  cases  in  DRGs  516  and  517. 

In  the  absence  of  MedPAR  data 
reflecting  the  use  of  drug-eluting  stents, 
it  was  necessary  to  undertake  several 
calculations  to  establish  the  FY  2003 
DRG  relative  weights  for  these  two  new 
DRGs.  First,  based  on  prices  where 
drug-eluting  stents  are  currently  being 
used  and  the  average  price  of  currently 
available  stents,  we  calculated  a  price 
differential  of  approximately  $1,200. 
Assuming  average  hospital  charge 
markups  for  this  technology  (based  on 
weighted  average  cost-to-charge  ratios), 
the  anticipated  charge  differential 
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between  nondrug-eluting  and  drug- 
eluthig  stents  would  be  approximately 
$2,664  per  stent.  However,  we  recognize 
that  some  cases  involve  more  than  one 
stent.  Using  an  average  of  1.5  stents  per 
procedure,  we  estimate  that  the  net 
incremental  charge  for  cases  that  would 
receive  drug-eluting  stents  is  $3,996. 

In  order  to  determine  accurately  the 
DRG  relative  weights  for  these  two  new 
DRGs  relative  to  all  other  DRGs,  we  also 
must  estimate  the  volume  of  cases  likely 
to  occur.  We  used  the  manufacturer's 
estimate  that  as  many  as  43  percent  of 
current  stent  patients  will  receive  drug- 
eluting  stents  during  FY  2003  to 
calculate  die  FY  2003  DRG  relative 
weights,  although  we  prorated  this 
percentage  since  the  new  DRGs  did  not 
become  active  until  April  1,  2003.  Even 
though  the  DRG  will  become  active  on 
April  1,  2003,  we  expect  that  hospitals 
did  not  use  this  technology  before  FDA 
approval.  (We  intend  to  identify  and 
review  any  cases  with  the  code  36.07 
that  occurred  prior  to  FDA  approval.) 
Therefore,  no  payments  are  expected  to 
have  been  made  under  these  DRGs  for 
cases  occurring  before  FDA  approval. 

In  determining  the  FY  2004  proposed 
DRG  relative  weights  for  DRGs  526  and 
527,  we  assiuned  that  43  percent  of 
coronary  stent  cases  (those  with  code 
36.06  (Insertion  of  nondrug-eluting 
coronary  artery  stent))  from  DRGs  516 
and  517  would  be  reassigned  to  new 
DRGs  526  and  527  (widi  code  36.07), 
and  the  charges  of  these  cases  would  be 
increased  $3,996  per  case,  to 
approximate  the  higher  charges 
associated  with  the  drug-eluting  stents 
in  DRGs  526  and  527.  The  relative 
weights  for  DRGs  516  and  517  are 
calculated  based  on  the  charges  of  the 
cases  estimated  to  remain  in  these  two 
DRGs. 

We  are  proposing  to  maintain  DRGs 
526  and  527  for  FY  2004.  and  to  adopt 
the  same  methodology  to  establish  the 
relative  weights  as  we  used  for  FY  2003. 
The  FDA  issued  a  decision  on  April  24, 
2003  approving  drug-eluting  stents.  For 
the  final  rule,  we  will  use  the  best 
available  data  at  that  time  to  establish 
die  FY  2004  relative  weights  for  DRGs 
526  and  527. 

f.  Artificial  Anal  Sphincter.  The  ICD- 
9-CM  Coordination  and  Maintenance 
Committee  created  two  new  codes  to 
describe  procedures  involving  an 
artificial  anal  sphincter  for  use  for 
discharges  occurring  on  or  after  October 
1,  2002.  One  code  (49.75,  Implantation 
or  revision  of  artificial  anal  sphincter)  is 
used  to  identify  cases  involving 
implantation  or  revision  of  an  artificial 
anal  sphincter.  The  second  code  (49.76, 
Removal  of  artificial  anal  sphincter)  is 
used  to  identify  cases  involving  the 


removal  of  the  device.  In  Table  6B  of  the 
August  1.  2002  IPPS  final  rule  (67  FR 
50242),  we  assigned  both  codes  to  one 
of  four  MDCs  based  on  principal 
diagnosis,  and  to  one  of  six  DRGs  within 
those  MDCs  as  follows:  MDC  6,  DRG 
157  (Anal  and  Stomal  Procedures  With 
CO  and  DRG  158  (Anal  and  Stomal 
Procedures  Widiout  CC);  MDC  9 
(Diseases  and  Disorders  of  the  Skin, 
Subcutaneous  Tissue  and  Breast),  DRG 
267  (Perianal  and  Pilonidal  Procedures); 
MDC  21  (Injuries,  Poisonings,  and  Toxic 
Effect  of  Drugs),  DRG  442  (Odier  O.R. 
Procedures  for  Injuries  With  CC)  and 
DRG  443  (Other  O.R.  Procedures  for 
Injuries  Without  CC);  and  MDC  24 
(Muhiple  Significant  Trauma),  DRG  486 
(Other  O.R.  Procedures  for  Multiple 
Significant  Trauma). 

We  have  received  a  request  that  we 
review  these  DRG  assignments. 
According  to  the  requester,  the  artificial 
anal  sphincter  procedures  are  expensive 
and  the  payment  does  not  adequately 
cover  a  hospital's  costs  in  the  most 
likely  occurring  DRGs  157  and  158.  The 
requester  submitted  data  showing  cases 
involving  artificial  anal  sphincters  with 
average  charges  of  $44,000,  and 
suggested  that  we  assign  codes  49.75 
and  49.76  in  MDC  6  to  DRG  170  (Other 
Digestive  System  O.R.  Procedures  With 
CC)  and  DRG  171)  (Odier  Digestive 
System  O.R.  Procedures  Without  CC) 
because  DRG  170  and  DRG  171  are 
higher  weighted  than  DRGs  157  and 
158. 

At  this  time,  we  are  not  proposing  to 
assign  these  cases  to  DRGs  170  and  171. 
Although  we  recognize  the  data 
submitted  by  the  commenter  appear  to 
show  this  procedure  is  associated  with 
above  average  costs  in  the  DRGs  to 
which  these  cases  are  assigned,  we 
believe  the  current  assignment  is  the 
most  clinically  appropriate  at  this  time. 
As  noted  above,  the  procedure  codes  to 
identify  the  implantation,  revision,  or 
removal  of  these  devices  were  effective 
beginning  on  October  1,  2002. 
Therefore,  we  propose  to  monitor  the 
costs  of  these  cases  using  actual 
Medicare  cases  with  these  codes 
included  from  die  FY  2003  MedPAR 
that  will  be  used  for  the  FY  2004  DRG 
relative  weights. 

C.  Recalibration  of  DRG  Weights 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  2004 
recalibration  as  we  did  for  FY  2003 
(August  1,  2002  IPPS  final  rule  (67  FR 
50008).  That  is,  we  are  proposing  to 
recalibrate  the  DRG  weights  based  on 
charge  data  for  Medicare  discharges 
using  the  most  current  charge 
information  available  (the  FY  2002 
MedPAR  file). 


The  MedPAR  file  is  based  on  fully 
coded  diagnostic  and  proceduire  data  for 
all  Medicare  inpatient  hospital  bills.  FY 
2002  MedPAR  data  include  discharges 
occurring  between  October  1,  2001  and 
September  30,  2002,  based  on  bills 
received  by  CMS  through  December  31, 
2002,  from  all  hospitals  subject  to  the 
IPPS  and  short-term  acute  care  hospitals 
in  Maryland  (which  is  under  a  waiver 
from  the  IPPS  under  section  1814(b)(3) 
of  die  Act).  The  FY  2002  MedPAR  file 
includes  data  for  approximately 
11,404,829  Medicare  discharges. 
Discharges  for  Medicare  beneficiaries 
enrolled  in  a  Medicare+Choice  managed 
care  plan  are  excluded  from  this 
analysis.  The  data  include  hospitals  that 
subsequently  became  CAHs,  although 
no  data  are  included  for  hospitals  after 
the  point  they  are  certified  as  CAHs. 

The  proposed  methodology  used  to 
calculate  the  DRG  reladve  weights  from 
the  FY  2002  MedPAR  file  is  as  follows: 

•  To  the  extent  possible,  all  the 

.  claims  were  regrouped  using  the  DRG 
classification  revisions  discussed  in 
section  II.B.  of  this  preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
and  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 
A  transfer  case  is  counted  as  a  fraction 
of  a  case  based  on  the  ratio  of  its  transfer 
payment  under  the  per  diem  payment 
methodology  to  the  full  DRG  payment 
for  nontransfer  cases.  That  is,  transfer 
cases  paid  under  the  transfer 
methodology  equal  to  half  of  what  the 
case  would  receive  as  a  nontransfer 
would  be  counted  as  0.5  of  a  total  case. 

•  Statistical  oudiers  were  eliminated 
by  removing  all  cases  that  are  beyond 
3.0  standard  deviations  from  the  mean 
of  the  log  distribution  of  both  the 
charges  per  case  and  the  charges  per  day 
for  each  DRG. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

•  The  transplant  cases  that  were  used 
to  establish  the  relative  weight  for  heart 
and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103,  480,  and  495) 
were  limited  to  those  Medicare- 
approved  transplant  centers  that  have 
cases  in  the  FY  2000  MedPAR  file. 
(Medicare  coverage  for  heart,  heart-lung, 
liver,  ^d  lung  transplants  is  limited  to 


those  facilities  that  have  received 
approval  from  CMS  as  transplant 
centers.) 

•  Organ  acquisition  costs  for  kidney, 
heart,  heart-lung,  liver,  lung,  pancreas, 
and  intestinal  (or  midtivisceral  organs) 
transplants  continue  to  be  paid  on  a 
reasonable  cost  basis.  Because  these 
acquisition  costs  are  paid  separately 
from  the  prospective  payment  rate,  it  is 
necessary  to  subtract  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  before  computing  the  average 
charge  for  the  DRG  and  before 
eliminating  statistical  outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
'threshold  of  10  cases  as  the  minimiun 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  used  that  same 
case  threshold  in  recalibrating  the 
proposed  DRG  weights  for  FY  2004. 
Using  die  FY  2002  MedPAR  data  set, 
there  are  42  DRGs  that  contain  fewer 
than  10  cases.  We  computed  the  weights 
for  these  low-volume  DRGs  by  adjusting 
the  proposed  FY  2003  weights  of  these 
DRGs  by  the  percentage  change  in  the 
average  weight  of  the  cases  in  the  other 
DRGs. 

The  proposed  new  weights  are 
normalized  by  an  adjustment  factor 
(1.45510)  so  that  the  average  case  weight 
after  recalibration  is  equal  to  the  averag 
case  weight  before  recalibradon.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
IPPS. 

As  noted  below  in  section  IV.A.2.,  we 
are  proposing  to  expand  the  transfer 
pohcy  applicable  to  postacute  care 
transfers  from  10  DRGs  currenUy  to  an 
additional  19  DRGs,  beginning  in  FY 
2004.  Because  we  count  a  transfer  case 
as  a  fraction  of  a  case  as  described  above 
in  the  recalibration  process,  any 
expansion  of  the  postacute  care  transfer 
policy  to  19  additional  DRGs  would 
affect  the  proposed  relative  weights  for 
those  DRGs.  "Therefore,  we  calculated 
the  proposed  FY  2004  normalization 
factor  comparing  the  case-mix  using  the 
proposed  FY  2004  DRG  relative  weights 
in  which  we  treated  postacute  care 
transfer  cases  in  the  19  DRGs  proposed 
to  be  added  to  the  postacute  fransfer 
policy  for  FY  2004  as  a  fraction  of  a  case 
with  the  case-mix  using  the  FY  2003 
DRG  relative  weights  without  treating 
cases  in  these  19  additional  DRGs  as 
transfer  cases. 

Section  1886(d)(4)(C)(iii)  of  die  Act 
requires  that,  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 


aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payments 
to  hospitals  are  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  n.A.4.a.  of  the 
Addendum  to  this  proposed  rule,  we  are 
proposing  to  make  a  budget  neutrality 
adjustment  to  ensiue  that  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  is  met. 

D.  Proposed  LTC-DRG  Reclassifications 
and  Relative  Weights  for  LTCHs  for  FY 
2004 

1.  Background 

In  the  March  7,  2003  LTCH  PPS 
proposed  rule  (68  FR  11234),  we 
proposed  to  change  the  LTCH  PPS 
annual  payment  rate  update  cycle  to  be 
eifective  July  1  through  June  30  instead 
of  October  1  through  September  30.  In 
addition,  since  the  patient  classification 
system  utilized  xmder  the  LTCH  PPS  is 
based  direcUy  on  the  DRGs  used  under 
the  IPPS  for  acute  care  hospitals,  in  that 
same  proposed  rule,  we  proposed  that 
the  annual  update  of  the  long-term  care 
diagnosis-related  group  (LTC-DRG) 
classifications  and  relative  weights 
would  continue  to  remain  linked  to  the 
annual  reclassification  and  recalibration 
of  die  CMS-DRGs  under  die  IPPS. 

The  annual  update  to  the  IPPS  DRGs 
is  based  on  the  annual  revisions  to  the 
ICD-9-CM  codes  and  is  effective  each 
October  1.  In  the  health  care  industry, 
annual  changes  to  the  ICD-9-CM  codes 
are  effective  for  discharges  occurring  on 
or  after  October  1  each  year.  The  use  of 
the  ICD-9-CM  coding  system  is  also 
compliant  with  the  requirements  of  the 
Health  Insurance  Portability  and 
AccountabUity  Act  (HEPAA),  Pub.  L. 
104-191,  under  45  CFR  Parts  160  and 
162.  Therefore,  the  manual  and 
electronic  versions  of  the  GROUPER 
software,  which  are  based  on  the  ICD- 
9— CM  codes,  are  also  revised  annually 
and  effective  for  discharges  occurring  on 
or  after  October  1  each  year.  Because  the 
LTC-DRGs  are  based  on  the  patient 
classification  system  used  under  the 
IPPS  (CMS-DRGs),  which  is  updated 
annually  and  effective  for  discharges 
occurring  on  or  after  October  1  through 
September  30  each  year,  in  the  March  7, 
2003  LTCH  PPS  proposed  rule  (68  FR 
11234),  we  proposed  to  continue  to 
update  the  LTC-DRG  classifications  and 
relative  weights  to  be  effective  for 


discharges  occurring  on  or  after  October 
1  through  September  30  each  year. 

As  we  explained  in  the  March  7,  2003 
LTCH  PPS  proposed  rule  (68  FR  11234). 
the  FY  2004  DRGs  and  relative  weights 
used  under  the  IPPS  had  not  yet  been 
proposed,  and  we  were  unable  to 
propose  updated  LTC-DRGs  and 
relative  weights  at  that  time.  Therefore, 
since  the  LTC-DRG  classifications  and 
relative  weights  would  continue  to  be 
based  on  the  annual  updates  to  the  IPPS 
DRGs,  we  proposed  that  proposed 
revisions  to  the  LTC-DRG 
classifications  and  relative  weights 
would  be  presented  for  public  comment 
in  the  IPPS  proposed  rule  and  finalized 
in  the  IPPS  final  rule,  to  be  effective 
October  1,  2003  through  September  30, 
2004. 

For  FY  2003,  version  20.0  of  the  DRG 
GROUPER  is  being  utilized  under  both 
die  IPPS  and  die  LTCH  PPS.  The  LTC- 
DRG  classifications  and  relative  weights 
are  shovra  in  Table  3  of  the  Addendum 
to  the  August  30,  2002  for  FY  2003  final 
rule  (67  FR  56076-56084)  and  in  Table 
3  of  the  Addendum  to  the  March  7,  2003 
LTCH  PPS  proposed  rule  (68  FR  11285 
through  11292).  Below  we  discuss  the 
proposed  LTC-DRGs  and  relative 
weights  for  FY  2004  based  on  the 
proposed  changes  to  the  hospital  IPPS 
DRGs  (GROUPER  version  21.0) 
discussed  in  section  II.  of  this  preamble. 

2.  Proposed  Changes  in  the  LTC-DRG 
Classifications 

a.  Background.  Section  123  of  Pub.  L. 
106-113  specifically  requires  that  the 
PPS  for  LTCHs  be  a  per  discharge 
system  with  a  DRG-based  patient 
classification  system  reflecting  the 
differences  in  patient  resources  and 
costs  in  LTCHs  while  maintaining 
budget  neutrality.  Section  307fb)(l)  of 
Pub.  Law  106-554  modified  the 
requirements  of  section  123  of  Pub.  L. 
106-113  by  specifically  requiring  that 
the  Secretary  examine  "the  feasibility 
and  the  impact  of  basing  payment  under 
such  a  system  [the  LTCH  PPS]  on  the 
use  of  existing  (or  refined)  hospital 
diagnosis-related  groups  (DRGs)  that 
have  been  modified  to  account  for 
different  resource  use  of  long-term  care 
hospital  patients  as  well  as  the  use  of 
the  most  recently  available  hospital 
discharge  data." 

In  accordance  with  section  307(b)(1) 
of  Pub.  L.  106-554  and  §412.515  of  om- 
existing  regulations,  the  LTCH  PPS  uses 
information  from  LTCH  patient  records 
to  classify  patient  cases  into  distinct 
LTC-DRGs  based  on  clinical 
characteristics  and  expected  resource 
needs.  The  LTC-DRGs  used  as  the 
patient  classification  component  of  the 
LTCH  PPS  correspond  to  die  DRGs 
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under  the  IPPS  for  acute  care  hospitals. 
Thus,  in  this  proposed  rule,  we  are 
proposing  to  use  the  proposed  IPPS 
version  21.0  GROUPER  for  FY  2004  to 
process  LTCH  PPS  claims.  The 
proposed  changes  to  the  IPPS  DRG 
classification  system  for  FY  2004 
(Grouper  21.0)  are  discussed  in  section 
Il.B.  of  this  preamble. 

Under  the  LTCH  PPS,  we  determine 
relative  weights  for  each  of  the  IPPS 
DRGs  to  account  for  the  difference  in 
resource  use  by  patients  exhibiting  the 
case  complexity  and  multiple  medical 
problems  characteristic  of  LTCHs.  In  a 
departm-e  from  the  IPPS,  as  we 
discussed  in  the  August  30,  2002  final  ^ 
rule  (67  FR  55985),  we  use  low  volume 
LTC-DRGs  (less  than  25  LTCH  cases)  in 
determining  the  LTC-DRG  weights, 
since  LTCHs  do  not  typically  treat  the 
full  range  of  diagnoses  as  do  acute  care 
hospitals.  In  order  to  deal  with  the  large 
number  of  low  volume  LTC-DRGs 
(DRGs  with  fewer  than  25  cases),  we 
group  those  low  volume  LTC-DRGs  into 
5  quintiles  based  on  average  charge  per 
discharge.  (A  listing  of  the  composition 
of  low  volume  quintiles  for  the  FY  2003 
LTC-DRGs  (based  on  FY  2001  MedPAR 
data)  appears  in  the  August  30,  2002 
final  rule  at  67  FR  55986-55988).  We 
also  adjusted  for  cases  in  which  the  stay 
at  the  LTCH  is  five-sixths  of  the 
geometric  average  length  of  stay;  that  is, 
short-stay  outlier  cases  (§412.529).  (A 
detailed  discussion  of  the  application  of 
the  Lewin  Group  model  that  was  used 
to  develop  the  LTC-DRGs  appears  in  the 
August  30,  2002  final  rule  at  67  FR 
55978). 

b.  Patient  Classifications  into  DRGs. 
Generally,  under  the  LTCH  PPS, 
Medicare  payment  is  made  at  a 
predetermined  specific  rate  for  each 
discharge;  that  is,  payment  varies  by  the 
LTC-DRG  to  which  a  beneficiary's  stay 
is  assigned.  Similar  to  case  classification 
for  acute  care  hospitals  under  the  IPPS 
(see  section  Il.B.  of  this  preamble),  cases 
are  classified  into  LTC-DRGs  for 
payment  under  the  LTCH  PPS  based  on 
the  principal  diagnosis,  up  to  eight 
additional  diagnoses,  and  up  to  six 
procedures  performed  during  thejtay, 
as  well  as  age,  sex,  and  discharge  status 
of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the  ICD- 
9-CM. 

As  discussed  above  in  section  Il.B.  of 
this  preamble,  the  DRGs  are  organized 
into  25  Major  Diagnostic  Categories 
(MDCs),  most  of  which  are  based  on  a 
particular  organ  system  of  the  body;  the 
remainder  involve  multiple  organ 
systems  (such  as  MDC  22,  Bums). 
Accordingly,  the  principal  diagnosis 
determines  MDC  assignment.  Within 


most  MDCs,  cases  are  then  divided  into 
siugical  DRGs  and  medical  DRGs.  Some 
surgical  and  medical  DRGs  are  further 
differentiated  based  on  the  presence  or 
absence  of  CCs.  (See  section  Il.B.  of  this 
preamble  for  further  discussion  of 
surgical  DRGs  and  medical  DRGs.) 

Because  the  assignment  of  a  case  to  a 
particular  LTC-DRG  will  help 
determine  the  amount  that  will  be  paid 
for  the  case,  it  is  important  that  the 
coding  is  accurate.  As  is  the  case  under 
the  IPPS,  classifications  and 
terminology  used  in  the  LTCH  PPS  are 
consistent  with  the  ICD-9-CM  and  the 
Uniform  Hospital  Discharge  Data  Set 
(UHDDS),  as  recommended  to  the 
Secretary  by  the  National  Committee  on 
Vital  and  Health  Statistics  ("Uniform 
Hospital  Discharge  Data:  Minimum  Data 
Set,  National  Center  for  Health 
Statistics,  April  1980")  and  as  revised  in 
1984  by  the  Health  Information  Policy 
Council  (HIPC)  of  the  U.S.  Department 
of  Health  and  Human  Services.  We  wish 
to  point  out  again  that  the  ICD-9-CM 
coding  terminology  and  the  definitions 
of  principal  and  other  diagnoses  of  the 
UHDDS  are  consistent  with  the 
requirements  of  the  Administrative 
Simplification  Act  of  1996  of  the  HIPAA 
(45  CFR  Parts  160  and  162). 

As  we  stated  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55981),  the 
emphasis  on  the  need  for  proper  coding 
cannot  be  overstated.  Inappropriate 
coding  of  cases  can  adversely  affect  the 
uniformity  of  cases  in  each  LTC-DRG 
and  produce  inappropriate  weighting 
factors  at  recalibration  and  result  in 
inappropriate  payments  under  the 
LTCH  PPS.  LTCHs  are  to  follow  the 
same  coding  guidelines  used  by  the 
acute  care  hospitals  to  ensure  accuracy 
and  consistency  in  coding  practices. 
There  will  be  only  one  LTC-DRG 
assigned  per  long-term  care 
hospitalization;  it  will  be  assigned  at  the 
discharge.  Therefore,  it  is  mandatory 
that  the  coders  continue  to  report  the 
same  principal  diagnosis  on  all  claims 
and  include  all  diagnostic  codes  that 
coexist  at  the  time  of  admission,  that  are 
subsequently  developed,  or  that  affect 
the  treatment  received.  Similarly,  all 
procedures  performed  diuing  that  stay 
are  to  be  reported  on  each  claim.  (For 
further  information  on  the  use  of  ICD- 
9-CM  codes  under  the  LTCH  PPS,  see 
the  August  30,  2002  LTCH  PPS  final 
rule  (67  FR  55979-55983).) 

Upon  the  discharge  of  the  patient 
from  a  LTCH,  the  LTCH  must  assign 
appropriate  diagnosis  and  procedure 
codes  from  the  ICD-9-CM.  As  of 
October  16,  2002,  a  LTCH  that  was 
required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  and  that  had  not  obtained  an 


extension  in  compliance  with  the 
Administrative  Compliance  Act  (Pub.  L. 
107-105)  is  obligated  to  comply  with 
the  standards  at  45  CFR  162.1002  and 
45  CFR  162.1102.  Completed  claim 
forms  are  to  be  submitted  to  the  LTCH's 
Medicare  fiscal  intermediary. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  this  information  to 
a  series  of  automated  screening 
processes  called  the  Medicare  Code 
Editor  (MCE).  These  screens  are 
designed  to  identify  cases  that  require 
further  review  before  assignment  into  a 
DRG  can  be  made.  (For  more 
information  on  types  of  cases  selected 
for  further  development,  see  the  August 
30,  2002  LTCH  PPS  final  rule  (67  FR 
55979).) 

After  screening  through  the  MCE, 
each  LTCH  claim  will  be  classified  into 
the  appropriate  LTC-DRG  by  the 
Medicare  LTCH  GROUPER.  The  LTCH 
GROUPER  is  specialized  computer 
software  based  on  the  same  GROUPER 
used  under  the  IPPS.  After  the  LTC- 
DRG  is  assigned,  the  Medicare  fiscal 
intermediary  determines  the  prospective 
payment  by  using  the  Medicare  PRICER 
program,  which  accounts  for  LTCH 
hospital-specific  adjustments.  As 
provided  for  under  the  IPPS,  we  provide 
an  opportunity  for  the  LTCH  to  review 
the  LTC-DRG  assignments  made  by  the 
fiscal  intermediary  and  to  submit 
additional  information  within  a 
specified  timeframe  (§ 412.513(c)). 

The  GROUPER  is  used  both  to  classify 
past  cases  in  order  to  measure  relative 
hospital  resource  consumption  to 
establish  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maintained  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  oiu  annual 
update  (as  discussed  in  section  II.  of  this 
preamble).  The  LTC-DRG  weights  are 
based  on  data  for  the  population  of 
LTCH  discharges,  reflecting  the  fact  that 
LTCH  patients  represent  a  different 
patient  mix  than  patients  in  short-term 
acute  care  hospitals. 

3.  Development  of  the  Proposed  FY 
2004  LTC-DRG  Relative  Weights 

a.  General  Overview  of  Development 
of  the  LTC-DRG  Relative  Weights.  As 
we  stated  in  the  August  30,  2002  LTCH 
PPS  final  rule  (67  FR  55984),  one  of  the 
primary  goals  for  the  implementation  of 
the  LTCH  DPPS  is  to  pay  each  LTCH  an 
appropriate  amount  for  the  efiicient 
delivery  of  care  to  Medicare  patients. 


The  system  must  be  able  to  account 
adequately  for  each  LTCH's  case-mix  in 
order  to  ensure  both  fair  distribution  of 
Medicare  payments  and  access  to 
adequate  care  for  those  Medicare 
patients  whose  care  is  more  costly.  To 
accomplish  these  goals,  we  adjust  the 
LTCH  PPS  standard  Federal  prospective 
payment  system  rate  by  the  LTC-DRG 
relative  weights  in  determining  payment 
tojLTCHs  for  each  case. 

Under  the  LTCH  PPS,  relative  weights 
for  each  LTC-DRG  are  a  primary 
element  used  to  account  for  the 
variations  in  cost  per  discharge  and 
resource  utilization  among  the  payment 
groups  (§412.515).  To  ensure  that 
Medicare  patients  classified  to  each 
LTC-DRG  have  access  to  an  appropriate 
level  of  services  and  to  encourage 
efficiency,  we  calculate  a  relative  weight 
for  each  LTC-DRG  that  represents  the 
resources  needed  by  an  average 
inpatient  LTCH  case  in  that  LTC-DRG. 
For  example,  cases  in  a  LTC-DRG  with 
a  relative  weight  of  2  will,  on  average, 
cost  twice  as  much  as  cases  in  a  LTC- 
DRG  with  a  weight  of  1. 

b.  Data.  To  calculate  the  proposed 
LTC-DRG  relative  weights  for  FY  2004 
in  this  proposed  rule,  we  obtained  total 
Medicare  allowable  charges  from  FY 
2002  Medicare  hospital  bill  data  from 
the  December  2002  update  of  the 
MedPAR  file,  and  we  used  the  proposed 
Veareion  21.0  of  the  CMS  GROUPER 
used  under  the  acute  care  hospital 
inpatient  IPPS  as  discussed  above  in 
section  Il.B.  of  this  preamble.  Consistent 
with  the  methodology  under  the 
hospital  IPPS,  we  are  proposing  to 
recalculate  the  FY  2004  LTC-DRG 
relative  weights  based  on  the  best 
available  data  for  the  final  rule. 

As  we  discussed  in  further  detail  in 
the  August  30,  2002  LTCH  PPS  final 
rule  (67  FR  55984).  based  on  comments 
regarding  the  data  used  in  the 
development  of  the  LTCH  prospective 
payment  system,  we  have  excluded  the 
data  from  LTCHs  that  are  all-inclusive 
rate  providers  and  LTCHs  that  are 
reimbursed  in  accordance  with 
demonstration  projects  authorized 
under  section  402(a)  of  Public  Law  90- 
248 (42  U.S.C. 1395b-l) or  secUon 
222(a)  of  Public  Law  92-603  (42  U.S.C. 
1395b-l).  Therefore,  in  the 
development  of  the  proposed  FY  2004 
LTC-DRG  relative  weights  we  have 
excluded  the  data  of  the  22  all-inclusive 
rate  providers  and  the  3  LTCHs  that  are 
paid  in  accordance  with  demonstration 
projects. 

In  addition,  as  we  discussed  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55989),  a  data  problem  regarding 
the  proposed  FY  2003  LTC-DRG 
relative  weight  values  that  were 


determined  using  MedPAR  (claims)  data 
for  FYs  2000  and  2001  was  brought  to 
our  attention.  Following  notification  of 
this  problem,  we  researched  the 
commenter's  claims  and  determined 
that,  given  the  long  stays  at  LTCHs. 
some  providers  had  submitted  multiple 
bills  for  payment  under  the  TEFRA 
reimbiu-sement  system  for  the  same  stay. 
Based  upon  our  research,  we  became 
aware  of  the  following  situation:  In 
certain  LTCHs,  hospital  personnel 
apparently  reported  a  different  principal 
diagnosis  on  each  bill  since,  imder  the 
TEFRA  system,  payment  was  not 
dependent  upon  principal  diagnosis  as 
it  is  under  a  DRG-based  system.  These 
claims  from  the  MedPAR  file  were  run 
through  the  LTCH  GROUPER  and  used 
in  determining  the  proposed  FY  2003 
relative  weights  for  each  LTC-DRG. 

Since  this  issue  was  brought  to  our 
attention  and  we  discovered  that  only 
data  from  the  final  bills  were  being 
extracted  for  the  MedPAR  file,  it  was 
possible  that  the  original  MedPAR  file 
was  not  receiving  the  correct  principal 
diagnosis.  Therefore,  in  the  August  30, 
2002  final  rule  (67  FR  55989),  we 
.  addressed  the  problem  by  identifying  all 
LTCH  cases  in  the  FY  2001  MedPAR  file 
for  which  multiple  bills  were  submitted. 
For  each  of  these  cases,  beginning  with 
the  first  bill  and  moving  forward 
consecutively  through  subsequent  bills 
for  that  stay,  we  recorded  the  first 
unique  diagnosis  codes  up  to  10  and  the 
first  unique  procedure  codes  up  to  10. 
We  then  used  these  codes  to 
appropriately  group  each  LTCH  case  to 
a  LTC-DRG  for  FY  2003. 

As  we  noted  above,  we  are  proposing 
to  use  LTCH  claims  data  from  the  FY 
2002  MedPAR  file  for  the  determination 
of  the  proposed  FY  2004  LTC-DRG 
relative  weights.  Since  at  the  time  (FY 
2002)  LTCHs  were  still  reimbursed 
under  the  TEFRA  reasonable  cost-based 
system,  some  LTCHs  also  had  submitted 
multiple  bills  for  Medicare  pajTnent  for 
the  same  stay.  Thus,  in  certain  LTCHs, 
hospital  personnel  were  apparently  still 
reporting  a  different  principal  diagnosis 
on  each  bill  since,  under  the  TEFRA 
system  in  FY  2002.  pajTnent  was  not 
dependent  upon  principal  diagnosis  as 
it  is  under  a  DRG-based  system. 
Therefore,  we  are  proposing  to  follow 
the  same  methodology  outlined  above  to 
determine  the  appropriate  diagnosis  and 
procedure  codes  for  those  multiple  bill 
LTCH  cases  in  the  FY  2002  MedPAR 
files,  and  we  are  proposing  to  use  these 
codes  to  group  each  LTCH  case  to  a 
proposed  LTC-DRG  for  FY  2004.  Since 
the  LTCH  PPS  was  implemented  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002  (FY  2003),  we  believe 
that  this  problem  will  be  self-correcting 


as  LTCHs  submit  more  completely 
coded  data  in  the  future. 

c.  Hospital-Specific  Relative  Value 
Methodology.  As  we  discussed  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55985),  by  nature  LTCHs  often 
specialize  in  certain  areas,  such  as 
ventilator-dependent  patients  and 
rehabilitation  and  wound  care.  Some 
case  types  (DRGs)  may  be  treated,  to  a 
large  extent,  in  hospitals  that  have,  from 
a  perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  nonarbitrary 
distribution  of  cases  with  relatively  high 
(or  low)  charges  in  specific  LTC-DRGs 
has  the  potential  to  inappropriately 
distort  the  measure  of  average  charges. 
To  account  for  the  fact  that  cases  may 
not  be  randomly  distributed  across 
LTCHs,  as  explained  in  that  same  final  ■ 
rule  (67  FR  55985),  we  use  a  hospital- 
specific  relative  value  method  to 
calculate  the  proposed  LTC-DRG 
relative  weights  instead  of  the 
methodology  used  to  determine  the 
proposed  DRG  relative  weights  under 
the  hospital  IPPS  described  above  in 
section  II.C.  of  this  preamble.  We 
believe  this  method  will  remove  this 
hospital-specific  source  of  bias  in 
measuring  LTCH  average  charges. 
Specifically,  we  reduce  the  impact  of 
the  variation  in  charges  across  providers 
on  any  particular  LTC-DRG  relative 
weight  by  converting  each  LTCH's 
charge  for  a  case  to  a  relative  value 
based  on  that  LTCH's  average  charge. 

Under  the  hospital-specific  relative 
value  method,  as  we  explained  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55985),  we  standardize  charges 
for  each  LTCH  by  converting  its  charges 
for  each  case  to  hospital-specific  relative 
charge  values  and  then  adjusting  those 
values  for  the  LTCH's  case-mix.  The 
adjustment  for  case-mix  is  needed  to 
rescale  the  hospital-specific  relative 
charge  values  (which,  bv  definition, 
averages  1.0  for  each  LTCH).  The 
average  relative  weight  for  a  LTCH  is  its 
case-mix,  so  it  is  reasonable  to  scale 
each  LTCH's  average  relative  charge 
value  by  its  case-mix.  In  this  way,  each 
LTCH's  relative  charge  value  is  adjusted 
by  its  dase-mix  to  an  average  that 
reflects  the  complexity  of  die  cases  it 
treats  relative  to  the  complexity  of  the 
cases  treated  by  all  other  LTCHs  (the 
average  case-mix  of  all  LTCHs). 

In  accordance  with  the  methodology 
established  in  the  August  30.  2002 
LTCH  PPS  final  rule  (67  FR  55985),  we 
standardize  charges  for  each  case  by 
first  dividing  the  adjusted  charge  for  the 
case  (adjusted  for  short-stay  outliers 
under  §412.529  as  described  in  section 
II.D.4.  (step  3)  of  this  preamble)  by  the 
average  adjusted  charge  for  all  cases  at 
the  L'TCH  in  which  the  case  was  treated. 
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Short-stay  outliers  under  §412.529  are 
cases  with  a  length  of  stay  that  is  less 
than  or  equal  to  five-sixths  the  average 
length  of  stay  of  the  LTC-DRG.  The 
average  adjusted  charge  reflects  the 
average  intensity  of  the  health  care 
services  delivered  by  a  particular  LTCH 
and  the  average  cost  level  of  that  LTCH. 
The  resulting  ratio  is  multiplied  by  that 
LTCH's  case-mix  index  to  determine  the 
standardized  charge  for  the  case. 

Multiplying  by  the  LTCH's  case-mix 
index  accounts  for  the  fact  that  the  same 
relative  charges  are  given  greater  weight 
in  a  LTCH  with  higher  average  costs 
than  they  would  at  a  LTCH  with  low 
average  costs  which  is  needed  to  adjust 
each  LTCH's  relative  charge  value  to 
reflect  its  case-mix  relative  to  the 
average  case-mix  for  all  LTCHs.  Because 
we  standardize  charges  in  this  maimer, 
we  count  charges  for  a  Medicare  patient 
at  a  LTCH  with  high  average  charges  as 
less  resource  intensive  than  they  vvould 
be  at  a  LTCH  with  low  average  charges. 
For  example,  a  $10,000  charge  for  a  case 
in  a  LTCH  with  an  average  adjusted 
charge  of  $17,500  reflects  a  higher  level 
of  relative  resource  use  than  a  $10,000 
charge  for  a  case  in  a  LTCH  with  the 
same  case-mix,  but  an  average  adjusted 
charge  of  $35,000.  We  believe  that  the 
adjusted  charge  of  em  individual  case 
more  accurately  reflects  actual  resource 
use  for  an  individual  LTCH  because  the 
variation  in  charges  due  to  systematic 
differences  in  the  markup  of  charges 
among  LTCHs  is  taken  into  account. 

d.  Low  Voliune  LTC-DRGs.  In  order 
to  account  for  LTC-DRGs  with  low 
volume  (that  is,  with  fewer  than  25 
LTCH  cases),  in  accordance  with  the 
methodology  we  established  in  the 


August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55985),  we  group  those  low 
volvune  LTC-DRGs  into  one  of  five 
categories  (quintiles)  based  on  average 
charges,  for  the  purposes  of  determining 
relative  weights.  For  this  proposed  rule, 
using  LTCH  cases  from  the  December 
2002  update  of  the  FY  2002  MedPAR 
file,  we  identified  163  proposed  LTC- 
DRGs  that  contained  between  1  and  24 
cases.  This  list  of  proposed  LTC-DRGs 
wgs  then  divided  into  one  of  the  five 
proposed  low  volume  quintiles,  each 
containing  a  minimum  of  32  proposed 
LTC-DRGs  (163/5  =  32  with  3  proposed 
LTC-DRGs  as  the  remainder).  For  FY 
2004,  we  are  proposing  to  make  an 
assignment  to  a  specific  low  volume 
quintile  by  sorting  the  163  low  volume 
proposed  LTC-DRGs  in  ascending  order 
by  average  charge.  Since  the  number  of 
proposed  LTC-DRGs  with  less  than  25 
LTCH  cases  is  not  evenly  divisible  by 
five,  the  average  charge  of  the  low 
volume  proposed  LTC-DRG  was  used  to 
determine  which  proposed  low  volume 
quintile  received  the  additional 
proposed  LTC-DRG.  After  sorting  the 
163  low  volume  proposed  LTC-DRGs  in 
ascending  order,  we  are  proposing  that 
the  first  fifth  (32)  of  low  volume 
proposed  LTC-DRGs  with  the  lowest 
average  charge  would  be  grouped  into 
Quintile  1 .  Since  the  average  charge  of 
the  33rd  proposed  LTC-DRG  in  the 
sorted  list  is  closer  to  the  previous 
proposed  LTC-DRG's  average  charge 
(assigned  to  proposed  Quintile  1)  than 
to  the  average  charge  of  the  34th 
proposed  LTC-DRG  on  the  sorted  list  (to 
be  assigned  to  proposed  Quintile  2),  we 
are  proposing  to  place  it  into  proposed 
Quintile  1 .  The  highest  average  charge 


cases  would  then  be  grouped  into 
proposed  Quintile  5.  This  process 
would  be  repeated  through  the 
remaining  low  volume  proposed  LTC- 
DRGs  so  that  3  proposed  low  volume 
quintiles  would  contain  33  proposed 
LTC-DRGs  and  2  proposed  low  volume 
quintiles  would  contain  32  proposed 
LTC-DRGs. 

In  order  to  determine  the  proposed 
relative  weights  for  the  proposed  LTC- 
DRGs  with  low  volume  for  FY  2004,  in 
accordance  with  the  methodology 
established  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55985),  we 
would  use  the  five  proposed  low 
volume  quintiles  described  above.  The 
proposed  composition  of  each  of  the 
five  low  volume  quintiles  shown  below 
in  Table  1  would  be  used  in 
determining  the  proposed  LTC-DRG 
relative  weights  for  FY  2004.  We  would 
determine  a  proposed  relative  weight 
and  (geometric)  average  length  of  stay 
for  each  of  the  five  proposed  low 
volume  quintiles  using  the  formula  that 
we  are  proposing  to  apply  to  the  regular 
proposed  LTC-DRGs  (25  or  more  cases), 
as  described  below  in  section  II. D. 4.  of 
this  preamble.  We  are  proposing  to 
assign  the  same  proposed  relative 
weight  and  average  length  of  stay  to 
each  of  the  proposed  LTC-DRGs  that 
make  up  that  proposed  low  volume 
quintile.  We  note  that  as  this  system  is 
dynamic,  it  is  possible  that  the  numbep 
and  specific  type  of  LTC-DRGs  with  a 
low  volume  of  LTCH  cases  will  vary  in 
the  future.  We  use  the  best  available 
claims  data  in  the  MedPAR  file  to 
identify  low  volume  LTC-DRGs  and  to 
calculate  the  relative  weights  based  on 
our  methodology. 


Table  1  .—Proposed  Composition  of  Low  Volume  Quintiles 


Proposed  LTC-DRG 


Description 


Proposed  Quintile  1 


044 
047 
065 
066 
069 
072 
128 
149 
.178 
192 
262 
273 
276 
305 
311 
319 
328 
339 
342 
348 
349 


ACUTE  MAJOR  EYE  INFECTIONS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC 

DYSEQUILIBRIUM 

EPISTAXIS 

OTITIS  MEDIA  &  URI  AGE  >17  W/0  CC 

NASAL  TRAUMA  &  DEFORMITY 

DEEP  VEIN  THROMBOPHLEBITIS 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC 

UNCOMPLICATED  PEPTIC  ULCER  W/0  CC 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/0  CC 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY 

MAJOR  SKIN  DISORDERS  W/O  CC 

NON-MALIGNANT  BREAST  DISORDERS 

KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/0  CC 

TRANSURETHRAL  PROCEDURES  W/0  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC 

URETHRAL  STRICTURE  AGE  ;.17  W  CC 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

CIRCUMCISION  AGE  >1 7 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC 


\ 


376 
385 
399 
420 
428 
431 
432 
455 
465 
509 
511 
540 


021  .. 

022  . 
031" 
046  .. 
053  .. 
084  .. 
177  .. 
193  .. 
194*  . 
200  .. 
206  .. 
208  .. 
211  .. 
232  .. 
234  .. 
237  .. 
276  .. 
299  .. 
309  .. 

323  .. 

324  .. 
34t|..: 
34l|... 
36'... 
41. H... 
421... 
45f  i ... 
4731 ... 
497** 
502  ... 
506  ... 
507*  . 
508  ... 
510-  ... 


i 


031*  .. 
032  ... 
063  ... 
083  ... 
117  ... 
119  ... 
158  ... 
194** 
197  ... 
218  ..., 
223  ... 
228  .. 
257  ...; 
293  .... 
295  .... 
317  .... 
345  .... 
347*** 
352  .... 


Federal  Register /Vol.  68.  No.  96 /Monday.  May  19,  2003  /  Proposed  Rules  27177 


TABLE  1  .—PROPOSED  COMPOSITION  OF  LOW  VOLUME  QUINTILES— Continued 


Proposed  LTC-DRG 


Description 


POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  OR.  PROCEDURE 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/0  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA 

NON-EXTENSIVE  BURNS  W/0  CC  OR  SIGNIFICANT  TRAUMA 

LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITHOUT  CC 


Proposed  Quintile  2 


VIRAL  MENINGITIS 

HYPERTENSIVE  ENCEPHALOPATHY 

CONCUSSION  AGE  >17  W  CC 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 

SINUS  &  MASTOID  PROCEDURES  AGE  >1 7 

MAJOR  CH^ST  TRAUMA  W/0  CC 

UNCOMPLICATED  PEPTIC  ULCER  W  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C  D  E  W  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E  W/0  CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/0  CC 

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/0  CC     - 

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH 

MALIGNANT  BREAST  DISORDERS  W/0  CC 

INBORN  ERRORS  OF  METABOLISM 

MINOR  BLADDER  PROCEDURES  W/O  CC 

URINARY  STONES  W  CC,  A/OR  ESW  LITHOTRIPSY 

URINARY  STONES  W/0  CC 

PENIS  PROCEDURES 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALIGNANCY 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/0  CC 

VIRAL  ILLNESS  AGE  >1 7 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

ACUTE  LEUKEMIA  W/0  MAJOR  OR.  PROCEDURE  AGE  >17 

SPINAL  FUSION  W  CC 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/0  CC 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/0  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W/0  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 


529  VENTRICULAR  SHUNT  PROCEDURES  WITH  CC 


Proposed  Quintile  3 


CONCUSSION  AGE  >17  W  CC 

CONCUSSION  AGE  >17  W/0  CC 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES 

MAJOR  CHEST  TRAUMA  W  CC 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING 

ANAL  &  STOMAL  PROCEDURES  W/0  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  C.D.E.  W/0  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W  CC 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

MAJOR  THUMB  OR  JOINT  PROG,  OR  OTH  HAND  OR  WRIST  PROC  W  CC 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W/0  CC 

DIABETES  AGE  0-35 

ADMIT  FOR  RENAL  DIALYSIS 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  W/0  CC 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 
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Table  1  .—Proposed  Composition  of  Low  Volume  Quintiles— Continued 


Proposed  LTC-DRG 


Description 


369 

402 

408 

410 

411 

419 

443 

447 

449 

450 

497* 

498* 

503 

505 

507" 

518 

008 

061 

095" 

124 

125 

150 

152 

157 

161 

191 

195 

210 

226 

227 

230 

268 

306 

308 

310 

312 

360 

394 

427 

479*' 

486 

493 

494* 

498*' 

500 

517 

519 

532 

538 


menstrual  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

LYMPHOMA  &  NON-  ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R.PROC 

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC 

ALLERGIC  REACTIONS  AGE  >17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC 

SPINAL  FUSION  W  CC 

SPINAL  FUSION  W/O  CC 

KNEE  PROCEDURES  W/O  PDX  OF  INFECTION 

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA 

PERCUTANEOUS  CARDIVASCULAR  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI 


Proposed  Quintile  4 


PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 
MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 
PNEUMOTHORAX  W/O  CC 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG 
CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O  COMPLEX  DIAG 
PERITONEAL  ADHESIOLYSIS  W  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  . 

ANAL  &  STOMAL  PROCEDURES  W  CC  - 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >1 7  W  CC 
PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W  CC 
CHOLECYSTECTOMY  W  C.D.E.  W  CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC 
SOFT  TISSUE  PROCEDURES  W  CC 
SOFT  TISSUE  PROCEDURES  W/O  CC 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 
SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 
PROSTATECTOMY  W  CC 
MINOR  BLADDER  PROCEDURES  W  CC 
TRANSURETHRAL  PROCEDURES  W  CC 
URETHRAL  PROCEDURES,  AGE  >17  W  CC 
VAGINA,  CERVIX  &  VULVA  PROCEDURES 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 
NEUROSES  EXCEPT  DEPRESSIVE 
OTHER  VASCULAR  PROCEDURES  W/O  CC 

OTHER  OR   PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA     , 
LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC 
LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC 
SPINAL  FUSION  W/O  CC 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC 
PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT  W/O  AMI 
CERVICAL  SPINAL  FUSION  W  CC 
SPINAL  PROCEDURES  WITHOUT  CC 

LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND  FEMUR 
WITHOUT  CC 


Proposed  Quintile  5 


001 

055 

075 

077 

108 

110 

115 

116 

118 

154 

168 

17V 

201 

209 

216 

261 


CRANIOTOMY  AGE  >17  W  CC 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC 

OTHER  CARDIOTHORACIC  PROCEDURES 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC 

PRM  CARD  PACEM  IMPL  W  AMI.HRT  FAIL  OR  SHK,OR  AICD  LEAD  OR  GNRTR  P 

OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC 

MOUTH  PROCEDURES  W  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC 

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION 
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TABLE  1  .—PROPOSED  COMPOSITION  OF  LOW  VOLUME  QUINTILES— Continued 


Proposed  LTC-DRG 


266*" 
288  .... 
304  .... 
365  .... 
401  .... 
406  .... 
412  .... 
441  .... 
471  .... 
482  .... 
488  .... 
494"  . 
499  .... 
501  .... 
515  .... 
534  .... 
536  .... 


Description 


SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC 

O.R.  PROCEDURES  FOR  OBESITY 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W  CC 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

HAND  PROCEDURES  FOR  INJURIES 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 

TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC 

CARDIAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH 

EXTRACRANIAL  VASCULAR  PROCEDURES  WITHOUT  CC 

CARDIAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITHOUT  AMI/HF/SHOCK 


'One  of  the  original  163  low  volume  proposed  LTC-DRGs  initially  assigned  to  a  different  proposed  low  volume  quintile  reassigned  to  this  pro- 
posed low  volume  quintile  in  addressing  nonmonotonicity  (see  step  5  below). 

"One  of  the  original  163  low  volume  proposed  LTC-DRGs  initially  assigned  to  this  proposed  low  volume  quintile;  reassigned  to  a  different 
proposed  low  volume  quintile  in  addressing  nonmonotonicity  (see  step  5  b>elow). 

*"One  of  the  original  163  low  volume  proposed  LTC-DRGs  initially  assigned  to  this  proposed  low  volume  quintile;  removed  from  the  proposed 
low  volume  quintiles  in  addressing  nonmonotonicity  (see  step  5  t>elow). 


4.  Steps  for  Determining  the  Proposed 
FY  2004  LTC-DRG  Relative  Weights 

As  we  noted  previously,  the  proposed 
FY  2004  LTC-DRG  relative  weights  are 
determined  in  accordance  with  the 
methodology  established  in  the  August 
30,  2002  LTCH  PPS  final  rule  (67  FR 
55989-55991).  In  summary,  LTCH  cases 
must  be  grouped  in  the  appropriate 
proposed  LTC-DRG,  while  taking  into 
account  the  low  voliune  proposed  LTC- 
DRGs  as  described  above,  before  the 
proposed  FY  2004  LTC-DRG  relative 
weights  can  be  determined.  After 
grouping  the  cases  in  the  appropriate 
proposed  LTC-DRG,  we  are  proposing 
to  calculate  the  proposed  relative 
weights  for  FY  2004  in  this  proposed 
rule  by  first  removing  statistical  outliers 
and  cases  with  a  length  of  stay  of  7  days 
or  less.  Next,  we  are  proposing  to  adjust 
the  niunber  of  cases  in  each  proposed 
LTC-DRG  for  the  effect  of  short-stay 
outlier  cases  under  §412.529.  The  short- 
stay  adjusted  discharges  and 
corresponding  charges  would  be  used  to 
calculate  "relative  adjusted  weights"  in 
each  proposed  LTC-DRG  using  the 
hospital-specific  relative  value  method 
described  above. 

Below  we  discuss  in  detail  the  steps 
for  calculating  the  proposed  FY  2004 
LTC-DRG  relative  weights,  in 
accordance  with  the  methodology 
established  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55989- 
55991). 

Step  1 — Remove  statistical  outliers. 
The  first  step  in  the  calculation  of  the 
proposed  FY  2004  LTC-DRG  relative 
weights  is  to  remove  statistical  outlier 
cases.  We  define  statistical  oudiers  as 


cases  that  are  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  both  charges  per  case  and 
the  charges  per  day  for  each  proposed 
LTC-DRG.  These  statistical  outliers 
would  be  removed  prior  to  calculating 
the  proposed  relative  weights.  We 
believe  that  they  may  represent 
aberrations  in  the  data  that  distort  the 
measure  of  average  resource  use. 
Including  those  LTCH  cases  in  the 
calculation  of  the  proposed  relative 
weights  could  result  in  an  inaccm-ate 
proposed  relative  weight  that  does  not 
truly  reflect  relative  resource  use  among 
the  proposed  LTC-DRGs. 

Step  2 — Remove  cases  with  a  length  of 
stay  of  7  days  or  less.  The  proposed  FY 
2004  LTC-DRG  relative  weights  should 
reflect  the  average  of  resources  used  on 
representative  cases  of  a  specific  type.  ' 
Generally,  cases  with  a  length  of  stay  7 
days  or  less  do  not  belong  in  a  LTCH, 
since  such  stays  do  not  fully  receive  or 
benefit  fi-om  treatment  that  is  typical  in 
a  LTCH  stay  and  full  resources  are  often 
not  used  in  the  earlier  stages  of 
admission  to  a  LTCH.  If  we  were  to 
include  stays  of  7  days  or  less  in  the 
computation  of  the  proposed  FY  2004 
LTC-DRG  relative  weights,  the  value  of 
many  proposed  relative  weights  would 
decrease  and,  therefore,  payments 
would  decrease  to  a  level  that  may  no 
longer  be  appropriate. 

We  do  not  believe  that  it  would  be 
appropriate  to  compromise  the  integrity 
of  the  payment  determination  for  those 
LTCH  cases  that  actually  benefit  from 
and  receive  a  full  course  of  treatment  at 
a  LTCH,  in  order  to  include  data  from 
these  very  short-stays.  Thus,  in 


determining  the  proposed  FY  2004 
LTC-DRG  relative  weights,  we  remove 
LTCH  cases  with  a  length  of  stay  of  7 
days  or  less. 

Step  3 — Adjust  charges  for  the  effects 
of  short-stay  outliers.  The  third  step  in 
the  calculation  of  the  proposed  FY  2004 
LTC-DRG  relative  weights  is  to  adjust 
each  LTCH's  charges  per  discharge  for 
short-stay  outlier  cases  (that  is,  a  patient 
with  a  length  of  stay  that  is  less  than  or 
equal  to  five-sixths  the  average  length  of 
stay  of  the  LTC-DRG  as  described  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55977). 

We  make  this  adjustment  by  counting 
a  short-stay  outlier  as  a  fraction  of  a 
discharge  based  on  the  ratio  of  the 
length  of  stay  of  the  case  to  the  average 
length  of  stay  for  the  proposed  LTC- 
DRG  for  nonshort-stay  ouUier  cases. 
This  has  the  effect  of  proportionately 
reducing  the  impact  of  the  lower 
charges  for  the  short-stay  outlier  cases 
in  calculating  the  average  charge  for  the 
proposed  LTC-DRG.  This  process 
produces  the  same  result  as  if  the  actual 
charges  per  discharge  of  a  short-stay 
outlier  case  were  adjusted  to  what  they 
would  have  been  had  the  patient's 
length  of  stay  been  equal  to  the  average 
length  of  stay  of  the  proposed  LTC- 
DRG. 

As  we  explained  in  the  August  30, 
2002  LTCH  PPS  final  rule  (67  FR 
55990),  counting  short-stay  ouUier  cases 
as  full  discharges  with  no  adjustment  in 
determining  the  proposed  LTC-DRG 
relative  weights  would  lower  the 
proposed  LTC-DRG  relative  weight  for 
affected  proposed  LTC-DRGs  because 
the  relatively  lower  charges  of  the  short- 
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stay  outlier  cases  would  bring  down  the 
average  charge  for  all  cases  within  a 
proposed  LTC-DRG.  This  would  result 
in  an  "underpayment"  to  nonshort-stay 
outlier  cases  and  an  "overpayment"  to 
short-stay  outlier  cases.  Therefore,  in 
this  proposed  rule,  in  accordance  with 
the  methodology  established  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55990),  we  adjust  for  short-stay 
outlier  cases  under  §  412.529  in  this 
manner  since  it  would  result  in  more 
appropriate  payments  for  all  LTCH 
cases. 

Step  4 — Calculate  the  proposed  FY 
2004  LTC-DRG  relative  weights  on  an 
iterative  basis.  The  process  of 
calculating  the  LTC-DRG  relative 
weights  using  the  hospital  specific 
relative  value  methodology  is  iterative. 
First,  for  each  LTCH  case,  we  calculate 
a  hospital-specific  relative  charge  value 
by  dividing  the  short-stay  outlier 
adjusted  charge  per  discharge  (see  step 
3)  of  the  LTCH  case  (after  removing  the 
statistical  outliers  (see  step  1))  and 
LTCH  cases  with  a  length  of  stay  of  7 
days  or  less  (see  step  2)  by  the  average 
charge  per  discharge  for  the  LTCH  in 
which  the  case  occurred.  The  resulting 
ratio  is  then  multiplied  by  the  LTCH's 
case-mix  index  to  produce  an  adjusted 
hospital-specific  relative  charge  value 
for  the  case.  An  initial  case-mix  index 
value  of  1.0  is  used  for  each  LTCH. 

For  each  proposed  LTC-DRG,  the 
proposed  FY  2004  LTC-DRG  relative 
weight  is  calculated  by  dividing  the 
average  of  the  adjusted  hospital-specific 
relative  charge  values  (from  above)  for 
the  proposed  LTC-DRG  by  the  overall 
average  hospital-specific  relative  charge 
value  across  all  cases  for  all  LTCHs. 
Using  these  recalculated  proposed  LTC- 
DRG  relative  weights,  each  LTCH's 
average  proposed  relative  weight  for  all 
of  its  cases  (case-mix)  is  calculated  by 
dividing  the  sum  of  all  the  LTCH's 
proposed  LTC-DRG  relative  weights  by 
its  total  number  of  cases.  The  LTCHs' 
hospital-specific  relative  charge  values 
above  are  multiplied  by  these  hospital 
specific  case-mix  indexes.  These 
hospital-specific  case-mix  adjusted 
relative  charge  values  are  then  used  to 
calculate  a  new  set  of  proposed  LTC- 
DRG  relative  weights  across  all  LTCHs. 
In  this  proposed  rule,  this  iterative 
process  is  continued  imtil  there  is 
convergence  between  the  weights 
produced  at  adjacent  steps,  for  example, 
when  the  maximum  difference  is  less 
than  0.0001. 

Step  5— Adjust  the  proposed  FY  2004 
LTC-DRG  relative  weights  to  account  for 
nonmonotonically  increasing  relative 
weights.  As  explained  in  section  II.B.  of 
this  preamble,  the  proposed  FY  2004 
CMS  DRGs,  upon  which  the  proposed 


FY  2004  LTC-DRGs  are  based,  contain 
"pairs"  that  are  differentiated  based  on 
the  presence  or  absence  of  CCs.  The 
proposed  LTC-DRGs  with  CCs  are 
defined  by  certain  secondary  diagnoses 
not  related  to  or  inherently  a  part  of  the 
disease  process  identified  by  the 
principal  diagnosis,  but  the  presence  of 
additional  diagnoses  does  not 
automatically  generate  a  CC.  As  we 
discussed  in  the  August  30,  2002  LTCH 
PPS  final  rule  (67  FR  55990),  the  value 
of  monotonically  increasing  relative 
weights  rises  as  the  resource  use 
increases  (for  example,  from 
uncomplicated  to  more  complicated). 
The  presence  of  CCs  in  a  proposed  LTC- 
DRG  means  that  cases  classified  into  a 
"without  CC"  proposed  LTC-DRG  are 
expected  to  have  lower  resource  use 
(and  lower  costs).  In  other  words, 
resource  use  (and  costs)  are  expected  to 
decrease  across  "with  CC"/"without 
CC"  pairs  of  proposed  LTC-DRGs. 

For  a  case  to  be  assigned  to  a 
proposed  LTC-DRG  with  CCs,  as  we 
explained  in  the  August  30,  2002  LTCH 
PPS  final  rule  (67  FR  55990),  more 
coded  information  is  called  for  (that  is, 
at  least  one  relevant  secondary 
diagnosis),  than  for  a  case  to  be  assigned 
to  a  proposed  LTC-DRG  "without  CCs" 
(which  is  based  on  only  one  principal 
diagnosis  and  no  relevant  secondary 
diagnoses).  Currently,  the  LTCH  claims 
data  include  both  acciuately  coded 
cases  without  complications  and  cases 
that  have  complications  (and  cost  more) 
but  were  not  coded  completely.  Both 
types  of  cases  are  grouped  to  a  proposed 
L'TC-DRG  "without  CCs"  since  only  one 
principal  diagnosis  was  coded.  Since 
LTCHs  were  previously  paid  under  cost- 
based  reimbursement,  which  is  not 
based  on  patient  diagnoses,  LTCHs' 
coding  for  these  cases  may  not  have 
been  as  detailed  as  possible. 

Thus,  in  developing  the  FY  2003 
LTC-DRG  relative  weights  for  the  LTCH 
PPS  based  on  FY  2001  claims  data,  as 
we  explained  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55990),  we 
found  on  occasion  that  the  data 
suggested  that  cases  classified  to  the 
LTC-DRG  "with  CCs"  of  a  "with  CC"/ 
"without  CC"  pair  had  a  lower  average 
cheu^e  than  the  corresponding  LTC- 
DRG  "without  CCs."  Similarly,  based  on 
FY  2002  claims  data,  we  also  found  on 
occasion  that  the  data  suggested  that 
cases  classified  to  the  proposed  LTC- 
DRG  "with  CCs"  of  a  "with  CC"/ 
'without  CC"  pair  would  have  a  lower 
average  charge  than  the  corresponding 
proposed  LTC-DRG  "without  CCs  "  for 
FY  2004. 

We  believe  this  anomaly  may  be  due 
to  coding  that  may  not  have  fully 
reflected  all  comorbidities  that  were 


present.  Specifically,  LTCHs  may  have 
failed  to  code  relevant  secondary 
diagnoses,  which  resulted  in  cases  that 
actually  had  CCs  being  classified  into  a 
"without  CC"  LTC-DRG.  It  would  not 
be  appropriate  to  pay  a  lower  amount 
for  the  "with  CC"  LTC-DRG.  Therefore, 
in  this  proposed  rule,  in  accordance 
with  the  methodology  established  in 
that  same  final  rule  (67  FR  55990- 
55991),  we  grouped  both  the  cases 
"with  CCs"  and  "without  CCs"  together 
for  the  purpose  of  calculating  the 
proposed  FY  2004  LTC-DRG  relative 
weights.  We  continue  to  employ  this 
methodology  to  account  for 
nonmonotonically  increasing  relative 
weights  until  we  have  adequate  data  to 
calculate  appropriate  separate  weights 
for  these  anomalous  LTC-DRG  pairs. 
We  expect  that,  as  was  the  case  when 
we  first  implemented  the  IPPS,  this 
problem  will  be  self-correcting,  as 
LTCHs  submit  more  completely  coded 
data  in  the  future. 

As  we  discussed  in  the  August  30, 
2002  LTCH  PPS  final  rule  (67  FR 
55990),  there  are  three  types  of  "with 
CC"  and  "without  CC"  pairs  that  were 
normionotonic,  that  is,  where  the 
"without  CC"  proposed  LTC-DRG 
would  have  a  higher  average  charge 
than  the  "with  CC"  proposed  LTC-DRG. 
For  this  proposed  rule,  using  the  LTCH 
cases  in  the  December  2002  update  of 
the  FY  2002  MedPAR  file,  we  identified 
two  of  the  types  of  nonmonotonic  LTC- 
DRG  pairs. 

The  first  category  of 
nonmonotonically  increasing  relative 
weights  for  proposed  FY  2004  LTC-DRG 
pairs  "with  and  without  CCs"  contains 
no  pairs  of  proposed  LTC-DRGs  in 
which  both  the  proposed  LTC-DRG 
"with  CCs"  and  the  proposed  LTC-DRG 
"without  CCs"  had  25  or  more  LTCH 
cases  and,  therefore,  would  not  fall  into 
one  of  the  5  proposed  low  voliune 
quintiles.  For  that  type  of  nonmonotonic 
LTC-DRG  pair,  in  accordance  with  the 
methodology  established  in  the  August 
30,  2002  LTCH  PPS  final  rule  (67  FR 
55990-55991),  we  would  combine  the 
LTCH  cases  and  compute  a  new 
proposed  relative  weight  based  on  the 
case-weighted  average  of  the  combined 
LTCH  cases  of  the  proposed  LTC-DRGs. 
The  case- weigh  ted  average  charge  is 
determined  by  dividing  the  total  charges 
for  all  LTCH  cases  by  the  toted  number 
of  LTCH  cases  for  the  combined 
proposed  LTC-DRG.  This  new  proposed 
relative  weight  would  then  be  assigned 
to  both  of  the  proposed  LTC-DRGs  in 
the  pair.  However,  as  there  are  no  pairs 
that  fall  into  this  category,  in  this 
proposed  rule,  we  are  proposing  that, 
for  FY  2004,  there  woiild  be  zero 
proposed  LTC-DRGs  in  this  category. 
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I  The  second  category  of 
nonmonotonically  increasing  relative 
weights  for  proposed  LTC-DRG  pairs 
writh  and  without  CCs  consists  of  5  pairs 
of  proposed  LTC-DRGs  that  has  fewer 
than  25  cases,  and  each  proposed  LTC- 
DRG  would  be  grouped  to  different 
proposed  low  volume  quintiles  in 
which  the  "without  CC"  proposed  LTC- 
DRG  would  be  in  a  higher-weighted 
proposed  low  volume  quintile  than  the 
"with  CC"  proposed  LTC-DRG.  For 
tl^ose  pairs,  in  accordance  with  the 
methodology  established  in  the  August 
30,  2002  LTCH  PPS  final  rule  (67  FR 
55990-55991),  we  combine  the  LTCH 
cases  and  determine  the  case-weighted 
average  charge  for  all  LTCH  cases.  The 
case-weighted  average  charge  is 
determined  by  dividing  the  total  charges 
for  all  LTCH  cases  by  the  total  number 
of  LTCH  cases  for  the  combined 
proposed  LTC-DRG.  Based  on  the  case- 
weighted  average  LTCH  charge,  we 
determine  which  proposed  low  volume 
quintile  the  "combined  proposed  LTC- 
DRG"  would  be  grouped.  Both  proposed 
LTC-DRGs  in  the  pair  are  then  grouped 
into  the  same  proposed  low  volume 
quintile,  and  thus  would  have  the  same 
proposed  relative  weight.  For  the  FY 
2004,  in  this  proposed  rule,  we  are 
proposing  that  the  following  proposed 
LTC-DRGs  would  be  in  this  category: 
Proposed  LTC-DRGs  31  and  32 
(proposed  low  volume  quintile  3); 
proposed  LTC-DRGs  193  and  194 
(proposed  low  volume  quintile  2); 
proposed  LTC-DRGs  493  and  494 
(proposed  low  volume  quintile  4); 
proposed  LTC-DRGs  497  and  498 
(proposed  low  volume  quintile  3);  and 
proposed  LTC-DRGs  506  and  507 
(proposed  low  voliune  quintile  2). 

iThe  third  category  of 
nonmonotonically  increasing  relative 
weights  for  proposed  LTC-DRG  pairs 
with  and  without  CCs  consists  of  5  pairs 
of  proposed  LTC-DRGs  where  one  of 
the  proposed  LTC-DRGs  has  fewer  than 
25  LTCH  cases  and  is  grouped  to  a 
proposed  low  voliune  quintile  and  the 
other  proposed  LTC-DRG  has  25  or 
more  LTCH  cases  and  has  its  own 
proposed  LTC-DRG  relative  weight,  and 
the  proposed  LTC-DRG  "without  CCs" 
has  the  higher  proposed  relative  weight. 
In  accordance  with  the  methodology 
established  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55990  and 


55991),  we  remove  the  proposed  low 
volume  LTC-DRG  from  the  proposed 
low  volume  quintile  and  combine  it 
with  the  other  proposed  LTC-DRG  for 
the  computation  of  a  new  proposed 
relative  weight  for  each  of  these 
proposed  LTC-DRGs.  This  new 
proposed  relative  weight  is  assigned  to 
both  proposed  LTC-DRGs,  so  they  each 
have  the  same  proposed  relative  weight. 
For  FY  2004,  in  this  proposed  rule,  we 
are  proposing  the  following  proposed 
LTC-DRGs  would  be  in  this  category: 
Proposed  LTC-DRGs  94  and  95; 
proposed  LTC-DRGs  170  and  171; 
proposed  LTC-DRGs  265  and  266; 
proposed  LTC-DRGs  346  and  347;  and 
proposed  LTC-DRGs  478  and  479. 

Step  6 — Determine  a  proposed  FY 
2004  LTC-DRG  relative  weight  for  LTC- 
DRGs  with  no  LTCH  cases.  As  we  stated 
above,  we  determine  the  proposed 
relative  weight  for  each  proposed  LTC- 
DRG  using  charges  reported  in  the 
December  2002  update  of  the  FY  2002 
MedPAR  file.  Of  the  518  proposed  LTC- 
DRGs  for  FY  2004,  we  identified  164 
proposed  LTC-DRGs  for  which  there 
were  no  LTCH  cases  in  the  database. 
That  is,  based  on  data  from  the  FY  2002 
MedPAR  file  used  in  this  proposed  rule, 
no  patients  who  would  have  been 
classified  to  those  proposed  LTC-DRGs 
were  treated  in  LTCHs  during  FY  2002 
and,  therefore,  no  charge  data  were 
reported  for  those  proposed  LTC-DRGs. 
Thus,  in  the  process  of  determining  the 
proposed  LTC-DRG  relative  weights,  we 
are  unable  to  determine  proposed 
weights  for  these  164  proposed  LTC- 
DRGs  using  the  methodology  described 
in  steps  1  through  5  above.  However, 
since  patients  with  a  number  of  the 
diagnoses  under  these  proposed  LTC- 
DRGs  may  be  treated  at  LTCHs 
begiiming  in  FY  2004,  in  accordance 
with  the  methodology  established  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  55991),  we  assign  proposed 
relative  weights  to  each  of  the  164  "no 
volume"  proposed  LTC-DRGs  based  on 
clinical  similarity  and  relative  costliness 
to  one  of  the  remaining  354  (518  - 164 
=  354)  proposed  LTC-DRGs  for  which 
we  are  able  to  determine  proposed 
relative  weights,  based  on  FY  2002 
claims  data. 

As  there  are  currently  no  LTCH  cases 
in  these  "no  volume"  proposed  LTC- 
DRGs,  in  accordance  with  the 


methodology  established  in  the  August 
30,  2002  LTCH  PPS  final  rule  (67  FR 
55991),  we  determine  proposed  relative 
weights  for  the  164  proposed  LTC-DRGs 
with  no  LTCH  cases  in  the  FT  2002 
MedPAR  file  used  in  this  proposed  rule 
by  grouping  them  to  the  appropriate 
proposed  low  volume  quintile.  This 
methodology  is  consistent  with  our 
methodology  used  in  determining 
proposed  relative  weights  to  account  for 
the  proposed  low  volume  LTC-DRGs 
described  above. 

As  we  described  in  the  August  30, 
2002  LTCH  PPS  final  rule  (67  FR 
55991),  our  methodology  for 
determining  proposed  relative  weights 
for  the  "no  volume"  proposed  LTC- 
DRGs  is  as  follows:  First,  we  crosswalk 
the  no  volume  proposed  LTC-DRGs  by 
matching  them  to  other  similar 
proposed  LTC-DRGs  for  which  there 
were  LTCH  cases  in  the  FY  2002 
MedPAR  file  based  on  clinical  similarity 
and  intensity  of  use  of  resources  as 
determined  by  care  provided  during  the 
period  of  time  surrounding  surgery, 
surgical  approach  (if  applicable),  length 
of  time  of  surgical  procedure,  post- 
operative care,  and  length  of  stay.  We 
assign  the  proposed  relative  weight  for 
the  applicable  proposed  low  volume 
quintile  to  the  no  volume  proposed 
LTC-DRG  if  the  proposed  LTC-DRG  to 
which  it  is  crosswalked  is  grouped  to 
one  of  the  proposed  low  volume 
quintiles.  If  the  proposed  LTC-DRG  to 
which  the  no  volume  proposed  LTC- 
DRG  is  crosswalked  is  not  one  of  the 
proposed  LTC-DRGs  to  be  grouped  to 
one  of  the  proposed  low  volume 
quintiles,  we  compare  the  proposed 
relative  weight  of  the  proposed  LTC- 
DRG  to  which  the  no  volume  proposed 
LTC-DRG  is  crosswalked  to  the 
proposed  relative  weights  of  each  of  the 
five  proposed  quintiles  and  we  assign 
the  no  volume  proposed  LTC-DRG  the 
proposed  relative  weight  of  the 
.proposed  low  volume  quintile  with  the 
closest  weight.  For  this  proposed  rule,  a 
list  of  the  no  volume  proposed  FY  2004 
LTC-DRGs  and  the  proposed  FY  2004 
LTC-DRG  to  which  it  is  crosswalked  in 
order  to  determine  the  appropriate 
proposed  low  volume  quintile  for  the 
assignment  of  a  proposed  relative 
weight  for  FY  2004  is  shown  below  in 
Table  2. 


Table  2.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  for  FY  2004 


CRANIOTOMY  AGE  >  17  W/0  CC 
craniotomy  age  0-17  


Quintile  5. 
Quintile  5. 
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Table  2.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  for  FY  2004— 

Continued 


LTC-DRG 


Description 


Cross  walked 
LTC-DRG 


Low  volume 

quintile 

assigned 


6  .... 
26  .. 
30  .. 
33  .. 

36  .. 

37  .. 

38  .. 

39  .. 

40  .. 

41  .. 

42  .. 

43  .. 
45  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 
54  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 
62  .. 
67  .. 

70  .. 

71  .. 
74  ., 
81  .. 
91  .. 
98  .. 
104 
105 
106 
107 
109 
111 
137 
146 
147 
151 
153 
155 
156 
159 
160 
162 
163 
164 
165 
166 
167 
169 
184 
186 
187 
190 
196 
198 
199 
212 
219 

'  220 
224 
229 
252 
255 
258 


CARPAL  TUNNEL  release 

SEIZURE  &  HEADACHE  AGE  0-17  

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  0-17 

CONCUSSION  AGE  0-17  

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

HYPHEMA  

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

MAJOR  HEAD  &  NECK  PROCEDURES 

SIALOADENECTOMY  

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  

CLEFT  LIP  &  PALATE  REPAIR  .' 

SINUS  &  MASTOID  PROCEDURES  AGE  0-17 

RHINOPLASTY  

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,-AGE  >17  ... 
T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17  .. 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  >17  

TONSILLECTOMY  &yOR  ADENOIDECTOMY  ONLY,  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 

EPIGLOTTITIS  

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

BRONCHITIS  &  ASTHMA  AGE  0-17  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC  CATH  ... 
CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CARDIAC  CATH 

CORONARY  BYPASS  W  PTCA 

CORONARY  BYPASS  W  CARDIAC  CATH  ., 

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH  

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/O  CC  

PERITONEAL  ADHESIOLYSIS  W/O  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >^7  W/O  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC  

HERNIA  PROCEDURES  AGE  0-17  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC 

MOUTH  PROCEDURES  W/O  CC  .....' 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17  

DENTAL  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17  

DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O  CC  

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17  

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  >17  W/O  CC  .. 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE  0-17  

SHOULDER,  ELBOW  OR  FOREARM  PROC,  EXC  MAJOR  JOINT  PROC,  W/O  CC  

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC 

FX.  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17  

FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  0-17 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 


251 

25 

29 

25 

47 

47 

47 

47 

47 

47 

47 

47 

46 

47 

64 

63 

63 

63 

63 

72 

63 

63 

63 

63 

63 

63 

69 

97 

69 

69 

90 

97 

110 

110 

110 

110 

110 

110 

136 

148 

148 

150 

152 

171 

171 

161 

161 

178 

178 

'148 

149 

148 

149 

72 

183 

185 

185 

189 

197 

197 

200 

211 

218 

218 

234 

234 

234 

234 

257 


Quintile  1. 
Quintile  2. 
Quintile  3. 
Quintile  2. 
Quintile  1. 
Quintile  1. 
Quintile  1 . 
Quintile  1 . 
Quintile  1. 
Quintile  1 . 
Quintile  1. 
Quintile  1. 
Quintile  2. 
Quintile  1. 
Quintile  4. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  1 . 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  1 . 
Quintile  2. 
Quintile  1. 
Quintile  1. 
Quintile  2. 
Quintile  2. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  2. 
Quintile  5. 
Quintile  5. 
Quintile  4. 
Quintile  4. 
Quintile  5. 
Quintile  5. 
Quintile  4. 
Quintile  4. 
Quintile  1. 
Quintile  1. 
Quintile  5. 
Quintile  1. 
Quintile  5. 
Quintile  1. 
Quintile  1 . 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  3. 
Quintile  3. 
Quintile  2. 
Quintile  2. 
Quintile  3. 
Quintile  3. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  3. 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


27183 


Table  2.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  for  FY  2004— 

Continued 


LTC-DRG 


259 

260 

267 

279 

232 

286 

289 

290 

291 

2d8 

303 

307 

313 

314 

322 

327 

329 

330 

333 

334 

335 

336 

337 

338 

340 

343 

351 

353 

354 

355 

356 

357 

3£J8 

359 

36t 

362 

363 

364 

370 

371 

372 

373 

374 

375 

377 

378 

37iS| 

38!7 

39|1! 
392 
390 
39$ 
40fe 
407* 

4^r 

42^ 

446 

448 
451 
481 


Description 


SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

PERIANAL  &  PILONIDAL  PROCEDURES 

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17 

ADRENAL  &  PITUITARY  PROCEDURES  

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17  

KIDNEY.URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  

PROSTATECTOMY  W/O  CC  

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  

URETHRAL  PROCEDURES,  AGE  0-17  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  

URETHRALSTRICTURE  AGE>17  W/OCC  

URETHRAL  STRICTURE  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC  

TRANSURETHRAL  PROSTATECTOMY  W  CC 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  

TESTES  PROCEDURES,  FOR  MALIGNANCY  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17 

CIRCUMCISION  AGE  0-17 

STERILIZATION,  MALE . 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC 

UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC  

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES  

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY ... 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

CESAREAN  SECTION  W  CC  

CESAREAN  SECTION  W/O  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W  STERILIZATION  &yOR  D&C  

VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE  

ECTOPIC  PREGNANCY  

THREATENED  ABORTION  

ABORTION  W/O  D&C  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  

FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 

EXTREME  IMMATURITY  

PREMATURITY  W  MAJOR  PROBLEMS  

PREMATURITY  W/O  MAJOR  PROBLEMS  , 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS  .- 

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

NORMAL  NEWBORN  

SPLENECTOMY  AGE  >17  

SPLENECTOMY  AGE  0-17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR.  PROC  W/O  CC  . 

SEPTICEMIA  AGE  0-17 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

TRAUMATIC  INJURY  AGE  0-17  

ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

BONE  MARROW  TRANSPLANT  


Cross  walked 
LTC-DRG 


257 
257 
158 
78 
281 
292 
293 
293 
293 
297 
304 
306 
311 
311 
326 
326 
328 
328 
332 
345 
345 
341 
341 
339 
339 
339 
339 
365 
365 
365 
360 
360 
360 
360 
149 
149 
367 
367 
369 
367 
367 
367 
367 
367 
367 
369 
376 
376 
376 
376 
376 
376 
367 
367 
367 
367 
367 
376 
194 
194 
399 
404 
408 
416 
420 
445 
455 
455 
394 


Low  volume 

quintile 

assigned 


Quintile  3 
Quintile  3. 
Quintile  1 . 
Quintile  1 . 
Quintile  2. 
Quintile  4. 
Quintile  3. 
Quintile  3. 
Quintile  3. 
Quintile  2. 
Quintile  5. 
Quintile  4. 
Quintile  1. 
Quintile  1. 
Quintile  2. 
Quintile  2. 
Quintile  1. 
Quintile  1. 
Quintile  1 . 
Quintile  3. 
Quintile  3. 
Quintile  2. 
Quintile  2. 
Quintile  1 . 
Quintile  1 . 
Quintile  1 . 
Quintile  1. 
Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  4. 
Quintile  4. 
Quintile  4. 
Quintile  4. 
Quintile  1 . 
Quintile  1. 
Quintile  2. 
Quintile  2. 
Quintile  3. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  3. 
Quintile  1. 
Quintile  1. 
Quintile  1 . 
QuintHe  1. 
Quintile  1. 
Quintile  1. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  2. 
Quintile  1. 
Quintile  2. 
Quintile  2. 
Quintile  1. 
Quintile  2. 
Quintile  3. 
Quintile  3. 
Quintile  1. 
Quintile  2. 
Quintile  1. 
Quintile  1. 
Quintile  1. 
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Table  2.— Proposed  No  Volume  LTC-DRG  Crosswalk  and  Proposed  Quintile  Assignment  for  FY  2004 — 

Continued 


LTC-DRG 


Description 


Cross  walked 
LTC-DRG 


Low  volume 

quintile 

assigned 


484 
485 
491 
492 
496 
504 
516 
520 
525 
526 
527 
528 
530 
531 
533 
535 
537 

539 


CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY  

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS  

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  .;.:. 

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI  

CERVICAL  SPINAL  FUSION  W/O  CC  

HEART  ASSIST  SYSTEM  IMPLANT  .• -. 

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W  AMI  

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMI  

INTRACRANIAL  VASCLUAR  PROCEDURES  WITH  PDX  HEMORRHAGE  

VENTRICULAR  SHUNT  PROCEDURES  WITHOUT  CC  

SPINAL  PROCEDURES  WITH  CC  

EXTRACRANIAL  VASCULAR  PROCEDURES  WITH  CC  

CARDIAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITH  AMI/HF/SHOCK  

LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND 

FEMUR  WITH  CC. 
LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITH  CC  


1 
209 
209 
410 
210 
468 
578 
498 
468 
517 
517 

1 
529 
519 
534 
515 
253 

|P1 


Quintile  5. 
Quintile  5. 
Quintile  5. 
Quintile  3. 
Quintile  4. 
Quintile  5, 
Quintile  3. 
Quirflile  3. 
Quintile  5. 
Quintile  4. 
Quintile  4. 
Quintile  5. 
Quintile  2. 
Quintile  4. 
Quintile  5. 
Quintile  5. 
Quintile  2. 

Quintile  5. 


To  illustrate  this  methodology,  which 
was  established  in  the  August  30,  2002 
LTCH  PPS  final  rule  (67  FR  55991),  for 
determining  the  proposed  relative 
weights  for  the  164  proposed  LTC-DRGs 
with  no  LTCH  cases,  we  are  providing 
the  following  examples,  which  refer  to 
the  no  volume  proposed  LTC-DRGs 
crosswalk  information  for  FY  2004 
provided  above  in  Table  2: 

Example  1 :  There  were  no  cases  in  the  FY 
2002  MedPAR  file  used  for  this  proposed 
rule  for  proposed  LTC-DRG  163  (Hernia 
Procedures  Age  0-17).  Since  the  procedure  is 
similar  in  resource  use  and  the  length  and 
.  complexity  of  the  procedures  and  the  length 
of  stay  are  similar,  we  determined  that 
proposed  LTC-DRG  178  (Uncomplicated 
Peptic  Ulcer  Without  CC),  which  is  assigned 
to  proposed  low  volume  quintile  1  for  the 
purpose  of  determining  the  proposed  FY 
2004.  relative  weights,  would  display  similar 
clinical  and  resource  use.  Therefore,  we  are 
proposing  to  assign  the  same  proposed 
relative  weight  of  LTC-DRG  178  of  0.5711 
(proposed  Quintile  1)  for  FY  2004  (Table  11 
in  the  Addendum  to  this  proposed  rule)  to 
proposed  LTC-DRG  163. 

Example  2:  There  were  no  LTCH  cases  in 
the  FY  2002  MedPAR  file  used  in  this 
proposed  rule  for  proposed  LTC-DRG  91 
(Simple  Pneumonia  and  Pleurisy  Age  0-17). 
Since  the  severity  of  illness  in  patients  with 
bronchitis  and  asthma  is  similar  in  patients 
regardless  of  age,  we  determined  that 
proposed  LTC-DRG  90  (Simple  Pneumonia 
and  Pleurisy  Age  >17  Without  CC)  would 
display  similar  clinical  and  resource  use 
characteristics  and  have  a  similar  length  of 
stay  to  proposed  LTC-DRG  91.  There  were 
over  25  cases  in  proposed  LTC-DRG  90. 
Therefore,  it  would  not  be  assigned  to  a 
proposed  low  volume  quintile  for  the 
purpose  of  determining  the  proposed  LTC- 
DRG  relative  weights.  However,  under  our 
established  methodology,  proposed  LTC- 


DRG  91 ,  with  no  LTCH  cases,  would  need  to 
be  grouped  to  a  proposed  low  volume 
quintile.  We  identified  that  the  proposed  low 
volume  quintile  with  the  closest  weight  to 
proposed  LTC-DRG  90  (0.7429;  see  Table  11 
in  the  Addendum  to  this  proposed  rule) 
would  be  proposed  low  volume  quintile  2 
(0.7347;  see  Table  11  in  the  Addendum  to 
this  proposed  rule).  Therefore,  we  are 
proposing  to  assign  proposed  LTC-DRG  91  a 
proposed  relative  weight  of  0.7347  for  FY 
2004. 

Furthermore,  in  accordance  with  the 
methodology  established  in  the  August 
30,  2002  final  rule  (67  FR  55991),  we  are 
proposing  LTC-DRG  relative  weights  of 
0.0000  for  heart,  kidney,  liver,  lung, 
pancreas,  and  simultaneous  pancreas/ 
kidney  transplants  (proposed  LTC- 
DRGs  103,  302.  480,  495,  512,  and  513. 
respectively)  for  FY  2004  because 
Medicare  will  only  cover  these 
procedures  if  they  are  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procedures  by  Medicare  and 
presently  no  LTCH  has  been  so  certified. 

Based  on  our  research,  as  we 
discussed  in  that  same  final  rule  (67  FR 
55995),  we  found  that  most  LTCHs  only 
perform  minor  surgeries,  such  as  minor 
small  and  large  bowel  procedures,  to  the 
extent  any  surgeries  are  performed  at 
all.  Given  the  extensive  criteria  that 
must  be  met  to  become  certified  as  a 
transplant  center  for  Medicare,  we 
believe  it  is  unlikely  that  any  LTCHs 
would  become  certified  as  a  transplant 
center.  In  fact,  in  the  nearly  20  years 
since  the  implementation  of  the  IPPS, 
there  has  never  been  a  LTCH  that  even 
expressed  an  interest  in  becoming  a 
transplant  center. 


However,  if  in  the  future  a  LTCH 
applies  for  certification  as  a  Medicare- 
approved  transplant  center,  we  believe 
that  the  application  and  approval 
procedure  would  allow  sufficient  time 
for  us  to  propose  appropriate  weights 
for  the  LTC-DRGs  affected.  At  the 
present  time,  we  would  only  include 
these  six  transplant  proposed  LTC- 
DRGs  in  the  GROUPER  program  for 
administrative  purposes.  Since  we  use 
the  same  GROUPER  program  for  LTCHs 
as  is  used  under  the  acute  care  hospital 
IPPS,  removing  these  LTC-DRGs  would 
be  administratively  burdensome. 

Again,  we  note  that  as  this  system  is 
dynamic,  it  is  entirely  possible  that  the 
number  of  proposed  LTC-DRGs  with  a 
zero  volume  of  LTCH  cases  based  on  the 
system  will  vary  in  the  futiu-e.  We  used 
the  best  most  recent  available  claims 
data  in  the  MedPAR  file  to  identify  zero 
volume  proposed  LTC-DRGs  and  to 
determine  the  relative  weights  in  this 
fined  rule. 

Table  1 1  in  the  Addendum  to  this 
proposed  rule  lists  the  proposed  LTC- 
DRGs  and  their  respective  proposed 
relative  weights,  geometric  mean  length 
of  stay,  and  five-sixths  of  the  geometric 
mean  length  of  stay  (to  assist  in  the 
determination  of  short-stay  outlier 
payments  under  §  412.529)  for  FY  2004. 

E.  Add-On  Payments  for  New  Services 
and  Technologies 

1.  Background  „ 

Sections  1886(d)(5){K)  and  (L)  of  the 
Act  establish  a  process  of  identifying 
and  ensuring  adequate  payment  for  new 
medical  services  and  technologies  imder 
the  EPPS.  Section  1886(d)(5)(K)(ii)(I)  of 
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the  Act  specifies  that  the  process  must 
apply  to  a  new  medical  service  or 
technology  if,  "based  on  the  estimated 
costs  incurred  with  respect  to 
discharges  involving  such  service  or 
technology,  the  DRG  prospective 
payment  rate  otherwise  applicable  to 
such  discharges  under  this  subsection  is 
ioadequate."  Section  1886(d)(5){K)(vi) 
of  the  Act  specifies  that  a  medical 
Service  or  technology  will  be  considered 
"new"  if  it  meets  criteria  established  by 

le  Secretary  after  notice  and 
opportimity  for  public  comment. 
Section  412.87(b)(1)  of  our  existing 
gelations  provides  that  a  new 
technology  will  be  an  appropriate 
candidate  for  an  additional  pajonent 
when  it  represents  an  advance  in 
medical  technology  that  substantially 
improves,  relative  to  technologies 
previously  available,  the  diagnosis  or 
treatment  of  Medicare  beneficiaries  (see 
the  September  7,  2001  final  rule  (66  FR 
46902)).  Section  412.87(b)(3)  provides 
that,  to  receive  special  payment 
treatment,  new  technologies  meeting 
this  clinical  definition  must  be 
demonstrated  to  be  inadequately  paid 
otherwise  under  the  DRG  system.  To 
assess  whether  technologies  would  be 
inadequately  paid  under  the  DRGs,  we 
established  this  threshold  at  one 
standard  deviation  beyond  the 
geometric  mean  standardized  charge  for 
all  cases  in  the  DRGs  to  which  the  new 
technology  is  assigned  (or  the  case- 
weighted  average  of  all  relevant  DRGs, 
if  the  new  technology  occurs  in  many 
different  DRGs).  Table  10  in  the 
Addendum  to  this  proposed  rule  lists 
the  proposed  qualifying  criteria  by  DRG, 
based  on  the  discharge  data  that  we  are 
using  to  calculate  the  proposed  FY  2004 
DRG  weights.  The  thresholds  that  will 
be  published  in  the  final  rule  for  FY 
2004  will  be  used  to  evaluate  applicants 
for  new  technology  add-on  payments 
dtiring  FY  2005. 

!ln  addition  to  the  clinical  and  cost 
cititeria,  we  established  that,  in  order  to 
qualify  for  the  new  technology  add-on 
payments,  a  specific  technology  must  be 
"new"  under  the  requirements  of 
§  412.87(b)(2)  of  our  regulations.  The 
statutory  provision  contemplated  the 
special  payment  treatment  for  new 
technologies  until  such  time  as  data  are 
available  to  reflect  the  cost  of  the 
technology  in  the  DRG  weights  through 
recalibration  (no  less  than  2  years  and 
no  more  than  3  years).  There  is  a  lag  of 
2  to  3  years  from  the  point  a  new 
technology  is  first  introduced  on  the 
market  and  when  data  reflecting  the  use 
of  the  technology  are  used  to  calculate 
the  DRG  weights.  For  example,  data 
from  discharges  occurring  during  FY 
2002  are  used  to  calculate  the  proposed 


FY  2004  DRG  weights  in  this  proposed 
nde. 

Technology  may  be  considered  "new" 
for  purposes  of  this  provision  within  2 
or  3  years  after  the  point  at  which  data 
begin  to  become  available  reflecting  the 
costs  of  the  technology.  After  we  have 
recalibrated  the  DRGs  to  reflect  the  costs 
of  an  otherwise  new  technology,  the 
special  add-on  payment  for  new 
technology  will  cease  (§  412.87(b)(2)). 
For  example,  an  approved  new 
technology  that  received  FDA  approval 
in  October  2002  woidd  be  eligible  to 
receive  add-on  payments  as  a  new 
technology  at  least  until  FY  2005 
(discharges  occurring  before  October  1 , 
2004),  when  data  reflecting  the  costs  of 
the  technology  would  be  used  to 
recalibrate  the  DRG  weights.  Because 
the  FY  2005  DRG  weights  will  be 
calculated  using  FY  2003  MedPAR  data, 
the  costs  of  such  a  new  technology 
would  likely  be  reflected  in  the  FY  2005 
DRG  weights. 

Similar  to  the  timetable  for  applying 
for  new  technology  add-on  payments 
'during  FY  2004,  we  are  proposing  that 
applicants  for  FY  2005  must  submit  a 
formal  request,  including  a  full 
description  of  the  clinical  applications 
of  the  technology  and  the  results  of  any 
clinical  evaluations  demonstrating  that 
the  new  technology  represents  a 
substantial  clinical  improvement,  along 
with  a  significant  sample  of  data  to 
demonstrate  the  technology  meets  the 
high-cost  threshold,  no  later  than  early 
October  2003.  We  are  proposing  that  a 
complete  database  must  be  submitted  no 
later  than  mid-December  2003. 
Complete  application  information  is 
available  at  our  Web  site  at:  http:// 
www.cms.htis.gov/providers  /hipps/ 
default.asp.  To  allow  interested  parties 
to  identify  the  technologies  imder 
review  before  the  publication  of  the' 
annual  proposed  rule,  the  Web  site  also 
lists  the  tracking  forms  completed  by 
each  applicant. 

The  new  technology  add-on  payment 
policy  provides  additional  payments  for 
cases  with  high  costs  involving  eligible 
new  technologies  while  preserving  some 
of  the  incentives  under  the  average- 
based  payment  system.  The  payment 
mechanism  is  based  on  the  cost  to 
hospitals  for  the  new  technology.  Under 
§412.88,  Medicare  pays  a  marginal  cost 
factor  of  50  percent  for  the  costs  of  the 
new  technology  in  excess  of  the  full 
DRG  payment.  If  the  actual  costs  of  a 
new  technology  case  exceed  the  DRG 
payment  by  more  than  the  estimated 
costs  of  the  new  technology,  Medicare 
pa)mient  is  limited  to  the  DRG  payment 
plus  50  percent  of  the  estimated  costs  of 
the  new  technology. 


The  report  language  accompanying 
section  533  of  Public  Law  106-554 
indicated  Congressional  intent  that  the 
Secretary  implement  the  new 
mechanism  on  a  budget  neutral  basis 
(H.R.  Conf.  Rep.  No.  106-1033.  106th 
Cong.,  2nd  Sess.  at  897  (2000)).  Section 
1886(d)(4)(C)(iii)  of  die  Act  requires  tiiat 
the  adjustments  to  aimual  DRG 
classifications  and  relative  weights  must 
be  made  in  a  maimer  that  ensures  that 
aggregate  payments  to  hospitals  are  not 
affected.  Therefore,  we  accoimt  for 
projected  payments  under  die  new 
technology  provision  during  the 
upcoming  fiscal  year  at  the  same  time 
we  estimate  the  payment  effect  of 
changes  to  the  DRG  classifications  and 
recalibration:  The  impact  of  additional 
payments  under  this  provision  would 
then  be  included  in  the  budget 
neutrality  factor,  which  is  applied  to  the 
standardized  amounts  and  the  hospital- 
specific  amounts. 

Because  any  additional  payments 
directed  toward  new  technology  under 
this  provision  must  be  offset  to  ensure 
budget  neutrality,  it  is  important  to 
consider  carefully  the  extent  of  this 
provision  and  ensure  that  only 
technologies  representing  substantial 
advances  are  recognized  for  additional 
payments.  In  that  regard,  we  indicated 
that  we  would  discuss  in  the  annual 
proposed  and  final  rules  those 
technologies  that  were  considered  under 
this  provision;  our  determination  as  to 
whether  a  particular  technology  meets 
our  criteria  to  be  considered  new; 
whether  it  is  determined  further  that 
cases  involving  the  new  technology 
would  be  inadequately  paid  under  the 
existing  DRG  payment;- and  any 
assumptions  diat  went  into  the  budget 
neutrality  calculations  related  to 
additional  payments  for  that  new 
technology,  including  the  expected 
number,  distribution,  and  costs  of  these 
cases. 

To  balance  appropriately  the 
Congress'  intent  to  increase  Medicare's 
payments  for  eligible  new  technologies 
with  concern  that  the  total  size  of  those 
payments  not  result  in  significantly 
reduced  payments  for  other  cases,  we 
set  a  target  limit  for  estitnated  add-on 
payments  for  new  technology  under  the 
provisions  of  sections  1886(d)(5)(K)  and 
(L)  of  the  Act  at  1.0  percent  of  estimated 
total  operating  prospective  payments. 

If  the  target  limit  is  exceeded,  we 
would  reduce  the  level  of  payments  for 
approved  technologies  across  the  board, 
to  ensure  estimated  payments  do  not 
exceed  the  limit.  Using  this  approach, 
all  cases  involving  approved  new 
technologies  that  would  otherwise 
receive  additional  payments  would  still' 
receive  special  payments,  albeit  at  a 
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reduced  amount.  Although  the  marginal 
payment  rate  for  individual 
technologies  would  be  reduced,  this 
reduction  would  be  offset  by  large 
overall  payments  to  hospitals  for  new 
technologies  under  this  provision. 

2.  FY  2004  Status  of  Technology 
Approved  for  FY  2003  Add-On' 
Payments:  Drotrecogin  Alfa 
(Activated) — Xigris® 

In  the  August  1,  2002  IPPS  final  rule, 
we  stated  that  cases  involving  the 
administration  of  Xigris®  (a 
biotechnology  product  that  is  a 
recombinant  version  of  naturally 
occurring  Activated  Protein  C  (APC))  as 
identified  by  the  presence  of  code  00.11 
(Infusion  of  drotrecogin  alfa  (activated)) 
are  eligible  for  additional  payments  of 
up  to  $3,400  (50  percent  of  the  average 
cost  of  the  drug)"  (67  FR  50013).  (The 
August  1.  2002  final  rule  contains  a 
detailed  discussion  of  this  technology.) 
Although  Xigris®  was  approved  by  the 
FDA  in  November  2001,  it  did  not 
qualify  for  add-on  payments  until 
discharges  on  or  after  October  1.  2002. 
Consequently.  FY  2002  discharges 
(between  October  1,  2001  and 
September  30.  2002)  may  not  reflect  full 
utilization  of  the  technology  due  to  the 
absence  of  the  add-on  payment. 

Therefore,  for  FY  2004,  we  are 
proposing  to  continue  to  make  add-on 
payments  for  cases  involving  the 
administration  of  Xigris®  as  identified 
by  the  presence  of  code  00.11.  Based  on 
preliminary  analysis  of  the  incidence  of 
Xigris®  in  the  first  quarter  FY  2003 
MedPAR  file,  we  are  proposing  to  revise 
downward  our  estimate  of  total  add-on 
payments  for  Xigris®.  For  FY  2003,  we 
estimated  that  total  add-on  payments 
would  be  approximately  $74.8  million 
(22,000  Medicare  patients  who  would 
be  eligible  for  a  $3,400  add-on 
payment).  For  FY  2004,  we  are 
estimating  the  total  add-on  payments 
would  be  approximately  $50  million 
(based  on  14,000  Medicare  patients  who 
would  be  eligible  for  a  $3,400  add-on 
payment).  We  are  proposing  that  this 
additional  payment  would  be  included 
in  the  DRG  reclassification  and 
recalibration  budget  neutrality  factor, 
which  is  applied  to  the  standardized 
amounts  and  the  hospital-specific 
amounts.  However,  we  will  reevaluate 
our  assumptions  regarding  this  estimate 
based  on  preliminar\'  claims  data  from 
the  FY  2003  MedPAR  file  before  the 
publication  of  the  FY  2004  IPPS  final 
rule. 

3.  FY  2004  Applicants  for  New 
Technology  Add-On  Payments 

We  received  two  applications  for  new 
technologies  to  be  designated  eligible 


for  inpatient  add-on  payments  for  new 
technology  for  FY  2004.  A  discussion  of 
these  applications  and  our 
determinations  on  these  applications 
appears  below. 

a.  Bone  Morphogenetic  Proteins 
(BMPs)  for  Spinal  Fusions.  An 
application  was  submitted  by  Medtronic 
Sofamor  Danek  for  the  InFUSE"^'  Bone 
Graft/LT-CAGE®"  Lumbar  Tapered 
Fusion  Device  for  approval  as  a  new 
technology  eligible  for  add-on 
payments.  A  similar  application  was 
submitted  last  year  but  was  denied 
because,  based  on  the  available  data,  the 
technology  did  not  exceed  the  one 
standard  deviation  threshold  above  the 
average  charges  for  the  DRGs  to  which 
the  technology  is  assigned. 

The  product  is  applied  through  use  of 
an  absorbable  collagen  sponge  and  an 
interbody  fusion  device,  which  is  then 
implanted  at  the  fusion  site.  The  patient 
undergoes  a  spinal  fusion,  and  the 
product  is  placed  at  the  fiision  site  to 
promote  bone  growth.  This  procedure  is 
done  in  place  of  the  more  traditional  use 
of  autogenous  iliac  crest  bone  graft.  For 
a  more  detailed  discussion  about 
InFUSETM  Bone  Graft/LT-CAGE® 
Lumbar  Tapered  Fusion,  see  the  August 
1,  2002  IPPS  final  rule  (67  FR  50016). 

On  July  2,  2002,  the  FDA  approved 
InFUSETM  Bone  Graft/LT-CAGE®  for 
spinal  fusion  procedures  in  skeletally 
mature  patients  at  one  level.  Therefore, 
based  on  the  FDA's  approval,  multilevel 
use  of  this  technology  would  be  off- 
label.  In  the  August  1,  2002  IPPS  final 
rule  (67  FR  50017).  we  stated  this 
technology  would  meet  the  cost 
threshold  only  if  the  added  costs  of 
multilevel  fusions  were  taken  into 
account.  Because  the  FDA  had  not 
approved  this  technology  for  multilevel 
fusions,  and  the  applicant  had  not 
submitted  data  to  demonstrate  this 
technology  is  a  substantial  clinical 
improvement  for  multilevel  fusions  (the 
clinical  trial  upon  which  the  application 
was  based  was  a  single-level  fusion 
trial),  we  could  not  issue  a  substantial 
clinical  improvement  determination  for 
multilevel  fusions  and,  consequently, 
did  not  consider  the  costs  associated 
with  multilevel  fusions  in  our  analysis 
of  whether  this  technology  met  the  cost 
threshold.  Therefore,  because  the 
average  charges  for  this  new  technology, 
when  used  for  single-level  spinal 
fusions,  did  not  exceed  the  threshold  to 
qualify  for  new  technology  add-on 
payment  of  $37,815,  we  denied  this 
application  for  add-on  payments  for  FY 
2003.  For  similar  reasons,  we  did  not 
consider  data  on  the  charges  for 
multilevel  fusions  in  our  analysis  of 
whether  this  technology  meets  the  cost 
threshold  for  FY  2004. ' 


In  its  application  for  add-on  payments 
for  FY  2004,  Medtronic  used  data  from 
CMS'  FY  2001  Standard  Analytical  File 
for  physicians  and  hospitals.  The 
analysis  linked  a  5-percent  sample  of 
hospital  spinal  fusions  cases  with  the 
corresponding  physician  claims. 
Because  there  were  no  ICD-9-M  codes 
to  identify  multilevel  fusions  in  2001, 
multilevel  fusions  were  identified  using 
CPT  codes  on  the  physician  claims. 
Average  charges  were  taken  from  actual 
cases  used  in  clinical  trials. 

After  grouping  these  cases  into  one, 
two,  and  three  or  more  levels  fused  in 
DRGs  497  and  498  (Spinal  Fusion 
Except  Cervical  With  and  Without  CC, 
respectively),  the  applicant  then 
calculated  average  charges  assuming  the 
use  of  the  InFUSETM  Bone  Graft/LT- 
CAGE®  for  these  cases.  For  DRG  497, 
the  estimated  single-level  fusion  average 
charge  was  $41,321;  for  DRG  498,  the 
estimated  single-level  fusion  average 
charge  was  $37,200.  Because  these 
DRGs  are  not  currently  split  for  different^ 
numbers  of  fusion  levels  involved. 
Medtronic  has  calculated  its  own 
standard  deviation  of  average  charges  to 
determine  the  threshold  for  these  DRGs 
using  the  5-percent  sample  data.  For 
DRG  497,  the  threshold  (calculated  by 
Medtronic)  was  $45,646,  which  is 
greater  than  the  estimated  average 
charge  of  $41,321  for  single-level 
fusions  noted  above.  For  DRG  498,  the 
threshold  (calculated  by  Medtronic)  was 
$36,935,  which  is  less  than  the  average 
charges  for  single-level  fusions  in  this 
DRG  as  noted  above. 

However,  we  note  the  thresholds  to 
qualif)'  for  the  new  technology  add-on 
payments  for  FY  2003  published  in 
Table  10  of  the  August  1 ,  2002  IPPS 
final  rule  for  DRGs  497  and  498  were 
$58,040  and  $41,923,  respectively. 
These  thresholds  were  computed  based 
on  all  cases  assigned  to  these  DRGs,  and 
do  not  differentiate  between  the  number 
of  spinal  levels  fused.  Because  we  are 
not  proposing  to  redefine  these  DRGs  to 
differentiate  cases  on  the  basis  of  the 
number  of  levels  of  the  spine  fused  in 
the  manner  suggested  by  the  applicant's 
analysis,  the  thresholds  published  in 
last  year's  final  rule  are  applicable  for  a 
new  technology  to  qualify  for  add-on 
payments  in  these  DRGs  for  FY  2004. 
Therefore,  because  the  averages 
calculated  by  the  applicant  for  single- 
level  ftisions  do  not  exceed  the 
published  thresholds,  we  are  proposing 
not  to  approve  this  technology  on  the 
basis  of  this  analysis. 

The  applicant  also  submitted  data 
from  actual  cases  involving  the 
InFUSETM  Bone  Graft/LT-CAGE®  with 
single  level  fusions  only.  The  data 
submitted  included  31  claims  ft-om  4 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


27187 


hospitals  (only  one  Medicare  patient 
vtfas  included  in  the  sample).  AH  31 
cases  were  from  DRG  498.  The  average 
standardized  charge  for  these  cases  was 
$47,172.  Based  on  these  data,  the 
average  standardized  charge  exceeds  the 
threshold  for  DRG  498.  However,  we 
note  that  this  limited  sample  excludes 
any  cases  from  DRG  497. 

We  note  that,  effective  for  discharges 
occurring  on  or  after  October  1,  2002, 
ICD-9-CM  codes  84.51  (Insertion  of 
interbody  spinal  fusion  device)  and 
84.52  (Insertion  of  recombinant  bone 
morphogenetic  protein)  are  effective  to 
identify  cases  involving  this  technology. 
Therefore,  in  cin  effort  to  resolve  the 
difficulties  in  obtaining  sufficient  data 
upon  which  to  determine  whether  this 
technology  exceeds  the  applicable 
threshold,  we  intend  to  review  available 
MedPAR  data  for  the  first  several 
months  of  FY  2003  to  identify  these 
cases  and  calculate  their  average 
standardized  charges  to  compare  with 
the  thresholds.  We  anticipate  some  of 
these  cases  will  involve  multilevel 
spinal  fusions,  and  it  will  be  necessary 
to  identify  those  cases  in  order  to 
remove  them  from  the  calculation  of  the 
average  charges. 

If  the  technology  meets  the  cost 
tnteshold  based  on  the  MedPAR  data, 
w|e  will  evaluate  whether  it  qualifies  as 
a  substantial  clinical  improvement. 
According  to  the  applicant: 

I  "InFUSETM  Bone  Graft  is  more 
afjpropriate  to  use  and  has  been  proven 
inore  effective  in  its  use  than 
autogenous  iliac  crest  bone  graft,  when 
either  is  placed  in  the  LT-CageTM 
Limibar  Tapered  Fusion  Device  far 
anterior  lumbar  interbody  fusion.  Use  of 
InFUSETM  Bone  Graft  instead  of 
autogenous  iliac  crest  bone  graft: 

•  Obviates  iliac  crest  bone  graft  donor 
site  morbidity. 

•  Reduces  operative  time,  blood  loss 
aiLd  hospitalization. 

•  Results  in  greater  fusion  success. 

•  We  found  that  the  Oswestry  Low 
Back  Pain  Disability  score  and  SF-36 
Physical  Component  and  Pain  Index 
score  were  consistently  10  percent 
better  in  the  LiFUSEtm  Bone  Graft  group 
than  the  autogenous  iliac  bone  grtdt 
group. 

•  Enables  earlier  return  to  work." 
Among  the  issues  we  will  consider 

are:  Does  avoiding  the  complications 
associated  with  the  iliac  crest  bone 
harvesting  procedure  constitute  a 
substantial  clinical  improvement;  and, 
with  the  increased  rate  of  osteoarthritis 
and  osteoporosis  in  the  Medicare 
population,  is  there  evidence  that  the 
technology  represents  a  substantial 
clinical  improvement  in  spinal  fusions 
among  this  popidation?  We  are 


particularly  interested  in  data  on  the 
results  of  aged  Medicare  patients  who 
have  been  treated  with  BMP,  and  any 
basic  biology  bench  data  on  the  results 
of  using  BMP  in  osteoporotic  bones. 

b.  GLLADEL®  Wafer.  Glioblastoma 
Multiforme  (GBM)  is  the  most  common 
and  most  aggressive  of  the  primary  brain 
tumors.  Standard  care  for  patients 
diagnosed  with  GBM  is  surgical 
resection  and  radiation.  According  to 
the  manufacturer  (Guilford 
Pharmaceuticals),  the  GLLADEL®  Wafer 
is  indicated  foj  use  as  an  adjunct  to 
surgery  to  prolong  survival  in  patients 
with  recurrent  GBM.  Implanted  directly 
into  the  cavity  that  is  created  when  a 
brain  tumor  is  surgically  removed. 
GLIADEL®  delivers  chemotherapy 
directly  to  the  site  where  timiors  are 
most  likely  to  recur. 

The  FDA  approved  GLLADEL®  Wafer 
on  September  23,  1996,  for  use  as  an 
adjunct  to  surgery  to  prolong  survival  in 
patients  with  recurrent  GBM  for  whom 
surgical  resection  is  indicated.  In 
announcing  its  approval,  the  FDA 
indicated  that  GLLADEL®  was 
approved: 

"  *   *   *  based  on  the  results  of  a 
multi-center  placebo  controlled  study  in 
222  patients  who  had  recurrent 
malignant  glioma  after  initial  treatment 
with  surgery  and  radiation  therapy. 
Following  surgery  to  remove  the  tumor, 
half  of  the  patients  were  treated  with 
GLLADEL®  implants  and  half  with 
placebo.  In  patients  with  glioblastoma 
multiforme,  the  6-month  survival  rate 
increased  from  36  percent  with  placebo 
to  56  percent  with  GLLADEL®.  Median 
survival  increased  from  20  weeks  with 
placebo  to  28  weeks  with  GLIADEL®.  In 
patients  with  pathologic  diagnoses  other 
than  glioblastoma  multiforme, 
GLIADEL®  had  no  effect  on  survival." 

Guilford  Pharmaceuticals  has 
requested  that  GLIADEL®  still  be 
considered  new  because,  until  a  new 
ICD-9-CM  code  (00.10  Implementation 
of  Chemotherapeutic  Agent)  was 
established  on  October  1.  2002.  it  was 
not  possible  to  identify  specifically 
these  cases  in  the  MedPAR  data. 
However,  as  noted  previously, 
technology  will  no  longer  be  considered 
new  after  the  costs  of  the  technology  are 
reflected  in  the  DRG  weights.  Because 
the  costs  of  GLIADEL®  are  currently 
reflected  in  the  DRG  weights  (despite 
the  absence  of  a  specific  code). 
GLIADEL®  does  not  meet  our  criterion 
that  a  medical  service  or  technology  be 
"new".  That  is,  FY  2002  MedPAR  data 
used  to  calculate  the  proposed  DRG 
weights  for  FY  2004  include  cases 
where  GLIADEL®  was  administered 
(and  the  corresponding  charges  of  these 
cases,  include  charges  associated  with 


GLIADEL®).  On  February  26,  2003,  the 
FDA  approved  GLIADEL®  for  use  in 
newly  diagnosed  patients  with  high- 
grade  malignant  glioma  as  an  adjunct  to 
surgery  and  radiation.  However,  our 
understanding  is  that  many  newly 
diagnosed  patients  were  already 
receiving  this  therapy.  To  the  extent  this 
is  true,  the  charges  associated  with  this 
use  of  GLIADEL®  are  also  reflected  in 
the  DRG  relative  weights. 

According  to  Guilford's  application, 
the  current  average  wholesale  price  of 
GLLADEL®  is  $10,985.  Guilford 
submitted  charge  data  for  23  Medicare 
patients  at  7  hospitals  from  FY  2000. 
The  charges  were  then  standardized  and 
adjusted  for  inflation  using  the  hospital 
market  basket  inflation  factor  (from 
2000  to  2003)  in  order  to  determine  an 
inflated  average  standardized  charge  of 
$33,002.  Guilford  points  out  that  this 
charge  narrowly  misses  the  DRG  2 
threshold  published  in  Table  10  of  the 
August  1.  2002  IPPS  final  rule  of 
$34,673.  However,  we  note  that, 
according  to  the  manufacturer,  as  many 
as  60  percent  of  current  GLIADEL® 
cases  may  be  assigned  to  DRG  1  based 
on  the  presence  of  CCs.  Based  on  this 
assumption,  the  qualifying  threshold  for 
GLIADEL®  would  be  $54,312  (60 
percent  of  the  DRG  1  threshold  of 
$67,404,  and  40  percent  of  the  DRG  2  • 
threshold  of  $34,673). 

As  mentioned  above  in  section 
II.B.3.a.  of  this  proposed  rule,  we 
examined  the  definitions  of  DRGs  1  and 
2  to  determine  whether  they  could  be 
improved,  and  we  are  proposing  to 
create  a  new  DRG  for  patients  with  an 
intracranial  vascular  procedure  and  an 
intracranial  hemorrhage  and  two  new 
DRGs  for  patients  with  only  a  vascular 
shunt  procedure  (splitting  on  the 
presence  or  absence  of  a  CC).  We  also 
compared  the  data  submitted  in  the 
application  on  the  charges  for 
.GLIADEL®  cases  with  the  charges  of 
other  procedures  in  DRGs  1  and  2.  We 
foimd  that,  although  the  $33,002 
average  standardized  charge  reported  is 
just  below  the  qualifying  threshold  in 
DRG  2,  it  is  actually  well  below  the 
mean  average  standardized  charge  for 
DRG  1  ($42,092).  As  noted  previously, 
as  many  as  60  percent  of  current 
GLIADEL®  cases  may  be  assigned  to 
DRG  1  based  on  the  presence  of  CCs. 
Therefore,  we  do  not  believe  that  any 
change  to  the  DRG  assignment  of  cases 
receiving  GLIADEL®  is  warranted  at 
this  time.  However,  we  will  continue  to 
monitor  our  data  to  determine  whether 
a  change  is  warranted  in  the  future. 

4.  Review  of  the  High-Cost  Threshold 

The  current  cost  threshold  for  a  new 
technology  to  qualify  for  add-on 
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Procedure 

Mean  charge 

1  

$10,000 

2 

12,000 

3 

15,000 

4 

17,000 

5 

20  000 

payments  is  that  the  average  least  $2,500).  This  is  because  the 

standardized  charges  of  cases  involving  average  charge  of  $20,000  for  cases  in 

the  new  technology  must  be  this  procedure  already  exceeds  the 

demonstrated  to  exceed  one  stindard  mean  charges  for  the  DRG  plus  $2,500. 

deviation  beyond  the  mean 

standardized  charges  of  the  DRG  to 

which  the  new  technology  will  be 

assigned.  When  we  established  this 

threshold  in  the  September  7,  2001  final 

rule,  we  expressed  our  belief  that  it  is 

important  to  establish  a  threshold  that 

recognizes  the  variability'  in  costs  per 

case  within  DRGs  and  maintains  the  At  the  same  time,  we  recognize  that 

fundamental  financial  incentives  of  the  the  very  limited  number  of  applications 

IPPS  (66  FR  4691 7).  that  have  been  submitted  the  past  2 

In  its  comments  on  this  approach,  years  (five  for  FY  2003;  two  for  FY  2004) 

MedPAC  supported  the  one  standard  may  indicate  that  only  a  very  small 

deviation  threshold.  However,  others,  number  of  the  new  technologies  that 

particularly  representatives  of  the  come  onto  the  market  every  year  are 

manufacturers  of  new  technology,  have  costly  enough  even  to  apply  for  new 

argued  this  threshold  is  too  high,  and  technology  add-on  payments.  Therefore, 

that  virtually  no  new  technology  would  for  FY  2005  and  subsequent  Fiscal 

qualify  for  the  special  payment  Years,  we  are  proposing  to  reduce  the 

provision.  threshold  to  75  percent  of  one  standard 

We  are  concerned  that  establishing  deviation  beyond  the  geometric  mean 

higher  payments  for  a  great  number  of  standardized  charge  for  all  cases  in  the 

new  technologies  may  be  inflationary  dRG  to  which  the  new  medical  service 

because  the  add-on  payments  reduce  the  or  technology  is  assigned  (proposed 

efficiency  incentives  hospitals  face  §  412.87(b)(3)). 
when  new  technologies  must  otherwise  Based  on  our  analysis  of  the 

be  financed  out  of  current  payments  for  thresholds  for  FY  2004,  this  proposed 

similar  cases.  Traditionally,  new  change  would  reduce  the  average 

technologies  were  required  to  compete  threshold  across  all  DRGs  to  qualify  for 

with  existing  treatment  methods  on  the  add-on  payments  from 

clinical  and  cost  criteria.  Add-on  approximately  $9,900  above  the  mean 

payments  are  intended  to  give  new  standardized  charges  for  each  DRG  to 

technologies  a  competitive  boost  approximately  $7,400.  This  reduction 

relative  to  existing  treatment  methods  would  maintain  the  averaging  principles 

with  the  goal  of  encouraging  faster  and  of  the  IPPS  while  easing  the 

more  widespread  adoption  of  new  requirement  somewhat  to  allow  more 

technologies.  technologies  to  qualify.  Furthermore. 

Much  of  the  current  variation  around  the  situation  illustrated  above,  where  a 

the  mean  within  any  particular  DRG  is  technology  qualifies  on  the  basis  of  its 

due  to  the  range  of  procedures  association  with  a  high  cost  procedure, 

contained  within  each  DRG.  Generally,  jg  much  less  likely  to  occur  as  a  result 

some  of  these  procedures  will  be  more  of  this  reduction  than  if  the  threshold 

expensive  than  the  mean  and  some  will  ^ere  reduced  dramatically, 
be  less  expensive.  The  threshold  should 

be  set  high  enough  to  ensure  that  it  ^-  Technical  Changes 
identifies  truly  high-cost  technologies.  If        Subpart  H  of  part  412  describes 

the  threshold  were  set  too  low  (for  payments  to  hospitals  under  IPPS.  We 

example,  at  $2,500,  as  some  have  have  become  aware  of  references  to  the 

suggested),  additional  technologies  may  calculation  of  IPPS  payments  in  this 

qualify  merely  by  association  with  a  subpart  that  inadvertently  omit 

procedure  only  slightly  more  costly  than  references  to  new  technology  add-on 

the  mean  for  the  DRG.  payments.  For  example,  §412. 112(c) 

For  example,  consider  a  DRG  with  describes  the  basis  for  per  case 

five  different  procedures  and  mean  payments.  This  section  refers  to  outlier 

charges  of  $15,000.  The  mean  charges  payments  under  subpart  F,  but  was  not 

for  each  procedure  are  distributed  -  revised  to  reflect  the  implementation  of 

around  $15,000.  as  illustrated  in  the  the  new  technology  add-on  payments, 

following  table.  A  qualifying  threshold  Therefore,  we  are  proposing  to  amend 

of  $2,500  would  resuh  in  any  new  §  412.112(c)  to  add  a  new  paragraph  (d) 

technology  that  is  only  used  for  the  fifth  to  include  a  reference  to  additional 

procedure  automatically  qualifying  for  payments  for  new  medical  services  or 

new  technology  add-on  payments  technologies  under  subpart  F. 
(unless  the  new  technology  had  the  Section  412.116(e)  currently  states 

unlikely  effect  of  lowering  the  mean  that  payments  for  outlier  cases  are  not 

cost  for  cases  with  this  procedure  by  at  made  on  an  interim  basis.  That  is,  for 


hospitals  receiving  payments  under  a 
biweekly,  lump-sum  payment 
methodology,  outlier  payments  are  not 
included  in  the  calculation  of  the  lump- 
sum payment  amounts.  Rather,  outlier 
payments  are  calculated  on  a  case-by- 
case  basis.  Similarly,  due  to  the  unique 
nature  of  the  new  technology  add-on 
payments,  we  are  proposing  that  they 
would  also  be  calculated  on  a  case-by- 
case  basis  rather  than  included  in  the 
calculation  of  interim  payment 
amounts.  Therefore,  we  are  proposing  to 
revise  §  412.116(e)  to  include  this 
policy. 

m.  Proposed  Changes  to  the  Hospital 
Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  amounts  "for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  under  the  Act,  we  currently 
define  hospital  labor  market  areas  based 
on  the  definitions  of  Metropolitan 
Statistical  Areas  (MS  As),  Primary  MS  As 
(PMSAs),  and  New  England  County 
Metropolitan  Areas  (NECMAs)  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  GMB  also  designates 
Consolidated  MSAs  (CMSAs).  A  CMS  A 
is  a  metropolitan  area  with  a  population 
of  one  million  or  more,  comprising  two 
or  more  PMSAs  (identified  by  their 
separate  economic  and  social  character). 
For  purposes  of  the  hospital  wage  index, 
we  use  the  PMSAs  rather  than  CMSAs 
since  they  allow  a  more  precise 
breakdown  of  labor  costs.  If  a 
metropolitan  area  is  not  designated  as 
part  of  a  PMSA,  we  use  the  applicable 
MSA.  Rural  areas  are  areas  outside  a 
designated  MSA,  PMSA,  or  NECMA. 
For  purposes  of  the  wage  index,  we 
combine  all  of  the  rural  counties  in  a 
State  to  calculate  a  rural  wage  index  for 
that  State. 

We  note  that,  effective  April  1,  1990, 
the  term  Metropolitan  Area  (MA) 
replaced  the  term  MSA  (which  had  been 
used  since  Jime  30, 1983)  to  describe  the 
set  of  metropolitan  areas  consisting  of 
MSAs,  PMSAs,  and  CMSAs.  The 
terminology  was  changed  by  OMB  in 
the  March  30,  1990  Federal  Register  to 
distinguish  between  the  individual 
metropolitan  areas  known  as  MSAs  and 
the  set  of  all  metropolitan  areas  (MSAs, 
PMSAs,  and  CMSAs)  (55  FR  12154).  For 
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purposes  of  the  IPPS,  we  will  continue 
to  refer  to  these  areas  as  MSAs. 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  if  certain  standards  are 
met.  Under  section  1886(d)(10)  of  the 
Act,  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
considers  applications  by  hospitals  for 
geographic  reclassification  from  a  rural 
area  to  a  MSA,  one  rural  area  to  another 
rural  area,  or  from  one  MSA  to  another 
MSA,  for  purposes  of  payment  under 
the  IPPS. 

In  a  December  27,  2000  notice 
published  in  the  Federal  Register  (65 
FR  82228),  the  Office  of  Management 
and  Budget  (OMB)  issued  its  revised 
standards  for  defining  MSAs.  In  that 
notice,  OMB  indicated  that  it  plans  to 
announce  in  calendar  year  2003  new 
definitions  of  "Core  Based  Statistical 
Areas"  (CBS As)  based  on  the  new 
standards  and  the  Census  2000  data. 
The  new  standards  establish  two 
categories  of  CBSAs:  (1)  Metropolitan 
Statistical  Areas  (50,000  or  more),  and 
(2)  Micropolitan  Statistical  Areas 
(10,000  to  49,999).  After  these  new 
CBSAs  are  aimounced,  we  will  evaluate 
the  new  area  designations  and  their 
possible  effects  on  the  Medicare 
hospiteil  wage  index.  Therefore,  the 
earliest  these  new  CBSA  definitions 
would  be  used  is  the  FY  2005  wage 
index. 

Beginning  October  1, 1993,  section 
1886(d)(3)(E)  of  the  Act  requires  that  we 
update  the  wage  index  annually. 
Furthermore,  this  section  provides  that 
the  Secretary  base  the  update  on  a 
survey  of  wages  and  wage-related  costs 
of  short-term,  acute  care  hospitals.  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
skilled  nursing  services.  As  discussed 
below  in  section  III.F.  of  this  preamble, 
we  also  take  into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act  when 
calculating  the  wage  index. 

Section  1886(d)(3)(E)  of  the  Act  also 
provides  for  the  collection  of  data  every 
3  years  on  the  occupational  mix  of 
employees  for  each  short-term,  acute 
care  hospital  participating  in  the 
Medicare  program,  in  order  to  construct 
an  occupational  mix  adjustment  to  the 
wage  index.  The  initial  collection  of 
these  data  must  be  completed  by 
September  30,  2003,  for  application 
beginning  October  1,  2004  (the  FY  2005 
wage  index).  In  the  April  4,  2003 


Federal  Register  (68  FR  16516),  we 
published  a  notice  of  intent  to  collect 
calendar  year  2002  data  from  hospitals. 
There  is  a  60-day  public  comment 
period  on  that  notice.  After  considering 
and  responding  to  the  comments  we 
receive,  we  plan  to  send  the  surveys  to 
all  IPPS  hospitals  (and  hospitals  in 
Maryland  that  are  under  a  waiver  from 
the  IPPS)  through  the  fiscal 
intermediaries.  We  intend  to  collect 
these  data  to  be  incorporated  in  the  FY 
2005  wage  index  after  notice  and 
opportunity  for  public  comment. 

B.  Proposed  FY  2004  Wage  Index 
Update 

The  proposed  FY  2004  wage  index 
values  (effective  for  hospital  discharges 
occurring  on  or  after  October  1,  2003 
and  before  October  1,  2004)  in  section 
V.  of  the  Addendum  to  this  proposed 
rule  are  based  on  the  data  collected  from 
the  Medicare  cost  reports  submitted  by 
hospitals  for  cost  reporting  periods 
beginning  in  FY  2000  (the  FY  2003  wage 
index  was  based  on  FY  1999  wage  data). 

The  proposed  FY  2004  wage  index 
includes  the  following  categories  of  data 
associated  with  costs  paid  under  the 
IPPS  (as  well  as  outpatient  costs),  which 
were  also  included  in  the  FY  2003  wage 
index: 

•  Salaries  and  hours  from  short-term, 
acute  care  hospitals. 

•  Home  office  costs  and  hours. 

•  Certain  contract  labor  costs  and 
hours. 

•  Wage-related  costs. 
Consistent  with  the  wage  index 

methodology  for  FY  2003,  the  proposed 
wage  index  for  FY  2004  also  excludes 
the  direct  and  overhead  salaries  and 
hours  for  services  not  subject  to  IPPS 
payment,  such  as  SNF  services,  home 
health  services,  costs  related  to  GME 
(teaching  physicians  and  residents)  and 
certified  registered  nurse  anesthetists 
(CRNAs),  and  other  subprovider 
components  that  are  not  paid  under  the 
IPPS. 

C.  FY  2004  Wage  Index  Proposals 

1.  Elimination  of  Wage  Costs  Associated 
With  Riu-al  Health  Clinics  and  Federally 
Qualified  Health  Centers 

In  the  FY  2001  IPPS  final  rule,  we 
discussed  removing  from  the  wage 
index  the  salaries,  hours,  and  wage- 
related  costs  of  hospital-based  rural 
health  clinics  (RHCs)  and  Federally 
qualified  health  centers  (FQHCs) 
because  Medicare  pays  for  these  costs 
outside  of  the  IPPS  (65  FR  47074).  We 
noted  that  because  RHC  and  FQHC  costs 
were  not  separately  reported  on 
Worksheet  S-3  of  the  Medicare  cost 
report,  we  couJd  not  exclude  these  costs 


from  the  prior  wage  indexes.  We  further 
noted  that  we  would  evaluate  the 
exclusion  of  RHC  and  FQHC  wage  data 
in  developing  the  FY  2004  wage  index. 
We  now  have  revised  Worksheet  S-3  so 
that  it  allows  for  the  separate  reporting 
of  RHC  and  FQHC  wage  costs  and  hours 
beginning  with  FY  2000.  Therefore,  as 
we  now  have  the  ability  to  exclude 
these  costs  from  the  wage  index, 
beginning  with  the  FY  2004  wage  index, 
we  are  proposing  to  exclude  the  wage 
costs  and  hours  data  for  RHCs  and 
FQHCs  from  the  hospital  wage  index 
calculation.  An  analysis  of  the  effects  of 
this  change  is  included  in  the  Appendix 
A  of  this  proposed  rule. 

2.  Paid  Hours 

It  has  been  the  longstanding  policy  of 
CMS  to  calculate  the  wage  index  using 
paid  hours  rather  than  hours  worked  (58 
FR  46299).  This  policy  reflects  our 
beljpf  that  paid  hours  more 
appropriately  reflect  a  hospital's  total 
wage  costs,  which  include  amounts  paid 
for  actual  time  worked  and  for  covered 
leave  periods  (for  example,  annual,  sick, 
and  holiday  leave).  Therefore,  the 
inclusion  of  paid  lunch  hours  in  the 
wage  index  is  consistent  with  our 
inclusion  of  other  paid  nonworking 
hours. 

Several  hospitals  have  requested  that 
we  exclude  paid  limch  or  meal  break 
hours  from  the  wage  index  calculation. 
At  these  hospitals,  the  typical  workday 
is  7V2  working  hours,  plus  a  V2  hour 
paid  meal  break,  for  a  total  of  8  paid    ' 
hours.  These  hospitals,  some  of  which 
are  municipal-owned  and  required  by 
their  overarching  union  contracts  to 
provide  paid  lunch  hours,  believe  they 
are  disadvantaged  by  wage  index  policy 
that  requires  paid  lunch  hours  to  be 
included  in  calculating  the  wage  index. 
The  hospit^ls  argue  that  thefr  practice 
of  paying  employees  for  meal  breaks  is 
not  substantially  different,  in  practice, 
from  other  hospitals  whose  employees 
do  not  receive  paid  lunch  hours  but 
who  are  on  call  during  thefr  lunch 
periods.  These  hospitals  further  argue 
that  this  policy  causes  them,  in  some 
cases  due  to  imion  contracts  beyond  the 
hospital's  control,  to  be  the  only 
hospitals  with  this  category  of 
nonproductive  hours  included  in  the 
wage  index. 

We  are  soliciting  comments  on  our 
policy  that  paid  lunch  hours  should  be 
excluded  from  the  wage  index. 
Specifically,  we  would  like  a  broader 
understanding  of  the  issue  of  whether 
some  hospitals  may,  in  fact,  be  truly 
disadvantaged  by  this  policy  through  no 
fault  of  their  own.  Any  change  in  our 
policy  would  not  be  implemented  until, 
at  the  earliest,  the  FY  2005  wage  index. 
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Some  hospitals  and  associations  have 
also  recommended  that  we  exclude  the 
paid  hours  associated  with  military  and 
jury  duty  leave  from  the  wage  index 
calculation.  They  state  that,  unlike  other 
paid  leave  categories  for  which  workers 
are  usually  paid  at  their  full  hourly  rates 
(for  example,  annual,  sick,  and  holiday], 
hospitals  typically  pay  employees  on 
military  or  jiuy  duty  only  a  fraction  of 
their  normal  pay.  The  amount  that  the 
hospital  pays  is  intended  to  only 
supplement  the  earnings  that  the 
employee  receives  from  the  government, 
so  that,  while  performing  military  or 
civic  duties,  the  employee  can  continue 
to  be  paid  the  same  salary  level  as  if  he 
or  she  were  still  working  at  the  hospital. 

The  hospitals  and  associations  believe 
that  including  the  lower  pay  rates 
associated  with  employees'  military  and 
jury  duty  leave  unfairly  decreases  a 
hospital's  average  hourly  wage  and, 
therefore,  its  wage  index  value. 
Therefore,  we  are  proposing  to  exclude 
from  the  wage  index  the  paid  hours 
associated  with  military  and  jury  duty 
leave,  beginning  with  the  FY  2005  wage 
index.  The  associated  salaries  would 
continue  to  be  reported  on  Worksheet 
S-3,  Part  II,  Line  1  of  the  Medicare  cost 
report. 

D.  Verification  of  Wage  Data  From  the 
Medicare  Cost  Reports 

The  data  for  the  proposed  FY  2004 
wage  index  were  obtained  from 
Worksheet  S-3,  Parts  II  and  III  of  the  FY 
2000  Medicare  cost  reports.  The  data 
file  used  to  construct  the  proposed  wage 
index  includes  FY  2000  data  submitted 
to  us  as  of  February  18,  2003.  As  in  past 
years,  we  performed  an  intensive  review 
of  the  wage  data,  mostly  through  the  use 
of  edits  designed  to  identify  aberrant 
data. 

We  asked  our  fiscal  intermediaries  to 
revise  or  verify  data  elements  that 
resulted  in  specific  edit  failures.  Some 
unresolved  data  elements  are  included 
in  the  calculation  of  the  proposed  FY 
2004  wage  index,  pending  their 
resolution  before  calculation  of  the  final 
FY  2004  wage  index.  We  instructed  the 
intermediaries  to  complete  their 
verification  of  questionable  data 
elements  and  to  transmit  any  chemges  to 
the  wage  data  no  later  than  April  4, 
2003.  We  believe  all  unresolved  data 
elements  will  be  resolved  by  the  date 
the  final  rule  is  issued.  The  revised  data 
will  be  reflected  in  the  final  rule. 

Also,  as  part  of  our  editing  process, 
we  removed  data  for  110  hospitals  that 
failed  edits.  We  identified  72  hospitals 
with  incomplete  or  inaccurate  data 
resulting  in  zero  or  negative,  or 
otherwise  aberrant,  average  hourly 
wages.  Therefore,  wage  data  from  these 


hospitals  were  removed  from  the 
calculation.  We  have  notified  the  fiscal 
intermediaries  of  these  hospitals  and 
will  continue  to  work  with  the  fiscal 
intermediaries  to  correct  these  data 
whenever  possible.  As  a  result,  the 
proposed  FY  2004  wage  index  is 
calculated  based  on  FY  2000  wage  data 
for  4,593  hospitals. 

In  constructing  the  proposed  FT  2004 
wage  index,  we  include  the  wage  data 
for  facilities  that  were  IPPS  hospitals  in 
FY  2000,  even  for  those  facilities  that 
have  terminated  their  participation  in 
the  program  as  hospitals  or  have  since 
been  designated  as  a  critical  access 
hospital  (CAH),  as  long  as  those  data  do 
not  fail  any  of  oui  edits  for 
reasonableness.  We  believe  that 
including  the  wage  data  for  these 
hospitals  is,  in  general,  appropriate  to 
reflect  the  economic  conditions  in  the 
various  labor  market  areas  during  the 
relevant  past  period. 

However,  we  received 
correspondence  suggesting  that  the 
wage  data  for  hospitals  that  have 
subsequently  been  redesignated  as 
CAHs  should  be  removed  from  the  wage 
index  calculation  because  CAHs  are 
unique  compared  to  other  short-term, 
acute  care  hospitals.  CAHs  are  limited 
to  only  15  acute  care  beds.  An 
additional  10  beds  may  be  designated  as 
swing-beds,  but  only  15  beds  can  be 
used  at  one  time  to  serve  acute  care 
patients.  CAHs  tend  to  be  located  in 
isolated,  rural  areas.  We  solicit 
comment  on  whether  we  should 
exclude  wage  data  from  such  hospitals 
from  the  wage  index  calculation. 
However,  we  have  included  the  data  for 
CAHs  in  the  proposed  FY  2004  wage 
index  if  the  CAH  was  paid  under  the 
IPPS  during  FY  2000. 

E.  Computation  of  the  Proposed  FY 
2004  Wage  Index 

The  method  used  to  compute  the 
proposed  FY  2004  wage  index  follows: 

Step  1 — As  noted  above,  we  based  the 
proposed  FY  2004  wage  index  on  wage 
data  reported  on  the  FY  2000  Medicare 
cost  reports.  We  gathered  data  from  each 
of  the  non-Federal,  short-term,  acute 
care  hospitals  for  which  data  were 
reported  on  the  Worksheet  S-3,  Parts  II 
and  III  of  the  Medicare  cost  report  for 
the  hospital's  cost  reporting  period 
beginning  on  or  after  October  1,  1999 
and  before  October  1,  2000.  In  additiqn, 
we  included  data  from  some  hospitals 
that  had  cost  reporting  periods 
beginning  before  October  1999  and 
reported  a  cost  reporting  period 
covering  all  of  FY  2000.  These  data  were 
included  because  no  other  data  from 
these  hospitals  would  be  available  for 
the  cost  reporting  period  described 


above,  and  because  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  these  hospitals. 
However,  we  generally  describe  these 
wage  data  as  FY  2000  data.  We  note 
that,  if  a  bospit^  had  more  than  one 
cost  reporting  period  beginning  during 
FY  2000  (for  example,  a  hospital  had 
two  short  cost  reporting  periods 
beginning  on  or  after  October  1,  1999 
and  before  October  1,  2000),  we 
included  wage  data  from  only  one  of  the 
cost  reporting  periods,  the  longer,  in  the 
wage  index  calculation.  If  there  was 
more  than  one  cost  reporting  period  and 
the  periods  were  equal  in  length,  we 
included  the  wage  data  from  the  later 
period  in  the  wage  index  calculation. 
We  have  removed  the  wage  data  of 
CAHs,  after  the  effective  date  of  the 
CAH  designation,  from  the  calculation 
of  the  proposed  wage  index. 

Step  2 — Salaries — Beginning  with- the 
FY  2003  wage  index,  the  method  used 
to  compute  a  hospital's  average  hourly 
wage  excludes  all  GME  and  CRN  A  costs. 

In  calculating  a  hospital's  average 
salaries  plus  wage-related  costs,  we 
subtracted  from  Line  1  (total  salaries) 
the  GME  and  CRNA  costs  reported  on 
lines  2,  4.01,  and  6,  the  Part  B  salaries 
reported  on  Lines  3,  5  and  5.01,  home 
office  salaries  reported  on  Line  7,  and 
excluded  salaries  reported  on  Lines  8 
and  8.01  (that  is,  direct  salaries 
attributable  to  SNF  services,  home 
health  services,  and  other  subprovider 
components  not  subject  to  the  IPPS).  We 
also  subtracted  from  Line  1  the  salaries 
for  which  no  hours  were  reported  on 
Line  4.  To  determine  total  salaries  plus 
wage-related  costs,  we  added  to  the  net 
hospital  salaries  the  costs  of  contract 
labor  for  direct  patient  care,  certain  top 
management,  pharmacy,  laboratory,  and 
nonteaching  physician  Part  A  services 
(Lines  9,  9.01,  9.02,  and  10),  home  office 
salaries  and  wage-related  costs  reported 
by  the  hospital  on  Lines  11  and  12,  and 
nonexcluded  area  wage-related  costs 
(Lines  13,  14,  and  18). 

We  note  that  contract  labor  and  home 
office  salaries  for  which  ilo 
corresponding  hours  are  reported  were 
not  included.  In  addition,  wage-related 
costs  for  nonteaching  physician  Part  A 
employees  (Line  18)  are  excluded  if  no 
corresponding  salaries  are  reported  for 
those  employees  on  Line  4. 

Step  3 — Hom-s — With  the  exception  of 
wage-related  costs,  for  which  there  are 
no  associated  hours,  we  computed  total 
hours  using  the  same  methods  as 
described  for  salaries  in  Step  2. 

Step  4 — For  each  hospital  reporting 
both  total  overhead  salaries  and  total 
overhead  hours  greater  than  zero,  we 
then  allocated  overhead  costs  to  areas  of 
the  hospital  excluded  from  the  wage 


index  calculation.  First,  we  determined 
the  ratio  of  excluded  area  hours  (siun  of 
Lines  8  and  8.01  of  Worksheet  S-3,  Part 
II)  to  revised  total  hoius  (Line  1  minus 
the  sum  of  Part  II,  Lines  2,  3,  4.01,  5, 
6.  7,  and  Part  m.  Line  13  of  Worksheet 
S-3).  We  then  computed  the  amounts  of 
overhead  salaries  and  hours  to  be 
allocated  to  excluded  areas  by 
multiplying  the  above  ratio  by  the  total 
overhead  salaries  and  hours  reported  on 
Line  13  of  Worksheet  S-3,  Part  III.  Next, 
we  computed  the  amounts  of  overhead 
wage-related  costs  to  be  allocated  to 
excluded  areas  using  three  steps:  (1)  We 
determined  the  ratio  of  overhead  hoiu-s 
(Part  III,  Line  13)  to  revised  hoiu-s  (Line 
1  minus  the  sum  of  Lines  2,  3,  4.01,  5, 
id  7);  (2)  we  computed  overhead 


6,  anc 


wage-related  costs  by  multiplying  the 
overhead  hoiu-s  ratio  by  wage-related 
costs  reported  on  Part  II,  Lines  13, 14. 
and  18;  and  (3)  we  multiplied  the 
computed  overhead  wage-related  costs 
by  the  above  excluded  area  hours  ratio. 
Finally,  we  subtracted  the  computed 
overhead  salaries,  wage-related  costs, 
and  hoiu-s  associated  with  excluded 
areas  from  the  total  salaries  (plus  wage- 
related  costs)  and  hours  derived  in 
Steps  2  and  3. 

Step  5 — For  each  hospital,  we 
adjusted  the  total  salaries  plus  wage- 
related  costs  to  a  common  period  to 
determine  total  adjusted  salaries  plus 
wage-related  costs.  To  make  the  wage 
adjustment,  we  estimated  the  percentage 
change  in  the  employment  cost  index 
(ECI)  for  compensation  for  each  30-day 

Midpoint  of  Cost  Reporting  Period 


increment  from  October  14, 1999 
through  April  15,  2001  for  private 
industry  hospital  workers  from  the 
Bxu-eau  of  Labor  Statistics' 
Compensation  and  Working  Conditions. 
We  use  the  ECI  because  it  reflects  the 
price  increase  associated  with  total 
compensation  (salaries  plus  fringes) 
rather  than  just  the  increase  in  salaries. 
In  addition,  the  ECI  includes  managers 
as  well  as  other  hospital  workers.  This 
methodology  to  compute  the  monthly 
update  factors  uses  actual  quarterly  ECI 
data  and  assiues  that  the  update  factors 
match  the  actual  quarterly  and  annual 
percent  changes.  The  factors  used  to 
adjust  the  hospital's  data  were  based  on 
the  midpoint  of  the  cost  reporting 
period,  as  indicated  below. 


After 


10/14/1999 
11/14/1999 
12/14/1999 
01/14/2000 
02/14/2000 
03/14/2000 
04/14/2000 
05/14/2000 
06/14/2000 
07/14/2000 
08/14/2000 
09/14/2000 
10/14/2000 
11/14/2000 
12/14/2000 
01/14/2001 
02/14/2001 
03/14/2001 


Before 


11/15/1999 
12/15/1999 
01/15/2000 
02/15/2000 
03/15/2000 
04/15/2000 
05/15/2000 
06/15/2000 
07/15/2000 
08/15/2000 
09/15/2000 
10/15/2000 
liyi  5/2000 
12/15/2000 
01/15/2001 
02/15/2001 
03/15/2001 
04/15/2001 


Adjustment 
factor 


1.06794 
1.06447 
1.06083 
1.05713 
1 .05335 
1.04954 
1.04571 
1.04186 
1.03786 
1.03356 
1.02898 
1.02425 
1.01953 
1.01482 
1.01004 
1.00509 
1.00000 
0.99491 


For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1 , 
2000  and  ending  December  31,  2000  is 
June  30,  2000.  An  adjustment  factor  of 
1.03786  would  be  applied  to  the  wages 
of  a  hospital  with  such  a  cost  reporting 
period.  In  addition,  for  the  data  for  any 
cost  reporting  period  that  began  in  FY 
2000  and  covered  a  period  of  less  than 
360  days  or  more  than  370  days,  we 
annualized  the  data  to  reflect  a  1-year 
cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  6 — Each  hospital  was  assigned  to 
its  appropriate  urban  or  rural  labor 
maritet  area  before  any  reclassifications 
under  section  1886(d)(8)(B)  or  section 
1886(d)(10)  of  the  Act.  Widiin  each 
luban  or  rural  labor  market  area,  we 
added  the  total  adjusted  salaries  plus 
wage-related  costs  obtained  in  Step  5  for 
all  hospitals  in  that  area  to  determine 


the  total  adjusted  salaries  plus  wage- 
related  costs  for  the  labor  market  area. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
imder  both  methods  in  Step  6  by  the 
sum  of  the  corresponding  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hoiu-ly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  wage-related  costs  obtained 
in  Step  5  for  all  hospitals  in  the  nation 
and  then  divided  the  sum  by  the 
national  sum  of  total  hours  from  Step  4 
to  arrive  at  a  national  average  hourly 
wage.  Using  the  data  as  described  above, 
the  national  average  hourly  wage  is 
$24.5439. 

Step  9— For  each  lu-ban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hoiuly  wage 
computed  in  Step  8. 


Step  10 — Following  the  process  set 
forth  above,  we  developed  a  separate 
Puerto  Rico-specific  wage  index  for 
purposes  of  adjusting  the  Puerto  Rico 
standardized  amounts.  (The  national 
Puerto  Rico  standardized  amount  is 
adjusted  by  a  wage  index  calculated  for 
all  Puerto  Rico  labor  market  areas  based 
on  the  national  average  hourly  wage  as 
described  above.)  We  added  the  total 
adjusted  salaries  plus  wage-related  costs 
(as  calculated  in  Step  5)  for  all  hospitals 
in  Puerto  Rico  and  divided  the  sum  by 
the  total  hours  for  Puerto  Rico  (as 
calcidated  in  Step  4)  to  arrive  at  an 
overall  average  hourly  wage  of  $11.5431 
for  Puerto  Rico.  For  each  labor  market 
area  in  Puerto  Rico,  we  calcidated  the 
Puerto  Rico-specific  wage  index  value 
by  dividing  the  area  average  hourly 
wage  (as  calculated  in  Step  7)  by  the 
overall  Puerto  Rico  average  hoiu-ly 
wage. 
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Step  11— Section  4410  of  Pub.  L.  105- 
33  provides  that,  for  discharges  on  or 
after  October  1,  1997,  the  area  wage 
index  applicable  to  any  hospital  that  is 
located  in  an  urban  area  of  a  State  may 
not  be  less  than  the  area  wage  index 
applicable  to  hospitals  located  in  rural 
areas  in  that  State.  Furthermore,  this 
wage  index  floor  is  to  be  implemented 
in  such  a  manner  as  to  ensure  that 
aggregate  prospective  payment  system 
payments  are  not  greater  or  less  than 
those  that  would  have  been  made  in  the 
year  if  this  section  did  not  apply.  For  FY 
2004,  this  change  affects  141  hospitals 
in  44  MSAs.  The  MSAs  affected  by  this 
provision  are  identified  by  a  footnote  in 
Table  4A  in  the  Addendum  of  this 
proposed  rule. 

F.  Proposed  Revisions  to  the  Wage  Index 
Based  on  Hospital  Redesignation 

1.  General 

Under  section  1886(d)(10)  of  the  Act, 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  IPPS.  Hospitals  can  elect  to 
reclassify  for  the  wage  index  or  the 
standardized  amount,  or  both,  and  as 
individual  hospitals  or  as  rural  groups. 
Generally,  hospitals  must  be  proximate 
to  the  labor  market  area  to  which  they 
are  seeking  reclassification  and  must 
demonstrate  characteristics  similar  to 
hospitals  located  in  that  area.  Hospitals 
must  apply  for  reclassification  to  the 
MGCRB,  which  issues  its  decisions  by 
the  end  of  February  for  reclassification 
to  become  effective  for  the  following 
fiscal  year  (beginning  October  1).  The 
regulations  applicable  to 
reclassifications  by  the  MGCRB  are  in 
§§  412.230  through  412.280. 

Section  1886(d)(10)(D)(v)  of  the  Act 
provides  that,  beginning  with  FY  2001, 
a  MGCRB  decision  on  a  hospital 
reclassification  for  purposes  of  the  wage 
index  is  effective  for  3  fiscal  years, 
unless  the  hospital  elects  to  terminate 
the  reclassification.  Section 
1886{d)(10)(D)(vi)  of  the  Act  provides 
that  the  MGCRB  must  use  the  3  most 
recent  years'  average  hourly  wage  data 
in  evaluating  a  hospital's 
reclassification  application  for  FY  2003 
and  any  succeeding  fiscal  year. 

Section  304(b)  of  Pub.  L.  106-554 
provides  that  the  Secretary  must 
establish  a  mechanism  under  which  a 
statewide  entity  may  apply  to  have  all 
of  the  geographic  areas  in  the  State 
treated  as  a  single  geographic  area  for 
purposes  of  computing  and  applying  a 
single  wage  index,  for  reclassifications 
beginning  in  FY  2003.  The 


implementing  regulations  for  this 
provision  are  at  §  412.235. 

Section  1886(dj{8)(B)  of  the  Act 
permits  a  hospital  located  in  a  rural 
county  adjacent  to  one  or  more  urban 
areas  to  be  designated  as  being  located 
in  the  MSA  to  which  the  greatest 
number  of  workers  in  the  county 
commute  (1)  If  the  rural  county  would 
otherwise  be  considered  part  of  an 
urban  area  under  the  standards 
published  in  the  Federal  Register  for 
designating  MSAs  (and  for  designating 
NECMAs),  and  (2)  if  the  commuting 
rates  used  in  determining  outlying 
counties  (or,  for  New  England,  similar 
recognized  area)  were  determined  on 
the  basis  of  the  aggregate  number  of 
resident  workers  who  commute  to  (and, 
if  applicable  under  the  standards,  from) 
the  central  county  or  counties  of  all 
contiguous  MSAs  (or  NECMAs). 
Hospitals  that  meet  these  criteria  are 
deemed  urban  for  purposes  of  the 
standardized  amounts  and  for  purposes 
of  assigning  the  wage  index. 

Revised  MSA  standards  were 
published  in  the  December  27,  2000 
Federal  Register  (65  FR  82228).  We  are 
working  with  the  Census  Bureau  to 
compile  a  list  of  hospitals  that  meet  the 
new  standards  based  on  the  2000  census 
data;  however,  that  work  is  not  yet 
complete.  Therefore,  for  purposes  of 
calculating  the  proposed  wage  indexes 
in  this  proposed  rule,  we  used  the  list 
of  qualifying  hospitals  based  on  the 
1990  MSA  standards. 

However,  if  the  updated  list  of 
hospitals  meeting  the  new  standards 
based  on  the  2000  census  data  is 
available  in  time,  we  will  incorporate  it 
in  the  final  rule  to  be  published  by 
August  1,  2003.  To  the  extent  hospitals 
otherwise  reclassified  by  the  MGCRB  for 
FY  2004  cire  adversely  affected  by  their 
inclusion  on  or  exclusion  from  the  new 
list,  we  will  address  this  in  the  final 
rule.  Among  the  options  we  may 
consider  in  the  final  rule  to  address 
situations  where  hospitals  may  be 
adversely  affected  are:  Assigning 
adversely  affected  hospitals  the  highest 
applicable  wage  index;  or  extending  the 
opportimity  for  adversely  affected 
hospitals  to  withdraw  from  a 
reclassification  by  the  MGCRB  for  FY 
2004. 

2.  Effects  of  Reclassification 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 


1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
which  they'have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act,^  the  wage 
index  values  were  determined  by 
considering  the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  would  reduce  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  area  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  area  wage  index 
determined  inclusive  of  the  wage  data 
for  the  redesignated  hospitals  (the 
combined  wage  index  value)  applies  to 
the  redesignated  hospitals. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  wage  data  for  hospitals  that  have 
been  redesignated  to  another  area 
continue  to  have  their  wage  index 
values  calculated  as  if  no  redesignation 
had  occurred  (otherwise,  redesignated 
rural  hospitals  are  excluded  from  the 
calculation  of  the  rural  wage  index). 

•  The  wage  index  value  for  a 
redesignated  rural  hospital  cannot  be 
reduced  below  the  wage  index  value  for 
the  rural  areas  of  the  State  in  which  the 
hospital  is  located. 

If^including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
wage  index  value  for  the  urban  area  to 
which  the  hospitals  are  redesignated, 
both  the  area  and  the  redesignated 
hospitals  receive  the  combined  wage 
index  value.  Otherwise,  the  hospitals 
located  in  the  urban  area  receive  a  wage 
index  excluding  the  wage  data  of 
hospitals  redesignated  into  the  area. 

Tne  wage  data  for  a  reclassified  urban 
hospital  is  included  in  both  the  wage 
index  calculation  of  the  area  to  which 


'■>  Although  section  1886(d)(8)(C)(iv)(I)  of  the  Act 
also  provides  that  the  wage  index  for  an  urban  area 
may  not  decrease  as  a  result  of  redesignated 
hospitals  if  the  urban  area  wage  index  is  below  the 
wage  index  for  rural  areas  in  the  State  in  which  the 
urban  area  is  located,  this  was  effectively  made 
moot  by  section  4410  of  Public  Law  105-33,  which 
provides  that  the  area  wage  index  applicable  to  any 
hospital  that  is  located  in  an  urban  area  of  a  State 
may  not  be  less  than  the  area  waje  <nd6x  applicable 
to  hospitals  located  in  rural  areas  in  that  State. 

Also,  section  1886(d)(8)(C)(iv)(n)  of  the  Act 
provides  that  an  urban  area's  wage  index  may  not 
decrease  as  a  result  of  redesignated  hospitals  if  the 
urban  area  is  located  in  a  State  that  is  composed 
of  a  single  urban  area. 
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the  hospital  is  reclassified  (subject  to 
the  rules  described  above)  and  the  wage 
'  index  calculation  of  the  urban  area 
where  the  hospital  is  physically  located. 

The  proposed  wage  index  values  for 
FY  2004  are  shown  in  Tables  4A,  4B, 
4G,  and  4F  in  the  Addendum  to  this 
proposed  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4C.  Areas  in 
Table  4C  may  have  more  than  one  wage 
index  value  because  the  wage  index 
value  for  a  redesignated  urban  or  rural 
hospital  caimot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospital  is 
located,  and  those  areas  have  hospitals 
from  more  than  one  State  reclassified 
into  them. 

Tables  3A  and  3B  in  the  Addendum 
of  this  proposed  rule  list  the  3-year 
average  hourly  wage  for  each  labor 
market  area  before  the  redesignation  of 
hospitals,  based  on  FYs  1998,  1999,  and 
2000  cost  reporting  periods.  Table  3A 
lists  these  data  for  urban  areas  and 
Table  3B  lists  these  data  for  rural  areas. 
In  addition.  Table  2  in  the  Addendimi 
to  this  proposed  rule  includes  the 
adjusted  average  hourly  wage  for  each 
hospital  from  the  FY  1998  and  FY  1999 
cost  reporting  periods,  as  well  as  the  FY 
2000  period  used  to  calculate  the 
proposed  FY  2004  wage  index.  The  3- 
year  averages  are  calculated  by  dividing 
the  sum  of  the  dollars  (adjusted  to  a 
common  reporting  period  using  the 
method  described  previously)  across  all 
3  years,  by  the  sum  of  the  hours.  If  a 
hospital  is  missing  data  for  any  of  the 
previous  years,  its  average  hourly  wage 
for  the  3-year  period  is  calculated  based 
on  the  data  available  during  that  period. 
At  the  time  this  proposed  wage  index 
was  constructed,  the  MGCRB  had 
completed  its  review  of  FY  2004 
reclassification  requests.  We  have 
included  in  this  proposed  rule  Table  9, 
which  shows  hospitals  that  have  been 
reclassified  under  either  section 
1886(d)(8)  or  section  1886(d)(10)(D)  of 
the  Act.  This  table  includes  hospitals 
reclassified  for  FY  2004  by  the  MGCRB 
(73  for  wage  index,  66  for  the 
standardized  amount,  and  33  for  both 
the  wage  index  and  the  standardized 
amount),  as  well  as  hospitals  that  were 
reclassified  for  the  wage  index  in  either 
FY  2002  (476)  or  FY  2003  (56)  and  are, 
therefore,  in  either  the  second  or  third 
year  of  their  3-year  reclassification.  This 
table  also  includes  hospitals  located  in 
urban  areas  that  have  been  designated 
rural  in  accordance  with  section 
1886(d)(8)(E)  of  the  Act  (14).  In 
Edition,  it  includes  nutd  hospitals 
redesignated  to  an  lu'ban  area  under 
section  1886(d)(8)(B)  of  the  Act  for 


purposes  of  the  standardized  amount 
and  the  wage  index  (42). 

Under  §412.273,  hospitals  that  have 
been  reclassified  by  the  MGCRB  are 
permitted  to  withdraw  their 
applications  within  45  days  of  the 
publication  of  this  proposed  nile  in  the 
Federal  Register.  Similarly,  hospitals 
may  terminate  an  existing  3-year 
reclassification  within  45  days  of  the 
publication  of  this  proposed  rule.  The 
request  for  withdrawal  of  an  application 
for  reclassification  or  termination  of  an 
existing  3-year  reclassification  that 
would  be  effective  in  FY  2003  must  be 
received  by  the  MGCRB  within  45  days 
of  the  publication  of  this  proposed  rule. 
If  a  hospital  elects  to  withdraw  its  wage 
index  application  after  the  MGCRB  has 
issued  its  decision  but  prior  to  the  above 
date,  it  may  later  cancel  its  withdrawal 
in  a  subsequent  year  and  request  the 
MGCRB  to  reinstate  its  wage  index 
reclassification  for  the  remaining  fiscal 
year(s)  of  the  3-year  period 
(§412.273(b)(2)(i)).  The  request  to 
cancel  a  prior  withdrawal  must  be  made 
in  writing  to  the  MGCRB  no  later  than 
the  deadline  for  submitting 
reclassification  applications  for  the 
following  fiscal  year  (§  412.273(d)).  For 
further  information  about  withdrawing, 
terminating,  or  canceling  a  previous 
withdrawal  or  termination  of  a  3-year 
reclassification  for  wage  index 
purposes,  we  refer  the  reader  to 
§412.273,  as  well  as  the  August  1,  2002 
IPPS  final  rule  (67  FR  50065)  and  the 
August  1,  2001  IPPS  final  rule  (66  FR 
39887). 

Any  changes  to  the  wage  index  that 
result  from  withdrawals  of  requests  for 
reclassification,  wage  index  corrections, 
appeals,  and  the  Administrator's  review 
process  will  be  incorporated  into  the 
wage  index  values  published  in  the  final 
rule  following'  this  proposed  rule. 
Therefore,  the  final  wage  indexes  will 
likely  be  different  from  those  published 
in  this  proposed  rule,  and,  in  some 
cases,  they  may  be  quite  different. 
Although,  as  described  above,  the 
statute  provides  that  a  reclassified  rural 
hospital  may  not  have  a  lower  wage 
index  after  reclassification  than  before, 
there  is  no  similar  protection  for  urban 
hospitals.  Therefore,  hospitals  should 
carefully  evaluate  the  impacts  of  their 
reclassifications  prior  to  the  deadline  for 
withdrawing  from  an  approved 
reclassification.  ' 

Applications  and  other  information 
about  MGCRB  reclassifications  may  be 
obtained  via  the  CMS  internet  Web  site 
lat  http://cms.hhs.gov/providers/prrb/ 
mgcinfo.asp,  or  by  calling  the  MGCRB  at 
(410)  786-1174.  The  mailing  address  of 
the  MGCRB  is:  2520  Lord  Baltimore 


Drive,  Suite  L,  Baltimore,  MD  21244- 
2670. 

As  noted  previously,  OMB  plans  to 
announce  new  definitions  of  CBSAs  by 
the  middle  of  this  year,  and  the  earliest 
these  new  CBSA  definitions  would  be 
used  for  the  wage  index  is  FY  2005. 
Applications  for  reclassification  by  the 
MGCRB  for  FY  2005  will  be  due  by 
September  2,  2003.  However,  by  that 
time,  we  will  not  have  completed  our 
analysis  of  the  new  CBSAs.  Therefore, 
hospitals  submitting  applications  for 
reclassification  by  the  MGCRB  for  FY 
2005  should  base  those  applications  on 
the  current  MSAs.  We  will  assess  the 
implications  of  the  new  CBSAs  on 
hospitals'  reclassification  requests  in  the 
FY  2005  proposed  rule. 

G.  Requests  for  Wage  Data  Corrections 

The  preliminary  wage  data  file  was  . 
made  available  on  January  10,  2003  (and 
subsequently  on  February  4,  2003). 
through  the  Internet  on  CMS's  Web  site 
at 

http://www.cms.hhs.gov/providers/ 
hipps/default.asp.  In  a  memorandum 
dated  December  31,  2002,  we  instructed 
all  Medicare  fiscal  intermediaries  to 
inform  the  IPPS  hospitals  they  service  of 
the  availability  of  the  wage  data  file  and 
the  process  and  timeframe  for 
requesting  revisions  (including  the 
specific  deadlines  listed  below).  We  also 
instructed  the  fiscal  intermediaries  to 
advise  hospitals  that  these  data  are 
made  available  directly  through  their 
representative  hospital  organizations. 

If  a  hospital  wished  to  request  a 
change  to  its  d*ta  as  shown  in  that  wage 
data  file,  the  hospital  was  to  submit 
corrections  along  with  complete, 
detailed  supporting  documentation  to 
its  intermediary  by  February  17.  2003 
(this  deadline  was  initially  aimounced 
as  February  10.  2003.  but  was  changed 
due  to  the  need  to  repost  some  of  the 
data).  Hospitals  were  notified  of  this 
deadline  and  of  all  other  possible 
deadlines  and  requirements,  including 
the  requirement  to  review  and  verify 
their  data  as  posted  on  the  preliminary 
wage  data  file  on  the  Internet,  through 
the  December  31.  2002  memorandum 
referenced  above. 

After  reviewing  requested  changes 
submitted  by  hospitals,  fiscal 
intermediaries  transmitted  any  revised 
cost  reports  to  CMS  and  forwarded  a 
copy  of  the  revised  Worksheet  S-3, 
Parts  II  and  III  to  the  hospitals  by  April 
4.  2003.  In  addition,  fiscal 
intermediaries  were  to  notify  hospitals 
of  the  changes  or  the  reasons  that 
changes  were  not  accepted.  These 
deadlines  are  necessary  to  allow 
sufficient  time  to  review  and  process  the 
data  so  that  the  final  wage  index 
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calculation  can  be  completed  for  the 
development  of  the  final  FY  2004 
prospective  payment  rates  to  be 
published  by  August  1,  2003. 

If  a  hospital  disagreed  with  the  fiscal 
intermediaiy 's  resolution  of  a  policy 
issue  (for  example,  whether  a  general 
category  of  cost  is  allowable  in  the  wage 
data),  the  hospital  could  have  contacted 
CMS  in  an  effort  to  resolve  the  issue.  We 
note  that  the  April  4,  2003  deadline  also 
applied  to  these  requests.  Requests  were 
required  to  be  sent  to  CMS  at  the 
address  below  (with  a  copy  to  the 
hospital's  fiscal  intermediary).  The 
request  must  have  fully  documented  all 
attempts  by  the  hospital  to  resolve  the 
dispute  through  the  process  described 
above,  including  copies  of  relevant 
correspondence  between  the  hospital 
and  the  fiscal  intermediary.  During 
review,  we  do  not  consider  issues  such 
as  the  adequacy  of  a  hospital's 
supporting  documentation,  as  we 
believe  that  fiscal  intermediaries  are 
generally  in  the  best  position  to  make 
evaluations  regarding  the 
appropriateness  of  these  types  of  issues 
(which  should  have  been  resolved 
earlier  in  the  process). 

Hospitals  should  also  examine  Table 
2  in  the  Addendum  to  this  proposed 
rule  to  verify  their  data.  Table  2 
contains  each  hospital's  adjusted 
average  hourly  wage  used  to  construct 
the  wage  index  values  for  the  past  3 
years,  including  the  FY  2000  data  used 
to  construct  the  proposed  FY  2004  wage 
index.  We  note  that  the  hospital  average 
hourly  wages  shown  in  Table  2  only 
reflect  changes  made  to  aliospital's  data 
and  transmitted  to  CMS  prior  to 
February  18,  2003. 

We  will  release  a  final  wage  data  file 
in  May  2003  to  hospital  associations 
and  the  public  on  the  Internet  at  http:/ 
/www.cms.hhs.gov/providers/hipps/ 
default.asp.  The  May  2003  public  use 
file  will  be  made  available  solely  for  the 
limited  purpose  of  identifying  any 
potential  errors  made  by  CMS  or  the 
fiscal  intermediary  in  the  entry  of  the 
final  wage  data  that  result  from  the 
correction  process  described  above 
(revisions  submitted  to  CMS  by  the 
fiscal  intermediaries  by  April  4,  2003). 
If,  after  reviewing  the  May  2003  final 
file,  a  hospital  believes  that  its  wage 
data  are  incorrect  due  to  a  fiscal 
intermediary  or  CMS  error  in  the  entry 
or  tabulation  of  the  final  wage  data,  it 
should  send  a  letter  to  both  its  fiscal 
intermediary  and  CMS  that  outlines 
why  the  hospital  believes  an  error  exists 
and  provide  all  supporting  information, 
including  relevant  dates  (for  example, 
when  it  first  became  aware  of  the  error). 

CMS  and  the  fiscal  intermediaries 
must  receive  these  requests  no  later  than 


June  6,  2003.  Requests  mailed  to  CMS 
should  be  sent  to:  Centers  for  Medicare 
&  Medicaid  Services,  Center  for 
Medicare  Management,  Attention:  Wage 
Index  Team,  Division  of  Acute  Care. 
C4-07-O5,  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850. 

Each  request  also  must  be  sent  to  the 
hospital's  fiscal  intermediary.  The 
intermediary  will  review  requests  upon 
receipt  and  contact  CMS  immediately  to 
discuss  its  findings. 

At  this  point  in  the  process,  that  is, 
after  the  release  of  the  May  2003  wage 
index  file,  changes  to  the  hospital  wage 
data  will  only  be  made  in  those  very 
limited  situations  involving  an  error  by 
the  intermediary  or  CMS  that  the 
hospital  could  not  have  known  about 
before  its  review  of  the  final  wage  data 
file.  Specifically,  neither  the 
intermediary  nor  CMS  will  approve  the 
following  types  of  requests: 

•  Requests  for  wage  data  corrections 
that  were  submitted  too  late  to  be 
included  in  the  data  transmitted  to  CMS 
by  fiscal  intermediaries  on  or  before 
April  4,  2003. 

•  Requests  for  correction  of  errors 
that  were  not,  but  could  have  been, 
identified  during  the  hospital's  review 
of  the  January  2003  wage  data  file.   . 

•  Requests  to  revisit  factual 
determinations  or  policy  interpretations 
made  by  the  intermediary  or  CMS 
during  the  wage  data  correction  process. 

Verified  corrections  to  the  wage  index 
received  timely  (that  is,  by  June  6,  2003) 
will  be  incorporated  into  the  final  wage 
index  in  the  final  rule  to  be  published 
by  August  1,  2003,  and  to  be  effective 
October  1.2003. 

We  have  created  the  process 
described  above  to  resolve  all 
substantive  wage  data  correction 
disputes  before  we  finalize  the  wage 
data  for  the  FY  2004  payment  rates. 
Accordingly,  hospitals  that  did  not  meet 
the  procedural  deadlines  set  forth  above 
will  not  be  afforded  a  later  opportunity 
to  submit  wage  data  corrections  or  to 
dispute  the  intermediary's  decision  with 
respect  to  requested  changes. 
Specifically,  our  policy  is  that  hospitals 
that  do  not  meet  the  procedural 
deadlines  set  forth  above  will  not  be 
permitted  to  challenge  later,  before  the 
Provider  Reimbursement  Review  Board, 
the  failure  of  CMS  to  make  a  requested 
data  revision  [See  W.  A.  Foote  Memorial 
Hospital  V.  Shalala,  No.  99-CV-75202- 
DT  (E.D.  Mich.  2001)). 

Again,  we  believe  the  wage  data 
correction  process  described  above 
provides  hospitals  with  sufficient 
opportimity  to  bring  errors  in  their  wage  ♦ 
data  to  the  fiscal  intermediaries' 
attention.  Moreover,  because  hospitals 
will  have  access  to  the  final  wage  data 


by  early  May  2003,  they  will  have  the 
opportunity  to  detect  any  data  entry  or 
tabulation  errors  made  by  the  fiscal 
intermediary  or  CMS  before  the 
development  and  publication  of  the  FY 
2004  wage  index  by  August  1,  2003,  and 
the  implementation  of  the  FY  2004  wage 
index  on  October  1,  2003.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 
should  be  accurate.  Nevertheless,  in  the 
event  that  errors  are  identified  after  that 
date,  we  retain  the  right  to  make 
midyear  changes  to  the  wage  index 
imder  very  limited  circumstances. 
Specifically,  in  accordance  with 
§  41 2.63(x)(2)  of  our  existing 
regulations,  we  make  midyear 
corrections  to  the  wage  index  for  an  area 
only  if  a  hospital  can  show  that  the 
intermediary  or  CMS  made  an  error  in 
tabulating  its  data.  This  provision  is  not 
available  to  a  hospital  seeking  to  revise 
another  hospital's  data  that  may  be 
affecting  the  requesting  hospital's  wage 
index.  As  described  earlier,  the 
requesting  hospital  must  show  that  it 
could  not  have  known  about  the  error, 
or  that  it  did  not  have  the  opportunity 
to  correct  the  error,  before  the 
publication  of  the  FY  2004  wage  index. 
As  indicated  earlier,  since  a  hospital 
will  have  the  opportunity  to  verify  its 
data,  and  the  fiscal  intermediary  will 
notify  the  hospital  of  any  changes,  we 
do  not  expect  that  midyear  corrections 
will  be  necessary.  However,  if  the 
correction  of  a  data  error  changes  the 
wage  index  value  for  an  area,  the 
revised  wage  index  value  will  be 
effective  prospectively  from  the  date  the 
correction  is  approved. 

H.  Modification  of  the  Process  and 
Timetable  for  Updating  the  Wage  Index 

Although  the  wage  data  correction 
process  described  in  section  III.G.  of  this 
preamble  has  proven  successful  in  the 
past  for  ensuring  that  the  wage  data 
used  each  year  to  calculate  the  wage 
indexes  are  generally  reliable  and 
accurate,  we  continue  to  be  concerned 
about  the  growing  volume  of  wage  data 
revisions  initiated  by  hospitals  after  the 
release  of  the  first  public  use  file  in 
Februarv.  This  issue  has  been  discussed 
previously  in  the  FY  1998  IPPS 
proposed  rule  (62  FR  29918)  and  in  the 
FY  2002  IPPS  proposed  rule  (66  FR 
22682).  In  each  discussion,  we  describe 
the  increasing  number  of  revisions  to 
wage  data  between  the  proposed  rule 
and  the  final  rule. 

Currently,  the  fiscal  intermediaries 
are  required  to  conduct  initial  desk 
reviews  on  or  before  November  15  in 
advance  of  the  preparation  of  the 
preliminary  wage  data  public  use  file  in 
early  January  (see  Program 
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Memorandum  A-02-94,  October  4, 
2002).  Furthermore,  they  are  required  to 
address  items  that  fall  outside  the 
established  thresholds.  This  may 
involve  further  review  of  the 
supplementary  documentation  or 
contacting  the  hospital  for  additional 
documentation.  In  addition,  fiscal 
intermediaries  are  required  to  notify 
State  hospital  associations  regarding 
hospitals  that  fail  to  respond  to  issues 
raised  during  the  desk  review.  These 
actions  are  to  be  completed  in  advance 
of  sending  the  data  to  CMS  to  prepare 
the  preliminary  wage  data  public  use 
file  in  early  January.  However,  as  we 
have  indicated  in  prior  Federal 
Registers,  as  much  as  30  percent  of 
hospitals  subsequently  request  revisions 
to  their  data  after  the  preliminary  wage 
data  file  is  made  available. 

This  high  volume  of  revisions  results 
in  an  additional  workload  for  the  fiscal 
intermediaries.  In  particular,  much  of  a 
fiscal  intermediary's  efforts  prior  to 
submitting  the  data  to  prepare  the 
preliminary  public  use  file  may  be  in 
vain  if  the  hospital  subsequently  revises 
all  of  its  data  prior  to  the  early  February 
deadline  (which  is  the  hospital's  right  ar 
that  point).  Therefore,  we  are  proposing 
to  modify  the  process  to  release  the 
preliminary  wage  data  file  prior  to 
requiring  the  fiscal  intermediaries  to 
conduct  their  initial  desk  reviews  on  the 
data.  This  unaudited  data  would  be 


available  on  the  Internet  by  early 
October  rather  than  early  January. 
Hospitals  would  review  this  file  to 
ensm-e  it  contains  their  correct  data  as 
submitted  on  their  cost  reports  and 
request  any  changes  by  early  November. 
At  that  time,  the  fiscal  intermediaries 
would  review  the  revision  requests  and 
conduct  desk  reviews  of  the  data 
including  all  approved  changes. 

Under  this  proposed  revised 
timetable,  the  fiscal  intermediaries 
would  notify  the  hospitals  in  early 
February  of  any  changes  to  the  wage 
data  as  a  result  of  the  desk  reviews  and 
the  resolution  of  the  hospitals'  early 
November  change  requests.  The  fiscal 
intermediaries  would  also  submit  the 
revisions  to  CMS  in  early  February. 
Hospitals  would  then  have  until  «arly 
March  to  submit  requests  to  the  fiscal 
intermediaries  for  reconsideration  of 
adjustments  made  by  the  fiscal 
intermediaries  as  a  result  of  the  desk 
review.  Other  than  requesting 
reconsideration  of  desk  review 
adjustments,  hospitals  would  not  be 
able  to  submit  new  requests  for 
additional  changes  that  were  not 
submitted  by  early  November.  By  early 
April,  the  fiscal  intermediaries  would 
notify  all  hospitals  of  their  decisions 
regarding  the  hospitals'  requests  to 
reconsider  desk  review  adjustments  and 
submit  all  of  the  revised  wage  data  to 
CMS.  From  this  point  (early  April)  until 


the  publication  of  the  final  rule,  the 
process  would  be  identical  to  the 
current  timetable.  Similar  to  the  current 
timetable,  hospitals  would  also  have  the 
opportunity  in  early  April  to  request 
CMS  consideration  of  policy  disputes. 

We  believe  that  the  proposed  revision 
of  the  schedule  would  improve  the 
quality  of  the  wage  index  by  initiating 
hospitals'  review  of  their  data  sooner 
and  allowing  the  fiscal  intermediaries  to 
focus  their  reviews  on  the  final  data 
submitted  by  hospitals  to  be  included  in 
the  wage  index.  In  addition,  we  would 
receive  the  revised  data  in  time  to 
incorporate  them  into  the  wage  indexes 
published  in  the  proposed  rule, 
resulting  in  fewer  changes  from  the 
proposed  rule  to  the  final  rule.  This  vdll 
improve  the  ability  of  hospitals  to  aisess 
whether  they  should  request  a 
withdrawal  from  a  MGCRB 
reclassification.  Because  the  decision  of 
whether  to  withdraw  a  wage  index 
reclassification  must  be  made  prior  to 
publication  of  the  final  rule,  this 
proposed  schedule  should  decrease  the 
likelihood  that  the  final  wage  index  will 
be  dramatically  different  from  the 
proposed  wage  index. 

The  following  table  illustrates  the 
proposed  timetable  that  would  be 
applicable  for  the  development  of  the 
FY  2005  wage  index: 


Timeframe 


Early  Octoljer  .... 
Early  Novemt)er 
Early  February  .. 


Early  March 
Early  April  ... 


Early  May  * 
Early  June ' 

August  1  *  . 
October  1* 


Steps  in  wage  index  development  process 


Preliminary  and  unaudited  wage  data  file  published  as  a  public  use  file  (PUP)  on  CMS  Web  site. 

Deadline  for  hospitals  to  send  requests  for  revisions  to  the  fiscal  intennediaries. 

Fiscal  intermediaries  review  revisions  and  desk  review  wage  data:  notify  hospitals  of  changes  and  resolu- 
tion of  revision  requests;  and  submit  preliminary  revised  data  to  CMS. 

Deadline  for  hospitals  to  request  wage  data  reconsideration  of  desk  review  adjustments  and  provide  ade- 
quate documentation  to  support  the  request. 

Deadline  for  the  fiscal  intennediaries  to  submit  additional  revisions  resulting  from  the  hospitals'  reconsider- 
ation requests.  This  is  also  the  deadline  for  hospitals  to  request  CMS  intervention  in  cases  where  the 
hospital  disagrees  with  the  fiscal  intermediary's  policy  interpretations. 

Release  of  final  wage  data  PUF  on  CMS  Web  site. 

Deadline  for  hospitals  to  submit  correction  requests,  to  both  CMS  and  their  fiscal  intermediary,  for  errors 
due  to  the  mishandling  of  the  final  wage  data  by  CMS  or  the  fiscal  intermediary. 

Publication  of  the  final  rule. 

Effective  date  of  updated  wage  index. 


'Indicates  no  change  from  prior  years. 


IV.  Other  Decisions  and  Proposed 
Changes  to  the  IPPS  for  Operating  Costs 
and  GME  Costs 

A.  Transfer  Payment  Policy  (§412.4) 

Existing  regulations  at  §  412.4(a) 
define  discharges  imder  the  IPPS  as 
situations  in  which  a  patient  is  formally 
released  from  an  acute  care  hospital  or 
dies  in  the  hospital.  Section  412.4(b) 
defines  transfers  from  one  acute  care 
hospital  to  another,  and  §  412.4(c) 
defines  transfers  to  certain  postacute 
care  providers.  Our  policy  provides  that, 


in  transfer  situations,  full  pajmient  is 
made  to  the  final  discharging  hospital 
and  each  transferring  hospital  is  paid  a 
per  diem  rate  for  each  day  of  the  stay, 
not  to  exceed  the  full  DRG  pajmaent  that 
would  have  been  made  if  the  patient 
had  been  discharged  without  being 
transferred. 

The  per  diem  rate  paid  to  a 
transferring  hospital  is  calculated  by 
dividing  the  full  DRG  payment  by  the 
geometric  mean  length  of  stay  for  the 
DRG.  Based  on  an  analysis  that  showed 
that  the  first  day  of  hospitalization  is  the 


most  expensive  (60  FR  45804),  our 
policy  provides  for  payment  that  is 
double  the  per  diem  amount  for  die  first 
day  (§  412.4(f)(1)).  Transfer  cases  are 
also  eligible  for  oudier  payments.  The 
outlier  threshold  for  transfer  cases  is 
equal  to  the  fixed-loss  outlier  threshold 
for  nontransfer  cases,  divided  by  the 
geometric  mean  length  of  stay  for  the 
DRG,  multiplied  by  the  length  of  stay  for 
the  case,  plus  one  day. 


27196 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rules 


27197 


1 .  Transfers  to  Another  Acute  Care 
Hospital{§  412.4(b)) 

Medicare  adopted  its  IPPS  transfer 
policy  because,  if  we  were  to  pay  the 
full  DRG  payment  regardless  of  whether 
a  patient  is  transferred  or  discharged, 
there  would  be  a  strong  incentive  for 
hospitals  to  transfer  patients  to  another 
IPPS  hospital  early  in  their  stay  in  order 
to  minimize  costs  while  still  receiving 
the  full  DRG  payment.  The  transfer 
policy  adjusts  the  payments  to 
approximate  the  reduced  costs  of 
transfer  cases. 

Currently,  when  a  patient  chooses  to 
depart  firom  a  hospital  against  the 
medical  opinion  of  treating  physicians, 
the  case  is  treated  as  a  left  against 
medical  advice  (LAMA)  discharge  and 
coded  as  discharge  status  "07-Left 
Against  Medical  Advice  (LAMA)"  on 
the  inpatient  billing  claim  form. 
Because,  by  definition,  LAMA 
discharges  are  assumed  not  to  involve 
the  active  participation  of  the  hospital 
administration,  our  policy  has  been  to 
treat  LAMA  cases  as  discharges.  This 
policy  applies  even  if  the  patient  is 
admitted  to  another  hospital  on  the  date 
of  the  LAMA  discharge.  Consequently, 
we  currently  make  a  full  DRG  payment 
for  any  discharge  coded  as  a  LAMA 
case. 

However,  we  are  concerned  that  some 
hospitals  may  be  incorrectly  coding 
transfers  as  LAMA  cases.  The  Office  of 
Inspector  General  (OIG)  issued  a  report 
in  March  2002  (A-06-99-00045), 
asserting  that  of  the  approximately 
60,000  LAMA  discharges  armually, 
1,500  patients  were  subsequently 
admitted  to  another  IPPS  hospital  the 
same  day.  The  OIG  performed  a  detailed 
review  of  the  medical  records  at 
selected  hospitals  and  foimd  evidence 
that  the  hospitals  actively  participated 
in  transferring  the  patients  to  a  different 
IPPS  hospital,  yet  the  hospital  coded  the 
claim  as  a  LAMA.  OIG  cited  several 
examples  of  these  cases: 

"In  the  first  example,  the  transferring 
hospital  did  not  have  an  inpatient  room 
available  for  the  patient,  who  had  been 
in  the  emergency  room  for  24  hours. 
The  medical  record  showed  that  the 
treating  physician  contacted  another 
PPS  hospital  to  determine  whether  the 
hospital  could  accept  the  patient. 
Specifically,  the  medical  record  stated: 
'Upon  request  of  the  patient,  [hospital 
name)  was  contacted  since  there  is  a 
good  possibility  of  transferring  patient 
to  (name  of  hospital).  At  present,  he  has 
been  in  emergency  room  for  24  hoiirs 
waiting  for  a  bed.'  " 

In  this  example,  despite  the  overt 
participation  of  the  physician  in 
securing  the  admission  to  the  other  IPPS 


hospital  and  the  fact  that  the 
transferring  hospital  did  not  have  an 
inpatient  room  available  for  the  patient, 
the  claim  was  submitted  as  a  LAMA 
discharge,  rather  than  as  a  transfer  to 
another  IPPS  hospital. 

"In  the  second  example,  the  patient 
was  brought  to  the  first  hospital  by 
ambulance.  Subsequently,  the  patient's 
family  indicated  that  they  wanted  a 
neurologist  at  another  hospital  to  render 
the  treatment  needed  by  the  patient.  The 
attending  physician  contacted  the 
neurologist  in  order  to  determine  if  the 
neurologist  woidd  accept,  admit,  and 
treat  the  patient.  The  medical  record 
contained  ample  evidence  of  knowledge 
and  participation  of  the  transferring 
hospital,  and  the  discharge  should  have 
been  reported  as  a  PPS  transfer. 
^Specifically,  the  medical  record  stated: 
'Patient's  family  wanted  to  sign  the 
patient  out  against  medical  advice  and 
take  her  to  [name  of  hospital).  The 
physician  spoke  with  the  neurologist  at 
(name  of  hospital],  who  agreed  to  accept 
the  patient.  The  patient's  family  signed 
the  patient  discharged  against  medical 
advice.  All  the  risks  of  self-discharge 
were  explained.'" 

In  this  case,  although  the  medical 
record  indicated  the  patient  wanted  to 
leave  against  medical  advice,  there  is 
also  evidence  that  the  patient's 
attending  physician  at  the  hospital 
participated  in  the  transfer  to  another 
IPPS  hospital.  While  we  do  not  wish  to 
discourage  such  participation  and 
cooperation  in  cases  where  a  transfer 
occurs,  this  situation  would  seem 
almost  indistinguishable  from  other 
transfer  situations.  For  instance,  we 
have  long  recognized  situations  where 
patients  are  transferred  from  a  rural 
hospital  to  an  lu-ban  hospital  for  a 
surgical  procedure,  then  back  to  the 
rtiral  hospital  to  complete  the 
recuperative  care,  as  appropriate 
transfer  situations  as  long  as  the 
transfers  are  medically  appropriate.  In 
such  a  case,  the  rural  hospital  would 
receive  a  payment  under  the  transfer 
policy  for  the  first  portion  of  the  stay, 
the  urban  hospital  would  also  receive 
payment  under  the  transfer  policy  for 
the  care  it  provided,  and  the  rvual 
hospital  would  receive  a  full  DRG 
payment  as  the  discharging  hospital  for 
the  recuperative  care  it  provided  upon 
the  patient's  return  from  the  urban 
hospital.  In  such  situations,  each 
portion  of  the  stay  may  be  assigned  a 
different  DRG. 

Therefore,  we  are  proposing  to 
expand  our  definition  of  a  transfer 
under  §  412.4(b)  to  include  all  patients 
who  are  admitted  to  another  IPPS 
hospital  on  the  same  day  that  the 
patient  is  discharged  from  an  IPPS 


hospital,  unless  the  first  (transferring) 
hospital  can  demonstrate  that  the 
patient's  treatment  was  completed  at  the 
time  of  discharge  from  that  hospital.  In 
other  words,  unless  the  same-day 
readmission  is  to  treat  a  condition  that 
is  unrelated  to  the  condition  treated 
diu'ing  the  original  admission  (for 
example,  the  beneficiary  is  in  a  car 
accident  later  that  day),  any  situation 
where  the  beneficiary  is  admitted  to 
another  IPPS  hospital  on  the  same  date 
that  he  or  she  is  discharged  from  an 
IPPS  hospital  would  be  considered  a 
transfer,  even  if  the  patient  left  against 
medical  advice  from  the  first  hospital. 

Although  we  considered  proposing  a 
policy  that  woidd  be  based  on  whether 
the  hospital  actively  participated  in  the 
transfer,  and  exempting  from  the 
transfer  definition  cases  where  the 
hospital  had  absolutely  no  knowledge 
that  the  patient  intended  to  go  to 
another  hospital,  we  are  not  proposing 
such  a  policy  for  two  reasons.  First,  it 
would  be  difficult  to  administer 
equitably  a  policy  that  required  a 
determination  as  to  whether  the  hospital 
or  the  physician  had  knowledge  of  the 
patient's  intentions.  Such  a  policy 
would  require  fiscal  intermediaries  to 
make  a  difficult  judgment  call  in  many 
cases.  Second,  if  we  were  to  base  the 
determination  of  whether  a  case  is  a 
transfer  on  the  level  of  involvement  of 
the  hospital  and  the  physician  caring  for 
the  patient,  we  would  be  creating  a 
financial  disincentive  to  hospitals  for 
ensiu-ing  an  efficient  and  cooperative 
transfer  once  a  decision  has  been  made 
by  the  patient  or  the  patient's  family  to 
leave  the  hospital. 

We  recognize  that,  in  some  cases,  a 
hospital  cannot  know  the  patient  will  go 
to  another  hospital.  However,  we  note 
the  claims  processing  system  can 
identify  cases  coded  as  discharges 
where  the  date^f  discharge  matches  the 
admission  date  at  another  hospital.  In 
these  cases,  the  fiscal  intermediary  will 
notify  the  hospital  of  the  need  to  submit 
an  adjustment  claim.  However,  if  the 
hospital  can  present  documentation 
showing  that  the  patient's  care 
associated  with  the  admission  to  the 
hospital  was  completed  before 
discharge,  consistent  with  our  current 
policy,  the  transfer  policy  will  not  be 
applied. 

2.  Technical  Correction 

Section  412.4(b)(2)  defines  a 
discharge  from  one  inpatient  area  of  the 
hospital  to  another  area  of  the  hospital 
as  a  transfer.  Although  this  situation 
may  be  viewed  as  an  intrahospital 
transfer,  it  does  not  implicate  the 
transfer  policy  under  the  IPPS. 
Therefore,  to  avoid  confusion  and  to  be 


consistent  with  the  proposed  changes  to 
§  412.4(b)  described  at  section  rV.A.3.  of 
this  preamble,  we  are  proposing  to 
delete  existing  §  412.4(b)(2)  from  the 
definition  of  a  transfer. 

3.  Expanding  the  Postacute  Care 
Transfer  Policy  to  Additional  DRGs 
(§§  41 2.4(c)  and  (d)) 

Under  section  1886(d)(5)(J)  of  the  Act, 
a  "qualified  discharge"  from  one  of  10 
DRGs  selected  by  the  Secretary,  to  a 
postacute  care  provider  is  treated  as  a 
transfer  case  beginning  with  discharges 
on  or  after  October  1,  1998.  This  section 
requires  the  Secretar>'  to  define  and  pay 
as  transfers  all  cases  assigned  to  one  of 
10  DRGs  selected  by  the  Secretary,  if  the 
individuals  are  discharged  to  one  of  the 
following  postacute  care  settings: 

•  A  hospital  or  hospital  unit  that  is 
not  a  subsection  1886(d)  hospital. 
(Section  1886(d)(1)(B)  of  the  Act 
identifies  the  hospitals  and  hospital 
units  that  are  excluded  from  the  term 
"subsection  (d)  hospital"  as  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  children's  hospitals, 
long-term  care  hospitals,  and  cancer 
hospitals.) 

•  A  SNF  (as  defined  at  section 
1819(a)  of  the  Act). 

•  Home  health  services  provided  by  a 
home  health  agency,  if  the  services 
relate  to  the  condition  or  diagnosis  for 
which  the  individual  received  inpatient 
hospital  services,  and  if  the  home  health 
services  are  provided  within  an 
appropriate  period  (as  determined  by 
the  Secretary). 

In  the  July  31, 1998  IPPS  final  rule  (63 
FR  40975  through  40976),  we  specified 
the  appropriate  time  period  during 
which  we  would  consider  a  discharge  to 
postacute  home  health  services  to 
constitute  a  transfer  as  within  3  days 
after  the  date  of  discharge.  Also,  in  the 
July  31,  1998  final  rule,  we  did  not 
include  in  the  definition  of  postacute 
care  transfer  cases  patients  fransferred 
to  a  swing-bed  for  skilled  niu-sing  care 
(63  FR  40977). 

Section  1886(d)(5)(J)  of  the  Act 
directed  the  Secretary  to  select  10  DRGs 
based  upon  a  high  volume  of  discharges 
to  postacute  care  and  a  disproportionate 
use  of  postacute  care  services.  As 
discussed  in  the  July  31, 1998  final  rule, 
these  10  DRGs  were  selected  in  1998 
based  on  the  MedPAR  data  from  FY 
1996.  Using  that  information,  we 
identified  and  selected  the  first  20  DRGs 
that  had  the  largest  proportion  of 
discharges  to  postacute  care  (and  at  least 
14,000  such  transfer  cases).  In  order  to 
select  10  DRGs  from  the  20  DRGs  on  our 
list,  we  considered  the  volume  and 
percentage  of  discharges  to  postacute 
care  that  occurred  before  the  mean 


length  of  stay  and  whether  the 
discharges  occurring  early  in  the  stay 
were  more  likely  to  receive  postacute 
care.  We  identified  the  following  DRGs 
to  be  subject  to  the  special  10  DRG 
transfer  rule: 

•  DRG  14  (Intracranial  Hemorrhage 
and  Stroke  with  Infarction  (formerly 
"Specific  Cerebrovascular  Disorders 
Except  Transient  Ischemic  Attack")); 

•  DRG  113  (Amputation  for 
Circidatory  System  Disorders  Except 
Upper  Limb  and  Toe); 

•  DRG  209  (Major  Joint  Limb 
Reattachment  Procedures  of  Lower 
Extremity); 

•  DRG  210  (Hip  and  Femur 
Procedures  Except  Major  Joint 
Procedures  Age  >17  With  CC); 

•  DRG  211  (Hip  and  Femur 
Procedures  Except  Major  Joint 
Procedures  Age  >17  Without  CC); 

•  DRG  236  (Fractures  of  Hip  and 
Pelvis); 

•  DRG  263  (Skin  Graft  and/or 
Debridement  for  Skin  Ulcer  or  Cellulitis 
With  CC); 

•  DRG  264  (Skin  Graft  and/or 
Debridement  for  Skin  Ulcer  or  Cellulitis 
Without  CC); 

•  DRG  429  (Organic  Disturbances  and 
Mental  Retardation);  and 

•  DRG  483  (Tracheostomy  With 
Mechanical  Ventiliation  96+  Hours  or 
Principal  Diagnosis  Except  Face,  Mouth, 
and  Neck  Diagnoses  (formerly 
"Tracheostomy  Except  for  Face,  Mouth, 
and  Neck  Diagnoses")). 

Similar  to  the  policy  for  transfers 
between  two  acute  care  hospitals,  the 
transferring  hospital  in  a  postacute  care 
transfer  for  7  of  the  10  DRGs  receives 
twice  the  per  diem  rate  the  first  day  and 
the  per  diem  rate  for  each  following  day 
of  the  stay  before  the  transfer,  up  to  the 
full  DRG  payment.  However,  3  of  the  10 
DRGs  exhibit  a  disproportionate  share  of 
costs  very  early  in  the  hospital  stay  in 
postacute  care  transfer  situations.  For 
these  3  DRGs,  hospitals  receive  50 
percent  of  the  full  DRG  payment  plus 
the  single  per  diem  (rather  than  double 
the  per  diem)  for  the  first  day  of  the  stay 
and  50  percent  of  the  per  diem  for  the 
remaining  days  of  the  stay,  up  to  the  full 
DRG  payment.  This  is  consistent  with 
section  1886(d)(5)(J){i)  of  the  Act,  which 
recognizes  that  in  some  cases  "a 
substantial  portion  of  the  costs  of  care 
are  incurred  in  the  early  days  of  the 
inpatient  stay." 

Section  1886(d)(5)(J)(iv)  of  tiie  Act 
authorizes  the  Secretary  to  expand  the 
postacute  transfer  policy  beyond  10 
DRGs.  In  the  May  9.  2002  IPPS  proposed 
rule,  we  discussed  the  possibility  of 
expanding  this  policy  to  either  all  DRGs 
or  a  subset  of  additional  DRGs  (we 
identified  13  additional  DRGs  in  that 


proposed  rule)  (67  FR  31455).  However, 
as  discussed  further  in  the  August  1, 
2002  final  rule  (65  FR  50048),  we  did 
not  expand  the  postacute  transfer 
provision  to  additional  DRGs  for  FY 
2003.  The  commenters  on  the  options  in 
the  May  9,  2002  proposed  rule  raised 
many  issues  regarding  the  impact  of 
expanding  this  policy  that  we  needed  to 
consider  further  before  proceeding.  In 
particular,  due  to  the  limited  time 
between  the  close  of  the  comment 
period  and  the  required  publication  date 
of  August  1 ,  we  were  unable  to 
completely  analyze  and  respond  to  all  of 
the  points  that  were  raised.  We 
indicated  that  we  would  continue  to 
conduct  research  to  assess  whether 
further  expansion  of  this  policy  may  be 
warranted  and,  if  so,  how  to  design  any 
such  refinements. 

Many  commenters  on  the  May  9,  2002 
proposed  rule  argued  that,  in  a  system 
based  on  averages,  expansion  of  the 
postacute  care  transfer  policy  negatively 
influences,  and  in  fact  penalizes, 
hospitals  for  efficient  care.  They 
claimed  that  this  policy 
indiscriminately  penalizes  hospitals  for 
efficient  treatment  and  for  ensuring  that 
patients  receive  the  right  care  at  the 
right  time  in  the  right  place.  They 
believed  that  the  postacute  care  ti^ansfer 
provision  creates  an  inappropriate 
incentive  for  hospitals  to  keep  patients 
longer. 

Commenters  also  expressed  concern 
that  the  expansion  of  the  transfer 
provision  violates  the  fundamental 
principle  of  the  IPPS.  The  DRG  system 
is  based  on  payments  that  will,  on 
average,  be  adequate.  These  commenters  . 
argued  that  expansion  of  the  postacute 
care  transfer  policy  would  give  the  IPPS 
a  per-diem  focus  and  would  mean  that 
hospitals  would  be  paid  less  for  shorter 
than  average  lengths  of  stay,  although 
they  would  not  be  paid  more  for  the 
cases  that  are  longer  than  average 
(except  for  outlier  cases). 

We  agree  that  the  transfer  policy 
should  not  hamper  the  provision  of 
effective  patient  care,  and  any  future        ' 
expansion  must  consider  both  the  need 
to  reduce  payments  to  reflect  cost- 
shifting  due  to  reductions  in  length  of 
stay  attributable  to  early  transfers  to 
postacute  care  and  the  need  to  ensiu^ 
that  payments,  on  average,  remain 
adequate  to  ensure  effective  patient 
care.  Therefore,  we  have  assessed  the 
extent  to  which  the  current  postacute 
transfer  policy  balances  these  objectives. 

The  taole  below  displays  the  results  of 
our  analysis.  We  first  examined  whether 
the  10  DRGs  included  in  the  policy 
continue  to  exhibit  a  relatively  high 
percentage  of  cases  transferred  to 
ppstacute  care  settings,  particularly 
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among  cases  with  lengths  of  stay  shorter 
than  ^e  geometric  mean  for  the  DRG 
(these  cases  would  be  affected  by  the 
reduced  payments  for  transfers).  The 
table  shows  that  these  DRGs  continue  to 
contain  high  percentages  of  cases 
transferred  to  postacute  care  settings 
similar  to  those  we  reported  in  the  FY 
1999  final  rule  (63  FR  40975).  These 
results  would  appear  to  demonstrate 
that  the  postacute  transfer  policy  has 
not  greatly  altered  hospitals'  treatment 
patterns  for  these  cases. 

This  similarity  in  treatment  patterns 
is  further  evidenced  by  the  fact  that,  for 
6  of  the  10  DRGs,  the  geometric  mean 
length  of  stay  has  continued  to  decline 
in  the  5  years  since  the  policy  was 
implemented.  Accordingly,  hospitals 
have  continued  to  transfer  many 
patients  in  these  DRGs  before  the  mean 
length  of  stay,  despite  the  transfer 


policy.  As  we  stated  in  the  July  31, 1998 
final  rule,  the  transfer  provision  adjusts 
payments  to  hospitals  to  reflect  the 
reduced  lengths  of  stay  arising  fi-om  the 
shift  of  patient  care  from  the  acute  care 
setting  to  the  postacute  setting  (63  FR 
40977).  This  policy  does  not  require  a 
change  in  physician  clinical 
decisionmaking  nor  in  the  manner  in 
which  physicians  and  hospitals  practice 
medicine:  it  simply  addresses  the 
appropriate  level  of  payments  once 
those  decisions  have  been  made. 

With  respect  to  whether  this  policy 
alters  the  fundamental  averaging 
principles  of  the  IPPS,  we  believe  the 
current  policy,  which  targets  specific 
DRGs  where  evidence  shows  hospitals 
have  aggressively  moved  care  to 
postacute  care  settings,  does  not  alter 
the  averaging  principles  of  the  system. 
In  fact,  it  could  be  said  to  enhance  those 


principles  because  a  transfer  case  is 
coimted  as  only  a  fraction  of  a  case 
toward  DRG  recalibration  based  on  the 
ratio  of  its  transfer  payment  to  the  full 
DRG  payment  for  nontransfer  cases. 
This  methodology  ensures  the  DRG 
weight  calculation  is  consistent  with  the 
payment  policy  for  transfer  cases.  The 
last  column  of  the  table  below  indicates 
that  all  but  three  of  these  DRGs  have 
experienced  increases  in  DRG  weights 
since  the  policy  was  implemented.  By 
reducing  the  contribution  of  transfer 
cases  to  the  cedculation  of  the  DRG 
average  charge,  the  relative  weights  (the 
result  of  dividing  the  DRG  average 
charge  by  the  national  average  charge 
per  case)  are  higher  than  they  would 
otherwise  be.  This  is  because  transfers, 
particularly  short-stay  transfers,  have 
lower  total  charges,  on  average. 


Percent  of 

Percent  of 

all  cases 

transferred 

prior  to 
mean  length 

of  stay 

Percent 

Percent 

Percent 

all  cases 

change  in 

change  in 

change  in 

DRG 

DRG  title 

transferred 

mean  length 

mean  length 

DRG  rel- 

to postacute 

of  stay  FYs 

of  stay  FYs 

ative  weight 

care  setting 

92-98 

98-03 

FYs  98-03 

14  

Intracranial  Hemorrhage  and  Stroke  with  In- 
farction. 

143,649 

48.88 

11.74 

-29.17 

-5.88 

8.53 

113  

Amputation  for  Circulatory  System  Disorders 
Except  Upper  Limb  and  Toe. 

24,470 

66.57 

30.12 

-32.17 

7.22 

9.21 

209  

Major  Joint  and  Limb  Reattachment  Proce- 
dures of  Lower  Extremity. 

244,969 

66.66 

19.76 

-47.52 

-15.09 

-8.09 

210  

Hip  and   Femur  Procedures   Except  Major 
Joint  Age  >1 7  With  CC. 

87,253 

76.26 

35.67 

-42.98 

-6.15 

0.1 

211  

Hip  and   Femur  "Procedures   Except  Major 
Joint  Age  >1 7  Without  CC.   . 

20,239 

72.38 

15.89 

-44.44 

-8.00 

1.39 

236  

Fractures  of  Hip  and  Pelvis  

26,583 

69  86 

11  20 

-34  85 

-698 

-1  43 

263  

Skin  Graft  and/or  Debridement  for  Skin  Ulcer 
or  Cellulitis  with  CC. 

13,158 

62.00 

31.35 

-41.45 

4.49 

9.36 

264  ...... 

Skin  Graft  and/or  Debridement  for  Skin  Ulcer 
or  Cellulitis  Without  CC. 

1,759 

49.97 

18.81 

-37.21 

1.85 

5.36 

429  .-... 

Organic  Disturbances  and  Mental  Retarda- 
tion. 
Tracheostomy   With   Mechanical   Ventilation 

30.349 

53.25 

15.22 

-28.95 

-12.96 

-5.27 

483  

21,818 

52.93 

27.34 

-15.29 

2.37 

i:38 

96  +  Hours  or  Principal  Diagnosis  Except 

Face,  Mouth,  and  Neck  Diagnoses. 

After  determining  the  current  10  DRG 
postacute  care  transfer  policy  appears  to 
be  appropriately  balancing  the 
objectives  to  reduce  payments  to  reflect 
cost-shifting  due  to  reductions  in  length 
of  stay  attributable  to  early  postacute 
care  transfers  and  to  ensure  that 
payments,  on  average,  remain  adequate 
to  ensure  effective  patient  care,  we  once 
again  undertook  the  analysis  to  identify 
additional  DRGs  to  which  the  policy 
may  be  expanded.  However,  it  should 
be  noted  that,  at  this  time,  we  have 
decided  not  to  expand  the  policy  to  all 
DRGs.  Although  we  still  believe 
expanding  the  postacute  care  transfer 
policy  to  all  DRGs  might  be  the  most 
equitable  approach  because  a  policy  that 
is  limited  to  certain  DRGs  may  resiilt  in 


disparate  payment  treatment  across 
hospitals,  at  this  time,  we  believe  an 
incremental  expansion  is  appropriate. 
That  is,  we  believe  further  analysis  is 
necessary  to  assess  whether  it  would  be 
appropriate  to  apply  a  reduced  payment 
for  postacute  care  transfers  across  all 
DRGs.  In  particular,  it  is  important  to 
attempt  to  distinguish  between  DRGs 
where  the  care  is  increasingly  being 
shifted  to  postacute  care  sites  versus 
DRGs  where  some  patients  have  always 
been  discharged  to  postacute  care  early 
in  the  stay.  For  the  latter  DRGs,  it  may 
not  be  appropriate  to  reduce  payment 
for  these  DRGs  if  the  base  payment 
already  reflects  a  similar  postacute  care 
utilization  rate  (for  example,  in  these 
cases  there  would  be  no  cost  shifting). 


As  described  below,  we  have 
identified  an  additional  19  DRGs,  based 
on  declining  mean  lengths  of  stay  and 
high  percentages  of  postacute  transfers, 
for  which  an  expansion  of  the  current 
policy  appears  warranted. 

MedPAC  has  also  conducted  analysis 
on  the  current  postacute  care  transfer 
policy.  Most  recently,  in  its  March  2003 
Report  to  Congress,  MedPAC 
recommended  adding  13  additional 
DRGs  to  the  10  DRGs  covered  under  the 
current  policy  (page  46).  The  13  DRGs 
were  the  same  DRGs  included  in  one  of 
our  proposals  to  expand  the  postacute 
care  transfer  policy  in  last  year's  IPPS 
proposed  rule.  MedPAC  did  not 
recommend  expanding  the  policy  to 
include  all  DRGs  at  this  time,  noting 


that  this  expansion  might  reduce 
payments  to  some  hospitals  by  as  much 
as  4  percent.  Rather,  it  suggested 
evaluating  the  impact  of  a  limited 
expansion  before  extending  the  policy 
to  more  DRGs. 

MedPAC's  report  cites  several  reasons 
for  expanding  the  postacute  care 
transfer  policy  beyond  the  current  10 
DRGs.  First,  it  notes  the  continuing 
shifts  in  services  ft"om  the  acute  care 
setting  to  the  postacute  care  setting. 
Second,  the  report  points  to  different 
postacute  care  utilization  for  different 
hospitals,  particularly  based  on 
geographic  location.  Third,  the  report 
states:  "the  expanded  transfer  policy 
provides  a  better  set  of  incentives  to 
protect  beneficiaries  from  potential 
prematiue  discharge  to  postacute  care." 
Fourth,  MedPAC  notes  that  the  policy 
improves  payment  equity  across 
hospitals  by:  Reducing  payments  to 
hospitals  that  transfer  patients  to 
postacute  care  while  making  ftiU 
payments  to  hospitals  that  provide  all  of 
the  acute  inpatient  services  in  an  acute 
care  setting;  and  maintaining  more 
accurate  DRG  weights  that  reflect  the 
true  resource  utilization  required  to 
provide  the  full  course  of  acute 
inpiatient  care,  as  distinguished  from  the 
partial  services  provided  to  patients 
who  are  transferred  to  postacute  care. 

Since  the  publication  of  last  year's 
rule,  we  have  conducted  an  extensive 
analysis  to  identify  the  best  method  by 
which  to  expand  the  postacute  care 


transfer  policy.  Similar  to  the  analysis 
used  to  identify  the  current  10  DRGs,  we 
are  proposing  to  identify  DRGs  with 
high  postacute  care  transfer  rates  and  at 
least  14,000  transfer  cases.  However, 
rather  than  ranking  DRGs  on  the  basis 
of  the  percentage  of  all  postacute  care 
transfers,  we  are  proposing  to  rank 
DRGs  on  the  basis  of  the  percentage  of 
postacute  care  transfers  occurring  before 
the  DRG  geometric  mean  length  of  stay. 
This  is  because  only  transfers  that  occur 
before  the  geometric  mean  length  of 
stay,  minus  one  day  due  to  the  policy 
that  hospitals  receive  double  the  per 
diem  for  the  first  day,  are  impacted  by 
the  transfer  policy.  In  order  to  focus  on 
those  DRGs  where  this  policy  would 
have  the  most  impact,  we  are  proposing 
to  include  only  DRGs  where  at  least  10 
percent  of  all  cases  that  were  transferred 
to  postacute  care  before  the  geometric 
mean  length  of  stay.  The  next  proposed 
criterion  is  to  identify  DRGs  with  at 
least  a  7-percent  decline  in  length  of 
stay  over  the  past  5  years  (from  FY  1998 
to  FY  2003).  This  criterion  would  focus 
on  those  DRGs  for  which  hospitals  have 
been  most  aggressively  discharging 
patients  sooner  into  postacute  care 
settings.  Finally,  we  are  proposing  to 
include  only  DRGs  with  a  geometric 
mean  length  of  stay  of  at  least  3  days 
because  the  full  payment  is  reached  on 
the  second  day  for  a  DRG  with  a  3-day 
length  of  stay. 

Using  these  criteria,  we  have 
identified  19  additional  DRGs  to  include 


in  the  postacute  care  transfer  policy. 
However,  some  of  the  13  DRGs 
proposed  last  year  (and  included  in 
MedPAC's  proposed  expansion)  are  not 
included  in  this  proposed  rule.  For 
example,  DRGs  79  and  80  (Respiratory 
Infections  and  Inflammations  Age  >17 
With  and  Without  CC,  respectively) 
were  included  in  last  year's  proposed 
expansion  but  are  not  included  in  this 
proposed  rule  for  FY  2004.  DRGs  79  and 
80  are  excluded  from  this  proposed  rule 
because  they  did  not  exhibit  a  decline 
in  length  of  stay  of  at  least  7  percent 
over  the  past  5  years. 

We  note  that  7  of  these  19  DRGs  are 
paired  DRGs  (that  is,  they  contain  a  CC 
and  no-CC  split).  Because  these  DRGs 
are  paired  DRGs  (that  is,  the  only 
difference  in  the  cases  assigned  to  DRG 
130,  for  example,  as  opposed  to  DRG 
131  is  that  the  patient  has  a 
complicating  or  comorbid  condition), 
we  are  proposing  to  include  both  DRGs 
under  this  expanded  policy.  If  we  were 
to  include  only  DRG  130  in  the  transfer 
policy,  there  would  be  an  incentive  for- 
hospitals  not  to  include  any  code  that 
would  identify  a  complicating  or 
comorbid  condition,  so  that  a  transfer 
case  would  be  assigned  to  DRG  131 
instead  of  DRG  130. 

Using  the  selection  criteria  described 
above,  we  identified  the  following  19 
DRGs  that  we  are  proposing  to  include 
under  the  postacute  care  transfer  policy 
(in  addition  to  the  10  DRGs  already 
subject  to  the  policy). 


DRG 


12 
24 
25 
89 
90 
121 


122 


130 
131, 
239! 

243 
277 
278, 

296| 

297 

320 
321 
462 
468 


DRG  title 


Degenerative  Nervous  System  Disorders 

Seizure  and  Headache  Age  >17  With  CC  

Seizure  and  Headache  Age  >17  Without  CC  

Simple  Pneumonia  and  Pleurisy  Age  >  17  With  CC  

Simple  Pneumonia  and  Pleurisy  Age  >17  Without  CC  

Circulatory  Disorders  With  AMI  and  Major  Complication, 

Discharged  Alive. 
Circulatory  Disorders  With  AMI  Without  Major  Complications 

Discharged  Alive. 

Peripheral  Vascular  Disorders  With  CC 

Peripheral  Vascular  Disorders  Without  CC 

Pathological  Fractures  and  Musculoskeletal  and  Connective 

Tissue  Malignancy. 

Medical  Back  Problems 

Cellulitis  Age  >17  With  CC 

Cellulitis  Age  >17  Without  CC 

Nutritional  and  Miscellaneous  Metabolic  Disorders  Age  >17 

With  CC. 
Nutritional  and  Miscellaneous  Metabolic  Disorders  Age  >17 

Without  CC. 

Kidney  and  Urinary  Tract  Infectious  Age  >17  With  CC  

Kidney  and  Urinary  Tract  Infections  Age  >17  Without  CC  .... 

Rehabilitation  

Extensive  O.R.  Procedure  Unrelated  to  Principal  Diagnosis 


All  transfer 
cases 


39,034 
19,239 

4,738 
175,441 

9,544 
79,242 

33,028 

31,106 

5,723 

23,188 

36,772 

35,015 

6,526 

104,216 

12,649 

77,669 

8,610 

147,211 

24,783 


Percent  of 
all  cases 

transferred 
to  postacute 
care  setting 


Percent  of 
cases  trans- 
ferred prior 
to  mean 
length  of 
stay 


Pgrcent 

change  in 

mean  length 

of  stay  FYs 

1992-1998 


Percent 

change  in 

.mean  length 

of  stay  FYs 

1998-2003 


54.13 
35.67 
19.15 
34.86 
20.86 
52.52 

48.91 

37.78 
23.08 
53.54 

41.49 
37.77 
22.05 
40.05 

28.03 

44.64 
29.90 
56.59 
44.51 


13.10 
11.63 

2.15 
11.37 

2.82 
20.46 

24.09 

14.27 

5.42 

21.96 

13.61 

14.03 

3.11 

11.88 

2.17 

12.40 

5.67 

22.69 

18.53 


-21.74 
-20.75 
-14.29 
-18.31 
-20.37 
-21.95 

-26.67 

-13.11 

-4.44 

-22.67 

-14.00 
-21.43 
-18.87 
-21.67 

-17.50 

-23.88 
-20.41 
-22.54 
-20.30 


-12.00 
-7.69 
-10.71 
-11.11 
-15.00 
-11.67 

-23.08 

-11.76 

-19.51 

-7.55 

-7.50 

-7,84 

-10.00 

-9.30 

-10.00 

-8.51 
-13.89 
-11.43 

-7.07 
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We  are  proposing  to  revise  §  412.4(d) 
to  incorporate  these  additional  19  DRGs 
as  qualifying  DRGs  for  transfer 
payments  and  to  make  a  conforming 
change  to  §  412.4(c). 

We  also  examined  whether  any  of 
these  DRGs  would  qualify  for  the 
alternative  payment  methodology  of  50 
percent  of  the  full  DRG  payment  plus 
the  per  diem  for  the  first  day  of  the  stay, 
and  50  percent  of  the  per  diem  for  the 
remaining  days  of  the  stay,  up  to  the  full 
DRG  payment  specified  in  existing 
regulations  under  §  412.4(f).  To  identify 
the  DRGs  that  might  qualify,  the  average 
charges  for  all  cases  with  a  length  of 
stay  of  1  day  were  compared  to  the 
average  charges  of  all  cases  in  a 
particular  DRG.  To  qualify  for  the 
alternative  methodology,  the  average 
charges  of  1-day  discharge  cases  must  be 
at  least  50  percent  of  the  average  charges 
for  all  cases  in  the  DRG. 

Based  on  this  analysis,  we  determined 
that  5  out  of  the  19  DRGs  would  qualify 
for  this  payment  method  (DRGs  25, 122, 
131,  297,  and  321).  However,  the  fact 
that  the  average  charges  of  1-day  stays 
equal  at  least  50  percent  of  the  average 
charges  for  all  cases  in  these  DRGs  is 
due  to  the  very  short  lengths  of  stay  for 
these  DRGs.  Therefore,  we  do  not 
believe  that  it  is  necessary  to  include 
them  in  the  alternative  payment 
methodology.  For  example,  for  a  DRG 
with  a  3-day  ge:;metric  mean  length  of 
stay,  full  DRG  payment  will  be  met  on 
the  second  day  of  the  stay,  regardless  of 
which  payment  methodology  is  used. 
Therefore,  we  are  proposing  that  none  of 
the  19  additional  DRGs  that  we  are 
proposing  to  add  to  the  postacute  care 
transfer  policy  would  be  paid  under  the 
alternative  payment  methodology. 

We  also  have  analyzed  the  10  DRGs 
that  are  currently  subject  to  the 
postacute  care  transfer  policy.  Of  the 
three  DRGs  that  are  receiving  payments 
under  the  special  payment  (transfers 
after  1  day  incur  charges  equal  to  at 
least  50  percent  of  the  average  charges 
for  all  cases).  Unlike  the  five  DRGs  that 
would  otherwise  meet  this  criterion,  the 
geometric  mean  lengths  of  stay  of  both 
DRG  209  and  211  are  over  4  days.  In 
addition,  DRG  210  is  currently  paid 
imder  the  special  payment 
methodology,  but  our  current  analysis 
indicates  average  charges  for  one  day 
stays  are  less  than  50  percent  of  the 
average  charges  for  all  cases  in  the  DRG. 
Nonetheless,  DRG  210  is  a  paired  with 
DRG  211,  which  meets  the  criteria. 
Therefore,  we  are  proposing  DRG  210 
will  continue  to  be  paid  under  the 
special  payment  methodology.  Similar 
to  our  rationale  for  including  both 
paired  DRGs  when  one  qualifies  for 
inclusion  in  the  postacute  care  transfer 


policy,  we  are  including  both  DRGs  in 
this  pair  under  the  special  payment 
methodology.  Accordingly,  we  are 
proposing  that  only  DRGs  209,  210,  and 
211  that  are  currently  paid  under  the 
alternative  transfer  payment 
methodology  would  continue  to  be  paid 
under  this  methodology. 

Finally,  we  note  that  the  OIG  has 
prepared  several  reports  that  examined 
hospitals'  compliance  with  proper 
coding  of  patients'  dischcuge  status  as 
transferred  under  our  guidelines,  and 
has  found  substantial  noncompliance 
leading  to  excessive  payments.'' 
Specifically,  the  OIG  found  hospitals 
submitting  claims  indicating  the  patient 
had  been  discharged  when,  in  fact,  the 
patient  was  transferred  to  a  postacute 
care  setting.  As  we  indicated  in  the  May 
8,  1998  Federal  Register  (63  FR  25593), 
hospitals  found  to  be  intentionally 
engaging  in  such  practices  may  be 
investigated  for  fi-audulent  or  abusive 
billing  practices.  We  intend  to  work 
with  the  OIG  to  develop  the  most 
appropriate  response  to  ensure  all 
hospitals  become  compliant  with  our 
guidelines. 

B.  Rural  Referral  Centers  (§412.96) 

Under  the  authority  of  section 
1886(d)(5)(C)(i)  of  the  Act,  the 
regulations  at  §  412.96  set  forth  the 
criteria  that  a  hospital  must  meet  in 
order  to  qualify  under  the  IPPS  as  a 
nu-al  referral  center.  For  discharges 
occurring  before  October  1,  1994,  rural 
referral  centers  received  the  benefit  of 
payment  based  on  the  other  urban 
amount  rather  than  the  nual 
standardized  amount.  Although  the 
other  urban  and  rural  standardized 
amounts  are  the  same  for  discharges 
beginning  with  that  date,  rural  referral 
centers  continue  to  receive  special 
treatment  under  both  the  DSH  payment 
adjustment  and  the  criteria  for 
geographic  reclassification. 

Rural  referral  centers  with  a 
disproportionate  share  percentage  of  at 
least  30  percent  are  not  subject  to  the 
5.25  percent  cap  on  DSH  payments  that 
is  applicable  to  other  rural  hospitals 
(with  the  exception  of  rural  hospitals 
with  500  or  more  beds).  Rural  referral 
centers  are  not  subject  to  the  proximity 
criteria  when  applying  for  geographic 
reclassification,  and  they  do  not  have  to 
meet  the  requirement  that  a  hospital's 
average  hourly  wage  must  exceed  106 
percent  of  the  average  hourly  wage  of 
the  labor  market  area  where  the  hospital 
is  located. 


*The  OIG  report  identification  numl>ers  are:  A- 
04-O(M)2162,  A-04-00-01220  and  A-04-01210.  A 
fourth  report  is  expected  out  soon. 


As  discussed  in  Federal  Register 
documents  at  62  FR  45999  and  63  FR 
26325,  under  section  4202  of  Public 
Law  105-33,  a  hospital  that  was 
classified  as  a  riual  referral  center  for 
FY  1991  is  to  be  considered  as  a  rural 
referral  center  for  FY  1998  and  later 
years  so  long  as  that  hospital  continues 
to  be  located  in  a  rural  area  and  does  not 
voluntarily  terminate  its  rural  referral 
center  status.  Effective  October  1,  2000, 
if  a  hospital  located  in  what  is  now  an 
urban  area  was  ever  a  rural  referral 
center,  it  is  reinstated  to  rural  referral 
center  status  (65  FR  47089).  Otherwise, 
a  hospital  seeking  rural  referral  center 
status  must  satisfy  die  applicable 
criteria. 

One  of  the  criteria  under  which  a 
hospital  may  qualify  as  a  rural  referral 
center  is  to  have  275  or  more  beds 
available  for  use  (§412.96(b)(l)(ii)).  A 
riual  hospital  that  does  not  meet  the  bed 
size  requirement  can  qualify  as  a  rural 
referral  center  if  the  hospital  meets  two 
mandatory  prerequisites  (a  mi.iimum 
case-mix  index  and  a  minimum  number 
of  discharges)  and  at  least  one  of  three 
optional  criteria  (relating  to  specialty 
composition  of  medical  staff,  soiuce  of 
inpatients,  or  referral  volume) 
(§  412.96(c)(1)  du-ough  (c)(5)).  (See  also 
the  September  30,  1988  Federal  Register 
(53  FR  38513).)  With  respect  to  the  two 
mandatory  prerequisites,  a  hospital  may 
be  classified  as  a  nual  referral  center 
if— 

•  The  hospital's  case-mix  index  is  at 
least  equal  to  the  lower  of  the  median 
case-mix  index  for  urban  hospitals  in  its 
census  region,  excluding  hospitals  with 
approved  teaching  programs,  or  the 
median  case-mix  index  for  all  urban 
hospitals  nationally;  and 

•  The  hospital's  number  of  discharges 
is  at  least  5,000  per  year,  or,  if  fewer,  the 
median  number  of  dischcirges  for  urban 
hospitals  in  the  census  region  in  which 
the  hospital  is  located.  (The  number  of 
discharges  criterion  for  an  osteopathic 
hospital  is  at  least  3,000  discharges  per 
year,  as  specified  in  section 
1886(d)(5)(C)(i)  of  die  Act.) 

1 .  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
CMS  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
The  methodology  we  use  to  determine 
the  proposed  national  and  regional  case- 
mix  index  values  is  set  forth  in 
regulations  at  §412.96(c)(l)(ii).  The 
proposed  national  mean  case-mix  index 
value  for  FY  2004  includes  all  urban 
hospitals  nationwide,  and  the  proposed 
regional  values  for  FY  2004  are  the 


median  values  of  urban  hospitals  within 
each  census  region,  excluding  those 
hospitals  with  approved  teaching 
programs  (that  is,  those  hospitals 
receiving  indirect  medical  education 
payments  as  provided  in  §412.105). 
These  proposed  values  are  based  on 
discharges  occurring  during  FY  2002 
(October  1,  2001  through  September  30, 


2002)  and  include  bills  posted  to  CMS' 
records  through  December  2002.  • 

We  are  proposing  that,  in  addition  to 
meeting  other  criteria,  if  they  are  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2003, 
rural  hospitals  with  fewer  than  275  beds 
must  have  a  case-mix  index  value  for  FY 
2002  that  is  at  least— 

•  1.3374;  or 


•  The  median  case-mix  index  value 
(not  transfer-adjusted)  for  urban 
hospitals  (excluding  hospitals  with 
approved  teaching  programs  as 
identified  in  §  412.105)  calculated  by 
CMS  for  the  census  region  in  which  the 
hospital  is  located. 

The  proposed  median  case-mix  index 
values  by  region  are  set  forth  in  the 
following  table: 


Region 


1.  New  England  (CT,  ME,  MA,  NH,  Rl,  VT) 

2.  Middle  Atlantic  (PA,  NJ,  NY)  

3.  South  Atlantic  (DE.  DC,  FL,  GA,  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl)  

5.  East  South  Central  (AL,  KY,  MS,  TN) 

6.  West  North  Central  (lA,  KS,  MN,  MO,  NE,  ND,  SD)  

7.  West  South  Central  (AR,  LA,  OK,  TX)  

8.  Mountain  (AZ,  CO,  ID,  MT,  NV,  NM,  UT,  WY)  

9.  Pacific  (AK,  CA,  HI,  OR,  WA)  


Case-mix 
index  value 


1.2252 
1.2270 
1.3157 
1.2485 
1.2511 
1.1841 
1.2733 
1.3511 
1.2834 


"The  preceding  numbers  will  be 
revised  in  the  final  rule  to  the  extent 
required  to  reflect  the  updated  FY  2002 
MedPAR  file,  which  will  contain  data 
ft'om  additional  bills  received  through 
March  31,  2002. 

Hospitals  seeking  to  qualify  as  rural 
referral  centers  or  those  wishing  to 
know  how  their  case-mix  index  value 
compares  to  the  criteria  should  obtain 
hospital-specific  case-mix  index  values 
(not  transfer-adjusted)  ft'om  their  fiscal 
intermediaries.  Data  are  available  on  the 
Provider  Statistical  and  Reimbursement 
(PS&R)  System,  In  keeping  with  our 
policy  on  discharges,  these  case-mix 
index  values  cire  computed  based  on  all 


Medicare  patient  discharges  subject  to 
DRG-based  payment. 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
CMS  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
As  specified  in  section  1886(d)(5)(C)(ii) 
of  the  Act,  the  national  standard  is  set 
at  5,000  discharges.  We  are  proposing  to 
update  the  regional  standards  based  on 
discharges  for  urban  hospitals'  cost 
reporting  periods  that  began  during  FY 


2002  (that  is,  October  1,  2001  through 
September  30,  2002). 

'Therefore,  we  are  proposing  that,  in 
addition  to  meeting  other  criteria,  a 
hospital,  if  it  is  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  must  have  as  the 
number  of  discharges  for  its  cost 
reporting  period  that  began  during  FY 
2002  a  figiue  that  is  at  least — 

•  5,000  (3,000  for  an  osteopathic 
hospital);  or 

•  The  median  number  of  discharges 
for  urban  hospitals  in  the  census  region 
in  which  the  hospital  is  located,  as 
indicated  in  the  following  table: 


Region 


Numt}er  of 
discharges 


1.  New  England  (CT,  ME,  MA,  NH,  Rl,  VT) 

2.  Middle  Atlantic  (PA,  NJ,  NY)  

3.  South  Atlantic  (DE,  DC,  FL,  GA,  MD,  NC,  SC,  VA,  WV) 

4.  East  North  Central  (IL,  IN,  Ml,  OH,  Wl)  

5.  East  South  Central  (AL,  KY,  MS,  TN) 

6.  West  North  Central  (lA,  KS,  MN,  MO,  NE,  ND,  SD)  

7.  West  South  Central  (AR,  LA,  OK,  TX)  .-. 

8.  Mountain  (AZ,  CO,  ID,  MT,  NV,  NM,  UT.  WY)  

9.  Pacific  (AK,  CA,  HI,  OR,  WA) 


7,476 
8,906 
9,497 
8,439 
6,894 
3,991- 
7,629 
8,908 
7,021 


These  numbers  will  be  revised  in  the 
final  rule  based  on  the  latest  available 
coat  report  data. 


C.  Indirect  Medical  Education  (IME) 
Adjustment  (§412.105)  and 
Disproportionate  Share  Hospital  (DSH) 
Adjustment  (§412.105) 

1.  Available  Beds  and  Patient  Days: 
Background  (§  412.105(b)  and 
§412.106(a)(l)(ii)) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  subsection  (d)  hospitals 
that  have  residents  in  approved 
graduate  medical  education  (GME) 


programs  receive  an  additional  payment 
for  each  discharge  of  Medicare 
beneficiaries  to  reflect  the  higher 
indirect  patient  care  costs  of  teaching 
hospitals  relative  to  nonteaching 
hospitals.  The  existing  regulations 
regarding  the  calculation  of  this 
additional  payment,  knovvoi  as  the 
indirect  medical  education  (IME) 
adjustment,  are  located  at  §412.105.' 
The  additional  payment  is  based  on  the 
IME  adjustment  factor,  calculated  using 
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hospitals'  ratios  of  residents  to  beds. 
The  determination  of  the  number  of 
beds,  based  on  available  bed  days,  is 
specified  at  §412. 105(b).  This 
determination  of  the  number  of 
available  beds  is  also  applicable  for 
other  purposes,  including  the  level  of 
the  disproportionate  share  hospital 
(DSH)  adjustment  payments  under 
§412.106(a){l)(i). 

Section  1886(d)(5)(F)  of  the  Act 
specifies  two  methods  for  a  hospital  to 
qualify  for  the  Medicare  DSH 
adjustment.  The  primary  method,  which 
is  the  subject  of  a  provision  in  this 
proposed  rule,  is  for  a  hospital  to 
qualify  based  on  a  complex  statutory 
formula  under  which  payment 
adjustments  are  based  on  the  level  of  the 
DSH  patient  percentage.  The  first 
computation  includes  the  number  of 
patient  days  that  are  furnished  to 
patients  who  were  entitled  to  both 
Medicare  Part  A  and  Supplemental 
Security  Income  (SSI)  benefits.  This 
number  is  divided  by  the  total  number 
of  patient  days  that  are  associated  with 
patients  entitled  to  benefits  under 
Medicare  Part  A.  The  second 
computation  includes  hospital  patient 
days  that  are  furnished  to  patients  who, 
for  those  days,  were  eligible  for 
Medicaid  but  were  not  enjtitled  to 
benefits  under  Medicare  Part  A.  This 
number  is  divided  by  the  number  of 
total  hospital  inpatient  days  in  the  same 
period. 

Hospitals  whose  DSH  patient 
percentage  exceeds  15  percent  are 
eligible  for  a  DSH  payment  adjustment 
(prior  to  April  1,  2001,  the  qualifying 
DSH  patient  percentage  varied,  in  part, 
by  the  number  of  beds  (66  FR  39882)). 
The  DSH  payment  adjustment  may  vary 
based  on  the  DSH  patient  percentage 
and  the  type  of  hospital:  the  statute 
provides  for  different  adjustments  for 
urban  hospitals  with  100  or  more  beds 
and  nu-al  hospitals  with  500  or  more 
beds,  hospitals  that  qualify  as  rural 
referral  centers  or  SCHs,  and  other 
hospitals. 

We  are  combining  our  discussion  of 
proposed  changes  to  the  policies  for 
coimting  beds  and  patient  days,  in 
relation  to  the  calculations  at 
§§  412.105(b)  and  412.106(a)(l)(ii) 
because  the  underlying  concepts  are 
similar,  and  we  believe  they  should 
generally  be  interpreted  in  a  consistent 
manner  for  both  purposes.  Specifically, 
we  are  proposing  to  clarify  that  beds 
and  patient  days  that  are  counted  for 
these  purposes  should  be  limited  to 
beds  or  patient  days  in  hospital  units  or 
wards  that  would  be  directly  included 
in  determining  the  allowable  costs  of 
inpatient  hospital  care  payable  under 
the  IPPS  on  the  Medicare  cost  reports. 


As  a  preliminary  matter,  beds  and 
patient  days  associated  with  these  beds 
that  are  located  in  units  or  wards  that 
are  excluded  fi-om  the  IPPS  (for 
example,  psychiatric  or  rehabilitation 
imits),  and  thus  from  the  determination 
of  allowable  costs  of  inpatient  hospital 
care  under  the  IPPS  on  the  Medicare 
cost  report,  are  not  to  be  counted  for 
purposes  of  §§412. 105(b)  and 
412.106(a)(l)(ii).  The  remainder  of  this 
discussion  pertains  to  beds  and  patient 
days  associated  with  these  beds  that  are 
located  in  luiits  or  wards  that  are  not 
excluded  from  the  IPPS  and  for  which 
costs  are  included  in  determining  the 
allowable  costs  of  inpatient  hospital 
care  imder  the  IPPS  on  the  Medicare 
cost  report.  For  example,  neonatal 
intensive  care  unit  beds  are  included  in 
the  determination  of  available  beds 
because  the  costs  and  patient  days 
associated  with  these  beds  are  directly 
included  in  the  determination  of  the 
allowable  costs  of  inpatient  hospital 
care  under  the  IPPS.  In  contrast,  beds 
and  patient  days  associated  with  these 
beds  that  are  located  in  excluded 
distinct-part  psychiatric  or 
rehabilitation  units  would  not  be 
counted  for  purposes  of  §§  412.105(b) 
and  412.106(a)(l)(ii)  under  any 
circumstances,  because  the  costs 
associated  with  those  imits  or  wards  are 
excluded  from  the  determination  of  the 
costs  of  allowable  inpatient  care  under 
IPPS. 

This  policy  has  been  upheld  in  the 
past  by  various  courts.  (See,  for 
example.  Little  Co.  of  Mary  Hospital  and 
Health  Care  Centers  v.  Shalala,  165  F.3d 
1162  (7th  Cir.  1999;  Grant  Medical 
Center  V.  Shalala.  905  F.  Supp.  460 
(S.D.  Ohio  1995);  Sioux  Valley  Hospital 
V.  Shalala,  No.  93-3741SD,  1994  U.S. 
App.  LEXIS  17759  (8th  Cir.  July  20, 
1996)  (unpublished  table  decision); 
Amisubv.  Shalala.  No.  94-1883  (TFH) 
(D.D.C.  December  4,  1995)  (mem.).)  In 
these  cases,  the  courts  agreed  with  the 
Secretary's  position  distinguishing 
between  the  treatment  of  neonatal 
intensive  care  unit  beds  and  well-baby 
nursery  beds  based  on  the  longstanding 
policy  of  CMS  that  neonatal  intensive 
care  imit  days  are  considered  intensive 
care  days  (part  of  inpatient  routine  care) 
rather  than  nursery  days. 

Our  policies  on  counting  beds  are 
applied  consistently  for  both  IME  and 
DSH  although  the  incentives  for 
hospitals  can  be  different  for  IME  and 
DSH.  For  piu-poses  of  IME,  teaching 
hospitals  have  an  incentive  to  minimize 
their  number  of  available  beds  in  order 
to  increase  the  resident-to-bed  ratio  and 
maximize  the  IME  adjustment.  On  the 
other  hand,  for  DSH  piuposes,  urban 
hospitals  with  imder  100  beds  and  nual 


hospitals  with  under  500  beds  may  have 
an  incentive  to  increase  their  bed  count 
in  order  to  qualify  for  the  higher  DSH 
payments  for  urban  hospitals  with  over 
100  beds  (or  rural  hospitals  with  over 
500  beds). 

However,  some  courts  have  applied 
our  current  rules  in  a  manner  that  is 
inconsistent  with  our  current  policy  and 
that  would  result  in  inconsistent 
treatment  of  beds,  patient  days,  and 
costs.  For  example,  in  Clark  Regional 
Medical  Center  v.  United  States 
Department  of  Health  &■  Human 
Services,  314  F.3d  241  (6th  Cir.  2002), 
the  court  upheld  the  district  coiut's 
ruling  that  all  bed  types  not  specifically 
excluded  from  the  definition  of 
available  bed  days  in  the  regulations 
must  be  included  in  the  count  of 
available  bed  days.  Similarly,  in  a  recent 
decision  in  the  Ninth  Circuit  Court  of 
Appeals  Alhambra  v.  Thompson,  259 
F.3d  1071  (Ninth  Cir.  2001),  the  court 
ruled  that  days  attributable  to  groups  of 
beds  that  are  not  separately  certified  as 
distinct  part  beds  (that  is,  nonacute  care 
beds  in  which  care  provided  is  at  a  level 
below  the  level  of  routine  inpatient 
acute  care)  but  are  adjacent  to  or  in  an 
acute  care  "area"  are  included  in  the 
"areas  of  the  hospital  that  are  subject  to 
the  prospective  payment  system"  and 
should  be  counted  in  calculating  the 
Medicare  DSH  patient  percentage. 

These  courts  considered 
subregulatory  guidance  (program 
instructions)  in  formulating  their 
decisions.  Although  this  proposed  rule 
would  clarify  the  underlying  principles 
for  our  bed  and  patient  days  coimting 
policies  and  would  amend  the  relevant 
regulations  to  be  consistent  with  these 
clarifications,  we  recognize  the  need  to 
revise  some  of  our  program  instructions 
to  make  them  fully  consistent  with  these 
clarifications  and  will  act  to  do  so  as 
soon  as  possible. 

While  some  of  the  topics  discussed 
below  pertain  only  to  counting  available 
beds  (unoccupied  beds)  and  some  only 
to  counting  patient  days  (section  1115 
waiver  days,  dual-eligible  days,  and 
Medicare+Choice  days),  several 
important  topics  are  applicable  to  both 
bed-counting  and  day-counting  policies 
(nonacute  care  beds  and  days, 
observation  beds  and  days,  and  swing- 
beds  and  days).  Therefore,  for  ease  of 
discussion,  we  have  combined  all  topics 
pertaining  to  counting  available  beds 
and  patient  days  together  in  the 
following  discussion. 

2.  Unoccupied  Beds 

The  ciurent  policy  for  counting 
hospital  beds  for  IKffi  and  DSH  is 
specified  at  §  412.105(b).  That  count  is 
based  on  total  available  bed  days  during 


the  hospital's  cost  reporting  period, 
divided  by  the  number  of.  days  in  the 
cost  reporting  period.  The  regulations 
specify  certain  types  of  beds  to  be 
excluded  from  this  count  (for  example, 
beds  or  bassinets  in  the  healthy 
newborn  nursery,  custodial  care  beds, 
and  beds  in  excluded  distinct  part 
hospital  units). 

Further  instructions  for  counting  beds 
are  detailed  in  section  2405.3,  Part  I,  of 
the  Medicare  Provider  Reimbursement 
Manual  (PRM).  That  section  states  that 
a  bed  must  be  permanently  maintained 
for  lodging  inpatients  and  it  must  be 
available  for  use  and  housed  in  patient 
rooms  or  wards.  Thus,  beds  in  a 
completely  or  partially  closed  wing  of 
the  facility  are  considered  available  only 
if  the  hospital  can  put  the  beds  into  use 
when  they  are  needed. 

Currently,  if  a  bed  can  be  staffed  for 
inpatient  care  either  by  nurses  on  staff 
or  from  a  nurse  registry  within  24  to  48 
hours,  the  imoccupied  bed  is 
determined  available.^  In  most  cases,  it 
is  a  straightforward  matter  to  determine 
whether  imoccupied  beds  can  be  staffed 
within  this  timeframe  because  they  are 
located  in  a  unit  that  is  otherwise 
staffed  and  occupied  (an  unoccupied 
bed  is  available  for  patient  care  but  it  is 
not  occupied  by  a  patient  on  a  particular 
day).  The  determination  is  not  as  simple 
in  situations  where  a  room  in  an 
otherwise  occupied  unit  has  been 
altered  for  other  purposes,  such  as  for  a 
staff  lounge  or  for  storage. 

Section  2405.3  of  the  PRM  states  that 
beds  in  unoccupied  rooms  or  wards  are 
to  be  excluded  from  the  bed  count  if  the 
associated  costs  are  excluded  from 
depreciable  plant  assets  because  the 
area  is  not  available  for  patient  use. 
However,  issues  continue  to  arise  with 
regard  to  how  to  treat  entire  units  or 
even  entire  floors  that  are  unoccupied 
over  a  period  of  time.  For  example,  in 
one  recent  Provider  Reimbursement 
Review  Board  (PRRB)  decision,  the 
hospital  acknowledged  that  an  entire 
floor  was  temporarily  unoccupied  for 
approximately  2  years.  Rooms  on  the 
floor  were  used  for  office  space,  storage 
and  outpatient  services.  The  PRRB  ruled 
that  current  rules  allowed  these  beds  to 
be  counted.  Specifically,  the  PRRB 
found  the  beds  could  reasonably  be 
made  ready  for  inpatient  use  within  24 
to  48  hours,  the  rooms  were  counted  on 
the  hospital's  cost  report  as  depreciable 
plant  assets  available  for  patient  care, 
and  the  hospital  could  adequately 
provide  patient  care  in  the  beds  using 


'This  policy  was  first  articulated  in 
correspondence  to  the  Blue  Cross  and  Blue  Shield 
Association  (BCBSA)  on  November  2,  1988,  and 
published  in  BCBSA's  Administrative  Bulletin 
#1841,  88.01,  on  November  18.  1988. 


Staff  nurses  or  nurses  from  a  nurse 
registry.  Upon  review,  the 
Administrator  also  ultimately  upheld 
this  decision  based  on  existing  policies 
and  instructions. 

We  do  not  believe  that  an  accurate 
bed  count  should  include  beds  that  are 
essentially  hypothetical  in  nature;  for 
example,  when  the  beds  are  on  a  floor 
that  is  not  used  for  inpatient  care 
throughout  the  entire  cost  reporting 
period  (and,  indeed,  may  have  been 
used  for  other  purposes).  Followed  to 
the  extreme,  a  hospital  could  count 
every  bed  in  its  facility,  even  if  it  had 
no  intention  of  ever  using  a  bed  for 
inpatient  care,  as  long  as  it  would  be 
theoretically  possible  to  place  an 
inpatient  in  the  bed.  We  do  not  believe 
such  a  result  would  accurately  reflect  a 
hospital's  inpatient  bed  capacity.  Even 
though  some  teaching  hospitals  have  an 
incentive  to  minimize  the  bed  count  for 
pajnnent  purposes,  some  DSH  hospitals 
have  an  incentive  to  maximize  the  bed 
count  for  the  same  reason.  Our  current 
policy  is  intended  to  reflect  a  hospital's 
bed  count  as  accurately  as  possible, 
achieving  a  balance  between  captiuing 
short-term  shifts  in  occupancy  and  long- 
term  changes  in  capacity.  Therefore,  we 
believe  further  clarification  and 
refinement  of  our  policies  relating  to 
counting  available  beds  is  necessary. 

In  the  FY  2003  IPPS  proposed  rule 
published  on  May  9,  2002  (67  FR 
31462),  we  proposed  that,  if  a  hospital's 
reported  bed  count  results  in  an 
occupancy  rate  (average  daily  census  of 
patients  divided  by  the  number  of  beds) 
below  35  percent,  the  applicable  bed 
count,  for  purposes  of  establishing  the 
number  of  available  beds  for  that 
hospital  would  exclude  beds  that  would 
result  in  an  average  aimual  occupancy 
rate  below  35  percent.  However,  at  the 
time  the  FY  2003  IPPS  final  rule  was 
published  on  August  1,  2002  (67  FR 
50060),  we  decided  not  to  proceed  with 
the  proposed  changes  as  final  and  to 
reconsider  the  issue  as  part  of  a  future 
comprehensive  analysis  of  our  bed  and 
patient  day  counting  policies. 

In  this  proposed  rule,  rather  than 
establish  a  minimum  standard 
occupancy  rate,  we  are  proposing  to 
determine  whether  beds  in  a  unit  are 
available  based  upon  whether  the  unit 
was  used  to  provide  patient  care  of  a 
level  generally  payable  under  the  IPPS 
("IPPS  level  of  care")  at  any  time  during 
the  3  preceding  months.  If  any  of  the 
beds  in  the  unit  were  used  to  provide  an 
IPPS  level  of  care  at  any  time  during  the 
preceding  3  months,  all  of  the  beds  in 
the  unit  are  counted  for  purposes  of 
determining  available  bed  days  during 
the  current  month.  If  no  patient  care  of 
a  type  generally  payable  under  the  IPPS 


was  provided  in  that  unit  during  the  3 
preceding  months,  the  beds  in  the  unit' 
are  to  be  excluded  from  the 
determination  of  available  bed  days 
during  the  current  month  (proposed 
§§412. 105(b)(2)  and 
412.106(a)(l)(ii)(C)). 

For  example,  our  policy  as  to  how  to 
count  beds  during  minor  renovations  of 
units,  wards,  or  individual  rooms  has 
been  that  unless  the  space  costs  are 
treated  as  nonallowable,  the  beds  would 
be  counted.  Under  the  policy  we  are 
proposing,  beds  in  an  otherwise 
unoccupied  unit  that  are  occupied  (for 
purposes  of  providing  IPPS-level  care) 
at  any  time  during  the  3  preceding 
months  would  be  counted  as  available 
for  the  current  month.  This  would  apply 
even  if  the  rooms  were  undergoing 
renovation  during  a  portion  of  that  3- 
month  period. 

We  believe  a  unit  or  ward  can  be 
defined  as  a  group  of  rooms  staffed  by 
nurses  assigned  to  a  single  nursing 
station.  In  most  cases,  the  patients 
treated  within  a  single  unit  or  ward  will 
receive  a  similar  level  of  care  (that  is. 
acute,  intensive,  rehabilitation, 
psychiatric,  or  skilled  nursing). 
However,  we  encourage  comments  on 
the  most  useful  definition  of  a  unit  or 
ward. 

We  believe  this  proposed  policy 
would  provide  a  clear  standard  for  both 
hospitals  and  fiscal  intermediaries  to 
use  to  determine  whether  otherwise 
unoccupied  beds  should  be  counted.  We 
note  that  if  the  required  time  period  for 
excluding  the  unoccupied  beds  were  to 
be  set  too  low,  hospitals  could 
potentially  manipulate  their  available 
bed  count  by  not  admitting  any  patients 
to  a  unit  during  low  occupancy  periods, 
thereby  distorting  the  measure  of 
hospital  size.  We  believe  3  months,  one 
quarter  of  a  hospital's  fiscal  year, 
represents  a  reasonable  standard  for 
determining  that  a  unit  is  not  being  used 
to  provide  patient  care  and  may  be 
excluded  from  the  hospital's  available 
bed  count. 

It  is  also  necessary  to  consider  our 
policy  with  respect  to  individual  beds 
within  rooms  located  in  an  otherwise 
occupied  unit  when  those  beds  are  used 
for  alternative  purposes.  For  example, 
section  2405.3  of  the  PRM  states  that 
beds  used  for  the  following  are  excluded 
from  the  definition  (of  a  bed): 
Postanesthesia  or  postoperative  recovery 
rooms,  outpatient  areas,  emergency 
rooms,  ancillary  departments  nurses' 
and  other  staff  residences,  and  other 
such  areas  as  are  regularly  maintained 
and  utilized  for  only  a  portion  of  the 
stay  of  patients  or  for  purposes  other 
than  inpatient  lodging.  In  some 
situations,  beds  used  for  these  excluded 
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purposes  may  be  intermingled  with 
acute  care  inpatient  beds. 

Beds  being  used  to  provide  specific 
categories  of  nonacute  services,  such  as 
outpatient  services  in  an  observation 
bed  or  skilled  nursing  services  in  a 
swing-bed,  are  excluded  from  the  count. 
As  discussed  later,  this  flows  from  oiu' 
policy  that  the  bed  days  are  treated 
consistently  with  the  assignment  of  the 
costs  on  the  Medicare  cost  report  of  the 
services  provided  in  the  bed. 

In  the  case  of  individual  rooms  in  an 
otherwise  occupied  unit  that  are  altered 
to  be  used  for  other  uses  besides 
inpatient  care,  we  are  proposing  the 
bed(s)  should  be  counted  if  a  patient 
could  be  admitted  to  the  room  within  24 
hours  (proposed  §412. 105(b)(3)).  This 
would  apply  even  if  the  bed{s)  were  not 
currently  located  in  the  room,  as  long  as 
a  bed  could  be  physically  placed  in  the 
room  and  made  available  within  24 
hours.  We  are  proposing  that  it  would 
no  longer  be  necessary  for  the  hospital 
to  determine  whether  a  bed  coidd  be 
staffed  within  24  to  48  hours.  For 
example,  in  the  case  of  a  room  that  has 
been  altered  for  use  as  a  staff  lounge,  if 
the  room  could  be  made  available  to 
house  a  patient  merely  by  replacing  the 
loiuige  furniture  with  a  patient  bed,  the 
bed  should  be  counted  as  available. 

Under  this  proposal,  other  than  when 
an  inpatient  room  is  used  to  provide 
observation  services,  labor/delivery 
room  services,  or  skilled  nursing 
services  in  a  swing-bed  (aU  discussed 
later  in  this  proposed  rule),  the 
alternative  purpose  of  the  room  is  only 
relevant  if  it  impacts  whether  the  room 
could  be  made  available  for  patient 
occupancy  within  24  hours.  If  the 
hospital  was  fully  occupied  (no  other 
room  was  available),  and  the  room  still 
was  not  put  into  service  when  needed, 
that  would  provide  evidence  that  the 
room  could  not  be  made  available  and 
beds  in  the  room  should  be  excluded 
from  the  bed  coimt. 

Therefore,  we  are  proposing  to  amend 
§  412.105(b)  to  indicate  that  the  bed 
days  in  a  unit  that  is  unoccupied  by 
patients  receiving  IPPS-level  care  for  the 
3  preceding  months  are  to  be  excluded 
from  the  available  bed  day  count  for  the 
ciurent  month.  We  are  further  proposing 
the  beds  in  a  unit  that  was  occupied  for 
IPPS-level  care  during  the  3  preceding 
months  should  be  counted  unless  they 
could  not  be  made  available  for  patient 
occupancy  within  24  hours,  or  they  are 
used  to  provide  outpatient  observation 
services  or  swing-bed  skilled  nursing 
care. 

3.  Nonacute  Care  Beds  and  Days 

As  noted  above,  these  policies  are 
consistent  with  the  reporting  of  the 


days,  costs,  and  beds  that  are  used  to 
calculate  the  costs  of  hospital  inpatient 
care  in  individual  cost  centers  on  the 
Medicare  cost  report.  Furthermore, 
since  the  IME  and  DSH  adjustments  are 
part  of  the  IPPS,  we  read  the  statute  to 
apply  only  to  inpatient  beds  and  days. 

Under  the  existing  provisions  of 
§  412.105(b),  the  regulations  specifically 
exclude  beds  or  bassinets  in  the  healthy 
newborn  nursery,  custodial  care  beds,  or 
beds  in  excluded  distinct  part  hospital 
units  as  types  of  beds  excluded  from  the 
count  of  available  beds. 

Existing  regulations  at 
§412.106(a)(l)(ii)  state  that  the  number 
of  patient  days  used  in  the  DSH 
percentage  calculation  includes  only 
those  days  attributable  to  areas  of  the 
hospital  that  are  subject  to  the  IPPS  and 
excludes  all  others.  This  regulation  was 
added  after  being  proposed  in  the  March 
22, 1988  Federal  Register  (53  FR  9339), 
and  made  final  in  the  September  30, 
1988  Federal  Register  (53  FR  38479).  At 
that  time,  we  indicated  that,  "based  on 
a  reading  of  the  language  in  section 
1886(d)(5)(F)  of  the  Act,  which 
implements  the  disproportionate  share 
provision,  we  are  in  fact  required  to 
consider  only  those  inpatient  days  to 
which  the  prospective  pajonent  system 
applies  in  determining  a  prospective 
payment  hospital's  eligibility  for  a 
disproportionate  share  adjustment." 
Using  this  reasoning,  we  stated  that  the 
DSH  patient  percentage  calculation 
should  only  include  patient  days 
associated  with  the  types  of  services 
paid  under  the  IPPS. 

As  noted  previously,  a  recent  decision 
in  the  Ninth  Circuit  Court  of  Appeals 
[Albambra  v.  Thompson)  ruled  that 
days  attributable  to  groups  of  beds  that 
are  not  separately  certified  as  distinct 
part  beds  (that  is,  nonacute  care  beds  in 
which  care  provided  is  at  a  level  below 
the  level  of  routine  inpatient  acute  care), 
but  are  adjacent  to  or  in  an  acute  care 
"area,"  are  included  in  the  "areas  of  the 
hospital  that  are  subject  to  the 
prospective  payment  system"  and 
should  be  counted  in  calculating  the 
Medicare  DSH  patient  percentage. 

In  light  of  the  Ninth  Circuit  decision 
that  our  rules  were  not  sufficiently  clear 
to  permit  exclusion  of  bed  days  based 
on  the  area  where  the  care  is  provided, 
we  are  proposing  to  revise  our 
regulations  to  be  more  specific. 
Therefore,  in  this  proposed  rule,  we  are 
proposing  to  clarify  that  beds  and 
patient  days  are  excluded  frtjm  the 
calculations  at  §  412.105(b)  and 
§  412.106(a)(l)(ii)  if  the  nature  of  the 
care  provided  in  the  unit  or  ward  is 
inconsistent  with  what  is  typically 
furnished  to  acute  care  patients, 
regardless  of  whether  these  units  or 


wards  are  separately  certified  or  are 
located  in  the  same  general  area  of  the 
hospital  as  a  unit  or  ward  used  to 
provide  an  acute  level  of  care.  Although 
the  intensity  of  care  may  vary  within  a 
particular  unit,  such  that  some  patients 
may  be  acute  patients  while  others  are 
nonacute,  we  understand  that  a  patient- 
by-patient  review  of  whether  the  care 
received  would  be  paid  under  the  IPPS 
would  be  unduly  burdensome. 
Therefore,  we  believe  it  is  more 
practical  to  permit  the  application  of 
this  principle  based  upon  the  location  at 
which  the  services  were  furnished. 

In  particular,  we  are  proposing  to 
revise  our  regulations  to  clarify  that  the 
beds  and  patient  days  attributable  to  a 
nonacute  care  unit  or  ward  should  not 
be  included  in  the  calculations  at 
§ 412.105(b)  and  §412.106(a)(l)(ii),  even 
if  the  unit  is  not  separately  certified  by 
Mediceue  as  a  distinct-part  unit  and 
even  if  the  unit  or  ward  is  within  the 
same  general  location  of  the  hospital  as 
areas  that  are  subject  to  the  IPPS. 

Exceptions  to  tnis  policy  are 
outpatient  observation  and  swing-bed 
days,  which  are  excluded  from  the 
count  of  available  bed  days  even  if  the 
care  is  provided  in  an  acute  care  unit. 
Our  policies  pertaining  to  these  beds  are 
discussed  further  below.  Another 
exception  is  healthy  newborn  nursery 
days.  The  costs,  days,  and  beds  of  a 
healthy  newborn  nursery  are  excluded 
from  inpatient  calculations  for  Medicare 
purposes.  Meanwhile,  for  the  purpose  of 
computing  the  Medicaid  patient  share 
computation  of  the  DSH  patient 
percentages,  these  days  are  included 
both  as  Medicaid  patient  days  and  as 
total  patient  days.  Nursery  costs  are  not 
directly  included  in  calculating 
Medicare  hospital  inpatient  care  costs 
because  Medicare  does  not  generally 
cover  services  for  infants.  However, 
Medicaid  does  offer  extensive  coverage 
to  infants,  and  nursery  costs  would  be 
directly  included  in  calculating 
Medicaid  hospital  inpatient  care  costs. 
Therefore,  these  costs,  days,  and  beds 
are  excluded  for  Medicare  purposes,  but 
included  for  determining  the  Medicaid 
DSH  percentage.  (This  policy  was 
previously  communicated  through  a 
memorandum  to  CMS  Regional  Offices 
on  February  27,  1997.) 

Generally,  as  discussed  previously,  if 
the  natiue  of  the  care  provided  in  the 
imit  or  ward  is  consistent  with  what  is 
typically  furnished  to  acute  care 
patients,  and,  therefore,  would  be 
characteristic  of  services  paid  imder  the 
IPPS,  the  patient  days,  beds,  and  costs 
of  that  unit  or  ward  would  be  classified 
as  inpatient  acute  care  (except  for 
observation  bed  days  and  swing  bed 
days,  as  discussed  later  in  this 
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preamble).  Conversely,  if  the  intensity 
and  type  of  care  provided  in  the  unit  or 
ward  are  not  typical  of  a  service  that 
would  be  paid  under  the  IPPS  (for 
example,  nonacute  care),  we  are 
proposing  that  the  beds  and  patient  days 
attributable  to  a  nonacute  care  unit  or 
ward  should  not  be  included  in  the 
calculations  of  beds  and  patient  days  at 
§  412.105(b)  and  §412.106(a)(l)(ii). 

This  proposed  policy  is  not  intended 
to  focus  on  the  level  or  type  of  care 
provided  to  individual  patients  in  a 
imit,  but  rather  on  the  level  and  type  of 
care  provided  in  the  unit  as  a  whole.  For 
example,  the  bed  days  for  a  patient 
participating  in  an  experimental 
procediu-e  that  is  not  covered  under  the 
IPPS  should  be  counted  as  long  as  the 
patient  is  treated  in  a  unit  of  the 
hospital  that  generally  provides  acute 
inpatient  care  normally  payable  imder 
the  IPPS.  The  expectation  is  that  a 
patient  located  in  an  acute  care  unit  or 
ward  of  the  hospital  is  receiving  a  level 
of  care  that  is  consistent  with  what 
would  be  payable  under  the  IPPS. 

There  are  instances  where  services 
that  are  provided  in  units  excluded  ttom 
the  IPPS  (such  as  rehabilitation  and 
psychiatric  distinct-part  units)  are 
consistent  with  the  level  of  care  that 
would  qualifv  for  payment  under  the 
IPPS.  However,  §§  412.105(b)  and 
412.106(a)(l)(ii)  specifically  exclude  the 
beds  and  patient  days  associated  with 
these  excluded  units.  That  exclusion  is 
because  the  costs  of  care  provided  in 
these  units  are  paid  outside  the  IPPS, 
even  though  some  of  the  care  provided 
is  of  a  type  that  would  be  payable  luider 
the  IPPS  if  the  care  was  provided  in  an 
IPPS  unit. 

We  are  proposing  to  revise 
§  412.105(b)  to  clarify  that  beds  in  units 
or  wards  established  or  used  to  provide 
a  level  of  care  that  is  not  consistent  with 
what  would  be  payable  under  the  IPPS 
cannot  be  counted  (proposed  paragraph 
(b)(1)).  We  also  are  proposing  to  revise 
the  DSH  regulations  at  §  412.106(a){l)(ii) 
to  clarify  that  the  number  of  patient 
days  includes  only  those  attributable  to 
patients  that  receive  care  in  units  or 
wards  that  furnish  a  level  of  care  that 
would  generally  be  payable  imder  the 
IPPS  (proposed  paragraph  (a)(l)(ii)(C)). 

We  note  these  proposed  revisions  are 
clarifications  of  our  regulations  to 
reflect  our  longstanding  interpretation 
of  the  statutory  intent,  especially 
relating  to  the  calculation  of  the 
Medicare  DSH  patient  percentage. 

4.  Observation  Beds  and  Swing-Beds 

Observation  services  are  those 
services  furnished  by  a  hospital  on  the 
hospital's  prepiises  that  include  use  of 
a  bed  and  periodic  monitoring  by  a 


hospital's  nursing  or  other  staff  in  order 
to  evaluate  an  outpatient's  condition  or 
to  determine  the  need  for  a  possible 
admission  to  the  hospital  as  an 
inpatient.  When  a  hospital  places  a 
patient  under  observation  but  has  not 
formally  admitted  him  or  her  as  an 
inpatient,  the  patient  initially  is  treated 
as  an  outpatient.  Consequently,  the 
observation  bed  days  are  not  recognized 
under  the  IPPS  as  part  of  the  inpatient 
operating  costs  of  the  hospital. 

Observation  services  may  be  provided 
in  a  distinct  observation  bed  area,  but 
they  may  also  be  provided  in  a  routine 
inpatient  care  area.  In  either  case,  our 
policy  is  the  bed  days  attributable  to 
beds  used  for  observation  services  are 
excluded  from  the  counts  of  available 
bed  days  and  patient  days  at 
§§ 412.105(b)  and  412.106(a)(l)(ii).  This 
policy  was  clarified  in  a  memorandum 
that  was  sent  to  all  CMS  Regional 
Offices  (for  distribution  to  fiscal 
intermediaries)  dated  February  27,  1997, 
which  stated  that  if  a  hospital  provides 
observation  services  in  beds  that  are 
generally  used  to  provide  hospital 
inpatient  services,  the  equivalent  days 
that  those  beds  are  used  for  observation 
services  should  be  excluded  from  the 
count  of  available  bed  day  count  (even 
if  the  patient  is  ultimately  admitted  as 
an  acute  inpatient). 

A  swing-Ded  is  a  bed  otherwise 
available  for  use  to  provide  acute 
inpatient  care  that  is  also  occasionally 
used  to  provide  SNF  care.  The  criteria 
to  qualify  as  a  swing-bed  hospital  are 
located  imder  §  482.66,  and  for  a  swing- 
bed  CAH  under  §485.645.  Under 
§  413.114(a)(1),  payment  for 
posthospital  SNF  care  furnished  in 
swing-beds  is  in  accordance  with  the 
provisions  of  the  prospective  payment 
system  for  SNF  care  (effective  for 
services  furnished  in  cost  reporting 
periods  beginning  on  and  after  July  1, 
2002).  Similar  to  observation  beds  and 
patient  days,  swing-beds  and  patient 
days  are  excluded  from  the  counts  of 
available  bed  days  and  patient  days  at 
§§  412.105(b)  and  412.106(a)(l)(ii)  when 
the  swing-bed  is  used  to  furnish  SNF 
care.8 

Observation  beds  and  swing-beds  are 
both  special,  frequently  temporary, 
alternative  uses  of  acute  inpatient  care 
beds.  That  is,  only  the  days  an  acute 
inpatient  care  unit  bed  is  used  to 
provide  outpatient  observation  services 
are  to  be  deducted  from  the  available 
bed  count  under  §412. 105(b). 
Otherwise,  the  bed  is  considered 
available  for  acute  care  services  (as  long 
as  it  otherwise  meets  the  criteria  to  be 
considered  available).  This  same  policy 
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applies  for  swing-beds.  The  policies  to 
exclude  observation  bed  days  and 
swing-bed  days  stem  from  the  fact  that 
these  bed  days  are  not  payable  under 
the  IPPS  (unless  the  patient  is 
ultimately  admitted,  in  the  case  of 
observation  bed  days). 

Some  hospitals  have  contested  our 
policy  excluding  swing-beds  and  patient 
days  and  observation  beds  and  patient 
days  under  existing  §§  412.105(b)  and 
412.106(a)(l){ii).  For  example,  in  Clark 
Regional  Medical  Center  v.  United 
States  Department  of  Health  &■  Human 
Services.  314  F.3d  241  (6th  Cir.  2002). 
the  court  upheld  the  district  court's 
ruling  that  all  bed  types  not  specifically 
excluded  from  the  definition  of 
available  bed  days  in  the  regulations 
must  be  included  in  the  count  of 
available  bed  days.  The  hospitals 
involved  in  this  decision  wanted  to 
include  observation  and  swing-bed  days 
in  their  bed  count  calculation  in  order 
to  qualify  for  higher  DSH  payments  as 
100  bed  hospitals.  The  Court  found  that 
"the  listing  of  beds  to  be  excluded  from 
the  count  restricts  the  class  of  excluded 
beds  only  to  those  specifically  listed." 
Because  observation  beds  and  swing- 
beds  are  not  currently  specifically 
mentioned  in  §  412.105(b)  as  being 
excluded  from  the  bed  count,  the  Court 
ruled  that  these  beds  must  be  included 
in  the  count. 

The  list  of  the  types  of  beds  excluded 
from  the  count  under  existing 
§  412.105(b)  was  never  intended  to  be 
an  exhaustive  list  of  all  of  the  types  of 
beds  to  be  excluded  from  the  bed  count 
under  this  provision.  In  fact,  over  the 
years,  specific  bed  types  have  been 
added  to  the  list  as  clarifications  of  the 
types  of  beds  to  be  excluded,  not  as  new 
exclusions  (see  the  September  1,  19S4 
Federal  Register  (59  FR  45373)  and 
September  1,  1995  Federal  Register  (60 
FR  45810),  where  we  clarified 
exclusions  under  our  policy  that  were 
not  previously  separately  identified  in 
the  regulation  text). 

Courts  also  have  recently  found  that 
observation  and  swing-bed  days  are 
included  under  the  'plain  meaning'  of 
§412.106(a)(l)(ii),  which  reads:  "The 
number  of  patient  days  includes  only 
those  days  attributable  to  areas  of  the 
hospital  that  are  subject  to  the 
prospective  payment  system  and 
excludes  all  others."  However,  the 
preamble  language  when  this  provision 
was  promulgated  clarified  its  meaning 
(53  FR  38480): 

•  "Although  previously  the  Medicare 
regulations  did  not  specifically  define 
the  inpatient  days  for  use  in  the 
computation  of  a  hospital's 
disproportionate  shaie  patient 
percentage,  we  believe  that,  based  on  a 
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reading  of  the  language  in  section 
1886(d)(5)(F)  of  the  Act,  which 
implements  the  disproportionate  share 
provision,  we  are  in  fact  required  to 
consider  only  those  inpatient  days  to 
which  the  prospective  payment  system 
applies  in  determining  a  prospective 
payment  hospital's  eligibility  for  a 
disproportionate  share  adjustment." 

Our  policy  excluding  outpatient 
observation  and  swing-bed  days  is 
consistent  with  this  regulatory 
interpretation  of  days  to  be  counted 
under  §412. 106(a)(l)(ii).  That  is,  the 
services  provided  in  these  beds  are  not 
payable  under  the  IPPS  (unless  the 
patient  is  admitted,  in  the  case  of 
observation  bed  days). 

As  outlined  previously,  our  consistent 
and  longstanding  policy,  which  has 
been  reviewed  and  upheld  previously 
by  several  courts,  including  the  United 
States  District  Court  for  the  District  of 
Columbia,  is  based  on  the  principle  of 
counting  beds  in  the  same  manner  as 
the  patient  days  and  costs  are  treated. 
Our  policy  to  exclude  observation  and 
swing-bed  days  under  the  regulations  at 
§ 412.105(b)  and  §412.106(a)(l)(ii) 
stems  from  this  policy. 

However,  we  are  proposing  to  amend 
our  policy  with  respect  to  observation 
bed  days  of  patients  who  ultimately  are 
admitted.  As  noted  previously,  our 
current  policy  is  that  these  bed  days  are 
excluded  from  the  available  bed  day  and 
the  patient  day  counts.  This  policy  was 
communicated  in  a  memorandum  to  all 
CMS  Regional  Offices  on  February  27, 
1997.  Specifically,  we  are  proposing 
that,  if  a  patient  is  admitted  as  an  acute 
inpatient  subsequent  to  receiving 
outpatient  observation  services,  because 
the  charges  of  the  observation  ancillary 
services  the  patient  receives  are 
currently  treated  as  inpatient  charges  on 
the  cost  report,  in  order  to  be  consistent 
with  our  policy  to  treat  the  costs  and 
patient  days  consistently,  we  will  begin 
to  include  the  patient  bed  days 
associated  with  the  observation  services 
in  the  inpatient  bed  day  count. 

In  order  to  avoid  any  potential  future 
misunderstandings  about  our  policies 
regarding  the  exclusion  of  observation 
and  swing-bed  days  under  the 
regulations  at  §  412.105(b)  and 
§412.106(a)(l)(ii),  we  are  proposing  to 
revise  our  regulations  to  specify  oiu" 
policy  that  observation  and  swing-bed 
bed  days  are  to  be  excluded  from  the 
counts  of  both  available  beds  and 
patient  days,  unless  a  patient  treated  in 
an  observation  bed  is  ultimately 
admitted,  in  which  case  the  beds  and 
days  would  be  included  in  those  counts. 


5.  Labor,  Delivery,  Recovery,  and 
Postpartum  Beds  and  Days 

Prior  to  December  1991,  Medicare's 
policy  on  counting  days  for  maternity 
patients  required  an  inpatient  day  to  be 
counted  for  an  admitted  maternity 
patient  in  the  labor/delivery  room  at  the 
census  taking  hour.  This  is  consistent 
with  Medicare  policy  for  counting  days 
for  admitted  patients  in  any  other 
ancillary  department  at  the  census- 
taking  hour.  However,  based  on 
decisions  adverse  to  the  government 
regarding  this  policy  in  a  number  of 
Federal  courts  of  appeal,  including  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  the  policy 
regarding  the  counting  of  inpatient  days 
for  maternity  patients  was  revised. 

Therefore,  our  current  policy 
regarding  the  treatment  of  labor  and 
delivery  bed  days  was  initially 
described  in  Section  2205.2  of  the  PRM. 
Section  2205.2.  of  the  PRM  states  that  a 
maternity  inpatient  in  the  labor/deliver}' 
room  at  midnight  is  not  included  in  the 
census  of  inpatient  routine  care  if  the 
patient  has  not  occupied  an  inpatient 
routine  bed  at  some  time  since 
admission.  For  example,  if  a  Medicaid 
patient  is  in  the  labor  room  at  the 
census  and  has  not  yet  occupied  a 
routine  bed,  the  bed  day  is  not  counted 
as  a  routine  bed  day  of  care  in  Medicaid 
or  total  days  and,  therefore,  is  not 
included  in  the  counts  under  existing 
§§  412.105(b)  and  412.106(a)(l)(ii).  If  the 
patient  is  in  the  labor  room  at  the 
census  but  had  first  occupied  a  routine 
bed,  a  routine  bed  day  is  counted,  in 
Medicaid  and  total  days,  for  DSH 
purposes  and  for  apportioning  the  cost 
of  routine  care  on  the  cost  report 
(consistent  with  our  longstanding  policy 
to  treat  days,  costs,  and  beds  similarly). 

Increasingly,  hospitals  are  redesigning 
their  maternity  areas  from  separate  labor 
and  delivery  rooms  apart  from  the 
postpartum  rooms,  to  single  labor, 
delivery  room,  and  postpartum  (LDRP) 
rooms.  In  order  to  appropriately  track 
the  days  and  costs  of  LDRP  rooms,  it  is 
necessary  to  apportion  them  between 
the  labor  and  delivery  ancillary  cost 
center  and  the  routine  adults  and 
pediatrics  cost  center.  This  is  done  by 
determining  the  proportion  of  the 
patient's  stay  in  the  LDRP  room  that  the 
patient  was  receiving  ancillary  services 
(labor  and  delivery)  as  opposed  to 
routine  adult  and  pediatric  services 
(recovery  and  postpartum). 

An  example  of  this  would  be  if  25 
percent  of  the  patient's  time  in  the 
LDRP  room  was  for  labor/ delivery 
services  and  75  percent  for  routine  care, 
over  the  course  of  a  4-day  stay  in  the 
LDRP  room.  In  that  case,  75  percent  of 


the  time  the  patient  spent  in  the  LDRP 
room  is  applied  to  the  total  bed  days 
and  costs  (resulting  in  3  routine  adults 
and  pediatrics  bed  days  for  this  patient, 
75  percent  of  4  total  days).  The  resulting 
days  (or  portion  of  days)  are  included  in 
total  days  and  in  Medicaid  days  for  all 
purposes.  For  purposes  of  determining 
hospital  bed  count,  the  time  when  the 
beds  are  unoccupied  should  be  counted 
as  available  bed  days  using  an  average 
percentage  (for  example,  75  percent 
adults  and  pediatrics  and  25  percent 
ancillary)  based  on  all  patients.  In  other 
words,  75  percent  of  the  days  the  bed  is 
unoccupied  would  be  counted  in  the 
available  bed  count.  / 

We  realize  that  it  may  be  burdensome 
for  a  hospital  to  determine  for  each 
patient  in  this  type  of  room  the  amount 
of  time  spent  in  labor/delivery  and  the 
amount  of  time  spent  receiving  routine 
care.  Alternatively,  the  hospital  could 
calculate  an  average  percentage  of  time 
patients  receive  ancillary  services,  as 
opposed  to  routine  inpatient  care  diuing 
a  typical  month,  to  apply  the  rest  of  the 
year. 

6.  Days  Associated  with  Demonstration 
Projects  Under  Section  1115  of  the  Act 

Some  States  extend  medical  benefits 
to  a  given  population  that  could  not 
have  been  made  eligible  for  Medicaid 
under  a  State  plan  amendment  under 
section  1902(r)(2)  or  section  1931(b)  of 
the  Act,  under  a  demonstration  under  a 
section  1115(a)(2)  demonstration  project 
(also  referred  to  as  a  section  1115 
waiver).  These  populations  are  specific, 
finite  populations  identifiable  in  the 
award  letters  and  special  terms  and 
conditions  for  the  demonstrations. 

On  January  20,  2000,  we  issued  an 
interim  final  rule  with  comment  period 
(65  FR  3136),  followed  by  a  final  rule 
issued  on  August  1,  2000  (65  FR  47086 
through  47087),  to  allow  hospitals  to 
include  the  patient  days  of  all 
populations  that  receive  benefits  under 
a  section  1115  demonstration  project  in 
calculating  the  Medicare  DSH 
adjustment.  Previously,  hospitals  were 
to  include  only  those  days  for 
populations  under  the  section  1115 
demonstration  project  who  were,  or 
could  have  been  made,  eligible  under  a 
State  plan.  Patient  days  of  those 
expansion  waiver  groups  who  could  not 
be  made  eligible  for  medical  assistance 
under  the  State  plan  were  not  to  be 
included  for  determining  Medicaid 
patient  days  in  calculating  the  Medicare 
DSH  patient  percentage.  Under  the 
January  20,  2000  interim  final  rule  with 
comment  period  (65  FR  3137),  hospitals 
could  include  in  the  numerator  of  the 
Medicaid  fraction  those  patient  days  for 
individuals  who  receive  benefits  under 


a  section  1115  expansion  waiver 
demonstration  project  (effective  with 
discharges  occurring  on  or  after  January 
20,  2000). 

In  the  January  20,  2000  interim  final 
rule  with  comment  period,  we 
explained  that  including  the  section 
1115  expansion  populations  "in  the 
Medicare  DSH  calculation  is  fully 
consistent  with  the  Congressional  goals 
of  the  Medicare  DSH  adjustment  to 
recognize  the  higher  costs  to  hospitals  of 
treating  low-income  individuals  covered 
under  Medicaid." 

Since  that  revision,  we  have  become 
aware  that  there  are  certain  section  1115 
demonstration  projects  that  serve 
expansion  populations  with  benefit 
packages  so  limited  that  the  benefits  are 
not  similar  to  the  medical  assistance 
available  under  a  Medicaid  State  plan. 
These  section  1115  demonstration 
projects  extend  coverage  only  for 
specific  services  and  do  not  include 
inpatient  care  in  the  hospital.  Because 
of  the  limited  nature  of  the  coverage 
offered,  the  population  involved  may 
have  a  significantly  higher  income  than 
traditional  Medicaid  beneficiaries. 

In  allowing  hospitals  to  include 
patient  days  related  to  section  1115 
expansion  waiver  populations,  our 
intention  was  to  include  patient  days  of 
section  1115  expansion  waiver 
populations  who  receive  benefits  under 
the  demonstration  project  that  are 
similar  to  those  available  to  traditional 
Medicaid  beneficiaries,  including 
inpatient  benefits.  Because  of  the 
differences  between  expansion 
populations  in  these  limited  benefit 
demonstrations  and  traditional 
Medicaid  beneficiaries,  we  are 
proposing  that  the  Medicare  DSH 
calculation  should  exclude  from 
treatment  as  Medicaid  patient  days 
those  patient  days  attributable  to  limited 
benefit  section  1115  expansion  waiver 
populations  (proposed 
§412.106(b)(4)(i)). 

For  example,  a  State  may  extend  a 
family  planning  benefit  to  an  individual 
for  2  years  after  she  has  received  the  60- 
day  postpartum  benefit  under  Medicaid, 
or  a  State  may  choose  to  provide  a 
family  planning  benefit  to  all 
individuals  below  a  certain  income 
level,  regardless  of  having  previously 
received  the  Medicaid  postpartum 
benefit.  This  is  a  limited,  temporary 
benefit  that  is  generally  administered  in 
a  clinic  setting  (see  section  1905(a)(4)(C) 
of  the  Act).  Also,  a  number  of  States  are 
developing  demonstrations  that  are 
limited  to  providing  beneficiaries  an 
outpatient  prescription  drug  benefit. 
Generally,  these  limited  benefits  under 
a  demonstration  project  do  not  include 
inpatient  benefits.  If  a  hospital  were  to 


include  the  days  attributable  to  patients 
receiving  benefits  imder  such  a  limited 
benefit,  the  hospital  would  be  able  to 
receive  higher  DSH  payments,  perhaps 
substantially,  for  patients  who  may 
otherwise  be  insured  for  inpatient  care. 
For  example,  these  limited 
demonstrations  provide  benefits  that 
may  be  needed  to  supplement  private 
insurance  coverage  for  individuals  who 
do  not  have  incomes  low  enough  to 
qualify  for  Medicaid  under  the  State 
plan.  We  do  not  believe  such  patients 
should  be  counted  in  the  DSH  patient 
percentage  as  eligible  for  title  XIX. 

As  we  nave  noted  previously,  at  the 
time  the  Congress  enacted  the  Medicare 
DSH  adjustment  provision,  there  were 
no  approved  section  1115 
demonstration  projects  involving 
expansion  populations  and  the  statute 
does  not  address  the  treatment  of  these 
days.  Although  we  did  not  initially 
include  patient  days  for  individuals 
who  receive  extended  benefits  only 
under  a  section  1115  demonstration 
project,  we  nevertheless  expanded  our 
policy  in  the  January  20,  2000  revision 
to  these  rules  to  include  such  patient 
days.  We  now  believe  that  this  reading 
is  warranted  only  to  the  extent  that 
those  individuals  receive  inpatient 
benefits  under  the  section  1115 
demonstration  project. 

Therefore,  we  are  proposing  to  revise 
§  412.106(b)(4)(i)  to  clarify  that  patients 
must  be  eligible  for  medical  assistance 
inpatient  hospital  benefits  under  an 
approved  State  Medicaid  plan  (or 
similar  benefits,  including  inpatient 
hospital  benefits,  under  a  section  1115 
demonstration  project)  in  order  for  their 
hospital  inpatient  days  to  be  counted  as 
Medicaid  days  in  the  calculation  of  a 
hospital's  DSH  patient  percentage. 
Under  this  proposed  clarification, 
hospital  inpatient  days  attributed  to 
patients  who  do  not  receive  coverage  for 
inpatient  hospital  benefits  either  under 
the  approved  State  plan  or  through  a 
section  1115  demonstration  would  not 
be  counted  in  the  calculation  of 
Medicaid  days  for  purposes  of 
determining  a  hospital's  DSH  patient 
percentage. 

Under  this  reading,  in  the  examples 
given  above,  the  days  associated  with  a 
hospital  inpatient  who  receives 
coverage  of  prescription  drugs  or  family 
planning  services  on  an  outpatient 
basis,  but  no  inpatient  hospital 
coverage,  through  either  a  Medicaid 
State  plan  or  a  section  1115 
demonstration,  would  not  be  counted  as 
Medicaid  days  for  purposes  of 
determining  the  DSH  patient 
percentage. 

This  proposed  revision  would  address 
an  unintended  potential  consequence  of 


ova  interpretation  that  hospitals  may 
include  in  the  DSH  calculation  patient 
days  associated  with  section  1115 
demonstration  populations  (65  FR 
3136).  As  discussed  above,  that 
interpretation  was  based  on  om-  finding 
that  individuals  receiving  a 
comprehensive  benefit  package  under  a 
section  1115  demonstration  project 
could  appropriately  be  included  in  the 
numerator  of  the  Medicaid  fraction  even 
though  the  statute  does  not  require  such 
an  inclusion,  but  did  not  address 
individuals  who  were  receiving  limited 
benefit  packages  under  a  section  1115 
demonstration  project. 

7.  Dual-Eligible  Patient  Days 

As  described  above,  the  DSH  patient 
percentage  is  equal  to  the  sum  of  the 
percentage  of  Medicare  inpatient  days 
attributable  to  patients  entitled  to  both 
Medicare  Part  A  and  SSI  benefits,  and 
the  percentage  of  total  inpatient  days 
attributable  to  patients  eligible  for 
Medicaid  but  not  entitled  to  Medicare 
Part  A  benefits.  If  a  patient  is  a  Medicare 
beneficiary'  who  is  adso  eligible  for 
Medicaid,  the  patient  is  considered 
dual-eligible  and  the  patient  days  are 
included  in  the  Medicare  fraction  of  the 
DSH  patient  percentage  but  not  the 
Medicaid  fraction.  This  is  consistent 
with  the  language  of  section 
1886(d)(5)(F)(vi)(II)  of  the  Act.  which 
specifies  that  patients  entitled  to 
benefits  under  Part  A  are  excluded  from 
the  Medicaid  fraction. 

This  policy  currently  applies  even 
after  the  patient's  Medicare  coverage  is 
exhausted.  In  other  words,  if  a  dual- 
eligible  patient  is  admitted  without  any 
Medicare  Part  A  coverage  remaining,  or 
the  patient  exhausts  Medicare  Part  A 
coverage  while  an  inpatient,  his  or  her 
patient  days  are  counted  in  the 
Medicare  fraction  before  and  after 
Medicare  coverage  is  exhausted.  This  is 
consistent  with  our  inclusion  of 
Medicaid  patient  days  even  after  the 
patient's  Medicaid  coverage  is 
exhausted. 

We  are  proposing  to  change  our 
policy,  to  begin  to  count  in  the 
Medicaid  fraction  of  the  DSH  patient 
percentage  the  patient  days  of  dual- 
eligible  Medicare  beneficiaries  whose 
Medicare  coverage  has  expired.  We  note 
the  statute  referenced  above  stipulates 
that  patient  days  attributable  to  patients 
entitled  to  benefits  under  Medicare  Part 
A  are  to  be  excluded  from  the  Medicaid 
fraction,  while  the  statute  specifies  the 
Medicaid  fraction  is  to  include  patients 
who  are  eligible  for  Medicaid. 

As  noted  above,  our  current  policy 
regarding  dual-eligible  patient  days  is 
that  they  are  counted  in  the  Medicare 
fraction  and  excluded  from  the 
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Medicaid  fraction,  even  if  the  patient's 
Medicare  Part  A  coverage  has  been 
exhausted.  We  believe  this 
interpretation  is  consistent  with  the 
statutory  intent  of  section 
1886(d)(5)(F)(vi)(II)  of  the  Act.  However, 
we  recognize  there  are  other  plausible 
interpretations.  In  addition,  on  a  more 
practical  level,  we  recognize  it  is  often 
difficult  for  fiscal  intermediaries  to 
differentiate  the  days  for  dual-eligible 
patients  whose  Part  A  coverage  has  been 
exhausted.  The  degree  of  difficulty 
depends  on  the  data  provided  by  the 
States,  which  may  vary  from  one  State 
to  the  next.  Some  States  identify  all 
dual-eligible  beneficiaries  in  their  lists 
of  Medicaid  patient  days  provided  to 
the  hospitals,  while  in  other  States  the 
fiscal  intermediary  must  identify  patient 
days  attributable  to  dual-eligible 
beneficiaries  by  matching  Medicare  Part 
A  bills  with  the  list  of  Medicaid  patients 
provided  by  the  State.  The  latter  case  is 
problematic  when  Medicare  Part  A 
coverage  is  exhausted  because  no 
Medicare  Part  A  bill  may  be  submitted 
for  these  patients.  Thus,  the  fiscal 
intermediary  has  no  data  by  which  to 
readily  verify  any  adjustment  for  these 
cases  in  the  Medicaid  data  provided  by 
the  hospital.  Currently,  the  fiscal 
intermediaries  are  reliant  on  the 
hospitals  to  identify  the  days 
attributable  to  dual-eligible  beneficiaries 
so  these  days  can  be  excluded  from  the 
Medicaid  patient  days  count. 

Therefore,  in  order  to  facilitate 
consistent  handling  of  these  days  across 
all  hospitals,  we  are  proposing  that  the 
days  of  patients  who  have  exhausted 
their  Medicare  Part  A  coverage  will  no 
longer  be  included  in  the  Medicare 
fraction.  Instead,  we  are  proposing  these 
days  should  be  included  in  the 
Medicaid  fraction  of  the  DSH 
calculation.  (We  note  that  not  all  SSI 
recipients  are  Medicaid  eligible. 
Therefore,  it  will  not  be  automatic  that 
the  patient  days  of  SSI  recipients  will  be 
counted  in  the  Medicaid  fraction  when 
their  Part  a  coverage  expires.) 

Under  this  proposed  change,  before  a 
hospital  could  count  patient  days 
attributable  to  dual-eligible  beneficiaries 
in  the  Medicaid  fraction,  the  hospital 
must  submit  documentation  to  the  fiscal 
intermediary  that  justifies  including  the 
days  in  the  Medicaid  fraction  after  the 
Medicare  Part  A  benefits  have  been 
exhausted.  That  is,  if  the  State  provides 
data  on  all  the  days  associated  with  all 
dual-eligible  patients  treated  at  a 
hospital,  regardless  of  whether  the 
beneficiary  had  Medicare  Part  A 
coverage,  the  hospital  is  responsible  for 
providing  documentation  showing 
which  days  should  be  included  in  the 


Medicaid  fraction  because  Medicare 
Part  A  coverage  was  exhausted. 

8.  Medicare+Choice  (M+C)  Days 

Under  §422.1,  an  M+C  plan  "means 
health  benefits  coverage  offered  under  a 
policy  or  contract  by  an  M+C 
organization  that  includes  a  specific  set 
of  health  benefits  offered  at  a  uniform 
premium  and  uniform  level  of  cost- 
sharing  to  all  Medicare  beneficiaries 
residing  in  the  service  area  of  the  M+C 
plan."  Generally,  each  M+C  plan  must 
provide  coverage  of  all  services  that  are 
covered  by  Medicare  Part  A  and  Part  B 
(or  just  Part  B  if  the  M+C  plan  enrollee 
is  only  entitled  to  Part  B). 

We  have  received  questions  whether 
patients  enrolled  in  an  M+C  Plan  should 
be  counted  in  the  Medicare  fraction  or 
the  Medicaid  fraction  of  the  DSH  patient 
percentage  calculation.  The  question 
stems  from  whether  M+C  plan  enroUees 
are  entitled  to  benefits  under  Medicare 
Part  A  since  M+C  plans  are 
administered  through  Medicare  Part  C. 

We  note  that,  under  §422.50,  an 
individual  is  eligible  to  elect  an  M+C 
plan  if  he  or  she  is  entitled  to  Medicare 
Part  A  and  enrolled  in  Part  B.  However, 
once  a  beneficiary  has  elected  to  join  an 
M+C  plan,  that  beneficiary's  benefits  are 
no  longer  administered  imder  Part  A. 

Therefore,  we  are  proposing  to  clarify' 
that  once  a  beneficiary  elects  Medicare 
Part  C,  those  patient  days  attributable  to 
the  beneficiary  should  not  be  included 
in  the  Medicare  fraction  of  the  DSH 
patient  percentage.  These  patient  days 
should  be  included  in  the  count  of  total 
patient  days  in  the  Medicaid  fraction 
(the  denominator),  and  the  patient's 
days  for  the  M+C  beneficiary  who  is 
also  eligible  for  Medicaid  would  be 
included  in  the  numerator  of  the 
Medicaid  fraction. 

D.  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  Reclassification 
Process  (§412.230) 

With  the  creation  of  the  MGCRB, 
»  beginning  in  FY  1991,  under  section 
1886(d)(10)  of  the  Act,  hospitals  could 
request  reclassification  from  one 
geographic  location  to  another  for  the 
purpose  of  using  the  other  area's 
standardized  amount  for  inpatient 
operating  costs  or  the  wage  index  value, 
or  both  (September  6,  1990  interim  final 
rule  with  comment  period  (55  PR 
36754),  June  4,  1991  final  rule  with 
comment  period  (56  FR  25458),  and 
June  4,  1992  proposed  rule  (57  FR 
23631)).  Implementing  regulations  in 
subpart  L  of  part  412  (§§412.230  efseq.) 
set  forth  criteria  and  conditions  for 
redesignations  for  purposes  of  the  wage 
index  or  the  average  standardized 
amount,  or  both,  from  rural  to  urban, 


rural  to  rural,  or  from  an  urban  area  to 
another  urban  area,  with  special  rules 
for  SCHs  and  rural  referral  centers. 

Effective  with  reclassifications  for  FY 
2003,  section  1886(d)(10)(D)(vi)(II)  of 
the  Act  provides  that  the  MGCRB  must 
use  the  average  of  the  3  years  of  hourly 
wage  data  from  the  most  recently 
published  data  for  the  hospital  when 
evaluating  a  hospital's  request  for 
reclassification.  The  regulations  at 
§412.230(e)(2)(ii)  stipulate  that  the 
wage  data  are  taken  from  the  CMS 
hospital  wage  survey  used  to  construct 
the  wage  index  in  effect  for  prospective 
payment  purposes.  To  evaluate 
applications  for  wage  index 
reclassifications  for  FY  2004,  the 
MGCRB  used  the  3 -year  average  hourly 
wages  published  in  Table  2  of  the 
August  1,  2002  IPPS  final  rule  (67  FR 
50135).  These  average  hourly  wages  are 
taken  from  data  used  to  calculate  the 
wage  indexes  for  FY  2001,  FY  2002,  and 
FY  2003,  based  on  cost  reporting 
periods  beginning  duiring  FY  1997,  FY 
1998,  and  FY  1999,  respectively. 

Last  year,  we  received  a  comment 
suggesting  that  we  allow  for  the 
correction  of  inaccurate  data  from  prior 
years  as  part  of  a  hospital's  bid  for 
geographic  reclassification  (67  FR 
50027).  The  commenter  suggested  that 
not  to  allow  corrections  to  the  data 
results  in  inequities  in  the  calculation  in 
the  average  hourly  wage  for  purposes  of 
reclassification.  In  the  August  1,  2002 
IPPS  final  rule,  we  responded: 

"Hospitals  have  ample  opportunity  to 
verify  the  accuracy  of  the  wage  data 
used  to  calculate  their  wage  index  and 
to  request  revisions,  but  must  do  so 
within  the  prescribed  timelines.  We 
consistently  instruct  hospitals  that  they 
are  responsible  for  reviewing  their  data 
and  availing  themselves  to  the 
opportunity  to  correct  their  wage  data 
within  the  prescribed  timeframes.  Once 
the  data  are  finalized  and  the  wage 
indexes  published  in  the  final  rule,  they 
may  not  be  revised,  except  through  the 
mid-year  correction  process  set  forth  in 
the  regulations  at  §412.63(x)(2). 
Accordingly,  it  has  been  our  consistent 
policy  that  if  a  hospital  does  not  request 
corrections  within  the  prescribed 
timeframes  for  the  development  of  the 
wage  index,  the  hospital  may  not  later 
seek  to  revise  its  data  in  an  attempt  to 
qualify  for  MGCRB  reclassification. 

"Allowing  hospitals  the  opportunity 
to  revise  their  data  beyond  the  timelines 
required  to  finalize  the  data  used  to 
calculate  the  wage  index  each  year 
would  lessen  the  importance  of 
complying  with  those  deadlines.  The 
likely  result  would-be  that  the  data  used 
to  compute  the  wage  index  would  not 
be  as  carefully  scrutinized  because 


hospitals  would  know  they  may  change 
it  later,  leading  to  inaccuracy  in  the  data 
and  less  stability  in  the  wage  indexes 
from  year  to  year." 

Since  responding  to  this  comment  in 
the  FY  2003  IPPS  final  rule,  we  have 
become  aware  of  a  situation  in  which  a 
hospital  does  not  meet  the  criteria  to 
reclassify  because  its  wage  data  were 
erroneous  in  prior  years,  and  these  data 
are  now  being  used  to  evaluate  its 
reclassification  application.  In  addition, 
in  this  situation,  the  hospital's  wage 
index  was  subject  to  the  rural  floor 
because  the  hospital  was  located  in  an 
urban  area  with  an  actual  wage  index 
below  the  statewide  nural  wage  index 
for  the  State,  and  it  was  for  a  time 
period  predfeding  the  requirement  for 
using  3  years  of  data.  Therefore,  the 
hospital  contends,  it  had  no  incentive  to 
ensure  its  wage  data  were  completely 
accurate.  (However,  we  would  point  out 
that  hospitals  are  required  to  certify  that 
thrar  cost  reports  submitted  to  CMS  are 
complete  and  accurate.  Furthermore, 
inaccurate  or  incomplete  reporting  may 
have  other  payment  implications 
beyond  the  wage  index.) 

While  we  continue  to  have  all  of  the 
concerns  we  expressed  in  last  year's 
final  rule,  we  now  more  fully 
understand  this  particular  hospital's 
situation.  Although  we  do  have 
administrative  authority  to  establish  a 
policy  allowing  corrections  for  this 
particular  set  of  circimistances,  we  are 
concerned  about  establishing  a 
precedent  that  could  reduce  the 
importance  of  ensuring  that  the  final 
wage  data  published  in  the  annual  IPPS 
final  rule  are  complete  and  accurate.  As 
we  indicated  in  our  response  last  year, 
we  are  concerned  this  could  lead  to  less 
accuracy  and  stability  in  the  wage 
indexes  from  year  to  year. 

However,  we  are  soliciting  comments 
on  whether  it  may  be  appropriate  to 
establish  a  policy  whereby,  for  the 
limited  piu-pose  of  qualifying  for 
reclassification  based  on  data  from  years 
preceding  the  establishment  of  the  3- 
year  requirement  (that  is,  cost  reporting 
years  beginning  before  FY  2000),  a 
hospital  in  an  urban  area  that  was 
subject  to  the  rural  floor  for  the  period 
during  which  the  wage  data  the  hospital 
wishes  to  revise  were  used  to  calculate 
the  wage  index,  a  hospital  may  request 
that  its  wage  data  be  revised. 

E.  Costs  of  Approved  Nursing  and  Allied 
Health  Education  Activities  (§413.85) 

1.  Background 

Medicare  has  historically  paid 
providers  for  the  share  of  the  costs  that 
providers  incur  in  connection  with 
approved  educational  activities.  The 


activities  may  be  divided  into  the 
following  three  general  categories  to 
which  different  payment  policies  apply: 

•  Approved  graduate  medical 
education  (GME)  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry- 
Medicare  makes  direct  and  indirect 
medical  education  payments  to 
hospitals  for  residents  training  in  these 
programs.  Existing  policy  on  direct  GME 
payment  is  found  at  42  CFR  413.86,  and 
for  indirect  GME  payment  at  42  CFR 
412.105. 

•  Approved  niu-sing  and  allied  health 
education  programs  operated  by  the 
provider.  The  costs  of  these  programs 
are  excluded  from  the  definition  of 
inpatient  hospital  operating  costs  and 
are  not  included  in  the  calculation  of 
payment  rates  for  hospitals  paid  under 
the  IPPS  or  in  the  calculation  of 
payments  to  hospitals  and  hospital  units 
excluded  from  the  IPPS  that  are  subject 
to  the  rate-of-increase  ceiling.  These 
costs  are  separately  identified  and 
"passed  through"  (that  is,  paid 
separately  on  a  reasonable  cost  basis). 
Existing  regulations  on  nursing  and 
allied  health  education  program  costs 
are  located  at  42  CFR  413.85. 

•  All  other  costs  that  can  be 
categorized  as  educational  programs  and 
activities  are  considered  to  be  part  of 
normal  operating  costs  and  are  included 
in  the  per  discharge  amount  for 
hospitals  subject  to  the  IPPS,  or  are 
included  as  reasonable  costs  that  are 
subject  to  the  rate-of-increase  limits  for 
hospitals  and  hospital  units  excluded 
from  the  IPPS. 

In  this  section,  we  are  proposing  to 
clarify'  our  policy  governing  payments  to 
hospitals  for  provider-operated  nursing 
and  allied  health  education  programs. 
Under  the  regulations  at  §  413.85  ("Cost 
of  approved  nursing  and  allied  health 
educational  activities").  Medicare 
makes  reasonable  cost  payment  to 
hospitals  for  provider-operated  nursing 
and  allied  health  education  programs.  A 
program  is  considered  to  be  provider- 
operated  if  the  hospital  meets  the 
criteria  specified  in  §  413.85(f),  which 
means  the  hospital  directly  incurs  the 
training  costs,  controls  the  curriculum 
and  the  administration  of  the  program, 
employs  the  teaching  staff,  and  provides 
and  controls  both  clinical  training  and 
classroom  instruction  (where 
applicable)  of  a  nursing  or  allied  health 
education  program. 

In  the  January  12,  2001  Federal 
Register  (66  FR  3358),  we  published  a 
final  rule  that  tlarified  the  policy  for 
payments  for  approved  nursing  and 
allied  health  education  activities  in 
response  to  section  6205(b)(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239)  and  sections- 


4004(b)(1)  and  (2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508). 

Section  6205(b)(2)  of  Public  Law  101- 
239  directed  the  Secretary  to  publish 
regulations  clarifying  the  rules 
governing  allowable  costs  of  approved 
educational  activities.  The  Secretary 
was  directed  to  publish  regulations  to 
specify  the  conditions  under  which 
those  costs  are  eligible  for  pass-through, 
including  the  requirement  that  there  be 
a  relationship  between  the  approved 
nursing  or  allied  health  education 
program  and  the  hospital.  Section 
4004(b)(1)  of  Public  Law  101-508 
provides  an  exception  to  the 
requirement  that  programs  be  provider- 
operated  to  receive  pass-through 
payments.  The  section  provides  that, 
effective  for  cost  reporting  periods 
begiiming  on  or  after  October  1,  1990,  if 
certain  conditions  are  met,  the  costs 
incurred  by  a  hospital  (or  by  an 
educational  institution  related  to  the 
hospital  by  common  ownership  or 
control)  for  clinical  training  (as  defined 
by  the  Secretary)  conducted  on  the 
premises  of  the  hospital  under  an 
approved  nursing  or  allied  health 
education  program  that  is  not  operated 
by  the  hospital  are  treated  as  pass- 
through  costs  and  paid  on  the  basis  of 
reasonable  cost.  Section  4004(b)(2)  of 
Public  Law  101-508  sets  forth  the 
conditions  that  a  hospital  must  meet  to 
receive  payment  on  a  reasonable  cost 
basis  under  section  4004(b)(1).    , 

2.  Continuing  Education  Issue  for 
Nursing  and  Allied  Health  Education 

Since  publication  of  the  January  12, 
2001  final  rule  on  nursing  and  allied 
health  education,  we  have  encountered 
questions  concerning  the  substantive 
difference  between  provider-operated 
continuing  education  programs  for 
nursing  and  allied  health  education 
(which  would  not  be  reimbursable 
under  Medicare  on  a  reasonable  cost 
basis)  and  provider-operated  approved 
programs  that  are  eligible  to  receive 
Medicare  reasonable  cost  payment.  In 
that  final  rule,  we  stated  that  Medicare 
would  generally  provide  reasonable  cost 
payment  for  "programs  of  long  duration 
designed  to  develop  trained 
practitioners  in  a  nursing  or  allied 
health  discipline,  such  as  professional 
nursing  or  occupational  therapy.  This  is 
contrasted  with  a  continuing  education 
program  of  a  month  to  a  year  in  duration 
in  which  a  practitioner,  such  as  a 
registered  nurse,  receives  training  in  a 
specialized  skill  such  as  enterostomal 
therapy.  While  such  training  is 
undoubtedly  valuable  in  enabling  the 
nurse  to  treat  patients  with  special 
needs  and  in  improving  the  level  of 
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patient  care  in  a  provider,  the  nurse, 
upon  completion  of  the  program, 
continues  to  hinction  as  a  registered 
nurse,  albeit  one  with  special  skills. 
Further  distinction  can  be  drawn 
between  this  situation  and  one  in  which 
a  registered  nurse  undergoes  years  of 
training  to  become  a  CRNA.  For  these 
reasons,  the  costs  of  continuing 
education  training  programs  are  not 
classified  as  costs  of  approved 
educational  activities  that  are  passed- 
through  and  paid  on  a  reasonable  cost 
basis.  Rather,  they  are  classified  as 
normal  operating  costs  covered  by  the 
prospective  payment  rate  or,  for 
providers  excluded  from  the  IPPS,  as 
costs  subject  to  the  target  rate-of- 
increase  limits"  (66  FR  3370). 

Accordingly,  upon  publication  of  the 
final  rule,  we  revised  §413. 85(h)(3)  to 
include  continuing  education  programs 
in  the  same  category  as  "educational 
seminars  and  workshops  that  increase 
the  quality  of  medical  care  or  operating 
efficiency  of  the  provider."  Costs 
associated  with  continuing  education 
programs,  as  stated  above,  are 
recognized  as  normal  operating  costs 
and  are  paid  in  accordance  with 
applicable  principles. 

We  received  an  inquiry  requesting 
further  clarification  on  what  is  meant  by 
continuing  education.  It  is  oiu  belief 
that  provider-operated  programs  that  do 
not  lead  to  any  specific  certification  in 
a  specialty  would  be  classified  as 
continuing  education.  By  certification, 
we  do  not  mean  certification  in  a 
specific  skill,  such  as  when  an 
individual  is  certified  to  use  a  specific 
piece  of  machinery  or  perform  a  specific 
procedure.  Rather,  we  believe 
certification  would  mean  the  ability  to 
perform  in  the  specialty  as  a  whole. 

Although,  in  trie  past,  we  believe  we 
have  allowed  hospitals  to  be  paid  for 
operating  a  pharmacy  "residency" 
program,  it  has  come  to  our  attention 
that  those  programs  do  not  meet  the 
criteria  for  approval  as  a  certified 
program.  Once  individuals  have 
finished  their  undergraduate  degree  in 
pharmacy,  there  are  some  individuals 
who  go  on  to  participate  in  1-year 
hospital-operated  postundergraduate 
programs.  It  is  our  understanding  that 
many  individuals  complete  the  1-year 
postundergraduate  program  practice 
pharmacy  inside  the  hospital  setting. 
However,  we  also  understand  that  there 
are  pharmacists  who  do  not  complete 
the  1-year  postundergraduate  program, 
but  have  received  the  undergraduate 
degree  in  pharmacy,  who  also  practice 
pharmacy  inside  the  hospital  setting. 
Because  pharmacy  students  need  not 
complete  the  1-year  residency  program 
to  be  eligible  to  practice  pharmacy  in 


the  hospital  setting,  the  1-year  programs 
that  presently  are  operated  by  hospitals 
would  be  considered  continuing 
education,  and  therefore,  would  be 
ineligible  for  pass-through  reasonable 
cost  payment. 

We  understand  that  all  individuals 
who  wish  to  be  nurses  practicing  in  a 
hospital  must  either  complete  a  4-year 
degree  program  in  a  university  setting, 
a  2-year  associate  degree  in  a 
community  or  junior  college  setting,  or 
a  diploma  program  traditionally  offered 
in  a  hospital  setting.  Since  participants 
that  complete  a  provider-operated 
diploma  nursing  program  could  not 
practice  as  nurses  without  that  training, 
the  diploma  nursing  programs  are  not 
continuing  education  programs  and, 
therefore,  may  be  eligible  for  pass- 
through  treatment. 

Because  of  the  apparent  confusion 
concerning  continuing  education 
programs  in  the  nursing  and  allied 
health  reasonable  cost  context,  we  are 
proposing  to  revise  §  413.85(h)(3)  to 
state  that  educational  seminars, 
workshops,  and  continuing  education 
programs  in  which  the  employees 
participate  that  enhance  the  quality  of 
medical  care  or  operating  efficiency  of 
the  provider  and,  effective  October  1, 
2003,  do  not  lead  to  certification 
required  to  practice  or  begin 
employment  in  a  nursing  or  allied 
health  specialty,  would  be  treated  as 
educational  activities  that  are  part  of 
normal  operating  costs.  We  also  are 
proposing  to  add  a  conforming 
definition  of  "certification"  for  purposes 
of  nursing  and  allied  health  education 
under  §413. 85(c)  to  mean  "the  ability  to 
practice  or  begin  employment  in  a 
specialty  as  a  whole." 

3.  Programs  Operated  by  Wholly  Owned 
Subsidiary  Educational  Institutions  of 
Hospitals 

Another  matter  that  has  come  to  CMS' 
attention  since  publication  of  the 
January  12,  2001  final  ride  (66  FR  3363) 
on  nursing  and  allied  health  education 
concerns  the  preamble  language  of  the 
rule,  which  states: 

"Concerning  those  hospitals  that  have 
established  their  own  educational 
institution  to  meet  accrediting 
standards,  we  believe  that,  in  some 
cases,  these  providers  can  be  eligible  to 
receive  payment  for  the  classroom  and 
clinical  training  of  students  in  approved 
programs.  If  the  provider  demonstrates 
that  the  educational  institution  it  has 
established  is  wholly  within  the 
provider's  control  and  ownership  and 
that  the  provider  continues  to  incur  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  program,  the 
costs  would  continue  to  be  paid  on  a 


reasonable  cost  basis.  An  independent 
college  would  not  meet  these  criteria. 

"Ajn  example  of  a  program  that  could 
be  considered  provider-operated  would 
be  one  in  which  the  hospital  is  the  sole 
corporate  member  of  the  college,  elects 
the  board  of  trustees,  has  board 
members  in  common,  employs  the 
faculty  and  pays  the  salaries,  controls 
the  administration  of  the  program  and 
the  curriculum,  and  provides  the  site  for 
the  clinical  and  classroom  training  on 
the  premises  of  the  hospital.  We  believe 
that,  in  these  situations,  the  community 
has  not  imdertaken  to  finance  the 
training  of  health  professionals;  the 
provider  has  merely  restructured  its 
provider-operated  program  to  meet 
certain  State  or  accrediting 
requirements.  In  most  cases,  providers 
have  aligned  themselves  with  already 
established  educational  institutions.  We 
note  that  a  program  operated  by  an 
educational  institution  that  is  related  to 
the  provider  through  common 
ownership  or  control  would  not  be 
considered  to  meet  the  criteria  for 
provider  operated."  (66  FR  3363) 

We  have  received  a  question  from  a 
hospital  that  pertains  to  the  cited 
preamble  language  in  the  narrow 
circumstance  where  the  hospital 
previously  received  Medicare 
reasonable  cost  payment  for  direct 
operation  of  nursing  or  allied  health 
education,  programs  and  then 
established  its  own  wholly  owned 
subsidiary  college  to  operate  the 
programs,  in  order  to  meet  accreditation 
standards.  The  hospital  has  continued 
to  receive  Medicare  payments  after  the 
hospital  moved  operation  of  the 
programs  to  the  wholly  owned 
subsidiary  college.  The  hospital  believes 
that,  based  on  the  cited  preamble 
language  regarding  wholly  owmed 
subsidiary  colleges  and  the  lack  of  prior 
specific  guidance  on  this  particular 
organizational  structure  (as  well  as  its 
continued  receipt  of  pass-through 
payments)  and  because  the  hospital 
continues  to  pay  all  of  the  costs  of  the 
nursing  and  allied  health  education 
programs,  the  hospital  is  still  the  direct 
operator  of  the  programs  and  should 
continue  to  receive  pass-through 
treatment.  However,  we  believe  that 
once  the  hospital  moved  the  direct 
operation  of  its  nursing  and  allied 
health  education  programs  to  the 
college,  the  programs  no  longer  met  oiir 
provider-operated  criteria  at  §  413.85(f). 
At  the  very  least,"  it  appears  that  the 
hospital  did  not  hire  the  faculty  for  the 
program(s)  and  did  not  have  direct 
control  of  the  curriculum  of  the 
program(s)  after  operation  was 
transferred  to  the  wholly  owned 
subsidiary  college.  As  we  stated  in  the 


preamble  language  quoted  above:  "a 
program  operated  by  an  educational 
institution  that  is  related  to  the  provider 
through  common  ownership  or  control 
would  not  be  considered  to  meet  the 
criteria  for  provider  operated"  (66  FR 
3363). 

However,  we  understand  that  some 
hospitcds,  including  this  hospital,  may 
have  interpreted  the  preamble  language 
that  stated,  "if  the  provider 
demonstrates  that  the  educational 
institution  it  has  established  is  wholly 
within  the  provider's  control  and 
ownership  and  that  the  provider 
continues  to  incur  the  costs  of  both  the 
classroom  and  clinical  training  portions 
of  the  program,  the  costs  would 
continue  to  be  paid  on  a  reasonable  cost 
basis"  (Ibid.),  to  mean  that  hospitals  that 
establish  wholly  oviroed  subsidiary 
colleges  or  educational  institutions 
would  continue  to  receive  Medicare 
reasonable  cost  payment  if  the  hospitals 
incur  the  costs  of  the  classroom 
instruction  and  clinical  training.  We  are 
proposing  to  clarify  that  transferring 
operation  of  previously  provider- 
operated  programs  to  educational 
institutions,  even  if  the  institutions  are 
wholly  owned  by  the  hospital,  does  not 
necessarily  mean  that  the  programs 
continue  to  meet  our  provider-operated 
criteria  under  §  413.85(f).  In  order  to 
remain  provider  operated,  the  hospital 
must  have  direct  control  of  the  program; 
the  hospital  itself  must  employ  the 
teaching  staff,  have  direct  control  of  the 
program  curriculum,  and  meet  other 
requirements,  as  stated  at  §41 3.85(f). 

While  we  are  proposing  to  clarify  that 
merely  operating  programs  through  a 
wholly  owned  subsidiary  college  does 
not  constitute  direct  operation  of 
nursing  or  allied  health  education 
programs  unless  the  hospital  itself 
meets  the  requirements  of  the 
regulations  at  §  413.85(f),  we  believe  it 
would  be  unfair  to  recoup  Medicare 
payments  that  have  already  been  made 
to  hospitals  that  meet  this  very  narrow 
fact  pattern.  Therefore,  we  are  proposing 
that  Medicare  would  not  recoup 
reasonable  cost  payment  from  hospitals 
that  have  received  pass-through 
payments  for  portions  of  cost  reporting 
periods  occurring  on  or  before  October 
1,  2003  (the  effective  date  of  finalizing 
this  proposed  rule)  for  the  nursing  or 
allied  health  education  program(s) 
where  the  program(s)  had  originally 
been  operated  by  the  hospital,  and  then 
operation  of  the  program(s)  had  been 
transferred  by  the  hospital  to  a  wholly 
owned  subsidiary  educational 
institution  in  order  to  meet 
accreditation  standards  prior  to  October 
1,  2003,  and  where  the  hospital  had 
continuously  incurred  the  costs  of  both 


the  classroom  and  clinical  training 
portions  of  the  programs  at  the 
educational  institution. 

In  addition,  we  are  proposing  that,  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  October  1,  2003, 
such  a  hospital  would  continue  to 
receive  reasonable  cost  payments  for  the 
clinical  training  costs  incurred  by  the 
hospital  for  the  program(s)  described 
above  that  were  previously  provider 
operated.  However,  we  are  further 
proposing  that,  with  respect  to 
classroom  costs,  only  those  classroom 
costs  incurred  by  the  hospital  for  the 
courses  that  were  paid  by  Medicare  on 
a  reasonable  cost  basis  and  included  in 
the  hospital's  provider-operated 
program(s)  could  continue  to  be 
reimbiused  on  a  reasonable  cost  basis. 
That  is,  Medicare  woidd  pay  on  a 
reasonable  cost  basis  for  die  classroom 
costs  associated  with  the  courses 
provided  as  part  of  the  nursing  and 
allied  health  education  programs  (for 
example,  the  courses  relating  to  the 
theory  and  practice  of  the  particular 
nursing  and  allied  health  discipline(s)) 
that  were  offered  by  the  hospital  when 
the  hospital  was  the  direct  operator  of 
the  program(s). 

We  believe  this  proposed  policy  is 
appropriate  since  continued  pass- 
through  payment  will  allow  these 
hospitals  to  maintain  equal  footing  with 
other  hospitals  that  receive  pass-through 
payments  and  have  maintained  their 
provider-operated  programs.  In 
addition,  it  would  not  be  equitable  to 
discontinue  longstanding  Medicare 
pass-through  payment  to  these  hospitals 
(in  fact,  reasonable  cost  payment  tffat 
least  one  of  these  hospitals  for 
nonprovider-operated  programs 
preceded  the  publication  of  the  January 
12,  2001  final  rule  on  nursing  and  allied 
health  education  payments  by  many 
years)  that  restructured  operation  of 
their  nursing  and  allied  health 
education  program(s)  as  wholly  owmed 
subsidiaries  in  order  to  meet 
accreditation  standards  while  relying  on 
their  understanding  of  CMS'  prior 
expressions  of  provider-operated 
requirements  and  the  recent  preamble 
language.  If  these  providers  were  now 
forced  to  restructure  in  order  to  meet  the 
requirements  of  §41 3. 85(f),  they  would 
not  be  able  to  maintain  their 
accreditation. 

We  note  that  Congress  has  specifically 
expressed  its  intent  that  providers  that 
have  restructured  their  programs  to  be 
operated  by  a  wholly  owned  subsidiary 
educational  institution  in  order  to  meet 
accreditation  standards  should  continue 
to  receive  Medicare  reasonable  cost 
payment.  In  the  conference  report 
accompanjring  the  Consolidated 


Appropriations  Resolution  for  FY  2003, 
Congress  stated: 

"The  conferees  are  particularly 
concerned  about  nursing  and  allied 
health  educational  programs  that  cannot 
meet  the  regulations  set  forth  at  42  CFR 
413.85(f)  solely  as  a  result  of  regional 
educational  accrediting  criteria.  Given 
the  shortage  of  nursing  and  allied  health 
professionals,  the  conferees  support  the 
payment  of  costs  on  a  reasonable  cost 
basis  for  a  hospital  that  has  historically 
been  the  operator  of  nursing  and  allied 
health  education  programs(s)  that 
qualified  for  Medicare  payments  under 
42  CFR  413.85,  but,  solely  in  order  to 
meet  educational  standards, 
subsequently  relinquishes  some  control 
over  the  program(s)  to  an  educational 
institution,  which  meets  regional 
accrediting  standards;  is  wholly  owned 
by  the  provider;  and  is  supported  by  the 
hospital,  that  is,  the  hospital  is 
incurring  the  costs  of  both  the  classroom 
and  clinical  training  of  the  program." 
(H.R.  Rep.  No.  108-10,  108th  Cong.,  1st 
Sess.,  1115  (2003).) 

However,  the  proposed  policy  does 
not  allow  these  hospitals  to  be  paid  for 
additional  classroom  costs  for  courses 
that  were  not  paid  on  a  reasonable  cost 
basis  to  the  hospitals  in  conjunction 
with  their  provider-operated  programs 
(for  example,  additional  classes  needed 
to  meet  degree  requirements).  We 
believe  that  to  allow  pass-through 
payment  for  those  additional  costs 
would  provide  these  hospitals  with  an 
unfair  advantage  over  other  hospitals 
with  provider-operated  programs. 

We  note  that  any  hospital  that 
chooses  to  restructure  its  programs  to  be 
operated  by  a  wholly  owned  subsidiary 
educational  institution  on  or  after  the 
effective  date  of  this  proposal  when 
finalized  (October  1,  2003)  would-not  be 
ehgible  for  pass-through  payments 
under  this  proposed  provision  unless 
the  hospital  continues  to  meet  the 
requirements  of  §  413.85(f).  We  believe 
it  is  appropriate  to  limit  the  proposed 
pajTnents  to  hospitals  that  restructured 
before  this  proposed  rule  is  made  final 
because  our  policy  with  respect  to 
programs  by  a  wholly  owned  subsidiary 
of  a  hospital  will  have  been  clarified  in 
that  final  rule. 

We  are  proposing  to  revise  §413.85  by 
adding  new  paragraphs  (d)(l)(iii)  and 
(g)(3)  to  reflect  this  proposed  payment 
policy. 

F.  Payment  for  Direct  Costs  of  Graduatt 
Medical  Education  (§  413.86) 

1.  Background 

Under  section  1886(h)  of  the  Act, 
Medicare  pays  hospitals  for  the  direct 
costs  of  graduate  medical  education 
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(GME).  The  payments  are  based  in  part 
on  the  number  of  residents  trained  by 
the  hospital,  Section  1886(h)(4)(F)  of  the 
Act  caps  the  number  of  allopathic  and 
osteopathic  residents  that  hospitals  may 
count  for  direct  GME. 

Section  1886(h)  of  the  Act,  as  added 
by  section  9202  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA)  of  1985  (Pub.  L.  99-272)  and 
implemented  in  regulations  at 
§  413.86(e),  establishes  a  methodology 
for  determining  payments  to  hospiteils 
for  the  costs  of  approved  GME 
programs.  Section  1886(h)(2)  of  the  Act, 
as  added  by  COBRA,  sets  forth  a 
payment  methodology  for  the 
determination  of  a  hospital-specific, 
base-period  per  resident  amount  (PRA) 
that  is  calculated  by  dividing  a 
hospital's  allowable  costs  of  GME  for  a 
base  period  by  its  number  of  residents 
in  the  base  period.  The  base  period  is, 
for  most  hospitals,  the  hospital's  cost 
reporting  period  beginning  in  FY  1984 
(that  is,  the  period  of  October  1,  1983 
through  September  30,  1984).  The  PRA 
is  multiplied  by  the  weighted  number  of 
full-time  equivalent  (FTE)  residents 
working  in'all  areas  of  the  hospital 
complex  (or  nonhospital  sites,  when 
applicable),  and  the  hospital's  Medicare 
share  of  total  inpatient  days  to 
determine  Medicare's  direct  GME 
payments. 

Existing  regiUations  at  §  413.86(e)(4) 
specify  the  methodology  for  calculating 
each  hospital's  weighted  average  PRA 
and  the  steps  for  determining  whether  a 
hospital's  PRA  will  be  revised. 

2.  Prohibition  Against  Counting 
Residents  Where  Other  Entities  First 
Incur  the  Training  Costs 

a.  General  Background  on 
Methodology  for  Determining  FTE 
Resident  Count.  As  we  explain  earlier  in 
this  preamble,  Medicare  makes  both 
direct  and  indirect  GME  payments  to 
hospitals  for  the  training  of  residents. 
Direct  GME  payments  are  reimbursed  in 
accordance  with  section  1886(h)  of  the 
Act,  based  generally  on  hospital-specific 
PRAs,  the  number  of  FTE  residents  a 
hospital  trains,  and  the  hospital's 
Medicare  patient  share.  The  indirect 
costs  of  GME  are  reimbursed  in 
accordance  with  section  1886(d)(5)(B)  of 
the  Act,  based  generally  on  the  ratio  of 
the  hospital's  FTE  residents  to  the 
number  of  hospital  beds.  It  is  well- 
established  that  the  calculation  of  both 
direct  GME  and  IME  payments  is 
affected  by  the  number  of  FTE  residents 
that  a  hospital  is  allowed  to  count; 
generally,  the  greater  the  number  of  FTE 
residents  a  hospited  counts,  the  greater 
the  amount  of  Medicare  direct  GME  and 
IME  payments  the  hospital  will  receive. 


In  an  attempt  to  end  the  implicit 
incentive  for  hospitals  to  increase  the 
number  of  FTE  residents,  Congress 
instituted  a  cap  on  the  number  of 
allopathic  and  osteopathic  residents  a 
hospital  is  allowed  to  count  for  direct 
GME  and  IME  purposes  under  the 
provisions  of  section  1886(h)(4)(F) 
(direct  GME)  and  section 
1886(d)(5)(B)(v)  (IME)  of  the  Act.  Dental 
and  podiatric  residents  were  not 
included  in  this  statutorily  mandated 
cap. 

With  respect  to  reimbursement  of 
direct  GME  costs,  since  July  1,  1987, 
hospitals  have  been  allowed  to  count 
the  time  residents  spend  training  in 
sites  that  are  not  part  of  the  hospital 
(referred  to  as  "nonprovider"  or 
"nonhospital  sites")  under  certain 
conditions.  Section  1886(h)(4)(E)  of  the 
Act  requires  that  the  Secretary's  rules 
concerning  computation  of  FTE 
residents  for  purposes  of  separate 
reimbursement  of  direct  GME  costs 
"provide  that  only  time  spent  in 
activities  relating  to  patient  care  shall  be 
counted  and  that  all  the  time  so  spent 
by  a  resident  under  an  approved 
medical  residency  training  program 
shall  be  counted  towards  the 
determination  of  full-time  equivalency, 
without  regard  to  the  setting  in  which 
the  activities  are  performed,  if  the 
hospital  incurs  all,  or  substantially  all, 
of  the  costs  for  the  training  program  in 
that  setting."  (Section  1886(h)(4)(E)  of 
the  Act,  as  added  by  section  of  9314  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  Pub.  L.  99-509.) 

RegxUations  on  time  spent  by 
residents  training  in  nonhospital  sites 
for  purposes  of  direct  GME  payment 
were  first  implemented  in  the 
September  29,  1989  final  rule  (54  FR 
40286).  We  stated  in  that  rule  (under 
§413.86(0(3))  that  a  hospital  may  coimt 
the  time  residents  spend  in  nonprovider 
settings  for  purposes  of  direct  GME 
payment  if  die  residents  spend  their 
time  in  patient  care  activities  and  there 
is  a  written  agreement  between  the 
hospital  and  the  nonprovider  entity 
stating  that  the  hospital  will  incur  all  or 
substantially  all  of  the  costs  of  the 
program.  The  regulations  at  that  time 
defined  "all  or  substantially  all"  of  the 
costs  to  include  the  residents' 
compensation  for  the  time  spent  at  the 
nonprovider  setting. 

Prior  to  October  1,  1997,  for  IME 
payment  purposes,  hospitals  could  oidy 
count  the  time  residents  spend  training 
in  areas  subject  to  the  IPPS  and 
outpatient  areas  of  the  hospital.  Section 
4621(b)(2)  of  die  Balanced  Budget  Act  of 
1997  (Pub.  L.  105-33)  revised  section 
1886(d)(5)(B)  of  die  Act  to  allow 
providers  to  count  time  residents  spend 


training  in  nonprovider  sites  for  IME 
purposes,  effective  for  discharges 
occurring  on  or  after  October  1,  1997. 
Specifically,  section  1886(d)(5)(B)(iv)  of 
the  Act  was  amended  to  provide  that 
"all  the  time  spent  by  an  intern  or 
resident  in  patient  care  activities  under 
an  approved  medical  residency  program 
at  an  entity  in  a  non-hospital  setting 
shall  be  counted  towards  the 
determination  of  full-time  equivalency 
if  the  hospital  incurs  all,  or  substantially 
all,  of  the  costs  for  the  training  program 
in  that  setting." 

In  the  regulations  at 
§§412.105(f)(l)(ii)(C)  and  413.86(f)(4) 
(as  issued  in  the  July  31,  1998  Federal 
Register),  we  specify  the  requirements  a 
hospital  must  meet  in  order  to  include 
a  resident  training  in  a  nonhospital  site 
in  its  FTE  count  for  Medicare 
reimbursement  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
January  1, 1999  for  both  direct  GME  and 
for  IME  payments.  The  regulations  at 
§  413.86(b)  redefine  "all  or  substantially 
all  of  the  costs  for  the  training  program 
in  the  nonhospital  setting"  as  the 
residents'  salaries  and  fringe  benefits 
(including  travel  and  lodging  where 
applicable),  and  the  portion  of  the  cost 
of  teaching  physicians'  salaries  and 
fringe  benefits  attributable  to  direct 
GME.  A  written  agreement  between  the 
hospital  and  the  nonhospital  site  is 
required  before  the  hospital  may  begin 
to  coimt  residents  training  at  the 
nonhospital  site;  the  agreement  must 
provide  that  the  hospital  will  incur  the 
costs  of  the  resident's  salary  and  fi-inge 
benefits  while  the  resident  is  training  in 
the  nonhospital  site.  The  hospital  must 
also  provide  reasonable  compensation 
to  the  nonhospital  site  for  supervisory 
teaching  activities,  and  the  written 
agreement  must  specify  that 
compensation  amount. 

b.  Inappropriate  Counting  of  FTE 
Residents.  As  we  stated  above,  dental 
residents,  along  with  podiatric 
residents,  are  excepted  fi-om  the 
statutory  cap  on  the  count  of  FTE 
residents  for  both  direct  GME  and  IME 
payment  purposes.  We  have  become 
aware  of  a  practice  pertaining  to  the 
counting  of  FTE  residents  at  a 
nonhospital  site,  particularly  dental 
residents,  that  we  see  as  inappropriate 
under  Medicare  policy.  Most  often,  the 
situation  involves  dental  schools  that, 
for  a  number  of  years,  have  been 
training  dental  residents  in  programs  at 
the  dental  schools  of  universities 
affiliated  with  teaching  hospitals,  and 
the  schools  have  been  directiy  incurring 
the  costs  of  the  dentd  residents  training 
at  the  dental  schools  (for  example,  the 
teaching  faculty  costs,  the  resident 
salary  costs,  the  office  space  costs,  and 
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any  overhead  expenses  of  the  programs). 
We  also  understand  that  there  are  dental 
clinics  at  these  dental  schools  that  treat 
patients  (that  is,  are  involved  in  "patient 
care  activities"). 

As  a  result  of  the  provisions  that 
Congress  added  to  allow  hospitals  to 
count  FTE  residents  and  receive  IME 
payment,  as  well  as  direct  GME 
payment,  if  the  hospital  incurs  "all  or 
substantially  all"  the  costs  of  training 
residents  in  nonhospital  settings,  a 
significant  niunber  of  dental  schools  are 
shifting  the  resident  training  costs  of  the 
dental  programs  fi-om  the  schools  to  the 
hospital,  and  thus  to  the  Medicare 
program,  when  the  hospitals  count  the 
FTE  dental  residents  training  in  these 
dental  schools  (that  is,  "nonhospital 
sites")  under  the  regulations  at 
§41 3.86(f)(4).  Furthermore,  in  the  case 
of  training  dentists  at  dental  school 
clinics,  as  a  result  of  this  cost-shifting 
and  because  dental  residents  are 
excepted  fi-om  the  cap,  hospitals  are 
receiving  significant  amounts  of 
Medicare  direct  GME  and  IME  pajrments 
when  they  have  incurred  relatively 
small  costs  of  the  residents  training  in 
a  dental  school. 

The  following  actual  situations  are 
illustrative  of  the  inappropriate 
application  of  Medicare  direct  GME  and 
ENffi  policy  that  we  have  found: 

•  An  academic  medical  center 
hospital  associated  with  a  university  has 
been  training  allopathic  residents  for  at 
least  20  years.  Prior  to  1999,  the 
university  s  affiliated  dental  school  had 
always  incurred  the  costs  of  dental 
residency  programs  at  the  dental  school. 
Beginning  with  the  hospital's  cost  report 
for  its  fiscal  year  ending  in  1999,  for  the 
first  time  ever,  the  hospital  has 
requested  direct  GME  and  IME  payment 
for  an  additional  67  FTE  residents 
because  the  hospital  claims  it  has  begun 
to  incur  "all  or  substantially  all"  of  the 
costs  of  the  dental  residents  training  in 
the  university's  affiliated  dental  school, 
in  accordance  with  the  regidations  at 

§  413.86(f)(4). 

•  A  university  dental  school  in  one 
State  has  been  incurring  the  costs  of 
dental  residency  programs  at  its  dental 
school  for  several  years.  Beginning  in 
FY  1999,  a  teaching  hospitd  in  a 
neighboring  State  decided  to  begin 
incurring  "all  or  substantially  all"  of  the 
costs  of  the  dental  residents  training  in 
the  dental  clinics  in  the  program  (which 
is  located  in  a  different  State  from  the 
hospital)  in  order  to  receive  Medicare 
direct  GME  and  IME  payment  for  an 
additional  60  FTE  residents. 

•  In  another  situation,  a  teaching 
hospital  on  the  East  Coast  of  the  United 
States  has  requested  direct  GME  and 
IME  payment  for  an  additional  60  FTE 


dental  residents,  some  of  whom  are 
training  in  dental  programs  at 
nonhospital  sites  located  in  Hawaii, 
New  Mexico,  and  the  Netherlands, 
because  it  has  begun  to  incur  "all  or 
substantially  all"  of  the  costs  of  dental 
residents  training  in  those  remote 
"nonhospital  sites".  Prior  to  1999,  the 
costs  for  these  dental  programs  were 
funded  by  nonhospital  sources. 

We  note  that  such  inappropriate  cost- 
shifting  practices  are  by  no  means 
limited  to  the  dental  school  context. 
Indeed,  we  understand  that  there  are 
some  hospitals  with  resident  counts 
below  their  direct  GME  and  IME  FTE 
resident  caps  that  have  recently  (as  of 
October  1,  1997,  when  it  became 
possible  to  receive  significant  IME 
payments  under  the  amendment  made 
by  Pub.  L.  105-33)  started  to  incur  "all 
or  substantially  all"  of  the  costs  of 
residents  who  had  been  training  at  sites 
outside  of  the  hospital  without  any 
financial  assistance  bom  the  hospital,  in 
order  for  the  hospital  to  count  those  FTE 
residents  and  receive  Medicare  direct 
GME  and  IME  payments  for  the 
additional  residents.  The  actual  costs  of 
the  programs  that  are  being  shifted  fi-om 
nonhospital  entities  to  hospitals  are 
relatively  small,  compared  to  the  direct 
GME  and  IME  pa)rments  that  hospitals 
receive  as  a  result  of  incurring  "all  or 
substantially  all"  of  the  training  costs. 

•  In  another  example,  an  academic 
medical  center  hospital  in  one  State 
asked  Medicare  to  allow  it  to  count  an 
additional  10  FTEs  for  both  direct  GME 
and  IME  payment,  beginning  with  its 
fiscal  year  ending  1999  cost  report, 
because  the  hospital  claims  it  is 
incurring  all  or  substantially  all  of  the 
costs  of  training  osteopathic  family 
practice  residents  in  a  walk-in  clinic. 
The  osteopathic  family  practice 
residency  program  had  previously  been 
sponsored  by  this  clinic  for  several 
years  and  the  residents  do  not 
participate  in  any  training  at  the 
hospital. 

c.  Congressional  Intent.  Congress  has 
delegated  broad  authority  to  the 
Secretary  to  implement  a  policy  on  the 
count  of  FTE  residents  for  purposes  of 
calculating  direct  GME  and  IME 
payments.  For  IME  payment,  section 
1886(d)(5)(B)  of  die  Act  simply  states 
that  "the  Secretary  shall  provide  for  an 
additional  pajTnent  amount"  which 
includes  "lie  ratio  of  the  hospital's  full- 
time  equivalent  interns  and  residents  to 
beds."  The  methodology  to  compute  the 
count  of  FTE  residents  for  IME  is  not 
established  in  the  statute.  Similarly,  for 
direct  GME,  section  1886(h)(4)(A)  of  die 
Act  states  that  "the  Secretary  shall 
establish  rules  consistent  with  this 
paragraph  for  the  computation  of  the 


number  of  full-time  equivalent  residents 
in  an  approved  medical  residency 
training  program." 

Although  not  in  the  context  of  the 
general  rules  for  counting  FTE  residents, 
Congress  similarly  acknowledged  its 
intent  to  defer  to  the  Secretary  with 
respect  to  the  rules  for  implementing 
"limits"  or  caps  on  the  number  of  FTE 
residents  hospitals  may  coimt  for 
purposes  of  direct  GME  and  IME 
payment.  The  conference  agreement  that 
accompanied  Pub.  L.  105-33,  which 
established  a  cap  on  the  number  of 
allopathic  and  osteopathic  residents  a 
hospital  may  count,  states — 

"IT]he  Conferees  recognize  that  such 
limits  raise  complex  issues,  and  provide 
for  specific  authority  for  the  Secretary  to 
promulgate  regidations  to  address  the 
implementation  of  this  provision.  The 
Conferees  believe  that  rulemaking  by 
the  Secretary  would  allow  careful  but 
timely  consideration  of  this  matter,  and 
that  the  record  of  the  Secretary's 
rulemaking  would  be  valuable  when 
Congress  revisits  this  provision."  (H.R. 
Conf.  Rep.  No.  105-217,  105th  Cong., 
1st  Sess.,  821  (1997). 

The  absence  of  statutory  specificity  on 
determining  FTE  counts  in  these 
situations  and  the  declared 
Congressional  delegations  of  authority 
to  the  Secretary  on  the  subject  are  clear 
indications  that  Congress  has  given  the 
Secretary  broad  discretion  to 
promulgate  reasonable  regulations  in 
order  te  implement  the  policy  on  the 
counting  of  residents  for  direct  GME 
and  IME  pajonents. 

When  Congress  enacted  the 
nonhospital  site  provisions  for  both 
direct  GME  and  IME,  Congress  intended 
to  address  application  of  the  FTE  count 
policy  to  situations  where  the  training 
site  had  been  the  hospital.  The  intent 
was  to  create  incentives  for  hospitals  to 
move  resident  training  fi-om  the  hospital 
to  nonhospital  settings.  We  believe  that 
Congress  did  not  intend  for  hospitals  to 
be  able  to  add  to  their  FTE  counts 
residents  that  had  historically  trained 
outside  the  hospital  in  other  settings. 
Training  in  those  nonhospital  settings 
had  historically  occurred  without 
Congress  offering  any  financial 
incentive  to  hospitals  to  move  the 
training  out  of  the  hospital. 

This  Congressional  intent  is  evident 
in  the  legislative  history  of  both  the 
direct  GME  and  the  IME  provisions  on 
nonhospital  settings.  First,  legislative 
history  associated  with  passage  of  the 
direct  GME  provision  (as  part  of  Pub.  L. 
99-509)  indicates  that  Congress 
-intended  to  broaden  the  scope  of 
settings  in  which  a  hospital  could  train 
its  residents  and  still  receive  separate 
direct  GME  cost  reimbursement,  and  to 
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provide  incentives  to  hospitals  for 
training  residents  in  primary  care 
programs.  The  Conference  committee 
report  indicates  that  "[slince  it  is 
difficult  to  find  sufficient  other  sources 
of  funding  [than  hospitals  and 
Medicare]  for  the  costs  of  such  training, 
(that  is,  training  in  freestanding  primary 
care  settings  such  as  family  practice 
clinics  or  ambulatory  surgery  centers] 
assignments  to  these  settings  are 
discouraged.  It  is  the  Committee's  view 
that  training  in  these  settings  is 
desirable,  because  of  the  growing  trend 
to  treat  more  patients  out  of  the 
inpatient  hospital  setting  and  because  of 
the  encouragement  it  gives  to  primary 
care."  (Emphasis  added.)  (H.R.  Rep.  No. 
99-727,  99th  Cong.,  1st  Sess..  70 
(1986).) 

Thus,  from  the  start  of  the  policy 
allowing  payment  for  training  in 
nonprovider  sites,  we  believe  Congress 
intended  to  create  a  monetary  incentive 
for  hospitals  to  rotate  residents  from  the 
hospital  to  the  nonhospital  settings.  We 
believe  Congress  did  not  intend  for 
hospitals  to  be  paid  for  residents  who 
had  previously  been  training  at 
nonhospital  sites  without  hospital 
funding. 

Further,  in  the  Conference  committee 
report  accompanying  the  provision  of 
Pub.  L.  105-33  on  IME  payment  for 
training  in  nonhospital  settings, 
Congress  stated  that  "[t]he  conference 
agreement  includes  new  permission  for 
hospitals  to  rotate  residents  through 
nonhospital  settings,  without  reduction 
in  indirect  medical  education  funds." 
(Emphasis  added.)  (H.R.  Conf.  Rep.  No. 
105-217, 105th  Cong.,  1st  Sess.,  817 
(1997).) 

We  note  that,  prior  to  enactment  of 
Pub.  L.  105-33,  if  a  hospital  rotated  a 
resident  to  train  at  a  nonhospital  site, 
the  hospital  could  not  count  the  time 
the  resident  spent  at  the  nonhospital 
site  for  purposes  of  Medicare  IME 
payments.  As  a  result,  the  lack  of  IME 
payments  acted  as  a  disincentive  and 
discouraged  hospitals  from  rotating 
residents  out  of  the  hospital.  Therefore, 
Congress  authorized  hospiteds  to  count 
residents  in  nonhospital  sites  for  IME 
purposes  as  a  specific  incentive  to 
encourage  hospitals  to  rotate  their 
residents  to  nonhospital  sites  (and  not 
to  encourage  hospitals  to  incur  the  costs 
of  a  program  at  a  nonhospited  site  that 
had  already  been  funded  by  other 
sources).  This  legislative  intent  becomes 
more  apparent  when  the  nature  of  the 
Medicare  IME  payment  is  considered. 
The  Medicare  IME  payment  is 
inherently  a  payment  that  reflects  the 
increased  operating  costs  of  treating 
inpatients  as  a  result  of  the  hospital 
having  a  residency  program.  For 


example,  as  explained  in  the  September 
29,  1989  final  rule  (54  FR  40286),  the 
indirect  costs  of  medical  education 
might  include  added  costs  resulting 
from  an  increased  number  of  tests 
ordered  by  residents  as  compared  to  the 
number  of  tests  normally  ordered  by 
more  experienced  physicians. 

The  IME  payment  is  an  adjustment 
that  is  made  for  each  Medicare 
discharge  from  the  areas  subject  to  the 
IPPS  in  a  teaching  hospital.  The 
authorization  by  Congress  for  IME 
payments  relating  to  nonhospital 
services  while  residents  are  training  at 
nonhospital  sites  would  be  absurd  if  not 
viewed  as  an  incentive  to  transfer 
existing  residency  training  from  the 
hospital  to  the  nonhospital  setting.  We 
do  not  believe  Congress  intended  to 
permit  such  IME  payments  to  be 
allowable  to  the  hospital  that  is 
incurring  "all  or  substantially  all  the 
costs"  of  residents  training  in 
nonhospital  sites  except  in  the  situation 
where  the  hospital  rotated  residents 
from  the  hospital  to  the  nonhospital 
settings.  The  illustrative  situations 
described  above  in  which  nonhospital 
sites,  such  as  dental  schools,  are  shifting 
the  costs  of  existing  programs  to  the 
hospitals  are  not 'consistent  with  the 
intent  of  Congress  to  encourage 
hospitals  to  rotate  residents  from  the 
hospital  setting  to  nonhospital  sites. 

Thus,  we  believe  Congress  intended 
both  cited  provisions  of  the  Act  on 
counting  residents  in  nonhospital  sites 
for  purposes  of  direct  GME  and  IME 
payments  to  be  limited  to  situations  in 
which  hospitals  rotate  residents  from 
the  hospital  to  the  nonhospital  settings, 
and  not  situations  in  which  nonhospital 
sites  transfer  the  costs  of  an  existing 
program  at  a  nonhospital  site  to  the 
hospital. 

d.  Medicare  F*rinciples  on 
Redistribution  of  Costs  and  Community 
Support.  It  is  longstanding  Medicare 
policy  that  if  the  community  has 
undertaken  to  bear  the  costs  of  medical 
education,  these  costs  are  not  to  be 
assumed  by  the  Medicare  program.  In 
addition,  medical  education  costs  that 
have  been  incurred  by  an  educational 
institution  may  not  be  redistributed  to 
the  Medicare  program.  Indeed,  these 
concepts,  community  support  and 
redistribution  of  costs,  have  been  a  part 
of  Medicare  GME  payment  policy  since 
the  inception  of  the  Medicare  program. 
Both  the  House  and  Senate  Committee 
reports  accompanying  Pub.  L.  89-97 
(the  authorizing  Medicare  statute) 
indicate  that  Congress  intended 
Medicare  to  share  in  the  costs  of 
medical  education  only  in  situations  in 
which  the  conununity  has  not  stepped 
in  to  incur  them: 


"Many  hospitals  engage  in  substantial 
education  activities,  including  the 
training  of  medical  students,  internship 
and  residency  programs,  the  training  of 
nurses  and  the  training  of  various 
paramedical  personnel.  Educational 
activities  enhance  the  quality  of  care  in 
an  institution  and  it  is  intended,  until 
the  community  undertakes  to  bear  such 
education  costs  in  some  other  way,  that 
a  part  of  the  net  cost  of  such  activities 
*  *  *  should  be  considered  as  an 
element  in  the  cost  of  patient  care,  to  be 
borne  to  an  appropriate  extent  by  the 
hospital  insurance  program.  (Emphasis 
added.)  (S.  Rep.  No.  404,  89th  Cong.,  1st 
Sess.,  36  (1965);  H.R.  Rep.  No.  213,  89th 
Cong.,  1st  Sess.,  32  (1965).) 

The  principle  behind  the 
congressional  conunittee  report 
language  for  Pub.  L.  89-97  that 
Medicare  would  share  in  the  costs  of 
educational  activities  until  communities 
bore  them  in  some  other  way  has  guided 
Medicare  policy  on  educational 
activities  from  the  inception  of  the 
Medicare  program.  The  principles  of 
community  support  and  redistribution 
of  costs  associated  with  payment  for 
GME  have  been  continually  reiterated  in 
various  regulations,  manual  provisions, 
and  implementing  instructions  to  fiscal 
intermediaries.  As  recently  as  the  final 
rule  published  in  the  Federal  Register 
on  January  12,  2001,  we  stated: 

"We  note  that  the  proposed  revisions 
in  the  proposed  rule  inadvertently  did 
not  include  community  support  as  the 
basis  for  an  offset  from  the  allowed  cost 
of  a  GME  or  nursing  and  allied  health 
program.  In  this  final  rule,  we  restate 
our  longstanding  policy  that  Medicare 
will  share  in  the  costs  of  educational 
activities  of  providers  where 
communities  have  not  assumed 
responsibility  for  financing  these 
programs.  Medicare's  policy  is  to  offset 
from  otherwise  allowable  education 
costs,  community  funding  for  these 
activities."  (66  FR  3368) 

We  note  the  instructions  that  CMS 
(then  HCFA)  gave  to  its  Regional  Offices 
in  the  1990  audit  instructions  for 
piuposes  of  calculating  the  direct  GME 
base  period  PRA  specifically  addressed 
redistribution  of  costs  and  community 
support  in  the  GME  context: 

"Where  costs  for  services  related  to 
medical  education  activities  have 
historically  been  borne  by  the 
imiversity,  it  is  assumed  the  community 
has  undertaken  to  support  these 
activities,  and  subsequent  allocation  of 
these  costs  to  a  hospital  constitutes  a 
redistribution  of  costs  from  an 
educational  institution  to  a  patient  care 
institution.  In  such  a  situation,  these 
costs  are  not  allowable  under  the 
Medicare  program.  (See  42  CFR 
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413.85(c)  and  HCFA  Pub.  L.  15-1. 
§  406).  For  example,  if  in  the  past  the 
hospital  did  not  identify  and  claim  costs 
attributable  to  the  time  teaching 
physicians  spent  supervising  I&Rs 
[interns  and  residents]  working  at  the 
hospital,  it  is  assumed  that  these  costs 
were  borne  by  the  university.  Therefore, 
the  hospitcil  may  not  claim  these  costs 
in  subsequent  cost  reports." 
(Instructions  for  Implementing  Program 
Payments  for  Graduate  Medical 
Education  to  ARAs  for  Medicare, 
Director  of  Office  of  Financial 
Operations  of  the  Health  Care  Financing 
Administration,  BPO-F12,  February  12, 
1990.) 

Furthermore,  the  regulation  at 
§41 3.85(c)  that  was  originally  issued  in 
the  Federal  Register  on  September  30, 
1986  (51  FR  34793)  (which  was  further 
refined,  but  conceptually  left 
unchanged,  as  of  March  12,  2001) 
addressed  the  Congressional  intent  not 
to  increase  program  costs,  as  well.  That 
paragraph  (c)  stated: 

"Educational  Activities.  Many 
providers  engage  in  education  activities 
including  training  programs  for  nurses, 
medical  students,  interns  and  residents, 
and  various  paramedical  specialties 
*   *   *   .  Although  the  intent  of  the 
program  is  to  share  in  the  support  of 
educational  activities  customarily  or 
traditionally  carried  on  by  providers  in 
conjunction  with  operations,  it  is  not 
intended  that  this  program  should 
participate  in  increased  costs  resulting 
from  redistribution  of  costs  from 
educational  institutions  or  units  to 
patient  care  institutions  or  units." 

The  Secretary  of  Healui  and  Hiunan 
Services  interpreted  this  provision  to 
deny  reimbursement  of  educational 
costs  that  were  borne  in  prior  years  by 
a  hospital's  affiliated  medical  school. 
The  U.S.  Supreme  Court  affirmed  the 
Secretary's  interpretation  of  the 
redistribution  of  costs  regulation  in 
Thomas  Jefferson  University  v.  Shalala 
["Thomas  Jefferson"),  512  U.S.  504 
(1994).  The  Court  found  of  §  413.85(c) 
that: 

"The  regulation  provides,  in 
unambiguous  terms,  that  the  'costs'  of 
these  educational  activities  will  not  be 
reimbursed  when  they  are  the  result  of 
a  'redistribution,'  or  shift,  of  costs  of  an 
'educational'  facility  to  a  'patient  care' 
facility."  (Emphasis  added.)  [Thomas 
Jefferson,  512  U.S.  at  514).  Thus,  the 
Supreme  Court  in  Thomas  Jefferson 
held  that  it  is  well  within  the 
Secretary's  discretion  to  interpret  the 
language  at  §  413.85(c),  which  was 
specifically  derived  from  the  legislative 
history  of  the  original  enacting  Medicare 
legislation  quoted  above,  to  impose  a 


substantive  limitation  on  medical 
education  payment. 

The  Supreme  Court's  opinion  in 
Thomas  Jefferson  lends  substantial 
support  and  credibility  to  CMS' 
longstanding  pohcy  on  community 
support  and  redistribution  of  costs  in 
the  GME  context. 

e.  Apphcation  of  Redistribution  of 
Costs  and  Community  Support 
Principles.  As  we  have  described  above, 
we  have  discovered  an  inappropriate 
application  of  Medicare  direct  GME  and 
IJvffi  payment  policies  relating  to  the 
coimting  of  FTE  residents  in 
nonhospital  settings.  As  stated 
previously,  we  believe  that:  (1)  Congress 
has  given  the  Secretary  broad  discretion 
to  implement  policy  on  FTE  resident 
counts;  (2)  Congress  intended  that  the 
nonhospital  site  policy  for  both  direct 
GME  and  IME  would  encourage 
hospitals  to  move  resident  training  from 
the  hospital  to  nonhospital  settings,  not 
to  enable  nonhospital  sites  to  shift  the 
costs  of  aheady  established  residency 
programs  in  the  nonhospital  site  to  the 
hospital;  and  (3)  since  the  inception  of 
the  Medicare  program,  CMS'  policy  has 
been  consistent  with  the  intent  of 
Congress  that  Medicare  would  only 
share  in  the  costs  of  medical  education 
until  the  conununity  assumes  the  costs. 
The  Supreme  Court  has  specifically 
found  that  CMS'  implementation  of  the 
redistribution  of  costs  and  commimity 
support  principles  is  "reasonable." 
[Thomas  Jefferson,  512  U.S.  at  514.) 

Accordingly,  we  are  proposing  that 
residents  training  at  nonhospital  sites 
may  be  counted  in  a  hospital's  FTE 
resident  count  only  where  the 
principles  of  redistribution  of  costs  and 
community  support  are  not  violated.  We 
are  proposing  this  policy  at  this  time  to 
address  the  inappropriate  practice  of 
nonhospital  sites  shifting  costs  to 
hospitals  solely  to  allow  the  hospitals  to 
count  residents  training  in  the 
nonhospital  sites.  However,  we  believe 
the  concepts  of  redistribution  of  costs 
and  community  support  are  equally 
relevant  to  the  coimting  of  FTEs 
residents  by  a  hospital  in  general. 

We  note  again  that  the  Medicare 
program  has  a  long  tradition  of  applying 
redistribution  of  costs  and  commiuiity 
support  principles  to  medical  education 
payments.  As  we  have  stated  above, 
both  the  House  and  Senate  Committee 
reports  accompanying  Pub.  L.  89-97 
(the  1965  authorizing  Medicare  statute) 
indicate  that  Congress  intended 
Medicare  to  share  in  the  costs  of 
medical  education  only  where  the 
commimity  has  not  stepped  in  to  incur 
them. 

We  believe  it  is  appropriate  to  employ 
the  principles  of  redistribution  of  costs 


and  community  support  to  specifically 
address  the  inappropriate  scenarios 
described  above  whereby  hospitals 
attempt  to  inflate  their  FTE  resident 
counts  by  assuming  payment  of  training 
costs  for  residents  in  nonhospital  sites 
that  were  previously  funded  by  a 
nonhospital  entity.  Therefore,  we  are 
proposing  to  specify  the  application  of 
the  redistribution  of  costs  and 
community  support  principles  by 
adopting  the  definitions  (with  some 
modification  to  reflect  the  methodology 
for  counting  FTE  residents  applicable  to 
GME)  of  "community  support"  and 
"redistribution  of  costs"  at  §  413.85(c), 
which  relate  to  nursing  and  health 
education  program  costs,  for  use  at 
§41 3.86(b),  which  relates  to  GME.  hi 
addition,  we  are  proposing  a  general 
rule  at  proposed  §  413.86(i)  on  the 
application  of  community  support  and 
redistribution  of  costs  principles  to  the 
counting  of  FTE  residents  for  GME.  We 
are  proposing  to  (1)  make  the  provisions 
under  §  413.86(f)  relating  to  determining 
the  number  of  FTE  residents  subject  to 
the  provisions  of  the  proposed 
§413.86(1);  (2)  add  a  proposed 
§  413.86(f)(4)  in  order  to  clarify  that  the 
principles  of  redistribution  of  costs  and 
community  support  are  applicable  to 
the  counting  of  FTE  residents,  including 
when  the  residents  are  training  in 
nonhospital  settings;  and  (3)  making  the 
provisions  of  the  proposed  §413.86(1) 
specifically  applicable  to  determining 
the  number  of  FTE  residents  under 
§  413.86(g)(4)  through  (6)  and  (g)(12). 

The  general  rule  at  proposed 
§  413.86(i)  contains  two  provisions. 
Proposed  §413.86(i)(l)  states  the 
principles  of  community  support  and 
redistribution  of  costs:  In  relation  to 
community  support,  we  are  proposing 
that  if  the  community  has  undertaken  to 
bear  the  costs  of  medical  education 
through  community  support,  the 
training  costs  of  residents  that  are  paid 
through  community  support  are  not 
considered  GME  costs  to  the  hospital  for 
purposes  of  Medicare  payment,  hi 
relation  to  redistribution  of  costs,  we  are 
proposing  that  the  costs  of  training 
residents  that  constitute  a  redistribution 
of  costs  from  an  educational  institution 
to  the  hospital  are  not  considered  GME 
costs  to  the  hospital  for  purposes  of 
Medicare  payment. 

In  applying  the  redistribution  of  costs 
and  community  support  principles,  we 
are  proposing  under  §  413.86(i)(2)  to 
state  that  a  hospital  must  continuously 
incur  direct  GME  costs  of  residents 
training  in  a  particular  program  at  a 
training  site  since  the  date  the  residents 
first  began  training  in  that  site  in  order 
for  the  hospital  to  count  the  FTE 
residents  in  accordance  with  the 
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provisions  of  paragraphs  (f)  and  (g)(4) 
through  (g)(6),  and  (g)(12)  of  §413.86. 

We  note  that  our  reasons  for 
Specifically  referencing  the  applicability 
of  the  principles  of  community  support 
and  redistribution  of  costs  at 
§41 3.86(f)(4),  the  paragraph  concerning 
counting  residents  training  in 
nonhospital  settings  for  direct  GME 
purposes,  are  twofold.  First,  although 
we  are  already  making  the  proposed 
§  413.86(i)  applicable  to  §  413.86(f), 
which  would  make  the  principles 
applicable  to  each  paragraph  under 
§  413.86(f),  in  consideration  of  the 
inappropriate  applications  we  have 
identified  of  the  GME  FTE-counting 
policy  with  respect  to  counting 
residents  in  nonhospital  sites,  we 
believe  it  is  appropriate  to  also 
specifically  address  the  applicability  of 
the  redistribution  of  costs  and 
community  support  principles  to 
§413.86(0(4).  In  addition,  we  note  that 
the  proposed  reference  at  §  413.86(f)(4) 
has  implications  for  IME  payment  as 
well,  as  explained  below. 

Under  existing  §  412. 105(f)(l)(ii)(C), 
the  rule  for  the  counting  of  FTE 
residents  training  in  nonhospital 
settings  for  IME  payment,  there  is  a 
specific  reference  indicating  that  the 
criteria  set  forth  in  §41 3. 86(f)(4)  must 
be  met  in  order  for  a  hospital  to  count 
the  FTE  residents  training  in 
nonhospital  settings  for  purposes  of  IME 
payments.  Thus,  if  under  proposed 
§413.86(f)(4)(iv)  (the  paragraph  making 
redistribution  of  costs  and  community 
support  principles  applicable)  a  hospital 
is  not  permitted  to  count  the  FTE 
residents  training  in  a  nonhospital  site 
because  of  redistribution  of  costs  or 
community  support,  the  hospital  would 
not  be  permitted  to  count  the  FTE 
residents  for  purposes  of  IME  payment 
as  well,  because  the  IME  regulation  at 
§-412.105(f)(l)(ii)(C)  requires  the  criteria 
under  §  413.86(f)(4)  to  be  met. 

As  we  have  stated  above,  payment  for 
IME  is  based  on  the  concept  that,  as  a 
direct  result  of  the  hospital's  resident 
training  program,  the  costs  the  hospital 
incurs  for  patient  care  are  increased. 
When  Congress  included  section 
1886(d)(5)(B)(iv)  of  the  Act  as  part  of 
Public  Law  105-33,  the  statute 
expanded  the  circumstances  under 
which  IME  payments  to  a  hospital  could 
be  made  by  allowing  the  hospital  to 
count  the  number  of  residents  training 
outside  the  hospital  setting  under 
certain  conditions.  Even  though  it  is 
clear  that  those  residents  training 
outside  the  hospital  cannot  have  any 
impact  on  patient  care  costs  to  the 
hospital.  Congress  nevertheless  allowed 
the  hospital  to  receive  IME  payments 
when  the  hospital  counts  FTE  residents 


training  in  a  nonhospital  setting  in 
accordance  with  section 
1886(d)(5)(B)(iv)  of  the  Act,  where  those 
residents  would  otherwise  have  trained 
in  the  hospital  setting.  As  we  have 
stated.  Congress  created  an  incentive  (or 
removed  a  disincentive)  with  the 
provisions  of  Public  Law  105-33  for 
hospitals  to  rotate  residents  to 
nonhospital  settings  by  allowing 
hospitals  to  continue  to  receive  IME 
payment  as  if  the  residents  continued  to 
train  in  the  hospital  setting.  If  there  is 
a  redistribution  of  costs  or  community 
support,  we  believe  IME  payment  to  the 
hospital  would  be  contrary  to 
Congressional  intent  to  encourage  the 
hospital  to  rotate  residents  from  the 
hospital  to  the  nonhospital  site. 

In  addition,  when  Congress  included 
section  1886(d)(5)(B)(iv)  of  the  Act  as 
part  of  Public  Law  105-33,  the  statutory 
authority  for  IME  payment  was 
premised  on  the  hospital  incurring  the 
direct  GME  costs  of  the  residents:  "all 
the  time  spent  by  an  intern  or  resident 
in  patient  care  activities  under  an 
approved  medical  residency  program  at 
an  entity  in  a  nonhospital  setting  shall 
be  counted  towards  the  determination  of 
full-time  equivalency  if  the  hospital 
incurs  all,  or  substantially  all,  of  the 
costs  for  the  training  program  in  that 
setting."  (Emphasis  added.)  (Section 
4621(b)(2)  of  Public  Law  105-33; 
section  I886(d)(5)(B)(iv)  of  the  Act.)  We 
believe  Congress  intended  the  hospital 
to  incur  direct  GME  costs  of  the  program 
in  the  nonhospital  site  in  order  to  count 
the  FTE  residents  training  in 
nonhospital  settings  for  purposes  of  IME 
payment.  Thus,  in  the  situation  where  a 
hospital  incurred  direct  GME  costs  but 
there  was  redistribution  of  costs  or 
community  support,  a  disallowance  of 
direct  GME  payments  as  well  as  a 
disallowance  of  IME  payments  is 
appropriate. 

Although  we  are  stating  generally  that 
the  principles  of  community  support 
and  redistribution  of  cost  have  applied 
since  the  inception  of  Medicare  to 
,  graduate  medical  education  payment,  as 
we  have  stated  above,  we  have 
identified  relatively  recent 
inappropriate  application  of  the 
nonhospital  site  policy  for  counting  FTE 
residents.  Therefore,  we  believe  it  is 
appropriate  to  propose  to  identify 
January  1,  1999.  as  the  date  our  fiscal 
intermediaries  should  use  to  determine 
whether  a  hospital  or  another  entity  has 
been  incurring  the  costs  of  training  in  a 
particular  program  at  a  training  setting 
for  purposes  of  determining  whether 
there  has  been  a  redistribution  of  costs 
or  conununity  support.  We  are 
proposing  that  January  1,  1999  be  used 
as  the  date  the  fiscal  intermediaiiies 


should  use  for  determinations,  since  it 
may  be  difficult  for  our  fiscal 
intermediaries  to  obtain  fi'om  hospitals 
contemporaneous  documentation  that 
the  hospitals  have  appropriately  been 
incurring  the  direct  GME  costs  in  earlier 
fiscal  years.  We  believe  the  January  1, 
1 999  date  should  simplify  confirmation 
by  our  fiscal  intermediaries  and 
hospitals  of  whether  the  hospital  or 
another  entity  had  been  incurring  the 
costs  of  the  program  in  particular 
training  settings  and  whether 
redistribution  of  costs  or  community 
support  had  occurred.  We  have  chosen 
the  January  1, 1999  date  because  of 
administrative  convenience  and 
feasibility,  so  that  necessary  data  are 
both  valid  and  available,  and  in 
recognition  of  the  fact  that  our  fiscal 
intermediaries  must  prioritize  their 
limited  audit  resources.  While  we  are 
not  requiring  our  fiscal  intermediaries  to 
determine  whether  a  hospital  had  been 
incurring  the  training  costs  of  a  program 
prior  to  the  January  1.  1999  date,  if  the 
fiscal  intermediaries  determine  that 
there  is  a  redistribution  of  costs  or 
community  support  exists  with  respect 
to  certain  residents  prior  to  January  1 , 
1999,  a  disallowance  of  direct  GME  and 
IME  payments  with  respect  to  those  FTE 
residents  would  certainly  be  required. 

Since  calculation  of  a  hospital's  FTE 
resident  count  is  dependent  upon 
whether  the  hospital  incurred  the 
training  costs,  we  are  proposing  to 
require  each  teaching  hospital  and  its 
fiscal  intermediary  to  determine  which 
entity  had  been  incurring  the  training 
costs  at  least  since  January  1.  1999.  For 
example,  if  a  nonhospital  entity,  such  as 
a  school  of  medicine  or  dentistry,  had 
incurred  the  costs  of  traifiing  the 
residents  anytime  on  or  after  January  1, 
1999,  and  a  hospital  subsequently 
begins  to  incur  direct  GME  costs  of 
training  those  FTE  residents,  the 
hospital  would  not  qualify  to  count 
those  FTE  residents  for  purposes  of 
direct  GME  and  IME  payments. 

We  note  that  the  proposal  states  that 
a  hospital  must  have  been  continuously 
incurring  the  costs  of  the  training  since 
the  date  the  residents  first  began 
training  in  that  program.  Accordingly,  if 
a  hospital  had  at  one  time  incurred  the 
costs  of  training  residents  in  a  particular 
program,  whether  at  the  hospital  or  in 
a  nonhospital  setting,  but  a  nonhospital 
institution  later  assumed  the  costs  of 
training  in  that  setting,  even  if  the 
hospital  assumed  payment  for  the 
training  costs  again,  the  hospital  could 
not  then  count  those  residents  for 
purposes  of  direct  GME  and  IME 
payments. 

We  note  that  if  a  hospital  incurs  the 
direct  GME  costs,  whether  training  takes 
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place  inside  the  hospital  or  in  a 
-nonhospital  setting,  in  a  new  residency 
program,  the  hospital  may  be  eligible  to 
count  the  FTE  residents  as  specified  by 
the  regulations  under  §41 3.86(g)(6). 

Consistent  with  the  policy  on 
redistribution  of  costs  and  community 
support  discussed  above,  if  a  hospital 
incurs  the  direct  GME  costs  of 
additional  FTE  residents  training  in  an 
existing  program  in  a  hospital  setting 
where  the  costs  of  the  existing  program 
had  been  incurred  by  a  nonhospital 
entity  and  the  hospital  has  continuously 
funded  the  additional  residents  in  the 
existing  program  in  the  hospital  setting 
since  the  date  the  residents  first  began 
training  there,  the  redistribution  of  costs 
or  community  support  principles  would 
not  prohibit  the  hospital  fi-om  counting 
the  additional  FTE  residents  for 
purposes  of  direct  GME  and  IME 
payments. 

We  note  that,  under  existing  policy,  to 
count  residents  in  a  nonhospital  setting, 
a  hospital  is  required  to  incur  for  "all 
or  substantially  all  of  the  costs  of  the 
program"  in  that  setting.  In  other  words, 
a  hospital  is  required  to  assume 
financial  responsibility  for  the  full 
complement  of  residents  training  in  a 
nonhospital  site  in  a  particular  program 
in  order  to  count  any  FTE  residents 
training  there  for  purposes  of  IME 
payment.  A  hospital  carmot  count  any 
FTE  residents  if  it  incurs  "all  or 
substantially  all  of  the  costs"  for  only  a 
portion  of  the  FTE  residents  in  that 
program  trainin^etting.  This  policy  is 
derived  from  the  language  of  the  IME 
and  direct  GME  provisions  of  the  statute 
on  counting  residents  in  nonhospital 
settings;  both  sections  1886(d)(5)(B)(iv) 
and  1886(h)(4)(E)  of  the  Act  state  that 
the  hospital  must  incur  "all.  or 
substantially  all.  of  the  costs  for  the 
training  program  in  that  setting." 
(Emphasis  added.)  In  contrast,  as 
explained  earlier,  it  is  permissible  under 
the  proposed  policy  on  the  application 
of  the  redistribution  of  costs  and 
community  support  principles  for  the 
hospital  to  count  FTE  residents  where 
the  hospital  incurs  direct  GME  costs  of 
FTE  residents  that  are  added  to  an 
existing  program,  even  though  the 
hospital  may  not  count  the  existing  FTE 
residents  due  to  the  application  of  the 
redistribution  of  costs  or  community 
support  rules.  In  the  nonhospital 
setting,  as  a  result  of  the  interaction  of 
these  two  separate  FTE  counting 
requirements — (1)  that  the  hospital  must 
not  violate  the  redistribution  of  costs 
and  the  community  support  principles 
in  order  to  count  the  resident  FTEs  in 
the  nonhospital  settings,  and  (2)  that  the 
hospital  must  incur  "all  or  substantially 
all"  of  the  costs  for  the  training  program 


in  that  setting — a  hospital  would  be 
prohibited  from  counting  FTE  residents 
added  to  an  existing  program  at  a 
nonhospital  site  unless  the  hospital 
incurs  all  or  substantially  all  of  the  costs 
of  training  all  of  the  residents  in  that 
program  at  that  setting.  That  is,  even  if 
the  hospital  incurs  all  or  substantially  of 
the  costs  for  all  of  the  training  program 
at  the  nonhospital  site,  the  hospital 
would  only  be  able  to  count  the 
additional  FTE  residents  who  were  not 
excluded  by  application  of  the 
redistribution  of  costs  or  community  . 
support  principles. 

For  example,  training  in  a  general 
dentistry  program  with  10  FTE  residents 
has  taken  place  at  a  school  of  dentistry 
for  20  years.  The  school  of  dentistry  has 
been  incurring  the  training  costs  of  the 
general  dentistry  residents' since  the 
inception  of  the  program.  Beginning  in 
2003,  the  school  of  dentistry  has 
decided  to  add  an  additional  5  FTE 
residents  to  the  program,  and  Hospital 
A  decides  to  inciir  "all  or  substantially 
all"  the  costs  of  those  5  additional  FTE 
residents  only.  Applying  the  policy 
concerning  redistribution  of  costs  and 
community  support  in  combination 
with  the  policy  on  inciuring  all  or 
substantially  all  of  the  costs,  the 
hospital  could  not  count  the  additional 
5  FTE  residents  in  the  dental  school 
since  it  is  not  paying  for  all  or 
substantially  all  of  the  costs  of  the 
program.  Even  if  the  hospital  were  to 
incur  all  or  substantially  all  of  the  costs 
for  the  training  program  for  all  15  FTE 
residents,  the  hospital  could  not  count 
the  10  FTEs  that  were  part  of  the 
existing  general  dentistry  program 
because  of  the  redistribution  of  costs 
and  community  support  principles;  it 
would  be  a  redistribution  of  costs  for  the 
hospital  to  begin  to  incur  direct  GME 
costs  of  the  10  FTE  residents  when  the 
dental  school  had  previously  been 
incurring  those  costs. 

We  note  that  such  a  result  does  not 
occur  when  a  new  program  is 
established  in  the  nonhospital  site.  If, 
from  the  outset  of  the  program,  the 
hospital  incurs  direct  GME  costs  and 
also  incurs  "all  or  substantially  all"  of 
the  costs  for  the  training  program  for  all 
the  new  residents  training  at  the  site, 
there  would  be  no  redistribution  of  costs 
or  community  support,  and  the  hospital 
could  count  all  of  those  residents  in  the 
new  program  in  its  FTE  coimt  (subject, 
of  course,  to  the  hospital's  1996  FTE 
resident  cap). 

We  also  note  that  the  interaction  of 
the  two  provisions  discussed  above — 
redistribution  of  costs  and  community 
support,  and  "all  or  substantially  all" — 
does  not  occur  when  counting  FTE 
residents  training  inside  the  hospital. 


since  a  hospital  is  not  required  to  incur  . 
"all  or  substantially  all"  of  the  costs  for 
the  training  program  inside  the  hospital. 

Furthermore,  if  one  hospital  had 
incurred  the  direct  GME  costs  of 
training  residents  in  a  particular 
program  in  a  nonhospital  site  from  one 
point  in  time,  for  example,  1995  through 
1999,  and  then  another  hospital 
consecutively  inciu-s  the  costs  from 
2000  and  thereafter,  the  second  hospital 
may  be  eligible  to  receive  direct  GME 
and  IME  payments  for  training  the  FTE 
residents  from  the  point  in  time  where 
the  second  hospital  incurred  the  direct 
GME  costs,  and  the  redistribution  and 
community  support  exclusions  would 
not  apply.  The  second  hospital  may  be 
eligible  to  receive  Medicare  direct  GME 
and  IME  payments  because  the  costs 
were  incurred  previously  by  a  hospital, 
and  not  either  the  community  or  the 
university.  Therefore,  there  was  neither 
community  support  nor  redistribution 
of  costs. 

The  following  are  some  examples  to 
clarify  how  these  proposed  policies 
would  be  implemented: 

Example  1 

Since  1995,  10  FTE  residents  in  an 
internal  medicine  program  have  been 
training  in  the  Community  Clinic.  In 
accordance  with  the  current  provisions 
of  §41 3.86(f),  Hospital  A  has  incurred 
all  or  substantially  all  of  the  costs  of 
training  the  10  FTE  residents  since 
1995.  Assuming  the  current  provisions 
of  the  regulations  at 
§§412.105(f)(l)(ii)(C)  and  413.86(f)(3) 
and  (f)(4)  are  met,  Hospital  A  may 
continue  to  receive  IJVffi  and  direct  GME 
payments  for  10  FTE  residents  because 
Hospital  A  had  incurred  direct  GME 
costs  continuously  (as  evidenced  by 
contemporaneous  documentation  since 
January  1,  1999),  as  specified  in  our 
proposed  regulation. 

Beginning  July  1.  2004,  in  addition  to 
continuing  to  incur  all  or  substantially 
all  of  the  costs  of  the  first  10  FTE 
internal  medicine  residents  training  in 
the  nonhospital  site.  Hospital  A  also 
incurs  all  or  substantially  all  of  the  costs 
of  training  an  additional  3  FTE  internal 
medicine  residents  at  that  site. 
Accordingly,  beginning  July  1,  2004, 
Hospital  A  may  count  all  13  FTE 
residents  training  in  the  Community 
Clinic  for  purposes  of  direct  GME  and 
IME  payments,  assuming  Hospital  A 
does  not  exceed  its  FTE  cap  for  IME  and 
direct  GME. 

Example  2 

Since  1995,  2.25  dental  FTE  residents 
in  a  dental  school  program  were  training 
in  a  dental  clinic  at  the  dental  school. 
While  the  2.25  FTEs  were  training  at  the 
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clinic,  the  dental  school  paid  for  all  of 
the  costs  of  the  dental  program.  Prior  to 
July  1,  2000,  Hospital  A  signed  a  written 
agreement  with  the  clinic  to  incur  all  or 
substantially  all  of  the  costs  of  training 
the  2.25  FTE  residents,  from  July  1, 
2000  and  onward.  Thus,  begiiming  with 
July  1,  2000,  the  dental  school  no  longer 
incurred  the  costs  of  the  program  at  this 
nonhospital  site.  In  this  scenario  (even 
if  Hospital  A  inappropriately  received 
direct  GME  and  IME  payments  for  the 
2.25  FTEs  since  July  1,  2000),  Hospital 
A  may  not  receive  direct  GME  or  IME 
payment  for  the  2.25  FTE  residents 
training  in  the  clinic  because  there 
would  have  been  a  redistribution  of 
costs  associated  with  training  these  2.25 
FTE  residents  from  the  dental  school  to 
the  hospital. 

Example  3 

Since  1995.  2.25  FTE  residents  in  a 
family  practice  program  were  training  in 
a  physicians'  group  practice.  While  the 
2.25  FTEs  were  training  at  the 
physicians'  practice,  a  school  of 
medicine  paid  for  the  costs  of  the  family 
practice  residency  program.  Prior  to  July 
1,  2000,  Hospital  A  signed  a  written 
agreement  with  the  physicians'  practice 
to  send  1  additioaal  family  practice  FTE 
resident  to  the  physicians'  practice  and 
to  incur  all  or  substantially  all  of  the 
costs  of  training  the  original  2.25  FTE 
residents  and  the  1  additional  FTE,  from 
July  1,  2000  and  onward.  Thus, 
beginning  with  July  1.  2000.  the  school 
of  medicine  no  longer  incurred  the  costs 
of  the  program  at  this  nonhospital  site. 
Hospital  A  may  not  count  the  2.25  FTE 
residents  that  had  been  training  since 
1995  in  that  physicians'  practice  for 
purposes  of  direct  GME  and  IME 
payments  because  the  training  costs 
were  shifted  from  the  school  of 
medicine  to  the  hospital.  However, 
Hospital  A  may  count  the  1  FTE 
resident  the  hospital  began  to  rotate  for 
training  in  the  physicians'  practice 
because  there  was  no  cost-shifting  for 
that  resident  and  Hospital  A  incurred 
"all  or  substantially  all"  of  the  costs  of 
the  entire  family  practice  program  in  the 
physicians'  office  setting. 

Example  4 

Residents  in  a  surgery  program  have 
been  rotating  from  a  hospital  to  two 
nonhospital  clinics,  Clinic  A  and  Clinic 
B,  since  1996.  The  training  of  the 
surgery  residents  in  Clinic  A  has  been 
supported  by  a  nonhospital  institution 
since  1996,  while  the  hospital  has 
incurred  all  or  substantially  all  of  the 
costs  of  the  surger>'  residents  in  Clinic 
B  since  1996.  The  hospital  cannot  count 
the  surgery  FTE  residents  training  in 
Clinic  A,  even  if  it  begins  to  pay  for  all 


of  the  costs  of  the  program  at  that  site, 
since  a  nonhospital  institution  had 
supported  the  training  in  Clinic  A  since 
1996  (in  other  words,  the  redistribution 
of  costs  and  community  support 
principles  would  prohibit  the  hospital 
from  counting  these  FTE  residents). 
However,  if  the  hospital  continues  to 
incur  all  or  substantially  all  of  the  costs 
of  the  surgery  residents  in  Clinic  B,  the 
hospital  may  count  the  FTE  residents 
training  in  Clinic  B  for  purposes  of 
direct  GME  and  IME  payments  because 
there  would  be  no  cost-shifting  to  the 
hospital  for  these  residents  and  the 
hospital  would  incur  all  or  substantially 
all  of  the  costs  for  the  training  program 
in  that  setting.     

3.  Rural  Track  FTE  Limitation  for 
Purposes  of  Direct  GME  and  IME  for 
Urban  Hospitals  that  Establish 
Separately  Accredited  Approved 
Medical  Programs  in  a  Rural  Area 
(§§412.105(f}(l)(x)  and  413.86(g)(12))  a. 
Change  in  the  Amount  of  Rural  Training 
Time  Required  for  an  Urban  Hospital  to 
Qualify  for  an  Increase  in  the  Rural 
Track  FTE  Limitation.  To  encourage  the 
training  of  physicians  in  rural  areas, 
section  407(c)  of  Pub.  L.  106-113 
amended  sections  1886(d)(5)(B)  and 
1886(h)(4)(H)  of  the  Act  to  add  a 
provision  that,  in  the  case  of  an  urban 
hospital  that  establishes  separately 
accredited  approved  medical  residency 
training  programs  (or  rural  tracks)  in  a 
rural  area  or  has  an  accredited  training 
program  with  an  integrated  rural  track, 
an  adjustment  shall  be  made  to  the 
urban  hospital's  cap  on  the  number  of 
residents.  For  direct  GME,  the 
amendment  applies  to  payments  to 
hospitals  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000:  for 
IME,  the  amendment  applies  to 
discharges  occurring  on  or  after  April  1. 
2000. 

Section  407(c)  of  Pub.  L.  106-113  did 
not  define  a  "rural  track"  or  an 
"integrated  rural  track,"  nor  are  these 
terms  defined  elsewhere  in  the  Act  or  in 
any  applicable  regulations. 

Currently,  there  are  a  nvunber  of 
accredited  3-year  primary  care 
residency  programs  in  which  residents 
train  for  1  year  of  the  program  at  an 
urban  hospital  and  are  then  rotated  for 
training  for  the  other  2  years  of  the  3- 
year  program  to  a  rural  facility(ies). 
These  separately  accredited  "rural 
track"  programs  are  recognized  by  the 
Accreditation  Council  of  Graduate 
Medical  Education  (ACGME)  as  "1-2" 
rural  track  programs.  As  far  as  CMS  is 
able  to  determine,  ACGME  is  the  only 
accrediting  body  to  "separately 
accredit"  rural  track  residency 
programs,  a  requirement  specified  in 
Pub.  L.  106-113. 


We  implemented  the  nu-al  track 
program  provisions  of  section 
1886(d)(5)(B)  and  1886(h)(4)(H)  of  the 
Act  to  address  these  "1-2"  programs 
and  to  account  for  other  programs  that 
cire  not  specifically  "1-2"  programs  but 
that  include  rural  training  components. 
As  stated  above,  since  there  is  no 
existing  definition  of  "rural  track"  or 
"integrated  rural  track,"  we  define  at 
§  413.86(b)  a  "rural  track"  and  an 
"integrated  rural  track"  as  an  approved 
medical  residency  training  program 
established  by  an  urban  hospital  in 
which  residents  train  for  a  portion  of  the 
program  at  the  luban  hospital  and  then 
rotate  for  a  portion  of  the  program  to  a 
rural  hospital(s)  or  to  a  rural 
nonhospital  site(s).  We  have  previously 
noted  that  the  terms  "rural  track"^and 
"integrated  rural  track,"  for  purposes  of 
this  definition,  are  synonymous. 

To  implement  these  provisions,  we 
revised  §413.86  to  add  paragraph  (g)(ll) 
(since  redesignated  as  (g)(12)),  and 
§412.105  to  add  paragraph  (fi(l)(x)  to 
specify  that,  for  direct  GME,  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000,  or,  for  IME,  for  discharges 
occurring  on  or  after  April  1,  2000,  an 
urban  hospital  that  establishes  a  new 
residency  program,  or  has  an  existing 
residency  program,  with  a  rural  track  (or 
an  integrated  rural  track)  may,  under 
certain  circumstances,  include  in  its 
FTE  count  residents  in  those  nual 
tracks,  in  addition  to  the  residents 
subject  to  the  FTE  cap  at  §41 3.86(g)(4). 
(See  the  August  1,  20004nterim  final 
rule  with  comment  period  (65  FR 
47033)  and  the  August  1,  2001  IPPS 
final  rule  (66  FR  39902)).  These 
regulations  specif\'  that  an  urban 
hospital  may  count  the  residents  in  the 
rural  track  in  excess  of  the  hospital's 
FTE  cap  up  to  a  "rural  track  FTE 
limitation"  for  that  hospital.  We  defined 
this  rural  track  FTE  limitation  at 
§  413.86(b)  as  the  maximum  number  of 
residents  (as  specified  in 
§  413.86(g)(12))  training  in  a  rural  track 
residency  program  that  an  urban 
hospital  may  include  in  its  FTE  count, 
in  addition  to  the  number  of  FTE 
residents  already  included  in  the 
hospital's  FTE  cap. 

Generally,  the  rural  track  policy  is 
divided  into  two  categories:  rural  track 
programs  in  which  residents  are  rotated 
to  a  rural  area  for  at  least  two-thirds  of 
the  duration  of  the  program;  and  niral 
track  programs  in  which  residents  are 
rotated  to  a  rural  area  for  less  than  two- 
thirds  of  the  duration  of  the  program. 
Currently,  family  practice  is  the  only 
specialty  that  has  separately  accredited 
rural  track  programs.  As  previously 
noted,  to  account  for  other  specialties 
that  have  program  lengths  greater  than 
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or  less  than  3  years,  or  that  are  not  "1- 
2"  programs,  but  may  establish 
separately  accredited  rural  track 
residency  programs  that  are  longer  than 
3  years,  our  regulations  specify  that 
residents  must  train  in  the  rural  area  for 
"two-thirds  of  the  duration  of  the 
program,"  rather  than  "2  out  of  3 
program  years,"  in  order  for  the  urban 
hospital  to  count  FTEs  in  the  rural  track 
(up  to  the  niral  track  FTE  limitation)  in 
addition  to  the  residents  included  in  the 
hospital's  FTE  limitation.  Thus,  for 
example,  under  current  policy,  if  a 
surgery  program,  which  is  a  5-year 
program,  were  to  establish  a  separately 
accredited  rural  track,  the  urban 
hospital  must  rotate  the  surgery 
residents  to  the  rural  area  for  at  least 
two-thirds  of  the  duration  of  the  5-year 
program  in  order  to  qualify  to  count 
those  FTEs  in  excess  of  the  hospital's 
FTE  cap,  as  provided  in  §413.86(g)(12) 
and§412.105(f)(l)(x). 

Accordingly,  our  policy  for 
determining  whether  an  urban  hospital 
qualifies  for  an  adjustment  to  the  FTE 
cap  for  training  residents  in  rural  areas 
is  dependent  upon  the  proportion  of 
time  the  residents  spend  training  in  the 
rural  areas.  If  the  time  spent  training  in 
rural  areas  (either  at  a  nu-al  hospital  or 
a  niral  nonhospited  site)  constitutes  at 
least  two-thirds  of  the  duration  of  the 
program,  then  the  urban  hospital  may 
include  the  time  the  residents  train  at 
that  urban  hospital  in  determining  GME 
payments.  However,  if  the  urban 
hospital  rotates  residents  to  rural  areas 
for  a  period  of  time  that  is  less  than  two- 
thirds  of  the  duration  of  the  program, 
although  the  rural  hospital  may  count 
the  time  the  residents  train  at  the  nu-al 
hospital  if  the  program  is  new,  the 
urban  hospital  may  not  include  the  time 
the  residents  train  at  the  urban  hospital 
for  GME  payment  purposes  (unless  it 
can  do  so  within  the  hospital's  FTE 
cap). 

When  we  first  implemented  this 
policy  on  rural  tracks,  it  was  consistent 
with  our  understanding  of  how  the 
ACGME  accredits  rural  track  "1-2" 
programs,  in  which  residents  train  for  1 
year  of  the  program  at  an  urban  hospital 
and  are  then  rotated  for  training  years  2 
and  3  to  a  rural  facility.  We  believed 
that  the  ACGME  did  not  separately 
accredit  an  approved  program  as  a  rural 
track  program  unless  it  met  this  "1-2" 
condition:  that  is,  the  residents  were 
spending  one-third  of  program  training 
in  the  urban  area  and  two-thirds  of  the 
program  training  in  the  rural  area. 
However,  we  have  recently  learned  that 
there  are  a  few  rural  track  programs  that 
are  separately  accredited  by  the  ACGME 
as  "1-2"  rural  track  programs,  but  the 
residents  in  these  programs  are  not 
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training  in  rural  areas  for  at  least  two- 
thirds  of  the  diu-ation  of  the  program. 
We  understand  that  in  certain  instances 
in  which  the  case-mix  of  the  rural 
facilities  might  not  be  sufficiently  broad 
to  provide  the  residents  with  an 
acceptable  range  of  training 
opportunities,  the  ACGME  allows  the 
residents  in  program  years  2  and  3  to 
return  to  the  urban  hospital  for  some 
training  in  both  years.  However,  because 
the  training  in  years  2  and  3  is 
predominantly  occurring  at  the  rural 
locations,  the  ACGME  still  separately 
accredits  the  urban  and  nu-al  portions  as 
a  "1-2"  program. 

The  existing  regulations  at 
§§412.105(f)(l)(x)  and  413.86(g)(12) 
specify  two  main  criteria  for  an  urban 
hospital  to  count  the  time  spent  by 
residents  training  in  a  rural  track  while 
at  the  urban  hospital  in  excess  of  the 
hospital's  FTE  limitation:  (l)The 
program  must  be  separately  accredited 
by  die  ACGME;  and  (2)  the  time  spent 
training  in  rural  areas  (either  at  a  rural 
hospital  or  a  rural  nonhospital  site) 
must  constitute  at  least  two-thirds  of  the 
duration  of  the  program. 

We  believe  that  an  urban  hospital  that 
operates  a  progremi  that  is  separately 
accredited  by  the  ACGME  as  a  "1-2" 
program,  but  in  which  residents  train  in 
rural  areas  for  more  than  half  but  less 
than  two-thirds  of  the  duration  of  the 
program,  should  still  be  allowed  to 
coimt  those  FTE  residents  for  GME 
payment  purposes.  Therefore,  to  be 
consistent  with  the  ACGME 
accreditation  practices,  we  are 
proposing  to  revise  our  regulations. 
Proposed  §413.86(g)(12)  would  still 
address  our  policy  that  an  urban 
hospital  qualifies  for  an  adjustment  to 
the  FTE  cap  for  training  in  rural  areas 
based  upon  the  proportion  of  time  the 
residents  spend  training  in  the  rural 
areas.  However,  instead  of  using  a  "two- 
thirds"  model  to  specify  the  amount  of 
time  residents  are  training  in  the  rural 
areas,  as  the  framework  exists  under 
current  policy,  the  proposal  would  use, 
at  §§413.86(g)(12)(i)  Uirough  (iv),  a 
"one-half  of  the  time"  model  to  specify 
the  amount  of  time  residents  are 
training  in  rural  areas.  This  proposal 
would  address  the  limited  cases  where 
ACGME  separately  accredits  programs 
as  "1-2"  rural  tracks  but  residents  in 
those  programs  train  in  the  rural  areas 
less  than  two-thirds  of  the  time, 
although  greater  than  one-half  of  the 
time.  Specifically,  we  are  proposing  at 
§413.86(g)(12)  to  state: 

•  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  hospital(s)  for 
two-thirds  of  the  duration  of  the 
program  for  cost  reporting  periods 


beginning  on  or  after  April  1 ,  2000  and 
before  October  1,  2003,  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2003.  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count  for  the  time  the  rural  track 
residents  spend  at  the  urban  hospital. 

•  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  nonhospital 
site(s)  for  two-thirds  of  the  duration  of 
the  program  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000,  and 
before  October  1,  2003,  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  beginning  on 
or  after  October  1 ,  2003,  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count,  subject  to  the 
requirements  under  §  413.86(f)(4). 

•  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rural  hospital(s)  for  less  than  two- 
thirds  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  April  1,  2002,  and  before  October 
1,  2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  rural  hospital 
may  not  include  those  residents  it  its 
FTE  count  (if  the  rural  track  is  not  a  new 
program  imder  §413.86(g)(6)(iii),  or  if 
the  rural  hospital's  FTE  count  exceeds 
that  hospital's  FTE  cap),  nor  may  the 
urban  hospital  include  those  residents 
when  calculating  its  rural  track  FTE 
limitation. 

•  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rural  nonhospital  site(s)  for  a  period 
of  time  that  is  less  than  two-thirds  of  the 
duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2002,  and  before  October  1, 
2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  urban  hospital 
may  include  those  residents  in  its  FTE 
count,  subject  to  the  requirements  under 
§  413.86(f)(4). 

We  also  are  proposing  to  make  a 
conforming  change  to  §  412.105(f)(l)(x) 
to  make  these  proposed  provisions 
applicable  to  IME  payments  for 
discharges  occurring  on  or  after  October 
1,  2003. 

We  believe  this  proposal  produces  a 
more  equitable  result  than  the  existing 
policy;  the  proposal  encompasses  what 
we  believe  to  be  all  situations  in  which 
the  ACGME  separately  accredits  rural 
track  programs  and  in  which  residents 
in  the  programs  spend  a  majority  of  the 
time  training  in  rural  settings,  fulfilling 
the  intent  of  Congress  for  Medicare  to 
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provide  GME  payments  for  significant 
rural  residency  training.  

b.  Inclusion  of  Rural  Track  FTE 
Residents  in  the  Rolling  Average 
Calculation.  Section  1886(h)(4)(G)  of  the 
Act.  as  added  by  section  4623  of  Public 
Law  105-33,  provides  that,  for  a 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1, 1997, 
the  hospital's  FTE  resident  count  for 
direct  GME  payment  purposes  equals 
the  average  of  the  actual  FTE  resident 
count  for  that  cost  reporting  period  and 
the  preceding  cost  reporting  period. 
Section  1886(h)(4)(G)  of  the  Act  requires 
that,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1998,  a 
hospital's  FTE  resident  count  for  direct 
GME  payment  purposes  equals  the 
average  of  the  actual  FTE  resident  count 
for  the  cost  reporting  period  and  the 
preceding  two  cost  reporting  periods 
(that  is,  a  3-year  rolling  average).  This 
provision  phases  in  over  a  3-year  period 
any  reduction  in  direct  GME  payments 
to  hospitals  that  results  from  a  reduction 
in  the  number  of  FTE  residents  below 
the  number  allowed  by  the  FTE  cap.  We 
first  implemented  this  provision  in  the 
August  29,  1997  final  rule  with 
comment  period  (62  FR  46004)  and 
revised  §41 3.86(g)(5)  accordingly. 
Because  hospitals  may  have  two  PRAs, 
one  for  residents  in  primary'  care  and 
obstetrics  and  gynecology  (the  "primary 
care  PRA"),  and  a  lower  PRA  for 
nonprimary  care  residents,  we  revised 
our  policy  for  computing  the  rolling 
average  for  direct  GME  payment 
purposes  (not  for  IME)  in  the  August  1, 
2001  final  rule  (66  FR  39893)  to  create 
two  separate  rolling  averages,  one  for 
primary  care  and  obstetrics  and 
gynecology  residents  (the  "primary  care 
rolling  average"),  and  one  for 
nonprimary  care  residents.  Effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1.  2001,  direct  GME 
payments  are  calculated  based  on  the 
sum  of:  (1)  The  product  of  the  primary 
care  PRA  and  the  primary  care  rolling 
average;  and  (2)  the  product  of  the 
nonprimary  care  PRA  and  the 
nonprimary  care  FTE  rolling  average. 
(This  sum  is  then  multiplied  by  the 
Medicare  patient  load  to  determine 
Medicare  direct  GME  payments). 

Section  407(c)  of  Public  Law  106-113, 
which  amended  sections  1886(d)(5)(B) 
and  1886(h)(4)(H)  of  the  Act  to  create 
the  rural  track  provision,  provided  that, 
in  the  case  of  an  urban  hospital  that 
establishes  a  separately  accredited  rural 
track,  "*   *   *  the  Secretary  shall  adjust 
the  limitation  under  subparagraph  (F)  in 
an  appropriate  manner  insofar  as  it 
applies  to  such  programs  in  such  rural 
areas  in  order  to  encourage  the  training 
of  physicians  in  rural  areas"  (emphasis 


added).  Subparagraph  (F)  of  the  Act  is 
the  provision  that  establishes  a  cap  on 
the  number  of  allopathic  and 
osteopathic  FTE  residents  that  may  be 
counted  at  each  hospital  for  Medicare 
direct  GME  payment  purposes.  Thus, 
the  provision  authorizes  the  Secretary  to 
allow  for  an  increase  to  an  urban 
hospital's  FTE  cap  on  allopathic  and 
osteopathic  residents  in  certain 
instances  when  an  urban  hospital 
establishes  a  rural  track  program. 
Although  the  rural  track  provision 
effectively  allows  an  increase  to  the 
urban  hospital's  FTE  cap  by  adjusting 
the  FTE  limitation  under  subparagraph 
(F),  the  statute  makes  no  reference  to 
subparagraph  (G),  the  provision 
concerning  the  rolling  average  count  of 
residents.  That  is,  the  statute  does  not 
provide  for  an  exclusion  from  the 
rolling  average  for  the  urban  hospital  for 
those  FTE  residents  training  in  a  rural 
track. 

Since  we  implemented  this  rural  track 
provision  in  the  August  1,  2000  interim 
final  rule  with  comment  period  (65  FR 
47033).  we  have  interpreted  this 
provision  to  mean  that,  except  for  new 
niral  track  programs  begun  by  urban 
teaching  hospitals  that  aie  establishing 
an  FTE  cap  for  the  first  time  under 
§413.86(g)(6)(i),  when  an  urban  hospital 
establishes  a  new  rural  track  program  or 
expands  an  existing  rural  track  program, 
FTE  residents  in  the  rural  track  that  are 
counted  by  the  urban  hospital  are 
included  in  the  hospital's  rolling 
average  calculation  immediately. 
Although  we  have  not  specified  in  the 
regulations  that  nu-al  track  FTE 
residents  counted  by  an  urban  hospital 
are  included  in  the  hospital's  rolling 
average  FTE  resident  count,  this  has 
been  our  policy.  The  Medicare  cost 
report.  Form  CMS-2552-96  (line  3.05 
on  Worksheet  E,  Part  A,  for  IME 
payments,  and  on  line  3.02  on 
Worksheet  E-3.  Part  IV,  for  direct  GME 
payments),  reflects  this  policy. 
Accordingly,  FTE  residents  in  a  rural 
track  program  are  to  be  included  in  the 
urban  hospital's  rolling  average  count 
for  IME  and  direct  GME  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000. 

We  are  proposing  to  revise  the 
regulations  at  §41 3. 86(g)(5)  to  add  a 
new  paragraph  (vii)  to  clarify*  that, 
subject  to  regulations  at  §413.86(g)(12), 
except  for  new  rural  track  programs 
begun  by  urban  hospitals  that  are  first 
establishing  an  FTE  cap  under 
§413.86(g)(6)(i),  when  an  urban  hospital 
with  an  existing  FTE  cap  establishes  a 
new  program  with  a  rural  track  (or  an 
integrated  nu-al  track),  or  expands  an 
existing  rural  track  (or  an  integrated 
riual  track)  program,  the  FTE  residents 


in  that  program  that  are  counted  by  the 
urban  hospital  are  included  in  the  urban 
hospital's  rolling  average  FTE  resident 
count  immediately.  We  also  are 
proposing  to  revise 

§§413.86(g)(12)(i)(A),  (g)(12)(ii)(B),  and 
(g)(12)(iv)(A)  to  indicate  that  for  the  first 
3  years  of  the  rural  track's  existence,  the 
rural  track  FTE  limitation  for  each  urban 
hospital  will  be  the  actual  number  of 
FTE  residents,  subject  to  the  rolling 
average,  training  in  the  rural  track  at  the 
urban  hospital. 

4.  Technical  Change  Relating  to 
Affiliated  Groups  and  Affiliation 
Agreements 

Section  1886(h)(4)(H)(ii)  of  the  Act 
permits,  but  does  not  require,  the 
Secretary  to  prescribe  rules  that  allow 
institutions  that  are  members  of  the 
same  affiliated  group  (as  defined  by  the 
Secretary)  to  elect  to  apply  the  FTE 
resident  limit  on  an  aggregate  basis. 
This  provision  allows  the  Secretary  to 
give  hospitals  flexibility  in  structuring 
rotations  within  a  combined  cap  when 
they  share  a  resident's  time.  Consistent 
with  the  broad  authority  conferred  by 
the  statute,  we  established  criteria  for 
defining  an  "affiliated  group"  and  an 
"affiliation  agreement"  in  both  the 
August  29, 1997  final  rule  (62  FR  45965) 
and  the  May  12, 1998  final  rule  (63  FR 
26317).  We  further  clarified  our  policy 
concerning  affiliation  agreements  in  the 
August  1,  2002  final  rule  (67  FR  50069). 

We  are  aware  that  there  has  been 
some  confusion  at  times  among 
members  of  the  provider  community 
when  using  the  term  "affiliation 
agreement,"  since  the  term  is  used  in 
contexts  other  than  for  Medicare  GME 
payment  purposes.  For  example,  an 
"affiliation  agreement"  is  a  term 
historically  used  in  the  academic 
commimity  that  generally  relates  to 
agreements  made  between  hospitals  and 
medical  schools  or  among  sponsors  of 
medical  residency  education  programs. 
To  help  prevent  further  confusion,  we 
are  proposing  to  change  the  term  in  the 
regulations  to  "Medicare  GME 
affiliation  agreement."  We  believe  this 
will  help  to  distinguish  these 
agreements  used  for  purposes  of  GME 
payments  from  agreements  used  for 
other  purposes  in  the  provider 
community.  We  are  proposing  to  revise 
the  regulations  at  §413. 86(b)  to  state 
"Medicare  GME  affiliated  group,"  and 
"Medicare  GME  affiliation  agreement," 
and  we  are  making  similar  revisions  to 
§413.86(g)(4)(iv).  (g)(7)(i)  through  (v), 
and  §412.105(f){l)(vi)  for  IME  payment 
purposes. 
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G.  Notification  of  Updates  to  the 
Reasonable  Compensation  Equivalent 
(RCE)Umits  (§415.70) 

1.  Backgroimd 

Under  the  Medicare  program, 
payment  for  services  furnished  by  a 
physician  is  made  under  either  the 
Hospital  Insurance  Program  (Part  A)  or 
the  Supplementary  Medical  Insurance 
Program  (Part  B),  depending  on  the  type 
of  services  furnished.  In  accordance 
with  section  1848  of  the  Act. 
physicians'  charges  for  medical  or 
surgical  services  to  individual  Medicare 
patients  generally  are  covered  under 
Part  B  on  a  fee-for-service  basis  under 
the  Medicare  physician  fee  schedule. 
The  compensation  that  physicians 
receive  from  or  through  a  provider  for 
services  that  benefit  patients  generally 
(for  example,  administrative  services, 
coramittee  work,  teaching,  and 
supervision)  can  be  covered  under  Part 
A  or  Part  B.  depending  on  the  provider's 
setting. 

As  required  by  section  1887(a)(2)(B) 
of  the  Act,  allowable  compensation  for 
services  furnished  by  physicians  to 
providers  that  are  paid  by  Medicare  on 
a  reasonable  cost  basis  is  subject  to 
reasonable  compensation  equivalent 
(RCE)  limits.  Under  these  limits, 
payment  is  determined  based  on  the 
lower  of  the  actual  cost  of  the  services 
to  the  provider  (that  is,  any  form  of 
compensation  to  the  physician)  or  a 
reasonable  compensation  equivalent. 
For  purposes  of  applying  the  RCE  limits, 
physician  compensation  costs  means 
monetary  payments,  fi-inge  benefits, 
deferred  compensation  and  any  other 
items  of  value  (excluding  office  space  or 
billing  and  collection  services)  that  a 
provider  or  other  organization  furnishes 
a  physician  in  return  for  the  physician's 
services. 

The  RCE  limits  do  not  apply  to  the 
costs  of  physician  compensation  that  are 
attributable  to  furnishing  inpatient 
hospital  services  paid  for  under  the 
IPPS  or  GME  costs.  In  addition,  RCE 
limits  do  not  apply  to  the  costs  CAHs 
incur  in  compensating  physicians  for 
services.  Furthermore,  compensation 
that  a  physician  receives  for  activities 
that  may  not  be  paid  for  under  either 
Part  A  or  Part  B  are  not  considered  in 
applying  the  RCE  limits. 

"The  limits  apply  equcdly  to  all 
physician  services  to  providers  that  are 
payable  on  a  reasonable  cost  basis  under 
Medicare.  If  a  physician  receives  any 
compensation  from  a  provider  for  his  or 
her  physician  services  to  the  provider 
(that  is,  those  services  that  benefit 
patients  generally),  payment  to  those 
affected  providers  for  the  costs  of  such 
compensation  is  subject  to  the  RCE 


limits.  The  RCE  limits  are  not  applied 
to  payment  for  services  that  are 
identifiable  medical  or  surgical  services 
to  individual  patients  and  paid  for 
under  the  physician  fee  schedule,  even 
if  the  physician  agrees  to  accept 
compensation  (for  example,  fi-om  a 
hospital)  for  those  services.  (However, 
payments  to  teaching  hospitals  that 
have  elected  to  be  paid  for  these 
services  on  a  reasonable  cost  basis  in 
accordance  with  section  1861(b)(7)  of 
the  Act  are  subject  to  the  limits.) 

Section  415.70(b)  of  the  regulations 
specifies  the  methodology  for 
determining  annual  RCE  limits, 
considering  average  physician  incomes 
by  specialty  and  type  of  location,  to  the 
extent  possible  using  the  best  available 
data.  On  October  31, 1997,  the  revised 
RCE  limits  update  methodology  was 
published  in  the  Federal  Register  (62 
FR  59075).  For  cost  reporting  periods 
beginning  on  or  after  January  1, 1998, 
updates  to  the  RCE  limits  are  calciUated 
using  the  Medicare  Economic  Index 
(MEI).  The  inflation  factor  used  to 
develop  the  initial  RCE  limits  and, 
subsequendy,  to  update  those  limits  to 
reflect  increases  in  net  physician 
compensation  was  the  Consimier  Price 
Index  for  All  Urban  Consiuners  (CPI-U). 
In  1998,  we  revised  the  RCE  limits 
update  methodology  by  replacing  the 
CPI-U  with  the  physician  fee  schedule's 
inflation  factor  (the  MEI),  to  achieve  a 
measure  of  consistency  in  the 
methodologies  employed  to  determine 
reasonable  payments  to  physicians  for 
direct  medical  and  surgical  services 
furnished  to  individual  patients  and 
reasonable  compensation  levels  for 
physicians'  services  that  benefit 
provider  patients  generally. 

2.  Publication  of  the  Updated  RCE 
Limits 

We  intend  to  publish  updated 
payment  limits  on  the  amount  of 
allowable  compensation  for  services 
furnished  by  physicians  to  providers  in 
the  FY  2004  IPPS  final  rule.  These 
revised  limits  will  be  mere  updates  that 
will  be  calculated  by  applying  the  most 
recent  economic  index  data.  We  are  not 
proposing  any  change  in  the 
methodology.  Therefore,  in  accordance 
with  §  415.70(f).  we  are  allowed  to 
pubhsh  the  revised  RCE  limits  in  a  final 
rule  without  prior  publication  of  a 
proposed  rule  for  public  comment. 
Furthermore,  we  believe  that 
publication  of  the  revised  RCE  limits  in 
a  proposed  rule  with  opportunity  for 
public  conunent  is  unnecessary,  and  we 
find  good  cause  to  waive  the  procedure. 


V.  PPS  for  Capital-Related  Costs 

In  this  proposed  rule,  we  are  not 
proposing  any  changes  in  the  policies 
governing  tfae  determination  of  the 
payment  rates  for  capital-related  costs 
•   for  short-term  acute  care  hospitals  under 
the  IPPS.  However,  for  the  readers' 
benefit,  in  this  section  of  this  proposed 
rule,  we  are  providing  a  sununary  of  the 
statutory  basis  for  the  PPS  for  hospital 
capital-related  costs,  the  methodology 
used  to  determine  capital-related 
payments  to  hospitals,  and  a  brief 
description  of  the  payment  policies 
under  the  PPS  for  capital-related  costs 
for  new  hospitals,  extraordinary 
circumstances,  and  exception  (regular 
and  special)  payments.  (Refer  to  die 
August  1,  2001  IPPS  final  rule  (66  FR 
39910)  for  a  more  detailed  discussion  of 
the  statutory  basis  for  the  system,  the 
development  and  evolution  of  the 
system,  the  methodology  used  to 
determine  capital-related  payments  to 
hospitals  both  during  and  after  the 
transition  period,  and  the  policy  for 
providing  regular  and  special 
exceptions  payments.) 

Section  1886(g)  of  the  Act  requires  the 
Secretary  to  pay  for  the  capital-related 
costs  of  inpatient  hospital  services  "in 
accordance  with  a  PPS  established  by 
the  Secretary."  Under  the  statute,  the 
Secretary  has  broad  authority  in 
establishing  and  implementing  the  PPS 
for  capital  related  costs.  We  initially 
implemented  the  capital  PPS  in  the 
August  30, 1991  IPPS  final  rule  (56  FR 
43358),  in  which  we  established  a  10- 
year  transition  period  to  change  the 
payment  methodology  for  Medicare 
hospital  inpatient  capital-related  costs 
from  a  reasonable  cost-based 
methodology  to  a  prospective 
methodology  (based  fully  on  the  Federal 
rate). 

Federal  fiscal  year  (FY)  2001  was  the 
last  year  of  the  10-year  transition  period 
established  to  phase  in  the  PPS  for 
hospital  inpatient  capital-related  costs. 
Begiiming  in  FY  2002,  capital  PPS 
payments  are  based  solely  on  the 
Federal  rate  for  the  vast  majority  of 
hospitals.  The  basic  methodology  for 
determining  capital  prospective 
payments  based  on  the  Federal  rate  is 
set  forth  in  §412.312.  For  the  piupose 
of  calculating  payments  for  each 
discharge,  the  standard  Federal  rate  is 
adjusted  as  follows: 

(Standard  Federal  Rate)  x  (DRG  Weight) 
X  (Geographic  Adjustment  Factor 
(GAF))  X  (Large  Urban  Add-on,  if 
applicable)  x  (COLA  Adjustment  for 
hospitals  located  in  Alaska  and 
Hawaii)  x  (1  +  DSH  Adjustment 
Factor  +  IME  Adjustment  Factor,  if 
appUcable) 
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Hospitals  also  may  receive  outlier 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year  that  are  specified  in 
§  412.312(c)  of  existing  regulations. 

During  the  10-year  transition  period, 
a  new  hospital  (as  defined  at  412.300fb)) 
was  exempt  from  the  capital  PPS  for  its 
first  2  years  of  operation  and  was  paid 
85  percent  of  its  reasonable  costs  during 
that  period.  Originally,  this  provision 
was  effective  only  through  the  transition 
period  and,  therefore,  ended  with  cost 
reporting  periods  beginning  in  FY  2002. 
As  we  discussed  in  the  August  1,  2002 
finjfl  rule  (67  FR  50101).  this  payment 
provision  was  implemented  to  provide 
special  protection  to  new  hospitals 
during  the  transition  period  in  response 
to  concerns  that  prospective  payments 
under  a  DRG  system  may  not  be 
adequate  initially  to  cover  the  capital 
costs  of  newly  built  hospitals. 
Therefore,  we  believe  that  the  rationale 
for  this  policy  applies  to  new  hospitals 
after  the  transition  period  as  well,  and 
in  that  same  finalrale,  we  established 
regulations  under  §412. 304(c)(2)  that 
provide  the  same  special  payment  to 
new  hospitals  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002. 
Therefore,  a  new  hospital,  defined 
under  §41 2. 300(b),  is  paid  85  percent  of 
its  allowable  Medicare  inpatient 
hospital  capital-related  costs  through  its 
first  2  years  of  operation  unless  the  new 
hospital  elects  to  receive  fully 
prospective  payment  based  on  100 
percent  of  the  Federal  rate.  (For  more 
detailed  information  regarding  this 
policy,  see  the  August  1,  2002  IPPS  final 
rule  (67  FR  50101).) 

Regulations  at  §41 2.348(f)  provide 
that  a  hospital  may  request  an 
additional  payment  if  the  hospital 
incurs  unanticipated  capital 
expenditures  in  excess  of  $5  million  due 
to  extraordinary  circumstances  beyond 
the  hospital's  control.  This  policy  was 
established  for  hospitals  during  the  10- 
year  transition  period,  but  we 
established  regulations  at  §  412.312(e)  to 
specify  that  payment  for  extraordinary 
circumstances  is  also  made  for  cost 
reporting  periods  after  the  transition 
period  (that  is,  cost  reporting  periods 
beginning  on  or  after  October  1,  2001). 
(For  more  detailed  information 
regarding  this  policy,  refer  to  the  August 
1,  2002  Federal  Register  (67  FR  50102).) 

During  the  transition  period,  under 
§§  412.348(b)  through  (e),  eligible 
hospitals  could  receive  regular 
exception  payments.  These  exception 
payments  guaranteed  a  hospital  a 
minimum  payment  of  a  percentage  of  its 
Medicare  ^lowable  capital-related  costs 
depending  on  the  class  of  hospital 
(§  412.348(c)).  However,  after  the  end  of 


the  transition  period,  eligible  hospitals 
can  receive  additional  payments  under 
the  special  exceptions  provisions  at 
§  412.348(g),  which  guarantees  an 
eligible  hospital  a  minimum  payment  of 
70  percent  of  its  Medicare  allowable 
capital-related  costs.  Special  exceptions 
payments  may  be  made  only  for  the  10 
years  after  the  cost  reporting  year  in 
which  the  hospital  completes  its 
qualifying  project,  which  can  be  no  later 
than  the  hospital's  cost  reporting  period 
beginning  before  October  1,  2001.  Thus, 
an  eligible  hospital  may  receive  special 
exceptions  payments  for  up  to  10  years 
beyond  the  end  of  the  capital  PPS 
transition  period.  Hospitals  eligible  for 
special  exceptions  payments  were 
required  to  submit  documentation  to  the 
intermediary  indicating  the  completion 
date  of  their  project.  (For  more  detailed 
information  regarding  the  special 
exceptions  policy  under  §  412.348(g), 
refer  to  the  August  1,  2001  IPPS  final 
rule  (66  FR  39911  through  39914)  and 
the  August  1,  2002  IPPS  final  rule  (67 
FR  50102).) 

VI.  Proposed  Changes  for  Hospitals  and 
Hospital  Units  Excluded  fi'om  the  IPPS 

A.  Payments  to  Excluded  Hospitals  and 
Hospital  Units  (§§  413.40(c).  (d).  and  If]} 

1 .  Payments  to  Existing  Excluded 
Hospitals  and  Hospital  Units 

Section  1886(b)(3)(H)  of  the  Act  (as 
amended  by  section  4414  of  Pub.  L. 
105-33)  established  caps  on  the  target 
amounts  for  certain  existing  hospitals 
and  hospital  units  excluded  from  the 
IPPS  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997 
through  September  30,  2002.  For  this 
period,  the  caps  on  the  target  amounts 
apply  to  the  following  three  classes  of 
excluded  hospitals  or  units:  psychiatric 
hospitals  and  units,  rehabilitation 
hospitals  and  units,  and  LTCHs. 

In  accordance  with  section 
1886(b)(3)(H){i)  of  the  Act  and  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2002,  payments  to 
these  classes  of  existing  excluded 
hospitals  or  hospital  units  are  no  longer 
subject  to  caps  on  the  target  amounts.  In 
accordance  with  existing 
§§413.40(c){4)(ii)  and  (d)(l)(i)  and  (ii). 
where  applicable,  these  excluded 
hospitals  and  hospital  units  continue  to 
be  paid  on  a  reasonable  cost  basis,  and 
payments  are  based  on  their  Medicare 
inpatient  operating  costs,  not  to  exceed 
the  ceiling.  The  ceiling  would  be 
computed  using  the  hospital's  or  unit's 
target  amount  ft'om  the  previous  cost 
reporting  period  updated  by  the  rate-of- 
increase  specified  in  §413.40(c)(3)(viii) 
of  the  regulations  and  then  multiplying 
this  figure  by  the  number  of  Medicare 


discharges.  Effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
2002,  rehabilitation  hospitals  and  units 
are  paid  100  percent  of  the  Federal  rate. 
Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1.  2002. 
LTCHs  also  are  no  longer  paid  on  a 
reasonable  cost  basis  but  are  paid  under 
a  DRG-based  PPS.  As  part  of  this 
process  for  LTCHs.  we  established  a  5- 
year  transition  period  from  reasonable 
cost-based  reimbursement  to  a  fully 
Federal  PPS.  However,  a  LTCH,  subject 
to  the  blend  methodology,  may  elect  to 
be  paid  based  on  a  100  percent  of  the 
Federal  prospective  rate.  (Sections 
VII.A.3.  and  4.  of  this  preamble  contain 
for  a  more  detailed  discussion  of  the  IRF 
PPS  and  the  LTCH  PPS.) 

2.  Updated  Caps  for  New  Excluded 
Hospitals  and  Units 

Section  1886(b)(7)  of  the  Act 
establishes  a  payment  limitation  for  new 
psychiatric  hospitals  and  units,  new 
rehabilitation  hospitals  and  units,  and 
new  LTCHs.  A  discussion  of  how  the 
payment  limitation  was  calculated  can 
be  found  in  the  August  29.  1997  final 
rule  with  comment  period  (62  FR 
46019);  the  May  12,  1998  final  rule  (63 
FR  26344);  the  July  31, 1998  final  rule 
(63  FR  41000);  and  the  July  30.  1999 
final  rule  (64  FR  41529).  Under  the 
statute,  a  "new"  hospital  or  unit  is  a 
hospital  or  unit  that  falls  within  one  of 
the  three  classes  of  hospitals  or  units 
(psychiatric,  rehabilitation  or  long-term 
care)  that  first  receives  payment  as  a 
hospital  or  imit  excluded  from  the  IPPS 
on  or  after  October  1,  1997. 

The  amount  of  payment  for  a  "new" 
psychiatric  hospital  or  unit  would  be 
determined  as  follows: 

•  Under  existing  §  413.40(f)(2){ii),  for 
the  first  two  12-month  cost  reporting 
periods,  the  amount  of  payment  is  the 
lesser  of:  (1)  The  operating  costs  per 
case;  or  (2)  110  percent  of  the  national 
median  (as  estimated  by  the  Secretary) 
of  the  target  amounts  for  the  same  class 
of  hospital  or  unit  for  cost  reporting 
periods  ending  during  FY  1996,  updated 
by  the  hospital  market  basket  increase 
percentage  to  the  fiscal  year  in  which 
the  hospital  or  unit  first  receives 
payments  under  section  1886  of  the  Act, 
as  adjusted  for  differences  in  area  wage 
levels. 

•  Under  existing  §413.40(c)(4)(v).  for 
cost  reporting  periods  following  the 
hospital's  or  unit's  first  two  12-month 
cost  reporting  periods,  the  target  amount 
is  equal  to  the  amount  determined 
under  section  1886(b)(7)(A)(i)  of  the  Act 
for  the  third  period,  updated  by  the 
applicable  hospital  market  basket 
increase  percentage. 


The  proposed  amounts  included  in 
the  following  table  reflect  the  updated 
110  percent  of  the  national  median 
target  amounts  of  new  excluded 
psychiatric  hospitals  and  units  for  cost 
reporting  periods  beginning  diu-ing  FY 
2004.  These  figures  are  updated  with 
the  most  recent  data  available  to  reflect 
the  projected  market  basket  increase 
percentage  of  3.5  percent.  This  projected 
percentage  change  in  the  market  basket 
reflects  the  average  change  in  the  price 
of  goods  and  services  purchased  by 
hospitals  to  furnish  inpatient  hospital 
services  (as  projected  by  the  Office  of 
the  Actuary  of  CMS  based  on  its 
historical  experience  with  the  IPPS).  For 
a  new  provider,  the  labor-related  share 
of  the  target  amount  is  multiplied  by  the 
appropriate  geographic  area  wage  index, 
without  regard  to  IPPS  reclassifications, 
and  added  to  the  nonlabor-related  share 
in  order  to  determine  the  per  case  limit 
on  payment  under  the  statutory 
payment  methodology  for  new 
providers. 


Class  of  ex- 
cluded hospital 
or  unit 

FY  2004 

proposed 

labor-related 

share 

FY  2004 
proposed 
nonlabor-re- 
lated share 

Psychiatric  

$7,301 

$2,902 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002. 
thiis  payment  limitation  is  no  longer 
applicable  to  new  LTCHs  because  they 
are  paid  100  percent  of  the  Federal  rate. 
Under  the  LTCH  PPS,  a  new  LTCH  is 
defined  as  a  provider  of  inpatient 
hospital  services  that  meets  the 
qualifying  criteria  for  LTCHs  specified 
under  §  412.23(e)(1)  and  (e)(2)  and 
whose  first  cost  reporting  period  as  a 
LTCH  begins  on  or  after  October  1,  2002 
(§  412.23(e)(4)).  (We  note  that  this 
definition  of  new  LTCHs  should  hot  be 
confused  with  those  LTCHs  first  paid 
under  the  TEFRA  payment  system  for 
discharges  occurring  on  or  after  October 
1,  1997,  and  before  October  1,  2002.) 
New  LTCHs  are  paid  based  on  100 
percent  of  the  fully  Federal  prospective 
rate  (they  may  not  participate  in  the  5- 
year  transition  fi-om  cost-based 
reimbursement  to  prospective  payment). 
In  Contrast,  those  "new"  LTCHs  that 
meet  the  definition  of  "new"  under 
§413.40(f)(2)(ii)  and  that  have  their  first 
cost  reporting  periods  beginning  on  or 
after  October  1,  1997,  and  before 
October  1,  2002,  may  be  paid  under  the 
LTCH  PPS  transition  meUiodology. 
Since  those  hospitals  by  definition 
would  have  been  considered  new  before 
October  1,  2002,  they  would  have  been 
subject  to  the  updated  payment 
limitation  on  new  hospitals  that  was 


published  in  the  FY  2003  IPPS  final  rule 
(67  FR  50103).  Under  existing 
regulations  at  §413.40(f)(2)(ii).  the 
"new"  hospital  would  be  subject  to  the 
same  cap  in  its  second  cost  reporting 
period;  this  cap  would  not  be  updated 
for  the  new  hospital's  second  cost 
reporting  year.  "Thus,  because  the  same 
cap  is  to  be  used  for  the  new  LTCH's 
first  two  cost  reporting  periods,  it  is  no 
longer  necessary  to  publish  an  updated 
cap  for  new  LTCHs. 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
this  payment  limitation  is  no  longer 
applicable  to  new  rehabilitation 
hospitals  and  units  because  they  are 
paid  100  percent  of  the  Federal 
prospective  rate  under  the  IRF  PPS. 
Therefore,  it  is  also  no  longer  necessary 
to  update  the  payment  limitation  for 
new  rehabilitation  hospitals  or  imits. 

3.  Implementation  of  a  PPS  for  IRFs 

Section  1886(j)  of  the  Act,  as  added  by 
section  4421(a)  of  Public  Law  105-33, 
provided  the  phase-in  of  a  case-mix 
adjusted  PPS  for  inpatient  hospital 
services  furnished  by  a  rehabilitation 
hospital  or  a  rehabilitation  hospital  unit 
(referred  to  in  the  statute  as 
rehabilitation  facilities)  for  cost 
reporting  periods  begiiming  on  or  after 
October  1,  2000  and  before  October  1, 
2002,  with  a  fully  implemented  PPS  for 
cost  reporting  periods  begiiming  on  or 
after  October  1,  2002.  Section  1886(j)  of 
the  Act  was  amended  by  section  125  of 
Public  Law  106-113  to  require  the 
Secretary  to  use  a  discharge  as  the 
payment  unit  imder  the  PPS  for 
inpatient  hospital  services  furnished  by 
rehabilitation  facilities  and  to  establish 
classes  of  patient  discharges  by 
functional-related  groups.  Section  305 
of  Public  Law  106-554  further  amended 
section  1886(j)  of  the  Act  to  allow 
rehabilitation  facilities,  subject  to  the 
blend  methodology,  to  elect  to  be  paid 
the  full  Federal  prospective  payment 
rather  than  the  transitional  period 
payments  specified  in  the  Act. 

On  August  7,  2001,  we  issued  a  final 
rule  in  the  Federal  Register  (66  FR 
41316)  establishing  the  PPS  for 
inpatient  rehabilitation  facilities, 
effective  for  cost  reporting  periods 
begiiming  on  or  after  January  1,  2002. 
Under  the  IRF  PPS.  for  cost  reporting 
periods  beginning  on  or  after  January  1 , 
2002.  and  before  October  1,  2002, 
payment  consisted  of  33  V3  percent  of 
the  facility-specific  payment  amount 
(based  on  the  reasonable  cost-based 
reimbursement  methodology)  and  eeVa 
percent  of  the  adjusted  Federal 
prospective  payment.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
2002,  payments  are  based  entirely  on 


the  Federal  prospective  payment  rate 
determined  under  the  IRF  PPS. 

4.  Implementation  of  a  PPS  for  LTCHs 

In  accordance  with  the  requirements 
of  section  123  of  Public  Law  106-113, 
as  modified  by  section  307(b)  of  Public 
Law  106-554,  we  established  a  per 
discharge,  DRG-based  PPS  for  LTCHs  as 
described  in  section  1886(d)(l)(B)(iv)  of 
the  Act  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002,  in 
a  final  rule  issued  on  August  30,  2002 
(67  FR  55954).  The  LTCH  PPS  uses 
information  ft'om  LTCH  hospital  patient 
records  to  classify  patients  into  distinct 
LTC-DRGs  based  on  clinical 
characteristics  and  expected  resource 
needs.  Separate  payments  are  calculated 
for  each  LTC-DRG  with  additional 
adjustments  apphed. 

As  part  of  the  implementation  of  the 
system,  we  established  a  5-year 
transition  period  from  reasonable  cost- 
based  reimbursement  to  the  fully 
Federal  prospective  rate.  A  blend  of  the 
reasonable  cost-based  reimbursement 
percentage  and  the  prospective  payment 
Federal  rate  percentage  would  be  used 
to  determine  a  LTCH's  total  payment 
under  the  LTCH  PPS  during  the 
transition  period.  Certain  LTCHs  may  • 
elect  to  be  paid  based  on  100  percent  of 
the  Federal  prospective  rate.  All  LTCHs 
will  be  paid  imder  the  fully  Federal 
prospective  rate  for  cost  reporting 
periods  beginning  on  or  after  October  1,- 
2006. 

B.  Payment  for  Services  Furnished  at 
HospitaJs'Within-Hospitals  and  Satellite 
Facilities 

Existing  regulations  at  §  412.22(e) 
define  a  hospital-within-a-hospital  as  a 
hospital  that  occupies  space  in  the  same 
building  as  another  hospital,  or  in  one 
or  more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by 
another  hospital.  Moreover,  existing 
§  412.22(f)  provides  for  the 
grandfathering  of  hospitals-within- 
hospitals  that  were  in  existence  on  or 
before  September  30,  1995. 

Sections  412.22(h)  and  412.25{el, 
relating  to  satellites  of  hospitals  and 
hospital  units,  respectively,  excluded 
from  the  IPPS,  define  a  satellite  facility 
as  a  part  of  a  hospital  or  unit  that 
provides  inpatient  services  in  a  building 
also  used  by  another  hospital,  or  in  one 
or  more  entire  buildings  located  on  the 
same  campus  as  buildings  used  by 
another  hospital.  Sections  412,22(h)(3) 
and  412.25(e)(3)  provide  for  the 
grandfathering  of  excluded  hospitals 
and  units  that  were  structured  as 
satellite  facilities  on  September  30, 
1999.  to  the  extent  they  operate  under 


27224 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


the  same  terms  and  conditions  in  effect 
on  that  date. 

In  providing  for  the  grandfathering  of 
satellite  facilities  of  hospitals  and 
hospital  units,  we  believed  it  was 
appropriate  to  require  that  the  satellite 
facilities  operate  under  the  same  terms 
and  conditions  that  were  in  effect  on 
September  30.  1999.  There  are 
similarities  between  the  definition  of 
the  two  types  of  satellite  facilities  and 
the  definition  of  hospitals-within- 
hospitals  (that  is,  hospitals-within- 
hospitals  and  satellite  facilities  are  both 
physically  located  in  acute  care 
hospitals  that  are  paid  for  their  inpatient 
services  on  a  prospective  payment 
basis).  Also,  satellite  facilities  of  both 
excluded  hospitals  and  hospital  units 
and  hospitals-vvithin-hospitals  provide 
inpatient  hospital  ser\'ices  that  are  paid 
at  a  higher  rate  than  would  apply  if  the 
facilities  were  treated  by  Medicare  as 
part  of  an  acute  care  hospital. 

We  are  proposing  to  revise  §  412.22(f) 
to  specif\'  that,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003,  a  hospital  operating  as 
a  hospital-within-a-hospital  on  or  before 
September  30, 1995,  is  exempt  from  the 
criteria  in  §412.22(eJil)  through  {e)(5) 
only  if  the  hospital-within-a-hospital 
continues  to  operate  under  the  same 
terms  and  conditions  in  effect  as  of 
September  30,  1995.  The  intent  of  the 
"grandfathering"  provision  was  to 
ensure  that  hospitals  that  had  been  in 
existence  prior  to  the  effective  date  of 
our  hospital-within-hospital 
requirements  should  not  be  adversely 
affected  by  those  requirements.  To  the 
extent  hospitals  were  already  operating 
as  hospitals-within-hospitals  without 
meeting  those  requirementj,  we  believe 
it  is  appropriate  to  limit  the 
"grandfathering"  provision  to  those 
hospitals  that  continue  to  operate  in  the 
same  manner  as  they  had  operated  prior 
to  the  effective  date  of  those  rules. 
However,  if  a  hospital  changes  the  way 
it  operates  (for  example,  adds  more 
beds)  subsequent  to  the  effective  date  of 
the  new  rules,  it  should  no  longer 
receive  the  benefit  of  the 
"grandfathering"  provision. 

Under  §  412.22(e),  we  specify  the 
criteria  that  a  hospital-within-a-hospital 
is  required  to  meet  in  order  to  be 
excluded  from  the  IPPS.  One  of  these 
criteria,  under  §412.22(e)(5)(i),  requires 
that  a  hospital-within-a-hospital  is  able 
to  perform  basic  hospital  functions  (for 
example,  medical  record  services  and 
nursing  services)  that  are  presently 
included  in  the  Medicare  hospital 
conditions  of  participation  under  Part 
482  of  the  Medicare  regulations.  These 
requirements  were  first  included  in  Part 
412  in  response  to  hospitals  organizing 


themselves  as  what  is  referred  to  as  the 
hospital-within-a-hospital  model.  Thus, 
to  avoid  recognizing  nominal  hospitals, 
while  allowing  hospitals  adequate 
flexibility  and  opportunity  for  legitimate 
networking  and  sharing  of  services,  we 
included,  by  reference,  certain  hospital 
conditions  of  participation  as  additional 
criteria  in  part  412  for  hospitals-within- 
hospitals  that  request  exclusion  from 
the  IPPS.  (Further  discussion  can  be 
found  in  a  final  rule  published  in  the 
Federal  Register  on  September  1,  1994 
(59  FR  45389).)  Modifications  to  the 
conditions  of  participation  have  been 
made  since  the  publication  of  that 
September  1,  1994  final  rule.  Thus,  we 
need  to  update  the  references  to  the 
conditions  of  participation  in 
§412.22(e)(5)(i)  to  make  them  consistent 
with  existing  provisions  under  the  basic 
hospital  conditions  of  participation. 
Therefore,  we  are  proposing  to  amend 
§412.22(e)(5)(i)  to  add  references  to 
§482.43  (discharge  planning)  and 
§482.45  (organ,  tissue,  and  eye 
procurement)  as  basic  hospital  functions 
that  a  hospital-within-a-hospital  would 
also  be  required  to  meet. 

C.  Clarification  of  Classification 
Requirements  for  LTCHs 

Under  §41 2. 23(e)(2),  to  qualify  to  be 
excluded  from  the  IPPS  as  a  LTCH  and 
to  be  paid  under  the  LTCH  PPS,  a 
hospital  must  have  an  average  Medicare 
length  of  stay  of  greater  than  25  days 
(which  includes  all  covered  and 
noncovered  days  of  stay  for  Medicare 
patients)  as  calculated  under  the  criteria 
of  §  412.23(e)(3).  In  calculating  this 
average  Medicare  inpatient  length  of 
stay,  data  from  the  hospital's  most 
recently  filed  cost  report  are  used  to 
make  this  determination.  However,  if 
the  hospital  has  not  yet  filed  a  cost 
report  or  if  there  is  an  indication  that 
the  most  recently  filed  cost  report  does 
not  accurately  reflect  the  hospital's 
current  Medicare  average  length  of  stay, 
data  from  the  most  recent  6-month 
period  are  used. 

Our  interpretation  of  §  412.23(e)(3)(ii) 
and  (e)(3)(iii)  was  to  allow  hospitals  that 
submit  data  for  purposes  of  exclusion 
from  the  IPPS  to  use  a  period  of  at  least 
5  months  of  the  most  recent  data  from 
the  preceding  6-month  period.  This 
longstanding  policy  interpretation  was 
necessary'  in  order  to  comply  with  the 
time  requirement  in  §  412.22(d)  that 
specifies  that,  for  purposes  of  the  IPPS, 
status  is  determined  at  the  beginning  of 
each  cost  reporting  period  and  is 
effective  for  the  entire  cost  reporting 
period.  Therefore,  we  are  proposing  to 
revise  §§412.23(e)(3)(ii)  and  (iii)  to 
reflect  our  longstanding  interpretation 
of  the  regulations. 


D.  Criteria  for  Payment  on  a  Reasonable 
Cost  Basis  for  Clinical  Diagnostic 
Laboratory  Services  Performed  by  CAHs 

Section  1820  of  the  Act  provides  for 
the  establishment  of  Medicare  Rural 
Hospital  Flexibility  Programs,  under 
which  individual  States  may  designate 
certain  facilities  as  critical  access 
hospitals  (CAHs).  Facilities  that  are  so 
designated  and  meet  the  CAH 
conditions  of  participation  in  42  CFR 
part  485,  subpart  F,  will  be  certified  as 
CAHs  by  CMS.  Section  1834(g)  of  the 
Act  states  that  the  amount  of  payment 
for  outpatient  services  furnished  by  a 
CAH  will  be  the  reasonable  costs  of  the 
CAH  in  providing  these  services. 

Regulations  implementing  section 
1834(g)  of  the  Act  are  set  forth  at 
§413.70.  These  regulations  state,  in 
paragraph  (b)(2)(iii),  that  payment  to  a 
CAH  for  outpatient  clinical  diagnostic 
laboratory  tests  will  be  made  on  a 
reasonable  cost  basis  only  if  the 
individuals  for  whom  the  tests  are 
performed  are  outpatients  of  the  CAH, 
as  defined  in  42  CFR  410.2,  at  the  time 
the  specimens  are  collected.  The 
regulations  also  state  that  clinical 
diagnostic  laboratory  tests  for  persons 
who  are  not  patients  of  the  CAH  at  the 
time  the  specimens  are  collected  will  be 
paid  for  in  accordance  with  the 
provisions  of  sections  1833(a)(1)(D)  and 
1833(a)(2)(D)  of  the  Act.  These 
provisions,  which  also  are  the  basis  for 
payment  for  clinical  diagnostic 
laboratory'  tests  performed  by 
independent  laboratories  and  by 
hospitals  on  specimens  drawn  at  other 
locations,  set  payment  at  the  least  of:  (1) 
Charges  determined  under  the  fee 
schedule  as  set  forth  in  section 
1833(h)(1)  or  section  1834(d)(1)  of  the 
Act;  (2)  the  limitation  amount  for  that 
test  determined  under  section 
1833(h)(4)(B)  of  the  Act;  or  (3)  a 
negotiated  rate  established  under 
section  1833(h)(6)  of  the  Act.  Payments 
determined  under  this  methodology  are 
typically  referred  to  as  "fee  schedule 
payments,"  and  are  so  described  here 
both  for  ease  of  reference  and  to 
differentiate  them  from  payments 
determined  on  a  reasonable  cost  basis. 

The  definition  of  an  "outpatient"  in 
42  CFR  410.2  states  that  an  outpatient 
means  a  person  who  has  not  been 
admitted  as  an.inpatient  but  who  is 
registered  on  hospital  or  CAH  records  as 
an  outpatient  and  receives  services 
(rather  than  supplies  alone)  directly 
from  the  hospital  or  CAH. 

Recently,  we  have  received  numerous 
questions  about  how  Medicare  pays  for 
laboratory  services  that  a  CAH  may 
furnish  to  Medicare  beneficiaries  in 
various  settings  other  than  the  CAH. 
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Specifically,  the  questioners  have  asked 
whether  a  CAH  may  obtain  reasonable 
cost  payment  for  such  services  to 
individuals  in  other  locations  by 
sending  a  CAH  employee  into  the 
setting  and  registering  the  individual  as 
a  CAH  patient  while  the  blood  is  drawn 
or  other  specimen  collection  is 
accomplished.  The  settings  that  have 
been  referred  to  most  frequently  are:  (1) 
A  riu-al  health  clinic  (RHC),  especially 
one  that  is  provider-based  with  respect 
to  the  CAH;  (2)  the  individual's  home; 
and  (3)  a  SNF. 

We  have  considered  these  suggestions 
and  understand  the  position  taken  by 
those  who  believe  that  nominal 
compliance  with  the  requirements  for 
outpatient  status  should  be  enough  to 
warrant  reasonable  cost  payment  for 
clinical  diagnostic  laboratory  tests  for 
individuals  at  locations  outside  the 
CAH.  However,  we  do  not  agree  that 
providing  reasonable  cost  payment 
under  these  circumstances  would  be 
appropriate.  On  the  contrary,  we  believe 
that  extending  reasonable  cost  payment 
for  services  furnished  to  individuals 
who  are  not  at  the  CAH  when  the 
specimen  is  drawn  would  duplicate 
existing  coverage,  create  confusion  for 
beneficiaries  and  others  by  blurring  the 
distinction  between  CAHs  and  other 
providers,  such  as  SNFs  and  HHAs,  and 
increase  the  costs  of  care  to  Medicare 
patients  without  enhancing  either  the 
quality  or  the  availability  of  that  care. 

To  clarify  our  policies  in  this  area  and 
avoid  possible  misunderstandings  about 
the  scope  of  the  CAH  benefit,  we  are 
proposing  to  revise  §413.70(b)(2)(iii)  to 
state  that  payment  to  a  CAH  for 
outpatient  clinical  diagnostic  laboratory 
tests  will  be  made  on  a  reasonable  cost 
basis  only  if  the  individuals  for  whom 
the  tests  are  performed  are  outpatients 
of  the  CAH.  as  defined  in  42  CFR  410.2, 
"and  are  physically  present  in  the  CAH" 
at  the  time  the  specimens  are  collected. 
(We  note  that,  in  some  cases,  the  CAH 
outpatients  from  whom  specimens  are 
collected  at  the  CAH  may  include 
individuals  referred  to  the  CAH  from 
RHCs  or  other  facilities  to  receive  the 
tests.)  We  are  proposing  to  further  revise 
this  paragraph  to  state  that  clinical 
diagnostic  laboratory  tests  for 
individuals  who  do  not  meet  these     ' 
criteria  but  meet  other  applicable 
requirements  will  be  paid  for  only  in 
accordcuice  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)(D) 
of  the  Act,  that  is,  payment  will  be  made 
only  on  a  fee  schedule  basis.  By  making 
the  second  proposed  change,  we  wish  to 
emphasize  that  this  proposal  does  not 
mean  that  no  payment  would  be  made 
for  clinical  diagnostic  laboratory  tests 
performed  by  CAHs  that  do  not  meet  the 


revised  criteria.  On  the  contrary,  such 
tests  would  be  paid,  but  on  a  fee 
schedule  basis.  We  believe  these 
clarifications  are  appropriate,  as  the 
CAH  is  not  providing  CAH  services  but 
is  acting  as  an  independent  laboratory 
in  providing  these  clinical  diagnostic 
laboratory  tests. 

E.  Technical  Change 

On  July  30.  1999,  we  published  in  the 
Federal  Register  a  final  rule  (64  FR 
41532)  that  set  forth  criteria  for  a 
satellite  facility  of  a  hospital  or  hospital 
unit  to  be  excluded  from  the  IPPS  under 
§  412.25.  Section  412.25(e)(3)  of  the 
regulations  specifies  that  any  imit 
structured  as  a  satellite  facility  on 
September  30,  1999.  and  excluded  from 
the  IPPS  on  that  date,  is  grandfathered 
as  an  excluded  hospital  to  the  extent 
that  the  unit  continues  operating  under 
the  same  terms  and  conditions, 
including  the  number  of  beds  and 
square  footage  considered  to  be  part  of 
the  unit,  in  effect  on  September  30, 
1999,  except  as  we  specified  in 
§  412.25(e)(4).  When  we  specified  the 
exception  for  the  number  of  beds  and 
square  footage  requirement  under 
§412. 25(e)(4),  we  inadvertently  referred 
to  paragraph  (e)(4)  as  being  an  exception 
to  paragraph  (h)(3).  We  should  have 
specified  that  it  was  an  exception  to 
paragraph  (e)(3).  We  are  proposing  to 
correct  this  reference. 

Vn.  MedPAC  Reconunendations 

We  are  required  by  section 
1886(e)(4)(B)  of  the  Act  to  respond  to 
MedPAC's  IPPS  recommendations  in 
our  annual  proposed  rule.  We  have 
reviewed  MedPAC's  March  1,  2003 
"Report  to  the  Congress:  Medicare 
Payment  Policy"  and  have  given  it 
careful  consideration  in  conjunction 
with  the  proposals  set  forth  in  this 
document.  For  further  information 
relating  specifically  to  the  MedPAC 
report  or  to  obtain  a  copy  of  the  report, 
contact  MedPAC  at  (202)  653-7220,  or 
visit  MedPAC's  Web  site  at:  http:// 
www.medpac.gov. 

MedPAC's  Recommendation  2A-6 
concerning  the  update  factor  for 
inpatient  hospital  operating  costs  and 
for  hospitals  and  distinct-part  hospital 
units  excluded  from  the  IPPS  is 
discussed  in  Appendix  C  to  this 
proposed  rule.  MedPAC's  other 
recommendations  relating  to  payments 
for  Medicare  inpatient  hospital  services 
focused  mainly  on  the  expansion  of 
DRGs  subject  to  the  postacute  care 
transfer  policy,  a  reevaluation  of  the 
labor-related  share  of  the  market  basket 
used  in  determining  the  hospital  wage 
index,  an  increase  in  the  DSH 
adjustment,  and  payments  to  rural 


hospitals.  These  recommendations  and 
our  responses  are  set  forth  below: 

Recommendation  2A-1 :  The  Secretary 
should  add  13  DRGs  to  the  postacute 
transfer  policy  in  FY  2004  and  then 
evaluate  the  effects  on  hospitals  and 
beneficiaries  before  proposing  further 
expansions. 

Response:  We  are  proposing  to 
expand  the  postacute  care  transfer 
policy  to  19  additional  DRGs  for  FY 
2004.  A  thorough  discussion  of  this 
proposal,  including  a  summary  of 
MedPAC's  analysis,  can  be  found  at 
section  IV.A.3.  of  this  preamble. 

Recommendation  2A-2:  The  Congress 
should  enact  a  low-volume  adjustment 
to  the  rates  used  in  the  inpatient  PPS. 
This  adjustment  should  apply  only  to 
hospitals  that  are  more  than  is  miles 
from  another  facility  offering  acute 
inpatient  care. 

Response:  MedPAC's  analysis 
"revealed  that  hospitals  with  a  small 
volume  of  total  discharges  have  higher 
costs  per  discharge  than  larger  facilities, 
after  controlling  for  the  other  cost- 
related  factors  recognized  in  the 
payment  system."  Although  there  are 
special  payment  protections  for  some 
rural  hospitals  such  as  CAHs.  SCHs,  and 
MDHs.  MedPAC  believes  these 
provisions  do  not  sufficiently  target 
hospitals  with  low  discharge  volume. 

Tnis  recommendation,  wnich 
MedPAC  estimates  would  increase 
Medicare  payments  to  hospitals  by  less 
than  $50  million  in  FY  2004,  and  others 
requiring  Congressional  action,  should 
be  considered  in  the  context  of  larger 
discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  pajTnent  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  a  low- 
volume  adjustment  to  the  IPPS  ■ 
payments  at  this  time.  ' 

Recommendation  2A-3:  The  Secretary 
should  reevaluate  the  labor  share  Used 
in  the  wage  index  system  that 
geographically  adjusts  rates  in  the 
inpatient  PPS.  with  any  resulting 
change  phased  in  over  2  years. 

Response:  CMS  defines  the  labor- 
related  share  to  include  costs  that  are 
likely  related  to,  influenced  by.  or  vary 
with  local  labor  markets,  even  if  they 
could  be  purchased  in  a  national 
market.  Since  the  implementation  of  the 
IPPS,  the  labor-related  share  has  been 
determined  by  adding  together  the  cost 
weights  from  categories  in  the  hospital 
market  basket  that  are  influenced  by 
local  labor  markets.  When  the  hospital 
market  basket  weights  are  updated  or 
rebased,  the  labor-related  share  is 
updated.  The  estimate  of  the  labor- 
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related  share  using  the  most  recently 
revised  and  rebased  hospital  market 
basket  (1997-based)  is  72.495  percent. 
This  was  the  labor-related  share 
proposed  in  the  FY  2003  proposed  rule. 

In  the  August  1,  2002  IPPS  final  rule, 
we  elected  to  continue  to  use  71.066 
percent  as  the  labor-related  share 
applicable  to  the  standardized  amounts 
(67  FR  50041).  At  that  time,  we 
indicated  that  we  would  conduct  further 
analysis  to  determine  the  most 
appropriate  methodology  for  the  labor- 
related  share. 

We  are  not  proposing  to  use  the 
updated  labor-related  share  at  this  time 
because  we  have  not  yet  completed  our 
research  into  the  appropriateness  of  this 
measure.  Specifically,  we  are  currently 
reviewing  the  labor-related  share  in  two 
ways.  First,  we  are  updating  the 
regression  analysis  that  was  done  when 
the  IPPS  was  originally  developed,  with 
the  expectation  that  it  would  help  give 
an  alternative  indication  of  the  labor- 
related  share.  Second,  we  are 
reevaluating  the  methodology  we 
currently  use  for  determining  the  labor- 
related  share  using  the  hospital  market 
basket. 

Our  regression  analysis  attempts  to 
explain  the  variation  in  operating  cost 
per  case  for  a  given  year  using  many 
different  explanatory  variables,  such  as 
case-mix,  DSH  status,  and  ownership 
type.  We  described  this  methodology 
and  some  of  our  initial  results  in  the 
May  9,  2002  Federal  Register  (67  FR 
31447-31479).  When  included  in  the 
regression,  the  area  wage  index 
produces  a  coefficient  that  can  be 
interpreted  as  the  proportion  of 
operating  costs  that  vary  with  the 
geographic  location  of  the  hospital.  The 
latest  results  on  1997  data  produced  a 
coefficient  for  the  area  wage  index  of 
0.621,  which  can  be  interpreted  as  a 
labor  share  of  62.1  percent  and  is  very 
close  to  the  results  reached  by  other 
groups.  However,  using  the  same 
specification  produced  coefficients  of 
76.7  percent  for  rural  hospitals  and  47.6 
percent  for  urban  hospitals,  a  disparity 
that  cannot  be  supported  either  by 
theory  or  existing  cost  data.  For 
example,  the  proportion  of  costs 
accounted  for  by  wages,  benefits,  and 
contract  labor  is  60.8  percent  for  urban 
hospitals  and  62.3  percent  for  rural 
hospitals,  a  spread  much  smaller  than 
the  regressions  indicate.  In  addition, 
when  the  regressions  were  run 
separately  by  case-mix  quartile  and  with 
hospital-specific  wage  variation  (as 
opposed  to  using  the  area  wage  index), 
the  findings  were  both  difficult  to 
explain  and  inconsistent  with  the 
underlying  cost  data.  Thus,  we  believe 
at  this  point  that  the  regression  results 


are  not  robust  enough  to  support 
changing  the  current  labor-related  share 
measurement. 

A  second  approach  was  to  reevaluate 
our  methodology  for  determining  the 
labor-related  share  using  the  hospital 
market  basket.  We  have  researched 
various  alternative  data  sources  for 
further  breaking  down  the  cost 
categories  in  the  market  basket  and  have 
begun  to  evaluate  alternative 
methodologies.  While  each  of  these 
alternatives  has  strengths  and 
weaknesses,  it  is  not  clear  at  this  point 
that  any  one  alternative  is  superior  to 
the  current  methodology.  We  want  to 
continue  researching  these  alternatives, 
in  part,  because  changing  from  the 
current  methodology  would  impact  the 
labor-related  shares  for  SNFs,  HHAs, 
and  all  of  the  excluded  hospital 
payment  systems,  since  they  use  a 
similar  methodology.  Our  research  plan 
includes  consulting  with  experts  on 
these  issues,  including  MedPAC,  to 
evaluate  the  various  alternative 
approaches  to  determining  the  labor- 
related  share.  We  plan  to  invite  public 
comments  on  any  proposed  change  to 
the  labor-related  share. 

In  conclusion,  we  are  proposing  to 
continue  using  the  71.066  percent  labor- 
related  share  that  was  calculated  from 
the  1992-based  market  basket  until  we 
have  completed  our  research. 

Recommendation  2A-4:  The  Congress 
should  raise  the  inpatient  base  rate  for 
hospitals  in  rural  and  other  urban  areas 
to  the  level  of  the  rate  for  those  in  large 
urban  areas,  phased  in  over  2  years. 

Response:  This  recommendation, 
which  MedPAC  estimates  would 
increase  Medicare  payments  to  hospitals 
by  between  $200  and  $600  million  in 
FY  2004,  and  others  requiring 
Congressional  action,  should  be 
considered  in  the  context  of  larger 
discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  payment  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  raising  the 
base  rate  for  hospitals  in  rural  and  other 
urban  areas  at  this  time. 

Recommendation  2A-5:  The  Congress 
should  raise  the  cap  on  the 
disproportionate  share  add-on  a  hospital 
can  receive  in  the  inpatient  PPS  from 
5.25  percent  to  10  percent,  phased  in 
over  2  years. 

Response:  This  recommendation, 
which  MedPAC  estimates  would 
increase  Medicare  payments  to  hospitals 
by  between  $50  and  $200  million  in  FY 
2004,  and  others  requiring 
Congressional  action,  should  be 
considered  in  the  context  of  larger 


discussions  within  Congress  and 
between  Congress  and  the 
Administration  regarding  Medicare 
reform  and  payment  refinements. 
Therefore,  we  are  not  responding 
specifically  to  MedPAC's 
recommendation  regarding  raising  the 
maximum  DSH  adjustments  at  this  time. 

Vm.  Other  Required  Information 

A.  Requests  for  Data  From  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
established  a  process  under  which 
commenters  can  gain  access  to  raw  data 
on  an  expedited  basis.  Generally,  the 
data  are  available  in  computer  tape  or 
cartridge  format;  however,  some  files  are 
available  on  diskette  as  well  as  on  the 
Internet  at  http://www.hcfa.gov/stats/ 
pufiles.htm.  Data  files  and  the  cost  for 
each  file,  if  applicable,  are  listed  below. 
Anyone  wishing  to  purchase  data  tapes, 
cartridges,  or  diskettes  should  submit  a 
written  request  along  with  a  company 
check  or  money  order  (payable  to  CMS- 
PUF)  to  cover  the  cost  to  the  following 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Public  Use  Files, 
Accounting  Division,  PO  Box  7520, 
Baltimore,  MD  21207-0520,  (410)  786- 
3691.  Files  on  the  Internet  may  be 
downloaded  without  charge. 

1 .  CMS  Wage  Data 

This  file  contains  the  hospital  hours 
and  salaries  for  FY  2000  used  to  create 
the  proposed  FY  2004  prospective 
payment  system  wage  index.  The  file 
will  be  available  by  the  beginning  of 
February  for  the  NPRM  £md  the 
beginning  of  May  for  the  final  rule. 


Processing 

Wage  data 

PPS  fiscal 

year 

year 

year 

2003  

2000 

2004 
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1999 
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2000  
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1999  

1996 

2000 

1998  

1995 

1997  

1994 

1998 

1996  

1993 

1997 

1995    . . 

1992 

1996 

1994  

1991 

1995 

1993  

1990 

1994 

1992  

1989 

1993 

1991   

1988 

1992 

These  files  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  Rule  published  in  the  Federal 
Register. 

Media:  Diskette/most  recent  year  on 
the  Internet. 

File  Cost:  $165.00  per  year. 

Periods  Available:  FY  2004  PPS 
Update. 
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2.  CMS  Hospital  Wages  Indices 
(Formerly:  Urban  and  Rural  Wage  Index 
Values  Ordy) 

This  file  contains  a  history  of  all  wage 
indices  since  October  1,  1983. 

Media:  Diskette/most  recent  year  on 
the  Internet. 

File  Cost:  $165.00  per  year. 

Periods  Available:  FY  2004  PPS 
Update. 

3.  PPS  SSA/FIPS  MSA  State  and  County 
Crosswalk 

This  file  contains  a  crosswalk  of  State 
and  county  codes  used  by  the  Social 
Security  Administration  (SSA)  and  the 
Federal  Information  Processing 
Standards  (FIPS),  county  name,  and  a 
historical  list  of  Metropolitan  Statistical 
Area  (MSA). 

Media:  Diskette/Internet. 

File  Cost:  $165.00  per  year. 

Periods  Available:  FY  2004  PPS 
Update. 

4.  Reclassified  Hospitals  New  Wage 
Index  (Formerly:  Reclassified  Hospitals 
by  Provider  Only) 

This  file  contains  a  list  of  hospitals 
that  were  reclassified  for  the  purpose  of 
assigning  a  new  wage  index.  Two 
versions  of  these  files  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  Rule  published  in  the  Federal 
Register. 

Media:  Diskette/Internet. 
File  Cost:  $165.00  per  year. 
Periods  Available:  FY  2004  PPS 
Update. 

5.  PPS-IV  to  PPS-XII  Minimum  Data 
Set 

The  Minimum  Data  Set  contains  cost, 
statistical,  financial,  and  other 
information  from  Medicare  hospital  cost 
reports.  The  data  set  includes  only  the 
most  current  cost  report  (as  submitted, 
final  settled,  or  reopened)  submitted  for 
a  Medicare  participating  hospital  by  the 
Medicare  fiscal  intermediary  to  CMS. 
This  data  set  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 

Media:  Tape/Cartridge. 

File  Cost:  $770.00  per  year. 


PPS-IV  . 
PPS-V  .. 
PPS-VI  . 
PPS-VII 
PPS-VIII 
PPS-IX  .. 
PPS-X  ... 
PPS-XI  .. 


Periods  be- 

ginning  on 

or  after 


10/01/86 
1010/01/87 
1010/01/88 
1010/01/89 
1010/01/90 
1010/01/91 
1010/01/92 
1010/01/93 


and  t>efore 


10/01/87 
10/01/88 
10/01/89 
10/01/90 
10/01/91 
10/01/92 
10/01/93 
10/01/94 


PPS-XII 


Periods  be- 
ginning on 
or  after 


1010/01/94 


and  before 


10/01/95 


(Note:  The  PFS-XIII,  PPS-XTV,  PPS-XV, 
PPS-XVI,  PPS-XVII,  and  PPS-XVIU 
Minimum  Data  Sets  are  part  of  the  PPS-XIII, 
PPS-XIV,  PPS-XV,  PPS-XVI,  PPS-XVII.  and 
PPS-XVIII  Hospital  Data  Set  Files  (refer  to 
item  9  below).) 

6.  PPS-DC  to  PPS-Xn  Capital  Data  Set 

The  Capital  Data  Set  contains  selected 
data  for  capital-related  costs,  interest 
expense  and  related  information  and 
complete  balance  sheet  data  from  the 
Medicare  hospital  cost  report.  The  data 
set  includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
certified  hospital  by  the  Medicare  fiscal 
intermediary  to  CMS.  This  data  set  is 
updated  at  the  end  of  each  calendar 
quarter  and  is  available  on  the  last  day 
of  the  following  month. 

Media:  Tape/Cartridge. 

Fi7e  Cost:  $770.00  per  year. 


Periods  be- 

ginning on 

and  before 

or  after 

PPS-IX  

10/01/91 

10/01/92 

PPS-X  

10/01/92 

1(K)1/93 

PPS-XI  

10/01/93 

10/01/94 

PPS-XII  

10/01/94 

10/01/95 

(Note:  The  PPS-XIII.  PPS-XIV,  PPS-XV. 
PPS-XVI,  PPS-XVU,  and  PPS-XVIII  Capital 
Data  Sets  are  part  of  the  PPS-XIII,  PPS-XIV, 
PPS-XV,  PPS-XVI,  PPS-XVII,  and  PPS-XVIII 
Hospital  Data  Set  Files  (refer  to  item  9 
below).) 

7.  PPS-XIII  to  PPS-XVin  Hospital  Data 
Set 

The  file  contains  cost,  statistical, 
financial,  and  other  data  from  the 
Medicare  Hospital  Cost  Report.  The  data 
set  includes  oidy  the  most  ciurent  cost 
report  (as  submitted,  final  settled,  or 
reopened)  submitted  for  a  Medicare- 
certified  hospital  by  the  Medicare  fiscal 
intermediary  to  CMS.  The  data  set  is 
updated  at  the  end  of  each  calendar 
quarter  and  is  available  on  the  last  day 
of  the  following  month. 

Media:  Diskette/Internet. 

File  Cost:  $2,500.00. 


Periods  be- 

ginning on 

and  before 

or  after 

PPS-XIII  

10/01/95 

10/01/96 

PPS-XIV  

10/01/96 

10/01/97 

PPS-XV  

10/01/97 

10/01/98 

PPS-XVI  

10/01/98 

10/01/99 

PPS-XVII  

10/01/99 

10/01/00 

PPS-XVIII  

10/01/00 

10/01/01 

8.  Provider-Specific  File 

This  file  is  a  component  of  the 
PRICER  program  used  in  the  fiscal 
intermediary's  system  to  compute  DRG 
payments  for  individual  bills.  The  file 
contains  records  for  all  prospective 
payment  system  eligible  hospitals, 
including  hospitals  in  waiver  States, 
and  data  elements  used  in  the 
prospective  payment  system 
recalibration  processes  and  related 
activities.  Begiiuaing  with  December 
1988,  the  individual  records  were 
enlarged  to  include  pass-through  per 
diems  and  other  elements. 

Media:  Diskette/Internet. 
,Fi7eCosf;  $265.00. 

Periods  Available:  FY  2004  PPS 
Update. 

9.  CMS  Medicare  Case-Mix  Index  File 

This  file  contains  the  Medicare  case- 
mix  index  by  provider  number  as 
published  in  each  year's  update  of  the 
Medicare  hospital  inpatient  prospective 
payment  system.  The  case-mix  index  is 
a  measure  of  the  costliness  of  cases 
treated  by  a  hospital  relative  to  the  cost 
of  the  national  average  of  all  Medicare 
hospital  cases,  using  DRG  weights  as  a 
measure  of  relative  costliness  of  cases. 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  rule  published  in  the  Federal 
Register. 

Media:  Diskette/most  recent  year  on 
Internet. 

Price:  $165.00  per  year/per  file. 

Periods  Available:FY  1985  through 
FY  2004. 

10.  DRG  Relative  Weights  (Formerly 
Table  5  DRG) 

This  file  contains  a  listing  of  DRGs, 
DRG  narrative  description,  relative 
weights,  and  geometric  and  arithmetic 
mean  lengths  of  stay  as  published  in  the 
Federal  Register.  The  hard  copy  image 
has  been  copied  to  diskette.  There  are 
two  versions  of  this  file  as  published  in 
the  Federal  Register: 

•  NPRM. 

•  Final  rule. 

Media:  Diskette/Internet. 
File  Cost:  S165. 00. 
Periods  Available:  FY  2004  PPS 
Update. 

11.  PPS  Payment  Impact  File 

This  file  contains  data  used  to 
estimate  payments  under  Medicare's 
hospital  inpatient  prospective  payment 
systems  for  operating  and  capital-related 
costs.  The  data  are  taken  from  various 
sources,  including  the  Provider-Specific 
File,  Minimum  Data  Sets,  and  prior 
impact  files.  The  data  set  is  abstracted 
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from  an  internal  file  used  for  the  impact 
analysis  of  the  changes  to  the 
prospective  payment  systems  published 
in  the  Federal  Register.  This  file  is 
available  for  release  1  month  after  the 
proposed  and  final  rules  are  published 
in  the  Federal  Register. 

Media:  Diskette/Internet. 

File  Cost:  S165. 00. 

Periods  Available:  FY  2004  FPS 
Update. 

12.  AOR/BOR  Tables 

This  file  contains  data  used  to 
develop  the  DRG  relative  weights.  It 
contains  mean,  maximum,  minimum, 
standard  deviation,  and  coefficient  of 
variation  statistics  by  DRG  for  length  of 
stay  and  standardized  charges.  The  BOR 
tables  are  "Before  OuUiers  Removed" 
and  the  AOR  is  'After  Outliers 
Removed."  (Outliers  refers  to  statistical 
outliers,  not  payment  outliers.) 

Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  rule  published  in  the  Federal 
Register. 

Media:  Diskette/Internet. 
File  Cost:  $165.00. 
Periods  Available:  FY  2004  FPS 
Update. 

13.  Prospective  Payment  System  (PPS) 
Standardizing  File 

This  file  contains  information  that 
standardizes  the  charges  used  to 
calculate  relative  weights  to  determine 
payments  under  the  prospective 
payment  system.  Variables  include  wage 
index,  cost-of-living  adjustment  (COLA), 
case-mix  index,  disproportionate  share, 
and  the  Metropolitan  Statistical  Area 
(MSA).  The  file  supports  the  following: 

•  NPRM  published  in  the  Federal 
Register. 

•  Final  rule  published  in  the  Federal 
Register. 

Media:  Internet. 

File  Cost:  No  charge. 

Periods  Available:  FY  2004  PPS 
Update. 

For  further  information  concerning 
these  data  tapes,  contact  the  CMS  Public 
Use  Files  Hotline  at  (410)  786-3691. 

Commenters  interested  in  obtaining  or 
discussing  any  other  data  used  in 
constructing  this  rule  should  contact 
Stephen  Phillips  at  (410)  786-4548. 

B.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 


List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the  preamble 
of  this  proposed  rule,  the  Centers  for 
Medicare  &  Medicaid  Services  proposes 
to  amend  42  CFR  chapter  FV  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.4  is  amended  by — 

A.  Revising  paragraphs  (b),  (c),  and 
(d). 

B.  In  paragraph  (f)(1),  revising  the 
reference  "paragraph  (b)(1)  or  (c)"  to 
read  "paragraph  (b)  or  (c)". 

The  revisions  read  as  follows: 

§  41 2.4    Discharges  and  transfers. 

***** 

(b)  Acute  care  tmnsfers.  A  discharge 
of  a  hospital  inpatient  is  considered  to 
be  a  transfer  for  purposes  of  payment 
under  this  part  if  the  patient  is 
readmitted  the  same  day  (unless  the 
readmission  is  unrelated  to  the  initial 
discharge)  to  another  hospital  that  is — 

(1)  Paid  under  the  prospective 
payment  system  described  in  subparts  A 
through  M  of  this  part;  or 

(2)  Excluded  from  being  paid  under 
the  prospective  payment  system 
described  in  subparts  A  through  M  of 
this  part  because  of  participation  in  an 
approved  statewide  cost  control 
program  as  described  in  subpart  C  of 
part  403  of  this  chapter. 

(c)  Postacute  care  transfers.  A 
discharge  of  a  hospital  inpatient  is 
considered  to  be  a  transfer  for  purposes 
of  this  part  when  the  patient's  discharge 
is  assigned,  as  described  in  §  412.60(c), 
to  one  of  the  quadifying  diagnosis- 
related  groups  (DRGs)  listed  in 
paragraph  (d)  of  this  section  and  the 
discharge  is  made  under  any  of  the 
following  circumstances: 

(1)  To  a  hospital  or  distinct  part 
hospital  unit  excluded  from  the 
prospective  payment  system  described 
in  subparts  A  through  M  of  this  part 
under  subpart  B  of  this  part. 

(2)  To  a  skilled  nursing  facility. 


(3)  To  home  under  a  written  plan  of 
care  for  the  provision  of  home  health 
services  from  a  home  health  agency  and 
those  services  begin  within  3  days  after 
the  date  of  discharge. 

(d)  Qualifying  DRGs.  For  purposes  of 
paragraph  (c)  of  this  section,  the 
qualifying  DRGs  are: 

(1)  For  discharges  occurring  on  or 
after  October  1,  1998,  DRGs  14,  113, 
209,  210, 211,  236,  263,  264,  429,  and 
483. 

(2)  For  discharges  occurring  on  or 
after  October  1,  2003,  the  DRGs  listed  in 
paragraph  (d)(1)  of  this  section  and 
DRGs  12,  24,  25,  89,  90,  121,  122,  130, 
131,  239,  243,  277,  278,  296,  297,  320, 
321,  462,  and  468. 
***** 

3.  Section  412.22  is  amended  by: 

A.  Republishing  the  introductory  text 
of  paragraph  (e)(5)  and  revising  the  first 
sentence  of  paragraph  (e)(5)(i). 

B.  Revising  paragraph  (f). 
The  revisions  read  as  follows: 

§  41 2.22    Excluded  hospitals  and  hospital 
units:  General  rules. 

***** 

(e)  *   *   * 

(5)  Performance  of  basic  hospital 
functions.  The  hospital  meets  one  of  the 
following  criteria: 

(i)  The  hospital  performs  the  basic 
functions  specified  in  §§482.21  through 
482.27,  482.30,  482.42,  482.43,  and 
482.45  of  this  chapter  through  the  use 
of  employees  or  under  contracts  or  other 
agreements  with  entities  other  than  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus,  or  a 

third  entity  that  controls  both  hospitals. 

*  *   * 

(f)  Application  for  certain  hospitals.  If 
a  hospital  was  excluded  from  the 
prospective  payment  systems  under  the 
provisions  of  this  section  on  or  before 
September  30,  1995,  and  at  that  time 
occupied  space  in  a  building  also  used 
by  another  hospital,  or  in  one  or  more 
buildings  located  on  the  same  campus 
as  buildings  used  by  another  hospital, 
the  criteria  in  paragraph  (e)  of  this 
section  do  not  apply  to  the  hospital. 
However,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
2003,  those  hospitals-within-hospitals 
must  continue  to  operate  under  the 
same  terms  and  conditions,  including 
the  number  of  beds  and  square  footage 
considered,  for  purposes  of  Medicare 
participation  and  payment,  in  effect  on 
September  30, 1995. 

*  .     *        *        *        * 

4.  Section  412.23  is  amended  by 
revising  paragraphs  (e)(3)(ii)  and 
(e)(3)(iii)  to  read  as  follows: 
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§412^    Excluded  hospitals: 
Classifications. 


(e)  Long-term  care  hospitals.  *  *  * 

(3)  Calculation  of  average  length  of 
stay.  *  *  * 

UD  If  a  change  in  the  hospital's 
Medicare  average  length  of  stay  is 
indicated,  the  calculation  is  made  by  the 
same  method  for  the  period  of  at  least 
5  months  of  the  ijnmediately  preceding 
6-month  period. 

(iii)  If  a  hospital  has  undergone  a 
change  of  ownership  (as  described  in 
§  489.18  of  this  chapter)  at  the  start  of 
a  cost  reporting  period  or  at  any  time 
within  the  period  of  at  least  5  months 
of  the  preceding  6-month  period,  the 
hospital  may  be  excluded  from  the 
prospective  payment  system  as  a  long- 
term  care  hospital  for  a  cost  reporting 
period  if,  for  the  period  of  at  least  5 
months  of  the  6  months  immediately 
preceding  the  start  of  the  period 
(including  time  before  the  change  of 
ovimership),  the  hospital  has  the 
required  Medicare  average  length  of 
stay,  continuously  operated  as  a 
hospital,  and  continuously  participated 
as  a  hospital  in  Medicare. 


S  41 2.25    [Amended] 

5.  In  §412. 25(e)(4),  introductory  text, 
the  reference  "paragraph  (h)(3)  of  this 
section"  is  revised  to  read  "paragraph 
(e)(3)  of  this  section". 

6.  Section  412.87  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  41 2.87    Additional  payment  for  new 
medical  services  and  technologies:  General 
provisions. 

***** 

(b)  Eligibility  criteria.  *  *   * 

(3)  The  DRG  prospective  payment  rate 
otherwise  applicable  to  discharges 
involving  the  medical  service  or 
technology  is  determined  to  be 
inadequate,  based  on  application  of  a 
threshold  amount  to  estimated  charges 
incurred  with  respect  to  such 
discharges.  To  determine  whether  the 
payment  would  be  adequate,  CMS  will 
determine  whether  the  charges  of  the 
cases  involving  a  new  medical  service 
or  technology  will  exceed  a  threshold 
amount  set  at  75  percent  of  one  standard 
deviation  beyond  the  geometric  mean 
standardized  charge  for  all  cases  in  the 
DRG  to  which  the  new  medical  service 
or  technology  is  assigned  (or  the  case- 
weighted  average  of  all  relevant  DRGs  if 
the  new  medical  service  or  technology 
occurs  in  many  different  DRGs). 
Standardized  charges  reflect«the  actual 
charges  of  a  case  adjusted  by  the 
prospective  payment  system  payment 


factors  applicable  to  an  individual 
hospital,  such  as  the  wage  index,  the 
indirect  medical  education  adjustment 
factor,  and  the  disproportionate  share 
adjustment  factor. 

7.  Section  412.105  is  amended  by — 

A.  In  paragraph  (a)(1),  introductory 
text,  revising  the  phrase  "paragraph  (f) 
of  this  section"  to  read  "paragraphs  (f) 
and  (h)  of  this  section". 

B.  In  paragraph  (a)(l)(i),  revising  the 
phrase  "affiliated  groups"  to  read 
"Medicare  GME  affiliated  groups". 

C.  Revising  paragraph  (b). 

D.  Adding  a  sentence  at  the  end  of 
paragraph  (n(l)(v). 

E.  In  paragraph  (f){l)(vi),  revising  the 
phrase  "affiliated  group"  to  read 
"Medicare  GME  affiliated  group". 

F.  Revising  paragraph  (f)(l)(x). 
The  revisions  and  additions  read  as 

follows: 

§412.105    Special  treatment:  Hospitals  that 
incur  indirect  costs  for  graduate  medical 
education  programs. 

***** 

(b)  Determination  of  number  of  beds. 
For  purposes  of  this  section,  the  number 
of  beds  in  a  hospital  is  determined  by 
coimting  the  number  of  available  bed 
days  during  the  cost  reporting  period 
and  dividing  that  ntmiber  by  the 
number  of  days  in  the  cost  reporting 
period.  This  count  excludes  bed  days 
associated  with — 

(1)  Beds  in  any  other  units  or  wards 
where  the  level  of  care  provided  would 
not  be  payable  under  the  acute  care 
hospital  inpatient  prospective  payment 
system; 

(2)  Beds  in  units  imoccupied  for  the 
previous  3  months; 

(3)  Beds  that  could  not  be  made 
available  for  inpatient  occupancy  within 
24  hours. 

(4)  Beds  in  excluded  distinct  part 
hospital  units; 

(5)  Beds  otherwise  countable  under 
this  section  used  for  outpatient 
observation  services  (unless  the  patient 
is  subsequently  admitted  for  acute 
inpatient  care),  skilled  nursing  swing- 
bed  services,  or  ancillary  labor/delivery 
services; 

(6)  Beds  or  bassinets  in  the  healthy 
newborn  nursery;  and 

(7)  Custodial  care  beds; 
***** 

(f)  Determining  the  total  number  of 
full-time  equivalent  residents  for  cost 
reporting  periods  begirming  on  or  after 
July  1.1991.(1)  *  *  * 

(v)  *   *   *  Subject  to  the  provisions  of 
paragraph  (f)(l)(x)  of  this  section, 
effective  for  cost  reporting  periods 
begirming  on  or  after  April  1,  2000,  FTE 
residents  in  a  rural  track  program  are 
included  in  the  urban  hospital's  rolling 


average  calcidation  described  in  this 
paragraph  (f)(l)(v). 
***** 

(x)  An  urban  hospital  that  establishes 
a  new  residency  program  (as  defined  in 
§413.86(g)(13)  of  this  subchapter),  or 
has  an  existing  residency  program,  with 
a  rural  track  (or  an  integrated  rural 
track)  may  include  in  its  FTE  count 
residents  in  those  rural  tracks  in 
accordance  with  the  applicable 
provisions  of  §413.86(g)(12)  of  this 
subchapter  effective  for  discharges 
occurring  on  or  after  April  1,  2002  and 
before  October  1,  2003,  and  the 
applicable  provisions  of  §413.86(g)(12) 
of  this  subchapter  effective  for 
discharges  occurring  on  or  after  October 
1,  2003. 
***** 

7.  Section  412.106  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and 
(b)(4)(i)  to  read  as  follows: 

§412.106    Special  treatment:  Hospitals  that 
serve  a  disproportionate  share  of  low- 
inconw  patients. 

(a)  General  considerations.  (1)  *  *  * 
(ii)  For  purposes  of  this  section,  the 

nimiber  of  patient  days  in  a  hospital 
includes  only  those  days  attributable  to 
imits  or  wards  of  the  hospital  providing 
acute  care  services  generally  payable 
under  the  prospective  payment  system 
and  excludes  patient  days  associated 
with — 

(A)  Beds  in  excluded  distinct  part 
hospital  imits; 

(B)  Beds  otherwise  coujitable  imder 
this  section  used  for  outpatient 
observation  services  (unless  the  patient 
is  subsequenUy  admitted  for  acute 
inpatient  care),  skilled  nursing  swing- 
bed  services,  or  ancillary  labor/delivery 
services;  and 

(C)  Beds  in  any  other  imits  or  wards 
where  the  level  of  care  provided  would 
not  be  payable  imder  the  acute  care 
hospital  inpatient  prospective  payment   ■ 
system. 
***** 

(b)  Determination  of  a  hospital's 

disproportionate  payment  percentage. 

*  *  * 

(4)  Second  computation.  *  *  '* 
(i)  For  purposes  of  this  computation, 
a  patient  is  deemed  eligible  for 
Medicaid  on  a  given  day  only  if  the 
patient  is  eligible  for  inpatient  hospital 
services  imder  an  approved  State 
Medicaid  plan  or  under  a  waiver 
authorized  under  section  1115(a)(2)  of 
the  Act  on  that  day,  regardless  of 
whether  particular  items  or  services 
were  covered  or  paid  under  the  State 
plan  or  the  authorized  waiver. 
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8.  In  §412.112.  the  introductory  text 
is  republished  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  41 2.1 1 2    Payments  determined  on  a  per 
case  basis. 

A  hospital  is  paid  the  following 
amounts  on  a  per  case  basis.  . 

***** 

(d)  Additional  payments  for  new 
medical  services  and  technologies 
determined  imder  subpart  F  of  this  part. 

9.  Section  412.116  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  41 2.1 1 6    Mettiod  of  payment. 

***** 

(e)  Outlier  payment  and  additional 
payments  for  new  medical  services  and 
technologies.  Pajmtients  for  outlier  cases 
and  additional  payments  for  new 
medical  services  and  technologies 
(described  in  subpart  F  of  this  part)  are 
not  made  on  an  interim  basis.  These 
pajonents  are  made  based  on  submitted 
bills  and  represent  final  payment. 


PART  413— PRrNCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815, 1833(a),  (i).  and  (n),  1871,  1881, 1883, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302,  1395d(d),  1395f(b),  1395g, 
13951(a),  (i),  and  (n),  1395hh,  1395it,  l395tt, 
and  1395ww). 

2.  Section  413.70  is  amended  by 
revising  paragraph  (b)(2){iii), 
introductory  text,  to  read  as  follows: 

§  41 3.70    Payment  for  services  of  a  C AH. 

***** 

(b)  Payment  for  outpatient  services 
furnished  by  CAH.  *  *  * 

(2)  Reasonable  costs  for  facility 
services.  *   *   * 

(iii)  Payment  for  outpatient  clinical 
diagnostic  laboratory  tests  is  not  subject 
to  the  Medicare  Part  B  deductible  and 
coinsurance  amounts.  Payment  to  a 
CAH  for  clinical  diagnostic  laboratory 
tests  will  be  made  on  a  reasonable  cost 
basis  under  this  section  only  if  the 
individuals  are  outpatients  of  the  CAH, 
as  defined  in  §410.2  of  this  chapter,  and 
are  physically  present  in  the  CAH,  at  the 
time  the  specimens  are  collected. 
Clinical  diagnostic  laboratory  tests 
performed  for  persons  who  are  not 
physically  present  in  the  CAH  when  the 


specimens  are  collected  will  be  made  in 
accordance  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)(D) 
of  the  Social  Security  Act. 

***** 

3.  Section  413.85  is  amended  by — 

A.  Adding  under  paragraph  (c)  a 
definition  of  "Certification"  in 
alphabetical  order. 

B.  Republishing  the  introductory  text 
of  paragraph  (d)(1)  and  adding  a  new 
paragraph  (d)(l)(iii). 

C.  Adding  a  new  paragraph  (g)(3). 

D.  Republishing  the  introductory  text 
of  paragraph  (h)  and  revising  paragraph 
(h)(3). 

The  addition  and  revision  read  as 
follows. 

§413.85    Cost  of  approved  nursing  and 
allied  health  education  activities. 

***** 

(c)  Definitions.  *   *    * 
Certification  means  the  ability  to 

practice  or  begin  employment  in  a 
specialty  as  a  whole. 

***** 

(d)  General  payment  rules.  (1) 
Payment  for  a  provider's  net  cost  of 
nursing  and  allied  health  education 
activities  is  determined  on  a  reasonable 
cost  basis,  subject  to  the  following 
conditions  and  limitations: 
***** 

(iii)  The  costs  of  certain  nonprovider- 
operated  programs  at  wholly  owned 
subsidiary  educational  institutions  are 
reimbursable  on  a  reasonable  cost  basis 
if  the  provisions  of  paragraph  (g)(3)  of 
this  section  are  met. 
***** 

(g)  Payments  for  certain  nonprovider- 
operated  programs.  *  *   * 

(3)  Special  rule:  Payment  for  certain 
nonprovider-operated  programs  at 
wholly  owned  subsidiary  educational 
institutions. 

(i)  Effective  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
October  1,  2003,  a  provider  that  incurs 
costs  for  a  nursing  or  allied  health 
education  program(s)  where  those 
program(s)  had  originally  been  provider- 
operated  according  to  the  criteria  at 
paragraph  (f)  of  this  section,  and  then 
operation  of  the  program(s)  was 
transferred  to  a  wholly  owned 
subsidiary  educational  institution  in 
order  to  meet  accreditation  standards 
prior  to  October  1,  2003,  and  where  the 
provider  has  continuously  incurred  the 
costs  of  both  the  classroom  and  clinical 
training  portions  of  the  program(s)  at  the 
educational  institution,  may  receive 
reasonable  cost  payment  for  such  a 
program(s)  according  to  the 
specifications  under  paragraphs  (g)(3)(ii) 
and  (g)(3)(iii)  of  this  section. 


(ii)  Payment  fot  the  incurred  costs  of 
educational  activities  identified  in 
paragraph  (g)(3)(i)  of  this  section  will  be 
made  on  a  reasonable  cost  basis  if  a 
provider,  as  described  in  paragraph 
{g)(3)(i)  of  this  section,  received 
Medicare  reasonable  cost  payment  for 
those  nursing  and  allied  health 
education  program(s)  both  prior  and 
subsequent  to  the  date  the  provider 
transferred  operation  of  ihe  program(s) 
to  its  wholly  owned  subsidiary 
educational  institution  (and  ceased  to  be 
a  provider-operated  program(s) 
according  to  the  criteria  under 
para^aph  (f)  of  this  section). 

(iii)  The  provider  that  meets  the 
requirements  in  paragraphs  (g)(3)(i)  and 
{g)(3){ii)  of  this  section  will  be  eligible 
to  receive  payment  imder  this  paragraph 
for:  (A)  the  clinical  training  costs 
incurred  for  the  program(s)  as  described 
in  paragraph  (g)(3)(i)  of  this  section;  and 
(B)  classroom  costs,  but  only  those  costs 
incurred  by  the  provider  for  the  courses 
that  were  included  in  the  programs 
described  in  paragraph  (g)(3)(i)  of  this 
section. 

(h)  Activities  treated  as  normal 
operating  costs.  The  costs  of  the 
following  educational  activities 
inciured  by  a  provider  but  not  operated 
by  that  provider  are  recognized  only  as 
normal  operating  costs  and  paid  in 
accordance' with  the  reimbursement 
principles  specified  in  part  412  of  this 
subchapter.  They  include: 
***** 

(3)  Educational  seminars,  workshops, 
and  continuing  education  programs  in 
which  the  employees  participate  that 
enhance  the  quality  of  medical  care  or 
operating  efficiency  of  the  provider  and, 
effective  October  1,  2003,  do  not  lead  to 
certification  required  to  practice  or 
begin  employment  in  a  nursing  or  allied 
health  specialty. 
***** 

4.  Section  413.86  is  amended  by — 

A.  Under  paragraph  (b) — 

(1)  Removing  the  definitions  of 
"Affiliated  group"  and  "Affiliation 
agreement". 

(2)  Adding  definitions  of  "Community 
support",  "Medicare  GME  affiliated 
agreement",  "Medicare  GME  affiliated 
group",  and  "Redistribution  of  costs"  in 
alphabetical  order. 

(3)  Under  the  definition  of  "Rural 
track  FTE  limitation",  revising  the 
phrase  "paragraph  (g)(ll)"  to  read 
"paragraph  (g)(12)". 

B.  Revising  the  introductory  text  of 
paragraph  (f). 

C.  Adding  a  new  paragraph  (f)(4)(iv). 

D.  In  paragraph  (g)(l)(i),  revising  the 
reference  "paragraphs  (g)(l)(ii)  and 
(g)(l)(iii)"  to  read  "paragraphs  (g)(l)(ii) 
through  (g)(l)(iv)". 
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E.  Revising  the  introductory  text  of 
paragraph  (g)(4). 

F.  Revising  paragraph  (g)(4)(iv). 

G.  Revising  the  introductory  text  of 
paragraph  (g)(5). 

H.  Adding  a  new  paragraph  (g)(5)(vii). 

I.  Revising  paragraphs  (g)(6)(i)(D)  and 
(g)(6)(i)(E). 

J.  Revising  paragraph  (g)(7). 

'K.  Revising  the  introductory  text  of 
paragraph(g)(12). 

L.  Revising  paragraph  (g)(12)(i}. 

M.  Revising  paragraph  (g)(12){ii), 
introductory  text. 

N.  Revising  paragraph  (g)(12)(ii)(A). 

O.  Revising  paragraph 
(g)(l2)(ii)(B)(i)(il. 

P.  Revising  paragraph  (g)(12)(iii). 

Q.  Revising  paragraph  (g)(12)(iv), 
introductory  text. 

R.  Revising  paragraph  (g)(12)(iv)(A). 

S.  Revising  paragraph  (g){12)(iv)(B){I). 

T.  Redesignating  paragraphs  (i)  and  (j) 
as  paragraphs  (j)  and  (k),  respectively, 
and  adding  a  new  paragraph  (i). 

The  additions  and  revisions  read  as 
follows: 

§  413.86    Direct  graduate  medical 
education  payments. 

***** 

(b)  Definitions.  *  *  * 

Community  support  means  funding 
that  is  provided  by  the  community  and 
generally  includes  all  non-Medicare 
sotirces  of  funding  (other  than  payments 
made  for  furnishing  services  to 
individual  patients),  including  State  and 
local  government  appropriations. 
Community  support  does  not  include 
grants,  gifts,  and  endowments  of  the 
kind  that  are  not  to  be  o^et  in 
accordance  with  section  1134  of  the  Act. 
***** 

Medicare  GME  affiliated  group 
means — 

(1)  Two  or  more  hospitals  that  are 
located  in  the  same  urban  or  rural  area 
(as  those  terms  are  defined  in  §  412.62(f) 
of  this  subchapter)  or  in  a  contiguous 
area  and  meet  the  rotation  requirements 
in  paragraph  (g)(7)(ii)  of  this  section. 

(2)  Two  or  more  hospitals  that  £ire  not 
located  in  the  same  or  in  a  contiguous 
urban  or  rural  area,  but  meet  the 
rotation  requirement  in  paragraph 
(g){7)(ii)  of  this  section,  and  are  jointly 
listed — 

(i)  As  the  sponsor,  primary  clinical 
site  or  major  participating  institution  for 
one  or  more  programs  as  these  terms  are 
used  in  the  most  current  publication  of 
the  Graduate  Medical  Education 
Directory;  or 

(ii)  As  the  sponsor  or  is  listed  under 
"affiliations  and  outside  rotations"  for 
one  or  more  programs  in  operation  in 
Opportunities,  Directory  of  Osteopathic 
Postdoctoral  Education  Programs. 


(3)  Two  or  more  hospitals  that  are 
under  common  ownership  and,  effective 
for  all  Medicare  GME  affiliation 
agreements  beginning  July  1,  2003,  meet 
the  rotation  requirement  in  paragraph 
(g)(7)(ii)  of  this  section. 

Medicare  GME  affiliation  agreement 
means  a  written,  signed,  and  dated 
agreement  by  responsible 
representatives  of  each  respective 
hospital  in  a  Medicare  GME  affiliated 
group,  as  defined  in  this  section,  that 
specifies — 

(1)  The  term  of  the  Medicare  GME 
affiliation  agreement  (which,  at  a 
minimiun  is  one  year),  beginning  on 
July  1  of  a  year; 

(2)  Each  participating  hospital's  direct 
and  indirect  GME  FTE  caps  in  effect 
prior  to  the  Medicare  GME  affiliation; 

(3)  The  total  adjustment  to  each 
hospital's  FTE  caps  in  each  year  that  the 
Medicare  GME  affiliation  agreement  is 
in  effect,  for  both  direct  GME  and  IME, 
that  reflects  a  positive  adjustment  to  one 
hospital's  direct  and  indirect  FTE  caps 
that  is  offset  by  a  negative  adjustment  to 
the  other  hospital's  (or  hospitals')  direct 
and  indirect  FTE  caps  of  at  least  the 
same  amount; 

(4)  The  adjustment  to  each 
participating  hospital's  FTE  counts 
resulting  from  the  FTE  resident's  (or 
residents')  participation  in  a  shared 
rotational  arrangement  at  each  hospital 
participating  in  the  Medicare  GME 
affiliated  group  for  each  year  the 
Medicare  GME  affiliation  agreement  is 
in  effect.  This  adjustment  to  each 
participating  hospital's  FTE  count  is 
also  reflected  in  the  total  adjustment  to 
each  hospital's  FTE  caps  (in  accordance 
with  paragraph  (3)  of  this  definition); 
and 

(5)  The  names  of  the  participating 
hospitals  and  their  Medicare  provider 
members. 
***** 

Redistribution  of  costs  means  an 
attempt  by  a  hospital  to  increase  the 
amoimt  it  is  allowed  to  receive  from 
Medicare  imder  this  section  by  counting 
FTE  residents  that  were  in  medical 
residency  programs  where  the  costs  of 
the  programs  had  previously  been 
incurred  by  the  educational  institution. 
***** 

(f)  Determining  the  total  number  of 
FTE  residents.  Subject  to  the  weighting 
factors  in  paragraphs  (g)  and  (h)  of  this 
section,  and  subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  the  coimt 
of  FTE  residents  is  determined  as 
follows: 
***** 

(4)  *   *   * 

(iv)  The  hospital  is  subject  to  the 
principles  of  community  support  and 


redistribution  of  costs  as  specified  in  the 
provisions  of  paragraph  (i)  of  this 
section. 

(g)  Determining  the  weighted  number 
of  FTE  residents. 
***** 

(4)  Subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  for 
purposes  of  determining  direct  graduate 
medical  education  payment — 
***** 

(iv)  Hospitals  that  are  part  of  the  same 
Medicare  GME  affiliated  group  (as 
described  under  paragraph  (b)  of  this 
section)  may  elect  to  apply  the  limit  on 
an  aggregate  basis  as  described  under 
paragraph  (g)(7)  of  this  section. 
***** 

(5)  Subject  to  the  provisions  of 
paragraph  (i)  of  this  section,  for 
purposes  of  determining  direct  graduate 
medical  education  payment — 

***** 

(vii)  Subject  to  the  provisions  under 
paragraph  (g)(12)  of  this  section, 
effective  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000,  FTE 
residents  in  a  nu'al  track  program  at  an 
urban  hospital  are  included  in  the  urban 
hospital's  rolling  average  calculation 
described  in  paragraph  (g)(5)  of  this 
section. 
***** 

(6)*   *   * 
(i)  *  *  * 

(D)  An  urban  hospital  that  qualifies 
for  an  adjustment  to  its  FTE  cap  under 
paragraph  (g)(6)(i)  of  this  section  is  not 
permitted  to  be  part  of  a  Medicare  GME 
affiliated  group  for  purposes  of 
establishing  an  aggregate  FTE  cap. 

(E)  A  rural  hospital  that  qualifies  for 
an  adjustment  to  its  FTE  cap  under 
paragraph  (g)(6)(i)  of  this  section  is 
permitted  to  be  part  of  a  Medicare  GME 
affiliated  group  for  purposes  of 
establishing  an  aggregate  FTE  cap. 
***** 

(7)  A  hospital  may  receive  a 
temporary  adjustment  to  its  FTE  cap, 
which  is  subject  to  the  averaging  rules 
imder  paragraph  (g)(5)(iii)  of  this 
section,  to  reflect  residents  added  or 
subtracted  because  the  hospital  is 
participating  in  a  Medicare  GME 
affiliated  group  (as  defined  under 
paragraph  (b)  of  this  section).  Under  this 
provision — 

(i)  Each  hospital  in  the  Medicare  GME 
affiliated  group  must  submit  the 
Medicare  GME  affiliation  agreement,  as 
defined  under  paragraph  (b)  of  this 
section,  to  the  CMS  fiscal  intermediary 
servicing  the  hospital  and  send  a  copy 
to  CMS's  Central  Office  no  later  than 
July  1  of  the  residency  program  year 
during  which  the  Medicare  GME 
affiliation  agreement  will  be  in  effect. 
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(ii)  Each  hospital  in  the  Medicare 
GME  affiliated  group  must  have  a 
shared  rotational  arrangement,  as 
defined  in  paragraph  (b)  of  this  section, 
with  at  least  one  other  hospital  within 
the  Medicare  GME  affiliated  group,  and 
all  of  the  hospitals  within  the  Medicare 
GME  affiliated  group  must  be  connected 
by  a  series  of  such  shared  rotational 
arrangements. 

(iii)  During  the  shared  rotational 
arrangements  under  an  Medicare  GME 
affiliation  agreement,  as  defined  in 
paragraph  (b)  of  this  section,  more  than 
one  of  the  hospitals  in  the  Medicare 
GME  affiliated  group  must  count  the 
proportionate  amount  of  the  time  spent 
by  the  resident(s)  in  its  FTE  resident 
coimts.  No  resident  may  be  coimted  in 
the  aggregate  as  more  than  one  FTE. 

(ivlThe  net  effect  of  the  adjustments 
(positive  or  negative)  on  the  Medicare 
GME  affiliated  hospitals'  aggregate  FTE 
cap  for  each  Medicare  GME  affiliation 
agreement  must  not  exceed  zero. 

(v)  If  the  Medicare  GME  affiliation 
agreement  terminates  for  any  reason,  the 
FTE  cap  of  each  hospital  in  the 
Medicare  GME  affiliated  group  will 
revert  to  the  individual  hospital's  pre- 
affiliation  FTE  cap  that  is  determined 
under  the  provisions  of  paragraph  (g){4) 
of  this  section. 
***** 

(12)  Subject  to  the  provisions  of  (i)  of 
this  section,  an  urban  hospital  that 
establishes  a  new  residency  program,  or 
has  an  existing  residency  program,  with 
a  rural  track  (or  an  integrated  rural 
track)  may  include  in  its  FTE  count 
residents  in  those  rural  tracks,  in 
addition  to  the  residents  subject  to  its 
FTE  cap  specified  under  paragraph 
(g)(4)  of  this  section.  An  urban  hospital 
with  a  rural  track  residency  program 
may  count  residents  in  those  rural 
tracks  up  to  a  rural  track  FTE  limitation 
if  the  hospital  complies  with  the 
conditions  specified  in  paragraphs 
(g)(12)(i)  through  (g)(12)(vi)  of  this 
section. 

(i)  If  an  urban  hospital  rotates 
residents  to  a  separately  accredited  rural 
track  program  at  a  rural  hospital(s)  for 
two-thirds  of  the  diu-ation  of  the 
program  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2000  and 
before  October  1,  2003,  or  for  more  than 
one-half  of  the  duration  of  the  program 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2003.  the  urban 
hospital  may  include  those  residents  in 
its  FTE  count  for  the  time  the  rural  track 
residents  spend  at  the  urban  hospital. 
The  urban  hospital  may  include  in  its 
FTE  count  those  residents  in  the  rural 
track  training  at  the  urban  hospital,  not 
to  exceed  its  rural  track  FTE  limitation, 
determined  as  follows: 


(A)  For  the  first  3  years  of  the  rural 
track's  existence,  the  rural  track  FTE 
limitation  for  each  urban  hospital  will 
be  the  actual  number  of  FTE  residents, 
subject  to  the  rolling  average  at 
paragraph  (g)(5)(vii)  of  this  section, 
training  in  the  rural  track  at  the  urban 
hospital. 

(B)  Beginning  with  the  fourth  year  of 
the  rural  track's  existence,  the  rural 
track  FTE  limitation  is  equal  to  the 
product  of  the  highest  number  of 
residents,  in  any  program  year,  who 
during  the  third  year  of  the  nu-al  track's 
existence  are  training  in  the  rural  track 
at  the  urban  hospital  or  the  rural 
hospital(s)  and  are  designated  at  the 
begiiming  of  their  training  to  be  rotated 
to  the  rural  hospital(s)  for  at  least  two- 
thirds  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  April  1,  2000  and  before  October  1, 

2002,  or  for  more  than  one-half  of  the 
duration  of  the  program  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  and  the  number 
of  years  those  residents  are  training  at 
the  urban  hospital. 

(ii)  If  an  urban  hospital  rotates 

residents  to  a  separately  accredited  rural 

track  program  at  a  nu^  nonhospital 

site(s)  for  two-thirds  of  the  duration  of 

the  program  for  cost  reporting  periods 

beginning  on  or  after  April  1,  2000  and 

before  October  1,  2003,  or  for  more  than 

one-half  of  the  duration  of  the  program 

for  cost  reporting  periods  beginning  on 

or  after  October  1,  2003,  the  urban 

hospital  may  include  those  residents  in 

its  FTE  coimt,  subject  to  the 

requirements  under  paragraph  (f)(4)  of 

this  section.  The  urban  hospital  may 

include  in  its  FTE  count  those  residents 

in  the  rural  track,  not  to  exceed  its  rural 

track  FTE  limitation,  determined  as 

follows: 

•    (A)  For  the  first  3  years  of  the  rural 

track's  existence,  the  rural  track  FTE 

limitation  for  each  urban  hospital  will 

be  the  actual  number  of  FTE  residents, 

subject  to  the  rolling  average  specified 

in  paragraph  (g)(5)(vii)  of  this  section, 

training  in  the  rural  track  at  the  urban 

hospital  and  the  rural  nonhospital 

site(s). 

(B)*   -   * 
(J)*   *   * 

(/)  The  urban  hospital  and  are 
designated  at  the  beginning  of  their 
training  to  be  rotated  to  a  rural 
nonhospital  site(s)  for  at  least  two-thirds 
of  the  duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2000  and  before  October  1, 

2003,  or  for  more  than  one-half  of  the 
duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003;  and 


(iii)  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rural  hospital(s)  for  less  than  tw»- 
thirds  of  the  duration  of  the  program  for 
cost  reporting  periods  begiiming  on  or 
after  April  1,  2000  and  before  October 
1 ,  2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  rural  hospital 
may  not  include  those  residents  in  its 
FTE  count  (if  the  rural  track  is  not  a  new 
program  under  paragraph  (g)(6)(iii)  of 
this  section,  or  if  the  rural  hospital's 
FTE  count  exceeds  that  hospital's  FTE 
cap),  nor  may  the  urban  hospital 
include  those  residents  when 
calculating  its  nu-al  track  FTE 
limitation. 

(iv)  If  an  urban  hospital  rotates 
residents  in  the  rural  track  program  to 
a  rxiral  nonhospital  site{s)  for  period  of 
time  is  less  than  two-thirds  of  the 
duration  of  the  program  for  cost 
reporting  periods  begiiming  on  or  after 
April  1,  2000  and  before  October  1, 
2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003,  the  urban  hospital 
may  include  those  residents  in  its  FTE 
count,  subject  to  the  requirements  under 
paragraph  (f)(4)  of  this  section.  The 
urban  hospital  may  include  in  its  FTE 
count  those  residents  in  the  rural  track, 
not  to  exceed  its  rural  track  limitation, 
determinefi  as  follows: 

(A)  For  the  first  3  years  of  the  rural 
track's  existence,  the  rural  track  FTE 
limitation  for  the  urban  hospital  will  be 
the  actual  number  of  FTE  residents, 
subject  to  the  rolling  average  specified 
in  paragraph  (g)(5){vii)  of  this  section, 
training  in  the  rural  track  at  the  rural 
nonhospital  site(s). 

(B)  *  *  * 

(I)  The  highest  number  of  residents  in 
any  program  year  who,  during  the  third 
year  of  the  rural  track's  existence,  are 
training  in  the  rural  track  at  the  rural 
nonhospital  site(s)  or  are  designated  at 
the  beginning  of  their  training  to  be 
rotated  to  the  rural  nonhospital  site(s) 
for  a  period  that  is  less  than  two-thirds 
of  the  duration  of  the  program  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2002,  and  before  October  1, 
2003,  or  for  one-half  or  less  than  one- 
half  of  the  duration  of  the  program  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2003;  and 
***** 

(1)  Application  of  community  support 
and  redistribution  of  costs  in 
determining  FTE  resident  counts. 

(1)  For  purposes  of  determining  direct 
graduate  medical  education  payments, 
the  following  principles  apply: 
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(i)  Community  support.  If  the 
community  has  imdertaken  to  bear  the 
costs  of  medical  education  through 
community  support,  the  costs  are  not 
considered  graduate  medical  education 
costs  to  the  hospital  for  purposes  of 
Medicare  payment. 

(ii)  Redistribution  of  costs.  The  costs 
of  training  residents  that  constitute  a 
redistribution  of  costs  fit>m  an 
educational  institution  to  the  hospital 
are  not  considered  graduate  medical 
education  costs  to  the  hospital  for 
purposes  of  Medicare  payment. 

(2)  Application.  A  hospital  must 
continuously  incur  the  costs  of  direct 
graduate  medical  education  of  residents 
training  in  a  particular  program  at  a 
training  site  since  the  date  the  residents 
first  began  training  in  that  program  in 
order  for  the  hospital  to  coimt  the  FTE 
residents  in  accordance  with  the 
provisions  of  paragraphs  (f)  and  (g)(4) 
through  (g)(6)  and  (g){12)  of  this  section. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  April  22,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services 

Dated:  May  8,  2003. 
Tonmy  G.  Thompson, 
Secretary. 

[Editorial  Note:  The  following  Addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.] 

Addendum — ^Proposed  Schedule  of 
Standardized  Amounts  Efifective  with 
Discharges  Occurring  On  or  After 
October  1,  2003  and  Update  Factors 
and  Rate-of-Increase  Percentages 
Effective  With  Cost  Reporting  Periods 
Beginning  On  or  After  October  1,  2003 

I.  Summary  and  Background 

In  this  Addendum,  we  are  setting  forth  the 
proposed  amounts  and  factors  for 
determining  prospective  payment  rates  for 
Medicare  hospital  inpatient  operating  costs 
and  Medicare  hospital  inpatient  capital- 
related  costs.  We  are  also  setting  forth 
proposed  rate-of-increase  percentages  for 
updating  the  target  amounts  for  hospitals  and 
hospital  units  excluded  from  the  IPPS. 

For  discharges  occurring  on  or  after 
October  1,  2003,  except  for  SCHs,  MDHs,  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under  the 
IPPS  will  be  based  on  100  percent  of  the 
Federal  national  rate,  which  will  be  based  on 
the  national  adjusted  standardized  amount. 
This  amount  reflects  the  national  average 
hospital  costs  per  case  from  a  base  year, 
updated  for  inflation. 

SCHs  are  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  The  Federal  national  rate;  the 
updated  hospital-specific  rate  based  on  FY 


1982  costs  per  discharge;  the  updated 
hospital-specific  rate  based  on  FY  1987  costs 
per  discharge;  or  the  updated  hospital- 
specific  rate  based  on  FY  1996  costs  per 
discharge. 

Under  secUon  1886(d)(5)(G)  of  the  Act, 
MDHs  are  paid  based  on  the  Federal  national 
rate  or,  if  higher,  the  Federal  national  rate 
plus  50  percent  of  the  difference  between  the 
Federal  national  rate  and  the  updated 
hospital-specific  rate  based  on  FY  1982  or  FY 
1987  costs  per  discharge,  whichever  is 
higher.  MDHs  do  not  have  the  option  to  use 
their  FY  1996  hospital -specific  rate. 

For  hospitals  in  Puerto  Rico,  the  payment 
per  discharge  is  based  on  the  sum  of  50 
percent  of  a  Puerto  Rico  rate  reflecting  base 
year  average  costs  per  case  of  Puerto  Rico 
hospitals  and  50  percent  of  a  blended  Federal 
national  rate  (a  discharge-weighted  average  of 
the  national  large  url>an  and  other  areas 
standardized  amounts).  [See  section  II.D.3.  of 
this  Addendum  for  a  complete  description.) 

As  discussed  below  in  section  II.  of  this 
Addendiun,  we  are  proposing  to  make 
changes  in  the  determination  of  the 
prospective  payment  rates  for  Medicare 
inpatient  operating  costs  for  FY  2004.  The 
changes,  to  be  applied  prospectively  effective 
with  discharges  occurring  on  or  after  October 

I,  2003,  affect  the  calculation  of  the  Federal 
rates.  In  section  III.  of  this  Addendum,  we 
discuss  our  proposed  changes  for 
determining  the  prospective  payment  rates 
for  Medicare  inpatient  capital-related  costs 
for  FY  2004.  Section  IV.  of  this  Addendum 
sets  forth  our  prop>osed  changes  for 
determining  the  rate-of-increase  limits  for 
hospitals  excluded  from  the  IPPS  for  FY 
2004.  Section  V.  of  this  Addendum  sets  forth 
policies  on  payment  for  blood  clotting  factor 
administered  to  hemophilia  patients.  The 
tables  to  which  we  refer  in  the  preamble  to 
this  proposed  rule  are  presented  in  section 
VI.  of  this  Addendum. 

II.  Proposed  Changes  to  Prospective  Payment 
Rates  for  Hospital  Inpatient  Operating  Costs 
for  FY  2004 

The  basic  methodology  for  determining 
prospective  payment  rates  for  hospital 
inpatient  operating  costs  is  set  forth  at 
§412.63.  The  basic  methodology  for 
determining  the  prospective  payment  rates 
for  hospital  inpatient  operating  costs  for 
hospitals  located  in  Puerto  Rico  is  set  forth 
at  §§412.210  and  412.212.  Below,  we  discuss 
the  factors  used  for  determining  the 
prospective  payment  rates. 

In  siunmary,  the  proposed  standardized 
amounts  set  forth  in  Tables  lA  and  IC  of 
section  VI.  of  this  Addendiun  reflect — 

•  Updates  of  3.5  percent  for  all  areas  (that 
is,  the  full  market  basket  percentage  increase 
of  3.5  percent): 

•  An  adjustment  to  ensure  the  proposed 
DRC  recalibration  and  wage  index  update 
and  changes,  as  well  as  the  add-on  payments 
for  new  technology,  are  budget  neutral,  as 
provided  for  under  sections  1886(d)(4)(C](iii) 
and  (d](3j(E)  of  the  Act,  by  applying  new 
budget  neutrality  adjustment  factors  to  the 
large  urban  and  other  standardized  amounts; 

•  An  adjustment  to  ensure  the  effects  of 
geographic  reclassiBcation  are  budget 
neutral,  as  provided  for  in  section 


1886(d)(8)(D)  of  the  Act,  by  removing  the  FY 
2003  budget  neutrality  factor  and  applying  a 
revised  factor; 

•  An  adjustment  to  apply  the  new  outlier 
offset  by  removing  the  FY  2003  outlier  offsets 
and  applying  a  new  offset. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base- Year  Costs  or 
Target  Amounts 

The  national  standardized  amounts  are 
based  on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  (section 
1886(d)(2)(A)  of  the  Act)  or.  for  Puerto  Rico, 
adjusted  target  amounts  from  a  base  period 
(section  1886(d)(9)(B)(i)  of  the  Act),  updated 
and  otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the  Act. 
The  preamble  to  the  September  1, 1983 
interim  final  rule  (48  FR  39763)  contained  a 
detailed  explanation  of  how  base-year  cost 
data  (from  cost  reporting  periods  ending 
during  FY  1981)  were  established  in  the 
initial  development  of  standardized  amounts 
for  the  IPPS.  The  September  1. 1987  final 
rule  (52  ER  33043,  33066)  contains  a  detailed 
explanation  of  how  the  target  amounts  were 
determined  and  how  they  are  used  in 
computing  the  Puerto  Rico  rates. 

Sections  1886(d)(2)(B)  and  (d)(2)(C)  of  the 
Act  require  us  to  update  base-year  per 
discharge  costs  for  FY  1984  and  then 
standardize  the  cost  data  in  order  to  remove 
the  effects  of  certain  sources  of  cost 
variations  among  hospitals.  These  effects 
include  case-mix,  differences  in  area  wage 
levels,  cost-of-living  adjustments  for  Alaska 
and  Hawaii,  indirect  medical  education 
costs,  and  costs  to  hospitals  serving  a 
disproportionate  share  of  low-income 
patients. 

Under  sections  1886(d)(2)(H)  and  (d)(3)(E) 
of  the  Act,  in  making  payments  under  the 
IPPS.  the  Secretary  estimates  from  time  to 
time  the  proportion  of  costs  that  are  wages 
and  wage-related  costs.  Based  on  the 
estimated  labor-related  share,  the 
standardized  amounts  are  divided  into  labor- 
related  and  nonlabor-related  amounts.  As 
discussed  in  section  IV.  of  the  preamble  to 
the  August  1,  2002  IPPS  final  rule,  when  we 
revised  the  market  basket  in  FY  2003,  we  did 
not  revise  the  labor  share  of  the  standardized 
amount  (the  proportion  adjusted  by  the  wage 
index).  We  consider  71.1  percent  of  costs  to 
be  labor-related  for  purposes  of  the  IPPS.  The 
average  labor  share  in  Puerto  Rico  is  71.3 
percent. 

2.  Computing  Large  Urban  and  Other  Area 
Average  Standardized  Amounts 

Sections  1886(d)(2)(D)  and  (d)(3)  of  the  Act 
require  the  Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for  hospitals 
located  in  large  urban  areas  and  one  for 
hospitals  located  in  other  areas.  In  addition, 
under  sections  1886(d)(9)(B)(iii)  and 
(d)(9)(C)(i)  of  the  Act,  the  average      ' 
standardized  amount  per  discharge  must  be 
determined  for  hospitals  located  in  large 
urban  and  other  areas  in  Puerto  Rico.  In 
accordance  with  section  1886(b)(3)(B)(i)  of 
the  Act,  the  large  urban  average  standardized 
amount  is  1 .6  percent  higher  than  the  other 
area  average  standardized  amount. 
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Section  402(b)  of  Pub.  L.  108-7  required 
that,  effective  for  discharges  occurring  on  or 
after  April  1,  2003,  and  before  October  1, 
2003,  the  Federal  rate  for  all  IPPS  hospitals 
would  be  based  on  the  large  urban 
standardized  amount.  However,  for 
discharges  occurring  on  or  after  October  1, 
2003,  the  Federal  rate  will  again  be 
calculated  based  on  separate  average 
stemdardized  amounts  for  hospitals  in  large 
urban  areas  and  for  hospitals  in  other  areas. 

Section  1886(d)(2)(D)  of  the  Act  deBnes 
"urban  area"  as  those  areas  within  a 
Metropolitan  Statistical  Area  (MSA).  A  "large 
urban  area"  is  defined  as  an  urban  area  with 
a  population  of  more  than  1  million.  In 
addition,  section  4009(i)  of  Pub.  L.  100-203 
provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is  classified 
as  a  large  urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act,  population  size  is 
determined  by  the  Secretary  based  on  the 
latest  population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that  do  not 
meet  the  definition  of  a  "large  urban  area" 
are  referred  to  as  "other  urban  areas."  Areas 
that  are  not  included  in  MSAs  are  considered 
"rural  areas"  under  section  1886(d)(2)(D)  of 
the  Act.  Payment  for  discharges  from 
hospitals  located  in  large  urban  areas  will  be 
based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  fi-om 
hospitals  located  in  other  urban  and  rural 
areas  will  be  based  on  the  other  standardized 
amount. 

Based  on  the  latest  available  population 
estimates  published  by  the  Bureau  of  the 
Census,  63  areas  meet  the  criteria  to  be 
defined  as  large  urban  areas  for  FY  2004. 
These  areas  are  identified  in  Table  4A  of 
section  VI.  of  this  Addendum. 

3.  Updating  the  Average  Standardized 
Amounts 

In  accordance  with  section 
1886(d)(3)(A)(iv)  of  the  Act,  we  are  proposing 
to  update  the  large  urban  areas'  and  the  other 
areas'  average  standardized  amounts  for  FY 
2004  by  the  full  estimated  market  basket 
percentage  increase  for  hospitals  in  all  areas, 
as  specified  in  section  1886(b)(3)(B)(i)(XIX) 
of  the  Act.  The  percentage  change  in  the 
market  basket  reflects  the  average  change  in 
the  price  of  goods  and  services  purchased  by 
hospitals  to  furnish  inpatient  care.  The  most 
recent  forecast  of  the  hospital  market  basket 
increase  for  FY  2004  is  3.5  percent.  Thus,  for 
FY  2004,  the  update  to  the  average 
standardized  amounts  equals  3.5  percent  for 
hospitals  in  all  areas. 

Although  the  update  factors  for  FY  2004 
are  set  by  law,  we  are  required  by  section 
1886(e)(3)  of  the  Act  to  report  to  the  Congress 
our  initial  recommendation  of  update  factors 
for  FY  2004  for  both  IPPS  hospitals  and 
hospitals  excluded  from  the  IPPS.  Our 
proposed  recommendation  on  the  update 
factors  (which  is  required  by  sections 
1886(e)(4)(A)  and  (e)(5)(A)  of  the  Act)  is  set 
forth  as  Appendix  B  of  this  proposed  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

As  in  the  past,  we  are  proposing  to  adjust 
the  FY  2004  standardized  amounts  to  remove 
the  effects  of  the  FY  2003  geographic 


reclassifications  and  outlier  payments  before 
applying  the  FY  2004  updates.  We  then 
apply  the  new  offsets  to  the  standardized 
amounts  for  outliers  and  geographic 
reclassifications  for  FY  2004. 

We  do  not  remove  the  prior  years'  budget 
neutrality  adjustment  because,  in  accordance 
with  section  1886(d)(4)(C)(iii)  of  the  Act, 
estimated  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  should  equal  estimated  aggregate 
payments  prior  to  the  changes.  If  we  removed 
the  prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

Budget  neutrality  is  determined  by 
comparing  aggregate  IPPS  payments  before 
and  after  making  the  changes  that  are 
required  to  be  budget  neutral  (for  example, 
reclassifying  and  recalibrating  the  DRGs, 
updating  the  wage  data,  and  geographic 
reclassifications).  We  include  outlier 
payments  in  the  payment  simulations 
because  outliers  may  be  affected  by  changes 
in  these  payment  parameters.  Because  the 
proposed  changes  to  the  postacute  care 
transfer  policy  discussed  in  section  FV.A.  of 
this  preamble  are  not  budget  neutral,  we 
included  the  effects  of  expanding  this  policy 
to  additional  DRGs  prior  to  estimating  the 
payment  effects  of  the  DRG  and  wage  data 
changes. 

a.  Recalibration  of  DRG  Weights  and 
Updated  Wage  Index — Budget  Neutrality 
Adjustment.  Section  1886(d)(4)(C)(iii)  of  the 
Act  specifies  that,  begiiming  in  FY  1991,  the 
annual  DRG  reclassification  and  recalibration 
of  the  relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate  payments 
to  hospitals  are  not  affected.  As  discussed  in 
section  D.  of  the  preamble,  we  normalized 
the  recalibrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average  case 
weight  after  recalibration  is  equal  to  the 
average  case  weight  prior  to  recalibration. 
However,  equating  the  average  case  weight 
after  recalibration  to  the  average  case  weight 
before  recalibration  does  not  necessarily 
achieve  budget  neutrality  with  respect  to 
aggregate  payments  to  hospitals  because 
payments  to  hospitals  are  affected  by  factors 
other  than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years,  we  are  proposing 
to  make  a  budget  neutrality  adjustment  to 
ensure  that  the  requirement  of  section 
1886(d)(4)(C)(iii)  of  the  Act  is  met. 

Section  1886(d)(3)(E)  of  the  Act  requires  us 
to  update  the  hospital  wage  index  on  an 
annual  basis  beginning  October  1,  1993.  This 
provision  also  requires  us  to  meike  any 
updates  or  adjustments  to  the  wage  index  in 
a  manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected  by  the 
change  in  the  wage  index. 

Section  4410  of  Pub.  L.  105-33  provides 
that,  for  discharges  on  or  after  October  1 , 
1997,  the  area  wage  index  applicable  to  any 
hospital  that  is  not  located  in  a  rural  area 
may  not  be  less  than  the  area  wage  inde>( 
applicable  to  hospitals  located  in  rural  areas 
in  that  State.  This  provision  is  required  by 
section  4410(b)  of  Pub.  L.  105-33  to  be 
budget  neutral.  Therefore,  we  include  the 
effects  of  this  provision  in  our  calculation  of 
the  wage  update  budget  neutrality  factor. 

In  addition,  we  are  required  to  ensure  that 
any  add-on  payments  for  new  technology 


under  section  lB86(d)(5)(K)  of  the  Act  are 
budget  neutral.  As  discussed  in  section  U.E. 
of  this  proposed  rule,  we  are  proposing  to 
approve  one  new  technology  for  add-on 
payments  in  FY  2004.  We  estimate  that  the 
proposed  total  add-on  payments  for  this  new 
technology  would  be  $50  million  for  FY 
2004. 

To  comply  with  the  requirement  that  DRG 
reclassification  and  recalibration  of  the 
relative  weights  be  budget  neutral,  and  the 
requirement  that  the  updated  wage  index  be 
budget  neutral,  we  used  FY  2002  discharge 
data  to  simulate  payments  and  compared 
aggregate  payments  using  the  FY  2003 
relative  weights,  wage  index,  and  new 
technology  add-on  payments  to  aggregate 
payments  using  the  proposed  FY  2004 
relative  weights  and  wage  index,  plus  the 
proposed  additional  add-on  payments  for 
new  technology.  The  same  methodology  was 
used  for  the  FY  2003  budget  neutrality 
adjustment. 

Based  on  this  comparison,  we  computed  a 
proposed  budget  neutrality  adjustment  factor 
equal  to  1.003133.  We  also  adjust  the  Puerto 
Rico-specific  standardized  amounts  for  the 
effect  of  DRG  reclassification  and 
recalibration.  We  computed  a  proposed 
budget  neutrality  adjustment  factor  for  Puerto 
Rico-specific  standardized  amounts  equal  to 
1.000627.  These  budget  neutrality  adjustment 
factors  are  applied  to  the  standardized 
amounts  without  removing  the  effects  of  the 
FY  2003  budget  neutrality  adjustments. 

In  addition,  we  are  proposing  to  apply 
these  same  adjustment  factors  to  the  hospital- 
specific  rates  that  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2003.  (See  the  discussion  in  the 
September  4, 1990  final  rule  (55  FR  36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section  1886(d)(8)(B) 
of  the  Act  provides  that,  effective  with 
discharges  occurring  on  or  after  October  1, 
1988,  certain  nu^l  hospitals  are  deemed 
urban.  In  addition,  section  1886(d)(10)  of  the 
Act  provides  for  the  reclassification  of 
hospitals  based  on  determinations  by  the 
MGCRB.  Under  section  1886(d)(10)  of  the 
Act,  a  hospital  may  be  reclassified  for 
purposes  of  the  standardized  amount  or  the 
wage  Index,  or  both. 

Under  section  1886(d)(8)(D)  of  the  Act,  the 
Secretary  is  required  to  adjust  the 
standardized  amounts  so  as  to  ensure  that 
aggregate  payments  under  the  IPPS  after 
implementation  of  the  provisions  of  sections 
1886(d)(8)(B)  and  (C)  and  1886(d)(10)  of  the 
Act  are  equal  to  the  aggregate  prospective 
payments  that  would  have  been  made  absent 
these  provisions.  To  calculate  this  budget 
neutrality  factor,  we  used  FY  2002  discharge 
data  to  simulate  payments,  and  compared 
total  IPPS  payments  prior  to  any 
reclassifications  to  total  IPPS  payments  after 
reclassifications.  Based  on  these  simulations, 
we  are  proposing  to  apply  an  adjustment 
factor  of  0.991848  to  ensure  that  the  effects 
of  reclassification  are  budget  neutral. 

The  proposed  adjustmeri!  factor  is  applied 
to  the  standardized  amounts  after  removing 
the  effects  of  the  FY  2003  budget  neutrality 
adjustment  factor.  We  note  that  the  proposed 
FY  2004  adjustment  reflects  proposed  FY 
2004  wage  index  and  standardized  amount 
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reclassifications  approved  by  the  MGCRB  or 
the  Admitiistrator  as  of  February  28,  2003, 
and  the  effects  of  section  1886(d)(10)(D}(v)  of 
the  Act  to  extend  wage  index 
reclassifications  for  3  years.  The  effects  of 
any  additional  reclassification  changes  that 
occur  as  a  result  of  appeals  and  reviews  of 
the  MGCRB  decisions  for  FY  2004  or  from  a 
hospital's  request  for  the  withdrawal  of  a 
reclassification  for  FY  2004  will  be  reflected 
in  the  final  budget  neutrality  adjustment 
required  under  section  1886(d)(8)(D)  of  the 
Act  and  published  in  the  IPPS  final  rule  for 
FY  2004. 

C.  Outliers.  Section  1886(d)(5)(A)  of  the  Act 
provides  for  payments  in  addition  to  the 
basic  prospective  payments,  for  "outlier" 
cases,  that  is,  cases  involving  extraordinarily 
high  costs.  To  qualify  for  outlier  payments, 
a  case  must  have  costs  above  a  fixed-loss  cost 
threshold  amount  (a  dollar  amount  by  which 
the  costs  of  a  case  must  exceed  payments  in 
order  to  qualify  for  outlier  payment).  To 
determine  whether  the  costs  of  a  case  exceed 
the  fixed-loss  threshold,  a  hospital's  cost-to- 
charge  ratio  is  applied  to  the  total  covered 
charges  for  the  case  to  convert  the  charges  to 
costs.  Payments  for  eligible  cases  are  then 
made  based  on  a  marginal  cost  factor,  which 
is  a  percentage  of  the  costs  above  the 
threshold. 

Under  secUon  1886(d)(5)(A)(iv)  of  the  Act. 
outlier  payments  for  any  year  must  be 
projected  to  be  not  less  than  5  percent  nor 
more  than  6  percent  of  total  operating  DRG 
payments  plus  outlier  payments.  Section 
18B6(d)(3)(B)  of  the  Act  requires  the 
Secretary  to  reduce  the  average  standardized 
amounts  by  a  factor  to  account  for  the 
estimated  proportion  of  total  DRG  payments 
made  to  outlier  cases.  Similarly,  section 
1886(d)(9)(B)(iv)  of  the  Act  requires  the 
Secretary  to  reduce  the  average  standardized 
amounts  applicable  to  hospitals  in  Puerto 
Rico  to  account  for  the  estimated  proportion 
of  total  DRG  payments  made  to  outlier  cases. 

i.  FY  2004  outlier  fixed-loss  cost  threshold. 
In  the  August  1,  2002  IPPS  final  rule  (67  FR 
50124),  we  established  a  threshold  for  FY 
2003  that  was  equal  to  the  prospective 
payment  rate  for  the  DRG,  plus  any  IME  and 
DSH  payments  and  any  additional  payments 
for  new  technology,  plus  $33,560.  The 
marginal  cost  factor  (the  percent  of  costs  paid 
after  costs  for  the  case  exceed  the  threshold) 
was  80  percent. 

In  the  March  5.  2003  Federal  Register  (67 
FR  10420),  we  published  proposed  changes 
to  our  outlier  policy.  We  noted  recent 
analyses  indicate  that  some  hospitals  have 
taken  advantage  of  our  existing  outlier 
payment  methodology  to  maximize  their 


outlier  payments.  Therefore,  we  proposed 
three  central  changes  to  our  outlier  policy  in 
the  March  5,  2003  proposed  rule. 

The  first  of  the  proposed  changes  was  that 
fiscal  intermediaries  would  use  more  up-to- 
date  data  when  determining  the  cost-to- 
charge  ratio  for  each  hospital.  Currently, 
fiscal  intermediaries  use  the  hospital's  most 
recent  settled  cost  report.  We  proposed  to 
revise  our  regulations  to  specify  that  fiscal 
intermediaries  would  use  either  the  most 
recent  settled  or  the  most  recent  tentative 
settled  cost  report,  whichever  is  from  the 
latest  reporting  period. 

The  second  proposed  change  was  to 
remove  the  current  requirement  in  our 
regulations  specifying  that  a  fiscal 
intermediary  will  assign  a  hospital  the 
statewide  average  cost-to-charge  ratio  when 
the  hospital  has  a  cost-to-charge  ratio  that 
falls  below  established  thresholds  (3  standard 
deviations  below  the  national  geometric 
mean  cost-to-charge  ratio).  We  proposed  that 
hospitals  would  receive  their  actual  cost-to- 
charge  ratios  no  matter  how  low  their  ratios 
actually  fall. 

The  third  proposal  was  to  add  a  provision 
to  our  regulations  to  provide  that  the  outlier 
payments  for  some  hospitals  may  become 
subject  to  reconciliation  when  the  hospitals' 
cost  reports  are  settled.  In  addition,  outlier 
payments  would  be  subject  to  an  adjustment 
to  account  for  the  time  value  of  any  outlier 
overpayments  or  underpayments  that  are 
ultimately  reconciled. 

However,  as  of  the  time  this  FY  2004 
proposed  rule  was  prepared,  these  proposed 
changes  to  the  outlier  policy  had  not  been 
finalized.  Therefore,  the  proposed  changes 
have  not  been  factored  into  the  calculation  of 
the  proposed  FY  2004  fixed-loss  threshold.  If 
these  changes  are  made  final  prior  to  (or  as 
part  of)  the  publication  of  the  final  FY  2004 
fixed-loss  threshold,  they  will  be  reflected  in 
the  analysis  used  to  establish  the  final  FY 
2004  threshold. 

To  calculate  the  proposed  FY  2004  outlier 
thresholds,  we  simulated  payments  by 
applying  proposed  FY  2004  rates  and 
policies  using  cases  from  the  FY  2002 
MedPAR  file.  Therefore,  in  order  to 
determine  the  appropriate  proposed  FY  2003 
threshold,  it  was  necessary  to  inflate  the 
charges  on  the  MedPAR  claims  by  2  years, 
ftxim  FY  2002  to  FY  2004. 

As  discussed  in  the  August  1.  2002  IPPS 
final  rule  (67  FR  50124),  rather  than  use  the 
rate-of-cost  increase  from  hospitals'  FY  1998 
and  FY  1999  cost  reports  to  project  the  rate 
of  increase  from  FY  2001  to  FY  2003,  as  had 
been  done  in  prior  years,  we  used  a  2-year 
average  annual  rate  of  change  in  charges  per 


case  to  calculate  the  FY  2003  outlier 
threshold. 

We  are  proposing  to  continue  to  use  a  2- 
year  average  aimual  rate  of  chamge  in  charges 
per  case  to  establish  the  proposed  FY  2004 
threshold.  The  2-year  average  annual  rate  of 
change  in  charges  per  case  from  FY  2000  to 
FY  2001.  and  from  FY  2001  to  FY  2002.  was 
12.8083  percent  annually,  or  27.3  percent 
over  2  years. 

Using  the  methodology  above  for  setting 
the  charge  inflation  factors  for  FY  2004,  we 
are  proposing  to  establish  a  fixed-loss  cost 
outlier  threshold  equal  to  the  prospective 
payment  rate  for  the  DRG,  plus  any  IME  and 
DSH  payments,  and  any  add-on  payments  for 
new  technology,  plus  $50,645. 

This  single  threshold  would  be  applicable 
to  qualify  for  both  operating  and  capital 
outlier  payments.  We  also  are  proposing  to 
maintain  the  marginal  cost  factor  for  cost 
outliers  at  80  percent. 

Again,  any  final  rule  subsequent  to  the 
March  5,  2003  proposed  rule  that  implements 
changes  to  the  outlier  payment  methodology 
is  likely  to  affect  how  we  will  calculate  the 
final  FY  2004  outlier  threshold.  Therefore, 
the  final  FY  2004  threshold  is  likely  to  be 
different  from  this  proposed  threshold,  as  a 
result  of  any  changes  subsequent  to  the 
March  5,  2003  proposed  rule.  For  example, 
if  we  were  to  implement  the  proposal  to  no 
longer  apply  the  statewide  average  cost-to- 
charge  ratio  when  hospitals'  actual  ratios  fall 
below  the  established  threshold  (see  below), 
this  change  would  impact  our  calculation  of 
the  threshold. 

ii.  Other  changes  concerning  outliers.  As 
stated  in  the  September  1, 1993  final  rule  (58 
FR  46348),  we  establish  outlier  thresholds 
that  are  applicable  to  both  hospital  inpatient 
operating  costs  and  hospital  inpatient 
capital-related  costs.  When  we  modeled  the 
combined  operating  and  capital  outlier 
payments,  we  found  that  using  a  common  set 
of  thresholds  resulted  in  a  higher  percentage 
of  outlier  payments  for  capital-related  costs 
than  for  operating  costs.  We  project  that  the 
proposed  thresholds  for  FY  2004  would 
result  in  outlier  payments  equal  to  5.1 
percent  of  operating  DRG  payments  and  5.5 
percent  of  capital  pa>Tnents  based  on  the 
Federal  rate. 

In  accordance  with  section  1886(d)(3)(B), 
we  reduced  the  proposed  FY  2004 
standardized  amounts  by  the  same 
percentage  to  account  for  the  projected 
proportion  of  payments  paid  to  outliers.  The 
proposed  outlier  adjustment  factors  to  be 
applied  to  the  standardized  amounts  for  FY 
2004  are  as  follows: 


Operating  standard- 
ized amounts 

Capital  federal  rate 

National 

0.948981 
0.981549 

0.945484 
0  984490 

Puerto  Rico 

II. 


fe  apply  the  outlier  adjustment  factors 
after  removing  the  effects  of  the  FY  2003 
outlier  adjustment  factors  on  the 
standardized  amounts. 


To  determine  whether  a  case  qualifies  for 
outlier  payments,  we  apply  hospital-specific 
cost-to-charge  ratios  to  the  total  covered 
charges  for  the  case.  Operating  and  capital 
costs  for  the  case  are  calculated  separately  by 


applying  separate  operating  and  capital  cost- 
to-charge  ratios.  These  costs  are  then 
combined  and  compared  with  the  fixed-loss 
outlier  threshold. 
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Once  again,  although  a  final  rule 
subsequent  to  the  March  5.  2003  proposed 
rule  on  outliers  may  be  published  before  (or 
as  part  of)  the  FY  2004  IPPS  final  rule,  we 
are  proposing  changes  for  FY  2004  without 
taking  the  proposals  contained  in  the  March 
5,  2003  proposed  rule  into  account  at  this 
time. 

For  those  hospitals  for  which  the  fiscal 
intermediary  computes  operating  cost-to- 
charge  ratios  lower  than  0.194  or  greater  than 
1.223,  or  capital  cost-to-charge  ratios  lower 
than  0.012  or  greater  than  0.163,  we  are 
proposing  statewide  average  ratios  would  be 
used  to  calculate  costs  to  determine  whether 
a  hospital  qualifies  for  outlier  payments.^ 
Table  8A  in  section  VI.  of  this  Addendum 
contains  the  proposed  statewide  average 
operating  cost-to-charge  ratios  for  urban 
hospitals  and  for  rural  hospitals  for  which 
the  fiscal  intermediary  is  unable  to  compute 
a  hospital-specific  cost-to-charge  ratio  within 
the  above  range.  These  proposed  statewide 
average  ratios  would  replace  the  ratios 
published  in  the  August  1.  2002  IPPS  final 
rule  (67  FR  50263).  Table  8B  in  section  VI. 
of  this  Addendum  contains  the  proposed 
comparable  statewide  average  capital  cost-to- 
charge  ratios.  Again,  the  cost-to-charge  ratios 
in  Tables  8A  and  SB  would  be  used  during 
FY  2004  when  hospital-specific  cost-to- 
charge  ratios  based  on  the  latest  settled  cost 
report  are  either  not  available  or  are  outside 
the  range  noted  above. 


iii.  FY  2002  and  FY  2003  outlier  payments. 
In  the  August  1,  2002  IPPS  final  rule  (67  FR 
50125),  we  stated  that,  based  on  available 
data,  we  estimated  that  actual  FY  2002 
outlier  payments  would  be  approximately  6.9 
percent  of  actual  total  DRG  payments.  This 
estimate  was  computed  based  on  simulations 
using  the  FY  2001  MedPAR  file  (discharge 
data  for  FY  2001  bills).  That  is,  the  estimate 
of  actual  outlier  payments  did  not  reflect 
actual  FY  2002  bills  but  instead  reflected  the 
application  of  FY  2002  rates  and  policies  to 
available  FY  2001  bills. 

Our  current  estimate,  using  available  FY 
2002  bills,  is  that  actual  outlier  payments  for 
FY  2002  were  approximately  7.9  percent  of 
actual  total  DRG  payments.  Thus,  the  data 
indicate  that,  for  FY  2002,  the  percentage  of 
actual  outlier  payments  relative  to  actual 
total  payments  is  higher  than  we  projected 
before  FY  2002  (and  thus  exceeds  the 
percentage  by  which  we  reduced  the 
standardized  amcTunts  for  FY  2002). 
Nevertheless,  consistent  with  the  policy  and 
statutory  interpretation  we  have  maintained 
since  the  inception  of  the  IPPS,  we  do  not 
plan  to  make  retroactive  adjustments  to 
outlier  payments  to  ensure  that  total  outlier 
payments  for  FY  2002  are  equal  to  5.1 
percent  of  total  DRG  payments. 

We  currently  estimate  that  actual  outlier 
payments  for  FY  2003  will  be  approximately 
5.5  percent  of  actual  total  DRG  payments,  0.4 
percentage  points  higher  than  the  5.1  percent 
we  projected  in  setting  outlier  policies  for  FY 


2003.  This  estimate  is  based  on  simulations 
using  the  FY  2002  MedPAR  file  (discharge 
data  for  FY  2002  bills).  We  used  these  data 
to  calculate  an  estimate  of  the  actual  outlier 
percentage  for  FY  2003  by  applying  FY  2003 
rates  and  policies  including  an  outlier 
threshold  of  $33,560  to  available  FY  2002 
bills.  If  changes  to  the  outlier  payment 
methodology  are  made  effective  during  FY 
2003,  these  may  affect  the  actual  percentage 
of  FY  2003  outlier  payments. 

5.  FY  2004  Standardized  Amounts 

The  adjusted  standardized  amounts  are 
divided  into- labor  and  nonlabor  portions. 
Table  1 A  in  section  VI.  of  this  Addendum 
contains  the  two  national  standardized 
amounts  that  we  are  proposing  will  be 
applicable  to  all  hospitals,  except  hospitals 
in  Puerto  Rico.  As  described  in  section  II. A. 1. 
of  this  Addendum,  we  are  not  proposing  to 
revise  the  labor  share  of  the  national 
standardized  amount  from  71.1  percent. 

The  following  table  illustrates  the 
proposed  changes  from  the  FY  2003  national 
average  standardized  amounts.  The  first  row 
in  the  table  shows  the  updated  (through  FY 
2003)  average  standardized  amounts  after 
restoring  the  FY  2003  offsets  for  outlier 
payments  and  geographic  reclassification 
budget  neutrality.  The  DRG  reclassification 
and  recalibration  and  wage  index  budget 
neutrality  factor  is  cumulative.  Therefore,  the 
FY  2003  factor  is  not  removed  from  the 
amounts  in  the  table. 


Large  urban 

Labor  $3,212.32... 
Nonlabor  1,276.01 

1.035  

1.003133  

0.991848  

0.948997  

Ubor  $3,139.26  .. 
Nonlabor  1 ,276.01 


Other  Areas 


FY  2003  Base  Rate  (after  removing  reclassification  budget  neutrality  and  outlier  offset) 

Proposed  FY  2004  Update  Factor 

Proposed  FY  2004  ORG  Recallbrations  and  Wage  Index  Budget  Neutrality  Factor  

Proposed  FY  2004  Reclassification  Budget  Neutrality  Factor 

Proposed  FY  2004  Outlier  Factor  

Proposed  Rate  for  FY  2004  (after  multiplying  FY  2003  base  rate  by  above  factors)  


Labor  $3,161.41) 
Nonlabor  1,285.01 
1.035 
1.003133 
0.991848 
0.948997 
Labor  $3,089.56 
Nonlabor  1 ,255.81 


Under  section  1886(d)(9)(A)(ii)  of  the  Act, 
the  Federal  portion  of  the  Puerto  Rico 
payment  rate  is  based  on  the  discharge- 
weighted  average  of  the  national  large  urban 
standardized  amount  and  the  national  other 
standardized  emiount  (as  set  forth  in  Table 
1  A).  The  labor  and  nonlabor  portions  of  the 
national  average  standardized  amounts  for 
Puerto  Rico  hospitals  are  set  forth  in  Table 
IC  of  section  VI.  of  this  Addendum.  This 
table  also  includes  the  Puerto  Rico 
standardized  amounts.  The  labor  share 
applied  to  the  Puerto  Rico  standardized 
amount  is  71.3  percent. 

B.  Adjustments  for  Area  Wage  Levels  and 
Cost-of-Living 

Tables  lA  and  IC,  as  set  forth  in  section 
VI.  of  this  Addendum,  contain  the  labor- 
related  and  nonlabor-related  shares  that  we 
are  proposing  to  use  to  calculate  th"e 
prospective  payment  rates  for  hospitals 
located  in  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico.  This  section 


addresses  two  types  of  adjustments  to  the 
standardized  amounts  that  are  made  in 
determining  the  proposed  prospective 
payment  rates  as  described  in  this 
Addendum. 

1.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that  we 
make  an  adjustment  to  the  labor-related 
portion  of  the  national  and  Puerto  Rico 
prospective  payment  rates,  respectively,  to 
account  for  area  differences  in  hospital  wage 
levels.  This  adjustment  is  made  by 
multiplying  the  labor-related  portion  of  the 
adjusted  standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in  which 
the  hospital  is  located.  In  section  III.  of  this 
preamble,  we  discuss  the  data  and 
methodology  for  the  proposed  FY  2004  wage 
index.  The  proposed  FY  2004  wage  index  is 
set  forth  in  Tables  4A,  4B.  4C,  and  4F  of 
section  VI.  of  this  Addendum. 


2.  Adjustment  for  Cost-of-Living  in  Alaska 
and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act  authorizes 
an  adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in  Alaska 
and  Hawaii.  Higher  labor-related  costs  for 
these  two  States  are  taken  into  account  in  the 
adjustment  for  area  wages  described  above. 
For  FY  2004,  we  are  proposing  to  adjust  the 
payments  for  hospitals  in  Alaska  and  Hawaii 
by  multiplying  the  nonlabor  portion  of  the 
standardized  amounts  by  the  appropriate 
adjustment  factor  contained  in  the  table 
below.  If  the  Office  of  Personnel  Management 
releases  revised  cost-of-living  adjustment 
factors  before  July  1,  2003,  we  will  publish 
them  in  the  final  rule  and  use  them  in 
determining  FY  2004  payments. 


'This  raage  represents  3.0  standard  deviations 
(plus  or  minus)  from  the  mean  of  the  tog 
distribution  of  cost-to-charge  ratios  for  all  hospitals. 
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Table  of  Cost-of-Living  Adjust- 
ment Factors,  Alaska  and  Hawaii 
Hospitals 


Alaska— All  areas  

Hawaii: 

County  of  Honolulu  

County  of  Hawaii 

1.25 

1.25 
1  165 

County  of  Kauai  

1  2325 

County  of  Maui 

1  2375 

County  of  Kalawao 

1.2375 

(The  above  factors  are  based  on  data  obtained 
from  the  U.S.  Office  of  Personnel 
Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II.  of  the  preamble, 
we  have  developed  a  classification  system  for 
all  hospital  discharges,  assigning  them  into 
DRGs.  and  have  developed  relative  weights 
for  each  DRG  that  reflect  the  resource 
utilization  of  cases  in  each  DRG  relative  to 
Medicare  cases  in  other  DRGs.  Table  5  of 
section  VI.  of  this  Addendum  contains  the 
relative  weights  that  we  are  proposing  to  use 
for  discharges  occurring  in  FY  2004.  These 
factors  have  been  recalibrated  as  explained  in 
section  II.  of  the  preamble. 

D.  Calculation  of  Proposed  Prospective 
Payment  Rates  for  FY  2004 

General  Formula  for  Calculation  of  Proposed 
Prospective  Payment  Rates  for  FY  2004 

The  proposed  operating  prospective 
payment  rate  for  all  hospitals  paid  under  the 
IPPS  located  outside  of  Puerto  Rico,  except 
SCHs  and  MDHs,  equals  the  Federal  rate 
based  on  the  proposed  amounts  in  Table  lA 
in  section  VI.  of  this  Addendum. 

The  proposed  prospective  payment  rate  for 
SCHs  equals  the  higher  of  the  proposed 
applicable  Federal  rate  from  Table  1 A  or  the 
hospital-specific  rate  as  described  below.  The 
proposed  prospective  payment  rate  for  MDHs 
equals  the  higher  of  the  Federal  rate,  or  the 
Federal  rate  plus  50  percent  of  the  difference 
between  the  Federal  rate  and  the  hospital- 
specific  rate  as  described  below.  The 
proposed  prospective  payment  rate  for  Puerto 
Rico  equals  50  percent  of  the  Puerto  Rico  rate 
plus  50  percent  of  the  proposed  national  rate 
from  Table  IC  in  section  VI.  of  this 
Addendum. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1,  2003  and  before  October  1,  2004, 
except  for  SCHs,  MDHs,  and  hospitals  in 
Puerto  Rico,  payment  under  the  IPPS  is  based 
exclusively  on  the  Federal  rate. 

The  Federal  rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate  average 
standardized  amoimt  considering  the 
location  of  the  hospital  (large  urban  or  other) 
(see  Table  1 A  in  section  VI.  of  this 
Addendum). 

Step  2 — Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the  applicable 
wage  index  for  the  geographic  area  in  which 
the  hospital  is  located  or  the  area  to  which 
the  hospital  is  reclassified  (see  Tables  4A.  4B, 
and  4C  of  section  VI.  of  this  Addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 


portion  of  the  standardized  amount  by  the 
appropriate  cost-of-living  adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2  and 
the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted,'  if    • 
appropriate,  under  Step  3). 

Step  5 — Multiply  the  final  amount  from 
Step  4  by  the  relative  weight  corresponding 
to  the  appropriate  DRG  (see  Table  5  of 
section  VI.  of  this  Addendum). 

The  Federal  rate  as  determined  in  Step  5 
may  then  be  further  adjusted  if  the  hospital 
qualifies  for  either  the  IME  or  DSH 
adjustment. 

2.  Hospital-Specific  Rate  (Applicable  Only  to 
SCHs  and  MDHs) 

a.  Calculation  of  Hospital-Specific  Rate. 
Section  1886(b)(3)(C)  of  the  Act  provides  that 
SCHs  are  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  the  Federal  rate;  the  updated 
hospital-specific  rate  based  on  FY  1982  costs 
per  discbarge;  the  updated  hospital-specific 
rate  based  on  FY  1987  costs  per  discharge;  or 
the  updated  hospital-specific  rate  based  on 
FY  1996  costs  per  discharge. 

Section  1886(d)(5)(G)  of  the  Act  provides 
that  MDHs  are  paid  based  on  whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate  or  the 
Federal  rate  plus  50  percent  of  the  difference 
between  the  Federal  rate  and  the  greater  of 
the  updated  hospital-specific  rates  based  on 
either  FY  1982  or  FY  1987  costs  per 
discharge.  MDHs  do  not  have  the  option  to 
use  their  FY  1996  hospital-specific  rate. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals  based 
on  either  the  FY  1982  costs  per  discharge,  the 
FY  1987  costs  per  discharge  or,  for  SCHs,  the 
FY  1996  costs  per  discharge.  For  a  more 
detailed  discussion  of  the  calculation  of  the 
hospital-specific  rates,  we  refer  the  reader  to 
the  September  1,  1983  interim  final  rule  (48 
FR  39772);  the  April  20.  1990  final  rule  with 
comment  (55  FR  15150);  the  September  4, 
1990  final  rule  (55  FR  35994);  and  the  August 
1,  2000  final  rule  (65  FR  47082).  In  addition, 
for  both  SCHs  and  MDHs,  the  hospital- 
specific  rate  is  adjusted  by  the  proposed 
budget  neutrality  adjustment  factor  (that  is. 
by  1.003133)  as  discussed  in  section  II.A.4.a. 
of  this  Addendum.  The  resulting  rate  would 
be  used  in  determining  the  payment  rate  an 
SCH  or  MDH  would  receive  for  its  discharges 
begiiming  on  or  after  October  1,  2003. 

b.  Updating  the  FY  1982,  FY  1987,  and  FY 
1996  Hospital-Specific  Rates  for  FY  2004.  We 
are  proposing  to  increase  the  hospital- 
specific  rates  by  3.5  percent  (the  hospited 
market  basket  percentage)  for  SCHs  and 
MDHs  for  FY  2004.  Section  1886(b)(3)(C)(iv) 
of  the  Act  provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates  for 
SCHs  is  equal  to  the  update  factor  provided 
under  section  1886(b)(3)(B)(iv)  of  the  Act, 
which,  for  SCHs  in  FY  2004,  is  the  market 
basket  rate  of  increase.  Section  1886(b)(3)(D) 
of  the  Act  provides  that  the  update  factor 
applicable  to  the  hospital-specific  rates  for 
MDHs  also  equals  the  update  factor  provided 
under  section  1886(b)(3)(B)(iv)  of  the  Act, 
which,  for  FY  2004,  is  the  market  basket  rate. 


3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or  After 
October  1 ,  2003  and  Before  October  1 ,  2004 

a.  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined  as 
follows: 

Step  1 — Select  the  appropriate  adjusted 
average  standardized  amount  considering  the 
large  urban  or  other  designation  of  the 
hospital  (see  Table  IC  of  section  VI.  of  the 
Addendum). 

Step  2 — Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the 
appropriate  Puerto  Rico-specific  wage  index 
(see  Table  4F  of  section  VI.  of  the 
Addendum). 

Step  3 — Add  the  amount  &t)m  Step  2  and 
the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3  by  50 
percent. 

Step  5 — Multiply  the  amount  from  Step  4 
by  the  appropriate  DRG  relative  weight  (see 
Table  5  of  section  VI.  of  the  Addendum). 

b.  National  Rate.  The  national  prospective 
payment  rate  is  determined  as  follows: 

Step  1 — Multiply  the  labor-related  portion 
of  the  national  average  standardized  amount 
(see  Table  IC  of  section  VI.  of  the 
Addendum)  by  the  appropriate  national  wage 
index  (see  Tables  4A  and  4B  of  section  VI. 
of  the  Addendum). 

Step  2 — Add  the  amount  from  Step  1  and 
the  nonlabor-related  portion  of  the  national 
average  standardized  amount. 

Step  3— Multiply  the  result  in  Step  2  by  50 
percent. 

Step  4 — Multiply  the  amount  from  Step  3 
by  the  appropriate  DRG  relative  weight  (see 
Table  5  of  section  VI.  of  the  Addendum). 

The  sum  of  the  Puerto  Rico  rate  and  the    . 
national  rate  computed  above  equals  the 
prospective  payment  for  a  given  discharge  for 
a  hospital  located  in  Puerto  Rico.  This  rate 
may  then  be  further  adjusted  if  the  hospital 
qualifies  for  either  the  IME  or  DSH 
adjustment. 

m.  Proposed  Changes  to  Payment  Rates  for 
Acute  Care  Hospital  Inpatient  Capital- 
Related  Costs  for  FY  2004 

The  PPS  for  acute  care  hospital  inpatient 
capital-related  costs  was  implemented  for 
cost  reporting  periods  begiiming  on  or  after 
October  1,  1991.  Effective  with  that  cost 
reporting  period  and  during  a  10-year 
transition  period  extending  through  FY  2001, 
acute  care  hospital  inpatient  capital-related 
costs  were  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  PPS  Federal  rate 
and  a  decreasing  proportion  of  a  hospital's 
historical  costs  for  capital. 

The  basic  methodology  for  determining 
Federal  capital  prospective  rates  is  set  forth 
in  regulations  at  §§412.308  through  412.352. 
Below  we  discuss  the  factors  that  we  are 
proposing  to  use  to  determine  the  capital 
Federal  rate  for  FY  2004,  which  would  be 
effective  for  discharges  occurring  on  or  after 
October  1,  2003.  The  10-year  transition 
period  ended  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1,  2001 
(FY  2002).  Therefore,  for  cost  reporting 
periods  beginning  in  FY  2002.  all  hospitals 
(except  "new"  hospitals  under 
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§§  412.304(c)(2)  and  412.324(b))  are  paid 
based  on  100  percent  of  the  capital  Federal 
rate. 

For  FY  1992,  we  computed  the  standiird 
Federal  payment  rate  for  capital-related  costs 
under  the  IPPS  by  updating  the  FY  1989 
Medicare  inpatient  capital  cost  per  case  by  an 
actuarial  estimate  of  the  increase  in  Medicare 
Inpatient  capital  costs  per  case.  Each  year 
after  FY  1992,  we  update  the  standard 
Federal  rate,  as  provided  in  §  412.308(c)(1), 
to  account  for  capital  input  price  increases 
and  other  factors.  Section  412.308(c)(2) 
provides  that  the  Federal  rate  is  adjusted 
annually  by  a  factor  equal  to  the  estimated 
proportion  of  outlier  payments  under  the 
Federal  rate  to  total  capital  payments  under 
the  Federal  rate.  In  addition,  §  412.308(c)(3) 
requires  that  the  Federal  rate  be  reduced  by 
an  adjustment  factor  equal  to  the  estimated 
proportion  of  payments  for  (regular  and 
special)  exception  under  §412.348.  Section 
412.308(c)(4)(ii)  requires  that  the  standard 
Federal  rate  be  adjusted  so  that  the  annual 
DRG  reclassification  and  the  recalibration  of 
DRG  weights  and  changes  in  the  geographic 
adjustment  factor  are  budget  neutral. 

For  FYs  1992  through  1995,  §412.352 
required  that  the  Federal  rate  also  be  adjusted 
by  a  budget  neutrality  factor  so  that  aggregate 
payments  for  inpatient  hospital  capital  costs 
were  projected  to  equal  90  percent  of  the 
payments  that  would  have  been  made  for 
capital-related  costs  on  a  reasonable  cost 
basis  during  the  fiscal  year.  That  provision 
expired  in  FY  1996.  Section  412.308(b)(2) 
describes  the  7.4  percent  r«?duction  to  the  rate 
that  was  made  in  FY  1994,  and 
§  412.308(b)(3)  describes  the  0.28  percent 
reduction  to  the  rate  made  in  FY  1996  as  a 
result  of  the  revised  policy  of  paying  for 
transfers.  In  FY  1998,  we  implemented 
section  4402  of  Public  Law  105-33,  which 
requires  that,  for  discharges  occurring  on  or 
after  October  1, 1997,  and  before  October  1, 
2002,  the  ujiad justed  standard  Federal  rate  is 
reduced  by  17.78  percent.  As  we  discussed 
in  the  August  1,  2002  IPPS  final  rule  (67  FR 
50102)  and  implemented  in  §  412.308(b)(6)), 
a  small  part  of  that  reduction  was  restored 
effective  October  1,  2002. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factor  and  the  regular 
exceptions  payment  adjustment  during  the 
10-year  transition  period,  we  developed  a 
dynamic  model  of  Medicare  inpatient 
capital-related  costs,  that  is,  a  model  that 
projected  changes  in  Mediccire  inpatient 
capital-related  costs  over  time.  With  the 
expiration  of  the  budget  neutrality  provision, 
the  capital  cost  model  was  only  used  to 
estimate  the  regular  exceptions  payment 
adjustrnent  and  other  factors  during  the 
transition  period.  As  we  explained  in  the 
August  1.  2001  IPPS  final  rule  (66  FR  39911). 
beginning  in  FY  2003,  an  adjustment  for 
regular  exception  payments  is  no  longer 
necessary  because  regular  exception 
payments  were  only  made  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1991,  and  before  October  1,  2001  (see 
§  412.348(b)).  Since  payments  are  no  longer 
being  made  under  the  regular  exception 
policy  in  FY  2003  and  after,  we  no  longer  use 
the  capital  cost  model.  The  capital  cost 
model  and  its  application  during  the 


transition  period  are  described  in  Appendix 
B  of  the  August  1.  2001  IPPS  final  rule  (66 
FR  40099). 

In  accordance  with  section  1886(d)(9)(A)  of 
the  Act,  under  the  IPPS  for  acute  care 
hospital  operating  costs,  hospitals  located  in 
Puerto  Rico  are  paid  for  operating  costs 
under  a  special  payment  formula.  Prior  to  FY 
1998,  hospitals  in  Puerto  Rico  were  paid  a 
blended  rate  that  consisted  of  75  percent  of 
the  applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent  of  the 
applicable  national  average  standardized 
amount.  However,  effective  October  1,  1997, 
as  a  result  of  section  4406  of  Public  Law  105- 
33,  operating  payments  to  hospitals  in  Puerto 
Rico  are  based  on  a  blend  of  50  percent  of 
the  applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  50  percent  of  the 
applicable  national  average  standardized 
amount.  In  conjunction  with  this  change  to 
the  operating  blend  percentage,  effective  with 
discharges  on  or  after  October  1.  1997,  we 
compute  capital  payments  to  hospitals  in 
Puerto  Rico  based  on  a  blend  of  50  percent 
of  the  Puerto  Rico  rate  and  50  percent  of  the 
Federal  rate. 

Section  412.374  provides  for  the  use  of  this 
blended  payment  system  for  payments  to 
Puerto  Rico  hospitals  under  the  PPS  for  acute 
care  hospital  inpatient  capital-related  costs. 
Accordingly,  for  capital-related  costs,  we 
compute  a  separate  payment  rate  specific  to 
Puerto  Rico  hospitals  using  the  same 
methodology  used  to  compute  the  national 
Federal  rate  for  capital. 

A.  Determination  of  Proposed  Federal 
Hospital  Inpatient  Capital-Related 
Prospective  Payment  Rate  Update 

In  the  final  IPPS  rule  published  in  the 
Federal  Register  on  August  1,  2002  (67  FR 
50127),  we  established  a  Federal  rate  of 
$407.01  for  FY  2003.  Section  402(b)  of  Public 
Law  108-7  requires  that,  effective  for 
discharges  occurring  on  or  after  April  1. 
2003,  and  before  October  1,  2003,  the  Federal 
rate  for  operating  costs  for  all  IPPS  hospitals 
would  be  based  on  the  large  urban 
standardized  amount.  However,  for 
discharges  occurring  on  or  after  October  1, 
2003,  the  Federal  rate  will  again  be 
calculated  based  on  separate  average 
standardized  eunounts  for  hospitals  in  large 
urban  areas  and  for  hospitals  in  other  8u°eas. 
In  addition,  a  correction  notice  to  the  FY 
2003  final  IPPS  rule  issued  in  the  Federal 
Register  on  April  25,  2003  (68  FR  22272) 
contains  corrections  and  revisions  to  the 
wage  index  and  geographic  adjustment  factor 
(GAF).  In  conjunction  with  the  change  to  the 
operating  PPS  standardized  amounts  made 
by  Public  Law  108-7  and  the  wage  index  and 
GAF  corrections,  we  have  established  a 
capital  PPS  standard  Federal  rate  of  $406.93 
effective  for  discharges  occurring  on  or  after 
April  1,'2003  through  September  30,  2003. 
The  rates  effective  for  discharges  occurring 
on  or  after  April  1,  2003  through  September 
30,  2003,  were  used  in  determining  the 
proposed  FY  2004  rates.  As  a  result  of  the 
changes  that  we  are  proposing  to  the  factors 
used  to  establish  the  Federal  rate  that  are 
explained  in  this  Addendum,  the  proposed 
FY  2004  capital  standard  Federal  rate  is 
$411.72. 


In  the  discussion  that  follows,  we  explain 
the  factors  that  were  used  to  determine  the 
proposed  FY  2004  capital  Federal  rate.  In 
particular,  we  explain  why  the  proposed  FY 
2004  Federal  rate  has  increased  1.18  percent 
compared  to  the  FY  2003  Federal  rate 
(effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003). 
We  also  estimate  aggregate  capital  payments 
will  increase  by  2.5  percent  during  this  same 
period.  This  increase  is  primarily  due  to  the 
increase  in  the  number  of  hospital 
admissions  and  the  increase  in  case-mix. 
This  increase  in  capital  payments  is  slightly 
less  than  last  year  (5.81  percent),  mostly  due 
to  the  restoration  of  the  2.1  percent  reduction 
to  the  capital  Federal  rate  in  FY  2003 
(§  412.308(b)(6)). 

Total  payments  to  hospitals  under  the  IPPS 
are  relatively  unaffected  by  changes  in  the 
capital  prospective  payments.  Since  capital 
payments  constitute  about  10  percent  of 
hospital  payments,  a  1-percent  change  in  the 
capital  Federal  rate  yields  only  about  0.1 
percent  change  in  actual  payments  to 
hospitals.  Aggregate  payments  under  the  /" 

capital  PPS  are  estimated  to  increase  in  FY 
2004  compared  to  FY  2003. 

1.  Proposed  Standard  Federal  Rate  Update 

a.  Description  of  the  Update  Framework.       y 
Under  §  412.308(c)(1),  the  standard  Federal 
rate  is  updated  on  the  basis  of  an  analytical 
framework  that  takes  into  account  changes  in 
a  capital  input  price  index  (CIPI)  and  several 
other  policy  adjustment  factors.  Specifically, 
we  have  adjusted  the  projected  CIPI  rate  of 
increase  as  appropriate  each  year  for  case- 
mix  index-related  changes,  for  intensity,  and 
for  errors  in  previous  CIPI  forecasts.  The 
proposed  update  factor  for  FY  2004  under 
that  fi'amework  is  0.7  percent,  based  on  data 
available  at  this  time.  This  proposed  update 
factor  is  based  on  a  projected  0.7  percent 
increase  in  the  CIPI,  a  0.0  percent  adjustment 
for  intensity,  a  0.0  percent  adjustment  for 
case-mix,  a  0.0  percent  adjustment  for  the  FY 
2002  DRG  reclassification  and  recalibration, 
and  a  forecast  error  correction  of  0.0  percent. 
We  explain  the  basis  for  the  FY  2004  CIPI 
projection  in  section  III.C.  of  this  Addendum. 
Below  we  describe  the  policy  adjustments 
that  have  been  applied. 

The  case-mix  index  is  the  measure  of  the 
average  DRG  weight  for  cases  paid  under  the 
IPPS.  Because  the  DRG  weight  determines 
the  prospective  payment  for  each  case,  any 
percentage  increase  in  the  case-mix  index 
corresponds  to  an  equal  percentage  increase 
in  hospital  payments. 

The  case-mix  index  can  change  for  any  of 
several  reasons: 

•  The  average  resource  use  of  Medicare 
patients  changes  ("real"  case-mix  change); 

•  Changes  in  hospital  coding  of  patient 
records  result  in  higher  weight  DRG 
assignments  (  coding  effects  );  and 

•  The  aimual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect"). 

We  define  real  case-mix  change  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior  that 
result  in  assignment  of  cases  to  higher 
weighted  DRGs  but  do  not  reflect  higher 
resource  requirements.  In  the  update 


framework  for  the  PPS  for  operating  costs,  we 
ad|ust  the  update  upwards  to  allow  for  real 
case-mix  chaflge,  but  remove  the  effects  of 
coding  changes  on  the  case-mix  index.  We 
also  remove  the  effect  on  total  payments  of 
prior  year  changes  to  the  DRG  classifications 
and  relative  weights,  in  order  to  retain  budget 
neutrality  for  all  case-mix  index-related 
changes  other  than  patient  severity.  (For 
example,  we  adjusted  for  the  effects  of  the  FY 
2002  DRG  reclassification  and  recalibration 
as  part  of  our  update  for  FY  2004.)  We  have 
adopted  this  case-mix  index  adjustment  in 
the  capital  update  framework  as  well. 

For  FY  2004,  we  are  projecting  a  1.0 
percent  total  increase  in  the  case-mix  index. 
We  .estimate  that  real  case-mix  increase  will 
equal  1.0  percent  in  FY  2004.  Therefore,  the 
net  adjustment  for  case-mix  change  in  FY 
2004  is  0.0  percentage  points. 

We  estimate  that  FY  2002  DRG 
reclassification  and  recalibration  will  result 
in  a  0.0  percent  change  in  the  case-mix  when 
compared  with  the  case-mix  index  that 
would  have  resulted  if  we  had  not  made  the 
reclassification  and  recalibration  changes  to 
the  DRGs.  Therefore,  we  are  making  a  0.0 
percent  adjustment  for  DRG  reclassification 
and  recalibration  in  the  update  for  FY  2004 
to  maintain  budget  neutrsility. 

The  capital  update  framework  contains  an 
adjustment  for  forecast  error.  The  input  price 
index  forecast  is  based  on  historical  trends 
and  relationships  ascertainable  at  the  time 
the  update  factor  is  established  for  the 
upcoming  year.  In  any  given  year,  there  may 
be  unanticipated  prfce  fluctuations  that  may 
result  in  differences  between  the  actual 
increase  in  prices  and  the  forecast  used  in 
calculating  the  update  factors.  In  setting  a 
prospective  payment  rate  under  the 
framework,  we  make  an  adjustment  for 
forecast  error  only  if  our  estimate  of  the 
change  in  the  capital  input  price  index  for 
any  year  is  off  by  0.25  percentage  points  or 
more.  There  is  a  2-year  lag  between  the 
forecast  and  the  measurement  of  the  forecast 
error.  A  forecast  error  of  0.2  percentage 
points  was  calculated  for  the  FY  2002 
update.  That  is,  current  historical  data 
indicate  that  the  forecasted  FY  2002  CIPI 
used  in  calculating  the  FY  2002  update  factor 
(0.7  percent)  overstated  the  actual  realized 
price  increases  (0.5  percent)  by  0.2 
percentage  points.  This  slight  overprediction 
was  mostly  due  to  an  underestimation  of  the 
interest  rate  cuts  by  the  Federal  Reserve 
Board  in  2002,  which  impacted  the  interest 
component  of  the  CIPI.  However,  since  this 
estimation  of  the  change  in  the  CIPI  is  less 
than  0.25  percentage  points,  it  is  not  reflected 
in  the  update  recommended  under  this 
framework.  Therefore,  we  are  making  a  0.0 


percent  adjustment  for  forecast  error  in  the 
update  for  FY  2004. 

Under  the  capital  PPS  system  framework, 
we  also  make  an  adjustment  for  changes  in 
intensity.  We  calculate  this  adjustment  using 
the  same  methodology  and  data  that  are  used 
in  the  framework  for  the  operating  PPS.  The 
intensity  factor  for  the  operating  update 
framework  reflects  how  hospital  services  are 
utilized  to  produce  the  final  product,  that  is, 
the  discharge.  This  component  accounts  for 
changes  in  the  use  of  quality-enhancing 
services,  for  changes  in  within-DRG  severity, 
and  for  expected  modification  of  practice 
patterns  to  remove  noncost-effective  services. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI  for 
hospital  and  related  services)  and  changes  in 
real  case-mix.  The  use  of  total  charges  in  the 
calculation  of  the  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  Therefore,  we  have 
incorporated  the  intensity  adjustment  from 
the  operating  update  framework  into  the 
capital  update  framework.  Without  reliable 
estimates  of  the  proportions  of  the  overall 
annual  intensity  increases  that  are  due, 
respectively,  to  ineffective  practice  patterns 
and  to  the  combination  of  quality-enhancing 
new  technologies  and  within-DRG 
complexity,  we  assume,  as  in  the  opmrating 
update  framework,  that  one-half  of  the 
annual  increase  is  due  to  each  of  these 
factors.  The  capital  update  framework  thus 
provides  an  add-on  to  the  input  price  index 
rate  of  increase  of  one-half  of  the  estimated 
annual  increase  in  intensity,  to  allow  for 
within-DRG  severity  increases  and  the 
adoption  of  quality-enhancing  technology. 

As  we  discussed  in  the  May  9,  2002 
proposed  rule  (67  FR  51514),  we  have 
developed  a  Medicjire-specific  intensity 
measure  based  on  a  5-year  average.  Past 
studies  of  case-mix  change  by  the  RAND 
Corporation  ("Has  DRG  Creep  Crept  Up? 
Decomposing  the  Case  Mix  Index  Change 
Between  1987  and  1988"  by  G.  M.  Carter,  ]. 
P.  Newhouse,  and  D.  A.  Relies,  R-4098- 
HCFA/ProPAC  (1991))  suggest  that  real  case- 
mix  change  was  not  dependent  on  total 
change,  but  was  usually  a  fairly  steady  1.0  to 
1.4  percent  per  year.  We  use  1.4  percent  as 
the  upper  bound  because  the  RAND  study 
did  riot  take  into  account  that  hospitals  may 
have  induced  doctors  to  document  medical 
records  more  completely  in  order  to  improve 
payment. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI  for 
hospital  and  related  services),  and  changes  in 
real  case-mix.  As  we  noted  above,  in 


accordance  with  §412.308(c)(l)(ii).  we  began 
updating  the  standard  Federal  capital  rate  in 
FY  1996  using  an  update  framework  that 
takes  into  account,  among  other  things, 
allowable  changes  in  the  intensity  of  hospital 
services.  For  FYs  1996  through  2001,  we 
found  that  case-mix  constant  intensity  was 
declining  and  we  established  a  0.0  percent 
adjustment  for  intensity  in  each  of  those 
years.  For  FYs  2001  and  2002,  we  found  that 
ease-mix  constant  intensity  was  increasing 
and  we  established  a  0.3  percent  adjustment 
and  1.0  percent  adjustment  for  intensity, 
respectively. 

Using  the  methodology  described  above, 
for  FY  2004  we  examined  the  change  in  total 
charges  per  admission,  adjusted  for  price 
level  changes  (the  CPI  for  hospital  and 
related  services),  and  changes  in  real  case- 
mix  for  FYs  1998  though  2002.  We  found 
that,  over  this  period  and  in  particular  the 
last  3  years  of  this  period  (FYs  2000  through 
2002),  the  charge  data  appear  to  be  skewed. 
More  specifically,  we  found  a  dramatic 
increase  in  hospital  charges  for  FYs  2000 
through  2002  without  a  corresponding 
increase  in  hospital  case-mix  index.  If 
hospitals  were  treating  new  or  different  types 
of  cases,  which  would  result  in  an 
appropriate  increase  in  charges  per 
discharge,  then  we  would  expect  hospitals' 
case-mix  to  increase  proportionally. 

The  timing  of  this  increase  in  charge 
growth  is  consistent  with  the  dramatic 
increase  in  charges  that  we  discussed  in  the 
March  5,  2003  high-cost  outlier  proposed 
rule  (68  FR  10420  through  14029).  As  we 
discussed  in  that  proposed  rule,  because 
hospitals  have  the  ability  to  increase  their 
outlier  payments  through  dramatic  charge 
increases,  we  proposed  several  changes  in 
our  high-cost  outlier  policy  at  §§  412.84(i) 
and  (m)  in  order  to  prevent  hospitals  from 
taking  advantage  of  our  current  outlier 
policy. 

As  discussed  above,  because  our  intensity 
calculation  relies  heavily  upon  charge  data 
and  we  believe  that  this  charge  data  may  be 
inappropriately  skewed,  we  are  proposing  a 
0.0  percent  adjustment  for  intensitv  in  FY 
2004.  In  past  FYs  (1996  through  2000)  when 
we  found  intensity  to  be  declining,  we 
believed  a  zero  (rather  then  negative) 
intensity  adjustment  was  appropriate. 
Similarly,  we  believe  that  it  is  appropriate  to 
propose  a  zero  intensity  adjustment  for  FY 
2004  until  we  believe  that  any  increase  in 
charges  can  be  tied  to  intensity  rather  then 
to  attempts  to  maximize  outlier  payments. 

Above  we  described  the  basis  of  the 
components  used  to  develop  the  proposed 
0.7  percent  capital  update  factor  for  FY  2004 
as  shown  in  the  table  below. 


CMS's  Proposed  FY  2004  Update  Factor  to  the  Capital  Federal  Rate 


Capital  Input  Price  Index  

Intensity 

Case-Mix  Adjustment  Factors: 

Projected  Case-Mix  Change  

Real  Across  DRG  Change  

Subtotal 

Effect  of  FY  2002  Reclassification  and  Recalibration 
Forecast  Error  Correction  


0.7 
0.0 

-1.0 
1.0 
0.0 
0.0 
0.0 
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CMS's  Proposed  FY  2004  Update  Factor  to  the  Capital  Federal  Rate— Continued 


Total  Proposed  Update 


0.7 


b.  Comparison  of  CMS  and  MedPAC 
Update  Recommendation.  In  the  past, 
MedPAC  has  included  update 
recommendations  for  capital  PPS  in  a  Report 
to  Congress.  In  its  March  2003  Report  to 
Congress,  MedPAC  did  not  make  an  update 
reconmiendation  for  capital  PPS  payments. 
However,  in  that  same  report,  MedPAC  made 
an  update  recommendation  for  hospital 
inpatient  and  outpatient  services  (page  4). 
MedPAC  stated  that  hospital  inpatient  and 
outpatient  services  should  be  considered 
together  because  they  are  so  closely 
interrelated.  Their  recommendation  is  based 
on  an  assessment  of  whether  payments  are 
adequate  to  cover  the  costs  of  efficient 
providers,  an  estimate  of  input  price  inflation 
(measured  by  the  market  basket  index),  and 
an  adjustment  for  technological  charges, 
which  is  offset  by  reasonable  expectations  in 
productivity  gains. 

2.  Outlier  Payment  Adjustment  Factor 

Section  412.312(c)  establishes  a  unified 
outlier  methodology  for  inpatient  operating 
and  inpatient  capital-related  costs.  A  single 
set  of  thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments.  Section 
412.308(c)(2)  provides  that  the  standard 
Federal  rate  for  inpatient  capital-related  costs 
be  reduced  by  an  adjustment  factor  equal  to 
the  estimated  proportion  of  capital-related 
outlier  payments  to  total  inpatient  capital- 
related  PPS  payments.  The  outlier  thresholds 
are  set  so  that  operating  outlier  payments  are 
projected  to  be  5.1  percent  of  total  operating 
ORG  payments. 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50129),  we  estimated  that  outUer 
payments  for  capital  in  FY  2003  would  equal 
5.31  percent  of  inpatient  capital-related 
payments  based  on  the  FY  2003  Federal  rate. 
Accordingly,  we  applied  an  outlier 
adjustment  factor  of  0.9469  to  the  FY  2003 
Federal  rate.  Based  on  the  thresholds  as  set 
forth  in  section  II.A.4.C.  of  this  Addendum, 
we^estimate  that  outlier  payments  for  capital 
would  equal  5.45  percent  of  inpatient  capital- 
related  payments  based  on  the  Federal  rate  in 
FY  2004.  Therefore,  we  are  proposing  an 
outlier  adjustment  factor  of  0.9455  to  the 
Federal  rate.  Thus,  the  projected  percentage 
of  capital  outlier  payments  to  total  capital 
standard  payments  for  FY  2004  is  higher  than 
the  percentage  for  FY  2003. 

The  outlier  reduction  factors  are  not  built 
permanently  into  the  rates;  that  is,  they  are 
not  applied  cumulatively  in  determining  the 
Federal  rate.  Therefore,  the  net  proposed 


change  in  the  outlier  adjustment  to  the 
Federal  rate  for  FY  2004  is  0.9985  (0.9455/ 
0.9469).  The  outlier  adjustment  decreases  the 
proposed  FY  2004  Federal  rate  by  0.15 
percent  compared  with  the  FY  2003  outlier 
adjustment. 

3.  Budget  Neutrality  Adjustment  Factor  for 
Changes  in  ORG  Classifications  and  Weights 
and  the  Geographic  Adjustment  Factor 

Section  412.308(c){4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  aggregate 
payments  for  the  fiscal  year  based  on  the 
Federal  rate  after  any  changes  resulting  from 
the  annual  ORG  reclassification  and 
recalibration  and  changes  in  the  geographic 
adjustment  factor  (GAF)  are  projected  to 
equal  aggregate  payments  that  would  have 
been  made  on  the  basis  of  the  Federal  rate 
without  such  changes. 

Since  we  implemented  a  separate 
geographic  adjustment  factor  for  Puerto  Rico, 
we  apply  separate  budget  neutrality 
adjustments  for  the  national  geographic 
adjustment  factor  and  the  Puerto  Rico 
geographic  adjustment  factor.  We  apply  the 
same  budget  neutrality  factor  for  ORG 
reclassifications  and  recalibration  nationally 
and  for  Puerto  Rico.  Separate  adjustments 
were  unnecessary  for  FY  1998  and  earlier 
since  the  geographic  adjustment  factor  for 
Puerto  Rico  was  implemented  in  FY  1998. 

In  the  past,  we  used  the  actuarial  capital 
cost  model  (described  in  Appendix  B  of  the 
August  1.  2001  IPPS  final  rule  (66  FR  40099)) 
to  estimate  the  aggregate  payments  that 
would  have  been  made  on  the  basis  of  the 
Federal  rate  with  and  without  changes  in  the 
ORG  classifications  and  weights  and  in  the 
GAF  to  compute  the  adjustment  required  to 
maintain  budget  neutrality  for  changes  in 
DRG  weights  and  in  the  GAF.  During  Sie 
transition  period,  the  capital  cost  model  was 
also  used  to  estimate  the  regular  exception 
payment  adjustment  factor.  As  we  explain  in 
section  III. A. 4.  of  this  Addendum,  beginning 
in  FY  2003  an  adjustment  for  regular 
exception  payments  is  no  longer  necessary. 
Therefore,  we  are  no  longer  using  the  capital 
cost  model.  Instead,  we  are  using  historical 
data  based  on  hospitals'  actual  cost 
experiences  to  determine  the  exceptions 
payment  adjustment  factor  for  special 
exceptions  payments. 

To  determine  the  proposed  factors  for  FY 
2004,  we  compared  (sepcu-ately  for  the 
national  rate  and  the  Puerto  Rico  rate) 
estimated  aggregate  Federal  rate  payments 
based  on  the  FY  2003  DRG  relative  weights 
and  the  FY  2003  GAF  to  sstimated  aggregate 


Federal  rate  payments  based  on  the  proposed 
FY  2004  relative  weights  and  the  proposed 
FY  2004  GAF.  In  the  August  1,  2002  IPPS 
final  rule  (67  FR  50129)  for  FY  2003,  the 
budget  neutrality  adjustment  factors  were 
0.9885  for  the  national  rate  and  0.9963  for  the 
Puerto  Rico  rate.  As  a  result  of  the  revisions 
to  the  GAF  effective  for  discharges  occurring 
on  or  after  April  1,  2003  through  September 
30,  2003,  the  budget  neutrality  adjustment 
factor  is  0.9983  for  the  national  rate  for 
discheu^es  occurring  on  or  before  April  1, 

2003  through  September  30,  2003.  The 
budget  neutrality  adjustment  factor  for  the 
Puerto  Rico  rate  remained  unchanged 
(0.9963).  As  we  noted  above,  the  rates 
effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003 
were  used  in  determining  the  proposed  FY 

2004  rates.  In  making  the  comparison,  we  set 
the  regular  emd  special  exceptions  reduction 
factors  to  1.00. 

To  achieve  budget  neutrality  for  the 
changes  in  the  national  GAF,  based  on 
calculations  using  updated  data,  we  are 
proposing  to  apply  an  incremental  budget 
neutrality  adjustment  of  1.0034  for  FY  2004 
to  the  previous  cumulative  FY  2003 
adjustment  (0.9883),  yielding  a  proposed 
cumulative  adjustment  of  0.9929  through  FY 
2004.  For  the  Puerto  Rico^AF,  we  are 
proposing  to  apply  an  incremental  budget 
neutrality  adjustment  of  1.0002  for  FY  2004 
to  the  previous  cumulative  FY  2003 
adjustment  (0.9963),  yielding  a  proposed 
cumulative  adjustment  of  0.9964  through  FY 
2004.  (This  is  the  rounded  result  of  a 
calculation  performed  on  unrounded 
numbers.) 

We  then  compared  estimated  aggregate 
Federal  rate  payments  based  on  the  FY  2003 
DRG  relative  weights  and  the  FY  2003  GAF 
to  estimated  aggregate  Federal  rate  payments 
based  on  the  proposed  FY  2004  DRG  relative 
weights  and  the  proposed  FY  2004  GAF.  The 
proposed  incremental  adjustment  for  DRG 
classifications  and  changes  in  relative 
weights  is  1.0004  both  nationally  and  for 
Puerto  Rico.  The  proposed  cumulative 
adjustments  for  DRG  classifications  and 
changes  in  relative  weights  and  for  changes 
in  the  GAF  through  FY  2004  are  0.9920 
nationally  and  0.9968  for  Puerto  Rico  (this  is 
the  rounded  result  of  a  calculation  performed 
with  uiux)utided  numbers).  The  following 
table  summarizes  the  adjustment  factors  for    • 
each  fiscal  year: 
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Budget  Neutrality  Adjustment  for  DRG  Reclassifications  and  Recalibration  and  the  Geographic 

Adjustment  Factors 


Fiscal  year 


1992 
1993 
1994 
1996 
1996 
1997 
1998 
1999 
2000 
2001 
2001 
2002 
2003 
2003 
2004 


National 


Incremental  adjustment 


Geo- 
graphic ad- 
justment 
factor 


0.99944 
0.99857 
0.99782 
3  0.99771 
"0.99666 
0.99915 

7  0.99896 

8  1.00341 


DRG  re- 
classifica- 
tions and 
recalibration 


1.00335 

0.99991 

1.00009 

31.00009 

*  0.99668 

0.99662 

^0.99662 

81.00036 


Combined 


0.99800 
1.00531 
0.99980 
0.99940 
0.99873 
0.99892 
1.00279 
0.99848 
0.99791 
3  0.99780 
-•0.99335 
0.99577 

7  0.99558 

8  1.00376 


Cumulative 


1.00000 
0.99800 
1.00330 
1.00310 
1.00250 
1.00123 
1.00015 
1.00294 
1.00142 
0.99933 
0.99922 
0.99268 
0.98848 
a98830 
0.99202 


Puerto  Rico 


Incremental  adjustment 


Geo- 
graphic ad- 
justment 
factor 


0.99898 

0.99910 

1.00365 

3  1.00365 

"0.98991 

1.00809 

M.00809 

81.00015 


DRq  re- 
classifica- 
tions and 
recalibration 


1.00335 

0.99991 

1.00009 

3  1.00009 

"0.99668 

0.99662 

^0.99662 

81.00036 


Combined 


1.00233 

0.99901 

1.00374 

3 1 .00374 

"0.99662 

1.00468 

M.00468 

8  1.00051 


Cumulative 


1.00000 
1.00233 
1.00134 
1.00508 
1  00508 
0.99164 
0.99628 
0.99628 
0.99679 


1  Factors  effective  for  the  first  hatt  of  FY  2001  (October  2000  through  March  2001). 

2  Factors  effective  for  the  second  half  of  FY  2001  (April  2001  through  September  2001). 

3  Incremental  factors  are  applied  to  FY  2000  cumulative  factors. 

*  Incremental  factors  are  applied  to  the  cumulative  factors  for  the  first  half  of  FY  2001 . 

5  Factors  effective  for  the  first  half  of  FY  2003  (October  2002  through  March  2003). 

6  Factors  effective  for  the  second  half  of  FY  2003  (April  2003  through  September  2003). 
''  Incremental  factors  are  applied  to  FY  2002  cumulative  factors. 

8  Incremental  factors  are  applied  to  the  cumulative  factors  (or  the  second  half  of  FY  2003. 


built  permanently  into  the  rates;  that  is,  they 
are  applied  cumulatively  in  determining  the 
Federal  rate.  This  follows  frt)m  the 
requirement  that  estimated  aggregate 
payments  each  year  be  no  more  or  less  than 
they  would  have  been  in  the  absence  of  the 
annual  DRG  reclassification  and  recalibration 
and  changes  in  the  GAF.  The  proposed 
incremental  change  in  the  adjustment  from 
FY  2003  to  FY  2004  is  1.00038.  The  proposed 
cumulative  change  in  the  rate  due  to  this 
adjustment  is  0.9920  (the  product  of  the 
incremental  factors  for  FY  1993,  FY  1994,  FY 
1995,  FY  1996,  FY  1997,  FY  1998,  FY  1999, 
FY  2000,  FY  2001,  FY  2002,  FY  2003,  and 
the  proposed  incremental  factor  for  FY  2004: 
0.9980  X  1.0053  0.9998  x  0.9994  x  0.9987  x 
0.9989  X  1.0028  x  0.9985  x  0.9979  x  0.9934 
X  0.9956  X  1.00038  =  0.9920). 

This  proposed  factor  accounts  for  DRG 
reclassifications  and  recilibi'atiGn  and  for 
changes  in  the  GAF.  It  also  incorporates  the 
effects  on  the  GAF  of  FY  2004  geographic 
reclassification  decisions  made  by  the 
MGCRB  compared  to  FY  2003  decisions. 
However,  it  does  not  account  for  changes  in 
payments  due  to  changes  in  the  DSH  and 
IME  adjustment  factors  or  in  the  large  urban 
add-on. 

4.  Exceptions  Payment  Adjustment  Factor 

Section  412.308(c)(3)  requires  that  the 
standard  capital  Federal  rate  be  reduced  by 
an  adjustment  factor  equal  to  the  estimated 
proportion  of  additional  payments  for  both 
regular  exceptions  and  special  exceptions 
under  §412.348  relative  to  total  capital  PPS 
payments.  In  estimating  the  proportion  of 
regular  exception  payments  to  total  capital 
PPS  payments  during  the  transition  period. 


The  methodology  used  to  determine  the 
proposed  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment  factor  for 
FY  2004  is  similar  to  that  used  in 
establishing  budget  neutrality  adjustments 
under  the  PPS  for  operating  costs.  One 
difference  is  that,  under  the  operating  PPS, 
the  budget  neutrality  adjustments  for  the 
effect  of  geographic  reclassifications  are 
determined  separately  from  the  effects  of 
other  changes  in  the  hospital  wage  index  and 
the  DRG  relative  weights.  Under  the  capital 
PPS,  there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  (the  national  rate 
and  the  Puerto  Rico  rate  are  determined 
sepjarately)  for  changes  in  the  GAF  (including 
geographic  reclassification)  and  the  DRG 
relative  weights.  In  addition,  there  is  no 
adjustment  for  the  effects  that  geographic 
reclassification  has  on  the  other  payment 
parameters,  such  as  the  payments  for  serving 
low-income  patients,  indirect  medical 
education  payments,  or  the  large  urban  add- 
on pajmeuts. 

In  the  August  1.  2002  IPPS  final  rule  (67 
FR  50129),  we  calculated  a  GAF/DRG  budget 
neutrality  factor  of  0.9957  for  FY  2003.  As  we 
noted  above,  as  a  result  of  the  revisions  to  the 
GAF  effective  for  discharges  occurring  on  or 
after  April  1,  2003  through  September  30, 
2003,  we  calculated  a  GAF/DRG  budget 
neutrality  factor  of  0.9956  for  discharges 
occurring  on  or  after  April  1,  2003  through 
September  30,  2003.  Furthermore,  the  rates 
effective  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003 
were  used  in  determining  the  profHjsed  FY 
2004  rates.  For  FY  2004,  we  are  proposing  a 
GAF/DRG  budget  neutrality  factor  of  1.00038. 
The  GAF/DRG  budget  neutrality  factors  are 


we  used  the  actuarial  capital  cost  model 
originally  developed  for  determining  budget 
neutrality  (described  in  Appendix  B  of  the 
August  1,  2001  IPPS  final  rule  (66  FR  40099)) 
to  determine  the  exceptions  payment 
adjustment  factor,  which  was  applied  to  both 
the  Federal  and  hospital-specific  rates. 

An  adjustment  for  regular  exception 
payments  is  no  longer  necessary  in 
determining  the  FY  2004  capital  Federal  rate 
because,  in  accordance  with  §  412.348(b), 
'  regular  exception  payments  were  only  made 
for  cost  reporting  periods  beginning  on  or 
after  October  1, 1991  and  before  October  1, 
2001.  Accordingly,  as  we  explained  in  the 
August  1,  2001  IPPS  final  rule  (66  FR  39949). 
in  FY  2003  and  subsequent  fiscal  years,  no 
payments  will  be  made  under  the  regular 
exceptions  provision.  However,  in 
acccrdance  with  §  412.308(c),  we  still  need  to 
compute  a  budget  neutrality  adjustment  for 
special  exception  payments  under 
§  412.348(g).  We  describe  our  methodology 
for  determining  the  special  exceptions 
adjustment  used  in  calculating  the  proposed 
FY  2004  capital  Federal  rate  below. 

Under  the  special  exceptions  provision 
specified  at  §412. 348(g)(1),  eligible  hospitals 
include  SCHs,  urban  hospitals  with  at  least 
100  beds  that  have  a  disproportionate  share 
percentage  of  at  least  20.2  percent  or  qualify 
for  DSH  payments  under  §  412.106(c)(2),  and 
hospitals  with  a  combined  Medicare  and 
Medicaid  inpatient  utilization  of  at  least  70 
percent.  An  eligible  hospital  may  receive 
special  exceptions  payments  if  it  meets  (1)  a 
project  need  requirement  as  described  at 
§  412.348(g)(2),  which,  in  the  case  of  certain 
urban  hospitals,  includes  an  excess  capacity 
test  as  described  at  §  412.348(g)(4);  (2)  an  age 
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of  assets  test  as  described  at  §  412.348(g)(3); 
and  (3)  a  project  size  requirement  as 
described  at  §  412.348(g)(5). 

As  we  explained  in  the  August  1,  2001 
IPPS  final  rule  (66  FR  39912  through  39914), 
in  order  to  determine  the  estimated 
proportion  of  special  exceptions  payments  to 
total  capital  payments,  we  attempted  to 
identify  the  universe  of  eligible  hospitals  that 
may  potentially  qualify  for  special  exceptions 
payments.  First,  we  identified  hospitals  that 
met  the  eligibility  requirements  at 
§  412.348(g)(1).  Then  we  determined  each 
hospital's  average  fixed  asset  age  in  the 
earliest  available  cost  report  starting  in  FY 
1992  and  subsequent  fiscal  years.  For  each  of 
those  hospitals,  we  calculated  the  average 
fixed  asset  age  by  dividing  the  accumulated 
depreciation  by  the  current  year's 
depreciation.  In  accordance  with 
§  412.348(g)(3),  a  hospital  must  have  an 
average  age  of  buildings  and  fixed  assets 
above  the  75th  percentile  of  all  hospitals  in 
the  first  year  of  the  capital  PPS.  In  the 
September  1,  1994  final  rule  (59  FR  45385). 
we  stated  that,  based  on  the  June  1994  update 
of  the  cost  report  files  in  HCRIS,  the  75th 
percentile  for  buildings  and  fixed  assets  for 
FY  1992  was  16.4  years.  However,  we  noted 
that  we  would  make  a  final  determination  of 
that  value  on  the  basis  of  more  complete  cost 
report  information  at  a  later  date.  In  the 
August  29,  1997  final  rule  (62  FR  46012), 
based  on  the  December  1996  update  of 
HCRIS  and  the  removal  of  outliers,  we 
finalized  the  75th  percentile  for  buildings 
and  fixed  assets  for  FY  1992  as  15.4  years. 
Thus,  we  eliminated  any  hospitals  from  the 
potential  universe  of  hospitals  that  may 
qualify  for  special  exception  payments  if  its 
average  age  of  fixed  assets  did  not  exceed 
15.4  years. 

For  the  hospitals  remaining  in  the  potential 
universe,  we  estimated  project-size  by  using 
the  fixed  capital  acquisitions  shown  on 
Worksheet  A7  fix)m  the  following  HCRIS  cost 
reports  updated  through  December  2002. 


PPS  year 

Cost 
reporting 

periods 
beginning 

in  :  .  . 

IX  

FY  1992 

X  

FY  1993 

XI  

FY  1994 

XII  

FY  1995 

XIII 

FY  1996 

XIV  

FY  1997 

XV  

FY  1998 

XVI  

FY  1999 

XVII  

FY  2000 

XVIII  

FY  2001 

Because  the  project  phase-in  may  overlap 
2  cost  reporting  years,  we  added  together  the 
fixed  acquisitions  from  sequential  pairs  of 
cost  reports  to  determine  project  size.  Under 
§ 412.348(g)(5),  the  hospital's  project  cost 
must  be  at  least  $200  million  or  100  percent 
of  its  operating  cost  during  the  first  12-month 
cost  reporting  period  beginning  on  or  after 
October  1,  1991.  We  calculated  the  operating 
costs  from  the  earliest  available  cost  report 
starting  in  FY  1992  and  later  by  subtracting 
inpatient  capital  costs  from  inpatient  costs 


(for  all  payers).  We  did  not  subtract  the  direct 
medical  education  costs  as  those  costs  are  not 
available  on  every  update  of  the  HCRIS 
minimum  data  set.  If  the  hospital  met  the 
project  size  requirement,  we  assumed  that  it 
also  met  the  project  need  requirements  at 
§  412.348(g)(2)  and  the  excess  capacity  test 
for  urban  hospitals  at  §  412.348(g)(4). 

Because  we  estimate  that  so  few  hospitals 
will  qualify  for  special  exceptions,  projecting 
costs,  payments,  and  margins  would  result  in 
high  statistical  variance.  Consequently,  we 
decided  to  model  the  effects  of  special 
exceptions  using  historical  data  based  on 
hospitals'  actual  cost  experiences.  If  we 
determined  that  a  hospital  may  qualify  for 
special  exceptions,  we  modeled  special 
exceptions  payments  from  the  project  start 
date  through  the  last  available  cost  report  (FY 
2000).  (Although  some  FY  2001  cost  reports 
are  available  in  HCRIS,  only  a  few  hospitals 
have  submitted  FY  2001  costs.  Consequently, 
too  few  cost  reports  are  available  to  reliably 
model  FY  2001  special  exceptions 
payments.)  For  purposes  of  modeling,  we 
used  the  cost  and  payment  data  on  the  cost 
reports  fi'om  HCRIS  assuming  that  special 
exceptions  would  begin  at  the  start  of  the 
qualifying  project.  In  other  words,  when 
modeling  costs  and  payment  data,  we 
ignored  any  regular  exception  payments  that 
these  hospitals  may  otherwise  have  received 
as  if  there  had  not  been  regular  exception 
provision  during  the  transition  period.  In 
projecting  an  eligible  hospital's  special 
exception  payment,  we  applied  the  70- 
percent  minimum  payment  level,  the 
cumulative  comparison  of  current  year 
capital  PPS  payments  and  costs,  and  the 


Therefore,  the  proposed  exceptions 
adjustment  factor  would  equal  0.9995 
(1  -  0.0005)  to  account  for  special 
exceptions  payments  in  FY  2004. 
Furthermore,  we  are  proposing  to  estimate 
the  exceptions  payment  adjustment  factor  for 
special  exceptions  payments  in  FY  2004  in 
the  final  rule  based  on  updated  data. 

In  the  August  1,  2002  IPPS  final  rule  (67 
FR  50131)  for  FY  2003.  we  estimated  that 
total  (special)  exceptions  payments  would 
equal  0.30  percent  of  aggregate  payments 
based  on  the  Federal  rate.  Therefore,  we 
applied  an  exceptions  reduction  factor  of 
0.9970  (1  -  0.0030)  in  determining  the  FY 
2003  Federal  rate.  As  we  stated,  we  estimate 
that  exceptions  payments  in  FY  2004  would 
equal  0.05  percent  of  aggregate  payments 
based  on  the  proposed  FY  2004  Federal  rate. 
Therefore,  we  are  proposing  to  apply  an 
exceptions  payment  adjustment  factor  of 
0.9995  (1  -  0.0005)  to  the  proposed  Federal 
rate  for  FY  2004.  The  proposed  exceptions 
adjustment  factor  for  FY  2004  is  0.25  percent 
higher  than  the  factor  for  FY  2003  published 
in  the  August  1,  2002  IPPS  final  rule  (67  FR 
50131).  This  increase  is  primarily  due  to  a 
refined  analysis  of  more  recent  data. 

The  exceptions  reduction  factors  are  not 
built  permanently  into  the  rates;  that  is,  the 
factors  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore,  the 
proposed  net  change  in  the  exceptions 
adjustment  factor  used  in  determining  the 
proposed  FY  2004  Federal  rate  is  0.9995/ 
0.9970,  or  1.0025. 

5.  Proposed  Standard  Capital  Federal  Rate  for 
FY  2004 


cumulative  operating  margin  offset  i^  Qje  August  1 ,  2002  IPPS  final  rule  (67 

(excluding  75  percent  of  operating  DSH  pR  50131)  we  established  a  capital  Federal 

payroents)  ^ate  of  $407.01  for  FY  2003.  As  we  noted 

Our  modeling  of  special  exception  above,  as  a  result  of  the  revisions  to  the  GAF 

payments  for  FY  2004  produced  the  effective  for  discharges  occurring  on  or  after 

following  resulU:  ^pril  1,  2003  through  September  30,  2003, 

we  have  established  a  capital  Federal  rate  of 
$406.93  for  discharges  occurring  on  or  after 
April  1,  2003  through  September  30,  2003. 
The  rates  effective  for  discharges  occurring 
on  or  after  April  1,  2003  through  September 
30,  2003,  were  used  in  determining  the 
proposed  FY  2004  rates.  In  this  proposed 
rule,  we  are  proposing  a  capital  Federal  rate 
of  $411.72  for  FY  2004.  The  proposed 
Federal  rate  for  FY  2004  was  calculated  as 
follows: 

•  The  proposed  FY  2004  update  factor  is 
1.0070;  that  is,  the  update  is  0.70  percent. 

•  The  proposed  FY  2004  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for  changes  in 
the  DRG  relative  weights  and  in  the  GAF  is 
1.0038. 

We  note  that  hospitals  still  have  one  more  •  The  proposed  FY  2004  outlier 

cost  reporting  period  (PPS  XVIII)  to  complete      adjustment  factor  is  0.9455. 
their  projects  in  order  to  be  eligible  for  •  The  proposed  FY  2004  (special) 

special  exceptions  payments,  euid,  therefore,       exceptions  payment  adjustment  factor  is 
we  estimate  that  about  30  hospitals  could  0.9995. 

qualify  for  special  exceptions  payments.  Since  the  proposed  Federal  rate  has 

Thus,  we  project  that  special  exception  already  been  adjusted  for  differences  in  case- 

payments  as  a  fraction  of  capital  payments  to      mix,  wages,  cost-of-living,  indirect  medical 
all  hospitals  to  be  approximately  0.0005.  education  costs,  and  payments  to  hospitals 

Because  special  exceptions  are  budget  serving  a  disproportionate  share  of  low- 

neutral,  we  are  proposing  to  offset  the  income  patients,  we  are  proposing  to  make 

Federal  capital  rate  by  0.05  percent  for  no  additional  adjustments  in  the  standard 

special  exceptions  paymenU  for  FY  2004.  Federal  rate  for  these  factors,  other  than  the 


Cost  report 

Number  of 
hospitals  eli- 
gible for 
special 
exceptions 

Special 

exceptions 

as  a  fraction 

of  capital 
payments  to 
all  hospitals 

PPS  IX  

PPSX  

PPS  XI  

1 

4 

5 

11 

15 

24 

27 

N/A 

PPS  XII  

PPS  XIII  

PPS  XIV 

PPS  XV 

PPS  XVI 

0  0002 

PPS  XVII 

0  0005 

PPS  XVIII  

N/A 
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budget  neutrality  factor  for  changes  in  the 
DRG  relative  weights  and  the  GAF. 

We  are  providirig  a  chatt  that  shows  how 
each  of  the  proposed  factors  and  adjustments 
for  FY  20O4  affected  the  computation  of  the 
proposed  FY  2004  Federal  rate  in  comparison 
to  the  FY  2003  Federal  rate.  The  proposed  FY 
2004  update  factor  has  the  effect  of 


increasing  the  Federal  rate  by  0.70  percent 
compared  to  the  FY  2003  Federal  rate,  while 
the  proposed  GAF/DRG  budget  neutrality 
factor  has  the  effect  of  increasing  the  Federal 
rate  by  0.38  percent.  The  proposed  FY  2004 
outlier  adjustment  factor  has  the  effect  of 
decreasing  the  Federal  rate  by  0.15  percent 
compared  to  the  FY  2003  Federal  rate.  The 


proposed  FY  2004  exceptions  payment 
adjustment  factor  has  the  effect  of  increasing 
the  Federal  rate  by  0.25  percent  compared  to 
the  exceptions  payment  adjustment  factor  for 
FY  2003.  The  combined  effect  of  all  the 
proposed  changes  is  to  increase  the  Federal 
rate  by  1.18  percent  compared  to  the  FY  2003 
Federal  rate. 


Comparison  of  Factors  and  Adjustments:  FY  2003  Federal  Rate  and  Proposed  FY  2004  Federal  Rate 


update  factor  1  

GAF/DRG  Adjustment  Factor  ^  . 

Outlier  Adjustment  Factor^ 

Exceptions  Adiustment  Factor  ^ 
Federal  Rate 


FY  2003 


1.0110 
0.9957 
0.9469 
0.9970 
$406.93 


Proposed 
FY  2004 


1.0070 
1.0038 
0.9455 
0.9995 
$411.72 


Change 


1.0070 
1.0038 
0.9985 
1.0025 
1.0118 


Percent 
change 


_i_ 


0.70 
0.38 
-0.15 
0.25 
1.18 


'  The  update  factor  and  the  GAF/DRG  budget  neutrality  factors  are  built  permanently  into  the  rates.  Thus,  for  example,  the  incremental  change 
from  FY  2003  to  FY  2004  resulting  from  the  application  of  the  proposed  1 .0038  GAF/DRG  budget  neutrality  factor  for  FY  2004  is  1  0038, 

2 The  outlier  reduction  factor  and  the  exceptions  adjustment  factor  are  not  built  permanently  into  the  rates;  that  is,  tftese  factors  are  not  applied 
cumulatively  in  detennining  the  rates.  Thus,  for  example,  ttie  net  change  resulting  from  the  application  of  the  proposed  FY  2004  outlier  adiust- 
ment factor  is  0.9455/0.9469,  or  0.9985. 


6.  Special  Rate  for  Puerto  Rico  Hospitals 

As  explained  at  the  beginning  of  section 
U.D.  of  this  Addendum,  hospitals  in  Puerto 
Rico  are  paid  based  on  50  percent  of  the 
Puerto  Rico  rate  and  50  percent  of  the 
Federal  rate.  The  Puerto  Rico  rate  is  derived 
from  the  costs  of  F*uerto  Rico  hospitals  only, 
while  the  Federal  rate  is  derived  firom  the 
costs  of  all  acute  care  hospitals  participating 
in  the  PPS  (including  Puerto  Rico).  To  adjust 
hospitals'  capital  payments  for  geographic 
variations  in  capital  costs,  we  apply  a  GAF 
to  both  portions  of  the  blended  rate.  The  GAF 
is  calculated  using  the  operating  PPS  wage 
index  and  varies,  depending  on  the  MSA  or 
n^Bl  area  in  which  the  hospital  is  located. 
Wie  use  the  Puerto  Rico  wage  index  to 
determine  the  GAF  for  the  Puerto  Rico  part 
of  the  capital-blended  rate  and  the  national 
wage  index  to  determine  the  GAF  for  the 
national  part  of  the  blended  rate. 

Because  we  implemented  a  separate  GAF 
for  Puerto  Rico  in  FY  1998,  we  also  apply 
s^arate  budget  neutrality  adjustments  for 
the  national  GAF  and  for  the  Puerto  Rico 
GAF.  However,  we  apply  the  same  budget 
neutrality  factor  for  DRG  reclassifications  and 
recalibration  nationally  and  for  Puerto  Rico. 
As  we  stated  in  section  III.A.4.  of  this 
Addendum,  for  Puerto  Rico  the  proposed 
GAF  budget  neutrality  factor  is  1.0002,  while 
the  proposed  DRG  adjustment  is  1.0004,  for 
a  proposed  combined  cumulative  adjustment 
of  0.9968. 

In  computing  the  payment  for  a  particular 
Puerto  Rico  hospital,  the  Puerto  Rico  portion 
of  the  rate  (5fl  percent)  is  multiplied  by  the 
Puerto  Rico-specific  GAF  for  the  MSA  in 
which  the  hospital  is  located,  and  the 
national  portion  of  the  rate  (50  percent)  is 
multiplied  by  the  national  GAF  for  the  MSA 
in  which  the  hospital  is  located  (which  is 
computed  from  national  data  for  all  hospitals 
in  the  United  States  and  Puerto  Rico).  In  FY 
1998,  we  implemented  a  17.78  percent 
reduction  to  the  Puerto  Rico  rate  as  a  result 
of  Public  Law  105-33.  In  FY  2003,  a  small 
part  of  that  reduction  was  restored. 

For  FY  2003,  before  application  of  the 
GAF,  the  special  rate  for  Puerto  Rico 


hospitals  was  $198.29.  With  the  changes  we 
are  proposing  to  the  factors  used  to 
determine  the  rate,  the  proposed  FY  2004 
special  rate  for  Puerto  Rico  is  $201.26. 

B.  Calculation  of  Inpatient  Capital-Related 
Prospective  Payments  for  FY  2004 

With  the  end  of  the  capital  PPS  transition 
period  in  FY  2001,  all  hospitals  (except 
"new"  hospitals  under  §412. 324(b)  and 
under  §  412.304(c)(2))  are  paid  based  on  100 
percent  of  the  Federal  rate  in  FY  2004.  The 
applicable  Federal  rate  was  determined  by 
making  adjustments  as  follows: 

•  For  outliers,  by  dividing  the  standard 
Federal  rate  by  the  outlier  reduction  factor 
for  that  fiscal  year;  and 

•  For  the  payment  adjustments  applicable 
to  the  hospital,  by  multiplying  the  hospital's 
GAF,  disproportionate  share  adjustment 
factor,  and  IME  adjustment  factor,  when 
appropriate. 

For  purposes  of  calculating  payments  for 
each  discharge  during  FY  2004,  the  standard 
Federal  rate  is  adjusted  as  follows:  (Standard 
Federal  Rate)  x  (DRG  weight)  x  (GAF)  x 
(Large  Urban  Add-on,  if  applicable)  x  (COLA 
adjustment  for  hospitals  located  in  Alaska 
and  Hawaii)  x  (1  +  Disproportionate  Share 
Adjustment  Factor  -h  IME  Adjustment  Factor, 
if  applicable).  The  result  is  the  adjusted 
Federal  rate. 

Hospitals  also  may  receive  outlier 
payments  for  those  cases  that  qualify  under 
the  thresholds  established  for  each  fiscal 
year.  Section  412.312(c)  provides  for  a  single 
set  of  thresholds  to  identify  outlier  cases  for 
both  inpatient  operating  and  inpatient 
capital-related  payments.  The  proposed 
outlier  thresholds  for  FY  2004  are  in  section 
n.A.4.c.  of  this  Addendum.  For  FY  2004,  a 
case  qualifies  as  a  cost  outlier  if  the  cost  for 
the  case  plus  the  IME  and  DSH  payments  is 
greater  than  the  prospective  payment  rate  for 
the  DRG  plus  $50,645. 

An  eligible  hospital  may  also  qualify  for  a 
special  exceptions  payment  under 
§  412.348(g)  for  up  through  the'lOth  year 
beyond  the  end  of  the  capital  transition 
period  if  it  meets:  (1)  A  project  need 


requirement  described  at  §  412.348(g)(2). 
which  in  the  case  of  certain  urban  hospitals 
includes  an  excess  capacity  test  as  described 
at  §  412.348(g)(4);  and  (2)  a  project  size 
requirement  as  described  at  §41 2.348(g)(5). 
Eligible  hospitals  include  sole  community 
hospitals,  urban  hospitals  with  at  least  100 
beds  that  have  a  DSH  patient  percentage  of 
at  least  20.2  percent  or  qualify  for  DSH 
payments  under  §412. 106(c)(2),  and 
hospitals  that  have  a  combined  Medicare  and 
Medicaid  inpatient  utilization  of  at  least  70 
percent.  Under  §^12. 348(g)(8),  the  amount  of 
a  special  exceptions  payment  is  determined 
by  comparing  the  cumulative  payments  made 
to  the  hospital  under  the  capital  PPS  to  the 
cumulative  minimum  payment  level.  This 
amount  is  offset  by:  (1)  Any  amount  by 
which  a  hospital's  cumulative  capital 
payments  exceed  its  cumulative  minimum 
payment  levels  applicable  under  the  regular 
exceptions  process  for  cost  reporting  periods 
beginning  during  which  the  hospital  has 
been  subject  to  the  capital  PPS;  and  (2)  any 
amount  by  which  a  hospital's  current  year 
operating  and  capital  payments  (excluding  75 
percent  of  operating  DSH  payments)  exceed 
its  operating  and  capital  costs.  Under 
§  412.348(g)(6),  the  minimum  payment  level 
is  70  percent  for  all  eligible  hospitals. 

During  the  transition  period,  new  hospitals 
(as  defined  under  §  412.300)  were  exempt 
from  the  capital  PPS  for  their  first  2  years  of 
operation  and  are  paid  85  percent  of  their 
reasonable  costs  during  that  period.  Effective 
with  the  third  year  of  operation  through  the 
remainder  of  the  transition  period,  under 
§  412.324(b)  we  paid  the  hospital  under  the 
appropriate  transition  methodology.  If  the 
hold-harmless  methodology  was  applicable, 
the  hold-harmless  payment  for  assets  in  use 
during  the  base  pmriod  would  extend  for  8 
years,  even  if  the  hold-harmless  payments 
extend  beyond  the  normal  transition  period. 
As  discussed  in  section  VI. B.  of  the  preamble 
of  this  proposed  rule,  under  §412. 304(c)(2), 
for  cost  reporting  periods  beginjiing  on  or 
after  October  1,  2002,  we  pay  a  new  hospital 
85  percent  of  their  reasonable  costs  during 
the  first  2  years  of  operation  unless  it  elects 
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to  receive  payment  based  on  100  percent  of 
the  Federal  rate.  Effective  with  the  third  year 
of  operation,  we  pay  the  hospital  based  on 
100  percent  of  the  capital  Federal  rate  (that 
is,  the  same  methodology  used  to  pay  all 
other  hospitals  subject  to  the  capital  PPS). 

C.  Capital  Input  Price  Index 

1.  Background 

Like  the  operating  input  price  index,  the 
capital  input  price  index  (CIPI)  is  a  fixed- 
weight  price  index  that  measures  the  price 
changes  associated  with  costs  during  a  given 
year.  The  CIPI  differs  from  the  operating 
input  price  index  in  one  important  aspect — 
the  CIPI  reflects  the  vintage  nature  of  capital, 
which  is  the  acquisition  and  use  of  capital 
over  time.  Capital  expenses  in  any  given  year 
are  determined-by  the  stock  of  capital  in  that 
year  (that  is,  capital  that  remains  on  hand 
from  all  current  and  prior  capital 
acquisitions).  An  index  measuring  capital 
price  changes  needs  to  reflect  this  vintage 
nature  of  capital.  Therefore,  the  CIPI  was 
developed  to  capture  the  vintage  nature  of 
capital  by  using  a  weighted-average  of  past 
capital  purchase  prices  up  to  and  including 
the  current  year. 

We  periodically  update  the  base  year  for 
the  operating  and  capital  input  prices  to 
reflect  the  changing  composition  of  inputs  for 
operating  and  capital  expenses.  The  CIPI  was 
last  rebased  to  FY  1997  in  the  August  1,  2002 
final  rule  (67  FR  50044). 

2.  Forecast  of  the  QPI  for  Federal  Fiscal  Year 
2004 

We  are  forecasting  the  proposed  CIPI  to 
increase  0.7  percent  for  FY  3004.  This 
reflects  a  projected  1.2  percent  increase  in 
vintage-weighted  depreciation  prices 
(building  and  fixed  equipment,  and  movable 
equipment)  and  a  3.4  percent  increase  in 
other  capital  expense  prices  in  FY  2004, 
partially  offset  by  a  2.0  percent  decline  in 
vintage-weighted  interest  rates  in  FY  2004. 
The  weighted  average  of  these  three  factors 
produces  the  0.7  percent  increase  for  the  CIPI 
as  a  whole. 

IV.  Proposed  Changes  to  Payment  Rates  for 
Excluded  Hospitals  and  Hospital  Units: 
Rate-of-Increase  Percentages 

As  discussed  in  section  VI.  of  the  preamble 
of  this  proposed  rule,  in  accordance  with 
section  1886(b)(3)(H)(i)  of  the  Act  and 
effective  for  cost  reporting  periods  beginning 
on  or  after  October  1,  2002,  payments  to 
existing  psychiatric  hospitals  and  units, 
rehabilitation  hospitals  emd  units,  and  long- 
term  care  hospitals  excluded  from  the  IPPS 
are  no  longer  subject  to  limits  on  a  hospital- 
specific  target  amount  (expressed  in  terms  of 
the  inpatient  operating  cost  per  discharge) 
that  are  set  for  each  hospital,  based  on  the 
hospital's  own  historical  cost  experience 
trended  forward  by  the  applicable  rate-of- 
increase  percentages  (update  factors). 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
rehabilitation  hospitals  and  units  are  no 
longer  paid  on  a  reasonable  cost  basis  but  are 
paid  under  the  IRF  PPS.  Effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  LTCHs  also  are  no  longer 
paid  on  a  reasonable  cost  basis  but  are  paid 


under  a  DRC-based  PPS.  As  part  of  the 
payment  process  for  LTCHs,  we  established 
a  5-year  transition  period  from  reasonable 
cost-based  reimbursement  to  a  fully  Federal 
PPS.  However,  a  LTCH,  subject  to  the  blend 
methodology,  may  elect  to  be  paid  based  on 
a  100  percent  of  the  Federal  prospective  rate. 

In  accordance  with  existing 
§413.40(c)(4)(ii)  and  (d)(l)(i)  and  (ii),  where 
applicable,  excluded  hospitals  and  units  that 
continue  to  be  paid  on  a  reasonable  cost  basis 
will  have  payments  based  on  their  Medicare 
inpatient  operating  costs,  not  to  exceed  the 
ceiling  (as  defined  in  §  413.40(a)(3)). 

Section  1886(b)(7)  of  the  Act  had 
established  a  payment  limitation  for  new 
hospitals  and  units  excluded  from  the  IPPS. 
While  both  rehabilitation  hospitals  and  units 
and  LTCHs  are  now  paid  under  a  PPS, 
psychiatric  hospitals  and  units  continue  to  be 
subject  to  the  payment  limitation.  A 
discussion  of  how  the  payment  limitation 
was  calculated  can  be  found  in  the  August 
29,  1997  final  rule  with  comment  period  (62 
FR  46019):  the  May  12.  1998  final  rule  (63 
FR  26344);  the  July  31,  1998  final  rule  (63  FR 
41000);  and  the  July  30,  1999  final  rule  (64 
FR  41529). 

The  amount  of  payment  for  a  "new" 
psychiatric  hospital  or  unit  would  be 
determined  as  follows: 

•  Under  existing  §413.40(f)(2)(ii),  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  the  amount  of  payment  for 
a  new  hospital  or  unit  that  was  not  paid  as 
an  excluded  hospital  or  unit  before  October 
1,  1997.  is  the  lower  of:  (1)  The  hospital's  net 
inpatient  operating  costs  per  case;  or  (2)  110 
percent  of  the  national  median  of  the  target 
amounts  for  the  same  class  of  excluded 
hospitals  and  units,  adjusted  for  differences 
in  wage  levels  and  updated  to  the  first  cost 
reporting  period  in  which  the  hospital 
receives  payment.  The  second  cost  reporting 
period  is  subject  to  the  same  target  amount 
applied  to  the  first  cost  reporting  period. 

•  In  the  case  of  a  hospital  that  received 
payments  under  §413.40(f)(2)(ii)  as  a  newly 
created  hospital  or  unit,  to  determine  the 
hospital's  or  unit's  target  amount  for  the 
hospital's  or  unit's  third  12-month  cost 
reporting  period,  the  payment  amount 
determined  under  §413.40(f)(2)(ii)(A)  for  the 
preceding  cost  reporting  period  is  updated  to 
the  third  cost  reporting  period. 

The  proposed  amounts  included  in  the 
following  table  reflect  the  updated  110 
percent  of  the  national  median  target 
amounts  of  new  excluded  psychiatric 
hospitals  and  units  for  cost  reporting  periods 
beginning  during  FY  2004.  These  figures  are 
updated  with  the  most  recent  data  available 
to  reflect  the  projected  market  basket  increase 
percentage  of  3.5  percent.  This  projected 
percentage  change  in  the  market  basket 
reflects  the  average  change  in  the  price  of 
goods  and  services  purchased  by  hospitals  to 
furnish  inpatient  hospital  services  (as 
projected  by  CMS's  Office  of  the  Actuary 
based  on  its  historical  experience  with  the 
IPPS).  For  a  new  provider,  the  labor-related 
share  of  the  target  amount  is  multiplied  by 
the  appropriate  geographic  area  wage  index, 
without  regard  to  IPPS  reclassifications,  and 
added  to  the  nonlabor-related  share  in  order 
to  determine  the  per  case  limit  on  payment 


under  the  statutory  payment  methodology  for 
new  providers. 


Class  of 
excluded  hos- 
pital or  unit 

FY  2004 

proposed 

labor-related 

share 

FY  2004 
proposed 
nonlabor-re- 
lated share 

Psychiatric  

$7,301 

$2,902 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002.  this 
payment  limitation  is  no  longer  applicable  to 
new  LTCHs  since  they  will  be  paid  100 
percent  of  the  Federal  rate.  A  new  LTCH  is 
a  provider  of  inpatient  hospital  services  that 
meets  the  qualifying  criteria  for  LTCHs 
specified  under  §  412.23(e)(1)  and  (e)(2)  and 
whose  first  cost  reporting  period  as  a  L'TCH 
begins  on  or  after  October  1,  2002 
(§  412.23(e)(4)).  Under  the  LTCH  PPS.  new 
LTCHs  are  paid  based  on  100  percent  of  the 
fully  Federal  prospective  rate  (they  may  not 
participate  in  the  5-year  transition  from  cost- 
based  reimbursement  to  prospective 
payment).  In  contrast,  those  "new"  LTCHs      , 
that  meet  the  definition  of  "new"  under 
§  413.40(f)(2)(ii)  and  that  have  their  first  cost 
reporting  periods  beginning  on  or  after 
Octoberi.  1997,  and  before  October  1.  2002, 
may  be  paid  under  the  LTCH  PPS  transition 
methodology.  Since  those  hospitals  by 
definition  would  have  been  considered  new 
before  October  1,  2002.  they  would  have  been 
subject  to  the  updated  payment  limitation  on 
new  hospitals  that  was  published  in  the  FY 
2003  IPPS  final  rule  (67  FR  50103).  Under 
existing  regulations  at  §413.40(f)(2)(ii).  the 
"new"  hospital  would  be  subject  to  the  seune 
cap  in  its  second  cost  reporting  period;  this 
cap  would  not  be  updated  for  the  new 
hospital's  second  cost  reporting  year.  Thus, 
since  the  same  cap  is  to  be  used  for  the 
"new"  LTCH's  first  two  cost  reporting 
periods,  it  is  no  longer  necessary  to  publish 
an  updated  cap. 

V.  Payment  for  Blood  Clotting  Factor 
Administered  to  Hemophilia  Inpatients 

In  December  2002.  the  Depeutment 
implemented  a  policy  that  established  the 
Single  Drug  Pricer  (SDP)  to  correct  identified 
discrepancies,  further  the  legislative  goal  of 
establishing  a  uniform  payment  allowance  as 
a  reflection  of  the  average  wholesale  price 
(AWP).  and  otherwise  apply  the  existing 
stature  and  regulation  more  accurately  and 
efficiently  (CMS  Program  Memorandum  AB- 
02-174.  December  3.  2002,  which  can  be 
accessed  at:  http:/ www. cms. hhs.gov/ 
manuals).  Under  the  SDP,  CMS  will  establish 
prices  centrally,  thereby  resulting  in  greater 
consistency  in  drug  pricing  nationally.  The 
SDP  instruction  applies  to  blood  clotting 
factors  furnished  to  hospital  inpatients.  The 
payment  allowance  for  the  single  national 
drug  price  for  each  Medicare  covered  drug  is 
based  on  95  percent  of  the  AWP,  except  for 
drugs  billed  to  durable  medical  equipment 
regional  carriers  (DMERCs)  and  hospital 
outpatient  drugs  billed  to  fiscal 
intermediaries.  We  are  publishing  this  notice 
here  because  we  previously  have  addressed 
the  add-on  payment  for  the  costs  of 
administering  blood  clotting  factor  in  the 
IPPS  annual  rule  (see  the  August  1.  2000 
IPPS  final  rule  (65  FR  47116). 
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On  a  quarterly  basis.  CMS  will  furnish 
three  SDP  files  to  all  fiscal  intermediaries. 
Each  fiscal  intermediary  must  accept  the  SDP 
files  and  process  claims  for  any  drug 
identified  on  the  files  on  the  basis  of  the 
price  shown  on  the  applicable  file. 
Previously,  the  fiscal  intermediary  performed 
annual  update  calculations  based  on  the  most 
recent  AWP  data  available  to  the  carrier.  The 
fiscal  intermediary  should  use  the  SDP  to 
price  the  blood  clotting  factors. 

VI.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
Addendum.  For  piuposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1, 1983  initial 
prospective  pajonent  final  rule  (48  FR 
39844).  Tables  lA.  IC,  ID.  2,  3A,  3B. 
4A,  4B.  4C.  4F,  4G.  4H,  5.  6A.  6B.  6C. 
6D.  6E.  6F,  6G.  6H.  7A,  73.  8A.  83,  9. 
10,  and  11  are  presented  below.  The 
tables  presented  below  are  as  follows: 

Table  lA — National  Adjusted  Operating 

Standardized 
Amounts,  Labor/Nonlabor 
Table  IC — Adjusted  Operating 

Standardized  Amoimts  for  Puerto 

Rico,  Labor/Nonlabor 
Table  ID— Capital  Standard  Federal 

Payment  Rate 


Table  2 — Hospital  Average  Hourly  Wage 

for  Federal  Fiscal  Years  2002  (1998 

Wage  Data).  2003  (1999  Wage  Data). 

and  2004  (2000  Wage  Data)  Wage 

Indexes  and  3-Year  Average  of 

Hospital  Average  Hovu-ly  Wages 
Table  3A — 3- Year  Average  Hourly  Wage 

for  Urban  Areas 
Table  33 — 3- Year  Average  Hourly  Wage 

for  Rural  Areas 
Table  4A — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAP)  for  Urban  Areas 
Table  43 — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAP)  for  Rural  Areas 
Table  4C — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  for  Hospitals  That  Are 

Reclassified 
Table  4F — Puerto  Rico  Wage  Index  and 

Capital  Geographic  Adjustment 

Factor  (GAF) 
Table  4G — Pre-Reclassified  Wage  Index 

for  Urban  Areas 
Table  4H — Pre-Reclassified  Wage  Index 

for  Rural  Areas 
Table  5 — List  of  Diagnosis  Related 

Groups  (DRGs).  Relative  Weighting 

Factors.  Geometric  and  Arithmetic 

Mean  Length  of  Stay 
Table  6A — New  Diagnosis  Codes 
Table  63 — New  Procedine  Codes 
Table  6C — Invalid  Diagnosis  Codes 
Table  6D — Invalid  Procedure  Codes 


Table  6E — Revised  Diagnosis  Code 
Titles 

Table  6F — Revised  Procedm«  Code 
Titles 

Table  6G— Additions  to  the  CC 
Exclusions  List 

Table  6H— Deletions  fi-om  the  CC 
Exclusions  List 

Table  7A — Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  2002  MedPAR 
Update  December  2002  GROUPER 
V20.0 

Table  73 — Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  2002  MedPAR 
Update  December  2002  GROUPER 
V21.0 

Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Riual  Hospitals  (Case  Weighted) 
March  2003 

Table  83 — Statewide  Average  Capital 
Cost-to-Charge  Ratios  (Case 
Weighted)  March  2003 

Table  9 — Hospital  Reclassifications  and 
Redesignations  by  Individual 
Hospital— FY  2004 

Table  10 — Mean  and  Standard 

Deviations  by  Diagnosis-Related 
Groups  (DRGs)— FY  2004 

Table  11— Proposed  LTC-DRGs  Relative 
Weights  and  Geometric  and  Five- 
Sixths  of  the  Average  Length  of 
Stay-FY  2004 


Table  1  A.— National  Adjusted  Operating  Standardized  Amounts,  Labor/nonlabor 


Large  urtjan  areas 

Other  areas 

Labor-related 

Nonlabor-related 

Labor-related 

Nonlabor-related 

— f- 

$3,139.26 

$1,276.01 

$3,089.56 

$1,255.81 

Table  1C.— Adjusted  Operating  Standardized  Amounts  for  Puerto  Rico,  Labor/nonlabor 


National  

Puerto  Rico 


Large  urban  areas 


Lajx>r 


$3,112.84 
1.516.86 


Nonlabor 


$1,265.27 
610.57 


Other  areas 


Lat>or 


Nonlabor 


$3,112.84 
1,492.84 


$1,267.03 
600.90 


Table  1D.— Capital  Standard  Federal  Payment  Rate 


National 

Puerto  Rico 


Rate 


$411.72 
$201.26 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly  Wages 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

010001  

17.4467 
19.0010 
18.6554 

17.9841 
20.1613 
19.9733 

19.3989 
19.9457 
18.3970 

18.2929 

010004  

19.7003 

010005 

19.0198 

010006  

17.6115 

18.3931 

19.0976 

18.4162 

010007  

15.6788 

16.0781 

17.5462 

16.4299 

010008  

17.4728 

19.0182 

19.6573 

18.7416 

010009  

18.4979 
16.4664 
22.4292 
15.8686 

19.7272 
17.7348 
24.8922 
20.3376 

20.3130 
18.5730 
25.6737 
20.0896 

19.5087 

010010   .". 

17.5867 

010011  

24.2683 

010012  

18.5710 

010015  

19.1178 

19.8205 

18.8890 

19.2826 

010016  

20.2198 

20.3175 

21.7918 

20.8284 

010018  

18.9388 

19.5519 

19.2071 

19.2353 

010019  

17.0856 

17.6414 

18.6539 

17.7694 

010021  

15.1241 

25.3335 

17.7595 

18.4456 

010022  

17.6435 
16.3209 
15.9034 
15.1548 
16.8595 
18.3605 

22.1250 
18.4567 
17.3746 
17.4702 
16.5157 
19.3393 

22.2266 
20.0397 
18.5108 
18.9839 
14.0974 
20.9608 

20.3667 

010023  

18.1965 

010024  

17.2202 

010025  ; 

17.1956 

010027  

15.7259 

010029  

19.6182 

010031 

18.6402 

19.2612 

21.0176 

19.6504 

010032  

15.3590 

16.3967 

16.4712 

16.0937 

010033  

21.2986 

21.9828 

24.5088 

22.5487 

010034 

15.3639 

14.9379 

14.5106 

14.9494 

010035  

15.9439 

20.7808 

21.6182 

19.2869 

010036  

17.7166 

18.7158 

17.7766 

18.0775 

010038  

19.6098 

19.6887 

18.5873 

19.2586 

010039  

20.3406 

21.3550 

22.9241 

21.5758 

010040  

20.0983 
18.6640 

20.4486 
17.3567 

20.7536 
19.9012 

20.4392 

010043  

18.6528 

010044 

24.0265 
17.0417 
18.9737 

23.4575 
18.7569 
18.8741 

25.8561 
21.1167 
19.7870 

24.4502 

010045  

18.8731 

010046  

19.2388 

010047  

15.4190 

13.4130 

16.1695 

14.9341 

010049  

15.5246 

16.3349 

16.2841 

16.0555 

010050  

17.9830 

20.3028 

20.7398 

19.6262 

010051  

11.8108 

12.3280 

14.2767 

12.7951 

010052 

18.0653 

19.8289 

11.9019 

15.6329 

010053  ; 

15.5649 

15.4156 

17.3238 

16.1023 

010054  

19.4955 
18.8590 
19.6577 

20.9656 
19.5667 
20.5645 

20.6203 
19.8170 
21.1104 

20.3735 

010055  

19.4298 

010056  

20.4208 

010058  

16.9715 
18.8020 
14.5003 

16.1265 
19.1270 
18.5320 

17.7800 
20.5534 
16.9028 

16.9302 

010059  

19.4928 

010061  

16.6415 

010062 

12.3259 
19.5256 
16.8752 
13.1559 
18.6925 
14.7211 
16.2339 
14.1273 
18.1363 

16.9721 
20.5650 
17.0557 
14.8904 
23.4322 
15.4497 
16.5652 
13.5594 
18.5127 

17.1786 
21.7162 
17.2698 
14.8696 
18.2092 
16.9839 
18.8807 
14.9826 
20.1447 

15.3820 

010064  

20.5136 

010065  

17.0733 

010066 

14.3351 

010068  

20  2305 

010069  

15.7052 

010072 

17.1920 

010073 

14  2068 

010078 

18.9315 

010079  

17.0648 
17.2996 
18.0312 
18.7769 
19.9023 
16.5711 
18.0567 
17.7800 

17.1612 

• 

18.4282 
19.8773 
21.5860 
16.8886 
18.7915 
19.5241 

20.7401 

• 

19.8525 
21.6522 
22.5282 
18.0122 
18.7253 
19.5783 

18.2252 

010081  

17.2996 

010083  

18.7454 

010084  

20  1274 

010085  

21  3942 

010086 

17.1417 

010087  

18  4944 

010089  

18.9652 

010090  

18.9445 
17.0799 

19.5635 
17.1775 

20.0287 
17.4672 

19.5086 

010091 

17.2432 

'  Denotes  wage  data  not  availabta  for  the  provider  for  that  year 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  hospital  Average  Hourly 
!     Wages— Continued 


Provider  No. 


010092  

010095  

010097  

010098  

010099  

010100  

010101  

010102  

010103  

010104  

010108  

010109  

010110  

oion2 

010113  4. 

010114  

010115 

010118  

010119  

010120  

010121  

010123 

010124  

010125 

010126  

010127  

010128  

010129  

0li0130  

010131  

010134  

010137  

010138  

010139  

010143  

010144  

010145  

010146  

010148  

010149  „... 

010150 

010152  

010155  

010157  

010158  

010159  

020001  

020002  

020004 

020005  

020006  

020007  

020008  

020009  

020010  

020011  

020012  

020013  

020014  

020017  

020024 

020025  

030001  


'JierxAas  wage  data  not  available  for  the  provider  for  that  year. 
Based  on  the  sum  of  the  salaries  and  hoars  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


17.8144 
12.2597 
12.7286 
14.0300 
15.5619 
17.9430 
14.4625 
13.8136 
17.7242 
16.8457 
19.4617 
14.6752 
15.8283 
16.8271 
16.8936 
17.0760 
14.2261 
17.0834 
19.3942 
18.2567 
14.5262 
19.2140 
16.7465 
16.0136 
19.1065 
18.2786 
14.4322 
16.1733 
19.5573 
20.1883 
19.9856 
20.5828 
14.5254 
20.4331 
17.6212 
18.2040 
20.5895 
19.1415 
15.8349 
-18.0156 
18.9359 
18.7677 
15.0689 

• 

18.3957 

28.0394 
25.1987 
25.4679 
29.2378 
28.1417 
32.3852 
30.8691 
18.4660 
22.7559 
28.0658 
25.5320 
28.1557 
24.5875 
28.0572 
25.3205 
20.2583 
21.7869 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


18.5478 
12.3064 
14.2675 
15.5763 
15.9232 
18.3755 
18.9525 
15.7777 
22.0802 
21.9457 
19.1596 
15.9627 
15.5817 
15.6041 
18.2774 
19.3772 
15.3510 
17.4620 
19.5163 
18.9975 
15.2345 


16.5117 
19.5933 

• 

16.6899 

16.7609 

17.4614 

19.0492 

18.5179 

21.3573 

14.1369 

20.5708 

18.9084 

18.8272 

20.8157 

18.3666 

18.4591 

19.0199 

19.4819 

19.8990 

13.6136 

17.7372 

18.6052 

19.3950 

28.6530 

28.2759 

29.2351 

35.0860 

33.0843 

27.7269 

31 .8878 

18.5594  I 

23.7275 

27.5062 

26.7586 

29.5646 

27.7870 

28.8752 

25.5933 

29.4375 

22.8996 


19.9289 
12.5243 
15.1593 
15.1629 
16.3307 
19.8146 
19.0718 
16.4636 
22.5709 
20.9391 
20.6337 
18.2235 
16.0015 
17.9243 
19.1978 
20.1763 
15.7873 
19.4280 
20.1990 
19.4369 
17.1640 


16.8622 
19.9845 

• 

14.7646 
16.4904 
18.7190 
22.3132 
16.8181 
28.7410 
14.2024 
22.8390 
20.6578 
19.1497 
21 .7700 
21.3384 
17.6830 
20.8645 
21.1878 
21.1438 

* 

19.6977 
18.5464 

• 

30.1452 
30.4165 
27.3516 
32.7936 
31.2673 
27.5708 
33.4543 
24.9415 
20.7928 
29.6249 
27.9955 
30.6424 
29.6806 
30.3017 
28.0930 
32.8655 
25.7513 


Average 

hourly**  wage 

(3yrs) 


18.7707 

12.3676 

14.0568 

14.9158 

15.9423 

18.7658 

17.2612 

15.3148 

20.6405 

19.7211 

19.7473 

16.2157 

15.8256 

16.7545 

18.1229 

18.8237 

15.0923 

17.9013 

19.7084 

18.8719 

15.7079 

19.2141 

16.7465 

16.4618 

19.5804 

18.2786 

15.2637 

16.4644 

18.5367 

20.5855 

18.4871 

23.1563 

14.2898 

21.2553 

19.0594 

18,7345 

21  0799 

19.6056 

17.3825 

19.3169 

19.8964 

19.9058 

14.4394 

18.7304 

18.5206 

19.3950 

28.9867 

27.8092 

27.2833 

32  3866 

30.7745 

28.8969 

32  1364 

20.3403 

22.3051 

28.3773 

26.7886 

29.4993 

27  4656 

29.1234 

26.3977 

26.7102 

23.3305 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3  yrs) 


030002 

030003 

030004 

030006 

030007 

030008 

030009 

030010 

030011 

030012 

030013 

030014 

030016 

030017 

030018 

030019 

030022 

030023 

030024 

030025 

030027 

030030 

030033 

030034 

030035 

030036 

030037 

030038 

030040 

030041 

030043 

030044 

030047 

030049 

030054 

030055 

030059 

030060 

030061 

030062 

030064 

030065 

030067 

030068 

030069 

030080 

030083 

030085 

030067 

030088 

030089 

030092 

030093 

030094 

030095 

030099 

030100 

030101 

030102 

030103 

030104 

040001 

040002 


21.8375 

22.6804 

15.5478 

20.0273 

21.5169 

22.2190 

18.7557 

19.5123 

19.4310 

20.6585 

20.0535 

19.7966 

19.4785 

21.7938 

20.8980 

21.2540 

19.5794 

24.1678 

23.6009 

11.9894 

17.6555 

21.6932 

20.2820 

20.8689 

20.0226 

21.6371 

23.7615 

22.9822 

19.7636 

18.8717 

20.5598 

17.6575 

21.4412 

19.3580 

15.0657 

20.2991 

22.6279 

18.6313 

19.9047 

18.7172 

20.3837 

20.7838 

17.2778 

17.7208 

21.0936 

20.6581 

23.5229 

20.8690 

21.9465 

20.5340 

20.9516 

21.8308 

20.4314 

22.8123 

13.7664 

18.2263 

23.7609 

19.2547 

18.2413 


16.9178 
15.1107 


23.1450 

25.6038 

23.9849 

22.1436 

13.8452 

15.7742 

20.5019 

23.0216 

22.2473 

• 

26.1551 

• 

19.1258 

19.9131 

19.8496 

20.7204 

19.8141 

21.0028 

21.1099 

24.2366 

19.9517 

21.9766 

20.3017 

21.5382 

22.2526 

24.3380 

23.1702 

21.8792 

21.8067 

24.9216 

22.0341 

23.2973 

22.3351 

24.9941 

25.4626 

28.6628 

23.7663 

26.7641 

20.2690 

18.7967 

18.5500 

19.4583 

23.1280 

25.2425 

20.3034 

26.4812 

19.5578 

Ml  1 12 

20.5339 

* 

22.2690 

24.9432 

23.7325 

23.0542 

23.4477 

25.2632 

19.3706 

21.2717 

18.4750 

18.6985 

20.5653 

20.8619 

18.6781 

21.9503 

22.7385 

23.8939 

19.7315 

• 

15.7973 

16.8863 

20.8373 

22.8612 

27.3929 

• 

19.5021 

21.7685 

21.1013 

22.9706 

19.2670 

21.1639 

21.6435 

22.8009 

22.2846 

24.6064 

17.6414 

18.4004 

18.9718 

19.7097 

23.4902 

24.5432 

21.2299 

22.7867 

23.5049 

24.3273 

21.6542 

21.8196 

23.1339 

25.6344 

21.4491 

23.5761 

22.0850 

24.5055 

19.6625 

20.6577 

21.7195 

23.2485 

21.8049 

24.5992 

?0  5??2 

• 

19.8092 

20.3310 

23.5868 

• 

21.1029 

23.8414 

21.5405 

• 

28.9308 

40.8755 

32.8668 

34.6026 

16.3882 

16.2652 

16.1353 

18.0776 

23.5516 

22.9249 

15.0275 

21.0706 

23.4298 

22.2190 

19.2261 

20.0003 

20.0690 

22.1509 

20.7166 

20.5679 

22.1886 

22.2509 

22.5811 

22.2278 

22.3479 

26.2700 

24.7020 

16.8149 

18.5927 

23.1970 

22.3008 

19.3850 

20.2741 

23.0233 

23.5162 

23.9087 

20.1331 

18.6886 

20.6748 

19.2464 

22.7605 

19.5288 

15.9671 

21.3919 

24.8227 

19.9508 

21.3676 

19.7478 

21.6120 

22.6068 

17.7581 

18.8803 

23.0752 

21.6244 

23.8162 

21.4875 

23.5331 

21.9185 

22.5911 

20.5622 

21.9062 

23.0301 

16.1313 

19.5882 

23.6643 

21.3423 

19.8425 

33.8153 

33.8315 

16.4883 

16.4361 


'  Denotes  wage  data  not  availabto  tor  the  provider  tor  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


27249 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


040003 
040004 
040005 
040007 
040008 
040010 
040011 
040014 
040015 
040016 
040017 
040018 
040019 
040020 
040021 
040022 
040024 
040025 
040026 
040027 
040028 
040029 
040030 
040032 
040035 
040036 
040037 
040039 

040040  . 

040041  . 

040042  . 

040044  . 

040045  . 
040047  . 

040050  . 

040051  . 

040053  . 

040054  . 

040055  . 
040058  . 
040060  . 
040062  . 
040064  . 

040066  . 

040067  . 

040069  . 

040070  . 

040071  . 

040072  . 

040074  . 

040075  . 

040076  . 

040077  . 

040078  . 

040080  . 

040081  . 

040082  . 

040084  . 

040085  . 
040088  . 

040090  . 

040091  . 
040093  ., 


Average 

hourly  wage 

FY  2002 


15.5740 

17.9034 

11.1318 

18.6998 

14.7985 

19.4913 

16.0995 

18.1434 

15.5207 

20.2321 

15.4736 

18.7463 

23.4163 

18.9844 

19.6835 

20.8281 

17.6607 

13.4705 

19.7924 

17.4431 

13.9946 

21.1370 

11.2402 

13  2872 

10.9569 

20.2012 

14.0941 

14.7177 

19.1984 

16.4624 

15.2057 

13.3501 

16.2469 

17.5336 

14.0036 

16.6039 

15.0219 

14.2577 

18.0414 

16.4278 

17.9805 

17.8902 

11.5029 

19.7144 

14.4741 

17.0026 

16.9700 

17.6144 

17.4960 

18.7542 

14.0975 

20.5840 

13.9114 

18.5821 

19.3707 

11.1332 

15.1331 

17.7295 

16.5216 

17.1624 

19.0824 

20.1378 

13.9741 


Average 

hourly  wage 

FY  2003 


15.5186 

19.0105 

16.5465 

22.5319 

20.2121 

19.8251 

17.1337 

19.3996 

17.9602 

19.8087 

16.5648 

18.8203 

21.0465 

17.6056 

21.3321 

19.2393 

17.1507 

14.8071 

21.0143 

17.7161 

15.2850 

22.5094 

16.5488 

13.8013 

11.0611 

21.1066 

15.4984 

15.2811 

19.6704 

17.7783 

16.6875 

17.1869 

16.6648 

18.6295 

14.2087 

18.2152 

14.1508 

16.5217 

17.4236 

19.3124 

15.4220 

19.4255 

13.3479 

19.5619 

15.0081 

18.9754 

18.6066 

18.4956 

21.3320 

20.8465 

14.6681 

21.8010 

14.7230 

19.6363 

22.8153 

12.4796 

16.4840 

18.3410 

14.1782 

18.3159 

16.6619 

20.2904 

14.7132 


Average 

hourly  wage 

FY  2004 


16.3918 
19.8567 

* 

23.3992 

• 

20.4612 
18.8346 
22.4970 
18.8513 
21.2198 
17.7545 
22.2459 
21.1711 
18.0130 
23.3840 
20.5951 
17.5750 
17.6791 
22.6617 
19.3388 
13.9975 
22.1882 

• 

16.2781 
11.8237 
21.6742 

15.9673 

• 

20.4646 
16.2285 
18.4270 
19.5573 
20.4173 
15.1428 
17.6964 
19.2586 
16.5573 
17.1669 

• 

19.0007 

20.6917 

18.6107 

21.7766 

16.0516 

20.5968 

20.5214 

18.7641 

18.4032 

22.0800 

15.7875 

23.5948 

16.7832 

21.4854 

18.3431 

13.2797 

18.1636 

20.1163 

15.5811 

19.8286 

20.6688 


Average 

hourly**  wage 

(3  yrs) 


15.8349 

18.9476 

13.6054 

21.2518 

17.4031 

19.9398 

17.5256 

19.9652 

17.4824 

20.4114 

16.6023 

19.8242 

21 .7572 

18.1484 

21.5035 

201448 

17.4623 

15.1660 

21.1612 

18.1973 

14.4367 

21.9489 

13.2353 

14.3506 

11.2698 

21.0202 

14.7246 

15.3471 

19.4380 

18.2091 

16.0552 

162509 

17.3603 

18.8431 

14.4627 

17.5006 

15.8377 

15.7676 

17.5528 

17.6419 

17.4501 

19.3314 

14.1151 

20.3116 

15.1736 

18.8667 

18.8036 

18.2815 

18.9950 

20.5126 

14.8313 

21.9901 

15.1038 

19.9519 

19.9751 

12.2892 

16.5196 

18.7753 

15.3778 

18.3979 

17.8591 

20.3813 

14.3380 


*  Denotes  wage  data  not  available  tor  the  provider  for  tfiat  year. 

T  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

040100  

15.6833 

17.0271 

17.8889 

16.9700 

040105 

14.3896 

14.8936 

15.4697 

149508 

040106  

18.1341 

19.0936 

19.1726 

18.8593 

040107  

17.8628 

20.6852 

17.6695 

18.7676 

040109  

16.6278 

16.2496 

17.1706 

<  16.6926 

040114 

21.1231 
18.2123 
16.9407 
19.2889 

21.3826 
19.6248 
18.6028 

• 

21.a')3? 
21.8065 
19.9013 

* 

21.2885 

040118           

19.9138 

040119    

18.5380 

040124  

19.2889 

040126  

11.6517 

16.3391 

13.3832 

13.6732 

040132   

10.3875 
19.0185 
23.0084 

24.6941 
22.1291 

• 

29.2337 

* 
• 

17.5163 

040134    

20.6229 

040135  

23.0082 

040136  

* 

21.4139 

* 

21.4138 

040137  

* 

• 

24.7813 

24.7813 

040138  

• 

• 

21.0859 

21.0859 

050002 

36.9630 

30.2629 

30.9729 

32.2632 

050006  

18.2061 

22.4890 

25.4618 

22.0352 

050007  

30.8676 

31.6270 

34.1406 

32.1656 

050008  

26.3682 

28.2021 

32.4067 

28.7024 

050009  

28.4734 

28.3021 

30.2740 

29.0378 

050013  

28.0569 

27.2552 

30.1682 

28.4525 

050014  

23.6745 

25.1664 

27.7646 

25.5586 

050015  

27.7731 

28.2204 

27.5652 

27.8552 

050016 

21.2045 

22.7014 

25.1232 

23.0550 

050017  

25.6178 
15.2903 
24.5254 

25.7403 
16.5909 
26.2574 

28.4165 
17.9621 
28.1312 

26.5820 

050018  

16.7254 

050022 

26.3930 

050024  

22.4274 

21.5230 

25.1016 

22.9531 

050025  _ 

24.8245 

26.0161 

29.8262 

26.8932 

050026  

23.1904 

23.4651 

23.8785 

23.5278 

050028  

17.6138 

17.9421 

18.7866 

18.1131 

050029  

24.6839 

26.6783 

30.2538 

27.1782 

050030 

21.5621 

21.8639 

21.9251 

21.7896 

050032  

24.3598 

24.4176 

24.6284 

24.4685 

050033  

32.0179 

31.1768 

* 

31.6954 

050036  

21.8239 

24.8017 

25.3885 

24.0459 

050038 

29.9698 

32.1757 

36.1619 

32.5954 

050039  

22.8288 

23.8478 

26.8993 

24.5711 

050040  

30.2607 

30.1153 

30.7426 

30.3810 

050042  

24.5260 

25.4903 

27.6765 

25.9508 

050043  

33.8255 

38.8988 

37.3217 

36.6008 

050045  

21.1474 

21.0356 

22.1691 

21.4359 

050046  

25.2005 

25.3067 

25.5490 

25.3505 

050047  

29.9580 

31.6959 

34.4427 

32.0849 

050051  : 

18.7809 

17.9266 

• 

18.3161 

050054  

22.0982 

19.2395 

21.3495 

20.8463 

050055  : ; 

29.2730 

32.0923 

36.1182 

32.3322 

050056  

23.8396 

24.7994 

27.1458 

25.3250 

050057  

20.7420 
23.3009 
20.5450 
24.5488 
25.7593 
24.6290 
16.1649 
25.8857 
19.3615 

22.2584 
24.8366 
21.9971 
23.9906 
25.5798 
27.6677 
26.3920 
22.1250 
-  19.2325 

24.2758 
23.2205 
22.9491 
25.3042 
28.6093 
28.8369 

• 

27.8867 
21.9031 

22.4840 

050058 

23.7636 

050060  

22.0213 

050061  

24.6040 

050063  

26.6450 

050065  

27.0472 

050066  .'. 

198363 

050067  

24  8006 

050068 

19.5920 

050069  :. 

24.6153 
34.0721 
34.4367 
39.7321 

25.8560 
36.4136 
36.4834 
36.1146 

27.2744 
39.5178 
40.1344 
39.2188 

25.8994 

050070  ; 

36  7625 

050071  

37  0182 

050072  

38.3181 

050073  

32.8555 

36.1054 

38.6763 

35.9238 

*  Demtes  wage  data  not  available  for  ttie  provider  for  tfiat  year. 

**  Based  on  the  sum  o(  the  salaries  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


050075  .. 

050076  .. 

050077  .. 

050078  .. 

050079  .. 
050082  .. 
050084  ... 

050088  .. 

050089  ... 

050090  ... 

050091  ... 

050092  ... 

050093  ... 

050095  ... 

050096  ... 

050097  ... 

050099  ... 

050100  ... 

050101  ... 

050102  ... 

050103  ... 

050104  ... 

050107  ... 

050108  ... 

050110  ... 

050111  ... 

050112  ... 

050113  ... 

050114  ... 

050115  ... 

050116  ... 

050117  ... 

050118  ... 

050121  ... 

050122  ... 

050124  ... 

050125  ... 
05Q126  ... 

050127  ... 

050128  ... 

050129  ... 

050131  .... 

050132  .... 

050133  .... 

050135  .... 

050136  .... 

050137  .... 

050138  .... 

050139  .... 

050140  .... 

050144  .... 

050145  .... 

050148  .... 

050149  .... 

050150  .... 

050152  .... 

050153  .... 
050155  .... 

050158  .... 

050159  .... 

050167  .... 

050168  .... 

050169  .... 


Average 

hourly  wage 

FY  2002 


*  Denotes  wage  data  not  available  for  tfie  provider  for  ttiat  year. 

!•  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Fe<Jeral  FYs  2002,  2003,  and  2004. 


33.7160 

33.9752 

24.1404 

24.3150 

30.0167 

23.7617 

25.4517 

24.9641 

22.8450 

24.6070 

23.7713 

17.1211 

25.6647 

30.4847 

22.7394 

22.5991 

25.3722 

25.2031 

31.8957 

24.0014 

25.4133 

26.9726 

22.2019 

25.1758 

19.9589 

20.7897 

26.8182 

28.5224 

26.6757 

23.0182 

24.9196 

22.2123 

23.7129 

18.7272 

26.9546 

24.5069 

32.0230 

24.6752 

20.9027 

26.6132 

24.0108 

32.5462 

24.0173 

23.2093 

24.7157 

24,7280 

32.9192 

38.1584 

31.4984 

32.7609 

27.4069 

34.5185 

20.0971 

26.8674 

24.6596 

33.3305 

32.3389 

25.3354 

28.6071 

22.5313 

21.8796 

25.1937 

24.8407 


Average 

hourly  wage 

FY  2003 


37.8104 

37.0415 

25.3481 

23.0613 

36.5455 

23.7718 

25.1155 

25.2282 

23.4120 

25.4545 

26.6463 

17.1883 

27.2048 

29.2226 

22.5034 

24.2548 

26.2363 

23.9877 

33.1232 

22.6741 

23.5946 

27.3260 

22.2746 

25.6983 

21.3399 

21.0813 

29.1268 

32.4493 

27.6486 

24.3748 

27.0331 

23.0697 

24.9094 

18.8430 

26.9048 

23.9379 

33.3290 

26.9718 

20.5928 

26.2519 

23.7432 

33.0980 

24.1583 

23.9479 

23.2750 

28.0754 

33.7489 

40.8912 

35.1492 

36.7096 

29.8983 

37.5003 

21.1622 

25.8880 

25.9494 

34.5096 

33.3333 

23.2118 

28.9764 

26.6139 

21.9596 

27.1971 

24.7737 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


40.2265 
40.8075 
27.1234 
23.2913 
39.6651 
23.9154 
25.9728 
27.1103 
24.7857 
27.4193 
29.2522 
18.1132 
29.2642 

• 

23.0526 

24.4129 

27.1308 

25.3258 

32.3802 

25.5763 

25.0854 

26.1592 

22.6900 

28.5244 

21.9296 

23.7715 

31.9797 

32.6932 

28.1909 

24.1481 

28.2924 

24.7555 

28.9358 

24.6584 

29.1534 

23.0843 

35.6572 

27.7126 

21.8559 

28.7668 

25.2780 

37.7844 

28.0265 

25.1948 

12.5413 

31.1484 

35.0503 

43.0858 

33.8749 

36.1708 

30.3678 

37.5722 

17.3908 

28.0501 

26.7728 

34.5694 

34.5870 

21.2069 

30.6598 

21.3422 

23.1879 

26.4047 

25.6896 


— 


37  4233 
37.1398 
25.5664 
23.5117 
35.3854 
23.8161 
25.5331 
25.7384 
23.6599 
25.8348 

26  4442 
17.4867 
27.4393 
29.7245 
22.7555 
23.7724 
26.2772 
24.8411 
32.4675 
24.0204 
24.6669 
26.8000 
22.4227 
26.4357 
21.1132 
21  9292 
29.3043 
31.3678 

27  5327 
23.8529 
26.6320 
23.3917 
25.8815 
20.3903 
27.6723 
23  8087 
33.6339 
26.4996 
21.1158 
27.1805 
24.3452 
34.4656 
25.4346 
24.1576 
18.0625 
27.7833 
33  8818 
40.6538 
33.3407 
35.1295 
29.2851 
36.5610 
19.5271 
26.8823 
25.8255 
34.1486 
33.4428 
23  1002 
29.4328 
23.0637 
22.3467 
26.2183 
25.1108 
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Provider  No. 


050170 

050172 

050173 

050174 

050175 

050177 

050179 

050180 

050186 

050188 

050189 

050191 

050192 

050193 

050194 

050195 

050196 

050197 

050204 

050205 

050207 

050211 

050213 

050214 

050215 

050217 

050219 

050222 

050224 

050225 

050226 

050228 

050230 

050231 

050232 

050234 

050235 

050236 

050238 

050239 

050240 

050241 

050242 

050243 

050245 

050248 

050251 

050253 

050254 

050256 

050257 

050260 

050261 

050262 

050264 

050267 

050270 

050272 

050276 

050277 

050278 

050279 

050280 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

24.3654 

27.7693 

29.4075 

26.9505 

19.6120 

22.0400 

24.5849 

22.0737 

24.8694 

* 

27.7070 

26.3141 

30.2775 

31.6888 

33.5204 

31.9008 

24.7548 

26.0146 

26.9627 

25.9076 

21.1396 

22.5039 

23.1575 

22.2317 

23.8868 

22.8941 

23.0583 

23.2574 

33.3257 

34.0900 

36.9905 

34.8613 

23.6288 

25.0791 

27.6638 

25.5202 

28.2364 

30.6007 

34.1503 

31.0517 

27.4071 

28.3295 

32.3514 

29.2097 

25.3516 

29.4162 

28.1689 

27.6587 

14.1996 

19.0400 

19.5157 

17.3616 

24.9444 

25.5294 

24.6307 

25.0325 

29.5678 

28.5389 

28.0291 

28.6722 

36.9068 

39.1617 

42.1735 

39.4471 

18.2411 

19.4304 

19.8203 

19.1752 

32.4030 

34.6878 

25.9224 

30.7008 

22.7099 

23.0192 

24.9458 

23.5600 

24.1691 

24.1275 

25.2841 

24.5169 

22.9941 

23.7774 

25.1863 

23.9991 

31.7280 

33.2481 

34.3396 

33.0898 

21.4951 

• 

* 

21.4951 

24.0276 

21.1480 

22.2431 

22.4178 

35.0459 

31.6895 

34.4745 

33.7035 

20.2042 

21 .3026 

22.2055 

21 .2565 

21.2458 

21.7637 

21 .8649 

21.6598 

23.3563 

23.0670 

24.6959 

23.7403 

23.5101 

24.8431 

25.1943 

24.5595 

21.6820 

22.0981 

24.5601 

22.7516 

24.4443 

26.1959 

26.0826 

25.7144 

34.2596 

36.0632 

38.6751 

36.2629 

26.6291 

26.7963 

30.0380 

27.8217 

26.7321 

27.4697 

27.0320 

27.0798 

24.5245 

25.8640 

25.3439 

25.2423 

24.6126 

25.0104 

23.2830 

24.1727 

27.0922 

26.0323 

27.2838 

26.7962 

25.9458 

27.7406 

26.9290 

26.8640 

24.5823 

25.1796 

26.0312 

25.2541 

23.271 1 

24.9469 

27.0911 

26.1055 

26.7620 

28.8910 

32.8542 

29.7204 

29.8345 

* 

• 

29.8345 

32.0829 

_   33.5646 

34.4412 

33.3749 

26.4627 

26.0256 

28.5626 

27.0708 

23.2716 

24.6092 

25.7585 

24.5579 

27.6457 

28.4413 

29.1192 

28.4523 

23.6360 

27.9531 

24.4552 

25.2214 

16.7540 

21.0399 

23.9247 

20.2377 

20.1176 

22.3414 

23.3358 

21.9420 

23.4835 

25.1104 

26.8618 

25.3035 

17.2596 

15.6379 

17.4909 

16.8191 

27.4234 

30.1623 

24.9073 

27.2549 

20.1040 

19.4649 

21.4693 

20.3613 

29.5550 

30.8866 

33.0425 

31.0973 

36.0331 

33.2270 

37.5425 

35.5478 

26.0401 

27.8393 

26.6558 

26.7955 

25.3757 

26.4092 

27.9871 

26.6878 

23.0587 

23.3443 

24.0921 

23.5076 

33.3302 

34.0633 

34.4832 

33.9454 

26.0822 

23.6065 

35.6323 

28.8604 

23.9289 

24.9699 

26.0331 

24.9976 

21.8949 

22.2776 

23.5145 

22.5756 

25.6651 

26.3392 

28.4969 

26.8343 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


050281  

050282  

050283  

050286  

050289 

050290  

050291  

050292  ...: 

050293  

050295  

050296  

050298 

050299 

050300  

050301  

050305  ; '. 

050308  

050309  

050312  

050313  

050315  

050320  

050324  

050325  

050327  

050329  

050331  ; 

050333  'f 

050334  

050335  

050336 

050342  

050348  

050349  

050350 

050351  

050352  

050353 

050355  

050357  

050359  

050360 

050366 

050367  

050369  

050373  

050376  

050377  

050378  

050379  

050380  

050382 

050385  

050388  ; 

050390  

050391  

050392  

050393  

050394  

050396  

050397  

050401  

050404  


Average 

hourly  wage 

FY  2002 


24.2251 

25.4428 

31.7669 

19.4241 

30.4750 

29.6796 

29.4029 

20.8410 

24.1875 

21.7883 

28.3906 

23.2006 

25.5035 

25.9228 

21.1403 

36.7908 

28.9284 

25.3515 

26.0015 

25.6827 

22.7359 

32.4809 

25.3694 

23.6327 

25.6450 

21.6984 

25.0230 

19.1449 

34.2557 

22.9926 

21.3402 

20.8255 

25.1085 

15.0667 

26.4161 

24.8121 

26.4262 

23.2699 

21.0969 

24.5345 

21.7548 

31.7583 

19.6823 

30.7328 

26.2234 

27.8275 

28.0990 

17.0012 

26.9101 

18.4278 

31.9578 

25.9244 

* 

22.0122 
24.2700 
20.0615 
22.9430 
24.1981 
23.1526 
25.3729 
20.6397 
18.4593 
15.9839 


Average 

hourly  wage 

FY  2003 


25.2699 

26.4698 

32.3270 

20.6191 

32.2125 

31.5000 

30.9334 

21 .4357 

17.1935 

25.4405 

30.0984 

22.4000 

24.6751 

26.0298 

24.7987 

36.6981 

30.3887 

25.5221 

26.0172 

28.9126 

22.5906 

31.6571 

26.8313 

22.6353 

31.1527 

24.2134 

25.2110 

14.1808 

34.3956 

22.9335 

22.0203 

22.4510 

29.3364 

T5.4536 

27.2368 

25.2436 

27.7489 

24.1009 

41.4710 

24.3540 

19.7653 

33.3592 

22.0442 

31.7487 

26.6627 

29.9749 

28.4026 

11.6463 

27.8389 

24.2408 

31.5962 

26.3968 

27.1692 

17.6762 

25.8556 

19.0832 

24.9003 

25.4028 

23.1641 

25.7580 

23.3212 

16.4845 


Average 

hourly  wage 

FY  2004 


25.7832 

35.1831 
19.7351 
34.9651 
31.9510 
28.3451 
27.6114 

• 

25.4332 
33.5948 
26.1833 
26.9870 
26.6700 
22.7711 
38.7597 
31.6790 
25.5367 
28.2557 
25.0948 
23.6638 
31.9686 
28.4931 
26.6326 
33.0549 
26.6341 
21.5193 
15.6929 
37.2336 
23.9713 

* 

23.0282 
28.9864 
15.6042 
27.2573 
27.4042 
32.6772 
24.8223 

• 

25.2126 
22.9175 
35.9032 
23.4696 
32.6760 
28.0909 
30.4697 
30.3530 
14.3889 
30.4937 
27.5150 
35.1536 
26.8949 

• 

15.6834 
25.7881 
20.2887 
21.8139 
26.4918 
25  1869 
28.4161 
24.7280 

• 

20.0233 


Average 

hourly**  wage 

Oyrs) 


25.1246 

25.9126 

33.1816 

19.9268 

32.5458 

31.0288 

29.5051 

23.1188 

20.0134 

24.2106 

30.6658 

23  8635 

25.7710 

26.2233 

22.8646 

37.4248 

30.3648 

25.4704 

26.8194 

26.4529 

23.0139 

32.0209 

27.0063 

24.1679 

29  6283 

24.1720 

23.7909 

16.0637 

35.3386 

23.3018 

21.6868 

22.0864 

27.7954 

15.3828 

26.9829 

25.8956 

28.8662 

24.0722 

27.5904 

24.7119 

21.4664 

33.7039 

21.8093 

31.7233 

27.0127 

29.3692 

28.9347 

14.7469 

28.3969 

22.7721 

32.9076 

26.4027 

27.1692 

18.4348 

25.2656 

19.7798 

23.1475 

25.4171 

23.8865 

26.5200 

22.8187 

18.4593 

17.3758 


*  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 

"  Based  on  the  sum  o(  the  salaries  and  hours  coinputed  for  Federal  F/s  2002,  2003.  and  2004. 


•  DerK>tes  wage  data  not  available  for  ttie  provider  for  ttiat  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

050406 

17.8596 

21.5282 

23.0438 

20.5476 

050407 

-  30.8346 

32.0753 

33.2894 

32.0587 

050410 

19.8508 
33.1943 
25.9723 
23.3005 
23.4936 

17.1718 
33.1718 
24.5471 
23.3862 
25.1449 

19.8436 

* 

26.8815 
24.4608 
26.4357 

18.9151 

050411 

33.1828 

050414 

25.7060 

050417         

23.7300 

050419  

25.0021 

050420  

23.5438 

26.4201 

26.7537 

25.5652 

050423  :. 

21.3552 

24.8113 

26.5188 

24.3189 

050424  

24.0727 

25.9378 

27.5273 

25.9000 

050425  

35.3712 

33.7276 

37.7347 

35.6925 

050426  

29.0120 

26.7941 

30.9610 

28.8680 

050427  

16.4330 

31.4154 

25.8360 

23.8810 

050430  

21.2275 

25.2322 

31.5171 

24.6961 

050432  

24.5630 

26.0686 

28.2074 

26.3472 

050433  

18.9021 

17.7980 

14.3846 

17.2267 

050434 

* 

24.0017 

* 

24.0017 

050435  

23.3426 

22.5428 

22.6561 

22.8168 

050438  

23.2583 

25.3763 

26.5535 

25.0490 

050440  

22.5400 

25.4767 

28.2209 

25.3120 

050441  

31.8774 
17.2875 

33.4696 
16.8897 

36.6680 
18.0063 

33.8900 

050443  

17.3814 

050444  

22.4530 
22.3422 

22.6469 
20.361 1 

23.5299 
20.0104 

22.8500 

050446  

20.8646 

050447  

18.9851 

24.4339 

25.7274 

23.3050 

050448  

21.7718 

22.6612 

26.6967 

23.5469 

050449  

23.4614 

« 

« 

23.4614 

050454  

30.0792 

30.3063 

34.4813 

31.6390 

050455 

19.8577 

20.5575 

23.8527 

21.3319 

050456 

18.1585 

17.5846 

23.7594 

19.3948 

050457  

32.1910 

34.2116 

37.4570 

34.4455 

050464  ; 

25.7710 

25.8092 

31.4768 

27.7900 

050468  

22.2926 

22.9771 

17.8128 

20.5312 

050469  

24.5205 

« 

25.7995 

25.2381 

050470  

16.0805 

15.7765 

21.2996 

17.4624 

050471  

27.1597 

29.4705 

32.3570 

29.6121 

050476  

24.0253 

25.9458 

25.9711 

25.3460 

050477  

27.5819 

30.8781 

32.1676 

30.2255 

050478 

26.3306 

28.1829 

28.3893 

27.6685 

050481  

27.7973 

28.5320 

29.4912 

28.6205 

050482  

16.0114 

21.6091 

23.0016 

19.2164 

050485  

24.6906 

25.2723 

23.8237 

24.5767 

050488  

31.7481 

33.8291 

37.2438 

34.4285 

050491  

27.4600 

27.7412 

29.2987 

28.1988 

050492  

20.5030 

23.4977 

23.7383 

22.6518 

050494  

29.1296 

30.2875 

30.7725 

30.1010 

050496  

34.9704 

32.7474 

35.7115 

34.4409 

050497  

15.4115 

• 

14.4481 

14.9306 

050498 

26.1716 

27.6099 

28.2196 

27.3481 

050502  

25.3701 
23.3745 

27.2724 
25.7668 

27.9506 
26.7924 

26  8641 

050503 

25.3905 

050506  

25.0333 

27.1555 

30.4731 

27.5747 

050510  

33.7481 
34.4368 
33.7321 
26.1969 
22.0985 
36.2127 
31.2522 
26.4014 
18.9155 
21.3948 

36.2548 
36.0785 
37.3440 
25.3450 
23.6067 
37.0295 
32.1272 
26.8814 
21.1741 

• 

39.6005 
39.0767 
36.3131 
30.0359 
23.4131 
38.9158 
-  33.8053 
29.0004 
23.9177 
22.7311 

36  5514 

050512  ; 

36  6044 

050515  „ 

35  7452 

050516  

27  0104 

050517 

22.9981 

050522  

36.9675 

050523  

32.431 1 

050526 .' 

27  4593 

050528  

21.3604 

050531  

22.0660 

050534 

24.0001 

24.4038 

26.7941 

25.0949 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


050535 

050537 

050539 

050541 

050542 

050543 

050545 

050546 

050547 

050548 

050549 

050550 

050551 

050552 

050557 

050559 

050561 

050564 

050565 

050566 

050567 

050568 

050669 

050570 

050571  , 

050573 

050575  . 

050577  . 

050578  . 

050679  . 

050680  . 
050581  . 

050583  . 

050584  . 

050585  . 

050586  . 

050588  . 

050589  . 

050590  . 

050591  . 

050592  . 
050594  . 

050597  . 

050598  . 

050599  . 
050601  . 

050603  . 

050604  . 

050608  . 

050609  . 
050613  . 

050615  . 

050616  . 
050618  . 

050623  ., 

050624  .. 

050625  .. 
050630  .. 
050633  .. 
050636  .. 
050638  .. 
050641  .. 
050644  .. 


"Average 

hourly  wage 

FY  2002 


*  OefKites  wage  data  not  available  fof  the  provider  for  that  year. 

*•  Based  on  the  sum  of  ttie  salanes  and  hours  computed  for  Federal  F/s  2002,  2003,  and  2004. 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


26.8511 

24.0354 

23.3846 

36.6149 

17.7737 

21.6795 

31.7280 

38.8087 

37.7681 

29.8516 

28.9615 

25.6588 

24.8084 

20.3239 

22.2562 

24.7866 

33.4423 

24.2091 

20.8349 

22.3448 

25.0787 

20.5376 

27.3429 

25.8619 

24.0154 

25.6589 

20.7090 

23.5487 

28.9009 

29.9348 

24.6962 

24.9807 

25.8800 

19.5805 

24.2824 

23.1850 

24.5472 

23.8880 

24.4797 

25.0209 

22.1174 

27.7002 

23.3280 

23.9202 

26.0892 

29.7417 

21.7031 

35.4034 

18.1664 

33.5028 

30.2413 

27.5682 

24.9843 

21.4895 

27.5832 

26.4659 

27.5816 

24.2120 

25.4283 

23.5257 

18.2159 

17.1258 

22.1489 


Average 

hourly  wage 

FY  2003 


27.7626 
26.2342 
23.7778 
37.0551 
21.8129 
22.4134 
33.6302 
39.4266 
37.7633 
30.3336 
30.0948 
26.5515 
26.1042 
20.6068 
23.8340 
26.3799 
34.2065 


21.7712 
26.2588 
21.9313 
27.3294 
26.8965 
26.2226 
25.9380 
27.8579 
25.2861 
32.0554 
32.0245 
22.7522 
26.0580 
26.2664 
24.5294 
26.4446 

• 

27.0506 
23.7918 
25.1100 
26.7662 
23.8267 
28.7415 
23.1209 
25.1622 
26.3782 
29.7734 
24.9032 
36.4669 
20.9171 
34.8949 
34.9768 
25.8698 
25.0016 
22.3548 
28.6475 
22.4030 
29.3665 
25.2915 
27.8165 
25.0214 
15.6375 
17.9379 


Average 

hourly  wage 

FY  2004 


29.7904 
25.1292 
24.1196 
41.1980 
21.2846 
24.0333 
33  4322 
42.8053 
40.6483 
32.3944 
31.6709 
29.0938 
28.6834 
24.9755 
25.8401 
25.3299 


24.0648 
27.8475 
20.8324 
27.7955 
29.9470 
29.1716 
27.2328 
23.1358 
26.4806 
31.1695 
34.9794 
27.2431 
28.9696 
30.0427 
24.5544 
26.0595 

• 

30.5453 
27.9845 
27.0535 
28.6151 
25.9545 
30.8029 
24.5542 
31.1703 
27.7684 
32.3033 
25.0996 
42.0018 
20.79§4 


29.4322 


29.9553 
23.4665 
29.6612 
27.7052 
30.2883 
23.2573 
21.0088 
21.5030 
28.4054 


Average 

hourly"  wage 

(3yrs) 


28.1965 

25.1574 

23.7754 

38.3379 

19.9901 

22.7542 

32.9305 

40.3552 

38.6518 

30.8485 

30.2918 

27.1362 

26.5676 

21.7907 

24.0476 

25.4887 

33  8236 

24.2090 

20.8349 

22.6946 

26  4308 

21.0880 

27.4880 

27.6972 

26.5115 

26.2959 

23.6994 

25.0050 

30.6550 

32.4397 

24.7685 

26.6705 

27.5806 

22.7601 

25.5822 

23.1850 

27.6351 

25.1893 

25.5262 

26.8393 

23.8223 

29.1185 

23.6763 

267495 

26.7559 

30.6813 

23.8892 

37.9795 

19.9529 

34.1686 

32.5464 

27.6985 

24.9928 

21.9734 

28.6716 

23.9161 

28.9346 

25.7731 

27  9289 

23.9123 

18.1465 

19.2373 

25.2877 


27256 


Federal  Register / Vol.  68.  No.  96 /Monday,  May  19,  2003 / Proposed  Rules 


Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rules 


27257 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly'*  wage 

(3yrs) 

050662  

35.0989 

38.9592 

40.9243 

38.2885 

050663  

24.9110 

22.7770 

22.9161 

23.2174 

050667  

27.5045 

26.9236 

31.4906 

28.5908 

050668  

61.7751 

57.8627 

• 

59.6272 

050670 

24.6101 

24.1626 

• 

24.3757 

050674  

32.4807 

33.7845 

36.8871 

34.4747 

050676  

20.2087 

16.3948 

24.3105 

19.1193 

050677  ; 

33.6070 

34.0936 

• 

33.8463 

050678  

22.7756 

25.2143 

27.1337 

25.0885 

050680  

31.4839 

31.9166 

32.2371 

31.8875 

050682  

17.3566 

19.8107 

23.0983 

19.8665 

050684  

23.3697 

24.2792 

23.7443 

23.7986 

050685  ,. 

35.1307 

30.4194 

• 

32.6498 

050686  

33.4420 

34.8278 

* 

34.1349 

050688  : 

31.0648 

34.9936 

36.5555 

34.8315 

050689  

30.9399 

34.0571 

37.5449 

34.4378 

050690  

34.8112 

36.7516 

41.1385 

37.6299 

050693 

25.5662 

29.1213 

32.6638 

29.3244 

050694  

23.5572 

25.1964 

25.8299 

24.8850 

050695  

24.4301 

26.2838 

27.8742 

26.2576 

050696  

28.3291 

29.6685 

29.9410 

29.3284 

050697  

18.2338 

24.1116 

18.5357 

19.9903 

050698  

• 

24.9559 

• 

24.9559 

050699  

17.5296 

23.4611 

26.3932 

21.9529 

050701  

24.3055 

26.4901 

28.4650 

26.3518 

050704  

22.7618 

25.6565 

24.6072 

24.3668 

050707  

27.8958 

28.2637 

27.7366 

27.9699 

050708  

24.8647 

24.5606 

22.1605 

23.8703 

050709  

19.4977 

21.8770 

22.7897 

21.4220 

050710  

27.5828 

30.5918 

33.7204 

30.7878 

050713  

16.8538 

18.2822 

19.0071 

18.0075 

050714  

30.1925 

30.3290 

30.3262 

30.2901 

050717  

28.7973 

31.5021 

33.0719 

31.0905 

050718  

18.0940 

22.5989 

21.7835 

21.3483 

050719  

23.0833 

• 

22.0997 

22.4754 

050720  

25.8677 

• 

26.1941 

26.0295 

050723  .r... 

* 

32.0291 

33.0797 

32.5951 

050725 ; 

« 

* 

20.6592 

20.6592 

050726 

* 

* 

25.8742 

25.8742 

060001  

21.1819 

21.4562 

23.1548 

21.9595 

060003  '. 

20.4682 

21.9043 

23.0807 

21.8505 

060004  

21.4496 

22.9265 

25.0037 

23.2681 

060006 ;.... 

20.0213 
18.2977 

21.0003 
19.3071 

21.8609 
22.2747 

21.0085 

060007  

19.9022 

060008  : 

18.4590 

18.7097 

19.8803 

19.0217 

060009  

22.7164 

23.9272 

24.1285 

23.6009 

060010  

23.6827 
22.3458 
19  4932 
19.1256 
24.3210 
23.2469 
20.2408 
21.5083 
18.8985 
21.0830 

24.2735 
22.2058 
21.2980 
23.5248 
25.7701 
23.6015 
20.2361 
21 .8478 
19.7348 
2?.8059 
22.4731 
24.3658 
22.1717 

25.9341 
25.4458 
22.6374 
23.3954 
25.9159 
27.6338 
22.9300 
21.0581 
20.9025 
19.8819 

24.6424 

06001 1  

23.3434 

060012 

21.1159 

060013 

21.9829 

060014 

25  3595 

060015  

24.8106 

060016 

21.1421 

060018  ; :.. 

21.4599 

060020  

19.8893 

060022  

21.2558 

060023  

21.5475 
22.9185 
22.0713 

24.3749 
25.2409 
25.1480 

22.8346 

060024  

24.2358 

060027  

23.2185 

060028  

23.1792 
18.2938 
20.3452 

24.2985 
19.8498 
21.2612 

27.3340 

* 

22.8309 

24.9108 

060029  

19  0675 

060030  

21.5553 

060031  

22.5067 

23.3995 

23.8781 

23.2637 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


*  Denotes  wage  data  not  availalile  for  tlie  provider  tor  ttiat  year. 

"Based  on  ttw  sun  o(  the  salaries  and  tK>urs  computed  tor  Federal  FYs  2002.  2003.  and  2004. 


060032  

060033  

060034  

060036 

060037  

060038  

060041  ,'. 

060042  

060043  

060044 

060046  

060047 : 

060049  

060050  

060052  

060053  

060054  

060056  

060057  

060058  

060060 

060062 

060064  

060065  

060066  

060070 

060071 

060073  

060075  

060076  

060085  

060088  

060090  

060096  

060100  

060103  

060104  

060107 

060108  

060109  

060110  

070001  

070002  ' 

070003  

070004  

070005  

070006  

070007  

070008  

070009  

070010  

070011  

070012  

070015  

070016  

070017  

070018  

070019 

070020  

070021  

070022  

070024  

070025  [ZZ 

'  Denotes  wage  data  not  available  for  tfie  provider  for  tfiat  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


22.8123 
16.0760 
23.2816 
18.5988 
15.4513 
14.3249 
19.1263 
20.8597 
13.4443 
20.8673 
«  22.2699 
17.1534 
23.0613 
19.0832 
14.8729 
18.0232 
20.4160 
18.1263 
25.4185 
13.8539 
15.6018 
16.8640 
22.7797 
24.5572 
17.2537 
18.8960 
17.4068 
17.0846 
23.8724 
20.3265 
14.3409 
13.7174 
16.3760 
20.8937 
23.9305 
23.5083 
21.1820 
21.9221 


26.3596 

26.1768 

27.5200 

24.2567 

26.9151 

28.6413 

26.3313 

24.2971 

24.1871 

29.2194 

23.0883 

28.8067 

28.1204 

24.4633 

26.0424 

30.6864 

24.9249 

25.9964 

26.3043 

26.9111 

24.8948 

25.4345 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


24.7678 
17.8514 
24.3652 
18.6521 
15.7495 
16.6525 
19.5872 
19.3967 
15.4073 
21.3102 
22.6819 
17.9173 
25.9592 

• 

16.0543 
19.4746 
19.7753 
21.9586 
24.6599 
16.4504 
19.4418 
17.1032 
28.8746 
24.4554 
17.5556 
19.2220 
17.6452 
18.4971 
25.0552 
22.9426 
10.9724 
20.721 1 
16.5321 
21.9951 
24.8116 
24.4962 
24.4248 

• 

19.1327 
27.3180 

27.7441 
26.6881 
28.1721 
25.4310 
27.6733 
33.6291 
28.0875 
25.1362 
24.9408 
28.3168 
24.8206 
37.5917 
29.2693 
28.4833 
27.5515 
32,6301 
26.2348 
26.6203 
29.4596 
27.2423 
26.3544 
27.3592 


25.5628 
16.7266 
26.2141 
18.1954 
17.1258 
15.3718 
20.8745 
22.5613 
19.1085 
25.6112 
24.0645 
18.1662 
25.3425 
20.4386 
18.2354 
22.2894 
20.9346 
21.9389 
24.4012 
20.3154 
21.0586 
19.0995 
29.1806 
29.2179 
14.6820 
22.6894 
2ai385 
16.5027 
27.2654 
23.6266 
15.6918 
22.9170 

• 

20.0869 
27.4972 
26.7150 
26.8237 

• 

19.0011 

• 

31.3494 
29.9592 
28.1101 
29.7864 
25.7207 
29.8173 
32.6824 
29.0734 
24.3907 
25.4576 
30.4192 
24.9457 
34.9099 
30.0614 
31.2173 
29.2978 
33.8654 
27,9838 
28.4084 
30.0915 
29.2864 
28.3460 
28.3017 


Average 

hourly"  wage 

Oyrs) 


24.4445 

16.8791 

24.6650 

18.4720 

16.1605 

15.5616 

19.8909 

20.7473 

15.9780 

22.7216 

23.0457 

17.7570 

24.9252 

19.8467 

16.3844 

19.8382 

20.3624 

20.8180 

24.8132 

16.7670 

18.5977 

17.6743 

26  8320 

26.0872 

16.5806 

20.3042 

18.3916 

17.3443 

25.3696 

22.3373 

13.4494 

18.6644 

16.4540 

21.0065 

25.4548 

24.9461 

23.9979 

21.9222 

19.0448 

27.3180 

31.3494 

27.9941 

26,9593 

28.5044 

25.1218 

28.0976 

31.8244 

27.8655 

24.6106 

24.8664 

29.3329 

24.2870 

33.4527 

29.1548 

27.8518 

27.4590 

32.4296 

26.4038 

27.0418 

28.7001 

27.8032 

26.5801 

27.0096 
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Piovider  No. 


070027  

070028  

070029  

070030  

070031 : 

070033  

070034  

070035  

070036  

070038  

070039  .: ^ 

080001   ; 

080002  : 

080003  

080004 

080006  

080007 

090001 

090002 ; 

090003  

090004 ; 

090005  

090006  

090007  

090008  

090010  

090011  _ 

WOOOI   

100002  

100004  

100006  

100007  

100008  

100009 : 

100010  

100012  

100014  

100015  

100017  ; 

100018  : - 

100019  '. 

100020 

100022  

100023 

100024 

100025  ; 

100026  : 

100027  

100028  : 

300029  

100030  ...: 

100032  

100034  

100035  : 

100038  

100039  

100040  

100043  

100044 

100045  

100046  

100047  

100048  

'  Denotes  wage  data  not  available  for  ttie  provider  for  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

26.8450 

25.9279 

26.8236 

26.5341 

25.7492 

26.7286 

28.2078 

26.9036 

23.9682 

23.8427 

25.8107 

24.5347 

22.1578 

* 

* 

22.1578 

24.1198 

25.6347 

25.5880 

25.0884 

31.4736 

34.1591 

35.8504 

33.8348 

29.4916 

30.0744 

32.4220 

30.6177 

24.1423 

24.5996 

25.9776 

24.8552 

29.9470 

31.2961 

32.4920 

31.2720 

• 

26.3126 

« 

26.3126 

22.3356 

• 

32.6059 

29.3416 

24.8833 

26.8887 

28.0859 

26.6310 

20.1965 

20.9385 

23.7309 

21.6786 

23.1275 

24.8200 

24.8199 

24.2173 

22.9706 

21.7344 

24.2251 

22.9785 

22.6671 

20.9399 

20.9757 

21.4333 

21.3746 

21.5415 

23.4933 

22.1686 

21.5751 

23.0365 

7.5651 

17.9081 

21.5726 

20.6550 

23.5159 

21.8418 

23.1268 

27.1087 

22.7014 

24.0752 

25.5054 

25.9717 

28.7417 

26.801 1 

26.3074 

26.8690 

28.6142 

27.2997 

22.0957 

22.9658 

23.7111 

22.9438 

29.2840 

24.6668 

25.8430 

26.6042 

25.2708 

• 

19.3212 

22.1162 

23.6616 

25.9373 

* 

24.7397 

26.6349 

27.6038 

31.7710 

28.7553 

20.2157 

22.0101 

21.7561 

21.3158 

21.0222 

21.5772 

.   21.6362 

21.4258 

15.4149 

16.1638 

15.6306 

15.7493 

21.2293 

21.6922 

23.3307 

22.1620 

22.1590 

22.5317 

23.9004 

22.9055 

20.8381 

21.6416 

22.7706 

21.7804 

22.1741 

22.6370 

23.7460 

22.8738 

23.0637 

23.9582 

25.5614 

24.1330 

20.4659 

22.0244 

24.2602 

22.3053 

19.5770 

21.9875 

21.7566 

21.0988 

18.0654 

18.9383 

22.1272 

19.7135 

19.8655 

20.1417 

21.1905 

20.4341 

21.6388 

22.6587 

24.2154 

22.8672 

23.5462 

25.8297 

24.2201 

24.5270 

20.7816 

21.7421 

23.1885 

21.9438 

26.5695 

27.4235 

27.9072 

27.2953 

19.1787 

20.2034 

21.8111 

20.3897 

22.1332 

22.9872 

24.4070 

23.2018 

19.4529 

20.1360 

21.2568 

20.2991 

20.9461 

21.3742 

21.7970 

21.3789 

14.7916 

20.5889 

21.9900 

18.2354 

19.3371 

20.3751 

21.5305 

20.4329 

20.8950 

22.2553 

24.6814 

22.4835 

20.5952 

19.5604 

21.5303 

20.5938 

19.7451 

20.6543 

21.6415 

20.6364 

19.5282 

20.0099 

22.2146 

20.5533 

23.8117 

21.3519 

22.6349 

22.5792 

24.5864 

24.9548 

25.6018 

25.0869 

21.7861 

23.3111 

23.8060 

22.9806 

18.6321 

19.5154 

21.3865 

19.8692 

18.8206 

20.7688 

21.7738 

20.4584 

22.7236 

22.9474 

23.9952 

23.2248 

21.0228 

22.8096 

30.3359 

24.4856 

21.3028 

23.2027 

24.2746 

22.8753 

20.6068 

21.4971 

24.3522 

22.2329 

15.7790 

17.3663 

17.5533 

16.9309 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


100049  

100050  

100051  

100052  

100053  

100054  

100055  

100056  

100057  

100060  

100061  „ 

100062 

100063  

100067  

100068  

100069  

100070  

100071  , 

100072  

100073  

100075  

100076  

100077 

100078  

100080  

100081 

100084  

100086  

100087  

100088  

100090 

100092  

100093  

100098  

100099 

100102  „ 

100103 "■ 

100105  

100106 

100107  

100108  

100109  

100110 : 

100112  

100113  

100114  

100117  

100118  

100121 

100122  

100124  

100125 

100126  ■ 

100127  

100128  

100130  

100131  

100132  

100134 

100135  

100137  

100138  

100139  „ 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 
hourly  wage 
FY  2002* 


19.1025 

17.9039 

17.9453 

18.1780 

19.6800 

21.1518 

18.8760 

21.8506 

19.5319 

23.5997 

22.9176 

21.4424 

18.4642 

18.4851 

19.8308 

17.3666 

20.0381 

17.7234 

20.5968 

22.2812 

19.4480 

17.8612 

19.0640 

19.2891 

22.7153 

15.4253 

22.7009 

23.3718 

23.6562 

20.5566 

19.7695 

20.1760 

16.8422 

20.8315 

15.7591 

19.7673 

18.7844 

21 .8268 

17.4958 

20.0719 

20.1125 

20.8370 

20.1853 

15.2128 

21.3489 

22.8178 

20.6962 

20.7323 

18.5842 

19.2643 

20.4022 

19.6097 

19.3103 

19.2122 

22.8826 

20.0947 

23.1822 

18.7863 

15.9733 

19.1865 

19.5562 

14.9539 

15.2532 


Average 

hourly  wage 

FY  2003 


20.9490 
17.8960 
19.3258 
19.6620 
21.6634 
20.9612 
19.1324 
23.1737 
22.3406 

• 

24.5277 
21.9054 
19.2510 
19.2168 
19.9648 
18.5789 
20.9592 
20.7461 
22.0317 
22.2425 
20.4604 
18.4815 
20.9482 
16.6003 
22.9720 
16.5149 
24.5682 
24.3067 
22.1764 
20.6667 
21.0431 
21.4601 
18.7153 
21.1723 
16.5271 
19.0193 
19.1222 
22.7793 
21.4342 
21.7553 
18.4127 
20.6007 
22.8127 
16.2109 
23.3380 
22.5326 
21.3085 
21.7067 
19.9033 
24.9765 
20.0867 
20.3232- 
21.4349 
20.5153 
23.5835 
21.0023 
24.6184 
19.5259 
16.9302 
19.7675 
20.9015 
•14.9760 
15.7378 


Average 

hourly  wage 

FY  2004 


21.8676 
20.0405 
19.9713 
18.6363 
23.7837 
21.8613 
19.6350 
25.9245 
24.4271 

* 

25.7559 

24.9807 

21.5620 

23.6270 

23.7197 

19.6037 

20.4770 

21.7675 

21.9184 

23.5843 

21 .8589 

19.6444 

22.2470 

17.4683 

22.7056 

16.4804 

23.5435 

25.2375 

26.2514 

23.6270 

22.5894 

25.4630 

20.2949 

20.0639 

16.1165 

21.6772 

20.3633 

24.5464 

18.5389 

23.3789 

15.1791 

22.3671 

24.2271 

16.9325 

20.6110 

25.3699 

23.2994 

24.1105 

23.1100 

23.6638 

14.8231 

22.4185 

21.7977 

21.0153 

24.4104 

20.2478 

25.4186 

21.1446 

18.3392 

20.3831 

* 

16.4384 
18.2187 


Average 

hourly**  wage 

(3yrs) 


20.6412 

18.6106 

19.1475 

18.8133 

21.6611 

21.3455 

19.2002 

23.6383 

21.9677 

23.5997 

24.3953 

22.7317 

19.9030 

20.3382 

21.3073 

18.6041 

20.4616 

20.3419 

21.5398 

22.7262 

20.5692 

18.6617 

20.8144 

17.7417 

22.7946 

16.1357 

23.6450 

24.3294 

24.0027 

21.6062 

21.1520 

22.1148 

18.6499 

20.7185 

16.1278 

20.1082 

19.4145 

23.0784 

19.1251 

21.7356 

17.6124 

21.2613 

22.5089 

16.1723 

21.7279 

23.4863 

21.7923 

22.1068 

20.5301 

22.5106 

17.8809 

20.8356 

20.8062 

20.2670 

23.6230 

20.4482 

24.4498 

19.8043 

17.1001 

19.7887 

20.2591 

15.4793 

16.3579 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
WAGES-.Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

100140  

100142  

100146   

19.0584 

18.4113 

21.3359 

15.2348 

21.5057 

23.8489 

20.4068 

18.4779 

22.6195 

10.7818 

23.3121 

22.3053 

20.3110 

22.6622 

21.2309 

23.2969 

20.3167 

20.3017 

19.3005 

14.8826 

17.1337 

21.9807 

20.5442 

24.3089 

24.4284 

23.0849 

21.5388 

18.9510 

23.0654 

20.8535 

26.5962 

21.0647 

23.8729 

20.2193 

20.1171 

20.7029 

23.3903 

21.8545 

20.7516 

21.1263 

21.1818 

22.7335 

21.8246 

21.2321 

20.2233 

21.8628 

21.5059 

21.8808 

20.8810 

18.2350 

22.5650 

18.7526 

19.8002 

21.6360 

20.6942 

23.2408 

20.8252 

19.4481 

21.0606 

17.1063 

18.6938 

20.8041 

20.5352 

20.2288 
17.7250 
20.8381 
17.1566 
25.4269 
26.6143 
21.6715 
20.0348 
24.2188 
15.0633 
22.6942 
23.3612 
24.2950 

• 

22.2419 
25.7676 
23.0121 
21.6397 
21.2469 
15.7827 
18.3828 

* 

21.2532 
24.6595 
25.1037 
23.9633 
22.7781 
17.9048 
22.2063 
21.4988 
27.1295 
22.0526 
24.8878 
21.1922 
20.3436 
20.4678 
22.8236 
23.0431 
21.6367 
21.7239 
22.0176 
22.7116 
24.6233 
23.2263 
21.8962 
22.3567 
22.4619 
22.7301 
24.9691 
19.7259 
23.4169 
21.5712 
20.1459 
24.3355 
21.7886 
23.2712 
23.3747 
23.2242 
21.3495 
14.1059 
19.1097 
22.4495 
21.4386 

22.6326 
20.0689 

17.2835 
22.9193 
26.a'>64 
23.0820 
20.7649 
23.1045 
19.3145 
23.4877 
24.4326 
23.8001 

• 

23.7327 
26.8139 
24.6276 
22.5755 

• 

17.6051 
19.7190 

• 

21.0474 
26.8740 
24.4295 
22.8536 
24.7990 
18.1320 
24.4575 
23.4760 
26.6653 
24.2299 
24.8120 
22.2613 

* 

24.1482 
23.5479 
26.0933 

• 

22.6259 
24.4995 
24.0291 
24.9733 

* 

21.1051 
22.7403 
23.9971 
23.8070 

• 

21.0039 
25.0408 
22.8325 
21.8906 
24.0421 
23.7286 
26.7664 
24.6513 
24.940§ 
23.0650 
14.6992 
20.4142 
23.2812 
23.4876 

20.6848 
18.7079 
21.0641 

100147  

100150 - 

16.5550 
23.1341 

100151 

25.9003 

100154          

21.7335 

100156            

19.8064 

100157  

100159  

100160  

100161  

23.3126 
15.1520 
23.1680 
23.3822 

100162                

22.8069 

100165  

22.6623 

100166              

22.3765 

100167         

25.3034 

100168  

22.6616 

100169  

21.5513 

100170   

20.1922 

100172  

16.0261 

100173  

18.4365 

100174  

21.9807 

100175   

20.9357 

100176  ,. 

25.2920 

100177 

24.6550 

100179  

23.2786 

100180  

23.1132 

100181  

18.3165 

100183  

23.2115 

100187  

21.9203 

100189  : 

100191  ;. 

26.7935 
22.5063 

100200  

100204  

100206  

100208  

24.5400 
21.2482 
20.2327 
21.8277 

100209  

100210  : 

100211  

23.2587 
23.6634 
21.1977 

100212  

100213  

100217 

21.8401 
22.6205 
23.1695 

100220 

100221  

100223 : 

100224  

23.7248 
22.1854 
21.1071 
22.3391 

100225  

100226  

22.6579 
22.8491 

100228 

22.9269 

100229  

100230  

100231  :. 

19.5689 
23.8884 
20.8200 

100232  :.. 

20.6484 

100234 

23.3485 

100236  : 

22.0173 

100237  

24  3476 

100238  

22  9237 

100239  .7 

22  4134 

100240  .-.-. 

21  8213 

100241  

153546 

100242 

194632 

100243 

22  2413 

100244  

21.8968 

*  Denotes  wage  data  not  available  tor  ttw  provider  for  Hiat  year. 

"  Based  on  ttie  sum  o<  ttie  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  ar)d  2004. 
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TABLE  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

21.9247 

23.5614 

26.6552 

23.9760 

21.2988 

22.1553 

23.7614 

22  4427 

18.1397 

18.4932 

21.3942 

19.2694 

19.8079 

22.0976 

22.6481 

21.5857 

22.4778 

22.6517 

23.4448 

22.8823 

19.5523 

20.4410 

23.2068 

21.2034 

21.0284 

20.7228 

22.9793 

21.5458 

21.2786 

22.4844 

23.7315 

22.4906 

20.0300 

22.0790 

24.5699 

22.2126 

21.1160 

21.4991 

24.0960 

22.2834 

24.9183 

21.2413 

23.4255 

23.0969 

21.0927 

22.7137 

23.8006 

22.3809 

19.9491 

21.7410 

22.4616 

21.4161 

18.2291 

20.2664 

21.0688 

19.9095 

19.3623 

20.2821 

21.5258 

20.4415 

21.7430 

22.8054 

23.3558 

22.6691 

24.0538 

23.5414 

26.0297 

24.5763 

22.5114 

26.0271 

25.0014 

24.5239 

16.7148 

20.8217 

16.8468 

18.0052 

20.8695 

21.9823 

* 

21.4488 

•  21.4904 

23.2920 

23.1316 

22.6853 

24.1022 

24.8251 

25.4557 

24.8136 

19.7241 

14.9157 

25.2985 

18.4223 

22.5879 

23.1776 

24.6625 

23.4267 

18.1972 

19.0157 

• 

18.6075 

23.0142 

23.4729 

25.3382 

24.0569 

18.4884 

20.9256 

21.8279 

20.4704 

18.9448 

18.5716 

22.3046 

19.9187 

20.1150 

22.4535 

24.0561 

22.2069 

19.5158 

20.2149 

20.0125 

19.9219 

17.1450 

18.2792 

19.7061 

18.4215 

19.7733 

20.6096 

21.8791 

20.//// 

22.4568 

21.8105 

23.6147 

22.7129 

21.0601 

22.0325 

23.8762 

22.3201 

25.2523 

25.9135 

27.8969 

26.3641 

18.5265 

20.4972 

22  6308 

20.7088 

17.4306 

16.6452 

16.2944 

16.8215 

23.9104 

25.1930 

26.6265 

25.2350 

18.9823 

20.4028 

23.2149 

20.8820 

18.9160 

16.7833 

19.7781 

18.4998 

18.1787 

18.4463 

18.7642 

18.4629 

20.9926 

21.2600 

23.2279 

21.9187 

14.2398 

14.7571 

18.8371 

15.7745 

22.2537 

21.2970 

21.8808 

21.8184 

22.1480 

23.0577 

24.7007 

23.3525 

19.4617 

20.9687 

22.5988 

20.9702 

22.0546 

21.6512 

23.6182 

22.4827 

20.7345 

21.3945 

22.1471 

21.4330 

20.4232 

20.2493 

29.0965 

22.6398 

16.2484 

16.9161 

19.3200 

17.4907 

14.7081 

19.8976 

19.8351 

18.0251 

29.1670 

28.1695 

25.9474 

27.6479 

21.2150 

21.3694 

23.0779 

21.9337 

19.6412 

20.4656 

21.6618 

20.6037 

20.0553 

20.9219 

22.8695 

21.3219 

18.2014 

19.2685 

18.0744 

18.4929 

25.6335 

23.1939 

24.1447 

24.2752 

19.5554 

23.0724 

22.8541 

21.6751 

22.7950 

21.8646 

23.4610 

22.7096 

24.9234 

22.5481 

24.5675 

23.9890 

17.7396 

18.4508 

20.1710 

18.7818 

20.4998 

18.9817 

17.0608 

18.///6 

16.8083 

17.7796 

17.3095 

17.2984 

100246 

100248  

100249  

100252 

lopess 

10(0254  

100255  

100256  

100258  

10Q259 

100260 

100262  

100264  

100265  

100266  :. 

10(0267  ^. 

1010268  „, 

100269  ; , 

100270 : > 

100271  ; 

100275  „ 

100276  

100277  -. 

100279  

100280  

100281  : 

100282  

100284  

110001  

110002  

110003  

110004 

110005  

110006  

110007  

110008  

110009  „ 

110010  

110011  : 

110013  

110014  

110015  

1iq016  

110017 : 

110018  

iites ZZZZZZZZZZZZZZZZZ'ZZZl 

110024 

110025  .-: 

110026 '. 

110027  

1iq028  

110D29  

110030  

110031 

111 

111 

111 

111 

11 

11 

110039 

110040 


*  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 
Based  on  ttie  sum  of  ttie  salaries  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)*  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

'Average 

hourly**  wage 

(3yrs) 

20.2755 

20.1398 

20.8080 

20.4113 

25.2331 

25.0535 

25.5588 

25.2869 

20.6150 

21.2714 

22.7589 

21.5611 

17.2087 

17.5905 

19.2562 

17.9982 

21.3049 

22.2424 

19.7747 

21.0415 

21.4905 

22.8820 

21.6201 

22.0167 

15.6113 

18.8751 

21.9621 

18.7056 

16.8639 

17.1396 

18.9096 

17.6498 

19.2291 

18.9048 

22.1089 

20.1584 

17.2292 

17.2050 

17.6816 

17.3795 

20.0549 

20.7825 

20.5387 

20.4734 

17.7959 

17.9037 

21.7607 

19.3353 

16.7990 

17.8076 

19.9802 

18.2059 

16.3557 

17.4601 

18.6696 

17.5523 

17.0053 

17.9421 

18.2038 

17.7308 

18.5071 

18.0256 

19.4401 

18.6913 

19.1203 

18.8742 

21.7636 

19.8777 

16.3546 

16.9829 

19.9032 

17.6656 

22.4189 

23.4554 

• 

22.9140 

20.9575 

21.1513 

21.0518 

21.0559 

17.3438 

19.6361 

20.8793 

19.1178 

18.8321 

21.5042 

15.2336 

18.3234 

12.7625 

13.6626 

• 

13.1941 

16.4658 

17.9372 

15.2711 

16.4347 

22.3769 

24.4924 

23.6564 

23.5407 

20.1757 

20.1604 

19.6937 

20.0081 

21 .9798 

23.6127 

24.9264 

23.5306 

24.0893 

25.7416 

27.7261 

25.8462 

22.1070 

22.3641 

22.2908 

22.2542 

19.1839 

19.4635 

• 

19.3217 

24.3140 

22.7015 

24.0664 

23.6678 

23.1463 

22.2609 

24.5253 

23.3268 

16.6374 

19.0164 

18.8751 

18.1588 

22.7069 

24.0994 

25.7908 

24.2653 

19.3855 

19.0453 

20.6840 

19.7079 

21.5328 

23.7110 

25.1996 

23.4730 

16.9725 

15.9178 

16.9116 

16.5923 

16.9827 

* 

* 

16.9827 

16.9503 

16.8890 

« 

16.9211 

17.1195 

18.9904 

20.1024 

18.8017 

17.4157 

18.0418 

18.5513 

18.0235 

17.4558 

17.8454 

18.9464 

18.0488 

16.0597 

16.7800 

17.5567 

16.8549 

19.0764 

18.6822 

15.1316 

17.6555 

18.8491 

13.8787 

13.3943 

14.8763 

21.1837 

21.5683 

* 

21.4221 

15.9431 

16.6322 

17.9805 

16.8523 

16.7775 

18.1306 

19.2156 

18.0663 

19.3897 

21.2267 

21.9213 

20.8424 

25.2161 

20.1140 

18.4912 

20.6647 

16.4031 

16.5977 

18.7397 

17.2348 

18.3951 

18.4274 

22.5840 

19.8648 

19.8986 

18.9574 

20.5171 

19.8164 

15.9532 

16.0942 

18.0770 

16.7135 

16.4812 

16.8297 

17.7019 

17.0138 

22.5049 

26.5759 

26.3274 

24.9969 

19.7509 

17.5714 

17.7344 

18.2780 

17.7452 

18.4738 

20.3099 

18.8660 

19.3643 

18.8744 

19.5230 

19.2555 

21.1469 

20.6070 

21.1510 

20.9707 

18.3366 

19.4093 

19.7005 

19.1562 

18.0090 

19.5666 

19.8695 

19.1558 

20.3765 

16.1107 

* 

18.2840 

110041  

110042  t 

110043  

110044  

110045  

110046  

110048  

110049  

110050  

110051  

110054  

110056  

110059  

110061  

110062  

110063  

110064  

110065  

110066  

110069  

110070  

110071  

110072  

110073  

110074  

110075  

110076  

110078  

110079  

110080  

110082  

110083  

110086  

110087  

110089  

110091  

110092  

110093  

110094  

110095  

110096  

110097  

110098  

110100  

110101  

110103  

110104  

110105  

110107  

110108  

110109  

110111  

110112  

110113  

110114  

110115  

110118  

110120  

110121  

110122  

110124  

110125  

110127  


'  OerxXes  wage  data  not  available  for  the  provider  tor  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


110128 

110129 

110130 

110132 

110134 

110135 

110136 

110140 

110141 

110142 

110143 

110144 

110146 

110149 

110150 

110152 

110153 

110154 

110155 

110156 

110161 

110163 

110164 

110165 

110166 

110168 

110169 

110171 

110172 

110174 

110177 

110179 

110181 

110183 

110184 

110185 

110186 

110187 

110188 

110189 

110190 

110191 

110192 

110193 

110194 

110195 

110198  . 

110200 

110201  . 

110203  . 

110204 

110205  , 

110207  . 

110208  . 

110209  , 

110211  . 

110212  . 

110215  . 

110216  . 

120001  . 

120002  . 

120003  . 

120004  . 


Average 
urly  wage 
=Y2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

18.0835 

20.3046 

28.4942 

21.9309 

19.0001 

20.9442 

21.5571 

20.5238 

14.6011 

16.6915 

17.5272 

16.2937 

16.3943 

17.1820 

17.2924 

16.9658 

19.8639 

19  0305 

19.1891 

19.3419 

17.3504 

15.6668 

18.5125 

17.0191 

16.9629 

20.7827 

21.1235 

19.3927 

17.7915 

• 

• 

17.7915 

14.4935 

13.2710 

14.3027 

.  14.0327 

13.9525 

14.1203 

16.3359 

14.8326 

22.5926 

22.4254 

23.5876 

22.8713 

17.5112 

17.5678 

18.9425 

17.9918 

17.1835 

17.8499 

17.2250 

17.4052 

32.1975 

25.2525 

25.3618 

27.1829 

21.2909 

22.8322 

22.7366 

22.3193 

15.1324 

16.3837 

16.3352 

15.9536 

20.5068 

20.6972 

21.5300 

20.9068 

17.3761 

16.5286 

• 

16.9482 

16.5146 

16.4756 

16.1785 

16.4073 

16.3876 

16.0759 

• 

16.2355 

22.2861 

24.5776 

26.1275 

24  4282 

18.6637 

20.1183 

21.9411 

20.2136 

21.2160 

22.6605 

23.7801 

22.5540 

20.8030 

22.5604 

23.1047 

22.2007 

20.5049 

22.3822 

23.6665 

22.0307 

21.8058 

22.3181 

23.3426 

22.5338 

22.6648 

23.3750 

24.7083 

23.5314 

25.5296 

24.5313 

32.6386 

27.7697 

23.6803 

24.7005 

25.2396 

24.5635 

14.6199 

* 

• 

14.6199 

21.2796 

22.7831 

24.4715 

22.8933 

22.0767 

24.3673 

26.1423 

24.1256 

12.9798 

13.9591 

34.9028 

19.4061 

22.5148 

24.2899 

26.4248 

24.4133 

22.1920 

22.2761 

24.3379 

22.9563 

t7.7925 

17.3330 

19.1991 

18.0592 

18.3178 

19.7172 

21.1176 

19.7561 

19.8419 

22.8248 

23.2571 

218964 

23.7032 

22.0258 

• 

22.7714 

20.8786 

19.8454 

21.4255 

20.7155 

18.3649 

20.7292 

20.5708 

19.8383 

21.4033 

21.3404 

23.8471 

22.2253 

21.0486 

22.9684 

24.3823 

22.8864 

20.7867 

22.1477 

25.1779 

22.7067 

14.8115 

15.8129 

16.8075 

15.8165 

12.7261 

10.9444 

13.7718 

12.4602 

24.8646 

24.8275 

28.0634 

25  9885 

17.7744 

17.9631 

19.4363 

18.4074 

20.9497 

21.9313 

23.7261 

22.1742 

22.7453 

24.2062 

23.3838 

23.4874 

30.7342 

35.3699 

• 

32.7584 

21.3617 

20.1405 

23.1969 

21.5575 

14.7154 

14.6045 

14.7077 

14.6752 

15.6161 

15.0350 

• 

15.3251 

18.6404 

20.0629 

14.4751 

17.7558 

26.9151 

20.1024 

• 

22.9486 

14.3790 

15.8420 

18.7651 

16.2466 

18.1539 

21.0263 

.5679 

20.7523 

27.1878 

• 

• 

27.1877 

29.0427 

29.4126 

.30.0871 

29.5170 

25.2021 

23.5667 

24.2715 

24.3269 

23.9115 

24.6238 

24.4013 

24.3140 

24.8632 

26.1398 

26.8010 

25.9297 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  ttie  sum  of  tf)e  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

24.1662 

22.3213 

23.0113 

23.1311 

25.8943 

26.6302 

28.1562 

26.8635 

22.8772 

22.7179 

27.8497 

24.2388 

16.4485 

16.7630 

13.9812 

15.7613 

24.1923 

24.9089 

25.4050 

24.8421 

37.2759 

35.2051 

30.9308 

34.0921 

21.8507 

22.0371 

21.8997 

21.9292 

24.1208 

25.3557 

25.3682 

24.9359 

42.6465 

• 

24.6284 

30.4099 

45.1899 

43.5083 

39.1160 

42.7373 

31.1879 

• 

• 

31.1877 

25.5659 

23.8535 

24.4036 

24.5914 

23.1839 

36.8286 

23.2759 

26.4621 

19.2614 

22.2781 

22.4951 

21 .2033 

32.2514 

21.9657 

* 

26.7529 

50.6376 

40.1332 

40.2485 

43.1574 

25.1314 

25.7023 

26.3653 

25.7684 

24.4535 

23.1434 

24.9464 

24.1547 

27.0897 

27.5365 

29.5070 

28.0817 

17.6306 

19.6328 

18.4733 

18.5954 

16.9867 

18.5746 

20.1143 

18.6076 

22.3430 

23.0994 

23.9403 

23.1432 

21.2386 

22.6364 

24.4844 

22.7104 

20.4614 

21.4640 

22.8567 

21.6494 

21.8107 

22.0894 

22.8475 

22.2657 

13.6018 

19.3392 

25.7798 

18.7207 

15.9701 

20.8748 

18.3511 

18.2768 

17.5119 

17.7826 

• 

17.6552 

20.1147 

22.1125 

23.1120 

21.7785 

24.9976 

24.2451 

22.5761 

23.9471 

15.1129 

22.6624 

23.5316 

20.2820 

19.2107 

19.8240 

21.6770 

20.2852 

18.5913 

16.4136 

• 

17.4135 

19.0516 

20.1220 

20.5728 

19.9684 

19.6875 

19.9511 

20.3656 

20.0262 

19.8425 

20.0563 

22.1899 

20.7223 

19.1711 

19.5147 

20.3983 

19.7057 

15.6155 

14.4430 

16.8582 

15.5456 

18.9127 

19.7814 

21.5602 

20.1253 

19.0703 

19.9934 

22.1611 

20.4440 

16.4627 

17.5989 

18.7814 

17.6827 

21.8106 

23.2093 

24.4976 

23.1615 

20.5344 

20.6641 

22.0107 

21.0236 

20.9674 

21.2217 

21.1492 

21.1146 

18.7694 

22.9243 

• 

20.4335 

17.5759 

18.5827 

• 

18.0583 

16.7766 

20.4146 

23.5135 

19.8631 

18.9483 

20.5802 

20.2401 

19.9098 

20.//70 

17.2864 

* 

19.1660 

13.6362 

15.1590 

18.5921 

15.7605 

18.6856 

19.2108 

19.3979 

19.1230 

16.7904 

17.6920 

18.4636 

17.6040 

13.4513 

18.7067 

20.5584 

17.5508 

19.0208 

17.5152 

19.0271 

18.5109 

16.7900 

• 

• 

16.7900 

22.4440 

22.0520 

23.7212 

22.7595 

17.7085 

16.4675 

16.8484 

16.9601 

20.9476 

28.8008 

17.3947 

21.1836 

22.7399 

23.2512 

24.6773 

23.5532 

14.7394 

* 

* 

14.7393 

19.8157 

19.8264 

24.0494 

21.3157 

18.8024 

18.4797 

18.8782 

18.7287 

17.7990 

18.1511 

20.0247 

18.6600 

120005  

120006  

120007  

120009 

120010  

120011  

120012  

120014 

120015  

120016  ....* ; 

120018 , 

120019  

120021  

120022  „ 

120024  : 

120025 

120026  ^ 

120027  

120028  

130001 

130002  

130003 

130005  

130006  

130007  

130008  

130009  

130010  

130011  

130012  

130013  

130014  

130015  

130016  

130017  

130018  

130019  

130021  

130022 

130024  

130025 

130026 

130027  

130028  

130029  

130030 

130031  

130034 

130035  

130036  

130037  

130043  

130044  

130045  

130048  

130049  

130054  

130056  

130060  

130061 

130062  

130063  

140001 

•  Denotes  wage  data  not  available  for  the  provider  tor  ttiat  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
I    Wages— Continued 


Provider  No. 


140002 
140003 
140004 
140005 
140007 
140008 
140010 
140011 
1400^2 
140013 
140014 
140015 
140016 
140018 
140019 
140024 
140025 
140026 
140027 
140029 
140030 
140031 
140032 
140033 
140034 
140035 
140036 
140037 
140038 
140040 
140041 
140042 
140043 
140045 
140046 
140047 
140048 
140049 
140051 
140052 
140053 
140054 
140055 
140058 
140059 
140061 
140062 
140063 
140064 
140065 
140066 
140067 
140068 
140069 
140070 
140074 
140075 
140077 
140079 
140080 
140081 
140082 
140083 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

19.9284 

20.9959 

17.8595 

18.0163 

17.4574 

18.9713 

12.3002 

12.4144 

23.8585 

24.9847 

22.1111 

24.2634 

28.5635 

28.0863 

18.6164 

18.4052 

21.4374 

22.5885 

19.6722 

20.3147 

21.4042 

22.2944 

17.6805 

20.3540 

14.4938 

15.4454 

22.4132 

23.4062 

16.4254 

16.1180 

15.3782 

16.1032 

18.5135 

21.7775 

18.3220 

19.7839 

19.2149 

20.5980 

26.0833 

28.5670 

23.1760 

25.3715 

17.6067 

16.9650 

•   19.0383 

19.8033 

25.1639 

22.8705 

19.8792 

19.7711 

15.5040 

17.4514 

'   19.1076 

21.2366 

14.1083 

14.3082 

18.4948 

19.8197 

16.7450 

18.0342 

18.5952 

18.8042 

15.8892 

16.1157 

20.1176 

21.7356 

17.7799 

17.4261 

18.6371 

20.0859 

13.3610 

16.6672 

23.9545 

23.8652 

26.9483 

26.7160 

24.0796 

24.7180 

17.9571 

21.0450 

19.9620 

20.9768 

23.1576 

23.9459 

14.3603 

15.8756 

18.6861 

19.1199 

• 

18.2593 

18.2039 

18.4264 

28.5304 

28.6390 

29.1453 

29.6998 

18.9379 

19.6954 

25.3336 

25.5939 

13:6491 

15.4818 

19.5292 

20.7511 

21.6188 

22.3622 

17.3879 

17.7785 

22.7153 

25.2646 

21.6052 

22.2563 

21.6434 

21 .8472 

17.3647 

17.3236 

23.6928 

22.7046 

22.1968 

22.0682 

16.9808 

18.1746 

29.7262 

26.5960 

21.0330 

20.7704 

Average 

hourly  wage 

FY  2004 


22.5567 

• 

19.3237 
13.2365 
25.1836 
26.3152 
39.3621 
19.0903 
24.4070 
19.9800 
25.0616 
21.4328 
16.3417 
24.3285 
17.4206 

18.0748 
20.4084 
20.9855 
25.5253 
26.5229 
17.7449 
20.6273 
23.4279 
20.9635 
17.9641 
18.5788 
15.5578 

• 

19.2160 

19.2893 

17.1757 

23.3751 

18.9587 

21.7969 

17.7090 

25.9122 

20.7688 

24.2472 

21 .6607- 

22.6099 

35.5659 

16.4409 

20.5089 

21.9969 

22.7791 

30.7005 

30.5430 

20.6505 

25.8676 

18.0915 

21.9579 

24.1316 

19.0441 

25.2960 

22.8249 

26.5350 

18.0487 

25.7058 

24.4056 

• 

25.0474 
23.2822 


Average 

hourly**  wage 

(3yrs) 


21.1478 
17.9385 
18.5860 
12.6493 
24.6934 
24.1972 
32.1479 
18.7086 
22.8406 
199935 
22.9171 
19.8233 
15.3940 
23.3864 
16.6387 
15.7337 
19.4744 
19.S156 
20.2413 
26.6612 
25.0851 
17.4509 
19.8411 
23.7474 
20.1903 
16.9828 
19.7025 
14.6732 
19.1560 
18.0347 
18.8908 
16.3886 
21.8035 
18.0683 
20.2134 
15.6942 
24.5813 
24.9027 
24.3525 
20.0955 
21.1760 
27.3968 
15.4892 
19.4559 
19.9435 
19.6252 
29.3149 
29.8595 
19.7669 
25.6079 
15.5544 
20.7435 
22.6861 
18.0826 
24.2944 
22.2227 
22.9476 
17.5877 
24.0319 
22.8890 
17.5725 
26.9608 
21.6156 


*  Denotes  wage  data  not  available  for  ttie  provider  for  that  year 

"  Based  on  ttie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

22.3467 

23.0263 

25.4818 

23.6135 

19.1613 

19.1815 

• 

19.1714 

17.1147 

21.4593 

* 

19.1145 

25.4176 

26.5258 

27.7274 

26.5193 

18.3157 

19.3230 

20.7632 

19.4616 

26.9364 

28.0530 

35.0300 

29.4280 

21.9322 

23.5559 

23.7560 

23.1453 

20.1528 

20.7564 

21 .5376 

20.7969 

21.9383 

22.8892 

23.7841 

22.8588 

24.2859 

25.5716 

25.4815 

25.1248 

21.1719 

21.8418 

23.8291 

22.4038 

23.1399 

23.8226 

27.1868 

24.8138 

21.4211 
17.5729 

23.1418 

24.6106 

23.0966 

18.6328 

19.8678 

18.6663 

18.1303 

19.1834 

21.3727 

19.5392 

22.8944 

23.6258 

27.3323 

24.5505 

11.8383 

11.5827 

• 

11.7127 

26.9971 

27.9140 

• 

27.4761 

14.5498 

15.9178 

16.4262 

15.6166 

19.2888 

20.9631 

21.9129 

20.7530 

17.6974 

18.1119 

19.8563 

18.5020 

19.5584 

26.2393 

25.2205 

23.4083 

21.0976 

23.0383 

24.1926 

22.8235 

21.0433 

20.4587 

25.3410 

22.2094 

23.8993 

25.5980 

26.8366 

25.5062 

21.4876 

22.0889 

23.3536 

22.3483 

24.3260 

25.3249 

26.1627 

25.2644 

27.9145 

30.6468 

31.3486 

29.9292 

17.9716 

17.7667 

20.3237 

18.6579 

16.6993 

16.2607 

17.6019 

16.8238 

26.1270 

26.7882 

26.7457 

26.5545 

27.9813 

30.6820 

30.7744 

29.7761 

16.9516 

17.8190 

19.5359 

18.0996 

20.0489 

20.8397 

21.3102 

20.7463 

23.1327 

23.5481 

* 

23.3351 

20.2868 

21.6252 

21 .6495 

21.1744 

23.4298 

26.0464 

25.7324 

25.1138 

23.3054 

23.7046 

23.0595 

23.3426 

21.4166 

20.1740 

21.0993 

20.901 1 

17.3985 

18.2479 

19.3222 

18.3661 

18.6330 

20.4807 

21.6017 

20.2583 

17.1968 

14.5771 

14.2313 

15.2378 

11.0397 

* 

20.2063 

14.6320 

17.6845 

18.8185 

19.1636 

18.5459 

19.1097 

20.2606 

20.3707 

19.9234 

19.0810 

19.9885 

22.0009 

20.2373 

22.2864 

24.8854 

26.9259 

24.6726 

18.1788 

19.4509 

20.6142 

19.4469 

19.9704 

19.4272 

* 

19.6862 

18.8049 

17.1013 

18.2691 

18.0420 

18.7730 

19.7630 

21.5777 

20.0626 

24.7976 

28.9853 

33.5463 

28.8474 

20.0310 

20.8820 

21.5167 

20.8051 

25.601 1 

28.3946 

28.6284 

27.5483 

20.2778 

24.2907 

24.4956 

22.9401 

22.7988 

23.7428 

23.6949 

23.4182 

17.7921 

19.8825 

20.9016 

19.5649 

20.3799 

21.2045 

22.2191 

21.3060 

20.3452 

21.6901 

22.6426 

21.5722 

18.6589 

19.8246 

19.7774 

19.4344 

14.7223 

16.3700 

17.0665 

16.0112 

18.3833 

19.3672 

20.4085 

19.3581 

17.6525 

18.8532 

19.5959 

18.7351 

140084 
140086 
140087 
140088 
140089 
140090 
140091 
140093 
140094 
140095 
140097 
140100 
140101 
140102 
140103 
140105 
140107 
140108 
140109 
140110 
140112 
140113 
140114 
140115 
140116 
140117 
140118 
140119 
140120 
140121 
140122 
140124 
140125 
140127 
140128 
140129 
140130 
140132 
140133 
140135 
140137 
140138 
140139 
140140 
140141 
140143 
140144 
140145 
140146 
140147 
140148 
140150 
140151 
140152 
140155 
140158 
140160 
140161 
140162 
140164 
140165 
140166 
140167 


■  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002, 2003,  and  2004. 
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ABLE  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


140168 

140170 

140171 

140172 

140173 

140174 

140176 

140177 

140179 

140180 

140181 

140182 

140184 

140185 

140186 

140187 

140188 

140189 

140190 

140191 

140193 

140197 

140199 

140200 

140202 

140203 

140205 

140206 

140207 

140208 

140209 

140210 

U0211 

140213 

140215 

140217 

140218 

140220 

140223 

140224 

140228 

140230 

140231 

140233 

140234 

140236 

140239 

140240 

140242 

140245 

140246 

140250 

140251 

140252 

140253 

140258 

140271 

140275 

140276 

140280 

140281 

140285 

140286 


Average 

hourly  wage 

FY  2002 


17.7453 
16.4107 
15.0237 
23.6262 
16.3924 
35.9320 
24.5338 
15.0827 
21.9859 
22.7996 
21.9864 
28.9515 
17.2401 
18.2867 
23.5034 
18.3331 
16.1907 
20.6627 
17.5263 
25.2628 
17.4057 
19.3774 
18.0450 
21.7680 
23.7955 
21.0848 
20.0784 
22.5109 
22.3905 
26.2527 
20.1557 
14.8248 
22.6265 
24.9892 
15.2893 
25.7329 
14.9851 
17.8450 
24.9017 
32.8292 
20.1688 
18.2983 
24.5019 
21.2333 

12.9253 
20.3745 
24.6949 
25.2317 
14.2481 
11.6267 
23.6449 
21.9435 
25.0220 
19.5858 
25.3622 
12.0079 
23.8171 
25.3134 
18.8300 
25.2719 
18.5916 
26.1290 


Average 

hourly  wage 

FY  2003 


18.2896 
17.6901 
15.2617 
24.8587 
16.0030 
22.0418 
26.3468 
20.3142 
22.7345 
22.7508 
22.6643 
25.1302 
17.9169 
18.8573 
25.6807 
19.4049 

• 

21.1515 
16.6673 
27.4166 
18.5651 
19.9406 
18.5409 
22.4626 
25.2777 
24.8870 

22.8223 
25.4539 
28.3112 
20.2433 
15.5345 
22.8852 
25.6839 
18.5502 
25.9030 
17.4171 
19.3915 
26.2168 
25.6766 
21.8627 
12.3494 
26.0208 
24.4419 
19.7266 

21.6074 
25.1418 
26.1850 
15.1320 
15.0650 
25.3410 
23.5128 
26.4715 
18.4567 
25.0743 
16.0350 
22.9656 
26.1713 
20.0763 
26.5197 
15.7435 
24.0368 


Average 

hourly  wage 

FY  2004 


19.6114 
17.0666 
17.3214 
24.2924 
32.8692 
21.7356 
25.6824 
20.8526 
23.9872 
25.4497 
23.2767 
32.1969 
20.6843 
20.0931 
29.0998 
20.7319 

• 

22.5875 
17.9194 
24.5446 
20.5958 
19.2979 
19.7888 
24.1358 
26.2460 
26.6624 
25.1010 
24.8824 
23.3197 
27.2009 
22.0813 

• 

25.8603 
27.4607 
18.6962 
24.7146 

• 

20.2803 
27.4355 
31.4716 
22.9899 

* 

25.5536 
24.7103 
20.8676 

• 

23.9213 
25.0325 
26.7947 
15.2537 
16.1305 
24.7737 
24.8256 
27.4640 

• 

27.8202 
17.5175 
20.1784 
25.1140 
21.7004 
27.9115 

• 

25.9931 


Average 

hourly**  wage 

(3yrs) 


18.5329 
17.0536 
15.8617 
24.2266 
19.8554 
24.5213 
25.i5437 
18.2773 
22.8894 
23.6328 
22.6706 
28.8546 
18.6331 
19.0822 
26.0890 
19.4734 
16.1907 
21.4411 
17.3611 
25.6579 
18.8417 
19.5430 
18.7992 
22.8115 
25.1620 
24.2960 
22.9703 
23.3989 
23.6919 
27.2556 
20.8567 
15.2105 
23.8157 
.26.0827 
17.4895 
25.4260 
16.1590 
19.2049 
26.1911 
29.8171 
21.6593 
14.8541 
25.3988 
23.5150 
20.3084 
12.9252 
21.9721 
24.9609 
26.1303 
14.8687 
14.1116 
24.5985 
23.4339 
26.3370 
19.0172 
26.1250 
14.8913 
22.2596 
25.5042 
20.2210 
26.6261 
17.0403 
25.3447 


*  OerKJtes  wage  data  not  available  for  tfie  provider  for  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3yrs) 


140288  

140289  

140290  

140291  

140292  ^ 

140294  

140300  

150001  

150002  

150003  

150004  

150005  

150006  

150007  

150008  

150009  

150010  

150011  

150012  : 

150013  

150014  

150015  

150017  

150018  

150019  

150020  

150021  

150022  

150023  

150024  

150025  : 

150026  

150027  

150029  

150030 

150031  

150033  

150034  

150035  

150036  

150037  

150038 

150039  : 

150042 

150043  

150044  

150045  

150046  

150047  

150048  

150049  : 

150050 

150051  

150052  

150053  

150054  

150056  

150057  .; 

150058  

150059  .^.., 

150060  

150061 . 

150062  

•  Denotes  wage  data  not  available  for  ttie  pfovider  tor  that  year 

'*  Based  on  the  sum  o<  the  salaries  arxl  hours  computed  for  Federal  FYs  2002, 2003,  ana  2004. 


24.4331 
18.1747 
22.8590 
24.9537 
21.9950 
17.7301 
27.8436 
24.0620 
20.7651 
20.8636 
21.2449 
21.6806 
20.6523 
20.6635 
21.8457 
19.0030 
20.5570 
18.3275 
22.1402 
16.9327 
21.5168 
21.9037 
19.5339 
21.0496 
17.8585 
16.6600 
21.5944 
17.9222 
19.3412 
19.2295 
20.2750 
22.4978 
18.0335 
23.2454 
19.2406 
18.3463 
22.6741 
23.1533 
21.2374 
21.4567 
24.461 1 
22.0572 
19.6215 
20.2221 
20.1741 
19.1309 
18.1670 
18.2543 
22.0145 
19.1648 
18.6451 
17.7354 
19.7257 
17.3750 
18.8632 
18.3916 
21.5774 
16.9736 
22.1409 
22.7360 
18.6159 
19.7968 
20.8274 


25.8717 
17.7886 
26.5055 
26  8628 
26.8610 
19.4218 
28.9830 
22.6875 
20.7353 
21.4649 
22.8060 
22.8149 
21.8435 
21.2811 
23.0208 
19.5869 
21.2466 
19.9096 
21.7903 
17.5531 
22.8402 
24.2370 
20.6758 
22.^22 
19.8341 
15.9405 
23.3800 
18.7751 
20.3015 
19.8368 

* 

21.9448 
19.4238 
24.8939 
20.7256 
21.3494 
23.0756 
23.3718 
22.3779 
22.1464 
22.3699 
20.3454 
16.0227 
18.0185 
20.6301 
19.8951 
20.6406 
19.4146 
21.9824 
21.1441 
21.6309 
18.0411 
20.6895 
18.8345 
18.3493 
19.3424 
23.0603 
17.4044 
23.0273 
23.1398 
19.5011 
19.4014 
21.2608 


26.2186 
21.3632 
30.7221 
26.7900 
26.0858 
20.5969 
30.2598 
25.4897 
22.3327 
21.0944 
23.5250 
23.8818 
23  1779 
22.1098 
23.8916 
19.1857 
22.5445 
22.1760 
23.1644 
19.8564 
24.3754 
21.1839 
22.7670 
24.6138 
17.7411 
18.4688 
24.3658 
22.2973 
20.7199 
21.5661 

23.2169 
21.5325 
25.2067 
22.2537 
18.3291 
24.1718 
22.8812 
23.5468 
22.4098 
26.4359 
21.6608 
19.2708 
23.6783 
20.8562 
20.7412 
22.9339 
20.3453 
24.8712 
22.5181 
18.4989 
18.0624 
22.0106 
19.1070 
19.4966 

• 

24.5540 
28.0884 
24.9479 
24.5716 
19.8990 
17.5585 
22.9214 


25.5431 
19.1491 
26.7335 
26.2319 
25.0061 
19.2265 
29.0524 
24.1367 
21.2734 
21.1408 
22.4800 
22.8498 
21.9153 
21.3541 
22.9022 
19.2602 
21.4807 
20.1162 
22.3790 
18.1751 
22.8817 
22.3970 
21 .0275 
22.9251 
18.4067 
17.0524 
23.1607 
19.8109 
20.0985 
20.1308 
20.2750 
22.561 1 
19.7090 
24.4325 
20.7871 
19.2245 
23.2965 
23.1378 
22.3841 
21.9941 
24.3457 
21.3217 
18.1689 
20.4220 
20.5460 
19.9259 
20.5458 
19.3721 
22.8866 
20.9965 
19.5784 
17.9423 
20.8739 
18.4211 
18.9082 
18.8632 
23.0525 
20.1891 
23.3727 
23.4998 
19.3356 
18.7895 
21 .6432 
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TABLE  2.— HOSPITAL  AVERAGE  HOURLY  WAGE  FOR  FEDERAL  FISCAL  YEARS  2002  (1998  WAGE  DATA),  2003  (WAGE 

Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


150063  

180064 

150065  

150066  

lSX)72 ZZZl 

150073 

150074  

150075  

15D076  

15D078  

15D079  ; 

150082  

150084  

150086  

150088 

150089  

150090  

150091  

150092  

150094  

150095  

150096  

150097  

150098  

150100  

150101  

150102  

150103  

150104  

150105  

150106  

150109 

1501 10  

150111  

1501 12  

150113 

1501 14  ./. 

1501 15  

150122 

150123  

150124  

150125  

150126  

150127  

150128  

150129  

150130  

150132  

150133  

150134  

150136  

150146  

150148  

160001  

160002  

160003  ., 

160005  

160007  

160008  


Average 

hourly  wage 

FY  2002 


22.6525 
20.3865 
21.2153 
19.5313 
18.8862 
23.3969 
18.0827 
13.5111 
15.0765 

• 

20.2305 

16.7532 

22.6424 

19.9668 

18.2051 

17.8381 

24.3107 

18.3838 

20.3366 

22.1725 

21.0945 

22.4640 

16.9179 

17.5244 

19.2749 

20.8204 

19.7751 

15.2829 

19.8066 

20.6209 

23.7180 

18.7036 

20.0765 

22.4412 

16.8714 

19.9066 

21.9336 

19.2355 

20.5253 

19.6603 

17.9877 

18.4844 

17.7867 

14.0508 

15.9487 

21.3311 

20.6857 

17.0052 

19.5576 

28.6211 

18.4846 

20.9443 

18.4250 

19.3632 

21.8097 

19.0204 

« 

19.0085 
16.6003 
16.2208 
17.9405 
15.1738 
16.6193 


Average 

hourly  wage 

FY  2003 


24.8587 
20.6232 
21.4572 
19.6845 
20.5000 
23.5510 
18.9332 
16.4179 
18.5813 
19.8034 
21.3500 
17.2267 
23.3724 
20.2068 
18.3668 
19.6881 
24.9529 
19.7763 
22.3055 
21.5664 
21.9803 
26.5235 
18.2592 
16.8351 
22.3214 

• 

21.1462 
16.4763 
18.7289 
21.2025 
20.8818 
19.3653 
21.3141 
21.6975 
18.7088 
21.7870 

• 

24.1559 
22.1939 
20.5871 
18.3097 
18.1308 
20.7540 
16.2898 
16.2104 
22.0299 
24.0000 
18.0532 
20.4742 
29.9888 
18.3852 
21.2747 
20.0320 
20.2764 
22.9091 


20.1699 
17.6600 
17.5429 
19.3348 
14.9137 
16.7863 


Average 

hourly  wage 

FY  2004 


28.5326 
21.2512 
23.0636 
20.7240 
21 .4374 
23.8869 
20.7413 
19.4530 
18.5447 
14.8287 
22.9598 
20.0897 
25.4519 
201260 
19.3860 
20.7334 
27.8354 
21.5815 
22.2627 
21.4993 
24.7940 
26.4248 
16.7372 
19.5004 
23.5231 
19.7975 
22.3593 
17.8106 
21.2980 
26.1272 
21.3313 
17.9684 
21.0799 
23.9540 
19.1976 
23.4642 


23.5151 
21.2412 

• 

21.5042 
22.2752 
15.5997 
17.9062 
23.1015 
24.1917 

• 

20.9869 
34.3166 
18.5578 
22.2707 
21.8167 
20.7680 
25.8467 
25.1827 
26.2190 
22.8425 
19.9607 
17.5050 
20.3313 

17.9463 


Average 

hourly*'  wage 

(3  yrs) 


25.3429 
20.7527 
21.9337 
20.0045 
20.3431 
23.5811 

19  2893 
165251 
17.3134 
16.6860 
21.5274 
17.8847 
23.8726 

20  1068 
18.6860 
19.4332 
25.7663 
19.9584 
21.6628 
21.7481 
22  5227 
25.0867 
17.2915 
18.0298 
21.7410 
20.2623 
21.2002 
16.4972 
19.8754 
22.4675 
21.8627 
18.6804 
20.8409 
22.7002 
18.3084 
21.7343 
21.9336 
21.5147 
22.0747 
20.5276 
18.1462 
19.3163 
20.2587 
15.3438 
16.6729 
22.1704 
22.8979 
17.5279 
20.3528 
30.8814 
18.4750 
21.4967 
20.0930 
20.1127 
23.5584 
22.2199 
26.2188 
20.6574 
18.0502 
17.1062 
19.1990 
15.0384 
17.1044 


*  Denotes  wage  data  not  availal>le  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

17.9886 

19.0664 

20.5800 

19.2128 

16.7112 

17.9236 

17.2718 

17.2909 

18.6304 

20.3023 

21.0541 

20.0165 

16.7146 

18.7253 

18.3097 

17.9036 

19.9747 

21.6050 

21.8400 

21.1711 

15.6141 

16.0793 

16.8377 

16.1872 

15.5384 

15.7960 

16.6092 

15.9961 

16.7617 

16.7920 

17.2152 

16.9236 

15.0099 

15.3854 

16.9777 

15.7718 

19.4764 

20.5622 

22.1034 

20.6927 

19.5260 

20.4567 

22.8967 

20.9474 

16.9417 

18.2081 

18.9985 

18.0413 

21.0000 

22.9000 

25.4337 

23.0923 

21.3457 

22.2106 

23.6148 

22.4178 

19.6182 

21 .6899 

23.3687 

21.5386 

16.1267 

16.8957 

17.8994 

16.9687 

18.3168 

19.2464 

20.5024 

19.3173 

18.8859 

20.1916 

21.8778 

20.2846 

16.5957 

17.3644 

19.0684 

17.6441 

16.3991 

17.0165 

• 

16.6797 

17.4558 

20.2598 

• 

18.9565 

19.5045 

19.5067 

20.6425 

19.8844 

17.8647 

19.1998 

19.8851 

19.0101 

18.0667 

19.6339 

20.0567 

19.2064 

17.4435 

18.7943 

• 

18.1971 

14.8564 

16.7841 

15.5765 

15.7233 

17.8323 

19.5552 

19.0956 

18.8738 

20.0611 

21.4757 

22.1285 

21.2575 

16.2737 

16.8665 

• 

16.5694 

19.0787 

20.4259 

22.0610 

20.5906 

15.6856 

17.2709 

17.7273 

16.8247 

15.5673 

15.3233 

20.5531 

16.9039 

17.7878 

21.1184 

21.6247 

20.1164 

16.4261 

15.8213 

14.0556 

15.4076 

21.7647 

22.1933 

22.2409 

22.0595 

16.1981 

16.5258 

15.9074 

16.2107 

15.1674 

17.6177 

14.5971 

15.6313 

17.0172 

17.9534 

19.6493 

18.t612 

19.1378 

19.6802 

20.8345 

19.9113 

22.1061 

22.2812 

23.5663 

22.6513 

17.2825 

17.7489 

18.1102 

17.6991 

17.0938 

17.2064 

18.0413 

17.4625 

17.4388 

18.8163 

22.6687 

19.5483 

16.3583 

17.3771 

17.9229 

17.2470 

22.2131 

25.2962 

23.8367 

23.7172 

17.1043 

17.0609 

• 

17.0808 

17.9971 

19.3202 

20.4609 

19.2300 

16.7833 

17.6602 

19.9422 

17.9572 

19.0572 

20.5995 

23.4967 

21.0271 

19.1640 

20.$989 

21.7197 

20.4818 

18.4588 

17.7855 

20.3683 

18.7886 

14.4141 

15.3384 

15.6894 

15.1633 

11.4997 

15.5946 

16.2186 

14.2046 

17.9513 

18.4624 

22.2989 

19.4707 

18.4613 

20.7842 

21.9161 

20.2495 

17.8824 

19.1590 

20.1603 

19.0456 

13.6658 

15.0468 

16.8030 

15.1869 

18.6333 

20.5010 

21.6562 

20.2670 

19.4925 

19.6680 

21.1713 

20.1081 

17.4466 

19.1442 

20.4415 

18.9934 

19.5322 

20.7306 

21.3139 

20.5262 

19.7542 

21.3221 

23.1417 

21.3360 

21.2557 

19.1929 

• 

20.1491 

160009 

160012 

160013  

160014  

160016  

160018  

160020  

160021  

160023  

160024  

160026  

160027 

160028  

160029  

160030  

160031  

160032  

160033  

160034 

160035  

160036  

160037  

160039  

160040  

160041 

160043  

160044  :; 

160045  ; 

160046  

160047  

160048  

160049  

160050  

160051  

160052  

160054  

160055  

160056  

160057  

160058 

160060  

160061  

160062  

160063  

160064  

160065  

160066  

160067 

160068  

160069  

160070  

160072  

160073  

160074  

160075  

160076  ^ 

160077  

160079  

160080  

160081 

160082  

160083  

160085  


•  Denotes  wage  data  not  available  for  the  provider  tor  that  year. 

"  Based  on  the  sum  ot  ttie  salanes  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


160086 

160088 

160089 

160090 

160091 

160092 

160093 

160094 

160095 

160097 

160098 

160099 

160101 

160102 

160103 

160104 

160106 

160107 

160108 

160109 

160110 

1$0111 

160112 

160113 

160114 

160115 

160116 

160117 

160118 

160120 

160122 

160124 

160126 

160129 

160130 

160131 

160134 

160135 

160138 

160140 

160142 

160143 

160145 

160146 

160147 

160151 

160152 

160153 

170001 

170004 

170006 

170008 

170009 

170010 

170012 

170013 

170014 

170015 

170016 

170017 

170018 

170019 

170020 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

**  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

175308 

1Q  0477 

19.8991 
25.3429 
19.9688 
19.6767 
16.1660 

18.7925 
23.a5?6 
18.5909 
18.6779 
15.1176 

22  3655 

23  8098 

17  3449 

18.3526 
18.4210 
14.8904 

17  9614 

14.2573 

17.0633 

17.9251 

20.4731 

18.4608 

18.5675 

19.5732 

22.8552 

20.0542 

176094 

18  783S 

20.3433 

• 

18.9270 
15.8700 

15.2722 

16.4927 

16  6790 

17.7860 
16  8997 

17.7992 
17.9906 
17.5828 

17.4211 
17.2476 
16.2056 

16  8670 

15.0880 

16.0710 

18.9788 

19.6314 

22.1741 

20.2613 

20  1161 

14.4837 
19.6168 

• 

17.0012 
20.1210 

18.2741 

22.4647 

17.4829 

21.0060 

23.2738 

20.6777 

17.3474 

19.4385 

19.8906 

18.8668 

18.0097 

18.8936 

19.5110 

18.7905 

16.7779 

17.7577 

19.6390 

18.0443 

17.9873 

18.2938 

18.5126 

18.2742 

20.6215 

20.9959 

21.9299 

21.2145 

14.9965 

15.1104 

16.7625 

15.6341 

17.2450 

19.6950 

20.4038 

19.1223 

15.4834 

14.9449 

16.7574 

15.7259 

16.5006 

18.0532 

19.1743 

17.9155 

16.5654 

16.9991 

17.6815 

17.0701 

16.6993 

18.4261 

19.6923 

18.2708 

18.7615 

20.1682 

22.3228 

20.3906 

19.4472 

17.1480 

16.9466 

17.7185 

15.6789 

15.0577 

15.9432 

15.5897 

18.1469 

18.8469 

21.2843 

19.4799 

19.1600 

19.9144 

21.2279 

20.1448 

19.4903 

17.8643 

20.0149 

19.0751 

17.2112 

18.0113 

18.1304 

17.7899 

15.6666 

16.2628 

17.4584 

16.4856 

16.0424 

16.5397 

18.0499 

16.8700 

15.3012 

14.6396 

17.0092 

15.5453 

18.7711 

18.3973 

18.7512 

18.6539 

17.1491 

18.3957 

17.8475 

17.7631 

18.5630 

19.6155 

221666 

20.1522 

18.1467 

17.2792 

• 

17.6980 

17.4497 

18.1287 

19.0623 

18.2106 

16.9092 

17.8887 

18.4032 

17.7185 

17.7010 

19.0576 

20.6638 

19.0955 

19.4041 

21.6062 

22.7993 

21.2446 

17.2177 

18.3398 

• 

17.7679 

15.9500 

17.0750 

17.9285 

16.9659 

21.2085 

22.7004 

23.5212 

22.4610 

17.9218 

18.5120 

19.8150 

18.7852 

16.1442 

17.2262 

18.6048 

17.3314 

17.5982 

19.1982 

19.4488 

18.7531 

16.8412 

17.7061 

18.2351 

17.6303 

23.1349 

25.0508 

25.8246 

24.6993 

19.4584 

19.5990 

20.6294 

19.9051 

18.4432 

20.2412 

21.6824 

20.1902 

19.4667 

20.1852 

21.4954 

20.4080 

18.4931 

19.6044 

21.3084 

19.7344 

17.1302 

17.2443 

18.0485 

17.4844 

20.0675 

22.1023 

22.5856 

21.5884 

19.5994 

19.7908 

21.8586 

20.4248 

15.3237 

14.8794 

16.9170 

15.7229 

16.9362 

17.4699 

18.7916 

17.7083 

18.1325 

19.1418 

20.6658 

19.3514 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

19.1888 

20.3269 

21.1947 

20.2097 

19.2441 

19.6533 

21 .6273 

20.2090 

14.3604 

15.0081 

16.1196 

15.1666 

18.7182 

19.1720 

19.2124 

19.0231 

14.8974 

16.9094 

17.0837 

16.3226 

17.8690 

18.4466 

20.7776 

19.0432 

15.9282 

12.9413 

14.4544 

14.3349 

14.2151 

16.4660 

16.5916 

15.7181 

16.3^49 

15.2207 

16.1164 

15.8915 

19.1952 

20.4533 

20.0065 

19.9072 

16.9586 

17.8239 

18.1073 

17.6353 

17.0945 

19.8334 

* 

18.4676 

13.8582 

15.2505 

17.0172 

15.4188 

17.0774 

18.5780 

18.4473 

18.0348 

21.0617 

23.1014 

24.5234 

22.7728 

12.4488 

9.9263 

13.9710 

11.9108 

17.3254 

* 

* 

17.3256 

25.8331 

20.5454 

18.4142 

21.3297 

20.7921 

21.2917 

22.9404 

21.7361 

16.4851 

16.9003 

16.8455 

16.7442 

'  15.2283 

16.0948 

15.8809 

15.7508 

14.6133 

14.3628 

14.5886 

14.5203 

14.6354 

15.2814 

18.5239 

16.1318 

18.2607 

18.1783 

• 

18.2208 

18.3550 

19.7369 

17.1872 

18.5237 

19.5415 

20.1090 

23.0649 

20.9522 

18.9853 

17.5290 

17.9830 

18.1586 

15.0258 

15.6412 

16.6852 

15.7398 

14.1185 

13.7611 

17.2821 

14.6657 

16.2891 

16.8009 

18.3113 

17.1768 

14.9921 

20.7945 

• 

17.6559 

17.0022 

19.2629 

20.5512 

18.8725 

14.0627 

14.8348 

15.0540 

14.6220 

12.7709 

* 

* 

12.7710 

17.7056 

17.7586 

17.4493 

17.6284 

17.3699 

17.6543 

18.5169 

17.8689 

13.6816 

14.4939 

15.6809 

14.6514 

14.6109 

14.9392 

16.0998 

15.2083 

13.9104 

14.1376 

14.6378 

14.2439 

1 1 .5902 

16.7227 

• 

13.7740 

14.8293 

13.6794 

15.0079 

14.4977 

14.6823 

15.0840 

15.7141 

15.0936 

13.7462 

14.8154 

15.9973 

14.8264 

13.0519 

13.6517 

14.5770 

13.7521 

17.5422 

21.8907 

17.2585 

18.9901 

19.7182 

20.7298 

21.7451 

20.7316 

13.4860 

* 

* 

13.4860 

15.4860 

20.2263 

16.2599 

17.5460 

10.9444 

23.6837 

16.3550 

15.3916 

14.0276 

14.7803 

14.9660 

14.5908 

21.2035 

21.2484 

20.1253 

20.9151 

15.3532 

16.1078 

16.8686 

16.1165 

17.7540 

18.6023 

18.9865 

18.4524 

16.6210 

17.3480 

18.5181 

17.4543 

14.3370 

16.5247 

15.8118 

15.5495 

18.0143 

17.3381 

17.9291 

17.7556 

14.2447 

14.4499 

14.6874 

14.4627 

17.9530 

18.6172 

20.1264 

18.9371 

21.0049 

22.0671 

22.6619 

21.9115 

16.7403 

18.2788 

18.3824 

17.8166 

17.7467 

• 

* 

17.7468 

16.9782 

18.3483 

20.4661 

18.7139 

18.57;^1 

21.0637 

16.5883 

18.8196 

170022 
170023 
170024 
170025 
170026 
170027 
170030 
170031 
170032 
170033 
170034 
170035 
170038 
170039 
170040 
170041 
170044 
170045 
170049 
170051 
170052 
170053 
170054 
170055 
170056 
170058 
170060 
170061 
170063 
170066 
170067 
170068 
170070 
170072 
170073 
170074 
170075 
170076 
170077 
170079 
170080 
170081 
170082 
170084 
170085 
170086 
170088 
170089 
170090 
170093 
170094 
170095 
170097 
170098 
170099 
170101 
170102 
170103 
170104 
170105 
170106 
170109 
170110 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

•*  Based  on  the  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002.  2003,  and  2004. 


Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rules 


27273 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


170112 

170113 

170114 

170115 

170116 

170117 

170119 

170120 

170122 

170123 

170124 

170126 

170128 

170133 

170134  , 

170137 

170139 

170142 

170143 

170144 

170145  , 

170146  . 

170147  . 

170148  . 

170150  . 

170151  . 
1710152  . 
I7I0I6O  . 
170164  . 
170166  . 
170171  . 
170175,. 
170176  . 
170180  . 

170182  . 

170183  . 

170185  . 

170186  . 

170187  . 

170188  . 

170189  . 

180001  . 

180002  . 
180004  . 
180005.. 

180006  . 

180007  . 

180009  . 

180010  . 

180011  . 

180012  . 

180013  . 

180014  . 

180016  . 

180017  . 

180018  . 

180019  . 

180020  . 

180021  . 

180023  . 

180024  . 

180025  . 

180026  . 


Average 

hourly  wage 

FY  2002 


15.4049 
14.6486 
16.2645 
12.9216 
18.1830 
16.8237 
15.2708 
17.4917 
21.1769 
23.6534 
15.0596 
13.5736 
14.1676 
18.8119 
14.6799 
19.3118 
14.3001 
17.7134 
16.0415 
20.4392 
19.0142 
21.7919 
17.6717 
19.1942 
15.9072 
14.3668 
15.6423 
14.4732 
17.4072 
12.7507 
13.1792 
20.1907 
23.5043 
8.6352 
21.3454 
19.5182 


20.4885 
17  5798 
17.7149 
22.4634 
10.3400 
17.9491 
21.0608 
19.6311 
19.0526 
19.0646 
19.7418 
21.3361 
21.1458 
15.6583 
15.4892 
17.8285 
18.0111 
17.0618 
17.4717 
16.5040 
15.4180 
15.0118 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3yrs) 


15.8097 
16.4938 
13.9726 
13.0253 
19.4278 
16.8301 
15.1982 
18.2832 
21.4588 
25.2122 
16.3925 
14.5527 
17.6259 
19.9778 
15.1932 
19.3344 
14.8157 
19.0547 
16  3258 
20.8488 
20.1494 
25.2520 
18.4634 
24.4828 
14.9718 
14.5002 
16.0930 
17.0629 
17.0791 
16.5113 
14.7051 
20.8671 
23.5743 

* 

21.9797 
16.6577 
26.8136 
33.2457 


20.8169 
19.8195 
18.0494 
23.4941 
1 1 .2872 
18.6823 
21.7746 
19.4210 
22.6798 
19.6614 
20.0950 
23.0067 
19.7242 
16.7649 
18.1529 
19.5953 
19.4391 
16.5376 
19.0574 
19.6313 
17.1875 
13.9959 


17.8740 
19.9957 
17.4687 
13.6173 
20.8800 
17.5794 
13.9828 
18.7576 
22.2681 
25.0073 
14.2191 
15.4213 
13.9704 
20.0593 
15.4176 
21.4394 
16.9180 
19.6251 
18.0308 
23.9179 
20.5099 
27.0312 
18.2480 
26.3491 
16.3723 
15.7242 
17.6328 

• 

18.4142 
17.8131 
14.7251 
22.2203 
25.5404 
25.0933 
23.2115 
19.6919 
26.5542 
28.4462 
20.8289 
25.2504 
28.1999 
22.2674 
20.0075 
19.8552 
22.6704 
14.4066 
21.3545 
22.4450 
21.8916 
19.2490 
19.9227 
21.0512 

• 

20.5203 
18.0329 
17.5670 
20.8416 
20.5659 
17.6330 
20.8869 
22.3922 
18.3306 
15.5354 


16.3357 
16.7158 
15.7793 
13.1746 
19  4962 
17.0795 
14.8083 
18.1504 
21.6171 
24.6043 
15.2518 
14.4901 
14.9984 
19.6138 
15.0931 
20.0379 
15.1918 
18.8022 
16.8248 
21.2803 
19.8990 
24.7198 
18  1292 
22.6386 
15.7462 
14.8570 
16  4532 
15.6980 
17.6451 
15.5313 
14.2074 
21 .0292 
24.2059 
14.1579 
22.1999 
18.5350 
26.6930 
30.5174 
20.8289 
25.2504 
28.1996 
21.1866 
19.1094 
18.5287 
22.8061 
1 1 .8905 
19.3281 
21.7873 
20.3621 
20.3535 
19.5547 
20.3043 
22.1047 
20.4674 
16.8060 
17.0578 
19.3979 
19.3119 
17.0802 
19.1283 
19.4653 
16.9977 
14.8403 


*  Denotes  wage  data  not  available  for  ttie  provider  for  that  year. 
^  "  Based  on  ttie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

17.5286 

19.6928 

20.5017 

19.2757 

15.7005 

26.2220 

19.7853 

19.6547 

17.7248 

20.0841 

19.9084 

19.2475 

17.9543 

17.5043 

19.5826 

18.3704 

13.1848 

17.1003 

11.7847 

13.7078 

17.2784 

17.2362 

17.6939 

17.3857 

15.4131 

17.0498 

14.8047 

15.7339 

16.3991 

17.0349 

16.4944 

16.6481 

21.3666 

22.4651 

23.3685 

22.4188 

20.1860 

20.6951 

22.2389 

21.0630 

21.2184 

21.0177 

22.7893 

21 .7251 

18.5923 

19.3837 

20.6888 

19.5760 

21.2229 

22.2270 

23.1648 

22.2239 

16.3699 

17.5950 

19.1325 

17.6429 

17.1519 

15.5660 

17.5774 

16.7135 

14.6526 

17.2414 

20.7367 

17.3094 

19.4984 

21.1057 

21.8163 

20.8254 

20.8455 

20.7498 

22.1027 

21.2441 

21.2080 

21.6955 

23.1139 

22.0204 

18.6938 

17.8625 

17.8574 

18.1198 

17.7816 

18.3151 

18.8537 

18.3242 

16.5459 

17.8418 

18.5188 

17.6210 

17.1493 

19.4992 

18.9891 

18.5564 

17.5441 

18.3028 

18.6730 

18.1921 

15.8994 

17.3167 

17.6239 

16.9255 

20.0946 

17.4354 

19.1340 

18.8876 

15.8422 

16.6072 

17.8704 

16.7352 

17.5881 

18.7038 

19.4072 

18.5962 

14.5355 

14.8840 

17.6126 

15.5719 

14.7032 

17.2542 

17.7683 

16.4865 

12.4448 

14.7338 

15.5077 

14.2770 

15.5066 

16.3894 

21.1067 

17.5598 

11.1934 

11.0966 

9.9166 

10.8002 

19.8956 

20.7907 

21.1883 

20.6121 

20.1712 

20.2762 

21 .5671 

20.6602 

16.2916 

19.0836 

19.5693 

18.2811 

15.9362 

15.4643 

16.9892 

16.1274 

17.2347 

17.0576 

17.5411 

17.2563 

21.7116 

23.7765 

23.4616 

23.0019 

15.9048 

18.1683 

18.0472 

17.3416 

16.6428 

17.6735 

18.8793 

17.7518 

15.6089 

16.2378 

16.4726 

16.1124 

22.1774 

22.8908 

22.9130 

22.7063 

18.3597 

18.8964 

19.6790 

18.9885 

17.8492 

17.7592 

18.8469 

18.1473 

13.6233 

14.3306 

15.7641 

14.5357 

13.9050 

15.4478 

15.9881 

15.0485 

13.2991 

14.0464 

14.0115 

13.7738 

* 

21.0704 

21.7454 

21.4083 

18.5240 

18.8169 

20.1259 

19.1237 

20.3490 

20.9598 

21.3867 

20,8948 

19.3922 

20.2731 

21.3866 

20.3724 

16.6997 

18.2976 

18.3521 

17.7554 

15.2895 

15.5278 

15.4937 

15.4371 

14.4740 

14.8720 

16.7327 

15.3846 

16.9096 

18.0951 

19.2396 

18.0795 

18.6077 

19.2389 

20.5453 

19.4231 

23.0192 

20.7961 

17.8273 

20.4194 

16.9250 

17.9017 

18.3618 

17.7402 

15.3115 

16.4226 

20.4507 

17.0636 

20.0494 

16.9570 

16.9881 

17.9386 

18.1930 

18.7549 

26.1085 

21.0314 

21.1067 

21.5962 

* 

21.3452 

180027 
180028 
180029 
180030 
180031 
180032 
180033 
180034 
180035 
180036 
180037 
180038 
180040 
180041 
180042 
180043 
180044 
180045 
180046 
180047 
180048 
180049 
180050 
180051 
180053 
180054 
180055 
180056 
180058 
180059 
180063 
180064 
180065 
180066 
180067 
180069 
180070 
180072 
180078 
180079 
180080 
180087 
180088 
180092 
180093 
180094 
180095 
180099 
180101 
180102 
180103 
180104 
180105 
180106 
180108 
180115 
180116 
180117 
180118 
180120 
180121 
180122 
180123 


*  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 

"  Based  on  the  sum  of  tfie  salaries  and  fmurs  computed  for  Federal  f^s  2002. 2003,  and  2004. 
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Provider  No. 


180124 
180125 
180126 
180127 
180128 
180129 
160130 
180132 
180133 
180134 
1$0138 
180139 
180140 
)141 
^01 42 
180143 
190001 
190002 
190003 
190004 
190005 
190006 
190007 
190008 
190009 
190010 
190011 
190013 
190014 
190015 
190017 
190018 
190019 
190020 
190025 
190026 
190027 
190029 
190034 
190036 
190037 
190039 
190040 
190041 
190043 
190044 
190045 
190046 
190048 
190049 
190050 
190053 
190054 
190059 
190060 
190064 
190065 
190071 
190077 
190078 
190079 
190081 
190083 


*  Denotes  wage  data  not  available  for  the  provider  for  tfutt  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourty  wage 

FY  2002 


18.8487 
14.9314 
14.3551 
17.6365 
18.2817 
22.3536 
20.6450 
19.5884 
21.7800 
14.5387 
20.2102 
20.5350 
15.2719 
23.8930 
20.7510 

• 

18.1514 

19.8834 

19.9121 

18.3620 

17.5161 

17.5911 

14.4720 

19.2456 

15.9731 

16.5020 

15.6351 

15.5019 

17.8015 

18.9896 

17.5381 

11.1898 

18.3788 

17.6840 

16.8686 

18.5015 

17.4761 

19.1967 

18.0754 

20.0300 

19.9878 

19.0376 

21.7376 

17.9535 

15.5618 

17.4471 

21.2853 

20.4458 

16.8136 

17.7417 

16.2854 

13.0080 

18.9059 

15.8373 

17.8443 

18.2466 

18.3091 

16.4138 

16.5536 

16.9383 

17.9403 

14.9707 

18.4951 


Average 

hourty  wage 

FY  2003 


19.7138 
22.6609 
14.8501 
18.0498 
18.7194 
15.6637 
21.9413 
19.8393 
23.2679 
16.5901 
19.8524 
20.3816 
14.6466 
20.3404 

• 

21.3197 
18.8583 
20.6057 
19.5115 
19.6755 
19.0994 
17.7333 
16.3633 
22.4797 
16.0395 
17.7616 
15.7319 
16.7770 
18.6929 
19.7673 
19.8449 
13.1355 
18.7344 
18.7252 
18.1892 
19.0130 
18.4070 
18.7344 
19.2007 
21.2960 
14.1323 
18.7625 
23.1819 
19.5511 
15.5645 
17.6788 
22.0065 
20.2414 
16.6848 
18.5902 
16.9053 
13.4768 
17.7269 
17.8651 
19.9121 
19.7215 
18.3280 
16.3822 
16.8829 
19.5879 
18.8187 
14.7919 
16.2970 


Average 

hourly  wage 

FY  2004 


20.5265 
18.2048 
14.5644 
19.9846 
19.8756 
14.1861 
23.4841 
19.9358 


22.8363 
20.6987 
16.9631 
22.5552 

• 

19.7662 
20.4946 
21.0138 
20.7504 
20.5272 
19.8177 
18.7928 
17.9392 
20.3099 
17.5144 
18.1797 
15.4699 


20.5905 
18.3528 
18.6199 
20.8052 
18.5659 
19.9177 
19.9178 
19.5358 
18.1118 

• 

23.3903 
15.6062 
20.4160 
22.9262 
21.9983 
15.7333 
17.7460 
22.8709 
21.1659 
18.1698 
19.3768 
18.6663 
13.8037 
19.9370 
18.3334 
20.2207 
21.0488 
20.3583 
17.8444 
17.0480 
19.8607 

11.4756 
18.4954 


Average 

hourly"  wage 

(3yrs) 


19.6910 
17.7710 
14.5905 
18.6169 
18.9809 
16.9914 
22.0517 
19.7903 
22.4729 
15.5000 
20.9918 
20.5422 
15.5822 
22.1339 
20.7510 
20.5610 
19.2128 
20.5155 
20.0615 
19.5326 
18.7716 
18.0215 
16.3508 
20.6400 
16.4753 
17.4941 
15.6120 
16.1202 
18.2302 
19  7878 
18.5693 
13.8655 
19.3372 
18.3279 
18.2844 
19.1653 
18.4507 
18.6759 
18.6247 
21.5497 
16.9453 
19.3991 
22.6065 
19.8665 
15.6215 
17.6341 
22.1191 
20.6024 
17.2383 
18.5593 
17.3158 
13.4554 
18.8703 
17.3742 
19.3688 
19.7211 
19.0184 
16.8680 
16.8252 
18.8295 
18.3869 
13.7796 
17.7997 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3  yrs) 


190086 
190088 
190089 
190090 
190095 
190098 
190099 
190102 
190103 
190106 
190109 
190110 
190111 
190112 
190113 
190114 
190115 
190116 
190118 
190120 
190122 
190124 
190125 
190128 
190130 
190131 
190133 
190134 
190135 
190136 
190140 
190142 
190144 
190145 
190146 
190147 
190148 
190149 
190151 
190152 
190156 
190158 
190160 
190161 
190162 
190164 
190167 
190170 
190173 
190175 
190176 
190177 
190178 
190182 
190183 
190184 
190185 
190186 
190190 
190191 
190196 
190197 
190199 


16.5074 
19.9362 
15.0395 
16.2351 
17.3258 
21.0847 
19.0635 
20.7870 
14.4158 
18.5908 
15.8187 
15.7313 
20.6508 
22.0741 

13.9209 
22.7583 
17.3757 
16.3776 
17.2309 
15.3742 
20.1206 
19.8298 
20.8770 
14.0379 
18.8958 
15.1393 
12.4507 
21.3454 
15.1662 
14.6829 
16.2280 
18.4405 
16.2505 
21.9607 
14.7202 
15.5338 
16.4722 
15.5210 
22.0319 
16.0442 
20.4078 
18.4662 
15.9280 
20.1962 
18.2379 
17.7611 
14.5222 
23.0934 
20.4580 
22.2316 
19.7794 
12.0372 
20.7102 
16.0752 
19.8436 
20.5852 
17.4078 
15.8985 
19.6911 
18.6138 
20.2082 
15.3522 


17.6237 
20.4725 
15.2055 
19.8201 
17.3637 
21.4328 
19.0545 
21.1614 
15.6415 
19.9117 
16.3641 
15.2652 
21.3622 
24.2806 
19.0411 
13.5044 
24.0098 
18.3223 
17.8543 
17.6708 
16.7189 
22.8245 
20.1401 
21.5869 
14.5586 
19.7483 
15.7834 

* 

23.0213 
15.6286 
14.8738 
19.0464 
18.3513 
16.4402 
20.9312 
15.2732 
19.4518 
16.5153 
16.2783 
22.7142 
17.6573 
21.6307 
19.3139 
15.7807 
20.9645 
19.0473 
15.5795 
16.2045 

* 

23.0144 
21.7051 
20.3679 

23.1997 
16.7402 
18.6583 
20.7351 
16.7272 
13.7951 
19.7218 
19.1961 
20.9871 
17.8288 


18.2005 
18.6738 
15.5151 
19.0519 
16.9519 
20.7537 
23.1606 
22.0190 

• 

20.3114 
16.6515 
16.5007 
24.4380 


13.6101 
25.4983 

* 

175060 
18.5094 
17.7811 
21.9308 
21.5692 
23.8786 
15.2678 
21.3154 
13.4062 

24.5472 
16.7852 
15.4029 
22.5765 
21.3838 
17.4407 
22.1502 
16.3596 
19.3245 
18.4197 
17.3402 
25.1136 
18.0528 
23.2361 
19.8734 
27.3615 
20.7350 


22.7574 
24.3432 
22.3318 

23.6016 
17.1805 
20.6096 
29.7870 
18.4556 
16.2819 
21.9141 
20.7601 
21.6908 
11.3015 


17.4309 
19.7186 
15.2626 
18.4143 
17.2138 
21 .0874 
20.4338 
21.3440 
15.0851 
19.6058 
16.2945 
15.8208 
22.2154 
23.0835 
19.0411 
13.6758 
24.0285 
17.8596 
17.2223 
17.7933 
16.6133 
21.6225 
20.4994 
22.1716 
14.6311 
20.0242 
14.7514 
12.4507 
22.9404 
15.8135 
14.9883 
19.3164 
19.3822 
16.7345 
21.6747 
15.4387 
17.9652 
17.1004 
16.3739 
23.3179 
17.2654 
21 .7367 
19.2722 
18.5292 
20.6423 
18.6694 
16.5290 
15.4153 
23.0934 
22.0818 
22.8033 
20.8422 
12.0373 
22.4491 
16.6637 
19.6762 
23.2575 
17.5015 
15.2413 
20.4097 
19.5709 
21.0235 
14.1164 


*  Denotes  wage  data  not  available  tor  the  provider  tor  that  year. 

•■  Based  on  tfw  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
i   Wages— Continued 


Provider  No. 


19(b200 

190201 

190202 

190203 

190204 

190205 

190206 

190207 

190208 

190218 

190231 

190236 

190238 

190239 

190240 

190242 

200001 

200002 

200003 

200006 

200007 

200008 

200009 

200012 

200013- 

200016 

200018 

200019  , 

200020 

200021  . 

200023  . 

200024 

200025  . 

200026  . 

200027  . 

200028  . 

200031  . 

200032  . 

200033  . 

200034  . 

200037  . 

200038  . 

200039  . 

200040  . 

200041  . 
200043  . 

200050  . 

200051  . 

200052  . 
200055  . 

200062  . 

200063  . 
200066  . 

210001  . 

210002  . 

210003  . 

210004  . 

210005  . 

210006  . 

210007  . 

210008  . 

210009  . 

210010  . 


Average 

hourly  wage 

FY  2002 


"Denotes  wage  data  not  available  for  tfw  provider  for  that  year. 

•f  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


21.6852 
19.7421 

21.7931 
20.5784 
19.3737 
21.3307 
19.0216 
16.9641 
19.2992 
17.7247 
21.1982 
20.6799 
19.7601 
14.3579 

• 

18.2513 

22.3035 

18.4141 

21.0922 

18.1681 

21.5556 

21.4763 

19.1047 

17.9378 

17.1187 

17.8675 

19.9245 

22.3355 

20.7361 

20.2063 

20.8336 

20.4165 

17.9021 

19.4220 

18.8763 

16.1641 

19.4613 

22.4685 

20.4941 

20.3015 

21.2632 

20.1508 

18.9580 

18.8131 

19.4295 

20.2014 

22.0712 

17.6271 

18.5983 

18.4279 

21.2121 

17.0570 

18.6617 

23.5132 

26.0447 

24.9760 

21.3829 

^9.^6S2 

23.8840 

21 .2895 

20.7479 

19.5908 


Average 

hourly  wage 

FY  2003 


22.3510 
21.7185 
22.4701 
23.0636 
22.9134 
18.8750 
21 .7867 
20.7024 
17.6834 
20.7290 

* 

22.5796 


16.0658 

19.7903 
22.3145 
18.5779 
18.9818 
19.0387 
23.2883 
23.3090 
20.5141 
20.3793 
16.2939 
19.8848 
21.1893 
24.7433 
22.0144 

21.0633 
21.4247 
18.1459 
20.2100 
19.8886 
17.7875 
20.9148 
23.6298 
21.8266 
19.5004 
22.9220 
21 .5695 
20.7744 
20.2986 
20.0280 
23.0314 

• 

18.9290 
19.4998 
18.0949 
22.5265 
18.4281 
21.5280 
26.5907 
22.3090 
27.2278 
22.5304 
20.8607 
23.4582 
21.0767 
20.8476 
20.4097 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3  yrs) 


24.2525 
21.1903 
22.4062 
24.9518 
26.1231 
20.2374 
24.2892 
19.7316 
23.0838 
21.6207 

* 

24.4661 


15.4026 
12.2209 
21.3664 
24.7102 
20.1431 

• 

21.3451 
25.6369 
24.6974 
21.7931 
22.9359 
20.9892 
21.2548 
22.7794 
27.0790 
24.9384 

• 

22.7515 
22.8869 
19.7172 
20.8262 
22.2117 
18.5637 
22.1885 
25.1723 
23.5414 
22.5582 
23.7816 
22.1873 
21.8525 
21.3816 

23.6076 

• 

1 9.5066 
19.8009 
18.3225 
26.3887 
19.4759 
22.6614 
25.6975 
23.0790 
28.8679 
24.7185 
24.1987 
27.5104 
24.6569 
23.4889 
23.0440 


22.7566 
20.9110 
22  4391 
23.3496 
23.1780 
19  4986 
22.5212 
198068 
185667 
20.5593 
17.7247 
22.8193 
20.6799 
19.7601 
15.3226 
12.2209 
19.8121 
23.1322 

19  0655 

20  0361 
19.4241 
23.5650 
23.1816 
20.4820 
20.4733 
18.0074 
19.6846 
21 .2976 
24.8621 
22.6378 
20.2063 
21.5341 
21.5952 
18.5708 
20.1773 
20.3329 
17.4852 
20.9008 
23.7287 
22.0096 
20.7085 
22  6253 
21.3042 
20.5333 
20.1961 
19.7244 
22.2752 
22.0712 
187096 
19.2948 
18.2799 
23.2533 
183382 
209120 
24  9889 
23.7255 
27.0643 
22.9229 
21.4594 
24.9372 
22.4641 
21.7419 
21.0277 
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Provider  No. 

-■  ■ 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

210011       .  . .  

21.4043 
21.3977 

20.4017 
24.8430 

22.1443 
25.2892 

21.2906 

210012  

23.7249 

210013   

19.4505 
18.7448 
26.5193 

23.1649 
23.9651 
24.7441 

23.0151 
23.8419 
27.2302 

21.9197 

210015          

22.0261 

210016  .-. 

26.1373 

210017 

18.5079 
22.8553 

18.2963 
23.6442 

19.5294 
25.3112 

18.7753 

210018  

23.9214 

210019   

20.6025 
24.5744 

21.5429 
25.6728 

23.5259 
27.6680 

21.9407 

210022  

25.9838 

210023  

22.9989 

24.4815 

26.7837 

24.7914 

210024  

24.4280 

24.7858 

24.8939 

24.7076 

210025  

21.2769 

21.4910 

22.8882 

21.8653 

210026  

13.8668 

20.7986 

• 

16.5220 

210027  

17.1060 

16.2219 

19.1886 

17.4744 

210028  

19.4157 

20.4027 

22.4054 

20.7783 

210029  

25.4939 

24.7605 

26.2082 

25.5405 

210030     

20.9574 
20.1955 

21.9547 
20.0825 

20.7801 
20.3407 

21.2J93 

210032  

20.2132 

210033  

23.7588 

22.8303 

25.0300 

23.8986 

210034 

19.4144 
20.8317 

22.6812 
21.6662 

22.8827 
21.6973 

21.5075 

210035  

21.4040 

210037 

20.5528 

21.1659 

23.5536 

21.8146 

210038  .-. 

24.9762 

25.9701 

26.5696 

25.8902 

210039 

21.3559 

23.3583 

23.5618 

22.7399 

210040  

23.4252 

23.7067 

25.4729 

24.1964 

210043  

22.4000 

22.9504 

20.9824 

22.0358 

210044  „... 

23.0917 

22.9540 

23.8101 

23.2851 

210045  

12.1467 
24.6921 

13.5654 
24.9381 

11.8350 
24.4328 

12.5334 

210048 

24.6715 

210049 : 

19.3022 

21.1056 

23.4786 

21.4119 

210051  

23.6476 

24.8949 

25.7103 

24.7772 

210054  

23.2730 

25.1694 

27.3551 

25.2404 

210055  

26.5272 

23.8025 

27.4218 

25.8633 

210056  

22.9593 
26.0076 

22.6958 
25.6142 

23.5291 
27.4175 

23.0845 

210057 

26.3518 

210058  

16.3191 

17.4250 

22.0351 

18.6822 

210059  

25.6052 
26.5846 

• 

26.4566 

• 

25.8377 

25.6053 

210060  

26.3021 

210061  

16.1931 

20.8975 

22.5454 

20.0819 

220001  

22.9064 

23.4091 

25.8030 

24.0472 

220002  

24.5840 

25.4158 

26.3348 

25.4205 

220003  

17.9319 

17.6069 

18.8150 

18.0852 

220006  

22.6337 

23.8920 

25.9967 

24.1779 

220008  

22.0796 

24.2393 

25.6647 

24.0447 

220010  „ 

22.0067 

23.4009 

24.5021 

23.3133 

220011  

29.5290 
31.2303 

20.6390 
31.1041 

29.7597 
31.8043 

26.1454 

220012  .'. 

31.3960 

220015  

23.1893 
23.0951 

24.1348 
24.6149 

25.0272 
25.5598 

24.1474 

220016  

24.3980 

220017  

25.1568 
19.8551 
22.4295 
21.9316 

25.9000 
19.9268 
22.5375 
23.8620 

26.0635 
21.6620 
23.2840 
24.1071 

25  6650 

220019  

20.5000 

220020  

22.7668 

220024  

23.3004 

220025  

'-   22.8593 

22.0003 

23.2374 

22.6994 

220028  

21.0630 
25.6560 

24.1251 
25.7660 

31.4858 
27.4792 

25  0402 

220029 

26.3128 

220030  

18.7429 
29.3091 

18.9012 
28.3832 

20.0816 
30.8324 

19.2486 

220031  

29.5603 

220033  ; 

20.3609 
23.1892 
24.4091 

21.8156 
25.7456 
25.5771 

25.2942 
26.7656 
26.1128 

22  4280 

220035  

251903 

220036  

25.3339 

220038  

22.3162 
27.5034 

22.9821 
28.6790 

24.2072 
29.4322 

23.1581 

220041  

28.5477 

*  Denotes  wage  data  not  available  for  the  providef  for  tfiat  year. 

"Based  on  ttie  sum  of  ttie  salaries  and  f>ours  computed  for  Federal  FYs  2002. 2003.  and  2004. 
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Provider  No. 


220042 

220046 

220049 

220050 

220051 

220052 

220057 

220058 

220060 

220062 

220063 

220064 

220065 

220066 

220067 

220070 

220071 

220073 

220074 

220075 

220076 

220077 

220079 

220080 

220081 

220082 

220083 

220084 

220086 

220088 

220089 

220090 

220092 

220095 

220098 

220100 

220101 

220104 

220105 

220106 

220108 

220110 

220111 

220116 

220119 

220123 

220126 

220133 

220135 

220154 

220163 

220171 

230001 

230002 

230003 

230004 

230005 

230006 

230013 

230015 

230017 

230019 

230020 


Average 

hourly  wage 

FY  2002 


26.0473 

23.3149 

27.2689 

22.5265 

21.7357 

23.5225 

25.8064 

26.8345 

28.0794 

20.2254 

20.8079 

22.7497 

20.1424 

23.4477 

27.5405 

20.9128 

27.4151 

26.1328 

24.3057 

22.5329 

23.2795 

26.1545 

22.0769 

22.1971 

29.6682 

22.1453 

22.5815 

25.3761 

26.7778 

23.4258 

25.4106 

23.3049 

24.7905 

21.7851 

23.1547 

27.5841 

27.0711 

28.7258 

21.9185 

25.9277 

23.4975 

29.1648 

24.7510 

32.0049 

23.8785 

32.4678 

23.6045 

29.3911 

28.3648 

21.1563 

29.2299 

24.9261 

20.0438 

23.0439 

21.2215 

20.5005 

17.0943 

20.4978 

22.2211 

20.6464 

22.9755 

23.6674 

21.8526 


Average 

hourly  wage 

FY  2003 


28.4675 

24.1931 

25.4358 

23.3330 

22.4826 

25.4091 

26.2945 

21.6814 

28.3950 

22.5567 

21.8365 

24.0982 

21.5657 

24.5463 

28.2685 

23.9850 

27.7679 

27.4778 

25.3331 

24.6982 

24.1224 

27.1503 

25.7305 

22.9911 

31.1326 

23.2818 

27.2605 

26.0395 

28.7324 

25.0671 

25.3521 

26.0265 

29.4173 

22.6828 

24.7180 

26.8001 

28.0856 

* 

25.5692 
27.6812 
24.5939 
30.6173 
26.7573 
28.5716 
24.6344 
29.6084 
23.8123 
29.8366 
29.6837 
23.3590 
29.3552 
27.3487 
23  3051 
24.3115 
21.6493 
22.4538 
20.5596 
20.6985 
20.0954 
21.9499 
25.7900 
23.8779 
28.8869 


Average 

hourly  wage 

FY  2004 


26.1955 
26.7406 
23.8005 
22.2965 
26.3043 

• 

22.4816 
29.6290 
22.6598 
23.3704 

* 

22.4143 
23.4622 
26.9915 
26.2697 
27.7773 
29.7863 
26.4210 
25.7813 
24.8040 
26.7165 

• 

24.6008 
33.3649 
23.9542 
28.3533 
26.8596 
31.9999 
25.0645 
28.9252 
26.0654 

• 

23.7629 
26.2287 
25.8127 
26.9992 

24.4095 

• 

26.0166 

33.9228 

26.9565 

30.9871 

25.5111 

32.1805 

36.1591 

27.4183 

31.2687 

25.5654 

27.8718 

25.9496 

22.0875 

23.7972 

22.6120 

22.3271 

20.2186 

21.9442 

20.4633 

21.6344 

26.1609 

24.7356 

25.8265 


Average 

hourly"  wage 

(3yrs) 


27.2387 
24.5514 
26.4572 
23.2263 
.22.1608 
25.1274 
26.0375 
23.6744 
28.7209 
21.8448 
22.0573 
23.3816 
21.3853 
23.8055 
27.5793 
24.8446 
27.6608 
27.7808 
25.3967 
24.3463 
24.0785 
26.6753 
23.1834 
23.2916 
31.4663 
23.1292 
25.8389 
26.1410 
29  0552 
24.5354 
26.5987 
25.2015 
26.0747 
22.7845 
24.7066 
26.6900 
27.3742 
28.7258 
24.0741 
26.8476 
24.7052 
31.2432 
26.1374 
30.4812 
24.6718 
31.3951 
27.2823 
28.8616 
29.8642 
23.5365 
28.5798 
26.1526 
21.7854 
23.6903 
21 .8276 
21.7397 
19.1829 
21.0676 
20.9362 
21.3826 
24.9780 
24.1224 
25.0793 


Denotes  wage  data  not  available  for  tfie  provider  for  tliat  year. 

*  Based  on  Vhe  sum  of  tfie  salaries  and  tiours  computed  for  Federal  FYs  2002.  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3  yrs) 

230021  

19.8256 

20.9145 

21.9537 

20.8777 

230022  

21.9129 

21.8808 

22.2179 

22.0038 

230024  

24.9664 

26.2155 

24.1272 

25.0227 

230027 

19.6393 

22.5114 

22.1018 

21.3775 

230029  

22.1782 

24.9754 

24.9385 

23.9465 

230030  

18.6406 

19.2441 

19.2145 

19.0453 

230031  

19.9465 

19.4676 

22.1874 

20.5558 

230032  

24.8930 

22.8436 

23.5011 

23.7370 

230034  

19.4366 

17.9276 

19.0026 

18.7604 

230035  

17.7490 

20.5906 

18.0735 

18.7098 

230036  

23.8398 

25.1507 

25.9801 

25.0254 

230037  ; 

23.2751 

22.7382 

24.7183 

23.5739 

230038  

21.9692 

20.9389 

23.2065 

22.0318 

230040  

20.7841 

20.2451 

21.8062 

20.9418 

230041  

21 .7364 

23.2870 

24.2297 

23.0470 

230042  ; 

21.3870 

20.7745 

22.5003 

21.5609 

230046  

25.3206 

26.1787 

27.7076 

26.3640 

230047  

22.3595- 

23.7178 

24.3622 

23.4689 

230053  

26.8917 

23.5702 

25.3705 

25.3321 

230054  

20.8014 

22.2105 

18.9493 

20.6840 

230055  

20.8492 

20.8930 

20.9350 

20.8938 

230056  

17.8091 

17.3516 

19.4126 

18.2031 

230058  

21.0303 

21.6619 

22.4579 

21.7287 

230059  

20.7092 

20.6540 

20.6854 

20.6835 

230060  

19.8987 

20.5120 

22.7605 

21.0950 

230062  

18.8039 

18.2283 

* 

18.4950 

230065  :. 

22.7416 

23.3414 

26.3217 

24.0577 

230066  

23.0475 

23.2790 

23.4679 

23.2643 

230069 ; 

24.2470 

25.0212 

26.4859 

25.2413 

230070 

21.5666 

21.2476 

22.8588 

21,8801 

230071  ....„ 

23.1337 

23.6398 

23.6674 

23.4732 

230072  

20.4456 

22.6533 

22.8090 

21.9640 

230075 

22.5866 

•   22.3632 

22.4692 

22.4739 

230076  : 

24.7010 

26.9662 

* 

25.7305 

230077  

20.2823 

22.6781 

23.6116 

22.2277 

230078  ; 

17.9868 

19.1638 

20.5427 

19.2537 

230080  

20.2104 

19.1810 

20.4095 

19.9313 

230081  .:. 

19.0199 

20.0464 

20.4289 

19.7958 

230082  

19.0419 

18.2165 

21 .0552 

19.3344 

230085  

23.4996 

24.5765 

24.2802 

24.1339 

230086  

20.1730 

20.1461 

25.1139 

21.7587 

230087  

19.9700 

20.6619 

22.2688 

20.9389 

230089  

22.6994 

23.1023 

23.3847 

23.0660 

230092  

20.7738 
20.6314 

22.3437 
21.0274 

22.3122 
25.0356 

21.8236 

230093  

22.3197 

230095  

17.6444 

18.0582 

19.1810 

18.3175 

230096 : 

22.7785 

24.3004 

26.5685 

24.5818 

230097  

21.1254 

22.5006 

22.9902 

22.2246 

230099  

21.7513 

22.3422 

23.5490 

22.5510 

230100  ; 

17.3842 

18.2477 

19.8016 

18.4668 

230101  

20.5315 
11.3429 
24.1238 
22.6098 

22.5159 
18.5254 
25.5606 
23.0086 

22.3310 
19.4434 
27.7635 
23.9851 

21 .7559 

230103 ; 

16.3738 

230104  

25.8605 

230105  

23.2114 

230106 

21.6825 

22.9909 

23.1961 

22.6494 

230107  

17.1386 
20.3437 
19.7262 
19.6281 
14.5692 
25.6797 
20.6797 
22.6555 

18.9985 
21.4592 
21.0925 
21.0361 
15.6064 
25.5154 
20.2770 
23.9898 

• 

19.9763 
21.8501 

* 

20.1283 
28.1220 
23.2432 
24.7999 

18.1307 

230108  

20.6173 

230110 

20  8760 

230115  

20  3009 

230116  

16  4365 

230117  

26.4781 

230118  

21  3687 

230119  

23.8287 

*  Denotes  wage  data  not  available  for  ttte  provider  for  ttiat  year. 

"  Based  on  ttw  sum  of  the  salaries  and  Ixxjrs  computed  for  Federal  FYs  2002,  2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


230120 

230121 

230124 

230128 

230130 

230132 

230133 

230135 

230141 

230142 

230143 

230144 

230145 

230146 

230147 

230149 

230151 

230153 

230154 

230155 

230156 

230157 

230162 

230165 

230167 

230169 

230171 

230172 

230174 

230175 

230176 

230178 

230180 

230184 

230186 

230188 

230189 

230190 

230191 

230193 

230195 

230197 

230199 

23Q201 

230204 

230205 

230207 

230208 

230211 

230212 

230213 

230216 

230217 

230219 

230222 

230223 

230227 

230230 

230235 

230236 

230239 

230241 

230244 


Average 

hourly  wage 

FY  2002 


20.3306 
21.3342 
18.9981 
24.0724 
22.1775 
26.1946 
17.1058 
20.5637 
22.4570 
23.5621 
16.7948 
23.4237 
19.2638 
21.2260 
23.2755 
18.8005 
23.3967 
18.7403 
15.4362 
20.5409 
25.6228 
17.3571 
21.7148 
23.8881 
22.9745 
24.3874 
17.1282 
21.4675 
22.7304 

23.8204 

17.3030 

18.5744 

19.7717 

15.7837 

16.2975 

17.9218 

26.4687 

18.4861 

19.8287 

22.9228 

24.0854 

20.6580 

18.0787 

23.4966 

15.9314 

21.2483 

16.7454 

21 .8581 

24.2611 

15.5469 

21.0710 

22.2698 

20.0442 

21.9711 

22.6887 

22.3155 

22.3097 

17.7197 

25.9676 

17.8168 

20.7297 

22.2697 


Average 

hourly  wage 

FY  2003 


20.6105 
21.4615 
20.9641 
24.4952 
23.5123 
27.3637 
19.0770 
18.4193 
24.4560 
25.0282 
18.2700 
23.3295 
17.9811 
22.3838 
26.5260 
19.9577 
.24.3705 
20.0098 
16.7152 
20.7546 
27.2254 

• 

22.7984 

24.7959 

24.1344 

28.1039 

16.1129 

22.1709 

23.5025 

14.4932 

24.9032 

17.3428 

19.6062 

20.6406 

19.1289 

16.8687 

19.1990 

24.4643 

20.6633 

21.5358 

23.4647 

25.5312 

22.4592 

18.2486 

24.5127 

18.1551 

20.9059 

17.8118 

21.1245 

24.6420 

17.1062 

22.2137 

24.1455 

18.1277 

23.2545 

25.2666 

25.8826 

22.1703 

17.5940 

25.3251 

18.9790 

2t.8472 

23.1175 


Average 

hourly  wage 

FY  2004 


22.7243 
24.6973 
22.0096 

23.7854 
29  0292 
20.2461 
19.8290 
23.9885 
22.9036 
19.5446 
23  6959 
15.8192 
21.3539 

• 

20.8933 
25.6421 
22.8443 
15.9001 
18.0743 
28.0692 


25.9534 
24.7967 
24.9264 
19.9097 
23.0023 
24.5090 
22.5965 
24.7466 
18.1397 
20.9131 
21.3426 
21.2156 
18.3241 
22.7783 
26.8284 

• 

22.8917 
25.3285 
26.9776 
23.5942 

• 

24.4095 

• 

22.2848 
19.0898 

26.4825 
18.7123 
23.4216 
24.3649 
20.5935 
24.2148 
28.5549 
27.7510 
22.0423 
19.2540 
25.4791 
19.8370 
22.8539 
23.1234 


Average 

hourly"  wage 

(3  yrs) 


21.0521 

22.4295 

20.6756 

24.2953 

23.1764 

27  5003 

188268 

19.6840 

23.6151 

23.7956 

18.1583 

23  4486 

17.6120 

21 .6475 

24.7445 

19.8319 

24.4652 

20.5744 

16.0188 

19.8594 

26  9451 

17.3571 

22.2573 

24.8621 

23  9623 

25.7012 

17.6776 

22.2346 

235983 

17.8784 

24.4760 

17.5917 

19.7352 

20.5906 

18.3800 

17.0936 

19.9127 

25.9306 

19.5216 

21.3669 

23.9218 

25.4753 

22.1770 

18.1632 

24.1113 

17.0325 

21.4738 

17.9011 

21.4701 

25,1164 

17,1022 

22,2323 

23  6068 

19,6048 

23.1524 

25.4631 

25,3402 

22.1610 

18.1724 

25.5829 

18.8918 

21.9059 

22.8331 


'Denotes  wage  data  not  available  for  tfw  provider  for  tfiat  year. 

*"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average  . 
hourly**  wage 
(3  yrs) 

230253  

21.0433 

22.7706 

24.9784 

22.9234 

230254  

22.6335 

23.3714 

24.2594 

23.4070 

230257  

21.3880 

23.1794 

24.8070 

22.9716 

230259  

22.3969 

23.1768 

24.5001 

23.3910 

230264  

17.4864 

18.6598 

18.2571 

18.1056 

230269  

24.0992 

24.3772 

24.9596 

24.4951 

230270  

22.5985 

25.2665 

22.9002 

23.5673 

230273  

22.8715 

24.1278 

25.8466 

24.2438 

230275  

20.8985 

32.0037 

29.4179 

26.3638 

230276  

25.8709 

22.3313 

25.4127 

24.3279 

230277  

23.9771 

24.3351 

25.3381 

24.5552 

230279  : 

17.8074 

18.3256 

21.2467 

19.1913 

230280  

18.3497 

• 

* 

18.3498 

230283  : 

22.5082 

• 

25.0038 

23.8515 

230286  

« 

47.5925 

» 

47.5929 

230287  

• 

22.5420 

* 

22.5420 

230288  

• 

« 

30.5931 

30.5929 

240001  

25.6936 

26.6372 

28.2239 

26.9164 

240002  

23.2307 

24.2214 

24.3916 

23.9674 

240004  

24.4030 

25.6238 

26.8197 

25.6037 

240005  

20.3193 

20.2389 

22.7873 

21.0896 

240006  

23.0715 

25.7288 

29.5789 

26.1049 

240007  

19.0850 

20.7189 

21.4367 

20.4240 

240008  

23.3783 

22.7437 

26.3213 

24.1118 

240009  ,. 

17.1187 

17.4518 

* 

17.2880 

240010  - 

25.4752 

28.3796 

29.0956 

27.7014 

240011  

21.5875 
21.7544 

22.5188 
25.1560 

24.0365 
27.2049 

22.7468 

240013  

24.6443 

240014  

24.2610 

25.2306 

26.5144 

25.3969 

240016  

22.2011 

23.3772 

25.2629 

23.6323 

240017 ; 

18.9272 

19.3431 

21.624^ 
27.3634 

19.9559 

240018 

18.4268 

23.6092 

22.7452 

240019  

23.1477 

24.0613 

25.1331 

24.1004 

240020  

20.8849 

20.6819 

24.7719 

22.0019 

240021  

20.1457 

19.0469 

23.9570 

20.9424 

240022  

21.3234 

23.0394 

23.4702 

22.5966 

240023  

22.8224 

22.3002 

24.4609 

23.2632 

240025  

20.0308 

20.7672 

21.2597 

20.6915 

240027  

16.7758 

18.3837 

18.3340 

17.8317 

240028  

25.1934 

* 

* 

25.1933 

240029  „ _ 

20.0164 

23.0440 

21.2343 

21.3892 

240030  

20.1653 

20.9799 

22.0200 

21.0838 

240031  

19.3983 

21.7620 

23.4390 

21.5566 

240036  

22.1721 

22.5436 

23.3926 

22.7261 

240037 

20.1195 

21.4275 

21.8392 

21.1496 

240038  : 

24.3957 

26.4513 

29.0330 

26.6099 

240040  

23.1352 

22.8191 

21.3870 

22.2562 

240041  

21.8655 

21.9054 

22.8511 

22.2064 

240043  

16.9859 
20.3339 

18.0186 
22.5750 

19.5532 
22.7043 

18.2400 

240044  ; 

21.8646 

240045  

24.1557 

24.2936 

25.9223 

24.7977 

240047  

23.8098 
21.6499 
22.5855 

* 

23.8693 

25.3233 
23.1109 
23.2612 
22.3485 
24.4191 

29.6184 
24.7589 
25.5603 
23.5899 
26.6015 

26  0294 

240050 

23  1788 

240051  

23  8542 

240052  

22  9828 

240053  : 

24.9787 

240056  

23.7139 
24.8686 

24.8549 
25.3984 

28.5169 
27.7600 

25.8728 

240057  

26.0180 

240058  

18.4009 

19.0506 

19.6784 

19.0102 

240059  

23.7808 
25.9951 

25.3847 
27.9151 

27.0517 
28.6098 

25  4242 

240061 

27.5450 

240063  

24.4031 

25.8594 

26.7645 

25.6926 

240064  

22.8578 

24.6785 

24.9928 

24.2158 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


*  Denotes  wage  data  not  available  tor  the  provider  for  that  year 

"  Based  on  tlie  sum  of  ttw  salaries  and  fiours  computed  for  Federal  FYs  2002, 2003.  and  2004. 


240065  

240066 

240069  

240071  

240072  

240073  

240075  .-. 

240076  

240077  

240078  

240079  

240080  

240082  

240083  

240084  

240085  

240086  

240087  

240088  

240089  

240090  

240093  

240094  

240096  

240097 

240098  

240099  : 

240100  

240101 

240102  „ 

240103  

240104  

240106  

240107  

240108  ; 

240109  ; 

240110  

2401 1 1  

240112  

240114  

2401 15  

2401 16  : , 

2401 17  

240119  

240121  

240122  , 

240123 

240124 

240125  

240127  

240128  

240129  

240130  

240132  

240133  ■... 

240135  

240137  

240138  

240139  

240141  

240142  

240143  

240144  

*  Denotes  wage  data  not  available  for  tfw  provider  for  tfiat  year. 

•*  Based  on  ttie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


14.8734 
24.1143 
21.7991 
21.2463 
'  20.9529 
17.3559 
21.3357 
22.3280 
20.3445 
25.1082 
18.8345 
25.5619 
18.7995 
21.0317 
21.7421 
20.9778 
18.1401 
21.3323 
23.1056 
21.1989 
19.2166 
20.2400 
22.0247 
21.0417 
27.9496 
24.2296 
15.4964 
20.8325 
19.9837 
16.3659 
18.7510 
23.5351 
23.5005 
20.9004 
18.2427 
16.3216 
21.0277 
17.8617 
16.6244 
17.3682 
23.8675 
18.3520 
17.9941 
21.8289 
22.2266 
21.2876 
18.3941 
20.4728 
14.9708 
17.9724 
16.3608 
16.5209 
16.4271 
23.1452 
19.5293 
15.7015 
21.5073 
16.7332 
20.5496 
23.1009 
29.2238 
20.4266 
21.4469 


Average 

hourly  wage 

FY  2003 


14.4623 

25.5163 

23.3373 

22.6332 

21.5455 

17.9013 

21.9160 

23.6159 

22.1509 

26.2576 

18.2929 

26.3071 

20.2018 

22.3484 

23.1951 

20.7535 

18.1497 

21.2116 

24.6260 

21.3949 

21.0856 

20.7138 

22.5923 

20.2992 

29.7597 

23.9626 

18.8139 

24.1875 

22.1329 

15.5114 

21.0182 

25.1139 

23.9677 

21.2163 

17.6500 

15.1369 

21.7340 

19.9712 

17.2437 

18.3415 

24.6529 

17.3460 

18.6677 

23.0230 

22.4858 

20.7795 

18.9494 

21.2023 

17.3846 

16.4294 

17.5611 

17.7242 

17.7634 

24.5633 

20.8958 

15.6298 

21.6644 

19.1676 

21.0163 

23.6498 

24.0719 

20.7307 

23.1661 


Average 

hourly  wage 

FY  2004 


15.3825 
27.4066 
25.7439 
24.8036 
22.9244 
20.1334 
24.4084 
26.8682 
18.9735 
27.5066 
20.6644 
27.8058 
21.4727 
24.4855 
23.9942 
17.4712 
17.7594 
20.1003 
25.5587 
23.4029 
22.6601 
22.3968 
24.4166 
23.8171 
31.8726 

• 

43.7548 
24.7500 
24.3455 
14.5842 
20.2325 
27.5745 
25.5890 
24.5581 
19.2516 
14.5891 
22.9718 
20.0499 

• 

21.7910 
26.8906 
19.2400 
19.7047 
23.4148 
24.5455 
23.5331 
20.0721 
23.5138 

• 

19.3859 
20.1960 
20.2001 
17.8752 
26.7031 
23.6068 
17.8575 
23.1752 
17.4235 
22.4472 
25.1597 
25.5197 
18.9442 
23.3501 


Average 

hourly**  wage 

(3  yrs) 


14.9036 

25.7241 

23.6631 

22.9056 

21.8214 

18  4502 

22  5903 

24.3772 

20.4406 

26.3275 

19.2023 

26.5849 

20.1735 

22.6030 

22.9738 

19.7663 

18.0222 

20.8883 

24.4549 

21 .9959 

21.1189 

21.1802 

23.1169 

21.7632 

29.9039 

24.0891 

21.0887 

23.2514 

22.2487 

15.5365 

19.9774 

25.4425 

24.4099 

22.1688 

18.3839 

15.2649 

21.9757 

19.2908 

16.9303 

19.3128 

25.1535 

18.3173 

18.8229 

22.7820 

23.1566 

21.8695 

19.1239 

21 .7551 

16.1716 

17.7982 

17.9593 

18.1562 

17.3622 

24.851 1 

21.3584 

16.3349 

22.1872 

17.7313 

21.2707 

24.0447 

26.0657 

20.0050 

22.6969 
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Provider  No. 


240145  

240146  

240148  

240150  

240152  

240153  

240154  

240155  

240157  

240160  

240161  

240162  

240163  

240166  

240169 

240170  

240171  ; 

240172  

240173  

240179  

240184  

240187  

240193  

240196  

240200  

240207  : 

240210  _ 

240211  

240213  

250001  

250002  

250003  

250004  

250005  

250006  : 

250007  

250008  

250009  

250010  

250012  ♦ 

250015  

250017  ;.. 

250018  

250019 : 

250020  

250021 

250023  „..., 

250024  

250025  

250027  

250029  

250030 

250031  

250032  

250033  , 

250034  

250035  

250036  „ ; 

250037  

250038  

250039  

250040  

250042  

*  Denotes  wage  data  not  available  for  the  provider  for  tfiat  year. 

"  Based  ofi  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

19.06^ 

17.6747 

22.6062 

19.4589 

16.5412 

17.3275 

18.1744 

17.4437 

19.5204 

19.5372 

• 

19.5281 

20.8331 

23.3857 

• 

21.8697 

22.4744 

24.1818 

25.4031 

24.1733 

19.3336 

18.6556 

20.3880 

19.4726 

21.5052 

21 .5859 

21.3809 

21.4857 

20.9385 

23.6944 

24.4892 

23.0432 

13.7309 

20.0571 

16.7563 

16.8353 

15.9014 

16.4990 

17.3072 

16.5799 

16.8809 

18.0542 

19.1144 

18.0796 

19.1542 

19.3296 

20.4807 

19.6719 

20.4760 

22.2009 

23.0778 

21.9095 

19.4131 

19.4496 

21.5002 

20.1541 

16.3958 

* 

* 

16.3959 

20.3779 

21.5994 

22.4313 

21.4955 

18.5172 

19.6732 

20.5124 

19.5729 

20.8606 

20.3699 

20.9068 

20.7077 

18.5187 

18.3183 

20.6286 

19.1672 

20.4004 

17.7557 

19.8250 

19.2836 

16.8917 

17.6979 

19.7471 

18.1054 

21.2736 

23.2471 

24.9027 

23.1511 

18.4664 

26.6381 

23.6164 

23.0709 

25.3479 

26.2793 

27.3313 

26.3610 

14.9076 

18.7517 

18.8396 

17.3476 

25.2814 

26.0927 

27.4330 

26.3128 

24.5664 

25.6060 

26.6231 

25.6397 

30.6260 

34.7849 

32.8805 

32.7909 

• 

• 

27.4812 

27.481 1 

19.2756 

20.2019 

20.9338 

20.1232 

18.6938 

19.6081 

21.6643 

20.0536 

16.7570 

18.7331 

19.3864 

18.3353 

18.3860 

19.2913 

20.9295 

19.5583 

12.5834 

13.7341 

11.3971 

12.5195 

17.5192 

19.4531 

20.3061 

19.0833 

19.7562 

20.9757 

21.2226 

20.6508 

15.8506 

15.8096 

16.4863 

16.0657 

17.7283 

18.0463 

19.7610 

18.4932 

14.6101 

16.0233 

17.6204 

16.0381 

16.7579 

17.4032 

15.6117 

16.4987 

11.7249 

16.6522 

19.3794 

15.3452 

20.5976 

18.8850 

19.0435 

19.5747 

13.1687 

14.7291 

16.8783 

14.8458 

18.0956 

19.9070 

22.9085 

20.3396 

16.2698 

19.6575 

19.1877 

18.3910 

10.5844 

12.7242 

15.8485 

12.9174 

12.3434 

13.8210 

14.7354 

13.5480 

12.9899 

14.8394 

12.1862 

13.2855 

20.3625 

21.9075 

21.2651 

21.1983 

14.5445 

15.1790 

17.5936 

15.6987 

16.0682 

14.8216 

14.8043 

15.2287 

26.6173 

25.5089 

27.2140 

26.4270 

18.3825 

19.8779 

21.7605 

20.4551 

17.5957 

• 

• 

17.5957 

15.0941 

16.9132 

* 

15.9970 

17.0399 

18.8231 

20.3681 

18.7749 

16.8349 

18.3861 

17.1071 

17.4370 

16.1913 

17.6247 

17.0469 

16.9644 

12.7156 

14.3994 

16.6348 

14.4707 

17.7019 

18.8434 

16.8610 

17.7868 

15.1409 

16.45^2 

16.8729 

16.1389 

18.3364 

19.6513 

20.8178 

19.5733 

17.6531 

18.3858 

19.4367 

18.4780 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


250043  

250044 

250045  

250047  

250048 

250049 

250050  - 

250051 

250057  

250058  

250059  

250060 : 

250061  

250063  ;..' 

250065  

250066  

250067  

250068  ., 

250069  

250071  ; 

250072  

250077  

250078  

250079  

250081  

250082  

250083 

250084  ■"■■■ 

250085  

250088  

250089  

250093 

250094  

250095  

250096  

250097  

250098  

250099  

250100  

250101  

250102  

250104  

250105  

250107  

250109  

250112 :. 

250117 

250119  

250120  

250122  

250123  

250124  

250125  

250126 

250128 

250131  

250134  

250136  

250138  

250141 

250145  

250146  

250148 Z'Z"ZZZ 

*  Oertotes  wage  data  not  available  tor  the  provider  for  that  year. 

•*  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 


Average 

hourly  wage 

FY  2002 


16.6500 
16.7321 
21.8988 
14.7461 
17.6649 
12.1635 
15.1159 
10.4900 
16.1838 
15.7197 
16.6494 
16.1804 
11.5108 
13.3092 
13.6904 
16.1742 
16.8522 
13.4127 
16.8980 
12.3488 
18.9487 
13.7404 
15.9739 
16.5835 
19.0358 
17.1427 
16.6065 
20.6429 
15.4477 
■18.2736 
14.3027 
16.1506 
18.5063 
17.4217 
19.0584 
155741 
18.3874 
15.1265 
17.8688 
17.7194 
18.9348 
18.7651 
15.5133 
15.0737 
21.3867 
16.3640 
16.9787 
16.1218 
16.7182 
19.2990 
18.7863 
13.2490 
21.2660 
21.9101 
16.1418 
12.4557 
18.5142 
21.3497 
20.4550 
19.6692 
11.2120 
14.7781 
19.4233 


Average 

hourly  wage 

FY  2003 


18.4025 
19.0321 
22.7225 
16.0109 
19.4976 
12.8275 
16.0234 
10.1212 
16.6316 
16.2623 
17.9507 
12.6893 
12.0186 
15.0894 
15.0507 
17.2711 
18.3773 
13.2644 
18.5782 
13.1934 
21.0602 
13.9479 
17.4118 
16.1483 
18.1848 
17.3096 
16.3054 
21 .0870 
16.7377 
19.3976 
15.0238 
16.8647 
18.9681 
18.4944 
19.3630 
16.3328 
18.8163 
15.9867 
19.7559 
17.6704 
19.8487 
19.0165 
16.1480 
16.5635 
24.5760 
16.6447 
15.9335 
J  6.5700 
18.1428 
19.8033 
22.1376 
14.4008 
21.9366 
19.0168 
15.9958 
11.2470 
21.4489 
20.0333 
19.3446 
21.6835 
11.2021 
15.4061 
23.1459 


Average 

hourly  wage 

FY  2004 


17.7554 
20.371 1 
25.3236 

19.3636 

13.4396 

16.6723 

10.5027 

19.0571 

16.3813 

19.0813 

14.0155 

11.4573 

15.9383 

16.2010 

16.1044 

20.0430 

16.3759 

21.2111 

13.7055 

20.7704 

14.0318 

17.4212 

21.3505 

20.1214 

19.5962 

19.5217 

22.4632 

18.0100 

20.3019 

16.0202 

17.6906 

19.9288 

18.6616 

20.5923 

18.8398 

17.9562 

18.2504 

18.8877 

41.5335 

21.3213 

20.5035 

17.0135 

16.7104 

16.4965 

16.8696 

18.8863 

17.1373 

22.3897 

19.7966 

22.2184 

15.3772 

25.3415 

20.1117 

15.8352 

11.5396 

22.0310 

21.9977 

21.2489 

19.8982 

• 

16.9341 


Average 

hourly**  wage 

(3yrs) 


17.5544 

18.6909 

23.3569 

15.2694 

18.8723 

12.7838 

15.9407 

10.3736 

17.2494 

16.1275 

17.8285 

14,2269 

11.6591 

14.6934 

14.9097 

16.5014 

18.4322 

14.2410 

18.7309 

13.0670 

20.1290 

13.8984 

16.9775 

18.0112 

19.0803 

18.0482 

17.6288 

21.3407 

16.7072 

19.3083 

15.0666 

16.8800 

19.0932 

18.1868 

19.6554 

16.9174 

18.4324 

16.5120 

18.8640 

17.7745 

20.0396 

19.4465 

16.2367 

16.0939 

20.5154 

16.6208 

17.1858 

16.5802 

18.8266 

19.6361 

21.1030 

14.3481 

22  8644 

20.3133 

15.9898 

11.7049 

20.5243 

21.1329 

20.3584 

20.4335 

11.2080 

15.6577 

21.1903 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3  yrs) 

250149  

15.2318 

15.7537 

16.4228 

15.8106 

250150  : 

21.8599 

• 

• 

21.8600 

250151  

• 

"* 

20.4581 

20.4581 

260001  : 

20.1560 

20.9620 

22.6646 

21.2406 

260002  

21.6597 

23.4259 

24.6812 

23.4142 

260003  

15.4482 

16.2023 

16.5931 

16.0798 

260004  \ 

13.7035 

15.2735 

16.4424 

15.0947 

260005  

23.9681 

22.5860 

24.3624 

23.6476 

260006  : 

20.0994 

22.1692 

24.1078 

22.0536 

260008  

16.8893 

18.2114 

15.9656 

17.1196 

260009 ; 

18.2863 

19.0654 

20.1679 

19.1754 

260011               

19.5059 
171662 
16.1825 

20.3279 
17.3810 
17.3772 

21.1624 
17.7853 
18.4857 

20.3470 

260012        

17.4521 

260013  

17.3402 

260015  ;. 

17.8817 

18.3849 

21.7581 

19.2237 

260017  ; 

16.9914 
12.5301 

« 

17.9796 
13.6120 
18.3629 

20.8258 
14.3278 

* 

18.6436 

260018  

13.5417 

260019  

18.3629 

260020 

20.2241 

21.0314 

22.4643 

21.2460 

260021  

21.6237 

23.3527 

27.2478 

23.9117 

260022  

17.7772 

18.7707 

20.5417 

18.9739 

260023  

17.8649 

18.5665 

19.2256 

18.5565 

260024  

15.7815 

15.6095 

16.9515 

16.1624 

260025  

17.0965 

18.2804 

19.3535 

18.2493 

260027  

22.0362 

23.1505 

22.9973 

22.7247 

260029  

21.1858 

20.1832 

22.0390 

21.1257 

260030  

11.9215 

12.8349 

12.7803 

12.5162 

260031  : 

19.7249 

22.5379 

24.3626 

22.0014 

260032  

19.6728 

20.3847 

* 

20.0208 

260034  

20.4902 

20.5439 

21.6108 

20.9281 

260035 

13.0071 

15.1611 

15.0710 

14.4258 

260036  

18.8104 

20.1242 

19.4559 

19.4803 

260039  

14.6644 

15.9689 

•  13.9705 

14.9145 

260040  

18.0140 

18.5132 

19.7196 

18.7876 

260042  

18.7514 

20.8821 

* 

19.9434 

260044  _ 

15.9206 

16.7879 

18.2413 

17.0028 

260047  

19.2247 

20.2724 

22.4013 

20.5664 

260048  

21.0602 

22.4800 

20.1127 

21.0958 

260050  

16.8520 

17.8142 

20.8510 

18.4171 

260052  

18.0914 
16.5166 

19.1044 
17.4110 

21.1297 
18.9606 

19.4548 

260053  

17.6806 

260054  

20.6242 

23.0188 

* 

21.7799 

260055  

15.4214 

17.9547 

18.8793 

17.4012 

260057  

19.7144 

16.5704 

15.8404 

17.4526 

260059  

17.0546 

16.2074 

17.2807 

16.8654 

260061  

15.7112 
21.3138 

17.1343 
22.0091 

18.7280 
25.1582 

17.2320 

260062  

22.8328 

260063  

18.8973 

19.7231 

21.1284 

19.8962 

260064  : 

17.8033 

18.3749 

17.5188 

17.8922 

260065  

20.0975 

20.6671 

22.0073 

20.9514 

260066  

15.3460 

15.3139 

* 

15.3302 

260067  

15.1837 

14.5499 

15.0354 

14.9154 

260068  

19.4240 

20.7947 

22.0951 

20.7923 

260070  

13.9510 

18.7384 

11.2251 

14.4396 

260073  

15.9182 

16.9496 

17.9000 

16.9733 

260074  

19.8915 

20.4033 

18.7639 

19.6422 

260077  

19.4482 

20.5830 

21.6257 

20.5610 

260078 

14.9463 
16.1453 

16.0586 
16.4816 

16.9217 
17.3871 

15.9818 

260079  

16.6399 

260080  

14.6a3? 
20.3053 

13.1617 
20.2471 

13.6815 
22.4329 

13  7659 

260081 

21.0085 

260082  ; 

15.9858 

18.2853 

18.7527 

17.6725 

260085  

20.7051 

21.5137 

22.7394 

21.6591 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


*  Denotes  wage  data  not  available  for  the  provkJer  for  tt»t  year. 

"  Based  on  ttie  sum  of  ttia  salaries  and  hours  computed  tor  Federal  FYs  2002, 2003,  and  2004. 


260086  

260091  

260094  

260095  

260096  

260097  

260100  

260102  

260103  

260104  

260105  

260107  

260108  

260109  

260110  

2601 13  ft„ 

260115  

260116 

260119 

260120  

260122  

260123  

260127  

260128  

260131 • 

260134  

260137  .' 

260138  

260141  , 

260142 

260143  

260147  

260148  

260158  

260159  

260160  

260162  

260163  : 

260164  

260166  

260172 

260173  

260175  

260176  

260177  

260178  

260179  

260180  .'. 

260183  

260186  

260188  

260189  

260190  

260191  

260193 

260195 

260197  

260198  

260200  

260207  

260208  

270002  

270003  "Z'Z'Z. 

'  Denotes  wage  data  not  available  for  the  provider  for  that  year 

••Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


15.2927 

21.5464 

18.5395 

20.7292 

22.5972 

19.0632 

16.6523 

20.6361 

19.7146 

20.3176 

24.8181 

20.4269 

20.0034 

14.8181 

18.3227 

16.2223 

17.4698 

14.9812 

17.2942 

16.4904 

16.0931 

14.6822 

18.4026 

12.6414 

18.4154 

17.5127 

19.4697 

23.2364 

19.1893 

17.3084 

13.9040 

14.7769 

11.3524 

12.7699 

19.7951 

16.5792 

21.4099 

15.8593 

15.1211 

21.1224 

16.0772 

14.2090 

17.5625 

21.6044 

21.9014 

20.2796 

22.7185 

18.9881 

21,3175 

19.6026 

22.5060 

16.4233 

19.3419 

18.1604 

20.2577 

19.7068 

20.5453 

19.7552 

20.6888 


19.2387 
22.5019 


Average 

hourly  wage 

FY  2003 


16.7579 

22.0772 

19.7308 

21.6999 

22.8259 

18.6965 

16.5439 

21.2133 

19.9144 

21.6624 

22.8005 

22.5214 

20.9029 

15.9724 

19.5633 

16.1346 

19.3873 

16.0187 

18.0725 

17.6811 

16.3700 

15.2926 

18.1342 

13.2942 

18.0395 

17.1341 

19.5976 

23.6502 

19.0444 

18.2023 

15.4688 

15.8522 

12.6651 

13.9790, 

20.9636 

18.4007 

20.7331 

16.8300 

16.3874 

22.4071 

16.4854 

15.5733 

18.3632 

23.2414 

22.9112 

20.8189 

21.4470 

19.5983 

23.7057 

21.0675 

23.7475 

* 

21 .6994 
19.6784 
22.2030 


21.7926 
21.7031. 


19.0221 
20.7277 


Average 

hourly  wage 

FY  2004 


17.2049 
23.8702 
20.0014 
22.8156 
23.5009 
19.6203 
16.6168 
24.1041 

22.1805 
24.6572 
23.1564 
22  4665 
16.7734 

* 

16.3440 
20.1706 
16.9807 
18.7958 
18.7651 
16.1637 
17.7996 
19.7946 


18.4511 
20.7638 
25.4515 
21.1469 
18.6412 
16.0479 
16.1172 
15.1916 
15.0140 
22.5169 
18.8723 
22.3038 
18.1311 
16.9403 
22.8409 
17.1504 
17.0117 
19.7939 
25.7802 
24.0679 
21.2846 
23.1610 
21.4226 
24.2330 
21.6620 


Average 

hourly**  wage 

(3  yrs) 


24.5014 
20.8030 
22.9556 
20.0889 

• 

25.3390 
21.9868 
18.5247 
30.6259 
19.7588 
23.0396 


16.4038 

22.5033 

19.4593 

21.7294 

22.9961 

19.1454 

16.6045 

22.0613 

19.8156 

21 .4297 

24.0540 

21.9109 

21.1879 

15.8460 

18.9410 

16.2356 

18.9712 

15.9921 

18.0259 

17.6553 

16.2077 

15.9122 

18.7879 

12.9660 

18.2242 

17.6303 

19.9765 

24.0813 

19.7400 

18.0732 

15.1578 

15.5706 

13.0421 

13.9277 

20.9886 

17.9546 

21.5147 

16.9540 

16.1072 

22.1650 

16.5822 

15.5933 

18.5994 

23.6435 

23.0194 

20.7937 

22.4301 

19.9994 

23.0675 

20.8448 

23.0915 

16.4232 

21.8167 

19.6078 

21.8741 

19.9145 

20.5453 

22.1557 

21.5369 

18.5247 

30.6261 

19.3381 

22.0300 
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.,             Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3  yrs) 

270004  

19.4834 

20.1821 

21 .0202 

20.3215 

270006  

17.0715 

15.1006 

18.2057 

16.6954 

270007  

13.8824 

15.5780 

12.8055 

13.9488 

270009  

20.8238 

20.7031 

21 .5655 

21.0425 

270011  

21.1653 
19.7878 

21.8086 
20.7913 

21 .4031 
21.7634 

21.4583 

270012 

20.7748 

270014 

19.9859 
18.6149 

20.4321 
17.9984 

20.3456 
21.0198 

20.2664 

270016  

19.0996 

270017     

20.0152 
15.4128 

22.1046 
18.5111 

23.2320 
19.6625 

21.7798 

270019  

17.8208 

270021  

16.9457 

18.0515 

21.1624 

18.5631 

270023  

22.7181 

22.7162 

23.7486 

23.1141 

270026  

18.0568 

20.1673 

19.9669 

19.4168 

270027  

17.2091 

17.2005 

17.4500 

17.3066 

270028  

19.1177 

19.6212 

20.4877 

19.7233 

270029  

17.3710 

18.2097 

17.9731 

17.8617 

270032  : 

18.7811 

19.3937 

20.1801 

19.4478 

270033 

18.4876 

20.7060 

25.0179 

21.1320 

270035  .' 

16.4302 

17.9822 

19.1036 

17.8465 

270036  

16.8552 

16.1031 

18.8787 

17.3089 

270039  

19.6796 

20.3800 

19.6505 

19.8960 

270040  - 

20.1242 

20.1887 

20.7239 

20.3415 

270041  ; 

25.8153 

* 

* 

25.8151 

270044  

17.5137 

19.2939 

18.6533 

18.4293 

270048  

18.0666 

17.4506 

18.1269 

17.8742 

270049  

22.2540 

22.0263 

22.9524 

22.4171 

270050  

19.9356 

19.6317 

21.0901 

20.2259 

270051  ; 

20.1950 
14.7009 

20.0386 
17.1932 

22.2580 
13.3673 

20.8285 

270052 

15.1086 

270057  

20.6714 

20.1507 

21.9997 

20.9799 

270058  

16.1412 

18.4780 

17.7905 

17.3778 

270059  

19.1808 

16.9303 

17.4365 

17.7389 

270060  .... 

20.4148 

21.3776 

18.3386 

20.1127 

270063  

15.1049 

16.4553 

19.7307 

16.9992 

270073 

16.1937 

16.6083 

15.6319 

16.1437 

270079  

16.7048 

19.5493 

• 

18.0578 

270080  

15.0705 

16.6010 

20.6145 

17.2851 

270081  

16.7389 

18.0543 

15.6834 

16.8629 

270082  

23.1245 

23.3209 

21.0150 

22.5579 

270083  

17.8554 

16.8420 

19.1381 

17.8988 

270084  

16.2958 

15.7062 

19.6105 

17.1115 

280001  :.. 

18.1831 

18.7137 

18.9480 

18.6168 

280003  

23.0213 

23.6058 

26.0937 

24.2580 

280005  

23.6949 

22.8981 

23.9753 

23.531 1 

280009  

20.9643 
20.0462 
15.9614 
22.5163 

23.2300 
22.0137 
16.2281 
24.0852 

23.8046 
23.8324 

* 

23.4920 

22.6996 

280010 

22.0012 

280011  

16.0965 

280013 

23.3630 

280014  

16.8368 
16.6939 
13.9939 
15.4496 
21.2467 
17.6345 
16.8184 
22.3433 
15.0380 
21.4764 
16.5851 
18.0793 
24.4359 

16.7109 
18.0207 
16.9884 
16.6439 
21.9587 
19.1263 
15.3785 
21.5761 
15.8747 
22.2214 
18.7258 
19.1080 
17.1351 

* 

19.1420 
15.8099 
17.0625 
23.4658 
21.5215 

• 

19.6265 
18.1544 

• 
• 
* 
* 

16.7707 

280015  

17.9018 

280017 

15.6454 

280018  

16.3884 

280020 

22.2728 

280021  

19.4605 

280022  

16.0620 

280023  

21.1633 

280024 

16.1976 

280025  

21  8488 

280026  

17  6496 

280028  

18  5723 

280029  

20.5379 

280030 

24.7723 

26.3542 

26.2806 

25.7410 

280031  

9.6321 

9.6951 

14.3030 

11.3451 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year 

**  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 


280032  

280033 

280035  

280037  ; 

280038  

280039  \ 

280040  

280041  ' 

280042  

280043  

280045  

280046  

280047  

280048  

280049  

280050  

280051  

280052  

280054 

280055  

280056  

280057  

280058  

280060 

280061  

280062  

280064 

280065  

280066  

280068  

280070  

280073  

280074  

280075  

280076  

280077  

280079  

280080  

280081 

280082  

280083  

280084  

280085  

280089  

280090  

280091  

280092  

280094  

280097  " 

280098  

280101 

280104  

280105  

280106  

280107  

280108 

280109  

280110 

280111  

2801 14  

280115  

280117  

280118  ".!!!ZZ!Z!ZZ 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


19.1191 

17.4745 

16.6872 

17.1064 

18.2503 

16.1587 

20.9896 

16.5503 

16.6239 

17.5937 

15.7630 

17.3214 

17.4735 

15.8100 

18.4365 

20.0379 

17.1942 

14.1201 

18.7575 

13.8129 

15.6135 

20.0686 

21.4868 

20.7022 

18.6370 

15.6018 

16.8330 

20.7370 

11.7207 

10.5987 

22.6201 

17.7698 

17.3143 

13.2230 

16.7488 

20.0148 

16.6117 

16.9487 

20.9606 

14.6173 

21.5336 

13.6536 

20.4825 

18.9567 

15.1274 

16.1866 

14.7912 

16.3474 

13.8223 

12.5875 

16.9973 

16.2167 

21.0735 

16.0679 

14.4679 

17.1961 

12.4408 

14.2136 

19.6283 

17.3076 

18.1480 

18.8279 

18.6524 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


20.5246 
17.9841 
18.6089 
14.8049 
18.9305 
17.0153 
21.5426 
16.6889 
16.4684 
16.8186 
17.7408 
17.9752 
21.3143 
17.9319 
19.4589 

• 

19.6206 
14.9903 
19.4049 
14.2046 
15.6442 
21.4754 
22.8105 
22.4677 
■  20.2066 
16.1708 
18.2196 
21.6999 
12.2225 
10.5103 
18.7211 
18.3496 
13.6025 
13.3154 
16.1939 
21.1883 
17.1519 
16.1902 
23.3805 
15.4420 
20.8995 
13.2158 
20.8532 
19.9003 

• 

16.3456 
13.3032 
16.9180 
14.1870 
12.4995 
10.5153 
15.5949 
23.7103 
16.3564 

* 

18.5134 

13.0278 
19.7688 
17.1154 
18.3464 
20.3819 
17.8891 


21.5150 


18.3375 
23.7407 
14.4252 


15.2407 
17.5600 
19.5815 
18.6882 
20.1665 


15.4041 
23.1191 
15.2426 

• 

22.5480 
17.7506 
22.7755 
21.2901 
17.2218 

• 

23.8128 
10.6969 
11.6283 


18.6064 
18.0464 
18.2504 
22.7244 
17.7968 

* 

25.2237 
15.2322 

14.3005 

20.7438 


16.5893 
18.5068 


14.8257 
26.1112 


20.9016 


20.7398 

* 

19.7797 
20.5464 
19.3465 


Average 

hourly**  wage 

(3  yrs) 


20.4101 

17.7291 

17.5717 

15.9325 

18.5950 

17.1382 

22.1421 

15.9446 

16.B457 

17.2004 

16.1990 

17.6110 

19.4044 

17.5211 

19.3973 

20.0378 

18.3037 

14.8495 

20.4732 

14.4185 

15.6285 

21.4261 

20.7067 

21.9926 

20.0793 

16.3363 

17.5260 

22.1199 

11.4854 

10.9064 

20.3601 

18.0596 

16.1704 

14.6143 

17.1042 

21.3192 

17.1767 

16.5447 

23.2090 

15.0937 

21.2308 

13.7432 

20.6808 

19.8619 

15.1274 

16.2669 

14.8029 

17.3100 

14.0071 

12.5457 

12.9714 

15.4728 

23.6557 

16.2080 

14.4678 

18.8959 

12.4408 

13.5867 

20.0680 

17.2096 

18.7967 

19.9214 

18.6584 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages — Continued 


Provider  No. 


280123  

280125  

280126  

290001  

290002 

290003  

290005  

290006 

290007  

290008  : 

290009  

290010  

290011 

290012  

290013 

290014  „ 

290015  

290016 

290019  

290020  

290021 

290022  

290027  

290032  ...; 

290036  

290038  

290039 

290041  

290042  

290043  

290045  

300001  

300003 

300005  

.300006 

300007  

300008  

300009  

300010  

300011  

300012  ; 

300013  

300014  

300015  

300016  .y. 

300017  

300018  

300019  

300020  

300021 

300022  ; 

300023  

300024  ; 

300028  : 

300029  

300033 

300034  

310001  

310002  

310003  

310005 

310006  

310008 „ 

*  Denotes  wage  data  not  available  for  the  provider  for  ttiat  year. 

**  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  arid  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

11.8582 

23.6682 

24.3539 

18.1396 

16.3944 

17.2718 

19.7871 

17.7870 

• 

* 

35.5895 

35.5900 

22.7450 

24.3681 

25.9590 

24.4242 

16.5419 

16.7948 

16.8363 

16.7281 

24.2175 

25.4303 

27.2718 

25.6701 

21.9814 

22.7804 

24.6877 

23.2224 

22.4063 

22.4832 

24.2211 

23.1190 

30.9075 

34.9911 

33.7208 

33.2446 

24.1255 

26.9216 

27.0115 

25.8955 

23.9373 

24.8816 

26.9020 

25.2711 

16.4476 

20.8387 

25.4598 

20.8166 

21.1234 

19.7410 

21.7835 

20.8924 

25.0430 

25.5647 

25.4791 

25.3714 

15.7932 

20.2914 

21.1487 

18.7341 

18.7829 

20.2762 

25.6155 

21.5373 

19.4504 

20.2336 

22.3653 

20.5695 

23.8656 

21.8030 

17.9615 

20.7686 

22.2045 

22.5584 

25.1684 

23.3359 

21.2380 

19.5039 

24.2374 

21.4763 

22.9488 

24.1397 

26.0430 

24.3771 

25.5011 

25.3914 

27.5364 

26.1224 

13.3769 

13.1463 

• 

13.2560 

23.9504 

26.9846 

27.1791 

26.2060 

12.9074 

* 

• 

12.9073 

27.7030 

26.0836 

30.0397 

27.9572 

25.5024 

26.6283 

28.5925 

26.9886 

25.9905 

27.7740 

28.6294 

27.7224 

18.7527 

18.7669 

* 

18.7611 

27.9053 

* 

* 

27.9053 

• 

* 

26.4843 

26.4843 

23.8567 

25.7142 

26.8650 

25.5285 

24.1297 

25.3252 

26.7859 

25.4284 

22.2858 

22.3258 

22.8163 

22.4895 

18.9745 

22.2642 

22.0188 

21.0625 

20.6325 

21.3633 

23.6919 

21.9920 

19.6149 

20.9207 

23.1085 

21.2699 

20.0938 

20.1486 

22.7539 

20.9686 

20.2130 

21.0316 

24.6296 

21.8421 

23.0279 

23.8390 

25.0979 

24.0124 

24.5619 

25.8581 

26.1792 

25.6027 

20.1669 

20.0269 

21.3396 

20.4889 

20.1774 

21.6705 

23.7144 

21.9343 

19.6627 

22.8966 

24.4870 

22.4848 

17.8148 

15.1311 

19.6529 

17.5958 

22.7191 

23.9651 

26.0604 

24.3780 

21.6385 

22.8379 

25.7851 

23.5726 

19.6728 

20.5801 

23.8076 

21.3279 

22.6627 

23.0806 

24.8189 

23.5472 

19.3101 

20.2585 

19.0918 

19.5659 

19.1875 

20.1209 

22.3918 

20.6206 

22.7649 

22.1896 

24.9992 

23.3536 

21.5842 

22.2235 

22.4882 

22.1265 

20.0778 

21.4207 

21.7975 

21.0588 

22.6013 

23.8415 

24.5772 

23.7645 

17.1632 

17.4836 

20.4502 

18.3308 

24.4975 

25.2355 

26.9093 

25.5558 

27.4730 

31.1568 

29.6344 

29.4408 

27.9728 

28.7786 

33.9058 

30.2896 

27.5624 

29.3522 

31.1739 

29.3684 

22.9712 

23.9477 

25.6120 

24.1650 

22.0894 

24.1538 

25.9000 

24.0238 

24.7618 

26.4989 

28.0970 

26.4414 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— -Continued 


Provider  No. 


310009  

310010  

310011  

310012  

310013  

310014 

310015  

310016  

310017  „ 

310018  

310019  

310020  

310021 

310022  

310024  

310025 

310026  

310027  

310028  

310029  

310031  

310032  

310034  

310036  . 

310037  

310038  

310039  

310040  

310041  

310042  

310043  

310044  

310045  

310047  

310048  

310049  

310050  

310051  

310052  - 

310054  

310057  

310058  

310060  

310061  

310063 

310064 ; 

310067  

310069  

310070  V 

310072 

310073  

310074  

310075  

310076  

310077 

310078  

310081  

310083  

310084  

310086  

310087  

310088  

310090 !ZZ" 

*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


21.7094 

23.1060 

24.2885 

26.6772 

22.5603 

23.1956 

27.9684 

24.5206 

24.5976 

22.4779 

24.9914 

24.4152 

25.4393 

20.8258 

24.9521 

24.1812 

22.1997 

22.5696 

23.9428 

23.6610 

26.6831 

24.7404 

24.1150 

21.7187 

28.1289 

28.4893 

22.7317 

26.3573 

23.5559 

24.7678 

21.6128 

23.1549 

28.9274 

26.1921 

25.2870 

27.0842 

24.7988 

27.5378 

23.3973 

27.7376 

22.2572 

26.3765 

20.0997 

33.9582 

22.1080 

25.4822 

23.9278 

24.2329 

28.2220 

22.5611 

26.2937 

22.3588 

24.4788 

27.9918 

26.1251 

24.0587 

22.4086 

24.8204 

24.6049 

23.1719 

21.1215 

23.1722 

24.8986 


Average 

hourty  wage 

FY  2003 


23.2420 

24.5471 

25.4900 

28.1367 

23.2424 

31.0834 

29.1340 

26.0738 

25.1634 

24.1428 

28.5952 

25.0803 

27.8958 

23.3412 

27.0459 

25.5227 

23.2895 

24.4437 

26.1931 

24.4290 

26.7174 

24.9133 

24.8567 

23.0320 

28.7738 

28.1756 

23.6605 

26.5769 

23.8857' 

24.9702 

24.0238 

23.1489 

29.4877 

25.9777 

23.4189 

25.6732 

23.7735 

28.6248 

24.9773 

27.6290 

22.2630 

25.3983 

21.4455 

23.4283 

21.2619 

25.9350 

24.1943 

25.3464 

29.5101 

24.4480 

26.7954 

24.2009 

23.9771 

29.6667 

26.7092 

24.5862 

23.3310 

25.0191 

25.4946 

23.4966 

20.6847 

23.0610 

23.6661 


Average 

hourty  wage 

FY  2004 


24.6353 
26.5921 
26.1586 
31.1705 
25.0951 
29.1931 
29.3681 
25.7368 
25.2577 
25.9108 
26.4492 
25.0147 
29.2267 
26.7487 
26.9499 
26.8719 
24.6697 
22.1935 
25.7246 
25.9606 
29.5581 
25.7088 
26.4468 

• 

29.9732 
32.3865 
24.6045 
27.2418 
26.8145 
26.9695 

25.1618 
31.7376 
26.0860 
28.4136 
26.3666 
25.3772 
28.3783 
26.8158 
27.2303 
26.3903 
25.6526 
22.1914 
24.9678 
22.9871 
27.8388 
26.3624 
25.7690 
30.1917 
25.3145 
28.7528 
27.6789 
24.9752 
32.5424 
28.7352 
24.7606 
24.6557 
25.2465 
27.3680 
25.2725 

23.7846 
25.3640 


Average 

hourly**  wage 

(3yrs) 


23.1866 

24.8321 

25.3131 

28.7006 

23.6575 

27.3029 

28.8346 

25.3848 

25.0191 

24.1664 

26.6564 

24.8332 

27.4313 

23.5627 

26.3252 

25.4915 

23.2693 

23.0737 

25.2908 

24.6455 

27.5915 

25.2148 

25.1211 

22.3716 

28.9646 

29.6794 

23.6772 

26.7140 

24.8018 

25.5501 

22.6515 

23.8298 

30.0182 

26.0841 

25.6301 

26.3559 

24.6345 

28.1725 

24.9554 

27.5237 

23.6641 

25.8266 

21.1757 

26.7631 

22.1071 

26.4138 

24.7328 

2^1083 

29.3042 

24.0886 

27.2829 

24.7835 

24.4724 

30.0825 

27.1831 

24.4553 

23.4816 

25.0205 

25.8446 

23.9596 

20.9048 

23.3408 

24.6461 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

310091    

23.2969 
21.6964 

24.5357 
22.9721 

25.6405 
?3???6 

24.4610 

310092  - 

22.6239 

310093  

23.7251 

23.9404 

24.6942 

24.1032 

310096  

24.5759 

26.6588 

28.4705 

26.4515 

310105  ; 

26.2537 

28.1317 

28.7333 

27.6263 

310108  

23.8308 

25.1368 

24.4096 

24.4558 

310110  

23.2146 
22.1151 
24.7914 
23.1961 
21.1645 
23.6366 
26.1315 
32.7858 
23.3200 

23.3461 
23.3646 
24.2999 
24.2708 
23.5148 
24.2696 
26.8760 
29.1045 
22.6526 

26.4175 
26.2496 
27.8796 
25.9143 
24.5413 
25.1189 
28.0517 
33.2731 
24.7079 

24.4668 

310111     . 

23.9377 

310112  

25.6804 

310113   

24.5219 

310115  

23.0976 

310116      

24.3065 

310118  

26.9540 

310119  1 

31.6276 

310120  

23.4981 

320001  1 

20.6225 

21.5564 

23.0290 

21.8122 

320002  

2a0983 

25.5144 

26.4847 

25.1115 

320003  : 

16.4642 

16.4961 

20.7939 

17.8265 

320004  

19.6642 

21.3681 

19.4799 

20.2196 

320005  

21.0411 

22.4178 

22.1677 

21.9174 

320006  

20.3863 

19.8672 

?1  1222 

20.4529 

320009 

19.3500 

20.3783 

21.5870 

20.3252 

320011 

18.5??? 
17.1764 
24.5543 

19.1476 
17.1317 
25.5403 

20.7713 

• 

19.4487 

19.4939 

320012  

17.1558 

320013 

22.2842 

320014 ; 

16.8412 

22.9026 

19.5032 

19.7029 

320016  

18.8519 

18.8763 

19.9200 

19.2582 

320017  

19.4498 
19.2336 

20.4390 
20.3141 

22.5460 
20.9400 

20.8081 

320018 

20.1778 

320019 .: 

26.9637 

25.1210 

26.6900 

26.3394 

320021  

19.1265 

20.0089 

21.0913 

20.0920 

320022  

18.0606 

20.9797 

20.7919 

20.0415 

320023  

17.8419 

• 

* 

17.8418 

320030  1 

18.6859 
25.1715 

18.1556 
18.2244 

16.8696 
19.0519 

17.8853 

320031  

20.5648 

320032  

20.6871 

21.4815 

21.2528 

21.1396 

320033  : 

21.0621 

21.9804 

24.2703 

22.4984 

320035 

15.0612 

17.8058 

• 

16.5303 

320037  

17.8280 

17.6724 

19.6466 

18.4044 

320038  

22.2664 

23.1987 

19.2962 

21.6253 

320046  : 

18.9607 

19.4732 

21.5914 

20.0169 

320048 

16.8769 

* 

31.6800 

24.0471 

320063  

17.9089 
18.6525 
15.3228 

18.5600 
22.5428 
16.8015 

20.4936 
19.9012 
17.7799 

18.8302 

320065  -. 

201608 

320067  

16.4113 

320068  

18.5103 
14.4212 
20.2290 

15.6864 
15.7350 
22.3403 

15.7757 
18.5375 
28.3085 

16.5793 

320069  .-. 

16.2248 

320074  

22.7142 

320079  : 

19.8555 

20.2473 

21.9090 

20.6661 

320083  

* 

• 

25.7539 

25.7539 

330001  

27.3996 
26.9341 
18.9211 
20.9501 
22.1957 
25.8006 
19.2341 
31.3435 
16.6508 

28.6214 
27.1811 
19.3972 
22.5082 
22.6137 
26.2970 
19.6770 
30.9087 
17.8935 

30.7042 
28.2184 
20.6509 
24.3703 
24.3474 
28.3904 
20.6816 
33.3605 
19.8211 

28.9537 

330002  

27  4257 

330003  

20  4183 

330004  

212  6203 

330005  

23  0406 

330006 

26.7&50 

330008  

19.8702 

330009  ; 

31  8514 

330010  

18.0647 

330011  

18.6748 
19.6269 
36.8669 

18.7995 
19.0995 
32.4496 

19.8035 
20.9282 
31.9524 

190860 

330013  

19.8689 

330014  _ 

33.5779 

330016  ; 

16.8016 

18.7194 

18.1603 

17.8636 

*  Denotes  wage  data  not  available  tor  the  provktef  for  that  year. 

"  Based  on  ttw  sum  of  tf>e  salanes  and  hours  computed  tor  Federal  FVs  2CX>2,  2003.  and  2004. 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


330019  

330020  

330023  

330024  

330025  

330027  

330028  , ■■■ 

330029  

330030  

330033 

330034  

330036  

330037  

330038  

330041  

330043  

330044  

330045  

330046  

330047  

330048  

330049 

330053  

330055  

330066  

330067  .'. 

330058  

330059 

330061  

330062 

330064 

330065 ■"■ 

330066  

330067  ". 

330072  

330073  

330074  

330075  

330078  

330079  

330080  

330084  

330085  

330086  .-. 

330088  

330090  

330091  

330092 

330094  

330095  

330096  

330097 

330100  

330101  

330102  

330103 

330104  

330106 

330107  ; 

330108  

330111  

330114  

330115  '.ZZ""'Z'Z 

'  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

-Sii^d  on  the  sum  of  the  salanes  and  hours  computed  tor  Federal  FYs  2002, 2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


33.5369 
1142 
25.6512 
37.3316 
16.8687 
35.5255 
29.5294 
17.0016 
19.1085 
17.4444 
27.7738 
25.2820 
16.4866 
17.3429 
31.4871 
27.4661 
19.5219 
27.9919 
35.2703 
18.5536 
19.1093 
20.5731 
17.8082 
32.8910 
30.0945 
19.3643 
17.7672 
34.2426 
25.4082 
18.1318 
33.6447 
19.9305 
18.8707 
22.1065 
30.4171 
16.4518 
17.7308 
17.6385 
18.7884 
18.7622 
31.4424 
19.3216 
20.6203 
23.6496 
25.7940 
19.2112 
19.7776 
13.3723 
18.1582 
21.1096 
18.5149 
16.4433 
29.0916 
31.5914 
19.0058 
16.8110 
31.2074 
35.3775 
27.7797 
18.0786 
15.9321 
17.0581 
17.4684 


Average 

Average 

Average 

hourly  wage 

hourly  wage 

hourly"  wage 

FY  2003 

FY  2004 

(3yrs) 

31.5927 

31.9042 

32.2626 

16.6952 

16.8234 

16.1733 

26.6997 

29.4353 

27.3255 

35.7485 

35.3598 

36.0893 

17.6169 

18.7663 

17.7638 

35.1046 

34.1273 

34.9301 

31.7699 

31.2424 

30.9471 

19.4377 

18.4354 

18.2976 

18.0866 

28.7083 

22.0491 

19.5836 

18.4160 

18.4656 

38.2451 

• 

31.2246 

25.5888 

27.0970 

25.9905 

18.3260 

18.3557 

17.7256 

16.2997 

• 

16.8497 

29.5305 

34.5461 

31.7315 

28.9622 

31.7873 

29.4079 

19.9808 

22.0465 

20.8006 

28.5267 

30.9046 

29.1458 

38.1184 

41.6759 

38.2919 

19.5561 

20.1646 

19.4202 

19.6129 

* 

19.3678 

22.1523 

24.0154 

22.2469 

17.9161 

18.1728 

17.9636 

34.2159 

34.9709 

34.0397 

29.8377 

32.0982 

30.6226 

20.0995 

20.5575 

20.0172 

18.1007 

19.1379 

18.3260 

35.0121 

36.4176 

35.2563 

26.8580 

28.6136 

26.9092 

18.4662 

20.0222 

18.7978 

35.1422 

36  0976 

34.9476 

20.1615 

20.5958 

20.2322 

19.3644 

20.9990 

19.7359 

23.6836 

24.8927 

23.5465 

30.3737 

32.9665 

31.2232 

16.5166 

18.4162 

17.3766 

18.9326 

21.5724 

19.3819 

19.2938 

19.9781 

18.9556 

18.0362 

20.7304 

19.1607 

18.9398 

21.1153 

19.6188 

34.6880 

29.5529 

31.9593 

19.0261 

19.2135 

19.1805 

20.9332 

21.8271 

21.1349 

26.2979 

27.1585 

25.5888 

26.7583 

29.5181 

27.3384 

20.1344 

20.9327 

20.1124 

21.6004 

22.9396 

21.4093 

17.2083 

17.7246 

16.0609 

18.8941 

20.7039 

19.2157 

21.1809 

28.8428 

22.1947 

20.0370 

21.1648 

19.9256 

16.1945 

18.5608 

17.0345 

28.9956 

31.5775 

29.8728 

35.3618 

37.9069 

34.7542 

21.0057 

23.5253 

21.0029 

17.3511 

17.9017 

17.3639 

31.9746 

* 

31.5864 

36.2526 

38.4384 

36.6836 

28.9225 

29.7378 

29.5391 

18.5849 

20.2536 

18.9350 

13.3352 

17.7020 

15.4904 

19.1162 

19.2566 

18.4674 

18.5911 

18.5544 

18.2257 
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Provider  No. 


330116  

330119  - 

330121 

330122  

330125  

330126 

330127  

330128  : 

330132 

330133  

330135  

330136  

330140  

330141  ; 

330144  

330148 

330151  

330152  

330153  

330157  

330158  

330159  

330160  

330162  : 

330163  

330164  

330166  

330167 , 

330169  „ 

330171  

330175  

330177  

330179  

330180  

330181  

330182  

330183 

330184  

330185  

330188  „ 

330189  

330191  

'330193  

330194  

330196  

330196  

330197  

330198 

330199  

330201  

330202  

330203  

330204  

330205  

330206  

330209  ..,. 

330211  

330212  

330213  

330214  

330215  

330218  

330219  

*  Denotes  wage  data  not  availabto  for  Ihe  provider  tor  ttwt  year. 

**  Baaad  on  the  sum  ol  the  salaiies  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


14.9610 
33.1179 
16.3385 
20.2417 
19.7638 
23.8957 
30.7356 
30.8242 
14.3673 
35.3576 
22.2670 
20.1043 
19.3615 
26.7096 
16.2517 
16.2782 
15.7594 
30.8314 
18.1776 
22.3804 
27.1228 
19.4998 
29.5885 
27.6010 
20.7456 
20.9003 
15.4420 
30.2346 
35.4794 
24.8035 
18.3116 
16.3704 
13.8953 
17.9877 
33.0908 
33.6531 
20.6164 
31.3706 
26.8612 
18.8000 
18.4498 
19.0348 
30.2260 
35.2036 
34.8966 
30.5799 
18.3527 
24.8590 
30.5409 
28.7861 
31.2575 
25.0345 
32.2005 
22.3490 
26.6682 
25.1281 
19.5405 
24.7681 
19.6796 
32.4292 
17.9863 
21.1890 
23.4310 


Average 

hourly  wage 

FY  2003 


16.8567 

33.5653 

17.1869 

23.0384 

20.5922 

25.1175 

40.0112 

34.3468 

14.8704 

37.5192 

23.5662 

20.4124 

21.1841 

27.5960 

17.1513 

16.7251 

15.2233 

33.5587 

19.4417 

23.1743 

29.3163 

20.2753 

30.7893 

27.9705 

21.4143 

22.0699 

17.0637 

32.0541 

36.3690 

25.1567 

18.8701 

16.6059 

16.0113 

19.2670 

34.6065 

33.3363 

20.3520 

28.4726 

27.8894 

20.2849 

23.5589 

19.5623 

32.5496 

35.6486 

34.4689 

28.9488 

19.2237 

25.6669 

28.0374 

30.0524 

35.4943 

25.9211 

31.1366 

24.9040 

27.3170 

27.0257 

20.0006 

24.8554 

20.1166 

32.3130 

19.0726 

21.4747 

25.1792 


Average 

hourly  wage 

FY  2004 


17.0561 
34.6591 
17.9757 
25.6500 
21.5769 
27.5394 
30.6030 
33.5504 
16.0311 
35.9692 
25.1802 
21.2943 
21.1787 
29.3037 
17.3920 
17.6560 
16.1354 
32.9336 
22.0179 
23.5522 
32.3534 
22.7512 
32.1266 
29.4475 
21.1517 
23.9635 
18.4262 
30.7301 
36.2725 
25.9946 
20.4056 
19.0005 
15.0665 
19.8951 
36.8062 
35.0496 

31.1286 
28.8893 
21.0098 
19.0726 
20.8876 
36.2427 
38.3174 
36.4249 
28.1590 
20.8386 
25.3622 
30.2655 
29.3745 
41.7560 
24.7422 
32.4850 
28.7587 
30.6158 
27.7071 
20.8224 
24.9434 
20.7889 
31.1205 
19.9226 
206012 
28.6712 


Average 

hourly**  wage 

(3yrs) 


16.2974 
33.7652 
17.1336 
22.9753 
20.6209 
25.5273 
33.9644 
32.9063 
15.1074 
35.9945 
23.5883 
20.6129 
20.5922 
27.9129 
16.9610 
16.8727 
15.7000 
32.8160 
21.5648 
23.0369 
29.4900 
20.8227 
30.7976 
28.3208 
21.0818 
23.6195 
17.0093 
30.9496 
36.0426 
25.3030 
19.1653 
17.2818 
14.9370 
19.0453 
34.8035 
34.0319 
20.4865 
30.9549 
27.8982 
20.0662 
20.2279 
19.8341 
32.8255 
36.4467 
35.2744 
29.2904 
19.4333 
25.3000 
29.6011 
29.3679 
36.1208 
25.2170 
31.9448 
25.2768 
28.1551 
26.6630 
20.1312 
24.8488 
20.1990 
31.9124 
18.9889 
21.0785 
25.6596 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
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Provider  No. 


330221 

330222 

330223 

330224 

330225 

330226 

330229 

330230 

330231 

330232 

330233 

330234 

330235 

330236 

330238 

330239 

330240 

330241 

330242 

330245 

330246 

330247 

330249 

330250  , 

330254  . 

330258  . 

330259  . 
330261  . 

330263  . 

330264  . 

330265  . 

330267  . 

330268  . 
330270  . 
330273  . 

330275  . 

330276  . 

330277  . 
330279  . 

330285  . 

330286  . 
330290  . 
330293  . 
330304  . 

330306  . 

330307  . 
330314  . 
330316  . 
330327  . 

330331  . 

330332  . 

330333  ., 
330336  .. 

330338  ., 

330339  .. 

330340  .. 
330350  .. 
330353  .. 
330357  .. 
330372  .. 
330381  .. 

330385  .. 

330386  .. 


Average 

hourly  wage 

FY  2002 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004. 


33.3796 

18.5571 

17.8306 

20.4309 

27.0379 

23.1859 

17.5326 

29.6283 

32.7200 

19.1787 

44.1265 

35.0720 

19.5880 

31.3463 

17.3976 

18.5079 

30.7321 

23.8638 

27.6384 

18.5161 

28.1205 

27.3937 

17.1320 

19.9619 

15.9123 

31.8910 

25.9994 

27.9766 

18.7378 

22.8099 

17.6301 

24.5939 

15.9060 

36.0824 

26.0565 

18.7268 

19.0228 

19.1761 

20.7107 

24.0491 

27.7762 

30.4706 

16.9238 

27.3562 

29.5937 

21.7257 

25.9937 

27.9543 

20.3874 

33.1276 

25.3689 

* 

29.8294 
21.2670 
20.1028 
28.4129 
30.9763 
34.2431 
34.1846 
33.3771 
31.8602 
33.2246 
20.4231 


Average 

houriy  wage 

FY  2003 


32.5044 
19.3148 
19.1604 
20.5881 
28.0523 
21.6368 
18.2554 
30.6937 
32.4163 
20.0924 
43.1186 
35.8327 
20.1255 
32.1246 
17.8867 
18.9953 
35.6576 
24.7545 
28.3561 
20,7605 
29.8777 
32.5858 
17.6846 
20.8742 
15.7864 
32.6745 
26.3620 
30.0489 
19.5057 
24.9714 
21.1215 
27  8255 
16.8358 
33.0375 
27.0454 

• 

19.6572 
20.7851 
21.7827 
24.5388 
28.0994 
34.3439 
17.3180 
29.2207 
29.6641 
23.2838 
25.5405 
27.9277 
20.1705 
32.3249 
27.6955 
28.8819 
27.9163 
23.6142 
20.2382 
28.2732 
33.5493 
34.2260 
36.8598 
23.5381 

37.5523 
21.4363 


Average 

hourly  wage 

FY  2004 


34.9345 
23.5491 
18.8253 
22.5695 
29.1744 
20.6413 
18.5590 
32.5997 
31.0944 
21.1277 
39.5133 
37.7135 
21.4643 
31.8491 
18.3846 
19.7561 
35  8530 
26.7598 
30.5172 
20.3764 
31.4120 
25.6063 
19.1469 
22.5523 


27.1632 
30.2305 
20.0831 
22.9348 
18.2547 
28  9459 
18.7991 
35.7375 
28.8548 

• 

20.7973 

21.8865 

22.2342 

26.1367 

31.1802 

35.5617 

17.6507 

30.7428 

30.4426 

23.8583 

26.2954 

33.7857 

19.3465 

34.3554 

30.5104 

29.7725 

32.9548 

25.4319 

20.8423 

27.6209 

35.5656 

35.6821 

36.5461 

28.2490 

• 

29.0854 
25.2063 


Average 

hourly"  wage 

(3yrs) 


33.6092 
20.4196 
18.6087 
21.2048 
28.0410 
21.6149 
18.1157 
30.9389 
32.0731 
20.1536 
42.2764 
36.1847 
20.3704 
31.7633 
17.8977 
19.0658 
33.9196 
25.1593 
28.8163 
19.9316 
29.6840 
28  6111 
18.0226 
.  21,1636 
15.8547 
32.2903 
26.5007 
29.4148 
19.4473 
23.5396 
19.0141 
27.1596 
17.2148 
34.9492 
27.3093 
18,7268 
19.8310 
20.6281 
21.5603 
24,9296 
29,0328 
33.3907 
17.2993 
29,1068 
29.9146 
22,9902 
25.9412 
29,8270 
20,0015 
33,2559 
28,0245 
29,3003 
30.2195 
23,4256 
20,3907 
28,0963 
33,4000 
34,7146 
35,8671 
27,9598 
31.8602 
33.5264 
22.3343 


•I'-.V 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Ave'rage  Hourly 
Wages— Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

330389 

37.3749 

33.1192 

32.2112 

34.0979 

330390  

30.8744 

31.7344 

32.5948 

31.7185 

330393  

27.8352 

31.9272 

32.9411 

30.8719 

330394  

18.9343 

19.6892 

21.1737 

19.9249 

330395  

32.7494 

33.2318 

32.1089 

32.8033 

330396  

30.7961 

32.8517 

30.2150 

31.2942 

330397  

32.6068 

34.6435 

40.0884 

35.3787 

330398  

29.2872 

• 

• 

29.2871 

330399  

33.3012 

32.7149 

32.1248 

32.6847 

330400  

16.2707 

16.8168 

16.7483 

16.6259 

330401  

• 

* 

33.9685 

33.9685 

340001  

19.7093 

22.0257 

21.4870 

21.0947 

340002  

20.5253 

22.9425 

23.8010 

22.5969 

340003  

19.5145 

19.6545 

20.4109 

19.8596 

340004 

20.9863 

23.0890 

23.1514 

22.4225 

340005 

16.7176 

16.6909 

19.9094 

17.7865 

340006  

16.5709 

16.1379 

18.3980 

17.0420 

340007 

18.3399 

18.3760 

19.5204 

18.7397 

340008  

20.4157 

22.6570 

23.7394 

22.3196 

340009 

20.9178 

20.6155 

* 

20.8194 

340010  

19.4302 

20.6547 

21.3024 

20.4707 

340011    

14.4798 
17.5112 

17.4534 
19.3651 

18.1926 
19.6350 

16.7010 

340012  

18.7911 

340013  

19.4613 

21.5130 

21.0066 

20.6934 

340014  

27.7888 

21.9804 

14.6001 

20.4859 

340015 

19.4676 

20.3493 

24.3410 

21.2831 

340016  

18.8958 

19.4160 

20.2859 

19.5502 

340017  

20.2775 
18.1751 

20.6263 
16.4611 

21.5523 
17.3480 

20.8419 

340018  

17.2851 

340019  

15.2887 

15.9037 

16.7102 

15.9597 

340020  

18.0897 

19.2392 

21.3385 

19.6156 

340021  

20.5813 

22.0220 

22.9499 

21.8152 

340022  

18.7714 

20.6484 

19.9078 

19.7763 

340023  

19.3146 

19.9023 

• 

19.6217 

340024  

17.9130 

19.1430 

20.4906 

19.1924 

340025  

18.4628 

19.1770 

20.2864 

19.3249 

340027  

19.4548 

19.4907 

20.8946 

19.9262 

340028  

19.9403 

20.6496 

21.9837 

20.9344 

340030  

22.4709 

23.9505 

27.9759 

24.5972 

340031  

14.6370 

15.4935 

* 

15.0325 

340032  , 

20.7444 

22.0245 

22.7382 

21.8244 

340035  ; 

18.9930 

18.5883 

16.4821 

17.7616 

340036  

17.7619 

18.4203 

20.8313 

18.9871 

340037  

17.5829 

18.3655 

17.1949 

17.6512 

340038  

18.1493 

20.3091 

13.9936 

16.9604 

340039  

21.3711 

22.4020 

24.8246 

22.8823 

340040  

20.7237 
15.5873 

21.1397 
16.3200 

23.6131 
15.2995 

21.8157 

340041  

15.7337 

340042  

17.0034 

19.1386 

21.0806 

19.0573 

340044  

18.0863 

18.9562 

18.2154 

18.4256 

340045  

13.6182 

20.2641 

17.4067 

16.7851 

340047  

20.0744 

21.5178 

23.3831 

21.6665 

340049  

19.5127 

17.2986 

21.2734 

19.3901 

340050  

19.6726 

20.6831 

20.3262 

20.2425 

340051  

19.3627 
23.2134 

19.0282 
26.2243 

20.3057 
31.1678 

19.5812 

340052  

25.9648 

340053  

19.9915 
15.5090 

23.2410 
16.6208 

25.2543 

* 

22  6238 

340054 

15.9979 

340055  

19.4035 

20.8253 

23.1390 

21.1444 

340060  

19.3410 

20.8570 

19.4707 

19.8979 

340061 

22.1175 
16.7377 

23.7173 
26.4132 

25.1081 

• 

23.6221 

340063  

21.1044 

340064  

18.5069 

17.6106 

19.4523 

16.4891 

Provider  No. 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

"  Based  on  the  sum  of  Itw  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


340065  

340067  

340068  

340069 

340070 

340071  

340072  

340073  

340075  

340080  

340084  

340085  

340087  

340088  

340089 

340090  

340091  

340093  ...:.... 

340094  

340096  

340097  

340098  

340099  

340101  

340104  

340106  

340107  

340109  -. 

340111  

340112  :. 

340113  

340114  - 

340115  

340116  

340119 

340120  _ 

340121  

340123  

340124 

340125 

340126  

340127  

340129  

340130  

340131  

340132  

340133  

340137  

340138  

340141  

340142  

340143  

340144  

340145  

340146  :. 

340147 ■■ 

340148  

340151  

340153  

340155  

340158 

340159 ■■■■■ 

340160  IZZ'ZZ 

'  OerK>tes  wage  data  not  availatile  for  tfie  provider  for  tfiat  year. 

••  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


17.3530 
19.7187 
17.8065 
21.6728 
20.6829 
18.0767 
17.7129 
23.5832 
20.0081 
18.2061 
19.0103 
18.3179 
18.2255 
22.2322 
15.4760 
18.5287 
20.3861 
16.8903 

• 

19.4696 

18.2399 

21.9578 

15.3752 

15.6509 

11.5169 

18.1211 

19.3197 

19.0532 

16.5976 

15.5142 

21.9883 

20.7261 

21.7586 

20.6800 

19.5827 

15.8240 

17.8771 

18.9078 

17.4185 

20.2748 

19.3734 

19.3842 

20.6521 

19.8707 

21.3849 

17.5711 

17.2138 

31.7702 

21.4986 
18.0766 
24.4098 
22.9183 
19.9233 
17.3051 
20.5520 
18.9912 
18.4733 
20.7533 
23.1021 
19.0843 
19.0338 
16.7170 


Average 

hourly  wage 

FY  2003 


23.2606 
22.4054 
18.8758 
22.5995 
21.3511 
19.3679 
18.7920 
24.0794 
19.7450 

• 

19.6087 

20.3684 

20.2445 

22.6462 

16.1321 

18.7701 

21.2665 

16.5452 

21.0091 

20.9686, 

20.0302 

23.4949 

16.9979 

20.7841 

12.1845 

19.1147 

20.7601 

19.3357 

17.2127 

16.9592 

24.4222 

21.7750 

24.7924 

21 .6744 

20.5394 

16.9847 

19.0420 

21.5041 

17.5411 

• 

21.2045 
21.4797 
21.0773 
20.5851 
23.2478 
17.7110 
17.5170 
39.9826 

• 

23.2961 
18.1824 
21.9304 
22.8634 
21.5958 
19.1306 
21.5912 
20.6790 
19.0779 
21.7375 
25.0965 
20.0921 
19.4992 
17.1963 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


20.2174 
22.2565 
18.9555 
244650 
22.4458 
19.8571 
19.2773 
26.6829 
22.9365 

• 

20.8175 
21.7019 
19.7815 
22.9486 
16.5968 
20.3261 
22.4370 
17.2910 

• 

22.1174 
20.9190 
24.1099 
17.3123 

• 

12.9949 
20.1076 
21.0070 
19.0067 
19.4520 
17.0230 
24.9180 
19.5543 
212336 
23.9643 
21 .2239 
19.3990 
19.9862 
22.2199 
17.5691 

21.3106 
22.0597 
22.3260 
22.7449 
24.1370 
17.8771 
22.9471 
33.5581 
27.2610 
24.1329 
20.2062 
22.5250 
25.4597 
21.8120 
20.7252 
22.3744 
20.8025 
19.6254 
23.7537 
25.7472 
21.7830 
21.2983 
18.7802 


19.9588 

21.2710 

18.5436 

22.9542 

21.5104 

191466 

18.5813 

24,9327 

20.9263 

18.2061 

19.7922 

20.1735 

19.4322 

22.6109 

16.0500 

19.2336 

21  4299 

16.9100 

21.0091 

20.8605 

19.7534 

23.2572 

16.5041 

17.9177 

12.2095 

19.1527 

20.3722 

19.1328 

17.8152 

164908 

23.7927 

20.5793 

22.4360 

22.1286 

20.4881 

17.3770 

18.9987 

20.9298 

17.5084 

20.2748 

20.5788 

21.0110 

21.4712 

21.1193 

22.9644 

17.7237 

18.7909 

34.6438 

27,2610 

23.0207 

188388 

22.9058 

23.8048 

21.1598 

19.1365 

21.5004 

20.1744 

19.0740 

22.0653 

24.6273 

20.4524 

19.9832 

17.6409 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

340164  

21.5769 

• 

• 

21.5769 

340166  

20.8270 

22.0519 

22.7235 

21.9492 

340168 

15.6071 

15.4250 

16.8277 

15.9431 

340171  

22.4779 
21.0898 

22.7304 
23.3690 

25.9865 
23.7037 

23.8198 

340173  ; 

22.7805 

340176  

* 

* 

26.5277 

26.5277 

350001  

16.6551 

15.6193 

• 

16.1279 

350002  

18.3459 

19.1931 

20.4398 

19.3340 

350003  

19.2840 

20.0663 

21.0585 

20.1107 

350004  

23.7016 

25.1976 

28.3773 

25.5370 

350005  

19.9156 

20.7467 

22.5590 

21.0499 

350006 

19.0343 

19.1257 

19.7577 

19.2916 

350007  

13.8824 

13.9966 

13.0050 

13.5839 

350008  

22.3783 

23.4052 

20.7952 

22.2417 

350009  

18.3688 

19.3668 

20.2558 

19.3312 

350010  

16.6272 

16.7774 

17.2489 

16.8799 

350011  

19.1944 
18.2524 

20.6809 
16.0990 

21.1006 
17.2775 

20.1738 

350012  

17.4137 

350013  

17.2596 

17.8145 

19.3705 

18.1038 

350014  

18.0999 

18.6786 

16.1719 

17.7037 

350015  

17.1071 

17.5658 

18.5437 

17.7151 

350017  

17.5124 

18.0840 

19.1952 

18.2584 

350018  

16.4939 

16.3210 

17.1545 

16.6530 

350019  

20.1608 

20.6743 

21.3589 

20.7389 

350021  

17.7123 

16.3394 

17.6652 

17.2178 

350023  

17.4983 

18.3253 

16.7124 

17.5523 

350024  

15.4788 

15.7510 

17.0685 

16.1028 

350025  

15.0469 

14.6099 

* 

14.8289 

350027  

15.5178 

17.5882 

17.6730 

16.8430 

350029  

14.6173 

• 

• 

14.6173 

350030  

18.1131 

18.7993 

18.8822 

18.5954 

350033  :..:. - 

16.0870 

16.0903 

16.4715 

16.2067 

350034  

19.6445 

• 

* 

19.6446 

350035  

11.7675 

12.6496 

* 

12.2147 

350038  

19.6854 

19.5497 

18.4963 

19.2761 

350039  

16.6278 

14.8599 

13.8504 

15.1678 

350041  : 

19.1341 

23.1150 

19.7477 

20.6986 

350042  

19.3309 

19.3370 

20.6599 

19.7491 

350043 : 

16.7433 

17.6722 

18.8378 

17.7606 

350044 

11.0601 

10.9690 

13.3406 

11.6826 

350047  

18.0094 

19.9749 

14.4742 

17.4738 

350049  

18.1993 

16.8322 

15.3488 

16.7860 

350050  

12.2183 

25.2747 

• 

15.7885 

350051  

17.0653 

16.9201 

13.8030 

16.0076 

350053  

15.9160 

16.7456 

* 

16.3628 

350055  

15.7916 

16.1691 

19.2523 

16.9922 

350056  

15.0995 

15.7752 

16.2553 

15.6926 

350058  

16.7034 

16.1013 

15.0197 

15.9830 

350060  

10.3076 

10.5325 

10.5055 

10.4468 

350061  

18.8790 

19.6460 

18.8494 

19.1278 

360001  

19.6655 

20.3515 

22.2387 

20.7565 

360002  

18.2613 
22.7521 

19.6145 
23.2905 

20.7436 
24.4144 

19.4695 

360003 

23.4719 

360006  

22.4436 

22.6333 

23.8087 

22.9695 

360007  

14.8213 
18.7961 
18.9935 
19.1852 
21.3659 
20.0525 
21.3690 
20.7419 
21.2505 

15.3656 
19.8034 
19.6277 
20.5934 
19.5383 
23.0125 
22.3407 
22.9930 
21.3967 

19.1316 
21.3795 
21.6966 
20.6291 
21.4293 
24.a5?1 
24.4232 
22.9372 
22.8430 

16.2099 

360008  ......". 

20.0267 

360009  : 

20.1251 

360010  

20.1715 

360011  

20.6951 

360012  

22.5181 

360013  

22  7482 

360014  

22.2320 

360016  

21.8319 

*  Denotes  wage  data  not  availabte  for  the  provider  for  that  year. 

**  Based  on  Vie  sum  of  the  salaries  and  hours  conHMtad  for  Federal  FYs  2002, 2003,  and  2004. 
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Provider  No. 


Average 

hourly  wage 

FY  2002 


360017 

360018 

360019 

360020 

360024 

360025 

360026 

360027 

360028 

360029 

360030 

360031 

360032 

360034 

360035 

360036 

360037 

360038 

360039 

360040 

360041 

360042 

360044 

360045 

360046 

360047 

360048 

360049 

360050 

360051 

360052 

360054 

360055 

360056 

360057 

360058 

360059 

360062 

360063 

360064 

360065 

360066 

360067 

360068 

360069 

360070 

360071 

360072 

360074 

360075 

360076 

360077 

360078 

360079 

360080 

360081 

360082 

360084 

360085 

360086 

360087 

360088 

360089 


•Denotes  wage  data  not  available  for  the  provider  for  that  year. 
Based  on  the  sum  of  the  saianes  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004 


22.2740 

24.6686 

20.6480 

22.1751 

20.1352 

20.2531 

17.9523 

21.7650 

18.7174 

19.2928 

17.6058 

21.0687 

19.8020 

17.9594 

21.0674 

20.9916 

23.1674 

19.9415 

19.0013 

18.7425 

19.7968 

17.1952 

17.6882 

22.4018 

20.4607 

15.2922 

22.4890 

20.8393 

15.0568 

20.8757 

18.7931 

17.4911 

21.4112 

20.6968 

15.8569 

19.3306 

19.9304 

21.9195 

17.5108 

20.0615 

19.6199 

22.8175 

14.2745 

22.6227 

14.6597 

18.8406 

19.0302 

19.0166 

18.5889 

26.0663 

20.3317 

21.5517 

22.6490 

21.6644 

17.6369 

20.4614 

20.7610 

22.0492 

21.5151 

19.3701 

20.7969 

24.0822 

18.1941 


Average 

hourly  wage 

FY  2003 


22.7446 
24.6694 
21.4708 
21.6607 
20.9408 
20.9266 
18.6739 
22.8098 

19.7466 
19.0551 
21.0481 
19.8367 
19.4982 
22.6982 
21.4486 
23.7504 
21.4804 
19.3703 
19.9750 
21.9093 
19.3774 
17.8417 
22.8112 
21 .4292 
15.8279 
25.6259 

15.6847 

21.2225 

19.8037 

17.5714 

22.8755 

23.4405 

16.0395 

19.0440 

23.2129 

24.4898 

20.2671 

20.7659 

22.3443 

24.1295 

17.3734 

22.6027 

18.5382 

19.4700 

19.6873 

20.8819 

19.9947 

27.6992 

21.0402 

22.2964 

22.7743 

23.9491 

18.0392 

20.7477 

22.9390 

22.1699 

24.8010 

20.5858 

21.1621 

20.5703 

19.5260 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3  yrs) 


23.4603 
29.9085 
24.1469 
21.5085 
22.5356 
21.6676 
20.6765 
22.6956 

* 

20.5687 
20.1051 
24.3482 
20.6535 
21.5621 
24.0810 
22.3567 
32.6245 
23.4855 
23.3439 
21.3307 
22.1352 
19.5402 
19.7212 

• 

22.8425 

17.5885 

24.5867 

22.4938 

16.6112 

22.7466 

22.2916 

19.2884 

23.5586 

22.1723 

16.2876 

21.0717 

23.0476 

24.5746 

23.7440 

21.3424 

22.9727 

24.6806 

17.0751 

23.2680 

19.3142 

21.8228 

21.4478 

21.3735  i 

22.9962 

23.8492 

22.5863 

23.3686 

22.9324 

25.3134 

18.7213 

22.0134 

25.2254 

23.3257 

24.6618 

21 .6902 

23.9638 

21.4608 

21.0229 


22.8364 
26.0220 
22.0806 
21.7901 
21.2300 
20.9599 
19.1093 
22.4249 
18.7174 
19.8808 
18.9454 
22.0734 
20.1098 
19.7369 
22.6341 

21  6200 
259190 
21.6060 
20.4210 
20.0479 
21.3781 
18.6350 
18.4151 

22  5916 
21.5814 
16.2546 
24.1178 
21.5834 
15.6772 
21.6280 
20.3236 
18.1334 
22.6117 
22.1096 
16.0788 
19.7901 
22.0393 
23.8212 
20.3480 
20.7273 
21.6463 
23.9204 
16.1999 
22  8322 
17.4363 
20.0184 
20.0864 
20.4642 
20.5125 
26  5296 
21.3489 
22.4049 
22.7880 
23.6069 
18.1448 
21.0714 
23.0000 
22.5390 
23.5397 
20.5374 
22.0097 
21.9345 
19.5818 
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Average 

Average 

Average 

Average 

Provider  No. 

hourly  wage 

hourly  wage 

hourly  wage 

hourly"  wage 

FY  2002 

FY  2003 

FY  2004 

(3yrs) 

360090  

20.8971 

21.2072 

22.6236 

21.6097 

360091  

21.8447 

22.6510 

23.5759 

22.6962 

360092  

21.5073 

20.9588 

21.9732 

21.4976 

360093  

19.0261 

21.0134 

21.4911 

20.5156 

360094 

20.1227 

21.1952 

22.7772 

21.2684 

360095  

19.8521 

21.3505 

22.6758 

21.2848 

360096  : 

19.6726 

20.9838 

22.0673 

20.9264 

360098  

19.8178 

20.8049 

22.2481 

20.9247 

360099  

19.6241 

20.8801 

20.8524 

20.4553 

360100  ^ 

18.0442 

19.9768 

21.5911 

19.8051 

360101  : 

20.2635 

24.1551 

26.2875 

23.5545 

360102  

18.5367 

* 

* 

18.5367 

360106  

19.1778 

18.9779 

19.8658 

19.3346 

360107  

22.1359 

21.9939 

23.6880 

22.6413 

360108  

20.0681 

19.0649 

18.1522 

19.0815 

360109  

19.9237 

17.3564 

22.4427 

19.7960 

360112   

24.6335 
20.8154 
18.7509 
20.7652 
18.8319 
19.9141 
22.2175 

25.7920 
22.8088 
19.4212 
21.0104 
20.1408 
21.0235 
21.9111 

25.6581 
22.3348 
20.8341 
22.0789 
21.3809 
22.7268 
22.1403 

25.3316 

360113  

21.9843 

360114  

19.6739 

360115   .'. 

21 .2875 

360116 

20.0857 

360118 

21 .2720 

360121  

22.0892 

360123  

20.9792 

21.9985 

23.1310 

22.1195 

360125  

20.5508 

21.6675 

21.1408 

21.0968 

360126  

24.5387 

* 

22.2409 

23.5396 

360127           

16.5559 
17.0515 

18.2150 
17.5557 

18.7369 
18.0355 

17.8642 

360128  

17.5624 

360129  

16.6114 

17.2309 

17.9151 

17.2650 

360130  

18.4539 

19.8906 

20.1257 

19.4067 

360131   

18.4688 
21 .3493 
20.2857 
20.9564 
18.2f94 

20.4123 
21.0162 
22.1957 
21.6081 
18.5687 

21.7838 
23.4179 
22.0416 
24.3117 
19.6063 

20.2068 

360132 

21 .9298 

360133         

21.4704 

360134  

22.2074 

360136  

18.7820 

360137  

22.3648 

23.1867 

23.7795 

23.0881 

360140  

21.2881 

18.3463 

21.0006 

20.1760 

360141  

23.5343 

23.5980 

25.1442 

24.0943 

360142  

18.3188 

19.6189 

21.2072 

19.7570 

360143  .^ 

21.0336 

20.9158 

22.2275 

21.3979 

360144   

20.9033 
20.0513 

20.9386 
21 .2931 

24.7973 
22.4813 

22.2165 

360145 

21.2645 

360147  

17.6779 

18.7258 

20.0409 

18.8813 

360148  

19.1393 
22.3620 

20.3120 
23.1858 

21.3211 
24.8485 

20.2546 

360150 

23.4439 

360151  

19.2788 
21.6005 
16.7399 
14.3593 

20.5594 
20.9704 
16.1021 
14.9606 

21.6234 
22.4839 
16.5065 
16.1719 

20.4589 

360152 

21.6726 

360153  

16.4436 

360154 

15.1150 

360155 , 

22.2112 

22.3347 

23.0020 

22.5355 

360156  

18.9095 

19.9382 

21.2853 

20.0637 

360159  

21.5695 
20.6160 

22.7992 
19.6266 

23.3359 
21.5045 

22.5729 

360161  

20.5807 

360163  

21.2689 

22.1012 

23.1500 

22.1757 

360165 

18.2417 

19.6205 

21.7785 

19.8643 

360170 ; 

20.4407 

19.7980 

21.5572 

20.5841 

360172  

19.8909 

22.3294 

22.6475 

21.5601 

360174  

20.5399 
21.5450 

20.5874 
22.0274 

20.7719 
22.7887 

20.6325 

360175  

22.1417 

360176  

16.6228 

17.6743 

18.3421 

17.5257 

360177  

18.9576 
16.7962 

19.6992 
18.0773 

20.8194 
18.2393 

19.8306 

360178  

17.6939 

360179  

20.7069 

21.3520 

23.2092 

21.6660 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
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Provider  No. 


360180 

360185 

360186 

360187 

360188 

360189 

360192 

360194 

360195 

360197 

360200 

360203 

360210 

360211 

360212 

360213 

360218 

360230 

360231 

360234 

360236 

360239 

360241 

360245 

360247 

360249 

360250 

360253 

360254 

360255 

370001 

370002 

370004 

370005 

370006 

370007 

370008 

370011 

370012 

370013 

370014 

370015 

370016 

370017 

370018 

370019 

370020 

370021' 

370022 

370023 

370025 

370026 

370028 

370029 

370030 

370032 

370033 

370034 

370036 

370037 

370038 

370039 

370040 


Average 

Average 

Average  ^ 

Average 

hourly  wage 

hourly  wage 

hourly  wage 

hourly"  wage 

FY  2002 

FY  2003 

FY  2004 

(3yrs) 

21.0146 

22.9260 

25.1489 

22.9738 

19.4858 

20.0848 

21.0618 

20.2316 

20.7572 

18.1254 

22.4647 

20.3502 

19.6535 

20.8423 

21.5915 

20.6778 

18.3057 

16.4329 

20.9591 

18.4288 

18.5940 

19.0481 

20.0275 

19.2171 

22.7846 

23.9969 

24.9995 

23.9111 

17.6140 

19.3901 

20.3677 

19.1372 

20.5828 

21.2801 

23.1897 

21.7230 

20.5062 

21.6110 

23.1378 

21.7597 

17.9623 

19.5866 

27.5373 

19.3013 

15.9609 

17.9698 

19.3642 

17.7421 

21.8629 

21.5961 

25.0811 

22.8213 

20.6081 

22.0011 

22.4529 

21.6965 

20.6987 

21.0632 

22.8041 

21.5064 

19.0584 

20.5448 

20.9996 

20.1721 

18.8204 

20.7709 

22.8059 

20.8145 

20.8042 

21.2417 

24.7681 

22.2381 

14.4168 

12.7388 

13.5004 

13.4939 

20.6131 

21.0473 

22.1787 

21.3387 

21.4628 

20.5683 

21.9560 

21.3210 

19.2375 

20.9440 

21.9631 

20.7405 

25.3741 

23.7679 

23.4061 

24.1565 

15.9782 

167956 

18.1015 

16.9965 

17.0776 

• 

• 

17.0775 

25.4331 

• 

• 

25.4330 

• 

50.5106 

• 

50.5105 

• 

* 

26.8610 

26.8610 

• 

* 

30.0791 

30.0792 

• 

• 

15.0964 

15.0963 

24.1929 

22.0586 

25.3182 

23.8002 

15.4333 

16.1853 

18.9544 

16.8753 

18.5233 

22.5027 

21.5041 

20.8266 

15.3881 

• 

• 

15.3881 

16.4995 

15.7367 

15.6334 

15.9348 

15.8312 

14.4961 

16.7597 

15.6795 

17.5553 

18.5253 

21.4862 

19.1897 

15.6178 

16.1757 

17.1458 

16.3495 

12.4942 

13.3824 

• 

12.9251 

18.9584 

19.3237 

21.1513 

19.8462 

20.2858 

22.7976 

21.8473 

21.6639 

20.8765 

18.9169 

20.3965 

20.0611 

19.1613 

20.0888 

20.4407 

19.8819 

13.6531 

• 

• 

13.6531 

17.7054 

18.7928 

20.8357 

19.1122 

14.6216 

16.1367 

18.1260 

16.2132 

15.1035 

15.6057 

16.8214 

15.8194 

12.9030 

* 

* 

12.9030 

17.3724 

18.2109 

20.2432 

18.6171 

17.5148 

18.1255 

19.3386 

18.3281 

18.4815 

19.1013 

20.2845 

19.2928 

18.0412 

18.6982 

21.9141 

19.5712 

21.1292 

22.1765 

24.3775 

22.5815 

18.2580 

19.3285 

19.6977 

19.1304 

16.5803 

18.4568 

18.6541 

17.9169 

18.1538 

18.9050 

20.0827 

19.0803 

11.3210 

15.3857 

15.7468 

13.9159 

15.6288 

16.2204 

16.1541 

15.9959 

12.4070 

11.7667 

16.5843 

13.2363 

18.9556 

20.6493 

20.9598 

20.1863 

13.0210 

15.4551 

16.7597 

14.9832 

19.4498 

22.7015 

20.3137 

20.7707 

15.5109 

16.8127 

18.9981 

17.0372 

*  Denotes  wage  data  not  availat)to  for  ttie  provider  for  that  year. 

"  Based  on  ttw  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 


'  Denotes  wage  data  not  available  for  the  provider  tor  that  year. 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  tor  Federd  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

370041             

16.2316 
15.2764 

14.7346 
15.9005 

19.0064 
14.0899 

16.6382 

370042  

15.1360 

370043       

17.0892 
11.3560 

20.0991 
11.6163 

20.2929 
12.6613 

18.9889 

370045  

11.8767 

370047  

17.8769 

18.4743 

19.4856 

18.6175 

370048  

15.6803 

17.0785 

15.4768 

16.0450 

370049  

19.4868 

20.3405 

20.4826 

20.0887 

370051  

12.5171 

11.4943 

12.0397 

11.9839 

370054   

18.0787 
18.1432 

19.2294 
19.2867 

20.3788 
20.4872 

19.2048 

370056  

19.2536 

370057  

15.1228 

16.0301 

17.3020 

16.1401 

370059  

18.3314 

21.3103 

20.7160 

20.0337 

370060  

19.3051 

17.9469 

23.1897 

20.1750 

370063  V 

16.7342 

• 

12.7634 

16.0398 

370064  

11.9954 

11.6347 

11.9044 

11.8446 

370065  

18.1349 

18.2406 

18.3966 

18.2581 

370071  

16.4567 

* 

* 

16.4568 

370072  

13.6519 

12.5765 

12.5766 

12.8934 

370076  

14.3555 

15.4067 

19.0231 

16.2477 

370078  

19.2412 

15.2513 

22.0344 

18.4513 

370079  

16.9201 

17.5915 

17.9942 

17.4569 

370080  ., 

14.7323 

14.3546 

16.1445 

15.0543 

370082  

15.0669 

16.9715 

12.6060 

14.8254 

370083  

13.1810 
13.1197 

15.6824 
15.6184 

18.5669 
16.1277 

15.6441 

370084  „ 

15.0212 

370085  

48.1271 

13.7216 

15.8930 

17.6461 

370086  „ 

11.1900 

• 

• 

11.1900 

370089 

17.2638 

17.9243 

18.0505 

17.7472 

370091 

20.1822 

20.8536 

23.8502 

21.5141 

370092  

15.7678 

16.8432 

* 

16.3152 

370093  

19.7008 

22.1966 

23.5685 

21.8046 

370094  

19.5462 

19.5565 

20.7290 

19.9736 

370095  

13.4202 

14.5909 

14.3563 

14.1246 

370097 

23.2056 

19.3793 

20.3218 

20.7266 

370099  

19.4646 

18.1467 

20.2001 

19.2453 

370100  

18.8274 

12.9784 

13.0682 

14.6358 

370103  ....: 

18.2685 

23.1347 

15.6109 

19.0349 

370105  

20.7890 

25.1252 

22.4493 

22.5846 

370106  

20.3651 

21.8937 

24.0117 

22.1004 

370108  

12.7470 

14.0190 

13.8170 

13.5126 

370112 

15.3039 
17.6107 
17.8941 
21.3099 

14.3384 
20.3439 
17.9757 
20.5488 

16.5964 
21.4267 
19.33a3 
20.1393 

15.3556 

370113  

19.8197 

370114  

18.4232 

370121  

20.6498 

370122  

15.4375 
19.0313 

* 

19.7958 

• 

20.5180 

15.4374 

370123 

19.7729 

370125  

13.9436 

14.4664 

17.9240 

15.3291 

370126  

15.8020 

* 

* 

15.8021 

370131 

15.7261 
12.9545 
17.5551 

* 

16.1855 
17.4574 

• 

17.4258 
19.0403 

15.7262 

370133  

15.5834 

370138  

18.0470 

370139  

14.9964 

16.0898 

16.3223 

15.8016 

370140  

17.1393 

17.4950 

20.2255 

18.2466 

370141  

20.7798 

19.8606 

24.0523 

21.4638 

370146  

13.0399 
20.6612 
17.0929 

13.9900 
22.6237 
18.0699 

• 

22.aS26 
18.2260 

13.5128 

370148  r. 

22.0700 

370149  

17.8047 

370153 

16.4669 
15.6093 
14.5696 

16.5267 
16.6687 
15.4303 

17.9692 
17.4760 
15.9647 

16.9732 

370154  

16.6039 

370156 

15.3521 

370158  

15.6994 

16.3637 

17.3412 

16.4535 

370159  

21.1267 

25.5592 

• 

22.6485 

370163  

20.4217 

• 

* 

20.4216 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


*Denolas  mrage  data  not  available  lor  the  provider  for  Ihat  year. 

*■  Baaed  on  ffie  sun  ol  the  s^artes  and  hours  confuted  tor  Federal  FYs  2002.  2003,  and  2004. 


370165 

370166 

370169 

370176 

370177  

370178  

370179  

370183  

370186  

370190  

370192  

370200  

370201  

370202  , 

370203  .'. 

370204  

370205  

370206 

370207  

380001 

380002  

380003  

380004  

380005 

380006  

380007 

380008  

380009  

380010  

380011  

380013  

380014  ., 

380017  

380018  

380019  

380020  

380021 

380022  

380023  

380025 

380026  

380027  

380029  

380031  

380033  

380035  

380036  

380037  

380038  

380039  

380040  

380042 

380047  

380048  

380050  

380051  

380052  

380056  

380060  

380061  

380062  

380064  

380065  "ZZZIZ 

'  Denotes  wage  data  not  available  lor  the  provider  for  that  year. 

*•  Based  on  the  sum  o»  the  salaries  and  hours  computed  for  Federal  FYs  2002. 2003,  and  2004 


Average 

hourly  wage 

FY  2002 


13.0375 
21.0797 
12.7138 
18.9951 
14.6481 
11.6200 
21.3002 
16.9318 
15.4533 
19.3570 
19.6967 
22.5299 


Average 

hourly  wage 

FY  2003 


26.4822 

21.9185 

20.9007 

23.3609 

25.0750 

21.3520 

32.2678 

22.3004 

24.3851 

22.7276 

20.3357 

19.8180 

25.9828 

25.3954 

22.9822 

20.8176 

22.9568 

23.8499 

24.5974 

21.3831 

26.9346 

20.6972 

21.5490 

20.1471 

20.3396 

27.1343 

23.9719 

27.2157 

22.1774 

26.7759 

22.8048 

22.5477 

24.4172 

24.2524 

18.3005 

20.3205 

22.3207 

18.6299 

18.4961 

24.2059 

22.8781 

18.2148 

22.9160 

22.9608 


12.9569 
19.4219 
14.8384 
19.6537 
14.1304 
9.8655 
23.8404 
16.6061 
16.3671 
20.6398 
21.8343 
18.3941 
18.2548 
16.5384 
23.5454 


25.1542 

23.2479 

23.8074 

24.5418 

24.7476 

20.5914 

25.9239 

21.6133 

25.1040 

24.1931 

20.6759 

19.9606 

26.6038 

21 .9236 

24.8661 

21.1743 

23.9978 

24.4365 

25.6255 

23.4328 

26.9398 

22.7561 

22.2573 

22.0371 

23.7634 

26.6899 

25.6016 

23.4798 
28.1436 
25.7614 
22.6412 
21.6793 
25.2591 
18.2773 
22.1089 
24.4081 
20.7431 
20.7895 
23.0106 
24.1121 
26.1370 
27.0627 
23.3146 


Average 

hourly  wage 

FY  2004 


16.1893 
21.3003 
16.5607 
21.7871 
14.0279 
12.9636 
21.9673 

* 

16.3879 
22.3326 
24.3832 
16.7164 
18.9906 
24.0239 
19.8772 
17.5518 
20.7828 
22.3471 
26.3745 
20.9585 
25.2629 
24.6377 
26.7995 
26.3472 
24.7492 
30.0497 
24.6149 
25.9993 

• 

21.9382 
24.1491 
28.4536 
29.2543 
27.5171 
23.9736 
23.7066 
28.0334 
26.4793 
23.0079 
28.8525 
23.8666 
21.5822 
24.2939 
25.2963 
30.4783 
26.2434 

25.0199 
29.1804 
26.3917 
21.5958 
15.2050 
26.5017 
22.0609 
23.1332 
26.2384 
21.2567 
22.3571 
27.5270 
26.4940 
22.8599 

24.8933 


Average 

hourly**  wage 

(3yrs) 


13.8212 

20.6013 

14.5408 

20.1373 

14.2494 

11.3085 

22.2749 

16.7678 

16.0737 

20.7903 

21.9053 

18.9908 

18.6571 

20  2030 

21.4569 

17.5517 

20.7830 

22.3471 

26.3746 

23.8121 

23.4657 

23.1951 

249862 

25.4394 

22.3626 

29.1804 

22.8464 

25.1907 

23.4887 

20.9633 

21.3157 

27.0598 

25.5247 

25.1199 

22.0144 

23.5720 

25.5509 

25.6210 

22.7334 

27.6239 

22.4738 

21.7906 

22.3500 

23.2221 

28.1499 

25.3543 

27.2157 

23.6781 

28.0609 

24.8782 

22.2243 

19.3932 

25.3895 

19.6514 

21.8624 

24.3019 

20.2520 

20.6518 

24.9545 

24.6176 

22.5474 

25.0195 

23,7620 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

380066  : 

23.2794 

23.1175 

23.3581 

23.2487 

380069  

20.4882 

21.2057 

21.8362 

21.1860 

380070  

27.7790 

29.9706 

34.1038 

30.4794 

380071 

25.1808 

25.9113 

27.9055 

26.3468 

380072  

19.4346 

20.6568 

21.9516 

20.7086 

380075  

22.4139 

23.1910 

25.1930 

23.7443 

380078  

21.0903 

22.6996 

25.0805 

22.9534 

380081  

20.4082 

22.9805 

22.1822 

21.8754 

380082  ; 

22.9606 

23.7927 

28.0668 

25.0482 

380083        

21.7431 
27.1689 

22.4058 
31.0111 

26.4379 
27.9068 

23.4740 

380084  

28.5032 

380087  

17.0380 

21.3119 

21.1488 

19.9159 

380088 

19.5346 

24.8158 

21.6317 

21.8938 

380089  : 

25.2908 

26.1967 

29.6989 

27.0928 

380090  

24.9351 

30.4223 

31.8702 

28.9771 

380091  

25.3062 

28.7846 

31.2807 

28.6166 

380099  

• 

* 

16.7656 

16.7656 

390001  

19.6732 

20.3350 

21.5154 

20.5284 

390002  

19.7833 

20.8831 

21.8704 

20.8537 

390003  

18.1025 

18.0436 

19.1857 

18.4384 

390004  „ 

20.3204 

20.0557 

21.3475 

20.5889 

390005  

16.9472 

19.0218 

19.0727 

18.2821 

390006 

21.1786 

21.7867 

22.9809 

21.9897 

390007  

21.3839 

* 

* 

21.3839 

390008  

18.2743 

19.5439 

19.9417 

19.2572 

390009  

20.6241 

22.5580 

21.8195 

21.6732 

390010  

17.3335 

18.1275 

19.4377 

18.3086 

390011  

18.3257 
21.0610 

18.2751 
22.2060 

18.6548 
28.5114 

18.4184 

390012  

23.7778 

390013  

19.6562 

20.2186 

22.1679 

20.7339 

390015  : 

13.7352 

14.3138 

15.2697 

14.4324 

390016  

17.1133 

17.4931 

18.1536 

17.5840 

390017  

18.6113 

18.5869 

19.1962 

18.7750 

390018  „ 

19.0279 

20.0672 

19.9117 

19.6570 

390019  

17.7258 
24.8468 

18.7609 
25.2980 

21.2807 
27.5365 

19.2350 

390022  

25.9219 

390023  

22.1044 

23.9246 

25.6750 

23.9254 

390024  

25.4606 

27.7643 

25.9806 

26.4580 

390025  

15.5523 

14.0077 

14.8690 

14.8024 

390026  

22.9718 

23.6317 

23.9225 

23.5085 

390027  

29.5940 

29.4334 

33.2139 

30.7948 

390028  

23.6571 

22.7820 

22.9071 

23.1380 

390029  

21.2661 

24.4753 

• 

22.6697 

390030  ; 

18.6887 

18.9121 

20.0598 

19.2297 

390031  

18.8162 

19.2040 

20.6513 

19.5475 

390032  

21.5105 

18.5545 

20.7764 

20.3109 

390035  - 

22.3591 

21.9325 

23.2173 

22.4923 

390036  

19.7671 

20.2103 

20.5751 

20.1842 

390037  

20.4263 

19.9175 

20.1665 

20.1659 

390039  

17.5300 

17.6181 

18.4580 

17.8792 

390040  ;. : _ 

16.6876 
20.4397 

17.4451 
19.6159 

20.5371 
21.0074 

18.2001 

390041  

20.3638 

390042  

22.5775 

22.0668 

21.8863 

22.1699 

390043  

17.4764 

17.6739 

19.8094 

18.3425 

390044  

20.9831 

21.3382 

22.0362 

21.4586 

390045  

19.4677 

20.2107 

19.8137 

19.8315 

390046  

21.7445 
26.9709 
19.7992 
22.1586 
22.2639 
28.1385 
20.1195 

21.3960 

* 

18.9776 
22.8196 
24.9156 

* 

21.2729 

23.0279 

• 

20.3523 
23.9058 
22.5851 

« 

22.1380 

22.0786 

390047  

26  9709 

390048  

19  7014 

390049  

22.9608 

390050  

23  1577 

390051 

28.1385 

390052 

21.1379 

Provider  No. 


*  Denotes  wage  data  not  available  for  tt>e  provider  for  that  year. 

"Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


390054 .. 

390055  

390056  

390057 

390058 

390061  

390062  

390063  

390065  

390066  ^ 

390067  

390068  

390070  

390071  

390072  

390073  

390074  

390075  

390076 

390078  

390079  

390060  

390081 

390063 

390084  

390086  

390088 : 

390090  

390091  

390093  

390095  

390096 

390097  

390100 

390101  

390102  

390103  

390104  

390106  

390107 

390108  

390109  

390110  

390111  

390112  

390113  

390114  

390115  

390116  

390117 

390118  

390119  

390121  „ 

390122  

390123  

390125  

390127  

390128  

390130 

390131  

390132  

390133  

390135  .JZZ 

*  OerKjtes  wage  data  not  availat>te  for  the  provider  for  that  year 

"  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


Average 

hourly  wage 

FY  2002 


18.4975 
23.4017 
19.3901 
20.2395 
20.3520 
23.8722 
17.3750 
19.4965 
20.0473 
18.9296 
20.8162 
19.1109 
21.8549 
16.0100 
16.9232 
21.2623 
18.3093 
18.7695 
21.3290 
19.0156 
18.9269 
21.4707 
24.7461 

• 

20.2529 

18.3563 

23.9506 

21.3759 

18.3770 

18.4442 

16.6930 

22.4382 

25.2845 

20.9263 

18.5039 

21.5496 

18.8667 

16.3255 

16.8439 

20.9841 

21.3142 

16.5299 

21.6464 

33.3971 

15.0065 

19.3634 

20.9533 

21.4287 

21.3671 

18.0769 

18.9507 

18.8815 

19.1315 

17.7734 

21.3974 

17.5446 

22.4555 

19.3165 

18.3695 

19.2096 

22.8414 

24.7561 

22.1905 


Average 

hourly  wage 

FY  2003 


19.4686 
25.7327 
21.4121 
21.6693 
20.7930 
22.8728 
17.4710 
20.1696 
20.2930 
19.0132 
21.9885 
21.6408 
22.7909 
18.9416 
16.9445 
22.2703 
19.7446 
19.5840 
19.7719 
20.6483 
19.5982 
22.2449 
25.6575 
26.1660 
17.0197 
19.7645 

• 

20.5433 

19.0355 

20.0135 

17.9697 

22.2974 

24.7853 

21.1186 

19.0180 

19.3111 

20.4422 

16.2440 

17.4747 

20.6024 

22.0444 

17.4540 

21.6005 

27.1429 

14.8634 

19.9496 

19.8004 

22.3545 

22.6783 

18.9764 

17.2668 

19.3946 

20.6253 

15.5438 

21.8897 

17.0975 

22.8787 

19.9764 

18.5519 

19.1931 

24.1878 

24.1590 

22.2501 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

Oyrs) 


19.8602 
22.2112 
21.4239 
24.5245 
22.0113 
24.3816 
17.6303 
21.7120 
23.1698 
21.7717 
23.2161 
21.8596 
24.4403 
17.8117 
20.6881 
22.7073 
21.8456 
19.8576 

21.1894 
20.0240 
23.0615 
27.3952 

• 

18.3551 
19.5253 

* 

21.8543 

19.7361 

19.9209 

18.3939 

22.6176 

24.6090 

22.9484 

19.7332 

19.9809 

26.5769 

16.5081 

18.2013 

21.1104 

23.6644 

17.2667 

23.2166 

30.5237 

15.6710 

20.1160 

23.0501 

24.1951 

24.0492 

18.3341 

17.8460 

20.3034 

20.8017 

18.5130 

23.2750 

18.2411 

25.0836 

21.3668 

19.4835 

19.2964 

24.6889 

25.1423 

24.0445 


19.2479 

23.7101 

20.7360 

22.1897 

21.0507 

23.6939 

17.4968 

20.4817 

21.2264 

19.8676 

21.9824 

20.7014 

23.0308 

17.5040 

18.0993 

22.0769 

19.9484 

19.3638 

20.5305 

20.2451 

19.5384 

22.2544 

25.9933 

26.1660 

18.4310 

19.2361 

23.9506 

21.2676 

19.0422 

19.4590 

17.6811 

22.4533 

24.8791 

21.6940 

19.0899 

20.2918 

21.5409 

16.3661 

17.4917 

20.9018 

22.2895 

17.0836 

22.1164 

30.4448 

15.1640 

19.8009 

21.2575 

22.7320 

22.6706 

18.4618 

18.0300 

19.5629 

20.2031 

17.2135 

22.1809 

17.6363 

23.5152 

20.1918 

18.7830 

19.2343 

23.9106 

24.6873 

22.8305 
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Provider  No. 


390136  

390137  

390138  

390139 

390142  :. 

390145  

390146  

390147  

390150  

390151 

390152  

390153  

390154  

390156  

390157  

390160  

390162  

390163  

390164  

390166  

390168 

390169  ; 

390170  

390173  

390174  

390176  

390178  

390179  

390180  

390181  

390183  

390184  

390185  

390189  ; 

390191  

390192  

390193  

390194  

390195 

390197  

390198 : 

390199  

390200  

390201  

390203  

390204  

390209  

390211  

390213  

390215  

390217 

390219  

390220  

390222  

390223  

390224  

390225  

390226  

390228  „ 

390231  „ 

390233  

390235  

390236  

*  Denotes  wage  data  not  available  for  the  providef  tor  ttial  year. 

"Based  on  the  sum  of  ttie  salaries  and  fxxirs  con^Mted  for  Federal  FYs  2002,  2003,  arKj  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

20.6286 

16.8505 

4 

18.7490 

18.5397 

19.4769 

18.4551 

18.8068 

20.6936 

20.7726 

21.4705 

20.9891 

23.9757 

24.8347 

26.3622 

25.0742 

28.8877 

28.4680 

29.9432 

29.1087 

20.4228 

20.4964 

20.6603 

20.5268 

18.6505 

20.1788 

21.3295 

20.0284 

21 .2492 

21.7600 

22.3135 

21 .7727 

20.3155 

20.8970 

20.0261 

20.3992 

22.5206 

23.6072 

24.8175 

23.6886 

19.4017 

20.2581 

21.5474 

20.4133 

22.9707 

23.9039 

25.3415 

24.1064 

16.7052 

17.8774 

19.1300 

17.9859 

22.6398 

24.0034 

25.0732 

23.9019 

19.1783 

20.2647 

20.6933 

20.0398 

19.4463 

19.4793 

19.3598 

19.4262 

21.9188 

21.3379 

21.3398 

21.5478 

17.7564 

18.1831 

18.8585 

18.2862 

24.9750 

26.1698 

23.0298 

24.6107 

19.7978 

19.8899 

19.8531 

19.8460 

18.8863 

19.6875 

20.6777 

19.7568 

22.0547 

22.7920 

22.7695 

22.5431 

24.7973 

* 

* 

24.7973 

18.6613 

18.8265 

20.6958 

19.3949 

25.3307 

26.3891 

28  2662 

26.6572 

20.8368 

21.7650 

18.0752 

20.3817 

17.0534 

17.1142 

17.2384 

17.1362 

21.8593 

21.5792 

24.0501 

22.5243 

26.5541 

26.7743 

28.3812 

27.2876 

19.3832 

18.8681 

24.1288 

20.6497 

17.9848 

17.4535 

21.7091 

18.9719 

20.9349 

21.1941 

21.1962 

21.1056 

20.3877 

20.3301 

20.4476 

20.3876 

20.3338 

19.6186 

20.0387 

19.9844 

17.2270 

17.1919 

18.5972 

17.6639 

17.6597 

16.6469 

19.1883 

17.8533 

18.1209 

17.3804 

18.9764 

18.1140 

21.2689 

21.0549 

21.5850 

21.3104 

24.1793 

24.2891 

26.2024 

24.9040 

20.7998 

22.1974 

22.3472 

21.7925 

15.8833 

16.6803 

17.3937 

16.6375 

17.3865 

17.7782 

18.9787 

18.0590 

15.4012 

18.2456 

19.1728 

17.6332 

20.3533 

21.3291 

22.6548 

21.4708 

21.4989 

22.4685 

26.9436 

23.7942 

22.9616 

22.7282 

23.9673 

23.2268 

18.7059 

16.8200 

18.4248 

17.9405 

18.4213 

19.4552 

21.0450 

19.6873 

19.1553 

20.1152 

19.9614 

19.7218 

21 .2032 

23.5953 

25.2617 

23.2887 

19.9837 

19.7578 

21.4058 

20.3609 

19.6226 

20.1311 

20.0594 

19.9347 

17.7916 

22.7617 

23.3890 

21.1672 

22.1548 

22.7491 

24.9365 

23.2941 

22.1775 

18.9493 

20.4623 

20.4831 

13.7518 

17.2173 

15.4657 

15.2280 

18.7290 

19.0364 

22.5083 

20.0077 

21.8481 

22.8588 

26.4195 

23.5449 

19.8180 

19.6212 

20.1219 

19.8582 

19.4798 

21.0757 

24.6868 

21.6606 

20.2309 

20.5800 

21.6259 

20.8313 

21.4200 

19.9925 

23.7068 

21.4467 

17.8735 

19.1427 

19.8687 

18.9492 

Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data)  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
I    Wages— Continued 


Provider  No. 


390237  

390238  

390244  

390245  

390246  

390247  

390249  

390256  

390258 

390260  

390262  '  ■■ 

390263 

390265  

390266  

390267  

390268  

390270  .'. 

390278  

390279  

390283  

390284  

390285  , 

390286  

390287  

390288  

390289  

390290  

390291  

390293  

390294  

390295 „ 

390296  

390297  

400001  

400002  

400003  

400004  

400005  

400006 

400007  

400009  

400010  A 

40001 1  

400012 

400013 ; 

400014  

400015  

400016  

400017  

400018  

400019 

400021 

400022  

400024 

400026 

400028  

400032  

400044  

400048  

400061  

400079  

400087  

400094 [_ 

'  Denotes  wage  data  not  availatile  for  tfie  provider  for  tturt  year 

"  Based  on  the  sum  of  ttie  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 


Average 

hourly  wage 

FY  2002 


22.3011 
17.1055 
15.6402 
24.5076 
25.0556 
21.2151 
13.1657 
22.2773 
22.6852 
21.5982 

* 

20.3796 
20.4950 
17.1966 
19.2665 
22.0909 
19.2074 
17.7176 
14.8655 
22.5490 
34.3904 


Average 

hourly  wage 

FY  2003 


10.5757 

13.0494 

12.4078 

8.5648 

7.7432 

10.1048 

8.0174 

8.8650 

10.8011 

8.5426 

8.4728 

9.2624 

9.4798 

14.4076 

13.3922 

9.2577 

10.6208 

10.8940 

12.1434 

12.2199 

9.2409 

5.8335 

9.1794 

10.0448 

11.9486 

15.1405 

13.0988 

9.7203 

9.8534 

7.9187 


21.7847 
18.1956 
14.2136 

* 

22.3892 

14.1062 
22.3540 
23.8318 

« 

18.8942 
20.6348 
20.4760 
17.6223 
20.2424 
22.2046 
20.7957 
18.5776 
15.8080 


29.1270 
22.9746 
30.3252 
26.9662 
22.8963 
30.5037 
20.0272 
23.5285 


10.7531 

13.3684 

11.2726 

9.0781 

9.7802 

10.4988 

8.1974 

8.7341 

9.1359 

8.6252 

8.6538 

9.8197 

10.2712 

15.5827 

13.7001 

9.9167 

10.5583 

12.1251 

12.7462 

13.0915 

9.0826 

7.4280 

8.9567 

10.1898 

12.8671 

11.5104 

10.3664 

8.7218 

8.6480 

9.4600 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


23.2054 
19.2170 


22.0687 

• 

14.7215 
225794 
25.0634 

• 

21.3264 

21.9811 
20.5948 
18.2424 
21.4980 
23.1124 
22.3861 
21.1387 
16.0509 


30.6458 
25.4619 
32.9709 
28.0958 
25.1658 
31.0967 
21.0057 

33.3535 

26.8863 

25.6979 

27.2166 

11.7572 

11.6804 

10.5963 

11.4479 

10.5356 

9.2852 

8.6022 

9.4413 

8.9964 

8.9111 

9.0740 

9.9905 

11.4580 

• 

14.5398 

10.3892 

10.8254 

13.2143 

13.2358 

15.2904 

9.8650 

5.9207 

9.5266 

10.7100 

9.0275 

10.8618 

17.0566 

8.7218 

10.5762 

9.1442 


22.4279 

18.1264 

14.8974 

24.5076 

23.0374 

21.2151 

14.0139 

22.4081 

23.8724 

21.5982 

20.1664 

21.0229 

20.5230 

17  6964 

20.3945 

22.4784 

20.7770 

19.0743 

15.5561 

22.5489 

34.3902 

29.8575 

24.2087 

31.6159 

27.3905 

23.9733 

30.8194 

20.4818 

23.5284 

33.3537 

26.8862 

25.6981 

27.2167 

11.0430 

12.6379 

11.4141 

96254 

9  1053 

9.9205 

8.2631 

9.0139 

9.6421 

8.6956 

8.7216 

9.7250 

10.3309 

14.8655 

13.8932 

9.8593 

10.6669 

12.0755 

12.7262 

13.4548 

9.4011 

6.3366 

9.2275 

10.3326 

11.6261 

12.2444 

13.1015 

8.9772 

9.7829 

8.8371 
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Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourty  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

400098  

9.7791 

10.4312 

13.5901 

11.0612 

400102       

9.9903 
11.5359 

8.5290 
11.8454 

10.9973 
11.5797 

9.8471 

400103 

11.6448 

400104  

10.7292 
9.0556 

7.9552 
10.6028 

7.1781 
11.5608 

8.8476 

400105  

10.1248 

400106 

9.2187 
11.8760 

9.8694 
12.2080 

10.1240 
12.8750 

9.7589 

400109  

12.3225 

400110  

10.5277 

10.9665 

10.8694 

8.3168 

7.0510 

8.5487 

10.8756 

11.4051 

10.6584 

10.7228 

12.3311 

11.0634 

9.3000 

9.9477 

7.2203 

11.3351 

11.4317 

10.9315 

12.0159 

12.7701 

11.8808 

10.1440 

9.7444 

7.0336 

9.6471 

12.0855 

11.8837 

11.1009 

400111 

12.0404 

400112  

11.2717 

400113  

9.3104 

400114  

8.8440 

400115  

7.5134 

400117  

10.6080 

400118  

11.6542 

400120  

11.1482 

400121  

9.8322 
7.6413 

8.7584 
9.1638 

8.3575 
9.6644 

8.9176 

400122  

8.8133 

400123  

10.2367 
12.2452 
10.2056 

10.9047 
12.7323 
10.5997 

10.4081 
14.1198 
10.0698 

10.5188 

400124 

13.0556 

400125  

10.2676 

410001  

23.1738 
21.0638 
22.7170 
23.8700 
23.1325 
24.9726 
24.3895 
28.4589 

22.4972 
23.5408 
24.0086 
22  8959 
24.9846 
24.4792 
24.3760 
29.7315 

24.0033 
24.7607 
24.6202 
26.1234 
27.7171 
25.4183 
26.1891 
30.4061 

23.2235 

410004  

23.1523 

410005 

23.7588 

410006  

24.321 1 

410007  

25.1159 

410008  

24.9582 

410009  

24.9832 

410010  

29.5287 

410011  

26.1183 
24.1695 

27.4880 
26.4570 

29.2039 
28.1791 

27.5568 

410012  

26.2184 

410013  

24.8800 

25.3688 

28.4954 

26.2187 

420002  

20.7804 

22.6182 

25.1067 

22.8141 

420004  

20.9588 

22.4680 

23.4275 

22.2200 

420005  

17.9694 

17.8202 

19.5521 

18.4820 

420006  

19.1760 

18.7153 

22.7896 

19.8079 

420007  

18.6456 

19.0199 

22.0134 

19.8792 

420009  

19.9586 

21.2566 

18.6866 

19.8536 

420010  

18.0252 

19.3267 

19.1545 

18.8686 

420011  „ 

18.0970 
18.0519 

16.7523 
19.0455 

17.3200 
20.4975 

17  3563 

420014  : 

19.1969 

420015  

20.1164 
15.5485 

20.8736 
16.6448 

22.7776 
17.0051 

21  3355 

420016 

16.4309 

420018  

21.8775 

20.7779 

20.4649 

20.9903 

420019  

17.1726 

19.0199 

19.7118 

18.6106 

420020  

20.3193 
20.4053 

20.5801 
20.8600 

22.1616 
22.9004 

21  0728 

420023  

21.4470 

420026  , 

21 .8749 

23.3072 

23.6914 

22.9839 

420027  

19.2594 
20.6448 

19.7322 
22.5159 

20.7327 
22.5925 

19  9443 

420030  

21.9394 

420031 

8.2516 

15.3605 

16.8518 

12.3011 

420033  

23.1303 

23.7974 

26.0792 

24.3733 

420036 ^ 

21 .3222 

19.8285 

20.6780 

20.5493 

420037  

22.7099 

23.5244 

25.3863 

23.9574 

420038  

18.6568 

19.9829 

21.6132 

20.0798 

420039  

18.3017 

18.0055 

21.1830 

18.9968 

420043  

19.7570 
18.8070 

19.6834 
20.5531 

21.8816 
21.9517 

20  4303 

420048  

20.4950 

420049  

19.4049 

20.1765 

20.2320 

19.9533 

420051  

19.1555 

19.8549 

20.6629 

19.9007 

420053  

18.1657 

19.0780 

19.9013 

19.0557 

420054  

20.2574 

20.2275 

20.7802 

20.4197 

420055  

16.8717 

18.6782 

19.3056 

18.2587 

'  Denotes  wage  data  not  available  tor  ttie  provider  tor  that  year. 

"  Based  on  tlie  sum  of  the  salaries  and  hours  computed  tor  Federal  FYs  2002.  2003,  and  2004. 
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Provider  No. 


420056 
420057 
420059 
420061 
420062 
420064 
420065 
420066 
420067 
420068 
420069 
420070 
420071 
420072 
420073 
420074 
420075 
420078 
420079 
420080 
420082 
420083 
420085 
420086 
420087 
420088 
420089 
420091 
420093 
420095 
420096 
430004 
430005 
430007 
430008 
430010 
430011 
430012 
430013 
430014 
430015 
430016 
430018 
430022 
430023 
430024 
430027 
430028 
430029 
430031 
430033 
430034 
430036 
430037 
430038 
430040 
430041 
430043 
430044 
430047 
430048 
430049 
430051 


*  Denotes  wage  data  not  available  for  ttie  provider  for  tfiat  year. 

"  Based  on  tt>e  sum  of  the  salaries  arxj  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 


Average 

hourly  wage 

FY  2002 


15.1835 
20.5266 
17.1483 
17.3543 
21.7469 
16.0794 
19.9435 
18.0042 
19.7824 
18.5481 
18.1298 
17.3876 
20.3902 
15.0158 
19.9986 
18.0967 
12.8158 
21.9082 
21.0874 
21.9968 
21.7210 
22.6376 
21.6791 
20.2878 
19.8388 
19.9919 
20.5360 
20.3092 
18.3902 


19.6344 
164560 
14.6331 
18.1323 
19.8191 
17.4750 
17.6997 
18.4817 
20.2387 
18.2875 
20.8850 
16.2244 
14.5118 
16.2164 
16.1801 
20.2591 
17.1577 
17.6986 
12.4660 
17.3652 
14.2491 
15.6258 
18.1293 
18.4078 
14.4509 
14.8816 
14.9949 
21.0823 
17.9823 
18.7602 
15.2237 
18.8070 


Average 

hourly  wage 

FY  2003 


16.5491 
22.1312 
18.2093 
17.7047 
20.9032 
19.7067 
19.2150 
19.5366 
20.8524 
20.2580 
18.9017 
19.2186 
20.1897 
18.2531 
20.2697 
18.1839 
15.0132 
22.7156 
21.3177 
23.2871 
22.8516 
24.4499 
22.0071 
23.5303 
20.8217 
21.8979 
21.3954 
21.8367 
19.1299 
33.4632 
26.4863 
19.2737 
17.3400 
15.1494 
18.5234 
16.5750 
18.3648 
19.2921 
18.8978 
20.9118 
18.8998 
22.7585 
15.9424 
14.0661 
16.7850 
17.4816 
20.8666 
18.2829 
17.4932 
13.2105 
18.3978 
13.8535 
16.7827 
18.7009 

14.7860 

17.0193 

17.5377 
19.0261 
14.9025 
18.8697 


Average 

hourty  wage 

FY  2004 


19.8467 
17.6727 
20.2630 
19.9789 
17.4888 
20.9057 
21.9297 
20.7713 
22.8104 
21 .7257 
17.6788 
20.1378 
21.2610 
16.2578 
21.4718 
18.7011 
15.9890 
23.9730 
23.0729 
26.7489 
28.0149 
248294 
23.8540 
24.5760 
21.9354 
23.5174 
23.3240 
23.7544 
21 .4678 


22.2198 
18.2647 
17.8017 
20.0124 
21.3978 
19.9835 
21.2588 
21.3388 
22.0285 
20.5848 
24.2450 
17.9850 

18.8816 
18.8359 
22.1807 
30.0094 
18.9463 
15.2322 
21.6255 
13.6064 
16.5848 
19.3794 

• 

15.3612 
17.9673 

• 

18.2773 
20.0608 
17.0885 
21.2838 


Average 

hourly**  wage 

(3yrs) 


17.1664 
20.1808 
18.4420 
18.3969 
19.8336 
19.0582 
20.4427 
19.3973 
21.1856 
20.1957 
18.2297 
18  9286 
20.6237 
16.5142 
20.6373 
18.3051 
14.6306 
22.8546 
21 .8705 
24.1988 
24.1640 
24.0095 
22.5902 
22  8222 
20.8793 
21.7712 
21 .8074 
21 .8937 
19.5913 
33.4634 
26.4864 
20.3430 
17.3726 
15.8287 
18.8898 
18.9840 
18.5721 
19.3790 
19.5495 
21.0694 
19.2456 
22.6451 
16.6387 
14.2905 
17.1465 
174068 
21.1128 
20.4957 
18.0331 
13.5804 
19.2950 
13.9089 
16.2916 
18.7558 
18.4078 
14.8505 
14.8815 
16.5225 
21.0824 
17.9221 
19.3158 
15.6759 
19.6636 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3  yrs) 

14.8003 

15.0101 

17.8870 

15.8667 

10.3697 

14.1914 

15.9149 

13.1642 

17.2805 

18.8777 

18.2939 

18.1566 

10.0176 

9.7678 

10.6493 

10.1353 

14.2184 

13.8666 

14.3407 

14.1427 

15.6660 

14.5957 

18.0501 

16.1260 

15.3776 

16.5112 

16.4387 

16.0995 

13.9883 

15.2453 

12.6996 

13.8839 

19.8558 

20.4361 

21.6786 

20.6834 

14.1815 

14.4154 

15.4268 

14.6345 

17.9790 

17.5100 

19.8572 

18.4672 

21.5974 

23.5180 

25.6873 

23.7486 

18.1567 

21.6239 

22.2824 

21.1724 

21.3807 

19.7644 

19.7354 

20.2342 

19.5013 

23.3009 

23.8820 

22.1340 

* 

• 

20.8742 

20.8743 

15.5897 

17.2282 

18.9833 

17.1918 

20.3740 

21.4299 

20.7715 

20.8573 

19.3042 

20.3756 

,   21.6336 
X     24.3132 

20.4509 

21.4055 

23.1483 

22.9905 

14.8959 

14.0612 

14.1008 

14.3331 

18.8994 

20.3303 

20.9238 

20.0515 

17.4831 

18.4068 

19.6564 

18.5235 

16.3283 

13.3692 

16.7270 

15.2992 

18.3375 

19.3165 

20.5036 

19.4558 

19.5739 

19.8949 

21.3573 

20.2411 

16.1143 

15.0656 

• 

15.5948 

22.0659 

21.6106 

23.3677 

22.3025 

16.2964 

14.6142 

20.1504 

16.8295 

20.4563 

20.4705 

22.3573 

21.0640 

17.4995 

18.1620 

21.2242 

19.0126 

21.5402 

22.8463 

24.0149 

22.8001 

17.8879 

20.2189 

21.1075 

19.7440 

16.7837 

15.6603 

15.5410 

15.9556 

18.4046 

18.4276 

19.9751 

18.8456 

16.3140 

17.0997 

18.9008 

17.4832 

23.2566 

25.6490 

25.1655 

24.7161 

20.7050 

22.2889 

24.1379 

22.4401 

16.9925 

17.6297 

19.9056 

18.2332 

17.0211 

17.2555 

17.0289 

17.1002 

13.8140 

13.9784 

14.7683 

14.1838 

13.7328 

16.4679 

17.2637 

15.8189 

20.0309 

21.1672 

22.2382 

21.1482 

19.3034 

20.4168 

21.6338 

20.4652 

21.6536 

22.4158 

24.8698 

22.9682 

16.9275 

17.6781 

16.9886 

17.1928 

14.9545 

14.6684 

15.5784 

15.0621 

19.3229 

20.5562 

22.1743 

20.5985 

17.8092 

18.7469 

18.7262 

18.4184 

21.4993 

21.6132 

22.5431 

21.9061 

18.7967 

19.6920 

22.1252 

20.0463 

18.2511 

19.7915 

21 .3428 

19.8422 

16.0421 

17.7067 

19.0165 

17.5455 

19.8075 

18.6589 

18.1897 

18.8402 

19.6494 

21.5253 

22.0063 

21.0648 

13.3967 

15.2154 

15.4208 

14.7050 

16.2742 

20.4903 

19.1329 

18.5350 

13.7257 

14.4363 

14.1477 

14.1083 

19.1878 

20.7722 

21.7512 

20.5453 

19.6018 

20.8882 

22.4248 

21.0016 

19.7916 

20.7628 

20.0972 

20.2143 

22.5525 

16.9234 

19.5458 

19.4254 

19.8371 

18.8072 

19.7468 

19.4529 

430054 

430056 

430057 

430060 

430064 

430066 

430073 

430076 

430077 

430079 

4^0089 

430090 

430091 

430092 

430093 

430094 

440001 

440002 

440003 

440006 

440007 

440008 

440009 

440010 

440011 

440012 

440014 

440015 

440016 

440017 

440018 

440019 

440020 

440023 

440024 

440025 

440026 

440029 

440030 

440031 

440032 

440033 

440034 

440035 

440039 

440040 

440041 

440046 

440047 

440048 

440049 

440050 

440051 

440052 

440053 

440054 

440056 

440057 

440058 

440059 

440060 

440061 

440063 


•  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

••  Based  on  the  sum  of  the  salaries  and  hours  coniputed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3  yrs) 

18.9809 

18.2678 

19.4020 

18.8736 

18.8296 

19.2282 

19.9099 

19.3487 

17.2397 

18.2973 

19.6120 

18.4263 

19.3668 

19.5428 

20.9188 

19.9728 

14.0437 

18.0064 

18.3717 

16.8031 

19.7836 

• 

• 

19.7836 

19.1522 

20.0691 

20.9286 

20.0759 

19.5554 

19.6290 

20.7181 

19.9917 

16.0188 

17.1645 

20.0509 

17.7858 

19.3454 

17.2905 

18.2664 

18.2167 

22.6855 

22.5590 

26.0944 

23.6946 

13.7423 

13.7630 

15.7015 

14.3937 

13.7731 

13.8085 

15.0510 

14.2295 

20.1065 

20.1359 

22.2894 

20.8482 

14.7113 

15.9969 

20.1545 

16.9936 

14.5500 

16.0783 

16.6548 

15.7421 

18.6990 

• 

• 

18.6990 

22.6754 

21.7135 

21.5501 

21.9246 

17.1172 

18.1375 

19.2902 

18.1888 

17.7443 

17.6399 

16.5366 

17.2746 

17.4816 

18.4998 

19.9718 

18.7249 

23.2254 

23.2111 

24.9666 

23.7976 

15.0036 

18.5327 

20.1152 

17.9248 

18.5457 

18.7054 

18.4721 

18.5719 

16.3115 

19.8997 

22.4031 

19.5197 

19.4115 

20.0599 

21.2173 

20.2484 

17.4857 

19.0905 

20.6364 

19.0816 

•16.1214 

.19.9883 

21.0641 

18.9957 

16.8871 

17.9186 

18.9580 

17.9377 

23.0891 

22.2257 

22.4872 

22.5969 

22.2005 

22.5452 

23.8313 

22.9298 

15.0070 

15.3530 

16.5529 

15.6758 

15.9429 

17.6819 

19.2607 

17.4468 

16.8855 

17.1483 

17.7587 

17.2159 

18.2061 

18.6844 

19.2978 

18.7274 

18.3859 

18.8127 

19.7938 

19.0189 

18.3948 

18.3850 

18.1226 

18.2932 

26.1464 

25.3766 

25.0779 

25.5115 

19.4598 

19.3769 

20.7693 

19.8862 

18.4281 

19.8304 

18.1316 

18.8060 

20.3006 

21.2942 

22.8656 

21.5228 

18.3928 

19.8977 

20.7681 

19.6191 

22.7664 

21.7382 

27.2915 

23.9903 

16.5716 

18.1781 

19.9486 

18.2431 

21.7577 

21.9374 

23.7799 

22.5299 

18.4249 

15.5316 

17.6241 

17.2522 

20.9371 

21.4914 

20.5719 

20.9737 

22.8816 

23.6805 

26.1354 

24.2908 

15.5534 

19.8075 

20.3909 

18.5104 

19.2159 

19.6632 

23.1692 

20.6397 

19.1509 

21.1947 

21.2114 

20  4537 

19.1812 

21.0284 

20.8442 

20.3754 

18.0865 

19.3966 

19.2201 

18.8962 

18.5186 

19.9022 

22.3331 

20.2599 

19.2208 

19.8448 

20.4861 

19.8829 

20.2184 

20.2057 

21.1947 

20.5447 

17.7709 

19.0915 

19.5055 

18.7704 

19.7094 

18.1953 

19.3928 

19.0713 

21.3465 

22.2401 

24.9282 

22.9040 

16.8880 

18.6890 

21.4484 

18.5678 

21.2188 

21.1226 

22.2855 

21.5992 

19.7983 

20.8600 

23.0193 

21.1673 

17.5872 

18.3729 

19.9478 

18.6211 

440064 
440065 
440067 
440068 
440070 
440071 
440072 
440073 
440078 
440081 
440082 
440083 
440084 
440091 
440100 
440102 
440103 
440104 
440105 
440109 
440110 
440111 
440114 
440115 
440120 
440125 
440130 
440131 
440132 
440133 
440135 
440137 
440141 
440142 
440143 
440144 
440145 
440147 
440148 
440149 
440150 
440151 
440152 
440153 
440156 
440157 
440159 
440161 
440162 
440166 
440168 
440173 
440174 
440175 
440176 
440180 
440181 
440182 
440183 
440184 
440185 
440186 
440187 


*  Dsnoifs  wage  data  not  available  for  the  provider  for  that  year. 

"Based  on  tfie  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3  yrs) 


440189 

440192  

440193  

440194  

440197  

440200  

440203  : 

440210  

440214  

440215  : 

440217  

440218  

440219  

440220  

450002  

450004  

450005  .'. 

450007  

450008  '. 

450010  

450011  

450014  

450015  

450016  

450018  

450020  

450021  

450023  

450024  

450028  

450029 

450031  

450032  

450033  

450034 

450035  

450037  

450039  

450040  

450042 

450044  

450046  

450047  

450050 

450051 

450052  

450053  ...„ 

450054  : 

450055  

450056  

450058  

450059  

450063 

450064  

450065  

450068 

450072  ;■ 

450073  

450078  

450079  „.... 

450080 

450081  

450082  """; 

•  Denotes  wage  data  not  available  tor  ttie  provider  for  tfiat  year. 

"  Based  on  the  sum  o(  ttie  salaries  and  hours  computed  tor  Federal  FYs  2002, 2003,  and  2004. 


18.5252 
19.1705 
18.6999 
22.4562 
21.8503 
19.8078 
16.2861 
11.9815 
28.0285 
22.2928 


21.4836 
16.7850 
16.6396 
19.1910 
17.6582 
17.6677 
20.8102 
17.5815 
21.6773 
18.3456 
23.2293 
19.1153 
23.3630 
17.6360 
18.5985 
19.1658 
17.7425 
29.6945 
14.6530 
21.0222 
18.8823 
20.3599 
19.9140 
19.7176 
19.6370 
18.8357 
21.0909 
17.3631 
16.9028 
17.7209 
21.1008 
15.5890 
17.2781 
19.2431 
15.8526 
21.8605 
18.6172 
19.8240 
12.7211 
19.7682 
23.3797 
23.3495 
18.0307 
16.5942 
13.2820 
20.6483 
18.6212 
17.5737 
16.8677 


22.2555 
19.1976 
19.9078 
21.9609 
22.5282 
18.7302 
16.9819 
12.7622 


19.2834 


21.5141 
15.9452 
16.6354 
18.0269 
19.3745 
19.8998 
20.2963 
19.8846 
22.9820 
19.1522 
21.9921 
18.4642 
23.7663 
19.2808 
19.5584 
19.5905 
19.9505 
29.6772 
20.8525 
21.3766 
19.5233 
20.3146 
19.6532 
20.4660 
24.8621 
20.6041 
23.4476 
20.2917 
15.9525 
19.1390 
23.0010 
20.3702 
19.3347 
25.3285 
16.4789 
22.5341 
20.0424 
21.4873 
15.1779 
21.3929 
23.8471 
22.5626 
20.0134 
23.7700 
13.9324 
22.0609 
19.8414 
19.0276 
18.0688 


23.2866 
21.3228 
22.0345 
24.4629 
24.2661 
16.7752 
21.3888 


23.3544 
20.1377 
18.2762 
22.1222 
24.0413 

21.7110 

18.3073 

20.1817 

20.2928 

21.6599 

19.4805 

23.9140 

19.9783 

22.9508 

18.8688 

24.3718 

19.1645 

20.8938 

22.7775 

19.9198 

21.2734 

20.6076 

26.0361 

21.6149 

24.1791 

22.9781 

21.8243 

21.3097 

21.8886 

23.2984 

20.9220 

21.8840 

19.5171 

23.1281 

15.9400 

15.0735 

23.2915 

18.2235 

24.4197 

21.9588 

22.8792 

• 

18.6112 
25.0043 
23.4435 
20.3683 
19.2398 
15.0471 
23.9209 
21.0442 
19.0461 
16.6397 


21.3831 
19.9395 
20.2055 
23.0062 
22.9060 
18.4446 
18.3754 
12.3704 
28.0287 
22.2928 
21.1703 
20.1377 
18.2762 
22.1221 
22.4014 
16.4042 
18.0529 
18.4788 
19.0466 
19.2457 
20.9101 
18.9747 
22.8577 
19.1667 
22.6215 
18.8186 
23.8437 
18.7230 
19.7493 
20.4223 
19.2371 
25.9517 
18.3640 
22.7005 
19.9977 
21.4800 
20.8451 
20.6801 
22.1542 
20.4547 
22.5215 
20.0845 
18.0090 
18.7476 
22.3573 
17.2648 
17.2659 
22.8358 
16.8274 
22.9813 
20.1476 
21.4779 
13.6764 
19.8410 
24.0958 
23.1149 
19.5324 
20.0099 
14.0206 
22.1935 
19.7978 
18.5365 
17.1813 


Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rules 


27313 


Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3  yrs) 

23.3754 

20.7446 

22.4764 

22.1790 

20.0085 

17.5001 

18.0245 

18.4510 

21.9320 

23.4141 

24.6661 

23.4257 

15.5796 

15.6090 

15.5556 

15.5807 

17.9520 

17.2058 

16.0808 

17.0569 

23.2863 

25.2158 

31.6176 

26.5357 

18.6802 

19.4430 

20.1138 

19.4265 

19.7187 

20.7653 

22.2467 

21.0001 

19.0454 

19.8469 

20.1606 

19.7427 

20.4181 

19.3493 

21.4482 

20  3831 

17.7928 

17.6368 

20.1473 

18.5186 

19.8793 

21.4361 

18.0166 

19.5784 

17.0821 

17.8219 

19.7126 

18.2038 

24.1094 

24.5034 

23.1605 

23.8913 

15.2797 

17.9596 

18.4801 

17.3161 

10.5973 

18.1085 

16.0510 

14.2577 

21.4908 

• 

• 

21.4908 

18.1026 

17.9624 

19.7041 

18.5605 

20.8306 

20.7782 

37.8953 

21.1550 

20.2030 

20.1436 

20.8840 

20.4169 

21.9198 

22.0485 

24.6090 

22.7993 

14.1755 

17.5051 

17.8629 

16.2415 

22.5208 

22.9853 

24.0333 

23.2184 

21.4789 

22.9423 

23.9298 

22.7661 

18.1446 

18.7067 

28.021 1 

21.3216 

18.9211 

20.2613 

19.0153 

19.4183 

17.4168 

18.1401 

19.7316 

18.4406 

21.8089 

20.8908 

22.4680 

21.7157 

26.0763 

24.5319 

25.3928 

25.3029 

20.4068 

21.7038 

22.3664 

21.5213 

23.4346 

22.8653 

21.9645 

22.7576 

17.3370 

19.6205 

18.4142 

18.4792 

15.0871 

17.8206 

18.4456 

17.0500 

17.4309 

21.9135 

20.8064 

20.0145 

16.1895 

18.0437 

16.5468 

16.9581 

15.5030 

17.4391 

16.6809 

16.5128 

19.0477 

20.3019 

21.4266 

20.2587 

20.4923 

21.4982 

19.4973 

20.4877 

21.7219 

22.6138 

• 

22.1667 

17.8612 

17.8804 

• 

17.8714 

16.4209 

16.3279 

18.6100 

17.0520 

17.7265 

19.6105 

20.0480 

19.2518 

18.6514 

20.9651 

• 

19.6822 

13.9119 

16.8748 

16.3479 

15.7387 

13.3456 

20.2582 

18.4020 

17.1145 

15.3083 

16.8569 

17.8764 

16.7446 

10.6852 

18.7780 

20.7517 

15.2676 

21.9218 

20.5032 

26.0570 

22.6007 

17.8028 

19.7675 

19.8290 

19.0858 

17.7180 

18.7103 

22.6906 

19.5847 

17.3283 

16.10ia 

16.4098 

16.5904 

11.0541 

12.6627 

13.5795 

12.4215 

14.3234 

15.8525 

13.1142 

14.3736 

17.2576 

19.2397 

19.1706 

18.5577 

15.2419 

16.4503 

17.2347 

16.3235 

16.0280 

15.8597 

19.1186 

16.9564 

18.6936 

18.3600 

17.8882 

18.3181 

20.0821 

22.7744 

24.3452 

22.4382 

11.5228 

13.2015 

14.2950 

12.8871 

18.5053 

20.8105 

22.3174 

20  4825 

15.1954 

•   16.9800 

17.5351 

16.6019 

20.9512 

20.5883 

23.2261 

21.6512 

21.2497 

20.8315 

20.17f8 

20.7147 

450083 
450085 
450087 
450090 
450092 
450094 
4S0096 
450097 
450098 
450099 
450101 
450102 
450104 
450107 
450108 
490109 
450111 
450112 
450113 
450119 
450121 
450123 
450124 
450126 
450128 
450130 
450131 
450132 
450133 
450135 
450137 
450140 
450143 
450144 
450145 
450146 
450147 
450148 
450149 
450150 
450151 
450152 
490153 
450154 
450155 
450157 
450160 
450162 
450163 
450164 
4S0165 
450166 
450170 
450176 
450177 
450178 
450181 
450184 
450185 
450187 
450188 
450191 
450192 


Denotes  wage  data  not  availat>le  for  the  provider  for  ttiat  year. 

'  Based  on  the  sum  of  the  salaries  and  tiours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

23.1639 

25.1215 

25.6437 

24.6806 

20.7745 

20.7152 

22.1151 

21.2200 

17.8993 

21.1226 

20.3102 

19.7302 

19.2228 

19  6496 

20.4656 

19.7649 

17.1463 

18.0646 

19.2517 

18.1592 

19.3978 

19.7978 

23.1036 

20.7628 

20.0140 

21.3218 

23.3963 

21.5758 

16.3470 

16.8532 

16.7851 

16.6843 

18.8114 

18.7305 

20.0677 

19.2205 

19.0651 

19.3440 

21.1280 

19.7979 

20.5070 

21.3448 

22.4544 

21.4482 

12.7647 

13.1840 

M.3313 

12.4053 

17.6884 

18.5534 

21.3693 

18.8542 

15.2120 

16.2308 

19.6778 

16.9127 

19.8967 

23.2779 

23.4805 

22.2795 

20.1579 

20.1723 

19.7665 

20.0338 

16.7853 

17.0346 

17.9811 

17.2535 

19.1746 

20.7709 

21.0986 

20.3555 

16.3003 

17.9478 

21.8295 

18.7188 

16.3115 

17.0143 

18.4234 

17.2758 

16.4957 

18.4551 

17.1250 

17.3256 

19.0325 

21.6497 

21.6752 

20.8141 

17.8401 

18.8416 

19.3655 

18.6917 

16.4240 

16.6046 

17.4151 

16.8266 

13.6416 

11.2635 

17.7821 

13.8172 

16.7959 

22.7940 

20.7893 

19.8488 

11.7658 

10.6467 

13.1223 

11.8062 

13.6787 

18.3361 

12.8229 

14.7303 

13.2177 

14.5492 

16.6365 

14.6878 

16.7337 

17.0724 

18.3136 

17.3431 

14.5956 

17.2825 

13.5346 

14.9127 

12.7717 

12.2970 

13.4838 

12.8458 

14.4792 

13.8881 

12.3962 

13.5856 

16.7831 

17.9570 

18.3659 

17.7341 

18.4344 

20.5888 

21.3492 

20.1697 

14.0745 

14.0779 

12.8895 

13.6150 

15.2950 

14.3931 

15.2944 

14.9802 

22.2936 

22.2648 

22.3781 

22.3117 

15.1950 

15.8224 

16.9843 

16.1315 

18.8935 

17.4817 

17.4214 

17.9418 

20.3460 

22.4656 

19.9906 

20.9466 

20.5335 

21.1511 

22.8905 

21.4277 

16.2721 

16.4077 

17.7673 

16.8504 

22.3430 

21.5998 

20.4483 

21.4253 

« 

21.2754 

22.9849 

22.1397 

12.8996 

14.3353 

16.1330 

14.3646 

14.2047 

13.6333 

15.5980 

14.3658 

17.0691 

17.6757 

19.6952 

18.1345 

13.3771 

16.0363 

16.5770 

15.2473 

21.4684 

23.8151 

26.4677 

23.7712 

20.6596 

24.8602 

24.7457 

23.2764 

14.7344 

17.2289 

17.4628 

16.2569 

29.1884 

28.9834 

17.9071 

25.3849 

19.1692 

20.9081 

24.0112 

21.3590 

13.3639 

11.0983 

14.3848 

12.7752 

19.8066 

21.0921 

22.9948 

21.3142 

13.8392 

13.9812 

14.2209 

14.0138 

25.5708 

• 

• 

25.5709 

• 

19.2611 

18.7179 

18.9746 

« 

20.8814 

« 

20.8814 

18.9475. 

19.2769 

20.1921 

19.5923 

19.3475 

20.1899 

21.7603 

20.4764 

13.3585 

15.0069 

15.3299 

14.5667 

450193 
450194 
450196 
450200 
450201 
450203 
450209 
450210 
450211 
450213 
450214 
450217 
450219 
450221 
450222 
450224 
450229 
450231 
450234 
450235 
450236 
450237 
450239 
450241 
450243 
450246 
450249 
450250 
450253 
450258 
450264 
450269 
450270 
450271 
450272 
450276 
450278 
450280 
450283 
450288 
450289 
450292 
450293 
450296 
450299 
450303 
450306 
450307 
450309 
450315 
450320 
450321 
450322 
450324 
450327 
450330 
450334 
450337 
450340 
450341 
450346 
450347 
450348 


'  Denotes  wage  data  not  available  for  the  provider  tor  that  year 

"  Based  on  the  sum  of  the  salanes  and  hours  computed  (or  Federal  FYs  2002. 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

19.3159 

21.2842 

21.6640 

20.7344 

20.1871 

21.2035 

21.8138 

21.1211 

16.0003 

17.3274 

19.5263 

17.5681 

11.8933 

12.8876 

13.9234 

12.8974 

23.0206 

25.5767 

25.9233 

24.7613 

18.1983 

18.7687 

20.6340 

19.2155 

15.3122 

16.0667 

16.5636 

15.9500 

16.1369 

18.7539 

17.0463 

17.3593 

16.0236 

17.7591 

17.3415 

16.8971 

22.0746 

21.4050 

23.1343 

22.1317 

17.9554 

18.5716 

17.7025 

18.0874 

15.1750 

15.0146 

15.2532 

15.1489 

23.4599 

24.4143 

25.8048 

246304 

22.8756 

25.1931 

29.0865 

25.7747 

16.7112 

16.7237 

18.7899 

17.5371 

19.7408 

20.7989 

22.4439 

21.1046 

18.8448 

19.3156 

20.7206 

19.6586 

22.4992 

21.4405 

23.5336 

22  4798 

18.0024 

17.5236 

18.6664 

18.0895 

15.3491 

163333 

19.1571 

16.9654 

18.6668 

19.1345 

20.1376 

19.3717 

22.8430 

24.7657 

24.6273 

24.1287 

15.1121 

15.9165 

16.9559 

15.9781 

15.3591 

15.2713 

16.1956 

15.6177 

21.9690 

22.2511 

25.1306 

23.1136 

23.2551 

22.9522 

26.4121 

24.0600 

28.0257 

28.0395 

28.5834 

28.2238 

18.7895 

20.7634 

22.0682 

'  20.6438 

22.0361 

22.6766 

22.7459 

22  4890 

15.4553 

21.0474 

18.4891 

18.0730 

20.7592 

13.8011 

14.1684 

15.5340 

18.0377 

19.7532 

21.0247 

19.5725 

18.2988 

18.9519 

20.1738 

19.1894 

19.6569 

• 

• 

19.6569 

14.6523 

15.9446 

17.9487 

16.1581 

22.1144 

22.5413 

20.6169 

21.6907 

15.5908 

15.8121 

16.1987 

15.8774 

15.4731 

19.3928 

19.6579 

17.7347 

17.0004 

18.9388 

18.0994 

17.9285 

22.1930 

22.0389 

22.7741 

22.3634 

19.7148 

18.3813 

18.6003 

18.8420 

16.9269 

19.0010 

19.7305 

18.5518 

18.9825 

19.5505 

23.2881 

20.6738 

19.2173 

22.0927 

22.5650 

21.2542 

16.3584 

17.8779 

18.5941 

17.5105 

16.2997 

15.9654 

17.1327 

16.4523 

14.4713 

15.9479 

19.2985 

16.4927 

19.0991 

19.3274 

20.8183 

19.8005 

20.0144 

20.7064 

21.0116 

20.6064 

14.3191 

17.6011 

14.4247 

15.4999 

21.4873 

20.7355 

21.1015 

21.1171 

21.0393 

23.8270 

• 

22  4523 

21.1634 

21.8988 

23.3005 

22.1616 

20.1520 

19.7410 

22.7437 

20.8137 

21.0513 

21.5449 

24.0628 

22.1998 

20.1161 

20.8849 

22.5972 

21.2300 

18.7559 

19.3681 

18.9497 

19.0285 

23.6652 

22.7282 

11.0917 

17.7372 

20.2823 

21.0792 

23.9646 

21.6831 

18.1524 

20.5049 

23.1348 

20.3331 

16.6237 

16.1437 

17.7082 

16.8161 

20.7404 

21.3116 

21.4201 

21.1518 

22.0706 

21.9935 

27.5446 

23.9001 

4S0351 
450352 
450353 
450355 
450358 
450362 
450369 
450370 
450371 
450372 
450373 
450374 
450378 
450379 
450381 
450388 
450389 
450393 
450395 
450399 
450400 
450403 
450411 
4504*7 
450418 
450419 
450422 
450424 
450431 
450438 
450446 
450447 
450451 
450457 
450460 
450462 
450464 
450465 
450467 
450469 
450473 
450475 
450484 
450488 
450489 
450497 
450498 
450508 
450514 
450517 
450518' 
450523 
450530 
450534 
450535 
450537 
450539 
450544 
450545 
450547 
450551 
450558 
450563 


*  Oe(K>tes  wage  data  not  available  for  tfie  provider  for  Itiat  year. 

'  *  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

17.3803 

17.8058 

19.0336 

• 

18.2784 

19.5325 

17.3518 

17.6157 

14.6128 

14.8549 

22.5621 

24.0386 

18.0925 

17.2863 

16.7374 

17.8224 

14.4411 

15.9430 

14.6735 

14.9237 

13.8248 

14.7433 

18.0219 

18.0014 

17.7795 

18.6714 

21.6729 

21.9445 

17.6179 

19.0641 

23.5572 

23.4924 

17.6582 

18.7465 

19.4580 

19.7400 

17.0986 

14.1776 

21.5191 

23.5626 

16.5754 

• 

15.2956 

15.0621 

20.8919 

21.5004 

16.0987 

16.4330 

23.1270 

25.1122 

18.4349 

20.5225 

18.6093 

20.0411 

20.9605 

23.1840 

21.6736 

21.8940 

13.9147 

15.1416 

19.4949 

• 

22.9677 

23.0470 

22,1704 

23.8335 

21.6421 

23.0496 

15.7578 

15.3652 

16.8152 

18.9088 

22.7721 

24.5834 

19.1433 

23.1240 

24.2763 

^           25.0549 

15.0305 

14.4884 

16.6577 

16.8505 

22.7112 

25.4679 

17.2445 

• 

19.2349 

20.2436 

14.5423 

15.5858 

18.2606 

18.5874 

17.2630 

19.4139 

23.0108 

22.9344 

18.9071 

19.5504 

19.3152 

20.7973 

16.1319 

14.5158 

20.2549 

* 

21.0972 

21.2002 

21.6746 

22.5150 

20.2632 

19.7696 

21.4927 

23.2623 

13.7005 

14.9115 

22.2426 

21.9624 

21.4479 

23.3954 

20.6556 

21.7366 

24.1301 

25.1841 

22.8699 

22.1965 

21.9962 

22.2380 

Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


450565 
450570 
450571 
450573 
450574 
450575 
450578 
450580 
450583 
450584 
450586 
450687 
450591 
450596 
450597 
450603 
450604 
450605 
450609 
450610 
450614 
450615 
450617 
450620 
450623 
450626 
450628 
450630 
450631 
450632 
450633 
450634 
450638 
450639 
450641 
450643 
450644 
450646 
450647 
450648 
450649 
450651 
450652 
450653 
450654 
450656 
450658 
450659 
450661 
450662 
450665 
450666 
450668 
450669 
450670 
450672 
450673 
450674 
450675 
450677 
450678 
450683 
450684 


17.5372 

• 

21.1391 
18.6233 
16.4851 
23.4900 
17.3010 
18.5657 
16.2818 
16.9020 
14.0478 
17.6532 
19.6229 
24.3714 
19.5574 
20.6138 
19.6304 
22.0210 
16.6870 
24.0548 
18.5895 
17.3288 
22.7025 
17.1624 
25.4030 
17.7454 
17.8201 
24.7324 
22.6786 
14.8913 

* 

24.8258 
26.3653 
23.3156 
16.5960 
20.2000 
25.8182 
21.8489 
26.7193 
16.9698 
17.5760 
26.9228 

* 

22.7236 
16.3616 
20.7824 
19.2521 
26.0224 
20.0716 
26.1213 
15.8149 

* 

24.0081 
25.0200 
19.7416 
25.3111 
16.8250 
24.7431 
24.8661 
23.2841 
28.1917 
24.3566 
23.8945 


17.5748 

19.0336 

19.6109 

17.8792 

15.3348 

23.3951 

17.5480 

17.7062 

15.5666 

15.4896 

14.1931 

17.8908 

18.7114 

22.6695 

18.7397 

22.5917 

18.7047 

20.3694 

15.9595 

23.1995 

17.6527 

15.9012 

21.7511 

16«652 

24.5910 

18.8435 

18.7790 

23.0079 

22.1007 

14.6301 

19.4949 

23.7101 

24.1319 

22.6779 

15.8967 

18.7134 

24.5287 

21.2674 

25.3639 

15.5262 

17.0475 

25.1265 

17.2446 

20.7352 

15.4967 

19.2080 

18.6539 

24.0406 

19.5103 

22.0200 

15.5054 

20.2549 

22.0964 

23.1112 

19.8975 

23.3562 

15.1732 

23.0384 

23.3355 

21.9181 

25.8918 

23.1268 

22.7570 


•  Denotes  wage  data  not  available  for  the  provider  for  thai  year 

"  Based  on  the  sum  ot  the  salaries  and  hours  computed  tor  Federal  FYs  2002, 2003,  and  2004. 
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Table  2— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Ck>ntinued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


450686 
450688 
450690 
450694 
450697 
450698 
450700 
450702 
450704 
450705 
450706 
450709 
45071 1 
450712 
450713 
450715 
450716 
450717 
450718 
450723 
450724 
450727 
450728 
450730 
450733 
450742 
450743 
450746 
450747 
450749 
450750 
450751 
450754 
450755 
450757 
450758 
450760 
450761 
450763 
450766 
450769 
450770 
450771 
450774 
450775 
450776 
450777 
450779 
•450780 
450788 
450795 
450796 
450797 
450801 
450802 
450803 
450804 
450806 
450807 
450808 
450809 
450811 
450813 


'  Denotes  wage  data  not  available  for  tfie  provider  for  tfiat  year. 

*  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004. 


16.4632 
20.1831 
22.4707 
18.1872 
19.4949 
15.4750 
15.9050 
21.3739 
20.7987 
22.1809 
22.0884 
22.1490 
19.8581 
15.9298 
22.6986 
22.5988 
20.9074 
20.6551 
22.1765 
20.8213 
20.3706 
17.9172 
19.8879 
23.0054 
20.2199 
21.8392 
19.6015 
30.2657 
20.3914 
19.1678 
13.8098 
19.9995 
16.7145 
19.8743 
14.9434 
19.0221 
19.2225 
15.7681 
18.6092 
23.3879 
18.4163 
19.0183 
21.8268 
16.2948 
21.3504 
14.1720 
19.0380 
21.6642 
19.0914 
19.6469 
22.5753 
19.2059 
16.4923 
17.9548 
17.1435 
21 .6653 
19.0893 

13.4306 
17.4917 
19.7899 
19.9168 
14.5392 


17.4746 
21 .7691 
27.2399 
18.5520 
19.4424 
16.5111 
14.2055 
19.8094 
18.1835 
18.7138 
22.4329 
22.0123 
20.8047 
11.1086 
23.6189 
24.8068 
20.8913 
22.0243 
23.0051 
22.0633 
23.3799 
24.6125 
14.9265 
24.5952 
21.9921 
22.8135 
20.5017 
14.6683 
20.3870 
18.7138 

• 

19.8170 
17.8497 
20.0667 
15.6425 
22.6196 
20.4209 
14.6511 
18.9713 
25.4057 
17.9879 
20.0632 
21.6946 

22.6526 
13.4263 
18.3119 
22.6216 
20.0824 
19.9817 
27.0250 
26.8539 
20.2356 
18.0598 
18.2460 
37.0925 
20.5225 
20.7906 
18.4410 
18.1728 
21.9845 
21.6115 
15.3780 


17.9181 
21 .7922 
33.1576 
21.4785 
20.8952 
18.1764 
17.3457 
22.2953 

• 

19.4435 

23.4246 
23.6594 
18.4546 
24.4002 
14.9630 
24.8614 

« 

23.6180 
22.8048 
19.6335 
16.0843 
10.3991 
27.8476 
23.8143 
25.1295 
23.6131 
11.1672 
21.5883 
17.6324 

• 

25.5869 
17.9189 
18.6084 
17.2683 
22.8713 
23.2959 
15.3222 
19.8939 
27.1863 
18.3030 
18.7369 
22.9736 
21.7906 
23.5785 
14.6695 
21.4240 
27.8925 
21.6549 
21.4368 
19.1371 
19.9522 
18.6839 
19.7124 

• 

23.8343 
22.7169 

• 

16.8928 
18.6555 
23.1978 
22.7583 
21.7208 


17.2988 
21.3124 
27.0095 
19.2847 
19.9640 
16.7102 
15.8451 
21  1028 
19.2723 
19.9245 
22.2641 
22.5690 
21  4663 
14.6487 
23.6310 
19.6234 
22.2839 
21.3435 
22.9900 
21.9009 
21.4203 
19.3135 
14,3301 
25.3002 
22.0738 
23.3180 
21  3065 
15.8134 
20.8604 
18  4286 
13.8098 
21.1754 
17.5560 
19.5138 
15.9355 
21.5676 
20.7991 
15.2265 
19.1937 
25.3095 
18.2402 
19.2440 
22.1610 
18.6936 
22.5291 
14.0866 
19.6554 
23  9052 
20.3201 
20.3148 
22.4874 
22.5780 
18.3681 
18.5711 
17.6977 
26.2012 
20.8248 
20.7906 
15.8881 
18.1215 
21.6113 
21.5237 
16.6296 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3- Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly**  wage 

(3yrs) 


450815 

450819  

450820  

450822 

450823 

450824  ; 

450825  

450827  

450828  

450829  

450830  r 

450832  

450833  

450834  ; 

450835  

450837  

460001  

460003  

460004  : 

460005  

460006  _ 

460007  

460008  

460009  

460010  

460011  

460013  

460014  

460015  

460016  

460017  

460018  

460019  

460020  

460021 

460022  • 

460023 

460025 

460026  

460027  

460029  

460030  

460032  

460033  

460035  . 

460036  

460037  :. 

460039  

460041  

460042  

460043  

460044  

460047  : 

460049  

460051  

460052  : 

460053  

470001  

470003  

470004  

470005  

470006  

470008  

■  Denotes  wage  data  not  available  tor  the  provider  for  that  year 

■■  Based  on  the  sum  of  the  salanes  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


21.2741 
16.5521 
26.8348 
22.8556 


22.2735 
22.6289 
21.7234 
22.5252 
21.0700 
21.1922 
19.1153 
22.5295 
22.4948 
19.7674 
20.1936 
18.5370 
21.0470 
21.9105 
18.9929 
17.0063 
17.8690 
17.2663 
21.5174 
21.3614 
22.9265 
17.3494 
20.2576 
22.2955 
20.8366 
17.1383 
21.4832 
19.2664 
16.1685 
23.4573 
17.7399 
24.4808 
20.2035 
19.5662 
23.2819 
21.8485 
22.7524 
20.8283 
22.1758 
19.8961 

• 

21.3817 
22.0563 
18.1879 
23.1808 
20.2829 
20.1969 


24.6542 
24.8702 
17.9756 
25.7488 
16.0793 
20.1310 
19.2902 
14.712 


23.5485 
22.9549 
23.1289 
23.0189 
22.1648 
22.0409 
22.6808 
23.1933 
24.0907 
25.3818 
21.2360 

22.4872 
19.0910 
19.0724 
17.0385 
19.3442 
18.1542 
23.1368 
20.7539 
24.1825 
17.4070 
21.1759 
21.4833 
23.7148 
18.7655 
21 .0286 
20.2389 
15.6979 
24.2651 
19.0115 
24.5134 
21.6676 
19.7531 
25.1366 
23.6604 
23.5447 
21 .5241 
21 .8950 
20.1989 

21 .7774 
23.3612 
17.3576 
22.6589 
21.0835 
20.3833 


26.9120 
26.7821 
13.0130 

18.2159 
29.5838 
20.8735 
14.4463 
23.0204 
24.8572 
18.3195 
21.7217 
24.2285 
31.8430 
24.8844 
26.5141 
24.3409 
25.0063 
23.4200 
23.3603 
24.8233 
24.5865 
25.1240 
21.2634 
23.1467 
22.5784 
23.1068 
18.7453 
20.7789 
16.7143 
18.1995 
15.2162 
23.8565 
21.8443 
25.0874 
22.3100 
21.9316 
22.7488 
24.4379 
21.2546 
21.2715 
21.7215 
16.9657 
23.9909 
20.0323 
26.3795 
23.5132 
22.0844 
26.0277 
24.7139 
22.8135 
21.9358 
22.7540 
23.1718 
23.2273 
23.5882 
24.1739 
18.4943 
24.9625 
21.6036 
20.7659 


21.2742 
16.5521 
26.1797 
24.9818 
14.5379 
25.7488 
17.2695 
24.8201 
20.1257 
14.5541 
23.0205 
24.8572 
18.3196 
21.7217 
24.2285 
31.8432 
23.5856 
23.9755 
23.0686 
23.5075 
22.2290 
22.2561 
22.3133 
23.4290 
23.9360 
21.8917 
21.5125 
20.9623 
22.2481 
19.8107 
19.6010 
16.9128 
18.4514 
16.7463 
22.9024 
21.3226 
24.0957 
18.8099 
21.1444 
22.1620 
23.0146 
18.9564 
21.2538 
20.4433 
16.2272 
23.9286 
18.9515 
25.1512 
21.8727 
20.5371 
24.8166 
23.4328 
23.0271 
21.5104 
22.2835 
21.0691 
23.2274 
22.3065 
23.1995 
18.0068 
23.6347 
21.0098 
20.4458 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
I   Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

21.0616 

22.3913 

23.2072 

22.2567 

22.2415 

24.1306 

24.6034 

23.6561 

18.9444 

19.8831 

20.5072 

19.7941 

20.2125 

21.8204 

25.6286 

22  6045 

21.2406 

24.8493 

21.2904 

22.3634 

21.5688 

21.9911 

22.0333 

21.8520 

21.7139 

22.5334 

24.1395 

22.7760 

21.9807 

23.2738 

22.4659 

22.5822 

20.0570 

21.4952 

22.1209 

21 .2627 

15.7365 

16.5198 

17.5098 

16.5736 

20.3237 

20.7688 

20.9782 

20.6753 

19.7074 

20.7616 

22.7571 

21 .0703 

21.3318 

23.1708 

25.2213 

23.2687 

12.3253 

19.8977 

13.4277 

15.2731 

19.8938 

20.7896 

22.2638 

20.9786 

23.7659 

24.7602 

25.2181 

24.6030 

19.8042 

19.8179 

19.9733 

19.8664 

15.2965 

16.0994 

15.8346 

15.7118 

18.2396 

18.3901 

19.5094 

18.7096 

23.5266 

27.8907 

• 

25.5759 

20.0667 

21.4500 

21.2557 

20.9648 

19.3854 

19.6594 

20.7691 

19.9104 

18.5508 

19.8955 

22.0810 

20.2089 

21.0124 

21 .6790 

23.3077 

22  0282 

19.3424 

20.9212 

21.2094 

20  4866 

20.0496 

21.2263 

22.2537 

212008 

22.3380 

24.3008 

24.5122 

23.7681 

21.5683 

22.8400 

24.9733 

23.1948 

18.4314 

19.7491 

21.2619 

19.8335 

16.7556 

17.5178 

20.3644 

18.2452 

8.6446 

• 

* 

8.6446 

16.0003 

17.4262 

18.4826 

17.3314 

21.4037 

22.2041 

23.5691 

22.3503 

19.2908 

23.2088 

24.4370 

■  22.3633 

17.0113 

17.2117 

17.5103 

17.2485 

17.6324 

18.6012 

18.1405 

18.1142 

24.1266 

25.5461 

27.0513 

25.6394 

18.7987 

17,9942 

19.9314 

18.8986 

17.0972 

18.1864 

19.5127 

18.3230 

22.1068 

23.5367 

25.4354 

23.6479 

19.7842 

18.4845 

20.8739 

19.7388 

20.5558 

22.5238 

24.7131 

22.7244 

19.9102 

19.8518 

21.9164 

,   20.5668 

18.7614 

20.1660 

19.8220 

19.5730 

19.5417 

20.9110 

22.3255 

20.9493 

23.3668 

23.8519 

26.1521 

24.5290 

16.4787 

18.5693 

19.2480 

181097 

16.8410 

17.7363 

18.6541 

17.7531 

19.5780 

22.5136 

18.7738 

20.4647 

20.3160 

21.1871 

22.1945 

21.2773 

21.4801 

24.15« 

23.3895 

22.9645 

18.5917 

19.3525 

20.6028 

19.5408 

26.1930 

28.0906 

30.4267 

28.2207 

19.8352 

21.5920 

22.1034 

21.2122 

17.8487 

18.6469 

20.4058 

18.9938 

20.7582 

18.8335 

20.6957 

201008 

23.3511 

24.1882 

25.4677 

24  4329 

26.0957 

• 

27.671 1 

26.9865 

19.2156 

20.5801 

22.3229 

20.7337 

22.6504 

21.9175 

22.2643 

22.2859 

17.7016 

17.5839 

19.2196 

18.1709 

18.0555 

18.9679 

19.8598 

18.9692 

17.6158 

19.4261 

20.6383 

19.2465 

470010 
470011 
470012 
470015 
470018 
470020 
470023 
470024 
490001 
490002 
490003 
490004 
490005 
490006 
490007 
490009 
490011 
490012 
490013 
490014 
490015 
490017 
490018 
490019 
490020 
490021 
490022 
490023 
490024 
490027 
490030 
490031 
490032 
490033 
490037 
490038 
490040 
490041 
490042 
490043 
490044 
490045 
490046 
490047 
490048 
490050 
490052 
490053 
490054 
490057 
490059 
490060 
490063 
490066 
490067 
490069 
490071 
490073 
490075 
490077 
490079 
490084 
490085 


*  Denotes  wage  data  not  available  for  the  provider  for  tfiat  year. 
Based  on  ttie  sum  of  ttie  salaries  arid  hours  computed  for  Federal  FYs  2002,  2003,  arxj  2004. 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 


Average 

hourly  wage 

FY  2003 


Average 

hourly  wage 

FY  2004 


Average 

hourly"  wage 

(3yrs) 


490088 

490089  

490090 

490091  

490092  ;. 

490093  

490094  

490097  '.. 

490098  ; 

490099  

490101  

490104  „ 

490105  

490106  

490107  

490108  

490109  

490110  ; 

490111  

490112  

490113  , 

490114  

490115  

490116  

490117  

490118  

490119  

490120  

490122  

490123  ; 

490124  

490126  

490127  

490129  

490130  

490132  

500001  

500002  

500003  

500005  

500007  

500008  

50001 1  

500012 

500014  

500015  

500016  

500019  

500021  

500023 

500024  .^ 

500025  

500026  

500027  

500028  

500029  

500030  

500031  

500033  

500036  

500037  

500039  

500041  'Z""".. 

'  Denotes  wage  data  not  available  for  the  provider  for  mat  year 

••  Based  on  the  sum  o<  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004. 


17.9141 

18.2290 

17.5799 

25.0272 

16.4360 

17.8275 

22.3033 

16.9518 

16.0488 

18.3985 

23.5553 

40.2529 

21.4428 

26.3821 

22.9283 

24.1232 

25.9475 

18.1561 

17.8510 

22.1162 

23.9043 

18.0359 

16.8537 

17.2040 

14.7944 

23.2022 

18.6046 

20.5777 

23.8198 

19.3056 

21.3818 

20.4294 

16.5993 

28.6868 

17.6943 

18.4671 

24.4829 

19.8476 

24.4333 

24.3870 

21.9911 

26.1737 

24.6554 

24.2799 

24.0990 

24.9923 

24.9439 

23.2054 

27.6490 

27.1025 

26.6452 

24.4825 

26.9884 

25.1125 

18.9556 

18.5042 

26.3828 

23.6099 

22.5462 

23.6333 

21.4059 

24.0007 

25.4376 


19.1924 
19.7936 
19.2094 
23.7493 
27.1805 
19.1131 
20.2020 
16.6563 
18.5133 
19.2604 
25.7804 
17.1683 
28.7831 
31.8566 
23.9962 
24.8596 
23.0609 
18.8042 
19.9552 
23.2843 
26.1840 
18.8920 
18.4499 
18.2935 
17.1723 
24.2668 
18.9535 
20.6828 
26.6681 
20  0920 
23.6526 
19.0782 
17.6437 

* 

18.6406 
19.1742 
25.3478 
22.9942 
25.1200 
26.2066 
24.7889 
27.2852 
25.7263 
24.5450 
25.0490 
25.9465 
25.1227 
23.5730 
25.9403 
32.3079 
26.2113 
27.3697 
26.6108 
27.7429 
19.0261 
19.3130 
28.5297 
25.8542 
23.8994 
25.1255 
22.1774 
25.4225 
24.7070 


19.7646 
21.1522 
20.3015 

* 

23.8364 
20.7412 
21.9886 
17.9929 
19.7116 
20.7724 
28.5200 
28.0286 
40.6822 
31.6541 
26.5312 
28.7277 
28.0978 
23.6080 
19.4041 
23.6028 
28.0893 
19.9725 
19.9150 
19.7007 
15.6078 
25.2230 
20.0944 
22.2389 
27.3509 
20.9506 
21.3713 
20.3266 
17.8070 

• 

18.6038 
19.5850 
25.8406 

27.6238 
29.9352 

* 

28.9380 
27.6762 
25.4367 
27.4189 
27.4387 
27.7863 
25.7691 
26.4648 
23.9513 
27.2884 
27.6755 
28.7532 
28.7063 
19.9288 
19.7750 
29.0458 
26.0740 
25.4345 
25.4753 
23.3808 
26.0196 
24.9005 


18.9625 

19.7626 

19.0319 

24.4545 

21.5391 

19.2089 

21.4787 

17.2212 

18.0649 

19.4805 

26.0299 

24.6486 

26.6520 

29.5471 

24.6073 

25.7440 

25.5419 

20.0833 

19.0697 

23.0255 

26.0992 

18.9850 

18.4166 

18.4196 

15.8681 

24.2345 

19.1567 

21.1886 

25.9831 

20.1282 

22.1870 

19.9000 

17.3281 

28.6863 

18.3141 

19.0428 

25.2431 

21.4076 

25.7781 

26.8369 

23.2199 

27.5261 

26.0196 

24.7615 

25.5343 

26.1498 

25.9574 

24.2429 

26.6119 

27.3082 

26.7211 

26.4578 

27.4597 

27.2499 

19.3024 

19.2311 

28.0229 

25.1801 

23.9873 

24.7809 

22.3148 

25.1368 

25.0014 
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Table  2.— Hospital  Average  Hourly  Wage  for  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly"  wage 

(3yrs) 

22.0466 

24.1745 

26.6451 

24.4187 

24.2212 

24.7816 

27.0880 

25.3901 

24.0526 

24.6265 

8.0818 

14.8642 

20.3207 

20.6333 

22.9938 

21.3649 

24.5997 

26.5857 

25.9142 

25.6732 

22.6563 

23.0804 

25.0907 

23.6590 

25.9447 

26.7628 

26.9538 

.  26.5713 

-22.8399 

24.2492 

25.7217 

24.2895 

23.8089 

25.7815 

27.1634 

25.6068 

23.8622 

23.7988 

25.3095 

24.3502 

19.0479 

20.5812 

21.0357 

20.2825 

24.1106 

26.5679 

27.2582 

26.0406 

26.6270 

25.3528 

26.1943 

26.0221 

28.3655 

29.6030 

32.2049 

30.0629 

20.8624 

24.5908 

27.5845 

24.2316 

19.0557 

19.1685 

20.9284 

19.6775 

26.7000 

27.5791 

29.5696 

27.9754 

23.5671 

24.0966 

26.5881 

24.7506 

19.2638 

20.9278 

20.2336 

201549 

21.4542 

22.4158 

24.2983 

22  7883 

19.1428 

22.3253 

23.2071 

21.4408 

25.2001 

25.7734 

27.5706 

26.2080 

21.7698 

22.5222 

21.0414 

21.7592 

19.5981 

20.6120 

21.9018 

20.7646 

23.9410 

24.5695 

26.6614 

25.0769 

23.1041 

24.7946 

27.1775 

25.0691 

18.3883 

18.8188 

21.1121 

19.4633 

24.4044 

25.0556 

26.3627 

25.3208 

20.4517 

20.7422 

21.0707 

20.7661 

22.8829 

24.2556 

25.9705 

24.3779 

25.2478 

26.4212 

30.1689 

27.0767 

19.7166 

20.3478 

21.0601 

20.3618 

20.4429 

21.7716 

• 

21 .0547 

19.2028 

20.3058 

20.8601 

20.1437 

15.7866 

17.6625 

• 

16.7064 

23.3564 

25.1135 

25.9490 

24.7500 

20.8774 

21.4423 

21.8841 

21.3903 

15.2040 

17.8453 

17.1392 

16.7726 

15.8000 

19.8614 

• 

17.6277 

21.8963 

23.1307 

• 

22.5307 

24.9389 

24.7875 

26.8007 

25.51 1 1 

19.1465 

17.1066 

21.5532 

19.1127 

■  17.9489 

17.4641 

20.4959 

18.5615 

28.6229 

26.1609 

27.6367 

27.4719 

22.9775 

23.5941 

24.8448 

23.8174 

24.8034 

24.7875 

26.1971 

25.2739 

22.1192 

23.9939 

25.1576 

23.7715 

23.5264 

24.4462 

22.2238 

23.3778 

19.6646 

21.7133 

24.4350 

21.6023 

23.7742 

24.6591 

26.2994 

25.0718 

14.7910 

15.6304 

18.4512 

16.1340 

25.4685 

25.2082 

27.1253 

25.9641 

23.1822 

21.9915 

22.5293 

22  5899 

17.2430 

15.9791 

25.9538 

18.4162 

22.3053 

23.7993 

27.7067 

24  5705 

29.9695 

28.1014 

28.1441 

28  6426 

18.2570 

18.7523 

19.0982 

18.7216 

20.0429 

20.2514 

21 .4247 

20.5803 

•  17.6392 

19.1517 

21.0299 

19.3055 

13.8621 

13.8641 

14,7332 

14.1611 

19.9609 

19.9760 

21.0214 

20.3316 

21.6761 

22.9326 

23.1306 

22.5933 

19.0513 

19.9176 

22.7595 

20.6320 

500043 
500044 
500045 
500048 
500049 
500050 
500051 
500053 
500054 
500055 
500057 
500058 
500059 
500060 
500061 
500062 
500064 
500065 
500068 
500069 
500071 
500072 
500073 
500074 
500077 
500079 
500080 
500084 
500085 
500086 
500088 
500089 
500090 
500092 
500094 
500096 
500097 
500098 
500101 
500102 
500104 
500106 
500107 
500108 
500110 
500118 
500119 
500122 
500123 
500124 
500125 
500129 
500132 
500134 
500139 
500141 
500143 
510001 
510002 
510005 
510006 
510007 
5100O8 


*  Denotes  wage  data  not  available  for  the  provider  for  that  year. 

**  Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002.  2003.  and  2004. 
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Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

15.6089 

15.8596 

16.7710 

16.1127 

19.5798 

18.3486 

19.7937 

19.2416 

16.7311 

17.1595 

17.9040 

17.2636 

18.5358 

18.3d23 

19.9490 

18.9487 

14.1211 

15.7512 

• 

14.9242 

21.5770 

21.4336 

22.0584 

21.7005 

16.7777 

17.6516 

17.9267 

17.4783 

18.7461 

19.6521 

20.7521 

19.7179 

13.7952 

14.8785 

16.5389 

14.9496 

18.5945 

20.5222 

19.8205 

19.6589 

19.9208 

22.4826 

24.6543 

22.2359 

18.4668 

18.9000 

19.8048 

19.0629 

17.7603 

19.2558 

19.8220 

18.9626 

18.6341 

19.3049 

20.5742 

19.5716 

18.4718 

19.6900 

19.6921 

19.3132 

18.3164 

21.8290 

• 

20.0924 

13.8786 

15.0266 

14.0926 

14.3186 

15.5576 

15.9821 

16.1016 

15.8882 

17.1461 

17.4002 

17.6190 

17.3855 

13.1308 

14.4202 

15.5857 

14.3831 

18.5896 

18.7424 

19.2806 

18.8709 

20.8101 

21 .2885 

22.1953 

21.4251 

17.1647 

15.2886 

16.3761 

16.2789 

18.4036 

18.3964 

18.9990 

18.5986 

17.5798 

18.1046 

18.1054 

17.9357 

24.2133 

25.6333 

27.7422 

25.8te7 

18.4501 

18.6025 

20.1104 

19.0814 

16.1044 

17.3844 

18.1544 

17.1696 

14.1968 

14.6774 

14.8848 

14.5883 

18.1588 

19.7202 

21.0482 

19.6174 

17.3067 

17.8816 

18.0113 

17.7501 

23.0452 

19.4299 

19.9056 

20.6790 

18.7091 

18.62^6 

20.0974 

19.1353 

18.0278 

18.8766 

19.4029 

18.7564 

15.9257 

16.5279 

18.4566 

16.9820 

18.2947 

20.4521 

20.9153 

19.8338 

16.3453 

19.7131 

21.5661 

18.8545 

11.9701 

10.4972 

• 

11.2092 

13.5946 

16.0014 

17.2891 

15.5840 

13.5339 

14.9683 

16.1904 

14.8887 

18.6227 

19.0175 

20.6364 

.  19.4471 

14.2241 

16.3413 

16.3051 

15.6167 

14.8854 

16.2850 

16.4373 

15.8902 

19.6755 

20.2691 

21.9073 

20.6570 

18.7956 

18.7507 

20.4234 

19.3853 

20.4591 

21.1549 

22.6309 

21.4055 

21.4884 

22.4099 

22.0238 

21.9690 

18.4629 

■  18.3959 

19.4507 

18.7649 

24.9395 

24.4927 

26.0931 

25.2072 

21.4638 

19.8142 

20.5615 

20.5741 

22.3311 

25.5623 

26.4047 

24.7952 

21.5223 

21.6945 

22.7880 

22.0154 

20.5944 

22.1009 

23.1173 

21.9777 

18.0841 

19.2760 

20.4282 

19.2712 

19.7672 

21.0428 

22.8094 

21.2438 

18.4320 

19.5656 

• 

18.9788 

19.4780 

21.1409 

21.7542 

20.8166 

21.5279 

22.1929 

22.3315 

22.0344 

20.9164 

21.8870 

22.6895 

21.8682 

21.9531 

22.8484 

24.1284 

23.0293 

14.4750 

16.4879 

17.5368 

16.1948 

20.3838 

21.9529 

23.3835 

21.9488 

20.8546 

22.4779 

25.0504 

22.8714 

510012 
510013 
510015 
510018 
510020 
510022 
510023 
510024 
510026 
510027 
510028 
510029 
510030 
510031 
510033 
510035 
510036 
510038 
510039 
510043 
510046 
510047 
510048 
510050 
510053 
510055 
510058 
510059 
510061 
510062 
510067 
510068 
510070 
510071 
510072 
510077 
510080 
510081 
510082 
510084 
510085 
510086 
510088 
520002 
520003 
520004 
520006 
520007 
520008 
520009 
520010 
520011 
520013 
520014 
520015 
520016 
520017 
520018 
520019 
520021 
520024 
520025 
520026 


*  Dsnoles  wage  data  not  availabte  for  the  provider  for  that  year 

~  Based  on  the  sum  c»  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003.  and  2004. 
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Provider  No. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 
FY  2004 

Average 

hourly**  wage 

(3yrs) 

21.5868 

22.1450 

23.6595 

22.5109 

22.5941 

22.0333 

24.3592 

23.0143 

21.4197 

21.5561 

22.8724 

21.9345 

21.6311 

22.7239 

23.9474 

22.8336 

20.9875 

21.2809 

22.9721 

21.7580 

21.1069 

24.1092 

22.7220 

22  6429 

20.2520 

21.0088 

22.2650 

21.1839 

20.4307 

21.5275 

18.8561 

20.0847 

18.7135 

19.8917 

20.8563 

19.8607 

21.6017 

23.0801 

25.0587 

23.2977 

20.6130 

21.4208 

23.1036 

21.7099 

23.3687 

21.1719 

22.9348 

22.4321 

21.2023 

23.0710 

21.5671 

21.9307 

18.4117 

18.2997 

22.6216 

19.7373 

19.5466 

20.6354 

21.9935 

20.7535 

19.1877 

21.4913 

22.7626 

21.1506 

21.2427 

21.9812 

24.1624 

22.4304 

20.3487 

21.0370 

22.5686 

21.3314 

19.8926 

20.3488 

19.3461 

19.8547 

20.1667 

21.8271 

22.7424 

21.6003 

24.0460 

23.4366 

25.0827 

24.1747 

18.0851 

18.9512 

20.8040 

19.2839 

16.8363 

16.6278 

18.1045 

17.2001 

19.8492 

20.6959 

20.4601 

20.3548 

21.2500 

23.6794 

23.2907 

22.7126 

21.5796 

22.1618 

24.1863 

22.6609 

18.8232 

20.3357 

21.1271 

20.1183 

19.7038 

21.2865 

23.7166 

21.6639 

20.5262 

21.2774 

23.3037 

21.7486 

22.0917 

23.8181 

21.6302 

22.5247 

24.0087 

25.4528 

23.9212 

244126 

19.6855 

20.6112 

21.4413 

20.5790 

20.1770 

21.7233 

32.6484 

21.3815 

19.4261 

20.0096 

22.0590 

20.5199 

19.9866 

22.0066 

23.4832 

21.8338 

20.9007 

21.6636 

21.9124 

21.4827 

20.7301 

22.1^ 

23.7322 

22.2613 

19.5878 

20.6155 

22.2993 

20.8518 

18.7119 

18.1077 

• 

18.3984 

21.7545 

21.7414 

23.0727 

22.1680 

23.5787 

24.2401 

25.3591 

24.3864 

23.5446 

21.8102 

24.7909 

23.3951 

20.7821 

22.2579 

22.8173 

21.9819 

21.8931 

22.3921 

23.8936 

22.6992 

22.1055 

23.2335 

24.441 1 

23.2699 

20.3645 

20.9069 

21.9482 

21.0730 

20.9440 

22.2218 

19.2575 

20.7952 

18.6248 

19.7181 

21.8662 

20.1341 

20.6179 

21.3082 

22.3925 

21.4517 

18.6425 

21.9177 

25.1402 

21.7601 

20.6668 

21.6803 

21.2295 

21  2059 

20.8016 

22.2375 

23.6512 

22  2609 

23.4707 

25.0055 

25.5111 

24.6770 

19.4788 

20.5366 

21.7072 

20  6024 

19.9875 

20.0164 

19.5272 

19.8623 

21.0138 

22.3640 

23.7739 

22  4092 

20.1092 

22.2765 

23.5984 

22.0082 

21.7907 

23.8421 

25.0837 

23  5365 

19.7609 

20.3208 

20.0009 

20.0293 

21.0055 

22.3923 

23.4435 

22.3140 

17.7673 

18.2744 

26.9667 

20.3598 

18.9577 

17.6226 

17.8738 

18.0211 

21.8852 

23.1852 

24.2508 

23.1332 

520027 
520028 
520029 
520030 
520031 
520032 
520033 
520034 
520035 
520037 
520038 
520039 
520040 
520041 
520042 
520044 
520045 
520047 
520048 
520049 
520051 
520053 
520054 
520057 
520058 
520059 
520060 
520062 
520063 
520064 
520066 
520068 
520069 
520070 
520071 
520074 
520075 
520076 
520077 
520078 
520083 
520084 
520087 
520088 
520089 
520090 
520091 
520092 
520094 
520095 
520096 
520097 
520098 
520100 
520101 
520102 
520103 
520107 
520109 
520110 
520111 
520112 
520113 


*  Demtes  wage  data  not  available  for  the  provider  for  tlut  year. 
Based  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002, 2003,  and  2004 
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Provider  No. 


520114  

520115 : ; 

520116  

520117  

520118  

520121  

520122  

520123  

520124  i 

520130 ; 

520131  ; 

520132  

520134  

520135  

520136  

520138  

520139  _ 

520140  

520142 

520144  •. 

520145  

520146 

520148  

520149 

520151 .; 

520152  

520153  

520154  

520156  

520157  

520159  

520160 

520161  

520170  

520171  

520173  

520177  , 

520178  ; 

520189  

530002 

530003 

530004  

530005  '. 

530006  r. 

530007  

530008  

530009  

530010  

53001 1  

530012 

530014 

530015  

530016  ., 

530017  

530018  

530019  

530022  

530023  

530025  

530026  , 

530027  

530029 

530031  \ 'Z'Z. 

•  Denotes  wage  data  not  available  for  ttie  provider  for  that  year 

"  Based  on  the  sum  o«  the  salaries  arid  hours  computed  for  Federal  FYs  2002, 2003.  and  2004. 


Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 
hourly**  wage 
,     (3yrs) 

17.8476 

18.5767 

21.9848 

19.3865 

19.2248 

21.4279 

23.4674 

21.4477 

20.6922 

22.2741 

23.9066 

22.2707 

18.3963 

19.3653 

21.9443 

19.9279 

14.8626 

13.9920 

* 

14.4086 

20.8492 

20.9422 

23.1869 

21.6934 

16.9335 

16.9905 

18.8016 

17.5509 

17.7986 

19.8134 

21.0426 

19.6355 

17.9205 

19.2621 

21.1327 

19.4570 

16.6873 

18.8845 

20.0277 

18.5254 

20.2591 

21.0400 

22.4994 

21.3057 

18.1630 

18.2634 

19.5140 

18.6382 

18.8150 

19.6881 

20.8502 

19.7907 

17.3476 

18.1026 

18.8254 

18  0936 

20.9050 

21.3966 

22.9085 

21.7252 

22.5599 

23.1498 

25.1434 

23.6620 

21.4042 

22.8070 

23.7727 

22.6778 

22.3671 

22.5459 

23.5622 

22.8201 

21.9432 

21.4120 

24.1969 

22.4917 

19.9120 

20.5864 

22.3985 

20.9729 

18.7958 

20.3461 

25.0771 

20.8014 

18.2370 

18.6337 

19.4025 

18.7800 

19.1502 

20.5075 

22.4299 

20.7682 

12.8928 

13.8614 

* 

13.3481 

18.7070 

19.3362 

20.1995 

19.4436 

22.5980 

26.2402 

21.1817 

22.9787 

17.0863 

18.5986 

18.7375 

18.1335 

19.5994 

21.0486 

23.2635 

21.3043 

20.9C38 

20.7808 

23.7157 

21.8343 

19.6008 

21.6821 

23.1495 

21.4552 

17.7649 

21.8783 

• 

19.8043 

20.5154 

21.5871 

22.9475 

21.7239 

20.1102 

21.4038 

22.1857 

21.2456 

21.9857 

23.0867 

25.0744 

23.3943 

18.0785 

18.1844 

11.2340 

15.1101 

20.9209 

23.2955 

24.4722 

22.8643 

24.0139 

25.0908 

27.5560 

25.5340 

20.9010 

23.1509 

22.3193 

22.0890 

• 

22  0889 

23.1658 

22.6212 

21.0560 

23.0582 

23.8852 

22.6216 

15.9523 

17.1646 

• 

16.5866 

13.3788 

17.4672 

* 

15.3173 

15.3255 

18.4391 

19.2049 

17.7470 

19.1305 

20.7661 

21.3429 

20.4783 

17.7897 

18.5286 

22.3309 

19.6133 

19.0113 

19.5386 

21.8714 

20.1106 

21.7795 

23.5839 

22.0451 

22.4288 

13.9536 

17.8687 

21.7124 

17.2974 

19.4606 

19.9212 

22.5720 

20.6678 

21.1854 

22.5084 

22.4716 

22.0976 

18.4900 

20.0422 

21.7314 

20.1695 

23.4040 

24.6527 

25.3915 

24.5334 

19.3205 

20.3647 

21.0666 

20.2058 

17.7736 

20.9408 

19.5631 

19.3707 

19.5986 

20.1226 

• 

19.8663 

20.1097 

18.1492 

* 

19.0248 

19.6136 

19.7902 

21.0631 

20.1718 

20.0677 

21.6352 

* 

20.8681 

22.0300 

22.4816 

25.4693 

23.3672 

19.8969 

20.9919 

21.0733 

20.6804 

25.5067 

* 

* 

25.5069 

19.3361 

20.3046 

19.9692 

19.8988 

20.1734 

23.2766 

16.8825 

20.2555 

Table  2.— Hospital  Average  Hourly  Wagei=or  Federal  Fiscal  Years  2002  (1998  Wage  Data),  2003  (Wage 
Data),  and  2004  (2000  Wage  Data)  Wage  Indexes  and  3-Year  Average  of  Hospital  Average  Hourly 
Wages— Continued 


Provider  No. 

Average 

hourly  wage 

FY  2002 

Average 

hourly  wage 

FY  2003 

Average 

hourly  wage 

FY  2004 

Average 

hourly**  wage 

(3yrs) 

530032  ., 

20.0132 

20.9856 

19.4450 

20.0811 

*Danotes  wage  data  not  available  for  ttie  provider  for  that  year 

"Beted  on  the  sum  of  the  salaries  and  hours  computed  for  Federal  FYs  2002,  2003,  and  2004 


Table  3A.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Urban  Areas 

['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


Abilene,  TX 

Aguadilla,  PR 

Akron,  OH 

Albany,  GA  

Albany-Schenectady- 

Troy,  NY  

Albuquerque,  NM 

Alexandria,  LA  

AHentown-Bethlehem- 

Easton,  PA 

Altoona,  PA 

Amarillo,  TX  

Anchorage,  AK  

Ann  Artxjr,  Ml  

Anniston,  AL  

Appleton-Oshkosh- 

Neenah,  Wl  

Arecibo,  PR  

Asheville.  NC  

Athens,  GA  

Atlanta,  GA  

Atlantk:-Cape  May, 

NJ  

Aubum-Opelika,  AL  .. 
Augusta-Aiken,  GA- 

SC  

Austin-San  Marcos, 

TX 

Bakersfield,  CA 

Baltimore,  MD 

Bangor,  ME 

Barnstable- Yarmouth, 

MA  

Baton  Rouge,  LA 

Beaumont-Port  Ar- 
thur, TX  

Bellingham,  WA 

Benton  Harbor,  Ml  .... 
Bergen-Passak:,  NJ  .. 

Billings,  MT  

Biloxi-Gulfport- 

Pascagoula,  MS  ... 

Binghamton,  NY  

Birmingham,  AL 

Bismarck,  ND 

Bkx)mington,IN  

Bloomington-Normal, 

IL  

Boise  City,  ID 


FY  2004 

average 

hourly 

wage 


18.8450 
10.6399 
22.5797 
26.6004 

21.3352 
23.1465 
19.8057 

23.5026 
21.7576 
22.0107 
30.1827 
27.1674 
19.9785 

21.7216 
10.1377 
23.8010 
23.7190 
24.6106 

26.6595 
20.9608 

23.8679 

23.4418 
24.2171 
24.4226 
24.4261 

31.6457 
20.3139 

20.8687 
29.0458 
21.8083 
28.6051 
21.8179 

22.3087 
20.6972 
22.7049 
19.6799 
22.0106 

21.8206 
22.7551 


3-Year 

average 

hourly 

wage 


18.2266 
10.5889 
22.3022 
24.9847 

20.4496 
22.1931 
18.6706 

22.8687 
21.1859 
20.8001 
29.0196 
25.8704 
19.0507 

21.0819 
10.1850 
22.5969 
23.1681 
23.4279 

25.8131 
19.6182 

23.3090 

22.4440 
22.8241 
23.1526 
22.6849 

30.9398 
19.2932 

19.6759 
280229 
20.8961 
27.6355 
21.2445 

20.4967 
19.6313 
21.2110 
18.6613 
20.8739 

21.0629 
21.5706 


TABLE  3A.— FY  2004  AND  3-Year*  TABLE  3A.— FY  2004  AND  3-Year* 
Average  Hourly  Wage  for  Average  Hourly  Wage  for 
Urban  Areas— Continued  Urban  areas— Continued 


['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


FY  2004 

3-Year 

Urt>an  area 

average 
houriy 

average 
houriy 

wage 

wage 

Boston-Worcester- 

Lawrence-Lowell- 

Brockton,  MA-NH  .. 

27.6581 

26.3949 

BoukJer-Longmont 

CO 

24.8370 

23.1361 

Brazoria,  TX 

20.1054 

19.4362 

Bremerton,  WA  

26.0196 

25.1368 

Brownsville-Har- 

lingen-San  Benito, 

TX 

25.1120 

21.8429 

Bryan-College  Sta- 

tkm,  TX 

22.1966 

21.2204 

Buffak>-Niagara  Falls, 

NY  

23.5611 

22.1052 

Buriington,  VT 

23.9756 

23.1273 

Caguas,  PR  

10.2735 

10.3098 

Canton-Massillon,  OH 

22.4034 

21.0476 

Casper,  WY  

22.4716 

22.0976 

Cedar  Rapids,  lA  

21.9242 

20.8155 

Champaign-Urbana, 

IL  

24.3163 

23.2596 

Charieston-North 

Charteston,  SC 

22.8428 

21.6027 

Charieston,  WV  

21.4843 

20.9535 

Chariotte-Gastonia- 

Rock  Hill,  NC-SC  .. 

23.9685 

22.5648 

Chartottesville,  VA  .... 

24.7694 

24.2141 

Chattanooga,  TN-GA 

22.0529 

21.2905 

Cheyenne,  WY  

21.7314 

20.1695 

Chkago,  IL  

27.0271 

25.7822 

ChkxhParadise,  CA  .. 

25.1160 

23.2448 

Cincinnati,  OH-KY-IN 

23.1946 

22.0301 

Clarksville-Hopkins- 

ville,  TN-KY 

20.4075 

19.5286 

Cleveland-Lorain- 

Elyria.  OH 

23.8495 

22.4215 

Cok>rado  Springs, 

CO 

21.6129 

22.1293 

Columbia.  MO 

21.4630 

20.1694 

Columbia,  SC  

21.9871 

21.6143 

Columbus,  GA-AL 

21.3541 

19.8797 

Columbus,  OH  

23.6823 

22.5560 

Corpus  Christi,  TX  .... 

21.0218 

19.9937 

Corvallis,  OR  

28.4536 

27.0598 

Cumberland,  MD-WV 

20.1850 

18.9617 

Dallas,  TX  

23.8893 

23.1075 

Danville,  VA 

22.3229 

20.7337 

Davenport-Moline- 

Rock  Island,  lA-IL 

21.4787 

20.4142 

Dayton-Springfiekl, 

OH 

23.1119 

21.7481 

['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


FY  2004 

3-Year 

Urban  area 

average 
hourly 

average 
hourty 

- 

wage 

wage 

Daytona  Beach,  FL  ... 

22.5989 

21 .2728 

Decatur,  AL 

21.8004 

20.7771 

Decatur,  IL 

19.7294 

18.7678 

Denver,  CO 

26.4474 

24.7190 

Des  Moines,  lA 

22.2079 

20.6796 

Detroit,  Ml  

24.7828 

24.1254 

Dothan,  AL 

19.4261 

18.7019 

Dover,  DE  

24.2251 

22.9785 

Dubuque,  lA 

21.9559 

20.4460 

Duluth-Superior.  MN- 

Wl  

24.9669 

24.0017 

Dutchess  County.  NY 

26.9158 

25.0907 

Eau  Claire,  Wl  

22.3936 

21.0371 

El  Paso,  TX  

22.7448 

21.6387 

Elkhart-Goshen,  IN  ... 

24.1721 

22.8091 

Elmira,  NY  

20.6973 

19.6769 

EnkJ,  OK  

21.1469 

19.7375 

Erie,  PA 

21.1970 

20  4552 

Eugene-Springfiekj, 

*■ 

OR 

28.3045 

26.4658 

EvansviiJe,  Hender- 

son, IN-KY 

20.7198 

19.5383 

Fargo-Moortiead,  ND- 

MN f 

23.6839 

22.0993 

Fayetteville,  NC  

21.9837 

20.9595 

Fayettevilie- Spring- 

dale- Rogers,  AR  ... 

19.7281 

19.1438 

Flagstaff,  AZ-UT  

28.0003 

25.5509 

Flint,  Ml  

26.8246 

25.6472 

Ftorerice,  AL  

19.0755 

18.2277 

Fkxence,  SC 

21.5072 

20.4490 

Fort  Collins-Loveiand, 

CO : 

25.0356 

23.6228 

Fort  Lauderdale,  FL  .. 

25.0241 

23  9929 

Fort  Myers-Cape 

Coral,  FL  

24.2424 

22.5718 

Fort  Pierce-Port  St. 

Lucie,  FL  

24.6789 

23.4336 

Fort  Smith,  AR-OK  ... 

18.9977 

18.4272 

Fort  Walton  Beach, 

FL  

21.9145 

21.5304 

Fort  Wayne,  IN  

23.7450 

22.1024 

Fort  Worth-Ariington, 

TX 

22.7469 

21.8925 

Fresno,  CA  

249304 

23.6658 

Gadsden,  AL 

20.3125 

19.9081 

Gainesville,  FL 

20.9218 

21.6396 

Gah/eston-Texas 

City,  TX  

22.9723 

22.5896 

Gary,  IN  

23.2237 

22.2411 

Glens  Falls,  NY  

20.8876 

19.5296 

27326 
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Table  3A.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Urban  Areas— Continued 

['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003.  and  2004] 


Table  3A.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Urban  Areas— Continued 

[*Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002, 
2003,  and  2004] 


FY  2004 

3-Year 

FY  2004 

3-Year 

Urtian  area 

average 

average 

Urban  area 

average 

average 

houriy 

houriy 

houriy 

houriy 

wage 

wage 

wage 

wage 

Goldsboro,  NC 

21.3024 

20.4707 

Las  Vegas,  NV-AZ  .... 

28.1201 

26.6705 

Grand  Fortes,  ND-MN 

21.3373 
23.7749 

20.7295 
22.391 1 

^Lawrence.  KS 

Lawton,  OK 

Grand  Junction,  CO  .. 

20.4263 

19.7110 

Grand  Rapids-Mus- 

Lewiston-Aubum.  ME 

23.0437 

21 .7003 

kegon-Holland,  Ml 

23.0656 

22.5364 

Lexington.  KY  

21.1620 

20.2378 

Great  Falls,  MT 

21.7634 

20.7748 

Lima.  OH  

23.2114 

22.1607 

Greeley,  CO 

23.1548 

21.9595 

Lincoln.  NE  

24.7917 

23.5197 

Green  Bay,  Wl  

23.3746 

22.0316 

Little  Rock-North  Lit- 

Greensboro-Winston- 

tle  Rock,  AR  

21.8575 

20.9688 

Salem-HIgh  Point, 

Longview-Marshall, 

NC 

20  9324 

21  2497 

TX 

22  4348 

on  S074 

Greenville,  NC  

23.6131 

21.8157 

Los  Angeles-Long 

Greenville- 

Beach,  CA 

28.5648 

27.6989 

Spartanburg-Ander- 

Louisville, KY-IN  

22.5165 

21.7940 

son,  SC  

22.7994 

21.5334 

Lubbock,  TX  

20.4449 

20.4788 

Hagerstown,  MD 

22.6614 

20.9120 

Lynchburg,  VA  

22.5852 

21.4509 

Hamilton-Mlddletown, 

Macon,  GA 

22.1616 

21.1692 

OH  

22.6679 

21.7796 

Madison,  Wl 

25.1207 

24.1736 

Hamsburg-Lebanon- 

Mansfield,  OH 

22.2335 

20.8233 

Cariisle,  PA  

22.5260 

21.6636 

Mayaguez,  PR  

11.7315 

11.3138 

Hartford,  CT 

27.9285 

26.8084 

McAllen-Edinburg- 

Hattiesburg,  MS  

17.9684 

17.4987 

Mission,  TX  

22.2965 

20.2067 

Hickory-Morganton- 

Medford-Ashland,  OR 

26.6156 

24.7374 

Lenoir,  NC  

22.3095 

21 .3983 

Melboume-Titusville- 

Honolulu,  HI  

27.4202 

26.5871 

Palm  Bay,  FL  

24.0574 

23.3611 

Houma,  LA 

19.0543 

18.7854 

Memphis,  TN-AR-MS 

22.8875 

21.1855 

Houston,  TX 

23.5421 

22.6783 

Merced,  CA 

23.9422 

23.0370 

Huntington-Ashland, 

Miami.  FL 

24.2692 

23.0684 

WV-KY-OH  

23.6117 

22  4903 

Middlesex-Somerset- 

Huntsville,  AL 

22.6733 

21.0476 

Hunterdon,  NJ  

28.0716 

26.5525 

Indianapolis,  ^N 

24.4154 

22.8765 

Milwaukee- 

Iowa  City,  lA  

23.5738 

22.6166 

Waukesha,  Wl 

24.2703 

23.1731 

Jackson,  Ml 

22.1953 

21.6761 

Minneapolis-St.  Paul. 

Jackson,  MS  

20.6436 
21.1120 

19.8499 
20.9306 

MN-WI  

27.1544 
21.5392 

25  6571 

Jackson,  TN 

Missoula.  MT  

21.2648 

Jacksonville,  FL  

22.9896 

21.8027 

Mobile,  AL 

19.5085 

18.7864 

Jacksonville,  NC  

21.0806 

19.0573 

Modesto.  CA 

27.8424 

25.5333 

Jamestown,  NY  

19.1768 

18.5426 

Monmouth-Ocean,  NJ 

26.9085 

25.3164 

Janesville-Beloit,  Wl 

22.9321 

22.5285 

Monroe,  LA  

19.5806 

18.9433 

Jersey  City,  NJ  

27.4955 

26.1092 

Montgomery,  AL  

19.2813 

17.8049 

Johnson  City-Kings- 

Muncie,  IN  

21.4993 

21.7481 

port-Bristol,  TN-VA 

20.5450 

19.6615 

Myrtle  Beach,  SC  

21.9670 

20.8646 

Johnstown,  PA 

20.5535 

19.7661 

Naples,  FL  

24.2154 

22.8672 

Jonesboro,  AR 

18.8016 

18.5268 

Nashville.  TN  

24.1409 

22.7215 

Joplin,  MO  

21.4481 

20.3222 

Nassau-Suffolk,  NY  .. 

31.9339 

31.1765 

Kalamazoo- 

New  Haven-Bridge- 

Battlecreek.  Ml  

25.9045 

24.7622 

port-Stamford-Wa- 

Kankakee,  IL 

27.1800 

24.7161 

tertMjry-Danbury, 

Kansas  City.  KS-MO 

23.4414 

22.4424 

CT  

30.6450 

28.9030 

Kenosha,  Wl  

24.1159 

22.6827 

New  London-Nor- 

Killeen-Temple. TX  ... 

22.6330 

22.0648 

wich,  CT  

28.7588 

27.3098 

Knoxville,  TN  

22.0574 

20.9173 

New  Orieans,  LA  

22.5126 

,21.2103 

Kokomo,  IN  

22.3466 

21.1444 

New  York.  NY 

34.0359 

33.2980 

La  Crosse,  WI-MN  .... 

22.7241 

21.7520 

Newartc.  NJ  

28.0215 

26.7812 

Lafayette,  LA  

20.3031 

19.7004 

NevMburgh.  NY-PA  .... 

27.7682 

26.3667 

Lafayette,  IN  

22.2163 

21 .3798 

Norfolk-Virginia 

Lake  Charies.  LA 

20.8032 

18.7394 

Beach-Newport 

Lakeland-Winter 

News.  VA-NC  

21.2530 

20.1058 

Haven.  FL  

20.8790 

20.9460 

Oakland,  CA  

36.9259 

35.4131 

Lancaster,  PA  

22.8876 

21.5784 

Ocala.  FL  

24.0225 

22.3877 

Lansing-East  Lan- 

Odessa-Midland. TX 

23.1872 

22.5143 

sing,  Ml  

22.7517 

22.3069 

Oklahonrw  City.  OK  ... 

22.1744 

20.7685 

Laredo,  TX 

19.9917 

19.1033 

Olympia.  WA 

27.0728 

25.9774 

Las  Cruces.  NM 

20.9400 

20.1778 

Omaha.  NE-IA  

23.9161 

22.9252 

TABLE    3A.— FY   2004   AND    3-YEAR* 

Average     Hourly     Wage     for 
Urban  Areas— Continued 

['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002. 
2003.  and  2004] 


FY  2004 

3-Year 

Urban  area 

average 

average 

hourly 

houriy 

wage 

wage 

Orange  County,  CA  .. 

27.5748 

26.3219 

Oriando,  FL 

23.5921 

22.5423 

Owensboro,  KY  

20.6888 

19.5760 

Panama  City,  FL 

21.2992 

20.7203 

Paricersburg-Marietta, 

WV-OH  

19  8623 

190009 

Pensacola,  FL 

20.6255 

19.7879 

Peoria-Pekin,  IL  

21.5796 

20.4881 

Philadelphia,  PA-NJ  .. 

26.8676 

25.3554 

Phoenix-Mesa.  AZ  .... 

25.0656 

23.1490 

Pine  Bluff,  AR  

18.7641 

18.2815 

Pittsburgh.  PA 

21.5682 

21.5505 

Pittsfield,  MA 

25.2831 

23.9826 

Pocatello,  ID  

22.3412 

21.7279 

Ponce,  PR  

11.6867 

11.7774 

Portland,  ME  

24.5068 

22.7835 

Portland-Vancouver, 

OR-WA  

27  4708 

25  7362 

Providence-Wanwick. 

Rl 

27.0592 

25.4242 

Provo-Orem,  UT  

24.6487 

23.2777 

Pueblo,  CO  

21.6891 

20.4756 

Punta  Gorda.  FL 

23.3618 

21.6509 

Racine,  Wl  

21.8176 

21.4880 

Raleigh-Durtiam- 

Chapel  Hill,  NC  

24.7888 

23.2945 

Rapid  City,  SD 

21.7579 

20.7364 

Reading.  PA  

22.1933 

21.7267 

Redding.  CA  

28.0292 

26.2652 

Reno,  NV  

26.3682 

24.8415 

Richland-Kennewkik- 

Pasco,  WA  

26.0849 

25.7185 

Richmond-Peters- 

burg, VA  

23.0767 

22.2287 

Riverside-San 

Bernardino.  CA  

27.7914 

26.2909 

Roanoke.  VA  

21.4970 

20.0809 

Rochester,  MN 

28.9664 

27.6257 

Rochester,  NY  

23.4531 

22.1985 

Rockford,  IL  

23.8815 

22.2381 

Rocky  Mount,  NC  

22.2321 

21.3362 

Sacramento,  CA  

29.2332 

27.4459 

Saginaw-Bay  City- 

Midland,  Ml  

23.6103 

22.4738 

St.  Cloud.  MN  

23.3992 

22.6517 

'  St.  Joseph,  MO  

24.1078 

24.1078 

St.  Louis.  MO-IL  

22.2105 

20.8148 

Salem.  OR  

25.8986 

24.0695 

Salinas,  CA 

35.4282 

34.0968 

Salt  Lake  City- 

Ogden,  UT  

24.2956 

23.1582 

San  Angelo.  TX  

20.3421 

19.4654 

San  Antonio.  TX  

21.7859 

20.4173 

San  Diego.  CA 

27.5034 

26.1832 

San  Francisco.  CA  ... 

35.2175 

33.1623 

San  Jose,  CA  

35.9382 

33.4495 

San  Juan-Bayamon, 

PR  

12.0353 

11.2034 

San  Luis  Obispo- 

Atascadero-Paso 

RoWes.  CA 

28.1871 

26.3232 

Santa  Bart)ara-Santa 

Maria-Lompoc,  CA 

25.7977 

24.7645 

TABLE  3A.— FY  2004  AND  3-YEAR*  TABLE  3A.— FY  2004  AND  3-YEAR*  TABLE  3B.— FY  2004  AND  3-YEAR* 

Average     Hourly     Wage     for      Average     Hourly     Wage     for      Average     Hourly     Wage     for 
Urban  Areas— Continued  Urban  Areas— Continued  Rural  Areas— Continued 


['Based  on  the  sum  of  the  Salaries  ar)d  Hours 
Computed  for  Federal  Fiscal  Years  2002. 
2003,  and  2004] 


U(t>an  area 


Santa  Cruz- 

Watsonville.  CA 

Santa  Fe.  NM  

Santa  Rosa.  CA 

Sarasota-Bradenton, 

FL  

Savannah.  GA  

Scranton-Wilkes 

Barre-Hazleton.  PA 
Seattle-Bellevue- 

Everett.  WA 

Sharon,  PA  

Sheboygan,  Wl  

Sherman-Denlson, 

TX 

Shreveport-Bossier 

City.  LA  

Sk)ux  City.  lA-NE 

Sk)ux  Falls.  SD 

South  Bend,  IN  

Spokane,  WA 

Springfiekl,  IL 

Springfiekj.  MO 

Springfiekj.  MA  

State  College,  PA 

Steubenville-Weirton, 

OH-WV 

Stockton-Lodi.  CA 

Sumter,  SC  

Syracuse,  NY 

Taooma.  WA 

Tallahassee,  FL  

Tampa-St.  Peters- 

burg-CleanMater, 

FL  

Terra  Haute,  IN 

Texari^na,  AR-Tex- 

arkana.  TX  

Toledo.  OH  

Topeka,  KS 

Trenton.  NJ 

Tucson.  AZ  

Tulsa.  OK 

Tuscaloosa.  AL 

Tyler.  TX  

Utka-Rome.  NY 

Vallejo-Fairfield- 

Napa.  CA  

Ventura.  CA 

Victoria.  TX  

Vineland-Millville- 

Bridgeton,  NJ  

VisaKa-Tulare-Porter- 

v«le,  CA 

Waco.  TX 

Washington.  DC-MD- 

VA-WV  

Walerioo-Cedar  Falls, 

lA 

Wausau,  Wl  

West  Palm  Beach- 
Boca  Raton.  FL 

Wheeling.  OH-WV  .... 
Wwhita,  KS  


FY  2004 

average 

hourly 

wage 


31.9363 
26.1125 
31.5034 

24.1015 
23.4542 

20.5178 

28.3651 
19.1498 
21.3074 

23.3354 

22.4424 
22.2184 
22.9990 
24.2656 
26.9242 
22.0988 
20.7882 
25.1820 
21.5944 

20.7491 
25.9615 
20.1378 
23.2731 
25.0655 
20.9393 


22.3623 
20.5894 

20.1201 
23.4422 
22.1410 
25.9088 
21.9871 
22.4262 
20.2222 
21.5724 
20.8155 

33.0023 
25.7022 
19.8941 

25.7088 

24.2540 
20.7383 

26.2793 

20.6706 
23.9474 

24.0146 
18.4694 
22.8265 


3-Year 

average 

houriy 

wage 


31.6115 
24.6586 
30.3104 

22.8397 
22.5461 

19.9473 

26.8159 
18.3866 
20.1274 

21.9733 

21.1518 
20.9019 
21.6460 
23.1221 
25.3258 
20.5053 
19.8503 
24.9487 
20.9171 

20.1726 
24.8099 
18.9286 
22.4502 
25.4358 
19.9194 


21.0795 
19.8434 

19.1440 
22.691 1 
21.1325 
24.4803 
20.8658 
20.4923 
19.1231 
21.7219 
19.7105 

31.4386 
25.3153 
19.6059 

24.0750 

22.5528 
19.2135 

25.3284 

19.0431 
22.8336 

22.9860 
18.0317 
22.1175 


['Based  on  ttie  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002". 
2003.  and  2004] 


Urt>an  area 

FY  2004 

average 

hourly 

wage 

3-Year 

average 

hourty 

wage 

Wfchita  Falls,  TX  

Williamsport.  PA  

Wilmington-Newailc, 
DE-MD  

20.6347 
19.8237 

26.8874 
23.5730 
25.3298 
22.7290 
22.3891 

22.7587 
25.1911 
21.9766 

19.2942 
19.6398 

25.7166 

Wilmington,  NC 

Yakima.  WA 

Yoto.  CA  

York,  PA  

22.3755 
24.5057 
22.1106 
21.4937 

Youngstown-Warren, 

OH 

Yuba  City.  CA 

Yuma.  AZ 

21.9477 
24.0864 
20.7166 

1  The  MSA  is  empty  for  FY  2004.  The  hos- 
pital's) In  the  MSA  received  rural  status  under 
sectk>n  401  of  the  Balanced  Budget  Refine- 
ment Act  of  1999  (Pub.  L.  106-113).  The  MSA 
is  assigned  the  statewkie  rural  wage  index 
(see  Table  4B). 

Table  3B.— FY  2004  and  3-Year* 
Average  Hourly  Wage  for 
Rural  Areas 

['Based  on  ttie  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002. 
2003,  and  2004] 


Nonurban  area 

FY  2004 

average 

hourly 

wage 

3-Year 

average 

hourly 

wage 

Alabama 

Alaska  

Arizona  

Aricansas 

California 

Colorado 

ConnectKut 

Delaware 

Florida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts 

Mk;higan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  

'  New  Jersey 

18.3348 
29.3667 
22.1917 
19.0502 
24.5014 
22.3036 
29.9411 
22.7759 
21.7703 
20.6405 
24.6034 
22.1883 
20.4777 
21.6124 
20.7491 
19.7860 
19.5747 
18.3330 
22.1139 
22.5202 
26.6580 
21.6556 
22.9622 
19.2263 
19.2927 
21.6718 
21.7533 
24.0509 
24.8141 

17.4929 
28.1193 
20.4444 
17.8283 
22.9050 
20.8977 
28.5998 
21.8259 
20.5939 
19.3893 
24.3938 
20.5704 
19.1094 
20.4406 
19.3057 
18.4560 
18.6825 
17.5766 
20.6732 
21.0708 
26.1016 
20.8571 
21.3937 
17.9212 
18.4558 
20.0795 
19.3579 
22.6017 
23.0661 

New  Mexrco  

20.3060 
21.0328 

20.0956 

New  Yorit 

19.9757 

['Based  on  the  sum  of  the  Salaries  and  Hours 
Computed  for  Federal  Fiscal  Years  2002. 
2003.  and  2004] 


Nonurt>an  area 

FY  2004 

average 

houriy 

wage 

3-Year 

average 

houriy 

wage 

North  Carolina 

North  Dakota  

20.5716 
19.2168 
21.6481 
18.6273 
24.6521 
20.7089 
10.2273 

19.9126 
181538 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  R«o 

20.3023 
17.6874 
23.6537 
19.8599 
9.9080 

1  Rhode  Island  

South  Carolina 

20.8645 
20.2488 
19.5008 
18.9842 
22.1698 
22.9948 
20.9873 
25.9055 
19.7553 
22.6498 
22.6090 

19  9708 

South  Dakota 

18  5076 

Tennessee  

Texas  

Utah  

Vennont  

Virginia 

Washington 

West  Virginia  

18.502? 
18.1045 
21.3594 
21.9226 
19.7038 
23.9310 
18.7353 

Wisconsin  

Wyoming 

21.3482 
20  9331 

^  All  counties  within  the  State  are  classified 
as  urt>an. 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas 


Uttan  area 

Wage 

GAF 

(Constituent  counties) 

index 

0040    1  Abilene.  TX  

0.7678 

0.8345 

Taytor.  TX 

0060    Aguadilla,  PR  .... 

0.4335 

0.5642 

Aguada.  PR 

Aguadilla.  PR 

Moca,  PR 

0080    Akron.  OH 

0.9445 

0.9617 

Portage,  OH 

Summit,  OH 

0120    Albany.  GA 

1.0838 

1.0567 

Dougherty,  GA 

Lee.  GA 

0160    Albany-Schenec- 

tady-Troy.  NY 

0.8693 

0.9085 

Albany,  NY 

Montgomery.  NY 

Rensselaer.  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie.  NY 

0200    Albuquerque. 

NM 

0.9431 

0.9607 

Bemalilk).  NM 

Sandoval,  NM 

Valencia,  NM 

0220    Alexandria.  LA  ... 

0.8087 

0.8647 

Rapkles,  LA 

0240    Allentown-Beth- 

lehem-Easton.  PA  

0.9576 

0.9708 

Carbon.  PA 

Lehigh.  PA 

Northampton.  PA 

0280    Altoona,  PA  

0.8886 

0.9223 

Blair,  PA 

27328 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 


Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003 /Proposed  Rules 


27329 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urtan  area 

Wage 

GAF 

(Constituent  counties) 

index 

0320    Amarillo,  TX  

0.8968 

0.9281 

Potter.  TX 

Randall,  TX 

0380    Anchorage,  AK  .. 

1.2433 

1.1608 

Anchorage,  AK 

0440    Ann  Artwr,  Ml  .... 

1.1069 

1.0720 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450    Anniston,  AL 

0.8140 

0.8686 

Calhoun,  AL 

0460    2Appleton-Osh- 

kosh-Neenah,  Wl  

0.9130 

0.9396 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 

0470    Arecibo,  PR 

0.4130 

0.5458 

Arecibo,  PR 

Camuy,  PR    • 

Hatillo,  PR 

0480    Asheville,  NC  .... 

0.9697 

0.9792 

Buncombe,  NC 

Madison,  NC 

0500    Athens,  GA 

0.9664 

0.9769 

Clarke,  GA 

Madison.  GA 

Oconee,  GA 

0520    1  Atlanta,  GA  

1.0027 

1.0018 

Barrow.  GA 

Bartow.  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb.  GA 

Coweta.  GA 

DeKalb.  GA 

Douglas.  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding.  GA 

Walton,  GA 

0560    Atlantic-Cape 

May,  NJ  

1.0862 

1.0583 

Atlantic,  NJ 

Cape  May,  NJ 

0580    Aubum-Opelika, 

AL 

0.8540 

0.8976 

Lee.  AL 

0600    Augusta-Aiken, 

GA-SC  

0.9725 

0  9811 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

V 

Aiken,  SC 

Edgefield,  SC 

0640    1  Austin-San 

Marcos,  TX 

0.9551 

0.9690 

Bastrop.  TX 

Caldwell,  TX 

Hays.  TX 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area 
(Constituent  counties) 

Travis.  TX 

Williamson,  TX 
0680    ^Bakersfield,  CA 

Kem,  CA 
0720    1  Baltimore,  MD 

Anne  Arundel,  MD 

Baltimore.  MD 

Baltimore  City,  MD 

Carroll.  MD 

Harlord,  MD 

Howard,  MD 

Queen  Anne's,  MD 
0733    Bangor,  ME  

Penobscot,  ME 
0743    Bamstable- 

Yannouth.  MA  

Barnstable,  MA 
0760    Baton  Rouge.  LA 

Ascension.  LA 

East  Baton  Rouge, 
LA 

Livingston,  LA 

West  Baton  Rouge, 
LA 
0840    Beaumont-Port 

Arthur,  TX 

Hardin,  TX 

Jefferson,  TX 

Orange.  TX 
0860    Bellingham,  WA 

Whatcom.  WA 
0870    Benton  Hartwr, 

Ml  

Berrien.  Ml 
0875    1  Bergen-Pas- 
saic, NJ  

Bergen,  NJ 

Passaic,  NJ 
0880    Billings,  MT  

Yellowstone,  MT 
0920    Biloxi-Gulfport- 

Pascagoula,  MS 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 
0960    2  Binghamton. 

NY  

Broome.  NY 

Tioga,  NY 
1000    Birmingham,  AL 

Blount,  AL 

Jefferson.  AL 

St.  Clair,  AL 

Shelby,  AL 
1010    Bismarck,  ND  .... 

Burleigh,  ND 

Morton,  ND 
1020    Bloomington,  IN 

Monroe,  IN 
1040    Bloomington- 

Normal,  IL  

McLean,  IL 
1080    Boise  City,  ID  .... 

Ada.  ID 

Canyon,  ID 


Wage 
index 


0.9907 
0.9951 


0.9750 

1.2893 
0.8271 


0.8503 

1.1834 
0.8949 
1.1655 
0.8889 
0.9089 

0.8530 
0.9251 

0.8101 

0.8968 

0.8954 
0.9295 


GAF 


0.9936 
0.9966 


0.9828 

1.1901 
0.8781 


0.8949 

1.1222 
0.9268 
1.1106 
0.9225 
0.9367 

0.8968 
0.9481 

0.8657 

0.9281 

0.9271 
0.9512 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt}an  area 
(Constituent  counties) 


1123    'Boston- 

Worcester-Lawrence- 

L.oweil-Brockton,  MA- 

NH  

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 
1125    Boulder- 

Longmont,  CO 

Boulder,  CO 
1145    Brazoria,  TX  

Brazoria,  TX 
1150    Bremerton.  WA 

Kitsap,  WA 
1240    Brownsville-Har- 

lingen-San  Benito,  TX 

Cameron.  TX 
1260    Bryan-College 

Station.  TX  

Brazos,  TX 
1280    1  Buffalo-Niagara 

Falls,  NY  

Erie.  NY 

Niagara,  NY 
1303    Buriington,  VT  ... 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310    Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
1320    Canton- 

Massillon,  OH 

Carroll,  OH 

Stari<,  OH 
1350    Casper,  WY 

Natrona,  WY 
1360    Cedar  Rapids,  lA 

Linn,  lA 
1400    Champaign-Ur- 

bana.  IL 

Champaign.  IL 
1440    Charieston-North 

Charieston,  SC 

Beri<eley,  SC 

Charieston,  SC 

Dorchester,  SC 
1480    Charieston,  WV 

Kanawha,  WV 

Putnam,  WV 
1520    1  Chariotte-Gas- 

tonia-Rock  Hill,  NC- 

SC  

Cabarrus,  NC 

Gaston.  NC 

Lincoln,  NC 


Wage 
index 


1.1269 


1.0119 
0.8324 
1.0601 


GAF 


1.0853 


1.0231 

1.0158 

0.9044 

0.9335 

0.9600 

0.9724 

0.9768 

0.9841 

0.4229 


0.9128 


0.8753 


0.9766 


1.0081 
0.8819 
1.0408 


0.5547 


0.9394 


0.9239 

0.9472 

0.8933 

0.9256 

0.9907 

0.9936 

0.9307 

0.9520 

0.9128 


0.9839 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas — Contin- 
ued 


Uri^an  area 

Wage 

GAF 

(Constituent  counties) 

index 

Mecklenburg.  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

York,  SC 

1540    Chariottesville, 

VA  

1.0092 

1.0063 

Albemarie,  VA 

Chariottesville  City, 

VA 

Fluvanna,  VA 

Greene,  VA 

1560    Chattanooga. 

TN-GA  

0.8985 

0.9293 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

1580    2  Cheyenne,  WY 

0.9137 

0.9401 

Laramie,  WY 

1600    1  Chicago,  IL 

1.1012 

1.0682 

Cook,  IL 

DeKalb.  IL 

DuPage,  IL 

Grundy,  IL 

Kane.  IL 

Kendall.  IL 

Lake.  IL 

. 

McHenry.  IL 

Will,  IL 

1620    Chkx)-Paradise, 

CA  

1.0147 

1.0100 

Butte,  CA 

1640    1  Cincinnati,  OH- 

KY-IN 

0.9452 

0.9621 

Deartx}m,  IN 

Ohio,  IN 

Boone,  KY 

h 

Campbell,  KY 

Gallatin.  KY 

Grant.  KY 

Kenton,  KY 

Pendleton.  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 

1660    Clari(sville-Hop- 

Wnsville,  TN-KY 

0.8410 

0.8882 

Christian,  KY 

Montgomery,  TN 

1680^  Cleveland-Lorain- 

Elyria,  OH 

0.9686 

0.9784 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Uke,  OH 

Lorain,  OH 

• 

Medina,  OH 

1720    2  Colorado 

Springs.  CO  

0.8897 

0.9231 

El  Paso.  CO 

1740    Columbia,  MO  ... 

0.8745 

0.9123 

Boone,  MO 

1760    Columbia,  SC  .... 

0.8958 

0.9274 

Lexington,  SC 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

(Constituent  counties) 

index 

Richland,  SC 

1800    Columbus,  GA- 

AL 

0.8700 

0.9090 

Russell,  AL 

Chattahoochee,  GA 

Hams,  GA 

Muscogee,  GA 

1840    ^Columbus,  OH 

0.9649 

0.9758 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

1880    Corpus  Christi, 

TX 

0.8565 

0.8994 

Nueces,  TX 

San  Patricio.  TX 

1890    Corvallis,  OR 

1.1593 

1.1065 

Benton,  OR 

1900    ^Cumberiand, 

MD-WV  (MD  Hos- 

pitals)   

0.9175 

0.9427 

Allegany,  MD 

Mineral,  WV 

1900    Cumberiand, 

MD-WV  (WV  Hos- 

nitals)         

0.8224 

0.8747 

Allegany,  MD 

Mineral,  WV 

1920    1  Dallas,  TX  

0.9733 

0.9816 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

- 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 

1950    Danville,  VA  

0.9095 

0.9371 

Danville  City,  VA 

Pittsylvania,  VA 

1 960    Davenport-Mo- 

line-Rock  Island.  lA-IL 

0.8727 

0.9110 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 

2000    Dayton-Spring- 

field, OH  

0.9432 

0.9607 

Claris  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 

2020    Daytona  Beach, 

FL 

0.9208 

0.9451 

Flagler,  FL 

Volusia,  FL 

2030    Decatur,  AL  

0.8882 

0.9220 

Lawrence,  AL 

Morgan,  AL 

2040    z  Decatur.  IL  

0.8282 

0.8789 

Macon,  IL 

2080    1  Denver,  CO 

1.0776 

1.0525 

Adams.  CO 

■ 

Arapahoe,  CO 

Broomfield,  CO 

Denver,  CO 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

(Constituent  counties) 

index 

Douglas,  CO 

Jefferson,  CO 

2120    Des  Moines.  lA 

0.9053 

0.9341 

Dallas,  lA 

Polk,  lA 

Warren,  lA 

2160    'Detroit,  Ml  

1.0097 

1.0066 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair.  Ml 

Wayne,  Ml 

2180    Dothan,  AL  

0.7931 

0.8532 

Dale,  AL 

Houston,  AL 

2190    Dover,  DE  

0.9870 

0.9911 

Kent,  DE 

2200    Dubuque.  lA  

0.8946 

0.9266 

Dubuque,  lA 

2240    Duluth-Superior, 

MN-WI  

1.0133 

1.0091 

St.  Louis,  MN 

Douglas,  Wl 

2281     Dutchess  Coun- 

ty, NY  

1.0966 

1.0652 

Dutchess,  NY 

2290    Eau  Claire,  Wl  ... 

0.9141 

0.9403 

Chippewa,  Wl 

Eau  Claire,  Wl 

2320    El  Paso,  TX  

0.9267 

0.9492 

El  Paso,  TX 

2330    Elkhart-Goshen, 

IN 

0.9848 

0.9896 

Elkhart,  IN 

2335    2Elmira.  NY 

0.8530 

0.8968 

Chemung.  NY 

2340    Enid,  OK 

0.8616 

0,9030 

Garfield,  OK 

2360    Erie,  PA 

V   0.8636 

0.9045 

Erie.-PA 

2400    Eugene-Spring- 

field, OR  

1.1212 

1.0815 

Lane,  OR 

2440    2Evansville-Hen- 

derson,  IN-KY  (IN 

Hospitals)  

0.8770 

0.9140 

Posey,  IN 

Vanderburgh,  IN 

.   Wanick,  IN 

• 

Henderson,  KY 

2440    Evansville-Hen- 

derson,  IN-KY  (KY 

Hospitals)  

0.8442 

0.8905 

Posey,  IN 

Vanderburgh,  IN 

Wanick,  IN 

Henderson,  KY 

2520    Fargo-Moortiead, 

ND-MN  

0.9650 

0.9759 

Clay.  MN 

Cass.  ND 

2560    Fayetteville,  NC 

0.8957 

0.9273 

Cumberiand,  NC 

2580    Fayetteville- 

Springdale-Rogers, 

AR 

0.8038 

0.8611 
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Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 
(Constituent  counties) 

Wage 
index 

GAF 

Urtjan  area 
(Constituent  counties) 

Wage 
index 

GAF 

Urban  area 
(Constituent  counties) 

Wage 
index 

GAF 

Benton,  AR 

2980    Goldsboro,  NC 

0.8679. 

0.9075 

Forrest,  MS 

Washington,  AR 

Wayne,  NC 

Lamar,  MS 

2620    Flagstaff,  AZ-UT 

1.1283 

1.0862 

2985    Grand  Forks, 

3290    Hickory-Mor- 

Coconino,  AZ 

ND-MN  (ND  Hos- 

ganton-Lenoir, NC 

0.9090 

0.9368 

Kane,  UT 

pitals)  

0.9031 

0.9326 

Alexander,  NC 

2640    Flint,  Ml  

1.0929 

1.0627 

Polk,  MN 

Burke,  NC 

Genesee,  Ml 

Grand  Forks,  ND 

Caldwell,  NC 

2650    Florence,  AL 

0.7824 

0.8453 

2985    2GrandFori<s, 

Catawba,  NC 

ColtJen,  AL 

ND-MN  (MN  Hos- 

3320   Honolulu,  HI  

1.1176 

1.0791 

Lauderdale,  AL 

pitals)  

0.9243 

0.9475 

Honolulu,  HI 

2655    Florence,  SC  

0.8763 

0.9135 

Polk.  MN 

3350    Houma,  LA  

0.7763 

0.8408 

Florence,  SC 

Grand  Forks,  ND 

Lafourche.  LA 

2670    Fort  Collins- 

2995    Grand  Junction, 

Terrebonne,  LA 

Loveland,  CO  

1.0201 

1.0137 

CO 

0.9940 

0.9959 

3360    '  Houston,  TX  .... 

0.9591 

0.9718 

Larimer,  CO 

Mesa,  CO 

Chambers,  TX 

2680    1  Ft.  Lauderdale, 

3000    ^  Grand  Rapids- 

Fort  Bend,  TX 

FL  

1.0534 

1.0363 

Muskegon-Holland, 

Harris,  TX 

Broward,  FL 

Ml  

0.9406 

0.9589 

Liberty,  TX 

2700    Fort  Myers-Cape 

Allegan,  Ml 

Montgomery,  TX 

Coral,  FL  

0.9877 

0.9916 

Kent,  Ml 

Waller,  TX 

Lee,  FL 

Muskegon,  Ml 

3400    Huntington-Ash- 

2710   Fort  Pierce-Port 

Ottawa,  Ml 

land,  WV-KY-OH  

0.9620 

0.9738 

St.  Lucie,  FL 

1.0227 

1.0155 

3040    Great  Falls,  MT 

0.8977 

0.9288 

Boyd.-KY 

Martin,  FL 

Cascade.  MT 

Carter,  KY 

St.  Lucie.  FL 

3060    Greeley,  CO  

0.9516 

0.9666 

Greenup,  KY 

2720    2Fort  Smith,  AR- 

Weld,  CO 

Lawrence,  OH 

OK  (AR  Hospitals)  .... 

0.7746 

0.8395 

3080    Green  Bay,  Wl  .. 

0.9524 

0.9672 

Cabell,  WV 

Crawford,  AR 

Brown,  Wl 

Wayne,  WV 

Sebastian,  AR 

3120    '  Greensboro- 

3440    Huntsville,  AL  .... 

0.9238 

0.9472 

Sequoyah,  OK 

Winston-Salem-High 

Limestone,  AL 

2720    Fort  Smith,  AR- 

Point,  NC 

0.8533 

0.8971 

Madison,  AL 

OK  (OK  Hospitals)  .... 

0.7740 

0.8391 

Alamance,  NC 

3480    '  Indianapolis,  IN 

0.9934 

0.9955 

Crawford,  AR 

Davidson.  NC 

Boone,  IN 

Sebastian,  AR 

Davie,  NC 

Hamilton,  IN 

Sequoyah,  OK 

Forsyth,  NC 

Hancock,  IN 

2750    Fort  Walton 

Guilford,  NC 

Hendricks,  IN 

» 

Beach,  FL 

0.8929 

0.9254 

Randolph,  NC 

Johnson,  IN 

Okaloosa,  FL 

Stokes,  NC 

Madison,  IN 

- 

2760    Fort  Wayne,  IN  .. 

0.9674 

0.9776 

Yadkin,  NC 

Marion.  IN 

Adams,  IN 

3150    Greenville,  NC  ... 

0.9621 

0.9739 

Morgan.  IN 

Allen,  IN 

^ 

Pitt,  NC 

Shelby,  IN 

De  Kalb,  IN 

3160    Greenville- 

3500    Iowa  City,  lA 

0.9605 

0.9728 

Huntington,  IN 

Spartanburg-Ander- 

Johnson, lA 

Wells,  IN 

son,  SC  

0.9289 

0.9507 

3520    Jackson,  Ml 

0.9043 

0.9334 

Whitley,  IN 

Anderson,  SC 

Jackson,  Ml 

2800    1  Forth  Worth-Ar- 

Cherokee, SC 

3560    Jackson,  MS  

0.8459 

0.8917 

lington,  TX  

0.9268 

0.9493 

Greenville,  SC 

Hinds,  MS 

Hood,  TX 

Pickens,  SC 

Madison.  MS 

Johnson,  TX 

Spartanburg,  SC 

Rankin,  MS 

Parker,  TX 

3180    Hagerstown,  MD 

0.9233 

0.9468 

3580    Jackson,  TN  

0.8602 

0.9020 

Tan-ant,  TX 

Washington,  MD 

Madison,  TN 

2840    Fresno,  CA 

1.0157 

1.0107 

3200    Hamilton-Middle- 

Chester,  TN 

Fresno,  CA 

town,  OH  

0.9236 

0.9470 

3600    1  Jacksonville, 

Madera,  CA 

Butler.  OH 

FL  

0.9426 

0.9603 

2880    Gadsden,  AL  

0.8295 

0.8798 

3240    Harrisburg-Leb- 

Clay,  FL 

Etowah,  AL 

anon-Carlisle.  PA  

0.9178 

0.9430 

Duval,  FL 

2900    2  Gainesville,  FL 

0.8782 

0.9149 

Cumberland,  PA 

Nassau,  FL 

Alachua,  FL 

Dauphin,  PA 

St.  Johns,  FL 

2920    Galveston-Texas 

Lebanon,  PA 

3605    Jacksonville.  NC 

0.8589 

0.9011 

City,  TX  

0.9360 

0.9557 

Peny,  PA 

Onslow,  NC 

Galveston,  TX 

3283    \1 ,2\  Hartford,  CT 

1.2199 

1.1458 

3610    2  Jamestown,  NY 

0.8530 

0.8968 

2960    Gary.  IN 

0.9462 

0.9628 

Hartford,  CT 

Chautauqua,  NY 

Lake,  IN 

Litchfield,  CT 

3620    Janesville-Beloit. 

Porter,  IN 

Middlesex,  CT 

Wl 

0.9344 

0.9546 

2975    2  Glens  Falls.  NY 

0.8530 

0.8968 

Tolland,  CT 

* 

Rock,  Wl 

Wan-en,  NY 

3285    ^Hattiesburg. 

3640    Jersey  City,  fMJ  .. 

1.1203 

1.0809 

Washington,  NY 

MS 

0.7810 

0.8443 

Hudson,  NJ 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Utban  area 

Wage 

GAF 

(Constituent  counties) 

index 

3660    Johnson  City- 

Wngsport-Bristol,  TN- 

VA  (TN  Hospitals)  

0.8371 

0.8854 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3660    2  Johnson  City- 

Wngsport-Bristol,  TN- 

VA  (VA  Hospitals)  

0.8542 

0.8977 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unkxji,  TN 

Washington,  TN 

Bristol  City,  VA 

Soott,  VA 

Washington,  VA 

3680    2  Johnstown,  PA 

0.8429 

0.8896 

Cambria,  PA 

Somerset,  PA 

3700    2  jonesboro,  AR 

0.7755 

0.8402 

Craighead,  AR 

3710    Joplin,  MO 

0.8739 

0.9118 

'  Jasper,  MO 

Newton,  MO 

3720    Kalamazoo- 

Battlecreek,  Ml  

1.0554 

1.0376 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740 

Kankakee,  IL 

1.1074 

1.0724 

Kankakee,  IL 

3760 

1  Kansas  City, 

KS 

-MO  

0.9551 

0.9690 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

- 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800    Kenosha,  Wl  

0.9826 

0.9881 

Kenosha,  Wl 

3810    Killeen-Temple, 

TX 

0.9221 

0.9460 

Bell,  TX 

Coryell,  TX 

3840    Knoxville.  TN 

0.8987 

0.9295 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Unk)n,  TN 

3850 

Kokomo,  IN  

0.8963 

0.9278 

Howard,  IN 

Tipton,  IN 

3870 

La  Crosse,  Wl- 

m 

4 

0.9259 

0.9486 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area 

Wage 

GAF 

(Constituent  counties) 

index 

Houston,  MN 

La  Crosse,  Wl 

3880    Lafayette,  LA 

0.8271 

0.8781 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920    Lafayette,  IN 

0.9052 

0.9341 

Clinton,  IN 

Tippecanoe,  IN 

3960    LakeChartes, 

LA 

0.8460 

0.8918 

Cateasleu,  LA 

3980    2  Lakeland-Win- 

ter Haven,  FL  

0.8782 

0.9149 

Polk,  FL 

4000    Lancaster,  PA  ... 

0.9325 

0.9533 

Lancaster,  PA 

4040    Lansing-East 

Lansing,  Ml  

0.9270 

0.9494 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 

4080    Laredo,  TX  

0.8145 

0.8689 

Webb,  TX 

4100    Las  Cmces,  NM 

0.8532 

0.8970 

Dona  Ana,  NM 

4120    1  Las  Vegas,  NV- 

AZ 

1.1457 

1.0976 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150. 

2Lawrence,  KS  

0.7860 

0.8480 

Douglas,  KS 

4200    Lawton,  OK  

0.8322 

0.8818 

Comanche,  OK 

4243    Lewiston-Au- 

bum,  ME  

0.9389 

0.9577 

Androscoggin,  ME 

4280    Lexington,  KY  .... 

0.8622 

0.9035 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

• 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 

4320    Lima,  OH 

0.9457 

0.9625 

Allen,  OH 

Auglaize,  OH 

4360    Lincoln,  NE 

1.0101 

1.0069 

Lancaster,  NE 

4400    Little  Rock-North 

Little  Rock,  AR  

0.8905 

0.9237 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 

4420    Longview-Mar- 

shall,  TX  

0.9141 

0.9403 

Gregg,  TX 

• 

Harrison,  TX 

Upshur,  TX 

4480    aos  Angeles- 

Long  Beach,  CA 

1.1656 

1.1106 

Los  Angeles,  CA 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  URBAN  Areas— Contin- 
ued 


Urban  area 
(Constituent  counties) 

4520    1  Louisville,  KY- 

IN 

Clart(.  IN 

Ftoyd. IN 

Harrison,  IN 

Scott.  IN 

Bullitt.  KY 

Jefferson,  KY 

Oldham.  KY 
4600    Lubbock,  TX  .... 

Lubbock,  TX 
4640    Lynchburg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
4680    Macon,  GA  

Bibb.  GA 

Houston.  GA 

Jones.  GA 

Peach,  GA 

Twiggs,  GA 
4720    Madison,  Wl  .... 

Dane,  Wl 
4800    Mansfield,  OH  . 

Crawford,  OH 

Rk^land,  OH 
4840    Mayaguez,  PR 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German.  PR 
4880    McAllen-Edin- 

burg-Mtssion,  TX 

Hklalgo.  TX 
4890    Medford-Ash- 

land,  OR 

Jackson,  OR 
4900    Melboume- 

Titusville-Palm  Bay, 

FL  

Brevard.  R 
4920    1  Memphis,  TN- 

AR-MS 

Crittenden,  AR 

DeSoto,  MS 

Fayette.  TN 

Shelby,  TN 

Tipton,  TN 
4940    2Merced,  CA  ... 

Merced,  CA 
5000    '  Miami.  FL  

Dade.  FL 
5015    ^  Middlesex- 
Somerset-Hunterdon 

ru ; 

Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 
5080    ^  Milwaukee- 
Waukesha,  Wl 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 


Wage 
index 


0.9174 


0.8330 
0.9202 


0.9011 


1.0235 
0.9059 

0.4780 


0.9084 
1.0844 

0.9837 
0.9325 


0.9907 
0.9888 

1.1437 
D.9888 


GAF 


0.9427 


0.8824 
0.9446 


0.9312 


1.0160 
0.9346 

0.6032 


0.9363 


1.0571 


0.9888 


0.9533 


0.9936 
0.9923 

1.0963 
0.9923 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

Urban  arfea 

Wage 

(-AC                 Urban  area 
^             (Constituent  counties) 

Wage 

GAF 

(Constrtuent  counties) 

index 

(Constituent  counties) 

index 

index 

Waukesha,  Wl 

St.  Bernard,  LA 

Pottawattamie.  lA 

5120    1  Minneapolis-St. 

St.  Charles.  LA 

Cass.  NE 

Paul,  MN-WI 

1.1064 

1  0717 

St  James  LA 

Douglas,  NE 
Sarpy.  NE 
Washington.  NE 

Anoka,  MN 

St.  John  The  Baptist, 

Carver.  MN 

LA 

Chisago,  MN 

St.  Tammany.  LA 

5945    '  Orange  County, 

Dakota.  MN 

5600    'New  York.  NY 

1.3867 

1.2509        CA  

1.1235 

1.0830 

Hennepin,  MN 

Bronx.  NY 

Orange,  CA 

Isanti,  MN 

Kings.  NY 

5960    '  Oriando.  FL 

0.9612 

0.9733 

Ramsey,  MN 

New  York.  NY 

Lake.  FL 

Scott,  MN 

Putnam.  NY 

Orange,  FL 

Sherburne,  MN 

Queens.  NY 

Osceola.  FL 

Washington,  MN 

Rrchnrond.  NY 

Seminole.  FL 

Wright.  MN 

Rockland.  NY 

5990    Owensboro.  KY 

0.8429 

0.8896 

Pierce.  Wl 

Westchester.  NY 

Daviess.  KY         • 

St.  Croix.  Wl 

5640    '  Newark.  NJ  

1.1417 

1.0950    6015    2  Panama  City. 

5140    Missoula.  MT 

0.8943 

0.9264 

Essex.  NJ 

FL  

0.8782 

0.9149 

Missoula.  MT 

Monis.  NJ 

Bay.  FL 

5160    Mobile.  AL 

0.7948 

0.8545 

Sussex.  NJ 

6020    Parkersburg- 

BaWwin,  AL 

Union,  NJ 

Marietta.  WV-OH  (WV 

Mobile,  AL 

Wan-en.  NJ 

Hospitals)  

0.8093 

0.8651 

5170    Modesto,  CA  

1.1344 

1.0902 

5660    Newburgh.  NY- 

Washington.  OH 

Stanislaus,  CA 

PA  

1.1377 

1.0924        Wood,  WV 

5190    'Monmouth- 

Orange.  NY 

6020    2Pari<ersburg- 

Ocean,  NJ  

1.1094 

1.0737 

Pike.  PA 

Marietta.  WV-OH  (OH 

Monmouth,  NJ 

5720    'Norfolk-Virginia 

Hospitals)  

0.8756 

0.9130 

Ocean,  NJ 

Beach-Newport 

Washington.  OH 

5200    Monroe,  LA  

0.7978 

0.8567 

News.  VA-NC  

0.8659 

0.9061         Wood  WV 

Ouachita,  LA 

Currituck.  NC 

6080    2Pensacola.  FL 

0.8782 

0.9149 

5240    Montgomery,  AL 

0.7856 

0.8477 

Chesapeake  City.  VA 

Escambia.  FL 

Autauga,  AL 

Gtoucester,  VA 

Santa  Rosa,  FL 

Elmore,  AL 

Hampton  City.  VA 

6120    Peoria-Pekin.  IL 

0.8811 

0.9170 

Montgomery,  AL 

Isle  of  Wight.  VA 

Peoria,  IL 

5280    2Muncie,  IN 

0.8770 

0.9140 

James  City.  VA 

Tazewell.  IL 

Delaware,  IN 

Mathews.  VA 

Woodford.  IL 

5330    Myrtle  Beach, 

Newport  News  City, 

6160    'Philadelphia. 

SC  

0.8950 

0.9268 

VA 
Norfolk  City.  VA 

PA-NJ 

1.0947 

1.0639 

Hony,  SC 

Buriington.  NJ 

5345    Naples.  FL 

0.9866 

0.9908 

Poquoson  City.  VA 

Camden,  NJ 

Collier.  FL 

Portsmouth  City,  VA 

Gloucester,  NJ 

5360    'Nashville.  TN  .. 

0.9836 

0.9887 

Suffolk  City,  VA 

Salem,  NJ 

Cheatham,  TN 

Virginia  Beach  City 

Bucks.  PA 

Davidson.  TN 

VA 

Chester.  PA 

Drckson,  TN 

Williamsburg  City.  VA 

Delaware.  PA 

Robertson,  TN 

York,  VA 

Montgomery.  PA 

Rutherlord  TN 

5775    'Oakland.  CA  ... 

1.5204 

1.3323        Philadelphia.  PA 

Sumner,  TN 

Alameda.  CA 

6200    '  Phoenix-Mesa, 

Williamson,  TN 

Contra  Costa.  CA 

A2 

1.0213 

1.0145 

Wilson.  TN 

5790    Ocala.  FL  

0.9788 

0.9854        Maricopa.  AZ 

5380    'Nassau-Suffolk. 

Marion.  FL 

Pinal.  AZ 

NY  

1.3011 

1.1975 

5800    Odessa-Midland. 

6240    Pine  Bluff.  AR  ... 

0.7753 

0.8401 

Nassau,  NY 

TX 

0.9447 

0.9618        Jefferson,  AR 

Suffolk,  NY 

Ector.  TX 

6280    '  Pittsburgh.  PA 

0.8788 

0.9153 

5483    '  New  Haven- 

Midland.  TX 

Allegheny.  PA 

Bridgeport-Stamford- 

5880    '  Oklahoma  City. 

Beaver.  PA 

Waterbury-  

1.2525 

1.1667 

OK  

0.9027 

0.9323        Butler.  PA 

Danbury,  CT 

Canadian.  OK 

Fayette,  PA 

FairfieW.  CT 

Cleveland.  OK 

Washington.  PA 

New  Haven,  CT 

Logan.  OK 

Westmoreland.  PA 

5523    2NewLondon- 

McClain,  OK 

6323    2Pittsfield.  MA  ... 

1.1234 

1.0829 

Nonwrch,  CT  

1.2199 

1.1458 

Oklahoma.  OK 

Bericshire.  MA 

New  London.  CT 

Pottawatomie.  OK 

6340    Pocatelk).  ID 

0.9103 

0.9377 

5560    ^  New  Orleans, 

5910    Olympia,  WA  

1.1030 

1.0694        Bannock,  ID 

LA 

0.9167 

0.9422 

Thurston.  WA 

6360    Ponce.  PR 

0.4762 

0.6017' 

Jefferson,  LA 

5920    Omaha.  NE-IA  ... 

0.9744 

0.9824        Guavanilla.  PR 

Orleans,  LA 

Juana  Diaz.  PR 

Plaquemines,  LA 

Penuelas,  PR               1 

TABLE  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area 
(Constituent  counties) 

Ponce.  PR 

ViHalba.  PR 

Yauco,  PR 
6403    Portland,  ME  

Cumberiand,  ME 

Sagadahoc,  ME 

Yori<,  ME 
6440    'Portland-Van- 
couver, OR-WA 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill.  OR 

Clari<,  WA 
6483    '  Provklence- 

Warwick-Pawtucket, 

Rl 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 
6520    Provo-Orem.  UT 

Utah.  UT 
6560    2Puebto.  CO  

Puebto.  CO 
6580    Punta  Gorda.  FL 

Chariotte,  FL 
6600    2  Racine.  Wl  

Racine,  Wl 
6640    '  Raleigh-Dur- 
ham-Chapel HJM,  NC 

Chatham,  NC 

Durtiam,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
6660    Rapid  City,  SD  .. 

Pennington,  SD 
6680    Reading,  PA 

Bert<s,  PA 
6690    Redding,  CA 

Shasta,  CA 
6720    Reno,  NV  

Washoe,  NV 
6740    Rrchland- 

Kennewwk-Pasco, 

WA  

Benton,  WA 

Franklin,  WA 
6760    Richmond-Pe- 
tersburg, VA  

Charles  City  County, 
VA 

ChesterfiekJ,  VA 

Colonial  Heights  City, 
VA 

Dinwkldie,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 


Wage 
index 


0.9985 


1.1193 


1.1025 


1.0043 
0.8897 
0.9518 
0.9130 

1.0084 


0.8865 
0.9042 
1.1357 
1.0758 

1.0639 

0.9402 


GAF 


0.9990 


1.0802 


1.0691 


1.0029 
0.9231 
0.9667 
0.9396 

1.0057 


0.9208 
0.9334 
1.0910 
1.0513 

1.0433 

0.9587 


Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urban  area 

Wage 

GAF 

(Constituent  counties) 

index 

Prince  George,  VA 

Richmond  City,  VA 

6780    'Riverside-San 

Bernardino,  CA  

1.1318 

1.0885 

RiverskJe,  CA 

San  Bernardino,  CA 

6800    Roanoke,  VA  

0.8759 

0.9133 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 

6820    Rochester,  MN  .. 

1.1802 

1.1201 

Olmsted,  MN 

6840    'Rochester,  NY 

0.9556 

0.9694 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans.  NY 

Wayne.  NY 

6880    Rockford.  IL 

0.9730 

0.9814 

Boone,  IL 

Ogle.  IL 

Winnebago.  IL 

6895    Rocky  Mount. 

NC  

0.9058 

0.9345 

Edgecombe.  NC 

Nash.  NC 

6920    'Sacramento. 

CA  

1.1911 

1.1272 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

6960    Saginaw-Bay 

City-Mklland.  Ml  

0.9620 

0.9738 

Bay,  Ml 

MkJIand,  Ml 

Saginaw,  Ml 

6980    St.  CkHJd,  MN  ... 

0.9723 

0.9809 

Benton,  MN 

Steams,  MN 

7000    2St.  Joseph,  MO 

0.7793 

0.8430 

Andrew,  MO 

Buchanan,  MO 

7040     'St.  Louis,  MO- 

IL   

0.9049 

0.9339 

ainton.  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

- 

St.  Clair,  IL 

Franklin.  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charies,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Warren,  MO 

7080    Salem,  OR  

1.0594 

1.0403 

Marion,  OR 

Polk,  OR 

7120    Salinas,  CA  

1.4435 

1.2858 

Monterey,  CA 

7160    'Salt  Lake  City- 

Ogden,  UT  

0.9899 

0.9931 

Davis.  UT 

Salt  Lake,  UT 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt>an  area 

Wage 

GAF 

(Constituent  counties) 

index 

Weber.  UT 

7200    SanAngelo,  TX 

0.8288 

0.8793 

Tom  Green,  TX 

7240    'San  Antonio, 

TX 

0.8876 

0.9216 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

WHson,  TX 

7320    'San  Diego,  CA 

1.1206 

1.0811 

San  Diego,  CA 

7360    'San  Francisco, 

CA  

1.4349 

1.2805 

Marin.  CA 

San  Francisco.  CA 

San  Mateo.  CA 

7400    'San  Jose.  CA  .. 

1.4642 

1.2984 

Santa  Clara,  CA 

7440    'San  Juan-Baya- 

mon,  PR  

0.4904 

0.6139 

Aguas  Buenas,  PR 

Barcekxieta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba.  PR 

Comerio,  PR 

Corozal.  PR 

Dorado,  PR 

Fajardo,  PR 

Rorida,  PR 

Guaynabo.  PR 

Humacao.  PR 

. 

Juncos.  PR 

Los  Piedras.  PR 

Lotza,  PR 

Luguilto,  PR 

Manati.  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito.  PR 

Rk)  Grande.  PR 

San  Juan,  PR 

Toa  Alta.  PR 

Toa  Baja,  PR 

Trujilk)  Alto.  PR 

Vega  Alta.  PR 

Vega  Baja,  PR 

- 

Yabucoa,  PR 

7460    San  Luis 

Obispo-Atascadero- 

Paso  Robles,  CA  

1.1484 

1.0994 

San  Luis  Obispo,  CA 

7480    Santa  BariMra- 

Santa  Maria-Lompoc, 

CA  

1.0511 

1.0347 

Santa  Barbara,  CA 

7485    Santa  Crvz- 

Watsonville,  CA 

1.3012 

1.1976 

Santa  Cmz,  CA 

7490    Santa  Fe,  NM  .... 

1.0639 

1.0433 

Los  Alamos,  NM 

Santa  Fe,  NM 

7500    Santa  Rosa,  CA 

1.2836 

1.1865 

Sonoma,  CA 

7510    Sarasota-Bra- 

denton,  FL 

0.9834 

0.9886 
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Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital  Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin-  (GAF)  for  Urban  Areas— Contin- 
ued ued  ued 


Urban  area 
(Constituent  counties) 

Wage 
index 

GAF 

Urttan  area 
(Constituent  counties) 

Wage 
index 

GAF 

Urban  area 
(Constituent  counties) 

Wage 
index 

GAF 

Manatee,  FL 

Onondaga,  NY 

Frederick.  MD 

Sarasota,  FL 

Oswego,  NY 

Montgomery.  MD 

7520    Savannah,  GA  ... 

0.9556 

0.9694 

8200    2Tacoma,  WA  .... 

1.0242 

1.0165 

Prince  Georges.  MD 

Bryan,  GA 

Pierce.  WA 

Alexandria  City.  VA 

Chatham,  GA 

8240    ^Tallahassee,  FL 

0.8782 

0.9149 

Ariington.  VA 

Effingham,  GA 

Gadsden,  FL 

Clari<e,  VA 

7560    ^Scranton-- 

Leon.  FL 

Culpeper.  VA 

Wilkes-Barre-Hazle- 

8280    'Tampa-St.  Pe- 

Fairfax.  VA 

ton,  PA  

0.8429 

0.8896 

tersburg-Clean«ater, 

Fairfax  City.  VA 

Columbia,  PA 

FL  

0.9111 

0.9382 

Falls  Church  City.  VA 

Lackawanna,  PA 

Hernando,  FL 

Fauquier.  VA 

Luzeme,  PA 

Hillsborough.  FL 

Fredericksburg  City. 

Wyoming,  PA 

Pasco,  FL 

VA 

7600    ^Seattie-Beile- 

Pinellas.  FL 

King  George,  VA 

vue-Everett,  WA 

1.1557 

1.1042 

8320    2Tenre  Haute.  IN 

0.8770 

0.9140 

Loudoun.  VA 

Island,  WA 

Clay,  IN 

Manassas  City.  VA 

King,  WA 

Vermillion,  IN 

Manassas  Pari<  City. 

Snohomish,  WA 

Vigo,  IN 

VA 

7610    ^Sharon,  PA  

0.8429 

0.8896 

8360    Texarkana.AR- 

Prince  William.  VA 

Mercer,  PA 

Texarltana,  TX  

0.8198 

0.8728 

Spotsylvania.  VA 

7620    sSheboygan,  Wl 

0.9130 

0.9396 

Miller.  AR 

Stafford.  VA 

Sheboygan,  Wl 

Bowie,  TX 

Wan-en.  VA 

7640    Shemnan- 

8400    Toledo,  OH 

0.9551 

0.9690 

Beri<eley.  WV 

Denison,  TX  

0.9508 

0.9660 

Fulton,  OH 

Jefferson.  WV 

Grayson,  TX 

Lucas,  OH 

8920    Waterioo-Cedar 

7680    Shreveport-Bos- 

Wood,  OH 

Falls.  lA  

0.8422 

0.8890 

sier  City,  LA  

0  9127 

0  9394 

8440    Topeka.  KS  

Shawnee,  KS 

0.9021 

0.9319 

Black  Hawk,  lA 
8940    Wausau.  Wl  

Bossier,  LA 

0.9806 

0.9867 

Caddo,  LA 

8480    Trenton,  NJ  

1.0556 

1.0377 

Marathon.  Wl 

Webster,  LA 

Mercer,  NJ 

8960    'West  Palm 

7720    Sioux  City,  JA- 

8520   Tucson,  AZ 

0.8958 

0.9274 

Beach-Boca  Raton. 

NE  

0  9052 

0  9341 

Pima   A7 

FL  

Palm  Beach,  FL 

0.9784 

Woodbury,  lA 

8560    Tulsa,  OK  

0.9093 

0.9370 

0.9852 

Dakota,  NE 

Creek,  OK 

9000    ^Wheeling,  WV- 

7760    Sioux  Falls,  SD 

0.9371 

0.9565 

Osage,  OK 

OH  (WV  Hospitals)  ... 

0.8008 

0.8589 

Lincoln,  SD 

Rogers,  OK 

Belmont,  OH 

Minnehaha,  SD 

Tulsa,  OK 

Marshall.  WV 

7800    South  Bend,  IN 

0.9887 

0.9922 

Wagoner.  OK 

Ohio,  WV 

St.  Joseph,  IN 

8600    Tuscaloosa,  AL 

0.8239 

0.8758 

9000    ^Wheeling,  WV- 

7840    Spokane,  WA  .... 

1.0954 

1.0644 

Tuscaloosa.  AL 

OH  (OH  Hospitals)  .... 

0.8756 

0.9130 

Spokane,  WA 

8640    Tyler.  TX  

0.8789 

0.9154 

Belmont.  OH 

7880    Springfield,  IL  .... 

0.9004 

0.9307 

Smith.  TX 

Marshall.  WV 

Menard,  IL 

8680    2Utica-Rome,  NY 

0.8530 

0.8968 

Ohio,  WV 

Sangamon,  IL 

Herkimer.  NY 

9040    Wichita.  KS  

0.9300 

0.9515 

7920    Springfield,  MO 

0.8470 

0.8925 

Oneida,  NY 

Butler.  KS 

Christian,  MO 

8720    Vallejo-Fairfield- 

Harvey,  KS 

Greene,  MO 

Napa.  CA  

1.3500 

1.2282 

Sedgwick,  KS 

Webster,  MO 

Napa.  CA 

9080    Wichita  Falls.  TX 

0.8407 

0.8880 

8003    ^Springfield,  MA 

1.1234 

1.0829 

Solano.  CA 

Archer.  TX 

Hampden,  MA 

8735    Ventura,  CA  

1.0472 

1.0321 

Wichita.  TX 

Hampshire,  MA 

Ventura.  CA 

9140    2Williamsport, 

8050    State  College, 

8750    Victoria.  TX  

0.8105 

0.8660 

PA  

0.8429 

0.8896 

PA  

0.8798 

0.9160 

Victoria.  TX 

Lycoming,  PA 

Centre,  PA 

8760    Vineland-Mill- 

9160    Wilmington-New- 

8080    Steubenville- 

0.8454 

0.8914 

ville-Bridgefon.  NJ 

Cumberiand.  NJ 

1.0475 

1.0323 

ari<.  DE-MD  

1.0955 

1  0645 

Weirton,  OH-WV  

New  Castle.  DE 

Jefferson,  OH 

8780    aVisalia-Tulare- 

Cecil.  MD 

Brooke,  WV 

Porterville.  CA  

0.9907 

0.9936 

9200    Wilmington.  NC 

0.9604 

0.9727 

Hancock,  WV 

Tulare.  CA 

New  Hanover,  NC 

8120    Stockton-Lodi, 

8800    Waco.  TX  

0.8449 

0.8910 

Brunswick.  NC 

CA  

1.1168 

1.0786 

McLennan.  TX 

9260    Yakima,  WA  

1.0320 

1.0218 

San  Joaquin,  CA 

8840    1  Washington. 

Yakima,  WA 

8140    2Sumter,  SC 

0.8489 

0.8939 

DC-MD-VA-WV  

1.0707 

1.0479 

9270    2Yolo,  CA  

0.9907 

0.9936 

Sumter,  SC 

District  of  Columbia, 

Yolo,  CA 

8160    Syracuse.  NY  .... 

0.9482 

0.9642 

DC 

9280    Yortc.  PA 

0.9154 

0.9413 

Cayuga,  NY 

Calvert,  MD 

Yori<  PA 

Madison,  NY 

Chartes,  MD 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Urban  Areas— Contin- 
ued 


Urt)an  area 

Wage 

GAF 

(Constituent  counties) 

index 

9320    Youngstowh- 

Warren,  OH  

0.9273 

0.9496 

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 

9340    Yuba  City.  CA  ... 

1.0264 

1.0180 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  

0.8954 

0.9271 

Yuma,  AZ 

'  Large  urt>an  area 

2  Hospitals   geographk:ally 
area  are  assigned  the 
index  for  FY  2004. 


located    in   the 
statewide  rural  wage 


Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  FOR  Rural  Areas 


Nonurban  area 


Alabama 

Alaska  

Arizona  

Arkansas 

California 

Colorado  

Connecticut 

Delaware 

Ftorida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 
'  New  Jersey  .... 

New  Mexk:o 

New  Yori<  

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rico 

'  Rhode  Island  . 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  


Wage 
index 

GAF 

0.7517 

0.8225 

1.1958 

1.1303 

0.8906 

0.9237 

0.7746 

0.8395 

0.9907 

0.9936 

0.8897 

0.9231 

1.2199 

1.1458 

0.9669 

0.9772 

0.8782 

0.9149 

0.8365 

0.8849 

0.9896 

0.9929 

0.8907 

0.9238 

0.8282 

0.8789 

0.8770 

0.9140 

0.8278 

0.8786 

0.7860 

0.8480 

0.7924 

0.8527 

0.7565 

0.8261 

0.8995 

0.9300 

0.9175 

0.9427 

1.1234 

1.0829 

0.8807 

0.9167 

0.9243 

0.9475 

0.7810 

0.8443 

0.7793 

0.8430 

0.8530 

0.8968 

0.8326 

0.8821 

0.9758 

0.9834 

0.9944 

0.9962 

0.8314 

0.8812 

0.8530 

0.8968 

0.8355 

0.8842 

0.7536 

0.8239 

0.8756 

0.9130 

0.7577 

0.8270 

0.9939 

0.9958 

0.8429 

0.8896 

0.4037 

0.5373 

0.8489 

0.8939 

0.8093 

0.8651 

0.7945 

0.8542 

0.7673 

0.8341 

Table  4B.— Wage  Index  and  Capital 
GEOGRAPHIC  Adjustment  Factor 
(GAF)  FOR  Rural  Areas— Contin- 
ued 


Nonurt)an  area 


Utah  , 

Vennont  

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


Wage 
index 


0.9034 
0.9401 
0.8542 
1.0242 
0.8008 
0.9130 
0.9137 


GAF 


0.9328 
0.9586 
0.8977 
1.0165 
0.8589 
0.9396 
0.9401 


'  All  counties  within  the  State  are  classified 
as  urt>an. 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  For  Hospitals 
That  Are  Reclassified 


Area 

Wage 
index 

GAF 

Akron,  OH 

0.9445 

0.9617 

Albany,  GA  

1.0643 

1.0436 

Albuquerque,  NM 

0.9431 

0.9607 

Alexandria,  LA  

0.8087 

0.8647 

Attoona,  PA 

0.8886 

0.9223 

Amarillo.  TX  

0.8814 

0.9172 

Anchorage.  AK  

1.2433 

1.1608 

Ann  Artx>r.  Ml  

1.0859 

1.0581 

Anniston.  AL  

0.8025 

0.8601 

Asheville.  NC 

0.9503 

0.9657 

Athens,  GA  

0.9437 

0.9611 

Atlanta,  GA  

0.9912 

0.9940 

Atlantk;-Cape  May,  fJJ  .. 

1.0597 

1.0405 

Augusta-Aiken,  GA-SC 

0.9491 

0.9649 

Austin-San  Marcos,  TX 

0.9551 

0.9690 

Bangor.  ME 

0.9750 

0.9828 

Barnstable- Yannouth, 

MA 

1.2703 

1.1780 

Baton  Rouge,  LA 

0.8271 

0.8781 

Bellingham,  WA  

1.1834 

1.1222 

Benton  Harbor,  Ml  

0.8949 

0.9268 

Bergen-Passaic,  NJ 

1.1655 

1.1106 

Billings.  MT  

0.8889 

0.9225 

Biloxi-Gulfport- 

Pascagoula,  MS 

.0.8449 

0.8910 

Binghamton.  NY  

0.8433 

0.8898 

Birmingham,  AL 

0.9251 

0.9481 

Bismarck,  ND 

0.8101 

0.8657 

Bloomington-Normal,  IL 

0.8954 

0.9271 

Boise  City,  ID 

0.9295 

0.9512 

Boston-Worcester-Law- 

rence-Lowell-Brock- 

ton, MA-NH  

1.1269 
0.9442 

1.0853 

Buriington,  VT 

0.9614 

Caguas,  PR  

0.4229 

0.5547 

Casper,  WY  

0.9239 

0.9472 

Champaign-Urt>ana,  IL 

0.9385 

0.9575 

Charieston-North 

Charieston,  SC 

0.9307 

0.9520 

Charieston,  WV  (WV 

Hospitals)  

0.8510 

0.8954 

Charieston,  WV  (OH 

Hospitals)  

0.8756 

0.9130 

Chariotte-Gastonia- 

Rock  Hill.  NC-SC  

0.9636 

0.9749 

Chartottesville,  VA  

0.9946 

0.9963 

Chattanooga,  TN-GA  .... 

0.8985 

0.9293 

Chkago,  IL  

1.0863 

1.0583 

TABLE  4C.— Wage  Index  and  Cap- 
ital      GEOGRAPHIC       ADJUSTMEhfT 

Factor  (GAF)  For  hospitals 
That  Are  Reclassifi^6— Contin- 
ued 


Area 

Wage 
index 

GAF 

Cincinnati,  OH-KY-IN  .... 

0.9452 

0.9621 

ClarfcsviHe-HopkinsviHe, 

TN-KY    

0.8410 

0.8882 

Cleveland-Lorain-Elyria, 

OH  

0.9686 

0.9784 

Columbia,  MO 

0.8607 

0.9024 

Columbia,  SC  

0.8958 

0.9274 

Columbus,  GA-AL 

0.8505 

0.8950 

Columbus,  OH  

0.9649 

0.9758 

Corpus  Christi,  TX  

0.8565 

0.8994 

Corvallis,  OR  

1.1316 

1.0884 

Dallas.  TX  

0.9733 

0.9816 

Davenport-Moline-Rock 

Island.  lA-IL 

0.8727 
0.9432 

0.9110 

Dayton-SpringfiekJ.  OH 

0.9607 

Decatur,  AL 

0.8633 

0.9042 

Denver,  CO 

1.0581 

1.0394 

Des  Moines.  lA 

0.9053 

0.9341 

Detroit,  Ml  

1.0097 

1  0066 

Dothan,  AL ....; 

0.7931 

0.8532 

Dover,  DE  

0.9669 

0.9772 

Duluth-Superior,  MN-WI 

1.0133 

1.0091 

Dutchess  County,  NY  ... 

1.0769 

1.0520 

Eau  Claire,  Wl  

0.9141 

0.9403 

Elkhart-Goshen,  IN  

0.9613 

0.9733 

Erie.  PA  

0.8530 

0.8968 

Eugene-Springfield.  OR 

1.0889 

1.0601 

Fargo-Moortiead,  ND- 

MN 

0.9444 

0.9616 

Fayettevilte,  NC  

0.8957 

0.9273 

Flagstaff  AZ-UT  

1.1086 

1.0732 

Flint,  Ml  

1.0929 

1.0627 

Florence,  AL  

0.7824 

0.8453 

Florence,  SC 

0.8763 

0.9135 

Fort  Collins-Loveland, 

CO 

1.0201 

1.0137 

Ft.  Lauderdale,  FL  

1.0534 

1.0363 

Fort  Pierce-Port  St. 

Lucie,  FL  

1.0227 

1.0155 

Fort  Smith,  AR-OK  

0.7577 

0.8270 

Fort  Walton  Beach,  FL 

0.8700 

0.9090 

Forth  Worth-Artington, 

_ 

TX 

0.9268 

0.9493 

Gadsden.  AL 

0.8295 

0.8798 

Grand  Fori«.  ND-MN 

(ND  Hospitals) 

0.9031 

0.9326 

Grand  Fori<s.  ND-MN 

(MN  Hospitals)  

0.9243 

0.9475 

Grand  Junction.  CO 

0.9940 

0.9959 

Grand  Rapids-Mus- 

kegon-Holland,  Ml 

0.9406 

-     0.9589 

Great  Falls,  MT 

0.8977 

0.9288 

Greeley,  CO 

0.9516 

0.9666 

Green  Bay,  Wl 

0.9201 

0.9446 

Greensboro-Winston- 

Salem-High  Point,  NC 

(NC  Hospitals)  

0.8533 

0.8971 

Greensboro- Winston- 

Salem-High  Point,  NC 

(VA  Hospitals)  

0.8542 

0.8977 

Greenville,  NC  

0.9621 

0.9739 

Hamilton-Middletown, 

OH 

0.9236 

0.9470 

Hanisburg-Lebanon- 

Cartisle,  PA  

0.9178 

0.9430 
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Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  For  Hospitals 
That  Are  Reclassified— Contin- 
ued 


Area 


Wage 
index 


Hartford,  CT  (MA  Hos- 
pitals)   

Hartford,  CT  (NY  Hos- 
pitals)   

Hattiesburg,  MS 

Hickory-Morganton- 
Lenoir,  NC 

Honolulu,  HI  

^  Houston,  TX 

Huntington-Ashland, 
WV-KY-OH  

Huntsville,  AL 

Indianapolis,  IN 

Iowa  City,  lA  

Jackson,  MS  

Jackson,  TN 

Jacksonville,  FL  

Johnson  City-Kingsport- 
Bristol,  TN-VA  (VA 
Hospitals)  

Johnson  City-Kingsport- 
Bristol,  TN-VA  (KY 
Hospitals)  

Jonesboro,  AR  (AR 
Hospitals)  

Jonesboro,  AR  (MO 
Hospitals)  

Joplin,  MO  

Kalamazoo-Battlecreek, 
Ml  

Kansas  City,  KS-MO  .... 

Knoxville,  TN  

Kokomo,  IN  

Lafayette,  LA  

Lakeland-Winter  Haven, 
FL  

Las  Vegas,  NV-AZ 

Lawton,  OK 

Lexington,  KY  ....*. 

Lima,  OH  

Lincoln,  NE  

Little  Rock-North  Uttle 
Rock.  AR  

Longview-Marshall,  TX 

Los  Angeles-Long 
Beach,  CA 

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA  

Macon,  GA 

Madison,  Wl 

Medford-Ashland,  OR  ... 

Melboume-Titusville- 
Palm  Bay,  FL  

Memphis,  TN-AR-MS  ... 

Miami,  FL  

Milwaukee-Waukesha, 
Wl  

Minneapolis-St.  Paul, 
MN-WI  

Missoula,  MT  


1.1234 

1.1211 
0.7810 

0.8987 
1.1176 
0.9591 

0.9080 
0.8954 
0.9934 
0.9460 
0.8459 
0.8602 
0.9426 


0.8542 


0.8371 

0.7755 

0.7793 
0.8621 

1.0554 
0.9551 
0.8987 
0.8963 
0.8271 

0.8782 
1.1341 
0.8194 
0.8424 
0.9457 
0.9613 

0.8905 
0.8969 

1.1656 
0.9056 
0.8330 
0.9004 
0.9011 
1.0108 
1.0494 

0.9837 
0.9010 
0.9888 

0.9760 

1.1064 
0.8943 


GAF 


1.0829 

1.0814 
0.8443 

0.9295 
1.0791 
0.9718 

0.9360 
0.9271 
0.9955 
0.9627 
0.8917 
0.9020 
09603 


0.8977 


0.8854 

0.8402 

0.8430 
0.9034 

1.0376 
0.9690 
0.9295 
0.9278 
0.8781 

t).9149 
1.0900 
0.8725 
0.8892 
0.9625 
0.9733 

0.9237 
0.9282 

1.1106 
0.9344 
0.8824 
0.9307 
0.9312 
1.0074 
1.0336 

0.9888 
0.9311 
0.9923 

0.9835 

1.0717 
0.9264 


Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  For  Hospitals 
That  Are  Reclassified— Contin- 
ued 


Area 


Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ 

Monroe,  LA  

Montgomery,  AL  

Nashville,  TN  

New  Haven-Bridgeport- 
Stamford-Waterbury-. 

Danbury,  CT  

New  Orleans,  LA  

New  York,  NY 

Newark,  NJ  

Newburgh,  NY-PA  

Norfolk-Virginia  Beach- 
Newport  News,  VA- 
NC  

Oakland,  CA  

Ocala,  FL  

Odessa-Midland,  TX  .... 

Oklahoma  City.  OK 

Olympia,  WA 

Omaha,  NE-IA  

Orange  County,  CA  

Orlando,  FL 

Peoria-Pekiri,  IL  

Philadelphia.  PA-NJ 

Phoenix-Mesa,  AZ  

Pine  Bluff,  AR  

Pittsburgh,  PA 

Pittsfield,  MA 

Pocatello,  ID  (ID  Hos- 
pitals)   

Pocatello,  ID  (WY  Hos- 
pitals)   

Portland,  ME 

Portland-Vancouver, 
OR-WA 

Provo-Orem,  UT  

Raleigh-Durham-Chapel 
Hill,  NC 

Rapid  City,  SD 

Reading,  PA  

Redding,  CA  

Reno,  NV  

Richland-Kennewick- 
Pasco,  WA  

Richmond-Petersburg, 
VA  

Roanoke,  VA  

Rochester,  MN 

Rockford,  IL  

Sacramento,  CA  

Saginaw-Bay  City-Mid- 
land, Ml  

St.  Cloud,  MN  

St.  Joseph,  MO 

St.  Louis,  MO-IL  

Salinas,  CA 

Salt  Lake  City-Ogden, 
UT  

San  Antonio,  TX  


Wage 
index 


0.7948 
1.1183 
1.1094 
0.7978 
0.7856 
0.9582 


GAF 


0.8545 
1.0796 
1.0737 
0.8567 
0.8477 
0.9712 


1.2525 

1.1667 

0.9167 

0.9422 

1.3867 

1.2509 

1.1417 

1.0950 

1.1377 

1.0924 

0.8659 

0.9061 

1.5204 

1.3323 

0.9646 

0.9756 

0.9156 

0.9414 

0.9027 

0.9323 

1.1030 

1.0694 

0.9744 

0.9824 

1.1235 

1.0830 

0.9612 

0.9733 

0.8811 

0.9170 

1.0947 

1.0639 

1.0213 

1.0145 

0.7810 

0.8443 

0.8788 

0.9153 

0.9861 

0.9905 

0.9103 

0.9377 

0.9137 

0.9401 

0.9784 

0.9852 

1.1193 

1 .0802 

0.9912 

0.9940 

0.9756 

0.9832 

0.8865 

0.9208 

0.8910 

0.9240 

1.1357 

1.0910 

1.0758 

1.0513 

1.0639 

1.0433 

0.9402 

0.9587 

0.8759 

0.9133 

1.1802 

1.1201 

0.9500 

0.9655 

1.1911 

1.1272 

0.9470 

0.9634 

0.9723 

0.9809 

0.9694 

0.9789 

0.9049 

0.9339 

1.4435 

1.2858 

0.9899 

0.9931 

0.8876 

0.9216 

Table  4C.— Wage  Index  and  Cap- 
ital Geographic  Adjustment 
Factor  (GAF)  For  Hospitals 
That  Are  Reclassified— Contin- 
ued 


Area 


Santa  Fe,  NM  

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL 

Savannah,  GA  

Seattle-Bellevue-Ever- 

ett,  WA  

Sherman-Denison,  TX  .. 
Shreveport-Bossier  City, 

LA  

Sioux  City,  lA-NE 

Sioux  Falls,  SD 

South  Bend,  IN  

Spokane,  WA 

Springfield,  IL 

Springfield,  MO 

Stockton-Lodi,  CA 

Syracuse,  NY 

Tampa-St.  Petersburg- 

Cleanwater,  FL  

Texarkana,AR-Tex- 

arl^ana,  TX  

Toledo,  OH  

Topeka,  KS 

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL 

Tyler,  TX  

Vallejo-Fairfield-Napa, 

CA  

Victoria,  TX  

Waco,  TX  

Washington,  DC-MD- 

VA-WV  

Waterioo-Cedar  Falls, 

lA  

Wausau,  Wl  

West  Palm  Beach-Boca 

Raton,  FL  

Wichita,  KS  

Wichita  Falls,  TX  

Wilmington-Newark, 

DE-MD  

Wilmington,  NC 

York,  PA  ■ 

Youngstown-Warren, 

OH  

Rural  Alabama 

Rural  Florida  

Rural  Illinois  

Rural  Kentucky  

Rural  Louisiana 

Rural  Michigan 

Rural  Minnesota  

Rural  Mississippi 

Rural  Missouri 

Rural  Nebraska 

Rural  New  Hampshire  .. 

Rural  Texas  

Rural  Washington  

Rural  Wyoming  


Wage 
index 


0.9543 
1.2836 
0.9834 
0.9556 

1.1557 
0.9084 

0.9127 
0.8806 
0.9246 
0.9780 
1.0770 
0.9004 
0.8269 
1.1168 
0.9381 

0.9111 

0.8018 
0.9551 
0.8791 
0.8958 
0.8876 
0.8134 
0.8789 

1.3500 
0.8105 
0.8449 

1.0707 


GAF 


0.9685 
1.1865 
0.9886 
0.9694 

1.1042 
0.9363 

0.9394 
0.9166 
0.9477 
0.9849 
1.0521 
0.9307 
0.8780 
1.0786 
0.9572 

0.938^ 

0.8596 
0.9690 
0.9155 
0.9274 
0.9216 
0.8681 
0.9154 

1.2282 
0.8660 
0.8910 

1.0479 


0.8422 

0.8890 

0.9806 

0.9867 

0.9784 

0.9852 

0.9053 

0.9341 

0.8407 

0.8880 

1.0782 

1.0529 

0.9402 

0.9587 

0.9154 

0.9413 

0.9273 

0.9496 

0.7517 

0.8225 

0.8782 

0.9149 

0.8282 

0.8789 

0.7924 

0.8527 

0.7565 

0.8261 

0.8807 

0.9167 

0.9243 

0.9475 

0.7810 

0.8443 

0.7793 

0.8430 

0.8326 

0.8821 

0.9944 

0.9962 

0.7673 

0.8341 

1.0242 

1.0165 

0.9020 

0.9318 

Table  4F.— Puerto  rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF) 


Area 


Aguadilla,  PR  

Aredbo,  PR 

Caguas,  PR 

Mayaguez,  PR 

Ponce,  PR 

San  Juan-Bayamon,  PR 
Rural  Puerto  Rico  


Wage  index 


GAF 


0.9218 
0.8782 
0.8992 
1.0163 
1.0124 
1.0426 
0.8583 


0.9458 
0.9149 
0.9298 
1.0111 
1.0085 
1.0290 
0.9007 


Wage 

index — 

reclassified 

hospitals 


GAF— 

reclassified 

hospitals 


0.8992 


0.9298 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas 


Urban  area 
(constituent  counties) 

0040    Abilene,  TX  

Taylor,  TX 
0060    Aguadilla,  PR  

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 
0080    Akron,  OH  

Portage,  OH 

Summit,  OH 
0120    Albany,  GA 

Dougherty,  GA 

Lee,  GA 
0160    Albany-Schenectady-Troy, 

NY  

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 
0200    Albuquerque,  NM  

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
0220    Alexandria,  LA 

Rapides,  LA 
0240    Allentown-Bethlehem-Eas- 

ton,  PA  

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 
0280    Alfoona,  PA  

Blair,  PA 
0320    Amarillo,  TX 

Potter,  TX 

Randall,  TX 
0380    Anchorage,  AK 

Anchorage,  AK 
0440    Ann  Arbor,  Ml 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 
0450    Anniston,  AL 

Calhoun,  AL 
0460    Appleton-Oshkosh-Neenah, 

Wl  

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
0470    Arecibo,  PR  

Arecibo,  PR 

Camuy,  PR 

Hatilk),  PR 
0480    Asheville,  NC  

Buncombe,  NC 


Wage 
index 


0.7714 
0.4323 

0.9175 
1.0809 

0.8669 


0.9405 

0.8048 
0.9550 

0.8841 
0.8944 

1.2264 
1.1039 

0.8118 
0.9204 

0.4119 

0.9671 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Madison,  NC 

0500    Athens,  GA 

0.9638 

Clarice,  GA 

Madison,  GA 

Oconee.  GA 

0520    Atlanta,  GA 

1.0000 

Ban-ow,  GA 

Bartow,  GA 

Can-oil,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta.  GA 

DeKalb,  GA 

»: 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560    Atlantic-Cape  May,  NJ  

1.0833 

Atlanta,  NJ 

Cape  May,  NJ 

0580    Aubum-Opelika,  AL 

0.8517 

Lee,  AL 

0600    Augusta-Aiken,  GA-SC  

0.9698 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 

0640    Austin-San  Marcos,  TX 

0.9525 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0680    Bakersfield,  CA  

0.9956 

Kem,  CA 

0720    Baltimore,  MD  

0.9924 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

0 

Hartord,  MD 

Howard,  MD 

Queen  Anne's,  MD 

0733    Bangor,  ME. 

Penobscot,  ME 

0.9925 

Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas — Continued 


Urt>an  area 

Wage 

(constituent  counties) 

index 

0743    BamstaWe-Yamfiouth,  MA  ... 

1.2859 

Bamstable,  MA 

0760    Baton  Rouge,  LA  

08254 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

0840    Beaumont-Port  Arthur,  TX  .. 

0.8480 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860    Bellingham,  WA  

1.1802 

Whatcom.  WA 

0870    Benton  Hartwr,  Ml  

0.8862 

Bemen,  Ml 

0875    Bergen-Passaic,  NJ  

1.1623 

Bergen,  NJ 

Passaic,  NJ 

0880    Billings,  MT  

08865 

Yellowstone,  MT 

0920    Bik)xi-Gutfport-Pascagoula, 

MS 

0.9065 

Hancock,  MS  , 

Harrison,  MS 

Jackson,  MS 

0960    Binghamton,  NY 

0.8546 

Broome,  NY 

Tioga.  NY 

1000    Birmingham,  AL  -... 

0.9226 

Blount,  AL 

Jefferson.  AL 

St.  Clair,  AL 

Shelby,  AL 

1010    Bismarck,  ND  

0.7997 

Burteigh,  ND 

Morton,  ND 

1020    Bloomington,  IN  , 

0.8944 

Monroe,  IN 

1040    Bkwmington-htormal,  IL  

0.8867 

McLean,  IL 

1080    Boise  City.  ID 

0.9246 

Ada,  ID 

Canyon,  ID 

1 1 23    Boston-Worcester-Law- 

rence-Lowell-Brockton,     MA-NH 

(NH  Hospitals) 

1.1239 

Bristol,  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough.  NH 

Menimack,  NH 
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Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Rockingham,  NH 

Strafford,  NH 

1125    Boulder-Longmont,  CO  

1.0092 

Boulder,  CO 

1145    Brazoria,  TX  

0.8170 

Brazoria,  TX 

1150    Bremerton,  WA  

1.0573 

Kitsap,  WA 

1240    Brownsville-Harlingen-San 

Benito,  TX  

1.0204 

Cameron,  TX 

1260    Bryan-College  Station.  TX 

Brazos,  TX 
1280    Buffalo-Niagara  Falls,  NY  .. 

Erie,  NY 

Niagara,  NY 
1303    Buriington,  VT 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
1310    Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
1320    Canton-Massillon,  OH 

Can-oil.  OH 

Stark,  OH 
1350    Casper,  WY 

Natrona,  WY 
1360    Cedar  Rapids,  lA  

Linn,  lA 
1400    Champaign-Urbana,  IL 

Champaign,  IL 
1440    Charleston-North     Charies- 

ton,  SC  

Beri<eley,  SC 

Charieston,  SC 

Dorchester,  SC 
1480    Charieston,  WV 

Kanawha,  WV 

Putnam,  WV 
1520    Chariotte-Gastonfa-Rock 

Hill.  NC-SC 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

York,  SC 
1540    Chariottesville,  VA 

Albemarie,  VA 

Chariottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 
1560    Chattanooga,  TN-GA  

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 
1580    Cheyenne,  WY 

Laramie,  WY 
1600    Chkago,  IL 

Cook,  IL 

DeKalb.  IL 

DuPage,  IL 


0.9008 
0.9574 

0.9742 
0.4175 


0.9103 

0.9187 
0.8909 
0.9881 

0.9282 
0.8730 
0.9739 


1.0065 


0.8961 


0.9187 
1.0982 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 

Wage 
index 

Grundy,  IL 
Kane,  IL 

Kendall.  IL 

Lake,  IL 

McHenry,  IL 
Will,  IL 

1620    Chico-Paradise,  CA  

1.0206 

Butte,  CA 

1640    Cincinnati,  OH-KY-IN  

'    0  9425 

Deartwm,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 
Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 
1660    Clari(sville-Hopkinsville,  TN- 

KY  

Christian,  KY 

Montgomery,  TN 
1680    Cleveland-Lorain-Elyria,  OH 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain.  OH 

Medina,  OH 
1 720    Cotorado  Springs,  CO 

El  Paso,  CO 
1740    Columbia,  MO  

Boone,  MO 
1760    Columbia,  SC 

Lexington,  SC 

Ri«»hland,  SC 
1800    Columbus,  GA-AL  

Russell,  AL 

Chattatroochee,  GA 

Harris,  GA 

Muscogee,  GA 
1840    Columbus,  OH  

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison.  OH 

Pickaway.  OH 
1880    Corpus  Christi,  TX  

Nueces,  TX 

San  Patricio,  TX 
1890    Corvallis,  OR 

Benton,  OR 
1900    Cumberiand,    MD-WV    (WV 

Hospital)  

Allegany.  MD 

Mineral,  WV 
1920    Dallas,  TX  

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 
1950    Danville,  VA  


0.8292 
0.9691 


0.9063 
0.8721 
0.8934 

0.8677 
0.9623 


0.8542 
1.1562 
0.8202 
0.9703 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


0.9071 


Urban  area 
(constituent  counties) 

Danville  City,  VA 

Pittsylvania,  VA 
1 960    Davenport-Moline-Rock     Is- 
land, lA-IL 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
2000    Dayton-Springfield,  OH  

Clari<,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
2020    Daytona  Beach,  FL  

Flagler,  FL 

Volusia,  FL 
2030    Decatur,  AL  

Lawrence,  AL 

Morgan,  AL 

2040    Decatur,  IL  

■  Macon,  IL 
2080    Denver,  CO  

Adams,  CO 

Arapahoe,  CO 

Broomfield,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 
2120    Des  Moines,  lA  

Dallas,  lA 

Polk.  lA 

Wanen,  lA 
2160    Detroit,  Ml  

Lapeer,  Ml 

Macomb.  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne,  Ml 
2180    Dothan,  AL 

Dale,  AL 

Houston,  AL 
2190    Dover,  DE  

Kent,  DE 
2200    Dubuque,  lA  

Dubuque,  lA 
2240    Duluth-Superior,  MN-WI 

St.  Louis,  MN 

Douglas,  Wl 
2281    Dutchess  County,  NY  

Dutdiess,  NY 
2290    Eau  Claire,  Wl 

Chippewa,  Wl 

Eau  Claire,  Wl 
2320    El  Paso.  TX 

El  Paso,  TX 
2330    Elkhart-Goshen,  IN  

Elkhart,  IN 
2335    Elmira,  NY 

Chemung,  NY 
2340    Enid.  OK 

Garfiekl,  OK 
2360    Erie,  PA 

Erie,  PA 
2400    Eugene-Springfield,  OR  

Lane,  OR 
2440    Evansville-Henderson,      IN- 
KY (IN  Hospitals)  

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 


Wage 
index 


0.8728 
0.9391 

0.9183 

0.8858 

0.8321 
1.0747 


0.9024 


1.0070 


0.7894 

0.9844 
0.8922 
1.0145 

1.0937 
0.9204 

0.9242 
0.9822 
0.8546 
0.8593 
0.8613 
1.1501 

0.8782 
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Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G. — Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Henderson,  KY 

2520    Fargo-Moorbead,  ND-MN  ... 

0.9624 

Clay,  MN 

Cass,  ND 

2560    Fayetteville,  NC 

0.8933 

Cumberiand.  NC 

2580    Fayetteville-Springdale-Rog- 

ers  AR  

0.8016 

Benton,  AR 

Washington,  AR 

2620    Flagstaff,  AZ-UT 

1.1378 

Coconino,  AZ 

Kane,  UT 

2640    Flint.  Ml  

1.0900 

Genesee,  Ml 

2650    Florence,  AL 

0.7751 

Colbert,  AL 

Lauderdale,  AL  . 

2655    Florence,  SC  

0.8739 

Fkjrence,  SC 

2670    Fort  Cdlins-Loveland,  CO  .. 

1.0173 

Larimer,  CO 

2680    Ft.  Lauderdale,  FL  

1.0168 

Broward,  FL 

2700    Fort  Myers-Cape  Coral,  FL 

0.9851 

Lee,  FL 

2710    Fort  Pierce-Port  St.  Lucie. 

FL 

1.0028 

Martin,  FL 

St.  Lucie,  FL 

2720    Fort  Smith,  AR-OK 

0.7741 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 

2750    Fort  Walton  Beach,  FL 

0.8905 

Okaloosa,  FL 

2760    Fort  Wayne,  IN 

0.9649 

Adams,  IN 

Anen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells.  IN 

Whitley,  IN 

2800    Forth  Worth-Ariington,  TX  ... 

0.9243 

Hood,  TX 

Johnson,  TX 

Partner,  TX 

Tarrant,  TX 

2840    Fresno.  CA 

1.0130 

Fresno,  CA 

Madera,  CA 

2880    Gadsden,  AL 

0.8254 

Etowah,  AL 

2900    Gainesville,  FL  

0.8846 

Alachua,  FL 

2920    Galveston-Texas  City,  TX  ... 

0.9335 

Galveston,  TX 

2960    Gary,  IN 

0.9437 

Lake,  IN 

Porter,  IN 

2975    Glens  Falls,  NY 

0.8546 

Warren,  NY 

Washington,  NY 

2980    Goldsboro,  NC  

0.8656 

Wayne,  NC 

2985    Grand  Fori«,  ND-MN 

0.8670 

Polk,  MN 

Grand  Fortes,  ND 

2995    Grand  Junctkjn,  CO 

0.9661 

Mesa,  CO 

Urban  area 

Wage 

(constituent  counties) 

Index 

3000    Grand      Rapids-Muskegon- 

Holland.  Ml 

0.9372 

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

3040    Great  Falls,  MT  

0.8843 

Cascade,  MT 

3060    Greeley.  CO 

0.9409 

Weld,  CO 

3080    Green  Bay.  Wl  

0.9498 

Brown,  Wl 

3120    Greensboro-Winston-Salem- 

High  Point,  NC  

0.8506 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

■ 

Yadkin,  NC 

3150    Greenville,  NC 

0.9595 

Pitt,  NC 

3160    Greenville-Spartanburg-An- 

derson, SC  

0.9264 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Ptekens,  SC 

Spartanburg,  SC 

3180    Hagerstown,  MD  

0.9208 

Washington,  MD 

3200    Hamilton-Middletown,  OH  ... 

0.9211 

Butler,  OH 

3240    Harrisburg-Lebanon-Car- 

lisle,  PA 

0.9153 

Cumberiand,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 

3283    Hartford,  CT  

1.2166 

Hartford,  CT 

Utchfield,  CT 

Mkldlesex,  CT 

Tolland,  CT 

3285    Hattiesburg,  MS  

0.7812 

Fonest,  MS 

Lamar,  MS 

3290    Hickory-Morganton-Lenoir, 

NC  

0.9065 

Alexander,  NC 

Burice,  NC 

Caldwell,  NC 

Catawba,  NC 

3320    Honolulu,  HI  

1.1142 

Honolulu,  HI 

3350    Houma,  LA  

0.7743 

Lafourche.  LA 

Terrebonne,  LA 

3360    Houston,  TX  „ 

0.9572 

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty.  TX 

Montgomery,  TX 

Waller,  TX 

3400    Huntington-Ashland,       WV- 

KY-OH 

0.9594 

Boyd,  KY 

Urban  area 

Wage 

(constituent  counties) 

index 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell.  WV 

Wayne,  WV 

3440    Huntsville,  AL 

0.9213 

Limestone,  AL 

Madison,  AL 

3480    Indianapolis.  IN  

0.9921 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

# 

Morgan,  IN 

Shelby,  IN 

3500    Iowa  City,  lA 

0.9579 

Johnson,  lA 

3520    Jackson,  Ml 

0.9019 

Jackson,  Ml 

3560    Jackson,  MS  

0.8388 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

3580    Jackson,  TN  

0.8579 

Madison,  TN 

Chester,  TN 

3600    Jacksonville,  FL  

0.9342 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

3605    Jacksonville,  NC  

0.8566 

Onstow,  NC 

3610    Jamestown,  NY 

0.8546 

Chautauqua,  NY 

3620    Janesville-Betoit,  Wl 

0.9318 

Rock,  Wl 

3640    Jersey  City,  NJ 

1.1173 

Hudson,  NJ 

3660    Johnson         Clty-Kingsport- 

Bristol  TN-VA  .'. 

0.8348 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unk»i,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott.  VA 

Washington,  VA 

3680    Johnstown,  PA 

0.8415 

Cambria,  PA 

Somerset,  PA 

3700    Jonesboro,  AR  

0.7741 

Craighead,  AR 

3710    Joplin,  MO 

0.8715 

Jasper,  MO 

Newton.  MO 

3720    Kalamazoo-Battlecreek,  Ml 

1.0526 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740    Kankakee,  IL 

1.1044 

Kankakee,  IL 

3760    Kansas  City,  KS-MO 

0.9525 

Johnson,  KS 

Leavenworth,  KS 

/ 

Miami,  KS 
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Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Wyandotte,  KS 

Cass,  MO 

Clay.  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800    Kenosha,  Wl  

0.9799 

Kenosha,  Wl 

3810    Killeen-Temple,  TX  

0.9197 

Bell.  TX 

Coryell,  TX 

3840    Knoxville,  TN 

0.8963 

Andeson,  TN 
Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 

3850    Ko)<omo,  IN  

0.9080 

Howard,  IN 

Tipton,  IN 

3870    La  Crosse,  WI-MN  

0  9234 

Houston,  MN 

La  Crosse,  Wl 

3880    Lafayette,  LA 

0.8250 

Acadia,  LA                 •" 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920    Lafayette,  IN 

0  9027 

Clinton,  IN 

Tippecanoe,  IN 

3960    Uke  Charles,  LA  

0.8453 

Calcasieu,  LA 

3980    Lakeland-Winter  Haven,  FL 

0.8846 

Polk,  FL 

4000    Lancaster,  PA  

0.9300 

Lancaster,  PA 

4040    Lansing-East  Lansing,  Ml  ... 

0.9245 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 

4080    Laredo,  TX  

0.8123 

Webb,  TX 

4100    Las  Cmces,  NM  

0.8509 

Dona  Ana,  NM 

4120    Las  Vegas,  NV-AZ 

1.1426 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150    Lawrence,  KS 

0.8712 

Douglas,  KS 

4200    Lawton,  OK  

0.8300 

Comanche,  OK 

4243    Lewiston-Aubum,  ME 

0.9364 

Androscoggin,  ME 

4280    Lexington,  KY 

0.8599 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 

4320    Uma,  OH 

0.9432 

Allen,  OH 

Auglaize,  OH 

4360    Lincoln,  NE 

1.0074 

Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 

Lancaster,  NE 
4400    Uttle       Rock-North      Little 

Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
4420    Longview-Marshall,  TX  

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
4480    Los    Angeles-Long    Beach, 

CA  

Los  Angeles,  CA 
4520    Louisville,  KY-IN 

Clark.  IN 

Ftoyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
4600    Lubbock,  TX 

Lubbock,  TX 
4640    Lynchburg,  VA  

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
4680    Macon,  GA  

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
4720    Madison,  Wl  

Dane,  Wl 
4800    Mansfield,  OH  

Crawford,  OH 

Richland,  OH 
4840    Mayaguez,  PR  

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAllen-Edinburg-Mission, 

TX 

Hidalgo,  TX 
4890    Medford-Ashland,  OR  

Jackson,  OR 
4900    Melboume-Titusville-Palm 

Bay,  FL 

Brevard,  Fl 
4920    Memphis,  TN-AR-MS 

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
4940    Merced,  CA  

Merced,  CA 
5000    Miami,  FL  

Dade,  FL 
5015    Middlesex-Somerset- 
Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 


Wagie 
index 


0.8882 

0.9116 

1.1607 
0.9149 


0.8308 
0.9177 


0.9005 


1.0208 
0.9034 

0.4767 


0.9060 
1.0815 

0.9775 
0.9300 


0.9956 
0.9862 

1.1407 


TABLE  4G.— PRE-RECLASSIFIED  WAGE 

Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 

Somerset,  NJ 
5080    Milwaukee-Waukesha.  Wl  . 

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 
5120    Minneapolis-St.    Paul,    MN 

Wl 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherburne,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 
5140    Missoula.  MT 

Missoula.  MT 
5160    Mobile,  AL  

Baldwin,  AL 

Mobile,  AL 
5170    Modesto,  CA  

Stanislaus,  CA 
5190    Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean,  NJ 
5200    Monroe,  LA  

Ouachita,  LA 
5240    Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
5280    Muncie,  IN 

Delaware,  IN 
5330    Myrtle  Beach,  SC 

Hony,  SC 
5345    Naples,  FL 

Collier.  FL 
5360    Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Rot)ertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson.  TN 
5380    Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk,  NY 
5483    New         Haven-Bridgeport- 

Stamford-Watertjury-Danbury, 

CT  

Fairfield,  CT 

New  Haven,  CT 
5523    New  London-Nonwich,  CT  ... 

New  London,  CT 
5560    New  Orieans,  LA 

Jefferson,  LA 

Orieans,  LA 

Plaquemines,  LA 

St.  Bemard,  LA 

St.  Chartes,  LA 

St.  James,  LA 

St.  John  The  Baptist.  LA 


Wage 
index 


0.9862 


1.1034 


0.8806 
0.7927 

1.1313 
1.0934 

0.7956 
0.7835 

0.8782 
0.8926 
0.9840 
0.9809 


1.2976 

1.2452 

1.2166 
0.9148 
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TABLE  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


St.  Tammany,  LA 
5600    f^w  Yori<.  NY  

Bronx,  NY 

Kings,  NY 

New  Yori(,  NY 

Putnam.  NY 

Queens,  NY 

Rk:hmond,  NY 

Rockland,  NY 

Westchester,  NY 
5640    Newari<,  NJ  

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Unk>n,  NJ 

Warren,  K} 
5660    Newburgh,  NY-PA 

Orange,  NY 

Pike,  PA 
5720    Norfolk-Virginia  Beach-New- 
port News,  VA-NC  

Cunrituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City  VA 

Williamsburg  City,  VA 

Yori<,  VA 
5775    Oakland,  CA 

Alameda,  CA 

Contra  Costa,  CA 
5790    Ocala,  FL  

Marion,  FL 
5800    Odessa-Midland,  TX  

Ector,  TX 

Midland,  TX 
5880    Oklahoma  City,  OK  

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
5910    Olympia,  WA 

Thurston,  WA 
5920    Omaha,  NE-IA 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
5945    Orange  County,  CA  

Orange,  CA 
5960    Oriando,  FL 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
5990    Owensboro,  KY 

Daviess,  KY 
6015    Panama  City,  FL 

Bay,  FL 


Wage 
index 


1.3830 


1.1386 


1.1283 


0.8636 


1.5004 

0.9761 
0.9422 

0.9010 


1.1001 
0.9718 


1.1205 
0.9586 

0.8407 
0.8846 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


6020    Parkersburg-Marietta, 

OH 

Washington,  OH 
Wood,  V\^ 

6080    Pensacola,  FL 

Escambia,  FL 
Santa  Rosa.  FL 

6120    Peoria-Pekin.  IL  

Peoria.  IL 
Tazewell.  IL 
Woodford.  IL 
6160    Philadelphia,  PA-NJ  . 
Buriington,  NJ 
Camden,  NJ 
Gloucester,  NJ 
Salem,  NJ 
Bucks,  PA 
Chester.  PA 
Delaware.  PA 
Montgomery.  PA 
Philadelphia,  PA 
6200    Phoenix-Mesa,  AZ  .... 
Maricopa,  AZ 
Pinal,  AZ 

6240    Pine  Bluff,  AR  

Jefferson,  AR 

6280    Pittsburgh,  PA  

Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washington.  PA 
Westmoreland.  PA 

6323    Pittsfield.  MA  

Bert(shire.  MA 

6340    Pocatelk),  ID 

Bannock,  ID 

6360    Ponce,  PR 

Guayanilla,  PR 
Juana  Diaz,  PR 
Penuelas,  PR 
Ponce,  PR 
Vlllalba,  PR 
Yauco,  PR 

6403    Portland,  ME  

Cumberiand,  ME 
Sagadahoc,  ME 
Yori<.  ME 
6440    Portland-Vancouver. 

WA  

Clackamas.  OR 
Columbia.  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill,  OR 
Clark.  WA 
6483    Providence-Warwick-Paw 

tucket.  Rl 

Bristol.  Rl 
Kent.  Rl 
Newport.  Rl 
Providerx».  Rl 
Washington,  Rl 

6520    Provo-Orem,  UT 

Utah,  UT 

6560    Puebkj,  CO  

Pueblo,  CO 

6580    Punta  Gorda,  FL  

Chariotte,  FL 
6600    Racine.  Wl  


WV- 


Wage 
iridex 


0.8071 
0.8846 
0.8769 

1.0917 


1.0185 

0.7741 
0.8764 


1.0832 
0.9078 
0.4749 


OR- 


0.9958 


1  1162 


1.0995 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  /^eas— Continued 


Urban  area 
(constituent  counties) 


1.0016 
0.9063 
0.9493 
0.9204 


Racine,  Wl 
6640    Raleigh-Durtiam-Chapel 

Hill,  NC 

Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 
Orange,  NC 
Wake.  NC 

6660    Rapid  City,  SD  

Pennington,  SD 

6680    Reading,  PA , 

Berks,  PA 

6690    Redding,  CA 

Shasta,  CA 

6720    Reno,  NV  

Washoe,  NV 
6740    Rk:hland-Kennewk:k-Pasco, 

WA  

Benton,  WA 
Franklin,  WA 
6760    Rk:hmond-Petersburg,  VA  . 
Chartes  City  County,  VA 
Chesterfield,  VA 
Colonial  Heights  City,  VA 
Dinwiddle,  VA 
Goochland.  VA 
Hanover,  VA 
Henrico,  VA 
Hopewell  City,  VA 
New  Kent,  VA 
Petersburg  City.  VA 
Powhatan.  VA 
Prince  George,  VA 
Richmond  City,  VA 
6780    Riverside-San     Beriuirdino, 

CA  

Riverside,  CA 

San  Bemardino,  CA 

6800    Roanoke,  VA 

Botetourt,  VA 
Roanoke,  VA 
Roanoke  City,  VA 
Salem  City,  VA 

6820    Rochester,  MN  

Olmsted,  MN 

6840    Rochester,  NY 

Genesee,  NY 
Livingston,  NY 
Monroe,  NY 
Ontario,  NY 
Orieans,  NY 
Wayne,  NY 

6880    Rockford,  IL 

Boone,  IL 
Ogle,  IL 
Winnebago,  IL 

6895    Rocky  Mount,  NC 

Edgecomt)e,  NC 
Nash,  NC 

6920    Sacramento,  CA 

El  Dorado,  CA 
Placer,  CA 
Sacramento,  CA 
6960    Saginaw-Bay    City-Midland, 

Ml  

Bay,  Ml 
Midland,  Ml 
Saginaw,  Ml 
6980    St.  Cloud,  MN  


Wage 
index 


1.0073 


0.8841 
0.9018 
1.1389 
1.0714 

1.0599 

0.9377 


1.1293 

0.8735 

1.1770 
0.9530 


0.9704 


0.9034 


1.1879 


0.9594 


0.9508 
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Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Benton,  MN 

Steams,  MN 

7000    St.  Joseph,  MO  

0.9796 

Andrew,  MO 

Buchanan,  MO 

7040    St  Louis  MO-IL 

0.9025 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Wanren,  MO 

7080    Salem,  OR  

1.0524 

Marion,  OR 

Polk,  OR 

7120    Salinas,  CA  

1.4396 

Monterey,  CA 

7160    Salt  Lake  City-Ogden,  UT  ... 

0.9872 

Davis,  UT 

Salt  Lake.  UT 

Weber,  UT 

7200    San  Angelo.  TX 

0.8266 

Tom  Green,  TX 

7240    San  Antonio,  TX 

0.8852 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson.  TX 

7320    San  Diego,  CA 

1.1176 

San  Diego,  CA 

7360    San  Francisco,  CA 

1.4310 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

7400    San  Jose,  CA 

1.4603 

Santa  Clara.  CA 

7440    San  Juan-Bayamon,  PR  

0.4890 

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

• 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 
Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 
Los  Piedras,  PR 
Loiza,  PR 
Luguillo.  PR 
Manati,  PR 
Morovis,  PR 
Naguabo,  PR 
Naranjito,  PR 
Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja.  PR 
Trujillo  Alto,  PR 


Urt}an  area 
(constituent  counties) 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Robles,  CA  

San  Luis  Obispo,  CA 
7480    Santa  Barbara-Santa  Maria- 

Lompoc,  CA  

Santa  Barbara,  CA 
7485    Santa  Cnjz-Watsonville,  CA 

Santa  Cruz.  CA 
7490    Santa  Fe,  NM 

Los  Alamos,  NM 

Santa  Fe,  NM 
7500    Santa  Rosa,  CA  

Sonoma,  CA 
7510    Sarasota-Bradenton,  FL 

Manatee,  FL 

Sarasota,  FL 
7520    Savannah.  GA 

Bryan,  GA 

Chatham,  GA 

Effingham,  GA 
7560    Scranton — Wilkes-Barre — 

Hazleton,  PA  

Columbia.  PA 

Lackawanna,  PA 

Luzeme,  PA 

Wyoming.  PA 
7600    Seattle-Bellevue-Everett, 

WA  

Island,  WA 

King,  WA 

Snohomish,  WA 
7610    Sharon,  PA 

Mercer,  PA 
7620    Sheboygan,  Wl  

Shetx>ygan,  Wl 
7640    Sherman-Denison,  TX  

Grayson.  TX 
7680    Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
7720    Sioux  City,  lA-NE  

Woodbury,  lA 

Dakota,  NE 
7760    Sioux  Falls,  SD  

Lincoln,  SD 

Minnehaha,  SD 
7800    South  Bend,  IN  

St.  Joseph,  IN 
7840    Spokane,  WA 

Spokane,  WA 
7880    Springfield,  IL 

Menard,  IL 

Sangamon,  IL 
7920    Springfield,  MO  

Christian,  MO 

Greene,  MO 

Webster,  MO 
8003    Springfield,  MA 

Hampden,  MA 

Hampshire,  MA 
8050    State  College,  PA  

Centre,  PA 
8080    Steubenville-Weirton,     OH 

WV  (WV  Hospitals)  

Jefferson,  OH 

Brooke.  WV 


Wage 
index 


1.1454 

1.0483 
1.2977 
1.0611 

1.2801 
0.9793 

0.9530 
0.8415 


1.1526 

0.8415 
0.9204 
0.9482 
0.9119 

0.9028 

0.9345 

0.9860 
1.0940 
0.8980 

0.8447 

1.0832 
0.8775 
0.8431 


Urban  area 
(constituent  counties) 

Hancock,  WV 
8120    Stockton-Lodi,  CA 

San  Joaquin,  CA 
8140    Sumter,  SC  

Sumter,  SC 
8160    Syracuse,  NY 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 
8200    Tacoma,  WA  

Pierce,  WA 
8240    Tallahassee,  FL  

Gadsden,  FL 

Leon,  FL 
8280    Tampa-St.          Petersburg- 
Clearwater.  FL  

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
8320    Ten-e  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 
8360    Texari<ana,AR-Texarkana. 

TX 

Miller,  AR 

Bowie,  TX 
8400    Toledo,  OH 

Fulton,  OH 

Lucas,  OH 

Wood.  OH 
8440    Topeka,  KS  

Shawnee,  KS 
8480    Trenton.  NJ  

Mercer.  NJ 
8520    Tucson.  AZ 

Pima,  AZ 
8560    Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600    Tuscaloosa,  AL  

Tuscaloosa,  AL 
8640    Tyler,  TX  

Smith,  TX 
8680    Utica-Rome,  NY 

Hericimer,  NY 

Oneida,  NY 
8720    Vallejo-Fairfield-Napa,  CA  .. 

Napa.  CA 

Solano,  CA 
8735    Ventura,  CA  

Ventura,  CA 
8750    Victoria,  TX  

Vkrtoria,  TX 
8760    Vineland-Millville-Bridgeton, 

NJ  

Cumberiand,  Hi 
8780    Visalia-Tulare-Porterville, 

CA  

Tulare,  CA 
8800    Waco,  TX  

McLennan,  TX 
8840    Washington,        DC-MD-VA 

WV 

District  of  Columbia,  DC 


Wage 
index 


1.0549 
0.8478 
0.9457 

1.0526 
0.8846 

0.9087 

0.8782 

0.8176 
0.9525 

0.8997 
1.0528 
0.9017 
0.9113 


0.8217 
0.8766 
0.8546 

1.3410 

1.0444 
0.8084 

1.0447 

* 

0.9956 
0.8427 

1.0678 
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Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4G.— Pre-reclassified  Wage 
Index  for  Urban  Areas— Continued 


Table  4H.— Pre-reclassified  Wage 
Index  for  Rural  Areas— Continued 


Urban  area 
(constituent  counties) 


Calvert,  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Artington,  VA 

Clarice,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Pari<  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Beri<eley,  WV 

Jefferson,  WV 
8920    Waterioo-Cedar  Falls,  I A  .... 

Black  Hawk,  lA 
8940    Wausau,  Wl  

Marathon,  Wl 
8960    West     Palm     Beach-Boca 

Raton,  FL  

Palm  Beach,  FL 
9000    Wheeling,  WV-OH 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita,  KS  

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 
9080    Wichita  Falls,  TX 

Archer,  TX 

Wichita,  TX 
9140    Williamsport,  PA 


Wage 
index 


Urban  area 

Wage 

(constituent  counties) 

iridex 

Lycoming,  PA 

9160    Wilmington-Newark,  DE-MD 

1.0925 

New  Castle,  DE 

Cecil,  MD 

9200    Wilmington,  NC  

0.9579 

New  Hanover,  NC 

Brunswick,  NC 

9260    Yakima,  WA  

1  0526 

Yakinja,  WA 

9270    Yolo,  CA 

0.9956 

Yolo,  CA 

9280    Yorit,  PA 

0.9098 

Yori<,  PA 

9320    Youngstown-Wan-en,  OH  .... 

0.9248 

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 

9340    Yuba  City,  CA  

1  0236 

Sutter,  CA 

Yuba,  CA 

9360    Yuma,  AZ  

0.9017 

Yuma,  AZ 

Nonurban  area 


0.8431 
0.9731 


0.9758 


0.8027 


0.9275 


0.8385 


0.8415 


Table  4H.— Pre-reclassified  Wage 
INDEX  FOR  Rural  Areas 


Nonurban  area 

Wage 
index 

Alabama 

0  7470 

Alaska  

1  1958 

Arizona  

0  8906 

Arkansas 

0  7746 

California 

0  9907 

Colorado  

0  8897 

Connecticut 

Delaware 

1.2199 
0  9280 

Florida : 

0  8782 

Georgia  

0  8365 

Hawaii 

0  9896 

Idaho 

-     0.8907 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

^  New  Jersey 

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rico 

^  Rhode  Island  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  

Wisconsin  , 

Wyoming 


Wage 
index 


0.8282 
0.8770 
0.8278 
0.7860 
0.7922 
0.7478 
08995 
0.9175 
1.1234 
0.8807 
0.9223 
0.7795 
07793 
0.8530 
0.8326 
0.9758 
0.9944 


0.8314 

08530 

0.8355 

0.7536 

0.8756 

0.7577 

0.9939 

08429 

0.4037 

08489 
0.8093 
0.7945 
0.7673 
0.9034 
0.9278 
0.8542 
1  0242 
0.8008 
0.9130 
0.9137 


1  All  counties  within  the  State  are  classified 
as  urt}an. 


Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS) 


org 


MDC 


Type 


SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 


DRG  title 


CRANIOTOMY  AGE  >17  W  CC  

CRANIOTOMY  AGE  >17  W/0  CC  

•CRANIOTOMY  AGE  0-17 

•NO  LONGER  VALID 

•NO  LONGER  VALID 

CARPAL  TUNNEL  RELEASE 

PERIPH  &  CRANIAL  NEAVE  &  OTHER  NERV  SYST  PROC  W  CC 
PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/0  CC 

SPINAL  DISORDERS  &  INJURIES  

NERVOUS  SYSTEM  NEOPLASMS  W  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

INTRACRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT 

NONSPECIFIC  CVA  &  PRECEREBRAL  OCCLUSION  W/0  INFARCT  . 


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

3.5287 

7.9 

10.6 

2.0797 

4.1 

5.3 

1.9545 

12.7 

12.7 

0.0000 

0.0 

0.0 

0.0000 

0.0 

0.0 

0.7987 

2.1 

3.0 

2.6451 

6.7 

9.9 

1.5337 

1.9 

2.8 

1.3323 

4.7 

6.4 

1.2348 

4.8 

6.5 

0.8498 

3.0 

4.1 

0.9170 

4.5 

5.9 

0.8129 

4.0 

5.0 

1.2589 

4.7 

6.1 

0.9588 

3.9 

4.9 

•  Medicare  data  have  been  supplemented  by  data  from  19  States  for  low  volume  DRGs. 

••  DRGs  469  and  470  contain  cases  that  could  not  tie  assigned  to  valid  DRGs. 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS) — Continued 


DRG    MDC 


16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MEO 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

SURG 

2 

MED 

2 

MED 

2 

MED 

2 

MED 

2 

MED 

2 

MED 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

SURG 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

3 

MED 

4 

SURG 

4 

SURG 

4 

SURG 

4 

MED 

4 

MED 

DRG  title 


nonspecific  CEREBROVASCULAR  DISORDERS  W  CC  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC  

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS  

HYPERTENSIVE  ENCEPHALOPATHY  

NONTRAUMATIC  STUPOR  &  COMA 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  

SEIZURE  &  HEADACHE  AGE  0-17  

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC  

TRAUMATIC  STUPOR  &  COMA.  COMA  <1  HR  AGE  >17  W/O  CC  

•TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17 

•CONCUSSION  AGE  >17  W  CC 

CONCUSSION  AGE  >17  W/O  CC  

CONCUSSION  AGE  0-17  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

•EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS 

HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS 

NEUROLOGICAL  EYE  DISORDERS  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

•OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY   

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

•SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES  .. 

RHINOPLASTY  

T&A   PROC,    EXCEPT  TONSILLECTOMY   &/0R   ADENOIDECTOMY 

ONLY,  AGE  >17. 
T&A   PROC,    EXCEPT  TONSILLECTOMY   &/0R   •ADENOIDECTOMY 

ONLY,  AGE  0-17. 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  >17  

•TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  OR   PROCEDURES 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY 

DYSEQUILIBRIUM 

EPISTAXIS  

EPIGLOTTITIS 

OTITIS  MEDIA  &  URI  AGE  &C|t:17  W  CC  

OTITIS  MEDIA  &  URI  AGE  &gf;17  W/O  CC 

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS  

NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

•OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC  ., 

PULMONARY  EMBOLISM  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  


Relative 

Geometric 

Arithmetic 

weights 

mean  LOS 

mean  LOS 

1.2518 

4.8 

6.4 

0.6939 

2.5 

3.2 

0.9970 

4.2 

5.5 

0.6971 

2.8 

3.5 

2.7213 

8.0 

10.5 

1.5069 

5.0 

6.6 

1.0671 

3.9 

5.1 

0.8187 

3.2 

4.3 

1.0021 

3.7 

5.0 

0.6060 

2.5 

3.2 

1.4637 

2.3 

4.3 

1.3235 

3.2 

5.2 

1.3285 

4.4 

6.1 

0.7042 

2.7 

3.5 

0.3306 

2.0 

2.0 

0.8940 

3.1 

4.0 

0.5571 

2.0 

2.5 

0.2076 

1.6 

1.6 

0.9863 

3.7 

5.0 

0.6293 

2.5 

3.1 

0.6302 

1.2 

1.5 

1.0539 

2.5 

3.8 

0.4676 

1.9 

2.8 

0.6263 

1.5 

2.1 

0.8867 

2.6 

3.8 

0.3365 

1.6 

1.6 

0.7032 

1.9 

2.7 

0.5402 

2.4 

3.4 

0.6631 

4.0 

5.1 

0.7191 

2.5 

3.1 

0.7876 

3.4 

4.5 

0.5275 

2.4 

3.1 

0.2964 

2.9 

2.9 

1.7194 

3.2 

4.5 

0.8279 

1.5 

1.9 

0.8429 

1.9 

2.8 

0.7986 

1.5 

1.8 

1.2474 

2.2 

3.6 

0.4805 

3.2 

3.2 

0.9181 

2.0 

2.9 

0.9174 

1.9 

2.9 

1.0980 

2.4 

3.7 

0.2728 

1.5 

1.5 

0.9629 

1.9 

2.7 

0.2077 

1.5 

1.5 

1.2166 

3.0 

5.1 

0.2942 

1.3 

1.3 

1.3651 

3.0 

4.4 

1.3020 

4.3 

6.5 

0.5691 

2.3 

2.8 

0.5755 

2.4 

3.1 

0.7751 

2.9 

3.7 

0.6481 

3.1 

3.9 

0.4951 

2.5 

3.0 

0.3243 

1.9 

2.3 

0.6908 

2.4 

3.4 

0.6909 

2.6 

3.4 

0.8128 

3.3 

4.5 

0.3344 

2.1 

2.1 

3.0248 

7.7 

10.0 

2.7935 

8.4 

11.1 

1.2268 

3.5 

4.8 

1.2641 

5.6 

6.6 

1.5867 

6.7 

8.5 

*  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  DRGs. 

"  DRGs  469  and  470  contain  cases  t^at  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases.  . 

Note  2:  Antfunelic  mean  is  presented  tor  informational  purposes  only 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  ottier  patients. 
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Table  5.— Ust  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS)— Continued 


pRG 


80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 


100 
101 
102 

!1 

105 

106 
107 
108 
109 
110 
111 
112 
113 

114 

115 

116 
117 
118 

119 
120 
121 

122  . 

123  . 

124  . 

125  . 


MDC 


4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
PRE 
5 


Type 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 
MED 

MED 

MED 
MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 


DRG  title 


RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC 

•RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  W  CC 

MAJOR  CHEST  TRAUMA  W/O  CC 

PLEURAL  EFFUSION  W  CC 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 

INTERSTITIAL  LUNG  DISEASE  W  CC  

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  W  CC 

PNEUMOTHORAX  W/O  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC 

•BRONCHITIS  &  ASTHMA  AGE  0-17  

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC  

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC    

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  

HEART  TRANSPLANT  

CARDIAC  VALVE  &  OTH  MAJOR  CARDIOTHORACIC  PROC  W  CARD 
CATH. 

CARDIAC  VALVE  &  OTH  MAJOR  CARDIOTHORACIC  PROC  W/O 
CARD  CATH. 

CORONARY  BYPASS  W  PTCA 

CORONARY  BYPASS  W  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES 

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  . 

M/UOR  CARDIOVASCULAR  PROCEDURES  W/O  CC  .... 

NO  LONGER  VALID  

AMPUTATION   FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER 
LIMB  &  TOE. 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

PRM  CARD  PACEM  IMPL  W  AMI/HR/SHOCK  OR  AICD  LEAD  OR 
GNRTR. 

OTHER  PERMANENT  CARDIAC  PACEMAKER  IMPLANT  

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT- 
CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING  

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES  

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP,  DISCHARGED 

ALIVE. 
CIRCULATORY    DISORDERS    W    AMI    W/O    MAJOR    COMP     DIS- 
CHARGED ALIVE. 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED  

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COM- 
PLEX DIAG. 
CIRCULATORY  DISORDERS   EXCEPT  AMI,   W  CARD  CATH   W/O 
COMPLEX  DIAG. 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST.  UNEXPLAINED  

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/O  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DisORDERS  AGE  >i7  W  CC 
CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O 
CC. 


Relative 
weights 


0.8340 
1.5139 
1.3626 
0.9511 
0.5304 
1.1847 
0.6805 
1.3301 
0.8869 
1.0374 
0.6097 
0.7390 
1.1938 
0.7123 
1.1256 
0.6112 
0.7403 
0.5464 
0.9560 
0.6974 
0.5185 
0.8582 
0.5363 
18.5203 
7.9220 

5.7134 


Geometric 
mean  LOS 


4.3 
6.1 
5.1 
4.3 
2.6 
4.8 
2.8 
4.8 
4.1 
4.9 
3.4 
3.1 
50 
3.3 
4.7 
3.0 
3.7 
2.9 
3.7 
2.4 
1.7 
3.3 
2.1 
25.9 
12.2 

8.2 


Arithmetic 
mean  LOS 


7.2710 

9.6 

5.3525 

9.2 

5.3651 

7.3 

3.9294 

6.7 

4.0328 

6.3 

2.4669 

3.2 

0.0000 

0.0 

2.9875 

10.4 

1.6337 

6.4 

3.5189 

5.0 

2.3407 

3.1 

1.3838 

2.6 

1.5967 

2.0 

1.3679 

3.2 

2.3033 

5.6 

1.6033 

5.3 

1.0202 

2.9 

1.5486 

2.9 

1.4273 

3.3 

1.0885 

2.2 

2.5295 

9.3 

1.0072 

4.1 

0.7226 

4.6 

1.0089 

1.7 

0.9430 

4.5 

0.5634 

3.4 

0.6364 

2.3 

0.5502 

1.8 

0.5905 

2.5 

0.9196 

3.4 

0.5698 

2.2 

5.4 
6.1 
6.9 
5.4 
3.3 
6.3 
3.6 
6.3 
5.1 
5.9 
4.0 
5.1 
6.3 
4.0 
6.3 
3.8 
4.6 
3.5 
3.7 
3.2 
2.1 
4.4 
2.6 
42.1 
14.4 

9.9 

11.4 
10.5 
9.8 
7.7 
8.9 
4.1 
0.0 
13.3 

8.7 
7.5 

4.4 
4.3 
2.9 
5.4 
9.0 
6.6 

3.7 

4.8 
4.4 

2.8 

11.8 
5.3 
5.5 
2.6 
5.7 
4.1 
2.9 
2.3 
3.2 
4.5 
2.7 


■  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  DRGs. 

••  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 
■  Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 
I  Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (L0S>— Continued 


drg 


MDC 


Type 


DRG  title 


Relative 
weights 


Geometric 
mean  LOS 


Arittimetic 
mean  LOS 


137  . 

138  . 

139  . 

140  . 

141  . 

142  . 

143  . 

144  . 

145  . 

146  . 

147  . 

148  . 

149  . 

150  . 

151  . 

152  . 

153  . 

154  . 

155  . 

156  . 

157  . 

158  . 

159  . 

160  . 

161  . 

162  . 

163  . 

164  . 

165  . 

166  . 

167  . 

168  . 

169  . 

170  . 

171  . 

172  . 

173  . 

174  . 

175  . 

176  . 

177  . 
178 
179  . 
180 
181  . 
182 

183 

184 
185 

186 

187 
188 
189 
190 
191 
192 
193 


MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 
MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 


•CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/0  CC 

ANGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC  

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

RECTAL  RESECTION  W  CC 

RECTAL  RESECTION  W/O  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

PERITONEAL  ADHESIOLYSIS  W  CC  

PERITONEAL  ADHESIOLYSIS  W/O  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W 

CC 
STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17 

W/O  CC. 
•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17 

ANAL  &  STOMAL  PROCEDURES  W  CC  

ANAL  &  STOMAL  PROCEDURES  W/O  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W 

CC 
HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17 
-  W/O  CC. 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC  .... 

•HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC 

MOUTH  PROCEDURES  W  CC 

MOUTH  PROCEDURES  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC  

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/O  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER  

UNCOMPLICATED  PEPTIC  ULCER  W  CC 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC  

INFLAMMATORY  BOWEL  DISEASE  

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC   

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

WCC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 

W/O  CC. 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 

AGE>17. 
•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 

AGE  0-17. 

DENTAL  EXTRACTIONS  &  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC  

BILIARY  TRACT  PROC   EXCEPT  ONLY  CHOLECYST  W  OR  W/O 

C.D.E.  W  CC. 


0.8156 
0.8289 
0.5120 
0.5240 
0.7408 
0.5706 
0.5435 
1.2176 
0.5742 
2.7198 
1.5267 
3.3748 
1.4487 
2.8525 
1.2952 
1.8931 
1.1262 
3.9961 

1.2946 

0.8400 
1.3070 
0.6472 
1.3654 

0.8170 

1.1598 
0.6396 
0.6892 
2.3154 
1.2218 
1.4244 
0.8841 
1.3135 
0.7487 
2.8023 
1.1816 
1.3576 
0.7524 
0.9942 
0.5541 
1.0918 
0.9182 
0.6879 
1.0800 
0.9562 
0.5332 
0.8153 

0.5710 

0.4874 
0.8680 

0.3202 

0.7731 
1.1000 
0.5936 
0.8080 
4.2734 
1.7906 
3.4000 


3.3 
3.1 
2.0 
2.0 
2.8 
2.1 
1.7 
3.9 
2.0 
8.8 
5.6 
10.1 
5.8 
9.2 
4.4 
6.9 
4.7 
9.9 

3.0 

6.0 
4.0 
2.0 
3.8 

2.2 

3.0 
1.6 
2.1 
7.0 
3.8 
3.6 
2.0 
3.3 
1.8 
7.5 
3.3 
5.2 
2.8 
3.9 
2.5 
4.1 
3.7 
2.6 
4.6 
4.2 
2.8 
3.4 

2.3 

2.3 
3.3 

2.9 

3.0 
4.1 
2.4 
3.7 
9.8 
4.7 
10.4 


3.3 
4.0 
2.5 
2.5 
3.6 
2.6 
2.1 
5.6 
2.6 

10.3 
6.2 

12.3 
6.3 

11.3 
5.6 
8.4 
5.3 

13.3 

4.1 

6.0 
5.8 
2.6 
5.1 

2.7 

4.3 
1.9 
2.1 
8.4 
4.5 
4.7 
2.4 
4.9 
2.4 
10.9 
4.3 
7.0 
3.8 
4.8 
2.9 
5.2 
4.6 
3.1 
6.0 
5.5 
3.4 
4.4 

2.9 

3.2 
4.7 

2.9 

4.0 
5.6 
3.1 
5.2 

13.9 
6.2 

12.8 


'Msdicare  data  have  been  supplemented  by  data  frofn  19  States  tor  low  volume  DRGs. 

**  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patierHs. 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

ARITHMETIC  Mean  Length  of  Stay  (LOS)— Continued 


194 

196 
196 
197 

196 

198 
200 

201 
202 
203 
204 
205 
206 
207 
208 
209 

210 

211 

212 
213 

214  . 
215 

216  . 

217  . 

218  . 

219  . 

220  . 

221  . 

222  . 

223  . 

224  . 

225  . 

226  . 

227  . 

228  . 

229  . 

230  . 

231  . 

232  . 

233  . 

234  . 

235  .. 

236  .. 

237  .. 

238  .. 

239  .. 

240  .. 

241  .. 


SURG 

SURG 
SURG 
SURG 

SURG 

SURG 
SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 
SURG 
SURG 
SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 
MED 


DRG  title 


BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O 
C.D.E.  W/O  CC. 

CHOLECYSTECTOMY  W  C.D.E.  W  CC 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/6  C.D.E.  W 

CC 
CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O 

CC. 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 
HEPATOBILIARY     DIAGNOSTIC     PROCEDURE     FOR    NON-MALIG- 
NANCY. 
OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  

DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR,ALC  HEPA  W  CC   .... 
DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR,ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER 

EXTREMITY. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W 

CC. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O 

CC. 
•HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 
AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 
DISORDERS. 

NO  LONGER  VALID  

NO  LONGER  VALID  

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TIS- 
SUE. 
WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.FOR  MUSCSKELET  & 

CONN  TISS  DIS. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE 

>17WCC. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE 

>17W/OCC. 
•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE 
0-17. 

NO  LONGER  VALID  

NO  LONGER  VALID  

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY 

PROC  W  CC. 
SHOULDER.ELBOW    OR     FOREARM     PROCEXC     MAJOR    JOINT 
PROC,  W/O  CC. 

FOOT  PROCEDURES  

SOFT  TISSUE  PROCEDURES  W  CC  

SOFT  TISSUE  PROCEDURES  W/O  CC  

M/UOR  THUMB  OR  JOINT  PROC,OR  OTH  HAND  OFI  WRIST  PROC 

WCC. 
HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC 
LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  & 
FEMUR. 

•NO  LONGER  VALID 

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W  Cc'"Z 
OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/O  CC  . 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH  . 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS 
MALIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 


Relative 
weights 


Geometric 
mean  LOS 


1.5934 

3.0458 
1.6025 
2.5296 

1.1732 

2.3704 
3.0260 

3.6753 
1.3013 
1.3407 
1.1582 
1.1970 
0.7045 
1.1443 
0.6540 
2.0199 

1.8335 

1.2446 

0.8436 
1.8736 

0.0000 
0.0000 
2.0981 

2.9860 

1.5612 

1.0187 

0.5819 

0.0000 
00000 
1.0493 

0.7841 

1.1638 
1.5413 
0.8139 
1.1547 

0.6975 
1.3026 

0.0000 
0.9638 
1.9896 
1.1937 
0.7516 
0.7299 
0.5948 
1.3446 
1.0524 

1.3065 
0.6297 


5.7 

8.7 
4.8 
7.5 

3.8 

6.9 
6.7 

10.2 
4.8 
5.0 
4.4 
4.6 
2.9 
4.0 
2.3 
.   4.4 

6.1 

4.5 

11.1 
6.7 

0.0 
0.0 
5.0 

9.1 

4.3 

2.7 

5.3 

0.0 
0.0 
2.2 

1.6 

3.6 
4.5 
2.1 
2.7 

1.8 
3.6 

0.0 
1.8 
5.0 
2.2 
3.8 
3.9 
2.9 
6.5 
5.1 

4.9 
3.0 


Arithmetic 
mean  LOS 


6.8 

10.6 
5.6 
9.2 

4.4 

9.8 
10.6 

14.2 
6.4 
6.7 
5.8 
6.2 
3.8 
5.3 
2.9 
4.9 

7.0 

4.9 

11.1 
9.2 

0.0 
0.0 
8.0 

13.5 

5.5 

3.2 

5.3 

0.0 
0.0 
3.0 

1.9 

5.3 
6.5 
2.6 
4.2 

2.3 
5.6 

0.0 
2.7 
7.4 
3.1 
5.0 
4.8 
3.7 
8.7 
6.4 

6.7 
3.8 


•  Medicare  data  have  b^en  supptemented  by  data  from  1 9  States  for  low  volume  DRGs. 

*•  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geometric  moan  is  used  only  to  determine  payment  for  transfer  cases. 

Note  2:  Arithmetic  mean  is  presented  tor  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  tor  other  patients 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS)— Continued 


ORG 


mdc 


Type 


DRG  title 


Relative 

Geometric 

Arittimetic 

weights 

mean  LOS 

mean  LOS 

1.1573 

5.3 

7.0 

0.7535 

3.7 

4.7 

0.7092 

3.7 

4.7 

0.4741 

2.6 

3.3 

0.5937 

2.9 

3.7 

0.5672 

2.6 

3.3 

0.8503 

3.8 

4.9 

0.6710 

2.5 

3.6 

0.7034 

3.2 

4.1 

0.4539 

2.3 

2.8 

0.2526 

1.8 

1.8 

0.7512 

3.7 

4.7 

0.4417 

2.6 

3.2 

0.2943 

2.9 

2.9 

0.8116 

3.8 

5.1 

0.8851 

2.1 

2.6 

0.6978 

1.6 

1.8 

0.9337 

1.8 

2.7 

0.6794 

1.2 

1.4 

08947 

1.6 

2.1 

0.9466 

2.9 

4.3 

2.1904 

9.0 

12.2 

1.0940 

5.2 

6.8 

1.5921 

4.2 

6.6 

0.8719 

i.3 

3.2 

0.9515 

2.9 

4.5 

1.1516 

2.5 

3.9 

1.7647 

6.0 

8.6 

0.8085 

2.5 

3.6 

1.0219 

5.6 

7.2 

1.0084 

4.6 

6.0 

0.6167 

3.0 

3.9 

1.1449 

4.7 

6.5 

0.573ff 

2.4 

3.5 

0.6410 

3.5 

4.5 

0.8738 

4.7 

5.8 

0.5391 

3.5 

4.2 

0.7687 

4.0 

5.3 

0.7035 

3.2 

4.1 

0.4810 

2.3 

2.9 

0.2558 

2.2 

2.2 

0.7271 

3.5 

4.7 

0.4172 

2.3 

2.9 

2.0611 

7.9 

10.6 

2.0223 

4.4 

5.9 

1.8651 

7.7 

10.3 

2.1578 

3.9 

5.0 

0.9427 

1.8 

2.7 

0.8874 

1.7 

2.2 

0.6425 

1.4 

1.6 

2.7077 

7.2 

10.5 

1.3678 

3.2 

4.7 

0.7632 

3.4 

4.5 

242 
243 
244 
245 
246 
247 

248 
249 

250 

251. 

252 
253 

254 

255 
256 

257 
258 
259 
260 
261 

262 
263 
264 

265 

266 


8 

MED 

8 

MED 

8 

MED 

8 

MED 

8 

MED 

8 

MED 

8 

MED 

8 

MED 

MED 

MED 

MED 
MED 

MED 

MED 
MED 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 
SURG 
SURG 

SURG 

SURG 


267  .... 

9 

SURG 

268  .... 

9 

SURG 

269  .... 

9 

SURG 

270  .... 

9 

SURG 

271  .... 

9 

MED 

272  .... 

9 

MED 

273  .... 

9 

MED 

274  .... 

9 

MED 

275    ... 

9 

MED 

276  .... 

9 

MED 

277  .... 

9 

MED 

278  .... 

9 

MED 

279  .... 

9 

MED 

280    ... 

9 

MED 

281   .... 

9 

MED 

282  ... 

9 

MED 

283  .... 

9 

MED 

284  .... 

9 

MED 

285 

10 

SURG 

286  .... 

10 

SURG 

287  .... 

10 

SURG 

288  .... 

10 

SURG 

289  .... 

10 

SURG 

290  .... 

10 

SURG 

291  .... 

10 

SURG 

292  .... 

10 

SURG 

293  .... 

10 

SURG 

294  .... 

10 

MED 

SEPTIC  ARTHRITIS  

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN 

TISSUE. 

TENDONITIS,  MYOSITIS  &  BURSITIS 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TIS- 
SUE. 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W 

CC 
FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/O 

CC 

*FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17  

FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W 

CC 
FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17 

W/O  CC. . 
•FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17 
OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DI- 
AGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL 

EXCISION. 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY   

SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC 
SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O 

CC 
SKIN    GRAFT    &/0R    DEBRID    EXCEPT    FOR    SKIN    ULCER    OR 

CELLULITIS  W  CC. 
SKIN    GRAFT    &/OR    DEBRID    EXCEPT    FOR    SKIN    ULCER    OR 

CELLULITIS  W/O  CC. 

PERIANAL  &  PILONIDAL  PROCEDURES  

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  _ 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W/O  CC  - 

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC 

MAJOR  SKIN  DISORDERS  W/O  CC  

MALIGNANT  BREAST  DISORDERS  W  CC  

MALIGNANT  BREAST  DISORDERS  W/O  CC  

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/O  CC  .". 

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  .... 
TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC 

•TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  0-17  

MINOR  SKIN  DISORDERS  W  CC  

MINOR  SKIN  DISORDERS  W/O  CC  

/VMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE.NUTRIT,&  METABOL 

DISORDERS. 

ADRENAL  &  PITUITARY  PROCEDURES  

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC.  NUTRIT  &  METAB 

DISORDERS. 

O.R.  PROCEDURES  FOR  OBESITY  

PARATHYROID  PROCEDURES  

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR  PROC  W  CC  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W/O  CC 

DIABETES  AGE  >35 


*  Medicare  data  have  been  supplemented  t>y  data  from  19  States  lor  low  volume  ORGs. 

"  DRGs  469  and  470  contain  cases  ttut  couk)  not  t>e  assigned  to  valid  DRGs 

Note  1 :  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note  2:  ArithfTtetic  mean  is  presented  for  informationai  purposes  o,-ily. 

Note  3:  Relalive  weigtits  are  t>ased  on  Medicare  patient  data  and  may  not  be  appropriate  for  ottier  patients 
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Table  5.— Ust  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS)— Continued 


org 


295 
296 
297 
298 
299 
300 
301 
302 
303 

304 

305 

306 

307 

308 

309 

310 

311 

3« 

313 

314 

315 

316 

317 

3118 

31^  . 

320 

321  . 

322  . 

323  . 

324  . 

325  . 

326  . 

327  . 

328  . 

329  . 

330  . 

331  . 

332  . 

333  . 

334  . 

335  . 

336  . 

337  . 

338  . 

339  . 

340  . 

341  . 

342  . 

343  . 

344  . 

34^  . 

346  .. 

347  .. 
346  .. 

349  .. 

350  .. 

351  .. 

352  .. 

1 


MDC 


10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

10 

MED 

11 

SURG 

11 

SURG 

11 


11 


Type 


SURG 
SURG 


11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

SURG 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

11 

MED 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

13 

SURG 

DRG  title 


DIABETES  AGE  0-35 ., 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  VV  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC 
NUTRITIONAL  &  MISC  METABOUC  DISORDERS  AGE  0-17 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  W  CC  

ENDOCRINE  DISORDERS  W/O  CC  

KIDNEY  TRANSPLANT  

KIDNEY.URETER  &   MAJOR   BLADDER   PROCEbuRES  FOR  NEa 

PLASM. 
KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W 

CC. 
KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O 
CC. 

PROSTATECTOMY  W  CC  

PROSTATECTOMY  W/O  CC  

MINOR  BLADDER  PROCEDURES  W  CC 

MINOR  BLADDER  PROCEDURES  W/O  CC  

TRANSURETHRAL  PROCEDURES  W  CC  

TRANSURETHRAL  PROCEDURES  W/O  CC    .... 

URETHRAL  PROCEDURES.  AGE  >17  W  CC  

URETHRAL  PROCEDURES.  AGE  >17  W/O  CC 

•URETHRAL  PROCEDURES.  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES 

RENAL  FAILURE  

ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  .  . 
KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC  .... 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  . ... 
KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  W  CC.  &/OR  ESW  LITHOTRIPSY  

URINARY  STONES  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC 
KIDNEY  &  URINARY  TRACT  SK3NS  &  SYMPTOMS  AGE  >17  W/O  CC 

•KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  

URETHRAL  STRICTURE  AGE  >17  W  CC  

URETHRAL  STRICTURE  AGE  >17  W/O  CC  

•URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC    . 

TRANSURETHRAL  PROSTATECTOMY  W  CC  

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  

TESTES  PROCEDURES,  FOR  MALIGNANCY  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

•TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17    . 

PENIS  PROCEDURES  

CIRCUMCISION  AGE  >17 

•CIRCUMCISION  AGE  0-17  

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES  FOFI 

MALIGNANCY. 
OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR 

MALIGNANCY. 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/O  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  

•STERILIZATION,  MALE  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  ' . 

PELVIC    EVISCERATION,    RADICAL   HYSTERECTOMY   &    RADICAL 

VULVECTOMY. 


Relative 
weights 


Geometric 
mean  LOS 


0.7959 
0.8572 
0.5041 
0.4610 
0.9381 
1.0938 
0.6113 
3.2328 
2.3540 

2.3813 

1.1767 

1.2134 

0.6094 

1.5867 

0.8931 

1.1402 

0.6203 

1.0784 

0.6747 

0.4931 

2.0680 

1.2907 

0.8488 

1.1797 

0.6754 

0.8785 

0.5640 

0.4571 

0.8026 

0.4752 

0.6497 

0.4181 

0.3688 

0.7474 

0.5254 

0.3177 

1.0546 

0.5949 

0.9552 

1.4738 

1.0778 

0.8539 

0.5832 

1.2100 

1.1314 

0.2823 

1.2651 

0.7717 

0.1534 

1.3244 

1.1523 

1.0133 
0.5436 
0.7423 
0.4562 
0.7298 
0.2354 
0.7076 
1.8469 


Arithmetic 
mean  LOS 


3.0 
4.0 
2.7 
2.4 
3.7 
4.8 
2.8 
7.2 
6.4 

6.2 

2.8 

3.5 

1.7 

4.0 

1.7 

2.9 

1.5 

3.0 

1.7 

2.3 

3.8 

4.9 

2.4 

4.5 

2.2 

4.3 

3.1 

2.7 

2.4 

1.6 

2.9 

2.1 

3.1 

2.7 

1.7 

1.6 

4.2 

2.4 

3.7 

3.9 

2.8 

2.6 

1.8 

3.5 

2.9 

2.4 

2.0 

2.4 

1.7 

1.6 

3.0 

4.5 
2.2 
3.3 
2.0 
3.6 
1.3 
2.9 
5.0 


4.0 
5.1 
3.3 
3.2 
5.5 
6.2 
3.6 
8.5 
8.1 

8.9 

3.6 

5.4 

2.1 

6.2 

2.1 

4.4 

1.8 

4.6 

2.3 

2.3 

7.0 

6.6 

3.6 

6.1 

2.9 

5.4 

3.7 

3.2 

3.2 

1.9 

3.8 

2.6 

3.1 

3.7 

2.1 

1:6 

5.6 

3.2 

5.8 

4.6 

3.0 

3.4 

2.0 

5.5 

4.8 

2.4 

3.2 

3.2 

1.7 

2.5 

4.9 

5.9 
3.0 
4.4 
2.5 
4.5 
1.3 
4.0 
6.6 


"  Medicare  data  fiave  been  supplemented  by  data  from  1 9  States  for  low  volurrie  DRGs. 

"  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geonwtric  mean  is  used  only  to  determine  payment  for  transfer  cases.   ' 

Note  2:  Arithmetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patierrts. 
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Table  5.— List  of  Diagnosis-Reijvted  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS) — Continued 


DRG 

MDC 

Type 

DRG  title 

Relative 
weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

354  .... 

355  .... 

356  .... 

357  .... 

358  .... 
359 

13 

13 

.     13 

13 

13 
13 
13 
13 
13 
13 
13 
13 
13 
13 
13 
13 

14 
,  14 
14 
14 
14 
14 
14 

14 

14 
14 
14 
14 
14 
14 
14 

15 

15 

15 
15 
15 
15 
15 
16 
16 
16 

16 
16 
16 
16 
16 
17 
17 
17 

17 
17 
17 
17 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

SURG 

SURG 

MED 

MED 

SURG 

SURG 

MED 

SURG 

MED 

MED 

MED 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

SURG 

MED 
MED 
MED 
SURG 

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W 

cc 

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/0 
CC 

FEMALE    REPRODUCTIVE    SYSTEM    RECONSTRUCTIVE    PROCE- 
DURES. 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIG- 
NANCY. 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC 

1.4796 

0.8855 

0.7516 

2.2673 

1.1754 
0.8055 
0.8613 
1.0865 
0.3009 
0.9275 
0.8939 
2.1194 
1.2567 
0.5496 
1.1619 
0.5997 

0.9992 
0.6267 
0.5457 
0.3831 
0.7410 
0.5745 
0.5499 

1.0123 

0.7893 
0.3647 
0.4261 
0.5247 
0.2113 
0.5103 
0.3463 

1.3709 

4.5207 

3.0876 
1.8630 
1.2020 
1.1225 
0.1520 
3.2999 
1.3429 
1.9216 

0.8159 
0.7409 
1.2575 
1.2266 
0.6630 
0.0000 
2.8817 
1.1371 

1.8018 
0.8609 
1.9038 
2.6845 

4.7 
3.0 

1.8 

6.7 

3.4 
2.3 
2.2 
2.2 
1.4 
2.6 
2.9 
5.3 
4.8 
2.2 
5.2 
2.4 

4.2 
3.2 
2.7 
2.0 
2.5 
4.4 
2.6 

3.2 

2.0 
2.0 
1.6 
1.5 
1.3 
2.7 
1.9 

1.8 

17.9 

13.3  1 
8.6 
5.2 
3.4 
3.1 
7.1 
9.1 
4.7 

3.2 
3.0 
3.7 
4.5 
2.8 
0.0 
8.1 
2.7 

5.8 
3.0 
4.9 
6.9 

5.7 

3.2 

2.1 

8.4 

4.2 
2.6 

360 

VAGINA  CERVIX  &  VULVA  PROCEDURES  

2.8 

361 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

3.2 

362  .... 
363 

•ENDOSCOPIC  TUBAL  INTERRUPTION  „ 

D&C  CONIZATION  &  RADIO-IMPLANT  FOR  MALIGNANCY 

1.4 
3.6 

364 

D&C  CONIZATION  EXCEPT  FOR  MALIGNANCY  

4.1 

365  .... 
366 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  

MALIGNANCY   FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

8.2 
6.7 

367 

MALIGNANCY   FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC  

3.0 

368 

INFECTIONS   FEMALE  REPRODUCTIVE  SYSTEM  

6.7 

369  .... 
370 

MENSTRUAL   &   OTHER   FEMALE   REPRODUCTIVE   SYSTEM    DIS- 
ORDERS. 
CESAREAN  SECTION  W  CC  

3.3 
5.7 

371 

CESAREAN  SECTION  W/O  CC      

3.5 

372 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

3.5 

373 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

2.3 

374 

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C  

3.0 

375  .... 

376  .... 

377  .... 
378 

•VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C   

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  OR.  PROCE- 
DURE. 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.   PROCE- 
DURE. 

ECTOPIC  PREGNANCY         

4.4 
3.4 

4.1 

2.6 

379 

THREATENED  ABORTION  

3.0 

380 

ABORTION  W/O  D&C  

2.0 

381  .... 
382 

ABORTION  W  D&C.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 
FALSE  LABOR         

1.9 
1.7 

383  .... 

384  .... 

385  .... 

386  .... 

387  .... 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  .. 

OTHER    ANTEPARTUM    DIAGNOSES    W/O    MEDICAL    COMPLICA- 
TIONS. 

•NEONATES.  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY. 

•EXTREME     IMMATURITY    OR     RESPIRATORY     DISTRESS     SYN- 
DROME. NEONATE. 

•PREMATURITY  W  MAJOR  PROBLEMS 

3.8 
2.6 

1.8 

17.9 

3.3 

388 

•PREMATURITY  W/O  MAJOR  PROBLEMS 

8.6 

389  .... 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS  

6.3 

390 

•NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS  

3.4 

391 

•NORMAL  NEWBORN       

3.1 

392 

SPLENECTOMY  AGE  >17  

9.7 

393 

•SPLENECTOMY  AGE  0-17 

9.1 

394  .... 
395 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING 

ORGANS. 
RED  BLOOD  CELL  DISORDERS  AGE  >17  

7.6 
4.3 

396 

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

4.4 

397 

COAGULATION  DISORDERS                                           

5.2 

398 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

5.9 

399 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC  

3.5 

400 

•NO  LONGER  VALID     

0.0 

401  .... 

402  .... 

403  .... 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 
LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/0 
CC. 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  

11.6 
4.0 

8.1 

404    ... 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/0  CC   

4.1 

405  .... 

•ACUTE  LEUKEMIA  W/0  M/UOR  OR.  PROCEDURE  AGE  0-17  

4.9 

406  .... 

MYELOPROLIF     DISORD     OR     POORLY     DIFF     NEOPL    W     MAJ 
O.R.PROC  W  CC. 

9.7 

*  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  ORQs. 

"  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

htote  1 :  Qeom^nc  mean  ts  used  only  to  determine  payment  for  trar^fer  cases 

Ncrte  2:  Arithmetic  mean  is  presented  for  intonnational  purposes  only. 

Note  3:  Relative  weights  are  based  on  Medicare  patient  data  arxl  may  not  be  appropriate  for  other  patients. 
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I  Table  5.— Ust  of  Diagnosis-Reuvted  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 
I  Arithmetic  Mean  Length  of  Stay  (LOS)— Continued 


DRG 


407 

408 

409 
410 

411 
412 
4113 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 

426 
427 
428 
429 
430 
431 
432 

433  . 

434  . 

435  . 

436  . 

437  . 

438  . 

439  . 

440  . 

441  . 

442  . 

443  . 

444  . 

445  . 

446  . 

447  . 

448  . 

449  . 

450  . 

451  . 

452  . 

453  . 

454  . 

455  . 

456  . 

457  . 

458  . 

459  . 

460  . 

461  .. 

I 

I 
46^  .. 

463  .. 


MDC 


17 

17 

17 
17 

17 
17 
17 
17 
18 
18 
18 
18 
18 
18 
18 
18 
18 
19 
19 

19 

19 

19 

19 

19 

19 

19 

20 

20 

20 

20 

20 

20 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

21 

22 

22 

22 

22 

22 

23 

23 
23 
23 
23 


Type 


SURG 

SURG 

MED 
MED 

MED 

MED 

MED 

MED 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

SURG 

SURG 

SURG 

SURG 

SURG 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 

SURG 

SURG 

MED 

SURG 

MED 
MED 
MED 
MED 


DRG  title 


MYELOPROLIF     DISORD    OR     POORLY     DIFF    NEOPL    W    MAJ 
O.R.PROC  W/0  CC. 

MYELOPROLIF    DISORD    OR    POORLY    DIFF    NEOPL   W   OTHER 
O.R.PROC. 

RADIOTHERAPY  

CHEMOTHERAPY  W/0  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG- 
NOSIS. 

•HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/0  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17  .'.""' 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/0  CC  

VIRAL  ILLNESS  AGE  >17  

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17  

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE   ADJUSTMENT   REACTION   &    PSYCHOSOCIAL   DYSFUNC- 
TION. 

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE   

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  ''. 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  

PSYCHOSES  

CHILDHOOD  MENTAL  DISORDERS   

OTHER  MENTAL  DISORDER  DIAGNOSES  

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

NO  LONGER  VALID  

NO  LONGER  VALID 

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES  

HAND  PROCEDURES  FOR  INJURIES  

OTHER  OR.  PROCEDURES  FOR  INJURIES  W  CC  . 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/0  CC  

TRAUMATIC  INJURY  AGE  >17  W  CC 

TRAUMATIC  INJURY  AGE  >17  W/0  CC  

•TRAUMATIC  INJURY  AGE  0-17  

ALLERGIC  REACTIONS  AGE  >17  

•ALLERGIC  REACTIONS  AGE  0-17  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/0  CO  . 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/0  CC  

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC  

OTHER  INJURY.  POISONING  &  TOXIC  EFFECT  DIAG  W/0  CC  

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

NO  LONGER  VALID  

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERV- 
ICES. 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/0  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAG- 
NOSIS. 


Relative 
weights 


Geometric 
mean  LOS 


1.2347 

2.1935 

1.2333 
1.0780 

0.3906 
0.5721 
1.3143 
0.7332 
3.5998 
1.5763 
0.9864 
1.0605 
0.8404 
0.6052 
0.7395 
0.7271 
1.8074 
2.3708 
0.6723 

0.5051 

0.5029 

0.7222 

0.8235 

0.6750 

0.6551 

0.6453 

0.2876 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

1.7409 

1.8767 

0.9595 

2.4020 

0.9737 

0.7414 

0.4945 

0.2951 

0.5156 

0.0971 

0.8275 

0.4224 

0.2621 

1.0373 

0.5086 

0.8121 

0.4690 

0.0000 

0.0000 

0.0000 

0.0000 

0.0000 

1.1855 

1.0073 
0.6795 
0.4940 
0.9078 


3.2 


4.8 


Arithmetic 
mean  LOS 


4.1 


8.3 


4.6 

6.2 

3.2 

4.1 

4.7 

4.7 

2.5 

3.7 

5.3 

7.1 

3.2 

4.2 

10.4 

14.4 

5.6 

7.5 

4.4 

5.8 

4.9 

6.3 

3.6 

4.6 

2.8 

3.4 

3.1 

4.1 

2.5 

3.7 

5.9 

8.4 

8.0 

12.9 

2.8 

3.8 

3.2 

4.5 

3.1 

4.4 

4:5 

7.1 

4.5 

6.1 

5.6 

7.9 

4.4 

6.9 

2.8 

4.0 

2.2 

3.1 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

5.1 

8.1 

5.8 

9.1 

2.1 

3.1 

5.6 

8.6 

2.5 

3.4 

3.2 

4.2 

2.3 

2.9 

2.4 

2.4 

1.9 

2.5 

2.9 

2.9 

2.6 

3.7 

1.6 

2.0 

2.1 

2.1 

3.5 

4.9 

2.1 

2.8 

3.0 

4.2 

1.8 

■    2.4 

0.0 

0.0 

0.0 

OjO 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

2.1 

3.6 

9.4 

11.3 

3.1 

4.1 

2.4 

3.0 

2.0 

4.0 

•  Medicare  data  have  been  supplemented  by  data  from  1 9  States  for  low  volume  DRGs. 

••  DRGs  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 

Note  1 ;  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note  2:  Arithmetic  iDean  is  presented  for  informational  purposes  only. 

♦tote  3:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS) — Continued 


ORG 


mdc 


Type 


466  .... 

467  .... 

468  .... 

469  .... 

470  .... 

471  .... 

472  .... 

473  .... 

474  .... 

475  .... 

476  .... 

477  .... 

478  .... 

479  .... 

480  .. 

481  .... 

482  .... 

483  .. 

484  ... 

485  .... 

486  . 

487  .... 

488  .... 

489  .... 

490  .... 

491  .... 

492  .... 

493  .... 

494  .... 

495  .... 

496  .... 

497  .... 

498  .... 

499  .... 

500  .... 

501  .... 

502  .... 

503  .... 

504  .... 

505  .... 

506  .... 

507  .... 


23  i  MED 
23  MED 


SURG 

22  SURG 
17  MED 
4  SURG 
4  MED 
SURG 


SURG 

SURG 
SURG 


PRE  SURG 
PRE  SURG 
PRE  SURG 
PRE  i  SURG 


24 
24 


SURG 
SURG 


24  SURG 

24  MED 

25  SURG 
25  MED 
25  MED 

8  SURG 


17 


7 
7 
PRE 
8 
8 
8 
8 
8 
8 


MED 


SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

8  i  SURG 

8  I  SURG 

22  i  SURG 


22 
22 


MED 
SURG 


22     SURG 


508  .... 

22 

MED 

509  .... 

22 

MED 

510  .... 

22 

MED 

511   .... 

22 

MED 

512  .... 

PRE 

SURG 

513  .... 

PRE 

SURG 

514  .... 

5 

SURG 

515  .... 

5 

SURG 

516  .... 

5 

SURG 

517  .... 

5 

SURG 

518  .... 

5 

SURG 

DRG  title 


AFTERCARE  W/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DI- 
AGNOSIS. 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG- 
NOSIS. 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  "DIAGNOSIS  

"UNGROUPABLE  

BILATERAL  OH  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EX- 
TREMITY 

NO  LONGER  VALID  

ACUTE  LEUKEMIA  W/0  MAJOR  O.R.  PROCEDURE  AGE  >17  

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG- 
NOSIS 

NON-EXTENSIVE  OR.   PROCEDURE   UNRELATED  TO  PRINCIPAL 
DIAGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC  

OTHER  VASCULAR  PROCEDURES  W/0  CC  

LIVER  TRANSPLANT  

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES  

TRAC  W  MECH  VENT  96+HRS  OR  PDX  EXCEPT  FACE.MOUTH  & 
NECK  DX  OSES. 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

LIMB   REATTACHMENT,   HIP  AND   FEMUR   PROC   FOR   MULTIPLE 
SIGNIFICANT  TRA. 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE  

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/0  OTHER  RELATED  CONDITION 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER 
EXTREMITY. 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  OR  W  USE  OF  HIGH  DOSE 
CHEMOAGENT. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/0  C.D.E.  W/0  CC  

LUNG  TRANSPLANT  

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  

SPINAL  FUSION  EXCEPT  CERVICAL  W  CC  

SPINAL  FUSION  EXCEPT  CERVICAL  W/0  CC  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSIOMJALIZC  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/0  CC  ..... 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/0  CC  

KNEE  PROCEDURES  W/0  PDX  OF  INFECTION  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

EXTENSIVE  3RD  DEGREE  BURNS  W/0  SKIN  GRAFT  

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR 
SIG  TRAUMA 

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/0  CC  OR 
SIG  TRAUMA. 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR 
SIG  TRAUMA. 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/0  CC  OR 
SIG  TRAUMA. 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA 

SIMULTANEOUS  PANCREAS/KIDNEY  TRANSPLANT 

PANCREAS  TRANSPLANT 

NO  LONGER  VALID  

CARDIAC  DEFIBRILLATOR  IMPLANT  W/O  CARDIAC  CATH  

PERCUTANEOUS  CARDIOVASC  PROC  W  AMI  

PERC  CARDIO  PROC  W  NON-DRUG  ELUTING  STENT  W/0  AMI  

PERC  CARDIO  PROC  W/0  CORONARY  ARTERY  STENT  OR  AMI  


Relative 
weights 


0.7967 

0.4916 
3.7934 

0.0000 
0.0000 
3.0380 

0.0000 
3.4644 
0.0000 
3.5767 
2.2299 

1.8593 

2.3639 
1.4223 
9.6510 
5.9571 
3.4598 
16.5997 

5.3969 
3.1535 


Geometric 
mean  LOS 


4.8552 

1.9609 

4.7597 

1.8340 

1.0397 

1.7059 

3.8083 

1.8169 

0.9950 

8.3919 

5.6730 

3.3896 

2.5213 

1.4186 

0.9344 

2.6174 

1.4062 

1.2152 

11.8123 

2.0106 

4.0998 

1.8145 


1.3754 


0.6404 


2.2 

1.9 
9.4 

0.0 
0.0 
4.7 

0.0 
7.4 
0.0 
8.0 
8.0 

5.4 

4.9 

2.4 

14.0 

19.1 

9.6 

34.1 

9.9 
7.9 

8.8 
5.3 
11.7 
6.0 
3.9 
2.8 

9.3 

4.4 
2.0 

13.5 
6.8 
5.2 
3.6 
3.3 
2.0 
8.3 
5.2 
3.0 

20.1 
2.3 

12.1 

6.5 
5.7 
3.0 


Arithmetic 
mean  LOS 


1.1762 

4.6 

6.8 

0.6654 

3.1 

4.6 

5.3384 

11.1 

13.1 

6.0851 

8.5 

9.8 

0.0000 

0.0 

0.0 

5.3127 

3.0 

5.2 

2.6723 

3.7 

4.7 

2.1245 

1.8 

2.6 

1.8210 

2.2 

3.3 

3.9 

3.0 

13.1 

0.0 
0.0 
5.4 

0.0 
12.7 

0.0 
11.3 
11.1 

8.2 

7.4 
3.2 
21.1 
21.7 
12.5 
41.3 

14.7 
9.9 

12.9 
7.3 

17.0 
8.6 
5.5 
3.4 

14.9 

6.a 
2.5 

16.4 
8.9 
6.3 
4.0 
4.5 
2.4 

10.7 
6.2 
3.9 

27.7 
5.7 

16.9 

9.1 
8.0 
4.3 


■  Medicare  data  have  been  supplemented  by  data  from  1 9  States  tor  low  volume  DRGs. 

"  DRGs  469  and  470  contain  cases  ttiat  could  not  be  assigned  to  valid  DRGs. 

Note  1 :  Geometnc  mean  is  used  only  to  determine  payment  tor  transfer  cases. 

Note  2:  Ariltimetic  mean  is  presented  for  informational  purposes  only. 

Note  3:  pelative  weigftts  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  otfier  patients. 
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Table  5.— List  of  Diagnosis-Related  Groups  (DRGs),  Relative  Weighting  Factors,  and  Geographic  and 

Arithmetic  Mean  Length  of  Stay  (LOS)— Continued 


DRG 


519 
520 
521 
522 

523 


527 

528 
529 
530 
531 
532 
533 
534 
535 
536 
537 

538 

539 
540 


MDC 


Type 


8 

SURG 

8 

SURG 

20 

MED 

20 

MED 

20 

MED 

1 

MED 

5 

SURG 

5 

SURG 

5 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

5 

SURG 

5 

SURG 

8 

SURG 

8 

SURG 

17 

SURG 

17 

SURG 

DRG  title 


CERVICAL  SPINAL  FUSION  W  CC 

CERVICAL  SPINAL  FUSION  W/0  CC  

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  CC  

ALC/DRUG  ABUSE  OR  DEPEND  W  REHABILITATION  THERAPY  W/6 

OC. 
ALC/DRUG  ABUSE  OR  DEPEND  W/O  REHABILITATION  THERAPY 

W/0  CC. 

TRANSIENT  ISCHEMIA  

HEART  ASSIST  SYSTEM  IMPLANT  

PERCUTNEOUS     CARDIOVASULAR     PROC     W     DRUG     ELUTING 

STENT  W  AMI. 
PERCUTNEOUS     CARDIOVASULAR     PROC     W     DRUG     ELUTING 

STENT  W/O  AMI. 

INTRACRANIAL  VASCULAR  PROC  W  PDX  HEMORRHAGE  

VENTRICULAR  SHUNT  PROCEDURES  W  CC  

VENTRICULAR  SHUNT  PROCEDURES  W/O  CC  

SPINAL  PROCEDURES  W  CC  

SPINAL  PROCEDURES  W/0  CC 

EXTRACRANIAL  PROCEDURES  W  CC  

EXTRACRANIAL  PROCEDURES  W/0  CC   

CARDIAC  DEFIB  IMPLANT  W  CARDIAC  CATH  W  AMI/HF/SHOCK  

CARDIAC  DEFIB  IMPLANT  W  CARDIAC  CATH  W/0  AMI/HF/SHOCK  .. 
LOCAL  EXCIS  &  REMOV  OF  INT  FIX  DEV  EXCEPT  HIP  &  FEMUR  W 

CC. 
LOCAL  EXCIS  &  REMOV  OF  INT  FIX  DEV  EXCEPT  HIP  &  FEMUR  W/ 

OCC. 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR  PROCEDURE  W  CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR  PROCEDURE  W/O  CC  


Medicare  data  have  been  supplemented  by  data  from  19  States  for  low  .volume  DRGs 
'ORGS  469  and  470  contain  cases  that  could  not  be  assigned  to  valid  DRGs. 


Relative 
weights 


2.4228 

1.5749 
0.7054 
0.5151 

0.3929 

0.7252 

11.4482 

2.9729 

2.4342 

7.0434 
3.1094 
1.2664 
3.0474 
1.4487 
1.6578 
1.0689 
8.1344 
6.2536 
1.8090 

0.9874 

3.3744 
1.2851 


Geometric 
mean  LOS 


Arithmetic 
mean  LOS 


3.2 
1.7 
4.3 
7.7 

3.3 

2.7 
9.0 
3.6 

1.8 

14.1 
6.6 
2.9 
6.8 
2.9 
2.7 
1.6 
8.1 
3.9 
4.7 

2.1 

7.5 
2.9 


5.1 
2.1 
5.8 
9.6 

4.1 

3.4 

17.6 

4.5 

2.6 

17.2 

10.6 
3.9 

10.0 
4.0 
4.1 
2.0 

11.0 
5.8 
7.0 

2.9 

11.2 
4.1 


Table  6A.— New  Diagnosis  Codes 


Diagnosis 
code 


255.10 
255.11 
255.12 
255.13 
255.14 
277.81 
277.82 
277.83 
277.84 
277.89 
282.41 

282.42 

282.49 

282.64 
282.68 
289.52 
289.81 
289.82 
28989 
331.11 
331.19 
331.82 
348.30 

348.31 

348.39 


Description 


Primary  aldosteronism  

Glucocorticoid-remediable  aldosteronism 

Conn's  syndrome  

Banter's  syndrome ; 

Other  secondary  aldosteronism 

Primary  camitine  deficiency 

Camitine  deficiency  due  to  inbom  errors  of  metabolism 

Iatrogenic  camitine  deficiency  

Other  secondary  camitine  deficiency  

Other  specified  disorders  of  metat>olism  

Sickle-cell  thalassemia  without  crisis 

Sickle-cell  thalassemia  with  crisis 

Other  thalassemia 

Sickle-cell/Hb-C  disease  with  crisis  .• 

Other  sickle-cell  disease  without  crisis 

Splenic  sequestration 

Primary  hypercoagulatde  state  

Secondary  hypercoagulable  state 

Other  specified  diseases  of  blood  and  blood-forming  organs 

Pick's  disease  

Other  frontotemporal  dementia 

Dementia  with  Lewy  bodies 

Encephak>pathy,  unspecified 

Metat>olic  encephalopathy  

Other  enqephalopathy 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
15 
16 
15 
16 
15 
16 
16 
16 
16 
16 
16 
16 

1 

1 

1 

1 
25 

1 
25 

1 
25 


DRG 


300,301 

300,301 

300,301 

300,  301 

300,  301 

299 

299 

299 

299 

299 

'  387,  '  389 

395.  396 

'  387,  '  389 

395,  396 

'  387,  '  389 

395,  396 

395,  396 

395,  396 

398.  399 

398,  399 

398,399 

398.399 

12 

12 

12 

16,  17 

2  489 

16,  17 

2  489 

16,  17 

2489 
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Table  6A.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


358.00 
358.01 
414.07 
458.21 
458.29 
493.81 
493.82 
517.3 
530.20 
530.21 
530.85 
600.00 
600.01 
600.10 
600.11 
600.20 
600.21 
600.90 
600.91 
607.85 
674.50 
674.51 

674.52 

674.53 
674.54 
719.7 
728.87 
728.88 
752.81 
75^89 
766.21 
766.22 
767.11 
767.19 
779.83 
780.93 
780.94 
781.94 
785.52 
788.63 
790.21 
790.22 
790.29 
799.81 
799.89 
850.11 

850.12 

959.11 

959.12 

959.13 

959.14 

959.19 

996.57 
V04.81 
V04.82 

V04.89 
VI  5.87 
V25.03 
V43.21 
V43.22 
V45.85 


Description 


Myasthenia  gravis  without  (acute)  exacertjation  

Myasthenia  gravis  with  (acute)  exacerbation  

Coronary  atherosclerosis,  Of  bypass  graft  (artery)  (vein)  of  transplanted  heart 

Hypotension  of  hemodialysis  

Other  iatrogenic  hypotension  

Exercise  induced  bronchospasm 

Cough  variant  asthma 

Acute  cfiest  syndrome 

Ulcer  of  esophagus  wittx>ut  bleeding  

Ulcer  of  esophagus  with  bleeding  

Barretfs  esophagus  

Hypertrophy  (benign)  of  prostate  without  urinary  obstruction  

Hypertrophy  (benign)  of  prostate  with  urinary  obstruction  

Nodular  prostate  without  urinary  obstruction 

Nodular  prostate  with  urinary  obstruction  

Benign  localized  hyperplasia  of  prostate  without  urinary  obstruction  

Benign  localized  hyperplasia  of  prostate  with  urinary  obstruction  

Hyperplasia  of  prostate,  unspecified,  without  urinary  obstruction  

Hyperplasia  of  prostate,  unspecified,  with  urinary  obstruction 

Peyronie's  disease 

Peripartum  cardiomyopathy,  unspecified  as  to  episode  of  care  or  not  applicable 
Peripartum  cardiomyopathy,  delivered,  with  or  without  mention  of  antepartum 

condition. 
Peripartum  cardiomyopathy,  delivered,  with  mention  of  postpartum  condition  .... 

Peripartum  cardiomyopathy,  antepartum  condition  or  complication  

Peripartum  cardiomyopathy,  postpartum  condition  or  complication 

Difficulty  in  walking  _ 

Muscle  weakness 

Rhabdomyolysis 

Scrotal  transposition  

Other  specified  anomalies  of  genital  organs  

Post-term  infant 

Prolonged  gestation  of  infant 

Epicranial  subaponeurotic  hemorrhage  (massive)  

Otfier  injuries  to  scalp 

Delayed  separatbn  of  umbilk:al  cord 

Memory  loss « 

Earty  satiety  ...•. 

Facial  weakness  

Septk:  shock 

Urgency  of  urination 

Impaired  fasting  glucose  

Impaired  glucose  tolerance  test  (oral)  

Other  abnormal  glucose  

Decreased  libido  

Other  ill-defined  conditbns  

Concusskjn,  with  loss  of  consciousness  of  30  minutes  or  less  

Concussion,  with  loss  of  consciousness  from  31  to  59  minutes  

Other  injury  of  chest  wall  

Ottier  injury  of  abdomen  

Fracture  of  corpus  cavemosum  penis  

Other  injury  of  extemal  genitals 

Other  injury  of  other  sites  of  trunk 

Compilation,  Due  to  insulin  pump 

Need  for  prophylactic  vaccinatkin  and  inoculatran,  Influenza  

Need  for  prophylactic  vaccination  and  inoculatk>n,  Respiratory  synctial  virus 
(RSV). 

Need  for  prophylactk:  vaccination  and  inoculation.  Other  viral  diseases 

History  of  Extracorporeal  Membrance  Oxygenation  (ECMO)  

Encounter  for  emergency  contraceptive  counseling  and  prescriptton  

Organ  or  tissue  replaced  by  other  means,  Heart  assist  device 

Organ  or  tissue  replaced  by  other  means.  Fully  implantable  artifk:ial  heart 

Insulin  pump  status 


CO 


MDC 


DRG 


1 

12 

1 

12 

5 

132.133 

5 

141.  142 

5 

141,142 

4 

96.  97.  98 

4 

96,  97.  98 

4 

92,93 

6 

176 

6 

176 

6 

176 

12 

348.349 

12 

348,349 

12 

348,349 

12 

348,349 

12 

348,349 

12 

348,  349 

12 

348,349 

12 

348.349 

12 

352 

14 

469 

14 

370.371,372,374. 

375 

14 

370,371,372.374. 

375 

14 

383,384 

14 

376,  377 

8 

247 

8 

247 

8 

248 

12 

352 

12 

352 

15 

391 

15 

391 

15 

389 

15 

391 

15 

391 

23 

463,464 

23 

463,464 

1 

34,35 

18 

416,417 

11 

325,  326,  327 

10 

296,  297,  298 

10 

296,  297,  298 

10 

296,  297,  298 

23 

467 

23 

467 

1 

31.32,33 

24 

487 

1 

31,32,33 

24 

487 

21 

444,  445,  446 

24 

487 

21 

444,  445,  446 

24 

487 

21 

444,  445,  446 

24 

487 

21 

444,  445,  446 

24 

487 

21 

444,  445,  446 

24 

487 

21 

452,  453 

23 

467 

23 

467 

23 

467 

23 

467 

23 

467 

5 

144,  145 

5 

144.  145 

23 

467 
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Table  6A.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


V53.90 
V53.91 
V53.99 
V54.01 
V54.02 
V54  09 
V58.63 
V58.64 
V58.65 
V64.41 
V64.42 
V64.43 
V65.11 
V65.19 
V65.46 


Description 


Fitting  and  adjustment.  Unspecified  6e\nce 

Fitting  and  adjustment  of  insulin  pump 

Fitting  and  adjustment.  Other  device 

Encounter  for  removal  of  internal  fixation  device  

Encounter  for  lengthening/adjustment  of  growth  rod  

Other  aftercare  involving  internal  fixation  device  

Long-term  (current)  use  of  antiplatelet/antithromtxjtic 

Long-tenn  (current)  use  of  nonsteriodal  anti-inflammatories  

Long-term  (current)  use  of  steroids  

Laparoscopic  surgical  procedure  coverted  to  open  procedure  .... 
Thoracoscopic  surgical  procedure  converted  to  open  procedure 
Arthroscopic  surgical  procedure  converted  to  open  procedure  ... 

Pediatric  pre-birth  visit  for  expectant  mother 

Other  person  consulting  on  behalf  of  another  person 

Encounter  for  insulin  pump  training 


CC 


''  Classified  as  a  Major  Problem. 

P  Classified  as  a  Major  Related  Condition. 


MDC 


DRG 


23 

467 

23 

467 

23 

467 

8 

249 

8 

249 

8 

249 

23 

465, 

466 

23 

465, 

466 

23 

465, 

466 

23 

467 

23 

467 

23 

467 

23 

467 

23 
23 

467 
467 

Table  6B.— New  Procedure  Codes 


Procedure 
Code 


00.15 
37.51 
37.52 
37.53 
37.54 

68.31 


68.39 


81.62 
81.63 
81.64 


Description 


High-dose  infusion  interteukin-2  (IL-2) 

Heart  transplantation !!!!!!!!"I!!! 

Implantation  of  total  replacement  heart  system  

Replacement  or  repair  of  thoracic  unit  of  total  replacement  heart  system  

Replacement  or  repair  of  other  implantable  component  of  total  replacement 

heart  system. 
Laparoscopic  supracen/ical  hysterectomy  (LSH)  


Other  subtotal  abdominal  hysterectomy,  NOS 


Fusion  or  refusion  of  2-3  vertebrae  

Fusion  or  refusion  of  4-8  vertebrae  

Fusion  or  refusion  of  9  or  more  vertebrae 


OR 


»N 

IN 
<N 


MDC 


17 

PRE 

5 

5 

5 

13 

14 
13 

14 


DRG 


492 
103 
525 
525 
525 

354,  355,357, 

358,359 

375 

354,  355,  357. 

358,  359 

375 


'Nonoperating  room  procedure,  but  affects  DRG. 

iNonoperating  room  procedure  code.  The  DRG  assignment  is  made  based  on  the  specific  fusion  or  refusion  (81.00-81.08   81  30-81  39 
81.61).  '  ' 

1 1  Table  6C.— Invalid  Diagnosis  Codes 


Diagnosis 
code 


255.1 
277.8 
282.4 

289.8 
331.1 
348.3 

358.0 

458.2 

530.2 

600.0 

600.1 

600.2 

600.9 

719.70 

719.75 

719.76 

719.77 

719.78 

719.79 

752.8 


Description 


Hyperaldosteronism  

Other  specified  disorders  of  metaboKsm  

Thalassemias  

Other  specified  diseases  of  Wood  and  bkxxj-fonming  organs 

Pick's  disease  

Encephalopathy,  unspecified ^ 

Myastfienia  gravis  

Iatrogenic  hypotension 

Ulcer  of  esophagus 

Hypertrophy  (benign)  of  prostate 

Nodular  prostate 

Benign  localized  hyperplasia  of  prostate ;. 

Hyperplasia  of  prostate,  unspecified  

Difficulty  in  walking,  site  unspecified  

Difficulty  in  walking,  pelvic  region  and  thigh , 

Difficutty  in  walking,  lower  leg 

Difficulty  in  walking,  ankle  and  foot  7. 

Difficutty  in  walking,  other  specified  sites 

Diffknjity  in  walking,  multiple  sites  

Other  specified  anomalies  of  genital  organs 


CC 


N 
N 
Y 

N 
N 
N 

Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


MDC 


DRG 


10 

300,  301 

10 

299 

15 

M381,  1389 

16 

395,  396 

16 

398,399 

1 

12 

1 

16,  17 

25 

2489 

1 

12 

5 

141,  142 

6 

176 

12 

348,349 

12 

348,349 

12 

348,349 

12 

348,  349 

8 

247 

8 

247 

8 

247 

8 

247 

8 

247 

8 

247 

12 

352 

13 

358.  359,  369 
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Table  6C. — Invalid  Diagnosis  Codes— Continued 


Diagnosis 
code 


766.2 
767.1 
790.2 
799.8 
850.1 

959.1 

V04.8 

V43.2 
V53.9 
V54.0 
V64.4 
V65.1 


Description 


Post  term  infant,  not  "tieavy  for  dates"  

Injuries  to  scalp 

Abnormal  glucose  tolerarKe  test  

Ottier  ill-defined  conditions  

Concussion,  with  brief  loss  of  consciousness 


Injury,  trunk 


Need  for  prophylactic  vaccination  and  inoculation  against  certain  viral  disease, 
Influenza. 

Organ  or  tissue  replaced  by  ottier  means,  Heart 

Fitting  and  adjustment  of  other  device.  Otfier  and  unspecified  device 

Aftercare  involving  removal  of  fracture  plate  or  other  internal  fixation  device 

Laparoscopic  surgical  procedure  converted  to  open  procedure  

Person  consulting  on  behalf  of  another  person  , 


CC 


MDC 


DRG 


15 

391 

15 

391 

10 

296.  297,  298 

23 

467 

1 

31.32.33 

24 

487 

21 

444,  445.  446 

24 

487 

23 

467 

5 

144.  145 

23 

467 

8 

249 

23 

467 

23 

467 

'  Classified  as  a  "Major  Problem." 

2  Classified  as  a  "Major  Related  Condition.' 


TABLE  6D.— Invalid  Proceduf«  Codes 


Procedure 
code- 


37.5 
68.3 


Description 


Heart  transplantation 

Subtotal  abdominal  hysterectomy 


OR 


MDC 


PRE 

13 

14 


DRG 


103 

354,  355,  357, 

358,359 

375 


Table  6E.— Revised  Diagnosis  Code  Titles 


Diagnosis 
code 


282.60 
282.61 
282.62 
282.63 
282.69 
414.06 
491.20 
491.21 
493.00 
493.02 
493.10 
493.12 
493.20 
493.22 
493.90 
493.92 
V06.1 
V06.5 


Description 


Sickle-cell  disease,  unspecified  

Hb-SS  disease  without  crisis  

Hl>-SS  disease  with  crisis  

SicWe-ceH/Hb-C  disease  without  crisis 

Other  sickle-cell  disease  with  crisis 

Of  native  coronary  artery  of  transplanted  heart  

Obstructive  chronic  bronchitis,  without  exacertiation  

OtKtructive  chronic  bronchitis,  with  (acute)  exacertiation 

Extrinsw  asthma,  unspecified 

Extrinsk:  asthma,  with  (acute)  exacert)atk>n 

Intrinsk:  asthma,  unspecified  

Intrinsk:  asthma,  with  (acute)  exacert>atkxi  

Chronk:  obstructive  asthma,  unspecified 

Chronk:  obstructive  asthma,  with  (acute)  exacert>atk>n  .. 

Asthma,  unspecified,  unspecified  

Asthma,  unspecified,  with  (acute)  exacerbation  

Diphtheria-tetanus-pertussis,  combined  [DTP]  [DtaP] 

Tetanus-diphtheria  [Td][DT]  


CC 


MDC 


DRG 


16 

395,  396 

16 

395,  396 

16 

395,396 

16 

395,396 

16 

395,396 

5 

132.133 

88 

88 

96,  97.  98 

96.  97.  98 

96,  97.  98 

96.  97,  98 

4 

88 

88 

96.  97.  98 

96,  97,  98 

23 

467 

23 

467 

Table  6F.— Revised  Procedure  Code  Titles 


Procedure 
code 

Descriptkjn 

OR 

MDC 

DRG 

37.33 
37.34 
39.79 

Exciskxi  or  destructran  of  other  lesk)n  or  tissue  of  heart,  open  approach  ^ 

Exciskxi  or  de.<rtruction  of  other  lesk>n  or  tissue  of  heart,  other  approach  

Other  endovascular  repair  (of  aneurysm)  of  otfier  vessels 

Y 
Y 
Y 

5 

5 

1 

5 

11 

21 

24 

108 

516,  517.  518 

1.2.3 

110.  Ill 

315 

442,443 

486 
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Table  6G.— Additions  to  the  CC  Exclusions  List 

[CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exduskjns  List  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  the  reviskxis  to  the  CC  Exdustons  List  are  provkJed  in  an  indented  column  immediately  foftowing  the  affected  principal  diagnosis.] 


*25060 

•2800 

28242 

2848 

26262 

28249 

28266 

2860 

36800 

28241 

28249 

2849 

26263 

28264 

•28522 

2861 

36801 

28242 

28264 

2850 

26264 

28268 

26241   - 

2862 

*25061 

28249 

28268 

2851 

26266 

•26310 

26242 

2863 

36800 

28264 

•2821 

•28249 

26269 

28241 

26249 

2864 

36801 

28268 

28241 

2800 

.2630 

28242 

28264 

2865 

*25062 

•2801 

28242 

2814 

28310 

28249 

28268 

2666 

36800 

28241 

28249 

2818 

28311 

28264 

•28529  . 

2867 

36801 

28242 

28264 

28241 

26319 

28268 

26241 

2669 

•25063 

28249 

28268 

28242 

2632 

•26311 

26242 

2670 

36800 

28264 

•2822 

28249 

2839 

26241 

26249 

2871 

36801 

28268 

28241 

28260 

2640 

28242 

28264 

2872 

•25080 

•2808 

28242 

28261 

2848 

28249 

26268 

2673 

36800 

28241 

28249 

28262 

2849 

26264 

•2858 

.   2874 

36801 

28242 

28264 

28263 

2650 

26268 

26241 

2875 

•25081 

28249 

28268 

28264 

2851 

•26319 

28242 

2878 

35800 

28264 

•2823 

28268 

•28266 

26241 

28249 

2879 

36801 

28268 

28241 

28269 

2800 

26242 

28264 

2680 

•25082 

•2809 

28242 

2830 

2814 

28249 

26268 

2881 

35800 

28241 

28249 

28310 

2618 

28264 

•2659 

26981 

36801 

28242 

28264 

28311 

28241 

26268 

26241 

28982 

•25083 

28249 

28268 

28319 

28242 

•2632 

28242 

•28982 

35800 

28264 

•28241 

2832 

26249 

28241 

28249 

2800 

35801 

28268 

2800 

2839   ' 

28260 

28242 

26264 

2814 

•25090 

•2810 

2814 

2840 

28261 

28249 

26268 

2818 

35800 

28241 

2818 

2848 

28262 

28264 

•2880 

26241 

35801 

28242 

28241 

2849 

28263 

28268 

26981 

28242 

•25091 

28249 

28242 

2850 

28264 

•2639 

28982 

28249 

35800 

28264 

28249 

2651 

26268 

28241 

•2661 

28260 

35801 

28268 

28260 

•2825 

26269 

28242 

26981 

28261 

•25092 

•2811 

28261 

28241 

2830 

28249 

28982 

28262 

35800 

28241 

28262 

28242 

28310 

28264 

•2882 

26263 

35801 

28242 

28263 

28249 

28311 

28268 

28981 

26264 

•25093 

28249 

28264 

28264 

26319 

•2840 

28962 

28268 

35800 

28264 

28268 

28268 

2832 

28241 

•2683 

28269 

35801 

28268 

28269 

•28260 

2839 

28242 

28981 

2830 

•2515 

•2812 

2830 

28241 

2840 

28249 

28982 

26310 

53021 

.  28241 

28310 

28242 

2848 

28264 

•2666 

28311 

•25510 

28242 

28311 

28249 

2849 

28268 

28981 

26319 

2550 

28249 

28319 

28264 

2850 

•2848 

28982  • 

2632 

2580 

28264 

2832 

28268 

2851 

28241 

•2869 

2639 

2581 

28268 

2839 

•26261 

•28269 

28242 

28961 

2840 

2588 

•2813 

2840 

28241 

26241 

28249 

28982 

2848 

2589 

28241 

2848 

28242 

26242 

28264 

•28961 

2849 

•25511 

28242 

2849 

28249 

28249 

26268 

2600 

2650 

2S50 

28249 

2850 

28264 

28264 

•2849 

2814 

2651 

2S80 

28264 

2851 

28268 

28268 

28241 

2818 

2860 

2581 

28268 

•28242 

•26262 

•2827 

26242 

28241 

2861 

2588 

•2814 

2800 

28241 

26241 

28249 

28242 

2862 

2589 

28241 

2814 

28242 

28242 

28264 

26249 

2863 

•25512 

28242 

2818 

28249 

28249 

28268 

26260 

2864 

2550 

28249 

28241 

28264 

28264 

•2650 

28261 

2865 

2580 

28264 

28242 

28266 

28268 

26241 

28262 

2866 

2581 

28268 

28249 

•28263 

•2828 

26242 

28263 

2867 

2588 

•2818 

28260 

28241 

28241 

28249 

26264 

2869 

2589 

28241 

28261 

26242 

28242 

28264 

28266 

2870 

•25513 

28242 

28262 

26249 

28249 

26266 

26269 

2871 

2560 

28249 

28263 

28264 

26264 

•2651 

2830 

2872 

2580 

28264 

28264 

28268 

28266 

26241 

26310 

2873 

2561 

2$te 

28268 

28268 

•26264 

•2829 

28242 

28311 

2874 

•2819 

28269 

2800 

26241 

28249 

26319 

2875 

2589 

28241 

2830 

2814 

26242 

26264 

2832 

2678 

•25514 

28242 

28310 

2816 

26249 

28268 

2639 

2879 

2550 

28249 

28311 

26241 

28264 

•26521 

2840 

2880 

2580 

28264 

28319 

26242 

28268 

26241 

2648 

2881 

2$81 

28268 

2832 

28249 

•2830 

28242 

2849 

26981 

2$88 

•2820 

2839 

28260 

26241 

26249 

2850 

28982 

2589 

28241 

2840 

28261 

28242 

26264 

2851 

•28989 

2$00 

35801 

53201 

53121 

5789 

53531 

53021 

•53451 

2814 

3581 

53210 

53131 

•5307 

53541 

•53251 

53021 

2818 

.   '3581 

53211 

53140 

53021 

53551 

53021 

•53460 

2$J 

Ml 

35800 

53220 

53141 

•53082 

53561 

•53260 

53021 
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Table  6G.— Additions  to  the  CC  Exclusions  List— Continued 

[CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis.] 
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28242 

35801 

,S3??1 

53150 

53021 

53783 

53021 

•53461 

28249 

•4560 

53231 

53151 

•53085 

53784 

•53261 

53021 

28260 

5305>1 

53240 

53160 

4560 

56202 

53021 

•53470 

28261 

•49381 

53241 

53161 

53021 

56203 

•53270 

53021 

28262 

49301 

.S3250 

53171 

5307 

56212 

.53021 

•53471 

28263 

49302 

53251 

53191 

53082 

56213 

•53271 

53021 

28264 

49311 

53260 

53200 

53100 

5693 

.sao?! 

•53490 

28268 

49312 

,S3?61 

53201 

53101 

56985 

•53290 

53021 

28269 

49320 

53271 

fM?10 

53110 

56986 

53021 

•53491 

2830 

49321 

53291 

53211 

53111 

5780 

•53291 

53021 

28310 

49322 

53300 

53220 

53120 

5781 

53021 

•53501 

28311 

49391 

53301 

53221 

53121 

5789 

•53300 

53021 

28319 

49392 

53310 

53231 

53131 

•53100 

53021 

•53511 

2832 

•49382 

53311 

53240 

53140 

53021 

•53301 

53021 

2839 

49301 

53320 

53241 

53141 

•53101 

53021 

•5a5?i 

2840 

49302 

53321 

53250 

53150 

53021 

•53310 

53021 

2848 

49311 

53331 

53251 

53151 

•53110 

53021 

•53531 

2849 

49312 

53340 

53260 

53160 

53021 

•53311 

53021 

2850 

49320 

53341 

53261 

53161 

•53111 

53021 

•53541 

2851 

49321 

53350 

53271 

53171 

53021 

•.53320 

53021 

2860 

49322 

53351 

53291 

53191 

•53120 

53021 

•53551 

2861 

49391 

53360 

53300 

53200 

53021 

•53321 

53021 

2862 

49392 

.S3361 

53301 

53201 

•53121 

53021 

•53561 

2863 

•5173 

53371 

53310 

53210 

53021 

•53330 

53021 

2864 

2800 

53391 

53311 

53211 

•53130 

53021 

•53783 

2865 

2814 

53400 

53320 

53220 

53021 

•53331 

53021 

2866 

2818 

53401 

53321 

53221 

•53131 

53021 

•53789 

2867 

28241 

53410 

53331 

53231 

53021 

•53340 

53021 

2869 

28242 

53411 

53340 

53240 

•53140 

53021 

•5379 

2870 

28249 

53420 

53341 

53241 

53021 

•53341 

53021 

2871 

28260 

53421 

53350 

53250 

•53141 

53021 

•56202 

2872 

28261 

53431 

53351 

53251 

53021 

•53350 

53021 

2873 

28262 

53440 

53360 

53260 

•53150 

53021 

•56203 

2874 

28263 

53441 

53361 

53261 

53021 

•53351 

53021 

2875 

28264 

53450 

53371 

53271 

•53151 

53021 

•56212 

2878 

28268 

53451 

53391 

53291 
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•53360 

53021 

2879 
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53460 

53400 

53300 

•53160 
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•56213 

2880 

2830 

53461 

53401 

53301 

53021 

•53361 

53021 

2881 

28310 

53471 

53410 

53310 

•53161 

53021 

•5693 

28981 

28311 

53491 

53411 

53311 

53021 

•53370 

53021 

28982 

28319 

53501 

53420 

53320 

•53170 

.53021 

•56985 

•2899 

2832 

53511 

53421 

S3.321 

53021 

•53371 

53021 

28241 

2839 

saspi 

53431 

53331 

•53171 

53021 

•5780 

28242 

2840 

53531 

53440 

53340 

53021 

•53390 

53021 

28249 

2848 

53541 

53441 

53341 

•53190 

53021 

•5781 

28264 

2849 

53551 

53450 

53350 

53021 

•53391 

53021 

28268 

2850 

53561 

53451 

53351 

•53191 

53021 

•5789 

28981 

2851 

53783 

53460 

53360 

53021 

•53400 

53021 

28982 

•53020 

53784 

53461 

53361 

•53200 

53021 

•60000 

•33182 

4560 

56202 

53471 

53371 

53021 

•53401 

5960 

3314 

53021 

56203 

53491 

53391 

•53201 

53021 

5996 

•34830 

5307 

56212 

53501 

53400 

53021 

•53410 

6010 

34982 

53082 

56213 

53511 

53401 

•53210 

53021 

6012 

•34831 

53100 

5693 

53521 

53410 

53021 

•53411 

6013 

34982 

53101 

56985 

53531 

53411 

•53211 

53021 

6021 

•34a39 

53110 

56986 

53541 

53420 

53021 

•53420 

78820 

34982 

53111 

5780 

53551 

53421 

•53220 

53021 

78829 

•34989 

53120 

5781 

53561 

53431 

53021 

•53421 

•60001 

asftoo 

53121 

5789 

53783 

53440 

•53221 

53021 

5960 

35801 

53131 

•53021 

53784 

53441 

53021 

•53430 

5996 

•3499 

53140 

4560 

56202 

53450 

•53230 

53021 

6010 

35800 

53141 

53021 

56203 

53451 

53021 

•53431 

6012 

35801 

53150 

5307 

56212 

53460 

•53231 

.53021 

6013 

•35800 

53151 

530B? 

56213 

53461 

53021 

•53440 

6021 

asfioo 

53160 

53100 

5693 

53471 

•53240 

53021 

78820 

asaoi 

53161 

53101 

56985 

53491 

53021 

•53441 

78829 

asai 

53171 

53110 

56986 

53501 

•53241 

53021 

•60010 

•a-saoi 

53191 

53111 

5780 

53511 

53021 

•53450 

5960 

35R00 

53200 

53120 

5781 

53521 

•53250 

53021 

5996 

6010 

67450 

67451 

67452 

67400 

6143 

7744 

7994 

6012 

67451 

67452 

67453 

67401 

6145 

7745 

•78099 

6013 

67452 

67453 

67454 

67402 

6150 

7747 

7aS,52 

6021 
78820 
78829 
•60011 
5960 


)10 
!>12 
6013 
6021 
78820 
78829 

•60090 
5960 
5996 
6010 
6012 
6013 
6021 
78820 
78829 

•60091 
5960 
5996 
6010 
6012 
6013 
6021 
78820 
78829 

•60785 
5970 
5994 

•64680 
67450 
67451 
67452 
67453 
67454 

•64681 
67450 
67451 
67452 
67453 
67454 

•64682 
67450 
67451 
67452 
67453 
67454 

•64683 
85011 
86012 


67453 
67454 

•64684 
67450 
67451 
67452 
67453 
67454 

•64690 
67450 
67451 
67452 
67453 
67454 

•64691 
67450 
67451 
67452 
67453 
67454 

•64693 
67450 
67451 
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67454 
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67454 

•64891 
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67453 
67454 
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67452 
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67454 

•66940 
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67452 
67453 
67454 

•66941 
67450 
85012 

•80033 
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•66942 
67450 
67451 
67452 
67453 
67454 

•66943 
67450 
67451 
67452 
67453 
67454 

•66944 
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67451 
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67453 
67454 

•66980 
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67451 
67452 
67453 
67454 

•66981 
67450 
67451 
67452 
67453 
67454 

•66982 
67450 
67451 
67452 
67453 
67454 

•66983 
67450 
67451 
67452 
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67454 

•66984 
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67451 
67452 
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67454 

•66990 
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67451 
67452 
67453 
67454 

•66991 
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67451 
67452 
67453 
67454 

•66992 
67450 
67451 
67452 
67453 
67454 

•66993 
67450 
67451 

•80063 
85011 


•66994 
67450 
67451 
67452 
67453 
67454 

•67400 
67450 
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67454 

•67401 
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67450 
67451 
67452 
67453 
67454 

•67452 
67400 
67401 
67402 
67403 
67404 
67450 
67451 
67452 
67453 
67454 
•67453 
85011 
86012 


67403 
67404 
67450 
67451 
67452 
67453 
67454 
•67454 
67400 
67401 
67402 
67403 
67404 
67450 
67451 
67452 
67453 
67454 

•7197 
6960 
71100 
71101 
71102 
71103 
71104 
71105 
71106 
71107 
71108 
71109 
71160 
71161 
71162 
71163 
71164 
71165 
71166 
71167 
71168 
71169 
7141 
7142 
71430 
71431 
71432 
71433 

•7280 
72888 

•72811 
72888 

•72812 
72888 

•72813 
72888 

•72819 
72888 

•7282 
72888 

•7283 
72888 

•72881 
72888 

•72886 
72888 

•72888 
72888 

•75281 
5970 
5994 
6140 
85012 

•80124 


6163 

7751 

6164 

7752 

6207 

7753 

•75289 

7754 

5970 

7755 

5994 

7756 

6140 

7757 

6143 

7780 

6145 

7761 

6150 

7782 

6163 

7763 

6164 

7771 

6207 

im 

•7670 

TTTB 

76711 

7776 

•76711 

7780 

76711 

7790 

•7678 

7791 

76711 

7797 

•7679 

•77989 

76711 

76711 

•77981 

•78091 

76711 

78552 

•77982 

•78092 

76711- 

78552 

•77983 

•78093 

76501 

04082 

76502 

44024 

76503 

78001 

76504 

78003 

76505 

7801 

76506  . 

78031 

76507 

78039 

76508 

7817 

7670 

7854 
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78550 

7685 

78551 
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78552 

7700 

78559 

7701 
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77084 

,  7913 

7710 
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77181 

04082 
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44024 
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78039 

7722 
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7895 
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77431 
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85011 

85011 
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•78863 
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78829 
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44024 
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78031 
78039 
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85011 
85012 
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85012 
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•80134 

85011 

85012 

•80325 

•80013 

85011 

85012 

•80104 

85011 

85012 

•80195 

85011 

85011 

85012 

•80074 

85011 

85012 

•80165 

85011 

85012 

85012 

•80044 

85011 

85012 

•80135 

85011 

85012 

•80326 

•80014 

85011 

85012 

•80105 

85011 

85012 

•80196 

85011 

85011 

85012 

•80075 

85011 

85012 

•80166 

85011 

85012 

85012 

•80045 

85011 

85012 

•80136 

85011 

85012 

•80329 

•80015 

85011 

85012 

•80106 

85011 

85012 

•80199 

85011 

85011 

85012 

•80076 

85011 

85012 

•80169 

85011 

85012 

85012 

•80046 

85011 

85012 

•80139 

85011 

85012 

•80330 

•80016 

85011 

85012 

•80109 

85011 

85012 

•80300 

85011 

85011 

85012 

•80079 

85011 

85012 

•80170 

85011 

85012 

85012 

•80049 

85011 

85012 

•80140 

85011 

85012 

♦80331 

•80019 

85011 

85012 

•80110 

85011 

85012 

•80301 

85011 

85011 

85012 

•80080 

85011 

85012 

•80171 

85011 

85012 

85012 

•80050 

85011 

85012 

•80141 

85011 

85012 

•80332 

•80020 

85011 

85012 

•80111 

85011 

85012 

.  *80302 

85011 

85011 

85012 

•80081 

85011 

85012 

•80172 

85011 

85012 

85012 

•80051 

85011 

85012 

•80142 

85011 

85012 

•80333 

•80021 

85011 

85012 

•80112 

85011 

85012 

•80303 

85011 

85011 

85012 

•80082 

85011 

85012 

•80173 

85011 

85012 

85012 

•80052 

85011 

85012 

•80143 

85011 

85012 

•80334 

•80022 

85011 

85012 

•80113 

85011 

85012 

•80304 

85011 

85011 

85012 

•80083 

85011 

85012 

•80174 

85011 

85012 

85012 

•80053 

85011 

85012 

•80144 

85011 

85012 

•80335 

•80023 

85011 

85012 

•80114 

85011 

85012 

•80305 

85011 

85011 

85012 

•80084 

85011 

85012 

•80175 

85011 

85012  , 

85012 

•80054 

85011 

85012 

•80145 

85011 

85012 

•80336 

•80024 

85011 

85012 

•80115 

85011 

85012 

•80306 

85011 

85011 

85012 

•80085 

85011 

85012 

•80176 

85011 

85012 

85012 

•80055 

85011 

85012 

•80146 

85011 

85012 

•80339 

•80025 

85011 

85012 

•80116 

85011 

85012 

•80309 

85011 

85011 

85012 

•80086 

85011 

85012 

•80179 

85011 

85012 

85012 

•80056 

85011 

85012 

•80149 

85011 

85012 

•80340 

•80026 

85011 

85012 

•80119 

85011 

85012 

•80310 

85011 

85011 

85012 

•80089 

85011 

85012 

•80180 

85011 

85012 

85012 

•80059 

85011 

85012 

•80150 

85011 

85012 

•80341 

•80029 

85011 

85012 

•80120 

85011 

85012 

•80311 

85011 

85011 

85012 

•80090 

85011 

85012 

•80181 

85011 

85012 

85012 

•80060 

85011 

85012 

•80151 

85011 

85012 

•80342 

•80030 

85011 

85012 

•80121 

85011 

85012 

•80312 

85011 

85011 

85012 

•80091 

85011 

85012 

•80182 

85011 

85012 

85012 

•80061 

85011 

85012 

•80152 

85011 

85012 

•80343 

•80031 

85011 

85012 

•80122 

85011 

85012 

•80313 

85011 

85011 

85012 

•80092 

85011 

85012 

•80183 

85011 

85012 

85012 

•80062 

85011 

85012 

•80153 

85011 

85012 

•80344 

•80032 

85011 

85012 

•80123 

85011 

-85012 

•80314 

85011 

85011 

85012 

•80093 

85011  . 

85012 

*80184 

85011 

85012 

•80345 

85011 

85012 

•80436 

85011 

85012 

80072 

80163 

Table  6G.— ADomoNS  to  the  CC  Exclusions  List— Continued 

(CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  the  revisk)ns  to  the  CC  ExcluskMis  List  are  provkled  in  an  indented  column  immediately  foltowing  the  affected  prinapal  diagnosis.] 


85011 

85012 

•80406 

85011 

85012 

•80499 

80073 

80164 

85012 

•80376 

85011 

a'i012 

•80469 

awn 

80074 

80165 

•80346 

85011 

85012 

•80439 

awn 

85012 

80075 

80166 

85011 

85012 

•80409 

85011 

85012 

•8500 

80076 

80169 

a'>012 

•80379 

85011 

85012 

•80470 

awn 

80079 

80170 

•80349 

85011 

85012 

•80440 

85011 

8W12 

80080 

80171 

85011 

85012 

•80410 

85011 

85012 

•85011 

80081 

80172 

85012 

•80380 

85011 

85012 

•80471 

430 

80062 

80173 

•80350 
B5011 
65012 

85011 

85012 

•80441 

85011 

431 

80063 

80174 

85012 

•80411 

asoii 

a'S012 

4320 

800R4 

80175 

•80381 

85011 

asoiz 

•80472 

4321 

80085 

80176 

•80351 

85011 

85012 

•80442 

85011 

436 

80086 

80179 

85011 

85012 

•80412 

85011 

85012 

78001 

80069 

80180 

85012 

•8038? 

85011 

85012 

•80473 

78003 

80090 

80181 

•80352 

85011 

85012 

•80443 

85011 

80000 

80091 

80182 

85011 

85012 

•80413 

85011 

85012 

80001 

80092 

80183 

85012 

•80383 

85011 

85012 

•80474 

80002 

80093 

80184 

•80353 

85011 

85012 

•80444 

85011 

80003 

8U094 

80185 

iSiiOII 
9R012 

85012 

•80414 

85011 

85012 

80004 

80095 

80186 

•80384 

85011 

85012 

•80475 

80005 

80096 

80189 

•80354 

85011 

85012 

•80445 

85011 

80006 

80099 

80190 

86011 

85012 

•80415 

85011 

85012   . 

80009 

80100 

80191 

85012 

•80385 

85011 

85012 

•80476 

80010 

80101 

80192 

•arevs 

85011 

85012 

•80446 

85011 

80011 

80102 

80193 

85011 

85012 

•80416 

85011 

85012 

80012 

80103 

80194 

85012 

•80386 

85011 

85012 

•80479 

80013 

80104 

80195 

•80356 

85011 

85012 

•80449 

85011 

80014 

-   80105 

80196 

B5011 

85012 

•80419 

85011 

85012 

80015 

80106 

80199 

86012 

•80389 

85011 

85012 

•80480 

80016 

80109 

8021 

•80359 

85011 

85012 

•80450 

85011 

80019 

'  80110 

80220 

85011 

85012 

•80420 

85011 

85012 

80020 

80111 

8n??i 

85012 

•80390 

85011 

85012 

•80461 

80021 

80112 

80222 

•80360 

85011 

85012 

•80451 

85011 

80022 

80113 

80223 

85011 

85012 

•80421 

85011 

85012 

80023 

80114 

80??4 

86012 

•80^1 

85011 

85012 

•80482 

80024 

80115 

80225 

•80061 

85011 

85012 

•80452 

85011 

800?5 

80116 

80226 

£011 
B6012 

85012 

•80422 

85011 

85012 

80026 

80119 

80??7 

•80392 

85011 

85012 

•80483 

80029 

80120 

80228 

•80062 

85011 

85012 

•80453 

85011 

80030 

80121 

80229 

85011 

85012 

•80423 

85011 

85012 

80031 

80122 

80230 

86012 

•80393 

asGii 

85012 

•80484 

8003? 

80123 

80231 

•80363 

85011 

85012 

•80454 

85011 

BOOX^ 

80124 

80?3? 

85011 

85012 

•80424 

a5011 

85012 

80034 

80125 

80233 

86012 

•80394 

85011 

85012 

•80485 

80036 

80126 

80234 

•80364 

85011 

86012 

•80455 

86011 

80036 

80129 

80235 

86011 

85012 

•80425 

85011 

85012 

80039 

80130 

80236  . 

86012 

•80395 

85011 

85012 

•80486 

80040 

80131 

80237 

•80365 

85011 

85012 

•80456 

85011 

80041 

80132 

80238 

86011 

85012 

•80426 

85011 

85012 

80042 

80133 

80239 

85012 

•80396 

85011 

85012 

•80489 

80043 

80134 

8024 

•80366 

85011 

85012 

•80459 

85011 

80044 

80135 

8025 

85011 

asoi2 

•80429 

85011 

85012 

80045 

80136 

8026 

85012 

•80399 

85011 

85012 

•80490 

80046 

80139 

8027 

•80369 

85011 

85012 

•80460 

85011 

80049 

80140 

8028 

86011 

85012 

•80430 

85011 

86012 

.  80050 

80141 

8029 

85012 

•80400 

86011 

85012 

•80491 

'   80051 

80142 

80300 

•80370 

85011 

85012 

•80461 

85011 

8005? 

80143 

80301 

86011 

85012 

•80431 

85011 

85012 

80053 

80144 

8030? 

86012 

•80401 

awn 

85012 

•80492 

80054 

80145 

80303 

•80371 

85011 

85012 

•80462 

85011 

80056 

80146 

80304 

86011 

85012 

•80432 

85011 

85012 

80056 

80149 

80305 

85012 

•80402 

85011 

85012 

•80493 

80059 

80150 

80306 

•80372 

85011 

85012 

•80463 

85011 

80060 

80151 

80309 

95011 

85012 

•80433 

85011 

85012 

80061 

80152 

80310 

85012 

•80403 

85011 

85012 

•80494 

80082 

80153 

80311 

•80373 

85011 

85012 

•80464 

85011 

80063 

80154 

80312 

85011 

85012 

•80434 

85011 

85012 

80064 

80155 

80313 

85012 

•80404 

85011 

85012 

•80495 

80066 

80156 

80314 

•80374 

85011 

85012 

•80465 

85011 

80066 

80159 

80315 

< 

16011 

85012 

•80436 

85011 

85012 

80669 

80160 

80316 

i 

»5012 

•80405 

85011 

85012 

•80496 

80070 

80161 

80319 

*« 

675 

85011 

85012 

•80466 

85011 

80071 

80162 

80320 

27362 
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Table  6G.— ADomoNS  to  the  CC  Exclusions  List— Continued 

[CCs  that  are  added  to  ttie  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  ttie  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis.] 


80321 

80412 

8502 

85184 

85315 

80056 

80149 

80305 

80322 

80413 

8503 

85185 

85316 

80059 

80150 

80306 

80323 

80414 

8504 

85186 

asaig 

80060 

80151 

80309 

80324 

80415 

8505 

85189 

85400 

80061 

80152 

80310 

80325 

80416 

8509 

85190 

85401 

80062 

80153 

80311 

80326 

80419 

85100 

85191 

85402 

80063 

80154 

80312 

80329 

80420 

85101 

85192 

85403 

80064 

80155 

80313 

80330 

80421 

85102 

85193 

85404 

80065 

80156 

80314 

80331 

80422 

85103 

85194 

85405 

80066 

80159  . 

80315 

80332 

80423 

85104 

85195 

85406 

80069 

80160 

80316 

803a3 

80424 

85105 

85196 

85409 

80070 

80161 

80319 

80334 

80425 

85106 

85199 

85410 

80071 

80162 

80320 

8oa^s 

80426 

85109 

85200 

85411 

80072 

80163 

80321 

80336 

80429 

85110 

85201 

85412 

80073 

80164 

80322 

80339 

80430 

85111 

85202 

85413 

80074 

80165 

80323 

80340 

80431 

85112 

85203 

85414 

80075 

80166 

80324 

80341 

80432 

85113 

avo* 

85415 

80076 

80169 

80325 

80342 

80433 

85114 

85205 

85416 

80079 

80170 

80326 

80343 

80434 

85115 

85206 

85419 

80080 

80171 

80329 

80344 

80435 

85116 

85209 

*85012 

80081 

80172 

80330 

80345 

80436 

85119 

avio 

430 

80082 

80173 

80331 

80346 

80439 

85120 

85211 

431 

80083 

80174 

(VKVV> 

80349 

80440 

85121 

85212 

4320 

80084 

80175 

80333 

Boaso 

80441 

85122 

a'»?13 

4321 

80085 

80176 

80334 

80351 

80442 

85123 

85214 

436 

80086 

80179 

80335 

80a'>? 

80443 

85124 

85215 

78001 

80089 

80180 

80336 

80aS3 

80444 

85125 

85216 

78003 

80090 

80181 

80339 

80354 

80445 

85126 

85219 

80000 

80091 

80182 

80340 

80355 

80446 

85129 

asppo 

80001 

80092 

80183 

80341 

60356 

80449 

85130 

85221 

80002 

80093 

80184 

80342 

80359 

80450 

85131 

85222 

80003 

80094 

80185 

80343 

80360 

80451 

85132 

85223 

80004 

80095 

80186 

80344 

80361 

80452 

85133 

85224 

80005 

80096 

80189 

80345 

80362 

80453 

85134 

a'>??5 

80006 

80099 

80190 

80346 

80363 

80454 

85135 

85226 

80009 

80100 

80191 

80349 

■  80364 

80455 

85136 

85229 

80010 

80101 

80192 

80350 

80365 

80456 

85139 

85230 

80011 

80102 

80193 

80351 

80366 

80459 

85140 

85231 

80012 

80103 

80194 

80352 

80369 

80460 

85141 

85232 

80013 

80104 

80195 

80353 

80370 

80461 

85142 

85233 

80014 

80105 

80196 

80354 

80371 

80462 

85143 

85234 

80015 

80106 

80199 

80355 

80372 

80463 

85144 

85235 

80016 

80109 

8021 

80356 

80373 

80464 

85145 

85236 

80019 

80110 

80220 

80359 

80374 

80465 

85146 

fvy?aa 

80020 

80111 

80221 

80360 

80375 

80466 

85149 

85240 

80021 

80112 

8022? 

80361 

80376 

80469 

85150 

85241 

80022 

80113 

80223 

80362 

80379 

80470 

85151 

as?42 

80023 

80114 

80224 

80363 

80380 

80471 

85152 

85243 

80024 

80115 

80225 

80364 

80381 

80472 

85153 

85244 

80025 

80116 

80226 

80365 

80382 

80473 

85154 

85245 

80026 

80119 

80227 

80366 

80383 

80474 

85155 

85246 

80029 

80120 

80228 

80369 

80384 

80475 

85156 

85249 

80030 

80121 

80229 

80370 

SOVIS 

80476 

85159 

aS250 

80031 

80122 

80230 

80371 

80386 

80479 

85160 

85251 

80032 

80123 

80231 

80372 

80389 

80480 

85161 

85252 

80033 

80124 

80232 

80373 

80390 

80481 

85162 

as?53 

80034 

80125 

80233 

80374 

80391 

80482 

85163 

85254 

80035 

80126 

80234 

80375 

80392 

80483 

85164 

85255 

80036 

80129 

80235 

80376 

80393 

80484 

85165   . 

85256 

80039 

80130 

80236 

80379 

80394 

80485 

85166 

85259 

80040 

80131 

80237 

80380 

80395 

80486 

85169 

85300 

80041 

80132 

80238 

80381 

80396 

80489 

85170 

85301 

80042 

80133 

80239 

80382 

80399 

80490 

85171 

85302 

80043 

80134 

8024 

80383 

80400 

80491 

85172 

85303 

80044 

80135 

8025 

80384 

80401 

80492 

85173 

85304 

80045 

80136 

8026 

80385 

80402 

80493 

85174 

85305 

80046 

80139 

8027 

80386 

80403 

80494 

85175 

85306 

80049 

80140 

8028 

80389 

80404 

80495 

85176 

85309 

80050 

80141 

8029 

80390 

80405 

80496 

85179 

85310 

80051 

80142 

80300 

80391 

80406 

80499 

85180 

85311 

80052 

80143 

80301 

80392 

80409 

8500 

85181 

85312 

80053 

80144 

80302 

80393 

80410 

85011 

85182 

85313 

80054 

80145 

80303 

80394 

1 

Federal  Register /Vol.  68,  No.  96 /Monday,  May  19,  2003  /  Proposed  Rules 

27363 

TABLE  6G.— Additions  to  the  CC  Exclusions  List— Continued 

[CCs  that  are  added  to  the  list 

are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  Drincioal  diaanoses  is  shown  with  an  asterisk 

and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the"  affected  princ 

ipal  diagnosis] 
80395 

80411 

85012 

85183        85314  '      80055        80146        80304 

80396 

80489 

85170         85301       *85111          85011         85012 

•a5202 

80399 

80490 

85171         85302         85011         85012       *85172 

85011 

80400 

80491 

85172        85303        85012       *85142         85011 

85012 

80401 

80492 

85173         85304       '85112          85011         85012 

'85203 

80402 

80493 

85174         85305         85011         85012       '85173 

85011 

80403 

80494 

85175         85306  '       85012       *85143          85011 

85012 

80404 

80495 

85176        85309       '85113         85011        85012 

•85204 

80405 

80496 

85179         85310         85011         85012       *85174 

85011 

80406 

80499 

85180         85311         85012       '85144          85011 

85012 

80409 

8500 

85181         85312       '85114          85011         85012 

'85205 

80410 

85011 

85182         85313         85011         85012       '85175 

85011 

80411 

85012 

85183        85314        85012       '85145         85011 

85012 

80412 

8502 

85184         85315       '85115          85011         85012 

'RS206 

80413 

8503 

85185         85316         85011         85012       '85176 

85011 

80414 

8504 

85186         85319         85012       '85146          85011 

85012 

80415 

8505 

85189         85400       '85116          85011         85012 

•85209 

80416 

8509 

85190         85401         85011         85012       '85179 

85011 

80419 

85100 

85191         85402         85012       '85149          85011 

85012 

80420 

85101 

85192         85403       '85119          85011         85012 

'RS210 

80421 

85102 

85193         85404         85011         85012       '85180 

85011 

80422 

85103 

85194         85405         85012       '85150          85011 

a5012 

80423 

85104 

85195         85406       '85120          85011         85012 

'RS211 

80424 

85105 

85196         85409         a5011         85012       '85181 

85011 

80425 

85106 

85199         85410         a5012       '85151          85011 

85012 

80426 

85109 

85200         85411       '85121          85011         85012 

'a')212 

80429 

85110 

85201         85412         85011         85012       '85182 

85011 

80430 

85111 

85202         85413         85012       '85152          85011 

85012 

80431 

85112 

85203         85414       '85122          85011         85012 

'85213 

80432 

85113 

85204         85415         85011         85012       '85183 

85011 

80433 

85114 

85205         85416         85012       '85153          85011 

85012 

80434 

85115 

85206         85419       '85123          85011         85012 

'85214 

80435 

85116 

85209       '8502          85011         85012       '85184 

85011 

80436 

85119 

85210        85011        85012       '85154         85011 

a5012 

80439 

85120 

85211         85012       '85124          85011         85012 

'85215 

80440 

85121 

85212       '8503          85011        85012       '85185 

85011 

80441 

85122 

85213        85011        85012       '85155         85011 

85012 

80442 

85123 

85214         85012       '85125          85011         85012 

'85216 

80443 

85124 

85215       '8504          85011         85012       '85186 

85011 

80444 

85125 

85216         85011         85012       '85156          85011 

85012 

80445 

85126 

85219         85012       '85126          85011         85012 

'a5219 

80446 

85129 

85220       '8505          85011         85012       '85189 

85011 

80449 

85130 

85221         85011         85012       '85159          85011 

85012 

80450 

85131 

85222         85012       '85129          85011         85012 

'85221 

80451 

85132 

85223       '8509          85011         85012       '85190 

85011 

80452 

85133 

85224         85011         85012       '85160          85011 

85012 

80453 

85134 

85225         85012       '85130          85011         85012 

'aS222 

80454 

85135 

85226       '85100         85011        85012       '85191 

a5011 

80455 

85136 

85229         85011         85012       '85161          85011 

'   85012 

80456 

85139 

85230         85012       '85131          85011         85012 

'a5??3 

80459 

85140 

85231       '85101          85011         85012       '85192 

85011 

80460 

85141 

85232         85011         a'>012       '85162          85011 

85012 

80461 

85142 

85233         85012       '85132          85011         85012 

'a5?24 

80462 

85143 

85234       '85102          85011         85012       '85193 

85011 

80463 

85144 

85235         85011         85012       '85163          85011 

85012 

80464 

85145 

85236         85012       '85133          85011         85012 

'85225 

80465 

85146 

85239       '85103         85011        85012       '85194 

asoii 

80466 

85149 

85240         85011         85012       '85164          85011 

a5012 

80469 

85150 

85241         85012       '85134          85011         85012 

'85226 

80470 

85151 

85242       '85104          85011         85012       '85195 

a5011 

80471 

85152 

85243         85011         85012       '85165          85011 

a5012 

80472 

85153 

85244         85012       '85135          85011         85012 

•a5229 

80473 

85154 

85245       '85105          85011         85012       '85196 

85011 

80474 

85155 

85246         85011         85012       '85166          85011 

85012 

80475 

85156 

85249         85012       '85136          85011         85012 

*a5230 

80476 

85159 

85250       '85106          aiOII         85012       '85199 

85011 

80479 

85160 

85251         85011         85012       '85169          85011 

a5012 

80 

480 

85161 

85252         85012       '85139          85011         8'i012 

•85231 

80 

481 

85162 

85253       '85109          85011         85012       'as?00 

asoii 

80 

482 

85163 

85254        85011        85012       '85170         85011 

85012 

80 

483 

85164 

85255        85012       '85140         85011        85012 

*aS232 

80 

484 

85165 

85256       '85110          85011         85012       '85201 

asoii 
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Table  6G.— Additions  to  the  CC  Exclusions  List— Continued 

[CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis.] 


80485 

85166 

85259 

85011 

85012 

•85171 

85011 

85012 

80486 

85169 

85300 

85012 

•85141 

85D11 

85012 

•85233 

85011 

85012 

•85414 

8058 

95219 

8064 

80609 

80504 

85012 

•85304 

85011 

8059 

9522 

8065 

80610 

80505 

•85234 

85011 

85012 

80600 

9523 

80660 

80611 

80506 

85011 

85012 

•85415 

80601 

9524 

80661 

80612 

80507 

85012 

•85305 

85011 

80602 

9528 

80662 

80613 

80508 

*85235 

85011 

85012 

80603 

9529 

80669 

80614 

80510 

85011 

85012 

•85416 

80604 

•95912 

80670 

80615 

80511 

85012 

•85306 

85011 

80605 

80500 

80671 

80616 

80512 

•85236 

85011 

85012 

80606 

80501 

80672 

80617 

80513 

85011 

85012 

•85419 

80607 

80502 

80679 

80618 

80514 

85012 

•85309 

85011 

80608 

-80503 

8068 

80619 

80515 

•85239 

85011 

85012 

80609 

80504 

8069 

80620 

80516 

85011 

85012 

•8738 

80610 

80505 

95200 

80621 

80517 

85012 

•85310 

85011 

80611 

80506 

95201 

80622 

80518 

•a5?40 

85011 

85012 

80612 

80507 

95202 

80623 

8052 

85011 

85012 

•8739 

80613 

80508 

95203 

80624 

8053 

85012 

•85311 

85011 

80614 

80510 

95204 

80625 

8054 

•85241 

85011 

85012 

80615 

80511 

95205 

80626 

8055 

85011 

85012 

•8798 

80616 

80512 

95206 

80627 

8056 

85012 

•85312 

85011 

80617 

80513 

95207 

80628 

8057 

•85?42 

85011 

85012 

80618 

80514 

95208 

80629 

8058 

85011 

85012 

•8799 

80619 

80515 

95209 

80630 

8059 

85012 

•85313 

85011 

80620 

80516 

95210 

80631 

80600 

•85243 

85011 

85012 

80621 

80517 

95211 

80632 

80601 

85011 

85012 

•9050 

80622 

80518 

95212 

80633 

80602 

85012 

•85314 

85011 

80623 

8052 

95213 

80634 

80603 

•85244 

85011 

85012 

80624 

,8053 

95214 

80635 

80604 

85011 

85012 

•9251 

80625 

8054 

95215 

80636 

80605 

85012 

•85315 

85011 

80626 

8055 

95216 

80637 

80606 

•85245 

85011 

85012 

80627 

8056 

95217 

80638 

80607 

85011 

85012 

•9252 

80628 

8057 

95218 

80639 

80608 

85012 

•85316 

85011 

80629 

8058 

95219 

8064 

80609 

•85246 

85011 

85012 

80630 

8059 

9522 

8065 

80610 

85011 

85012 

•9290 

80631 

80600 

9523 

80660 

80611 

85012 

•85319 

85011 

80632 

80601 

9524 

80661 

80612 

•as?49 

85011 

85012 

80633 

80602 

9528 

80662 

80613 

85011 

85012 

•9299 

80634 

80603 

9529 

80669 

80614 

85012 

•85400 

85011 

80635 

80604 

•95913 

80670 

80615 

•85250 

85011 

85012 

80636 

80605 

80500 

80671 

80616 

85011 

85012 

•9588 

80637 

80606 

80501 

80672 

80617 

85012 

•85401 

85011 

80638 

80607 

80502 

80679 

80618 

•85251 

85011 

85012 

80639 

80608 

80503 

8068 

80619 

85011 

85012 

•95901 

8064 

80609 

80504 

8069 

80620 

85012 

•85402 

85011 

8065 

80610 

80505 

95200 

80621 

•85252 

85011 

85012 

80660 

80611 

80506 

95201 

80622 

85011 

85012 

•95909 

80661 

80612 

80507 

95202 

80623 

85012 

•85403 

85011 

80662 

80613 

80508 

95203 

80624 

•85253 

85011 

85012 

80669 

80614 

80510 

95204 

80625 

85011 

85012 

•95911 

80670 

80615 

80511 

95205 

80626 

85012 

•85404 

80500 

80671 

80616 

80512 

95206 

80627 

•85254 

85011 

80501 

80672 

80617 

80513 

95207 

80628 

85011 

85012 

80502 

80679 

80618 

80514 

95208 

80629 

85012 

•85405 

80503 

8068 

80619 

80515 

95209 

80630 

•a5255 

85011 

80504 

8069 

80620 

80516 

95210 

80631 

85011 

85012 

80505 

95200 

80621 

80517 

95211 

8063? 

85012 

•85406 

80506 

95201 

80622 

80518 

95212 

80633 

•85256 

85011 

80507 

95202 

80623 

8052 

95213 

80634 

85011 

85012 

80508 

95203 

80624 

8053 

95214 

80635 

85012 

•85409 

80510 

95204 

80625 

8054 

95215 

80636 

•85259 

85011 

80511 

95205 

80626 

8055 

95216 

80637 

85011 

85012 

80512 

95206 

80627 

8056 

95217 

80638 

85012 

•85410 

80513 

95207 

80628 

8057 

95218 

80639 

•85300 

85011 

80514 

95208 

80629 

8058 

95219 

8064 

85011 

B5012 

80515 

95209 

80630 

8059 

9522 

8065 

85012 

•85411 

80516 

95210 

80631 

80600 

9523 

80660 

•85301 

85011 

80517 

95211 

80632 

80601 

9524 

80661 

85011 

85012 

80518 

95212 

80633 

80602 

9528 

80662 

5012 

•85412 

8052 

95213 

80634 

80603 

9529 

80669 

•85302 

85011 

8053 

95214 

80635 

80604 

•95914 

80670 

85011 

85012 

8054 

95215 

80636 

80605 

80500 

80671 
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Table  6G.— Additions  to  the  CC  Exclusions  List— Continued 

JCCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk 
and  the  revisions  to  the  CC  Exclusions  List  are  provkled  in  an  indented  column  immediately  foltowing  the  affected  principal  diagnosis.] 


85012 
•85303 
85011 


17 

$0508 
00510 
$0511 
$0512 
80513 
80514 
80515 
80516 
80517 
80518 
8052 
8053 
8054 
8055 
8056 
8057 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80608 
80609 
80610 
80611 
80612 
80613 
80614 
80615 


•85413 
85011 
85012 
80620 
80621 
80622 
80623 
80624 
80625 
80626 
80627 
80628 
80629 
80630 
80631 
80632 
80633 
80634 
80635 
80636 
80637 
80638 
80639 
8064 
8065 
80660 
80661 
80662 
80669 
80670 
80671 
80672 
80679 
8068 
8069 
95200 
95201 
95202 
95203 
95204 
95205 
95206 
95207 
95208 
95209 
95210 
95211 
95212 
95213 
95214 
95215 
95216 
95217 
95218 
95219 
9522 
9523 
9524 
9528 
9529 

•9598 
85011 
85012 

•9599 
85011 
85012 

•99600 
99657 

•99601 
99657 

•99602 
99657 


8055 
8056 
8057 

•99609 
99657 

•9961 
99657 

•9962 
99657 

•99630 
99657 

•99639 
99657 

•9964 
99657 

•99651 
99657 

•99652 
99657 

•99653 
99657 

•99654 
99657 

•99655 
99657 

•99656 
99657 

•99657 
99655 
99656 
99657 
99659 
99660 
99661 
99662 
99663 
99664 
99665 
99666 
99667 
99668 

99DD9 

99670 
99671 
99672 
99673 
99674 
99675 
99676 
99677 
99678 
99679 

•99659 
99657 

•99660 
99657 

•99661 
99657 

•99662 
99657 

•99663 
99657 

•99664 
99657 

•99665 
99657 

•99666 
99657 

•99667 
99657 

•99668 
99657 


95216 

95217 

95218 
•99671 

99657 
•99672 

99657 
•99673 

99657 
•99674 

99657 
•99675 

99657 
•99676 

99657 
•99677 

99657 
•99678 

99657 
•99679 

99657 
•99680 

V4321 

V4322 
•99683 

V4321 

V4322 
•99687 

V4321 

V4322 
•99791 

99657 
.•99799 

99657 
•99881 

99657 
•99883 

99657 
•99889 

99657 
•9989 

99657 
•V421 

V4321 

V4322 
•V4321 

V4321 

V4322 
•V4322 

V4321 

V4322 


80637 
80638 
80639 


80606 
80607 
80608 


80501 
80502 
80503 


80672 
80679 
8068 
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Table  6G.— Additions  to  the  CC  Exclusions  List— Continued 

[CCs  that  are  added  to  the  list  are  in  Table  6G-Additions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an  asterisk, 
and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  Vhe  affected  principal  diagnosis.] 


80616 

•99603 

•99669 

80617 

99657 

99657 

80618 

•99604 

•99670 

80619 

99657 

99657 

Table  6H.— Deletions  From  the  CC  Exclusions  List 

[CCs  that  are  deleted  from  the  list  are  in  Table  6H-Deletions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an 
asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis.] 


•25060 

28263 

28260 

53201 

6013 

71169  . 

6960 

8501 

3580 

28269 

28261 

53210 

6021 

7141 

71100 

•80005 

•25061 

2830 

28262 

53211 

78820 

7142 

71101 

8501 

3580 

28310 

28263 

53220 

78829 

71430 

71102 

•80006 

•25062 

28311 

28269 

53221 

•6001 

71431 

71103 

8501 

3580 

28319 

2830 

53231 

5960 

71432 

71104 

•80009 

•25063 

283? 

28310 

53240 

5996 

71433 

71105 

8501 

3580 

2839 

28311 

53241 

6010 

•71976 

71106 

•80010 

•25080 

2840 

28319 

53250 

6012 

6960 

71107 

8501 

3580 

2848 

2832 

53251 

6013 

71100 

71108 

•80011 

•25081 

2849 

2839 

53260 

6021 

71106 

71109 

8501 

3580 

2850 

2840 

53261 

78820 

71108 

71160 

•80012 

•25082 

?«>1 

2848 

53271 

78829 

71109 

71161 

8501 

3580 

•2825 

2849 

53291 

•6002 

71160 

71162 

•80013 

•25083 

2824 

2850 

53300 

5960 

71166 

71163 

8501 

3580 

•28260 

2851 

53301 

5996 

71168 

71164 

•80014 

•25090 

2824 

2860 

53310 

6010 

71169 

71165 

8501 

3580 

•28261 

2861 

53311 

6012 

7141 

71166 

•80015 

•25091 

2824 

2862 

53320 

6013 

7142 

71167 

8501 

3580 

•28262 

2863 

53321 

6021 

71430 

71168 

•80016 

•25092 

2824 

2864 

53331 

78820 

71431 

71169 

8501 

3580 

•28263 

2865 

53340 

78829 

71432 

7141 

•80019 

•25093 

2824  . 

2866 

53341 

•6009 

-   71433 

7142 

8501 

3580 

•28269 

2867 

53350 

5960 

•71977 

71430 

•80020 

•2551 

2824 

2869 

53351 

5996 

6960 

71431 

8501 

2550 

•2827 

2870 

53360 

6010 

71100 

71432 

•80021 

2580 

2824 

2871 

53361 

6012 

71107 

71433 

8501 

2581 

•2828 

2872 

53371 

6013 

71108 

•7528 

•80022 

2588 

2824 

2873 

53391 

6021 

71109 

5970 

8501 

2589 

•2829 

2874  • 

53400 

78820 

71160 

5994 

•80023 

•2800 

2824 

2875 

53401 

78829 

71167 

6140 

8501 

2824 

•2830 

2878 

53410 

•71970 

71168 

6143 

•80024 

•2801 

2824 

2879 

53411 

6960 

71169 

6145 

8501 

2824 

•28310 

2880 

53420 

71100 

7141 

6150 

•80025 

•2808 

2824 

2881 

53421 

71101 

7142 

6163 

8501 

2824 

•28311 

•2899 

53431 

71102 

71430 

6164 

•80026 

•2809 

2824 

2824 

53440 

71103 

71431 

6207 

8501  . 

2824 

•28319 

•3483 

53441 

71104 

71432 

•7998 

•80029 

•2810 

2824 

34982 

53450 

71105 

71433 

04082 

8501 

2824 

•2832 

•34989 

53451 

71106 

•71978 

44024 

•80030 

•2811 

2824 

35R0 

53460 

71107 

6960 

78001 

8501 

2824 

•2839 

•3499 

53461 

71108 

71100 

78003 

•80031 

•2812 

2824 

3580 

53471 

71109 

71101 

7801 

8501 

2824 

•2840 

•3580 

53491 

71160 

71102 

78031 

•80032 

•2813 

2824 

3580 

53501 

71161 

71103 

78039 

8501 

2824 

•2848 

3581 

53511 

71162 

71104 

7817 

•80033 

•2814 

2824 

•3581 

53521 

71163 

71105 

7854 

8501 

2824 

•2849 

3580 

53531 

71164 

71106 

78550 

•80034 

•2818 

2824 

•5302 

53541 

71165 

71107 

78551 

8501 

2824 

•2850 

4560 

53551 

71166 

71108 

78559 

•80035 

•2819 

2824 

5307 

53561 

71167 

71109 

7863 

8501 

2824 

•2851 

53082 

53783 

71168 

71160 

78820 

•80036 

•2820 

2824 

53100 

53784 

71169 

71161 

78829 

8501 

2824 

•28521 

53101 

56202 

7141 

71162 

7895 

•80039 

•2821 

2824 

53110 

56203 

7142 

71163 

7907 

8501 

2824 

•28522 

53111 

56212 

71430 

71164 

7911 

•80040 

•2822 

2824 

53120 

56213 

71431 

71165 

7913 

8501 

2824 

•28529 

53121 

5693 

71432 

71166 

7991 

•80041 

•2823 

2824 

53131 

56985 

71433 

71167 

7994 

8501 

2824 

•2858 

53140 

56986 

•71975 

71168 

•80000 

•80042 

•2824 

2824 

53141 

5780 

6960 

71169 

8501 

8501 

2800 

•2859 

53150 

5781 

71100 

7141 

•80001 

•80043 

Table  6H. — Deletions  From  the  CC  Exclusions  List— Continued 

[CCs  that  arc  deleted  from  the  list  are  in  Table  6H-Deletions  to  the  CC  ExdusJons  List.  Each  of  the  principal  diagnoses  is  shown  with  an 
astensk,  and  the  revistons  to  the  CC  Excluskxis  List  are  provkled  in  an  indented  cokjmn  immediately  following  the  affected  principal  diagnosis.] 


2814 

2824 

53151 

5789 

71105 

7142 

8501 

8501 

2818 

•2898 

53160 

•6000 

71108 

71430 

•8000? 

•80044 

2824 

2800 

53161 

5960 

71109 

71431 

8501 

8501 

28260 

2814 

53171 

5996 

71160 

71432 

•80003 

•80045 

28261 

2818 

53191 

6010 

71165 

71433 

8501 

8501 

,28262 

2824 

53200 

6012 

71168 

•71979 

•80004 

•80046 

>8501 

•80093 

8501 

•80184 

8501 

•80375 

8501 

•80466 

•80049 

8501 

•80140 

8501 

•80331 

8501 

•80422 

8501 

8501 

•80094 

8501 

•80185 

8501 

•80376 

8501 

•80469 

•80050 

8501 

•80141 

8501 

•8033? 

8501 

•80423 

8501 

8501 

•80095 

8501 

•80186 

8501 

•80379 

8501 

•80470 

•80051 

8501 

•80142 

8501 

•8««3 

8501 

•80424 

8501 

8501 

•80096 

8501 

•80189 

8501 

•80380 

8501 

♦80471 

•8005? 

8501 

•80143 

8501 

*aa^34 

8501 

•80425 

8501 

8501 

•80099 

8501 

•80190 

8501 

•80381 

8501 

•80472 

•80053 

8501 

•80144 

8501 

•80a\'> 

8501 

•80426 

8501 

8501 

•80100 

8501 

"80191 

8501 

•8038? 

8501 

•80473 

•80054 

8501 

•80145 

8501 

•80336 

8501 

•80429 

8501 

8501 

•80101 

8501. 

•80192 

8501 

•80383 

8501 

•80474 

•80055 

8501 

•80146 

8501 

•80339 

8501 

•80430 

RSOI 

8501 

•80102 

8501 

•80193 

8501 

•80384 

8501 

•80475 

•80056 

8501 

•80149 

8501 

•80340 

8501 

•80431 

8501 

8501 

•80103 

8501 

•80194 

8501 

•80385 

8501 

•80476 

'80059 

8501 

•80150 

8501 

•80341 

8501 

•80432 

8501 

8501 

•80104 

8501 

•80195 

8501 

•80386 

8501 

•80479 

•80060 

8501 

•80151 

8501 

•80342 

8501 

•80433 

8501 

8501 

•80105 

8501 

•80196 

8501 

•80369 

8501 

•80480 

•80061 

8501 

•80152 

8501 

•80343 

8501 

•80434 

8501 

8501 

•80106 

8501 

•80199 

8501 

•80380 

8501 

•80481 

•8006? 

8501 

•80153 

8501 

•80344 

8501 

•80435 

8501 

8501 

•80109 

8501 

•80300 

8501 

•80391 

8501 

•80462 

•80063 

8501 

•80154 

8501 

•80345 

8501 

•80436 

asoi 

8501 

•80110 

8501 

•80301 

8501 

•80392 

8501 

'80483 

•80064 

8501 

•80155 

8501 

•80346 

8501 

•80439 

8501 

8501 

•80111 

8501 

•80302 

8501 

•80393 

8501 

•80484 

•80065 

8501 

•80156 

8501 

•80349 

8501 

•80440 

8501 

8501 

•80112 

8501 

•80303 

8501 

•80394 

8501 

•80485 

•80066 

8501 

•80159 

8501 

•80350 

8501 

•80441 

asoi 

8501 

•80113 

8501 

•80304 

8501 

•80395 

8501 

•80486 

•80069 

8501 

•80160 

8501 

•80351 

8501 

•80442 

8501 

8501 

•80114 

8501 

•80305 

8501 

•80396 

8501 

•80489 

•80070 

a<>oi 

•80161 

8501 

•8035? 

8501 

•80443 

R501 

8501 

•80115 

8501 

•80306 

8501 

•80399 

asoi 

•80490 

•80071 

8501 

•80162 

8501 

•80353 

8501 

•80444 

8501 

8501 

•80116 

8501 

•80309 

8501 

•88400 

8501 

.•80491 

•80072 

8501 

•80163 

8501 

•80354 

8501 

•80445 

8501 

8501 

•80119 

8501 

•80310 

asoi 

•80401 

8501 

•80492 

•80073 

asoi 

•80164 

8501 

•80355 

8501 

•80446 

asoi 

8501 

•80120 

8501 

•80311 

8501 

•80402 

8501 

•80493 

•80074 

8501 

•80165 

8601 

•80356 

8501 

•80449 

'  8501 

8501 

•80121 

8501 

•80312 

8501 

•80403 

awi 

•80494 

•80075 

a<)01 

•80166 

8501 

•80359 

8501 

•80450 

asoi 

8601 

•80122 

8501 

•80313 

8501 

•80404 

8501 

•80495 

•80076 

8501 

•80169 

8501 

•80360 

8501 

•80451 

8501 

8501 

•80123 

8501 

•80314 

aioi 

•80405 

8501 

•80496 

•80079 

8501 

•80170 

8501 

•80361 

a'K>1 

•80452 

8601 

B50A 

•80124 

8501 

•80315 

8S01 

•80406 

8501 

•80499 

•80060 

8501 

•80171 

8501 

•80362 

8501 

•80453 

asoi 

8601 

•80125 

8501 

•80316 

8501 

•80409 

8501 

•8500 

•80061 

KMI 

•80172 

8501 

•80363 

8501 

•80454 

8501 

8501 

•80126 

8501 

•80319 

8501 

•80410 

8501 

•8501 

•80062 

8501 

•80173 

8501 

•80364 

8501 

•80455 

430 

8501 

•80129 

asoi 

•80320 

8501 

•80411 

8501 

431 

•800R3 

8501 

•80174 

8501 

•80365 

8501 

•80456 

4320 

8501 

•80130 

8501 

•80321 

8501 

•80412 

8501 

4321 

•80084 

8501 

•80175 

8501 

•80366 

8501 

•80459   / 

436 

8501 

•80131 

8501 

•803?? 

8501 

•80413 

8501 

78001 

•80085 

8501 

•80176 

8501 

•80369 

8501 

•80460 

78003 

8501 

•80132 

8501 

•80323 

8501 

•S8414 

8501 

80000 

•80066 

8501 

•80179 

8501 

•80370 

8501 

•80461 

80001 

8501 

•80133 

8501 

•80324 

8501 

•80415 

8501 

80002 

•80089 

8501 

•80180 

8501 

•80371 

8501 

•80462 

80003 
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8501 

•80134 

8501 

•80325 

8501 

•80416 

8501 

80004 

•80090 

8501 

•80181 

8501 

•80372 

8501 

•80463 

80005 

8501 

•80135 

8501 

•80326 

8501 

•80419 

8501 

80006 

•80091 

8501 

•  •80182 

8501 

•80373 

8501- 

•80464 

80009 

8501 

•80136 

8501 

•80329 

8501 

•80420 

8501 

80010 

•80092 

8501 

•80183 

8501 

•80374 

8501 

•80465 

80011 

8501 

•80139 

8501 

•80330 

8501 

•80421 

a<)01 

80012 

80013 

80104 

80195 

80353 

80444 

85126 

a5?19 

•8509 

80014 

80105 

80196 

80354 

80445 

85129 

85220 

8501 

80015 

80106 

80199 

80355 

80446 

85130 

85221 

•85100 

80016 

80109 

8021 

80356 

80449 

85131 

BH??? 

8501 

80019 

80110 

B0??0 

80359 

80450 

85132 

R5??3 

•85101 

80020 

80111 

80221 

80360 

80451 

85133 

as??4 

8501 

80021 

80112 

80222 

80361 

80452 

85134 

a5??5 

•85102 

80022 

80113 

80223 

80362 

80453 

85135 

a5??6 

8501 

80023 

80114 

80224 

80363 

80454 

85136 

85229 

•85103 

80024 

80115 

80225 

80364 

80455 

85139 

85230 

8501 

80025 

80116 

80226 

80365 

80456 

85140 

aS231 

•85104 

80026 

80119 

80227 

80366 

80459 

85141. 

85232 

8501 

80029 

80120 

80228 

80369 

80460 

85142 

85233 

•85105 

80030 

80121 

80229 

80370 

80461 

85143 

85234 

8501 

80031 

80122 

80230 

80371 

80462 

85144 

85235 

•85106 

80032 

80123 

80231 

80372 

80463 

85145 

85238 

8501 

80033 

80124 

80232 

80373 

80464 

85146 

85239 

•85109 

80034 

80125 

80233 

80374 

80465 

85149 

85240 

8501 

80035 

80126 

80234 

80375 

80466 

85150 

as?4i 

•85110 

80036 

80129 

80235 

80376 

80469 

85151 

a5242 

8501 

80039 

80130 

80236 

80379 

80470 

85152 

a5243 

•85111 

80040 

80131 

80237 

80380 

80471 

85153 

a5244 

8501 

80041 

80132 

80238 

80381 

80472 

85154 

85245 

•85112 

80042 

80133 

80239 

8a38? 

80473 

85155 

Ki?A6 

8501 

80043 

80134 

8024 

80383 

80474 

85156 

85249 

•85113 

80044 

80135 

8025 

80384 

80475 

85159 

85250 

8501 

80045 

80136 

8026 

80385 

80476 

85160 

.       85251 

•85114 

80046 

80139 

8027 

80386 

80479 

85161 

85252 

8501 

80049 

80140 

8028 

80389 

80480 

85162 

av-ss 

•85115 

80050 

80141 

8029 

80390 

80481 

85163 

85254 

8501 

80051 

80142 

80300 

80391 

80482 

85164 

85255 

•85116 

8005? 

80143 

80301 

80392 

80483 

85165 

as?56 

8501 

80053 

80144 

80302 

80393 

80484 

85166 

a'>?.'>9 

•85119 

80054 

80145 

80303 

80394 

80485 

85169 

85300 

8501 

80055 

80146 

80304 

80395 

80486 

85170 

asaoi 

•85120 

80056 

80149 

80305 

80396 

80489 

85171 

85302 

8501 

80059 

80150 

•   80306 

80399 

80490 

85172 

85303 

•85121 

80060 

80151 

80309 

80400 

80491 

85173 

85304 

8501 

80061 

80152 

80310 

80401 

80492 

85174 

85305 

•85122 

80062 

80153 

80311 

80402 

80493 

85175 

85306 

8501 

80063 

80154 

80312 

80403 

80494 

85176 

85309 

•85123 

80064 

80155 

80313 

80404 

80495 

85179 

85310 

8501 

80065 

80156 

80314 

80405 

80496 

85180 

85311 

•85124 

80066 

80159 

80315 

80406 

80499 

85181 

85312 

8501 

80069 

80160 

80316 

80409 

8500 

85182 

85313 

•85125 

80070 

80161 

80319 

80410 

8501 

85183 

85314 

8501 

80071 

80162 

80320 

80411 

8502 

85184 

85315 

•85126 

80072 

80163 

80321 

80412 

8503 

85185 

85316 

8501 

80073 

80164 

80322 

80413 

8504 

85186 

85319 

•85129 

80074 

80165 

80323 

80414 

8505 

85189 

85400 

8501 

80075 

80166 

80324 

a0415 

8509 

85190 

85401 

•85130 

80076 

80169 

80325 

80416 

85100 

85191 

85402 

8501 

80079 

80170 

80326 

80419 

85101 

85192 

85403 

•85131 

80080 

80171 

80329 

80420 

85102 

85193 

85404 

8501 

80081 

80172 

80330 

80421 

85103 

85194 

85405 

•85132 

80082 

80173 

80331 

80422 

85104 

85195 

85406 

8501 

80083 

80174 

80332 

80423 

85105 

85196 

85409 

•85133 

80084 

80175 

80333 

80424 

85106 

85199 

85410 

8501 

80085 

80176 

80334 

80425 

85109 

85200 

85411 

•85134 

80086 

80179 

80335 

80426 

85110 

85201 

85412 

-   8501 

80089 

80180 

80336 

80429 

85111 

85202 

85413 

•85135 

80090 

80181 

80339 

80430 

85112 

85203 

85414 

8501 

80091 

89182 

80340 

80431 

85113 

85204 

85415 

•85136 

80092 

80183 

80341 

80432 

85114 

85205 

85416 

8501 

80093 

80184 

80342 

80433 

85115 

85206 

85419 

•85139 

Federal  Register / Vol.  68,  No.  96 /Monday,  May  19,  2003 / Proposed  Rvdes 


27369 
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80094 

80095 

80096 

80099 

80100 

80101 

90102 

80103 

8501 
•85144 

8501 
•85145 

8501 
•85146 

8501 
•85149 

8501 
•85150 

8501 
•85151 

8501 
•85152 

8501 
•85153 

8501 
•85154 

8501 
•85155 

8501 
•85156 

8501 
•85159 

8501 
•85160 

8501 
•85161 

8501 
•85162 

8501 
•85163 

8501 
•85164 

8501 
•85165 

8501 
•85166 

8501 
•85169 

8501 
•85170 

8501 
•85171 

8501 
•85172 

8501 
•85173 

8501 
•85174 

8501 
•85175 

8501 
•85176 

8501 
•85179 

8501 
•85180 

8501 
•85181 

8501 
•85182 

8501 
•85183 


80185 

80186 

80189 

80190 

80191 

80192 

80193 

80194 
•85190 

8501 
•85191 

8501 
•85192 

8501 
•85193 

8501 
•85194 

8501 
•85195 

8501 
•85196 

8501 
•85199 

8501 
•85200 

8501 
•85201 

8501 
•85202 

8501 
•85203 

8501 
•85204 

8501 
•85205 

8501 
•85206 

8501. 
•85209 

8501 
•85210 

8501 
•85211 

8501 
•85212 

8501 
•85213 

8501 
•85214 

8501 
•85215 

8501 
•85216 

8501 
•85219 

8501 
•85221 

8501 
•85222 

8501 
•85223 

8501 
•85224 

8501 
•85225 

8501 
•85226 

8501 
•85229 

8501 
•85230 

85Q1 


80343 

80344 

80345 

80346 

80349 

80350 

80351 

80352 

8501 
•85236 

8501 
•85239 

8501 
•85240 

8501 
•85241 

8501 
•85242 

8501 
•85243 

8501 
•85244 

8501 
•85245 

8501 
•85246 

8501 
•85249 

8501 
•85250 

8501 
•85251 

8501 
•85252 

8501 
•85253 

8501 
•85254 

8501 
•85255 

8501 
•85256 

8501 
•85259 

8501 
•85300 

8501 
•85301 

8501 
•85302 

8501 
•85303 

8501 
•85304 

8501 
•85305 

8501 
•85306 

8501 
•85309 

8501 
•85310 

8501 
•85311 

8501 
•85312 

8501 
•85313 

8501 
•85314 

8501 
•85315 


80434 
80435 
80436 
80439 
80440 
80441 
80442 
80443 

•85402 
8501 

•85403 
8501 

'85404 
8501 

•85405 
8501 

•85406 
8501 

•85409 
8501 

•85410 
8501 

•85411 
8501 

•85412 
8501 

•85413 
8501 

•85414 
8501 

•85415 
8501 

•85416 
8501 

•85419 
8501 

•8738 
8501 

•8739 
8501 

•8798 
8501 

•8799 
8501 

•9050 
8501 

•9251 
8501 

•9252 
8501 

•9290 
8501 

•9299 
8501 

•9588 
8501 

•95901 
8501 

•95909 
8501 

•9591 
80500 
80501 
80502 
80503 
80504 
80505 
80506 
80507 
80508 
80510 
80511 


85116 

85119 

85120 

85121 

85122 

85123 

85124 

85125 

8054 

8055 

8056 

8057 

8058 

8059 

80600 

80601 

80602 

80603 

80604 

80605 

80606 

80607 

80608 

80609 

80610 

80611 

80612 

80613 

80614 

80615 

80616 

80617 

80618 

80619 

80620 

80621 

80622 

80623 

80624 

80625 

80626 

80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 

80638 

80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 

8069 

95200 

95201 

95202 

95203 

95204 

95205 


85209 

65210 

85211 

85212 

85213 

85214 

85215 

85216 

95215 

95216 

95217 

95218 

95219 

9522 

9523 

9524 

9528 

9529 

•9598 
8501 

•9599 
8501 

•99680 
V432 

•99683 
V432 

•99687 
V432 

•V421 
V432 

•V432 
V432 


•8502 

8501 
•8503 

8501 
•8504 

8501 
•8505 

8S01 


8501 
•85140 

8501 
•85141 

8501 
•85142 

8501 
•85143 
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8501 

•85231 

8501 

80512 

95206 

•85184 

8501 

•85316 

80513 

95207 

8501 

♦85232 

8501 

80514 

95208 

'85185 

8501 

•85319 

80515 

95209 

8501 

•85233 

8501 

80516 

95210 

'85186 

8501 

•85400 

80517 

95211 

8501 

•85234 

8501 

80518 

95212 

'85189 

8501 

•85401 

8052 

95213 

8501 

•85235 

8501 

8053 

95214 

Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 

Update  December  2002  Grouper  V20.0] 


DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


75th 
Percentile 


90th 
Percentile 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 
38 
39 
40 
42 
43 
44 
45 
46 
47 
49 
50 
51 
52 
53 
55 
56 
57 
58 


29,262 

14,769 

3 

6.712 

95,618 

356 

14,683 

4,106 

1,711 

18,655 

3.291 

52,512 

7.068 

237,027 

94.223 

9,938 

2,744 

29,701 

8,519 

6,207 

1.885 

2.785 

12.583 

59.102 

27.433 

18 

4.398 

13.919 

5,282 

2 

3.897 

1,895 

23.811 

7.451 

2,117 

1,382 

.97 

559 

1.549 

1.581 

94 

1.227 

2.668 

3.482 

1.402 

2,391 

2,429 

243 

223 

2.478 

1.481 

469 

711 

1 


10.8505 
5.0718 
6.0000 
7.3524 
2.9596 
3.0197 
9.8438 
2.8015 
6.2402 
6.3850 
4.0413 
5.7513 
5.0035 
5.9456 
4.8529 
6.3106 
3.2172 
5.4868 
3.5184 

10.1927 
6.5963 
5.1178 
4.1677 
4.8803 
3.1776 
4.2778 
5.1719 
6.0265 
3.4924 
6.5000 
4.0429 
2.4776 
4.9368 
3.1094 
1.5328 
a7685 
2.8041 
2.1163 
3.8070 
2.7381 
3.3936 
4.9935 
3.1267 
4.4730 
3.0927 
4.4676 
1.8506 
2.8354 
1.8161 
3.6186 
2.9338 
2.8955 
3.6709 
2.0000 


8 

4 
4 
5 
2 
2 
7 
1 
5 
5 
3 
4 
4 
5 
4 
5 
2 
4 
3 
8 
5 
4 
3 
4 
3 
2 
3 
5 
3 
«1 
3 
2 
4 
3 
1 
2 
1 
t 
3 
1 
3 
4 
3 
3 
2 
3 
1 
1 
1 
2 
1 
1 
2 
2 


14 
7 

13 
9 
3 
4 

12 
3 
8 
8 
5 
7 
6 
7 
6 
8 
4 
7 
5 

13 
9 
6 
5 
6 
4 
3 
7 
8 
5 

11 
5 
3 
6 
4 
1 
5 
4 
2 
5 
3 
4 
6 
4 
6 
4 
6 
2 
3 
2 
4 
3 
3 
4 
2 


22 

10 

13 

16 

7 

7 

20 

7 

12 

13 

8 

11 

9 

11 

9 

12 

6 

10 

7 

20 

13 

10 

8 

10 

6 

4 

11 

12 

7 

11 

8 

5 

9 

6 

2 

a 

5 

4 
7 
• 
6 
9 
6 
8 
6 
9 
3 
8 
3 
8 
7 
6 
8 
2 
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Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 
I  Update  December  2002  Grouper  V20.0]— Continued 


DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


75th 
Percentile 


90th 
Percentile 


59 
60 
61 
62 
63 
64 
65 
66 
67 
68 


70 
71 
72 
73 
75 
76 
77 
78 
79 
80 

81  , 

82  . 

83  . 

84  L 

85  . 

86  . 

87  . 

88  I 

89  . 
90L 
911. 

92  . 

93  . 

94  . 

95  . 
96i. 

97  . 

98  . 

99  . 
100 
10t1 
102 
103 
104 
105 
106 
107 
108 

lop 
lis 

114 

115 

116 

117 

11 

11 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 


116 

1 

254 

2 

3.000 

3,126 

40,407 

7,841 

385 

11,658 

3,769 

30 

80 

964 

7,697 

43,504 

44,508 

2,458 

39,504 

169.239 

8.077 

5 

64,299 

6.665 

1.575 

22,398 

2,250 

61,129 

404.045 

535.162 

48,843 

45 

15.809 

1,778 

12,813 

1,655 

56,893 

28,776 

9 

21,400 

8,324 

22,329 

5,644 

484 

20,637 

29,223 

3,498 

83,307 

6,508 

57,450 

54,835 

9,568 

39.734 

8.315 

19.805 

116.294 

4.731 

8.299 

1.237 

38.109 

164.425 

77.231 

38,627 

135,291 

91,946 

5,395 

676.101 

7.187 

3.853 


2.6724 
3.0000 
5.1535 
7.0000 
4.3860 
6.4997 
2.8127 
3.0778 
3.6442 
3.8813 
3.0186 
2.3333 
3.4000 
3.4035 
4.4433 
9.9907 

11.1024 
4.8031 
6.5709 
8.4557 
5.3480 
4.4000 
6.8753 
5.3655 
3.2565 
6.2473 
3.5364 
6.3127 
5.0463 
5.8340 
3.9563 
5.0444 
6.2907 
4.0079 
6.2387 
3.8127 
4.5613 
3.5275 
3.6667 
3.1554 
2.1371 
4.3853 
2.6487 

42.1240 

14.3306 
9.8741 

11.4019 

10.4339 
9.7617 
7.7160 
8.7534 
4.0565 

12.4805 
8.6592 
7.4228 
4.3974 
4.3075 
2.8976 
5.2967 
9.0051 
6.2836 
3.5159 
4.7915 
4.3838 
2.7616 

11.5218 
5.2357 
5.4446 
2.5951 


1 
3 
1 
1 
2 
2 
1 
1 
2 

1 
1 
1 
2 
5 
5 
2 
4 
4 
3 
1 
3 
3 
2 
3 
2 
3 
3 
3 
2 
2 
3 
2 
3 
2 
2 
2 
1 
1 
1 
2 
1 
12 
8 
6 
7 
7 
5 
5 
4 
2 
6 
4 
3 
2 
1 
1 
1 
3 
3 
2 
1 
2 
1 
6 
3 
3 
1 


1 
3 
3 

13 
3 
4 
2 
2 
3 
3 
3 
2 
2 
3 
3 
7 
9 
4 
6 
7 
4 
3 
5 
4 
3 
5 
3 
5 
4 
5 
3 
3 
5 
3 
5 
3 
4 
3 
2 
2 
2 
3 
2 

23 

12 
8 

10 
9 
8 
6 
7 
4 
9 
7 
6 
3 
2 
1 
3 
6 
5 
3 
3 
3 
2 
9 
4 
5 
1 


3 

3 

7 

13 

5 

8 

4 

4 

5 

5 

4 

3 

4 

4 

6 

12 

14 

7 

8 

11 

7 

8 

9 

7 

4 

8 

4 

8 

6 

7 

5 

5 

8 

5 

8 

5 

6 

4 

2 

4 

3 

6 

3 

53 

17 

11 

14 

12 

12 

9 

11 

6 

15 

11 

10 

6 

5 

4 

7 

12 

8 

5 

6 

6 

4 

15 

7 

7 

3 


6 
3 

11 

13 

9 

14 

5 

6 

7 

.7 

S 

4 

6 

6 

9 

20 

21 

10 

11 

16 

10 

8 

14 

10 

6 

12 

7 

12 

9 

11 

7 

13 

12 

7 

12 

7 

8 

6 

5 

6 

4 

9 

5 

92 

25 

18 

20 

17 

18 

13 

17 

7 

24 

17 

15 

9 

10 

7 

13 

20 

12 

,  7 

11 

9 

5 

22 

10 

9 

.6 
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Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 

Update  December  2002  Grouper  V20.0}— Continued 


drg 


130 
131 
132 
133 
134 
135 
136 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 


Number  of 
discharges 


88,911 

27,124 

142,443 

8,694 

41,542 

7,810 

1,185 

208,716 

87,938 

55,735 

108,834 

52,684 

250.177 

94,588 

7,370 

10,785 

2,644 

134,125 

20,205 

21,184 

5,140 

4,578 

2,058 

28,368 

6,618 

4 

8,301 

4,362 

18,136 

12.203 

10.803 

6,421 

8 

5,400 

2.335 

4.206 

4,091 

1,425 

814 

15,682 

1,530 

31,435 

2,482 

252,303 

34,977 

13,498 

9,080 

3,382 

13,193 

90,752 

27,280 

273,118 

91,272 

69 

5,350 

6 

619 

84.099 

13.098 

75 

9.537 

1.322 

4.822 

650 

4,019 

998 

18,313 

5,418 

1,636 


Arithmetic 

mean  length  of 

stay 


5.5991 
4.0330 
2.8904 
2.2843 
3.1609 
4.4540 
2.6641 
3.9930 
2.4733 
2.5252 
3.5704 
2.5530 
2.0911 
5.5436 
2.5700 

10.2338 
6.2266 

12.2751 
6.3062 

11.3235 
5.5586 
8.3724 
5.2546 

13.2140 
4.0801 
2.5000 
5.7459 
2.6016 
5.1194 
2.6826 
4.3270 
1.9305 
3.2500 
8.3580 
4.4882 
4.7263 
2.4133 
4.8386 
2.4005 

10.8241 
4.3333 
6.9669 
3.7808 
4.7834 
2.9157 
5.2318 
4.5719 
3.1227 
5.9431 
5.4251 
3.3710 
4.4204 
2.8962 
3.2319 
4.6680 
6.6667 
4.0307 
5.5620 
3.1005 
5.1733 

13.7975 
6.2201 

12.7242 
6.7323 

10.5175 
5.6092 
9.1566 
4.4118 
9.7353 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


5 
4 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
4 
2 
8 
6 

10 
6 
9 
5 
7 
5 

10 
3 
1 
4 
2 
4 
2 
3 
1 
2 
7 
4 
4 
2 
3 
2 
8 
4 
5 
3 
4 
3 
4 
4 
3 
5 
4 
3 
3 
2 
2 
3 
3 
3 
4 
2 
4 

10 
6 

10 
6 
9 
5 
7 
4 
7 


75th 
Percentile 


7 
5 
4 
3 
4 
5 
3 
5 
3 
3 
4 
3 
3 
7 
3 

12 
8 

15 
7 

14 
7 

10 
7 

17 
6 
3 
7 
3 
7 
3 
6 
2 
3 

10 
6 
6 
3 
6 
3 

14 
6 
9 
5 
6 
4 
6 
6 
4 
7 
7 
4 
5 
4 
4 
6 

10 
6 
7 
4 
6 

17 
8 

16 
8 

13 
7 

11 
6 

13 


90th 
Percentile 


10 

7 

5 

4 

6 

8 

5 

8 

5 

5 

-7 

5 

4 

11 

5 

17 

9 

22 

9 

20 

10 

15 

8 

26 

8 

5 

12 

5 

10 

5 

9 

4 

6 

15 

7 

9 

4 

10 

5 

22 

9 

14 

8 

9 

5 

10 

8 

6 

11 

10 

6 

8 

5 

6 

10 

10 

8 

11 

8 

11 

28 

11 

23 

12 

19 

IP 

t7 

7 

21 


DRG 


200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
21,2 
2113 
210 
217 
21» 
219 
220 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
248 
250 
251 
253 
254 
256 
257 
258 
258 
260 
261 
262 
263 
264 
265 
266 
267 
268 
268 
270 
271 
272 
273 
274 


Number  of 
discharges 


1,076 

,2.130 

26.756 

30,055 

65,585 

27,481 

2,057 

32,881 

10,188 

399.893 

122.843 

30.096 

9 

9.950 

8.770 

17.292 

23.796 

19.891 

1 

13.308 

11.738 

6.481 

5.874 

4,854 

2,534 

1,263 

2,456 

13,312 

816 

9,940 

5.364 

5.107 

40.182 

1.782 

8.956 

46.252 

12,062 

3,173 

2,597 

96,552 

14,695 

5,861 

1.498 

20,507 

13.931 

12.932 

3.802 

2,375 

22,095 

10,763 

6,698 

15,758 

15.317 

3.517 

4.236 

1.776 

668 

23,192 

3,869 

4,103 

2,555 

241 

920 

9,852 

2,798 

19,436 

5,752 

1,343 

2,305 


Arithmetic 

mean  length  of 

stay 


10.4898 

14.1469 
6.3872 
6.6816 
5.7470 
6.1736 
3.7832 
5.1924 
2.8924 
4.8600 
6.8859 
4.8394 
7.0000 
9.2035 
7.9789 

13.3846 
5.5121 
3.1961 
1.0000 
3.0326 
1.9052 
5.2626 
6.5259 
2.6360 
4.1492 
2.3286 
5.5668 
5.0159 
2.7132 
7.3671 
3.0626 
4.8659 
4.6505 
3.6599 
8.6382 
6.2694 
6.6231 
3.7690 
6.8814 
4.6506 
4.6521 
3.2950 
3.7216 
3.3340 
4.9200 
3.6170 
4.1302 
2.7651 
4.6939 
3.1601 
5.1020 
2.6395 
1.8212 
2.6747 
1.3973 
2.0884 
4.3204 

11.4687 
6.5585 
6.6074 
3.2337 
4.4606 
3.7978 
8.5323 
3.5615 
7.2481 
6.0176 
3.9598 
6.4586 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


7 
11 
5 
5 
4 
5 
3 
4 
2 
4 
6 
4 
4 
7 
6 
9 
4 
3 
1 
2 
1 
4 
4 
2 
3 
2 
3 
3 
1 
6 
2 
4 
4 
3 
7 
5 
5 
3 
5 
4 
.4 
3 
3 
3 
4 
2 
3 
3 
4 
3 
4 
2 
2 
1 
1 
1 
3 
8 
5 
4 
2 
3 
2 
7 
2 
6 
5 
3 
5 


75th 
Percentile 


14 
18 
8 
9 
7 
8 
5 
7 
4 
5 
8 
6 
5 
12 
11 
16 
7 
4 
1 
4 
2 
7 
8 
3 
5 
3 
7 
6 
2 
10 
4 
6 
6 
5 
10 
8 
8 
5 
9 
6 
6 
4 
5 
4 
6 
4 
5 
3 
6 
4 
6 
3 
2 
3 
1 
2 
6 
14 
8 
8 
4 
6 
4 
11 
5 
9 
7 
5 
8 


90th 
Percentile 


23 

29 

13 

13 

11 

12 

8 

10 

5 

7 

11 

7 

7 

18 

17 

28 

10 

6 

1 

6 

3 

11 

14 

5 

9 

5 

12 

11 

'  6 

15 

7 

9 

8 

7 

17 

12 

13 

7 

14 

9 

9 

6 

7 

7 

9 

7 

8 

5 

8 

5 

10 

5 

3 

6 

2 

4 

9 

22 

13 

14 

7 

'10 

8 

17 

7 

14 

12 

8 

13 
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Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 
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DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


75th 
Percentile 


90th 
Percentile 


275 
276 
277 
278 
279 
280 
281 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
344 
345 
346 


230 

1,327 

100,811 

32,531 

10 

17,882 

7,536 

6,093 

2,029 

6,962 

2,502 

6,287 

5,524 

6,938 

9,964 

58 

6,534 

364 

98,755 

3,550 

280,547 

48,715 

111 

1,276 

18,798 

3,636 

8,722 

21,880 

12,572 

3,047 

7,077 

2,035 

7,299 

4,183 

24,884 

7,495 

1,524 

555 

2 

34,134 

119,645 

2,018 

5.782 

412 

188,165 

31,355 

50 

19.957 

7.040 

9.310 

2.732 

7 

742 

94 

51.439 

5,006 

255 

10,536 

12,727 

35,950 

29,532 

940 

1.481 

1 

3.580 


3,580 
1,370 
4,890 


3.6217 
4.4574 
5.7271 
4.1962 
5.3000 
4.1159 
2.8879 
4.6606 
2.9359 

10.5315 
5.8981 

10.2537 
4.9716 
2.7257 
2.1995 
1.6379 

10.4645 
4.7033 
4.5121 
3.9721 
5.0716 
3.2855 
3.1802 
5.4412 
6.1364 
3.5954 
8.5255 
8.0372 
8.8705 
3.5510 
5.3740 
2.0708 
6.2077 
2.0995 
4.3725 
1.8220 
4.5623 
2.2559 

40.5000 
6.9586 
6.5348 
3.6051 
6.0930 
2.9320 
5.2818 
3.7221 
3.2200 
3.1681 
1.9006 
3.8056 
2.6190 
2.5714 
3.7251 
2.0851 
5.5878 
3.1596 
5.7843 
4.5813 
3.0264 
3.3945 
2.0157 
5.4851 
4.7968 
2.0000 
3.2031 
3.1977 
2.5232 
4.9051 
5.8937 


2( 


2 

4 

5 

4 

3 

3 

2 

4 

2 

8 

4 

8 

4 

1 

1 

1 

8 

3 

3 

3 

4 

3 

2 

4 

5 

3 

6 

6 

6 

3 

3 

2 

4 

1 

3 

1 

3 

1 

80 
4 

.5 
2 
S 
2 
4 
3 
3 
2 
1 
3 
2 
2 
3 
1 
4 
2 
3 
4 
3 
2 
2 
3 
3 
2 
2 
2 
1 
3 
5 


4 
6 
7 
5 
7 
5 
4 
6 
4 

13 
7 

13 
5 
2 
2 
2 

14 
6 
6 
5 
6 
4 
4 
7 
8 
4 
9 
9 

11 
4 
7 
2 
8 
2 
6 
2 
6 
3 

80 
9 
8 
4 
8 
4 
6 
5 
4 
4 
2 
5 
3 
3 
5 
3 
7 
4 
7 
5 
4 
4 
2 
7 
6 
2 
3 
4 
2 
6 
8 


7 

8 
10 

7 

7 

8 

5 

9 

6 
20 
12 
20 

8 

6 

4 

3 
21 

9 

9 

7 
10 

6 

7. 
11 
12 

7 
15 
15 
18 

7 
12 

3 
14 

4 
10 

3 
10 

5 
80 
16 
13 

7 
12 

6 
10 

7 

5 

6 

4 

7 

5 

4 

8 

5 
11 

6 
11 

8 

5 

7 

3 
13 
11 

2 

7 

7 

5 
11 
12 
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TABLE  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 

Update  December  2002  Grouper  V20.0]— Continued 


DRG 


Number  of 
discharges 


315 

3,401 

616 

6,748 

960 

2,600 

7,444 

5,590 

25,990 

5,663 

21,660 

32,036 

15,871 

346 

5 

2,527 

1,637 

1,843 

4,581 

487 

3,572 

3,482 

1,350 

1,691 

947 

4,145 

91 

325 

48 

175 

355 

99 

190 

49 

2.003 

129 

3 

1 

12 

20 

2,271 

1 

2,605 

108,024 

17 

19,035 

18.162 

1,693 

6,371 

5,845 

1,478 

31,947 

4,350 

1 

2,444 

643 

2,134 

2,154 

28.484 

7 

16 

5,349 

633 

43,349 

192,908 

38 

25,920 

16,446 

3,220 


Arithmetic 

mean  length  of 

stay 


3.0762 
4.3355 
2.5049 
4.4884 
3.9740 
6.4942 
5.7016 
3.1971 
2.0785 
8.3744 
4.1750 
2.5609 
2.7521 
3.2052 
1.4000 
3.6312 
4.1307 
8.1872 
6.6619 
3.0678 
6.6551 
3.3090 
5.7911 
3.4826 
3.4805 
2.2955 
2.9341 
3.4123 
4.0833 
2.5943 
3.0028 
1.9697 
1.9053 
1.6939 
3.7913 
2.6279 
2.0000 

55.0000 
6.2500 
4.3000 
9.6874 
4.0000 
7.5965 
4.3238 
4.4118 
5.1743 
5.8655 
3.4826 
9.0333 

11.5341 
3.9831 
8.1013 
4.1069 

31.0000 
9.6579 
4.0560 
8.2291 
6.1565 
4.0951 
2.2857 
3.8125 
7.0501 
4.2354 

14.3233 
7.4362 
5.8421 
6.2986 
4.5517 
3.4202 


10th 
Percentile 


1 
1 
1 
2 
1 
2 

d 

2 
1 
3 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
1 
2 
2 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

55 
2 
1 
3 
4 
1 
1 
1 
1 
2 
1 
1 
2 
1 
2 
1 

31 
2 
1 
1 
2 
1 
1 
1 
2 
1 
4 
2 
2 
2 
1 
1 


25th 

50th 

75th 

90th 

jrcentile 

Percentile 

Percentile 

Percentile 

1 

2 

4 

7 

2 

3 

5 

8 

1 

2 

3 

5 

2 

4 

6 

8 

2 

3 

5 

7 

3 

5 

7 

12 

3 

4 

6 

10 

2 

3 

4 

5 

1 

2 

3 

3 

4 

6 

10 

16 

'     2 

3 

5 

7 

2 

2 

3 

4 

1 

2 

3 

4 

1 

2 

3 

S 

1 

1 

2 

2 

2 

2 

4 

8 

1 

3 

5 

8 

3 

5 

10 

17 

3 

5 

8 

14 

1 

2 

4 

7 

3 

5 

8 

13 

1 

2 

4 

7 

3 

4 

5 

9 

3 

3 

4 

5 

2 

2 

3 

5 

2 

2 

3 

3 

2 

2 

3 

6 

2 

2 

4 

7 

2 

3 

5 

8 

1 

'   2 

3 

5 

1 

2 

3 

5 

1. 

1 

2 

3 

1 

1 

2 

4 

1 

1 

2 

3 

1 

3 

4 

7 

1 

2 

3 

5 

1 

2 

3 

3 

55 

55 

55 

55 

3 

5 

9 

10 

2 

3 

5 

7 

4 

7 

12 

21 

'4 

4 

4 

4 

2 

5 

9 

17 

2 

3 

5 

9 

1 

3 

7 

9 

2 

4 

6 

10 

3 

5 

7 

11 

2 

3 

4 

6 

3 

6 

12 

21 

5 

9 

15 

23 

1 

3 

5 

9 

3 

6 

10 

17 

2 

3 

5 

8 

31 

31 

31 

31 

4 

7 

12 

20 

.      2 

3 

5 

7 

2 

5 

10 

20 

3 

4 

6 

12 

2 

4 

5 

6 

1 

2 

2 

4 

1 

3 

6 

7 

3 

5 

9 

14 

2 

3 

•      5 

8 

6 

11 

18 

28 

4 

6 

9 

14 

3 

5 

7 

12 

3 

5 

8 

12 

2 

4 

6 

9 

2 

3 

4 

6 
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Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDI^AR 

Update  December  2002  Grouper  V20.0]— Continued 


ORG 


421 
4^ 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
439 
440 
441 
442 
443 
444 
445 
447 
448 
449 
450 
451 
452 
453 
454 
455 
461 
462 
463 
464 
465 
466 
467 
468 
471 
473 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
481 
482 
493 
484 
495 
486 
487 
488 
489 
500 
501 
502 
503 
504 


Number  of 
discharges 


10,745 

66 

8,116 

1.236 

16.189 

4,589 

1,596 

796 

25.933 

65,276 

314 

451 

5.554 

1.520 

5,771 

677 

17,571 

3.920 

5,754 

2.546 

6.514 

1 

33,181 

7,441 

1 

25.679 

5,687 

4,792 

1,070 

5.216 

9,650 

27.061 

7,232 

200 

1.737 

1.140 

52.318 

13,363 

8.095 

109,726 

3,657 

25,400 

106.133 

24,052 

611 

8^ 

5,296 

45,427 

336 

3,220 

2,094 

3,731 

769 

13,373 

5.462 

15.370 

3.140 

59.615 

28,880 

192 

2.479 

22.473 

16.070 

34.688 

49.936 

2,608 

771 

5.970 

125 


Arithmetic 

mean  length  of 

stay 


4.0624 

3.6970 

8.3228 

12.7929 

3.7961 

4.4655 

4.3784 

7.1382 

6.0111 

7.8291 

6.8248 

4.0111 

3.1300 

8.1855 

9.0806 

3.1374 

8.5218 

3.3663 

4.2011 

2.8610 

2.5091 

1.0000 

3.7059 

1.9790 

1.0000 

4.9178 

2.7579 

42398 

2.4140 

3.5861 

10.8636 

4.0439 

2.9687 

3.9100 

4.0219 

3.0035 

12.7674 

5.3722 

12:4119 

11.1546 

11.0941 

8.1660 

7.3130 

3.1910 

21.0638 

21.7584 

1i5015 

392033 

14.5744 

9.8264 

12.7612 

7.1702 

16.9129 

8.5374 

5.4888 

3.3853 

14.92^ 

5.9843 

2.5293 

16.4167 

8.8709 

6.3553 

4.0191 

4.5204 

2.4069 

10.6031 

6.1647 

3.9064 

27.6560 


10th 
Percentile 


3 
3 
2 

2 
2 
1 
1 
1 
• 

13 
4 

15 
2 
4 
1 
1 
4 
2 
1 
1 
3 
1 
1 
7 
3 
3 
2 
1 
1 
4 
3 
1 
7 


25th 
Percentile 


2 
2 

3 

4 
2 
2 
2 
2 
3 
3 
2 
2 
1 
3 
3 
1 
3 
1 
2 
1 
1 
•  1 
1 
1 
1 
2 
1 
2 
1 
1 
6 
2 
1 
t 
1 
1 
6 
3 
3 
5 
5 
3 
3 
1 
8 

17 
6 

22 
6 
5 
6 
3 
7 
3 
2 
2 
5 
3 
1 
9 
4 
4 
3 
2 
1 
5 
4 
2 

13 


50th 
Percentile 


3 
2 
6 
9 
3 
3 
3 
5 
4 
6 
4 
3 
2 
5 
6 
2 
6 
3 
3 
2 
2 
1 
3 
1 
1 
3 
2 
3 
2 
2 
9 
3 
2 
1 
2 
2 

10 
4 
■7 
9 

16 
6 
5 
2 

12 

20 
9 

33 

11 
7 

10 
6 

13 
6 
4 
3 
7 
5 
2 

12 
6 
5 
4 
3 
2 
8 
5 
3 

21 


75th 
Percentile 


5 

4 

10 

15 

5 

6 

5 

8 

7 

10 

7 

4 

4 

9 

11 

4 

10 

4 

5 

4 

3 

1 

4 

2 

1 

6 

3 

5 

3 

4 

14 

5 

4 

3 

4 

3 

16 

6 

17 

15 

15 

11 

9 

4 

22 

25 

15 

48 

21 

11 

17 

9 

22 

10 

7 

.  4 

25 

8 

3 

19 

11 

7 

5 

6 

3 

13 

7 

5 

37 


90lh 
Percentile 


8 

6 

17 

26 

8 

9 

9 

14 

11 

16 

12 

7 

6 

17 

19 

6 

18 

7 

8 

5 

5 

1 

7 

4 

1 

10 

5 

8 

5 

8 

20 

8 

» 

6 

7 

6 

25 

-  8 

32 

22 

21 

17 

IS 

7 

47 

33 

24 

TO 

28 

19 

26 

15 

38 

17 

11 

8 

33 

11 

5 

31 

18 

11 

8 

9 

4 

20 

11 

7 

55 


Table  7A.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay  [FY  2002  MEDPAR 

Update  December  2002  Grouper  V20.0}— Continued 


drg 


503 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 


Number  of 
discharges 


134 

919 

341 

631 

160 

1,651 

581 

481 

207 

26.570 

8,131 

84.846 

198,743 

56.613 

8,486 

12,687 

30,898 

6.069 

15.456 

132,651 

571 


11.713.347 


Arithmetic 

mean  length  of 

stay 


5.6567 
16.8836 
9.0411 
7.8051 
4.2688 
6.7274 
4.6076 
13.1185 
9.7585 
6.9035 
5.1646 
4.6338 
2.5406 
3.2508 
4.8547 
2.0548 
5.7395 
9.5670 
4.0538 
3.3690 
17.2907 


10th 
Percentile 


25th 
Percentile 


50th 
Percentile 


1 

13 
7 
5 
3 
5 
3 
10 
8 
5 
3 
4 
1 
2 
3 
1 
4 
8 
3 
3 
9 


75th 
Percentile 


5 

21 

13 

10 

5 

8 

6 

15 

10 

9 

7 

5 

3 

4 

6 

2 

7 

12 

5 

4 

18 


90th 
Percentile 


11 

35 

19 

17 

9 

15 

10 

23 

15 

15 

12 

9 

5 

7 

11 

4 

11 

20 

7 

6 

37 


Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 

Update  December  2002  Grouper  V21 .0 


drg 


1  . 

2  . 

3  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 
38 
39 
40 


Number  of 

Mninmeac 

mean  length  of 

stay 

10th 

25th 

50th 

75th 

90th 

discharges 

percentile 

percentile 

percentile 

percentile 

percentile 

23.433 

10.5551 

3 

5 

8 

14 

21 

11,715 

5.2534 

1 

3 

4 

7 

10 

3 

6.0000 

1 

1 

4 

13 

13 

356 

3.0197 

1 

1 

2 

4 

7 

14,683 

9.8438 

2< 

4 

7 

12 

20 

4,106 

2.8015 

1 

1 

1 

3 

7 

1.711 

6.2402 

1 

3 

5 

8 

12 

18,655 

6.3850 

2 

3 

5 

8 

13 

3,291 

4.0413 

1 

2 

^       3 

5 

8 

52,512 

5.7513 

2 

3 

4 

7 

11 

7,068 

5.0035 

2 

3 

4 

6 

•9 

237,027 

5.9456 

2 

3 

5 

7 

11 

94,223 

4.8529 

2 

3 

4 

6 

9 

9,938 

6.3106 

2 

3 

5 

8 

12 

2,744 

32172 

1 

2 

2 

4 

6 

29,701 

5.4868 

2 

3 

4 

7 

10 

8,519 

3.5184 

1 

2 

3 

5 

7 

6,207 

10.1927 

3 

5 

8 

13 

20 

1,885 

6.5963 

2 

3 

5 

9 

13 

2,785 

5.1178 

2 

2 

4 

6 

10 

11,270 

4.2627 

1 

2 

3 

5 

8 

59,102 

4.8803 

1 

2 

4 

6 

10 

27,433 

3.1776 

1 

2 

3 

4 

6 

18 

4.2778 

1 

1 

2 

3 

4 

4,398 

5.1719 

1 

1 

3 

7 

11 

13,919 

6.0265 

1 

3 

5 

8 

12 

5.282 

3.4924 

1 

2 

3 

5 

7 

2 

6.5000 

2 

2 

11 

11 

'  11 

3,897 

4.0429 

1 

2 

3 

5 

8 

1,895 

2.4776 

1 

1 

2 

3 

5 

23,811 

4.9368 

1 

2 

4 

6 

9 

7,451 

3.1094 

1 

3 

4 

6 

2,117 

1.5328 

1 

1 

1 

2 

1.382 

3.7685 

1 

2 

5 

8 

97 

2.8041 

1 

1 

4 

5 

559 

2.1163 

1 

1 

2 

4 

1,549 

3.8070 

1 

1 

3 

5 

7 
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Table  7B.— Medicare  Prospective  PAVMEhrr  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 

Update  December  2002  Grouper  V21.0— Continued 


DRG 


iber  of 
harges 

Arittimetic 

mean  length  of 

stay 

lOth 
percentile 

25tti 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

1,581 

2.7381 

1 

1 

1 

3 

6 

94 

3.3936 

1 

1 

3 

4 

6 

1,227 

4.9935 

2 

3 

4 

6 

9 

2,668 

3.1267 

1 

2 

3 

4 

6 

3,482 

4.4730 

1 

2 

3 

6 

8 

1,402 

3.0927 

1 

1 

2 

4 

6 

2,391 

4.4676 

1 

2 

3 

6 

9 

2,429 

1.8506 

1 

1 

1 

2 

3 

243 

2.8354 

1 

1 

1 

3 

8 

223 

1.8161 

1 

1 

1 

2 

3 

2,478 

3.6186 

1 

1 

2 

4 

8 

1,481 

2.9338 

1 

1 

1 

3 

7 

469 

2.8955 

1 

1 

1 

3 

6 

711 

3.6709 

1 

1 

2 

4 

8 

1 

2.0000 

2 

2 

2 

2 

2 

116 

2.6724 

1 

1 

1 

3 

6 

1 

3.0000 

3 

3 

3 

3 

3 

254 

5.1535 

1 

1 

3 

7 

11 

2 

7.0000 

1 

1 

13 

13 

13 

3,ooa 

4.3860 

1 

2 

3 

5 

9 

3,126 

6.4997 

1 

2 

.4 

8 

14 

40,407 

2.8127 

1 

1 

2 

4 

5 

7,841 

3.0778 

1 

1 

2 

4 

6 

385 

3.6442 

1 

2 

3 

5 

7 

11,658 

3.8813 

1 

2 

3 

5 

7 

3,769 

3.0186 

1 

2 

3 

4 

5 

30 

2.3333 

1 

1 

2 

3 

4 

80 

3.4000 

1 

1 

2 

•  4 

6 

964 

3.4035 

1 

1 

3 

4 

6 

7.697 

4.4433 

1 

2 

3 

6 

9 

43,504 

9.9907 

3 

5 

7 

12 

20 

44,508 

11.1024 

3 

5 

9 

14 

21 

2,458 

4.8031 

1 

2 

.  4 

7 

10 

39,504 

6.5709 

3 

4 

6 

8 

11 

169.239 

8.4557 

3 

4 

7 

11 

16 

8,077 

5.3480 

2 

3 

4 

7 

10 

5 

4.4000 

1 

1 

3 

8 

8 

64,299 

6.8753 

2 

3 

5 

9 

14 

6,665 

5.3655 

2 

3 

4 

7 

10 

1,575 

3.2565 

1 

2 

3 

4 

6 

22,398 

6.2473 

2 

3 

5 

8 

12 

2,250 

3.5364 

1 

2 

3 

-   4 

7 

61,129 

6.3127 

1 

3 

5 

8 

12 

404,045 

5.0463 

2 

3 

4 

6 

9 

535,162 

5.8340 

2 

3 

5 

7 

11 

48,843 

3.9563 

2 

2 

3 

5 

7 

45 

5.0444 

1 

2 

3 

5 

13 

15,809 

6.2907 

2 

3 

5 

8 

12 

1,778 

4.0079 

1 

2 

3 

5 

7 

12,813 

6.2387 

2 

3 

5 

8 

12 

1,655 

3.8127 

1 

2 

3 

5 

7 

56,893 

4.5613 

2 

2 

4 

6 

8 

28,776 

3.5275 

1 

2 

3 

<    4 

6 

9 

3.6667 

1 

1 

2 

2 

5 

21,400 

€.1554 

1 

1 

2 

4 

6 

8,324 

2.1371 

1 

1 

2 

3 

4 

22,329 

4.3853 

1 

2 

3 

6 

9 

5,644 

2.6487 

1 

1 

2 

3 

5 

484 

42.1240 

9 

12 

23 

53 

.  92 

20,637 

14.3306 

6 

8 

12 

17 

25 

29,223 

9.8741 

4 

6 

8 

11 

18 

3,498 

11.4019 

5 

7 

10 

14 

20 

83,307 

10.4339 

5 

7 

9 

12 

17 

6,508 

9.7617 

2 

5 

8 

12 

18 

57,450 

7.7160 

4 

5 

6 

9 

13 

54,856 

8.7568 

2 

4 

7 

11 

17 

9.569 

4.0574 

1 

2 

4 

6 

7 

39.734 

12.4805 

4 

6 

9 

15 

24 

8.315 

8.6592 

2 

4 

7 

11 

17 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

49  . 

50  . 

51  . 

52  . 

53  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 
114 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 
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115 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165  . 

166  . 
167 
168  . 


170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 


DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


19,805 

7.4228 

116,294 

4.3974 

4,731 

4.3075 

8,299 

2.8976 

1,237 

5.2967 

38,109 

9.0051 

164,425 

6.2836 

77,231 

3.5159 

38,627 

4.7915 

135,291 

4.3838 

91,946 

2.7616 

5.395 

11.5218 

676.101 

5.2357 

7.187 

5.4446 

3.853 

2.5951 

88:911 

5.5991 

27.124 

4.0330 

142.443 

2.8904 

8.694 

2.2843 

41.542 

3.1609 

7,810 

4.4540 

1,185 

2.6641 

208,716 

3.9930 

87.938 

2.4733 

55,735 

2.5252 

108,834 

3.5704 

•52,684 

2.5530 

250,177 

2.0911 

94,588 

5.5436 

7,370 

2.5700 

10.785 

10.2338 

2,644 

6.2266 

134,125 

12.2751 

20.205 

6.3062 

21.184 

11.3235 

5,140 

5.5586 

4,578 

8.3724 

2,058 

5.2546 

28.368 

13.2140 

6,618 

4.0801 

4 

2.5000 

8,301 

5.7459 

4,362 

2.6016 

18.136 

5.1194 

12.203 

2.6826 

10.803 

4.3270 

6,421 

1.9305 

8 

3.2500 

5,400 

8.3580 

2,335 

4.4882 

4.206 

4.7263 

4.091 

2.4133 

1.425 

4.8386 

814 

2.4005 

15.682 

10.8241 

1,530 

4.3333 

31,435 

6.9669 

2,482 

3.7808 

252,303 

4.7834 

34,977 

2.9157 

13,498 

5.2318 

9,080 

4.5719 

3,382 

3.1227 

13,193 

5.9431 

90,752 

5.4251 

27,280 

3.3710 

273,118 

4.4204 

91,272 

2.8962 

69 

3.2319 

10th 
percentile 


25th 
percentile 


50th 
percentile 


6 
3 

2 
1 
3 
6 
5 
3 
3 

a 

2 
9 

4 
5 
.1 
5 
4 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
4 
2 
8 
6 
10 
6 
9 
5 
7 
5 
10 
3 
1 
4 
2 
4 
2 
3 
1 
2 
7 
4 
4 
2 
3 
2 
8 
4 
5 
3 
4 
3 
4 
4 
3 
5 
4 
3 
3 
2 
2 


75th 
percentile 


10 
6 
5 
4 
7 

12 
8 
5 
6 
6 
4 

15 
7 
7 
3 
7 
5 
4 
3 
4 
5 
3 
5 
3 
3 
4 
3 
3 
7 
3 

12 
8 

15 
7 

14 
7 

10 
7 

17 
6 
3 
7 
3 
7 
3 
6 
2 
3 

10 
6 
6 
3 
6 
3 

14 
6 
9 
5 
6 
4 
6 
6 
4 
7 
7 
4 
5 
4 
4 


90th 
percentile 


15 

9 

10 

7 

13 

20 

12 

7 

11 

9 

5 

22 

10 

9 

6 

10 

7 

5 

4 

6 

8 

5 

8 

5 

S 

7 

5 

4 

11 

5 

17 

9 

22 

9 

20 

10 

15 

8 

26 

8 

5 

IS 

5 

10 

5 

9 

4 

8 

15 

7 

9 

4 

10 

5 

22 

9 

14 

8 

9 

5 

10 

8 

6 

11 

10 

8 

8 

S 

8 
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Update  December  2002  Grouper  V21 .0— Continued 


-FY  2002  MEDPAR 


DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
percentile 


25th 
percentile 


50th 
percentile 


75th 
percentile 


90th 
percentile 


185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
216 
217 
218 
219 
220 
223 
224 
225 
226 
227 
228 
229 
230 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
253 
254 
256 
257 
258 
259 
260 


5,350 

6 

619 

84,099 

13,098 

75 

9,537 

1,322 

4,822 

650 

4,019 

998 

18,313 

5,418 

1,636 

1,076 

2,130" 

26,756 

30,055 

65,585 

27.481 

2,057 

32,881 

10,188 

399,893 

122,843 

30,096 

9 

9,950 

'     8,770 

17,292 

23,796 

19,891 

1 

13,308 

11,738 

6,481 

5,874 

4,854 

2,534 

1,263 

2,456 

816 

9,940 

5,364 

5,107 

40,182 

1,782 

8,956 

46,252 

12,062 

3.173 

2,597 

96.552 

14.695 

5.861 

1,498 

20,507 

13,931 

12,932 

3,802 

2,375 

22,095 

10,763 

6,714 

15,758 

15,317 

3.517 

4.236 


4.6680 
6.6667 
4.0307 
5.5620 
3.1005 
5.1733 

13.7975 
6.2201 

12.7242 
6.7323 

10.5175 
5.6092 
9.1566 
4.4118 
9.7353 

10.4898 

14.1469 
6.3872 
6.6816 
5.7470 
6.1736 
3.7832 
5.1924 
2.8924 
4.8600 
6.8859 
4.8394 
7.0000 
9.2035 
7.9789 

13.3846 
5.5121 
3.1961 
1.0000 
3.0326 
1.9052 
5.2626 
6.5259 
2.6360 
4.1492 
2.3286 
5.5668 
2.7132 
7.3671 
3.0626 
4.8659 
4.6505 
3.6599 
8.6382 
6.2694 
6.6231 
3.7690 
6.8814 
4.6506 
4.6521 
3.2950 
3.7216 
3.3340 
4.9200 
3.6170 
4.1302 
2.76*1 
4.6939 
3.1601 
5.1008 
2.6395 
1.8212 
2.6747 
1.3973 


3 
3 
3 

4 
2 
4 

10 
6 

10 
6 
9 
5 
7 
4 
7 
7 

11 
5 
5 
4 
5 
3 
4 
2 
4 
6 
4 
4 
7 
6 
9 
4 
3 
1 
2 
1 
4 
4 
2 
3 
2 
3 
1 
6 
2 
4 
4 
3 
7 
5 
5 
3 
5 
4 
4 
3 
3 
3 
4 
2 
3 
3 

•4 
3 
4 
2 
2 
1 
1 


6 
10 
6 
7 
4 
6 
17 
8 
16 
8 
13 
7 
11 
6 
13 
14 
18 
8 
9 
7 
8 
5 
7 
4 
5 
8 
6 
5 
12 
11 
16 
7 
4 
1 
4 
2 
7 
8 
3 
5 
3 
7 
2 
10 
4 
6 
6 
5 
10 
8 
8 
5 
9 
6 
6 
4 
5 
4 
6 
4 
5 
3 
6 
4 
6 
3 
2 
3 
1 


10 

10 

8 

11 

6 

11 

28 

11 

23 

12 

19 

10 

17 

7 

21 

23 

29 

13 

13 

11 

12 

8 

10 

5 

7 

11 

7 

7 

18 

17 

28 

10 

6 

1 

6 

3 

11 

14 

5 

9 

5 

12 

6 

15 

7 

9 

8 

7 

17 

12 

13 

7 

14 


6 

7 
7 
9 
7 
8 
5 
8 
5 
10 
5 
3 
6 
2 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 

Update  December  2002  Grouper  V21 .0— Continued 


DRG 


Number  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
percentile 


25th 
percentile 


50th 
percentile 


75th 
percentile 


90th 
percentile 


29^ 

292 

293 

294 

295 

296 

297 

298 

299. 

30d 

301 

302 

303 

30^ 

30S 

306 

307! 

30C  I 

30£  ; 

31C  I 

311 

312 

312 

314 

315 

316 

317 

318 

319 

32C 

321 

322 

323 

324 

325 

326 

327 

328 

329 

331 


1.776 

668 

23.192 

3,869 

4,103 

2,555 

241 

920 

9,852 

2,798 

19,436 

5,752 

1,343 

2,305 

230 

1,327 

100.811 

32,531 

10 

17.882 

7,536 

6,093 

2,029 

6,962 

2,502 

6,287 

5,524 

6,938 

9,964 

58 

6,534 

364 

98.755 

3,550 

280,547 

48,715 

111 

1.276 

18.798 

3.636 

8,722 

21.880 

12.572 

3,047 

7,077 

2,035 

7,299 

4,183 

24,884 

7,495 

1.524 

555 

2 

34,134 

119,645 

2,018 

5,782 

412 

188,165 

31,355 

50 

19,957 

7,040 

9,310 

2,732 

7 

742 

94 

51,439 


2.0884 
4.3204 

11.4687 
6.5585 
6.6074 
3.2337 
4.4606 
3.7978 
8.5323 
3.5615 
7.2481 
6.0176 
3.9598 
6.4586 
3.6217 
4.4574 
5.7271 
4.1962 
5.3000 
4.1159 
2.8879 
4.6606 
2.9359 

10.5315 
5.8981 

10.2537 
4.9716 
2.7257 
2.1995 
1.6379 

10.4645 
4.7033 
4.5121 
3.9721 
5.0716 
3.2855 
3.1802 
5.4412 
6.1364 
3.5954 
8.5255 
8.0372 
8.8705 
3.5510 
5.3740 
2.0708 
6.2077 
2.0995 
4.3725 
1.8220 
4.5623 
2.2559 

40.5000 
6.9586 
6.5348 
3.6051 
6.0930 
2.9320 
5.2818 
3.7221 
3.2200 
3.1681 
1.9006 
3.8056 
2.6190 
2.5714 
3.7251 
2.0851 
5.5878 


1 
3 

a 

5 

4 
2 
3 
2 
7 
2 
6 
5 
3 
5 
2 
4 
5 
4 
3 
3 
2 
4 
2 
8 
4 
8 
4 
1 
1 
1 
8 
3 
3 
3 
4 
3 
2 
4 
5 
3 
6 
6 
6 
3 
3 
2 
4 
1 
3 
1 
3 
1 
80 
4 
5 
2 
5 
2 
4 
3 
3 
2 
1 
3 
2 
2 
3 
1 
4 


2 
6 

14 
8 
8 
4 
6 
4 

11 
5 
9 
7 
5 
8 
4 
6 
7 
5 
7 
5 
4 
6 
4 

13 
7 

13 
5 
2 
2 
2 

14 
6 
6 
5 
6 
4 
4 
7 
8 
4 
9 
9 

11 
4 
7 
2 
8 
2 
6 
2 
6 
3 

80 
9 
8 
4 
8 
4 
6 
5 
4 
4 
2 
5 
3 
3 
5 
3 
7 


22 
13 
14 

7 

10 
8 

17 
7 

14 

12 
8 

13 
7 
8 

10 
7 
7 
8 
5 
9 
6 

20 

12 

20 
8 
6 
4 
3 

21 
9 
9 
7 

10 
6 
7 

11 

12 
7 

15 

15 

18 
7 

12 
3 

14 
4 

10 
3 

10 
5 

80 

16 

13 
7 

12 
6 

10 
7 
5 
6 
4 
7. 
5 
4' 
8 
5 

11 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 
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DRG 


1  ber  of 
larges 

Arithmetic 

mean  length  of 

stay 

10th 
percentile 

25th 
percentile 

50th 
percentile 

75th 
percentile 

90th 
percentile 

5,006 

3.1596 

1 

1 

2 

4 

6 

255 

5.7843 

1 

2 

3 

7 

11 

10,536 

4.5813 

2 

3 

4 

5 

8 

12,727 

3.0264 

2 

2 

3 

4 

5 

35,950 

3.3945 

1 

2 

2 

4 

7 

29.532 

2.0157 

1 

1 

2 

2 

3 

940 

5.4851 

1 

2 

3 

7 

13 

1,481 

4.7968 

1 

1 

3 

6 

11 

1 

2.0000 

2 

2 

2 

2 

2 

3,580 

3.2031 

1 

1 

2 

3 

7 

693 

3.1977 

1 

1 

2 

4 

7 

3,580 

2.5232 

1 

1 

1 

2 

5 

1,370 

4.9051 

1 

1 

3 

6 

11 

4,890 

5.8937 

2 

3 

5 

8 

12 

315 

3.0762 

1 

1 

2 

4 

7 

3,401 

4.3355 

1 

2 

3 

5 

8 

616 

2.5049 

1 

1 

2 

3 

5 

6,748 

4.4884 

2 

2 

4 

6 

8 

960 

3.9740 

1 

2 

3 

5 

7 

2,600 

6.4942 

2 

3 

5 

-7 

12 

7,444 

5.7016 

3 

3 

4 

6 

10 

5,590 

3.1971 

2 

2 

3 

4 

5 

25,990 

2.0785 

1 

1 

2 

3 

3 

5,663 

8.3744 

3 

4 

6 

10 

16 

21,660 

4.1750 

2 

2 

3 

5 

.     7 

32,036 

2.5609 

1 

2 

2 

3 

4 

15,871 

2.7521 

1 

1 

2 

3 

4 

346 

3.2052 

1 

1 

2 

3 

8 

5 

1.4000 

1 

1 

1 

2 

2 

2,527 

3.6312 

1 

2 

2 

4 

8 

1,637 

4.1307 

1 

1 

3 

5 

8 

1.843 

8.1872 

1 

3 

5 

10 

17 

4,581 

6.6619 

1 

3 

5 

8 

14 

487 

3.0678 

1 

1 

2 

4 

7 

3,572 

6.6551 

2 

3 

5 

8 

13 

3,482 

3.3090 

1 

1 

2 

4 

7 

1,350 

5.7911 

2 

3 

4 

5 

9 

1,691 

3.4826 

2 

3 

3 

4 

5 

947 

3.4805 

2 

2 

2 

3 

5 

4,145 

2.2955 

1 

2 

2 

3 

3 

91 

2.9341 

1 

2 

2 

3 

6 

325 

3.4123 

1 

2 

2 

4 

7 

48 

4.0833 

1 

2 

3 

5 

8 

175 

2.5943 

1 

2 

3 

5 

355 

3.0028 

1 

•| 

2 

3 

5 

99 

1.9697 

1 

1 

2 

3 

190 

1.9053 

1 

1 

2 

4 

49 

1.6939 

1 

1 

2 

3 

2,003 

3.7913 

1 

3 

4 

.      7 

129 

2.6279 

1 

2 

3 

5 

3 

2.0000 

1 

2 

3 

3 

1 

55.0000 

55 

55 

55 

55 

55 

12 

6.2500 

2 

3 

5 

9 

10 

2.271 

9.6874 

3 

4 

7 

12 

21 

1 

4.0000 

4 

4 

4 

4 

4 

2,605 

7.5965 

1 

2 

5 

9 

*      17 

108,024 

4.3238 

1 

2 

3 

S 

9 

17 

4.4118 

1 

1 

3 

7 

9 

19,035 

5.1743 

1 

2 

4 

6 

10 

18,162 

5.8655 

2 

3 

5 

7 

11 

1,693 

3.4826 

1 

2 

3 

4 

6 

5,845 

11.5341 

2 

5 

9 

15 

23 

1,478 

3.9831 

1 

1 

3 

5 

9 

31,947 

8.1013 

2 

3 

6 

10 

17 

4,350 

4.1069 

1 

2 

3 

5 

8 

1 

31.0000 

31 

31 

31 

31 

31 

2,444 

9.6579 

2 

4 

7 

■     12 

20 

643 

.      4.0560 

1 

2 

3 

5 

7 

2.134 

8.2291 

1 

2 

5 

10 

20 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

344 

345 

346 

347 

348 

349 

350 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

387 

3iB9 

392 

393 

394 

395 

396 

397 

398 

399 

401 

402 

403 

404 

405 

406 

407 

408 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 

Update  December  2002  Grouper  V21.0— Continued 


DRG 


Numt)er  of 
discharges 


Arithmetic 

mean  length  of 

stay 


10th 
percentile 


25th 
percentile 


50th 
percentile 


75th 
percentile 


90th 
percentile 


409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
439 
440 
441 
442 
443 
444 
445 
447 
448 
449 
450 
451 
452 
453 
454 
456 
461 
462 
463 
464 
465 
466 
467 
468 
471 
473 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 


2,154 

28,484 

7 

16 

5,349 

633 

43,349 

192,908 

38 

25,920 

16,446 

3,220 

10,745 

66 

8,116 

1,236 

16,189 

4,589 

1,596 

796 

27,249 

65,276 

314 

451 

5,554 

1,520 

5,771 

677 

17,571 

3,920 

5,754 

2,546 

6.514 

1 

33,181 

7,441 

1 

25,679 

5,687 

4,792 

1.070 

5,216 

9,650 

27,061 

7,232 

200 

1,737 

1,141 

52,318 

13,363 

8,095 

109,726 

3,657 

25,400 

108,112 

24,051 

611 

865 

5,296 

45,427 

336 

3,220 

2,094 

3,731 

769 

13,373 

5,462 

15,370 

3.140 


6.1565 

4.0951 

2.2857 

3.8125 

7.0501 

4.2354 

14.3233 

7.4362 

5.8421 

6.2986 

4.5517 

.  3.4202 

4.0624 

3.6970 

8.3228 

12.7929 

3.7961 

4.4655 

4.3784 

7.1382 

5.8827 

7.8291 

6.8248 

4.0111 

3.1300 

8.1855 

9.0806 

3.1374 

8.5218 

3.3663 

4.201 1 

2.8610 

2.5091 

1.0000 

3.7059 

1.9790 

1.0000 

4.9178 

2.7579 

4.2398 

2.4140 

3.5861 

10.8636 

4.0439 

2.9887 

3.9100 

4.0219 

3.0035 

12.7674 

5.3722 

12.4119 

11.1546 

11.0941 

8.1660 

7.3110 

3.1906 

21.0638 

21.7584 

12.5015 

39.2033 

14.5744 

9.8264 

12.7612 

7.1702 

16.9129 

8.5374 

5.4888 

3.3853 

14.9239 


3 
3 
2 
2 
2 
1 
1 
1 
6 

13 
4 

15 
2 
4 
1 
1 
4 
2 
1 
1 
3 


3 
2 
1 
1 
3 
2 
6 
4 
3 
3 
2 
2 
2 
2 
3 
4 
2 
2 
2 
2 
3 
3 
2 
2 
1 
3 
3 
1 
3 
1 
2 
1 
1 
1 
1 
1 
1 
2 
1 
2 
1 
1 
6 
2 
1 
1 
1 
1 
6 
3 
3 
5 
5 
3 
3 
1 
8 

17 
6 

22 
6 
5 
6 
3 
7 
3 
2 
2 
5 


4 
4 
2 
3 
5 
3 

11 
6 
5 
5 
4 
3 
3 
2 
6 
9 
3 
3 
3 
5 
4 
6 
4 
3 
2 
5 
6 
2 
6 
3 
3 
2 
2 
1 
3 
1 
1 
3 
2 
3 
2 
2 
9 
3 
2 
1 
2 
2 

10 
4 
7 
9 

10 
6 
5 
2 

12 

20 
9 

33 

11 

7 

.10 

6 

13 
6 
4 
3 
7 


6 

5 

2 

6 

9 

5 

18 

9 

7 

8 

6 

4 

5 

4 

10 

15 

5 

6 

5 

8 

7 

10 

7 

4 

4 

9 

11 

4 

10 

4 

5 

4 

3 

1 

4 

2 

1 

6 

3 

5 

3 

4 

14 

5 

4 

3 

4 

3 

16 

6 

17 

15 

15 

11 

9 

4 

22 

25 

15 

48 

21 

11 

17 

9 

22 

10 

7 

4 

25 


12 
6 

4 

■7 

14 

8 

as 

14 

12 

12 

9 

6 

8 

6 

17 

26 

8 

9 

9 

14 

11 

16 

12 

7 

6 

17 

19 

6 

18 

T 

8 

5 

5 

1 

7 

4 

1 

10 

5 

8 

5 

8 

20 

8 

6 

6 

7 

6 

25 

8 

32 

22 

21 

17 

15 

7 

47 

33 

24 

70 

28 

19 

26 

15 

36 

17 

11 

6 

33 
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Table  tb.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— FY  2002  MEDPAR 

Update  December  2002  Grouper  V21.0— Continued 


DRG 


Number  of 
discharges 

Arithmetic 

mean  length  of 

stay 

59.615 

5.9843 

28.880 

2.5293 

192 

16.4167 

2.479 

8.8709 

21.955 

6.2773 

15,754 

4.0072 

34.688 

4.5204 

49.936 

2.4069 

2,608 

10.6031 

771 

6.1647 

5.970 

3.9084 

125 

27.6560 

134 

5.6567 

919 

16.8836 

341 

9.0411 

631 

7.8051 

160 

4.2688 

1,651 

6.7274 

581 

4.6076 

481 

13.1185 

207 

9.7585 

8,131 

5.1646 

84.846 

4.6338 

198.743 

2.5406 

56.613 

3.2508 

9.004 

5.1313 

13.003 

2.1170 

30.898 

5.7395 

6.069 

9.5670 

15.456 

4.0538 

132.651 

3.3690 

571 

17.2907 

1.354 

17.0990 

4.687 

10.5078 

2.842 

3.9170 

3,802 

9.9408 

2.910 

3.9704 

43.264 

4.1077 

52.354 

2.0108 

6.005 

10.9189 

20,565 

5.7310 

6.870 

7.0199 

6.442 

2.8788 

4.472 

11.1456 

1.899 

4.0590 

11.713.347 

10th 
percentile 


25th 
percentile 


50th 
percentile 


75th 
percentile 


90th 
percentile 


493 

494 

495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

505 

506 

507 

508 

509 

510 

511 

512 

513 

515 

516 

517 

518 

519 

520 

521 

522 

523 

524 

525 

528 

529 

530 

531 

532 

533 

534 

535 

536 

537 

538 

539 

540 


3 
1 
9 

4 
4 
3 
2 
1 
5 
4 
2 

13 
1 
7 
4 
3 
2 
3 
1 
8 
6 
1 
2 
1 
1 
1 
1 
3 
5 
2 
2 
4 

10 
3 
2 
4 
1 
1 
1 
5 
2 
3 
1 
4 
1 


5 
2 

12 
6 

5 
.4 
3 
2 
8 
5 
3 

21 
1 

13 
7 
5 
3 
5 

.3 

8 
3 

4 
1 
2 
3 
2 
4 
8 
3 
3 
9 
IS 
7 
3 
7 
3 
2 
1 
9 
4 
5 
2 
8 
3 


8 

3 

19 

11 

7 

5 

6 

3 

13 

7 

5 

37 

5 

21 

13 

10 

5 

8 

6 

15 

10 

7 

"5 

3 

4 

6 

2 

7 

12 

5 

4 

18 

22 

14 

5 

13 

5 

5 

2 

14 

8 

9 

4 

15 

5 


11 

5 

31 

18 

11 

6 

9 

4 

20 

11 

7 

55 

11 

35 

19 

17 

9 

IS 

10 

23 

IS 

12 

9 

5 

7 

12 

4 

11 

20 

7 

6 

37 

31 

24 

8 

21 

8 

9 

4 

21 

12 

14 

6 

24 

8 


Table  8A.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
for  Urban  and  Rural  Hospitals 
(Case  Weighted)— March  2003 


state 

Urban 

Rural 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Cotorado  

Connecticut 

Delaware 

District  of  Columbia  

0.326 
0.401 
0.334 
0.424 
0.322 
0.408 
0.501 
0.592 
0.382 
0.330 
0.449 
0.402 

0.393 
0.662 
0.453 
0.413 
0.411 
0.532 
0.538 
0.483 

Ftorida 

Georgia 

Hawaii 

0.344 
0.444 
0.447 

Table  8A.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)— March  2003— 
Continued 


Table  8A.— Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)— March  2003— 
Continued 


state 

Urban 

Rural 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts 

Mk:higan  

0.541 
0.384 
0.486 
0.456 
0.376 
0.458 
0.3R3 
0.542 
0.760 
0.499 
0.438 

0.518 
0.476 
0.523 
0.587 
0.558 
0.462 
0.459 
0.499 
0.820 
0.553 
0.534 

State 

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexkx)  

New  Yortc 

North  Carolina  . 


Urban 


Rural 


0.460 

0.619 

0.431 

0.419 

0.389 

0.459 

0.510 

0.516 

0.415 

0.525 

0.284 

0.461 

0.523 

0.587 

0.343 

0.473 

0.479 

0.470 

0.579 

0.503 

0.468 
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Table  BA.- Statewide  Average  Op- 
erating Cost-To-Charge  Ratios 
FOR  Urban  and  Rural  Hospitals 
(Case  Weighted)— March  2003— 
Continued 


Table  SB.— Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)— March  2003 


state 


state 


North  Dakota  .. 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .. 

Puerto  Rk» 

Rhode  Island  .. 
South  Carolina 
South  Dakota  .. 
Tennessee  


Utah  

Vermont 

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


Urban 


0.640 
0.481 
0.371 
0.525 
0.367 
0.479 
0.484 
0.435 
0.484 
0.411 
0.373 
0.481 
0.522 
0.428 
0.532 
0.572 
0.509 
0.442 


Rural 


0.628 
0.567 
0.466 
0.568 
0.497 
0.569 

0.452 
0.535 
0.434 
0.477 
0.581 
0.596 
0.499 
0.581 
0.545 
0.583 
0.618 


Alat>ama 

Alaska 

Arizona  

Arkansas  

California 

Cotorado  

Connectrcut 

Delaware 

District  of  Columbia 

Ftorida 

Georgia 

Hawaii 

Idaho 

iVmots „ 

Imfena 

Iowa 

Kansas  

Kentucky 

Louisiaria  

Maine 

Marylemd 

Massachusetts 

Mtohigan  

Minnesota 

Mississippi  ..^ 

Missouri  

Montana 


Ratto 


Table  SB.— Statewide  Average 
Capital  Cost-to-Charge  Ratios 
(Case  Weighted)— March  2003— 
Continued 


0.040 
0.053 
0.033 
0.042 
0.031 
0.043 
0.036 
0.050 
0.026 
0.039 
0.047 
0.041 
0.045 
0.037 
0.051 
0.046 
0.045 
0.045 
0.043 
0.035 
0.013 
0.049 
0.043 
0.042 
0.041 
0.040 
0.049 


State 


Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mextoo 

New  York 

North  Carolina  .. 
North  Dakota  .... 

Ohto  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rk» 

Rhode  Island  .... 
South  Carolina  „ 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vennont  

Virginia 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


Ratto 


0.047 
0.032 
0.059 
0.030 
0.044 
0.047 
0.046 
0.065 
0.044 
0.040 
0.043 
0.035 
0.043 
0.033 
0.046 
0.051 
0.046 
0.043 
0.046 
0.046 
0.048 
0.052 
0.045 
0.050 
0.050 


Table  9.— Hospital  Reclassircations  and  Redesignations  by  Individual  Hospital— FY  2004 


ProvklerNo. 


Actual  MSA  or  mral 
area 


Wage  index  MSA 
redasslficatton 


Standardized 
amount  MSA 
reclassrftoatton 


010005 
010008 
010010 
010012 
010022 
010029 
010035 
010036 
010043 
010044 
010072 
010089 
010101 
010118 
010120 
010121 
010126 
010150 
010158 
020008 
030007 
030012 
030033 
030043 
040014 
040017 
040019 
040020 
040026 
040027 
040041 
040066 
040069 
040072 
040076 
040078 


01 
01 
01 
01 
01 

0580 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
03 
03 
03 
03 
04 
04 
04 

3700 
04 
04 
04 
04 
04 
04 
04 
04 


3440 
5240 
3440 
2880 

2880 
1800 
1000 
2750 
1000 

25 
0450 
1000 
0450 
5240 
5160 
5240 
2180 
5240 
2030 
0380 
2820 
6200 
2820 
8520 
4400 

26 
4820 
4820 
4400 
7920 
4400 
4400 
4920 
4400 
4400 
4400 


3440 
3440 


1000 

0450 
0450 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 — Continued 


Provider  No. 


Actual  MSA 

or  rural 

Wage  index  MSA 

area 

reclassificatior) 

04 

3700 

04 

7680 

04 

8360 

04 

'  8360 

04 

4400 

05 

6690 

05 
7400 

5775 

8720 

5775 

8720 

5775 

05 

6920 

7500 

8720 

7360 

5775 

5945 

4480 

00  00 

4480 

05 

6720 

(» 

7120 

05 

5170 

05 

5170 

05 

6690 

- 

7360 

5775 

5170 

8120 

05 

6920 

7360 

5775 

7360 

5775 

8735 

4480 

05 

7500 

5945 

4480 

5945 

4480 

7360 

5775 

6780 

5945 

3060 

2080 

1125 

2080 

06 

0200 

2995 

6520 

1125 

2080 

06 

2080 

06 

2080 

06 

2995 

06 

2995 

06 

3060 

06 

2080 

1125 

2080 

5483 

5600 

5483 

5600 

5483 

5600 

5483 

5600 

3283 

5483 

08 
2190 

9160 

08 

2190 

08 

0560 

5000 

2680 

10 

5960 

10 

5000 

2020 
10 

3980 

10 

8960 

10 

3600 

10 

4900 

10 

5960 

10 

5000 

8960 

2710 

8280 

3980 

10 

5790 

8280 

7510 

10 

8280 

8960 

2680 

11 

Standardized 
amount  MSA 
reclassification 


040080 

040088 

040091 

040107 

040119 

050042 

050045 

050071 

050073 

050101 

050150 

050174 

050228 

050230 

050236 

050236 

050251 

050296 

050325 

050335 

050419 

050457 

050464 

050494 

050510 

050541 

050549 

050569 

050594 

050609 

050668 

050686 

060001 

060003 

060013 

060023 

060027 

060044 

060049 

060057 

060075 

060076 

060096 

060103 

070006 

070018 

070033 

070034 

070036 

080002 

080004 

080006 

080007 

100022 

100023 

100024 

100045 

100049 

100098 

100103 

100105 

100109 

100150 

100176 

100211 

100232 

100239 

100249 

100268 

110001 


7320 


4480 


2080 
2080 


2080 


2080 


0720 


5960 


8960 
3600 


2900 


0520 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA 
reclassification 


1ld001 
110002 
110003 
110016 
110023 
110025 
110025 
110029 
110038 
110040 
110041 
110050 
110054 
110074 
110075 
110118 
110122 
110150 
110168 
110187 
110188 
110189 
110205 
120028 
130002 
130003 
130011 
130018 
130026 
130028 
130049 
130060 
140014 
140015 
140027 
140031 
140032 
140034 
140040 
140043 
140046 
140058 
140064 
140086 
140093 
140102 
140110 
140141 
140143 
140160 
140161 
140164 
140189 
140230 
140234 
140245 
140271 
150002 
150004 
150006 
150008 
150011 
150015 
150027 
150030 
150034 
150036 
150048 
150051 
150062 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

0500 
1 
1 
1 
1 
1 
1 
1 
1 
1 

12 
13 
13 
13 
13 
13 

6340 
13 
13 

6120 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 
14 

2960 

2960 
15 

2960 
15 
15 
15 
15 

2960 
15 
15 

1020 

.  15 


0520 
0520 
3600 
1800 
0520 


3600 


3600 
0520 
10 
0500 
0500 
0520 
0520 


0500 


0520 


7520 
0120 
10 
4680 
0520 
0520 
0520 
0520 
0520 
3320 
6340 
50 
50 
6340 
6340 
7160 
7840 
1080 
1040 
7040 
1960 
1400 
7040 
7040 
6120 
6880 
7040 
7880 
1960 
7040 
1400 
7880 
6120 
7040 
6120 
6880 
1600 
7040 
1400 
1400 
6120 


7040 


7040 
7880 
7040 


1400 


7800 
1600 
1600 
7800 
1600 
3480 
1600 


7040 
7800 
1600 
1600 


3480 
1600 
3850 
3200 


1600 
3480 
1600 
3480 
3480 
1600 


3480 


3480 
3480 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004 — Continued 


Provider  No. 


Actual  MSA  or  rural 

Wage  index  MSA 

area 

reclassification 

15 

3480 

15 

15 

1640 

15 

7800 

2960 

1600 

15 

2330 

15 

7800 

15 

3480 

15 

3480 

2960 

1600 

2960 

1600 

15 

3480 

2960 

1600 

15 

2330 

15 

2330 

2960 

1600 

16 

2120 

16 

2120 

16 

2120 

16 

2120 

16 

24 

16 

3500 

16 

24 

16 

6880 

16 

2120 

16 

2120 

16 

8920 

16 

14 

16 

2120 

17 

9040 

17 

3710 

17 

8560 

17 

9040 

17 

9040 

17 

3760 

17 

9040 

17 

7000 

17 

9040 

.17 

9040 

17 

9040 

17 

8440 

17 

3710 

17 

28 

17 

0320 

17 

8440 

17 

3710 

17 

8440 

17 

8440 

17 

8560 

17 

0320 

17 

9040 

.  18 

3400 

18 

4280 

18 

4520 

18 

5360 

18 

4520 

18 

4280 

18 

1660 

18 

3400 

18 

3660 

18 

3400 

18 

4280 

18 

1660 

18 

5360 

18 

3400 

18 

3400 

18 

1660 

18 

1660 

18 

1660 

18 

5360 

Standardized 
amount  MSA 
reclassification 


150065  

150067  

150069  

150076  

150090  

150096  

150102  

150105  

150112  

150125  

150126  

150127  

150132 

150133  

150146  

150147  : 

160001  

160016  .*. 

160026  

160030  

160037  

160057  

160064  

160080  

160088  

160089  

160094  

160122  

160147  

170001  

170006  

170010  

170012  

170013  

170014  

170020  

170022  

170023  :... 

170025  

170033  

170045  

170058  

170060  

170089  

170094  .'. 

170120  

170131  

170142  

170145  

170166  

170175  

180005  

180011  

180012  

180013  

180016  

180018  

180027 

180028  

180029  

180044  

180048  

180054  

180066  

180069  

180078  

180102  

180104  

180116  

180124  


3480 
1640 


1600 


3480 
1600 
1600 


1600 

iedb 


8440 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Actual  MSA  or  rural 

Wage  index  MSA 

area 

reclassification 

18 

3410 

18 

4520 

18 

4280 

18 

4280 

19 

19 

3880 

19 

5560 

19 

5560 

19 

3880 

19 

19 

3880 

19 

5200 

19 

5200 

19 

3880 

19 

3880 

19 

5560 

19 

0220 

20 

6403 

6403 

1123 

4243 

6403 

4243 

6403 

20 

6403 

6403 

20 

0733 

20 

6403 

1123 

0743 

8003 

3283 

22 

0743 

23 

0440 

23 

3000 

23 

6960 

23 

6960 

23 

0440 

23 

3720 

23 

3080 

23 

6960 

23 

3000 

23 

3720 

23 

3000 

23 

6960 

23 

3000 

23 

2640 

23 

6960 

23 

0870 

23 

6960 

23 

2160 

24 

5120 

24 

5120 

24 

5120 

24 

2520 

24 

24 

5120 

24 

2240 

24 

2520 

24 

2240 

24 

6820 

24 

24 

2240 

24 

6980 

24 

6980 

24 

5120 

24 

2985 

24 

2240 

24 

2240 

24 

5120 

24 

6980 

24 

5120 

24 

5120 

25 

2650 

25 

4920 

Standardized 
amount  MSA 
reclassification 


180125 
180127 
180132 
180139 
190001 
190003 
190010 
190015 
190025 
190049 
190054 
190083 
190086 
190099 
190106 
190131 
190218 
200002 
200020 
200024 
200034 
200039 
200040 
200050 
200063 
220060 
220077 
220123 
230022 
230027 
230030 
230036 
230037 
230040 
230054 
230080 
230093 
230096 
230097 
230105 
230106 
230121 
230188 
230199 
230235 
230253 
2400^11 
240013 
240014 
240016 
240018 
240023 
240045 
240052 
240064 
240069 
240071 
240072 
240075 
240088 
240089 
240100 
240119 
240121 
240139 
240142 
240152 
240187 
250002 
250004 


5560 


5560 


1123 


1123 


3000 


3000 


2640 
6960 
0870 
6960 


5120 


5120 


5120 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FV  2004— Continued 


Provider  No. 


Actual  MSA  or  rural 

Wage  index  MSA 

area 

reclassification 

25 

3580 

25 

01 

25 

3560 

25 

3560 

25 

4920 

25 

4920 

25 

3285 

3285 

0920 

25 

3560 

25 

3560 

25 

6240 

25 

19 

25 

0760 

3285 

0920 

25 

0760 

25 

8600 

25 

3560 

25 

3560 

25 

19 

25 

4920 

26 

3760 

26 

1740 

26 

3700 

26 

7040 

26 

1740 

26 

7040 

26 

3760 

26 

1740 

26 

1740 

26 

1740 

26 

7920 

26 

7920 

26 

7040 

26 

14 

26 

.   7040 

26 

3700 

26 

3700 

26 

7040 

26 

1740 

26 

26 

7040 

26 

1740 

27 

0880 

27 

3040 

27 

3040 

27 

5140 

27 

5140 

27 

0880 

27 

3040 

28 

4360 

28 

4360 

28 

4360 

28 

4360 

28 

4360 

28 

53 

28 

3060 

28 

5920 

28 

5920 

28 

7720 

29 

6720 

29 

4120 

30 

1123 

30 

1123 

30 

1123 

30 

0875 

5600 

.  5640 

5600 

3640 

5600 

5640 

0875 

8480 

5190 

Standardized 
arTKXint  MSA 
reclassification 


250009 
250025 
250030 
250031 
250034 
250042 
250058 
250078 
250079 
250081 
250082 
250084 
250088 
250094 
250097 
250100 
250101 
250104 
250122 
250126 
260009 
260011 
260015 
260017 
260022 
260025 
260034 
260047 
260064 
260074 
260078 
260094 
260110 
260113 
260116 
260119 
260120 
260127 
260131 
260164 
260183 
260186 
270002 
270003 
270011 
270017 
270051 
270057 
270082 
280009 
280023 
280032 
280054 
280058 
280061 
280065 
280077 
280111 
280125 
290006 
290008 
300003 
300005 
300019 
300024 
310001 
310002 
310003 
310015 
310021 


7040 


7040 


1123 
1123 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


Actual  MSA  or  rural 
area 


Wage  index  MSA 
reclassification 


Standardized 
amount  MSA 
reclassification 


310031 
310032 
310038 
310045 
310047 
310048 
310064 
310070 
310076 
310087 
310088 
310119 
320005 
320006 
320011 
320013 
320063 
320065 
330001 
330004 
330023 
330027 
330084 
330085 
330103 
330106 
330126 
330135 
330136 
330157 
330181 
330182 
330205 
330209 
330224 
330235 
330239 
330250 
330264 
330307 
330386 
340003 
340008 
340010 
340013 
340017 
340021 
340023 
340027 
340039 
340050 
340051 
340052 
340064 
340068 
340071 
340088 
340109 
340115 
340124 
340126 
340131 
340143 
340147 
350003 
350005 
350006 
350008 
350009 
350038 


6160 

8760 

5015 

0875 

0560 

5015 

0560 

5015 

5640 

8760 

0560 

5640 

32 

32 

32 

32 

32 

32 

5660 

33 

2281 

5380 

33 

33 

33 

5380 

5660 

5660 

33 

33 

5380 

5380 

5660 

5660 

33 

8160 

3610 

33 

5660 

33 

33 

34 

34 

2980 

34 

34 

34 

34 

34 

34 

34 

34 

3120 

34 

34 

34 

34 

34 

34 

34 

34 

34 

3290 

6895 

35 

35 

35 

35 

35 

35 


5190 
6160 
5600 
5600 
6160 
5640 
6160 
5600 
5600 
6160 
6160 
5600 

oeoo 

7490 
7490 
7490 
5800 
5800 
0675 
2281 
S660 
5600 
1303 
8160 


6160 


0675 
5600 


1280 


5600 

0675 
0875 
8160 
8160 
5600 
5600 
0875 
0875 
3283 


0875 
0875 


0875 
0875 


2360 
1303 
0875 
8160 
5660 
3120 
2560 
6640 
1520 
0480 
1520 
0480 
3150 


6840 
0675 


1520 


2560 

3290 

1520 

3120 

9200 

6640 

0480 

5720 

6640 

6640 

6640 

3150 

1520 

6640 

1010 

2985 

1010 

1010 

2520 
oooc 


6640 


5720 
6640 
6640 
6640 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— PiT  2004 — Continued' 


Provider  No. 


Actual  MSA  or  rural 

Wage  Index  MSA 

area 

reclassification 

36 

36 

3400 

36 

0080 

36 

1840 

36 

2000 

36 

1840 

36 

1680 

9B 

1680 

36 

0080 

1680 

0080 

36 

1840 

3200 

36 

1480 

3200 

36 

1680 

36 

1680 

36 

4320 

3200 

0080 

1680 

8400 

1320 

0080 

36 

1840 

8400 

36 

1840 

36 

8400 

36 

8400 

36 

1840 

8400 

0440 

36 

0440 

„.     '3200 

36 

1680 

0080 

0080 

36 

1840 

36 

3200 

36 

1640 

36 

1840 

8080 

37 

3710 

37 

8560 

37 

7640 

37 

8560 

37 

8560 

37 

4200 

37 

4200 

37 

8560 

37 

2720 

37 

7640 

37 

8360 

37 

5880 

37 

5880 

37 

2720 

37 

45 

37 

4200 

37 

5880 

38 

6440 

38 

4890 

38 

38 

1890 

38 

2400 

38 

2400 

38 

2400 

38 

4890 

7080 

38 

2400 

38 

6440 

38 

2400 

39 

3240 

39 

6280 

39 

3240 

Standardized 
amount  MSA 
reclassification 


360002 
360008 
360010 
360011 
360013 
360014 
360024 
360025 
360036 
360037 
360039 
360046 
360054 
360056 
360063 
360065 
360071 
360076 
360078 
360081 
360084 
360088 
360090 
360092 
360095 
360107 
360109 
360112 
360121 
360132 
360142 
360144 
360150 
360159 
360175 
360186 
360197 
360211 
370004 
370006 
370014 
370015 
370018 
370022 
370023 
370025 
370034 
370047 
370048 
370049 
370054 
370084 
370103 
370153 
370200 
380001 
380002 
380006 
380022 
380027 
380040 
380047 
380050 
380051 
380065 
380070 
380090 
390006 
390008 
390013 


1680 


1840 


1680 
1680 


1840 
1640 


1640 


1680 
4320 
1640 
1680 
2160 


2160 
1840 


1840 


1640 
1640 


1680 


1840 
6280 


6440 


6440 


6280 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


390016 
390017 
390030 
390031 
390048 
390052 
390065 
390079 
390091 
390093 
390110 
390113 
390133 
390138 
390150 
390151 
390163 
3^181 
390183 
390189 
)197 
)1 

4(^18 

410001 

410004 

410005 

410006 

410007 

410008 

410009 

410010 

410011 

410012 

410013 

420020 

420030 

420036 

420059 

420062 

420068 

420070 

420071 

430080 

420085 

430004 

430008 

430012 

430013 

430014 

430015 

430047 

430048 

430089 

440008 

440020 

440024 

440050 

440058 

440059 

440060 

440067 

440068 

440072 

440073 

440148 

440175 

440180 

440185 

440186 


Actual  MSA  or  rural 
area 


39 
39 
39 

as 

30 
39 
39 
39 

39 
39 
3680 
39 
0240 
39 
39 
39 
39 
38 
39 
39 
0240 
39 
0240 
40 
6483 
6483 
6483 
6483 
6483 
6483 
6483 
6483 
6483 
6483 
6483 
42 
42 
42 
42 
42 
42 
8140 
42 
42 
5330 
43 
43 
43 
43 
43 
43 
43 
43 
43 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 
44 


Wage  index  MSA 
reclassification 


6280 
6280 
6680 
6680 
3240 
0280 
9280 
0960 
6280 
6280 
6280 
9320 
6160 
8840 
6280 
8840 
6280 
6680 
6680 
3240 
6160 
5640 
6160 
1310 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1440 
1440 
1520 
2655 
1520 
0600 
1760 
0600 
7520 
9200 


Standardized 

amount  MSA 

reclassification 


6280 
6280 
6680 
6680 


24 
7760 
7760 
2520 


28 
53 
7720 
3580 
3440 
1560 
0480 
1560 
5360 
3580 
3840 
3840 
4920 
5360 
5360 
3440 
3840 
1560 
5360 


9280 


6680 
6680 


5640 


1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
1123 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 


Provider  No. 


440187  

440192  

440200  

440203  

450007  

450014  

450080  ....; 

450085  

450098  

450099  

450140  

450144 ... 

450146 

450163  

450178  

450187  

450192  

450194  

450196  

450211  

450214  

450224  : 

450347  ; 

450351  

450353 

450373  

450395  , ; 

450400 

450438 

450447  

450451  

450484  

450508  .y 

450534  f.. 

450623  

450626  

450653  : 

450656  

450694  

450747  ; 

450755  

450763  

450770  

460011  

460021  

460027  

460032 ; 

460036  

460039  

470001  

470011  ... 

470012  

470018  

490001  

490004  

490005  

490013  ; 

490018  

490038  

490047  

490066  

490079  

490126  

500002  

500003  

500007  

500016  

500031  

500041  

500059  


Actual  MSA  or  rural 

Wage  Index  MSA 

area 

reclassification 

44 

18 

44 

5360 

44 

5360 

44 

1560 

45 

7240 

45 

8750 

45 

4420 

45 

9080 

45 

4420 

45 

0320 

45 

5800 

45 

5800 

45 

0320 

45 

1880 

45 

5800 

45 

3360 

45 

1920 

45 

1920 

45 

1920 

45 

3360 

45 

3360 

45 

8640 

45 

3360 

4S 

2800 

'45 

1880 

45 

4420 

45 

3360 

45 

8800 

45 

0640 

45 

1920 

45 

2800 

45 

3360 

45 

8640 

45 

0320 

45 

192a 

45 

8750 

45 

5800 

45 

8640 

45 

3360 

45 

1920 

45 

4600 

45 

0320 

45 

0640 

46 

6520 

46 

4120 

46 

6520 

46 

6520 

46 

6520 

46 

7160 

47 

30 

47 

1123 

47 

6323 

47 

1123 

49 

3660 

49 

1540 

48 

8840 

48 

4640 

48 

4640 

49 

3660 

49 

8840 

5720 

6760 

49 

3120 

49 

6800 

50 

6740 

50 

7600 

SO 

0660 

SO 

7600 

SO 

5910 

SO 

6440 

SO 

7600 

Standardized 
amount  MSA 
reclassification 


1123 


1123 


3120 
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Table  9.— Hospital  Reclassifications  and  Redesignations  by  Individual  Hospital— FY  2004— Continued 

Provider  No. 

Actual  MSA  or  rural 
area 

Wage  index  MSA 
reclassification 

Standardized 
amount  MSA    ■ 
reclassification 

500072  

50 
8200 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
52 
52 
52 
3800 
52 
52 
52 
6600 
3620 
52 
52 
52 
52 
52 
6600 
6600 
52 
52 
52 
52 
52 
52 
3800 
53 
53 
53 
53 
53 
53 

7600 

6280 
6800 
6280 
6280 
1480 
1480 

3400 
1480 
1480 
1480 
8940 
8940 
2290 
1600 
4720 
4720 
8940 
5080 
4720 
5080 
4720 
4720 
5080 
23 
5060 
5060 
'      5060 
3080 
3060 
5080 
3080 
2240 
1600 
1350 
1350 
1350 
6340 
2670 
7160 

50( 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
521 
521 
521 

D079  

D001 

D002 ; 

D006  ; 

D024  

7600 
62S0 

D028  

D046  

IX)47  ^ 

0048  

A 

0062  

0070  

D071  

D002  ...„ 

D006  

0011  

520021 , 

IfiOO 

520028  

520032 

520037  

520059  

520066  

5080 

520071  

5080 

520076 

520084 

520088 

520091  

520094  

520096  

520102  ; : 

520107  

520113  

5080 
5080 
5080 

520116  

5080 

520152  

520173  

520189 ' 

530002  

530008  

530009  

530015  

1600 

530025  

530032  

. 

Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004 1 


DRG 

Cases 

Mean  ■•- 1 
standard 
deviation 

1  . 

2  . 

3  . 

6  . 

7  . 
8. 
9. 
10 
11 

23,157 

11,535 

3 

350 

14,489 

4,031 

1,677 

18,339 

=  3,244 

51,660 

6,919 

233,816 

92,167 

9,810 

2,700 

29,250 

8,385 

6,112 

$71,862 
$41,916 
$57,168 
$15,743 
$55,309 
$33,403 
$27,210 
$25,124 
$17  654 

12 

13 

$17,776 
$16  312 

14 
IS 

$24,738 
$19  059 

16 
17 
18 

1 

$25,016 
$13,796 
$20,071 

19 

$14  298 

20 

; 

$57,114 

Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004 1— 
Continued 


Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004  '— 
Continued 


ORG 


21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
34 
35 
36 
37 


1,869 

2,746 

11,062 

58,122 

26,945 

18 

4,348 

13,770 

5.226 

2 

3,834 

1,866 

23,474 

7,325 

2,079 

1,351 


Mean  +  1 
standard 
deviation 


$30,726 
$21,754 
$16,410 
$19,963 
$12,212 
$22,836 
$27,026 
$26,999 
$14,276 
$19,365 
$18,092 
$11,256 
$19,760 
$12,760 
$11,821 
$21,123 


DRG 

Cases 

Mean  +  1 
standard 
deviation 

38 

39 

40 

42  

43 

44  

45  

46  

47 

49 

50 

51 

52  

53  V 

55 

56  

94 

547 

1,508 

1,553 

93 

1,185 

2,622 

3,418 

1,373 

2,341 

2,385 

241 

216 

2,435 

1,458 

458 

$9,781 
$12,494 
$17,526 
$14,008 
$11,353 
$13,306 
$14,326 
$16,038 
$10,908 
$34,744 
$15,810 
$16,991 
$15,789 
$23,943 
$18,384 
$16,976 
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Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (ORGS)— FY  2004 1— 
Continued 


DRG 


57  .. 
59  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  .. 

67  .. 
68.. 
69.. 
70.. 

71  .. 

72  .. 

73  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  .. 
80.. 
81  .. 
82.. 
83.. 

84  .. 

85  .. 

86  .. 

87  .. 
88.. 

89  .. 

90  .. 

91  .. 
92.. 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 


Cases 


700 

113 

249 

2 

2.964 

3,064 

39,700 

7,690 

379 

11,373 

3,665 

29 

79 

949 

7,561 

42,731 

43,909 

2,427 

38.870 

165,957 

7,866 

5 

63,317 

6,565 

1,552 

21,981 

2,201 

60,101 

396,200 

523,048 

47,344 

44 

15,549 

1,738 

12,597 

1,622 

55.628 

28,174 

9 

20,984 

8,129 

21,861 

5,503 

484 

20,223 

28,716 

3,432 

81,816 

6,341 

56,282 

53,777 

9,323 

39,244 

8,198 

19,499 

114,338 

4,622 

8.168 

1,211 

37,745 

161,616 

75,737 

38.021 

133,344 

90,371 

5,309 

663,251 


Mean  +  1 
standard 
deviation 


Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004 1— 
Continued 


$21,430 
$16,063 
$24,772 
$20,652 
$28,015 
$27,189 
$11,389 
$11,535 
$15,758 
$12,869 
$9,805 
$6,582 
$13,057 
$13,674 
$16,376 
$60,129 
$56,525 
$23,987 
$24,907 
$32,680 
$16,846 
$20,229 
$28,781 
$19,177 
$10,644 
$24,242 
$13,781 
$27,456 
$17,702 
$20,511 
$11,871 
$14,737 
$24,280 
$14,448 
$22,970 
$12,263 
$14,761 
$10,803 
$14,090 
$13,983 
$10,369 
$17,290 
$10,797 
$378,244 
$150,559 
$108,046 
$136,812 
$99,133 
$109,106 
$73,253 
$81,343 
$49,746 
$56,405 
$33,220 
$69,161 
$44,903 
$27,878 
$31,457 
$27,147 
$46,550 
$30,683 
$19,715 
$32,143 
$27,371 
.  $20,832 
$51,405 
$20,085 


DRG 


128 

129 

130 

131 

132 

133 

134 

135 

136 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 


Cases 


7,042 

3,774 

87,289 

26,583 

140,158 

8,475 

40,649 

7,697 

1,166 

204,872 

86,072 

54,193 

107,180 

51,782 

245,795 

93,108 

7,201 

10,627 

2,602 

132,078 

19,892 

20,888 

5,067 

4,490 

2,025 

27,969 

6,49^ 

4 

8,150 

4,273 

17,842 

11,973 

10,620 

6,290 

8 

5,322 

2,297 

4,142 

4,013 

1,406 

802 

15,473 

1,495 

30,878 

2,414 

247,933 

34,337 

13,301 

8,939 

3,315 

12,973 

88,999 

26,699 

268,140 

89,558 

69 

5,256 

6 

609 

82,829 

12,856 

75 

9,340 

1,299 

4.733 

638 

3,957 


Mean  +  1 
standard 
deviation 


Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  <DRGS>— FY  2004 1— 
Continued 


$14,239 
$20,775 
$18,660 
$11,113 
$12,462 
$10,723 
$11,970 
$17,958 
$11,432 
$16,521 
$10,173 
$10,288 
$14,813 
$11,382 
$10,741 
$24,851 
$11,714 
$52,920 
$29,373 
$67,116 
$27,061 
$57,096 
$25,243 
$37,305 
$21,509 
$82,200 
$25,001 
$16,997 
$25,875 
$12,709 
$26,972 
$15,839 
$22,659 
$12,519 

$9,397 
$45,313 
$22,967 
$27,527 
$16,618 
$26,010 
$14,782 
$57,315 
$23,568 
$28,013 
$15,971 
$19,856 
$11,032 
$21,548 
$18,108 
$13,584 
$21,773 
$19,227 
$10,651 
$16,395 
$11,492 

$9,542 
$17,532 
$17,504 
$15,462 
$22,197 
$12,176 
$16,578 
$88,382 
$36,558 
$68,254 
$31,775 
$59,356 


DRG 


196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

216 

217 

218 

219 

223 

224 

225 

226 

227 

228 

229 

230 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

253 

254 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 


Cases 


Mean  -^  1 
standard 
deviation 


969 

$30,122 

17,996 

$50,435 

5,289 

$23,379 

1,609 

$48,963 

1,069 

$62,346 

2,100 

$75,551 

26,307 

$26,667 

29,543 

$28,095 

64,510 

$22,991 

27.001 

$24,271 

2,015 

$14,280 

32,214 

$22,980 

9,967 

$13,150 

394,702 

$35,979 

121,348 

$33,587 

29,657 

$22,493 

9 

$31,925 

9.818 

$37,689 

8,691 

$41,935 

17,092 

$61,011 

23,524 

$30,313 

19,672 

$19,359 

13,125 

$20,384 

11,574 

$14,926 

6,390 

$22,849 

5,793 

$30,350 

4,783 

$15,628 

2,495 

$22,908 

1,245 

$13,667 

2.430 

$25,765 

809 

$18,306 

9,829 

$40,036 

5,300 

$24,173 

5,032 

$14,695 

39,468 

$13,922 

1,748 

$11,857 

8,729 

$27,480 

45,525 

$20,661 

11,846 

$26,301 

3,110 

$12,646 

2,542 

$23,380 

94,969 

$15,031 

14,423 

$14,330 

5.746 

$9,757 

1,473 

$11,896 

20,113 

$11,410 

13,674 

$17,154 

12,784 

$13,336 

3,727 

$14,018 

2,332 

$9,097 

21,753 

$14,893 

10,593 

$8,759 

6,586 

$16,469 

15,517 

$16,712 

15,055 

$13,056 

3,486 

$17,996 

4,160 

$12,825 

1.747 

$17,565 

653 

$18,615 

22,868 

$41,675 

3,819 

$21,268 

4.031 

$31,156 

2.516 

$17,172 

238 

$20,021 

895 

$23,309 

9.688 

$35,630 

2.743 

$16,079 
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Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004  ^— 
Continued 


DRG 


271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
283 
284 
285 
286 
287 
-288 
289  . 
2M). 
2^1  . 
292  . 
293. 
2^. 
296. 
296. 
297  . 
298. 
299  . 
300. 

301  . 

302  . 
303. 

304  . 

305  . 

306  . 

307  . 

308  . 

309  . 
310. 

311  . 

312  .. 
31:3  .. 

314  .. 

315  .. 

316  .. 
317.. 

318  .. 

319  .. 

320  . 

321  .. 

322  .. 
323.. 

324  .. 

325  .. 

326  .. 

327  .. 

328  . 

329  .. 

331  .. 

332  .. 
333.. 

334  .. 

335  .. 
336.. 

337  ... 

338  ... 

339  ... 


Cases 


18,989 
5.658 
1.313 
2,264 
223 
1,304 
98.858 
31,750 
10 
17.551 
7.377 
5,976 
1.992 
6,869 
2.477 
6,166 
5,471 
6.830 
9.803 
58 
6,420 
356 
96,631 
3,475 
275,298 
47,552 
109 
1,253 
18,462 
3,554 
8.653 
21,521 
12,430 
3.009 
6.967 
1.983 
7,203 
4,094 
24,593 
7.407 
1.502 
547 
2 
33.535 
117,415 
1.994 
5.685 
403 
184.548 
30,606 
49 
19.641 
6.874 
9,136 
2.696 
7 
732 
93 
50,553 
4.905 
254 
10.300 
12.490 
35,495 
29.140 
929 
1.460 


Mean  +  1 
standard 
deviation 


$20,610 
$20,167 
$12,601 
$24,353 
$12,616 
$13,267 
$17,235 
$10,661 
$15,979 
$13,991 

$9,589 
$14,555 

$8,504 
$41,732 
$39,318 
$37,798 
$41,746 
$18,048 
$16,847 
$13,308 
$55,995 
$28,741 
$15,356 
$16,050 
$17,000 

$9,995 

$9,503 
$18,904 
$22,372 
$12,547 
$61,825 
$46,383 
$47,807 
$23,106 
$24,014 
$11,422 
$31,717 
$17,613 
$22,507 
$11,963 
$21,429 
$13,534 
$815,660 
$41 ,732 
$26,424 
$16,978 
$24,541 
$14,083 
$17,149 
$11,011 

$9,127 
$16,239 
$9,611 
$13,204 
$8,569 
$7,111 
$15,295 
$10,358 
$21,469 
$12,274 
$19,142 
$27,789 
$19,981 
$16,280 
$10,776 
$23,997 
$22,362 


Table  10. — Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004  ^— 
Continued 


drg 


341 
342 
344 
345 
346 
347 
348 
349 
350 
352 
353 
354 
355 
356 
357 
358 
359 
360 

361  . 

362  . 

363  . 

364  . 

365  . 

366  . 

367  . 

368  . 

369  . 

370  . 

371  . 

372  . 

373  . 
374. 

376  . 

377  . 

378  . 

379  . 

380  . 

381  . 

382  . 

383  . 

384  .. 

385  .. 
389  .. 
392  .. 

394  .. 

395  .. 

396  .. 

397  .. 

398  .. 

399  .. 

401  .. 

402  .. 

403  .. 

404  .. 

406  .. 

407  .. 

408  .. 

409  .. 

410  .. 

411  .. 

412  .. 

413  .. 

414  .. 

415  .. 

416  ... 

417  ... 

418  ... 


Cases 


3.545 
686 
3.549 
1,354 
4.775 
308 
3.361 
604 
6,602 
945 
2,491 
7,324 
5,481 
25,562 
5,570 
21.321 
31,420 
15,538 
339 
5 
2,471 
1,610 
1.815 
4.504 
477 
3.503 
3,419 
1.327 
1.662 
927 
4,076 
89 
316 
47 
171 
349 
98 
188 
48 
1.956 
129 
3 
12 
2.248 
2,567 
105.976 
17 
18.727 
17,860 
1,671 
5.768 
1.454 
31,365 
4.277 
2,391 
634 
2.081 
2.127 
28.001 
7 
15 
5,253 
622 
42,746 
189.451 
38 
25.456 


Mean  +  1 
standard 
deviation 


Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004  ^— 
Continued 


DRG 


$25,849 
$14,916 
$26,710 
$22,352 
$21,343 
$11,845 
$15,104 

$9,831 
$14,657 
$14,499 
$35,744 
$28,230 
$16,312 
$14,230 
$44,892 
$22,339 
$14,957 
$16,445 
$21,352 
$16,578 
$18,875 
$18,054 
$42,185 
$25,764 
$1 1 ,799 
$23,599 
$12,532 
$18,299 
$11,458 
$10,237 

$6,914 
$13,913 
$11,055 
$21,747 
$14,743 

$7,238 

$8,554 

$10,61  r 

$4,333 
$10,030 

$7,214 
$34,210 
$23,975 
$66,268 
$38,588 
$16,486 
$16,006 
$25,519 
$24,884 
$13,548 
$59,903 
$22,863 
$37,680 
$18,437 
$53,929 
$24,003 
$44,985 
$25,574 
$21,908 

$7,483 
$11,456 
$27,415 
$15,291 
$75,112 
$32,070 
$22,076 
$21,447 


Cases 


16,128 

3,139 

10.563 

66 

7,972 

1.224 

15.914 

4.462 

1,557 

782 

26,797 

64,123 

310 

443 

5,479 

1,493 

5,673 


17,291 
3,848 
5.629 
2,485 
6.390 
32,589 
7,304 
25.308 
5.591 
4.691 
1.043 
5.133 
9,531 
26.512 
7,075 
192 
1,684 
1,106 
51,680 
52 
13,167 
7,976 
108,084 
3,608 
25,103 
106,238 
23,387 
610 
819 
5.175 
44,784 
334 
3,178 
2,077 
3,701 
760 
13,168 
5,356 
15,098 
3.052 
58.870 
28,431 
191 
2,444 
21,734 
15.556 
34.350 
49.302 
2.580 


Mean  +  1 
standard 
deviation 


$17,016 
$12,214 
$14,503 
$12,891 
$36,726 
$49,024 
$13,506 
$10,410 
$10,483 
$14,266 
$15,953 
$13,703 
$12,670 
$12,980 
$5,805 
$34,068 
$36,692 
$16,081 
$48,763 
$19,622 
$14,813 
$9,965 
$10,119 
$16,465 
$8,328 
$20,911 
$10,522 
$16,299 
$9,576 
$24,128 
$19,503 
$13,669 
$9,864 
$13,169 
$14,122 
$10,115 
$77,692 
$504,684 
$54,184 
$72,650 
$75,747 
$46,392 
$37,665 
$48,149 
$27,938 
$193,008 
$122,102 
$70,600 
$328,441 
$110,056 
$61,849 
$99,908 
$40,225 
$99,624 
$37,620 
$21,486 
$31,213 
$82,667 
$35,610 
$18,981 
$165,379 
$112,012 
$66,414 
$49,426 
$27,633 
$17,736 
$51,260 
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Groups     (ORGS)— FY    2004 1— 
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Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004 1— 
Continued 


Table  10.— Mean  and  Standard  De- 
viation BY  Diagnosis-Related 
Groups  (DRGS)— FY  2004 1— 
Continued 


ORG 


502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
515 
516 


761 

5,883 

125 

134 

916 

337 

612 

155 

1.625 

571 

481 

206 

8,028 

83,464 


Mean  -t- 1 
standard 
deviation 


$27,677 

$24,011 

$257,167 

$36,044 

$87,492 

$37,309 

$27,746 

$13,241 

$23,313 

$13,248 

$101,931 

$107,611 

$105,722 


drg 

Cases 

Mean-t- 1 
standard 
deviation 

517 

518  

519  

520  

521  

522  

523  

524  

525 

526  

527  

528  

529  

530  

194,015 

55.225 

8.892 

12.823 

30,454 

6,008 

15,103 

130.318 

562 

73.724 

194.015 

1.343 

4.6a3 

2.807 

$35,730 
$36,574 
$47,738 
$29,760 
$14,130 
$10,049 
$7,817 
$14,293 

$247,370 
$42,080 
$33,802 

$140,528 
$63,385 
$24,282 

DRG 

Cases 

Mean  +  1 
standard 
deviation 

531  

532  

533  

534  

535  

536 

537 

538 

539  

540  

3,766 

2,888 

42,601 

51,346 

5.896 

20.103 

6.765 

6.350 

4.388 

1,866 

$64,237 
$30,290 
$a?,675 
$20,340 
$156,207 
$118,567 
$36,526 
$19,355 
$69,606 
$25,633 

1  Cases  are  taken  from  the  FY  2002 
MedPAR  file;  DRGs  are  from  GROUPER 
V21.0. 


TABLE  11.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004 


LTC- 
DRG 


Description 


Geo-metric 

5/6ths  of 

Relative 

average 

the  aver- 

weight 

length  of 

age  length 

. 

stay 

of  stay 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.5898 

42.5 

35.4 

1.4090 

34.1 

28.4 

1.5189 

34.7 

28.9 

0.7590 

23.4 

19.5 

0.7322 

21.2 

17.6 

0.7760 

26.4 

22.0 

0.8287 

28.3 

23.5 

0.9449 

27.5 

22.9 

0.9058 

28.9 

24.0 

0.9158 

24.7 

20.5 

0.5478 

20.0 

16.6 

0.8845 

24.9 

20.7 

0.6378 

22.6 

18.8 

1.0135 

25.1 

20.9 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1.0331 

30.8 

25.6 

1.0059 

28.1 

23.4 

0.8044 

25.6 

21.3 

0.7347 

23.1 

19.2 

1.1071 

28.8 

24.0 

1.0527 

29.2 

24.3 

0.9365 

26.2 

21.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.7347 

23.1 

19.2 

0.988S 

28.5 

23.7 

0.7817 

26.9 

22.4 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1 

2 

3 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 


5CRANI0T0MY  AGE  >17  W  CC 

8CRANIOTOMY  AGE  >  17  W/O  CC  

8  CRANIOTOMY  AGE  0-17 

a  CARPAL  TUNNEL  RELEASE   

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC  

■•PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC  

SPINAL  DISORDERS  &  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  W  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  

INTERCRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT 

NONSPECIFIC  CVA  &  PRECEREBRAL  OCCULUSION  W/O  INFARCT  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  * 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC  

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

2  VIRAL  MENINGITIS 

2  HYPERTENSIVE  ENCEPHALOPATHY  ., 

NONTRAUMATIC  STUPOR  &  COMA 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  

^SEIZURE  &  HEADACHE  AGE  0-17 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W/O  CC  

ATRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17 

3C0NCUSSI0N  AGE  >17  W  CC 

3C0NCUSSI0N  AGE  >17  W/O  CC  

8CONCUSSION  AGE  0-17 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  

8  RETINAL  PROCEDURES  

8  ORBITAL  PROCEDURES  

8  PRIMARY  IRIS  PROCEDURES  

8  LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

8  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

8  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

8  INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  &  LENS 

8HYPHEMA  : 

1  ACUTE  MAJOR  EYE  INFECTIONS  

8NEUR0L0GICAL  EYE  DISORDERS 

20THER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  
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Table  ll.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


ltc- 
drg 


47 

48i 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61! 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86; 

87  I 

88  I 
89; 
90 

91  ! 

92 

93 

94 

95 

96  , 

97  I 
98 
99  I 
lOOi 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
113 
114 
115 


Description 


1  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  ... . 

80THER  DISORDERS  OF  THE  EYE  AGE  0-17 

8MAJOR  HEAD  &  NECK  PROCEDURES  

8  SIALOADENECTOMY  

8 SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  '.ZZZZ 

8CLEFT  UP  &  PALATE  REPAIR  

2SINUS&  MASTOID  PROCEDURES  AGE  >1 7  

8SINUS  &  MASTOID  PROCEDURES  AGE  0-17  

5  MISCELLANEOUS  EAR,  NOSE.  MOUTH  &  THROAT  PROCEDURES  . 

8RHIN0PLASTY  

8T&A  PROC,  EXCEPT  TONSILLECTOMY  &/6r  ADENOIDEcfoMY  ONLY  AGE  >17 
8T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  0-17 
8 TONSILLECTOMY  &yOR  ADENOIDECTOMY  ONLY,  AGE  >17 
8 TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17 

8MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  

8MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

30THER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES  .. .. 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY 

^  DYSEQUILIBRIUM  ..._ 

'  EPISTAXIS 

8EPIGL0TTmS  

OTITIS  MEDIA  &  URI  AGE  &>17  W  CC 

'  OTITIS  MEDIA  &  URI  AGE  &>17  W/O  CC 

80TITIS  MEDIA  &  URI  AGE  0-17 

8LARYNG0TRACHEITIS •' 

1  NASAL  TRAUMA  &  DEFORMITY  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17 
80THER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 

5MAJ0R  CHEST  PROCEDURES „ 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

5 OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/O  CC 

PULMONARY  EMBOLISM   

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  "! 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC 
8  RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17   . 

RESPIRATORY  NEOPLASMS  

3MAJ0R  CHEST  TRAUMA  W  CC  

2MAJOR  CHEST  TRAUMA  W/O  CC  

PLEURAL  EFFUSION  W  CC . . 

PLEURAL  EFFUSION  W/O  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE .'.... 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  . 
SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC  . 
8SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 
INTERSTITIAL  LUNG  DISEASE  W  CC   .  . 
INTERSTITIAL  LUNG  DISEASE  W/O  CC 

7  PNEUMOTHORAX  W  CC  „ 

^PNEUMOTHORAX  W/O  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  

BRONCHITIS  &  ASTHMA  AGE  >1 7  W/O  CC 

sBRONCHITISa  ASTHMA  AGE  0-17  

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  .... 
OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  ... 
OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 

8  HEART  TRANSPLANT  

8  CARDIAC  VALVE  &  OTHER  MAJOR  CAFIDIOTHbRACIC  PROC  W  CARblAC  CATH 

8  CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/O  CARDIAC  CATH 

8CORONARY  BYPASS  W  PTCA  

8CORONARY  BYPASS  W  CARDIAC  CATH  

s  OTHER  CARDIOTHORACIC  PROCEDURES 
8  CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH 
5  MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC 
8  MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

SPRM  CARD  PACEM  IMPL  W  AMI,HRT  FAIL  OR  SHK,OR  AICD  LEAD  OR  GNRTR  "p 


Relative 
weight 


0.5711 

0.5711 

1.4090 

0.9785 

0.9785 

0.9785 

0.7347 

0.9785 

1.9873 

0.5711 

0.9785 

0.9785 

0.9785 

0.9785 

1.4090 

0.9785 

0.9785 

1.2957 

0.571 1 

0.5711 

0.9785 

0.8396 

0.5711 

0.571 1 

0.7347 

0.571 1 

0.9506 

0.571 1 

1.9873 

2.3848 

1.9873 

0.9226 

0.9853 

0.8550 

0.571 1 

0.7759 

0.9785 

0.7347 

0.9068 

0.7121 

1.7382 

0.7996 

0.8676 

0.7429 

0.7347 

0.8403 

0.7332 

0.7917 

0.7917 

0.7787 

0.6616 

0.7347 

1.0818 

1.0374 

1.0071 

0.9460 

0.0000 

1.9873 

1.9873 

1.9873 

1.9873 

1.9873 

1.9873 

1.9873 

1.9873 

1.5870 

1.4854 

1.9873 


Geo-metric 

average 

length  of 

stay 


20.8 
20.8 
34.1 
27.4 
27.4 
27.4 
23.1 
27.4 
41.3 
20.8 
27.4 
27.4 
27.4 
27.4 
34.1 
27.4 
27.4 
27.9 
20.8 
20.8 
27.4 
23.5 
20.8 
20.8 
23.1 
20.8 
23.7 
20.8 
41.3 
42.2 
41.3 
24.8 
23.7 
22.8 
20.8 
20.4 
27.4 
23.1 
23.9 
24.9 
32.9 
21.0 
22.9 
21.7 
.23.1 
21.8 
20.2 
21.1 
21.1 
20.7 
22.5 
23.1 
26.9 
26.0 
24.5 
24.2 
0.0 
41.3 
41.3 
41.3 
41.3 
41.3 
41.3 
41.3 
41.3 
40.5 
39.9 
41.3 


5/6thsof 
tf>e  aver- 
age length 
of  stay 


17.3 
17.3 
28.4 
22.8 
22.8 
22.8 
19.2 
22.8 
34.4 
17.3 
22.8 
22.8 
22.8 
22.8 
28.4 
22.8 
22.8 
23.2 
17.3 
17.3 
22.8 
19.5 
17.3 
17.3 
19.2 
17.3 
19.7 
17.3 
34.4 
35.1 
34.4 
20.6 
19.7 
19.0 
17.3 
17.0 
22.8 
19.2 
19.9 
20.7 
27.4 
17.5 
19.0 
18.0 
19.2 
18.1 
16.8 
17.5 
17.5 
^7JZ 
18.7 
19J2 
22.4 
21.6 
20.4 
20.1 
0.0 
34.4 
34.4 
34.4 
34.4 
34.4 
34.4 
34.4 
34.4 
33.7 
33.2 
34.4 
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Table  11.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


Table  11.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


ltc- 

DR6 


116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 


Description 


sqth  perm  card  pacemak  impl  or  ptca  w  coronary  artery  stent  IMPLNT 
3cardiac  pacemaker  revision  except  device  replacement 

sCARDIAC  pacemaker  DEVICE  REPLACEMENT  

3VEIN  LIGATION  &  STRIPPING 

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP.  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI  W/0  MAJOR  COMP.  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI.  EXPIRED  

♦CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG  .'. 

♦CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O  COMPLEX  DIAG 

ACUTE  &  SUBACUTE  ENDOCARDITIS  

HEART  FAILURE  &  SHOCK  

'  DEEP  VEIN  THROMBOPHLEBITIS 

CARDIAC  ARREST,  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/O  CC  

HYPERTENSION 

CARDIAC  CONGENITAL  &  V/U.VULAR  DISORDERS  AGE  >17  W  CC  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

8CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC 

ANGINA  PECTORIS 

SYNCOPE  &  COLLAPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC  

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  -.. 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

8  RECTAL  RESECTION  W  CC  

8RECTAL  RESECTION  W/O  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

1  MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

♦PERITONEAL  ADHESIOLYSIS  W  CC  

8  PERITONEAL  ADHESIOLYSIS  W/O  CC  

♦MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

"MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

5  STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC  

"STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/O  CC  

8  STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  

8ANAL  &  STOMAL  PROCEDURES  W  CC 

3ANAL  &  STOMAL  PROCEDURES  W/O  CC  

•HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC  

8  HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC  

♦INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC 

•INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC 

8HERNIA  PROCEDURES  AGE  0-17  

•APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

•APPENDECTOMY  W  COMPUCATED  PRINCIPAL  DIAG  W/O  CC  

•APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC  

•APPENDECTOMY  W/O  COMPUCATED  PRINCIPAL  DIAG  W/O  CC 

SMOUTH  PROCEDURES  W  CC   

•MOUTH  PROCEDURES  W/O  CC 

MOTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC  

MOTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC  

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/O  CC  

G.I.  HEMORRHAGE  W  CC 

G.I.  HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER  

2  UNCOMPLICATED  PEPTIC  ULCER  W  CC  

1  UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 

INFLAMMATORY  BOWEL  DISEASE 

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC 


Geo-metric 

5/6ths  of 

Relative 

average 

the  aver- 

weight 

length  of 

age  length 

stay 

of  stay 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

1.2476 

34.1 

28.4 

0.7531 

21.9 

18.2 

0.6815 

20.0 

16.6 

0.8856 

19.0 

15.8 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

0.8902 

25.7 

21.4 

0.7968 

21.9 

18.2 

0.5711 

20.8 

17.3 

1.4170 

28.5 

23.7 

0.8207 

25.0 

20.8 

0.6269 

22.4 

18.6 

0.8211 

22.5 

18.7 

0.7264 

22.6 

18.8 

0.8971 

28.4 

23.6 

0.9873 

23.8 

19.8 

0.7492 

22.9 

19.0 

0.7347 

23.1 

19.2 

0.9390 

25.2 

21.0 

0.6224 

21.9 

18.2 

0.6056 

19.3 

16.0 

0.6735 

23.3 

19.4 

0.5149 

20.5 

17.0 

0.7317 

21.9 

18.2 

0.8588 

22.9 

19.0 

0.7001 

21.4 

17.8 

1.9673 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.9660 

36.8 

30.6 

0.5711 

20.8 

17.3 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.9673 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.7827 

42.2 

35.1 

1.7827 

42.2 

35.1 

0.8857 

22.4 

18.6 

0.7843 

21.9 

18.2 

0.8741 

24.8 

20.6 

0.6770 

21.8 

18.1 

0.7835 

20.6 

17.1 

0.7347 

23.1 

19.2 

0.5711 

20.8 

17.3 

1.0317 

26.2 

21.8 

0.9491 

24.2 

20.1 

0.7694 

21.2 

17.6 

0.9666 

25.5 

21.2 

0.7038 

22.4 

18.6 

184 
185 
186 
187 

191 
19^ 
19$ 
1i 

19$ 

197 

19$ 

19$ 

200 

201 

202 

203 

204 

20$ 

20$ 

207 

206 

209 

210 

211 

212 

213 

216 

217 

218 

219 

220 

223 

224 

225 

226 

227 

228 

229 

230 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

'247 

248 

249 

250 

251 

252 

253 

254 

255 

256 


8  ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >17 
•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17  .. . 

•DENTAL  EXTRACTIONS  &  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC  

80THER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

♦PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC  

'  PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC  

2  BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W  CC  . 
2  BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W/O  CC 

♦CHOLECYSTECTOMY  W  C.D.E.  W  CC  

•CHOLECYSTECTOMY  W  C.D.E.  W/O  CC 

3 CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC' 

•CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O  CC 

•HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

2  HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY  

s OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  

DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR.ALC  HEPA  W  CC 

2  DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  

2  DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  

5  MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY 
♦HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC     . . 

2  HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC  

•HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  OONN  TISSUE  DisOTOERS 

5  BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,FOR  MUSCSKELET  &  CONN  TISS  DIS 

3  LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE  >17  W  CC 
•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE  >17  W/O  CC 
•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE  0-17 

3  MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 
•SHOULDER,ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC,  W/O  CC 

FOOT  PROCEDURES ..  . 

♦SOFT  TISSUE  PROCEDURES  W  CC 

3SOFT  TISSUE  PROCEDURES  W/O  CC  

3  MAJOR  THUMB  OR  JOINT  PROC.OR  OTH  HAND  OR  WRIST  PFIOC  W  CC 

•HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC 

♦LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 

2ARTHROSCOPY  

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W  CC    ""!" 

2 OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W/O  CC 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

2  SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  TTHiGH  

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  ' 

SEPTIC  ARTHRITIS  

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  '. .     

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  fisSUE 

TENDONITIS,  MYOSITIS  &  BURSITIS  

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE    

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC  

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W/O  CC  

•FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17 

FX,  SPRN,  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  >17  W  CC 

FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/O  CC  

•FX,  SPRN,  STRN  &  DISL  OF  UPARM,LOWLEG  EX  FOOT  AGE  0-17 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES  


Relalive 
weight 

Geo-metric 

average 

length  of 

stay 

5/6thsof 
the  aver- 
age length 
of  stay 

0.7347 

23.1 

19.2 

0.6932 

24.6 

20.5 

0.7347 

23.1 

19.2 

0.7347 

23.1 

^92 

1.0481 

26.0 

21.6 

0.8501 

23.5 

19.5 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

0.571 1 

20.8 

17.3 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1.9873 

41.3 

34.4 

0.7529 

22.7 

18.9 

0.6801 

19.2 

16.0 

1.0141 

23.4 

19.5 

0.7334 

22.3 

18.5 

0.7347 

23.1 

19.2 

0.7940 

22.1 

18.4 

0.7347 

23.1 

19.2 

1.9873 

41.3 

34.4 

1.4090 

34.1 

28.4 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1.3912 

34.9 

29.0 

1.9673 

41.3 

34.4 

1.4438 

39.3 

32.7 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.7347 

23.1 

19.2 

0.8912 

26.7 

22.2 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

0.7347 

23.1 

19.2 

0.9797 

28.5 

23.7 

0.7347 

23.1 

19.2 

0.8715 

29.7 

24.7 

0.7598 

27.2 

22.6 

0.7347 

23.1 

19.2 

0.8818 

28.5 

23.7 

0.6892 

22.4 

18.6 

0.7118 

21.4 

17.8 

0.4744 

19.4 

16.1 

0.7814 

26.2 

21.8 

0.6867 

23.5 

19.5 

0.5664 

20.1 

16.7 

0.5134 

19.5 

16.2 

0.5556 

23.0 

19.1 

0.5976 

21.4 

17.8 

0.7623 

24.9 

20.7 

0.8101 

27.3 

22.7 

0.8309 

30.1 

25.0 

0.6031 

26.7 

22.2 

0.7347 

23.1 

19.2 

0.8406 

27.1 

22.5 

0.7028 

25.8 

21.5 

0.7347 

23.1 

19.2 

0.8577 

26.6 

22.1 
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Table  1 1  .—Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004 — Continued 


ltc- 
drg 


Description 


Geo-metric 

5/6ths  of 

Relative 
weight 

average 

length  of 

stay 

the  aver- 
age length 
of  stay 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.4696 

41.1 

34.2 

1.2160 

39.9 

33.2 

1.2294 

34.7 

28.9 

1.2294 

34.7 

28.9 

0.5711 

20.8 

17.3 

1.4090 

34.1 

28.4 

1.5232 

45.2 

37.6 

1.0105 

35.9 

29.9 

0.9795 

29.9 

24.9 

0.7163 

22.7 

18.9 

0.5711 

20.8 

17.3 

0.9469 

24.9 

20.7 

0.7347 

23.1 

19.2 

0.5711 

20.8 

17.3 

0.7762 

24.1 

20.0 

0.6373 

21.6 

18.0 

0.571 1 

20.8 

17.3 

0.9719 

29.3 

24.4 

0.7915 

27.8 

23.1 

0.7347 

23.1 

19.2 

0.6998 

20.7 

17.2 

0.6259 

23.0 

19.1 

1.5856 

38.6 

32.1 

1.4090 

34.1 

28.4 

1.4793 

41.7 

34.7 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

1.5633 

35.8 

29.8 

0.9785 

27.4 

22.8 

0.8729 

26.6 

22.1 

0.9785 

27.4 

22.8 

0.9560 

26.3 

21.9 

0.7552 

26.4 

22.0 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

0.8175 

23.9 

19.9 

0.7287 

22.9 

19.0 

0.0000 

0.0 

0.0 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

0.5711 

20.8 

17.3 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

0.5711 

20.8 

17.3 

1.4090 

34.1 

28.4 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

1.5690 

36.4 

30.3 

0.9869 

24.5 

20.4 

0.9785 

27.4 

22.8 

0.7466 

21.7 

18.0 

0.571 1 

20.8 

17.3 

0.7744 

23.5 

19.5 

0.6641 

23.0 

19.1 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19L2 

0.7347 

23.1 

19.2 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

27t 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 


3T0TAL  MASTECTOIVIY  FOR  MALIGNANCY  W  CC  

8T0TAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC 

8  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

8  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC  

5  BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION  .. 

'  BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY  

SKIN  GFiAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/0  CC  

^SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC  ... 

7  SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/0  CC 

^PERIANAL  &  PILONIDAL  PROCEDURES  

"SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/0  CC  

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC 

1  MAJOR  SKIN  DISORDERS  W/0  CC 

MALIGNANT  BREAST  DISORDERS  W  CC  

2  MALIGNANT  BREAST  DISORDERS  W/0  CC  

1  NON-MALIGANT  BREAST  DISORDERS  

CELLULITIS  AGE  >17  W  CC 

CELLULITIS  AGE  >17  W/0  CC  •. 

CELLULITIS  AGE  0-178  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC 

8TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  &  BREAST  AGE  0-17  

MINOR  SKIN  DISORDERS  W  CC  

MINOR  SKIN  DISORDERS  W/0  CC  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,NUTRIT,&  METABOL  DISORDERS  . 

ADRENAL  &  PITUITARY  PR0CEDURES8  h. 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC.  NUTRIT  &  METAB  DISORDERS  ... 

50.R.  PROCEDURES  FOR  OBESITY 

8 PARATHYROID  PROCEDURES 

8THYROID  PROCEDURES 

8THYR0GL0SSAL  PROCEDURES  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC  

30THER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W/O  CC  

DIABETES  AGE  >35 : 

3DIABETES  AGE  0-35  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC  

8NUTRITI0NAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 

2  INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  W  CC  

ENDOCRINE  DISORDERS  W/O  CC  

8  KIDNEY  TRANSPLANT  

8KIDNEY,URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  

SKIDNEY,URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC 

1  KIDNEY, URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/0  CC 

■*  PROSTATECTOMY  W  CC  

8  PROSTATECTOMY  W/0  CC  

"MINOR  BLADDER  PROCEDURES  W  CC  

2  MINOR  BLADDER  PROCEDURES  W/0"CC 

"TRANSURETHRAL  PROCEDURES  W  CC  

'  TRANSURETHRAL  PROCEDURES  W/O  CC  

"URETHRAL  PROCEDURES,  AGE  >17  W  CC  

8  URETHRAL  PROCEDURES,  AGE  >17  W/0  CC  

8URETHRAL  PROCEDURES,  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES  

RENAL  FAILURE  

3ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  

'  KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC  

8  KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17  

2  URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY  

2  URINARY  STONES  W/O  CC 
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TABLE  11.— PROPOSED  LTC-DRGS  RELATIVE  WEIGHTS  AND  GEOMETRIC  AND  FiVE-SlXTHS  OF  THE  AVERAGE  LENGTH  OF 

Stay— FY  2004— Continued 


LTC- 
DRG 


325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

389 

390 

391 

392 


Description 


KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC  . 
8  KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 

1  URETHRAL  STRICTURE  AGE  >17  W  CC  

8  URETHRAL  STRICTURE  AGE  >17  W/O  CC  

8  URETHRAL  STRICTURE  AGE  0-17  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >i7  W  CC     .. 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC 
80THER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

8  MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

8  MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC 

8TRANSURETHRAL  PROSTATECTOMY  W  CC  

8  TRANSURETHRAL  PROSTATECTOMY  W/0  CC  

8TESTES  PROCEDURES,  FOR  MALIGNANCY  

1  TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >1 7  

8 TESTES  PROCEDURES.  NON-MAUGNANCY  AGE  0-17  

2  PENIS  PROCEDURES  

'  CIRCUMCISION  AGE  >17  

8CIRCUMCISI0N  AGE  0-17  

2 OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALiGN^^^^ 
3 OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EXCEPT  FOR  MALIGNANCY 
'■MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC 

7  MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM  W/0  CC 
1  BENIGN  PROSTATIC  HYPERTROPHY  W  CC  

1  BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 

8  STERILIZATION,  MALE   

3 OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  "" '"" 

8  PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY  "" 

8UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC  . 

8UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC 

8  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

8  UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MAUGNANCY 

8  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  . . 

8  UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC 

"VAGINA,  CERVIX  &  VULVA  PROCEDURES  

8LAPAR0SC0PY&  INCISIONAL  TUBAL  INTERRUPTION  

8  ENDOSCOPIC  TUBAL  INTERRUPTION  

8D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

8D&C.  CONIZATION  EXCEPT  FOR  MALIGNANCY  

5 OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 
MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC 

2  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC 
INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM    .. .. 

3  MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  bisORDERS 
8CESAREAN  SECTION  W  CC 

8CESAREAN  SECTION  W/0  CC   

8  VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  ... 
8  VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES 

8  VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C 

8VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/OR  D&C    

'  POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  O.R.  PROCEDURE 
8  POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE 

8ECT0PIC  PREGNANCY  

8THREATENED  ABORTION  

8ABORTION  W/0  D&C  

8  ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  "!!!! 

8FALSE  LABOR  

80THER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATioNS  

8 OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICATIONS 

1  NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY  

8EXTREME  IMMATURITY  .. 

8  PREMATURITY  W  MAJOR  PROBLEMS  

8  PREMATURITY  W/O  MAJOR  PROBLEMS  

8  FULL  TERM  NEONATF  W  MAJOR  PROBLEMS  

8  NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

8 NORMAL  NEWBORN  

8SPLENECTOMY  AGE  >17  


Relative 
weight 


0.8854 

0.7590 

0.7347 

0.5711 

0.5711 

0.5711 

0.8847 

0.6201 

0.571 1 

0.9785 

0.9785 

0.7347 

0.7347 

0.5711 

0.5711 

0.5711 

0.7347 

0.5711 

0.5711 

0.7347 

0.9785 

0.7787 

0.7787 

0.5711 

0.571 1 

1.1947 

0.5711 

0.9785 

1.9673 

1.9873 

1.9873 

1.4090 

1.4090 

1.4090 

1.4090 

1.4090 

0.5711 

0.571 1 

0.7347 

0.7347 

1.9873 

0.8153 

0.7347 

0.691 1 

0.9785 

0.9785 

0.7347 

0.7347 

0.7347 

0.7347 

0.7347 

0.571 1 

0.7347 

0.9785 

0.571 1 

0.571 1 

0.5711 

0.5711 

0.5711 

0.5711 

0.571 1 

0.7347 

0.7347 

0.7347 

0.7347 

0.7347 

0.5711 

0.7347 


Geo-metric 

average 

length  of 

stay 


27.2 

24.7 

23.1 

20.8 

20.8 

20.8 

23.8 

22.1 

20.8 

27.4 

27.4 

23.1 

23.1 

20.8 

20.8 

20.8 

23.1 

20.8 

20.8 

23.1 

27.4 

22.3 

22.3 

20.8 

20.8 

25.6 

20.8 

27.4 

41.3 

41.3 

41.3 

34.1 

34.1 

34.1 

34.1 

34.1 

20.8 

20.8 

23.1 

23.1 

41.3 

23.0 

23.1 

20.1 

27.4 

27.4 

23.1 

23.1 

23.1 

23.1 

23.1 

20.8 

23.1 

27.4 

20.8 

20.8 

20.8 

20.8 

20.8 

20.8 

20.8 

23.1 

23.1 

23.1 

23.1 

23.1 

20.8 

23.1 


5/6ths  of 
ttie  aver- 
age length 
of  stay 


22.6 

20.5 

19.2 

17.3 

17.3 

17.3 

19.8 

18.4 

17.3 

22.8 

22.8 

19.2 

19.2 

17.3 

17.3 

17.3 

19.2 

17.3 

17.3 

19.2 

22.8 

18.5 

18.5 

17.3 

17.3 

21.3 

17.3 

22.8 

34.4 

34.4 

34.4 

28.4 

28.4 

28.4 

28.4 

28.4 

17.3 

17.3 

19.2 

19.2 

34.4 

19.1 

19.2 

16.7 

22.8 

22.8 

19.2 

19.2 

19.2 

19.2 

19.2 

17.3 

19.2 

22.8 

17.3 

17.3 

17.3 

17.3 

17.3 

17.3 

17.3 

19.2 

19.2 

19.2 

19.2 

19.2 

17.3 

19.2 
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Table  11.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


LTC- 
DRG 


393 

394 

395 

396 

397 

398 

399 

401 

402 

403 

404 

405 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

439 

440 

441 

442 

443 

444 

445 

446 

447 

448 

449 

450 

451 

452 

453 

454 

455 

461 

462 

463 

464 

465 

466 

467 

468 

469 

470 

471 


Description 


8SPLENECTOMY  AGE  0-17 

3  OTHER  OR  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS4 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

8  RED  BLOOD  CELL  DISORDERS  AGE  0-17  

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

'  RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC  

5  LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 

3  LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/O  CC 

LYMPHOMA  °  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC  

8  ACUTE- LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17 

SMYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W  CC  

8MYEL0PR0LIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W/O  CC  . 

3MYEL0PROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R.PROC 

RADIOTHERAPY  

3  CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

3  HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  

5  HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC  

2  OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >1 7 .- 

8SEPTICFMIA  AGE  0-17 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

3  FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC 

1  FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC  

2VIRAL  ILLNESS  AGE  >17 

8VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS   

ACUTE  ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION  

DEPRESSIVE  NEUROSES  

"  NEUROSES  EXCEPT  DEPRESSIVE  

1  DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL  

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  

PSYCHOSES  - 

^  CHILDHOOD  MENTAL  DISORDERS  

1 0THER  MENTAL  DISORDER  DIAGNOSES  _ 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES  

5  HAND  PROCEDURES  FOR  INJURIES  

OTHER  OR.  PROCEDURES  FOR  INJURIES  W  CC  

3  OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC  

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  W/O  CC  

ATRAUMATIC  INJURY  AGE  0-17  

3ALLERGIC  REACTIONS  AGE  >17 

8ALLERGIC  REACTIONS  AGE  0-17  

3  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC  

3  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC  

8  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/O  CC   

2  OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC  

1 0THER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC  

OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES  

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/O  CC  

'  AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

6  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS  

6UNGR0UPABLE 

5  BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 


Geo-metric 

5/6thsof 

Relative 

average 

the  aver- 

weight 

length  of 

age  length 

stay 

of  stay 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

0.9050 

26.8 

22.3 

0.5711 

20.8 

17.3 

1.0816 

25.2 

21.0 

0.9248 

23.0 

19.1 

0.5711 

20.8 

17.3 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

0.9099 

22.7 

18.9 

0.7410 

17.9 

14.9 

0.7347 

23.1 

19.2 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.8961 

25.1 

20.9 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

1.9873 

41.3 

34.4 

0.9603 

25.2 

21.0 

0.7347 

23.1 

19.2 

1.7239 

40.9 

34.0 

0.9553 

25.2 

21.0 

0.9785 

27.4 

22.8 

0.8612 

25.3 

21.0 

0.9785 

27.4 

22.8 

0.5711 

20.8 

17.3 

0.7347 

23.1 

19.2 

0.5711 

20.8 

17.3 

0.9930 

25.9 

21.5 

1.2281 

44.2 

36.8 

0.6040 

26.9 

22.4 

0.5583 

23.3 

19.4 

1.4090 

34.1 

28.4 

0.5711 

20.8 

17.3 

0.6562 

27.4 

22.8 

0.4808 

22.6 

18.8 

0.5711 

20.8 

17.3 

0.5711 

20.8 

17.3 

0.3416 

14.6 

12.1 

1.4429 

41.2 

34.3 

1.6794 

39.4 

32.8 

1.9873 

41.3 

34.4 

1.6280 

46.4 

38.6 

0.9785 

27.4 

22.8 

0.9311 

30.7 

25.5 

0.8278 

27.3 

22.7 

0.7347 

23.1 

19.2 

0.9785 

27.4 

22.8 

0.5711 

20.8 

17.3 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

0.5711 

20.8 

17.3 

0.9830 

25.5 

21.2 

0.8894 

25.5 

21.2 

0.7347 

23.1 

192 

0.5711 

20.8 

17.3 

1.4214 

36.6 

30.5 

0.6528 

22.7 

18.9 

0.7824 

26.4 

22.0 

0.6259 

25.2 

21.0 

0.5711 

20.8 

17.3 

0.7783 

22.6 

18.8 

1.4773 

32.6 

27.1 

2.0716 

43.7 

36.4 

0.0000 

0.0 

0.0 

0.0000 

0.0 

0.0 

1.9873 

41.3 

34.4 
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Table  ii.— Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


473 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
48d 
490 
491 
492 


2ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  >17 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT :  .  .. 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

MOTHER  VASCULAR  PROCEDURES  WCC   

MOTHER  VASCULAR  PROCEDURES  W/O  CC 

6LIVER  TRAhJSPLANT  

8BONE  MARROW  TRANSPLANT  

STRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES 

TRACH  W  MECH  VENT  96+  HRS  OR  PDX  EXCEPT  FACE,MOUTH  &  NECK  DIAG 

8CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

8  LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR 

"OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

5HIV  W  EXTENSIVE  OR.  PROCEDURE  

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

8  MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY 
8 CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS  OR  W  USE  HIGH 
DOSE  CHEMOTHERAPY  AGENT. 

-» LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC  

"LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC  . 

8  LUNG  TRANSPLANT  .^ 

8  COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION 

3SPINAL  FUSION  WCC 

3SPINAL  FUSION  W/O  CC  

5  BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC 

"BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC  „ 

5  KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC 

2  KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC  

3  KNEE  PROCEDURES  W/O  PDX  OF  INFECTION  

8  EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

3  EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT  

2  FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA  

2  FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA  

2  FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

1  FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA      . 

2  NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  

'  NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA  

^SIMULTANEOUS  PANCREAS/KIDNEY  TRANSPLANT  

6  PANCREAS  TRANSPLANT  

5CARDIACDEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH  

8  PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI  

"  PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  FLUTING  STENT  W/O  AMI 

3  PERCUTANEOUS  CARDIVASCULAR  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI  ... 
"CERVICAL  SPINAL  FUSION  W  CC  

8CERVICAL  SPINAL  FUSION  W/O  CC 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  CC  

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THERAPY  W/6  CC 
ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W/O  REHABILITATION  THERAPY  W/O  CC  ... 

TRANSIENT  ISCHEMIA  

8HEART  ASSIST  SYSTEM  IMPLANT  

8  PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W  AMI 

8  PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMI    .  . 

8INTRACRANIALVASCLUAR  PROCEDURES  WITH  PDX  HEMORRHAGE    

2VENTRICULAR  SHUNT  PROCEDURES  WITH  CC  

8VENTRICULAR  SHUNT  PROCEDURES  WITHOUT  CC  

8  SPINAL  PROCEDURES  WITH  CC  

"SPINAL  PROCEDURES  WITHOUT  CC  

8  EXTRACRANIAL  VASCULAR  PROCEDURES  WITH  CC 

5  EXTRACRANIAL  VASCULAR  PROCEDURES  WITHOUT  CC  : 

8  CARDIAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITH  AMI/HF/SHOCK  

5  CARDIAC  DEFIB  IMPLANT  WITH  CARDIAC  CATH  WITHOUT  AMI/HF/SHOCK 

8  LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND 

FEMUR  WITH  CC. 
"LOCAL  EXCISION  AND  REMOVAL  OF  INTERNAL  FIXATION  DEVICES  EXCEPT  HIP  AND 

FEMUR  WITHOUT  CC. 
8  LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITH  CC  


Geo-metric 

5/6ths  of 

Relative 

average 

the  aver- 

weight 

length  of 

age  length 

stay 

of  stay 

0.7347 

23.1 

19.2 

2.0241 

33.0 

27.5 

1.0056 

32.9 

27.4 

1.8688 

40.7 

33.9 

1.3238 

34.9 

29.0 

1.3238 

34.9 

29.0 

0.0000 

0.0 

0.0 

0.5711 

20.8 

17.3 

1.9873 

41.3 

34.4 

3.1562 

54.9 

45.7 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.4090 

34.1 

28.4 

1.2653 

33.2 

27.6 

1.9873 

41.3 

34.4 

0.9656 

22.1 

18.4 

0.7956 

20.5 

17.0 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

0.0000 

0.0 

0.0 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

0.9785 

27.4 

22.8 

1.9873 

41.3 

34.4 

1.4090 

34.1 

28.4 

1.9873 

41.3 

34.4 

0.7347 

23.1 

19.2 

0.9785 

27.4 

22.8 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

0.7347 

23.1 

19.2 

0.7347 

23.1 

•      19.2 

0.7347 

23.1 

19.2 

0.571 1 

20.8 

17.3 

0.7347 

23.1 

19.2 

0.5711 

20.8 

17.3 

0.0000 

0.0 

0.0 

0.0000 

0.0 

0.0 

1.9873 

41.3 

34.4 

0.9785 

27.4 

22.8 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

1.4090 

34.1 

28.4 

0.9785 

27.4 

22.8 

0.5064 

20.9 

17.4 

0.4221 

19.5 

16.2 

0.4366 

21.9 

18.2 

0.6178 

23.4 

19.5 

1.9873 

41.3 

34.4 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.9873 

41.3 

34.4 

0.7347 

23.1 

19.2 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

1.4090 

34.1 

28.4 

1.9873 

41.3 

34.4 

1.9873 

41.3 

34.4 

1.9873 

41.3 

.     34.4 

1.9873 

41.3 

34.4 

0.7347 

23.1 

19.2 

1.4090 

34.1 

28.4 

1.9873 

41.3 

34.4 
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Table  1 1  .—Proposed  LTC-DRGs  Relative  Weights  and  Geometric  and  Five-Sixths  of  the  Average  Length  of 

Stay— FY  2004— Continued 


LTC- 

drg 


540 


Description 


1  LYMPHOMA  AND  LEUKEMIA  WITH  MAJOR  OR.  PROCEDURE  WITHOUT  CC 


Relative 
weight 


0.5711 


Geo-metric 

average 

length  of 

stay 


20.8 


5/6ths  of 
the  aver- 
age length 
of  stay 


17.3 


^  Proposed  relative  weights 

2  Proposed  relative  weights 

3  Proposed  relative  weights 
*  Proposed  relative  weights 
s  Proposed  relative  weights 
^  Proposed  relative  weights 
^  Proposed  relative  weights 
8  Proposed  relative  weights 

quintile  because  they  had  no 


for  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
tor  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
for  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
for  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
for  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
for  these  proposed  LTC-DRGs  were  assigned  a  value  ofOOOOO. 
for  these  proposed  LTC-DRGs  were  determined  after  adjusting  to  account 
for  these  proposed  LTC-DRGs  were  determined  by  assigning  these  cases 
LTCH  cases  in  the  FY  2002  MedPAR. 


to  proposed  low  volume  quintile  1 . 
to  proposed  low  volume  quintile  2. 
to  proposed  low  volume  quintile  3. 
to  proposed  low  volume  quintile  4. 
to  proposed  low  volume  quintile  5. 

for  nonmonotonicity  (see  step  5  above), 
to  the  appropriate  proposed  low  volume 


Appendix  A — Regulatory  Analysis  of 
Impacts 

I.  Background  and  Summary 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory  Planning 
and  Review)  and  the  Regulatory  Flexibility 
Act  (RFA)  (September  19,  1980,  Pub.  L.  96- 
354),  section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  and  Executive  Order 
13132. 

Executive  Order  12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory  approaches 
that  maximize  net  benefits  (including 
potential  economic,  environmental,  public 
■  health  and  safety  effects,  distributive 
impacts,  and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for  major 
rules  with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 

We  have  determined  that  this  proposed 
rule  is  a  major  rule  as  defined  in  5  U.S.C. 
804(2).  Based  on  the  overall  percentage 
change  in  payments  per  case  estimated  using 
our  payment  simulation  model  (a  2.5  percent 
increase),  we  estimate  that  the  total  impact  of 
these  proposed  changes  for  FY  2004 
payments  compared  to  FY  2003  payments  to 
be  approximately  a  $2.1  billion  increase.  This 
amount  does  not  reflect  changes  in  hospital 
admissions  or  case-mix  intensity,  which 
would  also  affect  overall  payment  changes. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues  of  $5 
million  to  $25  million  in  any  1  year.  For 
purposes  of  tlie  RFA,  all  hospitals  and  other 
providers  and  suppliers  are  considered  to  be 
small  entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b]  of  the  Act 
requires  us  to  prepare  a  regulatory  impact 
analysis  for  any  proposed  rule  that  may  have 
a  significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural  hospitals. 
This  analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  With  the  exception 


of  hospitals  located  in  certain  New  England 
counties,  for  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital  as 
a  hospital  with  fewer  than  100  beds  that  is 
located  outside  of  a  Metropolitan  Statistical 
.\rea  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section  601(g) 
of  the  Social  Security  Amendments  of  1983 
(Pub.  L.  98-21)  designated  hospitals  in 
certain  New  England  counties  as  belonging  to 
the  adja(^nt  NECMA.  Thus,  for  purposes  of 
the  acute  care  hospital  inpatient  prospective 
payment  systems,  we  classify  these  hospitals 
as  urban  hospitals. 

Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  also 
requires  that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  proposed  rule 
(or  a  final  rule  that  has  been  preceded  by  a 
proposed  rule)  that  may  result  in  an 
expenditure  in  any  one  year  by  State,  local, 
or  tribal  governments,  in  the  aggregate,  or  by 
the  private  sector,  of  $110  million.  This 
proposed  rule  would  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

Executive  Order  13132  establishes  certain 
requirements  that  an  agency  must  meet  when 
it  promulgates  a  proposed  rule  (and 
subsequent  final  rule)  that  imposes 
substcmtial  direct  requirement  costs  on  State 
and  local  governments,  preempts  State  law, 
or  otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rule  in  light 
of  Executive  Order  13132  and  have 
determined  that  it  would  not  have  any 
negative  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed  rule 
•  was  reviewed  by  the  Office  of  Management 
and  Budget. 

The  following  analysis,  in  conjunction 
with  the  remainder  of  this  document, 
demonstrates  that  this  proposed  rule  is 
consistent  with  the  regulatory  philosophy 
and  principles  identified  in  Executive  Order 
12866,  the  RFA,"  and  section  1102(b)  of  the 
Act.  The  proposed  rule  would  affect 
payments  to  a  substantial  number  of  small 
rural  hospitals  as  well  as  other  classes  of 
hospitals,  and  the  effects  on  some  hospitals 
may  be  significant. 


II.  Obfectives 

The  primary  objective  of  the  IPPS  is  to 
create  incentives  for  hospitals  to  operate 
efficiently  and  minimize  unnecessary  costs 
while  at  the  same  time  ensuring  that 
payments  are  sufficient  to  adequately 
compensate  hospitals  for  their  legitimate 
costs.  In  addition,  we  share  national  goals  of 
preserving  the  Medicare  Trust  Fund. 

We  believe  the  changes  in  this  proposed 
rule  would  further  each  of  these  goals  while 
maintaining  the  financial  viability  of  the 
hospital  industry  and  ensuring  access  to  high 
quality  health  care  for  Medicare 
beneficiaries.  We  expect  that  these  proposed 
changes  would  ensure  that  the  outcomes  of  ■ 
this  payment  system  are  reasonable  and 
equitable  while  avoiding  or  minimizing 
unintended  adverse  consequences. 

III.  Limitations  of  Our  Analysis 

The  following  quantitative  analysis 
presents  the  projected  effects  of  our  proposed 
policy  changes,  as  well  as  statutory  changes 
effective  for  FY  2004,  on  various  hospital 
groups.  We  estimate  the  effects  of  individual 
proposed  policy  chemges  by  estimating 
payments  per  case  while  holding  all  other 
payment  policies  constant.  We  use  the  best 
data  available,  but  we  do  not  attempt  to 
predict  behavioral  responses  to  our  proposed 
policy  changes,  and  we  do  not  make 
adjustments  for  future  changes  in  such 
variables  as  admissions,  lengths  of  stay,  or 
case-mix.  As  we  have  done  in  previous 
proposed  rules,  we  are  soliciting  comments 
and  information  about  the  anticipated  effects 
of  these  proposed  changes  on  hospitals  and 
our  methodology  for  estimating  them. 

FV.  Hospitals  Included  In  and  Excluded 
From  the  IPPS 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all  general 
short-term,  acute  care  hospitals  that 
participate  in  the  Medicare  program.  There 
were  45  Indian  Health  Service  hospitals  in 
our  database,  which  we  excluded  from  the 
analysis  due  to  the  special  characteristics  of 
the  prospective  payment  method  for  these 
hospitals.  Among  other  short-term,  acute  care 
hospitals,  only  the  48  such  hospitals  in 
Maryland  remain  excluded  from  the  IPPS 
under  the  waiver  at  section  1814(b)(3)  of  the 
Act. 


There  are  approximately  729  critical  access 
hospitals  (CAHs).  These  small,  limited 
service  hospitals  are  paid  on  the  basis  of 
reasonable  costs  rather  than  under  the  IPPS. 
The  remaining  20  percent  are  specialty 
hospitals  that  are  excluded  from  the  IPPS. 
These  specialty  hospitals  include  psychiatric 
hospitals  and  units,  rehabilitation  hospitals 
and  units,  long-term  care  hospitals, 
children's  hospitals,  and  cancer  hospitals. 
The  impacts  of  our  proposed  policy  changes 
on  these  hospitals  are  discussed  below. 

Thus,  as  of  April  2003,  we  have  included 
4,087  hospitals  in  our  analysis.  This 
represents  about  80  percent  of  all  Medicare- 
participating  hospitals.  The  majority  of  this 
impact  analysis  focuses  on  this  set  of 
hospitals. 

V.  Impact  on  Excluded  Hospitals  and 
Hcmital  Units 


i  of  April  2003,  there  were  1,085 
specialty  hospitals  excluded  from  the  IPPS 
that  were  paid  instead  on  a  reasonable  cost 
basis  subject  to  the  rate-of-increase  ceiling 
under  §413.40.  Broken  down  by  specialty, 
there  were  484  psychiatric,  214 
rehabilitation,  296  long-term  care,  80 
children's,  and  11  cancer  hospitals.  In 
addition,  there  were  1,410  psychiatric  units 
and  979  rehabilitation  units  in  hospitals 
otherwise  subject  to  the  IPPS.  Under 
§  413.40(a)(2)(i)(A),  the  rate-of-increase 
ceiling  is  not  applicable  to  the  48  specialty 
hospitals  and  units  in  Maryland  that  are  paid 
in  accordance  with  the  waiver  at  section 
1814(b)(3)  of  the  Act. 

In  the  past,  hospitals  and  units  excluded 
from  the  IPPS  have  been  paid  based  on  their 
reasonable  costs  subject  to  limits  as 
established  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA). 
Hospitals  that  continue  to  be  paid  based  on 
their  reasonable  costs  are  subject  to  TEFRA 
limits  for  FY  2004.  For  these  hospitals,  the 
proposed  update  is  the  percentage  increase  in 
the  excluded  hospital  market  basket 
(currently  estimated  at  3.5  percent). 

Inpatient  rehabilitation  facilities  (IRFs)  are 
paid  under  a  prospective  payment  system 
(IRF  PPS)  for  cost  reporting  periods 
beginning  on  or  after  January  1,  2002.  For 
cost  reporting  periods  beginning  during  FY 
2004,  the  IRF  PPS  is  based  on  100  percent 
of  the  adjusted  Federal  IRF  prospective 
payment  amount,  updated  annually. 
Therefore,  these  hospitals  would  not  be 
impacted  by  this  proposed  rule. 

Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002,  LTCHs 
are  paid  under  a  LTCH  PPS,  based  on  the 
adjusted  Federal  prospective  payment 
amount,  updated  annually.  LTCHs  will 
receive  a  blended  payment  (Federal 
prospective  payment  and  a  reasonable  cost- 
based  payment)  over  a  5-year  transition 
period.  However,  under  the  LTCH  PPS,  a 
LTCH  may  also  elect  to  be  paid  at  100 
percent  of  the  Federal  prospective  rate  at  the 
beginning  of  any  of  its  cost  reporting  periods 
during  the  5-year  transition  period.  For 
purposes  of  the  update  factor,  the  portion  of 
the  LTCH  PPS  transition  blend  payment 
based  on  reasonable  costs  for  inpatient 
opCTating  services  would  be  determined  by 
updating  the  LTCH's  TEFRA  limit  by  the 


estimate  of  the  excluded  hospital  market 
basket  (or  3.5  percent). 

The  impact  on  excluded  hospitals  and 
hospital  units  of  the  update  in  the  rate-of- 
increase  limit  depends  on  the  cumulative 
cost  increases  experienced  by  each  excluded 
hospital  or  unit  since  its  applicable  base 
period.  For  excluded  hospitals  and  units  that 
have  maintained  their  cost  increases  at  a 
level  below  the  rate-of-increase  limits  since 
their  base  period,  the  major  effect  would  be 
on  the  level  of  incentive  payments  these 
hospitals  and  hospital  units  receive. 
Conversely,  for  excluded  hospitals  and 
hospital  units  with  per-case  cost  increases 
above  the  cumulative  update  in  their  rate-of- 
increase  limits,  the  major  effect  would  be  the 
amount  of  excess  costs  that  would  not  be 
reimbursed. 

We  note  that,  under  §  413.40(d)(3),  an 
excluded  hospital  or  unit  whose  costs  exceed 
110  percent  of  its  rate-of-increase  limit 
receives  its  rate-of-increase  lunit  plus  50 
percent  of  the  difference  between  its 
reasonable  costs  and  110  percent  of  the  limit, 
not  to  exceed  110  percent  of  its  limit.  In 
addition,  under  the  various  provisions  set 
forth  in  §413.40,  certain  excluded  hospitals 
and  hospital  units  can  obtain  payment 
adjustments  for  justifiable  increases  in 
operating  costs  that  exceed  the  limit.  At  the 
same  time,  however,  by  generally  limiting 
payment  increases,  we  continue  to  provide 
an  incentive  for  excluded  hospitals  and 
hospital  units  to  restrain  the  growth  in  their 
spending  for  patient  services. 

VI.  Quantitative  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under  the  IPPS  for 
Operating  Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  proposed  rule,  we  are  announcing 
policy  changes  and  payment  rate  updates  for 
the  IPPS  for  operating  and  capital-related 
costs.  Based  on  the  overall  percentage  change 
in  payments  per  case  estimated  using  our 
payment  simulation  model  (a  2.5  percent 
increase),  we  estimate  the  total  impact  of 
these  changes  for  FY  2004  payments 
compared  to  FY  2003  payments  to  be 
approximately  a  $2.1  billion  increase.  This 
amount  does  not  reflect  changes  in  hospital 
admissions  or  case-mix  intensity,  which 
would  also  affect  overall  payment  changes. 

We  have  prepared  separate  impact  analyses 
of  the  proposed  changes  to  each  system.  This 
section  deals  with  changes  to  the  operating 
prospective  payment  system.  Our  payment 
simulation  model  relies  on  available  data  to 
enable  us  to  estimate  the  impacts  on 
payments  per  case  of  certain  changes  we  are 
proposing  in  this  proposed  rule.  However, 
there  are  other  changes  we  are  proposing  for 
which  we  do  not  have  data  available  that 
would  allow  us  to  estimate  the  payment 
impacts  using  this  model.  For  those 
proposals,  we  have  attempted  to  predict  the 
payment  impacts  of  those  proposed  changes 
based  upon  our  experience  and  other  more 
limited  data. 

The  data  used  in  developing  the 
quantitative  analyses  of  changes  in  payments 
per  case  presented  below  are  taken  from  the 
FY  2002  MedPAR  file  and  the  most  current 
Provider-Specific  File  that  is  used  for 
payment  purposes.  Although  the  analyses  of 


the  changes  to  the  operating  PPS  do  not 
incorporate  cost  data,  data  from  the  most 
recently  available  hospital  cost  report  were 
used  to  categorize  hospitals.  Our  analysis  has 
several  qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  response  to  these 
proposed  policy  changes,  and  we  do  not 
adjust  for  future  changes  in  such  variables  as 
admissions,  lengths  of  stay,  or  case-mix.  ■ 
Second,  due  to  the  interdependent  nature  of 
the  IPPS  paymenty:omponents,  it  is  very 
difficult  to  precisely  quantify  the  impact 
associated  with  each  proposed  change.  Third, 
we  draw  upon  various  sources  for  the  data 
used  to  categorize  hospitals  in  the  tables.  In 
some  cases,  particularly  the  number  of  beds, 
there  is  a  fair  degree  of  variation  in  the  data 
from  different  sources.  We  have  attempted  to 
construct  these  variables  with  the  best 
available  source  overall.  However,  for 
individual  hospitals,  some 
miscategprizations  are  possible. 

Using  cases  in  the  FY  2002  MedPAR  file, 
we  simulated  payments  under  the  operating 
IPPS  given  various  combinartions  of  payment 
ptu'ameters.  Any  short-term,  acute  care 
hospitals  not  paid  under  the  IPPSs  (Indian 
Health  Service  hospitals  and  hospitals  in 
Maryland)  were  excluded  from  the  • 
simulations.  The  impact  of  payments  under 
the  capital  IPPS,  or  the  impact  of  payments 
for  costs  other  than  inpatient  opeiating  costs, 
are  not  analyzed  in  this  section.  Estimated 
payment  impacts  of  proposed  FY  2004 
changes  to  the  capital  IPPS  are  discussed  in 
section  IX.  of  this  Appendix. 

The  proposed  changes  discussed  separately 
below  are  the  following: 

•  The  effects  of  expanding  the  postacute 
care  transfer  policy  to  19  additional  DRGs. 

•  The  effects  of  the  proposed  annual 
reclassification  of  diagnoses  and  procedures 
and  the  recalibration  of  the  ORG  relative 
weights  required  by  section  1886(d)(4)(C)  of 
the  Act. 

•  The  effects  of  the  proposed  changes  in 
hospitals'  wage  index  values  reflecting  wage 
data  from  hospitals'  cost  reporting  periods 
beginning  during  FY  2000,  compared  to  the 
FY  1999  wage  data,  including  the  effects  of 
removing  wage  data  for  Part  B  costs  of  RCHs 
and  FQHCs. 

•  The  effects  of  geographic 
reclassifications  by  the  MGCRB  that  will  be 
effective  in  FY  2004. 

•  The  total  change  in  payments  based  on 
proposed  FY  2004  policies  relative  to 
payments  based  on  FY  2003  policies. 

■To  illustrate  the  impacts  of  the  proposed 
FY  2004  changes,  our  analysis  begins  with  a> 
FY  2004  baseline  simulation  model  using: 
the  FY  2003  DRG  GROUPER  (version  20.0); 
the  current  postacute  care  transfer  policy  for 
10  DRGs:  the  FY  2003  wage  index;  and  no 
MGCRB  reclassifications.  Outlier  payments 
are  set  at  5.1  percent  of  total  operating  DRG 
and  outlier  payments. 

Each  proposed  and  statutory  policy  change 
is  then  added  incrementally  to  this  baseline 
model,  finally  arriving  at  an  FY  2004  model 
incorporating  all  of  the  proposed  changes. 
This  allows  us  to  isolate  the  effects  of  each 
proposed  change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case  from  FY 
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2003  to  FY  2004.  Five  factors  have  significant 
impacts  here.  The  first  is  the  update  to  the 
standardized  amounts.  In  accordance  with 
section  1886(b)(3)(B){i)  of  the  Act,  we  are 
proposing  to  update  the  large  urban  and  the 
other  areas  average  stemdardized  amounts  for 
FY  20C4  using  the  most  recently  forecasted 
hospital  market  basket  increase  for  FY  2004 
of  3.5  percent.  Under  section 
1886(b)(3)(B)(iv)  of  the  Act,  the  updates  to 
the  hospital-specific  amounts  for  sole 
commimity  hospitals  (SCHs)  and  for 
Medicare-dependent  small  rural  hospitals 
(MDHs)  are  also  equal  to  the  market  basket 
increase,  or  3.5  percent. 

A  second  significant  factor  that  impacts 
changes  in  hospitals'  payments  per  case  from 
FY  2003  to  FY  2004  is  the  change  in  MGCRB 
status  from  one  year  to  the  next.  That  is, 
hospitals  reclassified  in  FY  2003  that  are  no 
longer  teclassified  in  FY  2004  may  have  a 
negative  payment  impact  going  from  FY  2003 
to  FY  2004;  conversely,  hospitals  not 
.  reclassified  in  FY  2003  that  are  reclassified 
in  FY  2004  may  have  a  positive  impact.  In 
some  cases,  these  impacts  can  be  quite 
substantial,  so  if  a  relatively  small  number  of 
hospitals  in  a  particulcir  category  lose  their 
reclassification  status,  the  percentage  change 
in  payments  for  the  category  may  be  below 
the  national  mean.  However,  this  effect  is 
alleviated  by  section  1886(d)(10)(D)(v)  of  the 
Act,  which  provides  that  reclassifications  for 
purposes  of  the  wage  index  are  for  a  3-year 
period. 

A  third  significant  factor  is  that  we 
currently  estimate  that  actual  outlier 
payments  during  FY  2003  will  be  5.5  percent 
of  total  DRG  payments.  When  the  FY  2003 
final  rule  was  published,  we  projected  FY 
2003  outlier  payments  would  be  5.1  percent 
of  total  DRG  plus  outlier  payments;  the 
average  standardized  amounts  were  offset 
correspondingly.  The  effects  of  the  higher 
than  expected  outlier  payments  during  FY 
2003  (as  discussed  in  the  Addendum  to  this 
proposed  rule)  are  reflected  in  the  analyses 
below  comparing  our  current  estimates  of  FY 
2003  payments  per  case  to  estimated  FY  2004 
payments  per  case. 

Fourth,  we  are  proposing  to  expand  the 
postacute  care  transfer  policy  to  19 
additional  DRGs.  This  proposed  expemsion 
would  result  in  Medicare  savings  of  $160 
million  because  we  would  no  longer  pay  a 
full  DRG  payment  for  these  cases.  As  a  result, 
there  would  be  a  lower  total  increase  in 
Medicare  spending  for  FY  2004. 


Fifth,  section  402(b)  of  Pub.  L.  108-7 
provided  that  the  large  urban  standardized 
amount  of  the  Federal  rate  is  applicable  for 
all  IPPS  hospitals  for  discharges  occurring  on 
or  after  April  1,  2003,  and  before  October  1, 
2003.  For  discharges  occurring  on  or  after 
October  1,  2003,  the  Federal  rate  will  again 
be  based  on  separate  average  standardized 
amounts  for  hospitals  in  large  urban  areas 
and  for  hospitals  in  other  areas.  The  effect  is 
to  reduce  the  percent  increase  in  FY  2004 
payments  compared  to  those  made  in  FY 
2003. 

B.  Analysis  of  Table  I 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals  by 
various  geographic  and  special  payment 
consideration  groups  to  illustrate  the  varying 
impacts  on  different  types  of  hospitals.  The 
top  row  of  the  table  shows  the  overall  impact 
on  the  4,087  hospitals  included  in  the 
analysis.  This  number  is  143  fewer  hospitals 
than  were  included  in  the  impact  analysis  in 
the  FY  2003  final  nde  (67  FR  50279).  Therp 
are  98  new  CAHs  that  were  excluded  from 
last  year's  analysis. 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location:  all  urban,  which  is 
further  divided  into  large  urban  and  other 
urban;  and  nural.  There  cire  2,582  hospitals 
located  in  urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these,  there 
are  1 ,493  hospitals  located  in  large  urban 
areas  (populations  over  1  million),  and  1,089 
hospitals  in  other  urban  areas  (populations  of 
1  million  or  fewer).  In  addition,  there  are 
1 ,505  hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed-size  categories,  shown 
separately  for  urban  and  rural  hospitals.  The 
final  groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately  for 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows  hospital 
groups  based  on  hospitals'  FY  2004  payment 
classifications,  including  any 
reclassifications  under  section  1886(d)(10)  of 
the  Act.  For  example,  the  rows  labeled  urban, 
large  urbsm,  other  urban,  and  rural  show  that 
the  number  of  hospitals  paid  based  on  these 
categorizations  after  consideration  of 
geographic  reclassifications  are  2,591, 1,572, 
1,019,  and  1.496,  respectively. 

The  next  three  groupings  examine  the 
impacts  uf  the  proposed  changes  on  hospitals 
grouped  by  whether  or  not  they  have  GME 


residency  programs  (teaching  hospitals  that 
receive  an  IME  adjustment)  or  receive  DSH 
payments,  or  some  combination  of  these  two 
adjustments.  There  are  2,976  nonteaching 
hospitals  in  our  analysis,  873  teaching 
hospitals  with  fewer  than  100  residents,  and 
238  teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH  payment 
status,  and  whether  they  are  considered 
urban  or  rural  after  MGCRB  reclassifications. 
Therefore,  hospitals  in  the  rural  DSH 
categories  represent  hospitals  that  were  not 
reclassified  for  purposes  of  the  standardized 
amount  or  for  purposes  of  the  DSH 
adjustment.  (However,  they  may  have  been 
reclassified  for  purposes  of  the  wage  index.) 

The  next  category  groups  hospitals 
considered  urban  after  geographic 
reclassification,  in  terms  of  whether  they 
receive  the  IME  adjustment,  the  DSH 
adjustment,  both,  or  neither. 

The  next  five  rows  examine  the  impacts  of 
the  proposed  changes  on  rural  hospitals  by 
special  payment  groups  (SCHs,  rural  referral 
centers  (RRCs),  and  MDHs),  as  well  as  rural 
hospitals  not  receiving  a  special  payment 
designation.  The  RRCs  (149),  SCHs  (494), 
MDHs  (254),  and  hospitals  that  are  both  SCH 
and  RRC  (78)  shown  here  were  not 
reclassified  for  purposes  of  the  standardized 
amount. 

The  next  two  groupings  are  based  on  type 
of  ownership  and  the  hospital's  Medicare 
utilization  expressed  as  a  percent  of  total 
patient  days.  These  data  are  taken  primarily 
from  the  FY  2000  Medicare  cost  report  files, 
if  available  (otherwise  FY  1999  data  are 
used).  Data  needed  to  determine  ownership 
status  were  unavailable  for  120  hospitals. 
Similarly,  the  data  needed  to  determine 
Medicare  utilization  were  unavailable  for  104 
hospitals. 

The  next  series  of  groupings  concern  the 
geographic  reclassification  status  of 
hospitals.  The  first  grouping  displays  all 
hospitals  that  were  reclassified  hy  the 
MGCRB  for  FY  2004.  The  next  two  groupings 
separate  the  hospitals  in  the  first  group  hy 
urban  and  rxiral  status.  The  final  row  in  Table 
I  contains  hospitals  located  in  rural  counties 
but  deemed  to  be  urban  under  section 
1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Proposed  Changes  for  FY  2004  Operating  Prospective  Payment  System 

[Percent  changes  In  payments  per  case] 


By  Geographic  Location: 

All  hospitals 

Urban  hospitals 

Large  urban  areas  (populations  over  1 
million)  


Number 

of 
hosps.^ 


(1) 


4,087 
2,582 

1,493 


Transfer 

changes 

2004 

base^ 


(2) 


-0.2 
-0.2 

-0.2 


DRG 
changes  ^ 


(3) 


0.0 
0.0 

0.0 


New 
wage 
data< 


(4) 


0.4 
0.5 

-0.4 


New 
wage 
inde.x 

without 
nonphys. 

part  85 

(5) 


0.1 
0.1 

0.0 


DRG& 

wage 

index 

changes^ 


(6) 


0.0 
0.0 

-0.1 


MCGRB 
reclassi- 
fication ^ 


(7) 


0.0 
-0.4 

-0.4 


ALLEY 

2004 

changes 8 


(8) 


2.5 
2.5 

2.6 


TABLE  I.— IMPACT  ANALYSIS  OF  PROPOSED  CHANGES  FOR  FY  2004  OPERATING  PROSPECTIVE  PAYMENT  SYSTEM— 

Continued 
[Percent  changes  in  payments  per  case] 


Other  urban  areas  (populations  of  1  mil- 
lion of  fewer)  

Rural  hospitals 

Bed  Size  (Urban): 

0-99  beds 

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds  

Bed  Size  (Rural): 

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  or  more  beds  

Urtjan  by  Region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central  

East  South  Central  

West  North  Central 

West  South  Central  

Mountain  

Pacific  

Puerto  Rico 

Rural  by  Region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain  

Pacific  , 

Puerto  Rico  

By  Payment  Classification: 

Urban  hospitals 

Large  urban  areas  (populations  over  1 

million)  

Other  urt}an  areas  (populations  of  1  mil- 
lion of  fewer)  

Rural  areas  

Teaching  Status: 

I       Non-teaching  
Fewer  than  100  Residents  

100  or  more  Residents 

Jrban  DSH: 

Non-DSif 

100  or  more  beds  

Less  than  100  beds 

^ural  DSH: 

Sole  Community  (SCH)  

Refen-al  Center  (RRC) 

Other  Rural:  100  or  more  beds  

Less  than  100  beds 

Urban  teaching  and  DSH: 

DSH  

Teaching  and  no  DSH 

No  teaching  and  DSH  

No  teaching  and  no  DSH 

Rural  Hospital  Types: 


Number 

of 
hosps.^ 


(1) 


1.089 
1,505 

626 

916 
507 
377 
156 

690 

477 

202 

70 

66 

134 
394 
372 
429 
155 
176 
329 
131 
416 
46 

38 

67 

221 

.    199 

232 

254 

273 

127 

89 

5 

2,591 

1,572 

1,019 
1,496 

2.976 
873 
238 

1.381 

1,398 

276 

484 

161 

75 

312 

771 
273 
903 
644 


Transfer 

changes 

2004 

base^ 


(2) 


-0.2 
-0.2 

-0.3 
-0.2 
-0.2 
-0.2 
-0.1 

-0.2 
-0.2 
-0.2 
-0.2 
-0.1 

-0.4 
-0.2 
-0.2 
-0.2 
-0.1 
-0.2 
-0.1 
-0.2 
-0.2 
0.0 

-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.1 
-0.1 
-0.1 
-0.2 
0.0 

-0.2 

-0.2 

-0.2 
-0.2 

-0.2 
-0.2 
-0.2 

-0.2 
-0.2 
-0.3 

-0.1 
-0.1 
-0.3 
-0.3 

-0.2 
-0.2 
-0.2 
-0.2 


DRG 
changes 3 


(3) 


-0.1 
0.0 

0.0 
0.0 

O.o 
-0.1 

0.2 

0.0 

0.0 

-0.1 

-0.1 

0.0 

0.0 

0.0 

0.0 

-0.1 

-0.1 

0.0 

-0.2 

-0.1 

-0.1 

-0.1 

0.1 

0.0 

-0.1 

0.1 

-0.1 

0.1 

-0.1 

-0.1 

-0.1 

0.0 

0.0 

-0.1 
0.0 

0.0 
-0.1 
-0.1 

-0.1 
0.0 
0.0 

0.1 

-0.1 

0.1 

0.2 

?•    0.0 

-0.1 

0.0 

0.0 


New 
wage 
data-* 


(4) 


-0.5 
-0.2 

-0.1 
-0.4 
-0.5 
-0.3 
-0.8 

-0.3 
-0.2 
-0.3 
0.0 
-0.1 

-1.0 

-1.0 

-0.4 

-0.5 

0.3 

0.1 

-0.4 

0.5 

-0.4 

-0.1 

0.3 
-0.1 
-0.3 

0.2 
-0.2 
-0.2 
-0.4 
-0.2 
-0.5 
-4.1 

-0.5 

-0.4 

-0.5 
-0.2 

-0.3 
-0.2 
-0.9 

-0.2 
-0.6 
-0.2 

-0.2 
-0.1 
-0.5 
-0.4 

-0.6 
-0.3 
-0.5 
-0.2 


New 
wage 
index 

without 
nonphys. 

part  B^ 

(5) 


6.3 
.0.0 

0.3 
0.2 
0.1 
0.1 
0.1 

0.0 
0.0 
0.0 
0.0 
0.0 

0.8 

0.1 

0.1 

0.1- 

0.1 

0.1 

0.0 

0.1 

0.1 

0.0 

o.d 

0.0 
0.0 
0.0 
0.0 
0.1 
0.1 
0.0 
0.1 
0.0 

0.1 

0.1 

0.3 
0.0 

0.1 
0.1 
0.1 

0.1 
0.1 
0.3 

0.0 
0.0 
0.0 
0.0 

0.1 
0.1 
0.2 
0.1 


DRG& 

wage 

index 

changes  ® 


(6) 


0.1 
0.5 

0.6 
0.1 

-0.1 
0.1 

-0.5 

0.7 
0.5 
0.3 
0.7 
0.4 

1.1 
-0.7 
-0.1 
-0.1 

0.6 

0.3 
-0.2 

0.7 
-0.1 
-0.1 

0.8 
0.3 
0.2 
0.8 
0.4 
1.0 
0.2 
0.3 
0.5 
-4.1 

0.0 

-0.1 

0.1 
0.5 

0.2 

0.2 

-0.5 

0.2 

-0.1 

0.5 

0.5 
0.4 
0.1 
0.3 

-0:1 
0.0 
0.0 
0.3 


MCGRB 
reclassi- 
ficatiori  ^ 


(7) 


-0.2 
2.6 

-0.7 
-0.4 
-0.3 
-0.3 
-0.4 

0.6 
1.0 
2.9 
4.6 
4.8 

-0.1 
0.1 
-0.5 
-0.4 
-0.6 
-0.7 
-0.6 
-0.5 
-0.4 
-0.7 

2.6 
2.4 
2.9 
2.1 
2.8 
1.9 
3.7 
1.5 
2.5 
0.4 

-0.3 

-0.2 

-0.4 
2.2 

0.4 
-0.2 
-0.1 

0.0 
-0.3 
-0.5 

o:4 

4.6 
1.0 
t.O 

-0.3 

-0.2 

0.2 

■0.3 


ALL  FY 

2004 

changes  ^ 


(8) 


2.2 
3.1 

2.7 
2.6 
2.3 
2.5 
2.3 

3.4 
3.3 
2.8 

2.7 
3.0 

2.7 
1.7 
2.5 
2.5 
3.1 
2.8 
2.5 
3.5 
2.5 
2.9 

3.3 
2.6 
2.3 
3.1 
3.0 
3.8 
3.5 
3.2 
3.5 
-0.2 

2.5 

2.7 

2.2 
3.0 

2.6 
2.6 
2.3 

2.7 
2.4 
2.4 

3.7 
2.8 
1.9 
2.5 

2.5 
2.6 
2.3 
2.7 
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Non  special  status  hospitals 

RRC  

SCH  

Medicare-dependent  hospifals  (MDH) 

SCH  and  RRC  

Type  of  Ownership: 

Voluntary 

Proprietary  

Government 

Unknown  

Medicare  Utilization  as  a  Percent  of  Inpa- 
tient Days: 

0-25 

25-50 

50-65  

Over  65 

Unknown  

Hospitals  Reclassified  by  the  Medicare  Geo- 
graphic Classification  Review  Board:  FY 
2004  Reclassifications: 

All  Reclassified  Hospitals 

Standardized  Amount  Only 

Wage  Index  Only  

Both 

Nonreclassified  Hospitals 

All  Reclassified  Utban  Hospitals 

Standardized  Amount  Only 

Wage  Index  Only 

Both 

Urban  Nonreclassified  Hospitals  

All  Reclassified  Rural  Hospitals 

Standardized  Amount  Only 

Wage  Index  Only  

Both 

Rural  Nonreclassified  Hospitals 

Other      Reclassified      Hospitals      (Section 
1886(D)(8)(B))  


Number 

of 
hosps.' 


(1) 


521 
149 
494 
254 
78 

2.435 
699 
833 
120 


304 

1,557 

1,663 

459 

104 


639 
22 

556 

33 

3.442 

136 

13 

82 

41 

2,415 

503 
15 

464 
24 

999 

34 


Transfer 

changes 

2004 

base^ 


(2) 


-0.3 
-0.2 
-0.1 
-0.3 
0.0 

-0.2 
-0.2 
-0.2 
-0.1 


-0.2 
-0.2 
-0.2 
0.2 
-0.2 


-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.2 
-0.3 
-0.2 
-0.2 
-0.2 
-0.1 
-0.2 
-0.2 

-0.2 


DRG 

changes  ^ 


(3) 


0.1 

-0.1 

0.0 

0.2 

-0.1 

0.0 
0.0 
0.0 
0.0 


-0.1 
0.0 
0.0 
0.0 

-0.1 


0.0 
0.0 
0.0 

-0.1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.0 

-0.1 
0.1 

-0.1 
0.0 
0.1 

0.1 


IMew 
wage 
data* 


(4) 


-0.4 
-0.1 
-0.1 
-0.2 
-0.1 

-0.5 
-0.2 
-0.4 
-1.1 


0.0 

0.5 

-0.4 

-0.1 

0.0 


0.3 

0.7 

0.4 

-0.4 

-0.4 

-0.5 

-1.4 

-0.7 

0.1 

-0.5 

-0.1 

-0.4 

-0.1 

-0.1 

-0.3 

0.0 


New 
wage 
index 

without 
nonphys. 

partB^ 

(5) 


0.0 
0.0 
0.0 
0.0 
0.0 

0.1 
0.1 
0.1 
0.0 


0.0 
0.1 
0.2 
0.1 
0.0 


0.1 
0.5 
0.2 
0.2 
0.1 
0.3 
0.2 
0.3 
0.2 
0.1 
0.0 
0.1 
0.0 
0.0 
0.0 

0.0 


DRG& 

wage 

index 

changes 6 


(6) 


0.3 
0.6 
0.5 
0.8 

as 

0.0 

0.2 

0.0 

-0.8 


0.1 
-0.1 
0.2 
0.4 
0.2 


0.3 
0.0 
0.3 
0.2 
0.0 
0.1 

-1.2 
0.1 
0.6 

-0.1 
0.5 
0.4 
0.5 
0.5 
0.5 

0.4 


MCGRB 
reclassi- 
fication ^ 


(7) 


1.0 
5.9 
0.3 
0.7 
1.4 

0.0 

0.0 

0.3 

-0.4 


-0.3 

-0.2 

0.3 

0.7 

-0.6 


4.3 
3.9 
4.3 
6.0 
-0.62.5 
4.0 
0.9 
3.9 
5.4 

-0.6 
4.6 
4.8 
4.2 
8.7 

-0.5 

-2.0 


ALL  FY 

2004 

changes* 


(8) 


2.2 
2.6 
3.9 
3.3 
3.3 

2.5 
2.6 
2.7 
1.8 


3.0 
2.5 
2.5 
2.7 
3.0 


3.0 
5.8 
2.4 
3.1 

2.7 
2.4 
2.3 
3.8 
2.4 
3.2 
2.1 
3.2 
3.8 
2.8 

1.8 


^  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Discharge  data  are  frcm  FY  2002,  and  hospital  cost  report  data  are  from  reporting  periods  beginning  in  FY  2000  and  FY  1999. 

2  This  column  displays  the  payment  impact  of  the  expanded  postacute  care  transfer  policy. 

3This  column  displays  the  payment  impact  of  the  recallbration  of  tf>e  DRG  weights  biased  on  FY  2002  MedPAR  data  and  the  DRG  reclassifrca- 
tion  changes,  in  accordance  with  section  1 886(d)(4)(C)  of  the  Act. 

*This  column  displays  the  impact  of  updating  the  wage  index  with  wage  data  from  hospitals'  FY  2000  cost  reports. 

^This  column  displays  the  impact  of  removing  nonphysician  Part  B  costs  and  hours  from  cost  report  data  (Worlcsheet  S-3,  Part  II,  Line  5.01). 

6 This  column  displays  the  combined  impact  of  the  reclassification  and  recallbration  of  the  DRGs,  the  updated  and  revised  wage  data  used  to 
cateulate  the  wage  index,  the  removal  of  nonphysician  Part  B  costs  and  hours,  and  the  budget  neutrality  adjustment  factor  for  DRG  and  wage 
index  changes,  in  accordance  with  sections  1886(d)(4)(C)(iii)  and  1886(d)(3)(E)  of  the  Act.  thus,  it  represents  the  combined  impacts  shown  in 
columns  3,  4,  and  5,  and  the  proposed  FY  2004  budget  neutrality  factor  of  1.003133.  ^ 

^  Shown  here  are  the  effects  of  geographic  reclassifications  by  the  Medicare  Geographic  Classification  Review  Board  (MGcRB).  The  effects 
demonstrate  the  FY  2004  payment  impact  of  going  from  no  reclassifications  to  the  reclassifications  scheduled  to  be  in  effect  for  FY  2004.  Re- 
classification for  prior  years  has  no  t)earing  on  the  payment  impacts  shown  here. 

8  This  column  shows  changes  in  payments  from  FY  2003  to  FY  2004.  It  incorporates  all  of  the  changes  displayed  in  columns  2,  6,  and  7  (the 
changes  displayed  in  columns  3,  4,  and  5  are  included  in  column  6).  It  also  reflects  the  impact  of  the  FY  2004  update,  changes  in  hospitals'  re- 
classification status  in  FY  2004  compared  to  FY  2003,  and  the  difference  in  outlier  payments  from  FY  2003  to  FY  2004.  The  sum  of  these  im- 
pacts may  be  different  from  ttie  percentage  changes  sfiown  here  due  to  rounding  and  interactive  effect. 


C.  Impact  of  the  Proposed  Changes  to  the 
Postacute  Care  Transfer  Policy  (Column  2) 

In  column  2  of  Table  I,  we  present  the 
effects  of  the  {Kistacute  care  transfer  policy 
expansion,  as  discussed  in  section  IV.A.  of 


the  preamble  to  this  proposed  rule.  We 
compared  aggregate  payments  using  the  FY 
2003  DRG  relative  weights  (GROUPER 
version  21.0)  with  the  expanded  postacute 
care  transfer  policy  to  aggregate  payments 


using  the  proposed  expanded  postacute  care 
transfer  policy  (with  the  additional  19  DRGs). 
The  changes  we  are  proposing  to  make  would 
result  in  0.2  percent  lower  payments  to 


hospitals  overall.  We  estimate  the  total 
savings  at  approximately  $160  million. 

To  simulate  the  impact  of  this  proposed 
policy,  we  calculated  hospitals'  transfer- 
adjusted  discharges  and  case-mix  index 
values,  including  the  proposed  additional  19 
DRGs.  The  transfer-adjusted  discharge 
fraction  is  calculated  in  one  of  two  ways, 
depending  on  the  transfer  payment 
methodology.  Under  our  current  transfer 
payment  methodology,  for  all  but  the  three 
DRGs  receiving  special  pa)rment 
consideration  (DRGs  209,  210,  and  211).  this 
adjustment  is  made  by  adding  1  to  the  length 
of  stay  and  dividing  that  amount  by  the 
geometric  mean  length  of  stay  for  the  DRG 
(with  the  resulting  fraction  not  to  exceed  1.0). 
For  example,  a  transfer  after  3  days  from  a 
DRG  with  a  geometric  mean  length  of  stay  of 
6  days  would  have  a  transfer-adjusted 
discharge  fraction  of  0.667  ((3-i-l)/6). 

For  transfers  from  any  one  of  the  three 
DRGs  receiving  the  alternative  payment 
methodology,  the  transfer-adjusted  discharge 
fraction  is  0.5  (to  reflect  that  these  cases 
receive  half  the  full  DRG  amount  the  first 
day),  plus  one  half  of  the  result  of  dividing 
1  plus  the  length  of  stay  prior  to  transfer  by 
the  geometric  mean  length  of  stay  for  the 
DRG.  None  of  the  proposed  19  additional 
DRGs  would  receive  the  alternative  payment 
methodology.  As  with  the  above  adjustment, 
the  result  is  equal  to  the  lesser  of  the  transfer- 
adjusted  discharge  fraction  or  1. 

The  transfer-adjusted  case-mix  index 
values  are  calculated  by  summing  the 
transfer-adjusted  DRG  weights  and  dividing 
by  the  transfer-adjusted  discharges.  The 
transfer-adjusted  DRG  weights  are  calculated 
by  multiplying  the  DRG  weight  by  the  lesser 
of  1  or  the  transfer-adjusted  discharge 
fraction  for  the  case,  divided  by  the 
geometric  mean  length  of  stay  for  the  DRG. 
In  this  way,  simulated  payments  per  case  can 
be  compared  before  and  after  the  proposed 
change  to  the  transfer  policy. 

This  proposed  expemsion  of  the  policy  has 
a  negative  0.2  percent  payment  impact 
ovarall  among  both  urban  and  nirsJ  hospitals. 
There  is  very  small  variation  among  all  of  the 
hospital  categories  from  this  negative  0.2 
percent  impact.  This  outcome  is  different 
than  the  impacts  exhibited  when  we 
implemented  the  postacute  care  transfer 
policy  for  the  current  10  DRGs  in  the  July  31, 
1998  Federal  Register  (63  FR  41108).  At  that 
time,  the  impact  of  going  from  no  postacute 
transfer  policy  to  a  postacute  care  transfer 
policy  applicable  to  10  DRGs  was  a  0.6 
percent  decrease  in  payments  per  case.  In 
addition,  at  that  time,  the  impact  was  greatest 
among  urban  hospitals  (0.7  percent  payment 
decrease,  compared  to  0.4  percent  among 
rural  hospitals). 

The  less  dramatic  impact  observed  for  this 
proposed  expansion  to  additional  DRGs  is 
not  surprising.  The  movement  to  transfer 
more  and  more  patients  for  postacute  care 
sooner  appears  to  have  abated  in  recent 
years.  While  it  does  appear  that  many 
patients  continue  to  be  transferred  for 
postacute  care  early  in  the  course  of  their 
acute  care  treatment,  the  rapid  expansion  of 
this  trend  that  was  apparent  during  the  mid- 
90s  appears  to  have  subsided.  To  a  large 
extent,  this  decline  probably  stems  from  the 


decreased  payment  incentives  to  transfer 
patients  to  postacute  care  settings  as  a  result 
of  the  implementation  of  prospective 
payment  systems  for  IRFs,  SNFs,  LTCHs,  and 
HHAs. 

D.  Impact  of  the  Proposed  Changes  to  the 
DRG  Reclassifications  and  Recalibration  of 
Relative  Weights  (Column  3) 

In  column  3  of  Table  I,  we  present  the 
combined  effects  of  the  DRG  reclassifications 
and  recalibration,  as  discussed  in  section  II. 
of  the  preamble  to  this  proposed  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requfres  us 
annually  to  make  appropriate  classification 
changes  and  to  recalibrate  the  DRG  weights 
in  order  to  reflect  changes  in  treatment 
patterns,  technology,  and  any  other  factors 
that  may  chetnge  the  relative  use  of  hospital 
resources. 

We  compared  aggregate  payments  using 
the  FY  2003  DRG  relative  weights  (GROUPER 
version  20.0)  to  aggregate  payments  using  the 
proposed  FY  2004  DRG  relative  weights 
(GROUPER  version  21.0).  Both  simulations 
reflected  the  proposed  expansion  of  the 
postacute  care  fransfer  policy.  We  note  that, 
consistent  with  section  1886(d)(4)(C)(iii)  of 
the  Act,  we  have  applied  a  budget  neutrality 
factor  to  ensure  that  the  overall  payment 
impact  of  the  DRG  changes  (combined  with 
the  wage  index  changes)  is  budget  neutral. 
This  proposed  budget  neutrality  factor  of 
1.003133  is  applied  to  payments  in  Column 
6.  Because  this  is  a  combined  DRG 
reclassification  and  recalibration  and  wage 
index  budget  neutrality  factor,  it  is  not 
applied  to  payments  in  this  column. 

The  major  DRG  classification  changes  we 
are  proposing  are:  Creating  additional  DRGs 
that  are  split  based  on  the  presence  or 
absence  of  CCs;  creating  a  new  DRG  for  cases 
with  ruptured  brain  aneurysms;  and  creating 
a  new  DRG  for  cases  involving  the 
implantation  of  a  cardiac  defibrillator  where 
the  patient  experiences  acute  myocardial 
inforction,  heart  failure,  or  shock.  In  the 
aggregate,  these  proposed  changes  would 
result  in  0.0  percent  change  in  overall 
payments  to  hospitals. 

The  overall  level  of  the  DRG  weights  are 
determined  by  the  normalization  factor 
intended  to  ensure  that  recalibration  by  itself 
neither  increases  nor  decreases  total 
payments  under  the  IPPS.  Because  we  count 
transfer  cases  as  a  fraction  of  a  case  in  the 
recalibration  process,  expanding  the 
postacute  care  transfer  policy  to  19 
additional  DRGs  would  affect  the  proposed 
relative  weights  for  those  DRGs.  Therefore, 
we  calculated  the  proposed  FY  2004 
normalization  factor  comparing  the  case-mix 
using  the  proposed  FY  2004  DRG  relative 
weights  in  which  we  treated  postacute  care 
transfer  cases  in  the  19  additional  DRGs 
being  proposed  for  FY  2004  as  a  fraction  of 
a  case  with  the  case-mix  using  the  FY  2003 
DRG  relative  weights  without  treating  cases 
in  these  19  additional  DRGs  as  transfer  cases. 
As  noted  above,  the  proposed  expansion  of 
the  postacute  care  transfer  policy  impacts  the 
overall  level  of  the  DRG  weights,  contributing 
to  the  impacts  seen  in  this  colunm. 

Rural  hospitals  with  fewer  than  50  beds 
would  experience  a  0.2  percent  increase  due 
to  these  changes,  while  rural  hospitals  with 


more  than  150  beds  will  experience  a  0.1 
percent  decrease.  Also,  RRCs  and  hospitals 
classified  with  both  SCH  and  RRC  would 
experience  a  0.1  percent  decrease.  MDHs 
would  experience  a  0.2  percent  increase. 
Hospitals  in  the  urban  Mountain  census 
division  would  experience  the  largest 
change,  with  a  0.2  percent  decrease.  Again, 
these  impacts  are  ultimately  offset  by  the 
budget  neutrality  factor  of  1.003133. 

E.  Impact  of  Proposed  Wage  Index  Changes 
(Columns  4  and  5) 

Section  1886(d)(3)(E)  of  the  Act  requires 
that,  beginning  October  1, 1993,  we  armually 
update  the  wage  data  used  to  calculate  the 
wage  index.  In  accordance  with  this 
reqmrement,  the  proposed  wage  index  for  FY 
2004  is  based  on  data  submitted  for  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1. 1999  and  before  October  1,  2000. 
As  with  column  3,  the  impact  of  the  new  data 
on  hospital  payments  is  isolated  in  column 
4  by  holding  the  other  payment  parameters 
constant  in  this  simulation.  That  is,  column 
4  shows  the  percentage  changes  in  payments 
when  going  from  a  model  using  the  FY  2003 
wage  index  (based  on  FY  1999  wage  data  to 
a  model  using  the  FY  2004  pre- 
reclassification  wage  index  based  on  FY  2000 
wage  data). 

The  wage  data  collected  on  the  FY  2000 
cost  reports  are  similar  to  the  data  used  in 
the  calculation  of  the  FY  2003  wage  index. 
Also,  as  described  in  section  lU.B  of  this 
preamble,  the  proposed  FY  2004  wage  index 
is  calculated  by  removing  the  nonphysician 
Part  B  costs  and  hours  of  RHCs  and  FQHCs, 
shown  in  column  5. 

Column  4  shows  the  impacts  of  updating 
the  wage  data  using  FY  2000  cost  reports. 
Overall,  the  new  wage  data  would  lead  to  a 
0.4  percent  reduction,  but  this  reduction  is 
offset  by  the  budget  neutrality  factor.  Urban 
hospitals'  wage  indexes  would  decline  by  0.5 
percent,  and  rural  hospitals'  wage  indexes 
would  decline  by  0.2  percent.  Among 
regions,  the  largest  impact  of  updating  the 
wage  data  is  seen  in  rural  Puerto  Rico  (a  4.1 
percent  decrease).  Rural  hospitals  in  the 
Pacific  and  West  South  Central  regions 
would  experience  the  next  largest  impact,  a 
0.5  percent  and  0.4  percent  decrease, 
respectively.  Rural  New  England  and  East 
North  Central  regions  would  experience  an 
increase  of  0.3  percent  and  0.2  percent, 
respectively. 

Among  urban  hospitals.  New  England  and 
the  Middle  Atlantic  regions  would 
experience  1.0  percent  decreases, 
respectively.  These  impacts  result, 
respectively,  from  a  9.0  percent  decrease  in 
the  proposed  FY  2004  wage  index  for 
Springfield,  Massachusetts,  and  a  6.1  percent 
decrease  in  the  Pittsburgh.  Peimsylvania 
wage  index.  The  East  South  Central,  West 
North  Central,  and  Mountain  regions  would 
experience  increases  of  0.3  percent,  0.1 
percent,  and  0.5  percent,  respectively. 

The  next  column  shows  the  impacts  on  the 
calculation  of  the  proposed  FY  2004  wage 
index  of  removing  nonphysician  Part  B  data 
for  RHCs  and  FQHCs.  Column  5  shows  the 
impacts  of  removing  nonphysician  Part  B 
costs  for  RHCs  and  FQHCs.  The  effects  of  this 
proposed  change  are  relatively  small  with  the 
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exception  of  New  England,  which  would 
experience  a  0.8  percent  decrease. 

We  note  that  the  wage  data  used  for  the 
proposed  wage  index  are  based  upon  the  data 
available  as  of  March  2003  and.  therefore,  do 
not  reflect  revision  requests  received  and 
processed  by  the  fiscal  intermediaries  after 
that  date.  To  the  extent  these  requests  are 
granted  by  hospitals'  fiscal  intermediaries, 
these  revisions  will  be  reflected  in  the  final 
rule.  In  addition,  we  continue  to  verify  the 
accuracy  of  the  data  for  hospitals  with 
extraordinary  changes  in  their  data  from  the 
prior  year. 

The  following  chart  compares  the  shifts  in 
wage  index  values  for  labor  market  areas  for 
FY  2004  relative  to  FY  2003.  This  chart 
demonstrates  the  impact  of  the  changes  for 
the  proposed  FY  2004  wage  index,  including 
updating  to  FY  2000  wage  data.  The  majority 
of  labor  market  areas  (331)  would  experience 
less  than  a  5-percent  change.  A  total  of  13 
labor  market  areas  would  experience  an 
increase  of  more  than  5  percent  and  less  than 
10  percent.  Two  areas  would  experience  an 
increase  greater  than  10  percent.  A  total  of  24 
areas  would  experience  decreases  of  more 
than  5  percent  and  less  than  10  percent. 
Finally,  3  areas  would  experience  declines  of 
10  percent  or  more. 


Percentage  change  in 
area  wage  Index 

Number  of  labor 
market  areas 

values 

FY  2003 

FY  2004 

Increase  more  than 

10  percent 

3 

2 

Increase  nwre  than  5 

percent  and  less 

than  10  percent 

11 

13 

Increase  or  decrease 

less  than  5  percent 

343 

331 

Decrease  more  than 

5  percent  and  less 

than  10  percent 

15 

24 

Decrease  more  than 

10  percent  

1 

3 

Among  urban  hospitals,  45  would 
experience  an  increase  of  between  5  and  10 
percent  and  8  more  than  10  percent.  A  total 
of  64  rural  hospitals  would  experience 
increases  greater  than  5  percent,  but  none 
would  experience  greater  than  10-percent 
increases.  On  the  negative  side,  109  urban 
hospitals  would  experience  decreases  in  their 
wage  index  values  of  at  least  5  percent  but 
less  than  10  percent.  Nine  urban  hospitals 
and  one  rural  hospital  would  experience 
decreases  in  their  wage  index  values  greater 
than  10  percent.  There  are  25  rural  hospitals 
that  would  experience  decreases  in  their 
wage  index  values  of  greater  than  5  percent 
but  less  than  10  percent.  The  following  chart 
shows  the  projected  impact  for  urban  and 
rural  hospitals. 


Percentage  change  in 

area  wage  Index 

values 

Number  of  hospitals 

Urban 

Rural 

Increase  or  decrease 
less  than  5  percent 

Decrease  more  than 
5  percent  and  less 
than  10  percent 

Decrease  more  than 
10  Dercent 

2,436 

109 
9 

1,714 

25 
1 

Percentage  change  In 

area  wage  index 

values 

Number  of  hospitals 

Urt>an 

Rural 

Increase  more  than 
10  percent 

8 
45 

0 

Increase  more  than  5 
percent  and  less 
than  10  percent 

64 

F.  Combined  Impact  of  Proposed  DRG  and 
Wage  Index  Changes,  Including  Budget 
Neutrality  Adjustment  (Column  6) 

The  impact  of  the  DRG  reclassifications 
and  recalibration  on  aggregate  payments  is 
required  by  section  1886(d)(4)(C)(iii)  of  the 
Act  to  be  budget  neutral.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  specifies  that  any 
updates  or  adjustments  to  the  wage  index  are 
to  be  budget  neutral.  As  noted  in  the 
Addendum  to  this  proposed  rule,  we 
compared  simulated  aggregate  payments 
using  the  FY  2003  DRG  relative  weights  and 
wage  index  to  simulated  aggregate  payments 
using  the  proposed  FY  2004  DRG  relative 
weights  and  blended  wage  index.  In  addition, 
we  are  required  to  ensure  that  any  add-on 
payments  for  new  technology  under  section 
1886(d)(5)(K)  of  the  Act  are  budget  neutral. 
As  discussed  in  section  n.E.  of  the  preamble 
of  this  proposed  rule,  we  are  proposing  to 
maintain  the  new  technology  status  of 
Xigris^M  (approved  in  last  year's  final  rule  at 
67  FR  50013).  We  estimate  the  proposed  total 
add-on  payments  for  this  new  technology  for 
FY  2004  would  be  $50  million. 

We  computed  a  proposed  wage  and 
recalibration  budget  neutrality  factor  of 
1.003133.  The  0.0  percent  impact  for  all 
hospitals  demonstrates  that  these  proposed 
changes,  in  combination  with  the  proposed 
budget  neutrality  factor,  are  budget  neutral. 
In  Table  I,  the  combined  overall  impacts  of 
the  effects  of  both  the  proposed  DRG 
reclassifications  and  recalibration  and  the 
proposed  updated  wage  index  are  shown  in 
column  6.  The  proposed  changes  in  this 
column  are  the  sum  of  the  proposed  changes 
in  columns  3,4,  and  5,  combined  with  the 
budget  neutrality  factor  and  the  wage  index 
floor  for  urban  areas  required  by  section  4410 
of  Pub.  L.  105-33  to  be  budget  neutral.  There 
also  may  be  some  variation  of  plus  or  minus 
0.1  percentage  point  due  to  rounding. 

G.  Impact  ofMGCRB  Reclassifications 
(Column  7) 

Our  impact  analysis  to  this  point  has 
assimied  hospitals  are  paid  on  the  basis  of 
their  actual  geographic  location  (with  the 
exception  of  ongoing  policies  that  provide 
that  certain  hospitals  receive  payments  on 
bases  other  than  where  they  are 
geographically  located,  such  as  hospitals  in 
rural  counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The  changes 
in  column  7  reflect  the  per  case  payment 
impact  of  moving  from  this  baseline  to  a 
simulation  incorporating  the  MGCRB 
decisions  for  FY  2004.  These  decisions  affect 
hospitals'  standardized  amount  and  wage 
index  area  assignments. 

By  February  28  of  each  year,  the  MGCRB 
makes  reclassification  determinations  that 


will  be  effective  for  the  next  fiscal  year, 
which  begins  on  October  1.  The  MGCRB  may 
approve  a  hospital's  reclassification  request 
for  the  purpose  of  using  another  area's 
standardized  amount,  wage  index  value,  or 
both.  The  proposed  FY  2004  wage  index 
values  incorporate  all  of  the  MGCRB's 
reclassification  decisions  for  FT  2004.  The 
wage  index  values  also  reflect  any  decisions 
made  by  the  CMS  Administrator  through  the 
appeals  and  review  process  as  of  February 
28,  2003.  Additional  changes  that  result  from 
the  Administrator's  review  of  MGCRB 
decisions  or  a  request  by  a  hospital  to 
withdraw  its  application  will  be  reflected  in 
the  final  rule  for  FY  2004. 

The  overall  effect  of  geographic 
reclassification  is  required  by  section 
1886(d)(8)(D)  of  the  Act  to  be  budget  neutraL 
Therefore,  we  applied  an  adjustment  of 
1.003133  to  ensure  that  the  effect:!  of 
reclassification  are  budget  neutral.  (See 
section  II.A.4.b.  of  the  Addendum  to  this 
proposed  nile.) 

As  a  group,  rural  hospitals  benefit  from 
geographic  reclassification.  Their  payments 
would  rise  2.6  percent  in  column  7. 
Payments  to  urban  hospitals  would  decline 
0.4  percent.  Hospitals  in  other  urban  areas 
would  experience  an  overall  decrease  in 
payments  of  0.2  fiercent,  while  large  urban 
hospitals  would  lose  0.4  percent.  Among 
urban  hospital  groups  (that  is,  bed  size, 
census  division,  and  special  payment  status], 
payments  generally  would  decline. 

A  positive  impact  is  evident  among  most 
of  the  rural  hospital  groups.  The  smallest 
increases  among  the  rural  census  divisions 
are  0.4  and  1.5  percent  for  the  Puerto  Rico 
and  Mountain  regions,  respectively.  The 
largest  increases  are  in  the  rural  South 
Atlantic  and  West  South  Central  regions. 
These  regions  would  experience  increases  of 
2.9  and  3.7  percent,  respectively. 

Among  all  the  hospitals  that  were 
reclassified  for  FY  2004  (including  hospitals 
that  received  wage  index  reclassifications  in 
FY  2002  or  FY  2003  that  extend  for  3  years), 
the  MGCRB  changes  are  estimated  to  provide 
a  4.3  percent  increase  in  payments.  Urban 
hospitals  reclassified  for  FY  2004  are 
expected  to  receive  an  increase  of  4.0 
percent,  while  riiral  reclassified  hospitals  are 
expected  to  benefit  from  the  MGCRB  changes 
with  a  4.6  percent  increase  in  pajonents. 
Overall,  among  hospitals  that  were 
reclassified  for  purposes  of  the  standardized 
amount  only,  a  payment  increase  of  3.9 
percent  is  expected,  while  those  reclassified 
for  purposes  of  the  wage  index  only  show  a 
4.3  percent  increase  in  payments.  Payments 
to  urban  and  rural  hospitals  that  did  not 
reclassify  are  expected  to  decrease  slightly 
due  to  the  MGCRB  changes,  decreasing  by  0.6 
percent  for  urban  hospitals  and  0.5  percent 
for  rural  hospitals<^ 

H.  All  Changes  (Column  8) 

Colunm  8  compares  our  estimate  of 
payments  per  case,  incorporating  all  changes 
reflected  in  this  proposed  rule  for  FY  2004 
(including  statutory  changes),  to  our  estimate 
of  payments  per  case  in  FY  2003.  This 
column  includes  all  of  the  proposed  policy 
changes.  Because  the  reclassifications  shown 
in  column  7  do  not  reflect  FY  2003 
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reclassifications,  the  impacts  of  FY  2004 
reclassifications  only  affect  the  impacts  from 
FY  2003  to  FY  2004  if  the  reclassification 
impacts  for  any  group  of  hospitals  are 
different  in  FY  2004  compared  to  FY  2003. 

Column  8  includes  the  effects  of  the  3.5 
petrcent  update  to  the  standardized  amounts 
and  the  hospital-specific  rates  for  MDHs  and 
SCHs.  It  also  reflects  the  0.4  percentage  point 
difference  between  the  projected  outlier 
payments  in  FY  2003  (5.1  percent  of  total 
DRG  payments)  and  the  current  estimate  of 
the  percentage  of  actual  outlier  payments  in 
FY  2003  (5.5  percent),  as  described  in  the 
introduction  to  this  Appendix  and  the 
Addendum  to  this  proposed  rule.  As  a  result, 
payments  are  projected  to  be  0.4  percent 
higher  in  FY  2003  than  originally  estimated, 
resulting  in  a  0.4  percent  smaller  increase 
than  would  otherwise  occur. 

Section  213  of  Public  Law  106-554 
provides  that  all  SCHs  may  receive  payment 
on  the  basis  of  their  costs  per  case  during 
their  cost  reporting  period  that  began  during 
1996.  For  FY  2004,  eligible  SCHs  receive  100 
percent  of  their  1996  hospital-specific  rate. 
The  impact  of  this  provision  is  modeled  in 
column  8  as  well. 

The  proposed  expansion  of  the  postacute 
care  transfer  policy  also  reduces  payments  by 
paying  for  discharges  to  postacute  care  in  19 
additional  DRGs  as  transfers.  Because  FY 
2003  payments  reflect  full  DRG  payments  for 
all  cases  in  these  19  DRGs,  there  is  a  negative 
impact  due  to  the  proposed  expansion  of  this 
policy  compared  to  FY  2003.  The  net  effect 
of  this  proposed  policy,  as  displayed  in 
column  2,  is  also  seen  in  the  lower  overall 
percent  change  shown  in  column  8 
comparing  FY  2004  simulated  payments  pe^ 
case  to  FY  2003  payments. 


Another  influence  on  the  overall  change 
reflected  in  this  column  is  the  requirement  of 
section  402(b)  of  Public  Law  108-7  that  all 
hospitals  receive  the  large  urban 
standardized  amount  for  all  discharges 
occurring  on  or  after  April  1,  2003,  and 
before  October  1,  2003.  For  discharges 
occurring  on  or  after  October  1,  2003,  the 
Federal  rate  will  again  be  calculated  based  on 
separate  average  standardized  amounts  for 
hospitals  in  large  urban  areas  and  for 
hospitals  in  other  areas.  The  effect  is  to 
reduce  the  percent  increase  reflected  in  the 
"all  changes"  column. 

There  might  also  be  interactive  effects 
among  the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  the  values  in 
column  8  may  not  equal  the  sum  of  the 
changes  described  above. 

The  overall  change  in  payments  per  case 
for  hospitals  in  FY  2004  would  increases  by 
2.5  percent.  Hospitals  in  urban  areas  would 
experience  a  2.5  percent  increase  in 
payments  per  case  compared  to  FY  2003. 
Hospitals  in  rural  areas,  meanwhile,  w6uld 
experience  a  3.1  percent  payment  increase. 
Hospitals  in  large  urban  areas  would 
experience  a  2.6  percent  increase  in 
payments. 

Among  urban  census  divisions,  the  largest 
payment  increase  was  3.5  percent  in  the 
Mountain  region.  Hospitals  in  the  urban  East 
South  Central  region  and  in  Puerto  Rico 
would  experience  an  overall  increase  of  3.1 
percent  and  2.9  percent,  respectively.  The 
smallest  increase  would  occur  in  the  Middle 
Atlantic,  with  an  increase  of  1.7  percent. 
These  below  average  increases  are  primarily 
due  to  the  inflated  outlier  payments  for  some 
of  these  hospitals  during  FY  2003  compared 
to  FY  2004.  Among  rural  regions,  the  only 


hospital  category  that  would  experience 
overall  payment  decreases  is  Puerto  Rico, 
where  payments  would  decrease  by  0.2 
percent,  largely  due  to  the  updated  wage 
data.  In  the  West  North  Central  region, 
payments  are  projected  to  increase  by  3.8 
percent.  West  South  Central  and  Pacific 
regions  also  would  benefit,  both  with  3.5 
percent  increases. 

Among  special  categories  of  rural 
hospitals,  those  hospitals  receiving  payment 
under  the  hospital-specific  methodology 
(SCHs,  MDHs,  and  SCH/RRCs)  would 
experience  payment  increases  of  3.9  percent, 
3.3  percent,  and  3.3  {>ercent,  respectively. 
This  outcome  is  primarily  related  to  the  fact 
that,  for  hospitals  receiving  payments  under 
the  hospital-specific  methodology,  there  are 
no  outlier  payments.  Therefore,  these 
hospitals  would  not  experience  negative 
payment  impacts  from  the  decline  in  outlier 
payinents  from  FY  2003  to  FY  2004  as  would 
hospitals  paid  based  on  the  national 
standardized  amounts. 

Hospitals  that  were  reclassified  for  FY 
2004  are  estimated  to  receive  a  3.0  percent 
increase  in  payments.  Urban  hospitals 
reclassified  for  FY  2004  are  anticipated  to 
receive  an  increase  of  2.7  percent,  while  rural 
reclassified  hospitals  are  expected  to  benefit 
from  reclassification  with  a  3.2  percent 
increase  in  payments.  Overall,  among 
hospitals  reclassified  for  purposes  of  the 
standardized  amount,  a  payment  increase  of 
5.8  percent  is  expected,  while  those  hospitals 
reclassified  for  purposes  of  the  wage  index 
only  would  show  an  expected  2.4  percent 
increase  in  payments.  Those  hospitals 
located  in  rural  counties  but  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act 
are  expected  to  receive  an  increase  in 
payments  of  1.8  percent. 


I  Table  II.— Impact  Analysis  of  Proposed  Changes  for  FY  2004  Operating  Prospective  Payment  System 

[Payments  per  case] 


By  Geographic  Location: 

All  hospitals  

Urban  hospitals 

Large  urban  areas  (populations  over  1  million)  

Other  urban  areas  (populations  of  1  million  or  fewer) 

Rural  hospitals 

Bed  Size  (Urban): 

0-99  beds 

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds  

Bed  Size  (Rural): 

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  or  more  beds 

Jrfoan  by  Region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central 

East  South  Central  


Numt)er  of 
hospitals 

(1) 


4,087 
2,582 
1,493 
1,089 
1,505 

626 
916 
507 
377 
156 

690 

477 

202 

70 

66 

134 
394 
372 
429 
155 


Average  FY 

2003  payment 

per  case ^ 

(2) 


Average  FY 

2004  payment 

per  case  ^ 

(3) 


All  FY  2004 
changes 

(4) 


7,423 
7,890 
8,368 
7,257 
5.393 

5,479 
6,658 
7,610 
8,445 
10,027 

4.468 
5,037 
5,430 
5,780 
6,792 

8,326 
8,916 
7,454 
7,416 
7,156 


7,612 
8,084 
8,586 
7.418 
5,558 

5,625 
6,829 
7,788 
8,660 
10,261 

4,620 
5,204 
5,582 
5,937 
6,993 

8,555 
9,064 
7,640 
7,604 
7,376 


2.5 
2.5 
2.6 
2.2 
3.1 

2.7 
2.6 
2.3 
2.5 

2.3 

3.4 
3.3 
2.8 
2.7 
3.0 

2.7 
1.7 
2.5 
2.5 
3.1 
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Table  II.— Impact  Analysis  of  Proposed  Changes  for  FY  2004  Operating  Prospective  Payment  System— 

Continued 

[Payments  per  case] 


West  North  Central 

West  South  Central  

Mountain 

Pacific  

Puerto  Rico 

Rural  by  Region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central v 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 

Pacific  

Puerto  Rico 

By  Payment  Classification: 

Urban  hospitals 

Large  urban  areas  (populations  over  1  million)  

Other  urt)an  areas  (populations  of  1  million  of  fewer)  

Rural  areas  

Teaching  Status: 

Non-teaching  

Fewer  than  100  Residents  

100  or  more  Residents 

Urtan  DSH: 

Non-DSH  V 

100  or  more  beds  

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH) 

Referral  Center  (RRC) 

Other  Rural:  100  or  more  beds 

Less  than  100  beds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH  

Teaching  and  no  DSH 

No  teaching  and  DSH  

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC  

SCH 

Medicare-dependent  hospitals  (MDH) 

SCH  and  RRC 

Type  of  Ownership: 

Voluntary  

Proprietary  

Government 

Unknown 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 

25-50  

50-65  

Over  65 

Unknown 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Review 
Board:  FY  2004  Reclassifications: 

All  Reclassified  Hospitals , 

Standardized  Amount  Only  

Wage  Index  Only 

Both  

All  Nonreclassified  Hospitals  

All  Urban  Reclassified  Hospitals ; 

Urban  Nonreclassified  Hospitals 

Standardized  Amount  Only  


Number  of 
hospitals 

(1) 


176 
329 
131 
416 
46 

38 

67 

221 

199 

232 

254 

273 

127 

89 

5 

2,591 
1.572 
1.019 
1.496 

2,976 
873 
238 

1.381 

1.398 

276 

484 

161 

75 

312 

771 
273 
903 
644 

521 
149 
494 
254 
78 

2,435 
699 
833 
120 

304 

1,557 

1.663 

459 

104 


639 
22 

556 

33 

3.442 

136 
13 
82 


Average  FY 

2003  payment 

per  case' 

(2) 


7,659 
7,343 
7,697 
9,598 
3,329 

6,841 
5,426 
5,486 
5,451 
4,922 
5,294 
4,711 
6,235 
7,151 
2,553 

7,886 
8,283 
7,302 
5,355 

6,132 

7,666 

11,347 

6,624 
8,502 
5,447 

5,239 
6,159 
4,696 
4.278 

9,333 
7,618 
6,852 
6.174 


Average  FY 

2004  payment 

per  case' 

(3) 


7.875 
7.523 
7.967 
9,840 
3.426 

7.067 
5.565 
5,614 
5,622 
5.071 
5.497 
4.875 
6,436 
7,399 
2.548 

8,080 
8.502 
7.460 
5.516 

6.293 
7,867 

11,603 

6,803 
8,706 
5,579 

5,434 
6,331 
4.785 
4,386 

9,562 
7,814 
7.009 
6.341 


All  FY  2004 
changes 

(4) 


4,445 

4.544 

2.2 

5.851 

6,003 

2.6 

5,630 

5,849 

3.9 

4,168 

4,305 

3.3 

6,757 

6,982 

3.3 

7,532 

7,722 

2.5 

7,087 

7,272 

2.6 

7.164 

7,356 

2.7 

7.431 

7.565 

1.8 

9,997 

10,294 

3.0 

8,448 

8,657 

2.5 

6.450 

6,613 

2.5 

5,764 

5,916 

2.7 

6,720 

6,921 

3.0 

6,883 

7.088 

3.0 

5,590 

5,912 

5.8 

6.914 

7,077 

2.4 

6,081 

6,269 

3.1 

7.542 

7,734 

2.5 

8.787 

9,020 

?.7 

6.211 

6,358 

2.4 

9.866 

10,098 

2.3 

2.8 
2.5 
3.5 
2.5 
2.9 

3.3 
2.6 
2.3 
3.1 
3.0 
3.8 
3.5 
3.2 
3.5 
-0.2 

2.5 
2.7 
2.2 
3.0 

2.6 
2.6 
2.3 

2.7 
2.4 
2.4 

3.7 
2.8 
1.9 
2.5 

2.5 
2.6 
2.3 
2.7 


Table  ll.— Impact  Analysis  of  Proposed  Changes  for  FY  2004  Operating  Prospective  Payment  System— 
I  Continued 

'  ■  [Payments  per  case] 


,    ,    Wage  Index  Only 

I    Both  

All  Reclassified  Rural  Hospitals 

Standardized  Amount  Only 

I    Wage  Index  Only 

I    Both  

Rural  Nonreclassified  Hospitals 

Other  Reclassified  Hospitals  (Section  1886(d)(8)(B)) 


Number  of 
hospitals 

(1) 


41 

2.415 

503 

15 

464 

24 

QOQ 

34 


Average  FY 

2003  payment 

per  case' 

(2) 


■I  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case-mix  increase. 


that,  if  there  would  ever  be  a  need,  they 
could  be  put  into  use.  In  section  IV.C.  of  the 
preamble  of  this  proposed  rule,  we  are 
proposing  to  base  the  determination  of 
whether  a  bed  is  available  upon  whether  the 
unit  where  the  bed  is  located  is  staffed  for 
patient  care.  If  the  bed  is  located  in  a  unit 
that  was  staffed  by  nurses  to  provide  patient 
care  at  any  time  during  the  3  preceding 
months,  all  of  the  beds  in  the  unit  would  be 
counted  for  purposes  of  determining 
available  bed  days  during  the  current  month. 
If  no  patient  care  were  provided  in  that  unit 
during  the  3  preceding  months,  the  beds  in 
the  unit  would  be  excluded  from  the 
determination  of  available  bed  days  during 
the  current  month. 

This  proposal  is  primarily  intended  to 
establish  clear  and  consistent  guidelines  for 
hospitals  and  fiscal  intermediaries  to  use 
when  determining  whether  beds  should  be 
counted.  We  do  not  anticipate  this  proposal 
would  have  a  significant  impact  on 
payments.  In  some  cases,  previously 
uncounted  beds  would  now  be  counted,  such 
as  when  a  hospital  is  undertaking  to  remodel 
a  unit  and  that  unit  is  temporarily 
unavailable  for  patient  occupancy.  Under  the 
proposed  policy,  if  the  remodeling  is 
completed  in  less  than  3  months  and  patients 
are  again  being  treated  in  the  unit,  all  of  the 
beds  in  the  unit  would  be  counted  as 
avEiilable  for  the  entire  year. 

3.  Nonacute  Care  Beds  and  Days 

The  proposed  rule  would  clarify  that  days 
attributable  to  a  nonacute  care  unit  or  ward, 
regardless  of  whether  the  unit  or  ward  is 
separately  certified  by  Medicare  or  is 
adjacent  to  a  unit  or  ward  used  to  provide  an 
acute  level  of  care,  would  not  be  included  in 
the  count  of  bed  or  patient  days.  In  a  recent 
decision  by  the  Ninth  Circuit  Court  of 
Appeals  {Alhambra  Hosp.  v.  Thompson,  259 
F.3d  1017  (9th  Cir.  2001)),  the  court  found 
that  our  policy  for  counting  patient  days  did 
not  preclude  a  hospital  from  counting  the 
patient  days  attributable  to  a  nonacute  care 
unit  adjacent  to  an  area  of  the  hospital 
subject  to  the  IPPS.  Under  this  ruling, 
hospitals  within  the  jurisdiction  of  the  Ninth 
Circuit  would  be  able  to  count  those  patient 
days. 

Because  the  Alhambra  decision  was  based 
on  a  regulatory  interpretation,  this  proposed 


[Table  II  presents  the  projected  impact  of 
the  proposed  changes  for  FY  2004  for  urban 
and  rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  I.  It 
compares  the  estimated  payments  per  case 
for  FT  2003  with  the  average  estimated  per 
case  payments  for  FY  2004,  as  calculated 
under  our  models.  Thus,  this  table  presents, 
in  terms  of  the  average  dollar  amounts  paid 
per  discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of  Table 
II  equal  the  percentage  changes  in  average 
payments  from  column  8  of  Table  I. 

VII.  Impact  of  Other  Policy  Changes 

In  addition  to  those  proposed  changes 
discussed  above  that  we  are  able  to  model 
using  our  IPPS  payment  simulation  model, 
we  are  proposing  various  other  changes  in 
this  proposed  rule.  Generally,  we  have 
limited  or  no  specific  data  available  with 
which  to  estimate  the  impacts  of  these 
proposed  changes.  Our  estimates  of  the  likely 
impacts  associated  with  these  other  proposed 
changes  are  discussed  below. 

A.  Changes  to  Bed  and  Patient  Day  Counting 
Policies 

1.  Background 

Under  IPPS.  both  the  IME  and  the  DSH 
adjustments  utilize  statistics  regarding  the 
number  of  beds  and  patient  days  of  a  hospital 
to  determine  the  level  of  the  respective 
payment  adjustment.  For  IME,  hospitals 
receiving  this  adjustment  want  to  minimize 
thar  numbers  of  beds  in  order  to  maximize 
their  resident-to-bed  ratio.  For  DSH,  urban 
hospitals  with  100  or  more  beds  qualify  for 
a  higher  payment  adjustment,  so  some 
hospitals  have  an  incentive  to  maximize  their 
bed  count  to  qualify  for  higher  payments. 
Existing  regulations  specify  that  the  number 
of  beds  is  determined  by  counting  the 
number  of  available  bed  days  during  the  cost 
reporting  period  and  dividing  that  number  by 
the  number  of  days  in  the  cost  reporting 
period. 

2.  llnoccupied  Beds 

Over  the  years,  questions  have  arisen  as  to 
whether  beds  in  rooms  or  entire  units  that  are 
unoccupied  for  extended  periods  of  time 
should  continue  to  be  counted  on  the  basis 


6.934 
7,853 
6,006 
4,743 
6.014 
6.242 
4.624 
4,950 


Average  FY 

2004  payment 

per  case' 

(3) 


7,200 
8,045 
6,199 
4,843 
6,205 
6,482 
4,756 
5,039 


All  FY  2004 
ctiar^s 

(4) 


3.8 
2.4 
3.2 
2.1 
3.2 
3.8 
2.8 
1.8 


rule,  when  finalized,  would  supersede  the 
Alhambra  decision  in  the  Ninth  Circuit.  We 
estimate  that  if  all  hospitals  in  the  Ninth 
Circuit  that  could  take  advantage  of  this 
ruling  were  currently  doing  so,  the  impact  of 
this  provision  of  the  proposed  rule  would  be 
$184  million  in  reduced  Medicare  program 
payments  to  the  affected  hospitals  in  FY  2004 
for  DSH.  This  estimate  reflects  the  impact  of 
adding  all  days  of  non-Medicare  certified 
nursing  facilities  to  the  count  of  inpatient 
days  for  hospitals  in  the  nine  States  under 
the  jurisdiction  of  the  Ninth  Circuit.  For 
example,  in  Alaska,  nursing  facility  days 
constitute  11  percent  of  total  Medicaid 
inpatient  days.  If  all  of  these  nursing  facility 
days  are  currently  included  in  the  Medicaid 
inpatient  days  count,  we  estimate  this 
proposed  provision  would  reduce  Medicare 
DSH  payments  to  Alaska's  hospitals  by 
$662,097. 

We  are  unable  to  estimate  the  effect  of  this 
proposed  provision  on  specific  hospitals 
because  we  are  not  aware  of  specific 
hospitals  that  are  presently  including  those 
inpatient  days  in  their  calculation  of 
Medicaid  days  for  purposes  of  determining 
their  Medicare  DSH  percentage.  However,  we 
expect  the  impact  on  any  particular  hospital 
would  be  minimal  (with  no  impact  on  the 
level  of  beneficiary  services),  because  the 
days  attributable  to  patients  receiving  these 
limited  benefit  programs  should  be  only  a 
small  portion  of  the  overall  Medicaid  days  at 
any  particular  hospital.  No  other  provider 
types  would  be  affected.  However,  because 
our  policy  is  to  count  patient  days  and  beds     , 
consistently,  inclusion  of  the  days  of 
postacute  care  units  in  the  DSH  calculation 
would  lead  to  an  offsetting  negative  payment 
impact  for  teaching  hospitals.  The  inclusion 
of  additional  beds  decreases  the  resident-to- 
bed  ratios  used  to  calculate  the  IME 
adjustments.  Therefore,  the  actual  potential 
impact  on  hospitals  of  this  policy 
clarification  is  likely  to  be  significantly  less 
than  $184  million. 

4.  Observation  and  Swing-Beds 

We  are  proposing  to  revise  our  regulations 
to  clarify  that  swing-bed  and  observation  bed 
days  are  to  be  excluded  from  the  count  of  bed 
and  patient  days.  Because  this  certification 
reflects  our  current  policy,  despite  the  fact 
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that  there  has  been  some  conftision  and  we 
have  had  adverse  court  decisions,  we  do  not 
anticipate  this  clarification  would  have  a 
significant  impact  on  payments.  We  do  not 
have  data  available  that  would  enable  us  to 
identify  those  hospitals  that  have  not  been 
applying  this  policy  and,  therefore,  would  be 
required  to  change  their  policy. 
Consequently,  we  are  unable  to  quantify  the 
impacts  of  this  clarification. 

5.  Labor,  Delivery,  Recovery,  and  Postpartum 
Beds  and  Days 

Similarly,  in  the  case  of  labor,  delivery, 
recovery,  and  postpartum  rooms,  we  would 
clarify  that  it  is  necessary  to  apportion  the 
days  and  costs  of  a  patient  stay  between  the 
labor/delivery  ancillary  cost  centers  and  the 
routine  adults  and  pediatrics  cost  center  on 
the  basis  of  the  percentage  of  time  during  the 
entire  stay  associated  with  these  various 
services.  Because  this  is  a  clarification  of 
existing  policy,  we  do  not  anticipate  this 
proposed  change  would  have  a  significant 
payment  impact.  However,  we  do  not  have 
data  available  that  would  enable  us  to 
identify  those  hospitals  that  have  not  been 
applying  this  policy  and,  therefore,  would  be 
required  to  change  their  policy. 
Consequently,  we  are  unable  to  quantify  the 
impacts  of  this  clarification. 

6.  Days  Associated  With  Demonstration 
Projects  Under  Section  1115  of  the  Act 

Some  States  have  demonstration  projects 
that  provide  family  planning  or  outpatient 
drug  benefits  that  are  limited  benefits  that  do 
not  include  Medicaid  coverage  for  inpatient 
services.  In  this  proposed  rule,  we  also 
would  clarify  that  any  hospital  inpatient  days 
attributed  to  a  patient  who  is  not  eligible  for 
Medicaid  inpatient  hospital  benefits  either 
under  the  approved  State  plan  or  through  a 
section  1115  waiver  must  not  be  counted  in 
the  calculation  of  Medicaid  days  for  purposes 
of  determining  a  hospital's  DSH  percentage. 

We  estimated  the  potential  impact  of  the 
proposed  clarification  to  our  policy  of 
excluding  days  associated  with  inpatients 
who  are  eligible  only  for  Medicaid  outpatient 
benefits.  We  identified  the  percentage  of 
Individuals  receiving  only  outpatient  family 
plcmning  benefits  under  Medicaid  compared 
to  all  Medicaid-eligible  beneficiaries  (this  is 
currently  the  only  outpatient-only  category 
for  which  we  have  numbers  of  eligible 
beneficiaries).  These  percentages  were 
calculated  on  a  statewide  basis  for  each  State 
with  a  family  planning  benefit.  Based  on 
these  percentages,  assuming  family  planning 
beneficiaries  use  inpatient  ser\'ices  at  the 
same  rate  as  all  other  Medicaid  beneficiaries, 
we  estimated  the  amount  of  total  Medicau* 
DSH  payments  for  each  State  that  may  be 
attributable  to  family  planning  beneficiaries' 
use  of  inpatient  services. 

For  example,  in  Alabama,  total  Medicare 
DSH  payments  in  1999  (the  latest  year  for 
which  a  complete  database  of  cost  reports 
fixim  all  hospitals  is  available)  were  $97.1 
million.  Because  the  percentage  of  family 
planning  beneficiaries  to  total  Medicaid 
eligible  beneficiaries  is  11.24  percent,  we 
estimated  11.24  percent  of  $97.1  million  in 
Medicare  DSH  payments,  or  $10.9  million,  is 
the  maximum  amount  of  Medicare  DSH  that 
may  currently  be  attributable  to  the  inclusion 


of  inpatient  days  for  individuals  who  are 
only  eligible  for  outpatient  family  planning 
Medicaid  benefits.  Based  on  this  analysis,  we 
have  identified  the  potential  impact  upon 
hospitals  to  be  as  much  as  S290  million  in 
reduced  DSH  payments  from  the  Medicare 
program  to  those  hospitals  in  FY  2004.  Of 
this  amoiuit,  $170  million  is  attributable  to 
California.  This  amount  is  not  an  impact  on 
State  programs  nor  does  it  require  States  to 
spend  any  additional  money.  We  also  note 
that  we  are  not  aware  of  any  specific 
hospitals  that  are  including  inpatient  days 
attributable  to  individuals  with  no  inpatient 
Medicaid  benefits.  Therefore,  this  estimate 
reflects  the  maximum  potential  impact,  but 
the  actual  impact  is  very  likely  to  be  much 
less. 

We  are  unable  to  estimate  the  effect  of  this 
clarification  on  specific  hospitals  because  we 
are  not  aware  of  specific  hospitals  that  are 
presently  including  those  inpatient  days  in 
their  calculation  of  Medicaid  days  for 
purposes  of  determining  their  Medicare  DSH 
percentage.  However,  we  expect  the  impact 
on  any  particular  hospital  would  be  minimal 
(with  no  impact  on  the  level  of  beneficiary 
services),  because  the  days  attributable  to 
patients  receiving  these  limited  benefit 
programs  should  be  only  a  small  portion  of 
the  overall  Medicaid  days  at  any  particular 
hospital.  No  other  provider  fypes  would  be 
affected. 

7.  Dual-Eligible  Patient  Days 

We  are  proposing  to  change  our  policy  for 
counting  days  for  patients  who  are  Medicare 
beneficiaries  and  also  eligible  for  Medicaid, 
to  begin  to  count  in  the  Medicaid  fraction  of 
the  DSH  patient  percentage  the  patient  days 
of  these  dual-eligible  Medicare  beneficiaries 
whose  Medicare  coverage  has  expired.  Our 
current  policy  regarding  dual-eligible  patient 
days  is  they  au-e  counted  in  the  Medicare 
fraction  and  excluded  from  the  Medicaid 
fraction,  even  if  the  patient  has  no  Medicare 
Part  A  coverage  or  coverage  has  been 
exhausted.  Hovvever,  we  recognize  it  is  often 
difficult  for  fiscal  intermediaries  to 
differentiate  the  days  for  dual-eligible 
patients  whose  Part  A  coverage  has  been 
exhausted.  We  believe  the  impact  of  this 
proposed  change  would  be  minimal,  both 
because  situations  where  dual-eligible 
patients  exhaust  their  Medicare  benefits 
occur  infrequently,  and  because,  due  to  the 
administrative  difficulty  separately 
identifying  these  days,  in  many  cases  they 
are  already  included  in  the  hospital's 
Medicaid  fraction.  Accordingly,  we  do  not 
have  data  available  to  allow  us  to  quantify 
the  impact  of  this  proposed  change  precisely. 

8.  Medicare+Choice  (M+C)  Days 

We  have  received  questions  whether 
patients  enrolled  in  a  Medicare-i-Choice 
(M-t-C)  Plan  should  be  counted  in  the 
Medicare  fraction  or  the  Medicaid  fraction  of 
the  DSH  patient  percentage  calculation.  The 
questions  stem  from  whether  M+C  plan 
enrollees  are  entitled  to  Medicare  Part  A 
because  M+C  plans  are  administered  through 
Medicare  Part  C.  We  are  proposing  to  clarify 
that  once  a  beneficiary  elects  Medicare  Part 
C,  those  patient  days  attributable  to  the 
beneficiary  should  not  be  included  in  the 
Medicare  fraction  of  the  DSH  patient 


percentage.  These  patient  days  should  be 
included  in  the  count  of  total  patient  days  in 
the  Medicaid  fraction  (the  denominator),  and 
the  patient's  days  for  an  M+C  beneficiary 
who  is  also  eligible  for  Medicaid  would  be 
included  in  the  numerator  of  the  Medicaid 
fraction. 

We  do  not  have  data  readily  available  to 
assess  the  impacts  of  this  proposed  change. 
In  particular,  it  appears  likely  that  there  is 
some  variation  in  how  these  days  are 
currently  being  handled  from  one  hospital       . 
and  fiscal  intermediary  to  the  next. 
Nonetheless,  we  believe  there  should  not  be 
a  major  impact  associated  with  this  proposed 
change. 

B.  Costs  of  Approved  Nursing  and  Allied 
Health  Education  Activities 

1.  Continuing  Education 

In  section  FV.E.  of  the  preamble  of  this 
proposed  rule,  we  are  proposing  to  clarify 
further  the  distinction  between  continuing 
education,  which  is  not  eligible  for  pass- 
through  payment,  and  approved  educational 
programs,  which  are  eligible  for  pass-through 
payment.  An  approved  program  that  qualifies 
for  pass-through  payment  is  generally  a 
program  of  long  duration  designed  to  develop 
trained  practitioners  in  a  nursing  or  allied 
health  discipline,  such  as  professional 
nursing,  in  which  the  individual  learns 
"value-added"  skills  that  enable  him  or  her 
to  work  in  a  particular  capacity  upon 
completion  of  the  program.  Such  a  program 
is  in  contTcist  to  a  continuing  education 
program  in  which  a  practitioner,  such  as  a. 
registered  nurse,  receives  training  in  a 
specialized  skill  or  a  new  technology.  While 
such  training  is  undoubtedly  valuable  in 
enabling  the  nurse  to  treat  patients  with 
special  needs,  the  nurse,  upon  completion  of 
the  program,  continues  to  function  as  a 
registered  nurse,  albeit  one  with  an 
additional  skill.  We  are  proposing  to  clarify 
our  policy  concerning  not  allowing  pass- 
through  payment  for  continuing  education 
because  it  has  come  to  our  attention  that 
certain  programs,  which  in  our  view 
constitute  continuing  education,  such  as 
pharmacy  or  clinical  pastoral  education,  are 
inappropriately  receiving  pass-through 
payment. 

To  the  extent  that  Medicare  would  no 
longer  pay  for  such  programs  as  pharmacy 
and  clinical  pastoral  education,  Medicare 
payments  would  be  reduced.  We  believe  that 
these  two  programs  comprise  a  small  fraction 
of  the  approximately  $230  million  that  are 
paid  for  all  nursing  and  allied  health 
education  programs  under  Medicare. 

2.  Nonprovider-Operated  Nursing  and  Allied 
Health  Education  Programs  With  Wholly 
Owned  Subsidiary  Educational  Institutions 

As  discussed  in  section  rV.E.3.  of  this 
proposed  rule,  we  are  proposing  that 
Medicare  would  not  recoup  reasonable  cost 
payment  from  hospitals  that  have  received 
pass-through  payment  for  portions  of  cost 
reporting  periods  occurring  on  or  before 
October  1,  2003  (the  effective  date  of 
finalizing  this  proposed  rule)  for  costs  of 
nursing  or  allied  health  education  program(s) 
where  the  program(s)  had  originally  been 
operated  by  the  hospital,  and  then  operation 


of  program(s)  had  been  transferred  by  the 
hospital  to  a  wholly  owned  subsidiary 
educational  institution  in  order  to  meet 
aacreditation  standards  prior  to  October  1, 
2003,  and  where  the  hospital  had  continued 
to  incur  the  costs  of  both  the  classroom  and 
clinical  training  portions  of  the  programs 
while  the  program(s)  were  operated  by  the 
educational  institution.  We  estimate  that  the 
costs  to  the  Medicare  program  of  this 
proposal  would  be  approximately  $10  to  $20 
million.  We  do  not  believe  many  hospitals  fit 
the  criteria  described  above  of  previously 
receiving  Medicare  payment  for  direct 
operation  of  nursing  or  allied  health 
education  program(s)  and  then  transferring 
operation  of  the  program(s)  to  a  wholly 
owned  subsidiary  educational  institution,  all 
the  while  incurring  the  classroom  and 
clhlical  training  costs  of  the  program(s). 

In  addition,  we  are  also  proposing  that,  for 
portions  of  cost  reporting  periods  beginning 
on  or  after  October  1,  2003,  a  hospital  that 
meets  the  criteria  described  above  may 
continue  to  receive  reasonable  cost  payments 
for  clinical  fraining  costs  incurred  by  the 
hospital  for  the  nursing  and  allied  health 
education  program(s)  that  were  operated  by 
the  hospital  prior  to  the  date  the  hospital 
transferred  operation  of  the  program(s)  to  its 
wholly  owned  subsidiary  educational 
institution  (and  ceased  to  be  a  provider- 
operated  program).  We  are  further  proposing 
that,  with  respect  to  classroom  costs,  only 
those  classroom  costs  incurred  by  the 
hospital  for  the  courses  that  were  paid  by 
Medicare  on  a  reasonable  cost  basis  and 
included  in  the  hospital's  provider-operated 
program(s)  could  continue  to  be  reimbursed 
on  a  reasonable  cost  basis.  We  estimate  the 
costs  to  the  Medicare  program  for  this 
proposal  would  be  $1  to  $2  million  per  year. 

C.  Prohibition  Against  Counting  Residents 
Where  Other  Entities  Have  Previously 
Inaarred  the  Training  Costs 

i^s  we  explain  in  section  IV.F.2.  of  the 
preamble  of  this  proposed  rule,  under  section 
1886(h)  of  the  Act,  hospitals  may  count  the 
time  that  residents  spend  training  in 
nonhospital  sites  if  they  meet  certain 
conditions,  including  incurring  "all  or 
substantially  all"  of  the  costs  of  training  at 
the  nonhospital  site.  Legislative  history 
indicates  that  the  purpose  of  this  provision 
is  to  encourage  hospitals  to  provide  more 
.  training  outside  the  traditional  hospital 
environment. 

It  has  come  to  our  attention  that  hospitals 
have  been  incurring  the  costs  of  and 
receiving  direct  GME  and  IME  payment  for 
residency  training  that  had  previously  been 
occurring  in  nonhospital  settings,  without 
the  financial  support  of  the  hospitals.  We 
believe  that  where  no  new  or  additional 
training  is  provided  in  these  nonhospital 
settings,  the  receipt  of  Medicare  payment  in 
such  cases  is  contrary  to  Congressional  intent 
and  is,  therefore,  inappropriate.  In  addition, 
it  violates  Medicare's  anti-redistribution 
principle,  which  states  that  Medicare  will  not 
share  in  the  costs  of  educational  activities  of 
a  hospital  that  represent  a  redistribution  of 
costs  from  the  conmiunity  to  the  hospital. 
Accordingly,  we  are  proposing  to  revise  our 
policy  concerning  counting  residents  to 


ensure  that  Medicare  IME  and  direct  GME 
payments  are  not  made  to  hospitals  for 
training  that  had  already  been  in  place  in  the 
absence  of  the  hospital's  financial  support. 
We  are  proposing  that  effective  October  1, 
2003,  in  order  for  a  hospital  to  receive  IME 
and  direct  GME  payment,  the  hospital  must 
have  been  continuously  incurring  the  direct 
GME  costs  of  residents  training  in  a 
particular  program  since  the  date  the  resident 
first  began  training  in  the  program  in  order 
for  the  hospital  to  count  the  FTE  residents. 

By  prohibiting  payment  for  residency 
training  that  had  been  previously  supported 
by  nonhospital  institutions,  this  proposal 
would  reduce  the  amount  of  direct  GME  and 
IME  payments  received  by  hospitals. 
Although  we  cannot  estimate  the  impact  on 
programs  nationally,  we  are  aware  that  two 
hospitals  in  New  York  were  receiviftg  over 
$10  million  annually  for  payments  for  dental 
residents  training  in  nonhospital  sites 
(including  a  site  in  Hawaii).  Another  hospital 
in  Boston  was  receiving  over  $2  million 
annually  for  dental  residents  training  at  a 
dental  school. 

D.  Rural  Track  GME  Training  Programs 

1.  Reduction  in  the  Time  Required  for 
Training  Residents  in  a  Rural  Area 

As  expl^ned  in  section  rV.F.3  of  the 
preamble  of  this  proposed  rule,  imder 
existing  regulations,  if  an  urban  hospital 
rotates  residents  to  a  separately  accredited 
rural  track  program  in  a  rural  area  for  two- 
thirds  of  the  duration  of  the  training  program, 
the  urban  hospital  may  receive  an  increase  in 
its  FTE  cap  to  reflect  the  time  those  residents 
train  at  the  urban  hospital.  When  we  first 
implemented  these  regulations,  we  did  so 
based  on  our  understanding  that  the 
Accreditation  Council  for  Graduate  Medical 
Education  (ACGME)  requires  that  at  least 
two-thirds  of  the  duration  of  the  program  be 
spent  in  a  rural  area.  However,  it  has  come 
to  our  attention  that,  while  the  ACGME 
generally  follows  a  one-third/two-thirds 
model  for  accreditation,  the  rural  training 
requirement  is  actually  somewhat  less  than 
two-thirds  of  the  duration  of  the  program. 
Therefore,  we  are  proposing  to  revise  the 
regulations  to  state  that  if  an  urban  hospital 
rotates  residents  to  a  separately  accredited 
rural  tragk  program  in  a  rural  area  for  more 
than  50  percent  of  the  duration  of  the 
training  program,  the  urban  hospital  may 
receive  an"  increase  in  its  FTE  cap  to  reflect 
the  time  those  residents  train  at  the  urban 
hospital.  We  estimate  that  this  proposal 
would  only  slightly  increase  Medicare 
payments  for  IME  and  direct  GME  costs. 

2.  Inclusion  of  Rural  Track  FTE  Residents  in 
the  Rolling  Average  Calculation 

As  explained  in  section  IV.F.4  of  the 
preamble  of  this  proposed  rule,  when  we  first 
issued  the  regulations  concerning  residents 
training  in  a  rural  track  program,  we 
inadvertently  did  not  specify  in  regulations 
that  these  residents  would  be  included  in  the 
hospital's  rolling  average  count  of  FTE 
residents  used  for  computing  GME  payment. 
We  are  proposing  to  make  this  technical 
clarification  to  the  regulations.  We  believe 
that  this  proposed  provision  would  not  have 
a  budget  impact  because  it  is  a  clarification 
of  existing  policy. 


Vm.  Impact  of  Proposed  Changes  in  the 
Capital  PPS 

A.  General  Considerations 

Fiscal  year  2001  was  the  last  year  of  the  10- 
year  transition  period  established  to  phase  in 
the  PPS  for  hospital  capital-related  costs. 
During  the  transition  period,  hospitals  were 
paid  under  one  of  two  payment 
methodologies:  Fully  prospective  or  hold 
harmless.  Under  the  fully  prospective 
methodology,  hospitals  were  paid  a  blend  of 
the  Federal  rate  and  their  hospital-specific 
rate  (see  §412.340),  Under  the  hold-harmless 
methodology,  unless  a  hospital  elected 
payment  based  on  100  percent  of  the  Federal 
rate,  hospitals  were  paid  85  percent  of 
reasonable  costs  for  old  capital  costs  (100 
percent  for  SCHs)  plus  an  amount  for  new 
capital  costs  based  on  a  proportion  of  the 
Federal  rate  (see  §  412.344).  As  we  state  in 
section  V.  of  the  preamble  of  this  proposed 
rule,  with  the  10-year  transition  period 
lending  with  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  2001  (FY 
2002),  beginning  in  FY  2004  capital 
prospective  payment  system  payments  for 
most  hospitals  are  based  solely  on  the 
Federal  rate.  Therefore,  we  no  longer  include 
information  on  obligated  capital  costs  or 
projections  of  old  capital  costs  and  new 
capital  costs,  which  were  factors  needed  to 
calculate  payments  during  the  transition 
period,  for  our  impact  analysis. 

In  accordance  with  §412.312,  the  basic 
methodology  for  determining  a  capital 
prospective  payment  system  payment  is: 
(Standard  Federal  Rate)  x  (DRG  weight)  x 
(Geographic  Adjustment  Factor  (GAF))  x 
(Large  Urban  Add-on,  if  applicable)  x 
(COLA  adjustment  for  hospitals  located 
in  Alaska  and  Hawaii)  x  (1  + 
Disproportionate  Share  (DSH) 
Adjustment  Factor  +  Indirect  Medical 
Education  (IME)  Adjustment  Factor,  if 
applicable). 

In  addition,  hospitals  may  also  receive 
outlier  payments  for  those  cases  that  qualify 
under  the  threshold  established  for  each 
fiscal  year. 

The  data  used  in  developing  the  impact 
analysis  presented  below  are  taken  from  the 
December  2002  update  of  the  FY  2002 
MedPAR  file  and  the  December  2002  update 
of  the  Provider  Specific  File  that  is  used  for 
payment  purposes.  Although  the  analyses  of 
the  changes  to  the  capital  prospective 
payment  system  do  not  incorporate  cost  data, 
we  used  the  December  2002  update  of  the 
most  recently  available  hospital  cost  report 
data  (FY  2000)  to  categorize  hospitals.  Our 
analysis  has  several  qualifications.  First,  we 
do  not  make  adjustments  for  behavioral 
changes  that  hospitals  may  adopt  in  response 
to  policy  changes.  Second,  due  to  the 
interdependent  nature  of  the  prospective 
payment  system,  it  is  very  difficult  to 
precisely  quantify  the  impact  associated  with 
each  proposed  change.  Third,  we  draw  upon 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In  some 
cases  (for  instance,  the  number  of  beds),  there 
is  a  fair  degree  of  variation  in  the  data  from 
different  sources.  We  have  attempted  to 
construct  these  variables  with  the  best 
available  sources  overall.  However,  for 
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individual  hospitals,  some 
miscategorizations  are  possible. 

Using  cases  from  the  December  2002 
update  of  the  FY  2002  MedPAR  file,  we 
simulated  payments  under  the  capital 
prospective  payment  system  for  FY  2003  and 
FY  2004  for  a  comparison  of  total  payments 
per  case.  Any  short-term,  acute  care  hospitals 
not  paid  under  the  general  hospital  inpatient 
prospective  payment  systems  (Indian  Health 
Service  Hospitals  and  hospitals  in  Maryland) 
are  excluded  from  the  simulations. 

As  we  explain  in  section  III.  A. 4.  of  the 
Addendum  of  this  proposed  rule,  payments 
will  no  longer  be  made  under  the  regular 
exceptions  provision  under  §§  412.348(b) 
through  (e).  Therefore,  we  are  no  longer  using 
the  actuarial  capital  cost  model  (described  in 
Appendix  B  of  August  1,  2001  final  rule  (66 
FR  40099)).  We  modeled  payments  for  each 
hospital  by  multiplying  the  Federal  rate  by 
the  GAF  and  the  hospital's  case-mix.  We  dien 
added  estimated  payments  for  indirect 
medical  education,  disproportionate  share, 
large  urban  add-on,  and  outliers,  if 
applicable.  For  purposes  of  this  impact 
analysis,  the  model  includes  the  following 
assumptions: 

•  We  estimate  that  the  Medicare  case-mix 
index  would  increase  by  1.01505  percent  in 
FY  2003  and  would  increase  by  1.02010 
percent  in  FY  2004. 

•  We  estimate  that  the  Medicare 
discharges  will  be  14,288,000  in  FY  2003  and 
14,507,000  in  FY  2004  for  a  1.5  percent 
increase  from  FY  2003  to  FY  2004. 

•  The  Federal  capital  rate  was  updated 
beginning  in  FY  1996  by  an  analytical 
framework  that  considers  changes  in  the 
prices  associated  with  capital-related  costs 
and  adjustments  to  account  for  forecast  error, 
changes  in  the  case-mix  index,  allowable 
changes  in  intensity,  and  other  factors.  The 
proposed  FY  2004  update  is  0.7  percent  [see 
section  III.  A.  1. a.  of  the  Addendum  to  this 
proposed  rule). 

•  In  addition  to  the  proposed  FY  2004 
update  factor,  the  proposed  FY  2004  Federal 
rate  was  calculated  based  on  a  GAF/DRC 
budget  neutrality  factor  of  1.0038,  an  outlier 
adjustment  factor  of  0.9455,  and  a  (special) 
exceptions  adjustment  factor  of  0.9995. 

2.  Results 

In  the  past,  in  this  impact  section  we 
presented  the  redistributive  effects  that  were 
expected  to  occur  between  "hold-harmless" 


hospitals  and  "fully  prospective"  hospitals 
and  a  cross-sectional  summary  of  hospital 
groupings  by  the  capital  prospective  payment 
system  transition  period  payment 
methodology.  We  are  no  longer  including 
this  information  since  all  hospitals  (except 
new  hospitals  under  §  412.324(b)  and  under 
§  412.304(c)(2))  are  paid  100  percent  of  the 
Federal  rate  in  FY  2004. 

We  used  the  actuarial  model  described 
above  to  estimate  the  potential  impact  of  our 
proposed  changes  for  FY  2004  on  total 
capital  payments  per  case,  using  a  universe 
of  3,922  hospitals.  As  described  above,  the 
individual  hospital  payment  parameters  are 
taken  from  the  best  available  data,  including 
the  December  2002  update  of  the  FY  2002 
MedPAR  file,  the  December  2002  update  to 
the  Provider-Specific  File,  and  the  most 
recent  cost  report  data  from  the  December 
2002  update  of  HCRIS.  In  Table  HI,  we 
present  a  comparison  of  total  payments  per 
case  for  FY  2003  compared  to  FY  2004  based 
on  the  proposed  FY  2004  payment  policies. 
Colunm  2  shows  estimates  of  payments  per 
case  under  our  model  for  FY  2003.  Column 
3  shows  estimates  of  payments  per  case 
under  our  model  for  FY  2004.  Colunm  4 
shows  the  total  percentage  change  in 
payments  from  FY  2003  to  FY  2004.  The 
change  represented  in  Column  4  inqludes  the 
0.7  percent  update  to  the  Federal  rate,  a 
1.02010  percent  increase  in  case-mix, 
changes  in  the  adjustments  to  the  Federal 
rate  (for  example,  the  effect  of  the  new 
hospital  wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications  by 
the  MGCRB,  as  well  as  changes  in  special 
exception  payments.  The  comparisons  are 
provided  by:  (1)  Geographic  location;  (2) 
region;  and  (3)  payment  classification. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can  be 
expected  to  increase  1.0  percent  in  FY  2004. 
Our  comparison  by  geographic  location 
shows  an  overall  increase  in  payments  to 
hospitals  in  all  areas.  This  comparison  edso 
shows  that  urban  and  rural  hospitals  will 
experience  different  rates  of  increase  in 
capital  paynients  per  case  (0.9  percent  and 
1.5  percent,  respectively).  This  differeni^  is 
due  to  a  projection  that  rural  hospitals  will 
experience  a  larger  increase  in  the  GAF  due 
to  recletssifications  frt)m  rural  to  urban  and  a 
slightly  larger  increase  in  DSH  and  IME 
payments  from  FY  2003  to  FY  2004 
compared  to  urban  hospitals. 


All  regions  are  estimated  to  receive  an 
increase  in  total  capital  payments  per  case. 
Changes  by  region  vary  from  a  minimum 
increase  of  0.4  percent  (Middle  Atlantic 
urban  region)  to  a  maximum  increase  of  2.1 
percent  (New  England  rural  region). 
Hospitals  located  in  Puerto  Rico  are  expected 
to  experience  an  increase  in  total  capital 
payments  per  case  of  1.3  percent. 

By  type  of  ownership,  government 
hospitals  are  projected  to  have  the  largest  rate 
of  increase  of  total  payment  changes  (1.2 
percent).  Similarly,  payments  to  voluntary 
hospitals  will  increase  1.0  percent,  while 
payments  to  proprietary  hospitals  will 
increase  0.9  percent. 

Section  1886(d)(10)  of  the  Act  established 
the  MGCRB.  Hospitals  may. apply  for 
reclassification  for  purposes  of  the 
standctrdized  amoimt,  wage  index,  or  both. 
Although  the  Federal  capital  rate  is  not, 
affected,  a  hospital's  geographic  classification 
for  purposes  of  the  operating  standardized 
amount  does  affect  a  hospital's  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the  disproportionate 
share  adjustment  for  urban  hospitals  with 
100  or  more  beds.  Reclassification  for  wage 
index  purposes  also  affects  the  geographic 
adjustment  factor,  since  that  factor  is 
constructed  from  the  hospital  wage  index. 

To  present  the  effects  of  the  hospitals  being 
reclassified  for  FY  2004  compared  to  the 
effects  of  reclassification  for  FY  2003,  we 
show  the  average  payment  percentage 
increase  for  hospitals  reclassified  in  each 
fiscal  year  and  in  total.  The  reclassified 
groups  are  compared  to  all  other 
nonreclassified  hospitals.  These  categories 
are  further  identified  by  urban  and  rural 
designation. 

Hospitals  reclassified  for  FY  2004  as  a 
whole  are  projected  to  experience  a  1.7 
percent  increase  in  payments.  Payments  to 
nonreclassified  hospitals  would  increase 
almost  half  as  much  (0.9  percent)  as 
reclassified  hospitals,  overall.  Hospitals 
reclassified  during  both  FY  2003  and  FY 
2004  are  projected  to  receive  an  increase  in 
payments  of  1.4  percent.  Hospitals 
reclassified  during  FY  2004  only  are 
projected  to  receive  an  increase  in  payments 
of  4.9  percent.  This  increase  is  primarily  due 
to  changes  in  the  GAF  (wage  index). 


Table  III.— Comparison  of  Total  Payments  Per  Case 

[FY  2003  payments  compared  to  proposed  FY  2004  payments] 


Number  of 
hospitals 


Average  FY 

2003  pay- 
ments/case 

Average  FY 
2004  pay- 
ments/case 

706 

713 

808 

815 

693 

700 

476 

483 

758 

765 

529 

535 

643 

649 

728 

735 

809 

817 

959 

967 

476 

483 

Change 


By  Geographic  Location: 

All  hospitals  

Large  urt}an  areas  (populations  over  1  million)  

Other  urt}an  areas  (populations  of  1  million  of  fewer) 

Rural  areas  

Urt)an  hospitals 

0-99  beds 

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds 

Rural  hospitals „... 


3.922 

1,420 

1,041 

1,461 

2,461 

549 

884 

501 

373 

154 

1.461 


1.0 

0.9' 

1.0 

1.5 

0.9 

1.0 

1.0 

0J9 

1.1 

OA 

.15 
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Table  III.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  2003  payments  compared  to  proposed  FY  2004  payments] 


0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds "".ZZ"!" 

200  or  more  beds 

By  Region: 

Urban  by  Region  , 

New  England  ' 

Middle  Atlantic  "'!!1""."1"!!!!!!^ 

South  Atlantic  !.."""!1""."1" 

East  North  Central !!Z!.."1""!!!.."!."!."!!!!! 

East  South  Central  '.'""" 

West  North  Central 1!!!!!!!I!"!!!!!"!!!!"!"! ' 

West  South  Central  ."!!!""!!!!!!!.."!!!!!!! 

Mountain ]^^ 

Pacific 

Puerto  Rico ; "  _" 

Rural  by  Region ; !!!!!!!!!!!!.."!!!!!!!"! 

New  England  _ 

Middle  Atlantic  "."!!."!."!."." 

South  Atlantic  1"!!."a."!'!!"!."!.. 

East  North  Central !.."!!!.!."!!.""!."!! 

East  South  Central  " 

West  North  Central !!!1"!!."!I 

West  South  Central  !!!!ZZ!!""Z"! 

Mountain  '"..!!."!!!!" 

Pacific  """.."!"!.""!""""."!!! 

By  Payment  Classification: 

All  hospitals  

Large  urtan  areas  (populations  over  1  million)  

Other  urt>an  areas  (populations  of  1  million  of  fewer)  !!!"!."!"! 

Rural  areas  

Teaching  Status:. 

Non-teaching  

Fewer  than  100  Residents  '"^"^""1 

100  or  more  Residents 

Urban  DSH: 

100  or  more  beds „ 

Less  than  100  beds  

Rural  DSH: 

Sole  Community  (SCH/EACH) 

Referral  Center  (RRC/EACH)  "!!!."!." 

Other  Rural: 

100  or  more  beds 

Less  than  100  beds  ""|[" 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH  

Teaching  and  no  DSH "..""!!!!."."!!!"^. 

No  teaching  and  DSH  "."!!!!.."!!! 

No  teaching  and  no  DSH 

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC/EACH  

SCH/EACH  ZZ"""Z""Z'. 

Medicare-dependent  hospitals  (MDH) 

SCH,  RRC  and  EACH Z"""!.'""! 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Review 
Board: 
Reclassification  Status  During  FY2003  and  FY2004: 

Reclassified  During  Both  FY2003  and  FY2004  

Reclassified  During  FY2004  Only 

Reclassified  During  FY2003  Only """.' 

FY2004  Reclassifications: 

All  Reclassified  Hospitals 

All  Nonreclassified  Hospitals 

All  Urt)an  Reclassified  Hospitals 

Urban  Nonreclassified  Hospitals 

All  Reclassified  Rural  Hospitals  

Rural  Nonreclassified  Hospitals  


Number  of 
hospitals 


659 

469 

198 

70 

65 

2,461 
131 
386 

356 
409 
152 
168 
303 
119 
393 

44 
1,461 

38 

66 
218 
195 
229 
248 
263 
117 

82 

3,922 

1,497 

972 

1,453 

2,829 
857 
236 

1,373 
258 

476 
161- 

72 
301 

762 
264 
869 
574 

495 
148 
482 
250 
78 


562 


43 


Average  FY 
2003  pay- 
ments/case 


390 
440 
483 
524 
594 

758 
808 
851 
724 
726 
684 
732 
711 
732 
893 
317 
476 
591 
500 
490 
490 
435 
468 
426 
506 
564 

706 
799 
697 
474 

580 

733 

1,074 

798 
528 

417 
546 

447 
405 

876 
766 
644 
627 

426 
554 
437 
394 
540 


621 
600 
601 


630 

619 

3.258 

723 

131 

815 

2.299 

756 

499 

528 

959 

410 

Average  FY 
2004  pay- 
mentsA:ase 


Change 


396 
446 
488 
530 
606 

765 

820 

854 

729 

734 

695 

741 

715 

744 

904 

322 

483 

603 

506 

496 

497 

443 

477 

432 

511 

574 

713 
807 
703 
479 

586 

741 

1,083 

806 
531 

423 
553 

448 
410 

885 
774 
650 
634 

430 
561 


400 
546 


629 
630 
575 

630 
729 


763 
537 
414 


1.« 
1.4 

1.2 
1.3 
2.0 

0.9 
1.5 
0.4 
0.8 
1.0 
1.6 
1.3 
0.6 
1.6 
1.2 
13 
1.5 
2.1 
1.0 
1.2 
1.6 
1.6 
1.9 
1.5 
0.9 
1.7 

t.O 

1.0 
0.9 
1.2 

1.0 
1.1 
0.8 

1.0 
0.7 

1.5 
1.2 

0.3 
1.3 

1.0 
1.0 
0.8 
1.1 

0.8 
1.2 
1.4 
1.6 
1.2 


1.4 

4.9 

-4.2 

1.7 
0.9 
1.6 
0.9 
1.8 
0.9 
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Table  III.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  2003  payments  compared  to  proposed  FY  2004  payments] 


Other  Reclassified  Hospitals  (Section  1886(D)(8)(B)) 
Type  of  Ownership: 

Voluntary  

Proprietary  

Government 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 

25-50  

50-65 : 

Over  65 


Number  of 
hospitals 


34 

2,404 
674 
813 

291 
1.529 
1,645 

446 


Average  FY 
2003  pay- 
ments/case 


486 

719 
691 
645 

901 
804 
615 
556 


Average  FY 
2004  pay- 
ments/case 


472 

726 
697 
652 

914 
812 
621 
561 


Change 


2.8 

1.0 
0.9 
1.2 

1.4 
0.9 
1.0 
1.0 


Appendix  B:  Reconimendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Pajrment  for  Inpatient  Hospital 
Services 

I.  Background 

Section  1886(e)(4)(A)  of  the  Act  requires 
that  the  Secretary,  taking  into  consideration 
die  recommendations  of  the  Medicare 
Payment  Advisory  Ckimmission  (Med? AC), 
recommend  update  factors  for  inpatient 
hospital  services  for  each  fiscal  year  that  take 
into  account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  Under  section  1886(e)(5)  of  the  Act, 
we  are  required  to  publish  the  proposed 
update  factors  recommended  under  section 
1886(e)(4)  of  the  Act  in  this  proposed  rule, 
and  the  final  update  factors  recommended  by 
the  Secretary  in  the  final  rule.  Accordingly, 
this  Appendix  provides  the 
reconomendations  of  appropriate  update 
foctors  for  the  IPPS  standardized  amounts, 
the  hospital-specific  rates  for  SCHs  and 
MDHs,  and  the  rate-of- increase  limits  for 
hospitals  and  hospitals  imits  excluded  from 
the  IPPS.  We  also  discuss  our  update 
framework  and  respond  to  MedPAC's 
recommendations  concerning  the  update 
factors. 

n.  Secretary's  RecommendatioDS 

Section  1886(b)(3)(B)(i)(XIX)  of  the  Act  sets 
the  FY  2004  percentage  increase  in  the 
operating  cost  standardized  amounts  equal  to 
the  rate  of  increase  in  the  hospital  market 
basket  for  IPPS  hospitals  in  all  areas.  Based 
on  the  Office  of  the  Actuary's  first  quarter 
2003  forecast  of  the  FY  2004  market  basket 
increase,  the  proposed  update  to  the 
standardized  amounts  is  3.5  percent  (that  is, 
the  market  basket  rate  of  increase)  for 
hospitals  in  both  large  urban  and  other  areas. 

Section  1886(b)(3)(B)(iv)  of  the  Act  sets  the 
FY  2004  percentage  increase  in  the  hospital- 
specific  rates  applicable  to  SCHs  and  MDHs 
equal  to  the  rate  set  forth  in  section 
1886(b)(3)(B)(i)  of  the  Act  (that  is,  the  same 
update  factor  as  all  other  hospitals  subject  to 
the  IPPS,  or  the  rate  of  increase  in  the  market 
basket).  Therefore,  the  proposed  update  to 
the  hospital-specific  rate  applicable  to  SCHs 
and  MDHs  is  also  3.5  percent. 

Under  section  1886(b)(3)(B)(ii)  of  the  Act, 
the  FY  2004  percentage  increase  in  the  rate- 


of-increase  limits  for  hospitals  and  hospital 
units  excluded  from  the  IPPS  (psychiatric 
hospitals  and  units,  rehabilitation  hospitals 
aad  units  (now  referred  to  as  IRFs),  LTCHs, 
cancer  hospitals,  and  children's  hospitals)  is 
the  market  basket  percentage  increase.  In  the 
past,  hospitals  and  hospital  units  excluded 
from  the  IPPS  have  been  paid  based  on  their 
reasonable  costs  subject  to  limits  as 
established  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA). 
However,  some  of  these  categories  of 
excluded  hospitals  and  units  have  begim  to 
be  paid  under  prospective  payment  systems. 
Hospitals  and  units  that  receive  any  hospital- 
specific  payments  will  have  those  payments 
subject  to  TEFRA  limits  for  FY  2004.  For 
these  hospitals,  the  proposed  update  is  the 
percentage  increase  in  the  excluded  hospital 
market  l^ket  (currently  estimated  at  3.5 
percent). 

IRFs  are  paid  under  the  IRF  PPS  for  cost 
reporting  periods  beginning  on  or  after 
January  1,  2002.  For  cost  reporting  periods 
beginning  during  FY  2004,  the  Federal 
prospective  payment  for  IRFs  is  based  on  100 
percent  of  the  adjusted  Federal  IRF 
prospective  payment  amount,  updated 
annually. 

Effective  for  cost  reporting  periods 
begiiming  during  FY  2003,  LTCHs  are  paid 
under  the  LTCH  PPS  under  which  they 
receive  payment  based  on  a  5-year  transition 
period  (see  the  August  30,  2002  final  rule  (67 
FR  55954)).  An  LTCH  may  elect  to  be  paid 
on  100  percent  of  the  Federal  prospective 
rate  at  the  start  of  any  of  its  cost  reporting 
periods  during  the  5-year  transition  period. 
For  purposes  of  the  update  factor,  the  portion 
of  the  LTCH  PPS  transition  blend  payment 
based  on  reasonable  costs  for  inpatient 
operating  services  is  determined  by  updating 
the  LTCH's  TEFRA  limit  by  the  current 
estimate  of  the  excluded  hospital  market 
basket  (or  3.5  percent). 

m.  Update  Framework 

Consistent  with  current  law,  we  are 
proposing  an  update  recommendation  equal 
to  the  full  market  basket  percentage  increase 
for  the  IPPS  operating  cost  standardized 
amounts  for  FY  2004.  We  also  have  analyzed 
changes  in  hospital  productivity,  scientific 
and  technological  advances,  practice  pattern 
changes,  changes  in  case-mix,  the  effect  of 
reclassification  on  recalibration,  and  forecast 


error  correction.  A  discussion  of  this  analysis 
is  below. 

A.  Productivity 

Service  level  labor  productivity  is  defined 
as  the  ratio  of  total  service  output  to  full-time 
equivalent  employees  (FTEs).  While  we 
recognize  that  productivity  is  a  function  of 
many  variables  (for  example,  labor,  nonlabor 
material,  and  capital  inputs),  we  use  the 
portion  of  productivity  attributed  to  direct 
labor  since  this  update  framework  applies  to 
operating  payment.  To  recognize  that  we  are 
apportioning  the  short-run  output  changes  to 
the  labor  input  and  not  considering  the 
nonlabor  inputs,  we  weight  our  productivity 
measure  by  the  share  of  direct  labor  services 
in  the  market  basket  to  determine  the 
expected  effect  on  cost  per  case. 

Our  recommendation  for  the  service 
productivity  component  is  based  on 
historical  trends  in  productivity  and  total 
output  for  both  the  hospital  industry  and  the 
general  economy,  and  projected  levels  of 
future  hospital  service  output.  MedPAC's 
predecessor,  the  Prospective  Payment 
Assessment  Commission  (ProPAC),  estimated 
cumulative  service  productivity  growth  to  be 
4.9  percent  from  1985  through  1989  or  1.2 
percent  annually.  At  the  same  time,  ProPAC 
estimated  total  output  growth  at  3.4  percent 
aimually,  implying  a  ratio  of  service 
productivity  growth  to  output  growth  of  0.35. 

Absent  a  productivity  measure  specific  to 
Medicare  patients,  we  examined  productivity 
(output  per  hour)  and  output  (gross  domestic 
product)  for  the  economy.  Depending  on  the 
exact  time  period,  armual  changes  in 
productivity  range  from  0.30  to  0.35  percent 
of  the  change  in  output  (that  is,  a  1.0  percent 
increase  in  output  would  be  correlated  with 
a  0.30  percent  to  a  0.35  percent  change  in 
output  per  hour). 

Under  our  framework,  the  recommended 
update  is  based  in  part  on  expected 
productivity — ^that  is,  projected  service 
output  during  the  year,  multiplied  by  the 
historical  ratio  of  service  productivity  to  total 
service  output,  multiplied  by  the  share  of 
direct  labor  in  total  operating  inputs,  as 
calculated  in  the  hospital  market  basket.  This 
method  estimates  an  exp)ected  productivity 
improvement  in  the  same  proportion  to 
expected  total  service  growth  that  has 
occurred  in  the  past  and  assumes  that,  at  a 
minimum,  growth  in  FTEs  changes 
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proportionally  to  the  growth  in  total  service 
output.  Thus,  the  reconmiendation  allows  for 
unit  productivity  to  be  smaller  than  the 
historical  averages  in  years  during  which 
output  growth  is  relatively  low  and  larger  in 
years  during  which  output  growrth  is  higher 
than  the  historical  averages.  Based  on  the 
above  estimates  from  both  the  hospital 
industry  and  the  economy,  we  have  chosen 
to  employ  the  range  of  ratios  of  productivity 
change  to  output  change  of  0.30  to  0.35. 

The  expected  change  in  total  hospital 
service  output  is  the  product  of  projected 
growth  in  total  admissions  (adjusted  for 
outpatient  usage),  projected  real  case-mix 
growth,  expected  quality-enhancing  intensity 
growth,  and  net  of  expected  decline  in 
intensity  due  to  reduction  of  cost-ineffective 
practice.  Case-mix  growth  and  intensity 
numbers  for  Medicare  are  used  as  proxies  for 
those  of  the  total  hospital,  since  case-mix 
increases  (used  in  the  intensity  measure  as 
well)  are  unavailable  for  non-Medicare 
patients.  Normally,  the  expected  FY  2004 
hospital  output  growrth  would  be  simply  the 
sum  of  the  expected  change  in  intensity  (1.0 
percent),  projected  admissions  change  (1.6 
percent),  and  projected  real  case-mix  growth 
(1.0  percent — a  definition  of  real  case  mix 
grourth  appears  below),  or  3.6  percent. 
However,  as  discussed  below  and  in  relation 
to  the  proposed  capital  update,  we  believe 
our  intensity  estimate  is  skewed  by  hospitals' 
charge  data.  Therefore,  we  are  including  only 
the  projected  changes  in  admissions  and  real 
case-mix  in  our  calculation  of  productivity 
gains.  This  results  in  an  estimate  of  2.6 
percent. 

TTie  share  of  direct  labor  services  in  the 
market  basket  (consisting  of  wages,  salaries, 
and  employee  benefits)  is  61.6  percent. 
Multiplying  the  expected  change  in  total 
hospital  service  output  (2.6  percent)  by  the 
ratio  of  historical  service  productivity  change 
to  total  service  growrth  of  0.30  to  0.35  and  by 
the  direct  labor  share  percentage  of  61.6 
provides  our  productivity  stiuidard  of  -0.6  to 
-0.5  percent.  Because  productivity  gains  hold 
down  the  rate  of  increase  in  hospitals'  costs, 
this  factor  is  applied  as  a  negative  offset  to 
the  market  basket  increase. . 


B.  Intensity 

The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
component  accoimts  for  changes  in  the  use 
of  quality-enhancing  services,  changes  in 
within-DRG  severity,  and  expected 
modification  of  practice  patterns  to  remove 
non-cost-effective  services.  Under  the  capital 
IPPS  framework,  we  also  make  an  adjustment 
for  changes  in  intensity.  We  calculate  this 
adjustment  using  the  same  methodology  and 
data  that  are  used  in  the  framework  for  the 
operating  IPPS. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  Medicare  charges  per 
admission,  adjusted  for  price  level  changes 
(the  Consumer  Price  Index  (CPI)  for  hospital 
and  related  services)  and  changes  in  real 
case-mix.  The  use  of  total  chai^  in  the 
calculation  of  the  intensity  fector  makes  it  a 
total  intensity  tactor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  bctor. 

However,  as  discussed  above  in  relation  to 
the  proposed  capital  update,  because  our 
intensity  calculation  relies  heavily  upon 
charge  data  and  we  believe  that  this  charge 
data  may  be  inappropriately  inflated  due  to 
manipulation  of  charges  to  maximize  outlier 
payments,  we  are  proposing  a  0.0  percent 
adjustment  for  intensity  in  FY  2004.  In  past 
fiscal  years  (1996  through  2000)  when  we 
found  intensity  to  be  declining,  we  believed 
a  zero  (rather  then  negative)  intensity 
adjustment  was  appropriate.  Similarly,  we 
believe  that  it  is  appropriate  to  propose  a 
zero  intensity  adjustment  for  FY  2004  until 
we  determine  that  any  increase  in  charges 
can  be  tied  to  intensity,  rather  than  to 
attempts  to  maximize  outlier  payments. 

C.  Change  in  Case-Mix 

Our  analysis  takes  into  account  projected 
changes  in  real  case-mix,  less  the  changes 
attributable  to  improved  coding  practices.  We 
define  real  case-mix  change  as  actual  changes 
in  the  mix  (and  resource  requirements)  of 
Medicare  patients,  as  opposed  to  changes  in 


coding  behavior  that  result  in  assignment  of 
cases  to  higher-weighted  DRGs  but  do  not 
reflect  greater  resource  requirements.  For  our 
FY  2004  update  recommendation,  we  are 
projecting  a  1.0  percent  increase  in  the  case- 
mix  index.  We  do  not  believe  changes  in 
coding  behavior  will  impact  the  overall  case- 
mix  in  FY  2004.  As  such,  for  FY  2004,  we 
estimate  that  real  case-mix  is  equal  to 
projected  change  in  case-mix.  Thus,  we  are 
recommending  a  0.0  percent  adjustment  for 
case- mix. 

a  Effect  of  FY  2002  DRG  Reclassification 
and  Recalibration 

We  estimate  that  DRG  reclassification  and 
recalibration  for  FY  2002  (GROUPER  version 
19.0)  resulted  in  a  0  percent  change  in  the 
case-mix  index  when  compared  with  the 
case-mix  index  that  would  have  resulted  if 
we  had  not  made  the  reclassification  and 
recalibration  changes  to  the  GROUPER 
(version  18.0).  Therefore,  we  are 
recommending  a  0  percent  adjustment  for  the 
effect  of  FY  2002  DRG  reclassification  and 
recalibration. 

E.  Forecast  Error  Correction 

We  make  a  forecast  error  correction  if  the 
actual  market  basket  changes  differ  from  the 
forecasted  market  basket  by  0.25  percentage 
points  or  more.  There  is  a  2-year  lag  l)etween 
the  forecast  and  the  measiuement  of  forecast 
error.  The  estimated  market  basket 
percentage  increase  used  to  update  the  FY 
2002  payment  rates  was  3.3  percent.  Our 
most  recent  data  indicates  the  actual  FY  2002 
increase  was  2.9  percent.  The  resulting 
forecast  error  in  die  FY  2002  market  basket 
rate  of  increase  is  (-0.4)  percentage  points. 
This  overestimate  was  due  largely  to  a  lower- 
than-expected  increase  in  energy  costs  that 
impacted  natural  gas  and  chemical  prices. 
This  follows  consecutive  years  where  the 
market  basket  was  under- forecast  by  0.7 
percentage  points  each  year. 

The  following  is  a  summary  of  the  update 
range  supported  by  our  analyses: 


HHS's  FY  2004  UPDATE  Recommendation 


Market  basket 


Policy  Adjustment  Factors: 

I  Productivity  

Intensity  

Subtotal  

Case-Mix  Adjustment  Factors: 

Projected  Case-Mix  Change  ^ 

Real  Across  DRG  Change 

Subtotal  

Effect  of  FY  2002  DRG  Reclassification  and  Recalibration 

Forecast  Eror  Correction  

TotJil  Recommendation  Update 


MB 


-0.6  to  -0.5 

1.0 

-0.6  to  -0.5 

.0 

-1.0 

1.0 

1.0 

-0.4 

-1.0  to  -0.9 


rV.  MedPAC  Recommendations  for 
Assessing  Payment  Adequacy  and  Updating 
Payments  in  Traditional  Medicare 

In  the  past,  MedPAC  recommended 
specific  adjustments  to  its  update 
recommendation  for  each  of  the  factors 
discussed  under  section  HI.  of  this  Appendix. 


In  its  March  2003  Report  to  Congress, 
MedPAC  assesses  the  adequacy  of  current 
payments  and  costs  and  the  relationship 
between  payments  and  an  appropriate  cost 
base.  MedPAC  stresses  that  the  issue  at  hand 
is  whether  payments  are  too  high  or  too  low, 
and  not  how  they  became  such. 


In  the  first  portion  of  MedPAC's  analysis 
on  the  assessment  of  payment  adequacy,  the 
Commission  reviews  the  relationship 
between  costs  and  ftayments  (typically 
represented  as  a  margin).  Based  on  the  latest 
cost  report  data  available,  MedPAC  estimated 
an  inpatient  Medicare  operating  margin  for 
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FY  2000  of  10.8  percent  (down  from  12.3 
percent  for  FY  1999). 

MedPAC  also  projects  margins  through  FY 
2003,  making  certain  assumptions  about 
changes  in  payments  and  costs.  On  the 
payment  side,  MedPAC  applied  the  annual 
payment  updates  (as  specified  by  law  for  FYs 
2001  through  2003)  and  then  modeled  the 
effects  of  other  policy  changes  that  have 
affected  the  level  of  payments.  On  the  cost 
side,  MedPAC  estimated  the  increases  in  cost 
per  unit  of  output  over  the  same  time  period 
at  the  rate  of  inflation  as  measured  by  the 
applicable  market  basket  index  generated  by 
CMS  adjusted  downward,  anticipating 
improvements  in  productivity.  While  no 
specific  Medicare  inpatient  margin  is 
identified  for  a  calendar  year  beyond  2000, 
MedPAC  projected  an  overall  Medicare 
margin  for  FY  2003  of  3.9  percent  (page  41). 
The  FY  2000  overall  Medicare  margin,  as 
estimated  by  MedPAC,  was  5.0  percent. 


In  addition  to  considering  the  relationship 
between  estimated  payments  and  costs, 
MedPAC  also  considered  the  following  three 
factors  to  assess  whether  current  payments 
are  adequate  (page  42): 

•  Changes  in  access  to  or  quality  of  care; 

•  Changes  in  the  volume  of  services  or 
number  of  providers;  cmd 

•  Change  in  providers'  access  to  capital. 
MedPAC's  assessment  of  aggregate 

Medicare  payments  finds  that  payments  were 
at  least  adequate  as  of  FY  2003. 

MedPAC's  recommendation  related  to 
updating  payments  under  the  IPPS  is  that  the 
Congress  should  increase  the  payment  rates 
for  the  IPPS  by  the  rate  of  increase  in  the 
hospital  market  basket,  less  0.4  percent,  for 
FY  2004.  MedPAC  focuses  on  the  operating 
update  exclusively  because  operating  costs 
account  for  about  92  percent  of  total  hospital 
costs  and  because  the  operating  update  is  of 
most  interest  to  Congress.  Based  on  the 


current  market  basket  estimate  for  FY  2003 
of  3.5  percent,  this  update  would  increase 
Medicare  inpatient  payments  to  hospitals 
covered  by  IPPS  by  3.1  percent. 

Response:  As  described  above,  we  are 
recommending  a  full  market  basket  update 
for  FY  2004  consistent  with  current  law.  We 
believe  this  will  appropriately  balance 
incentives  for  hospitals  to  operate  efficiently 
with  the  need  to  provide  sufficient  payments 
to  maintain  access  to  quality  Ccire  for 
Medicare  beneficiaries. 

Because  the  operating  and  capital 
prospective  payment  systems  remain 
separate,  CMS  continues  to  use  separate 
updates  for  operating  and  capital  payments. 
The  proposed  update  to  the  capital  payment 
rate  is  discussed  in  section  III.  of  the 
Addendum  to  this  proposed  rule. 

[FR  Doc.  03-11966  Filed  5-9-03;  3:51  pm] 
BILUNG  CODE  4120-03-P 
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May  19,  2003 
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The  President 


Notice  of  May  16,  2003— Continuation  of 
the  National  Emergency  With  Respect  to 
Burma 
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The  President 


[FI^  Doc.  03-12722 
FUtd  5-16-03;  12:06  pm] 
Billing  code  3195-01-P 


Presidential  Documents 


Notice  of  May  16,  2003  ' 

Contmuation   of  the   National   Emergency   With   Respect   to 
Burma 


On  May  20,  1997,  the  President  issued  Executive  Order  13047,  certifying 
to  the  Congress  under  section  570(b)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1997  (Public  Law  104- 
208),  that  the  Government  of  Burma  has  committed  large-scale  repression 
of  the  democratic  opposition  in  Burma  after  September  30,  1996,  thereby 
invoking  the  prohibition  on  new  investment  in  Burma  by  United  States 
persons  contained  in  that  section.  The  President  also  declared  a  national 
emergency  to  deal  with  the  threat  posed  to  the  national  security  and  foreign 
policy  of  the  United  States  by  the  actions  and  policies  of  the  Government 
of  Bvuma,  invoking  the  authority,  inter  alia,  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1701  et  seq. 

Because  actions  and  policies  of  the  Government  of  Biuma  continue  to  pose 
an  imusual  and  extraordinary  threat  to  the  national  security  and  foreign 
policy  of  the  United  States,  the  national  emergency  declared  on  May  20, 
1997,  and  the  measures  adopted  on  that  date  to  deal  with  that  emergency 
must  continue  in  effect  beyond  May  20,  2003.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  for  1  year  the  national  emergency  with  respect  to  Burma. 
This  notice  shall  be  published  in  the  Federal  Register  and  transmitted- 
to  the  Congress. 


U^ 


THE  WHITE  HOUSE, 
May  16,  2003. 
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RULES  GOING  INTO 
EFFECT  MAY  19,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (winter)  grown  in — 
Oregon  and  Washington; 
published  4-18-03 

AGRICULTURE 

DEPARTMENT 

Grain  inspection,  Packers 

and  Stockyards 

Administration 

Practice  and  procedure: 
Official  inspection  and 
weighing  services; 
exceptions  to  geographic 
areas;  published  4-18-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semichemical 
pulp  mills;  published  2-18- 
03 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  published  4-18-03 

District  of  Columbia, 
Maryland,  and  Virginia; 
published  4-17-03 

Missouri;  published  3-18-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Federal-State  Joint  Board 
on  Universal  Service — 
National  Exchange  Carrier 
Association,  Inc.; 
changes  to  Board  of 
Directors;  published  4- 
17-03 
Radio  stations;  table  of 
assignments: 

Callfomia;  published  4-28-03 
Colorado  and  Wyoming; 
■  published  4-15-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 


Zinc  gluconate;  published  5- 
19-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  insurance  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Civil  money  penalties; 
investigations 
procedures,  penalties 
imposition,  and 
hearings;  published  4- 
17-03 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Volunteer  community  service 
projects;  published  4-18- 
03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
published  4-14-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Safe  and  suitable  binder  or 
antimicrobial  agent  usage 
in  products  with  standards 
of  identity  or  composition; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10392] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
Pacific  cod;  comments 
due  by  5-27-03; 
published  4-25-03  [FR 
03-10282] 
Caribbean,  Gulf,  and  South 
Atlantk:  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10558) 
Northeastern  United  States 
fisheries — 

Northeast  muttispecies; 
comments  due  by  5-27- 
03;  published  4-24-03 
[FR  03-10163] 


COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2004  FY); 
comments  due  by  5-30- 
03;  published  4-30-03  [FR 
03-10583] 
Trademart<s: 
Madrid  Protocol 
Implementation  Act;  rules 
of  practice — 

intemational  applications 
and  registrations; 
trademark-related  filings; 
comments  due  by  5-27- 
03;  published  3-28-03 
[FR  03-07392] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk)n 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

5-27-03;  published  4-24- 

03  [FR  03-10061] 
California;  comments  due  by 

5-27-03;  published  4-25- 

03  [FR  03-10267] 
Florida;  comments  due  by 

5-27-03;  published  4-24- 

03  [FR  03-10063] 
Idaho  and  Oregon; 

comments  due  by  5-27-     • 

03;  published  4-24-03  [FR 

03-10066] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
California;  comments  due  by 

5-27-03;  published  4-15- 

03  [FR  03-09164] 
Ftorida;  comments  due  by 

5-27-03;  published  4-15- 

03  [FR  03-09165] 
Texas;  comments  due  by  5- 

27-03;  published  4-15-03 

[FR  03-09170] 

FEDERAL  MARITIME 
COMMISSION 

Passenger  vessel  financial 

responsibility: 

Performance  and  casualty 
rules,  Altemative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
amendments;  oral 
comments  and  hearing; 
comments  due  by  5-30- 
03;  published  4-8-03  [FR 
03-08611] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Hampton  Roads,  VA; 
regulated  navigation  area; 
comments  due  by  5-29- 


03;  published  4-29-03  [FR 
03-10214] 
Port  Valdez  and  Valdez 
Nan-ows,  AK;  security 
zone;  comments  due  by 
5-27-03;  published  3-27- 
03  [FR  03-07299] 
Portland  Captain  of  Port 
Zone,  OR;  safety  zones; 
comments  due  by  5-27- 
03;  published  3-27-03  [FR 
03-07300] 
Regattas  and  marine  parades: 
Thunder  on  the  Narows 
boat  races;  comments 
due  by  5-30-03;  published 
3-31-03  [FR  03-07545] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 
Andean  Trade  Promotion  and 
Drug  Eradication  Act; 
implementation;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06867] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
OCS  rights-of-use  and 
easement  and  pipeline 
rights-of-way; 
requirements  revision; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10173] 
Royalty  management: 
Marginal  properties; 
accounting  and  auditing 
relief;  comments  due  by 
5-30-03;  published  3-31- 
03  [FR  03-06703] 
Relief  or  reduction  in  rates; 
deep  gas  provisions; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07353] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclantation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
5-29-03;  pubMshed  4-29- 
03  [FR  03-10533] 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures: 
Assignment  of  Social 
Security  numbers  for 
nonwork  purposes; 
evidence  requirements; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07188] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
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Boeing;  comments  due  by 
,   5-27-03;  published  5-1-03 
I   [FR  03-10727] 

Bombardier,  comments  due 
by  5-29-03;  published  4- 

I  29-03  [FR  03-10235] 

CFM  Intemational; 

j  comments  due  by  5-27- 
03;  published  3-25-03  [FR 

!  03-07003] 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  5-29-03;  published 
4-29-03  [FR  03-10236] 

Pratt  &  Whitney;  comments 
due  by  5-27-03;  published 

I  3-25-03  [FR  03-06997] 

ftolls-Royce  pic;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-07004] 

Textron  Lycoming; 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-06998] 

Airworthiness  standards: 
Special  conditions— 
Learjet  Model  24/25 
Series  airplanes; 
comments  due  by  5-29- 


03;  published  4-29-03 

[FR  03-10450] 
Class  E  airspace;  comments 
due  by  5-29-03;  published 
3-31-03  [FR  03-07663) 

TRANSPORTATION 
DEPARTMENT 

Marltlme  Administration 

Coastwise  trade  laws; 
administrative  waivers  for 
eligible  vessels;  comments 
due  by  5-30-03;  published 
4-30-03  [FR  03-10578) 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Akx>hot;  vitcultural  area 
designations: 

Red  Hill,  Douglas  County, 
OR;  comments  due  by  5- 
27-03;  published  4-24-03 
[FR  03-10095) 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Chronic  lymphocytic 
leukemia;  presumptive 


servk»  connection; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07221] 

UST  OF  PUBUC  LAWS 

This  is  a  corrtinuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk^h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


naraOOS.titml.  Some  laws  may 
not  yet  be  available. 

S.  162/P.L  108-22 

Gila  River  Indian  Community 
Judgment  Fund  Distribution 
Act  of  2003  (May  14,  2003; 
117  Stat.  696) 

Last  List  May  2,  2003 


Public  Laws  Electronic 
Notification  Servic* 
(PENS) 


PENS  is  a  free  electrons  mail 
notification  servk»  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  htpy/ 
listserv.gsa.gov/archives/ 
pubtaws-l.html 

Note:  This  servk:e  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 

nr 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offrce's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$11 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  am  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Resen/ed) (869-050-0000 1-«) 9.00      "Jon.  1,  2003 

3  (1997  Compilation 
and  Parts  100  and 

101) (869-050-00002-4) 32.00      'Jan.  1.2003 

4  (869-050-00003-2) 9.50       Jan.  1,2003 


5  Parts: 

1-699  (869-050-00004-1) 57.00 

700-1199  (869-050-00005-9) 46.00 

1200-£nd,  6(6 

Reserved) (869-050-00006-7) 58.00 

7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-050-00010-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-050-00013-0) 42.00 

900-999 (869-050-00014-8) 57.00 

1000-1199  (869-050-000 15-6) 23.00 

1200-1599  (869-050-00016-4) 58.00 

1600-1899  (869-050-00017-2) 61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949  (869-050-00019-9) 47.00 

1950-1999  (869-050-00020-2) 45.00 

2000-End (869-050-00021-1) 46.00 

8  (869-050-00022-9) 58.00 

9  Parts: 

1-199  (869-050-00023-7) 58.00 

200-End  (869-050-00024-5) 56.00 

10  Parts: 

1-50  (869-050-00025-3) 58.00 

51-199 (869-050-00026-1) 56.00 

200-499 (869-050-00027-0) 44.00 

500-End  (869-O50-O0028-*) 58.00 

11  (869-050-00029-6) 38.00        Jan.  1,  2003 

12  Parts: 

1-199 (869-050-O0030-0) 30.00        Jan.  1,  2003 

20Q-219 (869-050-00031-8) 38.00        Jan.  1,  2003 

220-299 (869-050-00032-6) 58.00        Jan.  1.  2003 

300-499 (869-050-00033-4) 43.00        Jan.  1,  2003 

500-599 (869-050-00034-2) 38.00        Jan.  1,  2003 

600-699 (869-050-00035-1) 54.00        Jan.  1,  2003 

900-End  (869-050-00036-9) 47.00        Jan.  1,  2003 

13  (869-050-00037-7) 47.00        Jan.  1,  2003 


Jan.  1,2003 
Jan.  1,  2003 

Jan.  1,2003 

Jon.  1,  2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1.  2003 
Jan.  1,  2003 
Jan.  1,2003 
"Jan.  1,2003 
Jan.  1.2003 
Jan.  1.2003 
Jan.  1.2003 

Jan.  1,  2003 

Jan,  1,  2003 
Jon.  1,  2003 

Jan.  1.  2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 


TNIs  Stock  Number 

14  Parts: 

1-59  (869-050-00038-5)  . 

60-139 (869-050-00039-3)  . 

140-199 (869-050-00040-7)  . 

200-1199 (869-050-00041-5)  . 

1200-£nd (869-050-00042-3)  . 

15  Parts: 

0-299    ..." (869-050-00043-1)  . 

300-799 (869-050-00044-0)  . 

800-End  (869-05O-O0045-8)  . 

16  Parts: 

0-999  (869-05O-O0046-6)  . 

1000-€nd (869-050-00047-4)  , 

17  Parts: 

1-199  (869-050-00049-1)  . 

200-239 (869-048-00049-6) 

240-£nd  (869-048-00050-0) 

18  Parts: 

1-399  (869-05O-00052-1) 

•40O-End  (869-050-00053-^) 

19  Parts: 

•1-140  (869-050-00054-7) 

141-199 (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parts: 

1-399  (869-048-00056-^) 

400-499 (869-048-00057-7) 

500-End  (869-O48-O0058-5) 

21  Parts: 

1-99  (869-050-00060-1) 

100-169 : (869-048-00060-7) 

170-199  ..•: (869-048-00061-5) 

200-299 (869-048-00062-3) 

300-499 (869-048-00063-1) 

500-599 (869-048-00064-0) 

•600-799  (869-050-00066-1) 

800-1299  (869-048-00066-6) 

•130O-End  (869-050-00068-7) 

22  Parts: 

1-299 (869-048-00068-2) 

300-End  (869-048-00069-1) 

23  (869-048-00070-4) 

24  Parte: 

0-199  (869-048-00071-2) 

200-499 (869-048-00072-1) 

•500-699  (869-050-00074-1) 

700-1699  (869-048-00074-7) 

1700-End (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-O48-00077-1) 

§§1.61-1.169 (869-048-00078-0) 

§§1.170-1.300 (869-050-00080-6) 

§§1.301-1.400 (869-048-00080-1) 

•§§1.401-1.440  (869-05fM)0082-2) 

•§§1.441-1.500 (869-050-00083-1) 

•§§1.501-1.640  (869-050-00084-9) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907 (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086- i) 

§§1.1001-1.1400  (869-048-00087-9) 

§§  1.1401-End  (869-048-00088-7) 

•2-29 (8^9-050-00091-1) 

30-39 (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

•50O-599  (869-050-00096-2) 

•600-End  (869-050-00097-1) 

27  Parte: 

1-199  (869-048-00096-8) 


Price       Revision  Date 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
55.00 
59.00 

62.00 
25.00 

60.00 
56.00 
29.00 

47.00 
60.00 
60.00 

40.00 
46.00 
47.00 
16.00 
29.00 
46.00 
15.00 
56.00 
22.00 

59.00 
43.00 

40.00 

57.00 
47.00 
30.00 
58.00 
29.00 

68.00 

45.00 
58.00 
57.00 
44.00 
61.00 
50.00 
49.00 
57.00 
57.00 
56.00 
58.00 
61.00 
60.00 
39.00 
26.00 
38.00 
57.00 
12.00 
17.00 

61.00 


Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Jon.  1,2003 
Jan.  1,  2003 

Jan.  1,2003 
Jan.  1,2003 
Jon.  1,2003 

Jan.  1,  2003 
Jon.  1,2003 

Apr.  1,2003 
Apr.  1.  200? 
Apr.  1,  2002 

Apr.  1,2003 
Apr.  1,  2003 

Apr.  1,2003 
Apr.  1,  2002 
Apr.  1,  2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,2003 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1.2003 
Apr.  1,  2002 
Apr.  1,2003 

Apr.  1,  2002 
Apr.  1,  2002 

Apr.  1,2002 

Apr.  1,  2002 
Apr.  1,2002 
Apr.  1.2003 
Apr.  1,2002 
Apr.  1,  2002 

Apr.  1,2002 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2003 
Apr.  1,2002 
Apr.  1.  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1.2003 
Apr.  1,  2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
sApr.  1,  2003 
Apr.  1,  2003 

Apr.  1,  2002 


Stocic  Number  Price 

(869-048-00097-6) 13.W 


58.00 
55.00 


THto 

200-£nd  

28  Parts: 

0-42  (869-04W)0098-4) 

43-end  (869-048-00099-2) 

29  Parts:  . 

0-99  (869-048-0010O-O) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-048-00 102-6) 58.W 

900-1899 (869-04M>0 103-4) 35.00 

1900-1910  (§§  1900  to 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9) 29.00 

1926 (869-048-00 107-7) 47.00 

1927-€nd (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3) 

200-699 (869-048-00110-7) 

700-€nd  (869-048-001 1 1-5) 


Vll 


56.00 
47.00 
56.00 

31  Parts: 

0-199  (869-048-00112-3) 35.00 

200-End  (869-048-00113-1) 60.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19  X 

1-39,  Vol.  Ill 16.00 


1-190  (869-048-001 14-0) 

191-399 (869-048-001 15-8) 

400-629 (869-048-00116-6) 

630-699 (869-048-00117-4) 

700-799 (869-O4&-O0 118-2) 

800-End  (869-048-001 19-1) 

33  Parts: 

1-124  (869-048-00120-4) 

125-199 (869-04&-00 121-2) 

200-End (869-048-00122-1) 

34  Parts: 

1-299  (869-048-00123-9)  . 

300-399 (869-048-00124-7)  , 

400-End  (869-048-00125-5)  . 

35  (869-04ft-00I26-3)  . 

36  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-048-00128-0)  . 

300-End  (869-048-00129-8)  . 

37 (869-048-00130-1)  . 

38  Parte: 

0-17  (869-048-00131-0)  . 

18-€nd  (869-048-00132-8)  . 

39  (869-048-00133-6)  . 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 


Revision  Date 
Apr.  1,2002 

July  1,  2002 
July  1,  2002 

•July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,  2002 

•July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,  2002 
July  1,2002 
July  1,2002 

July  1,  2002 
July  1.2902 

2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1.  2002 
July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 

'July  1.2002 

July  I,  2002 
July  I,  2002 
July  1,  2002 


ntte 


stock  Number 


47.00        July  1,  2002 


57.00  July  1,2002 

58.00  July  I,  2002 

40.00  July  1,2002 
40  Parte: 

1-49  (869-048-00134-4) 57.00  July  1,2002 

50-51  (869-048-00135-2) 40.00  July  1,  2002 

52  (5201-52.1018) (869-048-00136-1) 55.00  July  1  2002 

52  (52.1019-End)  (869-048-00137-9) 58.00  July  1  2002 

53-59  (869-048-00138-7) 29.00  July  1,  2002 

60(60.1-£nd)  (869-04ft-00 139-5) 56.00  July  1  2002 

60  (Apps) (869-048-00140-9) 51.00  «July  1,  2002 

61-62  (869-04a-00141-7) 38.00  July  1  2002 

63(63.1-63.599)  (869-048-00142-5) 56.00  July  1  2002 

63(63.600-63.1199)  (869-048-00 14>-3) 46.00  July  1  2002 

63  (63.1200-End)  (869-048-00144-1) 61.00  July  1,  2002 

64-71  (869-048-00145-0) 29.00  July  1,  2002 

72-80  (869-048-00146-8) 59.00  July  1,  2002 

81-85  (869-048-00147-6) 47.00  July  1,  2002 

86(86.1-86:599-^)  (869-048-00148-4) 52.00  «July  1  2002 

86  (86.600-1-End)  (869-048-00149-2) 47.00  July  l' 2002 

87-99  (869-048-00150-6) 57.00  July  1.2002 


100-135 (869-048-00151-4)  .. 

136-149 (869-048-00152-2)  .. 

150-189 (869-048-00153-1)  .. 

190-259 (869-048-00154-9)  .. 

260-265 (869-048-00155-7)  .. 

266-299 (869-048-00156-5)  .. 

300-399 (869-048-00157-3)  .. 

400-424 (869-048-00158-1)  .. 

425-699 (869-048-00159-0)  .. 

700-789 (869-048-00160-3)  .. 

790-End (869-048-00161-1)  .. 

41  Chapters: 

1,  1-1  to  1-10 13,00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 

7  _...    . 

8  

9  

10-17  


Price       Revision  Date 

42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 


14.00 

- : 6.00 

4.50 

13.00 

9.50 

18,  Vol.  I,  Ports  1-5  Mxa 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52 1300 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101 (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-O48-00165-4) 24.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-End  (869-048-00168-9)  .. 

43  Parte: 

1-999  (869-048-00169-7)  .. 

1000-end  (869-048-00170-1)  .. 


56.00 
59.00 
61.00 

47.M 
59.00 


July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,  2002 

3July  1,  1984 

iJUy  1,  1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

}July  1,  1984 

3July  1,  1984 

» July  1,  1984 

sjuly  1,  1984 

July  1,2002 

July  1,2002 

July  1,  2002 

July  1,  2002 

Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1.  2002 


(869-048-00171-9) 47.00       Oct.  1,2002 


45  Parte: 

1-199  ,. (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200-End (869-048-00175-1) 


57.00 
31.00 
47.00 
57.00 


46  Parte: 

1-40  (869-048-00176-0) 44.00 

41-69  (869-048-00177-8) 37.00 

70-89  (869-048-00178-6) 14.00 

90-139 (869-048-00179-4) 42.00 

140-155 (869-048-00180-8) 24.00 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-00182-4) 44.00 

200-499 (869-048-00183-2) 37.00 

500-End  (869-048-00184-1) 24.00 

47  Parts: 

0-19  (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79 (869-048-00188-3)  .. 

80-End  (869-048-00189-1)  .. 


57.00 
45.00 
36.00 
58.00 
57.00 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5) 59.00 

1  (Parts  52-99)  (869-048-00191-3) 47.00 

2  (Parts  201-299) (869-04&-00 192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14 (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parte: 

1-99  (869-048-00197-2) 56.00 

100-185 (869-O48-00198-1) 60.00 

186-199 (869-048-00199-9) 18.00 

200-399 (869-048-00200-6) 61.00 

400-999 (869-048-00201-4) 61.00 

1000-1199  (869-048-00202-2) 25.00 


Oct.  1,2002 

»Oct.  1,2002 

Oct.  1,  2002 

Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
'Oct.  1,2002 
'Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
'Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
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Stock  Number  Price 

(869-O4a-0020>l) 30.00 


50  Parts: 

1-17  (869-048-00204-9) 60.00 

18-199 (869-048-0020S-7) 40.00 

200-599 (869-048-00206-5) 38.00 

600-£nd  (869-048-00207-3) 58.00 


Revision  Date 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 


CFR  Index  and  Findings 
Aids (869-050-00048-2) 59.00        Jan.  1,  2003 


Complete  2003  CFR  set .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing)  290.00 


2003 

2003 
2003 
2002 
2001 


'  Becouse  Title  3  is  an  annual  compilation,  mis  volume  and  all  previous  volumes 
should  be  retained  as  a  permanenl  reference  source. 

2The  July  I,  1985  edition  of  32  CFR  Ports  1-189  contains  o  note  only  for 
Parts  1-39  inclusive.  For  ttte  full  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  ftiree  CFR  volumes  issued  os  of  July  1,  1984,  containing 
those  ports. 

2  The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  confoins  a  note  only 
for  Chopters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulotions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  ttx>se  chapters. 

*  tto  amendments  to  this  volume  were  promulgoted  during  the  period  Jonuory 
1,  2002,  through  January  1,  2003.  The  CFR  volume  issued  as  of  Jonuory  1, 
2002  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  AprB  1,  2001.  The  CFR  volume  issued  as  of  Apry  1,  2000  should 
be  retained. 

^No  amenOtr^iit  to  this  volume  were  promulgated  during  the  period  July 
1,  2000.  through  JJy  l,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained.      ■  % 

•  No  amendrrwnb'  lb  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retoined. 

'No  amendments  to  this  volume  were  promulgoted  during  the  period  October 
1,  2001.  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1,. 
2001  should  be  retained. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Ftogister  is  published  daily  in 
24x  mlcrofictw  format  and  mailed  to 
sut>scrit)ers  ttie  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut}scription,  the  LSA 
(list  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Ftegister  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  tjasis,  is  publistied  in  24x 
microfiche  format  and  ttie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Order  Procwsing  Code 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


I I    I  liiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

.  Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  ordw. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Mayweiiiakeyournaine/addn!ssavailai)letoottaeriiialers?     ^J  I     I 


Please  Choose  Method  of  Payment: 

I I  Checlc  Payable  to  the  .Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       ED  MasterCard  Account 


-n 


Mill 


■  (Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


IIMI 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Docunnents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I   1  ES,  enter  my  subscripdon(s)  as  follows: 


Order  ProcMsmg  Code: 

*6216 


Charge  your  order. 
It'sEatyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


Thetotalcostof  my  orderisS   

International  customers  please  add  25%. 


Price  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  yooriunKAKldnssavalabie  to  other  maiers?      | |   | | 


Please  Choose  Method  of  Payment: 

\    I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 


l-D 


1    1  VISA       1 1  MasterCard  Account 

(Credit  card  expiration  date)                 «yi»r  /i>vf  j>r  / 

Authorizing  signature 

Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


2A)3 


c 


^ 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


^ 

J 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  I  DOCUMENTS 
Wdshington,  DC  20402 

OFFICIAL  BUSINESS 

Per  cjlty  for  Private  Use,  3300 


O      M 


5-20-03 

Vol.  68       No.  97 


Tuesday 
May  20,  2003 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


)L 


>8 


)7 


10 


93 


II 


J 


5-20-03 

VoL  68        No.  97 

P^es  27427-27726 


Tuesday 
May  20,  2003 


n 


Federal  Register /Vol.  68,  No.  97 /Tuesday,  May  20,  2003 


,c,I 


m 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
,    Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http:// 
www.archives.gov/federal_register/. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  fi-om  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/wrww.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.Bpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 
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edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
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including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
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Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities;  proposals, 
I  submissions,  and  approvals,  27518 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service  ■- 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
See  Riu^  Business-Cooperative  Service 
RULES 

Organization,  functions,  and  authority  delegations: 
Revisions,  27431-27450 

Air  Force  Department 

NOTICES 
Privacy  Act: 

Sjystems  of  records,  27540-27545 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Organization,  fimctions,  and  authority  delegations: 

Revisions,  27431-27450 
PROPOSED  RULES 
Plant-related  quarantine,  foreign: 

Sblid  wood  packing  material;  importation,  27480-27491 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

ll 
Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
I  submissions,  and  approvals,  27565-27566 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arizona,  27526 
Hawaii,  27526-27527 
Massachusetts,  27527 
Montana,  27527. 
N^w  York,  27527 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  Jersey,  27460-27462 
Ports  and  waterways  safety: 
Alaska  Marine  Highway  System,  AK;  security  zone, 
I       27469-27471 
Chicago  Captain  of  Port  Zone,  IL;  safety  zones,  27466- 

27469 
Detroit  Captain  of  Port  Zone,  Ml;  safety  zone,  27462 

rke  Michigan — 
Betsie  Bay,  MI;  safety  zone,  27464-27466 
Chicago,  IL;  safety  zone,  27462-27464 
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Drawbridge  operations: 

Florida,  27504-27505 
Regattas  and  marine  parades,  and  drawbridge  operations:    , 

Toledo  Tall  Ships  Parade,  OH,  27498-27501 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  Arbitration  Royalty  Panel  rules  and  procedures: 
Sound  recordings  and  ephemeral  recordings;  digital 
performance  right,  27506-27513 

Defense  Department 

See  Air  Force  Department 

RULES 

Prototype  projects;  transactions  other  than  contracts,  grants, 

or  cooperative  agreements,  27452-27459 
PROPOSED  RULES 

Prototype  projects;  transactions  other  than  contracts,  grants, 

or  cooperative  agreements,  27497-27498 
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submissions,  and  approvals,  27539 
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Potash  Corp.  of  Saskachewan,  Inc.,  27595 
Royal  Hosiery  Co.,  Inc.,  27595 
Sony  Semiconductor,  275£5 
Springs  Industries,  27595 
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Western  Geco.  LLC,  27595-27596 
Willing  B.  Wiie,  27596 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 
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Air  pollutants,  hazardous;  national  emission  standards: 
Integrated  iron  and  steel  manufacturing  facilities,  27645- 
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PROPOSED  RULES 
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territories — 
Maine,  27535 
Reports  and  guidance  documents;  availability,  etc.: 
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Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Mississippi,  27557-27559 
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Receipt  and  status  information,  27559-27563 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export-Import  Banit 

NOTICES 

Meetings: 
Advisory  Committee,  27563 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Dassault,  27450-27452 
PROPOSED  RULES 
Airworthiness  directives: 

Turbomeca  S.A.,  27492-27493 
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Exemption  petitions;  summary  and  disposition,  27618- 
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Reports  and  guidance  documents;  availability,  etc.: 

Electric  and  naturcd  gas  prices;  potential  manipulation; 
fact-finding  investigation,  27554-27555 
Applications,  hearings,  determinations,  etc.: 
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NOTICES 

Enviroiunental  statements;  notice  of  intent: 
Hatillo-Aguadilla  Corridor,  PR,  27625-27626 

Federal  Railroad  Administration 
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Oregon  Transportation  Department,  27627-27628 
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Banks  and  bank  holding  companies: 

Change  in  bank  control,  27564 

Formations,  acquisitions,  and  mergers,  27564-27565 

Permissible  nonbanking  activities,  27565 
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NOTICES 

Comprehensive  conservation  plans;  availability: 
Rhode  Island  National  Refuge  Complex,  RI,  27577 
St.  Catherine  Creek  National  Wildlife  Refuge,  MS,  27576- 
27577 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Endocrinologic  and  Metabolic  Drugs  Advisory 
Committee,  27566 
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Reports  and  guidance  documents;  availability,  etc.: 
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information,  27567-27568 

Foreign-Trade  Zones  Board 
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Applications,  hearings,  determinations,  etc.: 
Illinois,  27527-27528 

Forest  Service 

NOTICES 
Meetings: 

Oregon  Coast  Provincial  Advisory  Committee,  27519 

Resoiuce  Advisory  Committees — 
Modoc  Coimty,  27519 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  27568-27569 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Homeownership  and  Affordable  Lending  Research 
Studies,  27679-27719 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Qualified  retirement  plans;  deemed  IRAs,  27493-27497 


International  Trade  Administration 

NOTICES 
Antidiunping: 
Carbon  steel  butt-weld  pipe  fittings  from — 

Thailand,  27528-27529 
Corrosion-resistant  carbon  steel  flat  products  from- 

China,  27529-27530 
Saccharin  from — 
China,  27530-27533 
Export  trade  certificates  of  review,  27533-27534 


l^bor  Department 

See  Employment  and  Training  Administration 

l^nd  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Atxam  Corp.,  27577 
Closiue  of  public  lands:   . 

California,  27577-27578 


Idaho,  27578 
Opening  of  public  lands: 

Nevada,  27579 

Oregon,  27579 

Wyoming,  27579-27580 
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Nevada,  27580-27581 
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Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  27596 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  27569-27570 
Meetings: 
National  Institute  of  Child  Health  and  Human 

Development,  27572 
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The  President 


Presidential  Documents 


Proclamatioii  7678  of  May  15,  2003 

National  Hurricane  Awareness  Week,  2003 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Destructive  winds,  tornadoes,  torrential  rains,  ocean  water  storm  surges, 
and  flooding  make  hurricanes  one  of  native's  most  extreme  hazards.  As 
hvuricane  season  approaches,  Americans  who  live  in  hiuriccine-prone  areas 
must  prepare  to  help  ensiure  their  safety  and  minimize  damage  to  their 
communities. 

Hurricane  season  officially  begins  June  1  and  continues  through  November 
30.  According  to  the  National  Oceanic  and  Atmospheric  Administration 
(NOAA)  and  the  Federal  Emergency  Management  Agency  (FEMA),  an  average 
of  10  tropical  storms  develop  in  the  Atlantic  Ocean,  Caribbean  Sea,  and 
Gulf  of  Mexico,  and  6  become  hvuricanes  each  year,  hi  the  past  2  years 
alone,  9  tropical  storms  and  1  hurriceme  hit  oiu'  country,  causing  54  deaths 
and  more  than  $6  billion  in  damages.  While  we  cjumot  stop  these  storms 
from  occiuring,  we  can  take  steps  to  limit  om  vulnerability.  Being  aware 
of  the  dangers  of  tropical  storms  and  hurricanes  and  knowing  what  to 
do  to  mitigate  their  devastating  effects  are  oui  best  defenses. 

Federal,  State,  and  local  agencies  across  America  are  working  diligently 
to  prepare  our  communities  for  natural  disasters.  Beginning  this  year,  NOAA's 
hurricane  forecasts  will  look  5  days  into  the  future,  rather  than  3  days. 
This  enhanced  forecasting  ability,  combined  with  efforts  to  improve  \he 
accuracy  of  hurricane  warnings,  enables  coastal  residents  and  emergency 
personnel  to  more  effectively  prepare  for  a  storm's  arrival.  In  addition. 
Federal  agencies  such  as  FEMA  and  organizations  such  as  the  American 
Red  Cross  have  teamed  up  with  State  and  local  agencies,  rescue  and  relief 
organizations,  the  private  sector,  and  the  news  media  to  distribute  informa- 
tion to  the  public  and  coordinate  efforts  before,  during,  and  after  a  tropical 
storm  or  hurricane  has  struck. 

To  help  individuals  prepare  for  an  approaching  tropical  storm  or  hurricane, 
FEMA  recommends  practical  measures,  to  make  sure  that  homes  and  busi- 
nesses are  ready  by  developing  a  plan  for  what  to  do;  securing  loose  objects 
and  protecting  property  by  covering  glass  with  plywood  or  shutters;  and 
creating  a  disaster  supply  kit  with  flashlights,  a  battery-powered  radio,  food 
that  does  not  need  refrigeration,  water,  and  first  aid  supplies.  The  National 
Weather  Service  also  encom-ages  acquiring  a  weather  radio  equipped  with 
the  Specific  Area  Message  Encoder  feature  that  provides  automatic  alerts 
when  important  weather  information  is  issued  for  an  area.  For  more  informa- 
tion on  how  to  prepare  for  the  ravages  of  hazardous  weather,  you  can 
go  to  the  National  Weather  Service  website  at  www.nws.noaa.gov. 

Millions  of  vAmericans  are  at  risk  of  being  personally  affected  by  a  tropical 
storm  or  hurricane.  More  than  one  in  six  Americans  in  the  continental 
United  States  lives  along  the  Eastern  Atlantic  or  Gulf  of  Mexico  coast, 
and  millions  of  tourists  visit  these  areas  annually.  Because  of  the  growing 
populations  in  coastal  areas,  it  is  essential  that  Americans  prepare  for  hurri- 
canes and  other  natural  disasters.  During  National  Hurricane  Awareness 
Week,  we  promote  awareness  of  these  weather  hazards,  organize  our  efforts, 
and  work  to  improve  our  ability  to  endure  and  survive  tropical  storms 
and  hurricanes. 
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NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  18  through  May 
24,  2003,  as  National  Hurricane  Awareness  Week.  I  call  upon  government 
agencies,  private  organizations,  schools,  and  news  media  in  hurricane-prone 
areas  to  share  information  about  hurricane  preparedness  and  response  in 
order  to  help  prevent  storm  damage  and  save  lives.  I  also  call  upon  Americans 
living  in  these  coastal  areas  of  our  Nation  to  use  this  opportunity  to  learn 
more  about  how  to  protect  themselves  against  the  effects  of  hurricanes 
and  tropical  storms. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  hidependence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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Presidential  Documents 


Executive  Order  13302  of  May  15,  2003 

Amending  Executive  Order  13212,  Actions  to  Expedite 
Energy-Related  Projects 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States,  including  section  60133  of  title  49,  United  States 
Code,  and  section  301  of  title  3,  United  States  Code,  it  is  hereby  ordered 
as  follows: 

Section  1.  Amendments  to  Executive  Order  13212.  Executive  Order  13212 
of  May  18,  2001,  as  amended,  is  further  amended  by: 

(a)  in  section  1,  immediately  before  the  period  at  the  end  of  the  section, 
inserting  "and  projects  that  will  strengthen  pipeline  safety"; 

(b)  in  section  2,  after  "energy-related  projects"  inserting  "(including  pipe- 
line safety  projects)";  and 

(c)  revising  section  3  to  read  as  follows: 

"Sec.  3.  Interagency  Task  Force,  (a)  There  is  established,  within  the  Depart- 
ment of  Energy  for  administrative  purposes,  an  interagency  task  force 
(Task  Force)  to  perform  the  following  functions:  (i)  monitor  and  assist 
the  agencies  in  their  efforts  to  expedite  their  reviews  of  permits  or  similar 
actions,  as  necessary,  to  accelerate  the  completion  of  energy-related  projects 
(including  pipeline  safety  projects),  increase  energy  production  emd  con- 
'  servation,  and  improve  the  transmission  of  energy; 

(ii)  monitor  and  assist  agencies  in  setting  up  appropriate  mechanisms 
to  coordinate  Federal,  State,  tribal,  and  local  permitting  in  geographic 
areas  where  increased  permitting  activity  is  expected;  and 

(iii)  perform  the  functions  of  the  interagency  conunittee  for  which  section 
60133  of  title  49,  United  States  Code,  provides. 

(b)(i)  The  Task  Force  shall  consist  exclusively  of  the  following  members: 

(A)  in  the  performance  of  all  Task  Force  functions  set  out  in  sections 
3(a)(i)  and  (ii)  of  this  order,  the  Secretaries  of  State,  the  Treasury,  Defense, 
Agriculture,  Housing  and  Urban  Development,  Commerce,  Transportation, 
the  Interior,  Labor,  Education,  Health  and  Human  Services,  Energy,  and 
Veterans  Affairs,  the  Attorney  General,  the  Administrator  of  the  Environ- 
mental Protection  Agency,  the  Director  of  Central  Intelligence,  the  Adminis- 
trator of  General  Services,  the  Director  of  the  Office  of  Management  and 
Budget,  the  Chairman  of  the  Council  of  Economic  Advisers,  the  Assistant 
to  the  President  for  Domestic  Policy,  the  Assistant  to  the  President  for 
Economic  Policy,  and  such  other  heads  of  agencies  as  the  Chairman  of 
the  Council  on  Environmental  Quality  may  designate;  and 

(B)  in  the  performance  of  the  functions  to  which  section  3(a)(iii)  of 
this  order  refers,  the  officers  listed  in  section  60133(a)(2)(A)-(H)  of  title 
49,  United  States  Code,  and  such  other  representatives  of  Federal  agencies 
with  responsibilities  relating  to  pipeline  repair  projects  as  the  Chairman 
of  the  Council  on  Environmental  Quality  may  designate. 

(ii)  A  member  of  the  Task  Force  may  designate,  to  perform  the  Task 
Force  functions  of  the  member,  a  full-time  officer  or  employee  of  that 
member's  agency  or  office. 

(c)  The  Chairman  of  the  Covmcil  on  Environmental  Quality  shall  chair 
the  Task  Force. 
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(d)  Consultation  in  the  implementatioA  of  this  order  with  State  and 
local  officials  and  other  persons  who  are  not  full-time  or  permanent  part- 
time  employees  of  the  Federal  Government  shall  be  conducted  in  a  manner 
that  ehcits  fully  the  individual  views  of  each  official  or  other  person 
consulted,  without  deliberations  or  efforts  to  achieve  consensus  on  advice 
or  recommendations. 

(e)  This  order  shall  be  implemented  in  a  manner  consistent  with  the 
President's  constitutional  authority  to  supervise  the  unitary  executive 
branch." 

Sec.  2.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  Federal  Government,  and  is  not  intended  to,  and  does 
not,  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at 
law  or  in  equity  by  a  party  against  the  United  States,  its  agencies,  instrumen- 
talities or  entities,  its  officers  or  employees,  or  any  other  person. 


(^ 


THE  WHITE  HOUSE, 
Washington,  May  15,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parts  1, 2,  IS,  and  15f 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 

Revision  of  Delegations  of  Authority 

AGENCY:  Office  of  the  Secretary;  Animal 

and  Plant  Health  Inspection  Service; 

USDA. 

action:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  fi-om  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  of  Agriculture 
(USDA)  principally  to  reflect  changes 
and  additions  to  the  delegations 
required  by  the  Farm  Security  and  Rural 
Investment  Act  of  2002,  (FSRIA);  the 
Public  Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002, 
the  reorganization  of  offices  under  the 
Assistant  Secretary  for  Administration 
and  the  establishment  of  the  Homeland 
Security  Staff;  the  authority  delegated  to 
the  Judicial  Officer  to  act  in  certain 
proceeding  under  the  Plant  Variety 
Protection  Act,  as  amended,  and  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended;  the  Livestock  Mandatory 
Reporting  Act  of  1999;  the  Hass 
Avocado  Promotion,  Research,  and 
Consumer  Information  Act  of  2000; 
section  14  of  the  Watershed  Protection 
and  Flood  Prevention  Act;  and  the 
responsibilities  of  the  United  States 
related  to  activities  of  the  Office 
International  des  Epizooties. 
EFFECTIVE  DATE:  Effective  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Benjamin  Young,  Jr.,  Deputy  Assistant 
General  Coimsel,  Office  of  the  General 
Counsel,  USDA,  1400  Independence 
Avenue.  SW.,  Washington,  DC  20250- 


1415,  (202)  720-5565, 
benjamin.young/^usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Farm  Security  and  Rural  Investment 
Act  of  2002 

The  Secretary  of  Agricultiwe 
previously  delegated  authorities  imder 
the  Farm  Sectuity  and  Riual  Investment 
Act  of  2002,  PubUc  Law  107-171 
(FSRIA)  in  Secretary's  Memorandvun 
(SM)  1030-50  (July  10,  2002).  This  rule 
codifies  those  delegations  as  follows. 

Title  I  of  FSRIA  authorizes  the  use  of 
the  Commodity  Credit  Corporation 
(CCC)  to  implement  a  nimiber  of 
programs  for  producers  of  agricultm-al 
commodities  such  as  wheat,  feed  grains, 
cotton,  rice,  and  oilseeds.  Title  X 
authorizes  CCC  to  implement  a  livestock 
assistance  program  for  producers  who 
have  incmred  losses  as  the  result  of  a 
natiual  disaster.  Since  Congress  has 
routinely  authorized,  on  an  annual 
basis,  the  conduct  by  CCC  of  other 
similar  commodity  and  disaster 
programs  that  consistently  have  been 
delegated  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services, 
the  delegations  in  7  CFR  2.16  and.2.42 
are  amended  to  reflect  the  delegation  of 
authority  to  the  Under  Secretary  for 
Farm  and  Foreign  Services  and  the 
Administrator  of  the  Farm  Service 
Agency,  respectively,  to  implement  all 
CCC-funded  conunodity  programs  that 
provide  assistance  to  producers  of 
agricultural  commodities. 

Additional,  section  1504  of  FSRIA 
expands  the  Dairy  Products  Mandatory 
Reporting  program,  which  requires  the 
collection  and  compilation  of 
information  with  respect  to  prices, 
quantities  sold,  and  inventories  of  dairy 
products  in  order  to  encourage 
competition,  to  include  substantially 
identical  products.  The  delegations  at  7 
CFR  2.21  and  2.68  are  amended  to 
reflect  the  delegation  of  this  authority  to 
the  Under  Secretary  for  Research, 
Education,  and  Economics  and  the 
Administrator  of  the  National 
Agricultural  Statistics  Service, 

Title  n  of  FSRIA  authorizes  the  use  of 
the  Commodity  Credit  Corporation 
(CCC)  to  implement  a  niunber  of  natviral 
resources  conservation  programs.  Since 
Congress  has  routinely  authorized,  on 
an  aimual  basis,  the  conduct  of  CCC  of 
the  same  or  similar  conservation 
programs  that  consistently  have  been 


delegated  to  the  Under  Secretary  for 
Natural  Resoiu-ces  and  Environment,  the 
delegations  in  7  CFR  2.20  and  2.61  are 
amended  to  reflect  the  delegation  of 
authority  to  the  Under  Secretary  for 
Nattual  Resoiuces  and  Environment  and 
the  Chief  of  the  Natural  Resoiuces 
Conservation  Service,  respectively,  to 
implement  CCC-funded  programs  that 
provide  assistance  for  natured  resources 
conservation,  except  as  elsewhere 
delegated. 

Section  3107  of  FSRIA  authorized  the 
President  to  establish  the  McGovem- 
Dole  International  Food  for  Education 
and  Child  Nutrition  Program.  By 
Presidential  Memorandum  dated  March 
11,  2003  (68  FR  12,569  (March  17, 
2003)),  the  President  delegated  the 
authority  to  implement  this  program  to 
the  Secretary  of  Agriculture.  The 
delegations  in  7  CFR  2.16,  2.42,  and 
2.43,  are  amended  to  delegate  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  and  the 
Administrators  of  the  Farm  Service 
Agency  and  the  Foreign  Agricultixral 
Service,  respectively,  the  Secretary's 
authority  to  implement  the  program. 

Section  4125  of  FSRIA  amended  the 
Food  Stamp  Act  to  authorize  a  contract 
or  grant  to  a  nongovernmental 
organization  meeting  specified 
eligibility  requirements  to  gather 
information  on,  and  reconunend, 
innovative  programs  for  addressing 
common  community  problems.  The 
delegations  at  7  CFR  2.21  and  2.66  are 
amended  to  reflect  the  delegation  of  this 
authority  by  an  SM  signed  September 
27,  2002,  to  the  Under  Secretary  for 
Research,  Education,  and  Economics 
and  the  Administrator  of  the 
Cooperative  State,  Research,  Education, 
and  Extensions  Service,  respectively. 

Section  4401  of  FSRIA  amended  title 
IV  of  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996  (PRWORA)  to  restore  Food  Stamp 
Program  eligibility  to  certain  disabled 
aliens,  qualified  alien  children,  and 
qualified  aliens  who  have  resided  in  the 
United  States  for  a  period  of  5  yectrs 
from  their  date  of  entry.  The  delegations 
at  7  CFR  2.19  and  2.57  are  amended  to 
delegate  authority  to  administer  those 
functions  under  PRWORA  relating  to 
the  eligibility  of  aliens  for  benefits 
under  the  domestic  food  assistance- 
programs  to  the  Under  Secretary  for 
Food,  Nutrition,  and  Consumer  Services 
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and  the  Administrator  of  the  Food  and 
Nutrition  Service,  respectively. 

Section  4402  of  FSRIA  directs  the 
Secretary  to  establish  a  Seniors  Fanners' 
Market  Nutrition  Program  (SFMNP)  to 
operate  through  2007.  The  purposes  of 
the  SFMNP  are  to  provide  resources  in 
the  form  of  fresh,  nutritious, 
unprepared,  locally  grown  fruits, 
vegetables  and  herbs  from  farmers' 
markets,  roadside  stands  and 
community  supported  agricultiu'e 
programs  to  low-income  seniors  and  to 
increase  domestic  consumption  of 
agricultiual  commodities  by  expanding 
and  developing  or  aiding  in  the 
development  of  such  outlets.  The 
delegations  at  7  CFR  2.19  and  2.57  are 
amended  to  delegate  authority  to 
administer  the  SFMNP  to  the  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services  and  the 
Administrator  of  the  Food  and  Nutrition 
Service,  respectively. 

The  delegations  of  authority  at  7  CFR 
2.16  and  2.42  are  amended  to  reflect 
that  the  Under  Secretary  for  Farm  and 
Foreign  Agricultiu-al  Services  and  the 
Administrator  of  the  Farm  Service 
Agency  are  delegated  the  responsibility 
to  conduct  studies  and  report  to 
Congress  on  direct  and  guaranteed  loan 
programs  as  required  by  section  5301  of 
FSRIA. 

Title  VI  of  FSRIA  provided  a  number 
of  new  rural  development  program 
authorities  to  the  Secretary.  The 
delegations  at  7  CFR  2.17  are  amended 
to  reflect  delegation  of  these  authorities 
to  the  Under  Secretary  for  Rural 
Development,  and  7  CFR  2.47.  2.48,  and 
2.49  are  amended  to  reflect  the  further 
delegation  of  these  authorities  (with  the 
exception  of  the  Rural  Strategic 
Investment  Program)  to  the 
Administrators  of  the  Rural  Utilities 
Service  (RUS),  Rural  Business- 
Cooperative  Service  (RBS).  and  Rural 
Housing  Service  (RHS),  respectively,  as 
follows:  National  Rural  Development 
Partnership  (RBS),  the  Rm'al  Business 
Divestment  program  (RBS),  the  Rural 
Telework  program  (RHS),  the  Historic 
Bam  Preservation  program  (RHS),  the 
Farm  Workers  Training  Grant  Program 
(RHS),  the  Value-Added  Agricultural 
Product  Market  Development  Grant 
program  (RBS),  the  Agriculture 
Iimovation  Center  Demonstration 
program  (RBS),  and  the  Rural 
Ffrefighters  and  Emergency  Persoimel 
Grant  program  (RHS),  the  Household 
Well- Water  Grant  program  (RUS),  the 
National  Oceanic  and  Atmospheric 
Administration  All-Hazards  Weather 
Radio  Transmitter  Grant  program  (RUS), 
the  SEARCH  Grant  program  (RUS),  and 
the  Grants  for  Water  Systems  for  Rural 
and  Native  Villages  in  Alaska  (RUS). 


Title  VII  of  FSRIA  provided  a  number 
of  new  research,  education,  economics, 
and  extension  authorities  and 
requirements  to  the  Secretary.  The 
delegations  at  7  CFR  2.21  are  amended 
to  reflect  the  delegation  of  these 
authorities  to  the  Under  Secretary  for 
Reserach,  Education,  and  Economics 
(REE),  and  the  delegations  at  7  CFR 
2.65,  2.66,  2.67,  and  2.68,  are  amended 
to  reflect  the  further  delegation  of  these 
authorities  by  the  Under  Secretary  for 
REE  to  the  Administrators  of  the 
Agricultvual  Research  Service  (ARS). 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES), 
Economic  Research  Service  (ERS),  and 
the  National  Agricultxu-al  Statistics 
Service  (NASS),  respectively,  as  follows: 
An  overseas  internship  program  with 
the  Foreign  Agricultural  Service 
(CSREES);  a  competitive  grants  program 
for  special  purpose  scientific  research 
equipment  (CSREES);  authority  for  joint 
administration  of  grant  programs  with 
other  Federal  agencies  (CSREES);  a 
beginning  farmer  and  rancher 
development  program  (CSREES);  a 
program  of  grants  to  colleges  and 
universities  in  insular  areas  for  resident 
instruction  and  distance  education 
(CSREES);  a  program  of  public 
education  regarding  use  of 
biotechnology  in  producing  food  for 
human  consumption  (CSREES);  a 
requirement  to  ensure  organic 
agricultural  product  information  is 
included  in  agricultvual  production  and 
marketing  data  (NASS);  a  program  of 
grants  to  the  Girl  Scouts  of  the  United 
States  of  America,  the  Boy  Scouts  of 
America,  National  4-H  Council  and  the 
National  Future  Farmers  of  America 
Organization  (CSREES);  authority  to 
terminate  the  Federal  personnel 
appointments  of  certain  State  extension 
employees  holding  joint  Federal-State 
employment  appointments  (CSREES);  a 
requirement  for  the  inclusion  of  certain 
data  in  estimates  of  net  farm  income 
(ERS);  and  a  broad  authority,  using  any 
legal  authority  available  to  the 
Secretary,  to  carry  out  agriciUtural 
research,  education,  and  extension 
activities  to  counter  chemical  or 
biological  terrorism  and  enhance  the 
biosecurity  of  the  United  States 
(CSREES).  Additionally,  a  grant  program 
regarding  certain  diseases  of  wheat  and 
barley  was  expanded  to  include  diseases 
of  triticale,  specifically  Tilletia  Indica 
and  related  fungi  (ARS). 

Title  Vn  of  FSRIA  also  included  an 
authorization  for  establishment  of  a 
Senior  Scientific  Research  Service  that 
has  been  delegated  through  the 
Assistant  Secretary  for  Administration 


to  tlie  Office  of  Human  Resources 
Management. 

Title  IX  of  FSRIA  authorizes  several 
new  programs  related  to  energy.  The 
delegations  at  7  CFR  2.29  are  amended 
to  reflect  the  delegation  of  authority  to 
the  Chief  Economist  to  develop 
guidelines  and  establish  a  voluntary 
labeling  program  for  the  Biobased 
Products  Federal  Procurement  Program 
and  to  administer  the  Biodiesel  Fuel 
Education  grants  program.  7  CFR  2.29  is 
also  amended  to  reflect  the  delegation  to 
the  Chief  Economist  of  responsibility  for 
entering  into  a  memorandum  of 
understanding  with  the  Secretary  of 
Energy  regarding  hydrogen  and  fuel  cell 
technology  programs  for  rural 
communities  and  agricultural 
producers,  and  that  responsibility  is 
further  delegated  by  the  Chief 
Economist  to  the  Director,  Office  of 
Energy  Policy  and  New  Uses  by 
amendment  of  7  CFR  2.73. 

The  delegations  at  7  CFR  2.17  are 
amended  to  reflect  the  delegation  of 
authority  to  the  Under  Secretary  for 
Rural  Development  to  administer  the 
Renewable  Energy  System  and  Energy 
Efficiency  Improvements  program,  the 
Biorefinery  Development  Grant 
program,  and  the  Energy  Audit  and 
Renewable  Energy  Development 
Program,  and  7  CFR  2.48  is  further 
amended  to  reflect  delegation  of  the 
Renewable  Energy  Systems  and  Energy 
Efficiency  Improvements  program  to  the 
Administrator  of  RBS. 

The  delegations  at  7  CFR  2.21  and 
2.66  are  amended  to  reflect  the 
delegation  of  authority  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics  and  the  Administrator  of 
CSREES  to  carry  out  a  program  of 
cooperative  research  and  extension 
projects  on  carbon  cycling  and 
greenhouse  gas  exchanges  from 
agriculture. 

Title  X,  Subtitle  E  of  FSRIA,  titled  the 
"Animal  Health  Protection  Act," 
updates  and  consolidates  a  number  of 
animal  health  statutes.  Section  10504  of 
FSRIA  authorizes  the  Secretary  to 
develop  a  program  to  maintain  in  all 
regions  of  the  United  States  a  sufficient 
number  of  Federal  and  State 
veterinarians  who  are  well  trained  in 
recognition  and  diagnosis  of  exotic  and 
endemic  animal  diseases.  The 
delegations  at  7  CFR  2.22  and  2.80  are 
amended  to  reflect  the  delegation  of 
authority  to  administer  the  Animal 
Health  Protection  Act  and  the  section 
10504  veterinary  program  to  the  Under 
Secretary  for  Marketing  and  Regulatory 
Programs  and  to  the  Adminisfrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS).  7  CFR  371.4  is 
amended  to  reflect  the  delegation  of  this 


authority  further  bom  the  Administrator 
of  APHIS  to  the  Deputy  Administrator 
for  Veterinary  Services.  Titles  7  and  9  of 
the  Code  of  Federal  Regulations  will  be 
amended  in  a  future  rulemaking  action 
to  add  the  Animal  Health  Protection  Act 
to  authority  citations  and  to  make  any 
other  changes  deemed  necessary  as  a 
result  of  the  enactment  of  this  law. 

Section  10605  of  FSRIA  requires  the 
Secretary  to  establish  a  Farmers'  Market 
Promotion  Program  to  promote  the 
establishment,  expansion,  and 
promotion  of  farmers'  markets,  section 
10606  establishes  a  National  Organic 
Certification  Cost-Share  program  to 
provide  funds  to  assist  organic 
producers  and  handlers  in  obtaining 
certification  under  the  national  organic 
production  program,  and  section  10607 
exempts  producers  of  100  percent 
organic  products  from  assessments 
imder  any  commodity  promotion  law 
for  any  agricultiual  commodity 
produced  on  a  certified  organic  farm. 
The  delegations  at  7  CFR  2.22  and  2.79 
are  amended  to  reflect  the  delegation  of 
these  authorities  to  the  Under  Secretary 
for  Marketing  and  Regulatory  Programs 
and  the  Administrator  of  the 
Agricultural  Marketing  Service, 
respectively. 

Section  10704  authorizes  the 
Secretary  to  establish  the  position  of  the 
Assistant  Secretary  for  Civil  Rights 
(ASCR).  The  Secretary  established  that 
position  by  SM  1030^57  (March  7, 
2003).  Accordingly,  delegations  of 
authority  for  civil  rights  previously 
made  to  the  Assistant  Secretary  for 
Administration  (ASA)  under  7  CFR 
2.24(a)(3)  are  transferred  to  the  ASCR 
and  codified  in  §  2.25,  and  the 
delegations  to  the  Office  of  Civil  Rights, 
currently  at  7  CFR  2.89,  are  transferred 
to  the  ASCR  under  a  new  subpart  R  at 
§  2.300.  Additionally,  conforming 
changes  are  made  in  7  CFR  parts  15  and 
15f  to  reflect  the  transfer  of  authority 
from  the  ASA  to  the  ASCR. 

Section  10805  of  FSRIA  authorizes  a 
program  of  grants  to  the  Food  and 
Agricultural  Policy  Research  Institute. 
The  delegations  at  7  CFR  2.21  and  2.66 
are  amended  to  reflect  the  delegation  of 
this  authority  to  the  Under  Secretary  for 
Research,  Education,  and  Economics 
and  the  Administrator  of  CSREES, 
respectively. 

Section  10808(a)  of  FSRIA  directs  the 
Secretary  of  Agricultvue  to  conduct  an 
education  program  regarding  the 
availability  and  safety  of  processes  and 
treatments  that  eliminate  or 
substantially  reduce  the  level  of 
pathogens  on  meat,  meat  fwod  products, 
poultry,  and  poultry  products.  The 
delegations  at  7  CFR  2.18  and  2.53  are 
amended  to  reflect  the  delegation  of 


authority  for  this  program  to  the  Under 
Secretary  for  Food  Safety  and  the 
Administrator  of  the  Food  Safety  and 
Inspection  Service. 

Section  10816  of  FSRIA  establishes  a 
Country  of  Origin  Labeling  program  that 
requires  retailers  of  specified 
agricultiual  commodities  to  inform 
consumers  of  the  specified  country  of 
origin  of  those  commodities.  The 
delegations  at  7  CFR  2.22  and  2.79  are 
amended  to  reflect  the  delegation  of  this 
authority  to  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs  and 
the  Administrator  of  the  Agricultiual 
Marketing  Service,  respectively. 

Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002 

Title  II,  Subtitle  B,  of  the  Public 
Health  Secm-ity  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002, 
Public  Law  107-188,  authorizes  the 
Secretary  to  regulate  the  possession, 
use,  and  transfer  of  biological  agents 
and  toxins  that  pose  a  severe  threat  to 
plant  or  animal  health,  or  animal  or 
plant  products.  This  authority  was 
delegated  to  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs  and 
authorized  to  be  delegated  further  to  the 
Administrator  of  APHIS  by  SM  1030- 
054  (December  6,  2002).  The  delegations 
at  7  CFR  2.22  and  2.80  are  amended  to 
reflect  the  delegation  of  the  Secretary's 
authority  to  administer  Title  D,  Subtitle 
B,  of  the  Act  to  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs  and 
APHIS.  7  CFR  371.3  and  371.4  is 
amended  to  reflect  the  further 
delegation  of  this  authority  from  the 
Administrator  of  APHIS  to  the  Deputy 
Administrators  of  Plant  Protection  and 
Quarantine  and  Veterinary  Services. 

Trade  Act  of  2002 

Section  141  of  the  Trade  Act  of  2002, 
Public  Law  107-210,  amended  title  11  of 
the  Trade  Act  of  1974  to  authorize  the 
Secretary  of  Agricultiu-e  to  provide 
"Trade  Adjustment  Assistance  for 
Farmers."  Under  this  program,  a  group 
of  agricidtiual  commodity  producers 
may  petition  the  Secretary  for  benefits  if 
the  Secretary  determines  that  prices  for 
the  commodity  produced  by  the  group 
have  declined  by  an  amount  specified  in 
the  statute  and  increases  in  imports 
contributed  importantly  to  the  decline. 
The  delegations  at  7  CFR  2.16  and  2.43 
are  amended  to  delegate  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultiual  Services  and  the 
Administrator,  Foreign  Agricultural 
Services,  respectively,  the  authority  to 
implement  this  new  provision. 


Departmental  Administration 

A  number  of  changes  are  made  to  the 
delegations  of  authority  to  the  Assistant 
Secretary  for  Administration  and  to  the 
offices  that  report  to  him. 

SM  1020-052  (August  15,  2002) 
established  a  new  Homeland  Secmity 
Staff  and  transferred  the  lead 
responsibility  for  hazardous  materials 
management  and  federal  facilities 
enviroiunental  compliance,  previously 
delegated  to  the  Director,  Hazardous 
Materials  Management  Group  (HMMG), 
to  the  ASA  and  under  him,  to  the 
Director  of  the  Office  for  Prociu^ment 
and  Property  Management  (OPPM),  to 
whom  the  HMMG  will  now  report.  The 
delegations  at  7  CFR  2.24,  2.25  (which 
as  noted  above  become  will  now 
become  the  delegation  for  the  ASCR), 
2.32,  and  2.93  are  revised  to  reflect  the 
removal  of  the  HGGM  from  the 
published  delegations  and  to  reflect  the 
division  of  the  security  and  emergency 
plaiuiing  and  response  functions 
formerly  imder  the  ASA  and  OPPM 
between  OPPM  and  a  new  Homeland 
Security  Staff.  The  ASA  and  OPPM  are 
responsible  for  administration  of  the 
Continuity  of  Operations  and  Continuity 
of  Government  plans  and  the 
classification  of  information  and 
administration  of  personnel  security 
functions.  The  Homeland  Seciuity  Staff 
is  delegated  authority  for  providing 
overall  leadership  and  coordination  of 
programs  to  plan  for  and  respond  to 
major  natural  and  terrorist  emergencies 
and  threats. 

The  National  Historic  Preservation 
Act  function  and  Indian  affairs  function 
are  transferred  from  the  Assistant 
Secretary  for  Congressional  Relations  to 
the  ASA. 

The  ASA,  the  Director,  Office  of 
Operations,  are  delegated  authority 
related  to  Department  services  for 
occupational  health  and  related 
functions. 

Responsibility  for  oversight  of  the 
Department  Conflict  Prevention  and 
Resolution  Center  is  transferred  from 
the  Office  of  Planning  and  Coordination 
to  the  Office  of  Hiunan  Resources 
Management  (OHRM). 

Finally,  technical  changes  have  been 
made  to  the  delegations  to  the  ASA  and 
OHRM  to  make  clear  their  authorities  to 
take  adverse  actions  are  redelegable. 

Tudicial  Officer 

This  rule  simplifies  the  language  of 
the  delegation  of  authority  to  the 
Judicial  Officer  and  makes  three 
substantive  changes  to  that  authority. 

Plant  Variety  Protection  Act 

Piu-suant  to  section  63  of  the  Plant 
Variety  Protection  Act  (7  U.S.C.  2443), 
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when  the  Plant  Variety  Protection 
Officers  refuaes  an  application  for  plant 
variety  protection,  the  applicant  may 
appeal  to  the  Secretary  of  Agriculture. 
Effective  December  1,  1977,  the 
Secretary  of  Agriculture  delegated 
authority  to  the  Judicial  Officer  to 
exercise  the  functions  of  the  Secretary  of 
Agriculture  where  an  appeal  is  filed 
under  7  U.S.C.  2443  (42  FR  61029). 
However,  this  delegation  of  authority  is 
not  reflected  in  the  Code  of  Federal 
Regulations.  Accordingly,  this  final  rule 
amends  7  CFR  2.35  to  reflect  the 
Judicial  Officer's  authority  to  act  as  final 
deciding  officer  in  appeals  imder 
section  63  of  the  Plant  Variety 
Protection  Act  (7  U.S.C.  2443). 

Pursuant  to  section  91  of  the  Plant 
Variety  Protection  Act,  as  amended  (7 
U.S.C.  2501),  when  a  person  notifies  the 
Secretary  of  Agriculture  of  facts  which 
may  have  a  hearing  on  the  protectability 
of  a  plant  variety,  the  Secretary  of 
Agriculture  may  cause  the  plant  variety 
protection  to  be  reexamined.  This  final 
rule  delegates  authority  from  the 
Secretary  of  Agriculture  to  the  Judicial 
Officer  to  act  as  final  deciding  officer  in 
reexamination  proceedings  under 
section  91  of  the  Plant  Variety 
Protection  Act,  as  amended  (7  U.S.C. 
2501). 

Agricultural  Adjustment  Act  of  1938 

Pursuant  to  section  359i  of  the 
Agricultiiral  Adjustment  Act  of  1938,  as 
amended  (7  U.S.C.  1359ii),  adversely 
affected  persons  may  appeal  allocations 
of  marketing  allotments  and  arbitrated 
disputes  between  processors  and 
producers  or  groups  of  producers 
regarding  the  sharing  of  processors' 
allocations  to  the  Secretary  of 
Agriculture.  This  final  rule  delegates 
authority  from  the  Secretary  of 
Agriculture  to  the  Judicial  Officer  to  act 
as  final  deciding  officer  in  adjudicatory 
proceedings  under  section  359i  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  (7  U.S.C.  1359ii),  and  to  issue 
rules  of  practice  applicable  to 
proceedings  conducted  pursuant  to 
section  359i  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended  (7 
U.S.C.  1359ii). 

Agricultural  Risk  Protection  Act  of 
2000 

Sections  203(f)  and  253  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(Pub.  L.  106-244)  ("ARPA"), 
respectively,  authorize  programs  for 
Apple  Loans  and  Emergency  Loans  for 
Seed  Producers.  The  delegations  at  7 
CFR  2.16  and  2.42  are  amended  to 
reflect  the  delegation  of  authority  to 
administer  these  programs  to  the  Under 
Secretary  for  Farm  and  Foreign 


Agricultural  Services  and  the 
Administrator  of  the  Farm  Service 
Agency. 

The  V  of  ARPA  authorizes  the 
Secretary  of  Agricultiu'e  to  assess  civil 
penalties  not  to  exceed  $10,000  against 
any  person  who  causes  harm  to,  or 
interferes  with,  an  animal  used  for 
official  inspections  by  the  Department 
of  Agriculture,  and  to  subpoena 
witnesses  and  the  production  of 
documentary  evidence  relating  to 
matters  under  investigation.  The 
delegations  at  7  CFR  2.22,  2.80,  and 
371.3  are  amended  to  reflect  the 
delegation  of  this  authority  to  the  Under 
Secretary  for  Marketing  and  Regulatory 
Programs,  the  Administrator  of  APHIS, 
and  the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine. 

Livestock  Mandatory  Reporting  Act  of 
1999 

The  Livestock  Mandatory  Reporting 
Act  of  1999  (7  U.S.C.  1635-1636(h)) 
established  a  program  requiring 
reporting  of  information  regarding  the 
marketing  of  cattle,  swine,  lambs,  and 
products  of  such  livestock  in  order  to 
provide  producers,  packers,  and  others 
in  the  meirketplace  with  information 
regarding  pricing,  contracting,  and 
supply  and  demand  conditions  for 
livestock  and  livestock  products.  The 
delegations  at  7  CFR  2.22  and  2.79  are 
amended  to  reflect  the  delegation  of  this 
authority  to  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs  and 
the  Administrator  of  the  Agricultural 
Marketing  Service,  respectively. 

Hass  Avocado  Promotion,  Research, 
and  Consumer  Information  Act  of  2000 

The  purpose  of  the  Hass  Avocado 
Promotion,  Research,  and  Consimier 
Information  Act  of  2000  (7  U.S.C.  7801- 
7813)  is  to  establish,  through 
assessments  on  Hass  avocados  sold  by 
producers  and  importers,  a  coordinated 
program  of  promotion,  research, 
industry  information,  and  consimier 
information  to  strengthen  and  expand 
the  domestic  market  for  Hass  avocados. 
The  delegations  at  7  CFR  2.22  and  2.79 
are  amended  to  reflect  the  delegation  of 
this  authority  to  the  Under  Secreteiry  for 
Marketing  and  Regulatory  Programs  and 
the  Administrator  of  the  Agricultural 
Marketing  Service,  respectively. 

Office  International  des  Epizootics 
(OIE) 

The  Office  International  des 
Epizooties  (OIE)  is  the  international 
forum  for  setting  animal  health 
standards,  reporting  global  animal 
situations  and  disease  status,  and 
presenting  guidelines  and 
recommendations  on  sanitary  measures 


relating  to  animal  health.  The  Trade 
Agreement  Act  of  1979,  as  amended  (19 
U.S.C.  2531  et  seq),  gives  the  Secretary 
of  Agriculture  responsibilities  related  to 
international  standau'ds  for  agricidtural 
products,  which  include  animals  and 
animal  products.  Further,  section  491  of 
the  Trade  Agreement  Act  of  1979,  as 
amended  (19  U.S.C.  2578),  requires  the 
President  to  designate  an  agency  to  be 
responsible  for  informing  ^e  public  of 
the  sanitary  and  phytosanitary  (SPS) 
standard-setting  activities  of  each 
international  standard-setting 
organization.  The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845),  designated  the 
Secretary  of  Agriculture  as  the  official 
responsible  for  informing  the  public  of 
the  SPS  standard-setting  activities  of 
certain  international  standard-setting 
organizations,  including  the  OIE. 

The  delegations  at  7  CFR  2.22  and 
2.80  are  amended  to  reflect  the 
delegation  of  authority  for  carrying  out 
responsibilities  of  the  United  States 
related  to  activities  of  the  OIE  to  the 
Under  Secretary  for  Marketing  and 
Regulatory  Programs  and  to  the 
Administrator  of  APHIS.  7  CFR  371.4  is 
amended  to  reflect  the  delegation  of  this 
authority  further  from  the  Administrator 
of  APHIS  to  the  Deputy  Administrator 
for  Veterinary  Services. 

Watershed  Protection  and  Flood 
Prevention  Act 

Section  313  of  the  Grain  Standards 
and  Warehouse  Improvement  Act  of 
2002.  Public  Law  106-472,  added  a  new 
section  14  to  the  Watershed  Protection 
and  Flood  Prevention  Act  (16  U.S.C. 
1012)  authorizing  the  Secretary  to 
provide  technical  and  financial 
assistance  to  sponsoring  organizations 
to  rehabilitate  water  resource  projects 
owned  and  operated  by  the  sponsors 
that  were  installed  under  programs 
administered  by  the  Natural  Resources 
Conservation  Service.  The  delegations  at 
7  CFR  2.20  and  2.61  are  amended  to 
reflect  the  delegation  of  that  authority 
by  SM  1030-049  (January  16,  2002)  to 
the  Under  Secretary  for  Natural 
Resources  and  Environment  and  the 
Chief,  Natural  Resources  Conservation 
Service,  respectively. 

Miscellaneous 

A  number  of  miscellaneous  minor 
changes  have  been  made  to  the 
delegations  for  other  reasons.  The 
delegation  of  authority  in  7  CFR  1.189 
to  take  final  action  in  matters  covered 
by  the  Equal  Access  to  Justice  Act,  5 
U.S.C.  504,  is  revised.  "The  headings  for 
7  CFR  part  2,  subpart  N,  §  2.22,  and 
§  2.80(a)  are  revised  to  reflect  the  change 
in  the  title  of  the  policy  official 
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responsible  for  Marketing  and 
Regulatory  Programs.  The  title  of  this 
position  was  changed  from  "Assistant 
Secretary"  to  "Under  Secretary"  by  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999 
[hih.  L.  105-277).  References  in  7  CFR 
2.22  and  2.80  references  to  statutes 
repealed  by  the  Plant  Protection  Act 
(Title  IV,  Pub.  L.  106-224, 114  Stat.  438, 
7  U.S.C.  7701-7772)  are  removed.  The 
delegations  of  authority  for  outreach 
and  technical  assistance  to  socially 
disadvantaged  farmers  and  ranchers 
under  7  U.S.C.  2279  have  been  revised 
to  reflect  the  fact  that  this  authority  has 
been  removed  fi-om  the  Natiual 
Resources  Conservation  Service,  and 
that  the  authority  to  enter  into  contracts 
and  other  agreements  pursuant  to  7 
U.S.C.  2279  has  been  transferred  from 
the  Assistant  Secretary  for 
Administration  and  Office  of  Outreach 
to  the  Under  Secretary  for  Research, 
Education,  and  Economics  and  the 
Cooperative  State  Research,  Education, 
and  Extension  Service.  The  reservations 
of  authority  by  the  Secretary  in  7  CFR 
2.22(b)(2)  related  to  animal  and  plant 
health  inspection  are  amended  to 
update  the  authority  citations. 

Additional  changes  have  been  made 
to  the  REE  mission  area  delegations  to 
reflect  the  repeal  of  authorities,  to 
consolidate  some  paragraphs,  and  to 
clarify  the  delegation  regarding  the 
Mclntire-Stennis  Cooperative  Forestry 
Program. 

Classification 

Finally,  this  rules  relates  to  internal 
agency  management.  Accordingly, 
pursuant  to  5  U.S.C.  553.  notice  of 
proposed  rulemaking  and  opportunity 
for  comment  are  not  required,  and  this 
rule  may  be  made  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  rule  also  is  exempt  from 
the  provisions  of  Executive  Orders 
12866  and  12988.  This  action  is  not  a 
rule  as  defined  by  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354.  and  the 
Small  Business  Regulatory  Fairness 
Enforcement  Act.  5  U.S.C.  801  et  seq., 
and  thus  is  exempt  from  the  provisions 
of  those  Acts. 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  aeq.). 

List  of  Subjects 

7  CFR  Part  1 

Administrative  practice  and 
procedure,  Authority  delegations 


(Government  agencies).  Equal  access  to 
justice. 

7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

7  CFR  Part  15 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Civil  rights. 
Nondiscrimination. 

7  CFR  Part  15 f 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Civil  rights. 

7  CFR  Part  371 

Authority  delegations  (Government 
agencies). 

■  Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

■  1.  The  authority  for  Part  1  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301,  unless  otherwise 
noted.  Subpart  J  also  issued  under  5  U.S.C. 
504(c)(1). 

■  2.  Revise  §  1.189  to  read  as  follows: 

§  1 .1 89    Delegations  of  authortty. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Secretary  of 
Agricultiu«  delegates  to  the  Judicial 
Officer  authority  to  take  final  action  on 
matters  pertaining  to  the  Act  in 
proceedings  covered  by  these  rules.  The 
Secretary  by  order  may  delegate 
authority  to  take  final  action  on  matters 
pertaining  to  the  Act  in  particular  cases 
to  other  subordinate  officials  or  bodies. 

(b)(1)  The  Secretary  of  Agriculttue 
delegates  to  the  Director  of  the  National 
Appeals  Division  authority  to  take  final 
actions  on  matters  pertaining  to  the  Act 
for  proceedings  imder  7  CFR  part  11. 

(2)  With  respect  to  proceedings 
covered  under  §  1.183(b)(l)(ii)  of  this 
part,  the  Board  of  Contract  Appeals  is 
authorized  by  statute  (41  U.S.C.  607)  to 
take  final  action. 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFRCERS  OF  THE  DEPARTMENT 

■  1.  The  authority  for  Part  2  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953;  3 
CFR  1949-1953  Comp.,  p.  1024.   ., 


Subpart  C — Delegations  of  Authortty  to 
the  Deputy  Secretary,  tt>e  Under 
Secretaries  and  Assistant  Secretaries 

■  2.-3.  Revise  §  2.4  to  read  as  follows: 

§2.4    General  officers. 

The  work  of  the  Department  is  under 
the  supervision  and  control  of  the 
Secretary  who  is  assisted  by  the 
following  general  officers:  the  Deputy 
Secretary,  the  Under  Secretary  for  Farm 
and  Foreign  Agricxiltural  Services;  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development:  the  Under 
Secretary  for  Food  Safety;  the  Under 
Secretary  for  Food,  Nutrition,  and 
Consimier  Services;  the  Under  Secretary 
for  Natural  Resources  and  Environment; 
the  Under  Secretary  for  Research, 
Education,  and  Economics;  the  Under 
Secretary  for  Marketing  and  Regtdatcry 
Programs;  the  Assistant  Secretary  for 
Congressional  Relations;  the  Assistant 
Secretary'  for  Administration;  the 
Assistant  Secretary  for  Civil  Rights;  the 
General  Counsel;  the  Inspector  General; 
the  Chief  Financial  Officer;  the  Chief 
Information  Officer;  the  Judicial  Officer; 
the  Director,  Office  of  Budget  and 
Program  Analysis;  the  Chief  Economist; 
the  Director,  National  Appeals  Division; 
and  the  Director  of  Communications. 

■  4.  Amend  §  2.16  to  add  paragraphs 
(a)(l)(xxv),  (a)(l)(xxvi),  (a)(2)(xiv), 
(a)(2)(xv),  (a)(3)(xliii),  and  (a)(3)(xliv)  to 
read  as  follows: 

§2.16    Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

(a)  *  *  * 

(1)  *  *  * 

(xxv)  Administer  all  programs  of  the 
Commodity  Credit  Corporation  that 
provide  assistance  with  respect  to  the 
production  of  agricultural  commodities, 
including  disaster  assistance  and  the 
domestic  marketing  of  such 
comniodities,  except  as  may  otherwise 
be  reserved  by  the  Secretary  of 
Agriculture. 

(xxvi)  Administer  the  following 
provisions  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  with 
respect  to  functions  otherwise  delegated 
to  the  Under  Secretary  for  Farm  and 
Foreign  Agricultviral  Services: 

(A)  The  equitable  relief  provisions  of 
section  1613  (7  U.S.C.  7996). 

(B)  The  tracking  of  benefits  under 
section  1614  (7  U.S.C.  7997). 

(C)  The  development  of  a  plan  and 
related  report  to  coordinate  land 
retirement  and  agricultiu^  working 
land  conservation  programs  under 
section  2005  (16  U.S.C.  3801  note). 

***** 

(2)*   *   * 

(xiv)  Administer  programs  for  Apple 
Loans  and  Emergency  Loans  for  Seed 


* 
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Producers  under  sections  203(f)  and 
253,  respectively,  of  the  Agricultiu^ 
Risk  Protection  Act  of  2000  (7  U.S.C. 
1421  note.  Pub.  L.  106-224). 

(xv)  Administer  evaluations  of  direct 
and  guaranteed  loan  programs  imder 
section  5301  of  the  Farm  security  and 
Rural  Investment  Act  of  2002  (7  U.S.C. 
1922  note). 
***** 

(3)*    *    * 

(xliii)  Implement  provisions  of  the 
Trade  Act  of  1974  regarding  adjustment 
assistance  for  farmers  (19  U.S.C.  2401- 
2401g)> 

(xliv)  Implement  section  3107  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (7  U.S.C.  1730-1).  expect  for  the 
authority  to  designate  Federal  agencies 
imder  section  3107(d)  that  is  reserved  to 

the  President.  

***** 

■  5.  Amend  §  2.1 7  to  revise  paragraphs 
(a)(20)(iv),  (a)(21)(ii).  (a)(21)(xi),  and 
(a)(22)(i),  and  add  new  paragraphs 
(a)(20)(x),  (a)(21)(xxi),  (a)(21)(xxii), 
(a)(21)(xxiii),  (a)(22)(vi),  (a)(24).  (a)(25). 
and  (a){26)  to  read  as  follows: 

§2.17    Under  Secretary  for  Rural 
Development. 

(a)  *   *   * 

(20)*   *   * 

(iv)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921,  et 
seq.y. 

(A)  Section  306  (7  U.S.C.  1926), 
related  to  water  and  waste  facilities. 

(B)  Section  306A  (7  U.S.C.  1926a). 

(C)  Section  306B  (7  U.S.C.  1926b). 

(D)  Section  306C  (7  U.S.C.  1926c). 

(E)  Section  306D  (7  U.S.C.  1926d). 

(F)  Section  306E  (7  U.S.C.  1926e). 

(G)  Section  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  relaUng  to  assets 
and  programs  related  to  watershed 
facilities,  resoiux:e  and  conservation 
facilities,  and  water  and  waste  facilities. 

(H)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development 

(I)  Section  310B(b)  (7  U.S.C.  1932(b)). 

(J)  Section  310B(i)  (7  U.S.C.  1932(i)), 
relating  to  loans  for  business 
telecommunications  partnerships. 

(K)  Administrative  Provisions  of 
subtitle  D  of  the  consolidated  Farm  and 
Rural  Development  act  relating  to  rural 
utility  activities. 

(L)  Section  379B  (7  U.S.C.  2008p). 
***** 

(x)  Administer  the  SEARCH  Grants  for 
Small  Commimities  Program  (7  U.S.C. 
2009ee  et  seq.) 

(21)*  *  * 

(ii)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921  et  seq.): 


(A)  Section  306(a)(l  10(A)  (7  U.S.C. 
1926(a)(ll)(A)),  relating  to  grants  for 
business  technical  assistance  and 
planning. 

(B)  Section  304(b)  (7  U.S.C.  1924(b)), 
relating  to  small  business  enterprises. 

(C)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  relating  to  assets 
and  programs  related  to  rural 
development. 

(D)  Section  310B  (7  U.S.C.  1932), 
relating  to  nual  industrialization 
assistance,  rural  business  enterprises 
grants  and  nual  technology  and 
cooperative  development  grants. 

(E)  Section  312(b)  (7  U.S.C.  1942(b)), 
relating  to  small  business  enterprises. 

(F)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  rural 
business-cooperative  activities. 

(G)  Section  378  (7  U.S.C.  2008m) 
relating  to  the  National  Rural 
Development  Partnership; 

(H)  Section  384A  et  seq.  (7  U.S.C. 
2009CC  et  seq.)  relating  to  the  Rural 
Business  Investment  Program; 

(I)  Section  385A  et  seq.  (7  U.S.C. 
2009dd  et  seq.)  relating  to  Rural 
Strategic  Investment  Program. 
***** 

(xi)  Administer  the  assets  of  the 
Alternative  Agricultural  Research  and 
Commercialization  Corporation  and  the 
funds  in  the  Alternative  Agricultural 
Research  and  Commercialization  Fund 
in  accordance  with  section  6201  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2000  (note  to  7  U.S.C.  5901 
(repealed)). 
***** 

(xxi)  Administer  the  Value-Added 
Agricultural  Product  Market 
Development  Grant  program  (note  to  7 
U.S.C.  1621). 

(xxii)  Administer  the  Agriculture 
Innovation  Center  Demonstration 
program  (note  to  7  U.S.C.  1621). 

(xxiii)  Administer  the  Renewable 
Energy  System  and  Energy  Efficiency 
Improvements  program  (7  U.S.C.  8106). 

(22)  Related  to  rural  housing,  (i) 
Administer  the  following  under  the 
Consolidated  Farm  and  Rural 
Development  Act  (  7  U.S.C.  1921  et 
sea.): 

(A)  Section  306  (7  U.S.C.  1926), 
except  with  respect  to  financing  for 
water  and  waste  disposal  facilities;  or 
loans  for  rural  electrification  or 
telephone  systems  or  facilities  other 
than  hydroelectric  generating  and 
related  distribution  systems  and 
supplemental  and  supporting  structures 
if  they  are  eligible  for  Rural  Utilities 
Service  financing;  and  financing  for 
grazing  facilities  and  irrigation  and 
drainage  facilities;  and  subsection 
306(a)(ll). 


(B)  Section  309A  (7  U.S.C.  1929a), 
regarding  assets  and  programs  relating 
to  community  facilities. 

(C)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rvual  Development  Act  relating  to  rural 
housing  activities. 

(D)  Section  379  (7  U.S.C.  2008n) 
relating  to  the  Rural  Telework  program; 

(E)  Section  379A  (7  U.S.C.  2008o) 
relating  to  the  Historic  Bam 
Preservation  program;  and 

(F)  Section  379C  (7  U.S.C.  2008q) 
relating  to  the  Farm  Workers  Training 
Grant  program. 
***** 

(vi)  Administer  the  Rural  Firefighters 
and  Emergency  Personnel  Grant 
program  (7  U.S.C.  2655). 

***** 

(24)  Administer  the  Biorefinery 
Development  Grant  program  (7  U.S.C. 
8103). 

(25)  Administer  the  Energy  Audit  and 
Renewable  Energy  Development 
program  (7  U.S.C.  8105). 

(26)  Related  cooperative  agreements. 
Enter  into  cooperative  agreements  with 
other  Federal  agencies.  State  and  local 
governments,  and  any  other 
organizations  or  individuals  to  improve 
the  coordination  and  effectiveness  of 
Federal  programs,  services,  and  actions 
affecting  rural  areas,  including  the 
establishment  and  financing  of 
interagency  groups,  as  long  as  the 
objectives  of  the  agreement  will  serve 
the  mutual  interest  of  the  parties  in 
rural  development  activities  (7  U.S.C. 
2204b{b)(4)). 
***** 

■  6.  Amend  §  2.18  to  revise  paragraphs 
(a)(l)(ii)(F)  and  (G)  and  add  paragraph 
(a)(l)(ii)(H)  to  read  as  follows: 

§  2.1  a    Under  Secretary  for  Food  Safety. 

(a)  *  *  * 
(D*  *  * 
(ii)*  *  * 

(F)  National  Laboratory  Accreditation 
Program  (7  U.S.C.  138-1381)  vyith 
respect  to  laboratories  accredited  only 
for  pesticide  residue  analysis  in  meat 
and  poultry  products; 

(G)  Administer  and  conduct  a  Food 
Safety  Research  Program  (7  U.S.C.  427); 
and 

(H)  Conduct  an  education  program 
regarding  the  availability  and  safety  of 
processes  and  treatments  that  eliminate 
or  substantially  reduce  the  level  of 
pathogens  on  meat,  meat  food  products, 
poultry,  and  poultry  products  (21  U.S.C. 
679b). 
*        *        *   *    *        * 

■  7.  Amend  §  2.19  to  revise  paragraph 
(a){l)(i)  and  add  paragraph  (a)(l)(vi)  to 
read  as  follows: 
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§  2.1 9    Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services. 

(a)  *   *  * 

(D*  *  * 

(i)  Administer  the  following 
legislation: 

(A)  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011-2032). 

(B)  Richard  B.  RusSell  National 
School  Limch  Act,  as  amended  (42 
U.S.C.  1751-1769h),  except 
procurement  of  agricultural 
commodities  and  other  foods  under 
section  thereof. 

(C)  Child  Nutrition  Act  of  1966,  as 
amended  (42  U.S.C.  1771-1790). 

(D)  Sections  933-939  of  the  Food, 
Agricultiu«,  Conservation,  and  Trade 
Act  Amendments  of  1991  (7  U.S.C.  5930 
note). 

(E)  Section  301  of  the  Healthy  Meals 
for  Healthy  Americans  Act  of  1994  (Pub. 
L.  103-448). 

(F)  Section  4402  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (7 
U.S.C.  3007). 
***** 

(vi)  Administer  those  functions  under 
title  rv  of  the  Personal  Responsibility 
and  Work  Opportimity  Reconciliation 
Act  of  1996  (8  U.S.C.  1612)  relating  to 
the  eligibility  of  aliens  for  benefits 
under  the  domestic  food  assistance 
programs. 
***** 

■  8.  Amend  §  2.20  as  follows: 

■  a.  Revise  paragraphs  (a)(3)(iv)(E), 
(a)(3)(xiii),  (a)(3)(xvi),  and  (a)(3)(xviii), 

■  b.  Remove  paragraph  (a)(3)(xLx)  and 
(a)(9), 

■  c.  Redesignate  paragraph  (a)(3)(xx)  as 
(xix)  and  paragraph  (a)(3)(xxii)  as 
paragraph  (a)(3)(xii).  The  revisions  read 
as  follows: 

§2.20    Under  Secretary  for  Natural 
Resources  and  Environment. 

(a)*  *  * 

13)*  *  * 

Jiv)*  *  * 

(E)  The  Watershed  Protection  and 
Flood  Prevention  Program  under  16 
U.S.C.  1001-1010,  including 
rehabilitation  of  water  resoiuce 
structural  measures  construfcted  under 
certain  Department  of  Agriculture 
programs  under  16  U.S.C.  1012,  except 
for  responsibilities  assigned  to  the 
Under  Secretary  for  Rural  Development. 
***** 

(xiii)  Except  as  otherwise  delegated, 
administer  natiual  resources 
conservation  authorities,  including 
authorities  related  to  programs  of  the 
Commodity  Credit  Corporation  that 
provide  assistance  wfth  respect  to 
natural  resources  conservation,  under 
Title  XII  of  the  Food  Security  Act  of 


1985  (the  Act),  as  amended  (16  U.S.C. 
3801  et  seq.),  including  the  follov\ring: 

(A)  Technical  assistance  related  to  the 
conservation  of  highly  erodible  lands 
and  wetlands  pursuant  to  sections 
1211-1223  of  the  Act  (16  U.S.C.  3811- 
3823). 

(B)  Technical  assistance  related  to  the 
Conservation  Reserve  Program 
authorized  by  sections  1231-1235A  of 
the  Act  (16  U.S.C.  3831-3835a). 

(C)  The  Wetlands  Reserve  Program 
and  the  Emergency  Wetlands  Reserve 
Program  authorized  by  sections  1237- 
1237F  of  the  Act  (16  U.S.C.  3837-3837f) 
and  the  Emergency  Supplemental 
Appropriations  for  Relief  from  the 
Major,  Widespread  Flooding  in  the 
Midwest  Act,  Public  Law  103-75. 

(D)  The  Conservation  Security 
Program  authorized  by  sections  1238- 
1238C  (16  U.S.C.  3838-3838C). 

(E)  The  Farmland  Protection  Program 
authorized  by  sections  1238H-1238I  of 
the  Act  (16  U.S.C.  3838h-3838i). 

(F)  The  Farm  Viability  Program 
authorized  by  section  1238J  of  the  Act 
(16  U.S.C.  38'38j). 

(G)  The  Environmental  Easement 
Program  authorized  by  sections  1239- 
1239D  of  the  Act  (16  U.S.C.  3839- 
3839d). 

(H)  The  Environmental  Quality 
Incentives  Program  authorized  by- 
sections  1240-12401  of  the  Act  (16 
U.S.C.  3839aa-3839aa-9). 

(I)  The  conservation  of  private  grazing 
lands  authorized  by  section  1240M  of 
the  Act  (16  U.S.C.  3839bb). 

(J)  The  Wildlife  Habitat  Licentives 
Program  authorized  by  section  1240N  of 
the  Act  (16  U.S.C.  3839bb-l). 

(K)  The  program  for  soil  erosion  and 
sedimentation  control  in  the  Great  Lakes 
basin  authorized  by  section  1240P  of  the 
Act  (16  U.S.C.  3839bb-3). 

(L)  The  delivery  of  technical 
assistance  under  section  1242  of  the  Act 
(16  U.S.C.  3842),  including  the  approval 
of  persons  or  entities  outside  of  USDA 
to  provide  technical  services. 

(M)  The  authority  for  partnerships 
and  cooperation  provided  by  section 
1243  of  the  Act  (16  U.S.C.  3843),  except 
for  responsibilities  assigned  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

(N)  The  incentives  for  beginning 
farmers  and  ranchers  and  Indian  tribes 
and  the  protection  of  certain  proprietary 
information  related  to  natural  resomt:es 
conservation  programs  as  provided  by 
section  1244  of  the  Act  (16  U.S.C.  3844), 
except  for  responsibilities  assigned  to 
the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 
***** 

(xvi)  Administer  the  following 
provisions  of  the  Farm  Security  and 


RiubI  Investment  Act  of  2002  with 
respect  to  functions  otherwise  delegated 
to  the  Under  Secretary  for  Natural 
Resources  and  Environment: 

(A)  The  equitable  relief  provisions  of 
section  1613  (7  U.S.C.  7996). 

(B)  The  tracking  of  benefits  under 
section  1614  (7  U.S.C.  7997). 

(C)  The  development  of  a  plan  and 
related  report  to  coordinate  land 
retirement  and  agricultiual  working 
land  conservation  programs  under 
section  2005  (16  U.S.C.  3801  note). 
***** 

(xviii)  Administer  the  agricultural 
management  assistance  provisions  of 
section  524(b)  of  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1524(b)),  except  for  responsibilities 
assigned  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services. 
***** 

■  9.  Amend  §  2.21  as  follows: 

■  a.  Remove  and  reserve  paragraphs 
(a)(l)(xxvi),  (a)(l)(lxiii),  (a)(l)(lxxxvii). 
(a)(l)(cxxii),  and  (a)(l)(cxlii); 

■  b.  Revise  paragraphs  (a)(l)(x), 
(a)(l)(xxxi),  (a)(l)(xxxv),  (a)(l)(liii). 
(a)(l)(ciii),  (a)(l)(cxli),  (a)(l)(clvii).  and 
(a)(l)(clxiv); 

■  c.  Add  new  paragraphs  (a)(l)(lv), 
(a)(l)(lxxviii),  (a)(l){lxxxii), 
(a)(l)(lxxxiii),  (a)(l)clxxii)  through 
(a)(l)(cbcxxii),  and  (a)(8)(xiv)  through 
{a)(l){xvi);  to  read  as  follows: 

§2.21     Under  Secretary  for  Researcii, 
Education,  and  Economics. 

(a)  *  *   * 

(1)  *  *  * 

(x)  Evaluate,  assess,  and  report  to 
congressional  agriculture  committees  on 
the  merits  of  proposals  for  agricultiu'al 
research  facilities  in  the  States,  and 
ensure  that  each  research  activity 
conducted  by  an  Agricultiu^l  Research 
Service  facility  serves  a  national  or 
multistate  need  (7  U.S.C.  390  et  seq.). 
***** 

(xxvi)  [Removed  and  reserved] 

***** 

(xxxi)  Make  grants  and  enter  into 
contracts  and  other  agreements  for 
outreach  and  technical  assistance  to 
socially  disadvantaged  farmers  and 
ranchers  (7  U.S.C.  2279(a)(3)). 
***** 

(xxxv)  Administer,  in  cooperation 
with  land-grant  colleges  and 
universities  where  applicable,  a  rural 
development  research  and  extension 
program,  a  small  farm  research  and 
extension  program,  and  a  rural  health 
and  safety  education  program  under  the 
Rural  Development  Act  of  1972,  as 
amended  (7  U.S.C.  2661-2667). 
***** 

(liii)  Provide  policy  direction  and 
coordinate  the  Department's  work  with 
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national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultural 
research,  extension,  teaching,  and 
development  activities;  administer  a 
program  of  competitive  grants  for 
collaborative  projects  involving  Federal 
scientists  or  scientists  from  colleges  and 
universities  working  with  scientists  at 
international  agricultiual  research 
centers  in  other  nations  focusing  either 
on  new  technologies  and  programs  for 
increasing  the  production  of  food  and 
fiber  or  training  scientists  and  a  program 
of  competitive  grants  to  colleges  and 
universities  to  strengthen  United  States 
economic  competitiveness  and  to 
promote  international  market 
development;  establish  a  program  in 
coordination  with  the  Foreign 
Agricultiu-al  Service  to  place  interns 
from  United  States  colleges  and 
universities  at  Foreign  Agricultural 
Service  field  offices  overseas;  and 
provide  a  biennial  report  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture.  Nutrition,  and  Forestry 
of  the  Senate  on  efforts  of  the  Federal 
Government  to  coordinate  international 
agricultural  research  within  the  Federal 
Government,  and  to  more  effectively 
link  the  activities  of  domestic  and 
international  agricultural  researchers, 
particularly  researchers  of  the 
Agricultural  Research  Service  (7  U.S.C. 
3291.  3292b). 
***** 

(Iv)  Administer  a  program  of 
competitive  grants  to  colleges  and 
universities  and  State  cooperative 
institutions  for  the  acquisition  of  special 
purpose  scientific  research  equipment 
for  use  in  the  food  and  agricultural 
scien.:es  (7  U.S.C.  3310a). 
***** 

(Ixiii)  [Removed  and  reserved) 
(Ixxviii)  Administer  a  rural  electronic 
commerce  extension  program  through 
grants  to  regional  nu-al  development 
centers  and  competitive  grants  to  land- 
grant  colleges  and  universities  and  to 
colleges  and  universities  (including 
community  colleges)  with  agricultiu-al 
or  rural  development  programs  (7  U.S.C. 
5923). 
***** 

(bcxxii)  AdiTiinister  competitive  grants 
to  support  research  and  extension 
activities  regarding  organically  grown 
and  processed  agricultural  commodities 
(7  U.S.C.  5925b). 

(Ixxxiii)  Facilitate  access,  through  the 
Economic  Research  Service  and  the 
Agricultural  Research  Service 
(including  the  National  Agricultural 
Library),  by  research  and  extensions 
professionals,  farmers,  and  other 


■•■*■ 


interested  persons  in  the  United  States 
to,  and  the  use  by  those  persons  of, 
organic  research  conducted  outside  the 
United  States  (7  U.S.C.  5925d). 

***** 

(Lxxxvii)  (Removed  and  reserved] 

***** 

(ciii)  Administer  a  cooperative 
forestry  program  in  accordance  with  the 
Mclntire-Steimis  Cooperative  Forestry 
Act,  and  administer  a  competitive 
forestrjr',  natural  resources,  and 
environmental  grant  program  (16  U.S.C. 
582A-582A-8). 
***** 

(cxxii)  [Removed  and  reserved] 

***** 

(cxli)  Implement  and  administer  the 
Community  Food  Projects  Program  and 
the  hinovative  Programs  for  Addressing 
Common  Community  Problems 
pursuant  to  the  provisions  of  section  25 
of  the  Food  Stamp  Act  of  1977  (7  U.S.C. 
2034). 

(cxlii)  [Removed  and  reserved] 
***** 

(clvii)  Administer  an  Initiative  for 
Future  Agricultiu^  and  Food  Systems  (7 
U.S.C.  7621). 

***** 

(clxiv)  Administer  grants  to  consgrtia 
of  land-grant  colleges  and  universities  to 
enhance  the  ability  of  the  consortia  to 
carry  out  multi-State  research  projects 
aimed  at  understanding  and  combating 
diseases  of  wheat,  triticale,  and  barley 
caused  by  Fusarium  graminearum  and 
related  fungi  or  Tilletia  indica  and 
related  fungi  (7  U.S.C.  7628). 
***** 

(cbtxii)  Cooperate  with  other  Federal 
agencies  (including  the  National 
Science  Foundation)  in  issuing  joint 
requests  for  proposals,  awarding  grants, 
and  administering  grants  imder  any 
competitive  agricultural  research, 
education,  or  extension  grant  program  (7 
U.S.C.  3319b). 

(clxxiii)  Administer  a  program  of 
competitive  grants,  establish  education 
teams,  and  establish  an  online 
clearinghouse  of  curricula  and  training 
materials  and  programs,  all  for  training, 
education,  outreach,  and  technical 
assistance  initiatives  for  the  benefit  of 
begiiming  farmers  and  ranchers  (7 
U.S.C.  3319f). 

(cbcxiv)  Administer  agricultiual 
research,  education,  and  extension 
activities  (including  through 
competitive  grants),  using  any  authority 
available  to  the  Secretary,  to  reduce  the 
vulnerability  of  the  United  States  food 
and  agricultural  system  to  chemical  or 
biological  attack,  to  continue 
partnerships  with  institutions  of  higher 
education  and  other  institutions  to  help 


form  stable,  long-term  programs  to 
enhance  the  biosecurity  of  the  United 
States,  to  make  competitive  grants  to 
universities  and  qualified  research 
institutions  for  research  on 
counterbioterrorsims,  and  to  coimter  or 
othenvise  respond  to  chemical  or  " 
biological  attack  (7  U.S.C.  3351). 

(clxxv)  Administer  a  program  of 
competitive  grants  to  colleges  and 
universities  for  expansion  and  security 
upgrades  to  enhance  the  security  of 
agriculture  against  bioterrorism  threats 
(7  U.S.C.  3352). 

(clxxvi)  Administer  programs  for 
distance  education  grants  and  resident 
instruction  grants  to  eligible  institutions 
in  insular  areas  that  have  demonstrable 
capacity  to  carry  out  teaching  and 
extension  programs  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3361- 
3363). 

(clxxvii)  Develop  and  implement  a 
program  to  communicate  with  the 
public  regarding  the  use  of 
biotechnology  in  producing  food  for 
human  consumption  (7  U.S.C.  5921a). 

(cbcxviii)  Administer  a  program  of 
cooperative  research  (including  through 
competitive  award  of  grants  and 
cooperative  agreements  to  colleges  and 
imiversities)  and  extension  projects  on 
carbon  cycling  in  soils  and  plants,  the 
exchange  of  other  greenhouse  gases 
from  agriculture,  and  the  carbon 
sequestration  benefits  of  conservation 
practices  (7  U.S.C.  6711). 

(clxxix)  Administer  a  program,  in 
coordination  with  State  veterinarians 
and  other  appropriate  State  animal 
health  professionals,  to  conduct 
research,  testing,  and  evaluation  of 
programs  for  the  control  and 
management  of  Johne's  disease  in 
livestock  (7  U.S.C.  7629). 

(cLxxx)  Administer  a  program  of    ' 
grants  to  the  Girl  Scouts  of  the  United 
States  of  America,  the  Boy  Scouts  of 
America,  the  National  4-H  Council,  and 
the  Nationsd  FFA  Organization  to 
establish  pilot  projects  to  expand  the 
programs  carried  out  by  the 
organizations  in  rural  areas  and  small 
towns  (7  U.S.C.  7630). 

(cLxxxi)  Oversee  implementation  of 
the  termination  of  Federal  schedule  A 
civil  service  appointments  of  State 
agricultural  extension  employees  at 
land-grant  collbges  and  universities 
(section  7220  of  Pub.  L.  107-171). 

(cLxxxii)  Administer  a  program  of 
grants  to  the  Food  and  Agricultiual 
Policy  Research  Institute  (section  10805 
of  Pub.  L.  107-171). 
***** 

(8)  *   *   * 

(xiv)  Ensure  that  segregated  data  on 
the  production  and  marketing  of  organic 
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agricultiual  products  is  included  in  the 
ongoing  baseline  of  data  collection 
regarding  agricultiual  production  and 
marketing  (7  U.S.C.  5925c). 

(xv)  Administer  a  program  of 
mandatory  reporting  for  dairy  products 
and  substantially  identical  products  (7 
U.S.C.  1637a,  1637by. 

(xvi)  Include  in  each  issuance  of 
projections  of  net  farm  income  an 
estimate  of  the  net  farm  income  earned 
by  commercial  producers  in  the  United 
States  that  will  in  addition  show  the 
estimate  of  net  farm  income  attributable 
to  commercial  producers  of  livestock, 
loan  commodities,  and  agricultural 
commodities  other  than  loan 
commodities  (7  U.S.C.  7998). 
***** 

■  10.  Amend  §  2.22  to  revise  the  heading, 
the  introductory  text  of  paragraph  (a), 
and  paragraphs  (a)(5)  and  (b)(2),  and  to 
add  new  paragraphs  (a)(l)(viii)(CCC) 
through  (a)(l)(viii)(FFF),  (a)(2)(xlvii), 
{a)(2)(xlviii),  (a)(2)(xlix),  (a)(2)(xlx)  to 
read  as  follows: 

§  2.22    Under  Secretary  for  Marketing  and 
Regulatory  Programs 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  to 
the  Under  Secretary  for  Marketing  and 
Regulatory  Programs: 

***** 

(1)  *   *   * 

(viii)  Exercise  the  functions  of  the 
Secretary  of  Agricxilture  with  respect  to 
the  following  programs: 

(CCC)  Farmers'  Market  Promotion 
Program  (7  U.S.C.  2005). 

(DDD)  National  Organic  Certification 
Cost-Share  Program  (7  U.S.C.  6523). 

(EEE)  Exemption  of  Certified  Organic 
Products  fi-om  Assessment  (7  U.S.C. 
7401). 

(FFF)  Country  of  Origin  LabeUng  (7 
U.S.C.  1638-1638(d)). 

(GGG)  Hass  Avocado  Promotion, 
Research,  and  Consumer  Information 
Act  of  2000  (7  U.S.C.  7801-7813). 
***** 

(2)*   *   * 

(xivii)  Animal  Health  Protection  Act 
(7  U.S.C.  8301-8317). 

(xlviii)  Section  10504  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (7  U.S.C.  8318). 

(xlix)  Title  V  of  the  Agricultural  Risk 
Protection  Act  of  2000  (7  U.S.C.  2279e 
and  2279f). 

Cxlx)  The  responsibilities  of  the 
United  States  related  to  activities  of  the 
Office  of  International  des  Epizooties. 
***** 

(5)  Related  to  defense  and  emergency 
preparedness. 

(ij  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061  et  seq.),  and  title  VI 


of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195  etseq.),  concerning 
protection  of  livestock,  poultry  and 
crops  and  products  thereof  from 
biological  and  chemical  warfare;  and 
utilization  or  disposal  of  livestock  and 
poultry  exposed  to  radiation. 

(ii)  Title  II.  Subtitles  B  and  C.  of  the 
Public  Health  Seciuity  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(7  U.S.C.  8401  note,  8401,  8411). 

***** 

fb)*  *  * 

(2)  Related  to  animal  and  plant  health 
inspection. 

(i)  Determination  that  an  emergency 
or  extraordinary  emergency  exists  under 
the  Animal  Health  Protection  Act  (7 
U.S.C.  8306,  8316). 

(ii)  Determination  that  an  emergency 
or  extraordinary  emergency  exists  under 
the  Plant  Protection  Act  (7  U.S.C.  7715, 
7772). 

(iii)  Approval  of  requests  for 
apportiorunent  of  reserves  for  the 
control  of  outbreaks  of  insects,  plant 
diseases,  and  animal  diseases  to  the 
extent  necessary  to  meet  emergency 
conditions  (31  U.S.C.  1512). 


§2.23    [Amended] 

■  11.  Remove  in  §  2.23  paragraphs 
(a){2)(v)  and  (a)(3). 

■  12.  Amend  §  2.24  as  follows: 

■  a.  Revise  paragraphs  (a)(4)(viii), 
(a)(5)(i),  (a)(6)(vii),  (a)(6)(ix)(L), 

(a  (6)(ix)(M).  (a)(9),  (a)(10),  and  (aKl7), 

■  b.  Remove  and  reserve  paragraphs 
(a)(3),  (a)(4)(ii).  (a)(6)(x)(T).  {a)(7)(xv), 
and  (a)(14), 

■  c.  Remove  paragraph  (a)(14)  added  at 
65  FR  77756,  Dec.  13,  2003, 

■  d.  Add  new  paragraphs  {a)(6)(xxv), 
(a)(6)('xxvi),  (a)(18),  (a)(19),  and  (a)(20)  to 
read  as  follows: 

§  2.24    Assistant  Secretary  for 
Administration. 

(a)  *  *  * 

(3)  [Removed  and  reserved] 

}A  *   *   * 

(ii)  [Removed  and  reserved] 

***** 

(viii)  Establish  requirements  and 
procediues  for  reporting  agency 
outreach  status  and  accomplishments 
including  Departmental  reporting  under 
the  Outreach  and  Assistance  for  Socially 
Disadvantaged  Farmers  and  Ranchers 
Program  (7  U.S.C.  2279). 

(5)*   *   * 

(i)  Provide  services  for  Department 
headquarters  in  the  Washington,  DC 
metropolitan  area  and  at  emergency 
relocation  sites  and  certain  critical 
facilities  specified  by  the  Assistant 
Secretary  for  Administration  in  the 
following  areas: 

(A)  Acquiring,  leasing,  utilizing, 
constructing,  maintaining,  and 


disposing  of  real  and  personal  property, 
including  control  of  space  assigiunents; 

(B)  Acquiring,  storing,  distributing, 
and  disposing  of  forms; 

(C)  Mail  management  and  all  related 
functions;  and 

(D)  Occupational  health  services  and 
related  functions. 
***** 

(6)*   *   * 

(vii)  Authorize  and  make  final 
decisions  on  adverse  actions,  except  in 
those  cases  where  the  Assistant 
Secretary  for  Administration  has 
participated. 
*****  * 

(ix)  *  *  * 

(L)  Authorize  and  make  final 
decisions  on  adverse  actions  for 
positions  in  GS-1-15  or  equivalent; 

(M)  Authorize  and  make  final 
decisions  on  adverse  actions  for 
positions  in  the  career  Senior  Executive 
Service  or  equivalent; 
***** 

(x)  *  *  * 

(T)  [Removed  and  reserved] 

***** 

(xxv)  Formulate  and  issue  Department 
policy,  standards,  rules,  and  regulations 
relating  to  the  Senior  Scientific 
Research  Service  (7  U.S.C.  7657). 

(xxvi)  Redelegate,  as  appropriate,  any 
authority  delegated  under  paragraph 
(a)(6)  to  general  officers  of  the 
Department  and  heads  of  Departmental 
agencies. 

(7)  *   *   * 

(xv)  [Removed  and  reserved] 
***** 

(9)  Related  to  emergency 
preparedness.  Provide  guidance  to  the 
development  and  administration  of  the 
Department's  Continuity  of  Operations 
Plan  and  to  USDA  participation  in  the 
Continuity  of  Government  Plan.  This 
includes: 

(i)  Managing  the  Department 
Emergency  Operations  Center  and 
alternate  facilities. 

(ii)  Providing  guidance  and  direction 
regarding  continuity  of  operations  to 
Departmental  staff  offices,  mission 
areas,  and  agencies. 

(iii)  Representing  and  acting  as  liaison 
for  the  Department  in  contacts  with 
other  Federal  entities  and  organizations 
concerning  matters  of  assigned 
responsibilities. 

(iv)  Overseeing  Department  continuity 
of  operations,  plaiming,  and  emergency 
relocation  faciUties  to  ensiu'e  that 
resources  are  in  a  constant  state  of 
readiness. 

(10)  Related  to  compliance  with 
environmental  laws  and  environmental 
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management  systems,  (i)  Take  action 
pursuant  to  Executive  Order  12088,  3 
CFR,  1978  Comp..  p.  243,  to  comply 
with  environmental  pollution  control 
laws  with  respect  to  facilities  and 
activities  under  his  or  her  authority, 
including,  but  not  limited  to,  entering 
into  inter-agency  agreements, 
administrative  consent  orders,  consent 
judgments,  or  other  agreements  with  the 
appropriate  Federal,  State,  interstate,  or 
local  agencies  to  achieve  and  maintain 
compliance  with  applicable  pollution 
control  standards. 

(ii)  Provide  program  leadership  and 
oversight  for  USDA  compliance  with 
applicable  pollution  control  laws  and 
executive  orders,  including  Executive 
Order  13148,  Greening  of  die 
Government  Through  Leadership  in 
Environmental  Management. 

(iii)  Provide  program  leadership  and 
coordination  for  USDA's  energy 
conservation  and  energy  efficiency 
activities,  and  serve  as  USDA's 
principal  Energy  Conservation  Officer, 
piusuant  to  Executive  Order  13123, 
Greening  of  the  Government  Through 
Efficient  Energy  Management. 

(iv)  Promulgate  policies,  standards, 
techniques,  and  procedures,  and 
represent  the  Department,  in 
prevention,  control,  and  abatement  of 
pollution  with  respect  to  Federal 
facilities  and  activities  under  the  control 
of  the  Department  (Executive  Order 
12088,  3  CFR,  1978  Comp.,  p.  243). 

(v)  Review  and  approve  exemptions 
for  USDA  contracts,  subcontracts, 
grants,  agreements,  and  loans  from  the 
requirements  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401,  et  seq.),  the 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1251,  et  seq.),  and  Executive  Order 
11738,  3  CFR,  1971-1975  Comp.,  p.  799, 
when  he  or  she  determines  that  the 
paramount  interest  of  the  United  States 
so  requires  as  provided  in  these  acts  and 
Executive  Order  and  the  regulations  of 
the  Environmental  Protection  Agency 
(40  CFR  32.215(b)). 

(vi)  Coordinate  USDA  waste 
prevention,  recycling,  and  procurement, 
acquisition  and  use  of  recycled  products 
and  environmentally  preferable 
products,  including  biobased  products, 
and  services,  and  serve  as  a  USDA 
Environmental  Executive,  pursuant  to 
Executive  Order  13101. 

(vii)  Serve  on  the  USDA  Hazardous 
Materials  Policy  Coimcil. 

(viii)  Represent  USDA  in  consulting 
or  working  with  the  Environmental 
Protection  Agency  (EPA),  the  Council 
on  Environmental  Quality,  the  Domestic 
Policy  Council,  and  others  to  develop 
policies  relating  to  hazardous  materials 
management  and  Federal  facilities 


compliance  with  applicable  pollution 
control  laws. 

(ix)  Monitor,  review,  evaluate,  and 
oversee  hazardous  materials 
management  program  activities  and 
compliance  Department-wide. 

(x)  Monitor,  review,  evaluate,  and 
oversee  USDA  agency  expenditiues  for 
hazardous  materials  management 
program  accomplishments. 

(xi)  Prepare  for  the  USDA  Hazardous 
Materials  Policy  Council  the  Hazardous 
Materials  Management  Program  budget 
request  to  the  Office  of  Management  and 
Budget  (OMB)  and  Congress,  prepare 
accomplishment  reports  to  Congress, 
OMB,  and  EPA,  and  take  a  lead  role  in 
the  preparation  of  replies  to 
Congressional  inquires. 

(xii)  Represent  USDA  on  the  National 
Response  Team  on  hazardous  spills  and 
oil  spills  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9601,  et  seq.);  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251,  est  seq.);  Oil 
Pollution  Act,  as  amended  (33  U.S.C. 
2701,  et  seq.);  Executive  Order  12580,  3 
CFR,  1987  Comp.,  p.  193;  Executive 
Order  12777.  3  CFR,  1991  Comp.,  p. 
351,  and  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan,  40  CFR  Part  300. 

(xiii)  Approve  disbursements  from  the 
New  World  Mine  Response  and 
Restoration  Account,  approve  the  New 
World  Mine  Response  and  Restoration 
Plan,  and  make  quarterly  reports  to 
Congress  under  Sections  502(d)  and  (f) 
of  Title  V  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  of  1998,  Public  Law 
105-83. 

(xiv)  Ensure  that  the  Hazardous 
Materials  Management  Program 
Department-wide  is  accomplished  with 
regard  to,  and  in  compliance  with. 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations. 

(xv)  Take  such  action  as  may  be 
necessary,  with  the  affected  agency  head 
and  with  the  concurrence  of  the  General 
Counsel,  including  issuance  of 
administrative  orders  and  agreements 
with  any  person  to  perform  any 
response  action  under  sections  106(a) 
and  122  (except  subsection  (b)(1))  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9606(a),  9622),  pursuant  to  sections 
4(c)(3)  and  4(d)(3)  of  Executive  Order 
12580,  as  amended  by  Executive  Order 
13016. 


(14)  [Removed  and  reserved] 

***** 

(17)  Belated  to  budget  and  finance. 
Exercise  general  financial  and  budget 
authority  over  all  organizations  assigned 
to  the  Assistant  Secretary  for 
Administration. 

(18)  Related  to  historic  preservation. 
Administer  the  implementation  of  the 
National  Historic  Preservation  Act  of 
1966,  16  U.S.C.  470  et  seq.,  Executive 
Order  11593,  3  CFR,  1971-1975  Comp., 
p.  559,  and  regulations  of  the  Advisory 
Council  on  Historic  preservation,  36 
CFR  part  800,  for  the  Department  of 
Agriculture  with  authority  to  name  the 
Secretary's  designee  to  the  Advisory 
Council  on  Historic  Preservation. 

(19)  Related  to  interactions  with 
American  Indians.  Serve  as  the  official 
with  the  principal  responsibility  for  the 
implementation  of  Executive  order 
13175,  including  consultation  and 
collaboration  with  tribal  officials,  and 
coordinate  the  Department's  programs 
involving  assistance  to  American 
Indians  and  Alaska  Natives. 

(20)  Relating  to  personnel  security 
and  the  safeguarding  of  national 
security  information: 

(i)  Direct  and  administer  USDA's 
personnel  security  and  public  trust 
programs  established  pursuant  to 
Executive  Order  12968,  Access  to 
Classified  Information  (3  CFR  1995 
Comp.  pp  391-402)  and  5  CFR  731. 

(ii)  Manage  the  personnel  security 
functions  of  the  Department  including 
programs  for  eligibility  access 
determinations,  obtaining  security 
clearances  for  USDA  employees,  denial 
or  revocation  of  access  to  national 
security  information,  and  developing 
and  promulgating  policies  and  training. 

(iii)  Direct  and  administer  USDA's 
program  under  which  information  is 
safeguarded  pursuant  to  Executive 
Order  12958,  Classified  National 
Security  Information. 

(iv)  Establish  Information  Security 
(INFOSEC)  policies  and  procedures  for 
classifying,  declassifying,  safeguarding, 
and  disposing  of  classified  national 
security  information  and  materials. 

(v)  Establish  procedures  under  which 
authorized  holders  of  information  may 
challenge  the  classification  of 
information  believed  to  be  improperly 
classified  or  unclassified. 

(vi)  Take  corrective  action  for 
violations  or  infractions  under  section 
5.7,  par.  (b),  of  Executive  Order  12958. 

(vii)  Develop  and  maintain  a  secure 
facility  for  the  receipt  and  safeguarding 
of  classified  material. 

(viii)  Coordinate  security  activities 
with  the  Chief  Information  Officer  who 
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has  primary  responsibility  for  PDD  63, 
Critical  Infrastructure  Assurance. 

***** 

■  13.  Redesignate  §  2.25  to  Subpart  C  and 
revise  to  read  as  follows: 

§  2,25    Assistant  Secretary  for  Civil  Rigtits. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  to 
the  Assistant  Secretary  for  Civil  Rights: 

(1)  Provide  overall  leadership, 
coordination,  and  direction  for  the 
Department's  programs  of  civil  rights, 
including  program  delivery, 
compliance,  and  equal  employment 
opportiuiity,  with  emphasis  on  the 
following: 

(i)  Actions  to  enforce  Title  VI  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  prohibiting  discrimination  in 
Federally  assisted  programs. 

(ii)  Actions  to  enforce  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000e,  prohibiting  discrimination 
in  Federal  employment. 

(iii)  Actions  to  enforce  Title  IX  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681,  et  seq.,  prohibiting 
discrimination  on  the  basis  of  sex  in 
USDA  education  programs  and 
activities  funded  by  the  Department. 

(iv)  Actions  to  enforce  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6102,  prohibiting  discrimination  on  the 
basis  of  age  in  USDA  programs  and 
activities  funded  by  the  Department. 

(v)  Actions  to  enforce  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  against  individuals  with 
disabilities  in  USDA  programs  and 
activities  funded  by  the  Department. 

(vi)  Actions  to  enforce  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  against  individuals  with 
disabilities  in  USDA  conducted 
programs. 

(vii)  Actions  to  enforce  Title  II  of  the 
Americans  with  Disabilities  Act  of  1990, 
as  amended,  42  U.S.C.  12131,  etseq., 
prohibiting  discrimination  against 
individuals  with  disabilities  in  State 
and  local  government  services. 

(viii)  Actions  to  enforce  related 
Executive  Orders,  Congressional 
mandates,  and  other  laws,  rules,  and 
regulations,  as  appropriate. 

(ix)  Actions  to  develop  and 
implement  the  Department's  Federal 
Women's  Program. 

(x)  Actions  to  develop  and  implement 
the  Department's  Hispanic  Employment 
Program. 

(2)  Evaluate  Departmental  agency 
programs,  activities,  and  impact 
statements  for  civil  rights  concerns. 

(3)  Provide  leadership  and  coordinate 
Departmental  agencies  and  systems  for 


targeting,  collecting,  analyzing,  and 
evaluating  program  participation  data 
and  equal  employment  opportimity 
data. 

(4)  Provide  leadership  and  coordinate 
Departmentwide  programs  of  public 
notification  regarding  the  availability  of 
USDA  programs  on  a  nondiscriminatory 
basis. 

(5)  Coordinate  with  the  Department  of 
Justice  on  matters  relating  to  Title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d),  Tide  DC  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1681,  et 
seq.),  and  section  504  of  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
794),  except  those  matters  in  litigation, 
including  administrative  enforcement 
actions,  which  shall  be  coordinated  by 
the  Office  of  the  General  Coimsel. 

(6)  Coordinate  with  the  Department  of 
Health  and  Human  Services  on  matters 
relating  to  the  Age  Discrimination  Act  of 
1975,  42  U.S.C.  6102,  except  those 
matters  in  litigation,  including 
administrative  enforcement  actions,  > 
which  shall  be  coordinated  by  the  Office 
of  the  General  Counsel. 

(7)  Order  proceedings  and  hearings  in 
the  Department  pursuant  to  §§  15.9(e) 
and  15.86  of  this  title  which  concern 
consolidated  or  joint  hearings  within 
the  Department  or  with  other  Federal 
departments  and  agencies. 

(8)  Order  proceedings  and  hearings  in 
the  Department  pursuant  to  §  15.8  of 
this  title  after  the  program  agency  has 
advised  the  applicant  or  recipient  of  his 
or  her  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means. 

(9)  Issue  orders  to  give  a  notice  of 
hearing  or  the  opportimity  to  request  a 
hearing  pursuant  to  part  15  of  this  tide; 
arrange  for  the  designation  of  an 
Administrative  Law  Judge  to  preside 
over  any  such  hearing;  and  determine 
whether  the  Administrative  Law  Judge 
so  designated  will  make  an  initial 
decision  or  certify  the  record  to  the 
Secretary  of  Agriculture  with  his  or  her 
recommended  findings  and  proposed 
action. 

(10)  Authorize  the  taking  of  action 
pursuant  to  §  15.8(a)  of  this  tide  relating 
to  compliance  by  "other  means 
authorized  by  law." 

(11)  Make  determinations  required  by 
§  15.8(d)  of  this  tide  that  compliance 
cannot  be  secured  by  voluntary  means, 
and  then  take  action,  as  appropriate. 

(12)  Make  determinations,  alter  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  that  program 
complaint  investigations  performed 
under  §  15.6  of  this  tide  establish  a 
proper  basis  for  findings  of 
discrimination,  and  that  actions  taken  to 
correct  such  findings  are  adequate. 


(13)  Perform  investigations  and  make 
final  determinations,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  on  both  the  merits  and 
required  corrective  action,  as  to 
complaints  filed  under  part  15d  of  this 
title. 

(14)  Conduct  investigations  and 
compliance  reviews  Departmentwide. 

(15)  Develop  regulations,  plans,  and 
procedures  necessary  to  carry  out  the 
Department's  civil  rights  programs, 
including  the  development, 
implementation,  and  coordination  of 
Action  Plans. 

(16)  Coordinate  the  Department's 
affirmative  employment  program, 
special  emphasis  programs.  Federal 
Eiqual  Opportunity  Recruitment 
Program,  equal  employment 
opportunity  evaluations,  and 
development  of  policy. 

(17)  Provide  liaison  on  equal 
emplo3mient  opportunity  programs  and 
activities  with  the  Equal  Employment 
Opportujiity  Commission  and  the  Office 
of  Personal  Management. 

(18)  Monitor,  evaluate,  and  report  on 
agency  compliance  with  established 
policy  and  Executive  Orders  which 
further  the  participation  of  historically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  universities  with 
substantial  minority  group  enrollment 
in  Departmental  programs  and 
activities. 

(19)  Is  designated  as  the  Department's 
Director  of  Equal  Employment 
Opportimity  with  authority  to  perform 
the  functions  and  responsibilities  of  that 
position  under  29  CFR  part  1614, 
including  the  authority  to  make  changes 
in  programs  and  procedures  designed  to 
eliminate  discriminatory  practices  and 
improve  the  Department's  program  for 
Equal  Employment  Opportimity  (EEO), 
to  provide  equal  opportunity  services 
for  managers  and  employees,  and  to 
make  final  agency  decisions,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Counsel,  on  EEO  complaints  by 
Department  employees  or  applicants  for 
employment  and  order  such  corrective 
measures  in  such  complaints  as  may  be 
considered  necessary,  including  the 
recommendation  for  such  disciplinary 
action  as  is  warranted  when  an 
employee  has  been  found  to  have 
engaged  in  a  discriminatory  practice. 

(20)  Maintain  liaison  witn  nistorically 
Black  colleges  and  universities,  the 
Hispanic-serving  institutions,  1994 
tribal  land  grant  institutions,  and  other 
colleges  and  universities  with 
substantial  minority  group  enrollment, 
and  assist  Department  agencies  in 
strengthening  ^uch  institutions  by 
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facilitating  institutional  participation  in 
Department  programs  and  activities  and 
by  encouraging  minority  students  to 
pursue  curricula  that  could  lead  to 
careers  in  the  food  and  agricultural 
sciences. 

(21)  Administer  the  Department's  EEO 
Program. 

(22)  Oversee  and  manage  the  EEO 
coimseling  function  for  the  Department. 

(23)  Administer  the  discrimination 
appeals  and  complaints  program  for  the 
Department,  including  all  formal 
individual  or  group  appeals,  where  the 
system  provides  for  an  avenue  of  redress 
to  the  Department  level.  Equal 
Employment  Opportunity  Commission, 
or  other  outside  authority. 

(24)  Process  formal  EEO 
discrimination  complaints  by 
employees  or  applicants  for 
employment. 

(25)  Investigate  Department  EEO  and 
program  discrimination  complaints. 

(26)  Make  final  decisions,  after  legal 
sufficiency  reviews  by  the  Office  of  the 
General  Coimsel,  or  both  EEO  and 
program  discrimination  complaints, 
except  in  those  cases  where  die 
Assistant  Secretary  has  participated  in 
the  events  that  gave  rise  to  the  matter. 

(27)  Order  such  corrective  measures 
in  EEO  complaints  as  may  be 
considered  necessary,  including  the 
recommendation  for  such  disciplinary 
action  as  is  warranted  when  an 
employee  has  been  found  to  engage  in 
a  discriminatory  practice. 

(28)  Provide  liaison  on  EEO  matters 
concerning  complaints  and  appeals  with 
the  Department  agencies  and 
Department  employees. 

(29)  Make  final  determinations,  or 
enter  into  settlement  agreements,  after 
legal  sufficiency  reviews  by  the  Office  of 
the  General  Counsel,  on  discrimination 
complaints  in  conducted  programs 
subject  to  the  Equal  Credit  Opportunity 
Act.  This  delegation  includes  the 
authority  to  make  compensatory  damage 
awards  whether  pursuant  to  a  final 
determination  or  in  a  settlement 
agreement  under  the  authority  of  the 
Equal  Credit  Opportunity  Act  and  the 
authority  to  obligate  agency  funds, 
including  CCC  and  FCIC  funds  to  satisfy 
such  an  award. 

(30)  Require  corrective  action  on 
findings  on  discrimination  on  program 
complaints  and  recommend  to  the 
Secretary  that  relief  be  granted  under  7 
U.S.C.  6998(d),  notwithstanding  the 
finality  of  National  Appeals  Divisions 
decisions. 

(31)  Make  final  determinations  in 
proceedings  imder  part  15f  of  this  title 
where  review  of  an  administrative  law 
judge  decision  is  undertaken. 


(32)  Provide  civil  rights  and  equal 
employment  opportunity  support 
services,  with  authority  to  take  actions 
required  by  law  or  regiilation  to  perform 
such  services  for: 

(i)  The  Secretary  of  Agricultiue. 

(ii)  The  general  officers  of  the 
Department. 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration. 

(iv)  Any  other  offices  or  agencies  of 
the  Department  as  may  be  agreed. 

Subpart  D— Delegations  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

■  14.  Add  to  §  2.29  new  paragraphs 
(a)(ll)(vii),  (a)(ll)(viii)  and  (a)(ll)(ix)  to 
read  as  follows: 

§2.29    Chief  Economist 

(a)  *   *   * 

(11)*   *   * 

(vii)  Establish  guidelines  for  use  in 
the  Federal  procinement  of  biobased 
products  in  consultation  with  the 
Administrators  of  the  Environmental 
Protection  Agency  and  General  Services 
and  the  Director,  National  Institute  of 
Standards  and  Technology,  and 
establish,  in  consultation  with  the 
Administrator  of  the  Environmental 
Protection  Agency,  a  voluntary  "USDA 
Certified  Biobased  Product"  labeling 
program  (7  U.S.C.  8102). 

(viii)  Administer  a  competitive 
biodiesel  fuel  education  grants  program 
(7  U.S.C.  8104). 

(ix)  Implement  a  memorandum  of 
understanding  with  the  Secretary  of 
Energy  regarding  cooperation  in  the 
application  of  hydrogen  and  fuel  cell 
technology  programs  for  rural 
communities  and  agricultxu-al  producers 
(7  U.S.C.  8107). 

■  15.  Revise  §  2.32  to  read  as  follows: 

§  2.32    Director,  Homeland  Security  Staff. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  to 
the  Director,  Homeland  Security  Staff: 

(1)  Administer  the  Department 
Emergency  Preparedness  Program.  This 
includes  the: 

(i)  Coordination  of  the  delegations 
and  assigiunents  made  to  the 
Department  under  the  Defense 
Production  Act,  50  U.S.C.  App.  2061.  et 
seq.,  and  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act. 
42  U.S.C.  5121,  etseq..  by  ExecuUve 
Orders  12148.  "Federal  Emergency 
Management,"  and  12919,  "National 
Defense  Industrial  Resources 
Preparedness,"  and  Executive  Order 
12656,  November  18,  1988, 
"Assignment  of  Emergency 
Preparedness  Responsibilities,"  or  any 


successor  to  these  Executive  Orders,  to 
ensm-e  that  the  Department  has 
sui^ciedt  capabilities  to  respond  to  any 
occurrence,  including  natural  disaster, 
military  attack,  technological 
emergency,  or  any  other  emergency. 

(ii)  Activation  of  the  USDA  incident 
management  system  and  the  Federal 
Response  Plan  responsibilities  in  the 
event  of  a  major  incident; 

(iii)  Establishment  and  oversight  of  a 
Departmentwide  Incidence  Command 
training  program. 

(iv)  Development  and  promulgation  of 
policies  for  the  Department  regarding 
emergency  preparedness  and  national 
security,  including  matters  relating  to 
anti-terrorism  and  agricultme-related 
emergency  preparedness  planning  both 
national  and  international;  and 
guidance  to  USDA  state  and  county 
emergency  boards. 

(v)  Representation  and  liaison  for  the 
Department  in  contacts  with  other 
Federal  entities  and  organizations, 
including  the  Office  of  Homeland 
Security  (or  successor  organization),  the 
Federal  Emergency  Management 
Agency,  the  National  Security  Coimcil. 
the  Office  of  Management  and  Budget, 
concerning  matters  of  a  national 
secm-ity.  natiu-al  disaster,  other 
emergencies,  and  agriculture-related 
international  civil  emergency  planning 
and  related  activities,  and  as  the 
primary  USDA  representative  for  anti- 
terrorism activities. 

(vi)  Development  and  submission  of  a 
coordinated  budget  request  for 
homeland  security. 

(2)  Serve  as  the  USDA  focal  point  to 
identify,  receive,  disseminate  and  store 
USDA  intelligence  requirements  and 
convey  information  to  the  intelligence 
community. 

(3)  Serve  as  the  primary  point  of 
contact  for  GAO  and  OIG  audits  of 
USDA  homeland  seciu-ity  activities. 

(4)  Coordinate  interaction  between 
Department  agencies  and  private  sector 
businesses  and  industries  in  emergency 
planning  and  public  education  under 
Department  authorities  delegated  or 
assigned  imder  the  Federal  Response 
Plan,  the  Defense  Production  Act  50 
U.S.C.  App.  2061,  et  seq.,  and  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121,  et  seq.     . 

(5)  Serve  as  the  document 
classification  authority  for  the 
Department. 

(6)  Provide  staff  support  to  the  USDA 
Homeland  Security  Coimcil. 

(b)  [Reserved] 
■  16.  Add  to  §  2.34  paragraph  (c)  to  read 
as  follows: 

S  2.34    Director,  National  Appeals  Division 
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(c)  Prepare  a  report  each  year  on  the 
number  of  requests  for  equitable  relief 
and  the  disposition  of  such  requests  for 
inclusion  in  the  report  of  the  Secretary 
to  Congress  on  equitable  relief  requests 
made  to  the  Department  under  farm  and 
conservation  programs  (7  U.S.C. 
7996(g)(2). 
■  17.  Revise  §  2.35  to  read  as  follows: 

§2.35    Judicial  Officer. 

(a)  Pursuant  to  the  Act  of  April  4, 
1940,  as  amended  (7  U.S.C.  450c-450g), 
and  Reorganization  Plan  No.  2  of  1953 
(5  U.S.C.  app.),  the  Secretary  of 
Agriculture  makes  the  follovdng 
delegations  of  authority'  to  the  Judicial 
Officer.  The  Judicial  Officer  is 
authorized  to: 

(1)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  subject  to  5 
U.S.C.  556  and  557; 

(2)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  which  are  or 
may  be  subject  to  the  "Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes"  set  forth  in  part 
1,  subpart  H,  of  this  title; 

(3)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  which  are  or 
may  be  subject  to  the  "Rules  of  Practice 
Governing  Cease  and  Desist  Proceedings 
Under  Section  2  of  the  Capper- Volstead 
Act"  set  forth  in  part  1,  subpart  I.  of  this 
title; 

(4)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  subject  to  the 
"Procedures  Related  to  Administrative 
Hearings  Under  the  Program  Fraud  Civil 
Remedies  Act  of  1986"  set  forth  in  part 
1,  subpart  L,  of  this  title; 

(5)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  subject  to  the 
"Rules  of  Practice  Governing 
Adjudication  of  Soiucing  Area 
Applications  and  Formal  Review  of 
Solacing  Areas  Pursuant  to  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620,  et 
seq.)"  set  forth  in  part  1,  subpart  M,  of 
this  tide; 

(6)  Act  as  final  deciding  officer  in  rate 
proceedings  under  the  Packers  and 
Stockyards  Act.  as  amended  and 
supplemented  (7  U.S.C.  181-229); 

(7)  Act  as  final  deciding  officer  in 
reparation  proceedings  under  statutes 
administered  by  the  United  States 
Department  of  Agriculture; 

(8)  Act  as  final  deciding  officer  in 
appeals  under  section  63  of  the  Plant 
Variety  Protection  Act  (7  U.S.C.  2443), 
and  in  reexamination  proceedings  under 
section  91  of  the  Plant  Variety 
Protection  Act,  as  amended  (7  U.S.C. 
2501); 

(9)  Act  as  final  deciding  officer  in 
adjudicatory  proceedings  under  section 


359i  of  the  Agricultural  Adjustment  Act 
of  1938.  as  amended  (7  U.S.C.  1359ii); 
and 

(10)  Issue  rules  of  practice  applicable 
to  proceedings  conducted  under  section 
359i  of  the  Agricultural  Adjustment  Act 
of  1938.  as  amended  (7  U.S.C.  1359ii). 

(b)  The  delegation  of  authority  from 
the  Secretary  of  Agriculture  to  the 
Judicial  Officer  in  paragraph  (a)  of  this 
section  shall  not  be  construed  to  limit 
the  authority  of  the  Judicial  Officer  to 
perform  any  functions,  in  addition  to 
those  identified  in  the  Act  of  April  4, 
1940,  as  amended  (7  U.S.C.  450c-450g), 
which  may  be  assigned  by  the  Secretary 
of  Agriculture  to  the  Judicial  Officer. 

(c)  As  used  in  this  section,  the  term 
Judicial  Officer  shall  mean  any  person 
or  persons  so  designated  by  the 
Secretary  of  Agriculture. 

Subpart  F — Delegations  of  Authority 
by  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

■  18.  Amend  §  2.42  to  revise  paragraph 
(a)(12)  and  add  paragraph  (a)(45)  through 
(a)(48)  to  read  as  follows; 

§  2.42    Administrator,  Farm  Service 
Agency. 

(a)  *  *  * 

(12)  Administer  commodity 
procurement  and  supply,  transportation 
(other  than  from  point  of  export,  except 
for  movement  to  trust  territories  or 
possessions),  handling,  payment.and 
related  services  in  connection  with 
programs  under  titles  II  and  III  of  Public 
Law  480  (7  U.S.C.  1691. 1701.  etseq.) 
and  section  3107  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (7 
U.S.C.  17360-1)  (except  for  the 
authority  under  section  3107(d)  to 
designate  federal  agencies  that  is 
reserved  to  the  President),  and  payment 
and  related  services  with  respect  to 
export  programs  and  barter  operations. 
***** 

(45)  Administer  all  programs  of  the 
Commodity  Credit  Corporation  that 
provide  assistance  with  |[<af  pect  to  the 
production  of  agriculturaf  commodities, 
including  disaster  assistance  and  the 
domestic  marketing  of  such 
commodities,  except  as  may  otherwise 
be  reserved  by  the  Under  Secretary  for 
Farm  and  Agricultural  Services. 

(46)  Administer  the  following 
provisions  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  with 
respect  to  functions  othenvise  delegated 
to  the  Administrator,  Farm  Service 
Agency: 

(i)  The  equitable  relief  provisions  of 
section  1613  (7  U.S.C.  7996). 

(ii)  The  tracking  of  benefits  under 
section  1614  (7  U.S.C.  7997). 


(iii)  The  development  of  a  plan  and 
related  report  to  coordinate  land 
retirement  and  agricultural  working 
land  conservation  programs  under 
section  2005  (16  U.S.C.  3801  note). 

(47)  Administer  programs  for  Apple 
Loans  and  Emergency  Loans  for  Seed 
Producers  under  section  203(f)  and  253, 
respectively,  of  the  Agricultural  Risk 
Protection  Act  of  2000  (7  U.S.C.  1421 
note.  Pub.  L.  106-224). 

(48)  Administer  evaluations  of  direct 
and  guaranteed  loan  programs  under 
section  5301  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (7  U.S.C. 
1992  note). 
***** 

■  19.  Amend  §  2.43  to  add  paragraphs 
(a)(43)  and  (a)(44)  to  read  as  follows: 

§  2.43    Administrator,  Foreign  Agricultural 
Service. 

(a)'  *  ' 

(43)  Implement  provisions  of  the 
Trade  Act  of  1974  regarding  adjustment 
assistance  for  farmers.  (19  U.S.C.  2401- 
2401g). 

(44)  Implement  section  3107  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (7  U.S.C.  17360-1),  except  as 
otherwise  delegated  in  §  2.42(a)(12)  and 
except  for  the  authority  under  section 
3107(d)  to  designate  federal  agencies 
that  is  reserved  to  the  President. 


Subpart  G — Delegations  of  Authority 
by  the  Under  Secretary  for  Rural 
Development 

■  20.  Amend  §  2.47  to  revise  paragraph 
(a)(4)  and  add  paragraph  and  (a)(15)  to 
read  as  follows: 

§2.47    Administrator,  Rural  Utilities 
Service. 

(a)  *   *   * 

(4)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921,  et 
seq.y. 

(i)  Section  306  (7  U.S.C.  1926),  related 
to  water  and  waste  facilities. 

(ii)  Section  306A  (7  U.S.C.  1926a). 

(iii)  Section  306B  (7  U.S.C.  1926b). 

(iv)  Section  306C  (7  U.S.C.  1926c). 

(v)  Section  306D  (7  U.S.C.  1926d). 

(vii)  Section  306E  (7  U.S.C.  1926e). 

(vii)  Sections  309  (7  U.S.C.  1929  and 
309A  (7  U.S.C.  1929a),  relating  to  assets 
and  programs  related  to  watershed 
facilities,  resource  and  conservation 
facilities,  and  water  and  waste  facilities. 

(viii)  Section  305  (7  U.S.C.  1926) 
relating  to  hazardous  weather  early 
warning  systems. 

(ix)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development. 
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(x)  Section  310B(b)  (7  U.S.C.  1932(b)). 

(xi)  Section  310B(i)  (7  U.S.C.  1932(i)), 
relating  to  loans  for  business 
telecommunications  partnerships. 

(xii)  Section  342  (7  U.S.C.  1013p). 

(xiii)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  Rural 
Utilities  Service  activities. 

(xiv)  Section  379B  (7  U.S.C.  2009;). 
***** 

(15)  Admnister  the  SEARCH  Grants 
for  Small  Communities  Program  (7 
U.S.C.  2009ee  et  seq.]. 
*        *        *        *        • 

21.  Amend  §2.48  to  revise  paragraph 
(a)(27)  and  add  new  paragraphs 
(a)(2)(vii).  (a)(2)(viii),  (a)(28),  (a)(29)  and 
(a){30)  to  read  as  follows: 

§  2.46    Administrator,  Rural-Business 
Cooperative  Service. 

(a)  *   *   * 

(2)*   *   * 

(vii)  Section  378  (7  U.S.C,  2008m) 
relating  to  the  National  Rural 
Development  Partnership;  and 

(viii)  Section  384A  et  seq.  (7  U.S.C. 
2009CC  et  seq.)  relating  to  the  Rural 
Business  Investment  program. 
***** 

(27)  Administer  the  assets  of  the 
Alternative  Agricultural  Research  and 
Commercialization  Corporation  and  the 
funds  in  the  Alternative  Agricultural 
Research  and  Commercialization  Fund 
in  accordance  with  section  6201  of  the 
Farm  Security  and  Rural  hivestment  Act 
of  2000  (see  note  to  7  U.S.C.  5901 
(repealed)). 

(28)  Administer  the  Value-Added 
Agricultural  Product  Market 
Development  Grant  program  (note  to  7 
U.S.C.  1621). 

(29)  Administer  the  Agriculture 
Innovation  Center  Demonstration 
program  (note  to  7  U.S.C.  1621). 

(30)  Administer  the  Renewable 
Energy  Systems  and  Energy  Efficiency 
Improvements  program  (7  U.S.C.  8106). 
***** 

■  22.  Add  to  §  2.49,  paragraphs  (a)(l)(iv) 
through  (vi)  and  (a)(ll).  to  read  as 
follows: 

§2.49    Administrator,  Rural  Housing 
Service. 

(a)  *   *   * 
(D*  *  * 

(iv)  Section  379  (7  U.S.C.  2008n) 
relating  to  the  Rural  Telework  program. 

(v)  Section  379A  (7  U.S.C.  2008o) 
relating  to  the  Historic  Bam 
Preservation  program. 

(vi)  Section  379C  (7  U.S.C.  2008q) 
relating  to  the  Farm  Workers  Training 
Grant  program. 


(11)  Administer  the  Riual  Firefighters 
and  Emergency  Personnel  Grant 
program  (7  U.S.C.  2655). 

Subpart  H— Delegations  of  Authority 
by  the  Under  Secretary  for  Food  Safety 

■  23.  Add  to  §  2.53,  paragraph  (a)(9).  to 
read  as  foUows: 

§  2.53    Administrator,  Food  Safety  and 
Inspection  Service. 

(a)*   *   * 

(9)  Conduct  an  education  program 
regarding  the  availability  and  safety  of 
processes  and  treatments  that  eliminate 
or  substantially  reduce  the  level  of 
pathogens  on  meat,  meat  food  products, 
poultry,  and  poultry  products  (21  U.S.C. 
679b). 


Subpart  i— Oeiegations  of  Authority  by 
the  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services 

■  24.  Amend  §  2.57  to  revise  paragraph 
(a)(1)  and  add  paragraph  (a)(14)  to  read 
as  follows: 

§  2.57    Administrator,  Food  and  Nutrition 
Service. 

(a)  *  *  * 

(1)  Administer  the  following 
legislation: 

(i)  The  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011-2032). 

(ii)  Richard  B.  Russell  National 
School  Limch  Act,  as  amended  (42 
U.S.C.  1 751-1 769h),  except 
procurement  of  agricultural 
commodities  and  other  foods  under 
section  6  thereof. 

(iii)  Child  Nutrition  Act  of  1966,  as 
amended  (42  U.S.C.  1771-1790). 

(iv)  Sections  933-939  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (7  U.S.C.  5930 
note). 

(v)  Section  301  of  the  Healthy  Meals 
for  Healthy  Americans  Act  of  1994  (Pub. 
L.  103-448). 

(vi)  Section  4402  of  the  Farm  Security 
and  Rm-al  Investment  Act  of  2002  (7 
U.S.C.  3007). 
***** 

(14)  Administer  those  functions  under 
title  rv  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (8  U.S.C.  1612)  relating  to 
the  eligibility  of  aliens  for  benefits 
under  the  domestic  food  assistance 
programs. 


Subpart  J— Oeiegations  of  Authority  by 
the  Under  Secretary  for  Naturai 
Resources  and  Environment 

■  25.  Amend  §  2.61  to  revise  paragraphs 
(a)(4)(v),  (a)(13),  (a)(18),  and  (a)(25)  and 


remove  and  reserve  paragraph  (a)(19)  to 
read  as  follows: 

§2.61    Chief,  Natural  Resources 
Conservation  Service. 

(a)  *   *   * 

(4)  *   *   * 

(v)  The  Watershed  Protection  and 
Flood  Prevention  Program  imder  16 
U.S.C.  1001-1010,  including 
rehabilitation  of  water  resource 
structural  measures  constructed  under 
certain  Department  of  Agriculture 
programs  under  16  U.S.C.  1012,  except 
for  responsibilities  assigned  to  the  Riu-al 
Housing  Service  and  the  Forest  Service. 
***** 

(13)  Administer  natural  resources 
conservation  authorities,  including 
authorities  related  to  programs  of  the 
Commodity  Credit  Corporation  that 
provide  assistance  with  respect  to 
natural  resources  conservation,  under 
Title  XII  of  the  Food  Security  Act  of 
1985  (the  Act),  as  amended  (16  U.S.C. 
3801  et  seq.),  including  the  following: 

(i)  Technical  assistance  related  to  the 
conservation  of  highly  erodible  lands 
and  wetlands  pursuant  to  sections 
1211-1223  of  the  Act  (16  U.S.C.  3811- 
3823); 

(ii)  Technical  assistance  related  to  the 
Conservation  Reserve  Program 
authorized  by  sections  1231-1235A  of 
the  Act  (16  U.S.C.  3831-3835a); 

(iii)  The  Wetlands  Reserve  Program 
and  the  Emergency  Wetlands  Reserve 
Program  authorized  by  sections  1237- 
1237F  of  the  Act  (16  U.S.C.  3837-3837f) 
and  the  Emergency  Supplemental 
Appropriations  for  Relief  from  the 
Major,  Widespread  Flooding  in  the 
Midwest  Act,  Pub.  L.  103-75; 

(iv)  The  Conservation  Security 
Program  authorized  by  sections  1238- 
1238C  (16  U.S.C.  3838-3838C); 

(v)  The  Farmland  Protection  Program 
authorized  by  sections  1238H-1238I  of 
the  Act  (16  U.S.C.  3838h-3838i); 

(vi)  The  Farm  Viability  Program 
authorized  by  section  1238J  of  the  Act 
(16  U.S.C.  3838J); 

(vii)  The  Environmental  Easement 
Program  authorized  by  sections  1239- 
1239D  of  the  Act  (16  U.S.C.  3839- 
3839d); 

(viii)  The  Environmental  Quality 
Incentives  Program  authorized  by 
sections  1240-12401  of  the  Act  (16 
U.S.C.  3839aa-3839aa-9); 

(xix)  The  conservation  of  private 
grazing  lands  authorized  by  section 
1240M  of  the  Act  (16  U.S.C.  3839bb); 

(x)  The  Wildlife  Habitat  Incentives 
Program  authorized  by  section  1240N  of 
the  Act  (16  U.S.C.  3839bb-l); 

(xi)  The  program  for  soil  erosion  and 
sedimentation  control  in  the  Great  Lakes 
basin  authorized  by  section  1240P  of  the 
Act  (16  U.S.C.  3839bb-3); 


^ 


(xii)  The  delivery  of  technical 
assistance  imder  section  1242  of  the  Act 
(16  U.S.C.  3842),  including  the  approval 
of  persons  or  entities  outside  of  USDA 
to  provide  technical  services; 

(xiii)  The  authority  for  partnerships 
and  cooperation  provided  by  section 
1243  of  the  Act  (16  U.S.C.  3843),  except 
for  responsibilities  assigned  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultiural  Services;  and 

(xiv)  The  incentives  for  beginning 
farmers  and  ranchers  and  Indian  tribes 
and  the  protection  of  certain  proprietary 
information  related  to  natural  resources 
conservation  programs  as  provided  by 
section  1244  of  the  Act  (16  U.S.C.  3844), 
except  for  responsibilities  assigned  to 
the  Administrator,  Farm  Service 
Agency. 
***** 

(18)  Administer  the  agricultiiral 
management  assistance  provisions  of 
section  524(b)  of  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1524(b)),  except  for  responsibilities 
assigned  to  the  Administrator,  Risk 
Management  Agency. 

(19)  [Removed  and  reserved] 
***** 

(25)  Administer  the  following 
provisions  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  with 
respect  to  functions  otherwise  delegated 
to  the  Chief,  Natural  Resources  and 
Environment: 

(1)  The  equitable  relief  provisions  of 
section  1613  (7  U.S.C.  7996); 

(ii)  The  tracking  of  benefits  imder 
section  1614  (7  U.S.c.  7997);  and 

(iii)  The  development  of  a  plan  and 
related  report  to  coordinate  land 
retirement  and  agricultural  working 
land  conservation  programs  under 
section  2005  (16  U.S.C.  3801  note). 


Subpart  K — Delegations  of  Authority 
by  the  Under  Secretary  for  Research, 
Education,  and  Economics 

■  26.  Amend  §  2.65  to  revise  paragraphs 
(a)(40)  and  (a)(104)  to  read  as  follows: 

§2.65    Administrator,  Agricultural 
Research  Service. 

(a)  *   *   * 

(40)  Facilitate  access,  including 
through  the  National  Agricultural 
Library,  by  research  and  extension 
professionals,  farmers,  and  other 
interested  persons  in  the  United  States 
to,  and  the  use  by  those  persons  of, 
organic  research  conducted  outside  the 
United  States  (7  U.S.C.  5925d). 
***** 

(104)  Administer  grants  to  consortia 
of  land-grant  colleges  and  universities  to 
enhance  the  ability  of  the  consortia  to 


carry  out  multi-State  research  projects 
aimed  at  understanding  and  combating 
diseases  of  wheat,  triticale,  and  barley 
caused  by  Fusarium  graminearum  and 
related  fungi  or  Tilletia  indica  and 
related  fimgi  (7  U.S.C.  7628). 
***** 

■  27.  Amend  §  2.66  as  follows: 

■  a.  Remove  and  reserve  paragraphs 
(a)(58),  (a)(59),  (a)(60),  (a)(66)  through 
(a)(71),  (a)(75),  (a)(77),  (a)(87),  (a)(94). 
(a)(103),  and  (a)(112); 

■  b.  Revise  paragraphs  (a)(9),  (a)(10), 
(a)(20),  (a)(39).  (a)(51),  (a)(102),  and 
(a)(124);  and 

■  c.  Add  new  paragraphs  (a)(21),  (a)(38), 
(a)(40),  and  (a)(131)  through  (a)(140)  to 
read  as  follows: 

§  2.66    Administrator,  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

(a)  *   *   * 

(9)  Make  grants  and  enter  into 
contracts  and  other  agreements  for 
outreach  and  technical  assistance  to 
socially  disadvantaged  farmers  and 
ranchers  (7  U.S.C.  2279(a)(3)). 

(10)  Administer,  in  cooperation  with  . 
land-grant  colleges  and  universities 
where  applicable,  a  rural  development 
research  and  extension  program,  a  small 
farm  research  and  extension  program, 
and  a  rural  health  and  safety  education 
program  under  the  Rural  Development 
Act  of  1972,  as  amended  (7  U.S.C.  2661- 
2667). 

***** 

(20)  Provide  policy  direction  and 
coordinate  the  Department's  work  with 
national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultural 
research,  extension,  teaching,  and 
development  activities;  administer  a 
program  of  competitive  grants  for 
collaborative  projects  involving  Federal 
scientists  or  scientists  from  colleges  and 
imiversities  working  with  scientists  at 
international  agricultural  research 
centers  in  other  nations  focusing  either 
on  new  technologies  and  programs  for 
increasing  the  production  of  food  and 
fiber  or  training  scientists  and  a  program 
of  competitive  grants  to  colleges  and 
universities  to  strengthen  United  States 
economic  competitiveness  and  to 
promote  international  market 
development;  and  establish  a  program 
in  coordination  with  the  Foreign 
Agricultviral  Service  to  place  interns 
from  United  States  colleges  and 
universities  at  Foreign  Agricultural 
Service  field  offices  overseas  (7  U.S.C. 
3291,  3292b). 

(21)  Administer  a  program  of 
competitive  grants  to  colleges  and 
imiversities  and  State  cooperative 
institutions  for  the  acquisition  of  special 


purpose  scientific  research  equipment 
for  use  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3310a). 

***** 

(38)  Develop  and  implement  a 
program  to  communicate  with  the 
public  regarding  the  use  of 
biotechnology  in  producing  food  for 
human  consumption  (7  U.S.C.  5921a). 

(39)  Administer  a  rural  electronic 
commerce  extension  program  through 
grants  to  regional  rural  development 
centers  and  competitive  grants  to  land- 
grant  colleges  and  universities  and  to 
colleges  and  universities  (including 
community  colleges)  with  agricultural 
or  rural  development  programs  (7  U.S.C. 
5923). 

(40)  Conduct  a  research  initiative 
known  as  the  Agricultural  Genome 
Initiative;  and  make  grants  or  enter 
cooperative  agreements  on  a 
competitive  basis  with  individuals  and 
organizations  to  carry  out  the  Initiative 
(7  U.S.C.  5924). 
***** 

(51)  Administer  a  cooperative  forestry 
program  in  accordance  with  the 
Mclntire-Stennis  Cooperative  Forestry 
Act,  and  administer  a  competitive 
forestry,  natural  resources,  and 
environmental  grant  program  (16  U.S.C. 
582a-582a-8). 
***** 

(58)-(60)  [Removed  and  reserved] 

***** 

(66)-(71)  [Removed  and  reseiVed] 

***** 

(75)  [Removed  and  reserved] 

***** 

[77)  (Removed  and  reserved] 

***** 

(87)  [Removed  and  reserved] 

***** 

(94)  [Removed  and  reserved] 

***** 

(102)  Implement  and  administer  the 
Community  Food  Projects  Program  and 
the  Innovative  Programs  for  Addressing 
Common  Community  Problems 
pursuant  to  the  provisions  of  section  25 
of  the  Food  Stamp  Act  of  1977  (7  U.S.C. 
2034). 

(103)  [Removed  and  reserved] 
***** 

(112)  [Removed  and  reserved) 

***** 

(124)  Administer  an  Initiative  for 
Future  Agriculture  and  Food  Systems  (7 
U.S.C.  7621). 
***** 

(131)  Cooperate  with  other  Federal 
agencies  (including  the  National 
Science  Foundation)  in  issuing  joint 
requests  for  proposals,  awarding  grants, 
and  administering  grants  under  any 
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competitive  agricultural  research, 
education,  or  extension  grant  program  (7 
U.S.C.  3319b). 

(132)  Administer  a  program  of 
competitive  grants,  establish  education 
teams,  and  establish  an  online 
clearinghouse  of  curricula  and  training 
materials  and  programs,  all  for  training, 
education,  outreach,  and  technical 
assistance  initiatives  for  the  benefit  of 
beginning  farmers  and  ranchers  (7 
U.S.C.  3319f). 

(133)  Administer  agricultural 
research,  education,  and  extension 
activities  (including  through 
competitive  grants),  using  any  authority 
available  to  the  Secretary,  to  reduce  the 
vulnerability  of  the  United  States  food 
and  agricultural  system  to  chemical  or 
biological  attack,  to  continue 
partnerships  with  institutions  of  higher 
education  and  other  institutions  to  help 
form  stable,  long-term  programs  to 
enhance  the  biosecurity  of  the  United 
States,  to  make  competitive  grants  to 
universities  and  qualified  research 
institutions  for  research  on 
counterbioterrorism,  and  to  counter  or 
otherwise  respond  to  chemical  or 
biological  attack  (7  U.S.C.  3351). 

(134)  Administer  a  program  of 
competitive  grants  to  colleges  and 
universities  for  expansion  and  seciu-ity 
upgrades  to  enhance  the  security  of 
agriculture  against  bioterrorism  (7 
U.S.C.  3352). 

(135)  Administer  programs  for 
distance  education  grants  and  resident 
instruction  grants  to  eligible  institutions 
in  insular  areas  that  have  demonstrable 
capacity  to  carry  out  teaching  and 
extension  programs  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3361- 
3363). 

(136)  Administer  a  program  of 
cooperative  research  (including  through 
competitive  award  of  grants  and 
cooperative  agreements  to  colleges  and 
universities)  and  extension  projects  on 
carbon  cycling  in  soils  and  plants,  the 
exchange  of  other  greenhouse  gases 
from  agriculture,  and  the  carbon 
sequestration  benefits  of  conservation 
practices  (7  U.S.C.  6711). 

(137)  Administer  a  program,  in 
coordination  with  State  veterinarians 
and  other  appropriate  State  animal 
health  professionals,  to  conduct 
research,  testing,  and  evaluation  of 
programs  for  the  control  and 
management  of  Johne's  disease  in 
livestock  (7  U.S.C.  7629). 

(138)  Administer  a  program  of  grants 
to  the  Girl  Scouts  of  the  United  States 
of  America,  the  Boy  Scouts  of  America, 
the  National  4-H  Council,  and  the 
National  FFA  Organization  to  establish 
pilot  projects  to  expand  the  programs 


carried  out  by  the  organizations  in  rural 
areas  and  small  towns  (7  U.S.C.  7630). 

(139)  Oversee  implementation  of  the 
termination  of  Federal  schedule  A  civil 
service  appointments  of  State 
agricultural  extension  employees  at 
land-grant  colleges  and  universities 
(section  7220  of  Pub.  L.  107-171). 

(140)  Administer  emd  direct  a  program 
of  grants  to  the  Food  and  Agricultural 
Policy  Research  Institute  (section  10805 
of  Pub.  L.  107-171). 
***** 

■  28.  Amend  §  2.67  to  add  paragraph 
(a)(12)  and  paragraph  (a)(18)  to  read  as 
follows: 

§2.67    Administrator,  Economic  Research 
Service 

(a)  *   *   * 

(12)  Facilitate  access  by  research  and 
extension  professionals,  farmers,  and 
other  interested  persons  in  the  United 
States  to,  and  the  use  by  those  persons 
of,  organic  research  conducted  outside 
the  United  States  (7  U.S.C.  5925d). 
***** 

(18)  Include  in  each  issuance  of 
projections  of  net  farm  income  an 
estimate  of  the  net  farm  income  earned 
by  commercial  producers  in  the  United 
States  that  will  in  addition  show  the 
estimate  of  net  farm  income  attributable 
to  commercial  producers  of  livestock, 
loan  commodities,  and  agricultural 
commodities  other  than  loan 
commodities  (7  U.S.C.  7998). 
***** 

■  29.  Amend  §  2.68  to  add  paragraphs 
(a)(10)  and  (a)(ll)  to  read  as  follows: 

§  2.68    Administrator,  National  Agricultural 
Statistics  Service 

(a)  *    *    * 

(10)  Ensiu^  that  segregated  data  on 
the  production  and  marketing  of  organic 
agricultural  products  is  included  in  the 
ongoing  baseline  of  data  collection 
regarding  agriculturcd  production  and 
marketing  (7  U.S.C.  5925c). 

(11)  Aominister  a  program  of 
mandatory  reporting  for  dairy  products 
and  substantially  identical  products  (7 
U.S.C.  1637a,  1638b). 


Energy  regarding  cooperation  in  the  '• 
application  of  hydrogen  and  fuel  cell 
technology  programs  for  rural 
communities  and  agricultural  producers 
(7  U.S.C.  8107). 


Subpart  L— Delegations  of  Authority 
by  the  Chief  Economist 

■  30.  Add  to  §  2.73  new  paragraphs  (a)(8) 
and  (a)(9)  to  read  as  follows: 

§  2.73    Director,  Office  of  Energy  Policy 
and  New  Uses. 

(a)  *   *   * 

(8)  Administer  a  competitive  biodiesel 
fuel  education  grants  program  (7  U.S.C! 
8104). 

(9)  Implement  a  memorandum  of 
understanding  with  the  Secretary  of 


Subpart  N— Delegations  of  Authority 
by  the  Under  Secretary  for  Marketing 
and  Regulatory  Programs 

■  31.  Revise  the  subpart  heading  to  read 
as  set  forth  above. 

■  32.  Revise  §  2.77  to  read  as  follows: 

§  2.77    Deputy  Under  Secretary  for 
Marketing  and  Regulatory  Programs. 

Pursuant  to  §  2.22(a),  subject  to 
reservations  in  §  2.22(b),  and  subject  to 
policy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Under  Secretary  for  Marketing  and 
Regulatory  Programs  to  the  Deputy 
Under  Secretary  for  Marketing  and 
Regulatory  Programs,  to  be  exercised 
only  during  the  absence  or 
unavailability  of  the  Under  Secretary: 
Perform  all  the  duties  and  exercise  all 
the  powers  which  are  now  or  which 
may  hereafter  be  delegated  to  the  Under 
Secretary  for  Marketing  and  Regulatory 
Programs. 

■  33.  Amend  §  2.79  to  revise  the 
introductory  text  of  paragraph  (a)  and 
add  paragraphs  (a)(8)(lxiii)  through 
(a)(8)(bcvi)  to  read  as  follows: 

§  2.79    Administrator,  Agricultural 
Marketing  Service. 

(a)  Delegations.  Piu'suant  to 
§  2.22(a)(1),  (a)(5)  and  (a)(8),  subject  to 
reservations  in  §  2.22(b)(1),  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs  to 
the  Administrator,  Agricultural 
Marketing  Service: 
***** 

(8)*   *    * 

(bciii)  Farmers'  Market  Promotion 
Program  (7  U.S.C.  2005). 

(Ixiv)  National  Organic  Certification 
Cost-Share  Program  (7  U.S.C.  6523). 

(Ixv)  Exemption  of  Certified  Organic 
Products  from  Assessment  (7  U.S.C. 
7401). 

(Ixvi)  Country  of  Origin  Labeling  (7 
U.S.C.  1638-1638(d)). 

(Ixvii)  Hass  Avocado  Promotion, 
Research,  and  Consumer  Information 
Act  of  2000  (7  U.S.C.  7801-7813). 
***** 

■  34.  Amend  §  2.80  to  revise  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (b)  and  add  new  paragraphs 
(a)(52),  (a)(53),  (a)(54).  (a){55),  and  (a)(56) 
to  read  as  follows: 


§  2.80    Administrator,  Animal  and  Plant 
Healtti  Inspection  Service. 

(a)  Delegations.  Pursuant  to 

§  2.22(a)(2)  and  (a)(6)  through  (a)(9),  and 
subject  to  reservations  in  §  2.22(b)(2), 
the  following  delegations  of  authority 
are  made  by  the  Under  Secretary  for 
Marketing  and  Regulatory  Programs  to 
the  Administrator,  Animal  and  Plant 
Health  Inspection  Service:  Exercise 
functions  of  the  Secretary  of  Agricultiu-e 
imder  the  following  authorities: 
***** 

(52)  Animal  Health  Protection  Act  (7 
U.S.C.  8301-8317). 

(53)  Section  10504  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (7  U.S.C.  8318). 

(54)  Title  V  of  the  Agricultural  Risk 
Protection  Act  of  2000  (7  U.S.C.  2279e 
and  2279f). 

(55)  The  responsibilities  of  the  United 
States  related  to  activities  of  the  Office 
International  des  Epizooties. 

(56)  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Title  11,  Subtitles 
B  and  C;  of  the  Public  Health  Seciu-ity 
and  Bioterrorism  Preparedness 
Response  Act  of  2002  (7  U.S.C.  8401 
note,  8401,8411)). 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Marketing  and  Regulatory 
Programs:  The  authority  to  make 
determinations  under  35  U.S.C.  156  as 
to  whether  an  applicant  acted  with  due 
diligence. 

Subpart  O — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Congressional  Relations 

■  35.  Remove  in  §  2.85  paragraphs  (a)(7) 
and  (a)(8). 

Subpart  P — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Administration 

■  36.  Amend  §  2.90  to  revise  the 
introductory  text  of  paragraph  (a)  and  to 
remove  and  reserve  paragraph  (a)(2)  and 
revise  paragraph  (a)(8)  to  read  as  follows: 

§  2.90    Director,  Office  of  Outreach. 

(a)  Delegations.  Pursuant  to 
§  2.24(a)(4),  the  following  delegations  of 
authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Outreach: 
***** 

(2)  (Removed  and  reserved] 

***** 

(8)  Establish  requirements  and 
procediu^s  for  reporting  agency 
outreach  status  and  accomplishments, 
including  Departmental  reporting  under 
the  Outreach  and  Assistance  for  Socially 


Disadvantaged  Fanners  and  Ranchers 
Program  (7  U.S.C.  2279). 

***** 

■  37.  Amend  §  2.91  to  revise  the 
introductory  text  of  paragraph  (a),  revise 
paragraph  (a)(1),  and  add  paragraphs 
(a)(7)  and  (a)(8)  to  read  as  follows: 

§  2.91     Director,  Office  of  Operations. 

(a)  Delegations.  Pursuant  to 
§  2.24(a)(5)  and  (a)(9),  the  following 
delegations  of  authority  are  made  by  the 
Assistant  Secretary  for  Administration 
to  the  Director,  Office  of  Operations: 

(1)  Provide  services  for  Department 
headquarters  in  the  Washington,  DC 
metropolitan  area  and  at  emergency 
relocation  sites  and  certain  critical 
facilities  specified  by  the  Assistant 
Secretary  for  Administration  in  the    , 
following  areas: 

(i)  Acquiring,  leasing,  utiUzing, 
constructing,  maintaining,  and 
disposing  of  real  and  personal  property, 
including  control  of  space  assignments. 

(ii)  Acquiring,  storing,  distributing, 
and  disposing  of  forms. 

(iii)  Mail  management  and  all  related 
functions. 

(iv)  Occupational  health  services  and 
related  functions. 
***** 

(7)  Related  to  compliance  with 
environmental  laws.  Take  action 
pursuant  to  Executive  Order  12088,  3 
CFR,  1978  Comp.,  p.  243,  to  comply 
with  environmental  pollution  control 
laws  with  respect  to  facilities  and 
activities  under  his  or  her  authority, 
including,  but  not  limited  to,  entering 
into  inter-agency  agreements, 
administrative  consent  orders,  consent 
judgments,  or  other  agreements  with  the 
appropriate  Federal,  State,  interstate,  or 
local  agencies  to  achieve  and  maintain 
compliance  vtdth  applicable  pollution 
control  standards. 

(8)  Manage  the  Department 
Emergency  Operations  Center  and 
alternate  facilities. 
***** 

■  38.  Amend  §  2.92  as  follows: 

■  a.  Revise  the  introductory  text  of 
paragraph  (a), 

■  b.  Revise  paragraphs  (a)(7),  (a)(9)(xii), 
and  (a)(9)(xiii), 

■  c.  Remove  and  reserve  paragraph 
(a)(10)(xx),  and 

■  d.  Add  paragraphs  (a)(24),  (a)(25),  and 
(a)(26)  to  read  as  follows: 

§  2.92    Director,  Office  of  Human 
Resources  Management 

(a)  Delegations.  Piu-suant  to  §  2.24 
(a)(6)  and  (a)(12),  and  subject  to 
reservations  in  §  2.24(b)(1),  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 


Administration  to  the  Director,  Office  of 
Hiunan  Resources  Management: 

***** 

(7)  Authorize  and  make  final 
decisions  on  adverse  actions  except  in 
those  cases  where  the  Assistant 
Secretary  for  Administration  or  the 
Director,  Office  of  Human  Resources 
Management,  has  participated. 
***** 

(9)*   *   * 

(xii)  Authorize  and  make  final 
decisions  on  adverse  actions  for 
positions  in  GS-1-15  or  equivalent; 

(xiii)  Authorize  and  make  final 
decisions  on  adverse  actions  for 
positions  in  the  career  Senior  Executive 
Service  or  equivalent; 
***** 

(10)*   *   * 

(xx)  [Removed  and  reserved] 

***** 

(24)  Oversee  the  Conflict  Prevention 
and  Resolution  Center,  the  Director  of 
which: 

(i)  Serves  as  the  Department's  Dispute 
Resolution  Specialist  under  the 
Administrative  Dispute  Resolution  Act 
of  1996,  5  U.S.C.  571,  et  seq.,  and 
provides  leadership,  direction  and 
coordination  for  the  Department's 
conflict  prevention  and  resolution 
activities; 

(ii)  Provides  ADR  services  for: 

(A)  The  Secretary  of  Agriculture. 

(B)  The  general  officers  of  the 
Department. 

(C)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration. 

(D)  Any  other  officer  or  agency  of  the 
Department  as  may  be  agreed. 

(lii)  Develops  and  issues  standards  for 
mediators  and  other  ADR  neutrals 
utilized  by  the  Department. 

(iv)  Coordinates  ADR  activities 
throughout  the  Department;  and 

(v)  Monitors  Agency  ADR  programs 
and  reports  at  least  annually  to  the 
Secretary  on  the  Department's  ADR 
activities. 

(25)  Formulate  and  issue  Department 
policy,  standards,  rules,  and  regulaticms 
relating  to  the  Senior  Scientific 
Research  Service  (7  U.S.C.  7657). 

(26)  Redelegate,  as  appropriate,  any 
authority  delegated  under  this  section  to 
general  officers  of  the  Department  and 
heads  of  Departmental  agencies. 
***** 

■  39.  Amend  §  2.93  as  follows: 

a.  Revise  the  heading,  the 
introductory  text  to  paragraph  (a),  and 
paragraphs  (a)(2)(i),  (a)(ll),  (a)(12, 
(a)(17), 

b.  Remove  and  reserve  paragraphs 
(a)(l)(vii),  (a)(6),  and  (a)(9),  and 

c.  Add  paragraph  (a)(18)  to  read  as 
follows: 
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§  2.93    Director,  Office  of  Procurement  and 
Property  Management. 

(a)  Delegations.  Pursuant  to 
§§  2.24(a)(7),  (a)(8),  (a)(9).  and  (a)(10), 
the  following  delegations  of  authority 
are  made  by  the  Assistant  Secretary  for 
Administration  to  the  Director,  Office  of 
Procurement  and  Property  Management: 

(D*   *   * 

(vii)  [Removed  and  reserved] 
***** 

(2)*    *    * 

(i)  The  Director,  Office  of 
Procurement  and  Property  Management, 
is  designated  as  the  Departmental 
Debarring  Officer  and  authorized  to 
perform  the  functions  of  48  CFR  part  9, 
subpart  9.4  related  to  procurement 
activities,  except  for  commodity 
acquisitions  on  behalf  of  the  Commodity 
Credit  Corporation  (7  CFR  part  1407). 
with  authority  to  redelegate  suspension 
and  debarment  authority  for  contracts 
awarded  under  the  School  Limch  and 
Surplus  Removal  Programs  (42  U.S.C. 
1755  and  7  U.S.C.  612c); 
***** 

(6)  [Removed  and  reserved] 

***** 

(9)  [Removed  and  reserved] 

***** 

(11)  Issue  regulations  and  directives 
to  implement  or  supplement  the  Federal 
Acquisition  Regulations  (48  CFR 
chapters  1  and  4). 

(12)  Issue  regulations  and  directives 
to  implement  or  supplement  the  Federal 
r^anagement  Regulation  (41  CFR  part 
102)  and  the  Federal  Property 
Management  Regulations  (41  CFR 
chapters  101). 
***** 

(16)  Related  to  Emergency 
Preparedness.  Provide  guidance  to  the 
development  and  administration  of  the 
Department  Continuity  of  Operations 
Plan  and  to  USDA  participation  in 
Continuity  of  Government  Plan.  This 
includes: 

(i)  Providing  guidance  and  direction 
regarding  continuity  of  operations  to 
Departmental  staff  offices,  mission 
areas,  and  agencies. 

(ii)  Representing  and  acting  as  liaison 
for  the  Department  in  contacts  with 
other  Federal  entities  and  organizations 
concerning  matters  of  assigned 
responsibilities. 

(iii)  Overseeing  Department 
continuity  of  operations,  planning,  and 
emergency  relocation  facilities  to  ensure 
that  resources  are  in  a  constant  state  of 
readiness. 

(17)  Related  to  energy  and 
environmental  management:  (i)  Provide 
program  leadership  and  coordination  for 
USDA's  energy  conservation  and  energy 
efficiency  activities  pursuant  to 


Executive  Order  13123,  Greening  of  the 
Government  Through  Efficient  Energy 
Management. 

(ii)  Promulgate  policies,  standards, 
techniques,  and  procedures,  and 
represent  the  Department,  in 
prevention,  control,  and  abatement  of 
pollution  with  respect  to  Federal 
facilities  and  activities  under  the  control 
of  the  Department  (Executive  Order 
12088,  3  CFR  1978  Comp.,  p.  243). 

(iii)  Review  and  approve  exemptions 
for  USDA  contracts,  subcontracts, 
grants,  agreements,  and  loans  from  the 
requirements  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401,  et  seq.),  the 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1251,  ef  seq.),  and  Executive  Order 
11738,  3  CFR,  1971-1975  Comp.,  p.  799, 
when  he  or  she  determines  that  the 
paramount  interest  of  the  United  States 
so  requires  as  provided  in  these  acts  and 
Executive  Order  and  the  regulations  of 
the  Environmental  Protection  Agency 
(40  CFR  32.215(b)). 

(iv)  Provide  program  leadership  and 
oversight  for  USDA  compliance  with 
applicable  pollution  control  laws  and 
executive  orders,  including  Executive 
Order  13148,  Greening  of  the 
Government  Through  Leadership  in 
Environmental  Management. 

(v)  Coordinate  USDA  waste 
prevention,  recycling,  and  procurement, 
acquisition  and  use  of  recycled  products 
and  environmentally  preferable 
products,  including  biobased  products, 
and  services,  and  serve  as  USDA 
Environmental  Executive,  pursuant  to 
Executive  Order  13101. 

(vi)  Serve  as  Departmental 
Administration  Member  and  Executive 
Secretary  of  the  USDA  Hazardous 
Materials  Policy  Council. 

(vii)  Represent  USDA  in  consulting  or 
working  with  the  Environmental 
Protection  Agency  (EPA),  the  Council 
on  Environmental  Quality,  the  Domestic 
Policy  Council,  and  others  to  develop 
policies  relating  to  hazardous  materials 
management  and  Federal  facilities 
compliance  with  applicable  pollution 
control  laws. 

(viii)  Monitor,  review,  evaluate,  and 
oversee  hazardous  materials 
management  program  activities  and 
compliance  Department-wide. 

(ix)  Monitor,  review,  evaluate,  and 
oversee  USDA  agency  expenditures  for 
hazardous  materials  management 
program  accomplishments. 

(x)  Prepare  for  the  USDA  Hazardous 
Materials  Policy  Council  the  Hazardous 
Materials  Management  Program  budget 
request  to  the  Office  of  Management  and 
Budget  (OMB)  and  Congress,  prepare 
accomplishment  reports  to  Congress, 
OMB,  and  EPA,  and  take  a  role  in  the 


preparation  of  replies  to  Congressional 
inquires. 

(xi)  Represent  USDA  on  the  National 
Response  Team  on  hazardous  spills  and 
oil  spills  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9601,  et  seq.);  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251,  et  seq.);  Oil 
Pollution  Act,  as  amended  (33  U.S.C. 
2701,  et  seq.);  Executive  Order  12580,  3 
CFR  1987  Comp.,  p.  193;  Executive 
Order  12777,  3  CFR,  1991  Comp.,  p. 
351,  and  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan,  40  CFR  Part  300. 

(xii)  Approve  disbursements  from  the 
New  World  Mine  Response  and 
Restoration  Accoimt,  approve  the  New 
World  Mine  Response  and  Restoration 
Plan,  and  make  quarterly  reports  to 
■  Congress  under  Sections  502(d)  and  (f) 
of  Title  V  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  of  1998,  Public  Law 
105-83. 

(xiii)  Ensure  that  the  Hazardous 
Materials  Management  Program 
Department-wide  is  accomplished  with 
regard  to,  and  in  compliance  with, 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations. 

(xiv)  Take  such  action  as  may  be 
necessary,  with  the  affected  agency  head 
and  with  the  concurrence  of  the  General 
Counsel,  including  issuance  of 
administrative  orders  and  agreements 
with  any  person  to  perform  any 
response  action  under  sections  106(a) 
and  122  (except  subsection  (b)(1))  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9606(a),  9622),  pursuant  to  sections 
4(c)(3)  and  4(d)(3)  of  ExecuUve  Order 
12580,  as  amended  by  Executive  Order 
13016. 

(18)  Relating  to  personnel  security 
and  the  safeguarding  of  national 
security  information: 

(i)  Direct  and  administer  USDA's 
personnel  security  and  public  trust 
programs  established  pursuant  to 
Executive  Order  12968,  Access  to 
Classified  Information  (3  CFR  1995 
Comp.  pp  391-402)  and  5  CFR  part  731. 

(ii)  Manage  the  personnel  security 
functions  of  the  Department  including 
programs  for  eligibility  access 
determinations,  obtaining  security 
clearance  for  USDA  employees,  denial 
or  revocation  of  access  to  national 
security  information,  and  developing 
and  promulgating  policies  training. 

(iii)  Direct  and  administer  USDA's 
program  imder  which  information  is 


i' 
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safeguard  pursuant  to  Executive  Order 
12958,  Classified  National  Security 
Information. 

(iv)  Establish  Information  Security 
(INFOSEC)  policies  and  procedures  for 
classifying,  declassifying,  safeguarding, 
and  disposing  of  classified  national 
security  information  and  materials. 

(v)  Establish  procedures  undef  which 
authorized  holders  of  information  may 
challenge  the  classification  of 
information  believed  to  be  improperly 
classified  or  unclassified. 

(vi)  Take  corrective  action  for 
violations  or  infractions  imder  section 
5.7  par.  (b),  of  Executive  Order  12958. 

(vii)  Develop  and  maintain  a  secure 
facility  for  the  receipt  and  safeguarding 
of  classified  materi^. 

(viii)  Coordinate  security  activities 
with  the  Chief  Information  Officer  who 
has  primary  responsibility  for  PDD  63, 
Critical  Infrastructure  Assurance. 
***** 

■  40.  Amend  §  2.94  to  remove  paragraph 
(a)(5)  and  revise  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  2.94    Director,  Office  of  Planning  and 
Coordination. 

(a)  Delegations.  Pursuant  to 
§  2.24(a)(ll),  the  following  delegations 
of  authority  are  made  by^e  Assistant 
Secretary  for  Administration  to  the 
Director,  Office  of  Planning  and 
Coordination: 
***** 

■  41.  Add  subpart  R>  consisting  of 
§  2.300,  to  read  as  follows: 

Subpart  R — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Civil 
Rights 

■  42.  Redesignate  §  2.89  as  §  2.300 
transfer  it  to  Subpart  R,  and  revise  the 
introductory  text  of  redesignated 

§  2.300(a)  to  read  as  follows: 

§  2.300    Director,  Office  of  Civil  Rights. 

(a)  Pursuant  to  §  2.25,  the  following 
delegations  of  authority  are  made  by  the 
Assistant  Secretary  for  Civil  Rights  to 
the  Director,  Office  of  Civil  Rights. 


PART  15— NONDISCRIMINATION 

■  1 .  The  authority  for  Part  1 5  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  29  U.S.C.  794. 
§15.6    [Amended] 

■  2.  In  §  15.6,  remove  the  words 
"Assistant  Secretary  for  Administration" 
and  add,  in  their  place,  the  words 
"Assistant  Secretary  for  Civil  Rights." 


PART  15f— ADJUDICATIONS  UNDER 
SECTION  741 

■  1.  The  authority  for  Part  15f  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  section  101(a)  of 
Pub.  L.  105-277,  112  Stat.  2681; 
Reorganization  Plan  No.  2  of  1953  (5  U.S.C. 
App.). 

■  2.  Remove  the  definition  of  ASA  in 
§  15f.4  and  add,  in  its  place,  the 
definition  of  ASCR,  to  read  as  follows: 

§  1 5f  .4    What  do  certain  words  and  phrases 
in  tt>ese  regulations  mean? 

***** 

ASCR  means  the  Assistant  Secretary 
for  Civil  Rights. 

***** 

■  2.  In  addition  to  the  amendment  set 
forth  above,  in  part  15f  remove  the  word 
"ASA"  and  add,  in  its  place,  the  word 
"ASCR"  in  the  following  places: 

a.  Section  15f.l3(a). 

b.  Section  15f.l6(a). 

c.  Section  15f.24(a). 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

■  1.  The  authority  citation  for  part  371 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

■  2.  Amend  §  371.3  to  revise  the  section 
heading  and  add  new  paragraphs 
(b)(2){xii)  and  (b)(2)(xiii)  to  read  as 
follows: 

§  371 .3    Plant  Protection  and  Quarantine 

***** 

(b)  *  *  * 

(2)*   *   * 

(xii)  Title  V  of  the  Agricultural  Risk 
Protection  Act  of  2000  (7  U.S.C.  2279e 
and  2279f). 

(xiii)  title  II,  Subtitle  B,  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(7  U.S.C.  8401  not  and  8401). 
***** 

■  3.  Add  to  §  371.4  paragraphs 
(b)(3)(xxi),  (b)(3)(xxii),  (b)(3)(xxiii).  and 
(b)(3)(xxiv)  to  read  as  follows: 

§  371 .4    Veterinary  Services 

***** 

(b)*  *  * 

(3)*   *   * 

(xxi)  Animal  Health  Protection  Act  (7 
U.S.C.  8301-8317). 

(xxii)  Section  10504  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (7  U.S.C.  8318). 

(xxiii)  The  responsibilities  of  the 
United  States  related  to  activities  of  the 
Office  International  des  Epizooties. 

(xxiv)  Title  11,  Subtitles  B  and  C,  of 
the  Public  Health  Security  and 


Bioterrorism  Preparedness  and 
Response  Act  of  2002  (7  U.S.C.  8401 
note,  8401,  8411). 


For  Part  1;  Part  2,  Subparts  A,  C,  and  D; 
and  Parts  15  and  15f: 

Dated:  April  22,  2003. 
Ann  M.  Veneman, 
Secretary  of  Agriculture. 

For  Part  2,  Subpart  F:    ■  '  _ 

Dated:  April  29,  2003 

J.B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

For  Part  2,  Subpart  G: 

Dated:  April  22.  2003. 
Thomas  C.  Dorr, 
Under  Secretary  for  Rural  Development. 

For  Part  2,  Subpart  H: 

Dated:  April  22,  2003. 
Elsa  Murano, 
Under  Secretary  for  Food  Safety. 

For  Part  2,  Subpart  I: 

Dated:  April  24,  2003. 

Eric  M.  Bost, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

For  Part  2.  Subpart  J: 

Dated:  April  22,  2003. 

Mark  Rey. 

Under  Secretary  for  Natural  Resources  and 
Environment. 

For  Part  2,  Subpart  K: 

Dated:  April  23,  2003. 
Joseph  Jen, 

Undersecretary  for  Research,  Education,  and 
Economics. 

For  Part  2,  Subpart  L: 

Dated:  April  24,  2003. 
Keith  Collins, 
Chief  Economist. 

For  Part  2,  Subpart  N: 

Dated:  May  2,  2003. 

William  Hawlcs, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 

For  Part  2,  Subpart  O: 

Dated:  April  28,  2003. 

Mary  Waters, 

Assistant  Secretary  for  Congressional 
Relations. 

For  Part  2,  Subpart  P: 

Dated:  April  29.  2003. 
Lou  Gallegos, 
Assistant  Secretary  for  Administration. 

For  Part  2.  Subpart  R: 

Dated:  April  30,  2003. 
Vernon  B.  Parker, 
Assistant  Secretary  for  Civil  Rights. 

For  Part  371: 
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Dated:  May  1,2003. 
Bobby  Accord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  03-12142  Filed  5-19-03;  8:45  am) 

BILUNG  COO£  3410-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  2003-Niyi-118-AD;  Amendment 
39-13149;  AD  2003-10-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere-Falcon  50  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Dassault  Model 
Mystere-Falcon  50  series  airplanes.  This 
action  requires  a  detailed  inspection  for 
clearance  and  chafing  of  the  entire 
length  of  the  hydraulic  lines  located 
within  the  engine  pylons,  and  follow- 
on/corrective  actions,  as  applicable. 
This  action  also  requires  a  revision  of 
the  maintenance  manual  to  ensure  that 
the  clamps  that  hold  the  hydraulic  lines 
are  in  their  initial  position  diuing 
normal  maintenance,  and  that  the 
position  is  identified  with  a  yellow 
paint  line.  This  action  is  necessary  to 
prevent  chafing  and  consequent  leakage 
of  the  hydraulic  lines  located  within  the 
No.  1  and  No.  3  engine  pylons,  which 
can  result  in  failure  of  the  No.  1  and  No. 
2  hydraulic  systems,  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  June  4,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  4, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  19,  2003. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-n4, 
Attention:  Rules  Docket  No.  2003-NM- 
118-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2003-NM-118-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Dassault 
Falcon  Jet,  PO  Box  2000,  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
Fi\A,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1 'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recendy  notified 
the  FAA  that  an  luisafe  condition  may 
exist  on  certain  Dassault  Model 
Mystere-Falcon  50  series  airplanes.  The 
DGAC  advises  that  since  September 
2002,  there  have  been  four  separate 
reports  of  interference  and  consequent 
chafing  on  the  hydraulic  lines  located 
within  the  No.  1  and  No.  3  engine 
pylons.  The  interference  and 
consequent  chafing  were  discovered 
during  scheduled  maintenance.  In  a 
recent  occiurence  (April  9,  2003),  the 
No.  1  hydraulic  system  failed  due  to 
leakage  of  the  hydraulic  line  where 
chafing  had  worn  through  the  hydraulic 
line.  The  No.  1  and  No.  3  engine  pylon 
installations  are  symmetrical. 
Subsequent  investigation  of  the  No.  3 
engine  pylon  revealed  that  the  hydraulic 
lines  of  the  No.  2  hydraulic  system  were 
also  chafed  severely.  Such  chafing  and 
consequent  leakage  of  the  hydraulic 
lines  located  within  the  No.  1  and  No. 
3  engine  pylons,  if  not  corrected,  can 
residt  in  failure  of  the  No.  1  and  No.'2 
hydraulic  systems,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletin 
F50-A370,  dated  May  6,  2003,  which 
describes  procedures  for  a  detailed 
inspection  for  clearance  and  chafing  of 


the  entire  length  of  the  hydraulic  lines 
located  within  the  engine  pylons,  and 
follow-on/corrective  actions,  as 
applicable.  The  follow-on  actions 
include  fastening  the  hydraulic  clamps, 
ensuring  proper  clearance  between  the 
hydraulic  lines  and  adjacent  structure, 
and  using  yellow  paint  to  mark  the 
location  of  the  clamps  installed  on  the 
hydraulic  lines.  The  corrective  actions 
include  inspecting  for  discrepancies 
[i.e.,  evidence  of  contact,  chafing,  or 
abrasion)  between  the  hydraulic  lines, 
measiuing  the  wear  depth,  and 
replacing  the  hydraulic  line  with  a  new 
hydraulic  line,  as  applicable. 

Dassault  has  issued  Falcon  50 
Maintenance  Manual  Temporary 
Revision  37,  dated  May  2003,  which 
describes  procedures  for  ensuring  that 
the  clamps  that  hold  the  hydraulic  lines 
are  reinstalled  in  their  initial  position 
diuing  normal  maintenance,  and  that 
the  position  is  identified  with  a  yellow 
paint  line.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
and  the  maintenance  manual  temporary 
revision  are  intended  to  adequately 
address  the  identified  imsafe  condition. 

The  DGAC  classified  this  service 
bulletin  and  maintenance  manual 
temporary  revision  as  mandatory  and 
issued  French  telegraphic  airworthiness 
directive  T2003-190(B),  dated  May  6, 
2003,  to  ensiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  CoDGlusions 

This  airplane  model  is  manufactured 
m  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21 .29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  chafing  and  consequent  leakage 
of  the  hydraulic  lines  located  within  the 
No.  1  and  No.  3  engine  pylons,  which 
can  result  in  failiue  of  the  No.  1  and  No. 
2  hydraulic  systems,  and  consequent 
reduced  controllability  of  the  airplane. 
This  AD  requires  a  detailed  inspection 


for  clearance  and  chafing  of  the  entire 
length  of  the  hydraulic  lines  within  the 
pylons,  and  follow-on/corrective 
actions,  as  applicable.  This  AD  also 
requires  a  revision  of  the  maintenance 
manual  to  ensure  that  the  clamps  that 
hold  the  hydraulic  lines  are  reinstalled 
in  their  initial  position  during  normal 
maintenance,  and  that  the  position  is 
identified  with  a  yellow  paint  line.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
and  maintenance  manual  temporary 
revision  described  previously. 

Difference  Between  This  AD  and 
French  Airworthiness  Directive 

Operators  should  note  that  the  French 
telegraphic  airworthiness  directive 
specifies  that  the  required  actions  be 
accomplished  vdthin  the  next  3  flights 
from  the  date  of  receipt  of  the  French 
telegraphic  airworthiness  directive.  The 
compliance  time  for  this  AD  is  within 
7  days  of  the  effective  date  of  this  AD. 

We  have  determined  that  the 
identified  unsafe  condition  is  not  a 
catastrophic  event  based  on  the 
following  information: 

•  There  is  no  indication  that  two 
hydraulic  systems  will  fail 
simultaneously.  The  event  that  occurred 
on  April  9,  2003,  was  a  single  system 
failiu«. 

•  The  Falcon  50  Airplane  Flight 
Manual  contains  procedures  for  single 
and  dual  hydraidic  systems  failure. 

•  Model  Mystere-Falcon  50  series 
airplanes  are  certified  for  manual 
reversion  of  the  flight  control  system 
with  the  loss  of  the  No.  1  and  No.  2 
hydraulic  systems. 

•  Model  Mystere-Falcon  50  series 
airplanes  have  an  electric  auxiliary 
hydraulic  system  in  the  event  that  No. 
1  and  No.  2  hydraulic  systems  fail. 

In  light  of  all  of  these  factors,  we  find 
a  7-day  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Changes  to  14  CFR  Part  SG/EfTect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  inclodes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 


Determination  of  Rule's  EflEective  Date       Regulatory  Impact 


Since  a  situation  exists  that  requires 
the  immediate  adoption^of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  Commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
.  additional  rulemaking  action  woidd  be 
needed. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-118-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States,, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
\mder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piusuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwnded]      ' 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-10-04    Dassault  Aviation: 

Amendment  39-13149.  Docket  2003- 
NM-118-AD. 

Applicability:  Model  Mystere-Falcon  50 
series  air{}lanes  having  serial  numbers  2 
through  329  inclusive,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  consequent  leakage 
of  the  hydraulic  lines  located  within  the  No. 
1  and  No.  3  engine  pylons,  which  can  result 
in  failure  of  the  No.  i  and  No.  2  hydraulic 
systems,  and  consequent  reduced 
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controllability  of  the  airplane,  accomplish 
the  following: 

Service  Information 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 

(1)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Dassault  Service  Bulletin 
F5O-A370,  dated  May  6.  2003. 

(2)  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
inspection  results  to  the  manufacturer,  this 
AD  does  not  include  such  a  requirement. 

Inspection 

(b)  Within  7  days  after  the  effective  date  of 
this  AD.  do  a  detailed  inspection  of  the  entire 
length  of  the  hydraulic  lines  located  within 
the  No.  1  and  No.  3  engine  pylons  for 
clearance,  per  paragraph  2.C.(2)(b)  of  the 
service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An    ■ 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Proper  Clearance 

(c)  If  the  clearance  of  both  hydraulic  lines 
is  found  within  the  limits  specified  in  the 
service  bulletin  during  the  inspection 
required  by  paragraph  (b)  of  this  AD,  do  the 
actions  specified  in  paragraph  (e)  of  this  AD. 

Incorrect  Clearance 

(d)  If  the  clearance  of  any  hydraulic  line  is 
found  outside  the  limits  specified  in  the 
service  bulletin  during  the  inspection 
required  by  paragraph  (b)  of  this  AD,  before 
further  flight,  do  a  detailed  inspection  for 
discrepancies  (i.e.,  evidence  of  contact, 
chafing,  or  abrasion)  between  the  hydraulic 
lines,  per  the  service  bulletin. 

(1)  If  no  discrepancy  is  detected,  do  the 
actions  specified  in  paragraph  (e)  of  this  AD. 

(2)  If  any  discrepancy  is  detected,  before 
further  flight,  measure  the  wear  depth  per  the 
service  bulletin. 

(i)  If  the  measurement  is  less  than  0.004- 
inch  (0.10  millimeter  (mm)),  no  further 
action  is  required  by  this  paragraph. 

(ii)  If  the  measurement  is  greater  than  or 
equal  to  0.004-inch  (0.10  mm),  at  the 
applicable  time  specifed  in  Figure  1,  2,  or  3 
of  the  service  bulletin  following  the 
inspection  required  by  paragraph  (d)  of  this 
AD,  replace  the  hydraulic  line  with  a  new 
hydraulic  line  per  the  service  bulletin.  The 
term  "flights,"  as  used  in  Figures  1,  2,  and 
3  of  the  service  bulletin,  means  "fligfit 
cycles"  for  this  AD. 

Fastening  Lines,  Ensuring  Proper  Clearance, 
and  Marking  Location  of  Clamps 

(e)  Before  further  flight  following  any 
inspection  or  replacement  required  by  this 
AD,  do  the  actions  specified  in  paragraphs 
(e)(1),  {e)(2),  and  (e)(3)  of  this  AD  per  the 
service  bulletin. 


(1)  Using  clamps,  screws,  and  nuts,  fasten 
the  hydraulic  linets)  as  indicated  in  Figure  4 
of  the  service  bulletin. 

(2)  Ensure  proper  clearance  between  the 
hydraulic  line(s)  and  adjacent  structure  as 
indicated  in  paragraph  2.C.(2)(b)  of  the 
service  bulletin. 

(3)  Using  yellow  paint,  mark  the  location 
of  the  clamps  installed  on  the  hydraulic 
line(s). 

Revision  to  Maintenance  Manual 

(f)  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Dassault  Falcon  50 
Maintenance  Manual  by  inserting  a  copy  of 
Dassault  Falcon  50  Maintenance  Manual 
Temporary  Revision  37,  dated  May  2003. 

Alternative  Methods  of  Compliance 

(g)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  per  Dassault 
Service  Bulletin  F50-A370,  dated  May  6, 
2003:  and  Dassault  Falcon  50  Maintenance 
Manual  Temporary  Revision  37,  dated  May 
2003;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Dassault  Falcon  Jet,  PO  Box 
2000,  South  Hackensack,  New  Jersey  07606. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  telegraphic  airworthiness  directive 
T2003-190(B),  dated  May  6.  2003. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
)une  4,  2003. 

Issued  in  Renton,  Washington,  on  May  9, 
2003. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-12110  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  3 
RIN  0790-AH01 

Transactions  Ottier  Than  Contracts, 
Grants,  or  Cooperative  Agreements  for 
Prototype  Projects 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
Department's  audit  policy  for  prototype 


projects  that  use  '.'other  transaction" 
authority.  Representatives  of  the 
militai'y  departments.  Defense  agencies 
and  other  DoD  activities,  have  agreed  on 
a  final  rule  that  amends  the  proposed 
rule  as  a  result  of  comments  received. 
EFFECTIVE  DATES:  This  final  rule  will 
become  effective  on  Jime  19,  2003.  This 
final  rule  will  become  effective  for  new 
solicitations  issued  on  June  19,  2003, 
and  for  any  issued  thereafter.  This  final 
rule  may  be  used  for  new  prototype 
awards  that  result  fi-om  solicitations 
issued  prior  to  June  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Capitano,  (703)  847-7486. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160,  107  Stat.  1547,  as 
amended,  authorizes  the  Secretary  of  a 
Military  Department,  the  Director  of 
Defense  Advanced  Research  Projects 
Agency  and  any  other  official 
designated  by  the  Secretary  of  Defense, 
to  enter  into  transactions  other  than 
contracts,  grants  or  cooperative 
agreements  in  certain  situations  for 
prototype  projects  that  are  directly 
relevant  to  weapons  or  weapon  systems 
proposed  to  be  acquired  or  developed 
by  the  Department  of  Defense.  Such 
transactions  are  commonly  referred  to  as 
"other  transaction"  agreements  for 
prototype  projects.  To  the  extent  that  a 
particular  statute  or  regulation  is  limited 
in  its  applicability  to  the  use  of  a 
procurement  contract,  it  would 
generally  not  apply  to  "other 
transactions"  for  prototype  projects. 

Part  3  to  32  CFR  was  established  to 
codify  policy  pertaining  to  prototype 
"other  transactions"  that  have  a 
significant  impact  on  the  public  and  are 
subject  to  rulemaking.  Additional 
guidance  on  prototype  "other 
transactions"  directed  at  Government 
officials  can  be  found  at  the  Defense 
Prociurement  Web  site  at:  http:// 
www.osd.dp.mil. 

A  proposed  rule  was  published  in  the 
Federal  Register  (66  FR  58422-58425) 
for  public  comment  on  November  21, 
2001.  A  notice  of  public  meeting  was 
published  in  the  Federal  Register  on 
March  4,  2002  (67  FR  9632),  and  held 
on  March  27,  2002.  The  proposed  rule 
addressed  conditions  on  use  of  "other 
transactions"  for  prototype  projects,  the 
nontraditional  Defense  contractor 
definition  and  audit  policy.  Comments 
on  the  proposed  rule  were  received  ft^om 
five  respondents  and  approximately  50 
representatives  of  Government  and 
industry  attended  the  public  meeting. 
The  majority  of  the  written  comments 


and  discussion  at  the  public  meeting 
focused  on  the  audit  policy  and  are 
addressed  in  this  final  rule.  The 
follovdng  siunmarizes  the  comments 
regarding  audit  policy  and  the 
disposition. 

The  following  is  a  summary  of  the 
public  input  and  the  DoD  response 
thereto  (the  soiuce  of  the  input  is 
annotated  after  each  comment): 

A.  General 

1.  Public  Comment:  The  policy  will 
discourage  nontraditional  Defense 
contractors  from  doing  business  with 
DoD  (vmtten  public  comments — five 
commenters). 

DoD  Response:  A  key  concept  of  our 
form  of  government  is  accountability  for 
its  resoiu-ces.  DoD  recognizes  the 
balance  that  must  be  achieved  between 
encouraging  nontraditional  contractors 
to  do  business  with  the  DoD  and  the  key 
concept  of  accoimtability  for  public 
funds.  DoD  believes  there  are  certain 
instances  when  the  government,  either 
through  use  of  an  Independent  Public 
Accountant  (IPA)  or  a  government 
employee,  must  have  access  to  the 
awardee's  books  and  records.  However, 
in  response  to  this  and  other  comments, 
a  niunber  of  revisions  have  been  made 
to  the  proposed  rule  to  reduce  the 
potential  for  discouraging 
nontraditional  Defense  contractors. 
These  revisions  include  raising  the 
mandatory  applicability  requirements  to 
$5  million  per  cost-type  agreement, 
providing  for  a  deviation  from  the 
mandatory  applicability  requirements 
for  agreements  in  excess  of  $5  million, 
specifying  instances  in  which  the 
government  could  have  no  direct  access 
to  the  contractor's  books  and  records, 
and  specifying  that  the  government  will 
make  copies  of  IPA  work  papers  when 
thCTe  is  evidence  that  the  audit  has  not 
been  properly  performed. 

2.  Public  Comment:  The  value  of  the 
expanded  policy  and  oversight  is 
questionable  (written  public  comment — 
one  commenter). 

DoD  Response:  DoD  believes  there  is 
value  in  having  an  access  to  records 
policy  that  properly  balances  the  need 
to  encotu^ge  contractor  participation 
with  the  need  to  obtain  access  to  records 
necessary  to  ensiu'e  compliance  with  the 
terms  of  the  agreement.  However,  DoD 
recognizes  that  the  proposed  rule 
needed  to  be  revised  to  provide  more 
flexibility  towards  achieving  this 
balance. 

3.  Public  Comment:  Balance  the  need 
for  audit  access  with  the  possible  loss  of 
access  to  technology  (public  meeting). 

DoD  Response:  DoD  agrees  there  must 
be  an  appropriate  balance  between  the 
need  to  access  new  technologies  and  the 


level  of  access  required  to  assure 
compliance  with  the  terms  of  the 
agreement.  DoD  believes  the  final  rule 
achieves  this  appropriate  balance. 

4.  Public  Comment:  Review  the 
language  throughout  the  rule  to  ensure 
consistency  of  terms  (public  meeting). 

DoD  Response:  DoD  has  reviewed  the 
terms  in  the  final  rule  to  ensure 
consistency. 

5.  Public  Comment:  Revise  the  tone 
and  verbiage  of  the  proposed  rule  to 
reduce  the  perception  of  intrusion 
(public  meeting). 

DoD  Response:  DoD  believes  the  final 
rule  reduces  the  perception  of  intrusion 
noted  at  the  public  meeting.  For 
example,  the  final  rule  states  that  the 
purpose  of  the  government's  review  of 
an  ffA's  work  papers  is  to  verify 
compliance  with  Generally  Accepted 
Government  Auditing  Standards 
(GAGAS).  The  rule  also  states  that  the 
government  has  no  direct  access  to 
awardee  records  for  nontraditional 
Defense  contractors  that  refuse  to  accept 
government  access.  Another  example  is 
the  language  that  provides  for  the 
government  to  make  copies  of  audit 
work  papers  only  if  the  audit  has  not 
been  performed  in  accordance  with 
GAGAS.  Finally,  the  length  and  extent 
of  audit  access  language  specifies  that 
access  should  be  provided  only  to  the 
extent  needed  to  verify  the  actual  costs 
or  statutory  cost  share. 

B.  Definitions 

1.  Public  Comment:  Definition  of 
"Key  Participant"  should  be  clarified  for 
applicability  to  subawardees  and  their 
segments  (written  public  comments — 
two  commenters). 

DoD  Response:  Revisions  to  the 
proposed  rule  have  eliminated  the  need 
for  the  term  "key  participant"  in  the 
final  rule. 

2.  Public  Comment:  Delete  or  define 
terms  "subordinate  element"  and 
"awardee"  (written  public  comments — 
two  commenters). 

DoD  Response:  Revisions  to  the 
proposed  rule  have  eliminated  the  need 
for  the  term  "subordinate"  in  the  final 
rule.  The  term  "awardee"  was  defined 
in  the  final  rule  issued  on  August  27, 
2002  (67  FR  54955),  regarding 
conditions  for  use. 

3.  Public  Comment:  Define  "Qualified 
Independent  Public  Accountant" 
(written  public  comment — one 
commenter). 

DoD  Response:  The  final  rule 
provides  a  definition  of  a  "Qualified 
Independent  Public  Accountant." 

C.  Statutory  Basis 

Public  Comment:  Withdraw  audit 
policy  and  clauses  in  their  entirety 


because  they  are  not  required  or  implied 
by  statute,  rule,  or  regulation.  The  audit 
policy  is  not  supported  by  legislative 
direction  and  not  tailored  to  implement 
changes  in  2000  or  2001  DoD 
Authorization  Acts.  The  audit  policy 
should  incorporate  only  those 
provisions  in  section  803  of  the  FY  2000 
DoD  Authorization  Act  (written  public 
comments — two  commenters). 

DoD  Response:  DoD  does  not  believe 
the  policy  should  be  withdrawn.  DoD 
believes  that  issuance  of  this  final  rule 
is  consistent  with  the  statutory 
requirements  for  the  use  of  other 
transactions.  The  statutory  authority  for 
other  transactions  specifically  requires, 
at  10  U.S.C.  2371,  that  the  Secretary  of 
Defense  "  *  *  *  shall  prescribe 
regulations  to  carry  out  this  section." 
DoD  believes  that  this  access  to  records 
policy  is  consistent  with  that  statutory 
requirement. 

D.  Flexibility 

1.  Public  Comment:  Replace  audit 
policy  with  a  general  statement  such  as 
"If  the  Agreements  Officer  determines 
that  an  audit  right  is  required,  the 
coverage,  length  and  extent  shall  be 
mutually  agreed  to  by  the  parties.  The 
audit  shall  be  performed  by  an 
independent  auditor  that  is  mutually 
acceptable  to  the  parties,  and  all  audit 
expenses  shall  be  reimbursed  by  the 
government"  (written  public 
comment — one  commenter). 

DoD  Response:  For  agreements  that 
are  less  than  S5  million,  DoD  agrees  that 
genered  language  providing  the 
Contracting  Officer  with  flexibility  in 
negotiating  the  coverage,  length,  and 
extent  of  access  is  appropriate.  DoD 
believes  that,  for  cost-type  agreements 
in  excess  of  $5  million,  more  specific 
policy  is  necessary.  However,  the  final 
rule  provides  flexibility  to  deviate  fi-om 
the  specific  policy  when  supported  by 
the  particular  facts  and  circumstances. 

2.  Public  Comment:  Rely  on  awardee's 
internal  auditors,  certification  of 
accounting  procediues  and 
documentation,  and  if  necessary  a 
tailored  audit  clause  providing  limited 
access  for  independent  auditor  (written 
public  comment — one  commenter). 

DoD  Response:  DoD  does  not  believe 
it  is  sufficient  to  rely  on  an  awardee's 
internal  auditors  when  cost-type 
agreements  provide  for  government 
payments  that  exceed  $5  million.  DoD 
agrees  that  access  is  limited  to  those 
records  that  are  needed  to  verify  the 
established  cost-share,  actual  costs  or 
reporting  used  as  the  basis  for 
payments. 

3.  Public  Comment:  Limit  audits  to 
post-verification-of  cost  sharing  only. 
Costs  incurred  should  not  be  subject  to 
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audit  other  than  GAO  (written  public 
comments — three  commenters). 

DoD  Response:  DoD  believes  the 
government  should  not  preclude 
reviews  when  payments  are  based  on 
amoimts  generated  from  awardee's 
financial  or  cost  records.  The 
government  needs  to  have  some 
reasonable  assurance  regarding  the 
appropriateness  of  those  amounts.  DoD 
believes  the  final  rule  provides  such 
reasonable  assurance  while  also 
providing  appropriate  flexibility  in  its 
application. 

4.  Public  Comment:  Audits  for  other 
than  cost  sharing  should  apply  only  if 
there  is  reason  to  believe  an  impropriety 
has  occiured  (written  public  comment — 
one  commenter). 

DoD  Response:  DoD  believes  the 
government  shoidd  not  limit  reviews  of 
actual  costs  incurred  to  cases  where 
there  is  a  reason  to  believe  an 
impropriety  has  occurred.  When  cost- 
type  agreements  provide  for  government 
payments  that  exceed  $5  million,  the 
government  needs  to  have  some 
reasonable  assiu-ance  regarding  the 
appropriateness  of  those  amounts.  DoD 
believes  the  final  rule  provides  such 
reasonable  assurance  while  also 
providing  appropriate  flexibility  in  its 
application. 

E.  Applicability 

1.  Public  Comment:  Need  to  establish 
a  threshold  for  applicability  to  prime 
recipients  (written  public  comment — 
one  commenter). 

DoD  Response:  DoD  agrees  that  a 
threshold  for  mandatory  application  of 
the  policy  is  needed.  The  final  rule 
establishes  that  threshold  at  $5  million 
per  cost-type  agreement.  DoD  believes 
this  is  an  appropriate  threshold  because 
it  will  cover  a  majority  of  the  dollars 
while  exempting  a  majority  of  the 
agreements  from  mandatory  application 
of  the  policy.  Using  data  from  the  past 
eight  years,  it  is  anticipated  that  this 
threshold  will  provide  the  government 
with  access  to  records  for  89%  of  all 
government  dollar  under  cost-type 
agreements,  while  also  exempting  78% 
of  those  agreements  from  mandatory 
application  of  the  policy. 

2.  Public  Comment:  Consider  whether 
the  language  regarding  "payments 
generated  from  financial  records"  could 
be  misconstrued  and  applied  too 
broadly.  Examples  of  when  the  language 
would  and  would  not  apply  should  be 
considered  (public  meeting). 

DoD  Response:  The  language 
"payments  generated  from  financial 
records"  has  been  included  in  the  final 
rule  within  the  definition  of  a  cost-type 
other  transaction.  To  reduce  potential 
misimderstanding  or  inappropriate 


application,  the  final  rule  includes 
examples  of  what  constitutes  a  cost-type 
agreement. 

3.  Public  Comment:  Consider 
providing  the  Agreements  Officer  more 
flexibility  in  the  applicati.^n  of  the  audit 
access  clause  (public  meeting). 

DoD  Response:  The  final  rule 
provides  the  Agreements  Officer  with 
the  flexibility  to  negotiate  the  length 
and  extent  of  access  for  any  agreements 
that  are  less  than  $5  million.  It  also 
provides  for  the  ability  to  deviate  from 
some  or  all  of  the  specific  access 
requirements  for  cost-type  agreements 
in  excess  of  $5  million  when  such 
deviation  is  adequately  supported  by 
the  particular  facts  and  circiunstances. 
The  Agreements  Officer  should  consult 
with  the  cognizant  auditor  to  ensure 
that  the  benefits  of  such  a  deviation 
outweigh  any  increased  risks  to  the 
Govenmient. 

4.  Public  Comment:  Consider 
addressing  the  circumstances  where  a 
single  agreement  has  both  cost-based 
and  fixed-price  portions  (public 
meeting). 

DoD  Response:  DoD  believes  the 
examples  of  a  cost-type  agreement 
included  in  the  proposed  rule  provides 
sufficient  guidance  for  use  by 
Agreements  Officers  in  determining 
proper  application  of  the  policy  to  those 
unique  circumstances  in  which  an 
agreement  has  both  cost-type  and  fixed- 
price  portions. 

5.  Public  Comment:  Consider  using 
different  thresholds  for  nontraditional 
vs.  traditional  contractors  (public 
meeting). 

DoD  Response:  DoD  considered  using 
different  thresholds  for  nontraditional 
and  traditional  contractors,  but  believes 
such  an  application  would  result  in 
uxmecessary  complexity.  DoD  believes 
requiring  application  of  the  policy  to  all 
cost-type  agreements  in  excess  of  $5 
million  is  a  more  desirable  approach 
because  (1)  it  is  anticipated  to  include 
a  majority  of  the  Government  dollars  on 
cost-type  agreements  while  also 
exempting  most  of  the  agreements  from 
mandatoiy  application,  and  (2)  it 
provides  for  the  same  threshold  as  the 
Comptroller  General  access,  thereby 
providing  a  simple  imified  threshold  for 
appl)Tng  the  two  requirements. 

6.  Public  Comment:  Make  the 
application  of  the  audit  policy  at  the 
discretion  of  the  Agreements  Officer 
regardless  of  the  dollar  amount  of  the 
agreement  (public  meeting). 

DoD  Response:  DoD  believes  it  is 
desirable  to  provide  some  specffic 
policy  for  access  to  records  when 
agreements  exceed  $5  million.  However, 
DoD  recognizes  the  need  for  an 
Agreements  Officer  to  be  able  to 


exercise  good  business  judgment.  Under 
the  final  rule,  for  agreements  that  are 
less  than  $5  million,  application  of  the 
audit  policy  is  solely  at  the  discretion  of 
the  Agreements  Officer.  In  addition,  for 
cost-type  agreements  in  excess  of  $5 
million,  the  final  rule  provides  for  a 
deviation  from  application  of  the  policy 
if  supported  by  the  particular  facts  and 
circumstances. 

7.  Public  Comment:  Make  the 
application  of  the  audit  policy 
mandatory  regardless  of  the  dollar 
amount  of  the  agreement  (public 
meeting). 

DoD  Response:  DoD  established  a 
threshold  that  minimizes  its  risk.  We 
did  so  to  encoiu-age  participation  by  non 
traditional  contractors.  DoD  believes 
that,  for  agreements  that  are  less  than  $5 
million,  the  Agreements  Officer  should 
have  the  flexibility  to  negotiate  audit 
access  to  records  based  on  their 
assessment  of  risk  of  the  particular 
agreement. 

8.  Public  Comment:  Apply  the  audit 
threshold  requirements  at  $5  million  per 
agreement.  This  is  the  same  as  the  GAO 
access  requirements  and  the  trigger  for 
Earned  Value  Management  (public 
meeting). 

DoD  Response:  DoD  agrees  that  this 
threshold  is  appropriate  for  mandatory 
application  of  the  policy.  In  addition  to 
being  the  same  as  the  GAO  access 
requirements  (which  simplifies 
application),  DoD  also  believes  that 
threshold,  with  its  accompanying 
provisions  for  deviadon,  properly 
balances  the  need  for  access  to  records 
with  the  need  to  encourage  contractor 
participation. 

9.  Public  Comment:  Consider  using  a 
trigger  threshold  requirement  such  as 
that  used  in  applying  the  Cost 
Accounting  Standards  (public  meeting). 

DoD  Response:  DoD  considered  using 
a  trigger  concept,  but  believes  such  a 
concept  would  be  uimecessarily 
complex.  The  $5  million  threshold  per 
cost-type  agreement  is  a  simplified 
approach  that  achieves  the  proper 
balance  between  the  need  for  access  to 
records  and  the  need  to  encoiuage 
contractor  participation. 

10.  Public  Comment:  The  rule  should 
not  apply  to  nontraditional  contractors 
(written  public  comment — one 
commenter). 

DoD  Response:  DoD  believes  the  final 
nUe  properly  balances  the  need  to 
access  records  with  the  concerns  of 
nontraditional  Defense  contractors.  The 
final  rule  provides  for  application  of  the 
policy  for  cost-type  agreements  in 
excess  of  $5  million.  It  is  anticipated, 
based  on  past  history,  that  this  will 
exempt  about  78%  of  the  agreements. 
For  the  remaining  22%,  the  final  rule 


provides  for  a  deviation  when 
supported  by  the  particular  facts  and 
circiunstances.  In  those  remaining 
instances  where  the  access  requirements 
are  applied  to  nontraditional  Defense 
contractors,  the  rule  provides  for  use  of 
an  Independent  Public  Accountant  if 
the  nontraditional  Defense  contractor 
refuses  Government  access  to  its 
records. 

11.  Public  Comment:  The  rule  should 
state  that  it  does  not  apply  to  existing 
agreements  (written  public  comment — 
one  commenter). 

DoD  Response:  The  final  rule 
specifies  the  Other  Transactions  to 
which  the  policy  applies,  which  does 
not  include  existing  agreements. 

F.  Use  of  an  Independent  Public 
Accountant  (IPA) 

1.  Public  Comment:  Use  of  an  IPA  will 
discourage  nontraditional  contractors 
because  of  the  need  for  accoimting 
systems  to  fully  document  costs  and 
government  access  to  IPA  work  papers 
that  include  company  proprietary 
information  (written  public  comments — 
two  commenters). 

DoD  Response:  DoD  believes  an 
awardee  should  maintain  an  accounting 
system  that  adequately  supports  the 
amounts  used  as  the  basis  for  payment 
regardless  of  whether  the  Government 
has  access  to  the  awardee's  records.  An 
awardee  that  enters  into  a  cost-type 
agreement  should  have  some  sort  of 
accounting  system  that  adequately 
supports  those  amounts.  In  regard  to 
company  proprietary  information,  the 
final  rule  addresses  this  concern  by 
limiting  the  government's  right  to  make 
copies  of  the  IPA's  work  papers  to 
instances  where  there  is  evidence  the 
audit  has  not  been  performed  in 
accordance  with  GAGAS. 

2.  Public  Comment:  Delete 
government  access  to  IPA  work  papers 
to  protect  propriety  information  of 
awardees/participants  (written  public 
comments — two  commenters). 

DoD  Response:  DoD  believes  it  is 
important  for  the  government  to  have 
access  to  IPA  work  papers  to  assure  the 
audit  has  been  performed  in  accordance 
with  GAGAS.  However,  in  recognition 
of  the  concern  expressed  by  the 
commenter,  the  final  rule  limits  the 
government's  right  to  make  copies  of  the 
IPA's  work  papers  to  instances  where 
there  is  evidence  the  audit  has  not  been 
performed  in  accordance  with  those 
standards. 

3.  Public  Comment:  The  statements 
"Use  amounts  generated  from  the 
awardee's  financial  or  cost  records  as 
the  basis  for  payment"  and  "direct 
access  to  sufficient  records  to  ensure 
full  accountability  for  all  govenunent 


funding"  are  too  broad  and  too  vague. 
Audit  access  should  be  for  very  limited 
with  focused  purposes  (written  public 
comment — one  commenter). 

DoD  Response:  The  final  rule  includes 
specific  examples  of  a  cost-type 
agreements  which  is  defined  as 
agreements  where  payments  are  based 
on  amoimts  generated  from  the 
awardee's  financial  or  cost  records  or 
that  require  at  least  one  third  of  the  total 
costs  to  be  provided  by  non-Federal 
parties  pursuant  to  statute.  The 
statement  "direct  access  to  sufficient 
records  to  ensure  full  accountability  for 
all  government  funding"  has  been 
replaced  by  a  more  focused  requirement 
that  the  government  have  access  to 
directiy  pertinent  records  "needed  to 
verify  the  actual  costs  or  reporting  used 
as  the  basis  of  payment  or  to  verify 
statutorily  required  cost  share  under  the 
agreement." 

4.  Public  Comment:  Define  GAGAS 
(written  public  comment — one 
commenter). 

DoD  Response:  The  final  rule  includes 
a  description  of  Generally  Accepted 
Government  Auditing  Standards  and 
where  those  standards  can  be  found. 

5.  Public  Comment:  The  rule  should 
requfre  the  agreement  to  specify  the 
percentage  of  payments  that  may  be 
withheld  when  an  audit  by  an  IPA  is  not 
adequately  performed  (written  public 
comment — one  commenter). 

DoD  Response:  The  final  rule  states 
that  the  Agreements  Officer  has  the  right 
to  "withhold  or  disallow  a  specified 
percentage  of  costs  until  the  audit  is 
completed  satisfactorily.  The  specified 
percentage  should  be  sufficient  to 
enhance  performance  or  corrective 
action  while  also  not  being  unfairly 
punitive." 

6.  Public  Comment:  Change  "should" 
to  "shall"  in  statement  that  "Agreement 
Officer  should  grant  approval  to  use  an 
IPA  when  participant  is  not  performing 
contract  subject  to  Cost  Principles/CAS 
and  refuses  to  accept  award  if 
government  has  access"  (written  public 
comment — one  commenter). 

DoD  Response:  The  final  rule  states 
that  the  access  to  records  clause  for 
business  units  not  performing  contracts 
subject  to  the  Cost  Principles/CAS 
"must  provide  for  the  use  of  a  qualified 
IPA  if  such  a  business  unit  will  not 
accept  the  agreement  if  the  government 
has  access  to  the  business  unit's 
records." 

7.  Public  Comment:  Sample  audit 
clause  should  revise  "The  audit  will  be 
conducted  by  an  IPA"  to  "The  audit 
will  be  conducted  by  a  mutually 
acceptable  IPA  at  government  expense" 
(written  public  comment — one 
commenter). 


DoD  Response:  To  reduce  the 
complexity  of  the  rule  and  assure 
maximum  flexibility  for  the  Agreements 
Officer,  the  final  rule  deletes  eill  of  the 
sample  audit  clauses.  Sample  audit 
clauses  intended  to  serve  as  a  guide  can 
be  found  at  http://www.osd.mil/dp 
(under  the  "Other  Transactions"  Special 
Interest  Item  in  "Questions  and 
Answers").  These  samples  may  be 
modified  as  necessary  to  address  the 
particular  facts  and  circumstances  of 
each  agreement. 

8.  Public  Comment:  Add  language 
stating  that  the  purpose  of  the  audit  of 
an  IPA's  work  papers  is  to  verify 
compliance  with  GAGAS  (public 
meeting). 

DoD  Response:  The  final  rule  states 
that  the  government  will  have  access  to 
the  IPA's  audit  reports  and  working 
papers  to  ensure  that  the  IPA  has 
performed  the  audit  in  accordance  with 
GAGAS. 

9.  Public  Comment:  Eliminate  the 
need  to  access  an  IPA's  work  papers  and 
rely  on  AICPA  standards  and  public 
accounting  peer  reviews  (public 
meeting). 

DoD  Response:  DoD  does  not  believe 
the  AICPA  standards  and  peer  reviews 
provide  adequate  assurance  that  the 
audit  of  the  other  transaction  has  been 
performed  in  accordance  with  GAGAS 
because  (a)  GAGAS  has  some  - 
requirements  that  are  not  included  in 
the  AICPA  standards,  and  (b)  public 
accounting  peer  reviews  focus  on 
financial  statement  reviews  and 
compliance  with  GAAS  (as  opposed  to 
government  financial  payment  reviews 
and  compliance  with  GAGAS). 

10.  Public  Comment:  Require  that 
IPA's  comply  with  Generally  Accepted 
Auditing  Standards  (GAAS)  instead  of 
GAGAS  (public  meeting). 

DoD  Response:  The  requirement  to 
comply  with  GAGAS  is  a  statutory 
requirement  that  cannot  be  waived  by 
DoD.  The  Inspector  General  Act  of  1978 
(as  amended)  requires  that  audit  work  of 
Federal  organizations,  programs, 
activities,  and  functions  complv  with 
GAGAS. 

11.  Public  Comment:  Add  language 
stating  that,  when  an  IPA's  report  is  not 
adequate,  an  Agreements  Officer  should 
consider  terminating  an  agreement  only 
if  it  is  impractical  to  withhold  monies 
or  suspend  performance  until  the  audit 
is  satisfactorily  performed  (public 
meeting). 

DoD  Response:  The  final  rule  states 
that  the  Agreements  Officer  may 
terminate  the  agreement  only  if  it  is  not 
practical  to  either  (a)  withhold  monies, 
or  (b)  suspend  performance  until  the 
audit  is  completed  satisfactorily. 
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G.  DoDIG  Access 

Public  Comment:  Delete  3.7(f)(2)  that 
states  if  Agreements  Officer  gets  access, 
DoDIG  also  gets  access.  This  is  not 
supported  by  statute.  The  only  audit 
access  in  section  804  of  Public  Law 
106-398  is  for  GAO,  not  DoDIG  (written 
public  conunent — two  commenters). 

DoD  Response:  While  section  804  of 
Public  Law  106-398  does  not  provide 
for  DoDIG  access,  such  access  is 
provided  for  in  the  Inspector  General 
Act  (Public  Law  95^52).  Public  Law 
95-452  provides  that  the  Inspector 
General  shall  have  access  to  the  same 
records  as  the  agency  (DoD)  and  its 
employees  (e.g..  the  Agreements 
Officer).  Thus,  in  accordance  with  this 
statute,  if  an  agreement  gives  the 
Agreements  Officer  or  another  DoD 
component  official  access  to  a  business 
unit's  records,  the  DoDIG  is  granted  the 
same  access  to  those  records. 

H.  Audit  Performance 

1.  Public  Comment:  Delete  the  word 
"normally"  from  "Audits  normally  will 
be  performed  only  when  Agreements 
Officer  determines  it  is  necessary  to 
verify  the  awardee's  compliance  with 
the  terms  of  the  agreement"  (written 
public  comment — one  commenter). 

DoD  Response:  The  final  rule  deletes 
the  word  "normally."  The  final  rule 
states  that  "Audits  will  be  performed 
when  the  Agreements  Officer 
determines  it  is  necessary  to  verify 
statutory  cost  share  or  to  verify  amoiuts 
generated  from  financial  or  cost  records 
that  will  be  used  as  the  basis  for 
payment  or  adjustment  of  payment." 

2.  Public  Comment:  Consider  adding 
a  "problem  statement"  describing  what 
the  policy  is  intending  to  correct  (public 
meeting). 

DoD  Response:  DoD  does  not  believe 
it  adds  value  to  include  a  "problem 
^statement"  in  the  final  rule.  However,  in 
response  to  the  public  comment,  DoD 
notes  that  in  developing  the  proposed 
and  final  rule,  DoD  has  considered  the 
"problem"  to  be  the  extent  of  access  to 
records  required  by  the  government  on 
cost-type  agreements.  The  goal  is  to 
achieve  an  appropriate  balance  between 
the  need  to  access  new  technologies  and 
the  level  of  access  required  to  assure 
compliance  with  the  terms  of  the 
agreement. 

3.  Public  Comment:  Consider 
permitting  reviews  of  records  at  the 
awardee  facility  only,  i.e..  the 
government  would  be  precluded  from 
removing  records  from  the  contractor's 
facility  (public  meeting). 

DoD  Response:  DoD  does  not  believe 
it  is  necessary  to  limit  access  to  records 
at  the  awardee  facility.  However,  DoD 


recognizes  the  concern  expressed  at  the 
public  meeting.  For  traditional 
contractors,  the  final  rule  does  not 
provide  any  more  access  than  the 
government  curently  has  under 
procurement  contracts  with  those 
contractors.  For  nontraditional  Defense 
contractors,  the  rule  provides  for  the  use 
of  an  IPA  if  the  nontraditional  Defense 
contractor  refuses  to  grant  access  to  the 
government.  In  those  instances,  the 
government  has  no  direct  access  to  the 
nontraditional  Defense  contractors' 
books  and  records,  and  can  only  make 
copies  of  the  IPA's  work  papers  if  there 
is  evidence  the  audit  was  not  performed 
in  accordance  with  GAGAS. 

I.  Flowdown  to  Subawardees/ 
Subagreements 

1.  Public  Comment:  Revise  flow  down 
requirements  because  they  appear  to  be 
nonnegotiable  (written  public 
comments-one  commenter). 

DoD  Response:  The  final  rule 
provides  for  flexibility  in  negotiating 
flow  down  requirements  for 
subagreements  that  are  less  than  $5 
million.  For  cost-type  subagreements 
that  are  in  excess  of  $5  million,  a 
deviation  from  the  flow  down 
requirements  is  permitted  when 
supported  by  the  particular  facts  and 
circiunstances.  Note,  that  Single  Audit 
Act  requirements  apply  to  subawardees/ 
subagreements  where  appropriate. 

2.  Public  Comment:  The  threshold  of 
$300,000  for  flow  down  to  key 
participants  is  unusually  low. 
Recommend  using  the  $500,000  in 
legislation  for  traditional  contractors  or 
the  $5  million  used  for  GAO  access 
(written  public  comments — two 
commenters). 

DoD  Response:  DoD  agrees  that  the 
$300,000  threshold  in  the  proposed  rule 
was  too  low.  The  final  rule  establishes 
a  subagreement  threshold  of  $5  million. 

3.  Public  Comment:  Delete  the 
mandatory  clauses  for  subagreements 
and  instead  make  the  awardee 
responsible  for  providing  sufficient 
support  for  subawardee  costs  (public 
meeting). 

DoD  Response:  The  final  rule  deletes 
the  requirement  to  apply  the  policy  for 
subagreements  that  are  less  than  $5 
million.  For  cost-type  subagreements 
that  are  in  excess  of  $5  million, 
deviation  fitjm  application  of  the  policy 
is  permitted  when  supported  by  the 
particular  facts  and  circumstances. 

4.  Public  Comment:  The  flow  down 
requirements  will  discourage 
technology  rich  subcontractors  from 
participating  in  other  transactions 
(written  public  comment — one 
commenter). 


DoD  Response:  DoD  has  strived  to 
balance  the  potential  discouragement  of 
technology  rich  subcontractors  from  the 
need  to  assure  compliance  with  the 
terms  of  the  agreement.  DoD  believes 
this  balance  has  been  achieved  in  the 
final  rule  because  (a)  application  of  the 
policy  is  not  required  for  subagreements 
that  are  $5  million  or  less,  and  (b) 
deviation  from  the  policy  is  permitted 
for  subagreements  that  are  in  excess  of 
$5  million  if  warranted  by  the  particular 
facts  and  circumstances. 

J.  Sample  Audit  Clauses 

1.  Public  Comment:  Sample  audit 
clauses  should  revise  "awardee"  to 
"business  unit  of  the  awardee",  and 
"awardee's  records"  to  "directly 
pertinent  records  of  those  business  units 
of  the  awardee  performing  the  work 
under  the  OT  agreement"  (written 
public  comment — one  commenter). 

DoD  Response:  DoD  has  deleted  the 
sample  clauses  from  the  final  rule 
because  they  add  unnecessary 
complexity  and  could  serve  to  reduce 
the  flexibility  of  the  Agreements  Officer 
by  becoming  quasi-standard  and/or 
quasi-required  clauses.  Sample  clauses 
maintained  at  http://www.osd.mil/dp 
(under  the  "Other  Transactions"  Special 
Interest  Item  in  "Questions  and 
Answers")  that  are  intended  to  serve  as 
a  guide  do  clarify  access  is  to  the 
specified  business  unit. 

2.  Public  Comment:  Consider  adding 
language  to  the  audit  access  clause  that 
states  when  it  applies  (public  meeting). 

DoD  Response:  The  final  rule  does 
provide  specific  language  as  to  when  a 
DoD  access  to  records  clause  is 
applicable. 

K.  Traditional  vs.  Non-Traditional 
Contractor 

1.  Public  Comment:  Distinguish 
between  nontraditional  and  traditional 
contractors  based  on  the  agreement 
value  using  TINA  threshold  of  $550,000, 
or  based  on  the  CAS  threshold  for  full 
($50  million)  or  modified  ($7.5  million) 
coverage  (public  meeting). 

DoD  Response:  The  final  rule 
distinguishes  between  traditional  and 
nontraditional  Defense  contractors  for 
purposes  of  determining  the  level  of 
approval  for  (a)  the  use  of  an  IPA  and 
(b)  deviating  from  application  of  the 
policy.  DoD  believes  that,  when  used  for 
these  purposes,  the  statutory  definitions 
are  adequate.  In  addition,  the  use  of 
definitions  that  are  consistent  with 
those  in  statute  reduces  complexity, 
thereby  simplifying  implementation  of 
thende. 

2.  Public  Comment:  Consider  whether 
using  the  cost  principles  as  a  criteria  for 
use  of  an  Independent  Public 


Accoimtant  is  overly  broad  (public 
meeting). 

DoD  Response:  DoD  does  not  believe 
using  the  cost  principles  is  overly  broad 
for  purposes  of  the  final  rule,  which 
uses  cost  principles  for  determining  the 
level  of  approved  to  (a)  use  an  IPA  and 
(b)  deviate  from  application  of  the 
policy.  When  a  contractor  is  performing 
on  a  contract  subject  to  the  cost 
principles,  a  government  representative 
(e.g.,  Defense  Contract  Audit  Agency 
(DGAA))  has  access  to  that  contractors 
books  and  records.  Therefore,  DoD 
believes  that  cost  principles  are  an 
appropriate  for  determining  when  an 
IPA  may  be  used. 

Regulatory  Evaluation 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  xmder 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act 
(Section  202  of  Public  Law  104-4) 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  may  * 
result  in  the  expenditure  by  State,  local 
and  tribal  govenunents.  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
raore  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  certified  that  this  part  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  rule  does  not  require  additional 
record  keeping  or  other  significant 
expense  by  project  participants. 

Public  Law  96-51 1 ,  "Paperwork 
Reduction  Act  of  1995"  (44  U.S.C.  3501 
et  seq.) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  13132,  "Federalism" 

It  has  been  certified  that  this  rule  does 
not  have  federalism  implications,  as  set 
^orth  in  Executive  Order  13132. 

List  of  Subjects  in  32  CFR  Fart  3 

Government  prociu-ement. 
Transactions  for  prototype  projects. 

■  Accordingly,  32  CFR  part  3  is  amended 
to  read  as  follows: 


PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

■  1.  The  authority  citation  for  32  CFR 
part  3  continues  to  read  as  follows: 

Authority:  Section  845  of  Public  Law  103- 
160, 107  STAT.  1547,  as  amended. 

■  2.  Section  3.4  is  revised  to  read  as 
follows: 

§3.4    Definitions. 

Agency  point  of  contact  (POC).  The 
individual  identified  by  the  military 
department  or  defense  agency  as  its  POC 
for  prototype  OTs. 

Agreements  Officer.  An  individual 
with  the  authority  to  enter  into, 
administer,  or  terminate  OTs  for 
prototype  projects  and  make  related 
determinations  and  findings. 

Approving  Official.  The  official 
responsible  for  approving  the  OTs 
acquisition  strategy  and  resulting  OT 
agreement.  This  official  must  be  at  least 
one  level  above  the  Agreements  Officer 
and  at  no  lower  level  than  existing 
agency  thresholds  associated  with 
prociu'ement  contracts. 

Awardee.  Any  business  unit  that  is 
the  direct  recipient  of  an  OT  agreement. 

Business  unit.  Any  segment  of  an 
organization,  or  an  entire  business 
organization  which  is  not  divided  into 
segments. 

Contracting  activity.  An  element  of  an 
agency  designated  by  the  agency  head 
and  delegated  broad  authority  regarding 
acquisition  functions.  It  includes 
elements  designated  by  the  Director  of 
a  Defense  Agency  which  has  been 
delegated  contracting  authority  through 
its  agency  charter. 

Cost-type  OT.  Agreements  where 
payments  are  based  on  amounts 
generated  from  the  awardee's  financial 
or  cost  records  or  that  require  at  least 
one  third  of  the  total  costs  to  be 
provided  by  non-Federal  parties 
pursuant  to  statute  or  require  submittal 
of  financial  or  cost  records/reports  to 
determine  whether  additional  effort  can 
be  accomplished  for  the  fixed  amount. 

Fixed-price  type  OT.  Agreements 
where  payments  are  not  based  on 
amoimts  generated  from  the  awardee's 
financial  or  cost  records. 

Head  of  the  contracting  activity. 
(HCA).  The  official  who  has  overall 
responsibility  for  managing  the 
contracting  activity. 

Nontraditional  Defense  contractor.  A 
business  unit  that  has  not,  for  a  period 
of  at  least  one  year  prior  to  the  date  of 
the  OT  agreement,  entered  into  or 
performed  on  (1)  any  contract  that  is 
subject  to  full  coverage  imder  the  cost 


accounting  standards  prescribed 
pursuant  to  section  26  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  422)  and  the  regulations 
implementing  such  section;  or  (2)  any 
other  contract  in  excess  of  $500,000  to 
carry  out  prototype  projects  or  to 
perform  basic,  applied,  or  advanced 
research  projects  for  a  Federal  agency, 
that  is  subject  to  the  Federal  Acquisition 
Regulation. 

Procurement  contract.  A  contract 
awarded  pursuant  to  the  Federal 
Acquisition  Regulation. 

Qualified  Independent  Public 
Accountant.  An  accountant  that  is 
licensed  or  works  for  a  firm  that  is 
licensed  in  the  state  or  other  politiccd 
jurisdiction  where  they  operate  their 
professional  practice  and  comply  with 
the  applicable  provisions  of  the  public 
accoimtancy  law  and  rules  of  the 
jurisdiction  where  the  audit  is  being 
conducted. 

Segment.  One  of  two  or  more 
divisions,  product  departments,  plants, 
or  other  subdivisions  of  an  organization 
reporting  directly  to  a  home  office, 
usually  identified  with  responsibility 
for  profit  and/or  producing  a  product  or 
service.  » 

Senior  Procurement  Executive.  The 
following  individuals: 

(1)  Department  of  the  Army — 
Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics  and  Technology); 

(2)  Department  of  the  Navy — Assistant 
Secretary  of  the  Navy  (Research, 
Development  and  Acquisition); 

(3)  Department  of  the  Air  Force — 
Assistant  Secretary  of  the  Air  Force 
(Acquisition). 

(4)  The  Directors  of  Defense  Agencies 
who  have  been  delegated  authority  to 
act  as  Senior  Procurement  Executive  for 
their  respective  agencies. 

Single  Audit  Act.  Establishes  uniform 
audit  requirements  for  audits  of  state 
and  local  government,  universities,  and 
non-profit  organizations  that  expend 
Federal  awards. 

Subawardee.  Any  business  unit  of  a 
party,  entity  or  subordinate  element 
performing  effort  under  the  OT 
agreement,  other  than  the  awardee. 

Traditional  Defense  contractor.  Any 
business  unit  that  does  not  meet  the 
definition  of  a  nontraditional  Defense 
contractor. 

■  3.  New  §  3.8  is  added  to  read  as 
follows: 

§  3.8    DoD  access  to  records  policy. 

(a)  Applicability.  This  section 
provides  policy  concerning  DoD  access 
to  awardee  and  subawardee  records  on 
OT  agreements  for  prototype  projects. 
This  access  is  separate  and  distinct  from 
Comptroller  General  access. 
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(1)  Fixed-price  type  OT  agreements. 
(i)  General — DoD  access  to  records  is 
not  generally  required  for  fixed-price 
type  OT  agreements.  In  order  for  an 
agreement  to  be  considered  a  fixed-price 
type  OT  agreement,  it  must  adequately 
specify  the  effort  to  be  accomplished  for 
a  fixed  amount  and  provide  for  defined 
payable  milestones,  with  no  provision 
for  financial  or  cost  reporting  that 
would  be  a  basis  for  making  adjustment 
in  either  the  work  scope  or  price  of  the 
effort. 

(ii)  Termination  considerations.  The 
need  to  provide  for  DoD  access  to 
records  in  the  case  of  termination  of  a 
fixed-price  type  OT  can  be  avoided  by 
limiting  potential  termination 
settlements  to  an  amount  specified  in 
the  original  agreement  or  to  payment  for 
the  last  completed  milestone.  However, 
if  a  fixed-price  agreement  provides  that 
potential  termination  settlement 
amounts  may  be  based  on  amoiuits 
generated  from  cost  or  financial  records 
and  the  agreement  exceeds  the  specified 
threshold,  the  OT  should  provide  that 
DoD  will  have  access  to  records  in  the 
event  of  termination. 

(2)  Cost-type  OT  agreements,  (i) 
Single  Audit  Act — hi  accordance  with 
the  requirements  of  Public  Law  98-502, 
as  amended  by  Pubhc  Law  104-156,  110 
STAT.  1396-1404,  when  a  business  unit 
that  will  perform  the  OT  agreement,  or 

a  subawardee,  meets  the  criteria  for  an 
audit  pursuant  to  the  Single  Audit  Act. 
the  DoD  must  have  sufficient  access  to 
the  entity's  records  to  assure 
compliance  with  the  provisions  of  the 
Act. 

(ii)  Traditional  Defense  contractors. 
The  DoD  shall  have  access  to  records  on 
cost-type  OT  agreements  with 
traditional  Defense  contractors  that 
provide  for  total  Government  payments 
in  excess  of  $5,000,000.  Tne  content  of 
the  access  to  records  clause  shall  be  in 
accordance  with  paragraph  (c)  of  this 
section.  The  value  establishing  the 
threshold  is  the  total  value  of  the 
agreement  including  all  options. 

(iii)  Nontraditional  Defense 
contractors.  The  DoD  should  have 
access  to  records  on  cost-type  OT 
agreements  with  nontraditional  Defense 
contractors  that  provide  for  total 
Government  pajrments  in  excess  of 
$5,000,000.  The  content  of  the  access  to 
records  clause  should  be  in  accordance 
with  paragraph  (c)  of  this  section.  The 
value  establishing  the  threshold  is  the 
total  value  of  the  agreement  including 
all  options. 

(iv)  DoD  access  below  threshold.  The 
Agreements  Officer  has  the  discretion  to 
determine  whether  to  include  DoD 
access  to  records  when  the  OT  does  not 
meet  any  of  the  requirements  in  (a)(2)(i) 


through  (a)(2)(iii)  of  this  section.  The 
content  of  that  access  to  records  clause 
should  be  tailored  to  meet  the  particular 
circumstances  of  the  agreement, 
(v)  Examples  of  cost-type  OT 
agreements.  (A)  An  agreement  that 
requires  at  least  one-third  cost  share 
pursuant  to  statute. 

(B)  An  agreement  that  includes 
payable  milestones,  but  provides  for 
adjustment  of  the  milestone  amounts 
based  on  actual  costs  or  reports 
generated  fi^om  the  awardee's  financial 
or  cost  records. 

(C)  An  agreement  that  is  for  a  fixed- 
Government  amount,  but  the  agreement 
provides  for  submittal  of  financial  or 
cost  records/reports  to  determine 
whether  additional  effort  can  be 
accomplished  for  the  fixed  amount. 

(3)  Subawardees.  When  a  DoD  access 
to  records  provision  is  included  in  the 
OT  agr  jement,  the  awardee  shall  use  the 
criteria  established  in  paragraphs 
{a){2){i)  through  (aK2)(iii)  of  this  section 
to  determine  whether  DoD  access  to 
records  clauses  should  be  included  in 
suba  wards. 

(b)  Exceptions.  (1)  Nontraditional 
Defense  contractors- — (i)  The 
Agreements  Officers  may  deviate,  in 
part  or  in  whole,  fi-om  the  application  of 
this  access  to  records  policy  for  a 
nontraditional  Defense  contractor  when 
application  of  the  policy  wovdd 
adversely  impact  the  government's 
ability  to  incorporate  commercial 
technology  or  execute  the  prototype 
project. 

(ii)  The  Agreements  Officer  will 
document: 

(A)  What  aspect  of  the  audit  policy 
was  not  applied; 

(B)  Why  it  was  problematic; 

(C)  What  means  will  be  used  to 
protect  the  Government's  interest;  and 

(D)  Why  the  benefits  of  deviating  from 
the  policy  outweigh  the  potential  risks. 

(iii)  This  determination  will  be 
reviewed  by  the  approving  official  as 
part  of  the  pre-award  approval  of  the 
agreement  and  submitted  to  the  agency 
FOG  within  10  days  of  award. 

(iv)  The  agency  POC  will  forward  all 
such  dociunentation  received  in  any 
given  fiscal  year,  to  the  Director. 
Defense  Procurement  by  15  October  of 
each  year. 

(2)  Traditional  Defense  contractor,  (i) 
Any  departiue  from  this  policy  for  other 
than  nontraditional  Defense  contractors 
must  be  approved  by  the  Head  of  the 
Contracting  Activity  prior  to  award  and 
set  forth  the  exceptional  circiunstances 
justifying  deviation. 

(ii)  Additionally,  the  justification  vdll 
dociunent: 

(A)  What  aspect  of  the  policy  was  not 
applied; 


(B)  Why  it  was  problematic; 

(C)  What  means  will  be  used  to 
protect  the  Government's  interest;  and 

(D)  Why  the  benefits  of  deviating  from 
the  policy  outweigh  the  potential  risks. 

(iii)  The  HCA  will  forward 
documentation  associated  with  such 
waivers  in  any  given  fiscal  year,  to  the 
Director,  Defense  Procurement  by  15 
October  of  each  year. 

(3)  DoD  access  below  the  threshold. 
When  the  Agreements  Officer 
determines  that  access  to  records  is 
appropriate  for  an  agreement  below  the 
$5,000,000  threshold,  the  content, 
length  and  extent  of  access  may  be 
mutually  agreed  to  by  the  parties, 
without  documenting  reasons  for 
departing  from  the  policy  of  this 
section. 

(4)  Flow  down  provisions.  The 
awardee  shall  submit  justification  for 
any  exception  to  the  DoD  access  to 
records  policy  to  the  Agreements  Officer 
for  subawardees.  The  Agreements 
Officer  will  review  and  obtain 
appropriate  approval,  as  set  forth  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(c)  Content  of  DoD  access  to  records 
clause.  When  a  DoD  access  to  records 
clause  is  included  as  part  of  the  OT 
agreement,  address  the  following  areas 
during  the  negotiation  of  the  clause: 

(1)  Frequency  of  audits.  Audits  will 
be  performed  when  the  Agreements 
Officer  determines  it  is  necessary  to 
verify  statutory  cost  share  or  to  verify 
amounts  generated  from  financial  or 
cost  records  that  will  be  used  as  the 
basis  for  pajrment  or  adjustment  of 
payment. 

(2)  Means  of  accomplishing  audits.  (!) 
Business  units  subject  to  the  Single 
Audit  Act — When  the  awardee  or 
subawardee  is  a  state  government,  local 
government,  or  nonprofit  organization 
whose  Federal  cost  reimbiu^ement 
contracts  and  financial  assistance 
agreements  are  subject  to  the  Single 
Audit  Act  (Public  Law  98-502,  as 
amended  by  Public  Law  104-156, 110 
STAT.  1396-1404),  the  clause  must 
apply  the  provisions  of  that  Act  for 
purposes  of  performing  audits  of  the 
awardee  or  subawardee  under  the 
agreement. 

(ii)  Business  units  not  subject  to  the 
Single  Audit  Act  currently  performing 
on  procurement  contracts.  The  clause 
must  provide  that  DCAA  will  perform 
any  necessary  audits  if,  at  the  time  of 
agreement  award,  the  awardee  or 
subawardee  is  not  subject  to  the  Single 
Audit  Act  and  is  performing  a 
prociu-ement  contract  that  is  subject  to 
the  Cost  Principles  Applicable  to 
Commercial  O^anization^  (48  CFR  part 


31.2)  and/or  the  Cost  Accounting 
Standards  (48  CFR  part  99). 

(iii)  Other  business  units.  DCAA  or  a 
qualified  IPA  may  perform  any 
necessary  audit  of  a  business  iuiit  of  the 
awatdee  or  subawardee  if,  at  the  time  of 
agreement  award,  the  business  unit  does 
not  meet  the  criteria  in  (c)(2)(i)  or 
(c)(2)(ii)  of  this  section.  The  clause  must 
provide  for  the  use  of  a  qualified  IPA  if 
such  a  business  unit  will  not  accept  the 
agreement  if  the  Govenunent  has  access 
to  the  business  unit's  records.  The 
Agreements  Officer  will  include  a 
statement  in  the  file  that  the  business 
unit  is  not  performing  on  a  procurement 
contract  subject  to  the  Cost  Principles  or 
Cost  Accounting  Standards  at  the  time 
of  agreement  award,  and  will  not  accept 
the  agreement  if  the  government  has 
access  to  the  business  imit's  records. 
The  Agreements  Officer  will  also 
prepare  a  report  (Part  III  to  the  annual 
report  submission)  for  the  Director. 
Defense  Prociuement  that  identifies,  for 
each  business  unit  that  is  permitted  to 
use  an  IPA:  the  business  imit's  name, 
address  and  the  expected  value  of  its 
award.  When  the  clause  provides  for  use 
of  an  IPA  to  perform  any  necessary 
audits,  the  clause  must  state  that: 

(A)  The  IPA  will  perform  the  audit  in 
accordance  with  Generally  Accepted 
Government  Auditing  Standards 
(GAGAS).  Electronic  copies  of  the 
standards  may  be  accessed  at 
www.gao.gov.  Printed  copies  may  be 
purchased  from  the  U.S.  Govenunent 
Printing  Office  (for  ordering 
information,  call  (202)  512-1800  or 
access  the  Internet  Site  at  www.gpo.gov). 

(B)  The  Agreements  Officers' 
authorized  representative  has  the  right 
to  examine  the  IPA's  audit  report  and 
working  papers  for  3  years  after  final 
payment  or  three  years  after  issuance  of 
the  audit  report,  whichever  is  later, 
unless  notified  otherwise  by  the 
Agreements  Officer. 

(C)  The  IPA  will  send  copies  of  the 
audit  report  to  the  Agreements  Officer 
and  the  Assistant  Inspector  General 
(Audit  Policy  and  Oversight) 
[AIG(APO)].  400  Army  Navy  Drive, 
Suite  737,  Arlington,  VA  22202. 

(D)  The  IPA  will  report  instances  of 
suspected  fraud  directly  to  the  DoDIG. 

(E)  The  Government  nas  the  right  to 
require  corrective  action  by  the  awardee 
or  subawardee  if  the  Agreements  Officer 
determines  (subject  to  appeal  under  the 
disputes  clause  of  the  agreement)  that 
the  audit  has  not  been  performed  or  has 
not  been  performed  in  accordance  with 
GAGAS.  'The  Agreements  Officer  should 
take  action  promptly  once  the 
Agreements  Officer  determines  that  the 
audit  is  not  being  accomplished  in  a 
time  y  manner  or  the  audit  is  not 


performed  in  accordance  with  GAGAS 
but  generally  no  later  than  twelve  (12) 
months  of  the  date  requested  by  the 
Agreements  Officer.  The  awardee  or 
subawardee  may  take  corrective  action 
by  having  the  IPA  correct  any 
deficiencies  identified  by  the 
Agreements  Officer,  having  another  IPA 
perform  the  audit,  or  electing  to  have 
the  Government  perform  the  audit.  If 
corrective  action  is  not  taken,  the 
Agreements  Officer  has  the  right  to  take 
one  or  more  of  the  following  actions: 

(1)  Withhold  or  disallow  a  specified 
percentage  of  costs  until  the  audit  is 
completed  satisfactorily.  The  agreement 
should  include  a  specified  percentage 
that  is  sufficient  to  enhance 
performance  of  corrective  action  while 
also  not  being  unfairly  punitive. 

(2)  Suspend  performance  until  the 
audit  is  completed  satisfactorily;  and/or 

(3)  Terminate  the  agreement  if  the 
agreements  officer  determines  that 
imposition  of  either  (c)(2)(iii)(E)(l)  or 
(c)(2)(iii)(e)(2)  of  this  section  is  not 
practical. 

(F)  If  it  is  found  that  the  awardee  or 
subawardee  was  performing  a 
procurement  contract  subject  to  Cost 
Principles  Applicable  to  Commercial 
Organizations  (48  CFR  part  31.2)  and/or 
Cost  Accounting  Standards  (48  CFR  part 
99)  at  the  time  of  agreement  award,  the 
Agreements  Officer,  or  an  authorized 
representative,  has  the  right  to  audit 
records  of  the  awardee  or  subawardee  to 
verify  the  actual  costs  or  reporting 
information  used  as  the  basis  for 
payment  or  to  verify  statutorily  required 
cost  share  under  the  agreement,  and  the 
IPA  is  to  be  paid  by  the  awardee  or 
subawardee.  The  cost  of  an  audit 
performed  in  accordance  with  this 
policy  is  reimbursable  based  on  the 
business  unit's  established  accounting 
practices  and  subject  to  any  Umitadons 
in  the  agreement. 

(3)  Scope  of  audit.  The  Agreements 
Officer  should  coordinate  with  the 
auditor  regarding  the  nature  of  any  audit 
envisioned. 

(4)  Length  and  extent  of  access,  (i) 
Clauses  that  do  not  provide  for  use  of 
an  IPA — The  clause  must  provide  for 
the  Agreements  Officer's  authorized 
representative  to  have  access  to  directly 
pertinent  records  of  those  business  units 
of  the  awardee  or  subawardee's 
performing  effort  under  the  OT 
agreement,  when  needed  to  verify  the 
actual  costs  or  reporting  used  as  the 
basis  for  paymenf  or  to  verify  statutorily 
required  cost  share  under  the 
agreement. 

(ii)  Clauses  that  provide  for  use  of  an 
IPA  to  perform  the  audits.  The  clause 
must; 


(A)  Provide  the  Agreements  Officer's 
authorized  representative  access  to  the 
IPA's  audit  reports  and  working  papers 
to  ensure  that  the  IPA  has  performed  the 
audit  in  accordance  with  GAGAS. 

(B)  State  that  the  Government  will 
make  copies  of  contractor  records 
contained  in  the  IPA's  work  papers  if 
needed  to  demonstrate  that  the  audit 
was  not  performed  in  accordance  with 
GAGAS. 

(C)  State  that  the  Government  has  no 
direct  access  to  any  awardee  or 
subawardee  records  unless  it  is  foimd 
that  the  awardee  or  subawardee  was 
performing  a  procurement  contract 
subject  to  Cost  Principles  (48  CFR  part 
31)  and/or  Cost  Accoimting  Standards 
(48  CFR  part  99)  at  the  time  of 
agreement  award. 

(iii)  Business  Units  subject  to  the 
Single  Audit  Act.  The  clause 'must 
provide  access  to  the  extent  authorized 
by  the  Single  Audit  Act. 

(iv)  Record  Retention /Period  of 
Access.  The  clause  must  require  that  the 
awardee  and  subawardee  retain,  and 
provide  access  to,  the  records  referred  to 
in  (c)(4)(i)  and  (c)(4)(ii)  of  this  section 
for  three  years  after  final  payment, 
unless  notified  of  a  shorter  or  longer 
period  by  the  Agreements  Officer. 

(5)  Awardee  flow  down 
responsibilities.  Agreements  must 
require  awardees  to  include  the 
necessary  provisions  in  subawards  that 
meet  the  conditions  set  forth  in  this  DoD 
access  to  records  policy. 

(d)  DoDIG  and  GAO  access.  In 
accordance  with  statute,  if  an  agreement 
gives  the  Agreements  Officer  or  another 
DoD  component  official  access  to  a 
business  unit's  records,  the  DoDIG  or 
GAO  are  granted  the  same  access  to 
those  records. 

Dated:  May  12.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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ACTION:  Notice  of  implementation  of 
regulation. 

summary:  The  Coast  Guard  is 
implementing  the  special  local 
regulations  at  33  CFR  100.507  during 
the  Twelfth  Annual  Great  Chesapeake 
Bay  Swim  Event  to  be  held  on  June  8, 
2003.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  before,  during  and 
after  the  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
participants  and  support  vessels  in  the 
event  area. 

EFFECTIVE  DATES:  33  CFR  100  SO?  is 
effective  from  11  a.m.  to  3  p.m.  local 
time  on  June  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Houck,  Marine  Information  Specialist, 
Commander,  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road. 
Baltimore.  MD  21226-1971.  at  (410) 
576-2674. 

SUPPLEMENTARY  INFORMATION:  The  Great 
Chesapeake  Bay  Swim,  Inc.  will  sponsor 
the  "Great  Chesapeake  Bay  Swim 
Event"  on  the  waters  of  the  Chesapeake 
Bay  between  and  adjacent  to  the  spans 
of  the  William  P.  Lane  Jr.  Memorial 
Bridge.  Approximately  600  swimmers 
will  start  from  Sandy  Point  State  Park 
and  swim  between  the  spans  of  the 
William  P.  Lane  Jr.  Memorial  Bridge  to 
the  Eastern  Shore.  A  large  fleet  of 
support  vessels  will  be  accompanjdng 
the  swimmers.  Therefore,  to  ensure  the 
safety  of  participants  and  support 
vessels,  33  CFR  100.507  will  be  in  effect 
for  the  duration  of  the  event.  Under 
provisions  of  33  CFR  100.507,  a  vessel 
may  not  enter  the  regulated  area  unless 
it  receives  permission  from  the  Coast 
Guard  Patrol  Commander.  Vessel  traffic 
will  be  allowed  to  transit  the  regulated 
area  as  the  swim  progresses,  when  the 
Patrol  Commander  determines  it  is  safe 
to  do  so. 

In  addition  to  this  notice,  the 
maritime  community  will  be  provided 
extensive  advance  notification  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 

Dated:  May  13,  2003. 
Ben  R.  Thomason  m. 

Captain,  Coast  Guard,  Acting  Commander, 

Fifth  Coast  Guard  District. 

(FR  Doc.  03-12550  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD05-02-065] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Raccoon  Creek,  NJ 

agency:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  for  the 
Consolidated  Rail  Corporation 
(CONRAIL)  Raihoad  Bridge  across 
Raccoon  Creek  at  mile  2.0,  in 
Bridgeport,  New  Jersey.  This  final  rule 
for  the  CONRAIL  Raih-oad  Bridge 
eliminates  the  need  for  a  bridge  tender 
by  allowing  the  bridge  to  be  operated  by 
a  train  crewmember.  The  final  rule  will 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  This  rule  is  effective  Jiuae  19, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-02-065  and  are  available 
for  inspection  or  copying  at  Commander 
(oan).  Fifth  Coast  Guard  District,  Federal 
Building,  4th  Floor,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Waverly  W.  Gregory,  Jr.,  Bridge 
Administrator,  Fifth  Coast  Guard 
District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  6,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Drawbridge  Operation 
Regulations;  Raccoon  Creek,  New 
Jersey"  in  the  Federal  Register  (68  FR 
6100).  We  received  one  letter 
commenting  on  the  proposed  ride.  No 
public  hearing  was  requested  nor  held. 

Background  and  Purpose 

CONRAIL,  who  owns  and  operates 
this  movable  (swing-type)  bridge, 
requested  changes  to  the  operating 
procedure  for  the  drawbridge  located  at 
mile  2.0  across  Raccoon  Creek,  in 
Bridgeport,  New  Jersey.  Currently,  Title 
33  Code  of  Federal  Regulations  (CFR) 
Part  117.741  requires  the  bridge  to  open 
on  signal  from  March  1  through 
November  30,  from  7  a.m.  to  11  p.m.  At 


all  other  times,  the  draw  must  open  on 
signal  if  at  least  four  hours  notice  is 
given.  The  draw  must  also  open  at  all 
times  as  soon  as  possible  for  passage  of 
a  public  vessel  of  the  United  States. 

CONRAIL  installed  a  new 
Programmable  Logic  Controller  and 
associated  mechanical,  electrical  and 
signal  apparatus  on  the  CONRAIL 
Raifroad  Bridge  over  Raccoon  Creek  in 
Bridgeport,  New  Jersey.  This  rule  allows 
a  radio-controlled  system  to  operate  the 
opening  and  closing  of  the  swing  span 
from  the  cab  of  the  locomotive.  From 
March  1  through  November  30,  the 
swing  bridge  will  normalFy  be  left  in  the 
fully  opened  position  displaying 
flashing  green  chemnel  lights  indicating 
that  vessels  may  pass  through.  At  all 
other  times,  the  draw  of  the  CONRAIL 
Raifroad  Bridge  need  only  open  on 
signal  if  at  least  four  hours  notice  is 
given  by  calling  (856)  231-2393. 

Under  this  rule,  when  a  train 
approaches  the  bridge  it  will  stop  and 
a  train  crewmember  will  observe  the 
waterway  for  approaching  craft,  which 
will  be  allowed  to  pass.  The  train 
crevraiember  will  then  enter  a 
prearranged  code  number  using  a  radio 
keypad.  The  radio  code  will  send  a 
radio  signal  to  the  Programmable  Logic 
Controller  attached  to  the  bridge,  which 
will  begin  the  process  of  closing  the 
bridge.  At  that  time,  the  bridge  channel 
lights  will  change  from  flashing  green  to 
flashing  red,  a  horn  blast  will  soimd 
foiu'  times,  followed  by  a  pause,  then 
the  four  horn  blasts  will  be  repeated  and 
the  bridge  will  close.  Once  closed,  the 
train  will  proceed  across  the  bridge. 
After  the  train  has  cleared  the  swing 
span,  which  is  approximately  300  feet 
from  the  bridge,  the  horn  will 
automatically  sound  five  times  to 
indicate  the  span  of  the  bridge  is  about 
to  return  to  the  full  open  position. 
Channel  traffic  lights  would  change 
from  flashing  green  to  flashing  red  any 
time  the  bridge  is  not  in  the  full  open 
position.  In  the  full  open  position,  the 
channel  traffic  lights  will  turn  from 
flashing  red  to  flashing  green. 

This  rule  will  make  the  closure 
process  of  the  CONRAIL  Raifroad  Bridge 
more  efficient  diuing  frain  crossings  and 
periodic  maintenance,  and  will  save 
operational  costs  by  eliminating  bridge 
tenders  while  providing  greater  bridge 
operating  capabilities. 

Discussion  of  Conunents  and  Change 

The  Coast  Guard  received  one 
comment  on  the  NPRM.  The  comment 
offered  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  indicated  that  the 
federally  listed  (threatened)  bald  eagle 
currenUy  nests  within  1.6  miles  of  the 
CONRAIL  Raifroad  Bridge.  The  Service 
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states  that  bald  eagles  from  the  nearby 
nest  site  may  occasionally  forage  or 
roost  in  the  vicinity  of  the  bridge.  Based 
on  the  current  available  information,  the 
Service  does  not  anticipate  adverse 
impacts  to  the  bald  eagle  and  does  not 
object  to  the  proposed  changes  in  the 
operation  of  the  CONRAIL  Raifroad 
Bridge.  Therefore,  no  changes  were 
made  to  the  final  rule. 

Regulatory  Evaluation 

This  nde  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  luider  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedvues  of 
the  Department  of  Homeland  Seciu-ity 
(DHS). 

We  reached  this  conclusion  based  on 
the  fact  that  this  final  rule  for  the 
CONRAIL  Railroad  Bridge  will  provide 
for  greater  flow  of  vessel  traffic  than  the 
current  regulations  for  the  drawbridge. 
Under  the  current  regulations,  the 
CONRAIL  Railroad  Bridge  remains 
closed  and  opens  after  proper  signal 
from  March  1  through  November  30. 
The  final  rule  will  require  the  bridge  to 
remain  in  the  open  position  dxmng  this 
period,  permitting  vessels  to  pass  freely. 
The  bridge  will  close  only  for  train 
crossings  and  bridge  maintenance.  This 
final  rule  will  provide  for  the  reasonable 
needs  of  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  final  rule 
will  provide  for  the  CONRAIL  Railroad 
Bridge  to  remain  in  the  open  position 
from  March  1  through  November  30, 
allowing  the  fi«e  flow  of  vessel  traffic. 
The  bridge  would  only  close  for  the 
passage  of  trains  and  maintenance. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  In  ovu  notice  of  proposed 
rulemaking,  we  provided  a  point  of 
contact  to  small  entities  who  could 
answer  questions  concerning  proposed 
provisions  or  option  for  compliance. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goveriiments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requfres 
Federal  agencies  to  assess  the  effects  of 
thefr  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  fribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  luider 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  envfronmental  risk 


to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
dfrect  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  nde  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory'  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it . 
does  not  require  a  Statement  of  Energy 
Effects  undej  Executive  Order  13211. 

Environment 

We  have  considered  the 
envfronmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The  final 
rule  only  involves  the  operation  of  an 
existing  drawbridge  and  will  not  have 
any  impact  on  the  envfronment.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  11 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170;  33 
CFR  1.05-l(g);  §  117.255  also  issued  under 
the  authority  of  P.L.  102-587.  106  Stat.  5039. 

■  2.  §  117.741  is  revised  to  read  as 
follows: 
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§  1 1 7.741    Raccoon  Creek. 

(a)  The  draw  of  the  Route  130 
highway  bridge,  mile  1.8  at  Bridgeport, 
shall  open  on  signal: 

(1)  March  1  tli^ough  November  30, 
from  7  a.m.  to  11  p.m. 

(2)  At  all  other  times,  if  at  least  four 
hours  notice  is  given. 

(b)  The  draw  of  the  CONfRAIL 
Railroad  Bridge,  mile  2.0  at  Bridgeport, 
shall  operate  as  follows: 

(1)  From  March  1  through  November 
30,  the  draw  shall  be  left  in  the  open 
position  at  all  times  and  will  only  be 
closed  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

(i)  Trains  shall  be  controlled  so  that 
any  delay  in  opening  of  the  draw  shall 
not  exceed  ten  minutes  except  as 
provided  in  §  117.31(b). 

(ii)  Before  the  bridge  closes  for  any 
reason,  a  train  crewmember  will  observe 
the  waterway  for  approaching  craft, 
which  will  be  allowed  to  pass.  A  train 
crewmember  will  then  operate  the 
bridge  by  radiophone.  The  bridge  shall 
only  be  closed  if  a  train  crewmember's 
visual  inspection  shows  that  the 
channel  is  clear  and  there  are  no  vessels 
transiting  in  the  area. 

(iii)  While  the  CONRAIL  Raiboad 
Bridge  is  moving  from  the  full  open  to 
the  full  closed  position,  a  train 
crewmember  will  maintain  constant 
surveillance  of  the  navigational  channel 
to  ensiu^  no  conflict  with  maritime 
traffic  exists.  In  the  event  of  failure  or 
obstruction,  the  train  crewmember  will 
stop  the  bridge  and  return  the  bridge  to 
the  open  position. 

(iv)  The  CONRAIL  Raifroad  channel 
traffic  lights  will  change  from  flashing 
green  to  flashing  red  anytime  the  bridge 
is  not  in  the  full  open  position. 

(v)  Diu-ing  closing  of  the  span,  the 
chaimel  traffic  lights  will  change  from 
flashing  green  to  flashing  red,  ^e  horn 
will  sound  four  times,  followed  by  a 
pause,  then  the  four  blasts  will  be 
repeated  and  the  bridge  will  close. 
When  the  rail  traffic  has  cleared  the 
swing  span,  the  horn  will  automatically 
sound  five  times  to  signal  the  draw  of 
the  CONRAIL  Raifroad  Bridge  is  about 
to  retiun  to  its  full  open  position. 

(vi)  Diuing  open  span  movement,  the 
channel  traffic  lights  will  be  flashing 
red,  the  horn  will  sound  foiu'  times, 
followed  by  a  pause,  then  four  blasts 
will  be  repeated  until  the  bridge  is  in 
the  full  open  position.  In  the  full  open 
position,  the  channel  traffic  lights  will 
then  txmi  from  flashing  red  to  flashing 
green. 

(2)  At  all  other  times,  the  draw  may 
be  left  in  the  closed  position  and 
opened  on  signal  if  at  least  four  hours 


notice  is  given  by  telephone  at  (856) 
231-2393. 

Dated:  April  29,  2003. 

Sally  Brice  O'Hara, 

Rear  Admiral,  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

(FR  Doc.  03-12491  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-01-002] 
RIN  1625-AAOO 

Safety  Zone;  Captain  of  the  Port 
Detroit  Zone 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regidation. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Detroit  Zone  during  June  2003. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  these  events. 
These  zones  will  restrict  vessel  traffic 
from  a  portion  of  the  Captain  of  the  Port 
Detroit  Zone. 

DATES:  Effective  from  9  p.m.  (Eastern 
Time)  on  June  23,  2003  to  11  p.m. 
(Eastern  Time)  on  June  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  U.S.  Coast  Guard  Marine 
Safety  Office,  Detroit,  MI  at  (313)  5&8- 
9580. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  Uie  permanent 
safety  zones  in  33  CFR  165.907  (66  FR 
27868,  May  21,  2001),  for  fireworks 
displays  in  the  Captain  of  the  Port 
Detroit  Zone  during  June  2003.  The 
following  safety  zones  are  in  effect  for 
fireworks  displays  occurring  in  the 
month  of  June  2003: 

(1)  Bay-Rama  Fishfly  Festival,  New 
Baltimore,  MI.  Location.  All  waters  off 
New  Baltimore  City  Park,  Lake  St.  Clair- 
Anchor  Bay  bounded  by  the  arc  of  a 
circle  with  a  300-yard  radius  with  its 
center  located  at  approximate  position 
42°41'  N,  082°44'  W  (NAD  83). 

Enforcement  period.  June  26,  2003, 
from  9  p.m.  to  11  p.m. 

(2)  St.  Clair  Shores  Fireworks,  St.  Clair 
Shores,  MI.  Location.  All  waters  of  Lake 
St.  Clair  within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
42°32'  N,  082°51'  W,  about  1000  yards 


east  of  Veterans  Memorial  Park  (off 
Masonic  Rd.),  St.  Clair  Shores,  MI  (NAD 
83). 

Enforcement  period.  June  27,  2003, 
trom  10  p.m.  to  11  p.m. 

(3)  Port  Huron  4th  of  July  Fireworks, 
Port  Huron,  MI.  Location.  All  waters  of 
the  Black  River  within  a  300  yard  radius 
of  the  fireworks  barge  in  approximate 
position  42°58'  N,  082°25'  W  about  300 
yards  east  of  223  Huron  Ave.,  in  the 
Black  River  (NAD  83). 

Enforcement  period.  June  29,  2003, 
from  10  p.m.  until  11  p.m. 

(4)  Sigma  Gamma  Assoc,  Crosse 
Pointe  Farms,  MI. 

Location.  The  waters  off  Ford's  Cove, 
Lake  St.  Clair  bounded  by  the  arc  of  a 
circle  with  a  300-yard  radius  with  its 
center  in  approximate  position  42°27'  N, 
082°52'  W  (NAD  83). 

Enforcement  period.  Jime  23,  2003 
from  9  p.m.  to  10  p.m. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  these 
safety  zones  will  be  in  effect  for  the 
duration  of  the  events.  In  cases  where 
shipping  is  affected,  commercial  vessels 
may  request  permission  from  the 
Captain  of  the  Port  Detroit  to  transit  the 
safety  zone.  Approval  will  be  made  on 
a  case-by  case  basis.  Requests  must  be 
made  in  advance  and  approved  by  the 
Captain  of  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  U.S.  Coast  Guard 
Group  Detroit  on  channel  16,  VHF-FM. 

Dated:  May  9,  2003.    ' 
Patrick  G.  Gerrity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

[FR  Doc.  03-12498  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-212] 
RIN  1625-AAOO 

Safety  Zone;  Lalce  Michigan,  Chicago, 
iL 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  for  the 
Chicago  to  Michigan  City  sailboat  race. 
The  safety  zone  encompasses  a  portion 
of  Lake  Michigan.  This  safety  zone  is 
necessary  to  ensure  vessel  safety  in  the 
vicinity  of  the  race  start  area,  protecting 
both  competitors  and  spectators  from 


hazards  associated  with  this  sail  boat 
race.  This  safety  zone  is  intended  to 
restrict  vessel  traffic  from  a  portion  of 
southern  Lake  Michigan. 

DATES:  This  temporary  final  rule  is 
effective  from  7  a.m.  (local),  until  10 
a.m.  on  June  7,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CDG09-03- 
212  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Chicago,  215  W.  83rd 
Street,  Chicago,  Illinois  60527  between 
7:30  a.m.  and  4  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630)986-2125. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
.proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  permit 
application  was  not  received  in  time  to 
publish  an  NPRM  followed  by  a  final 
rule  before  the  effective  date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments 
previously  with  regard  to  this  event. 

Under  5  U.S.C  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date 
would  be  contrary  to  public  interest 
because  the  June  7,  2003  event  would 
then  be  without  an  enforceable  zone, 
thus  placing  the  safety  and  property  of 
spectators  at  unnecessary  risk. 

Background  and  Purpose 

During  the  start  of  the  Chicago  to 
Michigan  City  sailboat  race,  the  Coast 
Guard  is  establishing  a  safety  zone 
encompassing  the  starting  area.  The 
Coast  Guard  expects  approximately  150 
vessels  to  participate  in  this  event.  This 
safety  zone  is  required  to  ensure  the 
safety  of  vessels  and  spectators  from 
hazards  associated  with  this  sailing 
event.  Entry  into,  transit  through  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Chicago  or  the 
designated  Patrol  Commander.  The 
designated  Patrol  Commander  on  scene 
may  be  contacted  on  VHF  Channel  16. 


Discussion  of  Rule 

The  safety  zone  will  encompass  all 
waters  of  Lake  Michigan  bounded  by  the 
arc  of  a  circle  with  a  1000  foot  radius 
with  its  center  in  approximate  position 
41°52'67''  N;  087°35'24''  W.  These 
coordinates  are  based  upon  North 
American  Datum  1983.  All  vessels 
except  those  officially  participating  in 
this  event  are  prohibited  from  entering 
the  safety  zone  without  the  permission 
of  the  Captain  of  the  Port  Chicago  or  his 
on-scene  representative.  The  on-scene 
representative  will  be  the  Patrol 
Commander. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  that  Order.  It 
is  not  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone  and  the  zone  is 
in  an  area  where  the  Coast  Guard 
expects  insignificant  adverse  impact  to 
mariners  from  the  zones'  activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  commercial  vessels 
intending  to  transit  a  portion  of  an 
activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 


the  following  reasons:  The  proposed 
zone  is  only  in  effect  for  two  hours  on 
the  day  of  the  event. 

The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjoy  the  fireworks  display  in  a  safe 
manner.  In  addition,  commercial  vessels 
transiting  the  area  can  transit  around  the 
area.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  Broadcast  to  Mariners 
that  the  regulation  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jiu-isdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  acticms 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

UAfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
requires  Federal  agencies  to  assess  the 
effects  of  their  discretionary  regulatory 
actions.  In  particular,  the  Act  addresses 
actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
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expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  32(g)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significemt  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 


direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiu^s. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  new  temporary  §  165.T09-212  is 
added  to  read  as  follows: 

§  1 65.T09-21 2    Safety  Zone;  Lake 
Michigan,  Chicago,  Illinois. 

(a)  Location.  The  following  is  a  safety 
zone:  All  waters  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1000- foot  radius  with  its  center  in 
approximate  position  41°52'67'TM; 
087°35'24'^.  These  coordinates  are 
based  upon  North  American  Datum 
1983. 

(b)  Regulations.  All  vessels,  except 
those  officially  participating  in  the 
Chicago  to  Michigan  City  Sailboat  Race, 
are  prohibited  from  entering  this  safety 
zone  without  the  permission  of  the 
Captain  of  the  Port  Chicago  or  his 
designated  on-scene  representative 
which  will  be  the  Patrol  Commander. 

(c)  Effective  date.  This  rule  is  effective 
from  7  a.m.  until  10  a.m.  on  June  7, 
2003. 

Dated:  May  5,  2003. 
Raymond  E.  Seebald, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port  Citicago. 

[FR  Doc.  03-12497  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-213] 
RIN  162&-AA00 

Safety  Zone;  Betsie  Bay,  Lake 
Michigan 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Betsie  Bay,  Frankfort,  Michigan.  This 
safety  zone  is  necessary  to  protect 
vessels  and  spectators  from  potential 
airborne  hazards  during  a  planned 
fireworks  display  over  a  portion  of 
Betsie  Bay.  The  safety  zone  is  intended 
to  restrict  vessel  traffic  from  a  portion  of 
Betsie  Bay  in  Lake  Michigan,  Frankfort, 
Michigan. 

DATES:  This  temporary  final  rule  is 
effective  from  9  p.m.  (local)  imtil  11 
p.m.  (local)  on  Jime  28,  2003. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CDG09-03- 
213  and  are  available  for  inspection  or 
copying  at:  U.S.  Coast  Guard  Marine 
Safety  Office  Chicago,  215  W.  83rd 
Street,  Chicago,  Illinois  60527  between 
7:30  a.m.  and  4  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630) 986-2125. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not j)ublishing  an  NPRM.  The  permit 
application  was  not  received  in  time  to 
publish  an  NPRM  followed  by  a  final 
rule  before  the  effective  date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments 
previously  with  regard  to  this  event. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on  recent 
accidents  that  have  occurred  in  other 
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Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Chicago  has 
determined  fireworks  laimches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injiuies  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  aroimd  the  location  of 
the  launch  platform  will  help  ensure  the 
safety  of  persons  and  property  at  these 
events  and  help  minimize  the  associated 
risli 


Discussion  of  Rule 

The  safety  zone  for  the  Elberta 
fireworks  will  encompass  all  waters  of 
Betsie  Bay  in  Lake  Michigan,  off 
Frankfort,  Michigan  within  the  arc  of  a 
circle  with  a  250-foot  radius  from  the 
fireworks  laimch  site  with  its  center  in 
the  approximate  position  44°37'41''  N, 
086''14'05"  W.  These  coordinates  are 
based  upon  North  American  Datum 
1983  (NAD  83). 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  imless 
authorized  by  the  Captain  of  the  Port 
Chicago  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Information 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procediues  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
the  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  imnecessary. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  vmder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 


reviewed  this  rule  imder  that  Order.  It 
is  not  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uimecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone  and  the  zone  is 
in  an  area  where  the  Coast  Guard 
expects  insignificant  adverse  impact  to 
mariners  from  the  zones'  activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owmed  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  ownners  or 
operators  of  commercial  vessels 
intending  to  transit  a  portion  of  an 
activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  proposed 
zone  is  only  in  effect  for  two  hours  on 
the  day  of  the  event. 

The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjoy  the  fireworks  display  in  a  safe 
manner.  In  addition,  commercial  vessels 
transiting  the  area  can  transit  around  the 
area.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  ^ipadcast  to  Mariners 
that  the  regulation  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 


compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of"l995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
requires  Federal  agencies  to  assess  the 
effects  of  their  discretionary  regulatory 
actions.  In  particular,  the  Act  addresses 
actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property        ' 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
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signiflcant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
imder  Executive. Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 


■  2.  A  new  temporary  §  165.T09-213  is 
added  to  read  as  follows: 

§  1 65.T09-21 3    Safety  Zone;  Betsie  Bay, 
Frankfort,  Michigan. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  and  adjacent 
shoreline  of  Betsie  Bay  (off  Frankfort, 
Michigan),  Lake  Michigan  within  the 
arc  of  a  circle  with  a  250-foot  radius 
from  the  fireworks  launch  site  with  its 
center  in  the  approximate  position  of 
44°37'41"  N,  086°14'05''  W  (NAD  83). 

(b)  Effective  date.  This  safety  zone  is 
effective  from  9  p.m.  (local)  imtil  11 
p.m.  (local),  June  28,  2003. 

(c)  Regulations.  This  safety  zone  is 
being  established  to  protect  the  boating 
public  diu-ing  a  planned  fireworks 
display.  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Chicago,  or  the  designated 
Patrol  Commander. 

Dated:  May  5.  2003. 

Raymond  E.  Seebald. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  Chicago. 

[PR  Doc.  03-12495  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-203] 
RIN  1625-AAOO 

Safety  Zones;  Captain  of  the  Port 
Chicago  Zone 

AGENCY:  Coast  Guard.  DHS. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  fifteen  permanent  safety 
zones  for  aiuiual  fireworks  displays 
throughout  the  Captain  of  the  Port 
Chicago  Zone.  These  safety  zones  are 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinHy  of  fireworks 
launch  sites  and  to  ensure  the  safety  of 
life  and  property  during  each  event. 
These  safety  zones  are  intended  to 
restrict  vessels  from  the  area 
encompassed  by  the  safety  zone  for  the 
duration  of  each  fireworks  display. 
DATES:  This  rule  is  effective  on  May  20, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket.  Sie  part  of 
docket  CGD09-03-203  and  are  available 


for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Chicago,  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630) 986-2175. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  February  14.  2003.  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  Safety  Zones;  Captain 
of  the  Port  Chicago  Zone,  in  the  Federal 
Register  (68  FR  7473.  February  14. 
2003).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  events  listed  in  this  rule 
have  been  regularly  held  on  an  annual 
basis  with  widespread  public 
participation.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to 
these  events.  Delaying  the  effective  date 
would  be  contrary  to  public  interest 
because  events  being  held  in  early  June 
woidd  be  without  an  enforceable  zone, 
thus  placing  the  safety  and  property  of 
spectators  at  unnecessary  risk. 

Background  and  Purpose 

Each  year,  various  organizations  in 
Illinois  and  Michigan  sponsor  fireworks 
displays  at  the  same  locations  during 
the  same  general  time  periods.  Based  on 
recent  accidents  that  have  occurred  in 
other  Captain  of  the  Port  zones,  and  the 
explosive  hazards  associated  with  these 
events,  the  Captain  of  the  Port  Chicago 
has  determined  that  fireworks  launches 
in  close  proximity  to  watercraft  pose  a 
risk  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
inexperienced  recreational  boaters, 
congested  waterways,  darkness 
pimctuated  by  bright  flashes  of  light, 
alcohol  use.  and  debris  falling  into  the 
water  could  easily  result  in  serious 
injuries  or  fatalities.  Establishing  a 
safety  zone  to  control  vessel  movement 
will  ensure  the  safety  of  persons  and 
property  at  these  events  and  help 
minimize  the  associated  risk. 

In  the  past,  and  for  those  reasons 
stated  above,  the  Captain  of  the  Port  has 
annually  promulgated  separate 
temporary  rulemaking  for  each 
fireworks  event.  This  proposed  rule 
merely  consolidates  past  temporary 
rulemakings  into  one  rulemaking, 
includes  other  events  for  the  piupose  of 
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uniformity,  and  allows  for  a  more 
thoughtful,  timely  rulemaking  process. 
This  rulemaking  will  create  a  permanent 
rule  listing  the  safety  zones  for  each 
fireworks  launch  platform  used  for  each 
fireworks  display.  All  geographic 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

Discussion  of  Comments  and  Changes 

During  the  public  comment  period, 
the  Coast  Guard  received  no  comments 
or  related  information  pertaining  to  this 
rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  Order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Homeland  Security  (DHS).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses.  not-f?)r-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jxuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

These  safety  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone 
sizes  were  carefully  considered  and 
consist  in  size  such  that  they  will  not 
obstruct  the  regular  flow  of  commercial 
traffic  and  will  allow  vessel  traffic  to 
pass  around  the  safety  zone.  In  addition, 
in  the  event  that  it  may  be  necessary, 
prior  to  transiting  conunercial  vessels 
can  request  permission  from  the  Captain 
of  the  Port  Chicago  to  transit  through 
the  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 


we  offered  to  assist  small  entities  in 
imderstanding  this  final  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  No  conunents  or  questions 
were  received  from  any  small 
businesses. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  riile  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
■Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
an  expenditxu*.  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  hgaie  2-1, 
paragraph  (34)  (g),  of  Commandant 
Instruction  Ml 6475. IC,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
reqiurements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citatioa  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.918  to  read  as  foUowsr 
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§  1 65.91 8  Safety  Zones;  Annual  Fireworks 
Displays  in  the  Captain  of  the  Port  Chicago 
Zone 

(a)  Safety  zones.  The  following  areas 
are  designated  safety  zones: 

(1)  Evanston  Fourth  of  July 
Fireworks — Evanston,  IL: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1000-foot 
radius  from  the  fireworks  launch  site 
widi  its  center  in  approximate  position 
42§02'58''  N.  087§40'22"  W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(2)  Independence  Day  Fireworks — 
Manistee,  MI: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan  within  the 
arc  of  a  circle  with  a  1000- foot  radius 
from  the  fireworks  launch  site  with  its 
center  in  approximate  position 
44°14'51''  N,  086°20'46"  W  (NAD  83) 
(Off  First  Street  Beach). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(3)  Independence  Day  Fireworks — 
Lake  Kalamazoo,  Saugatuck,  MI: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Kalamazoo, 
Saugatuck,  MI.  within  the  arc  of  a  circle 
with  a  1000-foot  radius  from  the 
fireworks  launch  site  with  its  center  in 
approximate  position  42°38'52.5"  N, 
086°12'18.5"W(NAD83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(4)  Independence  Day  Fireworks — 
White  Lake,  Whitehall,  ML 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  White  Lake,  Whitehall,  ML 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  launch 
site  with  its  center  in  approximate 
position  of  43°24'33.5''  N,  086°21'28.5'' 
W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  sunset  to  termination  of 
display. 

(5)  Pentwater  July  3rd  Fireworks — 
Lake  Michigan,  Pentwater,  MI: 

(i)  Location.  All  waters  emd  adjacent 
shoreline  of  Lake  Michigan  and  the 
Shipping  Channel,  Pentwater,  MI. 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  launch 
site  on  the  North  Breakwall  with  its 
center  in  approximate  position  of 
43°46'56.5''  N,  086°26'38"  W  (NAD  83). 

(ii)  Expected  date  and  time.  First 
Week  in  July;  simset  to  termination  of 
display. 

(6)  Venetian  Night  Fireworks — Lake 
Kalamazoo,  Saugatuck,  MI: 

(i)  Location.  All  waters  and  adjacent 
shoieline  of  Lake  Kalamazoo, 


Saugatuck,  MI.  within  the  arc  of  a  circle 
with  a  1000-foot  radius  from  the 
fireworks  launch  site  with  its  center  in 
approximate  position  42°38'52.5''  N, 
086'='12'18.5''  W  (NAD  83). 

(ii)  Expected  date  and  time.  The 
fourth  weekend  in  July;  or  the  first 
weekend  in  August;  sunset  to 
termination  of  display: 

(7)  Venetian  Night  Fireworks — Lake 
Michigan,  Hammond,  IN: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  Hammond. 
IN.  within  the  arc  of  a  circle  with  a  840- 
foot  radius  from  the  fireworks  launch 
site  with  its  center  in  approximate 
position  of  41°41'54''  N,  087''30'46''  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  first 
weekend  in  August;  sunset  to 
termination  of  display. 

(8)  Venetian  Night  Fireworks — 
Monroe  Street  Harbor — Chicago,  IL: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  Chicago,  IL. 
within  the  arc  of  a  circle  with  a  1000- 
foot  radius  from  the  fireworks  launch 
site  at  Monroe  Street  Harbor  with  its 
center  in  approximate  position  of 
41°52'41''  N,  087°36'37''  W  (NAD  83). 

(ii)  Expected  date  and  time.  The 
foiuth  weekend  in  July;  or  the  first 
weekend  in  August;  sunset  to 
termination  of  display. 

(9)  Wings  Over  the  Lake  Air  Show — 
Michigan  City,  IN: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  off 
Washington  Park,  Michigan  City,  IN. 
encompassed  by  a  line  drawn  between 
the  following  coordinates  starting  at 
41°43'39''  N,  086°54'32''  W;  northwest  to 
41°44'06"  N,  086°54'44''  W;  northeast  to 
41°44'21''  N,  086°53'52"  W;  southeast  to 
41°43'55'  N,  086°53'40"  W;  then 
southwest  back  to  the  point  of  origin 
(NAD  83).  The  safety  zone  starts 
approximately  250-feet  from  the  East 
Pierhead  and  250-feet  from  Washington 
Park  Beach. 

(ii)  Expected  Date  and  Time.  The  first 
week  in  July. 

(10)  YMCA  Lake  Michigan  Swim— 
Ferrysburg,  MI: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  Lake  Michigan,  off  the 
Ferrysburg  North  Pier  within  100-feet  of 
a  straight  line  from  43°03.45'  N, 
086''13.4'  W;  to  43°05'  N,  086''15.24'  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  3rd 
week  in  July;  from  8  a.m.  (local)  until 
the  end  of  the  event. 

(11)  Team  Aquatics  Ski  Show — Grand 
River,  Grand  Haven,  MI: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  the  Grand  River,  Grand 
Haven,  MI.  from  43°04'08''  N, 
086°14'13''  W;  thence  east  to  43°04'06'' 


N,  086°14'07''  W;  thence  southwest  to 
43°03'53''  N,  086°14'14''  W;  and  east  to 
43°03'51.5''  N,  086°14'07.5''  W  (NAD 
83). 

(ii)  Expected  date  and  time.  The  4th 
week  in  July;  fi-om  6  p.m.  (local)  until 
8:30  p.m.  (local). 

(12)  Chicago  Flatwater  Classic — 
Chicago  River,  Chicago,  IL: 

(i)  Location.  All  waters  and  adjacent 
shoreline  of  the  Chicago  River  from  a 
line  drawn  across  the  river  at  mile 
marker  323  to  a  line  drawn  across  the 
river  at  mile  marker  331. 

(ii)  Expected  date  and  time.  The  2nd 
weekend  in  August;  fi-om  9  a.m.  (local) 
until  3:30  p.m.  (local). 

(13)  Navy  Pier  Summer  Fireworks — 
Lake  Michigan,  Chicago,  IL. 

(i)  Locations. 
■    (1)  Primary  launch  site.  All  waters 
and  adjacent  shoreline  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1400-foot  radius  from  the  fireworks 
launch  platform  with  its  center  in 
-  approximate  position  41°53'18''  N, 
087°36'08"  W  (NAD  83). 

(2)  Alternate  launch  site.  In  the  case 
of  inclement  weather,  the  alternate 
laimch  site  is  all  waters  and  adjacent 
shoreline  of  Lake  Michigan  boiuided  by 
the  arc  of  a  circle  with  a  1400-foot 
radius  with  its  center  in  approximate 
position  41°53'24''  N,  087°35'44''  W 
(NAD  83). 

(ii)  Expected  dates  and  times.  Every 
Wednesday  and  Saturday  evening  from 
9  p.m.  (local)  until  termination  of 
display  from  June  1  thru  September  1. 

(14)  Navy  Pier  4th  of  July  Fireworks — 
Lake  Michigan,  Chicago,  LL 

(i)  Locations. 

(1)  Primary  launch  site.  All  waters 
and  adjacent  shoreline  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
1400-foot  radius  from  the  fireworks 
launch  platform  with  its  center  in 
approximate  position  41°53'18''  N, 
087°36'08''  W  (NAD  83). 

(2)  Alternate  launch  site.  In  the  case 
of  inclement  weather,  the  alternate 
launch  site  is  all  waters  and  adjacent 
shoreline  of  Lake  Michigan  bounded  by 
the  arc  of  a  circle  with  a  1400-foot 
radius  with  its  center  in  approximate 
position  41°53'24"  N,  087°35'44''  W 
(NAD  83). 

(ii)  Expected  date  and  time.  The  first 
week  of  July;  sunset  to  termination  of 
display. 

(15)  St.  Joseph's  River  Marathon 
Swim — St.  Joseph,  MI. 

(i)  Location.  All  the  waters  of  Lake 
Michigan  (off  of  St.  Joseph,  ML),  and  the 
St.  Joseph  River,  within  100  feet  of  the 
race  coiuse. 

(ii)  Expected  date  and  time.  The  3rd 
week  in  July;  from  11  a.m.  (local)  until 
the  end  of  the  event. 
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(b)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persoimel. 
Coast  Guard  patrol  persoimel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed.  U.S.  Coast  Guard  Auxiliary, 
representatives  of  the  event  organizer, 
and  local  or  state  officials  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  other  applicable 
laws. 

(3)  In  cases  where  shipping  is 
affected,  commercial  vessels  may 
request  permission  from  the  Captain  of 
the  Port  Chicago  to  transit  the  safety 
zone.  Approval  in  such  cases  will  be 
case-by-case.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  Channel  16,  VHF-FM. 

(c)  Captain  of  the  Port  Chicago  will 
announce  the  exact  time  and  location  of 
the  annual  events  listed  in  this 
regulation  by  Notice  of  Implementation, 
Broadcast  Local  Notice  to  Mariners,  or 
any  other  means  deemed  appropriate. 

Dated:  May  5,  2003. 

Raymond  E.  Seebald, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Chicago. 

[FR  Doc.  03-12493  Filed  5-19-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska  03-002] 

RIN  1625-AAOO 

Security  Zone:  Protection  of  Alasl(a 
Marine  Highway  System  (AMHS) 
Vessel  M/V  Kennicott  in  Western 
Alaska  Waters 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Increases  in  the  Coast  Guard's 
maritime  security  postuxe  necessitate 
establishing  temporary  regulations  for 
the  seciu-ity  of  Alaska  Marine  Highway 
System  (AMHS)  vessels  in  the  navigable 
waters  of  Western  Alaska.  This  security 
zone  will  provide  for  the  regulation  of 
vessel  traffic  in  the  vicinity  of  AMHS 


vessels  in  the  navigable  waters  of 

Western  Alaska. 

DATES:  This  temporary  rule  is  effective 

April  28,  2003,  until  September  19, 

2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  COTP 
Anchorage  03-012  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Anchorage,  510  L  Street,  Suite 
100,  Anchorage,  Alaska  99501,  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Robert  Forgit,  Marine  Safety  Office 
NAnchorage,  510  L  Street,  Suite  100, 
Anchorage,  Alaska  99501,  (907)  271- 
6771. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  "Register. 
Publishing  a  NPRM  would  be  contrary 
to  public  interest  since  inunediate 
action  is  necessary  to  safeguard  AMHS 
vessels  from  sabotage,  other  subversive 
acts,  or  accidents.  If  normal  notice  and 
conunent  procedures  were  followed, 
this  rule  would  not  become  efi^ective 
soon  enough  to  provide  immediate 
protection  to  AMHS  vessels  from  the 
threats  posed  by  hostile  entities  and 
would  compromise  the  vital  national 
interest  in  protecting  maritime 
transportation  and  commerce.  The 
security  zone  in  this  regulation  has  been 
carefully  designed  to  minimally  impact 
the  public  while  providing  a  reasonable 
level  of  protection  for  AMHS  vessels. 
For  these  reasons,  following  normal 
rulemaking  procedures  in  this  case 
would  be  impracticable,  imnecessary, 
and  contrary  to  the  public  interest. 

Background  and  Purpose 

The  Coast  Guard,  through  this  action, 
intends  to  assist  AMHS  vessels  by 
establishing  a  security  zone  to  exclude 
persons  and  vessels  from  the  immediate 
vicinity.  Recent  events  highlight  the  fact 
that  there  are  hostile  entities  operating 
with  the  intent  to  harm  U.S.  National 
Security.  The  President  has  continued 
the  national  emergencies  he  declared 
following  the  September  11,  2001 
terrorist  attacks  (67  FR  58317  (Sept.  13, 
2002)  (continuing  national  emergency 
with  respect  to  terrorist  attacks),  67  FR 
59447  (Sept.  20,  2002)  (continuing 
national  emergency  with  respect  to 


persons  who  commit,  threaten  to 
conunit  or  support  terrorism)).  The 
President  also  has  found  piu-suant  to 
law,  including  the  Act  of  June  15, 1917, 
as  amended  August  9,  1950,  by  the 
Magnuson  Act  (50  U.S.C.  191  et  seq), 
that  the  security  of  the  United  States  is 
and  continues  to  be  endangered 
following  the  attacks  (E.O.  13,273,  67  FR 
56215  (Sept.  3,  2002)  (security 
endangered  by  disturbances  in 
international  relations  of  U.S.  and  such 
disturbances  continue  to  endanger  such 
relations)). 

Entry  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designee.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies. 

Discussion  of  Rule 

This  rule  controls  vessel  movement  in 
a  regulated  area  surrounding  AMHS 
high  capacity  passenger  vessels  that  are 
in  service.  For  the  purpose  of  this 
regulation,  the  AMHS  vessel  is  the  M/ 
V  Kennicott.  All  vessels  authorized  to 
be  within  100  yards  of  this  vessel  shall 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course,  and 
shall  proceed  as  directed  by  the  on- 
scene  official  patrol  or  AMHS  vessel 
master.  No  vessel,  except  a  public  vessel 
(defined  below),  is  allowed  within  100 
yards  of  the  subject  vessel,  unless 
authorized  by  the  on-scene  official 
patrol  or  ANfflS  vessel  master.  Vessels 
requesting  to  pass  v«thin  100  yards  of 
this  vessel  shall  contact  the  on-scene 
official  patrol  or  AMHS  vessel  master  on 
VHF-FM  channel  16  or  13.  The  on- 
scene  official  patrol  or  AMHS  vessel 
master  may  permit  vessels  that  can  only 
operate  safely  in  a  navigable  channel  to 
pass  within  100  yards  of  the  subject 
AMHS  vessels  in  order  to  ensure  a  safe 
passage  in  accordance  with  the 
Navigation  Rules.  Similarly,  commercial 
vessels  anchored  in  a  designated 
anchorage  area  may  be  permitted  to 
remain  at  anchor  within  100  yards  of 
passing  this  AMHS  vessel.  Public 
vessels  for  the  purpose  of  this 
Temporary  Final  Rule  are  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
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the  Department  of  Homeland  Seciuity 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediu"es  of  DHS  is  unnecessary. 

Although  this  regulation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  Individual  AMHS  vessel 
security  zones  are  limited  in  size;  (ii) 
the  on-scene  offlcial  patrol  or  AMHS 
vessel  master  may  authorize  access  to 
the  AMHS  vessel  security  zone;  (iii)  the 
AMHS  vessel  security  zone  for  any 
given  transiting  AMHS  vessel  will  effect 
a  given  geographical  location  for  a 
limited  time;  and  (iv)  the  Coast  Guard 
will  make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
goverrmiental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate  near  or 
anchor  in  the  vicinity  of  AMHS  vessels 
in  the  navigable  waters  of  the  United 
States. 

This  temporary  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  (i)  Individual 
AMHS  vessel  security  zones  are  limited 
in  size;  (ii)  the  on-scene  official  patrol 
or  AMHS  vessel  master  may  authorize 
access  to  the  AMHS  vessel  security 
zone;  (iii)  the  AMHS  vessel  security 
zone  for  any  given  transiting  AMHS 
vessel  will  affect  a  given  geographic 
location  for  a  limited  time;  and  (iv)  the 
Coast  Guard  will  make  notifications  via 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 


they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  one  of  the 
points  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  £md  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  is  committed  to 
working  with  Tribal  Governments  to 
implement  local  policies  to  mitigate 
tribal  concerns.  Given  the  flexibility  of 
the  Temporary  Final  Rule  to 
accommodate  the  special  needs  of 
mariners  in  the  vicinity  of  AMHS 
vessels  and  the  Coast  Guard's 
conunitment  to  working  with  the  Tribes, 
we  have  determined  that  AMHS  vessel 
security  and  fishing  rights  protection 
need  not  be  incompatible  and  therefore 
have  determined  that  this  Temporary 
Final  Rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial  ■ 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
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rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34){g),  of  the 
Instruction,  from  further  environmental 
docxunentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  (CED)  will  be 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Seciuity  measures. 
Waterways 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05- Kg),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  APR  28,  2003,  until  SEPT  19, 
2003,  §  165.T17-005  is  added  to  read  as 
follows: 

§  165.T1 7-005    Security  Zone  Regulations, 
Alaska  Marine  Highway  System  Vessel 
Security  Zone,  Western  Alaska,  Captain  of 
the  Port  Zor>e. 

(a)  The  following  definitions  apply  to 
this  section: 

Alaska  Law  Enforcement  Officer 
means  any  General  Authority  Alaska 
Peace  Officer,  Limited  AuthcHity  Alaska 
Peace  Officer,  or  Specially 
Commissioned  Alaska  Peace  Officer  as 
defined  by  Alaska  State  laws. 

Alaska  Marine  Highway  System  High 
Capacity  Passenger  Vessel  ("AMHS 
vessel")  includes  the  following  vessel; 
M/V  Kennicott. 

AMHS  Vessel  Security  Zone  is  a 
regulated  area  of  land  and  water, 
established  by  this  section,  surrounding 
AMHS  vessels  for  a  100  yard  radius, 
that  is  necessary  to  provide  for  the 
security  of  these  vessels. 

Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

Navigable  waters  of  the  United  States 
means  those  waters  defined  as  such  in 
33  CFR  part  2.05-25  and  includes  those 
waters  described  in  33  U.S.C.  1222(5) 
and  50  U.S.C.  195(2). 

Navigation  Rules  means  the 
Navigation  Rules,  International-Inland. 

Official  Patrol  means  those  persons 
designated  by  the  Captain  of  the  Port  to 


monitor  an  AMHS  vessel  security  zone, 
permit  entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  vessels 
within  the  zone  and  take  other  actions 
authorized  by  the  Captain  of  the  Port. 
Persons  authorized  to  enforce  this 
section  are  designated  as  the  Official 
Patrol. 

Public  vessel  means  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof. 

Western  Alaska  Captain  of  the  Port 
Zone  means  the  area  of  land  and  water 
described  in  33  CFR  3.85-15. 

(b)  This  section  applies  to  any  vessel 
or  person  in  or  adjacent  to  the  navigable 
waters  of  the  United  States  in  or 
adjacent  to  the  State  of  Alaska  west  of 
148°  26'  longitude  and  within  the 
Western  Alaska  Captain  of  the  Port 
Zone. 

(c)  An  AMHS  vessel  security  zone  is 
established  and  exists  for  a  100  yard 
radius  aroimd  AMHS  vessels  at  all  times 
when  located  in  the  navigable  waters  of 
the  United  States  in  or  adjacent  to  the 
State  of  Alaska  and  within  the  Western 
Alaska  Captain  of  the  Port  Zone, 
whether  the  AMHS  vessel  is  imderway, 
anchored,  or  moored. 

(d)  The  Navigation  Rules  shall  apply 
at  all  times  within  an  AMHS  vessel 
security  zone. 

(e)  All  vessels  within  an  AMHS  vessel 
security  zone  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  and  shall  proceed  as 
directed  by  the  on-scene  official  patrol 
or  AMHS  vessel  master.  No  vessel  or 
person  located  in  or  adjacent  to  the 
navigable  waters  of  the  United  States  to 
which  this  section  applies  is  allowed 
within  100  yards  of  an  AMHS  vessel, 
unless  authorized  by  the  on-scene 
official  patrol  or  AMHS  vessel  master. 

(f)  To  request  authorization  to  operate 
within  100  yards  of  an  AMHS  vessel, 
contact  the  on-scene  official  patrol  or 
AMHS  vessel  master  on  VHF-FM 
channel  16  or  13. 

(g)  When  conditions  permit,  the  on- 
scene  official  patrol  or  AMHS  vessel 
master  should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  an  AMHS  vessel  in  order  to 
ensure  a  safe  passage  in  accordance 
with  the  Navigation  Rules;  and 

(2)  Permit  commercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  within  100  yards  of 
a  passing  AMHS  vessel;  and 

(3)  Permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  a  moored  or 
anchored  AMHS  vessel  with  minimal 
delay  consistent  with  security. 


(h)  Public  vessels  as  defined  in 
paragraph  (a)  of  this  section  are  exempt 
from  complying  with  paragraphs  (b),  (c), 
(e),  (f),  (g),  (i),  and  (j)  of  this  section.     . 

(i)  Any  Coast  Guard  commissioned, 
warrant  or  petty  officer  may  enforce  the 
rules  in  this  section.  When  immediate 
action  is  required  and  representatives  of 
the  Coast  Guard  are  not  present  or  not 
present  in  sufficient  force  to  exercise 
effect  control  in  the  vicinity  of  an 
AMHS  vessel,  any  Federal  Law 
Enforcement  Officer  or  Alaska  State  Law 
Enforcement  Officer  may  enforce  the 
rules  contained  in  this  regulation 
piu^uant  to  33  CFR  6.04-11.  In 
addition,  the  Captain  of  the  Port  may  be 
assisted  by  other  federal,  state  or  local 
agencies  in  enforcing  this  rule. 

(j)  The  Captain  of  the  Port  Western 
Alaska  may  waive  any  of  the 
requirements  of  this  section  for  any 
vessel  upon  finding  that  a  vessel  or  class 
of  vessels,  operational  conditions  or 
other  circumstances  are  such  that 
application  of  this  section  is 
unnecessary  or  impractical  for  the 
purpose  of  port  seciuity,  safety  or 
environmental  safety. 

Dated:  April  21.  2003. 

Ronald  J.  Morris, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Western  Alaska. 

[FR  Doc.  03-12551  Filed  5-19-03;  8:45  am] 
BILUNG  CODC  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tPA203-4207a;  FRL-7494-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  Lafayette  College 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The  revision 
was  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  Lafayette  College,  Easton 
Campus,  a  major  source  of  nitrogen 
oxides  (NOx)  located  in  Northampton 
County,  Pennsylvania.  EPA  is  approving 
this  revision  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA). 
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DATES:  This  rule  is  effective  on  July  21, 
2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  Jime  19,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Acting 
Branch  Chief,  Air  Quality  Planning  & 
Information  Services  Branch,  Air 
Protection  Division,  Mailcode  3AP21, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington. 
DC  20460:  and  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  PO  Box  8468,  400  Market 
Street,  Harrisbvug,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Wentworth  at  (215)  814-2034,  or 
via  e-mail  at  wentworth.eIIeu@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(bM2)  and 
182(f)  of  the  CAA,  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major 
volatile  organic  compovmd  (VOC)  and 
NOx  sources.  The  major  source  size  is 
determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  Ozone  Transport 
Region  (OTR).  Under  section  184  of  the 
CAA,  RACT,  as  specified  in  sections 
182(b)(2)  and  182(f)  applies  throughout 
the  OTR.  The  entire  Commonwealth  is 
located  within  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsylvania. 

n.  Summary  of  the  SIP  Revision 

On  February  4,  2003,  PADEP 
submitted  formal  revisions  to  its  SIP  to 
establish  and  impose  case-by-case  RACT 
for  several  major  sources  of  VOC  and 
NOx.  This  rulemaking  pertains  to  one  of 
those  soiu'ces.  The  other  soiu-ces  are 
subject  to  separate  rulemaking  actions. 
The  RACT  determinations  and 
requirements  in  this  SEP  revision  are 
included  in  the  operating  permit  (OP) 
issued  by  PADEP.  Lafayette  College, 


Easton  Campus,  is  located  in  the  City  of 
Easton,  Northampton  County, 
Pennsylvania,  and  is  considered  a  major 
source  of  NOx.  In  this  instance,  RACT 
has  been  established  and  imposed  by 
PADEP  in  an  operating  permit.  On 
February  4,  2003,  PADEP  submitted 
operating  permit  No.  OP  48-0034  to 
EPA  as  a  SIP  revision.  This  operating 
permit  incorporates  RACT 
determinations  for  NOx  for  the 
following  sources:  One  (1)  Titusville 
boiler;  Boiler  No.  1;  two  (2)  Keller 
boilers.  Boiler  Nos.  2  and  3;  one  (1) 
Babcock  &  Wilcox  boiler;  Boiler  No.  4; 
six  (6)  oil-fired  boilers;  two  (2)  gas-fired 
boilers;  seventeen  (17)  natural  gas-fired 
emergency  generators;  three  (3) 
propane-fired  emergency  generators; 
twenty-one  (21)  natural  gas-fired  water 
heaters;  and  thirty-seven  (37)  natural 
gas-fired  hot  air  furnaces. 

NOx  RACT  for  the  two  (2)  Keeler 
boilers  at  maximum  heat  input  of 
28.44MMBtu/hr.  and  the  one  (1) 
Babcock  &  Wilcox  boiler  at  maximum 
heat  input  of  49.0MMBtu/hr.,  shall  be 
the  maintenance  and  operation  of  the 
sources  according  to  the  manufactiu-er's 
specifications  in  accordance  with  the 
presumptive  RACT  emission  limitations 
found  in  25  Pa.  Code,  Chapter 
129.93(b)(2)-{3).  The  sources  shall  be 
operated  and  maintained  in  accordance 
with  good  air  pollution  control 
practices.  NOx  RACT  for  the  seventeen 
(17)  natiual  gas-fired  emergency 
generators  and  the  three  (3)  propane- 
fired  emergency  generators  shall  be 
regulated  under  the  presumptive  RACT 
emission  limitations  as  described  under 
15  Pa.  Code,  Chapter  129.93(c)(5).  Each 
generator  must  operate  less  than  500 
hours  in  a  consecutive  12-month  period. 
Presiunptive  RACT  shall  be  the 
maintenance  and  operation  of  the 
sources  in  accordance  with  the 
manufactiuer's  specifications.  The 
sources  shall  also  be  operated  and 
maintained  in  accordance  with  good  air 
pollution  control  practices.  NOx  RACT 
for  the  Titusville  boiler  at  maximum 
heat  input  of  10.82MMBtu/hr.,  six  (6) 
oil-fired  boilers,  two  (2)  natural  gas-fired 
boilers,  twenty-one  (21)  water  heaters, 
and  thirty-seven  (37)  hot  air  heaters 
shall  be  regulated  under  the 
presiunptive  RACT  emission  limitations 
described  under  25  Pa.  Code,  Chapter 
129.93(c)(1).  Each  source  shall  be 
limited  to  a  maximum  heat  input  of 
20MMBtu/hr.  The  sources  shsdl  also  be 
operated  and  maintained  in  accordance 
with  good  air  pollution  control 
practices.  The  facility  shall  maintain  a 
file  containing  all  records  and  other  data 
required  to  be  collected  pursuant  to  25 
Pa.  Code  section  129.95.  These  records 


must  provide  sufficient  data  and 
calculations  to  clearly  demonstrate  that 
the  requirements  of  25  Pa.  Code  sections 
129.91  through  94  are  met.  All 
measurements,  records  and  other  data 
required  to  be  maintained  by  the 
company  shall  be  retained  for  at  least 
two  years  following  the  date  on  which 
such  measiuements,  records  or  data  are 
recorded.  If  requested  by  PADEP,  the 
facility  shall  perform  a  stack  test  in 
accordance  with  the  provisions  of  25  Pa. 
Code  Chapter  139  within  the  time 
specified  by  PADEP. 

m.  EPA's  Evaluation  of  the  SIP 
Revision 

EPA  is  approving  this  SIP  submittal 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regulations  for  Imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  these  requirements. 

IV.  Final  Action 

EPA  is  approving  the  revision  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establishes  and  requires  RACT 
for  Lafayette  College,  Easton  Campus, 
(OP  48-0034)  located  in  Northampton 
County,  Pennsylvania.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  conunents  are 
filed.  This  direct  final  rule  will  be 
effective  on  July  21,  2003,  without 
further  notice  unless  we  receive  adverse 
comment  by  June  19,  2003.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
nort  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  emd  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 


the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu°den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement    - 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  proceduire,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  imder  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  Lafayette 
College,  Easton  Campus. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  21,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  Commonwealth's  source- 
specific  RACT  requirements  to  control 
NOx  fi^m  Lafayette  College,  Easton 
Campus,  may  not  be  chedlenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Envfronmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  25,  2003. 
Donald  S.  Welsh, 

Regional  Administrator.  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 


PART  52-{AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  {c)(205)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

*****  < 

(c)  *  *  * 

(205)  Revision  pertaining  to  NOx 
RACT  determinations  for  a  major  soiuce 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  February  4,  2003: 

(i)  Incorporation  by  reference. 

(A)  Letter  submitted  on  February  4, 
2003  by  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  NOx  RACT 
determinations. 

(B)  Operating  Permit  (OP)  for 
Lafayette  College,  Easton  Campus,, 
Northampton  County,  OP  48-0034, 
effective  August  18,  1997. 

(ii)  Additional  Material.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  source  listed  in 
paragraph  (c)(205)(i)  of  this  section. 

[FR  Doc.  03-12474  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  HOIWELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciuity. 
ACTION:  Final  rule. 

SUMMARY:  Modified  Base  (1 -percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insiu^nce  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 
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ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
find  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

The  modified  BFEs  are  not  listed  for 
each  commimity  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 


adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  fioodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Enviroiimental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requfrements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 


Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

■  Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  names  of 

State  and  county 

Location 

newspaper  where 
notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 

Arkansas:  Faulkner  (Case  No. 

City  ot  Conway 

Sept.  5,  2002,  Sept. 

The  Honorable  Tab  Townsell 

Nov.  25,  2002  ... 

050078 

01-06-1902P)  (FEMA  Dock- 

12, 2002,  Log 

Mayor,  City  of  Conway, 

et  No.  P7616). 

Cabin  Democrat. 

1201  Oak  Street,  Conway, 
AR  72033. 

Illinois:  Lake  and  Cook  (Case 

Village  of  Deerfield . 

Sept.  19,2002, 

The  Honorable  Steven  Hams 

Sept.  6,  2002  .... 

170361 

No.  02-0&-2130P)  (FEMA 

Sept.  23,  2002, 

Mayor,  Village  of  Deerfield, 

Docket  No.  P7618). 

Deerfield  Review. 

Village  Hall,  850  Waukegan 
Road,  Deerfield,  IL  60015. 

Indiana:  Hamilton  (Case  No. 

Town  of  Westfieid  ... 

Oct.  22,  2002,  Oct. 

Mr.  Michael  McDonald,  Town 

Sept.  24,  2002  .. 

180083 

02-05-2995P)  (FEMA  Dock- 

29, 2002,  The 

Council  President,  Town  of 

et  No.  P7618). 

Noblesville  Ledger. 

Westfieid,  130  Penn  Street, 
Westfieid,  IN  46074. 

Kansas: 

Harvey  (Case  No.  02-07- 

City  of  Newton  

Sept.  20,  2002, 

The  Hon.  Marjone  Roberson, 

Sept.  10,  2002  .. 

200133 

10O8P)  (FEMA  Docket 

Sept.  27,  2002 

Mayor,  City  of  Newton,  201 

No.  P7618). 

The  Newton  Kan- 
san. 

E.  6th  Street,  Newton,  KS 
67114. 

Riley  (Case  No.  02-07- 

City  of  Riley  

Aug.  15,  2002,  Aug. 

The  Honorable  Gerald  Baer 

Nov.  21,2002  ... 

200303 

667P)  (FEMA  Docket 

22,  2002,  The 

Mayor,  City  of  Riley,  902 

No.  P7616). 

Riley  Countain. 

West  Walnut  Street,  Riley, 

~ 

KS  66531 . 
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State  and  county 


Riley,  (Case  No.  02-07- 
666P)  (FEMA  Docket 
No.  P7616). 


Michigan:  Wayne  (Case  No. 
01-05-3983P)  (FEMA  Dock- 
et No.  P7618). 


Missouri: 

Greene  (Case  No.  00-07- 
676P)  (FEMA  Docket 
No.  P7618). 


Jasper  and  Newton  (Case 

No.  01 -07-831 P) 

(FEMA  Docket  No. 

P7618). 
St.  Charles  (Case  No.  01- 

07-726P)  (FEMA  Docket 

No.  P7616). 


New  Mexico: 

Dona  Ana  (Case  No.  02- 
06-1 099P)  (FEMA  Dock- 
et No.  P7616). 


'bon; 


a  Ana  (Case  No.  02- 
06-1 099P)  (FEMA  Dock- 
et No.  P7616). 


Ohio: 


Franklin  and  Delaware 
(Case  No.  02-05- 
1027P)  (FEMA  Docket 
No.  P7616). 

Franklin  (Case  No.  02-05- 
1027P)  (FEMA  Docket 
No.  P7616). 


Franklin  (Case  No.  02-05- 
1849P)  (FEMA  Docket 
No.  P7616). 


Location 


Unincorporated 
Areas. 


Charter  Township  of 
Brownstown. 


Unincorporated 
Areas. 


City  of  Joplin 


City  of  St.  Peters 


Unincorporated 
areas. 


City  of  Las  Cruces 


City  of  Dublin 


Greene  (Case  No.  02-05- 
2322P)  (FEMA  Docket 
No.  P7616). 

Lucas  (Case  No.  02-05- 
2988P)  (FEMA  Docket 
No.  P7616). 

Montgomery  (Case  No. 
02-05-1 438P)  (FEMA 
Docket  No.  P7616). 

Greene  (Case  No.  02-05- 
2322P)  (FEMA  Docket 
No.  P7616). 


Texas: 

Bastrop  (Case  No.  01-06- 
1169P)  (FEMA  Docket 
No.  P7616). 


Unincorporated 
areas. 


Unincorporated 
areas. 


Unincorporated 
areas. 


Village  of  Holland 


City  of  Kettering 


City  of  Xenia 


Unincorporated 
areas. 


Dates  and  names  of 

newspaper  where 

notice  was 

published 


Aug.  15,  2002,  Aug 
22,  2002,  The 
Manhattan  Mer- 
cury. 

Sept.  1 1 ,  2002, 
Sept.  18,  2002, 
The  News-Heartd. 


Oct.  9,  2002,  Oct. 
16,  2002,  Spring- 
field News-Leader. 


Oct.  4,  2002,  Oct. 
11,2002,  7776 
Joplin  Globe. 

Aug.  21,  2002,  Aug. 
28,  2002,  St.  Pe- 
ters Journal. 


Aug.  22,  2002,  Aug. 
29,  2002,  Las 
Cruces  Sun  News. 


Aug.  22,  2002,  Aug. 
29,  2002,  Las 
Cruces  Sun  News. 


Aug.  21,  2002,  Aug. 
28,  2002,  Dublin 
News. 

Aug.  21,  2002,  Aug. 
28,  2002,  Dublin 
News. 


Aug.  30,  2002,  Sept. 
6,  2002,  The  Co- 
lumbus Dispatch. 


Aug.  23,  2002,  Aug. 
30,  2002,  Xenia 
Daily  Gazette. 

Aug.  21,  2002,  Aug. 
28,  2002,  7776 
Blade. 

Aug.  30,  2002,  Sept. 
6,  2002,  Dayton 
Daily  News. 

Aug.  23,  2002,  Aug. 
30,  2002,  Xenia 
Daily  Gazette. 


Aug.  29,  2002,  Sept. 
5,  2002,  Bastrop 
Advertiser  arjd 
County  News. 


Chief  executive  officer  of 
community 


Mr.  Robert  Newsome,  Chair- 
man, Riley  County,  Commis- 
sioner, Courthouse  Plaza 
East,  115  North  4th  Street, 
Manhattan,  KS  66502. 

Mr.  W.  Curt  Boiler,  Supervisor, 
Brownstown  Twp.,  21313 
Telegraph  Road, 
Brownstown  Township,  Ml 
481883. 

The  Honorable  David 
Coonrod,  Presiding  Com- 
missioner, County  of 
Greene,  940  Boonville  Ave- 
nue, Springfield,  MO  65802. 

The  Hon.  Richard  Russell, 
Mayor,  City  of  Joplin,  1710 
East  32nd  Street,  Joplin, 
MO  64804. 

The  Honorable  Tom  Brown, 
Mayor,  City  ot  St.  Peters,  1 
St.  Peters  Center  Boulevard, 
St.  Peters,  MO  63376. 

Mr.  David  R.  King,  Dona  Ana, 
County  Manager,  County 
Managers  Complex,  180 
West  Amador  Avenue,  Las 
Cruces,  NM  88001. 

The  Honorable  Rut)en  Smith, 
Mayor,  City  of  Las  Cruces, 
P.O.  Box  2000,  Las  Cruces, 
NM  88004. 

The  Hon.  Thomas  McCash, 
Mayor,  City  of  Dublin,  5200 
Emerald  Parkway,  Dublin, 
OH  43017-1006. 

Mr.  Dewey  R.  Stokes,  Presi- 
dent, Franklin  County  Board 
of  Commissioners,  373 
South  High  Street,  26th 
Floor,  Columbus,  OH  43215. 

Mr.  Dewey  R.  Stokes,  Presi- 
dent, Franklin  County  Board 
of  Commissioners,  373 
South  High  Street,  26th 
Floor,  Columbus,  OH 
43215-6304. 

Mr.  Stephen  Stapleton, 
Greene  County  Adminis- 
trator, 35  Greene  Street, 
Xenia,  OH  45385. 

The  Hon.  Michael  Yunker, 
Mayor,  Villlage  of  Holland, 
1245  Clarion  Avenue,  Hol- 
land, OH  43528. 

The  Honorable  Marilou  Smith, 
Mayor,  City  of  Kettering, 
3600  Shroyer  Road,  Ket- 
tering, OH  45429. 

The  Honorable  John  T. 
Saraga,  Mayor,  City  of 
Xenia,  101  N.  Detroit  Street, 
Xenia,  OH  45385. 

The  Hon.  Ronnie  McDonald, 
Judge,  Bastrop  County,  804 
Pecan  Street,  Bastrop,  TX 
78602. 


Effective  date  of 
modifk^ation 


Nov.  21,2002 


Dec.  11,2002 


Jan.  15,  2003 


Jan.  10,  2003 


Nov.  27,  2002 


Aug.  8,  2002 


Aug.  8,  2002 


Community 
No. 


200298 


260218 


Nov.  27,  2002 


Nov.  27,  2002 


Dec.  6,  2002 


Nov.  29,  2002 


July  25,  2002 


Aug.  19,  2002 


Nov.  29,  2002 


Dec.  5,  2002, 


290782 


290183 


290319 


350012 


355332 


390673 


390167 


390167 


390193 


390659 


390412 


390197 


481193 
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Dates  and  names  of 

State  and  county 

Location 

newspaper  where 
notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 



Bexar  (Case  No.  02-06- 

Unincorporated 

Sept.  23,  2002, 

The  Hon.  Cyndi  Taylor  Krier, 

Oct.  14,  2002  ... 

480035 

1263P)  (FEMA  Docket 

areas. 

Sept.  30,  2002, 

Judge,  Bexar  County,  100 

No.  P7618). 

San  Antonio  Ex- 
press News. 

Dolorosa,  Suite  101,  San 
Antonio.  TX  78205. 

• 

Dallas  (Case  No.  01-06- 

City  of  Dallas  

Sept.  13,2002, 

The  Honorable  Laura  Miller, 

Dec.  20,  2002  ... 

480171 

1163P)  (FEMA  Docket 

Sept.  20,  2002. 

Mayor,  City  of  Dallas,  1500 

No.  P7618). 

. 

Dallas  Morning 
News. 

Marilla  Street,  City  Hall.  Dal- 
las, TX  75201. 

Dallas  (Case  No.  01-06- 

City  of  Dallas  

Aug.  30,  2002,  Sept. 

The  Honorable  Laura  Miller, 

Dec.  6,  2002  ..... 

480171 

1425P)  (FEMA  Docket 

6,  2002,  Dallas 

Mayor.  City  of  Dallas,  1500 

NO.P7616). 

Morning  News. 

Marilla  Street,  City  Hall,  Dal- 
las, TX  75201. 

Denton  (Case  No.  02-06- 

City  of  Denton 

Aug.  23,  2002,  Aug. 

The  Honorable  Euline  Brock. 

Nov.  29.  2002  ... 

480194 

355P)  (FEMA  Docket 

30,  2002,  Denton 

Mayor,  City  of  Denton.  215 

No.  P7616). 

Record  Chronicle. 

East  McKinney  Street.  Den- 
ton, TX  76201. 

Denton  (Case  No.  01-06- 

Unincorporated 

Aug.  23,  2002,  Aug. 

The  Honorable  Kirk  Wilson, 

Nov.  29,  2002  ... 

480774 

1875P)  (FEMA  Docket 

areas. 

30,  2002,  Denton 

Judge,  Denton  County, 

No.  P7616). 

Record  Chronicle. 

Courthouse  on  the  Square. 
110  West  Hickory  Street. 
Denton,  TX  76201 . 

Fort  Bend  (Case  No.  02- 

Unincorporated 

Sept.  4,  2002,  Sept. 

The  Hon.  James  Adolphus. 

Aug.  22.  2002  ... 

480228 

06-266P)  (FEMA  Docket 

areas. 

1 1 ,  2002,  Fort 

Judge,  Fort  Bend  County, 

No.  P7618). 

Bend  Star 

301  Jackson  Street,  Suite 
719,  Richmond,  TX  77469. 

Tarrant  (Case  No.  02-06- 

City  of  Fort  Wortfi  ... 

Aug.  23,  2002,  Aug. 

The  Honorable  Kenneth  Ban-. 

Nov.  29.  2002  ... 

480596 

830P)  (FEMA  Docket 

30,  2002,  Fort 

Mayor,  City  of  Fort  Worth, 

No.  P7616). 

Worth  Star  Tele- 
gram. 

1 000  Throckmorton  Street, 
Fort  Worth,  TX  76102. 

Tarrant  (Case  No.  02-06- 

City  of  Fort  Worth  ... 

Sept.  26,  2002,  Oct. 

The  Honorable  Kenneth  Barr. 

Jan.  2.  2003  

480596 

1073P)  (FEMA  Docket 

3,  2002,  Fort 

Mayor,  City  of  Fort  Worth, 

» 

No.  P7618). 

Worth  Star  Tele- 
gram. 

1000  Throckmorton  Street, 
Fort  Worth,  TX  76102. 

Tarrant  (Case  No.  02-06- 

City  of  Fortfi  Worth 

Sept.  13,  2002. 

The' Honorable  Kenneth  Ban-, 

Aug.  30,  2002  ... 

480596 

064P)  (FEMA  Docket 

Sept.  20,  2002, 

Mayor.  City  of  Fort  Worth. 

No.  P7618). 

Fort  Worth  Star 
Telegram. 

1000  Throckmorton  Street, 
Fort  Worth,  TX  76102. 

Tarrant  (Case  No  01-06- 

City  of  Grapevine  .... 

Aug.  22,  2002,  Aug. 
29,  2002,  Grape- 

The Honorable  William  Tate 

July  29.  2002  .... 

480598 

1571P)  (FEMA  Docket 

Mayor,  Grapevine  P.O.  Box 

No.  P7616). 

vine  Sun. 

95104,  Grapevine,  TX 
76099. 

Dallas  (Case  No.  02-06- 

City  of  Irving  

Sept.  5,  2002,  Sept. 

The  Honorable  Joe  Putnam, 

Aug.  19,  2002  ... 

480180 

1091P)  (FEMA  Docket 

12,  2002,  In/ing 

Mayor,  City  of  Irving,  P.O. 

No.  P7618). 

Morning  News. 

Box  152288.  Irving.  TX 
75015. 

Dallas  (Case  No.  02-06- 

City  of  Irving  

Sept.  12,  2002, 

The  Honorable  Joe  Putnam, 

Dec.  19.  2002  ... 

480180 

384P)  (FEMA  Docket 

Sept.  19,  2002.  Ir- 

Mayor. City  of  Irving,  P.O. 

No.  P7618). 

ving  Morning 
News. 

Box  152288.  825  West  Ir- 
ving Boulevard.  Irving. 
Texas  75015. 

• 

Dallas  (Case  No.  01-06- 

City  of  Lancaster  .... 

Oct.  24,  2002,  Oct. 

The  Honorable  Joe  Tillotson, 

Jan.  27,  2003  ... 

480182 

1088P)  (FEMA  Docket 

31,2002.  Lan- 

Mayor, City  of  Lancaster. 

No.  P7618). 

caster  Today. 

P.O.  Box  940,  Lancaster. 
TX  75146. 

Denton  (Case  No.  02-06- 

City  of  Lewisville 

Sept.  25,  2002,  Oct. 

The  Hon.  Bobbie  J.  Mitchell. 

Sept.  12.  2002  .. 

480195 

731P)  (FEMA  Docket 

2,  2002,  Denton 

Mayor,  City  of  Lewisville, 

No.  P7618). 

County  Moming 
News. 

P.O.  Box  299002.  Lewisville. 
TX  75029, 

Montgomery  (Case  No. 

City  of  Magnolia 

Sept.  11.2002. 

The  Hon.  Frank  Parker,  III, 

Aug.  30.  2002  ... 

481261 

01-06-1444P)  (FEMA 

Sept.  18.2002, 

Mayor.  City  of  Magnolia, 

Docket  No.  P7618). 

Magnolia  Pot- 
pourri. 

P.O  Box  996,  Magnolia.  TX 
77355. 

Dallas  (Case  No.  01-06- 

City  of  MesquKe 

Nov.  7.  2002,  Nov. 

The  Hon.  Mike  Anderson, 

Oct.  9.  2002 

485490 

1230P)  (FEMA  Docket 

14.  2002,  Mes- 

•   Mayor,  City  of  Mesquite. 

No.  P7620). 

quite  Moming 
News. 

P.O.  Box  850137,  Mesquite, 
TX  75185. 

MkJIand  (Case  No.  02-06- 

City  of  Midland 

Nov.  12,  2002,  Nov. 

The  Hon.  Michael  J.  Canon, 

Nov.  6,  2002 

480477- 

1417P)  (FEMA  Docket 

19,  2002,  Midland 

Mayor,  City  of  MkJIand,  300 

No.  P7620). 

Reporter  Tele- 
gram. 

North  Loraine,  P.O.  Box 
1152.  Midland.  TX  79702. 
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■ 

Dates  and  names  of 

State  and  county 

Location 

newspaper  where 

Chief  executive  officer  of 

Effective  date  of 

Community 

notice  was 

community 

modification      '         No. 

published 

Midland  (Case  No.  02-06- 

Unincorporated 

Nov.  12.  2002.  Nov. 

The  Hon.  William  C.  Mon-ow. 

Nov.  6.  2002  481239 

1417P)  (FEMA  Docket 

areas. 

19,  2002,  Midland 

Judge,  Midland  County, 

No.  P7620). 

Reporter  Tele- 
gram. 

County  Courthouse,  200 
West  Wall  Street,  Midland. 
TX  79701. 

Fort  Bend  (Case  No.  02- 

City  of  Missouri  City 

Sept.  5,  2002,  Sept. 

The  Honorable  Allen  Owen. 

Aug.  22.  2002  ... 

480304 

06-266P)  (FEMA  Docket 

12.  2002,  Fort 

Mayor,  City  of  Missouri  City, 

No.  P7618). 

Bend  Mirror. 

P.O.  Box  666,  Missouri  City, 

TX  77459. 

Montgomery  (Case  No. 

Unincorporated 

Sept.  11,2002, 

The  Honorable  Alan  B.  Sadler. 

Aug.  30.  2002  ... 

480483 

01-06-1444P)  (FEMA 

Areas. 

Sept.  18,  2002, 

Judge,  Montgomery  County, 

' 

Docket  No.  P7618). 

77je  Courier. 

301  North  Thompson  Street, 
Suite  210,  Conroe.  TX 
77301. 

Tarrant  (Case  No.  02-06- 

City  of  Saginaw  

Aug.  23,  2002,  Aug. 

The  Hon.  Frankie  Robbins. 

Nov.  29,  2002  ... 

480610 

,     830P)  (FEMA  Docket 

30.  2002.  Fort 

Mayor.  City  of  Saginaw,  333 

No.  P7616). 

Worth  Star  Tele- 
gram. 

West  McLeroy  Boulevard, 
P.O.  Box  79070,  Saginaw. 
TX  76179. 

Bexar  (Case  No.  02-06- 

City  of  San  Antonio 

Sept.  23,  2002, 

The  Honorable  Ed  Garza, 

Sept  13,  2002  .. 

480045 

1263P)  (FEMA  Docket 

Sept.  30,  2002, 

Mayor,  City  of  San  Antonio. 

No.  P7618). 

San  Antonio  Ex- 
press News. 

P.O.  Box  839966,  San  Anto- 
nio, TX  78283. 

Bexar  (Case  No.  02-06- 

City  of  San  Antonio 

Oct.  15,  2002,  Oct. 

The  Honorable  Ed  Garza. 

Jan.  21 ,  2003  ... 

480045 

2309P)  (FEMA  Docket 

22,  2002,  San  An- 

Mayor, City  of  San  Antonio. 

No.  P7618). 

tonio  Express 
News. 

P.O.  Box  839966,  San  Anto- 
nio, TX  78283. 

/ 

Bexar  (Case  No.  02-06- 

City  of  San  Antonio 

Oct.  23,  2002,  Oct. 

The  Honorable  Ed  Garza, 

Jan.  29.  2003  ... 

480045 

1679P)  (FEMA  Docket 

30,  2002,  San  An- 

Mayor, City  of  San  Antonio, 

No.  P7618). 

tonio  Express 
News. 

P.O.  Box  839966.  San  Anto- 
nio. TX  78283. 

Bexar  (Case  Mo.  02-06- 

City  of  Shavano 

Oct.  15,2002,  Oct. 

The  Hon.  Tommy  Peyton, 

Jan.  21,2003  ... 

480047 

2309P)  (FEMA  Docket 

Pari<. 

22,  2002,  San  An- 

Mayor, City  of  Shavano 

No.  P7618). 

tonio  Express 
News. 

Park,  City  Hall,  99 
Saddletree  Road,  San  Anto- 
nio, TX  78231. 

Fan-ant  (Case  No.  02-06- 

City  of  Southlake  .... 

Sept.  12,  2002, 

The  Honorable  Rick  Stacy. 

Dec.  19,  2002  ... 

480612 

1098P)  (FEMA  Docket 

Sept.  19.  2002. 

Mayor.  City  of  Southlake, 

No.  P7618). 

Fort  Worth  Star 
Telegram. 

1400  Main  Street, 
Southlake,  TX  76092. 

Fort  Bend  (Case  No.  02- 

City  of  Sugar  Land 

Sept.  4.  2002,  Sept. 

The  Honorable  David  Wallace, 

Aug.  22,  2002  ... 

480234 

06-266P)  (FEMA  Docket 

11,2002.  Fort 

Mayor,  City  of  Sugar  Land, 

No.  P7618). 

Bend  Star 

P.O.  Box  110,  Sugar  Land, 
TX  77487. 

• 

Tarrant  (Case  No.  02-06- 

Unicorporated  Areas 

Aug.  23,  2002,  Aug. 

The  Hon.  Tom  Vandergriff, 

Nov.  29.  2002  ... 

480582 

830P)  (FEMA  Docket 

30,  2002.  Fort 

Judge,  Tarrant  County,  100 

j      No.  P7616). 

Worth  Star  Tele- 

E. Weathertord,  Fort  Worth, 

gram.                            TX  76179. 

(Catalog  of  Federal  Domestic  Assistance  No.        DEPARTMENT  OF  HOMELAND                     final  for  the  communities  listed  below. 

83.100.  "Flood  Insurance") 

SECURITY                                                     The  BFEs  and  modified  BFEs  are  the 

Dated:  May  9.  2003. 

basis  for  the  floodplain  management 

Antl 

lonv  S.  Lowe. 

Federal  Emergency  Management               measures  that  each  community  is 

Mitigation  Division  Director.  Emergency               '^^^^                                                                    ^"^  ^'f^\ »°  ^^°^\°'.  *«  ^^°"'. 
Preparedness  and  Response  Directorate.              ^  cPR  P.rt  fi7                                                   evidence  of  bemg  already  in  eff^  m 

(FR  Doc.  03-12579  Filed  5-19^3;  8:45  am]         ^  ^^^  ^""^  ^^                                                        °'^^'  ^°  f^'^  °'  "^^f^"  ^"^^f^  ^^ 

_,,_,._.       ^,      _  ^       .      .               participation  in  the  National  Flood 
BimNGcooE67i8^>4-P                                       Final  Flood  EtevatlOR  Determinations        insurance  Program  (NFIP). 

AGENCY:  Federal  Emergency                           EFFECTIVE  DATE:  The  date  of  issuance  of 

Management  Agency,  Emergency                 the  Flood  Insurance  Rate  Map  (FIRM) 

Preparedness  and  Response  Directorate,      showing  BFEs  and  modified  BFEs  for 

Department  of  Homeland  Security.              each  community.  This  date  may  be 

ACTION:  Final  rule.                                         obtained  by  contacting  the  office  where 

tnP  KIR^4^  1*1  nvflilfinip  for  iTiQnftr*tinn  ac 

summary:  Base  (l-percent-annual-               indicated  in  the  table  below. 

chance)  Flood  Elevations  and  modified       ADDRESSES:  The  final  base  flood 

Base  Flood  Elevations  {BFEs)  are  made       elevations  for  each  community  are 

« 
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available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  BFEs  and  modified  BFEs  for  each 
community  listed.  The  proposed  BFEs 
and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
commimity  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  commimity  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 


proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  commimity  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
enviroiunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  vi 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  record  keeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

■  1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.11     [Amended] 

■  2. The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


State 

City/town/county 

Source  of  flooding 

Location 

#Depth  in  feet 

above  ground. 

•Elevation  in  feet 

(NGVD) 

Modified 

♦  Elevation  in  feet 

(NAVD) 

Modified 

MN  

Upper  Sioux  Community  (Yellow  Medicine  Coun- 
ty) (FEMA  Docltet  No.  7621). 

Minnesota  

•882 

" 

Maps  are  available  for  inspection  at  the  Office  of  the  Tribal  Council  Secretary/FDPO  Administrator,  Upper  Sioux  Community  Board  of  Trust- 
ees, Granite  Falls,  Minnesota. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  9,  2003. 
Anthony  S.  Lowe, 

Mitigation  Di\ision  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-12581  Filed  5-19-03:  8:45  am] 

BILUNG  COOE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1531,  MB  Docket  No.  02-81,  RM- 
10422] 

Digital  Television  Broadcast  Service; 
Bethlehem,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendment. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  March  6,  2003  (68  FR 
10664),  a  document  (DA  03-491)  to 
change  the  DTV  Table  of  Allotments  to 
reflect  the  substitution  of  DTV  channel 


9  for  DTV  channel  59c  at  Bethlehem. 
However,  DTV  channel  59  was 
inadvertently  published  without  the  "c" 
designation.  This  document  corrects 
that  amendment  contained  in  section 
73.622(b)  of  the  Commission's  Rules. 
DATES:  Effective  April  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FCC  published  a  document  in  the 
Federal  Register  of  March  6,  2003,  (68 
FR  10664)  removing  DTV  chaimel  59 
and  adding  DTV  channel  9  at 
Bethlehem,  Pennsylvania.  DTV  chaimel 
59  was  inadvertently  published  in  lieu 
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of  DTV  channel  59c.  This  correction 
removes  DTV  channel  59c  in  lieu  DTV 
channel  59  at  Bethlehem. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  an  error,  which  may  prove  to  be 
misleading,  and  needs  to  be  clarified. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§§73.622    [Amended] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Peimsylvania,  is  amended  by  removing 
DTV  chaimel  59c  at  Bethlehem. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-12543  Filed  5-19-03;  8:45  am] 

BILLMG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
051403B] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Aiasita;  Deep-Water  Species 
Fishery  by  Vessels  Using  Trawl  Gear  in 
the  Gulf  Of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GiUf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  second  seasonal  apportionment  of 
the  2003  Pacific  halibut  bycatch 
allowance  specified  for  the  deep-water 
species  fishery  in  the  GOA  has  been 
reached. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  May  16,  2003,  through  1200 
hrs,  A.l.t.,  June  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  deep-water  species 
fishery,  which  is  defined  at 
§679.21(d)(3)(iii)(B),  as  established  by 
the  final  2003  harvest  specifications  for 
groundfish  of  the  GOA  (68  FR  9924, 
March  3,  2003)  for  the  second  season, 
the  period  April  1,  2003,  through  1200 
hrs,  A.l.t.,  June  29,  2003,  is  300  metric 
tons. 

In  accordance  with  §  679.21(d)(7)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  2003  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  deep-water  species  fishery  in 
the  GOA  has  been  reached. 


Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  deep-water 
species  fishery  by  vessels  using  trawl 
gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishery  are:  all  rockfish  of 
the  genera  Sebastes  and  Sebastolobus, 
deep  water  flatfish,  rex  sole,  arrowtooth 
flounder,  and  sablefish. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  pubUc  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  second 
seasonal  apportionment  of  the  2003 
Pacific  halibut  bycatch  allowance,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  14,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12634  Filed  5-15-03:  2:40  pm] 

BILUNG  COOE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  02-O32-2] 
RIN  0579-AB48 

Importation  of  Solid  Wood  Packing 
Material 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule  and  notice  of 
public  hearings. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  for  the  importation  of 
unmanufactured  wood  articles  to  adopt 
an  international  standard  entitled 
"Guidelines  for  Regulating  Wood 
Packaging  Material  in  International 
Trade"  that  was  approved  by  the 
Interim  Commission  on  Phytosanitary 
Measures  of  the  International  Plant 
Protection  Convention  on  March  15, 
2002.  The  standard  calls  for  wood 
packaging  material  to  be  either  heat 
treated  or  fumigated  with  methyl 
bromide,  in  accordance  with  the 
Guidelines,  and  marked  with  an 
approved  international  mark  certifying 
treatment.  We  propose  to  adopt  the  IPPC 
Guidelines  because  they  represent  the 
current  international  standard 
determined  to  be  necessary  and  effective 
for  controlling  pests  in  wood  packaging 
material  used  in  global  trade,  and 
because  current  United  States 
requirements  for  wood  packaging 
material  are  not  fully  effective,  as  shown 
by  analyses  of  pest  interceptions  at  ports 
that  show  an  increase  in  pests 
associated  with  wood  packaging 
material.  This  increase  in  pests  was 
found  in  wood  packaging  material  that 
does  not  meet  the  IPPC  Guidelines  [e.g., 
wood  packaging  material  from 
everywhere  except  China,  which  must 
already  be  treated  due  to  past  pest 
interceptions).  There  has  been  a 
decrease  in  pests  associated  with  wood 
packaging  material  from  China  since  we 


began  requiring  that  material  be  treated 
prior  to  importation.  This  change  would 
affect  all  persons  using  wood  packaging 
material  in  connection  with  importing 
goods  into  the  United  States. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  July  21, 
2003.  We  will  also  consider  comments 
made  at  public  hearings  to  be  held  in 
Seattle,  WA,  on  June  23,  2003;  Long 
Beach,  CA,  on  June  25,  2003;  and 
Washington,  DC,  on  June  27,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-032-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-032-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-032-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
ivww.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

Public  hearings  regarding  this  rule 
will  be  held  at  the  following  locations: 

1.  Seattle,  WA:  Renaissance  Madison 
Hotel,  515  Madison  Street,  Seattle,  WA. 

2.  Long  Beach,  CA:  Hilton  Long 
Beach,  701  W.  Ocean  Blvd.,  Long  Beach, 
CA. 

3.  Washington,  DC:  United  States 
Department  of  Agriculture,  Jefferson 
Auditorium,  South  Building  Wing  4, 
1400  Independence  Avenue  SW., 
Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ray  Nosbaum,  Senior  Regulatory 
Coordinator,  PPQ,  APHIS.  4700  River 
Road  Unit  131,  Riverdale,  MD  20737- 
1231;  (301)  734-6280. 
SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

We  are  advising  the  public  that  we  are 
hosting  three  public  hearings  on  this 
proposed  rule.  The  first  public  hearing 
will  be  held  in  Seattle,  WA,  on  Monday, 
June  23,  2003.  The  second  public 
hearing  will  be  held  in  Long  Beach,  CA, 
on  Wednesday,  June  25,  2003.  The  third 
public  hearing  will  be  held  in 
Washington,  DC,  on  Friday,  June  27, 
2003. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  will  preside  at  the  public 
hearings.  Any  interested  person  may 
appear  and  be  heard  in  person,  by 
attorney,  or  by  other  representative. 
Written  statements  may  be  submitted 
and  will  be  made  part  of  the  hearing 
record.  A  transcript  of  the  public 
hearings  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearings,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

The  public  hearings  will  begin  at  9 
a.m.  and  are  scheduled  to  end  at  5  p.m., 
local  time.  The  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  all  interested  persons  appearing  at 
each  hearing  have  an  opporttmity  to 
participate.  Each  hearing  may  be 
terminated  at  any  time  if  all  persons 
desiring  to  speak  have  been  heard. 

Registration  for  the  hearings  may  be 
accomplished  by  registering  with  the 
presiding  officer hetween  8:30  a.m.  and 
9  a.m.  on  the  day  of  the  hearing.  Persons 
who  wish  to  speak  at  a  hearing  will  be 
asked  to  sign  in  with  their  name  and 
organization  to  establish  a  record  for  the 
hearing.  We  ask  that  anyone  who  reads 
a  statement  provide  two  copies  to  the 
presiding  officer  at  the  hearing.  Those 
who  wish  to  form  a  panel  to  present 


their  views  will  be  asked  to  provide  the 
name  of  each  member  of  the  panel  and 
the  organizations  the  panel  members 
represent. 

Persons  or  panels  wishing  to  speak  at 
one  or  more  of  the  public  hearings  may 
register  in  advance  by  phone  or  e-mail. 
Persons  wishing  to  register  by  phone 
should  call  the  Regulatory  Analysis  and 
Development  voice  mail  at  (301)  734- 
8138.  Callers  must  leave  a  message 
clearly  stating  (1)  the  location  of  the 
hearing  the  registrant  wishes  to  speak  at, 
(2)  the  registrant's  name  and 
organization,  and,  if  registering  for  a 
panel,  (3)  the  name  of  each  member  of 
the  panel  and  the  organization  each 
panel  member  represents.  Persons 
wishing  to  register  by  e-mail  must  send 
an  e-mail  with  the  same  information 
described  above  to 

richard.r.keUy@usda.gov.  Please  write 
"Public  Hearing  Registration"  in  the 
subject  line  of  your  e-mail.  Advance 
registration  for  any  hearing  must  be 
received  by  3  p.m.  on  Thursday,  June 
19,  2003. 

If  you  require  special 
accommodations,  such  as  a  sign 
lai^uage  interpreter,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

Logs,  lumber,  and  other 
unmanufactured  wood  articles  imported 
into  the  United  States  pose  a  significant 
hazard  of  introducing  plant  pests, 
including  pathogens,  detrimental  to 
agriculture  and  to  natural,  cultivated, 
and  urban  forest  resources.  The 
regulations  in  7  CFR  319.40-1  through 
319.49-11  (referred  to  below  as  the 
regulations)  contain  provisions  to 
mitigate  plant  pest  risks  presented  by 
the  importation  of  logs,  lumber,  and 
other  luunanufactured  wood  articles. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  proposing 
to  amend  the  regulations  to  decrease  the 
risk  of  solid  wood  packing  material 
(SWPM)  introducing  plant  pests  into  the 
United  States.  SWPM  is  defined  in  the 
regidations  as  "[w]ood  packing 
materials  other  than  loose  wood  packing 
materials,  used  or  for  use  with  cargo  to 
prevent  damage,  including,  but  not 
limited  to.  dunnage,  crating,  pallets, 
packing  blocks,  drums,  cases,  and 
skids."  Introductions  into  the  United 
States  of  exotic  plant  pests  such  as  the 
pine  shoot  beetle  and  the  Asian 
longhomed  beetle  have  been  linked  to 
the  importation  of  SWPM.  These  and 
other  plant  pests  that  are  carried  by 
some  imported  SWPM  pose  a  serious 
throat  to  U.S.  agricultiire  and  to  natural, 
cultivated,  and  urban  forests. 


The  introduction  of  pests  associated 
with  SWPM  is  a  worldwide  problem.' 
Because  SWPM  is  very  often  re-used, 
recycled  or  re-manufactured,  the  true 
origin  of  any  piece  of  SWPM  is  difficidt 
to  determine  and  thus  its  phytosanitary 
status  cannot  be  ascertained.  This  often 
precludes  national  plant  protection 
organizations  from  conducting  useful 
specific  risk  analyses  focused  on  the 
pests  associated  with  SWPM  of  a 
particular  type  or  place  of  origin,  and 
imposing  particular  mitigation  measures 
based  on  the  results  of  such  analysis. 
For  this  reason,  there  is  a  need  to 
develop  globally  accepted  measures  that 
may  be  applied  to  SWPM  by  all 
countries  to  practically  eliminate  the 
risk  for  most  qiiarantine  pests  and 
significantly  reduce  the  risk  from  other 
pests  that  may  be  associated  with  the 
SWPM. 

Such  issues  are  generally  addressed 
under  the  World  Trade  Organization's 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
(1994,  World  Trade  Organization, 
Geneva)  (the  Agreement).  The 
Agreement  fosters  the  use  of 
harmonized  sanitary  and  phytosanitary 
measures  developed  by  international 
standards  organizations.  In  the  case  of 
phytosanitary  standards,  the  authorized 
standard-setting  organization  is  the 
International  Plant  Protection 
Convention  (IPPC).  Article  3  of  the 
Agreement  states,  "To  harmonize 
sanitary  and  phytosanitary  measures  on 
as  wide  a  basis  as  possible.  Members 
shall  base  their  sanitary  or 
phytosanitary  measures  on  international 
standards,  guidelines  or 
recommendations,  where  they  exist," 
except  when  Members  opt  to  impose  a 
higher  level  of  sanitary  or  phytosanitary 
protection  than  the  international 
standards  provide.  The  same  Article 
also  states,  "Sanitary  or  phytosanitary 
measures  which  conform  to 
international  standards,  guidelines  or 
recommendations  shall  be  deemed  to  be 
necessary  to  protect  human,  animal  or 
plant  life  or  health,  and  presumed  to  be 
consistent  with  the  relevant  provisions 
of  this  Agreement  and  of  GATT  1994." 


•  Problems  with  pests  associated  with  SWPM 
have  also  tieen  addressed  on  a  regional  level,  e.g.. 
when  the  North  American  Plant  Protection 
Organization,  acting  on  behalf  of  the  United  States, 
Canada,  and  Mexico,  approved  the  document 
"NAPPO  Standards  for  Phytosanitary  Measures: 
Import  Requirements  fof  Wood  Dunnage  and  Other 
Wood  Packing  Materials  into  a  NAPPO  Member 
Country,"  The  Secretariat  of  the  North  American 
Plant  Protection  Organization,  Ottawa,  August  12, 
2001.  Also,  the  three  NAPPO  countries  have  agreed 
to  a  target  date  of  June  1,  2003,  to  implement  the 
IPPC  Guidelines  among  them;  this  announcement  is 
on  the  NAPPO  Web  site  at  http://www.nappo.org/ 
Standards/Desicions-e.htm. 


We  propose  to  adopt  the  international 
standard  ^  approved  by  the  IPPC  on 
March  15,  2002  (referred  to  below  as  the 
IPPC  Guidelines). 3  The  IPPC  Guidelines 
were  developed  after  the  IPPC 
determined  that  worldwide,  the 
movement  of  SWPM  made  of 
unprocessed  raw  wood  is  a  pathway  for 
the  introduction  and  spread  of  a  variety 
of  pests  (IPPC  Guidelines,  p.  5).  The 
IPPC  Guidelines  list  the  major  categories 
of  these  pests,  and  establish  a  heat 
treatment  and  a  fumigation  treatment 
determined  to  be  effective  against  them 
(IPPC  Guidelines,  p.  10).  As  many  of 
these  pests  have  been  associated  with 
SWPM  inspected  at  U.S.  ports,  we 
propose  to  adopt  the  IPPC  Guidelines 
because  they  represent  the  current 
international  standard  determined  to  be 
necessary  and  effective  for  controlling 
pests  in  SWPM.  The  need  to  adopt  the 
IPPC  Guidelines  is  further  supported  by 
analysis  of  pest  interceptions  at  ports 
that  show  an  increase  in  dangerous 
pests  associated  with  certain  SWPM. 
This  increase  in  pests  was  found  in 
SWPM  that  does  not  meet  the  IPPC      ' 
Guidelines  (e.g.,  SWPM  from 
everywhere  except  China).  There  has 
been  a  decrease  in  pests  associated  with 
SWPM  material  from  China  since  we 
began  requfring  that  material  be  treated 
prior  to  importation. 

Another  reason  to  adopt  the  IPPC 
Guidelines  at  this  time  is  that  adopting 
them  would  simplify  and  standardize 
frade  requirements.  China,  Canada,  the 
European  Union,  and  many  other 
countries  are  preparing  to  implement 
the  IPPC  Guidelines  requfrements. 
Given  the  difficulty  of  identifying  the 
source  of  SWPM  and  the  recycling  of 
SWPM  in  trade,  successful  reduction  of 
the  pest  risk  posed  by  SWPM  requires 
all  trading  partners  to  take  action  on  a. 
similar  timeline.  Furthermore,  if  the 
United  States  does  not  do  so,  U.S. 
companies  will  need  to  comply  with 
one  set  of  SWPM  requirements  for  goods 
exported  from  the  United  States  and 
another  set  of  requirements  for  goods 
imported  into  the  United  States. 
Companies  engaged  in  both  import  and 
export  would  have  particular  difficulties 


2  "International  Standards  for  Phytosanitary 
Measures:  Guidelines  for  Regulating  Wood 
Packaging  Material  in  International  Trade." 
Secretariat  of  the  International  Plant  Protection 
Convention,  Food  and  Agriculture  Organization  of 
the  United  Nations.  Rome:  2002. 

>  Regarding  "guidelines"  vs.  "standards":  While 
the  IPPC  document  refers  to  itself  as  "Guidelines" 
in  the  title,  it  refers  to  itself  as  a  "standard" 
throughout  its  body.  The  distinction  does  not 
appear  to  be  meaningful:  cf.  IPPC  Convention,  Art. 
3,  "Members  shall  base  their  sanitary  or 
phytosanitary  measures  on  international  standards, 
guidelines  or  recommendations,  where  they  exist 
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in  ensuring  that  their  SWPM  supply 
chain  is  sorted  and  routed  for  use  for 
appropriate  destinations.  If  the  United 
States  adopts  the  IPPC  Guidelines,  these 
companies  would  be  able  to  use  SWPM 
that  complies  with  the  Guidelines  for 
both  import  and  export  purposes, 
leveling  the  trade  playing  field  with 
regard  to  SWPM. 

Basis  of  the  IPPC  Guidelines 

The  IPPC  is  a  multilateral  convention 
adopted  in  1952  for  the  purpose  of 
securing  common  and  effective  action  to 
prevent  the  spread  and  introduction  of 
pests  of  plants  and  plant  products  and 
to  promote  appropriate  measures  for 
their  control.  The  IPPC  is  placed  under 
the  authority  of  the  Food  and 
Agriculture  Organization  (FAO)  of  the 
United  Nations,  and  the  members  of  the 
Secretariat  of  the  IPPC  are  appointed  by 
the  FAO.  The  IPPC  is  implemented  by 
national  plant  protection  organizations, 
including  APHIS,  in  cooperation  with 
regional  plant  protection  organizations, 
the  Interim  Commission  on 
Phytosanitary  Measures  (ICPM),  and  the 
Secretariat  of  the  IPPC.  The  United 
States  plays  a  major  role  in  all  standard- 
setting  activities  under  the  IPPC  and  has 
representation  on  FAO's  highest 
governing  body,  the  FAO  Conference. 

The  United  States  became  a 
contracting  party  to  the  IPPC  in  1972 
and  has  been  actively  involved  in 
furthering  the  work  of  the  IPPC  ever 
since.  The  IPPC  was  amended  in  1997 
to  update  phytosanitary  concepts  and 
formalize  the  standard-setting  structure 
within  the  IPPC.  The  U.S.  Senate  gave 
its  advice  and  consent  to  acceptance  of 
the  newly  revised  IPPC  on  October  18, 
2000.  The  President  submitted  the 
official  letter  of  acceptance  to  the  FAO 
Director  General  on  October  4,  2001. 

The  eight-step  process  by  which  the 
IPPC  develops  new  phytosanitary 
standards  is  described  in  detail  in  a 
notice  APHIS  published  in  the  Federal 
Register  on  August  23,  2002  (Docket  No. 
02-051-1,  67  FR  54615-54621).  APHIS 
technical  experts  were  deeply  involved 
throughout  the  process  used  to  develop 
the  IPPC  Guidelines  for  wood  packaging 
materials.  A  team  of  international 
experts  studied  all  published  data 
available  at  the  time  and  recommended  t 
the  treatment  schedules  that  are  in  the 
IPPC  Guidelines.  Scientific  studies 
evaluated  diiring  this  process 
dociunented  the  risks  associated  with 
SWPM,  the  need  to  treat  it,  and  the 
efficacy  of  the  treatments  included  in 
the  IPPC  Guidelines  (see,  e.g.,  http:// 
www.aphis.usda.gov/ppq/swp/ 
heat_treatment.pdf]. 


Terms  Used  in  the  IPPC  Guidelines  and 
in  APHIS  Regulations 

The  IPPC  Guidelines  employ  the  term 
"wood  packaging  material,"  which  the 
Guidelines  define  as  "wood  or  wood 
products  (excluding  paper  products) 
used  in  supporting,  protecting  or 
carrying  a  commodity  (includes 
dunnage)."  Later,  in  a  discussion  of 
issues,  the  IPPC  Guidelines  state  that 
wood  packaging  material  includes 
"coniferous  and  non-coniferous  raw 
wood  packaging  material  that  may  serve 
as  a  pathway  for  plant  pests  posing  a 
threat  mainly  to  living  trees.  They  cover 
wood  packaging  material  such  as 
pallets,  dunnage,  crating,  packing 
blocks,  drums,  cases,  load  boards,  pallet 
collars,  and  skids  *   *   *  Wood 
packaging  made  wholly  of  wood-based 
products  such  as  plywood,  particle 
board,  oriented  strand  board  or  veneer 
that  have  been  created  using  glue,  heat 
and  pressure  or  a  combination  thereof 
should  be  considered  sufficiently 
processed  to  have  eliminated  the  risk 
associated  with  the  raw  wood.  It  is 
unlikely  to  be  infested  by  raw  wood 
pests  during  its  use  and  therefore 
should  not  be  regulated  for  these  pests. 
Wood  packaging  material  such  as  veneer 
peeler  cores,  sawdust,  wood  wool,  and 
shavings,  and  raw  wood  cut  into  thin 
pieces  may  not  be  pathways  for 
introduction  of  quarantine  pests  and 
should  not  be  regulated  unless 
technically  justified."  APHIS  uses  the 
term  "solid  wood  packing  material"  in 
its  regidations  to  cover  the  same  class  of 
materials. 

In  this  dociunent,  and  in  our 
regulations,  we  have  elected  to  continue 
using  the  term  solid  wood  packing 
material  (SWPM)  rather  than  the  IPPC 
term  wood  packaging  material.  We  do  so 
for  reasons  of  enforcement  and  history. 
Unlike  the  IPPC  Guidelines,  our 
regulations  must  be  enforced  daily  in  a 
wide  variety  of  situations,  dealing  with 
many  regulated  parties.  To  enforce  our 
regulations,  we  need  to  precisely  define 
terms  in  a  manner  consistent  with  the 
entire  body  of  our  regulations.  Our 
definition  of  SWPM  meets  these  needs. 
Also,  for  over  10  years,  APHIS  has 
published  a  large  number  of 
informational  guides,  agreements, 
certificates,  and  other  documents 
employing  the  SWPM  term,  and  we 
believe  it  would  be  confusing  rather 
than  helpful  to  change  to  another  term. 

The  IPPC  Guidelines  Compared  to 
Current  APHIS  Requirements 

The  IPPC  Guidelines  require  SWPM 
to  be  heat  treated  or  fumigated  with 
methyl  bromide.  These  two  treatments 
are  efficacious  in  treating  the  target 


pests  named  in  the  IPPC  Guidelines,  i.e., 
bark  beetles,  wood  borers,  and  certain 
nematodes.  These  pests  represent  over 
95  percent  of  all  of  the  pests  that  APHIS 
intercepted  In  association  with 
imported  SWPM  in  2000  and  2001. 

Target  Pest  Groups  of  the  IPPC 
Guidelines 

Insects 

Anobiidae 

Bostrichidae 

Buprestidae 

Cerambycidae 

Curculionidae 

Isoptera 

Lyctidae  (with  some  exceptions  for 
HT) 

Oedemeridae 

Scolytidae 

Siricidae 

Nematodes 

Bursaphelenchus  xylophilus 

Currently,  the  regulations  allow, 
subject  to  certain  restrictions,  SWPM  to 
be  imported  into  the  United  States  from 
anv  country.  In  §319.40-3,  paragraph 
(b)(1)  provides  that  bark-fi-ee  SWPM 
used  with  nonregulated  wood  articles  is 
subject  to  inspection  upon  arrival,  but 
treatment  is  not  required.  Paragraph 
(b)(4)  of  §  319.40-3  provides  that  bark- 
free  pallets  moved  as  cargo  are  subject 
to  inspection  upon  arrival,  but,  in 
general,  treatment  is  not  required. 
Paragraphs  (b)(2)  and  (b)(3)  of  §  319.40- 
3  require,  in  general,  that  bark-free 
SWPM  used  with  regulated  wood 
articles  or  SWPM  not  free  of  bark  be 
heat  treated,  fumigated,  or  treated  with 
preservatives.  Likewise,  as  of  the  end  of 
1998,  SWPM  from  China,  including 
Hong  Kong,  is  subject  to  stricter 
regulation  in  that  it  also  must  be  heat 
treated,  fumigated,  or  treated  with 
preservatives,  in  accordance  with 
§  319.40-5,  paragraphs  (g)  and  (i).  The 
treatment  schedules  for  SWPM  in  the 
current  regidations  have  an 
effectiveness  against  target  pests  for 
SWPM  that  is  very  similar  to  that 
provided  by  the  treatments  in  the  IPPC 
Guidelines.  We  are  proposing  to  adopt 
the  IPPC  Guidelines  in  lieu  of  all  the 
ciurent  requirements  for  SWPM 
described  in  this  paragraph. 

The  treatments  authorized  by  the 
IPPC  Guidelines  include  a  heat 
treatment  schedule  and  a  methyl 
bromide  fumigation  schedule.  The  IPPC 
Guidelines  also  acknowledge  that  other 
treatments  currently  under  laboratory 
evaluation  for  their  effectiveness  may  be 
added  to  the  IPPC  Guidelines  in  the 
future.  These  possible  additional 
treatments  include  fumigation  with 
chemicals  other  than  methyl  bromide, 
chemical  pressure  impregnation, 
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irradiation,  and  treatment  in  controlled 
atmosphere. 

The  IPPC  Guidelines  state,  with 
respect  to  heat  treatment,  that  SWPM 
should  be  heated  in  accordance  with  a 
specific  time-temperature  schedule  that 
achieves  a  minimum  wood  core 
temperatin-e  of  56  °C  for  a  minimum  of 


30  minutes.  It  notes  that  kiln-drying, 
chemical  pressure  impregnation  (CPI), 
or  other  treatments  may  be  considered 
heat  treatments  to  the  extent  that  these 
meet  the  heat  treatment  specifications. 
For  example,  CPI  may  meet  the 
specification  through  the  use  of  steam, 
hot  water,  or  dry  heat. 


The  IPPC  Guidelines  state,  with 
respect  to  methyl  bromide  fiunigation, 
that  the  SWPM  should  be  fumigated  in 
an  enclosed  area  for  at  least  16  hours  at 
the  following  dosage,  stated  in  terms  of 
grams  of  methyl  bromide  per  cubic 
meter  of  the  enclosure  being  fumigated: 


Temperature 


Initial 

dose  (g/ 

m3) 


Minimum  required  concentration  (g/m^)  after 


0.5  hrs.  2  hrs.  4  hrs.  IShrs 


21  X)  or  above 
16  'X;  or  above 
1 1  =C  or  above 


48 
56 
64 


36 
42 
48 


24 
26 
32 


17 
20 
22 


14 
17 
19 


The  methyl  bromide  fumigation 
schedule  in  the  IPPC  Guidelines 
parallels,  though  it  is  not  identical  to, 
the  schedules  APHIS  requires  for 
fumigation  of  SWPM  (e.g.,  for  shipments 
from  China).  The  heat  treatment 
schedule  in  the  IPPC  Guidelines  has  a 
lesser  time-temperature  requirement 
than  the  existing  APHIS  heat  treatment 
schedule  in  §319.40-7(c),  which 
requires  maintaining  a  core  temperature 
of  at  least  71.1  °C  for  a  minimum  of  75 
minutes.  However,  it  is  generally 
acknowledged,  and  supported  by 
research  discussed  below,  that  the 
APHIS  heat  treatment  schedule  in 
§  319.40-7(c)  exceeds  the  treatment 
level  necessary  to  control  the  IPPC 
target  pests  in  SWPM.  The  time- 
temperatiu-e  combination  in  §  319.40- 
7(c)  was  set  to  ensure  destruction  of  a 
wide  variety  of  pests  and  pathogens, 
some  of  which  are  not  target  pests  for 
SWPM,  in  wood  articles  of  a  variety  of 
sizes  and  shapes,  some  of  which,  being 
thicker  and  larger,  require  more 
stringent  treatments  than  does  SWPM.  It 
is  not  certain  whether  the  heat  and 
methyl  bromide  treatments  we  are 
proposing  may  provide  less  mitigation 
of  all  possible  pest  risks  than  the  more 
stringent  treatments  currently  required 
for  SWPM  from  China.  The  proposed 
treatments  should  be  just  as  effective 
with  regard  to  the  target  pests  identified 
in  this  rule  and  in  the  IPPC  Guidelines. 
Approximately  95  percent  of  pests  our 
inspectors  intercept  on  shipments 
worldwide  are  pests  on  the  IPPC  target 
pest  list,  and  research  demonstrates  the 
IPPC  standard  treatments  are  effective 
against  these  pests.  For  the  remaining  5 
percent  of  pests  we  intercept — primarily 
defoliators  and  rarely  sapsucking 
insects,  pathogens,  or  nematodes — 
limited  data  supports  a  conclusion  that 
most  are  likely  to  be  effectively 
mitigated  by  the  treatments  in  the  IPPC 
standard.  If  there  are  any  remaining 
pests  not  effectively  mitigated  by  the 
IPPC  standard  treatments,  we  do  not 


have  conclusive  scientific  evidence  that 
the  treatments  currently  required  for 
SWPM  from  China  would  be  more 
effective  against  them  than  the  IPPC 
standard  treatments.  Such  a  conclusion 
woidd  be  conjectural,  that  the 
additional  heat  treatment  or  fumigation 
would  be  enough  to  destroy  the  pest. 
Instead  of  retaining  the  China 
treatments  merely  because  they  require 
higher  doses  that  might  be  effective 
against  pests  with  unknown  tolerances. 
APHIS  intends  to  develop  more 
information  about  such  pests  and 
address  them  when  we  can  verify 
effective  treatment.  As  stated  in  the 
IPPC  Guidelines,  APHIS  or  other 
nations'  plant  protection  agencies  may 
promulgate  additional  rules  as  needed 
to  address  additional  pest  risks  on  a 
case-by-case  basis. 

In  addition  to  describing  heat  and 
methyl  bromide  treatment  schedules 
and  an  approved  international  mark  for 
SWPM,  the  IPPC  Guidelines  require  that 
a  coimtry's  national  plant  protection 
organization  develop  procedures  to 
ensure  that  SWPM  treated  and  marked 
in  that  country  for  export  complies  with 
the  IPPC  Guidelines.  Coimtries  must 
monitor  the  SWPM  certification  and 
marking  systems  that  verify  compliance 
and  must  establish  procedures  to 
inspect,  register  or  accredit,  and  audit 
commercial  companies  that  apply  the 
SWPM  treatments. 

Risks  to  U.S.  Resources,  Recent  Pest 
Interceptions,  and  Other  Data 
Supporting  Adoption  of  the  IPPC 
Guidelines 

There  is  worldwide  consensus  among 
national  plant  protection  organizations 
that  pest  interceptions  associated  with 
SWPM  indicate  a  serious  problem  in 
which  the  movement  of  certain 
dangerous  pests  is  not  sufficiently 
controlled  by  ciurent  restrictions  on 
SWPM.  There  is  ample  data  indicating 
that  the  United  States  is  at  particular 
risk  with  regard  to  this  problem.  For 


many  years,  pests  associated  with 
SWPM,  including  highly  destructive 
wood  borers  and  beetles,  have  been 
intercepted  at  U.S.  ports.  Pests  of  these 
types  are  often  well-concealed  inside 
SWPM,  in  larval  forms  or  dormant 
stages  that  increase  their  survival 
potential.  These  pests  may  easily 
survive  movement  to  the  final 
destination  or  to  cargo  redistribution 
sites,  many  of  which  are  vulnerable, 
heavily  forested  regions.  About  one- 
third  of  the  land  area  of  the  United 
States  is  forest  land,  and  there  are 
millions  of  acres  of  urban,  suburban, 
and  ornamental  trees  as  well.  There  are 
many  areas  where  the  climate,  tree 
species,  and  lack  of  natural  predators 
would  allow  introduced  pests  to 
flourish  and  become  established. 

One  confirmation  of  the  SWPM  pest 
problem  can  be  seen  using  an  APHIS 
database,  the  Port  Information  Network 
(PIN-309),  which  records  interceptions 
of  quarantine  pests  ^  found  in  cargo 
arriving  at  United  States  ports.  These 
reports  of  interceptions  are  based  on 
sampling  inspections  conducted  by 
APHIS  inspectors  at  U.S.  ports.  For 
many  years  the  PIN-309  reports  have 
recorded  interceptions  in  imported 
SWPM  of  the  types  of  pests  the  IPPC 
Guidelines  were  developed  to  control. 
In  recent  years  PIN-309  data  has  shown 
increasing  levels  of  pests  of  concern,  in 
addition  to  recording  evidence  that  the 
treatments  contained  in  the  IPPC 
Guidelines  are  effective  when  they  are 
applied. 

From  1996  through  1998,  PIN-309 
reported  ^  an  average  of  402  live  pests 


*  "Quarantine  pest":  A  pest  of  potential  economic 
importance  to  the  area  endangered  thereby  and  not 
yet  present  there,  or  present  but  not  widely 
distributed  and  being  ofScially  controlled.  (FAO. 
1990;  revised  FAO,  1995;  IPPC.  1997). 

5  The  scope  and  limits  of  PIN-309  data  suggest  - 
that  many  more  pests  associated  with  SWPM  went 
unreported.  First,  PIN-309  reports  are  made  by 
inspectors,  who  inspect  less  than  1  percent  of  the 
more  than  4  million  wood  pallets  and  other  SWPM 

Continued 
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per  year  associated  with  SWPM  were 
intercepted  at  U.S.  ports  of  entry;  of 
these,  156,  or  39  percent,  were  from 
China.  Starting  at  the  end  of  1998, 
APHIS  began  requiring  that  SWPM  from 


China  be  heat  treated,  fumigated,  or 
pressure  treated.  This  caused  a  marked 
decline  in  pest  interceptions  associated 
with  SWPM  from  China,  but 
interceptions  from  other  countries  have 


increased.  For  2000-2001,  an  average  of 
355  pests  per  year  associated  with 
SWPM  were  intercepted  at  U.S.  ports  of 
entry;  of  these,  24,  or  7  percent,  were 
from  China. 


Chart  1 .  Interceptions  of  pests  associated  with  Solid  Wood  Packaging  Materials  (1996  -  2001 )  based  on 
the  PIN-309  (Pest  Interception  Network  database,  USDA  /  APHIS). 
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If  we  subtract  the  China  data  from  the 
PIN-309  reports,  there  was  an  average  of 
246  interceptions  associated  with 
SWPM  from  the  rest  of  the  world  (ROW) 
each  year  from  1996^1998;  this  has 
risen  to  an  average  of  331  for  each  year 
from  2000-2001.  APHIS  beheves  that 


the  increase  in  pest  interceptions 
associated  with  ROW  shipments  is  due 
to  a  real  increase  in  pests  associated 
with  them,  probably  due  to  increased 
volume  of  trade  that  required  increased 
sources  of  SWPM,  causing  shippers  to 
use  SWPM  of  lesser  quality  that  is  more 


2001 


likely  to  have  pests  associated  with  it. 
In  discussions  with  APHIS,  other 
countries  have  also  indicated  concern 
that  increased  trade  has  lead  to  use  of 
riskier  SWPM,  and  have  endorsed  the 
IPPC  Guidelines  as  a  means  to  address 
this  phenomenon. 


articles  imported  each  year.  Second,  usually  when 
inspectors  find  the  first  actionable  pest  in  a 


shipment,  they  order  treatment  or  re-export;  they  do 


not  inspect  the  remainder  of  the  shipment  for  more 
pests,  which  therefore  are  not  recorded  in  PIN-309. 
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Chart  2.  Interpeptions  of  pests  associated  with  Solid  Wood  Packaging  Materials  (1996  •  2001 )  from 
China  versus  Rest  of  the  World  (ROW)  t>ased  on  the  PIN-309  (Pest  Interception  Network  database 
USDA/APHIS) 

450 
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The  types  of  pests  intercepted  include 
many  that  could  cause  significant 
damage  if  established.  They  included 
Coleoptera:  Scoljrtidae  (bark  beetles); 
Hemiptera:  Heteroptera,  Coleoptera: 
Buprestidae,  and  Cerambycidae,  (wood 
borers).  Some  pests  had  already  moved 
beyond  ports  of  entry  when  foimd; 
Hylurgops  palliatus,  a  Palearctic  bark 
beetle,  was  found  beyond  the  port  in 
Erie,  PA,  in  May  and  June  2001,  and 
Hylurgus  ligniperda  Fabricus,  a  red 
haired  pine  bark  beetle,  was  found  on  a 
Christmas  tree  plantation  in  Rochester, 
NY,  in  November  2000.  These  two  bark 
beetles  were  likely  introduced  into  the 
United  States  with  SWPM  from  Europe. 

Many  of  these  pests  have  the  potential 
to  cause  damage  comparable  to  that 
demonstrated  by  other  recent 
introductions,  e.g.,  the  Asian 
longhomed  beetle  (ALB)  and  the  pine 
shoot  beetle  (PSB).  The  ALB  was 
dijscovered  in  New  York  in  1996  and  in 


1997 


1998  Year  1999 


2000 


2001 


Illinois  in  1998,  and  since  then  APHIS 
has  spent  over  $50  million  on  surveys, 
destruction  and  replacement  of  infested 
trees,  treatment  of  surrounding  trees, 
and  other  control  activities.  The  State 
and  local  governments  of  Illinois  and 
New  York  together  have  spent 
approximately  $9  million.  While 
containment  efforts  are  expected  to 
succeed,  if  they  fail,  ALB  could 
devastate  forests  covering  more  than  100 
million  acres — the  maple-dominated 
forests  stretching  from  New  England  to 
the  Midwest,  with  additional  range  in 
Canada;  and  the  aspens  of  the  Great 
Lakes  region,  central  Canada,  and  the 
Rocky  Mountains.  APHIS  has  also  spent 
millions  of  dollars  to  control  the  PSB 
since  its  discovery  near  Cleveland,  OH, 
in  1992,  after  which  it  spread  to  nine 
Midwestern  and  Eastern  States,  as  well 
as  Ontario.  It  is  continuing  to  spread  to 
new  areas  within  some  affected  States, 


and  may  spread  to  additional  States. 
One  recent  study  ^  estimated  the  value 
of  urban  trees  at  risk  from  ALB  in  nine 
cities.  The  resources  at  risk  ranged  from 
$72  million  for  Jersey  City,  NJ  to  $2.3 
billion  for  New  York  City. 

Another  recent  example  of  a  pest 
apparently  introduced  through  SWPM 
movement  is  the  emerald  ash  borer. 
This  Buprestid  beetle  was  recently 
discovered  feeding  on  ash  (Fraxinus  sp.) 
trees  in  southeastern  Michigan;  it  was 
positively  identified  in  July  2002  as 
Agrilus  planipennis  Fairmaire,  an  insect 
that  is  indigenous  to  Asia,  with  large 
populations  in  ash  forests  in  China  and 
eastern  Russia.  Evidence  suggests  that 
A.  planipennis  has  been  estabUshed  in 


^Nowak,  David,  J.,  Judith  E.  Pasek,  Ronald  A. 
Sequeira,  Daniel  E.  Crane,  and  Victor  OMastro, 
2001.  "Potential  Effect  of  Anaplophora  glabripennis 
(ColeopterarCerambycidae)  on  Urban  Trees  in  the 
U.S."  Journal  of  Economic  Entomology  94(11: 11&- 
122  (2001). 
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Michigan  for  at  least  5  years.  The  State 
of  Michigan  has  imposed  a  quarantine 
to  restrict  movement  of  ash  trees, 
firewood,  nursery  stock,  and  other 
articles  that  could  spread  the  pest  to 
new  areas.  Surveys  to  determine  the 
extent  of  the  infested  area  are  underway. 

The  emerald  ash  borer  attacks  green, 
black  and  white  ash  trees,  which  are 
widely  planted  shade  trees  in  the 
Midwest.  It  frequently  kills  nearly  all 
the  ash  trees  in  areas  where  it  lacks 
natural  predators.  The  insect's  larvae 
tunnel  under  the  bark  in  late  summer 
and  fall,  disrupting  the  phloem  layer 
and  often  causing  death  within  2  to  3 
years. 

To  control  these  substcmtial,  recently 
analyzed  pest  risks,  we  propose  to  adopt 
the  ffPC  Guidelines.  Taking  this  action 
would  promptly  address  a  weakness  in 
otu  current  regulations  and  improve 
protection  of  our  natural  and 
agricultiual  wood  resoiuces.  It  would 
also  make  U.S.  SWPM  requirements 
consistent  with  those  of  our  major 
trading  partners,  who  intend  to  adopt 
the  IPPC  Guidelines  soon. 

Efficacy  of  the  IPPC  Guidelines 
Treatments 

The  IPPC  standard-setting  process, 
discussed  earlier,  established  the 
efficacy  of  the  treatment  standards 
recommended  by  the  IPPC  Guidelines. 
A  great  deal  of  research  also  supports 
the  effectiveness  of  the  treatments  in  the 
IPPC  Guidelines  for  controlling  risks 
associated  with  target  pests  than  can 
move  with  SWPM. 

Evidence  of  Effectiveness  of  the  Heat 
Treatment  in  the  IPPC  Guidelines 

The  Asian  longhomed  beetle 
[Anoplophom  glabripennis)  or  ALB  is 
often  used  as  a  representative  species 
for  detailed  assessment  of  the 
effectiveness  of  heat  treatment.  Recently 
completed  and  ongoing  studies  on  both 
ALB  and  Monochamus  species  (a 
species  of  similar  size  and  life  cycle 
used  as  a  surrogate  for  ALB)  have 
confirmed  that  heat  treatment  to  a  56  °C 
core  temperatiire  for  30  minutes  is  100 
percent  effective  against  ALB  larvae  in 
wood. 

Early  experiments  on  heat  treatment 
to  a  56  °C  core  temperature  for  30 
minutes  focused  on  eradication  of 
pinewood  nematode  (Dwinell  1995, 
1997).  Dwinell  (1997)  cites  a  trilateral 
study  involving  Canada,  the  United 
States,  and  the  European  Union 
(EOLAS,  1991),  which  concluded  that 
heat  treating  unseasoned  lumber  to  a 
core  temperature  of  56  °C  for  30  minutes 
eradicates  the  pinewood  nematode  and 
pine  sawyer  beetles. 


Heating  lumber  from  many  species  of 
wood  at  a  core  temperatiu-e  of  56  °C  for 
30  minutes  eradicated  the  pinewood 
nematode  and  pine  sawyer  beetles 
(Family  Cemmbycidae:  Monochamus) 
(USDA,  1994).  The  genus  Monochamus 
is  a  host  of  the  pinewood  nematode. 

Pine  saviryer  beetle,  Monochamus 
spp.,  belongs  to  the  Family 
Cemmbycidae,  the  same  family  that 
contains  the  ALB.  Dwinell  (1997)  also 
indicated  that  heating  infested  Virginia 
pine  logs  to  a  core  temperature  of  53  °C 
for  30  minutes  killed  all  pine  sawyer 
beetles  and  all  pine  wood  nematodes. 

Evidence  of  Effectiveness  of  the  Methyl 
Bromide  Fumigation  Treatment  in  the 
IPPC  Guidelines 

There  are  differences  between  the 
methyl  bromide  dosages  over  time 
required  by  the  IPPC  Guidelines  and 
those  currently  required  by  the  APHIS 
Plant  Protection  and  Quarantine 
Treatment  Manual.  The  dosage  the 
Treatment  Manual  requires  to  be 
maintained  over  a  16-hour  period  is 
consistently  higher  than  that  required  in 
the  IPPC  Guidelines.  However,  both 
treatment  schedules  effectively  destroy 
the  target  pests  for  SWPM. 

The  U.S.  Department  of  Agriculture 
(USDA),  in  collaboration  with  China, 
performed  studies  of  methyl  bromide 
fumigation  of  the  Asian  longhomed 
beetle  that  demonstrated  100  percent 
mortality  of  ALB  larvae  and  pupae 
(Mack,  2002  per.  comm).  These  studies 
used  10  cm  square  by  1.15  meter  long 
wood  timbers  of  Populus  spp.  exposed 
to  methyl  bromide  for  24  hours  at  four 
concentration-temperature 
combinations:  80  mg/1  @  4.4  °C;  64  mg/ 
1  @  10.0  "C;  56  mg/1  @  15.6  °C;  and  48 
mg/1  @  21.1  °C.  In  all  cases,  100  percent 
mortality  of  ALB  larvae  and  pupae  was 
observed.  The  methyl  bromide  dose  in 
these  studies  was  greater  than  the  one 
in  the  IPPC  Guidelines.  However,  a 
prediction  of  the  level  of  mortality  of 
ALB  using  a  Polo  Probit  9  computer 
routine  (Robertson  1997)  indicated  that 
99.714  percent  of  ALB  larvae  would  be 
killed  after  16  hours  at  15.6  °C  with  a 
cumulative  CT  (concentration  x  time)  of 
347.  This  is  very  close  to  the  EPPC 
standard  of  a  cimiulative  CT  of  388  at 
16  .°C  and  16  horn's  exposure;  it  is 
considered  biologically  equivalent.  At 
21.1  °C  at  16  hours  exposing  and  a 
cumulative  CT  of  293  (i.e.,  the  IPPC 
Standard),  the  predicted  mortality  level 
using  the  Polo  Probit  9  computer 
routine  (Robertson  1997)  was  99.984 
percent.  Experiments  by  USDA  at  lower 
temperatures  [e.g.,  at  11  °C)  confirm  the 
effectiveness  of  the  full  range  of 
optional  IPPC  temperature  levels. 


Also,  although  the  above  studies 
employed  a  methyl  bromide  dose 
greater  than  the  IPPC  Guidelines,  the 
experiments  were  performed  using  a 
"most  risk  scenario."  For  example,  the 
wood  was  in  larger  pieces  than  is 
typical  of  SWPM,  and  was  green  wood, 
with  a  much  higher  moisture  content 
than  typical  SWPM.  Increased  moisture 
and  size  both  cause  significant 
resistance  to  fumigant  penetration.  Also, 
in  these  studies,  only  wood  was 
fumigated  in  the  chamber,  while  most 
SWPM  fumigations  consist  of  about  35 
percent  SWPM  and  65  percent  cargo. 
The  cargo  is  usually  non-sorbtive 
materials,  which  increases  the  exposure 
of  the  SWPM  to  methyl  bromide  and 
increases  the  effectiveness  of  the 
treatment.  These  experiments  provide 
evidence  that  fumigation  with  methyl 
bromide  over  the  IPPC  temperature  and 
dosage  ranges  is  effective  against  ALB  in 
wood  (Barak,  2002  per.  comm).  Other 
experimental  evidence  includes 
McMullen  (1952),  Michelsen  (1964), 
Hanula  and  Berisford  (1982),  and  Yu  et 
al.  (1984),  among  others. 

Proposed  Changes  to  the  Regulations  to 
Adopt  the  IPPC  Guidelines 

In  order  to  incorporate  the  IPPC 
Guidelines  into  oiu-  regulations,  we 
propose  to  amend  "Subpart — Logs, 
Lumber,  and  Other  Unmanufactiu-ed 
Wood  Articles"  (7  CFR  319.40-1 
through  319.40-11),  as  follows. 

We  do  not  propose  to  make  any 
changes  in  the  definitions  in  §  319.40- 
1 .  The  definition  of  solid  wood  packing 
material  would  remain  unchanged,  and 
SWPM  would  continue  to  be  included 
in  the  definition  of  regulated  article. 
This  means  that  SWPM,  except  for  types 
that  have  received  more  than  primary 
processing  (e.g.,  pljnvood,  particle 
board,  oriented  strand  board,  veneer,  or 
other  processed  types  of  SWPM),  would 
continue  to  be  subject  to  the  regulations. 

We  do  not  propose  to  make  any 
changes  to  §  319.40-3(a),  which 
exempts  SWPM  (and  other  regulated 
articles)  from  Canada  and  border  States 
in  Mexico  adjacent  to  the  United  States 
from  most  of  the  requirements  of  the 
regulations,^  The  Canadian  exemption 


'On  June  11,  1999.  APHIS  published  a  proposed 
rule  in  the  Federal  Register  (Docket  No.  98-054- 
1,  64  FR  31512-31518)  to  eliminate  this  exemption 
for  many  types  of  regulated  articles,  including 
SWPM.  from  Mexican  border  States.  This  proposal 
was  based  on  a  recent  pest  risk  assessment  that 
challenged  the  premise  that,  because  forests  in  the 
United  States  share  a  common  forested  boundary 
with  adjacent  States  in  Mexico,  the  two  countries' 
forests  share,  to  a  reasonable  degree,  the  same  forest 
pests.  The  pest  risk  assessment  concluded  that  a 
significant  pest  risk  exists  in  the  movement  of  raw 
wood  material  into  the  United  States  from  the 
adjacent  States  of  Mexico,  because  certain  forests  in 
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exists  because  there  are  no  significant 
pests  associated  with  Canadian-origin 
SWPM.  There  has  been  some  concern 
that  SWPM  from  other  countries 
imported  into  Canada  could  harbor 
pests,  and  could  then  be  moved  to  the 
United  States,  spreading  pests. 
However,  Canada  has  signed  an 
agreement  to  implement  regulations  in 
the  near  future  requiring  that  all  SWPM 
imported  into  Canada  meet  the 
conditions  of  the  IPPC  Guidelines.  Also, 
heat  treatment  of  pallets  is  rapidly 
becoming  a  standard  throughout  North 
America,  and  we  expect  that  even  before 
Canada  formally  complies  with  the  IPPC 
Guidelines,  a  substantial  portion  of  the 
wood  pallets  and  wood  crating  imported 
from  Canada  will  meet  the  provisions  of 
the  IPPC  Guidehnes. 


We  propose  to  make  substantial 
changes  to  §  319.40-3{b).  which  sets 
forth  the  conditions  under  which 
SWPM  may  be  imported  under  general 
permit.  Currently.  §  319.40-3{b) 
imposes  varying  restrictions  on 
imported  SWPM  based  on  whether  it  is 
free  of  bark  or  not:  whether  it  is  used  to 
pack  r^ulated  or  nonregulated  articles; 
and  whether  it  is  in  actual  use  as 
packing  or  is  moved  as  cargo.  It  appears 
that  these  distinctions  would  be 
unnecessary  under  the  IPPC  Guidelines, 
where  all  SWPM  would  be  heat  treated 
or  fiunigated  with  methyl  bromide,  and 
marked  with  an  official  mark  to 
document  the  treatment.  Therefore,  we 
propose  to  replace  §  319.40-3(b)  with 
the  following  requirements. 


SWPM.  whether  in  actual  use  as 
packing  for  regulated  or  nonregulated 
articles  or  imported  as  cargo,  may  be 
imported  into  the  United  States  under  a 
general  permit  in  accordance  with  the 
following  conditions: 

(1)  The  SWPM  must  have  been: 

•  Heat  treated  to  achieve  a  rninimum 
wood  core  temperatiu'e  of  56  °C  for  a 
minimum  of  30  minutes.  Such  treatment 
may  employ  kiln-drying,  chemical 
pressure  impregnation,  or  other 
treatments  that  achieve  this 
specification  through  the  use  of  steam, 
hot  water,  or  dry  heat;  or 

•  Fumigated  with  methyl  bromide  in 
an  enclosed  area  for  at  least  1 6  hours  at 
the  following  dosage,  stated  in  terms  of 
grams  of  methyl  bromide  per  cubic 
meter  of  the  enclosure  being  fumigated: 


Temperature 


Initial 

dose  (g/ 

m3) 


Minimum  required  concentration  (g/m^)  after 


0.5  hrs. 


2hrs. 


4  hrs. 


16  hrs. 


21  °C  or  above 
16  °C  or  alx)ve 
1,1  "C  or  above 


48 
56 
64 


36 
42 
48 


24 
28 
32 


17 
20 
22 


14 
17 
19 


•  Following  fumigation,  fumigated 
products  must  be  aerated  to  reduce  the 
concentration  of  fumigant  below 
hazardous  levels,  in  accordance  writh 
label  instructions  approved  by  the  U.S. 
Environmental  Protection  Agency.  As 
noted  in  other  APHIS  regulations  (e.g., 
those  for  importing  SWPM  from  China), 
when  articles  are  fumigated,  the  articles 
must  be  aerated  afterward  to  ensm«  that 
the  articles  are  safe  for  handling, 
storage,  and  transportation.  Aeration  is 
required  by  the  Environmental 
Protection  Agency  (EPA)  in  EPA- 
approved  label  instructions  for  all 
fumigants  utilized  pursuant  to  the 
regulations.  Also,  Occupational  Safety 
and  Health  Administration  (OSHA) 
regulations  contained  in  title  29  of  the 
Code  of  Federal  Regulations  require 
employers  of  cargo  handlers  to 
determine  that  the  concentration  of 
fumigants  is  below  the  level  specified  as 
hazardous  before  the  cargo  is  loaded  or 
discharged. 

I  (2)  The  SWPM  must  be  marked  in  a 
visible  location  on  each  article, 
preferably  on  at  least  two  opposite  sides 
of  the  article,  with  a  legible  and 
permanent  mark  that  indicates  that  the 
article  has  been  treated  as  required.  The 
mark  must  be  approved  by  the 
International  Plant  Protection 
Convention  in  its  International 
Standards  for  Phytosanitary  Measures  to 
certify  that  wood  packaging  material  has 


been  subjected  to  an  approved  measiire, 
and  must  include  a  unique  graphic 
symbol,  the  ISO  two-letter  coimtry  code 
for  the  coimtry  that  produced  the 
SWPM,  a  imique  number  assigned  by 
the  national  plant  protection  agency  of 
that  country  to  the  producer  of  the 
SWPM,  and  an  abbreviation  disclosing 
the  type  of  treatment  (e.g.,  HT  for  heat 
treatment  or  MB  for  methyl  bromide 
fumigation). 

Importation  imder  a  general  permit 
means  that  no  paperwork,  certificate,  or 
importer  document  needs  to  accompany 
the  SWPM.  The  mark  required  by  the 
regulations  would  be  applied  by 
treatment  facilities  treating  SWPM,  and 
the  contents  of  the  mark  (i.e.,  the 
country  and  producer  codes)  would 
allow  APHIS  to  trace  SWPM  back  to  its 
producer  if  necessary — for  example,  if 
APHIS  finds  that  SWPM  is  not  treated 
properly.  We  propose  that  the  mark 
should  be  applied  "preferably  on  at 
least  two  opposite  sides  of  the  article" 
because  multiple  marks  would  make 
inspection  and  enforcement  easier  and 
reduce  the  need  to  shift  cargo  in  order 
to  see  marks.  While  a  single  mark  would 
meet  the  minimum  legal  requirement, 
shippers  may  want  to  use  SWPM  with 
multiple  marks  to  speed  the  inspection 
and  clearance  of  their  cargo. 

The  "imique  graphic  symbol"  portion 
of  this  mark  is  not  available  at  this  time, 
but  the  IPPC  should  have  approved  such 


a  symbol  by  the  time  this  action  reaches 
the  final  rule  stage.  The  IPPC  Guidelines 
contain  such  a  symbol,  but  its  use  has 
been  suspended  because  the  Food  and 
Agriculture  Organization  has  not  been 
able  to  legally  protect  the  symbol  for  use 
according  to  the  IPPC  Guidelines.  Legal 
registration  of  a  substitute  symbol  is 
underway. 

We  are  proposing  that  APHIS 
inspectors  at  the  port  of  first  arrival 
could  order  the  immediate  reexport  of 
SWPM  articles  that  arrive  without  the 
mark  required  by  §  319.40-3(b)(2)  that 
indicates  required  treatment.  In  most 
cases  involving  SWPM  that  is  not 
properly  marked,  APHIS  would  order 
such  shipments  to  be  immediately 
reexported,  because  it  is  not  practical  to 
treat  large  volumes  of  SWPM  after 
arrival.  Not  only  are  the  facilities  for 
such  treatment  lacking,  but  the 
untreated  SWPM  would  represent  an 
unacceptable  pest  risk  while  it  is  in 
storage  at  a  port  awaiting  treatment. 
Therefore,  we  propose  to  specifically 
authorize  inspectors  to  order  the 
immediate  reexport  of  unmarked 
SWPM.  In  some  cases  it  would  also  be 
necessary  to  order  the  reexport  of  the 
cargo  associated  with  the  SWPM, 
although  in  most  cases  the  cargo  could 
be  separated  from  the  SWPM  at  the  port 
and  moved  to  its  destination  under 
safeguards — with  the  importer  charged 
for  the  costs  of  these  services.  It  would 


these  Mexican  States  should  be  viewed  as  biological 
islands  containing  their  own  imique  combination  of 


forest  pests,  not  as  an  extension  of  the  U.S.  forest 


ecosystem.  APHIS  has  not  yet  taken  final  action  on 
this  proposal. 
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be  necessary  to  order  the  reexport  of  the 
cargo  as  well  as  the  SWPM  associated  in 
cases  where  it  is  impossible  to  safely 
separate  cargo  from  SWPM  without 
substantial  risk  that  pests  would  be 
spread  during  the  process,  or  when 
pests  would  likely  move  with  the  cargo 
even  after  it  is  separated  from  the 
SWPM.  This  authority  would  be  in 
addition  to  the  authority  inspectors 
afready  have  in  accordance  with 
§  319.40-9  to  inspect  regulated  articles, 
order  their  cleaning  or  treatment,  and 
refuse  them  entry  under  certain 
conditions. 

We  are  proposing  special  conditions 
for  SWPM  used  by  the  Department  of 
Defense  (DOD)  to  move  material  from 
foreign  locations  into  the  United  States. 
DOD  often  moves  material  in  SWPM 
fashioned  by  its  own  woodworkers, 
rather  than  SWPM  produced  at  the  type 
of  facilities  that  produce  and  treat 
SWPM  for  general  commercial  use. 
Also,  DOD  must  often  produce  imusual 
or  unique  SWPM  to  safely  pack  its 
material.  For  reasons  of  security, 
practicality,  and  timeliness,  it  would  be 
inappropriate  to  require  DOD  to  use 
only  SWPM  that  was  produced  and 
treated  commercially  and  marked  as 
meeting  the  IPPC  Guidelines.  Instead, 
we  propose  that  SWPM  used  by  DOD 
must  meet  the  heat  treatment  or 
fumigation  requirements  of  the  IPPC 
GuideUnes,  but  need  not  bear  the 
proposed  mark.  We  believe  that  this 
requirement  will  be  as  effective  as  the 
IPPC  Guidelines  with  regard  to  SWPM 
used  by  DOD.  While  we  do  not  propose 
to  require  a  marking  on  such  DOD 
SWPM,  we  would  employ  APHIS 
inspectors  who  already  work  in  concert 
with  DOD  to  monitor  their  use  of  SWPM 
and  ensure  that  it  is  properly  heat 
treated  or  fumigated. 

In  §  319.40-5,  "Importation  and  entry 
requirements  for  specified  articles,"  we 
propose  to  remove  paragraphs  (g) 
through  (k).  This  would  remove  all  of 
the  requirements  established  in  1998 
and  1999  for  importation  of  SWPM  from 
the  People's  Republic  of  China, 
including  Hong  Kong,  since  the  new 
requirements  for  complying  with  the 
IPPC  Guidelines  would  apply  to  the 
People's  Republic  of  China,  including 
Hong  Kong,  as  well  as  the  rest  of  the 
world. 

Finally,  current  §  319.40-9  describes 
inspection  and  other  requirements  at  the 
port  of  first  arrival.  This  proposal  would 
not  change  this  section,  but  it  should  be 
noted  that  this  section  has  implications 
for  anyone  who  imports  SWPM  that  has 
not  been  properly  treated  and  marked  in 
accordance  with  §  319.40-3(b)  of  this 
proposed  rule.  APHIS  inspectors  at 
ports  would  examine  SWPM  for  the 


IPPC-approved  international  mark 
required  by  the  regulations.  In 
accordance  with  the  IPPC  Guidelines, 
each  national  plant  protection 
organization  is  expected  to  develop 
procedures  to  ensure  that  SWPM  treated 
and  marked  in  each  coimtry  complies 
with  the  IPPC  Guidelines.  Therefore,  the 
international  mark  is,  in  effect,  a 
certificate  verifying  proper  treatment. 
Persons  who  forge,  alter,  or  fraudulently 
use  the  mark  would  be  subject  to 
administrative  or  criminal  penalties. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Below  is  a  summary  of  the  economic 
analysis  for  the  changes  in  SWPM 
import  requirements  proposed  in  this 
document.  The  economic  analysis 
provides  a  cost-benefit  analysis  as 
required  by  Executive  Order  12866  and 
an  analysis  of  the  potential  economic 
effects  on  small  entities  as  required  by 
the  Regidatory  Flexibility  Act.  A  copy  of 
the  full  economic  analysis  is  available 
for  review  at  the  location  listed  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document,  dr  on  the  Internet  at 
httpJ/www.apJiis.  usda.gov/ppq/swp/. 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
effects  of  this  proposed  rule  on  small 
entities.  Therefore,  in  accordsuice  with  5 
U.S.C.  603,  we  have  performed  an  initial 
regulatory  flexibility  analysis  for  this 
proposed  rule.  We  are  inviting 
comments  about  this  proposed  rule  as  it 
relates  to  small  entities.  In  particular, 
we  are  interested  in  determining  the 
number  and  kind  of  small  entities  who 
may  incur  benefits  or  costs  from 
implementation  of  this  proposed  rule 
and  the  economic  impact  of  those 
benefits  or  costs. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  articles  to  prevent  the 
introduction  of  injurious  plant  pests. 

This  analysis  evaluates  a  proposed 
rule  that  would  adopt  the  International 
Plant  Protection  Convention  (IPPC) 
standards  on  wood  packaging  materials, 
which  are  guidelines  on  globally 
accepted  measures  that  may  be  applied 
to  solid  wood  packing  material  (SWPM) 
to  reduce  the  entry  of  pests  via  this 
pathway.  The  IPPC  guidelines  require 
SWPM  to  be  heat  treated  at  56  °C  for  30 
minutes,  or  fumigated  with  methyl 
bromide. 

We  believe  it  is  appropriate  and 
necessary  to  adopt  the  IPPC  Guidelines 
because  they  were  developed  as  an 
international  standard  to  control  pests 
associated  with  SWPM.  The  types  of 
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pests  the  IPPC  Guidelines  were 
developed  to  control  have  been 
intercepted  at  U.S.  ports  for  many  years, 
and  pose  significant  risks  to  U.S. 
resources.  Recent  interceptions  of  pests 
at  ports  of  entry  show  a  steady  increase 
in  serious  pests  associated  with  SWPM 
from  everywhere  except  China,  whose 
SWPM  must  already  be  treated  due  to 
past  pest  interceptions,  ff.left 
unchecked,  pests  imported  vdth  SWPM 
have  the  potential  to  cause  significant 
economic  damage  to  the  agricultiu^ 
and  forest  resoiuces  of  the  United 
States.  The  damage  they  cause  could  be 
similar  in  magnitude  to  the  recent 
introduction  of  the  Asian  long-homed 
beetle  (ALB)  Anaplophora  glabripennis 
(Coleoptera:  Cerambycidae).  Our 
regulations  have  already  been  changed 
to  prevent  further  introductions  of  ALB 
from  China,  but  adopting  the  IPPC 
guidelines  could  prevent  the 
introduction  of  ALB  or  similar  wood 
borers  from  other  parts  of  the  world,  as 
well  as  prevent  the  introduction  of  other 
types  of  pests  such  as  woodwasps  and 
bark  beetles.  Imposing  the  IPPC 
guidelines'  treatment  and  other 
requirements  to  prevent  these 
introductions  would  yield  net  benefits. 
The  benefits  (avoided  losses)  that  can  be 
gained  by  I]{^venting  introduction  of 
these  pest  types  are  discussed  below. 
The  actual  magnitude  of  the  benefits 
cannot  be  definitively  ascertained,  but 
.they  are  likely  to  be  much  larger  than 
the  associated  costs. 

As  an  indicator  of  the  damage  ALB  or 
similar  wood  borers  could  cause  if 
introduced  again  in  the  futiue,  consider 
the  costs  of  the  ALB  introduction  from 
Qiina.  The  ALB,  first  discovered  in  New 
York  City  in  1996  and  in  Chicago, 
Illinois  in  1998,  was  most  likely 
introduced  on  wood  packing  material 
from  China.  The  present  value  of  lu-ban 
trees  at  risk  in  the  two  affected  cities  is 
estimated  at  $59  million  over  some  50 
years.  About  $6  million  of  vuban  trees 
have  been  destroyed  due  to  pest 
infestation  and  eradication  efforts  since 
the  introduction  of  ALB.  So  far,  APHIS 
and  State  and  local  governments  have 
spent  over  $59  million  in  eradicating 
the  pest  in  the  two  localities.  If  only 
New  York  City  and  Chicago  were 
considered,  it  would  appear  that  the 
ciurent  eradication  program  has  yielded 
a  net  loss  of  about  $6  million  (spending 
$59  million  in  control  activities  to  save 
$53  million  in  resources).  However,  the 
eradication  and  quarantine  activities  are 
also  the  reason  the  pest  has  been 
confined  to  the  two  cities  where  it  was 
initially  detected.  The  potential 
damages  from  ALB  spread  to  other  areas 
can  be  gleaned  from  the  Nowak  et  al. 


study  that  estimated  losses  to  seven 
other  cities.  The  present  value  of 
damage  to  urban  trees  in  Baltimore  City 
alone,  not  allowing  for  intervention,  was 
estimated  to  be  $399  million. 
Additionally,  without  governmental 
intervention,  forest  resoiuT:es  woidd 
also  be  at  risk. 

Wood  borers  such  as  ALB  could  cause 
the  most  damage  of  all  types  of  pests 
associated  with  SWPM,  but  we  have 
also  projected  that  other  t3:pes  of  pests 
could  cause  substantial  damage.  These 
include  the  Sirex  woodwasp  (Family: 
Sfricidae)  and  the  Eurasian  spruce  bark 
beetle  (Family:  Scolj^dae).  Projections 
of  physical  damages  that  can  be  caused 
by  these  types  of  pests  range  up  to  $48 — 
$607  million  and  $208  million, 
respectively.  Perhaps  the  greatest 
devastation  posed  by  these  pests  that 
cannot  be  fully  captvued  monetarily  is 
their  potential  to  cause  irreversible  loss 
to  native  tree  species  and  consequential 
alterations  to  the  environment  and 
ecosystem. 

The  recent  introduction  of  the" 
emerald  ash  borer  (EAB),  Agrilus 
planipennis  (Coleoptera:  Buprestidae)  a 
pest  of  ash  trees,  in  Michigan  and  parts 
of  Canada  in  Jime  2002  is  a  reminder  of 
this  threat.  It  is  not  knovsm  how  the  pest 
arrived  in  North  America  but,  as  wiUi 
other  exotic  beetles,  infested  SWPM 
from  Asia  is  suspected.  The  pest  may 
have  arrived  some  five  years  ago,  before 
the  interim  rule  on  China  was 
implemented,  fronically,  many  of  the 
large  ash  trees  favored  by  the  pest  were 
originally  planted  to  replace  elm  trees 
killed  by  Dutch  elm  disease  caused  by 
yet  anodier  exotic  pathogen.  A 
preliminary  assessment  of  the  potential 
impact  of  the  EAB  on  urban  and 
timberland  ash  frees  in  the  six 
quarantined  counties  in  Michigan 
comes  to  about  $11  billion  in 
replacement  costs  alone.  The  nursery 
stock  industry  in  the  affected  counties 
reported  a  loss  in  sales  so  far  of  $2 
million.  These  estimates  serve  to 
highlight  the  potential  magnitude  of 
damage  that  could  be  caused  by  one 
outbreak  alone  of  a  pest  on  the  targeted 
hst. 

The  adoption  of  the  IPPC  treatment 
standards  for  all  importing  countries 
would  address  pest  threats  posed  not 
only  by  Cerambycidae,  which  was  the 
primary  target  of  the  China  rule,  but 
nine  oUier  pest  families  as  well. 
Approximately  95  percent  of  pests 
intercepted  by  APHIS  inspectors  in 
shipments  worldwide  are  pests  on  the 
IPPC  target  pest  list. 

The  treatment  requfrements  proposed 
in  this  rule  are  not  expected  to 
completely  eliminate  all  pest 
interceptions  related  to  SWPM.  As 


evident  from  data  reported  between 
2000  and  2001,  two  years  following  the 
implementation  of  the  China  rule.  7 
percent  of  pest  interceptions  was  still 
as60ciated»with  China  imports.  To  the. 
extent  that  pest  interceptions  would  be 
reduced,  the  risk  of  an  outbreak  woidd 
also  be  lower  than  in  the  absence  of  the 
rule.  However,  because  pests  continue 
to  be  intercepted  albeit  at  a  lower  rate, 
benefits  need  to  be  correspondingly 
adjusted  to  reflect  the  risk. 

In  discussing  the  costs  that  might 
result  from  adopting  this  proposed  rule, 
it  is  essential  to  recognize  that  to  some 
degree  these  costs  will  accrue  when 
other  coimtries  adopt  the  IPPC 
Guidelines,  whether  or  not  the  United 
States  also  adopts  them.  As  other 
countries  impose  IPPC  freatment 
requirements  on  imports  containing 
SWPM  the  global  SWPM  market  will  be 
greatly  affected,  likely  causing  a  broader 
impact  on  the  domestic  wood  packaging 
industry  than  the  provisions  of  this 
proposed  rule. 

iTie  impact  of  this  rule  would  fall 
largely  on  foreign  manufacturers  of 
pallets.  The  increased  treatment  cost 
may  add  to  the  cost  of  packaging  and 
transporting  of  goods  which,  in  turn, 
would  affect  importers  of  commodities 
transported  on  pallets  and  final 
consumers  of  those  goods  are 
potentially  impacted  by  this  rule.  The 
required  treatments  would  add  to  the 
cost  of  packaging  and  transport  of 
goods.  Due  to  the  very  large  number  of 
pallets  that  are  used  to  assist  imported 
cargo,  the  overall  cost  may  be 
substantial.  The  extent  of  the  impact  on 
U.S.  consumers  would  depend  on  the 
ability  of  importers  to  pass  on  the 
additional  costs  to  respective  buyers.  It 
is  expected  that  most  of  the  cost  of 
treating  pallets  will  be  borne  by  foreign 
pallet  manufactiu°ers.  Furthermore, 
given  the  small  value  of  pallets  as 
compared  to  the  value  of  trade, 
increases  in  pallet  prices  are  not 
expected  to  have  a  measiu^ble  effect  on 
domestic  consumers  or  on  trade. 

We  also  expect  this  proposed  rule  to 
affect  U.S.  purchasers  of  imported 
pallets,  crates  and  boxes.  Between  1999 
and  2001,  an  average  of  38  million 
pallets  was  imported  into  the  United 
States,  over  80  percent  of  which  came 
from  Canada.  Imported  SWPM  was 
valued  at  $150  million  during  this  time 
period.  At  approximately  $3.95  per 
piece,  imported  pallets  are  less 
expensive  than  domestic  pallets  where 
the  average  price  ranges  between  $8  and 
$12  per  pallet.  Canadian  pallets  are 
primarily  used  by  industries  close  to  the 
U.S.  and  Canadian  border.  The  wood 
pallet  market  is  highly  competitive  and 
the  demand  for  imported  pallets  can  be 
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characterized  as  elastic.  While  pallets 
made  of  alternative  materieils  such  as 
plastic,  corrugated  fiberboard,  or 
processed  wood  are  imperfect 
substitutes  for  wood,  one  wood  pallet  - 
can  easily  substitute  for  another  wood 
pallet. 

Assxuning  a  perfectly  elastic  supply 
and  perfectly  inelastic  demand  for 
imported  pallets,  and  assuming  a 
treatment  cost  that  adds  about  $2  on 
average  to  a  pallet,  U.S.  piuthasers  of 
imported  pallets  could  lose  an  estimated 
$76  million  in  higher  costs.  The  true 
extent  of  the  impact.however  would  be 
lower  than  this  amount  because  demand 
is  likely  to  be  elastic  and  foreign 
importers  are  expected  to  share  a  greater 
burden  of  the  cost  increase.  We  do  not 
know  treatment  costs  for  foreign  pallet 
producers,  but  given  the  availability  of 
substitutable  domestic  wood  pallets,  we 
do  not  expect  U.S.  purchasers  of 
imported  pallets  to  be  significantly 
impacted. 

The  adoption  of  this  rule  would 
indirectly  affect  manufacturers  who  sell 
pallets,  crates  and  boxes  to  foreign 
buyers.  There  are  an  estimated  3,000 
manufacturers  of  pallets  and  containers 
in  the  United  States.  The  primary 
importers  of  these  items  are  Canada  and 
Mexico.  As  these  two  countries  prepare 
to  implement  the  IPPC  standard  in  2003, 
only  treated  wood  packing  materials 
would  likely  be  in  demand  for  export. 
The  extent  of  the  impact  on  pallet  and 
container  manufacturers  would  depend 
on  the  ability  of  individual  firms  to  put 
in  place  the  necessary  infrastructure  for 
conducting  treatments  as  required  by 
the  international  standard.  The  number 
of  firms  that  engage  in  export  and  would 
therefore  be  impacted  is  unknown. 
Regardless,  the  impact  on  the  overall 
SWPM  industry  is  expected  to  be  small 
as  the  quantity  of  total  pallets  exported, 
estimated  at  about  10  million  units, 
comprises  only  2.5  percent  of  the  400  to 
500  million  pallets  in  production  in  the 
U.S.  each  year. 

Domestic  manufacturers  of  wood 
pallets  may  be  indirectly  affected  in  one 
other  way.  Because  of  the  increasing 
trend  in  recycling  of  pallets  for  cost- 
cutting  purposes,  manufacturers  may  be 
faced  with  new  demands  for  treated 
SWPM  from  domestic  exporters  who 
reuse  pallets  and  wood  containers  to 
ship  goods  back  from  foreign  countries. 
The  number  of  firms  affected  in  this 
way  is  unknown  and  may  be  large. 

In  siun,  this  rule  would  impact 
foreign  manufacturers  of  pallets  which 
may,  in  tiun,  affect  importers  and  final 
consiuners  of  goods  transported  on 
pallets.  Because  the  cost  of  a  pallet  is  a 
very  small  share  of  the  bundle  of  goods 
transported  on  pallets,  cost  increases 


due  to  the  treatment  requirements  are 
not  expected  to  significantly  affect 
domestic  consumers  and  thus  would  not 
have  a  measiuable  impact  on  the  flow 
of  trade.  This  rule  is  not  expected  to 
reduce  the  amount  of  goods  shipped 
internationally  as  is  evident  from 
observing  trends  in  imports  from  China 
since  implementation  of  the  interim  rule 
in  1999. 

This  rule  would  also  affect  U.S. 
consumers  of  imported  pallets.  Given 
the  substitutability  of  wood  pallets,  the 
impact  on  consumers  is  expected  to  be 
small  due  to  the  availability  of  wood 
pallets.  Foreign  importers  are  likely  to 
absorb  a  greater  share  of  the  cost 
increase. 

The  simultaneous  adoption  of  the 
treatment  standards  by  IPPC  member 
countries  that  is  directed  at  U.S.  exports 
would  likely  create  a  broader  impact  on 
the  domestic  wood  packaging  industry 
than  the  provisions  of  this  proposed 
rule.  The  adoption  of  the  standard 
globally  would  ensure  that  U.S. 
producers  and  exporters  are  not  placed 
at  a  competitive  disadvantage  by  this 
rule  as  compared  to  their  trading 
partners. 

Executive  Order  12988 

This  proposed  riile  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  chdlenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  impact  statement 
(EIS)  has  been  prepared  for  this 
proposed  rule  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Coimcil  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  EIS  are  available  for 
public  inspection  in  oiur  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  at  the 
beginning  of  this  proposed  rule  under 
the  heading  ADDRESSES).  In  addition, 
copies  may  be  obtained  by  calling  or 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

A  notice  of  intent  to  prepare  the  EIS 
was  published  in  the  Federal  Register 
on  August  14,  2002  (67  FR  52893; 


Docket  No.  02-032-1)  and  a  notice 
availability  of  the  draft  EIS  was 
published  in  the  Federal  Register  on 

November  15,  2002  (67  FR  69216- 
69217,  Docket  No.  ER-FRL-6634-9). 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regidatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  02-032-2.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  02-032-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  rule  would  require  persons 
treating  SWPM  in  accordance  with  the 
regulations  to  apply  an  internationally 
recognized  mark,  and  would  require  the 
plant  protection  services  of  countries 
where  the  SWPM  is  treated  to  develop     * 
procedures  to  monitor  and  audit  the 
treatments.  The  information  we  propose 
to  collect  is  the  minimum  needed  to 
protect  the  United  States  from  incursion 
by  destructive  insect  pests  and  plant 
diseases.  Failing  to  collect  this 
information  would  cripple  our  ability  to 
ensure  that  SWPM  does  not  harbor 
destructive  plant  pests.  APHIS 
inspectors  at  ports  would  examine 
SWPM  for  the  IPPC-approved 
international  mark  required  by  the 
regulations.  Therefore,  the  international 
mark  is,  in  effect,  a  certificate  verifying 
proper  treatment.  Persons  who  forge, 
alter,  or  fraudulently  use  the  mark 
would  be  subject  to  administrative  or 
criminal  penalties. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  conunents  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  die  proposed 


Federal  Register /Vol.  68,  No.  97 /Tuesday,  May  2&,  2003 /Proposed  Rules  27491 


information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.0041  hours  per 
response. 

Respondents:  Importers/exporters  of 
goods  sent  to  the  United  States  and 
foreign  plant  health  protection 
authorities. 

Estimated  annual  number  of 
respondents:  3,000. 

Estimated  annual  number  of 
responses  per  respondent:  3,300. 

Estimated  annual  number  of 
responses:  9,900,000. 

Estimated  total  annual  burden  on 
respondents:  40,590  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  iiiformation  collection 
can  be  obtained  from  Mrs.  Celeste 


Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  infbrmation 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Logs,  Nursery  Stock,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

PART  ai  9— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711-7714,  7718, 
7731,  7732,  7751-7754,  and  7760;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3. 


2.  In  §  319.40-3,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§319.40-3    General  permits;  articles  that 
may  be  imported  without  a  specific  permit; 
articles  that  may  be  imported  without  either 
a  specific  permit  or  an  importer  document. 

***** 

(b)  Solid  wood  packing  material. 
Solid  wood  packing  material,  whether 
in  actual  use  as  packing  for  regulated  or 
nonregulated  articles  or  imported  as 
cargo,  may  be  imported  into  the  United 
States  imder  a  general  permit  in 
accordance  with  the  following 
conditions: 

(1)  Treatment.  The  solid-wood 
packing  materials  must  have  been: 

(i)  Heat  treated  to  achieve  a  minimimi 
wood  core  temperature  of  56°C  for  a 
minimum  of  30  minutes.  Such  treatment 
may  employ  kiln-drying,  chemical 
pressure  impregnation,  or  other 
treatments  that  achieve  this 
specification  through  the  use  of  steam, 
hot  water,  or  dry  heat;  or, 

(ii)  Fumigated  with  methyl  bromide 
in  an  enclosed  area  for  at  least  16  hours 
at  the  following  dosage,  stated  in  terms 
of  grams  of  methyl  bromide  per  cubic 
meter  of  the  enclosure  being  fumigated. 
Following  fumigation,  fumigated 
products  must  be  aerated  to  reduce  the 
concentration  of  fumigant  below 
hazardous  levels,  in  accordance  with 
label  instructions  approved  by  the  U.S. 
Environmental  Protection  Agency: 


Temperature 

Initial 
dose(g/ 

m3) 

Minimum  required  concentration  (g/m^)  after 

0.5  hrs. 

2  hrs. 

4  hrs. 

16  hrs. 

21  X  or  above  : 

18  "C  or  above  

11  "C  or  alx)ve  .'. 

48 
56 

64 

36 
42 
48 

24 

28 

32 

17 
20 
22 

14 
.17 
19 

(2)  Marking.  The  solid  wood  packing 
material  must  be  marked  in  a  visible 
location  on  each  article,  preferably  on  at 
least  two  opposite  sides  of  the  article, 
with  a  legible  and  permanent  mark  that 
indicates  that  the  article  meets  the 
requirements  of  this  paragraph.  The 
mark  must  be  approved  by  the 
International  Plant  Protection 
Convention  in  its  International 
Standards  for  Phjrtosanitary  Measures  to 
certify  that  wood  packaging  material  has 
been  subjected  to  an  approved  measure, 
and  must  include  a  imique  graphic 
sjnnbol,  the  ISO  two-letter  country  code 
for  the  coimtry  that  produced  the  solid 
wood  packing  material,  a  unique 
number  assigned  by  the  national  plant 
protection  agency  of  that  country  to  the 
producer  of  the  solid  wood  packing 
material,  and  an  abbreviation  disclosing 
the  type  of  treatment  (e.g.,  HT  for  heat 


treatment  or  MB  for  methyl  bromide 
fumigation). 

(3)  Immediate  reexport  of  SWPM 
without  required  mark.  An  inspector  at 
the  port  of  first  arrival  may  order  the 
immediate  reexport  of  SWPM  that  is 
imported  without  the  mark  required  by 
paragraph  (b)(2)  of  this  section,  in 
addition  to  or  in  lieu  of  any  port  of  first 
arrival  procedures  required  by  §  319.40- 
9  of  this  part. 

(4)  Exception  for  Department  of 
Defense.  Solid  wood  packing  material 
used  by  the  Department  of  Defense 
(DOD)  of  the  U.S.  Government  to 
package  nonregulated  articles,  including 
commercial  shipments  piu'suant  to  a  . 
DOD  contract,  may  be  imported  into  the 
United  States  without  the  mark  required 
by  paragraph  (b)(2)  of  this  section. 


§319.40-5    [Amended] 

3.  In  §  319.40-5,  paragraphs  (g) 
through  (k)  would  be  removed. 

Done  in  Washington,  DC,  this  14th  day  of 
May  2003. 
Bill  Hawks, 

Under  Secretary,  Marketing  and  Regulatory 

Programs. 

[FR  Doc.  03-12503  Filed  5-19-03;  8:45  am] 

BILLING  C006  3410-34-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-05-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Turt>omeca 
S.A.  Arrius  2  B1,  2  B1A,  2  B1A 1,  and 
2  K1  Turt>oshaft  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Turbomeca  S.A.  Arrius  2  Bl,  2  BlA,  2 
BlA  1,  and  2  Kl  turboshaft  engines. 
This  proposed  AD  would  require 
replacement  of  the  gas  generator  high 
pressure  (HP)  turbine  disk  before  further 
flight  after  the  engine  has  accumulated 
5  minutes  of  operating  time  at  the  2  Vz 
minute  one  engine  inoperative  (OKI) 
power  rating.  This  proposed  AD  is 
prompted  by  a  failure  of  an  HP  turbine 
blade  diuing  accelerated  aging 
simulation  tests  performed  by  the 
manufactiu-er  on  an  Arrius  2  BlA 
engine.  The  actions  specified  in  this 
proposed  AD  are  intended  to  prevent 
engine  failure  of  the  only  operating 
engine  while  experiencing  an  OEI 
condition. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  July  21,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
05- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By/ax;  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Tiubomeca  S.A..  64511  Bordes  Cedex, 
France;  telephone  33  05  59  64  40  00,  fax 
33  05  59  64  60  80. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-05-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
conunents,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  oh  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
cvurently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  Direction  Generale  de  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Turbomeca  S.A. 
Arrius  2  Bl,  2  BlA,  2  BlA  1.  and  2  Kl 
tiuboshaft  engines.  The  DGAC  advises 
that  the  manufactiu^r  has  performed 
accelerated  aging  simulation  tests  on  an 
Arrius  2  BlA  engine.  The  simulation 
tests  were  interrupted  due  to  a  failiu%  of 
an  HP  turbine  blade  while  the  engine 
was  numing  at  the  "one  engine 
inoperative"  power  rating.  The 
manufacturer  has  concluded  that 
prolonged  exposiu^  of  the  HP  turbine 
disk  and  blades  at  the  2V2  minute  OEI 
power  rating  may  cause  high  exhaust 
gas  temperatiu'e  to  initiate  a  creeping 
phenomenon  of  the  blade  material, 
leading  to  blade  and  disk  failure.  To 


date,  no  such  failiue  event  in  the 
■worldwide  fleet  has  been  reported. 

.  FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  Turbomeca  S.A.  Arrius  2  Bl,  2 
BlA,  2  BlA  1,  and  2  Kl  turboshaft 
engines,  manufactured  in  France,  are 
type-certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pm-suant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
DGAC's  findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
Therefore,  we  are  proposing  this  AD, 
which  would  require  replacement  of  the 
gas  generator  HP  turbine  disk  before 
further  flight  after  an  engine's 
accumulated  operating  time  at  the  272 
minute  OEI  power  rating  exceeds  5 
minutes. 

Changes  to  14  CFR  Part  39— Efiect  on 
the  Proposed  AD 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22.  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  approximately  396 
Turbomeca  S.A.  Arrius  2  Bl,  2  BlA,  and 
2  BlA  1,  tiurboshaft  engines,  and  57 
Arrius  2  Kl  turboshcift  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  57  engines  installed  on 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  To  date, 
no  failiu^e  events  in  the  worldwide  fleet 
have  been  reported.  Since  the  engine 
Operating  time  usage  at  the  2V2  minute 
OEI  power  rating  is  very  limited,  no  cost 
to  U.S.  operators  is  foreseen. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
xmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  sununary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
20O3-NE-O5-AD"  in  yoiur  request. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Turbomeca  S.A.:  Docket  No.  2003-NE-05- 
AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by  July 
21,  2003. 

AQected  ADs 

(b)  None. 
AppUcabiiity 

(c)  This  AD  is  applicable  to  Turbomeca 
S.A.  Arrius  2  Bl,  2  BlA,  2  BlA  1,  and  2  Kl 
turboshaft  engines.  These  engines  are 
inBtalled  on,  but  not  limited  to,  Eurocopter 
Deutschland  GmbH  model  EC135  Tl  and 
Agusta  S.p.A.  model  A109  helicopters. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  a  failure  of 
an  HP  turbine  blade  during  accelerated  aging 
simulation  tests  performed  by  the 
manufacturer  on  an  Arrius  2  BlA  engine.  The 
actions  specified  in  this  AD  are  intended  to 
prevent  engine  failure  of  the  only  operating 
eiigine  while  at  one  engine  inoperative  (OEI) 
condition. 


Compliance 

(e)  Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

(f)  After  the  effective  date  of  this  AD, 
replace  the  gas  generator  HP  turbine  disk 
before  further  flight  after  the  engine  has 
accumulated  5  minutes  operating  time  at  the 
2V2  minute  OEI  power  rating. 

Alternative  Methods  of  CompUance 

(g)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Engine  Certification  Office,  FAA. 

Material  Incorporated  by  Reference 

(h)  None. 

Related  Information 

(i)  The  subject  of  this  AD  is  addressed  in 
DGAC  airworthiness  directive  2003-098(A), 
dated  March  5,  2003,  and  Turbomeca  S.A. 
Alert  Service  Letters  No.  2174/02/ 
ARRIUS2B1/19  and  No.  2175/02/ 
ARRIUS2K1/3,  both  dated  July  30,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
May  14,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-12541  Filed  5-19-03;  8:45  am]- 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 
[REG-1 57302-02] 
RIN1545-BB58 

Deemed  IRAs  In  Qualified  Retirement 
Plans 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury.  ^^ 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  that  provide 
guidance  regarding  accoimts  or 
annuities  added  to  qualified  employer 
plans  where  such  accounts  or  annuities 
are  to  be  treated  as  individual 
retirement  plans.  These  regulations 
reflect  changes  made  to  the  law  by  the 
Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  and  by  the 
Job  Creation  and  Worker  Assistance  Act 
of  2002.  These  regulations  will  affect 
administrators  of,  participants  in,  and 
beneficiaries  of  qualified  employer 
plans. 

DATES:  Written  and  electronic^comments 
and  requests  for  a  public  hearing  must 
be  received  by  August  18,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-1 57302-02)  room  5226, 
Internal  Revenue  Service,  POB  7604, 


Ben  Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand- 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-1 5 7302-02), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  i\'ww. irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Linda  C. 
Phillips  or  Robert  M.  Walsh  at  (202) 
622—6090;  concerning  submissions  and 
delivery  of  comments,  LaNita  VanDyke 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  July 
21,  2003.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessarj'  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  acciu'acy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.408(q)- 
1(f)(2).  This  collection  of  information  is 
required  by  the  IRS  to  ensure  that  the 
separate  requirements  of  qualified 
employer  plans  and  individual 
retirement  plans  are  satisfied.  The 
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collection  of  information  is  required  to 
obtain  a  benefit.  Specifically,  this 
information  is  required  for  a  taxpayer 
who  wants  to  include  individual 
retirement  plans  as  part  of  its  qualified 
employer  plan. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  40,000  hours. 

Estimated  average  annua!  burden 
hours  per  respondent  and/or 
recordkeeper:  50  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  800. 

The  estimated  frequency  of  responses 
is  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  dociunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  408(q)  of  the  Internal  Revenue 
Code  (Code)  relating  to  the  addition  of 
separate  accounts  and  annuities  to 
qualified  employer  plans.  Section  408(q) 
was  added  to  the  Code  by  section  602 
of  the  Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  (EGTRRA), 
Public  Law  107-16  (115  Stat.117)  and 
amended  by  section  411  of  the  Job 
Creation  and  Worker  Assistance  Act  of 
2002  (jCWAA),  Public  Uw  107-147 
(116  Stat.  21). 

Explanation  of  Provisions 

Section  408(q)  provides  that,  if  a 
qualified  employer  plan  allows 
employees  to  make  voluntary  employee 
contributions  to  a  separate  account  or 
annuity  established  under  the  plan  and 
under  the  terms  of  the  qualified 
employer  plan  such  account  or  annuity 
meets  the  applicable  requirements  of 
section  408  or  section  408A  for  an 
individual  retirement  account  or 
annuity,  then  such  account  or  annuity 
shall  be  treated  for  purposes  of  the  Code 
in  the  same  manner  as  an  individual 
retirement  plan  rather  than  as  a 
qualified  employer  plan.  It  further 
provides  that  contributions  to  such  a 
"deemed  IRA"  shall  be  treated  as 
contributions  to  the  deemed  IRA  rather 
than  to  the  qualified  employer  plan. 
Section  408(q)  also  expressly  provides 
that  the  prohibition  of  commingling  IRA 


etssets  with  other  property  except  in  a 
common  trust  fund  or  common 
investment  fund  shall  not  apply  to 
deemed  IRAs.  These  proposed 
regulations  define  qualified  employer 
plan  and  voluntary  employee 
contribution  as  they  are  defined  in 
section  408(q)  of  the  Code. 

Rules  regarding  deemed  IRAs  are  also 
provided  in  section  4(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
Public  Law  93-406  (88  Stat.  829) 
(ERISA),  29  U.S.C.  1003(c),  as  amended 
by  Public  Law  107-147  (116  Stat.  21). 
Section  4(c)  provides  that  if  a  pension 
plan  allows  an  employee  to  make 
voluntary  employee  contributions  to  a 
deemed  IRA  under  section  408(q)  of  the 
Code,  then  the  deemed  IRA  shall  not  be 
treated  as  part  of  such  plan  (or  as  a 
separate  pension  plan)  for  purposes  of 
any  provision  of  title  I  of  ERISA  other 
than  section  403(c),  404,  or  405  (relating 
to  exclusive  benefit,  and  fiduciary  and 
co-fiduciary  responsibilities).  Section 
4(c),  as  amended  by  JCWAA,  further 
provides  that  the  enforcement  and 
administration  rules  of  part  5  of  subtitle 
B  of  title  I  of  ERISA  apply  to  deemed 
IRAs  and  that  the  applicable  ERISA 
provisions  shall  apply  to  deemed  IRAs 
in  a  manner  similar  to  their  application 
to  a  simplified  employee  pension  (SEP) 
under  Code  section  408(k).  Because  title 
I  of  ERISA  is  within  the  jurisdiction  of 
the  Department  of  Labor,  these 
regulations  do  not  address  the 
application  of  title  I  to  deemed  IRAs. 
Also,  these  regulations  do  not  address 
the  application  of  Code  section  4975  to 
deemed  IRAs.  Section  102  of 
Reorganization  Plan  No.  4  of  1978 
provides  that  the  authority  to  interpret 
section  4975  has  been  transferred  to  the 
Department  of  Labor. 

In  general,  these  proposed  regulations 
provide  that  a  qualified  employer  plan 
and  a  deemed  IRA  are  to  be  treated  as 
separate  entities  under  the  Code  and 
that  each  entity  is  «ubject  to  the  rules 
generally  applicable  to  that  entity  for 
purposes  of  the  Code.  Thus,  a  qualified 
employer  plan  (excluding  the  deemed 
IRA  portion  of  the  plan),  whether  it  is 
a  plan  under  section  401(a)  (including 
defined  benefit  plans),  403(a),  or  403^), 
or  a  governmental  plan  under  section 
457(b),  is  subject  to  the  rules  applicable 
to  that  type  of  plan  rather  than  to  the 
rules  applicable  to  IRAs  under  section 
408  or  408A.  Similarly,  the  deemed  IRA 
portion  of  the  qualified  employer  plan 
is  generally  subject  to  the  rules 
applicable  to  traditional  and  Roth  IRAs 
under  sections  408  and  408A, 
respectively,  and  not  to  the  rules 
applicable  to  plans  under  section  401(a), 
403(a),  403(b),  or  457. 


Accordingly,  these  proposed 
regulations  provide  that  issues  regarding 
eligibility,  participation,  disclosure, 
nondiscrimination,  contributions, 
distributions,  investments,  and  plan 
administration  are  generally  to  be 
resolved  imder  the  separate  rules  (if 
any)  applicable  to  each  entity.  In 
addition,  these  regulations  specifically 
address  several  issues  regarding  the 
separate  applicability  of  plan  and  IRA 
rules.  For  example,  these  proposed 
regulations  provide  that  the  availability 
of  a  deemed  IRA  is  not  a  benefit,  right 
or  feature  of  the  qualified  employer  plan 
under  §  1.401(a)(4)-4.  Thus,  the 
availability  of  a  deemed  IRA  is  not 
subject  to  §  1.401(a)(4)-l(b)(3)  which 
requires  that  benefits,  rights,  and 
features  be  available  in  a  plan  in  a 
nondiscriminatory  maimer. 

Similarly,  these  proposed  regulations 
provide  that  the  rules  applicable  to 
deemed  IRAs  with  respect  to  the 
trusteeship  of  the  IRA  and  deductibility 
of  IRA  contributions  are  the  rules 
applicable  to  traditional  IRAs  and  Roth 
IRAs  under  the  Code.  Thus,  for 
example,  taxpayers  with  compensation 
in  excess  of  the  limits  imposed  by 
sections  219  and  408A  may  either  not  be 
able  to  make  contributions  to  deemed 
IRAs  or  the  deductibility  of  such 
contributions  may  be  limited.  For 
deemed  IRAs  that  are  traditional  IRAs, 
as  with  other  traditional  IRAs,  the 
employee  must  make  a  determination  as 
to  whether  a  particular  contribution  is 
deductible  and  make  the  proper  entries 
on  his  or  her  tax  return.  Pursuant  to 
section  219(f)(3),  a  contribution  made 
on  account  of  the  preceding  taxable  year 
will  be  treated  as  made  on  the  last  day 
of  such  taxable  year  if  the  contribution 
is  actually  made  to  the  IRA  not  later 
than  the  time  prescribed  by  law  for 
filing  the  retiu-n  for  such  taxable  year 
(not  including  extensions).  However, 
section  219(f)(5),  regarding  the  taxable 
year  in  which  amounts  paid  by  an 
employer  to  an  individual  retirement 
plan  are  includible  in  the  employee's 
income,  is  not  applicable  to  deemed 
IRAs.  Thus,  amounts  withheld  from  an 
employee's  compersation  and 
contributed  to  a  deemed  IRA,  and  which 
are  treated  as  made  on  the  last  day  of 
the  preceding  taxable  year  pursuant  to 
section  219(0(3),  shall  be  includible  in 
income  in  the  year  in  which  they  are 
withheld  rather  than  in  the  preceding 
taxable  year. 

The  proposed  regulations  also  provide 
that  the  minimum  distribution  rules  of 
section  401(a)(9)  of  the  Code  must  be 
met  separately  with  respect  to  the 
qualified  employer  plan  and  the  deemed 
IRA.  The  determination  of  whether  a 
qualified  employer  plan  satisfies  the 
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required  minimum  distribution  rules  is 
made  without  regard  to  whether  a 
participant  satisfies  the  required 
minimum  distribution  rules  with 
respect  to  the  deemed  IRA. 

Although  section  408(a)  provides  that 
an  individual  retirement  accoimt  is  a 
trust,  these  regulations  do  not  require 
that  a  separate  trust  be  created  for  each 
deemed  IRA  that  is  an  individual 
retirement  account.  Rather,  the 
regulations  provide  that  all  such 
deemed  IRAs  may  be  held  in  a  single 
trust  as  long  as  that  trust  is  separate 
from  the  trust  that  holds  the  other  assets 
of  the  plan.  Where  a  single  trust  is 
created  for  the  deemed  IRAs,  the 
regulations  also  provide  that  there  must 
be  separate  accoimting  for  each  deemed 
IRA  and  each  deemed  IRA  must  satisfy 
all  of  the  requirements  of  section  408(a) 
(except  the  prohibition  of  commingling 
under  paragraph  (a)(5)  of  that  section). 
These  proposed  regulations  also  provide 
al  comparable  rule  for  deemed  IRAs  that 
are  individual  retirement  aimuities. 

These  regulations  provide  three 
esxceptions  to  the  general  rule  that  the 
qualified  employer  plan  and  the  deemed 
IRA  are  separate  entities  subject  to  their 
separate  rules  for  purposes  of  the  Code. 
First,  the  regulations  state  that  the 
qualified  employer  plan  dociunent  must 
contain  the  deemed  IRA  provisions.  In 
general,  the  plan  document  must 
provide  for  a  deemed  IRA  and  a  deemed 
IRA  must  be  in  effect  at  the  time  the 
deemed  IRA  contributions  are  accepted. 
However,  plan  sponsors  who  want  to 
provide  deemed  IRAs  for  plan  years 
beginning  in  2003  are  not  required  to 
have  such  provisions  in  their  plan 
document  before  the  end  of  such  plan 
years.  See  Revenue  Procedine  2003-13 
(2003-4  LR.B.  317). 

Second,  piu'suant  to  section  408(q)(l), 
the  prohibition  of  section  408(a)(5)  on 
the  commingling  of  IRA  assets  with 
other  property  except  in  a  common  trust 
fund  or  a  common  investment  fund  is 
not  applicable  to  the  assets  of  a  deemed 
IRA.  Thus,  the  assets  of  the  deemed  IRA 
may  be  commingled  for  investment 
purposes  with  the  assets  of  the  other 
portion  of  the  plan.  Where  the  assets  are 
commingled,  the  regulations  require 
that  separate  accounts  be  maintained 
and  that  gains  and  losses  must  be 
allocated  to  these  separate  accounts.  For 
example,  if  a  deemed  IRA  is  established 
under  a  defined  contribution  plan  that 
is  qualified  under  section  401(a)  and  the 
assets  of  the  plan  and  the  deemed  IRA 
are  commingled  for  investment 
purposes,  then  any  gains  or  losses  ft'om 
the  investment  of  the  commingled  assets 
of  an  employee  must  be  allocated  to  the 
separate  accounts  of  the  employee 
under  the  deemed  IRA  and  the  plan. 


Third,  these  proposed  regulations 
provide  that  the  failvue  of  any  of  the 
deemed  IRAs  maintained  by  the  plan  to 
satisfy  the  applicable  requirements  of 
section  408  or  408A  will  cause  the  plan 
as  a  whole  to  fail  to  satisfy  the  plan's 
qualification  requirements.  Section 
408(q)  states  that  if  a  qualified  employer 
plan  elects  to  allow  voluntary  employee 
contributions  to  a  separate  account  or 
annuity  and  that  separate  account  or 
annuity  meets  the  applicable 
requirements  of  section  408  or  section 
408A,  then  the  account  or  annuity  wdll 
be  treated  as  an  individual  retirement 
plan  rather  than  as  a  qualified  employer 
plan.  Section  408(q)  applies  only  if  the 
deemed  IRAs  maintained  by  the  plan 
meet  the  requirements  of  section  408  or 
section  408A.  If  any  of  the  deemed  IRAs 
do  not  meet  the  applicable 
requirements,  then  section  408(q)  does 
not  apply,  and  the  qualified  employer 
plan  will  fail  to  satisfy  its  qualification 
requirements. 

These  proposed  regulations  provide  a 
different  rule  where  the  portion  of  the 
plan  that  is  not  a  deemed  IRA  fails  to 
satisfy  the  qualification  requirements  of 
section  401(a).  In  that  case,  the  deemed 
IRA  is  not  a  deemed  IRA  because 
section  408(q)  does  not  apply  where  the 
plan  is  not  a  qualified  employer  plan. 
The  regulations  provide,  however,  that 
although  the  account  or  annuity  that 
was  intended  to  be  a  deemed  IRA  is  not 
a  deemed  IRA,  it  may  still  be  treated  as 
a  traditional  or  a  Roth  IRA  if  it  satisfies 
the  applicable  requirements  of  section 
408  or  408A  (including  the  prohibition 
of  commingling  imder  paragraph  (a)(5) 
of  section  408). 

If,  as  discussed  above,  a  qualified 
employer  plan  or  a  deemed  IRA  fails  to 
satisfy  the  applicable  qualification 
requirements,  it  may  nevertheless  be 
treated  as  satisfying  those  requirements 
if  the  Employee  Plans  Compliance 
Resolution  System  (EPCRS),  Rev.  Proc. 
2002^7  (2002-29  I.R.B.  133),  or  other 
administrative  practice  is  used  to 
correct  the  qualification  failures.  In  this 
regard,  the  IRS  intends  that  when  Rev. 
Proc.  2002-47  is  updated,  it  will 
include  provisions  permitting 
submissions  for  deemed  IRAs. 

These  regulations  also  provide  that  a 
deemed  IRA  may  be  either  a  traditional 
IRA  under  section  408  or  a  Roth  IRA 
under  section  408A.  However,  because 
contributions  to  deemed  IRAs  are 
limited  to  employee  contributions, 
while  SIMPLE  IRAs  under  section 
408(p)  and  SEPs  under  section  408(k) 
may  only  receive  employer 
contributions,  the  regulations  provide 
that  SIMPLE  IRAs  and  SEPs  may  not  be 
used  as  deemed  IRAs. 


As  noted  above,  these  regulations 
provide  a  general  principle  that  a 
qualified  employer  plan  and  the  deemed 
IRA  feature  are  generally  treated  as 
separate  entities  under  the  Code  and 
each  is  subject  to  the  rules  applicable  to 
that  entity.  This  principle  can  be 
applied  to  address  a  variety  of  issues 
which  might  arise  with  respect  to 
deemed  IRAs  and,  as  a  result,  the 
regulations  do  not  contain  specific 
provisions  addressing  these  issues.  For 
example,  as  noted  in  Announcement 
99-2  (1999-1  C.B.  305),  employers  may 
permit  employees  to  contribute  to 
traditional  or  Roth  IRAs  by  direct 
deposits  through  payroll  deduction.  In 
addition,  employees  making  direct 
deposits  to  traditional  IRAs  of 
deductible  contributions  may  be  able  to 
adjust  their  Federal  income  tax 
withholding  to  receive  a  more 
immediate  tax  benefit  from  their 
contributions.  Because  the  IRA  rules 
apply  to  deemed  IRAs  as  they  would  to 
traditional  and  Roth  IRAs,  the 
provisions  of  Announcement  99-2 
apply  to  deemed  IRAs. 

Similarly,  these  regulations  expressly 
provide  that  the  rules  applicable  to 
rollovers  and  transfers  to  and  bx)m  IRAs 
also  apply  to  rollovers  and  transfers  to 
and  fi-om  deemed  IRAs,  but  the 
regulations  do  not  address  all  of  the 
aspects  of  such  rollovers  or  transfers. 
For  example,  because  section  408(c)(3) 
permits  the  surviving  spouse  of  an  IRA 
owner  to  treat  the  IRA  as  his  or  her  own. 
the  same  rules  apply  to  deemed  IRAs 
although  not  expressly  stated  in  these 
regulations.  Thus,  in  accordance  with 
section  408(c)(3),  a  qualified  employer 
plan  may  permit  a  surviving  spouse  to 
treat  a  decedent's  deemed  IRA  as  his  or 
her  own.  However,  the  surviving 
spouse,  as  a  non-employee,  may  not 
make  volimtary  employee  contributions 
to  that  deemed  IRA. 

Also,  because  the  qualified  employer 
plan  and  the  deemed  IRA  are  generally 
treated  as  separate  entities,  the  early 
distribution  rules  of  section  72(t)  are 
applied  separately  to  the  two  entities. 
Thus,  a  determination  as  to  whether  a 
distribution  is  a  part  of  a  series  of 
substantially  equal  periodic  pa>'ments 
under  section  72(t)(2)(iv)  will  be 
determined  separately  for  the  qualified 
employer  plan  and  for  the  deemed  IRA. 

Proposed  Efifective  Date 

The  regulations  are  proposed  to  apply 
begiruiing  on  or  after  August  1.  2003. 
Taxpayers  may  rely  upon  these 
proposed  jegulations  for  guidance 
pending  the  issuance  of  final 
regulations.  If,  and  to  the  extent,  futiu^ 
guidance  is  more  restrictive  than  the 
guidance  in  these  proposed  regulations. 
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the  future  guidance  will  be  applied 
without  retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regidatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procediu^ 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  collection  of  information  in  the 
regulations  is  in  §  1.408(q)-l (f)(2)  and 
consists  of  the  requirement  that  deemed 
IRAs  must  be  held  in  trusts  or  annuity 
contracts  separate  from  the  trust  or 
annuity  contract  of  the  qualified 
employer  plan.  This  certification  is 
based  on  the  fact  that  the  cost  of 
maintaining  these  separate  trusts  and 
annuity  contracts  is  small,  particularly 
for  small  entities.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  RegxUatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  M.  Walsh  and 
Linda  C.  Phillips,  Office  of  Division 
Coimsel/Associate  Chief  Coimsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  fi-om  the  IRS 
and  Treasury  participated  in  the 
development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 
§  1.408(q)-l  also  issued  under  26  U.S.C. 
408(q).  *   *   * 

Par.  2.  Section  1.408(q)-l  is  added  to 
read  as  follows: 


§  1 .408(q)-1     Deemed  IRAs  in  qualified 
employer  plans. 

(a)  In  general.  Under  section  408(q)  a 
qualified  employer  plan  may  permit 
employees  to  make  voluntary  employee 
contributions  to  a  separate  account  or 
annuity  established  under  the  plan.  If 
the  requirements  of  section  408(q)  and 
this  section  are  met,  such  account  or 
annuity  is  treated  in  the  same  manner 
as  an  individual  retirement  plan  under 
section  408  or  section  408A  (and 
contributions  to  such  an  account  or 
annuity  are  treated  as  contributions  to 
an  individual  retirement  plan  and  not  to 
the  qualified  employer  plan).  The 
account  or  aimuity  is  referred  to  as  a 
deemed  IRA. 

(b)  Types  of  IRAs.  If  the  account  or 
anniiity  meets  the  requirements 
applicable  to  traditional  IRAs  under 
section  408,  the  account  or  annmty  is 
deemed  to  be  a  traditional  IRA,  and  if 
the  account  or  annuity  meets  the 
requirements  applicable  to  Roth  IRAs 
imder  section  408 A,  the  account  or 
annuity  is  deemed  to  be  a  Roth  IRA. 
Simplified  employee  pensions  (SEPs) 
under  section  408(k)  and  SIMPLE  IRAs 
under  section  408(p)  may  not  be  used  as 
deemed  IRAs. 

(c)  Separate  entities.  Except  as 
provided  in  paragraph  (d)  and  (g)  of  this 
section,  the  qualified  employer  plan  and 
the  deemed  IRA  are  treated  as  separate 
entities  under  the  Internal  Revenue 
Code  and  are  subject  to  the  separate 
rules  applicable  to  qualified  employer 
plans  and  IRAs,  respectively.  Issues 
regarding  eligibility,  participation, 
disclosiure,  nondiscrimination, 
contributions,  distributions, 
investments,  and  plan  administration 
are  generally  to  be  resolved  under  the 
separate  rules  (if  any)  applicable  to  each 
entity  under  the  Internal  Revenue  Code. 

(d)  Exceptions.  The  following 
exceptions  to  treatment  of  a  deemed  IRA 
and  the  qualified  employer  plan  as 
separate  entities  apply: 

(1)  The  plan  document  of  the 
qualified  employer  plan  must  contain 
the  deemed  IRA  provisions  and  a 
deemed  IRA  must  be  in  effect  at  the 
time  the  deemed  IRA  contributions  are 
accepted.  Notwithstanding  the 
preceding  sentence,  employers  that 
want  to  provide  for  deemed  IRAs  for 
plan  years  beginning  before  January  1 , 
2004  (but  after  December  31,  2002),  are 
not  required  to  have  such  provisions  in 
their  plan  documents  before  the  end  of 
such  plan  years. 

(2)  The  requirements  of  section 
408(a)(5)  regarding  commingUng  of 
assets  do  not  apply  to  deemed  IRAs. 
Accordingly,  the  assets  of  a  deemed  IRA 
may  be  commingled  for  investment 
purposes  with  those  of  the  qualified 


employer  plan.  However,  the 
restrictions  on  the  commingling  of  plan 
and  IRA  assets  with  non-plan  assets 
apply  to  the  assets  of  the  qualified 
employer  plan  and  the  deemed  IRA, 

(e)  Application  of  distribution  rules. 
(1)  Rules  applicable  to  distributions 
from  qualified  employer  plans  under  the 
Internal  Revenue  Code  and  regulations 
do  not  apply  to  distributions  from 
deemed  IRAs.  Instead,  the  rules 
applicable  to  distributions  from  IRAs 
apply  to  distributions  from  deemed 
IRAs.  Also,  any  restrictions  that  a 
trustee,  custodian  or  insurance  company 
is  permitted  to  impose  on  distributions 
from  traditional  and  Roth  IRAs  may  be 
imposed  on  distributions  from  deemed 
IRAs  (for  example,  early  withdrawal 
penalties  on  annuities). 

(2)  The  required  minimum 
distribution  ndes  of  section  401(a)(9) 
must  be  met  separately  with  respect  to 
the  qualified  employer  plan  and  the 
deemed  IRA.  The  determination  of 
whether  a  qualified  employer  plan 
satisfies  the  required  minimum 
distribution  rules  of  section  401(a)(9)  is 
made  without  regard  to  whether  a 
participant  satisfies  the  required 
minimum  distribution  requirements 
with  respect  to  the  deemed  IRA  that  is 
established  under  such  plan. 

(f)  Additional  rules. — (1)  Trustee.  The 
trustee  or  custodian  of  an  individual 
retirement  accoimt  must  be  a  bank,  as 
required  by  section  408(a)(2),  or,  if  the 
trustee  is  not  a  bank,  as  defined  in 
section  408(n),  the  trustee  must  be  an 
entity  that  receives  approval  from  the 
Internal  Revenue  Service  to  serve  as  a 
nonbank  trustee  or  nonbank  custodian 
pursuant  to  §  1.408-2(e)  of  the 
regidations. 

(2)  Separate  trusts  and  annuity 
contracts,  (i)  Deemed  IRAs  that  are 
individual  retirement  accoimts  may  be 
held  in  a  single  trust  (rather  than  in 
separate,  individual  trusts),  provided 
the  trust  would  qualify  as  a  single  plan 
within  the  meaning  of  §  1.414{l)-l(b). 
See  also  §  1.410(b)-7(a)  and  (b). 
However,  any  trust  holding  deemed  IRA 
assets  must  be  separate  from  the  trust 
holding  the  other  assets  of  the  qualified 
employer  plan.  A  deemed  IRA  trust 
must  be  created  or  organized  in  the 
United  States  for  the  exclusive  benefit  of 
the  participants.  In  addition,  the  written 
governing  instrument  creating  the  trust 
must  satisfy  the  requirements  of 
paragraphs  (1),  (2),  (3),  (4),  and  (6)  of 
section  408(a),  and  there  must  be 
separate  accounting  for  the  interest  of 
each  participant. 

(ii)  Deemed  IRAs  that  are  individual 
retirement  annuities  may  be  held  imder 
a  single  annuity  contract  or  under 
separate  annuity  contracts.  However, 
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any  such  contract  must  be  separate  from 
any  annuity  contract  or  contracts  for  the 
qualified  employer  plan.  In  addition, 
such  contract  must  satisfy  the 
requirements  of  section  408(b)  and  there 
must  be  separate  accounting  for  the 
interest  of  each  participant. 

(3)  Deductibility.  The  deductibility  of 
voluntary  employee  contributions  to  a 
deemed  traditional  IRA  is  determined  in 
the  same  manner  as  if  it  were  made  to 
any  other  traditional  IRA.  Thus,  for 
example,  taxpayers  with  compensation 
that  exceeds  the  limits  imposed  by 
section  219(g)  may  not  be  able  to  make 
contributions  to  deemed  IRAs,  or  the 
deductibility  of  such  contributions  may 
be  limited  in  accordance  with  sections 
408(a)  and  219(g).  However,  section 
219(f)(5),  regarding  the  taxable  year  in 
which  amounts  paid  by  an  employer  to 
an  individual  retirement  plan  are 
includible  in  the  employee's  income,  is 
not  applicable  to  deemed  IRAs. 

(4)  Rollovers  and  transfers.  The  same 
rules  apply  to  rollovers  and  transfers  to 
and  from  deemed  IRAs  as  apply  to 
rollovers  and  transfers  to  and  from  other 
IRAs.  Thus,  for  example,  an  employee 
may  request  and  receive  a  distribution 
of  his  or  her  deemed  IRA  accoimt 
balance  and  may  roll  it  over  to  an 
eligible  retirement  plan  in  accordance 
with  section  408(d)(3),  regardless  of 
whether  that  employee  may  receive  a 
distribution  of  any  other  plan  benefits. 

(5)  Nondiscrimination.  The 
availability  of  a  deemed  IRA  is  not  a 
benefit,  right  or  featiue  of  the  qualified 
employer  plan  under  §  1.401(a)(4)— 4  of 
the  regulations. 

(g)  Disqualifying  defects.  If  the 
qualified  employer  plan  fails  to  satisfy 
its  qualification  requirements,  either  in 
farm  or  in  operation,  section  408(q)  does 
not  apply.  Accordingly,  any  accovmt  or 
annuity  maintained  under  the  plan  as  a 
deemed  IRA  is  not  a  deemed  IRA,  and 
its  status  as  an  IRA  will  be  determined 
by  considering  whether  the  account  or 
annuity  satisfies  the  applicable 
requirements  of  section  408  and  408A 
(including  the  prohibition  of 
commingling  imder  paragraph  (a)(5)  of 
section  408).  Also,  if  any  of  the  deemed 
IRAs  fail  to  satisfy  the  applicable 
requirements  of  section  408  or  408A, 
section  408(q)  does  not  apply  and  the 
plan  will  fail  to  satisfy  the  plan's 
qualification  requirements. 

(h)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section:  , 

(1)  Qualified  employer  plan.  A 
qualified  employer  plan  is  a  plan 
described  in  section  401(a),  an  aimuity 
plan  described  in  section  403(a),  a 
section  403(b)  plan,  or  a  governmental 
plan  under  section  457(b). 


(2)  Voluntary  employee  contribution. 
A  voluntary  employee  contribution  is 
any  contribution  (other  than  a 
mandatory  contribution  within  the 
meaning  of  section  411(c)(2)(C))  which 
is  made  by  an  individual  as  an 
employee  under  a  qualified  employer 
plan  that  allows  employees  to  elect  to 
make  contributions  to  deemed  IRAs  and 
with  respect  to  which  the  individual  has 
designated  the  contribution  as  a 
contribution  to  which  section  408(q) 
applies. 

(i)  Effective  date.  These  regulations 
are  applicable  beginning  on  or  after 
August  1,  2003. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  03-12675  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  3 
RIN  0790-AG97 

Transactions  Other  than  Contracts, 
Grants,  or  Cooperative  Agreements  for 
Prototype  Projects 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
implement  section  822  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002,  Pubfic  Law  107-107,  115 
Stat.  1182.  Section  822  provides  for 
award  of  a  follow-on  production 
contract  to  traditional  Defense 
contractors,  without  further 
competition,  when  the  other  transaction 
(OT)  agreement  for  the  prototype  project 
provided  for  at  least  one-third  non- 
Federal  cost-share,  consistent  with  law, 
and  the  OT  agreement  for  the  prototype 
project  satisfies  certain  additional 
conditions  of  law. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  in  writing  to  the 
address  specified  below  by  July  21, 
2003,  to  be  considered  in  the  formation 
of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Office  of  the  Director, 
Defense  Procurement,  Attn:  Mr.  David 
Boyd.  OUSD(AT&L)/DPAP(P),  3060 
Defense  Pentagon,  Washington,  DC 
20301-3060.  Telefax  (703)  614-1254. 
TOR  FURTHER  INFORMATION  CONTACT: 
David  Boyd,  (703)  697-6710. 

SUPPLEMENTARY  INFORMATION: 


Background  and  Purpose 

Section  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160, 107  Stat.  1721,  as 
amended,  authorizes  the  Secretary  of  a 
Military  Department,  the  Director  of 
Defense  Advanced  Research  Projects 
Agency  and  any  other  official 
designated  by  the  Secretary  of  Defense, 
to  enter  into  transactions  other  than 
contracts,  grants  or  cooperative 
agreements  in  certain  situations  for 
prototype  projects  that  are  direcUy 
relevant  to  weapons  or  weapon  systems 
proposed  to  be  acquired  or  developed 
by  the  Department  of  Defense.  Such 
transactions  are  commonly  referred  to  as 
"other  transaction"  agreements  for 
prototype  projects.  To  the  extent  that  a 
particular  statute  or  regulation  is  limited 
in  its  applicability  to  the  use  of  a 
procurement  contract,  it  would 
generally  not  apply  to  "other 
transactions"  for  prototype  projects. 

Use  of  OT  authority  is  aumorized  by 
law  in  the  absence  of  the  significant 
participation  of  a  nontraditional  Defense 
contractor,  when  at  least  one-third  of 
the  costs  of  the  prototype  project  are  to 
be  provided  by  non-Federal  parties  to 
the  agreement.  The  authority  granted  by 
section  822  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
provides  for  the  authority  to  continue 
such  prototype  projects  into  production 
without  competition  in  certain 
circumstances.  The  circiunstances  are 
identified  in  this  rule.  Additionally,  a 
rule  will  be  issued  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  that  exempts  such 
production  contracts  from  further 
competition,  notwithstanding  the 
requirements  of  section  2304  of  titie  10, 
United  States  Code. 

In  implementing  the  law,  the 
Department  clarifies  that  the  number  of 
production  units  and  target  prices 
proposed  for  production  must  be 
evaluated  during  the  competition  for  the 
prototype  project.  This  is  consistent 
with  the  law's  competition  requirement 
and  is  the  basis  for  being  exempted  from 
the  need  for  further  competition  for  the 
stated  production  quantity. 

Regulatory  Evaluation 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(f)(1)  du-ough  3(f)(4)  of 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  (Sec. 
202.  Pub.  L  104-4) 

It  has  been  certified  that  this  rule  does 
not  contain  a  Federal  mandate  that  may 
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result  in  the  expenditure  by  State,  local 
and  tribal  govenunents,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Pub.  L  96-354,  "Regulatory  Flexibility 
Act"  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  FlexibUity 
Act  (5  U.S.C.  601  et  seq.)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  does  not  require  additional 
record  keeping  or  other  significant 
expense  by  project  participants. 

Pub.  L  96-511,  "Paperwork  Reduction 
Act  of  1995"  (44  U.S.C.  3501  et  seq.) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or  record 
keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Federalism  (Executive  Order  13132} 

It  has  been  certified  that  this  rule  does 
not  have  federalism  implications,  as  set 
forth  in  Executive  Order  13132. 

List  of  Subjects  in  32  CFR  Part  3 

Govenunent  prociuement. 
Transactions  for  prototype  projects. 

Accordingly.  32  CFR  part  3  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  3— TRANSACTIONS  OTHER 
THAN  CONTRACTS,  GRANTS,  OR 
COOPERATIVE  AGREEMENTS  FOR 
PROTOTYPE  PROJECTS 

1.  The  authority  citation  for  32  CFR 
part  3  continues  to  read  as  follows: 

Authority:  Section  845  of  Public  Law  103- 
160,  107  Stat.  1721.  as  amended. 

2.  Section  3.4  is  amended  to  add  new 
definitions  in  alphabetical  order  to  read 
as  follows: 

Project  Manager.  The  government 
manager  for  the  prototype  project. 

Contracting  Officer.  A  person  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  contracts  and  make  related 
determinations  and  findings  as  defined 
in  chapter  1  of  title  48,  CFR,  Federal 
Acquisition  Regulation,  part  2.101(b). 

3.  New  §  3.9  is  added  to  read  as 
follows: 

§  3.9    Follow-on  production  contracts. 

(a)  Authority.  A  competitively 
awarded  OT  agreement  for  a  prototype 
project  that  satisfies  the  condition  set 
forth  in  law  that  requires  non-Federal 
parties  to  the  OT  agreement  to  provide  - 
at  least  one-third  of  the  costs  of  the 
prototype  project  may  provide  for  the 
award  of  a  follow-on  production 
contract  to  the  awardee  of  the  OT 


prototype  agreement  for  a  specific 
niunber  of  units  at  specific  target  prices, 
without  further  competition. 

(b)  Conditions.  The  Agreements 
Officer  must  do  the  following  in  the 
award  of  the  prototype  project: 

(1)  Ensure  non-Federal  parties  to  the 
OT  prototype  agreement  offer  at  least- 
one  third  of  the  costs  of  the  prototype 
project  pursuant  to  subsection 
(d)(l){B)(i),  10  U.S.C.  2371  note. 

(2)  Use  competition  to  select  parties 
for  participation  in  the  OT  prototype 
agreement  and  evaluate  the  proposed 
quantity  and  target  prices  for  the  follow- 
on  production  units  as  part  of  that 
competition. 

(3)  Determine  the  production  quantity 
that  may  be  procured  without  further 
competition,  by  balancing  of  the  level  of 
the  investment  made  in  the  project  by 
the  non-Federal  parties  with  the  interest 
of  the  Federal  Government  in  having 
competition  among  sources  in  the 
acquisition  of  the  product  or  products 
prototyped  imder  the  project. 

(4)  Specify  the  production  quantity 
and  target  prices  in  the  OT  prototype 
agreement  and  stipulate  in  the 
agreement  that  the  Contracting  Officer 
for  the  follow-on  contract  may  award  a 
production  contract  without  further 
competition  if  the  awardee  successfully 
completes  the  prototype  project  and 
agrees  to  production  quantities  and 
prices  that  do  not  exceed  those  specified 
in  the  OT  prototype  agreement  (see  part 
206.001  of  the  Defense  Federal 
Acquisition  Regulation  Supplement). 

(c)  Limitation.  As  a  matter  of  policy, 
establishing  target  prices  for  production 
units  should  only  be  considered  when 
the  risk  of  the  prototype  project  permits 
realistic  production  pricing  without 
placing  undue  risks  on  the  awardee. 

(d)  Documentation.  (1)  The 
Agreements  Officer  will  need  to  provide 
information  to  the  Contracting  Officer 
from  the  agreement  and  award  file  that 
the  conditions  set  forth  in  paragraph  (b) 
of  this  section  have  been  satisfied. 

(2)  The  information  shall  contain,  at 
a  minimum: 

(i)  The  competitive  procedures  used; 

(ii)  How  the  production  quantities 
and  target  prices  were  evaluated  in  the 
competition; 

(iii)  The  percentage  of  cost-share;  and 

(iv)  The  production  quantities  and 
target  prices  set  forth  in  the  OT 
agreement. 

(3)  The  Project  Manager  will  provide 
evidence  of  successful  completion  of  the 
prototype  project  to  the  Contracting 
Officer. 


Dated:  May  12,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-12554  Filed  5-19-03;  8:45  am] 

BILUNG  COD6  5001 -08-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  100  and  117 

[CGD09-03-208] 

RIN  1625-AA08 
RIN  1625-AA09 

Toledo  Tall  Ships  Parade  2003,  Port  of 
Toledo,  OH 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  regulations, 
including  an  exclusionary  area  and 
spectator  anchorage  areas,  as  well  as 
drawbridge  regulations  for  the  Parade  of 
Sail  Toledo  2003  in  the  Port  of  Toledo, 
Ohio,  on  July  16,  2003.  These 
regulations  are  necessary  to  promote  the 
safe  navigation  of  vessels  and  the  safety 
of  life  and  property  during  the  heavy 
volume  of  vessel  traffic  expected  during 
this  event.  These  regulations  are 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Lake  Erie  and  the  Maumee 
River. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  15,  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  and  related  material 
to  Marine  Safety  Office  (MSO")  Toledo, 
420  Madison  Ave,  Suite  700,  Toledo, 
Ohio  43604.  MSO  Toledo  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  materials  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  between  8  a.m. 
cmd  4  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Herb  Oertli,  Chief  of  Port  Operations, 
MSO  Toledo,  at  (419)  418-6050. 
SUPPLEMENTARY  INFORMATION: 

Request  fbr  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
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this  rulemaking  (CGD09-03-208), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Comments  and  attachments 
should  be  submitted  on  8  Vz"  x  11" 
unbound  paper  in  a  format  suitable  for 
copying.  Persons  requesting 
acknowledgement  of  receipt  of 
comments  should  include  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

yVe  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  MSO  Toledo 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  proposed  temporary  special  local 
regulations  are  for  the  Toledo  2003  Tall 
Ships  Parade  of  Sail  that  will  be  held  in 
the  Maumee  River.  The  parade  is 
ciurently  scheduled  to  occur  from  2 
p.m.  until  7  p.m.  on  July  16,  2003. 
These  regulations  will  assist  in 
providing  for  the  safety  of  life  on 
navigable  waters  and  to  protect 
commercial  vessels,  tall  ships, 
spectators,  and  the  Port  of  Toledo 
during  this  event. 

American  Sail  Training  Association  is 
sponsoring  Sail  Toledo  2003.  The 
scheduled  events  will  occur  July  16, 
2003  in  the  Port  of  Toledo  and 
siuToimding  waters.  This  event  will 
consist  of  a  Parade  of  Sail  from  the 
mouth  of  the  Maumee  River  to 
Independence  Park.  The  parade  route 
will  originate  in  Maumee  Bay  and 
continue  inbound  up  the  Maumee  Bay 
and  Maumee  River  channel  to  various 
berths  throughout  the  Port  of  Toledo. 

The  Coast  Guard  expects  several 
hundred  spectator  crafts  to  attend  the 
parade  of  sail  and  tall  ship  celebration. 
The  proposed  regulations  would  create 
temporary  anchorage  regulations  and 
vessel  movement  controls  through  the 
regulated  area.  The  proposed 
regidations  would  be  in  effect  fi-om  9 
a.m.  until  7  p.m.  on  July  16,  2003. 
Vessel  congestion,  due  to  the 
anticipated  large  number  of 
participating  and  spectator  vessels, 
introduces  extra  or  unusual  hazards 
during  this  event  poses  a  significant 
threat  to  the  safety  of  life.  This  proposed 
rulemaking  is  necessary  to  ensure  the 


safety  of  life  on  the  navigable  waters  of 
the  United  States. 

The  Coast  Guard  proposes  to  establish 
a  regulated  area  in  the  Maiunee  River 
that  will  be  in  effect  during  the  Toledo 
Parade  of  Sail  2003  event.  This 
proposed  regulated  area  is  needed  to 
permit  imrestricted  law  enforcement 
vessel  access  to  support  facilities. 
Additionally,  the  regulated  areas  will 
protect  the  maritime  public  and 
participating  vessels  fi-om  possible 
hazards  to  navigation  associated  with 
the  dense  vessel  traffic. 

The  regulated  area  would  cover  all 
portions  of  the  Maumee  River  upriver  of 
a  line  drawn  between  north-east  comer 
of  Grassy  Island  at  41°42'24"N, 
083°26'48'^  and  the  south-west  comer 
of  Spoil  area  at  41°42'17"N, 
083°26'38"W  to  the  downriver  side  of 
the  Anthony  Wayne  Bridge.  All 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  This 
temporary  regulated  area  would  be  in 
effect  fi^m  9  a.m.  imtil  7  p.m.  on  July 
16,  2003. 

On  July  16,  2003,  following  the 
Parade  of  Sail,  restrictions  on  vessels  on 
the  Maumee  River  will  reopen  in 
sequence  with  the  movement  and 
mooring  of  the  final  flotilla  of  tall  ships. 
After  the  final  flotilla  of  tall  ships  have 
passed  the  Martin  Luther  King,  Jr. 
Bridge,  vessel  operators  anchored  in 
spectator  anchorages  north  of  the  Martin 
Luther  King  Bridge  may  depart  for 
locations  outside  of  the  Maumee  River. 
After  the  final  flotilla  of  tall  ships  has 
safely  moored,  vessel  operators  may 
transit  the  Maumee  River.  Vessels 
transiting  the  N^aumee  River  must 
proceed  as  directed  by  on-scene  Coast 
Guard  persoimel. 

The  Coast  Guard  proposes  to  establish 
spectator  anchorage  areas  for  spectator 
craft.  All  other  vessels  except  those 
viewing  the  Parade  of  Sail  Toledo  2003 
are  restricted  fitjm  using  these  spectator 
anchorages.  These  spectator  anchorage 
areas  will  be  in  effect  on  July  16,  2003. 

To  ensiu^  the  safety  of  the 
participating  vessels  during  the  parade, 
there  will  be  two  prolonged  bridge 
openings  on  July  16.  2003.  The  CSX 
railroad  bridge  at  mile  1.07,  the  Norfolk 
&  Southem  railroad  bridge  at  mile  1.80, 
the  Craig  Memorial  bridge  at  mile  3.30, 
and  the  Martin  Luther  King  Memorial 
(a.k.a.  Cherry  Street)  bridge  at  mile  4.30 
will  remain  open  to  navigation  from  12 
p.m.  until  1:30  p.m.  and  then  fi-om  2 ' 
p.m.  until  3:30  p.m.  Having  two 
prolonged  openings  will  accommodate 
participating  vessels  while  at  the  same 
time  allowing  for  both  vehicular  and 
pedestrian  traffic  the  opportimity  to 
cross  the  bridges  during  the  parade. 


Regulatory  Evaluation 

This  proposed  mle  is  not  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  the 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

While  this  proposed  regulation 
imposes  traffic  restrictions  in  portions 
of  the  Maumee  River  during  the  events, 
the  effect  of  this  regulation  will  not  be 
significant  for  the  following  reasons: 
The  regulated  areas,  spectator 
anchorages,  will  be  limited  in  duration; 
and  extensive  advance  notice  will  be 
made  to  the  maritime  commimity  via 
Local  Notice  to  Mariners,  facsimile, 
marine  safety  information  broadcasts, 
local  Port  Operators  Group  meetings, 
the  Internet,  and  Toledo  area 
newspapers  and  media.  The  advance 
notice  will  permit  mariners  to  adjust 
their  plans  accordingly.  Additionally, 
these  regulated  areas  are  tailored  to 
impose  the  least  impact  on  maritime 
interests  without  compromising  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  an  initial  review 
was  conducted  to  determine  whether 
this  proposed  mle  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  mle,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

This  proposed  mle  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  portions  of  Maumee  River 
diuing  various  times  on  July  16,  2003. 
These  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  Coast  Guard  will  notify  the 
public  via  mailings,  facsimiles.  Local 
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Notice  to  Mariners,  marine  safety 
information  broadcasts,  local  Port 
Operators  Group  meetings,  the  media, 
the  Internet,  and  Toledo  area 
newspapers.  In  addition,  the  sponsoring 
organization,  Huntington  Toledo  Tall 
Ships  2003,  plans  to  announce  event 
information  in  local  newspapers, 
pamphlets,  and  television  and  radio 
broadcasts.  This  advance  notice  will 
permit  mariners  to  adjust  their  plans 
accordingly.  Although  these  regulations 
would  apply  to  a  substantial  portion  of 
the  Port  of  Toledo,  areas  for  viewing  the 
Parade  of  Sail,  are  being  established  to 
maximize  the  use  of  the  waterways  by 
commercial  vessels  that  usually  operate 
in  the  affected  areas. 

If  you  think  that  your  businesses, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  believe  that  this  rule  would 
significantly  impact  them  may  submit  a 
comment  (see  ADDRESSES)  explaining 
why  they  think  they  qualify  and  how 
and  to  what  degree  this  rule  would 
economically  affect  them. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  aims  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
govenmiental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Herb  Oertli,  MSO  Toledo,  at 
(419)  418-6040. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

The  Coast  Guard  considered  the 
envirormiental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraphs  34  (f,  g,  and  h)  of 
Commandant  Instruction  Ml 64 75. IC, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  and  117  as 
follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

2.  Add  temporary  §  100.T09-208  to 
read  as  follows: 

§  1 00.TO9-208    Regulated  area,  Toledo  Tall 
Ships  Parade  2003,  Port  of  Toledo,  OH 

(a)  Definitions. 

(1)  Regulated  Area.  All  waters  of  the 
Maumee  River  between  a  line  drawn 
between  north-east  comer  of  Grassy 
Island  at  41°24'24''  N,  083°26'48''  W  and 
the  south-west  comer  of  Spoil  area  at 
41°42'17''  N,  083°26'38''  W;  to  the 
downriver  side  of  the  Anthony  Wayne 
Bridge  at  mile  4.30. 

(2)  Spectator  Vessel  Anchorage  Areas. 
(i)  Area  A.  All  waters  of  Maumee  river 

south  of  Grassy  Isleuid,  bounded  by  the 
following:  Begiiming  at  41°41.56'  N, 
083°28.35'  W;  then  south-east  to 
41°41.52'  N,  083°28.29'  W;  then  south- 
west to  41°41.18'  N,  083°28.73'  W;  then 
north-west  to  41°41.23'  N,  083°28.8'  W; 
then  back  to  the  begiiming  (NAD  83). 

(ii)  Area  B.  All  waters  of  Maumee 
River  bounded  by  the  following: 
Begiiming  at  41°41.06'  N,  083°29.04'  W; 
then  south-east  to  41°41.01'  N, 
083°28.96'  W;  then  south-west  to 
41°40.61'  N,  083°29.38'  W;  then  north- 
west to  41°40.661'  N,  083°  29.45'  W; 
then  back  to  the  begiiming  (NAD  83). 

(iii)  Area  C.  All  waters  of  the  Maumee 
River  bounded  by  the  following: 
Beginning  at  41°40.48'  N,  083°29.66'  W; 


then  south-east  to  41°40.43'  N, 
08^29.56'  W;  then  south-west  to 
41°40.18'  N,  083°29.89'  W;  then  north- 
west to  41°40.24'  N,  083°29.98'  W;  then 
back  to  the  beginning  (NAD  83). 

(iv)  Area  D.  All  waters  of  the  Maumee 
River  bounded  by  the  following: 
Beginning  at  41°39.22'  N,  083°31.51'  W; 
then  south-east  to  41°39.16'  N, 
083''31.45'  W;  then  south-west  to 
41°39.09'  N.  083°31.58'  W  then  north- 
west to  41°39.14'  N,  083=31.63'  W;  then 
back  to  the  of  beginning  (NAD  83). 

Note  to  paragraph  (a)(2):  Mariners  are 
cautioned  that  these  areas  being  established 
as  spectator  areas  have  not  been  subject  to 
any  special  survey  or  inspection  and  that 
charts  may  not  show  all  seabed  obstructions 
or  the  shallowest  depths.  In  addition, 
substantial  currents  may  exist  in  these 
spectator  areas  and  not  all  portions  of  these 
areas  are  over  good  holding  ground.  Mariners 
are  advised  to  take  appropriate  precautions 
when  using  these  spectator  areas. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast.  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  who  has  been  designated  by  the 
Commander,  Group  Detroit. 

(b)  Special  Local  Regulations.  (1) 
Except  for  vessels  officially 
participating  in  the  Toledo  Tall  Ships 
Parade  2003,  or  those  vessels  in 
designated  spectator  areas,  no  person  or 
vessel  may  enter  or  remain  in  the 
regulated  area  without  the  permission  of 
the  Coast  Guard  Patrol  Commander. 

(2)  Vessels  in  any  spectator  area  shall 
proceed  at  no  wake  speeds  not  to  exceed 
five  miles  per  hour,  iinless  otherwise 
authorized  by  the  Captain  of  the  Port. 

(3)  Vessel  operators  shall  comply  with 
the  instructions  of  on-scene  Coast  Guard 
patrol  personnel. 

(4)  After  completion  of  the  Parade  of 
Sail  on  Jidy  16,  2003,  vessel  operators 
within  the  Regulated  Area  are 
prohibited  from  passing  outbound 
patrol  vessels  showing  blue  lights. 

(5)  Anchorage  Area  D,  in  paragraph 
(b)(iv)  of  his  section,  is  restricted  for  use 
the  of  those  vessels  officially 
participating  in  Parade  of  Seul  Toledo 
2000  activities.  No  other  vessels  will  be 
permitted  in  Spectator  Area  D  without 
permission  of  the  Captain  of  the  Port. 

(7)  Vessels,  except  emergency,  law 
enforcement,  and  those  authorized  by 
the  Captain  of  the  Port,  may  not  transit 
through  the  regulated  area. 

(8)  Vessels  must  vacate  all  spectator 
areas  after  the  termination  of  the 
effective  period  for  this  regulation. 

(9)  Vessels  must  mark  with  an 
identifiable  buoy  any  anchors  which 
have  been  fouled  on  obstructions  if  such 
anchors  cannot  be  freed  or  raised. 
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Maumee  Bay  prior  to  the  tall  ships 
entering  the  Maumee  River  must  use 
Spectator  Area  A. 

(11)  Vessels  are  not  to  be  left 
unattended  in  any  spectator  area  at  any 
time. 

(12)  Vessels  are  prohibited  fit)m 
securing  tying  off  to  any  buoy  or  any 
other  vessel  within  any  spectator  area. 

(13)  Vessels  should  maintain  at  least 
twenty  (20)  feet  of  clearance  if 
maneuvering  between  anchored  vessels. 

(14)  Vessels  are  prohibited  from 
blocking  access  to  any  designated 
emergency  medical  evacuation  areas. 

(c)  Effective  period.  This  section  is 
effective  from  9  a.m.  until  7  p.m.  on  Jidy 
16,  2003. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

3.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g); 
Section  117.255  also  issued  under  authority 
of  Pub.  L.  102-587,  106  Stat.  5039; 
Department  of  Homeland  Seciuity  Delegation 
No.  0170. 

4.  From  12  p.m.  imtil  3:30  p.m., 
Wednesday,  July  16,  2003,  suspend 
§  117.855,  and  add  temporary 

§  117.T856  to  read  as  follows: 

§  1 1 7.T856    Maumee  River. 

(a)  The  draws  of  the  CSX 
Transportation  railroad  bridge,  mile 
1.07,  Norfolk  Southern  railroad  bridge, 
mile  1.80,  Craig  Memorial  highway 
bridge,  mile  3.30,  and  the  Martin  Luther 
King  Memorial  Bridge  (a.k.a.  Cherry 
Street  Highway  Bridge),  mile  4.30,  will 
remain  open  to  navigation  from  12  p.m. 
imtil  1:30  p.m.  and  from  2  p.m.  imtil 
3:30  p.m. 

(b)  The  draw  of  the  Norfolk  Southern 
railroad  bridge,  mile  5.76,  shall  open  on 
signal. 

Dated:  May  6,  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Nintli  Coast  Guard  District. 
(PR  Doc.  03-12492  Filed  5-19-03;  8:45  am] 
BILUNG  COOE  4910-1S-P 
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Vessels  which  would  like  to  view 
1  ship  events  occurring  in 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  110  and  165 

[CGD09-03-207] 

RIN  1625-AAOO 
RIN  1625-AA01 

Tall  Ships  2003,  Navy  Pier,  Lake 
Michigan,  Chicago,  IL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  regulated 
navigation  area  (RNA),  a  moving  safety 
zone  and  temporarily  suspend  two 
anchorage  areas  encompassed  by  the 
RNA  for  the  2003  Tall  Ships  Challenge. 
These  regulations  are  necessary  to 
control  vessel  traffic  in  the  immediate 
vicinity  for  the  protection  of  both 
participant  and  spectator  vessels  during 
the  2003  Tall  Ships  Challenge  and 
Parade  of  Ships.  These  regulations  are 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Lake  Michigan  in  the  vicinity 
of  Chicago  Harbor  for  the  duration  of  the 
event. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  10.  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  and  related  material 
to  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago, 
215  W.  83rd  Street  Suite  D,  Burr  Ridge, 
IL  60527.  Marine  Safety  Office  (MSO) 
Chicago  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  irom  the  public,  as 
well  as  the  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  MSO  Chicago  between  8  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  MSO 
Chicago,  at  (630)  986-2155. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  mlemaking  (CGD09-03-207), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Comments  and  attachments 
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should  be  submitted  on  SVa"  x  11" 
unbound  paper  in  a  format  suitable  for 
copying.  Persons  requesting 
acknowledgement  of  receipt  of 
comments  should  include  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Detroit  at  the  address 
under  ADDRESSES  explaining  why  one 
wovdd  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

During  the  Chicago  Tcdl  Ships  event, 
tall  ships  will  be  participating  in  a  Tall 
Ships  Parade  and  then  mooring  in 
Chicago  harbor  and  in  the  Chicago 
River.  A  Regulated  Navigation  Area 
(RNA)  would  be  established  that 
encompasses  portions  of  both  of  the 
Chicago  Harbor  as  well  as  the  Chicago 
River  to  protect  those  boarding  the  tall 
ships  as  well  as  spectator  vessels  from 
vessels  transiting  at  excessive  speeds 
creating  large  wakes,  and  also  to  prevent 
obstructed  waterways.  The  RNA  woiUd 
be  established  .on  July  30,  2003  and 
terminate  on  August  3,  2003  after  all  the 
tall  ships  have  departed  the  area. 

A  moving  safety  zone  would  be 
established  aroimd  those  vessels 
officially  participating  in  the  Tall  Ships 
Parade  of  Ships.  The  Parade  of  Ships  is 
the  start  of  the  Tall  Ships  2003  in 
Chicago,  Illinois  and  a  large  number  of 
spectator  vessels  are  expected.  The 
parade  will  include  approximately  20  to 
30  tall  ships  and  will  take  place  starting 
on  the  morning  of  July  30,  2003  imtil 
the  evening  of  July  30,  2003. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  to 
establish  an  RNA  starting  at  the 
Southeast  Guide  Wall  light  at 
41°53'17.76''  N.  87°36'09.110''  W;  then 
south  south-easterly  to  41°52'48''  N, 
087°36'08''  W;  then  east  to  the  southern 
most  end  of  the  outer  Chicago  Harbor 
break  wall  at  41°52'48"  N,  087°35'26"  W; 
then  north  following  the  outer  Chicago 
Harbor  break  wall  to  41°54'11'' N, 
087°36'29''  W;  then  southwest  to  the 
north-eastern  tip  of  the  Central  District 
Filtration  Plant;  then  to  the  southeastern 
tip  of  the  Central  Filtration  Plant;  then 
to  the  north-east  comer  of  the  Navy  Pier; 
then  following  the  shoreline  and/or 


seawall,  including  up  the  Chicago  River 
to  the  eastern  side  of  the  Michigan 
Avenue  bridge,  back  to  the  point  of 
origin  (NAD  83). 

Within  the  RNA,  no  vessel  shall 
exceed  5  mph  nor  produce  a  wake.  No 
vessel  in  the  RNA  shall  pass  within  20 
feet  of  a  moored  tall  ship.  Any  vessel 
within  the  RNA  must  adhere  to  the 
direction  of  the  Captain  of  the  Port  or 
his  on  scene  representative  which  will 
be  the  Patrol  Commander. 

On  July  30,  2003,  from  10  a.m.  until 
approximately  8  p.m.  the  Parade  of  Sail 
is  scheduled  to  take  place.  A  moving 
safety  zone  would  be  established  around 
all  tall  ships  participating  in  the  parade. 
The  safety  zone  would  extend  100  yards 
in  all  directions  of  each  vessel  officially 
participating  in  the  parade.  The  safety 
zone  will  be  in  effect  as  tall  ships  pass 
the  mustering  point  at  42°03'24"  N, 
087°38'20.4''  W  heading  south  towards 
Chicago  Harbor  (NAD  83). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866  on 
Regulatory  Planning  and  Review  and 
therefore  does  not  require  an  assessment 
of  potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  that  order.  It  is 
non-significant  under  Department  of 
Homeland  Security  regulatory  policies 
and  procedures.  We  expect  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  die 
regulatory  policies  and  procedures  of 
DHS  is  imnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone. 

Small  Entities 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601-612)  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  an  activated 
safety  zone.  The  safety  zone  and 
suspended  anchorage  area  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  Vessel  traffic 
can  safely  pass  outside  the  proposed 
safety  zone  during  the  event.  Traffic 
would  be  allowed  to  pass  through  the 
safety  zone  only  with  the  permission  of 
the  Captain  of  the  Port  or  his  on  scene 
representative  which  will  be  the  Patrol 
Commander.  In  addition,  before  the 
effective  period,  the  Coast  Guard  would 
issue  maritime  advisories  widely 
available  to  users  who  might  be  in  the 
affected  area. 

If  you  think  that  yoiu"  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  wants  to  assist 
small  entities  in  understanding  this  rule 
so  that  they  can  better  evaluate  its 
effects  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
MSO  Chicago  (see  ADDRESSES.) 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regidations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
inciu-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 


have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  nUe  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  woidd  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Enei;gy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Rgwte  2- 
1,  paragraph  32(g)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  fit)m 
further  enviroiunental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  ilispection  or  copying  where 
indicated  imder  ADDRESSES. 


List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  110  and  165  as 
follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  1221  through 
1236,  2030.  2035,  2071;  33  CFR  1.05-l(g), 
and  Department  of  Homeland  Security  No. 
0170. 

§110.205    Suspended 

2.  From  10:30  a.m.  (local  time)  on  July 
30,  2003,  until  8  p.m.  (local  time)  on 
August  3,  2003.  §  110.205(a)(1)  and 
(a)(2)  are  temporarily  suspended. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

4.  From  10  a.m.  on  Wednesday,  July 
30.  2003  through  5  p.m.  on  Sunday. 
August  3.  2003.  add  §  165.T09-207  to 
read  as  follows: 

§  1 65.T0d-207    Tall  Ships  2003,  Navy  Pier, 
LaKe  Michigan,  Chicago,  IL. 

(a)  Regulated  navigation  area. 

(1)  Location.  The  following  is  a 
regulated  navigation  area  (RNA): 
starting  at  the  Southeast  Guide  Wall 
light  at  41°53'17.76'' N.  87°36'09.110'' 
W;  then  south  south-easterly  to 
41°52'48''  N,  087°36'08''  W;  then  east  to 
the  southern  most  end  of  the  outer 
Chicago  Harbor  break  wall  at  41°52'48'' 
N.  087°35'26''  W;  then  north  following 
the  outer  Chicago  Harbor  break  wall  to 
41°54'11''  N,  087°36'29"  W;  then 
southwest  to  the  north-eastern  tip  of  the 
Central  District  Filtration  Plant;  then  to 
the  southeastern  tip  of  the  Central 
Filtration  Plant;  then  to  the  north-east 
corner  of  the  Navy  Pier;  then  following 
the  shoreline  and/or  seawall,  iiicluding 
up  the  Chicago  River  to  the  eastern  side 
of  the  Michigan  Avenue  bridge,  back  to 
the  point  of  origin  (NAD  83). 

(2)  Enforcement  period.  The  section 
will  be  enforced  from  8  p.m.  on 


Wednesday,  July  30,  2003  until  5  p.m. 
on  Sunday.  August  3.  2003. 

(3)  Special  regulations.  Vessels  within 
the  RNA  shall  not  exceed  5  miles  per 
hour  or  shall  proceed  at  no-wake  speed, 
whichever  is  slower.  Vessels  within  the 
RNA  shall  not  pass  within  20  feet  of  a 
moored  tall  ship.  Vessels  within  the 
RNA  must  adhere  to  the  direction  of  the 
Patrol  Commander  or  other  official 
patrol  craft. 

(b)  Safety  zone. — (1)  Location.  The 
following  is  a  moving  safety  zone:  All 
navigable  waters  100  yards  ahead  of  the 
first  official  parade  vessel.  50  yards 
abeam  of  each  parade  vessel,  and  50 
yards  astern  of  the  last  vessel  in  the 
parade  between  the  muster  point  at 
42°03'24''  N.  087"38'20.4''  W  until  each 
official  parade  vessel  is  moored  (NAD 
83). 

(2)  Enforcement  period.  This  section 
vvill  be  enforced  from  10  a.m.  until  8 
p.m..  or  until  the  last  tall  ship  is 
moored,  on  Wednesday,  July  30,  2003. 

(c)  Regulations. — (Ti  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed.  U.S. 
Coast  Guard  Auxiliary,  representatives 
of  the  event  organizer,  and  local  or  state 
officials  may  be  present  to  inform  vessel 
operators  of  this  regulation  and  other 
applicable  laws. 

(2)  In  cases  where  shipping  is  affected 
by  this  section,  commercial  vessels  may 
request  permission  from  the  Captain  of 
the  Port,  Chicago  to  transit  the  safety 
zone.  Approval  in  such  cases  will  be 
case-by-case.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  or  his  designated  on-scene 
representadve.  The  Captain  of  the  Port, 
Chicago  or  his  designated  on-scene 
representative  may  be  contacted  on 
Channel  16,  VHF-FM. 

Dated:  May  6,  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District. 
(FR  Doc.  03-12494  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  4910-1»-i> 
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DEPARTMENT  OF  HOMEUVND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD07-02-160] 
RIN  162&-AA09 

Drawbridge  Operation  Regulations; 
Canaveral  Barge  Canal,  Cape 
Canaveral,  Brevard  County,  PL 

agency:  Coast  Guard,  DHS. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  of  the 
Christa  McAuliffe  bridge,  SR  3,  across 
the  Canaveral  Barge  Canal  at  Cape 
Canaveral,  Florida.  Under  the  proposed 
rule,  the  bridge  need  open  only  twice  an 
hour  from  6  a.m.  to  10  p.m.  for  vessel 
traffic,  except  diuing  the  morning  and 
evening  rush  hours  when  the  bridge 
may  remain  closed  to  facilitate 
vehicular  traffic.  The  proposed  rule 
would  also  require  the  bridge  to  open 
with  3  hours  notice  from  10:01  p.m.  to 
5:59  a.m.  This  change  would  improve 
the  flow  of  vehicular  traffic  without 
significantly  impacting  the  needs  of 
navigation. 

DATES:  Comments  and  related  material 
Qiust  reach  the  Coast  Guard  on  or  before 
July  21,2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
S.E.  1st  Ave.,  Room  432,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  the  preamble  as  being 
available  in  the  docket,  are  part  of 
[CGD07-CI2-1601  and  are  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue,  Room  432,  Miami,  FL 
33131  between  8  a.m.  jmd  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  S.E.  1st  Ave 
Miami,  FL  33131,  telephone  niunber 
305-^15-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-02-1601, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imboiuid 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diuing 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

A  public  meeting  has  not  been 
scheduled  for  this  proposed  rule. 
However,  you  may  submit  a  request  for 
a  meeting  in  writing  to  Bridge  Branch, 
Seventh  Coast  Guard  District.  909  SE  1st 
Ave,  Room  432,  Miami,  FL  33131, 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  wrill  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Christa  McAuliffe  bridge,  SR  3, 
across  the  Canaveral  Barge  Canal  is  a 
twin,  double  bascule  leaf  bridge  with  a 
vertical  clearance  of  21.6  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
90.3  feet.  The  current  operating 
regulations  published  in  33  CFR 
117.273(a),  provide  for  the  bridge  to 
open  on  signal  from  6  a.m.  to  10  p.m. 
except  that,  from  6:15  a.m.  to  7:45  a.m. 
and  from  3:30  p.m.  to  5:15  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  the  bridge  need  not  open  for 
the  passage  of  vessels.  From  10:01  p.m. 
to  5:59  a.m.,  everyday,  the  bridge  shall 
open  on  signal  if  at  least  three  hours 
notice  is  given  to  the  bridge  tender.  The 
bridge  shall  open  as  soon  as  possible  for 
the  passage  of  public  vessels  of  the 
United  States,  tugs  with  tows  and 
vessels  in  distress.  The  local  residents 
requested  a  change  to  the  current 
operating  schedule  to  ease  the  flow  of 
vehicular  traffic  on  and  off  of  Cape 
Canaveral  through  their  neighborhood. 
On  May  22,  2002,  a  temporary  final  rule 
was  published  in  the  Federal  Register 
(Volimie  67,  Number  99,  pages  35903- 
35904)  to  facilitate  repairs  to  the  bridge. 
In  pertinent  part,  for  foiu  months,  from 
8:15  a.m.  to  3  p.m.,  Monday  through 
Friday  except  Federal  holidays,  the 
draw  opened  on  the  hour  and  half  hoiu 
for  the  passage  of  vessels.  This 
temporary  change  to  bridge  openings  for 
limited  times  during  the  day  met  the 
reasonable  needs  of  navigation  and  the 
needs  of  vehicular  traffic  in  the 
neighborhood  while  facilitating  repair  to 
the  bridge.  Additionally,  the  difference 
between  the  number  of  bridge  openings 
under  this  proposed  rule  and  the 
historical  number  of  bridge  openings 


under  the  existing,  permanent  rule  is 
minimal.  Accordingly,  based  on  the 
results  of  the  temporary  rule  and  the 
minimal  difference  in  bridge  openings, 
the  proposed  rule  will  meet  the 
reasonable  needs  of  navigation  on  this 
waterway. 

Discussion  of  Proposed  Rule 

Under  the  proposed  rule,  the  bridge 
need  only  open  on  the  hour  and  half- 
hour  from  6  a.m.  to  10  p.m.,  except  from 
6:15  a.m.  to  8:15  a.m.  and  from  3:10 
p.m.  to  5:59  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  need  not  open.  From  10:01  p.m. 
to  5:59  a.m.,  everyday,  the  bridge  shall 
open  on  signal  if  at  least  3  hours 
advance  notice  is  given  to  the  bridge 
tender.  The  bridge  shall  open  as  soon  as 
possible  for  the  passage  of  tugs  with 
tows,  public  vessels  of  the  United  States 
and  vessels  in  distress. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Seciirity 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary,  because  the 
proposed  rule  only  slightly  modifies  the 
current  closure  periods  and  still 
provides  for  regidar  openings. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  proposed  rule  only  slightly 
modifies  the  current  closure  periods, 
because  it  still  provides  for  two 
openings  per  hour  during  the  daytime 
and  allows  for  passage  of  tugs  with  tows 
on  signal  between  6  a.m.  and  10  p.m. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  address 
,   under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  proposed 
rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  this  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regidatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
undar  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfiuided  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particxdar,  the  Act 
addresses  actions  that  may  residt  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 


in  any  one  year.  Although  this  proposed 
rule  would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  woidd  not  effect  a 
taking  of  private  property  or  othervdse 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Conunandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  woiUd  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
nde  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction  from  further  environmental 
documentation.  Under  figure  2-1, 
paragpiph  (32)(e),  of  the  Instruction,  an 
"Enviromnental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule.  Comments  on  this  section  will  be 
considered  before  we  make  the  final 
decision  on  whether  to  categorically 
exclude  this  nde  fix)m  further 
enviromnental  review. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  Under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  Section  117.273(a)  is  revised  to 
read  as  follows: 

§  1 1 7.273    Canaveral  Barge  Canal. 

(a)  The  draws  of  die  Christa  McAuliffe 
bridge,  SR  3,  mile  1.0,  across  the 
Canaveral  Barge  Canal  need  only  open 
daily  for  vessel  traffic  on  the  hour  and 
half-hour  from  6  a.m.  to  10  p.m.;  except 
that  from  6:15  a.m.  to  8:15  a.m.  and 
from  3:10  p.m.  to  5:59  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  bridge  need  not  open.  From  10:01 
p.m.  to  5:59  a.m.,  everyday,  the  bridge 
shall  open  on  signal  if  at  least  3  hours 
notice  is  given  to  the  bridge  tender.  The 
bridge  shall  open  as  soon  as  possible  for 
the  passage  of  tugs  with  tows,  public 
vessels  of  the  United  States  and  vessels 
in  distress. 


Dated:  May  5,  2003. 
James  S.  Carmichaei, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[PR  Doc.  03-12496  Filed  5-19-03;  8:45  am] 
BIUING  COOe  4910-1S-P 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  262 

[Docket  Nos.  2002-1  CARP  DTRA3  and 
2001-2  CARP  DTNSRA] 

Digital  Performance  Right  in  Sound 
Recordings  and  Ephemeral 
Recordings 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  requesting 
conunent  on  proposed  regulations  that 
set  rates  and  terms  for  the  use  of  soiuid 
recordings  in  eligible  nonsubscription 
transmissions  and  new  subscription 
services,  other  than  transmissions  made 
by  certain  noncommercial  entities, 
together  with  related  ephemeral 
recordings.  The  rates  and  terms  are  for 
the  2003  and  2004  statutory  licensing 
period,  except  in  the  case  of  new 
subscription  services  in  which  case  the 
license  period  runs  from  1998  through 
2004.  The  agreement  published  herein 
supersedes  the  agreement  published  in 
the  Federal  Register  on  May  1,  2003, 
and  parties  should  only  comment  on  the 
proposed  rates  and  terms  set  forth  in 
this  notice. 

DATES:  Comments  are  due  no  later  than 
June  19,  2003. 

ADDRESSES:  An  original  and  five  copies 
of  any  comment  shall  be  delivered  by 
hand  to:  Office  of  the  General  Counsel, 
James  Madison  Memorial  Building, 
Room  LM— 403.  First  and  Independence 
Avenue,  SE.,  Washington,  DC  20559- 
6000;  or  mailed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024-0977. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington,  DC  20024. 
Telephone:  (202)  707-8380;  Telefax: 
(202) 252-3423. 

SUPPLEMENTARY  INFORMATION:  On  May  1, 
2003,  the  Copyright  Office  published  a 
notice  in  the  Federal  Register 
requesting  comment  on  proposed 
regulations  that  set  rates  and  terms  for 
the  use  of  sound  recordings  in  certain 
eligible  nonsubscription  transmissions 
made  pursuant  to  sections  114  of  the 
Copyright  Act,  title  17  of  the  United 
States  Code,  during  the  2003  and  2004 
statutory  licensing  period,  as  well  as  for 
the  making  of  ephemeral  recordings 


necessary  for  the  facilitation  of  such 
transmissions  in  accordance  with  a 
second  statutory  license  set  forth  in 
section  112(e).  The  proposal  also 
included  rates  and  terms  for  the  use  of 
sound  recordings  in  transmissions  made 
by  new  subscription  services  from  1998 
through  December  31,  2004,  and  the 
making  of  the  related  ephemeral 
recordings  imder  these  same  statutory 
licenses.  68  FR  23241  (May  1,  2003). 
These  proposed  rates  and  terms  were 
part  of  a  settlement  agreement 
negotiated  by  Sound  Exchange,  a 
division  of  the  Recording  Industry 
Association  of  America,  Inc.,  the 
American  Federation  of  Television  and 
Radio  Artists,  the  American  Federation 
of  Musicians  of  the  United  States  and 
Canada,  and  the  Digital  Media 
Association,  and  were  submitted  to  the 
Copyright  Office  on  April  14.  2003, 
along  with  a  petition,  requesting  that  the 
Office  publish  the  proposed  rates  and 
terms  pursuant  to  §  251.63(b)  of  title  37 
of  tlie  Code  of  Federal  Regulations, 
which  it  did.  Id. 

However,  the  April  14  proposal  has 
been  superseded  by  a  second  proposal 
which  was  submitted  to  the  Copyright 
Office  on  May  8,  2003.  The  new 
agreement  amends  the  proposal  in  the 
April  14  submission  with  die  approval 
of  the  parties  to  the  first  agreement,  who 
did  not  participate  in  the  new  round  of 
negotiations,  and  includes  for  the  first 
time  rates  and  terms  for  simulcasts  of 
AM  and  FM  radio  broadcast 
programming. '  These  new  rates  are  the 
result  of  an  agreement  between 
Copyright  Owners  and  Performers  and 
Broadcasters. 2  The  May  8  agreement 
also  includes  proposed  rates  and  terms 
for  the  use  of  soimd  recordings  in  the 
reproduction  of  ephemeral  recordings 
by  business  establishment  services. 
These  rates  and  terms  were  agreed  to  by 
the  Copyright  Owners  and  Performers 
and  Music  Choice,  the  only  business 
establishment  service  participating  in 
this  proceeding,  and  cover  the  2003  and 
2004  statutory  license  period.  As  before, 
the  Petitioners  request  that  the  Office 


'  Petitioners  note  that  a  dispute  over  the  scope  of 
certain  exemptions  to  Section  106(6)  pertaining  to 
the  broadcasters  is  pending  in  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit,  Bonneville  Int'l  Corp. 
V.  Peters,  No.  Ol-CV-408  (E.D.  Pa.  Aug.  1.  2001). 
appeal  docketed.  No.  01-3720  (3rd  Cir.  Oct.  1, 
2001)  and  that  "(nlothing  in  this  Joint  Petition  is 
intended  to  resolve  that  dispute,  prejudice  the 
position  of  any  of  the  parties  thereto,  or  imply  that 
any  activities  determined  to  be  exempt  are  'covered' 
by  the  rates  and  terms  set  forth  herein."  Petition  at 
3  n.3  (May  8,  2003). 

2  Those  entities  who  negotiated  on  behalf  of  the 
broadcasters  include,  Bonneville  International 
Corporation,  Clear  Channel  Communications,  Inc.. 
the  National  Religious  Broadcasters  Music  License 
Committee,  Salem  Communications  Corporation 
and  Susquehanna  Radio  Corporation. 


publish  the  amended  proposed  rates 
and  terms  for  public  comment  pursuant 
to  37  CFR  251.63(b). 

Section  251.63(b)  of  title  37  of  the 
Code  of  Federal  Regidations  allows  the 
Librarian  to  adopt  the  parties'  proposed 
rates  and  terms  without  convening  a 
Copyright  Arbitration  Royalty  Panel 
("CARP")  for  this  purpose,  provided 
that  the  proposed  rates  and  terms  are 
published  in  the  Federal  Register  and 
no  interested  party  with  an  intent  to 
participate  in  the  proceeding  files  a 
comment  objecting  to  the  proposed 
terms.  In  other  words,  unless  there  is  an 
objection  from  a  person  with  a 
significant  interest  in  the  proceeding 
who  is  prepared  and  eligible  to 
participate  in  a  CARP  proceeding,  the 
purpose  of  which  is  to  adjust  the  rates 
and  terms  for  use  of  sound  recordings  in 
eligible  nonsubscription  transmissions 
and  new  subscription  services  piu-suant 
to  the  section  112  and  section  114 
statutory  licenses,  the  Librarian  can 
adopt  the  rates  and  terms  in  the 
proposed  settlement  in  final  regulations 
without  convening  a  CARP.  This 
procedure  to  adopt  negotiated  rates  and 
terms  in  the  case  where  an  agreement 
has  been  reached  has  been  specifically 
endorsed  by  (]ongress. 

If  an  agreement  as  to  rates  and  terms  is 
reached  and  there  is  no  controversy  as  to 
these  matters,  it  would  make  no  sense  to 
subject  the  interested  parties  to  the  needless 
expense  of  an  arbitration  proceeding 
conducted  under  [section  114(f)(2)(1995)]. 
Thus,  it  is  the  Committee's  intention  that  in 
such  a  case,  as  under  the  Copyright  Office's 
current  regulations  concerning  rate 
adjustment  proceedings,  the  Librarian  of 
Congress  should  notify  the  public  of  the 
proposed  agreement  in  a  notice-and- 
comment  proceeding  and,  if  no  opposing 
comment  is  received  from  a  party  with  a 
substantial  interest  and  an  intent  to 
participate  in  an  arbitration  proceeding,  the 
Librarian  of  Congress  should  adopt  the  rates 
embodied  in  the  agreement  without 
convening  an  arbitration  panel. 

S.  Rep.  No.  104-128,  at  29 
(1995)(citations  omitted). 

Accordingly,  the  Copyright  Office  is 
granting  the  joint  petition  filed  on  May 
8  and  is  publishing  for  public  comment 
the  proposed  rates  and  terms  embodied 
in  the  amended  agreement  as  submitted 
to  the  Office  on  May  8.  Because  this 
notice  includes  amendments  to  the 
proposal  published  in  the  May  1  notice, 
interested  parties  should  comment  only 
on  the  rates  and  terms  published  herein 
and  should  not  comment  on  those 
published  in  the  May  1  notice.  Any 
party  who  objects  to  the  amended 
proposed  rates  and  terms  set  forth 
herein  must  file  a  written  objection  with 
the  Copyright  Office  and  an 
accompanying  Notice  of  Intent  to 


Participate,  if  the  party  has  not  already 
done  so,  in  accordance  with  the 
requirements  set  forth  in  the  Copyright 
Office's  November  20,  2001,  Notice.  See 
66  FR  58180,  58181  (November  20, 
2001).  The  content  of  the  written 
challenge  shoidd  describe  the  party's 
interest  in  the  proceeding,  the  proposed 
rule  the  party  finds  objectionable,  and 
the  reasons  for  the  challenge.  If  no 
comments  are  received,  the  regulations 
shall  become  final  upon  publication  of 
a  final  rule  and  shall  cover  the  period 
from  January  1,  2003,  to  December  31, 
2004,  except  that  the  period  covered  for 
new  subscription  services  runs  from 
October  28,  1998,  to  December  31,  2004. 

List  of  Subjects  in  37  CFR  Fart  262 

Copyright,  Digital  audio 
transmissions.  Performance  right,  Sound 
.  recordings. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Copyright  Office  proposes  adding  part 
262  to  37  CFR  to  read  as  follows: 

PART  262— RATES  AND  TERMS  FOR 
CERTAIN  ELIGIBLE 

NONSUBSCRIPTION  TRANSMISSIONS, 
NEW  SUBSCRIPTION  SERVICES  AND 
THE  MAKING  OF  EPHEMERAL 
REPRODUCTIONS 

Sec.! 

262.J1    General. 

262.2  Definitions. 

262.3  Royalty  fees  for  public  performance 
of  sound  recordings  and  for  ephemeral 
Recordings. 

262.4  Terms  for  making  payment  of  royalty 
fees  and  statements  of  account. 

262.5  Confidential  information. 

262.6  Verification  of  statements  of  account. 

262.7  Verification  of  royalty  payments. 

262.8  Unclaimed  funds. 

Authority:  17  U.S.C.  U2(e),  114,  801(b)(1). 

§262.1    General. 

(a)  Scope.  This  part  262  establishes 
rates  and  terms  of  royalty  payments  for 
the  public  performance  of  sound 
recordings  in  certain  digital 
transmissions  by  certain  Licensees  in 
accordance  with  the  provisions  of  1 7 
U.S.C.  114,  and  the  making  of 
Ephemeral  Recordings  by  certain 
Licensees  in  accordance  with  the 
provisions  of  17  U.S.C.  112(e),  during 
the  period  2003-2004  and  in  the  case  of 
Subscription  Services  1998-2004  (the 
"License  Period"). 

(b)  Legal  compliance.  Licensees 
relying  upon  the  statutory  licenses  set 
forth  in  17  U.S.C.  112  and  114  shall 
comply  with  the  requirements  of  those 
sections,  the  rates  and  terms  of  this  part 
and  any  other  applicable  regulations. 

(c)  Relationship  to  voluntary 
agreements.  Notwithstanding  the 


royalty  rates  and  terms  established  in 
this  part,  the  rates  and  terms  of  any 
license  agreements  entered  into  by 
Copyright  Owners  and  services  shall 
apply  in  lieu  of  the  rates  and  terms  of 
this  part  to  transmissions  within  the 
scope  of  such  agreements. 

§262.2    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Aggregate  Tuning  Hours  means  the 
total  hours  of  programming  that  the 
Licensee  has  transmitted  during  the 
relevant  period  to  all  Listeners  within 
the  United  States  from  all  chaimels  and 
stations  that  provide  audio 
programming  consisting,  in  whole  or  in 
part,  of  ^eligible  nonsubscription 
transmissions  or  noninteractive  digital 
audio  transmissions  as  part  of  a  new 
subscription  service,  less  the  actual 
rimning  time  of  any  sound  recordings 
for  which  the  Licensee  has  obtained 
direct  licenses  apart  from  17  U.S.C. 
114(d)(2)  or  which  do  not  require  a 
license  under  United  States  copyright 
law.  By  way  of  example,  if  a  service 
transmitted  one  hour  of  programming  to 
10  simultaneous  Listeners,  die  service's 
Aggregate  Tuning  Hours  would  equal 
10.  If  30  minutes  of  that  hour  consisted 
of  transmission  of  a  directly  licensed 
recording,  the  service's  Aggregate 
Tuning  Hours  would  equal  9  hours  and 
30  minutes.  As  an  additional  example, 

if  one  Listener  listened  to  a  service  for 
10  hours  (and  none  of  the  recordings 
transmitted  during  that  time  was 
directly  licensed),  the  service's 
Aggregate  Tuning  Hours  would  equal  ' 
10. 

(b)  Broadcast  Simulcast  means 

(1)  A  simultaneous  Internet 
transmission  or  retransmission  of  an 
over-the-air  terrestrial  AM  or  FM  radio 
broadcast,  including  one  with 
previously  broadcast  programming 
substituted  for  programming  for  which 
requisite  licenses  or  clearances  to 
transmit  over  the  Internet  have  not  been 
obtained  and  one  with  substitute 
advertisements,  and 

(2)  An  Internet  transmission  in 
accordance  with  17  U.S.C. 
114(d)(2)(C)(iii)  of  an  archived  program, 
which  program  was  previously 
broadcast  over-the-air  by  a  terrestrial 
AM  or  FM  broadcast  radio  station,  in 
either  case  whether  such  Internet 
transmission  or  retransmission  is  made 
by  the  owner  and  operator  of  the  AM  or 
FM  radio  station  that  makes  the 
broadcast  or  by  a  third  party. 

(c)  Business  Establishment  Service 
means  a  service  making  transmissions  of 
sound  recordings  under  the  limitation 
on  exclusive  rights  specified  by  1 7 
U.S.C.  114(d)(l){C)(iv). 


(d)  Copyright  Owner  is  a  sound 
recording  copyright  owner  who  is 
entitled  to  receive  royalty  payments 
made  under  this  part  pursuant  to  the 
statutory  licenses  under  17  U.S.C.  112(e) 
or  114. 

(e)  Designated  Agent  is  the  agent 
designated  by  the  Librarian  of  Congress 
as  provided  in  §  262.4(b). 

(i)  Ephemeral  Recording  is  a 
phonorecord  created  for  the  purpose  of 
facilitating  a  transmission  of  a  public 
performance  of  a  sound  recording  under 
the  limitations  on  exclusive  rights 
specified  by  17  U.S.C.  114(d)(l)(C)(iv)  or 
for  the  purpose  of  facilitating  a 
transmission  of  a  public  performance  of 
a  sotuid  recording  under  a  statutory 
license  in  accordance  with  17  U.S.C. 
114(f),  and  subject  to  the  limitations 
specified  in  17  U.S.C.  112(e). 

(g)  Licensee  is  a  person  or  entity  that 

(1)  Has  obtained  a  compulsory  license 
under  17  U.S.C.  114  and  the 
implementing  regidations  therefor  to 
make  eligible  nonsubscription 
transmissions,  or  noninteractive  digital 
audio  transmissions  as  part  of  a  new 
subscription  service  (as  defined  in  17 
U.S.C.  114{j){8)),  or  that  has  obtained  a 
compulsory  license  under  17  U.S.C. 
112(e)  and  the  implementing  regulations 
therefor  to  make  Ephemeral  Recordings 
for.  use  in  facilitating  such 
transmissions,  or 

(2)  Is  a  Business  Establishment 
Service  that  has  obtained  a  compulsory 
license  under  17  U.S.C.  112(e)  and  the 
implementing  regulations  therefor  to 
make  Ephemeral  Recordings,  but  not  a 
person  or  entity  that: 

(i)  Is  exempt  from  taxation  under 
section  501  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  501); 

(ii)  Has  applied  in  good  faith  to  the 
Internal  Revenue  Service  for  exemption 
from  taxation  under  section  501  of  the 
Internal  Rtevenue  Code  and  has  a 
commercially  reasonable  expectation 
that  such  exemption  shall  be  granted;  or 

(iii)  Is  a  State  or  possession  or  any 
governmental  entity  or  subordinate 
thereof,  or  the  United  States  or  District 
of  Columbia,  making  transmissions  for 
exclusively  public  purposes. 

(h)  Listener  is  a  player,  receiving 
dexace  or  other  point  receiving  and 
rendering  a  transmission  of  a  public 
performance  of  a  sound  recording  made 
by  a  Licensee,  irrespective  of  the 
number  of  individuals  present  to  hear 
the  transmission. 

(i)  Nonsubscription  Service  means  a 
service  making  eligible  nonsubscription 
transmissions. 

(j)  Performance  is  each  instance  in 
which  any  portion  of  a  sound  recording 
is  publicly  performed  to  a  Listener  by 
means  of  a  digital  audio  transmission  or 
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retransmission  [e.g.,  the  delivery  of  any 
portion  of  a  single  track  from  a  compact 
disc  to  one  Listener)  but  excluding  the 
following: 

(1)  A  performance  of  a  sound 
recotding  that  does  not  require  a  license 
(e.g.,  the  sound  recording  is  not 
copyrighted); 

(2)  A  performance  of  a  sound 
recording  for  which  the  service  has 
previously  obtained  a  license  from  the 
Copyright  Owner  of  such  sound 
recording:  and 

(3)  An  incidental  performance  that 
both: 

(i)  Makes  no  more  than  incidental  use 
of  sound  recordings  including,  but  not 
limited  to,  brief  musical  transitions  in 
and  out  of  commercials  or  program 
segments,  brief  performances  during 
news,  talk  and  sports  programming, 
brief  background  performances  during 
disk  jockey  announcements,  brief 
performances  during  commercials  of 
sixty  seconds  or  less  in  duration,  or 
brief  performances  during  sporting  or 
other  public  events  and 

(ii)  Other  than  ambient  music  that  is 
background  at  a  public  event,  does  not 
contain  an  entire  sound  recording  and 
does  not  feature  a  particular  sound 
recording  of  more  than  thirty  seconds 
(as  in  the  case  of  a  sound  recording  used 
as  a  theme  song). 

(k)  Perfonnen,  means  the  independent 
administrators  identified  in  17  U.S.C. 
114(g)(2)(B)  and  (C)  and  the  parties 
identified  in  17  U.S.C.  114(g)(2)(D). 

(1)  Subscription  Service  means  a  new 
subscription  service  (as  defined  in  17 
U.S.C.  114(j)(8))  making  noninteractive 
digital  audio  transmissions. 

(m)  Subscription  Service  Revenues 
shall  mean  all  monies  and  other 
consideration  paid  or  payable,  including 
the  fair  market  value  of  non-cash  or  in- 
kind  consideration  paid  or  payable  by 
third  parties,  from  the  operation  of  a 
Subscription  Service,  as  comprised  of 
the  foUowring: 

(1)  Subscription  fees  and  other 
monies  and  consideration  paid  for 
access  to  the  Subscription  Service  by  or 
on  behalf  of  subscribers  receiving 
within  the  United  States  transmissions 
made  as  part  of  the  Subscription 
Service; 

(2)  Monies  and  other  consideration 
(including  without  limitation  customer 
acquisition  fees)  from  audio  or  visual 
advertising,  promotions,  sponsorships, 
time  or  space  exclusively  or 
predominantly  targeted  to  subscribers  of 
the  Subscription  Service,  whether 

(i)  On  or  through  the  Subscription 
Service  media  player,  or  on  pages 
accessible  only  by  subscribers  or  that 
are  predominantly  targeted  to 
subscribers,  or 


(ii)  In  e-mails  addressed  exclusively 
or  predominantly  to  subscribers  of  the 
Subscription  Service,  or 

(iii)  Delivered  exclusively  or 
predominantly  to  subscribers  of  the 
Subscription  Service  in  some  other 
maimer,  in  each  case  less  advertising 
agency  commissions  (not  to  exceed  15% 
of  those  monies  and  other 
consideration)  actually  paid  to  a 
recognized  advertising  agency  not 
owned  or  controlled  by  Licensee; 

(3)  Monies  and  other  consideration 
(including  without  limitation  the 
proceeds  of  any  revenue-sharing  or 
commission  arrangements  with  any 
fulfillment  company  or  other  third 
party,  and  any  charge  for  shipping  or 
handling)  from  the  sale  of  any  product 
or  service  directly  through  the 
Subscription  Service  media  player  or 
through  pages  or  advertisements 
accessible  only  by  subscribers  or  that 
are  predominanUy  targeted  to 
subscribers  (but  not  pages  or 
advertisements  that  are  not 
predominanUy  targeted  to  subscribers), 
less 

(i)  Monies  and  other  consideration 
from  the  sale  of  phonorecords  and 
digital  phonorecord  deliveries  of  soimd 
recordings, 

(ii)  The  Licensee's  actual,  out-of- 
pocket  cost  to  purchase  for  resale  the 
products  or  services  (except 
phonorecords  and  digital  phonorecord 
deliveries  of  sound  recordings)  from 
third  parties,  or  in  the  case  of  products 
produced  or  services  provided  by  the 
Licensee,  the  Licensee's  actual  cost  to 
produce  the  product  or  provide  the 
service  (but  not  more  than  the  fair 
market  wholesale  value  of  the  product 
or  service),  and 

(iii)  Sales  and  use  taxes,  shipping,  and 
credit  card  and  fulfillment  service  fees 
actually  paid  to  unrelated  third  parties; 
provided  that: 

(A)  The  fact  that  a  transaction  is 
consiunmated  on  a  different  page  than 
the  page/ location  where  a  potential 
customer  responds  to  a  "buy  button"  or 
other  purchase  opportunity  for  a 
product  or  service  advertised  directly 
through  such  player,  pages  or 
advertisements  shall  not  render  such 
purchase  outside  the  scope  of 
Subscription  Service  Revenues 
hereunder,  and 

(B)  Monies  and  other  consideration 
paid  by  or  on  behalf  of  subscribers  for 
softwcire  or  emy  other  access  device 
owned  by  Licensee  (or  any  subsidiary  or 
other  affiliate  of  the  Licensee,  but 
excluding,  for  the  avoidance  of  doubt, 
any  entity  that  sells  a  third-party 
product,  whether  or  not  bearing  the 
Licensee's  brand)  to  access  the 
Licensee's  Subscription  Service  shall 


not  be  deemed  part  of  Subscription 
Service  Revenues,  unless  such  software 
or  access  device  is  requfred  as  a 
condition  to  access  the  Subscription 
Service  and  either  is  purchased  by  a 
subscriber  contemporaneously  with  or 
after  subscribing  or  has  no  independent 
function  other  than  to  access  the 
Subscription  Service; 

(4)  Monies  and  other  consideration  for 
the  use  or  exploitation  of  data 
specifically  and  separately  concerning 
subscribers  or  the  Subscription  Service, 
but  not  monies  and  other  consideration 
for  the  use  or  exploitation  of  data 
wherein  information  concerning 
subscribers  or  the  Subscription  Service 
is  commingled  with  and  not  separated 
or  distinguished  from  data  that 
predominantly  concern  nonsubscribers 
or  other  services;  and 

(5)  Bad  debts  recovered  with  respect 
to  paragraphs  (m)(l)  through  (4)  of  this 
section;  provided  that  the  Subscription 
Service  shall  be  permitted  to  deduct  bad 
debts  actually  written  off  during  a 
reporting  period. 

§  262.3    Royalty  fees  for  public 
performances  of  sound  recordings  and  for 
ephemeral  recordings. 

(a)  Basic  royalty  rate.  Royalty  rates_ 
and  fees  for  eligible  nonsubscription 
transmissions  made  by  Licensees 
pursuant  to  17  U.S.C.  114(d)(2)  during 
the  period  January  1,  2003,  through 
December  31,  2004,  and  the  making  of 
Ephemeral  Recordings  piu'suant  to  1 7 
U.S.C.  112(e)  to  facilitate  such 
transmissions;  noninteractive  digital 
audio  transmissions  made  by  Licensees 
pursuant  to  17  U.S.C.  114(d)(2)  as  part 
of  a  new  subscription  service  during  the 
period  October  28, 1998,  through 
December  31,  2004,  and  the  making  of 
Ephemeral  Recordings  pursuant  to  17 
U.S.C.  112(e)  to  facilitate  such 
transmissions;  and  the  making  of 
Ephemeral  Recordings  by  Business 
Establishment  Services  pursuant  to  1 7 
U.S.C.  112(e)  dining  the  period  January 
1,  2003,  through  December  31,  2004, 
shall  be  as  follows: 

(1)  Nonsubscription  Services.  For 
their  operation  of  Nonsubscription 
Services,  Licensees  other  than  Business 
Establishment  Services  shall,  at  their 
election  as  provided  in  paragraph  (b)  of 
this  section,  pay  at  one  of  the  following 
rates: 

(i)  Per  Performance  Option.  $0.000762 
(0.0762c)  per  Performance  for  all  digital 
audio  transmissions,  except  that  4%  of 
Performances  shall  bear  no  royalty  to 
approximate  the  number  of  partial 
Performances  of  nominal  duration  made 
by  a  Licensee  due  to,  for  example, 
technical  interruptions,  the  closing 
down  of  a  media  player  or  channel 


switching;  Provided  that  this  provision 
is  not  intended  to  imply  that  permitting 
users  of  a  service  to  "skip"  a  recording 
is  or  is  not  permitted  under  17  U.S.C. 
114(d)(2).  For  the  avoidance  of  doubt, 
this  4%  exclusion  shall  apply  to  all 
Licensees  electing  this  payment  option 
irrespective  of  the  Licensee's  actual 
experience  in  respect  of  partial 
Performances. 

(ii)  Aggregate  Tuning  Hour  Option. — 
(A)  Non-Music  Programming.  $0.000762 
(0.0762c)  per  Aggregate  Tuning  Hour  for 
programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming. 

(B)  Broadcast  Simulcasts.  $0.0088 
(0.88«)  per  Aggregate  Timing  Hour  for 
Broadcast  Simulcast  programming  not 
reasonably  classified  as  news,  talk, 
sports  or  business  programming. 

(C)  Other  Programming.  $0.0117 
(1.1 7«)  per  Aggregate  Tuning  Hour  for 
programming  other  than  Broadcast 
Simulcast  programming  and 
programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming 

(2)  Subscription  Services.  For  their 
operation  of  Subscription  Services, 
Licensees  other  than  Business 
Establishment  Services  shall,  at  their 
election  as  provided  in  paragraph  (b)  of 
this  section,  pay  at  one  of  the  following 
rates: 

(i)  Per  Performance  Option.  $0.000762 
(0.0762c)  per  Performance  for  all  digital 
audio  transmissions,  except  that  4%  of 
Performances  shall  bear  no  royalty  to 
approximate  the  number  of  parti^ 
Performances  of  nominal  duration  made 
by  a  Licensee  due  to,  for  example, 
technical  interruptions,  the  closing 
down  of  a  media  player  or  channel 
switching;  Provided  that  this  provision 
is  not  intended  to  imply  that  permitting 
users  of  a  service  to  "skip"  a  recording 
is  or  is  not  permitted  under  17  U.S.C. 
114(d)(2).  For  the  avoidance  of  doubt, 
this  4%  exclusion  shall  apply  to  all 
Licensees  electing  this  payment  option 
irrespective  of  the  Licensee's  actual 
experience  in  respect  of  partial 
performances. 

(ii)  Aggregate  Tuning  Hour  Option.— 
(A)  Non-Music  Programming.  $0.000762 
(0.0762c)  per  Aggregate  Tuning  Hoiu  for 
programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming. 

(B)  Broadcast  Simulcasts.  $0.0088 
(0.88c)  per  Aggregate  Tuning  Hour  for 
Broadcast  Simulcast  programming  not 
reasonably  classified  as  news,  talk, 
sports  or  business  programming. 

(C)  Other  Programming.  $0.0117 
(1.17C)  per  Aggregate  Tuning  Hour  for 
programming  other  than  Broadcast 
Simulcast  programming  and 


programming  reasonably  classified  as 
news,  talk,  sports  or  business 
programming. 

(iii)  Percentage  of  Subscription 
Service  Revenues  Option.  10.9%  of 
Subscription  Service  Revenues,  but  in 
no  event  less  than  27c  per  month  for 
each  person  who  subscribes  to  the 
Subscription  Service  for  all  or  any  part 
of  the  month  or  to  whom  the 
Subscription  Service  otherwise  is 
delivered  by  Licensee  without  a  fee 
(e.g.,  during  a  free  trial  period),  subject 
to  the  following  reduction  associated 
with  the  transmission  of  directly 
licensed  sound  recordings  (if 
applicable).  For  any  given  payment 
period,  the  fee  due  firom  Licensee  shall 
be  the  amount  calculated  under  the 
formula  described  in  the  immediately 
preceding  sentence  multiplied  by  the 
following  fraction:  the  total  number  of 
Performances  (as  defined  under 
§  262. 2(j),  which  excludes  directly 
licensed  sound  recordings)  made  by  the 
Subscription  Service  during  the  period 
in  question,  divided  by  the  total  number 
of  digital  audio  transmissions  of  sound 
recordings  made  by  the  Subscription 
Service  during  the  period  in  question 
(inclusive  of  Performances  and 
equivalent  transmissions  of  directly 
licensed  sound  recordings).  Any 
Licensee  paying  on  such  basis  shall 
report  to  the  Designated  Agent  on  its 
statements  of  account  the  pertinent 
music  use  information  upon  which  such 
reduction  has  been  calculated.  This 
option  shall  not  be  available  to  a 
Subscription  Service  where — 

(A)  A  particular  computer  software 
product  or  other  access  device  must  be 
purchased  for  a  separate  fee  from  the 
Licensee  as  a  condition  of  receiving 
transmissions  of  sound  recordings 
through  the  Subscription  Service,  and 
the  Licensee  chooses  not  to  include 
sales  of  such  software  product  or  other 
device  to  subscribers  as  part  of 
Subscription  Service  Revenues  in 
accordance  with  §  262.2(m)(3),  or 

(B)  The  consideration  paid  or  given  to 
receive  the  Subscription  Service  also 
entitles  the  subscriber  to  receive  or  have 
access  to  material,  products  or  services 
other  than  the  Subscription  Service  (for 
example,  as  in  the  case  of  a  "bundled 
service"  consisting  of  access  to  the 
Subscription  Service  and  also  access  to 
the  Internet  in  general).  In  all  events,  in 
order  to  be  eligible  for  this  payment 
option,  a  Licensee  may  not  engage  in 
pricing  practices  whereby  the 
Subscription  Service  is  offered  to 
subscribers  on  a  "loss  leader"  basis  or 
whereby  the  price  of  the  Subscription 
Service  is  materially  subsidized  by 
pajmients  made  by  the  subscribers  for 
other  products  or  services. 


(3)  Business  Establishment  Services. 
For  the  making  of  any  number  of 
Ephemeral  Recordings  in  the  operation 
of  a  service  pursuant  to  the  limitation 
on  exclusive  rights  sp>ecified  by  1 7 
U.S.C.  114(d)(l)(C)(iv),  a  Licensee  that  is 
a  Business  Establishment  Service  shall 
pay  10%  of  such  Licensee's  "Gross 
Proceeds"  derived  fitDm  the  use  in  such 
service  of  musical  programs  that  are 
attributable  to  copyrighted  recordings. 
"Gross  Proceeds"  as  used  in  paragraph 
(a)(3)  of  this  section  means  all  fees  and 
payments,  including  those  made  in 
kind,  received  from  any  source  before, 
during  or  after  the  License  Period  that 
are  derived  from  the  use  of  copyrighted 
sound  recordings  pursuant  to  17  U.S.C. 
112(e)  for  the  sole  piupose  of  facilitating 
a  transmission  to  the  public  of  a 
performance  of  a  sound  recordii^  under 
the  limitation  on  exclusive  rights 
specified  in  17  U.S.C.  114(d)(l)(C)(iv). 
The  attribution  of  Gross  Proceeds  to 
copyrighted  recordings  may  be  made  on 
the  basis  of: 

(i)  For  classical  programs,  the 
proportion  that  the  playing  time  of 
copyrighted  classical  recordings  bears  to 
the  total  playing  time  of  all  classical 
recordings  in  the  program,  and 

(ii)  For  all  other  programs,  the 
proportion  that  the  number  of 
copyrighted  recordings  bears  to  the  total 
number  of  all  recordings  in  the  program, 
(b)  Election  process.  A  Licensee  other 
than  a  Business  Establishment  Service 
shall  elect  the  particular 
Nonsubscription  Service  and/or 
Subscription  Service  royalty  rate 
categories  it  chooses  (that  is,  among 
paragraph  (a){l)(i)  or  (ii)  of  this  section 
and/or  paragraph  (a)(2)(i),  (ii)  or  (iii)  of 
this  section)  for  the  License  Period  by 
no  later  than  [the  date  30  days  after 
these  rates  and  terms  are  adopted  by  the 
Librarian  of  Congress  and  published  in 
the  Federal  Register.]  Notwithstanding 
the  preceding  sentence,  where  a 
Licensee  has  not  previously  provided  a 
Nonsubscription  Service  or 
Subscription  Service,  as  the  case  may 
be,  the  Licensee  may  make  its  election 
by  no  later  than  thirty  (30)  days  after  the 
new  service  first  makes  a  digital  audio 
transmission  of  a  sound  recording  under 
the  17  U.S.C.  114  statutory  license.  Each 
such  election  shall  be  made  by  notifying 
the  Designated  Agent  in  writing  of  such 
election,  using  an  election  form 
provided  by  the  Designated  Agent.  A 
Licensee  that  fails  to  make  a  timely 
election  shall  pay  royalties  as  provided 
in  paragraphs  (a)(l)(i)  and  (a)(2)(i)  of 
this  section,  as  applicable. 
Notwithstanding  the  foregoing,  a 
Licensee  eligible  to  make  royalty 
payments  under  an  agreement  entered 
into  pursuant  to  the  Small  Webcaster 
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Settlement  Act  of  2002  may  elect  to 
make  payments  under  such  agreement 
as  specified  in  such  agreement. 

(cj  Ephemeral  Recordings.  The  royalty 
payable  under  17  U.S.C.  112(e)  for  any 
reproduction  of  a  phonorecord  made  by 
a  Licensee  other  than  a  Business 
Establishment  Service  during  the 
License  Period,  and  used  solely  by  the 
Licensee  to  faciUtate  transmissions  for 
which  it  pays  royalties  as  and  when 
provided  in  this  section  and  §  262.4 
shall  be  deemed  to  be  included  within, 
and  to  comprise  8.8%  of,  such  royalty 
payments.  The  royalty  payable  under  1 7 
U.S.C.  112(e)  for  the  reproduction  of 
phonorecords  by  .a  Business 
Establishment  Service  shall  be  as  set 
forth  in  paragraph  (a)(3)  of  this  section. 

(d)  Minimum  fee. — (1)  Business 
Establishment  Services.  Each  Licensee 
that  is  a  Business  Establishment  Service 
shall  pay  a  minimum  fee  of  $10,000  for 
each  calendar  year  in  which  it  makes 
Ephemeral  Recordings  for  use  to 
facilitate  transmissions  under  the 
limitation  on  exclusive  rights  specified 
by  17  U.S.C.  114(d)(l)(C)(iv),  whether  or 
not  it  does  so  for  all  or  any  part  of  the 
year. 

(2)  Other  Services.  Each  Licensee 
other  than  a  Business  Establishment 
Service  shall  pay  a  minimum  fee  of 
$2,500.  or  $500  per  chaimel  or  station 
(excluding  archived  programs,  but  in  no 
event  less  than  $500  per  Licensee), 
whichever  is  less,  for  each  calendar  year 
in  which  it  makes  eligible 
nonsubscription  transmissions, 
noninteractive  digital  audio 
transmissions  as  part  of  a  new 
subscription  service  or  Ephemeral 
Recordings  for  use  to  facilitate  such 
transmissions,  whether  or  not  it  does 
the  foregoing  for  all  or  any  part  of  the 
year;  except  that  the  minimum  annual 
fee  for  a  Licensee  electing  to  pay  under 
paragraph  (a)(2)(iii)  of  this  section  shall 
be  $5,000. 

(3)  In  General.  These  minimum  fees 
shall  be  nonrefundable,  but  shall  be 
fully  creditable  to  royalty  payments  due 
under  paragraph  (a)  of  this  section  for 
the  same  calendar  year  (but  not  any 
subsequent  calendar  year). 

(e)  Continuing  Obligation.  For  the 
limited  purpose  of  the  period 
immediately  following  the  License 
Period,  and  on  an  entirely  without 
prejudice  and  nonprecedential  basis 
relative  to  other  time  periods  and 
proceedings,  if  successor  statutory 
royalty  rates  for  Licensees  for  the  period 
beginning  January  1,  2005,  have  not 
been  established  by  January  1,  2005, 
then  Licensees  shall  pay  to  the 
Designated  Agent,  effective  January  1, 
2005,  and  continuing  for  the  period 
through  April  30,  2005,  or  until 


successor  rates  and  terms  are 
established,  whichever  is  earlier,  an 
interim  royalty  pursuant  to  the  same 
rates  and  terms  as  are  provided  for  the 
License  Period.  Such  interim  royalties 
shall  be  subject  to  retroactive 
adjustment  based  on  the  final  successor 
rates.  Any  overpayment  shall  be  fully 
creditable  to  future  payments,  and  any 
underpajnment  shall  be  paid  within 
thirty  days  after  establishment  of  the 
successor  rates  and  terms,  except  as  may 
otherwise  be  provided  in  the  successor 
terms.  If  there  is  a  period  of  such 
interim  payments.  Licensees  shall  elect 
the  particular  royalty  rate  categories  it 
chooses  for  the  interim  period  as 
described  in  paragraph  (b)  of  this 
section,  except  that  the  election  for  a 
service  that  is  in  operation  shall  be 
made  by  no  later  than  January  15,  2005. 
(f)  Other  royalty  rates  and  terms.  This 
part  262  does  not  apply  to  persons  or 
entities  other  than  Licensees,  or  to 
Licensees  to  the  extent  that  they  make 
other  types  of  transmissions  beyond 
those  set  forth  in  paragraph  (a)  of  this 
section.  For  transmissions  other  than 
those  governed  by  paragraph  (a)  of  this 
section,  or  the  use  of  Ephemeral 
Recordings  to  facilitate  such 
transmissions,  persons  making  such 
transmissions  must  pay  royalties,  to  the 
extent  (if  at  all)  applicable,  under  17 
U.S.C.  112(e)  and  114  or  as  prescribed 
by  other  law,  regulation  or  agreement. 

§  262.4    Terms  for  making  payment  of 
royalty  fees  and  statements  of  account. 

(a)  Payment  to  designated  agent.  A 
Licensee  shall  make  the  royalty 
payments  due  under  §  262.3  to  the 
Designated  Agent. 

(b)  Designation  of  agent  and  potential 
successor  designated  agents. — (1)  Until 
such  time  as  a  new  designation  is  made, 
SoundExchange,  presently  an 
unincorporated  division  of  the 
Recording  Industry  Association  of 
America,  Inc.  ("RIAA"),  is  designated  as 
the  Designated  Agent  to  receive 
statements  of  account  and  royalty 
payments  from  Licensees  due  under 

§  262.3  and  to  distribute  such  royalty 
payments  to  each  Copyright  Owner  and 
Performer  entitled  to  receive  royalties 
under  17  U.S.C.  112(e)  or  114(g). 
SoundExchange  shall  continue  to  be 
designated  after  its  separate 
incorporation. 

(2)  If  SoundExchange  should  fail  to 
incorporate  by  July  1,  2003,  dissolve  or 
cease  to  be  governed  by  a  board 
consisting  of  equal  niunbers  of 
representatives  of  Copyright  Owners 
and  Performers,  then  it  shall  be  replaced 
by  successor  entities  upon  the 
fulfillment  of  the  requirements  set  forth 


in  paragraphs  (b)(2)(i)  and  (ii)  of  this 
section. 

(i)  By  a  majority  vote  of  the  nine 
copyright  owner  representatives  on  the 
SoimdExchange  Board  as  of  the  last  day 
preceding  the  condition  precedent  in 
paragraph  (b)(2)  of  this  section,  such 
representatives  shall  file  a  petition  with 
the  Copyright  Office  designating  a 
successor  Designated  Agent  to  distribute 
royalty  payments  to  Copyright  Owners 
and  Performers  entitled  to  receive 
royalties  under  17  U.S.C.  112(e)  or 
114(g)  that  have  themselves  authorized 
such  Designated  Agent. 

(ii)  By  a  majority  vote  of  the  nine 
performer  representatives  on  the 
SoundExchange  Board  as  of  the  last  day 
preceding  the  condition  precedent  in 
paragraph  (b)(2)  of  this  section,  such 
representatives  shall  file  a  petition  with 
the  Copyright  Office  designating  a 
successor  Designated  Agent  to  distribute 
royalty  payments  to  Copyright  Owners 
and  Performers  entitled  to  receive 
royalties  under  17  U.S.C.  112(e)  or 
114(g)  that  have  themselves  authorized 
such  Designated  Agent. 

(iii)  The  Copyrignt  Office  shall 
publish  in  the  Federal  Register  within 
thirty  days  of  receipt  of  a  petition  filed 
under  paragraph  (b)(2)(i)  or  (ii)  »f  this 
section  an  order  designating  the 
Designated  Agents  named  in  such 
petitions.  Nothing  contained  in  this 
section  shall  prohibit  the  petitions  filed 
under  paragraphs  (b)(2)(i)  and  (ii)  of  this 
section  from  naming  the  same  successor 
Designated  Agent. 

(3)  If  petitions  are  filed  under 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section,  then,  following  the  actions  of 
the  Copyright  Office  in  accordance  with 
paragraph  {b)(2)(iii)  of  this  section: 

(i)  Each  of  the  successor  entities  shall 
have  all  the  rights  and  responsibilities 
of  a  Designated  Agent  under  this  part 
262,  except  as  specifically  set  forth  in 
this  paragraph  (b)(3). 

(ii)  Licensees  shall  make  their  royalty 
payments  to  the  successor  entity  named 
by  the  copyright  owner  representatives 
under  paragraph  (b)(2)(i)  of  this  section 
(the  "Receiving  Agent")  and  shall 
provide  statements  of  account  on  a  form 
prepared  by  the  Receiving  Agent. 
Licensees  shall  submit  a  copy  of  each 
statement  of  account  to  the  collective 
named  by  the  performer  representatives 
imder  paragraph  (b)(2)(ii)  of  this  section 
at  the  same  time  such  statement  of 
accoimt  is  delivered  to  the  Receiving 
Agent. 

(iii)  The  Designated  Agents  shall  agree 
between  themselves  concerning 
responsibility  for  distributing  royalty 
payments  to  Copyright  Owners  and 
Performers  that  have  not  themselves 
authorized  either  Designated  Agent.  The 


Designated  Agents  also  shall  agree  to  a 
corresponding  methodology  for 
allocating  royalty  payments  between 
them  using  the  information  provided  by 
the  Licensee  pursuant  to  the  regulations 
governing  records  of  use  of 
performances  for  the  period  for  which 
the  royalty  payment  was  made.  Such 
methodology  shall  value  all 
performances  equally.  Within  30  days 
after  their  agreement  concerning  such 
responsibility  and  methodology,  the 
Designated  Agents  shall  inform  the 
Register  of  Copyrights  thereof. 

(iv)  With  respect  to  any  royalty 
payment  received  by  the  Receiving 
Agent  firom  a  Licensee,  a  designation  by 
a  Cop^Tight  Owner  or  Performer  of  a 
Designated  Agent  must  be  made  no  later 
than  30  days  prior  to  the  receipt  by  the 
Receiving  Agent  of  that  royalty 
payment. 

(v)  The  Receiving  Agent  shall 
promptly  allocate  the  royalty  payments 
it  receives  between  the  two  Designated 
Agents  in  accordance  with  the  agreed 
methodology.  A  final  adjustment,  if 
necessary,  shall  be  agreed  and  paid  or 
refunded,  as  the  case  may  be,  between 
the  Receiving  Agent  and  the  collectives 
named  imder  paragraph  (b)(2)  of  this 
section  for  each  calendar  year  no  later 
than  180  days  following  the  end  of  each 
calendar  year.  The  Designated  Agents 
shall  agree  on  a  reasonable  basis  for  the 
sharing  on  a  pro-rata  basis  of  any  costs 
associated  with  the  allocations  set  forth 
in  paragraph  (b)(3)(iii)  of  this  section. 

(vi)  Ifa  Designated  Agent  is  imable  to 
locate  a  Copyright  Owner  or  Performer 
that  the  Designated  Agent  otherwise 
would  be  required  to  pay  imder  this 
paragraph  (b)  within  3  years  from  the 
date  of  payment  by  Licensee,  such 
Copyright  Owner's  or  Performer's  share 
of  the  payments  made  by  Licensees  may 
first  be  applied  to  the  costs  directly 
attributable  to  the  administration  of  the 
royalty  payments  due  such  Copyright 
OwTiers  and  Performers  by  that 
Designated  Agent  and  shall  thereafter  be 
allocated  between  the  Designated 
Agents  on  a  pro  rata  basis  (based  on 
distributions  to' entitled  parties)  to  offset 
any  costs  permitted  to  be  deducted  by 
a  designated  agent  under  17  U.S.C. 
114(g)(3).  The  foregoing  shall  apply 
notwithstanding  the  common  law  or 
statutes  of  any  State. 

(c)  Monthly  payments.  A  Licensee 
shall  make  any  payments  due  under 
§  262.3(a)  by  the  45th  day  after  the  end 
of  each  month  for  that  month,  except 
that  payments  due  under  §  262.3(a)  for 
the  period  from  the  begiiming  of  the 
License  Period  through  the  last  day  of 
the  month  in  which  these  rates  and 
terms  are  adopted  by  the  Librarian  of 
Congress  and  published  in  the  Federal 
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Register  shall  be  due  45  days  after  the 
end  of  such  period.  All  monthly 
payments  shall  be  roimded  to  the 
nearest  cent. 

(d)  Minimum  payments.  A  Licensee 
shall  make  any  payment  due  imder 

§  262.3(d)  by  January  31  of  the 
applicable  calendar  year,  except  that: 

(1)  Payment  due  under  §  262.3(d)  for 
2003,  and  in  the  case  of  .a  Subscription 
Service  any  earlier  year,  shall  be  due  45 
days  after  the  last  day  of  the  month  in 
which  these  rates  and  terms  are  adopted 
by  the  Librarian  of  Congress  and 
published  in  the  Federal  Register;  and 

(2)  Payment  for  a  Licensee  that  has 
not  previously  made  eligible 
nonsubscription  transmissions, 
noninteractive  digital  audio 
transmissions  as  part  of  a  new 
subscription  service  or  Ephemeral 
Recordings  pursuant  to  licenses  under 
17  U.S.C.  114(f)  and/or  17  U.S.C.  112(e) 
shall  be  due  by  the  45th  day  after  the 
end  of  the  month  in  which  the  Licensee 
commences  to  do  so. 

(e)  Late  payments.  A  Licensee  shall 
pay.  a  late  fee  of  0.75%  per  month,  or  the 
highest  lawful  rate,  whichever  is  lower, 
for  any  pajmient  received  by  the 
Designated  Agent  after  the  due  date. 
Late  fees  shall  accrue  from  the  due  date 
until  pajrment  is  received  by  the 
Designated  Agent. 

(f)  Statements  of  account.  For  any  part 
of  the  period  beginning  on  the  date 
these  rates  and  terms  are  adopted  by  the 
Librarian  of  Congress  and  published  in 
the  Federal  Register  and  ending  on 
December  31,  2004,  during  which  a 
Licensee  operates  a  service,  by  45  days 
after  the  end  of  each  month  during  the 
period,  the  Licensee  shall  deliver  to  the 
Designated  Agent  a  statement  of  account 
containing  the  information  set  forth  in 
this  paragraph  (f)  on  a  form  prepared, 
and  made  available  to  Licensees,  by  the 
Designated  Agent.  If  a  payment  is  owed 
for  such  month,  the  statement  of 
account  shall  accompany  the  pajmient. 
A  statement  of  account  shall  include 
only  the  following  information: 

(1)  Such  information  as  is  necessary 
to  calculate  the  accompanying  royalty 
payment,  or  if  no  payment  is  owed  for 
the  month,  to  calculate  any  portion  of 
the  minimum  fee  recouped  during  the 
month,  including,  as  applicable,  die 
Performances,  Aggregate  Tuning  Hours 
(to  the  nearest  minute)  or  Subscription 
Service  Revenues  for  the  month; 

(2)  The  name,  address,  business  tide, 
telephone  number,  facsimile  number, 
electronic  mail  address  and  other 
contact  information  of  the  individual  or 
individuals  to  be  contacted  for 
information  or  questions  concerning  the 
content  of  the  statement  of  account; 

(3)  The  handvmtten  signature  of: 


(i)  The  owner  of  the  Licensee  or  a 
duly  authorized  agent  of  the  owner,  if 
the  Licensee  is  not  a  partnership  or  a 
corporation; 

(ii)  A  partner  or  delegee,  if  the 
Licensee  is  a  partnership;  or 

(iii)  An  officer  of  the  corporation,  if 
the  Licensee  is  a  corporation; 

(4)  The  printed  or  typewritten  name 
of  the  person  signing  the  statement  of 
account; 

(5)  The  date  of  signature; 

(6)  If  the  Licensee  is  a  partnership  or 
a  corporation,  the  title  or  official 
position  held  in  the  partnership  or 
corporation  by  the  person  signing  the 
statement  of  account; 

(7)  A  certification  of  the  capacity  of 
the  person  signing;  and 

(8)  A  statement  to  the  following  effect: 

I,  the  undersigned  owner  or  agent  of  the 
Licensee,  or  officer  or  partner,  if  the  Licensee 
is  a  corporation  or  partnership,  have 
examined  this  statement  of  account  and 
hereby  state  that  it  is  true,  accurate  and 
complete  to  my  knowledge  after  reasonable 
due  diligence. 

(g)  Distribution  of  payments. — (1)  The 
Designated  Agent  shall  distribute 
royalty  payments  direcdy  to  Copyright 
Owners  and  Performers,  according  to  17 
U.S.C.  114(g)(2);  Provided  that  the 
Designated  Agent  shall  only  be 
responsible  for  making  distributions  to 
those  Copyright  OwTiers  and  Performers 
who  provide  the  Designated  Agent  with 
such  information  as  is  necessary  to 
identify  and  pay  the  correct  recipient  of 
such  payments.  The  agent  shall 
distribute  royalty  payments  on  a  basis 
that  values  all  performances  by  a 
Licensee  equally  based  upon  the 
information  provided  by  the  Licensee 
pursuant  to  the  regulations  governing 
records  of  use  of  sound  recordings  by 
Licensees;  Provided,  however. 
Performers  and  Cop\Tight  Owners  that 
authorize  the  Designated  Agent  may 
agree  with  the  Designated  Agent  to 
allocate  their  shares  of  the  royalty 
payments  made  by  any  Licensee  among 
themselves  on  an  alternative  basis. 
Parties  entitled  to  receive  payments 
under  17  U.S.C.  114(g)(2)  may  agree 
with  the  Designated  Agent  upon 
payment  protocols  to  be  used  by  the 
Designated  Agent  that  provide  for 
alternative  arrangements  for  the 
payment  of  royalties  consistent  with  the 
percentages  in  17  U.S.C.  114te)(2). 

(2)  The  Designated  Agent  shall  inform 
the  Register  of  Copyrights  of: 

(i)  Its  methodology  for  distributing 
royalty  payments  to  Copyright  Owners 
and  Performers  who  have  not 
themselves  authorized  the  Designated 
Agent  (hereinafter  "nonmembers"),  and 
any  amendments  thereto,  within  60 
days  of  adoption  and  no  later  than  30 
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days  prior  to  the  first  distribution  to 
Copyright  Owners  and  Performers  of 
any  royalties  distributed  piu-suant  to 
that  methodology; 

(ii)  Any  written  complaint  that  the 
Designated  Agent  receives  from  a 
nonmember  concerning  the  distribution 
of  royalty  payments,  within  60  days  of 
receiving  such  written  complaint;  and 

(iii)  The  final  disposition  by  the 
Designated  Agent  of  any  complaint 
specified  by  paragraph  (g)(2)(if)  of  this 
section,  within  60  days  of  such 
disposition. 

(3)  A  Designated  Agent  may  request 
that  the  Register  of  Copyrights  provide 
a  written  opinion  stating  whether  the 
Designated  Agent's  methodology  for 
distributing  royalty  pajTnents  to 
nomnembers  meets  the  requirements  of 
this  section. 

(h)  Permitted  deductions.  The 
Designated  Agent  may  deduct  from  the 
payments  made  by  Licensees  under 
§  262.3,  prior  to  the  distribution  of  such 
payments  to  any  person  or  entity 
entitled  thereto,  all  incurred  costs 
permitted  to  be  deducted  imder  1 7 
U.S.C.  114(g)(3);  Provided,  however, 
that  any  party  entitled  to  receive  royalty 
payments  under  17  U.S.C.  112(e)  or 
114(g)  may  agree  to  permit  the 
Designated  Agent  to  make  any  other 
deductions. 

(i)  Retention  of  records.  Books  and 
records  of  a  Licensee  and  of  the 
Designated  Agent  relating  to  the 
payment,  collection,  and  distribution  of 
royalty  payments  shall  be  kept  for  a 
period  of  not  less  than  3  years. 

§262.5    Confidential  information. 

(a)  Definition.  For  purposes  of  this 
part,  "Confidential  Information"  shall 
include  the  statements  of  account,  any 
information  contained  therein, 
including  the  amoimt  of  royalty 
payments,  and  any  information 
pertaining  to  the  statements  of  account 
reasonably  designated  as  confidential  by 
the  Licensee  submitting  the  statement. 

(b)  Exclusion.  Confidential 
Information  shall  not  include 
documents  or  information  that  at  the 
time  of  delivery  to  the  Receiving  Agent 
or  a  Designated  Agent  are  public 
knowledge.  The  Designated  Agent  that 
claims  the  benefit  of  this  provision  shall 
have  the  burden  of  proving  that  the 
disclosed  information  was  public 
knowledge. 

(c)  Use  of  Confidential  Information.  In 
no  event  shall  the  Designated  Agent  use 
any  Confidential  Information  for  any 
purpose  other  than  royalty  collection 
and  distribution  and  activities  directly 
related  thereto;  Provided,  however,  that 
the  Designated  Agent  may  disclose  to 
Copyright  Owners  and  Performers 


Confidential  Information  provided  on 
statements  of  account  under  this  part  in 
aggregated  form,  so  long  as  Confidential 
Information  pertaining  to  any  individual 
Licensee  cannot  readily  be  identified, 
and  thc!  Designated  Agent  may  disclose 
the  identities  of  services  that  have 
obtained  licenses  under  17  U.S.C.  112(e) 
or  114  and  whether  or  not  such  services 
are  current  in  their  obligations  to  pay 
minimum  fees  and  submit  statements  of 
accoimt  (so  long  as  the  Designated 
Agent  does  not  disclose  the  amoimts 
paid  by  the  Licensee). 

(d)  Disclosure  of  Confidential 
Information.  Except  as  provided  in 
paragraph  (c)  of  this  section  and  as 
required  by  law,  access  to  Confidential 
Information  shall  be  limited  to: 

(1)  Those  employees,  agents, 
attorneys,  consultants  and  independent 
contractors  of  the  Designated  Agent, 
subject  to  an  appropriate  confidentiality 
agreement,  who  are  engaged  in  the 
collection  and  distribution  of  royalty 
pajrments  hereunder  and  activities 
related  thereto,  who  are  not  also 
employees  or  officers  of  a  Copyright  • 
Owner  or  Performer,  and  who,  for  the 
purpose  of  performing  such  duties 
during  the  ordinary  course  of  their 
work,  require  access  to  the  records; 

(2)  An  independent  and  qualified 
auditor,  subject  to  an  appropriate 
confidentiality  agreement,  who  is 
authorized  to  act  on  behalf  of  the 
Designated  Agent  with  respect  to  the 
verification  of  a  Licensee's  statement  of 
account  pursuant  to  §  262.6  or  on  behalf 
of  a  Copyright  Owner  or  Performer  witk- 
respect  to  the  verification  of  royalty 
payments  pursuant  to  §  262.7; 

(3)  The  Copyright  Office,  in  response 
to  inquiries  concerning  the  operation  of 
the  Designated  Agent; 

(4)  In  connection  with  future 
Copyright  Arbitration  Royalty  Panel 
proceedings  under  17  U.S.C.  114(f)(2) 
and  112(e),  and  under  an  appropriate 
protective  order,  attorneys,  consultants 
and  other  authorized  agents  of  the 
parties  to  the  proceedings.  Copyright 
Arbitration  Royalty  Panels,  the 
Copyright  Office  or  the  courts;  and 

(5)  In  connection  with  bona  fide 
royalty  disputes  or  claims  that  are  the 
subject  of  the  procedures  under  §  262.6 
or  §  262.7,  and  under  an  appropriate 
confidentiality  agreement  or  protective 
order,  the  specific  parties  to  such 
disputes  or  claims,  their  attorneys, 
consultants  or  other  authorized  agents, 
and/or  arbitration  panels  or  the  courts  to 
which  disputes  or  claims  may  be 
submitted. 

(e)  Safeguarding  of  Confidential 
Information.  The  Designated  Agent  and 
any  person  identified  in  paragraph  (d)  of 
this  section  shall  implement  procedures 


to  safeguard  all  Confidential 
Information  using  a  reasonable  standard 
of  care,  but  no  less  than  the  same  degree 
of  security  used  to  protect  Confidential 
Information  or  similarly  sensitive 
information  belonging  to  such 
Designated  Agent  or  person. 

§262.6    Verification  of  Statements  of 
account. 

(a)  General.  This  section  prescribes 
procedures  by  which  the  Designated 
Agent  may  verify  the  royalty  payments 
made  by  a  Licensee. 

(b)  Frequency  of  verification.  The 
Designated  Agent  may  conduct  a  single 
audit  of  a  Licensee,  upon  reasonable 
notice  and  during  reasonable  business 
hours,  during  any  given  calendar  year, 
for  any  or  all  of  the  prior  3  calendar 
years,  but  no  calendar  year  shall  be 
subject  to  audit  more  than  once. 

(c)  Notice  of  intent  to  audit.  The 
Designated  Agent  must  file  with  the 
Copyright  Office  a  notice  of  intent  to 
audit  a  particular  Licensee,  which  shall, 
within  30  days  of  the  filing  of  the 
notice,  publish  in  the  Federal  Register 
a  notice  annoimcing  such  filing.  The 
notification  of  intent  to  audit  shall  be 
served  at  the  same  time  on  the  Licensee 
to  be  audited.  Any  such  audit  shall  be 
conducted  by  an  independent  and 
qualified  auditor  identified  in  the 
notice,  and  shall  be  binding  on  all 
parties. 

(d)  Acquisition  and  retention  of 
records.  The  Licensee  shall  use 
commercially  reasonable  efforts  to 
obtain  or  to  provide  access  to  any 
relevant  books  and  records  maintained 
by  third  parties  for  the  purpose  of  the 
audit  and  retain  such  records  for  a 
period  of  not  less  than  three  years.  The 
Designated  Agent  shall  retain  the  report 
of  the  verification  for  a  period  of  not 
less  than  3  years. 

(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  and  qualified 
auditor,  shall  serve  as  an  acceptable 
verification  procedure  for  all  parties 
with  respect  to  the  information  that  is 
within  the  scope  of  the  audit. 

(f)  Consultation.  Before  rendering  a 
written  report  to  the  Designated  Agent, 
except  where  the  auditor  has  a 
reasonable  basis  to  suspect  fraud  and 
disclosing  would,  in  the  reasonable 
opinion  of  the  auditor,  prejudice  the 
investigation  of  such  suspected  fraud, 
the  auditor  shall  review  the  tentative 
written  findings  of  the  audit  with  the 
appropriate  agent  or  employee  of  the 
Licensee  being  audited  in  order  to 
remedy  any  factual  errors  and  clarify 


any  issues  relating  to  the  audit; 
Provided  that  the  appropriate  agent  or 
employee  of  the  Licensee  reasonably 
cooperates  with  the  auditor  to  remedy 
promptly  any  factual  errors  or  clarify 
any  issues  raised  by  the  audit. 

(jg)  Costs  of  the  verification  procedure. 
The  Designated  Agent  shall  pay  the  cost 
of  the  verification  procedure,  unless  it  is 
finally  determined  that  there  was  an 
underpa5m[ient  of  10%  or  more,  in 
which  case  the  Licensee  shall,  in 
addition  to  paying  the  amount  of  any 
underpayment,  bear  the  reasonable  costs 
of  the  verification  procedure. 

§  262.7    Verification  of  royalty  payments. 

(a)  General.  This  section  prescribes 
procedures  by  which  any  Copyright 
Owner  or  Performer  may  verify  the 
royalty  payments  made  by  the 
Designated  Agent;  Provided,  however, 
that  nothing  contained  in  this  section 
shall  apply  to  situations  where  a 
Copyright  Owner  or  a  Performer  and  the 
Designated  Agent  have  agreed  as  to 
proper  verification  methods. 

(b)  Frequency  of  verification.  A 
Copyright  Owner  or  a  Performer  may 
conduct  a  single  audit  of  the  Designated 
Agent  upon  reasonable  notice  and 
during  reasonable  business  hours, 
during  any  given  calendar  year,  for  any 
or  all  of  the  prior  3  calendar  years,  but 
no  calendar  year  shall  be  subject  to 
audit  more  than  once. 

(c)  Notice  of  intent  to  audit.  A 
Copyright  Owmer  or  Performer  must  file 
with  the  Copyright  Office  a  notice  of 
intent  to  audit  the  Designated  Agent, 
which  shall,  within  30  days  of  the  filing 
of  the  notice,  publish  in  the  Federal 
Register  a  notice  announcing  such 
filing.  The  notification  of  intent  to  audit 
shall  be  served  at  the  same  time  on  the 
Designated  Agent.  Any  such  audit  shall 
be  conducted  by  an  independent  and 
qualified  auditor  identified  in  the 
notice,  and  shall  be  binding  on  all 
Copyright  Owners  and  Performers. 

(d)  Acquisition  and  retention  of 
records.  The  Designated  Agent  shall  use 
commercially  reasonable  efforts  to 
obtain  or  to  provide  access  to  any 
relevant  books  and  records  maintained 
by  third  parties  for  the  purpose  of  the 
audit  and  retain  such  records  for  a 
period  of  not  less  than  3  years.  The 
Copyright  Owner  or  Performer 
requesting  the  verification  procedure 
shall  retain  the  report  of  the  verification 
for  a  period  of  not  less  than  3  years. 

(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  and  qualified 
auditor,  shall  serve  as  an  acceptable 


verification  procedure  for  all  parties 
with  respect  to  the  information  that  is 
within  the  scope  of  the  audit. 

(f)  Consultation.  Before  rendering  a 
written  report  to  a  Copyright  Owrner  or 
Performer,  except  where  the  auditor  has 
a  reasonable  basis  to  suspect  fraud  and 
disclosure  would,  in  the  reasonable 
opinion  of  the  auditor,  prejudice  the 
investigation  of  such  suspected  fraud, 
the  auditor  shall  review  \he  tentative 
written  findings  of  the  audit  with  the 
appropriate  agent  or  employee  of  the 
Designated  Agent  in  order  to  remedy 
any  factual  errors  and  clarify  any  issues 
relating  to  the  audit;  Provided  that  the 
appropriate  agent  or  employee  of  the 
Designated  Agent  reasonably  cooperates 
with  the  auditor  to  remedy  promptly 
any  factued  errors  or  clarify  any  issues 
rais.ed  by  the  audit. 

(g)  Costs  of  the  verification  procedure. 
The  Copyright  Owner  or  Performer 
requesting  the  verification  procediu^ 
shall  pay  the  cost  of  the  procedure, 
unless  it  is  finally  determined  that  there 
-was  an  underpayment  of  10%  or  more, 
in  which  case  the  Designated  Agent 
shall,  in  addition  to  paying  the  amoimt 
of  any  underpayment,  bear  the 
reasonable  costs  of  the  verification 
procedure. 

§262.8    Unclainted  funds. 

If  a  Designated  Agent  is  unable  to 
identify  or  locate  a  Copyright  Owner  or 
Performer  who  is  entitled  to  receive  a 
royalty  payment  under  this  part,  the 
Designated  Agent  shall  retain  the 
required  payment  in  a  segregated  trust 
account  for  a  period  of  3  years  from  the 
date  of  payment.  No  claim  to  such 
payment  shall  be  valid  after  the 
expiration  of  the  3-year  period.  After  the 
expiration  of  this  period,  the  Designated 
Agent  may  apply  the  unclaimed  funds 
to  offset  any  costs  deductible  under  17 
U.S.C.  114(g)(3).  The  foregoing  shall 
apply  notwithstanding  the  common  law 
or  statutes  of  any  State. 

Dated:  May  12,  2003. 
David  O.  Carson, 
General  Counsel. 
[FR  Doc.  03-12349  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  1410-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA2(»-4207b;  FRL-7494-3] 

Approval  and  Promulgation  of  Air 
Quality  Impienrtentation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  Lafayette  College 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Iinplementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Peimsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT) 
requirements  for  Lafayette  College, 
Easton  Campus.  Lafayette  College, 
Easton  Campus,  is  a  major  source  of 
nitrogen  oxides  (NOx)  located  in 
Northampton  County,  Pennsylvania.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated,  ff  EPA  receives 
adverse  comments,  the  direct  final  rule 
wiU  be  withdrav*rn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
vmting  by  June  19,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Makeba  Morris,  Acting 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  ni,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
Quality  Control,  PO  Box  8468,  400 
Market  Street,  Harrisburg,  Peimsylvania 
17105. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Wentworth  at  (215)  814-2034,  or 
by  e-mail  at  wentworth.ellen@epa.gov 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Pennsylvania's  Approval  of  NOx 
RACT  Determinations  for  Lafayette 
College,  Easton  Campus,  that  is  located 
in  the  "Rules  and  Regulations"  section 
of  this  Federal  Register  publication. 

Dated:  April  25,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  HI. 
|FR  Doc.  03-12475  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-P-7631] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 

Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate,  Department  of  Homeland 

Security. 

action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  conunimities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insiu'ance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 


publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  fi'om  this 
notification. 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimxmi  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  commujiity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  aie  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  record  keeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  anjended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding  and  location  of  referenced  elevation 


Mile  Branch: 

Approximately  1,320  feet  downstream  of  the  Burlington  Northem  &  Santa  Fe 
Railway. 

Approximately  1,050  feet  upstream  of  103rd  Road  

Mile  Branch  Tributary  No.  2: 

Approximately  775  feet  downstream  of  West  Parkview  ...i. 

Approximately  1,520  feet  upstream  of  West  Parkview  

Mile  Branch  Tributary  No.  3: 

At  confluence  with  Mile  Branch  

At  Limit  of  Detailed  Study  


•Elevation  in  feet  (NAVD) 


Existing 


None 

None 

None 

None 

None 
None 


Modified 


•993 

*1,075 

•1,005 

•1,046 

•1,012 
•1,056 


Communities  affected 


City  of  Bolivar,  Polk  County 
(Unincorporated  Areas). 


City  of  Bolivar,  Polk  County 
(Unincorporated  Areas). 


Source  of  flooding  and  location  of  referenced  elevation 


Mile  Branch  Tributary  No.  4: 

i  At  confluence  with  Mile  Branch  

At  Limit  of  Detailed  Study 

Mile  Branch  Tributary  No.  6: 

At  confluence  with  Mile  Branch  

At  Limit  of  Detailed  Study 

Mile  Branch  Tributary  No.  7: 

At  confluence  with  Mile  Branch  

At  Limit  of  Detailed  Study 

Southern  Tributary  to  Town  Branch: 

Approximately  2,440  feet  downstream  of  Buffalo  Street 


I  Approximately  600  feet  upstream  of  Circle  Drive 

Southern  Tributary  to  Town  Branch — Tributary  No.  1 : 

At  confluence  with  Southem  Tributary  to  Town  Branch 

At  Limit  of  Detailed  Study 

Town  Branch: 

Approximately  1 ,750  feet  downstream  of  Broadway  Street  (State  Highway  32) 

Approximately  1 ,500  feet  upstream  of  Lakewood  Drive  -. 

Town  Branch  Tributary  No.  1 : 

Approximately  150  feet  downstream  of  East  Walnut  Street  

Approximately  50  feet  upstream  of  Buffalo  Street 

Town  Branch  Tributary  No.  2: 

Approximately  135  feet  downstream  from  Jefferson  Street 

At  Buriington  Northern  &  Santa  Fe  Railway 

Town  Branch  Tributary  No.  3: 

At  confluence  with  Town  Branch '. 

At  Limit  of  Detailed  Study 


•Elevation  in  feet  (NAVD) 


Existing 


None 
None 

None 
None 

None 
None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 


Modified 


•1,024 
•1,060 

•1,046 
•1,064 

•1,068 
•1,078 

•996 

•1,052 

•1,036 
•1,061 

•980 

•1,081 

•1,027 
•1,049 

•1,'033 
•1,055 

•1,070 
•1,081 


Communities  affected 


City  Bolivar. 


City  Bolivar. 


City  Bolivar. 


City  of  Bolivar,  Polk  County 
(Unincorporated  Areas). 


City  Bolivar. 


City  of  Bolivar,  Polk  County 
(Unincorporated  Areas). 


City  Bolivar. 
City  Bolivar. 
City  Bolivar. 


Polk  County  (Unincorporated  Areas) 

Maps  available  for  Inspection  at  102  East  Broadway  Street,  Room  11,  Bolivar,  MO. 

Send  comments  to  Mr.  Denzil  Roberts,  Presiding  Commissioner,  102  East  Broadway  Street,  Room  12,  Bolivar,  MO  65613. 

City  of  Bolivar 

Maps  available  for  Inspection  at  City  Hall,  345  South  Main  Street,  Bolivar,  MO. 

Send  comments  to  the  Honorable  Charies  Ealy,  City  Hall,  345  South  Main  Street,  Bolivar,  MO  65613. 


City  Bolivar. 


'North  American  Vertical  Datum. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  9,  2003. 

Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 

[FR  Doc.  03-12580  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6n8-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Docicet  No.  FEMA-P-7629 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Seciirity. 


ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  conunimities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals/esulting  from  this 
notification. 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
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pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 


reqiured  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification  ' 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  Recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows:  . 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows* 


State 

City/town/county 

Source  of  flooding 

Location 

#Oepth  In  feet  above 

ground.  'Elevation  in 

feet.*(NGVD)  ♦(NAVD) 

Existing 

Modified 

MO 

Seneca  (City) 
(Newton  County). 

Little  Lost  Creek  

At  confluence  with  Lost  Creek 

•849 
*874 
None 
•863 

*847 

Lost  Creek  

Approximately  2,650  feet  upstream  of  St. 

Louise  Street. 
Approximately  3,00  feet  downstream  of 

Cherokee  Avenue. 
Approximately   3,900   feet   upstream   of 

Seneca  Avenue. 

•872 
•847 
*862 

Maps  are  available  for  inspection  at  the  Seneca  City  Hall,  1303  Cherokee,  Seneca,  Missouri. 

Send  comments  to  The  Honorable  Gary  Roark,  Mayor,  City  of  Seneca,  1303  Cherokee  Avenue,  Seneca,  Missouri  64865. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  9,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-12578  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  671S-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030513122-3122-01;  ID 
0501 03C] 

RIN  0648-AR01 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Control  Date  for 
Lollgo  and  lllex  Squid 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  a  control  date  for 
the  purposes  of  controlling  capacity  in 
the  conunercial  fishery  for  Loligo  squid 
and  discoiuaging  speculative  entry  into 
the  Illex  commercial  fishery. 


SUMMARY:  NMFS  announces  that  it  is 
considering  and  is  seeking  public 
comment  on  proposed  rulemaking  to 
control  futiu^  access  to  the  lUex  [Illex 
illecebrosus)  and  Loligo  [Loligo  pealei) 
squid  fisheries  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  This  announcement  is  intended,  in 
part,  to  discourage  speculative  entry  and 
increases  in  effort  or  capacity  in  these 
fisheries  while  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  and 
NMFS  consider  alternative  allocation 
schemes  and  whether  and  how  to 
further  control  capacity  in  the  Illex  and 
Loligo  fisheries.  The  date  of  publication 
of  this  document.  May  20,  2003,  shall  be 
known  as  the  "control  date"  and  may  be 
used  for  establishing  eligibility  criteria 
for  determining  levels  of  futvu^  access  to 
the  Illex  and  Loligo  fisheries  subject  to 
Federal  authority. 
DATES:  Written  comments  must  be 
received  on  or  before  5  p.m.,  local  time, 
Jime  19,  2003. 


Federal  Register / Vol.  68,  No.  97 /Tuesday,  May  20,  2003 / Proposed  Rules 


27517 


ADDRESSES:  Comments  should  be 
directed  to  Daniel  T.  Furlong,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  300  South  New 
Street,  Dover,  DE  19904-6790.  Mark  the 
outside  of  the  envelope,  "Comments  on 
Squid  Control  Date."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (302) 
674-5399.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273,  email: 
Poul.H.Jones@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
1990s,  the  simultaneous  grov\rth  of  the 
domestic  squid  fisheries  and  reduction 
in  the  estimate  of  sustainable  yield 
resulted  in  the  Illex  and  Loligo  fisheries 
moving  toward  full  capitalization  and 
exploitation.  As  a  result,  limited  entry 
programs  became  necessary  and  were 
implemented  separately  for  each  fishery 
in  Amendment  5  to  the  Fishery 
Management  Plan  (FMP)  (Loligo  squid 
at  61  FR  14465,  April  2,  1996  and  Illex 
squid  at  62  FR  28638,  May  27,  1997). 
In  the  case  of  the  Illex  fishery,  a  5- 
year  simset  provision  was  placed  on  the 
Illex  moratorilun  when  it  was 
implemented  through  Amendment  5  to 
the  FMP,  due  to  concerns  that  capacity 
might  prove  to  be  insufficient  to  fully 
exploit  the  annual  quota  for  the  fishery. 
The  simset  provision  for  the  moratoriiun 
on  entry  into  the  Illex  fishery, 
implemented  in  1997,  was  set  to  expire 
in  July  1,  2002.  It  was  extended  through 
July  1,  2003,  imder  Framework  2  to  the 
FMP  (67  FR  44392,  July  2,  2002)  and  is 


currentiy  being  considered  for  an 
additional  extension  through  July  1, 
2004,  under  Framework  3  to  the  FMP 
(68  FR  14571,  March  26,  2003).  The 
Council  is  addressing  this  issue  through 
development  of  Amendment  9  to  the 
FMP.  However,  the  Coimcil  is 
concerned  that  a  hiatus  in  the  Illex 
limited  access  program  coidd  occur 
should  the  moratorium  for  this  fishery 
expire  before  Amendment  9  is 
implemented.  At  its  March  20,  2003, 
meeting,  the  Council  requested  that 
NMFS  publish  an  advance  notice  of 
proposed  ndemaking  issuing  this 
control  date  to  discourage  speculative 
entry  into  the  Illex  fishery,  should  such 
a  hiatus  occur. 

In  the  case  of  the  Loligo  fishery,  the 
primary  issue  the  Council  is  concerned 
vnth  is  excess  and/or  latent  capacity. 
Quota  management  in  this  fishery,  in 
conjunction  with  restrictions  in  other 
fisheries,  has  created  a  derby  fishery  in 
certain  quota  periods  of  the  Loligo 
fishery.  Therefore,  the  Coimcil  has    , 
expressed  a  need  to  examine  excess 
capacity  and/or  latent  capacity  in  the 
limited  entry  section  of  this  fishery. 
Accordingly,  at  its  March  20,  2003, 
meeting,  the  Council  requested  that 
NMFS  also  publish  this  control  date  to 
discourage  speculative  activation  of 
previously  unused  effort  or  capacity  in 
the  Loligo  fishery  while  alternative 
allocation  schemes  and  potential 
management  regimes  to  control  capacity 
or  latent  effort  are  discussed  and 
possibly  developed  and  implemented. 
The  control  date  communicates  to 
fishermen  that  performance  or  fishing 
effort  after  the  date  of  publication  may 


not  be  treated  the  same  as  performance 
or  effort  that  was  expanded  before  the 
control  date.  The  Council  could  choose 
different  and  variably  weighted  methods 
to  qualify  fishermen  based  on  the  type 
and  length  of  participation  in  the  Loligo 
fishery  or  on  the  quantity  of  landings. 
The  Council  may  also  choose  to  take  no 
further  action  to  control  entry  or.  access 
to  the  Loligo  fishery. 

This  notification  establishes  May  20, 
2003,  as  the  control  date  for  potential 
use  in  determining  historical  or 
traditional  participation  in  the  Loligo 
and  Illex  fisheries.  Consideration  of  a 
control  date  does  not  commit  the 
Council  to  develop  any  particular 
management  regime  or  criteria  for 
participation  in  these  fisheries.  The 
Council  may  choose  a  different  control 
date;  or  may  choose  a  management 
program  that  does  not  make  use  of  such 
a  date.  Any  action  by  the  Council  will 
be  taken  pursuant  to  the  requirements 
for  FMP  development  established  under 
the  Magnuson-Stevens  Act. 

This  notification  also  gives  the  public 
notice  that  interested  participants 
should  locate  and  preserve  records  that 
substantiate  and  verify  their 
participation  in  the  Loligo  and  Illex 
fisheries  in  Federal  waters. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  15,  2003. 
lohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 
[FR  Doc.  03-12648  Filed  5-19-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  ItfTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the  U.S. 
Agency  for  International  Development; 
Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) , 
Whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  burden  estimates; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Dlivision,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC,  20523,  (202)  712-1365 
or  vis  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0020. 

Form.  No.:  AID  1450-^. 

Title:  Supplier's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development  for  Project 
Commodities/Invoice  and  Contract 
Abstract. 

Type  of  Review:  Renewal  of 
Information  Collection. 


Purpose:  When  USAID  is  not  a  party 
to  a  contract  which  it  finances,  it  needs 
some  means  of  collecting  information 
directly  from  the  suppliers  of  such 
commodities  and  related  services  to 
enable  it  take  appropriate  action  in  the 
event  that  they  do  not  comply  with 
applicable  USAID  regulations.  The 
information  collection,  recordkeeping, 
and  reporting  requirements  are 
necessary  to  assure  that  USAID  funds 
are  expended  in  accordance  with 
statutory  requirements  and  USAID 
policies.  It  also  allows  for  positive 
identification  of  transactions  where 
overcharges  occiu^. 

Annual  Reporting  Burden: 

Respondents:  60. 

Total  annual  responses:  360. 

Total  annual  hours  requested:  231 
hours. 

Dated:  May  13,  2003. 

loanne  Pasker 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Service,  Bureau  of 
Management. 

[FR  Doc.  03-12591  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
being  Reviewed  by  the  U.S.  Agency  for 
International  Development;  Comments 
Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
miiiimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Submit  conunents  on  or  before 
July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington,  DC,  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  No:  OMB  0412-0017. 

Form  No.:  AID  1440-3. 

Title:  Contractor's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development/Contractor's 
Invoice  and  Contract  Abstract 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose:  USADI  finances  host  country 
contracts,  for  technical  and  professional 
services  and  for  the  construction  of 
physical  facilities,  between  the 
contractors  for  such  services  and 
entities  in  teh  coimtry  receiving 
assistance  imder  loan  or  grant 
agreements  with  the  recipient  country. 
USAID  is  not  a  party  to  these  contracts, 
and  the  contracts  are  not  subject  to  the 
FAR.  In  its  role  as  the  financing  agency, 
USAID  needs  some  means  of  collecting 
information  directly  from  the 
contractors  supplying  such  services  so 
that  it  may  take  appropriate  action  in 
the  event  that  the  contractor  does  not 
comply  with  applicable  USAID 
regulations.  The  information  collection, 
recordkeeping,  and  reporting 
requirements  are  necessary  to  assure 
that  USAID  funds  are  expended  in 
accordance  with  statutory  requirements 
cuid  USAID  policies. 

Annual  Reporting  Burden: 

Respondents:  25. 

Total  annual  responses:  300. 

Total  annual  hours  requested:  175 
hours. 

Dated:  May  13,  2003. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

IFR  Doc.  03-12592  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Province 
Advisory  Committee  will  meet  in 
Corvallis,  OR,  May  29,  2003.  The  theme 
of  the  meeting  is  Introduction/ 
Overview/Business  Plaiming.  The 
agenda  includes:  Orientation  of  the  NW 
Forest  Plan;  Set  Future  Meetings  and 
Topics — Monitoring  Field  Trip;  Lower 
Siuslaw  Sub-Committee  Update/Roimd 
Robin  and  Public  Input. 
DATES:  The  meeting  will  be  held  May 
29,  2003,  beginning  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  LaSells  Stewart  Center,  100  LaSells 
Stewart  Center,  Oregon  State  University, 
Corvallis,  Oregon  97331. 
FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Quamstrom,  Public  Affafrs  Specialist, 
Siuslaw  National  Forest,  541-750-7075, 
or  write  to  Siuslaw  National  Forest 
Supervisor,  P.O.  Box  1148,  Corvallis, 
OR  97339. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Coimcil 
Discussion  is  limited  to  Forest/BLM 
staff  and  Council  Members.  Lunch  will 
be  on  your  own.  A  public  input  session 
will  be  at  3:15  p.m.  for  fifteen  minutes. 
The  meeting  is  expected  to  adjourn 
aroimd  3:30  p.m. 

:  Dated:  May  13,  2003. 
George  Buckingham, 

District  Ranger. 

[FR  Doc.  03-12534  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Modoc  County  RAC  Meetings 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Commimity 
Self-Determination  Act  of  2000  (Public 
Law  106-393).  the  Modoc  National 
Forest's  Modoc  County  Resource 
Advisory  Committee  will  meet  Monday, 
June  9,  in  Alturas,  California.  The 
meetings  are  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  June  9,  begins  at  4 
p.m.,  at  the  Modoc  National  Forest 
Office,  Conference  Room,  800  West  12th 
St. ,  Alturas.  Agenda  topics  will  include 
approval  of  May  12  Minutes, 


consideration  of  new  projects  for 
funding  in  2004,  and  discuss 
community  outreach  for  projects  for 
fiscal  year  2004  that  will  improve  the 
maintenance  of  existing  infrastructure, 
implement  stewardship  objectives  that 
enhance  forest  ecosystems,  provide 
economic  benefits  and  restore  and 
improve  health  and  water  quality  that 
meet  the  intent  of  Public  Law  106-393. 
Time  will  also  be  set  aside  for  public 
comments  at  the  beginning  of  \he 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Supervisor  Stan  Sylva,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-8713.    « 

Stanley  G.  Sylva, 

Forest  Supervisor. 

(FR  Doc.  03-12533  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Availability  of  Finding  of  No 
Significant  Impact  and  Environmental 
Assessment  for  the  Environmental 
Quality  Incentives  Program 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS)  has 
prepared  a  Finding  of  No  Significant 
Impact  (FONSI)  and  an  Environmental 
Assessment  (EA)  consistent  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  to 
implement  the  Environmental  Quality 
Incentives  Program,  which  is  authorized 
by  16  U.S.C.  3839aa.  Upon  review  of  the 
analysis  of  potential  environmental 
impacts  from  a  national  perspective,  the 
Chief  of  NRCS  found  that  the  program 
would  not  result  in  a  significant  impact 
on  the  quality  of  the  hiunan 
environment,  particularly  when 
focusing  on  the  significant  adverse 
impacts  that  NEPA  is  intended  to  help 
decision-makers  avoid  and  mitigate 
against.  Therefore,  a  FONSI  was  issued, 
and  no  environmental  impact  statement 
is  required  for  national  implementation 
of  the  program. 

DATES:  To  ensure  consideration, 
comments  on  the  EA  and  FONSI  must 
be  postmarked  on  or  before  Jime  19, 
2003. 

ADDRESSES:  Comments  must  be  sent  to 
Charles  Whitmore,  Acting  Director, 
Conservation  Operations  Division, 
NRCS,  U.S.  Department  of  Agriculture, 


P.O.  Box  2890,  Room  6034-S, 
Washington,  DC  20013-2890. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  FONSI,  the  Final  EA,  or 
additional  information  on  matters 
related  to  this  Federal  Register  Notice 
can  be  obtained  by  contacting  one  of  the 
folloviring  individuals  at  the  addresses 
and  telephone  numbers  shown  below: 

Mr.  Anthony  Esser,  Environmental 
Quality  Incentives  Program  Manager, 
Conservation  Operations  Division, 
NRCS,  U.S.  Department  of  Agriculture, 
P.O.  Box  2890.  Room  6039-S, 
Washington,  DC  20013-2890, 
Telephone:  (202)  720-1840.  Ms.  Andree 
DuVamey,  National  Environmental 
Specialist,  Ecological  Sciences  Division, 
NRCS,  U.S.  Department  of  Agriculture, 
P.O.  Box  2890,  Room  6158-S, 
Washington,  DC  20013-2890, 
Telephone:  (202)  720-4925. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  Proposed  Action 

The  Environmental  Quality  Incentives 
Program  (EQIP)  is  a  voluntary  program 
providing  technical  and  financial 
assistance  to  agricultural  producers  for 
planning  and  implementing  natural 
resource  conservation  practices  on  their 
farms  and  ranches.  The  purposes  of 
EQIP,  as  amended  by  the  2002  Act.  are 
to  promote  agricultural  production  and 
environmental  quality  as  compatible 
national  goals,  and  to  optimize 
environmental  benefits.  The  need  to 
which  NRCS  is  responding  by  proposing 
action  is  the  need  to  implement  EQIP  as 
amended  by  the  2002  Act  in  a  manner 
that  achieves  the  purposes  for  which 
Congress  authorized  EQIP,  including: 

1 .  Assisting  producers  to  comply  with 
local.  State,  and  national  regulatory 
requirements  concerning  soil,  water, 
and  air  quality;  wildlife  habitat;  and 
surface  and  groundwater  conservation; 

2.  Assisting  producers  to  address 
national,  State,  Tribal,  and  local 
resource  concerns  so  that  there  is  no 
need  for  resource  and  regulatory 
programs; 

3.  Providing  flexible  assistance  to 
producers  to  install  and  maintain 
conservation  practices  that  enhance  soil, 
water,  related  natural  resources 
(including  grazing  lands  and  wetlands), 
and  wildlife,  while  sustaining 
production  of  food  and  fiber;  and 

4.  Assisting  producers  to  make 
beneficial,  cost-effective  changes  to 
cropping  systems,  grazing  management, 
nutrient  management  associated  with 
livestock,  pest  or  irrigation 
management,  or  other  practices  on 
agricultural  land. 
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Alternatives  Analyzed 

The  allocation  of  EQIP  funds  is  the 
only  major  program  decision  made  at 
the  national  level  that  has  an  impact  on 
the  quality  of  the  human  environment 
because  of  the  authority  and  flexibility 
that  must  be  given  to  the  NRCS  State 
Conservationists  to  meet  the  program 
purposes,  and  because  funding  affects 
where  practices  will  be  implemented. 
NRCS  considered  three  alternatives 
describing  ways  to  allocate  EQIP  funds 
to  the  States,  including  allocating  EQIP 
funds  based  on  a  national  allocation 
formula,  allocating  EQIP  funds  in  equal 
amounts  to  all  States,  or  a  no  action 
alternative.  The  2002  Act  authorized  the 
expenditure  of  additional,  separate 
funds  for  promotion  of  ground  and 
surface  water  conservation,  so  a  separate 
set  of  alternatives  addressed  allocation 
of  those  funds,  including  allocating 
Groimd  and  Surface  Water  Conservation 
(GSWC)  funds  based  on  an  annual 
national  evaluation  of  critical  ground 
and  surface  water  conservation  needs, 
allocating  the  GSWC  funds  in  equal 
amounts  to  all  States,  or  a  no  action 
alternative. 

The  EA  describes  potential  impacts 
associated  with  the  alternatives 
described.  The  alternatives  did  not 
directly  result  in  impacts  to  the  quality 
of  the  human  environment,  but  they  do 
have  an  indirect  effect  on  the  geographic 
location  of  acres  treated  by  EQIP  funded 
conservation  practices.  The  discussion 
under  each  alternative  focused  on  the 
effects  that  the  decision  alternatives 
would  have  on  where  conservation 
practices  would  most  likely  be 
implemented.  NRCS  developed  network 
diagrams  depicting  the  chain  of  natural 
resource  effects  resulting  from  the 
application  of  each  practice.  Based  on 
the  analysis,  NRCS  determined  that  the 
use  of  a  national  allocation  formula  best 
ensured  that  funds  were  distributed  in 
a  manner  that  environmental  benefits 
are  optimized,  and  States  and 
Territories  with  the  most  significant 
environmental  and  natural  resource 
concerns  can  effectively  address 
national  conservation  priorities. 

Finding  of  No  Significant  Impact 

Upon  review  of  the  analysis  of 
potential  environmentad  impacts 
associated  with  the  selected 
alternatives,  the  Chief  of  NRCS  found 
that,  from  a  national  perspective,  the 
program  would  not  result  in  a 
significant  impact  on  the  quality  of  the 
human  environment,  particularly  when 
focusing  on  the  significant  adverse 
impacts  that  NEPA  is  intended  to  help 
decision-makers  avoid  and  mitigate 
against.  Because  of  the  potential  to 


affect  one  type  of  resource  while 
improving  the  condition  of  another 
resource,  there  may,  at  times,  be 
minimal  site-specific  adverse 
environmental  effects,  individually  or 
cumulatively.  As  in  the  past 
administration  of  EQIP,  NRCS  will 
continue  to  prepare  documentation  of 
an  environmental  evaluation  on  a  site- 
specific  level,  and  will  consult  with  the 
appropriate  entities  to  avoid,  reduce,  or 
mitigate  adverse  impacts  on  protected 
resources.  NRCS  will  also  comply  with 
requirements  protecting  unique 
geographic  features  and  other  resources, 
as  well  as  policies  protecting  natural 
resources.  To  the  extent  that  other  NRCS 
EQIP  activities  may  result  in  significant 
effects  to  the  quality  of  the  human 
environment,  a  State  or  area-wide  EA  or 
Environmental  Impact  Statement  may 
be  prepared  separately  from  the 
National  EA.  Therefore,  a  FONSI  was 
issued  and  no  environmental  impact 
statement  is  required  to  support 
national  implementation  of  the  program. 

Copies  of  the  EA  and  FONSI  may  be 
reviewed  at  the  following  location: 
Conservation  Operations  Division, 
NRCS,  U.S.  Department  of  Agriculture, 
Room  5227-S,  Washington,  DC  20013- 
2890.  The  documents  may  also  be 
accessed  on  the  Internet,  at  http:// 
www.nrcs.usda.gov/programs/ 
EnvAssess/EQIP/EQIP.html. 

Signed  in  Washington,  DC,  on  May  8,  2003. 

Bruce  I.  Knight, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  03-12526  Filed  5-19-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Funding  Availability  (NOFA) 
Inviting  Applications  for  a  University 
Value-Added  Research  Grant 

agency:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  $300,000  in  fiscal  year 
(FY)  2003  to  fund  a  grant  for  research 
at  a  imiversity  concerning  the  effects  of 
projects  for  value-added  agricultural 
commodities  or  products  on  agricultural 
producers  and  the  commodity  markets. 
Only  qualified  universities  are  eligible 
to  apply.  This  Notice  lists  the 
information  needed  to  submit  an 
application  for  these  funds. 
DATES:  The  deadline  for  receipt  of  an 
application  is  4  p.m.  EST  on  July  29, 
2003.  Comments  regarding  the 


information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  must  be  received  on  or  before  July 
21,2003. 

ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications 
submitted  using  an  express  mail  or 
overnight  courier  service  is:  Marc 
Wannan,  USDA  Rm^l  Business- 
Cooperative  Service,  1400 
Independence  Ave.,  SW.,  Room  4016, 
Washington,  DC  20250;  Telephone: 
(202)  720-8460.  Applications  sent  via 
the  U.S.  Postal  Service  must  be  sent  to 
the  following  address:  Marc  Warman, 
USDA  Rural  Business-Cooperative 
Service,  STOP  3252, 1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-3252. 
Applications  sent  via  email  attachment 
must  be  sent  to  the  following  address: 
marc,  warman@usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Haskell,  Acting  Deputy  Administrator, 
Rural  Business-Cooperative  Service, 
USDA,  Stop  3250,  Room  4016,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-3250,  telephone:  (202)  720- 
8460,  or  email:  james.haskeU@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

The  research  funded  by  this  grant 
relates  to  a  program  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  Program 
under  the  assigned  number  10.352 
(Value-Added  Grants).  This  program  is 
not  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  Notice 
have  received  temporary  emergency 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  imder  Control 
Number  0570-0046.  However,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  RBS  will  seek 
standard  OMB  approval  of  the  reporting 
requirements  contained  in  this  Notice 
and  hereby  opens  a  60-day  public 
comment  period. 

Title:  Value-Added  University 
Research  Grant. 

Type  of  Request:  New  Collection. 

Abstract:  This  program  will  be 
administered  by  Cooperative  Services 
within  the  Rural  Business-Cooperative 
Service.  The  Farm  Security  and  Rural 
havestmeiit  Act  of  2002  (Pub.  L.  107- 
171,  signed  May  13,  2002)  authorized 
the  Secretary  of  the  U.S.  Department  of 
Agricultiu^  (USDA)  to  award  a  grant  to 
support  research  at  a  university 
concerning  the  effects  of  projects  for 
value-added  agricultural  commodities 
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or  products  on  agricultural  producers 
and  the  conmiodity  markets. 

This  is  a  competitive  grant  program; 
it  does  not  have  a  matching  funds 
requirement.  The  Notice  Inviting 
Applications  sets  forth  the  policies  and 
procedures  associated  with  the  grant 
application  and  evaluation  procedures 
and  ongoing  administration 
requirements  for  the  grant  award.  The 
paperwork  burden  associated  with  the 
application  process  and  ongoing 
reporting  is  included  in  this  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  17.7  hours  per 
response. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Number  of  Responses  per 
Respondent:  1.8. 

Estimated  Number  of  Responses:  27. 

'  Estimate  of  Total  Annual  Burden  on 
Respondents:  A78.5  hours.   ■ 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division  at  (202)  692-0039. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  RBS' 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Tracy 
Givelekian,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0742.  All 
responses  to  this  notice  will  be 
siuiunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Program  Administration 

The  program  is  administered  by  the 
Office  of  Cooperative  Services  within 
the  Agency. 


Background 

Section  6402  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171)  (2002  Farm  Bill)  authorized  a 
new  grant  initiative  to  establish  up  to  1 5 
agriculture  innovation  demonstration 
centers  (Agriculture  Innovation  Centers 
or  AICs)  with  the  intent  of  fostering  the 
ability  of  agricultural  producers  to  reap 
the  benefits  of  producing  and  marketing 
value-added  products.  Section  6402(g) 
also  provided  that  the  Secretary  shall 
use  $300,000  of  the  funds  made 
available  for  that  section  to  support 
research  into  the  effects  of  value-added 
projects  on  agricultural  products  and 
commodity  markets.  This  Notice  relates 
to  the  $300,000  research  grant 
authorized  in  section  6402(g). 

Definitions 

Agency — Rural  Business-Cooperative 
Service  (RBS),  an  cigency  of  the  United 
States  Department  of  Agriculture 
(USDA),  or  its  successor  agency. 

Cooperative  Services — The  office 
within  RBS,  and  its  successor 
organization,  that  administers  programs 
authorized  by  the  Cooperative 
Marketing  Act  of  1926  (7  U.S.C.  451  et 
seq.)  and  such  other  programs  so 
identified  in  USDA  regulations. 

Fixed  equipment — Tangible  personal 
property  used  in  trade  or  business  that 
would  ordinarily  be  subject  to 
depreciation  under  the  Internal  Revenue 
Code,  including  processing  equipment, 
but  not  including  property  for 
equipping  and  furnishing  offices  such  as 
computers;  office  equipment,  desks  or 
file  cabinets. 

Independent  Producers — ^Agricultural 
producers,  to  include  individuals,  for 
profit  and  not  for  profit  corporations, 
LLCs,  partnerships  or  LLPs,  when  these 
entities  are  solely  owned  or  controlled 
by  producers  who  do  not  produce  the 
agricultural  product  under  contract  or 
joint  ownership  with  any  other 
organization.  An  independent  producer 
can  also  be  a  steering  committee 
composed  of  independent  agricultural 
producers  in  the  process  of  organizing 
an  association  to  operate  a  value-added 
venture  that  is  owned  and  controlled  by 
the  independent  producers  supplying 
agricultural  products  to  the  market. 

National  Office — ^The  Agency  office  at 
USDA  headquarters  in  Washington,  DC. 

Nonprofit  institution — Any 
organization  or  institution,  including  an 
accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  may  inm-e  to  the  benefit  of  any 
private  shareholder  or  individual. 

Product  segregation — Physical 
separation  of  a  product  or  commodity 
from  similar  products.  Physical 


separation  requires  a  barrier  to  prevent 
mixing  with  the  similar  product. 

Public  body — Any  state,  coimty,  city, 
towTiship,  incorporated  town  or  village, 
borough,  authority,  district,  economic 
development  authority,  or  Indian  tribe 
on  federal  or  state  reservations  or  other 
federally  recognized  Indian  tribe  in 
rural  areas. 

Rural  and  rural  area — Includes  all  the 
territory  of  a  state  that  is  not  within  the 
outer  boimdary  of  any  city  or  town 
having  a  population  of  50,000  or  more 
and  the  urbanized  area  contiguous  and 
adjacent  to  such  city  or  town,  as  defined 
by  the  U.S.  Bureau  of  the  Census  using 
the  latest' decennial  census  of  the  United 
States. 

Rural  Development — A  mission  area 
within  the  USDA  consisting  of  the 
Office  of  the  Under  Secretary,  the  Office 
of  Commimity  Development,  the  Riural 
Business-Cooperative  Service,  the  Rural 
Housing  Service  and  the  Rural  Utilities 
Service  and  their  successors. 

State — Includes  each  of  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and,  as  may  be  determined  by 
the  Secretary  to  be  feasible,  appropriate 
and  lawful,  the  Freely  Associated  States 
and  the  Federated  States  of  Micronesia. 

State  Office— USDA  State  Rural 
Development  offices  for  the  applicable 
states. 

Value-Added — ^The  incremental  value 
that  is  realized  by  the  producer  from  an 
agricultural  commodity  or  product  as 
the  result  of  (1)  a  change  in  its  physical 
state,  (2)  differentiated  prroduction  or 
marketing,  as  demonstrated  in  a 
business  plan,  or  (3)  product 
segregation.  Also,  the  economic  benefit 
realized  from  the  production  of  farm  or 
ranch-based  renewable  energy. 
Incremental  value  may  be  reaJized  by 
the  producer  as  a  result  of  either  an 
increase  in  value  to  buyers  or  the 
expansion  of  the  overall  market  for  the 
product.  Examples  include  milling 
wheat  into  flour,  slaughtering  livestock 
or  poultry,  making  strawberries  into 
jam,  the  marketing  of  organic  products, 
an  identity-preserved  marketing  system, 
and  collecting  and  converting  methane 
from  animal  waste  to  generate  energy. 
Identity-preserved  marketing  systems 
include  labeling  that  identifies  how  the 
product  was  produced  and  by  whom. 

Eligibility  Requirements 

1.  The  applicant  must  be  an 
accredited  vmiversity. 

2.  The  applicant  must  have  the 
capacity,  including  a  well  developed 
econometric  model  or  the  equivalent,  to 
conduct  the  study. 
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3.  The  applicant  must  have  a 
demonstrated  record  of  conducting  the 
type  of  study  to  be  funded. 

4.  The  apphcant  must  demonstrate 
that  studies  proffered  under  item  (3) 
above  have  been  subjected  to  peer 
review  and  the  peer  reviews  found  the 
studies  to  be  credible. 

5.  A  university  may  participate  in 
more  than  one  application. 

6.  The  description  of  the  research 
proposed  to  be  done  using  grant  funds 
must  conform  to  the  eligible  uses  for  the 
funds. 

7.  An  outstanding  judgment  obtained 
against  an  applicant  by  the  United 
States  in  a  Federal  Court  (other  than  in 
the  United  States  Tax  Court),  which  has 
been  recorded,  shall  cause  the  applicant 
to  be  ineligible  to  receive  a  grant  award. 

Uses  of  Grant  Funds 

Grant  funds  are  to  be  used  to  perform 
a  study  of  the  effects  of  projects  for 
value-added  agricultural  commodities 
or  products  on  agricultural  producers 
and  the  commodity  markets.  The 
universe  of  projects  studied  shall 
include,  but  is  not  necessarily  limited 
to,  value-added  projects  funded  by 
USDA  pursuant  to  section  231  of  the 
Agricultiiral  Risk  Protection  Act  of  2000 
(7  U.S.C.  1621  note). 

1 .  The  study  must  systematically 
examine,  using  linked,  long-term,  global 
projections  of  the  agricultural  sector,  the 
potential  effects  of  the  value-added 
projects  identified  by  the  study  on  (a) 
the  demand  for  agricultural 
commodities,  (b)  market  prices,  (c)  farm 
income  and  (d)  Federal  outlays  on 
commodity  programs.  The  study  must 
include  an  assessment  of  the 
effectiveness  of  the  agricultural 
innovation  centers  funded  pursuant  to 
section  6402  of  the  2002  Farm  Bill. 

2.  Grant  funds  may  be  used  to  assess 
the  performance  of  USDA  value-added 
program  grant  recipients,  induding 
agricultural  innovation  centers  as  part  of 
the  study. 

3.  Grant  funds  may  be  used  to  assess 
the  requirements  imposed  by  USDA  on 
agricultural  innovation  centers  to 
determine  which  have  the  effect  of 
maximizing  the  positive  effects  of  the 
services  provided  by  these  centers  on  (a) 
the  demand  for  agricultiu-al 
commodities,  (b)  market  prices,  (c)  farm 
income  and  (d)  Federal  outlays  on 
commodity  programs. 

4.  Grant  funds  may  be  used  to 
subcontract  component  parts  of  the 
study  with  prior  USDA  written 
approval. 

5.  Grant  funds  may  be  used  to  develop 
data  series  directly  related  to  the 
research  effort,  where  such  data  are  not 
otherwise  available. 


Ineligible  Uses  of  Grant  Funds 

1 .  Developing  computer  applications 
for  performing  the  study,  other  than 
minor  modifications  to  a  fully 
operational  model  or  software 
application.  "Minor  modifications"  may 
not,  in  the  aggregate,  exceed  5  percent 
of  the  total  grant  award. 

2.  Construction  (in  any  form). 

3.  Improvement,  refurbishment  or 
renovation  of  the  grantee's  research, 
education  or  extension  space. 

4.  Planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  buildings 
or  facilities. 

5.  Repair  or  maintenance  of  privately 
owned  vehicles. 

6.  Purchase  of  real  estate. 

7.  Paying  obligations  incurred  before 
the  date  of  grant  approval  or  after  the 
end  of  the  grant  period. 

8.  General  operating  costs  other  than 
the  allowed  indirect  cost  rate. 

9.  Any  other  piu"pose  prohibited  in  7 
CFR  parts  3015  and  3019,  as  applicable. 

Program  Restrictions 

Grant  funds  are  to  be  used  only  to 
perform  the  research  effort.  All  travel 
using  Federal  funds  must  be  directly 
related  to  the  research  effort  as 
described  in  the  applicable  grant 
agreement.  Use  of  Federal  funds  for 
attendance  at  non-related  meetings  must 
have  prior  written  approval  by  USDA. 
Travel  and  per  diem  expenses  will  not 
exceed  those  paid  to  federal  agency 
employees.  Rates  are  based  upon 
location.  Rate  information  can  be 
accessed  on  the  Internet  at  http:// 
poIicyworks.gov/perdiem.  Recipients 
will  be  restricted  to  traveling  coach 
class  on  common  carrier  airlines.  Meals 
and  incidental  expenses  will  be 
reimbursed  at  a  rate  not  to  exceed  that 
used  by  federal  agency  employees. 
Mileage  and  gas  reimbursement  will  be 
at  a  rate  not  to  exceed  that  used  by 
federal  agency  employees. 

Grant  Award  Selection  Process 

1.  Initial  Screening.  The  Agency  will 
screen  each  application  to  determine 
eligibility  during  the  period 
iiiunediately  following  the  application 
deadline. 

2.  Rating  and  Ranking.  Applications 
will  be  rated  and  ranked  by  a  review 
panel  based  on  the  "Evaluation  Criteria 
and  Weights"  contained  in  this  Notice. 
If  there  are  tied  scores  after  the 
applications  have  been  rated  and 
ranked,  the  tie  will  be  resolved  by 
reviewing  the  scores  for  "Nature  of  the 
Proposed  Research"  and  the  applicant 
with  the  highest  score  in  that  category 
will  receive  a  higher  ranking.  If  the 
scores  for  "Nature  of  the  Proposed 


Research"  are  the  same,  the  scores  will 
be  compared  for  the  next  criterion,  in 
sequential  order,  until  one  highest  score 
can  be  determined. 

Evaluation  Criteria  and  Weights 

1 .  Nature  of  the  Proposed  Research 
(Maximum  35  points) 

The  description  of  the  proposed 
research  must  be  detailed  and  should 
include  an  explanation  of  how  the 
applicant  will  systematically  examine, 
using  linked,  long-term,  global 
projections  of  the  agricultural  sector,  the 
effects  of  value-added  projects  on  the 
following:  (a)  Demand  for  agricultural 
commodities,  (b)  market  prices,  (c)  farm 
income,  and  (d)  Federal  outlays  on 
commodity  programs.  Proposals 
substantively  addressing  all  four  areas 
will  score  higher  than  proposals  that  do 
not.  Any  econometric  model  used  for 
the  examination  must  be  explained  with 
an  emphasis  on  how  the  model  has  been 
developed,  the  key  assumptions 
incorporated  within  the  model,  how  the 
model  is  used,  any  peer  review  of  the 
model,  and  how  the  applicant  has  used 
the  model  to  date,  with  an  evaluation  of 
its  effectiveness.  Proposals 
demonstrating  solidly  developed 
models  designed  for  agricultiiral 
analysis  that  have  been  peer  reviewed 
and  used  for  analysis  similar  to  the 
proposal  will  receive  more  points  than 
proposals  discussing  untried  models. 
The  description  should  also  include 
what  data  will  be  used  and  how  it  was 
or  will  be  gathered.  Proposals 
demonstrating  that  the  applicant  already 
has  access  to  the  data  will  score  higher 
thaii  proposals  indicating  that  the  data 
needs  to  be  gathered.  Proposals 
demonstrating  good  quality  control 
methods  for  data  collection  will  score 
higher  than  those  proposals  lacking  in 
quality  control  methods  for  data 
collection. 

2.  Qualifications  of  the  Researchers 
(Maximum  20  points) 

The  qualifications  of  the  researchers 
who  will  be  involved  with  the  proposed 
research  must  reflect  an  ability  to 
perform  the  study.  High  education 
levels  and  experience  in  conducting 
agricultural  or  value-added  research 
will  receive  more  points  than  economic 
research  not  related  to  agriculture. 
Publications  of  work  in  the  value-added 
and  agricultural  fields  will  receive  more 
points  than  publications  not  so  related. 
For  each  of  these  research  efforts  and 
publications,  points  will  be  awarded  for 
evidence  that  the  research  was  favorably 
reviewed  by  scholastic  peers  as 
evidenced  by  citations  to  this  research 
in  peer  research  publications.  Those 
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who  can  demonstrate  favorable  peer 
reviews  of  research  in  value-added 
agriculture  will  receive  more  points 
than  positively  reviewed  research  in 
other  areas. 

3.  Work  Plan/Budget  (Maximum  20 
points) 

The  work  plan  and  budget  will  be 
reviewed  for  specificity,  realistic 
timetables  and  detail.  Logical,  realistic, 
and  economically  efficient  plans  and 
budgets  will  result  in  higher  scores. 

4.  Measuring  Effectiveness  of  Value- 
Added  Projects  (Maximum  25  points) 

Proposals  that  address  performance 
measures  applicable  to  a  wide  range  of 
value-added  products  and  for  various 
stages  of  producer  organizational 
development,  will  receive  more  points 
than  those  with  a  more  narrow  range  of 
applicability.  Also,  those  proposals  that 
can  effectively  demonstrate  that 
performance  measures  contain 
predictive  success  or  failure  thresholds 
will  receive  higher  scores. 

Deliverables 

llnterim  and  final  project  deliverables, 
inclusive  of  supporting  documentation, 
are  due  in  the  form  and  on  the  due  dates 
as  specified  in  the  applicable  grant 
agreement. 

Grant  Amounts 

USDA  reserves  the  right  to  make  a 
single  grant  award  or  multiple  smaller 
awards.  In  the  event  an  applicant  is 
awarded  a  grant  that  is  less  than  the 
amount  requested,  the  applicant  will  be 
required  to  modify  its  application  to 
conform  to  the  reduced  amount  before 
execution  of  the  grant  agreement.  The 
Agency  reserves  the  right  to  reduce  or 
de-obligate  the  award  if  acceptable 
modifications  are  not  submitted  by  th&- 
awardee  within  15  working  days  from 
the  date  the  request  for  modification  is 
made.  Any  modifications  must  be 
within  the  scope  of  the  original 
application. 

Other  Considerations 

1.  Environmental  review.  Any  grant 
made  by  the  Agency  is  subject  to  the 
requirements  of  7  CFR  part  1940, 
subpart  G  or  its  successor  regulation. 
Some  applications  may  be  generally 
excluded  from  the  environmental 
review  process  by  7  CFR  1940.333. 
Applicants  for  grant  funds  must 
consider  and  document  within  their 
plans  the  important  environmental 
factors  and  the  potential  environmental 
impacts  of  the  activity  proposed  in  the 
grant  application. 

2.  Civil  rights.  Any  grant  made  is 
subject  to  the  requirements  of  title  VI  of 


the  Civil  Rights  Act  of  1964.  which 
prohibits  discrimination  on  the  basis  of 
race,  color  and  national  origin  as 
outlined  in  7  CFR  part  1901,  subpart  E. 
Ln  addition,  any  grant  made  under  this 
subpart  is  subject  to  the  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  disability; 
the  requirements  of  the  Age 
Discrimination  Act  of  1975,  which 
prohibits  discrimination  on  the  basis  of 
age;  and  titles  11  and  IH  of  the  Americans 
with  Disabilities  Act,  which  prohibits 
discrimination  on  the  basis  of  disability 
in  places  of  public  accommodations. 
This  program  will  also  be  administered 
in  accordance  with  7  CFR  part  15, 
subpart  A  and  all  other  applicable  Civil 
Rights  laws. 

3.  Other  USDA  regulations.  This  grant 
program  is  subject  to  the  provisions  of 
the  following  regulations,  as  applicable: 
(a)  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations,  (b)  7  CFR  part 
3017,  Govemmentwide  Debarment  and 
Suspension  (nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  (c)  7  CFR 
part  3018,  New  Restrictions  on 
Lobbying,  and  (d)  7  CFR  part  3019, 
Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  High^  Education, 
Hospitals  and  other  Nonprofit 
Organizations. 

4.  Audit  requirements.  Any  grantee 
must  comply  with  the  audit 
requirements  of  7  CFR  part  3052.  The 
audit  requirements  apply  to  the  years  in 
which  grant  funds  are  received  and  • 
years  in  which  work  is  accomplished 
using  grant  funds. 

Grant  Closing 

1.  Letter  of  conditions.  The  Agency 
will  notify  an  approved  applicant  in 
writing,  setting  out  the  conditions  under 
which  the  grant  will  be  made. 

2.  Applicant's  intent  to  meet 
conditions.  Upon  reviewing  the 
conditions  and  requirements  in  the 
letter  of  conditions,  the  applicant  must 
complete,  sign  and  return  the  Agency's 
"Letter  of  Intent  To  Meet  Conditions," 
or.  if  certain  conditions  cannot  be  met, 
the  applicant  may  propose  alternate 
conditions  to  the  Agency.  The  Agency 
must  concm-  with  any  changes  proposed 
to  the  letter  of  conditions  by  the 
applicant  before  the  application  will  be 
further  processed. 

3.  Grant  agreement.  The  grantee  must 
enter  into  a  grant  agreement  with  USDA 
in  form  and  substance  similar  to  the 
form  of  agreement  as  published  at  the 
end  of  this  NOFA  prior  to  the  advance 
of  funds. 


Award  Requirements 

Any  approved  applicant  will  be 
required  to  do  the  following: 

1.  Execute  a  "Request  for  Obligation 
of  Funds".  The  following  statement  will 
be  entered  in  the  comment  section  of 
the  Request  for  Obligation  of  Funds,  and 
must  be  signed  by  the  grantee: 

''The  grantee  certifies  that  it  is  in 
compliance  with  and  will  continue  to 
comply  with  all  applicable  laws, 
regulations.  Executive  Orders  and  other 
generally  applicable  requirements, 
including  those  contained  in  7  CFR 
parts  3015.  3017,  3018,  3019  and  3052 
in  effect  on  the  date  of  grant  approval, 
and  the  approved  Letter  of  Conditions." 

2.  Use  SF-270  "Request  for  Advance 
or  Reimbursement"  to  request  advances 
or  reimbursements,  as  applicable,  but 
not  more  frequently  than  once  a  month. 
(This  form  can  be  downloaded  from  the 
following  Web  site:  http:// 

www.  whitehouse.gov/omb/grants/ 
sf270.pdf); 

3.  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency; 

4.  Collect  and  maintain  data  on  race, 
sex  and  national  origin  of  the 
beneficiaries  of  the  project. 

Reporting  Requirements 

Grantee  must  submit  the  following  to 
the  Agency; 

1.  A  "Financial  Status  Report"  listing 
expenditures  according  to  agreed  upon 
budget  categories,  on  a  semi-aimual 
basis.  Reporting  periods  end  each  March 
31  and  September  30.  Reports  are  due 
30  days  after  the  reporting  period  ends. 

2.  Semi-aimual  performance  reports 
that  compare  accomplishments  to  the 
milestones  stated  in  the  proposal. 
Identify  all  tasks  completed  to  date  and 
provide  documentation  supporting  the 
reported  results.  If  the  original  schedule 
provided  in  the  work  plan  for  interim 
and  final  project  deliverables  is  not 
being  met,  the  report  should  discuss  the 
problems  or  delays  that  may  affect 
completion  of  the  study.  Objectives  for 
the  next  reporting  period  should  be 
listed.  Compliance  with  any  special 
condition  on  the  use  of  award  funds 
should  be  discussed.  Reporting  periods 
end  each  March  31  and  September  30. 
Reports  are  due  30  days  after  the 
reporting  period  ends. 

Grant  Servicing 

The  grant  will  be  serviced  in 
accordance  with  7  CFR  parts  1951,  3015 
and  3019.  Grantee  will  permit  periodic 
inspection  of  the  program  operations  by 
a  representative  of  the  Agency.  All  non- 
confidential information  resulting  from 
the  Grantee's  activities  shall  be  made 
available  to  the  general  public  on  an 
equal  basis. 
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Performance  Reviews 

1.  USD  A  will  provide  for  peer  review 
of  the  deliverables  in  the  grant 
agreement. 

2.  USD  A  may  elect  to  suspend  or 
terminate  a  grant  in  all  or  part  if  USDA 
determines  (a)  that  the  grantee  or 
subcontractor  has  demonstrated 
insufficient  progress  in  complying  with 
the  terms  of  the  grant  agreement,  or  (b) 
such  other  cause  as  USDA  identifies  in 
writing  to  the  grantee  (including  but  not 
limited  to  the  use  of  federal  grant  funds 
for  ineligible  purposes). 

Grant  Disbursement 

The  Agency  will  determine,  based  on 
7  CFR  parts  3015  and  3019,  as 
applicable,  whether  disbursement  of  a 
grant  will  be  by  advance  or 
reimbursement. 

Contents  of  Application  Package 

A  complete  application  for  a  value- 
added  research  grant  must  include  the 
following: 

1.  A  siunmary  page  listing  the 
following  items.  This  information 
should  be  double-spaced  between  items 
and  not  in  narrative  form. 

(a)  Name  of  applicant. 

(b)  Address  of  applicant. 

(c)  Telephone  niunber  of  applicant. 

(d)  Contact  person  name,  telephone 
number  and  email  address. 

(e)  Fax  number  of  applicant. 

(f)  Name  of  eligible  university  (if 
different  from  applicant). 

(g)  County  where  eligible  university  is 
located. 

(h)  Congressional  district  niunber 
where  applicant  is  located, 
(i)  Amount  of  grant  request. 

2.  A  detailed  Table  of  Contents 
containing  page  numbers  for  each 
component  of  the  application. 

3.  A  simunary  of  the  research  to  be 
performed,  no  longer  than  five  pages, 
which  must  include  the  following  items. 

(a)  The  universe  of  value-added 
activities  to  be  studied. 

(b)  The  natiue  and  quality  of  the  data 
to  be  used  in  the  study. 

(c)  The  method  by  which  the  value 
added  producer  grant  and  agricultural 
innovation  center  programs  funded  by 
USDA  will  be  evaluated  and 
incorporated  into  the  overall  study. 

(d)  The  proposed  form  of  output  of 
the  results  of  the  study. 

4.  Organizational  documents 
confirming  the  accreditation  of  the 
eligible  university. 

5.  Eligibility.  The  application  must 
include  a  detailed  discussion  of  how  the 
applicant  meets  each  of  the  eligibility 
requirements. 

6.  Evaluation  Criteria.  Address  each  of 
the  evaluation  criteria  specifically  and 


individually  by  category  in  narrative 
form. 

(a)  Nature  of  the  Proposed  Research. 
Describe  the  proposed  research  in 
detail.  The  description  should  include 
an  explanation  of  how  the  applicant 
will  systematically  examine,  using 
linked,  long-term,  global  projections  of 
the  agricultural  sector,  the  potential 
effects  of  value-added  projects  on  the 
following:  (i)  Demand  for  agricultural 
commodities,  (ii)  market  prices,  (iii) 
farm  income,  and  (iv)  Federal  outlays  on 
commodity  programs.  Any  econometric 
model  used  for  the  examination  must  be 
explained  with  an  emphasis  on  how  the 
model  has  been  developed,  its  intended 
use,  any  peer  review  of  the  model,  and 
how  the  applicant  has  used  the  model 
to  date,  with  an  evaluation  of  its 
effectiveness.  The  description  should 
also  include  what  data  will  be  used  and 
how  it  was  or  will  be  gathered, 
including  measures  to  be  taken  to 
ensure  quality  control  in  data  collection. 

(b)  Qualifications  of  the  Researchers. 
Describe  the  qualifications  of  the 
researchers  who  will  be  involved  with 
the  proposed  research.  Discuss 
education  levels  and  experience  levels 
of  the  researchers  with  an  emphasis  on 
any  prior  experience  conducting 
agricultural  or  value-added  research. 
Also  describe  any  research  efforts  and 
publications  completed  by  the 
researchers. 

(c)  Work  Plan/Budget.  The  budget 
must  present  a  detailed  line  item 
breakdown  of  estimated  costs  associated 
with  the  proposed  research  and  allocate 
these  costs  to  each  of  the  tasks  to  be 
undertaken.  The  work  plan  must 
present  the  order  the  tasks  will  be 
undertaken  and  the  estimated  time  for 
completing  each  task.  Categories  such  as 
salaries,  administrative,  other  and 
indirect  costs  must  be  clearly  identified 
for  each  task  and  each  task  must  be 
clearly  defined  and  described  in  detail. 
Include  supporting  documentation  for 
each  category. 

(d)  Measuring  Effectiveness  of  Value- 
Added  Projects.  Describe  appropriate 
performance  measures  that  tiie 
applicant  believes  should  be  used  to 
evaluate  the  success  of  value-added 
activities  in  agriculture.  Suggested 
measures  should  evaluate  both  outputs 
and  outcomes  of  producer  value-added 
activities  and  be  easily  and  objectively 
measured. 

7.  Proposed  criteria  to  be  used  for 
performance  evaluation.  The  Agency 
seeks  applicant  input  for  performance 
criteria  to  be  utilized  in  developing  the 
grant  agreement.  The  performance 
criteria  suggested  by  the  applicant  are 
not  binding  on  the  Agency. 


8.  Identify  and  report  any  association 
or  relationship  with  Rural  Development 
employees. 

9.  Required  forms.  The  following 
forms  must  be  completed,  signed  and 
submitted  as  part  of  the  application 
package. 

(a)  SF-424,  "Application  for  Federal 
Assistance."  Do  not  submit  Form  SF- 
424A,  "Budget  Information."  A  separate 
line  item  budget  should  be  presented  as 
described  in  item  6(c)  of  this  section 
listing  the  contents  of  the  application 
package.  All  costs  must  be  categorized 
as  either  eligible  or  ineligible. 

(b)  SF-424B,  "Assm-ances — Non- 
Construction  Programs." 

(c)  Form  AD-1G47,  "Certification 
Regarding  Debarment,  Suspension  and 
other  Responsibility  Matters — Primary 
Covered  Transactions." 

(d)  Form  AD-1049,  "Certification 
Regarding  Drug-Pree  Workplace 
Requirements." 

(e)  Form  RD  400-1,  "Equal 
Opportunity  Agreement." 

(f)  Form  RD  400-4,  "Assurance 
Agreement." 

(g)  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  if  applicable;  otherwise,  a 
Certification  of  Non-Lobbying  Activities 
in  a  form  satisfactory  to  the  Agency. 

The  required  application  forms  and 
certifications  can  be  downloaded  from 
the  following  Web  site:  http:// 
www.rurdev.  usda.gov/rhs/rcdi/ 
rcdiJorms.htm. 

Form  of  Submission 

Applicants  and  grant  awardee  are 
encoiuaged,  but  not  required,  to  submit 
applications  and  reports  in  electronic 
form.  A  complete,  original  application 
may  be  electronically  sent  as  an  e-mail 
attachment  to  marc.warman@usda.gov. 
If  applications  are  submitted 
electronically,  a  signature  page  must  be 
submitted  via  facsimile  to  the  attention 
of  Marc  Warman  at  (202)  720-4641  or  in 
hard  copy  to  Marc  Warman  at  the 
address  provided  at  the  beginning  of 
this  Notice.  Alternatively,  an  original 
application  package  plus  two  paper 
copies  may  be  submitted  to  the 
addresses  provided  at  the  beginning  of 
this  Notice. 

Dated:  May  10,  2003. 
Thomas  C.  Dorr, 

Undersecretary,  Rural  Development. 

University  Value-Added  Research  Grant 
Agreement 

This  grant  agreement  (Agreement)  dated 
,  is  a  contract  for  receipt  of  grant  funds 


pursuant  to  section  6402(g)  of  the  Farm 
Security  and  Rural  Investment  Act  of  2002 
(2002  Farm  Bill)  (7  U.S.C.  1621  note).  These 
requirements  do  not  supercede  the  applicable 
requirements  for  receipt  of  Federal  funds 
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slated  in  7  CFR  parts  3015,  "Uniform  Federal 
Assistance  Regulations"  or  3019,  "Uniform 
Administrative  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Nonprofit 
Qqganizations." 

4  Between (Grantee)  and 
e  United  States  of  America  acting  through 
the  Rural  Business-Cooperative  Service 
(RES),  Department  of  Agriculture,  (Grantor). 
Witnesseth : 

I  All  references  herein  to  "Value-Added 
Research"  refer  to  the  proposal  submitted  by 
G^'antee  and  approved  by  Grantor  for 
evaluating  the  effects  of  projects  for  value- 
added  agricultural  commodities  or  products 
on  agricultural  producers  and  the  commodity 
markets  which  is  attached  as  Exhibit  A.  The 
principal  amount  of  the  grant  is  $300,000 
(Grant  Funds). 

I  Whereas 

4 Grantee  has  proposed  to  conduct  the 
search  described  in  the  proposal  as 
approved  by  Grantor; 

I  Grantee  is  an  accredited  university  for 
purposes  of  granting  undergraduate  and 
graduate  degrees; 

:  The  Grantee  is  able  to  finance  or  directly 
fund  any  amounts  as  may  be  necessary  to 
supplement  Grant  Funds  in  order  to  ensure 
thqt  sufficient  funds  are  available  for  the 
Value-Added  Research; 

j  Grantee  has  provided  a  total  budget  and 
f4nding  schedule,  acceptable  to  the  Grantor, 
for  how  the  Grant  Funds  and  other  funds  (if 
applicable)  are  to  be  spent  which  is  attached 
as  Exhibit  B; 

The  Grantor  has  agreed  to  give  the  Grantee 
tlie  Grant  Funds,  subject  to  the  terms  and 
conditions  established  by  the  Grantor. 
Provided,  however,  that  any  Grant  Funds 
actually  advanced  and  not  needed  for  grant 
purposes  shall  be  returned  immediately  to 
the  Grantor.  The  Grantor  may  terminate  the 
grant  in  whole,  or  in  part,  at  any  time, 
whenever  it  is  determined  that  the  Grantee 
has  failed  to  comply  with  the  conditions  of 
this  Agreement,  including  satisfactory 
performance  reviews,  or  the  applicable 
regulation(s)  and  applicable  Notice  of 
Flmding  Availability  (NOFA). 

I  As  a  condition  of  this  Agreement,  the 
Gk^ntee  assures  and  certifies  that  it  is  in 
compliance  with  and  will  comply  in  the 
cburse  of  the  Agreement  with  all  applicable 
laws,  regulations,  Executive  Orders  and  other 
generally  applicable  requirements,  including 
those  contained  in  7  CFR  3015.205(b)  and  the 
NOFA,  or  referenced  therein,  and  that  are 
hereby  incorporated  into  this  agreement  by 

jference  and  such  other  statutory  provisions 

I  are  specifically  contained  herein. 

jNow,  therefore,  in  consideration  of  said 

jant,  Grantee  agrees  to: 

A.  Cause  said  Value-Added  Research  to  be 
pnducted,  within  one  year  of  the  date  of  this 

Agreement,  within  the  total  sums,  including 
Grant  Funds,  available  to  the  Grantee. 

B.  Provide  periodic  reports  to  the  Grantor 
and  respond  promptly  and  completely  to 
requests  for  status  updates  on  the  Value- 
Added  Research  by  a  representative  of  the 
Grantor.  The  reports  to  be  provided  in  form 
and  substance  satisfactory  to  the  Grantor  are 
as  follows: 

1.  A  "Financial  Status  Report"  listing 
63  ipenditures  according  to  agreed  upon 


budget  categories,  on  a  semi-annual  basis. 
Reporting  periods  end  each  March  31  and 
September  30.  Financial  Status  Reports  are 
due  30  days  after  the  reporting  period  ends. 

2.  A  "Performance"  report  that  compares 
accomplishments  to  the  objectives  stated  in 
the  proposal.  This  report  will  identify  all 
tasks  completed  to  date  and  include 
documentation  supporting  the  reported 
results.  If  the  original  schedule  agreed  to  by 
the  Grantor  is  not  being  met,  this  report  will 
discuss  the  problems  or  delays,  explain  why 
the  original  objectives  were  not  met  and 
establish  the  objectives  for  the  next  reporting 
period.  Reporting  periods  end  each  March  31 
and  September  30.  Performance  reports  are 
due  30  days  after  the  reporting  period  ends. 

These  reports  are  to  be  submitted  in  an 
electronic  form  acceptable  to  the  Grantor  at 
the  following  address: 
marc,  warman@usda.gov. 

At  the  option  of  the  Grantee,  reports  may 
be  submitted  in  hard  copy  (one  copy)  to  the 
following  address: 

Marc  Warman,  Program  Leader,  USDA 
Rural  Business-Cooperative  Service,  Stop 
3252,  Room  4016, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-3252. 
Telephone  (for  courier  deliveries):  (202)  690- 
1431. 

Grantor  may  change  the  name  and  address 
for  report  submissions  upon  wTitten  notice  to 
Grantee. 

C.  Provide  the  following  deliverables  on 
the  dates  specified: 

1.  Preliminary  impact  study  of  value-added 
activities  other  than  the  value  added 
producer  grant  and  agricultural  innovation 
center  programs  funded  by  USDA  no  later 
than  6  months  from  date  of  Agreement.  This 
deliverable  should  discuss  what  the 
experience  of  other  value-added  efforts 
suggests  can  be  incorporated  in  USDA's 
implementation  of  the  value  added  producer 
grant  and  agricultural  innovation  center  in 
order  to  maximize  the  benefits  of  these  value- 
added  programs  to  agricultural  producers 
and  commodity  markets. 

(a)  This  deliverable  should  report  what 
have  been  the  most  challenging  or 
unexpected  aspects  of  developing  value- 
added  businesses  with  respect  to  agricultural 
products  and  commodities. 

(b)  This  deliverable  should  also  report 
what  other  value-added  project  participants 
would,  if  they  had  the  opportunity,  have 
done  differently. 

2.  First  year  evaluation  reports  for  the 
value  added  producer  grant  and  agricultural 
innovation  center  programs  funded  by  USDA 
no  later  than  1  year  £-om  date  of  the  last  grant 
award  for  the  applicable  program  obligated  in 
fiscal  year  2003.  A  separate  evaluation  report 
for  each  program  will  be  prepared. 

The  evaluation  report  on  the  value-added 
producer  grant  should  include  a  brief 
assessment  of  each  project,  a  conclusion  as 
to  whether  the  project  was  successful,  a 
quantitative  assessment  of  the  benefit 
realized  by  the  grant  recipient  as  a  result  of 
the  project  to  date  and  a  quantitative 
assessment  of  the  benefit  that  may  reasonably 
be  expected  to  accrue  to  the  grant  recipient 
as  a  result  of  the  project. 

The  evaluation  report  on  the  agricultural 
innovation  center  program  should  include  an 


assessment  of  the  number  of  agricultural 
producers  that  received  services,  a 
breakdown  of  servidfes  provided  (expressed 
by  hours  per  type  of  service),  areas  of  needed 
improvement  and  a  quantitative  assessment 
of  benefits  directly  realized  as  a  result  of 
services  provided  by  each  center. 

Each  report  generated  for  this  deliverable 
should: 

(a)  Report  what  have  been  the  most 
challenging  or  unexpected  aspects  of 
developing  value-added  businesses  with 
respect  to  agricultural  products  and 
commodities. 

(b)  Report  what  the  value-added  project 
participants  would,  if  they  had  the 
opportunity,  have  done  differently. 

(c)  An  assessment  of  what  information  and 
reports  are  appropriate  for  ongoing  program 
performance  monitoring  by  USDA  of  grant 
recipients  under  each  value-added  grant 
program. 

(d)  An  assessment  of  the  extent  USDA's 
implementation  of  each  USDA  Value-Added 
program  maximizes  the  positive  effects  of 
each  program  on  (i)  the  demand  for 
agricultural  products,  (ii)  market  prices,  (iii) 
farm  income  and  (iv)  Federal  outlays  on 
commodity  programs  and  where 
improvement  is  needed. 

3.  Final  report  on  the  impacts  of  value- 
added  activities,  including  activities  being 
conducted  by  state  and  private  entities,  on  (a) 
the  demand  for  agricultural  products,  (b) 
market  prices,  (c)  farm  income  and  (d) 
Federal  outlays  on  commodity  programs  no 
later  than  30  days  after  the  end  of  the  grant 
period. 

D.  Use  Grant  Funds  and  other  funds 
provided  by  Grantee  only  for  the  purposes 
and  activities  specified  in  the  Proposal.  Any 
uses  not  provided  for  in  the  approved  budget 
must  be  apprpved  in  writing  by  RBS  in 
advance  of  obligation  by  the  Grantor. 

E.  Deliver  the  results  of  a  study  or  activity 
to  the  Grantor  upon  completion  of  each  task 
outlined  in  the  ProjKJsal. 

F.  Not  use  Grant  Funds  to  replace  any 
financial  support  previously  provided  or 
assured  from  any  other  source.  The  Grantee 
agrees,  if  applicable,  that  the  Grantee's  level 
of  expenditure  for  the  Value-Added  Research 
shall  be  maintained  and  not  reduced  as  a 
result  of  Grant  Funds. 

G.  Conduct  the  Value-Added  Research 
without  discrimination  as  to  race,  color, 
religion,  sex,  national  origin,  age,  sexual 
orientation,  marital  status,  or  physical 
disability. 

H.  To  execute  any  agreements  required  by 
Grantor  which  Grantee  is  legally  authorized 
to  execute. 

I.  Upon  any  default  under  its 
representations  or  agreements  contained  in 
this  instrument,  Grantee,  at  the  option  and 
demand  of  Grantor,  will  immediately  repay 
to  Grantor  the  Grant  Funds  with  any  legally 
permitted  interest  from  the  date  of  the 
default.  Default  by  the  Grantee  will  constitute 
termination  of  the  grant  thereby  causing 
cancellation  of  Federal  assistance  under  the 
grant.  The  provisions  of  this  Agreement  may 
be  enforced  by  Grantor,  at  its  option  and 
without  regard  to  prior  waivers  of  previous 
defaults  by  Grantee,  by  judicial  proceedings 
to  require  specific  performance  of  the  terms 
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of  this  Agreement  or  by  such  other 
proceedings  in  law  or  equity,  in  either 
Federal  or  State  courts,  as  may  be  deemed 
necessary  by  Grantor  to  assure  compliance 
with  the  provisions  of  this  Agreement  and 
the  laws  and  regulations  under  which  this 
grant  is  made. 

J.  Provide  a  Financial  Management  System 
for  the  Value-Added  Research  that  indudes: 

1.  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of  each 
grant.  Financial  reporting  will  be  on  an 
accrual  or  cash  basis. 

2.  Records  that  identify  adequately  the 
source  and  application  of  funds  for  grant- 
supported  activities.  Those  records  shall 
contain  information  pertaining  to  grant 
awards  and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays  and  income. 

3.  Effective  control  over  and  accountability 
for  all  funds,  property  and  other  assets. 
Grantees  shall  adequately  safeguard  all  such 
assets  and  shall  ensure  that  they  are  used 
solely  for  authorized  purposes. 

4.  Accounting  records  supported  by  source 
documentation. 

K.  Retain  fincuicial  records,  supporting 
documents,  statistical  records  and  all  other 
records  pertinent  to  the  grant  for  a  period  of 
at  least  three  years  after  grant  closing  except 
that  the  records  shall  be  retained  beyond  the 
three-year  period  if  audit  findings  have  not 
been  resolved.  Microfilm  or  photo  copies  or 
similar  methods  may  be  substituted  in  lieu  of 
original  records.  The  Grantor  and  the 
Comptroller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representatives, 
shall  have  access  to  any  books,  documents, 
papers  and  records  of  the  Grantee's  that  are 
pertinent  to  the  specific  grant  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcripts. 

L.  Provide  either  an  audit  report,  annual 
financial  statements  or  other  documentation 
prepared  in  accordance  with  Grantor 
regulations  to  allow  the  Grantor  to  determine 
that  funds  have  been  used  in  compliance 
with  the  approved  Proposal,  any  applicable 
laws  and  regulations  and  this  Agreement. 

M.  Agree  to  account  for  and  to  return  to 
Grantor  interest  earned  on  grant  funds 
pending  their  disbursement  for  program 
purposes. 

N.  Not  provide  services  that  are  duplicative 
of  other  program  purposes,  for  which  monies 
have  been  received,  are  committed,  or  are 
applied  to  from  other  sources  (public  or 
private). 

O.  Will  meet  the  following  performance 
goals  for  the  Value-Added  Research  by  the 
dates  specified: 

ITo  be  determined  by  Grantor  after 
consideration  of  the  performance  measures 
suggested  by  the  Grantee  in  the  Proposal. 
This  may  be  combined  with  the  deliverable 
schedule  in  item  C] 

Grantor  agrees  that  it: 

A.  Will  make  available  to  Grantee  for  the 
purpose  of  this  Agreement  funds  not  to 
exceed  $300,000  that  the  Grantor.will 
advance  on  a  reimbursement  basis  in 
accordance  with  7  CFR  3019.22.  The  funds 
will  be  reimbursed  based  on  Grantee's 
submission  of  Form  SF-270. 

B.  At  its  sole  discretion  and  at  any  time 
may  give  any  consent,  deferment. 


subordination,  release,  satisfaction,  or 
termination  of  any  or  all  of  Grantee's  grant 
obligations,  with  or  without  valuable 
consideration,  upon  such  terms  cmd 
conditions  as  Grantor  may  determine  to  be 
(1)  advisable  to  further  the  purpose  of  the 
grant  or  to  protect  Grantor's  financial  interest 
therein  and  (2)  consistent  with  both  the 
statutory  purposes  of  the  grant  and  the 
limitations  of  the  statutory  authority  under 
which  it  is  made. 

Termination  of  this  Agreement: 

This  Agreement  may  be  terminated  for 
cause  in  the  event  of  default  on  the  part  of 
the  Grantee  or  for  convenience  of  the  Grantor 
and  Grantee  prior  to  the  date  of  completion 
of  grant  purpose.  Termination  for 
convenience  will  occur  when  both  the 
Grantee  and  Grantor  agree  that  the 
continuation  of  the  Value-Added  Research 
will  not  produce  beneficial  results 
commensurate  with  the  further  expenditure 
of  funds. 

In  witness  whereof,  Grantee  has  this  day 
authorized  and  caused  this  Agreement  to  be 
executed 
By:  

Name  of  person 

Title 
And  attested  with  its  corporate  seal  affixed 
(if  applicable) 
By:  

Name  of  Entity 

Attest:    

United  States  of  America  Rural  Business- 
Cooperative  Service. 

By: 

Name  of  person 
Title 

|FR  Doc.  03-12531  Filed  5-19-03;  8:45  am) 
BtLUNG  CODE  3410-XV-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Arizona  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  11:30  a.m.  (PDT)  on 
Thursday,  May  22,  2003.  The  purpose  of 
the  meeting  is  to  plan  future  projects. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
nimiber:  1-800-923-4216,  access  code: 
16639343.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  nimiber  or 
made  over  wireless  lines,  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  inciur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 


the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez. 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-3435),  by 
4  p.m.  on  Wednesday,  May  21,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  24,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-12646  Filed  5-15-03;  3:14  pm] 
BILUNG  CODE  6335-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
on  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  that  a  conference  call  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  2:30  p.m  on  May  22,  2003. 
The  purpose  of  this  conference  call  is  to 
identify  pressing  civil  rights  problems. 
In  addition,  conunittee  members  will 
hear  presentations  from  civil  rights 
experts  and  state  officials  on  various 
civil  rights  topics  affecting  the  state. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-473-7796,  access  code: 
16752963.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  for  initiated  using 
the  supplied  call-in  nmnber  or  made  or 
wireless  lines,  and  the  Commission  will 
not  refund  any  incurred  charges.  Callers 
will  incur  no  charge  for  calls  using  the 
call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez, 
Director  of  the  Western  Regional  Office, 
213-894-3437  (TDD  213-894-3435). 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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I   Dated  at  Washington,  DC,  April  30,  2003. 
iTy  L.  Davis, 

thief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-12645  Filed  5-15-03;  3:14  pm] 
9ILUNG  CODE  6335-01 -« 

I 

COMMISSION  OF  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Massachusetts  Advisory  Committee  will 
convene  at  1  p.m.  and  adjourn  at  2  p.m., 
on  Tuesday,  Jime  3,  2003.  The  purpose 
of  the  conference  call  is  to  hear 
Subcommittee  reports  on  possible  topics 
(or  the  committee's  next  civil  rights 
project. 

The  conference  call  is  available  to  the 
public  through  the  following  call- 
iiumber:  1-800-556-3649,  access  code 
number:  16876767.  Any  interested 
member  of  the  public  may  call  this 
number  and  listen  to  the  meeting. 
Callers  can  expect  to  incur  charges  for 
calls  not  initiated  using  the  supplied 
call-in  number  or  over  wireless  lines 
and  the  Commission  will  not  refund  any 
incurred  charges.  Callers  will  inciu-  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
iollow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  contact 
name. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
lor  the  public,  persons  are  asiced  to 
register  by  contacting  Aonghas  St. 
Hilaire  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116),  by 
4  p.m.  on  Monday,  Jime  2,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated:  at  Washington,  DC,  May  7,  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
IJFR  Doc.  03-12643  Filed  5-15-03;  3:13  pm] 

BILLirMS  CODE  633S-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Montana  Advisory  Committee 

!  Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 


Montana  Advisory  Committee  to  the 
Commission  will  convene  at  12  p.m. 
and  adjourn  at  1:15  p.m.  (MDT)  on 
Monday,  May  19,  2003.  The  purpose  of 
this  conference  call  will  be  to  brief  on 
the  follow-up  activities  to  the 
Committee's  report  Equal  Educational 
Opportunity  for  Native  American 
students  in  Montana  Public  Schools.  In 
addition,  the  committee  hopes  to  hear 
from  person  who,  among  other  things, 
will:  discuss  efforts  to  develop  a 
statewide  tribal  education  department 
that  collaborates  with  the  Office  of 
Public  Instruction,  and  report  on 
services  provided  by  the  Public 
Defender's  Office  to  indigent  clients. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-923-4216,  access  code: 
16800432.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  niunber  or 
made  over  wireless  lines,  and  the 
Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting,  John  Dulles, 
Director  of  the  Rocky  Moimtain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049),  by  4:00  p.m.  on  Fridav 
May  17,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  7,  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-12642  Filed  5-15-03;"8:45  am] 

BILLING  CODE  6335-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Yoric  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  community  forum 
will  convene  at  9:30  a.m.  and  adjourn  at 
5:30  p.m.  on  Wednesday,  May  21,  2003, 
at  the  Greenberg  Loimge,  New  York 
University  Law  School,  40  Washington 
Square  South,  New  York,  New  York 
10012.  The  purpose  of  the  community 
forum  is  to  discuss  civil  rights  issues 


and  Post-9/11  law  enforcement- 
community  relations  in  New  York. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Aonghas  St.  Hilaire  of  the  Eastern 
Regional  Office  at  202-376-7533  (TDD 
202-376-8116.  Hearing  impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  24.  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-12644  Filed  5-15-03;  3:24  pm) 
BILUNG  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  23-2003] 

Foreign-Trade  Zone  22 — Chicago, 
Illinois,  Area  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Illinois  International 
Port  District,  grantee  of  Foreign-Trade 
Zone  22,  requesting  authority  to  expand 
its  zone  t^  include  an  additional  site  in 
the  Chicago,  Illinois,  area,  within  the 
Chicago  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  May  12,  2003. 

FTZ  22  was  approved  on  October  29, 
1975  (Board  Order  108,  40  FR  51242, 
11/4/75)  and  expanded  on  April  9,  1987 
(Board  Order  353,  52  FR  12217,  4/15/ 
87);  December  11,  1992  (Board  Order 
614,  57  FR  61044,  12/23/92);  and, 
November  21,  2000  (Board  Order  1127, 
65  FR  76218,  12/6/00).  The  general-, 
purpose  zone  project  currently  consists 
of  the  following  sites:  Site  1  (19  acres) — 
within  the  Port's  2,250-acre  Lake 
Calumet  Harbor  terminal  facility;  Site  2 
(578  acres) — industrial  park  at  One 
Diversatech  Drive,  Manteno;  Site  3  (8 
acres) — at  703  Foster  Avenue, 
Bensonville:  and.  Site  4  (8  acres) — at 
Gerry  Drive  and  Hansen  Court,  Wood 
Dale. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site 
(Proposed  Site  5)  in  Elwood  (Will 
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County).  Proposed  Site  5  (2,029  acres)  is 
located  at  the  CenterPoint  Intermodal 
Center  just  west  of  the  Village  of 
Elwood,  approximately  2V2  miles  east  of 
Interstate  55  and  approximately  1  mile 
south  of  Arsenal  Road.  The  site  was 
formerly  the  Joliet  Arsenal,  a  U.S.  Army 
ammunition  plant,  and  is  currently 
being  developed  for  commercial  use  as 
an  intermodal  facility  and  industrial 
park.  The  majority  of  the  site  is  owned 
by  CenterPoint  Properties  Trust.  No 
specitic  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099— 14th  Street  NW.,  Washington,  DC 
20005; or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce ,'FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW.  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
July  21,  2003.  Rebuttal  comments  in 
response  to  material  submitted  diuing 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
August  4,  2003. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center,  55 
West  Monroe  Street,  Suite  2440, 
Chicago,  Illinois  60603. 

Dated:  May  12,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-12637  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  3S10-OS-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-54&-e07] 

Notice  of  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Cartx)n  Steel  Butt- 
Weld  Pipe  Fittings  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  We  are  rescinding  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
carbon  steel  butt-weld  pipe  fittings  fi'om 
Thailand  with  respect  to  Thai  Benkan 
Corporation,  Ltd.,  (TBC)  for  the  period 
of  July  1,  2001,  through  June  30,  2002. 
EFFECTIVE  DATE:  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Ronald  Trentham, 
Antidumping/Countervailing  Duty 
Enforcement,  Office  4,  Group  11 ,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482^114  or  482-6320, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  6, 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  an  antidumping 
duty  order  on  certain  carbon  steel  butt- 
weld  pipe  fittings  (pipe  fittings)  fi-om 
Thailand  (57  FR  29702).  On  July  1, 
2002,  the  Department  published  a 
"Notice  of  Opportimity  to  Request  an 
Administrative  Review"  on  pipe  fittings 
from  Thailand  (67  FR  44172).  On  July 
31,  2002.  the  petitioner  in  this 
proceeding.  Trinity  Fitting  Group, 
requested,  in  accordance  with  section 
351.213(b)  (2002)  of  the  Department's 
regulations,  an  administrative  review  of 
the  antidumping  duty  order  on  pipe 
fittings  from  Thailand  covering  the 
period  July  1,  2001,  through  June  30, 
2002,  with  respect  to  TBC.  On  August 
15,  2002,  TBC  submitted  a  letter 
certifying  that  neither  it  nor  its  U.S. 
affiliate,  Benkan  America,  Inc.,  sold, 
exported  or  shipped  for  entry  and/or 
consumption  in  the  United  States 
subject  merchandise  during  the  period 
of  review  (POR).  We  published  a  notice 
of  initiation  of  the  review  with  respect 
to  TBC  on  August  27,  2002.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 


Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002).  On 
March  24,  2003,  the  Department 
published  the  preliminary  notice  of 
intent  to  rescind  this  administrative 
review.  See  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  From  Thailand: 
Preliminary  Notice  of  Intent  to  Rescind 
Administrative  Review,  68  FR  14192 
(March  24,  2003).  As  discussed  in  the 
notice  of  preliminary  results,  this 
review  covers  TBC's  shipments  of  the 
subject  merchandise  during  the  POR; 
however,  based  upon  cur  shipment  data 
query,  we  determined  that  TBC  was  a 
non-shipper  for  the  purpose  of  this 
review.  We  invited  interested  parties  to 
comment  on  our  preliminary  results. 
Interested  parties  did  not  submit  case 
briefs  or  request  a  hearing. 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  carbon  steel  butt-weld  pipe 
fittings,  having  an  inside  diameter  of 
less  than  14  inches,  imported  in  either 
finished  or  imfinished  form.  These 
formed  or  forged  pipe  fittings  are  used 
to  join  sections  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods  (e.g.,  threaded,  grooved,  or 
bolted  fittings).  Carbon  steel  pipe 
fittings  are  currently  classified  under 
subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Rescission  of  Administrative  Review 

We  provided  interested  parties  with 
an  opportunity  to  comment  on  the 
preliminary  results.  As  noted  above, 
however,  we  received  no  comments.  As 
discussed  in  the  preliminary  results, 
because  TBC  made  no  entries,  exports  or 
sales  of  the  subject  merchandise  to  the 
United  States  during  the  POR,  we 
determine  that  it  was  a  non-shipper.  In 
accordance  with  19  CFR  351.213(d)(3) 
and  consistent  with  Department 
practice,  we  are  rescinding  our  review 
of  TBC  (see,  e.g..  Certain  Non-Frozen 
Apple  Juice  Concentrate  from  the 
People's  Republic  of  China:  Final 
Results  of  1999-2001  Administrative 
Review  and  Partial  Rescission  of 
Review,  67  FR  68987  (November  14, 
2002);  see  also.  Frozen  Concentrated 
Orange  Juice  From  Brazil:  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  67  FR 
40913(June  14,  2002)). 

This  notice  ajso  serves  as  a  reminder 
to  parties  subject  to  an  administrative 
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protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  and/or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  are 
sanctionable  violations. 

This  determination  is  issued  and 
published  pursuant  to  sections  751(a) 
and  777(i)  of  the  Tariff  Act  of  1930,  as 
amended,  and  section  351.213(d)  of  the 
Department's  regulations. 

Dated:  May  13,  2003. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretaryfor  Import 

Administration. 

[FR  Doc.  03-12635  Filed  5-19-03;  8:45  am] 

BIUING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-822] 

Certain  Corrosion-Resistant  CartMn 
Steel  Flat  Products  from  Canada; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review  In  Accordance  witti  North 
American  Free  Trade  Agreement 
Binatlonal  Panel  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  On  September  13, 1999,  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Panel  affirmed  the  Department 
of  Commerce's  (the  Department)  second 
remand  determination  arising  from  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Canada.  See  North 
American  Free  Trade  Agreement  Article 
1904  Binational  Panel  Review,  USA-97- 
1904-3,  September  13, 1999.  As  a  result 
of  this  final  and  conclusive  Binational 
Panel  Review  decision,  we  are 
amending  the  final  results  of  review  in 
this  matter  and  will  instruct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  liquidate  entries 
subject  to  these  amended  final  results. 
EFFECTIVE  DATE:  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  or  Julio  Fernandez, 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 


482-3148  and  (202)  482-0961. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  18, 1993,  the  Department 
issued  antidumping  duty  orders  on 
certain  corrosion-resistant  carbon  steel 
flat  products  and  certain  cut-to-length 
carbon  steel  plate  bom  Canada.  See 
Antidumping  Duty  Orders:  Certain 
Corrosion-Resistant  Carbori  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada,  58  FR 
44162  (August  19.  1993).  On  April  15. 
1997.  the  Department  issued  its  final 
results  of  the  second  administrative 
review  of  certain  corrosion-resistant 
carbon  steel  flat  products  for  three 
exporters.  Dofasco.  Inc.  (Dofasco), 
Continuous  Colour  Coat  (CCC),  and 
Stelco.  Inc.  (Stelco),  and  certain  cut-to- 
length  carbon  steel  plate  for  two 
exporters,  Algoma  Inc.  and  Stelco, 
covering  the  period  of  August  1,  1994 
through  July  31. 1995.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  18448 
(April  15, 1997)  (Final  Results]. 

At  the  request  of  Stelco.  a  NAFTA 
Binational  Panel  (the  Panel)  was 
established,  and,  on  June  4,  1998,  the 
Panel  remanded  the  review  of  the  final 
results  on  certain  coiTasion-resistant 
carbon  steel  flat  products  to  the 
Department.  The  Panel  remanded  the 
review  for  the  Department  to  reconsider, 
among  other  issues,  its  valuation  of 
coating  services  performed  by  Stelco's 
affiliate,  Baycoat  Partnership  (Baycoat). 
The  Panel  instructed  the  Department  to 
reconsider  Stelco's  costs  for  coating 
services  under  §  773(f)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
in  conjunction  with  §  351.407(b)of  the 
Department's  regulations.  At  the  same 
time,  the  Panel  ruled  that  §§  773(f)(2) 
and  (f)(3)  of  the  Act  were  inapplicable. 
See  NAFTA  Binational  Panel  Decision 
of  June  4,  1998  (.Panel  Decision  I).  The 
other  two  companies  subject  to  the 
second  adnainistrative  review  of  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Canada  (Dofasco  and 
CCC)  were  not  involved  in  the  Second 
Remand  Determination. 

On  September  3,  1998,  in  accordance 
with  the  Panel's  remand  order,  the 
Department  issued  its  first  remand 
determination  in  this  matter.  See  Final 
Remand  Determination:  NAFTA,  Article 
1904  Binational  Panel  Review,  USA-97- 
1904-3  (September  3, 1998).  Stelco 
challenged  the  Department's  decision 
not  to  adjust  the  transfer  price  by  its 


affiliate's  return  of  profit.  On  January 
29, 1999,  the  Panel  remanded  the 
review  to  the  Department  for  the  second 
time  to  reconsider  the  calculation  of 
transfer  price,  and  to  take  into  accoimt 
all  evidence  on  the  record.  See  NAFTA 
Binational  Panel  Decision  of  January  20, 
1999  (Panel  Decision  H).  To  ensure  that 
the  record  contained  ail  information 
necessary  to  make  a  final  determination 
that  would  comply  with  the  Panel's 
instructions,  the  Department  reopened 
the  record  and  verified  the  new 
information  submitted  by  Stelco. 

On  June  14, 1999,  in  accordance  with 
the  Panel's  remand  order,  the 
Department  issued  its  second  remand 
determination  in  this  matter.  See  Final 
Remand  Determination:  NAFTA,  Article 
1904  Binational  Panel  Review,  USA-97- 
1904-3  (June  14,  1999)  (Second  Remand 
Determination).  In  this  Second  Remand 
Determination,  the  Department 
explained  that  there  is  a  difference  in 
Stelco's  accounting  records  regarding 
Baycoat  profits  recorded  and  Baycoat 
profits  remitted,  as  well  as  Baycoat 
profits  on  amounts  charged  to  Stelco. 
Since  profits  remitted  cannot  be  tied  to 
any  individual  invoices,  adjustments  to 
transfer  price  cannot  be  made  by  profits 
remitted  on  individual  sales.  Baycoat 
profits,  as  recorded  in  Stelco's  financial 
statements,  may  include  profits  on  job 
orders  performed  for  Baycoat's  other 
owner,  as  well  as  other  parties. 
Therefore,  the  Department  made 
adjustments  to  the  transfer  price  based 
on  an  allocated  amount  of  the  profits 
earned  by  Baycoat  on  Stelco  job  orders. 
The  Department  reallocated  total  per 
unit  profit  (Stelco's  per-unit  profit,  as 
derived  by  Stelco,  multiplied  by  two), 
by  multiplying  it  by  the  ratio  of  the 
value  charged  to  Stelco  by  Baycoat  (as 
it  appears  in  Baycoat's  records)  to  the 
total  value  produced  by  Baycoat.  We 
allocated  interest  and  general  and 
administrative  expenses  (G&A)  by  class 
by  multiplying  the  interest  and  G&A  per 
net  ton  times  two,  and  then  multiplying 
the  product  by  the  ratio  of  total  value  of 
Baycoat  sales  to  Stelco  to  Baycoat's  total 
sales  value.  We  subtracted  allocated 
interest  and  G&A  expenses  from  the  cost 
per  net  ton,  since  Baycoat's  interest  and 
G&A  are  already  included  and 
accounted  for  in  Stelco's  overall  interest 
and  G&A  expense  calculation.  On 
September  13,  1999,  the  Panel  upheld 
the  Departments  Second  Remand 
Determination. 

The  Department  faced  a  similar  issue 
in  the  subsequent  administrative  review 
of  certain  corrosion-resistant  carbon 
steel  flat  products  from  Canada, 
covering  the  period  August  1, 1995 
through  July  31, 1996,  which  was  also 
remanded  to  the  Department  by  the 


27530 


Federal  Register / Vol.  68.  No.  97 /Tuesday,  May  20,  2003ANotices 


Panel  for  issues  similar  to  those  in  the 
Second  Remand  Determination.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Canada; 
Notice  of  Amended  Final  Results  of 
Administrative  Review  in  Accordance 
With  North  American  Free  Trade 
Agreement  Panel  Decision,  66  FR  52095 
(October  12,  2001). 

Therefore,  as  there  is  a  final  and 
conclusive  Binational  Panel  Review 
decision  in  this  action,  we  are  amending 
our  final  results  of  review  for  the  period 
August  1,  1994  through  July  31,  1995. 
The  revised  weighted  average  margins 
are  as  follows: 


Manufacturer/exporter 

Weighted-average 
margin  percent 

Steico 

0.55 

The  Department  shall  determine,  and 
the  BCBP  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  BCBP. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1)),  and  19  CFR 
353.22. 

Dated:  May  14,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-12638  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  351(>-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-878] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Saccharin 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadley  (Suzhou  Fine  Chemicals 
Group  Co.,  Ltd.)  at  (202)  482-3148, 
Javier  Barrientos  or  Jessica  Burdick 
(Shanghai  Fortime  Chemical  Co.,  Ltd.) 
at  (202)  482-2243  or  (202)  482-0666,  or 
Sally  C.  Gannon  at  (202)  482-0162; 
Office  of  AD/CVD  Enforcement  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 


Final  Determination 

We  determine  that  saccharin  from  the 
■  People's  Republic  of  China  (PRC)  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Background 

The  preliminary  determination  in  this 
investigation  was  published  on 
December  27,  2002.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Saccharin  From 
the  People's  Republic  of  China,  67  FR 
79049  (December  27,  2002)  [Preliminary 
Determination).  Since  the  issuance  of 
the  preliminary  determination,  the 
following  events  have  occurred. 

On  January  8,  2003,  petitioner,  PMC 
Specialities  Group  Inc.,  requested  a 
hearing.  On  January  8,  2003,  the 
Department  received  a  timely  factor 
value  submission  from  Shanghai 
Fortune  Chemical  Co.  (Shanghai 
Fortune)  and  Suzhou  Fine  Chemicals 
Group  Co.,  Ltd.  (Suzhou)  (collectively, 
"respondents")  and  Kaifeng  Xinghua 
Fine  Chemical  Factory  (Kaifeng).  On 
February  11,  2003,  the  Department 
extended  the  due  date  for  the  final 
determination  of  this  investigation  (68 
FR  6885).  On  February  21.  2003,  the 
Department  received  timely  factor  value 
submissions  from  petitioner, 
respondents  and  Kaifeng,  and  Procter  & 
Gamble  Co.  On  March  3,  2003,  the 
Department  received  a  supplemental 
factor  value  submission  from  petitioner. 
On  April  10,  2003,  the  Department 
received  timely  written  case  briefs  from 
petitioner,  respondents,  Procter  & 
Gamble  Co..  and  Colgate  Palmolive  Co. 
On  April  15,  2003,  the  Department 
received  timely  rebuttal  comments  from 
petitioner  and  respondents.  On  April 
22,  2003,  a  public  hearing  was  held  in 
this  proceeding.  We  have  now 
completed  this  investigation  in 
accordance  with  section  735  of  the  Act. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  saccharin.  Saccharin  is 
defined  as  a  non-nutritive  sweetener 
used  in  beverages  and  foods,  personal 
care  products  such  as  toothpaste,  table 
top  sweeteners,  and  animal  feeds.  It  is 
also  used  in  metalworking  fluids.  There 
are  four  primary  chemical  compositions 
of  saccharin:  (1)  sodium  saccharin 
(American  Chemical  Society  Chemical 
Abstract  Service  (CAS)  Registry  il28- 
44-9);  (2)  calcium  saccharin  (CAS 
Registry  i6485-34-3);  (3)  acid  (or 


insoluble)  saccharin  (CAS  Registry  i81- 
07-2);  and  (4)  research  grade  saccharin. 
Most  of  the  U.S.-produced  and  imported 
grades  of  saccharin  from  the  PRC  are 
sodium  and  calcium  saccharin,  which 
are  available  in  granular,  powder,  spray- 
dried  powder,  and  liquid  forms. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheading  2925.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  and  includes  all 
types  of  saccharin  imported  under  this 
HTSUS  subheading,  including  research 
and  specialized  grades.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  (as  of  March 
1,  2003,  renamed  the  U.S.  Bureau  of 
Customs  and  Border  Protection) 
purposes,  the  Department's  written 
description  of  the  scope  of  this 
investigation  remains  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  2002  through  Jime  30,  2002. 
This  period  corresponds  to  the  two  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  Petition  [i.e.,  July 
2002),  and  is  in  accordance  with  our 
regulations.  See  19  CFR  351.204(b)(1). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the  Issues 
and  Decision  Memorandum  for  the 
Final  Determination  of  the  Antidumping 
Duty  Investigation  of  Saccharin  from  the 
People's  Republic  of  China,  to  Joseph  A. 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration,  from  Barbara  E. 
Tillman,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration, 
dated  May  12,  2003  (Decision 
Memorandum),  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  addressed  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the 
main  Department  building.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Non-Market  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
coimtry  in  all  past  antidiunping 
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investigations.  See.  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrovanadium  from  the 
People's  Republic  of  China,  67  FR  71137 
(November  29,  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Cold-Rolled  Carbon  Steel 
Flat  Products  from  the  People's 
Republic  of  China,  67  FR  62107 
(October  3,  2002).  A  designation  as  an 
NME  remains  in  effect  imtil  it  is 
revoked  by  the  Department  (see  section 
771(18)(C)  of  the  Act).  The  respondents 
in  this  investigation  have  not  requested 
a  revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  details,  see  the  Preliminary 
Determination. 

Separate  Rates 

In  the  Preliminary  Determination,  the 
Department  foimd  that  respondents  and 
Kaifeng  met  the  criteria  for  the 
application  of  separate,  company- 
specific  antidumping  duty  rates.  We 
have  not  received  any  other  information 
since  the  Preliminary  Determination 
which  would  warrant  reconsideration  of 
our  separates  rates  determination  with 
respect  to  respondents  and  Kaifeng.  For 
a  complete  discussion  of  the 
Department's  determination  that  the 
respondents  and  Kaifeng  are  eligible  for 
a  separate  rate,  see  the  Preliminary 
Determination. 

The  PRC-Wide  Rate 

In  the  Preliminary  Determination,  we 
found  that  the  use  of  adverse  facts 
available  for  the  PRC-wide  rate  was 
appropriate  for  other  exporters  in  the 
PRC  based  on  our  presumption  that 
those  companies  who  failed  to 
demonstrate  that  they  met  the 
requirements  for  a  separate  rate 
constitute  a  single  enterprise  under 
common  control  by  the  Chinese 
government.  The  PRC-wide  rate  applies 
to  all  entries  of  the  merchandise  under 
investigation  except  for  entries  from  the 
respondents  and  Kaifeng. 

When  analyzing  the  petition  for 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioner  reUed  in 
calculating  the  estimated  dumping 
mai;gin  and  determined  that  the  margin 
in  the  petition  was  appropriately 
calculated  and  supported  by  adequate 
evidence  in  accordance  with  the 
statutory  requirements  for  initiation.  In 
order  to  corroborate  the  petition  margin 
for  purposes  of  using  it  as  adverse  facts 
available,  we  examined  the  price  and 
cost  information  provided  in  the 
petition  in  the  context  of  our 
preliminary  determination.  For  further 
details,  see  Preliminary  Determination 


of  Saccharin  from  the  People's  Republic 
of  China:  Analysis  and  Corroboration  of 
Adverse  Facts  Available  Rate, 
Memorandum  from  Mark  Hoadley, 
through  Sally  Gannon,  to  the  File 
(December  18,  2002).  We  received  no 
comments  concerning  the  Department's 
calculation  of  the  PRC-wide  rate; 
therefore,  the  Department  finds  that,  for 
the  final  determination,  the  rate 
contained  in  the  petition,  recalculated 
as  described  below,  has  probative  value. 

Since  the  Preliminary  Determination, 
we  have  revised  severaJ  of  the  surrogate 
values  based  on  Indian  import  data.  In 
order  to  take  into  account  these  values, 
we  have  recalculated  the  petition 
margin  using,  where  possible,  the 
revised  siurogate  values.  As  a  result  of 
this  recalculation,  the  PRC-wide  rate,  for 
the  final  determination,  is  329.33 
percent.  These  revised  surrogate  values 
are  based  on  updated  versions  of  the 
same  source  dociunentation  used  in  the 
preliminary  determination.  Therefore, 
additional  corroboration  analysis  is  not 
necessary.  See  Final  Determination  of 
Saccharin  from  the  People's  Republic  of 
China:  Analysis  of  Adverse  Facts 
Available  Rate,  Memorandum  fitim 
Mark  Hoadley  to  the  File  (May  12, 
2003). 

Margins  for  Cooperative  Exporters  Not 
Selected 

The  exporter  who  responded  to 
Section  A  of  the  Department's 
antidiunping  questionnaire  but  was  not 
selected  as  a  respondent  in  this 
investigation,  Kaifeng,  has  appUed  for  a 
separate  rate  and  provided  information 
for  the  Department  to  make  this 
determination.  Although  it  is  not 
practicable  for  the  Department  to 
calculate  a  separate  rate  for  Kaifeng  in 
addition  to  Suzhou  and  Shanghai 
Fortune  (see  Respondent  Selection 
Memorandum,  explaining  the 
Department's  decision  to  limit  the 
investigation  to  two  exporters),  the 
company  did  cooperate  in  providing  all 
information  that  the  Department 
requested.  We  received  no  comments 
concerning  the  preliminary  margin 
applied  to  Kaifeng;  therefore,  for  the 
final  determination,  we  have  continued 
to  apply  to  Kaifeng  a  separate  rate  based 
on  the  weighted-average  of  the  rates 
calculated  for  those  exporters  that  were 
selected  to  participate  in  this 
investigation,  excluding  any  rates  that 
are  zero,  de  minimis,  or  based  entirely 
on  adverse  facts  available.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Honey  from  the 
People's  Republic  of  China,  66  FR 
50608,  50609  (October  4.  2001). 


Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  remains  the  appropriate  surrogate 
country  for  the  PRC.  For  further 
discussion  and  analysis  regarding  the 
surrogate  coimtry  selection  for  the  PRC, 
see  the  Preliminary  Determination. 

Verification 

As  provided  in  section  782  (i)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the 
respondents. 

Date  of  Sale 

In  the  Preliminary  Determination,  the 
Department  determined  that  invoice 
date  was  the  most  appropriate  date  of 
sale  for  respondents.  Normally,  the 
Department  presumes  that  invoice  date 
is  the  date  of  sale;  however,  "(ijf  the 
Department  is  presented  with 
satisfactory  evidence  that  the  material 
terms  of  sale  are  finally  established  on 
a  date  other  than  the  date  of  invoice,  the 
Department  will  use  that  alternative 
date  as  the  date  of  sale."  Antidumping 
Duties;  Countervailing  Duties:  Final 
Rule,  62  FR  27296,  27349  (May  19, 
1997)  (Preamble).  See  also  19  CFR 
351.401(1).  After  examining  Shanghai 
Fortune's  sales  documentation  at 
verification,  we  determine  that  because 
there  were  no  material  changes  to  the  , 
essential  terms  of  sale  (quantity  and 
price)  between  the  purchase  order  date 
and  the  invoice  date^  purchase  order 
date  is  the  most  appropriate  date  of  sale 
for  Shanghai  Fortime.  See  Decision 
Memorandum  and  Memorandum  to  the 
File  from  Javier  Barrientos  and  Jessica 
Burdick,  Case  Analysts,  through  Sally 
Gannon,  Program  Manager; 
Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China  (PRC)  (A-570-878}:  PRC  Sales 
Verification  Report  for  Shanghai 
Fortune  Chemical  Co.,  at  5-6  (March  26, 
2003)  (Shanghai  Fortune  Verification 
Report). 

After  examining  Suzhou's  sales 
documentation  at  verification,  we 
determine  that,  for  the  final 
determination,  invoice  date  continues  to 
be  the  most  appropriate  date  of  sale  for 
Suzhou.  Suzhou  reported  purchase 
order  dates  and  invoice  dates  as  dates  of 
sale.  For  those  sales  for  which  it 
reported  invoice  date,  it  did  so  because 
material  sales  terms  were  not  set  until 
this  date.  Given  that  the  Department 
must  choose  one  date  of  sale  for  all  sales 
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in  a  particular  market  by  a  single 
respondent,  we,  therefore,  are  choosing 
invoice  date  as  the  date  of  sale  for 
Suzhou.  This  choice  is  consistent  with 
our  regulatory  presumption  in  favor  of 
invoice  date,  and  with  the  fact  that 
material  sales  terms  sometimes  are  not 
set  until  invoice  date  for  this  particular 
exporter. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
saccharin  to  the  United  States  by 
Suzhou  and  Shanghai  Fortime  were 
made  at  LTFV,  we  compared  the  export 
price  (EP),  for  Shanghai  Fortune,  and 
the  constructed  export  price  (CEP),  for 
Suzhou,  to  normal  value  {NW),  as 
discussed  in  the  Decision 
Memorandum,  Final  Determination  in 
the  Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China:  Analysis  of  Suzhou  Fine 
Chemicals  Group  Co.,  Ltd.,  from  Mark 
Hoadley,  through  Sally  Gannon,  to  the 
File  (May  12,  2003)  {Suzhou  Analysis 
Memorandum),  Final  Determination  in 
the  Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China:  Analysis  of  Shanghai  Fortune 
Chemical  Co.,  Ltd..  from  Javier 
Barrientos,  through  Sally  Gannon,  to  the 
File  (May  12,  2003)  {Shanghai  Fortune 
Analysis  Memorandum),  and 
Antidumping  Duty  Investigation  of 
Saccharin  from  the  People's  Republic  of 
China:  Factor  Valuation,  Memorandum 
from  Sebastian  Wright,  Case  Analyst, 
through  Mark  Hoadley,  Senior  Analyst, 
Office  VU,  to  the  File  (May  12,  2003) 
(Factor  Valuation  Memorandum).  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  for  Shanghai 
Fortime,  we  calculated  a  weighted- 
average  margin  based  on  EP.  See  also 
"Use  of  Facts  Otherwise  Available" 
section  of  this  notice.  With  regard  to 
Suzhou,  in  accordance  with  section 
777A(d)(l){A)(ii)  of  the  Act,  we 
calculated  a  weighted-average  margin 
based  on  CEP. 

Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Pursuant  to 
section  782(e),  the  Department  shall  not 
decline  to  consider  such  information  if 
all  of  the  following  requirements  are 


met:  (1)  the  information  is  submitted  by 
the  established  deadline;  (2)  the 
information  can  be  verified;  (3)  the 
information  is  not  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability;  and  (5)  the  information  can 
be  used  without  imdue  difficxilties. 

As  discussed  above,  section 
776(a)(2)(A)  of  the  Act  requires  the 
Department  to  use  facts  available  when 
a  party  withholds  information  which 
has  been  required  by  the  Department. 
On  September  10,  2002  and  again  on 
November  4,  2002,  the  Department 
requested  that  Shanghai  Fortune  report 
all  sales  of  saccharin  to  the  United 
States  during  the  POL  The  Department 
requested  that  Shanghai  Fortime 
provide  this  sales  information,  whether 
the  date  of  sale  was  based  on  purchase 
order/contract  date  or  invoice  date.  On 
October  25,  2002  and  November  25, 
2002,  Shanghai  Fortune  submitted  to 
the  Department  what  it  reported  to  be 
all  sales  of  saccharin  sold  to  the  United 
States  during  the  POI,  based  upon  both 
purchase  order/contract  date,  as  well  as 
invoice  date.  After  the  preliminary 
determination,  but  prior  to  verification, 
Shanghai  Fortune  had  additional 
opportunities  to  provide  the  Department 
with  all  sales  information.  At  Shanghai 
Fortune's  verification,  the  Department 
discovered  an  imreported  sale  of 
saccharin  to  the  United  States  during 
the  POI.  Therefore,  application  of  facts 
available  is  appropriate  pursuant  to 
776(a)(2)(A),  because  Shanghai  Fortune 
withheld  information  the  Department 
requested,  namely,  one  of  its  sales. 

Once  the  Department  determines  that 
the  use  of  facts  available  is  warranted, 
section  776(b)  of  the  Act  further  permits 
the  Department  to  apply  an  adverse 
inference  if  it  makes  the  additional 
finding  that  "an  interested  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information."  The 
Department  finds  that  Shanghai 
Fortune's  failure  to  report  this  sale 
constitutes  a  failing  to  cooperate  to  the 
best  of  its  ability  and  that  the  use  of 
adverse  facts  available  is  appropriate 
under  section  776(b)  for  the  following 
reasons.  The  Department  requested  on 
two  occasions  that  Shanghai  Fortune 
report  all  of  its  sales  during  the  POI 
(first,  on  the  basis  of  what  Shanghai 
Fortune  believed  to  be  the  date  of  sale, 
and,  second,  on  the  basis  of  both 
purchase  order/contract  date  and 
invoice  date).  In  filing  its  second 
supplemental,  Shanghai  Fortune 
certified  that  it  had  reported  all  sales  on 
both  a  purchase  order/contract  date 


basis  and  an  invoice  date  basis. 
Shanghai  Fortune  explained  at 
verification  that  it  inadvertently  failed 
to  report  this  sale.  See  Shanghai  Fortune 
Verification  Report  at  10  and  16.  For 
this  reason,  and  because  it  failed  to 
report  only  this  one  sale,  the 
Department  finds  that  the  application  of 
partial,  rather  than  total,  adverse  facts 
available  for  the  missing  POI  sale  is 
appropriate  in  this  case.  Section  776(b) 
of  the  Act  states  that  adverse  facts 
available  may  include  information 
derived  from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  As 
adverse  facts  available,  and  in 
accordance  with  section  776(b),  the 
Department  is  applying  the  highest  rate 
from  the  petition  for  an  export  price  sale 
to  the  quantity  of  Shanghai  Fortune's 
missing  sale  for  the  final  determination. 
See  Shanghai  Fortune  Analysis 
Memorandum.  As  discussed  in  "The 
PRC-Wide  Rate"  section  of  this  notice, 
the  Department  has  adjusted  the 
petition  rate,  and  the  petition  rate  has 
been  corroborated.  Moreover,  we 
determine  that  the  highest  rate  from  the 
petition  is  relevant  to  Shanghai  Fortune, 
given  that  it  represents  a  sale  of  a 
product  also  sold  by  Shanghai  Fortune, 
made  on  the  same  sales  basis  (export 
price)  as  Shanghai  Fortune. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  on  our  analysis  of  the  comments 
received,  we  have  made  adjustments  to 
the  calculation  methodologies  used  in 
the  preliminary  determination.  In 
particular,  we  have  made  changes 
involving  the  following  issues:  surrogate 
valuation,  concentration  strength  of 
inputs,  byproduct  offset,  normal  value 
financial  ratios,  Suzhou  USA's  indirect 
selling  expenses,  and  date  of  sale,  as 
well  as  several  miscellaneous 
calculation  issues.  These  changes  are 
discussed  in  detail  in  the  Decision 
Memorandum,  Suzhou  Analysis 
Memorandum,  and  Shanghai  Fortune 
Analysis  Memorandum.  In  addition  to 
the  Decision  Memorandum,  public 
versions  of  the  Suzhou  Analysis 
Memorandum  and  Shanghai  Fortune 
Analysis  Memorandum  are  on  file  in  the 
Central  Records  Unit,  Room  B-099,  of 
the  main  Commerce  Building. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  continue  to 
suspend  liquidation  of  all  entries  of 


saccharin  from  the  PRC  that  are  entered, 
or  withdrawn  frx)m  warehouse,  for 
consimiption,  on  or  after  December  27, 
2003  (the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register).  BCBP  shall  continue 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  diunping  margins  are 
as  follows: 
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Manufacturer/Exporter 

Margin 

(percent) 

Suzhou  Fine  Chemical 

Group  Co.,  Ltd 

291.57% 

Shanghai  Fortune 

Chemical  Co.,  Ltd.  .. 

249.39% 

Kaifeng  Xinhua  Fine 

Chemical  Factory  .... 

281 .97% 

PRC-Wide 

• 

329  33% 

International  Trade  X^ommission 
Notification 

•  In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to,  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injpry  does  exist,  the  Department 
wiU  issue  an  antidumping  duty  order 
directing  BCBP  officials  to  assess 
antidumping  duties  on  all  imports  on 
the  subject  merchandise  entered,  or 
wididrawn  from  warehouse,  for 
consimiption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

Hiis  determination  is  issued  and 
published  in  accordance  vdth  sections 
733(f)  and  777(i)(l)  of  the  Act. 


Dated:  May  12,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Import 
A  dm  in  istra  tion. 

Appendix 

Issues  in  Decision  Memorandimi 

Comment  1:  Surrogate  Values:  Most 

Appropriate  Source  for  Surrogate  Values 

Comment  2:  Surrogate  Values: 

Adjustments  to  Surrogate  Values  for 

Concentration  Strengths 

Comment  3:  Surrogate  Values:  Choice  of 

Surrogate  Values  for  Byproducts 

Comment  4:  Application  of  "Sigma" 

Rule 

Conunent  5:  Market  Economy  Inputs: 

Valuation  of  Phthalic  Anhydride 

Comment  6:  Byproduct  Offset 

Comment  7:  Packing  Expenses 

Comment  8:  Suzhou's  Self-Produced 

Inputs 

Comment  9:  Normal  Value  Financial 

Ratios 

Comment  10:  Suzhou  USA's  Indirect 

Selling  Expenses 

Comment  1 1 :  Calculation  of  Suzhou 

USA's  CEP  Profit 

Comment  12:  Date  of  Sale 

Comment  13:  Calculation  Issue:  Freight 

Comment  14:  Calculation  Issue: 

Conversion  Error/Ice,  Water,  and  Steam 

Comment  15:  Calculation  Issue: 

Conversion  Error/Labor 

Comment  16:  Calculation  Issue: 

Discrepancy  Between  Prelim  Factor 

Values  Memo  and  Calculations 

[FR  Doc.  03-12636  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
an  Export  Trade  Certificate  of  Review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  has 
received  an  application  to  amend  an 
Export  Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Adininistration, 
(202)  482-5131  (this  is  not  a  toll-free 
number)  or  by  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 


1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  1104H, 
Washington,  DC  20230.  hiformation 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  commei\ts  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  87-7A001." 

The  American  Film  Marketing 
Association's  ("AFMA")  original 
Certificate  was  issued  on  April  10, 1987 
(52  FR  12578.  April  17,  1987)  and  last 
amended  on  December  9,  1998  (64  FR 
10993,  March  8,  1999).  A  summary  of 
the  application  for  an  amendment 
follows. 

Summary  of  the  Application: 

Applicant:  American  Film  Marketing 
Association  ("AFMA"),  10850  Wilshire 
Blvd.,  9th  Floor,  Los  Angeles,  California 
90024-4321. 

Contact:  Thomas  E.  Arend,  Jr., 
Attorney,  Telephone:  (202)  663-8070. 

Application  No.:  87-7 AOOl. 

Date  Deemed  Submitted:  May  8,  2003. 
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Proposed  Amendment:  AFMA  seeks 
to  amend  its  Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1]  of  the  Regulations  (15 
CFR  325.2(1):  Adriana  Chiesa 
Enterprises  SRL,  Rome.  Italy;  Alain 
Siritzky  Productions  (ASP),  Paris, 
France;  Alliance  Atlantis 
Communications  Corporation,  Toronto, 
Canada;  Arclight  Films  PTY.  LtD., 
Sydney,  Australia;  Atlas  International 
Film  GMBH.  Munich,  Germany;  Atrium 
Productions  KFT,  Rotterdam,  The 
Netherlands;  Beyond  Films,  Ltd.,  Surry 
Hills,  Australia;  British  Film  Institute, 
London.  United  Kingdom;  Buena  Vista 
Television,  a  Division  of  Disney/ ABC 
Infl  TV  Inc.,  Burbank,  California;  BV 
International  Pictures  AS,  Avaldsnes, 
Norway;  Capitol  Films  Limited,  London, 
United  Kingdom;  China  Star 
Entertairmient  Group,  TST,  Kowloon, 
Hong  Kong;  Cinemavault  Releasing, 
Toronto,  Canada;  CORI  Distribution 
Group,  London,  United  Kingdom; 
Distant  Horizon,  Ltd.,  Suirey.  United 
Kingdom;  DZ  Bank,  London,  United 
Kingdom;  FIDEC,  Montreal,  Canada; 
Film  Finance  Corporation  Australia, 
Sydney,  Australia;  Filmax-SOGEDASA, 
Barcelona,  Spain;  Filmexport  Group 
SRL,  Rome,  Italy;  Filmfour 
International.  London.  United  Kingdom; 
Fintage  House.  Leiden,  The 
Netherlands;  Fleetboston  Financial, 
Boston,  Massachusetts;  Focus  Features, 
New  York,  New  York;  Fortissimo  Film 
Sales,  Amsterdam.  The  Netherlands; 
Freeway  Entertainment  Group  Ltd., 
Budapest,  Hungary;  Fremantlemedia 
Enterprises,  London,  United  Kingdom; 
Goldcrest  Films  International,  Ltd., 
London,  United  Kingdom;  Golden 
Harvest  Entertainment  Co..  Ltd.,  Beverly 
Hills.  California;  Good  Times 
Entertainment,  Inc..  Bel  Air,  California; 
Han  Entertainment,  Hong  Kong: 
Hanway  Films,  London,  United 
Kingdom;  Hollywood  Previews 
Entertainment,  Inc.,  Santa  Monica, 
California;  Horizon  Entertainment,  Inc., 
Vancouver,  Canada;  lAC  Film  & 
Television,  London,  United  Kingdom; 
Icon  Entertainment  International, 
London.  United  Kingdom;  IFD  Films  & 
Arts,  Ltd.,  Tsing  Yi,  New  Territories, 
Hong  Kong;  IFM  World  Releasing.  Inc., 
Glendale,  California;  In-Motion  Pictures, 
Inc..  London,  United  Kingdom; 
Intermedia,  London,  United  Kingdom; 
Intra*Movies  SRL,  Rome,  Italy;  JP 
Morgan  Securities,  Inc.  Entertairmient 
Industries  Group,  Los  Angeles, 
California;  Kevin  Williams  Associates, 
S.A.,  Madrid,  Spain;  Lolafilms,  Madrid, 
Spain;  Media  Asia  Distribution,  Ltd., 


Causeway  Bay,  Hong  Kong;  Moviehouse 
Entertainment,  London,  United 
Kingdom;  New  Zealand  Film 
Commission,  Wellington,  New  Zealand; 
North  American  Releasing,  Inc., 
Vancouver,  Canada;  North  by  Northwest 
Distribution,  Spokane,  Washington; 
Oasis  International,  Toronto,  Canada; 
Pathe  International,  Paris,  France; 
Powerhouse  Entertainment  Group,  Inc., 
Beverly  Hills,  California;  Pueblo  Film 
Group,  Zurich,  Switzerland; 
Renaissance  Films,  Ltd.,  London, 
United  Kingdom;  Safir  Films,  LTD., 
Harrow,  Middlesex,  United  Kingdom; 
SOGEPAQ  S.A.,  Madrid,  Spain;  Solo 
Entertainment  Group,  Inc.,  Beverly 
Hills,  California;  Splendid  Pictiu^s,  Inc., 
Bel  Air,  California;  Stadsparkasse  Koeln, 
Entertainment  Finance,  Cologne, 
Germany:  Studiocanal,  Boulogne, 
France;  Svensk  Filmindustri,  AB, 
Stockholm,  Sweden;  Telepool,  Munich, 
Germany;  TF  1  International,  Boulogne 
Billancourt  Cedex,  France;  Trust  Film 
Sales,  Hvidovre,  Denmark;  TVA  Films, 
a  Division  of  Group  TVA,  Inc., 
Montreal,  Canada;  UGC  International, 
Neuilly  sur  Seine,  France;  Vine 
International  Pictures,  Ltd.,  Downe, 
Orpington,  United  Kingdom;  and  The 
Works,  London,  United  Kingdom^and 

2.  Delete  each  of  the  following  "~^ 
companies  as  a  "Member"  of  the 
Certificate:  Arama  Entertairmient, 
Encino,  California;  Associated 
Television  International,  Los  Angeles, 
California;  Atmosphere  Entertainment, 
Inc.,  Westlake  Village.  California;  Blue 
Rider  Pictures.  Manhattan  Beach, 
California;  Gapella  Films,  Los  Angeles, 
California;  Film  Four  International, 
Burbank,  California;  Helkon 
International  Pictures,  Inc.,  Beverly 
Hills,  California;  IFM  Film  Associates, 
Inc.,  Glendale,  California;  Largo 
Entertainment,  Beverly  Hills,  California, 
NBC  Enterprises,  Burbank,  California; 
Odyssey  Pictures  Corporation,  Dallas, 
Texas;  Saban  Pictures  International.  Los 
Angeles,  California;  The  Kushner-Locke 
Company,  Beverly  Hills,  California; 
Village  Roadshow  Pictures,  Burbank, 
California;  CAL  Fed  Bank,  Sherman 
Oaks,  California;  Chase  Manhattan,  Los 
Angeles,  California;  Cinema 
Completions  International,  Studio  City, 
California;  Far  East  National  Bank,  Los 
Angeles,  California;  Mizuho  Corporate 
Bank,  Ltd.,  Los  Angeles,  California; 
Motion  Picture  Bond  Company,  Los 
Angeles,  California;  Aura 
Entertainments  LLC.  Beverly  Hills, 
California;  Imageworks  Entertainment 
International,  Inc.,  Woodland  Hills, 
California;  Switch  Entertainment, 
Norfolk,  Virginia;  Vortex  Pictures,  LLC, 


Santa  Monica,  California,  and  York 
Entertainment,  Encino,  California. 

Dated:  May  14,  2003. 
leffrey  C.  Anspacher, 

Director.  Office  of  Export  Trading,  Company 

Affairs. 

[FR  Doc.  03-12632  Filed  5-19-03;  8:45  am] 

BILLING  CODE  3S1IM)fM> 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Thunder 
Bay  National  Marine  Sanctuary  and 
Underwater  Preserve  Advisory  Council 

agency:  Office  of  National  Marine 

Sanctuaries  (ONMS),  National  Oceanic 

and  Atmospheric  Administration 

(NOAA),  Department  of  Commerce 

(DOC). 

ACTION:  Notice  and  request  for 

applications. 

summary:  The  Thunder  Bay  National 
Marine  Sanctuary  and  Underwater 
Preserve  (TBNMS&UP)  is  seeking 
applications  for  the  following  seats  on 
the  Advisory  Council:  Tourism,  Diving, 
Education  K-12,  Maritime  History  and 
Interpretation,  Citizen-At-Large. 

Applicants  are  chosen  based  upon 
their  particular  expertise  and 
experiences  in  relation  to  the  seat  for 
which  they  are  applying;  community 
and  professional  affiliations;  and  the 
length  of  residence  in  the  area  affected 
by  the  Sanctuary  &  Preserve.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  two-year  terms  pursuant 
to  the  Council's  Charter.  Applicants 
should  be  available  to  attend 
approximately  six  meetings  annually. 
DATES:  Applications  are  due  by  June  6, 
2003. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Kate  Thompson,  NOAA/ 
Thunder  Bay  National  Marine  Sanctuary 
and  Underwater  Preserve,  145  Water 
Street,  Alpena,  Michigan  49707. 
Applications  are  also  available  on-line 
at:  www.thunderbay.noaa.gov.  All 
completed  applications  should  be  sent 
to  the  Alpena  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gray,  NOAA/Thunder  Bay  National 
Marine  Sanctuary  and  Underwater 
Preserve,  145  Water  Street  Alpena,  MI 
49707,  (989}  356-8805  ext.  12  PHONE, 
(989)  354-0144  FAX, 
jeff.gray@n  oaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
current  TBNMS&UP  Advisory  Council 
was  established  in  2001  to  provide 
advice  and  recommendations  to  the 


Sanctuary  Manager  and  the  Joint 
Management  Committee  (a  state/federal 
body  to  oversee  major  policy, 
management  and  budget  issues 
concerning  the  Sanctuary  &  Preserve) 
regarding  the  management  and 
operation  of  the  Thunder  Bay  NMS  & 
L^.  Since  its  establishment,  the  Coimcil 
has  played  a  vital  role  in  the  decisions 
affecting  the  Sanctuary  &  Preserve 
waters. 

The  Council's  15  voting  members 
represent  a  variety  of  local  constituent 
groups,  as  well  as  the  general  public, 
plus  five  local  governmental 
jurisdictions. 

The  Council  is  supported  by  four 
working  groups:  Education,  Outreach, 
Volunteer  and  Mooring  Buoy  Working 
Groups.  Each  group  deals  with  matters 
concerning  education,  outreach, 
volunteers  and  resource  protection. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager  and 
is  instrumental  in  helping  to  develop 
program  goals.  The  Coimcil  works  to 
advise  the  Sanctuary  Manager  by 
keeping  him  informed  about  areas  of 
concern  from  their  constituents,  as  well 
as  offering  recommendations  on  specific 
issues  that  may  occur. 

The  Sanctuary  &  Preserve  was 
established  to  memage  and  protect 
Thunder  Bay's  historic  collection  of 
over  100  shipwrecks.  NOAA  and  the 
State  of  Michigan  are  equal  partners  in 
the  manager  of  TBNMS&UP.  Both 
NOAA  and  the  State  will  mutually  agree 
on  the  selection  of  the  vacant  seat 
members. 

Authority:  16  U.S.C.  Sections  1431,  at  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  May  14,  2003. 
Jamison  S.  Hawkins, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  03-12629  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  3S10-NK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Approval  Decision  on  Maine 
Coastal  Nonpoint  Pollution  Control 
Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce  and  the  U.S. 
Environmental  Protection  Agency. 


ACTION:  Notice  of  Intent  to  Approve  the 
Maine  Coastal  Nonpoint  Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  Maine 
Coastal  Nonpoint  Pollution  Control 
Program  (coastal  nonpoint  program)  and 
of  the  availability  of  the  draft  Approval 
Decisions  on  conditions  for  the  Maine 
coastal  nonpoint  program.  Section  6217 
of  the  Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b,  requires  States  and 
Territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  States  and 
Territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditionally  approved  the  Maine 
coastal  nonpoint  program  on  February 
23,  1998.  NOAA  and  EPA  have  drafted 
approval  decisions  describing  how 
Maine  has  satisfied  the  conditions 
placed  on  its  program  and  therefore  has 
a  fully  approved  coastal  nonpoint 
program. 

NOAA  and  EPA  are  nraking  the  draft 
decisions  for  the  Maine  coastal 
nonpoint  program  available  for  a  30-day 
public  comment  period.  If  comments  are 
received,  NOAA  and  EPA  will  consider 
whether  such  comments  are  significant 
enough  to  affect  the  decision  to  fully 
approve  the  program. 

Copies  of  tne  draft  Approval 
Decisions  can  be  foiuid  on  the  NOAA 
Web  site  at  http:// 

www.ocnn.nos.noaa.gov/czm/  or  may  be 
obtained  upon  request  from:  Helen  Farr, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  phone  (301) 713-3155.  xl50,  e- 
mail  helen.farr@noaa.gov. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
draft  Approval  Decisions  should  do  so 
by  June  19,  2003. 

ADDRESSES:  Comments  should  be  made 
to:  John  Kiiig,  Acting  Chief,  Coastal 
Programs  Division  (N/ORM3).  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  phone  (301) 713-3155,  xl88,  e- 
mail  john.king@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr,  Coastal  Programs  Division 
(N/0RM3).  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 


1305  East- West  Highway,  Silver  Spring, 
Maryland,  20910,  phone  (301)  713- 
3155,  xl50,  e-mail  heIen.farr@noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  May  15,  2003. 
Jamison  S.  Hawkins, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 
G.  Tracy  Mehan,  in 
Assistant  Administrator  Office  of  Water, 
Environmental  Protection  Agency. 
[FR  Doc.  03-12527  Filed  5-17-03;  8:45  am] 

BILUNG  CODE  3S10-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0321 03C] 

Endangered  Species;  File  No.  1418 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
LawTence  D.  Wood,  Marine  Life  Center 
of  Juno  Beach,  14200  U.S.  Hwy.  1,  Juno 
Beach,  FL  33408,  has  applied  in  due 
form  for  a  permit  to  take  hawksbill  sea 
turtles  [Eretmochelys  imbricata)  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  Jime  19, 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southeast  Region,  9721  Executive 
Center  Drive  North,  St.  Petersburg,  FL 
33702-2432;  phone  (727)570-5301;  fax 
(727)570-5320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pati-ick  Opay  (301)713-1401  or  Carrie 
Hubard,  (301)713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (ESA;  16  U.S.C. 
1531  et  seq.)  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  222-226). 

The  applicant  proposes  to  study  the 
abundance  and  distribution  of  hawksbill 
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sea  turtles  in  the  waters  of  Palm  Beach 
County,  FL.  The  purpose  of  this  project 
is  to  support  hawksbill  recovery  efforts 
by  surveying  the  local  population  to 
document  the  distribution  and 
movement  of  individuals  in  these 
waters.  Larger  turtles  will  be  hand 
captured  and  smaller  individuals  will 
be  captured  using  a  24  inch  (60  cm) 
diameter  dip-net.  Turtles  will  be 
retained  on  a  vessel  for  the  collection  of 
morphometric  data,  tagging,  numbering, 
photographs,  and  tissue  sampling,  and 
then  released.  Se\ienty-five  turtles  of  all 
sizes  will  be  captured  annually,  and  the 
requested  duration  of  this  permit  is  5 
years. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Dated:  May  14,  2003. 
Stephen  L.  Leathery,  f 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-12650  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  051203B] 

Marine  Mammals;  File  No.  1004-1656 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Funtime,  Inc.  d/b/a  Six  Flags  Worlds  of 
Adventure,  1060  North  Aurora  Road, 
Aurora,  OH  44202,  has  been  issued  an 
amendment  to  public  display  Permit 
No.  1004-1656-00  to  extend  the 
expiration  date  through  May  16,  2004. 
ADDRESSES:  The  amendment  and  related 
docimients  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Skidmore  or  Amy  Sloan, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  May 
22,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  35965)  that 
Permit  No.  1004-1656-00  had  been 
issued  to  Fxmtime,  Inc.  d/b/a  Six  Flags 
Worlds  of  Adventure  to  import  two 
killer  whales,  one  adult  female  from 
Marineland  S.A.,  Antibes,  France  and 
one  adult  male  from  Miuido  Marino, 
Buenos  Aires,  Argentina,  for  the 
purposes  of  public  display.  This  permit 
amendment  extends  the  duradon  of  the 
permit  from  May  16,  2003,  to  May  16, 
2004.  The  requested  permit  amendment 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regidations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Dated:  May  13,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-12649  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.:  2003-P-018] 

Request  for  Comments  on  the  Study  of 
the  Changes  Needed  To  Implement  a 
Unity  of  Invention  Standard  in  the 
United  States 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice;  request  for  comments. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
established  a  21st  Century  Strategic  Plan 
to  transform  the  USPTO  into  a  quality- 
focused,  highly  productive,  responsive 
organization  supporting  a  market-driven 
intellectual  property  system.  As  part  of 
this  plan,  the  USPTO  will  conduct  a 
study  of  the  changes  needed  to 
implement  a  Patent  Cooperation  Treaty 
(PCT)  style  Unity  of  Invention  standard 


in  the  United  States.  Prior  to  starting  a 
detailed  study,  the  USPTO  is  seeking 
public  comment  on  a  number  of  issues 
to  help  guide  the  scope  and  content  of 
a  study  on  the  adoption  of  a  Unity  of 
Invention  standard  in  the  United  States. 

COMMENT  DEADLINE  DATE:  To  be  ensured 
of  consideration,  written  comments 
must  be  received  on  or  before  July  21, 
2003.  No  public  hearing  will  be  held  at 
this  stage  of  the  study. 

ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to: 
unity.comments@uspto.gov.  Comments 
may  also  be  submitted  by  mail 
addressed  to:  Mail  Stop  Comments — 
Patents,  Commissioner  for  Patents,  PO 
Box  1450,  Alexandria,  VA  22313-1450; 
or  by  facsimile  to  r703)  872-9411, 
marked  to  the  attention  of  Robert  Clarke. 
Although  comments  may  be  submitted 
by  mail  or  facsimile,  the  USPTO  prefers 
to  receive  comments  via  the  Internet.  If 
comments  are  submitted  by  mail,  the 
USPTO  would  prefer  that  the  comments 
be  submitted  on  a  DOS  formatted  3V2 
inch  disk  accompanied  by  a  paper  copy. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  Patent 
Legal  Administration,  Office  of  the 
Deputy  Commissioner  for  Patent 
Examination  Policy,  located  at  Room 
3D65  of  Crystal  Plaza  3/4,  2201  South 
Clark  Place,  Arlington,  Virginia,  22202, 
and  will  be  available  through 
anonymous  file  transfer  protocol  (ftp) 
via  the  Internet  (address:  http:// 
www.uspto.gov).  Since  comments  will 
be  made  available  for  public  inspection, 
information  that  is  not  desired  to  be 
made  public,  such  as  an  address  or 
phone  number,  should  not  be  included 
in  the  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Clarke  direcUy  by  phone  at 
(703)  305-9177,  by  e-mail  at 
robert.clarke@uspto.gov,  by  facsimile  to 
(703)  305-1013,  marked  to  the  attention 
of  Robert  A.  Clarke,  or  by  mail 
addressed  to:  Mail  Stop  Comments — 
Patents,  Commissioner  for  Patents,  PO 
Box  1450,  Alexandria,  VA  22313-1450. 

SUPPLEMENTARY  INFORMATION:  The  Unity 
of  Invention  standard  (in  PCT 
applications)  and  United  States 
restriction  practice  (in  United  States 
applications)  are  mechanisms  by  which 
the  USPTO  determines  whether  patent 
applicants  are  entiUed  to  examination  of 
all  of  the  claims  in  an  application  by 
determining  whether  the  claims  are 
directed  to  a  single  invention,  or  to 


multiple  inventions  that  are  capable  of 
supporting  separate  patents. 

Tne  Unity  of  Invention  standard  is  a 
component  of  many  foreign  patent  laws 
and  is  also  used  in  international  search 
and  preliminary  examination    . 
proceedings  conducted  pursuant  to  the 
PCT. 

United  States  restriction  practice  is 
based  on  35  U.S.C.  121,  which  provides 
that:  "[ijf  two  or  more  independent  and 
distinct  inventions  are  claimed  in  one 
application,  the  Director  may  require 
the  application  to  be  restricted  to  one  of 
the  inventions."  This  allows  examiners 
to  limit  applicants  to  one  set  of 
patentably  indistinct  inventions  per 
application.  The  USPTO  may  "restiict" 
the  application  to  one  set  of  patentably 
indistinct  inventions:  (1)  If  the 
application  includes  multiple 
independent  and  patentably  distinct 
sets  of  inventions,  and  (2)  if  there  is  an 
undue  burden  to  examine  more  than 
one  invention  in  the  same  application. 
Restriction  practice  was  designed  to 
balance  the  interest  of  granting  an 
applicant  reasonable  breadth  of 
protection  in  a  single  patent  against  the 
burden  on  the  USPTO  of  examining 
multiple  inventions  in  a  single 
application. 

Current  USPTO  policy  allows  for 
restriction  between  related  inventions  as 
well  as  between  independent 
inventions.  However,  if  the  USPTO 
adopts  a  Unity  of  Invention  standard, 
restriction  would,  as  a  general  rule,  no 
longer  be  permitted  between  certain 
related  inventions  that  cvurently  may  be 
restricted  under  United  States 
restriction  practice.  Some  examples  of 
related  inventions  that  are  often  filed 
together  and  typically  can  be  restricted 
under  current  United  States  practice 
before  a  prior  art  search  is  conducted, 
but  do  not  lack  unity  under  the  Unity 
of  Invention  standard,  include:  (1)  A 
process,  and  the  apparatus  for  carrying 
out  the  process;  (2)  a  process  for  making 
a  product,  and  the  product  made;  (3)  an 
apparatus,  and  the  product  made  by  the 
apparatus;  (4)  a  product,  and  the  process 
of  using  the  product. 

A  lacK  of  Unity  of  Invention  is 
different  from  restriction  practice  in 
some  major  aspects.  Unity  of  Invention 
is  practiced,  with  slight  variations,  in 
per  applications  and  in  applications 
examined  by  the  European  Patent  Office 
(EPO)  and  the  Japan  Patent  Office  (JPO). 
The  primary  consideration  for 
establishing  Unity  of  Invention  is  that 
the  claims  are  entiUed  to  be  examined 
in  a  single  application  if  the  claims  are 
so  Unked  together  as  to  form  a  single 
general  inventive  concept,  premised  on 
the  concept  of  a  common  featiue 
(referred  to  as  a  "special  technical 


feature"  in  the  context  of  PCT  Rule  13) 
that  can  be  present  in  multiple 
inventions  within  a  single  application. 
As  long  as  the  same  or  corresponding 
common  feature  is  foimd  in  each  claim 
and  that  common  feature  makes  a 
contribution  over  the  prior  art,  the 
claims  comply  with  the  requirement  for 
Unity  of  Invention.  If  the  inventions 
lack  a  common  featiu-e  that  makes  a 
contribution  over  the  prior  art,  then  a 
holding  of  lack  of  Unity  of  Invention 
would  be  proper.  The  determination  of 
whether  an  invention  makes  a 
contribution  over  the  prior  art  can 
effectively  be  done  only  after  a  prior  art 
search  for  the  common  featiu«  has  been 
performed. 

Adoption  of  any  of  the  various  styles 
of  Unity  of  Invention  practice  vdll  likely 
have  significant  impacts  on  current 
USPTO  examination  practices  and 
organization.  The  degree  of  the  impacts 
will  depend  upon  the  particulars  of  how 
the  Unity  of  Invention  standard  is 
Implemented.  A  complete  study  will 
need  to  consider,  at  a  minimimi,  the 
impacts  and  changes  to:  quality, 
pendency,  workload,  revenue,  fees, 
patent  term  adjustment,  examination 
re~soim:es,  organizational  structure  of 
the  Patent  Examining  Corps,  and  the 
United  States  patent  classification 
system.  - 

Issues  for  Comment 

.  Issue  1 :  Unity  of  Invention  as 
practiced  in  the  EPO  is  interlinked  to 
EPC-style  claim  drafting  and  EPO  claim 
treatment  practice,  including  certain 
limitations  on  claiming  that  are  not 
present  in  current  United  States  patent 
practice.  For  example,  the  EPO  (imder 
EPC  rule  29(2))  usually  allows  only  one 
independent  claim  per  category  of 
invention  (category  of  invention  is  that 
of  product,  process  or  apparatus  of  use), 
and  emphasizes  the  search  and 
examination  of  independent  claims.  In 
contrast,  the  USPTO  searches  and 
examines  every  claim,  independent  emd 
dependent,  and  every  limitation  of 
every  claim.  In  addition,  EPC-style 
claim  drafting  is  generally  termed 
"central  claiming".  In  central  claiming, 
the  inventive  concept  is  essentially 
claimed  in  the  independent  claim.  If  the 
independent  claim  is  found  allowable, 
the  EPO  examination  will  not  be  unduly 
concerned  with  respect  to  the 
dependent  claims,  according  to  EPO 
Giudelines,  C-IU,  3.6. 

Should  the  USPTO  study  ways  to 
adopt  EPO  claim  treatment  practice, 
including  normally  allowing  only  one 
independent  claim  per  category  of 
invention,  when  considering  ways  to 
adopt  a  Unity  of  Invention  standard, 
and  why? 


Should  the  USPTO  emphasize  the 
examination  of  independent  claims  and 
modifying  the  examination  of 
dependent  claims  in  the  same  fashion  as 
die  EPO? 

If  so,  would  there  be  any  reason  to 
consider  changes  to  the  presumption  of 
validity-  under  35  U.S.C.  282  of  those 
dependent  claims? 

Issue  2:  In  United  States  restriction 
practice,  the  applicant  can  file  a 
subsequent  application  that  is  directed 
to  an  invention  that  was  divided  out  of 
the  parent  application.  These  are  called 
Divisional  applications.  Divisional 
applications  are  typically  subsequently 
filed  and  are  not  normally  examined 
concurrenUy  with  the  parent 
application.  Divisional  applications 
retain  thej>enefit  of  the  filing  date  of  the 
original  application  if  the  conditions  set 
forth  in  35  U.S.C.  120  are  met.  This 
allows  an  applicant  to  continue  to 
pursue  protection  for  the  inventions 
subject  to  restriction  that  were  in  the 
original  application  without  being 
affected  by  double  patenting.  All 
member  states  of  the  Paris  Convention 
for  the  Protection  of  Industrial  Property 
(1967)  (including  Japan  and  all  EPC 
member  states),  as  well  as  the  EPO,  also 
provide  for  the  filing  of  Divisional 
applications.  However,  the  PCT  does 
not  yet  provide  for  the  filing  of 
Divisional  international  applications. 
Consequentiy,  the  PCT  rules  provide  for 
applicant  to  pay  for  the  search  and 
examination  of  additional  inventions 
that  "lack  unity"  in  a  single 
international  application.  Adoption  of  a 
Unity  of  Invention  standard  could,  in 
some  instances,  require  examining  more 
inventions  diuing  the  examination  of  a 
single  application  than  occurs  presenUy, 
thereby  possibly  causing  delay  in  the 
examination  of  other  applications  if 
examination  resomt:es  are  limited.  This 
could  increase  the  USPTO 's  average 
patent  pendency  time. 

If  die  USPTO  adopts  a  Unity  of 
Invention  standard,  should  the  USPTO 
provide  applicants  the  option  of  a  PCT- 
style  Unity  of  Invention  practice  to  pay 
for  additional  inventions  that  lack  Unity 
of  Invention  in  the  same  application? 

If  so,  should  the  USPTO  consider  any 
changes  to  patent  term  adjustment 
under  35  U.S.C.  154(b)  for  applications 
which  have  more  inventions  examined 
in  a  single  application  imder  a  Unity  of 
Invention  standard  than  are  permitted 
under  cmrent  practice? 

In  view  of  the  fact  that  examining 
multiple  inventions  in  a  single  - 
application  could  cause  examination 
delay  in  other  applications,  what  other 
revisions  to  patent  term  adjustment 
provisions  under  35  U.S.C.  154(b) 
should  be  considered  by  the  USPTO,  or 
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should  the  USPTO  also  consider 
revising  the  order  that  cases  are  taken 
up  for  examination? 

Issue  3:  Under  the  PCT,  examination 
proceeds  on  the  basis  of  the  first 
claimed  invention  if  applicant  does  not 
pay  for  additional  inventions  that  lack 
unity. 

Should  the  USPTO  adopt,  for  national 
applications,  the  practice  currently  used 
under  the  PCT  of  examining  the  first 
claimed  invention  where  there  is  a 
holding  of  lack  of  Unity  of  Invention? 

Optionally,  where  Unity  of  Invention 
is  lacking:  (1)  Should  the  USPTO 
examine  the  first  claimed  product,  or 
the  first  claimed  invention  if  there  are 
no  product  claims;  or  (2)  should 
applicant  be  given  the  opportunity  to 
elect  an  invention  to  be  examined? 

Issue  4:  A  determination  of  lack  of 
Unity  of  Invention  is  predicated  on 
assessing  whether  a  common  feature 
(referred  to  as  a  "special  technical 
featiue"  in  the  context  of  PCT  Rule  13) 
defines  a  contiibuUon  over  the  prior  art. 
Certain  PCT  member  states  assess  this 
requirement  only  with  respect  to 
patentable  advances  over  prior  art. 
However,  issues  of  lack  of  support, 
enablement,  clarity,  or  conciseness, 
generally  resulting  from  excessive 
breadth  of  claims  or  excessive  numbers 
of  claims,  may  occiu  that  render 
examination  unduly  burdensome.  In 
such  circumstances,  some  International 
Authorities  will  make  a  "partial  search" 
declaration  to  limit  the  extent  of  search 
and  examination.  The  USPTO  does  not 
follow  this  practice.  On  the  other  hand, 
it  may  be  viewed  that  if  the  common 
feature  or  "special  technical  feature"  is 
not  adequately  supported  by  the 
disclosure  or  lacks  utility  ("industrial 
applicability"  in  the  PCT  context),  the 
special  technical  feature  does  not  make 
a  contribution  over  the  prior  art. 

When  adopting  the  Unity  of  Invention 
standard,  should  the  USPTO  follow  the 
practice  of  performing  only  a  "partial 
search"  if  the  examination  of  the  entire 
scope  of  the  claims  is  undidy 
burdensome  due  to  non-prior  art  issues? 

Alternatively,  should  die  USPTO 
assess  adequacy  of  the  disclosure  and 
industrial  applicability  in  addition  to 
the  prior  art  when  determining  whether 
the  claims'  common  featxue  makes  a 
contribution  over  the  prior  art? 

Issue  5:  The  USPTO's  21st  Century 
Strategic  Plan  is  predicated  on  a  certain 
level  of  revenue  to  provide  the  resources 
needed  to  meet  quality  and  dmeliness 
goals.  The  Plan  ciurently  does  not 
account  for  any  additional  resource 
requirements,  and  any  corresponding 
revenue  shortfalls,  that  may  result  bom 
adopting  a  Unity  of  Invention  standard. 
Statutory  fees  under  35  U.S.C.  41(a)  and 


(b),  in  the  aggregate,  are  set  to  cover 
USPTO  operating  costs.  If  the  average 
cost  of  processing  patent  applications 
goes  up,  the  USPTO  will  need  to 
increase  fees.  Assuming  that  there  will 
be  extra  costs  of  examination  under 
Unity  of  Invention,  possible  increases 
would  be:  (1)  All  filing  fees;  (2)  all  filing 
fees  and  an  additional  fee  for 
examination  of  claims  that  lack  Unity  of 
Invention  with  an  elected  invention;  (3) 
increased  issue  and/or  maintenance  fees 
of  all  applications;  (4)  increased  issue 
and/ or  maintenance  fees  for 
applications  paying  the  additional 
invention  fee;  or  (5)  a  combination  of 
two  or  more  of  (1)  through  (4)  above. 

Which  of  the  above  approaches 
should  the  USPTO  propose  in  regard  to 
any  fee  increases? 

Issue  6:  Adopting  a  Unity  of  Invention 
standard  would  impact  the  number  of 
inventions  that  would  be  examined  in  a 
single  application,  and  require 
examining  multiple  inventions  that 
cross  multiple  disciplines  in  a  single 
application.  Due  to  the  current  level  of 
technical  specialization  in  the  Patent 
Examination  Corps,  the  USPTO  will 
have  to  consider  the  impact  any  change 
would  have  on  the  ability  of  the  USPTO 
to  maintain  high  quality  examination. 

How  should  work  be  assigned  to 
ensure  that  examination  quality  would 
not  suffer  if  examiners  have  to  examine 
multiple  inventions  fi:om  different 
disciplines  in  a  single  application? 

Should  the  USPTO  consider:  (1) 
Using  team  examination,  similar  to  the 
EPO  where  applications  are  examined 
using  three-person  teams  called 
"examination  divisions"  (2)  extending 
the  use  of  patentability  report 
procedures  provided  for  in  section  705 
of  the  Manual  of  Patent  Examining 
Procedure  (8di  ed.  2001)  (Rev.  1,  Feb. 
2003);  (3)  maintaining  the  current 
process  of  a  single  examiner  on  an 
application;  or  (4)  using  some  other 
option  of  how  work  is  performed  by 
examiners? 

Issue  7:  One  way  of  adopting  aspects 
of  Unity  of  Invention  without  making 
any  statutory  changes  would  be  for  the 
USPTO  to  use  its  authority  under  the 
continued  examination  provisions  of  35 
U.S.C.  132(b)  (authorizes  request  for 
continued  examination  or  RCE  practice) 
to  permit  applicants  to  pay  an  RCE  fee 
and  submit  or  rejoin  claims  to 
additional  inventions  after  prosecution 
has  been  closed  on  a  first  invention,  so 
long  as  the  claims  presented  with  the 
RCE  fee  either  depend  from  or  otherwise 
include  the  features  of  the  allowed 
claims  which  make  a  contribution  over 
the  prior  art.  In  this  option,  most 
applications  will  continue  to  be 
examined  imder  the  USPTO's  current 


restriction  practice.  Under  any  new 
provisions  to  implement  this  option, 
when  a  claim  is  determined  to  be 
allowable,  the  applicant  would  be 
entitled  to  request  continued 
examination  under  the  Unity  of 
Invention  standard.  The  required 
submission  would  be  additional  claims 
that  either  depend  from  or  otherwise 
include  the  features  of  the  earlier- 
examined  claims  that  are  in  condition 
for  allowance  (if  such  additional  claims 
were  not  previously  pending  in  the 
application). 

Should  the  USPTO  consider  this 
option? 

Shoidd  this  option  be  available  only 
to  applicants  whose  applications  are 
published? 

If  so,  how  shoidd  the  new  RCE  fee  be 
set  relative  to  the  current  fee  structure? 

Issue  8:  As  a  second  example  of 
adopting  aspects  of  Unity  of  Invention 
without  making  any  statutory  changes, 
the  USPTO  could  use  its  authority 
imder  continued  examination  to  permit 
requests  that  the  USPTO  continue 
examination  of  claims  which  were 
withdrawn  from  consideration.  This 
option  would  require  applicants  to 
make  a  decision  to  request  continued 
examination  rather  than  file  a  divisional 
application,  to  pay  a  fee  for  the 
treatment  of  one  additional  invention, 
and  to  present  claims  drav^Ti  only  to  that 
additional  invention.  This  option  would 
be  available  in  addition  to  the 
continuing  option  of  filing  a  divisional 
application. 

Should  the  USPTO  consider  this 
option? 

If  so,  how  should  the  loss  in  issue  and 
maintenance  fee  collections  be  offset 
relative  to  the  ciurent  structiu^? 

Issue  9:  In  view  of  the  previous 
questions  and  the  range  of  issues  and 
options,  should  the  USPTO  consider:  (1) 
Seeking  a  change  to  35  U.S.C.  121  to 
adopt  a  Unity  of  Invention  standard 
(and  if  so,  what  would  such  statutory 
change  be,  including  whether  such  a 
statute  would  provide  for  applicants  to 
pay  for  additional  inventions  that  lack 
Unity  of  Invention  to  be  examined  in 
the  same  application);  (2)  maintaining 
the  current  restriction  practice  in  the 
USPTO;  and/or  (3)  modifying  die 
USPTO  rules  and  procedures  to  adopt 
aspects  of  Unity  of  Invention  practice 
without  making  any  statutory  changes 
(if  so,  in  what  manner  should  rule 
changes  be  made)? 

Issue  10:  Do  you  have  other  solutions 
to  offer  which  are  not  addressed  in  this 
notice? 


Dated:  May  9,  2003. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and,  Director  of  the  United  States 
Patent  and  Trademark  Office. 

[FR  Doc.  03-12500  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Defense 
will  submit  to  the  Office  of  Management 
and  Budget  for  emergency  processing, 
the  following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35). 

DATES:  An  approval  date  by  May  23, 
2003,  has  been  requested. 

Title  and  OMB  Number:  Foreign 
Sourcing  for  Defense  Applications; 
OMB  Nmnber  0704-0419. 
Type  of  Request:  Reinstatement. 

Number  of  Respondents:  500 

Responses  per  Response:  1. 

Annual  Responses:  500. 

Avemge  Burden  per  Response:  5 
hours. 

Annual  Burden  Hours:  2,500. 

Needs  and  Uses:  This  information 
collection  is  required  for  the 
Department  of  Defense  to  assess  the 
impact  of  potential  supply  disruption  of 
key  components  provided  by  non-US 
suppliers.  The  information  to  be 
analyzed  under  the  study  shall  be 
collected  fi-om  prime  contractors  and 
first  and  second  tier  subcontractors. 
Specifically,  DoD  will  determine  the:  (1) 
Extent  of  foreign  sourcing  within  the 
specified  defense  products;  (2)  impact 
such  foreign  soiucing  has  on  military 
readiness;  and,  (3)  extent  to  which  DoD 
or  contractor  policies,  procedures, 
practices,  or  actions  encourage  or 
discourage  consideration  of  foreign 
sources  for  defense  products. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  shoidd  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 


Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  May  13,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-12505  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  5001-0»-« 

DEPARTiMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Missile  Defense,  Phase  III 
(Modeling  and  Simulation)  will  meet  in 
closed  session  on  June  4,  2003,  at  the 
Institute  for  Defense  Analyses,  1801  N. 
Beaiu'egard  Street,  Alexandria,  VA.  The 
Task  Force  will  assess:  the  scope  of  the 
modeling  and  simulation  effort;  the 
appropriateness  of  the  level  of  fidehty  of 
classes  of^imulations;  the  impact  of 
communications  in  the  end-to-end 
models;  the  approaches  to  ensuring  the 
validity  of  simulations  for  all  uses, 
including  exercises  and  wargaming 
done  for  training  and  operations 
concept  development;  and  additional 
opportimities  for  modeling  and 
simulation  contribution  to  Ballistic 
Missile  Defense  Systems  development 
and  evaluation. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  address  the  above 
mentioned  issues  in  a  system  of  systems 
context  with  particular  emphasis  on 
batde  management  systems,  command 
and  control  systems,  and  the  global 
sensor  system.  The  Task  Force  will 
provide  advice  on  the  state  of  modeling 
and  simulation  for  use  in  assessing 
overall  performance  of  segments  of  the 
Ballistic  Missile  Defense  Systems;  e.g.,  ■ 
groiuid-based  midcourse  intercept 
system,  space-based  interceptor  system. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 


U.S.C.  552b(c)(l)  and  diat,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Dated:  May  13,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  03-12506  Filed  5-19-03;  8:45  amj 

BILUNG  CODE  SOOI-OS-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  Correct  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
altered  the.  system  of  records  notice 
A0635-200  TAPC,  entiUed  'Separations: 
Administrative  Board  Proceedings'  on 
December  8,  2000,  at  65  FR  77002.  The 
alteration  consisted  of  adding  a  new 
routine  use.  Although  the  change  was 
listed  as  part  of  the  publication,  the 
notice,  as  amended,  did  not  contain  the 
new  routine  use.  This  publication 
corrects  this  administrative  oversight. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  June 
19,  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Department  of  the  Army, 
Freedom  of  Information/  Privacy  Act 
Office,  U.S.  Army  Records  Management 
and  Declassification  Agency,  ATTN: 
TAPC-PDD-FP,  7798  Cissna  Road, 
Suite  205,  Springfield,  VA  22153-3166. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-7137  / 
DSN  656-7137. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  ainendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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Dated:  May  13,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0635-200  TAPC 

SYSTEM  NAME: 

Separations:  Administrative  Bo^rd 
Proceedings. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDT-P,  200  Stovall  Street 
Alexandria,  VA  22332-0478.  Segments 
exist  at  Major  Army  Commands  and 
subordinate  commands,  field  operating 
agencies,  and  activities  exercising 
general  courts-martial  jurisdiction. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  on  whom 
allegations  of  defective  enlistment/ 
agreement/fraudulent  entry/alcohol  or 
other  drug  abuse  rehabilitation  failure/ 
unsatisfactory  performance/misconduct/ 
homosexuality  under  the  provisions  of 
Chapters  7,  9, 13, 14,  or  15  of  Army 
Regulation  635-200,  Enlisted  Personnel, 
result  in  administrative  board 
proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Notice  to  service  member  of 
allegations  on  which  proposed 
separation  from  the  Army  is  based; 
supporting  documentation;  DA  Form 
2627,  Records  of  Proceedings  under 
Article  15,  UCMJ;  DD  Form  493,  Extract 
of  Military  Records  of  Previous 
Convictions;  medical  evaluations; 
military  occupational  specialty 
evaluation  and  aptitude  scores; 
member's  statements,  testimony, 
witness  statements,  affidavits,  rights 
waiver  record;  hearing  transcript;  board 
findings  and  recommendations  for 
separation  or  retention;  final  action. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1169,  Regular  enlisted 
members;  limitations  on  discharge,  10 
U.S.C.  3013,  Secretary  of  the  Army;  42 
U.S.C.  10606  et  seq.;  Department  of 
Defense  Directive  1030.1,  Victim  and 
Witness  Assistance;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Information  is  used  by  processing 
activities  and  the  approval  authority  to 
determine  if  the  member  meets  the 
requirements  for  retention  or  separation. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b]  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRiEVABiLrrr: 

By  individual's  surname  or  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  persons  having  official  need; 
in  locked  cabinets,  in  locked  rooms 
within  secure  buildings. 

RETENTION  AND  DISPOSAL: 

The  original  of  board  proceedings 
becomes  a  permanent  part  of  the 
member's  Official  Military  Personnel 
Record.  When  separation  is  ordered,  a 
copy  is  sent  to  member's  commander 
where  it  is  retained  for  two  years  before 
being  destroyed.  When  separation  is  not 
ordered,  board  proceedings  are  filed  at 
the  headquarters  of  the  separation 
authority  for  two  years,  then  destroyed. 
A  copy  of  board  proceedings  in  cases 
where  the  final  authority  is  the  U.S. 
Total  Army  Personnel  Command, 
pursuant  to  Army  Regulation  635-200, 
is  retained  by  that  headquarters  (TAPC- 
PDT)  for  one  year  following  decision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Conamander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDT-P,  200  Stovall  Street,  Alexandria, 
VA  22332-0478. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  installation  where 
administrative  board  convened  or  to  the 
Commander,  U.S.  Total  Army  Personnel 


Command,  ATTN:  TAPC-PDT-P,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0478. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

If  individual  has  been  separated  from 
the  Army,  address  written  inquiries  to 
the  National  Personnel  Records  Center, 
General  Services  Administration,  9700 
Page  Avenue,  St  Louis,  MO  63132-5200: 
proceedings  will  be  part  of  the  Official 
Military  Personnel  Record. 

If  member  is  on  active  duty,  address 
written  inquiries  to  the  commander  of 
the  installation  where  administrative 
board  convened. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  individual's 
commander;  Army  personnel,  medical, 
and/or  investigative  records;  witnesses; 
the  Administrative  Separation  Board; 
federal,  state,  local,  and/or  foreign  law 
enforcement  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-12507  Filed  5-19-03;  8:45  am] 

BILLING  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  delete  and  amend 

systems  of  records. 

— t. 

SUMMARY:  The  Department  of  the  Air 
Force  is  deleting  four  systems  of  records 
notices  from  its  existing  inventory  of 
record  systems  and  amending  four 
notices  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

Three  of  the  amendments  are  required 
to  alert  the  users  of  these  systems  of 
records  of  the  additional  requirements 
of  the  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996,  as 


implemented  by  DoD  6025. 18-R,  DoD 
Health  Information  Privacy  Regulation. 
Language  being  added  imder  the 
'Routine  Use'  category  is  as  follows: 
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Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedxu-al  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice." 

DATES:  This  proposed  actions  will  be 
effective  without  fiuther  notice  on  June 
19,  2003,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601^043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  May  13,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletions 
F033  AFSG  A 

SYSTEM  NAME: 

High  Level  Inquiry  File  (June  11, 
1997,  62  FR  31793). 

Reason:  Records  are  now  being 
maintained  under  the  Air  Force  Privacy 
Act  system  of  records  notice  F033  AFSG 
B,  entitled  'Professional  Inquiry  Records 
System'. 

F036  AETC  C 

SYSTEM  NAME: 

Air  Force  Reserve  Officer  Training 
Corps  Qualifying  Test  Scoring  System 
Oune  11,  1997,  62  FR  31793). 


Reason:  The  system  of  records  is  no 
longer  needed.  All  records  have  been 
destroyed. 

F036  AETC  Q 

SYSTEM  NAME: 

Institutional  Research  Analysis 
System  (June  11, 1997,  62  FR  31793). 

Reason:  The  system  of  records  was 
never  established. 

F044  AFSGA 

SYSTEM  NAME: 

United  States  Air  Force  Hearing 
Conservation  Record  System  (June  11, 
1997,  62  FR  31793). 

Reason:  Records  are  now  being 
maintained  under  the  Air  Force  Privacy 
Act  systems  of  records  notices  F044  AF 
SO  D,  entitled  'Automated  Medical/ 
Dental  Record  System"  and  F044  AF  SO 
E,  entitled  'Medical  Record  System'. 

Amendnf>ents 
F044  AF  SG  H 

SYSTEM  NAME: 

Air  Force  Aerospace  Physiology 
Training  Programs  (Jime  11,  1997,  62  FR 
31793). 

Changes: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  'quality  performance,  training 
flight  profiles';  after  'location  of 
training'  add  'Social  Seciuity  Number, 
rank,  crew  position,  aero  rating, 
organization,  base  assigned,  MAJCOM, 
phone  nmnber;  delete  'age,  height, 
weight'. 

PURPOSE(S): 

After  'trainees'  add  'academic  grade'; 
delete  'performance';  delete 
'Physiological'  and  add  'Aerospace 
Physiology';  delete  'Unit';  add  'Flight'; 
delete  'Coordinator';  add  'Consultant'; 
delete  'Human  System  Center,  Data 
Science  Division';  add  'Air  Force 
Research  Laboratory,  Biodynamic  and 
Protection  Division';  delete  'Armstrong 
Laboratory';  add  'USAF  School  of 
Aerospace  Medicine,  Performance 
Enhancement  Department,' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025.18-R  may  place 


additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  foimd  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


STORAGE: 

Replace  entry  writh  'Maintained  in  file 
folders,  on  computers,  and  on  computer 
output  products." 

SAFEGUARDS: 

Replace  entry  with  'Records  are 
accessed  by  person{s)  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties  and 
by  authorized  personnel  who  are 
properly  screened  and  cleared  for  need- 
to-know.  Records  are  stored  in  locked 
rooms  and  cabinets.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.' 


RECORD  SOURCE  CATEGORIES: 

Replace  entry  with  'Aerospace 
Physiology  Training  Flight  (APTF)'. 

***** 

F044  AF  SG  H 

SYSTEM  NAME:  AIR  FORCE  AEROSPACE 
PHYSIOLOGY  TRAINING  PROGRAMS. 

SYSTEM  LOCATION: 

Chamber  Flight  Records  located  at 
Human  Systems  Center,  Data  Sciences 
Branch,  2510  Kennedy  Circle,  Suite  3, 
Brooks  Afr  Force  Base,  TX  78235-5199; 
Aerospace  Physiology  Training  monthly 
reports  at  each  Air  Force  Physiological 
Training  Flight;  Headquarters  Afr  Force 
Medical  Operation  Agency,  110  Luke 
Avenue,  Suite  405,  Boiling  Afr  Force 
Base,  DC  20332-7050;  Medical  records 
at  USAF  School  of  Aerospace  Medicine, 
Force  Enhancement  Department 
Hyperbaric  Medicine  Division,  2510 
Kennedy  Drive,  Suite  117,  Brooks  Afr 
Force  Base,  TX  78235-5119. 
Physiological  training  records  at  Air 
Force  Aerospace  Physiology  Training 
Flights;  individual  physiological 
fraining  records  for  non-afrcrew 
personnel  at  consolidated  flight  record 
custodians  at  Afr  Force  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  pf  systems  of  records 
notices.  National  Personnel  Records 
Center,  Military  Personnel  Records, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5100. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Aircrew  and  non-aircrew 
personnel  required  to  fly  on  Afr  Force 
aircraft. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  data  on  attendance  at  formal 
training,  type  of  course  received,  Social 
Security  Number,  rank,  crew  position, 
aero  rating,  organization,  base  assigned, 
MAJCOM,  phone  number,  and  sex  of 
trainees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  Air  Force  Instruction  11-403. 
Air  Force  Aerospace  Physiological 
Training  Program. 

PURPOSE(S): 

Authenticate  type  of  training,  location 
and  trainees  academic  grade  during 
course.  Flight  profiles  (altitude 
chamber)  and  any  reactions  occurring 
during  flight  are  maintained  by  each 
Aerospace  Physiology  Training  Flight 
for  future  authentication  of  training. 
Additional  authentication  is  provided 
flight  managers  and  scheduling  officers 
and  copies  of  flight  profiles  and  reaction 
data  are  provided  United  States  Air 
Force  School  of  Aerospace  Medicine  for 
research.  A  compilation  of  select  data  is 
forwarded  to  appropriate  Conunand 
Consultant  for  Physiological  Training 
for  management  purposes,  to  United 
States  Air  Force  School  of  Aerospace 
Medicine,  and  Air  Force  Research 
Laboratory,  Biodynamic  and  Protection 
Division  for  analysis  and  research,  and 
to  the  Air  Force  Medical  Operations 
Agency  for  management  and  research. 
Data  for  specific  reactors  to  low  pressure 
are  handled  as  medical  records  with 
additional  distribution  to  appropriate 
Major  Air  Command  Surgeon  for 
information  and  possible  corrective 
action,  to  USAF  School  of  Aerospace 
Medicine,  Performance  Enhancement 
Department,  Hyperbaric  Medicine 
Division  for  research  and  analysis  and 
to  Headquarters  Air  Force  Medical 
Operations  Agency  for  policy/ 
management/statistical  and  research 
analysis. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b){3)  as 
follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Heahh  Information  Privacy 


Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  emd  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  on 
computers,  and  on  computer  output 
products. 

RETRIEVABIUTY: 

Data  relative  to  reactors  to  low 
pressure,  management  analysis 
procedures  retrieved  by  Social  Security 
Number.  Authentication  of  training  filed 
by  name. 

SAFEGUARDS: 

Records  are  accessed  by  commanders 
of  medical  centers  and  hospitals  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties  and  by  authorized 
persormel  who  are  properly  screened 
and  cleared  for  need-to-know.  Records 
are  stored  in  locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Chamber  Flight  Record  at  United 
States  Air  Force  School  of  Aerospace 
Medicine  retained  imtil  entered  into 
computer  files,  until  superseded, 
obsolete,  or  no  longer  needed  for 
reference.  Physiological  Training 
Monthly  Reports  at  Headquarters  Air 
Force  Medical  Operations  Agency  and 
89th  AMDS/SGPT,  Andrews  AFB  are 
retained  in  secure  databases  no  longer 
needed  for  reference.  Copies  at 
Aerospace  Physiology  Training  Flights 
are  retained  in  office  files  or  databases 
until  no  longer  needed  for  reference,  or 
on  inactivation.  Physiological  Training 
Record  are  retained  until  no  longer 
needed  for  reference;  Individual 
Physiological  Training  Records  for  non- 
flying  personnel  retained  as  a  part  of 
individual  medical  record  until  member 
separates  fi'om  active  or  Reserve  duty. 
For  flying  personnel,  record  is  retained 
in  flight  records  and  turned  over  to 
individual  upon  discharge,  separation, 
or  retirement. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Air  Force  Medical 
Operations  Agency,  110  Luke  Avenue, 
Suite  405,  Boiling  Air  Force  Base,  DC 
20332-7050. 

NOTIFICATION  PROCEDURE:. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  on  themselves  should 
address  written  inquiries  to  the  Chief 
Aerospace  Physiology,  Air  Force 
Medical  Operations  Agency,  110  Luke 
Avenue,  Suite  405,  Boiling  Air  Force 
Base,  DC  20332-7050. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  vmtten  requests 
to  the  Chief  Aerospace  Physiology,  Air 
Force  Medical  Operations  Agency,  110 
Luke  Avenue,  Suite  405,  Boiling  Air 
Force  Base,  DC  20332-7050. 

Students  should  provide  full  name, 
military  status,  approximate  date  and 
last  location  of  training;  officers  and 
technicians  assigned  Air  Force 
Aerospace  Physiology  Programs  provide 
full  name  and  location  of  last  training. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi"om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Aerospace  Physiology  Training  Flight. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F044  AF  SG  B 
SYSTEM  NAME: 

Drug  Abuse  Rehabilitation  Report 
System  (June  11, 1997,  62  FR  31793). 

CHANGES: 


STORAGE: 

Replace  entry  with  'Maintained  in  file 
folders  and  on  computer,  and  on 
computer  output  products.' 

RETENTION  AND  DISPOSAL: 

Add  to  entry  'Computer  records  are 
destroyed  by  erasing,  deleting,  or 
overwriting.' 


F044  AF  SG  B 

SYSTEM  NAME: 

Drug  Abuse  Rehabilitation  Report 
System. 

SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force 
and  major  command  headquarters. 


Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Any  active  duty  military  persormel 
who  are  confirmed  as  drug  abusers  as  a 
result  of  drug  abuse  urinalysis  testing. 
These  individuals  are  not  patients  as 
defined  in  42  U.S.C.  300s-3(6). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  Drug  Abuse 
Rehabilitation  Reports  in  Electrical 
Message  Form  in  which  demographic 
data;  lu-ine  testing  resiUts  and  abuser 
disposition  are  detailed. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Pub.  L.  91-513  as  applied  to  Federal 
agencies  by  Section  2b  of  E.O.  11599, 
June  17,  1971,  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970. 

PURPOSE(S): 

At  HQ  USAF  to  provide  statistical 
data  for  required  reports  to  Department 
of  Defense  (DoD)  and  to  the  Special 
Action  Office  on  Drug  Abuse 
Prevention,  White  House;  to  perform 
epidemiological  and  statistical  studies 
for  use  in  evaluating  the  effectiveness  of 
Air  Force  urinalysis  testing  programs;  to 
provide  information  for  answering 
congressional  inquiries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  begiiming  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
computer,  and  on  computer  output 
prochicts. 

RETREVABILmr: 

Retrieved  by  Social  Security  Niunber. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  are  controlled  by 
personnel  screening. 


RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  fifteen 
years  after  annual  cut-off,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pidping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting,  or 
overwriting. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters 
United  States  Air  Force,  110  Luke 
Avenue,  Room  400,  Washington,  DC 
20332-7050. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wrritten  inquiries  to  or  visit  the 
Surgeon  General,  Headquarters  United 
States  Air  Force,  110  Luke  Avenue, 
Room  400,  Washington,  DC  20332- 
7050. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Surgeon  General, 
Headquarters  United  States  Air  Force, 
110  Luke  Avenue,  Room  400, 
Washington  DC  20332-7050. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F033  AFSG  B 
SYSTEM  NAME: 

Professional  Inquiry  Records  System 
(June  11, 1997,  62  FR  31793). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
piu-suant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procediu^  requirements  on 


the  uses  and  disclosiu^s  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 

*        *        ♦        •        * 

F033  AFSG  B 
SYSTEM  NAME: 

Professional  Inquiry  Records  System. 

SYSTEM  LOCATION: 

At  Headquarters  United  States  Air 
Force,  Office  of  the  Surgeon  General, 
Assistant  for  Congressional  and  Public 
Affairs,  BoUing  Air  Force  Base, 
Washington,  DC  20332. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  corresponded  with 
a  member  of  Congress,  White  House,  or 
other  high  level  federal  or  state 
executive  officials  concerning  the 
professional  aspects  of  care  provided  in 
Air  Force  medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  copies  of  all 
correspondence  concerning  the  inquiry; 
substantiating  documents,  such  as 
correspondence  or  memorandums  of 
telephone  conversations  with  the 
appropriate  medical  facility,  draft 
replies,  medical  records  and  any  other 
background  data. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force. 

PURPOSE(S): 

Records  are  used  as  backgroiuid  data 
for  statistical  presentations,  and 
historical  evidence  for  repeat  inquiries 
by  the  same  individuals.  Portions  of 
records  may  be  loaned  or  copies 
provided  to  the  Department  of  Defense 
activities  for  use  as  background  data  in 
evaluating  inquiries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  InformaUon  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996.  applies  to  most 
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such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

retrievabiuty: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person{s) 
responsible  for  servicing  the  record 
system  in  perfonnance  of  their  official 
duties.  Records  are  protected  by  guards. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  two  years 
after  annual  cut-off,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters, 
United  States  Air  Force,  110  Luke 
Avenue,  Room  400,  Washington,  DC 
20332-7050. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Surgeon  General,  Headquarters,  United 
States  Air  Force,  110  Luke  Avenue, 
Room  400,  Washington,  DC  20332- 
7050. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contciined 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Surgeon  General, 
Headquarters,  United  States  Air  Force, 
110  Luke  Avenue,  Room  400, 
Washington,  DC  20332-7050. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions  and  from  source  docimients. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


F044  AF  SG  C 
SYSTEM  NAME: 

Dental  Health  Records  (June  11, 1997, 
62  FR  31793). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  'Military'  from  'Air  Force 
Military  Personnel  Center'. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  end  of  entry  'Note:  This 
system  of  records  contains  individually 
identifiable  health  information.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025. 18-R  may  place 
additional  procediual  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


F044  AF  SG  C 
SYSTEM  NAME: 

Dental  Health  Records. 

SYSTEM  location: 

Air  Force  hospitals,  medical  centers 
and  clinics;  other  authorized  medical 
imits  serving  military  persoimel  and/or 
dependents.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices.  Air  Force  Personnel  Center, 
Randolph  Air  Force  Base,  TX  78150; 
National  Persoimel  Records  Center, 
Military  Personnel  Records,  9700  Page 
Boulevard.  St.  Louis,  MO  63132-5100, 
National  Personnel  Records  Center, 
Civilian  Personnel  Records,  111 
Winnebago  Street,  St.  Louis,  MO  63118. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  retired  Air  Force 
military  personnel;  Air  Force  Academy 
nominees/applicants;  family  members 
of  military  and  retired  personnel; 
foreign  Nationals  residing  in  the  United 
States;  American  Red  Cross  personnel; 
other  DOD  civilian  employees.  Peace 
Corps  and  State  Department  personnel; 
Exchange  Officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Chronological  record  of  all  care 
received  in  military  dental  facilities. 
This  is  primarily  a  record  of  all 
treatment  received  on  an  outpatient 


basis  with  supporting  docvimentation 
such  as  consultations,  dental  history, 
laboratory,  and  x-ray  reports;  the  record 
also  includes  temporary  copies  of 
appointment  slips  and  attendance 
records  until  entered  in  the  record. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  55,  Medical  and  Dental 
Care. 

PURPOSE(S): 

Chronological  record  of  patient's 
dental  health  while  authorized  care  in  a 
military  dental  facility.  Used  by  patient 
for  further  dental  care,  other  uses  such 
as  insurance  requests  or  compensation 
claims  as  specifically  authorized  by  the 
patient.  Used  by  dentist  for  further 
dental  care  of  the  patient,  research,  and 
teaching.  Used  by  other  patient  care 
providers  within  the  hospital  for  further 
medical/ dental  care  of  the  patient, 
research,  and  teaching.  Used  by  hospital 
and  dental  staff  for  evaluation  of  dental 
staff  performance  in  the  dental  care 
rendered;  dental  research;  teaching; 
hospital  accreditation;  preparation  of 
statistical  reports.  Used  by  Army,  Navy, 
Department  of  Veterans  Affairs,  Public 
Health  Service,  and  other  hospitals/ 
clinics,  for  further  dental  care  of  the 
patient  if  currently  undergoing 
treatment  there.  Record  is  released  only 
upon  receipt  of  the  patient's  signed 
authorization  or  a  court  order.  Insurance 
companies  require  the  patients'  written 
consent  for  release.  Used  for 
establishing  insiuance  benefits  or 
payment  of  benefits.  Used  by  other  Air 
Force  Agencies  such  as  Central  Tumor 
Registry,  which  maintains  files  on  all 
patients  in  whom  a  malignancy  has 
been  diagnosed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  begiiming  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system,  except  as 
stipvdated  in  'Note'  below. 

Information  fi'om  the  inpatient  or 
outpatient  dental  records  of  retirees  and 
dependents  may  be  disclosed  to  third 
party  payers  in  accordance  with  10 
U.S.C.  1095  as  amended  by  Public  Law 
99-272,  for  the  purpose  of  collecting 
reasonable  inpatient/outpatient  hospital 
care  costs  incxured  on  behalf  of  retirees 
or  dependents. 


Records  are  used  and  reviewed  by 
health  care  providers  in  the 
performance  of  their  duties.  Health  care 
providers  include  military  and  civilian 
providers  assigned  to  the  medical 
facility  where  care  is  being  provided. 

Students  participating  in  a  training 
affiliation  program  with  a  USAF 
medical  facility  may  also  use  and 
review  records  as  part  of  their  training 
program. 

In  addition,  records  may  be  disclosed 
to:  (!)  Officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
perfonnance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force.  (2)  Officials 
and  employees  of  other  departments 
and  agencies  of  the  Executive  Branch  of 
govenmient  upon  request  in  the 
performance  of  their  official  duties 
relating  to  review  of  the  official 
qualifications  and  medical  history  of 
applicants  and  employees  who  are 
covered  by  this  record  system  and  for 
the  conduct  of  research  studies.  (3) 
Private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
fi'om  records  used  for  research  studies. 
(4)  Officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Air  Force  are  used  must 
be  approved  by  the  Surgeon  General  of 
the  Air  Force.  (5)  Officials  and 
employees  of  local  and  state 
governments  and  agencies  in  the 
performance  of  their  official  duties 
piu-suant  to  the  laws  and  regulations 
governing  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs.  (6)  Authorized 
siuveying  bodies  for  professional 
certification  and  accreditations.  (7)  The 
individual's  organization  or  government 
agency  as  necessary  when  required  by 
Federal  statute,  E.O.,  or  by  treaty. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  einy 
alcohol/drug  abuse  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall,  except  as 
provided  herein,  be  confidential  and  be 
disclosed  only  for  the  purposes  and  under 


the  circumstances  expressly  authorized  in  42 
U.S.C.  290dd-2.  These  statutes  take 
precedence  over  the  Privacy  Act  of  1974  in 
regard  to  accessibility  of  such  records  except 
to  the  individual  to  whom  the  record 
pertains.  The  DoD  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  notebooks/ 
binders,  visible  file  binders/cabinets, 
card  files,  on  x-ray  film,  and  as 
photographs. 

RETRIEVABILfTY: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  commanders 
of  medical  centers  and  hospitals, 
custodian  of  the  record  system  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  dieir 
official  duties  and  who  are  properly 
screened  and  cleared  for  need-to-know. 
Records  are  stored  in  locked  cabinets  or 
rooms,  protected  by  guards,  and 
controlled  by  personnel  screening. 

RETENTION  AND  DISPOSAL: 

Records  for  miUtary  persoimel  are 
retained  for  50  years  after  date  of  last 
dociunent;  for  all  others,  25  years.  While 
on  active  duty,  the  Health  Record  of  a 
U.S.  military  member  is  maintained  at 
the  dental  unit  at  which  the  person 
receives  treatment.  On  separation/ 
retirement  the  records  are  forwarded  to 
National  Personnel  Records  Center 
(NPRC/MPR)  or  other  designated 
depository;  such  as  Air  Reserve 
Personnel  Center,  if  reservist;  to 
appropriate  state  National  Guard  unit,  if 
National  Guard  member,  to  appropriate 
Department  of  Veterans  Affairs  Regional 
office,  if  VA  claim  has  been  filed. 
Records  of  other  personnel  may  be  hand 
carried  or  mailed  to  the  next  military 
medical  facility  at  which  treatment  will 
be  received,  or  the  records  are  retained 
at  the  treating  facility  for  a  minimum  of 
1  year  after  date  of  last  treatment  then 
retired  to  NPRC  or  other  designated 
depository,  such  as  but  not  limited  to, 


Commandant  (G-PO)  U.S.  Coast  Guard, 
Washington  DC  20593  for  Coast  Guard 
active  duty  members;  Medical  Director, 
American  Red  Cross,  Washington  DC 
20006  for  Red  Cross  Personnel. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters 
United  States  Air  Force.  Assistant 
Surgeon  General  for  Dental  Services 
USAF;  commanders  of  medical  centers, 
hospitals,  clinics,  and  medical  aid 
stations.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  or  visit  the  system  manager 
giving  complete  name,  social  security 
niunber  of  individual  through  whom 
eligibility  for  care  is  established,  year  in 
which  treatment  was  received,  location 
treatment  was  received,  whether 
treatment  was  on  an  inpatient  or 
outpatient  basis. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager.  An  appropriately 
signed  authorization  for  the  release  of 
information  is  required  with  complete 
name  and  Social  Security  Number  of 
individual  through  whom  eligibility  for 
care  was  established. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  patient  and 
other  medical  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  03-12508  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.206A] 

Office  of  Elementary  and  Secondary 
Education;  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003  and 
Establishing  Two  Absolute  Priorities 

Purpose  of  Program:  The  purpose  of 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program  (the  Javits 
program)  is  to  carry  out  a  coordinated 
program  of  scientifically  based  research, 
demonstration  projects,  innovative 
strategies,  and  similar  activities 
designed  to  build  and  enhance  the 
ability  of  elementary  and  secondary 
schools  nationwide  to  meet  the  special 
educational  needs  of  gifted  and  talented 
students. 

Eligible  Applicants:  State  educational 
agencies  (SEAs),  local  educational 
agencies  (LEAs),  institutions  of  higher 
education,  other  public  agencies,  and 
other  private  agencies  and  organizations 
(including  Indian  tribes  and  Indian 
organizations  and  Native  Hawaiian 
organizations).  Under  the  first  priority 
in  this  competition,  all  of  these  entities 
are  eligible  to  apply.  Under  the  second 
priority,  an  SEA  and  one  or  more  LEAs 
collaborate  on  the  project  and  either  the 
SEA  or  an  LEA  is  eligible  to  apply  and 
to  serve  as  the  fiscal  agent. 

Notification  of  Intent  to  Apply  for 
Funding:  We  strongly  encourage  each 
potential  applicant  to  notify  us  by  Jime 
6.  2003.  of  its  intent  to  submit  an 
application  for  funding.  We  will  be  able 
to  develop  a  more  efficient  process  of 
reviewing  grant  applications  if  we  have 
an  early  estimate  of  the  number  of 
entities  that  intend  to  apply  for  funding 
under  this  competition.  Notifications 
should  be  sent  by  e-mail  to  the 
following  Internet  address: 
jacobk.javits@ed.gov. 

Please  put  "Notice  of  Intent,  Priority 
1"  or  "Notice  of  Intent,  Priority  2"  in 
the  subject  line.  Applicants  that  choose 
not  to  provide  this  e-mail  notification 
may  still  apply  for  funding. 

Applications  Available:  May  20,  2003. 

Deadline  for  Transmittal  of 
Applications:  July  7,  2003. 

Deadline  for  Intergovernmental 
Review:  Septrember  2,  2003. 

Available  Funds:  Priority  1 — 
$5,100,000.  Priority  2— $3,676,875. 

Estimated  Number  of  Awards:  Priority 
1—10.  Priority  2—12. 

Estimated  Size  of  Awards:  Priority  1 — 
$400,000— $600,000.  Priority  2— 
$200,000— $300,000. 

Estimated  Average  Size  of  Awards: 
Priority  1— $500,000.  Priority  2— 
$250,000. 


Note:  These  estimates  are  projections  for  the 
guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice.) 

Project  Period:  Up  to  60  months  for 
the  first  priority  and  up  to  36  months  for 
the  second  priority. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85.  97.  98,  and  99. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  yoiu  application.  Applicants 
are  strongly  encouraged  to  limit  the 
program  narrative  (text  plus  all  figxires, 
charts,  tables  and  diagrams)  to  the 
equivalent  of  25  pages,  using  the 
following  standards: 

•  A  page  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  The  page  limit  does  not  apply  to 
Standard  Form  424;  the  project  abstract; 
the  budget  section,  including  the 
narrative  budget  justification;  the  ' 
assiuances  and  certifications;  or  the 
resvunes,  bibliography,  or  letters  of 
support. 

V.'e  have  found  that  reviewers  are  able 
to  conduct  the  highest-quality  review 
when  applications  are  concise  and  easy 
to  read,  with  pages  consecutively 
numbered. 

SUPPLEMErfTARY  INFORMATtON:  The 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  invites 
applications  for  new  grant  awards  for 
FY  2003  for  the  Javits  program,  hi  2001, 
the  Javits  program  was  rewritten  in  its 
entirety  by  Pub.  L.  107-110,  the  No 
Child  Left  Behind  Act  (NCLB)  as  the 
"Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Act  of  2001"  (The 
Act),  and  is  now  located  in  title  V,  part 
D,  subpart  6  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (ESEA),  under  which  these 
grants  are  authorized  (20  U.S.C  7253  et 
seq.).  The  Act  supports  a  coordinated 
program  of  research,  demonstration 
projects,  and  other  activities  designed  to 
build  and  enhance  the  ability  of  schools 
nationwide  to  serve  gifted  and  talented 
students. 

The  Assistant  Secretary  also 
announces  two  final  absolute  priorities 
and  final  selection  criteria  to  govern  this 
competition  and  the  FY  2003  Javits 
program  grant  awards.  In  accordance 


with  §  5465(a)  and  (b)  of  the  statute,  the 
Assistant  Secretary  intends  to  give 
priority  to  projects  designed  to:  (1) 
develop  new  information  that  improves 
the  capability  of  schools  to  plan, 
conduct,  and  improve  programs  to 
identify  and  serve  gifted  and  talented 
students  and,  (2)  identify  and  serve 
students  from  imderrepresented  groups, 
including  economically  disadvantaged, 
limited  English  proficient,  and  disabled 
students.  The  Assistant  Secretary  also 
will  implement  §  5464(c)  of  the  statute, 
requiring  funding  of  certain  projects 
when  appropriation  levels  for  the  Javits 
program  in  a  given  year  exceed  the  FY 
2001  appropriation. 

Accordingly,  the  Assistant  Secretary 
will  make  awards  under  the  following 
two  absolute  priorities  to  encourage 
activities  that  will  contribute  to  an 
understanding  of  the  most  effective 
ways  to  educate  gifted  and  talented 
students.  These  priorities  will  help  to 
target  funds  to  high-needs  populations 
within  the  general  program  purpose  of 
assisting  States  and  local  school 
districts  to  better  serve  gifted  and 
talented  students. 

The  Assistant  Secretary's  first  priority 
implements  §  5465(a)  of  the  statute  and 
focuses  on  projects  that  propose  to 
develop,  conduct,  "scale  up",  and 
evaluate  programs  that  identify  and 
serve  gifted  and  talented  students  who 
are  economically  disadvantaged  or 
limited  English  proficient,  or  who  have 
disabilities,  and  who  may  not  be 
identified  and  served  through 
traditional  assessment  methods. 
According  to  a  2002  report  by  the 
National  Research  Council  titled 
"Minority  Students  in  Special  and 
Gifted  Education,"  these  groups  of 
students  remain  significantly 
underrepresented  at  the  highest  levels  of 
performance.  Over  the  past  decade, 
small-scale  model  projects  and 
intervention  strategies  have  produced 
some  evidence  of  effectiveness  in 
raising  student  achievement  to  high 
levels.  The  goal  of  this  first  priority  is 
to  expand  upon,  field- test,  and  evaluate 
research-based  interventions  that  have 
existing  evidence  of  success  in 
increasing  the  proportion  of 
economically  disadvantaged,  limited 
English  proficient,  or  disabled  students 
performing  at  high  levels  of 
achievement.  Based  on  the  experience 
of  previous  grant  recipients,  the 
Assistant  Secretary  believes  that  these 
projects  will  be  most  successful  if  they 
are  carried  out  by  applicants  that  can 
demonstrate  an  expertise  in:  education 
research  and  program  evaluation,  one  or 
more  of  the  core  academic  subject  areas 
(English,  reading  or  language  arts, 
mathematics,  science,  foreign  languages, 


civics  and  government,  economics,  arts, 
history,  and  geography),  the  needs  of 
disadvantaged  or  other 
underrepresented  students,  and  gifted 
and  talented  education.  In  order  to  meet 
the  absolute  priority,  projects  must:  (1) 
build  on  successful  interventions  and 
strategies  that  show  evidence  that  they 
have  increased  student  achievement,  (2) 
draw  on  expertise  in  research  and 
program  evaluation,  disciplinary 
knowledge  in  the  core  subject  areas,  the 
needs  of  underrepresented  groups,  and 
gifted  and  talented  education,  (3) 
expand  upon  the  intervention  by 
carrying  it  out  in  multiple  sites,  and  (4) 
propose  a  careful  research  and 
evaluation  plan. 

The  Assistant  Secretary  establishes 
this  first  priority  after  having  reviewed 
the  relevant  research  base  and  the 
evaluations  of  previously  funded 
projects,  holding  discussions  with 
project  directors,  and  consulting  with 
experts  in  the  field. 

Tlie  Assistant  Secretary's  second 
absolute  priority  implements  the 
"Special  Rule"  in  §  5464(c)  of  the 
authorizing  legislation  that  requires  any 
funds  available  in  a  fiscal  year  that 
exceed  the  amount  that  was  available  in 
FY  2001  to  be  awarded  to  SEAs  or  LEAs, 
or  both,  to  carry  out  such  activities  as: 
research  and  development  on  gifted  and 
talented  education  and  how  it  may  be 
used  to  improve  the  education  of  all 
students,  program  evaluations  and 
information  collection  activities,  model 
projects  and  irmovative  strategies, 
technical  assistance  and  information 
dissemination,  distance  learning 
opportunities,  and  professional 
development.  Because  the  FY  2001 
appropriation  was  $7.5  million  and  the 
FY  2003  appropriation  is  $11,176,875, 
$3,676,875  will  Support  Priority  2 
activities.  To  ensiue  the  most  effective 
use  of  funds  for  the  above-stated 
purposes,  under  this  second  priority  the 
Assistant  Secretary  will  fund 
collaborative  projects  submitted  by 
SEAs  and  one  or  more  LEAs  to  carry  out 
a  coordinated  set  of  activities  to  build 
capacity  to  serve  gifted  and  talented 
students.  Under  this  priority,  either  the 
SEA  or  an  LEA  may  submit  the 
application  on  behalf  of  the  other 
participants  in  the  collaborative  project 
and  either  may  be  the  fiscal  agent  for  the 
collaborative  project. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Adininistrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules  that  are  not  taken 
directly  from  statute.  Ordinarily,  this 
practice  would  have  applied  to  the 
priorities  in  this  notice.  However, 


section  437(d)(2)  of  the  General 
Education  Provisions  Act  (GEPA), 
exempts  the  Secretary  from  this 
rulemaking  requirement  where  the 
Secretary  has  determined  that  going 
through  rulemaking  would  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  that  would 
be  affected  by  those  rules  or  regulations. 
In  accordance  with  section  437(d)(2)  of 
GEPA,  the  Secretary  has  decided  to 
forgo  public  comment  with  respect  to 
the  priorities  in  this  notice  in  order  to 
be  able  to  make  timely  and  high-quality 
awards.  These  priorities  will  apply  only 
to  the  FY  2003  grant  competition. 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  the  Jacob  K.  Javits 
Gifted  and  Talented  Students  Education 
Act  of  2001,  the  Assistant  Secretary 
gives  absolute  priority  to  applications 
that  meet  one  of  the  following  priorities, 
meaning  that  only  applications  that 
meet  one  of  these  absolute  priorities 
will  be  funded.  Each  application  must 
address  one  of  these  two  priorities. 
However,  applicants  caimot  address 
both  priorities  in  the  same  application. 
Applicants  eligible  to  apply  under  both 
priorities  must  submit  separate 
applications  to  address  each  of  the 
priorities,  and  the  applications  will  be 
reviewed  separately. 

Absolute  Priority  1 — Javits 
Demonstration  Programs 

Under  this  priority,  applicants  must 
propose  to  support  projects  to  plan, 
implement,  "scale  up",  and  evaluate 
models  designed  to  close  the 
achievement  gap  and  increase  the 
number  of  students  from 
underrepresented  groups  who  are 
performing  at  high  levels. 
Underrepresented  groups  include 
students  who  are  economically 
disadvantaged,  limited  English 
proficient,  or  disabled. 

To  meet  this  priority  each  project 
must  include  all  of  the  following: 

(1)  Evidence  from  one  or  more 
scientifically  based  research  and 
evaluation  studies  indicating  that  the 
proposed  intervention  has  raised  the 
achievement  of  imderrepresented 
groups  to  high  levels  of  achievement  in 
one  or  more  core  subject  areas. 

(2)  Evidence  that  the  applicant  has 
significant  expertise  on  its  leadership 
team  in  research  and  program 
evaluation,  knowledge  in  one  or  more 
core  academic  subject  areas,  experience 
working  with  underrepresented  groups, 
and  knowledge  about  gifted  and 
talented  education. 

(3)  A  sound  plan  for  implementing 
the  model  in  miiltiple  settings. 

(4)  A  research  and  evaluation  plan 
that  will  yield  both  formative  and 


simimative  information  on  the 
effectiveness  of  the  model,  including 
student  achievement  data. 

Absolute  Priority  2 — Javits  State 
Capacity-Building  Grants 

Under  this  priority,  SEAs,  in 
collaboration  with  one  or  more  LEAs, 
must  propose  projects  to  improve 
services  to  gifted  and  talented  students 
and  develop  the  capacity  of  the  State 
and  the  LEAs  to  serve  these  students 
more  effectively.  Either  the  SEA,  or  one 
of  the  participating  LEAs,  may  submit 
the  apphcation  on  behalf  of  the  other 
participants  and  serve  as  the  fiscal  agent 
for  the  collaborative  project.  Under  this 
priority,  applicants  must  propose  to 
carry  out  one  or  more  of  the  following 
activities: 

(1)  Conducting  scientifically  based 
research  on  methods  and  techniques  for 
identifying  and  teaching  gifted  and 
talented  students  and  for  using  gifted 
and  talented  programs  and  methods  to 
serve  all  students;  and  conducting 
program  evaluations,  surveys,  and  the 
collection,  analysis,  and  development  of 
information  needed  to  accomplish  the 
proposed  project. 

(2)  Conducting  professional 
development  (including  fellowships)  for 
personnel  (including  leadership 
personnel)  involved  in  the  education  of 
gifted  and  talented  students. 

(3)  Establishing  and  operating  model 
projects  and  exemplary  programs  for 
serving  gifted  and  talented  students, 
including  innovative  methods  for 
identifying  and  educating  students  who 
might  not  be  served  by  traditional  gifted 
and  talented  programs.  (These  model 
projects  might  include  summer 
programs,  mentoring  programs,  service- 
learning  programs,  and  cooperative 
programs  involving  business,  industry, 
and  education.) 

(4)  Implementing  irmovative 
strategies,  such  as  cooperative  learning, 
peer  tutoring,  and  service  learning. 

(5)  Providing  programs  of  technical 
assistance  and  information 
dissemination,  including  assistance  and 
information  with  respect  to  how  gifted 
and  talented  programs  and  methods, 
where  appropriate,  may  he  adapted  for 
use  by  all  students. 

(6)  Making  materials  and  services 
available  through  State  regional 
educational  service  centers,  institutions 
of  higher  education,  or  other  entities. 

(7)  Providing  challenging,  high-level 
course  work,  disseminated  through 
technologies  (including  distance 
learning),  for  individual  students  or 
groups  of  students  in  schools  and  LEAs 
that  would  not  otherwise  have  the 
resources  to  provide  such  course  work. 
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Other  Requirements 

The  Assistant  Secretary  directs  the 
applicants'  attention  to  the  requirements 
in  §  5464(a)(2)  of  the  statute,  stating  that 
each  applicant  requesting  support  under 
the  Javits  program  must  describe  how: 

(1)  The  proposed  gifted  and  talented 
services,  materials,  and  methods  can  be 
adapted,  if  appropriate,  for  use  by  all 
students,  and 

(2)  The  proposed  programs  can  be 
evaluated. 

Definitions:  The  definitions  contained 
in  the  Jacob  K.  Javits  Gifted  and 
Talented  Students  Education  Act  of 
2001 ,  at  title  IX,  part  A  of  the  ESEA, 
apply  to  the  Javits  program  and  this 
competition.  In  particular,  the  Assistant 
Secretary  directs  applicants'  attention  to 
the  following  definition: 

Core  Academic  Subjects.  The  term 
"core  academic  subjects"  meeuis 
English,  reading  or  language  arts, 
mathematics,  science,  foreign  languages, 
civics  and  government,  economics,  arts, 
history,  and  geography.  (20  U.S.C. 
7801(11)). 

Selection  Criteria:  The  Assistant 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  imder  this  competition.  Each  of 
the  two  absolute  priorities  in  this 
competition  has  separate  selection 
criteria  tailored  to  the  specific 
requirements  of  the  priority.  These 
selection  criteria  are  drawn  from 
EDGAR  §  75.210.  In  both  sets  of 
selection  criteria,  the  maximum  score 
for  all  of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

Selection  Criteria  for  Priority  1  (Javits 
Elemonstration  Programs) 

(1)  Significance.  (15  points.) 

In  determining  the  significance  of  the 
proposed  project,  the  following  factors 
are  considered: 

(i)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study. 

(ii)  The  potential  for  generalizing  from 
the  findings  or  results  of  the  proposed 
project. 

(2)  Quality  of  the  project  design.  (20 
points.)  In  determining  the  quality  of 
the  project  design  of  the  proposed 
project,  the  following  factors  are 
considered: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent, 
sustained  program  of  research  and 
development  in  the  field,  including,  as 


appropriate,  a  substantial  addition  to  an 
ongoing  line  of  inquiry. 

(iii)  "The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  established  for 
the  competition. 

(iv)  The  qua^ty  of  the  methodology  to 
be  employed  in  the  proposed  project. 

(3)  Quality  of  project  services.  (20 
points.)  In  determining  the  quality  of 
the  services  to  be  provided  by  the 
proposed  project,  the  quality  and 
sufficiency  of  strategies  for  ensuring 
equal  access  and  treatment  for  eligible 
project  participants  without  regard  to 
race,  color,  national  origin,  gender,  age, 
or  disability  is  considered.  In  addition, 
the  following  factors  are  considered: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 

(ii)  The  likelihood  that  the  services  to 
be  provided  will  lead  to  improvements 
in  the  achievement  of  students  as 
measured  against  rigorous  academic 
standards. 

(iii)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
effectiveness  of  project  services. 

(4)  Quality  of  project  personnel.  (10 
points.)  In  determining  the  quality  of 
project  personnel,  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability  is  considered.  In  addition,  the 
following  factors  are  considered: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(5)  Adequacy  of  resources.  (10  points.) 
In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
following  factors  are  considered: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies  and  other 
resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(6)  Quality  of  project  evaluation  (25 
points.]  In  determining  the  quality  of  the 
project  evaluation,  the  following  factors 
are  considered: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 


(ii)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

Section  Criteria  for  Priority  2  (Javits 
State  Capacity-Building  Grants) 

(1)  Need  for  the  project.  (15  points.) 
In  determining  the  need  for  the  project, 
the  extent  to  which  specific  gaps  or 
weaknesses  in  services,  infi^structiire, 
or  opportunities  have  been  identified 
and  will  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses, 
is  considered. 

(2)  Quality  of  the  project  design.  (20 
points.)  In  determining  the  quality  of 
the  design  of  the  proposed  project,  the 
following  factors  are  considered: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  established  for 
the  competition. 

(3)  Quality  of  project  services.  (15 
points.)  In  determining  the  quality  of 
the  services  to  be  provided  by  the 
proposed  project,  the  quality  and 
sufficiency  of  strategies  for  ensuring 
equal  access  and  treatment  for  eligible 
project  participants  without  regard  to 
race,  color,  national  origin,  gender,  age. 
or  disability  is  considered.  In  addition, 
the  following  Actors  are  considered: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  propesed  project 
reflect  up-to-date  knowledge  from 
research  and  effective  practice. 

(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(4)  Quality  of  project  personnel.  (10 
points.) 

In  determining  the  quality  of  the 
project  personnel,  the  extent  to  which 
the  applicant  encourages  applications 
for  emplo3nment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability,  is  considered.  In  addition,  the 
following  factors  are  considered: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
key  project  personnel. 

(5)  Adequacy  of  resources.  (10  points.) 
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The  adequacy  of  resources  for  the 
proposed  project  is  considered. 

(6)  Quality  of  the  management  plan. 
(10  points.) 

In  determining  the  quality  of  the 
management  plan  for  die  proposed 
project,  the  following  factors  are 
considered: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  the  procedures 
for  ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(7)  Quality  of  the  project  evaluation. 
(20  points.) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

Application  Procedures 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Javits  program — CFDA  #  84.206A  is  one 
of  the  programs  included  in  the  pilot 
^project.  If  you  are  an  applicant  under 
the  Javits  program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

"The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suMestions  for  improvement. 

uyou  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  cmy  additional 
point  value  because  you  submit  a  grant 


application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  houjrs  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
foUowing  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  die  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Javits  program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
imavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 


e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Javits  program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  in  the  application  package. 

For  Applications  Contact:  Education 
Publications  Center  (EDPubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  (toll  bee):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/about/ 
ordering.jsp. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  fi-om  ED 
Pubs,  identify  this  competition  as: 
CFDA  number  84 .  206 A. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Information  on  Priority  1 : 
Lar'Mara  O'Neal,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202-6200. 
Telephone:  (202)  205-1860  or  via 
Internet:  jacobk.javits@ed.gov. 

For  Information  on  Priority  2:  Susan 
Toy,  U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202-6200.  Telephone:  (202)  260- 
0995  or  via  Internet: 
jacobk.javits@ed.gov. 

If  you  use  a  telecommunications 
devise  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document,  or  an  application 
package  in  an  alternative  format  [e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  using  the 
contact  information  provided  under  For 
Applications  Contact. 

Electronic  Access  to  this  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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Access  at:  http://www.access.yto.gov/nara/ 
index.btml. 

Program  Authority:  20  U.S.C.  7253  et  seq. 
Dated:  May  14,  2003. 
Eugene  W.  Hickok. 

Under  Secretary  of  Education. 

[FR  Doc.  03-12602  Filed  5-19-03:  8:45  am) 

nUJNQ  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  the  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council  (FICC).  Notice  of 
this  meeting  is  intended  to  inform 
members  of  the  general  public  of  their 
opportunity  to  attend  the  meeting.  The 
FICC  will  engage  in  policy  discussions 
related  to  health  services  for  young 
children  with  disabilities  and  their 
families.  The  meeting  will  be  open  and 
accessible  to  the  general  public. 
DATES:  FICC  Meeting:  Thursday,  June 
12.  2003  from  9  a.m.  to  4:30  p.m. 
ADDRESSES:  U.S.  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  SW.,  Room  505A,  Washington, 
DC.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Obral  Vance,  U.S.  Department  of 
Education,  330  C  Street,  SW.,  Room 
3090,  Switzer  Building,  Washington,  DC 
20202.  Telephone:  (202)  205-5507 
(press  3).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-5637. 
SUPPLEMENTARY  INFORMATION:  The  FICC 
is  established  under  section  644  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1444).  The  FICC  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State,  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and^  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 


joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  Dr.  Robert  H.  Pastemack, 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Individuals  who  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  [i.e.,  interpreting 
services,  assistive  listening  devices, 
material  in  alternative  format)  should 
notify  Obral  Vance  at  (202)  205-5507 
(press  3)  or  (202)  205-5637  (TDD)  ten 
days  in  advance  of  the  meeting.  The 
meeting  location  is  accessible  to 
individuals  with  disabilities. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW..  Room  3090,  Switzer 
Building,  Washington.  DC  20202.  from 
the  hoiu"s  of  9  a.m.  to  5  p.m.,  weekdays, 
except  Federal  holidays. 

Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-12525  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-076] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rates 

May  14.  2003. 

Take  notice  that  on  May  9,  2003,  ANR 
Pipeline  Company  (ANR)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Twelfth  Revised  Sheet  No.  190,  Second 
Revised  Volume  No.  1,  with  an  effective 
date  of  April  1,  2003. 

ANR  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  April  30,  2003,  order 
accepting  ANR's  negotiated  rate 
agreement  with  Dynegy  Marketing  and 
Trade,  effective  April  1.  2003. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12627  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 420-009] 

Midwest  independent  Transmission 
System  Operator,  Inc.;  Notice  of  Filing 

May  14,  2003. 

Take  notice  that  on  April  4,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  request  to 
withdraw  the  Resulting  Company  Open 
Access  Transmission  Tariff  (Resulting 
Company  Tariff)  and  the  Agreement  of 
Transmission  Owners  to  Organize 
(Resulting  Company  Agreement)  filed 
with  the  Commission  on  November  1, 
2002,  in  Docket  No.  ER02-1420-006. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procediu^  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties*to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
iree  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
intraventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  May  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FRDoc.  03-12622  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP02-41&-001] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Site  Visit 

May  14,  2003. 

On  Wednesday,  May  28,  2003,  Office 
of  Energy  Projects  staff  will  participate 
in  a  site  visit  to  the  area  proposed  for 
construction  of  natural  gas  pipeline 
facilities  by  Southern  Star  Central  Gas 
Pipeline,  Inc.  for  its  Southwest  Missouri 
Expansion  Project  in  Cherokee  Coimty, 
Kansas,  and  Jasper  Coimty,  Missoiui,  in 
the  above-referenced  docket.  The  site 
visit  will  begin  at  8:30  a.m.  from  the 
Holiday  Iim,  3615  Range  Line  Road, 
Joplin,  Missoiui.  All  interested  parties 
may  attend  the  site  visit.  Those 
planning  to  attend  must  provide  their 
own  transportation.  Anyone  interested 
in  additional  information  on  the  site 
visit  may  contact  the  Commission's 


Office  of  External  Affairs  at  1-866-208- 
FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12620  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-471-4m2] 

Southwest  Gas  Stdrage  Company; 
Notice  of  Compliance  Rling 

May  14.  2003. 

Take  notice  that  on  May  9,  2003, 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Sub  First  Revised  Sheet 
No.  100,  to  be  effective  May  25,  2003. 

Southwest  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  section  154.204  of  the 
Commission's  regulations,  is  to  conform 
the  pagination  and  content  of  Tariff 
Sheet  No.  100  to  reflect  the 
Commission's  acceptance  of  tariff 
revisions  in  Docket  Nos.  RPOO-471-001 
and  RP02-44  7-000.  Southwest  is 
proposing  no  change  to  the  content  on 
Sheet  No.  100  that  has  been  accepted  by 
the  Conunission  in  these  two  separate 
filings. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protescs  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSapport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 


strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  M^y  21 ,  2003. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12624  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-475-000] 

Venice  Gathering  System,  LLC; 
Notice  of  Compliance  Filing 

May  14,  2003. 

Take  notice  that  on  May  9,  2003, 
Venice  Gathering  System,  L.L.C. 
(Venice)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  July  1,  2003,  except  for  those 
identified  with  an  asterisk,  which  are  to 
become  effective  May  1,  2004: 

Fourth  Revised  Sheet  No.  49 
Third  Revised  Sheet  No.  119* 
Fourth  Revised  Sheet  No.  122* 
First  Revised  Sheet  No.  122A* 
Fourth  Revised  Sheet  No.  123* 
First  Revised  Sheet  No.  123A* 
Second  Revised  Sheet  No.  185 
First  Revised  Sheet  No.  191 
Fifth  Revised  Sheet  No.  192 
Sixth  Revised  Sheet  No.  192* 
Fifth  Revised  Sheet  No.  196 
Sixth  Revised  Sheet  No.  196* 
Third  Revised  Sheet  No.  197 
Fourth  Revised  Sheet  No.  197* 
First  Revised  Sheet  No.  198* 
Original  Sheet  No.  199* 

Venice  states  that  these  proposed 
tariff  sheets  are  intended  to  comply  with 
the  Commission's  Order  No.  587-R.  In 
particular,  Venice  states  that  the 
proposed  tariff  changes  provide  for  the 
adoption  of  NAESB  Standards  Version 
1.6,  and  the  WGQ  standards  governing 
partial  day  recalls. 

Venice  further  states  that  certain  of 
the  tariff  changes  required  under  Order 
No.  587-R  cannot  be  made  effective  on 
July  1.  2003,  due  to  delays  in  the 
delivery  of  the  software  necessary  to 
implement  such  changes.  Venice  states 
that  the  vendor  has  indicated  that 
necessary  software  will  be  delivered  on 
or  before  March  31,  2004.  Accordingly, 
Venice  has  submitted  tariff  sheets  with 
a  proposed  effective  date  of  July  1,  2003, 
for  all  Version  1.6  changes  that  are  not 
dependent  upon  the  new  software;  those 
tariff  changes  that  caimot  be 
implemented  until  receipt  of  the  new 
software  bear  a  proposed  effective  date 
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of  May  1,  2004.  The  May  1.  2004, 
effective  date  is  proposed  because, 
according  to  Venice,  approximately  one 
month  additional  time  will  be  required 
to  test  and  implement  the  new  software. 

Venice  states  that  copies  of  the  filing 
have  been  mailed  to  each  customers  and 
interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  liiik. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronfc  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  May  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12626  Filed  5-19-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-387-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

May  14,  2003. 

Take  notice  that  on  May  9,  2003, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  Third  Revised  Sheet  No. 
15E,  to  become  effective  July  1,  2003. 

Viking  states  that  the  purpose  of  this 
filing  is  to  correct  a  pagination  error  on 
Sheet  No.  15E  filed  on  May  1.  2003. 


Viking  states  that  copies  of  this  filing 
have  been  sent  to  all  of  Viking's 
contracted  shippers  and  interested  State 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  May  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12625  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EG03-66-000,  etal.] 

Allegheny  Energy  Supply  Conemaugh, 
LLC;  Electric  Rate  and  Corporate 
Filings. 

May  13,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  Allegheny  Energy  Supply 
Conemaugh,  LLC 

(Docket  No.  EG03-66-000] 

Take  notice  that  on  May  7,  2003, 
Allegheny  Energy  Supply  Conemaugh, 
LLC  filed  an  amendment  to  its 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 


1935,  as  amended  (PUHCA)  to  correct 
the  description  of  the  eligible  facility. 
Comment  Date:  May  22,  2003. 

2.  Kinder  Morgan  Michigan,  LLC  v. 
Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  EL03-12-003] 

Take  notice  that  on  May  7,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
substitute  Generator  Intercormection  & 
Operating  Agreement  (GIOA)  with 
Kinder  Morgan  Michigan  LLC  in 
compliance  with  the  Commission's 
April  22,  2003,  Order  in  Docket  No. 
EL03-12-002. 

A  copy  of  the  filing  was  served  on  all 
parties  compiled  on  the  official  service 
list  in  Docket  No.  EL03-12. 

Comment  Date:  May  28,  2003. 

3.  Kinder  Morgan  Michigan,  LLC  v. 
Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  EL03-12-004J 

Take  notice  that  on  May  8,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
Generator  Interconnection  &  Operating 
Agreement  (GIOA)  with  Kinder  Morgan 
Michigan  LLC.  METC  requests  that  the 
Commission  accept  the  GIOA  and  allow 
it  to  replace  the  GIOA  submitted  by 
METC  on  May  7,  2003,  in  compliance 
with  the  Commission's  April  22,  2003, 
Order  in  Docket  No.  EL03-1 2-002. 
METC  explains  that  the  appropriate 
Order  No.  614  designations  were 
inadvertently  omitted  from  the  May  7 
Compliance  Filing,  and  this  submission 
reflects  the  appropriate  designations. 
There  are  no  additional  changes. 

A  copy  was  served  on  all  parties 
compiled  on  the  official  service  list  in 
Docket  No.  EL03-12. 

Comment  Date:  May  29,  2003. 

4.  Horsehead  Industries,  Inc. 

(EROO-2333-0011 

Take  notice  that  on  May  6,  2003, 
Horsehead  Industries,  Inc.,  submitted 
for  filing  a  revised  Triennial  Market 
Analysis  through  its  unincorporated 
division  Zinc  Corporation  of  America. 

Comment  Date:  May  27,  2003. 

5.  Entergy  Services,  Inc. 

(Docket  No.  ER02-2014-011] 

Take  notice  that  on  May  7,  2003, 
Entergy  Services,  Inc.,  (Entergy) 
tendered  for  filing  a  Second 
Informational  Report  regarding 
Entergy's  implementation  of  the 


Federal  Register /Vol.  68,  No.  97 /Tuesday,  May  20,  2003 /Notices 


27553 


Generator  Operating  Limits  as  required 
by  the  Commission's  Order  issued 
March  13,  2003,  in  Docket  No.  ER02- 
2014-006. 
Comment  Date:  May  28,  2003. 

6.  American  Electric  Power  Service 
Corporation;  Commonwealth  Edison 
Company;  Dayton  Power  and  Light 
Company;  Virginia  Electric  and  Power 
Company;  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-262-0041 

Take  notice  that  on  May  7,  2003,  New 
PJM  Companies  and  PJM 
Interconnection,  L.L.C.  filed  a  second 
errata  for  a  single  exhibit  that  was 
inadvertently  omitted  from  the  filing  in 
Docket  No.  ER03-262-004  submitted  on 
May  6,  2003. 

Comment  Date:  May  28,  2003. 

7.  Entergy  Services,  Inc. 

[Docket  No.  ER03-363-002] 

Take  notice  that  on  May  2,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  filed  an 
amendment  to  its  filing  for  approval  of 
the  Long-Term  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  City  Water  and  Light  of  The  City  of 
Jonesboro,  Arkansas. 

Comment  Date:  May  23,  2003. 

8.  Unitil  Power  Corp. 

(Dc^ket  No.  ER03-483-0011 

"Take  notice  that  on  May  7,  2003, 
Unitil  Power  Corp.  submitted  for  filing 
information  concerning  the  rate  impact 
of  the  Amended  System  Agreement  as 
required  by  the  Commission's  letter 
order  issued  on  March  21,  2003,  in 
Docket  No.  ER03-483-000. 

Unitil  Power  Corp.,  states  that  a  copy 
of  the  filing  was  served  on  the  service 
list  in  Docket  No.  ER03-483-000  and  on 
the  New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  May  28,  2003. 

9.  Baltimore  Gas  and  Electric  Company 

[Docket  No.  ER03-551-001) 

Take  notice  that  on  May  8,  2003, 
Baltimore  Gas  and  Electric  Company 
(BGE),  submitted  for  filing  a  revised 
Interconnection  Agreement  dated  May 
7,  2003,  between  BGE  and  Constellation 
Power  Source  Generation,  Inc.,  pursuant 
to  Commission  Order  dated  April  10, 
2003.  BGE  states  that  the  revised 
Interconnection  Agreement  has  been 
designated  as  Original  Service  Schedule 
No.  871  under  PJM's  Open  Access 
Transmission  Tariff. 


Comment  Date:  May  29,  2003. 

10.  MidAmerican  Energy  Company 

[Docket  No.  ER03-825-000] 

Take  notice  that  on  May  7,  2003, 
MidAmerican  Energy  Company 
(MidAmerican),  filed  with  the 
Commission  a  Construction  and 
Expense  Reimbursement  Agreement 
with  the  City  of  Ames,  Iowa  (Ames), 
dated  April  30,  2003,  in  order  to 
facilitate  the  provisions  of  service 
pursuant  to  MidAmerican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  May  8,  2003,  for  the  Agreement 
with  Ames,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  states  that  it 
has  served  a  copy  of  the  filing  on  Ames, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 
Comment  Date:  May  28,  2003. 

11.  Southern  California  Edison 
Company 

[Docket  No.  ER03-826-OO0J 

Take  notice  that  on  May  7,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the  amended 
Service  Agreement  for  Wholesale 
Distribution  Service  (Amended  Service 
Agreement)  and  the  amended  Added 
Facilities  Agreement  (Amended  Added 
Facilities  Agreement)  between  the  City 
of  Colton  (Cohon)  and  SCE.  SCE  states 
that  the  purpose  of  the  amendments  is 
to  reflect  required  changes  to  these 
agreements  due  to  the  interconnection 
of  the  Agua  Mansa  Project  to  Colton's 
electrical  system. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Colton. 

Comment  Date:  May  28,  2004. 

12.  Florida  Power  Corporation 

[Docket  No.  ER03-829-000] 

Take  notice  that  on  May  7,  2003, 
Florida  Power  Corporation  (Florida 
Power)  doing  business  as  Progress 
Energy  Florida  (Progress  Florida), 
tendered  for  filing  cost  support  updates 
for  its  interchange  ser\'ice  agreements 
piu-suant  to  part  35  of  the  Commission's 
regulations.  Florida  Power  states  that  it 
also  filed  revised  rate  schedule  sheets 
incorporating  necessary  rate  changes 
reflecting  the  cost  updates.  Florida 
Power  indicates  that  the  filing  also 
updates  the  Real  Power  Loss  Factors  in 
the  Open  Access  Transmission  Tariffs  of 
Florida  Power  and  Carolina  Power  and 
Light  Company. 

Florida  Power  states  that  copies  of  the 
filing  letter  (which  identifies  the 


updated  charges)  have  been  served  on 
the  counter-parties  to  the  interchange 
service  agreements  and  the  interested 
state  utility  commissions.  The  entire 
submittal  has  been  posted  on  the 
Florida  Power  and  Carolina  Power  & 
Light  Company  Web  site  at: 
www.progress-energy.  com . 
Comment  Date:  May  28,  2003. 

13.  Minnesota  Power 

[Docket  No.  ERD3-831-000J 

Take  notice  that  on  May  8,  2003, 
Minnesota  Power  tendered  for  filing 
Original  Sheet  Nos.  39,  40.  41,  and  42 
of  the  Second  Revised  Rate  Schedule 
FERC  No.  125,  designated  as  required  by 
Commission  Order  No.  614,  for 
wholesale  service  to  the  Public  Utilities 
Commission  of  Brainerd,  Miimesota 
(Brainerd).  Miimesota  Power  states  that 
this  filing  includes  an  extension  of  the 
term  of  the  Electric  Service  Agreement 
between  Brainerd  and  Miimesota  Power 
and  a  wheeling  rate  for  energy  wheeled 
by  Brainerd  over  Minnesota  Power 
facilities.  Minnesota  Power  requests  an 
effective  date  of  Februaiy  28,  2003,  for 
this  filing. 

Comment  Date:  May  29,  2003. 

14.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER03-832-000] 

Take  notice  that  on  May  8,  2003, 
Alliant  Energy  Corporate  Services,  Inc. 
(Alliant  Energy)  on  behalf  of  Interstate 
Power  Company  (IPC)  tendered  for 
filing  a  Negotiated  Capacity  Transaction 
(Agreement)  between  IPC  and 
Wisconsin  Power  &  Light  Company 
(WPL)  for  the  period  May  1  through 
October  31,  2003.  The  Agreement  was 
negotiated  to  provide  service  under  the 
Alliant  Energy  System  Coordination  and 
Operating  Agreement  among  DBS 
Utilities  Inc.,  IPC,  WPL  and  Alliant 
Energy. 

Comment  Date:  May  29,  2003. 

15.  Tampa  Electric  Company 

[Docket  No.  ER03-834-0001 

Take  notice  that  on  May  8,  2003, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  Notices  of 
Cancellation  of  the  service  agreements 
under  its  Market-Based  Sales  Tariff  with 
Florida  Power  Corporation  (FPC),  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
(Duke  Energy),  and  Enron  Power 
Marketing,  Inc.  (Enron).  Tampa  Electric 
proposes  that  the  cancellations  be  made 
effective  on  July  7,  2003. 

Tampa  Electric  states  that  copies  of 
the  filing  have  been  served  on  FPC, 
Duke  Energy,  Enron,  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  Mav  29,  2003. 
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16.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-835-0001 

Take  notice  that  on  May  8,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
amendments  to  the  Schedule  2  chart  of 
the  PJM  Open  Access  Transmission 
Tariff  (PJM  Tariff)  to  incorporate  into 
the  Sixth  Revised  version  of  the  PJM 
Tariff  the  revenue  requirements  for 
Reactive  Supply  and  Voltage  Control 
from  General  Sources  Service  (Reactive 
Service)  that  the  Commission  accepted 
for  WPS  Westwood  Generation,  LLC 
(Westwood),  Liberty  Electric  Power, 
LLC  (Liberty),  Armstrong  Energy 
Limited  Partnership,  LLLP  (Armstrong), 
Handsome  Lake  Energy,  LLC 
(Handsome  Lake),  Pleasants  Energy, 
LLC  (Pleasants)  and  Safe  Harbor  Water 
Power  Corporation  (Safe  Harbor).  PJM 
states  that  it  also  filed  an  amendment  to 
the  Schedule  2  chart  in  the  Fifth 
Revised  version  of  the  PJM  Tariff  to 
reflect  Handsome  Lake's  revised 
Reactive  Service  revenue  requirements 
that  were  effective  prior  to  the  requested 
effective  date  of  the  Sixth  Revised 
version  of  the  PJM  Tariff,  but  not 
previously  incorporated  into  the  Fifth 
Revised  version  of  the  PJM  Tariff. 

Consistent  with  the  requested 
effective  date  of  the  Sixth  Revised 
version  of  the  PJM  Tariff  and  the 
effective  dates  of  the  Commission's 
acceptance  of  the  parties'  Reactive 
Service  revenue  requirements,  PJM 
requests  the  following  effective  dates  for 
the  revised  sheets  of  the  Sixth  Revised 
version  of  the  PJM  Tariff  filed  in  this 
docket:  (1)  First  Revised  Sheet  No. 
230 — March  20,  2003,  (incorporating 
Westwood's  Liberty's,  Armstrong's  and 
Handsome  Lake's  revenue 
requirements);  and  (2)  Second  Revised 
Sheet  No.  230— April  1,  2003. 
(incorporating  Pleasants'  and  Safe 
Harbor's  revenue  requirements).  PJM 
also  requests  an  effective  date  of 
February  1.  2003,  for  the  Eighth  Revised 
Sheet  No.  112  A  of  the  Fifth  Revised 
volume  of  the  PJM  Tariff  (incorporating 
Handsome  Lake's  revenue 
requirements). 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members, 
Westwood,  Liberty,  Armstrong, 
Handsome  Lake,  Pleasants,  Safe  Harbor, 
and  each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  May  29,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 


practice  and  procediu«  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  emy  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encoiurages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12621  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PA02-2-000] 

Fact  Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural 
Gas  Prices;  Notice  of  Intent  to  Re- 
Release  Information 

May  14,  2003. 

On  March  5,  2003,  the  Commission 
issued  a  notice  that  it  intended  to 
release  to  the  public  information 
collected  in  its  investigation  into  the 
manipulation  of  energy  prices  in  the 
west,  and  sought,  by  March  12,  2003, 
comments  from  those  companies  and 
individuals  who  submitted  information 
during  the  course  of  the  investigation. 
On  March  21,  2003,  the  Commission 
issued  an  order  addressing  the 
comments  and  responses  to  its  March  5 
notice,  and  further  announced  that  it 
would  release  the  information,  except  as 
noted  in  the  order,  in  no  less  than  five 
days  after  issuance  of  the  order. '  One 


exception  to  the  release  was  personal 
personnel  information.  Thereafter,  on 
March  26.  2003.  the  Commission 
released  the  remaining  information. 

Subsequent  to  the  release  of  the 
information,  on  Meuxii  28,  2003.  the 
Commission  received  the  first  of 
nvunerous  motions  from  Enron  asking 
that  certain  parts  of  the  released 
information  be  removed  bom  public 
access.  These  motions  in  particular 
attempted  to  identify  Enron  employees' 
personal  information.  The  Commission 
also  received  calls  on  its  Enforcement 
Hodine  from  Enron  employees  who 
were  concerned  about  diefr  personal 
information  being  available  on  the 
internet.  As  quickly  as  possible,  the 
Commission  staff  accommodated  these 
requests  in  keeping  with  the 
Commission's  stated  concerns  in  the 
March  21  order  about  releasing  certain 
personal  data. 

On  April  7.  2003.  the  Commission 
removed  all  Enron  e-mails  from  its  web 
site.  The  Commission's  action  removing 
the  Enron  e-mails  from  its  Web  site 
coincided  exactly  with  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit's 
stay  of  the  March  21  order  to  the  extent 
the  stay  action  implicated  the 
withdrawal  of  Enron  e-meiils  from  the 
agency's  web  site.  See  Enron  Corp.  v.- 
FERC,  No.  03-60295. 

On  April  22,  2003,  the  Commission 
issued  an  order  stating  that  it  would  not 
re-release  any  of  the  docimients  that 
respondents  sought  to  be  withheld  with 
specificity  until  the  Commission 
reviewed  those  documents  and  gave  the 
respondents  and  the  public  notice  of  its 
intent  to  re-release  specific  documents. ^ 
In  the  April  22  order,  the  Commission 
directed  its  staff  to  review  the  data 
proffered  for  removal  and  ascertain 
whether  indeed  it  should  be  in  the 
public  domain.  With  respect  to  the  data 
that  was  removed  from  the 
Commission's  Web  site  pursuant  to  the 
April  7  notice  but  that  was  not 
identified  by  any  company  or  individual 
for  permanent  removal,  the  Commission 
directed  its  staff  to  return  that  data  to 
the  agency's  web  site. 

Take  notice  that  pursuant  to  the 
Commission's  April  22  order  in  this 
docket,  no  later  than  May  14,  2003,  the 
Commission  shall  re-release  the  data 
that  was  removed  from  the 
Commission's  Web  site  pursuant  to  the 
April  7  notice  but  was  not  identified  by 
any  company  or  individual  for 
permanent  removal.  The  data  that  was 
identified  for  permanent  removal  will 
not  be  re-released,  if  at  all,  until  the 
Commission's  staff  has  reviewed  the 
documents  as  directed  by  the  April  22 


'  102  FERC  1  61,311  (2003). 


'  103  FERC  I  61,077  (2003). 
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order.  The  Commission  will  issue 
further  orders  as  that  review  progresses. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12623  Filed  5-19-03;  8:45  am] 

BH.UNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-200»-O013,  FRL-7501-2] 

Agency  Information  Collection 
Activmes:  Title  IV  of  the  Public  Health 
Security  and  Bioterrorism 
Preparedness  and  Response  Act  of 
2002:  Drinking  Water  Security  and 
Safety  (Act);  Comment  Request 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Title 
IV  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002:  Drinking  Water 
Security  and  Safety  (Act),  hereinafter 
referred  to  as  the  Bioterrorism  Act;  ICR 
No.  2103.02;  OMB  Control  No.  2040- 
0253;  expiration  date  September  30, 
2003.  Before  submitting  this  continuing 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  July  21,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Dolgin,  Water  Protection  Task 
Force,  Office  of  Ground  Water  and 
Drinking  Water,  4601M,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-9895;  fax 
number:  (202)  564-3753;  e-mail  address: 
dol^n.susan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OW-2003- 
0013,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 


holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Warter 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,* access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  (1) 
Submit  your  comments  to  EPA  online 
using  EDOCKET  (our  preferred  method), 

(2)  by  email  to  OW-Docket@epa.gov,  or 

(3)  by  mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency, 
Water  Docket  (mail  code  4101T),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  on 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI.  or  other  information  for  which 
public  disclosure  is  restricted  by  statute. 
When  EPA  identifies  a  comment 
containing  copyrighted  material.  EPA 
will  provide  a  reference  to  that  material 
in  the  version  of  the  comment  that  is 
placed  in  EDOCKET.  The  entfre  printed 
comment,  including  the  copyrighted 
material,  will  be  available  in  the  public 
docket.  Although  identified  as  an  item 
in  the  official  docket,  information 
claimed  as  CBI,  or  whose  disclosure  is 
otherwise  restricted  by  statute,  is  not 
included  in  the  officid  public  docket, 
and  will  not  be  available  for  public 
vievdng  in  EDOCKET.  For  further 
information  about  the  electronic  docket, 
see  EPA's  Federal  Register  notice 
describing  the  electronic  docket  at  67 
FR  38102  (May  31,  2002),  or  go  to  http:/ 
/www.epa.gov./edocket. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  community 
water  systems  serving  more  than  3,300 
people. 

Title:  Title  IV  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002:  Drinking 
Water  Security  and  Safety  (Act);  OMB 
Control  Number  2040-0253;  EPA  ICR 
Number  2103.02;  expiring  September 
30,  2003. 

Abstract:  The  Bioterrorism  Act 
requires  each  community  water  system 
serving  a  population  of  more  than  3,300 


people  to  conduct  a  vulnerability 
assessment  of  its  water  system  and  to 
prepare  or  revise  an  emergency  response 
plan  that  incorporates  the  results  of  the 
vulnerability  assessment.  These 
requirements  are  mandatory  under  the 
statute.  EPA  will  use  the  information 
collected  under  this  ICR  to  determine 
whether  community  water  systems  have 
conducted  vulnerability  assessments 
and  prepared  or  revised  emergency 
response  plans  in  compliance  with  that 
Act.  EPA  is  required  to  protect  all 
vulnerability  assessments  and  all 
information  derived  from  them  from 
disclosure  to  unauthorized  parties  and 
has  established  an  Information 
Protection  Protocol  describing  how  that 
will  be  accomplished. 

This  Notice  provides  the  opportimity 
to  comment  on  EPA's  request  to  renew 
this  ICR,  which  was  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  on  an  emergency  basis  for  180 
days,  beginning  March  31,  2003.  During 
the  10-day  comment  period  that  was 
provided  during  that  action,  the 
following  comments  were  raised: 

i.  EPA  should  reassess  its  burden 
estimates  for  developing  emergency 
response  plans; 

ii.  EPA  should  present  total  burden 
estimates  in  a  clearer  format; 

iii.  EPA  should  explain  more  clearly 
what  is  meant  by  a  "compliance 
review;" 

iv.  EPA  should  clarify  the  statutory 
deadlines  for  submitting  emergency 
response  plan  certifications. 

EPA  has  changed  the  information 
document  that  supports  this  Notice  to 
explain  more  clearly  what  is  meant  by 
a  vulnerability  assessment  "compliance 
review"  and  also  to  clarify  the  statutory 
deadlines  for  submitting  emergency 
response  plan  certifications  to  EPA. 

At  this  time,  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
(especially  pertaining  to  the 
development  of  emergency  response 
plans),  including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 


27556 


Federal  Register / Vol.  68,  No.  97 /Tuesday,  May  20.  2003 /Notices 


collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Burden  Statement:  Biuden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  Ume  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents  or  Affected  Entities: 
Community  water  systems  serving 
populations  greater  than  3,300  persons. 

Estimated  Number  of  Respondents: 
8,487  systems. 

Average  Annual  Reporting  Burden: 
2,652,393  hours/year  over  a  three-year 
period.  This  includes  the  bvuden 
required  for  all  affected  community 
water  systems  to  conduct  vulnerability 
assessments,  prepare  or  update 
emergency  response  plans,  and  submit 
the  required  items  to  EPA.  The  total 
burden  for  these  systems  is  7,957,179 
hours,  which  is  largely  concentrated  in 
calendar  years  2003  and  2004. 

Average  burden  per  response:  117.9 
hours/response.  This  figm^  is  an 
average  that  was  calculated  from  burden 
estimates  applicable  to  systems  ranging 
in  size  from  the  smallest  (serving  3,301 
persons)  up  to  the  very  largest  (serving 
millions  of  persons).  The  burden  hours 
vary  widely,  then,  depending  on  system 
size,  and  the  average  burden  figure 
should  not  be  interpreted  as  applicable 
to  all  systems. 

Frequency  of  Response:  Varies  based 
on  statutory  schedule  and  system  size. 

Average  Annual  Cost:  $156,540,365; 
includes  $82,211  O&M  costs  and  $0 
capital  and  startup  costs. 

Dated:  May  13.  2003. 

Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  03-12617  Filed  5-19-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7501-1] 

Notice  of  Extension  of  Public 
Comment  Period  for  Development  of  a 
National  Agenda  for  the  Environment 
and  the  Aging 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  hi  October  2002  EPA 
launched  an  Aging  Initiative  to  study 
the  effects  of  environmental  health 
hazards  on  older  persons  and  examine 
the  impact  that  a  rapidly  aging 
population  will  have  on  the 
environment.  The  Initiative  will  also 
identify  model  programs  that  will 
provide  opportunities  for  older  persons 
to  volunteer  in  their  communities  to 
reduce  environmental  hazards  and 
protect  the  environment  for  future 
generations. 

DATES:  On  March  4,  2003  (68  FR  10238) 
EPA  published  a  notice  seeking  public 
comment  on  the  National  Agenda  on  the 
Environment  and  the  Aging  with  a 
deadline  of  May  16,  2003.  EPA  has 
extended  the  deadline  for  public 
comments  through  Tuesday,  September 
30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Sykes,  EPA's  Aging  Initiative 
Coordinator,  at  (202)  564-2188  or  by 
email:  aging.info@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Identifying  Research  Gaps  in 
Environmental  Health 

Strategy  To  Address  Environmental 
Hazards  That  Threaten  the  Health  of 
Older  Persons:  Research  and 
Educational  Priorities 

The  National  Agenda  for  the 
Environment  and  the  Aging  will  lay  out 
a  strategy  that  combines  research  and 
educational  programs  that  promote 
preventive  actions  to  address 
environmental  health  hazards.  One 
fundamental  question  is:  How  do 
environmental  hazards  affect  older 
persons  differently  from  younger 
persons?  Understanding  the  biology 
underlying  differing  age-related 
responses  can  inform  a  scientific 
rationale  for  decisions  on  how  to 
appropriately  incorporate  the 
differential  sensitivity  of  those  who  are 
aging  into  environmental  risk 
assessment,  decisions  and  actions. 

EPA's  effort  to  develop  a  national 
agenda  to  address  environmental  issues 
that  affect  the  health  and  well-being  of 


the  nation's  older  persons  has  been 
advanced  by  a  workshop  on  the 
"Differential  Susceptibility  and 
Exposure  of  Older  Persons  to 
Environmental  Hazards"  convened  by 
the  National  Academy  of  Sciences  in 
December  2002.  At  that  meeting,  experts 
discussed  priority  issues  for  the 
National  Agenda  for  the  Environment 
and  the  Aging.  Experts  focused  on 
exposiu'es  to  environmental  hazards 
found  in  drinking  water,  indoor  and 
outdoor  air,  and  food  residues  that  may 
have  health  effects  including  respiratory 
and  cardiopulmonary  disease, 
neurotoxicity,  infectious  disease  and 
cancer. 

EPA  invites  public  comments  on 
environmental  hazards  that  may  affect 
the  health  of  older  persons  in  states  and 
local  communities.  Among  questions 
which  may  be  considered  are: 

What  specific  environmental 
exposures  in  your  community 
particularly  affect  the  health  of  older 
persons? 

Which  health  conditions  specific  to 
older  adults  may  increase  their 
susceptibility  to  chemical  toxicants? 

Which  lifestyle  factors  of  older  adults 
may  increase  the  exposure  to 
environmental  hazards? 

What  steps  may  individuals  and 
communities  take  to  reduce  the 
potential  environmental  health  risks 
that  older  adults  may  face? 

II.  Preparing  for  an  Aging  Society 

Impact  of  an  Aging  Population  on  the 
Environment 

The  EPA  invites  comments  on  the 
extent  to  which  an  aging  population 
may  affect  the  environment.  The 
nation's  demographics  will  have 
changed  dramatically  by  2030:  the  U.S. 
population  over  65  years  of  age  is 
expected  to  double.  The  largest  cohort 
bom  in  U.S.  history  (76  million 
Americans  were  bom  between  1946  and 
1964)  begins  to  turn  65  in  2011  and  will 
markedly  influence  the  quality  of  life  for 
both  older  persons  and  young  people. 
The  National  Agenda  will  focus  on  the 
interface  between  older  persons  and 
their  environment. 

As  an  increasing  number  of  adults 
approach  retirement  age,  migration  may 
substantially  increase  to  areas 
characterized  by  temperate  climates, 
lower  population  and  traffic  density, 
and  better  environmental  quality.  These 
areas  may  be  sparsely  populated  and 
ecologically  diverse  regions.  To  ensure 
harmony  between  the  needs  of  this 
growing  population  and  preserving 
important  natural  resoiut:es,  it  is 
important  to  have  the  tools  available  for 
regional  and  landscape  planning.  The 
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EPA  invites  comments  on  the  extent  to 
which  an  aging  population  has  imique 
needs  with  respect  to  housing, 
transportation,  health  care,  recreation, 
and  other  quality  of  life  issues,  and  how 
these  needs  may  affect  the  environment. 
Issues  which  may  be  considered 
include: 

What  can  city,  county  and  regional 
planners  do  to  meet  the  needs  of  today's 
older  adults  and  prepare  for  the 
anticipated  increase  in  the  number  of 
retirees  and  at  the  same  time  enhance 
preservation  of  natural  resources  for 
recreation,  wildlife,  water,  air  and  land 
quality? 

Can  you  identify  unique  resource 
needs  and  utilization  patterns  of  older 
adults  that  may  generate  novel 
ecological  pressures? 

What  steps  can  individual  baby 
boomers  and  older  adults  take  to  not 
only  reduce  potential  hazards  to  the 
environment  but  also  preserve  and 
enhance  the  quality  of  the  environment 
for  themselves  and  future  generations? 

III.  Encouraging  Older  Adults  To 
Volunteer  To  Reduce  Environmental 
Hazards 

Opportunities  for  Older  Persons  To 
Enhance  the  Environment  and  Their 
Health 

'The  National  Ageitda  will  not  only 
identify  strategies  to  protect  the  quality 
of  life  for  older  persons  from 
environmental  hazards,  but  also  suggest 
ways  to  engage  the  nation's  older 
persons  in  programs  and  strategies 
designed  to  enhance  the  environment 
for  all  generations. 

Many  older  Americans  contribute 
their  time,  energy  and  expertise  to 
protect  their  environment  and  educate 
their  communities  about  environmental 
hazards  to  citizens  and  threats  to  natural 
resources.  The  EPA  intends  to 
encourage  further  involvement  and 
expand  opportiinities  for  older  persons 
to  volunteer  in  programs  designed  to 
lessen  environmental  hazards.  Programs 
or  activities  that  are  of  interest  include 
activities  that  increase  awareness  of 
environmental  hazards,  and  preserve 
the  quality  of  the  environment  for  today 
and  tomorrow's  citizens.  The  EPA 
welcomes  comments  on  encouraging 
older  adults  to  volunteer  to  reduce 
environmental  hazards  in  their 
communities.  Among  the  questions  to 
which  the  EPA  invites  comments  are  the 
following: 

Which  volunteer  programs  that 
address  environmental  hazards  in  youi 
commiuiity  warrant  examination  for 
possible  replication  in  other 
communities? 


What  incentives  are  needed  to 
encourage  older  persons  to  volimteer 
their  time  and  ideas  to  protect  the 
environment,  reduce  environmental 
hazards  and  enhance  the  health  of  and 
the  environment  for  people  of  all  ages? 

In  an  effort  to  raise  awareness  of 
environmental  factors  important  to  all 
citizens,  how  can  older  persons  serve  as 
models  of  good  practice  and  mentors  for 
younger  generations  about 
environmental  hazards  foimd  in  the 
community? 

In  your  commvmity  or  state,  what 
intergenerational  environmental 
projects  have  been  successful  in 
improving  the  health  of  children  or 
older  persons? 

What  potential  barriers  exist  to 
volimteering  in  your  community  to 
reduce  environmental  hazards? 

Public  comments  will  be  accepted 
imtil  Tuesday,  September  30,  2003. 

(1)  To  submit  written  comments, 
please  send  them  by  mail  or  hand 
deliver  to:  EPA's  Aging  Initiative,  Mail 
Code  1107A,  1200  Pennsylvania 
Avenue,  NW.,  Room  2512  Ariel  Rios 
North,  Washington.  DC  20460,  or 

(2)  Fax  comments  to:  National  Agenda 
for  the  Environment  and  the  Aging  (202) 
564-2733, or 

(3)  E-mail  comments  to: 
agJng.info@epa.gov. 

Dated:  May  13,  2003. 

Joanne  Rodman, 

Acting  Director,  Office  of  Children 's  Health 
Protection. 

(FR  Doc.  03-12618  Filed  5-19-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0079;  FRL-7306-2] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities, 
State  of  Mississippi  Authorization  of 
Lead-Based  Paint  Activities  Program; 
Final  Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  On  January  21,  2003,  the  State 
of  Mississippi  submitted  a  self- 
certification  letter  stating  that 
Mississippi's  Lead-Based  Paint  Training 
and  Certification  Program  meets  the 
requirements  for  approval  of  a  State 
program  under  section  404  of  the  Toxic 
Substances  Control  Act  (TSCA)  and  that 
Mississippi  has  the  legal  authority  and 
ability  to  implement  the  appropriate 
elements  to  run  the  program.  The  State 
program  will  administer  and  enforce 


training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  imder  section  402  of  TSCA. 
Recent  changes  to  the  State's  audit 
privilege  and  penalty  mitigation 
statutes,  which  previously  impaired  the 
States's  ability  to  fully  administer  and 
enforce  the  Lead-Based  Paint  Program, 
have  resulted  in  the  State  program  now 
providing  adequate  enforcement.  This 
notice  announces  the  authorization  of 
the  State  of  Mississippi's  Lead-Based 
Program. 

DATES:  Lead-based  paint  activities 
program  authorization  was  granted  to 
the  State  of  Mississippi  effective  on 
January  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Bates,  Pesticides  and  Toxic 
Substances  Branch;  Air,  Pesticides  and 
Toxics  Management  Division; 
Environmental  Protection  Agency; 
Region  fV,  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  St.,  SW.,  Atlanta,  GA 
30303;  telephone  number:  (404)  562- 
8992;  e-mail  address: 
bates.Jcejfii@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General 

A.  Does  this  Action  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  This  notice  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
Mississippi.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  the 
notice.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  estabUshed  an 
official  publit  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2062-0079.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
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Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  firom  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  nimiber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  State  of  Mississippi  has  been 
operating  its  Lead-Based  Paint  Program 
under  interim  approval  since  June  28, 
1999,  with  interim  approval  expiring  on 
June  28,  2002.  On  December  17,  2001, 
the  State  of  Mississippi  submitted  an 
application  for  EPA  final  approval  of  its 
Lead-Based  Paint  Program.  Notice  of 
Mississippi's  December  17,  2001, 
application,  a  solicitation  for  public 
comment  regarding  the  application,  and 
background  information  supporting  the 
application  were  published  in  the 
Federal  Register  on  July  19,  2002  (67  FR 
47541)  (FRL-7187-5).  No  public 
comments  were  received  regarding  any 
aspect  of  Mississippi's  application. 

At  the  time  of  the  December  2001 
application,  two  deficiencies  in  the 
State's  audit  privilege  and  penalty 
mitigation  statutes  at  Mississippi  Code 
Annotated  sections  49-2-71  and  49-17- 
43(g)  impaired  the  State's  ability  to 
provide  adequate  enforcement  in 
criminal  proceedings  and  investigations 
and  in  assessment  of  appropriate 
penalties,  thus  preventing  the  Agency 
from  fully  approving  the  program. 
During  the  2003  legislative  session, 
however,  the  State  cunended  the  audit 
privilege  and  penalty  mitigation 
statutes,  which  corrected  the 
deficiencies  identified  by  EPA.  On 


January  21,  2003,  the  State  of 
Mississippi  supplemented  its  December 
17,  2001,  application  with  a  discussion 
addressing  how  the  amendments  to 
Mississippi's  audit  privilege  and 
penalty  mitigation  statutes,  Mississippi 
Code  Annotated  sections  17-17-29,  49- 
2-71,  49-17-43,  and  49-17^27, 
resulted  in  the  State  Lead-Based  Paint 
Program  providing  adequate 
enforcement.  The  supplement  also 
contained  a  statement  certifying  the 
Lead-Based  Paint  Program  is  at  least  as 
protective  as  the  Federal  program  and 
provides  adequate  enforcement. 

Based  upon  the  State's  certification, 
and  EPA's  review  and  assessment  of 
Mississippi's  complete  application, 
Mississippi  has  successfully 
demonstrated  that  the  State's  Lead- 
Based  Paint  Program  achieves  the 
protectiveness  and  enforcement  criteria, 
as  required  for  Federal  authorization. 
Therefore,  by  this  notice,  EPA  is 
announcing  approval  of  the  application 
and  authorization  of  the  State  of 
Mississippi's  Lead-Based  Program, 
effective  January  21,  2003. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28,  1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  titled  Lead 
Exposure  Reduction. 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  and  directs  EPA  to 
promulgate  final  regulations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
buildings,  bridges,  and  other  structures. 
Those  regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  documented 
work  practice  standards.  Under  section 
404  of  TSCA  (15  U.S.C.  2684),  a  State 
may  seek  authorization  fi-om  EPA  to 
adininister  and  enforce  its  own  lead- 
based  paint  activities  program. 

In  the  Federal  Register  of  August  29, 
1996  (61  FR  45777)  (FRL-5389-9),  EPA 
promulgated  final  TSCA  section  402/ 
404  regulations  governing  lead-based 
paint  activities  in  target  housing  and 
child-occupied  facilities  (a  subset  of 
public  buildings).  Those  regulations  are 
codified  at  40  CFR  part  745,  and  allow 
both  States  and  Indian  Tribes  to  apply 
for  program  authorization.  Pursuant  to 
section  404(h)  of  TSCA  (15  U.S.C. 
2684(h)),  EPA  is  to  establish  the  Federal 


program  in  any  State  or  Tribal  Nation 
without  its  own  authorized  program  in 
place  by  August  31.  1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the  - 
appropriate  Regional  EPA  Office  for 
review.  To  receive  EPA  approval,  a  State 
or  Tribe  must  demonstrate  that  its 
program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program,  and  provides  for 
adequate  enforcement  (section  404(b)  of 
TSCA,  15  U.S.C.  2684(b)).  EPA's 
regulations  (40  CFR  part  745,  subpart  Q) 
provide  the  detailed  requirements  a 
State  or  Tribal  program  must  meet  in 
order  to  obtain  EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed  authorized 
(15  U.S.C.  2684(a)).  This  authorization 
becomes  ineffective,  however,  if  EPA 
disapproves  the  application  or 
withdraws  the  program  authorization. 

in.  Federal  Overfiling 

Section  404(b)  of  TSCA,  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  hi  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  Withdrawal  of  Authorization 

Pursuant  to  TSCA  section  404(c),  the 
Administrator  may  withdraw  a  State  or 
Tribal  lead-based  paint  activities 
program  authorization,  after  notice  and 
opportunity  for  corrective  action,  if  the 
program  is  not  being  administered  or 
enforced  in  compliance  with  standards, 
regulations,  and  other  requirements 
established  under  the  authorization.  The 
procedures  EPA  will  follow  for  the 
withdrawal  of  an  authorization  are 
found  at  40  CFR  745.324(i). 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
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States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances,  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  2,  2003. 
J.  I.  Palmer,  Jr., 

Re^onal  Administrator,  Region  IV. 

[FR  Doc.  03-l_2628  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0024;  FRL-7309-4] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  hiventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiu-e  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  April  7,  2003  to 
April  25.  2003.  consists  of  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufactiue  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003-0024 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
Jime  19.  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/cornier.  Follow 
the  detailed  instructions  as  provided  in 


Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham,  Director, 
Enviroimiental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0024.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  jaewing  at  the 
EPA  Docket  Center,  RdT  Bl02-Reading 
Room.  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  nimiber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docxmient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
.  other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  vkill  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
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photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
subniitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Yoiu-  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select"  search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0024. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 


ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ED  Number  OPPT-2003-0024 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
vour  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0024 
and  PMN  Nvunber  or  TME  Number.  The 
DCO  is  open  fi"om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
,  information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conmient  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 


mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  April  7,  2003  to 
April  25,  2003,  consists  of  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
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m.  Receipt  and  Status  Report  for  PMNs 
and  TMEs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 


are  interested  in  information  that  is  not 
included  in  the  foUoudng  tables,  you 
may  contact  EPA  as  described  in  Unit  n. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  niunber 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identit)'. 


I.  47  Premanufacture  Notices  Received  From:  04/07/03  to  04/25/03 


l^ase  No. 


P-03-0469 
P-0;M)470 

P-03-0471 
P-03-0472 

P-03-0473 

P-03-0474 


Received 
Date 


P-03-0475 
P-03-0476 
P-03-0477 
P-j03-0478 

P-03-0479 


P-03-0480 

P-03-0481 

P-03-0482 

P-03-0483 

P^3-0484 
P-03-0485 


P-03-0486 
P-03-0487 


04/07/03 
04/07/03 

04/07/03 
04/09/03 

04/09/03 

04/09/03 

04/09/03 
04/10/03 
04/10/03 
04/10/03 

04/10/03 

04/10/03 

04/10/03 

04/1 1/03 

04/15/03 

04/14/03 
04/15/03 

04/17/03 

04/16/03 


P-03-0488  04/22/03 

P-a3-0489  04/16/03 

P-03-0490  04/16/03 

P-03-0491  04/16/03 


Projected 

Notice 
End  Date 


07/06/03 
07/06/03 

07/06/03 
07/08/03 

07/08/03 

07/08/03 

07/08/03 
07/09/03 
07/09/03 
07/09/03 

07/09/03 

07/09/03 

07/09/03 

07/10/03 

07/14/03 

07/13/03 
07/14/03 

07/16/03 

07/15/03 


07/21/03 


07/15/03 


07/15/03 


07/15/03 


Manufacturer/Importer 


CBI 
CBI 

CBI 
CBI 

CBI 

CBI 


Bedoukian  Research, 
Inc. 

UCB  Chemicals 
Corporation 

UCB  Chemicals 
Corporation 

CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

ATK  Thiokol 
Propulsion 

Cognis  Corporation 

CBI 


CBI 

Na  Industries, 


Inc. 


CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

AOC,  LLC 


CBI 

Dow  Coming 
Corporation 

Dow  Coming 
Corporation 

Dow  Coming 
Corporation 


Use. 


(S)  Adhesive  used  in  exterior  finishes 
(G)    Water-soluble    packaging    films 

(applies  to  tx)th  categories  of  use) 
(G)  Additive  for  industnal  applications 
(G)  Additive  for  coating  formulations. 

(G)  Additive  for  coating  formulations. 

(G)  Form  control  and  wetting  agent 
for  waterbome  coating,  inks  adhe- 
sive formulations 

(S)  Chemrcal  intermediate 

(S)  Ftesin  for  paints  and  coatings 
(S)  Resins  for  paints  and  coatings 

(S)  Exhaust  dyeing  of  polyester  fi- 
bers; masterbatch  for  polymer 
incorporation 

(S)  Exhaust  dyeing  of  polyester  fi- 
bers; masterbatch  for  polymer 
incorporation 

(S)  Exhaust  dyeing  of  polyester  fi- 
bers; masterbatch  for  polymer 
incorporation 

(S)  Explosives 


(G)  Lubricant 

(G)  Unsaturated  polyester  resin 

(S)  Printing  inks 

(S)  Thickner  for  coatings 


(S)  Optical  brightener  additive  for 
laundry  detergent 

(8)  Vinyl  ester  component  for  lami- 
nating fiberglass  reinforced  plastic 
parts 


Chemical 


(G)  Unsaturated  polyester  resin 
(G)  Treating  agent 
(G)  Treating  agent 
(G)  Treating  agent 


(G)  Vinyl  ester  acrylate  copolymer 

(G)  Acrytk;  ester,  polymer  with  ethenyl 
acetate,  hydrolyzed,  sodium  salt 

(G)  Bis  oxetanyl  ether 

(G)  Condensation  polymer  of  anhy- 
dride and  polyol 

(G)  Condensation  polymer  of  anhy- 
dride and  polyol 

(G)  Hydrophobrcally  modified 
acetylenic  glycol 

(G)  2h-pyran-2-one,  substituted 

(G)  Hydroxyfunctional  acrylic  copoly- 
mer 
(G)  Modified  alkaline  epoxy  resin 

(G)  Substttuted-9,  10-dihydro-9,10- 
dioxo-anthracentyl-phenylhalo  com- 
pound 

(G)  Substituted-9,  10-dihydro-9,10- 
dioxo-anthracentyl-phenylhalo  com- 
pound 

(G)  Substituted-9,  10-dihydro-9,10- 
dioxo-anthracentyl-phenylhak}  com- 
pound 

(G)  5.2,6-(iminomethyenimino)-1  h- 
imidazo[4,5-b]pyra2ine,  octahydro- 
1, 3,4,7,8, 10-hexanitro- 

(S)  Isooctanoic  acid,  2-ethylhexyl 
ester* 

(G)  Medium  reactive 

dicyclopentadiene  polyester  resin 

(G)  Fatty  ester 

(G)  Polymer  with  2-methyl-2-prope- 
noic  acid, alky!  2-propenoate  and 
modified  poly(oxyethylene) 

(G)  Sodium  salt  of  a  sulfonated  tri- 
azine  derivative 

(S)  2-propenenitrile,  polymer  with  1 ,3- 
butadiene,  3-cartx)xy-1-cyano-1- 
methylpropyl-terminafed.  reaction 
products  with  2,2'-[(1- 

methylethylidene)bis   [(2,6-dibromo- 
4, 1  -phenylene)oxymethytene]] 
bis[oxirane]-4,4'(1- 
methylethylldene)  bis{2,6- 

dibromophenol]  polymer, 

dimethacrylates  (esters) 

(G)  Epoxy  acrylate  urethane  modified 
polymer  with  maleic  anhydrid 

(G)  Poly  (dimethyl)  siloxane 

(G)  Poly  (dimethyl)  siloxane 
(G)  Poiy(dimethyl)  siloxane 
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I.  47  Premanufacture  Notices  Received  From:  04/07/03  to  04/25/03— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemrcal 

End  Date 

P-03-0492 

04/16/03 

07/15/03 

Color  Resources  Inter- 
national, Co. 

(S)  Direct  dye  for  paper  color 

(S)  2-naphthalenesulfonic  acid,  3-[[4- 
[[4-(acetylamino)phenyl]a20-6-sulfo- 
1-naphthalenyl]azo]-6-[[2,4-diamino- 
5-sulfophenyl)azo]-4-hydroxy-,      tri- 
sodium  salt 

P-03-0493 

04/17/03 

07/1 6A)3 

CBI 

(S)  Binder/tackifier  for  inks 

(G)    Phenolic   modified   hydrocarbon 

resin 
(G)    Phenolic   modified   hydrocarbon 

P-03-0494 

04/17/03 

07/16/03 

CBI 

(S)  Binder/tackifier  for  inks 

P-03-0495 

04/17/03 

07/16/03 

CBI 

(S)  Binder/tackifier  for  inks 

(G)    Phenolic   modified   hydrocarbon 

P-03-0496 

04/17/03 

07/16/03 

CBI 

(S)  Binder/tackifier  for  inks 

(G)    Phenolic   modified   hydrocartwn 

resin 
(G)    Phenolic   modified   hydrocartwn 

P-03-0497 

04/17/03 

07/16/03 

CBI 

(S)  BinderAackifier  for  inks 

P-03-0498 

04/17/03. 

07/16/03 

CBI 

(S)  Binder/tackifier  for  inks 

(G)    Phenolic   modified   hydrocarbon 

resin 
(G)   Isocyanate  terminated   urethane 

P-03-0499 

04/18/03 

07/17/03 

CBI 

(G)    Moisture    curing    polyurethane 

adhesives 

polymer 

P-03-O500 

04/21/03 

07/20/03 

3M  Company 

(S)  Fluoroeiastomer  for  molded  parts 

(G)  Fluoroeiastomer 

P-03-0501 

04/23/03 

07/22/03 

Fortx)  Adhesives,  LLC 

(G)  Hot  melt  polyurethane  adhesive 

(G)    Isocyanate   functional    polyester 
polyether  urethane  polymer 

P-03-0502 

04/23/03 

07/22/03 

Zeon  Chemicals  LP. 

(S)  Pressure  sentive  adhesives;  hot 

(S)  Benzene,  ethenyl-,  polymer  with 

» 

melt;     rubtjer     compounds;     road 
markings 

cyclopentene  and  1 ,3-pentadien 

P-03-0504 

04/24/03 

07/23/03 

CBI 

(S)  Ultraviolet  (uv)  absort)er  for  engi- 
neering plastics  -  injection  molding 
and  extrusion;  uv  absorber  for  engi- 
neering plastics  -  for  ttiermoplastic 
polyurethane 

(S)     Propanedioic     acid,     2,2'-(1,4- 
phenylenedimethylidyne)bis-,    tetra- 
ethyl  ester 

P-03-0505 

04/22/03 

07/21/03 

Degussa  Corporation 

(S)  Filjerglass  treatment 

(S)    Siloxanes   and   silicones,    3-[[2- 
[f[3(or4)- 
(ethenylpheny- 

l)methyl]amino]ethyl]amlno]propyl 
methoxy,           rhethoxy-terminated, 
hydrochlorides 

P-03-0506 

04/25/03 

07/24/03 

CBI 

(G)  Intermediate 

(G)  Phosphate  esters  of  acrylate 

P-03-0507 

04/24/03 

07/23/03 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

(G)  Cyclic  nitrile 

P-03-0508 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersible  polyurethane 

P-03-O509 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersive  polyurethane 

P-03-0510 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersible  polyurethane 

P-03-051 1 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersive  polyurethane 

P-03-0512 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersive  polyurethane 

P-03-051 3 

04/25/03 

07/24/03 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Water  dispersible  polyurethane 

P-03-051 4 

04/24/03 

07/23/03 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

(G)  Cyclic  nitrile  aldehyde 

P-03-051 5 

04/24/03 

07/23/03 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

(G)  Cyclic  nitrile  aldehyde 

P-03-051 6 

04/24/03 

07/23/03 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

(G)  Cyclic  nitrile  aldehyde 

P-03-051 7 

04/24/03 

07/23/03 

The  Dow  Chemical 
Company 

(S)  Chemical  intermediate 

(G)  Cyclic  nitrile  aldehyde 

In  Table  II  of  this  unit.  EPA  provides  the  followring  information  (to  the  extent  that  such  information  is  not  claimed 
as  CBI)  on  the  TMEs  received: 

II.  2  Test  Marketing  Exemption  Notices  Received  From:  04/07/03  to  04/25/03 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

T-03-0002 
T-03-0003 

04/24/03 
04/24/03 

07/23/03 
07/23/03 

Forbo  Adhesives,  LLC 
FortX)  Adhesives,  LLC 

(G)  Hot  melt  polyurethane  adhesive 
(G)  Hot  melt  polyurethane  adhesive 

(G)  Isocyanate  functional  polyester 
polyether  urethane  polymer 

(G)  Isocyanate  functional  polyester 
polyether 

In  Table  III  of  this  unit,  EPA  provides  the  following  information  (to  the  extent  that  such  information  is  not  claimed 
as  CBI)  on  the  Notices  of  Commencement  to  manufacture  received: 


III.  28  Notices  of  Commencement  From:  04/07/03  to  04/25/03 

Case  1^. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-01-0287 

04/21/03 

04/02/03 

(S)  Hexanaic  acid,  3,5,5-trimethyl-,  mixed  tetraesters  with  2-ethylhexanotc  ack] 
and  pentaerythritol 

P-01-0288 

04/21/03 

04/02/03 

(S)  Isononanok;  acid,  mixed  tetraesters  with  2-ethylhexanoic  acid  and  penta- 
erythritol 

P-01-0289 

04/21/03 

04A)2/03 

(S)  Isononanotc  acid,  mixed  tetraesters  with  2-ethylhexanoic  acid,  pentaeryth- 
ritol and  3,5,5-trimethylhexanoic 

P-01-0762 

04/16/03 

03/28/03 

(S)  1',9-cyclohexadecadiene 

P-01-0819 

04/14/03 

03/17/03 

(G)  Alkane  diols 

P-01-0846 

04/10/03 

03/27/03 

(G)  Aqueous  polyurethane  dispersion 

P-02-0284 

04/18/03 

09/09/02 

(S)  D-glucopyranose,  oligomeric,  branched  undecyl  glycosides 

P-02-0373 

04/10/03 

03/29/03 

(G)  Anthracene  dyestuff 

P-02-0647 

04/22/03 

03/28/03 

(G)  Hydroxyl-tenminated  aliphatic  polycart)onate 

P-02-0885 

04/23/03 

03/22/03 

(G)  Disubstituted  cresol 

P-02-0887 

04/23/03 

03/22/03 

(G)  Phosphine  oxide  derivative 

P-02-0897 

04/10/03 

03/27/03 

(G)  Polyurethane 

P-02-0959 

04/23/03 

04/08/03 

(G)  Ethoxylate/urethane  copolymer 

P-02-0960 

04/15/03 

04/04/03 

(G)  Metallic  acrylate 

P-03-0041 

04/08/03 

02/18/03 

(G)  Alkyl  silane  methacryiate 

P-03-0070 

04/22/03 

04/03/03 

(G)  Organomodified  siloxane 

P-03-0119 

04/18/03 

04/04/03 

(G)  Polyurethane  resin 

P-03-0120 

04/08/03 

04/02/03 

(G)  Acrylic  emulsion 

P-03-0131 

04/25/03 

03/27/03 

(G)  Polysilazane 

P-03-0132 

04/25/03 

04/09/03 

(G)  Polysilazane 

P-03-0141 

04/08/03 

03/31/03 

(G)  Alkyl  ether 

P-03-0155 

04/16/03 

04/11/03 

(G)  Co-poly-2-methyl-1,5-pentane  isophthalimide 

P-03-0156 

04/16/03 

04/1 1/03 

(G)  Co-poly-2-methyl-1,5-pentane  isophthalimide 

P-03-0157 

04/16/03 

04/11/03 

(G)  Co-poly-2-methyl-1 ,5-pentane  isophthalimide 

P-03-0171 

04/22/03 

04/02/03 

(G)  Epoxy-acrylic  graft  copolymer 

P-03-0197 

04/22/03 

03/27/03 

(G)  Polyoxyethylene  polyalkylarylphenylether  sulfate  ammonium  salt 

P-]03-021 1 

04/15/03 

04/04/03 

(S)  Siloxanes  and  silicones,  methyl  methoxy,  polymers  with  methyl 
silsesquioxanes  methoxy  terminated,  reaction  products  with  methyl  ethyl  ke- 
tone O,0',0"-(methylsilylidyne)trioxime  and  2,4,6-trimethyl-2,4,6-tris(3,3,3- 
trifluoropropyl)cyclotrisiloxane 

P-03-0218 

04/25/03 

04/11/03 

(G)  Alkyl  borate 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacturer  notices. 

Dated:  May  14,  2003. 
Sandra  R.  Wilkins, 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[PR  Doc.  03-12619  Filed  5-19-03;  8:45  am] 

BIUJNG  CODE  6560-5&-S 


EXPORT-IMPORT  BANK 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
import  Bank  of  the  United  States  (Ex- 
Im  Bank) 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30,  1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 


Time  and  Place:  Tuesday,  June  3, 
2003,  at  9:30  a.m.  to  1  p.m.  The  meeting 
will  be  held  at  Ex-Im  Bank  in  Room 
1143,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571. 

Agenda:  Agenda  items  include  reports 
euid  discussion  on  the  Advisory 
Committee's  Sub-Committees  on 
services  and  agriculture  and  of  the 
Annual  Competitiveness  Report. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  vn-itten  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  May  29,  2003,  Teri  Stumpf,  Room 
1203,  811  Vermont  Avenue.,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 

FOR  further  information  CONTACT:  Teri 
Stiunpf,  Room  1203,  811  Vermont  Ave., 


NW.,  Washington,  DC  20571,  (202)  565- 
3502. 

Peter  Saba, 

General  Counsel. 

(PR  Doc.  03-12603  Piled  5-19-03;  8:45  am] 

BILUNG  CODE  6690-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  0MB 
for  Review  and  Approval 

May  8.  2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An  . 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
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displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nmnber. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for' the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  19,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Sinith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0906. 

Title:  Aimual  DTV  Report,  FCC  Form 
317. 

Form  Number:  FCC  317. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  525. 

Estimatea  Time  per  Response:  0.5—4.0 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion,  annual, 
and  license  renewal  reporting 
requirements. 

Total  Annual  Burden:  1.150. 

Total  Annual  Costs:  $52,500. 

Needs  and  Uses:  The  Conunission  has 
established  a  program  for  assessing  and 
collecting  fees  for  the  provision  of 
ancillarv'  or  supplementary  services  by 
commercial  digital  television  licensees 
in  compliance  with  Section  336(e)(1)  of 
the  Telecommunications  Act  of  1996. 
On  October  11,  2001,  the  Commission 
adopted  a  Report  and  Order,  In  the 
Matter  of  Ancillary  or  Supplementary 


Use  of  Digital  Television  Capacity  by 
Noncommercial  Licensees,  MM  Docket 
No.  98-203,  which  extended  this 
requirement  to  noncommercial 
educational  television  licensees. 
Licensees  are  required  to  report,  using 
FCC  317,  whether  they  provided 
ancillary  or  supplementary  services, 
which  services  were  provided,  the 
services  provided  which  are  subject  to 
a  fee,  gross  revenues  received  from  all 
feeable  ancillary  and  supplementary 
services,  and  the  amount  of  bitstream 
used  to  provide  ancillary  or 
supplementary  service.  This  data  are 
collected  annually  fi-om  digital 
television  licensees.  Licensees 
providing  services  subject  to  a  fee  will 
additionally  be  required  annucilly  to  file 
FCC  Form  159  (3060-0589)  to  remit  the 
required  fee.  Each  licensee  is  required  to 
retain  the  records  supporting  the 
calculation  of  the  fees  due  for  three 
years  from  the  date  of  remittance  of  fees. 
The  data  are  used  by  FCC  staff  to  ensure 
that  DTV  licensees  comply  with  the 
requirements  of  Section  336(e)  of  the 
Communications  Act. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-12499  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  Bank 
Hoidlng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  3, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Jasper  Banking  Company  Employee 
Stock  Ownership  Plan,  Jasper,  Georgia; 
to  acquire  voting  shares,  and  James 


Hugh  Bryan,  Jasper,  Georgia,  as  Trustee 
to  retain  shares  ofJBC  Bancshares,  Inc., 
Jasper,  Georgia,  and  thereby  indirectly 
acquire  voting  shares  of  Jasper  Banking 
Company,  Jasper,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  14,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-12502  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank    ■ 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Jime  5, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  J.  Reilly,  Glencoe,  Illinois;  to 
acquire  voting  shares  of  Hawthorn 
Corporation,  Mundelein,  Illinois,  and 
thereby  indirectly  acquire  Hawthorn 
Bank,  Mundelein,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  15.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-12654  Filed  5-19-03:  8:45  am] 
BILUNG  COOE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJcing  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
ncHibanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  16,  2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Inwood  Bancshares,  Inc.,  Dallas, 
Texas,  and  Inwood  Delaware,  Inc., 
Dover,  Delaware;  to  acquire  100  percent 
of  WB&T  Bancshares,  Inc.,  Duncanville, 
Texas,  and  thereby  indirectiy  acquire 
WB&T  Delaware,  Inc.,  Duncanville, 
Texas,  and  Western  Bank  &  Trust, 
Duncanville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  15.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-12655  Filed  5-19-03;  8:45  am) 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciu-ities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 


either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  v»rww.  ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  3,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttiill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Commerzbank  Aktiengesellschaft, 
Frankfurt,  Germany;  to  engage  de  novo 
through  its  subsidiary,  Commerzbank 
Capital  Markets  Corporation,  New  York, 
New  York,  in  serving  as  the  investment 
adviser  to  and  the  general  partner  or 
general  member  of,  and  holding  and 
placing  equity  interest  in,  certain 
investment  funds  which  invest  only  in 
seciu-ities  and  other  assets  which  are 
permitted  to  be  held  directiy  under  the 
Bank  Holding  Company  Act  (die  "BHC 
Act"),  including  acting  as  a  commodity 
pool  operator  for  private  investment 
funds  organized  as  commodity  pools 
that  invest  in  assets  which  a  bank 
holding  company  is  permitted  to  hold 
directiy  under  the  BHC  Act,  as 
permitted  under  Board  precedent,  see 
First  Security  Corporation,  85  Fed.  Res. 
Bull.  207  (1999),  Dresdner  Bank  AG,  84 
Fed.  Res.  Bull.  361  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  14,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  03-12501  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-€7] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Cormor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atianta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Evaluating  the 
Effectiveness  of  the  Asthma  Intervention 
Program,  Power  Breathing — New — 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  seeks  to  conduct  an 
evaluation  of  the  effectiveness  of  the 
asthma  intervention  program.  Power 
Breathing,  in  two  school  districts  in 
Kansas  City,  KS  and  Fredericksburg, 
VA.  The  overall  aim  of  this  program, 
developed  by  the  Asthma  and  Allergy 
Foundation  of  America,  is  to  provide 
adolescents  with  a  basic  understanding 
of  asthma  and  its  management  in  a  peer- 
friendly  environment  and  to  empower 
them  to  take  control  of  their  asthma  on 
a  personal  level.  The  proposed  data 
collection  for  the  evaluation  will 
provide  feedback  to  CDC  about  the 
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usefulness  and  cost-effectiveness  of  this 
teen  asthma  intervention  program. 
Sample  participants  will  come  from 
students,  parents,  program  facilitators, 
and  school  personnel  (school  nurses 
and  teachers)  in  the  selected  two  school 
districts.  Self-administered 
questionnaires  will  be  given  to  students 
at  baseline  (pre-intervention  program), 
immediately  post-program,  and  at  6- 
months  post-program,  while  parents 


receive  baseline  and  6-month  post- 
program  surveys.  The  student  survey 
will  focus  on:  knowledge,  attitudes,  and 
behaviors  regarding  their  asthma; 
perception  of  their  health  status  and 
quality  of  life;  assessment  of  the 
program;  and  impact  of  the  program  on 
their  asthma  management  skills.  Parents 
will  be  asked  about  their  child's  asthma 
condition,  assessment  of  the  program, 
and  cost-related  issues  for  their  child's 


asthma.  Individual,  one-time  interviews 
will  be  conducted  with  program 
facilitators  and  school  personnel 
regarding  their  perceptions  of  the 
intervention  program  and  its  impact  on 
the  students.  Two  focus  groups  will  be 
conducted  with  students  post-program 
to  obtain  additional,  in-depth 
information  about  their  perceptions  of 
the  program. 


Respondents 


Students: 

Baseline  

Post-program  

6-month  follow-up 

Focus  group 

Parents: 

Baseline  

6-month  follow-up  , 
Program  facilitators: 

Interview  

Program  sessions 
School  nurses: 

School  profile 

Record  abstraction 

Interview  

Teachers  Interview 

Total 


Numl)er  of 
respondents 


524 

524 

524 

16 

524 
524 

6 
6 

6 

6 

6 

12 


Number  of 
responses/ 
respondent 


1 
1 
1 
1 

1 
1 

1 
12 

1 

87 

1 

1 


Average 
burden/ 
response 
(in  hrs.) 


30/60 

15/60 

30/60 

1 

10/60 
15/60 

40/60 
30k^ 

10/60 
10/60 
40/60 
40/60 


Total 
burden 
(in  hrs.) 


262 

131 

262 

16 

87 
131 

4 
36 

1 
87 

4 
8 


1029 


Dated:  May  13.  2003. 
Thomas  Bartenield, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-12535  Filed  5-19-03;  8:45  am) 

BttJJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinologic  and  iMetabolic  Drugs 
Advisory  Committee;  Amendment  of 
Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  an  amendment  to 
the  notice  of  the  meeting  of  the 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
May  6,  2003  (68  FR  24003).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  Agenda  portion  of  the 
document.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Domette  Spell-LeSane,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 


Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane,  rm.  1093),  Rockville,  MD 
20857,  301-827-7001,  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-^43-0572  in  the 
Washington,  DC  area),  code  12536. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  6,  2003  (68  FR 
24003),  FDA  announced  that  a  meeting 
of  the  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee  would  be 
held  on  June  10.  2003.  On  page  24003, 
in  the  third  colimin,  the  Agenda  portion 
of  the  meeting  is  amended  to  read  as 
follows: 

Agenda:  The  committee  will  discuss 
supplemental  new  drug  application 
(sNDA)  19-604/8-033  HUMATROPE 
(somatropin  recombinant 
deoxyribonucleic  acid  (rDNA)  origin) 
for  injection),  Eli  Lilly  and  Co.,  for  the 
proposed  indication  of  treatment  of 
nongrowth  hormone  deficiency  short 
stature. 

The  notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  app.  2)  and  21  CFR  part 
14,  relating  to  advisory  committees. 


Dated:  May  13,  2003. 

Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-12544  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ot>stetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  the  Committee:  Obstetrics 
and  Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jime  9,  2003,  from  12:30  p.m. 
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to  3  p.m.  and  Jime  10,  2003,  from  8:30 
a.m.  to  4:30  p.m. 

Location:  Hilton  DC  North— 
Gaithersburg,  Salons  A,  B,  and  C,  620 
Perry  Pkwy.,  Gaithersburg,  MD. 

Contact:  Joyce  M.  Whang,  Center  for 
Devices  and  Radiological  Health  (HF2^ 
470),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-1180,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  cpde  12524. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  9,  2003,  the 
committee  will  hear  a  presentation  on 
post-approval  studies  and  adverse 
events  related  to  an  intrapartum  fetal 
pulse  oximeter.  On  June  10,  2003,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  for  an 
endometrial  ablation  device. 
Background  information,  including  the 
agenda  and  questions  for  the  committee, 
wiU  be  available  to  the  public  1 
business  day  before  the  meeting  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
panelmtg.html.  Material  for  the  June  9, 
2003,  session  will  be  posted  on  June  6, 
2003.  Material  for  the  June  10,  2003, 
session  will  be  posted  on  Jime  9,  2003. 

Procedure:  On  Jvuie  9,  2003,  from  2:30 
p.m.  to  5  p.m.  and  on  Jime  10,  2003, 
from  8:30  a.m.  to  4:30  p.m.,  the  meeting 
is  open  to  the  public^  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  30,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  3 
p.m.  and  4  p.m.  on  June  9,  2003,  and 
between  approximately  8:45  a.m.  and 
9:15  a.m.  and  3  p.m.  and  3:30  p.m.  on 
June  10,  2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  30,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
June  9,  2003,  from  12:30  p.m.  to  2:30 
p.m.,  the  meeting  will  be  closed  to 
pennit  discussion  and  review  of  trade 
secret  and/or  confidential  commercial 
information  (5  U.S.C.  552b(c)(4)) 
presented  by  a  sponsor. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agraicy  is  not  responsible  for  providing 
access  to  electrical  outlets. 


FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconunodate  persons  v/ith  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams,  Conference  Management 
Staff,  at  301-594-1283,  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  13,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-12678  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0674] 

Guidance  for  Industry  on  INDs  for 
Phase  2  and  Phase  3  Studies; 
Chemistry,  Manufacturing,  and 
Controls  Information;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industiy 
entitled  "INDs  for  Phase  2  and  Phase  3 
Studies;  Chemistry,  Manufacturing,  and 
Controls  Information."  This  guidance  is 
intended  to  provide  recommendations 
to  sponsors  of  investigational  new  drug 
applications  (INDs)  on  the  chemistry, 
manufacturing,  and  controls 
documentation  (CMC),  including 
microbiology  documentation,  that 
should  be  submitted  for  phase  2  and  3 
studies  conducted  under  INDs.  The 
guidance  applies  to  human  drugs  (as 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act).  The  guidance  does  not 
apply  to  botanical  drug  products, 
protein  drugs  derived  from  natural 
sources  or  produced  by  the  use  of 
biotechnology,  or  other  biologies. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 


office  in  processing  your  requests. 
Submit  vmttcn  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hoiberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-800), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,         \ 
301-827-5918. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  .availability  of 
a  guidance  for  industry. entitled  "INDs 
for  Phase  2  and  Phase  3  Studies; 
Chemistry,  Manufacturing,  and  Controls 
Information."  The  guidance  is  intended 
to:  (1)  Ensure  that  sufficient  data  will  be 
submitted  to  the  agency  to  assess  from 
the  CMC  perspective  the  safety  and 
quality  of  the  proposed  clinical  studies; 
(2)  expedite  the  entry  of  new  drugs  into 
the  marketplace  by  clarifying  the  type, 
extent,  and  reporting  of  CMC 
information  for  phase  2  and  3  studies; 
and  (3)  facilitate  drug  discovery  and 
development. 

'    In  the  Federal  Register  of  April  21 , 
1999  (64  FR  19543),  FDA  announced  the 
availability  of  a  draft  version  of  this 
guidance  entided  "INDs  for  Phase  2  and 
3  Studies  of  Drugs,  Including  Specified 
Therapeutic  Biotechnology-Derived 
Products;  Chemistry,  Manufacturing, 
and  Controls  Content  and  Format."  The 
April  1999  guidance  gave  interested 
persons  an  opportunity  to  submit 
conmients  through  July  20,  1999.  All 
comments  received  during  the  conunent 
period  have  been  carefully  reviewed 
and,  where  appropriate,  incorporated  in 
the  guidance.  The  format  of  the 
guidance  has  been  reorganized  to 
include  the  relevant  headings  and  to 
follow  the  order  recommended  for  an 
application  submitted  in  the  "Common 
Technical  Document:  Quality"  format 
(see  the  Quality  section  of  the  guidance 
entitled  "M4  Organization  of  the 
Common  Technical  Document  for  the 
Registration  of  Pharmaceuticals  for 
Human  Use"  that  FDA  announced  in 
the  Federal  Register  on  October  16, 
2001  (66  FR  52634)).  Additional 
information  has  been  included  to 
explain  the  difference  between  CMC ' 
safety  information,  which  should  be 
submitted  in  an  information 
amendment,  and  corroborating 
information  that  can  be  submitted  in  an 
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annual  report.  As  a  result  of  the  public 
comments  and  editorial  changes,  the 
guidance  is  clearer  and  more  concise 
than  the  draft  version.  Furthermore,  the 
scope  of  the  guidance  has  been  changed 
to  exclude  proteins  and  biologies.  The 
agency  is  considering  developing  a 
separate  guidance  on  INDs  for  these 
types  of  drugs. 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Actjof  1995  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
this  guidance  were  approved  under 
OMB  Control  No.  0910-0014. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  CMC  content  and 
format  of  INDs  for  phase  2  and  3  studies 
of  certain  drugs.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance.  Submit  a 
single  copy  of  electronic  comments  or 
two  paper  copies  of  any  mailed 
comments,  except  that  individuals  may 
submit  one  paper  copy.  Comments  are 
to  be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
docmnent.  The  guidance  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  docimient  at  either  http:/ 
/www. fda.gov/cder/guidance/index.htm 
or  http://wrww.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  May  13,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policv. 

[FR  Doc.  03-12545  Filed  5-19-03;  8:45  am) 

HLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heaittt  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  the  opportunity  for  public  comment 
on  proposed  data  collection  projects 
(section  3506  (c)(2)(A)  of  Title  44, 
United  States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  siunmaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnmients,  call  the  HRSA  Reports 
Clearance  Officer  at  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  and  Minority 
AIDS  Initiative  (MAI)  Survey:  New 

The  purpose  of  the  Ryan  White  CARE 
Act  is  to  provide  emergency  assistance 
to  localities  that  are  disproportionately 
affected  by  the  human 
immunodeficiency  virus  (HIV)  epidemic 
and  to  make  financial  assistance 
available  for  the  development, 
organization,  coordination,  and 
operation  of  more  effective  and  cost- 
efficient  systems  for  the  delivery  of 
essential  services  to  persons  with  HIV 
disease.  The  CARE  Act  also  provides 
grants  to  States,  eligible  metropolitcm 
areas,  community-based  programs,  and 
early  intervention  programs  for  the 
delivery  of  services  to  individuals  and 
families  with  HIV  infection. 

The  HRSA's  HTV/AIDS  Bureau  (HAB) 
administers  Titles  I,  II,  ID,  and  IV  of  the 
Ryan  White  CARE  Act  of  1990,  as 
amended  by  the  Ryan  White  CARE  Act 


Amendments  of  1996  and  2000 
(codified  under  Title  XXVI  of  the  Public 
Health  Service  Act). 

In  1998,  President  Clinton  declared 
that  HIV  was  a  severe  and  ongoing 
health  crisis  among  racial/ethnic 
minority  communities.  In  response  to 
the  President's  declaration,  in  fiscal  year 
1999  the  Congressional  Black  Caucus 
(CBC)  aimoimced  funding  of  a  new 
initiative  to  address  the 
disproportionate  impact  of  HIV  on 
Aft^ican-American  and  Hispanic 
communities.  Since  1999,  the  initial 
CBC  initiative  has  been  broadened  to 
address  the  HIV  epidemic  in  other  racial 
and  ethnic  minority  communities. 
Currently,  the  HRSA,  the  Centers  for 
Disease  Control  and  Prevention,  the 
National  Institutes  of  Health,  the  Office 
of  Public  Health  and  Sciences'  Office  of 
Minority  Health,  the  Indian  Health 
Service,  and  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
allocate  MAI  funds.  Direct  service 
providers  receiving  MAI  funds  through 
HAB  include  organizations  whose  board 
of  directors  and/or  direct  service 
employees  are  racial/ethnic  minorities, 
as  well  as  organizations  whose  mission 
is  focused  on  providing  care  to  racial/ 
ethnic  minority  populations. 

The  Fax  Consultation  Form  for 
Minority  Providers  and  Providers 
Receiving  MAI  Funds  is  designed  to 
collect  information  from  (1)  service 
providers  receiving  MAI  funds  and  (2) 
service  providers  funded  by  the  Ryan 
White  CARE  Act  whose  board  members 
or  direct  service  staff  are  predominantly 
racial/ethnic  minority  members. 

The  Fax  Consultation  Form  will 
address  several  over-arching  questions 
including:  (1)  Have  the  MAI  funds 
increased  the  number  of  persons  served 
and  the  type  and  availability  of  services 
provided  in  communities  of  color;  (2) 
have  the  MAI  funds  increased  the 
capacity  of  minority  and  other  CARE 
Act  service  providers  to  provide  care 
and  services  in  communities  of  color; 
(3)  what  has  been  the  impact  of  MAI 
funded  training,  technical  assistance 
(TA),  and  capacity  building  of  minority 
and  other  organizations;  and  (4)  what 
administrative  impact  have  MAI  funds 
had  on  CARE  Act  programs? 
Information  obtained  from  the  Fax 
Consultation  Form  for  Minority 
Providers  and  Providers  Receiving  MAI 
Funds  will  be  used  to  address  the  over- 
arching questions,  plan  new  technical 
assistance  and  capacity  development 
activities,  and  inform  HAB  policies  and 
program  management. 

The  Fax  Consultation  Form  for 
Minority  Providers  and  Providers 
Receiving  MAI  Funds  will  be 
transmitted  by  facsimile  to  service 
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providers  who  meet  the  criteria  for 
participating  in  the  survey.  Responding 
service  providers  will  retiun  their 
completed  forms  by  the  United  States 
Postal  Service,  an  Internet  web-based 
response  form,  or  by  facsimile.  The  form 
will  be  designed  to  include  check  box 
responses  and  open-ended  questions. 
The  form  will  not  require  additional 


data  to  be  collected  or  analyzed  by  the 
responding  provider.  The  form  will  take 
no  longer  than  20  minutes  to  complete. 
The  form  will  include  questions 
regarding  facilitators  and  barriers  to 
CARE  Act  and  MAI  funding,  training 
and  technical  assistance  needs,  ways  in 
which  the  number  of  minority  service 
providers  engaged  in  HfV  care  might  be 


increased,  new  and  expanded  activities 
funded  by  MAI,  extent  to  which  MAI 
funds  have  met  the  needs  of  racial/ 
ethnic  commimities,  the  impact  of  MAI 
funds  on  the  administration  activities, 
and  methods  used  to  track  MAI  funds. 

The  estimated  response  burden  for 
service  providers  is  as  follows: 


Estimated  numt>er  of  provider  respondents 


Estimated 

responses 

per  provider 


Estimated 

minutes  per 

response 


Estimated 
total  min- 
utes burden 


Estimated 

total  hour 

txjrden 


1,500 


1 


20 


30,000 


500 


Send  conunents  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  14-^5,  Parklavvm  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  day  of  this  notice. 

Dated:  May  13,  2003. 
Jane  M.  Harrisoii, 

Director,  Division  of  Policy  Review  and 
Coordination. 
[FHDoc.  03-12546  Filed  5-19-^3;  8:45  am] 

BIUMG  CODE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

[OMB  Jra925-0479] 

Proposed  collection;  Comment 
Request;  Evaluation  of  the  NiDCD 
Partnership  Program 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3507(a)(1)(D)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 


(NIDCD),  the  National  Institutes  of 
Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Collection 

Title:  Evaluation  of  the  NIDCD 
Partnership  Program. 

Type  of  Information  Collection 
Request:  Extension. 

Need  and  Use  of  Information 
Collection:  The  NIDCD  was  established 
to  support  biomedical  and  behavioral 
research  and  research  training  in 
hearing,  smell,  balance,  taste,  voice, 
speech  and  language.  Although 
minorities  and  women  will  dominate 
the  work  force  within  the  next  decade, 
both  groups  are  under  represented  in 
the  science  and  health  professional 
field.  Because  of  this  concern,  the 
NIDCD,  with  assistance  from  the  Office 
of  Research  on  Minority  Health, 
established  the  Partnership  Program  in 
1994  to  increase  the  number  of  minority 
scientists  and  health  care  professionals 
doing  research  on  communication  and 
conmiunication  disorders.  The  proposed 
survey  will  yield  data  about:  (1)  Reasons 


for  participation  in  the  program;  (2) 
satisfaction  of  participants  with  the 
program  and  (3)  how  participation  in 
the  program  has  lead  to  the  pursuit  of 
a  career  in  the  health  field.  This  survey 
will  track  the  Partnership  Program's 
success  at  increasing  the  number  of 
women  and  minorities  who  are 
scientists. 

Frequency  of  Response:  One. 

Affected  Public:  Individuals. 

Type  of  Respondent :Partnership 
Program  Participants  and  Applicants. 
The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
51; 

Estimated  Number  of  Responses  per 
Respondent:  1 ; 

Avemge  Burden  Hours  Per  Response: 
30;  and  Estimated  Total  Aimual  Burden 
Hours  Requested:  18. 

The  aimualized  cost  to  respondents  is 
estimated  at:  $288.  There  are  no  Capital 
Costs  to  report.  There  are  no  Operating 
or  Maintenance  Costs  to  report. 

(Note:  The  following  table  is  acceptable  for 
the  Respondent  and  Burden  Estimate 
Information,  if  appropriate,  instead  of  the 
text  as  shown  above.) 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Estimated  total 

annual  burden 

hours 

requested 


New  program  participants 
Past  program  participants 
Program  applicants  

1  Total 


7 
14 
30 


.30 
.30 
.25 


3.5 

7 
7.5 


51 


18 


Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  fulfillment 
of  the  NIDCD  mission,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 


estimate  of  the  burden  of  the  proposed 
data  collection,  including  the  variety  of 
the  methodology;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
data  collection  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  appropriate  use  of  automated 


collection  techniques  and  information 
technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  B\|dget,  Office  of 
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Regiilatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Mrs. 
Kay  C.  Johnson-Graham,  EEO  Officer, 
Office  of  Equal  Employment 
Opportunity,  NIDCD,  NIH,  Building  31, 
Room  3C08,  31  Center  Drive,  Bethesda, 
MD  20892,  or  gall  non-toll-free  number 
301-402-6415  or  E-mail  your  request, 
including  your  address  to: 
kay    iohnson@ms.nidcd.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  May  15,  2003. 

W.  David  Kerr, 

Executive  Officer,  NIDCD,  National  Institutes 
ofHealth. 

[FR  Doc.  03-12662  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Ethical  Problems 
Encountered  by  Registered  Nurses 
and  Social  Workers:  implications  for 
Job  Satisfaction  and  Retention 

summary:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collected  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  January  16,  2003,  page  2341 
and  allowed  60  days  for  public 
comment.  Public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  The  Ethical  Problems 
Encountered  by  Nurses  and  Social 
Workers:  Implications  for  Job 
Satisfaction  and  Retention. 

Type  of  Information  Collection 
Request:  New. 


Need  and  Use  of  Information 
Collected:  The  purposes  of  the  study  are 

(1)  To  identify  common  ethical 
problems  experienced  by  nurses  and 
social  workers  in  health  care  settings; 

(2)  to  identify  the  relationships  between 
selected  individual  and  organizational 
factors  and  perceptions  of  ethics  stress, 
job  satisfaction,  and  retention;  and  (3)  to 
identify  the  availability  of  ethics 
support  services.  The  findings  will 
provide  valuable  information 
concerning:  (1)  The  extent  to  which 
ethical  problems  and  stress  are 
contributing  to  a  shortage  of  health  care 
providers;  (2)  the  importance  of  ethics 
related  content  in  nurses'  and  social 
workers'  education;  and  (3)  the 
importance  of  ethics  support  services. 

Frequency  of  Response:  Once. 

Affected  Public:  Individuals; 
Academic  Institutions;  Business  or  for- 
profit;  Not-for-profit  organizations. 

Type  of  Respondents:  Registered 
Nurses  and  Social  Workers.  The  annual 
reporting  burden  is  as  follows: 

Estimated  Number  of  Respondents: 
3000; 

Estimated  Number  of  Responses  per 
Respondent:  1; 

Average  Burden  Hours  Per  Response: 
.33;  and 

Estimated  Total  Annual  Burden 
Hours  Requested:  990. 

The  annualized  cost  to  respondents  is 
estimated  at:  $75,000.  There  are  not 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  tfuilding,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Connie 
Ulrich,  RN,  PhD.,  Principal  Investigator, 
Department  of  Clinical  Bioethics, 
Warrent  G.  Magnuson  Clinical  Center. 
Building  10,  Room  iCllB,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
(301)  451-8338  or  E-mail  your  request, 
including  your  address  to 
culrich@cc.nih  .gov. 

Requested  for  Comments:  Written 
comments  and/ or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 


information  will  have  practical  utUity; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  May  12,  2003. 
David  K.  Henderson 

Deputy  Director,  Warrent  G.  Magnuson 

Clinical  Center,  National  Institutes  ofHealth. 

Ezekiel  J.  Emanual 

Director,  Department  of  Clinical  Bioethics, 

Warren  G.  Magnuson  Clinical  Center, 

National  Institutes  ofHealth. 

[PR  Doc.  03-12663  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationallnstltutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Coimcil. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Dote.  June  11-12,  2003. 

Open:  June  11,  2003,  8:30  a.m.  to  1:30  p.m. 

Agenda:  To  present  the  Director's  Report 
and  other  scientific  presentations. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Closed:  June  12,  2003,  9:45  a.m.  to  10:15 
a.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Open:  June  12,  2003, 10:15  a.m.  to  12:00 

P-4- 

Agenda:  Continuation  of  the  Director's 
Report  and  other  scientific  presentations. 

Place:  National  Institutes  ofHealth, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  (301)- 
594-8834,  hammond@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  Diabetes,  Endocrinology,  and 
Metabolic  Diseases  Subcommittee. 

Do/e:June  11-12,2003. 

Open:  June  11,  2003, 1:30  p.m.  to  4:00  p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  ofHealth, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Glpsed:  June  11,  2003,  4:00  p.m.  to  5:30 
p.ijj 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  ofHealth, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Closed:  June  12,  2003,  8  a.m.  to  8:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Open:  June  12.  2003,  8:30  a.m.  to  9:30  a.m. 

Agenda:  Continuation  of  the  review  of  the 
Division's  scientific  and  planning  activities. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  715,      '^ 
MSC  5452,  Bethesda,  MD  20892-5452.  (301) 
59^-8834,  hammondi@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digpstive  and  Kidney  Diseases  Advisory 


Council,  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Z>ate;June  11-12,  2003. 

Open:  June  11,  2003, 1:30  p.m.  to  3  p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  D,  Bethesda,  MD  20892. 

Closed:  June  11,  2003,  3:15  p.m.  to  5:15 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  D,  Bethesda,  MD  20892. 

Open:  June  12,  2003,  8  a.m.  to  9:30  a.m. 

Agenda:  Continuation  of  the  review  the 
Division's  scientific  and  planning  activities. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  D,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  715, 
MSC  5452,  Bethesda,  MD  20892-5452.  (301) 
594—8834,  hammondr@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Kidney,  Urologic,  and  Hematologic 
Diseases  Subcommittee. 

Date:  June  11-12,  2003. 

Open:  June  11,  2003, 1:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  F1/F2,  Bethesda,  MD 
20892. 

Closed:  June  12,  2003,  8  a.m.  to  9:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  F1/F2.  Bethesda,  MD 
20892. 

Contact  Person:  Robert  D.  Hammond,  PhD. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  (301) 
594-8834,  hammondi@extra.niddk.nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page:  http:// 
www.niddk.nih.gov/fund/divisions/DEA/ 
Council/coundesc.htm.,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  May  13,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-12656  Filed  5-19-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Dofe;  June  12,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Arthur  L.  Zachary,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
ofHealth,  Natcher  Building,  Room  3AN-18. 
Bethesda,  MD  20892,  (301)  594-2886, 
zacharya@nigms.nih.gov.  ' 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93^21,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  May  13,  2003. 
La  Verne  Y.  Springfield, 

Director,  Office  of  Federal  Advisory     ■ 

Committee  Policy. 

(FR  Doc,  03-12657  Filed  5-19-03:  8:45  am] 

BILUNQ  CODE  414O-01-M 


27572 


Federal  Register/ Vol.  68,  No.  97 /Tuesday,  May  20,  2003 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  IQl^)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidenticd  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Activin  and  Inhibin 
Signaling  and  Reproduction. 

Dote:  lune  10,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  5B01,  Rockville,  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.  Room  5E03,  Bethesda,  MD 
20892,  301-135-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  May  13,  2003. 
LaVerae  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12658  Filed  5-19-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of.the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  seat  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  property. 

Name  of  Committee:  National  Institute  of 
General  Sciences  Initial  Review  Group, 
Biomedical  Research  and  Research  Training 
Reviaw  Subcommittee  A. 

Date;  June  11,2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Carole  H.  Latker,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1 AS-13, 
Bethesda,  MD  20892,  (301)  594-2848, 
latkerc@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  May  13,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-12659  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  ICP- 
3  AIDS  International  Collaborative  Programs. 

Date:  June  2-3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion.  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Hilary  Sigmon,  PhD,  RN, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive  2,  RM  5216, 
MSC  7852,  Bethesda,  MD  20892,  (301)  594- 
6377.  sigmonh@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group.  Pathology 
A  Study  Section. 

Date:  June  3-4.  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Larry  Pinkus,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Pathology  B  Study 
Section. 

Date:  June  3-6,  2003. 

Time:  6  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington,  DC 
20007. 

Contact  Person:  Martin  L.  Padarathsingh. 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
ELB(30)I;RR-03-002:  NCRR  Shared 
Instrumentation  Grant. 

Date:  June  4-5.  2003.   . 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Cetiter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4126, 
MSC  7802,  Bethesda,  MD  20892-7802,  (301) 
435-1777,  friedj@csr.nih.gov. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  1. 

Date:  June  5-6,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW.,  Washington,  DC  20009. 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251.  bannerc@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Aging, 
Neuroimaging  and  Cognition. 

Date:  June  5.  2003. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dana  Plude,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Bethesda,  MD 
20892,  (301)  435-1856,  pluded@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306;  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  May  13,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12660  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4140-01-M 

— f— ^^^^^^^^^^^^^^■—  ^^^^— ^^^ 

1 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEiMA-1466-DR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1466-DR),  dated  May  12,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
12,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  May  5,  2003,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  fi'om  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Direct  Fedefal 
Assistance  is  authorized.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
direct  Federal  assistance,  Hazard  Mitigation, 
and  the  Other  Needs  Assistance  under 
section  408  of  the  Stafford  Act  will  be  limited 
to  75  percent  of  the  total  eligible  costs 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  imder  Executive 
Order  12148,  as  amended,  Cracia 
Szczech,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
decleired  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bibb,  Blount.  Calhoun.  Cullman.  DeKalb, 
Etowah,  Jackson,  Jefferson,  Madison, 
Marshall,  Morgan,  Shelby,  St.  Clair, 
Talladega.  Tuscaloosa,  and  Walker  Counties 
for  Individual  Assistance. 

DeKalb,  Jackson.  Limestone,  and  Madison 
Counties  for  Public  Assisteince. 

All  counties  within  the  State  of 
Alabama  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 


Assistance;  83.558.  Individual  and  ^ 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations;' 
83.560.  Individual  and  Household  Program- 
Other  Needs;  83.544.  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  BrowD, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-12587  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1466-DR] 

Alabama;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Alabama,  (FEMA-1466-DR), 
dated  May  12,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  May  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Alabama  is  hereby  amended  to 
include  the  following  areas  eimong  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  12,  2003: 

Barbour,  Bullock.  Chambers,  Cherokee,  Clay, 

Cleburne.  Colbert.  Coosa.  Lauderdale. 

Lawrence,  Lee,  Macon,  Randolph,  Russell. 

and  Tallapoosa  Counties  for  Individual 

Assistance. 
Limestone  County  for  Individual  Assistance 

(already  designated  for  Public  Assistance). 
Jefferson,  Marshall.  St.  Clair,  and  Talladega 

Counties  for  Public  Assistance  (already 

designated  for  Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560.  Individual  and  Household  Program- 
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Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-12588  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  6n8-03-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1462-OR] 

Kansas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas,  (FEMA-1462-DR), 
dated  May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Kansas  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Public  Assistance  program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 

Cherokee,  Crawford,  Labette,  Neosho  and 
Wyandotte  for  Categories  C  through  G 
under  the  Public  Assistance  program 
(already  designated  for  Individual 
Assistance,  debris  removal  (Category  A) 
and  emergency  protective  measures 
(Category  B)  under  the  Public  Assistance 
progreim. 

(The  foUowfing  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (E^JA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 
Response. 

[FR  Doc.  03-12583  Filed  5-19-03;  8:45  am] 

BILUr4G  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1449-OR] 

Federated  States  of  Micronesia; 
Amendment  No.  2  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secimty. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Federated  States  of  Micronesia  (FEMA- 
1449-DR),  dated  January  6,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  May  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Federated  States  of  Micronesia  is  hereby 
amended  to  include  the  Hazard 
Mitigation  Grant  Program  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6,  2003: 

Chuuk,  Kosrae,  Pohnpei  and  Yap  States  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Bro%vn, 

Undersecretary,  Emergency  Preparedness  and 
Response. 

[FR  Doc.  03-12582  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  671 S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1463-DR] 

Missouri;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secm-ity. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri,  (FEMA-1463-DR), 
dated  May  6,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  May  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Missouri  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  6,  2003: 

Bollinger.  Cape  Girardeau,  Franklin, 

Jefferson,  Perry,  Saint  Francois,  Sainte 
Genevieve,  Saint  Louis,  Scott,  Stoddard, 
Washington  Counties  for  Individual 
Assistance. 

Cape  Girardeau  and  Jefferson  Counties  for 
debris  removal  (Cateogry  A)  and 
emergency  protective  measures  (Category 
B)  under  the  Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 

Response. 

[FR  Doc.  03-12584  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1467-OR] 

New  York;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-1467-DR),  dated  May  12,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  May  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emei^ency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
12,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emai^gency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  an  ice  storm  on  April  3-5, 
2003,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under^ 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  New  Yock. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 


piu-suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Marianne 
Jackson,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating-Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Cayuga,  Monroe,  Oneida,  Onondaga,  Ontario, 
Oswego,  Seneca,  and  Wayne  Counties  for  " 
Individual  Assistance. 

Cayuga,  Chenango,  Monroe.  Oneida, 
Onondaga,  Ontario,  Oswego,  Wayne,  and 
Yates  Counties  for  Public  Assistance. 

All  coimties  within  the  State  of  New 
York  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant 
Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  eire  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-12589  Filed  5-19-03;  8:45  am) 
BILUNG  CODE  671ft-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1465-DR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciu-ity. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1465-DR),  dated  May  10,  2003, 
and  related  determinations. 
EFFECTIVE  DATES:  May  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
10,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  severe  storms  and  tornadoes 
on  May  8.  2003.  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B)  under  the  Public 
Assistance  program  in  the  designated  areas, 
and  Hazard  Mitigation  throughout  the  State, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate 
subject  to  completion  of  Preliminary  Damage 
Assessments.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance. 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Secimty,  under  Executive 
Order  12148,  as  amended,  Justin 
DeMello,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Canadian,  Cleveland,  Grady,  Kingfisher, 
Lincoln,  Logan,  McClain,  Oklahoma,  and 
Pottawatomie  Counties  for  Individual 
Assistance. 

Cleveland  and  Oklahoma  Counties  for  debris 
removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  under  the 
Public  Assistance  program. 
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All  counties  within  the  State  of 
Oklahoma  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  F*ublic  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  alftd 
Response. 

iFR  Doc.  03-12586  Filed  5-19-03;  8:45  am] 

BILLING  COOe  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1464-DR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1464-DR),  dated  May  8,  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  May  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
8,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  May  4,  2003,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  1,  therefore,  declare 
that  such  a  majpr  disaster  exists  in  the  State 
of  Tennessee. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Undersecretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended.  Michael  E. 
Bloch,  of  FT!MA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Carroll.  Cheatham,  Chester,  Crockett, 
Dickson,  Dyer.  Gibson,  Hardeman, 
Haywood,  Henderson,  Henry,  Houston, 
Lake,  Lauderdale,  Madison,  Montgomery, 
Obion,  Robertson,  Stewart,  and  Weakley 
Counties  for  Individual  Assistance. 

Dyer,  Madison,  Montgomery,  and  Weakley 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness  and 
Response. 

[FR  Doc.  03-12585  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  6718-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

St.  Catlierine  Creek  National  Wildlife 
Refuge 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  intent  to  prepare  a 
comprehensive  conservation  plan  and 
environmental  assessment  for  St. 
Catherine  Creek  National  Wildlife 
Refuge,  located  in  Adams  Coimty, 
Mississippi. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service, 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare  a 
comprehensive  conservation  plan  and 
environmental  assessment  pursuant  to 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations.  The 
Service  is  furnishing  this  notice  in 
compliance  vdth  the  National  Refuge 
System  Administration  Act  of  1966,  as 
amended  (16  U.S.C.  668dd  et  seq.),  to 
achieve  the  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental  dociunent. 

Special  mailings,  newspaper  articles, 
and  other  media  announcements  will  be 
used  to  inform  the  public  and 
government  and  non-government 
agencies  of  the  opportunities  for  input 
throughout  the  planning  process, 
ADDRESSES:  Address  comments, 
questions,  and  requests  for  more 
information  to  the  following:  Laiua 
King,  Natiu-d  Resource  Planner,  Central 
Mississippi  National  Wildlife  Refuge 
Complex,  728  Yazoo  Refuge  Road, 
Hollandale,  Mississippi  38748; 
Telephone  662-839-2638;  E-Mail 

Laura Kin^fws.gov.  Additional 

information  concerning  this  refuge  may 
be  found  at  the  Service's  Internet  site 
h  ttp  ://www.fws  .gov. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law,  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  comprehensive  conservation 
plan.  The  plan  gmdes  management 
decisions  and  identifies  refuge  goals, 
long-range  objectives,  and  strategies  for 
achieving  refuge  purposes.  The 


planning  process  will  consider  many 
elements  including  wildlife  and  habitat 
management,  public  recreational 
activities,  and  cultiu^J  resource 
protection.  Public  input  into  the 
planning  process  is  essential. 

St.  Catherine  Creek  National  Wildlife 
Refuge  was  established  in  January  1990, 
to  preserve,  improve,  and  create  habitat 
for  waterfowl.  The  refuge  encompasses 
24,125  acres  and  is  located  in  the 
western  section  of  Adams  Coimty  in 
southwest  Mississippi,  7  miles  south  of 
Natchez,  Mississippi.  The  western 
boundary  of  the  refuge  is  the 
Mississippi  River  with  the  eastern 
boundary  following  the  bluffs  and  the 
southern  boundary,  the  Homochitto 
River. 

Authority:  This  notice  is  published  under 
the  authority  of  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997,  Pub.  L. 
105-57. 

Dated:  May  3,  2003. 
J.  Mitch  King, 

Acting  Regional  Director. 

(FR  Doc.  03-12536  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Comprehensive  Conservation  Plans 
for  the  Five  Refuges  in  the  Rhode 
Island  National  Wildlife  Refuge 
Complex 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  final 
comprehensive  conservation  plans 
(CCP)  are  available  for  each  of  the  five 
refuges  in  the  Rhode  Island  National 
Wildlife  Refuge  (NWR)  Complex: 
Trustom  Pond  NWR,  Block  Island  NWR, 
Sachuest  Point  NWR,  Ninigret  NWR, 
and  John  H.  Chafee  NWR  at 
Pettaquamscutt  Cove.  These  CCPs, 
prepared  piursuant  to  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966,  as  amended  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (16  U.S.C.  6688dd  et  seq.), 
and  the  National  Environmental  Policy 
Act  of  1969,  describe  how  the  Service 
intends  to  manage  these  refuges  over  the 
next  15  years. 

ADDRESSES:  Copies  of  the  CCPs  are 
available  on  compact  diskette  or  hard 
copy,  and  can  be  obtained  by  writing: 
Rhode  Island  NWR  Complex.  3769D  Old 
Post  Road,  Charlestown,  Rhode  Island, 
02813,  401-364-9124.  Copies  of  the 


CCPs  c^  also  be  accessed  and 
downloaded  at  the  following  Web  site 
address:  http://northeast.fws.gov/ 
planning. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  Vandemoer,  Refuge  Manager,  at 
the  address  above,  or  Nancy  McGarigal, 
Planning  Team  Leader,  U.S.  Fish  and 
Wildlife  Service,  Northeast  Regional 
Office,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts,  01035,  (413) 
253-8562. 

SUPPLEMENTARY  INFORMATION:  A  CCP  is 
required  by  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966,  as 
amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  (16  U.S.C.  6688dd  et  seq.).  The 
purpose  in  developing  CCPs  is  to 
provide  refuge  managers  writh  a  15-year 
strategy  for  achieving  refuge  piuposes 
and  contributing  toward  the  mission  of 
the  National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportunities  available  to  the  public, 
including  opportimities  for  himting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  These 
CCPs  will  be  reviewed  and  updated  at 
least  every  15  years  in  accordance  with 
the  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
6688dd  et  seq.),  and  the  National 
Environmental  Policy  Act  of  1969. 

Dated:  September  9,  2002. 
Dr.  Mamie  A.  Parker, 

Regional  Director,  U.S.  Fish  and  Wildlife 
Service. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  May  15, 
2003. 

[FR  Doc.  03-12630  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  43ia^S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[AK-962-1410-HY-P;  AA-6649-C,  ALA-2] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 


SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Atxam  Corporation  for  lands 
in  T.  52  S.,  R.  73  W.,  and  T.  53  S.,  R. 
79  W.,  Seward  Meridian,  Alaska, 
located  in  the  vicinity  of  Atka,  Alaska, 
aggregating  approximately  42  acres. 
Notice  of  this  decision  will  also  be 
published  four  times  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  imtil  June  19, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordcmce  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Waldal,  by  phone  at  (907)  271- 
5669,  or  by  e-mail  at 
barbara_  waldal@ak.  bim  .gov. 

Barbara  Opp  Waldal, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  03-12511  Piled  5-19-03;  8:45  am] 

BILUNG  COOE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A-650-01  -1 220-^IG-O64B] 

Closure  Order  for  Motorized  Vehicle 
Use,  Furnace  Creek  Canyon  Road, 
Mono  County,  California 

AGENCY:  Bureau  of  Land  Management, 

United  States  Department  of  the 

Interior. 

ACTION:  Notice  of  vehicle  closiue  in 

Furnace  Creek  Canyon,  White 

Mountains,  Mono  Coimty,  California. 

SUMMARY:  Notice  is  hereby  given  that 
the  route  through  Fiu-nace  Creek  Canyon 
is  closed  to  motorized  vehicle  use. 

Order:  The  public  lands,  located  to 
the  southwest  from  a  point  near  the 
mouth  of  Furnace  Creek  canyon 
approximately  1.25  miles  below  the  U.S. 
Forest  Service  boimdary  and  2.5  miles 
from  HWY  264,  are  closed  to  the  use  of 
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motorized  or  off-road  vehicles.  No 
person  may  use,  drive,  transport,  park, 
let  stand,  or  have  charge  or  control  over 
any  motorized  vehicle  in  the  area 
located  east  of  the  closure  signs  and 
locked  gate.  Exemptions  to  this  order 
may  be  granted  to  law  enforcement  and 
other  emergency  vehicles  in  the  course 
of  official  duties  and  for  other  approved 
administrative  activities  performed  by 
the  Bureau  of  Land  Management  or  U.S. 
Forest  Service.  Exemptions  may  also  be 
granted  to  those  persons  involved  with 
ranching  activities  associated  with  the 
Whitewolf  Crazing  Allotment. 

EFFECTIVE  DATE:  This  closiu-e  became 
effective  Friday,  March  7,  2003.  The 
closure  will  remain  in  effect  unless 
rescinded  by  the  authorizing  official. 
The  permanent  decision  regarding 
motorized  or  off-road  vehicle  use  in 
FiuTiace  Creek  will  be  determined 
through  an  amendment  of  the  California 
Desert  Conservation  Area  Plan,  which  is 
expected  to  occur  by  June  30,  2004. 
BLM  will  implement  the  purposed 
action  soon  aiter  the  effective  closure 
date  of  March  7,  2003  without  prior 
notice  and  opportunity  for  public 
comment  because  of  the  imminent  need 
for  regulatory  authority  to  prevent 
damage  to  wetland  and  riparian 
resources. 

FOR  FURTHER  INFORMATION  CONTACT: 

Field  Office  Manager,  Bureau  of  Land 
Management,  Ridgecrest  Field  Office, 
300  South  Richmond  Road,  Ridgecrest 
CA  93555,  (760)  384-5400. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
has  established  national  standards  for 
the  management  and  protection  of 
riparian  and  wetland  habitat  on  the 
Public  Lands.  Monitoring  conducted 
diuing  November  2002  and  February 
2003  indicates  that  the  Furnace  Creek 
fluvial  system  is  not  meeting  the  BLM's 
standards  for  a  properly  functioning 
riparian  system.  presenUy,  portions  of 
the  Furnace  Creek  drainage  are 
considered  "functional-at  risk". 
Riparian-wetland  cu-eas  are  considered 
"functional-at  risk"  when  an  existing 
soil,  water,  or  vegetation  condition 
makes  them  susceptible  to  degradation. 
Presently,  there  are  seven  locations  in 
Furnace  Creek  where  the  existing 
vehicle  route  crosses  the  stream. 
Significant  erosion  and  sedimentation  of 
the  stream  are  occurring  at  two  stream 
crossings.  Erosion  in  both  locations  is 
contributing  excessive  sediment  to  the 
adjacent  riparian  area,  moreover,  head- 
cutting  is  forming  at  both  locations. 
Head-cuts  are  a  fluvial  geomorphic 
feature  indicative  of  unstable 
conditions.  The  proposed  closure  order 
is  consistent  With  protecting  and 


restoring  Furnace  Creek  to  a  properly 
functioning  riparian  system. 

Bureau  of  Land  Management's 
regulatory  policy  concerning  the  use  of 
off-road  vehicles  on  public  lands  is 
found  in  43  CFR  8341.  Whenever  the 
authorized  officer  determines  that  OHV 
use  will  cause  or  is  causing  considerable 
adverse  effects  on  resources  (soil, 
vegetation,  wildlife  habitat,  cultural, 
historic,  scenic,  recreation,  or  other 
resources),  the  area  must  be 
immediately  closed  to  the  type  of  use 
causing  the  adverse  effects.  The  closure 
must  remain  in  force  only  until  the 
adverse  effects  are  eliminated  and 
measures  to  prevent  their  recurrency 
have  been  implemented  (whichever 
occurs  first).  A  considerable  adverse 
environmental  effect  resulting  from  the 
use  of  off-road  vehicles  is  defined  in  43 
CFR  part  8341  as  any  environmental 
impact  that  causes: 

(a)  Significant  damage  to  cultural  or 
natural  resources,  including  but  not 
limited  to  historic,  archaeological,  soil, 
water,  air,  vegetation,  scenic  values;  or 

(b)  Significant  harassment  of  wildlife 
and/or  significant  disruption  of  wildlife 
habitats;  .  .  .  and  is  irreparable  due  to 
the  impossibility  or  impracticality  of 
performing  corrective  or  remedial 
action. 

Furnace  Creek  canyon  will  remain 
open  for  human  use  that  does  not  entail 
the  use  of  a  motorized  vehicle  within 
the  area  closed  by  this  order.  Maps 
depicting  the  affected  area  are  available 
by  contacting  the  Ridgecrest  Field 
Office,  California  Desert  Conservation 
Area,  Ridgecrest,  CA.  A  gate  will  be 
erected  at  the  closure  points  and  the 
affected  area  will  be  posted  with  public 
notices  and  standard  motorized  vehicle 
closure  signs. 

Authority  for  this  closure  is  found  in  43 
CFR  8364.1.  Violations  of  this  order  may  be 
subject  to  the  penalties  provided  according  to 
43  CFR  8360.0-7. 

Dated:  March  11,  2003. 
Hector  A.  Villalobos, 

Ridgecrest  Field  Manager. 

[FR  Doc.  03-12522  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  4310-A6-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-076-1220-BA] 

Notice  of  Closure  to  Off-highway 
Vehicle  Use 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure  to  off-highway 

vehicle  use. 


SUMMARY:  With  the  publication  of  this 
notice,  all  existing  trails  and  cross- 
country travel  on  certain  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM)  Shoshone  Field 
Office  are  closed  to  off-highway  vehicle 
(OHV)  use.  The  closure  will  remain  in 
effect  until  the  proposed  Resoiu-ce 
Management  Plan  (FY2005)  can 
implement  OHV  designations,  or  imtil 
such  time  as  the  authorized  officer  of 
the  Shoshone  Field  Office  determines 
the  closure  may  be  lifted.  The  closure  is 
in  accordance  with  43  CFR 
9268.3(d)(l){i-iii)  and  43  CFR 
8341.1(f)(4). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kiutz,  Outdoor  Recreation  Planner, 
(208)  732-7296.  BLM  Shoshone  Field 
Office,  400  West  F  Street,  Shoshone,  ID 
83352. 

SUPPLEMENTARY  INFORMATION:  The 
Bleiine  County  Muldoon  Summit  Road 
dips  where  it  passes  through  Bureau  of 
Land  Management  administered  land, 
resulting  in  limited  visibility  for  V4  of  a 
mile  causing  public  safety  issues. 
Within  this  section.  All  Terrain  Vehicles 
(ATV),  motorcycles  and  snowrmobiles 
cross  the  county  road  to  gain 
momentum  to  hill  climb.  These  vehicles 
are  climbing  steep  slopes  resulting  in 
ruts,  vegetation  damage,  noxious  weed 
spread  and  erosion.  The  vertical  trails 
also  cause  visual  scars  for  the 
surrounding  residents  and  communities. 
These  lands  are  also  important  winter 
wildlife  habitat  areas.  This  closure  will 
protect  these  resources  and  reduce  the 
potential  for  further  noxious  weed 
invasion.  Private  landowners  adjacent  to 
the  lands  have  complained  about  the 
resource  damage.  This  closiue  is  in 
response  to  those  complaints. 

The  area  of  closure  includes  BLM 
lands,  specifically  described  wholly  or 
partially: 

Boise  Meridian 

T.  2  N.,  R.  19  E.,  Sec.31.  NV2NWV4  (80 
Acres). 

Detailed  maps  of  the  area  closed  to 
OHV  and  recreational  use  are  available 
at  the  BLM  Shoshone  Field  Office.  400 
West  F  Street.  Shoshone,  ID  83352. 

Dated:  April  3,  2003. 
Rick  VanderVoet, 

Acting  Shoshone  Field  Manager. 

[FR  Doc.  03-12516  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  431(MiG-P 


DEPARTMENT  Or>  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-010-143O-FM;  N-74293] 

Termination  of  Segregation,  Exchange 
N-74293;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  termination  of 

segregation. 

SUMMARY:  This  action  terminates  a 
portion  of  the  segregation  of  the 
Exchange  Proposal  N-74293  initiated  by 
Nevada  Land  and  Resource  Company, 
LLC.  The  land  will  be  opened  to  the 
operation  of  the  public  land  laws, 
including  location  and  entry  imder  the 
mining  laws. 

EFFECTIVE  DATE:  July  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Hankins,  Elko  Field  Office,  3900 
E.  Idaho  St..  Elko,  Nevada  89801,  775- 
753-0200. 

SUPPLEMENTARY  INFORMATION:  On  May  4, 
2001,  the  land  described  below  was 
segregated  as  to  a  proposed  exchange 
with  Nevada  Land  and  Resoiuce 
Company,  LLC.  The  exchange  is  no 
longer  being  pursued  on  the  following 
lands  identified  below. 

The  segregative  effect  is  hereby 
terminated  for  the  following  described 
land: 

Mount  Diablo  Meridian,  Nevada 

T.  33N.,R.  45E., 
Section  24,  All 
Section  26,  All 

"Hie  area  described  contains  1,280.00  acres 
in  Lander  County. 

1.  At  9  a.m.,  on  July  21,  2003,  the  land 
described  above  will  be  opened  to  the 
operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawls,  other 
segjregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  July  21,  2003,  shall  be  considered 
as  simidtaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

2.  At  9  a.m.  on  July  21,  2003,  the  land 
described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawls,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
cmd  time  of  segregation  is  unauthorized. 
Any  such  attempted  appropriation, 
incQuding  attempted  adverse  possession 


under  30  U.S.C.  39  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bvu-eau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuts. 

Dated:  March  31,  2003. 
Helen  Hanldns, 

Elko  Field  Office  Manager. 

[FR  Doc.  03-12514  Filed  5-19-03;  8:45  am] 

BtLUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-10a-1430-ET;  ORE-05564] 

Termination  of  Classification  and 
Opening  Order,  Oregon 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  terminates  a 
Small  Tract  Classification  and  opens 
certain  land  near  Winston,  Oregon,  that 
was  classified  for  small  tract  lease  under 
the  Small  Tract  Act  of  June  1, 1938  (52 
Stat.  609)  as  amended,  to  such  uses  as 
may  be  made  of  Reconveyed  Coos  Bay 
Wagon  Road  Grant  Lands. 

EFFECTIVE  DATE:  May  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diann  Rasmussen.  South  River  Field 
Office.  777  NW..  Garden  Valley  Blvd. 
Roseburg,  Oregon  97470;  541-464-3292. 

SUPPLEMENTARY  INFORMATION: 
Classification  Order  No.  L-10891  dated 
October  7.  1958.  segregated  the  land 
described  below  from  the  public  land 
laws  and  location  and  entry  under  the 
United  States  mining  laws.  The  land 
remained  open  to  the  mineral  leasing 
laws  and  the  Small  Tract  Act  for  which 
a  lease  was  issued.  The  lease  has  since 
expired  and  the  land  restored  to  its 
previous  condition  thereby  making  it 
suitable  for  such  uses  as  may  be  made 
of  Revested  Coos  Bay  Wagon  Road  Grant 
Lands.  Therefore,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  other  segregations  of 
record,  and  piursuant  to  the  regulations 
contained  uinder  43  CFR  2091.7-l(b)(2), 
at  8  a.m.  on  May  20,  2003  land 
classification  nxmiber  L-10891,  dated 
October  7. 1958.  is  hereby  terminated  in 
its  entirety  insofar  as  it  affects  the 
following  described  land: 


Willamette  Meridian.  Oregon 

T.  28S..R.  7W., 

Sec.  15,  that  portion  of  lots  12  and  13 
formerly  described  as  the  south  3  chains  of 
lot  6. 

The  area  described  contains  3  acres, 
more  or  less,  in  Douglas  County. 

All  valid  applications  received  prior 
to  8  a.m.,  on  Jime  19,  2003,  shall  be 
considered  as  simultaneously  filed  at 
that  time. 

Mark  Buckbee, 

Acting  District  Manager. 

[FR  Doc.  03-12513  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1430-EU;  WYW  147166] 

Opening  of  National  Forest  System 
Land;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
temporeiry  segregative  effect  as  to  40.00 
acres  of  National  Forest  System  lands 
which  were  originally  included  in  an 
application  for  exchange  in  the  Teton 
National  Forest. 
EFFECTIVE  DATE:  May  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jimi 
Metzger,  BLM  Wyoming  State  Office. 
5353  Yellowstone  Rd..  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  307-775- 
6250. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2091.3-2(b),  at  9  a.m.  on  May  20.  2003. 
the  following  described  lands  will  be 
relieved  of  the  temporary  segregative 
effect  of  exchange  application  WYW 
147166: 

Sixth  Principal  Meridian,  Wyoming 

T.  39N.,R.  116W., 
sec.  13,  NV2NV2SEV4. 

The  area  described  contains  40.00  acres  in 
•Teton  County. 

At  9  a.m.  on  May  20,  2003,  the  lands 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  vmder  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
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Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994)  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  BLM  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  March  31,  2003. 
Michael  Madrid, 

Chief,  Fluid  Minerals,  Lands,  and  Appraisal. 
[FR  Doc.  03-12512  Filed  5-19-03;  8:45  am) 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-930-1430-ET;  NVN  73931] 

Public  Land  Order  No.  7566; 
Withdrawal  of  Public  Lands  for  the 
Rhyolite  Historic  Site;  Nevada 

agency:  Bureau  of  Land  Management, 

Literior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  277.046 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Biu-eau  of  Land  Management  to 
protect  the  Rhyolite  historic  site.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTIVE  DATE:  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Samuelson,  BLM  Nevada  State 
Office,  PO  Box  12000,  Reno,  Nevada 
89520, 775-861-6532. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994)}. 
but  not  the  mineral  leasing  laws,  to 
protect  the  Rhyolite  Historic  Site: 

Mount  Diablo  Meridian 

T.  12  S.,  R.  46  E., 

Sees.  9, 16,  and  21; 

All  those  certain  lots,  pieces,  or  parcels  of 
land  situate  in  the  County  of  Nye,  State  of 
Nevada,  described  as  follows: 

Parcel  1 :  The  sleeper  lode  mining  claim 
designated  by  the  Surveyor  General  as 
Survey  No.  3156,  embracing  a  portion  of  the 


unsurveyed  public  domain  in  the  Bullfrog 
Mining  District,  Nye  County,  Nevada,  and 
bounded  and  described  in  that  certain  Patent 
recorded  in  Book  395  of  Official  Records, 
Page  317  as  File  No.  89058,  Nye  County 
Nevada  Records,  which  further  stipulated 
that  portion  of  ground  in  said  mining  claim 
which  is  embraced  in  Sang  De  Cristo  lode 
claim  or  Survey  No.  2472  and  also  all  veins, 
lodes  and  ledges  throughout  their  entire 
depth,  the  tops  or  apexes  of  which  lie  inside 
of  such  ground  are  expressly  excepted  and 
excluded  from  said  land. 

Parcel  2:  The  Terry  Mine,  Cyclops  and 
Side  Scope  lode  mining  claims  designated  by 
the  Surveyor  General  as  Survey  No.  2585, 
embracing  a  portion  of  the  unsurveyed  public 
domain  in  the  Bullfrog  Mining  District,  Nye 
County,  Nevada,  and  bounded  and  described 
in  that  certain  Patent  recorded  in  Book  395 
of  Official  Records,  Page  333  as  File  No. 
89062.  Nye  County,  Nevada  Records,  which 
hwther  stipulated  that  all  that  portion  of 
ground  described  in  said  mining  claims 
which  is  embraced  in  Survey  Nos.  2422, 
2457,  and  2583,  the  Trail  Fraction  and  Touch 
'Me  Not  lode  claims,  unsurveyed,  that  portion 
of  Survey  No.  2384  in  conflict  with  survey 
No.  2457  and  also  all  veins,  lodes  and  ledges 
throughout  their  entire  depth,  the  tops  or 
apexes  of  which  lie  inside  of  such  ground  are 
expressly  excepted  and  excluded  from  said 
land. 

Parcel  3:  The  Sang  De  Cristo  lode  mining 
claim  designated  by  the  surveyor  General  as 
Survey  No.  2472,  embracing  a  portion  of  the 
unsurveyed  public  domain  in  the  Bullfrog 
Mining  District,  Nye  County,  Nevada,  and 
bounded  and  described  in  that  certain  Patent 
recorded  in  Book  395  of  Official  Records, 
Page  343  as  File  No.  89064,  Nye  County 
Nevada  Records,  which  further  stipulated 
that  portion  of  ground  in  said  mining  claim 
which  is  embraced  in  mining  claim  or  Survey 
2584,  the  White  Monument  lode  claim 
Survey  No.  2650,  and  also  all  veins,  lodes 
and  ledges  throughout  their  entire  depth,  the 
tops  or  apexes  of  which  lie  inside  of  such 
ground  are  expressly  excepted  and  excluded 
from  said  land. 

Parcel  4:  The  White  Moniunent,  Bonanza 
Fraction  and  Trail  Fraction  lode  mining 
claims  designated  by  the  Surveyor  General  as 
Survey  No.  2650,  embracing  a  portion  of  the 
unsurveyed  public  domain  in  the  Bullfrog 
Mining  District,  Nye  County,  Nevada,  and 
bounded  and  described  in  that  certain  Patent 
recorded  in  Book  17  of  Deeds,  Page  162  as 
File  No.  36763,  Nye  County  Nevada  Records, 
which  further  stipulated  that  portion  of 
ground  in  said  mining  claim  which  is 
embraced  in  mining  claim  or  Survey  No. 
2584,  the  Terry  mine  and  Cyclops  lode 
claims  Survey  No.  2585,  that  portion  of 
survey  No.  2472  in  conflict  with  the  Bonanza 
Fraction  lode  calm  and  also  all  veins,  lodes 
and  ledges  throughout  their  entire  depth,  the 
tops  or  apexes  of  which  lie  inside  of  such 
ground  are  expressly  excepted  and  excluded 
from  said  land. 

Parcel  5:  The  Golden  Sceptre  and  Golden 
Sceptre  No.  2  lode  mining  claims  designated 
by  the  Siuveyor  General  as  Survey  No.  2584, 
embracing  a  portion  of  the  unsurveyed  public 
domain  in  the  Bullfrog  Mining  District,  Nye 
County,  Nevada,  and  bounded  and  described 


in  that  certain  Patent  recorded  in  Book  17  of 
Deeds.  Page  169  as  File  No.  36764,  Nye 
County  Nevada  Records. 

Parcel  6:  The  Gold  Wedge  lode  mining 
claim  designated  by  the  Surveyor  General  as 
Survey  No.  2583,  embracing  a  portion  of  the 
unsurveyed  public  domain  in  the  Bullfrog 
Mining  District,  Nye  County,  Nevada,  and 
bounded  and  described  in  that  certain  Patent 
recorded  in  Book  395  of  Official  Records, 
Page  352  as  File  No.  89065,  Nye  County 
Nevada  Records,  which  further  stipulated 
that  portion  of  ground  in  said  mining  claim 
which  is  embraced  in  mining  claims  or 
Surveys  2457,  2487  and  2488  and  also  all 
veins,  lodes  and  ledges  throughout  their 
entire  depth,  the  tops  or  apexes  of  which  lie 
inside  of  such  ground  are  expressly  excepted 
and  excluded  from  said  land. 

Parcel  7:  The  East  half  (EVz)  of  the 
Northeast  quarter  (NEV*)  of  the  Southwest 
quarter  (SW'A)  of  the  Southeast  quarter 
(SEV4)  of  Section  9,  Township  12  South, 
Range  46  East,  M.D.B.&M.,  according  to  the 
Official  Plat  of  the  surveys  of  said  land  on 
file  in  the  Office  of  the  Bureau  of  Land 
Management. 

Parcel  8:  The  West  half  (WV2)  of  the 
Northwest  quarter  (NWV4)  of  the  Southeast 
quarter  (SEV4)  of  the  Southeast  quarter  (SEV«) 
of  Section  9,  Township  12  South,  Range  46 
East,  M.D.B.&M.,  according  to  the  Official 
Plat  of  the  surveys  of  said  land  on  file  in  the 
Office  of  the  Bureau  of  Land  Management. 

Parcel  9:  Lots  15, 19  and  40  of  Section  9, 
Township  12  South,  Range  46  East. 
M.D.B.&M.,  according  to  the  Official  Plat  of 
the  surveys  of  said  land  on  file  in  the  Office 
of  the  Bureau  of  Land  Management. 

Parcel  10:  Lots  1,  19,  and  20,  and  the 
Northeast  (NEV4)  quarter  of  the  Northeast 
(NEV4)  quarter  of  Section  16,  Township  12 
South,  Range  46  East,  M.D.B.&M.,  according 
to  the  Official  Plat  of  the  surveys  of  said  land 
on  file  in  the  Office  of  the  Bureau  of  Land 
Management. 

Parcel  1 1 :  The  Southwest  quarter  (SWV4)  of 
the  Southwest  quarter  (SW'A)  of  the 
Northeast  quarter  (NE'A)  of  the  Northeast 
quarter  (NEV4),  the  Southeast  quarter  (SE'A) 
of  the  Southeast  quarter  (SEV4)  of  the 
Northwest  quarter  (NWV«)  of  the  Northeast 
quarter  (NEV4),  the  East  half  (EV2)  of  the 
Northeast  quarter  (NEV4)  of  the  Southwest 
quarter  {SWV4)  of  the  Northeast  quarter 
(NEV4),  and  the  West  half  (WV2)  of  the 
Northwest  quarter  (NW'A)  of  the  Southeast 
quarter  (SEV4)  of  the  Northeast  quarter  (NE'A) 
of  Section  21  ,  Township  12  South,  Range  46 
East,  M.D.B.&M.,  according  to  the  Official 
Plat  of  the  surveys  of  said  land  on  file  in  the 
Office  of  the  Bureau  of  Land  Management. 

The  areas  described  aggregate  277.046 
acres  in  Nye  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  imder  lease,  license,  or  permit, 
or  governing  the  disposal  of  the  mineral 
or  vegetative  resources  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  fit)m  the  effective  date  of  this 
order,  unless,  as  a  result  of  a  review 
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conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  April  25,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  03-12601  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-01 0-1 43Q-ET;  UTU  42892] 

Public  Land  Order  No.  7567; 
Revocation  of  Public  Land  Order  No. 
62;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  in  its  entirety  as  to  106.83 
acres  of  public  land  wididrawn  for 
protection  of  manganese  ore  in  support 
of  prosecution  of  World  War  II.  The 
withdrawal  is  no  longer  needed.  The 
land  will  be  opened  to  surface  entry, 
mining,  and  niineral  leasing. 
EFFECTIVE  DATE:  June  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Demille,  BLM  Fillmore  Field 
Office,  35  East  500  North,  Filhnore, 
Utah  84631,  435-743-3127. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  62,  which 
withdrew  land  to  protect  manganese  ore 
in  support  of  prosecution  of  World  War 
II,  is  hereby  revoked  in  its  entirety  as  it 
affects  the  following  described  land: 

Salt  Lake  Meridian 

T.  14S.,R.  11  W., 

Sec.  25,  lots  3,  4,  5,  and  6. 

The  area  described  contains  106.83  acres  in 
)uab  County. 

2.  At  10  a.m.  on  June  19,  2003,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 
19,  2003,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 


received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  June  19,  2003,  the 
land  vdll  be  opened  to  location  and 
entry  imder  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  imder 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
uiider  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  State 
law  governs  acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  25,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

(FR  Doc.  03-12600  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  4310-09-(> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-180-5700-EU;  CACA-43503] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands, 
Amador,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  public  lands  identified 
below  have  been  examined  and  found 
suitable  for  disposal  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  1976  (90  Stat.  2750-51;  43 
U.S.C.  1713,  and  90  Stat.  2^57-58,  43 
U.S.C.  1719),  and  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  at  not  less  than 
appraised  market  value.  The  market 
value  opinion  of  the  approved  appraisal 
is  $5,000.  The  potential  buyer  of  die 
parcel  will  make  application  imder 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21 , 
1976,  to  purchase  the  mineral  estate 
along  with  the  surface. 

Mount  Diablo  Meridian 

T.  6N.,R.  12  E.. 


Sec.  9.  Lot  49 

containing  1.17  acres  more  or  less. 

The  purpose  of  the  proposed  sale  is  to 
dispose  of  a  parcel  of  public  land  that 
is  difficult  and  uneconomic  to  manage 
as  part  of  the  public  lands  of  the  United 
States.  It  is  also  proposed  for  sale  in 
order  to  resolve  a  trespass  of  Isak 
Hansen.  The  proposed  sale  is  consistent 
with  the  Folsom  Field  Office  Sierra 
Plaiming  Area  Management  Framework 
Plan  (July  1988),  and  the  public  interest 
will  be  served  by  offering  the  parcel  for 
sale.  The  parcel  will  be  offered  for  non- 
competitive sale  to  Isak  Hansen,  the 
adjacent  landowner. 

Pursuant  to  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  the  proceeds 
from  the  sale  will  be  deposited  into  a 
Federal  Land  Disposal  Account  and 
used  to  acquire  non-federal  land  within 
the  State  of  California.  The  money  will 
be  used  to  purchase  lands  for  the  BLM, 
National  Park  Service,  Forest  Service,  or 
Fish  and  Wildlife  Service. 

Conveyance  of  the  available  mineral 
interests  would  occur  simultaneously 
with  the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  appUcation  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50.00  non- 
rettimable  filing  fee  for  conveyance  of 
the  available  mineral  interests. 

The  patent,  when  issued,  will  reserve 
the  following:  By  Executive  Order  for 
Power  Site  Reserve  416,  subject  to 
Section  24  of  the  Federal  Power  Act  on 
July  24,  1997.  Reservation  for  ditches 
and  canals 

DATES:  Until  July  7,  2003,  interested 
parties  may  submit  comments 
pertaining  to  this  action.  The  lands  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESSES:  Written  comments 
concerning  the  proposed  sale  should  be 
sent  to  the  Bureau  of  Land  Management, 
Folsom  Field  Office,  63  Natoma  Street, 
Folsom,  California  95630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
land  sale,  including  relevant  planning 
and  environmental  docimientation,  may 
be  obtained  from  the  Folsom  Field 
Office  at  the  above  address.  Telephone 
calls  may  be  directed  to  Jodi  Swaggerty 
at  (916)  985^474. 

SUPPLEMENTARY  INFORMATION:  Objections 
to  the  sale  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposal  will 
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become  the  final  determination  of  the 
Department  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  appropriations  luider 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first.  Pursuant  to  the  application 
to  convey  the  mineral  estate,  the 
mineral  interests  of  the  United  States 
are  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
muling  laws  for  a  period  of  two  years 
from  the  date  of  filing  the  application. 

Dated:  January  17,  2003. 
Howard  K.  Stark, 

Chief,  Branch  of  Lands  Management. 
(FR  Doc.  03-12515  Filed  5-19-03;  8:45  am) 

BtUJNG  COO€  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-680-1430-£S;  CALA  0165216] 

Renewal  of  Airport  Lease  for  ttie  Baker 
Airport,  Baiter,  CA 

AGENCY:  Bureau  of  Land  Management, 

(BLM)  Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  Notice  is  given  that  the 
County  of  San  Bernardino  has  filed  an 
application  to  renew  its  airport  lease 
GALA  0165216  for  a  twenty-year  period. 
The  application  was  filed  pursuant  to 
the  Act  of  May  24,  1928,  as  amended 
and  the  regulations  at  43  CFR  2911.  This 
airport  is  located  on  public  lands  within 
the  California  Desert  District,  Barstow 
Field  Office,  California.  In  accordance 
with  43  CFR  2911.2-3,  a  Notice  of 
Realty  Action  shall  be  issued  for  a  45- 
day  comment  period  from  the  public. 
DATES:  Submit  comments  on  or  before 
July  7,  2003. 

ADDRESSES:  Mail  written  comments  to 
the  BLM,  Attn:  Realty  Section,  2601 
Barstow  Road,  Barstow,  CA,  92311. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Patrovsky,  Barstow  Field  Office 
Manager,  Bureau  of  Land  Management, 
2601  Barstow  Road,  Barstow,  CA  92311; 
or  call  (760)  252-6032. 
SUPPLEMENTARY  INFORMATION:  The 
described  public  lands: 

San  Bernardino  Meridian,  CA 

T.14  N.,  R.  8  E.,  Sec.  24,  W  Vz  NE  '/•  and  SE 
V*. 
Containing  a  total  of  240  acres. 

The  San  Bernardino  County 
Department  of  Airports,  a  Coimty 
government  agency,  has  filed  an 


application  to  renew  the  lease  of  the 
above-described  public  lands.  The  land 
is  located  approximately  65  miles 
northeast  of  Barstow,  CA,  in  the  small 
unincorporated  community  of  Baker, 
CA,  which  is  situated  adjacent  to 
Interstate  15. 

The  Department  of  Airports  proposes 
to  continue  use  of  the  land  for  general 
aviation  public  use  that  supports  the 
needs  of  the  community,  serves  as  an 
emergency  airfield  for  pilots  transiting 
the  area  between  Las  Vegas,  Nevada, 
and  the  southern  coastal  basin  area  of 
Southern  California,  and  provides  a 
vital  public  safety  role  for  law 
enforcement  and  emergency  ambulance 
flights.  Renewal  of  the  lease  will  allow 
these  services  and  needs  to  continue. 

Until  July  7,  2003,  interested  persons 
may  submit  comments,  regarding  the 
proposed  lease  of  the  lands,  to  the  Field 
Manager,  Barstow  Field  Office,  2601 
Barstow  Road,  Barstow,  CA  92311,  (760) 
252-6000.  The  Barstow  Field  Manager 
will  review  any  adverse  comments.  In 
the  absence  of  any  adverse  comments,  a 
lease  may  be  issued  upon  completion  of 
the  45  day  comment  period. 

Dated:  April  8,  2003. 
Duane  Marti, 

Acting  Chief,  Branch  of  Lands  Management. 
[FR  Doc.  03-12521  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4310-4O-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[i(>-077-1430-ES;  IDI-34149] 

Notice  Of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  lands, 
managed  by  the  Biueau  of  Reclamation 
(BOR),  in  Minidoka  County,  Idaho  have 
been  examined  and  found  suitable  for 
classification  for  sale  to  the  City  of 
Rupert,  Idahd  (City),  imder  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  The  City  proposes  to  use 
the  land  for  the  application  of  treated 
waste  water  from  thefr  existing  waste 
water  treatment  plant  by  center  pivot, 
wheel  line  and  hand  line  sprinkler 
irrigation  systems  and  to  allow  farming 
of  the  land  via  agreements  with  local 
fanners. 
T.8S..  R.  24  E..  Boise  Meridian 

section  34:  SV2SE'A,NWV4,SW3'/i, 

section  35:  EVz.SWV*. 


The  area  described  contedns  600  acres, 
"  more  or  less,  in  Minidoka  County,  ID. 

Approximately  100  acres  of  the  parcel 
proposed  for  sale  is  currently  being  used 
for  land  application  and  fanning 
purposes  under  a  lease  from  the  BOR  to 
the  City.  The  City  is  proposing  to  add 
two  additional  pivots  as  well  as  wheel 
lines  and  hand  lines  so  as  to  provide 
approximately  565  acres  of  land 
application/farmed  area  within  the  600 
acre  parcel. 

The  above  described  lands  are  not 
needed  for  Federal  (BOR)  purposes  in 
accordance  with  their  land  use  plaimiag 
and  a  notice  has  been  filed  with  the 
BLM  to  revoke  the  reclamation 
withdrawals  on  these  lands.  The  sale  of 
these  lands  is  consistent  with  the 
Monument  Resource  Management  Plan 
and  would  be  in  the  public  interest. 

The  R  &  PP  Patent,  when  issued,  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  rightof-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Burley  Field  Office  of  the  Bureau  of 
Land  Management,  15  East  200  South, 
Burley,  Idaho. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  or 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  sale  under  the  Recreation  and 
Public  Piuposes  Act  and  leasing  under 
the  mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  sale  of  the 
lands  to  the  Field  Office  Manager, 
Burley  Field  Office,  15  East  200  South, 
Burley,  Idaho  83318. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  application 
of  treated  waste  water.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  futiu«  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 


Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  application  of  freated  waste 
water. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  frt)m  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  March  28,  2003. 
Bemie  lansen, 

Acting  Burley  Field  Office  Manager. 
[FR  Doc.  03-12510  Filed  5-19-Q3;  8:45  am] 

BILUN^  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[|[>-076-1 430-ES-IDI-331 09] 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  ID 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action; 

Recreation  and  Public  Purposes  (R&PP) 

Act  Classification;  Idaho. 

SUMMARY:  The  following  public  lands 
near  the  community  of  Shoshone, 
Lincoln  County,  Idaho  have  been 
examined  and  foimd  suitable  for 
classification  for  lease  or  conveyance  to 
Lincoln  County  Sheriffs  Department, 
Idaho  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Lincoln  County  Sheriffs  Department 
proposes  to  use  the  lands  for  a  public 
shooting  range,  special  weapon  training, 
and  a  building  entry/high-risk  vehicle 
training  area 

Boise  Meridian 

T.  6S.,R.  17  E., 
Sac.  12,  W2NWNW  (porUon  of  Lot  4). 
Containing  20  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  cunent  BLM  land  use 
plaiming  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued, 
will  be  subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 


2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager;  Upper  Snake 
River  District,  1405  Hollipark  Drive, 
Idaho  Falls,  Idaho  83401-2100.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management,  Upper 
Snake  River  District,  Shoshone  Field 
Office,  and  400  West  F  Street. 
Shoshone,  Idaho  83352. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  shooting 
range,  special  weapon  training,  and 
building  entry  and  high-risk  vehicle 
training  area.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  futiu-e  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  plaiming  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  also  submit  comments 
regarding  the  specific  use  proposed  in 
the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  shooting 
range,  special  weapon  training,  and 
building  entry  and  high-risk  vehicle 
training  area. 

The  State  Director  will  review  any 
adverse  comments.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

BLM  Shoshone  Field  Office,  400  West  F 
Street,  Shoshone,  ID  83352. 


Dated:  April  1,  2003. 
James  E.  May, 

District  Manager. 

[FR  Doc.  03-12520  Filed  5-19-03;  8:45  amj 

BILUNG  CODE  4310-GG-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-09&-5700-EU;  IDt-34203;  DBG-03-003] 

Notice  of  Realty  Action,  Sale  of  Public 
Land  in  Owyhee  County,  Idaho; 
Termination  of  Desert  i^nd  Entry  and 
Carey  Act  Classifications  and  Opening 
Order 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  sale  of  public  land 

in  Owyhee  County. 

SUMMARY:  This  notice  terminates  a 
suitable  Desert  Land  Entry  and  Carey 
Act  classification  on  80.00  acres  so  that 
a  portion  of  the  land  can  be  patented 
under  the  Federal  Land  Policy  and 
Management  Act  (Act  of  October  21, 
1976,  as  amended).  The  following- 
described  public  land  has  been 
examined  and  found  suitable  for 
disposal  by  direct  sale  under  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713)  at  not  less  than  the 
appraised  fair  market  value  of  $2,200. 
The  land  will  not  be  offered  for  sale 
tmtil  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Boise  Meridian,  Owyhee  County,  Idaho 

T.  7  S..  R.  6  E.,  section  7:  Lot  6 
Containing  ±  0.96  acres. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals. 

DATES:  On  May  20,  2003  the  Desert  Land 
Entry  and  Carey  Act  classification  on 
the  80  acres  of  public  land  described 
below  will  be  terminated.  Also,  the 
0.96-acre  parcel  described  above  for  sale 
will  be  segregated  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  except  the  sale 
provisions  of  the  Federal  Land  Policy 
and  Management  Act.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  on  February  16,  2004,  whichever 
occurs  first. 

ADDRESSES:  Owyhee  Field  Office  3948 
Development  Avenue,  Boise,  Idaho 
83705-5389. 

FOR  FURTHER  INFORMATION  CONTACT: 
Candi  Miracle,  Realty  Specialist,  at  the 
address  shown  above  or  (208)  384-3455. 
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SUPPLEMENTARY  INFORMATION:  On  April 
10,  1986,  the  following  public  land  was 
classified  as  suitable  for  entry  under  the 
authority  of  the  Desert  Land  Act  of 
March  3,  1877,  as  amended  and 
supplemented  (43  U.S.C.  321  et  seq.) 
and  the  Carey  Act  of  August  18,  1894 
(28  Stat.42),  as  amended  (43  U.S.C.  641 
et  seq.) 

Boise  Meridian,  Owyhee  County,  Idaho 

T.  7  S.,  R.  6  E..  section  7:  WVzSEV*. 
Containing  ±  80.00  acres. 

The  classifications  are  hereby 
terminated  and  the  segregation  for 
Desert  Land  Entry  and  Carey  Act  are 
hereby  terminated. 

This  0.96  acre  parcel  of  land  is  being 
offered  by  direct  sale  to  Susan  H.  Davis 
of  Boise,  Idaho,  based  on  historic  use 
and  value  of  added  improvements.  It 
has  been  determined  that  the  subject 
parcel  contains  no  known  mineral 
values;  therefore,  mineral  interests  will 
be  conveyed  simultaneously. 

Interested  parties  may  submit 
comments  to  the  Owyhee  Field  Office 
Manager  at  the  above  address  until  July 
7,  2003.  The  Owyhee  Field  Manager, 
who  may  vacate  or  modify  this  realty 
action  to  accommodate  any  protests, 
will  review  any  adverse  comments 
received.  If  a  protest  is  not 
accommodated,  the  comments  are 
subject  to  review  of  the  District  Manager 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  April  1,2003. 
Jenna  Whitlock, 

Owyhee  Field  Manager. 

[PR  Doc.  03-12524  Filed  5-19-03;  8:45  am) 

BILLING  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-032-S-1430-EU] 

Realty  Action;  Recreation  and  Public 
Purpose  Act  Classification;  Leelanau 
County,  Ml 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands 
near  the  community  of  Northport  in 
Leelanau  Coimty,  Michigan  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  State  of  Michigan  Department  of 
Natural  Resources,  under  the  provisions 
of  the  Recreation  and  Public  Purposes 


(R&PP)  Act  of  1926,  as  amended  (43 
U.S.C.  869  et  seq.).  Therefore,  in 
accordance  with  section  7  of  the  Act  of 
June  28.  1934,  as  amended  (43  U.S.C. 
315f)  and  EO  6964,  the  following 
described  lands  are  hereby  classified  as 
suitable  for  disposal  under  the 
provisions  of  the  R&PP  Act  of  1926,  as 
amended  (43  U.S.C.  869  et  seq.)  and, 
accordingly,  opened  for  only  that 
purpose. 

Michigan  Meridian 

T.  32  N..  R.  10  W., 

Grand  Traverse  Light  Station 
Reservation,  located  in  Lot  3,  Section  6 
being  more  particularly  described  as: 
Beginning  at  the  intersection  of  sections 

5,  6,  7  and  8,  T.  32  N.,  R.  10  W., 
Thence, 

N.  53°  27'  W.,  34.456  chains,  to  Angle 
Point  #1,  the  place  of  begiiming, 

N.  0°  18'  E.,  12.600  chains,  to  Angle 
Point  #2  on  the  present  shoreline  of 
Lake  Michigan, 
Thence,  with  the  meanders  of  Lake 
Michigan, 

S.  89°  41'  W.,  2.199  chains, 

S.  70°  45'  W.,  3.741  chains, 

N.  82°  22' W.,  4.781  chains. 

S.  80°  33' W.,  2.563  chains, 

S.  19°  35' W.,  5.144  chains, 

S.  9°  47'  E.,  6.241  chains  to  Special 
Meander  Comer, 

S.  89°  42'  E..  13.636  chains  to  Angle 
Point  #1,  the  place  of  begiiming,  as 
shown  on  the  plat  of  survey  for  the 
Grand  Traverse  Light  Station  in  Lot 
3,  Section  6,  accepted  for  the 
Director  on  January  22,  2002. 

The  area  described  contains  16.37 
acres  in  Leelanau  Coimty. 

The  State  of  Michigan,  Department  of 
Natural  Resources  proposes  to  integrate 
the  lands  into  the  existing  Leelanau 
State  Park.  This  action  classifies  the 
lands  identified  above  for  disposal 
through  the  Recreation  and  Public 
Purposes  Act  of  1926  (43  U.S.C.  869  et 
seq.)  to  protect  the  historic  lighthouse, 
lighthouse  related  structures  and  the 
siuTOunding  lands.  The  subject  land  was 
identified  in  the  Michigan  Resource 
Management  Plan  Amendment, 
approved  June  30,  1997,  as  not  needed 
for  Federal  purposes  and  having 
potential  for  disposal  to  protect  the 
historic  structures  and  siurounding 
lands.  Lease  or  conveyance  of  the  land 
for  recreational  and  public  purpose  use 
would  be  in  the  public  interest.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management, 
Milwaukee  Field  Office,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Salvatore,  Realty  Specialist,  Bureau  of 
Land  Management,  Milwaukee  Field 


Office,  310  West  Wisconsin  Avenue, 
Suite  450,  Milwaukee,  Wisconsin 
53203,  (414)  297-4413. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  an  Executive  Order  dated  June  30, 
1851,  a  parcel  of  public  land  totaling 
58.75  acres  was  reserved  for  lighthouse 
purposes  on  the  Leelanau  Peninsula.  In 
accordance  with  Public  Law  827  dated 
March  3, 1931,  a  deed  was  issued  on 
February  15, 1932,  to  the  State  of 
Michigan  for  that  portion  of  the 
lighthouse  reservation  no  longer  needed 
for  lighthouse  piuposes.  The  portion 
conveyed  was  to  be  used  for  public  park 
purposes  and  comprised  approximately 
42.38  acres. 

The  Department  of  Transportation, 
United  States  Coast  Guard,  submitted  a 
Notice  of  Intent  (NOI)  to  relinquish 
custody,  accfountability,  and  control  of 
the  remaining  16.37  acres,  more  or  less. 
The  Bureau  of  Land  Management  has 
reconmiended  that  the  remaining  lands 
be  determined  suitable  for  retiu^n  to 
their  former  status  as  public  lands,  such 
determination  to  be  made  by  the 
Secretary  of  the  Interior  and 
accomplished  by  the  issuance  of  a 
public  land  order  revoking  the 
Executive  Order  as  to  the  remaining 
lands.  A  proposed  public  land  order  for 
this  piu-pose  currently  is  pending  and 
awaiting  action  within  the  Department. 

The  State  of  Michigan  Department  of 
Natural  Resources  has  applied  for  patent 
to  the  land  imder  the  R&PP  Act  of  1926, 
as  an  addition  to  Leelanau  State  Park. 

The  lease/patent  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  of  1926,  as 
amended  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  Valid  existing  rights. 

3.  All  minerals  are  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Terms  and  conditions  identified 
through  the  site  specific  environmental 
analysis. 

5.  Any  other  rights  or  reservations 
that  the  authorized  officer  deems 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  disposal  or  appropriation  under  the 
public  land  laws,  except  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Pxirposes  Act  and  leasing  under 
the  mineral  leasing  laws.  Interested 
parties  may  submit  comments  regarding 


the  proposed  conveyance  or 
classification  of  the  lands  to  the  Field 
Manager,  Milwaukee  Field  Office, 
Bxtfeau  of  Land  Management,  310  West 
Wisconsin  Avenue,  Suite  450, 
Milwaukee,  Wisconsin  53203  until  July 
7,  2003. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  R&PP  Act 
classification,  and  particularly,  whether 
the  land  is  physically  suited  for 
inclusion  in  the  state  park,  whether  the 
use  will  maximize  futiu-e  use  or  uses  of 
the  land,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application,  the  development  plan,  the 
management  plan,  whether  the  BLM 
followed  proper  administrative 
procedm-es  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  inclusion 
in  the  state  park. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  on  July  21,  2003. 

Dated:  April  11,  2003. 
James  W.  Dryden, 

Milwaukee  Field  Manager. 

[PR  Doc.  03-12523  Filed  5-19^3;  8:45  am) 

BILUNG  CODE  4310-PN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-050-1430-ES;  UTU-77200,  UTU-7947(q 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  Act  (R&PP 
Classifications,  Utali 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Sevier  County  near  the  conomunity  of 
Glenwood,  Utah  have  been  examined 
and  foimd  suitable  for  classification  for 
lease  or  conveyance  to  the  Town  of 
Glenwood  for  cemetery  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  eg.): 

Salt  Lake  Meridian 

T.23  S.,  R.2  W. 

Sec.23,  SEV«NWV4SWV4SEV4, 
NEV4SWV4SWV4SEV4, 
SWV4SWV4SWV4SEV4,  and 
SEV4SWV4SWV4SEV4. 


containing  10.00  acres  more  or  less. 

The  following  public  lands  in  a  Piute 
County  near  the  commimity  of 
Marysvale,  Utah  has  been  examined  and 
foimd  suitable  for  classification  for  lease 
or  conveyance  to  the  Towm  of  Marysvale 
for  city  park  purposes  under  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.): 

Salt  Lake  Meridian 

T.  27  S..  R.  4  W. 
Sec.  35,  lot  3. 
containing  5.15  acres  more  or  less. 

The  existing  amended  Mountain 
Valley  Management  Framework  Plan 
(MFP)  allows  for  these  types  of  actions 
under  the  Recreation  and  Public 
Purposes  Act.  The  proposed  actions  are 
in  conformance  with  the  land  use  plan. 
Because  of  the  resource  values,  public 
values  and  objectives  involved,  the 
public  interest  may  well  be  served  by 
making  these  public  lands  available 
under  the  R&PP  Act.  An  environmental 
assessment  will  be  prepared  by  an 
interdisciplinary  team  to  analyze  the 
impacts  of  these  proposals  and 
alternatives. 

The  lease  or  conveyance  of  the  lands, 
when  issued  will  be  subject  to  the 
following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  die 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensiu°e  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  available  at  the  office  of  the 
Bureau  of  Land  Management,  150  East 
900  North,  Richfield,  Utah,  84701. 

On  May  20,  2003  the  public  lands 
described  above  are  segregated  from  all 
other  forms  of  appropriation  imder  the 
public  land  laws,  including  the  general 
mining  laws,  the  mineral  leasing  laws 
and  the  Materials  Act  of  1947,  except  for 
lease  or  conveyance  under  the 
Recreation  and  Public  Purposes  Act. 
DATES:  Interested  persons  may  submit 
comments  regarding  the  proposed 
classifications  and  lease/conveyance  of 
the  laifds  to  the  Bureau  of  Land 
Management  Richfield  Field  Manager, 
Richfield  Field  Office,  150  East  900 


North,  Richfield,  Utah  84701  until  July 
7,  2003. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  public  lands  for  the 
proposed  uses.  Conunents  on  the 
classifications  are  restricted  to  whether 
the  lands  are  physically  suited  for  the 
proposed  uses,  whether  the  uses  will 
maximize  the  future  use  or  uses  of  the 
lands,  whether  the  uses  are  consistent 
with  local  planning  and  zoning,  or  if  the 
uses  are  consistent  with  State  and 
Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  uses  proposed  in  the 
applications  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  purposes  proposed.  Conunents, 
including  names  and  addresses  of 
respondents  will  be  available  for  public 
review  at  the  BLM  Richfield  Field  Office 
and  may  be  published  as  part  of  the 
Environmental  Assessment  and  other 
related  documents.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
yom-  name  or  street  address  from  public 
review  and  disclosing  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  request.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entity. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  on 
July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
R&PP  leases  or  conveyances  may  be 
obtained  from  the  Richfield  Field  Office 
at  the  above  address.  Telephone  call 
may  be  directed  to  Kay  Erickson  at  (435) 
896-1500. 

Dated:  March  31.  2003. 
Aden  Seidlitz, 
Field  Manager. 

[PR  Doc.  03-12518  Filed  5-19-03;  8:45  am) 
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DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 

[UT-050-1 430-UTU-79468] 

Realty  Action  Notice 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Sevier  County,  Utah,  have  been 
examined  and  found  suitable  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value  of 
$167,000.  Salt  Lake  Meridian,  Utah.  T. 
22  S.,  R.  1  W.  Section  1,  Lots  1  thru  4 
and  SV2NV2,  NV2SWV4,  SWV4SWV4, 
containing  440.85  acres.  Authority  for 
the  sale  is  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA).  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
sale  of  the  lands  to  the  Field  Manager, 
Richfield  Field  Office  at  the  address 
shown  below.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Comments  on  the  proposed 
sale  should  be  sent  to  Aden  Seidlitz, 
Field  Manager,  Richfield  Field  Office, 
150  East  900  North,  Richfield,  Utah 
84701.  Comments,  including  names  and 
addresses  of  respondents  will  be 
available  for  public  review  at  the  Bureau 
of  Land  Management,  Richfield  Field 
Office  and  will  be  subject  to  disclosure 
imder  the  Freedom  of  Information  Act 
(FOLA).  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
have  your  name  or  street  address  from 
public  review  and  disclosure  under  the 
FOIA,  you  must  state  this  prominently 
at  the  beginning  of  your  written 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  firom  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATKDN  CONTACT: 
Aden  Seidlitz,  Richfield  Field  Manager, 
150  East  900  North,  Richfield,  Utah 
84701  or  telephone  (435)  896-1500. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address. 


SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  described  above  will 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occvu-s  first.  The  land 
is  being  offered  to  Salina  City,  Utah,  at 
not  less  than  the  appraised  fair  market 
value  of  $167,000.  All  minerals  in  the 
lands  would  be  reserved  to  the  United 
States.  Detailed  information  concerning 
the  sale  will  be  available  to  interested 
parties  from  the  Richfield  Field  Office, 
Bureau  of  Land  Management,  150  East 
900  North,  Richfield,  Utah  84701. 

Dated:  March  7,  200.3. 
Aden  L.  Seidlitz, 

Field  Manager,  Richfield  Field  Office. 

[FR  Doc.  03-12519  Filed  5-19-03;  8:45  am) 

BILUNG  COOE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-074-1654-HB  DA5V] 

Temporary  Closure  of  Egin  Lakes 
Access  Recreation  Site  to  Overnight 
Camping,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  closure. 

SUMMARY:  Notice  is  hereby  given  that 
the  following  described  lands  are 
temporarily  closed  to  overnight  camping 
until  further  notice  during  the 
construction  of  Egin  Lakes  Access 
Recreation  Site  overnight  and  day  use 
facilities.  The  temporary  closure  is  for 
the  protection  of  public  users'  health 
and  safety  under  the  provisions  of  43 
CFR  8364.1  and  the  Federal  Land  PoUcy 
and  Management  Act  of  1976  (43  U.S.C. 
1701).  Day  use  access  will  still  be 
permitted  with  the  possible  exception  of 
days  where  there  is  heavy  construction 
activity.  Persons  with  authorizations  to 
utilize  the  area  by  BLM  regulations, 
contracts,  leases  or  permits,  may  use  the 
area  described  in  accordance  with  those 
authorizations.  This  temporary  closure 
will  remain  in  effect  for  up  to  three 
years  or  until  rescinded  or  modified  by 
the  Idaho  Falls  Field  Manager. 
EFFECTIVE  DATE:  This  order  is  effective 
when  published  in  the  Federal  Register. 
Legal  Description: 

Boise  Meridian,  Idaho  • 

Township  7  N,  Range  39  E,  Section  3:  N  V2, 
NW  V4  SW  V4 


SUPPLEMENTARY  INFORMATION:  About  20 
acres  of  public  land  are  involved  in  the 
construction  project,  which  is  adjacent 
to  the  Sand  Mountain  Wilderness  Study 
Area  (WSA)  and  the  36,900  acre  St. 
Anthony  Sand  Dunes  Special  Recreation 
Management  Area  (SRMA)  in  Fremont 
and  Jefferson  Counties.  Modifications  to 
the  site  are  in  accordance  with  the 
BLM's  overall  Recreation  Project  Site 
Plan  that  was  approved  in  August  2001. 
This  project  plan  involves  three  phases 
of  development  as  part  of  BLM's 
Deferred  Maintenance  Program.  All 
three  phases  are  planned  to  be 
completed  by  2006.  The  project  is  to 
accommodate  the  current  number  of 
users  who  use  the  site  for  dispersed 
camping  and  day  use  parking  for  access 
onto  the  St.  Anthony  Sand  Dunes. 
Visitor  use  to  the  existing  four-acre  site 
has  increased  dramatically  during  the 
past  two  decades.  The  site  received  over 
88,000  visits  in  FY2000.  The  majority  of 
use  is  from  April  through  October.  On 
most  spring  and  summer  weekends  and 
holidays  the  site  with  its  facilities  is 
over  utilized  beyond  its  capacity. 

The  first  phase  of  the  project  is  to 
upgrade  the  existing  access  road  and 
prepare  the  surface  for  a  50-unit 
campground,  visitor  contact  area,  and 
additional  day  use  parking  areas.  This 
phase  started  last  fall  and  will  be 
completed  sometime  in  the  summer  of 
2003.  The  site  will  be  posted:  Closed  to 
Overnight  Camping. 

During  the  construction  of  the 
recreation  site,  the  public  can  camp  and 
access  the  sand  dunes  from  the  nearby 
private  campgrounds  or  off  public  land 
along  the  Red  Road  where  allowed. 

This  closure  will  be  monitored  and 
enforced  by  the  BLM  and  Fremont 
County  Sheriffs  Department.  Authority 
for  this  temporary  closure  order  may  be 
found  in  43  CFR  8364.1.  Violation  of 
this  closure  is  punishable  by  a  fine  not 
to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Boggs,  Bureau  of  Land  Management, 
Upper  Snake  River  District,  Idaho  Falls 
Field  Office,  1405  Hollipark  Drive, 
Idaho  Falls,  Idaho  83401,  (208)  524- 
7527.  A  map  showing  the  available 
overnight  camping  and  the  closure  area 
will  be  available  from  the  BLM,  Idaho 
Falls  Field  Office. 

Dated:  April  14,  2003. 
Carol  McCoy  Brown, 

Idaho  Falls  Field  Manager. 

[FR  Doc.  03-12517  Filed  5-19-03;  8:45  am] 

nUJNG  COOE  4310-Aa-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E&-030-1430-BJ,  ES-051868,  Group  551, 
Minnesota] 

Notice  of  Filing  of  Plat  of  an  Island; 
Minrtesota 

1.  The  Bureau  of  Land  Management 
(BLM)  will  officially  file  the  plat  of  the 
planimetric  survey  of  an  island  in  Two 
Inlets  Lake,  Township  141  North,  Range 
36  West,  Fifth  Principal  Meridian, 
Minnesota,  accepted  on  May  6,  2003,  in 
the  Eastern  States  Office,  Springfield, 
Viiginia,  30  calendar  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  tract  shown  below  describes  the 
island  omitted  from  the  original  survey. 
Fifth  Principal  Meridian,  Miiuiesota  T. 

141  N.  R.  36  W.  Tract  No.  37 

2.  Tract  No.  37,  Lakes  States  County 
Sequential  Control  No.  001,  Becker 
County,  is  firm  land  rising  10-15  ft. 
above  the  ordinary  high  water  mark. 
The  north  and  northeast  sides  of  the 
island  have  a  well  defined  bank,  2-3  ft. 
high.  The  soil  composition  is  of  glacial 
till  topped  with  a  layer  of  humus  6-9  in. 
deep  and  is  similar  to  the  soil  foiuid  on 
the  adjacent  uplands.  Several  large 
stumpholes  from  wind-thrown  trees 
were  observed  on  the  island.  Tree 
species  consist  of  aspen,  clump 
basswood,  balsam  fir,  elm,  and  birch, 
ranging  in  size  from  4  to  23  inches  in 
diameter,  with  a  maximum  age  of  75+ 
years.  The  ground  cover  consists  of 
sapling  trees,  briar,  hazel,  cranberry, 
sumac  and  native  grasses. 

3.  MN  Department  of  Natural 
Resoiu-ces  (DNR)  has  recorded  the  water 
levels  of  Two  Inlets  Lake  from  1938  to 
the  present.  The  MN  DNR  reports  the 
average  water  level  for  this  period  to  be 
1456.09  ft.  NGVD  1929.  The  DNR 
reading  taken  closest  to  the  date  of  the 
aerial  imagery  was  recorded  on  May  5, 
1991.  as  1456.21  ft.  NGVD  1929.  The 
present  water  level  of  the  lake  agrees 
with  the  levels  reported  by  the  MN 
DNR.  The  record  meander  line  was 
overlaid  to  scale  on  the  1991  aerial 
imagery  and  found  to  compare 
favorably.  The  open  water  channel 
between  the  south  end  of  the  island  and 
the  adjoining  upland  is  4  chains  across 
and  averages  10  feet  deep. 

4.  The  upland  character  of  this  island 
along  with  the  .depth  and  width  of  the 
channel  attests  to  its  existence  in  1858 
when  Minnesota  was  admitted  to  the 
Union;  in  1878  at  the  time  of  the 
original  survey;  and  at  all  subsequent 
dates. 

5.  The  island  returned  by  this  plat  is 
classified  as  being  more  than  50  percent 
upland  in  character  within  the  purview 


of  the  Swamp  and  Overflow  Act  of 
September  28, 1850  (9  Stat.  519)  as 
extended  to  the  State  of  Minnesota 
under  the  Act  of  March  12, 1860  (12 
Stat.  3). 

6.  The  survey  was  requested  by  the 
Assistant  Field  Manager,  Division  of 
Natural  Resoujrce  Management,  under 
the  authority  of  the  Minnesota  Public 
Lands  Improvement  Act  (MPLIA)  of 
1990,  Pub.  L.  101^42  (104  Stat.  1020). 

7.  Except  for  valid  existing  rights,  this 
island  will  not  be  subject  to  application, 
petition,  location  or  selection  under  any 
public  law  imtil  30  calendar  days  after 
the  date  of  publication  in  the  Federal 
Register. 

8.  Interested  parties  protesting  the 
determination  that  this  island  is  public 
land  of  the  United  States,  must  present 
valid  proof  showing  that  the  island  did 
not  exist  at  the  time  of  statehood  or  that 
it  was  attached  to  the  mainland  at  the 
time  of  the  original  survey.  Such 
protests  must  be  submitted  in  writing  to 
the  Chief  Cadastral  Surveyor,  Eastern 
States,  Bureau  of  Land  Management, 
7450  Boston  Boulevard,  Springfield, 
Virginia  22153,  prior  to  the  date  of  the 
official  filing. 

We  will  place  a  copy  of  the  plat  we 
described  in  the  open  files.  Copies  of 
the  plat  will  be  made  available  upon 
request  and  prepayment  of  the 
appropriate  fee. 

Dated:  May  13,  2003. 
Stephen  0.  Douglas, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  03-12537  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4310-GJ-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities  Under  0MB  Review; 
Comment  Request 

AGENCY:  Biu°eau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  currently 

approved  collection  (OMB  No.  1 006- 

0005). 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Individual  Landholder's  and 
Farm  Operator's  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428, 
OMB  Control  Number:  1006-0005.  The 
ICR  describes  the  natiu^  of  the 


information  collection  and  its  expected 
cost  and  burden. 

DATES:  Your  comments  must  be  received 
on  or  before  June  19,  2003. 

ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Desk  Officer 
for  the  Department  of  the  Interior  at  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  via  facsimile  at  (202)  395-5806 
or  e-mail  at 

Ruth_Solomon@omb.eop.gov.  A  copy  of 
your  comments  should  also  be  directed 
to  the  Bureau  of  Reclamation,  Attention: 
D-5200,  PO  Box  25007,  Denver,  CO 
80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  or  a  copy  of  the 
proposed  forms  contact  Stephanie 
McPhee,  I>-5200.  PO  Box  25007, 
Denver,  CO  80225-0007;  or  by 
telephone:  (303)  445-2897. 

SUPPLEMENTARY  INFORMATION: 

Title:  Individual  Landholder's  and 
Farm  Operator's  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428. 

Abstract:  This  information  collection 
requires  certain  landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  to  complete  forms 
demonstrating  their  compliance  with 
the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
are  submitted  to  districts  who  use  the 
information  to  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  Federal 
reclamation  law.  In  addition,  forms  are 
submitted  by  certain  farm  operators  to 
provide  information  concerning  the 
services  they  provide  and  the  nature  of 
their  farm  operating  arrangements. 

All  landholders  whose  entire 
westwide  landholdings  total  40  acres  oi- 
less  are  exempt  from  the  requirement  to 
submit  Reclamation  Reform  Act  of  1982 
(RRA)  forms.  Landholders  who  are 
"qualified  recipients"  have  RRA  forms 
submittal  thresholds  of  80  acres  or  240 
acres  depending  on  the  district's  RRA 
forms  submittal  threshold  category 
where  the  land  is  held.  Only  farm 
operators  who  provide  multiple  services 
to  more  than* 960  acres  held  in  trusts  or 
by  legal  entities  are  required  to  submit 
forms.  This  collection  of  information 
allows  the  Bureau  of  Reclamation  (we, 
our,  or  us)  to  establish  landholders' 
compliance  with  Federal  reclamation 
law. 
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Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms. 

Several  proposed  changes  were  made 
to  the  current  RRA  forms  and  the 
instructions  to  those  fonns  prior  to  the 
60-day  comment  period  initiated  by  the 
notice  published  in  the  Federal  Register 
on  December  27,  2002  (67  PR  79144, 
Dec.  27,  2002).  Those  changes  were 
designed  to  increase  the  respondents' 
understanding  of  the  forms,  instructions 
to  the  forms,  and  what  information  is 
required  to  be  submitted  with  the  forms 
to  the  districts.  Comments  resulting 
from  the  60-day  comment  period 


consisted  of  minor  language  additions, 
deletions,  and  revisions  to  specific  areas 
of  certain  RRA  forms.  Such  additions, 
deletions,  and  revisions  reflected 
language  found  in  ciuxent  RRA 
directives  and/ or  in  other  places  within 
the  current  RRA  forms.  Changes  based 
on  the  comments  received  were  made 
when  the  changes  resulted  in  increased 
clarity  and  increased  correctness  of  the 
RRA  forms  and  the  corresponding 
instructions.  All  other  changes  that  were 
made  are  editorial  or  typographical  in 
natiue.  The  proposed  revisions  to  the 
RRA  forms  will  be  included  starting  in 
the  2004  water  year. 


Frequency:  Annuidly. 

Respondents:  Landholders  and  farm 
operators  of  certain  lands  in  our 
projects,  whose  westwide  landholdings 
exceed  specified  RRA  forms  submittal 
thresholds. 

Estimated  Total  Number  of 
Respondents:  18.272. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  18.638. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,902  hoiu-s. 

Estimate  of  Burden  for  Each  Form: 


Form  No. 

Estimated 

number  of 

respondents 

Frequency  of 
response 

Total  annual 
reponses 

Burden  esti- 
mate per  form 
(in  minutes) 

Total  burden 
hours 

Form  7-2180 

5,019 
503 

1,620 
38 

1,845 

109 

880 

4 

188 

5 

1,083 

6,375 
243 
164 
196 

1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 
1.02 

5,119 
513 

1,652 
39 

1,88? 

Ill 

898 

4 

192 

5 

1,105 

6,503 
248 
167 
200 

60 
45 
78 
45 
60 
45 
78 
45 
66 
12 
60 
12 
30 
30 
78 

5,119 

385 

2,148 

29 

1,88? 

83 

1,167 

3 

211 

1 

1,105 

1,301 

124 

84 

260 

Form  7-2180EZ  

Form  7-2181 

Form  7-2184 

Form  7-2190 

Fomi  7-2190EZ 

Form  7-2191  

Form  7-2194 

Fomi  7-21 PE 

Form  7-21 PE-IND  

Form  7-21TRUST 

Form  7-21VERIFY 

Form  7-21FC 

Form  7-21XS 

Fomfi  7-21FARMOP  

Total  

18,272 

1.02 

18,638 

13,902 

Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  acciu'acy  of  oui  biu-den 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  RRA  forms.  A  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  in  the 
Federal  Register  on  December  27.  2002 
(67  FR  79144,  Dec.  27.  2002).  A  list  of 


the  comments  received  and  our 
responses  to  those  comments  will  be 
sent  to:  (1)  All  districts.  (2)  all 
commenters.  and  (3)  OMB  with  the  ICR; 
it  is  also  available  from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosiue.  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  conunent.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  April  2,  2003. 
Richard  Rizzi, 

Acting  Director,  Office  of  Policy. 
[FR  Doc.  03-12538  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  4310-^i*N-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities  Onder  OMB  Review; 
Comment  Request 

AGENCY:  Biu-eau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  currently 

approved  collection  (OMB  No.  1006- 

0023). 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Limited  Recipient 
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Identification  Sheet  and  Trust 
Information  Sheet  for  Acreage 
Limitation.  43  CFR  part  426.  OMB 
Control  Number:  1006-0023.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATES:  Your  comments  must  be  received 
on  or  before  June  19,  2003. 
ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Desk  Officer 
for  the  Department  of  the  Interior  at  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  via  facsimile  at  (202)  395-5806 
pi  e-mail  at 

Ruth_Solomon@ofnb.eop.gov.  A  copy  of 
your  comments  should  also  be  directed 
to  the  Bureau  of  Reclamation.  Attention: 
D-5200.  PO  Box  25007,  Denver,  CO 
80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  forms  contact  Stephanie 
McPhee,  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007;  or  by 
telephone:  (303)  445-2897. 
SUPPLEMENTARY  INFORMATION: 

Title:  Limited  Recipient  Identification 
Sheet  and  Trust  Information  Sheet  for 
Acreage  Limitation.  43  CFR  part  426. 

Abstract:  Identification  oflimited 
recipients — Some  entities  that  receive 
Reclamation  irrigation  water  may 
believe  themselves  to  be  under  the 
Reclamation  Reform  Act  of  1982  (RRA) 
forms  submittal  threshold  and 
consequently,  may  not  submit  the 
appropriate  RRA  form(s).  However, 
some  of  these  entities  may  in  fact  have 
a  different  RRA  forms  submittal 
threshold  than  what  they  believe  it  to  be 


due  to  th6  number  of  natural  persons 
benefitting  from  each  entity.  In  addition, 
some  entities  that  are  exempt  from  the 
requirement  to  submit  RRA  forms  due  to 
the  size  of  their  landholdings  (directly 
and  indirectly  owned  and  leased  land) 
may  in  fact  be  receiving  Reclamation 
irrigation  water  for  which  the  full-cost 
rate  must  be  paid  because  the  entity  first 
started  to  receive  Reclamation  irrigation 
water  deliveries  after  October  1. 1981 
(43  CFR  426.6(b)(2)).  The  information 
obtained  through  completion  of  the 
Limited  Recipient  Identification  Sheet 
allows  the  Bureau  of  Reclamation  (we. 
our.  or  us)  to  establish  entities' 
compliance  with  Federal  reclamation 
law.  The  Limited  Recipient 
Identification  Sheet  is  disbursed  at  our 
discretion. 

Trust  review — We  are  required  to 
review  and  approve  all  trusts  (43  CFR 
part  426.7Cb)(2))  in  order  to  ensiue  trusts 
meet  the  regulatory  criteria  specified  in 
43  CFR  part  426.7.  Land  held  in  trust 
generally  will  be  attributed  to  the 
beneficiaries  of  the  trust  rather  than  the 
trustee  if  the  regulatory  criteria  are  met. 
When  we  become  aware  of  trusts  with 
a  relatively  small  landholding  (40  acres 
or  less),  we  may  extend  to  those  trusts 
the  option  to  complete  and  submit  for 
om'  review  the  proposed  Trust 
Information  Sheet  instead  of  actual  trust 
documents.  If  we  find  nothing  on  the 
completed.  Trust  Information  Sheet  that 
would  warrant  the  further  investigation 
of  a  particular  trust,  that  trustee  will  not 
be  burdened  with  submitting  trust 
dociunents  to  us  for  in-depth  review. 
The  Trust  Information  Sheet  is 
disbursed  at  ovu  discretion. 


Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

Several  proposed  changes  were  made 
to  the  cvurent  forms  prior  to  the  60-day 
comment  period  initiated  by  the  notice 
published  in  the  Federal  Register  on 
Decdnber  27,  2002  (67  FR  79145,  Dec. 
27.  2002).  Those  changes  were  designed 
to  increase  the  respondents' 
imderstanding  of  the  forms  and  how  to 
complete  them.  Comments  resulting 
from  the  60-day  comment  period 
consisted  of  minor  language  revisions, 
layout  revisions  to  specific  areas  of  the 
forms,  and  the  addition  of  two  questions 
(one  per  form)  that  will  diminish  the 
need  for  Reclamation  to  pursue  further 
information  from  respondents  in  certain 
cases.  Changes  based  on  the  comments 
received  were  made  when  the  changes 
resulted  in  increased  clarity  and 
incjeased  correctness  of  the  forms  and 
the  corresponding  instructions.  All 
other  changes  that  were  made  are 
editorial  or  typographical  in  natiue.  The 
proposed  revisions  to  the  forms  will  be 
included  starting  in  the  2004  water  year. 

Frequency:  Generally,  these  forms 
will  be  submitted  once  per  identified 
entity  or  trust.  Each  year,  we  expect  new 
responses  in  accordance  with  the 
following  numbers. 

Respondents:  Entity  landholders  and 
trusts  identified  by  Reclamation  that  are 
subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  325. 

Estimated  Number  of  Responses  per 
Respondent:  1.00. 

Estimated  Total  Number  of  Annual 
Responses:  325. 

Estimated  Total  Annual  Burden  on 
Respondents:  27  hoius. 

Estimate  of  Burden  for  Each  Form: 


Form  No. 


Estimated 

number  of 

respondents 


Frequency  of 
response 


Total  annual 
responses 


Burden 

estimate 

perform 

(in  minutes) 


Total  burden 
hours 


Limited  Recipient  Identification  Sf)eet 
Trust  Infomiation  Sheet  

I  Total  


175 
150 


1.00 
1.00 


175 
150 


15 
12 


325 


1.00 


325 


25 


Comments. 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  oui  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  biu'den 
estimate  for  the  proposed  collection  of 
information; 


(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 


control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  "Limited  Recipient  Identification 
Sheet"  and  the  "Trust  Information 
Sheet."  A  Federal  Register  notice  with 
a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  in  the 
Federal  Register  on  December  27,  2002 
(67  FR  79145,  Dec.  27,  2002). 
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A  list  of  the  comments  received  and 
our  responses  to  those  comments  will  be 
sent  to:  (1)  All  districts.  (2)  all 
commenters,  and  (3)  OMB  with  the  ICR; 
it  is  also  available  from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  April  2,  2003. 
Richard  Rizzi, 

Acting  Director,  Office  of  Policy. 

[FR  Doc.  03-12539  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Comment  Request 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  a  currently 

approved  collection  (OMB  No.  1006- 

0006). 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Certification  Summary  Form 
and  Reporting  Sunmiary  Form  for 
Acreage  Limitation,  43  CFR  part  426 
and  43  CFR  part  428,  OMB  Control 
Number:  1006-0006.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  biu-den. 
DATES:  Your  comments  must  be  received 
on  or  before  June  19.  2003. 
ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Desk  Officer 
for  the  Department  of  the  Interior  at  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  via  facsimile  at  (202)  395-5806 
or  e-mail  at 

Ruth_Solomon@omb.eop.gov.  A  copy  of 
your  comments  should  also  be  directed 
to  the  Bureau  of  Reclamation.  Attention: 
D-5200,  PO  Box  25007,  Denver.  CO 
80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  forms  contact  Stephanie 
McPhee.  D-5200.  PO  Box  25007, 
Denver,  CO  80225-0007;  or  by 
telephone:  (303)  445-2897. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certification  Summary  Form 
and  Reporting  Summary  Form  for 
Acreage  Limitation,  43  CFR  part  426 
and  43  CFR  part  428. 

Abstract:  The  summary  forms  in  thi^ 
information  collection  are  to  be  used  by 
district  offices  to  summarize  individual 
landholder  (direct  or  indirect  landowner 
or  lessee)  and  farm  operator  certification 
and  reporting  forms  as  required  by  the 
Reclamation  Reform  Act  of  1982  (RRA), 
43  CFR  part  426  and  43  CFR  part  428. 
This  information  allows  the  Bureau  of 
Reclamation  (we,  our,  or  us)  to  establish 


water  user  compliance  with  Federal 
reclamation  law. 

Changes  to  the  Reclamation  Reform  Act 
of  1982  (RRA)  Forms  and  the 
Instructions  to  Those  Forms 

Proposed  changes  were  made  to  the 
current  Form  7-21SUMM-C.  Form  7- 
21SUMM-R.  the  corresponding 
tabulation  sheets,  and  the  corresponding 
instructions  prior  to  the  60-day 
comment  period  initiated  by  the  notice 
published  in  the  Federal  Register  on 
December  27.  2002  (67  FR  79147.  Dec. 
27.  2002).  Those  changes  were  designed 
to  increase  the  respondents' 
understanding  of  the  summary  forms, 
the  instructions  to  the  summary  forms, 
and  what  information  is  required  to  be 
submitted  to  Reclamation.  Comments 
resulting  from  the  60-day  comment 
period  consisted  of  minor  language 
additions,  deletions,  and  revisions  to 
specific  areas  of  certain  summary  forms. 
Such  additions,  deletions,  and  revisions 
reflected  language  found  in  current  RRA 
directives  and/or  in  other  places  within 
the  current  summary  forms.  Changes 
based  on  the  comments  received  were 
made  when  the  changes  resulted  in 
increased  clarity  and  increased 
correctness  of  the  summary  forms  and 
the  corresponding  instructions.  All 
other  changes  that  were  made  are 
editorial  or  typographical  in  nature.  The 
proposed  revisions  to  the  summary 
forms  will  be  included  starting  in  the 
2004  water  year. 

Frequency:  Annually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  256. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  320. 

Estimated  Total  Annual  Burden  on 
Respondents:  12.800  hours. 

Estimate  of  Burden  for  Each  Form: 


Form  No. 

Estimated 

numt)er  of 

respondents 

Frequency  of 
response 

Total  annual 
responses 

Burden  hours 

per 

response 

Total  burden 
hours 

7-21SUMM-C  and  tabulation  sheets 

203 
53 

1.25 
1.25 

254 
66 

4b 

40 

10.160 
2.640 

7-21SUMM-R  and  tabulation  sheets 

Total 

256 

1.25 

320 

12,800 

Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 


whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 


(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  biu-den  of 
the  collection  of  information  on 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  RRA  forms.  A  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  in  the 
Federal  Register  on  December  27,  2002 
(676  FR  79147.  Dec.  27  2002).  A  list  of 
the  comments  received  and  our 
responses  to  those  comments  vdll  be 
sent  to:  (1)  All  districts.  (2)  all 
commenters,  and  (3)  OMB  with  the  ICR; 
it  is  also  available  from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  ass\u-e  maximum  consideration. 

Department  of  the  Interior  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  thefr  home  address  from 
public  disclosiure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circmnstances  in  which  we 
would  withhold  a  respondent's  identity 
from  public  disclosiu-e,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
yoiur  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  April  2.  2003. 
Richard  Rizzi, 

Acting  Director,  Office  of  Policy. 
IFI^Doc.  03-12540  Filed  5-19-03;  8:45  am] 
BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

FrA-W-50,983] 

Advanced  Machining,  inc.,  Newtierg, 
Oregon;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as. amended,  an 
investigation  was  initiated  on  February 
26,  2003.  in  response  to  a  worker 
petition  which  was  filed  by  a  company 


official  on  behalf  of  workers  at 
Advemced  Machining,  Inc..  Newberg, 
OrMon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC.  this  8th  day  of 
May.  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-12559  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  451(K30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-51,653] 

AID  Temporary  Services  Osceola, 
Arl(ansas;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  mended,  an  investigation 
was  initiated  on  April  30,  2003  in 
response  to  a  worker  petition  filed  on 
behalf  of  workers  at  AID  Temporary 
Services,  Osceola,  Arkansas. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  (TA- 
W-50,548  amended)  which  remains  in 
effect. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  6th  day  of 
May,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12573  Filed  5-19-03:  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,242] 

Beres  Industries,  Inc.,  Lalcewood,  New 
Jersey;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  4,  2002  in 
response  to  a  petition  dated  November 
20,  2002,  and  filed  by  a  company 
official  on  behalf  of  workers  at  Beres 
Industries,  Inc..  Lakewood.  New  Jersey. 
The  workers  produced  plastic  injection 
molds,  audio  cassettes  and  computer 
printed  cartridges. 

The  investigation  revealed  that  the 
subject  firm  was  sold  in  May  2000. 


Section  223(b)(1)  of  the  Trade  Act-of 
1974.  specifies  that  no  certification  may 
apply  to  a  worker  separated  more  than 
one  year  prior  to  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  po  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
May  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-12556  Filed  5-19-03;  8:45  am) 
BILLING  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,1291 

CERF  Brothers  Bag  Company 
Vandalia,  Missouri;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  1 1 .  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Cerf  Brothers  Bag  Company, 
Vandalia,  Missouri,  (TA-W-51,129)  and 
Cerf  Brothers  Bag  Company,  New 
London.  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
May  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12560  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,183J 

Columbia  Fails  Aluminum  Company,  a 
Wholly-Owned  Subsidiary  of  Glencore 
International,  Columbia  Falls,  Montana; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  17. 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Columbia  Falls  Aluminum  Company. 
Columbia  Falls.  Montana. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
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further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  1st  day  of 
May,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12569  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,157] 

DBM  Technologies  LLC,  Blow  Molding, 
Corunna,  Michigan;  Notice  of 
Termination  of  Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  14, 
2003,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  DBM 
Technologies  LLC,  Blow  Molding, 
Corunna,  Michigan. 

The  subject  plant  closed  more  than 
one  year  prior  to  the  date  of  the  petition. 
Section  223(b)  of  the  Act  specifies  that 
no  certification  may  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently,  the 
investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  9th  day  of 
May,  2003. 

Elliott  S.  Kushner,     ^ 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-12561  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,800] 

Flexcel-Batesville,  Batesville, 
Mississippi;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
6,  2003,  in  response  to  a  petition  filed 
by  the  company  on  behalf  of  workers  of 
Flexcel-Batesville,  Batesville, 
Mississippi.  The  workers  produce  metal 
furniture  and  automotive  components. 
-  The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  teiininated. 


Signed  in  Washington,  DC,  this  5th  day  of 
May,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-12558  Filed  5-19-03;  8:45  ami 

BU.UNG  CODE  4510-^(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,672] 

GE  Industrial  Systems,  a  Wholly- 
Owned  Subsidiary  of  General  Electric, 
Inc.,  Shreveport,  Louisiana  and 
Conover,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  2, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  GE  Industrial  Systems,  a  wholly- 
owned  subsidiary  of  General  Electric, 
Inc.,  Shreveport,  Louisiana  and 
Conover,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  in  Washington,  DC,  this  8th  day  of 
May,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-12565  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,219] 

Gemini  Gas  Compressors  Corpus 
Christi,  Texas;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  19, 
2003,  in  response  to  a  worker  petition 
filed  March  10,  2003,  on  behalf  of 
workers  at  Gemini  Gas  Compressors, 
Corpus  Christi,  Texas. 

Tne  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
March  17,  2003  (TA-W-51,180)  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 


investigation  imder  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC  this  6th  day  of 
May  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12570  Filed  5-19-03;  8:45  ami 
BILLING  COOE  4S^0-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,796] 

General  Electric  Company,  GE  Lighting 
Inc.  Tungston  Products  Plant,  Euclid, 
Ohio;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  6,  2003  in 
response  to  a  worker  petition  filed  on 
behalf  of  workers  at  General  Electric 
Company,  GE  Lighting  Inc.,  Tungston 
Products  Plant,  Euclid,  Ohio. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  February  27,  2003  and  which 
remains  in  effect  (TA-W-50,647). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  2nd  day  of 
May  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12567  Filed  5-19-03;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,4331 

Kingston  Technology,  Fountain  Valley, 
California;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  7, 
2003,  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Kingston 
Technology,  Fountain  Valley,    , 
California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 
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Kgned  in  Washington,.DC,  this  8th  day  of 
May,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-12563  Filed  5-19-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,382] 

OEM  Worldwide,  Spearf  ish.  South 
Dakota;  Notice  of  Termination  of 
Investigation 

Pursuant  to  sectioti  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  1, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  OEM  Worldwide,  Spearfish,  South 
Dakota. 

iThe  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  9th  day  of 
May,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12562  Filed  5-19-03;  8:45  am] 
BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,185] 

Pittsburgh  Logistics  Systems,  A 
Subsidiary  of  Quadrivius,  Inc.  on 
Location  at  LTV  Steel  Corp.; 
Independence,  Ohio;  Notice  of 
Negathre  Determination  of 
Reconsideration  on  Remand 

I  The  United  States  Court  of 
International  Trade  (USCIT)  remanded 
for  further  investigation  of  the  Secretary 
of  Labor's  negative  determination  in 
Former  Employees  of  Pittsburgh 
Logistics  Systems  v.  U.S.  Secretary  of 
Labor  (02-00387). 

The  petition  listed  Pittsburgh 
Logistics  Systems  (PLS)  in  Rochester, 
Pennsylvania  and  PLS  in  Independence, 
Ohio  as  the  workers'  firm  and  relevant 
subdivision.  Administrative  Record 
(AR),  3.  Therefore,  Department  of  Labor 
(DOL)  investigated  both  facilities  for 
possible  certification.  AR,  15.  DOL's 
initial  denial  of  the  petition  for 
certification  of  both  worker  groups  was 
issued  March  29,  2002  and  published  in 


the  Federal  Register  on  April  17,  2002 
(67  FR  18923).  DOL  determined  neither 
facility  fulfilled  the  requirements 
because,  in  short,  the  workers'  firm  did 
not  produce  an  article  as  required  by 
section  222(a)(3)  of  the  Act.  AR  17-19. 

The  PLS  Independence,  Ohio  worker 
group  requested  administrative 
reconsideration  on  April  29,  2002  as 
they  felt  "that  Department  of  Labor's 
decision  is  in  error  because:  Our  jobs 
were  eliminated  due  to  lack  of  work 
caused  by  LTV  Steel  Co.,  Inc.,  shutdown 
due  to  imports."  AR  25.  DOL  denied  the 
request,  finding  that  LTV's  closure  "is 
not  relevant"  because  the  "subject 
workers  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  from 
a  parent  firm,  a  firm  otherwise  related 
to  the  subject  firm  by  ownership,  or  a 
firm  otherwise  related  to  the  subject 
firm  by  control."  AR  28.  DOL's  denial 
was  issued  on  May  30,  2002  and 
published  in  the  Federal  Register  on 
June  12,  2002  (67  FR  40341). 

Mr.  Robert  Weintzetl,  on  behalf  of  the 
other  petitioners,  appealed  to  the  CIT  on 
May  29,  2002,  and,  on  September  5, 
2002.  attorneys  at  King  &  Spalding 
representing  the  petitioners  pro  bono 
filed  an  amended  complaint.  On 
February  28,  2003,  the  CIT  issued  an 
Order  remanding  the  case  to  DOL  "for 
redetermination  consistent  with  this 
Opinion  of  whether  the  plaintiffs  were 
eligible  for  TAA  benefits,  either  as 
'production'  workers  or  'service' 
workers.' 

On  the  point  of  whether  the 
employees  should  be  certified  as 
production  workers,  the  CIT  ordered 
DOL  to  clarify  on  remand  why  the  work 
of  "manag(ing]  warehousing  and 
distribution"  and  "managing  traffic  and 
processing  of  freight  invoices"  makes  a 
petitioner  ineligible  for  certification  as  a 
production  worker.  Former  Employees 
of  Pittsburgh  Logistics  Systems  v.  United 
States  Secretary  of  Labor,  Slip  Op.  03- 
21,  February  28,  2003,  pg.  13.  Regarding 
whether  the  employees  should  be 
certified  as  service  workers,  the  CIT 
found  that  DOL  had  failed  to  fully 
investigate  and  articulate  the  "corporate 
control"  issue  that  is  part  of  DOL's 
service  worker  analysis. 

Section  222(a)(3)  of  the  Trade  Act 
establishes  that  DOL  must  not  certify  a 
group  imless  "increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  workers'  firm 
or  an  appropriate  subdivision  thereof 
contributed  importantly  to  such  total  or 
partial  separation,  or  threat  thereof,  and 
to  such  decline  in  sales  or  production." 
The  phrase  of  particular  importance  in 
this  case  is  "articles  produced  by  such 
workers'  firm  or  an  appropriate 


subdivision  thereof."  Under  this 
requirement,  DOL  must  deny 
certification  to  a  worker  group  unless 
the  workers'  firm  or  an  appropriate 
subdivision  of  the  workers'  firm 
produced  an  import-impacted  article. 

DOL's  interpretation  of  the  phrase 
"appropriate  subdivision  thereof  is 
limited  to  related  or  affiliated  firms; 
cannot  be  expanded  to  encompass  two 
unaffiliated  firms.  This  interpretation  of 
the  phrase  "appropriate  subdivision"  is 
consistent  with  section  222(a)(1)  which 
requires  DOL  to  consider  whether  a 
significant  nimiber  of  workers  have  been 
separated  from  "the  workers'  firm  or 
appropriate  subdivision  of  the  firm." 
Because  the  Act  clearly  limits 
"appropriate  subdivision"  to  just  "the" 
workers'  firm  in  the  first  requirement, 
DOL  understands  Congress  to  have 
intended  to  similarly  limit  "appropriate 
subdivision"  in  the  immediately 
following  requirements. 

This  limitation  is  reflected  in  the 
regulations.  The  regulatory  definition  of 
"firm"  states,  "(a)  firm,  together  with 
any  predecessor  or  successor-in-interest, 
or  together  with  any  affiliated  firm 
controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons,  may  be  considered  a  single 
firm."  29  CFR  90.2.  This  language 
allows  the  phrase  "workers'  firm"  to 
include  more  than  one  entity,  but  only 
to  the  extent  that  those  multiple  entities 
are  "controlled  or  substantially 
beneficially  ovraed  by  substantially  the 
same  persons."  Section  90.2  of  the 
regulations  defines  "appropriate 
subdivision"  as  one  of  three  types  of 
subdivisions,  none  of  which  permit  the 
inclusion  of  a  worker  group  employed 
by  one  firm  to  be  included  as  writhin  the 
"appropriate  subdivision"  of  another, 
unaffiliated  firm.  The  first  two  types  of 
"appropriate  subdivisions"  are 
expressly  limited  to  one  "firm":  either 
"an  establishment  in  a  multi- 
establishment  firm"  or  "a  distinct  part 
or  section  of  an  establishment  (whether 
or  not  the  firm  has  more  than  one 
establishment)  where  the  articles  are 
produced."  "One  definition  of 
establishment  *  *  *  is  'a  permanent 
organization,'  and  would  encompass 
any  subdivision  up  to  the  size  of  the 
entire  corporation."  (Emphasis  added.) 
International  Union,  UAWv.  Marshall.. 
584  F.2d  390  (D.C.  Cir.  1978). 

The  third  type  of  "appropriate 
subdivision"  encompasses  "auxiliary 
facilities  operated  in  conjunction  with 
(whether  or  not  physically  separate 
from)  production  facilities."  "This 
broadens  the  term  "appropriate 
subdivision"  to  include  a  facility  that 
does  not  produce  an  article.  However, 
this  definition  "has  connotations  that  a 
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subdivision  can  never  be  larger  than  a 
single  'establishment.'  The  definition's 
limited  use  of  'auxiliary  facilities' 
implies  that  any  physically  separate 
operation  may  be  part  of  a  subdivision 
only  if  it  is  merely  auxiliary  and  used 
in  conjunction  with  the  main 
production  unit."  LJoyd  v.  U.S.  Dep't  of 
Labor,  637  F.2d  1267,  1274  (9th  Cir. 
1980).  In  Lloyd,  the  CIT  stated  that  the 
word  "auxiliary"  implies  that  a  facility 
will  only  be  deemed  an  appropriate 
subdivision  if  it  is  a  subsidiary  part  of 
a  firm  that  is  producing  an  article.  In 
addition,  the  phrase  '"[olperated  in 
conjunction  with'  implies  that  the 
auxiliary  facility  must  be  run  by  the 
same  firm  as  the  production  facility  or 
facilities."  Id. 

Production  Worker  Analysis 

When  a  worker  group  applies  for 
assistance,  the  fundamental  test  DOL 
applies  is  whether  the  workers'  firm  or 
an  appropriate  subdivision  of  the 
workers'  firm  produced  an  import- 
impacted  article  during  the  relevant 
period.  If  the  worker  group  produces 
such  an  article,  then  they  are  deemed 
"production  workers." 

Because  an  "appropriate  subdivision" 
is  limited  to  the  "workers'  firm"  and 
Section  90.2  of  the  regulations  permits 
the  inclusion  of  multiple  entities  within 
the  term  "firm"  only  if  they  are 
affiliated  entities,  on  remand  DOL 
conducted  additional  investigation  of 
the  relationship  between  PLS  and  LTV. 
The  investigation  indicates  that 
substantially  the  same  persons  do  not 
control  PLS  and  LTV.  Supplemental 
Administrative  Record  (SAR)  43.  No 
corporate  ofiicial  of  one  company  is  also 
a  board  member  or  officer  of  the  other 
(or  of  Quadrivius).  SAR  42. 
Substantially  the  same  persons  do  not 
own  PLS  and  LTV.  LTV  was  a  publicly 
owned  company.  PLS  is  a  wholly 
owned  subsidiary  of  Quadrivius.  SAR 
36.  Quadrivius  is  a  privately  owned 
company.  SAR  39.  After  LTV's 
bankruptcy,  PLS  continued  business. 
AR  25.  The  contract  between  LTV  and 
PLS  indicates  that  they  are  separate 
corporations.  SAR  108.  Therefore,  DOL 
finds  that  LTV  and  PLS  are  not 
"controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons."  29  CFR  90.2.  They  are 
independent  business  entities  and  as  the 
word  "firm"  is  defined  by  section  90.2, 
"workers'  firm"  cannot  mean  both  LTV 
and  PLS. 

DOL  has  considered  which  factors  of 
emplo3anent  exercised  by  a  firm 
establish  that  it  is  "the"  workers'  firm. 
DOL  has  consistently  determined  that 
the  critical  employment  factor  is  which 
finn  was  obligated  to  pay  the  employee 


during  the  relevant  period.  Because  PLS 
was  so  obligated,  DOL  has  determined 
that  PLS  is  "the"  workers'  firm.  SAR  40. 
Furthermore,  the  contract  establishes 
that  "PLS  shall  hire  and  use  its  own 
employees  to  provide  the  services 
described  in  this  contract"  (SAR  108) 
and  "PLS  is  supplying  its  own 
employees,  which  is  [sic]  controls  and 
directs  for  employment  purposes."  SAR 
111.  PLS  "hired  and  fired"  the  relevant 
worker  group.  SAR  40.  Therefore,  DOL 
finds  that  the  petitioners  are  employees 
of  PLS  and  cannot  be  certified  as  an 
appropriate  subdivision  (or  as  part  of  an 
appropriate  subdivision)  of  LTV. 

The  err  Opinion  ordered  DOL  "to 
explain  to  petitioners  how  their  work 
was  unrelated  to  production,  not  merely 
state  that  it  was."  This  suggests  that  the 
CIT  wants  DOL  to  change  the  test  of 
whether  one  qualifies  as  a  production 
worker  to  whether  the  workers'  tasks  are 
"related"  to  production.  Such  a  change 
would  violate  section  222(a)(3)  which, 
as  stated  earlier,  requires  actual 
production  by  the  workers'  firm  or  an 
appropriate  subdivision  of  the  workers' 
firm.  In  addition,  this  change  conflicts 
with  previous  CIT  decisions  that 
support  DOL's  determination  that  the 
test  for  production  must  involve  the 
transformation  of  a  thing  into  something 
"new  and  different."  Nagyv.  Donovan, 
6  CIT  141,  145,  571  F.Supp.  1261,  1264 
(1983). 

DOL  thoroughly  investigated  and 
could  not  find  any  evidence  that  any 
employees  of  PLS  or  Quadrivius 
actually  produced  any  articles.  AR  4, 
AR  11,  AR  13,  SAR  39.  The  workers'  job 
descriptions  indicate  that  from  their 
workstations  in  LTV's  Independence, 
Ohio  facility,  they  managed  the 
transportation  of  items  to  and  from 
LTV's  production  facility  in  Cleveland, 
Ohio.  SAR  20-28.  Because  there  is  no 
evidence  that  the  petitioners 
transformed  anything  into  something 
"new  and  different."  they  are  not 
eligible  for  certification  as  production 
workers. 

Service  Worker  Analysis 

On  the  issue  of  whether  the 
petitioners  should  be  certified  as  service 
workers,  the  petitioners  argued  that  they 
should  be  certified  because:  they 
performed  their  job  inside  an  LTV 
facility,  they  were  supervised  by  LTV 
employees,  and  they  were  employees  of 
LTV  prior  to  their  employment  with 
PLS.  (LTV's  employees  at  the 
Independence,  Ohio  facility  did  not 
produce  any  articles.  AR  16,  SAR  37, 
SAR  48,  SAR  50,  SAR  68.  They  were 
certified  as  a  third  type  of  appropriate 
subdivision  because  they  provided 


services  to  LTV's  Cleveland,  Ohio 
production  facility.  SAR  57.) 

As  stated  earlier,  when  a  worker 
group  applies  for  assistance,  the 
fundamental  test  called  for  by  section 
222  of  the  Trade  Act  is  whether  the 
workers'  firm  or  an  appropriate 
subdivision  of  the  workers'  firm 
produced  an  import-impacted  article 
during  the  relevant  period.  If  there  is  no 
evidence  that  the  worker  group  applying 
for  certification  produced  an  import- 
impacted  article,  it  may  only  be  certified 
if:  (1)  The  workers'  separations  were 
caused  importantly  by  a  reduced 
demand  for  their  services  from  a  parent 
firm,  a  firm  otherwise  related  to  the 
subject  firm  by  ownership,  or  a  firm 
related  by  control;  (2)  the  reduction  in 
the  demand  for  their  services  originated 
at  a  production  facility  whose  workers 
independently  met  the  statutory  criteria 
for  certification;  and  (3)  the  reduction 
directly  related  to  the  product  impacted 
by  imports.  Abbott  v.  Donovan,  6  CIT 
92,  100-101,  570  F.Supp.  41,  49  (1983). 
This  "elaborated"  analysis  is  necessary 
to  determine  whether  a  worker  group 
has  met  the  regulatory  requirements  of 
a  type  three  appropriate  subdivision: 
that  the  worker  groups'  facility  is 
"auxiliary"  and  "operates  in 
conjunction  with  a  production  facility." 
This  analysis  is  customarily  called  the 
"support  service"  analysis,  but  it  is 
actually  not  much  different  than  the 
fundamental  test  that  DOL  applies  to 
every  application  for  certification. 

The  first  requirement  ("the  workers' 
separation  were  caused  importantly  by 
a  reduced  demand  for  their  services 
from  a  parent  firm,  a  firm  otherwise 
related  to  the  subject  firm  by  ownership, 
or  a  firm  related  by  control")  focuses  on 
the  definition  of  "firm"  as  it  is  used  in 
the  fundamental  test.  For  multiple 
entities  to  be  considered  a  single 
workers'  firm,  such  entities  must  be 
"controlled  or  substantially  beneficially 
owned  by  substantially  the  same 
persons."  29  CFR  90.2.  As  discussed 
earlier,  PLS  and  LTV  are  not  controlled 
or  substantially  beneficially  owned  by 
substantially  the  same  persons.  The 
regulations  establish  that  DOL  cannot 
certify  the  petitioners  as  service  workers 
because  their  firm  is  unaffiliated  with  a 
firm  that  produces  or  produced  an 
import-impacted  article. 

Conclusion 

Whether  the  performance  of  services 
by  the  petitioners  is  related  or  unrelated 
to  production  is  not  relevant  to 
determining  their  eligibility  for 
certification.  Under  section  222  of  the 
Act,  what  is  relevant  is  whether  the 
workers'  firm  or  an  appropriate 
subdivision  of  the  workers'  firm 
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produces  an  article.  The  workers'  firm 
in  this  case  is  PLS.  As  acknowledged  in 
the  Court's  Opinion,  the  relevant 
pletitioners  in  this  remand  action  "were 
employed  by  Pittsburgh  Logistics 
Systems,  Inc.  (PLS)  and  worked  on-site 
at  LTV's  facilities  in  Independence, 
Ohio."  Slip  Op.  2.  PLS  is  a  subsidiary 
of  Quadrivius.  SAR  36.  Neither  PLS  not 
Quadrivius  are  affiliated  with  LTV.  SAR 
43.  The  evidence  clearly  establishes  that 
PLS  and  Quadrivius  do  not  produce, 
directly  or  through  an  appropriate 
subdivision,  an  import-impacted  article. 
"Once  DOL  concludes  that  the  workers" 
etoployer  was  not  a  firm  that  produced 
an  import-impacted  article,  it  may 
conclude  that  the  workers  are  not 
eligible  for  assistance  without  further 
ajialysis."  Stanley  Smith  v.  U.S.  Sec'yof 
Labor,  20  CIT  201,  204,  967  F.Supp.512, 
515  (1996).  Because  the  petitioners  are 
employees  of  a  firm  or  subdivision  that 
does  not  produce  a  trade-impacted 
article,  they  are  not  eligible  for 
certification. 

I  After  reconsideration  on  remand,  1 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  the  former 
viWrkers  of  PLS. 

'signed  at  Washington,  DC,  this  5th  day  of 
May.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(PR  Doc.  03-12566  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4Sia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

nlA-W-51,598] 

Potash  Corporation  of  Saskachewan, 
Inc.,  Informatron  Systems  Department, 
North  Brook,  Illinois;  Nottee  of 
Termination  of  investigatton 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  25, 
2003,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Potash 
Corporation  of  Saskatchewan,  Inc., 
Information  Systems  Department,  North 
Brook,  Illinois,  and  Aurora,  North 
Carolina. 

The  petition  regarding  the 
investigation  was  not  signed  by  three 
workers  employed  at  each  of  the 
locations  indicated  in  the  petition  and 
has  therefore  been  deemed  invalid. 
Consequently,  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC,  this  9th  day  of 
May,  2003. 

Richard  Church,  ^ 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  03-12564  Filed  5-19-03;  8:45  am] 

BILUrKS  CODE  4510-30-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-51,439] 

Royal  Hosiery  Company,  Inc.,  Granite 
Falls,  North  Carolina;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  7, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Royal  Hosiery  Company,  Inc.,  Granite 
FaUs,  North  Carolina. 

The  company  official  has  requested 
that  the  investigation  be  terminated. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  1st  day  of 
May,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12571  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratton 

[TA-W-51,603] 

Sony  Semteonductor  San  Antonto, 
Texas;  Notice  of  Terminatkxi  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  25,  2003,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Sony  Semiconductor,  San  Antonio, 
Texas. 

The  workers  who  filed  the  petition 
have  requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  t)C  this  6th  day  of 
May  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-12572  Filed  5-19-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Empkiyment  and  Training 
Administration 


[TA-W-51,656] 

Springs  Industries  Customer  Service 
Center  Lancaster,  South  Carolina; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  1,  2003,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Springs  Industries,  Customer  Service 
Center,  Lancaster,  South  Carolina. 

The  petitioners  were  separated  irom 
the  subject  firm  more  than  one  year 
prior  to  the  date  on  the  petition.  Section 
223  (b)  of  the  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  6th  day  of 
May  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-12574  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 


[TA-W-51,046] 

Western  Geco,  LLC,  Houston,  Texas; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  March  4, 
2003  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Western 
Geco,  LLC,  Houston,  Texas. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on  April  9, 
2003  {TA-W-51,251).  No  new 
information  or  change  in  circumstances 
is  evident  which  would  result  in  a 
reversal  of  the  Department's  previous 
determination.  Consequently,  further 
investigation  would  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 
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Signed  at  Washington,  DC  this  1st  day  of 
May  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-12568  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-50,425] 

Willing  B.  Wire  Wiliingt>oro,  New 
Jersey;  Notice  of  Termination  of 
Investigation 

Pxirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  2, 
2003  in  response  to  petition  filed  by  a 
state  agency  representative  on  behalf  of 
workers  at  Willing  B.  Wire,  Willingboro, 
New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  6th  day  of 
May,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-12557  Filed  5-19-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUIMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  six  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506  as  follows: 

Folk  and  Traditional  Arts:  Jime  2, 
2003,  Room  716  (Creativity  and  Services 
to  Arts  Organizations  and  Artists 
categories).  This  meeting  will  be  closed. 

Media  Arts:  Jime  10-13,  2003,  Room 
716  (Creativity  and  Services  to  Arts 
Organizations  and  Artists  categories).  A 
portion  of  this  meeting,  from  1  p.m.  to 
2  p.m.  on  June  13th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6:30  p.m.  on  June  10th  through 
12th,  and  from  9  a.m.  to  1  p.m.  and  2 
p.m.  to  3:30  p.m.  on  June  13th,  will  be 
closed. 


ZJesign:  June  17,  2003,  Room  716 
(Creativity  and  Services  to  Arts 
Organizations  and  Artists  categories).  A 
portion  of  this  meeting,  from  2  p.m.  to 
3  p.m.,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
2  p.m.  and  from  3  p.m.  to  6  p.m.,  will 
be  closed. 

Opera:  June  24-25,  2003,  Room  714 
(Creativity  category).  A  portion  of  this 
meeting,  from  3:15  p.m.  to  4:15  p.m.  on 
June  25th,  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
5:30  p.m.  on  June  24th,  and  from  9  a.m.  ^ 
to  3:15  p.m.  and  4:15  p.m.  to  4:45  p.m. 
on  Jime  25th,  will  be  closed. 

Opera:  Jime  25,  2003.  Room  714 
(Services  to  Arts  Organizations  and 
Artists  category).  This  meeting  will  be 
closed. 

Visual  Arts:  June  24-26,  2003,  Room 
716  (Creativity  and  Services  to  Arts 
OrgEuiizations  and  Artists  categories).  A 
portion  of  this  meeting,  from  1  p.m.  to 
2  p.m.  on  June  26th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  June  24th  and  25th, 
and  from  9  a.m.  to  1  p.m.  and  from  2 
p.m:  to  5  p.m.,  will  be  closed. 

The  closed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants,  hi  accordance  with  the 
determination  of  the  Chairman  of  April 
30,  2003,  these  sessions  will  be  closed 
to  the  public  pursuant  to  {c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 


Dated:  May  14,  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  03-12528  Filed  5-19-03;  8:45  ami 
BILLING  CODE  7537-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docltet  No.  50-302] 

Florida  Power  Corporation,  Crystal 
River  Unit  3  Nuclear  Generating  Plant; 
Exemption 

1.0  Background 

Florida  Power  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-72,  which 
authorizes  operation  of  the  Crystal  River 
Unit  3  Nuclear  Generating  Plant  (Crystal 
River).  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  consists  of  one 
pressurized-water  reactor  located  in 
Citrus  County,  Florida. 

2.0  Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Section  55.59 
requires  that  a  facility's  licensed 
operator  requalification  program  be 
conducted  for  a  continuous  period  not 
to  exceed  2  years  (24  months)  and  upon 
conclusion  must  be  promptly  followed, 
pursuant  to  a  continuous  schedule,  by 
successive  requalification  programs. 
Each  2-year  requalification  program 
must  include  a  biennial  comprehensive 
vmtten  examination  and  annual 
operating  tests. 

By  letter  dated  March  6.  2003,  the 
licensee  requested  a  one-time 
exemption  under  10  CFR  55.11  from  the 
schedule  requirements  of  10  CFR  55.59. 
Specifically,  for  Crystal  River,  the 
licensee  has  requested  a  one-time 
^extension  from  December  31.  2004,  to 
February  28,  2005,  for  completing  the 
current  licensed  operator  requalification 
program.  The  next  requalification 
program  period  would  begin  March  1, 
2005,  and  continue  for  24  months  to 
February  28,  2007.  with  successive 
periods  running  for  24  months.  This 
requested  exemption  would  allow  an 
extension  of  2  months  beyond  the  24- 
month  requalification  program  schedule 
required  by  10  CFR  55.59. 

3.0  Discussion 

Pursuant  to  10  CFR  55.11,  the 
Commission  may,  upon  application  by 
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ap  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  55  when 
the  exemptions  are  authorized  by  law 
and  will  not  endanger  life  or  property 
and  are  otherwise  in  the  public  interest. 
The  exemption  being  requested  for 
Crystal  River  is  to  alleviate  potential 
scheduling  difficulties  associated  with 
administering  requalification 
examinations  and  completing  the 
requalification  program  at  the  end  of  the 
2004  calendar  year.  Moving  the  end  of 
the  requalification  program  to  February 
28,  2005,  would:  (1)  Minimize  the  fall 
refueling  outage  impact  on 
requalification  examination 
development;  (2)  minimize  the  potential 
impact  from  any  fall  refueling  outage 
extensions;  (3)  minimize  the  scheduling 
and  resource  impact  from  both  the 
Thanksgiving  and  Christmas  holidays; 
(4)  minimize  the  potential  scheduling 
and  resource  impact  of  any  examination 
remediation  or  retesting  requirements 
during  the  holidays;  and  (5)  minimize 
the  potential  impact  from  future 
bargaining  unit  negotiations,  which 
occur  periodically  in  the  fourth  calendar 
quarter. 

Although  the  24-month  schedule 
requirement  of  10  CFR  55.59  at  Crystal 
River  would  be  exceeded,  operator 
performance  continues  to  be 
satisfactory,  as  demonstrated  by  the 
operators'  strong  performance  during 
the  recent  end-of-cycle  requalification 
examinations.  Granting  this  exemption 
will  allow  Crystal  River  to  continue 
with  safe  plant  operations  without 
undue  hardship  to  plant  persormel  and 
Ciystal  River  licensed  operators. 

4.0  Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
55.11,  granting  an  exemption  to  the 
licensee  from  the  schedule  requirements 
in  10  CFR  55.59,  by  allowing  Crystal 
River  a  one-time  extension  in  the 
allowed  time  for  completing  the  current 
licensed  operator  requalification 
program,  is  authorized  by  law  and  will 
not  endanger  life  or  property  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Florida  Power  Corporation  an 
exemption  on  a  one-time  only  basis 
from  the  schedule  requirement  of  10 
CFR  55.59,  to  allow  the  completion  date 
for  the  current  licensed  operator 
requalification  program  for  the  Crystal 
River  Unit  3  Nuclear  Generating  Plant  to 
be  extended  from  December  31,  2004,  to 
February  28,  2005.  The  next 
requalification  program  period  would 
begin  March  1,  2005,  and  continue  for 
24  months  to  February  28,  2007,  with 


successive  periods  running  for  24 
months. 

Pixrsuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  25069). 

This  exemption  is  effective  upon 
issuance  and  expires  on  February  28, 
2005. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  May  2003. 

Bmce  A.  Boger, 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-12598  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  70-7001  and  70-7002] 

Paducah  Gaseous  Diffusion  Plant, 
Portsmouth  Gaseous  Diffusion  Plant, 
United  States  Enrichment  Corporation; 
Notice  of  Request  for  Certificate 
Renewal  and  Opportunity  for  Comment 

I.  Receipt  of  Application  and 
Availability  of  Documents 

Notice  is  hereby  given  that  the  U.  S. 
Nuclear  Regulatory  Commission  (NRG 
or  the  Commission)  has  received  by 
letters  dated  April  11,  2003, 
applications  from  the  United  States 
Enrichment  Corporation  (USEC)  for  the 
renewal  of  the  certificates  of  compliance 
for  the  gaseous  diffusion  plants  (GDPs) 
located  near  Paducah,  Kentucky  and 
Piketon,  Ohio.  The  NRG  issued  the 
initial  certificates  of  compliance  for  the 
GDPs  on  November  26, 1996,  and 
assumed  regulatory  oversight  for  the 
GDPs  on  March  3,  1997.  The  GDPs  were 
last  issued  renewed  certificates  of 
compliance  on  January  29,  1999.  Those 
certificates  expire  December  31,  2003. 
The  USEC  renewal  requests  are  for  a 
five-year  period,  extending  from  the 
current  expiration  date  of  December  31, 
2003,  to  December  31,  2008.  The  USEC 
applications  for  renewal  contain  a 
revised  Depleted  Uranium  Management 
Plan  and  a  revised  Decommissioning 
Fimding  Plan  but  do  not  contain  any 
other  changes  to  the  existing 
Application  and  Safety  Analysis  Report. 
The  USEC  application  for  the  renewal  of 
the  Paducah  Gaseous  Diffusion  Plant  is 
based  on  USEC's  previous  Application, 
as  revised  through  Revision  81  dated 
April  11,  2003,  and  USEC's  previous 
Compliance  Plan,  as  revised  through 
Revision  9  dated  December  1,  2000.  No 
additional  changes  to  the  Application  or 


Compliance  Plan  are  requested.  The 
USEC  application  for  the  renewal  of  the 
Portsmouth  Gaseous  Diffusion  Plant  is 
based  on  USEC's  previous  Application, 
as  revised  through  Revision  65  dated 
April  11,  2003,  and  USEC's  previous 
Compliance  Plan,  as  revised  through 
Revision  11  dated  January  31.  2003.  No 
additional  changes  to  the  Application  or 
Compliance  Plan  are  requested. 

Copies  of  the  renewal  application  for 
certification  (except  for  classified  and 
proprietary  portions  which  are  withheld 
in  accordance  with  10  CFR  2.790. 
"Availability  of  Public  Records")  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.htm}. 
Documents  may  also  be  examined  and/ 
or  copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville.  MD  20854. 

n.  Notice  of  Comment  Period 

Any  interested  party  may  submit 
written  comments  on  the  application  for 
renewal  of  the  certificate  of  compliance  - 
for  either  the  Paducah  plant  or  the 
Portsmouth  plant  for  consideration  by 
the  staff.  To  be  certain  of  consideration^ 
comments  must  he  received  by  (insert 
date  30  days  from  day  of  publication). 

Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  application  should  be 
mailed  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555,  or 
may  be  hand  delivered  to  11545 
Rockville  Pike,  Rockville,  MD  20852 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays.  Comments  should  be  legible 
and  reproducible,  and  include  the 
name,  affiliation  (if  any),  and  address  of 
the  comment  provider.  All  comments 
received  by  the  Commission  will  be 
made  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room  located  in  Rockville.  MD. 

Following  evaluation  of  USEC's 
applications  for  renewal,  and  any  public 
comments  received,  the  Commission 
staff  will  issue  a  written  decision,  and 
publish  notice  of  the  decision  in  the 
Federal  Register.  Upon  publication  of 
the  notice  of  decision,  any  person 
whose  interest  may  be  affected  may  then 
request  review  of  the  decision  within  30 
days,  pursuant  to  10  CFR  76.62(c)  or 
76.64(d),  whichever  applies. 
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m.  Further  Information 

For  further  information  you  may 
contact  Mr.  Dan  E.  Martin,  concerning 
the  Paducah  plant,  at  (301)  415-7254,  or 
Mr.  Michael  G.  Raddatz,  concerning  the 
Portsmouth  plant,  at  (301)  415-6334,  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory- 
Conunission,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  8lh  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Margaret  V.  Federline, 
Deputy  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[PR  Doc.  03-12599  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  7S90-01-I> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
•and  Procedures  will  hold  a  meeting  on 
)une  11,  2003,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meethig 
shall  be  as  follows:  Wednesday,  June  11, 
2003 — 4:15  p.m. — 6:15  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formidate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Sam  Duraiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (ET)  five  days  prior 
to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 


individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  May  14,  2003. 
Sher  Bahadur. 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
IFR  Doc.  03-12596  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  7S90-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  May  19,  26,  June  2,  9, 

16,  23,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  ofMay  19,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  May  19,  2003. 

Week  of  May  26,  2003— Tentative 

Wednesday,  May  28,  2003 

9:30  a.m. — Meeting  with  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Angela  Williamson,  301- 
415-5030) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

2:45  p.m. — Discussion  of  Management 
Issues  (Closed — Ex.  2) 

Thursday,  May  29,  2003 

9:30  a.m. — Briefing  on  Status  of 
Revisions  to  the  Regulatory 
Framework  for  Steam  Generator  Tube 
Integrity  (Public  Meeting)  (Contact: 
Louise  Limd,  301-415-3248) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 
2  p.m. — Briefing  on  Equal  Employment 

Opportunity  Program  (F*ublic 

Meeting)  (Contact:  Corenthis  Kelley, 

301^15-7380) 

Week  of  June  2,  2003— Tentative 

Friday,  June  6,  2003 

10:00  a.m. — Discussion  of  Seciurity 
Issues  (Closed — Ex.  1) 

Week  of  June  9,  2003— Tentative 

Wednesday,  Jime  11,  2003 

10:30  a.m. — All  Employees  Meeting 

(Public  Meeting) 
1:30  p.m. — All  Employees  Meeting 

(Public  Meeting) 


Week  of  June  16,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  16,  2003. 

Week  of  June  23,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  June  23,  2003. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting  ' 

Schedule  can  be  found  on  the  Internet 
at:  wurw.nrc.gov/what-we-do/policy- 
making/ schedule. Html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dicw@nir.gov. 

Dated:  May  15,  2003. 
R.  Michelle  SchroU, 

Acting  Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-12711  Filed  5-16-03;  10:36  am] 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  Regulatory 
Guides  are  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  by  its  task  niunber,  DG-1079, 
which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1079, 
"Criteria  for  Power  Systems  for  Nuclear 
Power  Plants,"  is  being  developed  to 
describe  a  method  that  is  acceptable  to 
the  NRC  staff  for  complying  with  the 
NRC's  regulations  for  the  design, 
operation,  and  testing  of  electric  power 
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systems  in  nuclear  power  plants.  The 
guide  proposes  to  endorse  IEEE  Std. 
308-2001,  "Criteria  for  Class  IE  Power 
Systems  for  Nuclear  Power  Generating 
Stations." 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  by 
mail  to  the  Rules  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  or  they  may  be  hand- 
delivered  to  the  Rules  and  Directives 
Branch,  Office  of  Administration,  at 
11555  Rockville  Pike,  Rockville,  MD. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Rockville, 
MD.  Comments  will  be  most  helpful  if 
received  by  July  31,  2003. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  Home  page  [http:/ 
/www.nrc.gov).  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
fconnat)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  web  site,  contact 
Ms.  Carol  Gallagher,  301-415-5905;  e- 
mail  CAG@NRC.GOV.  For  technical 
information  about  Draft  Regulatory 
Guide  DG-1079,  contact  Mr.  S.K. 
Aggarwal  at  301-415-6005,  (e-mail 
SKA@NRC.GOV). 

Although  a  deadline  is  given  for 
comments  on  these  draft  guides, 
_camments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  301-415-4737  or  (800) 
397-42056;  fax  301-415-3548;  e-mail 
PDR@NRC.GOV.  Requests  for  single 
copies  of  draft  or  final  regulatory  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  shoidd  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Distribution  Services  Section,  or  by  fax 
to  301-415-2289;  e-mail 
DISTRIBUTION@NRC.GOV.  Telephone 
requests  Cannot  be  acconunodated. 
Regulatory  guides  are  not  copyrighted, 
and  NRC  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 


Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  Mayfield, 

Director,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  03-12597  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Collection:  Scholarship  for 
Service  Program  Internet  Web  Page, 
0MB  No.  3206-0246 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
aimounces  that  the  Office  of  Persoimel 
Management  (OPM)  intends  to  submit  a 
request  to  the  Office  of  Management  and 
Budget  (OMB).  The  OPM  is  requesting 
OMB  to  approve  a  collection  associated 
with  the  Scholarship  For  Service  (SFS) 
Program  Internet  Web  page.  Approval  of 
the  Web  page  is  necessary  to  facilitate 
the  timely  registration,  selection  and 
placement  of  program-enrolled  students 
in  Federal  agencies. 

The  SFS  Program  was  established  by 
the  National  Science  Foimdation  in 
accordance  with  the  Federal  Cyber 
Service  Training  and  Education 
Initiative  as  described  in  the  President's 
National  Plan  for  Information  Systems 
Protection.  This  program  seeks  to 
increase  the  number  of  qualified 
students  entering  the  fields  of 
information  assiu-ance  and  computer 
security  in  an  effort  to  respond  to  the 
threat  to  the  Federal  Government's 
information  technology  infi^astructure. 
The  program  provides  capacity  building 
grants  to  selected  4-year  colleges  and 
universities  to  develop  or  improve  their 
capacity  to  train  information  assurance 
professionals.  It  also  provides  selected 
4-year  colleges  and  universities 
scholarship  grants  to  attract  students  to 
the  information  assurance  field. 
Participating  students  who  receive 
scholarships  fi°om  this  program  are 
required  to  serve  a  10-week  internship 
during  their  studies  and  complete  a 
post-graduation  employment 
commitment  equivalent  to  the  length  of 
the  scholarship  or  one  year,  whichever 
is  longer. 

At  present,  there  are  192  eru-olled 
participants.  Forty  students  will  need 
permanent  placement  and  100  students 
will  need  internship  placement  in  the 


summer  2003.  Based  on  other  programs 
that  collect  similar  information,  we 
estimate  the  collection  of  information 
for  registering  and  creating  an  online 
resume  to  be  45  minutes  to  1-hour  in 
length  of  time  to  answer  questions.  We 
estimate  the  total  number  of  hours  to  be 
200. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  biu-den  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  by  Jidy  19,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to:  U.S.  Office  of  Personnel 
Management,  ATTN:  Rob  Timmins, 
1900  E  Street,  NW.,  Room  1425, 
Washington,  DC  20415-9820,  E-mail: 
ratimmin@opm  .gov. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director 

[FR  Doc.  03-12576  Filed  5-19-03:  8:45  am] 
BUJJNG  CODE  S32S-38-l> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee 

Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on:  Thiu^day,  June  19, 
2003,  Thursday,  July  10,  2003,  and 
Thiu-sday,  July  24,  2003. 

The  meetings  wall  start  at  10  a.m.  and 
will  be  held  in  Room  5A06A,  Office  of 
Personnel  Management  Building,  1900  E 
Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
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Entitlement  to  membership  on  the 
Comjnittee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  FV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Prematiu-e  disclosing  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Conunittee,  Room  5538,  1900  E  Street, 
NW.,  Washington,  DC  20415;  (202)  606- 
1500. 

Dated:  May  6,  2003. 
Mary  M.  Rose, 

Chairperson,  Federal  Prevailing  Rate 

Advisory  Committee. 

[FR  Doc.  03-12577  Filed  5-19-03:  8:45  am] 

BILLING  CODE  632S-49-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From;  Securities  and  Exchange  Coramission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 


Extension:  Rule  17g-l  |17  CFR  270.17g-l]. 
SEC  File  No.  270-208.  OMB  Control  No. 
3235-0213. 

Notice  is  hereby  given  that,  pursuemt 
to  the  Paperwork  Reduction  Act  of  1995 
[44  U.S.C.  3501-3520],  the  Securities 
and  Exchange  Commission  (the 
"Comjnission")  is  soliciting  comments 
on  the  collection  of  information 
simmiarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17g-l  (17  CFR  270.17g-l]  under 
the  Investment  Company  Act  of  1940 
(the  "Act")  governs  the  fidelity  bonding 
of  officers  and  employees  of  registered 
management  investment  companies 
("funds")  and  their  advisers.  Rule  17g- 
1  requires,  in  part,  the  following: 

•  Independent  Directors'  Approval 
Requirements.  At  least  aiuiually.  the 
independent  directors  of  a  fund  must 
approve  the  form  and  amount  of  the 
fund's  fidelity  bond.  Rule  17g-l 
provides  a  schedule  of  minimum 
amounts  for  fidelity  bonds  based  on  a 
fund's  size.  The  independent  directors 
also  must  approve  the  amoiuit  of  any 
premium  paid  for  any  "joinfbond" 
covering  multiple  funds  or  certain  other 
affiliates  of  the  fund. 

•  Fidelity  Bond  Content 
Requirements.  The  fidelity  bond  must 
provide  that  it  shall  not  be  cancelled, 
terminated  or  modified  except  upon  60- 
days  written  notice  to  the  affected  party 
and  to  the  Commission.  In  the  case  of 

a  joint  bond,  this  60-day  notice  also 
must  be  given  to  each  fund  and  to  the 
Commission.  In  addition,  a  joint  bond 
must  provide  that  the  fidelity  insurance 
company  will  provide  all  funds  covered 
by  the  bond  with  (i)  a  copy  of  the  bond 
and  any  amendments  to  the  bond;  (ii)  a 
copy  of  any  formal  filing  of  a  claim  on 
the  bond;  and  (iii)  notification  of  the 
terms  of  the  settlement  on  any  claim 
prior  to  execution  of  that  settlement. 

•  Joint  Bond  Agreement  Requirement. 
A  fund  that  is  insined  by  a  joint  bond 
must  enter  into  an  agreement  with  all 
other  parties  insured  by  the  joint  bond 
regarding  recovery  under  the  joint  bond. 

•  Required  Filings  with  the 
Commission.  Upon  execution  of  a 
fidelity  bond  or  any  amendment  thereto, 
a  fund  must  file  with  the  Commission 

a  copy  of:  (i)  the  executed  fidelity  bond; 
(ii)  the  resolution  of  the  fund's 
independent  directors  approving  the 
fidelity  bond;  and  (iii)  a  statement  as  to 
the  period  for  which  the  fidelity  bond 
premiums  have  been  paid.  In  the  case  of 
a  joint  bond,  a  fund  also  must  file  a 
copy  of:  (i)  a  statement  showing  the 
amoimt  of  a  single  insm-ed  bond  the 
fund  would  have  maintained  under  the 


rule  had  it  not  been  named  under  a  joint 
bond;  and  (ii)  each  agreement  between 
the  fund  and  all  other  insured  parties. 
A  fund  also  must  notify  the  Commission 
in  writing  within  5  days  of  any  claim 
and  settlement  on  a  claim  made  uinder 
a  fidelity  bond. 

•  Required  Notices.to  Directors.  A 
fund  must  notify  by  registered  mail  each 
member  lof  its  board  of  directors  of  (i) 
any  cancellation,  termination  or 
modification  of  the  fidelity  bond  at  least 
45  days  prior  to  the  effective  date;  and 
(ii)  the  filing  or  settlement  of  any  claim 
imder  the  fidelity  bond  when  the 
notification  is  filed  with  the 
Commission. 

Rule  17g-l's  independent  directors' 
annual  review  requirements,  fidelity 
bond  content  requirements,  joint  bond 
agreement  requirement  and  the  required 
notices  to  directors  seek  to  ensure  the 
safety  of  fund  assets  against  losses  due 
to  the  conduct  of  persons  who  may 
obtain  access  to  those  assets.  These 
requirements  also  seek  to  facilitate 
oversight  of  a  fund's  fidelity  bond.  The 
rule's  required  filings  with  the 
Commission  are  designed  to  assist  the 
Commission  in  monitoring  funds' 
compliance  with  the  fidelity  bond 
requirements. 

The  Commission  staff  estimates  that 
approximately  4600  funds  are  subject  to 
the  requirements  of  rule  17g-l,  and  that 
on  average  a  fund  spends  approximately 
one  hour  per  year  complying  with  the 
rule's  paperwork  requirements.  The 
Commission  staff  therefore  estimates  the 
total  annual  burden  of  the  rule's 
paperwork  requirements  to  be  4600        ~ 
horn's. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act.  These 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  Commission  rules. 
The  collection  of  information  required 
by  rule  1 7g-l  is  mandatory  and  will  not 
be  kept  confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number. 

Written  comments  are  requested  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biurden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

iDated:  May  13,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12605  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

Extension:  Form  24F-2.  SEC  File  No.  270- 
399,  OMB  Control  No.  3235-0456. 

iNotice  is  hereby  given  that  piu^uant  ' 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information. 

Under  17  CFR  270.24f-2,  any  open- 
end  management  companies  ("mutual 
funds"),  unit  investment  trusts  ("UTTs") 
or  face-amoimt  certificate  companies 
(collectively,  "funds")  that  are  deemed 
to  have  registered  an  indefinite  amount 
of  securities  must,  not  later  than  90  days 
after  the  end  of  any  fiscal  year  in  which 
it  has  publicly  offered  such  seciuities, 
file  Form  24F-2  with  the  Commission. 
Fonn  24F-2  is  the  annual  notice  of 
securities  sold  by  funds  that 
accompanies  the  payment  of  registration 
fees  with  respect  to  the  seciuities  sold 
during  the  fiscal  year. 

The  Commission  estimates  that  7,428 
funds  file  Form  24F-2  on  the  required 
annual  basis.  The  average  annual 
burden  per  respondent  for  Form  24F-2 
is  estimated  to  be  two  hoiu-s.  The  total 
annual  burden  for  all  respondents  to 
Form  24F-2  is  estimated  to  be  14,856 
hours. 

TTie  estimate  of  average  burden  hours 
is  made  solely  for  the  piuposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules. 


Compliance  with  the  collection  of 
information  required  by  Form  24F-2  is 
mandatory.  The  Form  24F-2  filing  that 
must  be  made  to  the  Commission  is 
available  to  the  public.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503  and  (ii)  Mr. 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Secinities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  May  15,  2003.  " 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12606  Filed  5-19-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension:  Regulation  S-P,  SEC  File  No. 
270-480,  OMB  Control  No.  3235-0537. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Regulation  S^ — Privacy  of  Consumer 
Financial  Information 

On  June  22,  2000,  effective  November 
13,  2000,  the  Commission  adopted 
Regxilation  S-P  under  the  Secm-ities 
Exchange  Act  of  1934  ("Exchange  Act") 
to  implement  Title  V  of  the  Gramm- 
Leach-Bliley  Act  ("G-L-B  Act"  or 
"Act").  Among  other  things,  Title  V  of 
the  G-L-B  Act  requires  that  at  the  time 
of  establishing  a  customer  relationship 
with  a  consumer  and  not  less  than 
annually  during  the  continuation  of 
such  relationship,  a  financial  institution 
shall  provide  a  clear  and  conspicuous 


disclosure  to  such  consumer  of  such 
financial  institution's  policies  and 
practices  with  respect  to  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties 
("privacy  notice").  Title  V  of  the  Act 
also  provides  that,  unless  an  exception 
applies,  a  financial  institution  may  not 
disclose  nonpublic  personal  information 
of  a  consumer  to  a  nonaffiliated  thfrd 
party  unless  the  financial  institution 
clearly  and  conspicuously  discloses  to 
the  consimier  that  such  information  may 
be  disclosed  to  such  third  party;  the 
consiuner  is  given  the  opportunity, 
before  the  time  that  such  information  is 
initially  disclosed,  to  direct  that  such 
information  not  be  disclosed  to  such- 
third  party;  and  the  consumer  is  given 
an  explanation  of  how  the  consumer  can 
exercise  that  nondisclosure  option  ("opt 
out  notice"). 

The  privacy  notices  required  by  the 
Act  are  mandatory.  The  opt  out  notices 
are  not  mandatory  for  financial 
institutions  that  do  not  share  nonpublic 
personal  information  with  nonaffiliated 
third  parties  except  as  permitted  under 
an  exception  to  the  statute's  opt  out 
provisions.  Regulation  S-P  implements  . 
the  statute's  requirements  with  respect 
to  broker-dealers,  investment 
companies,  and  registered  investment 
advisers  ("covered  entities").  The  Act 
and  Regulation  S-P  also  contain 
consumer  reporting  requirements.  In 
order  for  consumers  to  opt  out,  they 
must  respond  to  opt  out  notices.  At  any 
time  during  their  continued 
relationship,  consimiers  have  the  right 
to  change  or  update  thefr  opt  out  status. 
Most  covered  entities  do  not  share 
nonpublic  personal  information  with 
nonaffiliated  third  parties  and  therefore 
are  not  required  to  provide  opt  out 
notices  to  consimiers  under  Regulation 
S— P.  Therefore,  few  consumers  are 
required  to  respond  to  opt  out  notices 
under  the  rule. 

Currently,  there  are  approximately 
18,500  covered  entities  (approximately 
5,600  broker-dealers  that  conduct 
business  with  the  general  public,  5,100 
investment  companies,  and  7,800 
registered  investment  advisers)  that 
must  prepare  or  revise  the  annual  and 
initial  privacy  notices  they  provide  to 
their  customers.  To  prepare  or  revise 
their  privacy  notices,  each  of  the 
approximately  10,700  covered  entities 
that  is  a  broker-dealer  or  investment 
company  requires  an  estimated  40  hours 
at  a  cost  of  $5,248  (32  hours  of 
professional  time  at  $160  per  hour  plus 
8  hours  of  clerical  or  administrative 
time  at  $16  per  hour)  and  each  of  the 
approximately  7,800  covered  entities 
that  is  a  registered  investment  adviser 
requires  an  estimated  5  hours  at  a  cost 
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of  $656  {4  hours  of  professional  time  at 
$160  per  hour  plus  1  hour  of  clerical  or 
administrative  time  at  $16  per  hour). 
Thus,  the  total  compliance  burden  per 
year  is  740,000  hours  (40  hours  for 
10,700  broker-dealers  and  investment 
companies,  and  5  hours  for  7.800 
registered  investment  advisers  (40  x 
10,700  =  428,000,  5  x  7,800  =  39.000, 
and  428,000  +  39,000  =  467,000),  and 
$57,401,600  ($5,248  x  10,700  = 
$56,153,600,  $160  x  7,800  =  $1,248,000, 
and  $56,153,600  +  $1,248,000  = 
$57,401,600). 

It  is  not  anticipated  that  covered 
entities  will  need  to  incui'  any  capital  or 
start-up  cost  to  comply  with  Regulation 
S-P.  However,  covered  entities 
generally  will  include  initial  and  annual 
privacy  notices  to  customers  with 
disclosure  documents  or  account 
statements  that  they  currently  receive. 
These  statements  typically  are 
assembled  and  sent  by  organizations 
that  specialize  in  mailing  and 
distribution.  The  additional  material 
might  result  in  an  increase  in  total 
annual  distribution  costs  of 
approximately  $2.6  million  for  all 
covered  entities.  This  estimate  is  based 
on  an  average  additional  cost  per 
mailing  of  $0.02  for  130.7  million 
investor  accounts.  The  number  of 
investor  accounts  assumes  there  are  53 
million  brokerage  accounts.  77.3  million 
individual  investment  company 
shareholders,  and  400,000  customers  of 
investment  advisers. 

Compliance  with  Regulation  S-P  is 
necessary  for  covered  entities  to  achieve 
compliance  with  the  consumer  financial 
privacy  notice  requirements  of  Title  V  of 
the  G-L-B  Act.  The  required  consumer 
notices  are  not  submitted  to  the 
Conunission.  Because  the  notices  do  not 
involve  a  collection  of  information  by 
the  Commission,  Regulation  S-P  does 
not  involve  the  collection  of 
confidential  information.  Regulation  S- 
P  does  not  have  a  record  retention 
requirement  per  se,  although  the  notices 
to  consumers  it  requires  are  subject  to 
the  recordkeeping  requirements  of  Rules 
17a-3  and  17a-4.  Please  note  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 


Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  May  13.  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12607  Filed  5-19-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 

From:  Securities  and  Exchange 

Commission,  Office  of  Filings  and 

Information  Services.  Washington,  DC 

20549. 
Extension: 

Rule  6e-2,  SEC  File  No.  270-177. 
OMB  Control  No.  3235-0177. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  6e-2  [17  CFR  270.6e-2l  under 
the  Investment  Company  Act  of  1940 
("Act")  is  an  exemptive  rule  that 
permits  separate  accoimts.  formed  by 
life  insurance  companies,  to  fund 
certain  variable  life  insurance  products. 
The  rule  exempts  such  separate 
accounts  from  the  registration 
requirements  under  the  Act.  an^ong 
others,  on  condition  that  they  comply 
with  all  but  certain  designated 
provisions  of  the  Act  and  meet  the  other 
requirements  of  the  rule.  The  rule  sets 
forth  several  information  collection 
requirements. 

Rule  6e-2  provides  a  separate  account 
with  an  exemption  from  the  registration 
provisions  of  section  8(a)  of  the  Act  if 
the  account  files  with  the  Commission 
Form  N-6EI-1,  a  notification  of  claim  of 
exemption. 

The  rule  also  exempts  a  separate 
account  from  a  number  of  other  sections 
of  the  Act,  provided  that  the  separate 
account  makes  certain  disclosure  in  its 
registration  statements,  reports  to 
contractholders,  proxy  solicitations,  and 
submissions  to  state  regulatory 
authorities,  as  prescribed  by  the  rule. 

Paragraph  (b)(9)  of  rule  6e-2  provides 
an  exemption  from  the  requirements  of 
section  17(f)  of  the  Act  and  imposes  a 
reporting  burden  and  certain  other 


conditions.  Section  17(f)  requfres  that 
every  registered  management  company 
meet  various  custody  requirements  for 
its  securities  and  similar  investments. 
Paragraph  (b)(9)  applies  only  to 
management  accoimts  that  offer  life 
insurance  contracts  subject  to  rule  6e- 
2. 

Since  2000,  there  have  been  no  filings 
under  paragraph  (b)(9)  of  rule  6e-2  by 
management  accounts.  Further,  all 
variable  life  separate  accounts  that  have 
filed  post-effective  amendments  to  their 
registration  statements  during  this 
period  have  been  structured  as  unit 
investment  trusts  and  thus  have  not 
been  subject  to  the  requirements  of 
paragraph  (b)(9)  of  the  rule.  Therefore, 
since  2000,  there  has  been  no  cost  or 
burden  to  the  industry  regarding  the 
information  collection  requirements  of 
paragraph  {b)(9)  of  rule  6e-2.  In 
addition,  there  have  been  no  filings  of 
Form  N-6EI-1  by  separate  accounts 
since  2000.  Therefore  there  has  been  no 
cost  or  burden  to  the  industry  since  that 
time. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Commission  at  the  address  below.  Any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Kenneth  A. 
Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549,  and  Desk 
Officer,  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington.  DC  20503.  Comments  must 
be  submitted  to  OMB  within  30  day  of 
this  notice. 

Dated:  May  14,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-12608  Filed  5-19-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26046;  812-12768] 

Claymore  Securities,  Inc.  and 
Claymore  Securities  Defined 
Portfolios;  Notice  of  Application 

May  14,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under: 
(i)  section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  for 
exemptions  from  sections  14(a)  and 
19(b)  of  the  Act  and  from  rule  19b-l 
thereunder;  (ii)  sections  6(c)  and  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)  of  the  Act;  and  (iii)  section 
12(d)(l)(J)  of  the  Act  for  an  exemption 
from  section  12(d)(l)(F)(ii)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
Claymore  Seciuities  Inc.  ("Sponsor"), 
Claymore  Seciuities  Defined  Portfolios 
(the  "Claymore  Trust"),  as  well  as  any 
unit  investment  trust  ("UIT")  for  which 
the  Sponsor  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Sponsor  serves  as  the  sponsor 
in  the  future  (together  with  the 
Claymore  Trust,  the  "Trusts")  and  any 
presently  outstanding  or  subsequently 
issued  series  of  the  Trusts  (each,  a 
"Trust  Series")  request  an  order:  (a) 
under  section  12(d)(l)(J)  of  the  Act  to 
permit  each  Trust  Series  to  offer  and  sell 
to  the  public  units  ("Units")  with  a  sales 
load  that  exceeds  the  1.5%  limit  in 
section  12(d)(l)(F)(ii)  of  the  Act;  (b) 
under  sections  6(c)  and  1 7(b)  for  an 
exemption  from  section  17(a)  of  the  Act 
to  permit  the  Trust  Series  to  invest  in 
affiliated  registered  investment 
companies  within  the  limits  of  section 
12(d)(1)(F)  of  the  Act;  and  (c)  under 
section  6(c)  of  the  Act  for  exemptions 
from  sections  14(a)  and  19(b)  of  the  Act 
and  rule  19b-l  under  the  Act  to  permit 
Units  to  be  publicly  offered  without 
requiring  the  Sponsor  to  take  for  its  own 
account  or  place  with  others  $100,000 
worth  of  Units,  and  to  permit  the  Trust 
Series  to  distribute  capital  gains 
resulting  from  the  sale  of  portfolio 
securities  within  a  reasonable  time  after 
receipt. 

RUNG  DATES:  The  application  was  filed 
on  January  30,  2002,  and  amended  on 
May  8,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 


should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  9.  2003  and  should 
be  accompanied  by  proof  of  service  on 
the  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC, 
20549-0609;  Applicants:  Nicholas 
Dalmaso,  c/o  Claymore  Securities,  Inc., 
210  North  Hall  Street,  Wheaton,  Illinois 
60187. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Todd  F.  Kuehl,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington,  DC, 
20549-040Z(tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Sponsor,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934,  will  serve  as  the 
sponsor  to  the  Claymore  Trust  and  any 
future  Trusts.  1  The  Claymore  Trust  is  a 
UIT  registered  under  the  Act  and  each 
Trust  Series  is  organized  under  a  trust 
indenture  between  the  Sponsor,  a 
banking  institution  or  trust  company  as 
trustee  ("Trustee")  and  an  evaluator. 
The  Trustee,  the  Sponsor  or  an  affiliate 
may  serve  as  the  evaluator.  The 
evaduator,  will  be  a  "qualified 
evaluator"  as  defined  in  rule  22c-l(b)(2) 
under  the  Act.  Pursuant  to  the  trust    " 
indenture,  the  Sponsor  will  deposit  into 
each  Trust  Series  shares  of  existing 
registered  investment  companies 
("Funds"),  or  contracts  and  monies  for 
the  purchase  of  shares  of  the  Funds.  The 
Funds  may  be  closed-end  or  open-end 
investment  companies  or  UTTs.  Certain 
of  the  Funds  are  open-end  investment 
companies  or  UTTs  that  have  received 
exemptive  relief  under  the  Act  to  sell 
thefr  shares  at  negotiated  prices  on  an 
exchange  ("Exchange  Funds").  In 
addition,  a  Trust  Series  may  invest  a 
portion  of  its  assets  directly  in  equity 


'  The  Claymore  Trust  is  currently  the  only 
existing  Trust  intending  to  rely  on  the  requested 
order.  Any  other  existing  or  future  Trust  that  may 
rely  on  the  order  in  the  hiture  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application. 


securities,  fixed  income  securities  and 
other  investment  instruments  (together 
with  the  Funds,  the  "Securities"). 

2.  The  purpose  of  each  Trust  Series  is 
to  provide  retail  investors  (1)  an 
investment  with  a  professionally 
selected  asset  allocation  model  or 
investment  theme  based  upon  the 
Sponsor's  assessment  of  the  overall 
economic  climate  and  financial  markets, 
and  (2)  the  opportunity  for  income  and/ 
or  capital  appreciation  through  a 
diversified  fixed  portfolio  of  Funds 
professionally  selected  by  the  Sponsor 
from  the  total  population  of  available 
Funds  within  the  various  market  sectors 
of  the  Sponsor's  asset  allocation  model 
or  consistent  with  the  enunciated 
investment  theme  (together  with  any 
other  Securities  selected  in  accordance 
with  the  Sponsor's  asset  allocation 
model  or  investment  theme  for  the 
particular  Trust  Series).  Applicants 
anticipate  that  certain  of  the  Funds 
selected  may  be  advised  and/ or 
distributed  by  the  Sponsor  or  one  of  its 
affiliates  ("Affiliated  Funds"). 
Applicants  anticipate  that  most  of  the 
Funds  selected  will  be  unaffiliated  with 
the  Sponsor  ("Unaffiliated  Fimds"). 
Applicants  state  that  the  Trust  Series' 
investments  in  Affiliated  Funds  and 
Unaffiliated  Funds  will  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  restriction  of  section 
12(d)(l)(F)(ii). 

3.  Shares  of  each  of  the  Funds  (except 
closed-end  Funds  or  Exchange  Funds) 
will  be  purchased  by  or  deposited  into 
any  Trust  Series  at  their  public  offering 
price  (i.e.,  such  Funds'  net  asset  values, 
plus  any  applicable  sales  loads).  Shares 
of  closed-end  Funds  and  Exchange 
Funds  will  be  purchased  by  or 
deposited  into  a  Trust  Series  at  their 
market  value  as  determined  by  an 
evaluator.  Investors  in  the  Trust  Series 
("Unitholders")  will  pay  a  specified 
sales  load  to  the  Sponsor  in  connection 
with  the  purchase  of  their  Units. 

4.  The  Trustee  may  receive  service 
fees  under  a  rule  12b-l  plan  from 
certain  Funds  to  compensate  it  for 
providing  servicing  and  sub-accounting 
functions  with  respect  to  Fund  shares 
held  by  the  Trust  Series.  In  such  cases, 
the  Trustee  will  reduce  its  regular  fee  to 
a  Trust  Series  directly  by  the  fees  it 
receives  from  the  Funds  and  rebate  any 
excess  fees  it  receives  to  the  Trust 
Series.  Any  fees  so  rebated  will  be 
utilized  by  the  Trust  Series  to  absorb 
other  bona  fide  Trust  Series'  expenses. 
To  the  extent  that  these  fees  exceed  the 
total  Trust  Series'  expenses,  the  excess 
will  be  distributed  along  with  other 
income  earned  by  the  Trust  Series. 
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Applicants'  Legal  Analysis 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  those 
securities  represent  more  than  3%  of  the 
acquired  company's  total  outstanding 
voting  stock,  more  than  5%  of  the 
acquiring  company's  total  assets,  or  if 
the  secittities,  together  with  the 
securities  of  any  other  acquired 
investment  companies,  represent  more 
than  10%  of  the  acquiring  company's 
total  assets. 

2.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  does  not 
apply  to  an  acquiring  company  if  the 
company  and  its  affiliated  persons  own 
no  more  than  3%  of  an  acquired 
company's  total  outstanding  securities, 
provided  that  the  acquiring  company 
does  not  impose  a  sales  load  of  more 
than  1.5%.  In  addition,  the  section 
provides  that  no  acquired  company  may 
be  obligated  to  honor  any  acquiring 
company's  redemption  request  in  excess 
of  l°/o  of  the  acquired  company's 
securities  during  any  period  of  less  than 
30  days,  and  the  acquiring  company 
must  vote  its  acquired  company  shares 
either  in  accordance  with  instructions 
from  its  shareholders  or  in  the  same 
proportion  as  all  other  shareholders  of 
the  acquired  company. 

3.  A  Trust  Series  will  invest  in 
AfBliated  and  Unaffiliated  Funds  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act.  If  the  requested  relief  is  granted, 
the  Trust  Series  will  offer  Units  to  the 
public  with  a  sales  load  that  exceeds  the 
1.5%  limit  in  section  12(d)(l)(F)(ii). 

4.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1),  if  and  to 
the  extent  that  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

5.  Applicants  have  agreed,  as  a 
condition  to  the  requested  relief,  that 
any  sales  charges  and/or  service  fees 
charged  with  respect  to  Units  of  a  Trust 
Series  will  not  exceed  the  limits  set 
forth  in  rule  2830  of  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD")  Conduct  Rules  applicable  to 
a  fund  of  funds.  Applicants  believe  that 
it  is  appropriate  to  apply  the  NASD's 
rule  to  the  proposed  arrangement 
instead  of  the  sales  load  limitation  in 
section  12(d)(l){F)(ii).  Applicants  assert 
that  the  NASD's  rule  more  accurately 
reflects  today's  regulatory  environment 
with  respect  to  the  methods  by  which 
investment  companies  finance  sales 
expenses. 


6.  Applicants  state  that,  with  respect 
to  Securities  issued  by  closed-end 
Funds  which  are  traded  on  the  open 
market,  no  front-end  sales  load, 
contingent  deferred  sales  charges,  12b- 
1  fees,  or  other  distribution  fees  or 
redemption  fees  will  be  charged  in 
connection  with  the  purchase  or  sale  of 
the  Securities  by  a  Trust  Series. 
Similarly,  no  front-end  sales  loads, 
contiogent  deferred  sales  charges  or 
redemption  fees  will  be  assessed  in 
connection  with  the  purchase  or  sale  of 
Securities  of  an  Exchange  Fund,  but 
certain  Exchange  Fimds  may  assess  a 
rule  12b-l  fee.  Although  the  Trust 
Series  will  likely  incur  brokerage 
commissions  in  connection  with  their 
open  market  purchases  of  Seciuities  of 
closed-end  Funds  or  Exchange  Funds, 
these  commissions  will  not  differ  from 
commissions  otherwise  incurred  in 
connection  with  the  purchase  or  sale  of 
comparable  portfolio  securities. 

7.  Applicants  also  agree,  as  a 
condition  to  the  requested  relief,  that 
each  Trust  Series  will  not  invest  in  any 
underlying  Fund  which  acquires 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

B.  Section  1 7(a)  of  the  Act 

1.  With  regard  to  the  Trust  Series' 
investments  in  Affiliated  Funds, 
applicants  request  relief  from  section 
17(a)  of  the  Act  under  sections  6(c)  and 
17(b).  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  a  registered  investment  company 
from  selling  securities  to,  or  purchasing 
securities  from,  the  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person. 
Applicants  submit  that  the  Trust  Series 
and  Affiliated  Fimds  may  be  deemed  to 
be  affiliated  persons  of  one  another  by 
virtue  of  being  xmder  common  control  of 
the  Sponsor.  Applicants  state  that 
purchases  and  redemptions  of  Seciuities 
of  the  Affiliated  Fimds  that  are  open- 
end  investment  companies  or  UITs  by  a 
Trust  Series  could  be  deemed  to  be 
principal  transactions  between  affiliated 
persons  under  section  17(a). 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  persons  or 
transactions  from  any  provisions  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  of  the  Act 


provides  that  the  Commission  will 
exempt  a  proposed  transaction  from 
section  1 7(a)  if  evidence  establishes 
that:  (a)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicants  state  that  Securities  of 
open-end  Funds  and  UITs  will  be  sold 
to  the  Trust  Series  at  the  Fund's  public 
offering  price  (i.e.,  such  Fund's  net  asset 
value,  plus  any  applicable  sales  loads). 
As  a  result.  Applicants  believe  that  the 
transactions  in  Securities  of  Affiliated 
Funds,  including  the  consideration  to  be 
paid  or  received,  will  be  reasonable  and 
fair  and  will  not  involve  overreaching 
on  the  part  of  any  person  involved. 
Furthermore,  Applicants  believe  that 
the  proposed  transactions  will  be 
consistent  with  the  policies  of  the  Trust 
Series  as  recited  in  the  registration 
statements  for  the  Trust  Series. 

C.  Section  14(a)  of  the  Act 

1.  Section  14(a)  of  the  Act  requires  in 
substance  that  a  registered  investment 
tompany  have  $100,000  of  net  worth 
prior  to  making  a  public  offering. 
Applicants  believe  that  each  Trust 
Series  will  comply  with  this 
requirement  because  the  Sponsor  will 
deposit  substantially  more  than 
$100,000  of  Securities  in  each  Trust 
Series.  Applicants  assert,  however,  that 
the  Commission  has  interpreted  section 
14(a)  as  requiring  that  the  initial  capital 
investment  in  an  investment  company 
be  made  without  any  intention  to 
dispose  of  the  investment.  Applicants 
state  that,  under  this  interpretation,  a 
Trust  Series  would  not  satisfy  section 
14(a)  because  of  the  Sponsor's  intention 
to  sell  all  of  the  Units  of  the  Trust 
Series. 

2.  Rule  14a-3  under  the  Act  exempts 
UITs  from  section  14(a)  if  certain 
conditions  are  met,  one  of  which  is  that 
the  UTT  invest  only  in  "eligible  trust 
securities,"  as  defined  in  the  rule. 
Applicants  submit  that  the  Trust  Series 
cannot  rely  on  the  rule  because  the 
Trust  Series  will  invest  all  or  a  portion 
of  their  assets  in  Fund  shares  (or  in  a 
combination  of  Fund  shares  and  other 
Securities)  and  such  Fund  shares  and 
certain  equity  Securities  are  not  eligible 
trust  securities.  Pursuant  to  section  6(c) 
of  the  Act,  Applicants  request  an 
exemption  from  the  net  worth 
requirement  of  section  14(a)  of  the  Act. 
Applicants  state  that  the  Trust  Series 
and  the  Sponsor  will  comply  in  all 


respects  with  the  requirements  of  rule 
14a-3.  except  that  the  Trust  Series  will 
not  restrict  their  portfolio  investments 
to  "eligible  trust  securities." 

D.  Section  19(b)  of  the  Act 

1.  Section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act  provide  that, 
except  under  limited  circumstances,  no 
registered  investment  company  may 
distribute  long-term  gains  more  than 
once  every  twelve  months.  Rule  19b- 
1(c),  under  certain  circumstances, 
excepts  a  UTT  investing  in  "eligible  trust 
securities"  (as  defined  in  rule  14a-3) 
from  the  requirements  of  rule  19b-l. 
Because  the  Trust  Series  do  not  limit 
their  investments  to  "eligible  trust 
seciuities,"  the  Trust  Series  do  not 
qualify  for  the  exemption  in  paragraph 
(c)  of  rule  19b-l.  Therefore,  applicants 
request  an  exemption  under  section  6(c) 
from  section  19(b)  and  rule  19b-l  to  the 
extent  necessary  to  permit  capital  gains 
earned  in  connection  wnth  the 
redemption  of  Fund  shares,  or  sales  of 
closed-end  Fund  shares.  Exchange  Fund 
shares,  or  other  portfolio  Securities,  to 
be  distributed  to  Unitholders  along  with 
the  Trust  Series'  regular  distributions. 
Applicants  state  that,  in  all  other 
respects,  the  Trust  Series  will  comply 
with  section  19(b)  and  rule  19b-l.  * 

Applicants  assert  that  the  abuses  that 
section  19(b)  and  rule  19b-l  were 
designed  to  prevent  do  not  exist  with 
regard  to  the  Trust  Series.  Applicants 
state  that  any  gains  from  the  redemption 
or  sale  of  Fund  shares  or  other  portfolio 
Securities  would  be  triggered  by  the 
need  to  meet  Trust  Series'  expenses  or 
by  requests  to  redeem  Units,  events  over 
which  the  Sponsor  and  the  Trust  Series 
have  no  control. 

Apphcants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Trust  Series  will  comply  with 
sectidh  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  limitation  of  section 
12(d)(l)(F)(ii). 

2.  Any  sales  charges  and/or  service 
fees  (as  those  terms  are  defined  in 
NASD  Conduct  Rule  2830)  charged  with 
respect  to  Units  of  a  Trust  Series  will 
not  exceed  the  limits  set  forth  in  NASD 
Conduct  Rule  2830  applicable  to  a  fund 
of  funds  (as  defined  in  NASD  Conduct 
Rule  2830). 

3.  No  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  The  Trust  Series  and  the  Sponsor 
will  comply  in  all  respects  with  the 
requirements  of  rule  14a-3,  except  that 
the  Trust  Series  will  not  restrict  their 


portfolio  investments  to  "eligible  trust 
securities." 

5.  No  Trust  Series  will  terminate 
within  thirty  days  of  the  termination  of 
any  other  Trust  Series  that  holds  shares 
of  one  or  more  common  Funds. 

6.  The  prospectus  of  each  Trust  Series 
and  any  sales  literature  or  advertising 
that  mentions  the  existence  of  an  in- 
kind  distribution  option  will  disclose 
that  Unitholders  who  elect  to  receive 
Fund  shares  will  incur  any  applicable 
rule  121>-t1  fees. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^aret  H.  McFarland,  ^ 

Deputy  Secretary. 

[PR  Doc.  03-12609  Filed  5-19-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  68  FR  25071,  May  9, 
2003. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

ANNOUNCEMENT  OF  AODfTIONAL  MEETING: 

Additional  Meeting. 

A  Closed  Meeting  was  held  on 
Thursday,  May  15,  2003  at  5:30  p.m. 

Commissioner  Goldschmid,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

The  subject  matter  of  the  Closed 
Meeting  held  on  Thursday,  May  15, 
2003  was:  Litigation  Matter. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
attended  the  Closed  Meeting.  Certain 
staff  members  who  had  an  interest  in 
the  matter  also  attended  the  Closed 
Meeting. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertcun  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  May  15,  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-12796  Filed  5-16-03;  4:10  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47856;  File  No.  SR-NASD- 
2003-78] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  Rule  6230  To 
Reduce  TRACE  Reporting  Period 

May  14,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  2, 
2003,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  n,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  NASD  is 
requesting  that  the  Commission  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  Rule 
6230  to  reduce  the  period  to  report  a 
transaction  in  a  TRACE-eligible  debt 
security  from  75  minutes  to  45  minutes. 
Rule  6230  is  one  of  the  Trade  Reporting 
and  CompUance  Engine  ("TRACE") 
rules.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets.  3 


6200.  TRADE  REPORTING  AND 
COMPLIANCE  ENGINE  (TRACE) 

6230.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

A  member  that  is  required  to  report 
transaction  information  pursuant  to 
paragraph  (b)  below  must  report  such 
transaction  information  within  [one 
hour  and  fifteen] '45  minutes  of  the  time 
of  execution,  except  as  otherwise 
provided  below,  or  the  transaction 
report  will  be  "late."  The  member  must 


•  15  use.  78s(bMl). 

M7CFR240.19b-4. 

'  NASD  corrected  a  typographical  error  in  the  text 
of  the  proposed  rule  change  in  a  telephone 
conversation  between  Sharon  K.  Zakula,  Assistant 
General  Counsel,  Office  of  General  Counsel. 
Regulatory  Policy  and  Oversight.  NASD,  and  Mary 
N.  Simpkins,  Special  Counsel,  Division  of  Market 
Regulation,  Conunission,  on  May  13,  2003. 
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transmit  the  report  to  TRACE  during  the 
hours  the  TRACE  system  is  open 
("TRACE  system  hours"),  which  are 
8:00  a.m.  Eastern  Time  through  6:29:59 
p.m.  Eastern  Time.  Specific  trade 
reporting  obligations  during  a  24-hour 
cycle  are  set  forth  below. 

(1)  Transactions  Executed  During 
TRACE  System  Hours 

Transactions  in  TRACE-eligible 
securities  executed  on  a  business  day  at 
or  after  8:00  a.m.  Eastern  Time  through 
6:29:59  p.m.  Eastern  Time  must  be 
reported  within  45[one  hour  and  fifteen] 
minutes  of  the  time  of  execution.  If  a 
transaction  is  executed  on  a  business 
day  less  than  45[one  hour  and  fifteen] 
minutes  before  6:30  p.m.  Eastern  Time, 
a  member  may  report  the  transaction  the 
next  business  day  within  45[one  hour 
and  fifteen]  minutes  after  the  TRACE 
system  opens.  If  reporting  the  next 
business  day,  the  member  must  indicate 
"as/of  and  provide  the  actual 
transaction  date. 

(2)  Transactions  Executed  at  or  After 
6:30  P.M.  Through  11:59:59  P.M. 
Eastern  Time 

Transactions  in  TRACE-eligible 
securities  executed  on  a  business  day  at 
or  after  6:30  p.m.  Eastern  Time  through 
11:59:59  p.m.  Eastern  Time  must  be 
reported  the  next  business  day  within 
45[one  hoiu  and  fifteen)  minutes  after 
the  TRACE  system  opens.  The  member 
must  indicate  "as/of  and  provide  the 
actual  transaction  date. 

(3)  Transactions  Executed  at  or  After 
12:00  A.M.  Through  7:59:59  A.M. 
Eastern  Time 

Transactions  in  TRACE-eligible 
seciuities  executed  on  a  business  day  at 
or  after  12:00  a.m.  Eastern  Time  through 
7:59:59  a.m.  Eastern  Time  must  be 
reported  the  same  day  within  45[one 
hoiu'  and  fifteen]  minutes  after  the 
TRACE  system  opens. 

(4)  Transactions  Executed  on  a  Non- 
Business  Day 

Transactions  in  TRACE-eligible 
securities  executed  on  a  Saturday, 
Sunday,  or  a  federal  or  religious  holiday 
on  which  the  TRACE  system  is  closed, 
at  any  time  during  that  day  (determined 
using  Eastern  Time),  must  be  reported 
the  next  business  day  within  45[one 
hour  and  fifteen]  minutes  after  the 
TRACE  system  opens.  The  transaction 
must  be  reported  as  follows:  the  date  of 
execution  must  be  the  first  business  day 
(the  same  day  the  report  must  be  made); 
the  execution  time  must  be  "12:01:00 
a.m.  Eastern  Time"  (stated  in  military 
time  as  "00:01:00");  and  the  modifier, 
"special  price,"  must  be  selected.  In 


addition,  the  transaction  must  not  be 
designated  "as/of.  When  the  reporting 
method  chosen  provides  a  "special 
price"  memo  field,  the  member  must 
enter  the  actual  date  and  time  of  the 
transaction  in  the  field. 

(5)  Through  (6)  No  Change. 

(b)  Through  (f)  No  Change. 
*        *        *        *        * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Ride  6230(a)  currently  requires 
a  member  that  is  a  party  to  a  transaction 
in  a  TRACE-eligible  security  to  report 
the  transaction  information  to  TRACE 
within  75  minutes  of  the  time  of 
execution.'' 

NASD  is  proposing  to  reduce  the 
period  to  report  ft'om  75  minutes  to  45 
minutes.  In  Rule  6230(a),  the  general 
requirement  to  report  transaction 
information  within  75  minutes  of  the 
time  of  execution  is  restated  as  45 
minutes.  In  addition,  NASD  is 
proposing  to  amend  the  next-day 
reporting  exceptions  in  Rules  6230(a)(1) 
through  (4)  to  require  that  the  report  be 
filed  within  45  minutes  of  the  time  the 
TRACE  system  opens  instead  of  the 
current  75  minutes.  Specifically,  in  Rule 
6230(a)(1),  a  member  could  elect  to 


*  Limited  exceptions  to  the  general  requirement 
are  stated  in  Rule  6230(a)(1)  through  (4),  which 
provide  for  reporting  a  transaction  the  next  business 
day  that  the  TRACE  system  is  open  in  certain 
circumstances.  Specifically,  in  Rule  6230(a)(1).  a 
member  currently  may  elect  to  report  a  transaction 
the  next  business  day  that  the  TRACE  system  is 
open  at  any  time  within  75  minutes  after  the 
TTRACE  system  opens,  if  the  meral)er  executed  the 
trade  the  prior  business  day  less  than  75  minutes 
before  the  TRACE  system  closed.  (Currently,  on  a 
business  day,  the  TRACE  system  is  open  from  8 
a.m.  Eastern  Time  to  6:30  p.m.  Eastern  Time  to 
receive  reports.)  In  Rule  6230(a)(2)  through  (4). 
members  are  directed  how  to  report  trades  that 
occur  (1)  after  TRACE  system  hours,  (2)  before 
TRACE  system  hours,  or  (3)  on  q  weekend  or  a 
holiday.  In  each  case,  the  member  must  report  the 
transaction  the  next  business  day  that  the  TRACE 
system  is  open  within  75  minutes  of  the  opening. 


report  the  next  business  day  if  a 
transaction  occurs  within  45  minutes 
before  the  TRACE  system  closing.  If  the 
member  elects  to  report  the  following 
business  day  that  the  TRACE  system  is 
open,  the  member  must  report  the 
transaction  within  45  minutes  after  the 
TRACE  system.opens.  In  addition,  in 
Rule  6230(a)(2)  through  (4),  a  member 
would  be  required  to  report  transaction 
information  for  specified  transactions 
the  next  business  day  that  the  TRACE 
system  is  open  and  would  be  required 
to  do  so  within  45  minutes  after  the 
system's  opening. 

The  proposed  rule  change,  if 
approved,  would  result  in  important 
trade  information  reaching  the  market  in 
a  timelier  manner,  furthering  NASD's 
goals  with  respect  to  improving 
transparency  under  TRACE,  and 
enhancing  specific  TRACE  reporting 
provisions.  The  goal  to  reduce  the 
reporting  period  in  TRACE  has  been 
understood  by  the  industry  for  several    - 
years  and  has  been  noted  as  a  goal  in 
rule  filings  with  the  SEC  since  1999,  as 
well  as  in  the  SEC's  first  order 
approving  the  full  set  of  the  TRACE 
Rules.s 

The  SEC  approved  the  current  75- 
minute  period  after  several  phases  of 
discussion  about  the  appropriate 
reporting  period.^  In  early  TRACE 
discussions  occurring  in  1998  and  1999, 
NASD  staff  recommended  that  the 
industry  prepare  for  a  15-minute 
reporting  period.  In  response  to  industry 
feedback,  NASD  revised  its  proposal  to 
include  a  60-minute  period,  with  the 
caveat  that  NASD  intended  to  reduce 
the  reporting  period  to  IS-minutes  after 
TRACE  became  operational  and 
members  had  acquired  experience  with 
reporting.^ 

Prior  to  the  July  1 .  2002  TRACE 
effective  date,  the  SEC  staff  requested 
NASD  to  coordinate  with  the  National 
Securities  Clearing  Corporation 
("NSCC")  regarding  the  TRACE 
reporting  initiative.  Certeiin  member 
firms  utilizing  NSCC  for  reporting 
municipal  bond  transactions  to  the 
Municipal  Securities  Rulemaking  Board 
("MSRB")  requested  that  NASD  and 


^  Securities  Exchange  Act  Release  No.  43873 
(January  23.  2001).  66  FR  8131,  8135  (January  29, 
2001)  (order  approving  SR-NASD-99-65). 

"  Securities  Exchange  Act  Release  No.  46144 
(June  28,  2002),  67  FR  44907  (July  5.  2002)  (order 
approving  SR-NASD-2002-46). 

'Currently,  NASD  staff  intends  to  recommend  a 
further  reduction  in  the  TRACE  reporting  period  to 
15  minutes  that  would  be  effective  mid-year  2004. 
The  reduction  in  the  TRACE  reporting  period 
would  be  consistent  with  the  Municipal  Securities 
Rulemaking  Board's  published  plan  to  implement  a 
15-minute  transaction  reporting  requirement  for 
municipal  securities  that  would  take  effect  on  July 
1,2004. 


NSCC  develop  a  TRACE  reporting 
option  so  that  members  could  utilize  the 
same  NSCC  functionality  for  reporting 
transactions  in  TRACE-eligible 
securities.  Because  of  NSCC  operational 
issues,  it  became  clear  that  firms  would 
be  precluded  from  reporting  through 
NSCC  unless  NSCC  improved  its  "batch 
processing"  to  allow  for  more 
submissions  per  day,  and  NASD 
adopted  a  slightly  longer  reporting 
period.  As  a  result  the  SEC  approved  the 
NASD's  proposal  to  extend  the  reporting 
period  to  75  minutes  for  the  initial 
period  of  reporting  under  TRACE.  The 
basis  for  extending  the  period  to  75 
minutes  was  that  NASD  planned  to 
reduce  the  reporting  period 
substantially  after  TRACE  became 
operational.  Consistent  with  the  NASD's 
goal  of  a  reduced  reporting  period, 
NSCC  has  publicly  committed  to 
support  the  proposed  45-minute 
reporting  requirement. 

The  NASD  proposal  to  reduce  the 
reporting  period  at  this  time  to  45 
minutes  is  supported  by  statistical 
evidence  from  TRACE  data.  The  data 
indicates  that  the  industry  generally  has 
achieved  technological  readiness  to 
implement  the  proposed  rule  change. 
For  example,  in  the  fourth  quarter  of 

2002,  eighty-three  percent  (83%)  of  all 
trades  reported  to  TRACE  were  reported 
within  45  minutes  of  execution.  NASD 
will  work  with  firms  that  are  currently 
not  able  to  report  trades  within  45 
minutes  generally  between  the  date  of 
the  SEC's  approval  of  the  proposed  rule 
change,  if  so  approved,  and  October  1, 

2003,  the  planned  date  of 
implementation,  to  assist  such  firms  to 
be  ready  and  able  to  comply  with  a  45- 
minutes  reporting  period  on  October  1, 
2003. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Acta,  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fi^udulent  emd  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change,  if  approved,  will 
provide  NASD,  as  the  self-regulatory 
organization  designated  to  regulate  the 
over-the-coimter  markets,  with 
heightened  capabilities  to  regidate  and 
provide  surveillance  of  the  debt 
securities  markets  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
and  will  improve  transparency  by 
reducing  the  period  between  the  time  of 


•15U.S.C.  78o-3(b)(6). 


execution  of  a  transaction  and  the 
dissemination  of  the  transaction 
information,  for  securities  subject  to 
dissemination,  for  the  protection  of 
customers  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  beUeve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  has  requested  that  the 
Commission  find  good  cause  piusuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  NASD  believes  that 
accelerated  approval  will  benefit 
investors  and  member  firms  as  follows. 
Member  firms  will  receive  prior 
notification,  by  several  months,  of  a 
clear,  fixed,  certain  deadline  to 
implement  a  modest  reduction  in  the 
reporting  period.  Firms  will  have 
sufficient  notice  to  enable  firms' 
operational  staffs  to  make  any  necessary 
systems  changes  or  enhancements  to 
comply  with  the  reduced  reporting 
period  on  October  1,  2003.  As  noted 
above,  NASD  is  aware  that  some  firms 
may  have  greater  operational  and 
technical  difficulties  in  making  the 
operational  enhancements  to  support  a 
45-minute  reporting  period.  NASD  is 
interested  in  working  with  these  firms, 
and  believes  that  an  accelerated 
approval  and  a  fixed  implementation 
date  would  encourage  such  firms  to 
begin  addressing  45-minute  reporting 
concerns  earlier  in  2003. 

In  addition,  NASD  believes  that 
approval  of  this  provision  on  an 
accelerated  basis  to  create  a  date  certain 
for  implementation  is  likely  to  improve 
price  transpcirency  for  the  benefit  of 
investors  by  effectively  reducing  the 
reporting  period  prior  to  the  time  this 
rule  change  would  take  effect  on 
October  1,  2003.  Specifically,  members 
have  indicated  that  they  will  begin  to 
modify  operations  and  systems,  as 
necessary,  as  soon  as  the  membership  is 
certain  that  the  reporting  period  will  be 
reduced,  and  to  what  extent,  and  is  able 
to  ascertain  the  effective  date  of  the  new 
reporting  requirement.  As  firms  reduce 


their  reporting  windows,  reported  prices 
will  begin  to  be  disseminated  more 
quickly. 

Moreover,  NASD  believes  that 
members  have  been  aware  that  the 
NASD  would  reduce  the  TRACE 
reporting  period  because  NASD,  the 
SEC,  and  the  industry  have  publicly 
discussed  reduction  of  the  reporting 
period  for  several  years.  TRACE  has 
now  been  operational  for  almost  nine 
months,  and  NASD's  proposal  to  reduce 
the  reporting  period  would  not  take 
effect  until  October  1,  2003,  which  is  15 
months  ftxjm  the  date  of  implementation 
of  TRACE.  The  Commission  is  not,  at 
this  time,  granting  accelerated  approval 
of  the  proposed  rule  change. 

NASD  intends  to  respond  to 
comments  filed  with  the  SEC  regarding 
the  proposed  reduction. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  nde  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-78  and  should  be 
submitted  by  Jime  10,  2003. 
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For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-12611  Filed  5-19-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47836;  File  No.  SR-NYSE- 
2003-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Changes  by  the  New 
York  Stocl(  Exchange,  Inc.  Relating  to 
Arbitration 

May  12,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  9, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  NYSE.  NYSE 
filed  the  proposed  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act  ^  and 
rule  19b-4(f)(6)  thereimder,''  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  extension  of  rule  600(g). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  fV  below.  The 
NYSE  has  prepared  svunmaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


3  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M5  U.S  C.  78s(b)(3)(A). 
*  17  CFR  240.19b-4(f)(6). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  proposed  rule  change  is  intended 
to: 

•  Extend  imtil  September  30,  2003,^ 
rule  600(g)  that  was  approved  by  the 
Commission  for  a  six-month  period 
ending  May  12,  2003.6 

The  Exchange's  statement  of  purpose 
is  contained  in  the  Commission's 
Approval  Order.  In  that  Approval  Order 
the  Commission  stated:  "The 
Exchange's  Director  of  Arbitration  will 
monitor  the  progress  of  the  above 
described  litigation  [NASD  Dispute 
Resolution,  Inc.  and  New  York  Stock 
Exchange,  Inc.  v.  Judicial  Council  of 
California,  No.  C  02  3485  (N.D.  Cal.)] 
and  determine  whether  there  is  a 
continuing  need  for  the  waiver 
option."^ 

The  above  litigation,  in  which  the 
Exchange  and  NASD  Dispute 
Resolution,  Inc.  sought  a  declaratory 
judgment  that  the  Ethics  Standards  for 
Neutral  Arbitrators  in  Contractual 
Arbitrations  (the  "California 
Standards")  are  preempted  by  Federal 
law,  has  not  been  concluded.  On 
November  12,  2002,  Judge  Samuel  Conti 
dismissed  the  action  on  Eleventh 
Amendment  grounds."  A  Notice  of 
Appeal  from  Judge  Conti's  decision  has 
been  filed  with  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.^  The 
Exchange's  Director  of  Arbitration  has 
determined  that,  in  the  absence  of  a 
final  judicial  determination  or 
legislative  resolution  of  the  preemption 
issue,  there  is  a  continuing  need  for  the 
waiver  option. 


5  The  Cominission  recently  approved  an 
extension  of  a  similar  pilot  rule  of  the  National 
.Association  of  Securities  Dealers.  Inc.  ("NASD"), 
contained  in  its  Code  of  Arbitration  Procedure, 
until  September  30,  2003.  Release  No.  34-^7631 
(April  3,  2003).  68  FR  17713  (April  10.  2003).  By 
proposing  to  extend  its  own  pilot  rule  until 
September  30,  2003,  the  Exchange  seeks  to  conform 
the  duration  of  the  NASD  and  Exchange  pilot 
programs. 

0  Release  No.  34-46816  (November  12,  2002),  67 
FR  69793  (November  19.  2002). 

'  Id.  at  69794. 

»  NASD  Dispute  Resolution,  Inc.  v.  Judicial 
Council  of  California,  232  F.  Supp.  2d  1055  (N.D. 
Cal.  2002). 

'  In  another  case.  Mayo  v.  Dean  Witter  Reynolds. 
Inc.,  Morgan  Stanley  Dean  Witter  S-  Co.  dba  Morgan 
Stanley  Dean  Witter,  and  Does  J-50.  No.  C-01- 
20336  JF,  2003  WL  1922963  (N.D.  Cal.,  April  22. 
2003),  Judge  Jeremy  Fogel  recently  hejd  that 
application  of  the  California  Standards  to  the 
Exchange  and  other  self-regulatory  organizations  is 
preempted  by  the  Act,  the  comprehensive  system  of 
federal  regulation  of  the  securities  industry 
established  pursuant  to  the  Act,  and  the  Federal 
Arbitration  Act. 


2.  Statutory  Basis 

The  Exchange  states  that  the  proposed 
changes  are  consistent  with  section 
6(b)(5)  of  the  Act  ^°  in  that  they  promote 
just  and  equitable  principles  of  trade  by 
ensuring  that  members  and  member 
organizations  and  the  public  have  a  fair 
and  impartial  forum  for  the  resolution  of 
their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  stated  that  because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  11  and  rule  19b-4(f)(6)  thereunder.'^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 
or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  would 
otherwise  further  the  purposes  of  the 
Act. 

Pursuant  to  rule  19b-4(f)(6)(iii)  under 
the  Act,"  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  self-regulatory 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
The  Exchange  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 


'"15U:S.C.  78f[b)(5). 
>>  15  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-4(f)(6). 
"17  CFR  240.19b-^(f)(6)(iii). 


rule  change  will  become  immediately 
efisctive  upon  filing. 

The  Commission  believes  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.'* 
Waiving  the  pre-filing  requirement  and 
accelerating  the  operative  date  will 
merely  extend  a  pilot  program  that  is 
designed  to  provide  investors  with  a 
mechanism  to  resolve  disputes  with 
broker  "  dealers.  During  the  period  of 
this  extension,  the  Commission  and 
NYSE  vfiU  continue  to  monitor  the 
status  of  the  previously  discussed 
litigation.  For  these  reasons,  the 
Comjnission  designates  the  proposed 
rule  change  as  effective  and  operative 
immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copiesthereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Coomiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vnth  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
NYSE-2003-16  and  should  be 
submitted  by  June  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-12457  Filed  5-19-03;  8:45  am] 

BILLING  CODE  8010-01-P 


'*  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

'si7CFR200.30-3(a)(12). 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  inc.  Relating  to  a 
One  Tick  Step  Up  Requirement  for 
Auto-Ex  in  Certain  Option  Issues 

May  13,  2003. 
I.  Introduction 

On  August  27,  2002,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,2  a 
proposed  rule  change  to  adopt  a  one- 
tick  step  up  requirement  for  market 
makers  who  are  participating  on  the 
Exchange's  Automatic  Execution 
System  ("Auto-Ex").  On  March  19, 
2003,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  The  proposed  rule  change,  as 
amended,  was  published  in  the  Federal 
Register  on  April  9,  2003.3  The 
Commission  received  no  comments 
regarding  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

n.  Description 

The  Exchange  is  proposing  to  adopt 
PCX  Rule  6.87(e)(8)  relating  to  the 
Exchange's  Auto-Ex  System  for  options 
trading.  Currently,  options  market 
makers  who  are  logged  on  to  Auto-Ex 
are  obUgated  to  meet  certain 
requirements  with  respect  to  their  use  of 
Auto-Ex.  These  obligations  are  set  forth 
in  PCX  Rule  6.87(e)(l)-(7).  The 
Exchange  is  proposing  to  adopt  a  new 
nde  that  would  require  Lead  Market 
Makers  ("LMMs")  participating  on 
Auto-Ex  to  step  up  and  execute  certain 
orders  at  prices  better  than  the  Exchange 
is  disseminating  imder  specified 
conditions. 

PCX  Rule  6.8  7(i)  cmrently  allows  the 
Options  Floor  Trading  Committee 
("QFTC")  to  require  market  makers  to 
step  up  at  least  one  trading  increment  to 
the  national  best  bid  or  offer  ("NBBO") 
for  electronic  orders  in  selected  issues.* 


'  15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'  See  Securities  Exchange  Act  No.  47615  (April  2, 
2003).  68  FR  17420. 

*  Further,  pursuant  to  PCX  Rule  6.87(i),  the  OFTC 
may  designate  that  an  order  wrill  default  for  manual 
representation  in  the  trading  crowd  if  the  order 
would  be  executed  at  a  price  that  is  more  thai>  one 
trading  increment  away  from  the  f>CX  market  price. 


The  proposed  rule  change  would 
impose  an  alternative  step  up 
requirement  on  LMMs.  Under  the 
proposal,  if  the  OFTC  has  not  exercised 
its  authority  to  require  step  up  to  the 
NBBO,  the  Exchange  will  set  the  Auto- 
Ex  System  to  require  LMMs  to  step  up 
and  execute  trades  in  selected  issues  at 
the  NBBO  if  the  LMM  is  quoting  a  price 
within  one  tick  of  the  NBBO  as 
disseminated  by  another  exchange.  If 
the  LMM  is  quoting  a  price  that  is  more 
than  one  trading  increment  inferior  to 
the  price  being  disseminated  by  another 
options  exchange,  the  order  will  default 
for  manual  representation  in  the  trading 
crowd. 

Proposed  PCX  Rule  6.87(e)(8)  only 
will  apply  to  non-broker-dealer  orders 
for  ten  contracts  or  less  in  option  issues 
that  are  ranked  in  the  120  most  actively 
traded  equity  options  based  on  the  totjil 
number  of  contracts  traded  nationally 
for  a  specified  month  based  on  volume 
as  reported  by  the  Options  Clearing 
Corporation.  In  addition,  the  rule  vkrill 
only  apply  to  orders  in  option  series 
that  are  not  designated  as  LEAPS 
pursuant  to  PCX  Rule  6.4(e). 

The  Exchange's  determination  of 
whether  an  equity  option  ranks  in  the 
top  120  most  active,  nationally-traded 
issues  will  be  based  on  volume  statistics 
reported  by  the  Options  Clearing 
Corporation.  The  Exchange's 
determination  of  whether  an  equity 
option  ranks  in  the  top  120  most  active 
issues  will  be  based  on  voliune  statistics 
for  the  three  calendar  months  of  trading 
activity  beginning  four  months  prior,  to 
the  current  month.  The  Exchange  has 
represented  that  it  intends  to  notify  its 
Members  of  the  issues  that  are 
designated  to  be  in  the  top  120  via  a 
regidatory  bulletin  that  will  be 
published  at  the  beginning  of  each 
month. 

m.  Discussion 

After  carefid  consideration,  the 
Commission  finds  that  the  proposed 
nde  change  is  consistent  with  the  Act 
and  the  ndes  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particidar  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Acrt,^  which  requires 
among  other  things,  that  the  Exchange's 
ndes  be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 


5  15  U.S.C.  7Bf[b)(5). 
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public  interest.^  The  Commission 
believes  that  requiring  LMMs  to  step  up 
one  tick  to  match  the  NBBO  in  the  most 
highly  traded  options  series  should 
increase  the  ability  of  investors  to  gain 
access  to  the  best  bids  and  offers 
available  in  those  options  series. 

rv.  Conclusion 

For  all  of  the  aforementioned  reasons, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  aijd  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PCX-2002- 
54).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-12610  Filed  5-19-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Equal  Firm  Quotation  Size 
and  AUTO-X  Guarantees  for  Customer 
and  Broker-Dealer  Orders 

April  8,  2003. 

Editorial  Note:  Due  to  numerous  footnote 
errors,  this  document  is  being  reprinted  in  its 
entirety.  It  was  originally  printed  in  the 
Federal  Register  on  Monday,  April  14.  2003 
at  68  FR  17976-17979. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  20, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Exchange"  or  "Phlx")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
proposed  rule  change  has  been  filed  by 


^  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efTiciency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

'  15  U.S.C.  78s(b)(2). 

•17CFR20O.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


the  Phlx  as  a  "non-controversial"  rule 
change  under  Rule  19b— 4(f)(6)  imder  the 
Act.3  On  April  7.  2003,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change."*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  implement  an 
options  program  to  be  firm  for,  and  to 
automatically  execute  eligible  orders 
against,  the  Exchange's  disseminated 
size  for  both  customer  and  broker-dealer 
orders.  Specifically,  the  Exchange 
proposes  to  amend  Exchange  Rule  1082, 
Firm  Quotations,  to  provide  that  all 
Phlx  options  quotations  would  be  firm 
for  all  incoming  customer  and  broker- 
dealer  orders  for  their  full  disseminated 
size. 

The  Exchange  further  proposes  to 
amend  Exchange  Rule  1080, 
Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X),'^  to  provide  automatic 
executions  for  eligible  customer  and  off- 
floor  broker-dealer  orders  up  to  the 
Exchange's  disseminated  size,  subject  to 
a  maximum  guaranteed  AUTO-X  size  of 
250  contracts.  Options  on  the  Nasdaq- 
100  Index  Tracking  Stock  ("QQQ"sm)6 


3  17CFR240.19b-4(f)(6). 

••  See  letter  from  Richard  S.  Rudolph,  Director  and 
Counsel,  Phlx.  to  Deborah  l^ssman  Flynn,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  April  4.  2003  ("Amendment  No. 
1'"].  In  Amendment  No.  1,  Phlx  deleted  certain 
proposed  language  stating  that  "|t|he  minimum 
guaranteed  AUTO-X  size  is  1  contract,  and  the 
current  maximum  AUTO-X  size  is  250  contracts, 
except  for  QQQ  options  ":  retained  current  language 
that  the  minimum  and  maximum  guaranteed 
AUTO-X  sizes  for  each  option  will  be  posted  in  the 
Phlx's  website:  and  retained  current  language  that 
there  be  a  minimum  guaranteed  AUTO-X  size  and 
maximum  guaranteed  AUTO-X  size,  as  determined 
by  the  specialist  and  subject  to  approval  of  the 
Options  Committee. 

*  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  Qoor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature.  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor.  See  Exchange  Rule  1080. 

6The  Nasdaq-100®,  Nasdaq-100  Index®. 
Nasdaq®,  The  Nasdaq  Stock  Market®,  Nasdaq- 100 
SharesSM.  Nasdaq-100  Trust^M,  Nasdaq-100  Index 
Tracking  Stock^",  and  QQQ^"  are  trademarks  or 
service  marks  of  Nasdaq  and  have  been  licensed  for 
use  for  certain  purposes  by  the  Philadelphia  Stock 
Exchange  pursuant  to  a  License  Agreement  with 
Nasdaq.  The  Nasdaq-100  Index®  (the  Index)  is 


would  continue  to  have  a  maximum 
guaranteed  AUTO-X  size  of  2,000 
contracts  in  the  first  two  near  term 
expiration  months,  and  1,000  contracts 
for  all  other  expiration  months.^ 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Firm  Quotations 

Rule  1082.  (a)  No  change. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  Rule,  all  quotations  made 
availabl9by  the  Exchange  and  displayed 
by  quotation  vendors  shall  be  firm  for 
customer  and  broker-dealer  orders  at 
the  disseminated  price  in  an  amount  up 
to  thfr  disseminated  size.  Responsible 
brokers  or  dealers  bidding  (or  offering) 
at  the  disseminated  price  shall  be 
collectively  required  to  execute  orders 
presented  to  them  at  such  price  up  to 
the  disseminated  size  in  accordance 
with  Rule  1015,  or,  if  the  responsible 
broker  or  dealer  is  representing  (as 
agent)  a  limit  order,  such  responsible 
broker  or  dealer  shall  be  responsible  (as 
agent)  up  to  the  size  of  such  limit  order, 
but  may  be  responsible  as  principal  for 
all  or  a  portion  of  the  excess  of  the 
disseminated  size  over  the  size  of  such 
limit  order  to  the  extent  provided  in 
Rule  1015. 

(c)  No  change. 

(d)  [In  accordance  with  paragraph 
(d)(l)(ii)  of  the  SEC  Quote  Rule,  the 
quotation  size  for  a  disseminated  price 
with  respect  to  an  order  for  the  account 
of  a  broker  or  dealer  ("broker-dealer 
order")  shall  be  one  (1)  contract 
("quotation  size"),  and  all  quotations 
made  available  by  the  Exchange  and 
displayed  by  quotation  vendors  shall  be 
firm  for  broker-dealer  orders  at  the 
disseminated  price  in  an  amount  up  to 
the  quotation  size.  The  quotation  size 
for  broker-dealer  orders  provided  in  this 
paragraph  (d)  shall  be  periodically 
published  by  the  Exchange.  Responsible 
brokers  or  dealers  bidding  (or  offering) 
at  the  disseminated  price  shall  be 
collectively  required  to  execute  broker- 
dealer  orders  at  such  price  up  to  the 
quotation  size.  (e)l  If  responsible  brokers 
or  dealers  receive  an  order  to  buy  or  sell 
a  listed  option  at  the  disseminated  price 


determined,  composed,  and  calculated  by  Nasdaq 
without  regard  to  the  Licensee,  the  Nasdaq-100 
Trust^M,  or  the  beneficial  owners  of  Nasdaq-100 
Shares*".  Nasdaq  has  complete  control  and  sole 
discretion  in  determining,  comprising,  or 
calciilating  the  Index  or  in  modifying  in  any  way 
its  method  for  determining,  comprising,  or 
calculating  the  Index  in  the  future. 

'  See  Securities  Exchange  Act  Release  No.  46531 
(September  23,  2002],  67  FR  61370  (September  30. 
2002)  (SR-Phlx-2002-47). 


in  an  amount  greater  than  the 
disseminated  size  [(for  customer  orders) 
or  the  quotation  size  (for  broker-dealer 
orders)],  such  responsible  broker  or 
dealer  shall,  within  thirty  (30)  seconds 
of  receipt  of  the  order,  (i)  execute  the 
entire  order  at  the  disseminated  price 
(or  better),  or  (ii)  execute  that  portion  of 
the  order  equal  to  the  disseminated  size 
[(in  the  case  of  a  customer  order)  or  the 
quotation  size  (in  the  case  of  a  broker- 
dealer  order)]  at  the  disseminated  price 
(or  better),  and  revise  its  bid  or  offer. 
CoDime/ita/y; 

.01.  For  purposes  of  this  Rule  1082, 
the  term  'broker-dealer  orders" 
includes  orders  for  the  accounts)  of 
market  makers  on  another  exchange 
and  Registered  Options  Traders 
("ROTs")  on  the  Exchange. 
*      I  *        *         *         * 
* 
Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080.  (a)-(b)  No  change. 

(c)  AUTO-X.— AUTO-X  is  a  feature 
of  AUTOM  that  automatically  executes 
eligible  market  and  marketable  limit 
orders  up  to  the  number  of  contracts 
permitted  by  the  Exchange  for  certain 
strike  prices  and  expiration  months  in 
equity  options  and  index  options, 
unless  the  Options  Committee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchemge  disseminated 
quotation  (except  if  executed  pursuant 
to  the  NBBO  Feature  in  sub-paragraph 
(i)  below)  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  accordance  with  Exchange 
rules.  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged,  such  as 
pursuant  to  sub-paragraph  (iv)  below. 
An  order  may  also  be  executed  partially 
by  AUTO-X  and  partially  manually. 

TTie  Options  Committee  may  for  any 
period  restrict  the  use  of  AUTO-X  on 
the  Exchange  in  any  option  or  series 
provided  that  the  effectiveness  of  any 
such  restriction  shall  be  conditioned 
upon  its  having  been  approved  by  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder.  Any 
such  restriction  on  the  use  of  AUTO-X 
approved  by  the  Options  Committee 
will  be  clearly  communicated  to 
Exchange  membership  and  AUTOM 
users  through  an  electronic  message 
sent  via  AUTOM  and  through  an 
Exchange  information  circular.  Such 
restriction  would  not  take  effect  until 


after  such  communication  has  been 
made. 

Currently,  the  Exchange's  maximum 
allowable  AUTO-X  guarantee  is  250 
contracts.  With  respect  to  options  on  the 
Nasdaq-100  Index  Tracking  Stock 
("QQQ")SM,  orders  of  up  to  2,000 
contracts  in  the  first  two  (2)  near  term 
expiration  months,  and  1,000  contracts 
for  all  other  expiration  months,  are 
eligible  for  AUTO-X. 

For  each  option,  there  shall  be  a 
minimum  guaranteed  AUTO-X  size  and 
a  maximum  guaranteed  AUTO-X  size. 
Such  minimum  and  maximum  sizes 
may  be  for  a  different  number  of 
contracts  for  customer  orders  than  for 
broker-dealer  orders],  as  determined  by 
the  specialist  and  subject  to  the 
approval  of  the  Options  Committee. 

"The  Exchange  snail  provide  automatic 
executions  for  eligible  customer  and 
broker-dealer  orders  up  to  the 
Exchange's  disseminated  size  as  defined 
in  Exchange  Rule  1082,  subject  to  a 
minimum  guaranteed  AUTO-X  size  and 
a  maximum  guaranteed  AUTO-X  size 
(up  to  a  size  of  250  contracts). 

•  If  the  Exchange's  disseminated  size 
is  greater  than  the  minimum  guaranteed 
AUTO-X  size,  and  less  than  the 
maximum  guaranteed  AUTO-X  size, 
inbound  eligible  orders  shall  be 
automatically  executed  up  to 
Exchange's  disseminated  size. 
Remaining  contracts  shall  be  executed 
manually  by  the  specialist  or  placed  on 
the  limit  order  book. 

•  If  the  Exchange's  disseminated  size 
is  less  than  the  minimum  guaranteed 
AUTO-X  size  for  that  option,  inbound 
eligible  orders  shall  be  automatically 
executed  up  to  such  minimum 
guaranteed  AUTO-X  size.  Remaining 
contracts  shall  be  executed  manually  by 
the  specialist  or  placed  on  the  limit 
order  book. 

•  If  the  Exchange's  disseminated  size 
is  greater  than  the  maximum  guaranteed 
AUTO-X  size,  inbound  eligible  orders 
shall  be  automatically  executed  up  to 
such  maximum  guaranteed  AUTC)-X 
size.  Remaining  contracts  shril  be 
executed  manually  by  the  specialist. 

The  minimum  and  maximum 
guaranteed  AUTO-X  size  applicable  to 
each  option  shall  be  posted  on  the 
Exchange's  Web  site. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  classes  of  multiply-traded 
equity  options  eligible  for  AUTO-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  filed  with  the  Securities 


and  Exchange  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Securities 
Exchange  Act  of  1934. 

(i)-(v)  No  change. 

(d)-(j)  No  change. 

Commentary 

01-.04    No  change. 

.05    Off-floor  broker-dealer  limit 
orders  delivered  through  AUTOM  must 
be  represented  on  the  Exchange  Floor  by 
a  floor  member.  Off-floor  broker-dealer 
orders  delivered  via  AUTOM  shall  be 
for  a  minimum  size  of  one  (1)  contract. 
Off-floor  broker-dealer  limit  orders  are 
subject  to  the  following  other 
provisions: 

(iHiii)  No  Change 

(iv)  [(a)  The  minimum  guaranteed 
AUTO-X  size  shall  be  at  least  10 
contracts  for  off-floor  broker-dealer  limit 
orders  in  the  120  most  actively  traded 
equity  options  (the  "Top  120  Options"). 
A  Top  120  Option  is  defined  as  one  of, 
the  120  most  actively  traded  equity 
options  in  terms  of  the  total  number  of 
contracts  that  were  traded  nationally  for 
a  specified  month  based  on  volume 
reflected  by  The  Options  Clearing 
Corporation  ("OCC"). 

(b)  With  respect  to  all  other  options, 
off-floor  broker-dealer  limit  orders  may 
be  eligible  for  automatic  execution  via 
AUTO-X  on  an  issue-by-issue  basis, 
subject  to  the  approval  of  the  Options 
Committee. 

(c)  The  AUTO-X  guarantee  for  off- 
floor  broker-dealer  limit  orders  may  be 
for  a  different  number  of  contracts,  on 
an  issue-by-issue  basis,  than  the  AUTO- 
X  guarantee  for  public  customer  orders, 
subject  to  the  approval  of  the  Options 
Committee,  (v)]  Off-floor  broker-dealer 
AUTO-X  eligible  limit  orders  may  be 
eligible  for  the  Exchange's  National  Best 
Bid  or  Offer  ("NBBO")  Step-Up  Feature 
on  an  issue-by-issue  basis,  subject  to  the 
approval  of  the  Options  Committee. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  require  that  all 
Phlx  quotations  would  be  firm  for  aU 
incoming  customer  and  broker-dealer 
orders  for  their  full  disseminated  size, 
thus  eliminating  any  distinction 
between  customer  orders  and  broker- 
dealer  orders  respecting  firm  quotation 
size.  The  Phlx  also  proposes  to  provide 
that  all  Phlx  guaranteed  AUTO-X  sizes 
would  be  the  same  for  both  customer 
and  broker-dealer  orders. 

a.  Firm  Quotation  Size 

Currently,  Exchange  Rule  1082(b) 
requires  that  all  quotations  made 
available  by  the  Exchange  and  displayed 
by  quotation  vendors  shall  be  firm  for 
customer  orders  at  the  disseminated 
price  in  an  amount  up  to  the 
disseminated  size.  Exchange  Rule 
1082(d)  sets  forth  a  different  "quotation 
size"  of  one  contract  applicable  to 
broker-dealer  orders,  which  is 
distinguished  fi'om  the  "disseminated 
size"  for  which  responsible  brokers  or 
dealers  are  firm  for  customer  orders.** 
The  Exchange  proposes  to  amend 
Exchange  Rule  1082(b)  to  require  that 
all  quotations  made  available  by  the 
Exchange  and  displayed  by  quotation 
vendors  shall  be  firm  for  customer 
orders  and  broker-dealer  orders  at  the 
disseminated  price  in  an  amount  up  to 
the  disseminated  size,  thus  eliminating 
any  distinction  between  customer 
orders  and  broker-dealer  orders  with 
respect  to  the  size  for  which  Exchange 
option  quotations  are  firm. 

The  Exchange  would  also  delete  any 
references  to  "quotation  size"  and 
"broker-dealer"  fi'om  Exchange  Rule 
1082(e).  This  would  be  to  require  all 
quotations  made  available  by  the 
Exchange  and  displayed  by  quotation 
vendors  to  be  firm  at  the  disseminated 
price  in  an  amount  up  to  the 
disseminated  size  for  both  customers 
and  broker-dealers.  The  Phlx  represents 
that  the  purpose  of  this  provision  is  to 
provide  both  customers  and  broker- 
dealers  with  full  access  to  the  entire 
disseminated  size  of  the  Exchange's 


■Rule  llAcl-l(d)(l)(ii)  under  the  Act  provides 
that  an  exchange  or  association  may  establish  by 
rule  and  periodically  publish  a  quotation  size, 
which  shall  not  be  for  less  than  one  contract,  for 
which  responsible  brokers  or  dealers  who  are 
members  of  such  exchange  or  association  are 
obligated  under  paragraph  (c)(2)  of  this  section  to 
execute  an  order  to  buy  or  sell  a  listed  option  for 
the  account  of  a  broker  or  dealer  that  is  in  an 
amount  different  from  the  quotation  size  for  which 
it  is  obligated  to  execute  an  order  for  the  account 
of  a  customer.  17  CFR  240.11Acl-l(d)(l)(ii). 


quotations.  Thus,  the  Exchange 
proposes  to  eliminate  any  distinction 
between  the  size  for  which  its  quotes  are 
firm,  whether  for  customers  or  broker- 
dealers,  including  market  makers  on 
other  exchanges  and  Registered  Options 
Traders  ("ROTs"). 

b.  Automatic  Executions  at  the 
Disseminated  Size  for  Eligible  Customer 
and  Broker-Dealer  Orders 

In  November  2002,  the  Commission 
approved  an  Exchange  proposal  to 
provide  automatic  executions  for 
eligible  orders  at  the  Exchange's 
disseminated  size,  subject  to  a 
minimum  and  maximum  eligible  size 
range  to  be  determined  by  the  specialist 
and  subject  to  approval  of  the  Options 
Committee,  on  an  issue-by-issue  basis.^ 
The  Exchange  now  proposes  to  amend 
Exchange  Rule  1080(c)  by  deleting  the 
provision  that  such  minimum  and 
maximum  sizes  may  be  for  a  different 
number  of  contracts  for  customer  orders 
than  for  broker-dealer  orders. 
Corresponding  sections  of  the 
Commentary  to  Exchange  Rule  1080 
concerning  AUTO-X  eligibility  and 
different  guaranteed  AUTO-X  sizes  for 
customers  and  broker-dealers  would 
also  be  deleted.  This  would  result  in 
automatic  executions  for  both  eligible 
customer  orders  and  eligible  broker- 
dealer  orders  at  the  Exchange's 
disseminated  size. 

The  Exchange  proposes  to  eliminate 
the  distinction  among  customer  orders 
and  broker-dealer  orders  respecting 
AUTO-X  guarantees.  In  order  to  ensiire 
that  customer  and  broker-dealer  orders 
receive  the  same  AUTO-X  size 
guarantee,  the  Phlx  proposes  to  delete 
the  current  provisions  in  Exchange  Rule 
1080,  Commentary  .05  requiring  a 
minimum  guaranteed  AUTO-X  size  of 
ten  contracts  for  off-floor  broker-dealer 
orders  in  Top  120  options.  Additionally, 
the  current  Commentary  includes  a 
provision  that,  with  respect  to  all  other 
options,  off-floor  broker-dealer  limit 
orders  may  be  eligible  for  automatic 
execution  via  AUTO-X  on  an  issue-by- 
issue  basis,  subject  to  the  approval  of 
the  Options  Committee.  The  Exchange 
proposes  to  delete  this  provision  in 
order  to  enable  all  eligible  broker-dealer 
orders  to  be  treated  the  same  as  eligible 
customer  orders  with  respect  to  the 
Exchange's  guaranteed  AUTO-X  size. 

Finally,  the  Exchange  proposes  to 
delete  bom  the  Commentary  the 
provision  that  the  AUTO-X  guarantee 
for  off-floor  broker-dealer  limit  orders 
may  be  for  a  different  number  of 


contracts,  on  an  issue-by-issue  basis, 
than  the  AUTO-X  guarantee  for  public 
customer  orders,  subject  to  the  approval 
of  the  Options  Committee. 

c.  Conclusion 

The  Exchange  believes  that  this 
proposed  "one  size  fits  all"  approach,  as 
set  forth  in  subsections  a.  and  b.  above, 
should  enable  the  Exchange  to  compete 
for  broker-dealer  orders  by  ensuring  that 
there  would  be  no  distinction  between 
broker-dealer  and  customer  orders  with 
respect  to:  (i)  the  size  for  which  the 
Exchange  is  firm  at  its  disseminated 
price;  and  (ii)  the  Exchange's  guaranteed 
AUTO-X  size.  Furthermore,  the 
Exchange  believes  that  the  proposal 
should  enhance  the  transparency  of  its 
markets  and  result  in  a  larger  number  of 
orders  automatically  executed. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)  of  the  Act  'o  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act "  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  protect  investors  and 
the  public  interest  by  requiring 
Exchange  specialists  and  ROTs  to  be 
firm  for  up  to  the  Exchange's 
disseminated  size  for  all  orders,  and 
providing  automatic  executions  at  the 
same  guaranteed  size  for  all  eligible 
orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition  that  is  not  necessary  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 


*  See  Securities  Exchange  Act  Release  No.  46886 
(November  22.  2002),  67  FR  72015  (December  3, 
2002)  (SR-Phlx-2002-39). 


""ISU.S.C.  78f(b). 
» 15  U.S.C.  78flb)(5). 
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shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
intra«st,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  12  of  the  Act  and  Rule  19b- 
4(f)(6)  13  thereunder.  1" 

A  proposed  rule  change  filed  under 
Rule  19b-^{f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However.  Rule  19b- 
4(fl(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Phlx  seeks  to  have  the  proposed  rule 
change  become  operative  immediately 
upon  filing  so  that  the  Exchange  may 
remain  competitive  with  other 
exchanges  with  similar  rules  in  effect. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  waive  the 
30-day  operative  date  and  make  the 
proposed  rule  change  operative 
immediately  upon  filing,  in  order  to 
allow  the  Phbc  to  compete  for  broker- 
dealer  orders  by  removing  any 
distinction  between  broker-dealer  and 
customer  orders  with  respect  to  the  size 
for  which  the  Exchange  is  firm  at  its 
disseminated  price  and  the  Exchange's 
guaranteed  AUTO-X  size.is  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  vsrith 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  edl  vmtten 
statements  with  respect  to  the  proposed 


"15  U.S.C.  78s(b)(3)(A). 

"  17  CFR  240.19b-4(f)(6). 

"As  required  under  Rule  19b-4(f}(6)(iii),  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.a  78c(f). 


rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  ' 

proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-18  and  should  be 
submitted  by  May  5,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-9034  Filed  4-11-^3;  8:45  am] 

Editorial  Note:  Due  to  numerous  footnote 
errors,  this  document  is  being  reprinted  in  its 
entirety.  It  was  originally  printed  in  the 
Federal  Register  on  Monday,  April  14,  2003 
at68FR  17976-17979. 

[FR  Doc.  R3-9034  Filed  5-19-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47647;  File  No.  SR-Phlx- 
2003-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  inc.  To 
Adopt  a  License  Fee  for  Transactions 
in  DIAMONDS®  Exchange  Traded 
Funds 

April  8,  2003. 

Editorial  Note:  Due  to  numerous  footnote 
errors,  this  document  is  being  reprinted  in"  its 
entirety.  It  was  originally  printed  in  the 
Federal  Register  on  Monday,  April  14,  2003 
at  68  FR  17979-17982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  28, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Summary  of  Equity  Charges  to  adopt  a 
license  fee  of  $0.00025  per  share  per 
trade  side  for  sides  greater  than  500 
shares,  with  no  maximum  fee  per  trade 
side  charged  to  Non-PACE  Customers  ^ 
and  Electronic  Communications 
Networks  ("ECNs"),*  and  a  license  fee 
of  $0.0005  per  share  per  trade  side,  with 
no  maximum  fee  per  trade  side  charged 
to  specialists  for  transactions  on  the 
Phlx  in  the  DIAMONDS®  Exchange 
Traded  Funds  ("DIAMONDS').^  The 
Exchange  also  proposes  to  make  minor, 
technical  changes  to  its  equity  fee 
schedule  to  make  corresponding 
references  to  the  proposed  fees.  All 
other  equity  charges  currently  assessed 
by  the  Phlx  will  be  imposed  where 
applicable.^ 

The  Exchange  proposes  to  implement 
this  fee  as  of  April  1 ,  2003,  the  date  that 


'•17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


3  PACE  is  the  acronym  for  the  Exchange's 
Automated  Communication  and  Execution  System, 
which  is  the  Exchange's  order  routing,  delivery, 
execution  and  reporting  system  for  its  equity 
trading  floor.  See  Exchange  Rules  229  and  229A. 

*  ECNs  shall  mean  any  electronic  system  that 
widely  disseminates  to  third  parties  orders  entered 
therein  by  an  Exchange  market  maker  or  over-the- 
counter  ("OTC")  market  maker,  and  permits  such 
orders  to  be  executed  against  in  whole  or  in  part; 
except  that  the  term  ECN  shall  not  include:  any 
system  that  crosses  multiple  orders  at  one  or  more 
specified  times  at  a  specified  price  set  by  the  ECN, 
algorithm,  or  by  any  derivative  pricing  mechanism 
and  does  not  allow  orders  to  be  crossed  or  executed 
against  directly  by  participants  outside  of  such 
times;  or,  sujy  system  operated  by  or  on  behalf  of 
an  OTC  market-maker  or  exchange  market-maker 
that  executes  customer  orders  primarily  against  the 
account  of  such  market  maker  as  principal,  other 
than  riskless  principal. 

*Dow  Jones®,  "The  DowSm,  "  "Dow  30*","  'Dow 
Jones  Industrial  Average*","  "Dow  Jones 
IndustrialsSM,"  "DJIAS","  "DIAMONDS®"  and 
"The  Market's  Measure®"  are  trademarks  of  Dow 
Jones  &  Company,  Inc.  ("Dow  Jones")  and  have 
been  licensed  for  use  for  certain  purposes  by  the 
Philadelphia  Stock  Exchange,  Inc..  pursuant  to  a 
License  Agreement  with  Dow  Jones.  The 
DIAMONDS  Trust,  based  on  the  DJIA,  is  not 
sponsored,  endorsed,  sold  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  representation 
regarding  the  advisability  of  investing  in  the 
DIAMONDS  Trust. 

^  These  charges  may  include  equity  transaction 
charges,  an  equity  floor  brokerage  assessment,  an 
equity  floor  brokerage  transaction  fee,  an  off- 
Exchange  trade  information  fee,  an  SEC  fee,  a 
remote  information  access  fee,  an  Electronic 
Communications  Network  fee,  an  outbound  Inter- 
Market  Trading  System  ("ITS")  fee  and  a  net 
inbound  ITS  credit.  Additionally,  the  PACE 
Specialist  charge  does  not  apply  because  specialists 
are  not  eligible  for  further  PACE  volume  discounts. 
See  Securities  Exchange  Act  No.  44259  (May  4, 
2001),  66  FR  23962  (May  10.  2001)  (SR-Phlx-2001- 
41). 
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it  began  trading  in  the  DIAMONDS.' 
Text  of  the  proposed  rule  change  is  set 


forth  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 


Summary  of  Equity  Charges  (p  1/3)* — ^Equity  Transaction  Charge  I 

[Based  on  totaJ  shares  per  transaction  with  the  exception  of  specialist  trades  and  PACE  trades.  M 

Monthly  transaction  value  Rate  per  share 

First  500  shares  '  $0.00 

Next  2.000  shares  0.0075 

Next  7,500  shares  •  0.005 

Remaining  shares  0.004 

$50  maximum  fee  per  trade  side. 
License  Fee 

SPDRs,  Standard  &  Poor's  Depositary  Receipts** 

Customer  Non-PACE  and  Electronic  Communications  Network  ^  ("ECN")  License  Fee: 
$0.00025  per  share  per  trade  side  for  sides  greater  than  500  shares 
No  maximum  fee  per  trade  side 
Specialist  License  Fee: 

$0.00035  per  share  per  trade  side 
No  maximum  fee  per  trade  side 
DIAMONDS®  Exchange  Traded  Funds'* 

Customer  Non-PACE  and  Electronic  Communications  Network^  ("ECN")  License  Fee: 
$0.00025  per  share  per  trade  side  for  sides  greater  than  500  shares 
No  maximum  fee  per  trade  side 
Specialist  License  Fee: 

$0.0005  per  share  per  trade  side 
No  maximum  fee  per  trade  side 

See  Appendix  A  for  additional  fees. 

I  denotes  fee  eligible  for  monthly  credit  of  up  to  $1,000. 

*  Not  applicable  to  transactions  in  Nasdaq-100  Index  Tracking  Stocks'^  (see  page  4  for  fees). 

Summary  of  Equity  Charges  (p  2/3)*— PACE  SpeciaUst  Charge  ^  I 

$.20  per  PHLX  Specialist  Trade  against  PACE  Executions  (Not  applicable  to  PACE  trades  on  the  opening) 
Equity  Floor  Brokerage  Assessment  I 

$250  monthly  charge ' 
Equity  Floor  Brokerage  Transaction  Fee  I 

$.05  per  100  shares  or  fraction  thereof,  for  floor  broker  executing  transactions  for  their  own  member  firms. 
SEC  Fee 

The  amount  shall  be  determined  by  Section  31  of  the  Securities  Exchange  Act  of  1934. 
Off-Exchange  Trade  Information  Fee  I 

$.10  per  DOT  trade 
Remote  Information  Access  Fee  I 

$300.00  per  month 
Electronic  Communications  Network  e  ("ECN")  Fee 

$2,500.00  per  month  (in  lieu  of  equity  transaction  charges) 
Outbound  ITS  Fee  I  (also  applicable  to  transactions  in  Nasdaq-100  Index  Tracking  Stock*")  * 
For  PACE  orders  sent  over  ITS  with  the  customer  information  attached: 

500  shares  or  less 
301  to  4,999  shares 


$0.60  per  100  shares 
0.30  per  100  shares 

Summary  of  Equity  Charges  (p  3/3) 


Net  Inbound  ITS  Credit  (also  applicable  to  transactions  in  Nasdaq-100  Index  Tracking  Stock  sm)  s 

$0.30  per  100  shares  on  the  excess,  if  any,  of  the  number  of  inbound  ITS  shares  executed  over  the  number  of  outbound  ITS  shares 
sent  and  executed  on  a  monthly  basis. 

See  Appendix  A  for  additional  fees. 

I  denotes  fee  eligible  for  monthly  credit  of  up  to  $1,000. 

*  Not  applicable  to  transactions  in  Nasdaq-100  Index  Tracking  Stock^M  (see  next  page  for  fees). 

^ECNs  shall  mean  anjj  electronic  system  that  widely  disseminates  to  third  parties  orders  entered  therein  by  an  Exchange  market  maker  or 
-over-the-counter  ("OTC  ')  market  maker,  and  permits  such  orders  to  be  executed  against  in  whole  or  in  part;  except  that  me  term  ECN  shall 
not  include:  Any  system  that  crosses  multiple  orders  at  one  or  more  specified  times  at  a  specified  price  set  by  the  ECN,  algorithm,  of  by 
any  derivative  pricing  mechanism  and  does  not  allow  orders  to  be  crossed  or  executed  against  directly  by  participants  outside  of  such 
times;  or,  any  system  operated  by  or  on  behalf  of  an  OTC  market-maker  or  exchange  market-maker  that  executes  customer  orders  primarily 
against  the  account  of  such  market  maker  as  principal,  other  than  riskless  principal. 


Any  fees,  credits,  discounts  and  other  charges  in  the  Exchange's  fee  schedule  which  are  based  upon  an  equity  specialist's  specialist  activ- 
ity apply  to  competing  specialists. 

••'•Standard  &  Poor's,®"  "S&®"/'S&P  500®",  "Standard  &  Poor's  500®",  and  "500"  are  trademarks  of  The  McGraw-Hill  Companies,  hic., 
and  have  been  licensed  for  use  by  the  Philadelphia  Stock  Exchange,  Inc.,  in  connection  with  the  listing  and  trading  of  SPDRs,  on  the  Phlx. 
These  products  are  not  sponsored,  sold  or  endorsed  by  S&P,  a  division  of  The  McGraw-Hill  Companies,  Inc.,  and  S&P  makes  no  representa- 
tion regarding  the  advisability  of  investing  SPDRs. 

"Dow  Jones®,  "The  Dow^,"  "Dow  SO^*',"  "Dow  Jones  Industrial  Average^."  "Dow  Jones  Industrials^."  "DJlA^i^,"  "DIAMONDS®"  and 
"The  Market's  Measure®"  are  trademarks  of  Dow  Jones  &■  Company,  Inc.  ("Dow  Jones")  and  have  been  licensed  for  use  for  certain  pur- 
poses by  the  Philadelphia  Stock  Exchange,  Inc.,  pursuant  to  a  License  Agreement  with  Dow  Jones.  The  DIAMONDS  Trust,  based  on  the 
DJIA,  is  not  sponsored,  endorsed,  sold  or  promoted  by  Dow  Jones,  and  Dow  Jones  makes  no  representation  regarding  the  advisability  of  in- 
vesting in  the  DIAMONDS  Trust.  o         o  j    j 

>  However,  this  charge  applies  where  an  order,  after  being  delivered  to  the  Exchange  bythe  PACE  system  is  executed  by  the  specialist  by 
way  of  an  outbound  commitment,  when  such  outbound  ITS  commitment  reflects  the  PACE  order's  clearing  information,  but  does  not  apply 
where  a  PACE  trade  was  executed  against  an  inbound  ITS  commitment. 
2  This  charge  does  not  apply  to  transactions  in  Nasdaq-100  Index  Tracking  Stocksw  [and]  SPDRs  and  DIAMONDS®. 
^  ^  Applies  to  each  member  who  derives  at  least  80%  of  gross  income  generated  from  Phlx  floor  based  activities  from  his/her  floor  broker- 
age business  conducted  on  the  Exchange.  Floor  brokerage  business  conducted  on  the  Exchange  includes  orders  that  are  received  on  the 
Phlx,  even  if  those  orders  are  executed  on  an  exchange  other  than  the  Phbt.  The  5%  floor  brokerage  assessment  is  waived  until  Dec.  31, 
2003  and  is  scheduled  to  be  reinstated  Jan.  1,  2004. 

*  This  fee  will  only  apply  when  the  specialist  sends  an  order  received  over  PACE  to  ITS  and  receives  an  execution,  if  the  specialist  used 
the  PACE  customer's  clearmg  information  on  the  outbound  ITS  commitment. 

*  This  credit  will  include  all  inbound  and  outbound  ITS  executions,  including  both  PACE  and  non-PACE  and  both  proprietary  and  cus- 
tomer conunitments. 


'  The  license  fees  will  not  be  eligible  for  the 
tnonthly  credit  of  up  to  $1,000  to  be  applied  against 
certain  fees,  dues  and  charges  and  other  amounts 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  pvupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  in  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  SeJf -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  nUe 
change  is  to  adopt  a  license  fee  that  will 
apply  to  trading  DIAMONDS  on  the 
Exchange.  The  Exchange  recently 
determined  to  begin  trading 
DIAMONDS.  The  license  fees  should 
help  off-set  licensing  fees  incvured  by 
the  Exchange  associated  with  the 
trading  of  these  products  on  the 
Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act,^  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members.  The  Exchange  believes  that 
chai;ging  members  that  trade  these 


products  a  licensing  fee  is  an  equitable 
means  of  recovering  a  portion  of  the 
licensing  fees  inciured  by  the 
Exchange.*" 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act"  and 
Rule  19b-4(f)(2)  thereunder.12  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 


owed  to  the  Exchange  by  certain  members.  See 
Securities  Exchange  Act  Release  No.  44292  (May 


11,  2001),  66  FR  27715  (May  18,  2001)  (SR-Phlx- 
2001-49). 


•ISU.S.C.  78f(b). 
915U.S.C.  78f(b)(4). 


'"With  regard  to  the  distinction  between 
Customer  PACE  and  Non-PACE  license  fees,  the 
Exchange  states  that  it  is  consistent  with  its  current 
practice  to  not  impose  customer  charges  for  equity 
transactions  delivered  through  PACE,  but  to  impose 
customer  charges  for  Non-PACE  executions.  See, 
e.g.,  Securities  Exchange  Act  Release  Nos.  47385 
(February  20,  2003),  68  FR  10295  (March  4,  2003) 
(SR-Phlx-2003-06);  44381  Qune  1,  2001),  66  FR 
31264  Oune  11.  2001)  {SR-Phlx-2001-57);  and 
43776  (December  28,  2000),  6&FR  1166  (January  5, 
2001)  (SR-Phlx-2000-103).  Also,  consistent  with 
its  current  practice,  the  Exchange  charges  customer 
transaction  fees  and  specialist  transaction  fees  at 
different  rates.  See,  e.g.,  Securities  Exchange  Act 
Release  Nos.  44381  (June  1,  2001),  66  FR  31264 
(June  11,  2001)  (SR-Phlx-2001-57);  47109 
(December  30,  2003),  68  FR  841  Qanuary  7,  2003) 
(SR-Phlx-2002-78);  and  42332  (January  12,  2000), 
65  FR  3517  (January  21,  2000)  (SR-Phlx-2000-59). 

"  15  U.S.C.  78(s)(b)(3)(A)(u). 

12 17  CFR  240.19b-4(f)(2). 


may  siunmarily  abrogate  such  nde 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  ptupose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
shoiUd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  shoiUd  refer  to  File  No. 
SR-Phlx-2003-20  and  should  be 
submitted  by  May  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-9035  Filed  4-11-03;  8:45  am] 

Editorial  Note:  Due  to  numerous  footnote 
errors,  this  document  is  being  reprinted  in  its 


"  17  CFR  200.30-3(a)(12). 
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entirety.  It  was  originally  printed  in  the 
Federal  Register  on  Monday.  April  14.  2003 
at  68  FR  17979-17982. 

(FR  Doc.  R3-9035  Filed  5-1&-03;  8:45  am] 

BtLUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  STATE 

[Pablic  Notice  4349] 

Advisory  Committee  on  international 
Economic  Policy  Notice  of  Open 
Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACEEP) 
will  meet  from  9  a.m.  to  12  noon  on 
Wednesday.  June  4,  2003  in  Suite  602, 
Elliott  School  of  International  Affairs, 
George  Washington  University,  1957  E 
Street  NW,  Washington,  DC  20052.  The 
meeting  will  be  hosted  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs  E.  Anthony  Wayne  and 
Committee  Chairman  R.  Michael 
Gadbaw. 

The  ACIEP  serves  die  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy.  Proposed  topics  for  the  March  6 
meeting  are  rebuilding  Iraq  and 
subcommittee  reports. 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media 
are  welcome  but  discussions  are  off  the 
record.  For  individuals  interested  in 
attending,  please  provide  yoiu  name, 
tide,  company,  or  other  affiliation,  if 
appropriate,  to  the  Advisory  Committee 
Executive  Secretariat  by  fax  (202)  647- 
5936  (Attention:  Gwendolyn  Jackson); 
Tel:  (202)  647-0847;  or  e-mail: 
{jacksongl@state.gov)  by  May  30,  2003. 

For  further  information  about  the 
meeting,  please  contact  Eliza  Koch, 
ACIEP  Secretariat,  Office  of  Economic 
Policy  and  Public  Diplomacy,  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  State,  Room  3526,  2201 
C  Street  NW,  Washington.  DC  20520, 
Tel  (202)  647-1310. 

Dated:  May  15.  2003. 
Eliza  Koch, 

ACIEP  Secretariat,  Office  of  Economic  Policy 
and.  Public  Diplomacy  Bureau  of  Economic 
Affairs,  Department  of  State. 
[FR  Doc.  03-12677  Filed  5-19-03;  8:45  am) 

BiLUNG  CODE  4710-07-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4189] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice:  Closed 
Meeting 

The  Department  of  State  annoimces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Jime  24  and  25,  2003  at  the  Boeing 
Company,  Arlington,  Virginia.  Pursuant 
to  section  10  (d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b  (c)(1) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  will  include 
updated  committee  reports,  a  global 
threat  overview,  and  other  discussions 
involving  sensitive  and  classified 
information,  and  corporate  proprietary/ 
security  information,  such  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  and 
the  protection  of  U.S.  business 
information  overseas. 

For  more  information  contact  Marsha 
Thiuman,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-663-0533. 

Dated:  May  8,  2003. 

Joe  D.  Morton, 

Director  of  the  Diplomatic  Security  Service, 
Department  of  State. 

[FR  Doc.  03-12651  Filed  5-19-03;  8:45  am) 

BILUNG  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Valley  Air 
Express,  inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  2003-5-16),  Docket  OST-02- 
13159. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Valley  Air 
Express,  Inc.,  fit,  willing,  and  able  to 
provide  schedided  passenger  operations 
as  a  commuter  air  carrier  under  49 
U.S.C.  41738. 

Responses:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-02-13159  and  addressed  to  die 
Department  of  Transportation  Dockets, 
SVC-124.1,  Room  PL^Ol,  400  Sevendi 
Street,  SW.,  Washington,  DC  20590,  and 
should  be  served  on  all  persons  listed  in 


Attachment  A  to  the  order.  Persons 
wishing  to  file  objections  should  do  so 
no  later  than  May  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Lawyer,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  (202)  366-1064. 

Dated:  May  13,  2003. 

Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation  and 
In  temational  Affairs. 

[FR  Doc.  03-12548  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Greater  Rocldord 
Airport  Rocicford,  IL 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  anQounces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Greater  Rockford 
Airport  Authority  for  the  Greater 
Rockford  Airport  under  the  provisions 
49  U.S.C.  47501  et.  seq.  (Aviation  Safety 
and  Noise  Abatement  Act)  and  14  CFR 
part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  the  Greater 
Rockford  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  wrill  be 
approved  or  disapproved  on  or  before 
November  4,  2003. 

EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  May  8,  2003. 
The  public  comment  period  ends  July  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder,  Airports 
Environmental  Program  Manager,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  [Telephone  Number  (847)  294- 
7538/Fax  Number  (847)  294-7046] 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Greater  Rockford  Airport  are  in 


compliance  with  applicable 
requirements  of  Part  150,  effective  May 
8,  2003.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  wrill  be  approved 
or  disapproved  on  or  before  November 
4,  2003.  This  notice  also  armounces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  49  U.S.C,  section  47503 
(Aviation  Safety  and  Noise  Abatement 
Act,  hereinafter  referred  to  as  "the 
Act"),  an  airport  operator  may  submit  to 
the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
goverrunent  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150. 
promulgated  pursuant  to  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  take  to  reduce  existing  non- 
compatible  uses  and  prevent  the 
introduction  of  additional  non- 
compatible  uses. 

The  Greater  Rockford  Airport 
Authority  submitted  to  the  FAA  on 
April  7,  2003,  noise  exposure  maps, 
descriptions  and  other  documentation, 
which  were  produced  during  the 
Greater  Rockford  Airport's  FAR  Part  150 
Noise  Compatibility  Study,  April  2003. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposiue 
maps,  as  described  in  section  47503  of 
the  Act,  and  that  the  noise  mitigation 
measiu^s,  to  be  implemented  jointiy  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
47504  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Greater 
Rockford  Airport  Authority.  The 
specific  documentation  determined  to 
constitute  the  noise  exposure  maps 
includes  information  found  in 
Appendix  F,  Noise  Modeling 
Methodology  as  well  as  the  submittal 
letter,  maps  and  certification  found  in 
the  beginning  of  the  April  2003  FAR 
Part  150  Noise  Compatibility  Study 
Update  for  Greater  Rockford  Airport. 
The  noise  exposure  maps  and 
certification  follow  page  NCP-6  in  the 


submission.  They  are  the  2002  Existing 
Noise  Exposure  Map  and  2008  Noise 
Compatibility  Program  Noise  Exposiu« 
Map.  The  FAA  has  determined  that 
these  maps  for  the  Greater  Rockford 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  May  8, 
2003.  FAA's  determination  on  an  airport 
operator's  noise  exposiue  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  constitute  a  commitment  to  approve 
a  noise  compatibility  program  or  to  fund 
the  implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contoiu-s 
depicted  on  a  noise  exposure  map 
submitted  under  section  47503  of  the 
Act,  it  should  be  noted  that  the  FAA  is 
not  involved  in  any  way  in  determining 
the  relative  locations  of  specific 
properties  with  regard  to  the  depicted 
noise  contours,  or  in  interpreting  the 
noise  exposure  maps  to  resolve 
questions  concerning,  for  example, 
which  properties  should  be  covered  by 
the  provisions  of  section  47506  of  the 
Act.  These  functions  are  inseparable 
from  the  idtimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  imder  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detail  overlaying 
of  noise  exposiue  contoiu's  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
that  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  47503  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  diat  die 
statutorily  required  consolation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for  Greater 
Rockford  Airport,  also  effective  on  May 
8,  2003.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximiun  of  180  days,  will  be 
completed  on  or  before  November  4, 
2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 


CFR  Part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety  create  an  undue 
biuden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  non-compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposured  maps,  the  FAA's  evaluation 
of  the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations. 

Federal  Aviation  Administration,       ' 
Chicago  Airports  District  Office, 
Room  320,  2300  EastOevon  Avenue, 
Des  Plaines,  Illinois  60018. 

Greater  Rockford  Airport  Authority. 
Airport  Manager's  Office,  60  Airport 
Drive,  Rockford,  Illinois  61109. 

Illinois  Department  of  Transportation, 
Division  of  Aeronautics,  One 
Langhome  Bond  Drive,  Capital 
Airport,  Springfield,  Illinois  62707. 

Copies  of  the  FAR  Part  150  Noise 
Compatibility  Program  documents  are 
also  available  for  public  review  diuing 
normal  business  hours  at  the  following 
locations: 

Rockford  City  Coimcil  Clerk,  Rockford 
City  Hall,  425  East  State  Sti^et, 
Rockford,  Illinois  61104. 

Rockford  Public  Library,  215  North 
Wyman,  Rockford,  Illinois  61101. 

Winnebago  County  Courthouse,  County 
Clerk's  Office,  400  West  State  Street, 
Rockford,  Illinois  61101. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Chicago,  Illinois,  on  May  8, 
2003. 

Pliillip  M.  Smithmeyer, 

Manager.  Chicago  Airports  District  Office, 
FAA  Great  Lakes  Region. 
[FR  Doc.  03-12490  Filed  5-19-03;  8:45  am) 
BILUNG  CODE  4910-13-41 


27618 


Federal  Register/Vol.  68,  No.  97/Tuesday,  May  20,  2003 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-29] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions  for  exemption. 

SUIMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Sandy  Buchanan-Sumter  (202)  267- 
7271,' Vanessa  Wilkins  (202)  267- 
8029,or  Denise  Emrick  (202)  267-5174, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11:85  and  11.91. 

Issued  in  Washington,  DC,  on  May  14, 
2003. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-14166. 

Petitioner:  Kent  W.  Ewing. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kent  W.  Ewing  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet  the 
recent  experience  requirements  in 
Beechcraft  Bononza,  Baron  and  Travel 
Air  airplanes  equipped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 
Grant,  January  27,  2003,  Exemption  No. 
7961. 

Docket  No.:  FAA-2 002-1 4098. 

Petitioner:  Brian  Daniel. 

Section  of  1 4  CFR  Affected:  14  CFR 
61.109(d)(2)(i). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Brian  Daniel  to 
apply  for  a  private  pilot  certificate  with 
rotorcraft  category  and  gyroplane  class 
rating  without  meeting  the  night  cross- 


country flight  training  reqxurement. 
Grant,  January  27,  2003,  Exemption  No. 
7417 A. 

Docket  No.:  FAA-2000-8337. 

Petitioner:  Alaska's  Lake  Clark  Inn 
(ALCI). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ALCI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
January  1 7,  2003,  Exemption  No. 
7426A. 

Docket  No.:  FAA-2002-12484. 

Petitioner:  Dynamic  Aviation  Group, 
Inc.  (Dynamic). 

Section  of  14  CFR  Affected:  14  CFR 
137.53(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Dynamic  to 
conduct  aerial  applications  of 
insecticides  or  pheromones  from  aircraft 
not  equipped  with  a  load  jettisoning 
system.  Grant,  January  16,  2003, 
Exemption  No.  7827R. 

Docket  No.:  FAA-2000-8454. 

Petitioner:  United  Air  Lines,  Inc. 
(United). 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  United  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
command  (PIC)  while  that  PIC  is 
performing  prescribed  duties  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  a  landing.  Grant,  January  16, 
2003,  Exemption  No.  6570D. 

Docket  No.:  FAA-2000-8525. 

Petitioner:  United  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.135(a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  to  use 
electronic  digital  technology  to 
document  the  revision  level  in  lieu  of 
printing  the  last  revision  date  on  each 
page  of  each  manual  required  under 
§  121.133.  Grant.  January  16,  2003, 
Exemption  No.  6612C. 

Docket  No.:  FAA-2001-9672. 

Petitioner:  Hangar  10,  Inf. 

Section  of  14  CFR  Affected:  14  CFR 
119.3. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hangar  10  to 
operate  certain  Convair-Liner  340 
airplanes  with  a  maximum  payload 
greater  than  7,500  pounds  in  all-cargo 
service  under  14  CFR  part  135  rather 
than  under  14  CFR  part  121.  Denial, 
January  13,  2003,  Exemption  No.  7951. 

Docket  No.:  FAA-2001-9594. 


Petitioner:  Edwards  &  Associates,  Inc. 
(Edwards). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Edwards  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  January  13,  2003,  Exemption  No. 
7524  A. 

Docket  No.:  FAA-2001-9593. 

Petitioner:  TNT  Leasing  Company, 
Inc.  (TNT). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TNT  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
January  13,  2003,  Exemption  No. 
7525A. 

Docicef  No.;  FAA-2001-8743. 

Petitioner:  Beaver  Air  Taxi,  L.L.C. 
(Beaver  Air). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Beaver  Air  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  January  13,  2003,  Exemption  No. 
7517 A. 

Docket  No.:  FAA-2002-14147. 

Petitioner:  Helicorp,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Helicorp  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  January  13,  2003,  Exemption  No. 
7947. 

Docket  No.:FAA-2002-14W5. 

Petitioner:  Michael  S.  Friedman. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Michael  S. 
Friedman  to  conduct  certain  flight 
instruction  and  simulated  instrument 
flights  to  meet  the  recent  experience 
requirements  in  Beechcraft  Bonanza, 
Baron,  and  Travel  Air  airplanes 
equipped  with  a  functioning  throwover 
control  wheel  in  place  of  functioning 
dual  controls.  Grant,  January  9,  2003, 
Exemption  No.  7950. 

Docket  No.:  FAA-2003-14204. 

Petitioner:  Abilene  Aero,  Inc. 
(Abilene). 

Section  of  1 4  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Abilene  to 
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operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  January  13,  2003,  Exemption  No. 
7948. 

Docket  No.:  FAA-2002-14137. 

Petitioner:  United  Parcel  Service  of 
America,  Inc.  (UPS). 

Section  of  14  CFR  Affected:  14  CFR 
121.344(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  UPS  to  operate 
eight  Airbus  Industrie  300-600  (A300- 
600)  airplanes  manufactiued  after 
August  18,  2002,  without  those 
airplanes  being  equipped  with  a  digital 
flight  data  recorder  capable  of  recording 
parameter  (a)(84)  in  accordance  with  the 
range,  acciu-acy,  resolution,  and 
recording  interval  specified  in 
Appendix  M  to  part  121.  Grant,  January 
6,  2003,  Exemption  No.  7940. 

pocket  No.:  FAA-2002-13887. 

Petitioner:  Henry  D.  Canterbury. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Henry  D. 
Canterbury  to  conduct  certain  flight 
instruction  and  simulated  instrument 
flights  to  meet  the  recent  experience 
requirements  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  control.  Grant,  January 
3,  2003,  Exemption  No.  7941. 

pocket  No.:  FAA-2001-8786. 

Petitioner:  Lynden  Air  Cargo  (LAC). 

Section  of  14  CFR  Affected:  14  CFR 
121.344. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  LAC  to  operate 
five  Lockheed  Martin  382G  Hercules 
aircraft  (L382G)  (registration  Nos. 
N401LC,  N402LC,  N403LC,  N404LC, 
and  N405LC;  serial  Nos.  4606,  4698, 
4590,  4763,  and  5025)  under  part  121 
without  equipping  each  aircraft  with  an 
approved  flight  data  recorder.  Grant, 
January  21,  2003,  Exemption  No.  6921C. 

Docket  No.:  FAA-2001-8754. 

Petitioner:  Everts  Air  Fuel,  Inc. 
(Everts). 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Everts  to  operate 
its  McDonnell  Douglas  DC-6  aircraft 
(registration  Nos.  N451CE,  N251CE, 
N444CE,  and  N888DG)  at  a  5-percent- 
increased  zero  fuel  weight  and  landing 
weight  for  operating  all-cargo  aircraft  to 
provide  supplies  to  people  in  isolated 
villages  in  Alaska.  Grant,  January  27, 
2003.  Exemption  No.  4296J. 

Docket  No.:  FAA-2002-13834. 

Petitioner:  Richard  L.  Flechsig. 

SecUon  of  14  CFR  Affected:  14  CFR 
121.383(c). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Richard  L. 
Flechsig  to  act  as  a  pilot  in  operations 
conducted  under  part  121  after  reaching 
his  60th  birthday.  Denial,  January  2, 
2003,  Exemption  No.  7939. 

Docket  No.:  FAA-2002-14080. 

Petitioner:  Air  1st  Aviation 
Companies  of  Oklahoma,  Inc.  (Air  1st). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Air  1st  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
December  24,  2002,  Exemption  No. 
7938. 

Docket  No.:  FAA-2 000-8050. 

Petitioner:  Alexandria  Aviation,  Inc. 
(AAI). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AAI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
December  24,  2002,  Exemption  No. 
7937. 

Docket  No.:  FAA-2000-8140. 

Petitjoner:  Alaska  Island  Air,  Inc. 
(AL\). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AIA  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-Cl  1 2  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
December  24  2002,  Exemption  No.  7936. 

Docket  No.:  FAA-2000-7992. 

Petitioner:  Hartley,  Inc.,  dba  Branch 
River  Air  Service  (Branch  River). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Branch  River  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  1 2  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  December  24,  2002,  Exemption 
No.  7396A. 

Docket  No.:  FAA-2000-8142. 

Petitioner:  J.R.  Aviation,  Inc.  (JRA). 

Section  of  14  CFR  Affected:  14  CFR 
135.143  (c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  JRA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
December  24,  2002,  Exemption  No. 
7423  A.' 

Docket  No.:  FAA-2000-8215. 
Petitioner:  Telesis  TransAir,  Inc. 
(TTI). 


Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TTI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
December  24,  2002,  Exemption  No. 
7391B. 

Docket  No. :  FAA-2002-1 1712. 

Petitioner:  Franklin  Peter  Toups. 

Section  of  14  CFR  Affected:  14  CFR 
61.65(a)(1)  and  61.153(d)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Toups, 
whose  airman  certificate  (No. 
439880504)  was  revoked  on  September 
28, 1990,  to  take  a  single  checkride  to 
obtain  his  airline  transport  pilot 
certificate  and  instrument  rating 
without  first  retaking  the  private  and 
commercial  pilot  practical  tests.  Denial, 
January  13,  2003,  Exemption  No.  7952. 

Docket  No.:  FAA-2001-10969. 

Petitioner:  Andrew  R.  Yoimg. 

Section  of  14  CFR  Affected:  14  CFR 
61.65(d)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Young  to 
apply  for*  an  instrument-airplane  rating 
having  logged  at  least  10  hours  of  cross- 
country flight  time  as  pilot  in  command 
(PIC)  in  an  airplane  instead  of  having 
logged  at  least  50  hoiu°s  of  cross-country 
flight  time  as  PIC,  of  which  at  least  10 
hours  are  in  airplanes.  Denial.  December 
18,  2002,  Exemption  No.  7935. 

Docket  No.:  FAA-2001-10191. 

Petitioner:  United  States  Air  Force 
(USAF). 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  USAF  to 
conduct  night-vision-goggle  lights-out 
training  in  certain  military  operations 
areas.  Grant,  January  24,  2003, 
Exemption  No.  7960. 

Docket  No.:  FAA-2002-14041. 

Petitioner:  American  Airlines  (AAL). 

Section  of  14  CFR  Affected:  14  CFR 
121.313(j)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AAL  to  operate 
15  Airbus  Industries  A300-B4-605R 
(A-300)  airplanes  after  April  9,  2003. 
Denial.  February  7,  2003,  Exemption 
No.  7970. 

Docket  No.:  FAA-2002-1 3988. 

Petitioner:  AirTran  Airways,  Inc. 
(AirTran). 

Section  of  14  CFR  Affected:  14  CFR 
121.313(J). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AirTran  to 
operate  12  McDoimell  Douglas  DC-9 
airplanes  after  April  9,  2003.  Denial, 
February  7,  2003.  Exemption  No.  7969. 
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Docket  No.:  FAA-2001-11097. 

Petitioner:  Business  Jet  Services,  LTD 
(BJS). 

Section  of  14  CFR  Affected:  14  CFR 
135.145. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  BJS  to  place 
tiirbojet  airplanes  in  service  under  part 
135  without  conducting  proving  tests. 
Denial,  January  31,  2003,  Exemption 
No.  7967. 

Docket  No.:  FAA-2001-9033. 

Petitioner:  Silverhawk  Aviation,  Inc. 
(Silverhawk). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Silverhawk  to 
operate  certain  aircraft  under  part  135 
without  a  TSC-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  7,  2003,  Exemption  No. 
7499A. 

Docket  No.:  FAA-2001-9105. 

Petitioner:  Ameristar  Jet  Charter,  Inc. 
(Ameristar). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ameristar  to 
operate  certain  aircraft  under  part  135 
without  a  TSC-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  7,  2003,  Exemption  No. 
7500A. 

Docket  No.:  FAA-2001-9081. 

Petitioner:  Helicopter  Experts,  Inc. 
(HEI). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  HEI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
February  7,  2003,  Exemption  No.  7497A. 

Docket  No.:  FAA-2001-8740. 

Petitioner:  Helicopter  AirTransport, 
Inc.  (HATI). 

Section  of  14  CFR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  HATI  to  conduct 
Class  D  rotorcraft-load  combination 
operations  with  an  Agusta  A109E 
certificated  in  the  normal  category 
under  14  CFR  part  27.  Grant,  February 
5.  2003,  Exemption  No.  7486A. 

Docket  No.:  FAA-2002-14012. 

Petitioner:  The  Blue  Angels. 

Section  of  14  CFR  Affected:  14  CFR 
91.117(a)  and  (b).  91.119(c),  and 
91.303(c),  (d),  and  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  The  Blue  Angels 
to  conduct  demonstration  rehearsals 
involving  low-level,  high-speed,  and 
aerobatic  flight,  subject  to  certain 


conditions  and  limitations.  Grant 
February  5.  2003,  Exemption  No.  4504G. 

Docket  No.:  FAA-2000-8436. 

Petitioner:  FAA  Technical  Center. 

Section  of  14  CFR  Affected:  14  CFR 
91.117(a),  91.119(c),  91.159(a),  and 
91.303(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  FAA 
Technical  Center  to  conduct  flight 
operations  in  support  of  its  research  and 
development  projects  without  meeting 
certain  FAA  regulations  governing 
aircraft  speed,  minimiun  safe  altitudes, 
cruising  altitudes  for  flights  conducted 
imder  visual  flight  rules,  and  aerobatic 
flight.  Grant,  February  6,  2003, 
Exemption  No.  68838. 

Docket  No.:  FAA-2000-8486. 

Petitioner:  Hyannis  Air  Service,  Inc. 
dba  Cape  Air/Nantucket  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  HAS  to  operate 
certain  aircraft  under  part  135  without 
a  TSC)-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
February  7.  2003,  Exemption  No.  7492A. 

Docket  No.:  FAA-2002-13995. 

Petitioner:  Blue  Water  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Blue  Water 
Aviation  to  operate  its  Canadair 
Challenger  601-1 A  aircraft  (CL-601) 
under  part  135  without  installing  on  the 
aircraft  a  digital  flight  data  recorder 
capable  of  recording  all  required 
parameters.  Denial,  February  12,  2003, 
Exemption  No.  7978. 

Docket  No.:  FAA-2003-14323. 

Petitioner:  Air  Transport  International 
LLC  (ATI). 

Section  of  14  CFR  Affected:  14  CFR 
121.313(j)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATI  to  operate  its 
fleet  of  McDonnell  Douglas  DC-8 
aircraft  after  April  9,  2003,  that  do  not 
meet  the  safety  requirements  set  forth  in 
14  CFR  25.795(a).  Denial,  February  12, 
2003,  Exemption  No.  7977. 

Docket  No.:  FAA-2003-14422. 

Petitioner:  Trans  States  Airlines,  Inc. 
(TSA). 

Section  of  14  CFR  Affected:  14  CFR 
121.313(j)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TSA  to  operate 
its  fleet  of  BAE  Systems  Limited 
Jetstream  4100  aircraft  after  April  9, 
2003,  that  do  not  meet  the  safety 
requirements  set  forth  in  14  CFR 
25.795(a).  Denial.  February  12,  2003. 
Exemption  No.  7975. 

Docket  No.:  FAA-2002-13274. 


Petitioner:  China  Airlines,  Ltd.  (CAL). 

Section  of  14  CFR  Affected:  14  CFR 
61.77(a)  and  (b)  and  63.23(a)  and  (b). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  CAL  airmen  who 
operate  certain  U.S. -registered  aircraft 
that  are  leased  to  a  non-U.S.  citizen,  for 
carrying  persons  or  property  for 
compensation  or  hire,  to  be  eligible  for 
a  special  purpose  pilot  authorization 
and  a  special  purpose  flight  engineer 
certificate,  without  holding  a  current 
foreign  license  or  certificate  issued  by  a 
foreign  contracting  state  to  the 
Convention  on  International  Civil 
Aviation.  Grant.  February  12.  2003, 
Exemption  No.  7980. 

Docket  No.:  FAA-2002-13747. 

Petitioner:  James  T.  Northington. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  James  T. 
Northington  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
after  reaching  his  60th  birthday.  Denial. 
February  10,  2003,  Exemption  No.  7973. 

Docket  No.:  FAA-2002-13938. 

Petitioner:  Walter  P.  Sullivan. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Walter  P. 
Sullivan  to  act  as  a  pilot  in  operations 
conducted  under  part  121  after  reaching 
his  60th  birthday.  Denial.  February  10, 
2003.  Exemption  No.  7974. 

Docket  No.:  FAA-2000-8093. 

Petitioner:  Headquarters  Air  Force 
Flight  Standards  Agency. 

Section  of  14  CFR  Affected:  14  CFR 
91.177(a)(2)  and  91.179  (b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Air  Force  to 
conduct  low-level  operations  without 
complying  with  en  route  minimum 
altitudes  for  flight  under  instrument 
flight  rules  (IFR)  or  direction  of  flight 
requirements  for  IFR  en  route  segments 
in  uncontrolled  airspace.  Grant, 
February  11,  2003,  Exemption  No. 
4371H. 

Docket  No.:  FAA-2001-10356. 

Petitioner:  U.S.  Army  Special 
Operations  Command  (USASOC). 

Section  of  14  CFR  Affected:  14  CFR 
91.177(a)(2)  and  91.179(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly 
equipped  USASOC  aircraft  to  conduct 
low-level  operations  without  complying 
with  en  route  minimum  altitudes  for 
flight  under  instrument  flight  rules  (IFR) 
or  direction  of  flight  requirements  for 
IFR  en  route  segment  in  uncontrolled 
airspace.  Grant,  February  1 1 ,  2003, 
Exemption  No.  7631  A. 

Docket  No.:  FAA-2003-14453. 
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Petitioner:  DFW  Air  Transport,  Inc. 
(DEW). 

Section  erf  14  CFR  Affected:  14  CFR 
35.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  DFW  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, 
February  25,  2003,  Exemption  No.  7984. 

Docket  No.:  FAA-2003-14350. 

Petitioner:  Helicopter  Experts,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Helicopter 
Experts  to  operate  certain  aircraft  imder 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  25,  2003,  Exemption 
No.  7986. 

Docket  No.:  FAA-2003-14331. 

Petitioner:  Sea  Island  Aviation 
International,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Sea  Island  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  25,  2003,  Exemption 
No.  7989. 

Docket  No. :  FAA-2000-8463. 

Petitioner:  Peninsula  Airways,  Inc. 
(PenAir). 

Section  of  14  CFR  Affected:  14  CFR 
91.323(b)(4). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  PenAir  to  operate 
one  Grumman  G-21A  Goose  aircraJFt  at 
a  maximum  weight  of  8,920  pounds, 
which  exceeds  that  aircraft's  maximum 
certificated  weight.  Grant.  February  27, 
2003,  Exemption  No.  69638. 
JJocket  No.:  FAA-2001-9282. 

Petitioner:  Air  Transport  Association 
of  America,  Inc.  (ATA). 

Section  of  14  CFR  Affected:  14  CFR 
63.39(b)(1)  and  (2),  and  121.425(a)(2)(i) 
and  (ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  and  other  qualifying  part  121 
certificated  holders  conducting  part  121 
approved  flight  engineer  training 
programs  to  meet  the  certification 
requirements  of  §  63.39(b)(1)  and  (2) 
concurrently  with  the  qualification 
requirements  of  §121.425(a)(2)(i)  and 
(ii)  in  a  single  flight  check.  Grant, 
February  27,  2003,  Exemption  No. 
4901 H. 

Docket  No.:  FAA-2001-8762. 

Petitioner:  Regional  Airline 
Association  (RAA). 

Section  of  14  CFR  Affected:  14  CFR 
91.203. 


Description  of  Relief  Sought/ 
Disposition:  To  permit  RAA-member 
airlines  to  temporarily  operate  certain 
U.S.-registered  aircrjift  in  domestic 
airline  operations  without  the 
airworthiness  certificate  or  certificate  of 
aircraft  registration,  or  both,  onboard  the 
aircraft.  Grant,  February  27,  2003. 
Exemption  No.  5515F. 

Docket  No.:  FAA-2001-8528. 

Petitioner:  Popular  Rotorcraft 
Association,  Inc.  (PRA). 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PRA  and  its 
member  flight  instructors  to  conduct 
pilot  and  flight  instructor  training  in  an 
experimental  gyroplane  for 
compensation  or  hire.  Grant.  February 
27.  2003,  Exemption  No.  5209H. 

Docket  No.:  FAA-2001-9445. 

Petitioner:  Aurora  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aurora  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant. 
February  27.  2003.  Exemption  No. 
7544A. 

Docket  No.:  FAA-2003-14245. 

Petitioner:  Air  Transport  Association 
of  America,  Inc.  (ATA). 

Section  of  14  CFR  Affected:  14  CFR 
121.311(f)  and  121.391(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA  member 
airlines  and  other  similarly  situated 
certificate  holders  operating  under  part 
121  to  continue  to  locate  a  required 
flight  attendant  at  the  midcabin  flight 
attendant  station  during  takeoff  and 
landing  on  Boeing  767  airplanes.  Grant, 
February  20,  2003,  Exemption  No. 
42981. 

Docket  No.:  FAA-2001-8939. 

Petitioner:  Experimental  Aircraft 
Association,  Inc.  (EAA). 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  EAA  to  give  instruction  in 
power  ultralights  that  have  a  maximum 
empty  weight  of  not  more  than  496 
pounds,  have  a  maximum  fuel  capacity 
of  not  more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  Level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed.  Grant,  February  20.  2003. 
Exemption  No.  3784L. 

Docket  No.:  FAA-2003-14309. 

Petitioner:  Kenmore  Air  Harbor,  Inc. 
(Kenmore). 


Section  of  14  CFR  Affected:  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kenmore  to 
conduct  seaplane  operations  under 
visual  flight  rules,  outside  controlled 
airspace,  over  water,  and  at  an  altitude 
below  500  feet  above  groimd  level. 
Grant.  February  24.  2003.  Exemption 
No.  2528L. 

Docket  No. :  FAA-2001-9349. 

Petitioner:  TWA  Airlines,  L.L.C. 

Secfjon  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(a)(1)  and 
(b)(1),  and  appendix  F. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TWA  to  combine 
recurrent  flight  and  ground  training  and 
proficiency  checks  for  TWA's  flight 
crew  members  in  a  single  annual 
training  and  proficiency  evaluation 
program.  Grant.  February  24.  2003. 
Exemption  No.  7481A. 

Docket  No.:  FAA-2003-14219. 

Petitioner:  Douglas  M.  Melson. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  you  to  act  as  a 
pilot  in  operations  conducted  under 
part  121  after  reaching  your  60th 
birthday.  Denial,  February  24,  2003. 
Exemption  No.  7979. 

Docket  No.:  FAA-2001-9159. 

Petitioner:  Omniflight  Helicopters, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Omniflight  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  1 2  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  February  25.  2003,  Exemption 
No.  6653C. 

Docket  No.:  FAA-2000-8433. 

Petitioner:  New  Air  Helicopters,  LLC 
(NAH). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  NAH  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant. 
February  25,  2003,  Exemption  No. 
68848. 

Docket  No. :  FAA-2003-14463. 

Petitioner:  GTA  Air,  hic. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GTA  to  operate 
certain  aircraft  imder  part  1 35  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant, ». 
February  25,  2003,  Exemption  No.  7988. 

Docket  No.:  FAA-2003-14251. 
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Petitioner:  Frontline  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Frontline  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  February  25.  2003,  Exemption 
No.  7987. 

Docket  No.:  FAA-2003-14279. 

Petitioner:  South  Aero,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  South  Aero  to 
operate  certain  aircraft  under  part  135 
without  a  TS0-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  25,  2003,  Exemption 
No.  7985. 

Docket  No.:  FAA-2001-9228. 

Petitioner:  Bridger  Aviation  Services, 
Inc.  (Bridger). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bridger  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Gmnt,  February  25,  2003,  Exemption 
No.  7519A. 

Docket  No.:  FAA-2003-14300. 

Petitioner:  Aircraft  Owners  and  Pilots 
Association  (AOPA). 

Section  of  14  CFR  Affected:  14  CFR 
61.3(c)  and  61.23(a)(3)(ii)  and  (iii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  each  AOPA 
member  to  conduct  recreational  pilot 
flight  activities  using  a  current  and  valid 
U.S.  driver's  license  instead  of  an  FAA- 
issued  medical  certificate.  Denial, 
March  3,2003,  Exemption  No.  7998. 

Docket  No.:  FAA-2002-13467. 

Petitioner:  Experimental  Aircraft 
Association,  Inc.  (EAA). 

Section  of  14  CFR  Affected:  14  CFR 
61.23. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  each  EAA 
member  to  conduct  recreational  pilot 
flight  activities  using  a  current  and  valid 
U.S.  driver's  license  instead  of  an  FAA- 
issued  medical  certificate.  Denial, 
March  3,  2003,  Exemption  No.  7997. 

Docket  No.:  FAA-2003-14354. 

Petitioner:  Joel  A.  Schneider,  MD. 

Section  of  14  CFR  Affected:  14  CFR 
91.9  and  91.531. 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  certain  qualified 
pilots  of  Dassault  Mystere-Falcon  10 
aircraft  (Falcon  10)  (serial  Nos.  001 
through  226)  to  operate  those  aircraft 
without  a  pilot  who  is  designated  as 
second  in  command.  Denial,  February 
25.  2003.  Exemption  No.  7994. 


Docket  No.:  FAA-2003-14220. 

Petitioner:  Gerald  S.  Ross. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Gerald  S.  Ross  to 
act  as  a  pilot  in  operations  conducted 
under  part  121  after  reaching  his  60th 
birthday.  Grant/February  27 ,  2003. 
Exemption  No.  7992. 

Docket  No.:  FAA-2000-8454. 

Petitioner:  United  Air  Lines,  Inc. 
(United). 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot- 
in-command  (PIC)  while  that  PIC  is 
performing  prescribed  duties  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  a  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  §  121.424.  Grant,  February  28,  2003, 
Exemption  No.  6570E. 

Docket  No.:  FAA-2003-14249. 

Petitioner:  Dan  E.  Chauvet. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Dan  E.  Chauvet 
to  conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  experience  requirements  in 
Beechcraft  Baron,  Bonanza,  Debonair, 
and  Travel  Air  aircraft  equipped  with  a 
functioning  throwover  control  wheel 
instead  of  functioning  dual  controls. 
Grant,  February  28,  2003,  Exemption 
No.  7990. 

Docket  No.:  FAA-2003-14252. 

Petitioner:  Jack  Oliphant. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Jack  Oliphant  to 
conduct  certain  flight  instruction  in 
Beechcraft  Bonanza  aircraft  equipped 
with  a  functioning  throwover  control 
wheel  instead  of  functioning  dual 
controls.  Grant,  February  28,  2003, 
Exemption  No.  7991. 

Docket  No.:  FAA-2002-13347. 

Petitioner:  Executive  Jet  Management, 
dba  (EJM). 

SecUon  of  14  CFR  Affected:  14  CFR 
135.145(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EJM  to  place 
turbojet  airplanes  in  service  under  part 
135  without  conducting  proving  tests. 
Denial.  March  10,  2003,  Exemption  No. 
7999. 

DocJcef  No.:  FAA-2001-9227. 
Petitioner:  Colgan  Air  Services 
(Colgan). 


Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Colgan  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  March 
11,  2003.  Exemption  No.  751 5 A. 

Docket  No.:  FAA-2001-9229. 

Petitioner:  Trail  Ridge  Air.  Inc.  (TRA). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TRA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  March . 
1 1 ,  2003,  Exemption  No.  7514A. 

Docket  No.:  FAA-2003-14605. 

Petitioner:  Planemasters,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Planemasters  to 
operate  certain  aircraft  under  part  1 35 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  March  11,  2003,  Exemption  No. 
7976. 

Docket  No.:  FAA-2001-9364. 

Petitioner:  Jacqueline  A.  Julio. 

Section  of  14  CFR  Affected:  14  CFR 
121.311(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ms.  Jacqueline  A. 
Julio  to  be  secured  by  a  personal  safety 
belt  and  held  on  her  caregiver's  lap 
while  aboard  an  aircraft  although  she 
has  reached  her  second  birthday.  Grant. 
March  11.  2003,  Exemption  No.  5195F. 

Docket  No.:  FAA-2003-14641. 

Petitioner:  Aris,  Inc. 

Section  of  1 4  CFR  Affected:  1 4  CFR 
135.143(c)(2J. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aris  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  March 
11.  2003.  Exemption  No.  7962. 

Docket  No.:  FAA-2001-9096. 

Petitioner:  Air  Transport  Association 
of  America,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.485(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  and  other  similarly  situated  part 
121  air  carries  to  conduct  flights  of  less 
than  12  hours'  duration  with  an  airplane 
having  a  flightcrew  of  three  or  more 
pilots  and  an  additional  flight 
crewmember  without  requiring  the  rest 
period  following  that  flight  to  be  twice 
the  hours  flown  since  the  last  rest 
period  at  each  flight  crewmember's 
home  base.  Grant.  March  11,  2003, 
Exemption  No.  431 71. 
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Docket  No.:  FAA-2001-8612. 

Petitioner:  William  L.  Hale. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  William  L.  Hale 
to  conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instnmient  experience 
reqiiirements  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls.  Grant,  March 
11,  2003,  Exemption  No.  6897B. 

Docket  No.:  FAA-2003-14616. 

Petitioner:  Rotocraft  Leasing 
Company,  L.L.C.  (RLC). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  RLC  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  March 
14,  2003,  Exemption  No.  8003. 

Docket  No.:  FAA-2003-14653. 

Petitioner:  Tex  Star  Air  Freight,  Inc. 
(Teoc  Star). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tex  Star  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  March  14.  2003,  Exemption  No. 
8002. 

Docket  No.:  FAA-2003-14327. 

Petitioner:  MG  Aviation,  Inc.  (MGA). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MGA  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  March 
3,  2003.  Exemption  No.  7995. 

Docket  No.:  FAA-2003-14474. 

Petitioner:  Leon  A.  Boyd. 

Section  of  14  CFR  Affected:  14  CFR 
121.383  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Leon  A.  Boyd  to 
act  as  a  pilot  in  operations  conducted 
imder  part  121  after  reaching  his  60th 
birthday.  Denial.  March  3,  2003. 
Exemption  No.  7996. 

Docket  No.:  FAA-2001-9030. 

Petitioner:  State  of  Alaska,  Division  of 
Forestry  (DOF). 

Section  of  14  CFR  Affected:  14  CFR 
91.119(b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  pilots  employed 
by  DOF  or  acting  under  a  DOF  contract 
to  conduct  certain  firefighting 
operations.  Such  operations  require  the 
aerial  application  of  fire  retardants  or 


water  over  congested  areas  and  require 
-  cargo  paradrops  and/or  the  aerial 
application  of  fire  retardants  or  water 
over  other  than  congested  areas  in  the 
State  of  Alaska.  Grant,  March  3,  2003, 
Exemption  No.  4063D. 

Docket  No.:  FAA-2001-9438. 

Petitioner:  Aberdeen  Flying  Service 
(Aberdeen). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aberdeen  to 
operate  certain  aircraft  imdejr  part  135 
without  a  TSO-C-112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  March  3,  2003,  Exemption  No. 
7550A. 

Docket  No.:  FAA-2000-8182. 

Petitioner:  Washoe  Coimty  Sheriffs 
Office. 

Section  of  14  CFR  Affected:  14  CFR 
61.113  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  members  of  the 
Washoe  County  Sheriffs  Air  Squadron 
who  hold  private  pilot  certificates  to 
continue  to  be  reimbm^ed  for  fuel,  oil, 
and  maintenance  expenses  incurred 
while  performing  search  and  location 
missions  for  the  Sheriffs  Office.  Grant, 
March  11,  2003,  Exemption  No.  7473 A. 

Docket  No.:  FAA-2001-8863. 

Petitioner:  Department  of  the  Navy. 

Section  of  14  CFR  Affected:  14  CFR 
91.215(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Navy  to 
provide  realistic  air  combat  training  in 
airspace  defined  in  the  exemption  as  the 
"Transponder-Off  Area."  Grant,  March 
25,  2003,  Exemption  No.  6741 B. 

Docket  No.:  FAA-2001-8966. 

Petitioner:  M.  Shannon  &  Associates. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Shannon  and 
certain  operators  of  Cessna  Model  500, 
550,  and  S550  Citation  airplanes  to 
operate  those  airplanes  without  a  pilot 
designated  as  second  in  command. 
Grant,  March  28,  2003,  Exemption  No. 
6480E. 

Docket  No.:  FAA-2002-13323. 

Petitioner:  Eagle  Jet  Charter,  Inc.,  dba 
Scenic  Airlines,  Inc.  (EJC). 

Section  of  14  CFR  Affected:  14  CFR 
121.313(j)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EJC  to  operate 
three  Fokker  F-27  airplanes  after  April 
9,  2003.  Grant,  April  2,  2003,  Exemption 
No.  8011. 

Docket  No.:  FAA-2001-9463. 

Petitioner:  Fare  Share,  Ltd.  (FSL). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  FSL  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  April 
1,  2003,  Exemption  No.  7542A. 

Docket  No.:  FAA-2001-10058. 

Petitioner:  Rhoades  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rhoades  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  April  1,  2003,  Exemption  No. 
7614A. 

Docket  No.:  FAA-2001-9097. 

Petitioner:  Federal  Express 
Corporation  (FedEx). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FedEx  to  operate 
certain  aircraft  under  part  1 35  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant.  April 
1.  2003.  Exemption  No.  571 IG. 

Docket  No.:  FAA-2003-14676. 

Petitioner:  Western  Oregon  Aviation 
(WOA). 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WOA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft.  Grant,  April 
1.  2003.  Exemption  No.  8008. 

Docket  No.:  FAA-2003-14770. 

Petitioner:  Blue  Sky  Hehcopter,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Dispositiorn^To  permit  Blue  Sky  to 
operate  certain  aircraft  under  part  135 
without  a  TS0-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  April  1,  2003,  Exemption  No. 
8009. 

Docket  No.:  FAA-2003-14728. 

Petitioner:  LonAire  Flying  Service, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2).  ; 

Description  of  Relief  Sought/ 
Disposition:  To  permit  LonAire  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant.  April  1,  2003,  Exemption  No. 
8010. 

Docket  No.:  FAA-2003-14681. 

Petitioner:  Royal  Jordanian  Airlines 
(RJA). 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 
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Description  of  Relief  Sought/ 
Disposition:  To  pennit  RJA  to  operate  its 
Airbus  340  and  310  airplanes  after  the 
April  9,  2003,  compliance  date  for 
reinforced  flight  deck  doors.  Denial, 
April  8,  2003.  Exemption  No.  8022. 

Docket  No.:  FAA-2003-14820. 

Petitioner:  Dutch  Caribbean  Airline 
N.V.  (DCA). 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  DCA  to  operate 
three  MD-80  aircraft  after  the  April  9, 
2003,  compliance  date  for  reinforced 
flight  deck  doors.  Denial,  April  8,  2003, 
Exemption  No.  8023. 

Docket  No.:  FAA-2003-14643. 

Petitioner:  Aeroflot. 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 

Description  of  Relief  So  ugh  t/ 
Disposition:  To  permit  Aeroflot  to 
operate  some  of  its  Boeing  767  and 
Airbus  310  aircraft  after  the  April  9, 
2003,  compliance  date  for  reinforced 
flight  deck  doors.  Denial,  April  8,  2003, 
Exemption  No.  8020. 

Docket  No.:  FAA-2003-14692. 

Petitioner:  Air  Luxor. 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Luxor  to 
operate  its  Lockheed  Ll  01 1-500  aircraft 
cifter  the  April  9,  2003,  compliance  date 
for  reinforced  flight  deck  doors.  Denial, 
April  7,  2003,  Exemption  No.  8013. 

Docket  No.:  FAA-2003-14709. 

Petitioner:  El  Al  Israel  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  El  Al  to  operate 
three  Boeing  747-200  classic  airplanes 
after  the  April  9,  2003,  compliance  date 
for  reinforced  flight  deck  doors.  Denial, 
April  7,  2003,  Exemption  No.  8014. 

Docket  No.:  FAA-2003-14498. 

Petitioner:  Aeromexico  (AMA). 

Section  of  14  CFR  Affected:  14  CFR 
129.28(b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AMA  to  operate 
some  of  its  MD-80  aircraft  after  the 
April  9,  2003,  compliance  date  for 
reinforced  flight  deck  doors.  Denial, 
April  8.  2003,  Exemption  No.  8019. 

Docket  No.:  FAA-2003-14660. 

Petitioner:  Pakistan  International 
Airlines  (PIA). 

Section  of  14  CFR  Affected:  14  CFR 
129.28(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PIA  to  operate  its 
fleet  of  Boeing  747-200  Combi,  Boeing 
747-300  and  Airbus  310-300  aircraft 


after  the  April  9,  2003,  compliance  date 
for  reinforced  flight  deck  doors.  Denial, 
April  8,  2003,  Exemption  No.  8021. 

Docket  No.:  FAA-2003-14545. 

Petitioner:  Temsco  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Temsco  to 
operate  certain  aircraft  imder  part  1 35 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 
Grant,  February  27,  2003,  Exemption 
No.  7993. 
[FR  Doc.  03-12489  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-15179] 

Technical  Standard  Order-C38e,  VHF 
Radio  Communications  Receiving 
Equipment  Operating  Within  the  Radio 
Frequency  Radio  Frequency  Range 
117.975  to  137.000  Megahertz 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  and 
requests  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  revised  Technical  Standard  Order 
(TSO)-C38e,  VHF  Radio 
Communications  Receiving  Equipment 
Operating  within  the  Radio  Frequency 
Range  117.975  to  137.000  Megahertz. 
The  revised  TSO  tells  manufacturers 
seeking  TSO  authorization  or  letter  of 
design  approval  what  minimum 
performance  standards  (MPS)  their  VHF 
radio  commimications  receiving 
equipment  must  first  meet  for  approval 
and  identification  with  the  applicable 
TSO  markings. 

DATES:  Submit  comments  on  or  before 
June  19,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  TSO  revision  to:  Federal 
Aviation  Administration,  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  Room  815,  AIR- 
130,  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  ATTN:  Mr. 
Moin  Abidhosn,  AIR-130.  You  may 
deliver  comments  to:  Federal  Aviation 
Administration,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Moin  Abulhosn,  AIR-130,  Room  815, 
Federal  Aviation  Administration, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service,  800  Independence 


Avenue,  SW..  Washington,  DC  20591, 

Telephone  (202)  385-4648,  FAX:  (202) 

385-4651. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

You  are  invited  to  comment  on  the 
proposed  revised  TSO  listed  in  this 
notice  by  submitting  written  data, 
views,  or  arguments  to  the  address 
listed  above.  Your  comments  should 
identify  "Comments  to  TSO-C38e"  You 
can  examine  all  comments  on  the 
proposed  revised  TSO  before  and  after 
the  comment  closing  date  at  the  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  will 
considers  all  communications  received 
on  or  before  the  closing  date  before 
issuing  the  final  revised  TSO. 

Background 

This  proposed  revision  to  TSO-C38d 
includes  the  latest  TSO  boilerplate 
language.  This  language  incorporates  a 
Fimctionality  definition  used  to  specify 
the  Function  Hazard  Classification. 
Furthermore,  the  data  required  with  the 
TSO  application  has  been  slightly 
modified  to  include: 

a.  The  minimum  operational 
performance  standards  defined  by 
RTCA/DO-186A,  "Minimum 
Operational  Performance  Standards  for 
Airborne  Radio  Communications, 
Equipment  Operating  Within  the  Radio 
Frequency  Range  117.975-137.00  Mhz," 
Section  2.0,  dated  October  20,  1995, 
including  Change  1 ,  dated  September 
29,  1998,  and  Change  2,  dated  March  5, 
2002. 

b.  The  minimiun  requirements  of  8.33 
kHz  channel  spacing  receivers  (Class  E) 
as  defined  by  RTCA/DO-186A, 
including  Changes  1  and  2,  while 
retaining  requirements  of  25  kHZ 
channel  spacing  receivers  (Class  C  and 
D)ofTSO-37d. 

c.  By  reference  to  RTCA/DO  186A, 
including  Changes  1  and  2,  addresses 
electromagnetic  compatibility  with  the 
Global  Navigation  Satellite  System 
(GNSSO. 

d.  The  environmental  conditions  and 
test  procediu-es  specified  in  RTCA/DO- 
160D,  including  Changes  1,2,  and  3. 

The  basic  TSO  provide  minimum 
performance  standards  for  VHF  radio 
communications  receiver  equipment. 
Incorporated  with  this  standard  are 
equipment  characteristics  that  should  be 
useful  to  users,  designers, 
manufacturers,  and  installations  of  VHF 
radio  communications  receiver 
equipment. 


How  To  Obtain  Copies 

You  may  get  a  copy  of  the  proposed 
revised  TSO  from  the  Internet  at:  http:/ 
/av-info.faa.gov/tso/Tsopro/ 
Pwposed.htm.  You  may  also  request  a 
copy  from  Moin  Abulhosn.  See  the 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the  complete 
address. 

Dated:  Issued  in  Waslnngton,  DC,  on  May 
14.2003. 
David  W.  Hempe, 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Service. 

[FR  Doc.  03-12640  Filed  5-19-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-1 51 58 

Technical  Standard  Order— C37e,  VHF 
Radio  Communications  Transmitting 
Equipment  Operating  Within  the  Radio 
Frequency  Range  117.975  to  137.000 
Megahertz 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  and 
requests  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  revised  Technical  Standard  Order 
(TSO)-C37e.  VHF  Radio 
Communications  Transmitting 
Equipment  Operating  Within  the  Radio 
Frequency  Range  117.975  to  137.000 
Megahertz.  The  revised  TSO  tells 
manufacturers  seeking  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  dieir  VHF  radio 
commimications  transmitting 
equipment  must  first  meet  for  approval 
and  identification  with  the  applicable 
TSO  markings. 

DATES:  Submit  comments  on  or  before 
June  19,  20P3. 

ADDRESSES:  Send  all  comments  on  the 
proposed  TSO  revision  to:  Federal 
Aviation  Administration,  Aircraft 
Engineering  Division,  Aircraft 
Certification  Service,  Room  815,  AIR- 
130.  800  Independent  Avenue,  SW., 
Washington,  DC  20591.  Attn:  Mr.  Moin 
Abulhosn,  AIR-130.  You  may  deliver 
comments  to:  Federal  Aviation 
Administration,  Room  815,  800 
Independent  Avenue,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Moin  Abulhosn,  AIR-130,  Room  815, 
Federal  Aviation  Administration, 
Airpraft  Engineering  Division,  Aircraft 


Certification  Service,  800  Independent 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  385-4648,  Fax:  (202) 
385-4651. 

SUPPLEMENTARY  INFORMATIONS 

Comments  Invited 

You  are  invited  to  comment  on  the 
proposed  revised  TSO  listed  in  this 
notice  by  submitting  written  data, 
views,  or  arguments  to  the  address 
listed  above.  Your  comments  should 
identify  "Comments  to  TSO-C37e."  You 
can  examine  all  comments  on  the 
proposed  revised  TSO  before  and  after 
the  comment  closing  date  at  the  Federal 
Aviation  Administration,  Room  815, 
800  Independent  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  will 
consider  all  commimications  received 
on  or  before  the  closing  date  before 
issuing  the  final  revised  TSO. 

Background 

This  proposed  revision  to  TSO-C37d 
includes  the  latest  TSO  boilerplate 
language.  This  language  incorporates  a 
Functionality  definition  used  to  specify 
the  Function  Hazard  Classification. 
Furthermore,  the  data  required  with  the 
TSO  application  has  been  slightly 
modified  to  include: 

a.  The  minimum  operational 
performance  standards  defined  by 
RTCA/DO-186A,  "Minimum 
Operational  Performance  Standards  for 
Airborne  Radio  Communications 
Equipment  Operating  Within  the  Radio 
Frequency  Range  117.975-137.00  Mhz," 
Section  2.0,  dated  October  20,  1995, 
including  Change  1 ,  dated  September 
29,  1998,  and  Change  2,  dated  March  5, 
2002. 

b.  The  minimum  requirements  of  8.33 
kHz  channel  spacing  transmitters  (Class 
5  and  6)  as  defined  by  RTCA/DO-186A, 
including  Changes  1  and  2,  while 
retaining  requirements  of  25  kHz 
channel  spacing  transmitters  (Class  3 
and4)ofTSO-37d. 

c.  By  reference  to  RTCA/DO-186A, 
including  Channels  1  and  2,  addresses 
the  electromagnetic  compatibility  with 
the  Global  Navigation  Satellite  System 
(GNSS). 

d.  The  environmental  conditions  and 
test  procedures  specified  in  RTCA/DO- 
160D,  including  Changes  1,2,  and  3. 

The  basic  TSO  provides  minimum 
performance  standards  for  VHF  radio 
commimications  transmitting 
equipment.  Incorporated  within  this 
standard  are  equipment  characteristics 
that  should  be  useful  to  users,  designers, 
manufacturers,  and  installers  of  VHF 


radio  communications  transmitting 
equipment. 

How  To  Obtain  Copies 

You  may  get  a  copy  of  the  proposed 
revised  TSO  fi-om  the  Internet  at:  http:/ 
/av-info.faa.gov./tso/Tsopro/ 
Proposed.htm.  You  may  also  request  a 
copy  from  Mr.  Moin  Abulhosn.  See  the 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the  complete 
address. 

Issued  in  Washington,  DC,  on  May  14, 
2003. 

David  W.  Hempe, 

Manager,  Aircraft  Engieering  Division, 

Aircraft  Certification  Service. 

[FR  Doc.  03-12641  Filed  5-19-03;  8:45  am] 

8ILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement; 
Hatiilo*Aguadilia  Corridor,  Puerto  Rico 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  Hatillo- 
Aguadilla  Corridor  in  the  northwestern 
area  of  Puerto  Rico. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
Luis  Torres,  P.E.,  Federal  Highway 
Administration,  Puerto  Rico  Division, 
350  Carlos  Chardon  Street,  Suite  210, 
San  Juan,  Puerto  Rico  00918,  Telephone 
(787)766-5600  Ext.  234;  or  Ms.  Irma 
Garcia,  P.E.,  Programming  and  Special 
Studies  Area,  Puerto  Rico  Highway  and 
Transportation  Authority,  PO  Box 
42007,  San  Juan,  Puerto  Rico,  0094O- 
2007,  Telephone  (787)729-1580. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.archives.gov  and  the 
Government  Printing  Office's  Web  site 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Conunonwealth  of  Puerto  Rico 
Department  of  Transportation  and 
Public  Works  (PRDTPW),  through  its 
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Highway  and  Transportation  Authority 
(HTA),  will  prepare  a  joint 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  new 
roadway  between  the  municipalities  of 
Hatillo  and  Aguadilla. 

Various  environmental  resources  and 
issues  are  known  to  exist  within  the 
limits  of  the  study  area  for  this  project. 
These  resources  and  issues  include,  but 
are  not  limited  to:  location  of  prime 
agricultural  lemd;  archaeological 
resources;  historic  resources; 
residential,  business  and  recreational 
land  uses;  geology;  water  quality;  scenic 
viewsheds;  native  plant  communities; 
wetlands;  noise;  and  preservation  of  the 
natural,  cultiiral,  scenic  and  recreational 
values  of  the  area.  Any  resources 
protected  imder  Section  4(f)  of  the 
Department  of  Transportation  Act '  (49 
U.S.C.  303  and  23  U.S.C.  138;  23  CFR 
771.135(a))  will  be  addressed  in  a 
section  4(f)  statement  to  be  prepared  for 
this  project. 

Section  106  of  the  National  Historic 
Preservation  Act  (Pub.  L.  89-665,  80 
Stat.  915;  36  CFR  part  800)  apphes  to 
the  project.  Consultation  pursuant  to 
Section  106  is  being  initiated. 

The  EIS  will  address  the  impacts 
related  to  the  construction  of  a  new 
roadway  in  the  Hatillo-Aguadilla 
Corridor.  Recent  planning  efforts 
leading  to  the  preparation  of  an  EIS 
include  development  of  design  concepts 
for  the  following  alternatives:  (1)  No 
Action;  (2)  Conversion  to  Expressway  of 
existing  road  PR-2;  (3)  A  New  Road, 
and;  (4)  A  combination  of  alternatives 
(2)  and  (3). 

Correspondence  describing  this 
proposed  action  and  requesting 
comments  will  be  sent  to  appropriate 
Federal,  Commonwealth,  and  local 
agencies  and  to  private  organizations 
and  individuals  that  have  previously 
expressed,  or  are  known  to  have,  an 
interest  in  this  proposal.  In  addition, 
public  scoping  meetings  will  be  held  in 
the  Spring/Summer  of  2003. 

To  ensure  that  the  full  range  of  issues 
and  alternatives  related  to  this  proposed 
action  is  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  interested 
parties.  Comments  or  questions 
concerning  this  proposed  action  should 
be  directed  to  the  FHWA  at  the  address 
provided  above.  The  view  of  agencies 
having  interest  on  this  proposal  or 


'  Section  4(f)  of  Pub.  L.  89-670.  80  Stat.  934,  was 
repealed  by  Pub.  L.  97-449,  96  Stat.  2444.  and 
enacted  without  substantive  change  at  49  U.S.C. 
303:  Section  138  of  title  23,  U.S.C.  remains 
unchanged.  Because  of  common  usage  and 
familiarity,  the  term  section  4(fl  continues  to  be 
used  by  the  Department  of  Transportation  in 
matters  relating  to  49  U.S.C.  303  and  23  U.S.C.  138. 


knowledge  of  potential  effects  on  the 
environmental  resoiuces  listed  above  is 
requested. 

(Authority:  23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  May  13,  2003. 
Lubin  M.Quinones, 

Division  Administrator,  Puerto  Rico  Division 
Office. 
[FR  Doc.  03-12542  Filed  5-19-03;  8:45  am) 

BU.UNG  CODE  4910-22-i> 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking 
renewal  of  the  following  ciurently 
approved  information  collection 
activijlies.  Before  submitting  these 
information  collection  requirements  for 
clearance  by  the  Office  of  Management 
and  Budget' (OMB),  FRA  is  soliciting 
public  comment  on  specific  aspects  of 
the  activities  identified  below. 
DATES:  Comments  must  be  received  no 
later  than  July  21,  2003. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590,  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave.,  NW.,  Mail  Stop  35, 
Washington,  DC  20590.  Commenters 
requesting  FRA  to  acknowledge  receipt 
of  their  respective  comments  must 
include  a  self-addressed  stamped 
postcard  stating,  "Comments  on  OMB 

control  nimiber ."  Alternatively, 

comments  may  be  transmitted  via 
facsimile  to  (202)  493-6230  or  (202) 
493-6170,  or  E-mail  to  Mr.  Brogan  at 
robert.brogan@fra.dot.gov,  or  to  Ms. 
Steward  at  debra.steward@fra.dot.gov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 


collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toU- 
itee.] 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13,  §  2,  109  Stat.  163 
(1995)  (codified  as  revised  at  44  U.S.C. 
3501-3520),  and  its  implementing 
regulations,  5  CFR  part  1320,  require 
Federal  agencies  to  provide  60-days 
notice  to  the  public  for  comment  on 
information  collection  activities  before 
seeking  approval  for  reinstatement  or 
renewal  by  OMB.  44  U.S.C. 
3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  fimctions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FRA's  estimates  of  the 
'lurden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)(i)-(iv);  5  CFR 
1320.8(d)(l)(i)-(iv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
by  Federal  regulations.  In  stunmary, 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  ft-iendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resoiu-ces 
expended  to  retrieve  and  produce 
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information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  summaries  of  the 
three  ciurently  approved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  imder  the  PRA: 

Title:  State  Safety  Participation 
Regulations  and  Remedial  Actions. 

OMB  Control  Number:  2130-0509. 


Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
part  212,  and  requires  qualified  state 
inspectors  to  provide  various  reports  to 
FRA  for  monitoring  and  enforcement 
purposes  concerning  state  investigative, 
inspection,  and  surveillance  activities 
regarding  railroad  compliance  with 
Federal  railroad  safety  laws  and 
regulations.  Additionally,  railroads  are 
required  to  report  to  FRA  actions  taken 


to  remedy  certain  alleged  violations  of 
law. 

Form  Numberfs):  FRA  F  6180.10;  FRA 
F  6180.29/29A/33;  FRA  F  6180.61;  FRA 
F  6180.67;  FRA  F  6180.68/68A/69/96/ 
96A/96B. 

Affected  Public:  Businesses. 

Respondent  Universe:  States  and 
railroads. 

Reporting  Burden: 


CFR  section 


Respondent  universe 


Total  annual  responses 


Average  time  per 
response 


Total  annual 
burden  hours 


Total  annual 
burden  cost 


Apptlcation  For  Participa- 
tion. 

Training  Funding  Agree- 
ment. 

Inspector  Training  Reim- 
bursement. 

Supervisor  Travel  Reim- 
bursement. 

Annual  Work  Plan 

Inspection  Form  

Violation  Form 

Remedial  Actions  Reports 

Violation  Report  Chal- 
lenge. 

Delayed  Reports 


15  States 
30  States 
30  States 
30  States 


15  updates 

30  agreements 
300  vouchers  .. 


30  States  

30  States  

30  States  

573  Railroads 
573  Railroads 

573  Railroads 


30  vouchers 


30  reports  

18,000  reports  ... 

629  reports  , 

5,048  reports  

1,010  challenges 


2.5  hours 
1  hour  .... 
1  hour  .... 


1  hour 


15  hours  .... 
15  minutes 

4  hours 

1 5  minutes 
1  hour  


505  reports  30  minutes 


38 
30 

3oa 

30 

450 
4,500 
2,516 
1,262 
1,010 

253 


$1,748 
1.380 

12,600 

1,380 

20,700 

189.000 

105,672 

80.768 

64.640 

16.192 


Total  Responses:  25,597. 

Estimated  Total  Annual  Burden: 
10,389  hours. 

^Status:  Regular  review. 

Title:  Certification  of  Glazing 
Materials. 

OMB  Control  Number:  2130-0525. 

Abstract:  The  collection  of 
iiiiformation  is  set  forth  under  49  CFR 
Part  223,  which  requires  the 
certification  and  permanent  marking  of 
glazing  materials  by  the  manufactiu-er. 
The  manufacturer  is  also  responsible  for 
making  available  test  verification  data  to 
railroads  and  FRA  upon  request. 

Form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  5 
manufacturers. 

Total  Responses:  25,211. 

Estimated  Total  Annual  Burden:  119 
hours. 

Status:  Regular  review. 

'  Title:  Two-Way  End-of-Train  Devices. 

OMB  Control  Number:  2130-0540. 

Abstract:  Section  20141  of  the  United 
States  Code  amended  the  Federal  Rail 
Safety  Laws  by  adding  certain  statutory 
mandates  related  to  power  brake  safety, 
specifically  regarding  two-way  end-of- 
train  telemetry  devices  (two-way  EOTs). 
This  Section  required  two-way  end-of- 
train  devices  (or  devices  able  to  perform 
the  same  function)  on  road  trains  other 
than  locals,  road  switchers,  or  work 
trains  to  enable  the  initiation  of 
emergency  braking  from  the  rear  of  the 
train.  The  information  collected 


enhances  rail  safet>'  by  ensiuing  that  the 
locomotive  engineer  is  notified  if 
someone  other  than  a  train  crew 
member  tests  the  two-way  end-of-train 
devices  at  the  initial  terminal  or  other 
point  of  installation  to  confirm  that  the 
device  is  capable  of  initiating  an 
emergency  power  brake  application 
ft'om  the  rear  of  the  train.  The 
information  collected  is  also  used  to  by 
FRA  to  verify  that  the  end-of-train 
telemetry  equipment  is  properly 
calibrated  for  acciu-acy  according  to  the 
manufacturer's  specifications  at  least 
every  365  days.  Additionally,  the 
information  collected  verifies  that  the 
two-way  end-of-train  devices 
standards — such  as  the  front  unit  having 
a  manually  operated  switch  that  is 
iabeled  "Emergency"  which  can  initiate 
an  emergency  brake  transmission  to  the 
rear  unit  (when  activated) — are  met. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  Railroads. 

Total  Responses:  521,500. 

Estimated  Total  Annual  Burden: 
5,042  hours. 

Status:  Regular  review. 

Piu-suant  to  44  U.S.C.  3507(a)  and  5 
CFR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 


Issued  in  Washington,  DC  on  May  14, 
2003. 
Kathy  A.  Weiner, 

Office  of  Information  Technology  and 

Support  Systems,  Federal  Railroad 

Administration. 

[FR  Doc.  03-12488  Filed  5-19-03;  8:45  am) 

BiLUNG  CODE  4giO-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Oregon  Department  of  Transportation 

(Waiver  Petition  Docket  Number  FRA- 
2003-15168) 

The  State  of  Oregon,  Department  of 
Transportation  (ODOT)  owns  three  self- 
propelled  passenger  coaches  (Railway 
Diesel  Cars — RDC)  which  were  built  by 
the  Budd  Company  in  1956.  These  cars 
are  not  used  in  regular  commuter 
service,  but  only  on  a  limited  seasonal 
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basis  in  conjunction  with  the  Lewis  and 
Clark  Expedition  bicentennial.  The  cars 
operate  one  round  trip  per  day,  four 
days  per  week  (Thursday  to  Sunday),  on 
trackage  owned  by  the  Portland  and 
Western  Railroad.  The  excursion  trains 
operate  from  a  station  in  Portland. 
Oregon  to  Astoria.  Oregon  where 
passengers  may  board  special  shuttle 
busses  to  nearby  Fort  Clatsop  National 
Historic  Site  where  Lewis  and  Clark 
wintered  over  in  1805-06. 

The  route  traversed  by  this  train  goes 
through  three  very  different  types  of 
geography: 

1.  The  first  four  miles  of  BNSF  track 
and  first  two  miles  of  the  Portland  & 
Western  Railroad  are  mostly  through  an 
industrial  area  of  northwest  Portland. 
This  route  is  also  used  by  Portland  to 
Seattle,  Washington  intercity  trains. 
Vandalism  to  passenger  trains  has  not 
been  reported  as  being  a  problem: 

2.  The  next  87  miles  is  mostly  rural 
and  a  light  density  population  area.  This 
section  has  no  known  history  of 
vandalism  or  incidents  of  property 
damage  to  railroad  equipment; 

3.  The  last  six  miles  in  Astoria  is 
located  on  fills  and  trestles  with  no 
public  access  to  trackside.  The  final 
segment  is  adjacent  to  the  Astoria 
Waterfront  Trolley  which  has  not  been 
subjected  to  incidents  of  vandalism. 

ODOT  requests  temporary  relief  from 
the  requirements  of  Title  49  Code  of 
Federal  Regulations  (CFR)  223.15 
Requirements  for  existing  passenger 
cars  due  to  the  infrequent  use  of  the 
cars,  the  planned  usage  for  excursion 
service,  and  the  cost  schedule  of 
installing  compliant  glazing  prior  to 
initiation  of  service.  The  cars  are  former 
VIA  Rail  Canada  equipment  and  have  a 
double-pane  combination  of  'A-inch 
thick  safety  glass  inside  and  plate  glass 
outside.  This  glazing  system  remains  the 
standard  in  Canada  for  passenger 
equipment  and  these  cars  are  fully 
compliant  with  Canadian  glazing 
standards.  Also,  removable  emergency 
exit  windows  have  been  installed  in 
each  car  as  required  by  49  CFR 
223.15(c).  Therefore,  the  petitioner 
believes  that  the  operation  of  these  cars, 
as  equipped,  would  not  pose  a  safety 
hazard  to  passengers  or  employees. 

ODOT  intends  to  replace  the  side 
facing  windows  with  compliant  FRA 
Type  II  glazing  and  has  requested 


funding  to  do  so  from  the  Oregon  State 
Legislature.  ODOT  believes  that  the 
glazing  on  all  three  cars  can  be  brought 
into  compliance  with  the  requirements 
of  49  CFR  223.15  by  May  2004. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in  , 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA  in  writing  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  reauest. 

FRA's  Office  of  Safety  Assiu-ance  and 
Compliance  issued  a  letter  to  ODOT  on 
May  13,  2003  which  stated  that  no 
exception  will  be  taken  to  the  continued 
use  of  these  cars  in  excursion  service 
until  a  Final  Decision  is  rendered  by 
FRA's  Railroad  Safety  Board  which 
shall  take  precedence.  Due  to  exigent 
circumstances  related  to  the  start  of 
planned  service,  FRA  may  act  on  this 
waiver  request  before  the  close  of  the 
comment  period.  However,  FRA 
reserves  the  right  to  rescind  or  modify 
any  approval  or  denial  based  upon 
receipt  of  comments  which,  in  FRA's 
judgement,  raise  significant  issues. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2003- 
15168)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  FRA  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
30  days  of  the  date  of  this  notice  will 
be  considered  by  FRA.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  NW.,  Room  7051, 
Washington,  DC  20005. 

Issued  in  Washington,  DC  on  May  14, 
2003. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator,  for  Safety 

Standards  and  Program  Development. 

(FR  Doc.  03-12633  Filed  5-19-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  12.  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
0MB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasiuy,  Room 
1 1 000,  1750  Pennsylvania  Avenue, 
NW..  Washington,  DC  20220. 

Dates:  Written  conmients  should  be 
received  on  or  before  Jime  19,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-0169. 

Form  Number:  IRS  Forms  4461,  4461- 
A,  and  4461-B. 

Type  of  Review:  Revision. 

Title:  Form  4461:  Application  for 
Approval  of  Master  or  Prototype 
Defined  Contribution  Plan; 

Form  4461-A:  Application  for 
Approval  of  Master  or  Prototype 
Defined  Benefit  Plan;  and 

Form  4461-B:  Application  for 
Approval  of  Master  or  Prototype  Plan, 
Mass  Submitter  Adopting  Sponsor. 

Description:  The  IRS  uses  these  forms 
to  determine  from  the  information 
submitted  whether  the  applicant  plan 
qualifies  under  section  401(a)  of  the 
Internal  Revenue  Code  for  plan 
approval.  The  application  is  also  used  to 
determine  if  the  related  trust  qualifies 
for  tax  exempt  status  under  Code 
section  501(a). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 ,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


4461 


Recordkeeping 

Learning  about  the  law  or  the  form  

Preparing  the  form  

Copying,  assembling,  and  sending  the  to  the  IRS 


43  hr.,  17  min. 
6  hr,  43  min,  . 
8  hr.,  39  min.  . 
16  min 


4461-A 


42  hr,  34  min. 

6  hr,  1  min.  ... 

7  hr,  55  min.  . 
16  min 


4461-B 


5  hr,  58  min. 
52  min. 
1  hr.,  56  min. 
16  min. 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  109,298  houjs. 

OMB  Number:  1545-0881. 

Form  Number:  IRS  Form  8271. 

Type  of  Review: 

Title:  Investor  Reporting  of  Tax 
Shelter  Registration  Number. 

Description:  All  persons  who  are 
claiming  a  deduction,  loss,  credit,  or 
other  tax  benefit,  or  reporting  any 
income  on  their  returns  from  a  tax 
shelter  required  to  be  registered  (under 
IRC  6111)  must  report  the  tax  shelter 
registration  number  on  that  return.  Form 
8271  is  sued  for  this  piupose.  We  use 
the  information  to  associate  claimed 
benefits  with  the  tax  shelter  and  to 
determine  if  any  compliance  actions  are 
needed. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms,  State, 
Local  or  Tribal  Goverrunent. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  297,500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 6  min. 
Learning  about  the  law  or  the  form — 7 

min. 
Preparing  the  form — 16  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 10  min. 

Frequency  of  Response:  Axmually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  205,275  hours. 

OMB  Number:  1545-1099. 

\Form  Number:  IRS  Form  8811. 

'  Type  of  Review:  Extension. 

Title:  Information  Retirni  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMICs)  and  Issuers  of  Collateralized 
Debt  Obligations 

Description:  Form  8811  is  used  to 
collect  the  name,  address,  and  phone 
niunber  of  a  representative  of  a  REMIC 
who  can  provide  brokers  with  the 
correct  income  amounts  that  the 
broker's  clients  must  report  on  their 
income  tax  returns.  The  form  allows  the 
IRS  to  provide  the  REMIC  industry  the 
information  necessary  to  issue  correct 
information  returns  to  investors. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr.,  49  min.  . 
Learning  about  the  law  or  the  form — 35 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 41  min. 

Frequency  of  Response:  Other  (One- 
time for  each  obligation). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,110  hoius. 


OMB  Number:  1545-1277. 

Form  Number:  IRS  Form  1040- 
TeleFile. 

Type  of  Review:  Revision. 

Title:  TeleFile. 

Description:  Form  1040EZ  filers 
whose  IRS  mail  label  has  not  changed, 
will  be  given  the  option  to  file  their 
return  by  telephone,  with  no  return  to 
send  in  to  the  IRS.  The  IRS  vnll  use  the 
information  obtained  to  compute  the 
taxpayer's  refund  or  balance  due. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,578,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 6  min. 
Learning  about  the  law  or  the  Tax 

Record — 26  min. 
Preparing  the  Tax  Record — 39  min. 
TeleFile  phone  call — 10  min. 
Preparing  Form  8855-V— 22  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,133,900  hours. 
Clearance  Officer.  Gleim  Kirkland  (202) 
622-3428,  Internal  Revenue  Service, 
Room  6411-03, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer.  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-12595  Filed  5-19-03;  8:45  am] 
BILUNG  CODE  4830-01-J 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  13,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  Jime  19,  2003  to 
be  assured  of  consideration. 


Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0012. 

Form  Number:  PD  F  1455. 

Type  of  Review:  Extension. 

Title:  Request  by  Fiduciary  for 
Reissue  of  United  States  Savings  Bonds/ 
Notes. 

Description:  PD  F  1455  is  used  by 
fiduciary  to  request  distribution  of  U.S. 
Savings  Bonds/Notes  to  the  person(s) 
entitled. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  36,000  hours. 

OMB  Number:  1535-0032. 

Form  Number:  PD  F  3565. 

Type  of  Review:  Extension. 

Title:  Application  for  disposition  of 
Retirement  Plan/Individual  Retirement 
Bonds  Without  Administration  of 
Deceased  Owner's  Estate. 

Description:  PD  F  3565  is  used  by 
heirs  of  deceased  owners  of  Retirement 
Plan/Individual  Retirement  Bonds  to 
request  disposition. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  17  hours. 

OMB  Number:  1535-0055. 

Form  Number:  PD  F  1050. 

Type  of  Review:  Extension. 

Title:  Creditors  Consent  to  Disposition 
of  U.S.  Securities  and  Related  Checks 
Without  Administration  of  Deceased 
Owner's  Estate. 

Description:  PD  F  1050  is  used  to 
obtain  creditors  consent  to  dispose  of 
Savings  Bonds  of  a  deceased  owner's 
estate  without  administration. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  300  hoiu^. 

OMB  Number:  1535-0084. 

Form  Number  PD  F  5263,  PD  F  5263- 
1,  PD  F  5374,  and  PD  F  5374-1. 

Type  of  Review:  Extension. 

Title:  Order  for  Series  EE  U.S.  Savings 
Bonds  (PD  F  5263);  Order  for  Series  EE 
U.S.  Savings  Bonds  to  be  Registered  in 
Name  of  Fiduciary  (PD  F  5263-1);  Series 
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I  Order  for  U.S.  Savings  Bonds  (PD  F 
5374);  and  Series  I  Order  for  U.S. 
Savings  Bonds  to  be  Registered  in  Name 
of  Fiduciary  (PD  F5374-1). 

Description:  These  forms  are 
completed  by  the  purchaser  to  issue 
United  States  Savings  Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes  per  form. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  830,000  hours. 

OMB  Number:  1535-0102. 

Form  Number:  PD  F  1071. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Ownership  of 
United  States  Bearer  Securities. 

Description:  PD  F  1071  is  used  to 
establish  ownership  and  support  a 
request  for  pa)anent. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  250  hours. 

OMB  Number:  1535-0126. 

Form  Number:  PD  F  3871. 

Type  of  Review:  Extension. 

Title:  Application  for  Issue  of  United 
States  Mortgage  Guaranty  Insurance 
Company  Tax  and  Loss  Bonds. 

Description:  PD  F  3871  is  submitted 
by  companies  engaged  in  the  business  of 
writing  mortgage  guaranty  insurance  for 
purpose  of  purchasing  "Tax  and  Loss" 
bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  37 
Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  20  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-12676  Filed  5-19-03;  8:45  am) 
BILLING  COOE  4«10-3»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


Diseases  Not  Associated  With 
Exposure  to  Certain  Herbicide  Agents 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

summary:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA) 
hereby  gives  notice  that  the  Secretary  of 
Veterans  Affairs,  under  the  authority 
granted  by  the  Agent  Orange  Act  of  1991 
and  the  Veterans  Education  and  Benefits 
Expansion  Act  of  2001,  has  determined 
that  a  presmnption  of  service 
connection  based  on  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  during  the  Vietnam  Era  is  not 
warranted  for  the  following  conditions: 
Hepatobiliary  cancers,  nasopharyngeal 
cancer,  bone  and  joint  cancer,  breast 
cancer,  cancers  of  the  female 
reproductive  system,  imnary  bladder 
cancer,  renal  cancer,  testicular  cancCT, 
leukemia  (other  than  chronic 
Ijonphocytic  leukemia  (CLL)),  abnormal 
sperm  parameters  and  infertility, 
Parkinson's  disease  and  parkinsonism, 
amyotrophic  lateral  sclerosis  (ALS), 
chronic  persistent  peripheral 
neiuopathy,  lipid  and  lipoprotein 
disorders,  gastrointestinal  and  digestive 
disease,  immune  system  disorders, 
circulatory  disorders,  respiratory 
disorders  (other  than  certain  respiratory 
cancers),  skin  cancer,  cognitive  and 
neuropsychiatric  effects,  gastrointestinal 
tract  tumors,  brain  tumors,  light  chain- 
associated  (AL)  amyloidosis, 
endometriosis,  adverse  effects  on 
thyroid  homeostasis,  and  any  other 
condition  for  which  the  Secretary  has 
not  specifically  determined  a 
presumption  of  service  connection  is 
warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Konieczny,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  telephone 
(202) 273-6779. 

SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Agent  Orange  Act  of  1991,  Pub. 
L.  102-4, 105  Stat.  11,  directed  the 
Secretary  to  seek  to  enter  into  an 
agreement  with  the  National  Academy 
of  Sciences  (NAS)  to  review  and 
simunarize  the  scientific  evidence 
concerning  the  association  between 
exposiu-e  to  herbicides  used  in  support 
of  military  operations  in  the  Republic  of 
Vietnam  diuing  the  Vietnam  Era  and 
each  disease  suspected  to  be  associated 
with  such  exposure.  Congress  mandated 
that  NAS  determine,  to  the  extent 
possible:  (1)  Whether  there  is  a 


statistical  association  between  the 
suspect  diseases  and  herbicide 
exposing,  taking  into  account  the 
strength  of  the  scientific  evidence  and 
the  appropriateness  of  the  methods  used 
to  detect  the  association;  (2)  the 
increased  risk  of  disease  among 
individuals  exposed  to  herbicides 
diu-ing  service  in  the  Republic  of 
Vietnam  diuing  the  Vietnam  Era;  and  (3) 
whether  there  is  a  plausible  biological 
mechanism  or  other  evidence  of  a  causal 
relationship  between  herbicide 
exposure  and  the  suspect  disease. 
Section  3  of  Pub.  L.  102-4  also  required 
that  NAS  submit  reports  on  its  activities 
every  two  years  (as  measured  from  the 
date  of  the  first  report)  for  a  ten-year 
period. 

Section  2  of  Pub.  L.  102-4,  codified  in 
pertinent  part  at  38  U.S.C.  1116(b)  and 
(c),  provides  that  whenever  the 
Secretary  determines,  based  on  soimd 
medical  and  scientific  evidence,  that  a 
positive  association  (i.e.,  the  credible 
evidence  for  the  association  is  equal  to 
or  outweighs  the  credible  evidence 
against  the  association)  exists  between 
exposure  of  humans  to  an  herbicide 
agent  (i.e.,  a  chemical  in  an  herbicide 
used  in  support  of  the  United  States  and 
allied  military  operations  in  the 
Republic  of  Vietnam  during  the  Vietnam 
Era)  and  a  disease,  the  Secretary  will 
publish  regulations  establishing 
presimiptive  service  connection  for  that 
disease.  If  the  Secretary  determines  that 
a  presumption  of  service  connection  is 
not  warranted,  he  is  to  publish  a  notice 
of  that  determination,  including  an 
explanation  of  the  scientific  basis  for 
that  determination.  The  Secretary's 
determination  must  be  based  on 
consideration  of  the  NAS  reports  and  all 
other  soimd  medical  and  scientific 
information  and  analysis  available  to 
the  Secretary. 

Section  2  of  the  Agent  Orange  Act  of 
1991  provided  that  the  Secretary's 
authority  and  duties  under  that  section 
would  expire  10  years  after  the  first  day 
of  the  fiscal  year  in  which  NAS 
transmitted  its  first  report  to  VA.  The 
first  NAS  report  was  transmitted  to  VA 
in  July  1993,  during  the  fiscal  year  that 
began  on  October  1, 1992.  Accordingly, 
VA's  authority  imder  section  2  of  the 
Agent  Orange  Act  of  1991  expired  on 
September  30,  2002.  In  December  2001, 
however.  Congress  enacted  the  Veterans 
Education  and  Benefits  Expansion  Act 
of  2001,  Public  Law  107-103.  Section 
201(d)  of  that  Act  extended  VA's 
authority  under  38  U.S.C.  1116(b)-(d) 
through  September  30,  2015. 

Although  38  U.S.C.  1116  does  not 
define  "credible,"  it  does  instruct  the 
Secretary  to  "take  into  consideration 
whether  the  results  [of  any  study]  are 
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statistically  significant,  are  capable  of 
replication,  and  withstand  peer  review." 
Simply  comparing  the  niunber  of 
stucUes  which  report  a  positive  relative 
risk  to  the  number  of  studies  which 
report  a  negative  relative  risk  for  a 
particular  condition  is  not  a  valid 
method  for  determining  whether  the 
weight  of  evidence  overall  supports  a 
finding  that  there  is  or  is  not  a  positive 
association  between  herbicide  exposure 
and  the  subsequent  development  of  the 
particular  condition.  Because  of 
differences  in  statistical  significance, 
confidence  levels,  control  for 
confounding  factors,  bias,  and  other 
pertinent  characteristics,  some  studies 
are  clearly  more  credible  than  others, 
and  the  Secretary  has  given  the  more 
credible  studies  more  weight  in 
evaluating  the  overall  weight  of  the 
evidence  concerning  specific  diseases. 

NAS  issued  its  initial  report,  entitled 
"Veterans  and  Agent  Orange:  Health 
Effects  of  Herbicides  Used  in  Vietnam," 
(VAO)  on  July  27, 1993.  The  Secretary 
subsequently  determined  that  a  positive 
association  exists  between  exposure  to 
herbicides  used  in  the  Republic  of 
Vietnam  and  the  subsequent 
development  of  Hodgkin's  disease, 
porphyria  cutanea  tarda,  multiple 
myeloma,  and  certain  respiratory 
cancers;  and  that  there  was  no  positive 
association  between  herbicide  exposure 
and  any  other  condition,  other  than 
chloracne,  non-Hodgkin's  lymphoma, 
and  soft-tissue  sarcomas,  for  which 
presiunptions  already  existed.  A  notice 
of  the  diseases  that  the  Secretary 
determined  were  not  associated  virith 
exposiu-e  to  herbicide  agents  was 
published  on  January  4, 1994.  (See  59 
FR341  [1994].) 

NAS  issued  its  second  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1996"  (Update  1996),  on  March  14, 
1996.  The  Secretary  subsequently 
determined  that  a  positive  association 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  prostate 
cancer  and  acute  and  subacute 
peripheral  neiuopathy  in  exposed 
persons.  The  Secretary  further 
determined  that  there  was  no  positive 
association  between  herbicide  exposxu-e 
and  any  other  condition,  other  than 
those  for  which  presiunptions  already 
existed.  A  notice  of  the  diseases  that  the 
Secretary  determined  were  not 
associated  with  exposure  to  herbicide 
agents  was  published  on  August  8, 
1996.  (See  61  FR  41442  (1996).) 

NAS  issued  a  third  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
1998"  (Update  1998),  on  February  11, 
1999.  The  focus  of  this  updated  review 
was  on  new  scientific  studies  published 


since  the  release  of  Update  1996  and 
updates  of  scientific  studies  previously 
reviewed.  After  NAS  issued  Update 
1998,  the  Secretary  determined  that 
there  was  no  positive  association 
between  herbicide  exposure  and  any 
other  condition,  other  than  those  for 
which  presumptions  already  existed.  A 
notice  of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
exposure  to  herbicide  agents  was 
published  on  November  2, 1999.  (See  64 
FR  59232  [1999].) 

At  VA's  request,  NAS  issued  a  special 
interim  report,  "Veterans  and  Agent 
Orange:  Herbicide/Dioxin  Exposure  and 
Type  2  Diabetes"  (VAO:  Diabetes)  on 
October  11,  2000.  NAS  concluded 
"there  is  limited/suggestive  evidence  of 
an  association  between  exposure  to  the 
herbicides  used  in  Vietnam  or  the 
contaminant  dioxin  and  Type  2 
diabetes."  NAS  based  its  conclusion  on 
the  totality  of  the  scientific  evidence  on 
this  issue,  not  one  particular  study. 
(VAO:  Diabetes.)  After  considering  all  of 
the  evidence,  the  Secretary  determined 
that  there  is  a  positive  association 
between  exposure  to  herbicides  and 
Type  2  diabetes  and,  therefore,  a 
presumption  of  service  connection  was 
warranted.  [See  66  FR  2376  (2001).) 

NAS  issued  a  fourth  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
2000"  (Update  2000),  On  April  19,  2001. 
The  focus  of  this  updated  review  was  on 
new  scientific  studies  published  since 
the  release  of  Update  1998  and  updates 
of  scientific  studies  previously 
reviewed.  After  NAS  issued  Update 
2000,  the  Secretary  determined  that 
there  was  no  positive  association 
between  herbicide  exposure  and  any 
other  condition,  other  than  those  for 
which  presumptions  already  existed.  A 
notice  of  the  diseases  that  the  Secretary 
determined  were  not  associated  with 
exposure  to  herbicide  agents  was 
published  on  June  24,  2002  (See  67  FR 
42600-608). 

NAS  issued  its  fifth  report,  entitled 
"Veterans  and  Agent  Orange:  Update 
2002"  (Update  2002)  on  January  23, 
2003.  The  focus  of  this  updated  review 
was  on  new  scientific  studies  published 
since  the  release  of  Update  2000,  and  to 
review  the  studies  previously  reviewed 
along  with  the  newest  scientific 
evidence.  The  Secretary  subsequently 
determined  that  a  positive  association 
exists  between  exposure  to  herbicides 
used  in  the  Republic  of  Vietnam  and  the 
subsequent  development  of  chronic 
Ijrmphocjrtic  leukemia  (CLL)  in  exposed 
persons.  A  proposed  rule  to  establish  a 
^presumption  of  service  connection  for 
CLL  was  published  in  the  Federal 
Register  of  March  26,  2003  (See  68  FR 
14567).  The  Secretary  also  determined 


that  there  is  no  positive  association 
between  herbicide  exposure  and 
hepatobiliary  cancers,  nasopharyngeal 
cancer,  bone  and  joint  cancer,  breast 
cancer,  cancers  of  the  female 
reproductive  system,  urinary  bladder 
cancer,  renal  cancer,  testicular  cancer, 
leukemia  (other  than  CLL),  abnormal 
sperm  parameters  and  infertility, 
Parkinson's  disease  and  parkinsonism, 
amyotrophic  lateral  sclerosis  (ALS), 
chronic  persistent  peripheral 
neuropathy,  lipid  and  lipoprotein 
disorders,  gastrointestinal  and  digestive 
disease  including  liver  toxicity,  immune 
system  disorders,  circulatory  disorders, 
respiratory  disorders  (other  than  certain 
respiratory  cancers),  skin  cancer, 
cognitive  and  neuropsychiatric  effects, 
gastrointestinal  tract  tumors,  brain 
tumors,  AL  amyloidosis,  endometriosis, 
adverse  effects  on  thyroid  homeostasis, 
and  any  other  condition  for  which  the 
Secretary  has  not  specifically 
determined  a  presumption  of  service 
connection  is  warranted.  This  notice, 
pursuant  to  38  U.S.C.  1116(c)(1)(B). 
summarizes  the  scientific  data  reviewed 
by  NAS  in  its  Update  2002,  and  conveys 
the  Secretary's  determination  regarding 
no  positive  association  between 
herbicide  exposure  and  the  above-cited 
conditions. 

NAS,  in  Update  2002,  assigns 
hepatobiliary  cancers,  nasopharyngeal 
cancer,  bone  and  joint  cancer,  breast 
cancer,  cancers  of  the  female 
reproductive  system,  urinary  bladder 
cancer,  renal  cancer,  testicular  cancer, 
leukemia  (other  than  CLL),  abnormal 
sperm  parameters  and  infertility, 
Parkinson's  disease  and  parkinsonism, 
chronic  persistent  peripheral 
neuropathy,  lipid  and  lipoprotein 
disorders,  gastrointestinal  and  digestive 
disease,  immune  system  disorders, 
circulatory  disorders,  respiratory 
disorders  (Other  than  certain  respiratory 
cancers),  skin  cancer,  cognitive  and 
neuropsychiatric  effects,  AL 
amyloidosis,  endometriosis,  and  adverse 
effects  on  thyroid  homeostasis  to  a 
category  labeled  inadequate/insufficient 
evidence  to  determine  whether  an 
association  exists.  This  is  defined  as 
meaning  that  the  available  studies  are  of 
insufficient  quality,  consistency,  or 
statistical  power  to  permit  a  conclusion 
regarding  the  presence  or  absence  of  an. 
association  with  herbicide  exposure.  In 
Update  2002,  NAS  assigned 
gastrointestinal  tract  tumors  and  brain 
tumors  to  a  category  labeled  limited  or 
suggestive  evidence  of  no  association. 
This  is  defined  as  meaning  that  the 
available  studies  are  mutually 
consistent  in  not  showing  a  positive 
association  between  exposure  to 
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herbicides  and  the  outcome  at  any  level 
of  exposure. 

The  Secretary's  determinations 
regarding  individual  diseases  are  based 
on  all  available  evidence  in  Update 
2002  and  prior  NAS  reports.  This  notice 
generally  states  specific  information 
•  only  with  respect  to  significant 
additional  studies  that  were  first 
reviewed  by  NAS  in  Update  2002. 
Information  regarding  additional 
relevant  studies  has  previously  been 
stated  in  VA's  prior  notices  following 
earlier  NAS  reports,  and  will  not  be 
repeated  here. 

Hepatobiliary  Cancers 

Hepatobiliary  cancers  are  cancers  of 
the  liver  and  intrahepatic  bile  ducts. 
There  are  a  variety  of  known  risk 
factors,  including  chronic  infections 
with  hepatitis  B  or  C,  exposure  to 
aflatoxin,  vinyl  chloride  and 
polychlorinated  biphenyl  (PCB),  and 
smoking,  that  should  be  considered  by 
a  credible  study. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  were  relatively  few 
occupational,  environmental,  or  veteran 
studies  of  hepatobiliary  cancer.  It  also 
noted  that  most  of  the  few  existing 
studies  addressing  hepatob^jary  cancer 
contain  methodological  difficulties  such 
as  small  study  size  and  inadequate 
control  for  life-style-related  risk  factors, 
or  do  not  support  an  association  with 
herbicide  exposure. 

An  environmental  study  of  the 
residents  of  Chapaevsk,  Russia,  an 
industrial  community  with  documented 
contamination  by  dioxins  and  other 
chemicals  of  the  food  and  water  supply, 
revealed  a  higher  incidence  of  liver 
cancer  than  in  Russia  as  a  whole  or  the 
Samara  region  of  Russia,  in  which 
Chapaevsk  is  located,  although  no 
information  was  provided  on  exposed 
cases  or  estimated  relative  risk  for 
morbidity.  (Revich  B.  Aksel  E,  Ushakova 
T,  Ivanova  I,  Zuchenko  N,  Lyuev  N, 
Brodsky  B,  Sotsov  Y.  2001.  Dioxin 
exposiu-e  and  public  health  in 
Chapaevsk,  Russia.  Chemosphere 
43:951-966)  In  Update  2002,  NAS 
determined  that  this  study  cannot  be 
taken  as  strong  evidence  for  an 
association  between  dioxins  and  liver 
cancer  because  the  study  failed  to  adjust 
for  confounding  by  socioeconomic, 
lifestyle,  comorbidity  and  other  factors, 
and  because  of  the  likelihood  of    • 
multiple  exposures  and  concerns 
regarding  the  study  design. 

NAS  found  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 


exposure  to  herbicides  and 
hepatobiliary  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposiue  and  hepatobiliary 
cancer  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Nasophar3mgea]  Cancer 

Nasal  and  nasophar)mgeal  cancers  are 
relatively  rare  in  the  United  States  and 
thus  difficult  to  study 
epidemiologically.  Reported  risk  factors 
for  nasal  cancer  include  occupational 
exposure  to  nickel  and  chromium 
compounds,  wood  dust,  and 
formcddehyde.  Studies  of 
nasopharyngeal  cancer  have  reported 
associations  with  the  consumption  of 
salt-preserved  foods,  cigarette  smoking, 
and  Epstein-Barr  virus.  NAS  noted  in 
VAO  and  subsequent  reports  that  there 
was  inadequate  or  insufficient  evidence 
to  determine  whether  an  association 
exists  between  herbicide  exposiue  and 
nasal  and  nasopharyngeal  cancer. 

An  enviroiunentaJ  study  of  the 
residents  of  Chapaevsk,  Russia,  revealed 
a  higher  incidence  of  pharyngeal  cancer 
in  females  than  in  Russia  as  a  whole, 
although  no  information  was  provided 
on  exposed  cases  or  estimated  relative 
risk  for  morbidity.  (Revich  et  al.,  2001.) 
Male  residents  of  Chapaevsk  did  not 
show  a  higher  incidence  of  pharyngeal 
cancer.  NAS  reported,  in  Update  2002, 
that  the  usefulness  of  these  data  is 
restricted  because  of  factors  such  as  lack 
of  adjustment  for  confounding,  the 
likelihood  of  multiple  exposures, 
concern  regarding  the  study  design,  and 
the  absence  of  information  on  the 
completeness  and  accuracy  of  cancer 
incidence  data. 

NAS  found  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and 
nasopharyngeal  cancer. 

Taxing  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  nasopharyngeal 
cancer  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Bone  and  Joint  Cancer 

NAS  noted  that  bone  cancer  is  more 
common  in  teenagers  than  adults,  and, 


therefore,  the  incidence  among  Vietnam 
veterans  is  quite  low.  Among  the  risk 
factors  for  adidts  contracting  bone  and 
joint  cancer  are  exposure  to  ionizing 
radiation  from  treatment  for  other 
cancers  and  a  history  of  certain 
noncancerous  bone  diseases.  NAS  found 
in  VAO  and  subsequent  reports  that 
there  is  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  bone  cancer. 

An  environmental  study  of  the 
residents  of  Chapaevsk,  Russia,  revealed 
seven  deaths  in  male  residents  and 
seven  deaths  in  female  residents  due  to 
cancer  of  the  bones  or  soft  tissues. 
(Revich  et  al.,  2001.)  hi  Update  2002, 
NAS  reported  that  these  results  caimot 
be  taken  as  evidence  for  an  association 
between  bone  cancer  and  dioxins, 
because  cancers  of  the  bone  and  soft 
tissue  were  combined  in  the  analysis. 
Further,  the  increased  risk  for  death  due 
to  bone  cancer  and  soft-tissue  cancer 
combined  was  not  statistically 
significant. 

NAS  found  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  Association  exists  between 
exposure  to  herbicides  and  bone  and 
joint  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  bone  and  joint 
cancer  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Breast  Cancer 

NAS  noted  that  breast  cancer  is  the 
second  most  common  cancer  among 
women  in  the  United  States.  Breast 
cancer  incidence  generally  increases 
with  age.  Risk  factors  other  than  aging 
include  a  personal  or  family  history  of 
breast  cancer  and  certain  reproductive 
characteristics;  specifically,  early  onset 
of  menarche,  late  onset  of  menopause, 
and  either  no  pregnancies  or  first  full- 
term  pregnancy  aJfter  age  30.  NAS  noted 
in  VAO  and  subsequent  reports  that 
there  is  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  breast  cancer. 

In  its  prior  reports,  NAS  reviewed 
several  studies  finding  no  increased  risk 
of  breast  cancer  associated  with 
herbicide  exposure  or  Vietnam  service, 
and  possibly  even  showing  a  limited 
protective  effect  for  new  incidence  of 
breast  cancer 


NAS  reviewed  a  number  of  new 
studies  for  Update  2002.  A  follow  up  to 
an  occupational  study  reviewed  in 
Update  2000  published  results  on  the 
reproducibility  of  the  self-reported  data 
on  farm  exposures  to  potentially 
hazardous  agents  such  as  pesticides. 
(Duell  EJ.  Millikan  RC,  Savitz  DA, 
Schell  MJ,  Newman  B,  Tse  CJ,  Sandler 
DP.  2001.  Reproducibility  of  reported 
farming  activities  and  pesticide  use 
among  breast  cancer  cases  and  controls: 
A  comparison  of  two  modes  of  data 
collection.  Annals  of  Epidemiology 
11(3):178-185)  It  was  foimd  that  the 
farming-exposure  information  was 
generally  reproducible,  which  provided 
some  assurance  that  the  prior 
conclusion  of  no  overall  excess  risk  of 
breast  cancer  was  not  due  to 
measurement  error  in  the  exposiu« 
assessment. 

An  enviroiunental  study  of  the  joint 
effects  of  all  congeners  of 
polychlorinated  biphenyls  (PCBs) 
(Holford  TR,  Zheng  T,  Mayne  ST.  Zahm 
SH,  Tessari  JD,  Boyle  P.  2000.  Joint 
effects  of  nine  polychlorinated  biphenyl 
(PCB)  congeners  on  breast  cancer  risk. 
International  Journal  of  Epidemiology 
29  (6):975-82)  showed  that  total  PCB 
was  not  significantly  associated  with 
breast  cancer  risk.  NAS  noted,  however, 
that  significant  protective  effects  were 
detected  for  potential  antiestrogens  and 
a  dioxin-like  congener.  This  study  was 
consistent  with  results  of  previously 
reported  studies.  General  population 
controls  were  not  used,  which  limited 
the  external  validity  of  the  results. 

The  relationship  between  the 
relatively  high  dioxin  concentrations  in 
Chapaevsk,  Russia  and  breast  cancer 
incidence  and  related  mortality  was 
studied  in  Revich  et  al.  (2001).  The 
incidence  rate  of  female  breast  cancer, 
age-adjusted  to  the  Russian  standard 
population,  was  higher  in  Chapaevsk  in 
all  age  groups  than  in  Russia  and  the 
Samara  region.  NAS  noted  that  the  lack 
of  adjustment  for  such  risk  factors  as 
family  size,  breastfeeding,  alcohol  use, 
body-mass  index  and  fat  consumption 
was  one  of  the  main  weakness  of  this 
study. 

Two  enviroiunental  studies  provided 
evidence  of  a  relationship  between  the 
development  of  breast  cancer  and 
increased  concentrations  of  PCB 
congeners  that  have  dioxin-like  activity. 
(Aronson  KJ,  Miller  AB,  Woolcott  CO, 
StOTis  EE,  McCready  DR.  Lickley  LA, 
Fish  EB,  Hiraki  GY,  HoUoway  C,  Ross  T, 
Hanna  WM.  SenGupta  SK,  Weber  J-P. 
2000.  Breast  adipose  tissue 
concentrations  of  polychlorinated 
biphenyls  and  other  organochlorines 
and  breast  cancer  risk.  Cancer 
Epidemiology,  Biomarkers  and 


Prevention  9(l):53-63;  Demers  A, 
Ayotte  P,  Brisson  J,  Dodin  S.  Robert  J. 
Dewailly  E.  2002.  Plasma  concentrations 
of  polychlorinated  biphenyls  and  the 
risk  of  breast  cancer:  A  congener- 
specific  analysis.  American  Journal  of 
Epidemiology  155(7):629-635)  NAS 
noted  that  the  external  validity  of  one  of 
the  studies  (Aronson  et  al.)  was  limited 
by  the  lack  of  general-population 
controls.  NAS  found  that  the  other 
study  (Demers  et  al.)  was  well 
conducted  and  appears  to  have  used 
appropriate  statistical  methods.  NAS 
also  noted,  however,  that  PCB  cogeners 
also  have  non-dioxin-like  components, 
and  that  the  observed  effects  may  be 
attributable  to  those  components. 

Another  study  foimd  further  evidence 
of  increased  breast  cancer  risk 
associated  with  increased  serum  TCDD. 
(Warner  M,  Eskenazi  B,  Mocarelli  P, 
Gerthoux  PM,  Samuels  S,  Needham  L, 
Patterson  D,  Brambilla  P.  Serum  dioxin 
concentrations  and  breast  cancer  risk  in 
the  Seveso  Women's  Health  Study. 
Environmental  Health  Perspectives 
2002;  110(7)  625-628)  NAS  found  that 
this  study  adjusted  for  risk  factors  and 
was  apparently  free  from  potential  bias. 
NAS  also  noted,  however,  that  the 
findings  were  potentially  limited 
because  they  were  based  on  only  15 
cases. 

In  a  Vietnam  veteran  study  that 
included  4,140  female  Vietnam  veterans 
and  4,140  veteran  controls  that  did  not 
service  in  Vietnam,  it  was  concluded 
that  Vietnam  veterans  did  not 
experience  a  significantly  higher 
prevalence  of  breast  cancer.  (Kang  HK, 
Mahan  CM,  Lee  KY,  Magee  CA,  Selvin 
S.  2000.  Prevalence  of  gynecologic 
cancers  among  female  Vietnam  veterans. 
Journal  of  Occupational  & 
Environmental  Medicine  42(11):1121- 
1127.)  Although  the  prevalence  of  breast 
cancer  was  higher  in  female  Vietnam 
veterans  than  in  non- Vietnam  veterans, 
the  difference  was  not  considered 
statistically  significant.  This  study,  also, 
was  considered  by  NAS  to  be  well 
designed,  have  adequate  power,  and  be 
highly  relevant  for  the  assessment  of  the 
effect  of  Agent  Orange  and  other 
herbicides  on  breast  cancer  risk  in 
Vietnam  veterans.  NAS  also  noted, 
however,  that  the  study's  usefulness 
may  be  limited  because  questions  on 
exposiue  focused  on  the  Vietnam 
experience  as  a  whole  instead  of  on 
exposures  to  Agent  Orange,  other 
herbicides  or  their  contaminants: 

NAS  concluded  that  there  is  still 
inadequate  or  insufficient  evidence  to 
determine  whether  there  is  an 
association  between  exposure  to 
herbicides  and  breast  cancer. 


As  noted  above,  studies  reviewed  in 
prior  NAS  reports  predominately 
showed  no  association  between  breast 
cancer  and  helkicide  exposiue,  or 
possibly  a  limited  protective 
association.  The  additional  evidence 
reviewed  in  Update  2002  includes 
evidence  consistent  with  those  prior 
studies,  as  well  as  some  studies 
providing  evidence  of  an  association, 
subject  to  the  limitations  discussed 
above. 

Taking  account  of  the  available 
evidence  and  NAS's  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  breast  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Cancers  of  the  Female  Reproductive 
System 

NAS  noted  that  the  cancers  of  the 
female  reproductive  system  include 
cancers  of  the  cervix,  endometrium  (also 
referred  to  as  the  corpus  uteri),  and 
ovaries.  Cervical  cancers  occur  more 
often  in  African- American  women  than 
in  white  women,  whereas  white  women 
are  more  likely  to  develop  endometrial 
and  ovarian  cancers.  The  incidence  of 
endometrial  and  ovarian  cancer  also 
depends  on  age,  with  older  women  at 
greater  risk.  Human  papillomavirus 
infection  is  the  most  important  risk 
factor  for  cervical  cancer.  Diet,  a  family 
history  of  the  disease,  and  breast  cancer 
are  among  the  risk  factors  for 
endometrial  and  ovarian  cancers.  NAS 
noted  in  VAO  and  subsequent  reports 
that  there  is  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  cancers  of  the  female 
reproductive  system. 

hi  Update  2002,  NAS  reported  that 
the  environmental  study  involving 
Chapaevsk,  Russia  (Revich  et  al.,  2001) 
appeared  to  show  an  increased  risk  of 
cervical  cancer,  but  noted  that  the 
number  of  cases  on  which  the  rates  were 
calculated  was  not  provided  and  may 
have  been  small,  and  further  noted  that 
the  potential  for  confounding  by 
socioeconomic  factors  was  not 
addressed. 

NAS  noted  that  the  Kang  et  al.  (2000) 
environmental  study  on  gynecologic 
cancers  among  female  Vietnam  veterans 
provided  some  evidence  that  service  in 
Vietnam  does  not  substantially  increase 
the  risk  of  uterine,  ovarian  or  cervical 
cancer,  but  the  report  made  no  attempt 
to  examine  exposures  to  herbicides  or 
TCDD  in  Vietnam. 

NAS  found  that  no  strong  studies 
addressing  female  reproductive  cancers 
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in  relation  to  herbicides  or  their 
contaminants  had  been  conducted  since 
Update  2000.  They  concluded  that  there 
was  no  information  contained  in  the 
research  reviewed  for  Update  2002  to 
change  the  conclusion  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
cancers  of  the  female  reproductive 
system. 

Taking  account  of  the  available 
evidence  and  NAS"  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  cancers  of  the 
female  reproductive  system  outweighs 
the  credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Urinary  Bladder  Cancer  ^ 

Urinary  bladder  cancer  is  the  most 
common  of  the  genitourinary  tract 
cancers.  Bladder  cancer  incidence 
increases  greatly  with  age  over  40  years. 
The  most  important  known  risk  factor 
for  bladder  cancer  is  smoking. 
Occupational  exposures  to  aromatic 
amines  (also  called  arylamines), 
polycyclic  aromatic  hydrocarbons 
(PAHs),  and  certain  other  organic 
chemicals  used  in  the  rubber,  leather, 
textile,  paint  products,  and  printing 
industries  are  also  associated  with 
higher  incidence  of  bladder  cancer. 
High-fat  diets  have  been  implicated  as 
risk  factors,  along  with  exposure  to  the 
parasite  Schistosoma  haematobium. 
Exposure  to  inorganic  arsenic  is  also  a 
risk  factor  for  bladder  cancer,  and 
cacodylic  acid  is  a  metabolite  of 
inorganic  arsenic.  The  data  remain 
insufficient  to  conclude  that  studies  of 
inorganic  arsenic  exposure  are  directly 
relevant  to  exposure  to  cacodylic  acid. 
Therefore,  NAS  did  not  consider  the 
literature  on  inorganic  arsenic. 

NAS  noted  in  VAO  and  Update  1996 
that  there  was  limited  or  suggestive 
evidence  of  no  association  between 
exposure  to  herbicides  used  in  Vietnam 
or  the  contaminant  dioxin  and  urinary 
bladder  cancer.  NAS,  beginning  with 
Update  1998,  changed  that  conclusion 
to  inadequate  or  insufficient 
information  regarding  an  association. 

In  Update  2002,  NAS  reviewed  an 
updated  occupational  study  of  mortality 
in  Dow  chemical  workers  potentially 
exposed  to  herbicides  (Bums  CJ,  Beard 
KK,  Cartmill  JB.  2001.  Mortality  in 
chemical  workers  potentially  exposed  to 
2,4-dichlorophenoxyacetic  acid  (2,4-D) 
1945-1994:  an  update.  Occupational 
and  Environmental  Medicine  58(1  ):24- 
30),  which  found  no  increased  risk  of 
mortality  due  to  bladder  cancer. 


NAS  also  reviewed  Revich  et  al. 
(2001),  in  which  an  increase  in  age- 
adjusted "bladder  cancer  incidence  was 
shown  in  Chapaevsk  compared  to  the 
Samara  Region  of  the  Russian  Republic. 
NAS  noted,  however,  that  the  study  did 
not  control  for  occupation  and  smoking 
history,  and  there  was  no  information 
on  the  number  of  cases  included  in  the 
analysis  or  the  completeness  of 
surveillance  for  cancer  in  Chapaevsk 
and  the  Samara  region. 

In  Update  2002,  NAS  concluded  that 
there  is  no  evidence  to  support  changing 
the  "inadequate  or  insufficient" 
categorization  for  bladder  cancer. 

Taking  account  of  the  available 
evidence  and  NAS"  analysis,  the 
Secretary  has  foimd  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  luinary  bladder 
cancer  outweighs  the  credible  evidence 
for  such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Renal  Cancer 

Renal  cancer  is  twice  as  common  in 
men  as  in  women.  With  the  exception 
of  Wilm's  tumor,  which  is  more  likely 
to  occur  in  children,  renal  cancer  is 
more  common  in  individuals  over  age 
50.  Smoking  is  a  well-established  risk 
factor  for  renal  cancer.  Other  potential 
risk  factors  include  diet,  weight,  and 
occupational  exposure  to  asbestos  and 
cadmium.  Firefighters,  who  are 
routinely  exposed  to  the  decomposition 
of  organic  substances  caused  by  a  rise  in 
temperature,  are  a  known  higher-risk 
group. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  renal  cancer. 

In  Update  2002,  NAS  reviewed  an 
updated  occupational  study  of  mortality 
in  Dow  chemical  workers  potentially 
exposed  to  herbicides  (Bums  et  al., 
2001),  which  concluded  that  there  was 
no  evidence  of  an  association  between 
exposure  to  2,4-D  and  mortality  due  to 
renal  cancer.  NAS  noted  that  this  study 
has  low  precision  due  to  the  small 
number  of  deaths  from  renal  cancer. 

NAS  also  reviewed  the  results  of 
Revich  et  al.  (2001),  which  found  age- 
adjusted  incidence  of  renal  cancer  to  be 
similar  between  Chapaevsk  and  the 
Samara  region.  Incidence  rates  of  renal 
cancer  in  all  of  Russia  was  slightly 
lower.  However.  NAS  noted  that  no 
information  was  given  on  the  number  of 
cases  in  the  calciJation  of  those 
incidence  rates  or  the  stability  of  those 
rates  in  previous  years,  and  does  not 
consider  confounders  other  than  age. 


NAS  stated  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposiue  to  herbicides  and  renal  cancer. 

Taking  account  of  the  available 
evidence  and  NAS  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  renal  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Testicular  Cancer 

Testicular  cancer  is  far  more  likely  in 
men  yoimger  than  40  than  in  those  who 
are  older.  Undescended  testicles  is  a 
major  risk  factor  for  testicular  cancer. 
Family  history  of  the  disease  also 
appears  to  be  a  risk  factor  for  testicular 
cancer. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  testicular 
cancer. 

In  Update  2002,  NAS  reviewed  an 
update  of  an  occupational  study  of 
mortality  in  chemical  workers  at  Dow 
Chemical  Company  (Biu'ns  et  al.,  2001). 
One  death  from  testicular  cancer  was 
identified  among  1,517  male  Dow 
employees.  The  study  concluded  that 
there  is  no  significant  risk  of  testicular 
cancer  in  this  cohort.  NAS  concluded 
that  the  updated  study  analysis 
provided  no  evidence  to  suggest  that 
chronic  herbicide  exposure  increases 
the  risk  of  testicular  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  testicular  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association  ' 
does  not  exist. 

Leukemia  (Other  than  chronic 
lymphocytic  leukemia  (CLL)) 

There  are  four  primary  types  of 
leukemia:  The  acute  and  chronic  forms 
of  lymphocj^ic  leukemia  and  the  acute 
and  chronic  forms  of  myeloid  (or 
granulocytic)  leukemia. 

Acute  lymphocytic  leukemia  (ALL)  is 
a  disease  of  the  young  and  of 
individuals  older  than  70,  and  plays  a 
small  role  in  the  age  groups  that 
characterize  most  Vietnam  veterans. 
Exposure  to  high  doses  of  ionizing 
radiation  is  a  known  risk  factor.  Acute 
myeloid  leukemia  (AML)  is  the  most 
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common  leukemia  among  adults.  Risk 
factors  for  AML  include  high  doses  of 
ionizing  radiation,  occupational 
exposure  to  benzene,  and  some 
medications  used  in  cancer 
chemotherapy.  Genetic  disorders 
including  Fanconi's  anemia  and  Down's 
syndrome  are  associated  with  an 
increased  risk  for  AML.  Tobacco 
smoking  has  been  suggested  as  a  risk 
factor. 

The  incidence  of  chronic  myeloid 
leukemia  (CML)  increases  with  age  for 
individuals  over  30.  For  individuals  in 
the  age  groups  that  characterize  most 
Vietncun  veterans,  CML  accoimts  for 
about  one  in  five  leukemias.  CML  is 
associated  with  an  acquired 
chromosomal  abnormality  known  as  the 
"Philadelphia  chromosome."  Exposure 
to  high  doses  of  ionizing  radiation  is  a 
known  risk  factor  for  that  abnormality. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to.  determine 
whether  an  association  exists  between 
exposiu'e  to  herbicides  and  leukemia. 
Because  CLL,  the  most  common  form  of 
leukemia,  shares  many  traits  with 
lymphomas,  NAS  reviewed  it  separately 
from  the  other  leukemias  in  Update 
2002. 

In  Update  2002,  NAS  reviewed  one 
nefw  occupational  study  (Bums  et  al., 
(2001))  which  reported  data  on  a  cohort 
male  workers  involved  in  the 
manufacture  or  formulation  of  2,4-D. 
Mortality  fi-om  leukemia  in  the  entire 
cohort  was  similar  to  rates  in  all  U.S. 
males.  Similar  results  were  obtained  in 
an  analysis  based  on  a  20-year  induction 
period.  In  the  comparison  with 
nonexposed  workers,  an  excess  in 
lymphopoietic  mortality  was  noted  in 
workers  with  high-cumulacive-dose 
exposure  to  2,4-D.  NAS  noted,  however, 
that  at  least  some  of  the  deaths  may 
have  been  due  to  Hodgkin's  disease  or 
multiple  myeloma. 

In  another  occupational  study,  cancer 
incidence  and  mortality  were  assessed 
in  a  cohort  of  504  forestry  workers  in 
Sweden  who  were  characterized  by 
presence  or  absence  of  exposure  to 
phenoxy  herbicides  in  1954-1967 
(Thorn  A,  Gustavsson  P,  Sadigh  J, 
Westerlund-Haimerstrand  B,  Hogstedt  C 
2000.  Mortality  and  cancer  incidence 
among  Swedish  lumberjacks  exposed  to 
phenoxy  herbicides.  Occupational  and 
Environmental  Medicine  57:718-720). 
No  cases  of  leukemia  occurred  in  the 
exposed  members  of  this  cohort. 

In  an  environmental  study,  Revich  et 
al.  (2001)  analyzed  data  on  cancer 
incidence  and  mortality  in  Chapaevsk, 
Russia.  Mortality  due  to  leukemia 
during  the  years  1995-1998  was 
co{mpared  with  mortality  in  the  Samara 


region  as  a  whole.  Age-adjusted 
incidences  during  1998  were  reported 
for  leukemia  and  lymphoma  combined. 
The  rates  in  Chapaevsk  were  lower  than 
in  the  Samara  region  in  men  but  higher 
in  women.  NAS  noted  a  niunber  of 
weaknesses  contained  in  this  study, 
including  failure  to  report  the  actual 
niunber  of  cases,  failure  to  calculate 
confidence  intervals,  and  lack  of 
adjustment  for  factors  other  than  age. 

NAS  foimd  no  compelling  or 
consistent  evidence  of  an  association 
with  exposure  to  herbicides  contained 
in  the  new  reports  reviewed  for  Update 
2002  to  change  the  conclusion  that  there 
is  inadequate  or  insufficient  evidence  to 
determine  whether  as  association  exists 
between  exposure  to  herbicides  and 
leukemia  (other  than  CLL). 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  foimd  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  leukemia  (other 
than  CLL)  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Abnormal  Sperm  Parameters  and 
Infertility 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  altered 
sperm  parameters  or  infertility. 

In  Update  2002,  NAS  reviewed  the 
results  of  an  envirormiental  study  which 
assessed  whether  exposiu-e  to  heavy 
metals,  PCBs,  volatile  organic 
compounds,  and  polycyclic  aromatic 
hydrocarbons  is  related  to  early 
reproductive  effects.  (Staessen  JA, 
Nawrot  T,  Hond  ED,  Thijs  L,  Fagard  R, 
Hoppenbrouwers  K,  Koppen  G,  Nelen  V, 
Schoeters  G,  Vanderschueren  D,  Van 
Hecke  E,  Verschaeve  L,  Vlietinck  R, 
Roels  HA.  2001.  Renal  function, 
cytogenetic  measurements,  and  sexual 
development  in  adolescents  in  relation 
to  enviroiunental  pollutants:  a 
feasibility  study  of  biomarkers.  Lancet 
357(9269):1660-1669.  [Comment  in 
Lancet  2001.  358(9295):1816-1817.]) 
The  study  compared  100  17-year-old 
lifetime  residents  of  two  highly  exposed 
suburbs  of  Antwerp,  Belgium,  with  100 
17-year-old  lifetime  residents  of  a  rural 
control  community.  Concentrations  of 
several  envirormiental  agents,  including 
dioxin-like  compounds  in  serum 
samples,  were  found  to  be  higher  in  the 
two  suburban  locations  than  in  the 
control  community,  after  adjustment  for 
sex,  body-mass  index  (BMI),  weeks  of 
breastfeeding,  parental  social  class,  and 
dietary  fat  intake.  NAS  noted  that  the 


results  indicate  that  children  in  the  two 
suburban  locations  experienced 
substantial  and  statistically  significant 
delays  in  sexual  maturation  and  lower 
testicular  volume.  NAS  further  noted 
that  the  results  of  this  study  support  a 
potential  effect  on  male  reproductive 
capacity,  but  that  the  implication  for 
Vietnam  veterans  remains  unclear, 
inasmuch  as  most  veterans  were  past 
their  pubertal  development  during  their 
tours  of  duty. 

NAS  also  discussed  a  review  of 
medical  literature  (Figa-Talamance  I, 
Traina  ME,  Urbani  E.  2001. 
Occupational  exposures  to  metals, 
solvents,  and  pesticides:  recent 
evidence  on  male  reproductive  effects 
and  biological  markers.  Occupational 
Medicine  51(3):  174-«8.),  the  authors  of 
which  concluded  that  there  is 
insufficient  evidence  to  conclude  that 
the  use  of  pesticides  leads  to 
significantly  higher  risk  to  human 
reproduction. 

NAS  stated  that  there  is  no 
information  in  the  research  reviewed  for 
Update  2002  to  change  the  conclusion 
that  there  is  inadequate  or  insufficient 
evidence  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  altered  sperm  parameters 
or  infertility. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  reproductive 
effects  in  veterans  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Parkinson's  Disease  and  Parkinsonism 

Because  of  the  increasing  concern  that 
a  link  exists  between  Parkinson's 
disease  (PD)  and  various  chemicals  used 
in  herbicides,  NAS,  in  VAO  and 
subsequent  reports,  suggested  that  as 
Vietnam  veterans  move  into  the  age 
groups  when  PD  is  more  prevalent, 
attention  be  given  to  the  frequency  and 
character  of  new  cases  of  PD  in  exposed 
versus  nonexposed  individuals. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  is  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  PD. 

In  Update  2002,  NAS  reviewed  an 
occupational  study  in  which  238 
subjects  exposed  to  pesticides  in  an 
occupational  setting  and  72  nonexposed 
controls  were  examined  for  the  presence 
of  parkinsonism.  (Engel  LS,  Checkoway 
H,  Keifer  MC,  Seixas  NS,  Longstreth 
WT,  Scott  KG,  Hudnell  K,  Anger  WK, 
Camicioli  R.  2001 .  Parkinsonism  and 
occupational  exposure  to  pesticides. 
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Occupational  and  Environmental 
Medicine  58:582-589.)  NAS  stated  that 
the  overall  results  of  this  study  are 
similar  to  those  of  many  other  studies 
reviewed  in  Update  2000,  in  which  an 
association  with  mjany  years  of 
occupational  exposure  is  associated 
with  parkinsonism  but  no  association  is 
found  with  any  individual  pesticide  or 
class  of  pesticides. 

NAS  also  reviewed  a  prospective 
cohort  study  with  30  years  of  follow  up 
on  7,986  Japanese- American  men 
(Honolulu  Heart  Program)  who  worked 
on  sugar  cane  and  pineapple  plantations 
in  Hawaii  to  determine  whether 
working  on  a  plantation  or  exposure  to 
pesticides  is  associated  with  an 
increased  risk  of  PD.  (Petrovich  et  al. 
(2002,  in  press).)  The  study  showed  that 
as  the  duration  of  work  increased, 
pesticide  exposure  increased 
significantly.  NAS  stated  that  even 
though  age-adjusted  incidence  of  PD 
increased  with  increasing  pesticide 
exposure,  the  trend  was  not  significant. 
Those  with  over  20  years  of  plantation 
work  had  twice  the  risk  of  PD  of  those 
with  no  plantation  work.  With  10  years 
of  plantation  work  or  less,  there  was  po 
increase  in  risk  of  PD,  but  a  significant 
trend  of  increased  risk  occurred  with 
further  years  of  exposiu^e. 

NAS  noted  that  an  association  of  PD 
with  exposure  to  2,4-D,  2,4,5-T,  or 
TCDD  is  not  reported  in  any  of  the 
studies. 

Based  on  the  totality  of  the  evidence, 
NAS  concluded  that  there  remains 
inadequate  or  insufficient  evidence  of 
an  association  between  exposure  to 
herbicides  and  PD. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  PD  outweighs 
the  credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Amyotrophic  Lateral  Sclerosis  (ALS) 

ALS  is  a  progressive  motor  neuron 
disease  with  adult  onset  that  presents 
with  muscle  atrophy,  weaknesses,  and 
fasciculations.  The  incidence  of  ALS 
peaks  between  the  ages  of  55  to  75 
years.  Known  risk  factors  for  ALS  are 
age  and  a  family  history  of  ALS.  hiterest 
in  the  role  of  occupational  or 
environmental  exposure  originated  in 
cases  of  motor  neuron  disease 
associated  with  exposure  to  heavy 
metals,  chemical  plants,  animal 
carcasses,  heavy  manual  labor,  work 
with  electricity,  pneumatic  tools,  work 
in  the  plastic  industry,  and  work  as  a 
truck  driver. 


In  Update  2002,  NAS  summarized  the 
results  of  five  epidemiologic  studies  of 
pesticide  exposure  and  ALS.  One  study 
found  the  association  between 
pesticides  and  ALS  was  not  statistically 
significant  but  was  positive.  (Deapen 
DM,  Henderson  BE.  1986.  A  case- 
control  study  of  amyotrophic  lateral 
sclerosis.  American  Journal  of 
Epidemiology  123:790-799.)  In  another 
study,  no  statistically  significant 
associations  were  found  between  ALS 
and  several  risk  factors,  including 
agricultural  chemicals  and  organic 
solvents,  although  there  was  a  positive 
association  between  ALS  and 
agricultural  chemicals.  (Savettieri  G, 
Salemi  G,  Arcara  A,  Cassata  M. 
Castiglibne  MG,  Fierro  B.  1991.  A  case- 
control  study  of  amyotrophic  lateral 
sclerosis.  Neuroepidemiology  10:242- 
245.) 

A  case-control  epidemiologic  study  in 
Scotland  of  103  ALS  cases  from  a 
Scottish  motor  neuron  disease  register 
and  103  age-  and  sex-matched  controls 
identified  risk  factors  for  development 
of  the  disease.  (Chancellor  AM,  Slattery 
JM,  Eraser  H.  1993.  Risk  factors  for 
motor  neiu-on  disease:  A  case-control 
study  based  on  patients  from  the 
Scottish  motor  neuron  disease  register. 
Journal  of  Neiuology,  Neurosurgery,  and 
Psychiatry  56:1200-1206.)  Significant 
differences  with  increased  exposure  in 
cases  were  found  for  occupational 
exposure  to  lead  and  "solvent/ 
chemicals."  NAS  noted  that 
occupational  pesticide  exposure  was  not 
significantly  difterent  but  did  have  a 
positive  association. 

The  results  of  a  mortality  study  of 
male  employees  of  the  Dow  Chemical 
Company  (Bums  et  al.,  2001)  showed 
three  deaths  due  to  ALS.  The  study 
found  a  significantly  increased  relative 
risk  of  death  due  to  ALS.  All  three  died 
more  than  20  years  after  their  first 
exposure;  duration  of  employment  was 
1.3,  1.8,  and  12.5  years. 

A  population-based  case-control 
epidemiologic  study  was  conducted  to 
examine  the  relationship  between  ALS 
and  occupational  exposures  to  metals, 
solvents,  and  agricultural  chemicals. 
(McGuire  V,  Longstreth  WT,  Nelson  LM, 
Koepsell  TD,  Checkoway  H.  Morgan 
MS,  van  Belle  G.  1997.  Occupational 
exposure  and  amyotrophic  lateral 
sclerosis:  A  population-based  case- 
control  study.  American  Journal  of 
Epidemiology  145:1076-1088.) 
Exposure  to  metals  and  solvents  was  not 
associated  with  ALS.  Association 
between  exposure  to  agricultural 
chemicals  and  ALS  was  observed  in 
men.  Exposure  to  specific  agricultural 
chemicals,  such  as  herbicides,  did  not 
pose  a  significantly  increased  risk  of 


ALS.  Excess  exposure  to  agricultural 
chemicals  from  accidents  or  spills  was 
associated  with  ALS,  but  this  accounted 
for  six  cases  and  only  three  controls. 
NAS  noted  that  the  careful  attention  to 
exposure  assessment  in  this  study 
makes  the  association  between 
agricultural  chemicals  and  ALS 
intriguing,  but  that  there  are  few 
exposed  subjects  and  further  studies  are 
needed. 

NAS  concluded  that  there  is 
inadequate  or  insufficient  evidence  of 
an  association  between  exposure  to 
herbicides  and  motor  neuron  disease  or 
ALS. 

Taking  account  of-the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  ALS  outweighs 
the  credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

Chronic  Persistent  Peripheral 
Neuropathy 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  evidence  of  an  association 
between  exposure  to  herbicides  and 
chronic  persistent  peripheral 
neuropathy. 

A  publication  relating  senun  TCDD 
and  peripheral  neuropathy  from  the 
1982, 1985, 1987, 1992,  and  1997 
examinations  of  the  Ranch  Hand  study 
found  significantly  increased  risk  of 
peripheral  neuropathy  among  Ranch 
Hand  veterans  in  the  high-exposure 
category  in  1997.  (Michalek  JE,  Akhtar 
FZ,  Arezzo  JC,  Garabrant  DH,  Albers  JW. 
2001.  Serum  dioxin  and  peripheral 
neuropathy  in  veterans  of  operation 
ranch  hand.  Neurotoxicology  22:479- 
490.)  NAS  noted  a  major  problem  in  the 
interpretation  of  TCDD  effects  on  the 
peripheral  nerves  in  light  of  the 
presence  of  diabetes  and  preclinical 
diabetes  in  the  majority  of  the  cases 
identified.  NAS  also  noted  that  the  cases 
of  probable  and  possible  peripheral 
neuropathy  were  identified  for  the  first 
time  in  1992  and  1997,  with  prior 
examinations  being  normal.  NAS 
determined  that  these  findings 
weakened  the  ability  to  implicate  TCDD 
exposure  as  the  etiologic  agent  given 
that  the  peripheral  nerve  is  known  to 
repair  itself  after  cessation  of  exposure 
or  after  diminution  of  the  body  burden 
of  the  responsible  toxicant. 

NAS  concluded  that  there  remains 
inadequate  or  insufficient  evidence  of 
an  association  between  exposure  to 
herbicides  and  chronic  persistent 
peripheral  neuropathy. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
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Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  chronic 
persistent  peripheral  neuropathy 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Lipid  and  Lipoprotein  Disorders 

Plasma  lipid  (notably  cholesterol) 
concentrations  have  been  shown  to 
predict  cardiovascular  disease  and  are 
considered  fundamental  to  the 
underlying  atherosclerotic  process.  The 
two  major  types  of  lipids,  cholesterol 
and  triglycerides,  are  carried  in  the 
blood  attached  to  proteins  to  form 
lipoproteins.  NAS  in  VAO  and 
subsequent  reports  found  there  was 
inadequate  or  insufficient  information 
to  determine  whether  an  association 
exists  between  exposure  to  herbicides 
emd  lipid  and  lipoprotein  disorders. 

An  occupational  study  of  92  workers 
at  a  municipal  waste  incinerator  in 
Japan  included  measures  of  serum 
polychlorinated  dibenzo-p-dioxins 
(PCDD)  and  self-reported  history  of  a 
number  of  diseases  and  health-related 
conditions.  (Kitamura  K,  Kikuchi  Y. 
Watanabe  S,  et  al.  Health  effects  of 
chronic  exposure  to  polychlorinated 
dibenzo-p-dioxins  (PCDD), 
dibenzofurans  (PCDF)  and  coplanar  PCB 
(Co-PCB)  of  municipal  waste  incinerator 
workers.  Journal  of  Epidemiology 
2000;10:262-270.)  Eight  of  the  92 
subjects  reported  having  been  diagnosed 
with  high  cholesterol. 

NAS  noted  that  this  study's 
contribution  to  the  literature  is  limited 
for  a  number  of  reasons:  the  study  is 
cross-sectional,  so  there  is  no 
opportunity  to  establish  that  the 
exposure  clearly  preceded  the  outcome; 
the  sample  is  small;  the  exposure  is  an 
aggregate  measure  of  PCDD  (with  TCDD 
as  only  one  component);  and  the 
measure  of  high  cholesterol  is  based 
solely  on  self-report.  NAS  stated  that, 
because  of  those  limitations,  the  study 
does  not  change  the  inconclusive  status 
of  the  epidemiologic  evidence  on  the 
relationship  between  exposiu-e  to 
herbicides  and  high  senun  lipids. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  lipid  and 
lipoprotein  disorders  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 


Gastrointestinal  and  Digestive  Disease, 
Including  Liver  Toxicity 

Gastrointestinal  and  digestive  disease 
includes  diseases  of  the  esophagus, 
stomach,  intestines,  rectum,  liver,  and 
pancreas.  NAS,  in  VAO  and  subsequent 
reports,  found  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  - 
gastrointestinal  and  digestive  disease, 
including  liver  toxicity. 

An  occupational  study  reported  on 
two  cases  of  heavy  TCDD  intoxication, 
and  presented  a  2-year  follow-up. 
(Geusau  A,  Abraham  K,  Geissler  K, 
Sator  MO,  Stingl  G.  Tschachler  E.  2001. 
Severe  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  (TCDD)  intoxication:  clinical  and 
laboratory  effects.  Environmental  Health 
Perspectives  109(8):865-869.)  One 
patient,  a  30-year-old  woman,  presented 
with  chloracne  and  had  the  highest 
TCDD  concentration  ever  recorded  in  a 
hiunan.  The  other  patient  was  a  27-year- 
old  woman  who  worked  in  the  same 
room  as  the  first  patient.  Both  patients 
experienced  gastrointestinal  symptoms, 
including  nausea,  vomiting,  epigastric 
pain,  and  loss  of  appetite,  which  lasted 
about  4  months.  Liver  function  studies 
were  within  the  normal  limits,  except 
for  one  value  in  the  first  patient  of 
alkaline  phosphatase  at  1.5  times  the 
upper  limit  of  normal.  Apart  fi'om  the 
chloracne  and  gastrointestinal 
symptoms,  few  clinical  signs  or 
symptoms  were  observed  in  the  acute 
phase  of  the  intoxication. 

In  a  report  evaluating  hepatic 
abnormalities  in  Vietnam  veterans  of 
Operation  Ranch  Hand,  the  authors 
examined  exposure  to  TCDD  and  the 
prevalence  of  liver  disease  and 
hepatomegaly  through  March  1993  in 
relation  to  tests  of  liver  function  at  the 
1992  physical  examination.  (Michalek 
JE,  Ketchum  NS,  Longnecker  MP.  2001. 
Serum  dioxin  and  hepatic  abnormalities 
in  veterans  of  Operation  Ranch  Hand. 
Annals  of  Epidemiology  11(5):304-311.) 
Hepatomegaly  among  veterans  in  the 
high-exposure  category  was  slightly 
higher  than  that  in  nonexposed  veterans 
in  the  comparison  category.  The 
prevalence  of  nonspecific  liver 
disorders  increased  across  categories  of 
TCDD  exposure  and  among  Ranch 
Hands  in  the  high-exposure  category. 
The  study  authors  and  NAS  noted  that 
the  significance  of  those  findings  may 
be  limited  because  heightened  levels  of 
the  enzyme  GGT,  an  abnormality 
sometimes  reported  in  association  with 
TCDD  exposure,  may  also  be  caused  by 
alcohol  consiunption,  and  the  mean 
GGT  in  the  high-exposm«  group  was 
significantly  increased  among  veterans 


with  history  of  light  to  moderate 
drinking.  The  authors  concluded  that 
evidence  of  clinically  significant  liver 
disease  was  limited  to  the  increase  in 
hepatomegaly,  and  that  the  increased 
GGT  could  have  been  due  to 
confounding. 

NAS  stated  that  the  evaluation  of  the 
effects  of  herbicide  exposure  on 
noncancer  gastrointestinal  ailments  is 
very  difficult,  due  to  limitations  of 
medical  history  and  physical 
examination  in  diagnosing  such 
ailments  and  the  strong 
interdependence  between  individual 
characteristics  of  a  person  and  the  body 
burden  of  TCDD. 

NAS  concluded  that  there  was  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and 
gastrointestinal  and  digestive  diseases.  ' 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposiu^  and  gastrointestinal 
and  digestive  disease  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  detennined  that 
a  positive  association  does  not  exist. 

Immune  System  Disorders 

The  immune  system  is  responsible  for 
protecting  the  body  against  invasion  by 
infectious  microorganisms.  NAS  noted 
in  VAO  and  subsequent  reports  that 
there  was  inadequate  or  insufficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  immune  system 
disorders. 

No  relevant  occupational, 
environmental,  or  Vietnam-veteran 
studies  were  published  subsequent  to 
Update  2000. 

NAS  concluded  that  there  was  no 
information  reviewed  for  Update  2002 
to  change  the  conclusion  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
immune  system  disorders. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible- 
evidence  against  an  association  between 
immune  system  disorders  and  herbicide 
exposure  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Circulatory  Disorders 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or  . 
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insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  circulatory 
disorders. 

In  Update  2002,  NAS  noted  that  there 
is  growing  evidence  that  exposure  to 
inorganic  arsenic  is  a  risk  factor  for 
cardiovascular  disease,  and  cacodylic 
acid  (DMA)  is  a  metabolite  of  inorganic 
arsenic.  However,  the  data  remain 
insufBcient  to  conclude  that  studies  of 
inorganic  arsenic  exposure  are  directly 
relevant  to  exposure  to  cacodylic  acid. 
Therefore,  the  literature  on  inorganic 
arsenic  was  not  considered  by  NAS. 

NAS  reviewed  an  occupational  study 
of  mortality  in  male  workers  at  a  Dow 
chemical  plant  (Burns  et  al,  2001).  NAS 
stated  that  mortality  due  to  circulatory 
conditions  among  the  workers  was 
similar  to  that  experienced  by  U.S. 
white  males  in  general.  NAS  noted  that 
mortality  analyses  of  other  occupational 
cohorts  have  tended  to  find 
cardiovascular  effects  among  the  more 
highly  exposed  workers,  but  that  a  dose- 
specific  analysis  of  the  data  on  this 
outcome  was  not  reported. 

A  cross-sectional  occupational  study 
was  conducted  in  1998  to  assess  the 
association  between  serum  PCDD  and  a 
variety  of  health  conditions  in  a  sample 
of  workers  employed  at  a  mimicipal 
waste  incinerator  in  Japan  (Kitamura  et 
al,  2000).  Fourteen  of  the  92  workers 
participating  in  the  study  reported  a 
history  of  hypertension.  No  information 
was  provided  on  the  date  of  this 
diagnosis  relative  to  dates  of 
employment  at  the  plant.  The 
coefficients  for  the  categories  of  PCDD 
were  reported  as  not  statistically 
significant,  but  the  values  of  the 
coefficients  and  their  standard  errors 
were  not  given. 

In  an  environmental  study,  a  survey 
was  administered  to  727  adult  residents 
of  farming  households  and  262  residents 
of  nonfarming  households.  (Masley  ML, 
Semchuk  KM,  Senthilselvan  A,  at  al. 
Health  and  environment  of  rural 
families:  results  of  a  commimity  canvass 
survey  in  the  Prairie  Ecosystem  Study. 
Journal  of  Agricultiu^  Safety  and 
Health  2000;6:103-115.)  The  survey 
included  questions  about  the  use  of 
pesticides  and  fertilizers  and  a  number 
of  health  conditions  and  sjonptoms  that 
might  be  associated  with  agricultxual 
exposures.  Physician-diagnosed 
hjrpertension  and  heart  disease  were 
reported  by  154  and  44  survey 
respondents,  respectively.  Neither 
condition  was  associated  with  residing 
on  a  form.  No  information  was  provided 
on  the  validity  of  measurement  of  the 
self-reported  health  conditions,  and  the 
report  did  not  examine  more  specific 


associations  with  pesticide  or  fertilizer 
use. 

NAS  noted  that  neither  Kitamiura  et 
al.  (2000)  nor  Masley  et  al.  (2000) 
provided  data  on  validation  from 
medical  records  or  direct  measurement 
of  blood  pressuire,  that  some 
misclassification  is  likely  (with  false 
negatives  being  more  common  than  false 
positives),  and  that  both  studies  used 
nonspecific  assessment  of  exposure. 
NAS  further  noted  the  possibility  that 
the  null  findings  on  hypertension  in 
these  studies  reflect  the  influence  of 
misclassification  that  led  to  bias  toward 
the  null. 

Mortality  fit)m  cardiovascular 
diseases  was  examined  by  Revich  et  al. 
(2001)  in  their  study  of  multiple  health 
outcomes  among  the  residents  of 
Chapaevsk.  The  authors  reported  that 
mortality  frOm  cardiovascular  diseases 
in  men  was  1.14  times  greater  than  the 
mortality  rate  for  Russia  as  a  whole,  and 
that  the  difference  in  mortality  was 
especially  pronoimced  in  men  30  to  49 
years  old.  The  authors  also  noted, 
however,  that  trends  in  mortality  were 
directly  related  to  trends  in 
unemployment,  which  NAS  noted 
suggests  the  simultaneous  effects  of 
other  aspects  of  the  environment  in  the 
area. 

NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  circulatory 
disorders. 

Taking  accoimt  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  circulatory 
disorders  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Respiratory  Disorders 

The  major  risk  factor  for  both  acute 
and  chronic  respiratory  disorders  is 
cigarette  smoking.  Cigarette  smoking  is 
a  major  confounding  factor  in 
interpreting  the  literature  on  risk  factors 
for  respiratory  disease.  NAS  noted  in 
VAO  and  subsequent  reports  that  there 
was  inadequate  or  insiifficient 
information  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  nonmalignant 
respiratory  disorders. 

In  Update  2002,  NAS  reviewed  an 
occupational  study  of  a  cohort  of  male 
employees  of  the  Dow  Chemical 
Company  (Bums  e^  al.,  2001).  No  excess 


mortality  firom  nonmalignant  respiratory 
disorders  was  demonstrated. 

NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that,  except  for  respiratory 
cancers,  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  respiratory 
disorders. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  betwerai 
herbicide  exposure  and  respiratory 
disorders  other  than  respiratory  cancers 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Skin  Cancer 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  skin  cancer. 
NAS  discussed  the  evidence  concerning 
two  categories  of  skin  cancer:  Melanoma 
and  nonmelanoma  (basal-cell  and 
squamous-cell). 

In  Update  2002,  NAS  reviewed  an 
occupational  study  of  mortality  in  a 
cohort  of  male  Dow  Chemical  Company 
workers  (Bums  et  al.,  2001).  No  deaths 
due  to  skin  cancer  of  any  type  were 
reported  in  the  study. 

NAS  also  reviewed  an  occupational 
study  which  analyzed  cancer  incidence 
and  mortality  in  a  cohort  of  forestry 
workers  in  Sweden  (Thom  et  al.,  2000). 
The  observed  fi^uency  of  cancer  was 
compared  with  expected  values  on  the 
basis  of  data  on  the  population  of 
Sweden.  One  case  of  melanocytic  skin 
cancer  was  recorded  in  an  exposed 
female  worker.  Nonmelanocytic  skin 
cancer  was  diagnosed  in  one  exposed 
foreman,  and  in  three  nonexposed 
workers.  The  report  found  increased 
risks  for  both  types  of  skin  cancer,  but 
the  findings  were  not  statistically 
significant  and  were  limited  by  the 
small  nuimber  of  cases. 

An  environmental  study  analyzed 
cancer  incidence  and  mortality  in 
Chapaevsk,  Russia  (Revich  et  al.,  2001). 
Mortality  data  were  not  reported  for 
skin  cancer.  The  age-adjusted  incidence 
of  melanoma  in  Chapaevsk  relative  to 
the  Samara  region  during  1998  was 
somewhat  lower  in  men  but  notably 
higher  in  women.  The  age-adjusted 
incidence  of  skin  cancers  other  than 
melanoma  was  similar  in  men  and 
somewhat  higher  in  women.  NAS  noted 
that  the  niunber  of  cases  was  not  given, 
hypothesis  testing  and  interval 
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estimation  were  not  performed,  and  no 
confounding  factors  were  considered 
besides  age.  NAS  noted  that  the  lack  of 
complete  information  prevented 
conclusions  based  on  the  study. 

NAS  stated  that  the  new  studies  add 
little  information  on  the  association 
between  exposure  to  herbicides  and  the 
incidence  of  skin  cancer. 

NAS  concluded  that  there  is  no 
information  contained  in  the  research 
reviewed  for  Update  2002  to  change  the 
conclusion  that  there  is  inadequate  or 
insufficient  evidence  to  determine 
whether  an  association  exists  between 
exposiu^  to  herbicides  and  skin  cancer. 

Taking  accoimt  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
hertiicide  exposure  and  skin  cancer 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Cognitive  and  Neuropsychiatric  EfiEects 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  inadequate  or 
insufficient  information  to  determine 
whether  an  association  exists  between 
exposure  to  herbicides  and  cognitive 
and  neuropsychiatric  effects. 

Results  of  a  Vietnam  veteran  study  of 
cognitive  functioning  from  an  Air  Force 
Health  Study  (AFHS)  examination  in 
1982  were  reviewed  by  NAS  in  Update 
2002.  (Barrett  DH,  Morris  RD,  Akhtar 
FZ,  Michalek  JE.  2001.  Senun  dioxin 
and  cognitive  functioning  among 
veterans  of  operation  ranch  hand. 
Netu-otoxicology  22:491-502.)  NAS 
noted  that  cognitive  functioning  in  the 
Ranch  Hand  veterans  evaluated  with 
about  33  measiuBS  assessed  through  a 
variety  of  tests  found  eight  significant 
group  differences  that  did  not  support  a 
dose-effect  relationship  with  TCDD;  that 
is,  worse  performance  was  seen  in  the 
background  or  low-TCDD  groups.  Ranch 
Hand  veterans  with  the  highest  TCDD 
exposure  had  significantly  lower  scores 
on  Logical  Memory  (Wechsler  Memory 
Scale  Form  1  (WMSJ).  NAS  stated  that 
finding  could  be  attributed  to  chance 
alone  and  was  not  in  agreement  with 
other  administered  tests  of  verbal 
memory.  NAS  further  stated  that 
overall,  the  significant  weaknesses  in 
the  study  design,  analyses,  and 
interpretation  of  the  results  in  the 
examination  of  serum  TCDD  and 
cognitive  functioning  in  the  Ranch 
Hand  veterans  prevent  an  association 
between  exposure  and 
neuropsychologic  effects  fi'om  being 
established. 

In  Update  2002,  NAS  reviewed  a  30- 
year  follow-up  occupational  study  of  13 


men  in  Czechoslovakia  with  TCDD 
exposure  during  the  production  of 
2,4,5-T.  (Pelclova  D,  Fenclova  Z, 
Dlaskova  Z,  Urban  P,  Lukas  E, 
Prochazka  B,  Rappe  C.  2001. 
Biochemical,  neuropsychological,  and 
neurological  abnormalities  following 
2 ,3,7,8-tetrachlorodibenzo-p-dioxin 
(TCDD)  exposure.  Archives  of 
Environmental  Health  56:493-500.) 
TCDD  was  correlated  significantly  with 
the  memory  quotient  from  WMS,  the 
verbal  IQ  fi'om  the  Wechsler  Adult 
Intelligence  Scale-Revised  (WAIS-R), 
and  the  Benton  test  of  visual  memory. 
Age-corrected  norms  were  used  to 
determine  abnormal  performance. 
Education  did  not  affect  the  results,  but 
no  demographic  data  on  education  were 
presented.  Ten  of  13  subjects  drank 
alcohol  daily,  but  this  was  not  taken 
into  account  in  the  analyses.  NAS 
reported  that  the  low-voltage 
electroencephalogram  with  increased 
beta  activity  seen  in  7  subjects  could  be 
related  to  the  daily  alcohol 
consimiption.  NAS  further  noted  that  it 
is  not  possible  to  determine  the 
relationship  between  TCDD  and 
cognitive  functioning  without  attention 
to  confounding. 

An  environmental  study  (Gauthier  E, 
Fortier  I,  Coiut;hesne  F,  Pepin  P, 
Mortimer  J,  Gauvreau  D.  2001. 
Enviroiunental  pesticide  exposure  as  a 
risk  factor  for  Alzheimer's  disease:  A 
case-control  study.  Environmental 
Research  Section  A  86:37-45)  foimd 
that  long-term  exposure  to  herbicides 
and  insecticides  was  not  significantly 
related  to  the  development  of 
Alzheimer's  disease.  Occupational 
exposure  to  neurotoxic  substances, 
including  pesticides,  was  also  not 
significantly  related  to  Alzheimer's 
disease. 

NAS  concluded  that  there  is  still 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
cognitive  and  neuropsychiatric  effects. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  foimd  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  cognitive  and 
neuropsychiatric  effects  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  detennined  that 
a  positive  association  does  not  exist. 

Gastrointestinal  Tract  Tumors 

The  incidence  of  stomach,  colon, 
rectal,  and  pancreatic  cancers  increases 
with  age  for  individuals  between  45  and 
59  years  old.  Other  risk  factors  vary  for 
these  cancers  but  always  include  family 
history  of  the  same  form  of  cancer. 


certain  diseases  of  the  affected  organ, 
and  dietary  factors. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  limited  or 
suggestive  evidence  of  no  association 
between  exposiu-e  to  herbicides  and 
gastrointestinal  (GI)  tract  tiunors. 

An  occupational  study  (Bums  et  al., 
2001)  of  mortality  of  male  employees  of 
the  Dow  Chemical  Company  found 
fewer  deaths  than  expected  from  all 
malignant  neoplasms  and  specifically 
cancers  of  the  digestive  organs  and 
peritoneum. 

An  environmental  study  of  residents 
of  Chapaevsk,  Russia  (Revich  et  ah, 
2001)  showed  a  higher  incidence  of 
colon  cancer  in  males  than  Russia  as  a 
whole  or  the  Samara  region  of  Jlussia. 
Female  residents  of  Chapaevsk  did  not 
have  a  higher  incidence.  However, 
female  residents  of  Chapaevsk  did  have 
a  higher  incidence  of  stomach  cancer 
than  Russia  or  Samara.  Male  residents  of 
Chapaevsk  had  a  lower  incidence  of 
stomach  cancer  than  Russia,  but  higher 
than  Samara.  Both  male  and  female 
residents  of  Chapaevsk  had  a  lower 
incidence  of  rectal  cancer  than  Russia  or 
Samara.  NAS  stated  that,  because  of  the 
lack  of  adjustment  for  confounding,  the 
likelihood  of  multiple  exposures,  the 
absence  of  information  on  the 
completeness  and  acciu^cy  of  cancer 
diagnoses,  and  the  ecologic  study 
design,  this  study  provides  little 
evidence  for  associations  with 
gastrointestinal  cancers. 

NAS  concluded  that  there  was  no  new 
evidence  to  change  the  previous 
determination  that  there  is  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
gastrointestinal  tract  cancer. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  gastrointestinal 
tract  cancer  outweighs  the  credible 
evidence  for  such  an  association,  and  he 
has  determined  that  a  positive 
association  does  not  exist. 

Brain  Tumors 

Exposure  to  ionizing  radiation  is  an 
established  risk  factor  for  brain  cancer. 
Several  other  potential  factors  have  been 
examined,  but  most  brain  cancers  are 
not  associated  with  any  knovra  risk 
factors.  Brain  cancer  occurs  relatively 
infrequently. 

NAS  noted  in  VAO  and  subsequent 
reports  that  there  was  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
brain  tumors. 

Two  occupational  studies  published 
since  Update  2000  were  reviewed  by 
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NAS  in  Update  2002.  Both  studies 
(Bums  et  al.,  2001;  Thorn  et  al,  2000) 
demonstrated  no  excess  mortality  from 
brain  cancer.  NAS  noted,  however,  that 
both  studies  were  small  and  had  limited 
power  to  detect  an  increase  in  an 
uncommon  outcome. 

NAS  concluded  that  there  was  no  new 
evidence  to  change  the  previous 
determination  that  there  is  limited  or 
suggestive  evidence  of  no  association 
between  exposure  to  herbicides  and 
brain  tumors. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  foimd  that  the  credible 
evidence  against  an  association  between 
herbicide  exposiu^  and  brain  tumors 
outweighsi  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

AL  Amyloidosis 

Amyloidosis  refers  to  a  group  of 
diseases  in  which  insoluble  fibrillar 
proteins  (amyloid)  accumulate  in  tissues 
to  a  point  that  causes  organs  to 
malfunction.  NAS  reviewed  AL 
amyloidosis  (also  sometimes  referred  to 
as  primary  amyloidosis),  in  which  the 
light  chain  of  immunoglobulin 
molecules  is  the  aberrant  protein.  AL 
amyloidosis  is  the  most  common  form 
of  amyloidosis  in  the  United  States. 

NAS  in  Update  2000  found  there  was 
inadequate  or  insufficient  information 
to  determine  whether  an  association 
exists  between  exposure  to  herbicides 
and  AL  amyloidosis. 

No  relevant  occupational, 
environmental,  or  Vietnam- veteran 
studies  have  been  published  since 
Update  2000. 

NAS  concluded  that  there  is  no 
information  to  change  the  conclusion 
that  there  is  inadequate  or  insufficient 
evidence  to  determine  whether  an 
association  exists  between  exposure  to 
herbicides  and  AL  amyloidosis. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposiu«  and  amyloidosis 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Endometriosis 

NAS  reviewed  endometriosis  for  the 
first  time  in  Update  2002. 
•    Endometrium  is  the  tissue  that  lines 
the  inside  of  the  uterus.  In 
endometriosis,  endometrium  is  found 
outside  the  uterus,  usually  in  other  parts 
of  the  reproductive  system,  the 
abdomen,  or  the  tissues  near  the 


reproductive  organs,  and  results  in 
inflammation,  internal  bleeding,  and 
degeneration  of  blood  and  tissue  which 
can  cause  scarring,  pain,  infertility, 
adhesions,  and  intestinal  problems.  The 
cause  of  endometriosis  is  unknown. 

Suspicion  that  TCDD  is  involved  in 
the  etiology  of  endometriosis  began  after 
the  observation  that  the  incidence  of 
endometriosis  was  higher  in  monkeys 
treated  with  low  doses  of  TODD  than  in 
control  monkeys. 

In  Update  2002,  NAS  reviewed  a 
study  which  analyzed  blood  TCDD 
concentrations  in  79  women  who  were 
being  evaluated  for  infertility,  44  of 
whom  were  diagnosed  with 
endometriosis  by  laparoscopy.  (Mayani 
A.  Barel  S,  Soback  S,  and  Almagor  M. 
1997.  Dioxin  concentration  in  women 
with  endometriosis.  Human 
Reproduction.  12:373-375.)  Eight  of  the 
44  women  with  endometriosis  were 
positive  for  TCDD  compared  with  one  of 
the  35  controls.  NAS  noted  that  the 
niunber  of  subjects  in  this  study  is 
small,  the  ethnic  distribution  differed, 
and  the  limit  of  TCDD  detection  was  not 
clear.  Although  the  study  reported  an 
increased  risk,  the  confidence  interval 
was  very  wide  and  the  finding  was  not 
statistically  significant. 

Another  study  assessed  whether 
TCDD  toxic  equivalents  (TEQs)  in  serum 
are  associated  with  endometriosis  in  an 
infertile  population  of  v/omen  who 
enrolled  in  fertility  treatment.  (Pauwels 
A,  Schepens  PJ.  D'Hooghe  T.  Delbeke  L, 
Dhont  M,  Brouwer  A,  Weyler  J.  2001. 
The  risk  of  endometriosis  and  exposure 
to  dioxins  and  polychlorinated 
biphenyls:  A  case-control  study  of 
infertile  women.  Hxunan  Reproduction. 
16:2050-5.)  The  case-control  study 
evaluated  42  women  with  endometriosis 
and  27  controls  without  endometriosis, 
but  with  infertility  related  to  other 
causes.  The  authors  reported  no 
association  between  median  total  TEQs 
and  endometriosis  in  infertile  women. 

NAS  concluded  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
endometriosis. - 

Taking  accoimt  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  endometriosis 
outweighs  the  credible  evidence  for 
such  an  association,  and  he  has 
determined  that  a  positive  association 
does  not  exist. 

Thyroid  Homeostasis 

NAS  reviewed  the  thjrrotoxic 
potential  of  herbicides  for  the  first  time 
in  Update  2002. 


The  thyroid  gland  secretes  hormones 
(T4  and  "TS)  which  stimulate  metabolic 
rate.  Secretion  of  T4  and  T3  is  under  the 
control  of  thyroid-stimulating  hormone 
(TSH),  which  is  secreted  by  the  anterior 
pituitary  gland.  The  thyroid  also 
secretes  calcitonin,  a  hormone  that 
controls  calcium  concentration  in  the 
blood  and  storage  of  calcium  in  bones. 
Chemical-induced  alterations  in  thyroid 
homeostasis  can  adversely  affect  the 
development  of  many  organ  systems, 
including  the  nervous  and  reproductive 
systems.  Most  adverse  effects  are  caused 
by  lack  of  thyroid  hormone  alone  rather 
than  by  increases  in  TSH.  TCDD  affects 
the  concentrations  of  thyroid  hormones; 
the  effects  appear  to  be  species- 
dependent  and  may  reflect  both  the 
dose  and  the  duration  of  exposiu-e. 
TCDD  influences  the  metabolism  of 
thyroid  hormones  and  TSH.  Studies  of 
environmental  exposiu^e  have 
emphasized  thyroid  alterations  in 
prenatal  and  early  childhood 
development  rather  than  in  adults. 

One  environmental  study  reviewed  by 
NAS  evaluated  38  mother-infant  pairs, 
selected  for  normal  birth  weight  and  no 
complications.  (Pluim  HJ,  Koppe  JG, 
Olie  K,  Vd  Slikke  JW,  Kok  JH,  Vulsma 
T,  Van  Tijn  D,  De  Vijlder  JJ-  1992. 
Effects  of  dioxins  on  thyroid  function  in 
newborn  babies.  Lancet.  339:1303.)  In 
cord  blood,  the  concentrations  of  total 
T4  and  thyroxine-binding  globulin 
(TBG)  were  suggestively  higher  in  the 
high  exposure  group,  but  no  other 
measurements  approached  significance. 
At  1  week,  total  T4  and  the  ratio  of  total 
T4  to  TBG  were  significantly  greater  in 
the  high-exposure  than  the  low- 
exposure  group,  and  the  same  was  true 
at  11  weeks.  TSH  concentrations  were 
also  significantly  higher  at  11  weeks. 
When  only  infants  who  were  breastfed 
for  the  full  11  weeks  were  considered, 
only  the  ratio  of  total  T4  to  TBG 
remained  significantly  different.  In  a 
subset  of  the  births  for  which  values 
were  obtained  in  both  the  cord  and  1- 
week  samples,  the  increases  in  total  T4 
and  in  TBG  were  substantially  higher  in 
the  high-exposiu^  group.  NAS  stated 
that  concerns  about  those  resiilts  are 
related  to  the  size  of  the  study  sample 
and  the  loss  of  nearly  one-fourth  of  the 
maternal-blood  samples  and  five  of  the 
cord-blood  samples  for  all  thyroid 
measurements.  Several  more  samples 
were  insufficient  for  some  of  the 
analyses. 

A  larger  study  of  105  mother- infant 
pairs  conducted  similar  analyses. 
(Koopman-Esseboom  C,  Morse  DC, 
Weisglas-Kuperus  N,  Lutkeschipholt  IJ, 
Van  der  Paauw  CG,  Tuinstra  LG, 
Brouwer  A,  Sauer  PJ.  1994.  Effects  of 
dioxins  and  polychlorinated  biphenyls 


on  thyroid  hormone  status  of  pregnant 
women  and  their  infants.  Pediatric 
Research.  36:468-73.)  TEQ  correlated 
negatively  with  maternal  pregnancy 
total  T3  and  maternal  postdeUvery  total 
T3  and  total  T4;  similar  associations 
were  seen  for  planar  PCB  TEQ  and  total 
PCB  and  TEQ,  and  the  associations  with 
total  T3  were  also  observed  for 
nonplanar  PCB  TEQ.  In  addition,  all 
four  TEQ  measiu-ements  correlated 
positively  with  infant  2-week  TSH,  and 
all  except  the  nonplanar  PCB  TEQ  were 
positively  associated  with  the  infant  3- 
month  TSH. 

Another  environmental  study 
examined  PCB  concentrations  in  breast- 
milk  specimens,  without  adjustment  for 
lipids,  in  relation  to  thyroid  hormones 
in  cord  serum  in  a  population  with 
backgroimd  exposvire.  (Longnecker  MP, 
Gladen  BC,  Patterson  DG,  Rogan  WJ. 
2000.  Polychlorinated  biphenyl  (PCB) 
exposure  in  relation  to  thyroid  hormone 
levels  in  neonates.  Epidemiology 
11:249-254.)  They  foimd  little  evidence 
of  an  association,  although  the  direction 
of  the  coefficient  for  TSH  in  multiple- 
regression  analysis  was  consistent  with 
findings  in  other  studies:  increases  in 
TSH  with  increases  in  PCBs.  NAS  stated 
that  because  non-dioxin-like  PCBs  are 
the  most  abundant,  and  PCBs  are 
contaminated  with  furans,  this  study  is 
not  very  informative  for  the  effects  of 
TCDD  or  the  herbicides  used  in 
Vietnam. 

Another  environmental  study 
examined  TCDD-exposed  workers  at 
two  plants  who  were  engaged  in  the 
production  of  2,4,5-T  or  one  of  its 
derivatives.  (Calvert  GM,  Sweeney  MH, 
Deddens  J,  Wall  DK.  1999.  Evaluation  of 
diabetes  mellitus,  serum  glucose,  and 
thyroid  function  among  United  States 
workers  exposed  to  2,3,7,8- 
tetrachlorodibenzo-p-dioxin. 
Occupational  and  Environmental 
Medicine  56(4):270-276.)  Referents 
were  residents  in  the  neighborhood  of 
each  worker,  matched  by  age,  race,  and 
sex.  Senmi  specimens  were  analyzed  for 
TCDD,  total  T4,  TSH,  and  thyroid 
hormone  binding  resin,  and  the  free  T4 
index  was  calculated.  The  results 
showed  that  workers  had  a  significantly 
higher  adjusted  mean  free  T4  index  than 
referents,  and  the  highest  index  was 
among  those  with  the  highest  half-life 
extrapolated  TCDD,  but  a  clear  dose- 
response  relationship  was  not  observed. 

A  Vietnam  veteran  study  examined 
thyroid-hormone  status  in  the  AFHS 


cohort.  (Pavuk  M,  Schecter  AJ,  Akhtar 
FZ,  Michalak  JE.  Serum  2,3,7.8- 
Tetrachlorodibenzo-p-dioxin  (TCDD) 
Levels  and  Thyroid  Function  in  Air 
Force  Veterans  of  the  Vietnam  War  (in 
press).)  At  each  of  the  1982, 1985, 1987, 
1992.  and  1997  examinations,  there  was 
a  trend  toward  an  increasing 
concentration  of  TSH,  which  was  not 
accompanied  by  changes  in  circulating 
T4  or  in  the  percentage  uptake  of  T3 
(measured  only  in  the  earlier  years).  In 
a  repeated-measm«s  linear  regression 
adjusted  for  age,  race,  and  military 
occupation,  the  low-exposure  and  high- 
exposiu«  Ranch  Hands  had  TSH 
significantly  higher  than  the  comparison 
population.  There  was  no  evidence  of 
changes  in  clinical  thyroid  disease.  The 
percentage  with  abnormally  high  TSH 
was  higher  at  each  examination  in  the 
high-exposure  group  than  in  the 
comparison  population,  but  these 
findings  were  not  very  precise. 

After  reviewing  the  relevant  literatiu*, 
NAS  stated  that  although  some  effects 
on  thyroid  homeostasis  have  been 
observed,  mainly  in  the  perinatal  period 
(the  period  shortly  before  and  after 
birth),  the  functional  importance  of 
those  changes  is  unclear  because 
adaptive  capacity  may  be  adequate  to 
acconunodate  them.  NAS  noted  that  the 
AFHS  study  demonstrated  biologic 
changes  in  TSH  levels,  but  without  any 
accompanying  effect  on  the  health  of  the 
Ranch  Hand  veterans.  NAS  further 
stated  that  the  evidence  indicates  that 
both  infants  and  Ranch  Hand  personnel 
were  able  to  adapt  to  the  changes  that 
may  have  been  induced  by  higher  body 
burdens  of  TCDD. 

NAS  concluded  that  there  is 
inadequate  or  insufficient  evidence  to 
determine  whether  an  association  exists 
between  exposure  to  herbicides  and 
adverse  effects  on  thyroid  homeostasis. 

Taking  account  of  the  available 
evidence  and  NAS'  analysis,  the 
Secretary  has  found  that  the  credible 
evidence  against  an  association  between 
herbicide  exposure  and  adverse  effects 
on  thyroid  homeostasis  outweighs  the 
credible  evidence  for  such  an 
association,  and  he  has  determined  that 
a  positive  association  does  not  exist. 

NAS  reviewed  scientific  and  medical 
articles  published  since  the  publication 
of  its  first  report  as  an  integral  part  of 
the  process  that  resulted  in  "Veterans 
and  Agent  Orange:  Update  2002."  The 
comprehensive  review  and  evaluation  of 
the  available  literatiue  which  NAS 


conducted  in  conjunction  with  its  report 
has  permitted  VA  to  identify  all 
conditions  for  which  the  current  body  of 
knowledge  supports  a  finding  of  an 
association  with  herbicide  exposure. 
Accordingly,  the  Secretary  has 
determined  that  there  is  no  positive 
association  between  exposure  to 
herbicides  and  any  other  condition  for 
which  he  has  not  specifically 
determined  that  a  presumption  of 
service  connection  is  warranted. 

Approved:  May  8,  2003. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  03-12593  Filed  5-19-03:  8:45  am] 
KLUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  National  Commission  on  VA 
Nursing  will  hold  its  fifth  meeting  on 
June.11-12,  2003,  at  the  Hyatt  Regency 
Crystal  City,  2799  Jefferson  Davis       > 
Highway,  Arlington,  VA  22202.  On 
Wednesday,  Jime  11.  the  meeting  will 
begin  with  registration  at  8:30  a.m.  and 
adjoiun  at  5  p.m.  On  Thursday.  Jime  12, 
the  meeting  will  begin  at  8  a.m.  and 
adjourn  at  2  p.m.  The  meeting  is  open 
to  the  public. 

The  purpose  of  the  Commission  is  to 
provide  advice  and  make 
recommendations  to  Congress  and  the 
Secretary  of  Veterans  Affairs  regarding 
legislative  and  organizational  policy 
changes  to  enhance  the  recruitment  and 
retention  of  nurses  and  other  muring 
personnel  in  VA.  The  Commission  is 
required  to  submit  to  Congress  and  the 
Secretary  of  Veterans  Affairs  a  report, 
not  later  than  two  years  from  May  8. 
2002.  on  its  findings  and 
recommendations. 

On  June  11.  the  Commission  will 
discuss  the  findings  of  several  recent 
surveys  on  nurse  turnover  and  work 
environment,  and  will  review  testimony 
from  Commission  hearings  held  during 
April.  On  Jime  12,  the  Commission  will 
focus  most  of  its  work  on  finalizing  its 
interim  report. 
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No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  However,  members  of 
the  public  may  direct  written  questions 
or  submit  prepared  statements  for 
review  by  the  Commission  in  advance  of 
the  meeting,  to  Ms.  Oyweda  Moorer, 
Director  of  the  National  Commission  on 


VA  Niu-sing,  at  Department  of  Veterans 
Affairs  (108N).  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Any 
member  of  the  public  wishing  to  attend 
the  meeting  should  contact  Ms. 
Stephanie  Williams,  Program  Analyst  at 
(202) 273-4944. 


Dated:  May  13,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-12594  Filed  5-19-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Correction 

In  notice  document  03-12091 
appearing  on  page  26325  in  the  issue  of 


Thursday,  May  15,  2003,  make  the 
following  correction: 

On  page  26325,  in  the  third  colimin, 
in  the  second  paragraph,  in  the  second 
line,  "closed"  should  read,  "open". 

[ER  Doc.  C3-12091  Filed  5-19-03;  8:45  am] 
BILUNG  COOE  1S0S-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR  2002-0083;  FRL-7460-2] 

RIN  2060-AE48 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  integrated 
Iron  and  Steel  Manufacturing 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
integrated  iron  and  steel  manufactiuing 
facilities.  The  final  standards  establish 
emission  limitations  for  hazardous  air 
pollutants  (HAP)  emitted  from  new  and 
existing  sinter  plants,  blast  furnaces. 


and  basic  oxygen  process  furnace 
(BOPF)  shops.  The  final  standards  will 
implement  section  112(d)  of  the  Clean 
Air  Act  (CAA)  by  requiring  all  major 
sources  to  meet  HAP  emission  standards 
reflecting  application  of  the  maximum 
achievable  control  technology  (MACT). 

The  HAP  emitted  by  integrated  iron 
and  steel  manufactiuing  facilities 
include  metals  (primarily  manganese 
and  lead  with  small  quantities  of  other 
metals)  and  trace  amoimts  of  organic 
HAP  (such  as  polycyclic  orgcuiic  matter, 
benzene,  and  carbon  disulfide). 
Exposing  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects,  including  chronic  and  acute 
disorders  of  the  blood,  heart,  kidneys, 
reproductive  system,  and  central 
nervous  system. 

EFFECTIVE  DATE:  May  20,  2003.  The 
incorporation  by  reference  of  certain 


publications  listed  in  the  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  20,  2003. 

ADDRESSES:  Docket.  The  official  public 
docket  is  the  collection  of  materials 
used  in  developing  the  final  rule  and  is 
available  for  public  viewing  at  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Muhine,  Metals  Group  (C439-02), 
Emission  Standards  Division,  U.S.  EPA. 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-5289. 
electronic  mail  (e-mail)  address, 
m  ulrine.phil@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Federal  government 

State/local/tribal  government 


NAICS 
code' 


331111 


Example  of  regulated  entities 


Integrated  iron  and  steel  mills,  steel  companies,  sinter  plants,  blast  furnaces.  BOPF 

sfiops. 
Not  affected. 
Not  affected. 


*  Nortti  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  yoiu  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.7781  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  Docket. 
The  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  OAR-2002-0083.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  or  other  information  whose 
disclosiue  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 


the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  Electronic  Docket 
Access.  You  may  access  the  final  rule 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  dociunents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  in  the  above  paragraph  entitled 
"Docket."  Once  in  the  system,  select 
"search,"  then  key  in  the  appropriate 
docket  identification  niunber. 
Woridwide  Web  (WWW),  hi  addition  to 
being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  final 
rule  will  be  placed  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 
or  promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 


exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  This  action 
constitutes  final  administrative  action 
on  the  proposed  NESHAP  for  integrated 
iron  and  steel  manufacturing  facilities 
(66  FR  36836,  July  13,  2001).  Under 
CAA  section  307(b)(1),  judicial  review 
of  the  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Coiut  of  Appeals  for  the  District  of 
Coliunbia  Circuit  by  July  21,  2003. 
Under  CAA  section  307(b)(2),  the 
requirements  that  are  the  subject  of  this 
docvunent  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  brought 
by  the  EPA  to  enforce  these 
requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

II.  Summary  of  Final  Rule 

A.  Who  must  comply  with  the  final  rule? 

B.  What  are  the  affected  sources  and 
emission  points? 

C.  What  are  the  emission  limitations? 

D.  What  are  the  operation  and  maintenance 
requirements? 

E.  What  are  the  general  compliance 
requirements? 

F.  What  are  the  initial  compliance 
requirements? 

G.  What  are  the  continuous  compliance 
requirements? 


H.  What  are  the  notification, 

recordkeeping,  and  reporting 

requirements? 
I.  What  are  the  compliance  deadlines? 

III.  Summary  of  Responses  to  Major 

Comments 

A.  How  did  we  develop  the  MACT  floors? 

B.  What  surrogates  did  we  use  for  HAP? 

C.  Is  a  risk  analysis  warranted? 

D.  How  did  we  revise  the  emission 
limitations? 

E.  How  did  we  revise  the  performance  test 
requirements? 

F.  How  did  we  revise  the  cost  estimates 
and  economic  analysis? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  emission  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental  and  energy  impacts? 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  ExecuUve  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Oovemments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  ExecuUve  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Background 

Section  112(d)  of  the  CAA  requires  us 
(the  EPA)  to  establish  national  emission 
standards  for  all  categories  and 
subcategories  of  major  sources  of  HAP 
and  for  area  sources  listed  for  regulation 
imdeir  section  112(c).  Major  sources  are 
those  that  emit  or  have  the  potential  to 
emit  at  least  10  tons  per  year  (tpy)  of 
any  single  HAP  or  25  tpy  of  any 
combination  of  HAP.  Area  sources  are 
stationary  soiuces  of  HAP  that  are  not 
major  sources.  Additional  information 
on  the  NESHAP  development  process 
can  be  found  in  the  preamble  to  the 
proposed  rule  (66  FR  36836). 

We  received  a  total  of  16  comment 
letters  on  the  proposed  NESHAP  from 
industry  and  trade  association 
representatives.  State  agencies,  industry 
experts,  enviroiunental  groups, 
universities,  and  private  citizens.  We 
offered  to  provide  interested  individuals 
the  opportimity  for  oral  presentations  of 
data,  views,  or  argiunents  concerning 
the  proposed  rule,  but  a  public  hearing 
was  not  requested. 

Today's  nnal  rule  reflects  our  full 
consideration  of  all  the  comments  we 
received.  Major  public  comments  on  the 
proposed  rule  along  with  our  responses 


to  these  comments  are  summarized  in 
section  HI  of  this  document.  A  detailed 
response  to  all  the  comments  is 
included  in  the  Backgroimd  Information 
Dociunent  (BID)  for  the  Promulgated 
Standards  (Docket  ID  No.  OAR-2002- 
0083). 

n.  Summary  of  Final  Rule 

A.  Who  Must  Comply  With  the  Final 
Rule? 

Each  owner  or  operator  of  an  affected 
source  at  an  integrated  iron  and  steel 
manufacturing  facility  that  is  (or  is  part 
of)  a  major  source  of  HAP  emissions 
must  comply  with  the  final  rule. 

B.  What  Are  the  Affected  Sources  and 
Emission  Points? 

The  affected  soiuces  are  each  new  or 
existing  sinter  plant,  blast  furnace,  and 
BOPF  shop  at  an  integrated  iron  and 
steel  manufacturing  facility  that  is  (or  is 
part  of)  a  major  source  of  HAP 
emissions.  Emission  limitations  apply  to 
the  sinter  plant  windbox  exhaust, 
discharge  end,  and  sinter  cooler;  the 
blast  furnace  casthouse;  and  the  BOPF 
shop  including  each  furnace  and 
ancillary  operations  (hot  metal  transfer, 
hot  metal  desulfurization,  slag 
skimming,  and  ladle  metallurgy).  These 
processes,  as  well  as  their  emissions  and 
controls,  are  described  in  the  preamble 
to  the  proposed  rule  (66  FR  36838- 
36839). 

C.  What  Are  the  Emission  Limitations? 

The  final  rule  includes  particxilate 
matter  (PM)  emission  limits  and  opacity 
limits  as  well  as  operating  limits  for 
capture  systems  and  control  devices.  An 
operating  limit  also  applies  either  to  the 
oil  content  of  the  sinter  plant  feedstock 
or  to  the  volatile  organic  compound 
(VOC)  emissions  from  the  sinter  plant 
windbox  exhaust  stream.  Particulate 
matter  and  opacity  serve  as  sxurogate 
measures  of  HAP  emissions. 

1.  Sinter  Plants 

The  PM  emission  limits  for  a  windbox 
exhaust  stream  are  0.4  pounds  per  ton 
(lb/ton)  of  product  sinter  for  an  existing 
sinter  plant  and  0.3  lb/ton  for  a  new 
sinter  plant.  The  final  rule  limits  PM 
emissions  from  a  discharge  end  to  0.02 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)  for  an  existing  plant  and  0.01  gr/ 
dscf  for  a  new  plant.  The  discharge  end 
PM  limits  are  a  flow-weighted  average 
when  multiple  control  devices  are 
operated  in  parallel.  A  20  percent 
opacity  limit  applies  to  fugitive 
emissions  from  a  discharge  end  at  an 
existing  sinter  plant;  a  10  percent 
opacity  limit  applies  to  a  new  sinter 
plant  (both  are  6-niinute  averages).  The 
PM  emission  limits  for  sinter  cooler 


stacks  are  0.03  gr/dscf  for  an  existing 
plant  and  0.01  gr/dscf  for  a  new  plant. 
If  the  sinter  cooler  is  vented  to  the  same 
control  device  as  the  discharge  end,  the 
PM  limit  is  0.02  gr/dscf  for  an  existing 
plant  and  0.01  gr/dscf  for  a  new  plant. 

2.  Blast  Furnaces 

The  PM  emission  limits  for  a  control 
device  applied  to  emissions  from  a 
casthouse  are  0.01  gr/dscf  for  an  existing 
blast  furnace  and  0.003  gr/dscf  for  a  new 
blast  furnace.  The  opacity  limits  for 
fugitive  emissions  from  a  casthouse  are 
20  percent  for  an  existing  blast  furnace 
and  1 5  percent  for  a  new  blast  furnace 
(both  are  6-minute  averages). 

3.  BOPF  Shops 

For  primary  emissions  from  BOPF, 
different  PM  emission  Umits  apply 
based  on  the  type  of  hood  system 
(closed  or  open).  For  BOPF  with  closed 
hood  systems  at  a  new  or  existing  BOPF 
shop,  the  PM  emission  limit  is  0.03  gr/ 
dscf,  and  it  only  applies  during  periods 
of  primary  oxygen  blow.  The  primary 
oxygen  blow  is  the  period  in  which 
oxygen  is  initially  blown  into  the 
furnace  and  does  not  include  any 
subsequent  reblows.  For  BOPF  with 
open  hood  systems,  the  PM  emission 
limits  are  0.02  gr/dscf  for  an  existing 
BOPF  shop  and  0.01  gr/dscf  for  a  new 
BOPF  shop.  These  emission  limits  apply 
during  all  periods  of  the  steel 
production  cycle.  The  steel  production 
cycle  begins  when  the  furnace  is  first 
charged  with  scrap  and  ends  3  minutes 
after  slag  is  removed.  The  BOPF  limits 
are  a  flow-weighted  average  when 
multiple  control  devices  are  operated  in 
parallel. 

The  PM  emission  limits  for  a  control 
device  applied  solely  to  secondary 
emissions  from  a  BOPF  are  0.01  gr/dscf 
for  an  existing  BOPF  shop  and  0.0052 
gr/dscf  for  a  new  BOPF  shop.  Secondary 
emissions  are  those  not  controlled  by 
the  primary  emission  control  system, 
including  emissions  that  escape  from 
open  and^iosed  hoods  and  openings  in 
the  ductwork  to  the  primary  control 
system. 

For  the  BOPF  shop,  the  PM  emission 
limit  for  a  control  device  applied  to 
emissions  from  ancillary  operations  (hot 
metal  transfer,  skimming,  and 
desulfurization)  is  0.01  gr/dscf  for  an 
existing  BOPF  shop  and  0.003  for  a  new 
BOPF  shop.  The  PM  emission  limits  for 
ladle  metallurgy  operations  are  0.01  gr/ 
dscf  for  an  existing  BOPF  shop  and 
0.004  gr/dscf  for  a  new  BOPF  shop. 

For  the  BOPF  roof  monitor,  a  20 
percent  opacity  limit  applies  to  fugitive 
emissions  from  the  BOPF  or  BOPF  shop 
operations  in  an  existing  BOPF  shop. 
This  opacity  limit  is  based  on  3-minute 
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averages.  For  a  new  BOPF  shop  housing 
a  bottom-blown  furnace,  a  10  percent 
opacity  limit  applies  (6-minute  average) 
except  that  one  6-minute  period  not  to 
exceed  20  percent  may  occur  once 
during  each  steel  production  cycle.  For 
a  new  BOPF  shop  housing  a  top-blown 
furnace,  a  10  percent  opacity  limit 
applies  {3-minute  average)  except  that 
one  3-minute  period  greater  than  10 
percent  but  less  than  20  percent  may 
occiu  once  during  each  steel  production 
cycle. 

4.  Capture  Systems 

We  revised  the  requirements  for 
capture  systems  to  allow  plants  to 
choose  operating  parameters 
appropriate  for  assessing  capture  system 
performance,  establish  the  values  or 
settings  for  the  parameters,  and 
designate  monitoring  requirements.  At  a 
minimiun,  the  limits  must  indicate  the 
level  of  the  ventilation  draft  and  damper 
position  settings.  Plants  must  include 
information  to  support  their  selected 
parameter(s)  in  their  operation  and 
maintenance  plan  (including  other 
process  configurations  that  may  be 
used)  and  certify  in  their  performance 
test  report  that  diuing  the  tests,  the 
capture  system  operated  at  the  limit(s) 
established  in  their  plan. 

5.  Operating  Limits 

For  bag  leak  detection  systems,  we 
require  that  corrective  actions  be 
initiated  within  1  hour  of  a  bag  leak 
detection  system  alarm.  For  a  ventiui 
scrubber,  the  hourly  average  pressure 
drop  and  scrubber  water  flow  rate  must 
remain  at  or  above  the  level  established 
during  the  initial  performance  test. 
Plants  using  an  electrostatic  precipitator 
(ESP)  must  install  and  operate  a 
continuous  opacity  monitoring  system 
(COMS)  according  to  Performance 
Specification  1  in  40  CFR  part  60, 
appendix  B.  The  average  opacity  for 
each  6-minute  period  must  remain  at  or 
below  the  site-specific  limit.  The  final 
rule  uses  a  statistical  approaqh, 
requiring  that  the  hmit  be  based  on  the 
COMS  average  corresponding  to  the  99 
percent  upper  confidence  limit  on  the 
mean  of  a  normal  distribution  of  average 
opacity  values  established  during  the 
initial  performance  test.  Plants  must 
submit  information  on  monitoring 
parameters  if  another  type  of  cqptrol 
device  is  used. 

The  final  rule  requires  sinter  plants  to 
maintain  the  oil  content  of  the  feedstock 
at  or  below  0.02  percent.  This  limit  is 
based  on  a  30-day  rolling  average.  We 
are  including  an  alternative  VOC  limit 
of  0.2  pound  of  VOC  per  ton  (lb/ton)  of 
sinter  produced.  This  limit  is  also  based 
on  a  30-day  rolUng  average. 


D.  What  Are  the  Operation  and 
Maintenance  Requirements? 

All  plcmts  subject  to  the  final  rule 
must  prepare  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  according  to  the  requirements  in  40 
CFR  63.6(e).  A  written  operation  and 
maintenance  plan  is  also  required  for 
captiu-e  systems  and  control  devices 
subject  to  an  operating  limit.  This  plan 
must  describe  procedures  for  monthly 
inspections  of  capture  systems, 
preventative  maintenance  requirements 
for  control  devices,  and  corrective 
action  requirements  for  baghouses.  To 
avoid  potential  implementation  issues, 
we  have  added  specific  descriptions  of 
the  equipment  to  be  inspected  and  a 
requirement  to  correct  any  deficiency  or 
defect  as  soon  as  practicable.  In  the 
event  of  a  bag  leak  detection  system 
alarm,  the  plan  must  include  specific 
requirements  for  initiating  corrective 
action  to  determine  the  cause  of  the 
problem  within  1  hour,  initiating 
corrective  action  to  fix  the  problem 
within  24  hours,  and  completing  all 
corrective  actions  needed  to  fix  the 
problem  as  soon  as  practicable.  If 
applicable,  the  plan  also  must  include 
procediues  for  determining  and 
recording  the  sinter  plant  production 
rate. 

E.  What  Are  the  General  Compliance 
Requirements? 

The  final  rule  requires  compliance 
with  the  emission  limitations  and 
operation  and  maintenance 
requirements  at  all  times,  except  during 
periods  of  startup,  shutdown,  and 
malfunction  as  defined  in  40  CFR  63.2. 
The  owner  or  operator  must  develop 
and  implement  a  written  startup, 
shutdown,  and  malfunction  plan 
according  to  the  requirements  in  40  CFR 
63.6(e)(3). 

The  final  rule  also  requires  keeping  a 
log  detailing  the  operation  and 
maintenance  of  the  process  and 
emission  control  equipment.  This 
requirement  applies  during  the  period 
between  the  compliance  date  and  the 
date  that  continuous  monitoring 
systems  are  installed  and  any  operating 
limits  set. 

F.  What  Are  the  Initial  Compliance 
Requirements? 

The  final  rule  requires  performance 
tests  to  demonstrate  that  each  affected 
source  meets  all  applicable  emission 
and  opacity  limits.  The  final  rule  allows 
tire  owner  or  operator  to  conduct 
representative  sampling  of  stacks  where 
there  are  more  than  three  stacks 
associated  with  a  process  (subject  to 
approval  by  the  permitting  authority). 


The  PM  concentration  (front-half 
filterable  catch  only)  is  to  be  measured 
using  EPA  Method  5,  5D.  or  17  in  40 
CFR  part  60,  appendix  A.  The  EPA 
Method  9  in  40  CFR  part  60,  appendix 
A,  is  required  for  determining  the 
opacity  of  emissions,  with  instructions 
for  computing  6-minute  and  3-minute 
block  averages. 

The  final  rule  also  includes 
procedures  for  establishing  site-specific 
operating  limits  for  control  devices 
during  the  performance  test.  We  have 
also  included  procedures  to  be  followed 
during  opacity  tests  to  ensure  capture 
systems  operate  at  the  limits  established 
in  the  operation  and  mainteucmce  plan. 

The  final  rule  requires  a  performance 
test  to  demonstrate  initial  compliance 
with  the  operating  limit  for  the  oil 
content  of  the  sinter  plant  feedstock 
using  OSW  846  Method  9071B 
(Revision  2,  April  1998).  Plants  must 
sample  for  30  consecutive  days  and 
compute  the  30-day  rolling  average  for 
each  operating  day.  Plants  electing  the 
alternative  operating  limit  must  conduct 
a  performance  test  by  sampling  VOC 
emissions  and  analyzing  the  samples 
according  to  EPA  Method  25  in  40  CFR 
part  60,  appendix  A.  Plants  may  use  an 
alternative  method  that  has  been 
previously  approved  by  the  permitting 
authority  in  lieu  of  OSW  846  Method 
9071B  for  oil  content  or  EPA  Method  25 
for  VOC  emissions. 

To  demonstrate  initial  compliance 
with  the  operation  and  maintenance 
requirements,  owners  or  operators  must 
prepare  the  operation  and  maintenance 
plan,  certify  in  the  performance  test 
report  that  capture  systems  operated  at 
the  limits  established  in  the  operation 
and  maintenance  plan,  and  submit  their 
notification  of  compliance  status.  In  the 
notification  of  compliance  status,  the 
owner  or  operator  must  certify  that  the 
captiue  systems  will  be  operated  at  the 
limits  established  in  the  plan. 

G.  What  Are  the  Continuous 
Compliance  Requirements? 

Plant  owners  or  operators  must 
conduct  PM  and  opacity  performance 
tests  at  least  twice  during  each  title  V 
operating  permit  term  (at  midterm  and 
renewal).  Owners  or  operators  also  must 
monitor  operating  parameters  for 
capture  systems  and  control  devices 
subject  to  operating  limits,  and  carry  out 
the  procedures  in  their  operation  and 
maintenance  plan. 

To  demonstrate  continuous 
compliance  with  the  operating  limit  for 
the  oil  content  of  sinter  plant  feedstock, 
owners  or  operators  must  determine  the 
oil  content  every  24  hours  (from  the 
composite  of  at  least  three  samples 
taken  at  8-hour  intervals)  and  compute 


and  record  the  30-day  rolling  average 
percent  oil  content  of  sinter  feed  for 
each  operating  day.  Plants  electing  the 
alternative  limit  must  determine  VOC 
emissions  every  24  hoiu^  (from  at  least 
three  samples  taken  at  8-hour  intervals) 
and  compute  and  record  the  30-day 
rolling  average  emissions  (in  lb/ton  of 
sinter)  for  each  operating  day. 

The  final  rule  requires  a  continuous 
parameter  monitoring  system  (CPMS)  to 
measure  and  record  operating 
parameters  for  captiue  systems  subject 
to  an  operating  limit.  Dampers  that  are 
manually  set  and  remain  in  the  same 
position  are  exempt  from  the  CPMS 
requirement.  For  dampers  that  are  not 
manually  set  and  remain  in  the  same 
position,  the  final  rule  requires  a  dsdly 
visual  check  (every  24  hours)  to  verify 
they  are  in  the  correct  positions. 

For  baghouses,  owners  or  operators 
are  required  to  monitor  the  relative 
change  in  PM  loading  using  a  bag  leak 
detection  system  and  make  inspections 
at  specified  intervals.  The  bag  leak 
detection  system  must  be  installed  emd 
opesBted  according  to  the  EPA  gmdance 
document  "Fabric  Filter  Bag  Leak 
Detection  Guidance,"  EPA  454/R-98- 
015,  September  1997.  The  dociunent  is 
available  on  the  TTN  at  http:// 
www.epa.gov/ttnemc01/cem/tribo.pdf.  If 
the  system  does  not  work  based  on  the 
triboelectric  effect,  it  must  be  installed 
and  operated  consistent  with  the 
manufacturer's  written  specifications 
and  recommendations.  The  basic 
inspection  requirements  include  daily, 
weekly,  monthly,  or  quarterly 
inspections  of  specified  parameters  or 
mechanisms  with  monitoring  of  bag 
cleaning  cycles  by  an  appropriate 
method.  To  demonstrate  continuous 
compliance,  the  final  rule  requires 
records  docxunenting  conformance  with 
the  operation  and  maintenance  plan,  as 
well  as  the  inspection  and  maintenance 
procediues. 

For  ventiui  scrubbers,  owners  or 
operators  must  use  CPMS  to  measure 
and  record  the  hoiuly  average  pressure 
drop  and  scrubber  water  flow  rate.  For 
ESP,  owners  or  operators  must  use 
COMS  to  measure  and  record  the     , 
average  opacity  of  emissions  exiting 
each  stack  of  the  control  device  for  each 
6-niinute  period.  Owners  or  operators 
must  operate  and  maintain  the  COMS 
according  to  the  requirements  in  40  CFR 
63.8  and  Performance  Specification  1  in 
40  CFR  part  60,  appendix  B.  These 
requirements  include  a  quality  control 
program  including  a  daily  calibration 
drift  assessment,  quarterly  performance 
audit,  and  annual  zero  alignment. 

The  final  rule  requires  owners  or 
operators  to  prepare  a  site-specific 
monitoring  plan  for  CPMS  that 


addresses  installation,  performance, 
operation  and  maintenance,  quality 
assiuance,  and  recordkeeping  and 
reporting  procediues.  These 
requirements  replace  the  more  detailed 
performance  specifications  contained  in 
the  proposed  rule. 

To  demonstrate  continuous 
compliance,  owners  or  operators  must 
keep  records  docimienting  compliance 
with  the  monitoring  requirements 
(including  installation,  operation,  and 
maintenance  requirements  for 
monitoring  systems)  and  the  operation 
and  maintenance  plan. 

H.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

The  notification,  recordkeeping,  and 
reporting  requirements  are  based  on  the 
NESHAP  General  Provisions  in  40  CFR 
part  63,  subpart  A.  Table  4  to  subpart 
FFFFF  lists  each  of  the  requirements  in 
the  General  Provisions  (§§  63.2  through 
63.15)  with  an  indication  of  whether 
they  apply. 

TTie  plant  owner  or  operator  must 
submit  each  initial  notification  required 
in  the  NESHAP  General  Provisions  that 
applies  to  their  facility.  These  include 
an  initial  notification  of  applicability 
with  general  information  about  the 
facility  and  notifications  of  performance 
tests,  performance  evaluations,  and 
compliance  status. 

Owners  or  operators  are  required  to 
maintain  the  records  required  by  the 
NESHAP  General  Provisions  that  are 
needed  to  document  compliance,  such 
as  performance  test  results;  copies  of 
startup,  shutdown,  and  malfunction 
plans  and  associated  corrective  action 
records;  monitoring  data;  and  inspection 
records.  Except  for  the  operation  and 
maintenance  plan  for  capture  systems 
and  control  devices,  all  records  must  be 
kept  for  a  total  of  5  years,  with  the 
records  from  the  most  recent  2  years 
kept  onsite.  The  final  rule  requires  that 
the  operation  and  maintenance  plan  for 
capture  systems  and  control  devices 
subject  to  an  operating  limit  be  kept 
onsite  and  available  for  inspection  upon 
request  for  the  life  of  the  affected  soiut:e 
or  ujitil  the  affected  soiuce  is  no  longer 
subject  to  the  final  rule  requirements. 

We  clarified  the  recordkeeping 
requirements  required  to  demonstrate 
compliance  with  the  operating  limit  for 
sinter  plants.  The  final  rule  requires 
records  of  the  sampling  date  and  time, 
sampling  values  (oil  content  or  VOC 
measurements),  sinter  produced  (tons/ 
day),  and  the  30-day  rolling  average  for 
each  operating  day. 

Semiannual  reports  are  required  for 
any  deviation  from  an  emission 
limitation  (including  an  operating  limit) 


or  operation  and  maintenance 
requirement.  Each  report  is  due  no  later 
than  30  days  after  the  end  of  the 
reporting  period.  If  no  deviation  occurs, 
only  a  summary  report  is  required.  If  a 
deviation  does  occur,  more  detailed 
information  is  required. 

An  immediate  report  is  required  if 
actions  taken  during  a  startup, 
shutdown,  or  malfunction  are  not 
consistent  with  the  startup,  shutdown, 
and  malfunction  plan.  Deviations  that 
occiu'  during  a  period  of  startup, 
shutdown,  or  malfunction  are  not 
violations  if  the  owner  or  operator 
demonstrates  to  the  authority  with 
delegation  for  enforcement  that  the 
source  was  operating  in  accordance 
with  the  startup,  shutdown,  and 
malfunction  plan. 

/.  What  Are  the  Compliance  Deadlines? 

Thr  owner  or  operator  of  an  existing 
affected  source  must  comply  by  May  22, 
2006.  An  existing  affected  source  is  one 
constructed  or  reconstructed  before  July 
13,  2001.  We  changed  the  compliance 
date  for  existing  affected  sources  from  2 
years  to  3  years  after  the  effective  date 
because  some  plants  must  install  new 
captiu^  and  control  systems  and 
perform  significant  upgrades  of  primary 
emission  control  systems. 

In  the  final  rule,  we  have  corrected  a 
printing  error  that  incorrectly  listed  the 
date  defining  a  new  affected  soiuce  as 
July  23,  2001.  A  new  affected  source  is 
one  constructed  or  reconstructed  on  or 
after  July  13,  2001.  New  or 
reconstructed  sources  that  startup  on  or 
before  the  effective  date  of  today's  final 
rule  must  comply  by  May  20,  2003.  New 
or  reconstructed  sources  that  startup 
after  the  effective  date  of  the  final  rule 
must  comply  upon  initial  startup. 

m.  Summary  of  Responses  to  Major 
Comments 

A.  How  Did  We  Develop  the  MACT 
Floors? 

We  stated  in  the  proposal  preamble 
that  we  may  take  alternative  approaches 
to  establish  a  MACT  floor,  depending  on 
the  type,  quality,  and  applicability  of 
available  data.  The  three  approaches 
most  commonly  used  involve:  (1) 
Reliance  on  State  regulations  or  permit 
Limits  in  conjimction  with  emission  test 
data;  (2)  use  of  emissions  test  data  alone 
to  estimate  actual  emissions;  and  (3)  use 
of  control  technology  information  in 
conjunction  with  emission  test  data  to 
estimate  actual  emissions  performance. 
In  practice,  regardless  of  what  approach 
we  select,  we  attempt  to  ensure  that  our 
emissions  performance  estimates 
reasonably  characterize  the  level  of 
performance  that  the  relevant  sources 
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consistently  achieve,  considering 
normal  operational  variability. 

Comment.  One  conunenter  contends 
that  EPA  may  use  State  regulations  or 
permit  limits  to  set  floors  only  to  the 
extent  that  such  regulations  and  limits 
provide  a  demonstrably  accurate  picture 
of  the  relevant  best  source's  actual 
performance.  The  commenter  also  states 
that  EPA  may  only  use  the  performance 
of  a  chosen  floor  technology  to  set  floors 
if  such  technology  is  the  only  factor 
influencing  the  relevant  best  soiuces' 
actual  performance.  In  addition,  the 
floor  must  reflect  actual  performance, 
not  what  EPA  thinks  is  achievable  with 
a  particular  technology.  The  conunenter 
concludes  that  all  of  EPA's  floors  suffer 
from  the  same  basic  defect  in  that  ".  .  . 
they  do  not  represent  the  actual 
performance  of  the  relevant  best 
sources." 

Response.  While  EPA  may  use  any 
reasonable  approach  to  estimate  the 
emissions  control  achieved  in  practice 
by  the  best-controlled  similar  source 
and  the  average  emissions  limitation 
achieved  by  the  best-performing  12 
percent  of  units  in  a  category  (or  best  5 
units  for  categories  of  less  that  30 
sources),  we  generally  agree  with  the 
commenter  that  it  is  preferable  to  use 
actual  performance  test  data  to 
determine  the  MACT  floor  when  there 
are  adequate  such  data  available  to 
reasonably  characterize  the  level  of 
performance  of  the  relevant  sources. 
Our  approach  to  identifying  the  MACT 
floors  and  estabhshing  emission  limits 
for  the  various  emission  points  at 
integrated  iron  and  steel  facilities  is 
consistent  with  this  preference. 
Nonetheless,  we  did  use  State 
regulations  and  permit  limits  in  some 
instances  to  help  us  estimate  the  MACT 
floor  level  of  performance  for  certain 
emission  points  for  which  we  have 
limited  emission  test  data.  However,  in 
each  case  where  we  used  such 
information,  we  also  evaluated  the 
available  emission  test  data  and  other 
factors  (such  as  type  of  control 
technology  and  the  design  parameters 
that  affect  performance)  to  confirm  that 
the  State  limits  reasonably  reflect  the 
actual  performance  of  the  best  imits. 
In  those  instances  where  we  had  a 
sufficient  quantity  of  emission  test  data 
to  reasonably  estimate  the  performance 
of  the  relevant  best  units,  we  applied  a 
statistical  approach  to  confirm  and 
refine  the  emission  estimates  from 
proposal.  This  process  involved 
application  of  a  statistical  approach  to 
determine  the  average  emission 
limitation  achieved  and  accoimt  for 
normal  operational  variability.  As 
described  below,  this  approach  ensiues 
that  the  emissions  estimates  used  to 


identify  the  MACT  floors  reasonably 
reflect  the  level  of  control  that  is 
actually  achieved  by  the  relevant  units 
over  time,  and  under  the  most  adverse 
foreseeable  circiunstances.  (The  full 
supplemental  analysis  is  documented  in 
the  docket.)  We  had  adequate  test  data 
to  apply  this  approach  to  the  emission 
limits  for  the  sinter  plant  windboxes, 
casthouse  control  devices,  primary 
control  systems  on  open  and  closed 
hood  BOPF,  and  control  devices  applied 
to  hot  metal  transfer,  desulfurization, 
and  ladle  metallurgy. 

For  each  of  these  emission  points  we 
confirmed  and  refined  oiu  earlier 
estimates  of  the  performance  of  the 
relevant  best-performing  units  used  to 
identify  the  MACT  floors.  At  proposal, 
we  estimated  the  performance  of  the 
best-controlled  sources  by  identifying 
the  best  control  technology  that  had 
been  demonstrated  for  each  source.  We 
then  evaluated  the  available  data  for 
sources  using  the  best  control 
technology  and  established  emission 
limits  for  new  and  existing  sources 
based  on  the  level  of  control  that 
sources  with  the  technology  had 
achieved. 

Conceptually,  our  approach  to 
estimating  the  performance  of  the  best- 
controlled  luiits  is  relatively 
straightforward.  While  we  believe  each 
emissions  source  test  gives  a  good 
indication  of  the  level  of  control 
achieved  by  the  control  device  during 
the  time  of  the  emissions  test,  we  do  not 
believe  a  single  emissions  source  test 
can  be  used  as  an  estimate  of  the  long 
term  emissions  performance  achieved 
by  that  source.  Normal  variations  in 
process  and  control  device  performance 
and  other  factors,  such  as  the  inherent 
imprecision  of  sampling  and  analysis, 
which  cannot  be  controlled,  will  result 
in  variability  in  the  performance  of 
every  source  over  time,  including  the 
best-performing  sources.  We  believe  that 
the  MACT  floor  performance  level  must 
reasonably  accoimt  for  the  ordinary 
variability  in  the  performance  of  the 
best-controlled  sources  over  time  and 
under  the  most  adverse  circiunstances 
which  can  reasonably  be  expected  to 
occur.  As  such,  the  MACT  floor 
performance  limit  must  include  a 
consideration  for  the  variability 
inherent  in  the  process  operations  and 
the  control  device  performance. 

For  today's  final  rule,  when  emissions 
source  test  data  were  available,  we  used 
a  statistical  method  to  confirm  and 
refine  the  emission  estimates  used  at 
proposal  to  identify  the  MACT  floors  for 
the  relevant  imits.  For  each  case  where 
emissions  source  test  data  were 
available,  we  estimated  the  emissions 
limitation  achieved  for  each  source  at 


the  95th  percentile  using  the  one-sided 
z-statistic  test  (i.e.,  the  emission 
limitation  which  the  emission  point  is 
estimated  to  be  able  to  achieve  95 
percent  of  the  time).  Assuming  a  normal 
distribution,  the  95th  percentile  is  1.645 
standard  deviations  above  the  mean.  We 
chose  the  median  of  the  95th  percentiles 
of  the  top-performing  sources  as  the 
MACT  floor.  We  used  the  median  as  the 
most  representative  estimate  of  the 
average  emission  limitation  achieved  by 
the  best-performing  five  sources  because 
the  median  points  to  the  performance  of 
an  actual  unit,  with  a  specific 
combination  of  process  operations  and 
control  device  performance. 

We  evaluated  several  options  to 
estimate  the  standard  deviation  that  is 
needed  to  perform  the  analysis.  We 
decided  not  to  estimate  the  standard 
deviation  for  each  source  based  on  the 
available  emissions  data  for  just  that  one 
source  since  we  have  only  three  data 
points  for  most  sources  to  use  in 
estimating  the  standard  deviation-one 
data  point  for  each  nm  in  a  three  run 
emissions  source  test.  Instead,  we 
calculated  a  relative  standard  deviation 
(RSD)  for  each  test  and  then  averaged 
the  RSD  to  provide  our  best  estimate  of 
the  variability  of  the  test  data.  The  RSD 
is  the  standeird  deviation  divided  by  the 
mean.  The  RSD  provides  a  way  to 
estimate  the  standard  deviation  for 
different  values  of  the  mean  when  there 
are  too  few  data  points  to  calculate  the 
standard  deviation  directly.  We  believe 
this  method  adequately  accounts  for  the 
normal  variability  in  emissions  source 
test  data  and  provides  a  reasonable 
estimate  of  the  long  term  emissions 
limitation  achieved. 

For  new  soimies.  the  MACT  floor  is 
the  emissions  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  In  order  to  confirm  and  refine 
our  emissions  estimates  for  new 
sources,  we  identified  the  best- 
controlled  soiut;e  based  on  test  data  and 
applied  the  same  statistical  techniques 
to  determine  the  emission  limitation 
achieved  in  practice  for  new  so\ut;es. 
We  calculated  the  upper  95th  percentile 
of  performance  for  the  best-controlled 
source,  and  we  chose  this  value  as  the 
emission  limitation  that  can  be  achieved 
by  new  sovuces. 

We  believe  the  statistical  technique 
used  to  account  for  general  variability  is 
appropriate  and  reasonable.  However, 
we  also  recognize  that  some  of  the 
empirical  test  data  may  imply  a  level  of 
acciuacy  that  is  not  present  throughout 
the  entire  data  set.  As  a  result,  we  have 
some  reservations  about  identifying  a 
MACT  floor  with  a  level  of  accuracy 
that  is  not  warranted  by  the  imderlying 
data.  Accordingly,  we  have  concluded 


that  it  is  appropriate  in  some  instances 
to  round  the  results  to  two  decimal 
places.  This  approach  encompasses  the 
specific  statistically-derived  numbers, 
while  acknowledging  that  there  is  some 
residual  vmcertainty  about  the 
representativeness  of  the  datd.  Thus, 
while  we  believe  generally  that  our  use 
of  the  95th  percentile  adequately 
identifies  the  range  of  actual 
performance  of  individual  facilities,  our 
roimding  approach  should  alleviate  any 
concerns  regarding  whether  the 
statistics  sufficiently  capture  the  full 
range  of  ordinary  performance  of  the 
best- performing  units  over  time  and 
under  the  most  adverse  circiunstances 
that  can  be  reasonably  expected  to 
occur. 

Changes  resulting  from  rounding  will 
have  no  practical  effect  on  how  industry 
responds  to  the  emission  limitations. 
That  is,  the  control  technology  needed 
is  exactly  the  same  and  the  equipment 
must  be  operated  in  the  same  maimer 
regardless  of  whether  the  numbers  are 
rounded  or  not.  A  properly  designed 
and  operated  control  device  will  still  be 
required  to  meet  the  rounded  emission 
limit.  Today's  final  rule  has  provisions 
for  operating  parameters  and  operation 
and  maintenance  plans  to  ensure  proper 
operation.  Thus,  other  than  serving  to 
better  reflect  uncertainties  in  the 
underlying  data,  the  rounding  has  no 
practical  impact  on  the  stringency  of  the 
requirements. 

Additional  information  on  the 
statistical  analysis  used  to  confirm  and 
refine  our  emissions  estimates, 
including  the  data  used  and  the 
complete  ranking  of  sources,  is  available 
in  the  docket. 

The  objective  of  both  the  MACT  floor 
methodology  used  at  proposal,  and  the 
methodology  used  here  to  confirm  and 
refine  the  proposed  estimates  of 
performance,  is  exactly  the  same.  For 
each  relevant  operation  at  integrated 
iron  and  steel  facilities,  both  approaches 
expressly  are  intended  to  provide  a 
quantified  estimate  of  the  emission 
performance  of  the  best-controlled 
similar  source,  or  of  the  average 
emission  limitation  achieved  by  the 
relevant  best-performing  sources  in  the 
category,  taking  into  consideration  the 
ordinary  and  unavoidable  variations  in 
process  operations  and  performance  of 
the  emissions  control  equipment. 

Moreover,  the  conclusions  growing 
from  the  supplemental  statistical 
analysis,  regarding  the  levels  of 
performance  that  reflect  the  MACT  floor 
for  both  new  and  existing  units,  in  large 
measure  simply  confirm  that  the 
analysis  underlying  the  proposal 
provided  a  reasonable  estimation  of 
performance. 


Indeed,  none  of  the  refinements  to  oxu 
performance  estimates  will  have  any 
practical  effect  on  how  industry 
responds  to  the  emission  limitations.  As 
is  the  case  with  our  decision  to  round 
the  emission  estimates,  any  changes  in 
the  emission  limitations  in  the  final  rule 
will  require  the  same  control  technology 
as  would  have  been  needed  to  meet  the 
proposed  limits,  and  the  control 
equipment  will  need  to  be  operated  in 
the'same  manner  as  would  have  been 
the  case  with  .the  proposed  emission 
limitations. 

For  three  emission  points  (sinter 
cooler,  sinter  plant  discharge  end,  and 
control  devices  for  BOPF  fugitive 
emissions),  we  had  only  one  or  two  test 
results.  Consequently,  we  did  not  have 
an  adequate  set  of  emissions  test  data  to 
directly  estimate  the  actual  performance 
of  the  top-performing  sources. 
Consequently,  we  developed  the  floors 
for  these  three  emission  points  based  on 
the  facilities  subject  to  the  most 
stringent  State  regulations  or  permit 
limits,  and  we  used  the  available 
emissions  information  (emissions  data 
and  a  characterization  of  the  operational 
processes  and  emissions  controls)  to 
confirm  that  the  identified  State  limits 
reasonably  reflect  the  actual 
performance  of  the  relevant  best- 
performing  units.  That  is,  the  best  units 
are  able  to  achieve  the  required  State 
limits  but  are  not  consistently  achieving 
a  level  of  emissions  performance  that  is 
more  stringent  than  the  State  limits.  The 
EPA  may  use  State  limits  as  long  as  we 
demonstrate  that  such  limits  provide  a 
reasonable  estimate  of  the  actual 
performance  of  the  best-performing 
sources. 

For  floors  based  on  State  opacity 
regulations  that  limit  fugitive  emissions, 
we  collected  additional  data  and  found 
that  sources  are  achieving  a  level  of 
performance  that  is  within  the  current 
limits,  but  they  are  not  consistently 
achieving  a  level  of  control  more 
stringent  than  the  identified  State  limits. 
Consequently,  we  believe  these  State 
limits  provide  an  accurate  picture  of  the 
best  sources'  actual  performance 
considering  inherent  and  unavoidable 
variability.  We  used  this  approach  to 
develop  the  MACT  floor  for  opacity 
from  the  sinter  plant  discharge  end, 
blast  furnace  casthouse,  and  BOPF  shop. 

We  provide  additional  rationale  in  the 
following  sections  where  we  discuss  in 
detail  the  development  of  the  MACT 
floors  for  each  emission  point. 

1 .  Sinter  Plant  Windbox  Exhaust 

Comment.  One  commenter  stated  that 
EPA  proposed  an  emission  limitation  of 
0.3  lb/ton  of  PM  based  on  the 
performance  of  either  a  baghouse  or 


scrubber.  According  to  the  commenter, 
EPA's  floor  does  not  reflect  the  actual 
performance  of  the  relevant  best 
sources — the  average  emission 
limitation  achieved  by  the  top  five 
sources.  As  shown  in  the  BID,  the 
average  emission  limitation  achieved  by 
the  best-perfonning  five  sources  is  0.079 
pound  per  ton  (lb/ton),  not  the  proposed 
limit  of  0.3  lb/ton.  Second,  floor  reflects 
what  EPA  believed  to  be  achievable 
with  the  control  technologies  and  not 
the  actual  performance  of  the  relevant 
best  sources.  Third,  EPA  admits  that 
several  factors  other  than  the 
performance  of  the  technologies 
influence  emissions. 

Response.  As  we  documented  in 
appendix  B  of  the  BID,  the  floor  for 
sinter  plant  windboxes  was  based  on 
actual  source  test  data  and  the  five  best- 
performing  sources.  We  collected  test 
data  and  verified  that  EPA  Method  5  (40 
CFR  part  60,  appendix  A)  was  used.  We 
ranked  the  results  (in  lb/ton  of  sinter) 
and  calculated  the  average  of  the  five 
best-performing  sources  (0.3  lb/ton). 
Contrary  to  the  commenter 's  assertion, 
we  did  not  rely  on  control  technology  to 
identify  the  best-perfonning  units  or  to 
estimate  the  performance  of  the  best 
units.  In  this  particular  case,  we  had 
adequate  test  data  to  directly  estimate 
the  average  emission  limitation 
achieved  by  the  five  best-performing 
sources. 

The  calculation  performed  by  the 
commenter  is  inappropriate  and  does 
not  provide  an  acciuate  estimate  of  the 
emission  limitation  achieved  by  the 
plants.  The  commenter  misinterpreted 
the  information  in  the  BID,  which  is  not 
source  test  data,  but  is  simply  a  best 
estimate  of  annual  average  emissions 
based  on  approximate  emissions  factors 
and  the  assumption  that  all  plants 
operate  continuously  at  their  design 
capacity.  Such  an  estimate  cannot  be 
used  to  represent  actual  performance  in 
a  MACT  floor  calculation. 

After  proposal,  we  reviewed  our 
approach  for  developing  the  MACT 
floor  and  concluded  that  our  original 
analysis  did  not  sufficiently  account  for 
the  normal  and  unavoidable  variability 
inherent  in  the  process  operations  and 
emission  control  equipment  (as 
demonstrated  by  the  emission  test  data). 
The  average  performance  of  the  five 
best-performing  sinter  plants  ranged 
from  0.26  to  0.32  lb/ton  of  sinter.  To 
account  for  inherent  variabiUty,  we 
applied  the  z-statistic  to  estimate  the 
95th  percentile  of  a  normal  distribution 
for  each  source.  The  median  of  the  95th 
percentiles  of  the  five  best-performing 
sources  is  0.4  lb/ton,  which  we  chose  to 
represent  the  MACT  floor.  This  level  of 
performance  reasonably  reflects  the 
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average  emission  limitation  achieved  by 
the  five  best-performing  sources 
considering  inherent  variability.  The 
best-controlled  source  averaged  0.26  lb/ 
ton  with  a  95th  percentile  of  0.3  lb/ ton, 
which  represents  the  MACT  floor  for 
new  sources. 

2.  Sinter  Plant  Limit  on  Oil  Content 

Comment.  Two  commenters  stated 
that  the  proposed  limit  on  oU  content  of 
0.025  percent  was  based  on  the  highest 
oil  percentage  of  any  of  the  foiu-  plants 
for  which  EPA  had  oil  percentage  data. 
They  claim  this  is  not  a  valid  approach 
because  it  does  not  represent  the  actual 
performance  of  the  relevant  best 
sources.  One  commenter  recommended 
that  EPA  consider  beyond-the-floor 
technologies  for  dioxin  emissions,  such 
as  elimination  of  rolling  mill  scale  from 
sinter  feed,  de-greasing  of  sinter  plant 
feed,  quality  control  of  water  used  in 
sinter  plant  feed  preparation,  and  use  of 
low-organic  waterbome  rolling  mill 
lubricants. 

Response.  Our  research  indicates  that 
emissions  of  organic  compounds  from 
sinter  plant  windboxes  are  controlled  by 
limiting  the  amount  of  oil  in  the  sinter 
feed.  Emission  control  devices  applied 
to  sinter  plants  are  designed  primarily 
for  the  removal  of  PM  and  not  for  the 
various  organic  compounds  that  are 
formed  from  the  oil.  We  believe  that  oil 
content  is  the  most  significant  factor 
affecting  organic  compoimd  HAP 
emissions.  Consequently,  we  identified 
the  MACT  floor  for  organic  HAP 
emissions  from  sinter  plants  based  on 
the  level  of  oil  content  that  we  observed 
for  the  sinter  plants  with  the  best 
programs  to  control  oil  in  the  sinter 
feed. 

We  obtained  data  from  four  sinter 
plants  that  have  implemented  a  program 
to  control  the  oil  content  of  the  sinter 
feed.  We  then  examined  the  data  and 
evaluated  the  variability  to  determine 
the  level  of  control  that  has  been 
achieved.  The  average  results  for  oil 
content  for  each  plant  ranged  from  0.014 
to  0.025  percent.  These  are  the  best- 
performing  plants  because  they  were  the 
only  ones  that  routinely  sample  for  oil 
content.  We  applied  the  z-statistic  and 
estimated  the  95th  percentile  for  each 
plant.  (The  statistical  analysis 
considered  that  the  limit  is  based  on  a 
30-day  rolling  average,  which  reduces 
the  inherent  variability  as  indicated  by 
a  lower  standard  deviation  than  that 
associated  with  a  single  analysis  of  oil 
content.)  The  median  of  the  95th 
percentiles  for  the  top-performing  plants 
is  0.022  percent.  We  rounded  this  value 
to  0.02  percent,  and  this  level  represents 
the  MACT  floor  for  existing  units.  The 
best-performing  source  averaged  0.014 


percent  oil  with  a  95th  percentile  of 
0.015  percent.  We  rounded  this  value  to 
0.02  percent,  and  this  level  represents 
the  MACT  floor  for  new  units. 

We  reviewed  opportunities  for  control 
beyond  the  floor.  We  do  not  believe  it 
is  practical  or  feasible  to  eliminate 
rolling  mill  scale  from  the  sinter  feed. 
The  sinter  plant  provides  the  only 
opportunity  to  recycle  and  recover  the 
raw  material  value.  Otherwise,  the  mill 
scale  would  be  landfilled.  De-greasing 
or  de-oiling  the  sinter  feed  has  been 
investigated  by  the  industry,  but  there  is 
no  demonstrated  technology  in  use  at 
any  sinter  plant  that  has  proven  to  be 
successful.  There  is  no  indication  that 
the  water  used  in  preparing  the  sinter 
feed  contributes  to  the  oil  contept; 
therefore,  water  quality  control  is  not 
expected  to  have  an  impact  on 
emissions  of  organic  compounds. 
Waterbome  lubricants  may  have  some 
advantages  in  certain  applications. 
However,  they  are  problematic  in  some 
applications  in  the  demanding 
environment  of  steel  rolling  mills.  We 
QOuld  find  no  indication  that  the 
practices  cited  by  the  commenter  have 
been  demonstrated  to  reduce  dioxin  or 
other  organic  compound  emissions. 
Consequently,  we  selected  a  limit  on  oil 
content  as  the  MACT  floor.  We  believe 
it  is  more  appropriate  to  set  a 
performance  standard  that  limits  oil 
content  rather  than  mandating  a 
technology  that  an  owner  or  operator 
must  use  to  reduce  oil  content.  The 
performance  standard  for  oil  content 
will  encourage  owners  or  operators  to 
investigate  technologies  that  reduce  oil 
content  to  find  the  most  effective 
approach  for  their  specific  situation. 

Comment.  Six  commenters  object  to 
the  proposed  limit  on  oil  content 
because  EPA  has  not  shown  that  it  is 
achievable  by  the  best-performing  sinter 
plants  under  the  most  adverse 
anticipated  circumstances  over  time. 

Response.  As  we  discussed  in  our 
previous  response,  we  confirmed  and 
refined  the  MACT  floor  estimates  using 
a  statistical  approach  to  account  for 
inherent  variability,  pased  on  this 
approach,  we  believe  the  MACT  floor 
has  been  achieved  on  a  continuing  basis 
by  the  best-performing  imits.  In 
addition,  the  limit  is  enforced  based  on 
a  30-day  rolling  average,  which  further 
enhances  achievability  because  it  allows 
an  occasional  high  daily  value  to  be 
averaged  with  lower  values  on  other 
days  to  achieve  compliance.  A  30-day 
rolling  average  also  provides  time  to 
take  corrective  action  and  lower  the  oil 
content  before  the  limit  is  exceeded. 


3.  PM  Standard  for  Blast  Furnace 
Casthouse  Control  Device 

Comment.  One  commenter  stated  that 
the  technology  approach  used  to 
develop  the  floor  does  not  reflect  the 
actual  performance  of  the  relevant  best 
sources.  The  commenter  further  states 
that  EPA  admits  that  there  are  factors 
other  than  the  type  of  control 
technology  that  jiffect  the  actual 
emission  control  performance  of  blast 
furnace  casthouse  control  devices. 
Specifically,  factors  affecting  emissions 
include  duration  of  tapping,  exposed' 
surface  area  of  metal  and  slag,  length  of 
nmners,  and  the  presence  or  absence  of 
runner  covers  or  flame  suppression. 
Thus,  the  performance  of  a  baghouse 
cannot  be  representative  of  the  best 
sources 's  actual  performance. 

Response.  We  proposed  a  PM 
standard  of  0.009  gr/dscf  for  blast 
furnace  casthouse  control  devices  based 
on  the  performance  of  existing  units 
using  baghouses.  We  re-evaluated  the 
emissions  test  data  for  blast  furnace 
casthouses  based  on  the  statistical 
approach  previously  discussed  in  order 
to  confirm  and  refine  our  emissions 
estimates  for  the  best-performing  units. 
We  have  test  data  for  fugitive  emissions 
from  source  tests  at  four  casthouses.  The 
available  data  clearly  indicate  that  a 
baghouse  is  the  best  technology  for 
controlling  emissions  from  blast  furnace 
casthouses.  We  reviewed  the  test  data 
and  the  design  features  of  these 
baghouses  (such  as  air-to-cloth  ratio), 
and  we  concluded  that  the  baghouses 
that  had  been  tested  were  among  the 
best-performing  imits.  The  test  results 
ranged  from  0.002  to  0.0072  gr/dscf.  We 
calculated  the  95th  percentile  for  each 
plant.  The  median  of  the  95th 
percentiles  for  the  top-performing  plants 
is  0.005  gr/dscf.  We  rounded  this  value 
to  two  decimal  places  and  chose  0.01  gr/ 
dscf  to  represent  the  MACT  floor  level 
of  control  for  existing  sources. 

The  best-controlled  source  averaged 
0.002  gr/dscf  with  a  95th  percentile  of 
0.0034  gr/dscf.  We  rounded  the  95th 
percentile  to  0.003  gr/dscf  to  represent 
the  MACT  floor  for  new  soiuces. 

4.  PM  Standard  for  BOPF  Primary 
Control  Devices 

Comment.  One  commenter  stated  that 
the  chosen  floor  technologies  do  not 
represent  the  actual  performance  of  the 
relevant  best  soiuces. 

Response.  We  proposed  a  PM  limit  of 
0.019  gr/dscf  for  new  and  existing  open 
hood  BOPF  primary  control  systems 
based  on  the  performance  of  existing 
imits  using  ESP.  We  re-evaluated  the 
emissions  test  data  for  open  hood  BOPF 
using  the  statistical  approach  previously 
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discussed,  in  order  to  confirm  and 
refine  our  emissions  estimates  for  the 
best-performing  imits.  The  available 
data  clearly  indicate  that  ESP  perform 
better  than  venturi  scrubbers  in 
controlling  emissions  from  open  hood 
shops.  We  have  test  data  for  five  ESP 
that  are  similar  in  design,  each  of 
which,  based  on  design  and  operating 
data,  are  among  the  best-performing 
vmits  at  open  hood  shops.  The  data 
include  multiple  tests  at  some  plants, 
and  these  data  indicate  there  is 
variability  in  performance  from  test  to 
test  and  from  run  to  run.  The  plant 
averages  ranged  from  0.007  to  0.019  gr/ 
dscf,  and  individual  tests  (three-run 
averages)  ranged  from  0.004  to  0.019  gr/ 
dscf.  We  calculated  the  95th  percentile 
for  each  plant.  The  median  of  the  95th 
percentiles  for  the  top-performing  plants 
is  0.019  gr/dscf.  We  roimded  this  value 
to  two  decimal  places  and  chose  0.02  gr/ 
dscf  to  represent  the  MACT  floor  for 
existing  units. 

The  best-controlled  open  hood  shop 
averaged  0.0066  gr/dscf  with  a  95th 
percentile  of  0.01  gr/dscf,  which  we 
chose  to  represent  the  MACT  floor  for 
new  soiuces. 

We  proposed  a  limit  of  0.024  gr/dscf 
for  new  and  existing  closed  hood  BOPF 
primary  control  systems  based  on  the 
performance  of  existing  units  using 
ventiui  scrubbers.  All  of  the  closed 
hood  shops  use  ventiui  scrubbers  as  the 
primary  control  device.  The  test  data 
and  design  information  indicated  that 
shops  having  high-energy  ventiui 
scrubbers  with  a  pressure  drop  of  50 
inches  of  water  or  more  are  the  best- 
performing  sources.  We  have  recent  test 
data  for  only  one  closed  hood  shop. 
However,  we  have  data  from  1971  to 
1978  for  high-energy  venturi  scrubbers 
on  closed  hood  shops.  These  data 
include  four  BOPF  shops  that  are 
currently  operating.  The  test  results 
range  from  0.021  to  0.024  gr/dscf.  For 
purposes  of  today's  final  rule,  we  did 
not  include  Kaiser  Steel  because  the 
plant  has  been  closed  for  several  years. 
We  calculated  the  95th  percentile  for 
each  plant.  The  median  of  the  95th 
percentiles  for  the  top-performing  plants 
is  0,027  gr/dscf.  We  rounded  this  vedue 
to  two  decimal  places  and  chose  0.03  gr/ 
dscf  to  represent  the  MACT  floor  for 
existing  sources. 

The  best-controlled  closed  hood  shop 
averaged  0.021  gr/dscf  with  a  95th 
percentile  of  0.027  gr/dscf.  We  rounded 
the  95th  percentile  to  two  decimal 
places  and  chose  0.03  gr/dscf  to 
represent  the  MACT  floor  for  new 
sources. 

Comment.  Six  commenters  said  EPA 
used  test  data  dating  from  1971  through 
1978  to  establish  the  limit  for  closed 


hood  systems.  These  commenters 
believe  the  data  do  not  reflect  current 
configurations  or  actual  performance 
and  cannot  be  used  to  establish  the 
floor.  Many  systems  have  been 
upgraded  to  increase  capture  efficiency 
(including  some  furnaces  used  to 
establish  the  standard).  Because  there 
are  little  or  no  data  for  these  sources,  the 
commenters  recommend  that  EPA  use 
existing  State  implementation  plans 
(SIP)  to  determine  the  floor.  Another 
commenter  agrees,  adding  that  the  test 
data  used  to  support  the  0.024  gr/dscf 
limit  ranged  up  to  0.031  gr/dscf  and 
represent  the  minimum  anticipated 
variation  of  emissions  from  a  MACT 
floor  technology  source.  The  proposed 
limit  is  more  stringent  than  existing  SIP 
and  may  not  be  achievable  by  plants 
using  MACT  floor  controls.  The  analysis 
does  not  consider  the  current  PM  limit 
of  0.03  gr/dscf  for  plants  in  Ohio,  which 
the  conunenter  believes  should  be  the 
limit. 

Response.  The  test  data  for  closed 
hood  shops  are  not  just  from  tests  in 
1971  to  1978— there  is  a  1992  test  for 
Geneva  Steel.  The  commenters  did  not 
provide  any  information  on  the  nature 
of  the  upgrades  or  rationale  as  to  their 
effect  on  emissions.  For  closed  hood 
systems,  testing  is  performed  only 
during  the  oxygen  blow  with  the 
capture  hood  tightly  fitted  to  the 
furnace.  Our  understanding  is  that 
capture  system  upgrades  have  been 
made  primarily  to  improve  the  capture 
of  fugitive  emissions  from  charging  and 
tapping,  which  are  not  included  in  the 
performance  testing  for  closed  hood 
furnaces.  In  addition,  the  operating 
conditions  of  the  scrubbers  during  the 
tests  [e.g.,  pressure  drops  of  50  inches 
of  water  or  more)  are  representative  of 
the  way  these  scrubbers  are  currenUy 
operated.  Data  for  venturi  scrubbers  in 
other  similar  processes  indicate  that 
high-pressure  drop  scrubbers  can 
achieve  control  levels  of  0.03  gr/dscf  or 
less.  We  believe  the  statistical  approach 
that  we  used  to  confirm  and  refine 
emissions  estimates  for  the  floor 
analysis  accounts  for  inherent 
variability  over  time.  We  believe  that 
source  test  data  provide  a  better  picture 
of  actual  performance  than  the  use  of 
State  limits  as  the  commenter  suggests. 
Moreover,  based  on  our  analysis  of  the 
emission  tests,  we  have  identified  as 
MACT  an  emissions  limit  of  0.03  gr/dscf 
which  is  consistent  with  the  emissions 
limits  that  the  commenters  identified  as 
appropriate. 

5.  PM  Standards  for  Ancillary 
Operations  at  BOPF  Shops 

Comment.  According  to  eight 
commenters,  the  three  data  points  for 


hot  metal  transfer  and  desulfurization 
are  not  sufficient  to  define  the  floor, 
accurately  represent  current  operating 
conditions,  or  reflect  a  level  that  is 
consistently  achievable  under  the  most 
adverse  foreseeable  circumstances  over 
time.  If  sufficient  data  are  not  available, 
EPA  should  use  existing  State  limits,  if 
it  can  show  that  the  level  of  control  is 
realistically  achievable  under  the  most 
adverse  anticipated  circumstances  over 
time.  The  commenters  also  question  that 
the  data  used  for  characterizing 
performance  were  collected  using  the 
same  test  procedures  specified  in  the 
proposed  rule  (average  of  three  1-hour 
tests  during  actual  operation  of  the 
processes).  Using  data  from  a  test 
method  other  than  the  required 
compliance  method  to  set  a  standard 
does  not  meet  CAA  requirements. 

Response.  We  proposed  a  PM 
standard  of  0.007  gr/dscf  for  a  control 
device  serving  BOPF  ancillary  processes 
based  on  the  performance  of  existing 
units  using  baghouses.  We  reviewed  the 
emissions  data  and  confirmed  the  tests 
were  conducted  using  EPA  Method  5 
(40  CFR  part  60,  appendix  A).  Every  test 
result  was  presented  as  the  average  of 
three  runs,  which  is  consistent  with  our 
performance  test  requirements.  Several 
test  reports  confirmed  that  sampling 
was  conducted  under  normal  operating 
conditions,  and  none  of  the  reports 
indicated  conditions  were  not  normal. 
The  tests  used  a  sampling  time  of  1  hour 
or  more  to  ensure  an  adequate  sample 
volume  was  collected.  As  explained 
earlier,  in  response  to  another  comment, 
EPA  believes  that  it  is  preferable  to  use 
actual  performance  test  data  to 
determine  the  MACT  floor  when  there 
are  adequate  such  data  available  to 
reasonably  characterize  the  level  of 
performance  of  the  relevant  sources. 
The  commenters  did  not  provide  us 
with  any  additional  facts  or  data  to 
show  that  any  of  the  data  we  relied 
upon  are  invalid.  For  the  reasons 
described  above,  we  believe  that  these 
data  are  adequate  to  reasonably  estimate 
the  performance  of  the  best  sources  for 
purposes  of  establishing  a  MACT  floor, 
and  these  estimates  more  accurately 
reflect  the  actual  performance  of  the 
best-performing  sources  than  would 
estimates  based  on  State  permit  data. 
Moreover,  the  approach  that  we  used  to 
confirm  and  refine  the  emissions 
estimates  for  the  top-performing  sources 
assures  that  we  have  adequately 
accounted  for  variability  over  time,  and, 
therefore,  addresses  the  concerns  of  the 
commenter. 

We  re-evaluated  the  emissions  test 
data  for  ancillary  operations  based  on 
the  statistical  approach  previously 
discussed,  in  order  to  confirm  and 
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refine  our  earlier  analysis.  At  proposal, 
we  considered  the  combined  data  for 
hot  metal  transfer/ desulfurization  and 
ladle  metallurgy.  However,  we  believe  it 
is  necessary  to  separate  the  two 
operations  because  hot  metal  transfer/ 
desulfurization  is  performed  on  molten 
iron  before  charging  to  the  BOPF.  Ladle 
metallurgy  is  performed  on  molten  steel 
from  the  BOPF.  Consequently,  the  two 
processes  have  different  emission 
characteristics  which  suggests  each 
should  have  a  separate  MACT  floor 
determination. 

We  have  test  data  from  three  source 
tests  of  desulfurization  and  hot  metal 
transfer.  The  control  device  used  in 
these  source  tests,  and  the  only  type  of 
control  used  for  these  processes,  is  a 
baghouse.  We  reviewed  the  test  data  and 
the  design  featiu^s  of  these  baghouses 
(such  as  air-to-cloth  ratio),  and  we 
concluded  that  the  baghouses  that  had 
been  tested  were  among  the  best- 
performing  units.  The  three  tests  ranged 
from  0.0016  to  0.012  gr/dscf.  We 
calculated  the  95th  percentile  for  each 
plant.  The  median  of  the  95th 
percentiles  for  the  top-performing  plants 
is  0.006  gr/dscf.  We  rounded  this  value 
to  two  decimal  places  and  chose  0.01  gr/ 
dscf  to  represent  the  MACT  floor  for 
existing  imits. 

The  best-controlled  source  averaged 
0.0016  gr/dscf  Mdth  a  95th  percentile  of 
0.003  gr/dscf,  which  we  chose  to 
represent  the  MACT  floor  for  new 
sources. 

We  have  test  results  for  six  source 
tests  of  typical  ladle  metalliu^ 
operations.  As  with  desulfurization,  the 
control  device  used  in  these  source 
tests,  and  the  only  t)^e  of  control  used 
for  these  processes,  is  a  baghouse.  We 
reviewed  the  test  data  and  the  design 
featiu^s  of  these  baghouses  (such  as  air- 
to-cloth  ratio),  and  we  concluded  that 
the  baghouses  that  had  been  tested  were 
among  the  best-performing  units.  The 
five  best-performing  units  ranged  from 
0.0021  to  0.0047  gr/dscf.  We  calculated 
the  95th  percentile  for  each  plant.  The 
median  of  the  95th  percentiles  for  the 
top-performing  plants  is  0.006  gr/dscf. 
We  rounded  this  value  to  two  decimal 
places  and  chose  0.01  gr/dscf  to 
represent  the  MACT  floor  for  existing 
luiits. 

The  best-controlled  source  with 
t3rpical  ladle  metallurgy  operations 
(lance  injection,  electromagnetic 
stirring,  and  alloy  addition),  averaged 
0.0021  gr/dscf  with  a  95th  percentile  of 
0.004  gr/dscf,  which  we  chose  to 
represent  the  MACT  floor  for  ladle 
metallurgy  for  new  sources. 


6.  Opacity  Standard  for  Sinter  Plant 
Discharge  End 

Comment.  According  to  one 
commenter,  EPA  does  not  explain  how 
the  floor  determination  represents  an 
accurate  picture  of  the  relevant  best 
sources'  actual  performance,  or  how  it 
knows  that  the  best  sources  are  not 
doing  better  than  their  permits  require. 

Response.  We  proposed  an  opacity 
limit  of  20  percent  for  the  sinter  plant 
discharge  end  based  on  the  five  sources 
subject  to  the  most  stringent  existing 
State  regulations  or  permit  limits.  One 
plant  has  a  10  percent  opacity  limit,  and 
four  plants  have  a  20  percent  opacity 
limit.  We  chose  the  median  (20  percent) 
to  represent  the  MACT  floor. 

A  total  of  six  of  the  seven  operating 
plants  use  a  capture  and  control  system 
vented  to  a  baghouse  for  the  discharge 
end,  and  engineering  knowledge  of  their 
design  features  and  the  nature  of 
emissions  indicate  that  these  baghouses 
are  the  best  demonstrated  control 
technology  for  the  discharge  end. 
Following  the  end  of  the  conunent 
period,  in  order  to  confirm  the 
appropriateness  of  the  proposed  opacity 
limit,  we  surveyed  the  industry  to 
obtain  additional  opacity  data  for  the 
discharge  end.  The  only  substantive 
data  we  obtained  was  from  Ispat-Inland, 
which  submitted  the  results  of  1,745 
hours  of  observations  by  EPA  Method  9 
(40  CFR  part  60,  appendix  A)  conducted 
over  4  years  (1997  to  2000).  Ispat-Inland 
is  among  the  better-performing  plants 
because  it  controls  the  discharge  end, 
crusher,  and  hot  screen  by  capturing 
emissions  using  local  hooding  and 
ventilation  and  venting  them  to  a 
baghouse  for  collection.  Consequently, 
we  believe  that  the  control  system  at 
Ispat-Inland  is  representative  of  the 
best-performing  sources. 

At  Ispat-Inland,  approximately  one 
percent  of  the  hourly  opacity 
observations  had  a  6-minute  average 
that  exceeded  20  percent  opacity,  and 
the  plant  met  the  proposed  limit  99 
percent  of  the  time.  Although  many  of 
the  observations  were  below  20  percent 
opacity,  the  limit  accommodates  the 
normal  variability  in  the  process 
operations  and  control  equipment.  The 
data  clearly  show  that  Ispat-Inland  is 
not  consistently  performing 
substantially  better  than  what  their 
permit  requires  and  that  our  proposed 
limit  is  a  reasonable  picture  of  what  the 
best-controlled  sources  can  achieve. 

Comment.  Seven  commenters  contend 
that  EPA  has  not  shown  that  existing 
State  limits  are  consistently  achievable 
imder  the  worst  foreseeable  conditions 
over  time.  The  commenters  claimed  that 
opacity  data  they  submitted  to  EPA 


demonstrates  that  the  limits  are  not 
consistently  achievable  by  well- 
operated  and  maintained  sinter  plants. 
The  EPA  must  reevaluate  the 
achievability  of  the  proposed  opacity 
standard. 

Response.  None  of  the  commenters 
provided  evidence  that  facilities  subject 
to  the  identified  State  limits  have  been 
unable  to  meet  those  limits  (e.g.,  in  the 
form  of  reported  violations).  Moreover, 
as  discussed  in  the  previous  response, 
approximately  99  percent  of  the  hourly 
opacity  observations  at  Ispat-Inland 
never  had  a  6-minute  average  iii,excess 
of  20  percent  opacity.  Performance 
improved  to  99.9  percent  compliance 
for  more  recent,  1998  to  2000, 
observations.  As  stated  previously,  these 
data  show  that  the  opacity  limit  based 
on  existing  State  limits  is  achievable 
because  it  has  been  achieved  on  a 
continuing  basis.  Ova  analysis 
considered  all  of  the  data  that  we  could 
obtain,  and  the  only  data  available  was 
that  for  Ispat-Inland  which  we 
discussed  in  detail. 

7.  Opacity  Standard  for  Blast  Furnace 
Casthouse 

Comment.  One  commenter  states  that 
we  failed  to  explain  how  the  floor  we 
selected  reflects  the  best-performing  12 
percent  of  the  blast  furnace  casthouses. 
The  commenter  further  states  that  we 
failed  to  pursue  and  collect  from  the 
affected  sources  or  State  and  local 
agencies  available  opacity  data,  and  we 
undermined  the  floor-setting  process  of 
theCAA. 

Response.  For  blast  furnace 
casthouses,  we  established  the  MACT 
floor  as  a  20  percent  opacity  limit  based 
on  the  five  sources  subject  to  the  most 
stringent  existing  State  regulations  or 
permit  limits.  Two  casthouses  are 
subject  to  a  15  percent  opacity  limit, 
and  the  next  most  stringent  limit  is  20 
percent,  which  is  applied  to  22  of  the  37 
blast  furnace  casthouses. 

Following  the  end  of  the  comment 
period,  in  order  to  confirm  the 
appropriateness  of  the  proposed  opacity 
limit,  we  obtained  additional  opacity 
data  for  operating  blast  furnace 
casthouses  to  supplement  the  limited 
data  we  had  available  at  proposal.  We 
now  have  opacity  data  for  25  of  the  37 
existing  blast  furnace  casthouses,  and 
the  data  range  in  coverage  from  a  1 -horn- 
test  to  several  years  of  observations. 
(Although  there  were  39  blast  furnace 
casthouses  at  proposal,  two  have 
subsequently  shut  down.)  We  closely 
examined  the  data  that  covered  a 
reasonably  long  period  of  time  (e.g.,  at 
least  1  year  to  captxire  seasonal 
variations);  which  included  12  of  the  25 
casthouses  for  which  we  had  data.  We 


believe  it  is  important  to  account  for 
seasonal  variations  and  examine  data 
covering  1  year  or  more  to  account  for 
variability  due  to  differences  in 
ventilation  rates,  weather  conditions, 
and  changes  in  the  process  over  time. 
We  found  that  the  casthouses  with  the 
lowest  opacities  were  those  with 
secondary  capture  and  control  systems. 
For  some  casthouses,  most  of  the  6- 
minute  averages  were  routinely  below 
the  proposed  20  percent  limit  with 
occasional  readings  that  approached  or 
exceeded  20  percent.  The  blast  furnace 
casthouses  at  U.S.  Steel  (Gary)  achieved 
the  20  percent  opacity  limit  99  to  100 
percent  of  the  time.  One  blast  furnace 
casthouse  had  a  maximum  6-minute 
average  of  21  percent  opacity,  and 
another  casthouse  had  a  maximum  of  20 
percent  opacity.  At  Ispat-Inland,  the 
casthouses  achieved  20  percent  opacity 
98  to  99.6  percent  of  the  time.  At  LTV 
Steel,  the  casthouses  achieved  20 
percent  opacity  99.5  to  99.8  percent  of 
the  time.  These  blast  furnaces  were 
achieving  the  20  percent  limit,  but  they 
were  not  demonstrably  able  to 
consistently  achieve  a  level  of 
performance  more  stringent  than  this 
limit.  Consequently,  the  opacity  data 
confirm  that  the  20  percent  opacity  limit 
based  on  the  median  value  of  the 
sources  with  the  five  most  stringent 
emission  limits  is  an  accurate  reflection 
of  the  MACT  floor. 

Comment.  Eight  commenters  contend 
that  the  limits  are  not  consistently 
achievable  under  the  worst  foreseeable 
conditions  over  time  even  by  the 
casthouses  used  to  establish  the  MACT 
floor.  In  support,  the  commenters 
claimed  they  had  provided  opacity  data 
showing  that  the  limits  have  not  been 
consistently  achieved  by  well-operated 
and  maintained  casthouses. 
Achievability  of  the  opacity  limit  for 
blast  furnace  casthouses  is  of  particular 
concern  because  the  process  is  subject 
to  infrequefat  but  significant  swings  in 
emission  rates.  The  commenters 
recommend  that  EPA  collect  and 
analyze  all  available  opacity  data  from 
States,  Regions,  and  industry  and 
determine  the  standard  based  on 
achievability.  They  recommend  using  a 
statistically-derived  limit  based  on  a 
high  confidence  level  (the  99.97th 
percentile)  to  avoid  an  unachievable 
standard  that  would  result  in  many 
violations. 

Response.  Following  proposal,  in 
order  to  confirm  the  appropriateness  of 
the  proposed  opacity  limit,  we  collected 
additional  opacity  data  and  identified 
the  best-performing  soiut;es  in  terms  of 
low  opacity.  Our  analysis  considered  all 
of  the  opacity  data  submitted  by  the 
commenters  and  data  obtained  from 


other  sources.  For  the  five  best- 
performing  blast  furnace  casthouses 
(i.e.,  lowest  opacities)  with  observations 
over  at  least  1  year,  a  20  percent  opacity 
limit  was  achieved  for  99  to  99.8 
percent  of  the  time.  We  believe  the  data 
clearly  show  that  an  opacity  Limit  of  20 
percent  represents  what  has  been 
achieved  by  the  best-performing  sources 
and  that  it  can  be  achieved  on  a 
continuing  basis. 

8.  Opacity  Standards  for  BOPF  Shops 

Comment.  Eight  commenters  contend 
that  the  limits  are  not  consistently 
achievable  under  the  worst  foreseeable 
conditions  over  time.  They  claim  that 
opacity  data  submitted  to  EPA  by  the 
industry  demonstrate  that  the  limits  are 
not  consistently  achieved  by  well- 
operated  and  maintained  BOPF  shops, 
and  as  a  result,  EPA  must  reevaluate  the 
achievability  of  the  proposed  opacity 
standards. 

Response.  Following  proposal,  in 
order  to  confirm  the  appropriateness  of 
the  proposed  20  percent  opacity  limit, 
we  obtained  additional  opacity  data  for 
operating  BOPF  shops  to  supplement 
the  limited  data  we  had  available  at 
proposal.  We  now  have  opacity  data  for 

19  of  the  23  existing  BOPF  shops 
ranging  in  coverage  from  a  single  2-hour 
test  to  multiple  tests  covering  several 
years  of  observations!  Our  analysis 
considered  all  of  the  opacity  data 
submitted  by  the  commenters  and  data 
obtained  from  other  sources.  We 
examined  the  data  and  foimd  that  the 
best-controlled  BOPF  shops  were  those 
with  secondary  capture  and  control 
systems.  In  contrast,  several  BOPF 
shops  without  secondary  controls 
experienced  frequent  exceedances  of  the 

20  percent  opacity  limit.  A  total  of  eight 
BOPF  shops  have  capture  systems  for 
secondary  emissions  that  are  vented  to 
baghouses.  We  re-evaluated  the  data  to 
determine  the  appropriateness  and 
achievability  of  the  proposed  20  percent 
opacity  Umit.  We  focused  on  BOPF 
shops  for  which  we  had  a  reasonable 
amoimt  of  long-term  data.  Specifically, 
we  examined  opacity  data  only  from 
shops  for  which  we  had  12  months  or 
more  of  observations  (i.e.,  all  seasons  of 
the  year),  which  included  observations 
for  11  of  the  23  existing  shops.  The  five 
best-performing  shops  achieved  the 
limit  99.5  to  99.98  percent  of  the  time. 
These  data  clearly  indicate  that  the  best- 
performing  units  in  the  category  achieve 
the  proposed  opacity  limit  (but  do  not 
achieve  a  more  stringent  level  of 
control),  and,  therefore,  that  the  State 
limits  are  a  good  proxy  for  actual  best 
performance.  Thus,  we  are  confident 
that  the  proposed  opacity  limit  of  20 
percent  is  achievable  and  that  it 


provides  an  accurate  picture  of  the 
actual  performance  achieved  by  the 
best-performing  sources. 

Out  analysis  of  the  opacity  data  for 
BOPF  shops  indicated  that  opacity 
observations  are  routinely  made  over 
several  consecutive  steel  production 
cycles.  In  the  proposal,  we  had  included 
a  provision  that  the  opacity  observations 
during  the  performance  test  did  not 
have  to  be  consecutive.  In  today's  final 
rule,  we  have  removed  the  provision 
which  allowed  non-consecutive 
observations.  This  is  consistent  with  the 
opacity  data  used  to  support  the  opacity 
limit  and  with  the  procedures  routinely 
used  to  make  opacity  observations  for 
BOPF. 

9.  Sinter  Cooler  Stack 

Comment.  Six  commenters  note  that 
one  of  the  plants  used  to  calcrilate  the 
MACT  floor  is  permanently  shut  down. 
Consequently,  the  floor  analysis  does 
not  reflect  the  SIP  requirements  for 
actual  operating  soiut:es.  In  addition, 
EPA  has  not  shown  that  the  proposed 
standard  is  achievable  by  the  best- 
performing  sources  imder  the 
foreseeable  range  of  operating 
conditions. 

Response.  Our  investigation  into  this 
conmient  indicates  that  all  five  of  the 
sinter  plants  listed  in  Table  B-1 1  of  the 
BID  are  operating  (Ispat-Inland  at  East 
Chicago,  IN;  WCI  Steel  at  Yoimgstown, 
OH;  Bethlehem  Steel  at  Sparrows  Point, 
MD;  U.S.  Steel  at  Gary,  IN;  and  AK  Steel 
at  Middletown,  OH).  Because  we  had 
only  limited  test  data,  we  based  the 
MACT  floor  on  the  average  of  the  top 
five  sources  subject  to  the  most  stringent 
existing  State  regulations  or  permit 
limits.  One  plant  has  a  Unit  of  0.01  gr/ 
dscf  (for  one-half  of  its  cooler),  three  of 
the  five  best-performing  plants  are 
subject  to  a  limit  of  0.03  gr/dscf,  and 
one  plant  has  a  Ib/hr  limit  that  is 
equivalent  to  about  0.05  gr/dscf.  The 
average  and  median  Limit  applied  to  the 
top  five  plants  is  0.03  gr/dscf.  Although 
our  data  are  limited,  they  show  that  the 
proposed  emission  limit  is  achievable 
and  has  been  achieved  based  on  the 
available  test  results.  Nationwide, 
baghouses  are  used  at  three  plants,  a 
cyclone  at  one  plant,  and  three  plants 
are  uncontrolled.  Consequently,  the 
best-performing  plants  and  the  median 
of  the  top  five  would  be  a  plant  with  a 
baghouse.  A  test  at  WCI  Steel,  which 
controls  these  emissions  with  a 
baghouse,  ranged  from  0.005  to  0.02  gr/ 
dscf  and  averaged  0.009  gi/dscf.  The 
results  for  WCI  show  significant 
variability  in  the  nm-to-run  results, 
which  range  up  to  0.02  gr/dscf.  The  test 
results  indicate  that  the  better- 
controlled  plants  can  achieve  the  limit 
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of  0.03  gr/dscf;  however,  considering 
the  high  variability  from  run  to  run,  the 
plant  is  not  substantially  overachieving 
the  limit. 

No  commenters  provided  any 
evidence  that  the  existing  State  limits 
were  not  being  achieved  on  a  continuing 
basis  (e.g.,  in  the  form  of  violation 
reports),  and  we  have  no  evidence  that 
any  facility  has  been  in- violation  of  the 
existing  State  limits.  ConsequenUy,  we 
believe  the  floor  based  on  State  limits 
represents  a  reasonably  accurate  pictxu^ 
of  what  the  best-performing  sources 
have  and  continue  to  achieve.  For  new 
sources,  we  chose  a  limit  of  0.01  gr/dscf 
based  on  the  most  stringent  State  limit. 
The  average  test  results  for  WCI  Steel 
(0.009  gr/dscf)  show  that  this  limit  is 
achievable  by  a  properly-designed  and 
operated  baghouse. 

10.  PM  Standard  for  Sinter  Discharge 
End  Control  Device 

Comment.  According  to  one 
commenter,  EPA  claims  it  has  PM  test 
data  from  six  plants,  but  asserts  in  the 
preamble  that  it  has  credible  test  data 
for  only  one  plant  and  never  explains 
why  data  for  only  one  plant  is  credible. 
The  EPA  does  not  explain  how  this 
represents  an  accurate  picture  of  the 
relevant  best  sources'  actual 
performance,  or  how  it  knows  that  the 
best  soiuces  are  not  doing  better  than 
their  permits  require. 

Response.  The  reference  to  test  data  in 
the  BID  is  correct;  however,  use  of  the 
term  "test  data"  in  the  BID  was  not 
correct.  We  had  estimates  of  PM 
emissions  from  the  discharge  end  from 
several  plants  based  on  emission  factors 
that  they  supplied  in  a  survey 
questionnaire.  However,  these  estimates 
were  not  supported  by  the  use  of 
reference  methods  for  sampling  and 
analysis  or  substantiated  by  emission 
test  reports.  For  units  in  this  category, 
it  is  not  feasible  to  use  estimates  based 
on  typical  emission  factors  to  identify 
the  level  of  control  that  a  plant  routinely 
achieves.  Therefore,  this  information  is 
of  no  practical  value  for  purposes  of 
identifying  the  best-performing  sinter 
discharge  ends.  We  found  the  only  test 
data  we  could  validate  for  the  discharge 
end  was  for  the  EPA  test  conducted  at 
WCI  Steel.  The  results  of  this  test 
support  our  conclusion  that  the  existing 
State  limits  reasonably  approximate 
actual  emissions  and  performance. 
However,  we  have  no  indication  or 
expectation  that  the  best-performing 
plants  are  achieving  a  level  of  control 
more  stringent  than  the  proposed 
emission  limit.  Consequently,  we  based 
the  floor  on  the  most  stringent  State 
limits. 


Comment.  Seven  commenters  state 
that  three  of  the  nine  sinter  plants  in  the 
existing  population  are  now  shut  down, 
including  one  of  the  five  plants  used  to 
calculate  the  floor  for  the  discharge  end. 
The  commenters  assert  that  EPA  must 
recalculate  the  floor  to  reflect  only 
operating  sources.  Also,  EPA  must  show 
that  the  standard  is  consistently 
achievable  by  the  best-performing 
sources  under  the  foreseeable  range  of 
operating  conditions. 

Response.  We  agree  that  one  of  the 
five  best-performing  plants  (Wheeling- 
Pittsbiu-gh  Steel)  used  to  determine  the 
floor  was  shut  down  at  the  time  of  the 
floor  analysis.  We  elected  to  re-calculate 
the  floor  and  exclude  this  plant.  We 
determined  that  the  floor  based  on  the 
average  of  the  five  best-performing 
sources  remains  the  same  (0.02  gr/dscf). 
One  plant  is  subject  to  a  limit  of  0.01  gr/ 
dscf.  two  plants  are  subject  to  a  limit  of 
0.02  gr/dscf,  one  is  subject  to  0.03  gr/ 
dscf,  and  the  fifth  plant  has  a  mass  rate 
limit  that  is  equivalent  to  about  0.04  gr/ 
dscf.  The  average  and  median  value 
associated  with  the  top  five  limits  is 
0.02  gr/dscf.  We  have  detailed  design 
information  for  the  baghouses  applied  to 
the  discharge  end,  and  oiu  engineering 
analysis  of  the  design  information, 
coupled  with  test  data  for  baghouses  in 
similar  applications,  indicates  that  these 
controls  can  achieve  0.02  gr/dscf  under 
the  foreseeable  range  of  operating 
conditions.  Although  we  have  test  data 
for  only  one  baghouse,  the  test  averaged 
0.006  gr/dscf  and  further  supports  the 
achievability  of  the  MACT  floor.  We 
based  the  MACT  floor  for  new  sources 
on  the  most  stringent  State  limit  of  0.01 
gr/dscf.  Again,  the  available  test  data 
indicate  that  this  limit  can  be  achieved 
by  a  properly-designed  and  operated 
baghouse. 

11.  PM  Standard  for  BOPF  Fugitive 
Emissions 

Comment.  One  conunenter  stated  that 
EPA  does  not  explain  how  the  floor 
determination  represents  an  accurate 
pictiu-e  of  the  relevant  best  sources' 
actual  performance,  or  how  it  knows 
that  the  best  soiuces  are  not  doing  better 
than  their  permits  require. 

Response.  We  have  test  data  for  only 
one  baghouse  applied  to  BOPF  fugitive 
emissions,  and  because  of  the  nature  of 
the  test,  the  results  are  not  useful  for 
determining  the  MACT  floor.  During  the 
test,  sampling  was  performed 
continuously  over  a  3-hour  period,  even 
when  the  furnace  was  not  operating  and 
when  fugitive  emissions  were  not 
occurring.  Consequently,  the  reported 
concentrations  for  the  baghouse  outlet 
are  unrepresentative  of  the 
concentrations  that  would  be  measured 


when  fugitive  emissions  from  charging 
and  tapping  are  occurring.  Because  of 
the  lack  of  data,  we  based  the  floor  on 
existing  State  limits  and  have  made  no 
changes  to  the  proposed  emission 
limits.  We  chose  0.01  gr/dscf  as  the  floor 
from  the  median  of  the  five  sources  with 
the  most  stringent  limits  (one  at  0.0052, 
one  at  0.006,  two  at  0.01,  and  one  at 
0.012  gr/dscf).  One  imit  is  subject  to  the 
most  stringent  State  limit  of  0.0052  gr/ 
dscf,  and  we  selected  this  limit  as  the 
MACT  floor  for  new  sources.  These 
limits  are  achieved  by  using  a  capture 
system  vented  to  a  baghouse,  and  these 
levels  are  consistent  with  the 
performance  of  well-designed  and 
operated  baghouses.  We  have  no 
evidence  that  plants  are  violating  their 
current  limits,  and  we  have  no 
indication  they  are  achieving  a  level  of 
control  more  stringent  than  the 
identified  State  limits.  This  observation 
is  consistent  with  an  EPA  design 
manual  for  baghouses  which  states  that 
typical  outlet  concentrations  for  all 
applications  range  from  0.001  to  0.01  gr/ 
dscf  (depending  primeirily  on  the  design 
parameters). 

B.  What  Surrogates  Did  We  Use  for 
HAP? 


l.PM  for  Metal  HAP 

Comment.  One  commenter  contends 
that  PM  is  not  a  valid  siurogate  for  HAP 
metal  compounds  and  that  specific 
limits  for  individual  metals  should  be 
established.  In  support,  the  commenter 
points  to  other  rules  where  EPA  has 
recognized  that  PM  is  not  a  valid 
siuTogate  for  niercury,  lead,  and 
cadmiiun  because  of  their  volatility  and 
that  these  emissions  cannot  necessarily 
be  controlled  merely  by  controlling  PM 
emissions.  Consequently,  EPA  cannot 
claim  PM  is  a  valid  surrogate  for  metal 
HAP  in  the  final  rule  or  that  setting 
standards  for  individual  met^s  would 
".  .  .  achieve  little,  if  any,  HAP 
emission  reduction  beyond  what  would 
be  achieved  using  the  surrogate 
pollutant  approach  based  on  total  PM." 
Because  EPA  has  already  recognized 
that  PM  is  not  an  adequate  siurogate  for 
mercury,  lead,  and  cadmium,  EPA  must 
set  individual  emission  standards  for 
such  HAP. 

Response.  We  disagree  with  the 
commenter  and  believe  that  PM  is  a 
valid  surrogate  for  the  HAP  metal 
compounds  emitted  from  integrated  iron 
and  steel  sources.  The  rationale  in  the 
preamble  for  the  hazardous  waste 
combustors  (HWC)  rule  is  unique  to  that 
sovuce  category  and  does  not  apply  to 
the  metal  HAP  emissions  and  controls 
in  the  integrated  iron  and  steel  industry. 


The  preamble  for  the  final  HWC  rule 
makes  this  point  clearly: 

.  .  .  However,  for  sources  not  burning 
hazardous  waste  and  without  a  significant 
potential  for  extreme  variability  in  metals 
feed  rates,  PM  is  an  adequate  surrogate  for 
metal  HAP  (e.g.,  for  nonhazardous  waste 
burning  cement  kilns). • 

Hazardous  waste  combustors  are 
unique  and  different  from  integrated 
iron  and  steel  soxnces  in  several 
respects: 

•  They  have  significant  levels  of 
volatile  and  semi-volatile  HAP  metal 
compounds  in  the  waste-derived  fuels 
being  burned, 

•  The  feed  rate  of  these  metals  can  be 
highly  variable,  and 

•  The  high  temperatiu^s  in  the 
combustion  process  can  volatilize  semi- 
volatile  metals  and  form  fine  PM,  which 
can  be  harder  to  control.  In  contrast,  the 
raw  materials  used  in  iron  and  steel 
processes  have  relatively  low  levels  of 
metal  HAP,  the  level  of  metal  HAP  does 
not  vary  significantly  as  do  the  HAP 
metals  in  waste  materials  fed  to  HWC, 
and  test  data  indicate  that  PM  control 
devices  effectively  control  the  HAP 
metals  from  iron  and  steel  processes. 

A  key  parameter  for  the  control  of 
both  semi-volatile  and  non-volatile 
metal  compoimds  is  the  operating 
temperature  of  the  air  pollution  control 
device  that  is  applied.  At  temperatures 
of  200  to  400°F,  the  range  typical  of 
control  devices  applied  to  emissions 
from  integrated  iron  and  steel  processes, 
any  semi-volatile  and  non-volatile  HAP 
metal  compoimds  present  would  exist 
in  the  form  of  fine  PM,  and,  therefore, 
will  be  controlled  in  direct  relationship 
toPM. 

Mercury  is  an  exception  because  of  its 
high  volatility.  However,  we  have  no 
data  that  show  any  significant  emissions 
of  mercury  frt>m  integrated  iron  and 
steel  plants,  and  there  is  no  reason  to 
suspect  its  presence  in  any  appreciable 
quantities  in  emissions  from  ironmaking 
and  steehnaking.  In  the  two  sinter  plant 
tests  we  conducted,  we  sampled  and 
analyzed  for  mercury.  The  results 
showed  only  trace  levels  of  mercury  (7 
X  10''  to  2  X  10-6  gr/dscf).  Thus,  we 
believe  that  mercury  emissions  from 
integrated  iron  and  steel  sources  are 
negligible  and  that  the  performance  of 
these  units  with  respect  to  any  trace 
levels  of  mercury  can  not  be  measurably 
improved.  Moreover,  no  iron  and  steel 
plants  operate  an  emissions  control 
system  that  would  further  reduce  these 
trace  amounts  of  mercury  emissions,  or 
otherwise  take  any  steps  that  would 
reduce  such  emissions.  Because  no 


'  See  Footnote  40  in  preamble  to  the  final  HWC 
rule  (64  FR  52S46.  September  30, 1999). 


units  currently  reduce  mercury 
emissions  from  the  integrated  iron  and 
steel  industry,  the  MACT  floor  for 
mercury  (for  both  new  and  existing 
sources)  would  be  no  reduction  in 
emissions.  Because  the  mercury 
concentrations  are  already  so  low,  no 
technically  feasible  control  technologies 
can  be  identified  that  could  reduce 
these  trace  levels  of  mercury  emissions. 
Therefore,  no  mercury  emissions 
standards  are  proposed  for  integrated 
iron  and  steel  sources. 

2.  Oil  Content  for  Organic  HAP 

Comment.  Two  commenters  urged  us 
to  establish  emission  standards  for 
specific  organic  HAP,  including  dioxin, 
in  lieu  of  the  oil  content  limit.  One 
commenter  contends  that  the  proposed 
rule  should  contain  emission  limits  for 
the  many  organic  HAP  emitted  from 
iron  and  steel  plants,  including  dioxin, 
polycyclic  organic  matter,  benzene,  and 
toluene.  The  proposed  operating 
requirement  for  sinter  plants  is  not  an 
emission  standard  and  does  not  satisfy 
CAA  requirements.  Furthermore, 
regulations  pursuant  to  section  112  of 
the  CAA  must  include  emission 
standards  for  each  HAP  emitted  from  an 
affected  source  cat^ory.  The 
commenter  adds  that  EPA  provided  no 
data  in  support  of  the  proposed 
approach  for  controlling  dioxin 
emissions.  This  commenter  believes  the 
proposed  rule  effectively  ignores 
organic  HAP  in  contradiction  of  CAA 
requirements  because  vapor  phase 
organics  are  not  removed  by  the  fabric 
filters  or  wet  scrubbers. 

Several  coimnenters  contend  that  EPA 
has  not  met  its  requirements  to  show  a 
correlation  between  the  surrogate  to  be 
controlled  and  the  object  of  control. 
Two  commenters  state  that  EPA  has  not 
provided  sufficient  data  to  demonstrate 
a  correlation.  Eight  other  commenters 
do  not  believe  that  there  is  a  correlation 
to  dioxin  emissions  or  that  control  of 
the  oil  and  grease  would  reduce  HAP 
organic  emissions.  In  support,  they 
claim  data  from  one  plant  (Bethlehem 
Steel,  Sparrows  Point)  show  no  VOC 
increase  in  vtrindbox  emissions  as  oil 
content  increases. 

Response.  The  only  available  data 
regarding  organic  HAP  emissions  from 
these  units  are  from  two  tests  we 
conducted.  These  tests  are  insufficient 
to  generate  a  meaningful 
chciracterization  of  emission  control 
levels  that  can  be  achieved  under 
varying  process  conditions  over  time, 
and  there  is  no  way  to  use  this 
emissions  test  data  to  identify  the  best- 
performing  plants.  Moreover,  the  add-on 
emission  controls  used  by  units  in  the 
category  (baghouses  and  venturi 


scrubbers)  do  not  control  vapor  phase 
organic  compounds.  As  a  result,  we 
believe  that  the  best  way  to  assess 
current  levels  of  VOC  emission  control, 
and  to  limit  such  emissions  is  to  rely 
upon  existing  methods  of  pollution 
prevention.  Accordingly,  we  have 
established  limits  on  the  amount  of 
organic  HAP  precursor  material 
(specifically  oil  and  grease)  that  may  be 
in  the  sinter  feed,  in  order  to  control 
emissions  of  organic  compounds. 
Additionally,  section  112(d)(2)  of  the 
CAA  specifically  allows  EPA  to 
establish  MACT  standards  based  on 
emission  controls  that  rely  on  pollution 
prevention  techniques. 

We  have  added  information  to  the 
docket  from  a  European  study  that 
shows  dioxin  emissions  are  related  to 
oil  content-emissions  increase  as  the  oil 
content  increases.  We  have  also  added 
information  from  two  U.S.  sinter  plants 
that  show  VOC  emissions  increase  as  oil 
content  increases,  and  the  VOC  contains 
volatile  HAP  such  as  benzene.  In  fact, 
plants  in  Indiana  control  VOC  emissions 
by  limiting  the  amount  of  oil  in  the 
sinter  feed.  Because  the  two  are  related, 
Indiana  allows  monitoring  oil  content  as 
an  alternative  to  VOC  monitoring.  In  the 
past,  sinter  plants  with  baghouses  have 
voluntarily  limited  oil  content  because 
the  organic  compounds  that  were 
emitted  tend  to  condense  and  blind  the 
bags  as  well  as  pose  a  fire  hazard.  We 
believe  these  studies  conclusively  show 
that  oil  content  correlates  with  organic 
emissions. 

An  emission  limit  for  individual 
organic  compoimds  is  not  practical 
because  the  emission  controls  that  are 
used  do  not  effectively  control  all 
organic  HAP.  Conventional  control 
systems  used  for  organics,  such  as 
incineration  or  carbon  adsorption, 
would  not  be  practicable  because  they 
are  ineffective  at  the  very  low 
concentration  (parts  per  million  levels) 
in  the  windbox  exhaust  stream.  On  the 
other  hand,  a  limit  on  oil  content 
effectively  limits  emissions  of  organic 
HAP,  and  control  of  oil  content  is  a 
proven  emission  control  measure. 
Consequently,  in  this  instance,  we 
believe  that  a  limit  on  oil  content  is  the 
only  feasible  way  to  ensure  that  all 
plants  achieve  the  MACT  level  of 
control  for  organic  HAP  hova  the  sinter 
plant  windbox  exhaust. 

C.  Is  a  Risk  Analysis  Warranted? 

Comment.  Seven  commenters  urge 
EPA  to  perform  a  risk  assessment  under 
section  112(d)(4)  of  the  CAA  for 
manganese  to  determine  if  HAP  controls 
are  necessary.  Manganese  is  a  health 
threshold  pollutant,  and  there  is  little 
likelihood  of  chronic  or  widespread 
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exposure  at  concentrations  above  the 
threshold  at  iron  and  steel  plants.  The 
EPA  conducted  this  analysis  for  the 
pulp  and  paper  standards  and  decided 
not  to  regulate  hydrogen  chloride 
emissions.  According  to  the 
conunenters,  risk-based  standards  under 
section  112(d)(4)  would  result  in  no 
standards,  or  less  stringent  and  more 
cost  effective  standards. 

Response.  Section  112(d)(4)  of  the 
CAA  provides  EPA  with  authority,  at  its 
discretion,  to  develop  risk-based 
standards  for  HAP  ".  .  .for  which  a 
health  threshold  has  been  established," 
provided  that  the  standard  achieves  an 
"ample  margin  of  safety."  Section 
112(d)(4)  says: 

(w|ith  respect  to  pollutants  for  which  a 
health  threshold  has  been  established,  the 
Administrator  may  consider  such  threshold 
level,  with  an  ample  margin  of  safety,  when 
establishing  emission  standards  under  this 
subsection. 

As  EPA  has  indicated  in  the  past  (see 
63  FR  18754  and  67  FR  44713),  we 
generally  apply  section  112(d)(4)  of  the 
CAA  only  to  HAP  that  are  not 
carcinogens  because  Congress  clearly 
expected  that  carcinogens  would  be 
non-threshold  pollutants.  The 
legislative  history  fiulher  indicates  that 
if  EPA  invokes  this  provision,  it  must 
assure  that  any  emission  standard 
results  in  ambient  concentrations  less 
than  the  health  threshold,  with  an 
ample  margin  of  safety,  and  that  the 
standards  must  also  be  sufficient  to 
protect  against  adverse  environmental 
effects.  (See  S.  Rep.  No.  228, 101st  Cong, 
at  171.)  The  EPA  is  not  to  consider  cost 
in  establishing  a  standard  pursuant  to 
section  112(d)(4). 

Therefore,  EPA  believes  it  has  the 
discretion  under  section  112(d)(4)  of  the 
CAA  to  develop  risk-based  standards  for 
some  categories  emitting  threshold 
pollutants,  which  may  be  less  stringent 
than  the  corresponding  floor-based 
MACT  standard  would  be.  Where  EPA 
develops  standards  under  this 
provision,  we  seek  to  ensure  that 
emissions  from  every  source  in  the 
category  or  subcategory  are  less  than  the 
threshold  level  to  an  individual  exposed 
at  the  upper  end  of  the  exposure 
distribution.  We  believe  that  assimng 
protection  to  persons  at  the  upper  end 
of  the  exposiue  distribution  is 
consistent  with  the  ample  margin  of 
safety  requirement  in  section  112(d)(4). 
(See  63  FR  18754  at  18768.) 

However,  the  EPA  emphasizes  that 
use  of  section  1 1 2(d)(4)  of  the  CAA 
authority  is  wholly  discretionary.  As  the 
legislative  history  described  above 
indicates,  cases  may  arise  in  which 
other  considerations  dictate  that  the 


Agency  should  not  invoke  this  authority 
to  establish  less  stringent  standards, 
despite  the  existence  of  a  health  effects 
threshold  that  is  not  jeopardized.  For 
instance,  EPA  does  not  anticipate  that  it 
would  set  less  stringent  standards  where 
evidence  indicates  a  threat  of  significant 
or  widespread  environmental  effects, 
although  it  may  be  shown  that 
emissions  from  a  particular  source 
category  do  not  approach  or  exceed  a 
level  requisite  to  protect  public  health 
with  an  ample  margin  of  safety.  The 
EPA  may  also  elect  not  to  set  less 
stringent  standards  where  the  estimated 
health  threshold  for  a  contaminant  is 
subject  to  large  uncertainty.  Thus,  in 
considering  appropriate  uses  of  its 
discretionary  authority  under  section 
112(d)(4),  EPA  considers  other  factors  in 
addition  to  health  thresholds,  including 
uncertainty  and  potential  adverse 
environmental  effects,  as  that  phrase  is 
defined  in  section  112(a)(7)  of  the  CAA. 

For  several  reasons,  in  this  case,  we 
have  decided  not  to  exercise  our 
discretion  to  consider  existing  threshold 
levels  for  manganese  in  setting  the 
emission  standards  for  metal  HAP 
compounds  from  integrated  iron  and 
steel  facilities.  This  decision  is 
appropriate  because  we  have 
insufficient  data  about  the  nature  and 
degree  of  public  exposures  to  these 
emissions,  including  background 
exposure  levels  and  other  relevant 
factors,  to  meaningfully  consider 
whether  maximum  exposures  to 
manganese  emissions  from  integrated 
iron  and  steel  facilities  would  remain 
below  the  relevant  threshold.  In  fact,  it 
is  clear  that  facilities  in  this  source 
category  emit  significant  quantities  of 
manganese,  totaling  about  250  tpy. 
Because  the  conunenters  did  not 
provide  us  with  any  of  the  detailed  site- 
specific  information  that  we  would  need 
to  perform  an  adequate  assessment  of 
emissions  and  exposiues,  we  have 
concluded  that  it  would  be 
inappropriate  to  consider  the  threshold 
natiu-e  of  manganese  in  establishing 
MACT  standards  for  the  integrated  iron 
and  steel  source  category.  Additionally, 
the  conunenters  have  supplied  no 
information  about  the  environmental 
impact  of  metal  emissions  from 
integrated  iron  and  steel  plants,  and  we 
have  no  data  upon  which  we  can  rely 
for  such  an  enviroiunental  assessment. 

Moreover,  even  if  we  had  access  to 
more  detailed  data  regarding  emissions, 
exposures,  and  environmental  impact,  it 
is  not  clear  whether  consideration  of  the 
manganese  health  threshold  would  have 
any  practical  effect  on  the  MACT 
standards  established  in  today's  final 
rule.  In  particular,  emissions  from 
integrated  iron  and  steel  plants  include 


metal  HAP  besides  manganese  that  are 
not  threshold  pollutants  (including  lead, 
nickel,  and  chromiiun  compounds),  and 
these  pollutants  are  controlled  using  the 
same  control  technologies  that  reduce 
emissions  of  manganese.  As  with 
manganese,  we  have  no  data  regarding 
maximum  exposures  or  environmental 
impacts  frnm  such  emissions  at 
integrated  iron  and  steel  facilities,  and 
we  have  no  data  specifically 
characterizing  these  metal  emissions. 
These  plants  emit  about  360  tpy  of  HAP 
metal  compounds — including  about  111 
tpy  of  lead,  nickel  and  chromiiun 
compounds.  Certain  lead,  nickel  and 
chromium  compounds  are  listed  as 
carcinogens  and  have  no  applicable 
hiunan  health  threshold.  For  additional 
information,  see  our  guidance  document 
entitled  "Guidance  on  the  Major  Soiure 
Determination  for  Certain  Hazardous 
Air  Pollutants"  available  on  our  Web 
site  at  http://www.epa.gOv//ttn/oarpg/ 
tS/memoranda/agghapmem  .pdf. 

Today's  final  rule  controls  all  metal 
HAP  emissions  (including  lead,  nickel, 
and  chromiiun)  by  using  PM  as  a 
surrogate.  Because  we  use  PM  as  a 
surrogate,  eliminating  only  one  or  some 
of  the  metal  HAP  from  consideration 
would  have  little  if  any  practical  impact 
on  the  MACT  standards.  Consequently, 
we  believe  the  MACT  standards 
finalized  today  are  appropriate  and  will 
reduce  emissions  of  all  HAP  at 
integrated  iron  and  steel  plants  to  the 
levels  currently  being  achieved  by  the 
best-performing  facilities. 

D.  How  Did  We  Revise  the  Emission 
Limitations? 

1.  Sinter  Cooler  Emissions 

Comment.  Seven  conunenters  explain 
that  some  exhaust  systems  on  the  sinter 
plant  discharge  end  are  designed  to 
capture  emissions  at  the  point  where 
sinter  is  loaded  onto  the  sinter  cooler 
and  portions  of  the  sinter  cooler  itself. 
In  situations  where  cooler  emissions  are 
exhausted  in  part  or  in  whole  to  the 
discharge  end  control  system,  the 
conunenters  request  that  the  cooler 
stack  emissions  standard  of  0.03  gr/dscf 
(for  existing  facilities)  apply  to  the 
discharge  end  baghouse. 

Response.  We  disagree  and  have 
written  the  final  rule  to  clarify  that  the 
limit  of  0.02  gr/dscf  for  the  discharge 
end  applies  even  when  other  emissions 
are  ducted  to  the  control  device.  The 
most  effective  technology  for  controlling 
emissions  from  the  discharge  end  is  a 
baghouse,  and  a  properly-designed  and 
operated  baghouse  can  achieve  0.02  gr/ 
dscf  on  a  continuing  basis.  An  emission 
limit  of  0.03  gr/dscf  is  too  high  to  be 
representative  of  the  MACT  floor,  and 
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does  not  reflect  what  is  currently 
achieved  by  the  five  best-performing 
sources. 

2.  Sinter  Plant  Oil  Content  Requirement 

Comment.  Sinter  plants  in  Maryland 
and  Indiana  already  must  comply  with 
rules  that  regulate  the  oil  and  grease 
content  for  the  sinter  plant  raw  material 
blend.  The  rules  limit  VOC  emissions  to 
no  more  than  0.25  lb/ton  of  sinter 
(except  Indiana  allows  0.36  lb/ton 
during  non-ozone  season).  Maryland 
requires  VOC  testing  and  Indiana 
provides  the  option  of  VOC  testing  or 
sampling  for  oil  content.  Seven 
conunenters  recommend  VOC  testing  as 
an  option  in  the  final  rule  because  most 
plants  in  these  states  already  use  them; 
some  comments  also  suggest  a  30-day 
rolling  average  for  VOC. 

Response.  We  reviewed  data 
submitted  by  two  plants  that  showed 
VOC  emissions  correlated  with  oil 
content.  LTV  Steel  (now  owned  by 
International  Steel  Group)  performed 
simultaneous  testing  of  oil  content  and 
VOC  emissions,  correlated  the  results, 
and  showed  that  an  oil  content  of  0.024 
percent  was  equivalent  to  the  State  VOC 
limit  of  0.25  lb/ton  of  sinter.  As  a  result, 
the  State  allowed  them  to  use 
alternative  monitoring  procedures. 
Based  on  our  review  of  the  data,  we 
believe  that  maintaining  the  VOC  at  a 
level  of  0.2  lb/ton  or  lower  will  ensure 
that  the  operating  limit  of  0.02  percent 
oil  is  maintained.  Consequently,  we 
have  written  the  final  rule  to  include  an 
alternative  emission  limitation  for  VOC 
of  0.2  lb/ton  of  sinter.  A  plant  electing 
the  alternative  limit  is  required  to 
measure  VOC  emissions  (total  gaseous 
nonmethane  organics  as  carbon)  in 
source  emissions  using  EPA  Method  25 
in  40  CFR  part  60,  appendix  A  (or  a 
previously  approved  method).  As  with 
the  oil  content,  the  VOC  limit  is  based 
on  a  30-day  rolling  average.  The  30-day 
average  provides  additional  flexibility 
because  it  allows  an  occasional  high 
daily  value  to  be  averaged  with  lower 
values  on  other  days  to  achieve 
compliance.  We  believe  the  30-day 
average  accounts  for  day-to-day 
variability  and  enhances  the 
achievability  of  the  limit. 

3.  ESP  Operating  Limit 

Comment.  For  plants  required  to  use 
COMS  to  monitor  ESP,  the  proposed 
rule  establishes  an  enforceable  operating 
limit  based  on  the  opacity  observed 
during  the  initial  performance  test. 
Eight  commenters  argue  that  COMS  data 
should  not  be  used  for  compliance 
determinations  because  of  measurement 
uncertainties  and  unreliability.  They 
point  to  the  recognized  limitation  for 


measuring  opacity  below  10  percent  and 
provide  supporting  data  comparing 
COMS  measurements  in  ESP  stacks  to 
EPA  Method  9  data.  Like  the  steel 
pickling  MACT  standard,  COMS  data 
should  be  used  only  to  indicate  if  the 
ESP  is  operating  properly  and  to 
institute  corrective  action  as 
appropriate;  subsequent  EPA  Method  9 
observations  may  be  appropriate  in  the 
event  of  a  high  number  of  measured 
excursions.  These  commenters  also 
object  to  the  operating  limit  for  ESP 
equipped  with  COMS  because  EPA  has 
not  demonstrated  a  correlation  between 
opacity  and  PM  emissions  from  BOPF 
controlled  by  ESP  to  support  using 
opacity  as  a  surrogate  for  PM.  A  COMS 
opacity  reading  that  is  above  that 
observed  during  a  performance  test  does 
not  necessarily  indicate  an  exceedance 
because  the  high  reading  could  have 
been  caused  by  water  vapor  or  another 
interference.  The  conunenters  believe 
EPA  has  not  demonstrated  that  the  tiny 
amount  of  data  collected  during  the 
initial  performance  test  would  be 
representative  of  the  opacity 
performance  of  ESP  over  the  full  range 
of  foreseeable  operating  conditions. 
Thirty  6-minute  averages  taken  over  a  3- 
hour  period  will  not  adequately 
characterize  the  range  of  87,600  6- 
minute  averages  generated  over  an 
entire  year.  Thus,  EPA  has  not 
demonstrated  that  a  limit  set  in  this 
manner  would  be  consistently 
achievable  by  well-operated  and 
maintained  equipment  under  the  most 
adverse  operating  conditions  over  time. 
Response.  We  believe  that  opacity  is 
well  established  as  a  surrogate  for  PM. 
However,  we  understand  the  concerns 
of  the  commenters  with  respect  to 
variability  and  have  written  the 
procedures  in  the  final  rule  for 
determining  the  COMS  operating  limit 
to  account  for  variability.  The  opacity 
operating  limit  is  based  on  measurement 
of  6-minute  averages  during  the 
performance  test,  and  then  calculating 
the  99  percent  upper  confidence  limit 
on  the  mean  of  a  normal  distribution  of 
the  average  opacity  values.  This 
statistical  approach  will  account  for 
normal  variability  and  still  provide 
assurance  that  the  ESP  is  operating 
properly. 

4.  Operating  Limits  for  Capture  Systems 

Comment.  Nine  commenters  believe 
that  an  enforceable  range  of  operating 
limits  applicable  under  all  operating 
conditions  cannot  be  determined  from 
the  initial  performance  test  for  damper 
systems.  Fixed  damper  positions  for  one 
set  of  operating  conditions  are  not 
appropriate  due  to  varying  simultaneous 
operations,  normal  process  variations, 


and  seasonable  variations.  The  final  rule 
should  allow  sources  to  specify  multiple 
operating  scenarios  or  ranges  of 
operation  in  the  operation  and 
maintenance  plan  and  require  plants  to 
meet  the  values  in  the  plan  rather  than 
those  set  in  the  initial  performance  test. 
Eight  of  these  commenters  also 
recommend  that  the  final  rule  include 
an  alternative  allowing  continuous 
monitoring  of  fan  amperage,  like  the 
provisions  included  in  the  proposed 
standards  for  coke  plants. 

Response.  We  investigated  this  issue 
further,  and  based  on  the  additional 
information  we  received,  we  agree  that 
fixed  damper  settings  are  not  practicable 
or  desirable  in  many  cases.  For  example, 
damper  settings  may  need  to  be  changed 
in  the  BOPF  shop  depending  on  the 
operations  underway  at  the  time,  such 
as  hot  metal  transfer,  desulfurization, 
charging,  oxygen  blowing,  and  tapping. 
We  have  written  the  final  rule  to 
provide  flexibility  and  have  modeled  it 
after  the  MACT  standard  for  primary 
copper  smelters.  The  owner  or  operator 
must  specify  in  the  operation  and 
maintenance  plan  the  damper  settings 
that  will  be  used  under  different 
operating  scenarios  and  for  seasonal 
variations.  These  damper  settings  must 
be  checked  once  per  day.  We  have  also 
added  fan  amperage  as  an  acceptable 
alternative,  consistent  with  the  MACT 
standards  for  coke  ovens  and  for 
primary  copper  smelters. 

E.  How  Did  We  Revise  the  Performance 
Test  Requirements? 

1.  Overlapping  Cycles 

Comment.  Some  plants  have  the 
capability  of  overlapping  cycles  of  two 
separate  furnaces  (e.g.,  they  may  blow 
one  furnace  while  another  is  being 
tapped).  It  appears  that  EPA's  database 
is  comprised  of  tests  conducted  on 
single  furnaces.  For  this  reason,  seven 
commenters  ask  EPA  to  clarify  that 
testing  of  primary  emissions  from  BOPF 
is  to  be  conducted  during  the  steel 
production  cycle  of  a  single  furnace. 
Other  shop  operations  may  be 
suspended  during  the  testing.  This 
approach  is  consistent  with  the  manner 
in  which  the  data  were  collected. 

Response.  We  specify  in  the  final  rule 
exactly  when  owners  or  operators  must 
test  primary  emissions  from  BOPF.  For 
closed  hood  BOPF,  plants  must  sample 
only  during  the  primary  oxygen  blow. 
For  open  hood  BOPF,  plants  must 
sample  during  the  steel  production 
cycle.  We  clarified  that  ihe  steel 
production  cycle  begins  when  scrap  is 
charged  to  the  furnace  and  ends  3 
minutes  after  the  slag  is  emptied  from 
the  vessel.  These  requirements  are 
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consistent  with  the  way  the  emission 
test  data  were  collected.  We  do  not 
agree  that  testing  should  be  performed 
under  conditions  that  do  not  represent 
normal  operations,  such  as  suspending 
certain  shop  operations.  The  provisions 
in  40  CFR  63.7(e)  apply  and  require  that 
sampling  be  conducted  imder 
conditions  that  are  based  on 
representative  performance  [i.e., 
performance  based  on  normal  operating 
conditions  of  the  affected  source). 

2.  Testing  Multiple  Stacks 

Comment.  Eight  conunenters  believe 
it  is  impractical  and  burdensome  to 
require  simultaneous  tests  of  multiple 
stacks  or  vents  for  a  control  device  (e.g., 
baghouse  with  eight  modides,  each  with 
its  own  fan  and  stack).  Successive 
testing  of  each  stack  or  vent  could  be 
more  manageable,  but  still  has  excessive 
costs.  One  commenter  estimates  42  days 
of  testing  coidd  be  needed  at  one  plant 
if  each  stack  and  vent  must  be  tested. 
For  these  reasons,  the  proposed  rule 
should  be  revised  to  allow  for 
performance  tests  of  a  representative 
exhaust  flow  where  control  devices  with 
multiple  stacks  are  used. 

Response.  We  agree  and  believe  that 
because  of  the  site-specific  nature  of  this 
problem,  decisions  should  be  made  on 
a  case-by-case  basis  by  the  applicable 
permitting  authority.  We  have  written 
the  final  nde  such  that  a  source  may 
conduct  a  representative  sampling  of 
stacks  subject  to  the  approval  of  the 
permitting  authority  when  there  are 
more  than  three  stacks  associated  with 
a  process. 

F.  How  Did  We  Revise  the  Cost 
Estimates  and  Economic  Impact 
Analysis? 

Comment.  Several  conunenters  stated 
that  we  significantly  imderestimated  the 
cost  of  the  proposed  rule.  At  proposal, 
we  estimated  a  capital  cost  of  $34 
million.  The  conunenters  said  that  the 
total  capital  cost  was  in  the  range  of 
$270  to  $320  million.  Their  estimate 
includes  the  cost  of  controls  for  plants 
not  included  in  EPA's  estimate  as  well 
as  higher  estimates  of  the  cost  for 
controls  and  monitoring  in  general. 

Response.  Following  proposal  and  the 
receipt  of  comments,  we  contacted 
facilities  to  discuss  the  details  of  their 
cost  estimates.  Some  facilities  provided 
the  details  and  basis  of  their  estimates, 
and  we  incorporated  them  into  our 
revised  estimates.  Other  plants  did  not 
provide  details  or  docimientation; 
consequently,  we  developed  our  best 
estimate  of  potential  costs  for  these 
facilities.  In  addition,  we  collected 
opacity  data  for  most  of  the  operating 
plants.  We  used  these  data  to  identify 


plants  that  may  need  to  install  capture 
and  control  systems  in  the  blast  furnace 
casthouse  or  BOPF  shop  to  meet  the  20 
percent  opacity  limit.  Our  revised 
capital  cost  estimate  increased  to  $93 
million. 

Comment:  Eight  coinmenters  urge 
EPA  to  update  it's  economic  impact 
analysis  to  represent  current  economic 
conditions  of  the  steel  industry  and  the 
cumulative  effect  of  all  other  pending 
environmental  regulatory  requirements 
facing  the  industry  during  the  same  time 
period. 

Response:  We  agree  with  the 
conunenters  and  have  performed  a 
revised  economic  impact  analysis.  The 
revised  analysis  attempts  to  account  for 
the  factors  mentioned  in  the  conunent. 
At  proposal,  .we  estimated  domestic 
production  fi-om  integrated  steel  mills 
would  decline  by  3,100  tons,  and 
operating  profits  were  expected  to 
decrease  by  $5.2  million  annually.  With 
our  revised  analysis,  we  estimate 
domestic  production  from  integrated 
mills  will  decline  by  73,000  tons,  and 
operating  profits  will  decrease  by  $13 
million  per  year.  A  complete  copy  of  the 
economic  impact  analysis  is  available  in 
the  docket. 

IV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  What  Are  the  Air  Emission  Impacts? 

The  installation  of  new  controls  and 
upgrades  will  result  in  reductions  in 
emissions  of  metal  HAP  and  PM.  We 
estimate  that  five  new  captiu-e  and 
control  systems  for  the  blast  furnace 
casthouses  will  reduce  these  emissions 
by  90  percent,  a  reduction  of  14  tpy  of 
HAP  and  2,100  tpy  of  PM.  The  new 
BOPF  scrubbers  at  one  plant  and 
upgrades  at  two  others  will  result  in  a 
50  percent  reduction  in  emissions,  5  tpy 
of  HAP  and  350  tpy  of  PM.  Six  new 
capture  and  control  systems  for  fugitive 
emissions  from  BOPF  shops  will  residt 
in  a  90  percent  reduction  in  emissions, 
48  tpy  of  HAP  and  3,300  tpy  of  PM. 

Most  plants  ciurently  operate  air 
pollution  control  equipment  sufficient 
to  meet  the  final  rule  requirements.  We 
expect  the  standard  to  reduce  metal 
HAP  emissions  from  plants  that  will 
need  to  instaU  or  upgrade  controls  by  67 
tpy  and  PM  emissions  by  5,800  tpy. 
Nationwide  emissions  of  metal  HAP  and 
PM  from  integrated  iron  and  steel  plants 
will  be  reduced  by  nearly  20  percent 
from  current  levels. 

B.  What  Are  the  Cost  Impacts? 

The  nationwide  capital  and  annual 
costs  of  new  and  upgraded  capture  and 
control  systems  are  estimated  at  $93 
million  and  $15  million/yr, 


respectively.  The  total  nationwide 
annual  costs  (including  monitoring  and 
recordkeeping)  are  about  $16  million/yr. 
These  costs  are  based  on  A  new  primary 
control  system  (high-pressure  drop 
venturi  scrubbers)  for  one  BOPF  shop, 
upgraded  primary  controls  at  two 
others,  six  new  capture  and  control 
systems  for  fugitive  BOPF  emissions, 
and  five  new  capture  and  control 
systems  for  blast  furnace  casthouses.  In 
addition,  the  estimate  includes  a  capital 
cost  of  $0.9  million  and  a  total  annual 
cost  of  $1  million  for  monitoring, 
reporting,  and  recordkeeping. 

C.  What  Are  the  Economic  Impacts? 

We  conducted  a  detailed  economic 
impact  analysis  to  determine  the 
impacts  of  the  final  rule  on  both  the 
industry  and  the  U.S.  market  for  steel 
mill  products.  We  estimate  the 
economic  impacts  in  both  areas  to  be 
negligible.  We  project  the  price  of  steel 
mill  products,  in  aggregate,  to  increase 
by  less  than  0.1  percent  with  domestic 
production  from  integrated  mills 
declining  by  73,100  short  tons.  This 
dechne  in  production  at  affected 
integrated  mills  is  somewhat  offset  by 
increases  at  nonintegrated  domestic 
steel  producers  (15,800  short  tons)  and 
foreign  imports  (49,500  short  tons).  In 
terms  of  industry  impacts,  the  integrated 
steel  producers  are  projected  to 
experience  a  slight  decrease  in  operating 
profits  of  $13  million  annually,  which 
reflects  increased  costs  of  compliance 
and  associated  reductions  in  revenues 
fi'om  producing  final  steel  mill 
products.  In  addition,  we  don't  foresee 
any  individual  integrated  facility  being 
in  jeopardy  of  closure  as  a  result  of 
implementing  the  rule. 

Based  on  the  market  analysis,  the 
annual  costs  to  society  of  today's  final 
rule  are  projected  to  be  $15.4  million. 
As  a  result  of  slightiy  higher  prices  for 
steel  mill  products,  the  final  consiuners 
of  these  products  will  incur  an 
additional  $6.2  million  annually.  Profits 
at  integrated  steel  mills  are  expected  to 
decline  by  $13  million  annually  because 
of  directly  inciured  control  costs  and 
reduced  product  revenues,  while 
nonintegrated  steel  mills  that  compete 
in  these  markets  and  are  una£Fiected  by 
today's  rule  will  experience  an  increase 
in  profits  of  $2.2  million.  Similarly, 
foreign  steel  producers  will  also 
experience  an  increase  in  profits  of  $1.7 
million  due  to  the  slightiy  higher  prices 
and  increases  in  imports  to  the  U.S. 
market.  For  more  injformation,  consult 
the  economic  impact  analysis 
supporting  the  proposed  rule. 
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D.  What  Are  the  Non-Air  Health, 
Environmental,  and  Energy  Impacts? 

Implementation  of  the  rule  will  residt 
in  a  small  increase  in  solid  waste-3,200 
tpy  of  sludge  and  5,500  tpy  of  dust.  The 
energy  increase  is  estimated  at  24,000 
megawatt-hotus  per  year,  primarily  due 
to  the  energy  requirements  of  new 
ventiui  scrubbers. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regidatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

j  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866,  and  is,  therefore,  not 
subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  information  collection 
request  (ICR)  dociunent  has  been 
prepared  by  EPA  (ICR  No.  2003.02),  and 
a  copy  maybe  obtained  from  Susan 
Auby  by  mail  at  U.S.  EPA,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  also  may  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 


requirements  are  not  enforceable  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  by  section  112  of  the  CAA 
•  (42  U.S.C.  7414).  All  information 
submitted  to  the  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  Agency  policies  in  40  CFR 
part  2,  subpart  B. 

The  final  nde  requires  applicable  one- 
time notifications  required  by  the 
General  Provisions  for  each  affected 
source.  As  required  by  the  NESHAP 
General  Provisions,  all  plants  must 
prepare  and  operate  by  a  startup, 
shutdown,  and  malfunction  plan.  Plants 
also  are  required  to  prepare  an  operation 
and  maintenance  plan  for  captiu^ 
systems  and  control  devices  subject  to 
operating  limits.  Records  are  required  to 
demonstrate  continuous  compliance 
with  the  monitoring,  operation,  and 
maintenance  requirements  for  capture 
systems,  control  devices,  and 
monitoring  systems.  Semiannual 
compliance  reports  also  are  required. 
These  reports  must  describe  any 
deviation  from  the  standards,  any 
period  a  continuous  monitoring  system 
was  out-of-control,  or  any  startup, 
shutdown,  or  malfunction  event  where 
actions  taken  to  respond  were 
inconsistent  with  startup,  shutdown, 
and  malfunction  plan.  If  no  deviation  or 
other  event  occurred,  only  a  sununary 
report  is  required.  Consistent  with  the 
General  Provisions,  if  actions  taken  in 
response  to  a  startup,  shutdown,  or 
malfunction  event  are  not  consistent 
with  the  plan,  an  inunediate  report  must 
be  submitted  within  2  days  of  the  event 
with  a  letter  report  7  days  later. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  averaged  over  the  first  3 
years  after  May  20,  2003  is  estimated  to 
total  4,772  labor  hours  per  year  at  a  total 
aimual  cost  of  $347,115,  including 
labor,  capital,  and  operation  and 
maintenance.  Total  capital  costs 
associated  with  the  monitoring 
equipment  is  estimated  at  $885,000.  The 
total  annualized  cost  of  the  monitoring 
equipment  is  estimated  at  $126,000. 
This  estimate  includes  the  capital, 
operating,  and  maintenance  costs 
associated  with  the  installation  and 
operation  of  the  monitoring  equipment. 

Biu-den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
the  final  rule.  The  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  assessing  the  impacts  of 
today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  the  U.S.  Small 
Business  Administration  (SBA)  size 
standards  for  NAICS  code  33111  (Iron 
and  Steel  Mills)  of  1 .000  or  fewer 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 
SBA  size  category  for  this  source 
category,  no  small  businesses  are  subject 
to  the  final  rule  and  its  requirements. 

D.  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
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result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least-burdensome       ^ 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  ffnal 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  contains  no  Federal 
mandate  (under  the  regulatory 
provisions  of  the  UMRA)  for  State,  local, 
or  tribal  governments.  The  EPA  has 
determined  that  the  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Thus,  the  final  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  The 
£PA  has  also  determined  that  the  final 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  final  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensiue  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 


include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
t  substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  the  final 
rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.  No  tribal 
govenunents  own  facilities  subject  to 
the  NESHAP.  Thus,  Executive  Order 
13175  does  not  apply  to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nde  on  children  and 
explain  why  the  plaiuied  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 


influence  the  regulation.  The  final  rule 
is  not  subject  to  Executive  Order  1 3045 
because  it  is  based  on  control 
technology  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113; 
15  U.S.C.  272  note)  directs  the  EPA  to 
use  volimtary  consensus  standards  in 
their  regidatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  0MB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  volimtary 
,cx>nsensus  standards. 

The  final  rule  involves  technical 
standards.  Therefore,  the  EPA 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  such  standards  as 
alternatives  to  EPA  Methods  2F,  2G,  5D, 
9  and  OSW  846  Method  9071B,  and 
none  were  brought  to  our  attention  in 
comments. 

The  Agency  identified  ASTM  D4536- 
96,  "Test  Method  for  High  Volume 
Sampling  for  Solid  Particulate  Matter 
and  Determination  of  Particle 
Emissions,"  as  being  potentially 
applicable  and  proposed  it  as  an 
alternative  to  Method  5  or  17  for  testing 
positive  pressure  fabric  filters.  However, 
this  standard  has  been  replaced  by 
ASTM  D6331-98,  "Standard  Test 
Method  for  Determination  of  Mass 
Concentration  of  Particulate  Matter  from 
Stationary  Sources  at  Low 
Concentrations  (Manual  Gravimetric 
Method)."  We  have  decided  not  to  use 
ASTM  D6331  in  the  final  rule.  The  use 
of  this  voluntary  consensus  standard 
would  be  impractical  or  inconsistent 
with  applicable  law  because  it  is  not 
similar  enough  to  replace  ASTM 
04536-96. 


II 
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The  search  for  emissions 
measurement  procedures  identified  16 
other  voluntary  consensus  standards. 
The  EPA  has  not  adopted  these 
standards  as  alternatives  in  the  final 
rule  because  they  are  impractical  or  still 
under  development.  Our  search  and 
review  results  are  available  in  the 
docket. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  generally  provides  that  before  a  . 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  the  final  nde  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  final  rule  in  the 
Federal  Register.  The  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Enviroiunental  protection,  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  28,  2003. 
Christine  Todd  Whitman, 

Administrator. 

m  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  63— {AMENDED] 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

■  2.  Section  63.14  is  amended  by  adding 
a  new  paragraph  (k)  to  read  as  follows: 

§63.14    Incorporation  by  reference. 

***** 

(k)  The  following  material  may  be 
obtained  fi-om  U.S.  EPA,  Office  of  Solid 
Waste  (5305W),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460: 

(1)  Method  9071B,  "n-Hexane 
Extractable  Material(HEM)  for  Sludge, 
Sediment,  and  Solid  Samples," 
(Revision  2,  April  1998)  as  published  in 
EPA  Publication  SW-846:  "Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods."  The 


incorporation  by  reference  of  Method 

9071B  is  approved  for  Section 

63.7824(e)  of  Subpart  FFFFF  of  this 

part. 

■  3.  Part  63  is  amended  by  adding 

subpart  FFFFF  to  read  as  follows: 


Subpart  FFFFF— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Integrated  Iron  and  Steel 
Manufacturing  Facilities 

Sec. 

What  This  Subpart  Covers 

63.7780  What  is  the  purpose  of  this 
subpart? 

63.7781  Am  I  subject  to  tiiis  subpart? 

63.7782  What  parts  of  my  plant  does  this 
subpart  cover? 

63.7783  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations 

63.7790    What  emission  limitations  must  I 
meet? 

Operation  and  Nfaintenance  Requirements 

63.7800    What  are  my  operation  and 
maintenance  requirements? 

General  Compliance  Requirements 

63.7810    What  are  my  general  requirements 
for  complying  with  this  subpart? 

Initial  Compliance  Requirements 

63.7820  By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.7821  When  must  I  conduct  subsequent 
performance  tests? 

63.7822  What  test  methqds  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission  ' 
limits  for  particulate  matter? 

63.7823  What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  opacity 
limits? 

63.7824  What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with  the 
operating  limits? 

63.7825  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.7826  How  do  I  demonstrate  initial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

Continuous  Compliance  Requirements 

63.7830  What  are  my  monitoring 
requirements? 

63.7831  What  are  the  installation, 
operation,  and  maintenance 
requirements  for  my  monitors? 

63.7832  How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.7833  How  do  I  demonstrate  conUnuous 
compliance  with  the  emission 
limitations  that  apply  to  me? 

63.7834  How  do  I  demonstrate  continuous 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 


63.7835    What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

Notifications,  Reports,  and  Records 

63.7840  What  notifications  must  I  submit 
and  when? 

63.7841  What  reports  must  I  submit  and 
when? 

63.7842  What  records  must  I  keep? 

63.7843  In  what  form  and  how  long  must  I 
keep  my  records? 


Other  Requirements  and  Information 

63.7850  What  parts  of  the  General 
Provisions  apply  to  me? 

63.7851  Who  implements  and  enforces  this 
subpart? 

63.7852  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  FFFFF  of  Part  63 

Table  1  to  Subpart  FFFFF  of  Part  63— 

Emission  and  Opacity  Limits 
Table  2  to  Subpart  FFFFF  of  Part  63— Initial 

Compliance  with  Emission  and  Opacity 

Limits 
Table  3  to  Subpart  FFFFF  of  Part  63— 

Continuous  Compliance  with  Emission  and 

Opacity  Limits 
Table  4  to  Subpart  FFFFF  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  FFFFF 

Subpart  FFFFF— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Integrated  Iron  and  Steel 
Manufacturing  Facilities 

What  This  Subpart  Covers 

§  63.7780    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  integrated  iron 
and  steel  maimfacturing  facilities.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  all  applicable  emission 
limitations  and  operation  and 
maintenance  requirements  in  this 
subpart. 

§  63.7781    Am  I  subject  to  this  subpart? 

You  are  subject  to  this  subpart  if  you 
own  or  operate  an  integrated  iron  and 
steel  manufacturing  facility  that  is  (or  is 
part  of)  a  major  source  of  hazardous  air 
pollutants  (HAP)  emissions.  Your 
integrated  iron  and  steel  manufacturing 
facility  is  a  major  source  of  HAP  if  it 
emits  or  has  the  potential  tp  emit  any 
single  HAP  at  a  rate  of  10  tons  or  more 
per  year  or  any  combination  of  HAP  at 
a  rate  of  25  tons  or  more  per  year. 

§  63.7782    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new 
and  existing  a^ected  source  at  your 
integrated  iron  and  steel  manufacturing 
facility. 
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(b)  The  affected  sources  are  each  new 
or  existing  sinter  plant,  blast  furnace, 
and  basic  oxygen  process  furnace 
(BOPF)  shop  at  your  integrated  iron  and 
steel  manufacturing  facility. 

(c)  This  subpart  covers  emissions 
from  the  sinter  plant  windbox  exhaust, 
discharge  end,  and  sinter  cooler;  the 
blast  furnace  casthouse;  and  the  BOPF 
shop  including  each  individual  BOPF 
and  shop  ancillary  operations  (hot  metal 
transfer,  hot  metal  desulfurization,  slag 
skimming,  and  ladle  metallurgy). 

(d)  A  sinter  plant,  blast  furnace,  or 
BOPF  shop  at  your  integrated  iron  and 
steel  manufacturing  facility  is  existing  if 
you  commenced  construction  or 
reconstruction  of  the  affected  soiu'ce 
before  July  13,  2001. 

(e)  A  sinter  plant,  blast  furnace,  or 
BOPF  shop  at  your  integrated  iron  and 
steel  manufacturing  facility  is  new  if 
you  commence  construction  or 
reconstruction  of  the  affected  source  on 
or  after  July  13,  2001.  An  affected  source 
is  reconstructed  if  it  meets  the 
definition  of  reconstruction  in  §63.2. 

§  63.7783    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  affected 
source,  you  must  comply  with  each 
emission  limitation  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  no  later  than 
May  22,  2006. 

(b)  U  you  have  a  new  affected  source 
and  its  initial  startup  date  is  on  or 
before  May  20,  2003,  then  you  must 
comply  with  each  emission  limitation 
and  operation  and  maintenance 
requirement  in  this  subpart  that  applies 
to  you  by  May  20,  2003. 

(c)  If  you  have  a  new  affected  source 
and  its  initial  startup  date  is  cifter  May 
20,  2003,  you  must  comply  with  each 
emission  limitation  and  operation  and 
maintenance  requirement  in  this 
subpart  that  applies  to  you  upon  initial 
startup. 

(d)  If  your  integrated  iron  and  steel 
manufactiuing  facility  is  not  a  majdr 
soiu-ce  and  becomes  a  major  soiuce  of 
HAP,  the  following  compliance  dates 
apply  to  you. 

(1 )  Any  portion  of  the  existing 
integrated  iron  and  steel  manufacturing 
facility  that  becomes  a  new  affected 
soiuce  or  a  new  reconstructed  source 
must  be  in  compliance  with  this  subpart 
upon  startup. 

(2)  All  other  parts  of  the  integrated 
iron  and  steel  manufacturing  facility 
must  be  in  compliance  with  this  subpart 
no  later  than  2  years  after  it  becomes  a 
major  sottrce. 

(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §63.7840. 
Several  of  these  notifications  must  be 


submitted  before  the  compliance  date 
for  your  affected  source. 

Emission  Limitations 

§  63.7790    What  emission  limitations  must  I 
meet? 

(a)  You  must  meet  each  emission  limit 
and  opacity  limit  in  Table  1  to  this 
subpart  that  applies  to  you. 

(b)  You  must  meet  each  operating 
limit  for  capture  systems  and  control 
devices  in  paragraphs  (b)(1)  through  (3) 
of  this  section  that  applies  to  you. 

(1)  You  must  operate  each  capture 
system  applied  to  emissions  from  a 
sinter  plant  discharge  end  or  blast 
furnace  casthouse  or  to  secondary 
emissions  from  a  BOPF  at  or  above  the 
lowest  value  or  settings  established  for 
the  operating  limits  in  your  operation 
and  maintenance  plan; 

(2)  For  each  venturi  scrubber  applied 
to  meet  any  particulate  emission  Iknit  in 
Table  1  to  this  subpart,  you  must 
maintain  the  hourly  average  pressvue 
drop  and  scrubber  water  flow  rate  at  or 
above  the  minimum  levels  established 
during  the  initial  performance  test. 

(3)  For  each  electrostatic  precipitator 
applied  to  emissions  from  a  BOPF,  you 
must  maintain  the  average  opacity  of 
emissions  for  each  6-minute  period  at  or 
below  the  site-specific  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  limit  on  the  mean  of  a 
normal  distribution  of  average  opacity 
values  established  during  the  initial 
performance  test. 

(c)  An  owner  or  operator  ;yho  uses  an 
air  pollution  control  device  other  than 

a  baghouse,  ventiui  scrubber,  or 
electrostatic  precipitator  must  submit  a 
description  of  the  device;  test  results 
collected  in  accordance  with  §  63.7822 
verifying  the  performance  of  the  device 
for  reducing  emissions  of  particulate 
matter  to  the  atmosphere  to  the  levels 
required  by  this  subpart;  a  copy  of  the 
operation  and  maintenance  plan 
required  in  §  63.7800(b);  and 
appropriate  operating  parameters  that 
will  be  monitored  to  maintain 
continuous  compliance  with  the 
applicable  emission  limitation(s).  The 
monitoring  plan  identifying  the 
operating  parameters  to  be  monitored  is 
subject  to  approval  by  the 
Administrator. 

(d)  For  each  sinter  plant,  you  must 
either: 

(1)  Maintain  the  30-day  rolling 
average  oil  content  of  the  feedstock  at  or 
below  0.02  percent;  or 

(2)  Maintain  the  30-day  rolling 
average  of  volatile  organic  compound 
emissions  from  the  windbox  exhaust 
stream  at  or  below  0.2  lb/ton  of  sinter. 


Operation  and  Maintenance 
Requirements 

§  63.7800    What  are  my  operation  and 
maintenance  requirements? 

(a)  As  required  by  §  63.6(e)(l)(i).  you 
must  always  operate  and  maintain  your 
affected  sovuce,  including  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions  at  least  to  the 
levels  required  by  this  subpart. 

(b)  You  must  prepare  and  operate  at 
all  times  according  to  a  written 
operation  and  maintenance  plan  for 
each  capture  system  or  control  device 
subject  to  an  operating  limit  in 

§  63.7790(b).  Each  plan  must  address 
the  elements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  Monthly  inspections  of  the 
equipment  that  is  important  to  the 
performance  of  the  total  capture  system 
(e.g.,  pressure  sensors,  dampers,  and 
damper  switches).  This  inspection  must 
include  observations  of  the  physical 
appearance  of  the  equipment  (e.g., 
presence  of  holes  in  ductwork  or  hoods, 
flow  constrictions  caused  by  dents  or 
accumulated  dust  in  the  ductwork,  and 
fan  erosion).  The  operation  and 
maintenance  plan  also  must  include 
requirements  to  repair  any  defect  or 
deficiency  in  the  capture  system  before 
the  next  scheduled  inspection. 

(2)  Preventative  maintenance  for  each 
control  device,  including  a  preventative 
maintenance  schedule  that  is  consistent 
with  the  manufactiirer's  instructions  for 
routine  and  long-term  maintenance. 

(3)  Operating  limits  for  each  capture 
system  applied  to  emissions  from  a 
sinter  plant  discharge  end  or  blast 
furnace  casthouse,  or  to  secondary 
emissions  from  a  BOPF.  You  must 
establish  the  operating  limits  according 
to  the  requirements  in  paragraphs 
(b)(3)(i)  through  (iii)  of  this  section. 

(i)  Select  operating  limit  parameters 
appropriate  for  the  captiu-e  system 
design  that  are  representative  and 
reliable  indicators  of  the  performance  of 
the  capture  system.  At  a  minimiun,  you 
must  use  appropriate  operating  limit 
parameters  that  indicate  the  level  of  the 
ventilation  draft  and  the  damper 
position  settings  for  the  capture  system 
when  operating  to  collect  emissions, 
including  revised  settings  for  seasonal 
variations.  Appropriate  operating  limit 
parameters  for  ventilation  draft  include, 
but  are  not  limited  to,  volumetric  flow 
rate  through  each  separately  ducted 
hood,  total  volumetric  flow  rate  at  the 
inlet  to  the  control  device  to  which  the 
capture  system  is  vented,  fan  motor 
amperage,  or  static  pressure. 
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(ii)  For  each  operating  limit  parameter 
selected  in  paragraph  (b)(3)(i)  of  this 
section,  designate  the  value  or  setting 
for  the  parameter  at  which  the  captiue 
system  operates  diuing  the  process 
op»eration.  If  your  operation  allows  for 
more  than  one  process  to  be  operating 
simultaneously,  designate  the  value  or 
setting  for  the  parameter  at  which  the 
captiue  system  operates  diuing  each 
possible  configuration  that  you  may 
operate. 

(iii)  Include  dociunentation  in  your 
plan  to  support  your  selection  of  the 
operating  limits  established  for  the 
capture  system.  This  documentation 
must  include  a  description  of  the 
capture  system  design,  a  description  of 
the  captiu^  system  operating  during 
production,  a  description  of  each 
selected  operating  limit  parameter,  a 
rationale  for  why  you  chose  the 
parameter,  a  description  of  the  method 
used  to  monitor  the  parameter  according 
to  the  requirements  of  §  63.7830(a),  and 
the  data  used  to  set  the  value  or  setting 
for  the  parameter  for  each  of  your 
process  configurations. 

(4)  Corrective  action  procediu-es  for 
bag  leak  detection  systems.  In  the  event 
a  bag  leak  detection  system  alarm  is 
triggered,  you  must  initiate  corrective 
action  to  determine  the  cause  of  the 
alarm  within  1  hour  of  the  alarm, 
initiate  corrective  action  to  correct  the 
cause  of  the  problem  within  24  hoius  of 
the  alarm,  and  complete  the  corrective 
action  as  soon  as  practicable.  Corrective 
actions  may  include,  but  are  not  limited 
to: 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media  or  otherwise  repairing  the  control 
device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repair  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  emissions; 
and 

(5)  Procedures  for  determining  and 
recording  the  daily  sinter  plant 
production  rate  in  tons  per  hoiu'. 

General  Compliance  Requirements 

§  63.781 0    What  are  my  general 
requirements  for  complying  with  thfs 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  and  operation 
and  maintenance  requirements  in  this 
subpart  at  all  times,  except  during 


periods  of  startup,  shutdown,  and 
malfunction  as  defined  in  §  63.2. 

(b)  During  the  period  between  the 
compliance  date  specified  for  your 
affected  source  in  §  63.7783  and  the  date 
upOn  which  continuous  monitoring 
systems  have  been  installed  and 
certified  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment.  , 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3). 

Initial  Compliance  Requirements 

§  63.7820    By  what  date  must  I  conduct 
performance  tests  or  ott>er  Initial 
compliance  demonstrations? 

(a)  You  must  conduct  a  performance 
test  to  demonstrate  initial  compliance 
with  each  emission  and  opacity  limit  in 
Table  1  to  this  subpart  that  applies  to 
you.  You  must  also  conduct  a 
performance  test  to  demonstrate  initial 
compliance  with  the  30-day  rolling 
average  operating  limit  for  the  oil 
content  of  the  sinter  plant  feedstock  in 
§  63.7790(d)(1)  or  alternative  limit  for 
volatile  organic  compound  emissions 
from  the  sinter  plant  windbox  exhaust 
stream  in  §63. 7790(d)(2).  You  must 
conduct  the  performance  tests  within 
180  calendar  days  after  the  compliance 
date  that  is  specified  in  §63.7783  for 
your  affected  source  and  report  the 
results  in  yoiu-  notification  of 
compliance  status. 

(b)  For  each  operation  and 
maintenance  requirement  that  applies  to 
you  where  initial  compliance  is  not 
demonstrated  using  a  performance  test 
or  opacity  observation,  you  must 
demonstrate  initial  compliance  within 
30  calendar  days  after  the  compliance 
date  that  is  specified  for  your  affected 
source  in  §63.7783. 

(c)  ff  you  commenced  construction  or 
reconstruction  between  July  13,  2001 
and  May  20,  2003,  you  must 
demonstrate  initial  compliance  with 
either  the  proposed  emission  limit  or 
the  promulgated  emission  limit  no  later 
than  November  17,  2003  or  no  later  than 
180  days  after  startup  of  the  source, 
whichever  is  later,  according  to 
§63.7(a)(2)(ix). 

(d)  If  you  commenced  construction  or 
reconstruction  between  Jvdy  13,  2001 
and  May  20,  2003,  and  you  chose  to 
comply  with  the  proposed  emission 
limit  when  demonstrating  initial 
compliance,  you  must  conduct  a  second 
performance  test  to  demonstrate 
compliance  with  the  promulgated 
emission  limit  by  November  17,  2006,  or 
no  later  than  180  days  after  startup  of 


the  soiut;e,  whichever  is  later,  according 
to§63.7(a)(2)(ix). 

§63.7821    When  must  I  conduct 
subsequent  performance  tests? 

You  must  conduct  subsequent 
performance  tests  to  demonstrate 
compliance  with  all  applicable  PM  and 
opacity  limits  in  Table  1  to  this  subpart 
no  less  frequently  than  tv«ce  (at  mid- 
term and  renewal)  during  each  term  of 
yoiu'  title  V  operating  permit.  For 
sources  without  a  title  V  operating 
permit,  you  must  conduct  subsequent 
performance  tests  every  2.5  years. 

§  63.7822    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  emission  limits 
for  particulate  matter? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(e)(1)  and  the 
conditions  detailed  in  paragraphs  (b) 
through  (i)  of  this  section. 

(b)  To  determine  compliance  with  the 
applicable  emission  limit  for  particulate 
matter  in  Table  1  to  this  subpart,  follow 
the  test  methods  and  procedures  in 
paragraphs  {h)(l)  and  (2)  of  this  section. 

(1)  Determine  the  concentration  of 
particulate  matter  according  to  the 
following  test  methods  in  appendix  A  to 
part  60  of  this  chapter: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  number  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere. 

(ii)  Method  2,  2F,  or  20  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecular  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moistiire  content  of  the  stack  gas. 

(v)  Method  5,  5D,  or  17,  as  applicable, 
to  determine  the  concentration  of 
particulate  matter  (front  half  filterable 
catch  only). 

(2)  Collect  a  minimum  sample  volume 
of  60  dry  standard  cubic  feet  (dscf)  of 
gas  diuing  each  particulate  matter  test 
run.  Three  valid  test  runs  are  needed  to 
comprise  a  performance  test. 

(c)  For  each  sinter  plant  windbox 
exhaust  stream,  you  must  complete  the 
requirements  of  paragraphs  (c)(1)  and 
(2)  of  this  section: 

(1)  Follow  the  procedures  in  your 
operation  and  maintenance  plan  for 
measuring  and  recording  the  sinter 
production  rate  for  each  test  run  in  tons 
per  hour;  and 

(2)  Compute  the  process-weighted 
mass  emissions  (Ep)  for  each  test  run 
using  Equation  1  of  this  section  as 
follows: 
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E    -^^ 
P     PxK 


(Eq.  1) 


Where: 

Ep  =  Process-weighted  mass  emissions 

of  particulate  matter,  lb/ton; 
C  =  Concentration  of  particulate  matter, 

grains  per  dry  standard  cubic  foot 

(gr/dscf); 
Q  =  Volumetric  flow  rate  of  stack  gas, 

dry  standard  cubic  foot  per  hour 

(dscf/hr); 
P  =  Production  rate  of  sinter  during  the 

test  run,  tons/hr;  and 
K  =  Conversion  factor,  7,000  grains  per 
pound  (gr/lb). 

(d)  If  you  apply  two  or  more  control 
devices  in  parallel  to  emissions  from  a 
sinter  plant  discharge  end  or  a  BOPF, 
compute  the  average  flow-weighted 
concentration  for  each  test  run  using 
Equation  2  of  this  section  as  follows: 

C^=—„ (Eq.  2) 

i=l 
Where: 
Cw  =  Flow-weighted  concentration,  gr/ 

dscf; 
C,  =  Concentration  of  particulate  matter 

from  exhaust  stream  "i",  gr/dscf; 

and 
Qi  =  Volumetric  flow  rate  of  effluent  gas 

from  exhaust  stream  "i",  dry 

standard  cubic  foot  per  minute 

(dscfrn). 

(e)  For  a  control  device  applied  to 
emissions  from  a  blast  furnace 
casthouse,  sample  for  an  integral 
number  of  furnace  tapping  operations 
sufficient  to  obtain  at  least  1  hour  of 
sampling  for  each  test  nm. 

(f)  For  a  primary  emission  control 
device  applied  to  emissions  from  a 
BOPF  with  a  closed  hood  system, 
sample  only  diuing  the  primary  oxygen 
blow  and  do  not  sample  during  any 
subsequent  reblows.  Continue  sampling 
for  each  run  for  an  integral  number  of 
primary  oxygen  blows. 

(g)  For  a  primary  emission  control 
system  applied  to  emissions  from  a 
BOPF  with  an  open  hood  system  and  for 
a  control  device  applied  solely  to 
secondary  emissions  from  a  BOPF,  you 
must  complete  the  requirements  of 
paragraphs  (g)(1)  and  (2)  of  this  section: 

(1)  Sample  only  during  the  steel 
production  cycle.  Conduct  sampling 
xinder  conditions  that  are  representative 
of  normal  operation.  Record  the  start 
and  end  time  of  each  steel  production 
cycle  and  each  period  of  abnormal 
operation;  and 

(2)  Sample  for  an  integral  number  of 
steel  production  cycles.  The  steel 


production  cycle  begins  when  the  scrap 
is  charged  to  the  furnace  and  ends  3 
minutes  after  the  slag  is  emptied  from 
the  vessel  into  the  slag  pot. 

(h)  For  a  control  device  applied  to 
emissions  from  BOPF  shop  ancillary 
operations  (hot  metal  transfer, 
skimming,  desulfurization,  or  ladle 
metallurgy),  sample  only  when  the 
operation(s)  is  being  conducted. 

(i)  Subject  to  approval  by  the 
permitting  authority,  you  may  conduct 
representative  sampling  of  stacks  when 
there  are  more  than  three  stacks 
associated  with  a  process. 

§  63.7823    What  test  methods  and  other 
procedures  must  I  use  to  demonstrate 
initial  compliance  with  the  opacity  limits? 

(a)  You  must  conduct  each 
performance  test  that  applies  to  your 
affected  source  according  to  the 
requirements  in  §  63.7(h)(5)  and  the 
conditions  detailed  in  paragraphs  (b) 
through  (d)  of  this  section. 

(b)  You  must  conduct  each  visible 
emissions  performance  test  such  that 
the  opacity  observations  overlap  with 
the  performance  test  for  particulate 
matter. 

(c)  To  determine  compliance  with  the 
applicable  opacity  limit  in  Table  1  to 
this  subpart  for  a  sinter  plant  discharge 
end  or  a  blast  furnace  casthouse: 

(1)  Using  a  certified  observer, 
determine  the  opacity  of  emissions 
according  to  Method  9  in  appendix  A  to 
part  60  of  this  chapter. 

(2)  Obtain  a  minimimi  of  30  6-minute 
block  averages.  For  a  blast  furnace 
casthouse,  make  observations  during 
tapping  of  the  furnace.  Tapping  begins 
when  the  furnace  is  opened,  usually  by 
creating  a  hole  near  the  bottom  of  the 
furnace,  and  ends  when  the  hole  is 
plugged. 

(a)  To  determine  compliance  with  the 
applicable  opacity  limit  in  Table  1  to 
this  subpart  for  BOPF  shops: 

(1)  For  an  existing  BOPF  shop: 
(i)  Using  a  certified  observer, 

determine  the  opacity  of  emissions 
according  to  Method  9  in  appendix  A  to 
part  60  of  this  chapter  except  as 
specified  in  paragraphs  (d)(l)(ii)  and 
(iii)  of  this  section, 
(ii)  Instead  of  procedures  in  section 

2.4  of  Method  9  in  appendix  A  to  part 
60  of  this  chapter,  record  observations 
to  the  nearest  5  percent  at  15-second 
intervals  for  at  least  three  steel 
production  cycles. 

(iii)  Instead  of  procedures  in  section 

2.5  of  Method  9  in  appendix  A  to  part 
60  of  this  chapter,  determine  the  3- 
minute  block  average  opacity  from  the 
average  of  12  consecutive  observations 
recorded  at  15-second  intervals. 

(2)  For  a  new  BOPF  shop  housing  a 
bottom-blown  BOPF: 


(i)  Using  a  certified  observer, 
determine  the  opacity  of  emissions 
according  to  Method  9  in  appendix  A  to 
part  60  of  this  chapter. 

(ii)  Determine  the  highest  and  second 
highest  sets  of  6-minute  block  average 
opacities  for  each  steel  production 
cycle. 

(3)  For  a  new  BOPF  shop  housing  a 
top-blown  BOPF: 

(i)  Determine  the  opacity  of  emissions 
according  to  the  requirements  for  an 
existing  BOPF  shop  in  paragraphs 
^d)(l)(i)  through  (iii)  of  this  section. 

(ii)  Determine  the  highest  and  second 
highest  sets  of  3-minute  block  average 
opacities  for  each  steel  production 
cycle. 

(4)  Opacity  observations  must  cover 
the  entire  steel  production  cycle  and 
must  be  made  for  at  least  three  cycles. 
The  steel  production  cycle  begins  when 
the  scrap  is  charged  to  the  furnace  and 
ends  3  minutes  after  the  slag  is  emptied 
from  the  vessel  into  the  slag  pot. 

(5)  Determine  and  record  the  starting 
and  stopping  times  of  the  steel 
production  cycle. 

§  63.7824    What  test  methods  and  other 
procedures  must  I  use  to  establish  and 
demonstrate  initial  compliance  with 
operating  limits? 

(a)  For  each  captiire  system  subject  to 
an  operating  limit  in  §63. 7790(b)(1), 
you  must  certify  that  the  system 
operated  during  the  performance  test  at 
the  site-specific  operating  limits 
established  in  your  operation  and 
maintenance  plan  using  the  procedures 
in  paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  Concurrent  with  all  opacity 
observations,  measure  and  record  values 
for  each  of  the  operating  limit 
parameters  in  your  capture  system 
operation  and  maintenance  plan 
according  to  the  monitoring 
requfrements  specified  in  §  63.7830(a). 

(2)  For  any  dampers  that  are  manually 
set  and  remain  at  the  same  position  at 
all  times  the  capture  system  is 
operating,  the  damper  position  must  be 
visually  checked  and  recorded  at  the 
beginning  and  end  of  each  opacity 
observation  period  segment. 

(3)  Review  and  record  the  monitoring 
data.  Identify  and  explain  any  times  the 
captiu'e  system  operated  outside  the 
applicable  operating  limits. 

(4)  Certify  in  your  performance  test 
report  that  diu-ing  all  observation  period 
segments,  the  capture  system  was 
operating  at  the  values  or  settings 
established  in  your  capture  system 
operation  and  maintenance  plan. 

(b)  For  a  venturi  scrubber  subject  to 
operating  limits  for  pressure  drop  and 
scrubber  water  flow  rate  in 
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§  63.7790(b)(2),  you  must  establish  site- 
specific  operating  limits  according  to 
the  procedures  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  Using  the  continuous  parameter 
monitoring  system  (CPMS)  required  in 
§  63.7830(c),  measure  and  record  the 
pressure  drop  and  scrubber  water  flow 
rate  during  each  run  of  the  particulate 
matter  performance  test. 

(2)  Compute  and  record  the  hourly 
average  pressure  drop  and  scrubber 
water  flow  rate  for  each  individual  test 
nm.  Your  operating  limits  are  the  lowest 
average  pressure  drop  and  scrubber 
water  flow  rate  value  in  any  of  the  three 
runs  that  meet  the  applicable  emission 
limit. 

(c)  For  an  electrostatic  precipitator 
subject  to  the  operating  limit  in 

§  63.7790(b)(3)  for  opacity,  you  must 
establish  a  site-specific  operating  limit 
according  to  the  procedures  in 
paragraphs  (c)(1)  through  (3)  of  this 
section. 

(1)  Using  the  continuous  opacity 
monitoring  system  (COMS)  required  in 
§  63.7830(d),  measure  and  record  the 
opacity  of  emissions  from  each  control 
device  stack  during  each  nm  of  the 
particulate  matter  performance  test. 

(2)  Compute  and  record  the  6-niinute 
block  average  opacity  from  36  or  more 
data  points  equally  spaced  over  each  6- 
minute  period  during  the  test  runs. 

(3)  Determine,  based  on  the  6-minute 
block  averages,  the  opacity  value 
corresponding  to  the  99  percent  upper 
confidence  limit  on  the  mean  of  a 
normal  distribution  of  average  opacity 
values. 

(d)  You  may  change  the  operating 
limits  for  a  captiue  system,  venturi 
scmbber,  or  electrostatic  precipitator  if 
you  meet  the  requirements  in 
paragraphs  (d)(1)  through  (3)  of  this 
section. 

(1)  Submit  a  written  notification  to 
the  Administrator  of  your  request  to 
conduct  a  new  performance  test  to 
revise  the  operating  limit. 

(2)  Conduct  a  performance  test  to 
demonstrate  compliance  with  the 
applicable  emission  limitation  in  Table 
1  to  this  subpart. 

(3)  Establish  revised  operating  limits 
according  to  the  applicable  procedures 
in  paragraphs  (a)  through  (c)  of  this 
section  for  a  control  device  or  capture 
system. 

(e)  For  each  sinter  plant  subject  to  the 
operating  limit  for  the  oil  content  of  the 
sinter  plant  feedstock  in  §  63.7790(d)(1), 
you  must  demonstrate  initial 
compliance  according  to  the  procedures 
in  paragraphs  (e)(1)  through  (3)  of  this 
section. 

(1)  Sample  the  feedstock  at  least  three 
times  a  day  (once  every  8  hours), 


composite  the  three  samples  each  day, 
and  analyze  the  composited  samples 
using  Method  9071B,  "n-Hexane 
Extractable  Material(HEM)  for  Sludge, 
Sediment,  and  Solid  Samples," 
(Revision  2,  April  1998).  Method  9071B 
is  incorporated  by  reference  (see 
§  63.14)  and  is  published  in  EPA 
Publication  SW-846  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods."  Record  the 
sampling  date  and  time,  oil  content 
values,  and  sinter  produced  (tons/day). 

(2)  Continue  the  sampling  and 
analysis  procedure  for  30  consecutive 
days. 

(3)  Each  day,  compute  and  record  the 
30-day  rolling  average  using  that  day's 
value  and  the  29  previous  daily  values. 

(f)  To  demonstrate  initial  compliance 
with  the  alternative  operating  limit  for 
volatile  organic  compound  emissions 
from  the  sinter  plant  windbox  exhaust 
stream  in  §  63.7790(d)(2),  follow  the  test 
methods  and  procedures  in  paragraphs 
(f)(1)  through  (5)  of  this  section. 

(1)  Determine  the  volatile  organic 
compound  emissions  according  to  the 
following  test  methods  in  appendix  A  to 
part  60  of  this  chapter: 

(i)  Method  1  to  select  sampling  port 
locations  and  the  niunber  of  traverse 
points.  Sampling  ports  must  be  located 
at  the  outlet  of  the  control  device  and 
prior  to  any  releases  to  the  atmosphere.' 

(ii)  Method  2,  2F,  or  2G  to  determine 
the  volumetric  flow  rate  of  the  stack  gas. 

(iii)  Method  3,  3A,  or  3B  to  determine 
the  dry  molecidar  weight  of  the  stack 
gas. 

(iv)  Method  4  to  determine  the 
moistiu-e  content  of  the  stack  gas. 

(v)  Method  25  to  determine  the  mass 
concentration  of  volatile  organic 
compound  emissions  (total  gaseous 
nonmethane  organics  as^carbon)  from 
the  sinter  plant  windbox  exhaust  stream 
stack. 

(2)  Determine  volatile  organic 
compound  (VOC)  emissions  every  24 
hours  (from  at  least  three  samples  taken 
at  8-hour  intervals)  using  Method  25  in 
40  CFR  part  60,  appendix  A.  Record  the 
sampling  date  and  time,  sampling 
results,  and  sinter  produced  (tons/day). 

(3)  Compute'the  process-weighted 
mass  emissions  (Ev)  each  day  using 
Equation  1  of  this  section  as  follows: 


E    = 


MgXQ 


(Eq.  1) 


35.3  Ix  454,000  xK 
Where: 
Ev  =  Process-weighted  mass  emissions 

of  volatile  organic  compounds,  lb/ 

ton; 
Mc  =  Average  concentration  of  total 

gaseous  nonmethane  organics  as 

carbon  by  Method  25  (40  CFR  part 


60,  appendix  A),  milligrams  per  dry 

standard  cubic  meters  (mg/dscm) 

for  each  day; 
Q  =  Volimietric  flow  rate  of  stack  gas, 

dscf/hr; 
35.31  =  Conversion  factor  (dscf/dscm); 
454,000  =  Conversion  factor  (mg/lb); 

and 
K  =  Daily  production  rate  of  sinter,  tons/ 

hr. 

(4)  Continue  the  sampling  and 
analysis  procedure  in  paragraphs  (f)(1) 
through  (3)  of  this  section  for  30 
consecutive  days. 

(5)  Compute  and  record  the  30-day 
rolling  average  of  VOC  emissions  for 
each  operating  day. 

(g)  You  may  use  an  alternative  test 
method  to  determine  the  oil  content  of 
the  sinter  plant  feedstock  or  the  volatile 
organic  compound  emissions  from  the 
sinter  plant  windbox  exhaust  stack  if 
you  have  already  demonstrated  the 
equivalency  of  the  alternative  method 
for  a  specific  plant  and  have  received 
previous  approval  from  the  applicable 
permitting  authority. 

§  63.7825    How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations 
that  apply  to  me? 

(a)  For  each  affected  source  subject  to 
an  emission  or  opacity  limit  in  Table  1 
to  this  subpart,  you  have  demonstrated 
initial  compliance  if: 

(1)  You  meet  the  conditions  in  Table 
2  to  this  subpart;  and 

(2)  For  eadi  capture  system  subject  to 
the  operating  Umit  in  §63. 7790(b)(1), 
you  have  established  appropriate  site- 
specific  operating  limit(s)  and  have  a 
record  of  the  operating  parameter  data 
measured  during  the  performance  test  in 
accordance  wath  §63. 7824(a)(1). 

(3)  For  each  venturi  scrubber  subject 
to  the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.7790(b)(2),  you  have  established 
appropriate  site-specific  operating  limits 
and  have  a  record  of  the  pressure  drop 
and  scrubber  water  flow  rate  measured 
during  the  performance  test  in 
accordance  writh  §  63.7824(b);  and 

(4)  For  each  electrostatic  precipitator 
subject  to  the  opacity  operating  limit  in 
§  63.7790(b)(3),  you  have  established  an 
appropriate  site-specific  operating  limit 
and  have  a  record  of  the  opacity 
measurements  made  during  the 
performance  test  in  accordance  with 

§  63.7824(c). 

(b)  For  each  existing  or  new  sinter 
plant  subject  to  the  operating  limit  in 

§  63.7790(d)(1),  you  have  demonstrated 
initial  compliance  if  the  30-day  rolling 
average  of  die  oil  content  of  the 
feedstock,  measured  during  the  initial 
performance  test  in  accordance  with    ' 
§  63.7824(e)  is  no  more  than  0.02 
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percent  or  the  volatile  organic 
compound  emissions  from  the  sinter 
plant  windbox  exhaust  stream, 
measured  during  the  initial  performance 
test  in  accordance  with  §  63.7824(f),  is 
no  more  than  0.2  lb/ ton  of  sinter 
produced.  ^ 

(c)  For  each  emission  limitation  that 
applies  to  you,  you  must  submit  a 
notification  of  compliance  status 
according  to  §63. 7840(e). 

§  63.7826    How  do  I  demonstrate  inKial 
compliance  with  the  operation  and 
maintenance  requirements  that  apply  to 
me? 

(a)  For  a  capture  system  applied  to 
emissions  from  a  sinter  plant  discharge 
end  or  blast  furnace  casthouse  or  to 
secondary  emissions  from  a  BOPF,  you 
have  demonstrated  initial  compliance  if 
you  meet  all  of  the  conditions  in 
paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  Prepared  the  capture  system 
operation  and  maintenance  plan 
according  to  the  requirements  of 
§  63.7800(b).  including  monthly 
inspection  procedures  and  detailed 
descriptions  of  the  operating 
parameter(s)  selected  to  monitor  the 
captiue  system; 

(2)  Certified  in  your  performance  test 
report  that  the  system  operated  during 
the  test  at  the  operating  limits 
established  in  your  operation  and 
maintenance  plan; 

(3)  Submitted  a  notification  of 
compliance  status  according  to  the 
requirements  in  §  63.7840(e),  including 
a  copy  of  the  capture  system  operation 
and  maintenance  plan  and  yoiu 
certification  that  you  will  operate  the 
capture  system  at  the  values  or  settings 
established  for  the  operating  limits  in 
that  plan;  and 

(4)  Prepared  a  site-specific  monitoring 
plan  according  to  the  requirements  in 

§  63.7831(a). 

(b)  For  each  control  device  subject  to 
operating  Umits  in  §  63.7790(b)(2)  or  (3), 
you  have  demonstrated  initial 
compliance  if  you  meet  all  the 
conditions  in  paragraphs  (b)(1)  through 
(3)  of  this  section. 

(1)  Prepared  the  control  device 
operation  and  maintenance  plan 
according  to  the  reqmrements  of 

§  63.7800(b),  including  a  preventative 
maintenance  schedule  and,  if 
applicable,  detailed  descriptions  of  the 
procedures  you  use  for  corrective  action 
for  baghouses; 

(2)  Submitted  a  notification  of 
compliance  status  according  to  the 
requirements  in  §  63.7840(e),  including 
a  copy  of  the  operation  and 
maintenance  plan;  and 


(3)  Prepared  a  site-specific  monitoring 
plan  according  to  the  requirements  in 
§  63.7831(a). 

Continuous  Compliance  Requirements 

§  63.7830    What  are  my  monitoring 
requirements? 

(a)  For  each  capture  system  subject  to 
an  operating  limit  in  §  63.7790(b)(1) 
established  in  your  capttire  system 
operation  and  maintenance  plan,  you 
must  install,  operate,  and  maintain  a 
CPMS  according  to  the  requirements  in 
§  63.7831(e)  and  the  requirements  in 
paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  Dampers  that  are  manually  set  and 
remain  in  the  same  position  are  exempt 
from  the  requirement  to  install  and 
operate  a  CPMS.  If  dampers  are  not 
manually  set  and  remain  in  the  same 
position,  you  must  make  a  visual  check 
at  least  once  rvery  24  hoiu'S  to  verify 
that  each  damper  for  the  capttire  system 
is  in  the  same  position  as  diuing  the 
initial  performance  test. 

(2)  If  you  use  a  flow  measurement 
device  to  monitor  the  operating  limit 
parameter  for  a  sinter  plant  discharge 
end  or  blast  furnace  casthouse,  you 
must  monitor  the  hoiuly  average  rate 
(e.g.,  the  hourly  average  actual 
vohunetric  flow  rate  through  each 
separately  ducted  hood,  the  average 
Hourly  total  volumetric  flow  rate  at  the 
inlet  to  the  control  device)  according  to 
the  requirements  in  §  63.7832. 

(3)  If  you  use  a  flow  measurement 
device  to  monitor  the  operating  limit 
parameter  for  a  capture  system  applied 
to  secondary  emissions  from  a  BOPF, 
you  must  monitor  the  average  rate  for 
each  steel  production  cycle  (e.g.,  the 
average  actual  volumetric  flow  rate 
through  each  separately  ducted  hood  for 
each  steel  production  cycle,  the  average 
total  volumetric  flow  rate  at  the  inlet  to 
the  control  device  for  each  steel 
production  cycle)  according  to  the 
requirements  in  §  63.7832. 

(d)  For  each  baghouse  applied  to  meet 
any  particulate  emission  limit  in  Table 
1  of  this  subpart,  you  must  install, 
operate,  and  maintain  a  bag  leak 
detection  system  according  to 
§  63.7831(f),  monitor  the  relative  chemge 
in  particulate  matter  loadings  according 
to  the  requirements  in  §  63.7832,  and 
conduct  inspections  at  thefr  specified 
frequencies  according  to  the 
requirements  in  paragraphs  (b)(1) 
through  (8)  of  this  section. 

(1)  Monitor  the  pressure  drop  across 
each  baghouse  cell  each  day  to  ensure 
presstire  drop  is  within  the  normal 
operating  range  identified  in  the 
manual. 

(2)  Confirm  that  dust  is  being 
removed  from  hoppers  through  weekly 


visual  inspections  or  other  means  of 
ensuring  the  proper  functioning  of 
removal  mechanisms. 

(3)  Check  the  compressed  air  supply 
for  pulse-jet  baghouses  each  day. 

(4)  Monitor  cleaning  cycles  to  ensvue 
proper  operation  using  an  appropriate 
methodology. 

(5)  Check  bag  cleaning  mechanisms 
for  proper  functioning  through  monthly 
visual  inspection  or  equivalent  means. 

(6)  Make  monthly  visual  checks  of  bag 
tension  on  reverse  air  and  shaker-t5rpe 
baghouses  to  ensvue  that  bags  are  not 
kinked  (kneed  or  bent)  or  laying  on  their 
sides.  You  do  not  have  to  make  this 
check  for  shaker-type  baghouses  using 
self-tensioning  (spring-loaded)  devices. 

(7)  Confirm  the  physical  integrity  of 
the  baghouse  through  quarterly  visual 
inspections  of  the  baghouse  interior  for 
air  leaks. 

(8)  Inspect  fans  for  wear,  material 
buildup,  and  corrosion  through 
quarterly  visual  inspections,  vibration 
detectors,  or  equivalent  means. 

(c)  For  each  venturi  scrubber  subject 
to  the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.7790(b)(2),  you  must  install, 
operate,  and  maintain  CPMS  according 
to  the  requirements  jn  §  63.7831(g)  and 
monitor  die  hourly  average  pressure 
drop  and  water  flow  rate  according  to 
the  requirements  in  §63.7832. 

(d)  For  each  electrostatic  precipitator 
subject  to  the  opacity  operating  limit  in 
§  63.7790(b)(3),  you  must  install, 
operate,  and  maintain  a  COMS 
according  to  the  requirements  in 

§  63.7831(h)  and  monitor  the  6-minute 
average  opacity  of  emissions  exiting 
each  control  device  stack  according  to 
the  requirements  in  §  63.7832. 

(e)  For  each  sinter  plant  subject  to  the 
operating  limit  in  §  63.7790(d),  you 
must  either: 

(1)  Compute  and  record  the  30-day 
rolling  average  of  the  oil  content  of  die 
feedstock  for  each  operating  day  using 
the  procedures  in  §  63.7824(e);  or 

(2)  Compute  and  record  the  30-day 
rolling  average  of  volatile  organic 
compound  emissions  (lbs/ton  of  sinter) 
for  each  operating  day  using  the 
procedures  in  §63. 7824(f). 

§  63.7831    What  are  the  installation, 
operation,  and  maintenance  requirements 
for  my  monitors? 

(a)  For  each  CPMS  required  in 
§  63.7830,  you  must  develop  and  make 
available  for  inspection  upon  request  by 
the  permitting  authority  a  site-specific 
monitoring  plan  that  addresses  the 
requirements  in  paragraphs  (a)(1) 
through  (6)  of  this  section. 

(1)  Installation  of  the  CPMS  sampling 
probe  or  other  interface  at  a 
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measurement  location  relative  to  each 
affected  process  unit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  (e.g., 
on  or  downstream  of  the  last  control 
device); 

(2)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  parametric  signal  analyzer,  and  the 
data  collection  and  reduction  system; 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  (e.g., 
calibrations); 

(4)  Ongoing  operation  and 
maintenance  procedures  in  accordance 
with  the  general  requirements  of 

§S  63.8(c)(1),  (c)(3),  (c)(4)(ii),  (c)(7),  and 
(c)(8); 

(5)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §63. 8(d);  and 

(6)  Ongoing  recordkeeping  and 
reporting  procedures  in  accordance  the 
general  requirements  of  §§  63.10(c), 
(e)(1),  and  {e)(2)(i). 

(b)  Unless  otherwise  specified,  each 
CPMS  must: 

(1)  Complete  a  minimum  of  one  cycle 
of  operation  for  each  successive  15- 
minute  period  and  collect  a  miniTnnni  of 
three  of  the  required  four  data  points  to 
constitute  a  valid  hour  of  data; 

(2)  Provide  valid  hourly  data  for  at 
least  95  percent  of  every  averaging 
period;  and 

(3)  Determine  and  record  the  hourly 
average  of  all  recorded  readings. 

(c)  You  must  conduct  a  performance 
evaluation  of  each  CPMS  in  accordance 
with  your  site-specific  monitoring  plan. 

(d)  You  must  operate  and  maintain 
the  CPMS  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

(e)  For  each  capture  system  subject  to 
an  operating  limit  in  §  63.7790(b)(1), 
you  must  install,  operate,  and  maintain 
each  CPMS  according  to  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  section. 

(f)  For  each  baghouse  applied  to  meet 
any  particulate  emission  limit  in  Table 
1  of  this  subpart,  you  must  install, 
operate,  and  maintain  a  bag  leak 
detection  system  according  to  the 
requirements  in  paragraphs  (f)(1) 
through  (7)  of  this  section. 

(1)  The  system  must  be  certified  by 
the  manufacturer  to  be  capable  of 
detecting  emissions  of  particulate  matter 
at  concentrations  of  10  milligrams  per 
actual  cubic  meter  (0.0044  grains  per 
actual  cubic  foot)  or  less. 

(2)  The  system  must  provide  output  of 
relative  changes  in  particulate  matter 
loadings. 

(3)  The  system  must  be  equipped  with 
an  alarm  that  will  sound  when  an 
increase  in  relative  particulate  loadings 


is  detected  over  a  preset  level.  The 
alarm  must  be  located  such  that  it  can 
be  beard  by  the  appropriate  plant 
personnel. 

(4)  Each  system  that  works  based  on 
the  triboelectric  effect  must  be  installed, 
operated,  and  maintained  in  a  manner 
consistent  with  the  guidance  document, 
"Fabric  Filter  Bag  Leak  Detection 
Guidance,"  EPA-454/R-98-015, 
September  1997.  You  may  install, 
operate,  and  maintain  other  types  of  bag 
leak  detection  systems  in  a  maimer 
consistent  with  the  manufacturer's 
vmtten  specifications  and 
recommendations. 

.  (5)  To  make  the  initial  adjustment  of 
the  system,  establish  the  baseline  output 
by  adjusting  the  sensitivity  (range)  and 
the  averaging  period  of  the  device. 
Then,  establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(6)  Following  the  initial  adjustment, 
do  not  adjust  the  sensitivity  or  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time,  except  as  detailed  in 
your  operation  and  maintenance  plan. 
Do  not  increase  the  sensitivity  by  more 
than  100  percent  of  decrease  the 
sensitivity  by  more  than  50  percent  over 
a  365-day  period  unless  a  responsible 
official  certifies,  in  wTiting,  that  the 
baghouse  has  been  inspected  and  found 
to  be  in  good  operating  condition. 

(7)  Where  multiple  detectors  are  " 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(g)  For  each  venturi  scrubber  subject 
to  operating  limits  in  §  63.7790(b)(2)  for 
pressure  drop  and  scrubber  water  flow 
rate,  you  must  install,  operate,  and 
maintain  each  CPMS  according  to  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  section. 

(h)  For  each  electrostatic  precipitator 
subject  to  the  opacity  operating  limit  in 
§  63.7790(b)(3),  you  must  install, 
operate,  and  maintain  each  COMS 
according  to  the  requirements  in 
paragraphs  (h)(1)  through  (4)  of  this 
section. 

(1)  You  must  install,  operate,  and 
maintain  each  COMS  according  to 
Performance  Specification  1  in  40  CFR 
part  60,  appendix  B. 

(2)  You  must  conduct  a  performance 
evaluation  of  each  COMS  according  to 
§  63.8  and  Performance  Specification  1 
in  appendix  B  to  40  CFR  part  60. 

(3)  Each  COMS  must  complete  a 
minimum  of  one  cycle  of  sampling  and 
analyzing  for  each  successive  10-second 
period  and  one  cycle  of  data  recording 
for  each  successive  6-minute  period. 

(4)  COMS  data  must  be  reduced  as 
specified  in  §  63.8(g)(2). 


§  63.7832    How  do  I  monitor  and  coliect 
data  to  demonstrate  continuous 
compliance? 

(a)  Except  for  monitoring 
malfunctions,  out-of-control  periods  as 
specified  in  §  63.8(c)(7),  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including  as 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments), 
you  must  monitor  continuously  (or 
collect  data  at  all  requfred  intervals)  at 
all  times  an  affected  source  is  operating. 

(b)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels  or  to  fulfill 
a  minimum  data  availability 
requirement,  if  applicable.  You  must 
use  all  the  data  collected  during  all 
other  periods  in  assessing  compliance. 

(c)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  monitoring  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions. 

§63.7833    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  that  apply  to  me? 

(a)  You  must  demonstrate  continuous 
compliance  for  each  affected  source 
subject  to  an  emission  or  opacity  limit 
in  §  63.7790(a)  by  meeting  the 
requirements  in  Table  3  to  this  subpart. 

(b)  You  must  demonstrate  continuous 
compliance  for  each  captiire  system 
subject  to  an  operating  limit  in 

§  63.7790(b)(1)  by  meeting  die 
requirements  in  paragraphs  (b)(1)  and 
(2)  of  this  section. 

(1)  Operate  the  captiu-e  system  at  or 
above  the  lowest  values  or  settings 
established  for  the  operating  limits  in 
your  operation  and  maintenance  plan;  ' 
and 

(2)  Monitor  the  capture  system 
according  to  the  requirements  in 

§  63.7830(a)  and  collect,  reduce,  and 
record  the  monitoring  data  for  each  of 
the  operating  limit  parameters  according 
to  the  applicable  requirements  of  this 
subpart; 

(c)  For  each  baghouse  applied  to  meet 
any  particulate  emission  limit  in  Table 
1  to  this  subpart,  you  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  in  paragraphs  (c)(1) 
and  (2)  of  this  section: 

(1)  Maintaining  records  of  the  time 
you  initiated  corrective  action  in  the 
event  of  a  bag  leak  detection  system 
alarm,  the  corrective  action(s)  taken, 
and  the  date  on  which  corrective  action 
was  completed. 
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(2)  Inspecting  and  maintaining  each 
baghouse  according  to  the  requirements 
in  §  63.7831(f)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements.  If 
you  increase  or  decrease  the  sensitivity 
of  the  bag  leak  detection  system  beyond 
the  limits  specified  in  §  63.7831(11(6). 
you  must  include  a  copy  of  the  required 
written  certification  by  a  responsible 
official  in  the  next  semiannual 
compliance  report. 

(d)  For  each  ventiui  scrubber  subject 
to  the  operating  limits  for  pressure  drop 
and  scrubber  water  flow  rate  in 

§  63.7790(b)(2),  you  must  demonstrate 
continuous  compliance  by  completing 
the  requirements  of  paragraphs  (d)(1) 
throu^  (3)  of  this  section: 

(1)  Maintaining  the  hourly  average 
pressiu'e  drop  and  scrubber  water  flow 
rate  at  levels  no  lower  than  those 
established  dining  the  initial  or 
subsequent  performance  test; 

(2)  Operating  and  maintaining  each 
venturi  scrubber  CPMS  according  to 
§  63.7831(g)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements; 
and 

(3)  Collecting  and  reducing 
monitoring  data  for  pressiu^  drop  and 
scrubber  water  flow  rate  according  to 
§  63.7831(b)  and  recording  all 
information  needed  to  dociunent 
conformance  with  these  requirements. 

(e)  For  each  electrostatic  precipitator 
subject  to  the  site-specific  opacity 
operating  limit  in  §  63.7790(b)(3),  you 
must  demonstrate  continuous 
compliance  by  completing  the 
requirements  of  paragraphs  (e)(1)  and 
(2)  of  this  section: 

(1)  Maintaining  the  average  opacity  of 
emissions  for  each  6-minute  period  no 
higher  than  the  site-specific  limit 
established  diuing  the  initial  or 
subsequent  performance  test;  and 

(2)  Operating  and  maintaining  each 
COMS  and  reducing  the  COMS  data 
according  to  §63. 783 1(h). 

(f)  For  each  new  or  existing  sinter 
plant  subject  to  the  operating  limit  in 
§  63.7790(d),  you  must  demonstrate 
continuous  compliance  by  either: 

(1)  For  the  sinter  plant  feedstock  oil 
content  operating  limit  in 
§  63.7790(d)(1), 

(i)  Computing  and  recording  the  30- 
day  rolling  average  of  the  percent  oil 
content  for  each  operating  day 
according  to  the  performance  test 
procedines  in  §  63.7824(e); 

(ii)  Recording  the  sampling  date  and 
time,  oil  content  values,  and  sinter 
produced  (tons/day);  and 

(iii)  Maintaining  the  30-day  rolling 
average  oil  content  of  the  feedstock  no 
higher  than  0.02  percent. 


(2)  For  the  volatile  organic  compoimd 
operating  limit  in  §  63.7790(d)(2), 

(i)  Computing  and  recording  the  30- 
day  rolling  average  of  volatile  organic 
compound  emissions  for  each  operating 
day  according  to  the  performance  test 
procedures  in  §  63.7824(f); 

(ii)  Recording  the  sampling  date  and 
time,  sampling  values,  and  sinter 
produced  (tons/day);  and 

(iii)  Maintaining  the  30-day  rolling 
average  of  volatile  organic  compound 
emissions  no  higher  than  0.2  lb/ton  of 
sinter  produced. 

§  63.7834    How  do  I  demonstrate 
continuous  compliance  with  the  operation 
and  maintenance  requirements  that  apply  to 
me? 

(a)  For  each  capture  system  and 
control  device  subject  to  an  operating 
limit  in  §  63.7790(b),  you  must 
demonstrate  continuous  compliance 
with  the  operation  and  maintenance 
requirements  in  §  63.7800(b)  by  meeting 
the  requirements  of  paragraphs  (a)(1) 
throu^  (3)  of  this  section: 

(1)  Making  monthly  inspections  of 
capture  systems  and  initiating  corrective 
action  accordingfo  §  63.7800(b)(1)  and 
recording  all  information  needed  to 
document  conformance  with  these 
requirements: 

(2)  Performing  preventative 
maintenance  according  to 

§  63.7800(b)(2)  and  recording  all 
information  needed  to  dociunent 
conformance  with  these  requirements; 
and 

(3)  Initiating  and  completing 
corrective  action  for  a  bag  leak  detection 
system  alann  according  to 

§  63.7800(b)(4)  and  recording  all 
information  needed  to  document 
conformance  with  these  requirements. 

(b)  You  must  maintain  a  current  copy 
of  the  operation  and  maintenance  plan 
required  in  §  63.7800(b)  onsite  and 
available  for  inspection  upon  request. 
You  must  keep  the  plans  for  the  life  of 
the  affected  source  or  until  the  affected 
soiut:e  is  no  longer  subject  to  the 
requirements  of  this  subpart. 

§  63.7835    What  other  requirements  must  I 
meet  to  demonstrate  continuous 
compliance? 

(a)  Deviations.  You  must  report  each 
instance  in  which  you  did  not  meet 
each  emission  limitation  in  §  63.7790 
that  applies  to  you.  This  includes 
periods  of  startup,  shutdown,  and 
malfunction.  You  also  must  report  each 
instance  in  which  you  did  not  meet 
each  operation  and  maintenance 
reqiiirement  in  §  63.7800  that  applies  to 
you.  These  instances  are  deviations 
from  the  emission  limitations  and 
operation  and  maintenance 
requirements  in  this  subpart.  These 


deviations  must  be  reported  according 
to  the  requirements  in  §  63.7841. 

(b)  Startups,  shutdowns,  and 
malfunctions.  Dining  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(1)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdowrn,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan. 

(2)  The  Administrator  will  determine 
whether  deviations  that  occur  during  a 
period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to. 
the  provisions  in  §  63.6(e). 

Notifications,  Reports,  and  Records 

§  63.7840    What  notifications  must  I  submit 
and  wtien? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c),  63.8(e)  and  (f)(4),  and 
63.9(b)  through  (h)  that  apply  to  you  by 
theigpecified  dates. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
startup  your  affected  source  before  May 
20,  2003,  you  must  submit  your  initial 
notification  no  later  than  September  17, 
2003. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
start  your  new  affected  source  on  or 
after  May  20,  2003,  you  must  submit 
your  initial  notification  no  later  than 
120  calendar  days  after  you  become 
subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  opacity  observation, 
or  other  initial  compliance 
demonstration,  you  must  submit  a 
notification  of  compliance  status 
according  to  §63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  completion  of 
the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  that  does  include  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 

§  63.10(d)(2). 
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§  63.7841    What  reports  must  I  submit  and 
wtien? 

(a)  Compliance  report  due  dates. 
Unless  the  Administrator  has  approved 
a  different  schedule,  you  must  submit  a 
semiannual  compliance  report  to  your 
permitting  authority  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.7783  and 
ending  on  June  30  or  December  31, 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  source  in  §63.7783. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31 ,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiaimual 
reporting  period  itom  January  1  through 
June  30  or  the  semiannual  reporting 
period  fi-om  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiaimual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  and 
if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6{a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(a)(1)  through  (4)  of  this  section. 

(b)  Compliance  report  contents.  Each 
compliance  report  must  include  the 
information  in  paragraphs  (b)(1)  through 
(3)  of  this  section  and,  as  applicable, 
paragraphs  (b)(4)  through  (8)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  tide,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  writh 
your  startup,  shutdovra,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  continuous  compliance 


requirements  in  §§63.7833  and  63.7834 
that  apply  to  you,  a  statement  that  there 
were  no  deviations  from  the  emission 
limitations  or  operation  and 
maintenance  requirements  during  the 
reporting  period. 

(6)  If  there  were  no  periods  during 
which  a  continuous  monitoring  system 
(including  a  CPMS,  COMS,  or 
continuous  emission  monitoring  system 
(CEMS)  was  out-of-control  as  specified 
in  §  63.8(c)(7),  a  statement  that  there 
were  no  periods  during  which  the 
CPMS  was  out-of-control  during  the 
reporting  period. 

(7)  For  each  deviation  from  an 
emission  limitation  in  §  63.7790  that 
occurs  at  an  affected  source  where  you 
are  not  using  a  continuous  monitoring 
system  (including  a  CPMS,  COMS,  or 
CEMS)  to  comply  with  an  emission 
limitation  in  this  subpart,  the 
compliance  report  must  contain  the 
information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  the  information 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  'The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(ii)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable)  as  applicable  and  the 
corrective  action  taken. 

(8)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
continuous  monitoring  system 
(including  a  CPMS  or  COMS)  to  comply 
with  the  emission  limitation  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (b)(1)  through 
(4)  of  this  section  and  die  information 
in  paragraphs  (b)(8)(i)  through  (xi)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(i)  'The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  monitoring  was  inoperative, 
except  for  zero  (low-level)  and  high- 
level  checks. 

(iii)  The  date,  time,  and  duration  that 
each  continuous  monitoring  system  was 
out-of-control  as  specified  in 
§  63.8(c)(7),  including  the  information 
in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(v)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 


(vi)  A  breakdowrn  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  including  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(vii)  A  summary  of  the  total  duration 
of  continuous  monitoring  system 
downtime  during  the  reporting  period 
and  the  total  duration  of  continuous 
monitoring  system  downtime  as  a 
percent  of  the  total-source  operating 
time  during  the  reporting  period. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  monitoring  system. 

(x)  The  date  of  the  latest  continuous 
monitoring  system  certification  or  audit. 

(xi)  A  description  of  any  changes  in 
continuous  monitoring  systems, 
processes,  or  controls  since  the  last 
reporting  period. 

(c)  Immediate  startup,  shutdown,  and 
malfunction  report.  If  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period  that  was 
not  consistent  with  your  startup, 
shutdown,  and  malfunction  plan,  you 
must  submit  an  immediate  startup, 
shutdown,  and  malfunction  report 
according  to  the  requirements  in 
§63.10(d)(5)(ii). 

(d)  Part  70  monitoring  report.  If  you 
have  obtained  a  tide  V  operating  permit 
for  an  affected  source  pursuant  to  40 
CFR  part  70  or  71,  you  must  report  all 
deviations  as  defined  in  this  subpart  in 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6(a)(3)(iii)(A).  If  you  submit 
a  compliance  report  for  an  affected 
source  along  with,  or  as  part  of,  the 
semiaimual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  the  required 
information  concerning  deviations  frt>m 
any  emission  limitation  or  operation 
and  maintenance  requirement  in  this 
subpart,  submission  of  the  compliance 
report  satisfies  any  obligation  to  report 
the  same  deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  compliance  report  does  not 
otherwise  affect  any  obligation  you  may 
have  to  report  deviations  from  permit 
requirements  for  an  affected  source  to 
your  permitting  authority. 

§63.7842    What  records  must  i  Iceep? 

(a)  You  must  keep  the  following 
records: 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
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compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3){iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests, 
performance  evaluations,  and  opacity 
observations  as  required  in 
§63.10(b)(2){viii). 

(b)  For  each  COMS,  you  must  keep 
the  records  specified  in  paragraphs 
(b)(1)  du-ough  (4)  of  this  section. 

(1)  Records  described  in 

§  63.10(b)(2)(vi)  through  (xi). 

(2)  Monitoring  data  for  a  performance 
evaluation  as  required  in  §  63.6(h)(7)(i) 
and  (ii). 

(3)  Previous  (that  is,  superceded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occmred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  dining  another  period. 

(c)  You  must  keep  the  records 
required  in  §  63/6Ch)(6)  for  visual 
observations. 

(d)  You  must  keep  the  records 
required  in  §§63.7833  and  63.7834  to 
show  continuous  compliance  with  each 
emission  limitation  and  operation  and 
maintenance  requirement  that  applies  to 
you. 

§  63.7843    In  what  fonn  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §63. 10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63.7850    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  4  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 

§  63.7851    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 


U.S.  EPA  Administrator  has  delegated 
authority  to  youi  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  shoidd  contact  yoin  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpeut  is  delegated  to  yoin  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternative  opacity 
emission  limits  in  Table  1  to  this 
subpart  under  §  63.6(h)(9). 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90,  except  for 
approval  of  an  alternative  method  for 
the  oil  content  of  the  sinter  plant 
feedstock  or  volatile  organic  compoimd 
measurements  for  the  sinter  plant 
windbox  exhaust  stream  stack  as 
provided  in  §63. 7824(g). 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.7852    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows. 

Bag  leak  detection  system  means  a 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
upset  conditions.  A  bag  leak  detection 
system  includes,  but  is  not  limited  to, 
an  instrument  that  operates  on 
tribroelectric,  light  scattering,  light 
transmittance,  or  other  effect  to 
continuously  monitor  relative 
particulate  matter  loadings. 

Basic  oxygen  process  furnace  means 
any  refractory-lined  vessel  in  which 
high-purity  oxygen  is  blown  imder 
pressure  through  a  bath  of  molten  iron, 
scrap  metal,  and  fluxes  to  produce  steel. 
This  definition  includes  both  top  and 
bottom  blown  furnaces,  but  does  not 
include  argon  oxygen  decarburization 
furnaces. 

Basic  oxygen  process  furnace  shop 
means  the  place  where  steelmaking 
operations  that  begin  with  the  transfer 


of  molten  iron  (hot  metal)  from  the 
torpedo  car  and  end  prior  to  casting  the 
molten  steel,  including  hot  metal 
transfer,  desulfurization,  slag  skinmiing, 
refining  in  a  basic  oxygen  process 
furnace,  and  ladle  metallurgy  occur. 

Basic  oxygen  process  furnace  shop 
ancillary  operations  means  the 
processes  where  hot  metal  transfer,  hot 
metal  desulfurization,  slag  skimming, 
and  ladle  metallurgy  occur. 

Blast  furnace  means  a  furnace  used 
for  the  production  of  molten  iron  from 
iron  ore  and  other  iron  bearing 
materials. 

Bottom-blown  furnace  means  any 
basic  oxygen  process  furnace  in  which 
oxygen  and  other  combustion  gases  are 
introduced  into  the  bath  of  molten  iron 
through  tuyeres  in  the  bottom  of  the 
vessel  or  through  tuyeres  in  the  bottom 
and  sides  of  the  vessel. 

Casthouse  means  the  building  or 
structine  that  encloses  the  bottom 
portion  of  a  blast  furnace  where  the  hot 
metal  and  slag  are  tapped  from  the 
furnace. 

Certified  observer  means  a  visible 
emission  observer  certified  to  perform 
EPA  Method  9  opacity  observations. 

Desulfurization  means  the  process  in 
which  reagents  such  as  magnesium, 
soda  ash,  and  lime  are  injected  into  the 
hot  metal,  usually  with  dry  air  or 
nitrogen,  to  remove  sulfur. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  soince: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  operating 
limits)  or  operation  and  maintenance 
requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  soince  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Discharge  end  means  the  place  where 
those  operations  conductfed  within  the 
sinter  plant  starting  at  the  discharge  of 
the  sintering  machine's  traveling  grate 
including  (but  not  limited  to)  hot  sinter 
crushing,  screening,  and  transfer 
operations  occur. 

Emission  limitation  means  any  . 
emission  limit,  opacity  limit,  or 
operating  limit. 

Hot  metal  transfer  station  means  the 
location  in  a  basic  oxygen  process 
furnace  shop  where  molten  iron  (hot 


metal)  is  transferred  from  a  torpedo  car 
or  hot  metal  car  used  to  transport  hot 
metal  from  the  blast  furnace  casthouse 
to  a  holding  vessel  or  ladle  in  the  basic 
oxygen  process  furnace  shop.  This 
location  also  is  known  as  the  reladling 
station  or  ladle  transfer  station. 

Integrated  iron  and  steel 
manufacturing  facility  means  an 
establishment  engaged  in  the 
production  of  steel  from  iron  ore. 

Ladle  metallurgy  means  a  secondary 
steelmaking  process  that  is  performed 
typically  in  a  ladle  after  initial  refining 
in  a  basic  oxygen  process  furnace  to 
adjust  or  amend  the  chemical  and/or 
mechanical  properties  of  steel. 

Primary  emissions  means  particulate 
matter  emissions  fitim  the  basic  oxygen 
process  furnace  generated  during  the 
steel  production  cycle  which  are 
captured  and  treated  in  the  furnace's 
primary  emission  control  system. 

Primary  emission  control  system 
means  the  combination  of  equipment 
used  for  the  captine  and  collection  of 
primary  emissions  (e.g.,  an  oyen  hood 
capture  system  used  in  conjunction 
with  an  electrostatic  precipitator  or  a 
closed  hood  system  used  in  conjunction 
with  a  scrubber). 

Primary  oxygen  blow  means  the 
period  in  the  steel  production  cycle  of 
a  basic  oxygen  process  furnace  during 
which  oxygen  is  blown  through  the 


molten  iron  bath  by  means  of  a  lance 
inserted  fit>m  the  top  of  the  vessel  (top- 
blown)  or  through  tuyeres  in  the  bottom 
and/or  sides  of  the  vessel  (bottom- 
blown). 

Responsible  official  means 
responsible  official  as  defined  in  §  63.2. 

Secondary  emissions  means 
particulate  matter  emissions  that  are  not 
controlled  by  a  primary  emission 
control  system,  including  emissions  that 
escape  from  open  and  closed  hoods, 
lance  hole  openings,  and  gaps  or  tears 
in  ductwork  to  the  primary  emission 
control  system. 

Secondary  emission  control  system 
means  the  combination  of  equipment 
used  for  the  captine  and  collection  of 
secondary  emissions  from  a  basic 
oxygen  process  furnace. 

Sinter  cooler  means  the  apparatus 
used  to  cool  the  hot  sinter  product  that 
is  transferred  from  the  discharge  end 
through  contact  with  large  volumes  of 
induced  or  forced  draft  air. 

Sinter  plant  means  the  machine  used 
to  produce  a  fused  clinker-like  aggregate 
or  sinter  of  fine  iron-bearing  materials 
suited  for  use  in  a  blast  furnace.  The 
machine  is  composed  of  a  continuous 
traveling  grate  that  conveys  a  bed  of  ore 
fines  and  other  finely  divided  iron- 
bearing  material  and  fuel  (typically  coke 
breeze),  a  burner  at  the  feed  end  of  the 
grate  for  ignition,  and  a  series  of 


downdraft  windboxes  along  the  length 
of  the  strand  to  support  downdraft 
combustion  and  heat  sufficient  to 
produce  a  fused  sinter  product. 

Skimniing  station  means  the  locations 
inside  a  basic  oxygen  process  furnace 
shop  where  slag  is  removed  from  the  top 
of  the  molten  metal  bath. 

Steel  production  cycle  means  the 
operations  conducted  within  the  basic 
oxygen  process  furnace  shop  that  are 
required  to  produce  each  batch  of  steel. 
The  following  operations  are  included: 
scrap  charging,  preheating  (when  done), 
hot  metal  charging,  primary  oxygen 
blowing,  sampling,  (vessel  tiundown 
and  turnup),  additional  oxygen  blowing 
(when  done),  tapping,  and  deslagging. 
The  steel  production  cycle  begins  when 
the  scrap  is  charged  to  the  furnace  and 
ends  after  the  slag  is  emptied  from  the 
vessel  into  the  slag  pot. 

Top-blown  furnace  means  any  basic 
oxygen  process  furnace  in  which  oxygen 
is  introduced  into  the  bath  of  molten 
iron  by  means  of  an  oxygen  lance 
inserted  from  the  top  of  the  vessel. 

Windboxes  means  the  compartments 
that  provide  for  a  controlled  distribution 
of  downdraft  combustion  air  as  it  is 
drawn  through  the  sinter  bed  of  a  sinter 
plant  to  make  the  fused  sinter  product. 

Tables  to  Subpart  FFFFF  of  Part  63 


For 


Table  1  to  Subpart  FFFFF  of  Part  63.— Emission  and  Opacity  Limits 

(As  required  in  § 63.7790(a),  you  must  comply  with  each  applicable  emission  and  opacity  limit  in  the  following  table] 


1.  Each  windbox  exhaust  stream  at  an  existing 
sinter  plant. 

2.  Each  windbox  exhaust  stream  at  a  new  sinter 
plant. 

3.  Each  discharge  end  at  an  existing  sinter  plant 


You  must  comply  with  each  of  the  following 


4.  ^ach  discharge  end  at  a  new  sinter  plant 


5.  Each  sinter  cooler  stack  at  an  existing  sinter 
plant. 

6.  Each  sinter  cooler  stack  at  a  new  sinter  plant  .. 

7.  Each  castfrause  at  an  existing  blast  fumace 


8.  Each  casthouse  at  a  new  blast  fumace 


You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 

matter  in  excess  of  0.4  lb/ton  of  product  sinter. 
You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 

matter  in  excess  of  0.3  lb/ton  of  product  sinter. 

a.  You  must  not  cause  to  be  discharged  to  tt>e  atmosphere  any  gases  that  exit  from  one  or 
more  control  devices  that  contain,  on  a  flow-weighted  basis,  particulate  matter  in  excess 
of  0.02  gr/dscf  ^  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  secondary  emissions  that 
exit  any  opening  in  the  building  or  structure  housing  the  discharge  end  that  exhibit  opacity 
greater  than  20  percent  (6-minute  average). 

a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  one  or 
more  control  devices  that  contain,  on  a  flow  weighted  basis,  particulate  matter  in  excess 
of  0.01  gr/dscf;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  secondary  emissions  ttiat 
exit  any  opening  in  the  building  or  staicture  housing  the  discharge  erxl  that  exhibit  opacity 
greater  than  10  percent  (6-minute  average). 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  contain  particulate 

matter  in  excess  of  0.03  gr/dscf. 
You  must  not  cause  to  be  discharged  to  ttie  atmosphere  any  gases  that  contain  particulate 

matter  in  excess  of  0.01  gr/dscf. 

a.  You  must  not  cause  to  be  discharged  to  ftie  atmosphere  any  gases  that  exit  from  a  con- 
trol device  ttiat  contain  particulate  matter  in  excess  of  0.01  gr/dscf;  and 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  secondary  emissions  that 
exit  any  opening  in  tfie  castfKxise  or  structure  housing  the  blast  fumace  that  exhibit  opac- 
ity greater  than  20  percent  (6-minute  average). 

a.  You  must  not  cause  to  be  discharged  fo  the  atmosphere  any  gases  ttiat  exit  from  a  con- 
trol device  ttiat  contain  particulate  matter  in  excess  of  0.003  gr/dscf;  and 

b.  You  must  not  cause  to  be  discharged  to  ttie  atmosphere  any  secondary  emissions  that 
exit  any  opening  in  the  casthouse  or  structure  housing  ttie  blast  fumace  ttiat  exhibit  opac- 
ity greater  tfian  1 5  percent  (6-minute  average). 
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Table  1  to  Subpart  FFFFF  of  Part  63.— Emission  and  Opacity  Limits— Continued 

[As  required  in  §  63.7790(a).  you  must  comply  with  each  applicable  emission  and  opacity  limit  in  the  following  table] 


For 


9.  Each  BOPF  at  a  new  or  existing  shop 


10.  Each    hot    metal   transfer,    skimming,    and 
desutfurization  operation  at  a  new  or  existing 

.  BOPF  shop. 

11.  Each  ladle  metallurgy  operation  at  a  new  or 
existing  BOPF  shop. 

12.  .Each  roof  monitoring  at  an  existing  BOPF 
shop. 

13.  Each  roof  monitor  at  a  new  BOPF  shop  


You  must  comply  with  each  of  the  following 


a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  a  pri- 
mary emission  control  system  for  a  BOPF  with  a  closed  hood  system  at  a  new  or  existing 
BOPF  shop  that  contain,  on  a  flow-weighted  basis,  particulate  matter  in  excess  of  0.03  gr/ 
dscf  during  the  primary  oxygen  blow  2; 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  a  pri- 
mary emission  control  system  for  a  BOPF  with  an  open  hood  system  that  contain,  on  a 
flow-weighted  basis,  particulate  matter  in  excess  of  0.02  gr/dscf  during  the  steel  produc- 
tion cycle  for  an  existing  BOPF  shop  or  0.01  gr/dscf  during  the  steel  production  cycle  for  a 
new  BOPF  shop  2;  and 

c.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  a  con- 
trol device  used  solely  for  the  collection  of  secondary  emissions  from  the  BOPF  that  con- 
tain particulate  matter  in  excess  of  0.01  gr/dscf  for  an  existing  BOPF  shop  or  0.0052  gr/ 
dscf  for  a  new  BOPF  shop. 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  a  control 
device  that  contain  particulate  matter  in  excess  of  0.01  gr/dscf  for  an  existing  BOPF  shop 
or  0.003  gr/dscf  for  a  new  BOPF  shop. 

You  must  not  cause  to  be  discharged  to  the  atmosphere  any  gases  that  exit  from  a  control 
device  that  contain  particulate  matter  in  excess  of  0.01  gr/dscf  for  an  existing  BOPF  shop 
or  0.0O4  gr/dscf  for  a  new  BOPF  shop. 

You  must  not  cause  to  be  discharged  to  the  atnwsphere  any  secondary  emissions  that  exit 
any  opening  in  the  BOPF  shop  or  any  other  building  housing  the  BOPF  or  BOPF  shop 
operation  that  exhibit  opacity  greater  than  20  percent  (3-minute  average). 

a.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  secondary  emissions  that 
exit  any  opening  in  the  BOPF  shop  or  other  building  housing  a  bottom-blown  BOPF  or 
BOPF  shop  operations  that  exhibit  opacity  (for  any  set  of  6-minute  averages)  greater  than 
10  percent,  except  that  one  6-minute  period  not  to  exceed  20  percent  may  occur  once  per 
steel  production  cycle;  or 

b.  You  must  not  cause  to  be  discharged  to  the  atmosphere  any  secondary  emissions  that 
exit  any  opening  in  the  BOPF  shop  or  other  building  housing  a  top-blown  BOPF  or  BOPF 
shop  operations  that  exhibit  opacity  (for  any  set  of  3-minute  averages)  greater  than  10 
percent,  except  that  one  3-minute  period  greater  than  10  percent  but  less  than  20  percent 
may  occur  once  per  steel  production  cycle. 


^  This  limit  applies  if  tfie  cooler  is  vented  to  the  same  control  device  as  the  discharge  end. 

2  This  limit  applies  to  control  devices  operated  in  parallel  for  a  single  BOPF  during  the  oxygen  blow. 

Table  2  to  Subpart  FFFFF  of  Part  63.— Initial  Compliance  with  Emission  and  Opacity  Limits 

[As  required  in  §  63.7825(a)(1),  you  must  demonstrate  initial  compliance  with  the  emission  and  opacity  limits  according  to  the  following  table] 


For 


1.  Each  windtiox  exhaust  stream  at  an  existing 
sinter  plant. 

2.  Each  windbox  exhaust  stream  at  a  new  sinter 
plant. 

3.  Each  discharge  end  at  an  existing  sinter  plant 


You  have  demonstrated  initial  compliance  if 


4.  Each  discharge  end  at  a  new  sinter  plant 


5.  Each  sinter  cooler  stack  at  an  existing  sinter 
plant. 

6.  Each  sinter  cooler  stack  at  a  new  sinter  plant  .. 

7.  Each  casthouse  at  an  existing  blast  furnace 


The  process-weighted  mass  rate  of  particulate  matter  from  a  windtxtx  exhaust  stream, 

measured  according  to  \he  performance  test  procedures  in  §  63.7822(c),  did  not  exceed 

0.4  lb/Ion  of  product  sinter. 
The  process-weighted  mass  rate  of  particulate  matter  from  a  windbox  exhaust  stream, 

measured  according  to  the  performance  test  procedures  in  §  63.7822(c),  did  not  exceed 

0.3  lb/ton  of  product  sinter. 

a.  The  flow-weighted  average  concentration  of  particulate  matter  from  one  or  nrwre  control 
devices  applied  to  emissions  from  a  discharge  end,  measured  according  to  the  perform- 
ance test  procedures  in  §  63.7822(d),  did  not  exceed  0.02  gr/dscf;  and 

b.  The  opacity  of  secondary  emissions  from  each  discharge  end,  determined  according  to 
the  perfonnance  test  procedures  in  §  63.7823(c),  did  not  exceed  20  percent  (6-minute  av- 
erage). 

a.  The  flow-weighted  average  concentration  of  particulate  matter  from  one  or  more  control 
devices  applied  to  emissions  from  a  discharge  end,  measured  according  to  the  perform- 
ance test  procedures  in  §  63.7822(d),  did  not  exceed  0.01  gr/dscf;  and 

b.  The  opacity  of  secondary  emissions  from  each  discharge  end,  determined  according  to 
the  performance  test  procedures  in  §  63.7823(c),  did  not  exceed  10  percent  (6-minute  av- 
erage). 

Tfie  average  concentratk)n  of  paftk:ulate  matter  from  a  sinter  cooler  stack,  measured  ac- 
cording to  the  perfonnance  test  procedures  in  §  63.7822(b),  dkJ  not  exceed  0.03  gr/dscf. 

The  average  concentratk>n  of  partrculate  matter  from  a  sinter  cooler  stack,  measured  ac- 
cording to  the  perfonnance  test  procedures  in  §  63.7822(b),  dkl  not  exceed  0.01  gr/dscf. 

a.  The  average  concentration  of  particulate  matter  from  a  control  device  applied  to  emis- 
sions from  a  casthouse,  measured  according  to  the  perfonnance  test  procedures  In 
§ 63.7822(e),  did  not  exceed  0.01  gr/dscf;  and 

b.  The  opacity  of  secondary  emissions  from  each  casthouse,  determined  according  to  the 
performance  test  procedures  in  §  63.7823(c),  dkJ  not  exceed  20  percent  (6-minute  aver- 
age). 


Federal  Register /Vol.  68,  No.  97 /Tuesday,  May  20,  2003 /Rules  and  Regulations  27675 


Table  2  to  Subpart  FFFFF  of  Part  63.— Initial  Compliance  with  Emission  and  Opacity  Limits— Continued 

[As  required  in  §  63.7825(a)(1),  you  must  demonstrate  initial  compliance  with  the  emission  and  opacity  limits  according  to  the  following  table] 


For 


8.  Each  casthouse  at  a  new  blast  furnace 


9.  Each  BOPF  at  a  new  or  existing  BOPF  shop 


10.    Each    hot    metal    transfer    skimming,    and 
desulfurization  at  a  new  or  existing  BOPF  shop. 


11.  Each  ladle  metallurgy  operatkwi  at  a  new  or 
existing  BOPF  shop. 


12.  Each  roof  monitor  at  an  existing  BOPF  shop 


13.  Each  roof  monitor  at  a  new  BOPF  shop 


You  have  demonstrated  initial  compliance  if 


in 


a.  The  average  concentration  of  particulate  matter  from  a  control  device  applied  to  emis 
sions  from  a  casthouse,  measured  according  to  the  performance  test  procedures 
§ 63.7822(e),  did  not  exceed  0.003  gr/dscf;  and 

b.  The  opacity  of  secondary  emisskjns  from  each  casthouse,  determined  according  to  the 
perfonnance  test  procedures  in  §  63.7823(c),  did  not  exceed  15  percent  (6-minute  aver- 
age). 

a.  The  average  concentratkjn  of  particulate  matter  from  a  primary  emission  control  system 
applied  to  emissions  from  a  BOPF  with  a  closed  hood  system,  measured  according  to  the 
perfonnance  test  procedures  in  § 63.7822(f),  did  not  exceed  0.03  gr/dscf  for  a  new  or  ex- 
isting BOPF  shop; 

b.  Tfie  average  concentratwn  of  particulate  matter  from  a  primary  emission  control  system 
applied  to  emissions  from  a  BOPF  with  an  open  hood  system,  measured  according  to  ttie 
perfonnance  test  procedures  in  §  63.7822(g),  did  not  exceed  0.02  gr/dscf  for  an  existing 
BOPF  shop  or  0.01  gr/dscf  for  a  new  BOPF  shop;  and 

c.  The  average  concentration  of  particulate  matter  from  a  control  devrce  applied  solely  to 
secondary  emissions  from  a  BOPF,  measured  according  to  the  performance  test  proce- 
dures in  § 63.7822(g),  did  not  exceed  0.01  gr/dscf  for  an  existing  BOPF  shop  or  0.0052 
gr/dscf  for  a  new  BOPF  shop. 

The  average  concentration  of  particulate  matter  from  a  control  device  applied  to  emissions 
from  hot  metal  transfer,  skimming,  or  desulfurization,  measured  according  to  ttie  perform- 
ance test  procedures  in  §  63.7822(h),  did  not  exceed  0.01  gr/dscf  for  an  existing  BOPF 
shop  or  0.003  gr/dscf  for  a  new  BOPF  shop. 

The  average  concentration  of  particulate  matter  from  a  control  devrce  applied  to  emissions 
from  a  ladle  metallurgy  operation,  measured  according  to  the  perfonnance  test  proce- 
dures in  § 63.7822(h),  did  not  exceed  0.01  gr/dscf  for  an  existing  BOPF  shop  or  0.004  gr/ 
dscf  for  a  new  BOPF  shop. 

The  opacity  of  secondary  emissrons  from  each  BOPF  shop,  detennineo  according  to  the 
perfonnance  test  procedures  in  §  63.7823(d),  dkJ  not  exceed  20  percent  (3-minute  aver- 
age). 

a.  The  opacity  of  the  highest  set  of  6-minute  averages  from  each  BOPF  shop  housing  a  bot- 
tom-blown BOPF,  determined  according  to  the  performance  test  procedures  in 
§  63.7823(d),  did  not  exceed  20  percent  and  the  second  highest  set  of  6-minute  averages 
did  not  exceed  10  percent;  or 

b.  The  opacity  of  the  highest  set  of  3-minute  averages  from  each  BOPF  shop  housing  a  top- 
btown  BOPF,  determined  according  to  the  perfonnance  test  procedures  in  §  63.7823(d), 
did  not  exceed  20  percent  and  the  second  highest  set  of  3-minute  averages  did  not  ex- 
ceed 10  percent. 


Table  3  to  Subpart  FFFFF  of  Part  63.— Continuous  Compliance  with  Emission  and  Opacity  Limits 

[As  required  in  §  63.7833(a),  you  must  demonstrate  continuous  compliance  with  the  emissk>n  and  opacity  limits  according  to  the  foltowing  table] 


For 


1.  Each  windbox  exhaust  stream  at  an  existing 
sinter  plant. 

2.  Each  windbox  exhaust  stream  at  a  new  sinter 
plant. 

3.  Each  discharge  end  at  an  existing  sinter  plant 


4.  Each  discharge  end  at  a  new  sinter  plant 


5.  Each  sinter  cooler  stack  at  an  existing  sinter 
plant. 

6.  Each  sinter  cooler  stad/at  a  n^w  sinter  plant  .. 


7.  Each  casthouse  at  an  existing  blast  furnace 


You  must  demonstrate  continuous  compliance  by 


a.  Maintaining  emissions  of  partkiulate  matter  at  or  bek>w  0.4  lb/ton  of  product  sinter  and 

b.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  at  or  below  0.3  lb/ton  of  product  sinter;  and 

b.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  permit  (at  midtenn  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  one  or  more  control  devices  at  or  below 
0.02  gr/dscf;  and 

b.  Maintaining  the  opacity  of  secondary  emissions  that  exit  any  opening  in  tfie  buikjing  or 
structure  housing  the  discharge  end  at  or  below  20  percent  (6-minute  average);  and 

c.  Conducting  subsequent  performance  tests  at  least  twk:e  during  each  term  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  one  or  more  control  devk»s  at  or  below 
0.01  gr/dscf; 

b.  Maintaining  the  opacity  of  secondary  emissions  that  exit  any  opening  in  the  buikJing  or 
structure  housing  the  discharge  end  at  or  bek}w  1 0  percent  (6-minute  average);  and 

c.  Conducting  subsequent  performance  tests  at  least  twk»  during  each  terni  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  at  or  below  0.03  gr/dscf;  and 

b.  Conducting  subsequent  performance  sinter  plant  tests  at  least  twrce  during  each  term  of 
your  title  V  operating  permit  (at  mkttenn  and  renewal). 

a.  Maintaining  emissions  of  partrculate  matter  at  or  bekm  0.01  gr/dscf;  and 

b.  Conducting  subsequent  perfonnance  tests  at  least  twk»  during  each  term  of  your  titie  V 
operating  permit  (at  mkjtemi  and  renewal). 

a.  Maintaining  emisskins  of  particulate  matter  from  a  control  devk»  at  or  below  0.01  gr/dscf; 
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Table  3  to  Subpart  FFFFF  of  Part  63.— Continuous  Compliance  with  Emission  and  Opacity  Limits— Continued 

[As  required  in  § 63.7833(a),  you  must  demonstrate  continuous  compliance  with  the  emission  and  opacity  limits  according  to  the  following  table] 


For 


8.  Each  casthouse  at  a  new  blast  furnace 


9.  Each  BOPF  at  a  new  or  existing  BOPF  shop 


10.  Each  hot  metal  transfer,  skimming,  and 
desulfurization  operation  at  a  new  or  existing 
BOPF  shop. 

11.  Each  ladle  metallurgy  operation  at  a  new  or 
existing  BOPF  shop. 


12.  Each  roof  monitor  at  an  existing  BOPF  shop  .. 


13.  Each  roof  monitor  at  a  new  BOPF  shop 


You  must  demonstrate  continuous  compliance  by 


b.  Maintaining  the  opacity  of  secondary  emissions  that  exit  any  opening  in  the  casthouse  or 
structure  housing  the  blast  furnace  at  or  below  20  percent  (6-minute  average);  and 

c.  Conducting  subsequent  performance  tests  at  least  twice  during  each  tenm  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  a  control  device  at  or  below  0.003  gr/ 
dscf; 

b.  Maintaining  the  opacity  of  secondary  emissions  that  exit  any  opening  in  the  casthouse  or 
building  housing  the  casthouse  at  or  below  1 5  percent  (6-minute  average);  and 

c.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  the  primary  emission  control  system  for  a 
BOPF  with  a  closed  hood  system  at  or  below  0.03  gr/dscf; 

b.  Maintaining  emissions  of  particulate  matter  from  the  primary  emission  control  system  for  a 
BOPF  with  an  open  hood  system  at  or  below  0.02  gr/dscf  for  an  existing  BOPF  shop  or 
0.01  gr/dscf  for  a  new  BOPF  shop; 

c.  Maintaining  emissions  of  particulate  matter  from  a  control  device  applied  solely  to  sec- 
ondary emissions  from  a  BOPF  at  or  below  0.01  gr/dscf  for  an  existing  BOPF  shop  or 
0.0052  gr/dscf  for  a  new  BOPF  shop;  and 

d.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  a  control  device  at  or  below  0.01  gr/dscf 
at  an  existing  BOPF  or  0.003  gr/dscf  for  a  new  BOPF;  and 

b.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  emissions  of  particulate  matter  from  a  control  d^vice  at  or  below  0.01  gr/dscf 
at  an  existing  BOPF  shop  or  0.004  gr/dscf  for  a  new  BOPF  shop;  and 

b.  Conducting  subsequent  performance  tests  at  least  twice  during  each  tenn  of  your  title  V 
operating  permit  (at  midterm  and  renewal). 

a.  Maintaining  the  opacity  of  secondary  emissions  that  exit  any  opening  in  the  BOPF  shop 
or  other  building  housing  the  BOPF  or  shop  operation  at  or  below  20  percent  (3-minute 
average);  and 

b.  Conducting  subsequent  performance  tests  at  least  twice  during  each  temn  of  your  title  V 
operating  pemnit  (at  midterm  and  renewal). 

a.  Maintaining  the  opacity  (for  any  set  of  6-minute  averages)  of  secondary  emissions  that 
exit  any  opening  in  the  BOPF  shop  or  other  building  housing  a  bottom-blown  BOPF  or 
shop  operation  at  or  below  10  percent,  except  that  one  6-minute  period  greater  than  10 
percent  but  no  more  than  20  percent  may  occur  once  per  steel  production  cycle; 

b.  Maintaining  the  opacity  (for  any  set  of  3-minute  averages)  of  secondary  emissions  that 
exit  any  opening  in  the  BOPF  shop  or  other  building  housing  a  top-blown  BOPF  or  shop 
operation  at  or  t)elow  10  percent,  except  that  one  3-minute  period  greater  than  10  percent 
but  less  than  20  percent  may  occur  once  per  steel  production  cycle;  and 

c.  Conducting  subsequent  performance  tests  at  least  twice  during  each  term  of  your  title  V 
operating  pemnit  (at  midtenn  and  renewal). 


Table  4  to  Subpart  FFFFF  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  FFFFF 

[As  required  in  §63.7850,  you  must  comply  with  the  requirements  of  the  NESHAP  General  Provisions  (40  CFR  part  63,  subpart  A)  shown  in  the 

following  table] 


Citation 


§63.1  

§63:2  

§63.3 

§63.4 

§63.5 

§63.6(a).    (b),    (c),    (d),    (e),    (f),    (g), 

(h)(2)(iiHh)(9). 
§63.6(h)(2)(i)  

§63.7(a)(1H2) 

§63.7ta)(3),  (b),  (cHh) 

§63.8(a)(1Ha)(3).        (b),        (c)(1H3). 

(c)(4)(iHe),       (c)(7H8),       (f)(1H5), 

(g)(1H4). 


Subject 


Applicability  

Definitions 

Units  and  Abbreviations 

Prohibited  Activities 

Construction/Reconstruction  

Compliance  with  Standards  and  Main- 
tenance Requirements. 

Determining  Compliance  with  Opacity 
and  VE  Standards. 


Applicability    and    Performance    Test 
Dates. 

Performance  Testing  Requirements  

Monitoring  Requirements  


Applies  to  Sub- 
part FFFFF 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

No  .. 

No  .. 

Yes. 
Yes 


Explanation 


Subpart  FFFFF  specifies  Method  9  In 
appendix  A  to  part  60  of  this  chapter 
to  comply  with  roof  monitor  opacity 
limits. 

Subpart  FFFFF  and  specifies  perform- 
ance test  applicability  and  dates. 

CMS  requirements  in  §  63.8(c)(4)  (i)- 
(ii),  (c)(5)  and  (6),  (d),  and  (e)  apply 
only  to  COMS  for  electrostatic 
precipitators. 
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TABLE  4  TO  Subpart  FFFFF  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  FFFFF— Continued 

[As  required  in  §63.7850,  you  must  comply  with  the  requirements  of  the  NESHAP  General  Provisions  (40  CFR  part  63,  subpart  A)  shown  in  the 

following  table] 


Citation 


§63.8(a)(4)  

§63.8(0(4)  

§63.8(f)(6)  

§63.9  : 

§63.9(g)(5) 

§63.10(a),  (b)(1H2)(xii),  (b)(2)(xiv), 
(b)(3),  (c)(1H6),  (c)(9H15),  (d), 
(eK1H2),  (e)(4),  (f). 

§63.10(b)(2)(xiii) 

§63.10(c)(7H8)  

§63.11  

§63.12  

§63.13-§63.15  


Subject 


Additional  Monitoring  Requirements  for 
Control  Devices  in  §  63. 1 1 . 

Continuous  Monitoring  System  Re- 
quirements. 

RATA  Alternative 

Notification  Requirements 

DATA  Reduction  

Recordkeeping  and  Reporting  Require- 
ments. 


CMS  Records  for  RATA  Altemative  

Records  of  Excess  Emissions  and  Pa- 
rameter Monitoring  Exceedances  for 
CMS. 

Control  Device  Requirements  

State  Authority  and  Delegations  

Addresses,  Incorporation  by  Reference, 
Availability  of  Information. 


Applies  to  Sub- 
part FFFFF 


No  . 

No  . 

No. 
Yes 

No. 
Yes 


No. 
No  . 


No  .. 
Yes. 
Yes. 


Explanation 


Subpart  FFFFF  does  not  require  flares. 

Subpart  FFFFF  specifies  requirements 
for  operation  of  CMS. 

Additk>nal  notifications  'for  CMS  in 
§  63.9(g)  apply  to  COMS  for  electro- 
statk:  precipitators. 

Subpart  FFFFF  specifies  data  reduc- 
tion requirements. 

Additional  records  for  CMS  in 
§63.10(c)  (1)-46),  (9)-(15),  and  re- 
ports in  §63.10(d)(1)-(2)  apply  only 
to  COMS  for  electrostatk: 
precipitators. 

Subpart  FFFFF  specifies  record  re- 
quirements. 

Subpart  FFFFF  does  not  require  flares. 
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DEPARTMENT  OF  HOUSING  AND. 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4778-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  the  Research  Studies  on 
Homeownership  and  Affordable 
Lending  Fiscal  Year  (FY  2002) 

AGENCY:  Office  of  Policy  Development 

and  Research,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 

summary:  Purpose  of  the  NOFA.  The 
purpose  of  this  NOFA  is  to  fund 
technical  studies  that  will  guide 
development  of  public  policy  to 
increase  affordable  lending,  reduce 
downpayment  constraints,  and  promote 
homeownership,  especially  for  low-  and 
moderate-income  and  minority  families 
and  in  geographical  areas  which  have 
been  underserved  by  the  mortgage 
fin^ce  system.  HUD  particularly  seeks 
studies  that  will  provide  empirical  basis 
for  its  regulation  and  monitoring  of  two 
Government-Sponsored  Enterprises 
(GSEs) — Fannie  Mae  and  Freddie  Mac, 
including  the  effects  of  such  regulation 
and  monitoring  on  affordable  lending  in 
the  primary  mortgage  market.  Specific 
topics  of  interest  include: 

1.  Homeownership 

a.  Factors  underlying  the  increase  in 
homeownership  during  the  1990s  and 
policy  implications  for  the  current 
decade; 

b.  Accounting  for  the  remaining 
income  and  racial  disparities  in 
homeownership  rates,  and  policy 
approaches  that  could  remove  barriers 
for  prospective  low-income  and 
minority  homeowners;  and 

c.  Supply  constraints  emd  regulatory 
barriers  that  impact  homeownership 
opportunities  and  could  potentially 
impair  the  effectiveness  of  affordable 
lending  programs. 

2.  Affordable  Lending 

a.  Determinants  of  problems  faced  by 
low-income  and  minority  families  in 
accessing  mortgage  credit; 

b.  Determinants  of  downpayments; 

c.  The  role  of  major  mortgage  market 
institutions  such  as  Fannie  Mae, 
Freddie  Mac,  the  Federal  Housing 
Administration,  and  depository 
institutions  in  increasing  credit  access 
for  low-  and  moderate-income  and 
minority  families  and  their 
communities;  and 

d.  Effects  on  targeted  populations  of 
setting  alternative  levels  of  the  GSE 
affordable  housing  goals  and  defining 
the  goals  in  alternative  ways. 


Available  Funds.  $570,000  from 
HUD's  FY  2002  research  and  technology 
appropriation.  HUD  anticipates  funding 
15  to  20  studies  on  these  topics;  studies 
will  be  funded  through  cooperative 
agreements,  up  to  a  maximiun  of 
$40,000. 

Eligible  Applicants.  Academic  and 
not-for-profit  institutions  located  in  the 
U.S.,  state  and  local  governments,  and 
federally  recognized  Indian  tribes  are 
eligible  to  apply.  For-profit  businesses 
also  are  eligible;  however,  they  are  not 
allowed  to  earn  a  fee  or  profit. 

Application  Deadline.  July  21,  2003. 

Match.  None  required. 

Additional  Information 

/.  Application  Due  Date,  Further 
Information  and  Technical  Assistance 

Application  Due  Date.  Your 
completed  application  is  due  on  or 
before  July  21,  2003. 

Address  for  Submitting  Applications. 
All  applications  must  be  either  mailed 
or  sent  via  overnight/express  mail 
delivery,  addressed  to:  Department  of 
Housing  and  Urban  Development, 
Financial  Institutions  Regulation 
Division,  Office  of  Policy  Development 
and  Research,  451  Seventh  St.,  SW., 
Room  8212,  Washington,  DC  20410. 

Application  Submission 
Requirements.  New  Security  Procedures. 
HUD  has  implemented  new  security 
procedures  that  affect  application 
submission  procedures.  Please  read  the 
following  instructions  carefully  and 
completely.  HUD  will  not  accept  hand- 
delivered  applications.  Applications 
may  be  mailed  using  the  United  States 
Postal  Service  (USPS)  or  may  be 
shipped  via  one  of  the  following 
delivery  services:  DHL,  Falcon  Carrier, 
FedEx,  United  Parcel  Service  (UPS),  or 
United  States  Postal  Service  Express 
Mail.  No  other  delivery  services  are 
permitted  into  HUD  Headquarters 
without  escort.  You  must,  therefore,  use 
one  of  these  carriers. 

Mailed  Applications.  Your 
application  will  be  considered  timely 
filed  if  your  application  is  postmarked 
on  or  before  12  midnight  on  the 
application  due  date  and  received  by 
the  designated  HUD  office  on  or  within 
fifteen  (15)  calendar  days  of  the 
application  due  date.  All  applicants 
must  obtain  and  save  a  Certificate  of 
Mailing  showing  the  date  when  the 
application  was  submitted  to  the  USPS. 
The  Certificate  of  Mailing  (which  is 
USPS  Form  3817)  will  be  your 
documentary  evidence  that  your 
application  was  timely  filed. 

Applications  Sent  by  Overnight/ 
Express  Mail  Delivery.  If  yoiu 
application  is  sent  by  overnight  delivery 


or  express  mail,  your  application  will  be 
timely  filed  if  it  is  received  before  or  on 
the  application  due  date,  or  when  you 
submit  documentary  evidence  that  yoiu' 
application  was  placed  in  transit  with 
the  overnight  delivery/express  mail 
service  by  no  later  than  the  application 
due  date.  Due  to  new  security  measures, 
you  must  use  either  USPS  express  mail 
or  one  of  four  carrier  services  that  do 
business  with  HUD  headquarters 
regularly.  These  services  are  DHL, 
Falcon  Carrier,  FedEx,  and  UPS. 
Delivery  by  these  services  must  be  made 
dming  HlTO's  headquarters  business 
hours,  i.e.,  between  8:30  a.m.  and  5:38 
p.m.  eastern  time,  Monday  through 
Friday. 

Other  Transmission  Methods.  Only 
applications  submitted  via  mail  or  one 
of  the  express  carrier  services  identified 
above  will  be  accepted.  Facsimile,  e- 
mail,  or  other  types  of  transmission  are 
not  acceptable. 

For  Further  Information.  You  may 
contact:  Dr.  John  Gardner,  Financial 
Institutions  Regulation  Division,  at  the 
Department  of  Housing  and  Urban 
Development,  Financial  Institutions 
Regulation  Division,  Office  of  Policy 
Development  and  Research,  451 
Seventh  St.,  SW.,  Room  8212, 
Washington,  DC  20410,  telephone  (202) 
708-0614,  extension  5868,  or  Mr. 
Patrick  Tewey,  Grants  Officer,  extension 
4098  (these  are  not  toll-free  numbers). 
Hearing-  and  speech-impaired  persons 
may  access  the  above  telephone  number 
via  TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

n.  Amount  Allocated 

Approximately  $570,000  from  HUD's 
FY  2002  Research  and  Technology 
appropriation  will  be  available  to  fund 
research  studies  proposals  in  FY  2002. 
Cooperative  agreements  will  be  awarded 
on  a  competitive  basis  according  to  the 
Rating  Factors  described  in  Section 
VII(D).  HUD  anticipates  awarding  15  to 
20  cooperative  agreements  ranging  up  to 
$40,000  each.  Applications  exceeding 
this  amount  (unless  the  excess  is 
provided  through  cost-sharing)  will  be 
deemed  to  be  non-responsive. 

///.  Program  Description;  Eligible 
Applicants;  Eligible  Activities 

(A)  Program  Description.  Background. 

(1)  General  Goals  and  Objectives. 
Homeownership.  HUD  invites  proposals 
for  studies  of: 

(i)  Homeownership  changes  during 
the  1990s,  particularly  models  that 
explain  national  and  local  trends  in 
home  buying,  and  policy  implications  of 
the  changes; 


(ii)  How  economic,  demographic,  and 
other  factors  influence  gains  and  losses 
in  homeownership  across  metropolitan 
and  rural  housing  markets; 

(iii)  Factors  that  enable  low-income 
families  to  stay  in  their  homes; 

(iv)  House  price  changes  and 
associated  impacts  on  alfordability; 

(v)  Effects  of  supply  constraints, 
including  zoning  or  other  types  of 
regulations,  that  restrict  housing  supply 
and  could  create  barriers  to 
homeownership  and  lessen  the  impacts 
of  targeted  affordable  housing  programs; 
and 

(vi)  Issues  related  to  immigrant 
homeownership,  the  causes  of  racial 
gaps  in  homeownership,  and  other 
important  policy  issues  and  topics 
related  to  homeownership.  These 
studies  should  provide  diverse  insights 
on  homeownership  across  local  housing 
markets,  which  will  help  HUD  identify 
the  best  vehicles  to  advance  its  futiue 
homeownership  strategies  to  close 
existing  gaps  in  homeownership. 

Affordable  Lending.  HUD  invites 
proposals  for  studies  of: 

(0  The  effects  on  lower-income 
families  of  the  increase  in  low- 
downpayment  mortgage  programs  and 
the  grovvth  of  affordable  lending  during 
the  1990s,  and  particularly  the  programs 
of  Fannie  Mae  and  Freddie  Mac; 

(ii)  The  role  of  major  mortgage  market 
institutions  such  as  Fannie  Mae, 
Freddie  Mac,  the  Federal  Housing 
Administration,  and  depository 
institutions  in  increasing  credit  access 
for  low-  and  moderate-income  and 
minority  families  and  their 
communities; 

(iii)  The  extent  to  which  low- 
downpayment  initiatives  have  furthered 
affordable  lending  and  homeownership; 

(iv)  Effects  on  targeted  populations  of 
setting  alternative  levels  of  Uie  GSE 
affordable  housing  goals  and  defining 
the  goals  in  alternative  ways;  and 

(v)  Barriers  that  limit  access  to  credit 
for  low-income  and  minority  families 
and  families  in  iimer  cities  and  low- 
income  neighborhoods. 

(2)  Background  on  Homeownership. 
Promoting  homeownership  has  been  a 
long-standing  goal  of  HUD.  Underlying 
this  goal  is  the  belief  that 
homeownership  is  an  important 
aspiration  of  many  American  families 
and  that  homeownership  confers 
advantages  to  the  homeowner  family  as 
well  as  to  society  at  large.  An  owned 
home  can  provide  a  decent  and  safe 
living  environment  and  is  an  important 
soiu^e  of  wealth  accumulation.  The 
wealth  accumulated  from 
homeownership  has  made  possible  the 
funding  of  college  education  of  children 
and  a  secure  retirement  for  many 


American  families.  The  homeownership 
rate  is  at  a  record  high,  not  only  for  the 
entire  population,  but  also  for  the  major 
minority  groups  in  the  nation.  Even 
with  the  current  high  homeownership 
rates,  many  American  families  who  do 
not  yet  own  a  home  continue  to  aspire 
for  homeownership.  Homeownership 
studies  are  part  of  an  ongoing  agenda  at 
HUD  to  increase  opportunities  for 
homeownership  for  low-income  and 
minority  households.  >  HUD  recently 
sponsored  studies  of  the  benefits  of 
homeownership  ^  and  the  impact  of  the 
GSE  housing  goals  on  homeownership.^ 
HUD's  Office  of  Policy  Development 
and  Research  recently  published  staff 
research  on  homeovtmership  issues.* 
HUD  has  an  ongoing  study  on  the 
determinants  of  homeovtmership  gaps 
among  low-income  and  minority 
borrowers  and  neighborhoods.^  The 
studies  under  this  Request  for 
Applications  will  complement  these 
other  studies. 

(3)  Background  on  Affordable 
Lending.  Growth  of  Affordable  Lending 
During  the  1990s.  Economic  expansion 
and  lower  mortgage  rates  substantially 
improved  housing  affordability  during 
the  1990s.  These  underlying  economic 
developments  were  enhanced  by  new 
and  expanded  affordable  lending 
programs  developed  by  primary 
mortgage  market  originators,  private 
mortgage  insurers,  nonprofits,  and 
Fannie  Mae  and  Freddie  Mac.  During 
the  1990s,  FHA  also  continued  to  offer 
its  low-downpayment  program  that  was 


'  In  this  NOFA,  "low-income  households"  refers 
generally  to  households  with  incomes  below  80 
percent  of  area  median  income.  Details  appear  in 
HUD's  regulation  on  its  oversight  of  Faimie  Mae 
and  Freddie  Mac.  at  24  CFR  part  81. 

2  Robert  Dietz  and  Donald  R.  Haurin.  "The  Social 
and  Private  Consequences  of  Homeownership." 
Report  submitted  to  the  U.S.  Department  of  Housing 
and  Urban  Development,  Office  of  Policy 
Development  and  Research,  May  15,  2001,  Grant  P- 
CHl-00615. 

^  Brent  Ambrose,  Thomas  Thibodeau,  and  Ken 
Temkin,  An  Analysis  of  the  Effects  of  the  GSE 
Affordable  Goals  on  Low-  and  Moderate-Income 
Families.  Conducted  under  contract  by  the  Urban 
Institute  for  the  U.S.  Department  of  Housing  and 
Urban  Development,  Office  of  Policy  Development 
and  Research,  April  2002. 

'' Recent  examples  include  "First-Time 
Homebuyers;  Trends  From  The  American  Housing 
Survey."  U.S.  Housing  Market  Conditions.  3rd 
Quarter  2001.  U.S.  Department  of  Housing  and 
Urban  Development,  Office  of  Policy  Development 
and  Research,  November  2001;  and  "Changing 
Importance  of  Unmarried  Women  as  Homebuyers; 
Trends  From  The  American  Housing  Survey,"  U.S. 
Housing  Market  Conditions,  4th  Quarter  2001 ,  U.S. 
Department  of  Housing  and  Urban  Development, 
Office  of  Policy  Development  and  Research, 
February  2002. 

*  A  HUD-funded  study,  "Homeownership  Gaps 
Among  Low-Income  and  Minority  Borrowers  and 
Neighborhoods,"  is  being  conducted  by  Abt 
Associates  under  contract  G-OPC-21895  Task 
Order  4. 


particularly  attractive  to  low-income 
and  minority  first-time  homebuyers.  As 
a  result  of  initiatives  in  both  the 
conventional  and  government  markets, 
many  yoimg,  low-income,  and  minority 
families  who  were  closed  out  of  the 
housing  market  during  the  1980s  re- 
entered the  market  during  the  1990s. 
However,  many  households  still  lacked 
the  financial  resources  and  earning 
power  to  take  advantage  of  housing 
opportunities  in  recent  years.  Several 
trends  contributed  to  the  reduction  in 
the  real  earnings  of  young  adults 
without  college  education  over  the  last 
15  years,  including  technological 
changes  that  favored  white-collar 
employment,  losses  of  manufacturing 
jobs,  and  wage  pressiu^s  exerted  by 
globalization.  Fully  45  percent  of  the 
nation's  population  between  the  ages  of 
25  and  34  have  no  advanced  education 
and  are  therefore  at  risk  of  being  unable 
to  afford  homeownership.  This  is 
especially  true  of  African  Americans 
and  Hispanics,  who  have  lower  average 
levels  of  educational  attainment  than 
whites. 

HUD's  Secondary  Mortgage  Market 
Regulatory  Role.  Fannie  Mae  and 
Freddie  Mac,  govenunent-sponsored 
enterprises  (GSEs)  in  the  secondary 
mortgage  market,  are  the  two  largest 
sources  of  housing  finance  in  the  United 
States.  They  play  a  dominant  role  in 
determining  the  nature  and  volume  of 
affordable  lending  activities  in  the 
primary  mortgage  market.  They  provide 
funding  for  additional  mortgage  lending 
by  purchasing  loans  bom  mortgage 
lenders  and  holding  purchased  loans  in 
portfolio.  Fannie  Mae  and  Freddie  Mac 
also  issue  mortgage-backed  seciuities 
(MBS),  which  are  then  sold  in  the 
capital  markets  to  a  wide  variety  of 
investors. 

In  1992,  Congress  enacted  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soimdness  Act  of  1992  (FHEFSSA). 
This  act  established  the  cmrent 
regulatory  structure  for  the  GSEs.  One 
important  aspect  of  this  legislation 
required  the  Secretary  of  HUD  to 
establish  annual  affordable  and 
geographic  goals  for  the  GSEs' 
piut:hases  of  mortgages.  Under  this 
authority,  the  Secretary  initially  set 
goals  for  1993-95  (referred  to  as  the 
"transition  period"),  raised  them  for 
1996-2000,  and  raised  them  again  for 
2001-03.  The  three  broad  goals  include: 

1 .  A  low-  and  moderate-income  goal, 
which  focuses  on  families  with  below- 
median  incomes; 

2.  An  underserved  areas  goal,  targeted 
to  low-income  and  minority  census 
tracts  in  metropolitan  areas  and 
counties  in  non-metro  areas;  and 
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3.  A  special  affordable  goal,  directed 
to  very  low-income  families  and  low- 
income  families  in  low-income  areas. 

Congress  also  expressed  concern  in 
1992  about  ein  "information  vacuum" 
with  regard  to  the  activities  of  Fannie 
Mae  and  Freddie  Mac.  Thus,  FHEFSSA 
required  the  GSEs  to  submit  loan-level 
data  to  the  Secretary  about  their 
mortgage  purchases,  including  detailed 
information  on  borrower,  property,  and 
mortgage  characteristics.  It  also  required 
HUD,  after  taking  proprietary 
considerations  into  account,  to  make  the 
loan-level  data  submitted  by  the  GSEs 
available  to  interested  parties  in  the 
form  of  a  public  use  database.  The 
studies  to  be  funded  imder  this  NOFA 
will  further  this  mission  of  providing 
state-of-the-art  research  on  the 
affordable  lending  efforts  of  Faimie  Mae 
and  Freddie  Mac. 

Previous  and  Ongoing  PD&R 
Research.  The  Finemcial  Institutions 
Regulation  Division  of  the  Office  of 
Policy  Development  and  Research 
(PD&R)  has  conducted  considerable 
internal  research  on  affordable  lending 
in  recent  years,  and  it  has  contracted  for 
or  provided  grants  for  additional 
research. 

Specifically,  the  Division  inaugurated 
a  series  of  studies.  Working  Papers  in 
Housing  Finance,  which  has  resulted  in 
the  publication  of  16  reports  to  date. 
The  most  recent  papers  are  "The  GSEs' 
Fimding  of  Affordable  Loans:  A  2000 
Update,"  by  Harold  L.  Bunce,  and 
"Black  and  White  Disparities  in 
Subprime  Mortgage  Refinance 
Lending,"  by  Randall  M.  Scheessele, 
both  published  in  April  2002,  and  "Goal 
Performance  and  Characteristics  of 
Mortgages  Purchased  by  Fannie  Mae 
and  Freddie  Mac,  1998-2000,"  by  Paul 
B.  Manchester,  published  in  May  2002. 

In  1997,  the  Division  funded  grants 
for  1 1  studies  on  various  aspects  of  the 
GSEs'  mortgage  purchase  activities. 
These  studies  provided  useful 
background  information  for  the 
reconsideration  of  the  housing  goals  in 
2000.  Five  of  these  studies  were 
published  in  PD&R's  journal  Cityscape, 
Volxune  5,  Number  3  (2001),  and  four 
more  were  published  in  Cityscape, 
Volume  6,  Number  1  (2002).  The  other 
two  studies  have  been  published  in 
professional  journals. 

Examples  of  recent  contract  studies 
funded  by  the  Financial  Institutions 
Regulation  Division  include  three 
studies  by  the  Urban  Institute:  A  Study 
of  the  GSEs'  Single  Family  Underwriting 
Guidelines  (February  1999);  Subprinie 
Markets,  the  Role  of  the  GSEs.  and  Risk- 
Based  Pricing  (March  2002);  and.  An 
Analysis  of  the  Effects  of  the  GSE 
Affordable  Goals  on  Low-  and 


Moderate-Income  Families  (May  2002). 
In  addition,  Abt  Associates  wrote  A 
Study  of  Multifamily  Underwriting  and 
the  GSEs'  Role  in  the  Multifamily 
Market  (August  2001).  Additional 
studies  aie  underway. 

(4)  Background  on  Relevant  Data 
Sources.  HUD  anticipates  that  a  variety 
of  mortgage  and  housing  market  data 
sources  may  be  used,  including  the  1990 
and  2000  censuses.  Home  Mortgage 
Disclosure  Act  (HMDA)  data,  American 
Housing  Survey,  Panel  Survey  of 
Income  Dynamics,  Survey  of  Consumer 
Finance,  Survey  of  Residential  Finance, 
and  databases  on  mortgages  insured  by 
the  Federal  Housing  Administration  and 
mortgages  purchased  or  securitized  by 
Fannie  Mae  and  Freddie  Mac,  among 
others.  For  example,  the  Census  2000 
long-form  data  on  family  incomes  and 
housing  characteristics  provide  an 
important  data  source  for  examining 
issues  covered  by  this  solicitation.  HUD 
anticipates  that  these  studies  will  be 
among  the  first  to  utilize  these  newly 
available  Census  data  to  examine  issues 
related  to  homeownership  and 
affordable  lending.  The  American 
Housing  Survey  offers  a  consistent 
longitudinal  sample  to  study 
homeownership  and  affordable  lending 
issues  through  2001 . 

The  GSEs  have  provided  HUD  with 
loan-level  data  on  each  of  their  mortgage 
transactions  since  the  beginning  of 
1993.  From  this  database,  HUD  has 
extracted  a  Public  Use  Data  Base  for 
each  calendar  year  from  1993  through 
2001.  The  single-family  component  of 
the  Public  Use  Data  Base  is  structiired 
as  three  separate  loan-level  data  files 
including  fields  such  as  the  loan 
amount,  the  census  tract  location  of 
each  property  backing  a  GSE  mortgage 
acquisition,  demographic  characteristics 
of  these  tracts,  loan-to-value  ratio, 
degree  of  affordability,  demographic 
information  on  the  borrower,  loan 
purpose  (refinance/ purchase),  and 
whether  the  property  is  owner- 
occupied. 

(B)  Eligible  Activities. 

Below  you  will  find  a  listing  of  major 
topics  and  questions  on  which  HUD 
seeks  information.  HUD  is  interested  in 
high-quality  research  that  offers  a 
unique  contribution  to  the  literatxire  on 
affordable  lending  and  homeovtmership. 

•  Your  study  may  combine 
descriptive  and  analytical  approaches. 

•  Your  study  may  identify  or  measure 
the  factors  associated  with  particular 
outcomes  and  the  underlying  causes  of 
particular  outcomes. 

•  You  may  describe  and  analyze  the 
impacts  of  existing  policies,  and  in  this 
case  your  proposal  should  highlight  the 
policy  implications  of  the  potential 


findings  of  your  proposed  research, 
particularly  with  respect  to  affordable 
lending  and  homeownership  policies 
that  have  been  successful  in 
underserved  markets. 

•  Your  methodology  may  include 
statistical  techniques,  econometric 
estimation,  application  of  geographic 
information  systems  (GIS)  techniques, 
case  studies,  or  critical  review  of  the 
present  state  of  knowledge  and  meta- 
analysis of  existing  studies.  In  each 
case,  the  methodology  must  rpflect  the 
state-of-the-art  in  the  respective 
discipline. 

•  If  yom-  study  is  empirical,  your  final 
report  must  include  a  succinct 
discussion  of  the  literatiu-e  related  to  the 
issue  being  analyzed  that  provides 
backgroimd  for  the  methodology  of  the 
study  and  a  useful  context  for 
identifying  the  analytical  and  policy 
contributions  of  the  study. 

(1)  Studies  on  Homeownership. 

(a)  Changes  in  Homeownership  Rates. 
The  release  of  the  2000  Census  data 
(short  and  long  form  data)  now  presents 
an  opportunity  to  study  changes  in 
homeownership  over  the  past  decade 
(1990-2000),  at  both  the  national  and 
local  levels.  Similarly,  the  recent  release 
of  the  2001  American  Housing  Survey 
offers  the  opportunity  to  study 
homeownership  changes  over  the  past 
10-15  years  with  that  database  as  well. 
The  1990s  was  a  decade  that  saw  a  great 
emphasis  on  promoting 
homeownership.  Significant  housing 
policy  measures  such  as  the  setting  of 
quantitative  goals  for  GSE  purchase 
activity  were  implemented  in  this 
decade.  There  was  a  greater  emphasis  in 
the  1990s  on  promoting  homeownership 
among  first-time  homebuyers,  low- 
income  families,  minority  families,  and 
families  living  in  uinderserved  areas. 
Research  under  this  sub-topic  includes, 
but  is  not  limited  to,  the  following: 

(i)  What  are  the  general  policy 
implications  of  the  changes  in 
homeownership  rates  in  the  decade 
1990-2000  and  specific  implications 
arising  from  the  pattern  of  changes 
across  regions,  locations,  income 
groups,  racial  and  ethnic  groups,  groups 
such  as  the  elderly  and  the  disabled, 
and  household  types? 

(ii)  Are  there  significant  differences  in 
the  homeownership  rates  of  recent 
immigrant  groups  compared  with  non- 
immigrants? What  is  the  pattern  of 
homeownership  rate  changes  for 
particidar  inunigrant  groups?  What 
factors  influence  the  greater  likelihood 
of  homeownership  among  certain  recent 
immigrant  groups  compared  with  other 
recent  immigrant  groups? 

(iii)  What  factors  are  responsible  for 
the  changes  in  homeownership  rates 
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experienced  between  1990  and  2000? 
What  is  the  relative  importance  of 
different  factors,  such  as  demographic 
factors  (age  composition  and  household 
composition  of  the  population,  cultural 
backgroimd,  etc.);  economic  factors 
(income  and  wealth,  interest  rates, 
house  prices  and  their  appreciation): 
and  public  policy  factors,  in 
determining  the  changes  in 
homeownership  rates? 

(iv)  What  changes  were  seen  in  the 
home  value  of  owner-occupied  homes     • 
over  1990-2000  (or  some  similar  recent 
period)?  What  patterns  may  be 
discerned  from  the  changes  in  home 
value?  Was  there  greater  home  value 
appreciation  in  certain  regions  and 
locations?  Did  home  value  changes  vary 
by  the  minority  status  of  owner- 
occupants  or  the  minority  composition 
of  the  tract?  Did  these  results  hold  after 
certain  relevant  factors  were  controlled 
for? 

(v)  How  have  recent  changes  in  house 
prices  (as  measured  by  repeat  sales  and 
other  house  price  indexes)  affected  the 
affordability  of  homeownership,  in  the 
nation  as  a  whole,  in  particular  regions 
and  metropolitan  areas,  and  for 
particular  groups  such  as  minorities  and 
immigrants? 

(vi)  What  have  been  the  changes  in 
homeownership  in  rural  areas  over  the 
decade,  1990-2000?  What  have  been  the 
changes  in  home  values  in  rural  areas 
over  1990-2000?  What  factors  explain 
these  changes? 

(vii)  How  has  the  geography  of 
homeownership  changed  between  1990 
and  2000?  Has  there  been  greater 
suburbanization  of  homeownership  over 
this  period?  What  was  the  nature  of 
homeownership  gains  in  om-  inner  cities 
in  terms  of  the  types  of  homes  owned, 
home  values,  and  income  and  racial/ 
ethnic  characteristics  of  homeowners? 
(viii)  Did  minority  homeowners  live  in 
more  segregated  or  less  segregated 
neighborhoods  in  2000  than  in  1990? 
How  has  the  degree  of  integration 
changed  over  this  period? 

Many  of  these  research  topics  could 
be  addressed  using  the  1990  and  2000 
Census  data  (short  and  long  forms). ^ 
While  homeownership  data  are 
available  in  the  short  form  data,  home 
value  is  available  only  in  the  long  form 
data.  Longer-term  comparisons  may  be 
made  using  data  from  the  Censuses 
before  1990.  The  Census  data  may  be 
supplemented  with  other  databases 
such  as  the  Home  Mortgage  Disclosure 
Act  (HMDA)  data,  the  American 


^  Applicants  should  take  note  of  changes  in 
minority  categorization,  metropolitan  area 
specification,  etc.  that  became  effective  with  the 
2000  Census. 


Housing  Survey  data  (including  the 
geocoded  version  of  that  database),  or 
other  national  or  local  databases.  Tract- 
level  analyses  may  be  conducted  using 
these  multiple  databases.  In  addition, 
there  are  several  available  measures  of 
house  prices  and  their  change  that  could 
be  used  for  this  analysis  [e.g.,  NAR 
median  house  price  series,  Freddie 
Mac's  repeat  sales  index,  AHS  and 
Census  home  value  information). 

(b)  Sustaining  Homeownership  and 
Wealth-Accumulation  for  Low-  and 
Moderate-Income  and  Minority 
Families.^  While  increasing  numbers  of 
low-  and  moderate-income  and  minority 
families  have  achieved  the  American 
Dream  of  homeownership,  sustaining 
the  Dream  has  sometimes  presented 
enormous  challenges.  The  difficulty  in 
making  mortgage,  insurance,  tax  and 
utility  payments  on  time  has  put  many 
households  on  the  brink  of  foreclosure 
or  other  hardship.  Many  benefits  of 
homeownership  such  as  gains  from 
price  appreciation  accrue  only  after  a 
certain  period  of  sustained 
homeownership.  Thus,  ensuring  that 
new  homeowmers  can  sustain  their 
homeownership  is  integral  to  realizing 
the  American  Dream  of  homeownership 
as  a  public  policy  goal.  Even  with 
sustained  homeownership,  the  wealth 
acciunulated  in  home  equity  can  be 
dissipated  through  refinances  that 
overtap  equity.  In  recent  times,  many 
households  have  engaged  in  such 
refinances,  and  often  repeatedly.  Low- 
income  and  elderly  households  are 
particularly  affected  by  such 
transactions.  Refinance  counseling  to 
educate  homeowners  of  the  possibility 
of  erosion  in  accimiulated  wealth  in  the 
home  through  refinances  is  seen  as 
necessary.  Research  related  to 
sustaining  homeownership  for  low-  emd 
moderate-income  and  minority  families 
includes,  but  is  not  limited  to,  the 
following: 

(i)  What  has  been  the  recent 
experience  of  low-  and  moderate- 
income  and  minority  households  with 
respect  to  sustained  homeownership? 
How  many  low-  and  moderate-income 
and  minority  households  have  sustained 
homeownership  for  several  years? 

(ii)  Have  low-  and  moderate-income 
and  minority  families  built  assets 
(wealth)  through  homeownership?  Have 
refinances  resulted  in  erosion  of 
accumulated  housing  wealth?  What  has 
been  the  level  of  appreciation  in  the  . 
values  of  the  homes  that  low-  and 
moderate-income  and  minority 
households  have  owned  for  different 
time  horizons  (but  at  least  eight  years)? 


How  is  the  home  value  appreciation 
distributed  across  different  locations 
[e.g.,  regional,  urban  versus  suburban, 
neighborhoods)  and  population  groups 
[e.g.,  different  racial  groups  and  their 
neighborhoods)?  What  are  the  policy 
implications  of  these  developments? 

(iii)  What  factors  can  be  identified  as . 
being  associated  with  sustained 
homeownership  among  low-  and 
moderate-income  and  minority  families? 
What  is  the  relative  importance  of  the 
socio-economic  characteristics  of  these 
families,  the  role  of  institutions  (such  as 
special  mortgage  lending  programs  and 
homeownership  and  refinance 
counseling  programs),  and  the  state  of 
the  economy  (local  and  national)  in 
helping  sustain  homeownership  among 
low-  and  moderate- income  and  minority 
families? 

(iv)  How  many  low-  and  moderate- 
income  and  minority  households  failed 
to  sustain  homeownership  in  spite  of 
having  wanted  to  remain  homeowners? 
What  were  the  causes  of  failure  to 
sustain  homeowmership?  Can  failure  to 
sustain  homeownership  be  reliably 
predicted  using  available  data  sets? 

(v)  What  housing  adjustments  and 
non-housing  adjustments  have 
homeowners,  on  the  brink  of  losing 
their  homes,  made  in  order  to  sustain 
homeovkTiership?  Has  housing 
counseling  made  a  difference? 

(vi)  Are  difficulties  with  sustaining 
homeownership  associated  more  with 
certain  types  of  mortgages?  If  so,  are 
mortgage  characteristics  responsible  for 
the  difficulties;  or  are  the  characteristics 
of  the  households  (who  are  more  likely 
to  use  such  mortgages),  their  housing 
units,  or  neighborhoods,  responsible? 

(vii)  What  role  have  non-profit 
organizations,  such  as  Commimity 
Development  Corporations  (CDCs), 
faith-based  organizations  and  HUD- 
approved  counseling  agencies  ^  played 
in  helping  sustain  homeownership? 
What  types  of  programs  of  these 
institutions  (such  as  financial 
counseling,  job  training,  providing 
micro-finance  and  assistance  with 
renovations)  have  been  most  effective  in 
helping  sustain  homeownership? 

Longitudinal  panel  data,  such  as  the 
AHS  (panel  of  non-mover  sample), 
Survey  of  Income  and  Program 
Participation  (SIPP),  Panel  Study  of 
Income  Dynamics  (PSID)  and  the 
National  Longitudinal  Surveys  (NLS), 
are  examples  of  databases  that  could  be 
used  to  address  these  topics.  Other 
special  purpose  databases  may  also  be 
available.  Case  studies  on 


^  "Families"  and  "households"  are  also  used 
interchangeably  here. 


'  HUD-approved  housing  counseling  agencies  are 
listed  on  the  Internet  at  http://www.hud.gov/offices/ 
hsg/sfh/hcc/hccprofl  l.cfm. 
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homeownership  experiences  may  be 
used  where  appropriate. 

(c)  Barriers  to  Homeownership. 
Aspiration  for  homeownership  is 
widespread  among  American  families 
who  are  not  yet  owners.  Many  such 
families  perceive  barriers  that  prevent 
them  from  becoming  homeowners. 
Financial  barriers,  including  down 
pa)anent  and  credit  constraints,  are 
faced  by  many  households.  Other 
barriers  to  homeownership  include 
discrimination  and  information  barriers. 
Studying  the  nature  and  significance  of 
these  barriers  is  a  first  step  towards 
designing  policies  to  remove,  minimize, 
or  overcome  these  barriers.  Research  on 
barriers  to  homeownership  includes,  but 
is  not  limited  to,  the  following: 

(i)  What  are  the  main  barriers  to 
homeownership  that  American  families 
currently  face? 

(ii)  What  is  the  relative  importance  of 
homeownership  barriers  such  as 
financial  barriers,  poor  credit  history, 
information  barriers,  discrimination 
barriers,  lack  of  availability  of  affordable 
housing  stock,  and  lack  of  personal 
capacities  to  manage  homeownership? 
What  is  the  relative  importance  of  these 
barriers  for  different  population  groups 
such  as  minorities,  the  elderly,  the 
disabled,  and  first-time  homebuyers? 

(iii)  To  what  extent  is  a  downpayment 
constraint  a  barrier  to  homeownership? 
What  are  the  common  sources  of 
downpayment  for  American 
homebuyers?  Is  homeownership  for 
persons  below  a  certain  age  related  to 
parental  wealth?  What  roles  do  family 
gifts  and  gifts  from  others  play  in 
opening  up  homeownership 
opportunities  for  young,  low-income, 
and  minority  families? 

(iv)  Are  homeownership  rates  among 
minority  groups  in  particular  locations 
related  to  some  measiue  of  the  degree  of 
discrimination  that  the  minority  groups 
face  at  those  locations?  Researchers  may 
use  long-range  panel  data  like  the  PSID 
to  address  some  of  these  questions. 
Researchers  may  also  use  the  Survey  of 
Consumer  Finances  (SCF),  AHS,  HMD  A 
data,  and  other  databases. 

(v)  To  what  extent  do  housing  supply 
constraints  affect  homeownership?  For 
example,  do  zoning  or  other  types  of 
regulations  that  restrain  housing  supply 
tend  to  create  barriers  to 
homeownership  through  their  effects  on 
housing  prices?  Are  there  barriers  and 
supply  constraints  specifically  in 
imderserved  neighborhoods  that  lessen 
the  impacts  of  targeted  affordable 
housing  programs? 

(d)  Promoting  Homeownership.  There 
are  a  number  of  programs  and  policies 
aimed  at  promoting  homeownership  in 
the  U.S.  Some  of  these  directly  address 


the  barriers  to  homeownership 
mentioned  above.  The  mortgage  finance 
industry  clearly  has  a  vital  role  to  play 
in  promoting  homeownership.  The  role 
of  secondary  mortgage  market 
institutions,  including  the  GSEs,  in 
promoting  homeownership  is  of  critical 
interest.  FHA  has  played  a  major  role  in 
the  first-time  homebuyer  market.  It  is 
important  to  study  the  role  played  by 
these  institutions  in  the  past  and 
present,  as  well  as  their  potential  role  in 
promoting  homeownership  in  the 
future.  Many  first-time  homebuyers 
with  low-income,  as  well  as  other 
buyers,  have  benefited  from  the  efforts 
of  non-profit  organizations  such  as 
Community  Development  Corporations 
(CDCs)  and  faith-based  organizations. 
The  efforts  of  these  institutions  include 
promoting  innovative  homeownership 
programs,  such  as  sweat-equity 
programs,  rent-to-own  programs  and  co- 
operative forms  of  ownership,  and 
providing  micro-finance  and 
homeownership  counseling  to 
households.  HUD  has  worked  with  non- 
profit organizations  in  promoting 
homeownership  through  a  number  of  its 
programs,  including  the  Self-Help 
Housing  Opportunity  Program  (SHOP). 
HUD's  Homeownership  Voucher 
Program  specifically  addresses  the 
dowmpayment  constraint  that  low- 
income  households  face.  Research 
related  to  promoting  homeownership 
includes,  but  is  not  limited  to,  the 
following: 

(i)  What  has  been  the  role  of 
secondary  mortgage  market  institutions 
in  promoting  homeownership?  What 
role  have  the  GSEs  (including  Faimie 
Mae,  Freddie  Mac,  Federal  Home  Loan 
Banks),  and  the  Federal  Housing 
Administration  played  in  promoting 
homeownership?  Has  the  introduction 
of  quantitative  housing  goals  for  Fannie 
Mae  and  Freddie  Mac  in  1993  directly 
increased  homeownership  among  low- 
and  moderate-income  households  and 
among  households  in  imderserved 
areas?^ 

(ii)  How  has  the  purchase  activity  of 
Faimie  Mae  and  Frfeddie  Mac  with 
respect  to  mortgages  obtained  by  low- 
income,  minority  or  first-time 
homebuyers  changed  over  the  recent 
years?  Can  these  changes  be  seen  as 
being  beneficial  to  the  promotion  of 
homeownership  among  these  groups? 

(iii)  What  is  the  evidence  on  the 
effectiveness  of  pre-  and  post-purchase 
homeownership  counseling  programs  of 
HUD-approved  counseling  agencies,  and 


*  The  Urban  Institute  has  recently  completed  a 
report  for  HUD,  "An  Analysis  of  the  Effects  of  the 
GSE  Affordable  Goals  on  Low-  and  Moderate- 
Income  Families."  The  study  is  a  significant  first 
step  in  addressing  this  issue. 


programs  sponsored  by  FHA,  the  GSEs 
and  other  organizations?  Does 
homeownership  coimseling  adequately 
address  homeowners'  decisions  to 
refinance? 

(iv)  What  is  the  role  of  manufactiired 
housing  in  promoting  homeownership 
through  providing  affordable  housing? 
Are  first-time  homebuyers,  low-income 
households,  and  minority  households 
more  likely  to  achieve  homeownership 
through  purchasing  manufactured 
housing?  What  are  the  barriers  (such  as 
financial,  technological,  informational 
and  attitudinal)  to  homeowners 
achieving  homeownership  through 
buying  manufactured  homes? 

(v)  What  has  been  the  role  of  non- 
profits. Community  Development 
Corporations  (CDCs)  and  faith-based 
organizations  in  promoting 
homeownership?  What  types  of 
programs  of  these  institutions  have  been 
most  effective  in  increasing 
homeownership?  What  constraints  do 
these  institutions  face  in  promoting 
homeownership  in  their  conmiunities? 
What  is  the  scope  for  HUD  programs 
(existing  and  new)  to  help  overcome 
some  of  these  constraints? 

Researchers  may  use  the  Fannie  Mae 
and  Freddie  Mac  Public  Use  Data  Base 
(PUDB),  HMDA  data,  case  studies,  AHS, 
and  other  databases  in  addressing  these 
research  areas. 

(2)  Studies  on  Affordable  Lending. 

(a)  Studies  on  Barriers  to  Credit 
Access.  Barriers  to  credit  access  include 
limited  savings  to  make  a 
downpayment,  insufficient  income  to 
afford  the  requisite  monthly  payments, 
high  debt  burdens,  and  an  inadequately 
documented  or  poor  credit  history.  In 
some  or  many  cases,  obtaining  credit  to 
purchase  a  home  may  not  be  realistic, 
and  such  families  may  need  to  rent  for 
a  time  to  build  their  savings,  increase 
their  incomes,  reduce  their  debts,  and 
establish  a  satisfactory  credit  history. 
However,  in  many  other  cases,  credit 
may  be  obtainable  if  lenders  adopt  more 
flexible  imderwriting  guidelines  and 
devote  additional  time  to  reviewing 
applications  that  do  not  qualify  under 
the  automated  underwriting  programs 
commonly  in  use  in  today's  mortgage 
market. 

An  additional  barrier  to  obtaining 
credit  is  the  fear  and  uncertainty  about 
the  buying  process  and  the  risks  of 
ownership.  To  overcome  this,  a  number 
of  programs  have  been  developed  to 
enhance  education  about  the  credit 
process  in  recent  years,  including 
Freddie  Mac's  "Don't  Borrow  Trouble" 
campaign.  Also,  despite  progress  in 
recent  years,  there  is  evidence  that 
discrimination  in  mortgage  lending 
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continues  to  exist.  ^°  Disparities  in 
treatment  between  borrowers  of 
different  races  and  neighborhoods  of 
different  racial  makeup  have  been  well 
documented. 

HUD  seeks  information  on  these 
various  barriers  to  credit  access  and 
feasible  steps  that  might  be  taken  to 
improve  such  access  among  minorities 
and  other  groups  that  have  traditionally 
had  difficulty  in  obtaining  credit.  Study 
topics  include,  but  are  not  limited  to, 
the  following: 

(i)  The  effectiveness  of  credit 
education  programs  established  by 
various  participants  in  the  mortgage 
process  in  recent  years. 

(ii)  The  nature  and  adequacy  of  lender 
reviews  of  mortgage  applications  that 
don't  qualify  for  approval  under 
automated  imdervmting. 

(iii)  The  effects  on  savings  for  down 
payments  of  various  policy  initiatives  in 
recent  years,  such  as  Individual 
Development  Accounts  (IDAs),  under 
which  participants'  savings  in  restricted 
accounts  are  matched  by  outside 
sources,  and  under  which  these 
matching  funds  can  only  be  withdrawn 
for  program-specified  purposes,  such  as 
to  put  a  down  payment  on  a  home. 

(b)  Impacts  of  Broad  Initiatives  to 
Promote  Affordable  Lending.  HUD  is 
interested  in  quantitative  studies  of  the 
impacts  of  broad  initiatives  to  promote 
affordable  lending.  Data  sources  for 
such  studies  are  listed  above  in  section 
III  (A)(4),  but  other  databases  may  also 
yield  useful  insights. 

These  studies  could  utilize 
econometric  techniques  to  evaluate 
these  questions.  An  example  of  this  type 
of  study  is  a  recent  report  prepared  for 
HUD  by  the  Urban  Institute.  "This  report, 
authored  by  Brent  Ambrose,  Thomas 
Thibodeau,  and  Ken  Temkin,  is  titled 
An  Analysis  of  the  Effects  of  the  GSE 
Affordable  Goals  on  Low-  and 
Moderate-Income  Families.  The  report 
presented  several  theoretical  models 
and  developed  empirical  analyses 
relating  to  the  relationships  among  GSE 
market  shares  and  interest  rates, 
financing  for  target  groups,  and 
homeownership. 

Study  topics  could  include,  but  are 
not  limited  to,  the  following: 

(i)  Factors  accounting  for  changes  in 
GSE  market  shares  over  time. 


'•>  Recent  studies  include  What  We  Know  About 
Mortgage  Lending  Discrimination  in  America,  U.S. 
Department  of  Housing  and  Urban  Development, 
Office  of  Policy  Development  and  Research, 
September  1999,  and  All  Other  Things  Being  Equal: 
A  Paired  Testing  Study  of  Mortgage  Lending 
Institutions,  report  prepared  by  The  Urban  Institute 
for  the  U.S.  Department  of  Housing  and  Urban 
Development,  Office  of  Fair  Housing  and  Equal 
Opportunity,  April  2002.  , 


(ii)  Effects  of  HUD's  GSE  affordable 
housing  goals  on  homeownership  rates 
for  underserved  groups  and  areas 
targeted  by  the  goals. 

(iii)  Relationsnip  between  GSE  market 
share  in  specific  metropolitan  areas  and 
the  homeownership  rate  for  targeted 
groups  in  those  areas. 

(c)  Evaluation  of  Specific  Affordable 
Lending  Programs.  In  addition  to  the 
quantitative  studies  outlined  in  the 
previous  section,  HUD  seeks 
information  on  the  effects,  costs,  and 
benefits  of  various  affordable  lending 
programs  developed  in  the  1990s. 
Programs  that  could  be  analyzed 
include,  but  are  not  limited  to,  the 
following: 

(i)  Freddie  Mac's  affordable  lending 
programs.  Information  on  these 
programs  is  available  from  Freddie 
Mac's  Web  site  and  from  its  Annual 
Housing  Activity  Reports  (AHARs) 
submitted  to  HUD. 

(ii)  Fannie  Mae's  affordable  lending 
programs.  With  respect  to  Fannie  Mae, 
information  is  available  on  Faimie 
Mae's  Web  site  and  from  its  AHARs 
submitted  to  HUD. 

(iii)  Programs  of  primary  mortgage 
market  lenders. 

(iv)  Programs  of  primary  mortgage 
market  insurers,  including  private 
insurers  and  the  Federal  Housing 
Administration  (FHA). 

(d)  Studies  on  Down  Payments. 
Several  studies  have  suggested  that  the 
greatest  barrier  to  affordable  lending  is 
not  the  inability  to  make  monthly 
mortgage  payments;  rather  it  is  the  lack 
of  sufficient  resources  to  make  the 
initial  down  payment.  While  FHA  has 
traditionally  been  the  main  source  of 
low-downpayment  loans  for  first-time 
homebuyers,  data  suggest  that 
conventional  lenders  increased  their 
low-downpayment  lending  during  the 
latter  half  of  the  1990s.  Fannie  Mae  and 
Freddie  Mac  began  offering  less-than- 
five-percent  down  payment  programs 
during  that  period.  There  has  been  little 
recent  research  on  the  determinants  of 
down  payments  and  on  the 
characteristics  of  conventional  low- 
downpayment  loans  originated  during 
the  mid-to-late  1990s.  Research  is 
particularly  needed  on  the  relationship 
between  the  new  conventional  programs 
and  first-time  homeownership.  Are 
these  conventional  and  GSE  low- 
downpayment  programs  providing  an 
avenue  for  cash-constrained  families  to 
obtain  first-time  homeownership,  along 
the  same  lines  that  FHA  has  been  doing? 
Topics,  issues,  and  questions  that  could 
be  analyzed  include: 

(i)  Market  sectors  (e.g.,  FHA, 
depositories,  the  GSEs)  that  provide 
substantial  numbers  of  low- 


downpayment  mortgages  for  low- 
income  and  minority  families  and  for 
first-time  homebuyers. 

(ii)  Characteristics  that  differentiate 
between  low-income  and  minority 
borrowers  who  are  able  to  make 
substantial  downi  paymeitts  and  those 
who  are  not  able  to  do  so. 

(iii)  The  GSEs'  role  in  the  low- 
downpayment  mortgage  market.  Do 
their  low-downpayment  loans  go  to  low- 
income  and  minority  homebuyers?  To 
first-time  homebuyers? 

(iv)  Comparisons  of  the  down 
payment  characteristics  of  mortgages 
originated  in  the  entire  primary 
conventional  mortgage  market  and 
mortgages  purchased  by  the  GSEs. 

(v)  In  order  for  HUD  to  define  the  GSE 
housing  goals  in  precise  terms  and  set 
the  goals  at  specific  levels,  HUD  is 
seeking  research  that  will  determine 
whether  the  goals  affect  supply  in  the 
market.  Specifically,  HUD  is  interested 
in  a  model  that  can  provide  quantitative 
estimates  of  the  impact  of  setting  the 
goals  at  various  levels  on  the  financial 
condition  of  the  GSEs  and  on  targeted 
outcomes. 

IV.  Cooperative  Agreement  Structure; 
Publication  of  Studies 

The  awards  will  be  structured  as 
cooperative  agreements,  in  order  to 
provide  latitude  to  researchers  to 
proceed  independently,  but  with 
opportunity  for  HUD  to  provide 
comments  at  appropriate  points  in  the 
research.  As  detailed  below,  HUD's 
participation  in  the  research  will 
include  review  and  comment  on  the 
detailed  study  design,  review  and 
comment  on  the  draft  final  report,  and 
organizing  and  participating  in  a 
seminar  on  the  research.  If  you  believe 
that  a  greater  extent  of  HUD 
involvement  in  your  project  would  be 
advantageous  for  the  successful 
accomplishment  of  your  research 
objectives,  please  include  in  your 
project  description/narrative  a 
discussion  of  the  desired  HUD  resources 
and  the  rationale.  (This  is  item  6  in  the 
list  of  application  items  provided  in 
section  VI.A,  below.)  Formal 
commitments  regarding  this  aspect  of 
the  cooperative  agreement  would  then 
become  a  matter  for  negotiation  prior  to 
award. 

The  technical  study  plan  portion  of 
your  application  (see  item  3  in  Section 
VI(A)(5)  below)  must  include  provisions 
for  the  following  work  steps  to  be 
performed  by  you  and  by  HUD: 

(a)  You  must  submit  a  detailed  study 
design,  comprising  identified  research 
issue(s),  a  technical  proposal,  and 
methodological  approach.  This  will  be 
due  no  later  than  six  weeks  from  the 
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date  of  award,  unless  you  indicate  a 
specific  rationale  for  a  different 
schedule.  HUD  will  provide  comments 
to  you  on  the  study  design. 

(b)  You  must  submit  a  draft  report  to 
HUD  no  later  than  twenty  (20)  weeks 
prior  to  the  scheduled  ending  date  of 
the  project.  HUD  will  provide  comments 
on  the  draft  report,  which  may  include 
comments  of  peer  reviewers  engaged  by 
HUD. 

(c)  Travel  to  Washington  (or  another 
location,  as  mutually  agreed)  to  present 
the  study,  at  a  time  to  be  arranged  with 
HUD  representatives,  subsequent  to 
submission  of  the  draft  final  report. 
Your  project  budget  must  include 
provision  for  this. 

(d)  You  must  submit  a  final  report 
taking  accoimt  of  the  comments. 

A  cost-reimbursement  award  based  on 
the  negotiated  budget  is  anticipated. 

A  payment  schedule  based  on  the 
completion  of  project  milestones  will  be 
established  in  negotiation.  An  amount 
equal  to  20  percent  of  the  total  amount 
of  the  cooperative  agreement  will  be 
withheld  and  paid  by  HUD  only  after 
the  final  project  report  has  been 
received  and  accepted  by  HUD. 

The  terms  and  conditions  of  the 
cooperative  agreement  will  include 
restrictions  against  release  of  work 
products,  quotation  or  paraphrasing 
from  work  products,  or  disclosures  of 
interim  findings  prior  to  60  days  after 
HUD  acceptance  of  your  final  report 
except  with  HUD  approval.  Thereafter, 
recipients  are  free  to  publish  without 
HUD  approval.  The  present  provisions 
of  OMB-Circular  A-110,  and  HUD 
regulations  at  24  CFR  part  84  subpart  C 
shall  govern  the  right  to  intellectual  or 
intangible  property  developed  as  a 
result  of  a  recipient's  performance 
under  a  cooperative  agreement. 

V.  Program  Requirements. 

(A)  Threshold  Requirements. 

(1)  Eligible  Applicants.  Academic  and 
not-for-profit  institutions  located  in  the 
U.S.,  state  and  local  governments,  and 
federally  recognized  Indian  tribes  are 
eligible  to  apply  under  this  NOFA.  For- 
profit  firms  also  are  eligible;  however, 
they  are  not  allowed  to  earn  a  fee  (i.e., 
no  profit  can  be  made  from  the  project). 
Federal  agencies  and  federal  employees 
are  not  eligible  to  submit  applications. 

(2)  Compliance  with  Fair  Housing  and 
Civil  Flights  Laws. 

(a)  With  the  exception  of  federally 
recognized  Indian  tribes  and  their 
instrumentalities,  all  applicants  and 
their  subrecipients  must  comply  with 
ail  Fair  Housing  and  Civil  Rights  laws, 
statutes,  regulations,  and  Executive 
Orders  as  enumerated  in  24  CFR 
5.105(a).  If  you  are  a  federally 


recognized  Indian  tribe,  you  must 
comply  with  the  non-discrimination 
provisions  enumerated  at  24  CFR 
1003.601,  as  applicable. 

(b)  If  you,  the  applicant: 

(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination; 

(ii)  Are  a  defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or, 

(iii)  Have  received  a  letter  of  non- 
compliance findings  under  title  VI, 
section  504,  or  section  109,  and  if  the 
charge,  lawsuit,  or  letter  of  findings  has 
not  been  resolved  to  HUD's  satisfaction 
before  the  application  deadline  stated  in 
this  NOFA,  then  you  may  not  apply  for 
assistance  under  this  NOFA.  HUD  will 
not  rate  and  rank  your  application. 
HUD's  decision  regarding  whether  a 
charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  on-going  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 

(3)  Conducting  Business  In 
Accordance  With  Core  Values  and 
Ethical  Standards.  Entities  subject  to  24 
CFR  parts  84  and  85  (most  non-profit 
organizations  and  state,  local  and  tribal 
governments  or  government  agencies  or 
instrumentalities  that  receive  federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  §§  84.42 
and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  code  of  conduct  must:  prohibit  real 
and  apparent  conflicts  of  interest  that 
may  arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees,  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and,  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  under  this  NOFA,  you  will  be 
required,  prior  to  entering  into  a 
cooperative  agreement  with  HUD,  to 
submit  a  copy  of  your  code  of  conduct 
and  describe  the  methods  you  will  use 
to  ensure  that  all  officers,  employees, 
and  agents  of  your  organization  are 
aware  of  your  code  of  conduct. 

(B)  Program  Requirements. 

(1)  Number  of  Proposals  and  Topics. 
A  particidar  author  or  group  of  co- 
authors may  submit  separate  research 
proposals  on  more  than  one  topic,  but 
no  more  than  one  award  will  be  made 
to  any  one  such  author  or  group  of  co- 
authors. 

You  may  address  more  than  one  of  the 
technical  study  topic  areas  within  your 


proposal  or  submit  separate  applications 
for  different  topic  areas.  Projects  need 
not  address  all  of  the  objectives  within 
a  given  topic  area.  While  you  will  not 
be  penalized  for  not  addressing  all  of 
the  specific  objectives  for  a  given  topic 
area,  if  two  applications  for  technical 
study  in  a  given  topic  have  equal  scores, 
HUD  will  select  the  applicant  whose 
project  addresses  the  most  objectives. 

(2)  Period  of  Performance.  "The  period 
of  performance  may  not  exceed  18 
months  &X)m  the  time  of  award. 

(3)  Conflict  of  Interest.  You  must 
include  information  in  your  proposal 
concerning  any  past  and  ciirrent 
relationships  that  you  and  any  other 
individuals,  contractors,  subcontractors 
or  consultants  proposed  to  be  involved 
in  the  work  may  have  with  Fannie  Mae 
or  Freddie  Mac.  Substantial  conflict  of 
interest  may  be  a  basis  for  HUD 
disapproval  of  a  proposed  investigator's 
involvement. 

If  your  study  bears  in  any  way  on  the 
role  or  activities  of  financial 
institutions,  you  will  be  required  upon 
the  completion  of  yoiu-  work  to  provide 
to  HUD  a  succinct  statement 
summarizing  any  past  or  current 
relationships  between  project  personnel 
(either  individually  or  through  their 
institutions),  and  Fannie  Mae,  or 
Freddie  Mac.  In  any  subsequent  public 
release  of  the  research  by  the  Office  of 
Policy  Development  and  Research, 
either  through  formal  publication  or 
otherwise,  this  statement  will  be 
included,  to  inform  readers  of  the  nature 
and  extent  of  any  such  relationships. 

(4)  Existing  Resources.  HUD  technical 
studies  funds  may  not  replace  existing 
resources  dedicated  to  any  ongoing 
project. 

(5)  Protection  of  Human  Subjects. 
Human  research  subjects  must  be 
protected  from  research  risks  in 
conformance  with  Federal  Policy  for  the 
Protection  of  Human  Subjects,  codified 
by  HUD  at  24  CFR  part  60. 

(6)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  is  committed  to 
ensuring  that  small  businesses,  small 
disadvantaged  businesses,  and  women- 
owned  businesses  participate  fully  in 
HUD's  direct  contracting  and  in 
contracting  opportunities  generated  by 
HUD  cooperative  agreement  funds.  Too 
often,  these  businesses  still  experience 
difficulty  accessing  information  and 
successfully  bidding  on  federal 
contracts.  State,  local,  and  tribal 
governments  are  required  by  24  CFR 
85.36(e),  and  non-profit  recipients  of 
assistance  by  24  CFR  84.44(b),  to  take  all 
necessary  affirmative  steps  in 
contracting  for  purchase  of  goods  or 
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services  to  assure  that  minority  firms, 
women's  business  enterprises,  and  labor 
surplus  area  firms  are  used  when 
possible. 

(7)  Additional  Non-Discrimination 
Requirements.  You,  the  applicant,  and 
your  subrecipients  must  comply  with 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  1201  et  seq.)  and  title 
.DC  of  the  Education  Amendments  Act  of 
1972  (20  U.S.C.  1681  et  seq.) 

(8)  Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  NOFA  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991 
(31  U.S.C.  1352)  (the  Byrd  Amendment) 
and  to  the  provisions  of  the  Lobbying 
Disclosiue  Act  of  1995  (Pub.  L.  104-65, 
approved  December  19, 1995). 

"rhe  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  federal  executive  or  legislative 
officers  or  employees  in  connection 
with  obtaining  such  assistance,  or  with 
its  extension,  continuation,  renewal, 
amendment,  or  modification.  The  Byrd 
Amendment  applies  to  the  funds  that 
are  the  subject  of  this  NOFA.  Therefore, 
applicants  must  file  a  certification 
stating  that  they  have  not  made  and  will 
not  make  any  prohibited  payments  and, 
if  any  payments  or  agreement  to  make 
payments  of  non-appropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted. 

The  Lobbying  Disclosure  Act  of  1995 
(Pub.  L.  104-65,  approved  December  19, 
1995),  which  repealed  section  112  of  the 
HUD  Reform  Act,  requires  all  persons 
and  entities  who  lobby  covered 
executive  or  legislative  branch  officials 
to  register  with  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives,  and  file  reports 
concerning  their  lobbying  activities. 

VI.  Application  Submission 
Requirements 

(A)  Applicant  Information. 

Your  application  must  contain  the 
items  listed  in  this  section  VI,  as 
follows: 

(1)  A  transmittal  letter  (limited  to  one 
page)  which  identifies  the  purpose  for 
which  the  technical  study  program 
funds  are  requested,  the  dollar  amoimt 
requested,  and  the  applicant  or 
applicants  submitting  the  application.  If 
two  or  more  organizations  are  working 
together  on  the  project,  a  primary 
applicant  must  be  designated. 

(2)  Checklist  and  submission  table  of 
contents  (see  Appendix  A). 


(3)  Name  of  primary  applicant  and 
any  sub-recipients  (such  as  consortium 
associates,  partners,  subcontractors, 
joint  venture  participants,  or  others 
contributing  resoiux:es  to  your  project), 
with  contact  information  (i.e.,  name, 
mailing  address,  and  telephone  number 
of  principal  contact  person)  for  each. 

(4)  An  abstract  (limited  to  two  pages) 
containing  the  following  information: 
The  project  title,  the  names  and 
affiliations  of  all  investigators,  and  a 
summary  of  the  research  problem  and 
study  design  as  described  in  the  project 
narrative. 

(5)  A  project  narrative  (limited  to  a 
total  of  25  pages]  that  discusses  yoiu 
qualifications  and  your  study  plan  and 
addresses  the  following  topics,  which 
correspond  to  the  rating  factors  for 
award  of  funding  as  stated  in  section 
Vn(D),  below.  The  narrative  statement 
must  be  organized  in  sections  numbered 
in  accordance  with  this  outline: 

1.  Applicant  and  organizational 
qualifications,  including  qualifications 
of  the  principal  investigator  and  key     ^ 
personnel,  experience  in  managing        « 
similar  projects,  and  past  performance 
in  managing  project  funds.  See  the 
discussion  of  Rating  Factor  1  in  section 

vn{D). 

2.  "The  problem  to  be  addressed.  See 
Rating  Factor  2. 

3.  Technical  study  plan,  including 
study  design,  quality  assurance 
mechanisms,  ajad  project  management 
plan.  See  Rating  Factor  3;  also  see 
section  IV,  above. 

4.  Statement  of  non-HUD  resources  to 
be  applied,  if  any.  See  Rating  Factor  4. 

5.  Statethent  on  coordination,  self- 
sufficiency,  and  sustainability  of  your 
work.  See  Rating  Factor  5.  Any  pages  in 
excess  of  the  25-page  limit  will  not  be 
read. 

(6)  Discussion  of  desired  HUD 
resources,  if  applicable.  See  section  IV. 

(7)  Conflict  of  interest  disclosm-e.  See 
section  V(B)(3). 

(8)  You  may  provide  attachments, 
appendices,  bibliography,  or  other 
relevant  materials  that  support  your 
project  narrative,  but  these  must  not 
exceed  20  pages  in  the  aggregate.  Any 
pages  in  excess  of  this  limit  will  not  be 
read. 

(9)  The  resumes  of  the  principal 
investigator  and  other  key  personnel. 
Resumes  shall  not  exceed  three  pages 
each  and  are  limited  to  information  that 
is  relevant  in  assessing  the 
qualifications  of  key  personnel  to 
conduct  and/ or  manage  the  proposed 
technical  studies. 

(10)  Indirect  Cost  Rate  Agreement,  if 
available.  Applicants  that  have 
established  indirect  cost  rate  agreements 
shall  provide  a  copy  of  the  agreement 


from  their  cognizant  Federal  agency. 
The  cognizant  agency  is  the  Federal 
agency  responsible  for  negotiating. 

(B)  Standard  Forms,  Certifications 
and  Assurances. 

You,  the  applicant,  are  required  to 
submit  signed  copies  of  the  following 
forms,  certifications,  and  assurances: 

(i)  Application  for  Federal  Assistance 
(HUD-424); 

(ii)  Applicant  Assurances  and 
Certifications  (HUD-424-B); 

(iii)  Detailed  Budget  (HUD-^24-CB); 

(iv)  Detailed  Budget  Worksheet 
(HUI>-424-CBW); 

Note  that  the  thoroughness,  clarity, 
and  coherence  of  the  budget  information 
that  you  provide  on  the  Detailed  Budget 
Worksheet  will  be  evaluated  under 
Rating  Factor  3,  item  4.  You  must 
thoroughly  document  and  justify  all 
budget  categories  and  costs  and  all 
major  tasks,  for  yoiu^elf  and  any  sub- 
recipients  contributing  resources  to  the 
project.  Your  budget  should  include  the 
cost  of  travel  to  Washington  for  at  least 
one  investigator  to  meet  with  HUD 
■Representatives  or  participate  in  a 
research  seminar  or  symposium. 

(v)  If  required,  the  Disclosure  Form 
Regarding  Lobbying  (SF-LLL).  See  the 
first  paragraph  under  "certifications"  on 
page  2  of  form  HUD-424.  See  also 
section  V(B)(8)  above; 

(vi)  Disclosiu«/Update  Report  (HUD- 
2880); 

(vii)  Acknowledgment  of  Application 
Receipt  (HUD-2993);  and 

(viii)  Client  Comments  and 
Suggestions  (HUD  2994). 

Copies  of  these  standard  forms,  with 
instructions  as  applicable,  are  appended 
to  this  NOFA. 

V7/.  Application  Selection  Process 

(A)  Program  Threshold  Requirements. 
HUD  will  review  your  application  to 
determine  whether  it  meets  all  of  tEe 
program  threshold  requirements 
described  in  section  V(A)  above.  Only 
applications  that  meet  all  of  the 
threshold  requirements  will  be  eligible 
to  be  rated  and  ranked. 

(B)  Rating.  Applications  that  meet  all 
of  the  threshold  requirements  will  be 
eligible  to  be  scored  and  ranked,  based 
on  the  total  number  of  points  allocated 
for  each  of  the  rating  factors  described 
below.  Your  application  must  receive  a 
total  score  of  at  least  70  points  to  remain 
in  consideration  for  funding. 

(C)  Ranking  and  Selection.  Selection 
of  award  recipients  will  be  based  on  the 
ranking  of  aggregate  scores,  within  the 
limits  of  funding  availability.  Awards 
may  be  made  to  two  or  more  recipients 
proposing  work  on  a  particular  topic,  if 
deemed  to  be  in  the  best  interests  of  the 
government.  HUD  reserves  the  right  to 
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select  applications  out  of  rank  order  to 
achieve  balance  among  the  topics 
selected  for  funding. 

(D)  Rating  Factors.  The  factors  for 
rating  and  ranking  applicants,  and 
maximum  points  for  each  factor,  are 
provided  below.  The  maximum  number 
of  points  to  be  awarded  is  100. 

Rating  Factor  1 :  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (30  Points) 

Points  will  be  awarded  under  the 
following  three  sub-factors,  based  on  the 
extent  to  which  your  proposal  indicates 
that  you  have  the  ability  and 
organizational  resources  necessary  to 
implement  successfully  your  proposed 
activities  in  a  timely  manner.  The  rating 
of  you,  the  "applicant,"  will  include 
any  sub-recipients  that  will  contribute 
resources  to  the  project.  In  rating  this 
factor,  HUD  will  consider  and  award 
points  based  on  the  extent  to  which 
your  application  demonstrates: 

(1)  That  the  principal  investigator  and 
key  pei;sotinel  are  capable  and  qualified 
to  accomplish  the  proposed  research, 
based  on  their  education/training  and 
previous  completed  research.  (15 
points.)  Qualifications  to  carry  out  the 
proposed  study  will  be  evaluated  based 
on  the  academic  background  of 
personnel,  relevant  publications,  and 
recent  (within  the  past  10  years) 
research  experience  relevant  to  the  tj^e 
of  work  proposed.  Publications  and 
research  experience  are  considered 
relevant  if  they  required  the  acquisition 
and  use  of  knowledge  and  skills  that  can 
be  applied  in  the  planning  and 
execution  of  the  technical  study  that  is 
proposed. 

(2)  That  the  project  managerfs)  have 
demonstrated  ability  to  manage  this 
research,  based  on  past  performance  in 
managing  similar  projects.  (10  points.) 
Points' will  be  awarded  based  on 
demonstrated  ability  to  successfully 
manage  your  study  in  such  areas  as 
personnel  management,  project 
management,  data  management,  quality 
control,  commimity  study  involvement 
(if  applicable),  and  report  writing,  as 
well  as  overall  success  in  project 
completion  (i.e.,  projects  completed  on 
time  and  within  budget).  You  should 
also  demonstrate  that  your  project 
would  have  adequate  administrative 
$upport,  including  clerical  and 
specialized  support  in  areas  such  as 
accounting  and  equipment 
mafaitenance,  as  relevant. 

(3)  That  the  primary  applicant  and 
any  sub-recipients  are  capable  of 
managing  project  funds,  based  on  past 
performance.  (5  points.)  Points  will  be 
awarded  based  on  the  extent  of 
demonstrated  ability  to  account  for 


funds  appropriately  as  well  as  on  timely 
use  of  funds  received  either  from  HUD 
or  from  other  Federal,  state,  or  local 
programs,  or  private  programs.  HUD 
may  consider  information  at  hand  or 
available  from  public  sources  such  as, 
but  not  limited  to,  newspapers, 
Inspector  General  or  Government 
Accoimting  Office  Reports  or  Findings, 
and/or  hotline  complaints  that  have 
been  proven  to  have  merit. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (10  Points) 

Points  will  be  awarded  based  on  the 
extent  to  which  your  proposal 
establishes  that  your  proposed  research 
will  address  documented  problems, 
target  areas  or  target  groups.  In 
responding  to  this  factor,  you  should 
document  in  detail  how  your  project 
would  make  a  significant  contribution 
towards  achieving  some  or  all  of  HUD's 
stated  goals  and  objectives  for  one  or 
more  of  the  topic  areas  described  in 
section  III  (A).- 

Rating  Factor  3:  Soundness  of  Technical 
Study  Approach  (50  Points) 

Points  will  be  awarded  based  on  the 
quality  of  the  technical  study  plan 
portion  of  your  application,  under  the 
following  four  sub-factors.  Specific 
components  that  will  be  evaluated 
include  the  following: 

(1)  Soundness  of  the  study  design.  (30 
points.)  The  thoroughness  and 
feasibility  of  your  project  description/ 
study  design,  and  the  extent  to  which  it 
reflects  a  comprehensive  understanding 
of  the  relevant  technical  literature.  It 
should  clearly  describe  how  your  study 
builds  upon  the  current  state  of 
knowledge  for  your  focus  area.  If 
possible,  your  study  should  be  designed 
to  address  testable  hypotheses,  which 
are  clearly  stated.  Your  study  design 
should  be  statistically  based,  with 
sufficient  data  to  provide  an  adequate 
test  of  your  stated  hypotheses.  The 
study  design  should  be  presented  as  a 
logical  sequence  of  steps  or  phases,  with 
individual  activities  or  tasks  described 
for  each.  You  should  identify  any 
important  "decision  points"  in  your 
study  plan,  and  you  should  discuss 
plans  for  data  management,  analysis  and 
archiving. 

(2)  Quality  assurance  mechanisms. 
(10  points.)  The  adequacy  of  quality 
assurance  mechanisms  that  will  be 
integrated  into  your  project  design  to 
ensure  the  validity  and  quality  of  the 
results.  Areas  to  be  addressed  include 
acceptance  criteria  for  data  quality, 
procedures  for  selection  of  samples/ 
sample  sites,  sample  handling, 
measurement  and  analysis,  and  any 
Standard/nonstandard  quality 


assurance/control  procedures  to  be 
followed.  Dociunents  (e.g.,  government 
reports,  peer-reviewed  academic 
literatiire)  that  provide  the  basis  for  your 
quality  assurance  mechanisms  should 
be  cited. 

(3)  Project  management  plan.  (8 
points.)  The  extent  to  which  your 
schedule  for  the  completion  of  major 
activities,  tasks  and  deliverables,  and 
your  budget,  coniirm  that  there  will  be 
adequate  resources  (e.g.,  personnel, 
financial)  to  carry  out  your  study  design 
successfully  within  the  proposed  time 
frame,  taking  account  of  timing 
requirements  stated  in  section  IV,  above. 

(4)  Budget  proposal.  (2  Points)  Two 
points  will  be  awarded  if  your  budget 
proposal  on  the  HUD-424CB  thoroughly 
estimates  all  applicable  direct  and 
indirect  costs  and  is  presented  in  a  clear 
and  coherent  format  as  provided  in 
section  VI  (B).  One  point,  or  no  point, 
will  be  awarded  if  your  budget  proposal 
is  deficient  in  these  regeu^ds,  based  on 
the  degree  of  deficiency. 

Rating  Factor  4:  Leveraging  of  Resources 
(5  Points) 

You  are  encouraged  to  demonstrate 
that  the  effectiveness  of  HUD's  funds 
will  be  increased  by  securing  other 
public  and/or  private  resources  or  by 
structuring  the  project  in  a  cost-effective 
manner,  such  as  integrating  the  project 
into  cm  existing  study.  Resources  may 
include  funding  or  in-kind 
contributions  (such  as  services,  facilities 
or  equipment)  allocated  to  the 
piupose(s)  of  your  project.  Staff  and  in- 
kind  contributions  should  be  given  a      / 
monetary  value.  Larger  commitments  of 
this  kind  will  be  awarded  more  points 
under  this  rating  factor. 

You  should  provide  evidence  of 
leveraging/partnerships  by  attaching  to 
your  application  letters  of  firm 
commitment,  memoranda  of 
understanding,  or  agreements  to 
participate  from  those  entities  identified 
as  partners  in  the  project  efforts.  Each 
letter  of  commitment,  memorandum  of 
understanding,  or  agreement  ta 
participate  must  include  the 
orgcmization's  name,  proposed  level  of 
commitment  (with  monetary  value)  and 
responsibilities  as  they  relate  to  specific 
activities  or  tasks  of  your  proposed 
program.  The  commitment  must  also  be 
signed  by  an  official  of  the  organization 
legally  able  to  make  commitments  on 
behalf  of  the  organization. 

Rating  Factor  5:  Coordination,  Self- 
Sufficiency  and  Sustainability  (5  Points) 

(1)  The  extent  to  which  you  have 
coordinated  your  activities  with  other 
organizations  that  have  been  or  are  in 
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the  process  of  conducting  similar  or 
related  work. 

(2)  Evidence  that  your  proposed  study 
builds  upon  the  existing  body  of  related 
work  and  it  does  not  significantly 
duplicate  work  that  is  currently  being 
conducted,  or  has  been  conducted,  by 
other  organizations  (to  the  extent  that 
this  can  be  ascertained). 

(3)  The  extent  to  which  your  project 
will  help  generate  practical  solutions 
that  can  be  implemented  on  the  local  or 
national  level  for  increasing 
homeownership  and/or  improving 
housing  affordability  for  low-  and 
moderate-income  families,  minority 
families,  and  families  in  underserved 
geographical  areas. 

(E)  Adjustments  to  Funding. 

(1)  HUD  reserves  the  right  to  fund  less 
than  the  full  amount  requested  in  your 
application  to  ensure  the  fair 
distribution  of  the  funds  and  that  the 
purposes  of  this  program  are  met. 

(2)  HUD  will  not  fund  any  portion  of 
your  application  that  is  not  eligible  for 
funding  under  specific  program 
statutory  or  regulatory  requirements; 
does  not  meet  the  requirements  of  this 
NOFA;  or  that  may  be  duplicative  of 
other  funded  programs  or  activities  from 
previous  years'  awards  or  other  selected 
applicants.  Only  the  eligible  portions  of 
your  application  (including  non- 
duplicative  portions)  may  be  funded. 

(3)  P\irchase  or  lease  of  equipment 
having  a  per  unit  cost  in  excess  of 
$5,000  will  not  be  funded  unless  prior 
written  approval  is  obtained  from  HUD. 

(4)  If  funds  remain  after  funding  the 
highest-ranking  applications,  HUD  may 
fund  all  or  part  of  the  next  highest- 
ranking  application  in  a  given  program. 
If  you,  the  applicant,  turn  down  an 
award  offer,  HUD  will  make  an  offer  of 
funding  to  the  next  highest-ranking 
application.  If  funds  remain  after  all 
selections  have  been  made,  remaining 
funds  may  be  available  for  other 
competitions  for  each  program  where 
there  is  a  balance  of  funds. 

(5)  In  the  event  HUD  commits  an  error 
that,  when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
applicant  during  the  funding  round  of 
this  NOFA,  HUD  may  select  that 
applicant  when  sufficient  funds  become 
available. 

CF)  Audit. 

Grantees/applicants  that  expend 
$300,000  or  more  in  a  year  in  federal 
awards  shall  have  a  single  or  program- 
specific  audit  conducted  for  that  year  in 
accordance  with  OMB  Circular  A-133. 
Grantees/applicants  shall  ensure  that 
thefr  most  recent  completed  audit  has 
been  submitted  to  the  Federal  Audit 
Clearinghouse  for  review  by  HUD  (refer 
to  harvester.census.gov/sac/).  Grantees 


that  do  not  have  such  an  audit  or  are  not 
subject  to  OMB  Circular  A-133  will  be 
asked  to  provide  a  copy  of  their 
organization's  most  recent  audit  or  other 
evidence  that  financial  controls  are  in 
place  before  an  award  can  be  finalized. 

VUI.  Corrections,  Debriefing 

(A)  Corrections  to  Deficient 
Applications.  After  the  application  due 
date,  HUD  may  not,  consistent  with  its 
regulations  in  24  CFR  part  4,  subpart  B, 
consider  any  unsolicited  information 
you,  the  applicant,  may  want  to  provide. 
HUD  may  contact  you  to  clarify  an  item 
in  your  application  or  to  correct 
technical  deficiencies.  HUD  may  not 
seek  clarification  of  items  or  responses 
that  improve  the  substantive  quality  of 
your  response  to  any  rating  factors.  In 
order  not  unreasonably  to  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  that  contains  an 
original  signatiire  by  an  authorized 
official.  In  each  case,  HUD  will  notify 
you  in  writing  by  describing  the 
clarification  or  technical  deficiency. 
HUD  will  notify  applicants  by  facsimile 
(FAX)  or  by  USPS,  retiun  receipt 
requested.  Clarifications  or  corrections 
of  technical  deficiencies  in  accordance 
with  the  information  provided  by  HUD 
must  be  submitted  within  14  calendar 
days  of  the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Satiurday,  Simday,  or  Federal  holiday.) 
If  the  deficiency  is  not  corrected  within 
this  time  period,  HUD  wiU  reject  the 
application  as  incomplete  and  it  will 
not  be  considered  for  funding. 

(B)  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced,  in  the 
Federal  Register,  and  for  at  least  120 
days  after  awards  for  assistance  are 
annoimced,  HUD  will  provide  any 
requesting  applicant  with  a  debriefing 
on  their  application.  All  requests  for 
debriefing  must  be  made  by  the 
principal  investigator  for  the  proposed 
study  or  by  the  authorized  official 
whose  signature  appears  on  the  HUD- 
424  or  his  or  her  successor  in  office. 
Submit  your  request  to  Mr.  Patrick 
Tewey,  who  may  be  reached  at  (202) 
702-0614,  extension  4098  (this  is  not  a 
toll-ft«e  number).  Information  provided 
to  you  during  your  debriefing  wrill 
include,  at  a  minimum,  the  final  score 


you  received  for  each  rating  factor,  final 
evaluator  comments  for  each  rating 
factor,  and  the  final  assessment 
indicating  the  basis  upon  which 
assistance  was  provided  or  denied. 

D(.  Findings  and  Certifications 

(A)  Federalism  Impact.  Executive 
Order  13132  (captioned  "Federalism") 
prohibits,  to  the  extent  practicable  and 
permitted  by  law,  an  agency  from 
promulgating  a  regulation  that  has 
federalism  implications  and  either 
imposes  substantial  direct  compliance 
costs  on  state  and  local  governments 
and  is  not  required  by  statute,  or 
preempts  state  law,  unless  the  relevant 
requirements  of  section  6  of  the 
Executive  Order  are  met.  This  NOFA 
does  not  have  fedeii^ism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  nor  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

(B)  Accountability  in  the  Provision  of 
HUD  Assistance. 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  the  regulations  in  24  CFR  part  4, 
subpart  A  contain  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14, 1992  (57  FR  1942).  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  HUD  vkrill  comply  with  the 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
with  regard  to  the  assistance  awarded 
imder  this  NOFA,  as  follows: 

(1)  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  5-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15. 

(2)  Disclosures.  HUD  vdll  make 
available  for  public  inspection  for  5 
years  all  applicant  disclosure  reports 
(HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  reported  on  HUD  Form 
2880)  will  be  made  available  along  with 
the  applicant  disclosing  reports,  but  in 
no  case  for  a  period  of  less  than  three 
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years.  All  reports,  both  applicant 
disclosures  and  updates,  will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  cmd  HUD's  implementing 
regulations  at  24  CFR  part  15. 

(3)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  section  102(a) 
of  the  HUD  Reform  Act;  and/ or, 

(ii)  Assistance  provided  through 
grants  or  cooperative  agreements  on  a 
discretionary  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

(C)  Section  103  HUD  Reform  Act. 
HUD  will  comply  with  section  103  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  and 
HUD's  implementing  regulations  in 
subpart  B  of  24  CFR  part  4  with  regard 
to  the  funding  competition  announced 
today.  These  requirements  continue  to 
apply  imtil  the  announcement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  section 
103  from  providing  advance  information 
to  any  person  (other  than  an  authorized 


employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  section  103  and 
subpart  B  of  24  CFR  oart  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815  (this  is  not  a  toll-free 
number).  For  HUD  employees  who  have 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel. 

(D)  Paperwork  Reduction  Act 
Statement.  The  information  collection 
requirements  in  this  NOFA  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  OMB  control  number  is 
2528-0228.  Under  the  Paperwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  luiless  the  collection 
displays  a  valid  confrol  number. 

(E)  Environmental  Requirements.  This 
NOFA  does  not  direct,  provide  for        ♦ 
assistance  or  loan  and  mortgage 


J 


insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactiu-ed 
housing,  or  occupancy.  In  accordance 
with  24  CFR  50.19(b)(1)  of  HUD 
regulations,  activities  imder  this 
program  are  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321),  and  are  not 
subject  to  envirorunental  review  under 
the  related  laws  and  authorities. 

(F)  Catalog  of  Federal  Domestic 
Assistance  Numbers.  The  Federal 
Domestic  Assistance  number  for  this 
program  is  14.506. 

X.  Authority 

These  cooperative  agreements  are 
authorized  imder  sections  501  and  502 
of  the  Housing  and  Urban  Development 
Act  of  1970  (12  U.S.C.  1701Z-1  et  seq.). 

Dated:  May  9,  2003. 

Christopher  Lord, 

Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 

BILUNG  CODE  4210-62-P 
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APPENDIX  A 


CHECKLIST  AND  SUBNOSSION  TABLE  OF  CONTENTS 


RESEARCH  STUDIES  ON  HOMEOWNERSHIP  AND  AFFORDABLE  LENDING 

The  following  checklist  is  provided  to  ensure  you  have  submitted  all  required  items  to 
receive  consideration  for  funding.  You  must  assemble  the  application  in  the  order  shown  below 
and  note  the  corresponding  page  number  where  the  response  is  located.  You  must  include  this 
checklist  and  submission  table  of  contents  with  the  proposal. 

page  nnmhf!r 


Transmittal  Letter  (limited  to  one  page)  cover  page 

Checklist  and  submission  table  of  contents  (i.e.,  this  page)  

Name  of  primary  applicant  and  any  sub-recipients,  with  contact  information  for  each   

Abstract  (Umited  to  two  pages)  

Project  najT^tive  (limited  to  25  pages  total) 

1.  Applicant  and  organizational  qualifications  

2.  The  problem  to  be  addressed  

3.  Technical  study  plan  (study  design,  quality  assurance  mechanisms, 

and  project  management  plan)  , 

4-  Nori-'ttUp  resources  to  be  apphed  (if  any)  

5.  Statement  on  coordination,  self-sufficiency,  and  sustainability  , 


Discussion  of  desired  HUD  resources,  if  applicable 

Conflict  of  interest  disclosure 

Attachments,  appendices,  bibliography,  or  other  relevant  materials,  if  any 

(limited  to  20  pages) 
Resumes  (limited  to  three  pages  per  individual) 
Indirect  cost  rate  agreement,  if  available 

Application  for  Federal  Assistance  (Form  HUD-424) 

Applicant  Assurances  and  Certifications  (Form  HUD  424-B) 

Detailed  Budget  (Form  HUD-424-CB) 

Detailed  Budget  Worksheet  (Form  HUD-424-CBW) 

Disclosure  of  Lobbying  Activities,  if  required  (Standard  Form  LLL) 

Disclosure/Update  Report  (Form  HUD-2880) 

Acknowledgment  of  Application  Receipt  (Form  HUD-2993) 

Client  Comments  and  Suggestions  (Form  HUD-2994) 
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Application  for 
Federal  Assistance 


1.  Type  oi  Submission 

I    I  Application  |     |  Preapplication 


U.S.  Department  of  Housing 
and  Urban  Development 


0MB  Approval  No.2501-0017  (exp.  03/31/2005) 


2.  Date  Submitted 


3.  Date  and  Time  Received  by  HUD 


7.  Applicanfs  Legal  Name 


9.  Address  (give  city,  county,  State,  and  zip  code) 

A.  Address: 
.     B.  City: 

C  County: 

D.  State: 

E.  Zip  Code: 


11.  Employer  Identification  Number  (EIN)  or  SSN 


13.  Type  of  Application 
JNew   I     I        Continuation  |     |    Renewal         || 


Revision 


If  Revision,  enter  appropriate  letters  in  box(es)  [J    [] 

A.  Increase  Amount  B.  Decrease  Amount  C.  Increase  Duration 
D.  Decrease  Duration  E.  Other  (Specify) 


15.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number 


Title: 
Component  Title: 


C 


^^:r 


17.  Areas  affected  by  Program  (boroughs,  cities,  counties,  States, 
Indian  Reservation,  etc.) 


18a.  Proposed  Progra.m  start  dale 


18b.  Proposed.  Program  ervl  date 


4.  HUD  Application  Number 


5.  Existing  Grant  Number 


6.  Applicant  Identification  Number 


8.  Organizational  Unit 


10.  Name,titte,telephone  nunr)ber,fax  number,  and  e-mail  of  the  person  to  be 
contacted  on  matters  involving  this  application  (including  area  codes) 

A.  Name: 

B.  Title:  • 

C.  Phone: 

D.  Fax: 

E.  E-mail: 

"1= 


12.  Type  of  Applicant  (enter  appropriate  letter  in  box) 

A.  State  I.  University  or  College 

B.  County  '    j.  Indian  Tribe 

C.  Municipal  K.  Tribally  Designated  Housing  Entity  (TDHE) 

D.  Township  L.  Individual 

E.  Interstate  M.  Profit  Organization 

F.  Infemnunicipal  N.  Non-profit 

G.  Special  District  O.  Public  Housing  Authority 
H.  Independent  School  District       P  Other  (Specify) 


1 4.  Name  of  Federal  Agency 

U.S.  Department  of  Housing  and  Urban  Development 


16.  Descriptive  Title  of  /Applicant's  Program 


19a.  Congressional  Districts  of  /Applicant 


20.  Estimated  Funding    Applicant  mart  complete  the  Funding  Matrix  on  Page  2. 


19b.  Congressional  Districts  of 
Program 


21.  Is  Application  subject  to  review  by  State  Executive  Order  12372  Process? 


A.  Yes 

B.  No 


J   This  preapplication/application  was  made  available  to  the  State  Executive  Order  12372  Process  for  review  on:  Date_ 
Program  is  not  covered  by  E.0. 12372 
Program  has  not  been  selected  by  State  for  review. 


22.  Is  the  Applicant  delinquent  on  any  Federal  debt?  Tj     No 

LJ    Yes  If  "Yes,"  explain  below  or  attach  an  explanation. 


Previous  versions  of  HUD-424  and  424-M  are  obsolete  Page  1  of  2 
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The  applicant  must  provide  the  funding  matrix  shown  below,  listing  each  program  for  which  HUD  funding  is  being 
requested,  and  complete  the  certifications.  ~ 


Funding  Matrix 


Grant  Program* 


*    For  FHIPs,  show  Ixjth  Initiative  and  component 


Grand  Totals 


HUD 
Share 


/Applicant 
Match 


Other  HUD 
Funds 


Other  Federa 
Share 


State 
Share 


Local/Tribal 
Share 


Other 


Program 
lrKX)me 


Total 


Certifications 

I  certify,  to  the  best  of  my  knowledge  and  belief,  that  no  Federal  appropriated  funds  have  been  paid,  or  will  be  paid,  by  or  on  behalf 
of  the  applicant,  to  any  person  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress,  in  connection  with  the  awarding 
of  this  Federal  grant  or  its  extension,  renewal,  amendment  or  modification.  If  funds  other  than  Federal  appropriated  funds  have 
or  will  be  paid  for  influencing  or  attempting  to  influence  the  persons  listed  above,  I  shall  complete  and  submit  Standard  Form-LLL, 
Disclosure  Form  to  Report  Lobbying.  I  certify  that  I  shall  require  all  sub  awards  at  ail  tiers  (including  sub-grants  and  contracts)  to 
similarly  certify  and  disclose  accordingly. 

Federally  recognized  Indian  Tribes  and  tribally  designated  housing  entities  (TDHEs)  established  by  Federally-recognized  Indian  tribes 
as  a  result  of  the  exercise  of  the  tribe's  sovereign  power  are  excluded  from  coverage  of  the  Byrd  Amendment,  but  State-recognized  Indian 
tribes  and  TDHEs  established  under  State  law  are  not  excluded  from  the  statute's  coverage. 

This  application  incorporates  the  Assurances  and  Certifications  (HUD-424B)  attached  to  this  application  or  renews  and  incorporates  for 
the  funding  you  are  seeking  the  Assurances  and  Certifications  currently  on  file  with  HUD.  To  the  best  of  my  knowledge  and  belief,  all 
information  In  this  application  Is  taie  and  correct  and  constitutes  material  representation  of  fact  upon  which  HUD  may  rely  in  awarding 
the  agreement ; 


23.  Signature  of  Autfiorized  Official 


Name  (printed) 


Title 


Date  (mm/dd/yyyy) 


Previous  versions  of  HUD-424  and  424-M  are  obsolete. 
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Instructions  for  the  HUp-424 

Public  reporting  burden  (or  this  collection  of  information  is  estimated 
to  average  45  minutes  per  response,  Includng  the  time  lor  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  nraintainlng 
the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
HUD  may  not  conduct  or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of  information  unless  that  collection  displays 
a  valid  0MB  control  number. 

This  form  must  be  used  by  applicants  requesting  funding  from  the 
Department  of  Housing  and  Urban  Development.  This  application  fomi 
HUD-424  incorporates  the  Assurances  and  CertificaUons  (HUD-424-B).  You 
may  either  (1 )  attach  the  Assurances  and  Certificallons  to  ttie  appllcalion 
or  (2)  renew  ttie  certifications  that  you  previously  made  on  behalf  of  your 
organization  and  submitted  to  HUD  if  the  legal  name  of  your  organization 
has  not  changed  and  you  were  ttie  auttwhzed  representative  who 
signed  tfie  Assurances  and  Certifications. 
Item  Number  Instructions 

1 .  Please  indicate  whether  your  application  is  for  a  fomfial  application 
submission  or  a  preliminary  application  (pre-application).  HUD  does  not 
accef«  pre-applications  for  programs  funded  through  the  SuperNOFA. 

2.  Enter  the  date  you  are  submitting  your  application  to  HUD. 

3.  This  box  will  be  completed  by  HUD.  When  received  by  HUD,  your  application 
will  be  stamped: 

(a)  with  a  date;  and 

(b)  with  the  time  received. 

4.  Leave  Blank.  This  will  be  completed  by  the  HUD  program  office  receiving 
your  application.  When  HUD  accepts  electronic  applications  for  the  grant 
program  you  are  applying  for,  this  number  will  be  computer  generated. 

5.  If  your  application  is  to  renew  or  continue  an  existing  grant,  provide  the 
existing  grant  number.  If  a  new  award,  please  leave  blank. 

6.  Leave  blank  if  you  have  not  beer  provided  a  HUD  ID  number  or  user 
number.  If  you  are  a  Public  Housing  Authority,  enter  your  HUD  issued  Public 
Housing  Authority  ID  number. 

7.  Enter  the  legal  name  of  your  organization  applying  for  HUD  funding. 

8.  Enter  the  name  of  the  primary  unit  in  your  organization,  if  applicable,  which 
will  be  responsible  for  the  program. 

9.  Enter  tfie  complete  address  of  your  organization. 

10.  Enter  the  name,  title,  telephone  number,  fax  number,  and  E-mail  of  the 
person  to  contact  on  matters  related  to  your  applicatkxi. 

11.  Enter  your  organization's  Emptoyer  Identiffcation  lumber  (EIN)  as  assigned 
by  the  Internal  Ftevenue  Service  or  if  you  are  applying  as  an  individual, 

your  Social  Security  Number. 


Previous  versions  of  HUO-424  and  A24-M  are  obsolete. 
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12.  Choose  from  the  list  and  enter  the  appropriate  letter  in  the  space 
provided.  You  must  be  an  etiglbie  applicant  to  apply  for  assistance. 
You  must  road  the  program  infonnalion  requirements  to 
determine  if  you  are  a  type  of  applicant  that  is  eligible  to  apply  (or 
assistance  under  the  program. 

13.  Enter  the  type  of  application  you  are  submitting  tor  funding 
consideration. 

.  Check  the  appropriate  box. 

"New"  means  you  are  applying  for  a  new  grant 

avirard. 

'Continuation'   means  you  are  requesting  an 

extensnn  of  an  existing  award. 

■Renewal"  means  you  are  requesting  funding  for 

renewal  of  an  existing  grant  e.g.  Supportive  Housing 

Program  (SHP)  or   Shelter  ♦  Care  grant 

■Revision"  means  you  are  submitting  a  revision  prior  to 

the  application  due  date  In  response  to  HUD's  request 

for  clarification  or  modification  to  your  initial  submission. 

14.  Pre-lilled. 

15.  Enter  the  Catalog  of  Federal  Domestic  Assistance  (CFDA)  number 
and  title  and,  if  appleable,  component  title  of  the  program. 

1 6.  Enter  a  brief  description  of  your  program  and  key  activities. 

17.  Identify  the  locatk)n(s)  where  your  activities  will  take  place.  If 
this  is  the  entire  state,  enter  "Entire  Stale*. 

18a.  Enter  the  proposed  start  date. 

18b.  Enter  the  proposed  end  date. 

1 9a.  List  the  Congressnnal  District(s)  where  your  organization*is 

located. 

1 9b.  List  any  Congressional  Disf  ricl(s)  where  your  program  of 

activities  or  project  sites  wiH  be  kjcated. 

20.  You  must  complete  the  funding  matrix  on  page  2  of  this  town. 

Enter  the  following  infonnation: 

Grant  Program:  The  HUD  furxJng  program  under  vrtiich  you  are 

applying. 

HUD  Share:  Please  check  the  program  requirements.  Enter  the 

anx3unl  of  HUD  funds  you  are  nequesting  in  your  application. 

Applicant  Match:  Enter  the  amount  of  funds  or  cash  equivalent  of 

in-kind  contributions  you  are  contributing  to  your  project  or  program  of 

activities. 

Other  Federal  Share:  Enter  the  amount  of  other  Federal  funds  for 

your  program  of  activities. 
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Instructions  for  the  HUD-424  (Continued) 

state  Share:  Enter  the  amount  of  funds  or  cash  equivalent  of  In-kind 

services  the  State  is  providing  to  your  project  or  program  of  activities. 

Local/Tribal  Share:  Enter  the  amount  of  funds  or  cash  equivalent 

of  in-kind  services  your  tocaWribal  government  Is  provMIng  to 

your  project  or  program  of  activities. 

Other:  Enter  the  aowunt  of  other  sources  of  private,  non-profit, 

or  other  funds  or  cash  equivalent  of  in-kind  services  being 

provkJed  to  your  project  or  program  of  activities. 

Program  Income:  Enter  the  amount  of  program  Income  you  expect 

to  generate  over  the  life  of  your  award. 

Total:  Please  total  ail  columns  and  fill  in  the  amounts. 

21 .  You  shouW  contact  the  State  Sin^e  Point  of  Contact  (SPOC) 
for  Federal  Executive  Order  12372  or  check  your  applcatton  kit  to 
determine  whether  the  State  Intergovernmental  Review  Process 
is  required. 

22.  This  queston  applies  to  your  applfcant  organization,  not  the 
person  signing  as  your  organizatnn's  authorized  representative. 
Categories  of  debt  include  disallowed  costs  that 

requires  repayment  to  HUD. 

23.  To  be  signed  by  the  authorized  representative  of  your 
organlzatkxi.  A  copy  of  your  governing  body's  authorizatkxi 
for  you  to  sign  this  applKatkxi  must  be  available  in  your 
organizatkKi's  offk:e. 


Previous  versions  of  hlUD-424  and  424-M  are  obsolete.  Page  ii  of  ii 
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Applicant  Assurances  and 
Certifications 


U.S.  Oepartment  of  Housing 
and  Urban  Development 


0MB  Approval  No.  2501-0017 
(exp.  03/31/2005) 


Instructions  for  the  HU0-424-B  Assurances  and  Certifications 

As  part  of  your  application  for  HUD  funding,  you,  as  the  official  authorized  to  sign  on  behalf  of  your  organization 

or  an  an  individual  must  provide  the  following  assurances  and  certifications.  By  signing  this  form,  you  are  stating  that  to  the 

best  of  your  knowledge  and  belief,  all  assertions  are  true  and  correct. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the 
applicant  [Insert  below  the  Name  and  title  of  the  Authorized  Representative, 
name  of  Organization  and  the  date  of  signature]: 
Name; , Title: 


OrganizationL 


.,  Date:. 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance,  has  the 
institutional,  managerial  and  financial  capability  (including  funds  to  pay 
the  non-Federal  share  of  program  costs)  to  plan,  manage  and  complete 
the  program  as  described  in  the  application  and  the  governing  body 
has  duly  authorized  the  submission  of  the  application,  including  these 
assurances  and  certifications,  and  authorized  me  as  the  official 
representative  of  the  applicant  to  act  in  connection  with  the  application 
arul  to  provide  any  additional  information  as  may  be  required 

2.  Will  administer  the  grant  in  compliance  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000(d))  and  implenDenting  regulations  (24  CFR 
Part  1),  which  provide  that  no  person  in  the  United  States  shall,  on  the 
grounds  of  race,  color  or  national  origin,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  othenvise  be  subjected  to  discrimination 
under  any  program  or  activity  that  receives  Federal  financial  assistance 
OR  if  the  applicant  is  a  Federally  recognized  Indian  tribe  or  its  tribally 
designated  housing  entity,  is  subject  to  the  Indian  Civil  Rights  Act 

(25  U.S.C.  1301-1303). 

3..  Will  administer  the  grant  in  compliance  viflth  Sectfsin  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C.  794),  as  amended,  and  implement- 
ing regulations  at  24  CFR  Part  8,  and  the  Age  Discrimination  Act  of  1975 
(42  use.  6101-07),  as  amended,  and  implementing  regulations  at  24 
CFR  Part  146  which  together  provide  that  no  person  in  the  United  States 
shall,  on  the  grounds  of  disability  or  age,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  othenwise  be  subjected  to  discrimination 
under  any  program  or  activity  that  receives  Federal  financial  assistance; 
except  if  the  grant  program  authorizes  or  limits  participation  to  designat- 
ed populations,  then  the  applicant  will  comply  with  the  nondiscrimination 
requirements  within  the  designated  population.^ 
4.  Will  comply  with  the  Fair  Housing  Act  (42  U.S.C.  3601-19),  as 
amended,  and  the  implementing  regulations  at  24  CFR  Part  100,  which 
prohibit  discrimination  in  housing  on  the  basis  of  race,  color,  religion, 
sex,  disability,  familial  status,  or  national  origin;  exca[^  applicant 
which  is  an  Indian  tribe  or  its  instrumentality  which  is  excluded  by 
statute  from  coverage  does  not  make  this  certificationand  further 
except  If  the  grant  program  authorizes  or  limits  participation 
to  designated  populations,  Ihen  the  applicant  will  comply  with  the 
nondiscrimination  requirements  within  the  designated  population. 


Pagel  of  2 


5.  Will  comply  with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation  /Assistance  and 
Real  Property  Acquisition  Policies  Act  of  1970,  as 
amended  (42  U.S.C.  4601)  and  implementing  regula- 
tions at  49  CFR  Part  24  and  24  CFR  42,  Subpart  A. 

6.  Will  comply  with  the  environmental  requirements 
of  the  National  Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq. )  and  related  Federal  authorities  pror  to 
the  commitment  or  expenditure  of  funds  for  property 
acquisition  and  physical  development  activities  subject 
to  implementing  regulations  at  24  CFR  parts  50  or  58. 

7.  Will  or  will  continue  to  provide  a  drug-free  woricplace 
by: 

(a)  Publishing  a  statement  notifying  employees  that 
the  unlawful  manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance  is 
prohibited  in  the  applicant's  workplace  and 
specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness 
program  to  inform  employees  about  — 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  applicant's  policy  of  maintaining  a  drug-free 
workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  the  workplace; 

( c )  Making  it  a  requirement  that  each  employee  to  be 
engaged  in  the  performance  of  the  grant  be  given  a 
copy  of  the  statement  required  in  Paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required 
by  paragraph  (a)  that,  as  a  condition  of  employment 
under  the  grant,  the  employee  will  - 

(1 )  Abkle  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her 
conviction  for  a  violation  of  a  criminal  daig  statute 
occurring  in  the  woriqalace  no  later  than  five  calerv- 
dar  days  after  such  conviction; 
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Applicant  Assurances  and 
Certifications  (Continued) 


U.S.  Department  of  Housing 
and  UrtMin  Development 


OMB  Approval  No.  2501-0017 
(exp.  03/31/2005) 


(e)  Notifying  the  agency  in  vniting,  within  ten  calendar  days  after 
rec8iyir«g  notice  under  paragraph  (d)(2)  from  an  employee  or 
ott>etwise  recaivirtg  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provkje  notice,  including  position 
title,  to  every  grant  officer  or  other  designee  on  whose  grant 
activity  the  convkted  employee  has  worked,  unless  the  Federal 
agency  has  designated  a  central  point  for  the  receipt  of  such 
notices.  Notice  shall  include  the  identification  number<s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notwe  under  paragraph  (d)(2),  with  respect  to  any 
employee  wtx>  is  so  convicted- 

(1 )  Taking  appropriate  personnel  action  against  such  an 
emptoyee,  up  to  and  including  terminatkxi,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
dnjg  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  Federal,  State,  or  k>cal  health,  law  enforce- 
ment, or  other  appropriate  agency, 

(g)  Making  a  good  ^ith  effort  to  coritinue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragraphs  (a), 
(b).(c).(d).(e).and(f). 

(h).  The  applicant  may  Insert  in  the  space  provided  below  the  site(s) 

for  the  performance  of  work  or  may  provide  this  informatkxi  in 

connectkxi  with  each  application. 

(i).  Place  of  Performance  (street  address,  city,  county,  state,  zip 

code) 

8.  In  accordance  with  24  CFR  Part  24,  and  its  principals; 

(a)  /Are  not  presently  dettarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactiorK  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three  year  period  preceding  this  proposal, 
been  convicted  of  or  had  a  civil  judgement  rertdered  against  them 
for  commissk)n  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal, 
State  or  local)  transactnn;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery,  bribery, 
falsification,  or  desti^ction  of  records,  making  false  statements, 
or  receiving  stolen  property; 

(  c)  /Are  not  presentiy  indicted  for  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commisswn  of  any'W  the  offenses  enumerated  in  the 
preceding  paragraph  of  this  certificatk>n;  and 
(d)  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  an  explanation  shall  be  attached. 


(e)  Will  include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspenskin,  Ineligibility,  and  Voluntary  Exclu- 
sion -  Lower  Tier  Covered  Transaction, "  provkled  by  the 
HUD  without  modification,  in  all  tower  tier  covered  hans- 
actions  and  in  all  solicitations  for  lower  tier  covered 
tiansactions. 

These  certifications  and  assurances  are  material  repre- 
sentations of  ttte  fact  upon  whtoh  HUD  can  rely  when 
awarding  a  grant.  If  it  is  later  detemiined  that  I,  the 
applicant,  knowingly  made  an  erroneous  certifications 
or  assurance,  I  nnay  be  subject  to  criminal  prosecution. 
HUD  may  also  terminate  the  grant  and  take  other  avail- 
able remedies. 
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Instructions  for  Completing  the  Grant  Application  Detailed  Budget  Worksheet 


Item 


Discussion 


This  form  is  to  be  used  to  provide  detailed  budget  information  regarding  your  proposed  program.  If  your  program 
requires  you  to  provide  program  activity  information  you  should  use  a  separate  HUD-424-CBW  to  provide 
information  related  to  each  program  activity.  The  detailed  information  provided  on  this  form  should  be 
summarized  on  either  the  HUD-424-C  or  HUD-424-CB  forms  depending  on  whether  you  are  requesting  funding 
for  a  one  year  period  or  a  multi  year  period  of  performance 


1  -  Personnel  (Direct  Labor) 


2  -  Fringe  Benefits 


This  section  should  show  the  labor  costs  for  all  individuals 
supporting  the  grant  program  effort  (regardless  of  the  source  of 
their  salaries).  The  hours  and  costs  are  for  the  full  life  of  the 
grant.  If  an  individual  is  employed  by  a  contractor  or  sub- 
grantee,  their  labor  costs  should  not  be  shown  here. 

Please  include  all  labor  costs  that  are  associated  with  the 
proposed  grant  program,  including  those  costs  that  will  be  paid 
for  with  in-kind  or  matching  funds. 

Do  not  show  fringe  or  other  indirect  costs  in  this  section. 

Please  use  the  hourly  labor  cost  for  salaried  employees  (use 
2080  hours  per  year  or  the  value  your  organization  uses  to 
perform  this  calculation).  An  employee  working  less  than  full 
time  on  the  grant  should  show  the  numbers  of  hours  they  will 
work  on  the  grant. 


Use  the  standard  fringe  rates  used  by  your  organization.  You 
may  use  a  single  fringe  rate  (a  percentage  of  the  total  direct 
labor)  or  list  each  of  the  individual  fringe  charges.  The 
spreadsheet  is  set  up  to  use  the  Total  Direct  Labor  Cost  as  the 
base  for  the  fringe  calculation.  If  your  organization  calculates 
fringe  benefits  differently,  please  use  a  different  base  and 
discuss  how  you  calculate  fringe  as  a  conunent 


3  -  Travel 


3a  -  Transportation  -  Local  Private 
Vehicle 


3b  -  Transportation  -  Airfare 


3c  -  Transportation  -  Other 


If  you  plan  on  reimbursing  staff  for  the  use  of  privately  owned 
vehicles  or  if  you  are  required  to  reimburse  your  organization 
for  mileage  charges,  show  your  mileage  and  cost  estimates  in 
this  section. - 


Show  the  estimated  cost  of  airfare  required  to  support  the  grant 
program  effprt.  Show  the  destination  arxi  the  purpose  of  the 
travel  as  well  as  the  estimated  cost  of  the  tickets. 

Each  program  notice  of  funding  availability  (NOFA)  discusses 
the  travel  requirements  that  should  be  listed  here. 


requu'ements  1 


If  you  or  are  charged  monthly  by  your  organization  for  a 
vehicle  for  use  by  the  grant  program,  indicate  those  costs  in 
this  section. 

Provide  estimates  for  other  transportation  costs  that  may  be 
incurred  (taxi,  etc.). ^^ 


fomi  HUD-424^BW-I  (2/2003) 


>  «•• 
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3d  -  Per  Diem  or  Subsistence 


4  -  Equipment 


5  -  Supplies  and  Materials 


5a  -  Consumable  Supplies 


5b  -  Non-consumable  materials 


6  -  Consultants 


7  -  Contracts  and  Sub-Grantees 


For  travel  which  will  require  the  payment  of  subsistence  or  per 
diem  in  accordance  with  your  organization's  policies.  Indicate 
the  location  of  the  travel. 

Each  program  NOFA  discusses  the  travel  requirements  that 
should  be  listed  here. 


Equipment  is  defined  by  HUD  regulations  as  tangible, 
nonexpendable,  personal  property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of  $5,000  or  more  per  unit. 

Each  program  NOFA  describes  what  equipment  may  be 
purchased  using  grant  funding. 


Supplies  and  materials  are  consumable  and  non-consumable 
items  that  have  a  depreciated  unit  value  of  less  than  $5,000. 
Please  list  the  proposed  supplies  and  materials  as  either 

Consumable  Supplies  or  as  Non-Consumable  Materials. 

List  the  consumable  supplies  you  propose  to  purchase.  General 
office  or  other  common  supplies  may  be  estimated  using  an 
anticipated  consumption  rate 


List  furniture,  computers,  printers,  and  other  items  that  will  not 

be  consumed  in  use.  Please  list  the  quantity  and  unit  cost. 

Please  indicate  the  consultants  you  will  use.  Indicate  the  type  of 
consultant  (skills),  the  number  of  days  you  expect  to  use  them, 
and  their  daily  rate. 


List  the  contractors  and  sub-grantees  that  will  help  accomplish 
the  grant  effort.  Examples  of  contracts  that  should  be  shown 
here  include  contracts  with  Community  Based  Organizations; 
liability  insurance;  and  training  and  certification  for  contractors 
and  workers. 

If  any  contractor,  sub-contractor,  or  sub-grantee  is  expected  to 
receive  over  10%  of  the  total  Federal  amount  requested,  a 
separate  Grant  Application  Detailed  Budget  (Worksheet)  should 
be  developed  for  that  contractor  or  sub-grantee  and  the  total 
amount  of  their  proposed  effort  should  be  shown  as  a  single 
entry  in  this  section. 

Unless  your  proposed  program  will  perform  the  primary  grant 
effort  with  in-house  employees  (which  should  be  listed  in 
section  1),  the  costs  of  performing  the  primary  grant  activities 
should  be  shown  in  this  section. 

Types  of  activities  which  should  be  shown  in  this  section: 

•  Contracts  for  all  services 

•  Training  for  individuals  not  on  staff 

•  Contracts  with  Community  Based  Organizations  or  Other 
Governmental  Organizations  (note  the  10%  requirement 
discussed  above) 

•  Insurance  if  your  program  will  procure  it  separately 

Please  provide  a  short  description  of  the  activity  the  contractor 
or  subgrantee  will  perform,  if  not  evident. 


form  HU0-424-CBW-I  (2/2003) 
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8  -  Construction  Costs                                                                                                         | 

8a  -  Administrative  and  legal 
expenses 

Enter  estimated  amounts  needed  to  cover  administrative 
expenses.  Do  not  include  costs  that  are  related  to  the 
normal  functions  of  government. 

8b  -  Land,  structures,  rights-of 
way,  appraisal,  etc. 

Enter  estimated  site  and  right(s)-of-way  acquisition  costs 
(this  includes  purchase,  lease,  and/or  easements). 

8c  -  Relocation  expenses  and 
payments 

Enter  estimated  costs  related  to  relocation  advisory 
assistance,  replacement  housing,  relocation  payments  to 
displaced  persons  and  businesses,  etc. 

8d  -  Architectural  and 
engineering  fees 

Enter  estimated  basic  engineering  fees  related  to 
construction  (this  includes  start-up  SCTvices  and  preparation 
of  project  performaiKe  work  plan). 

8e  -  Other  architectural  and 
engineering  fees 

Enter  estimated  engineering  costs,  such  as  surveys,  tests,  soil 
borings,  etc. 

8f  -  Project  inspection  fees 

Enter  estimated  engineering  inspection  costs. 

8g  -  Site  woric 

Enter  the  estimated  site  preparation  and  restoration  costs 
that  are  not  included  in  the  basic  construction  contract. 

8h  -  Demolition  and  removal 

Enter  the  estimated  costs  related  to  demolition  activities. 

8i  -  Construction 

Enter  estimated  costs  of  the  construction  contract 

» 

8j  -  Equipment 

Enter  estimated  cost  of  office,  shop,  laboratory,  safety 
equipment,  etc.  to  be  used  at  the  facility,  if  such  costs  are 
not  included  in  the  construction  contract 

8k  -  Contingencies 

Enter  any  estimated  contingency  costs. 

81  -  Miscellaneous 

Enter  estimated  miscellaneous  costs. 

9  -  Other  Direct  Costs 

Other  Direct  Costs  include  a  number  of  items  that  are  not 
appropriate  for  other  sections. 

Other  Direct  Costs  may  include: 

•  Staff  training 

•  Telecommunications 

•  Printing  and  postage 

Relocation,  if  costs  are  paid  directly  by  your  organization  (if 
relocation  costs  arc  paid  by  a  subgrantee,  it  should  be 
reflected  in  Section  7) 

10  -  Indirect  Costs 

Indirect  costs  (including  Facilities  and  Administration  costs) 
are  those  costs  that  have  been  incurred  for  common  or  joint 
purposes.  These  costs  benefit  more  than  one  cost  objective 
and  cannot  be  rradily  identified  with  a  particular  final  cost 
objective  without  effort  disproportionate  to  the  results 
achieved. 

Indicate  your  approved  Indirect  Cost  Rate  (if  any)  and 
calculate  the  indirect  costs  in  accordance  with  the  terms  of 
your  approved  indirect  cost  rate  and  enter  the  resulting 
amount.  Also  show  the  applicable  cost  base  amount  and 

identify  the  proposed  cost  base  type. 

Total  Estimated  Costs 

Enter  the  grand  total  of  all  the  applicable  colunuis. 

The  eight  rightmost  columns  allow  you  to  identify  how  the  costs  will  be  spfead  between  the  HUD  Share  and  other  contributors  (including  Match 
funds  and  Program  Income).  This  infonnation  wiU  help  the  reviewers  better  understand  your  program  and  priorities. 


form  HU[M24^BW-I  (2/2003) 
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1 .  Type  of  Federal  Action: 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approvadby  OMB 
0348-0046 


D 


CONTRACT 

GRANT 

COOPERATIVE  AGRKMENT 

LOAN 

LOAN  GUARANTY 

LOAN  INSURANCE 

4.  Name  and  AddrMs  of  Reporthig  Entky:  "" 
U  PRIME  Q  SUBAWAROEE 


2 

Status  of  Fwleral  Action: 

a. 

BIO/OFFER/APPUCATION 

b. 

INTTIAL  AWARD 

c. 

POST-AWARD 

3.  Report  Type 

I        I    •.     INITIAL  FHJNG 

b.     MATERIAL  CHANGE 
FOR  MATBIAL  CHANGE  ONLY: 
YEAR  QUARTER 


TIER 


,  IF  KNOWN: 


DATE  OF  LAST  REPORT 


6.    If  Reporting  Entity  in  No.  4  is  SUiawanlae.  Enter  Name  and  M±f  of 


Congressional  District,  if  known: 


B.  Federal  Action  Number  //  known: 


6.  Federal  Department/Agency 


10a.  Name  and  Address  of  Lobbying  Entity 

llf  individual,  last  name,  first  name.  Ml) 


Congressional  District,  if  known: 


7.  Federal  Program  Nama/Deacr^itian: 


CFDA  Number,  //  applicable 


9.  Award  Amount  if  known: 
$ 


b.    Indhridual  Performing  Services  (inchiding  address  if  different  from  No. 
tOA)  (last  name,  first  name,  MtJ 


1 1 .  Amount  of  Payment  (cfteck  all  tfiat  apply): 

^    Q  actual  Q  planned 


(attach  Continuatior}  sheetis)  SF  LLL-A,  If  nacessaryl 


12.  Fonn  of  Payment  (check  aU  tftat  apply): 

Ba.       cash 
b.    In-kind;  specify:     nature  

value    


1 3.  Type  of  Payment  (cfieck  all  tftat  apply): 
RETAINER 
ONE-TIME  FEE 
COMMISSION 
CONTINGENT  FEE 
DEFERRED 
OTHER;  SPECIFY: 


f. 


14.  Brief  Description  of  Senrices  perfonnad  or  to  be  Parformwi  and  Datalsl  of  Ser^.  mduding  offierls),  empioyeels'nr 
Payment  indfcatad  in  Item  11: 


Mamber(s)  contacted,  for 


16.  Continuation  Shaat(8)  SF-IXL-A  attached: 


(attac/t  Contmuathn  sheet(sl  SF  LLL-A,  if  rtecessary) 
□  ybs  Qno 


11.     Iiifoi  I  nation  requested  through  this  form  is  authorized  by  title  31  U.S.C. 
section  1352.   This  disclosure  of  lobbying  activities  is  a     materia  repre- 
sentation of  fact  upon  which  reliance  was  placed  by  the  tier  above  wtien 
this  transaction  was  made  or  entered  into.  This  disclosure  is  requred  pur- 
suant to  31  U.S.C.  1352.   This  information  wiH  be  available  for  public 
inspection.  Any  parson  who  fals  to  file  the  required  disclosure  shal  be 
sii)iect  to  a  civil  penalty  of  not  less  than  SIO.CXX)  and  not  more  than 
$100,000  for  each  such  falurs. 


SIgnatws: 


Printed  Name: 
Title: 


Talophane  No.: 


Date: 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 
Standard  Form  -  LLL 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Approved  by  OMB 
034S-004« 


Reporting  Entity: 


of 


Authorized  f  or  Locrf  Raproduciien 
Standart  Form  -  Ui.-A 
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INSTRUCTIONS 

This  disctosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a 
covered  Federal  act.on.  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  T^e  fil  n^of  a  f^  irrequir^Tor  eac^ 
mZZ^  „7r  °''^^'  '°  ^'^^  ''"^'""r*  '°  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer^or  employee  of  ^y  age^y  ^ 
t^rs^LLL  A  cS«i?o^^^t%r=SHr  ^  ^^tr  -  ^^^f^P^Vee  of  a  Member  of  Congress  in  connection  v.ith  a  covereJpederal  actPon  U^ 
the  SF-LLL  A  Continuation  Sheet  for  additional  infomiation  if  the  space  on  the  forni  is  inadequate.  Complete  all  rtems  that  apply  for  both  the  initial 
fifing  and  matenal  change  report.   Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  a<StLnaI  iXrrn^t..lIl 

^'      ISteSw^on^'^  °^  """"^'^  ''^'^'^  ^"°"  ^°'  '^**^  '"^^"^  ^^"''^  '*  '^'°'  ''^'  ^"  ***=""^  *"  i"*'"«"«»  *•  outcome  of  a  covered 


2 

3. 

4. 

5. 
6 


9. 
10. 

11. 

12. 

13. 
14. 

15. 
16. 


Identify  the  status  of  the  covered  Federal  action. 

^^Z^Hli^V^^l^"^^  classification  of  this  report.     If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously 
7St  tr^ov^r^dTed^e^irtr.  '"  "'"='  '''  "'^^  °^^'^^^-    ^"^^  '^  '^'^  °'  ^  '-^  ^«^-'v  submrtted  report  by  this^epo'S 

H"If^^«,f^'  ^f"^^*^"'*?'  ^'^^  .«^^i^"1''P  ^"^^  °*  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate 
classmcation  of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be.  a  prime  or  subaward  recipient.     Identify  the  tier  of  th^ 

^U^  awartte'urS^  S:ant"^""'"  °'  ''"  ""^  "  ''''  '"'  '"■    ^"'""^^*  "^"^  "^  '""  "«  ''"^''^^  '°  subcontracts, ^b^L°s  aJ^ 

FJ!^,?''r^t'!!^l°".^" 'rS.  *r  "^^  '"  ".T  "^"^^J^  "Subawardee-.  then  enter  the  full  name,  address,  city,  state  and  zip  code  of  the  prime 
Federal  recipient.   Include  Congressional  Distnct,  if  known.  v""<^ 

I'^l^,^^  °*  T'^^"'^  agency  making  the  award  or  loan  commitn>ent.   Include  at  least  one  organizational  level  betow  agency  name  if 
known.   For  example.  Department  of  Transportation.  United  States  Coast  Guard.  <^«'».y  name,  ii 

^1lr^r!?pnlvf'°?^T^f^*^"'"'°"^°'  **  "'^^'^  ^"^"^  "«**'"  "*""  ''•   "  '^°'^"'  ««»  *e  full  Catalofl  of  Federal  Domestic 
Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  toans,  and  toan  commitments.  i^™«ic 

^I]^^ln'I!^^f'^^■^*'l!^'*^*^  "^^^  ^^"*"^"'  '*^  **  '^'*^'  «=*'*^  identified  in  Item  1  (e.g..  Request  for  Proposal  (RFP) 

C^^nii^S^^^Jl'^'p^!!^'  ^''\''^::^n:^  "^*^-  *•  "'••'^*^-  a'-"^'  *  •««"  •'^»^  nu.Sb«rthe  app.k:ati«V^opcs2 
control  number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  "RFP-OE-9O001 ."  n-ut^a- 

'^JL^"*™*'  '^^'^  *?'°"  ""^^^  **'*  has  been  an  award  or  k>an  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the 
award/loan  commitment  for  the  prime  entity  identified  in  Item  4  or  5.  "ir=.    y,  «  «.  uw  rwjerai  amount  or  tne 

"*  ^J^  full  name,  address,  city,  state  and  zip  code  of  the  kibbying  entity  engaged  by  the  r«porting  entity 
Identified  in  Kern  4  to  influence  the  covered  Federal  action. 

(b)  &iter  tl»  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  9a)    Enter  Last 
Name,  First  Name,  and  Mkjdie  Initial  (Ml). 

PrC^'JT'Jir^*^  compensation  pad  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (Item  4)  to  the  tabbying  entity  (item  10) 
^J^^         ^T^""  *"^  ^  '"***  '^"^'  "'  ^*"  ^  '"^  IPi^noed).    Check  ail  boxes  that  apply.    If^i^a  nWeriaTThanoe 
report,  enter  the  cumulative  amount  of  payment  made  or  planned  to  be  made.  aicMwwwnao 

X^^^^^.^"^^'  °***  "'  ^'^  '*^  "^^^  '*  ''^^™"*  **  '"'*  ^'""^  »"  '"-""^  contribution,  specify  the  nature  and  value 
Check  the  appropriate  box(es).  Check  all  boxes  that  apply.   In  other,  specify  nature. 

Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  perfonned,  or  wiV  be  expected  to  perform  and  the  date(s)  of 
^rXJlTT^'"^-  tr*^.  '"  P^«P^^»°^  *^  '«'^t«^  ««i-ty,  not  just  time  spent  in  actual  cont«S^h  Fed^al^ici^s.  ld«S  ti2 
Federal  official(s)  or  emptoyee(s)  contacted  or  the  officer(s),  employee(s),  or  Member(s)  of  Congress  that  were  contacted 

Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


iS!i^:t^^arc^T,^ex[^ini''LV-t?"!!2  "'j:^'^^!^  is  estimated  to  average  30  minutes  per  response,  including  the  time  for"  reviewing 
^ratructions,  searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information 

tlT?)^^r^«X^'"',  ^  «":*"  'f"^'  "^  ""'  °^'*^  ''^'  °'  *'^  ""««'°"  °'  infom^atio^,  including  ^g^lns  for^Sa^  th'ST^^o 
the  Office  of  Management  and  Budget,   Paperworic  Reduction  Project  (0348-0046).  Washington,  DC  20503.  'Boucing  inis  ouraen,  to 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urban  Developinent 


OMB  Approval  No.  2510-0011  (exp.  3/31/2003) 


Instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2.) 
Applicant/Recipient  InfornWrtion  lrKJIcrte*»hetherthi«i«  an  mitlal  Report  D         or  an  Update  Report  D 


1 .  Applicant/Recipient  Name,  Address,  and  Pt»ne  (include  area  code); 


(       ) 


3.  HUD  Program  Name 


2.  Social  Security  Number  or 
Emptayer  ID  Number. 


4.  Amount  of  HUD  Assistarx» 
Requested/Received 


5.  State  the  name  and  tocation  (street  address,  City  and  Stale)  of  the  project  or  activity; 


Parti  Threshold  Determinations 

1 .  Are  you  applying  for  assistance  for  a  specific  project  or  activity?  These 
terms  do  not  include  formula  grants,  such  as  public  housing  operating 
subsidy  or  COBG  btock  grants.  (For  further  information  see  24  CFR  Sec 
4.3). 
□  vet  □  No 


2. '  Have  you  received  or  do  you  expect  to  receive  assistance  within  the 
jurisdKtion  of  the  Department  (HUD) ,  involving  the  project  or  activity  in 
this  applicatkjn,  in  excess  of  $200,000  during  this  fiscal  year  (Oct  1  - 
S«p.  X)?  For  further  intormattan,  see  24  CFR  Sec.  4  9 

nv~   D  NO. 


If  you  answered  "No"  to  either  question  1  or  2.  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form. 
However,  you  must  sign  the  certification  at  the  end  of  the  report. 


Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  assistance  includes,  but  Is  not  limited  to,  any  grant,  loan,  subsidy,  guarantee,  insurance,  payment,  credit,  or  tax  benefit. 


Depertment/State/Local  Agency  Name  and  Address 


Type  of  /Assistance 


(Note:  Use  Additional  pages  if  necessary.) 


Amount 
Reouested/Provided 


Expected  Uses  of  the  Funds 


Part  III  Interested  Parties.  You  must  disclose; 

1 .  All  developers,  contractors,  or  consultants  involved  in  the  applicatkxi  for  the  assistance  or  in  the  planning,  development,  or  imptemerrtation  o«  the 

project  or  activity  and  ^   »-««-»-      .„  __4»4„ 

2.  any  other  person  who  has  a  financial  interest  in  the  project  or  activity  for  wheh  the  assistance  is  sought  that  exceeds  $50,000  or  1 0  percent  o1  the 
assistance  (whchever  is  lower). 


Alphabetical  list  of  aU  persons  with  a  reportable  financial  interest 
in  the  project  or  activity  (For  individuals,  give  ttie  last  name  first) 


Social  Security  No. 
or  Employee  ID  No. 


Type  of  Participation  in 
Project/Activity 


Finarx»l  Interest  in 
Project/Activity  ($  and  %) 


(Note:  Use  Additksnal  pages  if  necessary.) 

Certification  ^     .^^^ 

Warning:  If  you  knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  civH  or  criminal  penalties  uxler  Section  1001  of  Title  18  of  the 
United  States  Code.  In  addition,  any  person  who  knowingly  and  materially  vtolates  any  required  disclosures  of  information,  including  intentional  non- 
disctosure,  is  subject  to  civil  money  penalty  not  to  exceed  $1 0.000  for  each  violatwn. 
I  certify  that  this  informatkxi  is  true  and  complete. 


Sigr»ture; 


Date:  (mnVdd/yyyy) 
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PuWta  reporting  burden  for  this  coBection  of  inlomiation  is  estimafod  to  average  2.0  hours  per  response,  including  the  time  for  reviewing  instructions 
searching  exsfing  data  soorces,  gathering  and  maintaining  the  data  needed,  and  cxsmpleting  and  reviewing  the  collection  of  information  This  aoencv  ' 
may  rwt  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  information  unless  that  collection  displays  a  valid  0MB  contS 

^T*  Act  SMtoment  Except  for  Social  Security  Numbers  (SSNs)  and  Employer  Identificatioo  Numbers  (EINs),  the  Department  of  Housing  and  Urt)an 
Development  (HUD)  is  authonzed  to  collect  all  the  Information  required  by  this  form  under  section  102  of  the  Departmentof  Housing  and  Urban 
Development  Refomi  Act  of  1989.  42  U.S.C.  3531 .  Disclosure  of  SSNs  and  EINs  is  optional.  The  SSN  or  EINlTused  as  a  unlmieictentifierThe 
jntormatKxi  you  provide  will  en^le  HUD  to  cany  out  its  responstoilities  under  Sections  102(b).  (c),  and  (d)  of  the  Department  of  Housing  and  Urt>an 
Devetopment  Reform  Act  of  1989,  Pub.  L.  101-235,  approved  December  15,  1989.  These  provisions  wilt  help  ensure  greater  accountability  and  integritv 
Mhe  Provis-on  of  certain  types  of  assistance  administered  by  HUD.  They  will  also  help  ensure  that  HUD  assistance  (or  a  specific  housing  project  und« 
^Z  !S  *    ,'^  "°:  more  than  is  necessary  to  make  the  pro]ect  feasible  after  taking  account  of  other  government  assistance.  HUD  will  make  available 
^  ^^l^.^ll  ^P"<=«"«5Bclosure  reports  for  five  years  In  the  case  of  applicatrans  for  competitive  assistance,  and  for  generally  three  years  in  the  case 
rt  other^cations.    Update  reports  wiH  be  made  available  along  with  the  disclosure  reports,  but  m  no  case  for  a  periodgenerally  leJthan  three  yeara 
AH  reports    both  initial  reports  and  update  reports,  will  be  made  availabte  in  accordance  with  the  Freedom  of  Informatran  Act  (5  U  S  C  §552)  and  HUD's ' 
^np^emeotirg  regulations  at  24  CFR  Part  15.  HUD  will  use  the  infomiatkxi  in  evaluating  individual  assistance  applicatkjns  and  in  perfonning  in^" 
^n^p'!^^!l;;!^ S  in^'^'  "I*'*  management  of  specific  HUD  programs.  The  infom,ation  will  also  be  used  in  making  the  d^emiinaton  under 
X^  J^^^»L  ,  V    ^^'^^'^«1°^  ^..^''"^  ^""""^  '^i^  '^  '"°'« ^^  «  "«:essary  to  make  the  project  feasible  after  taking  account  of  other 

govemment  assistance.    You  must  provcle  all  the  required  infomiation.  Failure  to  provkte  any  required  informatton  may  delay  the  pro<^sing  of  your 
applcabon,  and  may  result  in  sanctions  and  penalties,  including  imposition  of  the  administrative  and  civil  money  penalties  specified  under  24  CFR§4.3e 

^r  -^i^^i^lnf  °^  f^'fif^^*^!  ^"^^^^^  ^  ^  Department.  States  and  units  of  general  local  govemment  that  carry  out  responsibilities 
under  Sections  1 02(b)  and  (c)  of  the  Reforni  Act  must  devetop  their  own  pnxedures  tor  complying  with  the  Act  m«  »■«  iu«. 


instructions 

Overview. 

A.  Coverage   You  must  complete  this  report  if: 

(1)  You  are  applying  for  assistance  from  HUD  for  a  specific  project  or 
activity  and  you  have  received,  or  expect  to  receive,  assistance 
from  HUD  in  excess  o«  $200,000  during  the  durir>g  the  fiscal  year 

(2)  You  are  updating  a  prior  report  as  discussed  below;  or 

(3)  You  are  submitting  an  applk:ation  for  assistance  to  an  entity  other 
than  HUD,  a  State  or  kjcal  govemment  if  the  application  is  required 
by  statute  or  regulation  to  be  submitted  to  HUD  for  approval  or  for 
any  other  purpose. 

B.  UpdalB  reports  (filed  by  "Recipients"  of  HUD  Asstotance): 
General.  All  recipients  of  covered  assistance  must  submit  update 
reports  to  the  Department  to  reflect  substantial  changes  to  the  initial 
appinant  disclosure  reports. 

Line-by-Line  Instructions. 

Applicant/Recipient  Information. 

All  apptwants  for  HUD  competitive  assistance,  must  complete  the 
mformatwn  required  in  Wocks  1-5  of  form  HUD-2880: 

1.  Enter  the  fuH  name,  address,  city.  State,  zip  code,  and  telephone 
number  (including  area  code)  of  the  applicant/recipient  Where  the 
applfcant/recipient  is  an  individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered 

2.  Entry  of  the  applicant/recipienTs  SSN  or  EIN,  as  appropriate,  is 
optional. 

3.  Applicants  enter  the  HUD  program  name  under  which  the  assistance 
is  being  requested. 

4.  Applicants  enter  the  amount  of  HUD  assistance  Itiat  is  being 
requested.  Recipients  enter  the  anrwunt  of  HUD  assistance  that  has 
been  provkled  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  applk»tion  or  award  documentation.  NOTE:  In 
the  case  of  assistance  that  is  provkled  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1 937),  the  amount  of  assistance  to 
be  reported  includes  an  amounts  that  are  to  be  provWed  over  the  term 
of  the  contract,  irrespective  of  when  they  are  to  be  received. 

6.  Appffcants  enter  the  name  and  full  address  of  the  project  or  activity  for 
whch  the  HUD  assistance  is  sought  Recipients  enter  the  name  and 
full  address  of  the  HUD-assisted  project  or  activity  to  whfch  the  update 
report  relates.  The  most  appropriate  govemment  kjentifying  number 
must  be  used  (e.g.,  RFP  tkt..  IFB  No.;  grant  announcement  No.;  or 
contract,  grant,  or  loan  No.)  Include  prefixes. 

Pert  I.  Threshold  Determinations  -  Applicants  Only 


Part  I  contains  informatwn  to  help  the  applkant  determine  whether  the 
remainder  of  the  fonn  must  be  completed.  Recipients  filing  Update 
Reports  should  not  complete  this  Part 

If  the  answer  to  either  questions  1  or  2  Is  No,  tf>e  applkant  need  not 
complete  Parts  II  and  III  of  the  report,  but  must  sign  the  certification  at 
the  end  of  the  form. 

Part  U.  Other  Government  Assistance  and  Expected  Sources  end 
Usee  of  Funds. 

A.  Other  Govemment  Assistance.  This  Part  is  to  be  completed  by  both 
applcants  and  recipients  for  assistance  and  recipients  filing  update 
reports.  Applk:ants  and  recipiertts  must  report  any  other  govemment 
assistance  involved  in  the  project  or  activity  for  wheh  assistance  is 
sought  Applkants  and  recipients  must  report  any  other  govemment 
assistance  involved  in  the  project  or  activity.  Other  govemment 
assistance  is  defined  In  note  4  on  the  last  page.  For  purposes  of  this 
definition,  other  govemment  assistance  is  expected  to  be  made 
available  if,  based  on  an  assessment  of  all  the  circumstances 
Invotved,  ttiere  are  reasonable  grounds  to  antk;lpate  ttiat  the 
assistance  will  be  fortticoming. 

Both  applkant  and  recipient  disclosures  must  include  all  other 
govemment  assistance  involved  with  the  HUD  assistance,  as  ¥»ell  as 
any  other  govemment  assistance  that  was  made  avalable  before  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request 
Examples  of  this  latter  category  include  tax  credits  ttiat  provWe  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  thai  continues  to 
berwfit  the  project  at  the  time  of  the  assistance  request. 

The  following  info(Tnatk>n  must  be  provided: 

1 .  Enter  the  nanw  and  address,  city.  State,  suid  zip  code  of  the 
govemment  agency  making  the  assistance  available. 

2.  State  the  type  of  other  govemment  assistance  (e.g.,  k>an.  grant 
k)an  ir^urance). 

3.  Enter  ttw  dollar  amount  of  the  ottier  govemment  assistance  that  is, 
or  is  expected  to  be,  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applfcants)  or 
has  been  provkled  (recipients). 

4.  Uses  of  funds.  Each  reportable  use  of  funds  must  dearty  klentify 
the  purpose  to  which  they  are  to  be  put.  Reasonable  aggregations 
may  be  used,  such  as  total  structure"  to  Include  a  number  of 
structural  costs,  such  as  roof,  elevators,  exterior  masonry,  etc. 

B.  Non-Qovemment  Assistance.  Note  that  the  applicant  and  recipient 
disclosure  report  must  specify  all  expected  sources  and  uses  of  funds 
-both  from  HUD  and  any  oWter  source -that  have  been  or  are  to  be. 
made  available  for  the  project  or  activity.  Non-govemment  sources  of 
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funds  typteaHy  include  (but  are  not  limited  to)  foundations  and  private 
contributors. 

Part  III.  Interested  Parties. 

This  Part  is  to  l)e  completed  by  both  applcants  and  recipients  filing 

update  reports.  Applicants  must  provkle  infomiatksn  on: 

1 .  Ail  devetopers,  contractors,  or  consultants  involved  in  ttw  application 
for  the  assistance  or  in  tfie  planning,  development  or  implementatkxi 
of  the  project  or  activity  and 

2.  any  other  person  who  has  a  financial  interest  in  Hie  project  or  activity 
for  which  the  assistance  is  sought  thai  exceeds  $50,000  or  10  percent 
of  the  assistance  (whfchever  is  lower). 

Note:  A  financial  interest  means  any  financial  involvement  in  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  whKh  an 
indivklual  or  entity  has  an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  or  resale  or  any  distributkm  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensatkxi  for  any 
goods  or  servrces  provkled  in  connectnn  with  the  project  or  activity. 
Residency  of  an  indivklual  in  housing  for  which  assistance  is  being 
sought  is  not.  by  Itself,  consklered  a  covered  financial  interest 

The  information  required  below  must  be  provkled. 

1 .  Enter  the  full  names  and  addresses.  If  the  person  is  an  entity,  the 
listing  must  include  the  full  name  and  address  of  ttie  entity  as  well  as 
the  CEO.  Please  list  all  names  etiphabetlcally. 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Emptoyee  Identiffcation 
Number  (EIN),  as  appropriate,  lor  each  person  listed  is  optional. 

3.  Enter  the  type  of  partkiipatkyi  in  the  project  or  activity  for  each  person 
listed:  i.e..  the  person's  specifk;  role  in  the  project  (e.g.,  contractor, 
consultant  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  botii  as  a  dollar  amount  ar>d  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

Note  that  if  any  of  the  source/use  information  required  by  this  report  has 
been  provkled  elsewhere  in  this  applkiat'ion  package,  the  applfcant  need 


not  repeat  the  information,  but  need  only  refer  to  the  form  and  kx»tion  to 
Incorporate  it  into  this  report.  (It  is  likely  ttiat  some  of  tfw  Information 
required  by  this  report  has  t>ean  provkled  on  SF  424A,  and  on  various 
budget  forms  accompanying  the  appHcation.)  If  this  report  requires 
information  beyond  ttiat  provkled  elsewhere  in  ttie  applk»tion  package, 
ttie  applkant  must  include  in  ttiis  report  all  ttie  additional  informatkn 
required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
disclosed  sources  and  uses  of  funds  as  provided  in  Section  I.D.5.,  above. 

Notes: 

1 .  All  citations  are  to  24  CFR  Part  4,  which  was  publisfied  in  ttie  Federal 
Register  [April  1, 1996,  at  63  Fed.  Reg.  14448.) 

2.  Assistance  means  any  contract,  grant  loan,  cooperative  agreement, 
or  ottier  form  of  assistance,  including  ttie  insurance  or  guarantee  of  a 
toan  or  mortgage,  ttiat  is  provkled  with  respect  to  a  specifk;  project  or 
activity  under  a  program  administered  tjy  the  Department  The  term 
does  not  include  contracts,  such  as  procurements  contracts,  ttiat  are 
subject  to  ttie  Fed.  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

3.  See  24  CFR  §4.9  for  detailed  guidance  on  now  ttie  threshold  is 
calculated. 

4.  "Other  govemment  assistance"  is  defined  to  include  any  loan,  grant, 
guarantee,  insurance,  payment  rebate,  subekly,  credit,  tax  benefit  or 
any  ottier  fomn  of  direct  or  indirect  assistance  from  ttie  Federal 
govemment  (ottier  tfian  that  requested  from  HUD  in  tfie  applcation),  a 
State,  or  a  unit  of  general  kxal  govemment.  or  any  agency  or 
instrumentality  thereof,  ttiat  is,  or  is  expected  to  be  made,  avalaWe 
with  respect  to  the  project  or  activities  tor  whteh  the  assistance  is 
sought. 

5.  For  the  purpose  of  ttiis  fonn  and  24  CFR  Part  4,  "person"  means  an 
indivklual  (including  a  consultant  kJbbyist,  or  lawyer);  corporation; 
company;  association;  auttiority;  firm;  partnership;  society;  State,  unit 
of  general  local  govemment  or  ottier  government  entity,  or  agency 
ttiereof  (including  a  publk:  housing  agency);  Indian  ti*>e;  and  any  ottier 
organizatkxi  or  group  of  people. 
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Acknowledgment  of 
Application  Receipt 


U.S.  Department  of  Housing 
and  Urhan  Development 


Type  or  clearly  print  the  Applicant's  name  and  full  address  in  the  space  below. 


(fold  liae) 


Type  or  clearly  print  the  following  information: 

Name  of  the  Federal 
Program  to  which  the 
applicant  is  applying: 


To  Be  Completed  by  HLD 


D 


D 


HUD  received  your  application  by  the  deadline  and  will  consider  it  for  funding.  In  accordance 
with  Section  103  of  the  Department  of  Housing  and  Urban  Development  Reform  Act  of  1989, 
no  information  will  be  released  by  HUD  regarding  the  relative  standing  of  any  applicant  until 
fundmg  announcements  are  made.  However,  you  may  be  contacted  by  HUD  after  initial 
screening  to  permit  you  to  correct  certain  application  deficiencies. 

HUD  did  not  receive  your  application  by  the  deadline;  therefore,  your  application  will  not 
receive  further  consideration.    Your  application  is: 

Enclosed 

I J        Being  sent  under  separate  cover 


Processor's  Name 
Date  of  Receipt 
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U.S.  Department  of  Housing 
and  Uriian  Development 


Client  Comments  and 
Suggestions 

You  are  our  Client! 

Your  comments  and  suggestions,  please! 


The  Department  of  Housing  and  Urban  Development  in  preparing  this  Notice  of  Funding  Availability  and  application 
forms,  has  tried  to  produce  a  more  user  friendly,  customer  driven  funding  process.    Please  let  us  have  your  comments 
and  recommendations  for  improvements  to  this  document.    You  may  leave  this  form  attached  to  your  application,  or 
feel  free  to  detach  the  form  and  return  it  to: 

The  Department  of  Housing  and  Urban  Development 

Office  of  Departmental  Grants  Management  and  Oversight 

Room  3156 

451  7th  Street,  SW 

Washington,  DC  20410 

Please  Provide  Comments  on  HUD'S  Efforts: 


ThsNGFA  (inserttitle) — _ — 

is:  (please  check  one) 

(a)  Q  is  clear  and  easily  understandable 

(b)  Q  better  than  before,  but  still  needs  improvement  (please  specify) 


(c)  other  (please  specify) 


The  application  form  (inserttitle)^ . 

is:  (please  check  one) 

(a)  [        is  acceptable  given  the  volume  of  information  required  by  statute  and  the  volume  of 
information  required  for  accountability  in  selecting  and  funding  projects.  , 

(b)  rn  is  simpler  and  more  user-friendly  than  before,  but  still  needs  work  (please  specify). 


(c)  other  comments  (please  specify) 


Name  &  Organization  (Optional): 


Are  additional  pages  attached?  Q  Yes  □  No 

Previous  versions  obsolete 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-47849;  File  No.  S7-11-03] 

RIN  3235-AI86 

Request  for  Comment  on  Nasdaq 
Petition  Relating  to  the  Regulation  of 
Nasdaq-Listed  Securities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release;  request  for 

comment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  seeks 
comment  on  a  petition  submitted  by  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
concerning  the  regulation  of  Nasdaq- 
listed  securities.  Specifically,  Nasdaq 
requests  that  the  Commission  amend  the 
rules  of  all  markets  that  trade  Nasdaq- 
listed  securities  to  establish  uniform 
trading  rules,  and  to  ensure  equal 
surveillance  and  enforcement  of  those 
rules;  order  that  the  exchanges'  costs  of 
regulation,  including  costs  associated 
with  proper  data  collection, 
siuveillance,  and  enforcement,  be 
aggregated  and  deducted  from  the 
market  data  revenue  collected  piusuant 
to  the  Nasdaq  Unlisted  Trading 
Privileges  Plan  ("UTP  Plan");  and 
prohibit  the  launch  or  continuation  of 
Nasdaq  trading  by  any  market  that  fails 
to  protect  investors  as  required  under 
the  Secimties  Exchange  Act  of  1934 
("Act").  In  addition,  the  Commission 
requests  comment  on  whether  the  same 
actions  woidd  be  appropriate  for  the 
regulation  and  trading  of  exchange- 
listed  secxuities. 

DATES:  Comments  must  be  received  on 
or  before  June  19,  2003. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
conunents  should  be  sent  by  one  of  the 
two  methods  specified  below.  Persons 
wishing  to  submit  written  comments 
should  send  three  copies  to  Jonathan  G. 
Katz,  Secretary,  Secimties  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  mle-cominents@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-11-03.  Comments  submitted  by  E- 
mail  should  include  this  file  number  in 
the  subject  line.  Conmient  letters 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1001.  Electronically  submitted 
comment  letters  will  be  posted  on  the 


Commission's  Internet  Web  site  {http:// 
www.sec.gov).^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  L.  Evans  at  (202)  942-4162  or  Ian 
K.  Patel  at  (202)  942-0089  in  the 
Division  of  Market  Regulation, 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  April  14,  2003,  the  Commission 
received  a  petition  ft-om  Nasdaq 
requesting  that  the  Commission  take 
certain  actions  ("Nasdaq  Petition")  to 
respond  to  the  greater  fragmentation  of 
trading  in  Nasdaq-listed  securities 
across  markets.  The  Commission  is 
publishing  Nasdaq's  Petition  to  expedite 
and  fecilitate  dialogue  among  all  market 
participants  on  the  issues  raised  by 
Nasdaq.  The  Commission  is  not 
endorsing  Nasdaq's  characterization  of 
the  regulation  of  Nasdaq-listed 
secxu-ides  or  its  proposed  solutions. 
Rather,  the  Commission  is  seeking 
comment  on  Nasdaq's  Petition  and, 
more  generally,  the  issues  raised  by  the 
Nasdaq  Petition. 

n.  Background 

A.  Duties  of  a  Self-Regulatory 
Organization 

In  fashioning  the  Act,  Congress  chose 
to  develop  a  unique  pattern  of 
regulation  combining  both  industry  and 
govenunent  responsibility.  ^  This  pattern 
calls  upon  the  exchanges  and  the 
National  Association  of  Seciu-ities 
Dealers,  Inc.  ("NASD")  to  exercise 
delegated  governmental  power  to 
enforce  at  their  own  initiative 
compliance  by  members  of  the 
securities  industry  with  both  the  legal 
requirements  laid  down  in  the  Act  and 
ethical  standards  which  go  beyond 
those  requirements. 3  As  a  result,  the 
regulatory  roles  that  self-regulatory 
organizations  ("SROs")  play  are  a  vital 
element  in  the  regulation  of  the 
securities  industry.  An  SRO  is  required 
to  carry  out  the  purposes  of  the  Act,  as 
well  as  enforce  compliance  by  its 
members,  and  persons  associated  with 


'  Personal  identifying  information,  such  as  names 
or  e-mail  addresses,  will  not  be  edited  from 
electronic  submission.  Submit  only  information 
that  you  wish  to  make  publicly  available. 

2H.R  Doc.  No.  123.  94th  Cong.,  1st  Sess.  48 
(1975).  Legislative  History  of  the  Securities  Reform 
Act  of  1975. 

^  Id.  The  Commission  is  charged  with  supervising 
the  exercise  of  this  regulatory  power  to  assure  that 
it  is  used  effectively  to  fulfill  the  responsibilities 
assigned  to  the  self-regulatory  organizations  and 
that  it  is  not  used  in  a  manner  inimical  to  the  public 
interest. 


its  members,  with  the  federal  securities 
laws  and  the  SRO's  rules.-* 

An  SRO  is  required  to  have  rules 
designed,  among  other  things,  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
refrain  ft'om  imposing  any  uimecessary 
or  inappropriate  biudens  on 
competition.^  For  example,  an  SRO 
must  maintain  procedures  to  surveil 
against  rule  violations,  including  insider 
trading  and  market  manipulation.  While 
different  market  structvues  may  imply 
different  procedures  for  accomplishing 
this  task,  SROs  are  required  to  expend 
sufficient  resources,  in  terms  of  both 
staff  and  technology,  to  support  their 
surveillance  functions.  This  includes 
having  officers  with  expertise  in 
monitoring  for  compliance  with  federal 
securities  laws  and  SRO  rules,  and  an 
understanding  of  the  role  of  a  registered 
exchange  or  association  as  an  SRO.  An 
SRO  must  deploy  adequate  examination 
and  siu^eillance  systems  and  maintain 
an  audit  trail  of  the  transactions  in  its 
system.  And  SROs  must  have  adequate 
measures  in  place  to  mauntain  listing 
and  maintenance  standards.  SROs' 
regidatory  programs,  including  those 
related  to  the  trading  of  Nasdaq 
securities,  are  periodically  inspected  by 
the  Commission. 

An  SRO  also  is  required  to  enforce 
compliance  with  applicable  laws  and 
rules,  and  discipline  members  for 
violations  relating  to  transactions 
executed  in  its  market.^  This 
responsibility  includes  the 
establishment  of  a  disciplinary  process 
including  appropriate  sanctions  for 
violations  of  the  rules  and  a  fair 
procedure  for  administering  the 


«  See  section  6(b)(1)  of  the  Act,  15  U.S.C.  78f(b)(l) 
and  section  15A(b)(2),  15  U.S.C.  78o-3(b)(2). 

5  See  section  6(b)(5)  of  the  Act,  15  U.S.C. 
78f(b)(5);  section  6(b)(8)  of  the  Act,  15  U.S.C. 
78f[b)(8):  section  15A(b)(6).  15  U.S.C.  78o-3(b)(6); 
and  section  15A(b)(9),  15  U.S.C.  78o-3(b)(9).  For 
example,  an  SRO  must  also  have  written  listing  and 
maintenance  standards,  as  well  as  an  adequate 
regulatory  staff  to  apply  those  standards.  See 
section  12(d)  of  the  Act,  15  U.S.C.  781(d);  Rule 
12d2-2,  17  CFR  240.12d2-2  (requiring  national 
securities  exchanges  to  file  an  application  with  the 
Commission  to  strike  a  security  from  listing  and 
registration).  In  addition,  an  SRO  must  have  rules 
that  ensure  that  no  member's  order  is  unfairly 
disadvantaged  and  all  members  are  treated  fairly. 
An  SRO  also  is  expected  to  have  rules  establishing 
procedures  for  the  clearance  and  settlement  of 
trades  effected  on  the  exchange.  See  Regulation  of 
Exchanges  and  Alternative  Trading  Systems, 
Exchange  Act  Release  No.  40760  (December  8, 
1998).  63  FR  70844  (December  22,  1998),  at  section 
IVB(l). 

»  See  19(g)(1)  of  the  Act,  15  U.S.C.  78s(g)(l);  See 
also  Regulation  of  Exchanges  and  Alternative 
Trading  Systems.  Exchange  Act  Release  No.  40760 
(December  8. 1998),  63  FR  70844  (December  22, 
1998),  at  section  IVB(l). 
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disciplinary  process.^  The  Commission 
has  previously  permitted  SROs  to  agree, 
with  Commission  approval,  with  each 
other  on  how  to  allocate  regulatory 
responsibilities.  Rule  17d-2  under  the 
Act  permits  SROs  to  establish  joint 
plans  for  allocating  the  regulatory 
responsibilities  imposed  by  the  Act  with 
respect  to  common  members.^  An  SRO 
participating  in  a  regulatory  plan  is 
relieved  of  regidatory  responsibilities 
with  respect  to  a  broker-dealer  member 
of  such  SRO,  if  those  regulatory 
responsibilities  have  been  designated  to 
another  SRO  imder  the  regulatory  plan. 
In  addition,  the  Commission  recognizes 
that  an  SRO  can  contract  with  other 
SROs,  pursuant  to  a  regulatory  service 
agreement,  to  perform  certedn  of  these 
oversight  activities.  Nonetheless,  an 
SRO  retains  ultimate  responsibility  for 
its  self-regulatory  responsibilities,  even 
if  It  has  contracted  with  another  SRO  to 
perform  oversight  activities. 

B.  Trading  in  NASDAQ  Listed  Securities 

On  April  14,  2003,  Nasdaq  submitted 
the  Nasdaq  Petition,  requesting  that  the 
Commission  address  "unequal  and 
inadequate  regulation  by  some  markets 
that  trade  securities  listed  on  Nasdaq."  ^ 
As  discussed  in  Nasdaq's  Regulation 
White  Paper,'"  Nasdaq  believes  that  as 
trading  in  Nasdaq  securities  spreads  to 
a  greater  number  of  venues,  it  becomes 
increasingly  difficult  for  the  NASD  or 
any  other  individual  SRO  to  oversee 
adequately  trading  in  those  securities. 
Moreover,  Nasdaq  contends  that  this 
difficulty  is  particidarly  true  with 
respect  to  broker-dealers  that  quote  on 
one  market  while  printing  trades  to 
another  market  or  those  that  quote  and 
trade  the  same  security  in  more  than 
one  market.  Nasdaq  believes  that  it  is 
often  unclear  which  market  is 
responsible  for  regiUating  such  broker- 
dealers'  activities,  and  that  no  market  is 
likely  to  have  adequate  information  to 
efiiectively  oversee  that  activity.'* 


'  See  section  6(b)(6)  of  the  Act,  15  U.S.C. 
78in))(6);  section  6(b)(7)  of  the  Act,  15  U.S.C.      - 
78flb)(7);  section  15A(b)(7).  15  U.S.C.  78o-3(b)(7); 
and  section  15A(b)(8).  15  U.S.C.  78o-3(b)(8).  While 
exchanges  are  required  to  enforce  compliance  by 
their  members,  and  persons  associated  with  their 
members,  with  applicable  laws  and  rules,  the 
Commission  has  used  its  authority  imder  sections 
17  tnd  19  of  the  Act  to  allocate  to  particular  SROs 
ovorsight  of  broker-dealers  that  are  members  of 
more  than  one  SRO.  See  15  U.S.C.  78q  and  78s.  See 
also  17  CFR  240.17d-2;  17  CFR  240.19g2-l. 

"17  CFR  240.1 7d-2. 

«  See  letter  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  Edward  Knight,  Executive  Vice 
President  and  General  Counsel,  Nasdaq,  dated  April 
11,  2003  at  2  (File  No.  4^79). 

'*  Nasdaq  Regulation  White  Paper:  A  Call  for  a 
Fairer  Allocation  of  Responsibilities  and  Costs  in  a 
Fragmented  Market,  dated  January  24,  2003 
("Regulation  White  Paper"). 

'■  See  Regulation  White  Paper,  supra  note,  at  1. 


Until  recenUy,  most  trading  in 
Nasdaq-listed  seciuities  was  regulated 
by  the  NASD.  With  guidance  from  the 
Commission,  the  NASD  developed  a 
regulatory  ft^mework  to  provide 
investor  protection  in  an  open  trading 
environment  with  multiple  market 
makers.  Nasdaq  claims  that  when 
trading  in  Nasdaq  stocks  was  almost 
exclusively  limited  to  the  Nasdaq 
system,  NASD  was  able  to  view  trading 
in  Nasdaq  stocks  and  respond  quickly 
and  effectively  to  protect  investors. 

According  to  Nasdaq,  the 
fragmentation  of  trading  of  securities 
listed  on  Nasdaq  by  various  national 
and  regional  exchanges  has  caused  the 
regulation  of  Nasdaq  trading  to  become 
uncoordinated.  Nasdaq  states  that  there 
are  harmful  disparities  in  the  markets' 
abilities  to  regulate  the  trading  of 
Nasdaq-listed  secimties:  for  instance, 
Nasdaq  states  that  several  exchanges  do 
not  have  rules  approved  by  the 
Commission  for  gathering  the  detailed 
trading  data  necessary  for  the  detection 
of  ft^ud,  manipulation,  insider  trading, 
and  other  violations. 

In  addition,  Nasdaq  asserts  that  some 
markets  are  lowering  their  execution 
and  reporting  fees  to  compete  for  trades 
in  Nasdaq-listed  securities.  Nasdaq  also 
states  that,  to  hold  down  costs,  these 
markets  avoid  incurring  new  regulatory 
expenses,  such  as  the  costs  of  adapting 
their  existing  rules  and  surveillance 
systems  to  the  unique  structure  and 
patterns  of  Nasdaq  trading.  According  to 
Nasdaq,  these  markets  use  the  savings 
from  less  regulation  as  an  inducement  to 
attract  trading  away  from  the  NASD's 
highly  regulated  markets  to  less 
regulated  markets,  to  the  detriment  of 
investors. 

Nasdaq  initially  raised  many  of  these 
concerns  in  its  Regulation  White  Paper 
prior  to  submitting  its  Petition.  In 
response  to  the  Regulation  White  Paper, 
The  Cincinnati  Stock  Exchange,  Inc. 
("CSE")  asserted  diat  "the  current 
surveillance  infrastructure  provides  an 
effective  means  for  the  ongoing 
regulation  of  the  markets.  This 
infrastructure,  which  has  been  in  place 
for  over  20  years,  is  organized  in  a 
manner  that  fairly  distributes 
responsibilities  and  costs  among  the 
various  self-regulatory  organizations."  '^ 
CSE  also  noted  that  the  Intermarket 


"  See  letter  from  Jeffrey  T.  Brown,  Senior  Vice 
President,  Secretary  and  General  Counsel,  CSE,  to 
Chairman  Pitt,  Commissioner  Atkins, 
Commissioner  Campos,  Commissioner  Glassman, 
and  Commissioner  Goldschmid,  dated  February  19. 
2003,  at  1  ("CSE  Letter").  The  CSE  also  stated  that 
if  "weaknesses  exist  in  the  system,  CSE  supports 
efforts  by  all  markets  to  work  together  and  improve 
intermarket  coordination  of  securities  regulation  to 
ensure  that  our  markets  are  foir,  orderly  and  protect 
investors."  Id. 


Surveillance  Group  ("ISG")  was 
established  for  the  purpose  of 
coordinating  regulatory  efforts  to 
address  potential  intermarket 
manipulations  and  trading  abuses.  As  a 
result,  CSE  recommended,  in  part,  that 
Nasdaq  work  with  the  ISG  to  address  its 
concerns  regarding  intermarket 
surveillance  methodologies  and  the 
allocation  of  intermarket  responsibilities 
prior  to  abandoning  the  existing  SRO 
and  ISG  infrastructure.  In  addition,  CSE 
contended  that  Nasdaq  is  merely 
speculating  about  the  adequacy  of  other 
markets'  surveillance  programs,  the 
adequacy  of  which  is  subject  to 
Commission  oversight  and  generally 
kept  confidential  between  the 
Commission  and  the  respective 
regulator.  And  lasUy,  CISE  noted  that  if 
the  regulatory  concerns  raised  by 
Nasdaq  exist,  they  exist  for  all 
securities,  including  exchange-listed 
securities. 

m.  Summary  of  the  NASDAQ  Petition 

To  address  the  regulatory  issues 
identified  by  Nasdaq,  Nasdaq  requests 
that  the  Commission  intercede  in  three 
ways.  First,  Nasdaq  requests  that  the 
Commission  exercise  its  authority  under 
section  19(c)  of  the  Act "  and  Rule  192 
of  the  Commission's  Rules  of  Practice  '* 
to  amend  the  rules  of  all  markets  that 
trade  Nasdaq-listed  securities  to 
establish  uniform  trading  rides,  and  to 
ensure  equal  surveillance  and 
enforcement  of  those  rules.  Second, 
Nasdaq  requests  that  the  Commission 
exercise  its  authority  under  section 
llA(a){3)(B)  of  die  Act.'s  and  Rule 
llAa3-2(b)(2)  '^  to  inunediately  order 
that  the  exchanges'  costs  of  regulation — 
including  audit  trail  collection, 
surveillance,  and  enforcement — be 
aggregated  and  deducted  fixim  the 
market  data  revenue  collected  pursuant 
to  the  UTP  Plan.  17  Finally,  Nasdaq  asks 
the  Commission  to  identify  markets  that 
trade  Nasdaq-listed  securities  without 
approved  rules,  order  audit  trails, 
surveillance,  and  examination  programs 
that  are  sufficient  to  protect  investors 
that  buy  uid  sell  Nasdaq-listed 
securities  on  those  markets.  For  those 
that  do  not,  Nasdaq  requests  that  the 
Commission  exercise  its  authority  under 


"  15  U.S.C.  78s(c). 

'*  17  CFR  201.192. 

"15  U.S.C.  78k-l(a)(3)(B). 

>ei7  CFR  240.11Aa3-2(b){2). 

"The  UTP  Plan  is  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq  Listed 
Securities  Traded  on  Exchanges  on  an  Unlisted 
Trading  Privileges  Basis. 
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section  12(f)(2)  and  (f)(3)  of  the  Act "  to 
prohibit  the  launch  or  continuation  of 
Nasdaq  trading  by  any  market  that  fails 
to  protect  investors  as  required  under 
the  Act. 

Each  of  Nasdaq's  proposals  is  set  forth 
in  great  detail  below. 

A.  Uniform  Trading  Rules 

Nasdaq  requests  that  the  Commission 
act  immediately  to  establish  uniform 
trading  rules  and  ensure  equal 
surveillance  and  enforcement  of  those 
rules  because  of  its  concern  that 
investors  are  potentially  harmed  by  the 
lack  of  uniform  trading  rules  and  from 
luiequal  surveillance  and  enforcement 
of  rules. IS  Nasdaq  states  that  it 
attempted,  vmsuccessfully,  to  persuade 
the  other  exchanges  that  trade  Nasdaq 
stocks  to  act  jointly  to  adopt  uniform 
market  rules  and  surveillance  and 
enforcement  mechanisms  to  eliminate 
these  regulatory  disparities. 
Specifically,  Nasdaq  asked  that  the  UTP 
Plan  be  amended  to  prohibit  certain 
defined  conduct.  Under  that  proposal, 
so-called  Prohibited  Conduct  would 
have  included,  without  limitation:  any 
activity  that  is  prohibited  by  any 
provision  of  the  Act  or  rule  adopted 
under  the  Act,  market  manipulation, 
illegal  short  selling,  insider  trading, 
fraud,  front  running,  marking  the  open 
or  the  close,  and  non-compliance  with 
the  limit  order  display  rule,  and  firm 
quote  rule.  20  Nasdaq  believes  that  to 
prevent  regulatory  arbitrage  all  SROs' 
rulebooks  shoidd  contain  imiform  rules 
on  these  matters,  and  that  each  SRO 
should  vigorously  surveil  and  enforce 
those  uniform  rules. 

For  example,  Nasdaq  claims  that 
although  it  has  a  short-sale  rule,  several 
UTP  Exchanges  trade  Nasdaq  issues 
with  no  short-sale  price  test.  Nasdaq 
asserts  that  industry  participants  route 
short-sale  orders  to  exchanges  without 
short-sale  rules  specifically  to  avoid 
NASD  and  Nasdaq  nde  restrictions. 
Nasdaq  claims  that  certain  exchanges 
publicize  this  disparity  to  attract  order 
flow  to  their  markets. 

In  addition,  Nasdaq  concludes,  after 
review  of  the  rulebooks  of  various 
markets,  that  no  other  market  currently 
executing  trades  in  Nasdaq-listed 
securities  has  ndes  requiring  its 
members  to  report  order  audit  trail 
information  or  operates  a  Commission- 
approved  order  audit  trail.  Nasdaq 


»»  15  U.S.C.  781(0(2).  (0(3). 

'°  Nasdaq  discussed  in  greater  details  its  views 
about  the  hannful  regulatory  arbitrage  that  occurs 
when  markets  apply  different  trading  rules  to  the 
same  conduct  in  its  Regulation  White  Paper. 

2°  Most  members  of  the  UTP  Operating 
Committee  asserted  that  the  Nasdaq  UTP  Plan  was 
not  the  proper  forum  for  resolving  regulatory  issues. 


collects  order  audit  trail  information 
through  its  Order  Audit  Trail  System 
("OATS")  and  through  its  Automated 
Confirmation  Transaction  service 
("ACT").  Nasdaq  asserts  that  the  NASD 
uses  this  data  to  create  a  fully  integrated 
audit  trail  of  quotes,  trades,  and  orders 
to  run  its  sxu^^eillance  programs  to 
detect  insider  trading,  fraud,  best 
execution  violations,  spoofing, 
piuposeful  late  trade  reporting,  short- 
sale  violations,  untimely  execution  of 
market  orders,  and  a  wide  variety  of 
other  potential  rule  violations. 

For  transactions  reported  away  from 
Nasdaq,  Nasdaq  states  that  the  NASD 
eventually  receives  the  quotes  and  trade 
reports  of  the  regional  exchanges 
through  the  ISC.  However,  Nasdaq 
claims  that  the  ISC  audit  trail  only 
provides  trade  information  at  the 
clearing  firm  level  (as  opposed  to  both 
the  clearing  firm  and  the  executing  firm 
levels).  In  addition,  according  to 
Nasdaq,  the  time  fields  in  the  data  are 
not  generated  by  clocks  subject  to 
uniform  synchronization  protocols,  as  is 
the  case  with  OATS  data.  Moreover, 
Nasdaq  states  that  ISC  data  is  not 
provided  in  a  format  that  is  conducive 
to  integration  into  NASD's  automated 
surveillance  systems.  As  a  result, 
manually  processing  this  information 
can  be  time-intensive;  furthermore, 
Nasdaq  states  that  this  data  is  not 
received  until  two  days  after  the  trade 
date.  Nasdaq  believes  that  such  a  delay 
can  significantly  hinder  NASD's  ability 
to  investigate  unlawful  trading  activity 
on  a  real-time  basis  and  can  prevent 
NASD  from  obtaining  non-stale 
regulatory  information  in  an  ongoing 
investigation.  The  NASD  uses  this 
information  to  detect  violations 
involving  wash  sales,  fraud,  insider 
trading,  marking  the  close,  best 
execution,  riskless  principal  trade 
reporting,  Regulation  M,  firm  quote 
compliance,  and  limit  order  protection, 
among  others. ^i 

At  a  more  fundamental  level,  Nasdaq 
believes  that  consolidated  regulation 
protects  investors  better  than  the 
coordinated  reg\ilation  that  ISG 
facilitates.  In  addition,  Nasdaq  believes 
that  consolidated  regulation  should  be 
crafted  by  the  entities  that  will  be 
governed.  ISG  is  a  voluntary 
organization  whose  membership 
includes  SROs  (only  some  of  which 
trade  Nasdaq-listed  securities)  and 
certain  foreign  entities  that  are  not 
regulated  as  SROs  by  the  Commission. 


2'  Nasdaq  states  that  on  an  average  day,  OATS 
processes  65  million  order  reports  and  that  NASD 
currently  has  six  full  time  staff  members  dedicated 
to  OATS  compliance. 


To  combat  these  perceived  problems, 
Nasdaq  asks  the  Commission,  at  a 
minimum,  to  add  to  the  rules  of  all 
SROs  that  trade  Nasdaq-listed  securities, 
rules  requiring  an  electronic  audit  trail 
identical  to  the  NASD's  OATS  Rules  22 
and  short-sale  restrictions  similar  to 
NASD  Rule  3350.  Nasdaq  also  asks  that, 
if  the  Commission's  review  of  other 
markets'  rules,  siuveillance,  or 
enforcement  reveals  inequalities  that 
can  be  addressed  through  the  adoption 
of  uniform  rules,  the  Commission  add 
those  rules  as  well,  to  ensure  that  there 
are  no  regulatory  inconsistencies  among 
SROs  that  trade  Nasdaq-listed  seciuities. 

Request  for  Comments  on  the  Need  for 
Uniform  Trading  Rides  and  Surveillance 

The  Commission  welcomes  comment 
on  all  aspects  of  Nasdaq's  petition, 
including  the  following  matters: 

Ql .  Do  commenters  agree  with 
Nasdaq  that  there  is  unequal  regulation 
of  trading  in  Nasdaq  seciuities? 

Q2.  Should  all  exchanges  and 
associations  trading  Nasdaq  securities 
have  rules  requiring  detailed  audit  trail 
information? 

Q3.  Shoidd  all  exchanges  and 
associations  trading  Nasdaq  securities 
be  required  to  automate  their 
surveillance  and  examination  of  Nasdaq 
trading  on  their  markets? 

Q4.  Should  all  exchanges  and 
associations  trading  Nasdaq  securities 
have  similar  rules  to  regulate  short 
selling? 

Q5.  What  other  trading  rules  should 
be  uniform  across  all  markets? 

Q6.  How  should  the  Commission 
address  any  regulatory  gaps  that  can 
arise  when  trading  in  the  same  security 
is  fragmented  across  different  SROs? 

Q7.  To  what  extent  is  ISG  a  useful 
mechanism  for  coordinating  intermarket 
regulatory  efforts?  Does  ISG  fully 
address  the  regulatory  gaps  Nasdaq 
contends  exist?  Does  the  fact  that  the 
Commission  does  not  have  direct 
oversight  of  ISG  limit  the  sufficiency  of 
the  ISG  framework  in  ensuring  adequate 
regulation  of  violative  conduct  in  the 
frading  of  Nasdaq  securities  that  can 
occur  across  markets,  such  as  insider 
trading  or  certain  market 
manipulations? 

Q8.  Are  there  models  sufficient  to 
address  potential  concerns  raised  by 
fragmentation  of  regulation  by  multiple 
SROs  trading  Nasdaq  securities? 

Q9.  Are  there  advantages  or 
disadvantages  to  a  single  market 
regulator  with  regulatory  oversight 
across  all  markets  frading  Nasdaq 
securities? 


22  See  NASD  Rules  6951  through  6957. 
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QlO.  Should  a  competitive  bidding 
process  be  required  to  determine  which 
entity  will  serve  as  the  single  regulator? 

B.  Allocation  of  Regulatory  Costs 

Nasdaq  urges  the  Commission  to 
equitably  allocate  regulatory  costs 
across  markets  that  trade  Nasdaq-listed 
securities  to  ensure  that  Intermarket 
competition  does  not  come  at  the  cost 
of  adequate  regulation.  As  set  forth  in 
the  Regulation  White  Paper,  Nasdaq 
believes  that  Jill  markets  that  trade  the 
same  securities  should  share  the 
responsibility  of  equal  regulation.  In 
Nasdaq's  view,  these  shared 
responsibilities  include  the  uniform 
rules,  surveillance,  and  enforcement 
discussed  above. 

Nasdaq  claims  that  in  the  absence  of 
a  firamework  for  adopting  uniform  order 
audit  trails  and  uniform  enforcement  of 
marketplace  rules,  Nasdaq  is  forced  to 
subsidize  other  markets'  regiUatory 
costs,  creating  a  classic  fi«e-riding 
dilemma.  Nasdaq  funds  NASD's  OATS 
to  collect  trading  information  from  all 
NASD  members,  whether  or  not  the 
trades  are  reported  to  Nasdaq.  For 
example,  Nasdaq  claims  that  Island  ECN 
("Island"),  an  NASD  member,  reports  15 
percent  of  all  Nasdaq  trades  to  the  CSE, 
and  then,  where  Island  is  the  reporting 
party.  Island  sends  detailed  information 
about  those  trades  to  OATS.  Therefore, 
according  to  Nasdaq,  although  CSE 
receives  the  market  data  revenue 
attributable  to  those  trades,  the  NASD 
and  Nasdaq  bear  the  costs  of  receiving 
and  storing  Island's  OATS  data  as  well 
as  the  costs  of  regulating  Island's 
conduct  as  an  NASD  member. 

Nasdaq  believes  that  the  fafrest  way  to 
allocate  the  costs  of  supervising  the 
trading  of  Nasdaq  stocks  is  to  aggregate 
the  exchanges'  costs  of  regulation, 
which  include  costs  associated  with 
surveillance  and  enforcement,  and  to 
deduct  that  amount  from  the  market 
data  revenue  collected  pursuant  to  the 
Nasdaq  UTP  Plan.  Nasdaq  believes  that 
the  Commission  could  apply  this 
allocation  method  to  today's  regulatory 
envfronment,  as  well  as  in  the  future  to 
the  single  regulator,  ISG,  and  DEA 
regulatory  models  that  Nasdaq  has 
identified  in  its  Regulation  White  Paper. 
Nasdaq  believes  that  this  means  of 
funding  aggregate  regulatory  costs  will 
counter  the  existing  economic 
incentives  that  are  leading  markets  to 
reduce  their  regulatory  costs  to  compete 
for  order  flow. 

Request  for  Comments  on  the  Allocation 
of  Regulatory  Costs 

The  Commission  welcomes  comment 
on  ail  aspects  of  Nasdaq's  petition 


requesting  the  reallocation  of  regulatory 
costs,  including  the  foUowing  matters: 

Ql.  Should  proceeds  from  the  Nasdaq 
UTP  Plan  be  withheld  to  pay  for 
regulatory  costs? 

Q2.  Would  Nasdaq's  proposal  to 
aggregate  and  deduct  regulatory  costs 
from  market  data  revenue  residt  in 
adequate  regulation?  If  so,  what  costs 
would  appropriately  be  considered 
regulatory  costs  and  therefore, 
appropriately  deducted  from  the  market 
data  revenue? 

Q3.  Should  other  methods  of  fafrly 
allocating  regulatory  costs  be 
considered? 

Q4.  Should  the  NASD  be  required,  as 
suggested  by  the  CSE,  to  alter  its 
systems  to  include  more  data  from  inter- 
market trading  to  improve  inter-market 
surveillance?  23  If  so,  who  should  pay 
for  this  enhancement? 

Q5.  Who  would  determine  what  are 
legitimate  regulatory  costs?  On  what 
basis  should  such  a  determination  be 
made? 

C.  Prohibition  of  Trading  in  Nasdaq- 
Listed  Securities 

Finally,  Nasdaq  asks  the  Commission 
to  identify  the  markets  that  trade 
Nasdaq-listed  securities  vdthout 
approved  rules,  order  audit  trails, 
surveillance,  and  examination  programs 
sufficient  to  protect  investors  that  buy 
and  sell  Nasdaq-listed  securities  on 
those  markets.  Specifically,  Nasdaq 
believes  it  is  unclear  whether  SROs, 
other  than  the  NASD,  have  comparable 
algorithmic  systems  and  examinations 
focused  on  detecting  violations  of 
Commission  and  SRO  investor 
protection  and  trading  rules.2'»  In 
addition,  while  trading  on  Nasdaq  is 
subject  to  a  short-sale  price  test  (NASD 
Rule  3350),  several  exchanges  trade 
Nasdaq-listed  securities  without  being 
subject  to  a  comparable  price  test.25  As 
a  result  of  such  disparities,  Nasdaq 
believes  that  the  level  of  regulatory 
protection  an  investor  receives  depends 
almost  entfrely  on  the  market  to  which 
the  investor's  order  is  routed.  For  those 
markets  that  in  Nasdaq's  view  do  not 
have  adequate  regulatory  protections, 
Nasdaq  asks  the  Commission  to  exercise 
its  authority  under  section  12(f)(2)  and 


"  See  CSE  Letter,  supra  note  at  note  4.      ' 
"  Nasdaq  represented  that  while  the  CSE  has 
asserted  that  its  Finn  Order  Submission  system  is 
an  order  audit  system  for  the  surveillance  of  trading 
on  the  CSE,  it  was  Nasdaq's  understanding  that  FOS 
is  a  voluntary  system  used  primarily  for  settling 
commercial  disputes  between  traders  rather  than  an 
I  integrated,  comprehensive  means  for  surveilling 
trading  on  the  CSE. 

■''The  Commission  notes,  however,  that  short 
sales  in  Nasdaq  securities  would  be  subject  to 
borrowing  requirements,  pursuant  to  an  NASD  or 
UTP  exchange  rule.  See.  e.g.  NASD  Rule  3370. 


(f)(3)  of  the  Act  26  to  prohibit  the  launch 
or  continuation  of  Nasdaq  trading  by 
any  market  that  fails  to  protect  investors 
as  required  under  the  Act. 

IV.  Exchange-Listed  Securities  and 
Exchange-Listed  Options 

In  response  to  the  Regulation  White 
Paper,  CSE  asserted  that  Nasdaq  ignored 
that  "the  same  cross-market 
manipulation  issues  that  form  the 
predicate  for  the  regulatory  solution  it 
advocates  in  the  Nasdaq  world  apply 
equally -to  all  other  securities,  including 
the  NYSE-listed  stocks  in  which  Nasdaq 
trades  over  10%  of  the  volume."27  The 
CSE  noted  that,  contrary  to  its  position 
on  the  regulation  of  Nasdaq  securities, 
Nasdaq  did  not  appear  to  be  arguing  that 
the  same  surveillance  programs  were 
inadequate  as  applied  toward  NYSE- 
listed  securities. 28  Subsequentiy,  in  its 
Petition,  Nasdaq  expressly  stated  that  it 
was  not  addressing  the  application  of 
the  principles  expressed  in  its  Petition 
to  exchange-listed  securities.29 

The  Commission  notes  that  exchange- 
listed  securities  and  securities  options 
may  be  traded  on  more  than  one  market 
and,  therefore,  the  same  regulatory 
issues  raised  by  Nasdaq  could  arise.  At 
present,  frading  in  exchange-listed 
securities  is  more  concentrated  than  the 
trading  in  Nasdaq  securities. 3°  In 
addition,  the  options  markets  are  in  the 
process  of  implementing  a  consolidated 
options  audit  trail  system  that  will 
enable  the  options  exchanges  to 
reconstruct  markets  prompUy, 
effectively  surveil  them  and  enforce 
order  handling,  firm  quote,  trade 
reporting  and  other  rules.^i 

Request  for  Comments  on  the 
Application  of  Nasdaq's 
Recommendations  to  Exchange  Listed 
Securities 

The  Commission  requests  comment 
on  whether  the  same  regulatory 
concerns  raised  by  Nasdaq  for  Nasdaq 
securities,  such  as  regulatory 


"15  U.S.C.  781. 

"  See  CSE  Letter,  supra  note  12,  at  2. 

"Id. 

29  See  Nasdaq  Petition  at  note  11. 

3"  See  Table  12.  Share  Volume  by  Exchanges.  SEC 
Annual  Report  2002  at  175.  In  2001,  the  NYSE  had 
84.31  percent  of  the  share  volume  for  exchanges. 
Share  volume  for  exchanges  includes  stocks,  rights, 
and  warrants. 

^'  See  Exchange  Act  Release  No.  43268 
(September  11.  2000)  (order  requiring,  in  part,  the 
options  markets  to  design  and  implement  a 
consolidated  options  audit  trail  system  that 
provides  an  accurate,  time-sequenced  record  of 
electronic  orders,  quotations,  and  transactions).  The 
International  Securities  Exchange  ("ISE")  was  not  a 
respondent  in  the  proceedings  instituted  by  this 
order  and  therefore  has  not  been  ordered  to  comply 
with  the  undertaking.  Nevertheless,  the  ISE  has 
agreed  to  participate  in  the  audit  trail. 
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fragmentation  and  arbitrage,  exist  for 
exchange-listed  stocks  and  options.  In 
addition,  the  Commission  specifically 
requests  comment  on  the  following: 

Ql.  Do  commenters  believe  that  there 
is  imequal  regulation  of  exchange-listed 
seciu'ities  among  the  markets  trading 
such  seciirities?  If  so,  do  commenters 
believe  that  the  proposals  made  by 
Nasdaq  with  respect  to  Nasdaq 
securities  would  address  such  imequal 
regulation  in  the  listed  markets?  If  not. 


what  other  approaches  do  commenters 
recommend? 

Q2.  Should  the  Commission  require 
an  intermarket  consolidated  order  audit 
trial  system  for  Nasdaq-listed  and 
exchange-listed  securities,  other  than 
options? 

V.  General  Request  for  Comments 

In  addition  to  the  questions  above,  the 
Commission  seeks  comment  on  issues 
presented  in  the  Nasdaq  Petition.  More 


specifically,  how  should  the 
Commission  make  sure  that  each  SRO 
that  trades  Nadsaq  securities  fulfills  its 
statutory  obligations  to  surveil  trading 
in  such  securities? 

By  the  Commission. 

Dated:  May  14,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-12604  Filed  5-19-03;  8:45  am] 
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1 23630,  25242,  25188 

11 25188 

16 25242 

101 23930 

111 27008 

112 27008 

315 27008 

601 27008 

1308 26247 

1310 24689 

22  CFR 

32 26488 

42 24638 

121 25088 

228 23891 

23  CFR 

140 24639 

646 24639 

661 24642 

Proposed  Rules: 

630 23239,24384 

24  CFR 

200 26946 

203 23370 

Proposed  Rules: 

1000 26555 

25  CFR 

Proposed  Rules: 

170 „.23631 

26  CFR 

1 23586,  24349,  24351, 

24644,  24880 

301 24644 

602 24644 

Proposed  Rules: 

1 23632,  23931,  24404, 

24405,  24406,  24898,  24903, 
25310,  25845,  27493 

54 24406 

602 24406 


27  CFR 

Proposed  Rules: 

4 24903 

5 24903 

7 24903 

9 25851 

13 24903 

28  CFR 

Proposed  Rules: 

513 25545 

29  CFR 

Proposed  Rules: 

1480 23634 

1910 23528 

4022 26206 

4044 26206 

30  CFR 

36 23892 

917 24644 

948 24355 

950 24647 

31  CFR 

103 25090,25149,25113, 

25163,  26489,  26996 

315 24794 

351 24794 

353 f 24794 

359 24794 

360 24794 

363 24794 

Proposed  Rules: 

103 23640,  23646,  23653, 

25163 

32  CFR 

3 27452 

311 24880 

505 25816 

806B 24881 

Proposed  Rules: 

3 27497 

701 24904 

33  CFR 

100 25817,  25818,  27459 

110 25496 

117 23390,  23590,  24882, 

24883,  25818,  26208,  27460 

165 23390,  23393,  23399, 

23591 ,  23594,  23595,  23893, 
23894,  23896,  24359,  24361 , 
24883,  25288,  25498,  25500, 
25818,  26208,  26490,  27462, 
27464,  27466,  27469 
Proposed  Rules: 

62 25855 

66 25855 

67 ,. 25855 

72 25855 

100 27498 

110 27501 

117 27498,27504 

165 23935,  24406,  24408, 

26247,  27501 
401 25546 

34  CFR 

674 25821 

682 25821 

685 25821 


36  CFR 

Proposed  Rules: 

251 25748,  25751 

1280 23430 

37  CFR 

Proposed  Rules: 

262.: 23241,27506 

38  CFR 

2 25503 

4 25822 

Proposed  Rules: 

39 23249 

39  CFR 

Proposed  Rules: 

111 23937 

40  CFR 

51 25684 

52 23206,  23207,  23404, 

23597,  23604,  24363,  24365, 

24368,  24885,  25414,  25418, 

25442,  25504,  26210,  26212, 

26492,  26495,  27471 

62 23209,25291 

63 23898,  24562,  24653, 

26690,  27646 

71 25507 

80 24300 

81 24368,  25418,  25442, 

26212 

89 25823 

180 24370,  25824,  25831 

271 23407,  23607 

300 23211 

312 24888 

438 25686 

Proposed  Rules: 

Oh.  1 24410,25312 

52 23270,  23430,  23661, 

23662,  24416,  24417,  25547, 
26248,  26556,  27513 

60 24692 

62 23272,25313 

63 26249 

71 25548 

80 24311 

81 26248 

146 ,23666,23673 

258 25550 

300 23939 

42  CFR 

Proposed  Rules: 

409 26758 

412 26786,27154 

413 26758,27154 

440 26758 

483 26758 

44  CFR 

64 23408 

65 27473 

67 23898,27477 

Proposed  Rules: 

67 23941,  27514,  27515 

45  CFR 

2 25838 

32 24052 

148 23410 

301 25293 

302 25293 
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303 25293 

304 25293 

307 25293 

1309 23212 

46  CFR 

Proposed  Rules: 

540 23947 

47  CFR 

O.M 26997 

Ch.'l 25840 

1 23417,  25841.  26997 

2 25512 

52 25843 

73 23613,  23900,  23901, 

25512,  25542,  26220,  26497, 
27478 

74 25512,26220 

76 26997 

78 26997 

80 25512 


90 25512 

97 25512 

Proposed  Rules: 

1 23431 

15 23677 

64 25313 

73 ^4417,  26556,  26557 

48  CFR 

511 24372 

516 24372 

532 24372 

538 24372 

546 24372 

552.... 24372 

1802 23423 

18Q6 23423 

1815 23423 

1816 23423 

1843 23423 

1845 23424 


Proposed  Rules: 

208 26265 

219 26265 

252 26265 

245 25313 

49  CFR 

107 23832,24653 

171 23832,24653 

173 .24653 

176 23832 

177 .23832,  24653 

180 24653 

209 24891 

383 23844 

384 23844 

571 23614,24664 

1570 23852 

1572 23852 

Proposed  Rules: 

193 23272 

571 26269,  26384 


572 24417 

1 137 23947,  25859 

50  CFR 

17 25934,26498 

216 24905 

300 23224,23901 

600 23901 ,  26230 

660 27004 

622 26230 

648 24914,  25305,  26510 

660 23901,  23913,  23924 

679 23925,  24615,  24667, 

24668,  27479 
Proposed  Rules: 

18 24700 

20 24324 

216 24905 

622 23686 

648 23275.  23948,  23949, 

24914,  27516 
660 26557 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  20,  2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Organization,  functions,  and 

authority  delegations: 

Revisions;  published  5-20-03 
AGRICULTURE 
DEPARTMENT 
Organization,  functions,  and 

authonty  delegations: 

Revisions;  published  5-20-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Integrated  iron  and  steel 
manufacturing;  published 
5-20-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  3-21-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  broadcasting: 
Cable  television  systems 
Telecommunications 
services  inside  wiring 
customer  premises 
equipment;  published  3- 
21-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Louisiana;  published  5-9-03 
Ports  and  waterways  safety: 
Chicago  Captain  of  Port 
Zone,  IL;  safety  zones; 
published  5-20-03 
Regattas  and  marine  parades: 
U.S.  Naval  Academy  Blue 
Angels  Airshow;  published 
5-14-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  4-15-03 
Quality  Aerospace,  Inc.; 

published  4-1-03 
Rolls-Royce  Deutschland 

Ltd.  &  Co.  KG;  published 

4-15-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Safe  and  suitable  binder  or 
antimicrobial  agent  usage 
in  products  with  standards 
of  identity  or  composition; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10392] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone-^ 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
Pacific  cod;  comments 
due  by  5-27-03; 
published  4-25-03  (FR 
03-10282] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10558] 
Northeastem  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-27- 
03;  published  4-24-03 
[FR  03-10163] 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 
Fee  revisions  (2004  FY); 
comments  due  by  5-30- 
03;  published  4-30-03  [FR 
03-10583] 
Trademarks: 
Madrid  Protocol 
Implementation  Act;  rules 
of  practice — 
Intemational  applications 
and  registrations; 
trademark-related  filings; 
comments  due  by  5-27- 
03;  published  3-28-03 
[FR  03-07392] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alabama;  comments  due  by 

5-27-03;  published  4-24- 

03  [FR  03-10061] 
California;  comments  due  by 

5-27-03;  published  4-25- 

03  [FR  03-10267] 


Florida;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10063] 

Idaho  and  Oregon; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10066] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
California;  comments  due  by 

5-27-03;  published  4-15- 

03  [FR  03-09164] 
Florida;  comments  due  by 

5-27-03;  published  4-15- 

03  [FR  03-09165] 
■  Texas;  comments  due  by  5- 

27-03;  published  4-15-03 

[FR  03-09170] 

FEDERAL  MARITIME 
COMMISSION 

Passenger  vessel  financial 

responsibility: 

Performance  and  casualty 
rules.  Alternative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
amendments;  oral 
comments  and  hearing; 
comments  due  by  5-30- 
03;  published  4-8-03  [FR 
03-08611] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hampton  Roads,  VA; 
regulated  navigation  area; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10214] 

Port  Valdez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by 
5-27-03;  published  3-27- 
03  [FR  03-07299] 

Portland  Captain  of  Port 
Zone,  OR;  safety  zones; 
comments  due  by  5-27- 
03;  published  3-27-03  [FR 
03-07300] 
Regattas  and  marine  parades: 

Thunder  on  the  Narrows 
boat  races;  comments 
due  by  5-30-03;  published 
3-31-03  [FR  03-07545] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 

Andean  Trade  Promotion  and 
Drug  Eradication  Act; 
implementation;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06867] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 


OCS  rights-of-use  and 
easement  and  pipeline 
rights-of-way; 
requirements  revision; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10173] 
Royalty  management: 
Marginal  properties; 
accounting  and  auditing 
relief;  comments  due  by 
5-30-03;  published  3-31- 
03  [FR  03-06703] 
Relief  or  reduction  in  rates; 
deep  gas  provisions; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07353] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
ar>d  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
5-29-03;  published  4-29- 
03  [FR  03-10533] 
SOCIAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures: 
Assignment  of  Social 
Security  numbers  for 
nonwork  purposes; 
evidence  requirements; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07188] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
5-27-03;  published  5-1-03 
[FR  03-10727] 
Bombardier;  comments  due 
by  5-29-03;  published  4- 
29-03  [FR  03-10235] 
CFM  Intemational: 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-07003] 
Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  5-29-03;  published 
4-29-03  [FR  03-10236] 
Pratt  &  Whitney;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06997] 
Rolls-Royce  pic;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-07004] 
Textron  Lycoming; 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-06998] 
Airworthiness  standards: 
Special  conditions — 
Learjet  Model  24/25 
Series  airplanes; 
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comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10450] 
Class  E  airspace;  comments 
due  by  5-29-03;  published 
3-31-03  [FR  03-07663] 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Coastwise  trade  laws; 
administrative  waivers  for 
eligible  vessels;  comments 
due  by  5-30-03;  published 
4-30-03  [FR  03-10578] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcohol;  vitcultural  area 
designations: 

Red  Hill,  Douglas  County, 
OR;  comments  due  by  5- 
i  27-03;  published  4-24-03 
FR  03-10095] 


VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  p>ensions, 
compensation,  dependency, 
etc.; 

Chronic  lymphocytic 
leukemia;  presumptive 
service  connection; 
comments  due  by  5*27- 
03;  published  3-26-03  [FR 
03-07221] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043  This  list  is  also 
available  online  at  ht^J/ 


www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  htp:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  162/P.L.  108-22 

Gila  River  Indian  Community 
Judgment  Fund  Distribution 
Act  of  2003  (May  14,  2003; 
117  Stat.  696) 
Last  List  May  2,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register. 

One  year:  $254.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Onter  Processing  Code 

*5419 

I I  Y  tils,  enter  the  following  indicated  .subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  order. 

It's  Eaey! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


I     I  GPO  Deposit  Account         

EH  VISA       [H  MasterCard  Account 


]-n 


Street  address 


Cily.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Da>'tiiiie  phone  including  area  code 

Purchase  order  number  (optional) 

YES  NO 

May  we  nnke  your  imn^addnssavaihbfe  to  Other  inaiers?      | {  | | 


Authorizing  signature  >v 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pinsburgh,  PA  15250-7954 


(Xriu^iAAM  <r'tuM*^«^ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

WilliAm  J.  Clinton 

1993 

(Book  I) ISl.OO 

1993 

(Book  n) 461.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) < . .  .$62.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) .$72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $76.00 

2000-2001 

(Book  I) $68.60 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  m)  $76.00 

Publidied  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Adnunistnbon 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  ("«  mb) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 


(Rev.  4«3) 


Order  Now! 


The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  organization,  and  principal  ofRcials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofRcial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

I     Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

'     Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  Mftch  4,  1933. 

I     The  Manual  is  published  by  the  Office  of  §ie  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 

H's  Easy! 

To  fax  your  oi:ders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I  «JBUCATK>«  ♦  PERKX)ICALS  ♦  BiCTRONC  PnOOUCTS 
Order  Processing  Code 

*7917 

I I  Y  EiiS,  please  send  me 

S/N  069-0(X)-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ :    Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Hease  Choose  Method  of  Pavment: 


copies  of  The  United  States  Government  Manual  2(X)2/2(X)3, 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


LJ  VISA       EH  MasterCard  Account 


-D 


f 


rn 


Sty,  State,  ZIP  code 


Daytime  phone  including  area  code 
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Rules  and  Regulations 


Federal  Register 
Vol.  68,  No.  98 
Wednesday,  May  21,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animai  Drugs  for  Use  in  Animai 
Feeds;  Bambermycins 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Intervet,  Inc.  The  supplemental  NADA 
provides  for  use  of  bambermycins  Type 
A  medicated  articles  to  make  Type  B 
and  Type  C  medicated  feeds  used  to 
increase  rate  of  weight  gain  in  pasture 
cattle  (slaughter,  stocker,  feeder  cattle, 
and  dairy  and  beef  replacement  heifers) 
when  consiuned  free-choice  or  hand-fed 
at  a  rate  of  not  less  than  10  milligrams 
(mg)  nor  more  than  40  mg 
bambermycins  per  head  per  day. 
DATES:  This  rule  is  effective  May  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Dubbin,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI, 
Rockville,  MD  20855,  301-827-0232,  e- 
mail:  edubbin@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Intervet, 
Inc.,  PO  Box  318,  405  State  St., 
Millsboro,  DE  19966,  filed  a  supplement 
to  NADA  141-034  that  provides  for  use 
of  GAINPRO  (bambermycins)  Type  A 
medicated  articles  to  make  Type  B  and 
Type  C  medicated  feeds  used  to  increase 
rate  of  weight  gain  in  pasture  cattle 
(slaughter,  stocker,  feeder  cattle,  and 
dairy  and  beef  replacement  heifers) 
when  consumed  free-choice  or  hand-fed 
at  a  rate  of  not  less  than  10  mg  nor  more 
than  40  mg  bambermycins  per  head  per 


day.  The  supplemental  NADA  is 
approved  as  of  February  10,  2003,  and 
the  regulations  are  amended  in  21  CFR 
558.95  to  reflect  the  approval.  The  basis 
of  approval  is  discussed  in  the  freedom 
of  information  simmiary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
svmunary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  envirormiental  impact  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviromnent  and  that  an 
environmental  impact  statement  is  oot 
required.  FDA's  finding  of  no  significant 
impact  £md  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subfects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1 .  The  authority  citation  for  2 1  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 
§558.95    [Amended] 

■  2.  Section  558.95  Bambermycins  is 
amended  by: 

■  a.  In  paragraphs  (d)(4)(ii)(b)  and 
(d)(4)(iv)(a)  by  removing  "20"  and  by 
adding  in  its  place  "40"; 

■  b.  In  paragraph  (d)(4)(iii)(cO  by  adding 
"cattle,  and  dairy  and  beef  replacement 
heifers"  after  "feeder",  and  by  removing 


"5.33"  and  "10-  to  20-milligrams "  and 
by  adding  in  their  respective  places 
"10.66"  and  "10  to  40  milligrams";  and 
■  c.  In  paragraphs  (d)(4)(ii)(o), 
(d)(4)(iii)(rf),  and  (d)(4)(iv)(c)  by  adding 
"Daily  bambermycins  intakes  in  excess 
of  20  mg/head/day  have  not  been  shown 
to  be  more  effective  than  20  mg/head/ 
day."  at  the  end  of  the  paragraph. 

Dated:  May  8,  2003. 
Steven  D.  Vaughn, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[PR  Doc.  03-12721  Filed  5-20-03;  8:45  am) 

BILUNG  CODE  41G0-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 

[CGD09-03-214] 
RIN1625-AA11 

Regulated  Navigation  Area;  Des 
Piaines  River,  Joliet,  IL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  regulated  navigation  area 
on  the  Des  Piaines  River  in  Joliet, 
Illinois.  This  temporary  final  rule 
requires  that  certain  southbound  tows 
passing  under  the  Jefferson  Street  bridge 
use  an  assist  tug.  This  action  is 
necessary  to  ensure  vessel  and  public 
safety  due  to  an  allision  with  this  bridge 
structure.  This  rule  is  intended  to 
restrict  vessel  traffic  in  a  portion  of  the 
Des  Piaines  River  near  Joliet,  Illinois. 
DATES:  This  rule  is  effective  fix)m  8  a.m. 
(local)  on  May  11,  2003  imtil  November 
15,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [CGD09-02- 
214]  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  (MSO)  Chicago,  215  W.  83rd  St. 
Suite  D,  Burr  Ridge,  Illinois  60521 
between  8  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse.  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630) 986-2175. 
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SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  We 
encoiuage  comments  on  whether  a 
regulated  navigation  area  is  the 
appropriate  tool  to  provide  for  the  safe 
navigation  of  tows  transiting  through 
the  draws  of  the  Jefferson  Street  bridge 
on  the  Des  Plaines  River  in  the  vicinity 
of  Joliet,  Illinois.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  rulemaking 
(CGD09-03-214),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  mateiji^l  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Chicago  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  On  May  2,  2003,  a  tow  allided 
with  the  pier  of  the  Jefferson  Street 
Bridge  which  resulted  in  substantial 
damage  to  the  bridge  structure.  As  a 
result,  it  is  estimated  that  the  bridge  will 
be  inoperable  for  4  to  6  months  while 
repairs  are  made.  The  Captain  of  the 
Port  Chicago  believes  that  immediate 
action  is  necessary  to  help  prevent  any 
future  allisions  with  the  pier.  Further, 
additional  allisions  might  result  in  total 
structiu-al  failiue,  closure  of  the  river  for 
a  period  of  time  as  a  result  of  an 
allision,  and  the  possible  loss  of  life  as 
a  result  of  another  allision. 


Background  and  Purpose 

On  May  2,  2003,  a  southbound  tow 
allided  with  the  pier  of  the  Jefferson 
Street  bridge.  This  allision  resulted  in 
significant  structural  damage  to  the 
bridge  pier.  Southbound  tows  with  a  3 
by  5  configuration,  transiting  imder  the 
Cass  Street  Bridge  and  then  the  Jefferson 
Street  Bridge,  only  have  100  feet  of 
horizontal  maneuvering  room.  In 
addition,  the  Des  Plaines  River  regularly 
has  significant  ciurent  in  this  area. 

In  order  to  prevent  futiue  allisions,  a 
regulated  navigation  area  (RNA)  is  being 
established  from  the  Ruby  Street  Bridge 
to  the  McDonough  Street  Bridge  in 
which  southbound  tows  in  a  3  by  5 
configuration  must  use  an  assist  tug. 
This  RNA  is  being  established  until  an 
adequate  protection  cell  is  constructed 
around  the  bridge  pier. 

Discussion  of  Rule 

Southbound  tows  greater  than  89  feet 
in  overall  width  and  more  than  800  feet 
in  length  must  use  an  assist  tug  when 
transiting  dirough  the  RNA.  This  RNA 
encompasses  the  Des  Plaines  River  from 
milek^88.7  (the  Ruby  Street  Bridge),  to 
mile  287.3  (the  McDonough  Street 
Bridge).  Deviation  from  this  rule  is 
prohibited  unless  specifically 
authorized  by  the  Commander,  Ninth 
Coast  Guard  District  or  his  designated 
representative.  His  designated 
representative  is  the  Captain  of  the  Port 
Chicago. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
The  operational  reporting  requirements 
of  the  RNA  are  minimal  and  necessary 
to  provide  immediate,  improved 
security  for  the  public,  vessels,  and  U.S. 
ports  and  waterways.  The  requirements 
do  not  alter  normal  barge  cargo  loading 
operations  or  transits.  Additionally,  this 
rule  is  temporary  in  nature  and  the 
Coast  Guard  may  issue  a  NPRM  as  it 
considers  whether  to  make  this  rule 
permanent.  The  minimal  hardships  that 
may  be  experienced  by  persons  or 
vessels  are  necessary  to  the  national 
interest  in  protecting  the  public,  vessels, 
and  vessel  crews  from  the  devastating 
consequences  of  acts  of  terrorism,  and 
from  sabotage  or  other  subversive  acts. 


accidents,  or  other  causes  of  a  similar 
natiire. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiu'isdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  operators  of  southbound 
tows,  in  a  3  by  5  configuration, 
intending  to  transit  through  the  RNA. 
This  RNA  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  will  only  remain  in  effect  until  a 
protection  cell  can  be  erected  or  until 
other  recommendations  are  provided 
which  reduce  the  risk  of  allisions  with 
the  Jefferson  Street  Bridge. 

If  you  think  that  your  Dusiness, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  cuid  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  emnually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federedism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effiect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

iThe  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  exoenditiu-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enwonmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1  paragraph  (34)(g),  of  the 
instruction,  from  further  environmental 
dociunentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  8  a.m.  on  May  11,  2003 
through  8  p.m.  on  November  15,  2003 
add  temporary  §  165.T09-214  to  read  as 
follows: 

§  165.T09-214    Regulated  Navigation  Area; 
Des  Plaines  River,  Joliet,  Illinois 

(a)  Regulated  navigation  area.  The 
following  waters  are  a  Regtdated 


Navigation  Area  (RNA):  All  portions  of 
the  Des  Plaines  River  between  mile 
287.3  (McDonough  St.  Bridge)  and  mile 
288.7  (Ruby  Street  Bridge). 

(b)  Applicability.  This  section  applies 
to  operators  of  all  southbound  tows 
transiting  beneath  the  Jefferson  Street 
Bridge  (mile  287.9),  Joliet,  Illinois  v/ith 
barge  configiu-ations  of  over  89  feet  in 
overall  width  and  more  than  800  feet  in 
length. 

(c)  Regulations.  (1)  All  southbound 
tows  to  which  this  section  applies  must 
use  an  assist  tug  when  transiting 
through  the  RNA. 

(2)  The  general  regulations  contained 
in  33  CFR  165.13  apply  to  this  section. 

(3)  Deviation  from  this  section  is 
prohibited  unless  specifically 
authorized  by  the  Commander,  Ninth 
Coast  Guard  District  or  his  designated 
representatives.  Designated 
representatives  include  the  Captain  of 
the  Port  Chicago. 

Dated:  May  9,  2003. 
Ronald  F.  Silva, 

Rear  Admiral.  Coast  Guard.  Commander, 

Ninth  Coast  Guard  District. 

(PR  Doc.  03-12687  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0163;  FRL-7306-1] 

Pyraflufen-ethyl;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
pyraflufen-ethyl  in  or  on  cotton. 
Nichino  America  Incorporated 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regidation  is  effective  May 
21,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0163,  must  be 
received  on  or  before  July  21,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
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DC  20460-0001;  telephone  nvunber: 
(703)  305-6224;  e-mail  address: 
miller.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactuirer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (N AICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  ED  number 
OPP-2003-0163.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConJFidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 


http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.  epa  .gov/opptsfrs/h  ome/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docvunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
20,  2002  (67  FR  70073)  (FRL-7184-7), 
EPA  issued  a  notice  pursuant  to  section 
408  of  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (1F6428)  by  Nichino 
America  Incorporated,  4550  New 
Linden  Hill  Road,  Suite  501, 
Wilmington,  DE  19808.  That  notice 
included  a  summary  of  the  petition 
prepared  by  Nichino  America 
Incorporated,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.585  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
herbicide  pyraflufen-ethyl  (ethyl  2- 
chloro-5-(4-chloro-5-difluoromethoxy-l- 
methyl-lH-pyrazol-3-yl)-4- 
fluorophenoxyacetate)  and  its  acid 
metabolite,  E-1  (2-chloro-5-(4-chloro-5- 
difluoromethoxy-l-methyl-lH-pyrazol- 
3-yl)-4-fluorophenoxyacetic  acid) , 
expressed  a>the  ester  equivalent  in  or 
on  cotton  undelinted  seed  at  0.05  parts 
per  million  (ppm)  and  cotton  gin 
byproduct  at  1.5  ppm. 

Section  408(b)(^2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 


defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposine  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposm-e  to  the 
pesticide  chemical  residue...." 

EPA.  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26,  1997)  (62  FR  62961) 
(FRL-5754-7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  t^is 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
pyraflufen-ethyl  on  cotton  undelinted 
seed  at  0.04  ppm  and  cotton  gin 
byproduct  at  1.5  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natvne  of  the 
toxic  effects  caused  by  pyraflufen-ethyl 
are  discussed  in  Table  1  of  this  unit  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


Study  Type 


90-day  oral  toxicity  in  rats 


870.3150 


870.3200 


870.3700 


870.3700 


870.3800 


870.4100 


90-day  oral  toxicity  in  dogs 


28-Day  dermal  toxicity  in  rats 


Prenatal  developmental  in 
rats 


Prenatal  developmental  in 
rabbits 


Reproduction  and  fertility 
effects 


870.4200 


i 


870.4300 


870.5100 


Chronic  toxicity  in  dogs 


Results 


NOAEL  =  5,000  parts  per  million  (ppm)  (456-499  milli- 
grams/kilograms/day (mg/kg/day)). 

LOAEL  =  15,000  ppm  (1,489-1,503  mg/kg/day)  based  on 
clinical  signs,  death,  effects  on  erythrocytes,  changes  in 
clinical  chemicals  for  liver  function  and  splenomegaly. 


NOAEL  =  1,000  mg/kg/day. 

LOAEL  not  established,  no  effects  observed. 


NOAEL  =  1,000  mg/kg/day. 

LOAEL  not  established;  no  effects  observed. 


Maternal  NOAEL  >  1 ,000  mg/kg/day 
Maternal  LOAEL  not  determined;  no  effects  observed. 
Developmental  NOAEL  >  1 ,000  mg/kg/day. 
Developmental  LOAEL  not  determined;  no  effects  observed. 


Maternal  NOAEL  =  20  mg/kg/day. 
Matemal  LOAEL=  60  mgAjgTday  based  on  mortality. 
Developmental  =  60  mg/kg/day. 

Developmental   LOAEL   =    150   mg/kg/day   based   on   in- 
creased incidence  of  abortion. 


Parental  NOAEL  =  1,000  ppm  (70.8-82.3  mg/kg/day  (M); 
80.1-91.2  (F).  »-  y     y  \    /. 

Parental  LOAEL  =  10,000  ppm  (721-844  and  813-901  mg/ 
kg/day)  based  on  decreased  body  weight  (bwt)  and  bwt 
gains  of  Fo  and  Fi(M)  and  F,(F),  gross  and  microscopic 
liver  lesions  of  (M)  and  (F)-both  generations. 

Reproductive  NOAEL  >  10,000  ppm  (721-844  and  813-901 
mg/kg/day). 

Reproductive  LOAEL  not  determined;  no  effects  observed. 

Offspring  NOAEL  =  1,000  ppm  (70.8-62.3  mg/kg/day  (M); 
80.1-91.2  (F).  y  y     y  V    /. 

Offspring  LOAEL  =  10,000  ppm  (721-844  and  813-901  mg/ 
kg/day)  based  on  decreased  bwt  and  bwt  gains  of  the  Fi 
and  F2  pups. 


Carcinogenicity  in  mice 


Chronic  toxicity  in  rodents/car- 
cinogenicity  in  rats 


Gene  nutation 


NOAEL  >  1 ,000  mg/kg/day. 

LOAEL  not  determined;  no  effects  observed. 


NOAEL  =  200  ppm  (20.99  mg/kg/day  (M);  19.58  mg/kg/day 

LOAEL  =  1,000  ppm  (109.7  mg/kg/day  (M);  98.3  mg/kg/day 
(F)  based  on  liver  toxicity,  hepatocellular  tumors  at  5,000 
ppm;  possibly  hemangioma/  hemangioasarcomas. 


NOAEL  =  2,000  ppm  (86.7  mg/kg/day  (M);  111.5  mg/kg/day 

LOAEL  =  10,000  ppm  (468.1  mg/kg/day  (M);  578.5  mg/kg/ 
day  (F)  based  on  decreased  bwt  and  bwt  gain  in  males 
and  microcytrc  anemia,  liver  lesions  and  kidney  toxicity 
(both  sexes);  possible  increase  pheochromocytomas  in  fe- 
males. 


Non-mutagenic  when  tested  up  to  5,000  jig/plate,  in  pres- 
ence and  absence  of  metabolic  activation  (S9-mix),  in  S. 
typhimurium  strains  TA98,  TA100,  TA1535,  TA1537  and 
TA1538  and  E.coll  strain  WP2(uvrA).  There  was  no  evi- 
dence of  induced  mutant  colonies  over  background. 


Hv 
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Table  1.—SUBCHR0NIC,  Chronic,  AND  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.5300 

Gene  mutation 

In  mammalian  cell  gene  mutation  assays  at  the  TK  locus, 
L5178Y  mouse  lymphoma  cells  cultured  in  vitro  were  ex- 
posed to  pyraflufen-ethyl  in  dimethylsulfoxide  (DMOS)  in 
the  absence  of  mammalian  metabolic  activation  (S9-mix) 
and  with  S9-mix.  Concentrations  160  ng/mL  were  insol- 
uble; cytotoxicity  was  seen  at  80  ng/mL  -S9  and  160  ng/ 
mL  +S9.  There  was  no  increase  in  the  number  of  mutant 
colonies  over  background  in  the  absence  of  S9-mix  but  a 
non-reproducible  dose-related  increase  in  the  number  of 
mutant  colonies  was  seen  in  the  presence  of  S9-mix. 

In  mammalian  cell  gene  mutation  assays  at  the  TK  locus, 
L5178Y  mouse  lymphoma  cells  cultured  in  vitro  were  ex- 
posed to  pyraflufen-ethyl  in  Df\^SO  in  the  absence  of 
mammalian  metabolic  activation  (S9-mix)  and  with  S9- 
mix.  There  was  no  evidence  of  induced  mutant  colonies 
over  background  up  to  cytotoxic  concentrations  (50  jig/ 
mL-S9;  and  350  ng/mL  +S9. 

870.5375 

Chromosomal  aben-ation 

In  a  mammalian  cell  cytogenetics  assay,  human  primary 
lymphocyte  cultures  were  exposed  to  pyraflufen-ethyl  in 
Df^SO  without  metabolic  activation  (S9-mix)  or  with  S9- 
mix.  Compound  precipitation  occurred  at  2,600  ng/mL  +/- 
S9.  There  was  no  evidence  of  chromosomal  aberration  in- 
duction over  background. 

870.5395 

Cytogenetics 

In  a  CD-1  mouse  bone  marrow  micronucleus  assay,  five 
mice/sex/dose/harvest  time  were  treated  via  oral  gavage 
with  pyraflufen-ethyl  in  corn  oil.  ET-751  was  tested  to  the 
limit  (LTD)  dose  of  5,000  mg/kg  bwt.  Signs  of  compound 
toxicity  were  limited  to  piloerection,  hunched  posture  in 
one  female,  and  piloerection  and  hunched  posture  in  one 
male  receiving  5,000  mg/kg.  No  bone  marrow  cytotoxicity 
was  seen  at  any  dose.  There  was  no  statistically  signifi- 
cant increase  in  the  frequency  of  micronucleated  poly- 
chromatic erythrocytes  in  bone  marrow  after  any  dose  or 
treatment  time. 

870.5500 

Bacillus  subtilis 

In  a  differential  killing/growth  inhibition  assay  in  bacteria, 
strains  HI 7  ■(rec+)  and  M45  (rec-)  of  B.  subtilis  were  ex- 
posed to  pyraflufen-ethyl  in  DMSO  in  the  presence  and 
absence  of  metabolic  activation  (S9-mix).  There  was  no 
evidence  of  greater  growth  inhibition  or  cell  killing  in  re- 
pair-defective strains  compared  to  repair  competent 
strains  up  to  the  limit  of  test  material  solubility. 

870.5550 

Unscheduled  DNA  synthesis 
(UDS) 

In  an  in  vivo/in  vitro  UDS  assay  in  rat  hepatocytes, 
pyraflufen-ethyl  was  administered  to  five  SPF  outbred  al- 
bino Hsd/Ola  Sprague-Dawley  male  rats  per  test  group  by 
oral  gavage  (four  of  the  five  rats  were  used  for 
hepatocyte  culture).  No  signs  of  overt  toxicity  to  the  test 
animals  or  cytotoxic  effects  to  the  target  cells  were  seen 
up  to  the  LTD  (2,000  mg/kg).  The  mean  net  nuclear  grain 
count  was  below  zero  for  both  doses  at  both  treatment 
times  indicating  no  induction  of  UDS  as  tested  in  this 
study. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.7485 


Study  Type 


Metabolism  and  pharmaco- 
kinetics 


Results 


B.  Toxicological  Endpoints 

The  dose  at  which  no  observed 
adverse  effects  levels  are  (the  NOAEL) 
from  the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  observed  adverse  effects 
of  levels  concern  are  identified  (the 
LOAEL)  is  sometimes  used  for  risk 
assessment  if  no  NOAEL  was  achieved 
in  the  toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 


Pyraflufen-ethyl  was  readily  absortjed  and  excreted  within 
96  hours  following  a  single  or  repeated  oral  dose  of  5  mg/ 
kg  (plasma  ti/2  of  3-3.5  hours).  However,  at  a  dose  of 
500  mg/kg,  absorption  was  saturated  as  indicated  by 
cmax  values  which  did  not  reflect  the  100-fold  dose  dif- 
ferential (2.7-2.8  Fg  eq/g  for  the  low-dose  group  and 
100-107  Fg  eq-hr/g  for  the  high-dose  group).  Following 
single  or  multiple  oral  low  doses  (5  mg/kg)  of  pyraflufen 
ethyl,  urinary  excretion  accounted  for  27-33%  of  the  ad- 
ministered radioactivity  suggesting  that  a  multiple  expo- 
sure regimen  did  ,not  affect  the  absorption/excretion  proc- 
esses. Urinary  excretion  was  reduced  to  only  5-7%  fol- 
lowing a  single  500  mg/kg  dose.  Excretion  via  the  feces 
accounted  for  the  remainder  of  the  administered  radioac- 
tivity in  all  treatment  groups.  Analysis  of  biliary  excretion 
following  a  single  5  mg/kg  dose  showed  that  36%  of  the 
administered  dose  appeared  in  the  bile.  Based  upon  the 
excretion  data,  total  bioavailability  of  a  low  dose  was  ap- 
proximately 56%.  Biliary  excretion  data  were  not  available 
for  a  high-dose  group  which  prevented  a  definitive  as- 
sessment of  bioavailability.  Excretory  pattems  did  not  ex- 
hibit gender-related  variability.  However,  plasma  and 
blood  clearance  was  more  rapid  in  females  than  in  males 
as  shown  by  plasma/blood  radioactivity  time-course  and 
the  greater  AUC  values  for  males  (32.3  vs  18.4  Fg  eq-hr/ 
g  for  the  low-dose  group  and  2,738  vs  1 ,401  Fg  eq-hr/g 
for  the  high-dose  group).  Radioactivity  concentrations  indi- 
cated tissue  concentrations  at  or  near  detection  limits 
(generally  <0.01  Fg  eq/g  and  never  exceeding  0.02  Fg 
eq/g)  at  96  hrs  postdose  for  any  tissues.  Therefore,  nei- 
ther pyraflufen-ethyl  nor  its  metabolites  appear  to  undergo 
significant  sequestration.  Tissue  burden  data  following 
compound  administration  did  not  suggest  a  specific  target 
beyond  those  tissues,  namely  liver  and  kidney,  which  are 
associated  with  absorption  and  elimination  of  orally  ad- 
ministered xenobiotics. 


calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 
Where  an  additional  safety  factor  (SF)  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risK  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  tc 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 


carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiu-e"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  pyraflufen-ethyl  used  for  human  risk 
assessment  is  shown  in  Table  2: 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  pyraflufen-ethyl  for  use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  (mg/kg/day)  UF/MOE 

Hazard  Based  Special 
FQPA  Safety  Factor 

Endpoint  for  Risk  Assessment 

Dietary  Risk  Assessments 

Acute  dietary 

Not  applicable 

Not  applk:able 

No  adverse  effect  attributable  to  a  single  expo- 
sure (dose)  was  observed  in  oral  toxicity 
studies,  including  the  developmental  toxicity 
studies  In  rats  and  rabbits. 

Chronic  dietary 

.  NOAEL=  20 
UF=  100 

Chronic  RtD  =  0.20  mg/kg/ 
day 

IX 

Mouse  carcinogenicity. 

LOAEL  =  98  mg/kg/day  based  on  liver  toxicity. 

Incidental  oral  short-term  (1-30 
days)  residential  only 

NOAEL=  20 

UF=100 

MOE=100 

IX 

Developmental  toxiclty-rabbit. 

LOAEL  =  60  mg/kg/day  based  on  decreases  In 
body  weight  and  food  consumption,  Gl  ob- 
servations, and  abortions. 

Incidental  oral  intermediate-term 
(1-6  months)  residential  only 

NOAEL=  20 
UF=  100 
MOE=100 

IX 

Mouse  carcinogenicity. 

LOAEL  =  98  mg/kg/day  based  on  liver  toxicity 
at  interim  sacrifice. 

Non-Dietary  Risk  Assessments 

Demial  short-term  and  Inter- 
medlate-temi 

Not  applicable 

Not  applicable 

In  a  28-dermal  toxicity  study  In  rats,  no  demrial 
or  systemic  toxicity  was  seen  at  the  LTD 
(1,000  mg/kg/day).  The  physical  and  chem- 
ical characteristics  (e.g.,  Kow  is  low)  indicate 
that  dermal  absorption  is  not  expected  to 
occur  to  any  appreciable  extent.  There  is  no 
concem  for  prenatal  and/or  postnatal  toxicity. 
Therefore,    no   hazard   was   identified   and 
quantification  of  dermal  risk  Is  not  required. 

Residential 

MOE  =  not  applicable 

Not  applicable 

Occupational 

MOE  =  not  applicable 

Not  applicable 

Inhalation'  short-term  (1-30 
days) 

Oral  NOAEL=  20 

IX 

Developmental  toxicity-rabbit. 

LOAEL  =  60  mg/kg/day  based  on  decreases  In 

bwt  and  food  consumption,  Gl  observations, 

and  abortions. 

Residential 

MOE  =100 

Occupational 

MOE=  100 

Inhalation'  intermediate-term 
(1-6  months) 

Oral  NOAEL=  20 

IX 

Mouse  carcirragenlcity. 

LOAEL  =  98  mg/kg/day  based  on  liver  toxicity 
at  Interim  sacrifice. 

Residential 

MOE  =  100 

Occupational 

MOE=  100 

Inhalation'  long-term  (<  6 
months) 

Oral  NOAEL=  20 

IX 

Mouse  carcinogenicity. 

LOAEL  =  98  mg/kg/day  based  on  liver  toxicity. 

Residential 

MOE  =100 

Occupational 

MOE=  100 

Cancer 

Classification:  "Likely  to  be  Carcinogenic  to  Humans"  by  the  oral  route  Qi*  =  3.32  x  la^  (mg/kg/day) ' 

1-Oral  endpoints  were  selected  because  inhalation  studies  were  unavailable.  Absorption  vid  the  inhalation  route  is  presumed  to  be  equivalent 
to  oral  absorption. 
*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.585)  for  the 
combined  residues  of  pyraflufen-ethyl 
(ethyl  2-chloro-5-(4-chloro-5- 
difluoromethoxy-l-methyl-lH-pyrazol- 
3-yl)-4-fluorophenoxyacetate)  and  its 
acid  metabolite,  E-1  (2-chloro-5-(4- 
chloro-5-difluoromethoxy-l-methyl-lH- 
pyrazol-3-yl)-4-fluorophenoxyacetic 
acid),  expressed  as  the  ester  equivalent 
in  or  on  a  variety  of  raw  agricultiu'al 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  pjrraflufen-ethyl  in  food 
as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occiuring  as  a  result  of  a  1-day 
or  single  exposure.  No  adverse  effect 
attributable  to  a  single  exposure  (dose) 
of  pyraflufen-ethyl  was  observed  in  the 
oral  toxicity  studies,  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  EPA  did  not 
identify  an  acute  dietary  endpoint  and 
an  acute  dietary  assessment  was  not 
performed  because  no  acute  risk  is 
expected. 

li.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEENT"^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  United 
State  Department  of  Agriculture  (USDA) 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFH)  1989-1992 
and  acciunulated  exposure  to  the 
chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
100%  crop  treated  (PCT)  and  tolerance- 
level  residues  for  pyraflufen-ethyl  on  all 
treated  crops.  This  assessment  was  Tier 
I  analysis.  The  exposiue  from 
pyraflufen-ethyl  residues  in  food 
occupies  less  than  1%  of  the  chronic 
population  adjusted  dose  (cPAD)  for  all 
population  subgroups  and  is  not  a 
concem. 

iii.  Cancer.  The  cancer  dietary 
exposiu-e  assessment  was  conducted 
using  the  DEEM  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
nationwide  CSFII 1989-1992  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  cancer 
assessments:  100%  PCT  and  tolerance- 
level  residues  for  pyraflufen-ethyl  on  all 
treated  crops.  The  estimated  exposiue  to 
the  U.S.  population  (total)  to  pyraflufen- 
ethyl  is  2  x  10-5  mg/kg/day.  Applying 


the  Qi*  of  0.0332  {mg/kg/day)-i  to  the 
exposiue  value  results  in  a  cancer  risk 
estimate  of  6.6  x  10-^.  Therefore,  the ' 
lifetime  cancer  risk  to  the  U.S. 
population  is  below  EPA's  level  of 
concem. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lades  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyraiflufen-ethyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoiuit  data  on 
the  chemical  and  physical 
characteristics  of  pyraflufen-ethyl. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide    ' 
concentrations  in  an  index  reservoir. 
The  Screening  Concentration  in  Ground 
Water  (SCI-GROW)  model  is  used  to 
predict  pesticide  concentrations  in 
shallow  ground  water.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  envirorunent,  the  PRZM/ 
EXAMS  model  includes  a  PCT  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximiun  PCT  crop  coverage  within 
a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concem. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  fi-om  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  percent  referance 
dose  {%RfD)  or  percent  population 
adjusted  dose  (%PAD).  Listead, 
drinking  water  levels  of  comparison  ■ 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  vrater.  DWLOCs  are  theoretical  upper 


limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
fi'om  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposiue  to 
pyraflufen-ethyl  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  EECs  of  pyraflufen-ethyl  for 
acute  exposines  are  estimated  to  be  1.25 
parts  per  billion  (ppb)  for  surface  water 
and  0.002  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  0.28  ppb  for  surface 
water  and  0.002  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Pyraflufen-ethyl  is  cmrently 
registered  for  use  on  the  following 
residential  non-dietary  sites:  Airports, 
ninseries,  ornamental  tiuf ,  golf  courses, 
roadsides,  and  railroads.  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assumptions:  adults  and  children  may 
be  exposed  to  residues  of  pyraflufen- 
ethyl  through  postapplication  contact 
with  treated  areas  which  may  include 
residential/recreational  areas. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyraflufen-ethyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Urdike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  conunon 
mechanism  of  toxicity,  pyraflufen-ethyl 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  pyraflufen-ethyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
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Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
(MOS)  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  MOS  will  be  safe  for 
infants  and  children.  MOS  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity- 
There  is  no  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  utero  exposure  in  the 
developmental  studies  with  pyraflufen- 
ethyl.  There  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  pyraflufen- 
ethyl.  EPA  concluded  there  are  no 
residual  uncertainties  for  prenatal  and/ 
or  postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  database  for  pyraflufen-ethyl 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
field  trial  data  on  cotton,  while  some  of 
which  may  be  limited  in  geographic 
representation  or  lack  of  early  season 
applicatioil,  indicate  that  residues  of 
pyraflufen-ethyl  are  expected  to  be 
finite.  EPA  determined  that  the  lOX  SF 
to  protect  infants  and  children  should 
be  removed  and  instead,  a  different 
additional  safety  factor  of  IX  should  be 
used.  The  FQPA  factor  is  removed 
because:  There  is  no  evidence  of 
increased  susceptibility  of  rat  or  rabbit 
fetuses  following  in  utero  exposure  in 


the  developmental  studies  with 
pyraflufen-ethyl;  there  is  no  evidence  of 
increased  susceptibility  of  young  rats  in 
the  reproduction  study  with  pyraflufen- 
ethyl;  there  are  no  residual  uncertainties 
identified  in  the  exposure  databases;  the 
dietary  food  exposure  assessment  is 
expected  to  be  conservative,  tolerance- 
level  residues  and  100%  crop  treated 
information  were  used;  and  dietary 
drinking  water  exposure  is  based  on 
conservative  modeling  estimates. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposm-e  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposiu-e  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  bwts.  Default  bwts 
and  consumption  values  as  used  by  the 
United  States  Environmental  Protection 
Agency  Office  of  Water  are  used  to 
calculate  DWLOCs:  2  liter  (L)/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  bwts  and 
drinking  water  consumption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 


Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposiu-e  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  adverse  effect 
attributable  to  a  single  exposure  (dose) 
of  pyraflufen-ethyl  was  observed  in  the 
oral  toxicity  studies,  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  an  acute  RfD  was 
not  established  and  no  acute  risk  is 
exj>ected. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  pyraflufen-ethyl  fi-om 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  population  and  <1%  of  the 
cPAD  for  children  (1-6  years).  Based  on 
the  use  pattern,  chronic  residential 
exposure  to  residues  of  pyraflufen-ethyl 
is  not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
pyraflufen-ethyl  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Pyraflufen-ethyl 


Population  Subgroup' 


U.S  population 


Males  (20-t-  years  old) 


Females  (13-50  years  old) 


Children  (1-6  years  old) 


Males  (13-19  years  old) 


cPAD  mg/kg/ 
day 


0.20 


0.20 


0.20 


0.20 


0.20 


%  cPAD 
(Food) 


<1 


<1 


<1 


<1 


<1 


Surface 

Water  EEC 

(ppb)^ 


0.28 


0.28 


0.28 


0.28 


0.28 


Ground 

Water  EEC 

(ppb)= 


0.002 


0.002 


0.002 


0.002 


0.002 


Chronic 

DWLOC 

(ppb)^ 


7,000 


7,000 


6,000 


2,000 


7,000 


'  Sut)groups  with  the  highest  food-source  dietary  exposure  were  selected  for  adult  males,  adult  females  and  children.  The  followinq  bwts 
were  used  (70  kg  adull  male:  60  kg  adult  females;  10  kg  child).  ^ 

2  The  crop  producing  the  highest  level  was  used  (potatoes,  0.009  lb  active  ingredient/acre). 

3  Chronic  DWLOC  (ppb)  =  [maximum  chronic  water  exposure  (mg/kg/day)  x  bwt  (kg)]  +  (water  consumption  (L)  x  lO-'  mg/kg]). 
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3.  Short-term  risk.  The  short-term 
aggregate  risk  assessment  estimates  risks 
likely  to  result  firom  1-30  days  exposure 
to  pyraflufen-ethyl  residues  from  food, 
drinking  water,  and  residential  pesticide 
uses.  High-end  estimates  of  residential 
exposure  are  used  in  the  short-term 
aggregate  assessment,  while  average 
(chronic)  values  are  used  to  account  for 
dietary  (food  only)  exposiue.  The  short- 
term  aggregate  risk  assessment  is 
considered  conservative  because  food- 
source  dietary  exposure  is  based  on  a 
Tier  1  DEEM  assessment  (tolerance  level 
residues  and  100%  crop  treated 
information  were  used). 

A  short-term  aggregate  risk 
assessment  is  not  performed  for  adults 


because  no  handler  exposure  is 
expected  and  postapplication  inhalation 
exposure  is  expected  to  be  negligible.  A 
short-term  aggregate  risk  assessment  is 
required  for  infants  and  children 
because  there  is  a  potential  for  oral  post- 
application  exposure  resulting  from 
residential  uses. 

Pyraflufen-ethyl  is  currently 
registered  for  use  that  could  result  in 
short-term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 
and  water  and  short-term  exposures  for 
pyraflufen-ethyl . 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 


and  residential  exposin-es  aggregated 
result  in  aggregate  MOEs  of  170,000  for 
children  (1-6  years  old).  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  pyraflufen-ethyl  in 
ground  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Pyraflufen-ethyl 


Populatton  Subgroup 

1 

Aggregate 
MOE  (Food  + 
Residential)! 

Aggregate 

Level  of  Con- 

cem  (LOC) 

1 

Surface              Ground 

Water  EEC         Water  EEC 

(ppb)^                (ppb)= 

Short-Term 

DWLOC 

(ppb)' 

Children  (1-6  years  old) 

170,000 

100 

0.28                0.002 

2.000 

'  Aggregate  MOE  =  NOAEL  (Avg  Food  Exposure  +  Residential  Exposure). 

-  The  crop  producing  the  highest  level  was  used  (potatoes,  0.009  lb  ai/acre). 

'DWLOC(ppb)  =  [maximum  water  exposure  (mg/kg/day)  x  bwt  (kg)]  ^  [water  consumption  (L)  x  10 '  mg/kg] 

'(bwt:  Children-10  kg). 


4.  Intermediate-term  risk.  The 
intermediate-term  aggregate  risk 
assessment  estimates  risks  likely  to 
result  from  1-6  months  of  exposure  to 
pyraflufen-ethyl  residues  from  food, 
drinking  water,  and  residential  pesticide 
uses.  High-end  estimates  of  residential 
exposure  are  used  in  the  intermediate- 
tenn  assessment,  while  average  values 
are  used  for  food  and  drinking  water 
exposure. 

An  intermediate-term  aggregate  risk 
assessment  is  not  preformed  for  adults 


because  no  handler  exposure  is 
expected  and  postapplication  inhalation 
exposure  is  expected  to  be  negligible. 
Also,  an  intermediate-term  aggregate 
risk  assessment  is  not  preformed  for 
infants  and  children  because 
postapplication  exposure  over  the 
intermediate-term  duration  is  not  likely 
based  on  the  use  pattern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Pyraflufen-ethyl  has  been 
classified  as  a  "Likely  to  be 
Carcinogenic  to  Humans"  by  the  oral 


route  of  exposure  (Qi  *  of  3.32  x  10-2 
(mg/kg/day)-').  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
cancer,  the  cancinogenic  risk  is 
determined  for  the  U.S.  population 
(total)  only.  The  aggregate  cancer 
DWLOC  (2.3  ppb)  is  greater  than  EPA's 
estimates  of  pyraflufen-ethyl  residues  in 
drinking  water.  Therefore,  the  aggregate 
cancer  risk  from  residues  of  pyraflufen- 
ethyl  in  food  and  drinking  water  does 
not  exceed  EPA's  level  of  concern  as 
shown  in  the  following  Table  5: 


Table  5.— Cancer  DWLOC  Calculations  for  the  U.S.  Population 


Qi*  mg/kg/day) 


Negligible 
Risk  Level' 


Aggregate 
cancer  risk 
(food  and 
residential 


Ground 

Water  EEC^ 

(ppb) 


Surface 

Water  EEC^ 

(ppb) 


Cancer 
DWLOC" 

(ppb) 


0.0332 


3.0E-6 


8.3E-7 


0.002 


0.28 


2.3 


'  Negligible  risk  is  that  below  10".  3.0E-6  is  statistically  within  the  range  that  EPA  generally  accepts  as  "negligible  risk". 

-  The  crop  producing  the  highest  level  was  used  (potatoes). 

Cancer  DWLOC  (ppb)  =  [maximum  water  exposure  (mg/kg/day)  x  bvA  (kg)]  -  [water  consumption  (L)  x  10  '  mg/kg] 


f>k  Determination  of  safety.  Based  on 
th^se  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  pyraflufen- 
ethyl  residues. 


rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Nichino  America,  Inc.  has  submitted 
a  petition  method  validation  (PMV)  and 
an  independent  laboratory  validation  for 
a  Gas  Chromatography/Mass 
Spectometry  (GC/MS)  method  proposed 
for  the  enforcement  of  tolerances  for 
residues  of  pyraflufen  ethyl  and  its  acid 
metabolite,  E-1.  The  proposed  plant 


method  is  adequate  for  enforcement  of 
tolerances  in/on  cotton. 

Adequate  enforcement  methodology 
(example — GC)  is  available  to  enforce 
the  tolerance  expression.  The  method 
may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 


27738  Federal  Register /Vol.  68,  No.  98  /  Wednesday.  May  21.  2003 /Rules  and  Regulations 


B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits,  for  residues 
of  pyraflufen-ethyl  in/on  cotton. 
Harmonization  is  not  an  issue  for  this 
petition. 

C.  Conditions 

A  risk  assessment  for  human  health 
has  been  conducted  for  this  proposed 
use.  Using  the  proposed  or 
recommended  tolerances,  the  chronic 
estimates  are  well  below  the  Agency's 
level  of  concern  and  the  cancer  risk 
estimate  is  also  within  Agency's  level  of 
concern.  The  following  data  are  being 
required  by  the  Agency  to  complete  the 
database  requirements  prior  to  approval 
of  an  unconditional  registration  of 
pyraflufen-ethyl  on  cotton: 

•  Product  label  contain  a  statement 
limiting  use  to  commercial  applicators 
only  so  that  possible  use  by 
homeowners  on  residential  turf  would 
be  minimized  and/or  include  a 
restriction  prohibiting  use  by 
homeowners  for  the  tiirf  and  ornamental 
use  sites. 

•  Proposed  uses  in  farmyards,  farm 
buildings,  fence  lines,  dry  ditches  and 
ditch  banks  be  removed  from  the  label 
due  to  the  potential  for  residues  to 
contact  food  sources  in  these  use  sites. 

•  The  label  for  pjo^ufen  ethyl 
should  clearly  state  the  allowable 
number  of  applications  per  season. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  pyraflufen- 
ethyl  (ethyl  2-chloro-5-(4-chloro-5- 
difluoromethoxy- 1  -methyl- 1  H-pyrazol- 
3-yl)-4-fluorophenoxyacetate)  and  its 
acid  metabolite.  E-1  {2-chloro-5-(4- 
chloro-5-difluoromethoxy-l-methyl-lH- 
pyrazol-3-yl)-4-fluorophenoxyacetic 
acid),  expressed  pyraflufen-ethyl  in  or 
on  cotton  undelinted  seed  at  0.04  ppm 
and  cotton  gin  byproduct  at  1.5  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regidations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 


for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regidation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  nimiber 
OPP-2003-0163  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  July  21.  2003. 

1 .  Filing  the  request.  Youi  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001. 

If  you  would  likejto  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
anc^  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0163,  to:  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
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issues{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  i04-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental'Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  emd  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  Uie  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 


U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism[61  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisiiJns  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govermnent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 


relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
"Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

EnvironiAental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  7,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  df 
Pesticide  Programs. 

■  Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART1 80— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

371. 

■  2.  Section  180.585  is  amended  by 
alphabetically  adding  commodities  in 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§  1 80.585    Pyraflufen-ethyl ;  tolerances  for 
residues. 

(a)  *   *   * 


Commodity 

Parts  per  million 

Cotton,  gin  byproduct  

1.5 

Cotton,  undelinted  seed ■" 

0.04 
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BILLING  CODC  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0151;FRL-7305-2]     - 

Indoxacarb;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  indoxacarb  and  its  R- 
enantimomer  in  or  on  coUards.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
collards.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  indoxacarb  in  this  food  commodity. 
The  tolerance  will  expire  and  is  revoked 
on  June  30,  2006. 

DATES:  This  regulation  is  effective  May 
21,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0151,  must  be 
received  on  or  before  July  21,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/ courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6463;  e-mail  address: 
Madden.Barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 
government  agency  (NAICS  9241) 
involved  in  administration  of 
environmental  quality  programs  (i.e.. 
Departments  of  Agriculture, 
Environment,  etc). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 


Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0151.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to#4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequentlv  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 


is  establishing  a  tolerance  for  combined 
residues  of  the  insecticide  indoxacarb 
[(S)-methyl  7-chloro-2,5-dihydro-2- 
[  ( (methoxycarbony  1 )  [  4- 
(trifluoromethoxy)phenyl] 
amino]carbonylJindeno  [1,2- 
e][l,3.4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantimomer  [(R)-methyl  7- 
chloro-2.5-dihydro-2- 
[  [  (methoxycarbony  1 )  (4- 
(trifluoromethoxy)phenyl] 
amino)carbonyl]indeno  [1,2- 
e]  [  1 ,3 ,4  ]oxadiazine-4a(3H)-carboxylate 
in  or  on  collards  at  3.0  parts  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  June  30,  2006.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  fi-om  the  Code  of  federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fi-om  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
conunent.  EPA  does  not  intend  for  its 
actions  on  section  18-related  toleraiices 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
estabUsh  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e..  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemital 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue. .  .  ." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
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agency  from  any  provision  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

ni.  Emergency  Exemption  for 
Indoxacarb  on  Collards  and  FFDCA 
Tolerances 

The  State  of  Georgia  requested  an 
emergency  exemption  use  for 
indoxacarb  (Avaimt®)  for  control  of  the 
diamondback  moth  in  collards,  since 
this  pest  appears  to  have  developed 
resistance  to  almost  all  available 
chemical  alternatives.  Although 
spinosad  has  provided  satisfactory 
diamondback  moth  control  until 
recently,  field  failures  were  detected  in 
2002,  suggesting  that  resistance  may  be 
involved.  According  to  the  State^ 
potential  yield  losses  tend  to  be  either 
0%  or  100%,  since  in  affected  fields  the 
damage  level  may  be  considered  either 
acceptable  or  a  cause  for  rejection,  in 
which  case  the  crop  would  not  be 
harvested.  The  State  estimated  an 
overall  10%  decrease  in  yield  in  the 
absence  of  effective  insecticides  and  a 
doubling  of  insecticide  costs  from 
$24.50  to  S49.00  because  of  a  lack  of 
efficacy  leading  to  repeated 
applications.  The  10%  estimate 
represents  anticipated  total  losses  in  a 
few  fields  and  minor  losses  in  fields 
with  manageable  moth  populations. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  indoxacarb , on 
collards  for  control  of  diamond  back 
moth  in  Georgia.  After  having  reviewed 
the  submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
indoxacarb  in  or  on  collards.  In  doing 
so,  EPA  considered  the  safety  standard 
in  section  408(b)(2)  of  the  FFDCA,  and 
EPA  decided  that  the  necessary 
tolerance  under  section  408(1)(6)  of  the 
FFDCA  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18,  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resiUting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  Jime  30,  2006, 
under  section  408(l)(5l  of  the  FFDCA, 
residues  of  the  pesticide  not  in  excess 


of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  collards 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
maimer  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  indoxacarb  meets  EPA's 
registration  requirements  for  use  on 
collards  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
indoxacarb  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Georgia  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  FIFRA  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  indoxacarb, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
reqiiirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  indoxacarb  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  time-limited  tolerance  for 
combined  residues  of  indoxacarb  [(S)- 
methyl  7-chloro-2,5-dihydro-2- 
( [(methoxycarbonyl)  [4- 
(trifluoromethoxy)  phenyl]     amino] 
carbonyl]indeno[l,2-e][l,3,4]oxadiazine- 
4a(3H)-carboxylate]  and  its  R- 
enantimomer  ((R)-methyl  7-chloro-2,5- 
dihydro-2-  [[(methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl]    amino] 
carbonyl]indeno[1.2-e][l,3.4] 


oxadiazine-4a(3H)-carboxylate]  in  or  on 
collards  at  3.0  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  widi  establishing  the 
tolerance  follows. 

A.  Toxicologicai  Endpoints 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  indoxacarb  and 
the  endpoints  used  in  risk  assessment 
are  discussed  in  Unit  III. A.  and  B.  of  the 
final  rule  on  indoxacarb  pesticide 
tolerances  published  in  the  Federal 
Register  of  July  18,  2002  (67  FR  47299) 
(FRL-7186-2).  Please  refer  to  that 
docimient  should  you  desfre  detailed 
toxicologicai  information  on 
indoxacarb. 

The  Agency  has  identified  an  acute 
dietary  endpoint  for  females  1 3  years 
and  older  and  for  the  general 
population,  including  infants  and 
children.  The  acute  population  adjusted 
dose  (aPAD)  for  females  is  0.92 
milligrams/kilogram/day  (mg/kg/day). 
The  acute  dietar\'  endpoint  for  the 
general  population  including  infants 
and  children  is  0.12  mg/kg/day.  The 
chronic  population  adjusted  dose 
(cPAD)  for  all  populations  is  0.02  mg/ 
kg/day.  Indoxacarb  has  been  classified 
as  "not  likely"  to  be  carcinogenic  to 
humans. 

B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses,  "rolerances  have  been 
established  (40  CFR  180.564)  for  the 
combined  residues  of  indoxacarb,  in  or 
on  a  variety  of  raw  agricultural 
commodities  including  alfalfa,  head 
lettuce,  peanuts,  potatoes,  and  soybeans. 
Additionally,  there  are  tolerances  for 
milk,  milk  fat,  meat,  fat  and  meat  by- 
products of  cattle,  goat,  hog,  horse,  and 
sheep.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  from 
indoxacarb  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicologicai  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposiu-e  Evaluation  Model  (DEEM® 
version  7.76)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  U.S. 
Department  of  Agriculture  (USDA) 
1989-1992  nationwide  Continuing 
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Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposiu-e  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments:  Acute 
Tier  II  assessment,  a  partially  refined 
analysis  with  use  of  anticipated  residues 
(ARs)  from  field  trial  data,  refined 
processing  factors,  and  100%  crop 
treated. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM®  (version  7.76)  analysis 
evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  Tolerance  level 
residues  for  all  commodities  and 
assumed  all  raw  agricultural 
commodities  were  100%  treated  with 
indoxacarb.  Refined  processing  factors 
were  used  in  the  chronic  analysis  for 
several  commodities,  in  place  of  the 
DEEM®  default  processing  factors. 

iii.  Cancer.  Indoxacarb  has  been 
classified  as  "not  likely"  to  be 
carcinogenic  to  humans.  Therefore, 
cancer  risk  was  not  assessed. 

iv.  Anticipated  residue  information. 
Section  408(b)(2)(E)  of  the  FFDCA 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
indoxacarb  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
indoxacarb. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 


(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  Tier 
I  model)  before  using  PRZM/EXAMS  (a 
Tier  II  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
envirorunent  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  percent  reference 
dose  (%RfD)  or  percent  population 
adjusted  dose  (%PAD).  Instead  drinking 
water  levels  of  comparison  (DWLOCs) 
are  calcidated  and  used  as  a  point  of 
comparison  against  the  model  estimates 
of  a  pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
resideotial  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  indoxacarb 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  die  PRZM/EXAMS  and  SCI- 
GROW  models,  the  EECs  of  indoxacarb 
for  acute  exposures  are  estimated  to  be 
13.7  parts  per  billion  (ppb)  for  surface 
water  and  0.02  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  be  3.7  ppb  for  surface  water 
and  0.02  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposiu-e 
(e.g.,  for  lawn  and  garden  pest  control, 


indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Indoxacarb  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
SecUon  408(b)(2)(D)(v)  of  die  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
indoxacarb  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
indoxacarb  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  indoxacarb  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  ride  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

C.  Safety  Factor  for  Infants  and  Children 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  on  toxicity  and  exposure 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

The  prenatal  and  postnatal  toxicology 
data  base  for  indoxacarb  is  complete 
with  respect  to  FQPA  considerations. 
The  nature  of  the  toxic  effects  caused  by 
indoxacarb  are  discussed  in  Unit  III.D. 
of  the  final  rule  on  indoxacarb  pesticide 
tolerances  published  in  the  Federal 
Register  of  July  18,  2002  (67  FR  47299) 
(FRL-7186-2).  Please  refer  to  Uiat 
document  should  you  desire  detailed 
toxicological  information  on  indoxacarb 
regarding  FQPA  considerations. 
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The  Agency  concluded  thit  the  FQPA 
safety  factor  could  be  reduced  to  IX  for 
indoxacarb.  There  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utav  and/or  postnatal  exposure.  EPA 
did  require  a  developmental 
neurotoxicity  study  as  confirmatory 
data.  The  requirement  of  a 
developmental  neurotoxicity  study  is 
not  based  on  the  criteria  reflecting 
special  concern  for  the  developing 
fetuses  or  young  which  are  generally 
used  for  requiring  a  DNT  study  -  and  a 
safety  factor  (e.g.,  neuropathy  in  adult 
animals;  central  nervous  system 
malformations  following  prenatal 
exposure;  brain  weight  or  sexual 
maturation  changes  in  offspring;  and/or 
functional  changes  in  offspring)  and 
therefore,  does  not  warrant  an  FQPA 
safety  factor;  and  the  dietary  (food  and 
drinking  water)  exposure  assessments 
will  not  underestimate  the  potential 
exposures  for  infants  and  children. 
There  are  no  registered  residential  uses 
at  the  current  time. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 


regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calcidating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure)).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  vedues  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 


v»dth  reasonable  certainty  that  exposures 
to  indoxacarb  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  indoxacarb  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposiu-e  from  food  to  indoxacarb  will 
occupy  12%  of  the  aPAD  for  the  U.S. 
population,  64%  of  the  aPAD  for 
females  13  years  and  older,  67%  of  the 
aPAD  for  all  infants  (<1  year  old)  and 
79%  of  the  aPAD  for  children  1-5  years 
old,  the  children  subpopulations  at 
greatest  exposure.  In  addition,  despite 
the  potential  for  acute  dietary  exposure 
to  indoxacarb  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  EECs  of 
indoxacarb  in  siuface  and  ground  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  aPAD, 
as  shown  in  Table  1.  below: 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  Indoxacarb 

Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface            Ground 

Water  EEC      Water  EEC 

(ppb)       '       (ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

0.12 

12 

13.7 

0.02 

3,700 

All  Infants  (<  1  year  old) 

0.12 

67 

13.7 

0.02 

400 

Chadren  (1-5  years  old) 

0.12 

79 

13.7 

0.02 

760 

Females  (13-40  years  old) 

1  ■ 

0.02                     64 

13.7 

0.02 

218 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  indoxacarb  from  food 
will  utilize  30%  of  the  cPAD  for  die 
U.S.  population,  29%  of  die  cPAD  for 
all  iidants  (<1  year  old)  and  79%  of  the 


cPAD  for  children  (1-2  years  old),  the 
children  subpopulation  at  greatest 
exposure.  There  are  no  residential  uses 
for  indoxacarb  that  result  in  chronic 
residential  exposure  to  indoxacarb.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposure  to  indoxacarb 


in  drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 
conservative  model  EECs  of  indoxacarb 
in  surface  and  ground  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  cPAD,  as  shown  in 
Table  2.  below: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Indoxacarb 

Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Ctironic 

DWLOC 

(ppb) 

U.S.  population 

0.02 

30 

3.7 

0.02 

490 

All  infants  (<  1  year  old) 

0.02 

29 

3.7 

0.02 

65 
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Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  Indoxacarb— Continued 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

Children  (1-2  years  old) 

0.02 

79 

1 

3.7 

0.02 

30 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Indoxacarb  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  were  previously 
addressed. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Indoxacarb  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  were  previously 
addressed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Indoxacarb  has  been 
classified  as  "not  likely"  to  be 
carcinogenic  to  humans.  Therefore, 
cancer  risk  was  not  assessed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  indoxacarb 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  petitioner  has  submitted  a 
method  for  enforcing  tolerances  of 
indoxacarb  in/on  plant  commodities,  a 
high-performance  liquid 
chromatography  (HPLC)/column 
switching/ultraviolet  (UV)  detector 
method  (AMR  2712-93).  This  mediod 
has  been  radiovalidated  and  undergone 
a  successful  independent  laboratory 
validation  (ILV)  and  a  successful 
petition  method  validation  (PMV)  trial 
by  the  Analytical  Chemistry  Laboratory 
(ACL) .  The  HPLC/UV  Method  AMR 
2712-93  was  forwarded  to  the  Food  and 
Drug  Administration  for  inclusion  in  the 
Pesticide  Analytical  Manual  (PAM), 
Vol.  II).  The  Agency  has  determined  that 
this  method  is  suitable  for  enforcement 
of  the  tolerances  associated  with  this 
petition. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 


expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  Internationa!  Residue  Limits 

There  are  no  Mexican,  Canadian  or 
Codex  Maximum  Residue  Limits  (MRLs) 
established  for  indoxacarb  on  collards. 
Therefore,  no  compatibility  problems 
exist  for  the  proposed  tolerance. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  the  insecticide 
indoxacarb  [(S)-methyl  7-chloro-2,5- 
dihydro-2-[l(methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl] 
aminolcarbonyllindeno[l,2- 
e][l,3,4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantimomer  [{R)-methyl  7- 
chloro-2,5-dihydro-2- 
[[(methoxycarbonyl)  [4- 
(trifluoromethoxy)phenyl] 
aiuinojcarbonyl)  indeno[l,2- 
el[l,3,4]oxadiazine-4a(3H)-carboxylate] 
in  or  on  collards  at  3.0  ppm. 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-015l"in  Uie  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  July  21,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except'in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 
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EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refiind  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3. Copies  for  the  Docket.  In  addition  to 
filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA  ,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2003-0151,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001 .  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  yjoiu  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avpid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  (he  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vni.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  time- 
limited  tolerance  imder  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  these 
types  of  actions  from  review  imder 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4,  1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U..S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Februar>'  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA,  such  as  the  tolerance  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 


to  ensiu-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulator}'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the   ■ 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
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rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  May  9,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follov^rs: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.564  is  amended  by 
alphabetically  adding  the  following 
commodity  to  the  table  in  paragraph  (b) 
to  read  as  follows: 

§  1 80.564    Indoxacarb;  tolerances  for 
residues. 

***** 

(b)    *     *     * 


Commodity 

Parts  per  million 

Expiration/revoca- 
tion date 

Collards 

3.0 

06/30/06 

*           •           •           •           • 

[FR  Doc.  03-12480  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7499-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  partial  deletion  of 
Cecil  Field  Naval  Air  Station  (Site) 
From  the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency,  Region  4,  announces  the  partial 
deletion  of  the  Cecil  Field  Naval  Air 
Station  Superfund  Site  (the  "Site")  (EPA 
ID#  FL  5170022474)  from  the  National 
Priorities  List  (NPL).  The  portion  to  be 
deleted  is  described  below.  The  NPL  is 
codified  as  appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  which  EPA  promulgated  piu-suant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended,  42  U.S.C.  9605. 
The  EPA  has  determined,  with  the 
concurrence  of  the  State  of  Florida 
through  its  Department  of 
Environmental  Protection,  that  the 
parcels  to  be  deleted  imder  this  action 
do  not  pose  a  significant  threat  to  public 
health  or  the  environment,  as  defined  by 
CERCLA,  and  therefore,  further 
remedial  measiues  pursuant  to  CERCLA 
are  not  appropriate  for  these  parcels. 

The  remaining  parcels  comprising  the 
Cecil  Field  Naval  Air  Station  Superfund 
Site  will  remain  on  the  NPL.  Response 
actions  are  either  imderway  at  these 
parcels  or  the  parcels  do  not  require  any 


further  response  action  other  than 
operation  and  maintenance  activities 
and  enforcement. 
EFFECTIVE  DATE:  June  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Vaughn- Wright,  Remedial 
Project  Manager,  Federal  Facilities 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
61  Forsyth  Street,  Atlanta,  Georgia 
30303,  404-562-8539.  fax  404-562- 
8518,  e-mail  vaughn- 
wrigh  t.  debbie@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
portions  of  Cecil  Field  to  be  deleted 
from  the  NPL  include  OU  4  (site  10),  OU 
5  (site  14),  OU  12  (sites  44,  42  and  the 
Old  Golf  Course)  and  an  additional 
16,527  acres  which  are  not  associated 
with  an  operable  unit  that  have  been 
evaluated  as  not  posing  a  risk  to  human 
health  and  the  environment  (BRAG 
environmental  condition  of  property  1 , 
2,  3  and  4). 

The  boundaries  of  the  base  are  within 
the  following  coordinates:  30.3012 
North  Latitude,  81.9306  West 
Longitude;  30.3012  North  Latitude, 
81.9244  West  Longitude;  30.3063  North 
Latitude,  81.8781  West  Longitude; 
30.2468  North  Latitude,  81.8445  West 
Longitude;  30.1784  North  Latitude, 
81.8676  West  Longitude;  30.1783  North 
Latitude,  81.8847  West  Longitude. 
Within  these  coordinates  are  several 
areas  which  are  not  part  of  this  partial 
deletion.  The  areas  not  included  are 
Building  635,  Building  605,  Potential 
Source  of  Contamination  (PSC)  51 
(Current  golf  Course),  Operable  Unit 
(OU)  1  (Sites  1— Old  Landfill  and  Site 
2— recent  landfill),  OU  2  (Site  5— Oil 
Disposal  Area  Northwest  and  Site  17 — 
Oil  and  Sludge  Disposal  Pit  Southwest), 
OU  3  (Site  7— Old  Firefighter  Training 
Area  and  Site  8 — Boresite  Range/ 
Hazardous  Waste  Storage/Firefighting 
Area),  OU  5  (Site  15— Blue  10  Ordnance 
Disposal  Area,  Site  49 — ^Recent  Skeet 


Range).  OU  6  (site  1 1— Golf  Course 
Pesticide  Disposal  Area),  OU  7,  (Site 
16— AIMD  Seepage  Pit/NDI  Holding 
Tank),  OU  8  (Site  3— Oil  and  Sludge 
Disposal  Pit),  OU  9  (Site  36 — Control 
Tower  TCE  Plume,  Site  37— Hangars  13 
and  14  DCE  Plume,  Site  57— Building 
824A/Day  Tank  1  Area,  and  Site  58— 
Building  312  Area),  OU  10  (Site  21— 
Golf  Course  Maintenance  Area  and  Site 
25 — Former  Transformer  Storage  Area), 
OU  11  (Site  45— Former  Steam 
Generating  Plant),  and  OU  12  (Site  32— 
Former  DRMO  Area).  A  Notice  of  Intent 
to  Delete  for  this  site  was  published  in 
the  Federal  Register  on  January  29, 
2003  (68  FR  4429).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  March  31,  2003.  EPA 
received  no  comments  diuing  this 
period. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Deletion  from  the  NPL  does  not 
necessarily  preclude  further  remedial 
action.  Federal  Facilities  are  not  subject 
of  the  Hazardous  Substances  Response 
Fund  (Fund)  financed  remedial  actions. 
However,  all  federal  facilities  have  a 
continuing  statutory  duty  to  conduct 
further  remediation,  if  required  even 
after  the  federal  property  is  transferred 
to  non-federal  owners. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  April  18,  2003. 
A.  Stanley  Melburg, 

Acting  Regional  Administrator,  Region  4. 

■  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  300,  Title  40  of  Chapter  1  of 
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the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  300— {AMENDED] 

■  1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

■  2.  Table  2  of  appendix  B  to  part  300  is 
amended  by  revising  the  entry  for  Cecil 

Table  2.— Federal  Facilities  Section 


Field  Naval  Air  Station  to  read  as 
follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


St 

Site  name 

City/County 

Notes  1^' 

flI 

Cecil  Field  Naval  Air  Station  

Jacksonville 

P 

P=Sltes  within  partial  deletion(s). 


II 


[FR  Doc.  03-12476  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  6560-SO-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

49  CFR  Parts  1510  and  1511 

[Docket  No.  TSA-2001-11120  and  TSA- 
2002-11334;  Amendment  Nos.  1510-2  and 
1511-1] 

RIN  1652-AA29 

Temporary  Suspension  of  the 
September  lltti  Security  Fee  and  the 
Aviation  Security  Infrastructure  Fee 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Transportation  Security 
Administration  (TSA)  is  issuing  this 
rule  to  temporarily  suspend  the 
September  11,  2001,  Passenger  Civil 
Aviation  Security  Service  Fee  and  the 
Aviation  Security  Infrastructure  Fee 
(ASIF)  during  the  period  beginning  June 
1,  2003,  and  ending  September  30,  2003, 
as  provided  in  Public  Law  108-11, 
enacted  on  April  16,  2003,  titled, 
"Emergency  Wartime  Supplemental 
Appropriations  Act,  2003" 
(Appropriations  Act). 

TSA  interprets  the  Appropriations 
Act  to  prohibit  TSA  from  requiring 
passengers  to  pay  the  September  11th 
Security  Fee  if  they  purchase  air 
transportation  during  the  suspension 
period,  regardless  of  whether  the  air 
transportation  actually  takes  place 
during  the  suspension  period. 
Accordingly,  TSA  will  not  impose  the 
September  11th  Security  Fee  on  air 
transportation  piu-chased  from  12  a.m.. 
Eastern  Daylight  Time,  on  Jtme  1,  2003, 
through  11:59  p.m..  Eastern  Daylight 
Time,  on  September  30,  2003. 


The  Appropriations  Act  also  prohibits 
TSA  from  imposing  the  ASIF  during  the 
suspension  period.  Therefore,  air 
carriers  and  foreign  eiir  carriers  engaged 
in  air  transportation  will  not  incur  any 
obligations  to  make  ASIF  payments  to 
TSA  for  the  months  of  June,  July, 
August,  and  September  of  2003,  which 
otherwise  would  have  been  required  to 
be  paid  to  TSA  by  the  last  day  of  July, 
August,  September,  and  October  of 
2003,  respectively. 

DATES:  This  rule  is  effective  from  June 
1,  2003,  through  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Fiertz,  Office  of  Revenue,  Office 
of  Finance  and  Administration, 
Transportation  Security  Administration 
Headquarters,  West  Building,  Floor  5, 
TSA-14,  400  Seventh  Street,  SW., 
Washington,  DC  20590;  e-mail:  TSA- 
Fees@dhs.gov,  telephone:  571-227- 
2323;  or  Susan  Truax,  Office  of  the- 
Chief  Counsel,  Transportation  Seciuity 
Admini^ation  Headquarters,  West 
Building,  Floor  8,  TSA-2,  400  Seventh 
Street,  SW.,  Washington,  DC  20590;  e- 
mail:  Susan.Truax@dhs.gov,  telephone: 
571-227-1996. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Document 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  web  page 
{http://dms.dot.gov/search); 

(2)  Accessing  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html;  or 

(3)  Visiting  the  TSA's  Law  and  Policy 
web  page  at  http://www.tsa.dot.gov/ 
public/index.jsp. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individuals  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Maike  siu-e  to  identify  the  docket 
niunber  of  this  rulemaking. 


Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  TSA  to  comply  with  small 
entity  requests  for  information  and 
advice  about  compliance  with  statutes 
and  regtilations  within  the  TSA's 
jimsdiction.  Any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  the  individuals  listed  in  FOR 
FURTHER  INFORMATION  CONTACT.  Persons 
can  obtain  further  information  regarding 
SBREFA  on  the  Small  Business 
Administration's  web  page  at  http:// 
www.  sba  .gov/advo/la  ws/Ia  wjib  .html. 

Good  Cause  for  Immediate  Adoption 

This  action  is  being  taken  without 
providing  the  opportunity  for  notice  and 
comment,  and  it  provides  for  au 
effective  date  less  than  30  days  after   ' 
publication  in  the  Federal  Register. 

SectiT)n  44940(d)(1)  of  title  49,  U.S.C. 
explicitly  exempts  the  imposition  of  the 
civil  aviation  security  fees  authorized  in 
section  44940  from  the  procedural 
rulemaking  notice  and  comment 
procedures  set  forth  in  5  U.S.C.  553  of 
the  Administrative  Procedure  Act 
(APA).  Apart  from  that  exemption,  the 
APA  allows  an  agency  to  forego  notice 
and  comment  rulemaking  when  "the 
agency  for  gopd  cause  finds  *  *   *  that 
notice  and  public  procedures  thereon 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest."  5  U.S.C. 
553(b).  TSA  finds  good  cause  under  5 
U.S.C.  553  that  notice  and  comment  are 
impracticable  and  contrary  to  the  public 
interest  before  issuing  this  rule. 
Immediate  action  is  necessary  to 
provide  sufficient  time  to  direct  and 
foreign  air  carriers  to  implement  any 
necessary  changes  in  their  business 
practices  before  the  beginning  of  the 
suspension  period. 

Fiulher,  as  the  Appropriations  Act 
mandates  the  effective  dates  for  the 
suspension  period  of  the  civil  aviation 
seciuity  fees,  the  Administrator  finds 
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that  good  cause  exists  under  5  U.S.C. 
553(d)  for  making  this  final  rulfe 
effective  less  than  30  days  after  the  date 
of  publication  in  the  Federal  Register. 

Backgroiuid 

Under  49  U.S.C.  44940  and  the 
Transportation  Security  Regulations  at 
49  CFR  parts  1510  and  1511, 
respectively,  air  carriers  and  foreign  air 
carriers  are  required  to  pay  to  TSA  fees 
known  as  the  September  11th  Security 
Fee  and  the  Aviation  Security 
Infrastructure  Fee  (ASIF). 

The  September  11th  Security  Fee  is  a 
fee  in  the  amount  of  $2.50  per 
enplanement  imposed  by  TSA  on 
passengers  of  domestic  and  foreign  air 
carriers  in  air  transportation,  foreign  air 
transportation,  and  intrastate  air 
transportation  originating  at  airports  in 
the  United  States.  This  fee  is  limited  to 
$2.50  per  enplanement  for  up  to  two 
enplanements  (or  up  to  $5)  per  one-way 
trip  or  four  enplanements  (or  up  to  $10) 
per  round  trip.  49  CFR  1510.5(a). 
Section  118  of  the  Aviation  and 
Transportation  Security  Act  (ATSA) 
(Pub.  L.  107-71;  11/19/2001)  authorized 
TSA  to  impose  the  September  11th 
Seciuity  Fee  to  help  pay  TSA's  costs  of 
providing  civil  aviation  security 
services.  Under  49  CFR  1510.9(a)  and 
(b),  direct  air  carriers  and  foreign  air 
carriers  must  collect  from  each 
passenger  a  September  11th  Security 
Fee  on  air  transportation  sold  on  or  after 
February  1.  2002. 

The  ASIF  is  a  fee  imposed  by  TSA  on 
air  carriers  and  foreign  air  carriers 
engaged  in  air  transportation,  foreign  air 
transportation,  and  intrastate  air  " 
transportation,  based  on  each  carrier's 
secxmty  costs  inciured  in  the  year  2000. 
Section  118  of  the  ATSA  authorized. 
TSA  to  impose  the  ASIF,  to  the  extent 
that  the  September  11th  Security  Fee 
was  insufficient  to  pay  TSA's  costs  of 
providing  civil  aviation  security 
services.  Under  49  CFR  1511.5  and 
1511.7(b),  each  air  carrier  and  foreign 
air  carrier  engaged  in  air  transportation 
must  pay  to  TSA  the  ASIF  incurred  for 
each  month  by  the  last  calendar  day  of 
the  following  month.  For  months  up  to 
and  including  September  of  2004,  the 
payment  is  8.333  percent  of  the  total 
amoimt  of  the  carrier's  costs  of 
screening  passengers  and  property 
transported  by  passenger  aircraft  in  the 
United  States  during  calendar  year 
2000. 

On  April  16,  2003,  the  President 
signed  into  law  the  Appropriations  Act, 
which  among  other  things,  prohibits  the 
Under  Secretary  for  Border  and 
Transportation  Security  (BTS)  of  the 
Department  of  Homeland  Security  from 
imposing  the  September  11th  Seciuity 


Fee  and  the  ASIF  diuing  the  period 
beginning  June  1,  2003,  and  ending 
September  30,  2003  (suspension 
period).  TSA,  which  is  an  agency  within 
the  Department  of  Homeland  Security 
and  operating  under  the  direction  of  the 
Under  Secretary  of  BTS,  is  the  agency 
charged  with  imposing  these  fees  by 
regulation.  Therefore,  TSA  is  publishing 
this  rule  to  temporarily  suspend  these 
fees  as  required  by  the  Appropriations 
Act.  Unless  otherwise  defined  in  this 
document,  any  terms  used  in  this 
document  have  the  meaning  set  forth  in 
49  CFR  parts  1510  and  1511. 

Discussion  of  the  Rule 

Diuing  the  suspension  period  from 
June  1,  2003,  through  September  30,. 
2003.  TSA  is  suspending  §§  1510.5  and 
1510.9(a)  through  (c),  as  well  as 
§§  1511.5(a)  through  (c)  and  1511.7(b), 
and  adding  new  §§  1510.23  and 
1511.15,  respectively. 

Suspension  of  the  September  11th 
Security  Fee 

The  Appropriations  Act  prohibits 
TSA  from  imposing  the  September  11th 
Security  Fee  during  the  suspension 
period.  TSA  interprets  this  provision  to 
mean  that  TSA  may  not  require 
passengers  to  pay  the  September  11th 
Security  Fee  if  they  purchase  air 
transportation  (tickets)  during  the 
suspension  period,  regardless  of 
whether  the  air  transportation  actually 
takes  place  diuing  the  suspension 
period.  Accordingly,  TSA  is  establishing 
the  following  requirements  governing 
direct  and  foreign  air  carrier  compliance 
with  49  CFR  part  1510  during  the 
suspension  period. 

Tickets  Purchased  During  the 
Suspension  Period.  Under  TSA's 
regulation  at  49  CFR  1510.9,  where  a 
passenger  purchases  a  ticket  from  a 
direct  or  foreign  air  carrier,  or  from  the 
carrier's  agent  such  as  a  travel  agent,  the 
carrier  must  collect  the  September  11th 
Security  Fee  from  the  passenger  at  that 
time.  Notwithstanding  49  CFR  1510.9(a) 
and  (b),  a  direct  air  carrier  or  foreign  air 
carrier  must  not  collect  the  September 
11th  Security  Fee  from  any  passenger 
for  air  transportation  sold  during  the 
suspension  period.  This  means  that 
when  a  passenger  purchases  a  ticket 
from  a  direct  or  foreign  afr  carrier  or  its 
agent  and  the  passenger  pays  in  full  for 
the  ticket  at  any  time  from  12  a.m.. 
Eastern  Daylight  Time,  on  Jime  1 ,  2003 
through  11:59  p.m..  Eastern  Daylight 
Time,  on  September  30,  2003,  the 
carrier  must  not  collect  the  September 
1 1th  Security  Fee  from  the  passenger. 
Since  49  CFR  1510.5(c)  imposes  the 
security  fee  on  passengers  obtaining 
tickets  by  redeeming  frequent  flyer 


awards,  the  carrier  must  not  collect  the 
fee  on  such  tickets  issued  during  the 
suspension  period.  In  addition, 
notwithstanding  49  CFR  1510.9(c),  the 
direct  or  foreign  air  carrier  will  not 
incur  any  obligation  to  pay  the  amount 
of  such  uncollected  fee  to  TSA. 

Under  49  CFR  1510.9(d),  direct  and 
foreign  air  carriers  may  not  collect  the 
September  11th  Security  Fee  unless 
required  by  part  1510.  Therefore,  if  a 
direct  or  foreign  air  carrier  collects  a 
September  11th  Seciuity  Fee  from  a 
passenger  who  purchases  a  ticket  during 
the  suspension  period,  the  carrier  must 
refund  the  fee  to  the  passenger. 

Direct  and  foreign  air  carriers  must 
continue  to  collect  the  September  11th 
Security  Fee  on  air  transportation 
purchased  by  passengers  through  11:59 
p.m..  Eastern  Daylight  Time,  on  May  31, 
2003,  even  if  the  flight  for  which  the 
transportation  is  purchased  is  to  be 
operated  during  the  suspension  period. 

Tickets  Reissued  During  the 
Suspension  Period.  If  a  passenger 
purchases  a  ticket  before  the  suspension 
period  begins  and  the  carrier  reissues  a 
replacement  ticket  during  the 
suspension  period  without  any  changes 
to  the  original  itinerary,  the  carrier 
continues  to  be  responsible  for 
collecting  the  amount  of  the  September 
11th  Security  Fee  that  applied  iipon  the 
initial  purchase  of  the  ticket.  If,  as  a 
result  of  the  reissuance,  however,  the 
ticket  is  repriced  during  the  suspension 
period,  TSA  considers  the  date  the 
ticket  was  reissued  to  be  the  date  the 
passenger  purchased  the  ticket. 
Therefore,  the  September  11th  Security 
Fee  will  not  apply  to  the  reissued  ticket. 
Repricing  a  ticket  means  a  transaction  in 
which  the  itinerary  of  a  paid  ticket  is 
revised  due  to  voluntary  changes  made 
by  the  passenger  and  the  ticket  is 
reissued  to  determine  the  new  price  of 
the  itinerary.  Section  1510.5(c)  of  49 
CFR  imposes  the  fee  on  tickets  obtained 
by  redeeming  frequent  flyer  awards. 
However,  upgrades  using  these  awards 
are  not  charged  an  additional  fee. 
Therefore,  redeeming  these  awards 
during  the  suspension  period  for  cabin 
upgrades  must  not  be  treated  as 
repricing  the  ticket  and  the  fee  must 
continue  to  be  charged.  Free  upgrades 
also  do  not  constitute  repricing  and 
therefore  do  not  result  in  refund  of  the 
fee. 

Example  1.  A  passenger  purchases  a 
round-trip  ticket  tjefore  the  suspension 
period  with  two  enplanements  per  one-way 
trip  (for  a  total  of  four  enplanements)  and, 
due  to  changes  made  by  the  passenger,  the 
carrier  reissues  the  ticket  during  the 
suspension  period  with  a  revised  itinerary  of 
one  enplanement  per  trip  (for  a  total  of  two 
enplanements),  which  results  in  repricing  of 
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the  itinerary.  The  carrier  must  refund  to  the 
passenger  the  amount  of  the  September  11th 
Security  Fee  previously  collected  when  the 
passenger  initially  purchased  the  ticket,  and 
the  carrier  must  not  collect  the  fee  for  the 
reissued  ticket. 

Example  2.  If  a  passenger  purchases  a 
ticket  before  the  suspension  period  and  the 
carrier  reissues  the  ticket  during  the 
suspension  period  because  the  passenger 
redeems  frequent  flier  awards  in  order  to 
obtain  an  upgrade,  the  carrier  must  not 
refund  the  September  11th  Security  Fee  it 
collected  when  the  passenger  initially 
purchased  the  Ucket.  Similarly,  if  the  carrier 
reissues  the  ticket  during  the  suspension 
period  because  the  carrier  provided  a  free 
upgrade,  the  carrier  must  not  refund  the 
September  11th  Security  Fee. 

Example  3.  If  a  passenger  purchases  a 
ticket  prior  to  the  suspension  period  and  the 
trasvel  is  already  underway  during  the 
suspension  period  and  there  is  a  repricing  of 
the  ticket,  the  carrier  must  not  collect  the 
September  11th  Security  Fee  for  the  changed 
or  unused  portion  of  the  itinerary.  Therefore, 
anj'  fee  collected  for  the  changed  or  unused 
portion  of  the  itinerary  must  be  refunded  to 
the  passenger. 

Prepaid  Air  Transportation.  In  the 
case  of  prepaid  air  transportation  (for 
example,  prepaid  ticket  advice),  if  the 
passenger  fully  prepays  air 
transportation  before  the  suspension 
petriod  and  the  carrier  issues  a  ticket 
against  the  prepaid  amount  during  the 
suspension  period,  the  carrier  must 
collect  the  September  11th  Security  Fee 
for  that  ticket,  because  TSA  considers 
the  air  transportation  to  have  been 
purchased  before  the  suspension  period. 
However,  if  a  passenger  fully  prepays 
air  transportation  during  the  suspension 
period  and  the  carrier  issues  a  ticket 
against  the  prepaid  amount  during  or 
after  the  suspension  period,  the  carrier 
must  not  collect  the  September  11th 
Security  Fee  for  that  ticket. 

Tickets  for  Passengers  on  Public 
Charter  Flights.  As  discussed  above, 
under  TSA's  regulation  at  49  CFR 
1510.9,  where  a  passenger  purchases  a 
ticket  from  a  direct  or  foreign  air  carrier, 
or  from  the  carrier's  agent  such  as  a 
travel  agent,  the  carrier  must  collect  the 
September  11th  Security  Fee  from  the 
passenger  at  the  time  of  ticket  purchase. 
On  January  25,  2002,  TSA  issued  a  letter 
clarifying  when  the  fee  is  considered  to 
be  collected  in  the  case  of  passengers 
who  purchase  tickets  on  public  charter 
flights.  I 


'  You  may  obtain  an  electronic  copy  of  the  letter 
by  ^ccessing  TSA's  electronic  docket  for  TSA  2001- 
11120.  Using  the  search  function  of  the  Department 
of  Transportation's  electronic  Docket  Management 
System  (DMS)  Web  page  {http://dms.dot.gov/ 
sedrr/i),  type  in  the  last  5  digits  of  the  docket 
number  shown  above.  Click  on  "search."  On  the 
next  page,  which  contains  the  docket  summary 
information  for  the  docket  you  selected,  click  on  the 
linkior  TSA  2001-11120-11. 


Unlike  in  the  case  of  scheduled 
passenger  flights,  passengers  on  public 
charter  flights  purchase  tibeir  tickets 
from  a  public  cheuler  operator. 
Regulations  of  the  Department  of 
Transportation  require  the  charter 
operator  to  place  all  funds  collected 
from  passengers  in  an  escrow  account 
and  to  forward  payment  to  the  direct  or 
foreign  air  carrier  operating  the  flight  at 
a  later  date.^  In  its  January  25th  letter, 
TSA  made  clear  that  tickets  purchased 
by  public  charter  passengers  are  not 
considered  to  be  sold  for  purposes  of 
TSA's  regulations  governing  the 
September  11th  Seciuity  Fee,  until  the 
earlier  of:  (1)  The  time  the  direct  or 
foreign  air  carrier  receives  funds  from 
the  public  charter  escrow  account;  or  (2) 
the  date  the  direct  or  foreign  air  carrier 
operates  the  flight.  The  purpose  of  this 
interpretation  by  TSA  was  to  more 
closely  align  a  direct  or  foreign  air 
carrier's  obligation  to  pay  the  fee  to  TSA 
with  its  actual  receipt  of  the  fee  from  the 
public  charter  operator.  TSA  will 
maintain  the  existing  payment  structure 
for  the  charter  operators  to  remit  the 
September  11th  Security  Fees  to  direct 
and  foreign  air  carriers  while  also 
maintaining  the  requirements  for  direct 
and  foreign  air  carriers  to  remit  the  fees 
to  TSA  during  and  after  the  suspension 
period. 

As  a  result,  however,  the  definition  of 
when  air  transportation  is  sold  on  a 
public  charter  flight  for  purposes  of  49 
CFR  part  1510  does  not  coincide  with 
the  time  the  passenger  actually 
purchases  a  ticket  for  that  flight.  As 
discussed  above,  the  Appropriations  Act 
suspends  the  imposition  of  fees  on  air 
transportation  that  a  passenger  actually 
purchases  during  the  suspension  period- 
Accordingly,  TSA  is  providing  the 
following  guidance  to  direct  and  foreign 
air  carriers  related  to  air  transportation 
on  public  charter  flights.  During  the 
suspension  of  the  September  11th 
Seciuity  Fee,  TSA  will  (1)  continue  to 
allow  direct  air  carriers  to  remit  the 
already  collected  fees  to  TSA  according 
to  the  structure  identified  in  the  January 
25,  2002,  letter;  however  (2)  Charter 
operators  may  not  collect  September 
11th  Security  Fees  from  passengers 
paying  in  full  during  the  suspension 
period. 

Additional  Guidance  for  Suspension 
of  Fees  for  Public  Charter  Passengers. 
For  passengers  on  public  charter  flights, 
when  the  passenger  purchases  a  ticket 
from  the  charter  operator,  which  means 
paying  the  charter  operator  in  full  for 
the  ticket  at  any  time  from  12  a.m.. 
Eastern  Daylight  Time,  on  June  1,  2003 
through  11:59  p.m..  Eastern  Daylight 


^See  14  CFR  212.8. 


Time,  on  September  30,  2003,  the  public 
charter  operator  must  not  collect  the 
September  1 1th  Security  Fee  from  the 
passenger.  In  addition,  since  the  fee  will 
not  be  imposed  on  passengers,  the  direct 
or  foreign  air  carrier  operating  the  flight 
must  not  collect  the  September  11th 
Security  Fee  from  the  charter  operator 
for  any  passengers  who  purchased 
tickets  from  the  public  charter  operator 
during  the  suspension  period. 
Notwithstanding  49  CFH  1510.9(c),  the 
direct  or  foreign  air  carrier  will  not 
inciu  any  obligation  to  pay  the  amount 
of  such  fee  (not  collected  from 
passengers)  to  TSA. 

Continuing  Payment  of  Fees  to  TSA. 
Under  49  CFR  1510.13(a),  direct  and 
foreign  air  carriers  must  pay  all 
September  11th  Security  Fees  imposed 
each  calendar  month  to  TSA  by  the  last 
calendar  day  of  the  month  following  the 
imposition  of  the  fee.  Therefore,  direct 
and  foreign  air  carriers  must  pay  to  TSA 
any  September  1 1th  Security  Fees 
imposed  on  tickets  purchased  dtuing 
the  month  of  May,  2003,  no  later  than 
June  30,  2003.  In  addition,  any  other 
security  fees  imposed  prior  to  the 
suspension  period,  but  not  remitted  by. 
air  carriers  to  TSA,  are  still  due  to  TSA 
during  and  after  the  suspension  period. 

In  me  case  of  tickets  purchased  on 
public  charter  flights,  direct  and  foreign 
air  carriers  must  continue  to  forward  to 
TSA,  in  accordance  with  49  CFR  1510, 
any  September  11th  Security  Fees  paid 
by  passengers  who  purchased  tickets 
prior  to  the  beginning  of  the  suspension 
period.  These  payments  continue  to  be 
due  to  TSA  by  the  last  calendar  day  of 
June,  July,  August,  and  September  of 
2003. 

For  example,  if  a  passenger  purchases 
a  ticket  from  a  public  charter  operator 
on  May  15.  2003,  for  a  flight  that  will 
take  place  on  June  15,  2003,  the  public 
charter  operator  will  collect  the 
September  11th  Security  Fee  from  the 
passenger  and  place  it  in  an  escrow 
account.  As  explained  in  TSA's  letter  of 
January  25,  2002,  in  order  to  more 
closely  cdign  a  direct  or  foreign  air 
carrier's  obligation  to  pay  the  fee  to  TSA 
with  the  carrier's  actual  receipt  of  the 
fee  from  the  public  charter  operator,  the 
ticket  is  considered  to  be  sold  at  the 
time  the  charter  operator  provides  the 
escrow  funds  to  the  direct  or  foreign  air 
carrier  operating  the  flight  or  the  date 
the  flight  occurs,  whichever  comes  first. 
If  the  public  charter  operator,  in  the 
example,  provides  the  escrow  funds  to 
the  carrier  on  June  14,  2003,  the  carrier 
must  pay  the  fee  to  TSA  by  July  31, 
2003.  If  a  direct  or  foreign  air  carrier 
does  not  collect  the  appropriate  fee  from 
a  passenger,  the  air  carrier  is  still 
responsible  for  paying  the  fee  to  TSA. 
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A  carrier  may  offset  fees  refunded  to 
passengers  during  the  suspension 
period  against  future  amounts  of 
September  11th  Security  Fees  due  to 
TSA  in  June  2003  and  following  months 
under  49  CFR  part  1510. 

Resumption  of  Imposition  of  the 
September  11th  Security  Fee.  TSA  will 
resume  imposition  of  the  September 
11th  Security  Fee  beginning  at  12  a.m. 
on  October  1.  2003,  without  any  further 
notice.  Therefore,  direct  and  foreign  air 
carriers  must  resume  collecting  and 
paying  to  TSA  the  September  11th 
Security  Fee  on  tickets  purchased  by 
passengers  begiiming  on  12  a.m., 
Eastern  Daylight  Time,  on  October  1, 
2003,  in  accordance  with  the 
requirements  of  49  CFR  part  1510.  If  an 
air  carrier  does  not  collect  the 
appropriate  fee  from  a  passenger,  that 
should  have  been  collected  before  the 
suspension  period,  the  air  carrier  is  still 
responsible  for  paying  the  fee  to  TSA. 

In  the  case  of  public  charter  flights, 
because  public  charter  operators  will 
not  collect  September  11th  Security 
Fees  from  passengers  who  purchase 
tickets  during  the  suspension  period, 
there  will  be  instances  where  the  escrow 
payments  that  direct  or  foreign  air 
carriers  receive  from  public  charter- 
operators  after  September  30.  2003,  will 
not  include  September  11th  Security 
Fees  for  some  or  all  of  the  tickets  sold 
for  a  flight.  If  the  public  charter  operator 
did  not  collect  the  fee  due  to  the 
suspension,  the  direct  or  foreign  air 
carrier  will  not  inciu-  any  obligation  to 
pav  those  fees  to  TSA,  notwithstanding 
49  CFR  part  1510. 

Reporting  Requirements  Continue 
During  the  Suspension  Period.  In 
accordance  with  49  CFR  1510.17,  each 
direct  and  foreign  air  carrier  must 
continue  to  provide  TSA  with  quarterly 
reports  that  provide  an  accounting  of 
fees  imposed,  collected,  refunded,  and 
remitted  to  TSA.  If  a  carrier  collects  no 
fees  during  the  suspension  period,  the 
carrier  must  submit  the  required  report 
showing  zeros  in  the  appropriate  flelds 
in  the  report.  The  Bureau  of 
Transportation  Statistics  collects  such 
data  for  TSA.  The  Bureau  website 
address  for  reporting  the  data  is  http:/ 
/www.bts.gov/oai/tsa/.  For  further 
information  on  these  reporting 
requirements,  air  carriers  may  also 
contact  Ms.  Nancy  Sharpe,  Data 
Administrator,  Bureau  of  Transportation 
Statistics,  Office  of  Airline  Information, 
K-14,  400  7th  Street,  SW.,  Room  4125, 
Washington,  DC  20590,  phone:  202- 
366-2261,  fax:  202-366-3383. 

Travel  Involving  More  than  One 
Carrier.  For  purposes  of  49  CFR  part 
1510,  a  direct  air  carrier  or  foreign  air 
carrier  that  provides  or  offers  to  provide 


air  transportation  is  considered  to  be  the 
selling  carrier.  If  a  passenger's  air 
transportation  includes  travel  on  two  or 
more  carriers,  or  if  the  passenger's  air 
transportation  is  otherwise  on  an 
aircraft  not  operated  by  the  selling 
carrier,  the  selling  carrier  is  responsible 
for  paying  the  September  11th  Security 
Fee  applicable  to  the  air  transportation. 

Suspension  of  the  ASIF 

The  Appropriations  Act  prohibits 
TSA  from  imposing  the  ASIF  during  the 
suspension  period,  June  1,  2003,  to 
September  30,  2003.  Therefore, 
notwithstanding  49  CFR  1511.5  (a) 
through  (c)  and  1511.7{b},  air  carriers 
and  foreign  air  carriers  engaged  in  air 
transportation  will  not  incur  any 
obligations  to  make  payments  to  TSA 
for  the  months  of  the  suspension  period 
that  otherwise  would  be  required  imder 
49  CFR  1511. 7(b}  to  be  paid  in  July, 
August,  September,  and  October  of 
2003.  Payment  due  under  49  CFR 
1511.7(b)  for  May  of  2003  remains  due 
by  June  30,  2003.  Any  other  ASIF 
incurred  prior  to  the  suspension  period, 
but  not  remitted  to  TSA,  continues  to  be 
due  to  TSA  during  and  after  the 
suspension  period. 

TSA  will  resume  imposition  of  the 
ASIF  beginning  October  1,  2003, 
without  any  further  notice.  Therefore, 
direct  and  foreign  air  carriers  must 
resume  making  payments  to  TSA  under 
49  CFR  part  1511.  beginning  with  the 
payment  due  under  49  CFR  1511.7(b)  no 
later  than  November  30,  2003. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  Uiat  the 
TSA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  rule. 

Regulatory  Impact  Analyses 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866,  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993),  directs  each  Federal 
agency  to  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612)  requires  agencies  to 
analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effect  of  regulatory  changes  on 
international  trade.  Fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 


(2  U.S.C.  1531-1538)  requires  agencies 
to  prepare  a  written  assessment  of  the 
costs,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation.) 

Executive  Order  12866  Assessment 

In  conducting  these  analyses,  TSA  has 
determined  that  the  economic  impact  of 
this  rule  does  not  meet  the  standards  for 
a  "significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3),  of  that  Order.  However, 
TSA  has  determined  that  because  of  the 
public  interest  in  the  subject  of  security 
fees,  this  rule  is  considered  significant 
and,  therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 
Although  a  regulatory  anedysis  or 
evaluation  does  not  accompany  this 
rule,  TSA  recognizes  the  rule  will 
impose  no  or  de  minimus  costs  on  the 
aviation  industry  and  the  public  other 
than  those  weighed  by  Congress  in 
passing  the  Appropriations  Act.  Air 
carriers  will  benefit  through  not  having 
to  collect  the  security  fees  and  the 
public  will  benefit  by  not  having  to  pay 
the  security  fees.  The  September  11th 
Security  Fee  that  passengers  will  not 
have  to  pay  and  air  carriers  will  not 
have  to  collect  and  remit  to  TSA  is 
estimated  to  be  $600  million.  The 
Aviation  Security  Infrastructure  Fee  that 
air  carriers  will  not  incur,  and  therefore 
will  not  remit  to  TSA,  is  estimated  to  be 
$100  million.  This  mandatory  security 
fee  suspension  totaling  $700  million  is 
imposed  by  the  Appropriations  Act  and 
is  not  a  direct  impact  of  this  rulemaking. 
This  rule  addresses  implementation  of 
the  suspension  of  the  fee  as  it  relates  to 
the  initial  fee  imposition  requirements 
provided  in  49  CFR  part  1510. 

Regulatory  Flexibility  Act  Assessment 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  that  agencies  perform  a 
review  to  determine  whether  a  proposed 
or  final  rule  will  have  a  significant 
economic  impact.pn  a  substantial 
number  of  small  entities.  If  the 
determination  is  that  it  will,  the  agency 
must  prepare  a  regulatory  flexibility 
analysis  as  described  in  the  RFA.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  not-for-profit 
organizations,  and  small  governmental 
jurisdictions.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  When  no  notice  of  proposed 
rulemaking  has  first  been  published,  no 


such  assessment  is  required  for  a  final 
rule. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  uimecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  TSA  has 
assessed  the  potential  effect  of  this 
rulemaking  and  has  determined  that  it 
will  not  have  a  significant  impact  on 
foreign  commerce  and,  therefore,  has  no 
effect  on  any  trade-sensitive  activity. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  is  intended,  among  other  things, 
to  curb  the  practice  of  imposing 
unfunded  Federal  mandates  on  State, 
local,  and  tribal  governments.  Title  II  of 
the  Act  requires  each  Federal  agency  to 
prepare  a  vkTitten  statement  assessing 
the  effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  a  $100  million  or  more 
expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
cmd  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
acdon." 

This  rulemaking  does  not  contain 
such  a  mandate.  The  requirements  of 
Title  n  of  the  Act,  therefore,  do  not 
apply  and  TSA  has  not  prepared  a 
statement  under  the  Act. 

Executive  Order  13132,  Federalism 

The  TSA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Environmental  Analysis 

The  TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321^347)  and  has  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  human  environment. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 


Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362).  We  have  determined 
that  this  rulemaking  is  not  a  major 
regulatory  action  under  the  provisions 
of  die  EPCA. 

List  of  Subjects  in  49  CFR  Farts  1510 
and  1511 

Accounting,  Auditing,  Air  carriers. 
Air  transportation.  Enforcement,  Federal 
oversight.  Foreign  air  carriers,  Reporting 
and  recordkeejping  requirements, 
Seciuity  measures. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Transportation  Security  Administration 
amends  Chapter  XII  of  Title  49,  Code  of 
Federal  Regulations,  as  follows: 

SUBCHAPTER  A— ADMINISTRATIVE 
AND  PROCEDURAL  RULES 

PART  1510-PASSENGER  CIVIL 
AVIATION  SECURITY  SERVICE  FEES 

■  1.  The  authority  citation  for  part  1510 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  44940. 

■  2.  From  Jime  1 ,  2003,  through 
September  30,  2003,  suspend  §§  1510.5 
and  1510.9(a)  through  (c),  and  add  a  new 
§  1510.23  to  read  as  follows: 

§  1 51 0.23    Temporary  suspension  of  the 
September  11th  Security  Fee. 

(a)  Suspension  of  the  September  1 1th 
Security  Fee.  (1)  Notwithstanding  49 
CFR  1510.9(a)  and  (b).  a  direct  air 
carrier  or  foreign  air  carrier  must  not 
collect  the  September  11th  Security  Fee 
from  any  passenger  for  air 
transportation  sold  during  the 
suspension  period.  For  piuposes  of  this 
section,  the  suspension  period  is  12:00 
a.m..  Eastern  Daylight  Time,  on  June  1. 
2003,  through  11:59  p.m.,  Eastern 
Daylight  Time,  on  September  30,  2003. 
When  a  passenger  purchases  a  ticket 
from  a  direct  or  foreign  air  carrier  or  its 
agent  and  the  passenger  pays  in  full, 
including  through  redemption  of 
frequent  flier  awards,  for  the  ticket 
diu'ing  the  suspension  period,  the 
carrier  must  not  collect  the  September 
11th  Security  Fee  from  the  passenger.  In 
addition,  notwithstanding  49  CFR 
1510.9(c),  the  direct  or  foreign  air  carrier 
will  not  incur  any  obligation  to  pay  the 
amount  of  such  imcollected  fee  to  TSA. 

(2)  If  a  direct  or  foreign  air  carrier 
collects  a  September  11th  Security  Fee 
from  a  passenger  who  purchases  a  ticket 
during  the  suspension  period,  the 
carrier  must  refund  the  fee  to  the 
passenger. 

(3)  Direct  and  foreign  air  carriers  must 
continue  to  collect  the  September  11th 


Seciuity  Fee  on  air  transportation 
purchased  by  passengers  through  1 1 :59 
p.m..  Eastern  Daylight  Time,  on  May  31, 
2003,  even  if  the  flight  for  which  the 
transportation  is  piuchased  is  to  be 
operated  diuing  the  suspension  period. 

(b)  Tickets  reissued  during  the 
suspension  period.  (1)  ff  a  passenger 
purchases  a  ticket  before  the  suspension 
period  begins  and  the  carrier  reissues  a 
replacement  ticket  during  the 
suspension  period  without  any  changes 
to  the  original  itinerary,  the  carrier 
continues  to  be  responsible  for 
collecting  the  amoimt  of  the  September 
11th  Seciuity  Fee  that  applied  upon  the 
initial  purchase  of  the  ticket.  If,  as  a 
result  of  the  reissuance,  however,  the 
ticket  is  repriced  during  the  suspension 
period,  the  September  11th  Security  Fee 
will  not  apply  to  the  reissued  ticket. 
Repricing  a  ticket  means  a  transaction  in 
which  the  itinerary  of  a  paid  ticket  is 
revised  due  to  voluntary  changes  made 
by  the  passenger  and  the  ticket  is 
reissued  to  determine  the  new  price  of 
the  itinerary.  Redemption  of  frequent 
flyer  awards  during  the  suspension 
period  for  cabin  upgrades  does  not 
constitute  repricing  of  the  ticket  and 
therefore  the  fee  must  continue  to  be 
charged.  Free  upgrades  do  not  constitute 
repricing  and  therefore  do  not  result  in 
refund  of  the  fee. 

(i)  Example  1.  A  passenger  purchases  a 
round-Uip  ticket  before  ♦he  suspension 
period  with  two  enplanements  per  one-way 
trip  (for  a  total  of  four  enplanements)  and. 
due  to  changes  made  by  the  passenger,  the 
carrier  reissues  the  ticket  during  the 
suspension  period  with  a  revised  itinerary  of 
one  enplanement  per  trip  (for  a  total  of  two 
enplanements),  which  results  in  repricing  of 
the  itinerary.  The  carrier  must  refund  to  the 
passenger  the  amount  of  the  September  11th 
Security  Fee  previously  collected  when  the 
passenger  initially  purchased  the  ticket,  and 
the  carrier  must  not  collect  the  fee  for  the 
reissued  ticket. 

(ii)  Example  2.  If  a  passenger  purchases  a 
ticket  before  the  suspension  period  and  the 
carrier  reissues  the  ticket  during  the 
suspension  period  because  the  passenger 
redeems  frequent  flier  awards  in  order  to 
obtain  an  upgrade,  the  carrier  must  not 
refund  the  September  11th  Security  Fee  it 
collected  when  the  passenger  initially 
purchased  the  ticket.  Similarly,  if  the  carrier 
reissues  the  ticket  during  the  suspension 
period  because  the  carrier  provided  a  free 
upgrade,  the  carrier  must  not  refund  the 
September  11th  Security  Fee. 

(iii)  Example  3.  If  a  passenger  purchases  a 
ticket  prior  to  the  suspension  period  and  the 
travel  is  already  underway  during  the 
suspension  period  and  there  is  a  repricing  of 
the  ticket,  the  carrier  must  not  collect  the 
September  11th  Security  Fee  for  the  changed 
or  unused  portion  of  the  itinerary.  Therefore, 
any  fee  collected  for  the  changed  or  unused 
portion  of  the  itinerary'  must  be  refunded  to 
the  passenger. 
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(2)  Prepaid  air  transportation.  In  the 
case  of  prepaid  air  transportation  (for 
example,  prepaid  ticket  advice),  if  the 
passenger  prepays  air  transportation 
before  the  suspension  period  and  the 
carrier  issues  a  ticket  against  the 
prepaid  amount  during  the  suspension 
period,  the  carrier  must  collect  the 
September  11th  Security  Fee  for  that 
ticket.  However,  if  a  passenger  prepays 
air  transportation  during  the  suspension 
period  and  the  carrier  issues  a  ticket 
against  the  prepaid  amount  diu-ing  or 
after  the  suspension  period,  the  carrier 
must  not  collect  the  September  11th 
Security  Fee  for  that  ticket. 

(c)  Tickets  for  passengers  on  public 
charter  flights.  (1)  A  direct  or  foreign  air 
carrier  operating  a  public  charter  flight 
must  not  collect  the  September  11th 
Security  Fee  from  the  charter  operator 
for  any  passengers  who  purchased  air 
transportation  (tickets)  from  the  public 
charter  operator  and  paid  in  full  during 
the  suspension  period.  Notwithstanding 
49  CFR  1510.9(c),  the  dfrect  or  foreign 
air  carrier  will  not  incur  any  obligation 
to  pay  the  amount  of  such  fee  (not 
collected  from  passengers)  to  TSA. 

(d)  Continuing  payment  of  fees  to 
TSA.  (1)  Direct  and  foreign  air  carriers 
must  pay  to  TSA  any  September  11th 
Security  Fees  imposed  on  tickets 
purchased  during  the  month  of  May, 
2003,  no  later  than  June  30,  2003.  In 
addition,  any  other  security  fees 
imposed  prior  to  the  suspension  period, 
but  not  remitted  by  air  carriers  to  TSA, 
remain  due  to  TSA  during  and  after  the 
suspension  period. 

(2)  In  the  case  of  tickets  purchased  on 
public  charter  flights-,  direct  and  foreign 
air  carriers  must  continue  to  forward  to 
TSA,  in  accordance  with  49  CFR  1510, 
any  September  11th  Security  Fees  paid 
by  passengers  who  purchased  tickets 
prior  to  the  beginning  of  the  suspension 
period.  These  payments  continue  to  be 
due  to  TSA  by  the  last  calendar  day  of 
June,  July,  August,  and  September  of 
2003. 

(i)  Example.  If  a  passenger  purchases  a 
ticket. from  a  public  charter  operator  on  May 
15,  2003,  for  a  flight  that  will  take  place  on 
June  15,  2003,  the  public  charter  operator 
will  collect  the  September  11th  Security  Fee 
from  the  passenger  and  place  it  in  an  escrow 
account.  If  the  public  charter  operator 
provides  the  escrow  funds  to  the  carrier  on 
June  14,  2003,  the  carrier  must  pay  the  fee 
to  TSA  by  July  31.  2003. 

(ii)  [Reserved] 

(3)  A  carrier  may  offset  fees  refunded 
to  passengers  during  the  suspension 


period  against  future  amounts  of 
September  11th  Security  Fees  due  to 
TSA  in  Jime  2003  and  following  months 
under  49  CFR  part  1510. 

(4)  If  a  carrier  does  not  collect  the 
appropriate  fee  from  a  passenger  that 
should  have  been  collected  before  the 
suspension  period,  the  air  carrier 
remains  responsible  for  paying  the  fee  to 
TSA. 

(e)  Resumption  of  imposition  of  the 
September  11th  Security  Fee.  (1)  TSA 
will  resume  imposition  of  the 
September  11th  Security  Fee  beginning 
at  12  a.m.  on  October  1,  2003,  without 
any  further  notice.  Therefore,  direct  and 
foreign  air  carriers  must  resimie 
collecting  and  paying  to  TSA  the    • 
September  11th  Security  Fee  on  tickets 
purchased  by  passengers  beginning  on 
12  a.m..  Eastern  Daylight  Time,  on 
October  1,  2003,  in  accordance  with  the 
requirements  of  49  CFR  part  1510. 
These  fees  imposed  in  October  2003  are 
due  to  TSA  no  later  than  November  30, 
2003. 

(2)  In  the  case  of  public  charter 
flights,  because  public  charter  operators 
will  not  collect  September  11th  Security 
Fees  from  passengers  who  purchase 
tickets  during  the  suspension  period, 
there  will  be  instemces  where  the  escrow 
payments  that  direct  or  foreign  air 
carriers  receive  from  public  charter 
operators  after  September  30,  2003,  will 
not  include  September  11th  Security 
Fees  for  some  or  all  of  the  tickets  sold 
for  a  flight.  If  the  public  charter  operator 
did  not  collect  the  fee  for  this  reason, 
the  direct  or  foreign  air  carrier  will  not 
incur  any  obligation  to  pay  those  fees  to 
TSA,  notwithstanding  49  CFR  part  1510. 

(f)  Reporting  requirements  continue 
during  the  suspension  period.  In 
accordance  with  49  CFR  1510.17,  each 
direct  and  foreign  air  carrier  must 
provide  TSA  with  quarterly  reports  that 
provide  an  accounting  of  fees  imposed, 
collected,  refunded,  and  remitted  to 
TSA.  If  a  Ccurier  collects  no  fees  during 
the  suspension  period,  the  carrier  must 
submit  the  required  report  showing 
zeros  in  the  appropriate  fields  in  the 
report.  The  Bureau  of  Transportation 
Statistics  collects  such  data  for  TSA. 
The  Bureau  website  address  for 
reporting  the  data  is  http://www.bts.gov/ 
oai/tsa/.  For  further  information  on 
these  reporting  requirements,  air 
carriers  may  also  contact  Ms.  Nancy 
Sharpe,  Data  Administrator,  Bureau  of 
Transportation  Statistics,  Office  of 
Airline  Information,  K-14,  400  Seventh 
Street,  SW.,  Room  4125,  Washington,     . 


DC  20590,  phone:  202-366-2261,  fax: 
202-366-3383. 

(g)  Travel  involving  more  than  one 
carrier.  For  purposes  of  49  CFR  part 
1510,  a  direct  air  carrier  or  foreign  air 
carrier  that  provides  or  offers  to  provide 
air  transportation  is  considered  to  be  the 
selling  carrier.  If  a  passenger's  air 
transportation  includes  travel  on  two  or 
more  carriers,  or  if  the  passenger's  air 
transportation  is  otherwise  on  an 
aircraft  not  operated  by  the  selling 
carrier,  the  selling  carrier  is  responsible 
for  paying  the  September  11th  Security 
Fee  applicable  to  the  air  transportation. 

PART  1511— AVIATION  SECURITY 
INFRASTRUCTURE  FEE 

■  3.  The  authority  citation  for  part  1511 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  44901  and  44940. 

■  4.  From  June  1,  2003,  through 
September  30,  2003,  suspend 

§§  1511.5(a)  through  (c)  and  1511.7(b), 
and  add  a  new  §  1511.15  to  read  as 
follows: 

§  1511 .15    Temporary  Suspension  of  the 
ASIF. 

(a)  NotAvithstanding  49  CFR  1511.5  (a) 
through  (c)  and  1511.7(b),  an  air  carrier 
or  foreign  air  carrier  engaged  in  air 
transportation  will  not  incur  any 
obligation  to  make  payments  to  TSA  for 
the  months  of  the  suspension  period 
that  otherwise  would  be  required  under 
49  CFR  1511.7(b)  to  be  paid  in  July, 
August,  September,  and  October  of 
2003.  Payment  due  under  49  CFR 
1511.7(b)  for  May  of  2003  remains  due 
by  June  30,  2003.  Any  other  ASIF 
incurred  by  an  air  carrier  or  foreign  air 
carrier  prior  to  the  suspension  period, 
but  not  remitted  to  TSA,  continues  to  be 
due  to  TSA  during  and  after  the 
suspension  period. 

(b)  TSA  will  resimie  imposition  of  the 
ASIF  beginning  October  1,  2003, 
without  any  further  notice.  Therefore, 
each  air  carrier  and  foreign  air  carriers 
must  resume  making  payments  to  TSA 
under  49  CFR  part  1511,  beginning  with 
the  payment  due  under  49  CFR 
1511.7(b)  no  later  than  November  30, 
2003. 

Issued  in  Arlington.  VA,  on  May  15,  2003. 
James  M.  Loy, 
Administrator. 

[FR  Doc.  03-12775  Filed  5-19-03;  10:52  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  11  and  16 
[Doclcet  No.  03-09] 
RIN1557-AC12 

Reporting  and  Disclosure 
Requirements  for  National  Banks  With 
Securities  Registered  Under  the 
Securities  Exchange  Act  of  1934; 
Securities  Offering  Disclosure  Rules 

agency:  Office  of  the  Comptroller  of  the 

Currency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMIMARY:  The  Office  of  the  Comptroller 
of  the.Currency  (OCC)  is  proposing  to 
reviseits  regulations  to  reflect 
amendments  to  the  Securities  Exchange 
Act  of  1934  (Exclttnge  Act)  made  by  the 
Sarbanes-Oxley  Act  of  2002  (Sarbanes- 
Oxley  Act).  These  amendments  to  the 
Exchange  Act  give  the  OCC  the 
authority  to  administer  and  enforce  a 
ntunber  of  the  Sarbanes-Oxley  Act's 
new  reporting,  disclosure,  and  corporate 
governance  requirements  with  respect  to 
national  banks  that  have  a  class  of 
securities  registered  imder  the  Exchange 
Act.  We  are  also  proposing  to  make 
conforming  revisions  to  our  rules  which 
prescribe  seciarities  offering  disclosure 
rules  for  national  banks  that  issue 
securities  that  are  not  subject  to  the 
registration  requirements  of  Securities 
Act  of  1933. 

DATES:  Comments  must  be  received  by 
Jime  20,  2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Commimications 
Division,  Office  of  the  Comptroller  of 
the  Ciurency,  250  E  Street,  SW., 
Attention:  Docket  No.  03-09,  Public 
Infiormation  Room,  Mailstop  1-5, 
Washington,  DC  20219.  Due  to 
disruptions  in  paper  mail  delivery  in 
the  Washington,  DC  area,  commenters 
are  encouraged  to  submit  comments  by 
fax  or  electronic  mail  when  possible. 
Comments  may  be  sent  by  fax  to  (202) 


874-4448  or  by  electronic  mail  to 
regs.  commen  ts@occ.  treas.gov. 
Comments  may  be  inspected  and 
photocopied  at  the  OCC's  Public 
Reference  Room,  250  E  Street,  SW., 
Washington,  DC.  You  may  make  an 
appointment  to  inspect  comments  by 
calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Nash,  Counsel,  202-874- 
5090;  or  Martha  Clarke,  Acting  Assistant 
Director,  Legislative  &  Regulatory 
Activities  Division,  202-874-5090. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  12(i)  of  the  Exchange  Act 
vests  the  OCC  with  the  powers, 
functions,  and  duties  oUierwise  vested 
with  the  Securities  and  Exchange 
Commission  (SEC)  to  administer  and 
enforce  certain  provisions  of  the 
Exchange  Act  as  they  apply  to  national 
banks  that  have  a  class  of  securities 
registered  under  the  Exchange  Act 
(registered  national  banks). ' 

On  July  30,  2002,  President  Bush 
signed  into  law  the  Sarbanes-Oxley 
Act. 2  Prior  to  the  enactment  of  the 
Sarbanes-Oxley  Act,  section  12(i)  gave 
the  OCC  the  authority  to  administer  and 
enforce  sections  12,  13,  14(a),  14(c), 
14(d),  14(f),  and  16  of  the  Exchange-Act. 
The  Sarbanes-Oxley  Act  amends  some 
of  those  sections  of  the  Exchange  Act  to 
impose  additional  requirements  and,  as 
a  result,  the  OCC  will  administer  and 
enforce  these  new  requirements  as  they 
apply  to  registered  national  banks.  In 
addition,  the  Sarbanes-Oxley  Act 
amends  section  12(i)  to  add  new 
sections  of  the  securities  laws  to  the  list 
of  provisions  that  are  enforced  and 
administered  by  the  OCC. 

Titles  III  and  IV  of  the  Sarbanes-Oxley 
Act  include  a  number  of  provisions  that 
are  designed  to  improve  the  corporate 
governance  and  financial  disclosures  of 
issuers  that  have  a  class  of  securities 
registered  under  sections  12(b)  or  12(g) 


'  Under  section  12(i),  the  CXX  and  the  other 
Federal  banking  agencies  have  the  power  to  issue 
rules  that  are  necessary  to  carry  out  their  functions 
under  the  Exchange  Act.  These  rules  are  required 
to  be  substantially  similar  to  the  SEC"s  rules  unless 
a  Federal  banking  agency  determines  that 
substantially  similar  regulations  with  respect  to  the 
insured  depository  institutions  that  it  supervises  are 
not  necessary  or  appropriate  in  the  public  interest 
or  for  the  protection  of  investors  and  the  agency 
publishes  its  findings  in  the  Federal  Register 
vvithin  60  days  after  the  SEC  issues  regulations. 

2  Public  Law  107-204,  116  Stat.  745  (July  30. 
2002). 


of  the  Exchange  Act  or  that  are  required 
to  file  periodic  reports  with  the  SEC 
imder  section  15(d)  of  the  Exchange  Act 
(public  issuers).  All  registered  national 
banks  are  public  issuers  for  purposes  of 
the  law. 

Pursuant  to  the  amendments  to 
section  12(i)  made  by  the  Sarbanes- 
Oxley  Act,  the  OCC  administers  and 
enforces  the  following  new  provisions 
of  the  Act  with  respect  to  registered 
national  banks  in  addition  to  any  new 
requirements  that  were  added  through 
amendments  to  sections  of  the  Exchange 
Act  that  were  enforced  by  the  OCC  prior 
to  the  enactment  of  the  Sarbanes-Oxley 
Act. 

•  Section  301 '  establishes  certain 
oversight,  independence,  fimding,  and 
other  requirements  for  the  audit 
committees  of  public  issuers.  It  requires 
the  SEC  to  issue  implementing  rules 
that  prohibit  any  national  securities 
exchange  or  national  securities 
association  from  listing  the  seciu-ities  of 
an  issuer  that  fails  to  comply  with  these 
audit  committee  requirements.  The  SEC 
issued  final  rules  to  implement  section 
301  on  April  9,  2003.  •'The  rules  took 
effect  on  April  25,  2003. 

•  Section  302  requires  the  SEC  to 
adopt  rules  that  require  the  principal 
executive  officers  and  principal 
financial  officers  of  public  issuers  to 
include  certain  certifications  in  the 
issuer's  annual  and  quarterly  reports 
filed  under  the  Exchange  Act.  The  SEC 
issued  final  rules  implementing  this 
section  on  August  29,  2002.^  The  rules 
took  effect  on  the  same  day. 


3U.S.C.  78j-l(m). 

■•68  FR  18788  (April  16,  2003). 

5  67  FR  57275  (Sept.  9.  2002).  Section  906  of  the 
Sarbanes-Oxley  Act  is  a  criminal  statute  and 
includes  another  ceriification  requirement  that  is 
separate  from  the  certification  requirements  of 
section  302.  Section  906  provides  that  all  periodic 
reports  that  contain  financial  statements  and  that 
are  filed  by  public  issuers  under  sections  1 3(a)  or 
15(d)  of  the  Exchange  Act  must  include  a  written 
certification  by  the  chief  executive  officer  and  chief 
financial  officer  (or  equivalent)  that  (1 )  the  report 
complies  with  the  requirements  of  section  13(a)  or 
15(d)  of  the  Exchange  Act.  and  (2)  the  information 
contained  in  the  periodic  report  fairly  presents,  in 
all  material  respects,  the  financial  condition  and 
results  of  operations  of  the  issuer.  Section  906 
became  effective  on  July  30.  2002,  and  persons  who 
knowingly  or  willfully  make  false  certifications  are 
subject  to  specified  criminal  penalties.  See  18 
U.S.C.  1350.  The  plain  language  of  section  906 
specifically  refers  to  periodic  reports  filed  by  a 
public  issuer  with  the  SEC  although  Section  12(i) 
of  the  Exchange  Act  requires  bank  issuers  to  file 
periodic  reports  with  their  banking  regulator. 

Continued 
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•  Section  303  requires  the  SEC  to 
issue  rules  prohibiting  the  officers  and 
directors  of  public  issuers,  and  persons 
acting  under  their  direction,  from 
fraudulently  influencing,  coercing, 
manipulating,  or  misleading  the  issuer's 
independent  auditor  for  purposes  of 
rendering  the  issuer's  financial 
statements  materially  misleading.  The 
SEC  published  proposed  rules 
implementing  this  section  on  October 
24,  2002.6  On  April  24,  2003,  the  SEC 
voted  to  adopt  final  rules,  which  will 
take  effect  30  days  after  publication  in 
the  Federal  Register.^ 

•  Section  304  requires  the  chief 
.executive  officer  and  chief  financial 

officer  of  public  issuers  to  reimburse  the 
issuer  for  certain  compensation  and 
profits  received  if  the  issuer  is  required 
to  restate  its  financial  reports  due  to 
material  noncompliance,  as  a  result  of 
misconduct,  with  any  financial 
reporting  requirements  under  the 
Federal  securities  laws.  The 
requirements  of  section  304  took  effect 
on  July  30,  2002.  No  implementing 
regulations  are  required. 

•  Section  306(a)  prohibits  the 
directors  and  executive  officers  of  any 
public  issuer  of  equity  securities  ft'om 
purchasing,  selling,  or  transferring  any 
equity  seciuity  acquired  by  the  director 
or  executive  officer  in  connection  with 
his  or  her  service  as  a  director  or 
executive  officer  diu'ing  cmy  ."blackout 
period"  with  respect  to  the  security.  A 
"blackout  period"  generally  is  a  period 
of  three  consecutive  business  days 
during  which  trading  in  the  issuer's 
securities  is  suspended  for  50%  or  more 
of  the  beneficiaries  of  the  issuer's 
individual  accoimt  plans.  The  SEC 
adopted  final  regulations  pursuant  to 
section  306(a)  on  January  26,  2003.  » 
The  rules  took  effect  on  the  same  day. 

•  Section  401(b)  requires  the  SEC  to 
issue  rules  that  prohibit  issuers  from 
including  misleading  pro  forma 
financial  information  in  their  reports 
under  the  securities  laws  or  in  any 
public  release.  Issuers  also  must 
reconcile  any  pro  forma  financial 
information  included  in  such  filings  or 
public  releases  with  the  issuer's 
financial  statements  prepared  in 


Because  section  906  is  a  criminal  statute,  the 
Department  of  Justice  has  jurisdiction  to  determine 
whether  the  requirements  of  the  statute  apply  to 
issuers  that  file  their  periodic  reports  with  the 
Federal  banking  agencies  rather  than  the  SEC.  Until 
the  Department  of  Justice  clarifies  this  issue, 
national  bank  issuers  should  continue  to  file  their 
section  906  certifications  as  part  of  the  periodic 
reports  that  they  file  with  the  OCC. 

»67  FR  65325  (Oct.  24,  2002). 

'  See  SEC  Press  Release  2003-51  (Apr.  24  2003). 
The  publication  of  this  rule  in  the  Federal  Register 
is  pending. 

»68  FR  4338  (Jan.  28,  2003). 


accordance  with  generally  accepted 
accoimting  principles  (GAAP).  The  SEC 
has  issued  final  implementing 
regulations,^  which  apply  to  releases 
and  disclosures  made  after  March  28, 
2003,  and  to  annual  and  quarterly 
reports  filed  with  respect  to  fiscal 
periods  ending  after  March  28,  2003. 

•  Section  404  mandates  that  the  SEC 
issue  rules  that  require  all  annual 
reports  filed  under  section  13(a)  or  15(d) 
of  the  Exchange  Act  to  include  certain 
statements  and  assessments  related  to 
the  issuer's  internal  control  structures 
and  procedures  for  financial  reporting.'" 
There  is  no  statutory  deadline  for 
adoption  of  final  rules  implementing  the 
requirements  of  section  404.  The  SEC 
published  a  proposed  rule  on  October 
30,2002." 

•  Section  406  mandates  that  the  SEC 
adopt  rules  that  require  public  issuers  to 
(1)  disclose  in  their  periodic  reports 
filed  under  the  Exchange  Act  whether 
the  issuer  has  adopted  a  code  of  ethics 
for  its  senior  financial  officers  and,  if 
not,  the  reasons  why  such  a  code  has 
not  been  adopted;  and  (2)  promptly 
disclose  on  Form  8-K  any  change  to,  or 
waiver  of,  the  issuer's  code  of  ethics. 
The  SEC  published  a  final  rule 
implementing  this  section  on  January 
31,  2003.  12  The  requirements  of  that 
rule  took  effect  on  March  3,  2003. 

•  Section  407  mandates  that  the  SEC 
adopt  riiles  that  require  public  issuers  to 
disclose  in  their  periodic  reports  filed 
under  the  Exchange  Act  whether  the 
audit  committee  of  the  issuer  includes 
at  least  one  financial  expert  and,  if  not, 
the  reasons  why  the  audit  committee 
does  not  include  such  an  expert.  The 
SEC  published  a  final  rule 
implementing  this  section  on  January 
31,  2003."  The  requirements  of  that 
rule  took  effect  on  March  3,  2003. 

Description  of  the  Proposed  Rule 

Part  11  of  the  OCC's  regulations, 
entitled  "Securities  Exchange  Act 
Disclosure  Rules,"  currently 
implements  the  requirements  of  section 
12{i)  by  applying  to  registered  national 
banks,  by  means  of  cross-reference,  the 
SEC's  regulations  implementing  the 
reporting  and  disclosure  provisions  of 
sections  12,  13,  14(a),  14(c),  14(d),  14(f), 
and  16  of  the  Exchange  Act.  Part  11 
requires  national  banks  to  file  with  the 


«68  FR  4820  (Jan.  30,  2003). 

'"Section  404  also  requires  the  registered  public 
accounting  firm  that  prepares  or  issues  the  audit 
report  for  the  issuer's  annual  report  to  attest  to,  and 
report  on,  the  issuer's  assessment  of  its  internal 
control  structures  and  procedures  for  financial 
reporting. 

"  67  FR  66207  (Oct.  30,  2002). 

'2  68  FR  51 10  (Jan.  31,2003). 

"68  FR  5110  (Jan.  31,  2003). 


OCC  any  reports  or  forms  required  by 
the  SEC's  regulations. 

We  are  proposing  to  amend  part  11  to 
reflect  the  new  provisions  of  the 
Sarbanes-Oxley  Act  that  the  OCC  is 
required  to  administer  and  enforce  with 
respect  to  registered  national  banks. 
Accordingly,  the  proposal  revises  §  11.2 
to  cross-reference  new  subsection 
lOA(m)  of  the  Exchange  Act  and 
sections  302,  303,  304,  306,  401(b),  404, 
406,  and  407  of  the  Sarbanes-Oxley  Act. 
The  effect  of  the  proposal  is  to  require 
registered  national  banks  to  comply 
with  the  rules  issued  by  the  SEC 
pursuant  to  those  statutory  provisions. 

Part  16  of  the  OCC's  regulations, 
entitled  "Securities  Offering  Disclosure 
Rules,"  sets  forth  rules  governing  the 
offer  and  sale  of  securities  by  national 
bank  issuers  that  are  not  subject  to  the 
registration  and  reporting  requirements 
of  the  Securities  Act  of  1933.1"  Section 
16.20  of  the  regulation  mirrors  the 
requirements  of  section  15(d)  of  the 
Exchange  Act '  ^  and  requires  each 
national  bank  that  files  a  registration 
statement  that  has  been  declared 
effective  by  the  OCC  pursuant  to  part"  16 
to  file  the  current  and  periodic  reports 
required  by  section  13  of  the  Exchange 
Act  16  in  accordance  with  the  SEC's 
regulation  15D,  as  if  the  securities 
covered  by  the  registration  statement 
were  securities  registered  pursuant  to 
section  1 2  of  the  Exchange  Act. 

The  proposal  revises  section  16.20  to 
reference  sections  lOA(m)  and  13  of  the 
Exchange  Act  and  to  cross-reference  the 
requirements  of  the  revised 
§  11.2(a)(l)(ii).  The  effect  of  the  proposal 
is  to  require  banks  filing  registration 
statements  piusuant  to  part  16  to 
comply  with  certain  provisions  of  the 
Exchange  Act,  including  new  subsection 
lOA(m),  and  those  sections  of  the 
Sarbanes-Oxley  Act  that  are  directly 
applicable  to  section  15(d)  filers  and 
that  are  administered  and  enforced  by 
the  OCC  with  respect  to  registered 
national  banks.  The  proposal  is  thus 
consistent  with  the  objectives  of  part  16, 
which  we  adopted  in  order  to  promote 
generally  comparable  treatment  between 
national  bank  issuers  of  securities  and 
other  issuers  that  are  directly  subject  to 
section  15(d). ''^ 

Sections  11.2  and  16.20  currentiy 
cross-reference  both  the  statutory 
provisions  that  the  OCC  has  the 
authority  to  administer  and  enforce  and 
the  SEC's  regidations  implementing 


'*  As  of  December  31,  2002,  there  were 
approximately  20  national  banks  subject  to  the 
requirements  of  part  16.20. 

'M5U.S.C.  78o(d). 

>«15U.S.C.  78m. 

"  See  59  FR  54789,  54790  (Nov.  2,  1994) 
(preamble  to  most  recent  revisions  to  part  16). 
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those  provisions.  The  proposed  rule 
eliminates  cross-references  to  the 
specific  sections  of  the  SEC's 
regulations  in  favor  of  a  more  general 
reference  to  the  rules,  regulations,  and 
forms  adopted  by  the  SEC  pursuant  to 
the  listed  statutory  provisions.  The 
existing  statutory  cross-references  in 
parts  11  and  16  are  adequate,  in  our 
judgment,  to  alert  registered  national 
banks  and  national  banks  required  by 
part  16  to  make  filings  pursuant  to 
section  15(d)  of  the  Exchange  Act  of  the 
requirements  that  apply  to  them  and  to 
prompt  them  to  consult  the  appropriate 
SEC  regulations. 

National  banks  may  also  monitor  the 
Federal  Register,  the  SEC's  Web  site.ia 
and  other  appropriate  publications  to 
ensure  that  they  are  aware  of 
developments  that  affect  them.  If  the 
rules  or  forms  issued  by  the  SEC  under 
these  sections  require  issuers  to  file 
documents  with  the  SEC,  national  banks 
must  make  such  filings  with  the  OCC  in 
accordance  with  the  provisions  of  part 
11  or  part  16,  as  appropriate. 

Request  for  Comments 

"rtie  OCC  solicits  comment  on  all    • 
aspects  of  the  proposed  rule. 
Cotnmenters  who  suggest  that  the  OCC 
modify  the  requirements  of  the  SEC's 
rules,  regulations,  and  forms  for 
registered  national  banks  should 
support  their  request  by  demonstrating 
how  such  a  modification  would  satisfy 
the  standard  in  section  12(i);  that  is, 
with  respect  to  registered  national 
banks,  that  the  SEC's  rules,  regulations 
or  forms  are  not  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

Solicitation  of  Comments  on  Use  of 
Plain  Language 

Section  722  of  the  Gramm-Leach- 
Pltley  Act,  Public  Law  106-102,  section 
722,  113  Stat.  1338,  1471  (November  12, 
1999),  requires  the  Federal  banking 
agencies  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  imderstand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  this 
material  be  better  organized? 

•  Are  the  requirements  in  the 
proposed  regulation  clearly  stated?  If 
not,  how  could  the  regulation  be  more 
clearly  stated?  Is  it  appropriate  to 
eliminate  specific  cross-references  in 
our  rules  to  specific  provisions  of  the 
SEC's  rules? 

•  Does  the  proposed  regulation 
contain  language  or  jargon  that  is  not 


'  See  http://www.sec.gov. 


clear?  If  so,  which  language  requires 
clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  imderstand?  If  so,  what 
changes  to  the  format  would  make  the 
regidation  easier  to  understand? 

•  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

Regulatory  Analysis 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  (RFA),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short,  explanatory  statement  in  the 
Federal  Register  along  with  its  rule.  As 
of  December  31,  2002,  there  were 
approximately  25  national  banks  that 
had  a  class  of  securities  registered  under 
sections  12(b)  or  12(g)  of  the  Exchange 
Act  and  therefore  subject  to  the 
proposed  amendments  to  part  11.  As  of 
the  same  date,  only  15  of  tiiese 
institutions  have  assets  of  less  than  $100 
million  and  are  considered  small 
entities  for  purposes  of  the  RFA.  See  5 
U.S.C.  601;  13  CFR  121.201.  As  of 
December  31,  2002,  there  were 
approximately  20  national  banks  subject 
to  part  16  reporting  requirements. 

Based  on  die  relatively  small  number 
of  national  banks  affected  by  the 
proposed  revisions  to  parts  11  and  16  of 
oiu-  rules,  the  OCC  hereby  certifies  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
needed. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  OCC  may  not 
conduct  or  sponsor,  and  a  respondent  is 
not  required  to  respond  to,  an 
information  collection  imless  it  displays 
a  currently  valid  Office  of  Management 
and. Budget  (0MB)  control  number. 

The  information  collection 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  0MB  for  review  and 
approval  under  OMB  Control  Number 
1557-0106  ((MA)— Securities  Exchange 
Act  Disclosure  Rules— 12  CFR  part  11) 
and  OMB  Control  Niunber  1557-0120 
((MA) — Securities  Offering  Disclosure 
Rules— 12  CFR  part  16). 

The  OCC  is  proposing  to  revise  12 
CFR  part  1 1  to  reflect  amendments  to 


section  12(i)  of  the  Securities  Exchange 
Act  of  1934  (Exchange  Act)  made  by  the 
Sarbanes-Oxley  Act  of  2002.  These 
amendments  to  section  12(i)  give  the 
OCC  the  authority  to  administer  and 
enforce  a  number  of  the  Sarbanes-Oxley 
Act's  new  reporting,  disclosure,  and 
corporate  governance  requirements  with 
respect  to  national  banks  that  have  a 
class  of  securities  registered  imder  the 
Exchange  Act. 

The  OCC  is  also  proposing  to  make 
conforming  revisions  to  12  CFR  part  16, 
which  prescribes  securities  offering 
disclosure  rules  for  national  banks  that 
issue  securities  that  are  not  subject  to 
the  registration  requirements  of  the 
Securities  Act  of  1933.  The  proposed 
rule  amends  section  16.20  to  include 
references  to  the  requirements  of  the 
Sarbanes-Oxley  Act  that  the  OCC  is 
authorized  to  administer  and  enforce. 

12  CFR  part  11  incorporates  by 
reference  the  applicable  SEC 
regulations.  The  OCC  does  not  maintain 
its  own  forms  for  collecting  information 
and  instead  requires  reporting  banks  to 
file  SEC  forms.  Part  11  ensures  that 
publicly  owned  national  banks  provide 
adequate  information  about  their 
operation  to  current  and  potential 
shareholders,  depositors,  and  to  the 
public.  The  OCC  reviews  the 
information  to  ensure  that  it  complies 
with  Federal  law  and  makes  public  all 
information  required  to  be  filed  imder 
these  rules.  Investors,  depositors,  and 
the  public  use  the  information  to  make 
informed  investment  decisions. 

Title:  (MA) — Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  part  11). 

OMB  Number:  1557-0106. 

Fonn  Numbers:  SEC  Forms  3,4,5,8- 
K,  10, 10-K,  10-Q,  Schedules  13D,  13G. 
14A,  14B,  and  14C. 

Estimated  number  of  respondents:  75. 

Estimated  number  of  responses:  456. 

Average  hours  per  response:  Varies. 

Estimated  total  burden  hours:  4,156.5 
hours. 

The  likely  respondents:  National 
banks,  individuals. 

The  information  collection 
requirements  in  12  CFR  part  16  enable 
the  OCC  to  perform  its  responsibilities 
relating  to  offerings  of  securities  by 
national  banks  by  providing  the 
investing  public  with  facts  about  the 
condition  of  a  bank,  the  reasons  for 
raising  new  capital,  and  the  terms  of 
seciuities  offerings.  Part  16  generally 
requires  banks  to  conform  to  the 
Securities  and  Exchange  Conunission 
rules. 

Title:  (MA) — Securities  Offering 
Disclosure  Rides  (12  CFR  part  16). 

OMB  Number:  1557-0120. 

Description:  Sections  16.3  and  16.5 
require  a  national  bank  to  file  its 
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registration  statement  with  the  OCC. 
Section  16.4  requires  a  national  bank  to 
submit  certain  communications  not 
deemed  an  offer  to  the  OCC.  Section 
16.5  provides  an  exemption  for  items 
that  satisfy  the  requirements  of  SEC 
Rule  144,  which,  in  turn,  requires 
certain  filings.  Section  16.6  requires  a 
national  bank  to  file  documents  with  the 
OCC  and  to  make  certain  disclosures  to 
purchasers  in  sales  of  nonconvertible 
debt.  Section  16.7  requires  a  national 
bank  to  file  a  notice  with  the  OCC. 
Section  16.8  requires  a  national  bank  to 
file  offering  documents  with  the  OCC. 
Section  16.15  requires  a  national  bank 
to  file  a  registration  statement  and  sets 
forth  content  requirements  for  the 
registration  statement.  Section  16.17 
requires  a  national  bank  to  file  four 
copies  of  each  document  filed  under 
part  16,  and  requires  filers  of 
amendments  or  revisions  to  underline 
or  otherwise  indicate  clearly  any 
changed  information.  Section  16.18 
requires  a  national  bank  to  file  an 
amended  prospectus  when  the 
information  in  the  current  prospectus 
becomes  stale,  or  when  a  change  in 
circumstances  makes  the  current 
prospectus  incorrect.  Section  16.19 
requires  a  national  bank  to  submit  a 
request  to  the  OCC  if  it  wishes  to 
withdraw  a  registration  statement, 
amendment,  or  exhibit.  Section  16.20 
requires  a  national  bank  to  file  current 
and  periodic  reports  as  required  by 
sections  lOA  and  13  of  the  Exchange 
Act  and  those  provisions  of  the 
Sarbanes-Oxley  Act  that  the  OCC  is 
authorized  to  enforce.  Section  16.30 
requires  a  national  bank  to  include 
certain  elements  and  follow  certain 
procedures  in  any  request  to  the  OCC 
for  a  no-objection  letter. 

Estimated  number  of  respondents:  73. 

Estimated  number  of  responses:  73. 

Average  hours  per  response:  Varies. 

Estimated  total  burden  hours:  2,275 
hours. 

Likely  respondents:  National  banks. 

Comments 

The  OCC  invites  comments  on: 

(1)  Whether  the  collection  of 
information  contained  in  the  proposed 
rulemaking  is  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility; 

(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 


(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

OMB  is  required  to  make  a  decision 
concerning  these  collections  of 
information  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Comments  should  be  sent 
to: 

Jessie  Dunaway,  Clearance  Officer, 
Office  of  the  Comptroller  of  the 
Currency,  Legislative  and  Regulatory 
Activities  Division,  Attention:  1557- 
0106  &  1557-0120,  250  E  Street,  SW., 
Mailstop  8-4,  Washington,  DC,  20219. 
Due  to  delays  in  delivery  of  paper  mail 
in  the  Washington  area,  commenters  are 
encouraged  to  submit  comments  by  fax 
or  email.  Comments  may  be  sent  by  fax 
to  202-874-4448  or  by  e-mail  to 
regs.comments@occ.  treas.gov. 

Joseph  F.  Lackey,  Jr.,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  1557-0106  &  1557- 
0120,  Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503. 
Comments  may  also  be  sent  by  e-mail  to 
jlackeyi@omb.eop.gov. 

Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  an  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  or 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Reform  Act  also  requires  an 
agency  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determines  that  this 
proposal  will  not  result  in  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
or  $100  million  or  more  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement. 

Executive  Order  12866 

The  Comptroller  of  the  Currency  has 
determined  that  this  proposal  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 


List  of  Subjects 

12CFRPartll 

Confidential  business  information. 
National  banks,  Reporting  and 
recordkeeping  requirements.  Securities. 

12CFRPartl6 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  proposes  to  amend 
parts  11  and  16  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  11— SECURITIES  EXCHANGE 
ACT  DISCLOSURE  RULES 

1 .  The  authority  citation  for  part  1 1  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a;  15  U.S.C.  78/, 
78m.  78n.  78p,  78w,  7241,  7242,  7243,  7244, 

7261,  7262,  7264  and  7265. 

2.  Section  11.2  is  revised  to  read  as 
follows: 

§  1 1 .2    Reporting  requirements  for 
registered  national  banks. 

(a)  Filing,  disclosure  and  other 
requirements — (1)  General.  Except  as 
otherwise  provided  in  this  section,  a 
national  bank  whose  securities  are 
subject  to  registration  pursuant  to 
section  12(b)  or  section  12(g)  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  78/(b)  and  (g))  shall 
comply  with  the  rules,  regulations,  and 
forms  adopted  by  the  Securities  and 
Exchange  Commission  (Commission) 
pursuant  to — 

(i)  Sections  lOA(m).  12, 13,  14(a), 
14(c),  14(d),  14(f)  and  16  of  the  1934  Act 
(15  U.S.C.  78f(m),  781,  78m,  78n(a),  (c). 
(d)  and  (f),  and  78p);  and 

(ii)  Sections  302,  303,  304,  306, 
401(b),  404,  406  and  407  of  the 
Sarbanes-Oxley  Act  of  2002  (codified  at 
15  U.S.C.  7241, 7242, 7243, 7244, 7261, 

7262,  7264  and  7265). 
(2)  [Reserved] 

(b)  References  to  the  Commission. 
Any  references  to  the  "Securities  and 
Exchange  Commission"  or  the 
"Commission"  in  the  rules,  regulations 
and  forms  described  in  paragraph  (a)(1) 
of  this  section  shall  with  respect  to 
securities  issued  by  registered  national 
banks  be  deemed  to  refer  to  the  OCC 
unless  the  context  otherwise  requires. 

PART  1&-SECURiTIES  OFFERING 
DISCLOSURE  RULES 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.  and  93a. 
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2.  Section  16.20  is  revised  to  read  as 
follows: 

§  16.20    Compliance  with  requirements  of 
ttM  securities  laws. 

(a)  Each  bank  that  files  a  registration 
statement  that  has  been  declared 
effective  pursuant  to  this  part  shall 
comply  with  the  rules,  regulations,  and 
forms  adopted  by  the  Commission 
pursuant  to  sections  10A{m)  and  13  of 
the  Exchange  Act  and  those  provisions 
of  the  Sarbanes-Oxley  Act  of  2002  that 
are  listed  in  §  11.2(a)(l)(ii)  of  this 
chapter  as  if  the  securities  covered  by 
the  registration  statement  were 
securities  registered  pursuant  to  section 
12  of  the  Exchange  Act  (15  U.S.C.  787). 

(b)  Suspension  of  the  duty  to  file 
CTirrent  and  periodic  reports  imder  this 
section  will  be  in  accordance  with 
section  15(d)  of  the  Exchange  Act  (15 
U.S.C.  780(d)). 

|(c)  Paragraph  (a)  of  this  section  does 
not  apply  if  the  bank  is  a  subsidiary  of 
a  one-bank  holding  company,  the 
financial  statements  of  the  bank  and  the 
parent  bank  holding  company  are 
substantially  the  same,  and  the  bank's 
parent  bank  holding  company  files 
current  and  periodic  reports  pursuant  to 
section  13  of  the  Exchange  Act  (15 
U.S.C.  78m). 

1(d)  Paragraph  (a)  of  this  section  does 
not  apply  if  the  bank  files  the 
registration  statement  in  connection 
with  a  merger,  consolidation,  or 
acquisition  of  assets  subject  to  12  CFR 
5.33(e)(8). 

Dated:  April  29,  2003. 
Tolin  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[F^  Doc.  03-12259  Filed  5-20-03;  8:45  am] 

BILLING  CODE  481&-33-P 
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,RM  CREDIT  ADMINISTRATION 


12  CFR  Parts  613,  614,  and  618 
RIN  3052-AC06 

Eligibility  and  Scope  of  Financing; 
Loan  Policies  and  Operations;  General 
Provisions;  Credit  and  Related 
Services 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA,  we,  our)  proposes 
to  amend  regulations  governing 
domestic  and  international  lending, 
certain  intra-Farm  Credit  System  (FCS 
or  System)  agreements  concerning 
similar  entity  participation  transactions, 
provisions  of  general  financing 
agreements,  and  related  services.  We  are 


proposing  amendments  to  conform  our 
regulations  to  recent  changes  in  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act),  to  address  comments  we  received 
requesting  that  the  FCA  reduce 
regulatory  burden,  ensure  compliance 
with  the  Act,  and  clarify  certain 
regulations. 

DATES:  Please  send  your  comments  to 
the  FCA  by  June  20,  2003. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail  to  "reg-comm@fca.gov," 
through  the  Pending  Regulations  section 
of  FCA's  Web  site,  "http:// 
www.fca.gov,"  or  through  the 
goverrunent-wide  "http:// 
www.regulations.gov"  portal.  You  may 
also  send  comments  to  Robert  E. 
Donnelly,  Acting  Director,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090  or  by 
facsimile  to  (703)  734-5784.  You  may 
review  copies  of  all  comments  we 
receive  at  our  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Aultman,  Policy  Analyst,  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498;  TTY  (703)  883- 
4434; or 

James  Morris,  Senior  Counsel,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TTY  (703)  883- 
4020. 

SUPPLEMENTARY  INFORMATION: 

L  Objectives 

The  primary  objectives  of  our 
proposal  are  to  conform  our  regulations 
to  recent  statutory  amendments  and  to 
reduce  regulatory  burden  imposed  on 
System  institutions,  while  ensuring 
compliance  with  the  Act  and  FCA 
regulations.  We  expect  our  amendments 
to  improve  the  flow  of  credit  to  System 
customers,  make  similar  entity 
participation  transactions  less 
burdensome,  and  help  ensure 
compliance  with  the  Act  and  FCA 
regulations. 

n.  Background 

We  are  proposing  these  amendments 
for  three  reasons;  (1)  To  address 
comments  we  received  in  response  to 
our  request  that  the  public  identify  ways 
we  could  reduce  regulatory  biu"den;i  (2) 
to  conform  our  regulations  to  the  Act,  as 


amended  by  the  Farm  Seciuity  and 
Rural  Investment  Act  (Pub.  L.  107-171) 
(2002  Farm  Bill  or  FSRIA);  and  (3)  to 
help  ensure  that  FCS  association 
lending  complies  with  the  Act  and  our 
regulations. 

A.  Reducing  Regulatory  Burden 

In  response  to  our  regulatory  burden 
solicitation  discussed  above,  CoBank, 
ACB  (CoBank),  requested  that  we 
address  several  issues  concerning 
regulations  governing  title  III  banks. 

1 .  Domestic  Title  III  Lending 

CoBank  requested  that  we  amend 
§  613.3100  that  pertains  to  eligibility 
and  scope  of  financing  for  domestic 
borrowers  because  §  613.3100(c)(1) 
appears  to  prohibit  loans  to  subsidiaries 
of  subsidiaries  of  certain  eligible 
borrowers.  Because  the  Act  does  not 
prohibit  financing  subsidiaries  or  other 
entities  in  which  an  eligible  utility  or  an 
eligible  cooperative  has  an  ownership 
interest,  we  propose  to  clarify  our 
regulations  to  permit  a  title  ID  bank  to 
provide  limited  financing  to  such 
entities.  The  financing  provided  shall 
not  exceed  the  percentage  of  ownership 
attributable  to  the  eligible  cooperative  or 
utility,  multiplied  by  the  value  of  the 
total  assets  of  such  entity. 

In  addition,  CoBank  asked  that  we 
amend  §613. 3100(c)(2)  to  clarify  that  it 
authorizes  financing  activities  broader 
than  those  permitted  under  the  Rural 
Electrification  Act.  The  legislative 
history  of  the  Farm  Credit  Act  of  1971, 
as  amended,  clearly  demonstrates  that 
Congress  intended  for  banks  for 
cooperatives  (BCs)  and  agricultural 
credit  banks  (ACBs)  to  provide 
financing  for  "non  act"  purposes.^  This 
legislative  history  is  discussed  in  the 
preamble  proposing  the  existing  rule. 
See  61  FR  42092,  August  1-3,  1996.  We 
propose  amending  this  section  to  clarify 
that  a  subsidiary  that  is  eligible  to 
borrow  under  §613. 3100(c){l)(iii)  may 
also  obtain  financing  for  energy-related 
or  public  utility-related  purposes  that 
cannot  be  financed  by  the  lenders 
referred  to  in  §613.3100(c)(l)(ii). 
Operation  of  a  licensed  cable  television 
utility  is  one  example  of  such  purpose. 

Since  the  legislative  history  of  tne 
relevant  language  of  section  3.8  of  the 
Act  indicates  that  the  permissible  "non 
act"  purposes  usually  involve  providing 
of  communication  services  such  as  cable 
television  facilities  and  cellular  radio 
facilities,  the  permissible  purposes  do 
not  appear  to  be  restricted  to  cable 
television  or  communication  services. 


1  On  August  18, 1998.  we  published  a  document 
in  the  Federal  Register  inviting  the  public  to 
identify  existing  FCA  regulations  and  policies  that 
impose  unnecessary  burdens  on  the  System.  See  63 
FR  44176. 


^  "Non  act"  purpose  means  a  purpose  that  is 
ineligible  for  financing  by  the  Rural  Utilities 
Service  (RUS)  or  the  Rural  Telephone  Bank  (RTB) 
as  described  in  paragraph  §613.3100(c)(l)(ii). 
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However,  because  title  III  generally 
authorizes  lending  to  those  that  provide 
energy  or  utility  senrices,  it  is 
reasonable  to  interpret  section  3.8  of  the 
Act  to  authorize  financing  for  "non  act" 
purposes,  provided  they  are  energy- 
related  or  public  utility-related. 

2.  Related  Services 

CoBank  also  requested  that  we  clarify 
that  it  is  able  to  provide  the  same 
related  services  as  Farm  Credit  Banks 
(FCBs)  and  BCs.  We  amended 
§§  618.8000  and  618.8005  to  clarify  that 
CoBank  has  the  same  authority  to 
provide  related  services  under  title  I  of 
the  Act  as  FCBs  and  the  same 
authorities  to  provide  related  services 
under  title  III  of  the  Act  as  BCs. 

B.  Conforming  FCA  Regulations  To 
Reflect  Recent  Amendments  to  the  Act 

Enactment  of  the  FSRIA  amended  the 
Act  with  respect  to: 

(1)  International  lending  by  BCs,  and 
(2)  similar  entity  transactions. 

1.  International  Lending 

FSRIA  amended  section  3.7  of  the  Act 
to  authorize  a  bank  operating  under  title 
ni  of  the  Act  to  finance  certain 
international  transactions  involving 
"agricultural  supplies."  This  section 
formerly  authorized  a  bank  operating 
under  title  III  of  the  Act  to  finance 
certain  transactions  involving  "farm 
supplies."  After  the  amendment  of 
section  3.7,  CoBank  can  finance  certain 
transactions  involving  "agricultural 
supplies,"  which  is  statutorily  defined 
to  include  a  farm  supply,  agriculture- 
related  processing  equipment, 
agriculture-related  machinery,  and  other 
capital  goods  related  to  the  storage  or 
handling  of  agricultural  commodities  or 
products.  Because  of  this  amendment, 
the  definition  of  "farm  supplies"  in  part 
613  no  longer  defines  the  limit  of 
CoBank's  authority.  The  proposed  rule 
makes  conforming  changes  to  part  613 
to  add  a  definition  of  "agricultural 
supply." 

2.  Similar  Entity  Participations 

FSRIA  also  amended  sections 
3.1{11)(B)  and  4.18A  of  the  Act  so  that 
one  type  of  FCS  institution  no  longer 
needs  approval  fi'om  another  type  of 
FCS  institution  when  it  participates 
with  a  non-FCS  lender  in  certain  loans 
to  a  similar  entity.  ^  These  amendments 
to  the  Act  have  eliminated  the  statutory 


'  "Similar  entity"  means  a  party  that  is  ineligible 
for  a  loan  from  a  Farm  Credit  bank  or  association, 
but  has  operations  that  are  functionally  similar  to 
the  activities  of  eligible  borrowers  in  that  a  majority 
of  its  income  is  derived  from,  or  a  majority  of  its 
assets  are  invested  in,  the  conduct  of  activities  that 
are  performed  by  eligible  borrowers. 


basis  for  some  approvals  required  by 
existing  FCA  regulations. 

However,  the  FSRIA  did  not  amend 
the  requirement  in  section  3.1  for 
approval  to  finance  certain  similar 
entities  having  System  loan 
commitments  or  who  are  System 
customers.  The  proposed  regulation 
would  codify  the  remaining  approval 
requirement.  We  note  that  System 
institutions  may  enter  into  agreements 
on  such  terms  and  conditions  as  they 
choose,  including,  where  appropriate, 
aiuiual  agreements. 

C.  Ensure  Loan  Making  Complies  With 
the  Act  and  Regulations 

During  examinations  of  some  System 
institutions,  we  have  identified  loans 
that  fail  to  comply  with  various 
requirements  of  the  Act  and  our 
regulations.  The  Act  provides  FCA 
broad  authorities  and  remedies  wiUi 
respect  to  such  "ineligible"  loans.  For 
example,  FCA  may  require  a  direct 
lender  association  to  divest  itself  of  the 
loan  or  cure  the  ineligibility.  In 
appropriate  cases,  FCA  may  use  its 
cease  and  desist  or  civil  money  penalty 
authorities.  However,  a  review  of 
general  financing  agreements  (GFAs) 
between  FCBs  and  the  ACB  and  their 
direct  lender  associations  has  revealed 
that,  while  most  GFAs  address  ineligible 
loans  in  some  fashion,  they  do  not  all 
expressly  prohibit  funding  ineligible 
loans. 

Without  in  any  way  limiting  FCA's 
other  authorities  or  remedies  imder  the 
Act,  the  proposed  regulations  mandate 
that  the  GFA  between  the  funding  bank 
and  the  direct  lender  association 
expressly  require  that  the  calculation  of 
financing  available  be  based  solely  on 
loans  that  comply  with  the  Act  and  FCA 
regulations. 

ni.  Section-by-Section  Analysis 

Subpart  B — Financing  for  Banks 
Operating  Under  Title  III  of  the  Farm 
Credit  Act 

Sections  613.310Q(b)(2)(ii)  and 
613.3100(c){l)(v)— Domestic  Lending 

We  propose  to  clarify  that  a  bank 
operating  imder  title  III  may  finance  a 
subsidiary  or  other  entity  in  which 
eligible  cooperatives  or  certain  eligible 
utilities  have  an  ownership  interest. 
Proposed  §61 3.3100(b)(2){ii)  permits  a 
title  ni  bank  to  provide  limited 
financing  to  a  subsidiary  or  other  entity 
in  which  an  eligible  cooperative  has  an 
ownership  interest.  Proposed 
§  613.3100(c)(l)(v)  permits  a  title  III 
bank  to  provide  limited  financing  to  a 
subsidiary  or  other  entity  in  which 
certain  eligible  utilities  have  an 
ownership  interest.  If  the  eligible 


cooperative  or  eligible  utility  owns  less 
than  50  percent  of  the  entity,  then  the 
financing  provided  may  not  exceed  the 
percentage  of  ownership  attributable  to 
the  eligible  cooperative  or  utility, 
multipHed  by  the  value  of  the  total 
assets  of  such  entity. 

Section  613.3100(c)(2)— Purposes  for 
Financing  Electric  and 
Telecommunication  Utilities 

We  propose  to  clarify  that  a  BC  or 
ACB  may  provide  financing  for 
subsidiaries  of  cooperatives  or  other 
entities  that  are  eligible  under 
§  613.3100(c)(l)(ii)  for  energy-related  or 
public  utility-related  purposes  even  if 
such  piu-poses  would  be  ineligible  for 
financing  by  the  RUS  or  the  RTB. 
Section  3.8(b)(1)(A)  of  the  Act 
authorizes  BCs  and  ACBs  to  finance 
rural  utilities  that  are  eligible  to  borrow 
ft-om  the  RUS  or  RTB,  and  their 
subsidiaries.  Although  the  Rural 
Electrification  Act  prohibits  the  RUS  or 
RTB  fi'om  financing  the  activities  of 
certain  subsidiaries,  section  3.8(b)(1)(A) 
of  the  Act  expressly  authorizes  a  BC  or 
ACB  to  extend  credit  to  the  same 
subsidiaries.  As  FCA  discussed  in  its 
preamble  when  the  present  §613.3100 
was  proposed  in  1996,  the  legislative 
history  makes  it  clear  the  present 
language  of  section  3.8  of  the  Act  was 
intended  to  authorize  title  III  banks  to 
finance  activities  that  are  ineligible  for 
RUS  or  RTB  loans.  See  61  FR  42092, 
August  13, 1996.  Because  the  present 
language  of  §  613.3100(c)(2)  could  be 
narrowly  read  to  limit  such  financing  to 
subsidiaries  that  "operate  a  licensed 
cable  television  utility,"  FCA  is  now 
proposing  an  amendment  to  clarify  that 
banks  operating  imder  title  in  may 
provide  such  financing  for  any  energy- 
related  or  public  utility-related  purpose. 
We  believe  it  is  important  for  the 
System  to  be  able  to  finance  these 
operations  that  provide  valuable 
services  to  rural  consumers  and 
essential  reven&es  for  rural  utility 
systems. 

Section  613.3200— International 
Lending 

We  propose  to  conform  our 
regulations  to  recent  changes  in  section 
3.7  of  the  Act  made  by  FSRIA  that 
authorize  a  bank  operating  imder  title  III 
of  the  Act  to  finance  certain 
international  transactions  involving 
"agricultural  supplies."  We  propose  to 
amend  §  613.3200(a)  by  adding  a 
definition  of  "agricultural  supply."  The 
proposed  definition  of  "agricidtural 
supply"  in  §613. 3200(a)(1)  includes  a 
farm  supply,  agriculture-related 
processing  equipment,  agriculture- 
related  machinery,  and  other  capital 
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goods  related  to  the  storage  or  handling 
of  agricultural  commodities  or  products. 
The  term  "farm  supply,"  which  is 
included  in  the  new  defirution  of 
"agricultural  supply,"  is  defined  in 
§  613.3200(a)(2). 

Subpart  C^Similar  Entity  Authority 
Under  Sections  3.1(ll)(B)  and  4.18A  of 
the  Act 

Section  613.3300 — Participations  and 
Other  Interests  in  Loans  to  Similar 
Entities 

We  propose  to  amend  our  regulations 
to  conform  them  to  changes  the  2002 
Farm  Bill  made  in  sections  3.1(11)(B) 
and  4.18A  of  the  Act  regarding  similar 
entity  transactions.  Because  of  these 
changes,  FCS  institutions  are  no  longer 
required  to  obtain  the  approvals  now 
required  by  present  §  613.3300(d). 
Although  the  FSRIA  removed  the 
statutory  provisions  that  were  the  basis 
of  the  §613. 3300(d)  approval 
requirements,  it  did  not  remove  the 
statutory  requirement  that  a  bank 
operating  under  title  III  not  participate 
in  a  loan  to  a  similar  entity  under 
section  3.1  if  the  similar  entity  has  a 
loan  or  loan  commitment  outstanding 
with  an  FCB  or  association,  unless 
agreed  to  by  the  FCB  or  association. 
Therefore,  while  we  propose  deleting 
present  §  613.3100(d)  to  reflect  the 
elimination  of  other  statutory  approval 
requirements,  we  propose  adding  a  new 
section  to  reflect  this  statutory 
requirement.  Proposed  §  613.3100(d) 
requires  a  bank  operating  under  title  ID 
to  obtain  the  agreement  of  an  FCB  or 
association  in  order  to  participate  in  a 
locm  to  a  similar  entity  under  section  3.1 
if  the  similar  entity  has  a  loan,  or  a  loan 
commitment  outstanding,  with  the  FCB 
or  aissociation.  System  institutions  may 
structure  the  terms  and  conditions  of 
the  agreement  to  accommodate  their 
specific  situations.  For  example,  they 
may  grant  approvals  on  an  annual  basis 
allowing  similar  entity  participations  in 
their  chartered  territory. 

Subpart  C — Bank/Association  Lending 
Relationship 

Section  614.4125 — Fimding  and 
Discount  Relationships  Between  Farm 
Credit  Banks  or  Agricultural  Credit 
Banks  and  Direct  Lender  Associations 

Direct  lender  associations  may  not 
make  or  hold  any  loan  that  does  not 
comply  with  the  Act  and  FCA 
regulations,  including,  without 
limitation,  part  613.  We  propose  to 
amend  §  614.4125(a)  to  mandate  that 
each  GFA  require  that  the  calculation  of 
financing  available  be  based  solely  on 
loans  that  are  in  compliance.  Without 
limiting  FCA's  other  authorities  or 


remedies,  proposed  §  614.4125(a)  would 
expressly  state  that  if  financing  under  a 
GFA  is  based  on  a  loan  that  FCA 
determines  does  not  comply  with  the 
Act  and  these  regulations,  then  the 
financing  available  must  be  recalculated 
without  that  loan.  We  emphasize  that 
the  remedies  described  in  this  section 
do  not  limit  our  other  authorities  or 
remedies  under  the  Act. 

Subpart  A — Related  Services 

Section  618.8000— Definitions  and 
Section  618.8005— Eligibility 

We  propose  to  amend  §§  618.8000(b) 
and  618.8005(c)  to  clarify  that  ACBs 
have  the  same  authority  to  offer  related 
services  under  title  III  of  the  Act  as  BCs, 
and  the  same  authority  to  offer  related 
services  under  title  I  of  the  Act  as  FCBs. 
Proposed  §  618.8000(b)  deletes  the 
phrase,  "that  is  appropriate  to  the 
recipient's  on-farm,  aquatic,  or 
cooperative  operations"  in  order  to 
eliminate  any  possible  confusion  about 
limitations  on  related  services  offerings 
under  title  in.  Similarly,  proposed 
§  618.8005(c)  deletes  the  phrase, 
"appropriate  to  cooperative  operations." 

In  addition,  proposed  §  618.8005(a) 
adds  the  phrase  "appropriate  to  on-farm 
and  aquatic  operations"  to  the  existing 
paragraph,  in  order  to  reflect  the 
statutory  limitation  on  related  services 
offered  under  title  I. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  FCA  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  System,  considered 
together  with  its  affiliated  associations, 
has  assets  and  annual  income  in  excess 
of  the  amounts  that  would  qualify  them 
as  small  entities.  Therefore,  System 
institutions  are  not  "small  entities"  as 
defined  in  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

12  CFR  Part  613 

Advertising,  Aged,  Agriculture, 
Banks,  banking,  Civil  rights.  Credit,  Fair 
housing.  Marital  status  discrimination. 
Religious  discrimination.  Rural  areas. 
Sex  discrimination,  Signs  and  symbols. 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 


12  CFR  Part  618 

Agriculture,  Archives  and  records. 
Banks,  banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  parts  613,  614,  and  618  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations,  are  proposed  to  be 
amended  as  follows: 

PART  613— ELIOIBILITY  AND  SCOPE 
OFRNANCING 

1.  The  authority  citation  for  part  613 
continues  to  read  as  follows: 

Authority:  Sees.  1.5. 1.7, 1.9. 1.10, 1.11, 
2.2.  2.4,  2.12,  3.1,  3.7,  3.8,  3.22.  4.18A,  4.25. 
4.26,  4.27,  5.9,  5.17  of  the  Farm  Credit  Act 
(12  U.S.C.  2013,  2015,  2017,  2018.  2019, 
2073,  2075,  2093,  2122.  2128,  2129,  2143, 
2206a,  2211,  2212.  2213.  2243,  2252). 

Subpart  B — Financing  for  Banks 
Operating  Under  Title  Hi  of  the  Farm 
Credit  Act 

2.  Amend  §613.3100  by  revising 
paragraphs  (b)(2)(ii),  (c)(l)(v),  and  (c)(2) 
to  read  as  follows: 

§613.3100    Domesticlending. 

(b)*  *  * 

***** 

(2)*    *    * 

***** 

(ii)  Any  legal  entity  in  which  an 
eligible  cooperative  (or  a  subsidiary  or 
other  entity  in  which  an  eligible 
cooperative  has  an  ownership  interest) 
has  an  ownership  interest,  provided  that 
if  the  percentage  of  ownership 
attributable  to  the  eligible  cooperative  is 
less  than  50  percent,  financing  may  not 
exceed  the  percentage  of  ownership 
attributable  to  the  eligible  cooperative 
multiplied  by  the  value  of  the  total 
assets  of  such  entity;  or 
***** 

(c)*   *  * 
***** 

***** 

(v)  Any  legal  entity  in  which  an 
eligible  utility  under  paragraph  (c)(l)(ii) 
of  this  section  (or  a  subsidiary  or  other 
entity  in  which  an  eligible  utility  under 
paragraph  (c)(l)(ii)  has  an  owTiership 
interest)  has  an  ownership  interest, 
provided  that  if  the  percentage  of 
ovraership  attributable  to  the  eligible 
utility  is  less  than  50  percent,  financing 
may  not  exceed  the  percentage  of 
ownership  attributable  to  the  eligible 
utility  multiplied  by  the  value  of  the 
total  assets  of  such  entity. 

(2)  Purposes  for  financing.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  extend  credit  to  entities  that  are 
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eligible  to  borrow  under  paragraph  (c)(1) 
of  this  section  in  order  to  provide 
electric  or  telecommunication  services 
in  a  rural  area.  A  subsidiary  that  is 
eligible  to  borrow  under  paragraph 
(c)(l)(iii)  of  this  section  may  also  obtain 
financing  from  a  bank  for  cooperatives 
or  agricultural  credit  bank  for  energy- 
related  or  public  utility-related  purposes 
that  cannot  be  financed  by  the  lenders 
referred  to  in  paragraph  (c)(l)(ii), 
including,  without  limitation,  financing 
to  operate  a  licensed  cable  television 
utility. 
*        *        *        *        * 

3.  Amend  §  613.3200  to  read  as 
follows: 

a.  Revise  paragraph  (a);  and 

b.  Remove  the  words  "farm  supplies" 
and  add  in  their  place,  the  words 
"agricultural  supplies"  each  place  they 
appear  in  paragraphs  (b)  introductory 
text,  (c)  introductory  text,  and  (c)(1). 

§613.3200    International  lending. 

(a)  Definitions.  For  the  purpose  of  this 
section  only  the  following  definitions 
apply: 

(1)  Agricultural  supp/v  includes: 
(i)  A  farm  supply;  and 

(ii)  Agriculture-related  processing 
equipment,  agriculture-related 
machinery,  and  other  capital  goods 
related  to  the  storage  or  handling  of 
agricultural  commodities  or  products. 

(2)  Farm  supply  reiers  to  an  input  that 
is  used  in  a  farming  or  ranching 
operation. 


Subpart  C — Similar  Entity  Authority 
Under  Sections  3.1(1 1)(B)  and  4.18A  of 
the  Act 

4.  Revise  §61 3.3300(d)  to  read  as 
follows: 

§  61 3.3300    Participations  and  other 
interests  In  loans  to  similar  entities. 

***** 

(d)  Approval  by  other  Farm  Credit 
System  institutions.  A  bank  for 
cooperatives  or  agricultmal  credit  bank 
may  not  peirticipate  in  a  loan  to  a  similar 
entity  under  title  III  of  the  Act  if  the 
similar  entity  has  a  loan  or  loan  ' 
conunitment  outstanding  with  a  Farm 
Credit  Bank  or  an  association  chartered 
under  the  Act,  imless  agreed  to  by  the 
Farm  Credit  Bank  or  association. 

PART  614— LOAN  POLICIES  AND 
OPERATIONS 

5.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a,  4104a,  4104b, 
4106,  and  4128;  sees.  1.3,  1.5,  1.6,  1.7,  1.9, 
1.10,  1.11,  2.0,  2.2,  2.3,  2.4.  2.10,  2.12,  2.13, 
2.15.  3.0,  3.1,  3.3,  3.7,  3.8,  3.10,  3.20,  3.28, 


4.12,  4.12A.  4.13B,  4.14,  4.14A,  4.14C,  4.14D, 
4.14E,  4.18,  4.18A,  4.19,  4.25,  4.26,  4.27, 
4.28,  4.36,  4.37,  5.9,  5.10.  5.17,  7.0,  7.2,  7.6, 
7.8,  7.12,  7.13.  8.0,  8.5  of  the  Farm  Credit  Act 
(12  U.S.C.  2011.  2013.  2014,  2015,  2017, 
2018,  2019,  2071,  2073.  2074.  2075.  2091. 
2093,  2094,  2097,  2121,  2122,  2124,  2128. 
2129,  2131,  2141,  2149,  2183,  2184,  2201, 
2202.  2202a,  2202c,  2202d,  2202e.  2206, 
2206a.  2207,  2211.  2212.  2213.  2214,  2219a. 
2219b.  2243.  2244.  2252.  2279a,  2279a-2, 
2279b,  2279C-1,  2279f,  2279f-l.  2279aa. 
2279aa-5);  sec.  413  of  Pub.  L.  100-233,  101 
Stat.  1568,  1639. 

Subpart  C — Bank/Association  Lending 
Relationship 

6.  Amend  §  6M.41 25(a)  by  adding  a 
second  sentence  to  read  as  follows: 

§  61 4.41 25    Funding  and  discount 
relationships  between  Farm  Credit  Banks  or 
agricultural  credit  banks  and  direct  lender 
associations. 

(a)  *   *   *  Each  general  financing 
agreement  must  require  that  thai  amount 
of  financing  available  to  a  direct  lender 
association  be  based  solely,on  loans  that 
comply  with  the  Act  and  these 
regulations.  If  financing  under  a  general 
financing  agreement  is  based  on  a  loan 
that  FCA  determines  does  not  comply 
with  the  Act  and  these  regulations,  then 
the  amount  of  financing  available  must 
be  reduced  by  the  amount  of  the 
ineligible  loan.    • 


PART  618— GENERAL  PROVISIONS 

7.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5.  1.11,  1.12,  2.2,  2.4, 
2.5,  2.12,  3.1,  3.7,  4.12,  4.13A,  4.25,  4.29,  5.9. 
5.10.  5.17  of  the  Farm  Credit  Act  (12  U.S.C. 
2013.  2019.  2020.  2073,  2075,  2076,  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244,  2252). 

Subpart  A— Related  Services 

8.  Amend  §  618.8000rb)  by  revising 
the  first  sentence  to  read  as  follows: 

§618.8000    Definitions. 

***** 

(b)  Related  service  means  any  service 
or  type  of  activity  provided  by  a  System 
bank  or  association  that  is  appropriate 
to  the  recipient's  operations,  including 
control  of  related  financial  matters. 


§618.8005    [Amended] 
9.  Amend  §  618.8005  by: 

a.  Adding  the  phrase  "appropriate  to 
on-farm  and  aquatic  operations"  after 
the  word  "services"  in  paragraph  (a); 
and 

b.  Removing  the  phrase  "appropriate 
to  cooperative  operations  of  and 


adding  in  its  place,  the  word  "to"  in 
paragraph  (c). 

Dated:  May  15.  2003. 
Jeanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  03-12631  Filed  5-20-03;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Customized  MarketlMairM 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  On  March  14.  2003,  the 
United  States  Postal  Service,  in 
conformance  with  sections  3622  and 
3623  of  the  Postal  Reorganization  Act 
(39  U.S.C.  101  et  seq.],  filed  a  request  for 
a  recommended  decision  by  the  Postal 
Rate  Commission  (PRC)  on  the 
establishment  of  Customized 
MarketMail  tm  as  a  minor  classification 
change.  ThePRC  designated  this  filing  as 
Docket  No.  MC2003-1. 

In  view  of  this  filing,  the  Postal 
Service  proposes  to  amend  current 
mailing  standards  in  the  Domestic  Mail 
Manual  (DMM)  that  would  permit 
mailers  to  mail  irregular-shaped  and 
nonrectangular-shaped  Regular 
Standard  Mail  and  Nonprofit  Standard 
Mail  pieces,  including  pieces  that  are  Vt 
inch  thick  or  less.  Such  pieces  would  be 
limited  to  the  nonletter  basic  rate 
categories  in  the  Standard  Mail  Regular 
and  Nonprofit  subclasses. 

Current  mailing  standards  require  that 
any  mailpiece  that  is  V4  inch  thick  or 
less  may  not  be  mailed  if  the  piece  is 
not  rectangular  in  shape.  This  ban  on 
nonrectangular  letter-size  mail  and,  in 
some  cases,  nonrectangular  flat-size 
mail  has  limited  the  options  available  to 
businesses  and  various  organizations 
that  might  wish  to  reach  existing  or 
potential  customers  with  advertising 
messages  and  designs — including  the 
shape  of  the  mailpiece — that  are  more 
creative  than  those  now  permitted 
under  Postal  Service  mailing  standards. 

Customized  MarketMail  (CMM) 
would  significantly  overcome  this 
limitation  under  controlled 
circumstances  that  would  ensure 
minimal  impact  on  Postal  Service 
operations,  while  allowing  mailers  the 
latitude  to  target  a  specific  audience 
with  highly  individualized  mailpiece 
designs.  More  creative  designs  could 
encourage  greater  customer  interest  and 
response  rates  to  promotions, 
advertising,  or  other  types  of 
communications. 
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DATES:  Submit  comments  on  or  before 
June  5,  2003. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standards,  ATTN:  Neil  Berger,  U.S. 
Postal  Service,  1735  N.  Lyim  Street, 
Room  3025,  Arlington,  VA  22209-6038. 
Written  comments  may  also  be 
submitted  via  fax  to  (703)  292-4058. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
Postal  Service  Headquarters  Library,  475 
LTSnfant  Plaza  SW.,  11th  Floor  North, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garry  A.  Rodriguez,  (212)  613-8748, 
New  York  Rates  and  Classification 
Service  Center;  or  Neil  Berger,  (703) 
292-3645,  Mailing  Standards. 
SUPPLEMENTARY  INFORMATION:  A  basic 
requirement  for  mailability  in  Domestic 
Mail  Classification  Schedule  (DMCS) 
§  6020  (and  Domestic  Mail  Manual 
(DMM)  §C010.1.1)  is  that  "[aJU  items, 
other  than  keys  and  identification 
devices,  which  are  0.25  inch  thick  or 
less  must  be  rectangular  in  shape,  at 
least  3.5  inches  in  width,  and  at  least  5 
inches  in  length."  Administrative 
rulings  issued  by  the  Postal  Service 
have  interpreted  and  further  clarified 
that  the  term  "rectangular"  implies  that 
rectangular  mailpieces  must  have  four 
right-angle  corners,  four  straight  and 
regular  edges,  and  no  holes  or  other 
voids  within  their  dimensions. 

Mailpieces  that  are  'A  inch  thick  or 
thinner  typically  meet  the  dimensional 
standards  for  "letter-size  mail"  or  "flat- 
size  mail."  These  two  mail  processing 
categories  represent  both  the  vast 
majority  of  mailpieces  sorted  and 
distributed  in  mail  processing  facilities 
and  virtually  all  mail  sorted  into  cases 
and  delivered  by  Postal  Service  carriers. 

The  requirement  that  mail  must  be 
rectangular  within  certain  dimensions 
for  the  typical  letter-size  or  flat-size 
mailpieces  was  established  to  ensure 
that  the  Postal  Service  could  efficiently 
handle  and  deliver  such  mail,  whether 
by  automated,  mechanized,  or  manual 
means. 

CMM  items  would  differ  fi-om  other 
letter-size  mail  and  flat-size  mail  that  is 
V4  inch  thick  or  less  in  two  significant 
aspects.  First,  CMM  items  could  be 
nonrectangular  or  irregular  in  shape. 
Second,  such  mail  would  be  required  to 
bypass  all  Postal  Service  handling 
between  the  mailer's  plant  (or  point  of 
origin)  and  the  post  office  delivery  imit. 
CMM  items  would  therefore  not  be 
expected  or  required  to  be  compatible 
with  mechanical  or  automated 
processing  because  their  entry  profile 


was  specifically  developed  so  that  CMM 
pieces  would  bypass  mail  processing 
operations  designed  for  fairly 
standardized,  rectangular-shaped  mail. 

CMM  Verification  and  Entry 

At  the  mailer's  option,  CMM  items 
would  have  to  be  presented  for  postage 
verification  at  the  origin  office  under 
existing  plant-verified  drop  shipment 
(PVDS)  procedures  as  defined  in  DMM 
P950,  prepared  as  Express  Mail  or 
Priority  Mail  drop  shipment  standards 
under  DMM  M072,  or  taken  directly  to 
a  destination  Postal  Service  facility  with 
a  business  mail  entry  imit  as  a  presorted 
mailing  subject  to  the  requirements  in 
DMME610.8.0. 

Under  the  PVDS  option,  current 
standards  for  a  200-piece  minimum 
volume  would  apply  only  to  the  entire 
PVDS  mailing  job  rather  than  to  the 
quantity  for  each  destination  delivery 
unit  (DDU).  Normally,  the  DDU  is  the 
facility  where  the  mail  would  be 
distributed  to  and  cased  for  delivery  by 
the  corresponding  mail  carrier  or,  for 
noncarrier  offices,  the  facility  where  the 
mail  is  distributed  into  post  office 
boxes.  Transportation  to  each 
destination  would  be  either  on  a  vehicle 
owned  or  contracted  by  the  mailer,  or  it 
would  be  through  the  use  of  existing 
Express  Mail  or  Priority  Mail  drop 
shipment  standards  in  DMM  D072. 

CMM  Preparation 

Each  CMM  mailing  would  be  subject 
to  the  current  minimum  volume 
requirement  of  200  pieces  for  presorted 
Standard  Mail  mailpieces  only.  There 
would  be,  however,  no  minimum 
volume  requirements  for  packaging  or 
cdntainerization  because  all  mail 
processing  operations  would  be 
bypassed. 

Packaging  of  CMM  pieces  would  be 
required  for  all  types  of  containers  used 
in  order  to  maintain  mailpiece 
orientation,  inhibit  movement  of  the 
pieces,  and  ensure  stability  in  transit.  At 
the  same  time,  packaging  would  help 
protect  the  individual  mailpieces  from 
damage.  The  number  of  pieces  in  each 
package  and  the  method  of  packaging 
would  be  at  the  mailer's  discretion, 
subject  to  applicable  standards  for 
suitable  materials  and  package  sizes  in 
DMM  M020. 

CMM  would  be  required  to  be 
prepared  in  containers  as  appropriate  to 
the  volume  of  mail  destined  for  the 
DDU.  Equipment  such  as  sleeved  letter 
trays.  Express  Mail  and  Priority  Mail 
containers  [i.e..  Postal  Service  pouches, 
sacks,  envelopes,  and  boxes)  or 
envelopes  or  boxes  supplied  by  the 
mailer  would  be  permitted  as 
containers.  Each  mailing  presented  in 


mailer-supplied  containers,  including 
those  prepared  as  Express  Mail  and 
Priority  Mail  drop  shipment,  would  be 
required  to  be  accompanied  by  sample 
containers  for  tare  weight  calculations. 
Mailings  with  more  than  three  different 
types  of  containers  or  mailings 
consisting  of  nonidentical-weight  pieces 
would  be  required  to  be  presented  using 
a  manifest  mailing  system  (MMS)  under 
DMM  P910  or  any  other  available 
postage  payment  system  if  approved  by 
the  Business  Mailer  Support  (BMS) 
manager.  Postal  Service  Headquarters. 

CMM  containers  would  be  required  to 
bear  the  correct  container  label  and  be 
endorsed  to  the  attention  of  the  delivery 
unit  supervisor  or  postmaster  with 
instructions  to  "open  and  distribute" 
the  contents.  At  die  DDU,  die  CMM 
pieces  would  be  distributed  to  mail 
carriers  for  casing,  and  deliver^',  or  in 
the  case  of  noncarrier  offices,  to  clerks 
for  distribution  directly  into  post  office 
boxes. . 

At  the  mailer's  option,  every  piece  in 
a  mailing  would  be  permitted  to  bear 
the  correct  carrier  route  code  under 
DMM  M014.  If  applied,  the  carrier  route 
code  would  require  the  use  of  CASS- 
certified  software  and  the  current  USPS 
Carrier  Route  File  scheme,  hard-copy 
Carrier  Route  Files,  or  another  AIS 
product  containing  carrier  route 
information,  subject  to  DMM  A930  and 
A950.  Carrier  route  information  would 
also  require  updating  within  90  days 
before  the  mailing  date. 

CMM  Rates 

CMM  pieces  would  be  subject  to  the 
basic  nonletter  piece  rates,  with  no 
destination  entry  discount,  in  the 
Standard  Mail  Regular  and  Nonprofit 
subclasses.  Owing  to  the  irregular  or 
nonrectangular  shape  inherent  with 
CMM  pieces,  such  pieces  would  also  be 
subject  to  the  residual  shape  surcharge 
(RSS).  CurrenUy.  the  RSS  is  applied 
only  to  mailable  pieces  vdthin  the 
Standard  Mail  subclasses  that  are 
prepared  as  a  parcel  or  age  not  within 
the  dimensional  standaras  for  either 
letter-size  mail  or  flat-size  mail. 

CMM  pieces  would  not  be  eligible  for 
any  destination  entry  discount, 
automation  rate,  or  other  presort  rate.  In 
addition,  because  CMM  pieces  would 
not  be  handled  in  mail  processing 
facilities,  such  pieces  would  not  be 
eligible  for  the  parcel  barcode  discount, 
which  currenUy  is  available  to 
appropriately  barcoded  pieces  that  are 
also  subject  to  the  residual  shape 
surcharge.  Special  ser\'ices,  as  provided 
in  DMM  S900,  would  not  be  available 
for  CMM  pieces. 
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CMM  Postage  Payment 

CMM  pieces  would  be  subject  to  the 
same  options  of  postage  payment 
(precanceled  stamps,  metered  postage, 
or  permit  imprint)  for  Standard  Mail 
pieces  as  permitted  by  current  standards 
in  DMM  P600.  CMM  mailers  would  not 
be  required  to  obtain  special  mailing 
permits  or  authorizations  other  than 
those  already  required  for  Regular  or 
Nonprofit  Standard  Mail. 

Mailers  would,  in  most  cases,  be 
required  to  pay  postage  through  an 
approved  manifest  mailing  system 
(MMS)  when  more  than  three  different 
types  of  mailing  containers  are  used  or 
when  the  mailing  consists  of 
nonidentical-weight  pieces.  Express 
Mail  and  Priority  Mail  drop  shipments 
generally  are  also  better  processed 
through  a  manifesting  system.  The 
Business  Mail  Support  (BMS)  manager 
at  Headquarters  would  approve  the 
manifest  mailing  systems  and  any  other 
postage  payment  system  such  as  an 
optional  procedure, 

CMM  Markings  and  Endorsements 

In  addition  to  the  current  class  and 
rate  markings  required  for  Standard 
Mail  pieces,  CMM  pieces  would  have  to 
bear  the  marking  "CUSTOMIZED 
MARKETMAIL"  (or  the  approved 
abbreviations  "CUST  MKTMAIL"  or 
"CMM").  The  standards  and  placement 
of  applicable  markings  and 
endorsements  would  follow  existing 
requirements  for  Standard  Mail  pieces 
imderDMMM012. 

CMM  Physical  Characteristics 

CMM  mailpieces  could  be  constructed 
of  any  material  that  is  safe  for  handling 
by  Postal  Service  personnel.  However, 
CMM  pieces  would  have  to  be 
sufficiently  flexible  to  withstand  normal 
handling  required  for  carrier  casing  and 
delivery  and  for  placement  into  mail 
receptacles  and  post  office  boxes. 

CMM  pieces  would  not  be  allowed  to 
have  attachments  or  enclosures. 
However,  it  would  be  permissible  for  a 
CMM  piece  to  be  constructed  or 
assembled  from  layers  or  parts  to  form 
a  single  item. 

For  purposes  of  defining  the 
dimensional  requirements,  a  straight 
line  drawn  between  the  most  distant 
outer  points  on  a  CMM  mailpiece  would 
define  the  axis  of  its  length  and  a 
perpendicular  line  to  that  axis  would  be 
the  axis  of  its  height.  The  minimiim  and 
maximimi  dimensions  and  weight  are  as 
follows: 

(1)  Height:  No  less  than  3V2  inches 
and  no  more  than  12  inches. 

(2)  Length:  No  less  than  5  inches  and 
no  more  than  15  inches. 


(3)  Thickness:  No  less  than  0.007  inch 
at  its  thirmest  point  and  no  more  than 
%  inch  when  measured  at  its  thickest 
point. 

(4)  Weight:  No  more  than  3.3  ounces. 
CMM  pieces  would  be  permitted  to 

have  voids  or  holes  within  their 
dimensions,  and  they  would  also  be 
permitted  to  have  a  nonuniform 
thickness.  If  pieces  are  of  nonuniform 
thickness,  packages  of  CMM  pieces 
woidd  be  required  to  be  prepared  by 
counterstacking  under  DMM  M020  to 
ensure  stability  in  transit. 

Mailpiece  design  approval  by  the 
manager  of  business  mail  entry  in  the 
district  serving  the  office  of  mailing, 
though  not  required,  would  be  highly 
recommended.  Physical  or  graphic 
content  would  be  subject  to  current 
standards  in  DMM  C020  and  C030  and 
to  any  applicable  nonpostal  statutes  and 
regulations. 

CMM  Addressing 

Each  CMM  piece  would  be  required  to 
bear  a  complete  mailing  address 
including  an  accurate  5-digit  ZIP  Code 
or  ZIP+4  code.  CMM  pieces  must  bear 
the  exceptional  address  format  or  the 
occupant  address  format  under  DMM 
A040. 

The  exceptional  address  format  uses 
both  a  recipient's  name  and  the 
alternative  "Current  Occupant"  or 
"Current  Resident,"  followed  by  a 
complete  delivery  address,  city,  state, 
and  ZIP  Code  or  ZIP+4  code.  If  the 
named  recipient  has  moved,  mail 
bearing  an  exceptional  address  format  is 
neither  forwarded  to  the  recipient's  new 
address  nor  returned  to  the  sender. 
Instead,  such  mail  is  left  at  the  indicated 
delivery  address  for  the  current 
resident. 

The  occupant  address  format  does  not 
use  £in  actual  recipient's  name  but  only 
the  designation  "Occupant," 
"Householder,"  or  "Resident"  in  place 
of  a  name,  followed  by  a  complete 
delivery  address,  city,  state,  and  ZIP 
Code  or  ZIP+4  code.  Mail  bearing  an 
occupant  address  is  never  forwarded  or 
returned. 

The  address  block  could  be  placed 
anywhere  on  the  mailpiece  as  currently 
permitted  for  flat-size  mailpieces, 
whether  printed  directly  on  the 
mailpiece,  or  printed  on  an  address 
label  permanently  affixed  to  the  piece. 
The  address  and  other  mandatory 
information  such  as  postage  indicia  and 
class  and  rate  markings  would  be 
required  to  be  clearly  identifiable  and 
legible,  following  current  mailing 
standards. 

CMM  pieces  woidd  be  subject  to  the 
standard  for  address  quality  and  address 
list  maintenance  that  requires  all  5-digit 


ZIP  Codes  included  in  addresses  on 
pieces  claimed  at  Regular  Standard  Mail 
and  Nonprofit  Standard  Mail  rates  to  be 
verified  and  corrected  within  12  months 
before  the  mailing  date  using  a  method 
approved  by  the  Postal  Service.  This 
requirement  ensures  that  mail  is 
addressed  for  the  correct  ZIP  Code 
destination  and  eliminates  potential 
misdirection  of  meiil.  The  use  of 
detached  address  labels  (DALs)  would 
not  be  permitted  for  CMM  pieces. 

CMM  Delivery 

Postal  Service  handling  of  CMM 
mailpieces  would  end  when  the  mail 
carrier  delivers  the  pieces  to  the 
addresses  shown  on  the  pieces  or  when 
the  postal  employee  distributes  the 
pieces  to  the  correct  post  office  boxes. 
Deliverable  CMM  pieces  would  be 
delivered  or  left  at  the  address,  and 
CMM  pieces  that  are  undeliverable  as 
addressed  because  of  an  invalid  address 
would  be  discarded. 

Ancillary  service  endorsements  used 
for  address  correction  services  and  the 
forwarding  and  return  of  mail  would  not 
be  available.  Each  piece  would  also  be 
required  to  bear  the  appropriate  carrier 
release  endorsement  in  DMM  D042 
("Carrier — Leave  If  No  Response")  to 
indicate  that  a  deliverable  CMM  piece  is 
to  be  left  in  a  safe  location  near  the 
recipient's  mail  receptacle  if  the  piece 
caimot  be  placed  inside  the  receptacle. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  [5  U.S.C. 
of  553(b),  (c)]  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
in  the  Code  of  Federal  Regulations.  See 
39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

l.-The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  416,  3001-3011,  3201- 
3219,  3403-3406,  3621,  3626.  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 
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C    Characteristics  and  Content 

COOO    General  Information 

COlO    General  Mailability  Standards    . 

1.0  MINIMUM  AND  MAXIMUM 
DIMENSIONS 

1.1  Minimum 

[Revise  1.1  to  read  as  follows:] 

For  mailability,  the  following 
standards  apply: 

a.  All  mailpieces  (except  Customized 
MarketMail  mailed  under  E660  and  keys 
and  identification  devices  mailed  under 
E130)  that  are  V4  inch  thick  or  less  must 
be  rectangular,  with  four  square  comers 
and  parallel  opposite  sides. 

b.  All  mailpieces  must  be  at  least 
3V2  inches  high  cuid  at  least  5  inches 
long  (see  Exhibit  1.1). 

c.  All  mailpieces  must  be  at  least 
0.007  inch  thick. 


1.$    Length  and  Height 

***** 

(Redesignate  current  1.3c  as  1.3d  and  add 
new  1.3c  to  read  as  follows:] 

c.  Standard  Mail  Customized 
MarketMail. 

*        *        *        *        * 

C600    Standard  Mail 

1.0  DIMENSIONS 

1.1  Basic  Standards 

These  standards  apply  to  Standard 
Mail: 
*,**** 

[Revise  1.1b  to  read  as  follows:] 

b.  Presorted  rate  and  Customized 
MarketMail  pieces  are  subject  oidy  to 
the  basic  mailability  standards  in  COIO. 

***** 

[Redesignate  current  2.0  through  5.0  as  3.0 
through  6.0,  respectively;  add  new  2.0  to  read 
as  follows:) 

2.0    CUSTOMIZED  MARKETMAIL 

Mailpieces  prepared  as  Customized 
MarketMail  (CMM)  under  E660  must 
meet  these  additional  standards  and 
physical  characteristics: 

a.  The  material  used  for  constructing 
the  pieces,  including  paper,  plastic,  or 
any  other  suitable  material,  must  be  free 
of  sharp  edges,  protrusions,  and  other 
design  elements  that  could  cause  harm 
or  injury  to  USPS  persoimel  handling 
these  pieces. 

b.  The  dimensions  of  the  pieces  must 
not  be  smaller  than  the  minimimi 
dimensions  for  letter-size  mail  in  C050 
or  greater  than  the  maximum 
dimensions  for  flat-size  mail  in  C050. 
Length  and  height  are  defined  as 
follows: 


(1)  The  length  and  the  axis  of  length 
are  determined  by  drawing  a  straight 
line  between  the  two  outer  points  most 
distant  from  each  other. 

(2)  The  height  is  determined  by 
drawing  perpendicular  lines  to  the 
points  that  are  the  greatest  distance 
above  and  below  the  axis  of  length.  The 
simi  of  these  two  lines  defines  the 
height. 

c.  The  maximimi  weight  may  not 
exceed  3.3  ounces. 

d.  Pieces  may  be  rectangular  or 
nonrectangular,  may  be  of  irregular 
thickness,  and  may  include  die  cuts, 
holes,  and  voids. 

e.  Pieces  must  be  flexible  enough  to 
fit  inside  a  minimvmi-size  mail 
receptacle  measming  4V8  inches  wide, 
14''/8  inches  high,  and  5%  inches  long 
(deep). 

f.  Design  approval  by  the  district 
business  mail  entry  manager  is  not 
required,  but  it  is  recommended. 

3.0    RESIDUAL  SHAPE  SURCHARGE 
[Revise  redesignated  3.0  to  read  as  follows:] 

Mail  that  is  prepared  as  a  parcel  or  is 
not  letter-size  or  flat-size  as  defined  in 
C050  is  subject  to  a  residual  shape 
surcharge.  Mail  that  is  prepared  as 
Customized  MarketMail  under  E660  is 
also  subject  to  the  residual  shape 
siu'charge.  There  are  different 
surcharges  for  Presorted  rate  pieces  and 
Enhanced  Carrier  Route  rate  pieces. 
***** 

D    Deposit,  Collection,  and  Delivery 

DOOO    Basic  Information 


D040    Delivery  of  Mail 


D042    Conditions  of  Delivery 

***** 

[Revise  heading  of  7.0  to  read  as  follows:] 

7.0  CARRIER  RELEASE 

[Redesignate  current  text  of  7.0  as  7.1  and 
add  heading  to  read  as  follows:] 

7.1  Parcels 

An  iminsured  parcel  may  not  be  left 
in  an  improtected  place,  such  as  a  porch 
or  stairway,  unless  the  addressee  has 
filed  a  written  order,  or  the  mailer  has 
endorsed  the  parcel  "Carrier — Leave  If 
No  Response."  The  endorsement  must 
appear  directly  below  the  return  address 
as  specified  in  MOl  2. 

[Add  new  7.2  to  read  as  follows:] 

7.2  Customized  MarketMail 

Any  matter  mailed  as  Customized 
MarketMail  imder  E660  must  bear  the 


endorsement  "Carrier — Leave  If  No 
Response"  as  specified  in  MOl 2. 


***** 


E    Eligibility 


*        • 

El  00 
EllO 


*         * 


First-Class  Mail 
Basic  Standards 


1.0  CLASSmCATION  AND 
DESCRIPTION 

1.1  Eligibility 

[Revise  1.1  to  read  as  follows:] 

All  mailable  matter  may  be  sent  as 
First-Class  Mail  (which  for  the  purposes 
of  the  standards  in  1.0  includes  Priority 
Mail)  or  as  Express  Mail,  except 
Customized  MarketMail  imder  E660  or 
other  matter  prohibited  by  the 
respective  standards. 
***** 

E600    Standard  Mail 
E610    Basic  Standards 


4.0    ENCLOSURES  AND 
ATTACHMENTS 


4.3  Nonincidental  First-Class 
Enclosures 

[Revise  first  sentence  of  4.3  to  read  as 
follows;  no  other  change:] 

Letters  or  other  pieces  of 
nonincidental  First-Class  Mail,  subject 
to  postage  at  First-Class  Mail  rates,  may 
be  enclosed  with  Standard  Mail  (except 
matter  mailed  as  Customized 
MarketMail  under  E660).  *   *   * 

4.4  Nonincidental  First-Class 
Attachments 

[Revise  first  sentence  of  4.4  to  read  as 
follows;  no  other  change:] 

Letters  or  other  pieces  of 
nonincidental  First-Class  Mail  may  be 
placed  in  an  envelope  and  securely 
attached  to  the  address  side  of  a 
Standard  Mail  piece  (except  matter 
mailed  as  Customized  MarketMail 
under  E660),  or  of  the  principal  piece, 
as  applicable.  *   *   * 

4.5  Attachment  of  Other  Standard 
Mail  Matter 

[Revise  introductory  sentence  and  4.5b  to 
read  as  follows:] 

The  front  or  back  cover  page  of  a 
Standard  Mail  piece  (except  Customized 
MarketMail)  may  bear  an  attachment 
that  is  also  Standard  Mail  matter  if: 

*        *        *        *        * 

b.  The  material  qualifies  for  and  is 
mailed  at  Standard  Mail  rates. 
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5.0  RATES 

5.1  General  Information 

[Revise  5.1  to  read  as  follows:] 

All  Standard  Mail  rates  are  presorted 
rates  (including  all  nonprofit  rates). 
These  rates  apply  to  mailings  meeting 
the  basic  standards  in  E610  and  the 
corresponding  standards  for  Presorted 
rates  under  E620,  Enhanced  Carrier 
Route  rates  under  E630,  automation 
rates  under  E640,  or  Customized 
MarketMail  rates  imder  E660.  Except  for 
Customized  MarketMail,  destination 
entry  discount  rates  are  available  under 
E650,  and  barcode  discounts  are 
available  for  machinable  parcels  under 
E620.  A  mailpiece  is  subject  to  the 
residual  shape  surcharge  if  it  is 
prepared  as  a  parcel,  or  if  it  is  not  letter- 
size  or  flat-size  under  C050,  or  if  it  is 
prepared  as  Customized  MarketMail 
under  E660.  Nonprofit  rates  may  be 
used  only  by  organizations  authorized 
by  the  USPS  under  E670.  Not  all 
processing  categories  qualify  for  every 
rate.  Pieces  are  subject  to  either  a  single 
minimum  per  piece  rate  or  a  combined 
piece/pound  rate,  depending  on  the 
weight  of  the  individual  pieces  in  the 
mailing  under  5.2  or  5.3. 

5.2  Minimum  per  Piece  Rates 

The  minimum  per  piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  as  follows: 

***** 

[Revise  5.2b  and  5.2c  to  read  as  follows:) 

b.  Letters  and  Nonletters.  In  applying 
the  minimum  per  piece  rates,  a 
mailpiece  is  categorized  as  either  a  letter 
or  a  nonletter,  based  on  whether  the 
piece  meets  the  letter-size  standard  in 
C050,  without  regard  to  placement  of 
the  address  on  the  piece,  except  under 
these  conditions: 

(1)  If  the  piece  meets  both  the 
definition  of  a  letter  in  C050  and  the 
definition  of  an  automation  flat  in  C820, 
the  piece  may  be  prepared  and  entered 
at  an  automation  flat  (nonletter)  rate. 

(2)  If  the  piece  is  prepared  for 
automation  letter  rates,  address 
placement  is  used  to  determine  the 
length  when  applying  the  size  standards 
and  aspect  ratio  requirements  to  qualify 
for  automation  letter  rates  under  C810. 
For  this  purpose,  the  length  is 
considered  to  be  the  dimension  parallel 
to  the  address. 

(3)  If  the  piece  is  mailed  as 
Customized  MarketMail  under  E660,  the 
piece  is  always  subject  to  the  applicable 
Regular  or  Nonprofit  Standard  Mail 
basic  nonletter  per  piece  rate  and  must 
not  exceed  the  maximum  weight  for 
those  rates. 


c.  Individual  Rates.  There  are  separate 
minimum  per  piece  rates  for  each 
subclass  (Regular,  Enhanced  Carrier 
Route,  Nonprofit,  and  Nonprofit 
Enhanced  Carrier  Route)  and  within 
each  subclass  for  the  type  of  mailing 
and  the  level  of  presort  within  each 
mailing  under  E620,  E630,  E640,  and 
E660.  Except  for  Customized 
MarketMail,  discounted  per  piece  rates 
also  may  be  claimed  for  destination 
entry  mailings  (destination  bulk  mail 
center  (DBMC),  destination  sectional 
center  facility  (DSCF),  and  destination 
delivery  unit  (DDU))  under  E650.  DDU 
rates  are  available  only  for  mail  entered 
at  Enhanced  Carrier  Route  or  Nonprofit 
Enhanced  Carrier  Route  rates.  See  R600 
for  individual  per  piece  rates. 

5.3  Piece/Pound  Rates 

[Revise  5.3  by  adding  a  new  sentence  after 
the  first  sentence  to  read  as  follows;  no  other 
change:] 

*  *   *  Pieces  exceeding  3.3  ounces  may 
not  be  mailed  as  Customized 
MarketMail.  *  *  * 
***** 

[Revise  heading  of  5.4  to  read  as  follows:] 

5.4  Machinable  Parcel  Barcode 
Discount 

[Revise  last  sentence  to  read  as  follows:] 

*  *   *  Pieces  mailed  at  Enhanced 
Carrier  Route,  Nonprofit  Enhanced 
Carrier  Route,  or  Customized 
MarketMail  rates  are  not  eligible  for  a 
barcoded  discount. 

5.5.    Residual  Shape  Surcharge 

[Revise  5.5  to  read  as  follows:] 

Standard  Mail  that  is  prepared  as  a 
parcel  or  is  not  letter-size  or  flat-size  as 
defined  in  C050  is  subject  to  a  residual 
shape  surcharge.  Mail  that  is  prepared 
as  Customized  MarketMail  under  E660 
is  also  subject  to  the  residual  shape 
surcharge.  There  are  different 
sm-charges  for  Presorted  rate  pieces  and 
Enhanced  Carrier  Route  rate  pieces. 
Only  the  surcharges  for  Presorted  rate 
pieces  apply  to  Customized  MarketMail. 


9.0    SPECIAL  SERVICES 

***** 

9.3     Ineligible  Matter 

Special  services  may  not  be  used  for 
any  of  the  following  types  of  Standard 
Mail: 

***** 

[Add  9.3e  to  read  as  follows:] 

e.  Pieces  mailed  as  Customized 
MarketMail. 


E620    Presorted  Rates 

***** 

(Revise  heading  and  text  of  3.0  to  read  as 
follows:] 

3.0    RESIDUAL  SHAPE  SURCHARGE 

Presorted  Standard  Mail  that  is 
prepared  as  a  parcel  or  is  not  letter-size 
or  flat-size  as  defined  in  C050  is  subject 
to  a  residual  shape  surcharge. 


E630    Enhanced  Carrier  Route  Rates 

***** 

5.0    RESIDUAL  SHAPE  SURCHARGE 

[Revise  5.0  to  read  as  follows:] 

Enhanced  Carrier  Route  Standard 
Mail  that  is  prepared  as  a  parcel  or  is 
not  letter-size  or  flat-size  as  defined  in 
C050  is  subject  to  a  residual  shape 
surcharge. 
***** 

E650    Destination  Entry 

1.0  BASIC  STANDARDS 

1.1  Rate  Application 

[Revise  first  sentence  of  1.1  to  read  as 
follows;  no  other  change:] 

Except  for  Customized  MarketMail  as 
defined  in  E660,  Regular,  Nonprofit, 
Enhanced  Carrier  Route,  and  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail 
meeting  the  basic  standards  in  E610 
may  qualify  for  the  destination  BMC, 
SCF,  or  DDU  entry  rates,  as  applicable, 
if  deposited  at  the  correct  destination 
postal  facility,  subject  to  the  general 
standards  below  and  the  specific 
standards  in  5.0,  6.0,  and  7.0, 
respectively.  *   *   * 
***** 

[Add  new  E660  to  read  as  follows:] 
E660  Customized  MarketMail 
Summary 

E660  describes  the  eligibility 
standards  for  Customized  MarketMail 
(CMM)  including  standards  for 
minimum  volumes,  addressing,  and 
drop  shipment. 

1.0  BASIC  STANDARDS 

1.1  General 

Customized  MarketMail  (CMM)  is  an 
option  for  mailing  nonrectangular  and 
irregular-shaped  Regular  Standard  Mail 
and  Nonprofit  Standard  Mail  pieces  if 
the  pieces  weigh  3.3  ounces  or  less  and 
meet  the  physical  characteristics  and 
the  dimensional  requirements  in  C600 
and  the  mail  preparation  standards  in 
M660.  Other  Regular  and  Nonprofit 
Standard  Mail  measuring  %  inch  thick 
or  less  and  meeting  the  applicable 
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standards  in  C600,  E660,  and  M660  may 
be  entered  as  CMM  at  the  mailer's 
option.  CMM  must  be  entered  directly  at 
a  destination  delivery  unit  (DDU). 

1.2    Basic  Standards 

All  pieces  in  a  CMM  mailing  must: 

a.  Meet  the  basic  standards  for 
Standard  Mail  in  E610  and,  for 
Nonprofit  Standard  Mail,  the  additional 
standards  in  E670. 

b.  Be  part  of  a  single  mailing  of  at 
least  200  addressed  pieces.  All  pieces 
must  be  identical  in  size,  shape,  and 
weight  unless  excepted  by  standard 
under  an  approved  postage  payment 
system. 

c.  Bear  a  completekdelivery  address 
using  the  exceptional  address  format  or 
occupant  address  format  imder  A040 
with  the  correct  ZIP  Code  or  ZIP +4 
code.  Each  piece  must  also  bear  a  carrier 
release  endorsement  as  specified  by 
DO42.7.0.  These  additional  addressing 
standards  apply: 

(1)  Detached  address  labels  (DALs) 
under  A060  are  not  permitted. 

(2)  Ancillary  service  endorsements 
under  FOlO  are  not  permitted. 

(3)  All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  must  be  verified 
and  corrected  within  12  months  before 
the  mailing  date,  using  a  USPS- 
approved  method.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 
v\d[ien  the  corresponding  mail  is 
presented  to  the  USPS.  This  standard 
applies  to  each  address  individually, 
not  to  a  specific  list  or  mailing.  An 
address  meeting  this  standard  may  be 
used  in  mailings  at  any  other  rates  to 
which  the  standard  applies  during  the 
12 -month  period  after  its  most  recent 
update. 

(4)  At  the  mailer's  option,  a  carrier 
route  information  line  under  M014  may 
be  added.  If  this  option  is  used,  a  carrier 
route  code  must  be  applied  to  every 
piece  in  the  mailing  and  must  be 
applied  using  CASS-certified  software 
and  the  current  USPS  Carrier  Route  File 
scheme,  hard  copy  Carrier  Route  Files, 
or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route 
information  must  be  updated  within  90 
days  before  the  mailing  date. 

d.  Be  marked,  sorted,  and 
documented  as  specified  in  M660. 

e.  Be  entered  at  the  destination 
delivery  unit  appropriate  to  the  delivery 
address  on  the  corresponding  mail,  as  a 
mailing  subject  to  the  applicable 
requirements  in  E650,  as  a  mailing  using 
Express  Mail  or  Priority  Mail  drop 
shipment  under  M072,  or  as  a  plant- 
verified  drop  shipment  (PVDS)  mailing 


under  P950.  Minimum  volumes  per 
destination  are  not  required. 

2.0    RATES 

Each  CMM  piece  is  subject  to  the 
Presorted  Regular  or  Nonprofit  Standard 
Mail  nonletter,  nondestination  entry 
basic  rate  plus  the  residual  shape 
surcharge.  CMM  is  not  eligible  for  the 
parcel  barcode  discount. 

3.0    SPECL\L  SERVICES 

CMM  is  not  eligible  for  any  special 
service. 

***** 

E700    Package  Services 
E710    Basic  Standards 

1.0  BASIC  INFORMATION 

1.1  Definition 

[Revise  first  sentence  of  1.1  to  read  as 
follows;  no  other  change:] 

Package  Services  mail  consists  of 
mailable  matter  that  is  neither  mailed  or 
required  to  be  mailed  as  First-Class  Mail 
nor  entered  as  Periodicals  (imless 
permitted  or  required  by  standard)  or  as 
Customized  MarketMail  as  defined  in 
E660.  *   *   * 


F    Forwarding  and  Related  Services 

FOOO    Basic  Services 
FOlO    Basic  Information 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.3  Standard  Mail 

Undeliverable-as-addressed  (UAA) 
Standard  Mail  is  treated  as  described  in 
Exhibit  5.3a  and  Exhibit  5.3b,  with  these 
additional  conditions: 

***** 

[Add  5.3k  to  read  as  follows:] 

k.  Customized  MarketMail  under 
E660  is  not  eligible  to  use  ancillary 
service  endorsements. 

***** 

M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 
MOlO    Mailpieces 
MOll     Basic  Standards 

1.0    TERMS  AND  CONDITIONS 

***** 

1.4  Mailings 

Mailings  are  defined  as:    . 

***** 

d.  Standard  Mail.  Except  as  provided 
in  E620.1.2,  the  types  of  Standard  Mail 


listed  below  may  not  be  part  of  the  same 
mailing.  See  M041,  M045,  M610,  M620, 
and  M900  for  copalletized,  combined,  or 
mixed-rate  mailings. 

***** 

[Add  1.4d(8)  to  read  as  follows:] 

(8)  Customized  MarketM^l  and  any 
other  type  of  mail. 


M012    Markings  and  Endorsements 


2.0  MARKINGS— FIRST-CLASS  MAIL 
AND  STANDARD  MAIL 

2.1  Placement 

Markings  must  be  placed  as  follows: 

***** 

[Revise  2.1b  to  read  as  follows:] 

b.  Other  Markings.  The  rate-specific 
makings  "AUTO,"  "AUTOCR," 
"Presorted"  (or  "PRSRT");  "Single- 
Piece"  (or  "SNGLP")  (First-Class  Mail 
only);  and  "ECRLOT,"  "ECRWSH." 
"ECRWSS,"  and  "Customized 
MarketMail"  (or  "CUST  MKTMAIL"  or 
"CMM")  (Standard  Mail  only))  may  be 
placed  as  follows: 

(1)  In  the  location  specified  in  2.1a. 

(2)  In  the  address  area  on  the  line 
directly  above  or  two  lines  above  the 
address  if  the  marking  appears  alone  or 
if  no  other  information  appears  on  the 
line  with  the  marking  except  optional 
endorsement  line  information  under 
M013  or  carrier  route  package 
information  under  M014. 

(3)  If  preceded  by  two  asterisks  (**), 
the  "AUTO,"  "AUTOCR," 
"PRESORTED"  (or  "PRSRT"), 
"CUSTOMIZED  MARKETMAIL"  (or 
"CUST  MKTMAIL"  or  "CMM"),  or 
"Single-Piece"  (or  "SNGLP")  marking 
also  may  be  placed  on  the  line  directly 
above  or  two  lines  above  the  address  in 
a  mailer  keyline  or  a  manifest  keyline, 
or  it  may  be  placed  above  the  address 
and  below  the  postage  in  an  MLOCR 
ink-jet  printed  date  correction/meter 
drop  shipment  line.  Alternatively,  the 
"AUTO."  "AUTOCR,  "  "PRSRT,"  or 
"SNGLP"  marking  may  be  placed  to  the 
left  of  the  barcode  clear  zone  (subject  to 
the  standards  in  C840)  on  letter-size 
pieces. 
***** 

M070    Mixed  Classes 


M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 

1.0  BASIC  STANDARDS 

1.1  Enclosed  Mail 

[Revise  last  sentence  of  1.1  to  read  as  follows; 
no  other  change:] 
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*   *   *  When  a  drop  shipment  is 
destined  to  a  5-digit  facility,  then 
sacking  or  traying  is  not  required  for 
letters  or  flats,  if  all  enclosed  presort 
destination  packages  are  destined  to  the 
same  5-digit  ZIP  Code  as  the  Express 
Mail  or  Priority  Mails  pouch,  sack,  or 
container. 


1.3    Containers  for  Expedited 
Transport 

[Revise  1.3  to  read  as  follows:] 

Acceptable  containers  for  expedited 
transport  are  as  follows: 

a.  An  Express  Mail  drop  shipment 
must  be  contained  in  a  blue  and  orange 
Express  Mail  pouch,  except  that 
Customized  MarketMail  under  E660 
may  be  contained  in  USPS-provided 
Express  Mail  envelopes  and  cartons  or 
in  any  properly  labeled  container 
supplied  by  the  mailer. 

b.  A  Priority  Mail  drop  shipment  must- 
be  contained  in  either  an  orange  Priority' 
Mail  sack  or  a  letter-size  tray,  except 
that  Customized  MarketMail  under  E660 
may  be  contained  in  USPS-provided 
Priority  Mail  envelopes  and  cartons  or 

in  any  properly  labeled  container 
supplied  by  the  mailer. 
***** 

1.7    Label  23 

(Revise  1.7  to  read  as  follows:] 

As  an  alternative  to  sacks  for  Priority 
Mail  drop  shipments,  letter  trays  or 
mailer-supplied  containers  for 
Customized  MarketMail  under  E660 
may  be  used.  Label  23  is  affixed  to  the 
letter  tray  or  mailer-supplied  container. 
A  single  Label  23  may  be  used  to 
identify  two  letter  trays  strapped 
together.  The  two  trays  must  be  of 
identical  size,  and  each  individual  tray 
must  be  strapped  under  M033.1.5.  Label 
23  must  be  aiffixed  to  the  sleeve  of  the 
top  tray  before  strapping.  These  trays 
must  be  strapped  securely  around  the 
length  of  the  two  trays.  The  total  weight 
of  two  trays  strapped  together  or  mailer- 
supplied  containers  used  for  CMM  may 
not  exceed  70  pounds. 


M600    Standard  Mail 

***** 

[Add  new  M660  to  read  as  follows:] 

M660    Customized  MarketMail 

Summary 

M660  describes  the  basic  preparation 
and  marking  standards  for 
CustomizedMarketMail  (CMM)  meeting 
the  eligibility  standards  in  E660. 


1.0  BASIC  STANDARDS 

1.1  All  Mailings 

All  mailings  and  all  pieces  in  each 
mailing  prepared  as  Customized 
MarketMail  (CMM)  are  subject  to 
specific  preparation  standards  in  1.0 
and  2.0  and  to  these  general  standards: 

a.  All  pieces  must  meet  the  standards 
for  basic  eligibility  in  E610  and  specific 
eligibility  in  E660.  Nonprofit  Standard 
Mail  must  meet  the  additional  eligibility 
standards  in  E670. 

b.  CMM  pieces  must  not  be  part  of  a 
mailing  containing  any  other  type  of 
Standard  Mail. 

c.  Each  mailing  must  meet  the 
applicable  standards  for  mail 
preparation  in  MOlO  and  M020  and  the 
following: 

(1)  Subject  to  the  marking  standards 
in  M012,  Regular  Standard  Mail  pieces 
must  be  marked  "Presorted  Standard" 
{or  "PRSRT  STD")  and  Nonprofit 
Standard  Mail  pieces  must  be  marked 
"Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit").  All 
pieces  must  also  be  marked  Customized 
MarketMail,"  "CUST  MKTMAIL,"  or 
"CMM." 

(2)  At  the  mailer's  option,  a  carrier 
route  information  line  under  M014  may 
be  added.  If  this  option  is  used,  a  carrier 
route  code  must  be  applied  to  every 
piece  in  the  mailing  and  must  be 
applied  using  CASS-certified  software 
and  the  current  USPS  Carrier  Route  File 
scheme,  hard  copyCarrier  Route  Files, 
or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route 
information  must  be  updated  within  90 
days  before  the  mailing  date. 

d.  All  pieces  in  the  mailing  must  meet 
the  specific  sortation  and  preparation 
stcindards  in  M660. 

e.  Pieces  are  subject  to  the  rate 
eligibility  specified  in  E660. 

1.2  Postage 

CMM  is  subject  to  the  same  options  of 
postage  payment  (precanceled  stamps, 
metered  postage,  or  permit  imprint)  for 
Standard  Mail  as  permitted  under  P600. 

1.3  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile  with  the  residual 
shape  surcharge,  must  accompany  each 
mailing.  Mailings  of  nonidentical- 
weight  pieces  or  mailings  using  more 
than  three  different  types  of  containers 
must  also  be  supported  by  standardized 
documentation  meeting  the  standards  in 
P012.  Documentation  for  nonidentical- 
weight  pieces  is  not  required  if  the 
correct  rate  is  affixed  to  each  piece. 


2.0  PREPARATION 

2.1  Packaging 

Two  or  more  pieces  to  the  same  5- 
digit  destination  must  be  packaged 
under  M020  in  any  container  to 
maintain  the  integrity  and  stability  of 
the  pieces  throughout  transit  and 
handling.  The  maximum  weight  for  any 
package  is  20  pounds.  Pieces  of  irregular 
thickness  must  also  be  counterstacked 
as  provided  in  M020.  At  the  mailer's 
option,  CMM  may  be  prepared  in  carrier 
route  packages,  subject  to  the  applicable 
standards  in  M050  and  E630. 

2.2  Containers 

If  more  than  three  types  of  containers 
are  used,  the  mailing  must  be  prepared 
using  an  approved  manifest  mailing 
system  (MMS)  under  P910,  unless  the 
Business  Mailer  Support  (BMS)  manager 
approves  another  postage  payment 
system.  Each  mailing  presented  in 
mailer-supplied  containers  must  be 
accompanied  by  sample  containers  for 
tare  weight  calculations.  The  size  of  the 
containers  must  be  appropriate  to  the 
dimensions  of  the  pieces,  and  the 
number  of  containers  must  be 
appropriate  to  the  volume  of  pieces  in 
the  mailing.  If  Express  Mail  or  Priority 
Mail  drop  shipment  is  used,  containers 
are  subject  to  the  standards  in  M072. 

2.3  Containerizing  and  Labeling 

Mail  must  be  prepared  in  5-digit,  5- 
digit  scheme  using  L606,  or  5-digit 
carrier  route  containers,  with  no 
minimum  volume  (piece  or  weight) 
required  for  an  individual  container.  In 
addition  to  the  required  labeling, 
mailer-supplied  containers  must  be 
marked  "DELIVERY  UNIT— OPEN  AND 
DISTRIBUTE"  on  the  container  label  or 
on  the  address  side  of  the  container. 
Containers  are  prepared  and  labeled  as 
follows: 

a.  PVDS  drop  shipments  must  be 
prepared  in  5-digit  or  5-digit  carrier 
route  letter  trays  or  in  mailer-supplied 
containers  and  labeled  as  follows: 

(1)  Line  1:  City,  state,  and  5-digit  ZIP 
Code  on  mail. 

(2)  Une  2:  "DELIVERY  UNIT— STD 
CMM." 

(3)  Line  3:  Office  of  mailing  or  mailer 
information  (see  M031). 

b.  Express  Mail  and  Priority  Mail  drop 
shipments  must  be  prepared  in  USPS- 
provided  Express  Msiil  or  Priority  Mail 
containers  (i.e.,  pouches,  sacks,  cartons, 
or  envelopes)  or  in  mailer-supplied 
containers  and  must  be  labeled  under 
M072. 
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P    Postage  and  Payment  Methods 

POQO    Basic  Information 

***** 

P040    Permit  Imprints 

*        *        *        *        * 

4.0  INDICL\  FORMAT 

4.1  Basic  Standard 

Exhibit  4.1b  Indicia  Formats 

[Revise  Exhibit  4.1b,  Standard  Mail  by 
adding  an  example  of 
"CustomizedMarketMail,"  "Cast  MktMail, 
or  "CMM"  marking.] 


PRSRT  STD 

CUST  MKTMAIL 

U.S.  POSTAGE  PAID 

NEW  YORK,  NY 

PERMIT  NO.  1 


***** 

R    Rates  and  Fees 

*     I    *        *        *        * 


R600    Standard  Mail 

1.0    REGULAR  STANDARD  MAIL 


*         *         *         * 


1.2    Nonletters — 3.3  oz.  or  Less 

***** 

[Add  footnote  2  to  "Presorted"  to  read  as 
follows:] 

i.  Customized  MarketMail  pieces  are 
subject  to  the  Basic  nondestination 
entry  nonletter  rate,  plus  the  residual 
shape  surcheu^e. 

***** 

3.0    NONPROFIT  STANDARD  MAIL 


3.2 


Nonletters — 3.3  oz.  or  Less 


(Add  footnote  2  to  "Presorted"  to  read  as 
follows:] 

2.  Customized  MarketMail  pieces  are 
subject  to  the  Basic  nondestination 
entry  nonletter  rate,  plus  the  residual 
shape  surcharge. 

***** 

S    Special  Services 

SOOO    Miscellaneous  Services 


S070    Mixed  Classes 

1.0    BASIC  INFORMATION 

(Revise  1.0  to  read  as  follows:] 

For  a  Priority  Mail  drop  shipment,  no 
special  services  may  be  added  to  the 


Priority  Mail  segment,  and  the  mail 
enclosed  may  receive  only  the  following 
services: 

a.  First-Class  Mail  may  be  sent  with 
certified,  special  handing,  or,  for  First- 
Class  Mail  parcels  only,  electronic 
option  Delivery  Confirmation  or 
electronic  option  Signature 
Confirmation. 

b.  Standard  Mail  subject  to  the 
residual  shape  surcharge  (except 
Customized  MarketMail)  may  be  sent 
with  electronic  option  Delivery 
Confirmation. 

c.  Package  Services  mail  may  be  sent 
with  special  handling  or,  for  Package 
Services  parcels  only,  electronic  option 
Delivery  Confirmation  or  electronic 
option  Signature  Confirmation. 


S500    Special  Services  for  Express  Mail 

***** 

2.0    EXPRESS  MAIL  DROP  SHIPMENT 
[Revise  2.0  to  read  as  follows:] 

For  an  Express  Mail  drop  shipment, 
the  content  of  each  Express  Mail  pouch 
is  considered  one  mailpiece  for 
indemnity  coverage,  and  the  mail 
enclosed  may  receive  only  the  following 
services: 

a.  First-Class  Mail  may  be  sent  with 
certified,  special  handing,  or,  for  First- 
Class  Mail  parcels  only,  electronic 
option  Delivery  Confirmation  or 
electronic  option  Signature 
Confirmation. 

b.  Priority  Mail  may  be  sent  with 
certified,  special  handing,  electronic 
option  Delivery  Confirmation,  or 
electronic  option  Signature 
Confirmation. 

c.  Standard  Mail  subject  to  the 
residual  shape  surcharge  (except 
Customized  MarketMail)  may  be  sent 
with  electronic  option  Delivery 
Confirmation. 

d.  Package  Services  mail  may  be  sent 
with  special  handling  or,  for  Package 
Services  parcels  only,  electronic  option 
Delivery  Confirmation  or  electronic 
option  Signature  Confirmation. 
***** 

I    Index  Information 

lOOO    Information 


1020    References 


1022    Subject  Index 


[Add  the  following  two  entries  to  read  as 
follows:] 


Customized  MarketMail,  C600,  E660, 
M660 

***** 

Standard  Mail 

***** 

mail  preparation 

***** 

Customized  MarketMail,  M660 

*        *  .      *        *        * 

An  appropriate  amendment  to  39  CFR 
111  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Neva  R.  Watson, 

Attorney,  Legislative. 

[FR  Doc.  03-12719  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1545,  MB  Docket  No.  03-118.  RM- 
10585] 

Digital  Television  Broadcast  Service; 
Butte,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by  KXLF 
Communications,  Inc.,  licensee  of 
KXLF-TV,  NSTC  channel  4,  Butte, 
Montana,  requesting  the  substitution  of 
DTV  channel  5  for  DTV  channel  15. 
DTV  Channel  5  can  be  allotted  to  Butte, 
Montana,  at  reference  coordinates  46- 
00-27  N.  and  112-26-30  W.  with  a 
power  of  10.7,  a  height  above  average 
terrain  HAAT  of  588  meters.  Since  the 
community  of  Butte  is  located  within 
400  kilometers  of  the  U.S.-Canadian 
border,  concurrence  from  the  Canadian 
must  be  obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  July  7,  2003,  and  reply  comments 
on  or  before  July  22,  2003. 
ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  {except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
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messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Scott  S.  Patrick,  Dow, 
Lohnes  &  Albertson,  PLLC,  1200  New 
Hampshire  Avenue,  NW.,  Suite  800, 
Washington,  DC  20036-6802  (Counsel 
for  KXLF  Communications,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-118,  adopted  May  8,  2003,  and 
released  May  15,  2003.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257, 
Washington,  DC  20554.  This  dociunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  quaIexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Montana  is  amended  by  removing  DTV 
channel  15  and  adding  DTV  channel  5 
at  Butte. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division,  Media  Bureau. 

[PR  Doc.  03-12685  Filed  5-20-03;  8:45  ami 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030509120-3120-01;  I.D. 
0331 03D] 

RIN  0648-AQ32 

Fisheries  of  the  Northeastern  United 
States;  Recreational  Measures  for  the 
Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries;  Fishing  Year  2003 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  recreational 
measures  for  the  2003  summer  flounder, 
scup,  and  black  sea  bass  fisheries.  The 
implementing  regulations  fo^  these 
fisheries  require  NMFS  to  publish 
recreational  measures  for  the  upcoming 
fishing  year  and  to  provide  an 
opportunity  for  public  comment.  The 
intent  of  these  measures  is  to  prevent 
overfishing  of  the  simimer  flounder, 
scup,  and  black  sea  bass  resources. 
DATES:  Comments  must  be  received  on 
or  before  June  5,  2003. 

ADDRESSES:  Comments  on  the  proposed 
recreational  specifications  should  be 
sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  Northeast  Region, 


NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 

Copies  of  supporting  documents  used 
by  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Monitoring  Committee 
and  of  the  Environmental  Assessment, 
Regulatory  Impact  Review,  Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  are  available  from  Daniel 
Furlong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  300  South 
Street,  Dover,  DE  19901-6790.  The  EA/ 
RIR/IRFA  is  also  accessible  via  the 
Internet  at  httpJwww.nero.nmfs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279.  fax  (978)  281- 
9135,  e-mail 
sarah.mclaughlin@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  summer  flounder,  scup,  and 
black  sea  bass  fisheries  are  managed 
cooperatively  by  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  and  the  Mid-Atlantic 
Fishery  Management  Coimcil  (Council), 
in  consultation  with  the  New  England 
and  South  Atlantic  Fishery  Management 
Councils. 

The  management  units  specified  in 
the  Fishery  Management  Plan  (FMP)  for 
the  Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries  include  summer 
flounder  (Paralichthys  dentatus)  in  U.S. 
waters  of  the  Atlantic  Ocean  from  the 
southern  border  of  North  Carolina  (NC) 
northward  to  the  U.S. /Canada  border, 
and  scup  (Stenotomus  chrysops)  and 
black  sea  bass  [Centropristis  striata)  in 
U.S.  waters  of  the  Atlantic  Ocean  from 
35°13.3'  N.  lat.  (the  latitude  of  Cape 
Hatteras  Lighthouse,  Buxton,  NC) 
northward  to  the  U.S. /Canada  border. 

The  FMP  and  its  implementing 
regulations  found  at  50  CFR  part  648, 
subparts  A,  G  (summer  flounder),  H 
(scup),  and  I  (black  sea  bass),  describe 
the  process  for  specifying  annual 
recreational  measures  that  apply  in  the 
Exclusive  Economic  Zone  (EEZ).  The 
states  manage  these  fisheries  within  3 
miles  of  their  coast,  under  the 
Commission's  Interstate  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP.  The  Federal  regulations  govern 
vessels  fishing  in  the  EEZ,  as  well  as 
vessels  possessing  a  Federal  fisheries 
permit,  regardless  of  where  they  fish. 

The  Council's  FMP  established 
Monitoring  Committees  (Committees) 
^for  the  three  fisheries,  consisting  of 
representatives  from  the  Commission, 
the  Mid-Atlantic,  New  England,  and 
South  Atlantic  Councils,  and  NMFS. 
The  FMP  and  its  implementing 


Federal  Register /Vol.  68,  No.  98  /  Wednesday,  May  21,  2003  /  Proposed  Rules 


27769 


regulations  require  the  Committees  to 
review  scientific  and  other  relevant 
information  annually  and  to  recommend 
management  measures  necessary  to 
achieve  the  recreational  harvest  limits 
established  for  the  summer  flounder, 
scup,  and  black  sea  bass  fisheries  for  the 
upcoming  fishing  year.  The  Council's 
FMP  limits  these  measures  to  minimum 
fish  size,  possession  limit,  and  fishing 
season. 

The  Council's  Demersal  Species 
Committee  and  the  Commission's 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Management  Board  (Board)  then 
consider  the  Committees' 
recommendations  and  any  public 
comment  iii  making  their 
reconmiendations  to  the  Coimcil  and 
the  Commission,  respectively.  The 
Council  then  reviews  the 
recommendations  of  the  Demersal 
Species  Committee,  makes  its  own 
recommendations,  and  forwards  them  to 
NMFS  for  review.  The  Commission 
similarly  adopts  reconmiendations  for 
the  states.  NMFS  is  required  to  review 
the  Council's  recommendations  to 
ensure  that  they  are  consistent  with  the 
targets  specified  for  each  species  in  the 
FMP. 

Final  quota  specifications  for  the  2003 
summer  flounder,  scup,  and  black  sea 
bass  fisheries  were  published  on 
January  2,  2003  (68  FR  60).  These 
specifications  were  determined  to  be 
consistent  with  the  2003  target  fishing 
mortality  rate  (F)  (for  summer  floimder) 
and  target  exploitation  rates  (for  scup 
and  black  sea  bass).  The  2003  coastwide 
recreational  harvest  limits  are  9.28 
million  lb  (4,209  mt)  for  summer 
flounder,  4.01  million  lb  (1,819  mt)  for 
scup,  and  3.43  million  lb  (1,557  mt)  for 
black  sea  bass.  The  specifications  do  not 
establish  recreational  measures,  since 
final  recreational  catch  data  were  not 
available  when  the  Council  made  its 
recreational  harvest  limit 
recommendation  to  NMFS. 

All  minimum  fish  sizes  discussed 
below  are  total  length  (TL) 
measurements  of  the  fish,  i.e.,  the 
straight-line  distance  from  the  tip  of  the 
snput  to  the  end  of  the  tail  while  the  fish 
is  lying  on  its  side. 

Sununer  Flounder 

The  2003  summer  flounder 
recreational  harvest  limit  is  9.28  million 
lb  (4,209  mt),  4.5  percent  less  than  the 
2002  recreational  harvest  limit. 
However,  2002  recreational  simuner 
flounder  landings  are  projected  to  be 
8.13  million  lb  (3,688  mt),  12  percent 
less  than  the  2002  recreational  harvest 
limit.  Assuming  the  same  level  of 
fishing  effort  in  2003,  no  coastwide 
reductions  in  landings  would  be 


required  for  summer  flounder.  However, 
as  described  below,  under  the  Coimcil- 
recommended  conservation  equivalency 
measures,  Virginia  (VA)  would  be 
required  to  reduce  summer  flounder 
landings  in  2003  (by  11  percent). 

NTvIFS  implemented  Framework 
Adjustment  2  to  the  FMP  in  July  2001 
(66  FR  36208).  This  fi-amework 
implemented  a  process  that  makes 
conservation  equivalency  a  management 
option  for  the  summer  flounder 
recreational  fishery.  Conservation 
equivalency  allows  each  state  to 
establish  its  own  recreational 
management  measures  (possession 
limits,  fish  size  limits,  and  fishing 
seasons),  as  long  as  the  combined  effect 
of  all  of  the  states'  management 
measures  achieve  the  same  level  of 
conservadon  as  woiUd  Federal 
coastwide  measures  developed  to 
achieve  the  recreational  harvest  limit,  if 
implemented  by  all  of  the  states  (i.e., 
both  would  have  equivalent  Fs). 
Conservation  equivalency  was 
implemented  for  the  2002  sununer 
floimder  recreational  fishery. 

The  Council  and  Board  recommend 
annually  either  conservation 
equivalency  (whereby  states  develop 
state-specific  measures)  or  coastwide 
management  measures  (whereby  all 
states  adopt  the  same  measures  as  the 
Federal  measures)  for  the  summer 
flounder  recreational  fishery  to  ensure 
that  the  recreational  harvest  limit  will 
not  be  exceeded.  If  the  Coimcil  and  the 
Board  recommend  conservation 
equivalency,  they  must  also  recommend 
coastwide  management  measures  that 
would  be  implemented  if,  following 
NMFS  review  and  public  comment, 
conservation  equivalency  is  not 
implemented  in  the  final  rule.  In 
addition,  the  Council  and  the  Board 
must  recommend  precautionary  default 
measures  that  would  apply  in  states  that 
do  not  implement  conservation 
equivalent  measures,  or  for  which 
management  proposals  ate  not  approved 
by  the  Board.  The  precautionary  default 
measures  are  defined  as  the  set  of 
measures  that  would  achieve  the 
greatest  reduction  in  landings  required 
for  any  state. 

In  December  2002,  the  Council  and 
Board  voted  to  recommend  conservation 
equivalency  to  achieve  the  2003 
recreational  harvest  limit.  Additionally, 
the  Board  agreed  to  allow  states  that 
landed  less  than  their  2002  target  to 
liberalize  regulations  for  2003.  The 
precautionary  default  measures 
specified  by  the  Council  and  Board  are 
the  same  as  specified  for  2002  and 
consist  of  an  18-inch  (45.72-cm) 
minimum  fish  size,  a  possession  limit  of 
one  fish  per  person,  and  no  closed 


season.  The  precautionary  default 
alternative  would  reduce  landings  by  67 
percent,  assuming  the  measures  are 
implemented  by  all  states.  Because  the 
precautionary  default  measures  must  be 
restrictive  enough  to  achieve  the 
necessary  reductions  in  the  state 
requiring  the  greatest  reductions, 
application  of  the  precautionary  default 
would  achieve  higher  than  necessary 
reductions  in  most  states.  State-specific 
reductions  would  range  from  41  percent 
in  Delaware  (DE)  to  88  percent  in  NC. 

Finally,  the  coastwide  alternative 
recommended  by  the  Council  and  Board 
to  be  implemented  in  the  EEZ  if 
conservation  equivalency  is  not 
implemented,  consists  of  a  17-inch 
(43.18-cm)  minimum  fish  size,  a 
possession  limit  of  four  fish  per  person, 
and  no  closed  season.  The  coastwide 
alternative  would  reduce  recreational 
landings  by  32  percent,  based  on  2001 
data,  assuming  the  coastwide 
regulations  are  implemented  by  all 
states.  State-specific  reductions  would 
range  from  0  percent  in  DE  to  63  percent 
inNC. 

The  Commission  has  established 
conservation  equivalency  guidelines 
that  require  each  state,  using  state- 
specific  equivalency  tables,  to 
determine  and  implement  an 
appropriate  possession  limit,  size  limit, 
and  closed  season  to  achieve  the 
landings  reduction  necessary  for  each 
state.  The  state-specific  tables  are 
adjusted  to  account  for  the  past 
effectiveness  of  the  regulations  in  each 
state.  State-specific  reductions 
associated  with  the  2003  coastwide 
recreadonal  harvest  limit  of  9.28  million 
lb  (4,209  mt)  are  based  on  the  number 
of  fish  landed  in  1998  (because  1998  is 
the  last  year  that  recreational  summer 
flounder  regulations  were  consistent 
along  the  coast),  and  the  number  of  fish 
projected  to  have  been  landed  in  2002. 
Recreational  landings  in  1998  were 
6.978  million  fish,  coastwide.  Based  on 
the  mean  weight  of  landed  fish  for  2000, 
2001,  and  2002,  the  harvest  limit  for 
2003  was  converted  to  numbers  of  fish, 
i.e.,  4.122  million  fish.  Landings 
projections  for  2002  indicate  that  VA  is 
the  only  state  required  to  reduce 
summer  flounder  landings  (by  1 1 
percent)  in  2003.  States  other  than  VA 
(from  Maine  (ME)  to  NC)  do  not  require 
any  reductions  in  recreational  summer 
flounder  landings  if  their  current 
regulations  are  maintained. 

The  Board  required  each  state  to 
submit  its  conservation  equivalency 
proposal  to  the  Commission  by  January 
15,  2003.  The  Commission's  Summer 
Flounder  Technical  Committee  has 
since  evaluated  the  proposals  and 
advised  the  Board  of  each  proposal's 
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consistency  with  respect  to  achieving 
the  coastwide  recreational  harvest  limit. 
After  the  Technical  Committee 
evaluation,  the  Board  met  on  February 
25,  2003,  to  approve  or  disapprove  each 
state's  proposal. 

The  Commission  invited  public 
participation  in  its  review  process  by 
holding  public  meetings  and  offering 
the  public  the  opportunity  to  comment 
on  the  state  proposals.  During  the 
comment  period,  the  Commission  will 
notify  NMFS  as  to  which  state  proposals 
have  been  approved  or  disapproved. 
NMFS  will  provide  this  information  in 
the  final  rule,  establishing  the  2003 
recreational  measures  for  these  fisheries. 

If,  at  the  final  rule  stage,  the 
Commission  recommends,  and  NMFS 
accepts,  conservation  equivalency, 
NMFS  would  waive  the  Federal 
recreational  measures  for  federally 
permitted  charter/party  permit  holders 
and  recreational  vessels  fishing  for 
sunmier  flounder  in  the  EEZ.  Those 
vessels  would  be  required  to  abide  by 
the  requirements  enacted  by  the  state  in 
which  they  land  summer  flounder. 
States  that  do  not  submit  proposals,  or 
for  which  proposals  were  disapproved 
by  the  Commission,  would  be  required 
by  the  Commission  to  adopt  the 
precautionary  default  measures.  States 
assigned  the  precautionary  default 
measures  would  be  allowed  to  resubmit 
revised  management  measures.  The 
Commission  would  notify  NMFS  of  any 
resubmitted  proposals  that  were 
approved  after  publication  of  the  final 
rule  implementing  the  recreational 
specifications.  NMFS  then  would 
publish  a  notice  in  the  Federal  Register 
to  notify  the  public  of  any  changes  in 
the  state's  management  measures. 

Scup 

The  2003  scup  recreational  harvest 
limit  is  4.01  miUion  lb  (1,819  mt),  48 
percent  more  than  the  recreational 
harvest  limit  for  2002.  The  2002 
recreational  scup  landings  are  projected 
to  have  been  3.76  million  lb  (1,706  mt). 
As  a  result  of  the  increase  in  the  harvest 
limit,  recreational  scup  landings  can 
increase  by  7  percent  in  2003,  relative 
to  the  projected  landings  for  2002. 
Although  it  appears  that  constraints  on 
^the  fishery  could  be  relaxed,  any 
"  relaxation  should  be  balanced  with  the 
consideration  of  stock  status.  The  most 
recent  assessment  indicates  that  the 
scup  biomass  increased  in  2002  and  is 
likely  to  increase  again  in  2003.  Survey 
information  indicates  that  regulations 
may  have  protected  a  large  1997  year 
class  and  also  indicate  that  strong  year 
classes  were  produced  in  1999  through 
2001.  If  the  1999,  2000,  and  2001  year 
classes  are  large,  and  mortality  of 


undersized  fish  is  reduced,  substantial 
biomass  could  be  added  to  the  stock  by 
2003  and  availability  of  legal-sized  fish 
could  increase.  Because  fewer  fish  were 
landed  by  in  the  recreational  fishery  in 
2002  dian  in  2001 ,  the  Council  decided 
that  the  2001  landings  should  be  used 
as  a  basis  to  determine  the  appropriate 
possession  and  size  limits  to  constrain 
the  2003  landings  to  the  recreational 
harvest  limit.  Additionally,  to  evaluate 
properly  the  required  coastwide 
measures,  it  is  necessary  first  to 
extrapolate  the  2001  landings  to 
estimate  the  level  of  landings  that 
would  have  resulted  if  the  states  had  not 
implemented  any  scup  fishery  closures. 
As  a  result,  to  achieve  the  2003  harvest 
limit,  a  27-percent  reduction  from  the 
extrapolated  2001  level  of  landings  is 
necessary. 

The  2003  scup  recreational  fishery 
will  be  managed  under  separate 
regulations  for  state  and  Federal- waters; 
the  Federal  measures  would  apply  only 
to  party/charter  boats  with  Federal 
permits.  In  Federal  waters,  the  Council 
recommended  coastwide  management 
measures  of  a  10-inch  (25.4-cm) 
minimum  fish  size,  a  50-fish  possession 
limit,  and  open  seasons  of  January  1 
through  February  28,  and  July  1  through 
November  30.  The  Coimcil  has 
estimated  that  t^ese  measures  would 
reduce  recreational  scup  landings  (from 
the  extrapolated  2001  level)  by  27 
percent,  assiuning  that  regulations  will 
be  implemented  by  all  of  the  states.  For 
comparative  purposes,  the  current 
(status  quo)  scup  recreational  measures 
in  the  EEZ  are  a  10-inch  (25.4-cm) 
minimiun  fish  size,  a  20-fish  possession 
limit  and  open  seasons  of  January  1 
through  February  28,  and  July  1  through 
October  2.  NMFS  has  reviewed  the 
Council's  analyses  of  these  measures 
and  is  proposing  the  Coimcil's  preferred 
alternative  without  modification. 

The  Board  postponed  making  a  final 
decision  on  state  measures  for  scup  at 
its  December  2002  meeting  and  advised 
its  staff  to  prepare  an  addendum  to  the 
Commission's  Interstate  FMP  that 
would  provide  the  states  with  a 
mechanism  for  effectively  managing 
their  2003  recreational  scup  fisheries  on 
a  state-by-state  basis.  A  prior  addendum 
that  addressed  the  2002  recreational 
fishery  expired  at  the  end  of  2002.  On 
February  25,  2003,  the  Board  approved 
Addendimi  IX  to  the  Commission's 
Interstate  FMP  (Addendum  IX),  which 
allows  states  from  Massachusetts  (MA) 
through  New  York  (NY)  to  develop 
either  regional  or  state-specific 
management  measures.  For  New  Jersey 
(NJ),  which  has  limited  recreational 
scup  landings  data,  the  Board  approved 
a  10-inch  (25.4-cm)  minimum  size,  a 


50-fish  possession  limit,  and  an  open 
season  of  July  1  through  December  31. 
Due  to  low  scup  landings  in  the 
southern  range  of  the  species,  the  Board 
approved  a  10-inch  (25.4-cm) 
minimum  fish  size,  a  50— fish  possession 
limit,  and  no  closed  season  for  DE, 
Maryland  (MD).  VA,  and  NC.  The 
Monitoring  Committee  has 
recommended  that,  should  the  Board 
implement  conservation  equivalency  for 
the  2003  scup  fishery,  states  from  MA 
through  NY  adopt  a  10-inch  minimum 
fish  size  and  a  50-fish  possession  limit, 
and  achieve  the  necessary  reductions 
through  state-specific  season 
modification.  Although  MA  is  permitted 
a  22-percent  increase  in  landings,  it  has 
chosen  to  maintain  its  2002  regulations 
for  the  2003  season.  Because  the  Federal 
FMP  does  not  contain  provisions  for 
conservation  equivalency,  and  states 
may  adopt  their  own  unique  measures 
under  Addendum  IX,  it  is  likely  that 
state  and  Federal  recreational  scup 
measures  will  differ  for  the  2003  season. 

Black  Sea  Bass 

The  2003  black  sea  bass  recreational 
harvest  limit  is  3.43  million  lb  (1,557 
mt),  the  same  as  that  implemented  in 
2002.  However,  the  2002  recreational 
black  sea  bass  landings  are  projected  to 
be  4.4  million  lb  (1,996  mt).  After 
extrapolating  the  2002  landings  to 
estimate  the  level  of  landings  that 
would  have  been  expected  if  the  states 
had  not  implemented  any  seasonal 
black  sea  bass  fishery  closures,  the 
Council  determined  that  the 
extrapolated  2002  landings  would  have 
to  be  reduced  by  27  percent  to  achieve " 
the  2003  harvest  limit. 

The  Council  and  Board  recommended 
the  following  measures  for  the  2003 
coastwide  recreational  black  sea  bass 
fishery:  A  12-inch  minimum  fish  size, 
a  25-fish  possession  limit,  and  open 
seasons  of  January  1  through  September 
1,  and  September  16  through  November 
30.  These  measures  are  expected  to 
provide  a  27-percent  reduction  in 
recreational  black  sea  bass  landings 
(from  the  2002  level).  For  comparative 
piu-poses,  the  ciurent  (status  quo)  black 
sea  bass  regulations  include  an  11.5- 
inch  (29.21-cm)  minimum  fish  size,  a 
25-fish  possession  limit,  and  no  closed 
season.  NMFS  has  reviewed  the 
Council's  analyses  of  these  measures 
and  is  proposing  the  Council's  preferred 
alternative  without  modification. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
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proposed  rule,  if  adopted,  would  have 
on  small  entities. 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the 
preamble  to  this  rule.  This  proposed 
rule  does  not  duplicate,  overlap,  or 
conflict  with  other  Federal  rules.  A  copy 
of  the  complete  IRFA  is  available  from 
the  Council  (see  ADDRESSES).  A 
summary  of  the  analysis  follows. 

The  proposed  action  could  affect  any 
recreational  angler  who  fishes  for 
summer  flounder,  scup,  or  black  sea 
bass.  However,  this  suimnary  of  the 
IRFA  focuses  upon  the  impacts  on 
party/charter  vessels  issued  a  Federal 
permit  for  summer  flounder,  scup,  and/ 
or  black  sea  bass  because  these  vessels 
can  be  specifically  identified  in  the 
Federal  vessel  permit  database  and 
would  be  impacted  by  the  recreational 
measures,  regardless  of  whether  they     - 
fish  in  Federal  or  state  waters.  Although 
other  recreational  anglers  are  likely  to 
be  impacted,  they  are  not  considered 
small  entities,  nor  is  there  a  permit 
requirement  to  participate  in  these 
fisheries. 

In  the  EA,  the  no  action  alternative  for 
each  species  is  defined  as  the 
continuation  of  the  management 
measures  implemented  for  the  2002 
fishing  season.  The  Council  did  not 
analyze  an  alternative  combining  the 
status  quo  measures  in  place  for  all 
three  species.  In  consideration  of  the 
Council-recommended  recreational 
harvest  limits  established  for  the  2003 
fishing  year,  implementation  of  the 
same  recreational  measures  established 
for  the  2002  fishing  year  would  be 
inconsistent  wnth  die  goals  and 
objectives  of  the  FMP  and  its 
implementing  regulations,  and,  because 
it  could  result  in  overfishing  of  the 
black  sea  bass  fishery,  it  also  would  be 
inconsistent  with  National  Standard  1  of 
the  Magnuson-Stevens  Act.  Therefore, 
the  no  action  alternative  was  not 
considered  to  be  a  reasonable  alternative 
to  the  preferred  action  and  its  collective 
impacts  were  not  analyzed  in  the  EA/ 
RIR/IRFA.  The  no  action  measure  for 
summer  flounder  was  analyzed  in 
Alternative  1,  in  combination  with 
preferred  measures  for  scup  and  black 
sea  bass.  The  no  action  measures  for 
scup  and  black  sea  bass  were  considered 
as  part  of  Alternative  2,  in  combination 
with  the  non-preferred  coastwide 
measure  for  summer  floimder,  i.e.,  the 
measure  that  would  be  implemented  if 
conservation  equivalency  is  not 
implemented  in  the  final  rule. 

The  Council  estimated  that  the 
proposed  measures  could  affect  any  of 
the  760  vessels  possessing  a  Federal 
charter/party  permit  for  summer 


floimder,  scup,  and/or  black  sea  bass  in 
2001,  the  most  recent  year  for  which 
complete  permit  data  are  available.  Oidy 
368  of  these  vessels  reported  active 
participation. in  the  recreational  summer 
flounder,  scup,  and/or  black  sea  bass 
fisheries  in  2001. 

The  effects  of  the  various  management 
measures  were  analyzed  by  employing 
quantitative  approaches,  to  the  extent 
possible.  Where  quantitative  data  were 
not  available,  the  Council  conducted 
qualitative  analyses.  Although  NMFS' 
Regulatory  Flexibility  Act  guidance 
recommends  assessing  changes  in 
profitability  as  a  result  of  proposed 
measures,  the  quantitative  impacts  were 
instead  evaluated  using  changes  in 
party/charter  vessel  revenues  as  a  proxy. 
This  is  because  reliable  cost  data  are  not 
available  for  these  fisheries.  Without 
reliable  cost  data,  profits  cannot  be 
discriminated  from  gross  revenues.  As 
reliable  cost  data  become  available, 
impacts  to  profitability  can  be  more 
accurately  forecast.  Similarly,  changes 
to  long-term  solvency  were  not  assessed 
due  both  to  the  absence  of  cost  data  and 
because  the  recreational  management 
measures  change  annually  according  to 
the  specification-setting  process. 

Data  fi'om  the  Marine  Recreational 
Fisheries  Statistical  Survey  (MRFSS) 
were  used  to  project  the  number  of 
recreational  party/charter  vessel  trips 
made  in  each  state.  The  MRFSS  data 
indicate'  that  anglers  fished  30.96 
million  days  in  2002  in  the  Northeast 
Region  (ME  tiu-ough  NC).  In  the 
Northeast  Region,  party /charter  angleTs 
comprised  about  5  percent  of  the  angler 
fishing  days,  and  party/charter  anglers 
fishing  in  MA,  NY,  NJ,  MD,  and  NC 
comprised  82  percent  of  the  total 
projected  party/charter  effort.  The 
number  of  trips  in  each  state  ranged 
from  approximately  365,500  in  NJ  to 
approximately  12,700  trips  in  ME.  The 
number  of  trips  that  targeted  sunmier 
flounder,  scup,  and/ or  black  sea  basf 
was  identified,  as  appropriate,  for  each 
measure,  and  the  number  of  trips  that 
would  be  impacted  by  the  proposed 
measures  was  estimated.  Finally,  the 
revenue  impacts  were  estimated  by 
calculating  the  average  fee  paid  by 
anglers  on  party/charter  vessels  in  the 
Northeast  Region  in  2002  ($40.72  per 
angler),  and  the-revenue  impacts  on 
individual  vessels  were  estimated.  The 
analysis  assumed  that  angler  effort  and 
catch  rates  in  2003  will  be  similar  to 
2002. 

The  Coimcil  noted  that  this  method  is 
likely  to  result  in  overestimation  of  the 
potential  revenue  losses  that  would 
result  from  implementation  of  the 
proposed  coastwide  measures  in  these 
three  fisheries  for  several  reasons.  First, 


the  analysis  likely  overestimates  the 
potential  revenue  impacts  of  these 
measures  because  some  anglers  would 
continue  to  take  party/charter  vessel 
trips,  even  if  the  restrictions  limit  their 
landings.  Also,  some  may  engage  in 
catch  and  release  fishing,  and  others 
may  target  other  species.  It  was  not 
possible  to  estimate  the  sensitivity  of 
anglers  to  specific  management 
measures.  Second,  the  universe  of  party/ 
charter  vessels  that  participate  in  the 
fisheries  is  likely  to  be  even  larger  than 
presented  in  these  analyses,  as  party/ 
charter  vessels  that  do  not  possess  a 
Federal  summer  flounder,  scup,  or  black 
sea  bass  permit  because  they  fish  only 
in  state  waters  are  not  represented  in  the 
assessments.  Considering  the  large 
proportion  of  landings  from  state  waters 
(approximately  92  percent  of  summer 
flounder,  94  percent  of  scup  landings, 
and  19  percent  of  black  sea  bass 
landings  in  2001),  it  is  probable  that 
some  party /charter  vessels  fish  only  in 
state  waters  and,  thus,  do  not  hold 
Federal  permits  for  these  fisheries. 
Third,  vessels  that  hold  only  state 
permits  likely  will  be  fishing  under 
different,  potentially  less  restrictive, 
recreational  measures  for  summer 
flounder  and  scup  in  state  waters  under 
the  Commission's  conservation 
equivalency  programs.  For  all  of  these 
reasons,  actual  party /charter  losses  may 
be  less  than  the  amounts  shown  in  this 
assessment. 

Impacts  of  Summer  Flounder 
Alternatives 

The  proposed  action  for  the  summer 
flounder  recreational  fishery  would 
limit  coastwide  catch  to  9.28  million  lb 
(4,209  mt)  and  reduce  landings  by  at 
least  4.5  percent,  compared  to  2002,  by 
either  deferring  management  to  the 
states  or  imposing  coastwide  Federal 
measures  tlmiughout  the  EEZ. 

There  is  very  little  information 
available  to  estimate  empirically  how 
sensitive  the  affected  party/charter  boat 
anglers  might  be  to  the  proposed  fishing 
regulations.  It  is  possible  that  the 
proposed  management  measures  could 
restrict  the  recreational  fishery  for  2003 
and  cause  a  decrease  in  satisfaction  that 
recreational  anglers  experience  (i.e.,  via 
a  reduced  possession  limit,  larger 
minimum  fish  size,  or  closed  season) 
and/ or  demand  for  party/charter  trips. 
Due  to  lack  of  data  on  angler 
satisfaction,  these  effects  caimot  be 
quantified. 

The  impact  of  the  proposed  summer 
flounder  conservation  equivalency 
alternative  among  states  is  likely  to  be 
similar  to  the  level  of  landings 
reductions  that  are  required  of  each 
state.  Landings  projections  for  2002 
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indicate  that  VA  is  the  only  state 
required  to  reduce  summer  flounder 
landings  (by  11  percent)  in  2003.  States 
other  than  VA  (from  ME  to  NC)  do  not 
require  any  reductions  in  recreational 
summer  flounder  landings  if  their 
current  regulations  are  maintained.  If 
the  preferred  conservation  equivalency 
alternative  is  effective  at  achieving  the 
recreational  harvest  limit,  then  it  is 
likely  to  be  the  only  alternative  that 
minimizes  economic  impacts,  to  the 
extent  practicable,  yet  achieves  the 
biological  objectives  of  the  FMP. 
Because  states  have  a  choice,  it  is  more 
rational  for  the  states  to  adopt 
conservation  equivalent  measures  that 
result  in  fewer  adverse  economic 
impacts  that  to  acquiesce  to  the  much 
more  restrictive  measures  contained  in 
the  precautionary  default  alternative. 

Tne  impacts  oi  the  non-preferred 
summer  flounder  coastwide  alternative 
(in  Alternative  2).  which  proposes  a  17- 
inch  (43.2-cm)  minimum  fish  size,  a 
possession  limit  of  four  fish  per  person, 
and  no  closed  season,  were  evaluated 
using  the  quantitative  method  described 
above.  Impacted  trips  were  defined  as 
individual  angler  trips  taken  aboard 
party/charter  vessels  in  2002  that 
landed  at  least  one  summer  flounder 
smaller  than  17  inches  (43.2  cm),  or  that 
landed  more  than  four  summer 
flounder.  The  aneilysis  concluded  that 
the  measures  would  affect  1  percent  or 
less  of  the  party/charter  trips  in  most 
states,  with  state  revenue  losses 
identified  for  MA  ($927),  Rhode  Island 
(RI)  ($15,850),  NY  ($155,636),  NJ 
($22,208),  DE  ($570),  MD  ($570),  VA 
($7,362),  and  NC  ($161).  (These  figures 
are  for  all  vessels  operating  in  each  state 
rather  than  for  each  vessel.)  No  state 
revenue  losses  were  identified  for  ME, 
New  Hampshire  (NH),  or  Coimecticut 
(CT). 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  was 
estimated  to  be  $9  in  MA,  $634  in  RI, 
$2,993  in  NY,  $347  in  NJ,  $285  in  DE, 
$190  in  MD,  $409  in  VA,  and  $23  in  NC. 
For  the  reasons  noted  above,  (alternative 
species,  catch  and  release  fishing,  etc.), 
it  is  very  likely  that  some  anglers  would 
continue  to  take  party/charter  vessel 
trips,  even  if  the  restrictions  limit  their 
landings.  Therefore,  this  method  is 
likely  to  overestimate  the  potential 
revenue  impacts  of  the  proposed 
measures.  In  addition,  an  average  of  8 
percent  of  recreational  sunmier  flounder 
landings  were  derived  from  the  EEZ  in 
2001.  Federal  coastwide  measures 
would  apply  to  federally  permitted 
vessels  wherever  they  fish.  However, 
the  states  could  potentially  implement 
different  recreational  measures  for 
siunmer  flounder. 


Precautionary  default  measures  are 
defined  as  measures  that  would  achieve 
at  least  the  overall  required  reduction  in 
landings  for  each  state.  The 
precautionary  default  measures 
specified  by  the  Council  and  Board  (in 
Alternative  3)  consists  of  an  18-inch 
(45.72-cm)  minimum  fish  size,  a 
possession  limit  of  one  fish  per  person, 
and  no  closed  season. 

The  precautionary  default  measures 
would  reduce  state  specific  landings  by 
a  range  of  41  percent  (DE)  to  88  percent 
(NC).  As  specified  by  Framework  2  to 
the  Federal  FMP,  states  that  fail  to 
implement  conservation  equivalent 
measures  would  be  required  to 
implement  precautionary  default 
measures.  The  state-specific  landings 
reductions  associated  with  the 
precautionary  default  measures  are 
substantially  higher  than  the  reductions 
that  would  be  implemented  using 
conservation  equivalency.  As  such,  it  is 
expected  that  states  will  avoid  the 
impacts  of  precautionary  approach 
measures  by  establishing  conservation 
equivalent  management  measures. 
Therefore,  the  precautionary  default 
provision  that  is  included  in  the 
conservation  equivalency  proposal  was 
not  analyzed  as  a  separate  provisfon. 

Impacts  of  Scup  Alternatives 

The  proposed  action  for  scup  would 
limit  coastwide  landings  to  4.01  million 
lb  (1,819  mt)  and  reduce  landings  by  at 
least  27  percent  compared  to  2001. 

For  the  preferred  scup  alternative  (in 
Alternative  1),  impacted  trips  were 
defined  as  indiyidual  angler  trips  taken 
aboard  party/charter  vessels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 
inches  (25.4  cm),  that  landed  more  than 
50  scup.  or  that  landed  at  least  one  scup 
during  the  proposed  closed  seasons  of 
March  1, through  June  30,  and  December 
1  through  December  31.  The  analysis 
concluded  that  the  measures  would 
affect  10  percent  of  the  party/charter 
trips  in  MA  and  1  percent  or  less  of  the 
party/charter  trips  in  five  states,  with 
statewide  revenue  losses  identified  for 
MA  ($421,057),  RI  ($2,324),  NY 
($1,829),  NJ  ($6,475),  MD  ($25,450),  and 
NC  ($8,064). 

The  average  maximum  gross  revenue 
loss  per  party/chcuter  vessel  associated 
with  the  preferred  scup  alternative  was 
estimated  to  be  $8,593  in  MA,  $166  in 
RI,  $59  in  NY,  $185  in  NJ,  $25,450  in 
MD,  and  $2,688  in  NC. 

For  the  scup  no  action  alternative  (in 
Alternative  2),  impacted  trips  were 
defined  as  individual  angler  trips  taken 
aboard  party/charter  veisels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 
inches  (25.4  cm),  that  landed  more  than 
20  scup,  or  that  landed  at  least  one  scup 


during  the  periods  of  March  1  through 
June  30,  and  October  3  through 
December  31.  The  analysis  concluded 
that  the  measures  would  affect  11 
percent  of  angler  trips  taken  aboard 
party/charter  boats  in  MA,  4  percent  in 
RI,  5  percent  in  NY,  and  less  than  1 
percent  in  NJ,  DE,  MD,  and  NC,  with 
statewide  revenue  losses  identified  for 
MA  ($486,423),  RI  ($55,664),  NY 
($702,429),  NJ  ($67,060),  MD  ($25,450), 
and  NC  ($8,064).  No  state  revenue  losses 
were  identified  for  ME,  NH,  CT,  DE,  or 
VA. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
$9,927  in  MA,  $3,976  in  RI,  $22,659  in 
NY,  $1,916  in  NJ,  $25,450  in  MD,  and 
$2,688  in  NC. 

For  the  scup  measures  considered  in 
Alternative  3,  impacted  trips  were 
defined  as  individual  angler  trips  taken 
aboard  party/charter  vessels  in  2002  that 
landed  at  least  one  scup  smaller  than  10 
inches,  that  landed  more  than  50  scup, 
or  that  landed  at  least  one  scup  during 
the  period  of  March  1  through  July  13. 
The  analysis  concluded  that  the 
measures  in  this  alternative  would  affect 
1 1  percent  of  the  peuty/charter  trips  in 
MA  and  1  percent  or  less  of  the  party/ 
charter  trips  in  most  states,  with 
statewide  revenue  losses  identified  for 
MA  ($469,518),  RI  ($9,576),  NY 
($81,902),  NJ  ($19,880),  MD  ($25,450), 
and  NC  ($8,064).  No  state  revenue  losses 
were  identified  for  ME,  NH,  CT,  DE,  or 
VA. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
$9,582  in  MA,  $684  in  RI,  $2,642  in  NY, 
$568  in  NJ,  $25,450  in  MD,  and  $2,688 
in  NC. 

Impacts  of  Black  Sea  Bass  Alternatives 

The  proposed  action  for  black  sea  bass 
would  limit  coastwide  landings  to  3.43 
million  lb  (1,557  mt)  and  reduce 
landings  by  at  least  27  percent 
compared  to  2002. 

For  the  preferred  black  sea  bass 
eJtemative  (in  Alternative  1),  impacted 
trips  were  defined  as  individual  angler 
trips  taken  aboard  party/charter  vessels 
in  2002  that  landed  at  least  one  black 
sea  bass  smaller  than  12  inches  (30.48 
cm),  that  landed  more  than  25  black  sea 
bass,  or  that  landed  at  least  one  black 
sea  b^ss  during  the  proposed  closed 
seasons  of  September  2  through 
September  15,  and  December  1  through 
December  31.  The  analysis  concluded 
that  the  measiires  would  affect  3  percent 
of  the  party/charter  trips  in  NJ,  4 
percent  in  DE,  and  1  percent  or  less  in 
most  states,  with  statewide  revenue 
losses  identified  for  MA  ($1,805),  RI 
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($5,404),  CT  ($368),  NY  ($20,332),  NJ 
($441,702),  DE  ($89,544).  MD  ($41,331), 
VA  ($19,418),  and  NC  ($364).  No  state 
revenue  losses  were  identified  for  ME  or 
NH. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  the  proposed  black  sea  bass 
alternative  was  estimated  to  be  $19  in 
MA,  $193  in  RI,  $46  in  CT,  $442  in  NY, 
$8,334  in  NJ,  $44,772  in  DE,  $13,777  in 
MD,  $1,022  in  VA,  and  $52  in  NC. 

For  the  non-preferred  black  sea  bass 
measures  considered  in  Alternative  2, 
impacted  trips  were  defined  as 
individual  angler  trips  taken  aboard 
party/charter  vessels  in  2002  that 
landed  at  least  one  black  sea  bass 
smaller  than  11.5  inches  (29.21  cm),  or 
that  landed  more  than  25  black  sea  bass. 
The  analysis  concluded  that  the 
proposed  alternative  would  affect  3 
percent  of  the  party/charter  trips  in  DE, 

2  percent  in  NJ,  and  1  percent  or  less  in 
most  states,  with  statewide  revenue 
losses  identified  for  RI  ($1,960),  CT 
($368),  NJ  ($248,570),  DE  ($82,988),  MD 
($16,329),  VA  ($21,261),  and  NC  ($119). 
No  state  revenue  losses  were  identified 
for  ME,  NH,  MA,  or  NY. 

The  average  maximum  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
$70  in  RI,  $46  in  CT,  $4,690  in°NJ, 
$41,494  in  DE,  $5,443  in  MD,  $1,119  in 
VA,  and$17inNC. 

For  the  non-preferred  black  sea  bass 
measures  considered  in  Alternative  3, 
impacted  trips  were  defined  as 
individual  angler  trips  taken  aboard 
party/charter  vessels  in  2002  that 
landed  at  least  one  black  sea  bass 
smaller  than  12.5  inches  (31.75  cm)  or 
that  landed  more  than  25  black  sea  bass. 
The  analysis  concluded  that  the 
measures  would  affect  approximately  5 
percent  of  the  party/charter  trips  in  DE, 

3  percent  in  NJ,  and  1  percent  or  less  in 
most  states,  with  statewide  revenue 
losses  identified  for  RI  ($1,960),  CT 
($368),  NY  ($3,220),  NJ  ($483,095),  DE 
($125,132),  MD  ($40,395),  VA  ($29,602), 
and  NC  ($364).  No  state  revenue  losses 
were  identified  for  ME,  NH,  or  MA. 

.     The  average  maximimi  gross  revenue 
loss  per  party/charter  vessel  associated 
with  this  alternative  was  estimated  to  be 
$70  in  RI,  $46  in  CT,  $70  in  NY,  $9,115 
in  NJ,  $62,566  in  DE,  $13,465  in  MD, 
$1,558  in  VA,  and  $52  in  NC. 

Combined  Impacts  of  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Alternatives 

Potential  revenue  losses  in  2003  could 
differ  for  party/charter  vessels  that  land 
more  than  one  of  the  regulated  species. 
The  cumulative  maximum  gross 
revenue  loss  per  vessel  varies  by  the 


combination  of  permits  held  and  by 
state.  In  RI,  for  example,  revenue  losses 
could  reach  $993  for  vessels  that  land 
all  three  species  in  2003,  compared  to 
expected  revenues  for  2002.  However, 
in  MD,  a  vessel  that  lands  all  three 
species  could  potentially  lose  up  to  a 
maximum  of  $39,417  in  2003.  On 
average,  the  largest  potential  losses  were 
projected  for  party/charter  vessels 
operating  out  of  MA,  NJ,  DE,  and  MD  in 
2003. 

There  are  no  new  reporting  or 
recordkeeping  requirements  contained 
in  any  of  the  alternatives  considered  for 
this  action. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  14,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.105,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.105    Possession  restrictions. 

(a)  Unless  otherwise  specified 
pursuant  to  §  648.107,  no  person  shall 
possess  more  than  four  summer 
flounder  in,  or  harvested  from,  the  EEZ, 
unless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
siunmer  flounder  moratorium  permit,  or 
is  issued  a  siunmer  flounder  dealer 
permit.  *** 
***** 

3.  In  §  648.107,  the  first  sentence  of 
paragraph  (a)  introductory  text  is 
revised  to  read  as  follows: 

§  648.1 07    Conservation  equivalent 
measures  for  ttie  summer  flounder  fishery. 

(a)  For  2003,  the  Regional 
Administrator  has  determined  that 
conservation  equivalent  measures  shall 
be  implemented  by  the  states  for  the 
recreational  summer  flounder  fishery. 


4.  In  §  648.122,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  648.1 22    Time  and  area  restrictions. 


(g)  Time  restrictions.  Vessels  that  are 
not  eligible  for  a  moratorium  permit 
under  §  648.4(a)(6),  and  fishermen 
subject  to  the  possession  limit,  may  not 
possess  scup,  except  from  January  1 
through  February  28  and  from  July  1 
through  November  30.  This  time  period 
may  be  adjusted  pursuant  to  the 
procedures  in  §  648.120. 

5.  In  §648.125,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.125    Possession  limit 

(a)  No  person  shall  possess  more  than 
50  scup  in,  or  harvested  from,  the  EEZ 
unless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
scup  moratorium  permit,  or  is  issued  a 
scup  dealer  permit.  *  *  * 
***** 

6.  Section  648.142  is  revised  to  read 
as  follows: 

§  648.1 42    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  648.4(a)(7), 
and  fishermen  subject  to  the  possession 
limit,  may  not  possess  black  sea  bass, 
except  from  January  1  through 
September  1  and  September  16  through 
November  30.  This  time  period  may  be 
adjusted  pursuant  to  the  procedures  in 
§648.140. 

7.  hi  §  648.143,  paragraph  (b)  is 
revised  to  read  as  follows: 

§648.143    Minimum  sizes. 


(b)  The  minimum  size  for  black  sea 
bass  is  12  inches  (30.48  cm)  TL  for  all 
vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  for  party  boats 
holding  a  moratorium  permit,  if  fishing 
with  passengers  for  hire  or  carrying 
more  than  five  crew  members,  and  for 
charter  boats  holding  a  moratorium 
permit,  if  fishing  with  more  than  three 
crew  members.  The  minimum  size  may 
be  adjusted  for  recreational  vessels 
pursuant  to  the  procedures  in  §  648.140. 


[PR  Doc.  03-12647  Filed  5-20-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030514123-3123-01;  I.D. 
041003B] 

RIN  0648-AQ76 

50  CFR  Part  648 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Frameworic  Adjustment  38 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  measures 
contained  in  Framework  Adjustment  38 
(Framework  38)  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  that  would  exempt  a  fishery  from 
the  Gulf  of  Maine  (GOM)/Georges  Bank 
(GB)  Regulated  Mesh  Area  mesh  size 
regulations.  Framework  38  would 
establish  an  exempted  small  mesh  silver 
hake  (Merluccius  bilinearis)  (whiting) 
fishery  in  the  inshore  GOM.  The 
exempted  fishery  would  be  authorized 
from  July  1  through  November  30  each 
year;  require  the  use  of  specific 
exempted  grate  raised  footrope  trawl 
gear;  establish  a  maximum  whiting 
possession  limit  of  7,500  lb  (3,402  kg); 
and  include  incidental  catch 
restrictions. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  June  5, 
2003. 

ADDRESSES:  Copies  of  the  Framework  38 
document,  its  Regulatory  Impact  Review 
(RIR),  the  Initial  Regulatory  Flexibility 
Analysis  (IRFA),  the  Environmental 
Assessment,  and  other  supporting 
documents  for  the  framework 
adjustment  are  available  from  Paul  J. 
Howard,  Executive  Director,  New 
England  Fishery  Mcinagement  Council, 
50  Water  Street,  Mill  2,  Newburyport, 
MA  01950.  These  documents  are  also 
available  online  at  http:// 
www.nefmc.org. 

Written  comments  on  the  proposed 
rule  should  be  sent  to  Patricia  A. 
Kurkul,  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Framework  38." 
Conmients  may  also  be  sent  via 
facsimile  (fax)'to  (978)  281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 


FOR  FURTHER  INFORMATION  CONTACT:  E. 

Martin  Jaffe,  Fisher\'  Policy  Analyst, 
978-281-9272. 

SUPPLEMENTARY  INFORMATION:  In 
September  2002,  the  New  England 
Fishery  Management  Council's 
(Council)  Whiting  Monitoring 
Committee  (WMC)  released  the  2002 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  small- 
mesh  multispecies  (whiting,  red  hake, 
and  offshore  hake),  which  represents  the 
WMC's  third-year  review  of  the  whiting 
management  program  implemented  in 
Amendment  12  to  the  FMP.  The  2002 
SAFE  Report  also  includes  the  WMC's 
recommendations  regarding  the  future 
management  of  the  small  mesh 
multispecies  resources.  The  WMC 
determined  that  the  fishing  mortality 
objectives  of  the  whiting  management 
program  appear  to  have  been  achieved, 
based  on  the  evaluation  of  relative 
exploitation  indices  as  a  proxy  for 
fishing  mortality. 

The  northern  stock  of  whiting  (as  well 
as  the  northern  stock  of  red  hake)  is 
considered  to  be  "rebuilt,"  or  above  its 
target  biomass  level  according  to  the 
Amendment  12  overfishing  definition. 
The  relative  exploitation  of  northern 
whiting  is  far  below  the  target  value  that 
the  WMC  set  as  a  proxy  for  FMSY,  so 
overfishing  is  not  thought  to  be 
occurring.  The  current  relative 
exploitation  index  is  only  11  percent  of 
'the  WMC's  FMSY  proxy.  With  respect 
to  management  thresholds,  targets,  and 
biological  objectives,  the  WMC 
concluded  that  exploitation  of  the 
northern  stock  of  whiting  could  absorb 
some  increase.  As  one  way  to  increase 
exploitation  in  the  northern  stock  area, 
the  WMC  recommended  consideration 
of  new  exempted  fisheries  for  small 
mesh  multispecies  if  experimental  data 
demonstrate  that  these  fisheries  can 
minimize  regulated  species  bycatch. 

Based  on  this  recommendation,  the 
Council  initiated  a  framework  action 
pursuant  to  50  CFR  648.80(a)(8)(ii), 
which  allows  additions  or  deletions  to 
small  mesh  exemptions  in  the  NE 
multispecies  regulated  mesh  areas  in 
cases  where  there  may  be  insufficient 
data  or  information  to  determine, 
without  public  comment,  the  percentage 
catch  of  regulated  species  or  small  mesh 
species.  This  framework  adjustment 
would  establish  a  seasonal  exempted 
grate  raised  footrope  trawl  fishery  for 
silver  hake  (whiting)  in  the  inshore 
GOM.  This  action  would  allow  for  a 
transition  from  a  successful 
experimental  fishery  for  whiting 
focused  on  minimizing  regulated 
species  bycatch  to  a  more  permeinent 
fishery  that  provides  a  seasonal  small 


mesh  fishing  opportiuiity  for  vessels  in 
the  GOM.  The  exempted  grate  raised 
footrope  trawl  fishery  proposed  in  this 
framework  adjustment  is  the  product  of 
8  years  of  experimental  work  conducted 
by  the  Maine  Department  of  Marine 
Resources  (ME  DMR),  in  cooperation 
with  the  fishing  industry.  The  gear  itself 
evolved  throughout  the  course  of  the 
experimental  fisheries,  as  different  mesh 
configurations  and  grate  bar  spacing 
were  tested.  The  gear  proposed  for  the 
exempted  fishery  in  this  framework 
adjustment  represents  the  configuration 
that  encountered  the  most  success 
minimizing  regulated  species  bycatch 
when  vessels  used  it  to  target  whiting  in 
the  area  proposed  for  exemption.  The 
proposed  season  (July  1  -  November  30) 
and  area  (see  coordinates  below)  for  this 
fishery  most  closely  represents  the 
traditional  Maine  whiting  fishery  and 
the  area  utilized  by  the  fishermen  who 
participated  in  the  experimental  whiting 
grate  fisheries. 

The  biological  analyses  in  Framework 
38  indicate  that  establishing  a  seasonal 
grate  raised  footrope  trawl  fishery  in  the 
inshore  GOM  would  not  be  expected  to 
significanUy  impact  fishing  mortality  or 
rebuilding  schedules  for  any  small  mesh 
multispecies  or  large  mesh  regulated 
groundfish  stocks.  Fishing  mortality  (F) 
on  whiting  in  the  northern  area  is  very 
low  and  the  increase  in  F  that  would  be 
created  by  the  grate  fishery  is  projected 
to  be  very  low. 

The  Groundfish  Plan  Development 
Team  (PDT)  reviewed  the  grate  raised 
footrope  trawl  experimental  fishery  data 
in  the  context  of  juvenile  groundfish 
bycatch  and  determined  that  the 
impacts  of  this  fishery  on  juvenile 
groundfish  mortality  would  not  likely 
be  significant.  The  PDT  concluded  that, 
based  on  the  experimental,  data,  this 
fishery  would  primarily  take  juvenile 
American  plaice,  redfish,  witch 
flounder,  and  white  hake  as  bycatch. 
The  amount  of  bycatch  would  depend 
in  large  measure  on  the  amount  of  effort 
in  the  fishery.  In  terms  of  weight,  data 
presented  in  the  Framework  38 
document  indicate  that  expected 
regulated  species  bycatch  would  be  less 
than  5  percent  of  the  total  catch.  Using 
additional  data  provided  by  ME  DMR 
from  the  2002  experimental  fishery,  the 
PDT  estimated  that  the  numbers  of 
juvenile  fish  that  may  be  caught  in  this 
fishery  could  increase  the  catch  of 
juvenile  plaice  by  1.5  7  percent  and  the 
catch  of  juvenile  witch  flounder  could 
increase  less  than  0.5  percent.  While 
catch-at-age  estimates  are  not  available 
to  make  these  comparisons  for  redfish 
and  white  hake,  the  PDT  experts 
bycatch  of  these  species  to  be  minimal. 
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Exempted  Grate  Raised  Footrope  Trawl 
Fishery  Area 

The  proposed  area  is  an  inshore  area 
in  the  GOM  extending  to  the  Loran 
44500  line  and  northward  along  the 
coast  of  Maine.  This  area  most  closely 
represents  the  historical  whiting  fishery 
and  the  area  utilized  by  the  fishermen 
who  have  participated  in  the 
exi>erimental  whiting  grate  fisheries 
between  1996  and  2002.  During  the 
development  of  this  framework 
adjustment,  the  Council  considered 
three  options  for  the  fishery  area, 
including  the  proposed  area  option.  The 
first  option  was  the  largest  area  under 
consideration  and  included  an  offshore 
component  to  the  proposed  area. 
Another  option  was  the  smallest  area 
under  consideration  and  represented  a 
subset  of  the  proposed  action  where 
past  experimental  fishing  was 
concentrated.  The  proposed  option  was 
selected  by  the  Council,  following  an 
endorsement  by  the  PDT,  even  though 
sampling  was  not  conducted  throughout 
the  entire  area.  The  proposed  option 
was  selected  because  there  are  sufficient 
similarities  (species  composition, 
hydrography,  habitat,  current  flow^. 
bottom  topography)  between  it  and  the 
subset  where  the  experiment  occurred 
to  suggest  that  bycatch  in  the  proposed 
area  option  may  be  similar  to  that 
observed  in  the  experiments.  Thus,  the 
rate  of  capture  of  regulated  species 
would  not  be  expected  to  differ  over  the 
proposed  area. 

Fishing  Season 

The  proposed  season  for  the  GOM 
Grate  Raised  Footrope  Trawl  Fishery  is 
July  1-  November  30.  This  period 
encompasses  the  traditional  seasonal 
presence  of  whiting  along  the  coast  of 
Maine  in  the  GOM  and  the  period  of 
documented  catch  and  bycatch  during 
research  trials  and  experimental  small 
mesh  fisheries  permitted  by  NMFS 
between  1996  and  2002.  The  PDT 
expressed  support  for  a  season  from  July 
1  November  30,  based  on  documented 
catch  rates  and  experimental  data  from 
2001  and  2002,  which  were  reviewed  by 
the  PDT  in  detail. 

During  the  development  of  this 
framework  adjustment,  the  Coimcil 
considered  establishing  a  season  for  this 
fishery  from  June  1  November  30,  but 
ultimately  decided  to  eliminate  the 
month  of  June  from  consideration  after 
evaluating  the  data.  These  data  show 
that  the  coastal  whiting  fishery  started 
in  July  and  ended  in  November. 

The  majority  of  experimental  tows 
with  the  proposed  sweepless  trawl  were 
conducted  diuing  October  and 
November  2001  and  2002.  Past 


experience  demonstrates  that  the 
catches  of  whiting  are  generally  lower 
and  the  bycatch  of  regulated  species  is 
relatively  higher  during  these  months 
than  diuing  the  summer.  Given  that  the 
2001  and  2002  data  for  the  proposed 
sweepless  trawl  show  low  absolute 
bycatch  of  regulated  species  during 
October  and  November,  the  gear  should 
fish  with  even  lower  bycatch  during  the 
summer. 

Gear  Specifications 

Several  gear  specifications  are 
proposed  for  this  fishery,  including  net 
specifications  for  the  raised  footrope 
trawl  that  are  consistent  with  those  in 
the  Cape  Cod  Bay  whiting  fishery,  a 
requirement  to  use  a  sweepless  trawl, 
and  a  requirement  to  use  a  Nordmore- 
style  grate  with  a  maximum  bar  spacing 
of  50  nun  (1.97  inches).  A  minimum 
codend  mesh  requirement  of  2.5  inches 
(6.35  cm)  (square  or  diamond  mesh)  is 
also  proposed.  Vessels  would  be 
allowed  to  use  net  strengtheners  in  this 
fishery,  provided  that  they  are 
consistent  with  the  existing  net 
strengthener  provisions  for  2.5  inch 
(6.35  cm)  mesh. 

Whiting/OfiGshore  Hake  Possession 
Limit 

A  maximum  whiting/offshore  hake 
possession  limit  of  7,500  lb  (3,402  kg)  is 
proposed  for  this  fishery.  Vessels  using 
mesh  larger  than  the  minimiun  2.5 
inches  (6.35  cm)  would  not  be  allowed 
to  possess  more  than  7,500  lb  (3,402  kg) 
of  whiting/offshore  hake. 

Incidental  Catch  Restrictions 

Incidental  catch  restrictions  are 
proposed  to  ensure  that  the  net  is  fished 
properly  and  remains  off  the  ocean 
bottom.  The  incidental  catch  restrictions 
mirror  those  incorporated  into  the  Cape 
Cod  Bay  raised  footrope  trawl  fishery, 
with  the  addition  of  a  prohibition  on  the 
possession  of  dogfish.  Vessels 
participating  in  the  GOM  Grate  Raised 
Footrope  Trawl  Fishery  may  retain  red 
hake,  squid,  butterfish,  mackerel, 
alewife,  and  herring  up  to  the  amounts 
allowed  by  the  regiUations  for  those 
species,  provided  they  comply  with  all 
regulations  for  those  species.  The 
following  additional  restrictions  apply: 
A  prohibition  on  the  possession  of 
regiUated  species  (Atlantic  cod,  witch 
floimder,  American  plaice,  yellowtail 
floimder,  winter  flounder,  windowpane 
flounder,  haddock,  pollock,  redfish,  and 
white  hake),  monkfish,  lobsters,  skates, 
crabs,  longhom  sculpin,  sea  raven, 
siunmer  floimder  (fluke),  ocean  pout, 
and  spiny  dogfish. 

The  prohibition  on  the  possession  of 
monkfish,  lobsters,  and  skates  would 


help  to  ensiue  that  fishermen  rig  the  net 
correctly,  so  that  the  footrope  is  not  in 
contact  with  the  sea  floor  and  thus, 
much  less  likely  to  catch  these  species. 
The  prohibition  on  crabs,  longhorn 
sculpin,  sea  raven  and  dogfish  is 
designed  to  reduce  the  damage  to 
whiting,  a  soft  bodied  fish,  from 
abrasion  and  puncture,  as  well  as  to 
encourage  keeping  the  footrope  off  the 
sea  floor.  Except  for  a  few  juveniles, 
very  few  dogfish  are  retained  by  the 
grate  raised  footrope  trawl  net,  as  they 
are  toolarge  to  pass  through  the  grate. 

Aimual  Review 

The  PDT  would  annually  review  sea 
sampling  data  from  the  fishery  and 
develop  recommendations,  as  necessary, 
to  ensiue  that  groundfish  bycatch 
remains  at  a  minimum.  Because  this 
would  be  a  seasonal  fishery,  the  Council 
could  modify  the  specifications  for  this 
fishery  through  a  framework  adjustment 
to  the  FMP  prior  to  the  next  season,  if 
the  PDT  recommended  adjustments  to 
address  regulated  species  bycatch. 

The  Council  desires  10-percent 
observer  coverage  in  this  fishery.  No 
later  than  2006,  NMFS,  in  consultation 
with  the  PDT,  would  determine  if  the 
level  of  observer  coverage  is  sidficient  to 
monitor  catch  and  bycatch  in  this 
fishery  with  an  acceptable  level  of 
precision.  If  practicable,  the  level  of 
desired  observer  coverage  would  be 
adjusted  (increased  or  decreased) 
consistent  with  that  analysis.  The  PDT 
could  recommend  adjustments  to  the 
level  of  observer  coverage  prior  to  2006, 
based  on  information  examined  during 
the  annual  review  described  above. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
reasons  why  this  action  is  being 
considered,  and  the  objectives  of  and 
legal  basis  for  this  action  are  contained 
at  the  beginning  of  this  section  in  the 
preamble.  There  are  no  new 
recordkeeping  or  reporting  requirements 
proposed  in  this  rule.  There  are  no 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule.  All 
vessels  that  would  be  impacted  by  this 
proposed  rulemaking  are  considered  to 
be  small  entities;  therefore,  there  will  be 
no  disproportionate  impacts  between 
large  and  small  entities.  A  summary  of 
the  analysis  follows: 

The  Council  considered  the  no  action 
altemative-not  establishing  an 
exempted  grate  raised  footrope  trawl 
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fishery.  While  there  would  bejio 
adverse  economic  impacts  on  the 
fishing  industry  as  a  result  of  the  no 
action  alternative,  the  economic 
opportunities  resulting  from  the 
proposed  action  would  be  foregone. 

Slight  variations  to  the  proposed 
action  were  considered  by  the  Council 
as  follows:  Beginning  the  season  in 
Jime;  increasing  the  size  of  the 
exemption  area;  or  less  restrictive  gear 
restrictions.  Several  of  these  options 
(larger  area,  longer  season)  may  have 
resulted  in  increased  economic  benefits 
to  the  participants  compared  with  the 
proposed  action.  However,  there  was 
sufficient  uncertainty  regarding  bycatch 
rates  of  regulated  multispecies 
associated  with  these  options,  which  the 
Coimcil  considered  the  risk  to 
associated  bycatch  species  (particularly 
regulated  multispecies)  to  be  too  great  to 
warrant  further  consideration.  The 
uncertainty  resulted  from  the  lack  of 
experimental  data  in  the  larger  area  and 
during  the  month  of  June.  Because  the 
experiment  had  not  been  conducted  in 
the  larger  area,  there  were  no  data  to 
support  a  decision  to  allow  an  exempted 
fishery  in  the  area  outside  of  the 
proposed  area.  Similarly,  there  were  no 
experimental  data  during  the  month  of 
June,  but  data  from  May  indicated 
significantly  higher  bycatch  rates  than 
during  the  proposed  season.  Due  to  a 
lack  of  data  on  bycatch  rates  during  the 
month  of  June  and  from  the  larger  area, 
the  exemption  could  not  be  justified. 
Therefore,  the  Council  made  a 
precautionary'  decision  to  constrain  the 
exempted  fishery  to  the  season  and  area 
in  which  experimental  data 
demonstrated  low  bycatch  rates. 

The  economic  effects  of  the  proposed 
exempted  grate  raised  footrope  trawl 
fishery  are  not  expected  to  be  significant 
to  the  economy  as  a  whole  or  to  the 
fishing  industry  in  general.  However, 
past  experience  suggests  that 
approximately  50  vessels  could  be 
expected  to  participate  in  this  exempted 
fishery,  and  these  vessels  would  be 
expected  to  share  in  a  possible  $1 
million  in  increased  revenue  (an 
additional  $20,000  in  annual  revenue 
per  participating  vessel).  Analyses 
suggest  that  the  initial  fishery  using  the 
proposed  grate  raised  footrope  trawl 
would  not  be  expected  to  expand 
quickly,  but  would  probably  allow  bait 
fishing  activities  to  occur  and  would 
likely  result  in  activity  levels  similar  to 
those  that  occurred  in  1996.  Whiting 
market  limitations,  die  characteristics  of 
the  grate  raised  footrope  trawl  fishery 
(area,  season,  etc.),  and  other  factors 
suggest  that  a  similar  nimaber  of  vessels, 
with  similar  characteristics  (size, 
tonnage,  homeport)  as  those  that 


participated  in  the  experimental 
fisheries,  would  participate  in  and 
benefit  from  this  experimental  fishery. 
The  economic  benefits,  although  not 
significant  at  the  large  scale,  would  be 
important  to  participating  vessels, 
especially  those  along  the  coast  of 
Maine  and  in  smaller  ports  adjacent  to 
the  the  COM. 

List  of  Subjects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  15.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1 .  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.80,  paragraph  (a)(16)  is 
redesignated  as  paragraph  (a)(17)  and  a 
new  paragraph  (a)(16)  is  added  to  read 
as  follows: 

§648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 


GOM  GRATE  RAISED  FOOTROPE 
TRAWL  WHITING  FISHERY  EX- 
EMPTION AREA-Contlnued 

(July  1  through  Novemt>er  30) 


(a)* 


*  *  *  * 


(16)  GOM  Grate  Raised  Footrope 
Trawl  Exempted  Whiting  Fishery. 
Vessels  subject  to  the  minimum  mesh 
size  restrictions  specified  in  paragraphs 
(a)(3)  or  (4)  of  this  section  may  fish 
with,  use,  or  possess  in  the  GOM  Grate 
Raised  Footrope  Trawl  Whiting  Fishery 
area  from  July  1  through  November  30 
of  each  year,  nets  with  a  mesh  size 
smaller  than  the'minimum  size 
specified,  if  the  vessel  complies  with 
the  requirements  specified  in 
paragraphs  (a)(16)(i)  and  (ii)  of  this 
section.  The  GOM  Grate  Raised 
Footrope  Trawl  Whiting  Fishery  Area 
(copies  of  a  chart  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  pomts  in  the  order  stated: 

GOM  GRATE  RAISED  FOOTROPE 
TRAWL  WHITING  FISHERY  EX- 
EMPTION AREA 

(July  1  through  Novemt)er  30) 


Point 

N.  Lat. 

W.  Long. 

GRF4  

GRF5  

43°  41.8' 
44°  58.8' 

69°  20' 
69°  20' 

Point 

N.  Lat. 

W.  Long. 

GRF1   

GRF2  

GRF3  

43°  15' 

43°  15' 

43°  25.2' 

70°  35.4' 
70°  00' 
70°  00' 

(i)  Mesh  requirements  and  possession 
restrictions.  (A)  All  nets  must  comply 
with  a  minimum  mesh  size  of  2.5  inch 
(6.35  cm)  square  or  diamond  mesh, 
subject  to  the  restrictions  specified  in 
paragraph  (a)(16)(i)(B)  of  this  section. 
An  owner  or  operator  of  a  vessel 
participating  in  the  GOM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish,  other 
than  whiting  and  offshore  hake,  subject 
to  the  applicable  possession  limits  as 
specified  in  paragraph  (a)(16)(i)(C)  of 
this  section,  except  for  the  following 
allowable  incidental  species:  Red  hake; 
butterfish;  herring;  mackerel;  squid;  and 
alewife. 

(B)  All  nets  must  comply  with  the 
minimimi  mesh  size  specified  in 
paragraph  (a)(16)(i)(A)  of  this  section. 
Counting  from  the  terminus  of  the  net, 
the  minimum  mesh  size  is  applied  to 
the  first  100  meshes  (200  bars  in  the 
case  of  square  mesh)  from  the  terminus 
of  the  net  for  vessels  greater  than  60  ft 
(18.3  m)  in  length  and  is  applied  to  the 
first  50  meshes  (100  bars  in  the  case  of 
square  mesh)  from  the  terminus  of  the 
net  for  vessels  less  than  or  equal  to  60 
ft  (18.3  m)  in  length. 

(C)  An  owner  or  operator  of  a  vessel 
participating  in  the  GOM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  may  fish  for,  possess,  and  land 
combined  silver  hake  and  offshore  hake 
only  up  to  7,500  lb  (3,402  kg).  An  owner 
or  operator  fishing  with  mesh  larger 
than  the  minimum  mesh  size  specified 
in  paragraph  (a)(16)(i)(A)  of  this  section 
may  not  fish  for,  possess,  or  land  silver 
hake  or  offshore  hake  in  quantities 
larger  than  7,500  lb  (3,402  kg). 

(ii)  Gear  specifications.  In  addition  to 
the  requirements  specified  in  paragraph 
(a)(16)(i)  of  this  section,  an  owner  or 
operator  of  a  vessel  fishing  in  the  (X)M 
Grate  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery  must  configm-e  the 
vessel's  trawl  gear  as  specified  in 
paragraphs  (a)(16)(ii)(A)  through  (C)  of 
this  section. 

(A)  An  owner  or  operator  of  a  vessel 
fishing  in  the  CXDM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  must  configure  the  vessel's 
trawl  gear  with  a  raised  footrope  trawl 
as  specified  in  paragraphs  (a)(9)(ii)(A) 
through  (C)  of  this  section.  In  addition. 
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the  restrictions  specified  in  paragraphs 
(a)(16)(ii)(B)  and  (C)  apply  to  vessels 
fishing  in  the  GOM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery. 

(B)  The  raised  footrope  trawl  must  be 
used  without  a  sweep  of  any  kind 
(chain,  roller  frame,  or  rockhopper).  The 
drop  chains  must  be  a  maximum  of  3/ 
8-inch  (0.95  cm)  diameter  bare  chain 
and  must  be  hung  from  the  center  of  the 
footrope  and  each  comer  (the  quarter,  or 
the  junction  of  the  bottom  wing  to  the 
belly  at  the  footrope).  Drop  chains  must 
be  at  least  42  inches  (106.7  cm)  in 
length  and  must  be  himg  at  intervals  of 
8  ft  (2.4  m)  along  the  footrope  from  the 
comers  to  the  wing  ends. 

(C)  The  raised  footrope  trawl  net  must 
have  a  rigid  or  semi-rigid  grate 


consisting  of  parallel  bars  of  not  more 
than  50  mm  (1.97  inches)  spacing  that 
excludes  all  fish  and  other  objects, 
except  those  that  are  small  enough  to 
pass  between  its  bars  into  the  codend  of 
the  trawl.  The  grate  must  be  secured  in 
the  trawl,  forward  of  the  codend,  in 
such  a  manner  that  it  precludes  the 
passage  of  fish  or  other  objects  into  the 
codend  writhout  the  fish  or  objects 
having  to  first  pass  between  the  bars  of 
the  grate.  The  net  must  have  an  outlet 
or  hole  to  allow  fish  or  other  objects  that 
are  too  large  to  pass  between  the  bars  of 
the  grate  to  exit  the  net.  The  aftermost 
edge  of  this  outlet  or  hole  must  be  at 
least  as  wide  as  the  grate  at  the  point  of 
attachment.  The  outlet  or  hole  must 
extend  forward  from  the  grate  toward 
the  mouth  of  the  net.  A  funnel  of  net 


material  is  allowed  in  the  lengthening 
piece  of  the  net  forward  of  the  grate  to 
direct  catch  towards  the  grate. 

(iii)  Annual  review.  On  an  annual 
basis,  the  Groundfish  PDT  will  review 
data  from  this  fishery,  including  sea 
sampling  data,  to  determine  whether 
adjustments  are  necessary  to  ensure  that 
regulated  species  bycatch  remains  at  a 
minimimi.  If  the  Groundfish  PDT 
recommends  adjustments  to  ensure  that 
regulated  species  bycatch  remains  at  a 
minimum,  the  Council  may  take  action 
prior  to  the  next  season  through  the 
framework  adjustment  process  specified 
in  §  648.90(b),  subject  to  the 
Administrative  Procedures  Act. 
***** 

(FR  Doc.  03-12742  Filed  5-20-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

May  16,  2003. 

The  Department  of  Agricultvire  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iiifonnation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Rural  Business-Cooperative  Service 

Title:  Rured  Economic  Development 
Loan  and  Grant  Program. 

OMB  Control  Number:  0570-0012. 

Summary  of  Collection:  Section  313  of 
the  Rural  Electrification  Act  of  1936  (7 
U.S.C.  940(c))  established  a  loan  and 
grant  program.  The  program  provides 
zero  interest  loans  and  grants  to  Rural 
Utilities  Service  (RUS)  borrowers  for  the 
purpose  of  promoting  rural  economic 
development  and  job  creation  projects. 
The  locms  and  grants  under  this  program 
may  be  provided  to  approximately  1,700 
electric  and  telephone  utilities  across 
the  country  that  borrowed  funds  from 
RUS.  Under  this  program,  the  RUS 
borrowers  may  receive  the  loan  funds 
and  pass  them  on  to  businesses  or  other 
organizations. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  to  evaluate 
applications  for  funding  consideration, 
conduct  an  environmental  review, 
prepare  legal  docimients,  receive  loan 
payments,  oversee  the  operation  of  a 
revolving  loan  fund,  monitor  the  use  of 
funds,  enforce  other  government 
requirements  such  as  compliance  with 
civil  rights  regulations.  If  the 
information  were  not  collected,  the 
agency  would  be  unable  to  select  the 
projects  that  will  receive  loan  or  grant 
funds. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  120. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  on  occasion; 
annually. 

Total  Burden  Hours:  4,273. 

Rural  Utilities  Service 

Title:  7  CFR  Part  1778,  Emergency  and 
Imminent  Community  Water  Assistance 
Grants. 

OMB  Control  Number:  0572-0110. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  authorized 
under  section  306A  of  the  Consolidated 
Farm  and  Rural  Development  Act,  (7 
U.S.C.  1926(a))  to  provide  grants  to  rural 
areas  and  small  communities  to  secure 
adequate  quantities  of  safe  water.  Grants 
made  under  this  program  shall  be  made 
for  100  percent  of  the  project  cost  and 
may  be  made  to  public  bodies  and 
private  nonprofit  corporations  serving 
rural  areas.  Grants  can  serve  rural  areas 
with  population  not  in  excess  of  5000, 


and  household  income  should  not 
exceed  100  percent  of  a  State's  non- 
metropolitan  median  household 
income. 

Need  and  Use  of  the  Information: 
RUS  will  collect  the  information  from 
applicants  applying  for  grants  under  7 
CFR  part  1778.  Applicants  must 
demonstrate  that  there  is  an  imminent 
emergency  or  that  a  decline  occurred 
within  2  years  of  the  date  the 
application  was  filed  with  Rural 
Development.  The  information  is 
unique  to  each  borrower  and  emergency 
situation. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  local  or  tribal 
goveriunent.  ■ 

Number  of  Respondents:  100. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  400. 

Rural  Utility  Service 

Tifye;  7  CFR  Part  1755, 
Telecommunications  Field  Trials. 

OMB  Control  Number:  0572-NEW. 

Summary  of  Collection:  Title  7  CFR 
1755.3  prescribes  the  conditions  and 
provision  of  a  field  trial.  Field  trials  are 
contractual  obligations  that  a 
manufacturer  and  Rural  Utility  Service 
(RUS)  telecommimications  borrower 
enter  into.  They  consist  of  limited  field 
installation  of  a  qualifying  product  in 
closely  monitored  situations  designed  to 
determine  to  RUS'  satisfaction  the 
products  effectiveness  under  actual  field 
conditions.  RUS  will  use  field  trials  as 
a  means  for  determining  the  operational 
effectiveness  of  a  new  or  revised 
product  where  such  experience  does  not 
already  exist.  Field  trial  process  allows 
manufacturers  a  means  of  immediate 
access  to  the  RUS  borrower  market; 
provides  borrowers  an  opportunity  to 
immediately  utilize  advance  products 
and  a  means  to  safely  obtain  the 
necessary  information  on  technically 
advanced  products  which  will  address 
the  products  suitability  for  use  in  the 
harsh  environment  of  ruial  America. 

Need  and  Use  of  the  Information: 
RUS  will  use  various  forms  to  enter  into 
contractual  obligations,  to  establish 
agreements  by  the  manufacturer  and  a 
borrower,  or  identify  the  product(s)  that 
are  under  field  trial. 
Telecommunication  borrowers 
participate  in  field  trials  do  so  on  a 
voluntary  basis.  The  information  is 
closely  reviewed  to  determine  that  the 
products  comply  with  the  established 
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RUS  standards  and  specifications  and 
that  the  products  are  otherwise 
acceptable  for  use  on  rural 
telecommunications  systems.  Without 
this  information,  RUS  has  no  means  of 
determining  the  acceptability  of 
advanced  technology  in  a  manner  that  is 
timely  enough  for  RUS  borrowers  to 
take  advantage  of  the  improved  benefits 
and  promise  that  such  products  may 
provide  for  rural  America. 

Description  of  Respondents:  Business 
or  other  for-profit;  not-for-profit 
institutions. 

Number  of  Respondents:  4. 

Frequency  of  Responses:  Reporting: 
on  occasion. 

Total  Burden  Hours:  72. 

Animal  Plant  and  Health  Inspection 
Service 

Title:  Johne's  Disease  in  Domestic 
Animals;  Interstate  Movement,  9  CFR 
Part  80. 

OMB  Control  Number:  0579-0148. 

Sunimary  of  Collection:  Title  21 
U.S.C.  authorizes  sections  111,  114, 
114a,  114-1,  115, 120, 121, 125, 126 
134a,  134c,  134f,  and  134g.  These 
authorities  permit  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  Johne's  disease,  as  well 
as  to  take  actions  to  prevent  and  to 
maaage  exotic  diseases  such  as  foot- 
and-mouth,  classical  swine  fever,  and 
other  foreign  diseases.  Johne's  disease 
affects  cattle,  sheep,  goats,  other 
ruminants  and  is  incurable  and 
contagious  eventually  resulting  in 
death.  The  disease  is  nearly  always 
introduced  into  a  healthy  herd  by  an 
infected  animal  that  is  not  showing 
symptoms  of  the  disease.  Moving 
livestock  affected  with  Johne's  disease 
requires  the  use  of  an  owner-shipper 
statement,  official  eartags,  and  State 
participation  in  the  program.  Disease 
prevention  is  the  most  effective  method 
for  maintaining  a  heedthy  animal 
population  and  for  enhancing  the 
Animal  Plant  and  Health  Inspection 
Service  (APHIS)  ability  to  compete  in 
the  world  market  of  animal  and  animal 
product  trade. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  that 
includes:  (1)  The  number  of  animals  to 
be  moved.  (2)  the  species  of  the  emimals, 
(3)  the  point  of  origin  and  destination, 
and  (4)  the  consignor  and  consignee. 
Without  the  information  APHIS  would 
be  unable  to  ensure  that  Johne's  disease 
is  not  spread  to  healthy  animal 
populations  throughout  the  United 
States. 

Description  of  Respondents:  Business 
or  other  for  profit. 

Number  of  Respondents:  250. 


Frequency  of  Responses:  Reporting  on 
occasion. 

Total  Burden  Hours:  50. 

Rural  Housing  Service 

Title:  7  CFR  Part  1944-E,  Rural  Rental 
and  Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations. 

OMB  Control  Number:  0575-0047. 

Summary  of  Collection:  The  Rural 
Housing  Agency  (RHS),  an  agency  of  the 
U.S.  Department  of  Agriculture  is 
authorized  to  make  loans  to  finance 
rural  rental  and  cooperative  housing 
projects  and  related  facilities  under 
section  515  and  521  of  title  V  of  the 
Housing  Act  of  1949,  as  amended.  The 
intent  of  the  program  is  to  provide 
affordable  rental  housing  for  elderly  or 
handicapped  persons  or  families,  or 
other  persons  and  families  of  low  or 
moderate  income  in  rural  areas. 

Need  and  Use  of  the  Information: 
RHS  will  collect  information  using 
various  forms  to  evaluate  the  cost, 
benefits,  feasibility  and  financial 
performance  of  the  proposed  project,  as 
well  as  the  eligibility  of  the  applicant. 
Failure  to  collect  this  information 
would  result  in  unauthorized  Federal 
assistance  being  granted. 

Description  of  Respondents:  Business 
or  other  for-profit;  individuals  or 
households;  not-for-profit  institutions; 
State,  local,  or  tribal  government. 

Number  of  Respondents:  623. 

Frequency  of  Responses:  Reporting: 
On  Occasion. 

Total  Burden  Hours:  35,088. 

Rural  Housing  Service 

Title:  7  CFR  Part  1951-A,  Account 
Servicing  Policies. 

OMB  Control  Number:  0575-0075. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  provides 
supervised  credit  in  the  form  of  Single 
Family  Housing,  Multi-Family  Housing, 
and  Community  Facility  loans  and 
grants.  Regulation  7  CFR  part  1951-A 
sets  forth  the  policies  and  procedures, 
including  the  collection  and  use  of 
information,  regarding  the  application 
of  payments  on  loans  made  under  the 
programs  administered  by  the  agencies 
and  the  return  of  paid-in-full  and 
satisfied  promissory  notes. 

Need  and  Use  of  the  Information: 
Borrowers  submit  information  to  the 
local  agency  office  servicing  the  county 
in  which  their  operation  is  located.  The 
agency-servicing  official  reviews  and 
verifies  the  information.  The 
information  is  collected  when  needed 
and  on  an  individual  case  basis. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit. 

Number  of  Respondents:  110. 


Frequency  of  Responses  :  Reporting: 
on  occasion. 

Total  Burden  Hours:  28. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  Mexican  Fruit  Fly;  Treatments. 

OMB  Control  Number;  0579-0215. 

Summary  of  Collection:  The 
Department  of  Agriculture  is 
responsible  for  preventing  plant  disease 
or  insect  pests  from  entering  the  United 
States,  preventing  the  spread  of  pests 
and  noxious  weeds  not  widely 
distributed  in  the  United  States,  and 
eradicating  those  imported  pests  when 
eradication  is  feasible.  The  Mexican 
fruit  fly  regidations,  contained  in  7  CFR 
301.64  through  301.64-10  were 
established  to  prevent  the  spread  of  the 
Mexican  fruit  fly  to  noninfested  areas  of 
the  United  States.  The  Mexican  fruit  fly 
is  a  destructive  pest  of  citrus  and  many 
other  types  of  fruit.  The  short  life  cycle 
of  the  Mexican  fruit  fly  allows  rapid 
development  of  serious  outbreaks  that 
can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  collect  information 
using  form  PPQ  519,  Compliance 
Agreement. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
ensure  that  permit  conditions  are  met, 
and  that  proper  labeling,  marking,  and 
other  handling  procedures  are  done 
before  movement  of  the  regulated 
article.  Failure  to  collect  this 
information  would  cripple  APHIS 
ability  to  ensure  that  citrus  and  many 
other  types  of  fruit  do  not  carry  Mexican 
fruit  flies. 

Description  of  Respondents:  Business 
or  other  for-profit;  State;  local  or  tribal 
government. 

Number  of  Respondents:  722. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  462. 

Food  and  Nutrition  Service 

Title:  Report  of  The  Emergency  Food 
Assistance  Program  (TEFAP) 
Administrative. 

OMB  Control  Number:  0584-0385. 

Summary  of  Collection:  The  Common 
Rule  entitled  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  (published  by  the 
Department  as  7  CFR  part  3106)  sets 
financial  reporting  requirements  for 
State  agencies  administering  non- 
entitlement  programs,  such  as  The 
Emergency  Food  Assistance  Program 
(TEFAP).  The  Food  and  Nutrition 
Service  (FNS)  requires  state  agencies  to 
use  the  FNS-667,  Report  of  the 
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Emergency  Food  Assistance  Program. 
This  form  is  completed  quarterly  with  a 
close-out  report  by  State  agencies 
administering  TEFAP. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  ensure  that 
States  meet  the  requirements,  that  States 
match  all  Federal  administrative  funds 
that  are  not  passed  down  to  local 
agencies.  Form  FNS-667  is  used  to 
report  how  Federal  administrative  funds 
are  utilized  in  three  separate  categories. 
States  may  use  funds  to  pay  costs 
incurred  by  the  State  agency  itself,  or  to 
pay  costs  incurred  by  local  recipient 
agencies-emergency  feeding 
organizations  (EFOs)  that  distribute 
USDA  commodities  to  households. 

Description  of  Respondents:  State, 
local,  or  tribal  government;  Federal 
government;  farms;  not-for-profit 
institutions;  business  or  other  for-profit; 
individuals  or  households. 

Number  of  Respondents:  55. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  Burden  Hours:  963. 

Sondra  A.  Blakey, 

Departmental  Information  Collection 

Clearance  Officer. 

[FR  Doc.  03-12728  Filed  5-2(M)3:  8:45  am] 

BILUNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Beaver  Creek  Fuels  Reduction  and 
Associated  Restoration  Activities 
Project,  Wallowa-Whitman  National 
Forest,  Union  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

summary:  On  December  30,  1996,  a 
Notice  of  Intent  (NO!)  to  prepare  an 
environmental  (EIS)  for  the  Beaver 
Creek  Salvage  Timber  Sale  and  Other 
Restoration  Projects,  on  the  La  Grande 
Ranger  District  of  the  Wallowa- Whitman 
National  Forest,  was  published  in  the 
Federal  Register  (61  FR  68704).  The 
name  of  this  project  was  later  changed 
on  September  5,  1997,  to  "Beaver  Creek 
Fuels  Reduction  and  Associated 
Restoration  Activities  Project"  in  the 
Federal  Register  (62  FR  46942).  A 
Notice  of  Availability  for  the  draft  EIS 
was  published  in  the  Federal  Register 
on  November  6,  1998  (63  FR  59988). 
Forest  Service  has  decided  to  cancel  the 
preparation  of  a  final  EIS  analyzing  fuel 
reduction  proposals  and  related 
activities  within  the  Beaver  Creek 
unroaded  area  and  La  Grande  Municipal 
Watershed.  The  NOI  is  hereby 
rescinded. 


FOR  FURTHER  INFORMATION  CONTACT: 
Questions  maybe  addressed  to  Cindy 
Whitlock,  Resource  Analyst,  La  Grande 
Ranger  District,  3502  Highway  30,  La 
Grande,  OR  97850,  telephone:  541-962- 
8501. 

Dated:  May  8,  2003. 
Karyn  L.  Wood. 

Forest  Supervisor. 

[FR  Doc.  03-12702  Filed  5-20-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Sanders  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  to  Lolo  and  Kootenai  National 
Forests'  Sanders  County  Resource 
Advisory  Committee  will  meet  on  July 
10,  at  6:30  p.m.,  in  Thompson  Fall, 
Montana  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

DATES:  July  10,  2003,  at  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Thompson  Falls  Courthouse,  1111 
Main  Street,  Thompson  Falls,  MT 
59873. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Krueger,  Designated  Forest  Official 
(DFO),  District  Ranger  Plains/Thompson 
Falls  District,  Lolo  National  Forest  at 
(406)  826-4321,  Brian  Avery,  District 
Ranger  Cabinet  Ranger  District, 
Kootenai  National  Forest  at  (406)  827- 
3533. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  reviewing  the  status  of 
selected  projects  and  receiving  public 
comment.  If  the  meeting  location  is 
changed,  notice  will  be  posted  in  the 
local  newspaper,  including  the  Clcirk 
Fork  Valley  Press,  Sanders  County 
Ledger.  Daily  Interlake,  Missoulian,  and 
River  Journal. 

Dated:  May  13,  2003. 
Lisa  Krueger, 

Designated  Federal  Official.  District  Ranger, 
Plains/Thompson  Falls  Ranger  District. 
[FR  Doc.  03-12737  Filed  5-20-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE       i 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service. 

ACTION:  Proposed  collection;  comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
request  information  collection  in 
support  of  the  program  for  7  CFR  part 
1942-G  Rural  Business  Enterprise 
Grants  (RBEG)  and  Televisions 
Demonstration  Grants. 
DATES:  Comments  on  this  notice  must  be 
received  by  July  21,  2003  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Cavanaugh,  Specialty  Lenders 
Division,  Rural  Business-Cooperative 
Service,  U.S.  Department  of  Agriculture, 
STOP  3225,  1400  Independence  Ave. 
SW.,  Washington,  DC  20250-3225, 
Telephone  (202)  690-2516. 

SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Business  Enterprise 
Grants  and  Televisions  Demonstration 
Grants. 

OMB  Number:  0570-0022. 

Expiration  Date  of  Approval:  October 
31,  2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  objective  of  the  RBEG 
program  is  to  facilitate  the  development 
of  small  and  emerging  private 
businesses  in  rural  areas.  This  purpose 
is  achieved  through  grants  made  by  RBS 
to  public  bodies  and  nonprofit 
corporations.  Television  Demonstration 
grants  are  available  to  private,  nonprofit, 
public  television  systems  to  provide 
information  on  agriculture  and  other 
issues  of  importance  to  farmers  and 
rural  residents.  The  regulation  contains 
various  requirements  for  information 
from  the  grantees,  and  some 
requirements  may  cause  the  grantees  to 
require  information  from  other  parties. 
The  information  requested  is  vital  for 
RBS  to  be  able  to  process  applications 
in  a  responsible  manner,  make  prudent 
program  decisions,  and  effectively 
monitor  the  grantees'  activities  to 
protect  the  Government's  financial 
interest  and  ensure  that  funds  obtained 
from  the  Government  are  used 
appropriately.  It  includes  information  to 
determine  eligibility,  the  specific 
purpose  for  which  grant  funds  will  be 
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used,  timeframes,  who  will  be  carrying 
out  the  grant  purposes,  project  priority, 
applicant  experience,  emplojmient 
improvement,  and  mitigation  of 
economic  distress. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.5  hours  per 
response. 

Respondents:  Nonprofit  corporations 
and  public  bodies. 

Estimated  Number  of  Respondents: 
720. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Number  of  Responses: 
8,660. 

Estimated  Total  Annual  Burden  on 
Respondents:  22,395. 

Copies  of  this  information  collection 
can  be  obtained  fi-om  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
RBS  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Thompson,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742-,  1400 
Independence  Ave.  SW.,  Washington, 
DC  20250.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  12,  2003. 

Jolin  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  03-12760  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administoative  Reviews  and  Request  for 
Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 


administrative  reviews  of  various 
antidimaping  and  coimtervailing  duty 
orders  and  findings  with  April 
anniversary  dates.  In  accordance  with 
the  Department's  regiUations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  a  request  to  revoke  one 
antidimiping  duty  order  in  part. 
EFFECTIVE  DATE:  May  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213fb)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  April  anniversary  dates.  The 
Department  also  received  a  timely 
request  to  revoke  in  part  the 
antidumping  duty  order  on  Certain  Steel 
Concrete  Reinforcing  Bars  from  Turkey. 

Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  April  30,  2004. 


Antidumping  Duty  Proceedings 

The  People's  Republic  of  China:  Automotive  Replacement  Glass  Windshields  \  A-570-867  

Changchun  Pilkington  Safety  Glass  Company,  Ltd. 

Dongguan  Kongwan  Automobile  Glass,  Ltd. 

Fuyao  Glass  Industry  Group  company,  Ltd. 

Guilin  Pilkington  Safety  Glass  Company,  Ltd. 

'  Peaceful  City,  Ltd. 

Shanghai  Yaohua  Pilkington  Autoglass  Company,  Ltd. 

Shenzen  CSG  Automotive  Glass  Co.,  Ltd.  (formerly 

Shenzhen  Benxum  AutoGlass  Co.,  Ltd.) 

TCG  Intemational,  Inc.  ' 

Wuhan  Yaohua  Pilkington  Safety  Glass  Company,  Ltd. 

Xinyi  Automotive  Glass  (Shenzhen)  Co.,  Ltd. 
The  People's  Republic  of  China:  Brake  Rotors^,  A-570-846 

China  National  Machinery  and  Equipment  Import  &  Export  (Xianjiang)  Corporation,  and  manufactured  by  any  company 
other  than  Zibo  Botai  Manufacturing  Co.,  Ltd. 

China  National  Automotive  Industry  Import  &  Export  Corporation,  and  manufactured  by  any  company  other  than 
Laizhou  CAPCO  Machinery  Co.,  Ltd. 

Laizhou  CAPCO  Machinery  Co.,  Ltd.,  and  manufactured  by  any  company  other  than  Laizhou  CAPCO  Machinery  Co., 
Ltd. 

Laizhou  Luyuan  Automobile  Fittings  Co.,  and  manufactured  by  any  company  other  than  Laizhou  Luyuan  Automobile  Fit- 
tings Co.,  or  Shenyang  Honbase  Machinery  Co.,  Ltd. 

jShenyang  Honbase  Machinery  Co.,  Ltd.,  and  manufactured  by  any  company  other  than  Laizhou  Luyuan  Automobile 
Fittings  Co.  or  Shenyang  Honbase  Machinery  Co.,  Ltd., 

IChina  National  Industrial  Machinery  Import  &  Export  Corporation 

Laizhou  Auto  Brake  Equipment  Co.,  Ltd. 

IQingdao  Gren  (Group)  Co. 


Period  to  be     . 
reviewed 


9/19/01-3/31/03 


4/1/02-3/31/03 
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Ltd. 


Ltd. 


Yantai  Winhere  Auto-Part  Manufacturing  Co. 
Longkou  Haimeng  Mactiinery  Co..  Ltd. 
Zibo  Luzhou  Automobile  Parts  Co.,  Ltd. 
Laizhou  Hongda  Auto  Replacement  Parts  Co., 
Hongfa  Mactiinery  (Dalian)  Co.,  Ltd. 
Qingdao  Meita  Automotive  Industry  Co.,  Ltd. 
Stiangdong  Huanri  (Group)  General  Company 
Longkou  TLC  Machinery  Co.,  Ltd. 
Zibo  Golden  Harvest  Machinery  Limited  Company 
Shanxi  Fengkun  Metalurgical  Limited  Company 
Xianghfe  Xumingyuan  Auto  Parts  Co.,  Ltd. 
Xiangten  Hengtai  Brake  Systems  Co.,  Ltd. 
Turkey:  Certain  Steel  Concrete  Reinforcing  Bars,  A-489-807  4/1/02-3/31/03. 
Cebitas  Demir  Celik  Endustrisi  A.S. 
Cemtas  Celik  Makina  Sanayi  ve  Ticaret  A.S. 
Colakoglu  Metalurji  AS. 
Demirsan  Haddecilik  Sanayi  ve  Ticaret  A.S. 
Diler  Demir  Celik  Endustri  ve  Ticaret  AS. 
Ege  Celik  Endusthsi  Sanayi  ve  Ticaret  AS. 
Ege  Metal  Demir  Celik  Sanayi  ve  Ticaret  A.S. 
Ekinciler  Holding  AS.  and  Ekinciler  Demir  Celik  San  AS. 
Habas  Sinai  ve  Tibbi  Gazlar  Istihsal  Endustrisi  A.S. 
Icdas  Celik  Enerji  Tersane  ve  Ulasim  Sanayi,  A.S. 
Iskenderun  Iron  &  Steel  Works  Co. 
Izmir  Demir  Celik  Sanayi  A.S. 
Kaptan  Demir  Celik  Endustrisi  ve  Ticaret  AS. 
Kardemir — Karabuk  Demir  Celik  Sanayi  ve  Ticaret  A.S. 
Kroman  Celik  Sanayi  AS. 
Kurum  Demir  Sanayi  ve  Ticaret  Metalenerji  A.S. 
Metas  Izmir  Metalurji  Fabrikasi  Turk  AS. 
Nurmet  Celik  Sanayi  ve  Ticaret  AS. 
Nursan  Celik  Sanayi  ve  Haddecilik  A.S. 
Sivas  Demir  Celik  Isletmeleri  AS. 
Tosyali  Demir  Celik  Sanayi  AS. 
Ucel  Haddecilik  Sanayi  ve  Ticaret  AS. 
Yazici  Demir  Celik  Sanayi  ve  Ticaret  AS. 

Countervailing  Duty  Proceedings:  None. 
Suspension  Agreenients:  None. 


Period  to  be 
reviewed 


'  If  one  of  the  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  automotive  replacement  glass  vi^indshields  from  the 
People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity 
of  which  the  named  exporters  are  a  part. 

2  If  one  of  the  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  brake  rotors  from-  the  People's  Republic  of  China 
who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  pari  of  the  single  PRC  entity  of  which  the  named  export- 
ers are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 


Interested  parties  must  spbmit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  May  15,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary.  Group  11 

for  Import  Administration. 

[FR  Doc.  03-12769  Filed  5-20-03:  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-831] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Extension  of  Time  Limits 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for  the 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  V     artment")  is  extending  the 
time  liiuxi.   or  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
("SSSS")  ft'om  Taiwan. 


EFFECTIVE  DATE:  May  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lilit 
Astvatsatrian,  AD/CVD  Enforcement 
Group  ni,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-6412. 

Background 

On  July  1,  2002,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  SSSS  from 
Taiwan.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  67 
FTl  44172  (July  1,  2002).  On  July  30, 
2002,  Yieh  United  Steel  Corporation 
("YUSCO")  and  Chia  Far  Industrial 
Factory  Co.  Ltd.  ("Chia  Far"), 
Taiwanese  producers  of  subject 
merchandise,  requested  that  the 
Department  conduct  an  administrative 
review  of  their  sales  of  subject 
merchandise  during  the  period  of 
review  ("POR").  On  July  31,  2002, 
petitioners  ^  requested  diat  the 
Department  conduct  an  administrative 
review  of  Chia  Far,  YUSCO,  Tung  Mung 
Development  Co.,  Ltd.  ("Tung  Mvmg") 
and  Ta  Chen  Stainless  Pipe  Co.,  Ltd. 
("Ta  Chen").  On  August  27.  2002,  the 
Department  published  a  notice  of 
inidation  of  a  review  of  SSSS  from 
Taiwan  covering  the  period  July  1,  2001 
through  Jime  30,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27,  2002).  On  March  24,  2003. 
the  Department  extended  the  time  limit 
for  the  preliminary  results  of  this 
administrative  review  by  90  days.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Extension  of  Time  Umits 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
14195  (March  24,  2003).  The 
preliminary  results  of  review  are 
currenUy  due  no  later  than  July  1,  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  ("the  Act")  states 
that  the  administering  authority  shall 
make  a  preliminary  determinadon 
within  245  days  after  the  last  day  of  the 
month  in  which  occurs  the  anniversary 
of  the  date  of  publication  of  the  order, 
finding,  or  suspension  agreement  for 


'  Petitioners  are  Allegheny  Ludlum  Corporation, 
AK  Steel  Corporation,  Butler  Annco  Independent 
Union,  J&L  Specialty  Steel,  Inc.,  United  States 
Steelworkers  of  America,  AFL-CIO/CLC,  and 
Zanesville  Annco  Independent  Organization. 


which  the  review  imder  section 
751(a)(1)  is  requested.  If  it  is  not 
practicable  to  complete  the  review 
within  the  foregoing  time,  the 
administering  authority  may  extend  that 
245-day  period  to  365  days.  Completion 
of  the  preliminary  results  vdthin' 245- 
day  period  is  impracticable  for  the 
following  reasons:  (1)  This  review 
requires  the  Department  to  analyze 
YUSCO's  complex  affiliations  and 
corporate  relationships;  (2)  this  review 
requires  the  Department  to  gather  and 
analyze  a  significant  amount  of 
information  perteuning  to  Chia  Par's 
manufactiuing  costs  due  to  new 
structiuul  plant  changes  affecting  the 
POR;  (3)  this  review  involves  a  large 
number  of  transactions  and  complex 
adjustinents;  and  (4)  this  review 
involves  examining  complex 
relationships  between  the  producers 
and  their  customers  and  suppliers. 
Because  it  is  not  practicable  to  ' 
complete  this  review  within  the  time 
specified  under  the  Act,  we  are 
extending  the  due  date  for  the 
preliminary  residts  by  an  additional  30 
days  until  July  31,  2003,  in  accordance 
with  section  751(a)(3)(A)  of  die  Act.  The 
final  results  continue  to  be  due  120  days 
after  the  publication  of  the  preliminary 
results.  This  notice  is  issued  and 
published  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  and  section 
351.213(h)(2)  of  the  Department's 
regulations. 

Dated:  May  14.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  HI. 
(FR  Doc.  03-12768  Filed  5-20-03:  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
[I.D.  051603A] 

Submi8Sk>n  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Commercial  Harvesters  and 
Recreational  t*arty  and  Charter  Boat 
Socio-ciUtural  and  Economic  Data 
Collection  Pilot. 

Form  Numberis):  None. 

OMB  Approval  Number.  0648-0400. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  793. 


Number  of  Respondents:  1,555. 

Average  Hours  Per  Response:  15 
minutes  for  an  interview,  15  minutes  for 
a  vessel  captain/owner  to  gather 
business  information. 

Needs  and  Uses:  This  is  a  request  to 
extend  Paperwork  Reduction  Act 
approval  for  data  collection  for  the 
Socio-Economic  Pilot  Study  sponsored 
by  the  Adantic  Coast  Cooperative 
Statistics  Program  (ACCSP)  and 
conducted  by  the  National  Marine 
Fisheries  Service.  Ehie  to  a  one  year 
delay  in  initiating  the  project,  data 
collection  efforts  must  be  extended 
through  Jime  30.  2004  to  allow  for 
completion  of  the  proposed  data 
collection  cycle.This  pilot  study  is 
designed  to  develop  socio-cultural.and 
economic  information  systems  for 
commercial  and  recreational  fisheries. 
Three  specific  arenas  will  be  addressed 
during  this  study.  The  first  is  to  identify 
and  address  potential  problems  with  the 
mechanics  of  implementing  the  system. 
These  include  all  data  gathering,  entry, 
and  storage  activities  as  well  as  the 
ability  to  link  the  data  to  all  other 
ACCSP  data.  The  second  is  to  carry  out 
a  field  test  of  the  survey  instrument 
across  the  different  cultuj'al  and  socio- 
economic contexts  in  which  the  data- 
gathering  system  must  eventually  be 
implemented.  Field  testing  questions 
and  instnmients  is  standard  procedure 
in  preparing  for  any  survey  research. 
The  third  arena  is  to  verify  the 
economic  model.  Initial  data  gathering 
in  the  simimer  flounder  fishery  will  be 
carried  out  and  the  data  used  for  test 
runs  of  several  standard  economic 
models. 

Affected  Public.  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  Quarterly,  semi-aimually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rosdter. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vniting  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
dHynek@doc.gov).Written  comments 
and  recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 
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Dated:  May  15,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-12738  Filed  5-20-03;  8:45  am] 

BiLLING  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Distribution  of  Digital  Navigation  and 
Associated  Data;  NCAA  Electronic 
Navigational  Charts^  Released  as 
Nautical  Charts 

AGENCY:  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

summary:  NOAA's  National  Ocean 
Service  (NOS)  is  announcing  the 
distribution  of  certain  digital  navigation 
and  related  data  to  the  public  on  the 
Internet.  In  July  2001,  NOS  began 
posting  its  Electronic  Navigational 
Charts  (NOAA  ENCs®)  on  the  biternet. 
Now  NOS  is  or  will  be  making  digital 
versions  of  the  U.S.  Coast  Pilot®,  Tide 
and  Current  Tables,  Shoreline  Data  and 
certain  other  products  available  on  the 
Internet.  These  products  have  primary 
application  in  navigation  and  in  a  broad 
range  of  Geographic  Information  System 
activities.  The  electronic  distribution  of 
navigational  and  related  data  will 
supplement  other  methods  of 
distribution;  paper  versions  of  these 
products  are  expected  to  continue  to  be 
available  from  existing  sources. 

A  primary  purpose  of  providing  this 
information  and  data  on  the  Internet  is 
to  improve  marine  safety  and  reduce  the 
risk  of  accidents,  including  injury  to 
people,  property,  the  environment  and 
local  economies.  Providing  mariners 
with  more  timely  and  accurate 
information  via  the  Internet  is  expected 
to  improve  their  decision-making 
capability  in  an  often  rapidly  changing 
marine  environment. 

In  addition,  NOS  is  aimouncing  its 
intention  to  remove  the  "provisional" 
label  for  NOAA  ENCs®  distributed  on 
the  Internet.  Once  that  label  is  removed, 
a  NOAA  ENC®  will  constitute  a 
"nautical  chart"  for  the  purposes  of  the 
1974  International  Convention  for  the 
Safety  of  Life  at  Sea,  as  previously 
announced  in  Federal  Register,  Volimie 
67,  Number  111,  pages  39695-39696, 
published  Jime  10,  2002. 
DATES:  Comments  on  this  action  should 
be  submitted  on  or  before  5  p.m.,  EST, 
Jime  20,  2003. 


ADDRESSES:  Comments  in  writing 
should  be  submitted  to  Director,  Office 
of  Coast  Survey,  National  Ocean 
Service,  NOAA  (N/CS),  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Written  comments  may  be  FAXed  to 
(301)  713-4019.  Comments  by  e-mail 
should  be  submitted  to 
ECDIS@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Brown,  Electronic  Chart  Products 
Manager,  Marine  Chart  Division,  Office 
of  Coast  Survey,  NOS/NOAA,  (301) 
713-2724,  Extension  153,  FAX,  (301) 
713-4516. 

SUPPLEMENTARY  INFORMATION:  Under  33 
U.S.C.  883a  et  seq.  NOS  is  responsible 
for  providing  nautical  charts  and  related 
information  for  safe  navigation  and 
other  purposes.  In  fulfilling  this 
responsibility,  NOS  collects  and 
compiles  hydrographic,  tidal  and 
current,  geodetic  and  a  variety  of  other 
data  and  information.  In  the  past,  NOS 
made  this  information  available  to  the 
public  primarily  by  publishing  and 
distributing  various  paper  charts  and 
other  printed  materials.  It  is  now 
technologically  feasible  to  disseminate 
much  of  this  information  in  digital 
format  on  the  Internet  and  NOS  intends 
to  do  so  when  it  is  reasonable  and 
feasible  to  take  such  action.  NOAA 
considted  with  the  U.S.  Coast  Guard 
concerning  its  proposal  to  make  digital 
navigation  data,  including  NOAA 
ENCs®,  available  on  the  Internet.  The 
Coast  Guard  concurred  that  such  action 
would  promote  marine  safety. 

NOS  digital  products  that  are  being 
distributed  are  expected  to  be 
distributed  on  the  Internet  include  but 
are  not  limited  to  NOAA  ENCs®,  the 
U.S.  Coast  Pilots®,  Water  Level, 
Observations,  Water  Level  Time  Series 
Plots,  Predicted  Tides  and  Tidal 
Currents,  Tidal  Predictions  Program, 
Published  Bench  Mark  Sheets  with 
Tidal  Datums,  Harmonic  Constituents, 
Coastal  Survey  Maps/Shoreline  Data, 
CORS — Global  Positioning  System 
Continuously  Operating  Reference 
Station  data.  Geodetic  Control  Data 
Sheets,  Tidal  and  Orthometric 
Elevations,  Gravity  Data,  Online  User 
Positioning  Service,  Geoid  data,  and 
various  types  of  positioning  and 
conversion  software  such  as  HTDP, 
NADCON,  LVL  DH,  and  Surface  Gravity 
Prediction. 

NOS  data  that  might  be  affected  by 
the  above  announcement  is  posted  at 
^e  following  NOAA  Web  sites:  http:// 
"chartmaker.ncd.noaa.gov.  http://co- 
ops.nos.noaa.gov;  and  http:// 
www.ngs.noaa.gov  NOS  may  also 
release  other  present  or  futiire  nautical 


products  or  data  on  the  Internet;  NOS 
Web  sites. 

One  of  the  primary  reasons  for  making 
digital  navigational  and  related  data 
available  to  the  public  on  the  Internet  is 
to  promote  safe  navigation.  In  the  past, 
mariners  would  have  to  wait  until  new 
editions  of  nautical  charts,  the  U.S. 
Coast  Pilot®  and  other  publications 
were  released  before  they  would  have 
access  to  updated  information.  Today's 
digital  technologies  and  widespread 
access  to  the  Internet  provide  the  means 
to  make  this  information  available  to  the 
mariner  much  sooner,  sometimes  in 
near  real-time.  In  addition,  often  much 
more  accurate  or  complete  information 
can  be  distributed  in  digital  format  that 
could  be  provided  in  a  printed 
document. 

Releasing  NOS  digital  navigation  data 
and  information  available  on  the 
Internet  is  expected  to  encourage 
commercial  mariners,  recreational 
boaters  and  others  to  use  the  most 
acciu^te  and  complete  digital 
information  available.  Digital  navigation 
data  that  are  easily  accessible  is  in 
demand;  if  NOS  data  were  not  available 
or  accessible,  people  would  be  expected 
to  utilize  less  reliable,  less  accurate  or 
less  complete  data  with  the  attendant 
increased  risks. 

Another  safety  benefit  from  the 
release  of  these  data  is  that  it  may 
encourage  the  development  of  new  and 
better  navigation  products  that  utilize 
the  best  data  available.  For  example, 
several  navigation  software  programs 
have  been  developed  to  utilize  products 
such  as  NOAA  ENCs®. 

A  secondary  benefit  of  releasing  these 
data  on  the  Internet  is  that  it  is  expected 
to  promote  the  open  and  efficient 
exchange  of  public,  scientific  and 
technical  information.  The  public 
generally,  not  just  mariners,  has  an 
interest  in  these  data.  Internet  access  to 
NOS  navigation  and  other  data  will 
maximize  dissemination  of  this 
information  to  ocean  engineers,  marine 
scientists,  emergency  response 
personnel,  a  mangers  and  policy 
makers,  including  those  in  state  and 
local  governments,  academia  and  other 
institutions  as  well  as  the  private  sector. 
Such  action  may  promote  scientific 
advances,  sound  marine  and  coastal 
management,  and  commercial 
development  of  new  and  better 
navigation  or  other  products. 

Such  action  is  designed  to  be 
consistent  with  section  2  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3506(d)  and  Office  of  Management  and 
Budget  CirciUar  A-130  regarding 
information  management  and 
dissemination  and  is  expected  to 
maximize  the  usefulness  of  government 


data.  Currently  NOAA  collects, 
compiles  and  maintains  these  data  and 
little  or  no  expense  will  be  incurred  in 
making  these  data  available  to  the 
public  on  the  Internet. 

Generally,  NOAA  does  not  intend  to 
limit  access  to,  or  restrict  use  of  the  data 
it  makes  available  on  the  Internet.  Of 
course,  sensitive  data  will  be  reviewed 
£uid  if  there  are  homelajid  security 
issues,  proprietary  concerns,  privacy 
implications  or  similar  issues,  such  data 
may  not  be  placed  on  the  Internet.  In 
addition,  in  some  cases  where  the  data 
or  use  of  the  data  are  not  completely 
reliable,  where  procedures  for  updating 
the  data  are  not  fully  tested  and 
operational,  where  the  public  may  lack 
familiarity  with  the  use  of  those  data 
and  associated  products,  or  for  other 
reasons,  NOS  may  release  the  data  on  a 
provisional  basis  with  a  statement  that 
the  data  are  not  to  be  used  for 
navigational  purposes.  This  was  the 
case  with  the  original  release  of  NOAA 
ENCs®  in  2001. 

From  all  indications,  mariners  and 
other  users  are  now  familiar  with  NOAA 
ENCs®.  The  response  to  NOAA  ENCs 
on  the  Internet  has  been 
overwhelmingly  positive,  with  more 
than  480,000  individual  files 
downloaded.  NOAA  ENCs  were 
designed  to  comply  with  International 
Hydrographic  Organization's  S-57  ENC 
Product  Specification  and  have  been 
greatly  successful  with  a  notable 
absence  of  significant  errors.  Further, 
the  NOAA  ENC®  files  are  now  being 
updated  for  Notices  to  Mariners  on  a 
monthly  basis  and  then  posted  to  the 
NOAA  ENC®  Web  page,  available  for 
downloading.  Consequently,  NOS  will 
remove  the  "provisional"  label  for 
J^OAA  ENCs®  distributed  on  the 
Internet  in  the  near  future.  Once  that 
label  is  removed,  a  NOAA  ENC®  will 
constitute  a  "nautical  chart"  for  the 
purposes  of  the  1974  International 
Convention  for  the  Safety  of  Life  at  Sea. 

In  the  future  NOAA  intends  to 
monitor  the  release  and  use  of  its  data 
and  may  remove,  or  in  some  cases,  add 
provisional  use  labels  or  other  warnings 
or  restrictions  through  an 
announcement  on  the  Web  site 
associated  with  the  data. 

NOS  does  not  seek  to  limit  access  or 
restrict  use  of  the  data  it  provides  on  the 
Internet  for  most  purpose,  but  it  is 
concerned  about  the  use  of  these  data  in 
situations  that  may  compromise  marine 
safety.  Consequently,  NOS  plans  to 
work  with  mariners,  product  developers 
and  others  to  establish  specific 
procedures  for  users  who  wish  to 
incorporate  NOS  data  into  certain 
navigation  products.  Thus,  in  order  for 
a  value-added  navigational  product  to 


be  certified,  the  developer  may  be 
required  to  establish  a  process  to  ensure 
that  NOS  data  are  incorporated  into  the 
product  without  compromise  to  the  data 
quality  or  data  lineage. 

NOS  intends  to  issue  stemdards 
governing  the  certification  process  for 
derived  navigational  products.  Among 
the  standards  under  consideration  are: 
(1)  The  operation  of  a  quality  assurance 
system  that  is  in  essential  compliance 
with  a  recognized  quality  standard,  such 
as  ISO  9000  series  or  equivalent,  and  (2) 
the  certification  by  a  U.S.  Coast  Guard- 
approved  quality  standards  organization 
that  residts  in  products  being 
consistenUy  manufactured  to  the  same 
specification. 

NOS  is  publishing  this  notice 
consistent  with  sectioii  8.a(6)(j)  of  the 
Office  of  Management  and  Budget 
Circular  A-130. 

Dated:  May  14,  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator,  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

[FR  Doc.  03-12703  Filed  5-20-^3;  8:45  am] 

BILLING  CODE  3S10->1E-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  051303D] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  " 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings  in  Kodiak,  AK. 
DATES:  The  meetings  will  be  held  June 
9  through  Jime  18,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times.  All  meetings  are  open 
to  the  public  except  executive  sessions. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Best  Western  Kodiak  Inn,  236 
Rezanof,  Kodiak,  AK  99615. 

Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Council's  Advisory  Panel  will  begin  at 
8  a.m.,  Monday,  Jime  9  and  continue 


through  Saturday,  June  14,  2003.  The 
Scientific  and  Statistical  Committee  will 
begin  at  8  a.m.  on  Monday,  June  9,  and 
continue  through  Wednesday,  June  11, 
2003. 

The  Council  vdll  begin  its  plenary 
session  at  8  a.m.  on  Wednesday,  June  11 
continuing  through  Wednesday  June  18. 

Council  Plenary  Session:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 

1.  Reports 

(a)  Executive  Director's  Report 

(b)  Trawl  3rd  Wire  Report 

(c)  NMFS  Management/Enforcement 
Reports 

2.  Gulf  of  Alaska  Rationalization 
(GOA):  Review  discussion  papers  and 
refine  alternatives,  elements  and 
options. 

3.  Programmatic  Groundfish 
Supplemental  Environmental  Impact 
Statement  (PGSEIS):  Select  draft 
preferred  alternative. 

4.  Essential  Fish  Habitat  (EFH)/ 
Habitat  Areas  of  Particular  Concern 
(HAPC):  Update  on  Supplemental 
Environmental  Impact  Statement 
development,  report  on  Coral/Sponge 
bycatch  limits.  Committee  report  on 
HAPC  process. 

5.  Bering  Sea/ Aleutian  Island  (BSAI) 
Pacific  Cod  Allocation:  Final  action  on 
Amendment  77  (fixed  gear  allocations). 

6.  Improved  Retention/Improved 
Utilization  (IR/IU):  Review  aJtematives 
and  options  for  Trailing  Amendment  A 
(multi-species  co-ops  for  head  and  gut 
catcher/processor  sector  and  species 
allocation).  Final  action  on  Trailing 
Amendment  C  (minimum  retention 
standards). 

7.  Steller  Sea  Lion  (SSL):  SSL 
Mitigation  Committee  Report. 

8.  Groundfish  Management:  Target/ 
Non-target  workgroup  report.  BSAI  Cod 
depletion  study  -  Review  1st  year 
results. 

9.  Crab  Management:  Initial  Review 
Pribilof  Blue  King  Crab  Rebuilding  Plan. 

10.  Staff  Tasking:  Review  tasking  and 
committees  and  provide  direction  to 
staff. 

11.  Other  Business:  Approve  updated 
Statement  of  Organization  Practices  and 
Procedures  (SOPPs). 

Scientific  and  Statistical  Committee 
(SSC):  The  SSC  agenda  will  include  the 
followdng  issues: 

1 .  Programmatic  Groundfish  SEIS 

2.  Essential  Fish  Habitat 

3.  Improved  Retention/Improved 
Utilization 

4.  Groundfish  Management 

5.  Crab  Management 

Advisory  Panel:  The  Advisory  Panel 
will  address  the  same  agenda  issues  as 
the  Council. 
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Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  these  issues  may  not  be  the  subject 
of  formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  reqiure 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
thp  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  May  14.  2003. 
Richard  W.  Surdi. 

Acting  Director,  Office  ofustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-12740  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.051403D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Gulf  Council)  and 
South  Atlantic  Fishery  Management 
Council  (South  Atlantic  Council)  in 
cooperation  with  the  Florida  Marine 
Research  Institute  (FMRl)  of  the  Florida 
Fish  and  Wildlife  Conservation 
Commission  (FFWCC)  and  the 
Southeast  Fisheries  Science  Center  of 
the  National  Marine  Fisheries  Service 
(NOAA  Fisheries)  will  convene  a 
yellowtail  snapper  Stock  Assessment 
Workshop  as  part  of  the  2003  Southeast 
Data  Assessment  and  Review  (SEDAR) 
process.  The  workshop  will  be  held 
from  Monday  June  9,  2003  through 
Friday,  June  13,  2003. 
DATES:  The  workshop  will  be  held  fi'om 
Monday  June  9,  2003  through  Friday, 
June  13,  2003. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Florida  Marine  Research  Institute, 
100  Eighth  Avenue,  Southeast,  St. 
Petersburg,  FL  33701-5095;  telephone: 
727-896-8626. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Steele,  NMFS  Southeast  Regional 
Office,  9721  North  Executive  Center 
Drive,  St.  Petersbiug,  FL  33702; 
telephone:  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  Stock 
Assessment  Workshop  will  focus  on  the 
single  yellowtail  snapper  stock  off  the 
U.S.  mainland  that  falls  within  the 
jurisdictional  boundaries  of  the  Gulf 
Coimcil,  South  Atlantic  Council,  and 
FFWCC.  Yellowtail  snapper  in  the 
Caribbean  appear  to  be  a  different 
population  based  on  preliminary  genetic 
analyses,  and  will  not  be  included  in 
this  assessment. 

The  Stock  Assessment  Workshop  is 
the  second  step  in  the  three-part  SEDAR 
process.  The  first  step  was  the  Data 
Review  Workshop  (held  March  3-7, 
2003)  and  involved  the  assembly  and 
review  of  available  fishery  data,  life 
history  information,  analytical 
techniques  and  models  for  the  stock 
assessment.  The  second  step  is  the 
Stock  Assessment  Workshop,  where 
data  sets  fi-om  the  Data  Review 
Workshop  are  used  with  population 
dynamics  modeling  techniques  to 
determine  the  status  of  stocks.  The  third 
step  of  SEDAR  is  the  Stock  Assessment 
Review  Workshop  (to  be  scheduled  in 
July,  2003),  where  the  stock  assessment 
is  reviewed  by  an  independent  peer 
review  panel. 

The  Stock  Assessment  Workshop  will 
convene  a  select  group  of  scientists, 
industry  representatives,  and  other 
knowledgeable  persons  to  review  the 
avcdlable  data  and  the  yellowtail 
snapper  stock  assessment  presented  by 
FFWCC  biologists.  The  workshop 
participants  will  prepare  a  written 
Workshop  report  that  provides  an 
overview  of  the  analyses,  general 
findings,  and  recommendations  of  the 
workshop.  As  peirt  of  the  Stock 
Assessment  Workshop,  the  Gulf  Council 
will  convene  a  meeting  of  its  Reef  Fish 
Stock  Assessment  Panel  (RFSAP).  The 
RFSAP  is  composed  of  biologists  who 
are  trained  in  the  specialized  field  of 
population  dynamics.  Based  on  its 
review  of  the  yellowtail  snapper  stock 
assessment,  the  RFSAP  may  recommend 
whether  to  declare  the  stocks  overfished 
and/or  imdergoing  overfishing,  and  may 
recommend  a  range  of  acceptable 
biological  catch  (ABC)  for  2004.  The 


RFSAP  may  also  recommend 
management  measures  to  achieve  the 
ABC.  The  RFSAP  may  also  make 
recommendations  pertaining  to  its  role 
in  future  SEDAR  meetings. 

The  RFSAP  will  hold  it's  own  session 
in  conjunction  with  the  Stock 
Assessment  Workshop  to  review  the 
following  issues:  (1)  role  of  the  RFSAP 
in  the  SEDAR  process;  (2)  review  of 
alternatives  for  revision  of  the 
rebuilding  plan  for  Gulf  red  snapper, 
and;  (3)  new  information  on  Goliath 
grouper  if  that  data  is  available. 

Both  the  Stock  Assessment  Workshop 
report  and  the  conclusions  of  the 
RFSAP  will  be  reviewed  by  the  Stock 
Assessment  Review  Workshop,  the 
Coimcil's  Standing  and  Special  Reef 
Fish  Scientific  and  Statistical 
Conunittee  (SSC),  (which  will  be 
convened  as  part  of  the  Stock 
Assessment  Review  Workshop),  the 
Socioeconomic  Panel  (SEP),  and  the 
Reef  Fish  Advisory  Panel  (AP).  The 
reports  and  recommendations  of  these 
groups  will  then  be  presented  to  the 
Gulf  Council,  which  may  set  year  a  2004 
total  allowable  catch  (TAC)  as  well  as 
other  management  measures  for  the  Gulf 
of  Mexico  exclusive  economic  zone 
component  of  the  yellowtail  snapper 
stock.  ^ 

A  copy  of  the  agenda  for  the  RFSAP 
portion  of  the  meeting  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  RFSAP  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  dimng  this  meeting. 
Actions  of  the  RFSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  listed  as  available  by  this 
notice. 

The  RFSAP  meeting  is  open  to  the 
public  and  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES)by  June 
30,  2003. 

Dated:  May  15,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12741  Filed  5-20-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Naitlonal  Oceanic  and  Atmospheric 
Adifninistration 

P.D.051203D] 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  foreign 
fishing  application. 

SUMMARY:  NMFS  publishes  for  public 
review  and  comment  a  summary  of  an 
application  submitted  by  the 
Government  of  the  Russian  Federation 
requesting  authorization  to  conduct 
fishing  operations  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ)  in  2003  imder 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
ADDRESSES:  Comments  may  be 
submitted  to  NMFS,  Office  of 
Sustainable  Fisheries,  International 
Fisheries  Division,  1315  East-West 
Highway,  Silver  Spring,  MD  20910;  and/ 
or  to  the  Regional  Fishery  Management 
Councils  listed  here: 

Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2, 
Newburyport,  MA  01905,  Phone  (978) 
465-0492,  Fax  (978) 465-3116; 

Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Federal  Building,  Room  2115, 
300  South  New  Sti-eet,  Dover,  DE  19904, 
Phone  (302)  674-2331,  Fax  (302)  674- 
4136. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  In  ^ 
accordance  with  a  Memorandum  of 
Understanding  with  the  Secretary  of 
State,  NMFS  publishes,  for  public 
review  and  comment,  siunmaries  of 
applications  received  by  the  Secretary  of 
State  requesting  permits  for  foreign 
fishing  vessels  to  fish  in  the  U.S.  EEZ 
under  provisions  of  the  Magnuson- 
-Stevens  Act  (16  U.S.C.  1801  et  seq.]. 

This  notice  concerns  the  receipt  of  an 
application  from  the  Government  of  the 
Russian  Federation  requesting 
authorization  to  conduct  joint  venture 
(JV)  operations  in  2003  in  the  Northwest 
Atlantic  Ocean  for  Atlantic  mackerel 
and  Atiantic  herring.  The  factory  ship 
DAURIYA  is  identified  as  the  Russian 
vessel  that  would  receive  Atiantic 
mackerel  and  Atiantic  herring  from  U.S. 
vessels  in  JV  operations. 


Dated:  May  14,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-12739  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Grant  of  Interim  Extension  of  the  Term 
of  U.S.  Patent  No.  4,567,264; 
Ranolazine 

AGENCY:  Patent  and  Trademark  Office. 
ACTION:  Notice  of  interim  patent  term 
extension. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  has  issued  a 
certfficate  under  35  U.S.C.  156(d)(5)  for 
a  one-year  interim  extension  of  the  term 
of  U.S.  Patent  No.  4,567,264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Ferriter  by  telephone  at  (703)306- 
3159;  by  mail  marked  to  her  attention 
and  addressed  to  Mail  Stop  Patent  Ext., 
Commissioner  for  Patents,  P.O.  Box 
1450,  Alexandria,  VA  22313-1450;  by 
fax  marked  to  her  attention  at  (703)872- 
9411,  or  by  e-mail  to 
Karin.Ferriter@uspto.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
156  of  tide  35,  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  five  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review,  and 
that  the  patent  may  be  extended  for 
interim  periods  of  up  to  a  year  if  the 
regulatory  review  is  anticipated  to 
extend  beyond  the  expiration  date  of  the 
patent. 

On  March  5,  2003,  patent  owner 
Roche  Palo  Alto  LLC,  timely  filed  an 
application  imder  35  U.S.C.  156(d)(5) 
for  an  interim  extension  of  the  term  of 
U.S.  Patent  No.  4,567,264.  The  patent 
claims  the  active  ingredient  ranolazine 
(RanexaTM).  The  application  indicates 
that  a  New  Drug  Application  for  the 
human  drug  product  ranolazine  has 
been  filed  and  is  ciurently  undergoing 
regulatory  review  before  the  Food  and 
Drug  Administration  for  permission  to 
market  or  use  the  product  commercially. 

Review  of  the  application  indicates 
that,  except  for  permission  to  market  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  imder  35 
U.S.C.  156.  Since  it  is  apparent  that  the 
regulatory  review  period  will  continue 
beyond  the  original  expiration  date  of 
the  patent  (May  18,  2003),  the  term  of 


the  patent  is  extended  imder  35  U.S.C. 
156(d)(5)  for  a  term  of  one  year,  i.e., 
until  May  18,  2004. 

Dated:  May  9,  2003. 
lames  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  03-12729  Filed  5-20-03;  8:45  am) 
BILUNG  CODE  3S10-1»-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Procedures  for  Considering  Requests 
from  the  Public  for  Textile  and  Apparel 
Safeguard  Actions  on  Imports  from 
China 

May  19,  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(The  Committee). 

ACTION:  Notice  of  Procedures 

SUMMARY:  This  notice  sets  forth  the 
procedures  the  Committee  for  the 
Implementation  of  Textile  Agreements 
(the  Committee)  will  follow  in 
considering  requests  from  the  public  for 
textile  and  apparel  safeguard  actions  as 
provided  for  in  the  Report  of  the 
Working  Party  on  the  Accession  of 
China  to  the  World  Trade  Organization 
(the  Accession  Agreement).  The 
Committee  hereby  notifies  interested 
parties  of  the  procedures  it  will  follow 
in  considering  requests. 
EFFECTIVE  DATE:  May  21,  2003. 
ADDRESS:  Request  must  be  submitted  to: 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements,' 
Room  H3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Ten  copies  of  any  such  request  must  be 
provided. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Dulka,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  482-4058. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

BACKGROUND: 

The  Accession  Agreement  textile  and 
apparel  safeguard  allows  the  United 
States  and  other  World  Trade 
Organization  Member  countries  that 
believe  imports  of  Chinese  origin  textile 
and  apparel  products  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  these 
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products  to  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption.  Upon  receipt  of 
the  request,  China  has  agreed  to  hold  its 
shipments  to  a  level  no  greater  than  7.5 
percent  (6  percent  for  wool  product 
categories)  above  the  amount  entered 
during  the  first  12  months  of  the  most 
recent  14  months  jpreceding  the  request 
for  consultations.  The  United  States 
may  implement  such  a  limit. 
Consultations  with  China  will  be  held 
within  30  days  of  receipt  of  the  request 
for  consultations,  and  every  effort  will 
be  made  to  reach  agreement  on  a 
mutually  satisfactory  solution  within  90 
days  of  receipt  of  the  request  for 
consultations.  If  agreement  on  a 
different  limit  is  reached,  the  Committee 
will  issue  a  Federal  Register  Notice 
containing  a  directive  to  the  Bureau  of 
Customs  and  Border  Protection  that 
implements  the  negotiated  limit. 

The  limit  is  effective  beginning  on  the 
date  of  the  request  for  consultations  and 
ending  on  December  31  of  the  year  in 
which  consultations  were  requested,  or 
where  three  or  fewer  months  remained 
in  the  year  at  the  time  of  the  request  for 
consultations,  for  the  period  ending  12 
months  after  the  request  for 
consultations.  No  limit  may  remain  in 
effect  beyond  one  year,  without 
reapplication,  unless  otherwise  agreed 
between  the  United  States  and  China. 
No  limit  may  be  applied  to  the  same 
product  at  the  same  time  under  these 
procedures  and  under  the  product- 
specific  China  safeguard  implemented 
by  Section  421  of  the  Trade  Act  of  1974 
(19U.S.C.  2451). 

In  order  to  facilitate  the 
implementation  of  the  Accession 
Agreement  textile  and  apparel 
safeguard,  the  Committee  has 
determined  that  it  is  appropriate  to 
publish  procedures  it  will  follow  in 
considering  requests  for  Accession 
Agreement  textile  and  apparel  safeguard 
actions.  However,  the  Committee  has 
determined  that  actions  taken  under  this 
safeguard  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions 
of  5  U.S.C.  553(a)(1),  and  this  notice 
does  not  waive  that  determination. 
These  procedures  are  not  subject  to  the 
requirement  to  provide  prior  notice  and 
opportunity  for  pubUc  comment, 
pursuant  to  5  U.S.C.  553(a)(1)  and 
553(b)(A). 

1.  Requirements  for  Requests. 

The  Committee  will  review  requests 
from  the  public  for  Accession 
Agreement  textile  and  apparel  safeguard 
actions  on  imports  of  Chinese  origin 
textile  and  apparel  products  (such 
products  must  have  been  covered  by  the 
WTO  Agreement  on  Textiles  and 


Clothing  as  of  the  date  the  WTO 
Agreement  entered  into  force)  sent  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  H3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Ten  copies  of  any  such  request  must  be 
provided.  The  Committee  will  protect 
any  business  confidential  information 
that  is  marked  business  confidential 
from  disclosure  to  the  full  extent 
permitted  by  law.  To  the  extent  that 
business  confidential  information  is 
provided,  two  copies  of  a  non- 
confidential version  must  also  be 
provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted.  Within  15 
working  days  of  receipt  of  a  request,  the 
Committee  will  determine  whether  the 
request  provides  the  information 
necessary  for  the  Committee  to  consider 
the  request  in  light  of  the  considerations 
set  forth  below.  If  the  request  does  not, 
the  Committee  will  promptly  notify  the 
requester  of  the  reasons  for  this 
determination  and  the  request  will  not 
be  considered.  However,  the  Committee 
will  reevaluate  any  request  that  is 
resubmitted  with  additional 
information. 

Consistent  with  longstanding 
Committee  practice  in  considering 
textile  safeguard  actions,  requests  may 
be  filed  by  an  entity  (which  may  be  a 
trade  association,  firm,  certified  or 
recognized  union,  or  group  of  workers) 
that  is  representative  of  either:  (A)  a 
domestic  producer  or  producers  of  a 
product  that  is  a  like  or  directly 
competitive  with  the  subject  Chinese 
textile  or  apparel  product;  or  (B)  a 
domestic  producer  or  producers  of  a 
component  used  in  the  production  of  a 
product  that  is  like  or  directly 
competitive  with  the  subject  Chinese 
textile  or  apparel  product. 

A  request  will  only  be  considered  if 
the  request  includes  the  specific 
information  set  forth  below  in  support 
of  a  claim  that  the  Chinese  origin  textile 
or  apparel  product  is,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  like  or 
directly  competitive  products. 

A.  Product  description.  Name  and 
description  of  the  imported  product 
concerned,  including  the  category  or 
categories  or  part  thereof  of  the  U.S. 
Textile  and  Apparel  Category  System 
(see  "Textile  Correlation"  at  http:// 
otexa.ita.doc.gov/corr.htm)  under  which 
such  product  is  classified,  the 
Harmonized  Tariff  Schedule  of  the 
United  States  subheading(s)  under 
which  such  product  is  classified,  and 
the  name  and  description  of  the  like  or 


directly  competitive  domestic  product 
concerned. 

B.  Import  data.  The  following  data,  in 
quantity  by  category  unit  (see  "Textile 
Correlation"),  on  total  imports  into  the 
United  States  and  imports  from  China 
into  the  United  States: 

*  Annual  data  for  the  most  recent  five 
full  calendar  years  for  which  such  data 
are  available; 

*  Quarterly  data  for  the  most  recent 
year  for  which  such  data  are  partially 
available,  and  quarterly  data  for  the 
same  quarter(s)  of  the  previous  year  (e.g. 
January-March  2002,  April-Jime  2002 
and  January-March  2001,  April-June 
2001). 

The  data  should  demonstrate  that 
imports  of  Chinese  origin  textile  and 
apparel  products  that  are  like  or  directly 
competitive  with  the  product  produced 
by  the  domestic  industry  concerned  are 
increasing  rapidly  in  absolute  terms. 

C.  Production  Data.  The  following 
data,  in  quantity  by  category  unit  (see 
"Textile  Correlation"),  on  United  States 
domestic  production  of  the  like  or 
directly  competitive  products  of  U.S. 
origin  indicating  the  nature  and  extent 
of  market  disruption: 

*  Annual  data  for  the  most  recent  five 
full  calendar  years  for  which  such  data 
are  available; 

*  Quarterly  data  for  the  most  recent 
year  for  which  such  data  are  partially 
available,  and  quarterly  data  for  the 
same  quarter(s)  of  the  previous  year  (e.g. 
January-March  2002,  April-June  2002 
and  January-March  2001,  April-Jime 
2001). 

If  the  like  or  directly  competitive 
product(s)  of  U.S.  origin  does  not 
correspond  to  a  category  or  categories  of 
the  U.S.  Textile  and  Apparel  Category 
system  for  which  production  data  are 
available  from  official  statistics  of  the 
U.S.  Department  of  Commerce  (see 
"U.S.  Imports,  Production,  Markets, 
Import  Production  Ratios  and  Domestic 
Market  Shares  for  Textile  and  Apparel 
Product  Categories"  at  website:  http:// 
otexa.ita.doc.gov/ipbook.pdf),  the 
requester  must  provide  a  complete 
listing  of  all  sources  from  which  the 
data  were  obtained  and  an  affirmation 
that  to  the  best  of  the  requester's  ~ 
knowledge,  the  data  represent 
substantially  all  of  the  domestic 
production  of  the  like  or  directly 
competitive  product{s)  of  U.S.  origin.  In 
such  cases,  data  should  be  reported  in 
the  first  unit  of  quantity  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (http://dataweb.usitc.gov/ 
SCRIPTS/tariff/toc.html)  for  the  Chinese 
origin  textile  and/or  apparel  products 
and  the  like  or  directly  competitive 
products  of  U.S.  origin. 
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D.  Market  Share  Data.  The  following 
data,  in  quantity  by  category  unit  (see 
"Textile  Correlation"),  on  imports  from 
China  as  a  percentage  of  the  domestic 
market  (defined  as  the  sum  of  domestic 
production  of  like  or  directly 
competitive  products  and  total  imports); 
on  total  imports  as  a  percentage  of  the 
domestic  market;  and  on  domestic 
production  of  like  or  directly 
competitive  products  as  a  percentage  of 
the  domestic  market: 

*  Annual  data  for  the  most  recent  five 
full  calendar  years  for  which  such  data 
are  available; 

*  Quarterly  data  for  the  most  recent 
year  for  which  such  data  is  partially 
available,  and  quarterly  data  for  the 
same  quarter(s)  of  the  previous  year  (e.g. 
January-March  2002,  April-June  2002 
and  January-March  2001 ,  April-June 
2001). 

E.  Additional  Information.  A 
description  of  how  the  Chinese  origin 
textile  and  apparel  product(s)  have 
adversely  affected  the  domestic  industry 
producing  like  or  direcUy  competitive 
articles,  such  as  the  effect  of  imports 
from  China  on  prices  in  the  United 
States  or  any  other  data  deemed  to  be 
pertinent. 

2.  Consideration  of  Requests. 

If  the  Committee  determines  that  the 
request  provides  the  information 
necessary  for  it  to  be  considered,  the 
Committee  will  cause  to  be  published  in 
the  Federal  Register  a  notice  seeking 
public  comments  regarding  the  request, 
which  will  include  the  request  and  the 
date  by  which  comments  must  be 
received.  The  Federal  Register  notice 
and  the  request,  with  the  exception  of 
information  marked  "business 
confidential",  will  be  posted  by  the 
Department  of  Commerce's  Office  of 
Textiles  and  Apparel  on  the  Internet 
(otexa.ita.doc.gov).  The  comment  period 
shall  be  30  calendar  days.  To  the  extent 
business  confidential  information  is 
provided,  a  non-confidential  version 
must  also  be  provided,  in  which 
business  confidential  information  is 
summarized  or,  if  necessary,  deleted. 
Comments  received,  with  the  exception 
of  information  marked  "business 
confidential",  will  be  available  in  the 
Department  of  Commerce's  Trade 
Reference  Room  for  review  by  the 
public,  ff  a  comment  alleges  that  there 
is  no  market  disruption  or  that  the 
subject  imports  are  not  the  cause  of 
market  disruption,  the  Committee  will 
closely  review  any  supporting 
information  and  documentation,  such  as 
information  about  domestic  production 
or  prices  of  like  or  direcUy  competitive 
products.  In  the  case  of  requests 
submitted  by  entities  that  are  not  the 


actual  producers  of  a  like  or  directiy 
competitive  product,  particular 
consideration  will  be  given  to  conunents 
representing  the  views  of  actual 
producers  in  the  United  States  of  a  like 
or  dfrectiy  competitive  product. 

With  respect  to  any  request 
considered  by  the  Committee,  the 
Committee  will  make  a  determination 
within  60  calendar  days  of  the  close  of 
the  comment  period  as  to  whether  the 
Committee  will  request  consultations 
with  China.  If  the  Committee  is  imable 
to  make  a  determination  within  60 
calendar  days,  it  vdll  cause  to  be 
published  in  a  notice  in  the  Federal 
Register,  including  the  date  by  which  it 
will  make  a  determination.  If  the 
Committee  makes  a  negative 
determination,  it  will  cause  this 
determination  and  the  reasons  therefore 
to  be  published  in  the  Federal  Register. 
If  the  Conunittee  makes  an  affirmative 
determination  that  imports  of  Chinese 
origin  textiles  and  apparel  products  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  these  products,  the  Committee 
will  request  considtations  with  China 
with  a  view  to  easing  or  avoiding  such 
market  disruption.  Consultations  with 
China  will  be  held  within  30  days  of 
receipt  of  the  request  for  consultations, 
and  every  effort  will  be  made  to  reach 
agreement  on  a  mutually  satisfactory 
solution  within  90  days  of  receipt  of  the 
request  for  consultations.  Immediately 
after  the  Chinese  Government  receives 
the  requests  for  consultations,  the 
Committee  will  cause  to  be  published  a 
notice  in  the  Federal  Register  that  such 
consultations  have  been  requested.  The 
notice  will  identify  quantitative  limits 
on  imports  into  the  United  States  of 
Chinese  origin  textile  and  apparel 
products  subject  to  the  request  for 
consultations.  The  notice  will  further 
provide  that,  absent  a  mutually 
satisfactory  solution,  the  limits  will 
terminate  on  December  31  of  the  year  in 
which  the  request  for  consultations  was 
made,  unless  three  or  fewer  months 
remain  in  that  year  at  the  time  of  the 
request.  If  three  or  fewer  months  remain 
in  the  year  at  the  time  of  the  request,  the 
notice  will  provide  that,  absent  a 
mutually  satisfactory  solution,  the  limits 
will  terminate  one  year  from  the  date  on 
which  consultations  were  requested. 
The  quantitative  limits  identified  in  the 
notice  shall  be  7.5  percent  (6  percent  for 
wool  products)  above  the  amoimt  of 
Chinese  origin  textile  and  apparel 
products  subject  to  the  request  for 
consultations  entered  into  the  United 
States  during  the  first  12  months  of  the 
most  recent  14  months  preceding  the 
month  in  which  the  request  for 


consultations  was  made.  The  notice  also 
will  contain  a  summary  statement  of  the 
reasons  and  justifications  for  the  request 
for  consultations  with  China. 

3.  Self  Initiation.  The  Committee  may, 
on  its  own  initiative,  consider  whether 
imports  of  Chinese  origin  textile  and 
apparel  products  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  these 
products.  In  such  considerations,  the 
Committee  will  follow  procedures 
consistent  with  those  set  forth  in 
Section  2  of  this  notice,  including 
causing  to  be  published  in  the  Federal 
Register  a  notice  seeking  public 
comment  regarding  the  action  it  is 
considering. 

4.  ReappUcation.  Under  the 
Accession  Agreement,  no  action  may 
remain  in  effect  beyond  one  year, 
without  reapplication,  imless  otherwise 
agreed  between  the  United  States  and 
china.  Reapplication  will  only  take 
place  if  the  Committee  makes  a  new 
affirmative  determination  that  imports 
of  Chinese  origin  textiles  and  apparel 
products  are,  due  to  market  disruption, 
threatening  to  impede  the  orderly 
development  of  trade  in  these  products. 
In  considering  requests  or  in 
considerations  begun  on  its  own 
initiative  for  reapplication,  the 
Committee  will  follow  procedures 
consistent  with  those  set  forth  in  this 
notice. 

5.  Business  Confidential  Information. 

Public  Reading  Room.  The  Committee 
will  protect  any  business  confidential 
information  that  is  marked  business 
confidential  from  disclosure  to  the  full 
extent  permitted  by  law.  To  the  extent 
that  business  confidential  information  is 
provided,  two  copies  of  a  non- 
confidential version  must  also  be 
provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted.  The  Conunittee 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  that 
is  being  considered,  non-confidential 
versions  of  any  public  comments 
received  with  respect  to  a  request,  and, 
in  the  event  consultations  are  requested, 
the  statement  of  the  reasons  and 
justifications  for  the  request  subsequent 
to  the  delivery  of  the  statement  to 
China. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.03-12893  Filed  5-2&-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Withdrawal  of  Surplus  Land  at  a 
Military  Installation  Designated  for 
Realignment:  Naval  Air  Station  (NAS), 
Key  West,  FL 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  This  notice  provides 
information  on  withdrawal  of  surplus 
property  at  NAS  Key  West.  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Engel.  Head,  BRAC  Real 
Estate  Section,  Naval  Facilities 
Engineering  Command,  1322  Patterson 
Ave.  SE.,  Suite  1000,  Washington  Navy 
Yard.  DC  20374-5065,  telephone  (202) 
685-9203,  or  E.  R.  Nelson,  Director,  Real 
Estate  Department,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
P.O.  Box  190010,  2155  Eagle  Drive. 
North  Charleston,  SC  29419-9010, 
telephone  (843)  820-7494. 
SUPPLEMENTARY  INFORMATION:  In  1995. 
NAS  Key  West,  FL,  was  designated  for 
realignment  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (DBCRA),  PubUc  Law  101-510,  as 
amended.  Pursuant  to  this  designation, 
in  April  of  1996,  approximately  168.14 
acres  of  land  and  related  facilities  at  this 
installation  were  declared  surplus  to  the 
Federal  Govenunent  and  available  for 
use  by  (a)  non-Federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKiimey  Homeless  Assistance  Act 
(42  U.S.C.  11411).  as  amended. 
Approximately  35  acres  of  land 
improved  with  10  buildings  have  been 
requested  for  transfer  by  other  Federal 
agencies  and  was  not  included  within 
the  168.14  acres.  On  July  3,  1997.  a 
second  determination  was  made  to 
withdraw  approximately  16  acres  of 
improved  and  unimproved  fee  simple 
land  at  NAS  Key  West,  FL,  known  as  the 
Trumbo  Point  Annex  Tank  Farm.  A 
third  determination  was  made  on 
December  20, 1999,  to  wididraw  3.54 
acres  of  improved  and  unimproved  fee 
simple  land  at  NAS  Key  West,  FL, 
known  as  the  Seminole  Battery.  A 
fourth  determination  was  made  on  May 
2,  2003,  to  withdraw  land  and  facilities 
previously  reported  as  surplus  that  are 
now  required  by  the  Federal 
Government.  This  withdrawal  is 
required  to  satisfy  new  military 
requirements  and  security  concerns. 

Notice  of  Surplus  Property:  Pursuant 
to  paragraph  (7)(B)  of  Section  2905(b)  of 
the  DBCRA,  as  amended  by  the  Base 


Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  is  regarding  the 
withdrawal  of  previously  reported 
surplus  property  at  NAS  Key  West.  FL, 
which  was  published  in  61  FR  19614, 
May  2,  1996. 

Withdmwn  Property  Description:  The 
foUowdng  is  a  description  of  land  and 
facilities  at  NAS  Key  West,  FL,  that  are 
withdrawal  from  surplus  by  the  Federal 
govenunent. 

Land:  Approximately  16.1  acres  of 
improved  and  unimproved  fee  simple 
land  at  NAS  Key  West,  FL,  known  as 
Truman  Annex.  This  also  includes  the 
berthing  wharf  known  as  the  Mole  Pier. 

Buildings:  The  following  is  a 
summary  of  the  facilities  located  on  the 
above-described  land.  General 
Warehouses:  three  structures  of 
approximately  34,120  square  feet. 

Dated:  May  15,  2003. 
P.C.  LeBlanc, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  03-12704  Filed  5-20-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  Navy  Case  No.  84,717.  entitled 
"Multiparameter  System  for 
Environmental  Monitoring". 
ADDRESS:  Requests  for  information 
about  the  invention  cited  shoidd  be 
directed  to  the  Naval  Research  . 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington,  DC  20375- 
5320,  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW.. 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  cotell@nrl.navy.mil 
or  use  cornier  delivery  to  expedite 
response. 

Authority:  35  U.S.C.  207.  37  CFR  Part  404. 


Dated:  May  15.  2003. 
P.C.  LeBlanc, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  03-12705  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  3810-FF-f> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Acting  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  21, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tj^e 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
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Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iidormation 
technology. 

Dated:  May  15,  2003. 

Joseph  Schubart, 

Acting  Leader,  Regulatory  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Ronald  E.  McNair 
Postbaccalaiu-eate  Achievement  Program 
Annual  Performance  Report  Form. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  156.       ' 
Burden  Hours:  702. 

Abstract:  McNair  Program  grantees 
must  submit  the  report  aimually.  The 
report  provides  the  Department  of 
Education  with  information  needed  to 
evaluate  a  grantee's  performance  and 
compliance  with  program  requirements 
and  to  award  prior  experience  points  in 
accordance  with  the  program 
regulations.  The  data  coUected  is  also 
aggregated  to  provide  national 
information  on  project  participants  and 
program  outcomes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  nimiber  2279.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  e-mail  address 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  03-12696  Filed  5-20-03;  8:45  am) 
BILUNG  CODE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Biological 
and  Environmental  Research; 
Recommendations  for  Sequencing 
Targets  in  Support  of  the  Science 
Missions  of  tt>e  Office  of  Bloiogical 
and  Environmental  Research  (BER) 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  recommendations  for 
sequencing  targets. 

SUMMARY:  This  Federal  Register  notice 
seeks  the  input  and  nominations  of 
interested  parties  for  candidate 
microbes,  microbial  consortia,  and 
lOOMb-or-less-sized  organisms  for  draft 
genomic  sequencing  in  support  of  Office 
of  Biological  and  Environmental 
Research  (BER)  programs,  among  them, 
the  Climate  Change  Research  Program, 
the  Natural  and  Accelerated 
Bioremediation  Research  (NABIR) 
Program,  the  Environmental 
Management  Science  Program  (EMSP), 
the  Microbial  Genome  Program  (MGP), 
and  the  GTL  Program.  Nominated 
candidates  should  be  relevant  to  DOE 
mission  needs,  e.g.,  organisms  involved 
in  environmental  processes,  including 
waste  remediation,  carbon  management, 
and  energy  production.  This 
annoimcement  is  not  an  offer  of  direct 
financial  support  for  research  on  these 
organisms.  Those  nominations  selected 
will  residt  in  the  DNA  sequence  of 
selected  organisms  being  determined  at 
a  draft  level  (fr-8  x  coverage)  at  the  DOE 
Production  Genomics  Facility  (PGF)  at 
the  Joint  Genome  Institute  (JGI), 
{http://www.jgi.doe.gov).  This 
announcement  is  designed  to  assist  DOE 
in  determining  and  prioritizing  a  list  of 
microbes,  microbial  consortia,  or 
modest-genome  sized  (not  more  than 
100Mb)  organisms  (including 
eukaryotes)  that  address  DOE  mission 
needs.  Following  merit  review,  and 
subject  to  the  availability  of  funding  and 
programmatic  relevance,  draft 
sequencing  vdll  be  carried  out  at  the 
PGF. 

DATES:  To  assure  consideration, 
nominations  in  response  to  this  notice 
should  be  received  by  4:30  p.m.  (EST), 
June  26,  2003,  to  be  accepted  for  merit 
review.  It  is  anticipated  that  review  will 
be  completed  early  in  the  fall  of  2003 
with  draft  sequencing  at  the  DOE  PGF 
to  commence  towards  the  end  of  2003 
or  early  in  2004,  conditional  upon  the 
provision  of  high  quality  DNA. 
ADDRESSES:  Nominations  responding  to 
this  notice  should  be  sent  to  Dr.  Daniel 
W.  Drell,  Office  of  Biological  and 
Environmental  Research,  SC-72,  Office 
of  Science,  U.S.  Department  of  Energy, 
1000  Independence  Ave.,  SW., 


Washington,  DC  20585-1290;  email  is 
acceptable  and  encoiu'aged  for 
submitting  nominations  using  the 
following  addresses: 
joanne.corcoran@science.doe.gov  and 
daniel.drell@science.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell.  SC-72.  Office  of 
Biological  and  Enviroimiental  Research, 
Office  of  Science,  U.S.  Department  of 
Energy,  1000  Independence  Ave.  SW., 
Washington,  DC  20585-1290,  phone: 
(301)  903-4742,  email: 
daniel.drell@science.doe.gov.  The  full 
text  of  this  notice  is  available  via  the 
Internet  using  the  following  Web  site 
address:  http://www.sc.doe.gov/ober/ 
microbial. html. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
Office  of  Biological  and  Environmental 
Research  supports  fundamental  research 
in  a  variety  of  missions  [http:// 
vrww.  SC.  doe.gov/ober/ober_top.htmF) . 
Relevant  BER  programs  may  include  the 
Climate  Change  Research  Program,  the 
Natural  and  Accelerated  Bioremediation 
Research  (NABIR)  Program,  the 
Enviroimiental  Management  Science 
Program  (EMSP),  the  Microbial  Genome 
Program  (MGP)  and  the  GTL  program. 
The  Climate  Change  Research  Program 
supports  investigations  of  microbially- 
mediated  fixation  of  atmospheric  C0i2. 
The  NABIR  program  supports  research 
on  microbial  biotransformations  and/ or 
immobiUzation  of  metal  and 
radionuclide  wastes.  The  EMSP 
supports  research  into  microbially- 
mediated  biotransformations  of  DOE- 
relevant  organic  wastes  such  as 
chlorinated  solvents.  The  MGP  supports 
key  DOE  missions  by  providing  and 
analyzing  microbial  DNA  sequence 
information  to  further  the 
understanding  and  application  of 
microbiology  relating  to  energy 
production,  chemical  and  materials 
production,  environmental  carbon 
management,  and  environmental 
cleanup.  The  GTL  Program  builds  on 
the  successes  of  the  DOE  Human 
Genome  Program  (HGP)  by  seeking  to 
understand  biological  function  in  DOE 
mission  relevant  microbes  v«th 
emphases  on  identifying  the  multi- 
component  protein  complexes  in  cells, 
characterizing  gene  regulatory  networks, 
probing  the  functional  capabilities  of 
the  environmental  microbial  repertoire 
of  genes,  and  beginning  to  model  these 
processes  computationally. 

Over  the  last  nine  years,  sequencing 
of  a  range  of  microorganisms  that  live  in 
a  wide  diversity  of  environments  has 
provided  a  considerable  information 
base  for  scientific  research  related  not 
only  to  DOE  missions,  but  also  to  other 
federal  agency  missions  and  U.S. 
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industry,  {http://www.tigr.org/tdb/mdb/ 
mdbcomplete.html,  bttp:// 
www.ornl.gov/microbialgenomes/ 
organisms.html  and  http:// 
www.jgi.doe.gov/fGI_microbial/html/). 
Nonetheless,  most  of  oiu'  current 
knowledge  of  microbiology  still  is 
derived  from  individual  species  that 
either  cause  disease  or  grow  easily  and 
readily  as  monocultures  under 
laboratory  conditions  and  are  thus  easy 
to  study.  The  preponderance  of  species 
in  the  environment  remains  largely 
unknown  to  science.  Many  are  thought 
to  grow  as  part  of  interdependent 
consortia  in  which  one  species  supplies 
a  nutrient  necessary  for  lie  growth  of 
another.  Virtually  nothing  is  known  of 
the  organization,  membership,  or 
functioning  of  these  consortia, 
especially  those  involved  in 
environmental  processes  of  DOE 
interest.  Fungi  and  small  multicellular 
eukaryotes  play  important  roles  in  the 
environment  as  well. 

Genomic  analyses  of  sequenced 
microbes  have  suggested  that  processes 
such  as  lateral  gene  transfers  at  various 
times  in  the  evolutionary  history  of 
some  microbial  lineages  may  have 
blurred  the  imderstanding  of  their 
phylogenetic  relationships.  For  this 
notice,  groups  of  microbes  that  may 
haVe  exchanged  (or  may  be  exchanging) 
genetic  information  via  lateral  gene 
exchange  or  plasmid  mediated 
exchanges  can  be  proposed  if  the 
processes  of  genetic  exchange  result  in 
functions  relevant  to  DOE  missions 
noted  above. 

Genomic  analyses  are  badly  needed  of 
microbial  consortia  and  species 
refractory  to  laboratory  culture  that  play 
important  roles  in  environments 
challenged  with  metals,  radionuclides, 
chlorinated  solvents,  or  are  involved  in 
carbon  sequestration.  The  candidate(s) 
must  mediate  or  catalyze  metabolic 
events  of  energy  or  environmental 
importance.  Priority  will  be  given  to 
studies  on  those  microbes  or  microbial 
consortia  that  c£m  bioremediate  metals 
and  radionuclides,  degrade  significant 
biopolymers  such  as  celluloses  and 
lignins,  produce  potentially  useful 
energy-related  materials  (H2,  CH4, 
ethanol,  etc.),  or  fbc  or  sequester  CO2. 

For  this  notice,  candidate  organisms 
{either  individual  organisms,  consortia 
of  organisms,  or  eukaryotes  with  small 
genomes)  comprised  of  archaea, 
bacteria,  fungi,  algae,  and  other 
eukaryotes  with  genome  sizes  not 
greater  than  lOOMbp  can  be  proposed 
for  draft  sequencing.  For  a  cmrent  list 
of  microbes  that  have  been  and  are 
being  sequenced  see  http://    - 
www.ornl.gov/microbiaIgenomes/ 
organisms.html  and  http:// 


www.omI.gov/microbialgenomes/ 
seq2003.html. 

Aims:  This  request  for  nominations  of 
candidate  sequencing  targets  has  two 
broad  foci: 

(1)  Single  culturable  organisms.  These 
may  be  bacteria,  archaea,  fungi, 
microalgae  or  multicellular  organisms 
with  genomes  not  larger  than  100Mb. 
The  criteria  that  will  be  used  to  evaluate 
proposed  candidates  for  draft 
sequencing  will  include: 

(a)  The  candidate  has  significant 
relevance  to  the  DOE  missions  noted 
above; 

(b)  The  genome  size  and  structure  are 
known; 

(c)  The  soiu-ce  of  genomic  DNA  (i.e., 
strain  or  isolate,  and  researcher)  is 
identified,  and  a  clonal  sample  (or 
samples  with  low  and  characterized 
polymorphism)  are  available; 

(d)  A  brief  description  of  post 
sequencing  follow-up  work  [e.g.,  a  data 
use  plan  and  how  will  data  be  annotated 
to  enable  rapid  and  open  use)  is 
included; 

(e)  The  availability  of  a  DNA/gene 
transfer  system  supporting  genetic 
analyses  is  known; 

(f)  Biological  novelty  or  luiiqueness 
(i.e.,  unusual  genetically  determined 
characteristics  pertinent  to  DOE 
missions)  is  described; 

(g)  Place  in  the  currently  understood, 
16s  RNA  based,  "Tree  of  Life"  is 
identified,  e.g.,  is  the  proposed 
candidate  in  a  sparsely  populated  or 
more  heavily  populated  section  of  the 
tree? 

(h)  A  brief  description  of  the  user 
community  is  given; 

(i)  The  potential  impact  on  the 
scientific  community  is  large; 

(j)  Explicit  commitment  to  a  data- 
release  schedule,  consistent  with  the 
guidelines  given  below  is  provided. 

(2)  Currently  uncultiu-able  or  hard-to- 
culture  organisms  and  environmental 
consortia.  The  review  criteria  that  will 
be  used  to  evaluate  proposed  candidates 
for  draft  sequencing  will  include  most 
of  the  criteria  listed  above  for  single 
cultiu-able  organisms  (with  less 
emphasis  on  genome  size/structiue, 
presence/ absence  of  a  genetic  system,  or 
position  in  the  "Tree  of  Life"  since  it  is 
recognized  that  few  data  on  these 
attributes  will  be  available),  but  in 
addition,  the  following  considerations 
will  be  included: 

(a)  Some  measure  of  the  "complexity" 
of  the  target  consortium  being  proposed, 
e.g.,  approximate  number  of  species, 
size(s)  of  genomes,  and  proportions  of 
different  members  (it  is  understood  that 
in  most  cases,  only  estimates  of  these 
parameters  may  be  available)  is 
discussed.  When  the  environmental 


consortia  are  complex,  approaches 
should  be  described  to  normalize  the 
DNA  libraries  in  order  to  reduce  the 
amount  of  sequencing  required  and 
assure  adequate  sampling  of  the 
complexity  of  the  consortia. 
Additionally,  the  proposer(s)  should  be 
prepared  to  work  together  with  JGI 
scientists  to  optimize  the  yield  from  the 
sequencing  effort  required; 

(b)  Past  attempts  to  cultivate 
consortiiun  members  are  described,  e.g., 
have  any  members  of  this  consortium 
been  successfully  cultured; 

(c)  Some  spatial/temporal/ 
hydrochemical/geochemical  or  other 
characterization  of  the  environment  is 
given,  e.g.,  the  physicochemical 
parameters  of  the  site  from  which  the 
selected  community  is  derived;  a 
description  of  the  site  contaminants;  the 
accessibility  of  the  site  for  future 
sampling;  the  adequacy  of  site 
documentation; 

(d)  If  proposed,  technical  approaches 
and  technology  development  specific 
for  defining  and  isolating  members  of  a 
given  consortium  are  described; 

(e)  Some  indication  of  the  biological 
function  of  the  relationships,  within 
consortium  members,  where  available 
along  with  a  discussion  of  the  scientific 
and  programmatic  importance  of 
understanding  these  relationships  is 
given; 

(f)  Information  where  available  is 
given  about  the  phylogenetic  position(s) 
of  the  members  of  the  consortium  and 
what  is  known  about  closely  related 
organisms. 

(g)  Available  informatics  tools  and 
annotation  plan  [e.g.,  for  annotating 
genes  from  a  consortium  analysis  or 
grouping  identified  genes  into  a  putative 
"consortiiun  phenotype"  within  the 
chosen  environment)  are  described; 

(h)  Explicit  commitment  to  a  data- 
release  schedule,  consistent  with  the 
guidelines  given  below  is  provided. 

Scientific  community  standards 
regarding  access  to  sequencing  data  are 
evolving.  BER  conforms  to  the  general 
guidance  contained  within  the  Draft 
Rapid  Data  Release  Policy  [http:// 
www.genome.gov/ 
page.cfm?pageID=10506537]  for 
"community  resource  projects."  The 
usual  and  customary  practice  for  the  JGI 
is  to  put  all  sequencing  data  up  on  its 
web  site  [http://www.jgi.doe.gov/)  at 
frequent  and  periodic  intervals. 
However,  for  the  piuposes  of  this  notice, 
BER  does  not  regard  individual  genome 
sequencing  efforts  involving  less  than 
50Mb,  or  microbial  community 
sequencing  efforts,  as  requested  herein, 
as  "community  resource  projects" 
within  the  definition  of  the  Draft  Rapid 
Data  Release  policy.  BER's  position. 
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which  is  provisional  and  subject  to 
evolution,  is  that  no  more  than  6 
months  from  the  completion  of  6  x 
coverage  of  the  sequence  for  a  single- 
genome  project,  the  data  will  be 
released  on  the  JGI  web  site  or  to  a 
publicly  accessible  database  vdth  no  use 
restrictions.  For  microbial  community 
projects,  the  JGI  will  conduct  normal 
QA/QC  assessments  on  the  sequence 
output  (at  approximately  2  x  coverage), 
then  discuss  with  the  proposer(s)  and 
with  BER  staff  the  extent  to  which 
sequencing  will  be  continued  to  achieve 
a  satisfactory  genomic  "view"  of  the 
selected  microbial  commimity.  From  the 
time  of  initiation  of  this  discussion,  not 
more  than  6  months  will  be  permitted 
to  elapse  before  unconditional  release  of 
these  data.  BER  is  fully  aware  that  some 
ambiguity  remains  in  the  precise 
initiation  of  this  "embargo"  period  but 
stresses  its  intention  and  commitment  to 
the  rapid  release,  without  any  use 
restrictions,  of  this  data  into  publicly 
accessible  databases. 

Upon  selection  of  a  nominated 
microbial  sequencing  target,  BER 
expects  that  Principal  Investigators  will 
collaborate  with  the  JGI  by  providing 
high  quality,  high  MW  genomic  DNA  for 
library  construction  as  well  as  assisting 
in  aimotating  the  draft  sequence  data 
until  a  sufficiently  complete  annotation 
is  achieved  (imderstanding  that  this  will 
be  sensitive  to  hypothetical  gene 
predictions  and  the  usual  uncertainties 
of  annotation).  FoUovdng  data 
acquisition  and  annotation,  DOE 
expects  that  those  whose  nominations 
have  been  sequenced  will  make  good 
faith  efforts  to  publish  in  the  open 
scientific  literature  the  results  of  their 
subsequent  work,  including  both  the 
genome  sequences  of  the  organisms 
sequenced  under  this  notice  as  well  as 
the  annotation.  (BER  also  expects  the 
Principal  Investigator  of  a  selected  effort 
to  either  deposit  a  culture  of  the 
microbe  or  consortium  into  a  publicly 
accessible  collection  or  repository,  or 
make  it  available  directly  so  others  can 
have  access).  These  parties  are 
encouraged  to  create  process-  and  cost- 
effective  partnerships  that  will 
maximize  data  production  and  analysis, 
data  dissemination,  and  progress 
towards  understanding  basic  biological 
mechanisms  that  can  further  the  aims  of 
this  effort.  Additionally,  it  must  be 
explicitly  understood  that  DOE  will 
provide  an  assembled  and 
computationally  annotated  draft 
(roughly  6  x;  carried  out  in  a  paired-end 
sequencing  approach)  sequence  of  the 
microbe(s)  selected,  but  that  research 
using  that  sequence  data  should  be 
funded  from  separate  sources  and/or 


separate  solicitations.  Finally,  there  is 
no  commitment  to  finish  a  given  drafted 
sequence,  although  this  option  may  be 
considered  at  a  later  time. 

Submission  Information:  Interested 
parties  should  submit  a  brief  white 
paper  to  either  of  the  foci  given  above, 
consisting  of  not  more  than  5  pages  of 
narrative  exclusive  of  attachments 
(which  are  discouraged)  responding  to 
each  of  the  specific  criteria  set  forth. 
Electronic  submission  (to 
joanne.corcoran@science.doe.gov  and 
daniel.drell@science.doe.gov)  is  strongly 
encouraged.  It  is  expected  that  the 
Principal  Investigator  vdll  serve  as  the 
main  point  of  contact  for  additional 
information  on  the  nominated  microbe. 
Nominations  must  contain  a  very  short 
abstract  or  project  summary  and  a  cover 
page  with  the  name  of  the  applicant, 
mailing  address,  phone,  fax,  and  email. 
The  nomination  should  include  2 -page 
curriculum  vitae  of  the  key 
investigators;  letters  of  intent  from 
collaborators  (suggesting  the  size  of  the 
interested  community)  are  permitted. 

Nominations  will  be  reviewed  relative 
to  the  scope  and  research  needs  of  the 
BER  relevant  programs  cited  above.  A 
brief  response  to  each  nomination  will 
be  provided  electronically  following 
merit  and  programmatic  reviews. 

Other  useful  Web  sites  include: 

DOE  JGI  Microbial  Sequencing 
Priorities  for  FY2003— Attp.// 
www.oml.gov/microbialgenomes/ 
seq2003.html 

Microbial  Genome  Program  Home 
Page — http://www.sc.doe.gov/ober/ 
microbial. html 

DOE  Joint  Genome  Institute  Microbial 
Web  Page — http://www.jgi.doe.gov/ 
JGImicrobial/html/ 

GenBank  Home  Page — http:// 
www.ncbi.nlm.nih.gov/ 

Human  Genome  Home  Page — http:// 
www.  oml.gov/hgmis 

DOE  Genomes  to  Life — http:// 
DOEGenomestoLife.  org 

DOE  Natiu'al  and  Accelerated 
Bioremediation  Research  (NABIR) 
Program — http://www.Ibl.gov/nabir 

Biotechnology  Investigations — Ocean 
Margins  Program — http:// 
www.sc.doe.gov/ober/GC/omp.html 

Issued  in  Washington,  DC,  May  14,  2003. 
John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

[FR  Doc.  03-12715  Filed  5-20-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0026,  FRL-7501-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Water 
Quality  Inventory  Reports  (Clean  Water 
Act  Sections  305(b),  303(d),  314(a),  and 
106(e)) 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
National  Water  Quality  Inventory 
Reports  (Clean  Water  Act  Sections 
305(b),  303(d),  314(a),  and  106(e));  EPA 
ICR  Number  1560.07,  0MB  Control 
Number  2040-0071,  expiring  on  July  31. 
2003.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Wilson,  Assessment  and  Watershed 
Protection  Division,  Office  of  Water, 
Mail  Code:  4503T,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  nimiber:  202-566-2385;  fax 
number:  202-566-1331;  e-mail  address: 
Wilson  .John@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OW-2003- 
0026,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
■  the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
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docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  0MB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  Submit  your  comments  to 
EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  ow- 
dockeMepa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Water  Docket,  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copjrrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  States, 
Territories  and  Tribes  with  Clean  Water 
Act  (CWA)  responsibilities. 

Title:  National  Water  Quality 
Inventory  Reports  (Clean  Water  Act 
Sections  305(b),  303(d),  314(a),  and 
106(e)).  (0MB  Control  Number  2040- 
0071;  EPA  ICR  Number  1560.07 
expiring  07/31/2003. 

Abstract:  Section  303(d)  of  the  Clean 
Water  Act  requires  States  to  identify  and 
rank  waters  which  cannot  meet  water 
quality  standards  (WQS)  following  the 
implementation  of  technology-based 
controls.  Under. section  303(d),  States 
are  also  required  to  establish  total 
maximum  daily  loads  (TMDLs)  for 
listed  waters  not  meeting  standards  as  a 
result  of  pollutant  discharges.  In 
developing  the  section  303(d)  lists, 
States  are  required  to  consider  various 
sources  of  water  quality  related  data  and 
information,  including  the  section 
305(b)  State  water  quality  reports.  The 


section  305(b)  reports  contain 
information  on  the  extent  of  water 
quality  degradation,  the  pollutants  and 
sources  affecting  water  quality,  and 
State  progress  in  controlling  water 
pollution. 

EPA's  Assessment  and  Watershed 
Protection  Division  (AWPD)  works  with 
its  Regional  counterparts  to  review  and 
approve  or  disapprove  State  section 
303(d)  lists  and  TMDLs  from  56 
respondents  (the  50  States,  the  District 
of  Coliunbia,  and  the  five  Territories). 
Section  303(d)  specifically  requires 
States  to  develop  lists  and  TMDLs  "from 
time  to  time"  and  EPA  to  review  and 
approve  or  disapprove  the  lists  and  the 
TMDLs.  EPA  also  collects  State  305(b) 
reports  from'SQ  respondents  (the  50 
States,  the  District  of  Columbia,  five 
Territories,  and  3  River  Basin 
commissions). 

This  annoimcement  includes  the 
reapproval  of  current,  ongoing  activities 
related  to  305(b)  and  303(d)  reporting 
and  TMDL  development  for  the  period 
of  August  1,  2003  through  July  31, 
2006.During  the  period  covered  by  this 
ICR  renewal,  respondents  will:  complete 
their  2004  305(b)  reports  and  2004 
303(d)  lists;  complete  their  2006  305(b) 
reports  and  2006  303(d)  lists;  transmit 
aimual  electronic  updates  of  their  305(b) 
databases  in  2003  through  2006;  and 
continue  to  develop  TMDLs  according 
to  their  established  schedules.  EPA  will 
prepare  two  biennial  Reports  to 
Congress:  one  in  2003  and  one  in  2005, 
and  EPA  will  review  TMDL  submissions 
from  respondents. 

The  respondent  commxmity  for  305(b) 
reporting  consists  of  50  States,  the 
District  of  Columbia,  5  Territories 
(Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands),  and  3  River  Basin 
Commissions.  The  Ohio  River  Valley 
Sanitation  Commission,  the  Delaware 
River  Basin  Commission,  and  the 
Interstate  Sanitation  Commission  have 
jurisdiction  over  basins  that  lie  in 
multiple  States.  Indian  Tribes  are 
exempt  from  the  305(b)  reporting 
requirement,  but  some  Tribes  choose  to 
participate  as  a  way  of  presenting 
assessments  and  water  quality  issues  to 
the  public  and  Congress.  One  Tribe  or 
Tribal  Group  prepared  305(b)  reports  in 
1996  and  1997.  However,  since  Tribal 
305(b)  reporting  is  a  voluntary  effort,  it 
is  not  included  in  the  burden  estimates 
for  this  ICR. 

The  respondent  community  for  303(d) 
activities  consists  of  50  States,  the 
District  of  Columbia,  and  5  Territories 
(Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands).  Although  Indian 
Tribes  are  not  exempt  from  303(d] 


requirements,  there  is  not  a  process 
currently  in  place  to  designate  them  for 
this  purpose.  Fiulher,  very  few  Tribes 
have  established  water  quality 
standards,  and  EPA  is  currently  in  the 
process  of  preparing  standards  where 
they  are  needed.  Therefore,  we  assume 
that  there  would  be  no  burden  to  Indian 
Tribes  over  the  period  covered  by  this 
ICR  for  303(d)  activities. 

The  burden  of  specific  activities  that 
States  undertake  as  part  of  their  305(b) 
and  303(d)  programs  are  derived  from 
an  ongoing  project  among  EPA,  States 
and  other  interested  stakeholders  to 
develop  a  tool  for  estimating  the  States' 
resoiut:e  needs  for  State  water  quality 
management  programs.  This  project  has 
developed  the  State  Water  Quality 
Management  Workload  Model 
(SWQMWM),  which  estimates  and  sums 
the  workload  involved  in  more  than  one 
hundred  activities  or  tasks  comprising  a 
State  water  quality  management 
program.  Over  twenty  States  have 
contributed  information  about  their 
activities  that  became  the  basis  for  the 
model.  According  to  the  SWQMWM,  the 
States  will  carry  out  the  following 
activities  or  tasks  to  meet  the  305(b)  and 
303(d)  reporting  requirements: 
watershed  characterization;  modeling 
and  analysis;  development  of  a  TMDL 
document  for  public  review;  public 
outreach;  formal  public  participation; 
tracking;  planning;  legal  support;  etc.  In 
general,  respondents  have  conducted 
each  of  these  reporting  and  record 
keeping  activities  for  past  305(b)  and 
303(d)  reporting  cycles  and  thus  have 
staff  and  procedures  in  place  to 
continue  thefr  305(b)  and  303(d) 
reporting  programs.  The  burden 
associated  with  these  tasks  is  estimated 
in  this  ICR  to  include  the  total  number 
of  TMDLs  that  may  be  submitted  during 
the  period  covered  by  this  ICR. 

The  biennial  frequency  of  the 
collection  is  mandated  by  section 
305(b)(1)  of  the  CWA.  Section  305(b) 
originally  required  respondents  to 
submit  water  quality  reports  on  an 
aimual  basis.  In  1977,  the  annual 
requirement  was  amended  to  a  bieimial 
requirement  in  the  CWA.  EPA  has 
determined  that  abbreviated  reporting 
for  hard-copy  305(b)  reports,  combined 
with  armual  electronic  reporting  using 
respondent  databases,  will  meet  the 
CWA  reporting  requirements  while 
reducing  burden  to  respondents.  The 
biennial  period  with  annual  electronic 
reporting  ensures  that  information 
needed  for  analysis  and  water  program 
decisions  is  reasonably  current,  yet 
abbreviated  reporting  requirements 
provides  respondents  with  sufficient 
time  to  prepare  the  reports. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  woiUd  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  tedinological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  piuposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 


able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

For  current  305(b)  and  303(d) 
reporting  activities,  the  primary  source 
we  use  in  estimating  burden  for  tasks  to 
be  performed  by  States  is  the  State 
Water  Quality  Management  Workload 
Model  (SWQMWM),  which  estimates 
and  sums  the  workload  involved  in 
more  than  one  hundred  activities  or 
tasks  comprising  a  State  water  quality 
management  program. 

The  average  aimual  burden  per 
respondent  for  current  305(b)  (59 
respondents)  and  303(d)(56 
respondents)  reporting  activities  is 
6,491  hours  and  the  total  annual  burden 
to  all  respondents  is  372,403  hours.  The 
table  below  displays  a  summary  of  the  > 
burden  estimates. 


Average  of  Annual  Burden  for  305(b)  and  303(d)  Reporting  Activities 


Activity 


Number  of 
respondents 


Total  annual 
burden 


1.  Review  regs  and  guidance  for  305(b)  &  303(d) 

2.  Plan  and  coordinate  data  acquisition  and  compile  and  screen  data  for  assessments  

3.  Development  and  submission  of  complete  305(b)  report  and  response  to  EPA  comments 

Develop,  review  and  update  303(d)  listing  and  de-listing  methodology  

Prepare  303(d)  list  (includes  identifying  waters,  setting  priorities,  and  schedules) 

Required  public  outreach  for  303(d)  list 

Submission  of  303(d)  list  to  EPA  and  response  to  EPA  comments 

8.  Prepare  annual  electronic  updates  

9.  Implenrwnt  enhanced  benefit  cost  of  WQS  ". 


59 
59 
59 
56 

56 
56 
56 
59 
59 


7.434 
65,490 
83,013 
46,536 
123,648 
14,840 
12,208 
19,234 
40.710 


Total 


413,113 


■The 


le  additional  burden  for  States  to 
assess  the  costs  and  benefits  of 
achieving  water  quality  standards 
depends  on  the  level  of  detail  and 
sophistication  that  the  States  choose  to 
provide  as  well  as  factors  such  as  the 
number  of  impaired  waters  in  the  State, 
the  State's  diversity  of  water  resources, 
and  the  intensity  of  use  of  those 
resources.  The  estimate  of  the  burden 
associated  with  the  enhanced  benefit 
cost  analysis,  resulting  in  an  average 
increase  in  State  burden  of  690  hours 
annually. 

We  use  a  separate  analysis  to  estimate 
the  burden  associated  with  current 
TMDL  development.  Based  on  estimates 
of  the  number  of  TMDLs  per  year 
(4.000),  the  total  average  current  burden 
associated  with  developing  TMDLs 
imder  the  current  303(d)  program  is 
estimated  to  be  59,409  hours  per 
respondent,  and  the  total  annual  burden 
for  all  56  Respondents  is  estimated  to  be 
3,326,904  hours. 

To  estimate  respondent  costs,  we 
applied  an  average  fully  loaded  cost  per 
hour  to  the  biuden  estimates.  This  fully 


loaded  hoiu'ly  labor  rate  represents  the 
total  cost  for  obtaining  an  hour's  worth 
of  work,  and  includes:  direct  salary 
paid,  paid  or  accrued  vacation,  paid  or 
accrued  sick  leave,  cost  of  other  fringe 
benefits  {e.g.,  health,  pension,  etc.), 
general  training,  indirect  expenses  such 
as  professional  support  (e.g.,  clerical, 
accounting,  supervisory,  etc.),  office 
space,  utilities,  telephone  service, 
equipment  (e.g.,  fax  machines,  basic 
computing  needs  such  as  hardware  and 
software,  etc.),  etc.  The  average  annual 
cost  to  each  respondent  for  current 
305(b)  and  303(d)  reporting  (including 
the  enhanced  benefit  cost  activities)  is 
estimated  to  be  $298,227.  The  total 
annual  costs  imposed  on  all  59 
respondents  is  estimated  to  be 
$17,156,583.  Average  annual 
respondent  costs  for  current  TMDL 
development  is  estimated  at  $2,467,256 
per  respondent  and  $138,166,323  for  all 
56  respondents. 

Agency  burden  estimates  are  based  on 
EPA's  prior  experience  in  developing 
305(b)  and  303(d)  guidance,  preparing 
the  Report  to  Congress,  providing 


technical  support  to  respondents,  and 
reviewing  and  approving/disapproving 
303(d)  lists  and  TMDL  submissions.  The 
hourly  cost  estimates  were  calculated 
for  a  technical  federal  position,  Grade 
10  Step  7  effective  as  of  January  2003 
($22.49  per  hour).  The  total  costs  are 
based  upon  an  overhead  rate  of  110 
percent.  The  average  annual  Agency 
burden  for  305(b)  and  303(d)  reporting 
activities  is  estimated  at  9,089  hoiu^  at 
a  cost  of  $456,774.  The  cost  of  the 
Agency's  additional  burden  to  develop 
new  guidance  required  by  States  to 
improve  their  estimates  of  the  benefits 
and  costs  of  achieving  WQS  is -estimated 
at  approximately  $300,000  which  would 
be  incurred  during  2004  and  2005.  Over 
the  3-year  period  of  this  ICR,  the  annual 
cost  would  be  $100,000  which  translates 
into  a  buxden  of  2,117  hours  annually. 
The  annual  average  Agency  burden  and 
costs  for  TMDL  review  is  11 ,200  hours 
and  $528,976. 

Respondent  Total 

Annual  Burden:  3,740,017  hours  per 
year. 
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Annual  Costs:  $155,322,906  per  year. 

Agency  Total 

Annual  Burden:  22,406  hours  per 
year. 
Annual  Costs:  $1,085,750  per  year. 

Dated:  May  15,  2003. 
Diane  C.  Regas, 

Director.  Office  of  Wetlands.  Oceans  and 
Watersheds. 

[FR  Doc.  03-127591  Filed  5-20-03;  8:45  am] 
BiLUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0070,  FRL-7501-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  The  SunWise 
School  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  The 
SunWise  School  Program,  Global 
Programs  Division,  EPA  ICR  No. 
1904.01,  expiration  date:  11/30/03. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
continuing  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21,  2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Kenausis,  Office  of  Atmospheric 
Programs.  Global  Programs  Division, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.  (6205j)i^ 
Washington,  DC  20460,  (202)  564-2289, 
kenausis.kristin@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0070,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 


in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
Air  and  Radiation  Docket  is  (202)  566- 
1 744.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice,  and  according  to  the 
following  detailed  instructions:  Submit 
your  comments  to  EPA  online  using 
EDOCKET  (oiu'  preferred  method),  by 
email  to  a-and-r-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket.  Mailcode  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 


31,  2002),  or  go  to  www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  ai-e  elementary 
and  middle  school  students,  parents, 
and  teachers  (SIC  Div.  I:  Group  8211). 

Title:  SunWise  School  Program;  (OMB 
Control  Number  2060-0439;  EPA  ICR 
No.  1904.01,  expiring  on  11/30/03). 

Abstract:  The  goal  of  the  SunWise 
School  Program  is  to  teach  children  and 
their  care  givers  how  to  protect 
themselves  irom  overexposure  to  the 
sun.  The  SunWise  School  Program 
recognizes  the  challenge  of  measuring 
the  progress  and  evaluating  the 
effectiveness  of  an  environmental  and 
public  health  education  program  where 
the  ultimate  goal  is  to  reduce  risk  and 
improve  public  health.  Therefore,  the 
continual  and  careful  evaluation  of 
program  effectiveness  through  a  variety 
of  means,  including  data  from  pre-  and 
post-intervention  surveys,  tracking  and 
monitoring  of  classroom  activities  and 
school  policies,  and  advisory  board 
meetings,  is  necessary  to  monitor 
progress  and  refine  the  program. 
Surveys  to  be  developed  and 
administered  include:  (1)  Student 
survey  to  identify  current  sim  safety 
knowledge  and  behaviors  among 
students;  (2)  Parent  survey  to  compare 
findings  with  those  of  their  children  as 
well  as  to  draw  comparisons  with  the 
benchmarks  established  in  other 
national  sutveys:  and  (3)  Teacher 
questionnaire  for  measiu°ing  their 
receptivity  to  the  educational 
component  of  the  Program.  The  data 
will  be  analyzed  and  results  will 
indicate  the  Program's  effect  on 
participants'  sim-protection  attitudes 
and  behaviors.  Responses  to  the 
collection  of  information  are  voluntary. 
All  responses  to  the  collection  of 
information  remain  anonymous  and 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currentiy  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  .5  hours  per 
response. 


Number  to  be  surveyed  annually 
(A) 

Total  Hours 
Burden 

(B) 

Rate  per  hour 
($) 

(C) 

Total  Cost 
(D=B*C) 

(D) 

3,000  Students 

3,000 
500 

1,000  Teachers 

$36.88 

$18,440.00 
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Number  to  be  surveyed  annually 
(A) 


Total  Hours 
Burden 

(B) 


Rate  per  hour 
($) 

(C) 


Total  Cost 
(D=B*C) 

(D) 


1,000  Parents  

Total  (Annual)  

ICR  Total  (3  years) 


250 


$20.29 


$5,072.50 


3,750 


$23,512.50 


11,250 


$70,537.50 


The  contractor  (Boston  University 
Medical  Center)  will  assist  EPA  in  data 
collection  and  analysis.  EPA  has 
contracted  for  a  total  of  400  professional 
hours.  At  an  average  rate  of  $100  per 
hour,  the  total  cost  for  the  contractor  is 
$40,000  annually.  Agency  burden  to 
manage  this  contract  is  estimated  at  4 
hours/month  or  48  hours  annually.  The 
cost  of  this  labor  will  be  calculated 
based  on  a  GS  12  Step  5  pay  level 
($44.75/hour  using  the  salary  associated 
with  this  grade  and  step,  multiplied  by 
a  benefits  factor  of  1.6*^).  Total  hours 
(48)  multiplied  by  $44.75  per  hour 
amoimts  to  a  total  agency  labor  cost  of 
$2,196/per  annum. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes 
collecting,  vedidating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  6,  2003. 
Dnisilla  Hufford, 

Director,  Global  Programs  Division. 

[FR  Doc.  03-12763  Filed  5-20-03;  8:45  am] 

BLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0016;  FRL-7304-9] 

Endocrine  DIsruptor  Methods 
Validation  Subcommittee  under  the 
National  Advisory  Cour>cll  for 
Environmental  Policy  and  Technology; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  There  will  be  a  meeting  of  the 
Endocrine  Disruptor  Methods 


Validation  Subcommittee  (EDMVS),  a 
Subcommittee  imder  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  on 
June  5-6,  2003.  This  meeting,  as  with  all 
EDMVS  meetings,  is  open  to  the  public. 
Seating  is  on  a  first-come  basis. 
DATES:  The  meeting  will  be  held  on 
Thursday,  June  5,  2003,  from  9  a.m.  to 
5  p.m.,  and  Friday,  June  6,  2003,  from 
8:30  a.m.  to  3  p.m.  eastern  daylight 
time.  The  telephone  number  at 
RESOLVE  is  (202)  944-2300. 

Individuals  requiring  special 
accommodations  at  the  meeting, 
including  wheelchair  access,  should 
contact  Jane  Smith  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting,  so  appropriate 
arrangements  can  be  made. 
ADDRESSES:  The  meeting  will  be  held  at 
RESOLVE,  1255  23rd  SL,  NW.,  Suite 
275,  Washington,  DC. 

Requests  and  comments  may  be 
submitted  electronically,  by  telephone, 
fax,  or  through  hand  delivery/courier. 
Follow  the  detcdled  instructions  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Smith,  Designated  Federal  Official  for 
the  EDMVS,  Exposure  Assessment 
.  Coordination  and  Policy  Division 
(7203M),  Office  of  Science  Coordination 
and  Policy,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-8476;  fax  number: 
(202)  564-8483;  or  e-mail  address: 
smith.jane-scott@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  if  you  produce,  manufacture, 
use,  consume,  work  with  or  import 
pesticide  chemicals  and  other 
substances.  To  determine  whether  you 
or  your  business  may  have  an  interest  in 
this  notice  you  should  carefully 
examine  section  408(p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
as  amended  by  the  Food  Quality 


Protection  Act  (FQPA)  of  1996  (Public 
Law  104-170),  21  U.S.C.  346a(p)  and 
amendments  to  the  Safe  Drinking  Water 
Act  (SDWA)  (Public  Law  104-182).  42 
U.S.C.  300J-17.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  interested  in  this 
action.  If  you  have  any  questions 
regarding  this  action,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ED)  number 
OPPT-2003-0016.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  related  information.  Although  a 
part  of  the  official  docket,  the  public 
docket  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
are  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  nimnber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0282. 

2.  Electronic  access.  A  meeting 
agenda,  a  list  of  EDMVS  members  and 
information  from  previous  meetings  are 
available  electronically,  bora  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/scipoly/oscpendo/ 
edmvs.htm.  You  may  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket  to  view 
public  comments,  access  the  index 
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listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in 
docket  ID  number  OPPT-2003-0016. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I. 

C.  How  Can  I  Request  to  Participate  in 
the  Meeting? 

You  may  submit  a  request  to 
participate  in  the  meeting  through 
electronic  mail,  telephone,  fax,  or  in 
person.  EPA  would  normally  accept 
requests  by  mail,  but  in  this  time  of 
delays  in  delivery  of  government  mail 
due  to  health  and  security  concerns, 
EPA  cannot  assure  your  request  would 
arrive  in  a  timely  manner.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
May  27,  2003.  To  ensure  proper  receipt 
by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPPT-2003- 
0016  in  the  subject  line  on  the  first  page 
of  your  request. 

1.  Electronically.  You  may  submit 
your  request  to  participate 
electronically.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCn  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

i.  EPA  Docket.  You  may  use  EPA's 
electronic  public  docket  to  submit  a 
request  to  participate  in  this  meeting. 
Go  to  EPA  Dockets  at  http://epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  materials. 
Once  in  the  system,  select  "search,"  and 
then  key  in  docket  ID  number  OPPT- 
2003-0016. 

ii.  E-mail.  Request  to  participate  may 
be  sent  by  e-mail  to  the  person  listed  in 
FOR  FURTHER  INFORMATION  CONTACT,  or 
directly  to  the  docket  at 
oppt.ncic@epa.gov.  Attention:  Docket  ID 
Number  OPPT-2003-0016. 

2.  Telephone  or  fax.  Send  your 
request  to  participate  to  the  individual 
identified  in  FOR  FURTHER  INFORMATION 
CONTACT. 

D.  How  and  to  Whom  Do  I  Submit 
Comments? 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA),  the 
public  is  encouraged  to  submit  written 
comments  on  the  topic  of  this  meeting. 
The  EDMVS  will  have  a  brief  period 
available  during  the  meeting  for  public 
comment.  It  is  die  policy  of  the  EDMVS 
to  accept  written  public  comments  of 


any  length,  and  to  accomihodate  oral 
public  comments  whenever  possible. 
The  EDMVS  expects  that  public 
statements  presented  at  its  meeting  will 
be  on  the  meeting  topic  and  not  be 
repetitive  of  previously  submitted  oral 
or  wrritten  statements. 

You  may  submit  comments 
electronically  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  EPA  is  not 
required  to  consider  these  late 
conunents.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Unit  I.E.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/ ,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0016. 
The  system  is  an  "anonymous  access" 
systen;,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0016.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 


send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  by 
courier  or  package  service,  such  as 
Federal  Express  to  the  address 
identified  in  Unit  I.D.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg., 
Rm.  6428,  1201  Constitution  Ave.,  NW., 
Washington,  DC.  Attention:  Docket  ID 
Number  OPPT-2003-0016.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
DCO  is  (202)  564-8930. 

E.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  Background 

In  1996,  through  enactment  of  the 
Food  Quality  Protection  Act,  which 
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amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  Congress  directed  EPA  to 
develop  a  screening  program,  using 
appropriate  validated  test  systems  and 
other  scientifically  relevant  information, 
to  determine  whether  certain  substances 
may  have  hormonal  effects  in  humans. 
In  1996,  EPA  chartered  a  scientific 
advisory  committee,  the  Endocrine 
Disrupter  Screening  and  Testing 
Advisory  Committee  (EDSTAC),  under 
the  authority  of  the  Federal  Advisory 
Committee  Act  (FACA  )  to  advise  it  on 
establishing  a  program  to  carry  out 
Congress'  directive.  EDSTAC 
recommended  a  multi-step  approach 
including  a  series  of  screens  (Tier  I 
screens)  and  tests  (Tier  II  tests)  for 
determining  whether  a  chemical 
substance  may  have  an  effect  in  humans 
similar  to  that  produced  by  naturally 
occurring  hormones.  EPA  adopted 
ahnost  all  of  EDSTAC's 
recommendations  in  the  program  that  it 
developed,  the  Endocrine  Disruptor 
Screening  Program  (EDSP),  to  carry  out 
Congress'  directive. 

iEDSTAC  also  recognized  that  there 
currently  are  no  validated  test  systems 
fOT  determining  whether  a  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  natxirally 
occurring  hormones.  Consequently,  EPA 
is  in  the  process  of  developing  and 
validating  the  screens  and  tests  that 
EDSTAC  recommended  for  inclusion  in 
the  EDSP.  In  carrying  out  this  validation 
exercise,  EPA  is  working  closely  with, 
and  adhering  to  the  principles  of  the 
Interagency  Coordinating  Committee  for 
the  Validation  of  Alternate  Methods 
(ICCVAM).  EPA  also  is  working  closely 
with  the  Organization  for  Economic 
Cooperation  and  Development's  (OECD) 
Endocrine  Testing  and  Assessment  Task 
Force  to  validate  and  harmonize 
endocrine  screening  tests  of 
international  interest. 

Finally,  to  ensure  that  EPA  has  the 
best  and  most  up-to-date  advice 
available  regarding  the  validation  of  the 
screens  and  tests  in  the  EDSP,  EPA 
formed  the  Endocrine  Disruptor 
Methods  Validation  Subcommittee 
(EDMVS)  of  the  National  Advisory 
Coimcil  for  Environmental  Policy  and 
Technology  (NACEPT).  EDMVS 
provides  independent  advice  and 
counsel  to  the  Agency  through 
NACEPT,  on  scientific  and  technical 
issues  related  to  validation  of  the  EDSP 
Tier  I  screens  and  Tier  II  tests,  including 
advice  on  methods  for  reducing  animal 
us«,  refining  procedures  involving 
animals  to  make  them  less  stressful,  and 
replacing  animals  where  scientifically 
appropriate. 


The  EDMVS  has  held  six  meetings 
since  its  establishment  in  September 
2001. 

The  objectives  of  the  first  meeting, 
which  was  held  in  October  2001. 
(docket  control  nimiber  OPPT-42212D) 
were  for  EPA  to  provide: 

1 .  An  overview  of  EPA's  Endocrine 
Disruptor  Program. 

2.  Backgroimd  information  on  test 
protocol  validation  and  approaches. 

3.  For  the  EDMVS  to  develop  a  clear 
imderstanding  of  their  scope,  purpose, 
and  operating  procedures. 

4.  The  EDMVS  and  the  EDSP  to 
determine  the  next  steps. 

The  objectives  of  the  December  2001 
meeting  (docket  control  number  OPPT- 
42212E)  were  for  the  EDMVS  to  provide 
input  and  advice  on: 

1.  EDMVS's  mission  statement  and 
work  plan. 

2.  The  in  utero  through  lactation  assay 
detailed  review  paper. 

3.  The  pubertal  assay  study  design  for 
the  multi-dose  and  chemical  array 
protocols. 

4.  The  mammalian  one-generation 
study  design. 

The  objectives  of  the  March  2002 
meeting  (docket  control  number 
42212F)  were  for  the  EDMVS  to  provide 
input  and  advice  on: 

1.  EPA's  implementation  process  and 
practical  aspects  of  validation. 

2.  The  in  utero  through  lactation  assay 
protocol. 

3.  The  fish  reproduction  assay 
detailed  review  paper. 

4.  Special  studies,  the  fathead 
minnow  assays,  vitellogenin  assay,  and 
avian  dosing  protocol. 

5.  The  steroidogenesis  detailed  review 
paper. 

6.  The  aromatase  detailed  review 
paper. 

7.  A  proposed  standard  suite  of 
chemicals  for  testing  in  the  Tier  I 
screening  assays. 

8.  The  current  efforts  related  to 
evaluating  the  relevance  of  animal  data 
to  human  health. 

9.  EPA's  approach  to  addressing  low 
dose  issues. 

The  objective  of  the  Jime  2002 
teleconference  meeting  (docket  ID 
number  OPPT-2002-0020)  was  for  the 
EDMVS  to  provide  input  and  advice  on 
the  steroidogenesis  detailed  review 
paper. 

The  objectives  of  the  Jidy  2002 
meeting  (docket  ID  niunber  OPPT- 
2002-0029)  were: 

1.  To  review  the  screening  criteria, 
recommended  by  EDSTAC  and  adopted 
by  EDSP  for  screens. 

2.  To  receive  an  update  of  the 
NICEATM  estrogen  and  androgen 
receptor  binding  efforts. 


3.  To  discuss  and  provide  advice  on 
general  dose  setting  issues;  and  to 
provide  conunents  and  advice  on: 

•  A  puberteJ-special  study- 
restricted  feeding. 

•  A  manamalian  2-generation  draft 
PTU  special  study. 

•  An  amphibian  metamorphosis 
detailed  review  paper. 

•  An  invertebrate  detailed  review 
paper. 

The  objective  of  the  December  2002 
teleconference  meeting  (docket  ID 
number  OPPT-2002-0059)  was  for  the 
EDMVS  to  provide  input  and  advice  on 
the  Tier  II  fish  life  cycle  assay  detailed 
review  paper. 

m.  Meeting  Obiectives  for  the  June  5- 
6,  2003  Meeting 

The  objectives  of  the  June  5-6,  2003 
(docket  ID  number  OPPT-2003-0016) 
are  for  EDMVS  to  provide  input  and 
advice  on: 

1.  The  Tier  n  Mammalian  2- 
generation  special  study  on  the  one- 
generation  extension  results. 

2.  The  Tier  I  steroidogenesis  (sliced 
testes)  study  results. 

3.  To  provide  the  status  of  the  Tier  I 
study  results  of  the  aromatase  placental 
tissue  study. 

A  list  of  the  EDMVS  members  and 
meeting  materials  are  available  on  our 
web  site  {http://www.epa.gov/scipoly/ 
oscpendo/edmvs.htm)  and  in  the  public 
docket. 

List  of  Subjects 

Environmental  protection.  Endocrine 
system.  Endocrine  disruptors. 
Endocrine  disruptor  screening  program. 

Dated:  May  9,  2003. 
Joseph  Merenda, 

Director,  Office  of  Science  Coordination  and 
Policy,  Office  of  Prevention,  Pesticides  and 
Toxic  Substances. 

(FR  Doc.  03-12484  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0142;  FRL-73(»-4] 

Fenhexamid;  Notice  of  Filing  Pesticide 
Petitions  to  Establish  a  Tolerance  for 
a  Certain  Pesticide  Chemical  In  or  on 
Food 

AGENCY:  Environmental  Protection     - 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
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pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0142.  must  be 
received  on  or  before  June  20,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sidney  Jackson.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nvunber: 
(703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiirer,  or 
pesticide  manufacturer.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  ill) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0142.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 


docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi'om  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  EPA's  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  docimient  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 


contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensxire  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  youi  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiu"  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conmient  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficiilties 
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and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu: 
comment. 

i.  EPA  dockets.  Youi  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conunents.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0142.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
loQow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0142.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu-ed  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0142. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0142. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hoiu-s  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 


information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPAf 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiu-e  proper  receipt  by  EPA, 
be  siu^  to  identify  the  docket  ID  niunber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 


the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

List  of  Subjects 

Environmental  protection, 
Agricultxu^  commodities,  Feed 
additives,  Fcfod  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  9,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner's  summar}'  of  the 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  was 
prepared  by  the  Arvesta  Corporation, 
100  First  Street,  Suite  1700,  San 
Francisco,  CA  94105  and  represents  the 
view  of  Arvesta  Corporation.  The 
petitions  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4 

PP  2E6463.  2E6496,  3E6532,  and 
3E6541 

EPA  has  received  pesticide  petitions 
2E6463,  2E6496,  3E6532,  and  3E6541, 
from  the  Interregional  Research  Project 
Number  4  (IR-4),  Center  for  Minor  Crop 
Pest  Management,  Rutgers,  The  State 
University  of  New  Jersey,  681  U.S. 
Highway  #1  South,  North  Brunswick,  NJ 
08902-3390  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  180.553  by 
establishing  tolerances  for  residues  of 
fenhexamid,  N-(2,3-dichloro-4- 
hy  droxypheny  1)- 1  -methyl-cyclohexane 
carboxamide,  in  or  on  raw  agricultiiral 
commodities  as  follows: 

1.  PP  2E6463  proposes  a  tolerance  in 
or  on  kiwifiiiit  (post  harvest)  at  15.0 
parts  per  million  (ppm). 

2.  PP  2E6496  proposes  to  establish 
tolerances  in  or  on  cucmnber  at  2.0 
ppm,  and  vegetable,  fiiiiting,  group  8  at 
2.0  ppm. 

3.  PP  3E6532  proposes  a  tolerance  in 
or  on  leafy  greens  subgroup  4A,  except 
spinach,  at  30.0  ppm. 

4.  PP  3E6541  proposes  a  tolerance  in 
or  on  fruit,  stone,  group  12  (post 
harvest)  at  10  ppm. 

This  action  also  proposes  to  further 
amend  40  CFR  180.553  by  deleting  the 
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entry  for  stone  firuit,  except  plum  (fresh 
prune)  tolerance  at  6.0  ppm  as  a  higher 
tolerance  of  10  ppm  for  fruit,  stone, 
group  12  (post  harvest)  is  proposed 
herein. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  fenhexamid  residues  in  plants 
is  adequately  understood. 

2.  Analytical  method.  An  adequate 
method  for  purposes  of  enforcement  of 
the  proposed  fenhexamid  tolerances  in 
plant  commodities  is  available. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  for  fenhexamid 
on  the  proposed  commodities  is 
adequately  understood. 

B.  Toxicological  Profile 

In  the  Federal  Register  of  February  8, 
2002  (67  FR  6028)  (FRL-6821-2),  EPA 
published  the  Notice  of  Filing  proposing 
the  establishment  of  tolerances  for 
residues  of  fenhexamid  on  a  nimiber  of 
raw  agricultiu^l  commodities,  including 
caneberry,  et.  al.  That  publication 
summarizes  in  detail  the  current  state  of 
knowledge  regarding  the  toxicological 
profile  of  fenhexamid  including 
aggregate  exposure  assessment  and 
determination  of  safety.  Interested 
readers  are  referred  to  that  document  for 
specific  information  under  Unit  II. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  Dietary 
exposure  to  feiihexamid  is  limited  to  the 
established  tolerances  for  residues  of 
fenhexamid  on  grapes  (at  4.0  ppm), 
raisins  (at  6.0  ppm),  strawberries  (at  3.0 
ppm),  almond  nutmeat  (at  0.02  ppm), 

,     almond  hulls  (at  2.0  ppm),  stonefruit 
(pre-harvest,  at  5.0  ppm),  pear  (at  15 
ppm),  bushberries  (at  5.0  ppm), 
caneberries  (at  20  ppm),  and  pistachios 
(at  0.02  ppm);  the  proposed  tolerances 
in  the  current  submission  which  are  as 
follows:  Cucumber  (at  2.0  ppm),  crop 
group  8  (fruiting  vegetables,  at  2.0  ppm), 
kiwi  (post-harvest,  at  15.0  ppm),  lettuce 
(at  30.0  ppm),  and  crop  group  12 
(stonefruit,  pre-harvest  and  post-harvest, 
at  10.0  ppm). 

ii.  Drinking  water.  Review  of  the 
envirorunental  fate  data  indicates  that 
fenhexamid  is  relatively  inmiobile  and 
rapidly  degrades  in  the  soil  and  water. 
Fenhexamid  dissipates  in  the 
environment  via  several  processes. 
Therefore,  Arvesta  Corporation  believes 
that  a  significant  contribution  to 
aggregate  risk  from  fenhexamid  in 
drinking  water  is  unlikely. 

2.  Non-dietary  exposure.  There  is  no 
significant  potential  for  non- 
occupational exposure  to  the  general 
public.  The  proposed  uses  are  limited  to 
agricultiu-al  and  horticultiucil  use. 


D.  Cumulative  Effects 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  it  has  a  unique  mode 
of  action.  Moreover,  there  is  no 
significant  toxicity  observed  for 
fenhexamid.  Even  at  toxicology  limit 
doses,  only  minimal  toxicity  is  observed 
for  fenhexamid.  Therefore,  Arvesta 
Corporation  concludes  that  only  the 
potential  risks  of  fenhexamid  are 
considered  in  the  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Considering  that 
the  percent  of  the  chronic  population 
adjusted  dose  (cPAD)  utilized  by  all 
current  uses  (almonds,  bushberries, 
caneberries,  grapes,  pear,  pistachios, 
raisins,  pre-harvest  stonefruit,  and 
strawberry)  is  estimated  to  be  7%  in  the 
Federal  Register  of  April  18,  2002  (67 
FR  19114)  (FRL-6829-9);  considering 
also  the  proposed  tolerances,  proportion 
of  the  crops  treated  and  their 
importance  in  the  diet,  the  percent  of 
the  cPAD  utilized  by  the  proposed  uses 
is  estimated  to  14%.  Therefore,  Arvesta 
Corporation  believes  that  the  estimates 
of  dietary  expostue  indicate  adequate 
safety  margins  for  the  overall  U.S. 
population. 

2.  Infants  and  children.  Considering 
that  the  percent  of  the  cPAD  utilized  by 
all  current  uses  (almonds,  bushberries, 
caneberries,  grapes,  pear,  pistachios, 
raisins,  pre-harvest  stonefruit,  and 
strawberry)  is  estimated  to  be  66% 
(infants)  and  17%  (children)  (67  FR 
19114,  April  18,  2002);  considering  also 
the  proposed  tolerances,  proportion  of 
the  crops  treated  and  their  importance 
in  the  diet,  the  percent  of  the  cPAD 
utilized  by  the  proposed  uses  is 
estimated  to  11%  (infants)  and  13% 
(children).  Therefore,  the  estimates  of 
dietary  exposure  indicate  adequate 
safety  margins  for  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenhexamid,  the  available 
developmental  toxicity  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
fenhexamid  were  considered. 
Developmental  toxicity  studies  in  two 
species  indicate  that  fenhexamid  does 
not  impose  additional  risks  to 
developing  fetuses  and  is  not  a 
teratogen.  The  2-generation 
reproduction  study  in  rats  demonstrated 
that  there  were  no  adverse  effects  on 
reproductive  performance,  fertility, 
feciindity,  pup  survival,  or  pup 
development  at  non-matemally  toxic 
levels.  Maternal  and  developmental  no 
observed  adverse  effect  levels  (NOAELs) 
and  lowest  observed  adverse  effect 


levels  (LOAELs)  were  comparable, 
indicating  no  increase  in  susceptibility 
of  developing  organisms.  No  evidence  of 
endocrine  eK^ects  was  noted  in  any 
study.  It  is  therefore  concluded  by 
Arvesta  Corporation  that  fenhexamid 
poses  no  additional  risk  for  infants  and 
children  and  no  additional  uncertainty 
factor  is  warranted. 

F.  International  Tolerances 

International  tomato  tolerances  are  in 
effect  in  France,  Germany,  Greece,  Italy, 
Slovenia,  Spain,  Turkey  (1  ppm),  and 
other  European  countries  (2  ppm).  Kiwi 
tolerances  are  as  follows:  Greece,  Italy, 
and  Slovenia  (10  ppm).  Stonefruit 
tolerances  already  exist  in  the  U.S.  for 
pre-harvest  applications  as  well  as  in 
Canada  (6  ppm),  Austria  (cherry,  5  ppm; 
plum,  2  ppm);  Belgium  (cherry,  5  ppm); 
Germany  and  Slovenia  (cherry,  5  ppm; 
peach  and  plirni,  2  ppm),  Italy  (cherry, 
5  ppm;  apricot,  peach,  and  plum  2 
ppm);  Japan  (peach,  1  ppm), 
Switzerland  (cherry,  2  ppm)  and  the 
United  Kingdom  (plum,  1  ppm),  and 
other  European  countries  (peach  and 
plum,  1  ppm;  cherry,  5  ppm). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0167;  FRL-7306-9] 

Carbofuran;  Receipt  of  Applications 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Texas 
Department  of  Agriculture;  the 
Oklahoma  Department  of  Agriculture, 
Food,  and  Forestry;  and  the  Louisiana 
Department  of  Agriculture  and  Forestry 
to  use  the  pesticide  flowable  carbofuran 
(Furadan  4F  Insecticide/Nematicide) 
(EPA  Reg.  No.  279-2876)  to  treat  up  to 
1.8  million  acres  of  cotton  in  Texas; 
100,000  acres  of  cotton  in  Oklahoma; 
and  500,000  acres  of  cotton  in  Louisiana 
to  control  cotton  aphid.  The  Applicants 
propose  the  use  of  a  chemical  which  has 
been  the  subject  of  a  Special  Review 
within  EPA's  Office  of  Pesticide 
Programs,  and  is  intended  for  a  use  that 
could  pose  a  risk  similar  to  the  risk 
posed  by  uses  evaluated  imder  the 
Special  Review.  The  granular 
formulation  of  carbofuran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986-1991,  which  resulted  in  a 
negotiated  settlement  whereby  most  of 
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the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 
flowable  formulation  of  carbofuran  is 
not  the  subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 
flowable  carbofuran  on  cotton  coidd 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  imder  the  Special  Review  of 
granular  carbofuran.  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Written  comments,  identified  by 
docket  ID  niunber  OPP-2003-0167, 
must  be  received  on  or  before  June  5, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Schaible,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
"umber:  (703)  308-9362;  fax  niunber: 
(703)  308-6920;  e-mail  address: 
schaible.stephen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
government  agency  (NAICS  9241) 
involved  in  administration  of 
envirorunental  quality  programs. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0167.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 


docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Fedetcd  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
nimiber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  vdll  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 


copjrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conmient.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  U  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 
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i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  direcUy  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0167.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0167.  !n  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiu-  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0167. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ED  Number  OPP-2003-0167. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 


on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p).  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agency  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Louisiana 
Department  of  Agriculture  and  Forestry; 
the  Oklahoma  Department  of 


Agriculture,  Food,  and  Forestry;  and  the 
Texas  Department  of  Agiiculture  have 
requested  the  Administrator  to  isstte 
specific  exemptions  for  the  use  of 
carbofuran  on  cotton  to  control  cotton 
aphids.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

As  part  of  this  request,  the  Applicants 
assert  that  the  States  of  Louisiana, 
Oklahoma,  and  Texas  are  likely  to 
experience  non-routine  infestations  of 
aphids  during  the  2003  cotton  growing 
season.  The  Applicants  further  claim 
that  resistance  to  currently  registered 
alternatives  may  occur  and  that  without 
a  specific  exemption  from  registration 
under  FIFRA  for  the  use  of  flowable 
carbofuran  on  cotton  to  control  cotton 
aphids,  cotton  growers  in  these  states 
will  suffer  significant  economic  losses. 

The  Applicants  propose  to  make  no 
more  than  two  applications  of  flowable 
carbofuran  on  cotton  at  the  rate  of  0.25 
lb.  active  ingredient  (a.i.)  (8  fluid 
ounces)  in  a  minimum  of  2  gallons  of 
finished  spray  per  acre  by  air,  or  10 
gallons  of  finished  spray  per  acre  by 
ground  application.  The  total  maximum 
proposed  use  during  the  20D3  growing 
season  (April  1,  2003  -  October  31,  2003 
in  Texas,  July  1,  2003  -  October  15,  2003 
in  Oklahoma,  and  June  1,  2003  - 
September  30,  2003  in  Louisiana)  would 
be  0.5  lb.  a.i.  (16  fl.  oz.)  per  acre.  The 
Applicants  propose  that  the  maximum 
acreage  which  could  be  treated  under 
the  requested  exemptions  would  be  1.8 
million  acres  in  Texas;  100,000  acres  in 
Oklahoma;  and  500,000  acres  in 
Louisiana.  If  all  of  these  acres  were 
treated  at  the  maximum  proposed  rates 
and  for  the  maximum  allb^yed  number 
of  times,  900,000  lb.  a.i.  (225,000 
gallons  of  Furadan  4F  Insecticide/ 
Nematicide)  would  be  used  in  Texas, 
50,000  lb.  a.i.  would  be  used  in 
Oklahoma,  and  250,000  lb.  a.i.  would  be 
used  in  Louisiana. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
chemical  (i.e.,  an  active  ingredient) 
which  has  been  the  subject  of  a  Special 
Review  within  EPA's  Office  of  Pesticide 
Programs  and  is  intended  for  a  use  that 
could  pose  a  risk  similar  to  the  risk 
posed  by  uses  evaluated  under  the 
Special  Review.  The  granular 
formulation  of  carbofuran  was  the 
subject  of  a  Special  Review  between  the 
years  of  1986-1991,  which  resulted  in  a 
negotiated  settlement  whereby  most  of 
the  registered  uses  of  granular 
carbofuran  were  phased  out.  While  the 
flowable  formulation  of  carbofuran  is 
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not  the  subject  of  a  Special  Review,  EPA 
believes  that  the  proposed  use  of 
flowable  carbofuran  on  cotton  could 
pose  a  risk  similar  to  the  risk  assessed 
by  EPA  under  the  Special  Review  of 
granular  carbofuran.  The  notice 
provides  an  opportunity  for  public 
comment  on  the  application. 

The  Agency,  will  review  and  consider 
all  comments  received  diuing  the 
comment  period  in  determining 
whether  to  issue  the  specific 
exemptions  requested  by  the  Louisiana 
Department  of  Agricidture  and  Forestry; 
the  Oklahoma  Department  of 
Agriculture,  Food,  and  Forestry;  and  the 
Texas  Department  of  Agriculture. 

List  ofSubiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  May  8,  2003. 
Debra  Edwards, 

Director,  Registration  Divisioh,  Office  of 
Pesticide  Programs. 

[FR  Doc.  03-12483  Filed  5-20-03;  8:45  am] 

BltUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0143;  FRL-7394-1] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  HBB 
Partnership.  An  EUP  permits  use  of  a 
pesticide  for  experimental  or  research 
purposes  only  in  accordance  with  the 
limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.  denise@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 


regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0143.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.EUP 

EPA  has  issued  the  following  EUP: 
75108-EUP-l.  Issuance.  HBB 
Partnership,  5151  N.  Palm  Ave.,  Suite 
820,  Fresno,  CA  93704-2221.  This  EUP 
allows  the  use  of  1.46  poimds  of  the 
California  red  scale  pheromone,  (3S, 
6R)-3-methyl-6-isopropenyI-9-decen-l- 
yl  acetate  and  (3S,  6S)-3-methyl-6- 
isopropenyl-9-decen-l-yl  acetate,  on 
4,050  acres  of  citrus,  as  a  mating 
disrupter,  to  evaluate  the  control  of 
California  red  scale.  The  program  is 
authorized  only  in  the  States  of  Arizona, 
California,  Florida,  Hawaii,  and  Texas. 
The  EUP  is  effective  fi-om  April  3.  2003 


to  September  30,  2003.  The 
experimental  use  of  this  new 
pheromone  active  ingredient,  delivered 
by  dispenser,  is  covered  by  the  tolerance 
exemptions  established  at  40  CFR 
180.1122  and  180.1124. 

Authority:  7  U.S.C.  136c. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  May  7,  2003. 
|anet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-12481  Filed  5-20-03;  8:45  am] 
BiLUNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7501-8] 

A  Review  of  ttie  Reference  Dose  and 
Reference  Concentration  Processes 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of  a  final 

report. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Risk 
Assessment  Fonmi  (RAF)  announces  the 
availability  of  a  final  report,  A  Review 
of  the  Reference  Dose  and  Reference 
Concentration  Processes  (EPA/630/P- 
02/002F,  December  2002). 
ADDRESSES:  The  docimient  is  available 
electronically  through  the  Risk 
Assessment  Fonmi's  Web  site  (http:// 
cfpub.epa.gov/ncea/raf/ 
recordisplay.cfm?deid=55365  ).  A 
limited  number  of  paper  copies  will  be 
available  from  the  EPA's  National 
Service  Center  for  Environmental 
Publications  (NSCEP),  P.O.  Box  42419, 
Cincinnati,  OH  45242;  telephone:  1- 
800-490-9198  or  513-489-8190; 
facsimile:  513-489-8695.  Please  provide 
your  name  and  mailing  address  and  the 
tide  and  EPA  niunber  of  the  requested 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Carole  Kimmel,  National  Center  for 
Environmental  Assessment,  (8623D), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone:  202- 
564-3307;  facsimile:  202-565-0078; 
email:  kimmel.carole@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
report,  entitied,  "A  Review  of  the 
Reference  Dose  and  Reference 
Concentration  Processes,"  summarizes 
the  review  and  deliberations  of  the  Risk 


27806 


Federal  Register /Vol.  68,  No.  98 /Wednesday,  May  21,  2003 /Notices 


Assessment  Forum's  RfD/RfC  Technical 
Panel  and  its  recommendations  for 
improvements  in  the  process  of  deriving 
reference  values,  including  setting  less 
than  lifetime  as  well  as  chronic 
reference  values.  It  discusses  revisions 
to  the  overall  framework  for  the 
derivation  of  reference  values  that 
broaden  and  expand  the  information 
considered  in  setting  reference  values. 
The  document  is  a  review,  not  guidance, 
and  it  evaluates  the  current  state-of-the- 
art  for  hazard  characterization  with  a 
focus  on  protection  of  potentially 
sensitive  subpopulations.  The  report 
make  a  number  of  recommendations 
that  should  be  considered  in  the 
implementation  of  changes  in  the 
current  process  and/or  development  of 
needed  guidance.  The  Technical  Panel 
views  the  RfD/RfC  process  as  one  that 
should  be  continually  evolving  as  new 
information  becomes  available  and  new 
scientific  and  risk  assessment 
approaches  are  developed.  This  does 
not  mean  that  current  RfDs  or  RfCs  are 
invalid,  but  these  new  scientific  issues 
should  be  included  in  the  process  of  re- 
evaluating current  reference  values.  As 
a  follow-up  to  the  reconunendation  for 
deriving  less  than  lifetime  reference 
values,  the  report  includes  a  review  of 
current  testing  guideline  protocols  to 
determine  what  data  are  collected  that 
can  be  used  in  setting  these  reference 
values.  The  Technical  Panel  has 
provided  specific  recommendations  for 
deriving  reference  values  and  the 
development  of  guidance  in  some  cases 
and  more  general  conclusions  and 
recommendations  in  others.  Case 
studies  are  included  to  illustrate  the 
recommendations  of  the  Technical 
Panel. 

Dated:  May  15,  2003. 

Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FR  Doc.  03-12762  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  6S60-S0-(> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7501-3] 

Southern  Solvents  Superfund  Site; 
Notice  of  Proposed  Settlenrtent 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  an 
Administrative  Order  on  Consent 
pursuant  to  section  122(h)(1)  of  the 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended 
regarding  the  Southern  Solvents 
Superfund  Site  located  in  Tampa, 
Hillsborough  Coimty,  Florida.  This 
Agreement  is  made  and  entered  into  by 
EPA  and  by  Southern  Solvents,  Inc., 
("Settling  Parties").  EPA  will  consider 
public  comments  on  the  proposed 
settlement  until  June  20,  2003. 

EPA  may  withdraw  from  or  modify 
the  proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  in  appropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor.  U.S.  EPA, 
Region  4,  Sam  Nunn  Atlanta  Federal 
Center,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303.  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  wathin  thirty  (30) 
calendar  days  of  the  date  of  this 
publication. 

Dated:  April  28,  2003. 
Archie  Lee, 

Chief,  CERCLA  Program  Services  Branch, 

Waste  Management  Division. 

IFR  Doc.  03-12767  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7501-6] 

Proposed  Reissuance  of  a  General 
NPDES  Permit  for  Facilities  Related  to 
Oil  and  Gas  Extraction  on  the  North 
Slope  of  ttie  Brooks  Range,  AK  (Permit 
Number  AKG-33-0000  Formerly  AKG- 
31-0000) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  reissuance  of 
a  general  permit. 

summary:  On  April  10,  2002,  the  general 
permit  regulating  activities  related  to 
the  extraction  of  oil  and  gas  on  the 
North  Slope  of  the  Brooks  Range  in  the 
state  of  Alaska  expired.  This  proposed 
reissuance  of  a  general  permit  is 
intended  to  regulate  activities  related  to 
the  extraction  of  oil  and  gas  on  the 
North  Slope  of  the  Brooks  Range  in  the 
state  of  Alaska.  The  propi^ed  general 
permit  would  cover  the  same  discharges 
as  the  previous  general  permit:  domestic 
wastewater  discharges,  gravel  pit 
dewatering,  construction  dewatering, 
and  hydrostatic  test  water.  The 
proposed  reissuance  also  includes  two 
new  outfall  designations  for  the 


discharge  of  storm  water  from  industrial 
activities  and  discharges  of  treated 
effluent  fit)m  mobile  spill  response 
units.  When  issued,  the  proposed 
permit  will  establish  effluent 
limitations,  standards,  prohibitions  and 
other  conditions  on  discharges  from 
covered  facilities.  These  conditions  are 
based  on  existing  national  effluent 
guidelines,  the  state  of  Alaska's  Water 
Quality  Standards  and  material 
contained  in  the  administrative  record. 
A  description  of  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  general  permit  is  given  in  the 
fact  sheet.  This  is  also  notice  of  EPA's 
issuance  of  a  Finding  of  No  Significant 
Impact  (FNSI)  coverage  imder  this  GP 
for  the  new  source  facility,  BP 
Exploration  (Alaska),  Inc.'s  Badami 
facility  covered  by  NPDES  permit  AKG- 
31-0001  which  will  be  reauthorized 
with  the  number  AKG-3  3-0001. 
DATES:  Interested  persons  may  submit 
comments  on  the  proposed  reissuance 
of  the  general  permit  to  EPA,  Region  10 
at  the  address  below.  Comments  must 
be  postmarked  by  July  7,  2003. 
ADDRESSES:  Comments  on  the  proposed 
general  permit  reissuance  should  be 
sent  to  the  attention  of  the  Director, 
Office  of  Water,  1200  Sixth  Avenue 
OW-130,  Seattle,  Washington  98101. 
Comments  may  also  be  submitted 
electronically  to  godsey.cindi@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  general  permit 
and  Fact  Sheet  are  available  upon 
request.  Requests  may  be  made  to 
Audrey  Washington  at  (206)  553-0523 
or  to  Cindi  Godsey  at  (907)  271-6561. 
Requests  may  also  be  electronically 
mailed  to:  washington.audrey@epa.gov 
or  godsey.cindi@epa.gov. 

The  proposed  general  permit  and  Fact 
Sheet  may  also  be  foimd  on  the  EPA 
Region  10  Web  site  at  wTvw.epa.gov/ 
rWearth/water.htm  then  click  on 
NPDES  permits  under  Programs  and 
draft  permits  under  EPA  Region  10 
Information. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866:  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  the  review  requirements  of 
Executive  Order  12866  pursuant  to 
section  6  of  that  order. 

Regulatory  Flexibility  Act:  After 
review  of  the  facts  presented  in  the 
notice  printed  above,  I  hereby  certify 
pursuant  to  the  provision  of  5  U.S.C. 
605(b)  that  this  proposed  general 
NPDES  permit  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Moreover,  the 
permit  reduces  a  significant 
administrative  biu'den  on  regulated 
sources. 


Federal  Register /Vol.  68,  No.  ^/Wednesday,  May  21,  2003 /Notices 


27807 


Dated:  May  12,  2003. 
Randall  F.  Smith, 
Director,  Office  of  Water,  Region  10. 
(FR  Doc.  03-12764  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011623-002. 

Title:  APL/MOL/HMM  Asia-U.S. 
Adantic  Coast  Space  Sharing 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  Pte  Ltd.,  Hyundai 
Merchant  Marine  Co.  Ltd.,  Mitsui  O.S.K. 
Lines,  Ltd. 

Synopsis:  The  agreement  is  amended 
to  increase  the  number  of  vessels 
deployed  and  their  capacity,  rearrange 
certain  of  the  vessel  loops,  adjust  the 
space  allocation  among  the  parties  and 
provide  for  certain  operational  actions. 

Agreement  No.:  011637-008. 

Title:  Ampac  Cooperative  Working 
Agreement. 

Parties:  TMM  Lines  Limited,  LLC, 
Hambiug-Suiidamerikanische 
Dampfschifffahrts-gesellschaft  KG  d/b/a 
Columbus  Line,  Maruba  S.C.A., 
Coonpania  Chilena  de  Navegacion 
Interoceanica,  S.A. 

Synopsis:  The  proposed  agreement 
modification  corrects  the  address  of 
Columbus  Line,  deletes  Japan  fi-om  the 
geographic  scope,  revises  Article  5(a)  to 
reflect  changes  in  the  service  operated 
under  the  agreement,  revises  Article 
5(b)(1)  to  reflect  changes  in  the 
chartering  of  slots  under  the  agreement, 
revises  Article  7  to  eliminate  the 
restriction  on  when  a  party  may  provide 
notice  of  resignation,  and  republishes 
the  agreement  in  a  third  edition. 

Agreement  No.:  011692-003. 

Title:  Indamex  Agreement. 

Parties:  Contship  Containerlines,  a 
division  of  CP  Ships  (UK)  Limited,  CMA 
CGM,  S.A.,  The  Shipping  Corporation  of 
India  Ltd. 

Synopsis:  The  proposed  agreement 
modification  deletes  all  conference- 
related  provisions  fi-om  the  agreement 


and  turns  it  into  a  rate  discussion 
agreement.  It  also  republishes  the 
agreement  in  a  fourth  edition. 

Agreement  No.  .011 794-002 . 

Title:  COSCON/KL/YMUK/Hanjin/ 
Senator  Worldwide  Slot  Allocation  & 
Sailing  Agreement. 

Parties:  COSCO  Container  Lines 
Company,  Limited,  Kawasaki  Kisen 
Kaisha,  Ltd.,  Yangming  (UK)  Ltd., 
Hanjin  Shipping  Co.,  Ltd.,  Senator  Lines 
GmbH. 

Synopsis:  The  proposed  agreement 
modification  would  restate  the  current 
vessel/TEU  deployments  by  the  parties, 
allow  Senator  Lines  certain  flexibility  to 
adjust  its  vessel/TEU  deployment 
without  amendment  of  the  agreement, 
change  the  arbitration  clause  to  indicate 
that  arbitration  will  occur  in  Londdn 
under  English  law,  and  confirm  that 
Senator  Lines  is  not  a  VOCC. 

Agreement  No. :  01 1854. 

Title:  GreenSea  Inc.  Joint  Service 
Agreement. 

Parties:  Green  Chartering  AS, 
Seatrade  Group  N.V. 

Synopsis:  Tne  agreement  establishes  a 
joint  service  between  the  parties  in  the 
trade  from  ports  on  the  Atlantic  and 
Gulf  Coasts  of  the  United  States  to  ports 
in  Continental  Europe,  to  be  operated  by 
a  corporate  entity  known  as  GreenSea, 
Inc.  It  will  be  owned  equally  by  the 
parties. 

Agreement  No.:  011855. 

Title:  CCNI/Maruba  Slot  Charter 
Agreement  for  Central  America  and 
Caribbe  Service. 

Parties:  Compania  Chilena  de 
Navegacion  Interoceanica,  Maruba 
S.C.A. 

Synopsis:  The  agreement  authorizes 
the  parties  to  charter  slots  to  each  other 
in  the  trade  between  Port  Everglades 
and  ports  in  Puerto  Rico,  on  the  one 
hand,  and  ports  in  Costa  Rica, 
Guatemala,  Dominican  Republic  and  the 
Caribbean  Coast  of  Colombia,  on  the 
other  hand.  Initial  operations  will 
involve  two  CCNI  vessels  of  300-TEU 
capacity  offering  weekly  service. 
Maruba  will  lie  allocated  up  to  60  TEUs 
per  voyage.  The  parties  request 
expedited  review. 

Agreement  No.:  201143. 

Title:  West  Coast  MTO  Discussion 
Agreement. 

Parties:  California  United  Terminals, 
Inc.,  Husky  Terminals,  Inc., 
International  Transportation  Service, 
Inc.,  Long  Beach  Container  Terminal, 
Inc.,  Marine  Terminals  Corp., 
Metropolitan  Stevedore  Company, 
Pasha  Stevedoring  &  Terminals,  L.P., 
SSA  Marine,  Trans  Bay  Container 
Terminal,  Inc.,  Trans  Pacific  Container 
Service  Corporation,  Yusen  Terminals, 
Inc. 


Synopsis:  The  proposed  agreement 
would  allow  the  parties  to  discuss  and 
agree  on  rates,  charges,  rules, 
regulations,  procedures,  practices,  terms 
and  other  conditions  of  service 
pertaining  to  the  transport,  handling, 
receipt,  or  delivery  of  cargo  by  marine 
terminal  operators. 

Dated:  May  16.  2003. 

By  Order  of  the  Federal  Maritime 
Commission.  » 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-12750  Filed  5-20-03;  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
appUcation  for  Ucense  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Uraycar  Transport  Services,  Inc.,  87 
Madison  Avenue,  Irvington,  NJ  07111, 
Officers:  Elhu  M.  Nisbett,  President 
(Qualifying  Individual),  Louis  W. 
Nisbett,  Vice  President 
Cargo  Exprress  International  Shipping, 
Inc.,  3010  Eastchester  Road,  Bronx, 
NY  10469,  Officer:  Erol  Levds, 
President  (Qualifying  Individual) 
Global  Ocean  Freight,  Inc.,  4634  N. 
University  Drive,  Lauderhill,  FL 
33351-5733,  Officers:  Eti  Cohen,  Vice 
President  (Qualifying  Individual), 
Arik  Y.  Cohen,  President 
Hye  Mi  Express  U.S.A.,  Inc.,  3.545 
McCall  Place,  Suite  A,  Officers:  Yong 
J.  Kim.  Managing  Director  (Qualifying 
Individual),  Seung  Ku  Cho,  President 
Quality  One  International  Shipping  Inc., 
3817  Dyre  Avenue,  Bronx,  NY  10466, 
Officer:  Howard  Leslie,  President, 
(Qualifying  Individual) 
AAA  Cargo  LLC  dba  AAA  Cargo  Express 
LLC,  14536  Roscoe  Blvd.,  Suite  #101, 
Panorama  Qty,  CA  91402,  Officers: 
Jake  J.  Son,  President  (Qualifying 
Individual),  Belen  Mercano,  Vice 
President/Treasurer 
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Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Caribbean  Freight  Forwarders,  4715  NW 
72  Avenue,  Miami,  FL  33166, 
Officers:  William  Abbadie,  President 
(Qualifying  Individual),  Maricel 
Abbadie,  Vice  President,  Ofer  Prori, 
CEO 
All  International  Solutions  Inc.  dba  All 
International  Solutions,  8622  Bellanca 
Avenue,  Suite  G,  Los  Angeles,  CA 
90045,  Officer:  Alexis  F.  Robin,  CEO 
(Qualiftng  Individual) 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicants: 

Senator  International  Freight 
Forwarding  LLC,  5148  Kennedy  Road, 
Suite  700,  Forest  Park,  GA  30297, 
Officers:  Lome  Neal,  C.O.O. 
(Qualifying  Individual),  Uwe 
Kirschbaum,  President 

AG  International,  3300  West  McGraw 
Street,  #225,  Seattle,  WA  98199, 
George  Aoyama,  Sole  Proprietor 

Ainnar  Global  International,  5126  S. 
State  Road  7,  Ft.  Lauderdale.  FL 
33314,  Officers:  Germaine 
Indac6chea,  Vice  President 
(Qualifying  Individual),  Andres 
Indacochea,  President 

Independent  Brokerage,  LLC.  800 
Atlanta  South  Parkway,  Suije  100, 
Atlanta,  GA  30349,  Officers:  Robin  T. 
Craig,  Vice  President  (Qualifying 
Individual),  Melody  Kersey,  President 

Dated:  May  16,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-12749  Filed  5-20-03;  8:45  am] 

BILLING  CODE  6730-01-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03103] 

Cooperative  Agreement  To  Enhance 
Clinical  Practices  To  Prevent  Birth 
Defects  and  Developmental  Disabilities 
and  To  Promote  Health  Among  Women 
With  Disabilities;  Notice  of  Availability 
of  Funds 

Application  Deadline:  Jime  20,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301,  311,  and  31 7C  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241,  243. 
and  247b-4],  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.184. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  to  enhance  clinical  practices  to 
prevent  birth  defects  and  developmental 
disabilities  and  to  promote  health 
among  women  with  disabilities.  This 
program  addresses  the  "Healthy  People 
2010"  focus  areas  of  Maternal,  Infant 
and  Child  Health  and  Disability  and 
Secondary  Conditions. 

The  purpose  of  this  program  is  to 
prevent  birth  defects  and  developmental 
disabilities  and  to  improve  access  to 
preventive  and  health  promotion 
obstetric/gynecologic  services  to  women 
with  disabilities  through:  (1) 
Understanding  the  current  knowledge, 
skills,  attitudes  and  practices  among 
obstetricians/gynecologists  and  their 
clients  related  to  the  prevention  of  birth 
defects/developmental  disabilities  and 
to  provision  of  services  to  women  with 
disabilities;  (2)  Identifying  the 
information  and  training  needs  of 
obstetricians/gynecologists  in  these 
areas;  (3)  Developing  information, 
communication,  education,  and  training 
programs  to  meet  those  needs;  and,  (4) 
Providing  targeted  training,  education, 
and  information  to  obstetricians/ 
gynecologists  for  more  effective 
practice. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  on  Birth  Defects  and 
Developmental  Disabilities:  Prevent 
birth  defects  and  developmental 
disabilities  and  improve  the  health  and 
quality  of  life  of  American's  with 
disabilities. 

Research  involving  hmnan 
participants  will  not  be  supported  under 
this  cooperative  agreement. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
applicants  that  are  well  established 
national,  non-profit  organizations  who 
are:  (1)  Involved  in  providing  health 
care  services  for  women;  (2)  who  are 
able  to  reach  out  to  and  work  writh, 
obstetricians/gjmecologists  to  collect 
information  AND  to  disseminate 
information  to  obstetricians/ 
gynecologists  and  their  clients;  and,  (3) 
who  are  able  to  provide  them  with 
proper  education  and  training. 

Note:  Title  2  of  the  United  States  Code 
Section  1611  states  that  an  organization 
described  in  Section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 


D.  Availability  of  Funds 

Approximately  $250,000  is  availabte 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  imder  2.  (CDC  Activities). 

1.  Recipient  Activities 

a.  Collect  information  from 
obstetricians/gynecologists  regarding 
their  knowledge  and  application  of 
interventions  Qiat  have  been  proven  to 
prevent  birth  defects/developmental 
disabilities,  particularly  before 
conception,  such  as  the  use  of  folic  acid 
to  prevent  neiu*al  tube  defects, 
abstinence  firom  alcohol  during 
pregnancy  to  prevent  fetal  alcohol 
syndrome,  and  the  need  for  newborn 
screening. 

b.  Collect  information  about  women's 
knowledge  and  use  of  interventions  that 
prevent  birth  defects  and  developmental 
disabilities;  in  particular  the  use  of  folic 
acid  by  women  whose  infants  were  bom 
with  and  died,  of  neiu-al  tube  defects. 

c.  Collect  information  about 
obstetricians/gynecologists'  ability  to 
provide  services  to  women  with 
disabilities;  in  particular:  their  training 
in  providing  services  to  women  with 
disabilities;  access  of  their  facilities  to 
women  in  wheelchairs;  appropriateness 
of  the  instruments/machiiies/technology 
in  their  offices  for  providing  services  to 
women  with  disabilities  (exam  tables, 
mammogram  machines,  etc). 

d.  Analyze  data,  organize  and 
disseminate  information  collected  from 
obstetricians/gynecologists  and  their 
clients. 

e.  Use  information  to  design  and 
implement  commimication.  education 
and  training  activities  that  will  promote 
professional  development  for 
obstetricians/gynecologists  in  birth 
defects  and  developmental  disabilities 
and  improve  provider  health  care 
practices  and  prevention  of  birth 
defects. 
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f.  Evaluate  the  effectiveness  of  these 
programs  in  enhancing  the  ability  of 
obstetricians/gynecologists  in  providing 
effective  prevention/health  promotion 
services. 

g.  Collaborate  with  organizations  such 
as  the  American  Academy  of  Pediatrics, 
American  College  of  Obstetricians  and 
Gynecologists,  March  of  Dimes, 
American  College  of  Nurse  Midwives 
and  others  that  could  provide 
professional  development  activities  and 
assist  in  the  dissemination  of 
information  on  birth  defects  and  health 
promotion  for  women  with  disabilities. 

h.  Convene  selected  panels  of  experts 
to  assist  in  identifying,  the  knowledge 
and  practices  in  the  areas  related  to 
birth  defects  and  developmental 
disabilities,  and  to  provide  expert 
opinions  and  advice  on  needed  research 
seivices  and  education. 

i.  Disseminate  information  on 
prevention  of  birth  defects, 
developmental  disabilities  and  health 
promotion  for  women  vdth  disabilities. 

j.  Develop  and  utilize  collaborative 
relationships  with  State  and  local 
medical  societies  and  health  care 
professionals,  in  order  to  enhance 
health  care  providers'  understanding  of 
the  information  and  resources  available 
in  the  areas  relating  to  birth  defects 
prevention  and  heedth  promotion  among 
women  with  disabilities. 

k.  Identify  research  topics  that 
address  prevention  effectiveness  and 
development  of  best  practices. 

2.  CDC  Activities 

^.  Participate  in  the  panel  of  experts 
meeting  and  assist  in  the  identification 
of  knowledge  and  practices  in  the  areas 
related  to  birth  defects  and 
developmental  disabilities,  and 
disability  and  health. 

b.  Assist  in  developing  and  evaluating 
projects  in  health  and  disability 
services. 

c.  Assist  in  providing  data  for 
targeting  or  evaluation  of  various 
initiatives  carried  out  through  this 
project. 

d.  Participate  in  materials 
development  and  evaluation  to  support 
interventions. 

e.  Assist  in  the  development  of 
forums  and  critical  issues  related  to 
health  and  disability  services. 

i.  Participate  in  the  development  of 
health  care  provider  training  programs. 

g.  Participate  in  planning  meetings 
that  identify  gaps  in  services  and 
research  topics  on  prevention 
effectiveness. 

h.  Serve  as  a  resource  for  sharing 
regional  and/or  natignal  pertinent  data. 


F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested  for  this  program. 
The  Program  Announcement  title  and 
number  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  2 
pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Your  letter  of 
intent  will  be  used  to  enable  CDC  to 
determine  the  level  of  interest  in  the 
annoimcement  and  plan  the  review 
more  efficiently. 

Applications 

The  Program  Aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
completing  the  description  of  the 
program  plan.  The  application  narrative 
should  be  no  more  than  25  double- 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  unreduced  font. 
Applicants  shoidd  include  a  Table  of 
Contents  (not  to  exceed  one  page)  to 
provide  a  guide  for  locating  key  topics. 

1 .  Understanding  of  the  Project. 
Briefly  identify  and  describe  the  target 
audience  of  the  project. 

2.  Objectives.  Establish  long-range 
(five  year)  and  short-term  (one  year) 
objectives  for  programmatic  plans. 
Objectives  should  be  specific, 
measurable,  time-phased  and  realistic. 

3.  Operational  Plan.  Describe  the 
operation  plan  for  achieving  the 
objectives.  Describe  each  component  or 
major  activity  and  how  it  will  be  carried 
out. 

4.  Evaluation  Plan.  Discuss  the  plan 
for  monitoring  progress  toward  each  of 
the  objectives. 

5.  Program  Management.  Give  the 
name  and  qualifications  of  the 
professional  personnel  who  will  manage 
this  project. 

6.  Collaborate  writh  State/Local  Health 
Departments.  Describe  plans  for 
coordination  with  state  or  local  health 
departments. 

7.  Budget.  Submit  a  detailed  and  line 
item  justification  that  is  consistent  with 
the  project  purpose  and  proposed 
activities. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  June  2,  2003.  submit  the 
LOI  to  the  Program  Officer,  at  the 
address  designated  for  programmatic 
technical  assistance  identified  in  the 
"Where  to  Obtain  Additional 


Information"  section  on  this 
announcement. 

Application  Forms 

Submit  the  original  and  two  copies  of 
PHS-5161  (OMB  Number  0937-0189) 
Forms  are  available  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/forminfo.htm.  If  you  do  not  have 
access  to  the  internet,  or  if  you  have 
difficulty  accessing  the  forms  on-line, 
you  may  contact  the  CDC  Procurement 
and  Grants  Office  Technical  Information 
Management  Section  at  telephone 
number  (770)  488-2700.  Application 
forms  can  be  mailed  to  you. 

Subnuission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  on  Jime  20,  2003. 
Submit  the  application  to:  Technical 
Information  Management  Section — PA 
#,  CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  dociunentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  vnll  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
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section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measiu°e  the  intended  outcome. 
The  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  The  adequacy  of  the  operational 
plans  for  carrying  out  the  various 
initiatives  involved  in  the  project.  (30 
points) 

2.  The  extent  to  which  professional 
personnel  proposed  to  be  involved  in 
this  project  are  qualified,  including 
evidence  of  past  achievements 
appropriate  to  this  project  (20  points) 

3.  Tne  degree  to  which  the  proposed 
objectives  are  clearly  stated,  realistic, 
time-phased,  and  related  to  the  purpose 
of  the  project.  (15  points) 

4.  The  quality  and  feasibility  of  the 
evaluation  plan  for  the  various 
initiatives  involved  in  the  project.  (15 
points) 

5.  The  extent  to  which  the  applicant 
understands  the  requirements, 
problems,  objectives  and  complexities 
of  the  project.  (10  points) 

6.  The  extent  to  which  the  applicant 
proposes  potentially  effective 
coordination  with  state/local  health 
departments.  (10  points) 

7.  Budget  and  its  description.  The 
applicant  must  provide  justification  for 
budget  expenditures  as  well  as 
appropriateness  of  activities  proposed 
in  their  application.  (Not  scored) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Interim  progress  report,  which  will 
be  due  on  April  22nd  of  each  budget 
year.  The  progress  report  will  serve  as 
yoiu-  non-competing  continuation 
application,  and  must  contain  the 
following  elements: 

a.  Current  Budget  Period  Activities 
Objectives; 

b.  Current  Budget  Period  Financial 
Progress; 

c.  New  Budget  Period  Program 
Proposed  Activity  and  Objectives; 

d.  Detailed  Line-Item  Budget  and 
Justification;  and 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  due  no 
more  than  90  days  after  the  end  of  the 
budget  period  (December  30th  of  each 
budget  year);  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 


"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement,  as  posted  on  the  CDC 
web  site. 

AR-09    Paperwork  Reduction  Act 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-1 1     Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-1 5    Proof  of  Non-Profit  Status 

Executive  Order  12372  does  not 
apply. 

}.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foiuid  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
annoimcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  technical 
assistance,  contact:  Sheryl  Heard,  Grants 
Management  Specialist,  Acquisition  and 
Assistance  Branch  B.,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandjrwine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone  number: 
770-488-2723.  Email:  slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Hani  Atrash,  Associate  Director 
for  Program  Development,  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities,  4770  Buford 
Highway,  Atlanta,  Georgia  30341, 
Telephone  nimiber:  770-488-4943, 
Email:  hkal@cdc.gov. 

Dated:  May  15,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-12709  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03070] 

Surveillance  and  Epidemiologic 
Research  of  Duchenne  and  Becker 
Muscular  Dystrophy;  Notice  of 
Availability  of  Funds 

Application  Deadline:  July  21,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
Sections  301,  311  and  317C  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241,  243,  and  247b-4  as  amended).  The 
Catalog  of  Federal  Domestic  Assistance 
niunber  is  93.184. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  on  surveillance  and 
epidemiologic  research  of  Duchenne 
and  Becker  Muscular  Dystrophy 
(DBMD).  This  Program  addresses  the 
"Healthy  People  2010"  focus  areas  for 
Disability  and  Secondary  Conditions. 

The  purpose  of  the  program  is  to 
support  (1)  the  development  and/or 
expansion  of  active  case  ascertainment 
surveillance  systems  to  characterize  the 
epidemiology  of  DBMD  and  it's 
complications;  and  (2)  the  participation 
of  the  state  DBMD  surveillance  system 
in  the  Collaborative  DBMD  Project. 
Long-term  population-based  follow-up 
research  activities  will  be  planned  to 
describe  history  of  treated  and/or 
untreated  cases,  and  to  determine 
factors  that  affect  outcome  of  the 
condition  among  three  populations:  (a) 
Those  who  access  care  at  specialty 
clinics  (e.g..  Muscular  Dystrophy 
Association  (MDA)  or  other  muscular 
dystrophy  clinics),  (b)  those  who  receive 
their  care  elsewhere,  and  (c)  those  who 
are  not  receiving  care  or  are 
imdiagnosed.  See  Attachment  I  for 
Backgroimd  and  Definitions.  All 
attachments  referenced  in  this 
announcement  are  posted  with  the 
announcement  on  the  CDC  Web  site. 

Measurable  outcomes  of  this  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Birth  Defects  and 
Developmental  Disabilities  (NCBDDD): 
to  find  causes  and  risk  factors  for  birth 
defects  and  developmental  disabilities 
in  order  to  develop  prevention 
strategies. 
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C.  Eligible  ApplicantB 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
reaognized  Indian  tribal  governments. 

Recipients  funded  under  CDC 
Program  Announcement  02172, 
(Surveillance  and  Epidemiologic 
Research  of  Duchenne  and  Becker 
Muscular  Dystrophy  and  Other  Single 
Gene  Disorders)  ciurently  involved  in 
type  1  projects  are  not  eligible.  See 
Attachment  II  for  a  list  of  the  States 
currendy  funded. 

To  be  eligible,  applicants  must 
document  a  study  population  of  at  least 
30,000  live  births  per  year  within  a 
State,  a  contiguous  area  of  a  State  (such 
as  the  catchment  of  a  local  health 
agency),  or  an  area  comprising  a 
combination  of  States,  based  on  U.S. 
Census  Data.  In  addition,  a  copy  of  the 
state  Legislation  that  allows  the  ' 

authority  for  state  Health  Departments 
to  collect  information  on  birth  defects, 
genetic  diseases  or  related  conditions 
needs  to  be  included. 

This  information  should  be  placed 
direcdy  behind  the  face  page  of  the 
application.  Applications  that  fail  to 
submit  the  evidence  requested  above 
will  be  considered  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code, 
Section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  greint,  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FT  2003  to  fund  up  to  two  awards. 
It  is  expected  that  up  to  two  awards  will 
be  made,  ranging  fi-om  $400,000  to 
$500,000.  It  is  expected  that  the  award 
will  begin  on  or  about  September  1, 
2003,  and  will  be  made  for  a  12-month 
budget  period  within  a  two-year  project 
period.  Fimding  estimates  may  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  programmatic  progress 
and  the  availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 


Funding  Preference 

Relative  to  and  consistent  with  the 
technical  merit  of  the  application, 
funding  preference  will  be  given  to 
applicants  who  complement  the  existing 
funded  programs  by  balancing  the 
geographic  and  racial/ethnic  diversity  of 
the  miilti-state  collaborative  effort. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities.  CDC  will 
be  responsible  for  the  activities  listed 
under  2.  CDC  Activities. 

1.  Recipient  Activities: 

a.  Develop,  implement  and  evaluate 
methods  and  approaches  which  will 
improve  or  expand  the  capacity  of  the 
applicant's  existing  surveillance  system 
to  ascertain  cases  and  generate  timely 
population-based  data  of  DBMD  and  its 
complications.  Make  any  necessary 
modifications  to  the  surveillance  system 
to  comply  with  the  Collaborative  DBMD 
Project  case  definitions.  The 
Collaborative  DBMD  Project  case 
definitions  and  other  information 
developed  by  the  current  grantees  may 
be  obtained  from  the  programmatic 
technical  assistance  point-of-contact  in 
the  "Where  to  Obtain  Additional 
Information"  section. 

b.  Establish  or  enhance  collaborative 
relationships  with  appropriate 
stakeholders,  i.e.,  specialty  treatment 
centers  (e.g.,  MDA  clinics,  other 
muscular  dystrophy  clinics),  state  or 
regional  chapters  or  associations  related 
to  genetic  conditions,  hospitals, 
emergency  care  centers,  private 
physicians,  managed  care  organizations, 
clinical  and  diagnostic  laboratories  that 
provide  diagnosis  of  genetic  conditions 
(e.g.,  creatine  kinase  measurements, 
muscle  biopsy  analysis,  genetic 
analysis,  etc.),  and  others. 

c.  Collaborate  with  other  funded 
recipients  to  design  and  develop  one 
common  protocol  for  all  recipients  to 
implement  and  evaluate  as  described  in 
Attachment  III.  The  Collaborative 
DBMD  Project  ciurent  draft  protocol  and 
other  information  developed  by  the 
current  grantees  may  be  obtained  fi-om 
the  programmatic  technical  assistance 
point-of-contact  in  the  "Where  to  Obtain 
Additional  Infonpation"  section. 

d.  Implement  active  case 
ascertainment  of  DBMD  among 
reporting  sources  to  determine  the 
prevalence  of  the  genetic  condition(s)  in 
the  defined  geographic  area,  including  a 
complete  count  of  all  prevalent  cases, 
including  ages  birth  to  21  years,  and 
supplemented  in  later  years  by  newly 
diagnosed  cases. 


e.  Describe  the  source,  frequency,  and 
type  of  preventive  and  medical  care 
among  persons  with  DBMD  among  three 
popidations:  (a)  Those  who  access  care 
at  specialty  clinics  (e.g.,  MDA  or  other 
muscular  dystrophy  clinics),  (b)  those 
who  receive  their  care  elsewhere,  and 
(c)  those  who  are  not  receiving  care  or 
are  undiagnosed. 

f.  Determine  the  prevalence  of  related 
complications. 

g.  Conduct  population-based  long- 
term  follow-up  of  persons  with  DBMD 
to  relate  health  outcomes  to  the  soiut:e, 
fi^quency,  and  type  of  preventive  and 
therapeutic  care. 

h.  Obtain  buccal  samples  or  other 
biologies,  as  agreed-upon  by  awardees, 
fi-om  children  with  DBMD  and  other 
family  members. 

i.  Evaluate  and  disseminate  the 
findings. 

2.  CDC  Activities: 

a.  Provide  technical  assistance  in 
designing,  developing,  and  evaluating 
methodologies  and  approaches  used  for 
population-based  surveillance  of  genetic 
conditions. 

b.  Provide  technicad  assistance  in  the 
collection,  management,  and  analysis  of 
surveillance  data  related  to  genetic 
conditions. 

c.  Provide  technical  assistance  in  the 
development  and  planning  of  the  study 
protocol.  Provide  final  approval  for  the 
study  protocol. 

d.  Provide  technical  assistance  in  the 
analysis  and  reporting  of  aggregate 
surveillance  data  collected  from  funded 
initiatives;  coordinate  and  consolidate 
the  transfer  of  tabulated  data,  analyses, 
and  conclusions  among  recipients. 

e.  Provide  technical  assistance  to 
national,  state,  or  regional  programs  in 
the  use  of  data  to  develop  or  improve 
care  programs  for  genetic  conditions. 

f.  Provide  technical  assistance  to 
recipients  in  developing  a  plan  for  the 
collection,  storage  and  access  of  biologic 
samples. 

g.  Provide  technical  assistance  to 
recipients  in  the  evaluation  and 
dissemination  of  the  findings. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested  for  this  program. 
The  Program  Announcement  tide  and 
niunber  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  two, 
double-spaced  pages,  printed  on  one 
side,  with  one  inch  margins  and  12 
point  font.  The  LOI  will  not  be  used  to 
eliminate  potential  applicants,  but  it 
will  enable  CDC  to  determine  the  level 
of  interest  in  this  armoimcement,  and 
plan  the  review  more  efficientiy.  The 
LOI  shoidd  include  the  following 
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information:  Program  announcement 
number;  applicant's  name  and  address; 
project  director's  name,  phone  number, 
and  e-mail  address;  a  brief  description 
of  the  number  of  births  in  the  deBned 
geographic  region  and  a  brief 
description  of  the  planned  cooperative 
agreement  activities. 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  program  plan  should  include 
activities  to  be  conducted  over  the 
entire  two  year  project  period.  The 
application's  narrative  (excluding 
budget  narrative  and  any  appendices) 
should  be  no  more  than  40  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  no  smaller  than 
12-point  font.  Niunber  each  page 
consecutively  and  provide  a  complete 
table  of  contents. 

The  application  should  contain  the 
following: 

1.  Executive  Summary  (one-page,  may 

be  single  spaced): 
This  section  should  briefly 
sununarize: 

a.  amount  of  federal  assistance 
requested 

b.  existing  capacity 

c.  key  objectives  and  activities 

2.  Proposal  Narrative 

a.  introduction,  statement  of  need, 
proposed  goals  and  objectives 

b.  existing  program  and  capacity 

c.  proposed  methods  and  activities 

d.  project  management  and  project 
staff 

e.  proposed  methods  to  evaluate  the 
attainment  of  objectives 

3.  Budget  and  Budget  Justification — 

Provide  a  detailed  budget  which 
indicates  the  anticipated  costs. 
Please  provide  a  copy  of  the 
appropriate  indirect  rate  agreement 
letter  or  cost  allocation  plan. 

4.  Human  Subjects 

5.  Appendices,  which  may  include 

letters  of  commitment  from  key 
collaborators  (including  specialty 
clinics  such  as  MDA  clinics  and 
other  muscular  dystrophy  clinics), 
resumes  of  key  staff,  brief  summary 
reports  of  analyses  of  surveillance 
data  for  other  genetic  conditions. 

G.  Submission  and  Deadline 

LDI  Submission 

On  or  before  Jime  20,  2003,  submit  the 
LOI  to  the  Program  Technical 


Assistance  contact,  at  the  address 
designated  for  programmatic  technical 
assistance  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS-5161  (OMB  Number 
0920-0428)  Forms  are  available  at  the 
following  Internet  address:  bttp:// 
www.cdc.gov/od/pgo/forminfo.htm.  If 
you  do  not  have  access  to  the  internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Prociuement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  at  teleplione 
number  (770)  488-2700.  Application 
forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  on  July  21,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  #03070, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd.,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted    ' 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications  will 
be  considered  as  meeting  the  deadline  if 
they  are  received  before  4  p.m.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to:  (1)  Carrier  error 
(when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time)  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

AppUcations  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measm-es  of  effectiveness  that  will 
demonstrate  the  accompUshment  of  the 


various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"B.  Purpose"  of  this  annoimcement. 
Measures  must  be  objective/quantitative 
and  must  measure  the  intended 
outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated 
and  scored  individually  by  an  objective 
review  panel.  Evaluations  and  scoring 
will  be  conducted  according  to  the 
following  criteria: 

1.  Methods  and  AcUvities  (30  points): 

a.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities  and 
the  extent  to  which  surveillance 
methods  proposed  are:  (1)  Appropriate 
to  accomplish  stated  goals  and 
objectives;  (2)  adaptable  to  a  variety  of 
health  care  settings,  and  to  the 
collection  of  longitudinal  data;  (3) 
accurate  to  produce  valid  and  reliable 
data,  and  (4)  feasible  within 
programmatic  and  fiscal  restrictions. 

b.  The  applicant's  willingness  to 
cooperate  with  CDC  and  other  funded 
applicants  to  (1)  identify  optimal 
surveillance  methods,  (2)  develop 
standardized  surveillance  protocols, 
data  collection  instruments,  interview 
questionnaires,  progress  report  forms, 
and  database  software,  and  (3)  modify 
proposed  methods  and  activities  to 
conform  to  standardized  protocols. 

2.  Capacity  (20  points): 

The  extent  to  wnich  the  applicant  can 
access  the  state  or  regional  community 
with  genetic  conditions  that  is  receiving 
care  within  and  outside  of  the  specialty 
clinics  [e.g.,  MDA  and  other  muscular 
dystrophy  clinics),  as  measured  by  (1) 
the  extent  that  this  proposal 
incorporates  shared  responsibility 
between  specialty  clinics  and  state  or 
local  health  departments  as  delineated 
in  letters  of  agreement,  and  (2)  the 
extent  of  collaboration  obtained  from 
these  entities  with  other  organizations 
involved  in  the  delivery  of  care  and/or 
services  to  persons  with  genetic 
conditions. 

3.  Goals  and  objectives  (20  points): 
The  extent  to  which  the  project  goals 

and  objectives  are  relevant,  specific, 
achievable,  measurable,  time-linked  and 
can  be  addressed  through  the  proposed 
methods. 

4.  Management  and  Staffing  (20 
points): 

a.  The  extent  to  which  the  scientific 
resources  for  project  planning  and  data 
management/analysis  are  demonstrated 
within  the  applicant's  organization  or 
through  collaboration  with  imiversities 
or  other  agencies. 
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b.  The  extent  to  which  proposed 
staffing,  staff  qualifications  and 
experience,  and  project  organization 
indicates  ability  to  accomplish  the 
active  case  findings  and  other  objectives 
of  the  program. 

5.  Evaluation  (10  points): 

The  degree  to  which  the  applicant 
includes  plans  to  evaluate  the 
attainment  of  proposed  objectives  and  to 
evaluate  the  quality  of  the  data 
collected. 

6.  Himian  Subjects  (not  scored): 
Does  the  application  adequately 

address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  hiunan 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  are  so 
inadequate  as  to  make  the  entire 
application  unacceptable.) 

7.  Budget  (not  scored): 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  interim  progress 
report  will  serve  as  your  non-competing 
continuation  application  and  must 
include  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Proposed 
Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  IV  of  the  program 
aimouncement  as  posted  on  the  CDC 
web  site. 
AR-1    Human  Subjects  Requirements 


AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 

J.  Where  to  Obtain  Additional 
Iiifonnation 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  he  foimd  on  the 
CDC  home  page  Internet  address: 
http://www.cdc.gov.  Click  on  "Fimding" 
then  "Grants  and  Cooperative 
Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Prociu^ment  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Sheryl  L.  Heard, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Announcement  03070,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2723,  Email 
address:  slh3@cdc.gov. 

For  program  technical  assistance 
contact:  Aileen  Kenneson,  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  MailStop  F-35,  Atlanta, 
GA  30333,  Telephone:  (404)  498-3039, 
Email  address:  alk6@cdc.gov. 

Dated:  May  14,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 

[PR  Doc.  03-12708  Filed  5-20-03;  8:45  am] 
BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  South  Carolina 
Traumatic  Brain  Injury  Follow-Up 
Study,  Program  Announcement  #02073 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Cfenters  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Trevention  and  Control  Special  Emphasis 
Panel  (SEP):  South  Carolina  Traumatic  Brain 
Injury  Follow-Up  Study,  Program 
Annoimcement  #02073. 


Times  and  dates:  7:30  p.m.-7:45  p.m.,  June 
11,  2003.  (Open).  7:45  p.m.-9:30  p.m.,  June 
11,  2003.  (Closed).  8  a.m.-6:30  p.m..  June  12, 
2003.  (Closed). 

Place:  The  Francis  Marion  Hotel,  387  King 
Street,  Charleston,  SC  29403,  Telephone  843- 
722-0600. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Tide  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement'#02073. 

For  Further  Information  Contact:  Richard 
'  W.  Sattin,  M.D..  F.A.C.P.,  Associate  Director 
for  Science,  Associate  Director  for  Division  of 
Injury  and  Disability  Outcomes  and 
Programs,  National  Center  for  Injury 
Prevention  and  Control,  CDC,  4770  Buford 
Highway.  NE.  MS-K02,  Chamblee.  GA 
30341,  Telephone  770-188-4031. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimouncements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  May  14,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-12706  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Michigan  State  Plan 
Amendment  (SPA)  02-021 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  Jidy  10,  2003, 
at  10  a.m.,  at  the  Centers  for  Medicare 
&  Medicaid  Services  (CMS),  Chicago 
Regional  Office,  233  North  Michigan 
Avenue;  Suite  R5-5  NW  Minnesota; 
Chicago,  Illinois  60601. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be  filed 
with  the  presiding  officer  by  June  5, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer.  CMS,  2520  Lord  Baltimore 
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Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670.  Telephone:  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  the  decision  to 
disapprove  Michigan  SPA  02-021, 
which  was  submitted  to  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS)  on 
December  23,  2002.  This  SPA  was 
disapproved  on  February  14,  2003.  In 
this  amendment,  Michigan  proposes  to 
allow  the  imposition  of  prior 
authorization  requirements  in  the 
Medicaid  program  on  prescription  drugs 
when  the  manufactiu-er  of  the  drug  does 
not  offer  rebates  to  two  State-funded, 
non-Medicaid  programs.  The  State- 
funded  programs  are  the  Children's 
Specicd  Health  Care  Services  program 
(CSHCS)  and  the  State  Medical  program 
(SMP). 

At  issue  is  whether  CMS  properly 
concluded  as  a  basis  for  disapproving 
the  amendment  that:  (1)  The  State  had 
not  demonstrated  that  its  proposed  prior 
authorization  program  would  be 
consistent  with  simplicity  of 
administration  and  the  best  interests  of 
Medicaid  recipients,  as  required  by 
section  1902(a)(19)  of  the  Social 
Security  Act  (the  Act);  and  (2)  the  State 
had  not  demonstrated  that  its  proposed 
prior  authorization  program  would  be 
consistent  with  efficiency,  economy,  or 
quality  of  care,  as  required  by  section 
1902  (a)(30)(A)  of  the  Act.  In  addiUon, 
Michigan  contends  that  CMS  does  not 
have  the  authority  to  review  the  State's 
implementation  of  prior  authorization 
requirements  in  the  Medicaid  program, 
other  than  for  consistency  with  section 
1927(d)(5)  of  the  Act. 

As  indicated  in  a  letter  to  state 
Medicaid  directors  dated  September  18, 
2002,  CMS  stated  that  it  would  review 
proposed  state  plan  amendments 
seeking  to  secure  prescription  drug 
benefits,  rebates,  or  discounts  for  non- 
Medicaid  populations  for  consistency 
with  the  goals  and  objectives  of  the 
Medicaid  program.  After  review,  CMS 
did  not  find  the  evidence  presented  by 
the  State  in  support  of  this  SPA 
demonstrated  that  its  prior 
authorization  program  furthered 
Medicaid  goals  and  objectives.  The  CMS 
concluded  that  Michigan  failed  to  show 
that  a  significant  proportion  of 
beneficiaries  in  either  the  CSHCS  or 
SMP  programs  would  meet  the 
requirements  needed  to  become  eligible 
for  Medicaid  if  their  pharmacy  benefit 
was  terminated.  In  light  of  the  burden 
that  prior  authorization  may  impose  on 
Medicaid  beneficiaries  and  the  absence 
of  documented  benefit  to  current  or 
potential  Medicaid  eligibles,  CMS 


determined  that  the  State  had  failed  to 
document  that  such  prior  authorization 
procedures  would  further  the  goals  and 
objectives  of  the  Medicaid  program  and 
thus  be  consistent  with  sections 
1902(a)(19)  and  1902(a)(30)  of  the  Act. 

Therefore,  based  on  the  reasoning 
above,  and  after  consultation  with  the 
Secretary  as  required  under  42  CFR 
430.15  (c)(2),  CMS  disapproved 
Michigan  SPA  02-021. 

Section  1116  of  the  Act  and  42  CFR 
part  430  establish  Departmental 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
state  plan  or  plan  amendment.  The  CMS 
is  required  to  publish  a  copy  of  the 
notice  to  a  state  Medicaid  agency  that 
informs  the  agency  of  the  time  and  place 
of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice4o  Michigan  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Janet  Olszewski, 

Director,  Michigan  Department  of 

Community  Health, 
Lewis  Cass  Building. 
320  South  Walnut  Street— Sixth  Floor 
Lansing,  Michigan  48913 

Dear  Ms.  Olszewski: 

I  am  responding  to  your  request  for 
reconsideration  of  the  decision  to  disapprove 
Michigan  Slate  Plan  Amendment  (SPA)  02- 
021,  which  was  submitted  on  December  23, 
2002.  This  SPA  was  disapproved  on  February 
14.  2003.  In  this  amendment,  Michigan 
proposes  to  allow  the  imposition  of  prior 
authorization  requirements  in  the  Medicaid 
program  on  prescription  drugs  when  the 
manufacturer  of  the  drug  does  not  offer 
rebates  to  two  State-funded,  non-Medicaid 
programs.  The  State-funded  programs  are  the 
Children's  Special  Health  Care  Services 
program  (CSHCS)  and  the  State  Medical 
program  (SMP). 

At  issue  is  whether  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
properly  concluded  as  a  basis  for 
disapproving  the  amendment  that:  (1)  The 


State  had  not  demonstrated  that  its  proposed 
prior  authorization  program  would  be 
consistent  with  simplicity  of  administration 
and  the  best  interests  of  Medicaid  recipients, 
as  required  by  section  1902(a)(19)  of  the 
Social  Security  Act  (the  Act):  and  (2)  the 
State  had  not  demonstrated  that  its  proposed 
prior  authorization  program  would  be 
consistent  with  efficiency,  economy,  or 
quality  of  care,  as  required  by  section  1902 
(a)(30)(A).  In  addition,  Michigan  contends 
that  CMS  does  not  have  the  authority  to 
review  the  State's  implementation  of  prior 
authorization  requirements  in  the  Medicaid 
program,  other  than  for  consistency  with 
section  1927(d)(5)  of  the  Act. 

As  indicated  in  a  letter  to  state  Medicaid 
directors  dated  September  18.  2002.  CMS 
stated  that  it  would  review  proposed  state 
plan  amendments  seeking  to  secure 
prescription  drug  beneHts,  rebates,  or 
discounts  for  non-Medicaid  populations  for 
consistency  with  the  goals  and  objectives  of 
the  Medicaid  program.  After  review,  CMS 
did  not  find  that  the  evidence  presented  by 
the  State  in  support  of  this  SPA 
demonstrated  that  its  prior  authorization 
program  furthered  Medicaid  goals  and 
objectives.  The  CMS  concluded  that 
Michigan  failed  to  show  that  a  significant 
proportion  of  beneficiaries  in  either  the 
CSHCS  or  SMP  programs  would  meet  the 
requirements  needed  to  become  eligible  for 
Medicaid  if  their  pharmacy  benefit  was 
terminated.  In  light  of  the  burden  that  prior 
authorization  may  impose  on  Medicaid 
beneficiaries  and  the  absence  of  documented 
benefit  to  current  or  potential  Medicaid 
eligibles,  CMS  determined  that  the  State  had 
failed  to  document  that  such  prior 
authorization  procedures  would  further  the 
goals  and  objectives  of  the  Medicaid  program 
and  thus  be  consistent  with  sections 
1902(a)(19)  and  1902(a)(30)  of  the  Act. 
Therefore,  based  on  the  reasoning  set  forth 
above,  and  after  consultation  with  the 
Secretary  as  required  under  42  CFR 
430.15(c)(2),  CMS  disapproved  Michigan 
SPA  02-021. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  July  10, 
2003,  at  10  a.m..  Centers  for  Medicare  & 
Medicaid  Services,  Chicago  Regional  Office, 
233  Michigan  Avenue;  Suite  R5-5  NW 
Minnesota;  Chicago,  Illinois  60601. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing. 

The  presiding  officer  may  be  reached  at 
(410)  786-205^. 

Sincerely, 

Thomas  A.  Scully. 

(Sect.  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  (42  CFR  430.18)) 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  May  12,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 

Medicaid  Services. 

(FR  Doc.  03-12697  Filed  5-20-03;  8:45  am) 

BILLING  CODE  412CM)1-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapprovai  of  Arltansas  (SPA)  02-17 
State  Plan  Annendment 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  June  25,  2003, 
at  10  a.m.,  at  the  Centers  for  Medicare 
&  Medicaid  Services  (CMS),  Dallas 
Regional  Office,  1301  Yoimg  Street, 
Room  1119;  Dallas,  Texas  75202. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  presiding  officer  by  Jvme 
5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer  CMS,  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670,  Telephone:  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  the  decision  to 
disapprove  Arkansas  State  Plan 
Amendment  (SPA)  02-17,  which  was 
submitted  to  the  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  on  July  29, 

2002.  This  amendment  proposes  to 
provide  supplemental  payments  to 
physicians  and  other  allied  health 
professionals  who  provide  services 
through  Faculty  Group  Practices 
associated  with  the  University  of 
Arkansas  School  of  Medicine.  The 
supplemental  pajonent  would  be  equal 
to  the  difference  between  the  existing 
fee  schedule  rates  and  Faculty  Group 
Practices'  charges.  CMS  issued  its  initial 
determination  disapproving  Arkansas 
SPA  02-17  on  March  6,  2003, 

Arkansas  timely  requested 
reconsideration  by  letter  dated  April  14, 

2003.  At  issue  is  whether  the  State  has 
demonstrated  that  this  SPA  is  consistent 
with  the  requirements  of  section  1902 
(a){30)(A)  of  the  Social  Security  Act  (the 
Act).  The  CMS  concluded  that  the 
information  provided  with  this  SPA  was 


insufficient  to  document  consistency 
with  economy,  efficiency,  and  quality  of 
care.  Arkansas  indicated  that  no  other 
major  payers  in  the  State  pay  these 
Facidty  Group  Practices  at  these  levels; 
indeed,  Arkansas  indicated  that  the  five 
largest  private  third-party  payers  pay 
less  than  half  of  these  levels.  Arkansas 
provided  no  documentation  to  show 
that  the  Faculty  Group  Practices  have 
higher  costs  than  other  providers  of  the 
same  type  in  the  State.  In  the  light  of 
evidence,  CMS  found  that  the  State  had 
not  established  that  it  was  consistent 
with  economy  or  efficiency  for 
Medicaid  to  pay  twice  the  rate  paid  by 
other  third-party  insurers  for  the  same 
services.  Moreover,  the  annualized 
payment  methodology  proposed  by  the 
State  is  not  a  customary  method  for 
paying  physicians  and  other  allied 
health  professionals.  The  methodology 
would  make  it  difficult  to  track 
payments  for  specific  services  and 
would  complicate  auditing  processes.  In 
the  initial  decision,  CMS  also  cited  the 
complicated  nature  of  this  payment 
scheme  and  difficulty  in  tracking  and 
auditing  payments  for  services  as  a 
reason  why  the  proposed  payment 
methodology  was  not  consistent  with 
section  1902(a)(30)(A)  of  the  Act. 

Section  1116  of  the  Act  and  42  CFR 
part  430  establish  Department 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  cunendment.  The 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  required  to  publish  a 
copy  of  the  notice  to  a  state  Medicaid 
agency  that  informs  the  agency  of  the 
time  and  place  of  the  hearing  and  the 
issues  to  be  considered.  If  we 
subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice.  Any  individual  or  group  that 
wants  to  participate  in  the  hearing  as  a 
party  must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Arkansas  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  the  SPA  reads  as  follows: 

Mr.  Kurt  Knickrehm,  Director 
Arkansas  Department  of  Human  Services 
Donaghey  Plaza  South 
PO  Box  1437,  Slot  S401 


Little  Rock.  Arkansas  72203-1437 
Dear  Mr.  Knickrehm: 

I  am  responding  to  your  request  for 
reconsideration  of  the  decision  to  disapprove 
Arkansas  State  Plan  Amendment  (SPA  )  02- 
17,  which  was  submitted  to  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS)  on  July 
29,  2002.  This  amendment  proposes  to 
provide  supplemental  payments  to 
physicians  and  other  allied  health 
professionals  who  provide  services  through 
Faculty  Group  Practices  associated  with  the 
University  of  Arkansas  School  of  Medicine. 
The  supplemental  payment  would  be  equal 
to  the  difference  between  the  existing  fee 
schedule  rates  and  Faculty  Group  Practices' 
charges.  The  CMS  issued  its  initial 
determination  disapproving  Arkansas  SPA 
02-17  on  March  6,  2003.  Arkansas  timely 
requested  reconsideration  by  letter  dated 
April  14,  2003. 

At  issue  is  whether  the  State  has 
demonstrated  that  this  SPA  is  consistent  with 
the  requirements  of  section  1902(a)(30)(A)  of 
the  Social  Security  Act.  The  CMS  concluded 
that  the  information  provided  with  this  SPA 
was  insufficient  to  document  consistency 
with  economy,  efficiency  and  quality  of  care. 
Arkansas  indicated  that  no  other  major 
payers  in  the  State  pay  these  Faculty  Group 
Practices  at  these  levels;  indeed,  Arkansas 
indicated  that  the  five  largest  private  third- 
party  payers  pay  less  than  half  of  these 
levels.  Arkansas  provided  no  documentation 
to  show  that  the  Faculty  Group  Practices 
have  higher  costs  than  other  providers  of  the 
same  type  in  the  State.  In  the  light  of 
evidence,CMS  found  that  the  State  had  not 
established  that  it  was  consistent  with 
economy  or  efficiency  for  Medicaid  to  pay 
twice  the  rate  paid  by  other  third-party 
insurers  for  the  same  services.  Moreover,  the 
annualized  payment  methodology  proposed 
by  the  State  is  not  a  customary  method  for 
paying  physicians  and  other  allied  health 
professionals.  The  methodology  would  make 
it  difficult  to  track  payments  for  specific 
services  and  would  complicate  auditing 
processes.  In  the  initial  decision,  CMS  also 
cited  the  complicated  nature  of  this  payment 
scheme  and  difficulty  in  tracking  and 
auditing  payments  for  services  as  a  reason 
why  the  proposed  payment  methodology  was 
not  consistent  with  section  1902(a)(30)(A). 

This  notice  announces  an  administrative 
hearing  on  June  25,  2003,  at  10  a.m..  Centers 
for  Medicare  &  Medicaid  Services  (CMS), 
Dallas  Regional  Office,  1301  Young  Street, 
Room  1119;  Dallas,  Texas  75202. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42    ■ 
CFR,  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 
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Sincerely, 

Thomas  A.  Scully. 
(Sect.  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  (42  CFR  430.18)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  May  12.  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  S- 

Medicaid  Services. 

(FR  Doc.  03-12698  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

State  Grants  for  Election  Assistance 
for  Individuals  With  Disabiimes  (EAID) 

AGENCY:  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  the  Availability 
of  Fiscal  Year  2003  Funds  under  the 
Help  America  Vote  Act,  Public  Law 
(Pub.  L.)  107-252,  tide  11  subtiUe  D,  part 
2,  section  261,  Payments  to  States  and 
Units  of  Local  Governments  to  Assure 
Access  for  Individuals  with  Disabilities 
(42  U.S.C.  15421). 

SUMMARY:  The  purposes  of  this  notice 
are:  (1)  To  set  forth  the  requirements 
that  must  be  met  by  a  State  seeking  a 
payment  under  42  U.S.C.  15421  of  the 
Help  America  Vote  Act  of  2002  (HAVA); 
and  (2)  to  secure  assurances  from  such 
a  State  related  to  conditions  prior  to 
receiving  a  payment. 
EFFECTIVE  DATE:  May  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Diann  Winford  at  (202)  690- 
5963,  dwinford@acf.hhs.gov  or  Caria 
Brown  at  (202)  690-8332, 
crbrown@acf.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 
Part  I:  Introduction 

The  Help  America  Vote  Act  (HAVA), 
signed  into  law  by  President  George  W. 
Bush  on  October  29,  2002,  contains 
several  provisions  that  will  enable  an 
applicant  to  establish,  expand,  and 
improve  access  to  and  participation  by 
individuals  with  the  full  range  of 
disabilities  [e.g.,  bUndness  or  visual 
impairment,  deafness  or  hearing 
impairment,  mobility-related,  dexterity- 
related,  emotional  or  intellectual)  in  the 
election  process.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
annoimcement  is:  93.617. 


Background 

On  February  20.  2003,  in  Division 
(N) — "Emergency  Relief  and  Offsets," 
Title  I  Election  Reform,  Disabled  Voters 
Services,  the  Miscellaneous 
Appropriations  Act,  2003,  Pub.  L.  108- 
7,  Congress  appropriated  $13  million  for 
States  to  operate  the  Election  Assistance 
for  Individuals  with  Disabilities  (EAID) 
grant  program.  HAVA  assigned 
responsibility  for  the  EAID  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  who  has  assigned 
responsibility  for  carrying  out  this 
program  to  the  Administration  for 
Children  and  Families  (ACF).  Within 
ACF,  the  Administration  on 
Developmental  Disabilities  (ADD)  is 
responsible  for  the  administration  of  the 
EAID  grant  program. 

Eligible  Applicants 

As  defined  by  section  901  of  HAVA, 
States  (including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  and  the 
Virgin  Islands)  are  eligible  to  apply  for 
grants  imder  the  EAID  program.  Grants 
are  not  available  to  local  units  of 
government  direcUy  from  the  Federal 
Government  in  FY  2003  because 
Division  (N) — "Emergency  Relief  and 
Offsets,"  Title  I  Election  Reform, 
Disabled  Voters  Services,  the 
Miscellaneous  Appropriations  Act, 
2003,  Pub.  L.  108-7,  only  appropriated 
funds  for  grants  to  States  for  FY  2003. 
Thus,  while  units  of  local  government 
as  well  as  States  are  eligible  for  funding 
under  Section  261  of  the  Help  America 
Vote  Act,  the  annual  appropriations 
statute  did  not  make  funds  available  for 
grants  to  local  governments. 

Availability  and  Distribution  of  Funds 

Congress  appropriated  $13,000,000 
for  payments  to  States  for  Federal  fiscal 
year  2003.  Payment  amoimts  to  States 
and  Territories  will  be  based  on  the 
relative  size  of  the  voting  age  population 
(i.e.,  nimiber  of  individuals  18  years  of 
age  or  older  as  reported  in  the  2000  U.S. 
Census)  of  those  States  and  Territories 
requesting  payment,  with  the  exception 
that  no  State  or  Territory  applying  for 
funds  shall  receive  a  payment  of  less 
than  $100,000.  See  Table  I  for  the 
amount  reserved  for  each  State  and 
Territory,  assuming  all  55  States  and 
Territories  submit  applications.  If  fewer 
than  55  States  and  Territories  submit 
applications,  those  States  and 
Territories  applying  for  payment  will 
receive  a  proportionately  higher  amount 
than  that  listed  on  Table  I. 

Any  payment  distributed  shall  remain 
available  until  expended. 

In  order  to  receive  a  payment  a  State 
must  meet  all  of  the  requirements  in 


Part  n  of  this  Notice.  State  governments 
receiving  funds  under  this 
announcement  will  need  to  collaborate 
with  local  chief  election  officials  and 
local  units  of  government  to  determine 
where  and  how  to  expend  funds. 

The  Federal  Government  reserves  the 
right  to  audit  expenditure  of  funds 
received  under  this  announcement 
pursuant  to  section  902  of  the  Help 
American  Vote  Act,  42  U.S.C.  15542  and 
45  CFR  92.26,  where  applicable. 

Use  of  Allotments 

Section  261  of  HAVA  provides  that 
funds  be  made  available  to: 

a.  Make  polling  places,  including  the 
path  of  travel,  entrances,  exits,  and 
voting  areas  of  each  polling  facility, 
accessible  to  individuals  with  the  full 
range  of  disabilities  {e.g.,  blindness  or 
visual  impairment,  deafness  or  hearing 
impairment,  mobility-related,  dexterity- 
related,  emotional,  or  intellectual). 

b.  Provide  the  same  opportunity  for 
access  and  participation  (including 
privacy  and  independence)  to 
individuals  with  the  full  range  of 
disabilities. 

c.  Train  election  officials,  poll 
workers,  and  election  volunteers  on 
how  best  to  promote  the  access  and 
participation  of  individuals  with  the  full 
range  of  disabilities  in  elections  for 
Federal  office. 

d.  Provide  individuals  with  the  full 
range  of  disabilities  with  information 
about  the  accessibility  of  polling  places. 

Part  11:  Application  Requirements 

All  of  the  following  conditions  must 
be  met  by  an  applicant  seeking  a 
payment  imder  42  U.S.C.  15421  of  the 
Help  America  Vote  Act  of  2002.  An 
applicant  must  agree  to  these  conditions 
in  writing  prior  to  receiving  a  payment 
by  submitting  an  application.  The 
conditions  are  to  ensure  that  a  payment 
will  be  used  in  compliance  with  HAVA. 
Payments  must  be  used  to  pay  for  the 
activities  described  under  Part  I.  Use  of 
Allotments. 

Conditions 

1 .  Some  portion  of  the  grant  must  be 
used  for  each  of  the  following  activities. 

a.  Make  polling  places,  including  the 
path  of  travel,  entrances,  exits,  and 
voting  areas  of  each  polling  facility, 
accessible  to  individuals  with  the  full 
range  of  disabilities. 

b.  Provide  the  same  opportunity  for 
access  and  participation  (including 
privacy  and  independence)  to 
individuals  with  the  full  range  of 
disabilities  as  for  other  voters. 

c.  Train  election  officials,  poll 
workers,  and  election  volunteers  on 
how  best  to  promote  the  access  and 


participation  of  individuals  with  the  full 
range  of  disabilities  in  elections  for 
Federal  office. 

d.  Provide  individuals  with  the  full 
range  of  disabilities  vkrith  information 
about  the  accessibility  of  polling  places. 

2.  In  an  application  an  applicant  must 
provide: 

a.  The  name  of  the  State  submitting 
the  application. 

b.  The  name  of  the  Chief  Election 
Official  of  the  State  submitting  the 
application. 

c  Contact  person:  name,  tide, 
address,  phone,  fax,  and  e-mail  address. 

d.  A  description  of  what  the  applicant 
intends  to  do  in  each  of  the  four 
categories  of  activities  outlined  imder 
#1  above. 

e.  How  much  of  the  pajmient  that  the 
applicant  intends  to  spend  on  each  of 
the  four  categories  of  activities  outlined 
in  #1  above. 

f.  An  assurance  that  six  months  after 
the  ending  of  the  fiscal  year  in  which  a 
payment  is  received,  the  Chief  Election 
Official  or  his/her  designee  wdll  submit 
a  report  'o  the  Administration  on 
Developmental  Disabilities  for  the 
Secretary  of  Health  and  Hmnan  Services 
describing  how  the  payment  received 
was  used  with  regard  to  the  foiu" 
categories  of  activities. 

3.  The  application  must  include  a 
completed  SF  424,  available  at  this  Web 
address:  http://www.acf.hhs.gov/ 
programs/add /announce. h  tm 

4.  The  application  must  include  the 
following  certifications: 

a.  Anti-Lobbying  Certification  and 
Disclosure  Form  (45  CFR  part  93). 

b.  Other  Certifications:  The  signature 
on  the  application  by  the  authorized 
official  attests  to  the  intent  to  comply 
with  the  following  other  certifications: 

A.  Certification  Regarding  Drug-Free 
Work  Place  (45  CFR  part  76) 

B.  Debarment  Certification  (45  CFR 
76);  and 

C.  Certification  Regarding 
Environmental  Tobacco  Smoke. 

5.  The  application  must  be  signed  by 
the  Chief  Election  Official. 

6.  An  application  must  be  received  45 
days  from  date  of  this  notice,  and  no 
later  than  4:30  p.m.  EDT,  at  die  U.S. 
Department  of  Health  and  Human 
Services.  ACF/Office  of  Grants 
Management,  370  L'Enfant  Promenade 
SW,  Mail  Stop  326F,  Washington.  DC 
20447-0002,  Attention:  Joseph 
Lonergan.  Hand-delivered  applications 
should  be  delivered  to  Joseph  Lonergan. 
Director,  Division  of  Mandatory  Grants, 
Office  of  Grants  Management.  901  D 
Street.  SW.,  4th  Floor  East.  Washington. 
DC  (Telephone  number:  (202)  401- 
6603)).  Any  applications  received  after 
4:30  p.m.  on  the  deadline  date  will  not 
be  considered  for  payment. 


Part  ni:  Additional  Information 

Closing  Date  for  Receipt  of  Assurances 

The  closing  date  for  receipt  of  all 
applications  is  45  days  from  the  date  of 
this  notice. 

Grant  Administration  Regulations 

The  regidations  that  govern  the 
administration  of  these  grants  are:  45 
CFR  part  16 — Procedures  of  the 
Departmental  Grant  Appeals  Board;  45 
CFR  part  30— Claims  Collection;  45  CFR 
part  76 — Govemmentwide  Debarment 
and  Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants);  45  CFR 
part  80 — Nondiscrimination  Under 
Programs  Receiving  Federal  Assistance 
Through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Tide  VI 
of  the  Civil  Rights  Act  of  1964;  45  CFR 
part  81^Practice  and  Procedure  for 
Hearings  Under  Part  80  of  This  Tide;  45 
CFR  part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  Federal  Financial 
Assistance;  45  CFR  part  91 — 
Nondiscrimination  on  the  Basis  of  Age 
in  HHS  Programs  or  Activities  Receiving 
Federal  Financial  Assistance;  45  CFR 
part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments;  and  45  CFR  peirt 
93 — New  Restrictions  on  Lobbying. 

Reporting  Requirements 

Each  grantee  is  required  to  submit 
annually  a  narrative  report  that 
describes  how  the  funds  are  used  in 
regard  to  the  foxit  categories  of  activities 
authorized  under  42  U.S.C.  15461  of  the 
Help  America  Vote  Act  of  2002.  These 
reports  are  due  no  later  than  March  31 
of  each  year.  Reports  must  be  meided  to: 
Administration  on  Developmental 
Disabilities,  200  Independence 
Avenue,  Southwest.  Room  300-F, 
Washington,  DC  20201.  Attention: 
Debbie  Powell. 

Expenditures  imder  the  EAID  program 
are  to  be  reported  using  a  Financial 
Status  Report  (SF-269A).  Grantees  are 
required  to  submit  annual  financial 
reports  (SF-269A)  at  the  end  of  each  12 
month  grant  period  (September  1- 
August  31)  until  all  funds  have  been 
expended.  Funds  under  EAID  are 
available  until  expended.  Reports  are 
due  90  days  after  the  end  of  die  grant 
period  (November  30). 

Submit  the  original  SF-269A  to  ACF 
at  the  address  below: 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Division  of  Mandatory  Grants.  Attn: 
Joseph  Lonergan,  370  L'Enfant 


Promenade,  SW.  Washington,  DC 
20447. 

Notification  Under  Executive  Order 
12372 

This  program  is  covered  under  E.O. 
12372.  "Intergovernmental  Review  of 
Federal  Programs"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
However,  since  units  of  local 
governments  are  not  funded  in  Fiscal 
Year  2003,  the  review  and  comment 
provisions  of  the  Executive  Order  and 
Part  100  do  not  apply  for  fiscal  year 
2003. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  application  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0348-0043. 

FY  2003  TENTATIVE  Allocations  for 
Election  Assistance  for  Individ- 
uals With  Disabilities.— Table  I 


state 


Alabama 

Alaska  

American  Samoa  ... 

Arizona  

Aritansas 

Caiifomia 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Guam 

Hawaii  ...^ 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Oregon 

Pennsylvania  


FY  2003 

tentative 
allotments 


185,341 
100.000 
100,000 
209,686 
109.029 
1,371,756 
178.308 
142.841 
100,000 
100,000 
687.278 
335,237 
100,000 
100,000 
100,000 
511,102 
251,048 
122,161 
110,057 
169,755 
181,021 
100,000 
219,527 
270,154 
409,083 
202,382 
115,296 
232,185 
100,000 
100,000 
100,000 
100,000 
352,485 
100,000 
795,936 
339,029 
100,000 
143,454 
521,409 
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FY  2003  Tentative  Allocations  for 
Election  Assistance  for  Individ- 
uals With  Disabilities.— Table  I— 
Continued 


state 


Puerto  Rico  .... 
Rhode  Island  . 
South  Carolina 
South  Dakota  . 

Tennessee  

Texas  

Utah  

Vermont  

Virgin  Islands  . 

Virginia 

Washington 

West  Virginia  ., 

Wisconsin  

Wyoming 

Total 


FY  2003 

tentative 

allotments 


151,345 
100,000 
167,271 
100,000 
240,958 
833,749 
100,000 
100,000 
100,000 
297,522 
244,039 
100,000 
185,426 
100,000 
13,000,000 


Dated:  May  14,  2003. 
Patricia  A.  Morrissey, 

Commissioner,  Administration  on 

Developmental  Disabilities. 

(FR  Doc.  03-12699  Filed  5-20-03;  8:45  am] 

BtLUNG  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 
[Docket  No.  03H-0038] 

Agency  information  Collection 
Activities;  SulMnission  for  0MB 
Review;  Comment  Request;  Medical 
Device  User  Fee  Cover  Sheet;  Form 
FDA  3601 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  June  20,  2003. 
ADDRESSES:  The  Office  of  Management 
and  Budget  (OMB)  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Device  User  Fee  Cover  Sheet; 
Form  FDA  3601 

The  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA)  (Public  Uw  107-250), 
authorizes  FDA  to  collect  user  fees  for 
certain  medical  device  applications. 
Under  this  authority,  companies  pay  a 
fee  for  certain  new  medical  device 
applications  or  supplements  submitted 
to  the  agency  for  review.  Because  the 
submission  of  user  fees  concurrently 
with  applications  and  supplements  is 
required,  the  review  of  an  application 
caimot  begin  until  the  fee  is  submitted. 
Form  FDA  3601,  the  "Medical  Device 
User  Fee  Cover  Sheet,"  is  designed  to 
provide  the  minimum  necessary 
information  to:  (1)  Determine  whether  a 
fee  is  required  for  review  of  an 


application,  (2)  determine  the  amount  of 
the  fee  required,  and  (3)  account  for  and 
track  user  fees.  The  form  provides  a 
cross-reference  of  the  fees  submitted  for 
an  application  with  the  actual 
application  by  using  a  unique  niunber 
tracking  system.  The  information 
collected  is  used  by  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
and  Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  medical 
device  applications  and  supplemental 
applications. 

Respondents  to  this  collection  of 
information  are  device  manufacturers. 
Based  on  FDA's  database  system,  there 
are  an  estimated  5,000  manufactiners  of 
products  subject  to  MDUFMA. 
However,  not  all  manufacturers  will 
have  any  submissions  in  a  given  year 
and  some  may  have  multiple 
submissions.  The  total  number  of 
annual  responses  is  based  on  the 
number  of  submissions  received  by  FDA 
in  fiscal  year  2002.  CDRH  estimates 
5,000  annual  responses  that  include  the 
following:  50  premarket  approval 
applications,  4,400  premarket 
notifications,  30  modidar  premarket 
applications,  1  product  development 
protocol,  1  premarket  report,  20  panel 
track  supplements,  150  real-time 
supplements,  and  348  180-day 
supplements.  CBER  estimates  50  annual 
responses  that  include  the  following:  2 
premarket  approval  applications,  3 
biologies  license  applications,  30 
premarket  notifications,  10  modular 
premarket  applications,  and  5  180-day 
supplements.  The  estimated  hours  per 
response  are  based  on  past  FDA 
experience  with  the  various 
submissions,  and  range  from  5  to  30 
minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates. 

In  the  Federal  Register  of  February 
26,  2003  (68  FR  8907)  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


Form 


FDA  3601 


No.  of  Respondents 


5,000 


Annual  Frequency 
per  Response 


1 


Total  Annual 
Responses 


5.000 


Hours  per  Response 


.30 


Total  Hours 


1.500 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


Dated:  May  15.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12717  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0194] 

Agency  Infonnation  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Agreement  for 
Shipment  of  Devices  for  Sterilization 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements 
relating  to  shipment  of  nonsterile 
devices  that  are  to  be  sterilized 
elsewhere  or  are  shipped  to  other 
establishments  for  further  process 
labeling  or  repacking. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  21.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/ edockethome.cfm.  Submit 
written  comments  on  the  collection  of 


information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  the  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 
With  respect  to  the  following  < 

collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Agreement  for  Shipment  of  Devices  for 
Sterilization— 21  CFR  801.150(e)  (OMB 
Control  Niunber  0910-0131) — Extension 

Under  sections  501(c)  and  502(a)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  351(c)  and 
352(a)),  nonsterile  devices  that  are 
labeled  as  sterile  but  are  in  interstate 
transit  to  a  facility  to  be  sterilized  are 
adulterated  and  misbranded.  FDA 
regulations  in  §  801.150(e)  (21  CFR 
801.150(e))  establish  a  control 
mechanism  by  which  firms  may 
manufactvire  and  label  medical  devices 
as  sterile  at  one  establishment  and  ship 
the  devices  in  interstate  commerce  for 
sterilization  at  another  establishment;  a 
practice  that  facilitates  the  processing  of 
devices  and  is  economically  necessary 
for  some  firms.  Under  §  801.150(e), 
manufacturers  and  sterilizers  may  sign 
cUi  agreement  containing  the  following: 
(1)  Instructions  for  maintaining 
accountability  of  the  niunber  of  units  in 
each  shipment;  (2)  acknowledgment  that 
the  devices  that  are  nonsterile  are  being 
shipped  for  further  processing;  and  (3) 
specifications  for  sterilization 
processing. 

This  agreement  allows  the 
manufactiirer  to  ship  misbranded 
products  to  be  sterilized  without 
initiating  regulatory  action  and  provides 
FDA  with  a  means  to  protect  consumers 
from  use  of  nonsterile  products.  During 
routine  plant  inspections,  FDA  normally 
reviews  agreements  that  must  be  kept 
for  2  years  after  final  shipment  or 
delivery  of  devices.  • 

The  respondents  to  this  collection  of 
information  are  device  manufacturers 
and  contact  steriliz^^. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Hours  per  Response 

Total  Hours 

Total  Hours 

801.150(e) 

90 

20 

1,800 

4 

7,200 

Total 

7.200 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Ida's  estimate  of  the  burden  is  based         No  burden  has  been  estimated  for  the 


on  actual  data  obtained  from  industry 
over  the  past  6  years  where  there  are 
approximately  90  firms  subject  to  this 
requirement. 


recordkeeping  requirement  in  2rCFR 
801.150(a)(2)  because  these  records  are 
maintained  as  a  usual  and  customary 
part  of  normal  business  activities.  Under 
5  CFR  1320.3(b)(2),  the  time,  effort,  and 


financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  biu-den  estimate  if 
the  reporting,  recordkeeping,  or 
disclosing  activities  needed  to  comply 
are  usual  and  customary  because  they 
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would  occur  in  the  normal  course  of 
activities. 

Dated:  May  15.  2003. 
fefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-12718  Filed  5-20-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  02hM)452] 

Agency  information  Coiiection 
Activities;  Announcement  of  0MB 
Approval;  New  Drugs  and  Biological 
Drug  Products;  Evidence  Needed  to 
Demonstrate  Effectiveness  of  New 
Drugs  When  Human  Efficacy  Studies 
Are  Not  Ethical  or  Feasible 

AGEflCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"New  Drugs  and  Biological  Drug 
Products;  Evidence  Needed  to 
Demonstrate  Effectiveness  of  New  Drugs 
When  Human  Efficacy  Studies  Are  Not 
Ethical  or  Feasible"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  March  7,  2003  (68 
FR  11119),  the  agency  aimounced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0423.  The 
approval  expires  on  May  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  May  15,  2003. 
JeC&ey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-12723  Filed  5-20-03;  8:45  am] 

BILLMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0516] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Request 
for  Samples  and  Protocols 

AGENCY:  Food  and  Dmg  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Fax  or  electronically  mail 
written  comments  on  the  collection  of 
information  by  Jime  20,  2003. 
ADDRESSES:  OMB  is  Still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensiu'e  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA  250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Request  for  Samples  and  Protocols — 
(OMB  Control  Number  0910-0206)— 
Extension 

Under  section  351  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262),  FDA  has  the  responsibility 
to  issue  regulations  that  prescribe 
standards  designed  to  ensure  the  safety, 
purity,  and  potency  of  biological 
products  and  to  ensiue  that  licenses  for 
such  products  are  only  issued  when  a 
product  meets  the  prescribed  standards. 
Under  §610.2  (21  CFR  610.2),  FDA  may 
at  any  time  require  manufacturers  of 
licensed  biological  products  to  submit 
to  FDA  samples  of  any  lot  along  with 
the  protocols  showing  the  results  of 
applicable  tests  before  marketing  the  lot 


of  the  product.  In  addition  to  §610.2, 
there  are  other  regulations  in  part  660 
(21  CFR  part  660)  that  require  the 
submission  of  samples  and  protocols  for 
specific  licensed  biological  products: 
§§  660.6  (Antibody  to  Hepatitis  B 
Siu-face  Antigen),  660.36  (Reagent  Red 
Blood  Cells),  and  660.46  (Hepatitis  B 
Surface  Antigen).  Section  660.6(a) 
provides  requirements  for  the  fi'equency 
of  submission  of  samples  ft'om  each  lot 
of  Antibody  to  Hepatitis  B  Surface 
Antigen  product,  and  §  660.6(b) 
provides  the  requirements  for  the 
submission  of  a  protocol  containing 
specific  information  along  with  each 
required  sample.  For  §  660.6  products 
subject  to  official  release  by  FDA,  one 
sample  ft'om  each  filling  of  each  lot  is 
required  to  be  submitted  along  with  a 
protocol  consisting  of  a  summary  of  the 
history  or  manufacture  of  the  product, 
including  all  results  of  each  test  for 
which  test  results  are  requested  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  After  official  release  is 
no  longer  required,  one  sample  along 
with  a  protocol  is  required  to  be 
submitted  at  an  interval  of  90  days.  In 
addition,  samples,  which  must  be 
accompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 
if  continued  evaluation  is  deemed 
necessary.  Section  660.36(a)  requires, 
after  each  routine  establishment 
inspection  by  FDA,  the  submission  of 
samples  from  a  lot  of  final  Reagent  Red 
Blood  Cell  product  along  with  a 
protocol  containing  specific 
information.  Section  660.36(a)(2) 
requires  a  protocol  contain  information 
including,  but  not  limited  to, 
manufactiu-ing  records,  test  records,  and 
test  results.  Section  660.36(b)  requires  a 
copy  of  the  antigenic  constitution 
matrix  specifying  the  antigens  present 
or  absent  to  be  submitted  to  FDA  at  the 
time  of  initial  distribution  of  each  lot. 
Section  660.46(a)  provides  requirements 
for  the  frequency  of  submission  of 
samples  fi-om  each  lot  of  Hepatitis  B 
Surface  Antigen  product,  and 
§  660.46(b)  provides  the  requirements 
for  the  submission  of  a  protocol 
containing  specific  information  along 
with  each  required  sample.  For  §  660.46 
products  subject  to  official  release  by 
FDA,  one  sample  from  each  filling  of 
each  lot  is  required  to  be  submitted 
along  with  a  protocol  consisting  of  a 
summary  of  the  history  or  manufacture 
of  the  product,  including  all  results  of 
each  test  for  which  test  results  are 
requested  by  CBER.  After  notification  of 
official  release  is  received,  one  sample 
along  with  a  protocol  is  required  to  be 
submitted  at  an  interval  of  90  days.  In 
addition,  samples,  which  must  be 


accompanied  by  a  protocol,  may  at  any 
time  be  required  to  be  submitted  to  FDA 
if  continued  evaluation  is  deemed 
necessary.  Samples  and  protocols  are 
required  by  FDA  to  help  ensure  the 
safety,  purity,  or  potency  of  the  product 
because  of  the  potential  lot-to-lot 
variability  of  a  product  produced  from 
living  organisms.  In  cases  of  certain 
biological  products  (e.g..  Albumin, 
Plasma  Protein  Fraction,  and  specified 
biotechnology  and  specified  synthetic 
biological  products)  that  are  known  to 
have  lot-to-lot  consistency,  official  lot 
release  is  not  normally  required. 
However,  submissions  of  samples  and 
protocols  of  these  products  may  still  be 
required  for  surveillance,  licensing,  and 
export  purposes,  or  in  the  event  that 
FDA  obtains  information  that  the 
manufacturing  process  may  not  result  in 
consistent  quality  of  the  product.  The 
following  burden  estimate  is  for 
protocols  required  to  be  submitted  with 
each  sample.  The  collection  of  samples 
is  not  a  collection  of  information  under 
5  CFR  1320.3(h)(2).  Respondents  to  the 
collection  of  information  under  §  610.2 
are  manufacturers  of  any  licensed 
biological  product.  Respondents  to  the 
collection  of  information  under 
§§  660.6(b),  660.36(a)(2)  and  (b),  and 
660.46(b)  are  manufacturers  of  the 


specific  products  referenced  previously. 
The  estimated  number  of  respondents 
for  each  regulation  is  based  on  the 
annual  number  of  manufacturers  that 
submitted  samples  and  protocols  for 
biological  products  including 
submissions  for  lot  release,  surveillance, 
licensing,  or  export.  There  are  an 
estimated  329  manufacturers  of  licensed 
biological  products,  however,  based  on 
information  obtained  from  FDA's 
database  system,  approximately  83 
manufactiu^rs  submitted  samples  and 
protocols  in  fiscal  years  1999  and  2000, 
under  the  regulations  cited  previously. 
FDA  estimates  that  approximately  76 
manufacturers  submitted  protocols 
under  §  610.2  and  7  manufacturers 
submitted  protocols  under  the 
regulations  for  the  specific  products. 
The  total  annual  responses  are  based  on 
the  annual  average  of  FDA's  final 
actions  completed  in  fiscal  years  1999 
and  2000,  which  totaled  6,747,  for  the 
various  submission  requirements  of 
samples  and  protocols  for  biological 
products.  The  rate  of  final  actions  is  not 
expected  to  change  significantly  in  the 
next  few  years.  The  hours  per  response 
are  based  on  information  provided  by 
industry.  The  burden  estimates 
provided  by  industry  ranged  from  1  to 
5.5  hours.  Under  §  610.2,  the  hours  per 


response  are  based  on  the  average  of 
these  estimates  and  roimded  to  3  hours. 
Under  the  remaining  regulations,  the 
hours  per  response  are  based  on  the 
higher  end  of  the  estimate  (rounded  to 
5  or  6  hours)  because  more  information 
is  generally  required  to  be  submitted  in 
the  protocol  than  under  §  610.2. 

In  the  Federal  Register  of  December 
27,  2002  (67  FR  79127),  FDA  published 
a  60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  FDA  received  one  comment 
on  the  information  collection  in 
response  to  the  60-day  notice. 

The  comment  recommended  that  we 
should  review  the  regulations  under 
§  610.2(a)  concerning  lot  release  and 
consider  modifications  to  reflect  current 
manufacturing  technology  standards  in 
light  of  industry's  ability  to  control  and 
test  products  to  ensure  identity,  purity, 
and  potency.  The  comment  provided 
some  suggestions  to  consider  regarding 
the  lot  release  requirements. 

The  comment's  suggested  regulatory 
revisions  that  pertain  to  provisions  or 
matters  that  are  outside  the  scope  of  the 
proposed  information  collection. 
ConsequenUy,  we  decline  to  adopt  the 
comment's  recommendations. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of 
respondents 

Annual  frequency 
per  response  • 

Total  annual 
responses 

Hours  per 
response 

Total  fKKjrs 

610.2 

76 

86.5 

6,574 

3 

19,722 

660.6(b) 

4 

28.5 

114 

5 

570 

660.36(a)(2)  and(b) 

1 

1 

1 

6 

6 

660.46(b) 

2 

29 

58 

5 

290 

Total 

83 

6.747 

20,588 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


Dated:  May  15,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12724  Filed  5-20-^3;  8:4^  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0135] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Guidance:  Establishing  and 
Maintaining  a  List  of  U.S.  Dairy 
Product  Manufacturers  With  Interest  in 
Exporting  to  Chile 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  a  collection  of  information  entitled 
"Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers  With 
Interest  in  Exporting  to  Chile"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  10,  2003  (68 
FR  17655),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
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clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
&MB  control  number  0910-0509.  The 
approval  expires  on  October  31,  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  May  15,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-12725  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0170] 

Report  on  the  Performance  of  Drug 
and  Biologies  Firms  in  Conducting 
Postmarketing  Commitment  Studies; 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice'of  availability. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  required,  under 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997 
(Modernization  Act),  to  report  annually 
in  the  Federal  Register  on  the  status  of 
postmarketing  study  commitments 
made  by  sponsors  of  approved  drug  and 
biological  products.  This  is  the  agency's 
first  report  on  the  status  of  the  study 
commitments  that  sponsors  have  agreed 
to  conduct  and  for  which  an  aimual 
status  report  on  the  study  has  been 
received  by  FDA. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Colangelo,  Center  for  Drug  Evaluation 
and  Research  (HFD-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-3937;  or 
Robert  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-25), 
1400  Rockville  Pike,  Rockville.  MD 
20852,  301-827-0373. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  130(a)  of  the  Modernization 
Act  (Public  Law  105-115)  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  by  adding  a  new  provision 
(section  506B  of  the  act  (21  U.S.C. 
356b))  requiring  reports  of 
postmarketing  studies  for  hiunan  drugs 


and  biological  products.  Section  506B 
provides  FDA  with  additional  authority 
to  monitor  the  progress  of  a 
postmarketing  study  commitment  that 
an  applicant  has  been  required  or  has 
agreed  to  conduct  by  requiring  the 
applicant  to  submit  a  report  annually 
providing  information  on  the  status  of 
the  postmarketing  study  commitment. 
This  report  must  also  include  reasons,  if 
any,  for  failure  to  complete  the 
commitment. 

On  December  1,  1999  (64  FR  67207), 
FDA  published  a  proposed  rule 
providing  a  framework  for  the  content 
and  format  of  the  annual  progress 
report.  The  proposed  rule  also  clarified 
the  scope  of  the  reporting  requirement 
and  timing  for  submission  of  the  annual 
progress  reports.  The  final  rule, 
published  on  October  30,  2000  (65  FR 
64607),  modified  annual  report 
requirements  for  new  drug  applications 
(NDAs)  and  abbreviated  new  drug 
.applications  (ANDAs)  by  establishing 
.§314.81(b)(2)(vii)(2lCFR 
314.81  (b)(2)(vii)).  The  rule  also  created 
a  new  annual  reporting  requirement  for 
biologies  license  applications  (BLAs)  by 
establishing  §  601.70  (21  CFR  601.70). 
These  regulations  became  effective  on 
April  26,  2001.  The  regiUations  apply 
only  to  hiunan  drugs,  including 
biological  drugs.  They  do  not  apply  to 
animal  drugs  or  to  licensed  biological 
products  that  also  meet  the  definition  of 
a  medical  device. 

Sections  314.81  (b)(2)(vii)  and  601.70 
apply  to  postmarketing  commitments 
made  on  or  before  enactment  of  the 
Modernization  Act  (November  21,  1997) 
as  well  as  those  made  after  that  date. 
Sections  314.81(b3(2)(vii)  and  601.70 
require  applicants  of  approved  drugs 
and  biological  products  to  submit 
annually  a  report  on  the  status  of  each 
clinical  safety,  clinical  efficacy,  clinical 
pharmacology,  and  nonclinical 
toxicology  study  that  is  required  by  FDA 
(e.g.,  accelerated  approval  clinical 
benefit  studies)  or  that  they  have 
committed  to  conduct  either  at  the  time 
of  approval  or  after  approval  of  their 
NDA,  ANDA,  BLA,  or  supplement.  The 
status  of  other  types  of  postmarketing 
commitments  (e.g.,  those  concerning 
chemistry,  manufactming,  production 
controls,  and  studies  conducted  on  an 
applicant's  own  initiative)  are  not 
required  to  be  reported  under 
§§  314.81(b)(2)(vii)  and  601.70  and  are 
not  addressed  in  this  report.  It  should  be 
noted,  however,  that  applicants  are 
required  to  report  to  FDA  on  these 
commitments  made  for  NDAs  and 
ANDAs  under  §  314.81(b)(2)(viii). 

A/:cording  to  the  regulations,  once  a 
postmarketing  study  commitment  has 
been  made,  an  applicant  must  report  on 


the  progress  of  the  commitment  on  the 
anniversary  of  the  product's  approval 
until  the  postmarketing  study 
commitment  is  completed  or  terminated 
and  FDA  determines  that  the 
postmarketing  study  commitment  has 
been  fulfilled  or  that  the  postmarketing 
study  commitment  is  either  no  longer 
feasible  or  would  no  longer  provide 
useful  information.  The  annual  progress 
report  must  include  a  description  of  the 
postmarketing  study  commitment,  a 
schedule  for  completing  the  study 
commitment,  and  a  characterization  of 
the  current  status  of  the  study 
commitment.  The  report  must  also 
provide  an  explanation  of  the 
postmarketing  study  commitment's 
status  by  describing  briefly  the 
postmarketing  study  commitment's 
progress.  A  postmarketing  study 
commitment  schedule  is  expected  to 
include  the  actual  or  projected  dates  for: 
(1)  Submission  of  the  study  protocol  to 
FDA,  (2)  completion  of  patient  accrual 
or  initiation  of  an  animal  study,  (3) 
completion  of  the  study,  and  (4) 
submission  of  the  final  study  report  to 
FDA.  The  postmarketing  study 
commitment  status  must  be  described  in 
the  annual  report  according  to  the 
following  definitions: 

•  Pending:  The  study  has  not  been 
initiated,  but  does  not  meet  the  criterion 
for  delayed; 

•  Ongoing:  The  study  is  proceeding 
according  to  or  ahead  of  the  original 
schedule; 

•  Delayed:  The  study  is  behind  the 
original  schedule; 

•  Terminated:  The  study  was  ended 
before  completion,  but  a  final  study 
report  has  not  been  submitted  to  FDA; 
or 

•  Submitted:  The  study  has  been 
completed  or  terminated,  and  a  final 
study  report  has  been  submitted  to  FDA. 

Databases  containing  information  on 
postmarketing  study  commitments  are 
maintained  at  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Research  iCBER).  hiformation  in  this 
report  covers  any  postmarketing  study 
commitment  that  was  made,  in  writing, 
at  the  time  of  approval  or  after  approval 
of  an  application  or  a  supplement  to  an 
application,  including  those  required 
(e.g.,  to  demonstrate  clinical  benefit  of 
a  product  following  accelerated 
approval)  and  those  agreed  to  with  the 
applicant.  Information  summarized  in 
this  report  includes:  (1)  The  niunber  of 
applicants  with  open  (uncompleted) 
postmarketing  commitments,  (2)  the 
nxunber  of  open  postmarketing 
commitments,  (3)  the  status  of  open 
postmarketing  commitments  as  reported 
in  §  314.81(b)(2)(vii)  or  §  601.70  annual 


reports,  (4)  the  status  of  concluded 
postmarketing  studies  as  determined  by 
FDA,  and  (5)  the  number  of  open 
postmarketing  commitments  for  which 
FDA  did  not  receive  an  annual  report. 

Additional  information  about 
postmarketing  study  commitments 
made  by  sponsors  to  CDER  and  CBER 
are  provided  on  FDA's  Web  site  at 
http://www.fda.gov/cder.  Like  this 
notice,  the  site  does  not  list 
postmarketing  study  commitments 
containing  proprietary  information.  It  is 
FDA  policy  not  to  post  information  on 
the  Web  site  until  it  has  been  reviewed 
for  accinacy.  The  information  currently 


available  on  the  site  includes  only 
postmarketing  study  conmiitments 
made  since  January  1, 1991.  The 
niunbers  published  in  this  notice  cannot 
be  compared  with  the  numbers  resulting 
from  searches  of  the  Web  site.  This 
notice  incorporates  totals  for  all 
postmarketing  study  commitments  in 
FDA  databases,  including  those  made 
prior  to  1991  as  well  as  those 
undergoing  review  for  accinacy.  The 
report  in  this  notice  will  be  updated 
annually  while  the  Web  site  will  be 
updated  quarterly  (in  April,  July, 
October,  and  January). 


n.  Summary  of  Information  From 
Postmarketing  Study  Progress  Reports 

This  report  siunmarizes  the  status  of 
postmarketing  conmiitments  as  of 
September  30,  2002.  If  a  commitment 
did  not  have  a  schedule  and  a 
postmarketing  progress  report  was  not 
received,  the  commitment  is  categorized 
according  to  the  most  recent 
information  available  to  the  agency. 

Data  in  table  1  are  numerical 
summaries  generated  from  FDA 
databases.  The  data  are  broken  out 
according  to  application  type  (NDAs/ 
ANDAs  or  BLAs). 


Table  1  .—Summary  of  Postmarketing  Study  Commitments  To  CBER  and  CDER 

(Numbers  as  of  September  30,  2002) 


NDAs/ANDAs  (%  of  total) 

BLAs  (%  of  total) 

Applicants  with  open  postmarketing  commitments 

126 

44 

Number  of  open  postmarketing  commitments 

1,339 

223 

Status  of  open  postmarketing  commitments' 

•  Pending 

820  (61%) 

67  (30%) 

•  Ongoing 

285  (21%) 

102  (46%) 

•  Delayed 

25  (2%) 

17  (8%) 

•  Tenninated 

8  (1%) 

2  (1%) 

•  Submitted 

201  (15%) 

35(16%) 

Concluded  studies 

349 

52 

•  Commitment  met 

240  (69%) 

47  (90%) 

•  Commitment  not  met 

0(0%) 

1  (2%) 

•  Study  no  longer  needed  or  feasible 

109  (31%) 

4(8%) 

Open  postmarketing  commitments  with  annual  report  due  but  not  received 

289  (22%) 

77  (35%) 

Dated:  May  12,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-12720  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTIMErfr  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA-03-87  Notice  of  Cooperative 
Agreement  to  Plan,  'Develop, 
Implement,  and  Operate  a  Continuing 
Clinical  Education  Program  in  the 
Pacific  Basin  (CPAC)  CFDA  Number 
93.884 

The  Health  Resoiuces  and  Services 
Administration  (HRSA)  aimoimces  that 
applications  wUl  be  accepted  for  a 


Cooperative  Agreement  for  fiscal  year 
(FY)  2003  to  Plan,  Develop,  Implement, 
and  Operate  a  Continuing  Clinical 
Education  Program  in  the  Pacific  Basin. 

The  piupose  of  this  Cooperative 
Agreement  is  to  plan,  develop, 
implement  and  operate  a  continuing 
clinical  education  (CCE)  program  in  the 
U.S-Associated  Pacific  Islands.  Six 
island  jinisdictions  comprise  the  U.S.- 
Associated  Pacific  Basin:  American 
Samoa,  the  Commonwealth  of  the  North 
Mariana  Islands,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands  and  the  Republic  of 
Palau.  A  cooperative  agreement  will  be 
awarded  to  assist  the  eligible  entity  to 
develop,  implement  and  operate  a  CCE 
program  in  the  U.S. -Associated  Pacific 
Basin.  The  goal  is  to  meet  the  needs  of 
the  health  care  workforce  in  all  six 
island  jurisdictions  by  providing 


training  to  a  full  range  of  primary  care 
and  allied  health  providers  emphasizing 
cultural  competency  and  distance 
learning;  developing  a  needs  assessment 
to  identify  the  specific  educational 
needs  and  develop  curricula  and  recruit 
faculty;  demonstrate  linkages  and    ' 
relationships  within  all  six  island 
jurisdictions;  and  establish  an  advisory 
board  vdth  all  six  island  jurisdictions 
represented. 

The  Pacific  Basin  health  care 
workforce  is  comprised  of  Pacific  Basin 
Medical  Officers  and  other  primary  care 
providers  (family  physicians,  general 
internists,  general  pediatricians,  dental 
professionals,  physician  assistants, 
nurses,  health  assistants,  and  allied 
health  workers).  Allied  Health 
professionals  include  health 
professionals  who  have  received  a 
certificate,  "an  associate's  degree,  a 
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bachelor's  degree,  a  master's  degree,  a 
doctoral  degree,  or  post  baccalaureate 
training,  in  a  science  relating  to  health 
care.  Allied  health  professionals  may 
include,  but  are  not  limited  to,  speech 
pathologists,  physical  therapists, 
physical  therapy  assistants, 
nutritionists,  dental  hygienists,  dental 
assistants,  medical  technologists, 
cytotechnologists,  laboratory  assistants, 
medical  informaticians,  respiratory 
therapists,  occupational  therapists, 
ultrasound  technicians,  sonographists, 
nuclear  medicine  technicians, 
radiography  technicians,  clinical 
psychologists,  social  workers,  and 
counselors.  Although  these  primary  care 
and  allied  health  care  providers  may 
have  the  same  title  as  primary  care  and 
allied  health  care  providers  in  the 
United  States,  their  skill  levels  and  the 
roles  they  perform  can  be  quite  different 
from  their  U.S.  counterparts.  This 
Cooperative  Agreement  program  will 
support  a  wide  range  of  objectives  to 
meet  the  needs  of  the  primary  care  and 
allied  health  care  providers  in  the 
Pacific  Basin. 

Eligible  entities  are  required  to  use 
funds  in  collaboration  with  two  or  more 
disciplines  Activities  conducted  under 
this  cooperative  should  include:  (a)  The 
recruitment  of  representatives  from  all 
six  jurisdictions  that  will  comprise  an 
Advisory  Committee  responsible  for 
providing  appropriate  input  to  all  key 
aspects  of  the  project  and  to  facilitate 
conducting  the  clinical  education 
courses;  (b)  a  needs  assessment  for  all 
six  jurisdictions  in  the  Pacific  Basin  to 
identify  their  specific  educational 
needs;  (c)  the  recruitment  of  faculty  and 
the  development  of  curricula  that  will 
meet  the  needs  of  all  six  jurisdictions; 
(d)  the  development,  implementation 
and  operation  of  on-site  and  distance 
learning  continuing  clinical  education 
programs  for  the  primary  care  and  allied 
health  care  providers  in  all  six 
jurisdictions  of  the  Pacific  Basin;  and 
(d)  cultural  competency  training  that 
emphasizes  sensitivity  to  cultural 
differences,  socioeconomic  factors  and 
geographic  issues  that  impact  the 
population  in  the  Pacific  Basin. 

Authorizing  Legislation 

This  Cooperative  Agreement  is 
solicited  imder  the  following  authority 
of  Title  Vn  of  the  Public  Health  Service 
(PHS)  Act,  Sections  747  and  755. 
Section  747,  as  amended,  that 
authorizes  grants  to  plan,  develop  and 
operate,  or  participate  in  an  approved 
professional  training  program  (including 
an  approved  residency  or  internship 
program)  in  the  field  of  family 
medicine,  internal  medicine,  or 
pediatrics  for  medical  (M.D.  and  D.O.) 


students,  interns  (including  interns  in 
internships  in  osteopathic  medicine), 
residents,  or  practicing  physicians  that 
emphasizes  training  for  the  practice  of 
family  medicine,  general  internal 
medicine,  or  general  pediatrics.  Section 
755,  as  amended,  authorizes  grants  to 
assist  allied  health  programs  in  meeting 
the  costs  associated  with  expanding  or 
establishing  programs  that  will  increase 
the  number  of  individuals  trained  in 
allied  health  professions,  which  may 
include  those  that  provide  career 
advancement  training  for  practicing 
allied  health  professionals. 

Federal  Involvement 

The  Federal  role  in  the  conduct  of  this 
cooperative  agreement  is  substantial  and 
will  be  maintained  by  HRSA's  Bureau  of 
Health  Professions  (BHPr),  Division  of 
Medicine  and  Dentistry  (DMD)  staff 
through  technical  assistance  and 
guidance  to  the  grantee  beyond  the 
normal  stewardship  responsibilities  in 
the  administration  of  grant  awards.  The 
Federal  Government  will  provide 
technical  assistance  and  advice  with 
respect  to  the  following  activities: 

1.  Planning,  development, 
administration,  and  evaluation  of  all 
phases  of  the  program,  including  all 
curricula  developed  for  the  program,  the 
content  and  staffing  of  faculty  training, 
and  the  review  of  the  evaluation  plan 
for  the  project  initiated  at  its  inception; 

2.  Reviewing  and  approving  the  plans 
at  the  end  of  the  curriculum 
development  phase  of  the  project  to 
assure  appropriate  direction  and 
redirection  of  activities,  if  necessary; 

3.  Participation  in  all  appropriate 
meetings,  committees,  conference  calls, 
and  working  groups  related  to  the 
Cooperative  Agreement  and  its  projects; 

4.  Reviewing  and  approving  the 
curricula  vitae  docvunenting  the 
credentials  and  experience  for  selection 
to  the  Advisory  Committee  and 
proposed  members;  and 

5.  Reviewing  and  approving  the 
curriculiun  development  phase  to  the 
implementation  phase  of  this  work. 

Availability  of  Funds 

Up  to  $400,000  will  be  available  in  FY 
2003  to  fund  one  award  made  under  this 
Cooperative  Agreement.  It  is  expected 
that  funding  will  be  continued  to 
complete  a  4-year  total  project  period.  It 
is  expected  that  awards  will  be  made  on 
or  before  September  1,  2003. 
Continuation  awards  beyond  the  first 
year  of  the  project  period  will  be  based 
on  the  achievement  of  satisfactory 
progress  and  the  availability  of  funds. 


Background 

HRSA's  mission  is  to  improve  the 
Nation's  health  by  assuring  equitable 
access  to  comprehensive,  quality  health 
care  for  all.  In  addressing  this  goal, 
HRSA's  Bureau  of  Health  Professions 
has  responsibility  for  the  education  of 
health  professionals. 

The  Institute  of  Medicine  (lOM)  was 
commissioned  by  HRSA  in  the  late 
1990s  to  exanune  the  health  needs  of 
the  populations  in  the  U.S. -Associated 
Pacific  Islands.  The  lOM  made 
recommendations  for  improvement  of 
jurisdictional  health  needs  in  their 
report,  "Pacific  Partnerships  for  Health: 
Charting  a  Course  for  the  21st  Century," 
January  1998.  The  four  key 
recommendations  were  (1)  adopt  and 
support  a  viable  system  of  community- 
based  primary  and  preventive  health 
care;  (2)  improve  coordination  within 
and  between  the  jurisdictions  and  the 
U.S.;  (3)  increase  community 
involvement  and  investment  in  health 
care;  and  (4)  promote  the  education  and 
training  of  the  health  care  workforce. 

One  of  the  main  focuses  for  BHPr  is 
to  promote  continuing  clinical 
education  for  primary  care  and  allied 
health  care  providers.  This  is  consistent 
with  lOM  recommendation  nimiber 
four.  The  goal  is  to  maintain  and 
improve  the  clinical  capacity  of  primary 
care  and  allied  health  care  providers  in 
the  Pacific  Basin,  especially  for  the 
Medical  Officers  trained  in  the  HRSA- 
supported  Pacific  Basin  Medical  Officer 
Training  Program  (whose  operations 
terminated  on  December  31, 1996). 
BHPr's  focus  will  help  improve  the 
health  status  of  Pacific  Basin  residents 
and  support  a  viable  system  of 
community-based  primary  care. 
Furthermore,  thfs  will  improve  the 
overall  system  of  primary,  preventive, 
and  allied  health  care  in  the  Pacific 
Basin  and  lead  to  overall  sustainability 
of  program  efforts. 

Applicants  to  this  Cooperative 
Agreement  must  focus  on  planning, 
developing,  implementing  and 
operating  a  continuing  clinical 
education  program  that  will  meet  the 
specific  needs  of  all  six  jurisdictions  in 
the  Pacific  Basin. 

Eligible  Applicants 

Eligible  applicants  are  public  or 
nonprofit  private  hospitals,  accredited 
schools  of  medicine  or  osteopathic 
medicine,  health  professions  schools, 
academic  health  centers.  State  or  local 
governments,  or  public  or  private 
nonprofit  entities,  including  faith-based 
and  community-based  organizations. 
Eligible  entities  are  required  to  use 
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funds  in  collaboration  with  two  or  more 
disciplines. 

Funding  Preference 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  applications.  As 
provided  in  section  791(a)  of  the  PHS 
Act,  a  preference  will  be  given  to  any 
qualified  applicant  that  meets  the 
criteria  for  a  "new  program"  under  this 
Cooperative  Agreement. 

For  the  purposes  of  this  Cooperative 
Agreement,  all  proposed  CCE  programs 
are  eligible  to  be  considered  as  new 
programs;  however,  applicants  cannot 
automatically  receive  the  preference. 
Preference  will  be  given  to  those 
proposed  CCE  programs  that  request  the 
preference  and  that  meet  at  least  four  of 
the  following  criteria: 

(1)  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
this  program  as  being  the  preparation  of 
health  professionals  to  serve 
underserved  populations; 

(2)  The  curriculum  of  the  program 
includes  content  which  will  help  to 
prepare  practitioners  to  serve 
imderserved  populations: 

(3)  Substantial  clinical  training 
experience  is  required  under  the 
program  in  medically  underserved 
cranmimities; 

(4)  A  minimum  of  20%  of  the  clinical 
faculty  of  the  program  spend  at  least 
50%  of  their  time  providing  or 
supervising  care  in  medically 
underserved  communities; 

(5)  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  imderserved 
community; 

(6)  Student  assistance,  which  is 
linked  to  service  in  medically 
underserved  communities  following 
graduation,  is  available  to  the  students 
in  the  program;  and 

(7)  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  imderserved  communities. 

This  statutory  general  preference  will 
only  be  applied  to  applications  that  rank 
above  the  20th  percentile  of 
applications  recommended  for  approval 
by  the  peer  review  group. 

The  term  "medically  underserved 
community  (MUC)"  means  an  urban  or 
rural  area  or  population  that: 

(a)  Is  eligible  for  designation  under 
section  332  as  a  Health  Professional 
Shortage  Area  (HPSA); 

(b)  Is  eligible  to  be  served  by  a 
Migrant  Health  Center  under  section 
330  of  the  PHS  Act,  a  Community 
Health  Center  under  section  330  of  the 
Act,  a  grantee  under  section  330  of  the 
Act  (relating  to  homeless  individuals). 


or  a  grantee  under  section  330  of  the  Act 
(relating  to  residents  of  public  housing); 

(c)  Is  eligible  for  certification  under 
section  1861(aa)(2)  of  the  Social 
Security  Act  (relating  to  rural  health 
clinics);  or 

(d)  Is  designated  by  a  State  Governor 
(in  consultation  with  the  medical 
community)  as  a  shortage  area  or  MUC. 
(Section  799B(6)  of  the  PHS  Act.). 

Allied  Health  Funding  Priority 

A  "funding  priority"  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individually  approved 
applications.  A  funding  priority  will  be 
given  to  approved  applicants  who 
devote  resources  to  educate  and  train 
allied  he^th  professionals  in  areas 
experiencing  shortages  in  the 
disciplines  of  medical  technology  and 
cytotechnology. 

To  qualify  for  the  priority,  the 
applicant  should  satisfactorily 
demonstrate  that  this  Cooperative 
Agreement  includes  the  training  of 
allied  health  professionals  in  areas 
experiencing  shortages  in  the 
disciplines  of  medical  technology  and 
cytotechnology. 

Applicants  meeting  the  funding 
priority  will  receive  an  additional  5 
points.  Peer  reviewers  will  determine 
which  applications  receive  the  funding 
priority. 

Special  Considerations 

A  special  consideration  is  the 
enhancement  of  priority  scores  by 
individual  merit  reviewers  of  approved 
applications,  because  the  application 
addresses  special  areas  of  concern. 

Title  vn,  section  747(c)(3)  provides 
for  a  statutory  special  consideration  to 
be  given  to  projects  that  prepare 
practitioners  to  care  for  underserved 
populations  and  other  high  risk  groups 
such  as  the  elderly,  individuals  with 
HIV/ AIDS,  substance  abusers,  homeless 
and  victims  of  domestic  violence. 

An  administrative  special 
consideration  will  be  given  to  projects 
that  propose  approaches  for  eidiancing 
current  and/or  developing  new 
educational  opportunities  using 
distance  learning  methodologies,  with 
the  goal  of  improving  access  to  primary 
health  care  for  medically  and/or 
dentally  underserved  communities  and/ 
or  underserved  populations  or  other 
high  risk  groups.  The  proposed  project 
should  focus  on  educational 
opportunities  for  trainees  and  not  on 
providing  clinical  services. 

Statutory  Matching  or  Cost  Sharing 
Requirement 

None. 


Review  Criteria 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  application  guidance 
that  will  be  provided  to  each  potential 
applicant.  Peer  reviewers  will  evaluate 
applications  based  on:  (1)  The  quality  of 
the  applicants'  proposed  geographic 
needs  assessment,  including  addressing 
the  needs  of  imderserved  populations 
and  other  high  risk  groups  and  the 
incorporation  of  distance  learning 
methodologies;  (2)  the  quality  of  the 
proposed  curriculum,  including 
evaluation  of  curriculum  specific  to 
geriatrics,  oral  health,  and  diabetes;  (3) 
the  applicants'  overall  management 
capabilities,  including  its  ability  to 
demonstrate  strong  partnerships  with 
the  U.S. -Associated  Pacific  Island 
jurisdictions  and  its  knowledge  of 
ongoing  HRSA-funded  activities  in  the 
Pacific  Islands;  and  (4)  the  quality  of  the 
proposed  outcome  measures  and 
dissemination  strategies,  including 
qualitative  and  quantitative  evaluation 
plans  and  the  project's  impact  at 
multiple  levels  (local,  national,  and 
international).  Applicants  should  pay 
strict  attention  to  addressing  these 
criteria,  as  they  are  the  basis  upon 
which  applications  will  be  judged  by 
the  reviewers. 

The  following  generic  review  criteria 
are  also  applicable  to  this  Cooperative 
Agreement: 

(a)  That  the  estimated  cost  to  the 
Government  of  the  project  is  reasonable 
considering  the  level  and  complexity  of 
activity  and  the  anticipated  results. 

(b)  That  project  personnel  are  well 
qualified  by  training  and/ or  experience 
for  the  support  sou^t,  that  project 
persoimel  understand  the  cultural 
differences,  socioeconomic  factors,  and 
geographic  issues  that  impact  the 
population  in  the  Pacific  Basin,  and  that 
the  applicant  organization  or  the 
organization  to  provide  training  has 
adequate  facilities  and  manpower 

(c)  That  insofar  as  practical,  the 
proposed  activities,  if  well  executed,  are 
capable  of  attaining  project  objectives. 

(d)  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
program  annoimcement  and  the 
proposed  results  are  measurable. 

(e)  That  the  method  for  evaluating 
proposed  results  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

(f)  That,  insofar  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replicable,  national 
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in  scope,  and  include  plans  for  broad 
dissemination. 

Application  Requests,  Dates  and 
Address 

The  Federal  Register  notice  and  the 
application  fonn  for  this  Cooperative 
Agreement  are  available  on  the  HRSA 
Web  site  address  at  http:// 
bhpr.hrsa.gov/grants.  Applicants  may 
also  request  a  hard  copy  of  these 
materials  from  the  Division  of  Grants 
Management  Operations  (CPAC),  HRSA 
Grants  Application  Center  (GAC),  901 
Russell  Avenue.  Suite  450, 
Gaithersburg,  MD  20879,  telephone 
number  1-877-477-2123  or  1-877- 
HRSA-123.  The  GAC  e-mail  address  is 
HRSAGAC@hrsa.gov.  If  mailing  the 
application,  send  the  original  and  two 
copies  of  the  application  to  GAC. 

Applicants  should  note  that  HRSA 
anticipates  accepting  grant  applications 
online  in  the  last  quarter  of  the  Fiscal 
Year  (July  through  September).  Please 
refer  to  the  HRSA  grants  schedule  at 
http://www.hrsa.gov/grants.htm  for 
more  information. 

Applications  for  this  Cooperative 
Agreement  must  be  postmarked  or 
submitted  by  the  due  date  June  30, 
2003.  Applications  postmarked  after 
this  due  date  or  sent  to  any  address 
other  than  the  Gaithersbvug,  MD  address 
will  be  returned  to  the  applicant  and  not 
reviewed. 

National  Health  Objectives  for  the  Year 
2010 

The  PHS  urges  applicants  to  submit 
their  work  plans  that  address  specific 
Federal  workforce  objectives.  These 
objectives  are  stated  in  the  DHHS 
publication  Healthy  People  2010,  dated 
January  2000.  The  Internet  address  for 
this  document  is:  http:// 
www.health.gov/heaIthypeopIe/,  or  you 
may  call  1-800-367-4725  for 
information.  Particular  attention  should 
focus  on  Healthy  People  2010  such  as 
Objective  21  (oral  health);  and  Objective 
23-8  (incorporating  specific 
competencies  in  the  public  health 
workforce). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace;  to  promote  the  non-use  of  all 
tobacco  products;  and  to  promote  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  which  prohibits  smoking  in 
certain  facilities  that  receive  Federal 
funds  in  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 


Additional  Infonnation 

Questions  concerning  programmatic 
aspects  of  this  Cooperative  Agreement 
may  be  directed  to  EUie  Grant,  Program 
Specialist,  Primary  Care  Medical 
Education  Branch,  Division  of  Medicine 
and  Dentistry,  Bureau  of  Health 
Professions,  HRSA.  Ms.  Grant's  e-mail  is 
egrant@hrsa.gov  and  her  telephone 
number  is  301^43-5404. 

Paperwork  Reduction  Act 

The  standard  application  form  HRSA- 
6025-1,  the  HRSA  Competing  Training 
Grant  Application,  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060.  If  the  methods  for 
developing  the  proposed  comprehensive 
outcome  evaluation  of  all  efforts 
delivered  through  this  Cooperative 
Agreement  (as  described  in  the 
Background  section  of  this  notice)  fall 
under  the  purview  of  the  Paperwork 
Reduction  Act.  awardees  will  assist 
HRSA  in  seeking  OMB  clearance  for 
proposed  data  collection  activities. 

Tnis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  April  23,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-12774  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  416S-15-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice. 

SUIMIMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  xmder  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  imder  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
infonnation  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk,  United  States 
Court  of  Federal  Claims,  717  Madison 
Place.  NW.,  Washington,  DC  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane.  Room  16C-17.  Rockville.  MD 
20857;  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  imder  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amoimt  of. 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  October  1,  2002, 
through  December  31,  2002. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
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evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occuir 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  wfritten 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Division  of 
Vaccine  Injury  Compensation  Program, 
Office  of  Special  Programs,  5600  Fishers 
Lane,  Room  16C-17,  Rockville,  MD 
20857.  The  Court's  caption  (Petitioner's 
Name  v.  Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  wrritten 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Lisa  and  Maximo  Salinas  on  behalf  of  Eric 
Alfred  Salinas,  Richmond,  Virginia,  Court 
of  Federal  Claims  Number  02-1 286V 

2,  Kimberly  and  Jason  Murray  on  behalf  of 

j  Emily  Renee  Murray,  Richmond,  Virginia. 
!  Court  of  Federal  Claims  Number  02-1 287V 

3,  Chauncey  and  Robert  Ford  on  behalf  of 
Logan  Davis  Ford,  Richmond,  Virginia, 
Court  of  Federal  Claims  Number  02-1 288V 

4.  Margie  and  John  Eyman  on  behalf  of  Ian 
Carter  Eyman,  Richmond,  Virginia,  Court 
of  Federal  Claims  Number  02-1 289V 

5,  Virginia  and  Daniel  Dougherty  on  behalf 
of  Austin  Daniel  Dougherty,  Richmond, 
Virginia,  Court  of  Federal  Claims  Number 
02-1 290V 

6.  Amy  and  Dennis  Colannino  on  behalf  of 
Adam  Michael  Colannino,  Richmond, 
Virginia,  Court  of  Federal  Claims  Number 
02-1291V 


7.  Dee  and  Dino  Ferra  on  behalf  of  Ryan 
Ferra,  Hackensack,  New  Jersey,  Coiul  of 
Federal  Claims  Number  02-1292V 

8.  Wendy  and  Eric  Dietsche  on  behalf  of 
Katelyn  Dietsche,  Chattanooga,  Tennessee. 
Court  of  Federal  Claims  Number  02-1293V 

9.  Amy  and  Ryan  Reed  on  behalf  of  Arik 
Reed,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1 295V 

10.  Amy  and  Ryan  Reed  on  behalf  of  Kadin 
Reed,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1 296V 

11.  Doris  Brown  on  behalf  of  Nalhayn  Brown, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 297V 

12.  Judy  Nichols  on  behalf  of  Jack  Nichols, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1298V 

13.  R.  Charles  Ellis  on  behalf  of  Frederick  W. 
Ellis,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1 299V 

14.  Dana  and  Craig  Knapp  on  behalf  of 
Andrew  Knapp,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 300V 

15.  Susan  Fortino  on  behalf  of  Brandon 
Fortino,  Portland.  Oregon,  Court  of  Federal 
Claims  Number  02-1301 V 

16.  Michelle  and  Bruce  McPherran  on  behalf 
of  Stuart  McPherran,  Portland.  Oregon, 
Court  of  Federal  Claims  Number  02-1302V 

17.  Michelle  and  Bruce  McPherran  on  behalf 
of  Kaylen  McPherran,  Portland,  Oregon, 
Court  of  Federal  Claims  Number  02-1 303V 

18.  Kelly  Church  on  behalf  of  Jordan  Church, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 304V 

19.  Kristian  Kabasares  on  behalf  of  Chad 
Kabasares,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 305V 

20.  Shelley  and  Lori  Winn  on  behalf  of  Justin 
Winn,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1 306V 

21.  Jodie  Lyiui  Lovern  on  behalf  of  Alexander 
Lovem,  Portland,  Oregon.  Court  of  Federal 
Claims  Number  02-1 307V 

22.  Lisa  Baumann  on  behalf  of  Brett 
Baumann,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 308V 

23.  Shelley  Segal  on  behalf  of  Joshua  Segal, 
Terre  Haute,  Indiana,  Court  of  Federal 
Claims  Number  02-1 309V 

24.  Jacqueline  and  Orlando  Hislop  on  behalf 
of  Catalina  E.  Hislop,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1310V 

25.  Keri  and  Brian  Elwell  on  behalf  of  Kaylie 
J.  Elwell,  Melbourne.  Florida,  Court  of 
Federal  Claims  Number  02-1 31 IV 

26.  Beth  Pearce  and  Wayne  Bosch  on  behalf 
of  Victoria  C.  Bosch,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1312V 

27.  Cheryl  and  Jerald  Difiglio  on  behalf  of 
Anthony  J.  Difiglio,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1313V 

28.  Donna  and  Bruce  Anderson  on  behalf  of 
Ryan  Anderson,  Melbourne,  Florida,  Court 
of  Federal  Claims  Number  02-1314V 

29.  Martha  Lin  and  Ned  Benfield  on  behalf 
of  EUa  C.  Benfield,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-131 5V 

30.  Carol  Lazar,  Los  Angeles,  California, 
Court  of  Federal  Claims  Number  02-1316V 

31 .  Michael  Kerr  on  behalf  of  Eric  Kerr, 
Boston,  Massachusetts,  Coim  of  Federal 
Claims  Number  02-1318V 

32.  Donna  Feld  on  behalf  of  Joshua  Feld, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 3 19V 


33.  Donna  Feld  on  behalf  of  Joseph  Feld, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 320V 

34.  Carolyn  Beyers  on  behalf  of  Cameron 
Beyers,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1321V 

35.  Stacy  Alvarez  on  behalf  of  Ariana 
Alvarez,  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 322V 

36.  Stacy  Alvarez  on  behalf  of  Hunter 
Alvarez,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 323V 

37.  Mary  Etebari  on  behalf  of  Brandon 
Etebari,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1324V 

38.  Alexandra  Givens  and  J.  Mortimer 
O'SuUivan  on  t>ehalf  of  Reed  Gilmore 
O'Sullivan,  New  York,  New  York,  Court  of 
Federal  Claims  Number  02-1325V 

39.  Melissa  «nd  Richard  Webber  on  behalf  of 
Lawrence  B.  Webber.  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1329V 

40.  Fatmeh  and  Ahmad  Shihadeh  on  behalf 
of  Sammy  Shihadeh.  Melbourne,  Florida. 
Court  of  Federal  Claims  Number  02-1 330V 

41.  Jacqueline  and  David  Mancini  on  behalf 
of  Adriana  Mancini,  Melbourne,  Florida. 
Court  of  Federal  Claims  Number  02-1331V 

42.  Maureen  and  Kenneth  Wilkerson  on 
behalf  of  Carter  Wilkerson,  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
02-1332V 

43.  Maureen  and  Kenneth  Wilkerson  on 
behalf  of  Connor  Wilkerson,  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
02-1333V 

44.  William  McAllister  on  behalf  of  David 
Edward  McAllister,  Richmond.  Virginia, 
Court  of  Federal  Claims  Number  02-1334V 

45.  Georgia  and  Keith  Meuller  on  behalf  of 
Keith  C.  Meuller,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 336V 

46.  Mary  and  Kent  Brauninger  on  behalf  of 
Max  Brauninger.  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 337V 

47.  Jeanne  and  Edward  Happel  on  behalf  of 
Keith  Happel,  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  02-1 338V 

48.  Lisa  Ventimiglia  on  behalf  of  Natalie 
Ventimiglia,  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  02-1 339V 

49.  Lisa  Ventimiglia  on  behalf  of  Dominic 
Ventimiglia,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 340V 

50.  Wendy  Beasley  on  behalf  of  Connor 
Beasley,  Vienna.  Virginia,  Court  of  Federal 
Claims  Number  02-1 341V 

51.  Beverly  Willis  on  behalf  of  Benjamin 
Willis,  Vienna.  Virginia,  Court  of  Federal 
Claims  Number  02-1 342V 

52.  Howard  Sobelman  on  behalf  of  Tyler 
Sobelman,  Vienna.  Virginia,  Court  of 
Federal  Claims  Number  02-1 343V 

53.  CjTithia  Johnson,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  02-1344V 

54.  Anita  Greene,  Raleigh.  North  Carolina, 
Court  of  Federal  Claims  Number  02-1 348V 

55.  Jacquelyn  and  Christopher  Brooks  on 
behalf  of  Christopher  Jonathyn  Brooks,  Los 
Angeles,  California,  Court  of  Federal 
Claims  Number  02-1 352  V 

56.  Jeanette  Early  on  behalf  of  Jameliah 
Chantel  Early,  Torrance,  California.  Court 
of  Federal  Claims  Number  02-1 353V 

57.  Kerry  and  Steven  Cooper  on  behalf  of 
Aidan  Scott  Cooper.  Richmond,  Virginia, 
Court  of  Federal  Claims  Number  02-1 35.4V 
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58.  Keisha  and  Jacob  Grillo  on  behalf  of 
Malachi  Daniel  Grillo,  RoUa,  Missouri, 
Court  of  Federal  Claims  Number  02-1 355V 

59.  Cheryl  and  Mark  Sprado  on  behalf  of 
Jason  Tyler  Sprado,  Orlando,  Florida, 
Court  of  Federal  Claims  Number  02-1356V 

60.  Cynthia  and  Eddie  Stanley  on  behalf  of 
Armand  Porche-Tyrell  Stanley,  Lancaster, 
Pennsylvania,  Court  of  Federal  Claims 
Number  02-1357V 

61.  Jacqueline  and  Bryant  Yearby  on  behalf 
of  Omari  Bryant  Yearby,  North  Babylon, 
New  York,  Court  of  Federal  Claims 
Number  02-1 358V 

62.  Cynthia  and  Ramido  Ramirez  on  behalf 
of  Destiny  Alexis  Ramirez,  Casa  Grande, 
Arizona,  Court  of  Federal  Claims  Number 
02-1 359V 

63.  Gloria  and  Michael  Ponosuk  on  behalf  of 
Alyssa  Jade  Ponosuk,  Hackensack,  New 
Jersey,  Court  of  Federed  Claims  Number 
02-1 36QV 

64.  Courtney  Shorter  on  behalf  of  Christopher 
Bamett,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-1361V 

65.  Lisa  and  Stephen  Finn  on  behalf  of  Sean 
P.  Finn,  Melbourne,  Florida,  Court  of 
Federal  Claims  Number  02-1 362V 

66.  Toya  and  Barry  Cuimingham  on  behalf  of 
Barry  Cuimingham,  Jr.,  Charleston,  South 
Carolina,  Court  of  Federal  Claims  Number 
02-1 365V 

67.  Kristen  and  Timothy  Fisher  on  behalf  of 
Katherinp  Linsey  Fisher,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  02-1 366V 

68.  Stacie  and  Jeffrpy  Brown  on  behalf  of 
Jonathan  Christian  Brown,  Oakland, 
California,  Court  of  Federal  Claims  Number 
02-1 369V 

69.  Michelle  and  Kenneth  Bowe  on  behalf  of 
Brandon  Bowe,  Smithtown,  New  York, 
Court  of  Federal  Claims  Number  02-1 370V 

70.  Elizabeth  and  Reginald  Sharp  on  behalf 
of  Christopher  James  Peter  Sharp, 
Scoltsdale,  Arizona,  Court  of  Federal 
Claims  Number  02-1371V 

71.  Kara  and  Kelly  Drake  on  behalf  of  Dalton 
Richard  Drake,  Elmore,  Mirmesota,  Court 
of  Federal  Claims  Number  02-1372V 

72.  Janetta  and  Ronald  Miller  on  behalf  of 
Anthony  Dean  Miller,  Inglewood, 
California,  Court  of  Federal  Claims  Number 
02-1373V 

73.  Tammy  and  Ronnie  Jones  on  behalf  of 
Brandon  Isaiah  Jones,  Dothan,  Alabama, 
Court  of  Federal  Claims  Number  02-1374V 

74.  Kelly  Bamhill  on  behalf  of  Fletcher 
Bamhill,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1375V 

75.  Joann  Mrozinsky  on  behalf  of  Fletcher 
Bamhill  and  Ryan  Dead,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1 3  76V 

76.  Sonia  and  Chuck  Young  on  behalf  of 
Emelie  S.  Young,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1 377V 

77.  Rhonda  and  Robert  Lofland  on  behalf  of 
Barrett  Lofland,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 3  78V 

78.  Kunberly  K.  Dennie  on  behalf  of  Calvin 
M.  Deimie,  Indianapolis,  Indiana,  Court  of 
Federal  Claims  Number  02-1 3  79V 

79.  LaKesha  Mitchell  on  behalf  of  Taivis 
Byron  Mitchell,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 380V 


80.  Londa  and  Jerry  Corcoran  on  behalf  of 
Jacob  Corcoran,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1381V 

81.  Brian  Peterson  on  behalf  of  Jack  Peterson, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1382V 

82.  Domenick  Venditti  on  behalf  of  Jake 
Venditti,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1 384V 

83.  Carol  Nigro  on  behalf  of  Matthew  Nigro, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1385V 

84.  Celeste  Demarsico  on  behalf  of  Isaak 
Demarsico,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1386V 

85.  Susan  Andrews  on  behalf  of  Joseph 
Andrews,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1387V 

86.  Faith  IngersoU  on  behalf  of  Kyle  Ingersoll, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Numbef02-1388V 

87.  Kristi  Pool  on  behalf  of  Abigail  Pool, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1 389V 

88.  Sid  Armer,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 390V 

89.  Lisa  Duff-Dugan,  Fort  Wayne,  Indiana, 
Court  of  Federal  Claims  Number  02-1391V 

90.  Pam  and  Randy  Coyne  on  behalf  of 
Carson  Coyne,  Jackson,  Tennessee,  Court  of 
Federal  Claims  Number  02-1392V 

91.  Jennifer  and  James  Clawson  on  behalf  of 
Sarah  Danielle  Clawson,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1 397V 

92.  Lori  and  Christian  Mcllwain  on  behalf  of 
Connor  Joseph  Mcllwain,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1 398V 

93.  Allison  and  Daniel  Weeks  on  behalf  of 
Hayden  F.  Weeks,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1 399V 

94.  Paula  and  Michael  Rader  on  behalf  of 
Nicolas  Austin  Rader,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1 400V 

95.  Deborah  and  Brian  Flagg  on  behalf  of 
Devin  P.  Flagg,  Salisbury,  North  Carolina, 
Court  of  Federal  Claims  Number  02-1 40 IV 

96.  Cynthia  and  Johnny  Lambert  on  behalf  of 
Johimy  W.  Lambert,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1402V 

97.  Cynthia  and  Michael  Stirk  on  behalf  of 
Michael  Hunter  Stirk,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1403V 

98.  Natasha  Switkovitz  on  behalf  of 
Marcellous  Shemar  Shuttles,  Grand 
Rapids,  Michigan,  Court  of  Federal  Claims 
Number  02-1404V 

99.  Lisa  auid  Ctyistopher  Miller  on  behalf  of 
Christopher  Chase  Miller,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  02-1405V 

100.  Elizabeth  and  Thomas  Steenbergen  on 
behalf  of  Samuel  Steenbergen,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  02-1407V 

101.  Jose  Brito  and  Lourdes  Rivero-Brito  on 
behalf  of  Ariel  J.  Brito,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1408V 

102.  Anita  and  Paul  Dost  on  behalf  of  Lauren 
Paige  Dost,  Salisbury,  North  Carolina, 
Court  of  Federal  Claims  Number  02-1409V 


103.  Fonda  and  D.  Scott  DuPre  on  behalf  of 
Joseph  Scott  DuPre,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1410V 

104.  Melissa  and  Carl  Oliver  on  behalf  of 
Kenny  Wayne  Oliver,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1411V 

105.  Melissa  and  Carl  Oliver  on  behalf  of 
Amanda  Diane  Oliver,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-14 12V 

106.  Annette  and  Dennis  Alexander  on  behalf 
of  Lauren  D.  Alexander,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1413V 

107.  Elizabeth  Steenbergen  on  behalf  of 
Samuel  T.  Steenbergen,  Miami,  Florida, 
Court  of  Federal  Claims  Number  02-1414V 

108.  Cherie  Gates  on  behalf  of  Riyo  Gates, 
Miami,  Florida,  Court  of  Federal  Claims 
Number  02-141 5V 

109.  Rayshawn  Lockhart  on  behalf  of  Noah 
Lockhart,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-1 416V 

110.  Cheryl  Lee  Stanescu  on  behalf  of 
Nicbolad  Stanescu,  Miami,  Florida,  Court 
of  Federal  Claims  Number  02-1417V 

111.  Cheryl  Lee  Stanescu  on  behalf  of 
Gabrielle  Stanescu,  Miami,  Florida,  Court 
of  Federal  Claims  Number  02-1418V 

112.  Dawn  and  Jerril  Fant  on  behalf  of  Lynze 
Fant,  Memphis,  Tennessee,  Court  of 
Federal  Claims  Number  02-1419V 

113.  Harry  Gibson  on  behalf  of  Christian 
Vilchis,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1421V 

114.  Cindy  Whitby  on  behalf  of  Ronnie 
Whitby,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1422V 

115.  Tonya  Taylor  on  behalf  of  Noah  Taylor- 
Ortiz,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1423V 

116.  Amanda  Meyers  on  behalf  of  Abigail 
Meyers,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1424V 

117.  Ruth  Davis  on  behalf  of  Akiva  Davis, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1425V 

118.  James  Ramey  on  behalf  of  Johnathan 
Ramey,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1426V 

119.  Margaret  Merenda  on  behalf  of  Anthony 
Merenda,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1427V 

120.  Lisa  Lewis  on  behalf  of  Ethan  B.  Lewis, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1428V 

121.  Barbara  Pontius  on  behalf  of  William  D. 
Pontius,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1429V 

122.  Barry  Gore  on  behalf  of  Chayley  Allison 
Gore,  Vieima,  Virginia,  Court  of  Federal 
Claims  Number  02-1430V 

123.  Nancy  and  Steven  Gard  on  behalf  of 
Maverick  Gard,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1431V 

124.  Linda  Flower  on  behalf  of  Robert  L. 
Elder,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1432V 

125.  Sara  and  Matt  Bytk  on  behalf  of  Michael 
Bytk,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1433V 

126.  Cindy  Alexander  on  behalf  of  Alton 
Alexander,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1434V 
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127.  Joseph  Landy  on  behalf  of  Tyler  Landy, 

■  Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1435V 

j>28.  Glenda  Faye  Mathes,  Pella,  Iowa,  Court 
I    of  Federal  Claims  Number  02-1436V 
^29.  Dawn  and  Tony  Turner  on  behalf  of 
I   Austin  Brady  Turner,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  02-1437V 

130.  Kathleen  Caldwell  on  behalf  of  Scott 

j   Caldwell,  Boston,  Massachusetts,  Court  of 
!    Federal  Claims  Number  02-1438V 

131.  Marylou  Plummer  on  behalf  of 
Christopher  Plummer,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1439V 

132.  Rebecca  Carlson  on  behalf  of  Ethan 

I   Carlson,  Boston,  Massachusetts,  Court  of 
I   Federal  Claims  Number  02-1 440V 

133.  Joshua  Carter,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1441V 

134.  Amy  Jones  on  behalf  of  Meghan 

I  Elizabeth  Jones,  Twin  Falls,  Idaho,  Court  of 
I  Federal  Claims  Number  02-1445V 

135.  Piedad  Sanchez  on  behalf  of  Carlos 
Narjes,  Orlando,  Florida,  Court  of  Federal 
Claims  Number  02-1446V 

■  36.  Charlotte  Cook  on  behalf  of  Kylah  C. 

Cook,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  02-1448V 

137.  Martha  Bridges  on  behalf  of  Victoria 
Bridges,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  02-1449V 

138.  Randy  and  Matthew  Hutton  on  behalf  of 
Billie  K.  Hutton,  Alexandria,  Virginia, 

i  Court  of  Federal  Claims  Number  02-1450V 
i39.  Corkie  and  William  Cline  on  behalf  of 
j  Jared  Cline,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  02-1451V 

140.  Allison  and  David  Bell  on  behalf  of 

j  Aiden  Bell,  Salt  Lake  City,  Utah,  Court  of 
I  Federal  Claims  Number  02-1452V 

141.  Jennifer  and  Gabriel  Venuto  on  behalf  of 
Tommy  Venuto,  Philadelphia, 

I  Pennsylvania,  Court  of  Federal  Claims 
Number  02-1453V 

142.  Linda  and  Robert  Malecky  on  behalf  of 

,  Margaret  Malecky,  Lansdale,  Pennsylvania, 
1  Court  of  Federal  Claims  Number  02-1 461V 

143.  Cynthia  Sauer  on  behalf  of  Christopher 
Sauer,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1464V 

144.  Willa  Tyler  on  behalf  of  Jonathan  Tyler, 
j  Vienna,  Virginia,  Court  of  Federal  Claims 

Number  02-1465V 

145.  Terry  and  Jon  Poling  on  behalf  of 
Hannah  Poling,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1466V 

146.  Mark  Friedman  on  behalf  of  Johnathan 
Friedman,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1467V 

147.  Christina  and  Bruce  Dowlen  on  behalf 
of  Chase  Dowlen,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1468V 

148.  Barbara  Russick  on  behalf  of  Alyssa 
Russick,  Millville,  New  Jersey,  Court  of 
Federal  Claims  Number  02-1469V 

149.  Lisa  and  John  Sportelli-Wright  on  behalf 
of  Ean  Sportelli-Wright,  Dallas,  Texas, 

I  Court  of  Federal  Claims  Number  02-1470V 

150.  Dorothy  and  Michael  Marue  on  behalf 
of  Paul  Marue,  Trenton,  New  Jersey,  Court 
of  Federal  Claims  Number  02-1471V 

151.  Donna  and  Earl  Lewis  on  behalf  of 

:  Logan  Lewis,  Baton  Rouge,  Louisiana, 
Court  of  Federal  Claims  Number  02-1473V 


152.  Cortney  Elizabeth  Goldberg  on  behalf  of 
Jacob  Nash  Goldberg,  Royal  Oak,  Michigan, 
Court  of  Federal  Claims  Number  02-1475V 

153.  Gene  Velchek,  Decatur,  Illinois,  Court  of 
Federal  Claims  Number  02-1479V 

154.  Laurie  Christiansen  on  behalf  of 
Raymond  Christiansen,  Boston^ 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1 480V 

155.  Laurie  Christiansen  on  behalf  of 
Matthew  Christiansen,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1 48 IV 

156.  Darlene  Waters-DTndia  on  behalf  of 
Michael  David  D'India,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1482V 

157.  Marjorie  Shulsinger  on  behalf  of  Rachel 
Shulsinger,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  02-1483V 

158.  Jennifer  Dick  on  behalf  of  Jared  Dick, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  02-1484V 

159.  Carrie  Hammers  on  behalf  of  Ian 
Hammers,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1485V 

160.  Martha  Anderson  on  behalf  of  Woodrow 
Pugh,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1486V 

161.  Jantha  and  Ssunuel  Houston  on  behalf  of 
Donald  Gray  Houston,  Houston,  Texas, 
Court  of  Federal  Claims  Number  02-1487V 

162.  Charlotte  Kemper  on  behalf  of  Sullivan 
Kemper,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  02-1 489V 

163.  Carolyn  Reed,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 490V 

164.  Michelle  Howie  on  behalf  of  Kaleigh 
Briele  Grimes,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 49 IV 

165.  Sherry  and  Scott  Pearson  on  behalf  of 
Tristen  Lloyd  Pearson,  Nacogdoches, 
Texas,  Court  of  Federal  Claims  Number 
02-1492V 

166.  Christine  and  Lee  Kiester  on  behalf  of 
Connor  William  Kiester,  Roseburg,  Oregon, 
Court  of  Federal  Claims  Number  02-1493V 

167.  Tracie  McNeil  on  behalf  of  Jontrell 
Rayveen  Pritchett,  Flint,  Michigan,  Court 
of  Federal  Claims  Number  02-1494V 

168.  Patricia  and  Don  Adams  on  behalf  of 
Christian  Adrian  Adams,  Chula  Vista, 
California,  Court  of  Federal  Claims  Number 
02-1 495V 

169.  Lydia  Lynk  on  behalf  of  Nailah  Kyarah 
Lynk,  Chicago,  Illinois,  Court  of  Federal 
Claims  Number  02-1 496V 

170.  Theresa  Goosby  and  Michael  Brickner 
on  behalf  of  Mikel  Eric  Brickner, 
Coraopoloa,  Pennsylvania,  Court  of  Federal 
Claims  Number  02-1497V 

171.  Gerri  and  Edward  Graboski  on  behalf  of 
Andrew  Edward  Graboski,  Staten  Island, 
New  York,  Court  of  Federal  Claims 
Number  02-1 501V 

172.  Carol  and  Greg  Fuller  on  behalf  of  Blake 
Garrison  Fuller,  Cincinnati,  Ohio,  Court  of 
Federal  Claims  Number  02-1 502  V 

173.  Patricia  Noble  on  behalf  of  Zachary 
Noble,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1503V 

174.  La'Kesha  Ray  on  behalf  of  Derrick  Ray, 
Jr.,  Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 504V 

175.  Alina  White  on  behalf  of  Marquise 
White,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 505V 


176.  Cecilia  Thompson  on  behalf  of  Sarah 
Thompson,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  02-1 506V 

177.  Alberto  Espinosa  on  behalf  of  Christian 
Espinosa,  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 507V 

178.  Kathleen  Jurkowich  on  behalf  of  Austin 
Jurkowich,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 508V 

179.  Scott  Carlson  on  behalf  of  Matthew 
Carlson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 509V 

180.  Kimberly  Haltom  on  behalf  of  Justin 
Haltom,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 510V 

181.  Monica  Schons  on  behalf  of  Nicholas 
Schons,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-151 IV 

182.  Rasheeda  McAllister  on  behalf  of 
Braxton  Alford,  Charleston,  South 
Carolina,  Court  of  Federal  Claims  Number 
02-1512V 

183.  Kelly  Matthew  and  Nick  Joseph  on 
behalf  of  Bridgette  Joseph,  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
02-1513V 

184.  Clay  Heighton  and  Debra  Gaudy  on 
behalf  of  Jon  Brigham  Heighton,  Dallas, 
Texas,  Court  of  Federal  Claims  Number 
02-1524V 

185.  Joanne  Blair  and  Malae  Pete  on  behalf 
of  Malaetasi  Sue-Sue  Blair-Pete,  San  Pedro, 
California,  Court  of  Federal  Claims  Number 
02-1525V 

186.  Karen  and  David  Smith  on  behalf  of 
David  Edward  Smith,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1526V 

187.  Marie  and  Ed  Winegardner  on  behalf  of 
Damon  Edward  Fuzz  Winegardner, 
Logansport,  Indiana,  Court  of  Federal 
Claims  Number  02-1527V 

188.  Frances  and  Ricky  Peralta  on  behalf  of 
Ricky  Quitasol  Peralta,  San  Diego, 
Carolina,  Court  of  Federal  Claims  Number 
02-1 528V 

189.  Melissa  Williams  on  behalf  of  Andrew 
Dante  Williams,  Selma,  Alabama,  Court  of 
Federal  Claims  Number  02-1532V 

190.  Lea  Bass  on  behalf  of  Angus  Anthony 
Bass,  Torrance,  California,  Court  of  Federal 
Claims  Number  02-1 533  V 

191.  Janoah  White  on  behalf  of  Marshawn 
Antonio  Burrell,  Chicago,  Illinois,  Court  of 
Federal  Claims  Number  02-1534V 

192.  Linda  Kaye  Schiding  on  behalf  of 
Anthony  Joseph  Thomas,  Baltimore, 
Maryland,  Court  of  Federal  Claims  Number 
02-1535V 

193.  Eletha  Eades  on  behalf  of  Nathan 
Kenneth  Eades.  Tonopah,  Nevada,  Court  of 
Federal  Claims  Number  02-1 536V 

194.  Barbara  Ramirez  on  behalf  of  Katherine 
Ramirez,  Yarmouth,  Maine,  Court  of 
Federal  Claims  Number  02-1 538V 

195.  Barbara  Ramirez  on  behalf  of  Aaron 
Ramirez,  Yarmouth,  Maine,  Court  of 
Federal  Claims  Number  02-1 539V 

196.  Debra  and  Richard  Levinton  on  behalf 
of  Molly  Hannah  Levinton,  Sugar  Land, 
Texas,  Court  of  Federal  Claims  Number 
02-1 540V 

197.  Peggy  and  Timothy  Casey  on  behalf  of 
Jennifer  Elise  Casey,  Hinsdale,  Illinois, 
Court  of  Federal  Claims  Number  02-1541 V 

198.  Betty  and  Leon  Cooper  on  behalf  of 
Tianna  Latrice  Cooper,  Natchez, 


27830 


Federal  Register /Vol.  68,  No.  98  /  Wednesday,  May  21,  2003 /Notices 


Mississippi,  Court  of  Federal  Claims 
Number  02-1542V 

199.  Sonya  and  Fred  Theilen  on  behalf  of 
Anastasia  Elizabeth  Theilen,  Springfield, 
Illinois,  Court  of  Federal  Claims  Number 
02-1 543V 

200.  Rhonda  and  Lee  Weber  on  behalf  of 
Ryan  Lee  Weber,  Frankfort.  Kentucky, 
Court  of  Federal  Claims  Number  02-1544V 

■201.  Mary  and  Jeff  Dillard  on  behalf  of 
Claudia  Amanda  Dillard,  Birmingham, 
Alabama,  Court  of  Federal  Claims  Number 
02-1 545V 

202.  Christine  and  Stephen  Spanola  on 
behalf  of  Joseph  Spanola,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  02- 
1547V 

203.  Deborah  and  Stephen  Beroske  on  behalf 
of  Kyle  Beroske,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 548V 

204.  Meredith  and  Jeffrey  Hess  on  behalf  of 
Joshua  Hess,  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  02-1 549V 

205.  Elizabeth  and  Steven  Parker  on  behalf  of 
Kiera  Parker.  Melbourne,  Florida,  Court  of 
Federal  Claims  Number  02-1553V 

206.  Jennifer  Dixon  on  behalf  of  Parker 
Landon  Dixon,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 555V 

207.  Melinda  and  Geoffrey  Alleyne  on  behalf 
of  Joshua  Alleyne,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1556V 

208.  Joan  M.  Kelley  on  behalf  of  Ian  Michael 
Pitcherello,  Wilmington,  Delaware,  Court 
of  Federal  Claims  Number  02-1 557V 

209.  Deborah  and  Robert  Edwards  on  behalf 
of  Tyler  Garrett  Edwards,  Mount  Holly, 
New  Jersey,  Court  of  Federal  Claims 
Number  02-1 558V 

210.  Kerry  and  Adrian  Kost  on  behalf  of 
Brendan  Patrick  Kost,  Palos  Heights, 
Illinois,  Court  of  Federal  Claims  Number 
02-1559V 

211.  Robert  Wooten  on  behalf  of  Nicholas 
Dale  Wooten,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  02-1 560V 

212.  Delorise  Lee  Coleman  on  behalf  of 
Reshawnda  Denise  Jenkins,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
02-1 561V 

213.  Linda  Lee  Lewis  on  behalf  of  Cortney 
Danielle  Quinn,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 562V 

214.  Dekita  R.  Mays  on  behalf  of  T'Neesha 
Jsh'Leotishia  Edwards,  Houston,  Texas, 
Court  of  Federal  Claims  Number  02-1 563V 

215.  Dekita  R.  Mays  on  behalf  of  Kia 
Tyroneshia  Mays,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 564V 

216.  Viola  P.  McDonald  on  behalf  of  David 
McDonald,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1565V 

217.  Viola  P.  McDonald  on  behalf  of  Randy 
McDonald,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 566V 

218.  Polly  Mealey  on  behalf  of  Renee  Jones, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1 567V 

219.  Helen  Quinn  on  behalf  of  Jahaquial 
Antonio  Lambert,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 568V 

220.  Marilyn  Wilson  on  behalf  of  Samuel 
Israel  Wilson,  Houston,  Texas.  Court  of 
Federal  Claims  Number  02-1 569V 

221.  Lucy  Woods  on  behalf  of  Joshua  Woods, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1 5  70  V 


222.  Jeanine  Dillon  on  behalf  of  Janaca 
Dillon,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-157 IV 

223.  Jeanine  Dillon  on  behalf  of  Tra'Vione 
Bates,  Houston.  Texas,  Court  of  Federal 
Claims  Number,02-1572V 

224.  May  Good  on  behalf  of  Devin  Devinski 
Reshad-Good,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 5  73V 

225.  May  Good  on  behalf  of  Kentadrin 
Shunntez  Good,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 5  74V 

226.  LaQuanda  Lewis  on  behalf  of  MyKayla 
Ware,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1575V 

227.  LaQuanda  Lewis  on  behalf  of  Candi 
Me'Sha  Ware,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1576V 

228.  Phyllis  Roby  on  behalf  of  Crisetta  Renee 
Roby,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1577V 

229.  Jessica  Shannon  on  behalf  of  Tory 
Taquorin  Shannon.  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1 578V 

230.  Tyese  Washington  on  behalf  of 
Brandilyn  Z.  Page,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1 579V 

231.  Shelia  Watson  on  behalf  of  Jamal  Lee 
Watson,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 580V 

232.  Linda  Kay  White  on  behalf  of  Darius 
Deon  Duck,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1581V 

233.  Annie  Sanders  on  behalf  of  Alyssa 
Colette  Mixon,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 582V 

234.  Annie  Sanders  on  behalf  of  Maurice 
Eugene  Mixon,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 583  V 

235.  Annie  Sanders  on  behalf  of  Mack  Neese 
Sanders,  III,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 584V 

236.  Patricia  Metcalf  on  behalf  of  Adrian 
Ryan  Metcalf,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 585V 

237.  Patricia  Metcalf  on  behalf  of  Ruben 
Avery  Metcalf,  Houstqn,  Texas,  Court  of 
Federal  Claims  Number  02-1586V 

238.  Antreinika  Tenner  on  behalf  of  Aysia 
DeMonaye  Tenner,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1587V 

239.  Tangela  Strong  on  behalf  of  Tiffany 
Andrea  Lane,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 588V 

240.  Detrossa  Rule  on  behalf  of  Darrion 
DeVante"  Rule,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 589V 

241.  Sarah  Patterson  on  behalf  of  Akili 
Patterson,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 590V 

242.  Robin  Chambliss  on  behalf  of  Calvin 
Chambliss,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 591V 

243.  Jody  and  Alma  Buck  on  behalf  of 
Malcolm  O'Tan  Buck,  Houston,  Texas, 
Court  of  Federal  Claims  Number  02-1592V 

244.  Patricia  Brown  on  behalf  of  Jerome 
D'Wayne  Brown,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 593V 

245.  Patricia  Brown  on  behalf  of  Desmond 
Allen  Brown,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1594V 

246.  Edna  Brown  on  behalf  of  Charles 
De'Angelo  Brown,  F^ouston,  Texas,  Court 
of  Federal  Claims  Number  02-1 595V 


247.  Felicia  Banks  on  behalf  of  Frederick 
Felisco  Van  Norman,  Houston,  Texas, 
Court  of  Federal  Claims  Number  02-1 596V 

248.  Lavonne  M.  Belton  on  behalf  of  Jimmie 
Lee  Belton,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1597V 

249.  Lavonne  M.  Belton  on  behalf  of  Rober 
Lee  Belton,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 598V 

250.  Erica  Jones  on  behalf  of  Solomon  John 
Ben  Jones,  Houston,  Texas.  Court  of 
Federal  Claims  Number  02-1 599V 

251.  Cora  Haynes  on  behalf  of  Jadale  Lamon 
Haynes,  Houston.  Texas,  Court  of  Federal 
Claims  Number  02-1600V 

252.  Cora  Haynes  on  behalf  of  Jamel  Antwan 
Haynes,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1601V 

253.  Chandra  Haggan  on  behalf  of  Shandarius 
Leron  Haggan,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1602V 

254.  Lakeisha  Felder  on  behalf  of  Alphonse 
Nathan  Rogers,  Jr.,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1603V 

255.  Jennifer  Edwards  on  behalf  of  Justin 
Johnvann  Terry.  Houston,  Texas.  Court  of 
Federal  Claims  Number  02-1604V 

256.  Marilyn  Davis  on  behalf  of  Javonte'  Da 
Juan  Nelson,  Houston.  Texas,  Court  of 
Federal  Claims  Number  02-1605V 

257.  Carolyn  Davillier  on  behalf  of  Melvin 
Davillier,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 606V 

258.  Galaundra  Myles  on  behalf  of  Jeremy 
Dawayne  Miles,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1607V 

259.  Heather  Berg  on  behalf  of  Ysanna  P. 
Jones,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  02-1 608V 

260.  Marcella  and  Devonna  Herbert  on  behalf 
of  Van  Herbert,  Alexandria,  Virginia,  Court 
of  Federal  Claims  Number  02-1609V 

261.  Kimberly  and  Richard  Cullen  on  behalf 
of  Liam  H.  Cullen,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1610V 

262.  Kimberly  and  Richard  Cullen  on  behalf 
of  Sean  R.  Cullen,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-161 IV 

263.  Liquan  Wang  and  Jianqiang  Mao  on 
behalf  of  Jeff  Mao,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-161 2  V 

264.  Kelly  and  Timothy  Lucas  on  behalf  of 
Abigale  Lucas,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-161 3V 

265.  Teresa  and  David  Barschi  on  behalf  of 
Andre  Barschi,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1614V 

266.  Randy  Lockhart  on  behalf  of  Noah 
Lockhart,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1615V 

267.  Terry  Donner  and  Michael  Small  on 
behalf  of  Ian  Michael  Small,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  02-1616V 

268.  Kim  Kassick  on  behalf  of  Kody  Kassick, 
Great  Neck,  New  York,  Court  of  Federal 
Claims  Number  02-161 7V 

269.  Mary  Landis  on  behalf  of  Andrew 
Valenta,  Encinitas.  California.  Court  of 
Federal  Claims  Number  02-1 618V 

270.  Bradley  Hall,  Mesa,  Arizona,  Court  of 
Federal  Claims  Number  02-1626V 

'  271.  Christopher  Sabella,  Voorhees,  New 
Jersey,  Court  of  Federal  Claims  Number 
02-1627V 
272.  Cindy  and  Brad  Canfleld  on  behalf  of 
Theodore  Canfreld,  Nashua,  New 


Federal  Register /Vol.  68,  No.  98  /  Wednesday,'  May  21,  2003 /Notices 


27831 


Hampshire,  Court  of  Federal  Claims 
Number  02-1629V 
j273.  Darsky  McMorris  on  behalf  of  Kayla 
Alice  McMorris,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1633V 

274.  Pauline  Cooley  on  behalf  of  Jermaine 
Jerome  Cooley,  Jr.,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1634V 

275.  Helen  Hicks  on  behalf  of  Alexandria  D. 
I    Hicks,  Houston,  Texas,  Court  of  Federal 

I    Claims  Nimiiber  02-1635V 

j276.  Letticia  Lockhart  on  behalf  of  Nathaniel 

Lockhart,  Houston,  Texas.  Court  of  Federal 

Claims  Number  02-1636V 
277.  Teresa  Minton  on  behalf  of  Earvin 
!    Jerome  Minton,  Jr.,  Houston,  Texas,  Court 
!    of  Federal  Claims  Number  02-1 637V 
P78.  Kaura  Perkins  on  behalf  of  La'Jerrious 
I    Perkins,  Houston,  Texas.  Court  of  Federal 
I    Claims  Number  02-1638V 
^79.  Charmaine  O'Bryant  on  behalf  of  Ben 
I    Edward  Vamado,  Houston,  Texas,  Court  of 
j    Federal  Claims  Number  02-1639V 
feSO.  Sharon  Reed  on  behalf  of  Trevor 

Anthony  Reed,  Houston,  Texas,  Court  of 
1    Federal  Claims  Number  02-1640V 
?81.  Carla  Wallace  on  behalf  of  A'Ja  Wallace, 

Houston.  Texas,  Court  of  Federal  Claims 

Number  02-1 64 IV 
?82.  Shalottie  Reynolds  on  behalf  of  Michael 

Anthony  Fort,  Jr..  Houston,  Texas,  Court  of 
I    Federal  Claims  Number  02-1642V 
^83.  Rozella  Webb  on  behalf  of  Cadarrious 
I   Hodges,  Houston,  Texas,  Court  of  Federal 
I   Claims  Number  02-1643V 
284.  Maple  Campbell  on  behalf  of  Jamie 

Gilson.  Houston.  Texas,  Court  of  Federal 
!   Claims  Number  02-1644V 
185.  Lori  and  Jeffrey  Bradstreet  on  behalf  of 

Matthew  James  Bradstreet,  Melbourne, 
I  Florida,  Court  of  Federal  Claims  Number 
1  02-1645V 
i86.  Suzanne  and  Russell  Pieper  on  behalf  of 

Sean  Pieper,  Melbourne,  Florida,  Court  of 

Federal  Claims  Number  02-1 646V 
^87.  Lori  and  Jeffrey  Bradstreet  on  behalf  of 
!  Elizabeth  Bradstreet,  Melbourne,  Florida, 

Court  of  Federal  Claims  Number  02-1647V 

288.  Alison  and  Daniel  Bushnell  on  behalf  of 
j  Joshua  Bushnell,  Auburn,  Massachusetts, 

I  Court  of  Federal  Claims  Number  02-1648V 

289.  Natasha  and  John  Hooks  on  behalf  of 
Nijah  Shemar  Hooks,  Hammond, 

j  Louisiana,  Court  of  Federal  Claims  Number 
I  02-1 649V 

290.  Meri  and  Shawn  Kelly  on  behalf  of 
Daiviel  Laumece  Kelly,  Whitestone,  New 
York,  Court  of  Federal  Claims  Number  02- 
1650V 

291.  Elizabeth  and  Robert  Davis  on  behalf  of 
[  Brandon  Taylor  Davis.  Glendale, 

California,  Court  of  Federal  Claims  Number 
02-1651V 

292.  Bridgette  and  Stephen  Hernandez  on 
j  behalf  of  Stephen  Matthew  Hernandez. 

Gilbert.  Arizona.  Court  of  Federal  Claims 
Number  02-1652V 

293.  Aimee  and  John  Lewis  on  behalf  of 
Brandon  Thomas  Lewis,  Ridley  Park, 

I  Pennsylvania,  Court  of  Federal  Claims 
I  Number  02-1653V 

294.  Julie  and  David  Baskin  on  behalf  of 
Danielle  Alise  Baskin,  Houston.  Texas. 
Court  of  Federal  Claims  Number  02-1654V 

295.  Kelly  and  Peter  Brush  on  behalf  of  Peter 
James  Brush,  Harve  De  Grace,  Maryland, 
Court  of  Federal  Claims  Number  02-1 655V 


296.  Traci  and  Rodney  Miller  on  behalf  of 
Sydney  Paige  Miller,  Latrobe, 
Pennsylvania,  Court  of  Federal  Claims 
Number  02-1656V 

297.  Jennifer  and  Kenneth  Bartels  on  behalf 
of  Jeremy  Curtis  Bartels,  Neenah, 
Wisconsin.  Court  of  Federal  Claims 
Number  02-1 657V 

298.  Jennifer  and  Kenneth  Bartels  on  behalf 
of  Joshua  Aaron  Bartels.  Neenah, 
Wisconsin,  Court  of  Federal  Claims 
Number  02-1658V 

299.  Kimberly  and  Orville  Baumgardner  on 
behalf  of  Alexander  Michael  Baumgardner, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1659V 

300.  Catherine  and  Peter  Marasco  on  behalf 
of  Thomas  Marasco,  New  York,  New  York, 
Court  of  Federal  Claims  Number  02-1 660V 

301.  Donna  and  Elias  Hourani  on  behalf  of 
Stefan  E.  Hourani,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1662V 

302.  Alfred  Lonky,  Bayside,  New  York,  Court 
of  Federal  Claims  Number  02-1 663  V 

303.  Jo  Ann  and  Nicholas  Stadtmueller  on 
behalf  of  Mark  Stadtmueller.  Vienna, 
Virginia,  Court  of  Federal  Claims  Number 
02-1665V 

304.  Ben  Radecky.  Vierma.  Virginia,  Court  of 
Federal  Claims  Number  02-1 666V 

305.  Jillian  and  Scott  Copeland  on  behalf  of 
Nicolas  Copeland,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  02-1667V 

306.  Haidee  and  Carl  DeRouen  on  behalf  of 
Isabella  DeRouen,  Cape  Girardeau, 
Missouri.  Court  of  Federal  Claims  Number 
02-1 668V 

307.  Connie  Hudson  on  behalf  of  Adam 
Ebinger,  Cape  Girardeau,  Missouri,  Court 
of  Federal  Claims  Number  02-1 669  V 

308.  Carrie  and  Clint  Harlan  on  behalf  of 
Hunter  Harlan,  Cape  Girardeau,  Missouri, 
Court  of  Federal  Claims  Number  02-rl670V 

309.  Carola  and  Herman  Bernard  on  behalf  of 
Reginald  L.  Bernard,  New  Orleans. 
Louisiana,  Court  of  Federal  Claims  Number 
02-1672V 

310.  Ellen  Schneider  and  Samuel  Alexander 
on  behalf  of  Benjamin  D.  Alexander,  New 
Orleans,  Louisiana.  Court  of  Federal 
Claims  Number  02-1673V 

311.  Georgia  and  Freddie  Anderson  on  behalf 
of  Robert  Thomas- Anderson,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1674V 

312.  Melissa  McGrew  and  Larry  Blackwell  on 
behalf  of  Martin  F.  Blackwell,  New 
Orleans,  Louisiana,  Court  of  Federal 
Claims  Number  02-1675V 

313.  Chundra  and  Oscar  Blakely  on  behalf  of 
Ryan  B.  Blakely,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1676V 

314.  Camilla  and  Gary  Brown  on  behalf  of 
Justin  F.  Brown,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1677V 

315.  AUyson  and  Bryan  Collins  on  behalf  of 
Zachary  W.  Collins,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1678V 

316.  Sherry  and  C.  A.  Cook  on  behalf  of 
Darron  A.  Cook,  New  Orleans.  Louisiana, 
Court  of  Federal  Claims  Number  02-1679V 

317.  Beverly  and  Jules  Cousin  on  behalf  of 
Evan  C.  Cousin.  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1 680V 

318.  Cheryl  and  David  Cutler  on  behalf  of 
Jeremiah  S.  Cutler,  New  Orleans, 


Louisiana.  Court  of  Federal  Claims  Number 
02-1681V 

319.  Maurica  Johnson  and  Lee  Dickey  on 
behalf  of  Demarkus  Dickey.  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1682V 

320.  Sonja  and  Tony  Floumoy  on  behalf  of 
Tony  K.  Floumoy,  Jr.,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1683V 

321.  Sue  Ann  and  David  Forbat  on  behalf  of 
Luke  E.  Forbat,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1684V 

322.  Connie  and  John  Gamberi  on  behalf  of 
John  A.  Gamberi,  Jr.,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1685V 

323.  Gena  Adams  on  behalf  of  Christopher  T. 
Glover,  New  Orleans.  Louisiana,  Court  of 
Federal  Claims  Number  02-1 686V 

324.  Carolyn  and  Elton  Green  on  behalf  of 
Michael  Green,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1687V 

325.  Mary  Jane  and  Scott  Guidry  on  behalf 
of  William  Hunt  Guidry,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1 688V 

326.  Wendy  and  Dustin  Hilton  on  behalf  of 
Hannah  Hilton.  New  Orleans.  Louisiana, 
Court  of  Federal  Claims  Number  02-1 689V 

327.  Michelle  Stewart  Holloway  on  behalf  of 
Arnissa  Lachell  Holloway,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1690V 

328.  Jaquary  Jackson  on  behalf  of  Kheirin 
Jackson.  New  Orleans,  Louisiana,  Court  of 
Federal  Claims  Number  02-1691V 

329.  Laurie  and  Mark  Klinedinst  on  behalf  of 
Kelsey  F.  Klinedinst,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1 692V 

330.  Shirley  Lacey  on  behalf  of  Ahkeem 
Lacey,  New  Orleans,  Louisiana,  Court  of 
Federal  Claims  Number  02-1693V 

331.  Kristi  Lee  on  behalf  of  Justin  Samuel, 
New  Orleans,  Louisiana,  Court  of  Federal 
Claims  Number  02-1 694V 

332.  Catherine  and  Kenneth  Montz  on  behalf 
of  Seth  J.  Montz,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1695V 

333.  Teri  and  Tracy  Pitts  on  behalf  of  Jerod 
A.  Pitts,  New  Orleans,  Louisiana.  Court-of 
Federal  Claims  Number  02-1 696V 

334.  Brandi  Poteat  on  behalf  of  Ethan  Poteat, 
New  Orleans.  Louisiana,  Court  of  Federal 
Claims  Number  02-1 697V 

335.  Victoria  and  Kelvin  Samuel  on  behalf  of 
Kamisha  L.  Samuel,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1698V 

336.  Dianna  Lyn  Schumacher,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1699V 

337.  Annette  and  John  Stewart  on  behalf  of 
Ian  E.  Stewart,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1 700V 

338.  Vanessa  and  Sherman  Thomas  on  behalf 
of  Sherman  A.  Thomas,  Jr.,  New  Orleans, 
Louisiana.  Court  of  Federal  Claims  Number 
02-1701V 

339.  Jennifer  and  James  Toombs  on  behalf  of 
Jacob  M.  Toombs,  New  Orleans,  Louisiana, 
Court  of  Federal  Claims  Number  02-1 702V 

340.  Lauren  and  David  Underwood  on  behalf 
of  Rachael  H.  Underwood,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1 703V 
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341.  Donna  and  Thomas  Williams  on  behalf 
of  Dylan  R.  Williams,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1 704V 

342.  Shawanda  and  Theodore  Williams  on 
behalf  of  Elijah  Williams.  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
02-1 705V 

343.  Shawanda  and  Theodore  Williams  on 
behalf  of  Jeremy  Williams,  New  Orleans. 
Louisiana.  Court  of  Federal  Claims  Number 
02-1 706V 

344.  Julie  and  James  Christiansen  on  behalf 
of  Karissa  Joann  Christiansen,  Temecula, 
California,  Court  of  Federal  Claims  Number 
02-1 707V 

345.  Tony  Vi  and  Thuy  Hunyh  on  behalf  of 
Brandon  Vi.  Temecula.  California,  Court  of 
Federal  Claims  Number  02-1 708V 

346.  Michelle  and  Harold  Hannon  on  behalf 
of  Christian  Hannon,  Temecula,  California, 
Court  of  Federal  Claims  Number  02-1 709V 

347.  Monica  and  Scott  Mattias  on  behalf  of 
Alexander  Scott  Mattias.  Temecula, 
California,  Court  of  Federal  Claims  Number 
02-1 710V 

348.  Charleyne  Stumpf  on  behalf  of  Kyle 
William  Stumpf,  Chelmsford, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1 71 IV 

349.  Alton  Alexander  on  behalf  of  Alton 
Aaron  Alexander,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1712V 

350.  Ann-Marie  and  Patrick  Crowe  on  behalf 
of  Danile  Crowe,  Minneapolis,  Minnesota, 
Court  of  Federal  Claims  Number  02-1 713V 

351.  Kelly  and  Richard  Kerns  on  behalf  of 
Kayle  Kerns,  Olathe,  Kansas,  Court  of 
Federal  Claims  Number  02-1 7 14V 

352.  Kelly  and  Richard  Kerns  on  behalf  of 
Daniel  Kerns.  Olathe,  Kansas.  Court  of 
Federal  Claims  Number  02-1715V 

353.  Janel  McGrath  on  behalf  of  Amanda 
McGrath,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 7 16V 

354.  Cindy  Nix  on  behalf  of  Garrett  Nix, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 717V 

355.  Julia  Oh  on  behalf  of  Brayden  Oh, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 718V 

356.  Christine  Roberts  on  behalf  of  Carl 
Roberts,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1719V 

357.  Andrea  Sovem  on  behalf  of  Kolin 
Sovem,  Portland.  Oregon,  Court  of  Federal 
Claims  Number  02-1 720V 

358.  Karen  and  Christopher  Stanley  on  behalf 
of  Heath  Stanley,  Portland,  Oregon,  Court 
of  Federal  Claims  Number  02-1 72 IV 

359.  Rachel  Kirk  on  behalf  of  Deven  Kirk, 
Portland.  Oregon,  Coi"^  of  Federal  Claims 
Number  02-1 722V 

360.  Angela  Bliss-Chavelas  on  behalf  of 
Alexander  Chavelas,  Portland,  Oregon, 
Court  of  Federal  Claims  Number  02-1 723  V 

361.  Kemberlya  Finnie  on  behalf  of  Sha 
Quana  Finnie,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 724V 

362.  Tracey  Imper  on  behalf  of  Jadin  Imper, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 725V 

363.  Bree  Lyn  Lewis  on  behalf  of  Hope 
Lewis,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  02-1 726V 


364.  Jonathan  Mahurin  on  behalf  of  Tristan 
Mahurin,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1 727V 

365.  Sha  and  Jason  Hurst  on  behalf  of 
Hannah  Hurst,  Birmingham,  Alabama, 
Court  of  Federal  Claims  Number  02-1 732V 

366.  Terri  Nagel  on  behalf  of  Ethan  Nathan 
McCabe,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1 733V' 

367.  Kelly  and  Bradley  King  on  behalf  of 
Sean  King,  Great  Neck,  New  York,  Court  of 
Federal- Claims  Number  02-1734V 

368.  Joanne  and  Gregory  Killiam  on  behalf  of 
Zackery  S.  Killiam,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 735V 

369.  Cindy  and  Jason  Kifer  on  behalf  of 
Austin  Kifer,  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  02-1736V 

370.  Michele  and  Vincent  Lovenduski  on 
behalf  of  Austin  Lovenduski,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  02-1 737V 

371.  Kim  Lampp  on  behalf  of  Joseph  R. 
Lampp,  Great  Neck,  New  York.  Court  of 
Federal  Claims  Number  02-1 738V 

372.  Dale  Norman  on  behalf  of  Alexander 
Norman,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 739V 

373.  Benjamin  Blood  on  behalf  of  Paul  Blood, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 740V 

374.  Vincent  Fusco  on  behalf  of  Vincent  A. 
Fusco,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1741V 

375.  Nathaniel  Brogan-Kim  on  behalf  of  Paul 
Kim,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 742V 

376.  Lori  Matula  on  behalf  of  Paul  Matula, 
Arlington  Heights,  Illinois,  Court  of 
Federal  Claims  Number  02-1 743V 

377.  Donna  Manente  on  behalf  of  M&lanie 
Manente,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 746V 

378.  Donna  Manente  on  behalf  of  Michael 
Manente,  Vienna,  Virginia,  Court  of 
Federal  Claims  Numl^r  02-1 747V 

379.  Julie  and  Seth  Hemingway  on  behalf  of 
Colter  Hemingway,  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  02-1 748V 

380.  Kelly  and  Richard  Kerns  on  behalf  of 
Andrew  Kerns,  Olathe,  Kansas,  Court  of 
Federal  Claims  Number  02-1 749V 

381.  linger  Rosalez-Fergus  on  behalf  of 
Charles  Fergus,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 750V 

382.  Shelley  Woodard  on  behalf  of  Dylan 
Hunt,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 75 IV 

383.  Sandra  Cuevas  on  behalf  of  Jacob 
Cuevas,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 752V 

384.  Margaret  Simms  on  behalf  of  Joshua 
Simms,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 753V 

385.  Ursula  Zettlemoyer  on  behalf  of  Melanie 
Zettlemoyer,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  02-1754V 

386.  Toby  Gregory  on  behalf  of  Jonathan 
Dean  Gregory,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 755V 

387.  Mary  Wallace  on  behalf  of  Grant 
Wallace,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 756V 

388.  Gabriele  Sausnock  on  behalf  of  Joseph 
Brady,  IV,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1757V 


389.  Richard  A.  Diamond  on  behalf  of 
Richard  F.  Diamond,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  02-1 758V 

390.  Irene  Sturgeon  on  behalf  of  Jacob 
Sturgeon,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 759V 

391.  Kay  and  Thomas  Dykes  on  behalf  of 
Thomas  Dykes,  Jr.,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1 760V 

392.  Jacquelyn  Wilkerson  and  Scott  Shirley 
on  behalf  of  Jordan  Shirley,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
02-1761V 

393.  Martin  O'Brien  and  Jacqueline  Mooney 
O'Brien  on  behalf  of  Kevin  O'Brien, 
Houston,  Texas.  Court  of  Federal  Claims 
Number  02-1 762V 

394.  Cheryl  and  Donald  Bondank  on  behalf 
of  Gunnar  H.  Bondank,  Houston,  Texas, 
Court  of  Federal  Claims  Number  02-1 763V 

395.  Ilene  and  Thomas  Bassler  on  behalf  of 
Daniel  Bassler,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 764V 

396.  Carmen  and  Craig  Carley  on  behalf  of 
Collin  Seamus  Carley,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  02-1 765V 

397.  Jennifer  and  Scott  Kincaid  on  behalf  of 
Lauren  Kincaid,  Lewisville,  Texas,  Court  of 
Federal  Claims  Number  02-1766V 

398.  Cathy  Dean,  Lyburn,  West  Virginia, 
Court  of  Federal  Claims  Number  02-1 769V 

399.  Lisa  and  Michael  Fesanco  on  behalf  of 
Michael  John  Fesanco.  North  Miami, 
Florida,  Court  of  Federal  Claims  Number 
02-1 770V 

400.  Adraine  and  David  Kerns  on  behalf  of 
Christopher  Wayne  Kerns,  Richmond, 
Virginia,  Court  of  Federal  Claims  Number 
02-1771V 

401.  Kim  and  Paul  Morel  on  behalf  of 
Brittany  Mashell  Morel,  Milton.  Florida, 
Court  of  Federal  Claims  Number  02-1 772V 

402.  Edward  Page,  Sr.  on  behalf  of  Florence 
Page,  Deceased,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 774V 

403.  Barbara  Hall  on  behalf  of  Dennis 
Culbert,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 775V 

404.  Kenyada  Snell  on  behalf  of  Cedarrious 
Dunmore,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 776V 

405.  Lisa  Jackson  on  behalf  of  Sabrina 
Jackson.  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 777V 

406.  Shamarion  Jones  on  behalf  of  Ronald 
Williams,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 778V 

407.  Yakima  Thomas  on  behalf  of  Anfemee 
Thomas,  Hotiston,  Texas,  Coiut  of  Federal 
Claims  Number  02-1 779V 

408.  Brenda  White  on  behalf  of  Steven  White, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1 780V 

409.  Cathy  Hedrick  on  behalf  of  Jayce 
Hedrick,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 781V 

410.  Cathy  Hedrick  on  behalf  of  Marvin 
Hedrick,  Houston,  Texas,  Court  of  Federal 
Claims  Nbmber  02-1 782V 

411.  Lynda  Green  on  behalf  of  Anthony 
Dean,  Jr.,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 783V 

412.  Victoria  Andrews  on  behalf  of  Orry 
Andrews,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 784V 
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413.  Penny  Taylor  on  behalf  of  Briaima 
Ainsworth,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 785V 

414.  Steven  Gretchko  on  behalf  of  Benjamin 

;  Gretchko,  Birmingham,  Michigan,  Court  of 
Federal  Claims  Number  02-1 788V 

415.  Kathleen  and  Jordan  Vickers  on  behalf 
of  Jordan  Vickers,  Jr.,  Houston,  Texas, 

i  Court  of  Federal  Claims  Number  02-1 789V 

416.  Renee  and  James  Stepnoski  on  behalf  of 
Tyler  Stepnoski,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 790V 

417.  Carol  and  Ken  Stanton  on  behalf  of 

I  Krystal  L.  Stanton,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-1 791V 

418.  Pattie  and  Galen  Gamble  on  behalf  of 
Caret  E.  Bamble,  Houston,  Texas,  Court  of 

!  Federal  Claims  Number  02-1 792V 

419.  Melanie  G.  Mulderig  on  behalf  of 
Nicholas  J.  Mulderig,  Alexandria,  Virginia, 
Court  of  Federal  Claims  Number  02-1 793V 

420.  Karen  Harbin  on  behalf  of  Ryka  Nicole 
Harbin,  Deceased,  Gurly,  Alabama,  Court 
of  Federal  Claims  Number  02-1 794V 

4?1.  Katheryn  and  Timothy  Hartigan  on 
behalf  of  Conner  M.  Hardigan,  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
02-1 796V 

422.  Beth  and  Bill  Wilson  on  behalf  of 

I  Mitchell  Wilson,  Deceased,  Los  Gatos, 

I  California,  Court  of  Federal  Claims  Number 

I  02-1 797V 

423.  Angela  and  Renato  Spennato  on  behalf 
of  Gennaro  Spennato,  Great  Neck.  New 

I  York,  Court  of  Federal  Claims  Number  02- 
'  1798  V 

424.  Cherie  and  Richard  Gates  on  behalf  of 
Riyo  Gates,  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  02-1 799V 

425.  Elaine  Sorenson  on  behalf  of  Eldon 
Sorenson,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  02-1800V 

426.  Kimberly  Ngo  on  behalf  of  Joan  Ngo, 

I  Portland,  Oregon,  Court  of  Federal  Claims 
Number  02-1 80 IV 

427.  Melissa  Hicks  on  behalf  of  Liberty 
Hicks,  Portland,  Oregon,  Court  of  Federal 

!  Claims  Number  02-1 802V 

428.  Darren  Lamar  Cooks  on  behalf  of  Jason 
Lawrence  Cooks,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1803V 

429.  Helen  Vaglia  on  behalf  of  Dean  Vaglia, 
[Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 804V 

430.  Denise  and  Michael  Carrillo  on  behalf  of 
jMatthew  Carrillo,  Chicago,  Illinois,  Court 
!of  Federal  Claims  Number  02-1805V 

431.  Julie  and  Mark  Murtagh  on  behalf  of 
Mark  G.  Murtagh,  III,  Alexandria,  Virginia, 
Court  of  Federal  Claims  Number  02-1806V 

432.  Shirley  Cruel  on  behalf  of  Carlos 
Anderson,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 808V 

433.  Yulunda  Henry-Lacking  on  behalf  of 
Xevonte  Henry,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1809V 

434.  Sharon  Kaho  on  behalf  of  Joseph  Knight. 
Jr.,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1810V 

435.  Sharon  Kaho  on  behalf  of  Joshua  Knight, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1811V 

436.  Bessie  DuVaul  on  behalf  of  Jajuan 
QeVaul,  Houston,  Texas,  Court  of  Federal 
:]laims  Number  02-1812V 


437.  Nicole  Freeman  on  behalf  of  Shukeven 
Freeman,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1813V 

438.  Michael  Goff  on  behalf  of  Maegan  Goff, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1^14V 

439.  Michelle  Wilson  on  behalf  of  Rodreckos 
Hill,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 815V 

440.  Michelle  Wilson  on  behalf  of  James  Hill, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-1816V 

441.  Margie  January  on  behalf  of  Elmo 
January,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1817V 

442.  Dorothy  Green  on  behalf  of  Earl 
Manning,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 818V 

443.  Connie  Thomas  on  behalf  of  Cordrion 
Tucker,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1819V 

444.  Barbara  Wells-Henry  on  behalf  of 
Quatavieus  Wells,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1 820V 

445.  Catherine  and  Jared  Cook  on  behalf  of 
McCrae  Cook,  Melbournp,  Florida,  Court  of 
Federal  Claims  Number  02-1821V 

446.  Patricia  and  Brett  Brenner  on  behalf  of 
Bradley  Brenner,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1822V 

447.  Virginia  and  Robin  Conner  on  behalf  of 
Matthew  R.  Conner,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  02-1 823V 

448.  Kimberly  and  James  Barry  on  behalf  of 
Shawn  P.  Barry,  Melbourne,  Florida,  Court 
of  Federal  Claims  Number  02-1824V 

449.  Susan  and  Jimmy  Carr  on  behalf  of 
Daniel  V.  Carr,  Panama  City  Beach, 
Florida,  Court  of  Federal  Claims  Number 
02-1825V 

450.  Laurey  Tedeschi  on  behalf  of  Jagger 
Thomas  Geroge-Tedeschi.  Dallas,  Texas. 
Court  of  Federal  Claims  Number  02-1 826V 

451.  Sandra  Daneri  on  behalf  of  Erik  Daneri, 
Harvest.  Alabama,  Court  of  Federal  Claims 
Number  02-1 83  ]V 

452.  Elizabeth  and  Steven  Skovyon  on  behalf 
of  Quinn  Philip  Skovron.  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  02-1832V 

453.  Atoya  Moses  on  behalf  of  Gadarius 
Gavon  Russell,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  02-1833V 

454.  Gregory  Nevraian  on  behalf  of  Benjamin 
Lawrence  Newman,  Ridgeland, 
Mississippi,  Court  of  Federal  Claims 
Number  02-1 834V 

455.  Kathren  Pigg-Kelly  on  behalf  of  Jason 
Mark  Kelly,  Petal,  Mississippi,  Court  of 
Federal  Claims  Number  02-1835V, 

456.  Billy  Gresham  on  behalf  of  Joshua 
Gresham,  Jackson.  Mississippi,  Court  of 
Federal  Claims  Number  02-1836V 

457.  Nina  Del  Rio  on  behalf  of  Rachel  Renee 
Del  Rio,  Jackson,  Mississippi,  Court  of 
Federal  Claims  Number  02-1 837V 

458.  Jomella  M.  Hattix  on  behalf  of  Ladasia 
N.  Brown,  Jackson,  Mississippi,  Court  of 
Federal  Claims  Number  02-1 838V 

459.  Melanie  Yelverton  on  behalf  of  Jasmine 
Hope  Abel,  Jackson,  Mississippi,  Court  of 
Federal  Claims  Number  02-1839V 

460.  James  E.  Nicholson  on  behalf  of  Jeremy 
Clydell  Nicholson,  Jackson,  Mississippi, 
Court  of  Federal  Claims  Number  02-1840V 

461.  Kacey  Black  Burgess  on  behalf  of 
Maxwell  Parker  Lee  Burgess,  Jackson, 


Mississippi,  Court  of  Federal  Claims 
Number  02-1 84 IV 

462.  Sylvia  Brown  on  behalf  of  Jasmine 
Racquel  Brown,  Mesquite,  Texas,  Court  of 
Federal  Claims  Number  02-1842V 

463.  Rosa  E.  Douglas  on  behalf  of  John 
William  Douglas,  El  Paso,  Texas,  Court  of 
Federal  Claims  Number  02-1843V 

464.  Krissy  J.  Fagan  on  behalf  of  Bradley  Kole 
Fagan,  Arlington,  Texas,  Court  of  Federal 
Claims  Number  02-1 844V 

465.  Rhonda  L.  Jones  on  behalf  of  Kristin  M. 
Jones,  Beaumont,  Texas.  Court  of  Federal 
Claims  Number  02-1845V 

466.  Lilly  Martinez  Davila  on  behalf  of 
Adrian  Andrew  Martinez,  El  Paso,  Texas, 
Court  of  Federal  Claims  Number  02-1846V 

467.  Joel  Salas,  Sr.  on  behalf  of  Joel  Salas,  Jr., . 
Dallas,  Texas,  Court  of  Federal  Claims 
Number  02-1847V 

468.  Bennetta  Chiles  on  behalf  of  Toni 
Chiles.  Arlington,  Texas,  Court  of  Federal 
Claims  Number  02-1 848V 

469.  Gricelda  Gonzalez  on  behalf  of  Eveiyn 
S.  Uvalle,  Dallas,  Texas,  Court  of  Federal 
Claims  Number  02-1 849V 

470.  Gricelda  Gonzalez  on  behalf  of  Rolando 
Uvalle.  Dallas,  Texas,  Court  of  Federal 
Claims  Number  02-1 850V 

471.  Cheryl  Kams  on  behalf  of  Scott  David 
Kams,  Tyler.  Texas.  Court  of  Federal 
Claims  Number  02-1 852V 

472.  Patricia  Demoville  on  behalf  of  Dakota 
Lee  Demoville,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1 853V 

473.  Sherry  Pearson  on  behalf  of  Tristen 
Lloyd  Pearson.  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1857V 

474.  Aimette  Lagan  on  behalf  of  Bryan  Lagan, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  02-1 858V 

475.  Monica  and  Matthew  White  on  behalf  of 
Kendrick  White.  Richmond,  Virginia,  Court 
of  Federal  Claims  Number  02-1 8S9V 

476.  Rosemar>'  and  Joel  Walker  on  behalf  of 
Benjamin  Walker,  Salisbury',  North 
Carolina,  Court  of  Federal  Claims  Number 
02-1 860V 

477.  Brandi  Lewellyn  on  behalf  of  Brandon 
Pressler,  Salisbury,  North  Carolina,  Court 
of  Federal  Claims  Number  02-1861V 

478.  Luann  and  Kent  Mclver  on  behalf  of 
David  Mclver,  Salisbury,  North  Carolina, 
Court  of  Federal  Claims  Number  02-1 862V 

479.  Luann  and  Kent  Mclver  on  behalf  of  Eric 
Mclver,  Salisbury,  North  Carolina,  Court  of 
Federal  Claims  Number  02-1 863V 

480.  Amy  and  Vernon  Marion  on  behalf  of 
Nicholas  Chase  Marion,  Salisbury,  North 
Carolina.  Court  of  Federal  Claims  Number 
02-1864V 

481 .  Cynthia  Davis  on  behalf  of  Zachary 
Davis.  Salisbury,  North  Carolina,  Court  of 
Federal  Claims  Number  02-1865V 

482.  Kasandra  Adams  on  behalf  of  Terrence 
Adams,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1866V 

483.  Sheila  Lumpkin  on  behalf  of  Eliezer 
Beamen,  Houston,  Texas,  €ourt  of  Federal 
Claims  Number  02-1 867V 

484.  Lavena  Williams  on  behalf  of  Eddronica 
Williams,  Houston,  Texas,  Court  of  Federal 

.  Claims  Number  02-1 868V 

485.  Thelma  Wilson  on  behalf  of  Richandra 
Thomas,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1 869V 
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486.  Supermia  Shannon  on  behalf  of  Stanton 
Scott,  Jr.,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1870V 

487.  Sherry  Luss  on  behalf  of  Martin 
Robertson,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1871 V 

488.  Belinda  Flowers  on  behalf  of  Eugena 
Grisby,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-1872V 

489.  Valerie  Shropshire  on  behalf  of  Israel 
Smith,  Houston.  Texas,  Court  of  Federal 
Claims  Number  02-1 873V 

490.  Stephanie  and  Eric  Roan  on  behalf  of 
Ashley  E.  Roan.  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1874V 

491.  Cindy  and  William  Van  Lammeren  on       . 
behalf  of  John  Van  Lammeren,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
02-1875V 

492.  Angela  and  Joseph  Rockhold  on  behalf 
of  Trayven  Rockhold,  Houston.  Texas, 
Court  of  Federal  Claims  Number  02-1 8  76V 

493.  Jennifer  and  Kevin  Teague  on  behalf  of 
Tristan  R.  Teague,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-1877V 

494.  Cindy  and  William  Van  Lammeren  on 
behalf  of  Hannah  Van  Lammeren,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
02-1 878V 

495.  Marlene  Sirianno  on  behalf  of  Matthew 
Ryan  Sirianno,  Hamburg,  New  York,  Court 
of  Federal  Claims  Number  02-1 879V 

496.  Connie  Parish  on  behalf  of  Crystal 
Marian  Parrish,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1880V 

497.  Nadia  Keyes  on  behalf  of  Keith  DiMauni 
London.  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-1881V 

498.  Frances  Dinkins  on  behalf  of  Blake 
Turner  Dinkins,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1 882V 

499.  Jeannette  Ortiz  Qulntero  on  behalf  of 
Armando  Quintero,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 883V 

500.  Philip  Lanzatella  on  behalf  of  Philip  J. 
Lanzatella,  III,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 884V 

501.  Susan  Cottingham  on  behalf  of  Meagan 
Cottingham,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Nimiber  02-1885V 

502.  Rita  Black  on  behalf  of  Harmon  Black, 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  02-1 886V 

503.  Michael  Farquhar  on  behalf  of  Katelyn 
Farquhar,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1887V 

504.  Rosemarie  Scott  on  behalf  of  Clarita 
Faith  Scott,  Boston.  Massachusetts.  Court 
of  Federal  Claims  Number  02-1 888V 

505.  Thomas  Marateo  on  behalf  of  Nicholas 
Marateo,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 889V 

506.  Don^a  Knepple  on  behalf  of  Taylor 
Knepple,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 890V 

507.  Brian  Aaron  on  behalf  of  Liam  Aaron, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1891V 

508.  Patricia  and  Kyle  Sonnier  on  behalf  of 
Benjamin  Sonnier,  Baton  Rouge,  Louisiana, 
Court  of  Federal  Claims  Number  02-1 892V 

509.  Laura  and  Jay  Stutz  on  behalf  of  Jeremy 
Stutz,  New  York,  New  York,  Court  of 
Federal  Claims  Number  02-1893V  , 

510.  Cheryl  Hammonds  on  behalf  of  Myles 
Hammonds,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  02-1898V 


511.  Misti  McGill  on  behalf  of  Patric  Conner, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1899V 

512.  Barbara  Fortin  on  behalf  of  Kelly  Fortin, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1900V 

513.  Amy  Pressley  on  behalf  of  Tyler 
Pressley,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  02-1 901V 

514.  Stephen  Osmon  on  behalf  of  Grant 
Osmon,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1902V 

515.  Marie  Graves  on  behalf  of  Joshua  Graves, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 903V 

516.  Cynthia  Rosas  on  behalf  of  Tyler 
Santana,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 904V 

517.  Tracy  Yale  on  behalf  of  Richard  Logan 
Yale,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1905V 

518.  James  Novorr  on  behalf  of  Jacob  Novorr, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 906V 

519.  Melissa  Coleman  on  behalf  of  Brendon 
King,  Brockton,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1907V 

520.  Michelle  and  David  Lane  on  behalf  of 
Aaron  Keith  Lane,  Dallas,  Texas,  Court  of 
Federal  Claims  Nimiber  02-1910V 

521.  Debra  Abbott  on  behalf  of  Brent  Abbott, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1911V 

522.  Cynthia  Pichardo  on  behalf  of  George 
Pichardo,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1912V 

523.  Eric  Thacker  on  behalf  of  Trenton 
Thacker,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 913V 

524.  Cynthia  Dougherty  on  behalf  of  Matthew 
Dougherty,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1926V 

525.  Cynthia  Dougherty  on  behalf  of  Jennifer 
Dougherty,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  02-1 927V 

526.  Anette  Arthur  and  Peter  Salmon  on 
behalf  of  Peter  Lothar  Salmon,  Jr.,  Brick, 
New  Jersey,  Court  of  Federal  Claims 
Number  02-1928V 

527.  Patricia  and  Bradford  Wheeler  on  behalf 
of  Sheridan  Lalne  Wheeler,  Scottsdale, 
Arizona,  Court  of  Federal  Claims  Number 
02-1 929V 

528.  Michele  and  Joel  Wright  on  behalf  of 
Mason  Patrick  Wright,  Somers  Point,  New 
Jersey,  Court  of  Federal  Claims  Number 
02-1 930V 

529.  Carmella  and  Spencer  Shumate  on 
behalf  of  Kenneth  Spencer  Shumate, 
Chicago,  Illinois,  Court  of  Federal  Claims 
Number  02-1931V 

530.  Lisa  and  David  Wilcox  on  behalf  of 
Parker  Bruce  Wilcox,  Lansing,  Michigan, 
Court  of  Federal  Claims  Number  02-1932V 

531.  Shaimon  and  Chad  Beaty  on  behalf  of 
Kade  Anthony  Beaty,  Little  Rock, 
Arkansas,  Court  of  Federal  Claims  Number 
02-1933V 

532.  Gisele  Swanson  on  behalf  of  Mick 
Swanson,  Portland.  Oregon,  Court  of 
Federal  Claims  Number  02-1934V 

533.  Daniel  Krasner  and  Alexandria  Martins 
on  behalf  of  Edward  M.  Martins-Krasner, 
Dallas,  Texas,  Court  of  Federal  Claims 
Number  02-1935V 


534.  Mary  Beth  and  Eric  Williams  on  behalf 
of  Samuel  Williams,  Vienna,  Virginia. 
Court  of  Federal  Claims  Number  02-1 938V 

535.  Carl  Bialorucki  on  behalf  of  Bonnie 
Bialorucki,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1939V 

536.  Andrea  Abraham  on  behalf  of  Jesse 
Abraham,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1940V 

537.  Carolyn  Bunt  on  behalf  of  Michael  Bunt, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 94 IV 

538.  Leslie  Villarreal  on  behalf  of  Tyler 
Villarreal,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Nimiber  02-1 942V 

539.  Deanna  Wagner  on  behalf  of  Samantha 
BareReld,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 943V 

540.  Angela  Vines  on  behalf  of  Colton  Vines, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 944V 

541.  Sariah  Wilson  on  behalf  of  Kaleb 
Wilson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1945V 

542.  Deborah  Haney  on  behalf  of  Allison 
Haney,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 946V 

543.  Amy  Ellsworth  on  behalf  of  Daniel 
Ellsworth,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1947V 

544.  Jenni  Ogden  on  behalf  of  Alexis  Ogden, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-1 948V 

545.  Rebecca  and  Kevin  Wagnon  on  behalf  of 
Andrew  Ryan  Wagnon,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  02-1949V 

546.  Darla  and  Kirk  Botter  on  behalf  of  Cody 
Wyatt  Botter,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  02-1950V 

547.  Madeline  and  Robert  Kennedy  on  behalf 
of  Michael  Jacob  Kennedy,  Saint  Louis, 
Missouri,  Court  of  Federal  Claims  Number 
02-1951V 

548.  Syed  Muniruzzaman  on  behalf  of 
Nafessa  Syed,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1 954V 

549.  Wilhelmina  York  on  behalf  of  Joshua 
York,  Tyler,  Texas,  Court  of  Federal  Claims 
Number  02-1955V 

550.  Laronica  Smith  on  behalf  of  Quindon 
Jawan  Wooten,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-1 956V 

551.  Elmer  Valle  on  behalf  of  Diego  Isai 
Valle,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-1957V 

552.  Keva  Washington  on  behalf  of  Kevone 
Maurice  Washington,  Tyler,  Texas,  Court 
of  Federal  Claims  Number  02-1 958V 

553.  Sherry  Pitre  on  behalf  of  Catherine  Aim 
Pitre,  Tyler,  Texas,  Court  of  Federal  Claims 
Number  02-1959V 

554.  Tracy  Ball  on  behalf  of  Chase  Xavier 
Washington,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-1960V 

555.  Myma  Manco  on  behalf  of  Steven 
Manco,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1961V 

556.  Anna  and  Irving  Sepulveda  on  behalf  of 
Kenneth  Mikale  Sepulveda,  New  York, 
New  York,  Court  of  Federal  Claims 
Number  02-1 962V 

557.  Joseph  Donohue  on  behalf  of  Sean  J. 
Donohue,  Rochester,  New  York,  Court  of 
Federal  Claims  Number  02-1963V 

558.  Elaine  and  Ronald  Muthig  on  behalf  of 
Joseph  Muthig,  Schenectady,  New  York, 
Court  of  Federal  Claims  Number  02-1964V 
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559.  Rebecca  and  Timothy  Gleeson  on  behalf 
of  Anthony  Gleeson,  Harrisburg, 
Pennsylvania,  Court  of  Federal  Claims 
Number  02-1965V 

560.  Darlene  &  Nicholas  Downes  on  behalf  of 
Alannah  Mary  Downes  &  Sean  Andrew 
Downes,  New  York,  New  York,  Court  of 
Federal  Claims  Nimiber  02-1 966V 

561 .  Susan  Zottoli  on  behalf  of  Anthony 

^  Zottoli,  Meuthen,  Massachusetts,  Court  of 
Federal  Claims  Number  02-1 967V 

562.  Annette  Farrell  on  behalf  of  Shelby  G. 
Farrell-Romeo,  Cambridge,  Massachusetts, 
Court  of  Federal  Claims  Number  02-1 968V 

563.  Jean  M.  Whelan  on  behalf  of  Daniel 

I  Joseph  Whelan,  Dover,  New  Hampshire, 
Court  of  Federal  Claims  Number  02-1 969V 

564.  Jean  M.  Whelan  on  behalf  of  William 
Tiemey  Whelan,  Dover.  New  Hampshire, 
Court  of  Federal  Claims  Number  02-1970V 

565.  Regina  and  Terry  Harper  on  behalf  of 
Brandon  Tyler  Harper,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  02-1971 V 

566.  Renea  and  Keith  Reynolds  on  behalf  of 
Benjamin  Michael  Reynolds,  New  York, 
New  York,  Court  of  Federal  Claims 
Number  02-1 972  V 

567.  Celeste  Hopkins,  Las  Vegas,  Nevada, 
Court  of  Federal  Claims  Number  02-1 973  V 

568.  Christine  Coffin  on  behalf  of  Alex 
Coffin,  Scotia,  New  York,  Court  of  Federal 
Claims  Number  02-1975V 

569.  Melissa  Paisley  on  behalf  of  Kareem 
Nelson,  Manning,  South  Carolina,  Court  of 
Federal  Claims  Number  02-1976V 

570.  Christine  Brooks  on  behalf  of 
Christopher  Brooks,  Walterboro,  South 

j  Carolina,  Court  of  Federal  Claims  Number 
'02-1977V 

571.  Tracy  and  Joel  Enzor  on  behalf  of 
Natalie  Danielle  Enzor,  Garden  City,  South 
^Carolina,  Court  of  Federal  Claims  Number 
02-1978V 

572.  Mary  Williams  on  behalf  of  Courtney  N. 
Williams,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1979V 

573.  Elena  Byrd  on  behalf  of  Jonathan  S. 
Byrd,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1 980V 

574.  Tracy  Ranno  on  behalf  of  Dominic 
Ranno,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1981V 

575.  Thelma  Janina  Reyes  and  Collin  Richard 
ion  behalf  of  Donald  Carter  Richard,  Great 
INeck,  New  York,  Court  of  Federal  Claims 
Number  02-1982V 

576.  Bryan  Weissman  on  behalf  of  Michael 
Weissman,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1983V 

577.  Gloria  M.  Masse  on  behalf  of  Alec 
Masse,  Great  Neck,  New  York.  Court  of 
Federal  Claims  Number  02-1984V 

578.  Edward  William  Shannon  on  behalf  of 
Maria  K.  Shannon,  Great  Neck.  New  York, 
Court  of  Federal  Claims  Number  02-1 985V 

579.  Desiree  and  Troy  Feliciano  on  behalf  of 

tsaiah  Feliciano.  Great  Neck,  New  York, 
lourt  of  Federal  Claims  Number  02-1 986  V 

580.  James  Searle  on  behalf  of  Jonathan 
Emmanuel'Searle,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 987V 

581.  Brenda  Vactor  on  behalf  of  Julian 
Vactor,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1 988V 

582.  Joanne  Schmitt  on  behalf  of  Ryan  James 
Sarver,  Great  Neck,  New  York,  Court  of 
i^jederal  Claims  Number  02-1 989V 


583.  Anita  M.  Sherman  on  behalf  of 
Benjamin  Moriss  Sherman,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  02-1990V 

584.  Cheryl  Stanescu  on  behalf  of  Nicholas 
Stanescu,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1991V 

585.  Maria  and  Philip  Ehrlich  on  behalf  of 
Brandon  L.M.  Ehrlich,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  02- 
1992V 

586.  Angela  Tresize  on  behalf  of  Travis 
Mathew  Tresize,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  02-1 993V 

587.  Jose  Montalvo  and  Maria  Rivero  on 
behalf  of  Diego  Rivero,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Nuinber  02- 
1994V 

588.  Justina  Burke  on  behalf  of  Jada  Burke, 
Great  Neck,  New  York,  Court  of  Federal 
Claims  Number.02-1995V 

589.  Cheryl  Stanescu  on  behalf  of  Gabriella 
Stanescu,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1996V 

590.  Maureen  Schell  on  behalf  of  Vincent 
Schell,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  02-1997V 

591.  Kimberly  Robert  on  behalf  of  Hannah 
Kay  Robert,  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  02-1 998  V 

592.  Gloria  Paria  and  Gustavo  Rincon  on 
behalf  of  Kevin  Rincon,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  02- 
1999V 

593.  Luwana  and  Russell  Brown  on  behalf  of 
Trevor  Michael  Brown,  Miami,  Florida, 
Court  of  Federal  Claims  Number  02-2000V 

594.  Hope  and  David  dayman  on  behalf  of 
Jeremy  dayman,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2001V 

595.  Beth  and  Gary  Kompothecras  on  behalf 
of  Jefferson  Kompothecras,  Miami,  Florida, 
Court  of  Federal  Claims  Number  02-2002V 

596.  Wendy  and  Steven  Bredall  on  behalf  of 
Conor  Bredall,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2003V 

597.  Beth  Ann  and  LawTence  Volpe  on  behalf 
of  Zachary  Lawrence  Volpe,  Miami, 
Florida,  Court  of  Federal  Claims  Number 
02-2004V 

598.  Idalmis  Rodriguez  on  behalf  of 
Emmanuel  Placeres,  Miami,  Florida,  Court 
of  Federal  Claims  Number  02-2005V 

599.  Stephanie  and  Robert  Taylor  on  behalf 
of  Tyson  Taylor,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2006V 

600.  Judith  and  Eric  Vartal  on  behalf  of  Eric 
VartaJ,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-2007V 

601.  Candace  and  John  Shanaughy  on  behalf 
of  Tyler  Shanaughy,  Miami,  Florida,  Court 
of  Federal  Claims  Number  02-2008V 

602.  Jane  and  Jim  Mitchell  on  behalf  of 
Thomas  Mitchell,  Miami,  Florida,  Com    J 
Federal  Claims  Number  02-2009V 

603.  Monica  and  Patrick  McAloney  on  behalf 
of  John  McAloney,  Miami,  Florida,  Court 
of  Federal  Claims  Number  02-2010V 

604.  Paula  Mueller  on  behalf  of  Michael 
Mueller,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-201 IV 

605.  Barbara  Lupo  on  behalf  of  Michael 
Lupo,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-201 2 V 

606.  Maryann  Rubio  on  behalf  of  Anthony  J. 
Rubio,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-201 3V 


607.  Deann  and  Gregory  Sanders  on  behalf  of 
Colter  Lynn  Sanders,  Miami.  Florida,  Court 
of  Federal  Claims  Number  02-201 4  V 

608.  Cindy  and  Thomas  Whitby  on  behalf  of 
Ronnie  Whitby,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2015V 

609.  Charts  and  Brian  Wheless  on  behalf  of 
Joseph  Wheless,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2016V 

610.  John  Errington  on  behalf  of  Nicholas  C. 
Errington,  Miami,  Florida,  Court  of  Federal 
Claims  Number  02-20 1 7 V 

611.  Ellen  and  Greg  Blackburn  on  behalf  of 
Aaron  Blackburn,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-201 8 V 

612.  Julianna  and  Michael  Boisvert  on  behalf 
of  Benjamin  Boisvert,  Miami,  Florida. 
Court  of  Federal  Claims  Number  02-201 9V 

613.  Beth  and  Gary  Kompothecras  on  behalf 
of  Sarah  Kompothecras.  Miami,  Florida, 
Court  of  Federal  Claims  Number  02-2020V 

614.  Christine  and  Todd  Standish  on  behalf 
of  Cara  Standish,  Melbourne.  Florida, 
Court  of  Federal  Claims  Number  02-2021 V 

615.  Donna  and  Larry  Hardin  on  behalf  of 
Mikayla  A.  Hardin,  Melbourne.  Florida, 
Court  of  Federal  Claims  Number  02-2022V 

616.  James  Gamer  on  behalf  of  James  Gamer, 
in,  Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  02-2023V 

617.  Despina  Novie  on  behalf  of  Damien 
Vaughn,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  02-2024V 

618.  Ayaima  Taylor  on  behalf  of  Damien 
Vaughn,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-2025V 

619.  Shelly  Johnson  on  behalf  of  Chase 
Johnson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  02-2026V 

620.  Valerie  Shropshire  on  behalf  of  Jessica 
Brown,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-202  7 V 

621.  Mirian  Green  on  behalf  of  Nigel  Green, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  02-2028V 

622.  Iranus  Minor  Robinson  on  behalf  of  Eric 
Minor,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-2029V 

623.  Tawanda  Smith  on  behalf  of  Roamond 
Gaulden,  Jr.,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-2030V 

624.  Lauree  Hutchins  on  behalf  of  Martavious 
Robertson,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-203 IV 

625.  Ethel  Jackson  on  behalf  of  Charterion 
Moore,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-2032V 

626.  Vallessa  Clavelle  on  behalf  of  Diamond 
Clavelle,  Houston,  Texas,  Court  of  Federal 
Claims  Number  02-2033V 

627.  Viviana  and  Joe  Saldana  on  behalf  of 
Daniel  Jose  Saldana,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-2034V 

628.  Christine  and  Pedro  Carreira  on  behalf 
of  Nicholas  Carreira,  Houston,  Texas.  Court 
of  Federal  Claims  Number  02-2035V 

629.  Deborah  and  Gabriel  Adames  on  behalf 
of  David  Adames,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-2036V 

630.  Denise  and  Paul  Ventiquattro  on  behalf 
of  Jordan  Ventiquattro,  Houston,  Texas, 
Court  of  Federal  daims  Number  02-2037V 

631.  Mary  and  Thomas  Long  on  behalf  of 
Thomas  Long,  III,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-2038V 
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632.  Lynn  and  Matthew  English  on  behalf  of 
Richard  English,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-2039V 

633.  Zcihira  Matos-Plemons  on  behalf  of 
Joshua  Cullen  Plemons,  Dallas.  Texas, 
Court  of  Federal  Claims  Number  02-2040V 

634.  Carlos  D.  Robertson  on  behalf  of  Carlos 
D.  Hinton,  Hattiesburg,  Mississippi,  Court 
of  Federal  Claims  Number  02-2041 V 

635.  Donna  Meter  on  behalf  of  Jordan  Meter, 
Cape  Coral.  Florida.  Court  of  Federal 
Claims  Number  02-2044V 

636.  Nancy  Cannon  on  behalf  of  Michael 
Carmon.  Cape  Coral.  Florida.  Court  of 
Federal  Claims  Number  02-2045V 

637.  Stephanie  and  Matthew  Bushak  on 
behalf  of  Ryan  Matthew  Bushak,  New 
York,  New  York,  Court  of  Federal  Claims 
Number  02-2046V 

638.  Ronald  Weingarten  on  behalf  of  Noah 
Weingarten,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  02-2047V 

639.  Parbatie  and  John  Errington  on  behalf  of 
Nicholas  C.  Errington,  Miami,  Florida, 
Court  of  Federal  Claims  Number  02-2048V 

640.  Kelly  and  Mark  Porrey  on  behalf  of  Mark 
Anthony  Porrey,  Miami,  Florida,  Court  of 
Federal  Claims  Number  02-2049V 

641.  Theresa  and  Joseph  Herbert  on  behalf  of 
Joseph  David  Herbert,  Lake  Charles, 
Louisiana,  Court  of  Federal  Claims  Number 
02-2050V 

642.  Kellie  and  Ronald  Miller  on  behalf  of 
Avery  Hope  Miller,  Elizabethtown, 
Kentucky,  Court  of  Federal  Claims  Number 
02-2051V 

643.  Claudia  and  Michael  Popson  on  behalf 
of  Jeremy  Thomas  Popson,  Louisville, 
Kentucky,  Court  of  Federal  Claims  Number 
02-2052V 

644.  Lisa  and  A.  Tom  Canady  on  behalf  of 
Daniel  T.  Canady,  Baton  Rouge,  Louisiana, 
Court  of  Federal  Claims  Number  02-2053V 

645.  Jeannie  Wakelyn-Boyce  and  John  Boyce 
on  behalf  of  Adam  Grayson  Boyce, 
Newport  News,  Virginia,  Court  of  Federal 
Claims  Number  02-2054V 

646.  Jeannie  Wakelyn-Boyce  and  John  Boyce 
on  behalf  of  Austin  Michael  Boyce, 
Newport  News,  Virginia,  Court  of  Federal 
Claims  Number  02-2055V 

647.  Tonja  and  James  Callender  on  behalf  of 
James  Callender,  Jr.,  Baton  Rouge, 
Louisiana,  Court  of  Federal  Claims  Number 
02-2056V 

648.  Caroline  and  Matthew  Maddock  on 
behalf  of  Nicholas  Maddock,  Haslet,  Texas, 
Court  of  Federal  Claims  Number  02-2057V 

649.  John  Cloar  on  behalf  of  Thomas  Jake 
Cloar,  Mayfield,  Kentucky.  Court  of 
Federal  Claims  Number  02-2058V 

650.  Amy  Holmes  and  Charles  Weinstein  on 
behalf  of  Michael  D.  Weinstein,  Baton 
Rouge,  Louisiana.  Court  of  Federal  Claims 
Number  02-2059V 

651.  Ginger  and  Dennis  Brown  on  behalf  of 
Robert  Lee  Brown,  Columbus,  Indiana, 
Court  of  Federal  Claims  Number  02-2060V 

652.  Jodie  and  Tommy  Cockrell  on  behalf  of 
Joseph  Kaye  Cockrell,  Bossier  City, 
Louisiana,  Court  of  Federal  Claims  Number 
02-206 IV 

653.  Sandra  Bryant  on  behalf  of  Laura 
Elizabeth  Bryant,  Saint  Francisville, 
Louisiana,  Court  of  Federal  Claims  Number 
02-2062V 


654.  Rita  and  Robert  Parry  on  behalf  of 
Robert  J.  Parry,  Houston,  Texas,  Court  of 
Federal  Claims  Number  02-2063V 

655.  Kathy  Jo  and  Phil  Boriskie  on  behalf  of 
Matthew  Boriskie,  Houston,  Texas,  Court 
of  Federal  Claims  Number  02-2064V 

656.  Jaunice  and  A.  Lamar  Glaze  on  behalf 
of  Johnathan  Christopher  Glaze, 
Hattiesburg,  Mississippi,  Court  of  Federal 
Claims  Number  02-2065V 

657.  Jaunice  and  A.  Lamar  Glaze  on  behalf 
of  Matthew  Jameson  Glaze,  Hattiesburg, 
Mississippi,  Court  of  Federal  Claims 
Number  02-2066V 

658.  Jaunice  and  A.  Lamar  Glaze  on  behalf 
of-Lauren  Alexandra  Glaze.  Hattiesburg, 
Mississippi,  Court  of  Federal  Claims 
Number  02-2067V 

659.  Toni  and  Todd  Marks  on  behalf  of  Tad 
Nelson  Marks,  Baton  Rouge,  Louisiana, 
Court  of  Federal  Claims  Number  02-2068V 

660.  Erin  Holmes  on  behalf  of  Jacob  Holmes, 
Deceased,  Clark  County,  Nevada,  Court  of 
Federal  Claims  Number  02-2069V 

661.  Jami  Nelson  on  behalf  of  River  Gene 
White,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-2070V 

662.  Kimberly  Campbell  on  behalf  of  Dillon 
Campbell,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-2071V 

663.  Michael  Sanmions  on  behalf  of  Cody 
Michael  Sammons,  Tyler,  Texas,  Court" of 
Federal  Claims  Number  02-2072V 

664.  Suzanne  Robinson  on  behalf  of  Celeste 
Angelie  Robinson,  Tyler,  Texas,  Court  of 
Federal  Claims  Number  02-2073V 

665.  Chiniqua  Ward-Newsome  on  behalf  of 
Jalen  Jaamal  Newsome,  Tyler,  Texas,  Court 
of  Federal  Claims  Number  02-2074V 

666.  Kimberly  Campbell  on  behalf  of  Corey 
Campbell,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  02-2075V 

667.  Amy  Blubaugh  and  Kelly  Tanner  on 
behalf  of  Dalton  Tanner-Blubaugh,  Cape 
Girardeau,  Missouri,  Court  of  Federal 
Claims  Number  02-2076V 

Dated:  May  16,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-12773  Filed  5-20-03;  8:45  am] 

BILUNG  CODC  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer. 
Institute  Special  Emphasis  Panel.  Preclinical 
Toxicology  of  New  Cancer  Preventing 
Agents. 

Date:  June  24,  2003. 

Time:  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda,  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Lalita  D.  Palekar,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8105,  Bethesda, 
MD  20892-7405,  (301)  496-7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.39'4,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  14,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-12754  Filed  §-20-03;  8:45  am] 

BILLING  CODE  414(H)1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Network  of 
Translational  Research;  Optical  Imaging. 

Dafe:  June  26-27,  2003. 

Time:  8  a.m.  to  6  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
Contact  Person:  Joyce  C.  Pegues,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
7149,  Bethesda,  MD  20892.  301/594-1286. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Consortium 
Therapeutic  Studies  of  Primary  Central 
Nervous  System  Malignancies  in  Adults. 
Dote;  July  2,  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  C.  Meeker,  MD, 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville,  MD  20852.  301/594-1279. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Behavioral 
Research  in  Cancer  Control. 
Date:  Jidy  8,  2003. 
I  Time:  9  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Rockville,  MD  20852. 
(Telephone  conference  call.) 

Contact  Person:  Mary  Jane  Slesinski,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramual  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892.  301/594-1566. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Prevention 
Research  and  Epidemiology. 
.Date:  July  29-30,  2003. 
'  Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Mary  Jane  Slesinski,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892.  301/594-1566. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS.) 


Dated:  May  14,  2003. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-12756  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

,  National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date:  June  26-27,  2003. 

Time:  June  26,  2003,  8  AM  to  6  PM. 

Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initiatives;  RFA  and  RFP  Concept 
Reviews;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing.  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Time:  June  27,  2003,  8:30  AM  to  6  PM. 

Agenda:  Ongoing  and  New  Business; 
Reports  of  Program  Review  Group(s);  and 
Budget  Presentation;  Reports  of  Special 
Initiatives;  RFA  and  RFP  Concept  Reviews; 
and  Scientific  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  PhD, 
Executive  Secretary,  Acting  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  8th  Floor, 
RM.  8141,  Bethesda,  MD  20892,  301-496- 
4218. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/bsa.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be 
posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 


Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  14,  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12758  Filed  5-20-03;  8:45  am] 
BILUNG  COOE  4140-01-y 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Services  Review  Committee. 

Itote.June  11-12,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Henry  J.  Jaigler,  Ph.D., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center* 
6001  Executive  Blvd.,  Rm.  6150.  MSC  9608, 
Bethesda.  MD  20892-9608,  (301)  443-7216, 
hhaigler@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-242,  Mental  Health 
Research  Grants;  93.281,  Scientist 
Development  Award,  Scientist  Development 
Award  for  Clinicians,  and  Research  Scientist 
Award;  93.282.  Mental  Health  National 
Research  Service  Awards  for  Research 
Training,  National  Institutes  of  Health,  HHS) 

Dated:  May  14,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-12753  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NICHD. 

The  meeting  will  be  open  to  the 
pubhc  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  National 
Institute  of  Child  Health  and  Human 
Development,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NICHD. 

Date:  lune  6,  2003. 

Open:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  discuss  current 
NICHD  intramural  research  activities. 

Place:  National  Institutes  of  Health, 
Building  31 ,  Conference  Room  2  A48, 
Bethesda.  MD  20892. 

Closed:  11  a.m.  to  Adjourmnent. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Phace:  National  Institutes  of  Health, 
Building  31,  Conference  Room  2A48, 
Bethesda,  MD  20892. 

Contact  Person:  Owen  M.  Rennert,  MD, 
Scientific  Director.  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike,  Building  31,  Room  2A50, 
Bethesda,  MD  20892.  (301)  496-2133. 
rennerto® mail. nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nichd.nih.gov/about/bsd/htm.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  he  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS.) 


Dated:  May  14,  2003 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-12755  Filed  5-20-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date;  June  2-3,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  James  P.  Harwood,  PhD, 
Deputy  Chief,  Scientific  Review  Office,  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)  496-9666.  harwoodj@mail.nih.gov. 

This  notice  is  being  published  less  than  1 5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Committee. 

Date:  June  2-3,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building',  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda.  MD  20892. 
(301)  496-9666.  hsul@exmur.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimer's 
Disease  Clinical  Trial. 


Date:  June  6,  2003. 

Tjme;  9  a.m.  to  11  a.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Building,  7201  Wisconsin  Avenue 
2C212,  Bethesda,  MD  20814.  (Telephone 
conference  call.) 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wi.sconsin  Ave., 
Suite  2C212,  Bethesda,  MD  20892.  301^02- 
7700.  rv23r@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Behavior  and 
Social  Science  of  Aging  Review  Committee. 
NIA-S  COMMITTEE. 

i3ate;June  12-13,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Georgetown,  2101, 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
Gateway  Building,  2C212,  7201  Wisconsin 
Avenue.  Bethesda,  MD  20892.  301/496-9666. 
latonia@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Uie  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Reseach, 
National  Institutes  of  Health,  HHS.) 

Dated:  May  15,  2003. 
Anna  SnoufFer, 

Aging  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  03-12757  Filed  5-20-03;  8:45  am] 

BILUNG  COOe  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-26] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Housing  for  Older  Persons  Exemption 
for  Familial  Status  Discrimination 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  20, 
2003. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2529-0046)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
WajTie  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Developments  451  Seventh 
Street,  Southwest,  Washmgton,  DC 
20410;  e-mail  lVayne_Eddjns@Ht7D.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-fi^e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  informatibn:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing  for  Older 
Persons  exemption  for  familial  status 
discrimination. 

OMB  Approval  Number:  2529-0046. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  supports  an 
allowance  for  housing  providers  to 
claim  exemption  to  the  familial  status 
provision  of  the  Fair  Housing  Act,  as 
amended  by  the  Housing  for  Older 
Persons  Act  of  1995. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Frequency  of  Submission:  Other  upon 
declaring  housing  for  older  persons; 
upon  receipt  of  a  familial  status 
complaint,  on  occasion. 


Number  of 
/espondents 


Annual 
responses 


Hours  per 
response 


Burden  tiours 


Reporting  burden 


12,000 


0.45 


5.500 


^o 


fotal  Estimated  Burden  Hours:  5,500. 
Status:  Extension  of  a  ciurently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  14.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(F$  Doc.  03-12682  Filed  5-20-03;  8:45  am] 
BILLING  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481  &-N-05] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment: 
Extension  of  Survey  of  Housing 
Conditions  for  Households  Living  in 
Federally-Assisted  Units 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  21, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8226, 
Washington,  DC  20410-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Haley,  202-708-5537,  ext.  5708 
(this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  forms  and  other 
available  docimients. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended).  This  notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Extension  of  Survey 
of  Housing  Conditions  for  Households 
Living  in  Federally-Assisted  Units. 

OMB  Control  Number:  2528-0170 
(exp.  02/21/04). 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  HUD 
developed  and  tested  a  cost-effective 
mail  survey  instrument  for  assessing  the 
condition  of  housing  luiits  assisted 
through  HUD's  Choice  Voucher  Program 
(formerly  knouna  as  section  8).  The  pilot 
survey,  which  elicited  renters'  ratings  of 
their  housing,  provided  high  levels  of 
agreement  with  independent  condition 
ratings  by  professional  inspectors.  HUD 
implements  the  survey  as  an  ongoing 
tool  to  assess  customer  ratings  of  the 
condition  of  housing  assisted  through 
the  Housing  Choice  Voucher  Program. 
This  survey  helps  HUD  focus  its 
monitoring  and  technical  assistance 
resources  on  property  owrners  and 
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housing  authorities  whose  performance 
most  need  improvement.  It  also 
provides  policy  and  program  managers 
with  valid  measures  for  tracking 
bousing  conditions  over  time. 

Agency  Form  Numbers:  None. 

Members  of  the  Affected  Public: 
Households  residing  in  units  receiving 
assistance  from  the  Housing  Choice 
Voucher  Program. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  Including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 
Information  will  be  collected  by  a 
periodic  mail  survey  of  259,000  of  the 
1.8  million  households  who  live  in 
housing  units  assisted  through  the 
Housing  Choice  Voucher  Program. 
Based  on  the  first  year  of  data 
collection,  a  62  percent  response  rate  is 
expected.  The  survey  will  take 
approximately  15  minutes  to  complete. 
This  means  a  total  of  40,145  hours  of 
response  time  annually  is  expected  for 
the  information  collection. 

Status  of  the  Proposed  Extension  of 
Information  Collection:  Pending 
submission  to  the  Office  of  Management 
and  Budget  (0MB). 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  chapter  35, 
as  amei]4ed. 

Dated:  May  14,  2003. 
Christopher  D.  Lord, 

Deputy  Assistant  Secretary  for  Policy 
Development. 

[FR  Doc.  03-12684  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4210-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Noxubee  National  Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Draft  Comprehensive  Conservation  Plan 
and  Environmental  Assessment  for 
Noxubee  National  Wildlife  Refuge 
located  in  Noxubee,  Oktibbeha,  and 
Winston  Counties,  Mississippi. 

summary:  The  Fish  and  Wildlife  Service 
announces  that  a  Draft  Comprehensive 
Conservation  Plan  and  Enviroimiental 
Assessment  for  Noxubee  National 
Wildlife  Refuge  are  available  for  review 
and  comment.  These  documents  have 
been  prepared  pursuant  to  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  and  the  National 
Environmental  Policy  Act  of  1969,  and 
describe  the  Service's  proposal  for 
managing  the  refuge  over  the  next  15 


years.  Proposed  goals  for  the  refuge 
include: 

•  Perpetuating  a  diversity  of  high 
quality,  more  natural-like  communities 
as  habitats  for  trust  and  resident  species; 

•  Continuing  to  protect,  maintedn, 
and  enhance  native  plant  and  animal 
species; 

•  Improving  conditions  for  fish, 
wildlife,  habitats,  special  management 
areas,  and  wilderness  through  the  use  of 
ciurent  land  protection  programs,  laws, 
policies,  and  partnerships; 

•  Developing  recreation  and 
education  opportunities  that  promote 
fish  and  wildlife  conservation 
consistent  with  the  Service's  mission 
and  policies,  and  the  purpose  for  which 
the  refuge  was  established; 

•  Protecting  the  cultural  resources  of 
the  refuge;  and 

•  Developing  and  maintaining  a 
comprehensive  refuge  facility 
responsive  to  supporting  the 
management  of  fish  and  wildlife 
resources,  and  the  safety  and  experience 
of  refuge  visitors. 

Also  available  for  review  are  the  draft 
compatibility  determinations  for 
recreational  hunting,  recreational 
fishing,  wildlife  observation  and 
photography,  environmental  education 
and  interpretation,  forest  habitat 
management,  haying,  and  research  and 
collections. 

Proposed  Action 

The  proposed  action  is  to  adopt  and 
implement  a  comprehensive 
conservation  plan  for  the  refuge  that 
best  achieves  the  refuge's  purpose, 
vision,  and  goals;  contributes  to  the 
National  Wildlife  Refuge  System 
mission;  addresses  the  significant  issues 
and  relevant  mandates;  and  is  consistent 
with  principles  of  sound  fish  and 
wildlife  management.  The  Service 
analyzed  three  alternatives  for  future 
management  of  the  refuge  and  chose 
Alternative  2,  as  the  one  to  best  achieve 
all  of  these  elements. 

Alternatives 

The  draft  comprehensive  conservation 
plan  and  environmental  assessment 
evaluates  the  three  alternatives  for 
managing  the  refuge  over  the  next  15 
years.  These  alternatives  are  briefly 
described  as  follows: 

Alternative  I  represents  the  status 
quo;  e.g.,  no  changes  from  current 
management  of  the  refuge.  The  refuge 
would  continue  with  its  existing  forest 
management  plan  that  emphasizes  older 
age  classes  of  trees  and  late  successional 
wildlife  communities.  Waters  and 
wetlands  would  be  managed  under 
current  policies.  Cultural  resources 
would  be  protected  at  current  levels. 


Under  Alternative  2,  the  Service's 
proposed  action,  wildlife  and  habitat 
would*be  managed  vnth  emphasis  on 
old  growth  forest  communities,  and 
increasing  emphasis  on  education  and 
recreation  programs.  Refuge  programs 
provide  the  public  with  an  opportunity 
to  learn  about,  enjoy,  and  appreciate 
fish  and  wildlife,  these  programs 
include  hunting,  fishing,  wildlife 
observation  and  photography,  and 
environmental  education  and 
interpretation.  Deer  hunting 
opportunities  would  continue  in  order 
to  manage  the  population,  and  small 
game  and  waterfowl  hunting 
opportunities  would  continue  as  well. 
Game  fish  populations  at  Bluff  and 
Loakfoma  lakes  would  be  maintained  to 
support  an  annual  average  of  13,000 
angler-use  days  through  natural 
reproduction,  habitat  management, 
regulated  harvest,  and  stocking  when 
appropriate.  Under  this  alternative,  the 
refuge  would  seek  to  maintain  and 
improve  overlooks,  boardwalks  and 
trails,  and  provide  special  guided  and 
education  program  tours  each  season, 
with  an  objective  of  increasing 
interpretation  activities  to  at  least  15 
events  annually.  The  refuge  would 
coordinate  with  the  local  school  district 
and  others  to  share  expertise,  host 
meetings  at  the  environmental 
education  center,  refuge  outdoor 
classroom,  and  off-site  locations  to 
support  15,000  students  aimually.  This 
alternative  emphasizes  providing 
habitat  for  forest  nesting  birds 
dependent  on  mature  hardwood  forests 
and  adequate  habitat  for  resident  and 
migratory  waterfowl.  Current 
partnerships  that  assist  the  refuge  in 
accomplishing  its  conservation 
objectives  would  continue  under  this 
alternative,  as  would  coordination  with 
the  Service's  private  lands'  biologist  to 
implement  the  Partners  for  Fish  and 
Wildlife  Program  with  local  landowners 
and  other  conservation  groups. 
Communication  with  local  landowners 
and  community  groups  would  continue 
in  order  to  promote  wildlife 
conservation.  A  comprehensive  cultural 
resources'  survey  would  be  conducted, 
and  protection  and  interpretation  of 
cultiu-al  resources  would  be  improved. 

Alternative  3  emphasizes  providing 
early  successional  forest  habitat  and 
increases  in  certain  education  and 
recreation  programs.  Forest  management 
of  pine  and  pine/hardwood  forests 
would  be  directed  towards  providing 
old  growth  adequate  to  support  the 
refuge's  goal  for  the  redcockaded 
woodpecker,  and  for  providing  early 
successional  habitat  for  neotropical 
migratory  birds  and  certain  game 
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species.  Management  of  the  hardwood 
forest  would  also  be  directed  towards 
providing  early  successional  habitat. 

Actions  Common  to  All  Alternatives 

All  three  alternatives  share  the 
following  management  concepts  and 
techniques  for  achieving  the  goals  of  the 
refuge: 

•  Restoring  native  habitats; 

•  Establishing,  maintaining,  and 
improving  partnerships  with 
landowners  and  local,  state,  and  federal 
agencies  and  organizations; 

•  Coordinating  management  actions 
with  local  and  state  land  and  resource 
management  agencies; 

•  Monitoring  breeding  red-cockaded 
woodpecker  populations  in  partnership 
with  others; 

•  Removing  non-native  invasive 
plants; 

•  Encouraging  scientific  research  on 
the  refuge;  and 

•  Exploring  expansion  of  the  refuge 
boixndary. 

DATES:  A  meeting  will  be  held  at  the 
refuge's  education  center  to  present  the 
plan  to  the  public.  Mailings,  newspaper 
articles,  and  postings  on  the  refuge 
website  will  be  the  avenues  to  inform 
the  public  of  the  date  and  time  for  this 
meeting.  Individuals  vdshing  to 
comment  on  the  Draft  Comprehensive 
Conservation  Plan  and  Environmental 
Assessment  for  Noxubee  National 
Wildlife  Refuge  should  do  so  within  60 
days  following  the  date  of  this  notice. 
Public  comments  were  requested, 
considered,  and  incorporated 
throughout  the  planning  process  in 
numerous  ways.  Public  outreach  has 
included  public  scoping  meetings, 
technical  workgroups,  planning  updates 
and  a  Federal  Register  notice. 

ADDRESSES:  Comments  on  the  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  should  be 
addressed  to  Refuge  Manager,  Noxubee 
National  Wildlife  Refuge,  224  Office 
Road,  Brooksville,  Mississippi  39739. 
Comments  may  also  be  submitted  via 
electronic  mail  to  Noxubee@fws.gov.  If 
you  wish  to  submit  comments  by 
electronic  mail,  please  submit  them  as 
an  ASCn  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  include  your  name  and  return 
address  to  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  at  the 
phone  number  or  address  listed  in  this 
notice.  Oai  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individuals  respondents  may 


request  that  we  withhold  their  home 
addresses  from  the  record,  which  we 
will  honor  to  the  extent  allowable  by 
law. 

SUPPLEMENTARY  INFORMATION:  Noxubee 
National  Wildlife  Refuge,  located  in 
east-central  Mississippi,  consists  of 
47,959  acres,  of  which  42,500  acres  are 
in  bottomland  hardwood,  upland 
hardwood,  mixed  pine/hardwood,  and 
pine  forests.  These  forests  support  a 
variety  of  upland  species  including 
turkey,  deer,  and  quail.  The  endangered 
red-cockaded  woodpecker  is  found  in 
the  refuge's  old-growth  pine  habitat. 
Many  neotropical  bird  species  benefit 
from  refuge  forests.  Greentree  reservoirs, 
natural  ponds,  and  man-made 
impoundments  provide  important 
habitat  for  other  migratory  birds,  as  well 
as  wintering  habitat  for  waterfowl  and 
bald  eagles. 

Annually,  more  than  150,000  visitors 
participate  in  refuge  activities, 
including  fishing,  hunting,  hiking, 
wildlife  photography,  wildlife 
observation,  and  environmental 
education  and  interpretation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Refuge  Manager,  Noxubee  National 
Wildlife  Refuge  at  662/323-5548;  fax 
662/323-5806,  or  by  vmting  to  the 
Refuge  Manager  at  the  above  address. 

Authority:  This  notice  is  published  under 
the  authority  of  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997,  Public 
Law  105-57. 

Dated:  May  14,  2003. 
J.  Mitch  |ang. 

Acting  Regional  Director. 

[FR  Doc.  03-12710  Filed  5-20-03;  8:45  am) 

BILUNG  CODE  431&-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Harley  John  Reservoir 
Replacement  in  Riverside  County,  CA 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and 
receipt  of  application. 

SUMMARY:  Western  Municipal  Water 
District  (Applicant)  has  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
The  Service  is  considering  issuing  a  3- 
year  permit  to  the  Applicant  that  would 
authorize  take  of  the  threatened  coastal 


California  gnatcatcher  [Polioptila 
califomica  califomica.  "gnatcatcher") 
incidental  to  otherwise  lawful  activities 
associated  with  the  replacement  of  an 
existing  300,000  gallon  water  teuik 
reservoir  with  a  4  million  gallon 
reservoir  on  2.7  acres  in  Riverside 
Coimty,  California.  The  project  would 
result  in  the  incidental  take  of  one  pair 
of  gnatcatchers  on  the  project  site 
through  permanent  removal  of 
approximately  2.3  acres  of  habitat. 

We  request  comments  from  the  public 
on  the  permit  application  and  an 
Environmental  Assessment,  both  of 
which  are  available  for  review.  The 
permit  application  includes  the 
proposed  Habitat  Conservation  Plan 
(HCP)  and  an  accompanying 
Implementing  Agreement.  The  HCP 
describes  the  proposed  action  and  the 
measures  that  the  Applicant  will 
imdertake  to  minimize  and  mitigate  take 
of  the  gnatcatcher.  To  review  the  permit 
application  or  Environmental 
Assessment,  see  "Availability  of 
Documents"  in  the  SUPPLEMENTARY 
INFORMATION  section. 
DATES:  We  must  receive  your  written 
comments  on  or  before  July  21,  2003. 
ADDRESSES:  Please  address  WTitten 
comments  to  Mr.  Jim  Bartel,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6010  Hidden  Valley  Road, 
Carlsbad,  California  92009.  You  also 
may  send  comments  by  facsimile  to 
(760)  918-0638. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Evans,  Assistant  Field 
Supervisor,  at  the  above  address  or  call 
(760) 431-9440. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

You  may  obtain  copies  of  these 
documents  for  review  by  cobtacting  the 
Assistant  Field  Supervisor  (FOR  FURTHER 
INFORMATION  CONTACT).  Documents  also 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address  (see 
ADDRESSES)  and  at  the  Woodcrest 
Librar}',  Riverside  County  Library 
System,  17024  Van  Buren  Blvd., 
Riverside,  California. 

Background 

Section  9  of  the  Act  and  federal 
regulations  prohibit  the  "take"  of  fish 
and  wildlife  species  listed  as 
endangered  or  threatened.  Take  of 
federally  listed  fish  and  wildlife  is 
defined  under  the  Act  as  including  to 
"harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  The  Service  may,  under 
limited  circimistances,  issue  permits  to 
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authorize  incidental  take  (i.e.,  take  that 
is  incidental  to,  and  not  the  pmpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regiilations  governing 
incidental  take  permits  for  threatened 
species  are  found  in  50  CFR  17.32. 

The  Applicant  proposes  to  replace  an 
existing  300,000-gallon  reservoir  with  a 
4-million  gallon  reservoir  on  2.7  acres. 
The  project  site  is  located 
approximately  one-quarter  mile  west  of 
Harley  John  Road,  two-thirds  of  a  mile 
north  of  Cajalco  Road,  one-half  mile  east 
of  El  Sobrante  Road,  and  one-quarter 
mile  south  of  Scottsdale  Drive,  in 
Riverside  County,  California.  The 
existing  water  taiik  has  been  in  use  for 
approximately  40  years.  The  project  site 
occurs  at  the  northern  periphery  of  the 
Lake  Mathews  Estelle  Mountain 
Reserve.  Rural  residences  and  orchards 
exist  southeast  of  the  site.  The  project 
site  contains  and  is  adjacent  to 
gnatcatcher  habitat  within  the  Lake 
Mathews  region.  The  project  site  does 
not  occur  within  gnatcatcher  proposed 
critical  habitat. 

One  pair  of  gnatcatchers  and  a 
juvenile  were  detected  during  surveys 
conducted  according  to  Service  protocol 
in  1994,  1999.  and  2000.  Based  on  these 
survey  results,  the  Service  concluded 
that  implementation  of  the  proposed 
project  will  likely  result  in  take  of  one 
pair  of  gnatcatchers  through  the 
permanent  removal  of  2.3  acres  of 
vegetation  on  the  2.7-acre  site. 

The  federally  endangered  Quino 
checkerspot  butterfly  [Eaphydryas 
editha  quino)  was  not  detected  on  the 
project  site  during  a  survey  conducted 
in  1999.  The  federally  endangered 
Stephens'  kangaroo  rat  (Dipodomys 
Stephens!)  may  occupy  portions  of  the 
proposed  project  site;  however,  no 
Stephens'  kangaroo  rat  surveys  have 
been  conducted  at  the  project  site. 
Because  the  proposed  project  site  occurs 
within  the  plan  area  boundary  of  the 
Habitat  Conservation  Plan  for  the 
Stephens'  Kangaroo  Rat  in  Western 
Riverside  County,  California  (March 
1996),  compliance  with  this  Plan  and  its 
associated  implementation  agreement 
will  be  required  prior  to  any  ground- 
disturbing  activities. 

To  mitigate  take  of  gnatcatchers  on 
the  project  site,  the  Applicant  proposes 
to  purchase  7  credits  towards 
conservation  in  perpetuity  of  7  acres  of 
gnatcatcher  habitat,  composed  of 
riversidean  sage  scrub  vegetation,  from 
an  off-site  conservation  bank  in  western 
Riverside  Coimty.  The  conservation 
bank  collects  fees  supporting  a 
management  endowment  to  ensure  the 
permanent  management  and  monitoring 
of  sensitive  species  and  habitats, 


including  the  gnatcatcher,  within  the 
area  protected  by  the  bank. 

Although  not  reflected  in  the  HCP  and 
Implementing  Agreement  available  for 
public  comment,  we  anticipate  that  the 
conservation  bank  landowner  and  land 
manager  will  be  signatories  to  the . 
Agreement,  committing  to  the 
protection,  management,  and 
monitoring  of  the  conservation  bank 
lands  to  conserve  riversidean  sage  scrub 
habitat  and  gnatcatchers  in  perpetuity. 

The  Service's  Environmental 
Assessment  considers  the 
environmental  consequences  of  two 
alternatives,  including:  (1)  The 
Proposed  Project  Alternative,  which 
consists  of  issuance  of  the  incidental 
take  permit  and  implementation  of  the 
HCP  and  Implementing  Agreement;  and 
(2)  the  No  Action  Alternative,  which 
consists  of  no  permit  issuance  and  no 
replacement  of  the  reservoir  at  this  time. 
The  alternative  to  the  Proposed  Project 
Alternative  would  result  in  less  long- 
term  conservation  for  the  gnatcatcher 
within  western  Riverside  County,  as  it 
would  not  contribute  as  much,  or  at  all, 
to  conservation  of  areas  within  habitat 
being  considered  by  the  Service  and 
local  agencies  for  long-term 
conservation  of  the  species. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  the 
regulations  of  the  National 
Envirorunental  Policy  Act  (NEPA)  of 
1969  (40  CFR  1506.6).  All  comments 
that  we  receive,  including  names  and 
.addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public.  We  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
NEPA  regulations  and  section  10(a)  of 
the  Act.  If  we  determine  that  those 
requirements  are  met,  we  will  issue  a 
permit  to  the  Applicant  for  the 
incidental  take  of  the  gnatcatcher.  We 
will  make  our  final  permit  decision  no 
sooner  than  60  days  after  the  date  of  this 
notice. 

Dated:  May  14,  2003. 
Ken  McDennond, 

Deputy  Manager,  California/ Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  03-12679  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  4310-5fr-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-260-09-1 060-00-24  1A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Annoimcement  of  meeting. 

SUMMARY:  The  Biu^au  of  Land 
Management  (BLM)  annoimces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  Advisory  Board  will  meet 
Monday,  June  16,  2003,  from  8  a.m.,  to 
5  p.m.,  local  time,  and  on  Tuesday,  June 
17,  2003,  from  8  a.m.,  to  3  p.m.,  local 
time. 

ADDRESSES:  The  Advisory  Board  will 
meet  at  the  Sheraton  Billings  Hotel,  27 
N.  27th  Street,  Billings.  MT,  phone  406- 
252-7400. 

Written  comments  pertaining  to  the 
Advisory  Board  meeting  should  be  sent 
to:  Bureau  of  Land  Management, 
National  Wild  Horse  and  Burro 
Program,  WO  260,  Attention:  Ramona 
Delorme,  1340  Financial  Boulevard, 
Reno,  Nevada.  89502-7147.  Submit 
written  comments  pertaining  to  the 
Advisory  Board  meeting  no  later  than 
close  of  business  June  6,  2003.  See 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Nordin,  Wild  Horse  and  Burro 
Public  Outreach  Specialist,  775-861- 
6583.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  reach  Ms.  Nordin  at  any  time 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Meeting 

Under  the  authority  of  43  CFR  part 
1784,  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM,  the 
Secretary  of  Agricultiire,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

Monday,  June  16,  2003  (8  a.m.-S  p.m.) 

8  a.m. — Call  to  Order  &  Introductions: 
8:15  a.m. — Old  Business: 

8:45  a.m. — Program  Update 

9  a.m.— Status  of  WH&B  Strategic  Plan 
9:30  a.m.— Break 


Federal  Register /Vol.  68,  No.  98  /  Wednesday,  May  21,  2003 /Notices 


27843 


9:45  a.m. — Old  Business  (continued): 
10:45  a.m. — Report  on  "Reaching  AML 

by  2005:  A  Mid-Course  Review 
12:30  p.m. — Limch 
1:30  p.m. — Old  Business  (continued): 
2:30  p.m.— Break 

2:45  p.m. — Old  Business  (continued): 
4  p.m. — Public  Comments 
4:45  p.m. — Recap/Simmiary 
5-6  p.m. — Adjourn:  Roimdtable 

Discussion 

Tuesday,  June  17,  2003  (8  a.m.-3  p.in.) 

■  8  a.m. — New  Business: 
Break— (9:45  a.m.-lO  a.m.) 
10  a.m. — Organizational  Discussion  on 

Advisory  Board  Hosted  Sjonposium 
12  p.m. — Lunch 

1  p.m. — Board  Recommendations 
2:30  p.m.— Next  Meeting/Date/Site 
3  p.m. — Adjoiun 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  needing  an 
auxiliary  aid  or  service  to  participate  in 
the  meeting,  such  as  interpreting 
service,  assistive  listening  device,  or 
materials  in  an  alternate  format,  must 
notify  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  two 
weeks  before  the  scheduled  meeting 
date.  Although  the  BLM  will  attempt  to 
meet  a  request  received  after  that  date, 
the  requested  auxiliary  edd  or  service 
may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

The  Federal  advisory  committee 
management  regulations  [41  CFR  101- 
6.1015(b),]  require  BLM  to  publish  in 
the  Federal  Register  notice  of  a  meeting 
15  days  prior  to  the  meeting  date. 

n.  thiblic  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  Advisory  Board  on 
June  16,  2003,  at  the  appropriate  point 
in  the  agenda.  This  opportimity  is 
anticipated  to  occur  at  4  p.m.,  local 
time.  Persons  wishing  to  make 
statements  should  register  with  the  BLM 
by  noon  Jime  16,  2003,  at  the  meeting 
location.  Depending  on  the  number  of 
speakers,  the  Advisory  Board  may  limit 
the  length  of  presentations.  At  previous 
meetings,  presentations  have  been 
limited  to  three  minutes  in  length. 
Speakers  should  address  the  specific 
wild  horse  and  burro-related  topics 
listed  on  the  agenda.  Speakers  must 
submit  a  written  copy  of  their  statement 
to  the  address  listed  in  the  ADDRESSES 
section  or  bring  a  written  copy  to  the 
meeting. 

Participation  in  the  Advisory  Board 
meeting  is  not  a  prerequisite  for 
submission  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  shoiUd  be  specific  and 


explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  likely  to  influence  decisions 
on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  imder  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  Section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  the  BLM 
will  make  them  available  in  their 
entirety,  including  your  name  and 
address.  However,  if  you  do  not  want 
the  BLM  to  release  your  name  and 
address  in  response  to  a  FOIA  request, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  The  BLM 
wiU  honor  your  request  to  the  extent 
allowed  by  law.  The  BLM  will  release 
all  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  in  thefr 
entirety,  including  names  and 
addresses. 

Electronic  Access  and  Filing  Address 

Speakers  may  transmit  conmients 
electronically  via  the  Internet  to: 
Janet_Nordin@bIm.gov.  Please  include 
the  identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  May  15,  2003. 

Bud  Cribley, 

Acting  Deputy  Assistant  Director,  Renewable 
Resources  and  Planning. 

[FR  Doc.  03-12680  Filed  5-20-03;  8:45  am) 

BILUNG  CODE  43ia-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0041). 

SUMMARY:  To  comply  widi  the 
Paperwork  Reduction  Act  of  1995 


(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  0MB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  250.  Subpart  K.  "Oil  and  Gas 
Production  Rates."  This  notice  also 
provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements. 

DATES:  Submit  written  comments  by 
June  20,  2003. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regvdatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0041),  725  17th  Street, 
NW.,  Washington,  DC  20503.  Mail  or 
hand-carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817.  If  you  wish  to  e-mail  your 
comments  to  MMS,  the  adcfress  is: 
ruIes.comments@MMS.gov.  Reference 
Information  Collection  1010-0041  in 
your  subject  line  and  mark  your 
message  for  return  receipt.  Include  yoiu 
name  and  return  address  in  your 
message  text. 

FOR  FURTHER  INFORMATION  CONTACl; 
Arlene  Bajusz,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Arlene  Bajusz  to  obtain  a  copy, 
at  no  cost,  of  the  regulations  that  require 
the  subject  collection  of  information. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  K,  Oil  and 
Gas  Production  Rates. 

OMB  Control  Number:  1010-0041. 

Abstmct:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq., 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibility  to 
preserve,  prptect,  and  develop  oil  and 
gas  resources  in  the  OCS,  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resource^development 
with  protection  of  the  human,  marine, 
and  coastal  environments;  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition. 
Section  1334(g)(2)  states  "  *   *   *  the 
lessee  shall  produce  such  oil  or  gas.  or 
both,  at  rates  *  *  *  to  assiu^  the 
maximiun  rate  of  production  which  may 
be  sustained  without  loss  of  idtimate 
recovery  of  oil  or  gas,  or  both,  under 
sound  engineering  and  economic 
principles,  and  which  is  safe  for  the 
duration  of  the  activity  covered  by  the 
approved  plan." 
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Regulations  at  30  CFR  part  250, 
subpart  K,  implement  these  statutory 
requirements.  We  use  the  information 
collected  to  determine  if  produced  gas 
can  be  put  to  beneficial  use 
economically,  to  analyze  the  risks  of 
transporting  the  liquid  hydrocarbons 
against  the  value  of  the  resource,  and  to 
account  for  volumes  of  flared  gas  and 
burned  liquid  hydrocarbons.  The  MTvIS 
uses  the  information  in  its  efforts  to 
conserve  natural  resources,  prevent 
waste,  and  protect  correlative  rights 
including  the  Government's  royalty 
interest.  Specifically,  MMS  uses  the 
information  to  review  records  of 
biuTiing  liquid  hydrocarbons  and 
venting  and  flaring  actions  to  ensure 
that  they  are  not  excessive;  to  determine 


maximum  production  and  maximum 
efficient  rates;  to  compare  the  volume  of 
hydrogen  sulfide  (H2S)  flared  and  the 
sulphur  dioxide  (SO2)  emitted  with  the 
specified  amounts  in  approved 
contingency  plans;  to  monitor  monthly 
atmospheric  emissions  of  SO2  for  air 
quality;  to  review  applications  for 
downhole  commingling  to  ensure  that 
action  does  not  result  in  harm  to 
ultimate  recovery  or  undervalued 
royalties. 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 
regulations  at  30  CFR  250.196.  No  items 


of  a  sensitive  nature  are  collected. 
Responses  are  mandatory. 

Frequency:  On  occasion  and  monthly. 

Estimated  Number  and  Description  of 
flespondente:  Approximately  130 
Federal  OCS  oil  and  gas  lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of 
15,636  hoiu-s.  The  following  chart 
details  the  individual  components  and 
estimated  hovu:  biurdens.  In  calculating 
the  burdens,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Citation  30  CFR 
250  subpart  K 

Reporting  &  recordkeeping  requirement 

Hour  burden 

Average  No.  annual 
responses 

Annual 
burden 
hours 

1101(b)  

Request  approval  to  produce  within  500  feet  of  a  lease  line       

5 
12 

21  requests 

125  requests  

105 

1101(c)  

Request  approval  to  produce  gas  cap  of  a  sensitive  reservoir  

1500 

1102 .: 

Submit  forms  MMS-0  126,  MMS-127,  and  MIVIS-1 28— burden  coverec 
0017. 

Submit  alternative  plan  for  overproduction  status— MMS  is  not  currently 
Request  extension  of  time  to  submit  results  of  semiannual  well  test. 
Request  approval  of  test  periods  of  less  than  4  hours  and  pretest  sta- 
bilization periods  of  less  than  6  hours. 
Provide  advance  notice  of  time  and  date  of  well  tests  

J  under  1010-C 

039  1010-0018  and  1010^ 

0 

1102(a)(5)  

1102(b)(6) 

1  collecting  this 
Vz 
Vz 

Vz 

1 

Vz 
Vz 
2 
■burden  cover© 

6 

12 
2 

1 
6 

information. 

37  requests  

0 
19 

1103(a)  

37  requests  

19 

1103(c)  

10  notices 

5 

1104(c)  

1105(a),  (b) 

Submit  results  of  all  static  bottomhole  pressure  surveys  obtained  by 
lessee.  Information  is  submitted  on  form  MMS-140  in  the  Gulf  of 
Mexico  Region. 

Request  special  approval  to  flare  or  vent  oil-well  gas  

Request  approval  to  burn  produced  liquid  hydrocarbons 

1,235  surveys 

506  requests  

1,235 
253 

1105(c)  

60  requests  

3  operators  x  12  mos.  =  36 
d  under  1010-0053  and 

118  applications  

30 

1105(f)  

Submit  monthly  reports  of  flared  or  vented  gas  containing  H^S 

72 

1105(f) 

1106 

H^S  Contingency,  Exploration,  or  Development  and  Production  Plans— 
1010-0049. 

Submit  application  to  commingle  hydrocarbons  produced  from  mul- 
tiple reservoirs  and  inform  other  lessees  having  an  interest. 
Submit  proposed  plan  for  enhanced  recovery  operations  

0 
708 

1107(b)  

24  plans 

288 

1107(c)  

Submit  penodic  reports  of  volumes  of  oil,  gas,  or  other  substances  in- 
jected, produced,  or  reproduced. 

General  departure  or  alternative  compliance  requests  not  specifically 
covered  elsewhere  in  subpart  K,  including  bottomhole  pressure 
survey  waivers  and  reservoir  reclassification  requests. 

67  reports  

134 

1100-1107  

1 20  survey  waivers  

20  requests  

120 

120 

Reporting  Subtotal 

2,416  

4,608 

1105(d),  (e) 

Maintain  records  for  2  years  detailing  gas  flaring  or  venting 

Maintain  records  for  2  years  detailing  liquid  hydrocarbon  burning 

13 

Vz 

846  platforms  

10,998 

1105(d),  (e> 

60  occurences  

30 

Recordkeeping  Subtotal 

130  Recordkeepers 

11,028 

Total  Burden 

Pf^ilR 

15  636 

Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 


Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501.  et  seq.) 
requires  each  agency  "  *   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
jnecessary  for  the  agency  to  perform  its 
duties,  including  whether  the 


information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
considtation  process,  on  December  6, 
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2002,  we  published  a  Federal  Register 
notice  (67  FR  72693)  armouncing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  250.199  provides  the  OMB 
control  number  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  250  regulations  and  forms.  The 
regulation  also  informs  the  public  that 
they  may  comment  at  any  time  on  the 
collections  of  information  and  provides 
the  address  to  which  they  should  send 
comments.  We  have  received  no 
comments  in  response  to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  notice,  you  may  send  your 
comments  to  the  offices  listed  under  the 
ADDRESSES  section  of  this  notice.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  June  20,  2003. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 


respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  the  law.  There  may 
be  circumstances  in  which  we  would 
vkdthhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbacb, 
(202)  208-7744. 

Dated:  March  11,2003. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-12693  Filed  5-20-03;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

RIN  1010-AB57 

Major  Portion  Prices  and  Due  Dates  for 
Additional  Royalty  Payments  on  Indian 
Gas  Production  in  Designated  Areas 
Not  Associated  With  an  index  Zone 

agency:  Minerals  Management  Service. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Minerals  Management 
Service  published  a  document  in  the 
Federal  Register  of  April  29,  2003, 
concerning  major  portion  prices  and 
due  dates  for  additional  royalty 
payments  on  Indian  gas  production  in 
designated  areas  not  associated  with  an  " 
index  zone.  Information  was 
erroneously  omitted  from  the  table. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Barder,  303-231-3702. 

Correction 

In  the  Federal  Register  of  April  29, 
2003,  in  FR  Doc.  03-10534,  on  page 
22736,  the  second  entry  of  the  table  is 
corrected  to  read: 


MMS-deslgnated  areas 


Ute  Allotted  Leases  in  the  Uintah  and  Ouray  Reservation 


October 

2001 
(MMBtu) 


November 

2001 
(MMBtu) 


December 

2001 
(MMBtu) 


0.90 


2.32 


1.90 


Dated:  May  15,  2003. 

Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Revenue 
Management. 

[FR  Doc.  03-12714  Filed  5-20-03;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0061  and  1029- 
0110 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  renewed 
approval  for  the  collections  of 
information  for  30  CFR  part  795, 
Permanent  Regulatory  Program — Small 
Operator  Assistance  Program  (SOAP), 
and  two  technical  training  program 


course  effectiveness  evaluation  forms. 
These  collection  requests  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
conmient.  The  information  collection 
Requests  describe  the  nature  of  the 
information  collections  and  the 
expected  burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  Jime  20, 
2003,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHEh  INFORMATION  CONTACT:  To 

request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  activities 


[see  5  CFR  1320.8(d)).  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  contained  in:  30  CFR  795, 
Permanent  Regulatory  Program — Small 
Operator  Assistance  Program  (SOAP); 
and  two  technical  training  program 
course  effectiveness  evaluadoniorms. 
OSM  is  requesting  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  are  1029-0061  for  Part  795, 
and  1029-0110  for  the  technical  training 
effectiveness  evaluation  forms. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  January 
23,  2003  (68  FR  3266).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities; 
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Title:  30  CFR  Part  795— Permanent 
Regulatory  Program — Small  Operator 
Assistance  Program. 

OAffl  Control  Number:  1029-0061. 

Summary:  This  information  collection 
requirement  is  needed  to  provide 
assistance  to  qualified  small  mine 
operators  under  section  507(c)  of  Pub.  L. 
95-87.  The  information  requested  will 
provide  the  regulatory  authority  with 
data  to  determine  the  eligibility  of  the 
applicant  and  the  capability  and 
expertise  of  laboratories  to  perform 
required  tasks. 

Bureau  Form  Number:  FS-6 

Frequency  of  Collection:  Once  per 
application. 

Description  of  Respondents:  Small 
operators,  laboratories,  and  State 
regulatory  authorities. 

Total  Annual  Responses:  156. 

Total  Annual  Burden  Hours:  7,373 
hoius. 

Title:  Technical  Training  Program 
Course  Effectiveness  Evaluation. 

OMB  Control  Number:  1029-0100. 

Summary:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services.  The 
information  supplied  by  this  evaluation 
will  determine  customer  satisfaction 
with  OSM's  training  program  and 
identify  needs  of  respondents. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  State 
regulatory  authority  and  tribal 
employees  and  their  supervisors. 

Total  Annual  Responses:  315. 

Total  Annual  Burden  Hours:  53 
hours. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
biudens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  OMB  control  number 
1029-0061  for  part  795,  and  1029-0110 
for  the  technical  training  effectiveness 
evaluation  forms. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Department  of 
Interior  Desk  Officer,  by  fax  at  (202) 
395-5806  or  via  e-mail  to 
Ruth_Solomon@omb.eop.gov.  Also, 
please  send  a  copy  of  your  comments  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 


1951  Constitution  Ave.,  NW.,  Room 
210— SIB,  Washington,  DC  20240,  or 
electronically  to  jtreleas@osmre.gov. 

Dated:  May  16,  2003. 
Richard  G.  Bryson, 

Acting  Assistant  Director,  Program  Support. 
[FR  Doc.  03-12772  Filed  5-20-03:  8:45  am) 
BILUNG  COOE  4310-05-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  FY  2003  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  U.S.  Department  of 
Justice  Office  of  Community  oriented 
Policing  Services  (COPS  Office)  is 
seeking  proposals  to  fund  a  variety  of 
initiatives  designed  to  enhance  local 
law  enforcement  community  policing 
efforts.  This  solicitation  provides 
background  on  the  COPS  Office  and 
outlines  the  types  of  projects  and 
programs  the  Office  is  interested  in 
funding  through  grants  or  cooperative 
agreements.  The  solicitation  should  be 
of  particular  interest  to  law  enforcement 
agencies,  universities,  and  profit  and 
non-profit  institutions  with  an  interest 
in  an  experience  with  community 
policing.  The  purpose  of  this 
solicitation  is  to  provide  funding  for 
community  policing  efforts  through 
their  direct  enhancement,  the 
development  of  products,  tools,  or 
applied  research  that  will  facilitate  their 
adoption  and  implementation  and/or 
the  development  of  training  and 
technical  assistance.  This  solicitation  is 
being  armounced  as  an  open 
competition.  Awardees  will  be  expected 
to  begin  work  immediately  upon 
selection. 

Background:  Since  1994,  the  U.S. 
Department  of  Justice  Office  of 
Community  Oriented  Policing  Services 
has  been  the  Federal  government  office 
whose  unique  mission  it  is  to  directly 
serve  the  needs  of  local  law 
enforcement.  COPS  is  responsible  for 
making  grants  to  States,  units  of  local 
government,  Indian  tribal  governments, 
other  public  and  private  entities,  and 
multi-jurisdictional  or  regional 
consortia  with  the  goals  of  increasing 
police  presence,  expanding  and 
improving  cooperative  efforts  between 
law  enforcement  agencies  and  members 
of  the  community,  supporting 
innovative  community  policing  projects, 
and  otherwise  enhancing  public  safety 
through  reductions  in  crime  and  social 
disorder. 


The  COPS  Office  has  awarded  grants 
to  more  than  13,000  policing  agencies 
across  the  country  and  has  provided 
funding  for  over  116,000  officers 
through  direct  hiring  grants  and  the 
redeployment  of  officers  through  the 
purchase  of  time-saving  technology  and 
the  hiring  of  civilians.  The  Office  has 
also  funded  a  wide-variety  of  innovative 
policing  grants  to  combat  crime  and 
enhance  public  safety. 

Innovative  grants  have  included 
funding  to  foster  collaborative  problem- 
solving  between  police  and  community- 
based  agencies  or  schools,  engaging 
faith  based  communities,  domestic 
violence  response  and  prevention,  311 
systems,  anti-gang  efforts,  and 
methamphetamine  reduction.  The  COPS 
Office  has  also  funded  the  creation  of  31 
Regional  Conununity  Policing  Institutes 
(RCPIs)  to  foster  training  in  commimity 
policing  at  the  regional  level.  The  Office 
has  a  history  of  producing  practical  and 
useable  products  and  publications  for 
the  law  enforcement  field.  Additional 
information  regarding  the  COPS  Office 
can  be  found  at  www.cops.usdoj.gov. 

Funding  Availability  and  Applicant 
Criteria:  Depending  on  the  fundability 
of  proposals  received  by  the  COPS 
Office,  funding  amounts  may  be 
increased  or  decreased  within 
categories.  In  addition,  all  categories/ 
parts  may  not  receive  funding  based 
upon  the  quality  of  applications. 
Additional  projects  may  be  funded  from 
this  solicitation  with  fiscal  year  2004 
appropriations  if  such  appropriations 
are  forthcoming.  Grants  or  cooperative 
agreements  will  be  awarded  for  a 
minimum  of  a  one-year  grant  period  and 
a  maximum  of  a  two-year  grant  period. 

The  COPS  Office  is  seeldng  proposals 
under  an  Open  Topic  area  where 
applicants  are  encoviraged  to  develop 
iimovative  original  proposals  that 
support  the  mission  and  goals  of  the 
COPS  Office.  In  addition,  the  COPS 
Office  is  seeking  specific  proposals  in 
the  following  two  general  categories: 
Applied  Research/Pilot  Programs  and 
Evaluations.  Descriptions  of  the  specific 
types  of  proposals  the  Office  is  seeking 
are  provided  under  each  of  these  general 
areas.  Please  note  that  applicants  are 
eligible  to  apply  for  several  projects 
under  multiple  areas.  Applicants  are 
strongly  encouraged  to  submit  original 
and  iimovative  ideas  under  the  Open 
Topics  area. 

A.  Open  Topics  (A) 

Approximate  Funding  per  Project: 
$250,000 

Applicants  are  encouraged  to  present 
original  and  innovative  proposals  under 
this  topic  area.  Proposals  must  support 
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the  mission  and  goals  of  the  COPS 
Office  to  advance  the  commimity 
policing  efforts  of  local  law 
enforcement.  Applicants  may  propose 
such  projects  as  die  direct  funding  of 
innovative  pilot  programs  (for  example 
community  oriented  government  pilot 
projects),  the  development  of  tools, 
products  or  applied  research  that  will 
facilitate  the  implementation  or 
advancement  of  commimity  policing 
efforts,  or  providing  training  and/or 
technical  assistance  to  local  law 
enforcement  concerning  issues  relevant 
to  community  policing  topics  (for 
example  community  policing  as  it 
relates  to  intelligence  gathering).  Note 
that  if  pilot  programs  are  proposed,  they 
must  include  an  evaluation  component 
to  ensure  that  program  effectiveness  can 
be  determined  and  replicated  by  other 
agencies. 

B.  Applied  Research/Pilot  Programs 

1.  Institutionalizing  Problem  Analysis 
(Bl) 

Approximate  Funding:  $500,000 

Purpose/Goal:  Effective  problem- 
solving  requires  the  in-depth  analysis  of 
the  underlying  conditions  that  give  rise 
to  community  problems.  The  COPS 
Office  recognizes  the  need  to  increase 
the  capability  of  law  enforcement 
agencies  to  engage  in  such  problem 
analysis  activities  to  develop  effective 
solutions  to  them.  In  furtherance  of  this 
objective,  the  COPS  Office  recently 
convened  a  forum  of  leading  experts 
and  practitioners  to  discuss  and  clarify 
the  notion  of  problem  analysis.  The 
publication  "Problem  Analysis  in 
Policing"  details  the  primary  results  of 
this  forum  and  can  be  found  at 
www.  cops,  usdoj.  I  gov  I 
Default. asp?Open=  True&Item=847. 

Applicants  should  familiarize 
themselves  with  this  document;  as  the 
primary  goal  of  this  project  is  to 
facilitate  the  implementation  of  problem 
analysis  into  approximately  five  law 
enforcement  agencies  of  varying  size. 

Objectives/Expectations:  The 
applicant  will  develops  process  to 
select  five  law  enforcement  agencies 
that  have  a  demonstrated  commitment 
to  and  understanding  of  the 
problemsolving  process.  A  significant 
portion  of  the  funding  requested  should 
be  used  to  provide  "incentive"  monies 
directly  to  each  of  the  selected  agencies 
to  enhance  their  problem 
analysiscapabilities.  For  example,  this 
enhancement  may  include  funding  such 
items  as  a  portion  of  the  salary  of  a  new 
problem  analyst  or  funding  to  perform 
problem  analysis  research  and 
hardware/software  used  for  problem 
analysis.  The  applicant  will  be  expected 


to  provide  technical  assistance 
throughout  the  course  of  the  project  to 
ensure  the  greatest  possibility  of 
achieving  the  institutionalization  of 
problem  analysis  capabilities  within  the 
policing  agencies.  The  applicant  will 
also  be  expected  to  engage  in  a  detailed 
process  evaluation,  including  case 
studies  of  each  of  the  sites,  which  will 
enable  other  agencies  to  replicate  and 
learn  from  these  efforts. 

Deliverables:  The  applicant  will  be 
expected  to  deliver  a  description  of  site 
selection  criteria,  any  training 
curriculum/technical  assistance 
resources  developed  for  the  agencies,  a 
final  detailed  process  evaluation,  and 
case  studies  of  each  of  the  five  selected 
sites.  The  applicant  will  also  be 
expected  to  develop  a  final  guide  for  use 
by  police  agencies  who  are  seeking  to 
institutionalize  a  problem  analjrtic 
function. 

Knowledge/Experience  Required: 
Proposals  should  provide  a  definition  of 
problem  analysis,  differentiating  it  fi-om 
crime  analysis  as  it  is  currendy 
conducted,  and  discuss  the  current  state 
of  problem  analysis  in  the  nation's  law 
enforcement  agencies.  The  applicant 
should  provide  a  preliminary  ouUine  of 
the  process  that  will  be  used  to  select 
the  five  agencies  and  demonstrate  their 
knowledge  of  law  enforcement  agencies 
and  past  experience  working  closely 
with  them.  The  applicant  should 
demonstrate  a  thorough  understanding 
of  community  policing  and  problem- 
solving  processes  and  the  ability  to  train 
others  in  them. 

2.  Hiring/Recruitment/Retention  of 
Community  Police  Officers  (B2) 

Approximate  funding:  $400,000 

Purpose/Goal:  Hiring  and  retaining 
top  quality  police  officers  has  long  been 
both  a  priority  and  a  challenge  for 
police  agencies.  This  has  become  even 
more  critical  in  an  era  of  community 
policing  since  the  events  of  9/11.  There 
are  many  stages  and  activities  associated 
with  recruiting,  hiring,  and  retaining 
officers  with  the  skills  to  meet  today's 
challenges.  The  COPS  Office  seeks  to 
expand  upon  the  development  of  hiring, 
recruitment  and  retention  tools  that 
both  reflect  community  policing 
principles  and  respond  to  the  hiring 
pressures  facing  law  enforcement.  "The 
state  of  knowledge  and  experience 
regarding  successful  and  innovative 
recruitment,  hiring  and  retention 
practices  has  grown  in  recent  years,  and 
the  purpose  of  this  funding  is  to 
continue  this  advancement. 

Objectives/Expectations:  Local  law 
enforcement  is  the  front  line  in  the  fight 
against  terrorism  at  home.  Yet  law 


enforcement  agencies  are  losing  sworn 
officers  at  a  rapid  rate  due  to  retirement, 
the  creation  of  new  federal  positions 
that  often  provide  competitive  salar\' 
and  benefits  packages,  and  military  call- 
ups.  These  factors,  along  with  the 
emergence  of  community  policing  as  the 
predominant  policing  paradigm, 
necessitate  the  development  and  testing 
of  innovative  practices  to  recruit  and 
retain  quality  sworn  personnel. 

In  two  Chief  Executive  Officer 
Symposia  convened  by  the  COPS  Office 
both  pre-  and  post-9/11,  police  and 
sheriff  executives  identified  several 
points  of  need  in  the  area  of  police 
recruitment  and  hiring.  These  include  a 
definition  of  an  ideal  candidate  that 
incorporates  the  persjJBfctives  of  not 
only  those  in  law  enforcement,  but  also 
the  views  of  the  community.  Similarly, 
a  national  job  description  and  a 
validated  set  of  core  competencies  that 
more  comprehensively  reflect 
community  policing  and  problem 
solving  principles  are  needed.  Another 
identified  priority  was  research  into 
private  sector  best  practices  on 
recruitment,  retention,  leadership,  and 
succession  planning  that  could  be 
leveraged  in  a  policing  environment. 
Tools  and  techniques  for  confronting 
institutional  biases  within  these 
processes  are  also  important  to  develop. 
Finally,  these  leaders  also  expressed  an 
interest  in  the  development  of  a  national 
marketing  campaign  geared  towards 
promoting  policing  in  the  21st  Century. 

The  expectations  for  grants  and 
cooperative  agreements  funded  under 
this  section  cu^  to  respond  to  these 
recommendations  through  innovative 
projects,  applied  research,  and/or  the 
development  of  practical  tools  for  use 
by  law  enforcement. 

Deliverables/Outcomes:  Projects 
under  this  topic  area  could  take  several 
forms,  such  as  the  development  of  pilot 
programs  that  are  able  to  be  replicated, 
monograph  publications,  recruitment 
tools  for  use  by  police  departments, 
innovative  testing  and  interviewing 
instruments,  or  the  development  of 
effective  model  print,  radio  and 
television  employment  public  service 
announcements  for  use  by  agencies. 
Applied  research  projects  that  examine 
the  effectiveness  of  recruitment  and 
retention  efforts,  separately  and 
combined,  in  attracting  and  retaining 
women  and  minorities  may  also  be 
funded.  For  instance,  it  may  be 
important  to  evaluate  the  relative 
effectiveness  of  various  assessment 
instruments  in  predicting  future  police 
performance  (according  to  community 
policing  principles) — and  as 
important — who  will  remain  in  law 
enforcement.  Issues  related  to  whether 
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what  recruits  learn  in  the  academy 
accurately  reflects  the  work  they  will 
do,  and  whether  gaps  in  training 
contribute  to  attrition  could  also  be 
addressed  through  funding. 

Knowledge/Experience  Required: 
Applicants  must  demonstrate  a  strong 
knowledge  of  the  issues  associated  with 
police  recruitment,  hiring,  and 
retention.  Additionally,  any  non-law 
enforcement  agency  applicants  must 
have  experience  working  with  law 
enforcement  agencies. 

3.  Volunteers  in  Police  Service  [33] 

Approximate  Funding  per  Project: 
$50,000 

Purpose/Goal:  I»  his  2002  State  of  the 
Union  Address,  President  George  W. 
Bush  announced  the  creation  of  the 
USA  Freedom  Corps,  which  is  an  effort 
to  foster  a  culture  of  service,  citizenship, 
and  responsibility,  building  on  the 
generous  spirit  of  the  American  people. 
The  Citizen  Corps  programs  are  part  of 
the  USA  Freedom  Corps  initiative  and 
share  the  common  goal  of  helping 
communities  prevent,  prepare  for,  and 
respond  to  crime,  natural  disasters,  and 
other  emergencies. 

One  of  the  Citizen  Corps  programs  is 
Volimteers  in  Police  Service  (VIPS), 
administered  by  the  U.S.  Department  of 
Justice.  The  goal  of  VIPS  is  to  enhance 
the  capacity  of  state  and  local  law 
enforcement  to  utilize  volunteers.  These 
civilian  volunteers  provide  support  for 
resource-constrained  law  enforcement 
agencies  by  supplementing  their 
community's  law  enforcement 
professionals  to  free  officers  for 
frontline  duty.  Funding  will  be 
provided  to  enhance  and 
institutionalize  a  volunteer  in  police 
service  program  within  local  police 
departments. 

Objectives/Expectations:  To  help 
expand  the  VIPS  program,  the  COPS 
Office  is  seeking  proposals  from  local 
law  enforcement  agencies  to  establish  or 
enhance  their  volunteer  program  and 
recruitment  efforts.  Preliminary 
information  from  the  VIPS  program 
stresses  the  importance  of  a  volunteer 
coordinator.  An  effective  volunteer 
coordinator  is  often  linked  to  a  success 
of  VIPS  programs  and  funds  from  this 
grant  can  (but  are  not  required)  be  used 
to  help  cover  costs  of  this  position. 
Among  other  items,  funding  may  also  be 
used  for  such  things  as  advertisements 
and  marketing  of  volunteer  programs 
(including  Web  site  development), 
activities  associated  with  neighborhood 
watch  and  other  resources  for  volunteer 
coordination,  implementation,  and 
evaluation  efforts.  Grantees  will  be 
required  to  attend  a  COPS  Office  VIPS- 


related  training  and  should  budget 
travel  for  2  individuals  to  attend  this 
training.  Law  enforcement  agencies 
receiving  funding  must  register  with 
USA  Freedom  Corps  as  an  official  VIPS 
site. 

Deliverables/Outcomes:  The  primary 
outcome  will  be  an  operational 
volunteer  in  police  service  program  that 
enhances  the  ability  of  the  local  police 
department  to  effectively  provide  public 
services.  Grantees  will  provide  a  final 
report  to  the  COPS  Office  documenting 
how  the  funding  directly  enhanced  their 
volunteer  program  and  the  overall 
benefits  to  the  agency,  so  that  these 
efforts  can  be  promoted  and  replicated 
in  other  law  enforcement  agencies. 

Knowledge/Experience  Required: 
Applicants  must  be  law  enforcement 
agencies.  Applicants  should  familiarize 
themselves  with  the  Volunteers  in 
Police  Service  program 
(www.poIicevoIunteers.org)  for 
additional  information  about  programs 
that  could  possibly  be  replicated  in  their 
agency  using  this  funding.  Grantees 
must  also  express  a  strong  conmiitment 
to  maintain  volunteer  program  efforts 
after  grant  expiration. 

4.  Topic  Focused  Law  Enforcement 
Technology  Guides  (84) 

Approximate  Funding:  $250,000 

Purpose/Goal:  While  the  benefits  of 
implementing  technology  are  obvious, 
the  obstacles  to  getting  the  most  from 
that  technology  often  are  not.  In  a  time 
when  growing  responsibilities  greatly 
increase  the  duties  of  local  law 
enforcement  agencies,  a  natured 
response  is  to  turn  to  technology  as  a 
force  multiplier.  However,  there  are  a 
limited  number  of  technology  resources 
that  are  specifically  tailored  for  law 
enforcement.  To  meet  the  need  for 
additional  resources,  in  2001  the  COPS 
Office  funded  the  development  of  a  Law 
Enforcement  Tech  Guide,  a 
comprehensive  "A  to  Z"  technology 
planning,  acquisition,  implementation 
and  integration  guide  that  helps 
agencies  address  crime  and  social 
disorder  issues.  This  guide  can  be  found 
on  the  COPS  Office  Web  site  at 
www.cops.  usdoj.gov/ 
Default.asp?Item=51 2. 

The  guide  has  been  well  received  by 
the  law  enforcement  community. 
However,  there  are  numerous  other 
issues  in  the  area  of  law  enforcement 
technology  that  could  be  addressed  by 
,similar  guides.  Fimding  will  be 
provided  to  produce  additional  law 
enforcement  technology  guidebooks. 

Objectives/Expectations:  To  meet 
these  evolving  needs,  the  COPS  Office  is 
seeking  proposals  for  the  development 


of  midtiple  technology-specific 
guidebooks  for  law  enforcement.  Topics 
that  may  be  addressed  include,  but  are 
not  limited  to,  interoperability,  crime 
mapping,  311,  integration,  technology 
training,  managing  change  due  to 
technology  implementation,  records 
management  systems,  and  technology 
for  the  small/rural  agencies. 

De/iveraWes/Oufcomes;  Applicants 
will  produce  guidebooks  designed  for  a 
law  enforcement  audience  on  multiple 
technology-specific  topics. 

Knowledge/Experience  Required:  The 
applicants  should  address  their 
knowledge  and  experience  in  the  area  of 
information  systems  implementation  in 
law  enforcement  environments. 

Proposals  should  also  demonstrate  the 
applicant's  knowledge  and  experience 
regarding  the  specific  topics  of  the 
guidebooks  being  proposed  and  the 
ability  to  write  for  a  law  enforcement 
audience. 

5.  31 1  for  Homeland  Security  and  Crisis 
Management  (B5) 

Approximate  Funding  per  Project: 
$300,000 

Purpose/Goal:  Since  9/11  homeland 
security  concerns  have  prompted  the 
Administration  to  call  on  citizens  to  be 
vigilant.  In  addition,  recent  domestic 
criminal  events,  such  as  the  October 
2002  sniper  attacks  in  the  Washington 
Metropolitan  Area,  have  further 
illustrated  the  need  to  encourage  citizen 
information  sharing  for  crime 
prevention  and  crime  solving.  The 
effects  of  such  heightened  awareness 
and  calls  for  citizen  participation  have 
resulted,  in  part,  in  a  911  system 
challenged  to  keep  up  with  calls  from 
concerned  citizens,  many  of  whom  use 
91 1  as  their  primary  vehicle  to  initiate 
contact  with  the  police  or  other  public 
service  agencies. 

311  Public  Service  Model  non- 
emergency call  systems  can  support  and 
be  integrated  into  homeland  security 
and  emergency  preparedness  plans  and 
policies.  311  systems  can  be  especially 
effective  when  the^  allow  for 
coordinated  efforts  and  information 
sharing  between  multiple  public  service 
agencies  (e.g.,  transportation,  health, 
sanitation,  victim  services  etc.).  311 
systems  can  support  emergency 
management  efforts  and  enhance  public 
service  agency  response  efforts  to 
prepare  for  emergencies. 

Proposals  are  being  sought  from  law 
enforcement  agencies  prepared  to 
establish  a  Public  Service  Model  311 
non-emergency  call  system  that 
includes  multiple  public  service 
agencies  such  as  law  enforcement,  EMS, 
transportation,  health,  sanitation,  victim 
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services  etc.  for  the  purposes  of 
improving  homeland  security  and  crisis 
management  plans  and  practice. 
Funding  is  available  for  equipment 
(hardware  and  software)  necessary  to 
establish  a  Public  service  Model  311 
non-emergency  call  system  and  for  an 
impact  evaluation  of  such  a  system. 
Funding  is  available  to  law  enforcement 
agencies  currently  operating  within 
jurisdictions  that  do  not  have  a  311 
system  or  those  interested  in  expanding 
a  law  enforcement  only  311  system  into 
one  that  includes  multiple  public 
service  agencies. 

Objectives/Expectations:  This  project 
would  require  applicants  to: 

1.  Establish  a  Public  Service  model 
311  system  involving  multiple  public 
service  agencies,  designing  this  non- 
emergency communication  system  to  fill 
current  gaps  in  information  sharing 
between  public  service  agencies  and 
enhance  the  effectiveness  of  current 
homeland  security  and  crisis 
management  plans. 

2.  Develop  innovative  ideas  for 
improving  emergency  dispatching,  call 
prioritization,  and  records  management 
systems. 

3.  Evaluate  the  impact  of  the  311 
system  on  homeland  security  and  crisis 
management  plans  and  provide  results 
of  the  evaluation  to  public  safety 
persoimel  (including  first-responders), 
other  public  service  agencies,  and  the 
community-at-large.  The  evaluation 
should  clearly  demonstrate  the  utility  of 
311  in  homeland  security  and  crisis 
management. 

DeyiveraWes/Oufcomes;  Deliverables 
will  include  an  operational  Public 
Service  Model  311  system  (that  includes 
multiple  public  service  agencies).  An 
impact  evaluation  is  expected  to  be 
completed  six  months  after  the  system 
has  become  operational  and  should  be 
budgeted  for. 

Knowledge/Experience  Required: 
Proposals  should  include  the  following 
items: 

1.  Applicants  may  apply  for  funding 
to  either  start-up  a  311  system  that 
includes  multiple  public  service 
agencies  or  to  expand  current  law 
enforcement  only  311  systems.  Due  to 
the  focus  on  developing  cooperation 
and  accountability  between  multiple 
public  service  agencies,  jurisdictions 
currenUy  operating  a  multi-agency 
Public  Service  Model  311  system  are 
ineligible  for  funding  under  this  topic. 

2.  Funding  may  be  contingent  on  the 
cvurent  technological  infrastructure  of 
the  applicant  agency.  Applicants  must 
provide  details  of  current  technological 
infrastructiire  available  to  support  the 
project. 


3.  Applicants  must  provide  a 
demonstration  of  need,  showing  that  a 
Pubhc  Service  Model  311  non- 
emergency system  will  aid  in  the 
development  of  Homeland  Security  and 
Crisis  Management  plans  and  practice. 
This  demonstration  of  need  should  be 
included  as  a  separate  docimient  (no 
longer  than  1 5  double-spaced  typed 
pages)  and  will  not  count  towards  the 
proposal  page  limit. 

4.  Applicants  must  demonstrate  that 
they  have  secured  support  from  the 
primary  stakeholders,  including 
government  executives,  and  at  least  two 
non-public  safety  agency  executives. 
Stakeholders  must  have  determined  that 
a  Public  Service  Model  311  system 
involving  multiple  public  agencies  will 
benefit  the  homeland  security  and  crisis 
management  plans  and  practices  of  the 
jurisdiction. 

5.  Applicants  must  address  the 
implications  of  utilizing  a  311  system 
for  homeland  security  and  crisis 
management  efforts  on  current 
organizational  processes,  delineating 
each  affected  agency.  The  potential 
impact  of  311  on  police  non-emergency 
calls  must  be  described  in  the  proposal. 

6.  Applicants  must  demonstrate  the 
availability  of  in-kind  contributions  for 
establishing  this  system.  This 
information  is  necessary,  as  the  cost  of 
most  311  systems  will  most  likely 
exceed  the  amoimt  of  COPS-funding 
available. 

7.  Smaller  law  enforcement  agencies 
are  encouraged  to  partner  with  one  or 
more  neighboring  jurisdictions  in  this 
effort. 

C.  Evaluations 

1.  Evaluation  of  MORE  Grant 
Effectiveness  (Cl) 

Approximate  Funding:  $200,000 

Purpose/Goal:  The  COPS  MORE 
(Making  Officer  Redeployment 
Effective)  program  is  one  of  several 
approaches  developed  by  the  COPS 
Office  to  increase  the  deployment  of  law 
enforcement  officers  devoted  to 
community  policing.  COPS  MORE 
grants  have  been  used  to  purchase  law 
enforcement  technology.  One  primary 
requirement  of  COPS  MORE  is  that  the 
time-savings  experienced  by  officers  as 
a  result  of  the  additional  technology 
must  result  in  redeployment  into 
community  policing  activities.  Some 
examples  of  the  types  of  time-saving 
technology  purchased  through  MORE 
grants  include:  mobile  data  terminals, 
record  management  systems,  computer 
aided  dispatch  systems,  and  automated 
fingerprint  identification  systems. 

Over  the  past  seven  years,  the  COPS 
Office  has  also  recognized  that 


technology  can  result  in  increased 
officer  effectiveness.  This  increased 
effectiveness  contributes  to  the  overall 
COPS  aim  of  reducing  crime  and  social 
disorder  through  community  policing. 

Last  year  the  COPS  Office  funded  295 
agencies  imder  the  COPS  MORE  2002 
program,  while  MORE  grantees  were 
previously  required  to  track  and  report 
time-savings  and  redeployment 
resulting  from  their  grant,  this 
requirement  was  removed  under  MORE 
2002.  while  time-savings  and 
redeployment  still  occiu-,  the  COPS 
Office  is  interested  in  an  evaluation  that 
will  document  or  estimate  the  full-time 
equivalents  (FTE's)  redeployed,  as  well 
as  the  impacts  of  these  technologies  on 
department  operations,  communication, 
and  community  policing. 

Objectives/Expectations:  The  COPS 
Office  is  seeking  proposals  that  seek  to 
document  the  efficiencies  and 
effectiveness  outcomes  created  as  a 
result  of  the  technology  funded  under 
the  COPS  MORE  2002  program. 

Deliverables/Outcomes:  The  applicant 
will  be  expected  to  produce 
dociunentation  that  examines  the 
efficiencies  created  as  a  result  of  the 
MORE  2002  program,  and  also  examine 
and  document  any  increases  in 
effectiveness  resulting  from  the 
program.  The  project  deliverable(s) 
should  also  inform  the  profession  on 
these  findings  in  the  form  of  a 
guidebook  that  will  assist  law 
enforcement  agencies  in  achieving 
maximum  efficiency  and  effectiveness 
with  these  technologies.  This  guidebook 
should  demonstrate  how  to  realize  the 
desired  results;  provide  instruction  on 
police  technologies  based  on  the 
documented  experiences  of  these 
grantees;  and  develop  a  model  for 
agencies  to  use  to  self-evaluate  their 
technology  projects. 

Knowledge/Experience  Required: 
Applicants  should  demonstrate  their 
knowledge  of  the  COPS  MORE  program 
and  of  other  technology-related 
outcomes  beyond  time-savings. 
Proposals  shoidd  also  provide  a 
summary  of  the  evaluation  design  and 
methods  that  woidd  be  used  to  measure 
effectiveness  and  efficiencies  generated 
as  a  result  of  COPS  MORE  grants. 

2.  Analysis  of  COPS  Start-Up  Agencies 
(C2) 

Approximate  Funding:  $150,000 

Purpose/Goal:  The  COPS  Office  has 
provided  funding  to  approximately  300 
jurisdictions  to  initiate  the  development 
of  police  departments.  These  "start-up" 
agencies  provide  an  opportunity  to  learn 
more  about  the  factors  associated  with 
the  implementation  and  initiation  of 
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police  departments  and  community 
policing  activities  in  smaller  settings. 

Objectives/Expectations:  The  COPS 
Office  is  seeking  proposals  that  examine 
the  nature  of  these  COPS  funded  start- 
up law  enforcement  agencies,  trace  their 
history,  and  document  impediments 
and  facilitators  to  the 
institutionalization  of  commimity 
oriented  police  services  in  smaller 
settings. 

Deliverables/Outcomes:  Applicants 
will  be  expected  to  produce  a  final 
report  documenting  the  natiire  of  COPS 
funded  start-up  law  enforcement 
agencies  and  a  guidebook  aimed  at 
assisting  the  development  of  police 
agencies  in  smaller  settings.  This 
guidebook  should  highlight  important 
factors  that  should  be  taken  into 
consideration  when  "starting-up"  a 
police  department  and  provide  guidance 
on  how  to  best  effectively  accomplish 
this  task. 

Knowledge/Experience  Required:  The 
applicant  should  have  working    • 
knowledge  of  policing  in  smaller 
settings  and  the  processes  and 
procadures  involved  in  initiating  the 
development  of  an  effective  police 
department. 

3.  Managing  Local  Evaluations:  A  Guide 
for  Law  Enforcement  (C3) 

Approximate  Funding:  $100,000 

Purpose/Goal  of  Proposed  Project: 
Law  enforcement  is  frequently  called 
upon  to  provide  evaluation  information 
regarding  local  public  safety  efforts. 
Some  agencies  employ  in-house 
evaluators,  but  many  must  seek  external 
assistance  from  local  universities  or 
with  private  consultants.  In  some  cases, 
evaluations  that  are  conducted  may  not 
adequately  meet  the  needs  of  the  law 
enforcement  agency. 

This  project  will  assist  law 
enforcement  agencies  in  providing 
funding  for  and  in  conducting  and 
utilizing  program  evaluations. 

Objectives/Expectations  of  Proposed 
Project:  Proposals  are  being  sought  to 
develop  a  Law  Enforcement  Practitioner 
Guide  to  Managing  Local  Evaluations. 
This  guide  should  assist  law 
enforcement  agencies  through  the 
evaluation  process  from  start  to  finish- 
from  how  to  select  an  evaluator,  the 
managing  on-going  evaluations,  to 
evaluating  the  final  deliverable.  Possible 
issues  to  be  addressed  include  how  to 
best  communicate  needs  to  potential 
evaluators,  the  types  of  docimients  that 
should  be  obtained  and  reviewed  prior 
to  selecting  an  evaluator,  and  how  to 
best  formulate  a  contract  with  an 
evaluator.  The  benefits  of  securing  and 
speaking  with  references,  the  need  for  a 


detailed  research  plan,  the  importance 
of  selecting  the  right  agency  official  to 
work  with  the  evaluator,  and  how  to 
address  whether  cin  evaluator  will  meet 
their  needs  should  also  be  discussed. 
The  guide  may  also  help  the  law 
enforcement  practitioner  understand  the 
true  costs  of  evaluations,  predict 
potential  budget  pitfalls,  and  discuss 
how  to  spot  trouble  early-on  and  what 
to  do  in  situations  of  non-compliance. 
Finally,  the  guide  should  help  law 
enforcement  practitioners  generally 
understand  how  to  apply  the  findings  of 
an  effective  evaluation. 

Deliverables/Outcomes:  The  primary 
deliverable  is  a  publishable  copy  of  a 
Law  Enforcement  Practitioner  Guide  to 
Managing  Local  Evaluations. 

Specific  Knowledge/Experience 
Required:  Applicants  must  demonstrate 
a  through  understanding  of  the 
evaluation  process  and  ability  to  write 
content  for  a  law  enforcement  auidence. 
They  must  have  documented  program 
evaluation  experience.  A  sample  of  an 
original  published  or  unpublished 
program  evaluation  should  be  included 
with  the  application.  This  wrriting 
sample  will  not  count  towards  the 
proposal  page  limit. 

4.  Analysis  of  COPS  Police  Integrity 
Initiative  (C4) 

Approximately  Funding:  $500,000 

Purpose/Goal:  This  request  is 
presented  in  two  parts.  Proposals 
should  address  both  parts. 
Part  I: 

The  COPS  Office  is  seeking  the 
development  of  a  comprehensive 
product  that  will  summarize  and 
highlight  current  work  being  done  by 
COPS  grantees  to  prevent  racial 
profiling  and  to  increase  trust  between 
police  and  citizens.  In  Fiscal  Year  2001, 
the  COPS  Office  hinded  (21)  police 
departments  under  the  Promoting 
Cooperative  Strategies  to  Reduce  Racial 
Profiling  initiative  to  develop  strategies 
that  would  address  racial  profiling. 
These  strategies  include: 

•  Collecting  and  analyzing  traffic-stop 
data; 

•  Accountability  and  supervision; 

•  Recruitment  and  selection; 

•  Training  and  education  of  police 
and  citizens; 

•  Using  technology  to  prevent  racial 
profiling;  and 

•  Minority  community  engagement 
initiatives. 

At  the  conclusion  of  these  projects, 
each  of  the  21  police  departments  will 
produce  a  technical  assistance  guide 
that  will  document  lessons  learned  and 
model  practices  that  can  be  replicated 
by  other  law  enforcement  agencies.  The 


technical  assistance  guides  will  be 
developed  so  that  other  police- 
community  partnerships  can  benefit 
from  the  lessons  learned  when 
addressing  police  integrity  issues.  In 
that  regard,  these  technical  assistance 
guides  are  intended  to  include  what 
worked,  what  did  not  work,  the  barriers 
to  project  implementation,  solutions  to 
obstacles  in  solving  problems,  and  a 
discussion  on  how  the  project 
strengthened  police  integity,  police- 
community  relationships,  and  the 
related  impact  on  racial  profiling 
prevention. 

Part  II: 

The  COPS  Office  is  also  seeking  a 
preliminary  assessment  of  current  work 
being  done  by  COPS  grantees  to  create 
cultures  of  integrity.  In  Fiscal  Year 
2002,  the  COPS  Office  frinded  60  law 
enforcement  agencies  to  develop  a 
strategy  that  would  support  a  culture  of 
integrity,  and  41  state  chiefs'  and 
sheriffs'  associations  to  host  police 
integrity  training  workshops  at  thefr 
aimual  meetings.  The  law  enforcement 
strategy  areas  include: 

•  Use  of  force  policy  and  training; 

•  Development  of  early  intervention 
systems; 

•  Mapping  integrity  violations  and 
related  interventions; 

•  Self  assessment  techniques  for 
internal  monitoring; 

•  Strengthening  internal  affairs 
division  operations; 

•  Improving  citizen  complaint 
processes; 

•  Utilizing  a  civilian  review  board; 

•  Command  staff  integrity  training; 

•  Ensuring  accountability  to  the 
community; 

•  Outreach  to  minority  youth; 

•  Traffic  stop  data  collection;  and 

•  Recruiting  quality  recruits  from 
local  communities. 

The  association  strategy  areas  include: 

•  Integrity  training  to  support 
community  policing; 

•  Homeland  security  and  police 
integrity; 

•  Building  public  trust  emd 
confidence; 

•  Integrity  challenges  to  police 
leadership;  and 

•  Developing  policy  that  strengthens 
integrity. 

For  more  information  on  the  COPS 
Police  Integrity  Initiatives,  please  visit 
the  COPS  Web  site  at:  http:// 
www.cops.  usdoj.gov/ 
Deault.asp?Open=  True6-Item=393 

Objectives/Expectations: 
Part  I: 

In  order  to  maximize  the  work  being 
done  in  the  field  through  this  important 
initiatives,  the  COPS  Office  is  seeking 
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the  development  of  a  comprehensive 
product  that  will  simmiarize  and 
highlight  varied  approaches  across  the 
six  strategy  areas  under  the  Promoting 
Cooperative  Strategies  to  Reduce  Racial 
Profiling  initiative.  This  project  will 
require  the  applicant  to: 

•  Provide  on-site  and/or  telephone 
technical  assistance  to  the  agencies,  if 
necessary,  to  assist  in  the  completion  of 
the  final  technical  assistance  guides; 

•  Review  the  21  technical  assistance 
guides  for  the  purpose  of  compiling 
successes,  model  practices  and  lessons 
learned  during  strategy  development/ 
enhancement  and  implementation; 

•  Incorporate  the  following 
information/discussion  into  the  final 
product; 

(1)  The  impact  of  the  strategies  on  the 
reduction  and/or  prevention  of  racial 
profiling  and  the  perceptions  of  its 
practice; 

(2)  How  strategy  development  and 
implementation  contributed  to  building 
trust  between  police  and  citizens  and  to 
advancing  community  policing; 

(3)  Recommendations  and 
considerations  for  other  agencies  that 
are  interested  in  replicating  these 
strategies. 

Part  II: 

This  project  will  require  the  applicant 
to: 

•  Work  with  the  COPS  Office  to 
develop  a  preliminary  assessment  plan 
for  docimienting  the  progress  of  101 
grantees  funded  under  the  Creating  a 
Culture  of  Integrity  initiative; 

•  Submit  a  final  report  that-discusses 
the  following  information: 

(1)  How  COPS  funding  was  used  to 
meet  project  goals  and  objectives;  ^ 

(2)  Successes  and  challenges  in 
developing  and  implementing  the 
projects; 

(3)  The  impact  of  the  funding  on 
advancing  police  integrity  and  creating 
cultures  of  integrity. 

Deliverable/Outcomes: 
Parti: 

The  applicant  will  be  expected  to 
produce  a  comprehensive  final  product 
that  will  summarize  the  experiences  of 
the  21  police  departments  in  developing 
their  strategy  imder  the  Promoting 
Cooperative  Strategies  to  Reduce  Racial 
Profiling  initiative,  and  the  related 
impact  on  advancing  community 
policing  and  racial  profiling  prevention. 
This  product  will  provide  an  overview 
of  varied  approaches  to  addressing  this 
significant  issue  for  other  law 
enforcement  agencies  that  are  interested 
in  replicating  these  strategies. 
Part  II: 

The  applicant  will  be  expected  to 
conduct  a  preliminary  assessment  of 


101  law  enforcement  agencies  and 
police  chiefs'  and  sheriffs'  associations 
funded  imder  the  Creating  a  Culture  of 
Integrity  initiative.  The  purpose  of  this 
assessment  will  be  to  assist  the  COPS 
Office  in  docimienting  the  progress  of 
these  pilot  projects.  The  COPS  office 
will  expect  a  final  report  that  discusses 
the  outcomes  of  the  preliminary 
assessment. 

Knowledge/Experience  Required:  In 
addition  to  the  general  criteria  listed  in 
the  solicitation,  the  applicant  should 
address  knowledge  and  experience  in 
the  areas  of  police  integrity  and  racial 
profiling.  In  addition,  the  applicant 
should  address  knowledge  and 
experience  in  each  of  the  six  strategy 
topic  areas  imder  the  Promoting 
Cooperative  Strategies  to  Reduce  Racial 
Profiling  initiative.  The  applicant 
should  demonstrate  a  thorough 
imderstanding  of  community  policing, 
and  the  importance  of  mutual  trust  and 
respect  between  police  and  citizens  in 
order  to  strengthen  police  integrity  and 
to  advance  the  principles  of  community 
policing.  Applicants  should  also  have  a 
demonstrated  awareness  of  the  COPS 
Police  Integrity  Initiatives. 

How  To  Apply.  Those  interested  in 
submitting  an  application  in  response  to 
this  solicitation  must  complete  a 
Community  Policing  Development 
Application  Packet.  A  detailed  project 
description  that  is  responsive  to  the 
criteria  presented  above  must  be 
included  under  section  I  of  the  packet. 
In  this  project  description  also  discuss 
your  management  plan  for 
implementing  this  project  with  respect 
to  internal  and  external  management  of 
personnel  and  resources  and  your 
experience  with  managing  grants  and 
cooperative  agreements.  Resumes  of  key 
project  staff/named  consultants 
(relevant  experience  for  the  proposed 
project  should  be  highlighted)  should 
also  be  included  and  does  not  count 
towards  the  page  limit. 

Apnlicants  may  submit  distinct 
multiple  applications  for  different  topic 
areas  or  propose  projects  that  effectively 
combine  topic  areas.  However,  each 
distinct  project  must  be  described  in 
detail  in  a  separate  Community  Policing 
Development  Application  Packet  with 
original  signatures. 

Notice  of  Intent  To  Apply:  Please  fax 
the  accompanying  notice  of  intent  to 
reply  form  to  the  COPS  Office, 
indicating  the  topic  area(s)  you  are 
planning  to  apply  under.  The  letter 
should  be  faxed  to  the  attention  of 
Angel  Winters  at  202-616-8658  no  later 
than  June  2,  2003. 

ADDRESSES:  Applications  for  this 
solicitation  are  due  to  the  COPS  Office 


by  June  30,  2003  by  6  p.m.  Please 
submit  an  original  application  package 
(with  original  signatures)  and  four 
copies  to:  U.S.  Department  of  Justice, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Ave.,  NW., 
Washington,  DC  20530,  Attn:  Angel 
Winters,  PPSE. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Angel  Winters  at  (202) 
514-9199  to  obtain  additional 
information  about  the  solicitation. 
Application  forms  and  information 
regarding  the  COPS  Office  are  also 
available  by  calling  the  U.S.  Department 
of  Justice  Response  Center  at  1-800- 
421-6770  or  by  visiting  the  COPS  Office 
Internet  Web  site  at 
www.cops.usdoj.gov. 

(The  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  reference  for  ihts  program  is  16.710.) 

Dated:  May  5,  2003. 
Carl  R.  Peed, 

Director,  Office  of  Community  Oriented 
Policing  Services. 

(PR  Doc.  03-12692  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  414a-AT-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[Civil  Action  No.  1 :  03CV  000758] 

United  States  v.  Univision 
Communications  Inc.  &  Hispanic 
Broadcasting  Corp. 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement.  Notice  is 
hereby  given  pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16{b)-(h),  that  a  proposed  Final 
Judgment,  Stipulation  and  Order,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Univision 
Communications  Inc.,  Civil  Action  No. 
03CV000758.  On  March  26,  2003,  the 
United  States  filed  a  Complaint  alleging 
that  Univision  Communications  Inc. 
("Univision")  and  Hispanic 
Broadcasting  Corp.  ("HBC")  violated 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  Complaint  alleges  that,  due  to 
Univision's  partial  ownership  of 
Entravision  Communications  Corp. 
("Entravision"),  a  principal  competitor 
of  HBC,  the  proposed  acquisition,  if 
consummated,  will  substantially  lessen 
competition  in  the  sale  of  advertising 
time  on  Spanish-language  radio  stations 
in  many  geographic  markets.  The 
proposed  Final  Judgment  requires 
Univision  to  exchange  its  Entravision 
shares  for  a  nonvoting  equity  interest, 
divest  a  substantial  portion  of  its 
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ownership  in  Entravision,  give  up  its 
seats  on  Entravision's  Board  of 
Directors,  eliminate  certain  rights 
Univision  has  to  veto  important 
Entravision  actions,  and  restrain  certain 
conduct  that  would  interfere  with  the 
governance  of  Entravision's  radio 
business.  The  proposed  Final  Judgment 
specifically  requires  Univision, 
presently  owning  approximately  thirty 
percent  of  Entravision,  to  divest  down 
to  fifteen-percent  owership  within  three 
years,  and  ten-percent  ownership  within 
six  years.  Copies  of  the  Complaint, 
proposed  Final  Judgment,  and 
Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington, 
DC,  Room  200,  325  Seventh  Street, 
NW.,  on  the  Internet  at  http:// 
www.usdoj.gov/atr,  and  at  the  Office  of 
the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Columbia,  333 
Constitution  Avenue,  NW.,  Washington, 
DC  20001. 

Public  comment  is  invited  within 
sixty  days  of  the  date  of  this  notice. 
Such  comments,  and  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  directed  to  James 
R.  Wade,  Chief,  Litigation  III  Section, 
Anitrust  Division,  Department  of 
Justice,  325  Seventh  Street,  NW.,  Suite 
300.  Washington.  D.C.  20530 
(telephone:  (202)  616-5935J. 

Constance  K.  Robinson, 

Director  of  Operations. 

Competitive  Impact  Statement 

Plaintiff,  the  United  States  of 
America,  by  and  through  the  Antitrust 
Division  of  the  Department  of  Justice 
("Department"),  pvusuant  to  Section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA").  15  U.S.C. 
16(b)-(h).  files  this  competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Natiire  and  Purpose  of  the  Proceeding 

The  Department  filed  a  civil  ai^itrust 
complaint  on  March  26,  2003,  alleging 
that  the  proposed  acquisition  of 
Hispanic  Broadcasting  Corporation 
("HBC")  by  Univision  Communications 
Inc.  ("Univision")  would  violate  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18.  HBC  is  the  nation's  largest 
Spanish-language  radio  broadcaster. 
Univision,  the  largest  Spanish-language 
media  company  in  the  United  States, 
owns  a  significant  equity  interest,  and 
possesses  governance  rights,  in 
Entravision  Communications 
Corporation  ("Entravision"),  another 
Spanish-language  media  company  and 


HBC's  principal  competitor  in  Spanish- 
language  radio  in  many  markets.  The 
Complaint  alleges  that,  due  to 
Univision's  substantial  partial 
ownership  and  governance  rights  in 
Entravision,  the  proposed  acquisition  of 
HBC  would  lessen  competition 
substantially  in  the  provision  of 
Spanish-language  radio  advertising  time 
to  a  significant  number  of  advertisers  in 
several  geographic  are^  of  the  United 
States.  The  request  for  relief  seeks:  (a)  A 
judgment  that  Univision's  proposed 
acquisition  would  violate  Section  7  of 
the  Clayton  Act;  (b)  preliminary  and 
permanent  injunctive  relief  preventing 
the  consimunation  of  the  proposed 
merger;  (c)  an  award  to  the  United 
States  of  the  costs  of  this  action;  and  (d) 
such  other  relief  as  is  just  and  proper. 

Before  this  suit  was  filed,  the 
Department  reached  an  agreement  with 
Univision  and  HBC  on  the  terms  of  a 
proposed  consent  decree,  which,  if 
entered,  would  require  Univision  to 
reduce  its  equity  interest  in  Entravision 
to  15  percent  of  outstanding  shares 
within  three  years  from  the  filing  of  the 
proposed  decree  and  to  10  percent 
within  six  years.  The  decree  would  also 
require  Univision  to  relinquish  its  rights 
to  place  directors  on  Entravision's 
Board,  eliminate  certain  rights 
Univision  has  to  veto  important 
Entravision  actions,  and  restrain  certain 
conduct  that  would  interfere  with  the 
governance  of  Entravision's  radio 
business. 

A  Stipulation  and  proposed  Final 
Judg^aent  embodying  the  settlement 
were  filed  simultaneously  with  the 
Complaint  on  March  26,  2003.  The 
Department  and  the  defendants  have 
stipulated  that  they  will  be  bound  by 
the  proposed  Final  judgment  upon  its 
filing.  "The  proposed  Final  Judgment 
may  be  entered  after  compliance  with 
the  APPA  unless  rejected  by  the  Court. 
Entry  of  the  proposed  Final  Judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modifj',  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

II.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Univision,  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Los  Angeles,  California,  is  the  largest 
broadcaster  of  Spanish-language 
television  programming  in  the  United 
States  with  two  broadcast  networks, 
Univision  and  Tejefutura,  and  one  cable 
channel,  Galavision.  It  also  has  several 


other  Spanish-language  media 
operations,  including  Internet  sites  and 
services,  music  recording,  distribution, 
and  publishing. 

Univision  has  a  significant  and  long- 
standing relationship  with  Entravision, 
a  Spanish-language  media  company 
with  television,  radio,  outdoor 
advertising,  and  publishing  businesses. 
Entravision,  which  is  not  a  party  to  this 
action,  currently  owtis  or  operates 
approximately  55  radio  stations 
throughout  the  United  States,  most  of 
which  broadcast  Spanish-language 
programming.  Entravision  also  owns  or 
operates  49  television  stations  that 
broadcast  Univision  programming 
pursuant  to  an  affiliation  agreement  that 
does  not  expire  until  December  31, 
2021.  As  part  of  this  affiliation 
agreement,  Univision  serves  as 
Entravision's  sole  representative  for  the 
sale  of  television  advertisements  sold  on 
a  national  basis. 

At  the  time  the  proposed  acquisition 
was  announced,  Univision  owned  an 
approximate  30-percent  equity  and 
seven-percent  voting  interest  in 
Entravision.  In  addition,  Univision,  as 
the  sole  holder  of  Entravision's  Class  C 
common  stock,  has  significant 
governance  rights  with  respect  to 
Entravision.  Although  Univision's 
representatives  resigned  after  the 
proposed  acquisition  was  announced, 
Univision  has  the  right  to  place  two 
representatives  on  Entravision's  Board 
of  Directors.  Univision  also  has  the  right 
to  veto  important  Entravision  business 
-  decisions.  Entravision's  Bylaws  provide 
Univision  the  right  to  veto  Entravision's 
(a)  Issuance  of  equity,  (b)  incurrence  of 
debt  at  certain  levels,  and  (c) 
acquisitions  or  dispositions  of  assets 
valued  at  greater  than  $25  million. 
Entravision's  Certificate  of 
Incorporation  provides  Univision  the 
right  to  approve  any  Entravision  (a) 
Merger,  consolidation,  business 
combination  or  reorganization,  (b) 
dissolution,  liquidation,  or  termination, 
and  (c)  transfer  of  any  FCC  license  with 
respect  to  a  television  station  that  is  an 
affiliate  of  Univision. 

HBC,  a  Delaware  corporation  with  its 
principal  place  of  business  in  Dallas, 
Texas,  is  a  media  company  that  owns  or 
operates  more  than  60  radio  stations  in 
18  geographic  regions  in  the  United 
States.  Nearly  all  of  the  HBC's  stations 
broadcast  in  Spanish.  HBC's  other 
businesses  include  a  marketing  group 
and  interactive  online  services. 

On  June  11,  2002,  Univision  agreed  to 
acquire  all  of  the  voting  securities  of 
HBC.  This  transaction,  if  consummated, 
would  result  in  a  reduction  in 
competition  between  HBC  and 
Entravision  in  the  provision  of  Spanish- 
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language  radio  advertising  in  certain 
markets  where  the  firms  compete. 

B.  Markets 

The  Complaint  alleges  that  the 
provision  of  advertising  time  on 
Spanish-language  radio  stations  to 
advertisers  that  consider  Spanish- 
language  radio  to  be  a  particularly 
effective  medium  is  a  relevant  product 
market,  and  that  the  Dallas,  Texas;  El 
Paso,  Texas;  Las  Vegas,  Nevada; 
McAllen-Brownsville-Harlingen,  Texas; 
Phoenix,  Arizona;  and  San  Jose, 
California  metro  areas  ("Overlap 
Markets")  are  each  a  relevant  geographic 
market. 

1.  Relevant  Product  Market 

Radio  broadcasters,  like  HBC  and 
Entravision,  sell  advertising  time  to 
local  and  national  advertisers  in  areas 
where  their  stations  are  located.  HBC 
and  Entravision  each  negotiate  these 
transactions  individually  with  each 
local  and  national  advertiser,  and  the 
resulting  price  for  advertising  time 
reflects  the  circumstances  of  these 
individual  negotiations  and  the 
preferences  of  each  advertiser. 

There  are  a  significant  number  of 
local  and  national  advertisers  in  the 
geographic  markets  identified  below 
that  consider  Spanish-language  radio  to 
be  particularly  effective  in  reaching 
desired  customers  who  speak  Spanish 
and  who  listen  predominately  or 
exclusively  to  Spanish-language  radio. 
Such  advertisers  view  Spanish-language 
radio,  either  alone  or  in  conjunction 
with  other  media,  to  be  the  most 
effective  way  to  reach  their  target 
audience  and  do  not  consider  other 
media,  including  non-Spanish-language 
radio,  to  be  a  reasonable  substitute. 
These  advertisers  would  not  tiu-n  to 
other  media,  including  radio  that  is  not 
broadcast  in  Spanish,  if  faced  with  a 
small  but  significant  increase  in  the 
price  of  advertising  time  on  Spanish- 
language  radio  or  a  reduction  in  the 
value  of  the  services  provided. 

Given  the  nature  of  individualized 
negotiations  between  radio  stations  and 
advertisers  discussed  above,  Spanish- 
language  radio  stations  are  likely  able  to 
identify  advertisers  that  place  a  high 
value  on  utilizing  Spanish-language 
radio  to  reach  their  targeted  audience. 
Such  advertisers  would  not  find  it 
economical  to  switch,  or  credibly 
threaten  to  switch,  to  other  media  to 
avoid  a  post-merger  price  increase.  In 
the  geographic  markets  identified 
below,  there  are  a  significant  number  of 
advertisers  that  consider  Spanish- 
language  radio  advertising  to  be  a 
particularly  effective  medium,  and  the 
provision  of  advertising  time  on 


Spanish-language  radio  stations  to  these 
advertisers  is  a  relevant  product  market 
within  the  meaning  of  Section  7  of  the 
Clayton  Act. 

2.  Relevant  Geographic  Markets 

Advertising  placed  by  local  and 
national  advertisers  on  radio  stations  in 
the  Overlap  Markets  is  aimed  at 
reaching  listening  audiences  within 
each  of  those  Overlap  Markets,  and 
radio  stations  outside  an  Overlap 
Market  do  not  provide  effective  access 
to  that  audience.  If  there  were  a  small 
but  significant  increase  in  the  price  of 
advertising  time  on  Spanish-language 
radio  stations  within  an  Overlap  Market, 
advertisers  would  not  switch  enough 
purchases  of  advertising  time  to  stations 
outside  the  Overlap  Market  and/or 
otherwise  reduce  their  purchases  to 
defeat  the  price  increase.  Thus,  the 
Overlap  Markets  of  Dallas,  El  Paso,  Las 
Vegas ,  Mc Allen-Browns ville-Harlengen , 
Phoenix,  and  San  Jose  are  each  relevant 
geographic  markets  for  the  purpose  of 
Section  7  of  the  Clayion  Act. 

C.  Harm  to  Competition  in  Radio 
Advertising  Markets 

1 .  Current  Competition  Between  HBC 
and  Entravision 

The  Compliant  alleges  that 
Entravision  and  HBC  are  vigorous 
competitors  in  the  provision  of  Spanish- 
language  radio.  They  heavily  promote 
their  stations  against  each  other  in  order 
to  gain  ratings;  they  program  and  format 
their  stations  with  an  eye  toward 
attracting  listeners  from  each  other;  they 
aggressively  seek  to  acquire  stations; 
and  they  closely  monitor  each  other's 
competitive  positions  in  the  Overlap 
Markets.  Most  importantly,  the 
Compliant  alleges  that  HBC  and 
Entravision  compete  aggressively  to  sell 
advertising  time  to  advertisers  that  seek 
to  reach  Spanish-language  audiences. 
During  individualized  rate  negotiations, 
advertisers  targeting  Spanish-language 
listeners  benefit  from  its  competition, 
including  the  ability  to  play  off  HBC 
stations  against  Entravision  stations  to 
reach  better  terms. 

2.  Reduction  in  Competition  From  the 
Acquisition 

The  Complaint  alleges  that,  given 
Univision's  significant  ownership  stake 
and  governance  rights  in  HBC's 
principal  competitor,  Entravision,  the 
acquisition  of  HBC  by  Univision  will 
lessen  competition  substantially  in  the 
sale  of  advertising  time  on  Spanish- 
language  radio  in  the  Overlap  Markets. 
The  market  for  the  provision  of  Spanish- 
language  radio  in  the  Overlap  Markets  is 
highly  concentrated,  with  HBC  and 


Entravision's  combined  share  of 
advertising  revenue  ranging  from  70  to 
95  percent.  HBC  and  Entravision  face 
few  other  significant  competitors  and, 
for  many  local  and  national  advertisers 
buying  advertising  time  on  Spanish- 
language  radio,  they  are  the  next  best 
substitutes  for  each  other. 

The  Complaint  alleges  that 
Univision's  owTiership  of  a  substantial 
equity  stake  in  Entravision,  and  its 
ability  to  influence  or  control 
competitively  significant  Entravision 
decisions,  will  lessen  the  incentives  of 
both  companies  to  compete  aggressively 
against  each  other  and  will  result  in 
higher  prices  and  lower  service  quality 
in  the  sale  of  Spanish-language  radio 
advertising  time.  Univision's  right  to 
place  directors  on  Entravision's  board 
and  right  to  veto  certain  strategic 
business  decisions  (namely  any 
Entravision  issuance  of  equity  or  debt, 
or  acquisitions  over  S25  million)  give  it 
a  significant  degree  of  control  or 
influence  over  Entravision  and  will 
likely  impair  Entravision's  ability  and 
incentive  to  compete  with  Univision/ 
HBC.  For  example,  Univision's  right  ta 
veto  any  Entravision  acquisition  of 
assets  over  S25  million  would  allow 
Univision/HBC  to  prevent  Entravision 
from  purchasing  any  significant  radio 
station  assets  in  a  market  where  HBC 
competes.  A  Univision  veto  on  the 
issuance  of  new  stock  or  debt  could 
leave  Entravision  without  access  to 
capital  it  may  need  to  make  acquisition 
or  otherwise  compete  effectively  with 
HBC.  Entravision  has  frequentiy  taken 
actions  in  the  past  that  have  been 
subject  to  these  Univision  veto  rights 
and,  because  its  plans  call  for  more 
growth  through  acquisition,  Entravision 
is  likely  to  need  Univision's  approval  on 
many  occasions  in  the  future.  Indeed, 
the  existence  of  these  veto  rights  lessons 
competitions  even  if  they  are  not 
exercised  because  Entravision  will  have 
the  incentive  to  constrain  its  normal 
competitive  behavior  against  Univision/ 
HBC  to  ensure  that  Univision/HBC 
provides  the  necessary  approval. 

Univision's  approximately  30-percent 
equity  interest  in  Entravision  also  will 
substantially  reduce  competition 
between  Univision/HBC  and     ■ 
Enfravision.  Univision/HBC  will  have 
reduced  incentives  to  compete  against 
Entravision  for  advertisers  seeking  a 
Spanish-language  radio  audience 
because  Univision/HBC,  as  a  substantial 
owner  of  Entravision  stock,  will  benefit 
even  if  a  customer  chooses  Entravision 
rather  than  HBC.  Consequently,  HBC 
will  compete  less  aggressively  to  gain 
customers  at  the  expense  of  Entravision, 
resulting  in  an  increase  in  prices  for  a 
significant  number  of  advertisers  in  the 
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Overlap  Markets.  Advertisers  that 
consider  Spanish-language  radio  to  be  a 
particularly  effective  medium  will  find 
it  difficult  or  impossible  to  "buy 
around"  Univision/HBC  and 
Entravision,  i.e..  to  effectively  reach 
their  targeted  audience  without  using 
Univision/HBC  and  Entravision  radio 
stations. 

Entry  of  new  Spanish-language  radio 
stations  into  the  relevant  geographic 
markets  would  not  be  timely,  likely,  or 
sufficient  to  mitigate  the  competitive 
harm"  likely  to  result  from  this 
acquisition.  In  theory,  entry  could  occiu- 
by  obtaining  a  license  for  new  radio 
spectnun  or  by  reformatting  an  existing 
station.  New  radio  spectrum  acquisition 
is  highly  unlikely,  however,  because 
spectrum  is  a  scarce  and  expensive 
commodity  and  reformatting  by  existing 
stations  is  unlikely  to  defeat  a  price 
increase  by  Univision/HBC  or 
Entravision.  Radio  stations  are  unlikely 
to  undertake  a  format  change  solely  in 
response  to  small  but  significant 
increases  in  price  being  charged  to 
advertisers  by  a  firm  such  as  Univision/ 
HBC,  and  even  given  such  a  format 
change,  radio  stations  that  did  change 
formats  would  be  unlikely  to  attract 
enough  listeners  to  provide  sufficient 
alternatives  to  the  merged  entity. 
Reformatting  is  an  expensive  endeavor 
that  involves  the  loss  of  the  station's 
existing  audience,  a  significant  expense 
to  attract  new  listeners,  and  no 
assurance  of  attracting  a  significant 
listening  base  to  justify  the  costs 
involved.  It  generally  occurs  when  a 
station  believes  that  a  particular  format 
is  not  being  sufficiently  served  or  when 
a  station  finds  an  niche  between 
existing  formats.  An  increase  in  the 
price  of  advertising  rates  charged  by 
existing  stations  serving  a  specific 
format  does  not  in  itself  provide 
assurance  that  a  newly  formatted  station 
would  attract  a  sufficient  audience  base, 
particularly  if  there  are  strong 
incumbents  already  in  that  format. 

in.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
designed  to  preserve  competition  in  the 
sale  of  advertising  time  on  Spanish- 
language  radio  stations  in  the  Overlap 
Markets  by  restricting  Univision's 
ability  to  control  or  influence 
Entravision's  radio  business  and  by 
significantly  reducing  Univision's 
equity  stake  in  Entravision.  The 
proposed  Final  Judgment  has  three 
principal  provisions:  (1)  Exchange  of 
Univision's  Entravision  stock  for  a 
nonvoting  equity  interest  with  limited 
shareholder  rights;  (2)  divestitures  of  a 
substantial  portion  of  the  defendants' 


equity  stake  in  Entravision;  and  (3) 
restrictions  on  the  defendant's  ability  to 
interfere  with  the  governance  of 
Entravision's  radio  business.  The 
proposed  Final  Judgment  also  has 
several  sections  designed  to  ensure  its 
effectiveness  and  adequate  compliance. 
Each  of  these  sections  is  discussed 
below. 

A.  Exchange  of  Shares  for  Nonviting 
Equity 

Section  IV  of  the  proposed  Final 
Judgment  requires  Univision  to 
exchange  all  of  its  Entravision  Class  A 
and  Class  C  common  stock  for  a 
nonvoting  equity  interest  with  limited 
rights  and  to  certify  that  the  voting  and 
director  rights  that  Univision  has  held 
in  connection  with  its  Entravision  stock 
has  been  eliminated.  The  limited  rights 
to  be  associated  with  the  new  class  of 
stock  to  be  issued  to  defendants  are  set 
forth  in  a  Certificate  of  Designations, 
Preferences  and  Rights  of  Series  U 
Preferred  Stock,  which  is  attached  to  the 
proposed  Final  Judgment.  The  exchange 
of  stock  must  occur  prior  to  the  closing 
of  the  Univision/HBC  merger. 

These  provisions  will  significantly 
curtail  Univision's  ability  to  influence 
or  control  Entravision's  business 
conduct.  As  part  of  the  acquisition  of  a 
new  class  of  stock,  Univision  will 
relinquish  certain  rights  it  previously 
had  in  coiuiection  with  Entravision 
governance.  First,  Univision  will 
relinquish  all  shareholder  voting  rights 
so  that  it  will  not  be  able  to  vote  on  any 
corporate  matters.  Second.  Univision 
will  relinquish  its  two  seats  on 
Entravision's  Board  of  Directors  so  that 
it  will  no  longer  have  access  to 
confidential  Entravision  information  or 
the  ability  to  vote  on  matters  before  the 
Board.  Third,  Univision  will  relinquish 
certain  "veto"  rights  over  important 
Entravision  decisions,  namely 
Univision's  rights  luider  the  Entravision 
Bylaws  to  veto  Entravision's  issuance  of 
equity,  inciurence  of  debt  at  certain 
levels,  and  acquisitions  or  dispositions 
of  assets  valued  at  greater  than  $25 
million.  Retention  of  these  rights  would 
have  allowed  Univision  to  affect 
Entravision's  strategic  decision-making 
by  preventing,  or  threatening  to  prevent, 
Entravision  from  making  acquisitions  or 
raising  capital.  Moreover,  the  continued 
existence  of  these  veto  rights  would 
lessen  competition  even  if  they  were  not 
exercised  because  Entravision  would 
have  the  incentive  to  constrain  its 
normal  competitive  behavior  against 
Univision/HBC  to  ensure  that 
Univision/HBC  would  grant  necessary 
approvals  for  future  transactions  subject 
to  the  veto  rights. 


The  proposed  Final  Judgment  does 
not  require  elimination  of  all 
shareholder  rights  that  Univision 
currently  possesses.  As  set  forth  in  the 
Certificate  of  Designations,  Univision 
will  retain  the  modified  right  to  veto 
any  decision  by  Entravision  to  merge, 
consolidate,  or  otherwise  reorganize 
Entravision  with  or  into  one  or  more 
entities  that  results  in  a  transfer  of  all  or 
substantially  all  of  the  assets  of 
Entravision  or  a  transfer  of  a  majority  of 
the  voting  power  of  Entravision.' 
Univision  also  retains  the  right  to  veto 
any  Entravision  dissolution,  liquidation, 
or  termination.  Finally,  Univision  will 
also  have  the  right  to  veto  any 
disposition  of  any  interest  in  any  FCC 
license  with  respect  to  television 
stations  that  are  affiliates  of  Univision. 
The  proposed  Final  Judgment  makes 
cleeir  that  these  rights  may  be  terminated 
if  Entravision  and  the  defendants 
choose  not  to  do  so.  See  Section  VILC. 
Defendants,  however,  are  restrained 
from  seeking  to  expand  or  modify  these 
limited  rights  in  any  manner. 

B.  Divestiture  of  Defendants'  Entravision 
Holdings 

Section  V  of  the  proposed  Final 
Judgment  requires  Univision  to  reduce 
its  equity  stake  in  Entravision  so  that  it 
owns  no  more  than  15  percent  of  all 
outstanding  Entravision  stock  by  March 
26,  2006,  and  no  more  than  10  percent 
by  March  26,  2009.  The  divestitures  of 
this  stock  may  be  made  by  any 
combination  of  open-market  sale,  public 
offering,  private  sale,  or  repurchase  by 
Entravision.  The  stock  may  not  be  sold 
by  private  sale  or  placement  to  any 
Spanish-language  radio  broadcaster 
other  than  Entravision  unless  the 
Department  agrees  to  such  a  transaction     » 
in  writing. 

As  explained  above,  if  Univision/HBC 
owned  a  substantial,  partial-ownership 
interest  in  Entravision,  Univision/HBC 
would  have  an  incentive  to  compete  less 
aggressively.  This  is  because  Univision/ 
HBC  would  receive  some  significant 
benefit  even  on  sales  it  loses  to 
Entravision.  Reducing  Univision/HBC's 
stake  in  Entravision  to  a  much  lower 


'  Section  D(iJ  of  the  Certificate  provides  that     .c 
without  Univision's  approval,  Entravision  will  not 
"merge,  consolidate  or  enter  into  a  business 
combination,  or  otherwise  reorganize  this 
Corporation  with  or  into  one  or  more  entities  (other 
than  a  merger  of  a  wholly-owned  subsidiary  of  this 
Corporation  into  another  wholly-ovimed  subsidiary 
of  this  Corporation)."  This  approval  right  is 
identical  to  one  that  Univision  possessed 
previously.  Section  VI.C  of  the  proposed  Final 
judgment,  however,  limits  Univision's  rights  in  that 
it  provides  that  Univision  may  not  exercise  its 
rights  under  D(i)  unless  the  transaction  at  issue 
"results  in  a  transfer  of  all  or  substantially  all  of  the 
assets  of  Entravision  or  a  transfer  of  a  majoriiy  of 
the  voting  power  of  Entravision." 
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percentage  reduces  substantially  the 
likelihood  that  Univision/HBC's 
competitive  incentives  will  be  affected 
by  its  partial  ownership  of  Entravision, 
thus  preserving  Univision/HBC's 
incentive  to  compete  with  Entravision. 

The  terms  of  the  proposed  Final 
Judgment  reflect  a  balancing  of  the 
potential  harm  to  competition  that 
might  arise  from  a  divestitiu-e  that 
proceeds  either  too  slowly  or  too 
rapidly.  In  merger  cases  in  which  the 
Department  seeks  a  divestiture  of  assets 
as  a  remedy,  the  Department  requires 
completion  of  the  divestiture  within  the 
shortest  time  period  reasonable  under 
the  circmnstances.  In  this  case,  the  time 
periods  for  divestiture  of  stock  are 
appropriate,  however,  because  of 
concerns  that  a  more  rapid  divestitxire 
might  harm  competition  by  adversely 
affecting  Entravision's  ability  to  raise 
capital  to  fund  expansion  of  its  radio 
business. 

C.  Restrictions  on  Defendants  Ability  to 
Participate  in  the  Governance  of 
Entravision 

Section  VI  of  the  proposed  Final 
Judgment  restrains  defendants  from 
directly  or  indirectly:  (1)  Suggesting  or 
nominating  any  candidate  for  election  to 
Entravision's  board  or  serving  as  an 
officer,  director,  manager,  or  employee 
of  Entravision;  (2)  accessing  any 
nonpublic  information  relating  to  the 
governance  of  Entravision;  (3)  voting  or 
permitting  to  be  voted  any  shares  of 
Entravision  stock  that  defendants  own; 
(4)  using  or  attempting  to  use  any 
ownership  interest  in  Entravision  to 
exert  any  influence  over  Entravision  in 
the  conduct  of  Entravision's  radio 
business;  (5)  using  or  attempting  to  use 
any  rights  or  duties  under  the  television 
affiliation  agreement  or  relationship  to 
influence  Entravision  in  the  conduct  of 
Entravision's  radio  business;  and  (6) 
communicating  to  or  receiving  from 
Entravision  any  nonpublic  information 
relating  to  Entravision's  radio  business. 

Collectively,  these  provisions  are 
intended  to  prevent  defendants  from 
participating  in  Entravision's 
governance  or  in  the  conduct  of 
Entravision's  radio  business, 
notwithstanding  the  defendants' 
remaining  equity  interest  in  Entravision 
and  the  television  affiliation 
relationship.  While  recognizing  that 
Univision  and  Entravision  have  a 
mutual  interest  in  matters  affecting  their 
television  affiliation  relationship,  these 
provisions  seek  to  ensm-e  the 
competitive  independence  of  the  two 
companies  in  matters  involving  the 
radio  business. 


D.  Permitted  Conduct      , 

Section  VII  of  the  proposed  Final 
Judgment  identifies  certain  conduct  that 
is  permitted.  Individual  managers, 
agents,  and  employees  of  the  defendants 
are  allowed  to  hold,  acquire,  or  sell 
Entravision  stock  solely  for  personal 
investment.  Officers  and  directors  also 
may  hold  or  sell  Entravision  stock  but 
may  not  acquire  any  additional 
Entravision  stock.  Any  Entravision  stock 
held  by  these  individuals  is  not  subject 
to  the  stock-exchange  or  divestiture 
requirements  of  Sections  IV  and  V  of  the 
proposed  Final  Judgment. 

Section  VII  also  provides  that 
Univision  may  acquire  a  majority  of 
Entravision's  voting  securities  so  long  as 
the  transaction  is  subject  to  the 
reporting  and  waiting  requirements  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  as  amended, 
15  U.S.C.  18a,  provided,  however,  that 
Univision  cannot  acquire  or  retain  any 
interest  in  Entravision's  radio  assets  in 
any  of  the  Overlap  Markets  as  part  of 
such  a  transaction  without  the  approval 
of  the  Department,  in  its  sole  discretion. 
This  provision  makes  clear  that  the 
proposed  Final  Judgment  does  not 
prohibit  a  transaction  in  which 
Univision  would  acquire  a  majority 
stake  in  Entravision  so  long  as  the 
Department  is  afforded  the  ability  to 
review  the  transaction  pursuant  to  the 
established  Hart-Scott-Rodino 
framework.  The  Department,  of  course, 
would  review  any  such  transaction  to 
determine  whether  it  was  likely  to 
lessen  competition  in  any  relevant 
market.  Because  the  Department  has 
determined  that  a  combination  of 
Univision  and  Entravision  would  lessen 
competition  in  the  sale  of  advertising  on 
Spanish-language  radio  in  the  Overlap 
Markets,  a  transaction  in  which 
Univision  acquired  Entravision  may  not 
include  any  Entravision  radio  assets 
from  the  markets  that  are  the  subject  of 
the  Complaint  unless  the  Department 
gives  its  approval. 

E.  Compliance,  Inspection,  and  Other 
Provisions  Designed  To  Ensure 
Effectiveness  of  the  Proposed  Final 
Judgment 

Section  VIII  of  the  proposed  Final 
Judgment  provides  for  appointment  of  a 
trustee  should  defendants  not  comply 
with  the  terms  of  the  proposed  Final 
Judgment  that  require  stock  divestitiires 
within  the  established  time  periods.  The 
trustee  would  have  the  power  to 
accomplish  the  divestitiu-es.  Section  IX 
requires  the  defendants  to  distribute  the 
proposed  Final  Judgment  to  certain 
officers,  directors,  and  appropriate 
employees,  and  obtain  statements  from 


these  individuals  that  they  understand 
their  obligations  tinder  the  Final 
Judgment.  The  terms  of  this  provision 
are  designed  to  ensiu^  that  those 
individuals  responsible  for  complying 
with  the  Final  Judgment  are  aware  of  its 
existence  and  understand  its 
requirements.  Section  IX  also  requires 
armual  reports  and  certifications  during 
the  life  of  the  decree.  Section  X  provides 
a  means  for  the  Department  to  obtain 
information  from  the  defendants  to 
determine  or  secure  compliance  with 
the  proposed  Final  Judgment.  Under 
Section  XI,  the  Court  would  retain 
jurisdiction  over  this  matter  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  Compliance,  and  to  pimish  any 
violations  of  its  provisions.  Section  XII 
provides  that  the  proposed  Final 
Judgment  will  expire  10  years  after  it  is 
entered  by  the  Court.  Section  XIII  states 
that  the  entry  of  the  proposed  Final 
Judgment  is  in  the  public  interest. 

TV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has' 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  in  any 
subsequent  private  lawsuit  that  may  be 
brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  Department  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  Department 
has  not  withdrawn  its  consent.  'The 
APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

Tne  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  Department  vmtten  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  Department  will  evaluate 
and  respond  to  the  conunents.  All 
comments  will  be  given  due 
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consideration  by  the  Department,  which 
remains  free  to  withdraw  its  consent  to 
the  proposed  Final  Judgment  at  any 
time  prior  to  entry.  The  comments  and 
the  response  of  the  Department  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register. 

Written  comments  should  be 
submitted  to:  James  R.  Wade,  Chief, 
Litigation  III  Section,  Antitrust  Division, 
United  States  Department  of  Justice,  325 
7th  Street,  NW.,  Suite  300,  Washington, 
DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  Court  for 
any  order  necessary  or  appropriate  for 
the  modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  Department  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  for  Injunctive  Relief  against 
Univision  and  HBC  as  well  as  a 
proposal  by  the  defendants  that  they 
would,  in  lieu  of  divestitures,  place 
their  Entravision  stock  in  a  long-term 
trust.  The  Department  is  satisfied, 
however,  that  the  divestiture  of  a 
substantial  portion  of  equity  interest  in 
Entravision  by  Univision,  the  surrender 
of  several  key  control  rights,  and  the 
other  relief  contained  in  the  proposed 
Final  Judgment  will  preserve 
competition  in  the  sale  of  radio 
advertising  time  on  Spanish-language 
stations  serving  the  Overlap  Markets. 
Thus,  the  proposed  Final  Judgment 
would  achieve  substantially  all  the 
relief  the  Department  would  have 
obtained  through  litigation,  but  avoids 
the  time,  expense,  and  uncertainty  of  a 
full  trial  on  the  merits  of  the  Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  60-day  comment  period,  after  which 
the  Court  shall  determine  whether  entry 
of  the  proposed  Final  Judgment  "is  in 
the  public  interest."  In  making  that 
determination,  the  Court  may  consider: 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  to  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  emd  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 


consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
held,  this  statute  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d  1448, 
1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
court  is  nowhere  compelled  to  go  to  trial 
or  to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  119  Cong.  Rec.  24,598  (1973) 
(statement  of  Senator  Tunney).^  Rather, 

[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  vvhetherlhose 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-Am.  Dairymen, 
Inc.,  1977-1  Trade  Cas.  (CCH)  ^  61,508, 
at  71,980  (W.D.  Mo.  May  17,  1977). 
Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
State  V.  BNS,  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.  1981));  see  also  Microsoft,  56  F.3d 
at  1460-62.  Precedent  requires  that 

[t]he  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 


2  See  also  United  States  v.  Gillette  Co..  406  F. 
Supp.  713.  716  (D.  Mass.  1975)  (recognizing  it  was 
not  the  court's  duty  to  settle:  rather,  the  court  must 
only  answer  "whether  the  settlement  achieved 
[was]  within  the  reaches  of  the  public  interest").  A 
"public  interest"  determination  can  be  made 
properly  on  the  basis  bf  the  Competitive  Impact 
Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Ahhiugh  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  In 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463. 
93rd  Cong.,  2d  Sess.  8-9  (1974),  reprinted  in  1974 
U.S.C.C.A.N.  6535,  6538. 


to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

Bechtel,  648  F.2d  at  666  (emphasis 
added)  (citations  omitted). ^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest'  "  United  States  v.  Am.  Tel.  &■ 
Tel.  Co.,  552  F.  Supp.  131,  151  (D.D.C. 
1982)  (citations  omitted)  (quoting 
Gillette,  406  F.  Supp.  at  716),  aff  d  sub 
nom.  Maryland  v.  United  States,  460 
U.S.  1001  (1983);  see  also  United  States 
V.  Alcan  Aluminum  Ltd.,  605  F.  Supp. 
619,  622  (W.D.  Ky.  1985)  (approving  the 
consent  decree  even  though  the  court 
would  have  imposed  a  greater  remedy). 

Moreover,  the  Court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
Complaint,  and  does  not  authorize  the 
Court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Because  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
"the  court  is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  pursue.  Id.  at 
1459-60. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 


H;f.  BNS.  858  F.2d  at  463.  (holding  that  the 
court's  "ultimate  authority  under  the  |APPA|  is 
limited  to  approving  or  disapproving  the  consent 
decree");  Gillette,  406  F.  Supp.  at  716  (noting  that, 
in  this  way.  the  court  is  constrained  to  "look  at  the 
overall  picture  not  hypercritically,  nor  with  a 
microscope,  but  with  an  artist's  reducing  glass"). 
See  generally  Microsoft.  56  F.3d  at  1461  (discussing 
whether  "the  remedies  lobtained  in  the  decree  are| 
so  inconsonant  with  the  allegations  charged  as  to 
fall  outside  of  the  'reaches  of  the  public  interest' "). 
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Department  in  formulating  the  proposed 
Final  Judgment. 

Dated  this  7th  day  of  May  2003. 

Respectfully  submitted, 

/s/, _^__ 

William  H.  Stallings, 

Litigation  III  Section,  Antitrust  Division, 

United  States  Department  of  Justice,  325  7th 

St^et,  NW.,  Suite  300,  Wasliington,  DC 

20530. 

Certificate  of  Service 

The  undersigned  certifies  that  a  copy 
of  the  foregoing  Competitive  Impact 
Statement  was  served  on  the  following 
counsel,  by  electronic  mail  in  PDF 
format  and  by  hand  delivery,  this  7th 
day  of  May,  2003: 

John  M.  Taladay, 

Howrey.  Simon,  Arnold  6-  White  LLP.,  1299 

Pennsylvania  Avenue,  NW.,  Washington,  DC 

20004-2402. 

Nail  \V.  Imus, 

Vinson  &  Elkins  LLP..  The  Willard  Office 
Building,  1455  Pennsylvania  Avenue,  NW., 
Woshington.  DC  20004-1008. 

/s/    

William  H.  Stallings, 

Stipulation  and  Order 

It  is  hereby  stipulated  by  and  between 
the  undersigned  parties,  through  their 
respective  counsel  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  plaintiffs  Complaint 
alleging  defendants  Univision 
Communications  Inc.  ("Univision")  and 
Hispanic  Broadcasting  Corporation 
("HBC")  violated  Section  7  of  the 
Clia>^on  Act  (15  U.S.C.  18),  and  the 
parties  do  not  object  either  to  the 
Court's  exercise  of  personal  jurisdiction 
over  them  in  this  case,  or  to  the 
propriety  of  venue  of  this  action  in  the 
United  States  District  Court  for  the 
District  of  Columbia.  The  defendants 
authorize  John  M.  Taladay,  Esq.  of 
Howrey,  Simon,  Arnold  &  White  L.L.P. 
to  accept  service  of  all  process  in  this 
matter  on  their  behalf. 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedure  and  Penalties 
Act  (15  U.S.C.  16),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

3.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment  by  the  Court,  or 


until  expiration  of  time  for  all  appeals 
of  any  Court  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  they 
were  in  full  force  and  effect  as  an  order 
of  the  Court. 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

5.  In  the  event  that  (1)  plaintiff 
withdraws  its  consent,  as  provided  in 
paragraph  two  above,  (2)  defendants 
provide  notice  to  plaintiff  and  the  Court 
that  the  Agreement  and  Plan  of 
Reorganization  dated  June  11,  2002  has 
been  terminated  or  that  the  Merger  of 
Univision  and  HBC  (as  defined  in  the 
Agreement  and  Plan  of  Reorganization) 
has  been  abandoned;  or  (3)  that  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compUance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  fiulher  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

6.  Defendants  represent  that  the 
requfred  actions  set  forth  in  Sections  IV, 
V,  and  VI  of  the  proposed  Final 
Judgment  can  and  will  be  implemented 
and  followed  and  that  the  defendants 
will  later  raise  no  claim  of  hardship  or 
difficulty  as  grounds  for  asking  the 
Court  to  modify  any  of  the  provisions 
contained  therein. 

Respectfully  submitted. 
For  PlaintifT  United  States  of  America: 

William  H.  Stallings,  ^ 

U.S.  Department  of  Justice,  Antitrust 

Division,  Litigation  III  Section.  325  7th 

Street.  NW..  Suite  300.  Washington,  D.C. 

20530.  Tel:  (202)  514-9323,  Fax:  (202)  307- 

9952. 
Dated:  March  26,  200.3. 

For  Defendant  Univision  Communications 
Inc.: 

John  M.  Taladay 

HoHTey,  Simon.  Arnold  &■  White.  L.L.P.  1299 
Pennsylvania  Avenue,  NW.,  Washington, 
D.C.  20004-2402.  Tel:  (202)  383-6564.  Fax: 
(202)  383-6610. 

For  Defendant  Hispanic  Broadcasting 
Corporation: 


Neil  W.  Imus, 

Vinson  B- Elkins  L.L.P.  The  Willard  Office 
Building,  1455  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20004-1008.  Tel:  (202) 
639-6675.  Fax:  (202)  879-8875  DC.  Bar 
394544. 

Order 

It  is  so  ordered,  this    day  of  March,  2003. 

United  States  District  Court  Judge 
Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  on  March 
26,  2003,  alleging  that  defendants, 
Univision  Communications  Inc. 
("Univision")  and  Hispanic 
Broadcasting  Corporation  ("HBC"), 
violated  Section  7  of  the  Cla>^on  Act,  15 
U.S.C.  18,  and  plaintiff  and  defendants, 
by  their  attorneys,  have  consented  to  the 
entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law,  and  without  this  Final  Judgment 
constituting  any  evidence  against,  or  an 
admission  by,  any  party  with  respect  to 
any  issue  of  fact  or  law; 

And  Whereas,  defendant  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court: 

And  Whereas,  the  essence  of  this 
Final  Judgment  is  the  prompt  and 
certain  divestiture  of  certain  rights  or 
assets  by  and  the  imposition  of  related 
injunctive  relief  against  the  defendants 
to  ensure  that  competition  is  not 
substantially  lessened: 

And  Whereas,  defendants  have 
represented  to  plaintiff  that  the 
divestitures  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claim  of  hardship  of  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below: 

Now  Therefore,  before  the  taking  of 
any  testimony,  and  uithout  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  the  consent  of  the  parties,  it 
is  Ordered,  adjudged  and  decreed  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of,  and  each  of  the  parties 
to,  this  action.  The  Complaint  states  a 
claim  upon  which  relief  may  be  granted 
against  defendants  under  Section  7  of 
the  Clayton  Act,  as  amended  15  U.S.C. 
18. 

II.  Deiimtions 

As  used  in  this  Final  Judgment: 
A.  "Univision"  means  defendant 
Univision  Communications  Inc.,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Los  Angeles, 
California,  its  successors  and  assigns, 
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and  its  subsidiaries,  divisions,  groups, 
aifiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

B.  "HBC  means  defendant  Hispanic 
Broadcasting  Corporation,  a  Delaware 
corporation  with  its  principal  place  of 
business  in  Dallas,  Texas,  its  successors 
and  assigns,  and  its  subsidiaries, 
divisions,  groups,  affiliates, 
partnerships,  and  joint  ventures,  and 
their  directors,  officers,  managers, 
agents,  and  employees. 

C.  Entravision  means  Entravision 
Communications  Corporation,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Santa  Monica, 
Ccilifomia,  its  successors  and  assigns, 
and  its  subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

D.  Divestiture  Assets  means  that 
portion  of  the  Entravision  Holdings 
required  to  be  divested  under  this  Final 
Judgment. 

E.  Entravision  Holdings  means  any 
equity  interest,  whether  voting  or 
nonvoting,  of  Entravision  that 
defendants  own  or  control,  directly  or 
indirectly,  including,  but  not  limited  to, 
the  21,983,392  shares  of  Entravision's 
Class  C  common  shares  and  the 
14,943,231  shares  of  Entravision's  Class 
A  common  shares  owned  by  UniVision 
as  of  the  date  of  the  filing  this  Final 
Judgment. 

F.  The  Univision/HBC  Merger  means 
the  Agreement  and  Plan  of 
Reorganization  dated  June  11,  2002,  by 
and  among  Univision  and  HBC  under 
which  Univision  will  acquire  100 
percent  of  the  voting  securities  of  HBC. 

G.  Own  means  to  have  or  retain  any 
right,  title,  or  interest  in  any  asset, 
including  any  ability  to  control  or  direct 
actions  with  respect  to  such  asset,  either 
directly  or  indirectly,  individually  or 
through  any  other  party. 

H.  Overlap  Markets  are  the  following 
Metro  Survey  Areas:  Dallas,  Texas;  El 
Paso,  Texas;  Las  Vegas,  Nevada; 
McAllen-BrownsviUe-Harlingen,  Texas: 
Phoenix,  Arizona;  and  San  Jose, 
California.  A  Metro  Survey  Area  is  a 
geographical  unit  for  which  Arbitron,  a 
company  that  surveys  radio  listeners, 
furnishes  radio  stations,  advertisers,  and 
advertising  agencies  in  a  particular  area 
with  data  to  aid  in  evaluating  radio  size 
composition. 

m.  Applicability 

This  final  Judgment  applies  to 
Univision  and  HBC,  both  individually 
and  jointly,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  receive  actual  notice  of  this 


Final  Judgment  by  personal  service  or 
otherwise. 

rV.  Exchange  or  Entravision  Shares 

A.  Univision  is  hereby  ordered  and 
directed,  prior  to  closing  of  the 
Univisioii/HBC  Merger,  to  exchtoge  all 
of  its  Entravision  Class  A  and  Class  C 
common  stock  for  a  nonvoting  equity 
interest  with  rights  and  restrictions  as 
specified  in  the  Certificate  of 
Designations.  Preferences  and  Rights  of 
Series  U  Preferred  Stock  (attached 
hereto  as  Schedule  A  and  made  a  part 
of  this  Final  Judgment). 

B.  Univision  is  hereby  ordered  and 
directed,  prior  to  closing  of  the 
Univisioii/BBC  Merger,  to  provide 
written  certification  and  supporting 
dociunentation  to  plaintiff  diat  all 
voting  and  director  rights  associated 
with  Entravision's  Class  C  common 
shares  contained  in  Univision's  First 
Restated  Certificate  of  Incorporation, 
dated  July  24,  2000,  and  Entravision's 
Second  Amended  and  Restated  Bylaws, 
dated  July  11,  2002,  have  been 
eliminated. 

V.  Divestiture  of  Entravision  Holdings 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  on  or  before 
three  (3)  years  from  the  date  of  filing  of 
this  Final  Judgment,  to  divest  that 
portion  of  the  Entravision  Holdings 
sufficient  to  cause  defendants  to  own  no 
more  than  fifteen  (15)  percent  of  all 
outstanding  shares  of  Entravision  on  a 
fully  converted  basis.  On  or  before  six 
(6)  years  fi-om  the  date  of  this  Final 
Judgment,  defendants  shall  divest  that 
portion  of  the  Entravision  Holdings 
sufficient  to  cause  defendants  to  own  no 
more  than  ten  (10)  percent  of  all 
outstanding  shares  of  Entravision  on  a 
fully  converted  basis. 

B.  Defendants  are  enjoined  and 
restrained  from  the  date  of  the  filing  of 
this  Final  Judgment  until  the 
completion  of  the  divestitures  required 
by  Section  V.A  from  acquiring,  directly 
or  indirectly,  any  additional  share  of 
Entravision  stock,  except  pursuant  to  a 
transaction  that  does  not  increase 
defendants'  proportion  of  the 
outstanding  equity  of  Entravision,  such 
as  a  stock  split,  stock  dividend,  rights 
offering,  recapitalization, 
reclassification,  merger,  consolidation, 
or  corporate  reorganization.  Any 
additional  Entravision  equity  acquired 
by  defendants  as  specifically  permitted 
in  this  Section  V.B.  shall  be  part  of  the 
Entravision  Holdings  and  be  subject  (1) 
the  divestiture  obligations  of  Section 
V.A  of  this  Final  Judgment:  and  (2)  to 
the  rights  and  restrictions  set  forth  in 
Section  IV.A  and  embodied  in  the 


attached  Certificate  of  Designations, 
Preferences  and  Rights  of  Series  U 
Preferred  Stock. 

C.  Upon  completion  of  the 
divestitures  required  by  Section  V.A. 
defendants  may  acquire  additional 
shares  of  Entravision,  but  defendants  are 
enjoined  and  restrained  from  owning 
any  more  than  ten  (10)  percent  of  all 
outstanding  shares  of  Entravision  on  a 
fully  converted  basis.  Any  additional 
Entravision  shares  acquired  by 
defendants  shall  be  subject  to  the  rights 
and  restrictions  set  forth  in  Section  IV.A 
and  embodied  in  the  attached  Certificate 
of  Designations.  Preferences  and  Rights 
of  Series  U  Preferred  Stock. 

D.  The  divestitures  required  by 
Section  V.A  may  be  made  by  open 
market  sale,  public  sale,  repurchase  by 
Entravision,  or  a  combination  thereof. 
Such  divestitures  shall  not  be  made  by 
private  sale  or  placement  to  any  person 
who  provides  Spanish-language  radio 
broadcasting  services  other  than 
Entravision  unless  plaintiff,  in  its  sole 
discretion,  shall  otherwise  agree  in 
writing. 

E.  Univision  shall  notify  plaintiff  no 
less  than  sixty  (60)  calendar  days  prior 
to  the  expiration  of  each  of  the  time       _ 
periods  for  the  divestitures  required  by 
Section  V.A  of  this  Final  Judgment  of 
the  arrangements  it  has  made  to 
complete  each  required  divestiture  in  a 
timely  fashion. 

VI.  Entravision  Governance 

A.  From  the  date  of  the  filing  of  this 
Final  Judgment  and  until  its  expiration, 
defendants  are  enjoined  and  restrained, 
directly  or  indirectly,  fi-om: 

1 .  Suggesting  or  nominating, 
individually  or  as  part  of  a  group,  any 
candidate  for  election  to  Entravision's 
Board  of  Directors,  or  having  any  officer, 
director,  manager,  employee,  or  agent 
serve  as  an  officer,  director,  manager, 
employee,  or  in  a  comparable  position 
with  or  for  Entravision: 

2.  Participating  in,  being  present  at,  or 
receiving  any  notes,  minutes,  or  agendas 
of,  information  ft-om,  or  any  dociunents 
distributed  in  coiuiection  with,  any 
nonpublic  meeting  of  Entravision's 
Board  of  Directors  or  any  committee 
thereof,  or  any  other  governing  body  of 
Entravision.  For  piuposes  of  this 
provision,  the  term  "meeting"  includes 
any  action  taken  by  consent  of  the 
relevant  directors  in  lieu  of  a  meeting: 

3.  Voting  or  permitting  to  be  voted 
any  Entravision  shares  that  defendants 
own,  provided,  however,  that  Univision 
shall  have  the  right  to  vote  on  matters 
arising  imder  the  attached  Certificate  of 
Designations.  Preferences  and  Rights  of 
Series  U  Preferred  Stock: 
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4.  Using  or  attempting  to  use  any 
ownership  interest  in  Entravision  to 
exert  any  influence  over  Entravision  in 
the  conduct  of  Entravision's  radio 
business: 

5.  Using  or  attempting  to  use  any 
nghts  or  duties  under  any  television 
affiliation  agreement  or  relationship 
between  Univision  and  Entravision 
(including  any  duties  Univision  may 
have  as  national  television  sales 
representative  for  Entravision),  to 
influence  Entravision  in  the  conduct  of 
Entravision's  radio  business:  and 

6.  Communicating  to  or  receiving 
from  any  officer,  director,  manager, 
employee,  or  agent  or  Entravision  any 
nonpublic  information  regarding  any 
aspect  of  defendants'  or  Entravision 
radio  business,  including  any  plans  or 
proposals  with  respect  thereto.  Nothing 
in  this  prohibition,  however,  is  intended 
to  prevent:  (1)  Entravision  from 
advertising  its  radio  business  on 
defendants'  stations  or  to  prevent 
defendants  from  advertising  on 
Entravision  stations:  (2)  joint 
promotions  between  Entravision  and 
defendants  and  communications 
regarding  the  same;  (3)  Univision  from 
hiring  Entravision  personnel  or 
Entravision  from  hiring  Univision 
persoimel:  and  (4)  nonpublic 
communications  regarding  industry- 
wide issues  or  possible  potential 
business  transactions  between  the  two 
companies  provided  that  such 
commiuiications  do  not  violate  the 
antitrust  laws  or  any  other  applicable 
law  or  regulation. 

B.  Defendants  are  enjoined  and 
restrained  from  preventing,  or 
attempting  to  prevent,  Entravision  from 
making  any  changes  in  any  corporate 
governance  documents  (including  its 
First  Restated  Certificate  of 
Incorporation  and  Second  Amended 
and  Restated  Bylaws)  to  implement  the 
prohibitions  contained  in  Section  VI.A. 

C.  Defendants  are  enjoined  and 
restrained  from  exercising  the  rights 
contained  in  Section  D(i)  of  the  attached 
Certificate  of  Designations,  Preferences 
and  Rights  of  Series  U  Preferred  Stock 
except  in  connection  with  a  decision  by 
Entravision  to  merge,  consolidate  or 
otherwise  reorganize  Entravision  with 
or  into  one  or  more  entities  which 
results  in  a  transfer  of  all  or 
substantially  all  of  the  assets  of 
Entravision  or  a  transfer  of  a  majority  of 
the  voting  power  of  Entravision. 

VQ.  Permitted  Conduct 

1  A.  Nothing  in  this  Final  Judgment 
shall  prohibit  individual  managers, 
agents,  and  employees  of  defendants, 
other  than  individual  directors  and 
officers  of  defendants,  from  holding. 


acquiring,  or  selling  shares  of 
Entravision  stock  solely  for  personal 
investment,  and  any  shares  so  held  will 
not  be  subject  to  the  requirements  of 
Sections  IV  and  V  of  this  Final 
Judgment. 

B.  Nothing  in  this  Final  Judgment 
shall  prohibit  individual  directors  or 
officers  of  defendants  from  continuing 
to  hold,  sell,  or  otherwise  dispose  of 
shares  of  Entravision  stock  acquired 
prior  to  the  filing  of  this  Final  Judgment . 
and  held  solely  for  personal  investment, 
and  any  shares  so  held  will  not  be 
subject  to  the  requirements  of  Sections 
rV  and  V  of  this  Final  Judgment. 
Individual  dfrectors  and  officers  of 
defendants  shall  not  acquire  any 
additional  shares  of  Entravision  stock 
after  the  filing  of  this  Final  Judgment. 

C.  Nothing  in  this  Final  Judgment 
shall  prohibit  defendants  from  agreeing 
with  Entravision  to  terminate  the  rights 
under  Section  D  of  the  attached 
Certificate  of  Designations.  Preferences 
and  Rights  of  Series  U  Preferred  Stock. 

D.  Nothing  in  this  Final  Judgment 
shall  prohibit  defendants  from  entering 
into  a  transaction  in  which  Univision 
would  acquire  a  majority  of  the  voting 
securities  of  Entravision  so  long  as  the 
transaction  is  subject  to  the  reporting 
and  waiting  period  requirements  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  as  amended, 
15  U.S.C.  18a;  provided  however,  that 
Univision  shall  not  acquire  or  retain  any 
direct  or  indirect  interest  in 
Entravision's  radio  assets  in  any  of  the 
Overlap  Markets  as  part  of  that 
transaction  without  the  approval  of 
plaintiff,  in  its  sole  discretion. 

Vm.  General  Powers  and  Duties  of  the 
Trustee 

In  the  event  that  plaintiff,  in  its  sole 
discretion,  determines  (a)  that,  upon 
receipt  of  the  notice  called  for  in 
Section  V.E.  defendants  have  not  made 
arrangements  that  will  result  in 
completion  of  any  divestiture  within  the 
time  limits  specified  in  Section  V.A,  or 
(b)  that  defendants  have  not  completed 
any  of  the  divestitures  required  in 
Section  V.A.  within  the  specified  time 
limits,  the  Court  shall,  upon  application 
of  plaintiff,  appoint  a  trustee  selected  by 
plaintiff  to  effect  such  divestiture. 
Plaintiff  may  request,  and  the  Court  may 
appoint,  a  trustee  before  any  of  the  time 
periods  for  divestiture  specified  in 
Section  V.A.  expire.  The  following 
provisions  apply  to  the  trustee: 

A.  After  the  appointment  of  a  trustee 
becomes  effective,  only  that  trustee  shall 
have  the  right  to  sell  the  Divestiture 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitures  to  an  acquirer(s)  acceptable 


to  plaintiff  at  such  price  and  on  such 
terms  as  are  then  obtainable  upon  the 
best  reasonable  effort  by  the  trustee,  and 
shall  have  such  other  powers  as  the 
Court  shall  deem  appropriate.  The 
trustee  may  hire  at  the  cost  and  expense 
of  defendants  any  investment  bankers, 
attorneys,  or  other  agents,  who  shall  be 
solely  accountable  to  the  trustee, 
reasonably  necessary  in  the  trustee's 
judgment  to  assist  in  the  divestitiu-es. 

B.  Defendants  shall  not  object  to  a  sale 
by  the  trustee  on  any  grounds  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  plaintiff  and  the 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  sectioons  VIII. E  and  F. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants  on  such 
terms  and  conditions  as  plaintiff 
approves,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  die  trust  shall  then  be 
terminated.  The  compensation  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee  shall  be 

"reasonable  in  light  of  the  Divestitiu^ 
Assets  and  based  on  a  fee  arrangement 
providing  the  trustee  with  incentives 
based  on  the  price  and  terms  of  the 
divestitures  and  the  speed  with  which 
they  are  accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures. 
The  trustee  and  any  consultants, 
accountant,  attorney's,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  all  t 
information  held  by  defendants  relating 
to  the  Divestiture  Assets.  Defendants        j , 
shall  take  no  action  to  interfere  with  or     ' 
impede  the  trustee's  accomplishment  of 
the  divestitures. 

E.  After  his  or  her  appointment 
becomes  effective,  the  trustee  shall  file 
monthly  reports  with  the  Court  and 
plaintiff,  setting  forth  the  trustee's 
efforts  to  accomplish  the  divestitures 
ordered  under  this  Final  Judgment.  To 
the  extent  that  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be  in 
the  public  docket  of  the  Coiut.  Such 
reports  shall  include  the  name,  address, 
and  telephone  number  of  each  person 
who,  diu-ing  the  preceding  month,  made 
an  offer  to  acquire,  expressed  an  interest 
in  acquiring  ,  entered  into  negotiations 
to  acquire,  or  was  contacted  or  made  an 
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inquiry  about  acquiring,  any  interest  in 
the  Divestiture  Assets  by  means  of 
private  sale  or  placement,  and  shall 
describe  in  detail  each  contact  with  any 
such  person.  The  trustee  shall  msuntain 
hill  records  of  all  efforts  made  to  divest 
the  Divestiture  Assets. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  sixty  (60) 
calendar  days  after  his  or  her 
appointment,  the  trustee  ^hall  promptly 
file  with  the  Court  a  report  setting  forth: 
(1)  the  trustee's  efforts  to  accomplish  the 
required  divesUtiu^s,  (2)  the  reasons,  in 
the  trustees  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  in  formation  that  the 
trustee  deems  confidential,  such  reports 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  The  trustee  at  the  same 
time  shall  furnish  such  reports  to 
plaintiff,  who  shall  have  the  right  to 
make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Covul  thereafter  shall  enter  such 
order  as  it  deems  appropriate  to  carry 
out  the  purpose  of  this  Final  Judgment, 
which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

IX.  Compliance 

A.  Defendants  shall  maintain  an 
antitrust  compliance  program  which 
shall  include  designating,  within  thirty 
(30)  days  of  filing  of  this  Final 
Judgment,  an  Antitrust  Compliance 
Officer  with  responsibility  for  achieving 
compliance  with  this  Final  Judgment. 
The  Antitrust  Compliance  Officer  shall, 
on  a  continuing  basis,  supervise  the 
review  of  current  and  proposed 
activities  to  ensure  compliance  with  this 
Final  Judgment.  In  the  event  that 
individual  is  unable  to  perform  his  or 
her  duties,  defendants  shcdl  appoint, 
subject  to  plaintiffs  approval,  a 
replacement  Antitrust  Compliance 
Officer  within  five  (5)  working  days. 
Should  defendants  fail  to  appoint  a 
replacement  acceptable  to  plaintiff 
within  this  time  period,  plaintiff  shall 
appoint  a  replacement. 

B.  The  Antitrust  Compliance  Officer 
shall  be  responsible  for  accomplishing 
the  following  activities: 

(1)  Distributing  within  forty -five  (45) 
days  of  the  filing  of  this  Final  Judgment, 
a  copy  of  this  Final  Judgment  to  each 
current  director  and  each  ciorrent 
officer,  and  obtaining  within  ninety  (90) 
days  from  the  filing  of  this  Final 
Judgment  and  retaining  for  the  duration 
of  this  Final  Judgment,  a  written 
certification  from  each  such  director  or 
officer  that  he  or  she:  (a)  Has  received. 


read,  understands,  and  agrees  to  abide 
by  the  terms  of  this  Final  Judgment;  (b) 
understands  that  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  contempt  of  court:  and  (c) 
is  not  aware  of  any  violation  of  this 
Final  Judgment  that  has  not  been 
reported  to  plaintiff. 

(2)  Distributing  within  forty-five  (45) 
days  of  the  filing  of  this  Final  Judgment, 
a  copy  of  this  Final  Judgment  to  each 
employee  and  any  manager  of  any  such 
employee  who  has  any  responsibility  for 
or  authority  over  the  sale  of  advertising 
time  on  radio  stations,  and  obtaining 
within  ninety  (90)  days  from  the  filing 
of  this  Final  Judgment  and  retaining  for 
the  duration  of  this  Final  Judgment,  a 
written  certification  from  each  such 
employee  or  manager  that  he  or  she:  (a) 
Has  received  this  Final  Judgment  and 
has  read,  understands,  and  agrees  to 
abide  by  the  terms  of  Section  VI  of  this 
Final  Judgment;  (b)  understands  that 
failure  to  comply  with  Section  VI  of  this 
Final  Judgment  may  result  in  conviction 
for  contempt  of  court;  (c)  is  not  aware 

of  any  violation  of  Section  VI  of  this 
Final  Judgment  that  has  not  been 
reported  to  plaintiff. 

(3)  Obtaining,  within  thirty  (30)  days 
from  the  time  of  such  succession,  a 
written  certification  from  each  director 
or  officer  identified  in  Section  IX.B.l 
who  succeeds  to  such  a  position  that  he 
or  she:  (a)  Has  received,  read, 
imderstands,  and  agrees  to  abide  by  the 
terms  of  this  Final  Judgment:  (b) 
understands  that  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  contempt  of  court;  and  (c) 
is  not  aware  of  any  violation  of  this 
Final  Judgment  that  has  not  been 
reported  to  plaintiff. 

(4)  Obtaining  within  thirty  (30)  days 
from  the  time  of  such  succession,  a 
written  certification  from  each 
employee  or  manager  identified  in 
Section  IX.B.2.  who  succeeds  to  such  a 
position  that  he  or  she:  (a)  Has  received 
this  Final  Judgment  and  has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  Section  VI  of  this  Final 
Judgment;  fb)  understands  that  failure  to 
comply  with  Section  VI  of  this  Final 
Judgment  may  result  in  conviction  for 
contempt  of  court;  and  (c)  is  not  aware 
of  any  violation  of  Section  VI  of  this  ' 
Final  Judgment  that  has  not  been 
reported  to  plaintiff. 

(5)  Obtaining  annually  thereafter,  and 
retaining  for  the  duration  of  this  Final 
Judgment,  a  written  certification  from 
(a)  each  director;  (b)  each  officer  with 
responsibility  for  or  authority  over  the 
sale  of  advertising  time  on  radioi 
stations;  (c)  the  individual  or 
individuals  with  primary  operational 
responsibility  for  the  LJnivision 


Television  Group  (currently  the  co- 
Presidents  of  UTG);  and  (d)  the 
individual  or  individuals  with  primary' 
supervisory  responsibility  for  National 
Sales  within  the  Univision  Television 
Group  (currently  the  Senior  Vice 
President  of  National  Sales  for  UTG), 
that  he  or  she:  (i)  Has  received,  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  this  Final  Judgment;  (ii) 
understands  that  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  contempt  of  coiut;  and 
(iii)  is  not  aware  of  any  violation  of  this 
Final  Judgment  that  has  not  been 
reported  to  plaintiff. 

C.  Within  sixty  (60)  days  of  filing  of 
this  Final  Judgment,  defendants  shall 
certify  to  plaintiff  that  it  has:  (1) 
Designated  an  Antitrust  Compliance 
Officer,  specifying  his  or  her  name, 
business  address,  and  telephone 
number:  and  (2)  distributed  the  Final 
Judgment  in  accordance  with  Section 
IX.B.l  and  2. 

D.  For  the  term  of  this  Final 
Judgment,  on  or  before  each  annual 
anniversary  of  the  date  of  its  filing, 
defendants  shall  file  with  plaintiff  a 
statement  as  to  the  fact  and  manner  of 
its  compliance  with  the  provisions  of 
Section  V,  VI,  and  IX.B,  including  a 
statement  of  the  percentage  of  all 
outstanding  shares  of  Entravision 
owned  by  defendants. 

E.  If  the  Antitrust  Compliance  Officer 
or  any  of  defendants'  director,  officers, 
or  employees  learn  of  any  violation  of 
this  Final  Judgment,  defendant  shall:  (1) 
Within  three  (3)  business  days  take 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  assure 
compliance  with  this  Final  Judgment, 
and  (2)  within  ten  (10)  business  days 
notify  plaintiff  of  any  such  violation  and 
the  actions  taken  with  respect  to  it. 

X.  PlaintifiPs  Access  and  Inspection 

A.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  duly  authorized 
representatives  of  the  United  States 
Department  of  Justice,  including 
consultants  and  other  persons  retained 
by  the  United  States,  shall,  upon  written 
request  of  a  duly  authorized 
representative  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitnist 
Division,  and  on  reasonable  notice  to 
defendants,  be  permitted: 

(1).  Access  during  defendants'  office 
hours  to  inspect  and  copy,  or  at 
plaintiffs  option,  to  require  defendants 
to  provide  copies  of,  all  records  and 
documents  in  its  possession  or  control 
relating  to  any  matters  contained  in  this 
Final  Judgment;  and 
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(2)  To  interview,  either  informally  or 
on  the  record,  defendants'  director, 
ofHcers,  employees,  agents  or  other 
persons,  who  may  have  their  individual 
counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment.  The 
interviews  shall  be  subject  to  the 
reasonable  convenience  of  the 
interviewee  and  without  restraint  or 
interference  by  defendants. 

B.  Upon  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  written  reports,  under  oath  if 
requested,  relating  to  any  of  the  matters 
contained  in  this  Final  Judgment  as  may 
be  requested. 

C.  No  information  or  dociunents 
obtained  by  the  means  provided  in  this 
Section  shall  be  divulged  by  plaintiff  to 
any  person  other  than  an  authorized 
representative  of  the  executive  branch  of 
the  United  States,  except  in  the  course 
of  legal  proceedings  to  which  the  United 
States  is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If,  at  the  time  information  or 
dociunents  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material.  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
plaintiff  shall  give  defendants  ten  (10) 
calendar  days'  notice  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding)  to 
which  defendants  are  not  a  party. 

XI.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  to  carry 
out  or  construe  this  Final  Judgment,  to 
modify  or  terminate  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  any  violations  of  its 
provisions. 

Xn.  Expiration  of  Final  Judgment 

Unless  extended  by  this  Court,  this 
Final  Judgment  shall  expire  ten  (10) 
years  ft'om  the  date  of  its  entry. 

Xin.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


DATED: 

Court  approval  subject  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C  16. 

United  States  District  Judge 

Certificate  of  Designations,  Preferences 
and  Rights  of  Series  U  Preferred  Stock 
of  Entravision  Communications 
Corporation 

Pursuant  to  Section  151  of  the  General 
Corporation  Law  of  the  State  of 
Delaware: 

Whereas,  Entravision 
Communications  Corporation,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
(this  "Corporation"),  does  hereby  certify 
that,  pursuant  to  the  authority  conferred 
on  the  Board  of  Directors  of  this 
Corporation  by  the  First  Restated 
Certificate  of  Incorporation,  as 
amended,  of  this  Corporation  in 
accordance  with  Section  151  of  the 
General  Corporation  Law  of  the  State  of 
Delaware,  the  Board  of  Directors  of  this 
Corporation  adopted  the  following 
resolution  establishing  a  new  series  of 
preferred  stock  of  this  Corporation. 

Resolved,  that  pursuant  to  the 
authority  conferred  on  the  Board  of 
Directors  of  this  Corporation  by  Article 
4  of  the  First  Restated  Certificate  of 
Incorporation,  as  amended,  the  Board  of 
Directors  of  this  Corporation  hereby 
establishes  a  series  of  the  authorized 
preferred  stock  of  this  Corporation, 
$0.0001  per  value  per  share,  which 
series  will  be  designated  as  "Series  U 
Preferred  Stock,"  and  which  will  consist 
of  369,266  shares  and  will  have  the 
following  rights,  preferences,  privileges 
and  restrictions  (capitalized  terms  not 
defined  herein  shall  have  the  meaning 
given  to  such  terms  in  the  First  Restated 
Certificate  of  Incorporation,  as 
amended,  of  this  Corporation): 

A.  Dividends  and  Distributions.  The 
holders  of  shares  of  Series  U  Preferred 
Stock  will  be  entitled  to  participate  with 
the  holders  of  Class  A  Common  Stock 
with  respect  to  any  dividend  declared 
on  the  Class  A  Common  Stock  in 
proportion  to  the  nimiber  of  shares  of 
Class  A  Common  Stock  issuable  upon 
conversion  of  the  shares  of  Series  U 
Preferred  Stock  held  by  them. 

B.  Liquidation  Preference,  (i)  In  the 
event  of  any  liquidation,  dissolution  or 
winding  up  of  this  Corporation,  either 
volimtary  or  involuntary,  subject  to  the 
rights  of  the  Series  A  Preferred  Stock 
and  any  other  series  of  Preferred  Stock 
to  be  established  by  the  Board  of 
Directors  of  this  Corporation 
(collectively,  the  "Senior  Preferred 
Stock"),  the  holders  of  the  Series  U 
Preferred  Stock  shall  be  entiUed  to 


receive,  after  any  distribution  with 
respect  to  the  Senior  Preferred  Stock 
and  prior  to  and  in  preference  to  any 
distribution  of  any  of  the  assets  of  this 
Corporation  to  the  Jlolders  of  Common 
Stock  by  reason  of  their  ownership 
thereof,  $0.0001  for  each  share  (as 
adjusted  for  any  stock  split,  stock 
division  or  consolidation)  of  Series  U 
Preferred  Stock  then-outstanding, 
(ii)  Upon  the  completion  of  the 
distribution  required  by  subparagraph 
(i)  of  this  Section  B,  the  remaining 
assets  of  this  Corporation  available  for 
distribution  to  stockholders  shall  be 
distributed  among  the  holders  of  Series 
U  Preferred  Stock  and  Common  Stock 
pro  rata  based  on  the  number  of  shares 
of  Common  Stock  held  by  each 
(assuming  conversion  of  all  such  Series 
U  Preferred  Stock.) 

C.  Voting.  Except  as  provided  in  this 
Certificate  of  Designations,  the  holders 
of  shares  of  Series  U  Preferred  Stock 
will  have  no  right  to  vote  on  any 
matters,  questions  or  proceedings  of  this 
Corporation  including,  without 
limitation,  the  election  of  directors. 

D.  Protective  Provisions.  So  long  as 
Univision  Communications  Inc. 
("Univision"),  or  any  Permitted 
Transferee  of  Univision,  owns  at  least 
65,950  shares  of  Series  U  Preferred 
Stock,  without  the  consent  of  the 
holders  of  at  least  a  majority  of  the 
shares  of  Series  U  Preferred  Stock  then 
outstanding,  in  their  sole  discretion, 
voting  as  a  separate  series,  given  in 
writing  or  by  vote  at  a  meeting  of  such 
called  for  such  purpose,  this 
Corporation  will  not: 

(i)  Merge,  consolidate  or  enter  into  a 
business  combination,  or  otherwise 
reorganize  this  Corporation  with  or  into 
one  or  more  entities  (other  than  a 
merger  of  a  wholly-owned  subsidiary  of 
this  Corporation  into  another  wholly- 
owned  subsidiary  of  this  Corporation); 

(ii)  Dissolve,  liquidate  or  terminate 
this  Corporation; 

(iii)  Directiy  or  indirectly  dispose  of 
any  interest  in  any  FCC  license  with 
respect  to  television  stations  which  are 
affiliates  of  Univision  Communications 
Inc.; 

(iv)  Amend,  alter  or  repeal  any 
provision  of  the  Certificate  of 
Incorporation  or  bylaws  of  this 
Corporation  or  this  Certificate  of 
Designations,  each  as  amenda^  so  as  to 
adversely  affect  any  of  the  rights, 
preferences,  privileges,  limitation's  or 
restrictions  provided  for  the  benefit  of 
the  holders  of  the  Series  U  Preferred 
Stock;  or 

(v)  Issue  or  sell,  or  obligate  itself  to 
issue  or  sell,  any  additional  shares  of 
Series  U  Preferred  Stock,  or  aijy 
securities  that  are  convertible  into  or 


27862 


Federal  Register / Vol.  68.  No.  98/Wednesday,  May  21,  2003/Notices 


exchangeable  for  shares  of  Series  U 
Preferred  Stock. 

E.  Conversion. 

(i)  Voluntary  Conversion.  Each  share 
of  Series  U  Preferred  Stock  shall  convert 
automatically  without  any  further  action 
by  the  holder  thereof  into  a  number  of 
shares  of  Class  A  Common  Stock ' 
determined  in  accordance  with  Section 
E{ii)  upon  its  sale,  conveyance, 
assignment,  hypothecation,  disposition 
or  other  transfer  (each  a  "Transfer")  to 
any  third  party  other  than  an  "affiliate" 
(as  such  term  is  defined  in  Rule  405 
promulgated  under  the  Securities  Act  of 
1933,  as  amended)  of  the  transferor  and 
may  be  so  converted  at  the  option  of  the 
holder  thereof  in  connection  with  any 
such  Transfer. 

(ii)  Conversion  Rate.  Each  share  of 
Series  U  Preferred  Stock  shall  be 
convertible  in  accordance  with  Section 
E(i)  into  the  number  of  shares  of  Class 
A  Common  Stock  that  results  from 
multiplying  (x)  1  by  (y)  the  conversion 
rate  for  the  Series  U  Preferred  Stock  that 
is  an  effect  at  the  time  of  conversion  (the 
"Conversion  Rate").  The  Conversion 
Rate  for  the  Series  U  Preferred  Stock 
initially  shall  be  100.  The  Conversion 
Rate  shall  be  subject  to  adjustment  from 
time  to  time  as  provided  in  this 
Certificate  of  Designations.  All 
references  to  the  Conversion  Rate  herein 
mean  the  Conversion  Rate  as  so 
adjusted. 

(iii)  Mandatory  Conversion.  When  and 
if  this  Corporation  is  authorized  to  issue 
a  class  of  Common  Stock  that  has 
generally  the  same  rights,  preferences, 
privileges  and  restrictions  as  the  Series 
U  Preferred  Stock  (other  than  the 
liquidation  preference  provided  for  in 
Section  B).  die  final  terms  of  such  class 
of  Common  Stock  to  be  mutually  agreed 
upon  by  this  Corporation  and  the 
holders  of  the  Series  U  Preferred  Stock, 
then  this  Corporation  shall  have  the 
right,  without  any  further  action  by  the 
holder  of  the  Series  U  Preferred  Stock, 
to  cause  each  share  of  Series  U  Preferred 
Stock  to  convert  into  the  number  of 
shares  of  Class  U  Common  Stock  that 
results  from  multiplying  (x)  1  by  (y)  the 
Conversion  Rate.  The  Conversion  of  the 
Series  U  Preferred  Stock  pursuant  to 
this  subsection  D(iii)  shall  be  deemed  to 
occur  on  the  date  this  Corporation 
deposits  written  notice  of  such    - 
conversio^in  the  United  States  mail, 
postage  prepaid,  and  addressed  to  the 
holder  of  the  Series  U  Preferred  Stock  at 
its  address  appearing  on  the  books  of 
this  Corporation. 

(iv)  Subdivisions:  Combinations.  In 
the  event  this  Corporation  should  at  any 
time  prior  to  the  conversion  of  the 
Series  U  Preferred  Stock  fix  a  record 
date  for  the  effectuation  of  a  split  or 


subdivision  of  the  outstanding  shares  of 
Class  A  Common  Stock  or  the 
determination  of  holders  of  Class  A 
Common  Stock  entitled  to  receive  a 
dividend  or  other  distribution  payable 
in  additional  shares  of  Common  Stock, 
then,  as  of  such  record  date  (or  the  date 
of  such  dividend,  distribution,  split  or 
subdivision  if  no  record  date  is  fixed), 
the  Conversion  Rate  shall  be 
appropriately  decreased  so  that  the 
number  of  shares  of  Class  A  Common 
Stock  issuable  on  conversion  of  each 
share  of  such  series  shall  be  increased 
in  proportion  to  such  increase  in  the 
aggregate  number  of  shares  of  Class  A 
Common  Stock  outstanding.  If  the 
number  of  shares  of  Class  A  Common 
Stock  outstanding  at  any  time  prior  to 
the  conversion  of  the  Series  U  Preferred 
Stock  is  decreased  by  a  reverse  split  or 
combination  of  the  outstanding  shares 
of  Class  A  Common  Stock,  then, 
following  the  record  date  for  such 
reverse  split  or  combination,  the 
Conversion  Rate  shall  be  appropriately 
increased  so  that  the  number  of  shares 
of  Class  A  Common  Stock  issuable  on 
conversion  of  each  share  of  such  series 
shall  be  decreased  in  proportion  to  such 
decrease  in  outstanding  shares. 

(v)  Recapitalizations.  If  at  any  time  or 
from  time  to  after  the  effective  date  of 
this  Certificate  of  Designations  there  is 
a  recapitalization,  reclassification, 
reorganization  or  similar  event,  then  in 
any  such  event  each  holder  of  a  share 
of  Series  U  Preferred  Stock  shall  have 
the  right  thereafter  to  convert  such  share 
into  the  kind  and  amount  of  stock  and 
other  securities  and  property  receivable 
upon  such  recapitalization, 
reclassification,  reorganization  or  other 
change  by  a  holder  of  the  number  of 
shares  of  Class  A  Common  Stock  into 
which  such  share  of  Series  U  Preferred 
Stock  could  have  been  converted 
immediately  prior  to  such 
recapitalization,  reclassification, 
reorganization,  or  other  change,  all 
subject  to  further  adjustment  as 
provided  herein  or  with  respect  to  such 
other  securities  or  property  by  the  terms 
thereof. 

(vi)  No  Impairment.  This  Corporation 
will  not,  by  amendment  of  its  Certificate 
of  Incorporation  or  this  Certificate  of 
Designations  (except  in  accordance  with 
applicable  law)  or  through  any 
reorganization,  recapitalization,  transfer 
of  assets,  consolidation,  merger, 
dissolution,  issue  or  sale  of  securities  or 
ai>y  other  volimtary  action,  avoid  or 
seek  to  avoid  the  observance  or 
performance  of  any  of  the  terms  to  be 
observed  or  performed  under  this 
Section  E  by  this  Corporation,  but  will 
in  good  faith  assist  in  the  canying  out 
of  all  the  provisions  of  this  Section  E 


and  in  the  taking  of  all  such  action  as 
may  be  necessary  or  appropriate  in 
order  to  protect  the  conversion  rights  of 
the  holders  of  Series  U  Preferred  Stock 
against  impairment. 

(vii)  Unconverted  Shares.  If  less  than 
all  of  the  outstanding  shares  of  Series  U 
Preferred  Stock  are  converted  pursuant 
to  Sections  E(i)  and  E(iii)  above,  and 
such  shares  are  evidenced  by  a 
certificate  representing  shares  in  excess 
of  the  shares  being  converted  and 
surrendered  to  this  Corporation  in 
accordance  with  the  procedures  as  the 
Board  of  Directors  of  this  Corporation 
may  determine,  this  Corporation  shall 
execute  and  deliver  to  or  upon  the 
WTitten  order  of  the  holder  of  such 
certificate,  without  charge  to  the  holder, 
a  new  certificate  evidencing  the  number 
of  shares  of  Series  U  Preferred  Stock  not 
converted.  No  fractional  shares  shall  be 
issued  upon  the  conversion  of  any  share 
or  shares  of  Series  U  Preferred  Stock, 
and  the  number  of  shares  to  be  issued 
shall  be  rounded  to  the  nearest  whole 
share. 

(viii)  Reservation.  This  Corporation 
shall  at  all  times  reserve  and  keep 
available  out  of  its  authorized  but 
unissued  shares  of  Class  A  Common 
Stock,  to  effect  conversions,  such 
number  of  duly  authorized  shares  of 
Class  A  Common  Stock  as  shall  from 
time  to  time  be  sufficient  to  effect  the 
conversion  of  all  outstanding  shares  of 
Series  U  Preferred  Stock;  and  if  at  any 
time  the  number  of  authorized  but 
unissued  shares  of  Class  A  Common 
Stock  shall  not  be  sufficient  to  effect  the 
conversion  of  all  then  outstanding 
shares  of  the  Series  U  Preferred  Stock; 
in  addition  to  such  other  remedies  as 
shall  be  available  to  the  holder  of  the 
Series  U  Preferred  Stock,  this 
corporation  will  take  such  corporate 
action  as  may,  in  the  opinion  of  counsel, 
be  necessary  to  increase  its  authorized 
but  unissued  shares  of  Class  A  Common 
Stock  to  such  number  of  shares  as  shall 
be  sufficient  for  such  purposes, 
including,  without  limitation,  engaging 
in  best  efforts  to  obtain  the  requisite 
stockholder  approval  of  any  necessary 
amendment  to  this  Corporation's 
Certificate  of  Incorporation. 

F.  Redemption  by  this  Corporation. 
The  Series  U  Preferred  Shares  shall  not 
be  redeemable  by  this  Corporation. 

G.  Reacquired  Shares.  Any  shares  of 
Series  U  Preferred  Stock  which  will 
have  been  converted  will  be  retired  and 
cancelled  promptly  after  the  acquisition 
thereof.  All  such  shares  will  upon  their 
cancellation  become  authorized  but 
unissued  shares  of  Preferred  Stock  and 
may  be  reissued  as  part  of  a  new  series 
of  Preferred  Stock  subject  to  the 
conditions  and  restrictions  on  issuance 
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set  forth  herein,  in  the  Certificate  of 
Incorporation,  or  in  any  other  certificate 
or  designations  creating  a  series  or  any 
similar  stock  or  as  otherwise  required  by 
law. 

Resolved,  further,  that  the  officers  of 
this  Corporation  be,  and  each  of  them 
hereby  is,  authorized  and  empowered 
on  behalf  of  this  Corporation  to  execute, 
verify  and  file  a  certificate  of 
designations  of  preferences  in 
accordance  with  Delaware  law. 

In  Witness  whereof,  Entravision 
Communications  Corporation  has 
caused  this  certificate  to  be  duly 
executed  by  its  duly  authorized  officers 
this  day  of  March,  2003. 
Entravision  Communications  Corporation 

By:  

Walter  F.  Ulloa. 

Chairman  and  Chief  Executive  Officer. 

By:  

John  F.  DeLorenzo, 
Chief  Financial  Officer. 

(FR  Doc.  03-12746  Filed  5-20-03;  8:45  am) 
BILUNG  CODE  4410-1 1-M 

DEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Village  Voice  Media, 
LLC,  &  NT  Media,  LLC;  Public 
Comments  and  Plaintiff's  Response 

F*ursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)  and 
(d).  the  United  States  hereby  publishes 
below  the  written  comments  received 
on  the  proposed  Final  Judgment  in 
United  States  of  America  v.  Village 
Voice  Media,  LLC,  and  NT  Media,  LLC, 
Civil  Action  No.  1:03CV0164,  filed  in 
the  United  States  District  Coiurt  for  the 
Northern  District  of  Ohio,  together  with 
the  United  States'  response  to  the 
comments. 

Copies  of  the  comments  and  the 
United  States'  response  are  available  for 
inspection  at  the  United  States 
Department  of  Justice,  Antitrust  '' 

Division,  325  Seventh  Street,  NW.,  Suite 
300,  Washington,  DC  20530,  and  at  the 
Office  of  the  Clerk,  United  States 
District  Court  for  the  Northern  District 
of  Ohio,  Carl  B.  Stokes  United  States 
Court  House,  801  West  Superior 
Avenue,  Cleveland,  OH  44113-1830. 
Copies  of  these  materials  may  be 
obtained  upon  request  and  payment  of 
a  copying  fee. 

Constance  K.  Robinson, 

Director  of  Operations. 

Response  to  Public  Comments 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b}-{h)  ("APPA"  or 


"Timney  Act"),  the  United  States 
hereby  responds  to  the  public  comments 
received  regarding  the  Proposed  Final 
Judgment  in  this  case. 

I.  Background 

On  January  27,  2003,  the  United 
States  filed  the  Complaint  in  this  matter 
to  terminate  the  Defendants'  illegal 
agreement  to  allocate  markets  for 
advertisers  in,  and  readers  of, 
alternative  newsweeklies  in 
metropolitan  Cleveland,  Ohio,  and  Los 
Angeles,  California,  in  violation  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
1 .  Simultaneously  with  the  filing  of  the 
Complaint,  the  United  States  filed  a 
Proposed  Final  Judgment.  A 
Competitive  Impact  Statement  ("CIS") 
was  also  filed  writh  the  Coiut  on 
February  3,  2003,  and  published  in  the 
Federal  Register,  along  writh  the 
Proposed  Final  Judgment,  on  February 
12,  2003  (see  68  FR  7132).  Pursuant  to 
15  U.S.C.  16(c),  a  summary  of  the  terms 
of  the  Proposed  Final  Judgment  and  CIS 
was  published  in  The  Plain  Dealer 
during  the  period  of  February  6  through 
12,  2003,  and  The  Washington  Post,  a 
newspaper  of  general  circulation  in  the 
District  of  Columbia,  during  the  period 
of  February  14  through  20,  2003. 

As  explained  more  fully  in  the 
Complaint  and  CIS,  prior  to  entering 
into  their  unlawful  agreement. 
Defendants  NT  Media  ("New  Times") 
and  Village  Voice  Media  were  head-to- 
head  competitors  in  publishing 
alternative  newsweeklies  in  Cleveland 
and  Los  Angeles.  In  October  2002,  New 
Times  agreed  to  shut  dowm  its  Los 
Angeles  alternative  newsweekly,  the 
New  Times  Los  Angeles,  if  Village  Voice 
Media  closed  its  newsweekly  in 
Cleveland,  the  Cleveland  Free  Times. 
Thus,  Defendants  "swapped"  markets, 
leaving  New  Times  with  a  monopoly  in 
Cleveland  and  Village  Voice  Media  with 
a  monopoly  in  Los  Angeles.  This 
unlawful  agreement  eliminated  the 
competition  that  had  brought 
advertisers  in  both  cities  lower 
advertising  rates,  more  promotional 
opportunities  and  better  service,  and 
that  had  benefitted  readers  with  a  higher 
quality  product. 

The  Proposed  Final  Judgment 
requires,  in  part,  that  New  Times  and 
Village  Voice  Media  terminated  their 
imlawful  agreement,  allow  affected 
advertisers  in  Los  Angeles  and 
Cleveland  to  terminate  their  contracts, 
notify  the  United  States  before  entering 
into  any  merger,  sale,  or  joint  ventiu^ 
involving  their  alternative 
newsweeklies,  and  divest  the  assets  of 
the  New  Times  Los  Angles  and  the 
Cleveland  Free  Times  to  new  entrants  in 
those  markets.  The  proposed  consent 


decree  also  prohibits  the  companies 
from  entering  into  any  market  or 
customer  allocation  agreements  in  the 
futiu«. 

The  sixty-day  period  for  public 
comment  expired  on  April  21,  2003.  As 
of  today,  the  United  States  has  received 
vmtten  comments  from;  (1)  Citizens  for 
Voluntary  Trade,  whose  president  filed 
an  amicus  motion  with  this  Court,  (2) 
Gary  Beberman,  and  (3)  Denise  D'Aime. 
The  United  States  has  carefully 
considered  the  views  expressed  in  these 
comments,  but  nothing  in  the  conmients 
has  altered  the  United  States' 
conclusion  that  the  Proposed  Final 
Judgment  is  in  the  public  interest. 
Pursuant  to  section  16(d)  of  the  Tuimey 
Act,  the  United  States  is  now  filing  with 
this  Court  its  response  to  such 
comments.  Once  these  comments  and 
this  response  are  published  in  the 
Federal  Register,  the  United  States  will 
have  fully  compiled  with  the  Tunney 
Act  and  will  file  a  motion  for  entry  of 
the  Proposed  Final  Judgment. 

n.  Response  to  Public  Comments 

A.  Citizens  for  Voluntary  Trade's 
Comment 

In  its  written  comment,  Citizens  for 
Voluntary  Trade  ("CVT")  states  that  the 
First  Amendment  to  the  U.S. 
Constitution  preempts  the  Proposed 
Final  Judgment,  as  "(ejven  the  most 
'anti-competitive'  conduct  is  protected 
by  the  First  Amendment."  (CVT 
Comment  at  2,  a  copy  of  which  is 
attached  at  Exhibit  A.) 

The  Supreme  Court  as  long  ago  as 
1945  dismissed  this  assertion.  The 
restraints  imposed  by  these  private 
arrangements  are  not  protected  by  the 
First  Amendment.  Citizen  Publishing 
Co.  V.  United  States,  394  U.S.  131 
(1969);  Associated  Press  v.  United 
States,  326  U.S.  1,  20  (1945).  Neither 
news  gathering  nor  news  dissemination 
are  being  regulated  by  the  Proposed 
Final  Judgment,  which  addresses  only 
the  Defendants'  per  se  illegal  restraints 
on  certain  business  or  commercial 
practices.  The  Defendants'  uiueasonable 
restraints  on  competition — which  the 
Proposed  Final  Judgment  remedies — 
comport  neither  with  the  antitrust  laws 
nor  with  the  First  Amendment.  As  the 
Supreme  Court  held  in  the  Associated 
Press  case,  and  reiterated  twenty-four 
years  later  in  the  Citizen  Publishing 
decision: 

It  would  be  strange  indeed  *   *   *  if  the 
grave  concern  for  freedom  of  the  press  which 
prompted  adoption  of  the  First  Amendment 
should  be  read  as  a  command  that  the 
government  was  without  power  to  protect 
that  fireedom.  The  First  Amendment,  far  from 
providing  an  argument  against  application  of 
the  Sherman  Act,  here  provides  powerful 
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reasons  to  the  contrary.  That  Amendment 
rests  on  the  assumption  that  the  widest 
possible  dissemination  of  information  from 
diverse  and  antagonistic  sources  is  essential 
to  the  welfare  of  the  public,  that  a  free  press 
is  a  condition  of  a  free  society.  Surly  a 
command  that  the  government  itself  shall  not 
impede  the  free  flow  of  ideas  does  not  afford 
nongovernmental  combinations  a  refuge  if 
they  impose  restraints  upon  that 
constitutionally  guaranteed  freedom. 
Freedom  to  publish  means  freedom  for  all 
and  not  for  some.  Freedom  to  publish  is 
guaranteed  by  the  Constitution,  but  freedom 
to  combine  to  keep  others  from  publishing  is 
not.  Freedom  of  the  press  from  governmental 
interference  under  the  First  Amendment  does 
not  sanction  repression  of  that  freedom  by 
private  interests.  The  First  Amendment 
affords  not  the  slightest  support  for  the 
contention  that  a  combination  to  restrain 
trade  in  news  and  views  has  anv 
constitutional  immunity.' 

In  his  amicus  brief,  S.M.  Oliva,  CVT's 
president,  does  not  address  tiie  merits  of 
the  Proposed  Final  Judgment  but  rather 
objects  to  certain  procedural  aspects  of 
the  Proposed  Final  Judgment.  In 
particular.  Oliva  alleges  that  the  United 
States  intentionally  violated  the  Tunney 
Act  by  requiring  the  Defendants  to 
complete  certain  divestitures  within 
thirty  days  after  the  filing  of  the 
Complaint.  (Amicus  brief  at  3,  a  copy  of 
which  is  attached  as  Exhibit  B.) 

First,  nothing  in  the  Tunney  Act 
precludes  the  United  States  from  taking 
or  refraining  from  certain  actions  during 
the  sixty-day  comment  period.  The 
statute  also  does  not  prohibit  the 
Defendants  from  divesting  certain  assets 
and  refraining  from  certain  action  before 
this  Court  enters  the  Proposed  Final 
Judgment. 

Second,  contrary  to  Mr.  Oliva's 
assertion,  the  required  divestitures  do 
not  preclude  this  Court  from  evaluating 
whether  entry  of  the  Proposed  Final 
Judgment  is  in  the  public  interest  or 
declining  to  enter  the  order  if  it  believes 
the  setUement  is  imacceptable.  As 
Section  IV(A)  of  the  Hold  Separate 
Stipulation  and  Order  provides,  the 
United  States  may  withdraw  its  consent 
to  the  Proposed  Final  Judgment  at  any 
time  before  the  entry  of  the  Proposed 
Final  Judgment.  Moreover,  the  Hold 
Separate  Stipulation  and  Order 
contemplates  that  this  Court  may  not 
enter  the  Proposed  Final  Judgment.  By 
divesting  certain  assets  and  refraining 
from  any  action  in  furtherance  of  their 
illegal  market  allocation  agreement,  the 
Defendants  have  assumed  the  risk  that 
the  United  States  might  withdraw  its 
consent  and  proceed  to  trial  or  that  this 
Court  may  decline  the  Proposed  Final 
Judgment. 


'  Citizen  Publg,  394  U.S.  at  139-40  (quoting 
Associated  Press.  326  U.S.  at  20). 


Furthermore,  the  divestitures  at 
issued  are  common  in  many  other 
Tunney  act  proceedings.  It  is  customary 
in  the  vast  majority  of  mergers  that  are 
resolved  by  consent  in  the  form  of 
proposed  final  judgments  to  permit  the 
defendants  to  merge  at  the  time  when 
the  complaint  and  proposed  final 
judgment  are  filed,  subject  to  the 
defendant's  obligations  under  the 
proposed  final  judgment  to  take  steps  to 
divest  certain  specified  assets.  In  these 
mergers,  the  defendants  are  generally 
allowed  to  complete  the  merger  prior  to 
the  close  of  the  sixty-day  comment 
period  and  entry  of  the  final  judgment 
by  the  court.  The  defendants  in  such 
cases,  as  here,  understand  that  the 
proposed  final  judgment  is  subject  to 
public  comment,  that  the  United  States 
may  revoke  its  consent  at  any  time 
before  the  final  judgment  is  entered,  and 
that  the  final  judgment  will  not  be 
entered  unless  a  court  finds  that  it  is  in 
the  public  interest. 

Third,  to  delay  any  remedial  measures 
until  after  the  sixty-day  comment  period 
expires  might  undermine  the 
effectiveness  of  the  relief.  As  the  CIS 
states,  "(gliven  that  Defendants  had 
closed  the  Cleveland  Free  Times  and 
New  Times  Los  Angeles  in  October 
2002,  a  quick  and  effective  remedy  was 
necessary  to  reestablish  competition." 
(CIS  at  14.)  Readers  and  advertisers  will 
sooner  benefit  in  Cleveland  and  Los 
Angeles  as  a  result  of  a  quick  and 
effective  divestiture. 

B.  Gary  Beberman  's  Comment 

In  his  e-mail,  Mr.  Beberman  writes 
that  the  United  States  "may  have  been 
correct  that  the  Village  voice  was 
colluding  in  anti-competitive  behavior" 
but  that  "their  actions  were  merely 
attempts  to  survive."  (A  copy  of  Mr. 
Beberman's  comment  is  attached  as 
Exhibit  C.)  Mr.  Beberman,  however, 
never  states  whether  he  supports  or 
opposes  entry  of  the  Proposed  Final 
Judgment.  And  any  critique  of  whether 
this  investigation  should  have  been 
brought  in  the  first  place  amounts  to  a 
challenge  of  the  initial  exercise  of  the 
United  States'  prosecutorial  discretion, 
which  is  outside  the  scope  of  this 
proceeding.  See,  e.g.,  United  States  v. 
Western  Elec.  Co.,  993  F.2d  1572,  1577 
(D.C.  Cir.  1993)(noting  that  Tunney  Act 
proceeding  does  not  permit  "de  novo 
determination  of  facts  and  issues" 
because  "[t]he  balancing  of  competing 
social  and  political  interests  affected  by 
a  proposed  antitrust  decree  must  be  left, 
in  the  first  instance,  to  the  discretion  of 
the  Attorney  General")(citations 
omitted).  Likewise,  Mr.  Beberman's 
comments  about  another  case,  United 
States  V.  Microsoft  Corp.,  are  extraneous 


to  this  matter.  (Also,  the  sixty-day 
comment  period  in  that  case  ended  on 
January  28,  2002,  and  the  United  States 
District  Court  for  the  District  of 
Columbia  entered  the  final  judgment  on 
November  12,  2002.) 

C.  Denise  D' Anne's  Comment 

Mr.  D'Anne  thaidced  the  United  States 
for  pursuing  this  action.  (A  copy  of  Ms. 
D'Anne's  comment  is  attached  as 
Exhibit  D.) 

III.  Conclusion 

After  careful  consideration  of  these 
public  comments,  the  United  States  has 
concluded  that  entry  of  the  Proposed 
Final  Judgment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violation  alleged  in  the  Complaint,  and 
is  therefore  in  the  public  interest. 
Pursuant  to  seciton  16(d)  of  the  APPA. 
the  United  States  is  submitting  these 
public  comments  and  this  response  to 
the  Federal  Register  for  publication. 
After  these  comments  and  this  response 
are  published  in  the  Federal  Register, 
the  United  States  will  move  this  Court 
to  enter  the  Proposed  Final  Judgment. 

Dated:  May  1.2003. 
Maurice  E.  Stucke, 
Carol  A.  Bell, 
Matthews  J.  Bester, 

Attorneys  for  the  United  States.  United  States 
Department  of  Justice.  Antitrust  Division. 
Litigation  III  Section.  325  Seventh  Street. 
NIV..  Suite  300.  Washington.  DC 20530.  (202) 
305-1489  (telephone).  (202)  514-1517 
(facsimile).  Maurice.Stucke@usdoj.gov. 
Jon  R.  Smibert, 

Attorney  for  the  United  States.  United  States 
Department  of  Justice.  Antitrust  Division, 
Cleveland  Field  Office,  55  Erieview  Plaza, 
Suite  700,  Cleveland,  Ohio  44114-1B16.  (216) 
522-4070.  telephone,  (216)  522-8332. 
facsimile,  Jon.SmibeT@usdoj.gov. 

Certificate  of  Service 

I  hereby  certify  that  I  served  a  copy 
of  the  foregoing  Response  to  Public 
Comments  via  First  Class  United  States 
Mail,  this  1st  day  of  May,  2003,  on: 

Melanie  Sabo. 

Preston  Gates  Ellis  S-  Rouvelas  Meeds,  LLP, 

1735  New  York  Avenue.  MV..  Suite  500. 

Washington.  IXi  20006-5209,  Counsel  for 

Defendant  Village  Voice  Media.  LLC. 

Joseph  Kattan, 

Gibson.  Dunn  &■  Crutcher.  LLP.  1050 

Connecticut  Avenue,  NW..  Washington.  DC 

20036.  Counsel  for  Defendant  NT  Media. 

LLC. 

Carol  A.  Bell, 

Attorney  for  the  United  States.  United  States 
Department  of  Justice.  Antitrust  Division, 
Litigation  III  Section.  325  Seventh  Street. 
NW.,  Suite  300.  Washington,  DC  20530,  (202) 
307-3076. 

[FR  Doc.  03-12745  Filed  5-20-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Global  Climate  and 
Energy  Project 

Notice  is  hereby  given  that,  on  April 
16,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  $eq.  ("the  Act"),  Global  Climate  and 
Energy  Project  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Toyota  Motor  Corporation, 
Aichi,  Japan  has  been  added  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Global 
Climate  and  Energy  Project  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  12,  2003,  Global  Climate 
and  Energy  Project  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  4,  2003  (68  FR  16552). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-12747  Filed  5-20-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Advisory  Board  Meeting 

TIME  AND  DATE:  8:30  a.m.  to  5  p.m.  on 
Monday,  June  23-24,  2003. 

PLACE:  Sheraton  North  Houston  at 
George  Bush  Intercontinental  Airport, 
15700  JFK  Boulevard.  Houston,  TX 
77032. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Director's 
report;  Panel  Presentation  on  NICs 
Leadership/Management  Training;  Tour 
of  the  state  Texas  Department  of 
Criminal  Justice,  Jester  III  Unit,  the 
Iimer  Change  Program  (a  faith-based 
initiative);  Division  reports;  Up  date  on 
Interstate  Compact  activities;  and 


Quarterly  Report  by  Office  of  Justice 
Programs. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Larry  Solomon,  Deputy  Director,  202- 
307-3106,  ext.  44254. 

Morris  L.  Thigpen, 

Director. 

[FR  Doc.  03-12744  Filed  5-20-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-052)] 

NASA  Advisory  Council,  Aerospace 
Technology  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimoxmces  a  meeting  of  the  NASA 
Advisory  Council,  Aerospace 
Technology  Advisory  Committee 
(ATAC). 

DATES:  Wednesday,  June  25,  2003,  8 
a.m.  to  5  p.m.;  and  Thursday,  June  26, 
2003,  8  a.m.  to  12  noon. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Room  6H46  (MIC  6),  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Mary-Ellen  McGrath,  Code  RG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358^729. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Opening  Remarks 
— Status  of  FY  2004  Aeronautics 

Initiatives 
— Subcommittee  Reports 
— Status  of  Joint  Program  Office 
—Potential  Items  for  FY  2005  Budget 
— Closing  Comments 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  Full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  passport  information 
(number,  coimtry,  expiration  date); 
employer/affiliation  information  (name 


of  institution,  address,  country,  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  Mary-Ellen  McGrath  via 
email  at  mary.E.mcgratb@nasa.gov  or  by 
telephone  at  202-358-4729.  Attendees 
will  be  escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  03-12726  Filed  5-20-03;  8:45  am) 
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THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Himianities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Gottry,  Acting  Advisor}' 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282? 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Dplftgation  of  Authority  to 
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Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  ]une  2,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus 
Grants,  submitted  to  the  Division  of 
Education  Programs  at  the  April  15, 
2003  deadline. 

2.  Date;  June  30,  2003. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Colleges  and 
Universities,  submitted  to  the  Office  of 
Challenge  Grants  at  the  May  1 .  2003 
deadline. 

Heather  Gottry, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-12770  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  7536-01-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

SES  Performance  Review  Board 

AGENCY:  The  National  Endowment  for 
the  Humanities. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
membership  of  the  Performance  Review 
Board  of  the  National  Endowment  for 
the  Humanities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  G.  Connelly,  Director  of 
Human  Resources,  National  Endowment 
for  the  Humanities,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506; 
telephone  (202)  606-8415. 

SUPPLEMENTARY  INFORMATION:  5  U.S.C. 
3393  and  4314(c)(1)  through  (5)  require 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  both 
an  executive  resources  board  and  a 
perfonnance  review  board  for  SES.  The 
National  Endowment  for  the  Humanities 
has  a  combined  Board,  which  is  referred 
to  as  the  Executive  Resources  and 
Performance  Review  Board  (ERPRB). 

Effective  July  1,  2003.  the  members  of 
the  National  Endowment  for  the 
Humanities  SES  Performance  Review 
Board  are  Jeffrey  Thomas,  Assistant 
Chairman  for  Planning  and 
Operations — Board  Chair,  Cherie 
Harder,  Senior  Counselor  to  the 
Chairman,  and  Stephen  Ross,  Director, 


Office  of  Challenge  Grants.  All  members 
will  serve  imtil  replaced. 

Bruce  Cole, 

Chairman. 

[FR  Doc.  0.3-12771  Filed  5-20-03;  8:45  am) 

BILUNG  CODE  7S3e-«1-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  March 
26,  2003,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit  application 
received.  A  penjiit  was  issued  on  May 
15,  2003  to:  Werner  Stambach,  Permit 
No.  2004-001. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-12694  Filed  5-20-03;  8:45  am] 

BILLING  CODE  75SS-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection:  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  RRB's  estimate  of  the 
burden  of  the  collection  of  the 
information;  (c)  ways  top  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Statement  of  Claimant  or 
Other  Person;  OMB  3220-0183.  To 
support  an  application  for  an  annuity 
imder  Section  2  of  the  Railroad 
Retirement  Act  (RRA)  or  for 
unemployment  benefits  under  Section  2 
of  the  Railroad  Unemployment 
Insiu-ance  Act  (RUIA),  pertinent 
information  and  proofs  must  be 
furnished  for  the  RRB  to  determine 
benefit  entitlement.  Circumstances  may 
require  an  applicant  or  other  person(s) 
having  knowledge  of  facts  relevant  to 
the  applicant's  eligibility  for  an  annuity 
or  benefits  to  provide  written  statements 
supplementing  or  changing  statements 
previously  provided  by  the  applicant. 
Under  the  railroad  retirement  program 
these  statements  may  relate  to  changes 
in  annuity  beginning  date(s),  dates  for 
marriage(s),  birth(s),  prior  railroad  or 
non-railroad  employment,  an 
applicant's  request  for  reconsideration 
of  an  unfavorable  RRB  eligibility 
determination  for  an  aimuity  or  various 
other  matters.  The  statements  may  also 
be  used  by  the  ESB  to  seciue  a  variety 
of  information  needed  to  determine 
eligibility  to  unemployment  and 
sickness  benefits.  Procedures  related  to 
providing  information  needed  for  RRA 
annuity  or  RUIA  benefit  eligibility 
determinations  are  prescribed  in  20  CFR 
parts  217  and  320  respectively. 

The  RRB  utilizes  Form  G-93, 
Statement  of  Claimant  or  Other  Person 
to  obtain  the  supplemental  or  corrective 
information  from  applicants  or  other 
persons  needed  to  determine  applicant 
eligibility  for  an  RRA  annulity  or  RUIA 
benefits. 

The  RRB  proposes  no  changes  to 
Form  G-93. 

The  completion  time  for  Form  G-93  is 
estimated  at  15  minutes  per  response. 
The  RRB  estimates  that  approximately 
900  Form  G-93's  are  received  annually. 
Completion  is  voluntary.  One  response 
is  requested  of  each  respondent. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092.  Written  comments 
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should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-12691  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
26047;  812-12770] 

The  Mainstay  Funds,  et  al.;  Notice  of 
Application 

May  15,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  12(d)(l)CJ)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  1 7(a)  of  the  Act, 
and  under  section  1 7(d)  of  the  Act  and 
rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 

Summary  of  the  Application:  The 
requested  order  would  permit  certain 
registered  management  investment 
companies  to  invest  uninvested  cash 
and  cash  collateral  in  affiliated  money 
market  funds  in  excess  of  the  limits  in 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 

Applicants:  The  MainStay  Funds 
("Mainstay"),  Mainstay  VP  Series  Fund, 
Inc.  ("VP"),  Eclipse  Fimds,  Eclipse 
Funds,  Inc.,  New  York  Life  Investment 
Management  Institutional  Funds 
("NYLIM  Institutional")  and  McMorgan 
Funds  (together  the  "Funds"),  all 
existing  and  future  series  of  the  Funds 
(together  the  "Portfolios"),  New  York 
Life  Investment  Management  LLC 
("NYLIM"),  MacKay  Shields  LLC 
("MacKay")  and  McMorgan  &  Company 
LLC  ("McMorgan,"  together  with 
NYLIM  and  Mackay,  the  "Adviser"), 
and  any  other  registered  management 
investment  company  and  series  thereof 
currently  or  in  the  future  advised  by  the 
Adviser  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser  (included  in  the  term 
"Adviser")(each  such  investment 
company  included  in  the  term  "Fimds" 
and  its  series  included  in  the  term 
"Portfolios"). 

Filing  Dates:  The  application  was 
filed  on  February  12,  2002  and  amended 
on  May  9,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 


request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  9,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the    " 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC, 
20549-0609.  Applicants,  c/o  Paul 
Schott  Stevens,  Esq.,  Dechert,  1775  Eye 
Street  NW..  Washington,  DC.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Coimsel, 
at  (202)  942-0714,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC, 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1 .  Each  Fimd  is  registered  under  the 
Act  as  an  open  management  investment 
company.  MainStay  and  Eclipse  Funds 
are  Massachusetts  business  trusts  and 
consist  of  twenty-four  and  four 
Portfolios,  respectively.  VP  and  Eclipse 
Funds,  Inc.,  are  Maryland  corporations 
and  are  comprised  of  nineteen  and 
fourteen  Portfolios,  respectively. 
McMorgan  Fimds  and  NYLIM 
Institutional  are  Delaware  business 
trusts  and  consist  of  five  and  one 
Portfolios,  respectively.  The  Portfolio  of 
NYLIM  Institutional  holds  itself  out  as 

a  money  market  fund  that  complies  with 
rule  2a-7  under  the  Act  (together  with 
any  future  Portfolios  that  comply  with 
rule  2a-7  imder  the  Act,  the  "Money 
Market  Funds").! 

2.  NYLIM,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 


'  All  existing  Funds  that  currently  intend  to  rely 
on  the  requested  relief  are  named  as  applicants.  The 
term  "Adviser"  shall  include  successor(s)  in 
interests,  which  are  entities  that  result  ht>m  a 
reorganization  of  the  entity  into  another  jurisdiction 
or  a  change  in  the  type  of  business  organization  of 
the  entity.  Any  other  existing  and  future  entity  that 
may  rely  on  the  relief  in  the  future  will  do  so  only 
in  accordance  with  the  terms  and  conditions  of  the 
application. 


serves  as  investment  adviser  to  the 
Portfolios.  MacKay  and  McMorgan, 
investment  advisers  registered  under  the 
Advisers  Act,  are  subadvisers  to  certain 
Portfolios.  The  Adviser  serves  or  may 
serve  as  investment  adviser  to  privately 
managed  accounts  which  are  entities 
that  are  not  pooled  investment  vehicles 
("Managed  Accounts").  NYLIM, 
MacKay  and  McMorgan  are  indirect 
wholly-owned  subsidiaries  of  New  York 
Life  Insurance  Company. 

3.  Portfolios  that  are  not  Money 
Market  Funds  (the  "Investing  Funds") 
and  Managed  Accounts  have,  or  are 
expected  to  have,  cash  reserves 
("Uninvested  Cash").  Such  Uninvested 
Cash  may  result  from  a  variety  of 
sources,  including  dividends  or  interest 
received  on  portfolio  securities, 
unsettled  securities  transactions, 
strategic  reserves,  matured  investments, 
liquidated  proceeds  from  investment 
securities,  or  new  investor  monies. 
Certain  Investing  Funds  and  Managed 
Accoimts  also  may  participate  in  a 
secvuities  lending  program  imder  which 
an  Investing  Fund  may  lend  its  portfolio 
securities  to  registered  broker-dealers  or 
other  institutional  investors  ("Securities 
Lending  Program").  The  loans  will  be 
continuously  secured  by  collateral, 
equal  at  all  times  to  at  least  the  market 
value  of  the  securities  loaned  (such 
collateral,  when  in  the  form  of  cash, 
"Cash  Collateral"  and  together  with 
Uninvested  Cash,  "Cash  Balances").  The 
Managed  Accounts  also  may  have  Cash 
Collateral. 

4.  Applicants  request  an  order  to 
permit  the  Investing  Funds  and 
Managed  Accounts  to  invest  their  Cash 
Balances  in  shares  of  one  or  more 
Money  Market  Funds  and  the  Money 
Market  Funds  to  sell  their  shares  to,  and 
redeem  their  shares  from,  the  Investing 
Funds  and  Managed  Accounts  and  the 
Adviser  to  effect  the  proposed 
transactions.  Investment  of  Cash 
Balances  in  shares  of  the  Money  Market 
Funds  will  be  made  consistent  with 
each  Investing  Fund's  investment 
restrictions  and  policies  as  set  forth  in 
its  prospectus  and  statement  of 
additional  information.  Applicants 
believe  that  the  proposed  transactions 
may  reduce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
further  diversify  holdings. 

5.  Applicants  state  that  the  Managed 
Accounts  and  Money  Market  Funds 
engage  in  the  purchase  and  sale 
transactions  with  each  other  in  reliance 
of  rule  17a-7  under  the  Act.  Applicants 
seek  relief  to  permit  these  interfimd 
transactions  to  continue  in  the  event 
that  the  Managed  Accounts  become  5% 
or  more  owners  of  the  Money  Market 
Funds  ("Interfund  Transactions"). 
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Applicants'  Legal  Analysis 

/.  Investment  of  Cash  Balances  in  the 
Money  Market  Funds 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act,  in 
pertinent  part,  provides  that  no 
registered  open-end  investment 
company  may  sell  its  seciu-ities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
authorizes  the  Commission  to  exempt 
any  person,  security,  or  transaction  from 
any  provision  of  section  12(d)(1)  if,  and 
to  the  extent  that,  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
request  relief  under  section  12(d)(l)(J) 
from  the  percentage  limitations  of 
sections  12(d)(1)(A)  and  (B)  to  permit 
the  Investing  Funds  to  invest  Cash 
Balances  in  the  Money  Market  Funds. 

3.  Applicants  state  that  the  proposed 
arrangement  would  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  because  each  Money  Market 
Fund  Will  maintain  a  highly  liquid 
portfolio,  an  Investing  Fund  will  not  be 
in  a  position  to  gain  undue  influence 
over  a  Money  Market  Fmid  through 
threat  of  redemption.  Applicants 
represent  that  the  proposed  arrangement 
will  not  result  in  an  inappropriate 
layering  of  fees  because  shares  of  the 
Money  Market  Funds  sold  to  and 
redeemed  from  the  Investing  Funds  will 
not  be  subject  to  a  sales  load, 
redemption  fee,  distributiqji  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealers'  ("NASD")  Conduct  Rules).  If  a 
Money  Market  Fund  offers  more  than 
one  class  of  securities,  each  Investing 
Fimd  will  invest  Cash  Balances  only  in 
the  class  with  the  lowest  expense  ratio 
at  the  time  of  the  investment.  Before 


approving  any  advisory  contract  with 
the  Adviser  for  an  Investing  Fund,  its 
board  of  directors  (the  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  will  consider 
to  what  extent,  if  any,  the  advisory  fees 
charged  to  the  Investing  Fund  by  the 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Investing  Funds  by  the  Adviser  as  a 
result  of  the  investment  of  Uninvested 
Cash  in  a  Money  Market  Fund. 
Applicants  represent  that  no  Money 
Market  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

B.  Section  17(a)  of  the  Act 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  an  investment 
company  to  include,  among  others,  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  imder  common  control 
with  the  other  person  and  any  person 
owning,  controlling,  or  holding  with 
power  to  vote,  5%  or  more  of  the  other 
person.  Applicants  state  that,  because 
the  Portfolios  and  Managed  Accounts 
share  a  common  investment  adviser,  a 
Portfolio  may  be  deemed  to  be  imder 
common  control  with  each  of  the  other 
Portfolios,  and  thus  an  affiliated  person 
of  each  of  the  other  Portfolios.  In 
addition,  if  the  relief  is  granted,  an 
Investing  Fund  and  Managed  Accoimt 
may  own  more  than  5%  of  certain 
Money  Market  Funds  and  such 
Investing  Funds  and  Managed  Accounts 
may  be  deemed  affiliated  persons  of 
each  other.  As  a  result,  section  17(a) 
would  prohibit  the  sale  of  the  shares  of 
a  Money  Market  Fund  to  the  Investing 
Funds  and  Managed  Accounts,  and  the 
redemption  of  such  shares  by  the 
Investing  Funds  and  the  Managed 
Accounts. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
investment  company  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  general  pinposes  of  the  Act.  Section 
6(c)  of  the  Act  permits  the  Commission 
to  exempt  persons  or  transactions  from 


any  provision  of  the  Act  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  a  Money 
Market  Fund  by  the  Investing  Fimds 
and  Managed  Accounts  satisfies  the 
standards  in  sections  6(c)  and  17(b)  of 
the  Act.  Applicants  note  that  shares  of 
the  Money  Market  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
and  received  for  these  shares  by  any 
other  shareholder.  Applicants  state  that 
the  Investing  Funds  will  retain  their 
ability  to  invest  Cash  Balances  directly 
in  money  market  instruments  as 
authorized  by  then  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  of  return  or  for  any  other  reason. 
Applicants  also  state  that  each  Money 
Market  Fund  may  discontinue  selling 
shares  to  any  of  the  Investing  Funds  if 
the  Board  of  the  Money  Market  Fund  or 
the  Adviser  determines  that  such  sale 
would  adversely  affect  the  Money 
Market  Fimd's  portfolio  management 
and  operations. 

C.  Section  1 7(d)  of  the  Act  and  Rule 
17d-l  under  the  Act 

7.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  each  Investing 
Fund  and  Managed  Account,  by 
purchasing  shares  of  the  Money  Market 
Funds,  each  Money  Market  Fund,  by 
selling  shares  to  and  redeeming  shares 
from,  the  Investing  Funds  and  Managed 
Accounts,  and  the  Adviser,  by  effecting 
the  proposed  transactions,  could  be 
deemed  to  be  participants  in  a  joint 
enterprise  or  arrangement  within  the 
meaning  of  section  17(d)  of  the  Act  and 
rule  1 7d-l  imder  the  Act. 

8.  Rule  17d-l  permits  the 
Commission  to  approve  a  proposed  joint 
transaction  covered  by  the  terms  of 
section  17(d)  of  the  Act.  In  determining 
whether  to  approve  a  transaction,  the 
ComQiission  will  consider  whether  the 
proposed  transaction  is  consistent  v»rith 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which 
participation  by  the  investment 
company  is  on  a  basis  different  from  or 
less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
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investment  by  the  Investing  Funds  and 
Managed  Accounts  in  shares  of  a  Money 
Market  Fund  would  be  made  on  the 
same  basis  and  indistinguishable  from 
those  of  any  other  shareholders. 
Applicants  state  that,  for  the  reasons 
discussed  above,  the  proposed 
transactions  meet  the  standards  for  an 
order  imder  rule  17d-l. 

//.  Interfund  Transactions 

9.  Applicants  state  that  Money  Market 
Funds  and  Managed  Accounts  may  rely 
on  rule  1 7a-7  under  the  Act  to  conduct 
Interfund  Transactions.  Rule  17a-7 
under  the  Act  provides  an  exemption 
from  section  1 7(a)  for  purchase  and  sale 
transactions  between  a  registered 
investment  company  and  an  affiliated 
person  of  such  company  (or  an  affiliated 
person  of  an  affiliated  person),  provided 
certain  condition  are  met.  including  that 
the  affiliation  between  the  registered 
investment  company  and  the  affiliated 
person  (or  an  affiliated  person  of  the 
affiliated  person)  must  exist  solely  by 
reason  of  having  a  common  investment 
adviser,  common  officers  and/or 
common  directors.  Applicants  state  that 
by  virtue  of  the  Managed  Accounts 
owning  5%  or  more  of  the  outstanding 
voting  securities  of  a  Money  Market 
Fund,  the  Managed  Accounts  and  the 
Money  Market  Funds  would  no  longer 
be  affiliated  solely  by  reason  of  having 

a  common  investment  adviser,  common 
officers  and/or  common  directors. 

10.  Applicants  request  relief  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants  state  that  to  engage  in 
Interfund  Transactions,  the  Managed 
Accounts  and  Money  Market  Funds  will 
comply  with  rule  1 7a-7  under  the  Act 
in  all  respects  other  than  the 
requirement  that  the  parties  to  the 
transaction  be  affiliated  persons  (or 
affiliated  person  of  affiliated  persons)  of 
each  other  solely  by  reason  of  having  a 
common  investment  adviser  or 
investment  advisers  that  are  affiliated 
persons  of  each  other,  common  officer 
and/ or  common  directors,  solely 
because  the  Managed  Accounts  and  the 
Money  Market  Funds  might  become 
affiliated  persons  within  the  meaning  of 
sections  2(a)(3)(A)  and  (B)  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act  or  service  fee  (as 


defined  in  rule  2830(b)(9)  of  the  NASD's 
Conduct  Rules). 

2.  No  Money  Market  Fund  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

3.  Each  of  the  Investing  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  a  Money  Market  Fund  only  to 
the  extent  that  such  Investing  Fund's 
aggregate  investment  of  Uninvested 
Cash  in  the  Money  Market  Funds  does 
not  exceed  25  percent  of  the  Investing 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Investing  Fund  will  be 
treated  as  a  separate  investment 
company. 

4.  Each  Investing  Fund,  Managed 
Account  and  Money  Market  Fund 
relying  on  the  order  will  be  advised  by 
the  Adviser.  An  Investing  Fund  that  is 
subadvised,  but  not  advised,  by  a 
NYLIM  Adviser  may  rely  on  the  order 
provided  that  the  NYLIM  Adviser 
managers  the  Cash  Balances  and  the 
Investing  Fund  is  in  the  same  group  of 
investment  companies  (as  defined  in 
section  12(d)(1)(G)  of  the  Act)  as  the 
Money  Market  Fund  in  which  the 
Investing  Fund  invests  its  Cash 
Balances. 

5.  Investment  of  Cash  Balances  by  an 
Investing  Fund  in  shares  of  the  Money 
Market  Funds  will  be  in  accordance 
with  each  Investing  Fund's  respective 
investment  restrictions  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectus 
and  statement  of  additional  information. 

6.  Before  the  next  meeting  of  the 
Board  is  held  for  the  purpose  of  voting 
on  an  advisory  contract  under  section 
15  of  the  Act,  the  Adviser  to  the 
Investing  Fund  will  provide  the  Board 
with  specific  information  regarding  the 
approximate  cost  to  the  Adviser  of,  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contract,  attributable 
to  managing  the  Uninvested  Cash  of  the 
Investing  Fund  that  can  be  expected  to 
be  invested  in  the  Money  Market  Funds. 
In  connection  with  approving  any 
advisory  contract  for  an  Investing  Fund, 
the  Board,  including  a  majority  of  the 
Independent  Trustees,  shall  consider  to 
what  extent,  if  any,  the  advisory  fees 
charged  to  the  Investing  Fund  by  the 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Investing  Fund  by  the  Adviser  as  a 
result  of  the  Uninvested  Cash  being 
invested  in  the  Money  Market  Funds. 
The  minute  books  of  the  Investing  Fund 
will  record  fully  the  Board's 
consideration  in  approving  the  advisory 
contract,  including  the  considerations 
referred  to  above. 


7.  Before  any  Investing  Fund  may 
participate  in  a  Securities  Lending 
Program,  a  majority  of  the  Board, 
including  a  majority  of  the  Independent 
Trustees  of  the  Investing  Fund,  will 
approve  the  Investing  Fund's 
participation  in  the  Securities  Lending 
Program.  Such  trustees  also  will 
evaluate  the  securities  lending 
arrangement  and  its  results  no  less 
frequently  than  annually  and  determine 
that  any  investment  of  Cash  Collateral 
in  the  Money  Market  Funds  is  in  the 
best  interest  of  the  shareholders  of  such 
Investing  Fund. 

8.  To  engage  in  Interfund 
Transactions,  the  Managed  Accounts 
and  Money  Market  Funds  will  comply 
with  rule  1 7a-7  under  the  Act  in  all 
respects  other  than  the  requirement  that 
the  parties  to  the  transactions  be 
affiliated  persons  (or  affiliated  persons 
of  affiliated  persons)  of  each  other  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  that  are  affiliated  persons  of 
each  other,  common  officers  and/or 
common  directors,  solely  because  the 
Managed  Accounts  and  the  Money 
Market  Fimds  might  become  affiliated 
persons  within  the  meaning  of  sections 
2(a)(3)(A)  and  (B)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
I.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-12736  Filed  5-20-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-4781;  File  No.  S7-966] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Notice  of  Filing  of  the  Plan  for 
Allocation  of  Regulatory 
Responsibilities  Between  the  National 
Association  of  Securities  Dealers,  Inc. 
and  the  international  Securities 
Exchange,  Inc. 

May  14.  2003. 

Pursuant  to  section  17(d)  of  the 
Securities  Exchange  of  1934  ("Act") ' 
and  Rule  17d-2  thereunder.^  notice  is 
hereby  given  that  on  January  7.  2003. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
and  the  International  Securities 
Exchange,  Inc.  ("ISE")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  plan  for 


1 15  U.S.C.  78q(d). 
2  17CFR240.17d-2. 
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allocation  of  regulatory  responsibilities 
relating  to  options-related  sales 
practices  ("ISE/NASD  Options-related 
Sales  Practice  17d-2  Plan").  On  May  1, 
2003,  NASD  and  ISE  filed  Amendment 
No.  1  to  the  ISE/NASD  Options-related 
Sales  Practice  17d-2  Plan. ' 

I.  Introduction 

Section  19(g)(1)  of  the  Act."*  among 
other  things,  requires  every  national 
securities  exchange  and  registered 
securities  association  ("SRO")  to 
examine  for  and  enforce  compliance  by, 
its  members  and  persons  associated 
with  its  members  with  the  Act,  the  rules 
and  regulations  thereunder,  and  the 
SRO's  own  rules,  unless  the  SRO  is 
relieved  of  this  responsibility  pursuant 
to  section  17(d)  or  19(g)(2)  of  the  Act.^ 
Without  this  relief,  the  statutory 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  ("common  members").  This 
regulatory  duplication  would  add 
unnecessary  expenses  for  common 
members  and  their  SROs. 

Section  17(d)(1)  of  the  Act  was 
intended,  in  part,  to  eliminate 
urmecessary  multiple  examinations  and 
regulatory  duplication.**  With  respect  to 
a  common  member,  section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rules  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule   ■ 
17d-l  and  Rule  17d-2  under  the  Act.^ 
Rule  17d-l,  adopted  on  April  20,  1976.« 
authorizes  the  Commission  to  name  a 
single  SRO  as  the  designated  examining 
authority  ("DEA")  to  examine  common 
members  for  compliance  with  financial 
responsibility  requirements  imposed  by 
the  Act,  or  by  Commission  or  SRO  rules. 
When  an  SRO  has  been  named  as  a 
conmion  member's  DEA,  all  other  SROs 
to  which  the  common  member  belongs 


^  See  letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE,  to  Nancy 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation,  SEC.  dated  April  30.  2003.  Amendment 
No.  1  deleted  paragraphs  5.1  and  5.2  of  the  ISE/ 
NASD  Options-related  Sale  Practice  17d-2  Plan 
filed  on  January  7.  2003. 

MSU.S.C.  78s(g](l). 

*  15  use.  78q(d)  and  15  U.S.C.  78s(g)(2). 

"15  U.S.C.  78q(d).  See  also  Securities  Acts 
Amendments  of  1975,  Report  of  the  Senate 
Committee  on  Banking,  Housing,  and  Urban  Affairs 
to  Accompany  S.  249,  S.  Rep.  No.  94-75,  94th 
Cong.,  1st  Session.  32  (1975). 

'  17  CFT<  240.17d-l  and  17  CFR  240.17d-2. 

'Securities  Exchange  Act  Release  No.  12352,  41 
FR  18809  (May  3,  1976). 


are  relieved  of  the  responsibility  to 
examine  the  firm  for  compliance  with 
applicable  financial  responsibility  rules. 

On  its  face.  Rule  17d-l  deals  only 
with  an  SRO's  obligations  to  enforce 
broker-dealers'  compliance  with  the 
financial  responsibility  requirements. 
Rule  17d-l  does  not  relieve  an  SRO 
from  its  obligation  to  examine  a 
common  member  for  compliance  with 
its  owrn  rules  and  provisions  of  the 
federal  securities  laws  governing 
matters  other  than  financial 
responsibility,  including  sales  practices, 
and  trading  activities  and  practices. 

To  address  regulatory  duplication  in 
these  other  areas,  on  October  28,  1976, 
the  Commission  adopted  Rule  1 7d-2 
under  the  Act.^  This  rule  permits  SROs 
to  propose  joint  plans  allocating 
regulatory  responsibilities  with  respect 
to  common  members.  Under  paragraph 
(c)  of  Rule  17d-2,  the  Conmiission  may 
declare  such  a  plan  effective  if,  after 
providing  for  notice  and  comment,  it 
determines  that  the  plan  is  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster 
cooperation  and  coordination  among  the 
SROs,  to  remove  impediments  to  and 
foster  the  development  of  a  national 
market  system  and  a  national  clearance 
■  and  settlement  system,  and  in 
conformity  with  the  factors  set  forth  in 
section  17(d)  of  the  Act.  Commission 
approval  of  a  plan  filed  pursuant  to  Rule 
17d-2  relieves  an  SRO  of  those 
regulatory  responsibilities  allocated  by 
the  plan  to  another  SRO. 

n.  The  Plan 

On  September  8,  1983,  the 
Commission  approved  a  plan  for 
allocating  regulatory  responsibility 
pursuant  to  Rule  1 7d-2  for  certain 
options-related  sale  practice  matters 
("Options-related  SaJes  Practice  17d-2 
Plan").io  Under  this  plan,  the  SRO  to 
whom  a  firm  was  designated  was 
responsible  for  conducting  options- 
related  sales  practice  examinations  and 
investigating  options-related  customer 
complaints  and  terminations  for  cause 
of  associated  persons;  the  designated 
SRO  was  also  known  as  the  firm's 
"Designated  Options  Examining 
Authority"  or  "DOEA."  Under  the 
Options-related  Sales  Practice  Plan, 
only  the  AMEX,  CBOE,  NASD  and 
NYSE  were  DOEAs.  On  May  23,  2000, 


^Securities  Exchange  Act  Release  No.  12935,  41 
FR  49093  (November  8.  1976). 

'"Securities  Exchange  Act  Release  No.  20158,  48 
FR  41256  (September  14,  1983).  The  participation 
in  this  plan  were  the  American  Stock  Exchange  LLC 
("AMEX")  the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"),  the  Midwest  Stock  Exchange,  Inc., 
NASD,  the  New  York  Stock  Exchange.  Inc. 
("NYSE"),  the  Pacific  Stock  Exchange,  Inc.  and  the 
Philadelphia  Stock  Exchange,  Inc. 


the  Commission  approved  an 
Amendment  to  the  Options-related 
Sales  Practice  Plan  that  added  ISE  as  a 
participant."  On  November  8,  2002,  the 
Commission  approved  another 
Amendment  that  replaced  the  Options- 
related  Sale  Practice  Plan  in  its  entirety 
and,  among  other  things,  allocated 
regulatory  responsibilities  among  all  the 
participants  in  a  more  equitable  manner 
("Revised  Options-related  Sales  Practice 
17d-2  Plan"). '2  The  current  proposed 
plan  between  ISE  and  NASD  transfers  to 
the  NASD  all  the  regulatory 
responsibilities  for  each  common 
member  allocated  to  the  ISE  under  the 
Revised  Options-related  Sales  Practice 
17d-2Plan. 

The  text  of  the  proposed  ISE/NASD 
Options-related  Sales  Practice  17d-2 
Plan  is  as  follows: 

Agreement  Between  the  National 
Association  of  Securities  Dealers,  Inc., 
and  the  International  Securities 
Exchange,  Pursuant  to  Section  17(d) 
and  Rule  17d-2 

This  agreement  (Agreement)  pursuant 
to  section  1 7(d)  of  the  Securities 
Exchange  Act  of  1934  (Act)  and  Rule 
17d-2  thereunder  is  by  and  between  the 
National  Association  of  Securities 
Dealers,  Inc.  (NASD),  a  Delaware 
Corporation  registered  as  a  national 
securities  association  subject  to 
regulation  by  the  Securities  and 
Exchange  Commission  under  the  Act, 
whose  principal  offices  are  located  at 
1735  K  Street,  NW..  Washington,  DC 
20006,  and  the  International  Securities 
Exchange,  Inc.  (ISE),  a  New  York 
corporation  whose  principal  place  of 
business  is  located  at  60  Broad  Street, 
New  York,  NY  10004  (NASD  and  ISE 
are  collectively  referred  to  as  Parties). 

In  consideration  of  the  mutual 
covenants  contained  hereafter,  and  in 
consideration  of  other  valuable 
consideration,  NASD  and  ISE  hereby 
agree  as  follows: 

1.  Tenn.  This  Agreement  shall  be 
effective  on  the  date  the  SEC  approves 
this  Agreement  under  section  17(d) 
(Effective  Date). 

2.  Entities.  ISE  is  a  self-regulatory  - 
organization  (SRO),  as  defined  in 
section  3(a)(26)  of  the  Act.  NASD  is  a 
registered  securities  association,  as 
defined  in  section  15A  of  the  Act  and 
an  SRO,  and  is  responsible  for  fulfilling 


"  Securities  Exchange  Act  Release  No.  42816 
(May  23,  2000):  65  FR  34759  (May  31,  2000).  This 
Amendment  also  updated  the  corporate  names  of 
the  AMEX,  the  Midwest  Stock  Exchange  (now 
known  as  the  Chicago  Stock  Exchange.  Inc.).  and 
the  Pacific  Stock  Exchange  Incorporated  (now 
knovra  as  the  Pacific  Exchange.  Inc.). 

'2  Securities  Exchange  Act  Release  No.  46800,  67 
FR  69774  (November  19,  2002). 
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certain  regulatory  obligations  and 
performing  certain  regulatory  functions 
under  the  Act. 

3.  Members.  The  Parties  have  brokers 
or  dealers  as  their  members,  and  some 
of  the  brokers  or  dealers  are  members  of 
both  Parties  (hereinafter,  members  of 
both  Parties  and  persons  associated  with 
such  members  are  referred  to 
collectively  as  Conmion  Members).  Each 
Party  hereto  has  regulatory  obligations 
under  the  Act  and  the  rules  of  the  Party 
for  Common  Members. 

4.  Structure.  The  Parties  are 
participants  in  a  multiparty  options 
1 7d-2  Agreement  by  and  among  the 
American  Stock  Exchange  LLC,  the 
Chicago  Board  Options  Exchange,  Inc., 
ISE.  NASD,  the  New  York  Stock 
Exchange,  the  Pacific  Exchange  Inc., 
and  the  Philadelphia  Stock  Exchange 
("Multiparty  17d-2  Agreement").  Under 
the  Multiparty  17d-2  Agreement,  ISE  is 
assigned  as  Designated  Options 
Examining  Authority  ("DOEA")  for 
certain  Common  Members.  Under  the 
Multiparty  17d-2  Agreement,  a  DOEA 
has  examination  aiid  enforcement 
responsibilities  ("Regulatory 
Responsibilities")  relating  to 
compliance  by  a  Common  Member  and 
persons  associated  with  such  Common 
Member  for  certain  Common  Rules  (as 
defined  in  the  Multiparty  17d-2 
Agreement)  insofar  as  they  apply  to  the 
conduct  of  accounts  for  listed  options 
and  index  options  (the  "Covered 
Rules"). 

5.  Services.  NASD  shall  perform  all 
the  Regulatory  Responsibilities  (as  set 
forth  in  the  Multiparty  17d-2 
Agreement,  as  amended  (attached  hereto 
as  Exhibit  1-A)),  for  each  Common 
Member  that  is  allocated  to  ISE  imder 
the  Multiparty  1 7d-2  Agreement  as  if 
NASD  were  the  Designated  Options 
Examining  Authority  (the  "Covered 
Mpmber"). 

8.  Fees.  NASD  will  charge  ISE  and  ISE 
shall  pay  NASD  a  fee  for  services 
performed  imder  this  Agreement.  In  the 
event  that  NASD  raises  its  rates  in 
excess  of  what  has  been  agreed  to  by  the 
parties,  NASD  will  provide  ISE  with 
ninety  (90)  days  advance  vratten  notice 
of  its  intent.  ISE  will  then  have  thirty 
(30)  days  from  the  date  of  such 
notification  to  inform  NASD  that  ISE 
will  perform  for  itself  the  applicable 
regulatory  responsibilities  allocated 
NASD  under  the  Agreement  or  enter 
into  an  agreement  pursuant  to 
applicable  rules  of  the  SEC  with  respect 
to  the  performance  of  such 
responsibilities.  ISE's  failure  to  pay  for 
services  performed  is  a  material  breach 
of  this  Agreement. 

7.  Indemnification.  Neither  Party, 
intruding  respective  directors. 


governors,  officers,  employees  and 
agents,  will  be  liable  to  the  other  Party 
and  its  directors,  governors,  officers, 
employees  and  agents  for  liability,  loss 
or  damage  resulting  from  any  delays, 
inaccuracies,  errors  or  omissions  with 
respect  to  its  performing  or  failing  to 
perform  regiUatory  responsibilities, 
obligations,  or  functions,  except  in 
instances  of  gross  negligence,  willful 
misconduct  or  reckless  disregard,  or 
breach  of  confidentially.  Both  Parties 
understand  and  agree  with  each  other 
that  the  regulatory  responsibilities  are 
being  performed  on  a  good  faith  and 
best  effort  basis  and  no  warranties, 
express  or  implied,  are  made  by  either 
Party  to  the  other  Party  with  respect  to 
any  of  the  responsibilities  to  be 
performed  by  either  of  these  Parties 
hereunder. 

8.  Arbitration.  Apy  claim,  dispute, 
controversy  or  other  matter  in  question 
with  regard  to  the  Agreement  that 
cannot  be  resolved  by  negotiation 
between  the  Parties  shall  be  submitted 
to  arbitration  in  accordance  with  the 
rules  and  regidations  of  the  American 
Arbitration  Association,  provided, 
however,  that  (1)  submission  of  any 
such  claim,  dispute,  controversy  or 
other  matter  in  question  to  the 
American  Arbitration  Association  shall 
not  be  required  if  the  Parties  agree  upon 
another  arbitration  forum,  (2)  the 
foregoing  shall  not  preclude  either  Party 
fi-om  pursuing  all  available 
administrative,  judicial  or  other 
remedies  for  infringement  of  a  registered 
patent,  trademark,  service  mark  or 
copyright,  (3)  the  Parties  shall  not 
submit  claims  for  punitive  damages  and 
do  hereby  waive  any  right  to  the  same, 
and  (4)  the  arbitrators  shall  not  be 
authorized  to  award  punitive  damages. 

9.  SEC  Approval. 

(a)  The  Parties  agree  to  promptly  file 
this  Agreement  with  the  SEC  for  its 
review  and  approval. 

(b)  If  approved  by  the  SEC,  the  Parties 
agree  to  send  out  a  joint  notice  to 
Covered  Members  to  announce  this 
Agreement. 

10.  Special  or  Cause  Examinations. 
Nothing  in  this  Agreement  shall  restrict 
or  in  any  way  encumber  the  right  of  a 
Party  to  conduct  special  or  cause 
examinations  of  Covered  Members  as 
either  Party,  in  its  sole  discretion,  shall 
deem  appropriate  or  necessary. 

11.  Definitions.  Unless  otherwise 
defined  in  this  Agreement,  or  unless  the 
context  otherwise  requires,  the  terms 
used  in  this  Agreement  shall  have  the 
same  meaning  as  they  have  under  the 
Act  and  the  ndes  and  regidations 
thereunder. 

12.  Subsequent  Parties;  Limited 
Relationship.  This  Agreement  shall 


inure  to  the  benefit  of  and  shall  be 
binding  upon  the  Parties  hereto  and 
their  respective  legal  representatives, 
successors,  and  assigns.  Nothing  in  this 
Agreement,  expressed  or  implied,  is 
intended  to  or  shall  (i)  confer  on  any 
person  other  than  the  Parties  hereto,  or 
their  respective  legal  representatives, 
successors,  and  assigns,  any  rights, 
remedies,  obligations  or  liabilities  under 
or  by  reason  of  this  Agreement,  (ii) 
constitute  the  Parties  hereto  partners  or 
participants  in  a  joint  venture,  ot  (iii) 
appoint  one  Party  the  agent  of  the  other. 

13.  Assignment.  Neither  Party  may 
assign  the  Agreement  without  die  prior 
written  consent  of  the  other  Party, 
which  copsent  shall  not  be 
unreasonably  withheld,  conditioned  or 
delayed,  provided,  ho\vever,  that  either 
Party  may  assign  the  Agreement  to  a 
corporation  controlling,  controlled  by  or 
ujider  common  control  with  the 
assigning  Party  without  the  prior 
written  consent  of  the  other  Party. 

14.  Severability.  Any  term  or 
provision  of  this  Agreement  which  is 
invalid  or  unenforceable  in  any 
jurisdiction  shall,  as  to  such 
jurisdiction,  be  ineffective  to  the  extent 
of  such  invalidity  or  unenforce^ility 
without  rendering  invalid  or 
unenforceable  the  remaining  terms  and 
provisions  of  this  Agreement  or 
affecting  the  validity  or  enforceability  of 
any  of  the  terms  or  provisions  of  this 
Agreement  in  any  other  jurisdiction. 

15.  Termination. 

(a)  Termination  for  Cause.  Either 
Party  may  terminate  the  Agreement  due 
to  breach  by  the  other  Party.  The  Party 
aggrieved  by  the  breach  shall  give 
written  notice  to  the  other  Party  that  the 
AgTftement  shall  be  terminated  not 
earlier  than  sixty  (60)  calendar  days    ' 
from  receipt  of  the  notice,  and  such 
notice  shall  state  with  specificity  the 
grounds  for  termination,  ff  the  breach  is 
curable,  the  Party  in  breach  will  have 
the  right  to  cure  such  breach  prior  to  the 
date  stated  for  termination,  and,  should 
the  breach  be  cured  and  written  notice 
of  such  cure  served  on  the  aggrieved 
Party  prior  to  the  date  stated  for 
termination,  such  notice  shall  vacate  the 
notice  to  terminate. 

(b)  Termination  for  Convenience. 
Either  Party  may  terminate  the 
Agreement  for  any  other  reason  by 
giving  written  notice  to  the  other  Party 
that  the  Agreement  will  terminate  not 
less  than  ninety  (90)  days  from  receipt 
of  the  notice.  The  notice  will  specif\'  the 

'basis  for  termination.  ISE  will  pay 
NASD  the  amount  due  for  authorized 
work  and  expenses  incurred  in 
completion  of  such  authorized  work  as 
of  the  effective  date  of  termination. 
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•  16.  General  obligations.  The  Parties 
agree  to  perform  all  acts  and  execute  all 
supplementary  instruments  or 
documents  that  may  be  reasonably 
necessary  or  desirable  to  carry  out  the 
provisions  of  this  Agreement. 

17.  Liaison  and  Notices.  All  questions 
regarding  the  implementation  of  this 
Agreement  shall  be  directed  to  the 
persons  identified  in  subsections  (a)  and 
(b),  as  applicable,  below.  All  notices  and 
other  communications  required  or 
permitted  to  be  given  under  this 
Agreement  shall  be  in  writing  and  shall 
be  deemed  to  have  been  duly  given 
upon  (i)  actual  receipt  by  the  notified 
Party  or  (ii)  constructive  receipt  (as  of 
the  date  marked  on  the  return  receipt) 
if  sent  by  certified  or  registered  mail, 
return  receipt  requested,  to  the 
following  addresses: 
^a)  If  to  NASD: 
NASD,  9509  Key  West  Avenue, 

Rockville,  Maryland  20850,  Attn: 

Jim  Price. 
With,  if  a  notice  of  breach  or  default,  a 

required  copy  to: 
National  Association  of  Securities 

Dealers,  IncT,  1735  K  Street,  NW., 

Washington,  DC  20006,  Attn:  Office 

of  General  Counsel — Contracts 

Group. 
(h)IftoISE: 
International  Securities  Exchange, 

Inc.,  60  Broad  Street,  26th  Floor, 

New  York,  NY  10004,  Attn:  Legal 

Department. 
With,  if  a  notice  of  breach  or  default,  a 

required  copy  to: 
Same  address  as  above. 

18.  Regulatory  responsibility. 
Pursuant  to  section  17(d)(1)(A)  of  the 
Act.  and  Rule  17d-2  thereunder,  NASD 
and  ISE  jointly  request  the  SEC,  upon  its 
approval  of  this  Agreement,  to  relieve 
ISE  of  any  and  all  responsibilities  with 
respect  to  the  matters  performed  by 
NASD  pursuant  to  this  Agreement  for 
purposes  of  sections  17(d)  and  19(g)  of 
the  Act. 

19.  Governing  Law.  This  Agreement 
shall  be  deemed  to  have  been  made  in 
the  State  of  New  York  and  shall  be 
construed  and  enforced  in  accordance 
with  the  law  of  the  state  of  New  York, 
without  reference  to  principles  of 
conflicts  of  laws  thereof.  Each  of  NASD 
and  ISE  hereby  consents  to  submit  to 

DIA— DIAMONDS® 

QQQ—Nasdaq-100®  Index  Tracking  Stock 

SPY— SPDR® 

IW— iShares  S&P  500 

MDY— MidCap  SPDRs 

XLY — Select  Sector  SPDR-Consumer  Discretionary 

XLP-Select  Sector  SPDR-Consumer  Staples 
XLE-Select  Sector  SPDR-Energy 


the  jurisdiction  of  the  courts  by  or  for 
the  State  of  New  York  in  connection 
with  any  action  or  proceeding  relating 
to  this  Agreement. 

20.  Survival  of  Provisions.  Provisions 
intended  by  their  terms  or  context  to 
survive  and  continue  notwithstanding 
delivery  of  the  Services  by  NASD,  the 
payment  of  the  price  by  ISE,  and  any 
expiration  of  this  Agreement  shall 
survive  and  continue,  including  but  not 
limited  to,  the  items  referred  to  in 
Sections  6,  8,  and  9. 

ni.  Solicitation  of  Comments 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  this 
plan  and  to  relieve  the  ISE  of  those 
responsibilities  designated  to  the  NASD, 
interested  persons  are  invited  to  submit 
written  data,  views,  afid  arguments 
concerning  the  foregoing.  Persons 
making  written  submission  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  emd  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  proposed 
plan  that  are  filed  with  the  Commission, 
and  all  written  communications  relating 
to  the  proposed  plan  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  ISE.  All 
submissions  should  refer  to  File  No.  S7- 
966  and  should  be  submitted  by  June 
13,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  i^ 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-12730  Filed  5-20-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47858;  File  No.  SR-Amex- 
2003-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  to 
Extend  the  Suspension  of  Transaction 
Charges  for  Certain  Exchange-Traded 
Funds 

May  14,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  1, 
2003,  the  American  Stock  Exchange  LLC 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  imtil 
May  31,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist.  Registered  Trader,  and 
broker-dealer  orders  for  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fimd; 
iShares  Lehman  7-10  year  Treasury 
Bond  Fund;  Treasury  10  FTTR  ETF; 
Treasury  5  FITR  ETF;  Treasury  2  FITR 
ETF;  and  Treasury  1  FTTR  ETF. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  [brackets]. 


AMEX  Equity  Fee  Schedule 

I.  Transaction  Charges 
No  change. 

II.  Regulatory  Fee 
No  Change. 
Notes: 

1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts,  Index  Fimd  Shares,  and 
Trust  Issued  Receipts  have  been 
suspended: 


BHH-B2B  Internet  HOLDRsTm 
BBH-Biotech  HOLDRs 
BDH-Broadband  HOLDRs 
EKH-Europe  2001  HOLDRs 
lAH-Intemet  Architecture  HOLDRs 
HHH-Intemet  HOLDRs 
nH-Intemet  Infrastructure  HOLDRs 
MKH-Market  2000+  HOLDRs 
Om-Oil  Service  HOLDRs 


"  17  cm  200.30-3(a)(34). 


» 15  U.S.C.  78s(b)(l). 


*17CFR240.19b-4. 


Federal  Register /Vol.  68,  No.  98  /  Wednesday,  May  21,  2003 /Notices 


27873 


XLF-Select  Sector  SPDR-Financial 
XLV-Select  Sector  SPDR-Health  Care 
XU-Select  Sector  SPDR-Industrial 
XLB-Select  Sector  SPDR-Materials 
XLK-Select  Sector  SPDR-Technology 
XLl>Select  Sector  SPDR-Utilities 


Customer  transaction  charges  for  the 
iShares  S&P  100  Index  Fund  are  $.0015 
per  share  ($.15  per  100  shares),  capped 
at  $100  per  trade. 

Until  [April  30]  May  31,  2003, 
transaction  charges  also  have  been 
suspended  in  SHY,  lEF,  TFT,  TOU,  TFI 
and  TTE  for  specialist.  Registered 
Trader  and  broker  dealer  orders. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

■  The  Exchange  is  extending  until  May 
31,  2003  the  suspension  of  transaction 
•  charges  in  iShares  Lehman  1-3  year 
Treasury  Bond  Fund  (Symbol:  SHY); 
iShares  Lehman  7-10  year  Treasury 
Bond  Fund  (Symbol:  lEF);  Treasury  10 
FTTR  ETF  (Symbol:  TTE);  Treasury  5 
FTTR  ETF  (TFI);  Treasury  2  FTTR  ETF 
(TOU);  and  Treasury  1  FITR  ETF  (TFT) 
for  specialist,  Registered  Trader  and 
broker-dealer  orders.  The  Exchange 
previously  filed  a  suspension  in  such 
charges  until  November  30,  2002,^ 


December  13,  2002,"  January  31,  2003,^ 
February  28,  2003,^  March  31,  2003,'' 
and  April  30,  2003.8 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  these  securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 
pursuant  to  section  19(b)(3)(A)  of  the 
1934  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  v«th 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)'°  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


PPH-Pharmaceutical  HOLDRs 

RKH-Regional  Bank  HOLDRs 

RTH-Retail  HOLDRs 

SMH-Semiconductor  HOLDRs 

SWH-Software  HOLDRs 

TTH-Telecom  HOLDRs 

UTH-UUlities  HOLDRs 

WMH-Wireless  HOLDRs 

SHY-iShares  Lehman  1-3  Year  Treasury  Bond  Fund 

lEF-iShares  Lehman  7-10  Year  Treasury  Bond  Fund 

TLT-iShares  Lehman  20+  Year  Treasury  Bond  Fund 

LQD-iShares  OS  $  InvesTop  Corporate  Bond  Fund 

TFT— Treasur>'  1  FITR  ETF 

TOU— Treasury  2  FITR  ETF 

TFI— Treasury  5  FITR  ETF 

TTE— Treasury  10  FTTR  ETF 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


3  See  Securities  Exchange  Act  Release  No.  46765 
(November  1.  2002).  67  FR  68893  (November  13, 
2002)  (SR-Amex-2002-91). 


*  See  Securities  Exchange  Act  Release  No.  46996 
(December  13,  2002),  67  FR  78264  (December  23, 
2002)  (SR-Amex-2002-98). 

5  See  Securities  Exchange  Act  Release  No.  47141 
(January  8,  2003).  68  FR  2090  (January  15,  2003) 
{SR-Amex-2002-n5). 

^  See  Securities  Exchange  Act  Release  No.  47361 
(Februarv  13,  2003),  68  FR  8534  (February  21.  2003) 
(SR-Amex-2003-04). 

''  See  Securities  Exchange  Act  Release  No.  47455 
(March  6.  2003),  68  FR  12111  (March  13,  2003)  (SR- 
Amex-2003-15). 

*  See  Securities  Exchange  Act  Release  No.  47668 
(April  11.  2003),  68  FR  19241  (April  18,  2003)  (SR- 
Amex-2003-22). 

9  15  U.S.C.  78frb). 

10  15  U.S.C.  78f(b)(4). 


The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  11  and  Rule  19b-4(f)(6)" 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition^  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
short  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-traded  funds  that  are 
the  subject  of  this  filing  have  been 
previously  filed  with  the  Commission,  i^ 
Further,  extension  of  the  fee  suspension 
for  specialist,  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 


"  15  U.S.C.  78s(b)(3)(A). 
i2  17CFR240.19b-4(n(6). 
*'  See  supra  notes  3-B. 
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designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.''' 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-^0  and  should  be 
submitted  by  June  11,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[PR  Doc.  03-12690  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47862;  File  No.  SR-Amex- 
2003-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Withdrawal  of  Approval 
for  Securities  Underlying  Options 
Traded  on  the  Exchange 

May  14,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  1 , 


'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•5 17  CFR  2O0.3O-3(a)(12). 

MS  U.S.C.  78s(b)(l). 

2l7CFR240.19b-^. 


2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
the  Amex  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  under  the 
Act.-^  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  916,  which  governs  the 
withdrawal  of  approval  for  securities 
underlying  options  traded  on  the 
Exchange.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics. 
***** 

Rule  916.  Withdrawal  of  Approval  of 
Underlying  Securities 
No  Change 
Commentary. 

01     The  Board  of  Governors  has 
established  guidelines  to  be  considered 
by  the  Exchange  in  determining  whether 
an  underlying  security  previously 
approved  for  Exchange  option 
transactions  no  longer  meets  its 
requirements  for  the  continuance  of 
such  approval.  Absent  exceptional 
circumstances,  with  respect  to  items  1, 

2,  or  3  listed  below,  an  underlying 
security  will  not  be  deemed  to  meet  the 
Exchange's  requirements  for  continued 
approval  whenever  any  of  the  following 
occur: 

1.  There  are  fewer  than  6,300,000 
shares  of  the  underlying  security  held 
by  persons  other  than  those  who  are 
required  to  report  their  security 
holdings  under  section  16(a)  of  the 
Securities  Exchange  Act  of  1934. 

2.  There  are  fewer  than  1,600  holders 
of  the  underlying  security. 

3.  The  trading  volume  (in  all  markets 
in  which  the  imderlying  security  is 
traded)  was  less  than  1,800,000  shares 
in  the  preceding  twelve  months. 

4.  Subject  to  Commentary  .02  below, 
the  market  price  per  share  of  the 
underl)dng  security  closed  below  $3  on 
the  previous  trading  day  as  measured  by 
the  highest  closing  price  reported  in  the 
primary  market  (as  that  term  is  defined 
in  Rule  900(26))  in  which  die 
imderlying  security  traded. 

5.  The  issuer  has  failed  to  make 
timely  reports  as  required  by  applicable 


requirements  of  the  Securities  Exchange 
Act  of  1934,  and  such  failure  has  not 
been  corrected  within  30  days  after  the 
date  the  report  was  due  to  be  filed. 

6.  The  issue,  in  the  case  of  an        — 
underlying  security  that  is  principally 
traded  on  a  national  securities 
exchange,  is  delisted  from  trading  on 
that  exchange  and  neither  meets  NMS 
criteria  nor  is  traded  through  the 
facilities  of  a  national  securities 
association,  or  the  issue,  in  the  case  of 
an  underlying  security  that  is 
principally  traded  through  the  facilities 
of  a  national  securities  association,  is  no 
longer  designated  as  an  NMS  security. 

7.  If  an  underlying  security  is 
approved  for  options  listing  and  trading 
under  the  provisions  of  Commentary  .05 
of  Rule  915,  the- trading  volume  and 
price  history  of  the  Original  Security  (as 
therein  defined)  prior  to  but  not  after 
the  commencement  of  trading  in  the 
Restructured  Security  (as  therein 
defined),  including  "when  issued" 
trading,  may  be  taken  into  accoimt  in 
determining  whether  the  trading  volume 
and  market  price  requirements  of 
paragraphs  3.  and  4.  of  the  Commentary 
.01  are  satisfied,  provided  however,  that 
in  the  case  of  a  Restructured  Security 
approved  for  options  listing  and  trading 
under  paragraph  (d)  of  Commentary  .05 
under  Rule  915,  such  trading  volume 
requirements  must  be  satisfied  based  on 
the  trading  volume  history  of  the 
Restructured  Security. 

.02-.09    No  Change 

•.20    In  determining  whether  any  of 
the  events  specified  in  Commentary 
.01(1)  or  (2)  of  this  Rule  have  occurred, 
the  Exchange  will  monitor  on  a  daily 
basis  news  sources  for  information  of 
corporate  actions,  including  stock  splits, 
mergers  and  acquisitions,  distribution  of 
special  cash  dividends, 
recapitalizations,  and  stock  buy-backs. 
If  a  corporate  action  indicates  that  an 
underlying  security  no  longer  meets  the 
Exchange's  requirements  for  continued 
approval  under  Commentary  .01  (1)  or 
(2)  of  this  Rule,  fhe  Exchange  will  not 
open  additional  series  of  option 
contracts  of  the  class  covering  the 
underlying  security.  If,  however, 
information  of  a  corporate  action  does 
not  indicate  that  any  of  the  events 
specified  in  Commentary  .01(1)  or  (2) 
have  occurred,  the  Exchange  shall 
consider  the  events  specified  in 
Commentary  .01(1)  and  (2)  to  have  been 
satisfied. 


'17CFR240.19b-4(f)(6l. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  916  sets  forth  the 
guidelines  to  be  considered  by  the 
Exchange  in  determining  whether  an 
underlying  security  previously 
approved  for  Exchange  option 
transactions  no  longer  meets  its 
requirements  for  the  continuance  of 
such  approval.  Specifically, 
Commentary  .01(1)  to  Exchange  Rule 
916  provides  that,  absent  exceptional 
circumstances,  the  Exchange  may  not 
list  additional  series  on  an  option  class 
if  there  are  fewer  than  6,300,000  shares 
of  the  underlying  security  held  by 
persons  other  than  those  who  are 
required  to  report  their  security 
holdings  under  secdpn  16(a)  of  Acf 
(the  "float"  requirement).  Commentary 
.01(2)  to  Exchange  Rule  916  provides 
that,  absent  exceptional  circumstances, 
the  Exchange  may  not  list  additional 
sraies  on  an  option  class  if  there  are 
fewer  than  1 ,600  holders  of  the 
underlying  security  (the  "holders" 
requirement).  The  Exchange  is  now 
proposing  to  add  Commentary  .10  to 
Exchange  Rule  916  to  clarify  the  manner 
in  which  the  Exchange  determines 
whether  the  "float"  and  "holders" 
requirements  found  in  Commentary  .01 
to  Exchange  Rule  916  are  met.^ 

The  Exchange  proposes  to  expressly 
state  that  in  determining  whether  any  of 
the  events  specified  in  Commentary 
.01(1)  or  (2)  to  Exchange  Rule  916  have 
occurred,  the  Exchange  would  monitor 
on  a  daily  basis  news  sources  for 
information  of  corporate  actions, 
including  stock  splits,  mergers  and 
acquisitions,  distribution  of  special  cash 


dividends,  recapitalizations,  and  stock 
buy  backs.  If  a  corporate  action 
indicates  that  an  underljdng  security  no 
longer  meets  the  Exchange's 
requirements  for  continued  approval 
under  Commentary  .01(1)  or  (2)  to 
Exchange  Rule  916,  the  Exchange  would 
not  open  additional  series  of  option 
contracts  of  the  class  covering  the 
underlying  security.  If,  however, 
information  of  a  corporate  action  does 
not  indicate  that  any  of  the  events 
specified  in  Commentary  .01(1)  or  (2)  to 
Exchange  Rule  916  have  occurred,  the 
Exchange  shall  consider  the  events 
specified  in  Commentary  .01(1)  and  (2) 
to  have  been  satisfied.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  B  in  particular,  in  that  it  is 
designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because,  the  foregoing  proposed  rule 
change  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  until  30  days  from  the  date  on 


M5  U.S.C.  78p(a). 

'  Proposed  Commentary  .10  to  Exchange  Rule  916 
will  clarify  how  the  Exchange  will  determine 
whether  the  float  of  an  underlying  security  is  less 
than  6.3  million  shares  or  the  number  of  holders  of 
the  underlying  security  is  fewer  than  1 ,600. 


^  The  Exchange  represents  that  existing 
Commentary  .03  to  Exchange  Rule  916  would 
continue  to  apply  when  the  Exchange  considers 
whether  any  of  the  events  specified  in  Commentary 
.01  have  occurred  with  respect  to  an  underlying 
security.  Specifically,  Commentary  .03  to  Exchange 
Rule  916  provides  that  the  Exchange  shall 
ordinarily  rely  on  information  made  publicly 
available  by  the  issuer  and/or  markets  in  which 
such  security  is  traded. 

'15  U.S.C.  78f(b).       - 

« 15  U.S.C.  78f[b)(5). 


which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
the  exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,"  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act'"  and  Rule  19b- 
4(f)(6)  diereunder." 

"The  Amex  has  requested  that  the 
Commission  waive  the  usual  30-day 
pre-operative  waiting  period.  The 
Commission  notes  that  this  proposal  is 
the  same  in  all  material  respects  to 
cmother  proposal  submitted  by  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE")  and  recenUy  approved  by  the 
Commission.^2  ^^g  a  result,  the 

Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
accelerate  the  operative  date  because  the 
proposal  raises  no  new  regulatory 
issues.  Therefore,  the  Commission 
designates  that  the  proposal  become 
operative  immediately. '^ 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vwitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


*  See  e-roail  from  Jeftey  P.  Burns,  Associate 
General  Counsel,  Amex.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  April  15,  2003. 

10  15  U.S.C.  78s(b)(3HA). 

"  17  CFR  240.19b-4(f)(6). 

"  See  Securities  Exchange  Act  Release  No.  47400 
(February  25,  2003),  68  FR  10286  (March  4,  2003). 

>^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conunission  has      " 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-38  and  should  be 
submitted  by  June  11,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  03-12735  Filed  5-20-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47826;  File  No.  SR-DTC- 
2002-19] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change  to 
Establish  an  Inventory  Management 
System 

May  9,  2003 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
December  19.  2002,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchcmge  Commission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  items  have  been 
,  prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  seeking  to  establish  an 
Inventory  Management  System  ("IMS") 
which  will  provide  new  central  control 
capabilities  for  the  settlement  process 
including  new  capabilities  for 
transaction  authorization  and  new 
controls  for  the  management  of  pending 
deliveries. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  "of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  industry's  prolonged  discussions 
of  the  development  of  a  new  matching 
model  that  promotes  straight  through 
processing  ("STP")  for  institutional 
transactions  identified  a  series  of 
deficiencies  in  the  processing  systems 
for  settling  those  transactions. ^  Industry 
members,  particularly  members  of  the 
Securities  Industry  Association's 
Institutional  Trade  Processing 
Committee,  pressed  DTC  to  develop  a 
series  of  capabilities  to  permit 
participants  to  centrally  manage  their 
own  settlements  as  a  way  of  furthering 
STP  in  the  settlement  process  itself.  A 
working  group  imder  the  Settlement 
Advisory  Board  of  The  Depository  Trust 
&  Clearing  Corporation  ("DTCC") 
assisted  in  crafting  the  framework  for 
IMS. 

Today,  participants  control  the 
processing  of  their  institutional 
deliveries  received  from  a  matching 
utility  (such  as  Omgeo's  TradeSuite 
system)  through  the  Authorization  and 
Exception  system  ("ANE").  ANE  will 
not  send  a  delivery  to  the  processing 
system  without  an  affirmative 
authorization  from  the  delivering 
participant.  This  affirmative 
authorization  is  given  either  on  an  item- 
by-item  basis  or  through  a  "global" 
authorization.  A  participant  can  submit 
exceptions  to  explicitly  withhold  a 
delivery  from  processing.  Conversely, 
deliveries  from  the  National  Securities 
Clearing  Corporation's  ("NSCC's") 
Continuous  Net  Settlement  system 
("CNS")  are  automatically  processed 


'*17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


-  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'The  present  U.S.  system  has  evolved  over  time 
in  different  ways  for  different  instruments, 
participants,  and  marketplaces.  While  the  current 
system  has  met  the  needs  of  the  industry  well,  the 
result  is  an  intricate  web  of  processing  steps  that 
are  not  standardized  and  are  quite  complex  and 
inflexible.  Many  participants  manage  their 
processing  with  late-cycle  interventions  such  as  (a) 
withholding  or  "exempting"  trades  from  more 
automatic  processes,  subsequently  intervening  in 
the  system  to  reintroduce  the  transaction  when  they 
are  ready  to  process  it  and  (b)  reversing  or 
"reclaiming"  problem  transactions  before  or  after 
settlement  has  occurred.  These  practices  late  in  the 
settlement  cycle  disrupt  automated  processing  and 
contribute  to  the  incidence  of  fails,  which  creates 
costs  and  risks  for  participants  and  for  the  system 
as  a  whole. 


unless  the  participant  instructs  NSCC 
otherwise  via  an  exemption.  Other 
deliveries  (e.g.,  Night  Deliver  Orders 
("NDOs"])  along  with  authorized 
institutional  deliveries  and  CNS 
deliveries  are  processed  by  DTC  at 
predefined  times.  All  of  these 
transactions  may  pend  ("recycle")  in  the 
event  of  a  position  deficiency  or  a 
problem  with  system  controls.  Recycles 
are  processed  based  on  one  of  two 
recycle  options;  a  "First  In  First  Out" 
process  or  a  DTC  preestablished  recycle 
queue. 

Participants  generally  have  sought 
greater  control  over  the  processing  of 
their  deliveries  than  these  procedures 
permit.  Therefore,  participants  have 
built  internal  inventory  management 
systems  or  adopted  internal  manual 
procedures  that  exempt  deliveries  from 
automatic  processing  so  that  the 
participants  can  control  the  sequence 
and  timing  of  their  deliveries.  This  has 
created  an  STP  shortfall,  caused  the 
industry  to  build  redimdant  systems, 
and  has  increased  the  number  of 
reclaims. 

DTC  is  now  seeking  to  allow  a 
participant  to  choose  how  it  wants  to 
authorize  its  deliveries.  The  key 
components  of  IMS  include: 

(1)  New  authorization  capabilities 
(replacing  the  ANE  system)  which 
participants  can  use  to  stage 
transactions  for  automated  settlement; 

(2)  A  new  "profiling"  system  which 
will  allow  participants  greater  control 
over  the  timing  and  order  of  their 
deliveries  by  transaction  type  and  asset 
class  via  predefined  profiles  to 
eliminate  today's  frequent  direct 
intervention  in  the  settlement  process 
that  inhibits  STP; 

(3)  Capabilities  permitting  the  linkage 
of  transactions  so  particular  receive 
transactions  are  associated  with 
particular  deliveries;"  and 

(4)  Controls  permitting  the  retention 
of  failed  deliveries  for  the  following 
settlement  day  eliminating  participants' 
need  to  reinput  these  instructions. 

As  a  result  of  industry  feedback,  DTC 
has  designed  IMS  to  permit 
authorization  and  control  of  different 
transaction  types  (e.g.,  NDOs,  etc.) 
within  each  asset  class  (e.g.,  equities) 
and  to  permit  increased  authorization 
options.  The  creation  of  IMS  also  makes 
possible  a  warehousing  ^  facility  for 


*  Such  a  linkage  would  permit  customers  to 
associate  securities  they  expected  to  receive  with 
specific  securities  they  expected  to  deliver  so  that 
they  no  longer  need  to  exempt  a  delivery  until  they 
receive  providing  the  securities  for  it  has  been 
processed. 

^  DTC's  current  front-end  edits  do  not  permit  a 
delivery  to  have  a  future  settlement  date.  The 
current  NDO  function  only  permits  deliveries  to 
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future  deliveries  through  the  NDO 
fimction  and  the  reintroduction  of 
dropped  deliveries.^  At  the  participant's 
option,  the  system  could  require 
reauthorization  of  reintroduced  "drops" 
before  they  are  resubmitted  for 
processing  on  the  following  day. 

If  approved  by  the  Commission,  IMS 
will  be  implemented  in  two  phases. 
Three  initiatives,  (1)  the  replacement  of 
ANE,  (2)  warehousing,  and  (3)  the 
reintroduction  of  dropped  deliveries, 
will  be  available  in  Phase  I.  Phase  I  is 
scheduled  to  begin  in  July  2003.  Phase 
II,  scheduled  to  be  implemented  in 
December  2003,  will  create  an  optional 
customized  delivery  and  recycle 
profile.'' 

A  participant  can  choose  to  authorize 
its  deliveries  either  actively  or 
passively.  In  the  active  mode,  deliveries 
will  not  be  processed  imless  an 
authorization  is  sent.  Authorizations 
and  exemptions  can  be  on  a  trade-for- 
trade  basis  or  a  global  basis.  Global 
authorization  or  exemption  capabilities 
will  also  be  available  via  the  Participant 
Browser  System  display  screens.  The 
new  passive  mode  authorization  option 
will  immediately  authorize  a  delivery 
when  it  is  received  and  process  it  on  i^s 
settlement  day  unless  the  participant 
exempts  it. 

Recognizing  the  need  for  flexibility 
and  options,  a  participant  wiU  be  able 
to  create  authorization  profiles  for  the 
following  asset  classes:  equity, 
mimicipal  debt,  corporate  debt,  and 
money  market  instnunents.  Within  each 
asset  class,  a  participant  can  choose 
which  authorization  mode  it  would  like 
applied  as  its  default  for  the  different 
transaction  types.  ^  For  example,  for  the 
asset  class  equities,  a  participant  could 
choose  to  use  active  mode  authorization 
for  matched  institutional  deliveries  and 
passive  mode  authorization  for  CNS 
deliveries. 

Participants  would  not  be  required  to 
make  systemic  changes  and  can 


have  a  future  settlement  date  of  the  next  business 
day  or  earlier.  The  IMS  warehouse  feature  will  store 
deliveries  on  its  database  and  direct  these  deliveries 
into  the  processing  system  as  NDOs  that  are  due  to 
settle  on  the  appropriate  settlement  day. 

•  "Dropped"  deliveries  are  deliveries  fix)m  the 
previous  day  that  were  incomplete.  Under  this  new 
option,  "drops"  would  be  automatically  retained 
and  reintroduced  into  the  system  for  processing  on 
the  following  day. 

'  DTC  will  file  another  proposed  rule  change  for 
Conunission  approval  before  implementing  Phase 

n. 

*  In  Phase  I,  authorization  modes  can  be  assigned 
for  the  following  transaction  types: 

(1)  Institutional  deliveries  from  a  matching 
utility; 

2)  CNS; 

3)  NDOs; 

4)  Reintroduced  drops;  and 

5)  ACATS  auto  deliveries. 


continue  to  process  their  deliveries  as 
they  do  today.  All  IMS  feattu^s  will  be 
optional,  and  participants  will  be  able  to 
migrate  to  any  or  all  features  they  deem 
valuable.  As  a  result  of  this  new  system, 
participants  will  be  able  to  centrally 
manage  their  own  settlements  and 
achieve  higher  levels  of  straight  through 
processing. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  1 7A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
will  permit  the  accurate  clearance  and 
settlement  of  securities  by  allowing 
participants  to  centrally  manage  thefr 
own  settlements  and  control  the  order 
and  timing  of  their  deliveries  earlier  in 
the  settlement  cycle. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  in  the  public 
interest,  and  for  the  protection  of 
investors. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  discussed  this  rule  change 
proposal  in  its  current  form  with 
various  DTC  participants  and  industry 
groups,  a  number  of  whom  have  worked 
closely  in  developing  the  proposed  IMS 
system. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  shoidd  refer  to  File  No. 
SR-DTC-2002-19.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC. 

All  submissions  should  refer  to  File 
No.  SR-DTC-2002-19  and  should  be 
submitted  by  June  11,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

J.  Lynn  Taylor,  . 

Assistant  Secretary. 
[FR  Doc.  03-12731  Filed  5-20-03;  8:45  amj 
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May  15,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
May  6,  2003,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 


•15U.S.C.  78<}-l. 


'<'17CFR200.30-3(aMl2). 
MS  U.S.C.  78s(b)(l). 
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prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  DTC's  Rule  4A,  Section  1,  and 
would  make  a  technical  correction  to 
the  dehnition  of  the  term  pledge  in 
DTC's  Rule  1. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  DTC  has  prepared 
simmiaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Each  DTC  participant  pays  or  receives 
the  net  debit  or  net  credit  balance  in  its 
DTC  money  setUement  account  at  the 
end  of  each  day.  DTC's  principal  risk  is 
the  possible  failure  of  one  or  more 
participants  to  settie  their  net  debit 
obligations.  To  assure  that  it  is  able  to 
complete  its  setUement  obligations  each 
day,  DTC  maintains  liquidity  resources, 
including  a  committed  line  of  credit  in 
the  maximum  amoimt  of  $1.75  billion 
with  a  consortium  of  banks  that  is  part 
of  a  combined  syndicated  facility  with 
National  Securities  Clearing  Corporation 
("End  of  Day  Facility"). 

The  End  of  Day  Facility  matiu-es 
annually.  As  part  of  the  negotiations  to 
extend  the  facility  for  the  year  beginning 
May  27,  2003,  DTC's  lenders liave 
requested  that  Section  1  of  DTC's  Rule 
4A.  "Pledge  of  Property  to  the 
Corporation  and  its  Lenders,"  be 
clarified.  This  provision  currentiy 
provides  that  for  the  purpose  of  securing 
loans  to  DTC,  DTC  may  pledge  and 
repledge  and  grant  its  lenders  a  seciuity 
interest  in  (i)  cash  deposits  in  the 
participants  fund  and  all  securities, 
repurchase  agreements,  or  deposits  in 
which  such  cash  is  invested,  (ii)  net 
additions,  including  any  security 
entitiements  of  participants  in  net 


additions,  and  (iii)  preferred  stock.  This 
section  provides  that  any  such  loan  to 
DTC  may  be  on  such  terms  as  DTC,  in 
its  discretion,  may  deem  necessary  or 
advisable  and  may  be  in  amounts 
greater  and  extend  for  time  periods 
longer  than  the  obligations  of  any 
participant  in  DTC.  It  further  provides 
that  no  lender  shall  be  obligated  to 
return  any  pledged  collateral  prior  to 
the  full  repayment  of  any  loan  secured 
thereby. 

DTC  is  proposing  to  add  language  to 
Section  1  of  Rule  4A  to  make  clear  what 
is  implicit  in  the  current  rule  that  while 
there  remain  any  outstanding 
obligations  under  any  such  loan,  no 
participant  may  assert  a  claim  against 
the  lender  for  the  retimi  of  any 
collateral  pledged  by  DTC  as  security 
therefore.^  Subject  to  the  foregoing  and 
the  terms  of  any  such  loan,  the 
obligation  of  DTC  to  return  any  items  of 
pledged  collateral  to  its  participants  or 
to  permit  substitutions  and  withdrawals 
thereof  remains  unaffected. 

In  addition,  the  proposed  rule  change 
would  make  a  technical  correction  to 
the  definition  of  the  term  "pledge"  in 
Rule  1  necessitated  by  the  recent 
revisions  to  Article  9  of  the  New  York 
Uniform  Commercial  Code  ("NYUCC"). 
Currentiy,  the  definition  of  "pledge" 
refers  to  section  9-115  of  the  NYUCC. 
As  proposed,  the  references  to  that 
specific  section  would  be  deleted  so  the 
definition  would  refer  to  the  NYUCC  in 
general. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
theretinder  applicable  to  DTC  because  it 
will  assist  DTC  in  maintaining  a 
committed  end-of-day  line  of  credit  to 
facilitate  completion  of  daily  money 
setUement  and  as  such  will  assist  DTC 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 


^  The  Commission  has  modified  parts  of  these 
statements. 


'The  proposed  language  would  state,  "No 
Participant  shall  have  any  right,  claim  or  action 
against  any  secured  Lender  (or  any  collateral  agent 
of  such  secured  Lender)  for  the  return,  or  otherwise 
in  respect,  of  any  such  collateral  Pledged  by  the 
Corporation  to  such  secured  Lender  (or  its  collateral 
agent),  so  long  as  any  loans  made  by  such  Lender 
to  the  Corporation  or  other  obligations,  secured  by 
such  collateral,  are  unpaid  and  outstanding." 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  foUowing  e-mail 
address:  rule-comments@sec.gov.  All 
conunent  letters  should  refer  to  File  No. 
SR-DTC-2003-08.  This  file  number 
should  be  included  on  the  subject  line 
if  e-maU  is  used.  To  help  us  process  and 
review  comments  more  efficienUy, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtsm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth,Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2003-08 
and  should  be  submitted  by  Jime  11, 
2003. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuetnt  to  delegated 
authority.* 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[m  Doc.  03-12732  Filed  5-20-03;  8:45  am] 
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May  14,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Secturities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  April  30, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
kerns  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  Nasdaq.  On  May 
2,  2003,  Nasdaq  filed  a  letter  to  correct 
a  typographical  error  in  the  proposal. ^ 
I^asdaq  has  designated  this  proposal  as 
one  constituting  a  fee  filing  under 
section  19(b)(3)(A)  of  the  Act,"  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing. 
Nasdaq  began  assessing  fees  pursuant  to 
the  revised  fee  schedule  beginning  on 
May  1,  2003.  The  Commission  is 
publishing  this  notice  to  solicit 


'17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l)- 

!17CFR240.19b-J. 

'  See  letter  from  Eleni  Constantine,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission,  dated  May  2.  2003  ("Clarification 
Letter").  In  the  Clarification  Letter.  Nasdaq 
coTfected  a  typographical  error  in  a  footnote  that  is 
not  part  o£  the  text  being  amended  regarding  the 
revenue  sharing  payment  schedule.  Nasdaq  stated 
thit  the  revenue  sharing  amounts  are  paid  on  a 
monthly  basis,  not  on  a  quarterly  basis,  as 
previously  published  in  the  Federal  Register.  See 
Securities  Exchange  Act  Release  No.  45285A 
(March  5,  2002).  67  FR  10962  (March  11,  2002). 
Thus,  footnote  *   *   *  should  read:  "Paid  to  a 
PAMM  when  it  enters  an  order  that  interacts  with 
crtwd  interest  in  the  system.  Revenue  sharing 
applies  only  to  orders  in  those  securities  in  which 
the  firm  is  registered  as  a  PAMM.  The  revenue 
sharing  amounts  will  be  paid  on  a  monthly  basis." 
Ndsdaq  represents  that  the  footnote  reads  this  way 
in  its  Manual. 

'i5U.S.C78s(b)(3)(A). 


comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  701 0(r)  to  modify  the  fee  schedule 
for  the  Nasdaq  Application  of  the 
Primex  Auction  System  ("Primex"). 
Nasdaq  will  implement  the  proposed 
rule  change  .on  May  1,  2003.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

Ride  7010(r).  Nasdaq  Application  of  the 
Primex  Auction  System 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  Application  of  the 
Primex  Auction  System: 

(1)  Transaction  Charges: 
Execution  Services — for  all 

participants: 

•  Order  entry — No  fee.     . 

•  Auction  Response  (per  share,  per 
execution).'— $[.005]  .003 

Matching  Rights — Primex  Auction 
Market  Makers  (PAMMs)  only: 

•  50  Percent  Match — No  fee. 

•  Two-Cent  Match  (per  share,  per 
retained  order — $2.50  Maximum).** 
— $  .0025 

Revenue  Sharing — PAMMs  only. 

•  Each  order  executed:'" — Va  of 
transaction  fee. 

(2)  Monthly  Access  fees  [No  change.] 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


■  This  fee  applicfs  to  both  Indications  and  "real- 
time" Responses.  When  two  orders  match  directly, 
a  fee  is  charged  to  the  party  that  entered  the  second 
order. 

This  fee  is  charged  in  the  event  a  PAMM. 
attaches  its  matching  right  to  an  order,  and  the 
crowd  offers  two  cents  or  less  price  improvement 
to  that  order. 

■  ■■  Paid  to  a  PAMM  when  it  enters  an  order  that 
interacts  with  crowd  interest  in  the  system. 
Revenue  sharing  applies  only  to  orders  in  those 
securities  in  which  the  firm  is  registered  as  a 
PAMM.  The  revenue  sharing  amounts  will  be  paid 
on  a  monthly  basis. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  amendments  modify  NASD  Rule 
701 0(r),  which  establishes  the  fee 
schedide  for  Primex.  Specifically,  the 
amendments  reduce  the  auction 
response  fee  from  $.005  to  $.003  per 
execution,  per  share. 

While  the  fee  schedule  for  Primex  was 
filed  initially  in  December  2001,  the 
prices  for  the  fee  schedule  were 
established  in  2000.^  Nasdaq  represents 
that  since  that  time  transaction  prices  in 
the  overall  market  have  decreased.  As  a 
result,  Nasdaq  believes  that  the  Primex 
fee  schedule  is  no  longer  competitive. 
This  proposal  responds  to  the 
developments  in  the  market  and  reduces 
the  auction  response  fee. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general,  and  vdth  Section  15A(b)(5)  of 
the  Act,^  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  among  members.  Nasdaq 
believes  the  fee  reduction  recognizes  the 
changes  in  pricing  that  have  occurred  in 
the  market  and  are  designed  to  make  the 
fees  for  Primex  competitive  with  other 
trading  venues.  Nasdaq  represents  that 
these  fees  will  be  charged  consistentiy 
to  all  members  that  choose  to  lise 
Primex. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  h^lieve  that  the 
proposed  rule  change  will  result  in  any. 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


5  See  Securities  Exchange  Act  Release  No.  45285 
(January  15.  2002),  67  FR  3521  ()anuary  24.  2002). 
In  the  filing  establishing  the  original  fee  schedule 
for  Primex.  Nasdaq  indicated  it  would  not  charge 
any  fees  during  the  initial  few  months  Primex  was 
operating,  and  that  it  would  notify  members 
through  a  Head  Trader  Alert  when  it  would  begin 
assessing  fees.  On  July  31.  2002.  Nasdaq  filed  a 
proposed  rule  change  revising  the  original  fee 
schedule  for  Primex.  See  Securities  Exchange  .Act 
Release  No.  46361  (August  15,  2002).  67  FR  54246 
(August  21.  2002).  Nasdaq  began  assessing  fees  on 
August  1.  2002  according  to  the  revised  fee 
schedule:  fees  were  never  charged  under  the 
original  fee  schedule. 

6  15  U.S.C.  780-3. 
'15U.S.C.78o-3(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act »  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder^  in  that  it  establishes  the  fee 
schedule  for  the  use  of  a  Nasdaq  system. 

At  any  time  within  60  days  oi  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secm-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  shoidd  refer  to  File  No. 
SR-NASD-2003-77  should  be 
submitted  by  June  11,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-12689  Filed  5-20-03;  8:45  am) 
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May  15,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  20,  2002,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
December  24,  2002,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC  Rule  15  to 
specify  what  additional  information 
participants  and  applicants  must  file 
with  NSCC  regarding  their  financial 
responsibility  and  operational 
capability. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ■ 

The  purpose  of  the  proposed  rule 
filing'is  to  modify  Section  2  of  NSCC 
Rule  15,  "Financial  Responsibility  and 
Operational  Capability."  The  proposed 
rule  filing  specifically:  (1)  Codifies  the 


current  practice  that  applicable 
members  provide  copies  to  NSCC  of 
consolidated  reports  of  condition  and 
income  [i.e.,  "call  reports"),  (2)  require 
broker-dealer  members  to  provide 
copies  to  NSCC  of  their  most  recent 
audited  financial  statements  within 
sixty  days  after  their  fiscal  year  end  and 
non-broker-dealer  members  to  provide 
copies  to  NSCC  of  their  most  recent 
audited  financial  statements  within 
ninety  days  after  their  fiscal  year  end, 
(3)  require  members  to  file  copies  with 
NSCC  of  all  Rule  17a-ll  letters  filed 
with  the  Commission,  and  (4)  require 
members  to  file  with  NSCC  copies  of 
such  filings  as  determined  by  NSCC 
from  time  to  time  which  members  are 
required  to  file  pursuant  to  the 
Sarbanes-Oxley  Act  of  2002  and  any 
amendments  thereunder.  ^ 

Rule  15,  Section  2  currently  permits 
NSCC  to  examine  the  financial 
responsibility  and  operational  capability 
of  members  and  applicants  and  to 
require  them  to  provide  certain 
information  to  NSCC.  The  proposed  rule 
change  modifies  Rule  15  to  more 
specifically  delineate  other  information 
that  participants  must  file  with  NSCC. 

The  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act  *  and  the  rules  and  regulations 
thereunder  because  it  will  assure  the 
safeguarding  of  securities  and  funds  in 
NSCC's  custody  or  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  t)elieve  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  nde  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piusuant  to  Section 
19(b){3)(A)(i)  of  the  Act  ^  and  Rule  19b- 
4(f)(1)  ^  thereunder  because  the 
proposed  nde  change  constitutes  an 
interpretation  with  respect  to  the 
administration  and  enforcement  of  an 


« 15  U.S.C.  78s(b)(3)(A). 
» 17  CFR  24O.19b-t(0(2). 
"17  CFR  200.30-3(a)(12). 


1 15  U.S.C.  78s(b)(l). 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 


^Pub.  L.  107-204,  116  Stat.  745  (2002). 
*  15  U.S.C.  78q(b)(3)(F). 
M5  U.S.C.  78s(b)(3)(A)(i). 
« 17  CFR  240.19b-4(f)(l). 
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existing  NSCC  rule.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

I  Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2002-15.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wnritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2002-15  and 
should  be  submitted  by  June  11,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
).  Lynn  Taylor, 
Aasistant  Secretary. 

[FR  Doc.  03-12733  Filed  5-20-03;  8:45  am] 
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May  15,  2003. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  6,  2003,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  HI  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  proposed  rule  change  would 
modify  NSCC's  Rule  4,  Section  12,  to 
make  clear  NSCC's  ability  to  pledge 
clearing  fund  deposits  and  NSCC's 
members'  rights  to  pledged  deposits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Each  NSCC  member  pays  or  receives 
the  net  debit  or  net  credit  balance  in  its 
NSCC  money  settlement  accoimt  at  the 
end  of  each  day.  NSCC's  principal  risk 
is  the  possible  failure  of  one  or  more 
members  to  settle  their  net  debit 
obligations.  To  assure  that  it  is  able  to . 
complete  its  setUement  obligations  each 


day,  NSCC  maintains  liquidity 
resources,  including  a  committed  line  of 
credit  in  the  maximum  amount  of  $1 .9 
billion  with  a  consortium  of  banks  that 
is  part  of  a  combined  syndicated  facility 
with  The  Depository  Trust  Company 
("End  of  Day  Facility"). 

The  End  of  Day  Facility  matures 
annually.  As  part  of  the  negotiations  to 
extend  the  facility  for  the  year  beginning 
May  27,  2003,  NSCC's  lenders  have 
requested  that  Section  12  of  NSCC's 
Rule  4,  "Clearing  Fimd,"  be  clarified. 
Section  12  currently  provides  that  for 
the  purpose  of  securing  loans  to  NSCC, 
NSCC  may  pledge  and  repledge  and 
grant  its  lenders  a  security  interest  in  (i) 
cash  deposits  in  the  clearing  fund,  (ii) 
all  securities,  repurchase  agreements,  or 
deposits  in  which  such  cash  is  invested, 
and  (iii)  qualified  bonds  pledged  by  a 
member  or  letters  of  credit  issued  on  a 
member's  behalf  for  NSCC's  benefit  to 
secure  the  member's  open  account 
indebtedness  to  NSCC.  This  section 
provides  that  any  such  loan  to  NSCC 
may  be  on  such  terms  as  NSCC,  in  its 
discretion,  may  deem  necessary  or 
advisable  and  may  be  in  amounts 
greater  and  extend  for  time  periods 
longer  than  the  obligations  of  any 
member  in  NSCC.  Subject  to  the  terms 
and  conditions  of  such  loan,  NSCC 
remains  obligated  to  its  members  to 
return  any  items  of  pledged  dollateral  or 
permit  substitutions  and  withdrawals 
thereof  as  provided  in  its  rules. 

It  was  always  the  intent  and 
understanding  of  NSCC  and  its  members 
that  by  virtue  of  Rule  4,  Section  12, 
members  had  authorized  NSCC  to 
pledge  to  its  lenders  a  member's  actual 
deposits.  3  In  order  to  accommodate 
NSCC's  lenders.  NSCC  is  proposing  to 
modify  the  language  of  the  rule  itself  to 
make  clear  NSCC's  right  to  pledge  its 
members'  actual  deposits  to  one  or  more 
lenders  for  the  purposes  enumerated  in 
the  rule.  In  addition,  NSCC  is  also 
proposing  to  add  language  to  the  rule  to 
make  clear  what  is  implicit  in  the 
current  rule  that  while  there  remain  any 
outstanding  obligations  under  any  such 
loan,  no  member  may  assert  a  claim 
against  the  lender  for  the  return  of  any 
collateral  pledged  by  NSCC  as  security 
therefore.^  Subject  to  the  foregoing  and 


'  17  CFR  200.30-3(a)(l2). 


'  15  U.S.C.  78s(b)(l). 

^  The  Commission  has  modified  parts  of  these 
statements. 


^  Securities  Exchange  Act  Release  No.  28784 
(Januarv  16.  1991),  56  FR  2575  (|anuan'  23,  1991) 
[File  No.  SR-NSCC-90-22). 

■•The  proposed  language  would  state,  "No 
Member.  Insurance  Carrier  .Member  or  Fund 
Member  shall  have  any  right,  claim  or  action 
against  any  secured  Lender  (or  any  collateral  agent 
of  such  secured  Lender)  for  the  return,  or  otherwise 
in  respect,  of  any  such  collateral  Pledged  by  the 
Corporation  to  such  secured  Lender  (or  its  collateral 
agent),  so  long  as  any  loans  made  by  such  Lender 

Conlinued 
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the  terms  of  any  such  loan,  the 
obhgation  of  NSCC  to  return  any  items 
of  pledged  collateral  to  its  members  or 
to  permit  substitutions  and  withdrawals 
thereof  remains  unaffected. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  NSCC  because 
it  will  assist  NSCC  in  maintaining  a 
committed  end-of-day  line  of  credit  to 
facilitate  completion  of  daily  money 
settlement  and  as  such  will  assist  NSCC 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

NSCC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  from  NSCC  members  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  chcuage. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  aie  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-commenti@sec.gov.  All 
comment  letters  should  refer  to  File  No. 


to  the  Corporation  or  other  obligations,  secured  by 
such  collateral,  are  unpaid  and  outstanding." 


SR-NSCC-2003-08.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-2003-08 
and  should  be  submitted  by  June  11, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

].  Lynn  Taylor, 

Assistant  Secretary. 

[PR  Doc.  Oa-12734  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  SOI  0-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  jf3500] 

State  of  Alabama;  (Amendment  #1) 

In  accordance  with  a  notice  received 
fi'om  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  13, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Barbf  \i, 
Bullock,  Chcunbers,  Cherokee,  Clay, 
Cleburne,  Colbert,  Coosa,  Lauderdale, 
Lawrence,  Lee,  Limestone,  Macon, 
Randolph,  Russell  and  Tallapoosa 
Counties  in  the  State  of  Alabama  as 
disaster  areas  due  to  dcimages  caused  by 
severe  storms,  tornadoes,  and  flooding 
occurring  on  May  5,  2003  and 
continuing. 

In  addition^  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Dale,  Elmore,  Franklin,  Henry, 
Montgomery  and  Pike  in  the  State  of 
Alabama;  Carroll,  Chatahoochee,  Clay, 
Floyd,  Haralson,  Harris,  Heard, 
Muscogee,  Polk,  Quitman,  Stewart  and 
Troup  Counties  in  the  State  of  Georgia; 
Tishomingo  County  in  the  State  of 


5  17  CFR  20O.3O-3(a)(l,2). 


Mississippi;  and  Giles,  Hardin, 
Lawrence  and  Wayne  Counties  in  the 
State  of  Tennessee  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
county  have  been  previously  declared. 

The  economic  injury  number  assigned 
to  Mississippi  is  9V3400. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
11,  2003,  and  for  economic  injury  the 
deadline  is  February  12,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
Dated:  May  14,  2003. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  03-12701  Filed  5-20-03;  8:45  ami 

BILLING  CODC  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3496] 

State  of  Kansas;  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  14, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Anderson, 
Douglas,  Osage,  and  Woodson  Counties 
in  the  State  of  Kansas  as  disaster  areas 
due  to  damages  caused  by  severe 
storms,  tornadoes  and  flooding 
occurring  on  May  4,  2003  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Coffey,  Greenwood,  Lyon,  Shawnee  and 
Wabaunsee  in  the  State  of  Kansas  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
7,  2003,  and  for  economic  injury  the 
deadline  is  February  6,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  15,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  03-12751  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  8025-01-P 
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SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Disaster  #3492] 

State  of  Mississippi;  (Amendment  #1) 

In  accordance  with  a  notice  received 
fi-om  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  May  14, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  reestablish  the 
incident  period  for  this  disaster  as 
beginning  on  April  6  and  continuing 
through  April  25,  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  June 
23,  2003,  and  for  economic  injury  the 
deadline  is  January  26,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  15,  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FRDoc.  03-12752  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Disaster  #3502] 
State  of  Texas 

Hidalgo  Coimty  and  the  contiguous 
counties  of  Brooks,  Cameron,  Kenedy, 
Starr  and  Willacy  in  the  State  of  Texas 
constitute  a  disaster  area  due  to  a 
tornado  that  occurred  on  April  29,  2003. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  14,  2003,  and  for  economic  injury 
until  the  close  of  business  on  February 
16,  2004,  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Boulevard,  Suite  102,  Forth  Worth,  TX 
76155. 

iThe  interest  rates  are: 


Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


Percent 


2.953 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  available 
elsewhere  ^ 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

For  Economic  Injury: 


Percent 


5.625 
2.812 
5.906 

2.953 

5.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  350212  and  for 
economic  injury  the  number  is  9V3300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  14,  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  03-12700  Filed  5-20-03:  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4372] 

Culturally  Significant  Obfects  Imported 
for  Exhibition  Determinations:  "Anne 
Frank  tlie  Writer— An  Unfinished 
Story" 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  cmd  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Aiime  Frank  the  Writer — An 
Unfinished  Story,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foFeign  owners.  I  also  determine  that  the 
exhibition  or^display  of  the  exhibit 
objects  at  the  tfnited  States  Holocaust 
Memorial  Museum,  from  on  or  about 
June  12,  2003  until  on  or  about 
September  12,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Ordie  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  (202)  401-4779).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Sti-eet,  SW.,  Room  700, 
Washington,  DC  20547-0001. 


Dated:  May  19,  2003. 

C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  03-12895  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  4710-0»-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Reinstatement  of  Treatment  of 
Government  Procurement  of  Products 
of  the  Dominican  Republic 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Reinstatement  of  treatment  of 
government  procurement  of  products  of 
the  Dominican  Republic. 

Under  the  authority  delegated  to  me 
by  the  President  in  section  1-201  of 
Executive  Order  12260  of  December  31, 
1980, 1  hereby  direct  that  products  of 
the  Dominican  Republic  shall  be  treated 
as  eligible  products  for  purposes  of 
section  1-101  of  the  Executive  Order. 
Such  treatment  shall  not  apply  to 
products  originating  in  the  Dominican 
Republic  that  are  excluded  from  duty 
free  treatment  imder  19  U.S.C.  2703(b). 
Decisions  on  the  continued  application 
of  this  treatment  will  be  based  on 
ongoing  evaluation  of  the  Dominican 
Republic's  efforts  to  improve  domestic 
procurement  practices,  its  support  for 
relevant  international  initiatives,  such 
as  those  in  the  World  Trade 
Organization  (WTO)  Working  Group  on 
Transparency  in  Government 
Procurement  and  the  Free  Trade  Area  of 
the  Americas  (FTAA)  Negotiating  Group 
on  Government  Procurement. 
Performance  with  respect  to  the 
foregoing  factors  will  be  analyzed 
annually  in  September,  although 
changes  in  the  application  of  this 
treatment  may  be  made  at  any  time. 
Notice  of  any  changes  in  this  treatment 
with  respect  to  any  beneficiary  will  be 
published  in  the  Federal  Register. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

[FR  Doc.  03-12727  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  31 90-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

May  14,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
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0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  20,  2003,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0022. 

Form  Number:  IRS  Form  712. 

Type  of  Review:  Revision. 

Title:  Life  Insurance  Statement. 

Description:  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  these 
policies.  The  form  is  completed  by  life 
insurance  companies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60,000. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  about  the  form 
Preparing  the  form  


18  hrs.,  10  min. 
6  min. 
24  min. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,120,200  hom-s. 

OMB  Number:  1545-0190. 

Form  Number:  IRS  Form  4876-A. 

Type  of  Review:  Revision. 

Title:  Election  to  be  Treated  as  an 
Interest  Charge  DISC. 

Description:  A  domestic  corporation 
and  its  shareholders  must  elect  to  be  an 
interest  charge  domestic  international 
sales  corporation  (IC-DISC).  Form 
4876-A  is  used  to  make  the  election. 
IRS  uses  the  information  to  detei:mine  if 
the  corporation  qualifies  to  be  an  IC- 
DISC. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  I  4  hr.,  4  min. 


Learning  about  the  law  or 

the  form. 
Preparing  and  sending  the 

form  to  the  IRS. 

53  min. 

1  hr.,  00  min. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6,360  hours. 

OMB  Number:  1545-0902. 

Form  Number:  IRS  Forms  8288  and 
8288-A. 

Type  of  Review:  Revision. 

Title:  U.S.  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests  (Form  8288);  and 
Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests  (Form  8288-A). 

Description:  Form  8288  is  used  by  the 
withholding  agent  to  report  and 
transmit  the  withholding  to  IRS.  Form 
8288-A  is  used  to  validate  the 
withholding  and  to  retimi  a  copy  to  the 
transferor  for  his/her  use  in  filing  a  tax 
return. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  8288 

Form  8288-A 

Recordkeeping  

5  hr.,  15  min 

2  hr    S?  min 

Learning  about  the  law  or  the  form  

5  hr    8  min 

'^n  min 

Preparing  and  sending  the  form  to  the  IRS  

6  hr.,  38  min 

*XA  min 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  239,175  hours. 

OMB  Number:  1545-1683. 

Form  Number:  IRS  Form  56-A 
(Formerly  Forms  12575  and  12575-A). 

Type  of  Review:  Extension. 

Title:  Notice  Concerning  Fiduciary 
Relationship — Illinois  Type  Land  Trust. 

Description:  The  data  collected  on  the 
forms  provides  trustees  of  Illinois  Land 
Trusts  a  convenient  method  of  reporting 
information  related  to  creating, 
changing,  and  closing  such  trusts. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Leeirning  about  the  law  or 

the  form. 

Preparing  the  form  

Copying,  assembling,  and 

sending  the  form  to  the 

IRS. 


1  hr.,  18  min. 
7  min. 

25  min. 
20  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,000  hoiu-s. 

OMB  Number:  1545-1684. 

Revenue  Procedure  Number:  Revenue 
Procedure  2001-22. 

Type  of  Review:  Extension. 

Title:  Pre-filing  Agreements  Program. 

Description:  Revenue  Procedure 
2001-22  describes  a  program  under 
which  certain  large  business  taxpayers 
may  request  examination  and  resolution 
of  specific  issues  relating  to  tax  returns. 
The  resolution  of  such  issues  imder  the 
program  will  be  memorialized  by  a  type 
of  closing  agreement  under  Code  section 
7121  called  a  pre-filing  agreement. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  225. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  45  hours,  20 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,200  hours. 
Clearance  Officer.  Glenn  Kirkland,  (202) 

622-3428,  hitemal  Revenue  Service, 


Room  6411-03,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of 
Management  and  Budget,  Room 
10235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-12716  Filed  5-20-03;  8:45  am] 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  an  Open 
Meeting  of  the  Taxpayer  Advocacy 
Panel  Earned  Income  Tax  Credit  Issue 
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Committee,  which  was  published  in  the 
Federal  Register  on  April  22,  2003  (68 
FR  19881). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
(718)  488-3557. 

Need  for  Correction 

As  published,  this  notice  of  an  Open 
Meeting  of  the  Taxpayer  Advocacy 
Panel  Earned  Income  Tax  Credit  Issue 


Committee  contains  an  error  that  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  an.open  meeting  of  the 
taxpayer  advocacy  panel  earned  income 
tax  credit  issue  committee  which  is  the 
subject  of  FR  Doc  03-9944. 

1.  On  page  19881,  column  3,  under 
the  paragraph  heading  "Supplementary 


InfoHnation",  line  7,  the  language  "EST 
to  3  p.m.  EST  via  a  telephone",  is 
corrected  to  read  "EDT  to  3  p.m.  EDT 
via  a  telephone". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 
[FR  Doc.  03-12777  Filed  5-19-03;  8:56  am] 
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le  3— 
The  President 


I 


Presidential  Documents 


Proclamation  7679  of  May  16,  2003 
World  Trade  Week,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Trade  expands  prosperity,  helps  raise  millions  from  poverty,  and  is  an 
engine  of  economic  growth  within  om-  Nation  and  around  the  world.  Trade 
injects  new  energy  and  vitality  into  the  global  economy  by  fostering  the 
exchange  of  ideas  and  innovations  among  people  around  the  world.  Free 
and  open  trade  also  helps  promote  peace  and  security.  Dm-ing  World  Trade 
Week,  we  renew  ovir  commitment  to  developing  and  implementing  trade 
policies  that  create  new  opportunities  and  promote  global  economic  growth. 

My  Administration  is  pursuing  an  ambitious  trade  agenda  that  is  restoring 
America's  leadership  in  the  globed  trading  system.  We  worked  hard  for 
the  passage  of  the  Trade  Act  of  2002,  which  reinstated  Trade  Promotion 
Authority  after  an  8-year  lapse.  Trade  Promotion  Authority  re-established 
the  ability  of  the  United  States  to  credibly  negotiate  comprehensive  trade 
agreements  by  ensuring  that  agreements  will  be  approved  or  rejected,  by 
the  Congress,  but  not  amended.  This  gives  other  countries  renewed  con- 
fidence in  their  trade  negotiations  with  the  United  States. 

To  extend  the  benefits  of  trade  and  to  improve  the  lives  of  people  in 
our  Nation  and  around  the  world,  my  Administration  continues  to  pursue 
global,  regional,  and  bilateral  trade  agreements.  Through  the  Doha  Develop- 
ment Agenda  negotiations  at  the  World  Trade  Organization,  the  United 
States  is  seeking  to  strengthen  the  multilateral  trading  system,  increase  market 
access  opportunities,  and  promote  global  development.  Regionally,  we  are 
working  to  build  on  the  success  of  the  North  American  Free  Trade  Agreement 
(NAFTA)  with  the  Free  Trade  Area  of  the  Americas,  which  will  expand 
free  trade  benefits  throughout  the  Western  Hemisphere.  We  are  also  encour- 
aging the  free  flow  of  trade  and  investment  in  the  Pacific  among  our  partners 
in  the  Asia-Pacific  Economic  Cooperation  forum  and  the  Association  of 
Southeast  Asian  Nations.  In  addition,  we  are  negotiating  a  free  trade  agree- 
ment with  five  Central  American  democracies  and  will  soon  begin  free 
trade  agreement  negotiations  with  the  Southern  African  Customs  Union  to 
help  spur  economic  growth  in  these  two  regions.  Bilaterally,  I  recently 
signed  a  historic  free  trade  agreement  with  Singapore — the  first  of  its  kind 
between  the  United  States  and  an  Asian/Pacific  country,  and  we  are  finalizing 
a  similar  agreement  with  Chile.  Free  trade  agreement  negotiations  are  also 
underway  with  Australia  and  Morocco. 

In  America,  trade  is  also  critical  to  maintaining  oui  economic  competitiveness 
in  the  global  market.  It  has  been  estimated  that  one  in  eleven,  American 
jobs — over  12  million — are  supported  by  exports  of  goods  and  services. 
In  the  1990s,  exports  accoimted  for  about  one-quarter  of  om-  economic 
growth.  Oiu-  Nation's  two  major  trade  agreements  diu-ing  this  time,  NAFTA 
and  the  Uruguay  Round,  provided  consumers  with  a  greater  choice  of  goods 
at  better  prices,  while  raising  living  standards  for  a  typical  American  family 
of  four  by  up  to  $2,000  a  year. 

My  Administration  is  also  providing  assistance  to  help  trade-impacted  work- 
ers adapt  to  the  challenge  of  international  competition.  The  Trade  Adjustment 
Assistance  program  helps  trade-impacted  workers  gain  or  enhance  job-related 
skills  and  find  new  jobs.  The  program  provides  eligible  workers  with  up 
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to  2  years  of  training,  income  support  during  training,  job  search  assistance, 
and  relocation  allowances. 

World  trade  allows  all  nations  to  share  in  the  great  economic,  social,  and 
pohtical  progress  of  our  age  and  provides  a  foundation  for  a  more  peaceful 
and  stable  world.  This  week,  we  recognize  the  importance  of  free  trade 
in  promoting  prosperity  and  freedom  in  the  United  States  and  around  the 
world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  May  18  through  May 
24,  2003,  as  World  Trade  Week.  I  encourage  all  Americans  to  observe  this 
week  with  events,  trade  shows,  and  educational  programs  that  celebrate 
the  benefits  of  trade  to  our  Nation  and  the  global  economy. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  May,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 


[FR  Doc.  03-12945 
Filed  5-20-03;  8:45  am] 
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to  Federal  Register  users. 
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this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MAY  21,  2003 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Natural  disaster  procedures; 
preparedness,  response, 
and  recovery  activities; 
published  4-21-03 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act),  natural  gas  companies 
(Natural  Gas  Act),  and  oil 
pipeline  companies 
(Interstate  Commerce  Act): 

Asset  retirement  obligations; 
accounting,  financial 
reporting,  and  rate  filing 
requirements;  published  4- 
21-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Indoxacarb;  published  5-21- 
03 

Pyraflufen-ethyl;  published 
5-21-03 

FEDERAL 

COMMUNICATIONS         — 
COMMISSION 

Radio  services,  special: 

Private  land  mobile 
services — 

Low  power  operations  in 
450-470  MHz  band; 
applications  and 
licensing;  published  4- 
21-03 

INTERIOR  DEPARTMENT 

Minerals  Managen)ent 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
American  Petroleum  Institute 

Recommended  Practice 

2A-WSD  (21st  edition); 

incorporation  by  reference; 

published  4-21-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  published  4-16-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Safe  and  suitable  binder  or 
antimicrobial  agent  usage 
in  products  with  standards 
of  identity  or  composition; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10392] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
Pacific  cod;  comments 
due  by  5-27-03; 
published  4-25-03  [FR 
03-10282] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10558] 
Nonheastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  5-27- 
03;  published  4-24-03 
[FR  03-10163] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2004  FY); 
comments  due  by  5-30- 
03;  published  4-30-03  [FR 
03-10583] 
Trademarks: 
Madrid  Protocol 
Implementation  Act;  mies 
of  practice — 
International  applications 
and  registrations; 
trademari<-related  filings; 
comments  due  by  5-27- 
03;  published  3-28-03 
[FR  03-07392] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10061] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Alabama;  comments  due  by 

5-27-03;  published  4-24- 

03  [FR  03-10062] 
California;  comments  due  by 

5-27-03;  published  4-25- 

03  [FR  03-10267] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
5-30-03;  published  4-30- 
03  [FR  03-10426] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Florida;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10063] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Florida;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10064] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Idaho  and  Oregon; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10066] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Idaho  and  Oregon; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10067] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
5-27-03;  published  4-15- 
03  [FR  03-09164] 
Florida;  comments  due  by 
5-27-03;  published  4-15- 
03  [FR  03-09165] 
Texas;  comments  due  by  5- 
27-03;  published  4-15-03 
[FR  03-09170] 
FEDERAL  MARITIME 
COMMISSION 
Passenger  vessel  financial 
responsibility: 


Performance  and  casualty 
rules.  Alternative  Dispute 
Resolution  program,  etc.; 
miscellaneous 
amendments:  oral 
comments  and  hearing; 
comments  due  by  5-30- 
03;  published  4-8-03  [FR 
03-08611] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hampton  Roads,  VA; 
regulated  navigation  area; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10214] 

Port  Valdez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by 
5-27-03;  published  3-27- 
03  [FR  03-07299] 

Portland  Captain  of  Port 
Zone,  OR;  safety  zones; 
comments  due  by  5-27- 
03;  published  3-27-03  (FR 
03-07300] 
Regattas  and  marine  parades: 

Thunder  on  the  Narrows 
boat  races;  comments 
due  by  5-30-03;  published 
3-31-03  [FR  03-07545] 

HOMELAND  SECURITY 
DEPARTMENT 

Customs  Service 

Andean  Trade  Promotion  and 
Drug  Eradication  Act; 
implementation;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06867] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
OCS  rights-of-use  and 

easement  and  pipeline 

rights-of-way; 

requirements  revision; 
.  comments  due  by  5-27- 

03;  published  4-24-03  [FR 

03-10173] 
Royalty  management: 
Marginal  properties; 

accounting  and  auditing 

relief;  comments  due  by 

5-30-03;  published  3-31- 

03  [FR  03-06703] 
Relief  or  reduction  in  rates; 

deep  gas  provisions; 

comments  due  by  5-27- 

03;  published  3-26-03  [FR 

03-07353] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
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Kentucky;  comments  due  by 
5-29-03;  published  4-29- 
03  [FR  03-10533] 

SOCIAL  SECURITY 
ADMINISTRATION 

Organization  and  procedures: 
Assignment  of  Social 
Security  numbers  for 
nonwork  purposes; 
evidence  requirements; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07188] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Boeing;  comments  due  by 
5-27-03;  published  5-1-03 
[FR  03-10727] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  5-29-03;  published  4- 
29-03  [FR  03-10235] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFM  Intematior^l; 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-07003] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautk:a,  S.A. 


(EMBRAER);  comments 
due  by  5-29-03;  published 
4-29-03  [FR  03-10236] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Pratt  &  Whitney;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06997] 

Rolls-Royce  pic;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-07004] 

Textron  Lycoming; 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-06998] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  standards: 

Special  conditions — 

Learjet  Model  24/25 
Series  airplanes; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10450] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  5-29-03;  published 
3-31-03  [FR  03-07663] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  5-30-03;  published 
4-15-03  [FR  03-09179] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
dye  by  5-30-03;  published 
4-23-03  [FR  03-10047] 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Coastwise  trade  laws; 
administrative  waivers  for 
eligible  vessels;  comments 
due  by  5-30-03;  published 
4-30-03  [FR  03-10578] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  vitcultural  area 

designations: 

Red  Hill,  Douglas  County, 
OR;  comments  due  by  5- 
27-03;  published  4-24-03 
[FR  03-10095) 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Chronic  lymphocytic 
leukemia;  presumptive 
service  connection; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07221] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
sessk>n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Sendee)  on  202-741- 


6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  289/P.L.  108-23 

Ottawa  National  Wildlife 
Refuge  Complex  Expansion 
and  Detroit  River  Intemational 
Wildlife  Refuge  Expansion  Act 
(May  19,  2003;  117  Stat.  704) 
Last  List  May  16,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpj/ 
listserv.gsa.gov/archives/ 
pubiaws-l.html 


r.  This  servrce  is  strictly 
for  E-mjiil  notifkatkm  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  service. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

Tfie  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutiscription,  the  LSA 
(List  of  CFR  Sections  Affected)  ar>d  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Onter  Processing  Coda 

*5419 


I I  Y  tiiS,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MITR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  order.  I^^B^^F 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |    |     |     |     |    |     I    \-\~\ 
I I  VISA       I I  MasterCard  Account 


Street  address 
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n 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Mqr  we  make  yourname/address  available  to  Other  niaiers?     \_j  |     | 


Authorizing  signature  lO" 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents*  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  Ae  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 
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To  fax  your  orders  (202)  512-2250 
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copies  of  The  United  States  Govemment  Manual  2002/2003, 


I I  YILS,  please  send  me  — 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
Presidents  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
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of  acts  approved  by  the  President, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having^eneral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2606 
RIN3209-AA18 

Privacy  Act;  Implementation 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Government 
Ethics  is  adopting  as  final,  with  two 
minor  changes,  a  proposed  rule 
establishing  procedures  relating  to 
access,  maintenance,  disclosure,  and 
amendment  of  records  which  are  in 
OGE  systems  of  records  under  the 
Privacy  Act  of  1974.  This  rule  also 
establishes  rules  of  conduct  for  OGE 
personnel  who  have  responsibilities 
under  that  Act. 

EFFECTIVE  DATE:  May  22.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Newton,  Attorney  Advisor,  Office 
of  Government  Ethics,  Suite  500,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917;  telephone:  202-208- 
8000;  TDD:  202-208-8025;  FAX:  202- 
208-8037. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking  document,  OGE  is  adopting 
final  rules  imder  the  Privacy  Act,  5 
U.S.C.  552a.  On  January  22,  2003,  at  68 
FR  2923-2929,  OGE  published  a 
proposed  rule  that  would  establish 
procedures  relating  to  OGE  systems  of 
records  under  the  Privacy  Act,  for 
codification  at  5  CFR  part  2606.  The 
proposed  rule  invited  comments  fi-om 
the  public,  to  be  received  by  OGE  on  or 
before  March  24,  2003.  No  comments 
were  received.  After  consultation  with 
the  Office  of  Management  and  Budget 
during  the  course  of  Executive  Order 
12866  review  of  this  final  rule,  OGE  has 
determined  that  only  two  minor  changes 
are  needed  to  the  proposed  rule  in 
adopting  it  as  final.  The  first  change  is 
that  OGE  is  dropping  the  proposed 


reference  in  §  2606.203(c)  to  any 
possible  fee  for  certified  copies  of 
records  when  such  are  provided. 
Instead,  the  section  simply  provides  that 
OGE  and  concerned  agencies  generally 
will  not  furnish  certified  copies  of 
records.  The  second  change  is  that  OGE 
is  clarifying  in  §  2606.206(a)(2)(ii)(B) 
that  only  a  previous  failiu-e  to  timely 
pay  a  Privacy  Act  fee  can  serve  as  an 
alternate  basis  for  the  possible 
requirement  of  an  advance  payment  for 
additional  copies  of  records  being 
provided  under  the  Privacy  Act. 

In  addition,  OGE  published  in  the 
Federal  Register  on  January  22,  2003  (in 
a  separate  part  11),  at  68  FR  3097-3109, 
a  notice  of  proposed  new  and  revised 
systems  of  records  under  the  Privacy 
Act.  Public  comments  were  invited,  to 
be  received  by  OGE  by  March  24,  2003. 
Likewise,  OGE  did  not  receive  any 
comments  on  the  notice.  Pursuant  to 
that  notice,  the  new  and  revised  records 
systems  will  become  effective  on  May 
22,  2003  without  change  (except  for  the 
correction  of  some  minor  errors,  see  68 
FR  24744  (May  8,  2003)).  Therefore, 
OGE  is  making  this  final  rule  effective 
on  the  same  date.  May  22,  2003. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(d),  as 
Director  of  the  Ofiice  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  30-day  delay  in 
effectiveness  as  to  this  final  rule.  The 
delayed  effective  date  provision  is  being 
waived  in  part  because  this  final  OGE 
Privacy  Act  rule  makes  only  two  minor 
changes  to  the  previously  published 
proposed  rule  (as  explained  above). 
Furthermore,  it  is  in  the  public  interest 
that  this  OGE  Privacy  Act  regulation 
become  effective  on  the  same  date.  May 
22,  2003,  as  OGE's  new  and  revised 
Privacy  Act  systems  of  records. 

Executive  Order  12866 

In  promulgating  this  final  rule,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review.  This  regulation 
has  also  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Executive  order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 


final  rule  in  light  of  section  3  of 
Executive  Order  12988,  Civil  Justice 
Reform,  and  certify  that  it  meets  the 
applicable  standards  provided  therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  it  will  primarily  affect  current 
and  former  executive  branch  Federal 
employees. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subpart  II),  this  regulation 
would  not  significantly  or  uniquely 
affect  small  governments  and  would  not 
result  in  increased  expenditiu'es  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  (as  adjusted  for 
inflation)  in  any  one  year. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
regulation  because  it  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  regulation  involves 
a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  will  submit  a  report 
thereon  to  the  U.S.  Senate,  House  of 
Representatives  and  General  Accounting 
Office  in  accordance  with  that  law  at  the 
same  time  this  rulemaking  document  is 
sent  to  the  Office  of  the  Federal  Register 
for  publication  in  the  Federal  Register. 

List  of  Subiects  in  5  CFR  Part  2606 

Administrative  practice  and 
procedure,  Archives  and  records, 
Conflict  of  interests.  Government 
employees.  Privacy  Act. 

Approved:  May  16,  2003. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending 
subchapter  A  of  chapter  XVI  of  title  5  of 
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the  Code  of  Federal  Regxilations  by 
adding  part  2606  to  read  as  follows: 

PART  2606— PRIVACY  ACT  RULES 

Subpart  A — General  Provisions 

Sec. 

2606.101  Purpose. 

2606.102  Definitions. 

2606.103  Systems  of  records. 

2606.104  OGE  and  agency  responsibilities. 

2606.105  Rules  for  individuals  seeking  to 
ascertain  if  they  are  the  subject  of  a 
record. 

2606. 106  OGE  employee  Privacy  Act  rules 
of  conduct  and  responsibilities. 

Subpart  B — Access  to  Records  and 
Accounting  of  Disclosures 

2606.201  Requests  for  access. 

2606.202  OGE  or  other  agency  action  on 
requests. 

2606.203  Granting  access. 

2606.204  Request  for  review  of  an  initial 
denial  of  access. 

2606.205  Response  to  a  request  for  review 
of  an  initial  denial  of  access. 

2606.206  Fees. 

2606.207  Accounting  of  disclosures. 

Subpart  C — Amendment  of  Records 

2606.301  Requests  to  amend  records. 

2606.302  OGE  or  other  agency  action  on 
requests. 

2606.303  Request  for  review  of  an  initial 
refusal  to  amend  a  record. 

2606.304  Response  to  a  request  for  review 
of  an  initial  refusal  to  amend; 
disagreement  statements. 

Authority:  5  U.S.C.  552a,  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978). 

Subpart  A — General  Provisions 

§2606.101     Purpose. 

This  part  sets  forth  the  regulations  of 
the  Office  of  Governme\it  Ethics  (OGE) 
implementing  the  Privacy  Act  of  1974, 
as  amended  (5  U.S.C.  552a).  It  governs 
access,  maintenance,  disclosure,  and 
amendment  of  records  contained  in 
OGE's  execiitive  branch 
Govemmentwide  and  internal  systems 
of  records,  and  establishes  rules  of 
conduct  for  OGE  employees  who  have 
responsibilities  under  the  Act. 

§2606.102    Definitions. 

For  the  purpose  of  this  part,  the  terms 
listed  below  are  defined  as  follows: 

Access  means  providing  a  copy  of  a 
record  to,  or  allowing  review  of  the 
original  record  by,  the  data  subject  or 
the  requesters  authorized 
representative,  parent  or  legal  guardian; 

Act  means  the  Privacy  Act  of  1974,  as 
amended,  5  U.S.C.  552a; 

Amendment  means  the  correction, 
addition,  deletion,  or  destruction  of  a 
record  or  specific  portions  of  a  record; 

Data  subject  means  the  individual  to 
whom  tfie  information  pertains  and  by 
whose  name  or  other  individual 


identifier  the  information  is  maintained 
or  retrieved; 

He,  his,  and  him  include  she,  hers  and 
her. 

Office  or  OGE  means  the  U.S.  Office 
of  Government  Ethics; 

System  manager  means  the  Office  or 
other  agency  official  who  has  the 
authority  to  decide  Privacy  Act  matters 
relative  to  a  system  of  records; 

System  of  records  means  a  group  of 
any  records  containing  personal 
information  controlled  and  managed  by 
OGE  fi-om  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  personal  identifier  assigned 
to  that  individual; 

Working  day  as  used  in  calculating 
the  date  when  a  response  is  due  means 
calendar  days,  excepting  Saturdays, 
Sundays,  and  legal  public  holidays. 

§  2606.1 03    Systems  of  records. 

(a)  Govemmentwide  systems  of 
records.  The  Office  of  Government 
Ethics  maintains  two  executive  branch 
Govemmentwide  systems  of  records:  the 
OGE/GOVT-1  system  of  records, 
comprised  of  Executive  Branch 
Personnel  Public  Financial  Disclosure 
Reports  and  Other  Name-Retrieved 
Ethics  Program  Records;  and  the  OGE/ 
GOVT-2  system  of  records,  comprised 
of  Executive  Branch  Confidential 
Financial  Disclosure  Reports.  These 
Govemmentwide  systems  of  records  are 
maintained  by  OGE,  and  through  Office 
delegations  of  authority,  by  Federal 
executive  branch  departments  and 
agencies  with  regard  to  their  own 
employees,  applicants  for  employment, 
individuals  nominated  to  a  position 
requiring  Senate  confirmation, 
candidates  for  a  position,  and  former 
employees. 

(b)  OGE  Internal  systems  of  records. 
The  Office  of  Government  Ethics 
internal  systems  of  records  are  under 
OGE's  physical  custody  and  control  and 
are  established  and  maintained  by  the 
Office  on  current  and  former  OGE 
employees  regarding  matters  relating  to 
the  internal  management  of  the  Office. 
These  systems  of  records  consist  of  the 
OGE/INTERNAL-1  system,  comprised 
of  Pay,  Leave  and  Travel  Records;  the 
OGE/INTERNAL-2  system,  comprised 
of  Telephone  Call  Detail  Records;  the 
OGE/INTERNAL-3  system,  comprised 
of  Grievance  Records;  the  OGE/ 
INTERNAL-4  system,  comprised  of 
Computer  Systems  Activity  and  Access 
Records;  and  the  OGE/INTERNAL-5 
system,  comprised  of  Employee  Locator 
and  Emergency  Notification  Records. 


§  2606.104    OGE  and  agency 
responsibilities. 

(a)  The  procedures  in  this  part  apply 
to: 

(1)  All  initial  Privacy  Act  access  and 
amendment  requests  regarding  records 
contained  in  an  OGE  system  of  records. 

(2)  Administrative  appeals  from  an 
Office  or  agency  denial  of  an  initial 
request  for  access  to,  or  to  amend, 
records  contained  in  an  OGE  system  of 
records. 

(b)  For  records  contained  in  an  OGE 
Govemmentwide  system  of  records, 
each  agency  is  responsible  (unless 
specifically  excepted  by  the  Office)  for 
responding  to  initial  requests  for  access 
or  amendment  of  records  in  its  custody 
and  administrative  appeals  of  denials 
thereof. 

(c)  For  records  and  material  of  another 
agency  that  are  in  the  custody  of  OGE, 
but  not  under  its  control  or  ownership, 
OGE  may  refer  a  request  for  the  records 
to  that  other  agency,  consult  with  the 
other  agency  prior  to  responding,  or 
notify  the  requester  that  the  other 
agency  is  the  proper  agency  to  contact. 

§2606.105    Rules  for  Individuals  seeking  to 
ascertain  If  they  are  the  subject  of  a  record. 

An  individual  seeking  to  ascertain  if 
any  OGE  system  of  records  contains  a 
record  pertaining  to  him  must  follow 
the  access  procedures  set  forth  at 
§  2606.201(a)  and  (b). 

§  2606.1 06    OGE  employee  Privacy  Act 
rules  of  conduct  and  responsibilities. 

Each  OGE  employee  involved  in  the 
design,  development,  operation,  or 
maintenance  of  any  system  of  records, 
or  in  maintaining  any  record  covered  by 
the  Privacy  Act,  shall  comply  with  the 
pertinent  provisions  of  the  Act  relating 
to  the  treatment  of  such  information. 
Particular  attention  is  directed  to  the 
following  provisions  of  the  Privacy  Act: 

(a)  5  U.S.C.  552a(e)(7).  The 
requirement  to  maintain  in  a  system  of 
records  no  record  describing  how  any 
individual  exercises  rights  guaranteed 
by  the  First  Amendment  of  the 
Constitution  of  the  United  States  imless 
expressly  authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained  or  unless  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity. 

(b)  5  U.S.C.  552albj.  The  requirement 
that  no  agency  shall  disclose  any  record 
which  is  contained  in  a  system  of 
records  by  any  means  of  communication 
to  any  person  or  to  another  agency, 
except  pursuant  to  a  written  request  by, 
or  with  the  prior  written  consent  of,  the 
individual  to  whom  the  record  pertains, 
except  luider  certain  limited  conditions 
specified  in  subsections  (b)(1)  through 
(b)(12)  of  the  Privacy  Act. 
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(c)  5  U.S.C.  552a(e)(l).  The 
requirement  for  an  agency  to  maintain 
in  its  systems  of  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  by  Executive 
order. 

(d)  5  U.S.C.  552a(e)(2).  The 
requirement  to  collect  information  to 
the  greatest  extent  practicable  directly 
from  the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs. 

(e)  5  U.S.C.  552a(e)(3).  The 
requirement  to  inform  each  individual 
asked  to  supply  information  to  be 
maintained  in  a  system  of  records  the 
authority  which  authorizes  the 
solicitation  of  the  information  and 
whether  disclosure  of  such  information 
is  mandatory  or  volimtary;  the  principal 
purpose  or  purposes  for  which  the 
information  is  intended  to  be  used;  the 
routine  uses  which  may  be  made  of  the 
information;  and  the  effects  on  the 
individual,  if  any,  of  not  providing  all 
or  any  part  of  the  requested  information. 

(f)  5  U.S.C.  552a(b)  and  (e){10).  The 
requirement  to  comply  with  established 
safeguards  and  procedures  to  ensure  the 
security  and  confidentiality  of  records 
and  to  protect  personal  data  fi-om  any 
anticipated  threats  or  hazards  to  their 
security  or  integrity  which  could  result 
in  substantial  harm,  embarrassment, 
inconvenience,  or  imfaimess  to  an 
individual  on  whom  information  is 
maintained  in  a  system  of  records. 

(g)  5  U.S.C.  552a(c)(l),  (c)(2)  and 
(c)(3).  The  requirement  to  maintain  an 
accounting  of  specified  disclosures  of 
personal  information  from  systems  of 
records  in  accordance  with  established 
Office  procediu^s. 

(h)  5  U.S.C.  552a(e)(5)  and  (e)(6).  The 
requirements  to  maintain  all  records  in 
a  system  of  records  which  are  used  by 
the  agency  in  making  any  determination 
about  an  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination;  and  to  make  reasonable 
efforts  to  assure  that  such  records  are 
accurate,  complete,  timely,  and  relevant 
for  agency  purposes,  prior  to 
disseminating  any  record  about  an 
individual  to  any  person  other  than  an 
agency  (unless  the  dissemination  is 
required  by  the  Freedom  of  Information 
Act,  5  U.S.C.  552). 

(i)  5  U.S.C.  552a(d)(l).  (d)(2)  and 
(dX3).  The  requirement  to  permit 
individuals  to  have  access  to  records 
pertaining  to  themselves  in  accordance 
with  established  Office  procedures  and 


to  have  an  opporttmity  to  request  that 
such  records  be  amended. 

(j)  5  U.S.C.  552a(c)(4)  and  (d)(4).  The 
requirement  to  inform  any  person  or 
other  agency  about  any  correction  or 
notation  of  dispute  made  by  the  agency 
in  accordance  with  subsection  (d)  of  the 
Act  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  disclosiu-e  was  made; 
and,  in  any  disclosure  of  information 
about  which  an  individual  has  filed  a 
statement  of  disagreement,  to  note 
clearly  any  portion  of  the  record  which 
is  disputed  and  to  provide  copies  of  the 
statement  (and  if  the  agency  deems  it 
appropriate,  copies  of  a  concise 
statement  of  the  reasons  of  the  agency 
for  not  making  the  amendments 
requested)  to  persons  or  other  agencies 
to  whom  the  disputed  record  has  been 
disclosed. 

(k)  5  U.S.C.  552a(n).  The  requirement 
for  an  agency  not  to  sell  or  rent  an 
individual's  name  or  address,  unless 
such  action  is  specifically  authorized  by 
law. 

(1)  5  U.S.C.  552a(i).  The  criminal 
penalties  to  which  an  employee  may  be 
subject  for  failing  to  comply  with 
certain  provisions  of  the  Privacy  Act. 

Subpart  B — Access  to  Records  and 
Accounting  of  Disciosures 

§  2606.201     Requests  for  access. 

(a)  Records  in  an  OGE 
Govemmentwide  system  of  records.  An 
individual  requesting  access  to  records 
pertaining  to  him  in  an  OGE 
Govemmentwide  system  of  records 
should  submit  a  written  request,  which 
includes  the  words  "Privacy  Act 
Request"  on  both  the  envelope  and  at 
the  top  of  the  request  letter,  to  the 
appropriate  system  manager  as  follows: 

(1)  Records  filed  directly  with  OGE  by 
non-OGE  employees:  The  Deputy 
Director,  Office  of  Agency  Programs, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW., 
Washington.  DC  20005-3917; 

(2)  Records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned;  or 

(3)  Records  filed  with  the  Federal 
Election  Commission  by  candidates  for 
President  or  Vice  President:  The  General 
Counsel,  Office  of  General  Counsel, 
Federal  Election  Commission,  999  E 
Street,  NW.,  Washington,  DC  20463. 

(b)  Records  in  an  OGE  Intemal 
System  of  Records.  An  individual 
requesting  access  to  records  pertaining 
to  him  in  an  OGE  intemal  system  of 
records  should  submit  a  vmtten  request, 
which  includes  the  words  "Privacy  Act 


Request"  on  both  the  envelope  and  at 
the  top  of  the  request  letter,  to  the 
Deputy  Director,  Office  of 
Administration  and  Information 
Management,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

(c)  Content  of  request.  (1)  A  request 
should  contain  a  specific  reference  to 
the  OGE  system  of  records  fi-om  which 
access  to  the  records  is  sought.  Notices 
of  OGE  systems  of  records  subject  to  the 
Privacy  Act  are  published  in  the  Federal 
Register,  and  copies  of  the  notices  are 
available  on  OGE's  Web  site  at  http://-*- 
www.usoge.gov,  or  upon  request  from 
OGE's  Office  of  General  Counsel  and 
Legal  Policy.  A  biennial  compilation  of 
such  notices  also  is  made  available 
online  and  published  by  the  Office  of 
Federal  Register  at  the  GPO  Access  Web 
site  (http://www.access.gpo.gov/ 
sudocs/aces/PrivacyAct.shtml)  in 
accordance  with  5  U.S.C.  552a(f)  of  the 
Act. 

(2)  If  the  written  inquiry  does  not 
refer  to  a  specific  system  of  records,  it 
should  include  other  information  that 
will  assist  in  the  identification  of  the 
records  for  which  access  is  being 
requested.  Such  information  may 
include,  for  example,  the  individual's 
full  name  (including  her  maiden  name, 
if  pertinent),  dates  of  employment, 
social  security  number  (if  any  records  in 
the  system  include  this  identifier), 
current  or  last  place  and  date  of  Federal 
employment.  If  the  request  for  access 
follows  a  prior  request  to  determine  if 
an  individual  is  the  subject  of  a  record, 
the  same  identifying  information  need 
not  be  included  in  the  request  for  access 
if  a  reference  is  made  to  that  prior 
correspondence,  or  a  copy  of  the 
response  to  that  request  is  attached. 

(3)  The  request  should  state  whether 
the  requester  wants  a  copy  of  the  record, 
or  weuits  to  examine  the  record  in    . 
person. 

§  2606.202  OGE  or  other  agency  action  on 
requests. 

A  response  to  a  request  for  access 
should  include  the  following: 

(a)  A  statement  that  there  is  a  record 
or  records  as  requested  or  a  statement 
that  there  is  not  a  record  in  the  system 
of  records; 

(b)  The  method  of  access  (if  a  copy  of 
all  the  records  requested  is  not  provided 
with  the  response); 

(c)  The  amount  of  any  fees  to  be 
charged  for  copies  of  records  imder 

§  2606.206  of  this  part  or  other  agencies' 
Privacy  Act  regulations  as  referenced  in 
that  section; 
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(d)  The  name,  title,  and  telephone 
nxunber  of  the  official  having 
operational  control  over  the  record;  and 

(e)  If  the  request  is  denied  in  whole 
or  in  part,  or  no  record  is  found  in  the 
system,  a  statement  of  the  reasons  for 
the  denial,  or  a  statement  that  no  record 
has  been  found,  and  notice  of  the 
procedures  for  appealing  the  denial  or 
no  record  finding. 

§  2606.203    Granting  access. 

(a)  The  methods  for  allowing  access  to 
records,  when  such  access  has  been 
granted  by  OGE  or  the  other  agency 
concerned  are: 

tl)  Examination  in  person  in  a 
designated  office  during  the  hours 
specified  by  OGE  or  the  other  agency; 

(2)  Providing  photocopies  of  the 
records;  or 

(3)  Transfer  of  records  at  the  option  of 
OGE  or  the  other  agency  to  another 
more  convenient'Federal  facility. 

(b)  When  a  requester  has  not 
indicated  whether  he  wants  a  copy  of 
the  record,  or  wants  to  examine  the 
record  in  person,  the  appropriate  system 
manager  may  choose  the  means  of 
granting  access.  However,  the  means 
chosen  should  not  unduly  impede  the 
data  subject's  right  of  access.  A  data 
subject  may  elect  to  receive  a  copy  of 
the  records  after  having  examined  them. 

(c)  Generally,  OGE  or  the  other  agency 
concerned  will  not  furnish  certified 
copies  of  records.  When  copies  are  to  be 
furnished,  they  may  be  provided  as 
determined  by  OGE  or  the  other  agency 
concerned. 

(d)  When  the  data  subject  seeks  to 
obtain  original  dociunentation,  the 
Office  and  the  other  agencies  concerned 
reserve  the  right  to  limit  the  request  to 
copies  of  the  original  records.  (Original 
records  should  be  made  available  for 
review  only  in  the  presence  of  the 
appropriate  system  manager  or  his 
designee. 

Note  to  paragraph  (d)  of  §  2606.203: 

Section  2071(a)  of  title  18  of  the  United 
States  Code  makes  it  a  crime  to  conceal, 
remove,  mutilate,  obliterate,  or  destroy  any 
record  filed  in  a  public  office,  or  to  attempt 
to  do  so. 

(e)  Identification  requirements — (1) 
Access  granted  in  person — (i)  Current  or 
former  employees.  Current  or  former 
employees  requesting  access  to  records 
pertaining  to  them  in  a  system  of 
records  may,  in  addition  to  the  other 
requirements  of  this  section,  and  at  the 
sole  discretion  of  the  official  having 
operational  control  over  the  record, 
have  their  identity  verified  by  visual 
observation.  If  the  cmrent  or  former 
employee  cannot  be  so  identified  by  the 
official  having  operational  control  over 
the  records,  adequate  identification 


documentation  will  be  required,  e.g.,  an 
employee  identification  card,  driver's 
license,  passport,  or  other  officially 
issued  docmnent  with  a  picture  of  the 
person  requesting  access. 

(ii)  Other  than  current  or  former 
employees.  Individuals  other  than 
current  or  former  employees  requesting 
access  to  records  pertaining  to  them  in 
a  system  of  records  must  produce 
adequate  identification  documentation 
prior  to  being  granted  access.  The  extent 
of  the  identification  documentation 
required  will  depend  on  the  type  of 
records  to  be  accessed.  In  most  cases, 
identification  verification  will  be 
accomplished  by  the  presentation  of  two 
forms  of  identification  with  a  picture  of 
the  person  requesting  access  (such  as  a 
driver's  license  and  passport).  Any 
additional  requirements  are  specified  in 
the  system  notices  published  pursuant 
to  subsection  (e)(4)  of  the  Act. 

(2)  Access  granted  by  mail.  For 
records  to  be  accessed  by  mail,  the 
appropriate  system  manager  shall,  to  the 
extent  possible,  establish  identity  by  a 
comparison  of  signatures  in  situations 
where  the  data  in  the  record  is  not  so 
sensitive  that  unauthorized  access  could 
cause  harm  or  embarrassment  to  the 
individual  to  whom  they  pertain.  No 
identification  documentation  will  be 
required  for  the  disclosure  to  the  data 
subject  of  information  required  to  be 
made  available  to  the  public  by  5  U.S.C. 
552,  the  Freedom  of  Information  Act. 
When,  in  the  opinion  of  the  system 
manager,  the  granting  of  access  through 
the  mail  could  reasonably  be  expected 
to  result  in  harm  or  embarrassment  if 
disclosed  to  a  person  other  than  the 
individual  to  whom  the  record  pertains, 
a  notarized  statement  of  identity  or 
some  similar  assurance  of  identity  may 
be  required. 

(3)  Unavailability  of  identification 
documentation.  If  an  individual  is 
unable  to  produce  adequate 
identification  documentation,  the 
individual  will  be  required  to  sign  a 
statement  asserting  identity  and 
acknowledging  that  knowingly  or 
willfully  seeking  or  obtaining  access  to 
records  about  another  person  imder 
false  pretenses  may  result  in  a  criminal 
fine  of  up  to  $5,000  under  subsection 
(i)(3)  of  the  Act.  In  addition,  depending 
upon  the  sensitivity  of  the  records 
sought  to  be  accessed,  the  appropriate 
system  manager  or  official  having 
operational  control  over  the  records  may 
require  such  further  reasonable 
assurances  as  may  be  considered 
appropriate,  e.g.,  statements  of  other 
individuals  who  can  attest  to  the 
identity  of  the  data  subject.  No 
verification  of  identity  will  be  required 
of  data  subjects  seeking  access  to 


records  which  are  otherwise  available  to 
any  person  imder  5  U.S.C.  552. 

(4)  Inadequate  identification.  If  the 
official  having  operational  control  over 
the  records  in  a  system  of  records 
determines  that  an  individual  seeking 
access  has  not  provided  sufficient 
identification  docimientation  to  permit 
access,  the  official  shall  consult  with  the 
appropriate  system  manager  prior  to 
denying  the  individual  access. 
Whenever  the  system  manager 
determines,  in  accordance  with  the 
procedures  herein,  that  access  will  not 
be  granted,  the  response  will  also 
include  a  statement  of  the  procedures  to 
obtain  a  review  of  the  decision  to  deny 
access  in  accordance  with  §  2606.205. 

(f)  Access  by  the  parent  of  a  minor,  or 
legal  guardian.  A  parent  of  a  minor, 
upon  presenting  suitable  personal 
identification  as  otherwise  provided 
under  this  section,  may  access  on  behalf 
of  the  minor  any  record  pertaining  to 
the  minor  in  a  system  of  records.  A  legal 
guardian,  upon  presentation  of 
documentation  establishing 
guardianship  and  suitable  personal 
identification  as  otherwise  provided 
under  this  section,  may  similarly  act  on 
behalf  of  a  data  subject  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction.  Minors  are  not 
precluded  from  exercising  on  their  own 
behalf  rights  given  to  them  by  the 
Privacy  Act. 

(g)  Accompanying  individual.  A  data 
subject  requesting  access  to  his  records 
in  a  system  of  records  may  be 
accompanied  by  another  individual  of 
the  data  subject's  choice  during  the 
course  of  the  examination  of  the  record. 
The  official  having  operational  control 
of  the  record  may  require  the  data 
subject  making  the  request  to  submit  a 
signed  statement  authorizing  the 
accompanying  individual's  access  to  the 
record. 

(h)  Access  to  medical  records.  When 
a  request  for  access  involves  medical  or 
psychological  records  that  the 
appropriate  system  manager  believes 
requires  special  handling,  the  data 
subject  should  be  advised  that  the 
material  will  be  provided  only  to  a 
physician  designated  by  the  data 
subject.  Upon  receipt  of  the  designation 
and  upon  verification  of  the  physician's 
identity  as  otherwise  provided  imder 
this  section,  the  records  will  be  made 
available  to  the  physician,  who  will 
disclose  those  records  to  the  data 
subject. 

(i)  Exclusion.  Nothing  in  these 
regulations  permits  a  data  subject's 
access  to  any  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
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or  proceeding  (see  subsection  (d)(5)  of 
the  Act). 

(j)  Maximum  access.  This  regulation 
is  not  intended  to  preclude  access  by  a 
data  subject  to  records  that  are  available 
to  that  individual  under  other  processes, 
such  as  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  or  the  rules  of  civil  or 
criminal  procedure,  provided  that  the 
appropriate  procedures  for  requesting 
access  thereimder  are  followed. 

§  2606.204    Request  for  review  of  an  initial 
denial  of  access. 

(a)(1)  A  data  subject  may  submit  a 
written  appeal  of  the  decision  by  OGE 
or  the  other  agency  to  deny  an  initial 
request  for  access  to  records  or  a  no 
record  response. 

(i)  For  records  filed  directly  with 
OGE,  the  appeal  must  be  submitted  to 
the  Director,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington.  DC  20005- 
3917. 

(ii)  For  records  in  OGE's  executive 
branch  Govemmentwide  systems  of 
records  that  are  filed  directly  with  an 
agency  (including  the  Federal  Election 
Commission)  other  than  OGE,  the 
appeal  must  be  submitted  to  the  Privacy 
Act  access  appeals  official  as  specified 
in  the  agency's  own  Privacy  Act 
regulations  or  the  respective  head  of  the 
agency  concerned  if  it  does  not  have  any 
Privacy  Act  regulations. 

(2)  The  words  "Privacy  Act  Appeed" 
should  be  included  on  the  envelope  and 
at  the  top  of  the  letter  of  appeal. 

(b)  The  appeal  should  contain  a  brief 
description  of  the  records  involved  or 
copies  of  the  correspondence  from  OGE 
or  the  agency  in  which  the  initial 
request  for  access  was  denied.  The 
appeal  should  attempt  to  refute  the 
reasons  given  by  OGE  or  the  other 
agency  concerned  in  its  decision  to 
deny  the  initial  request  for  access  or  the 
no  record  finding. 

§  2606.205    Response  to  a  request  for 
review  of  an  Initial  denial  of  access. 

(a)  If  the  OGE  Director  or  agency 
reviewing  official  determines  that  access 
to  the  records  should  be  granted,  the 
response  will  state  how  access  will  be 
provided  if  the  records  are  not  included 
with  the  response. 

(b)  Any  decision  that  either  partially 
or  fully  affirms  the  initial  decision  to 
deny  access  shall  inform  the  requester 
of  the  right  to  seek  judicial  review  of  the 
decision  in  accordance  with  5  U.S.C. 
552a{g)  of  the  Privacy  Act. 

§2606.206    Fees. 

(a)  Fees  for  records  filed  with  OGE— 
(1)  Services  for  which  fees  will  not  be 
charged: 


(i)  The  search  and  review  timfe 
expended  by  OGE  to  produce  a  record; 

(ii)  The  first  copy  of  the  records 
provided;  or 

(iii)  The  Office  of  Government  Ethics 
making  the  records  available  to  be 
personally  reviewed  by  the  data  subject. 

(2)  Additional  copies  of  records. 
When  additional  copies  of  records  are 
requested,  an  individual  may  be  charged 
$.15  per  page. 

(i)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  If  the  charge  for  these 
additional  copies  amounts  to  more  than 
$25.00,  the  requester  will  be  notified 
and  payment  of  fees  may  be  required 
before  the  additional  copies  are 
provided,  unless  the  requester  has 
indicated  in  advance  his  willingness  to 
pay  fees  as  high  as  those  anticipated. 

(ii)  Advance  payments.  An  advance 
payment  before  additional  copies  of  the 
records  are  made  will  be  required  if: 

(A)  The  Office  estimates  or 
determines  that  the  total  fee  to  be 
assessed  under  this  section  is  likely  to 
exceed  $250.00.  When  a  determination 
is  made  that  the  allowable  charges  are 
likely  to  exceed  $250.00,  the  requester 
will  be  notified  of  the  likely  cost  and 
will  be  required  to  provide  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  Privacy  Act  fees,  or  will  be 
required  to  submit  an  advance  payment 
of  an  amount  up  to  the  full  estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment;  or 

(B)  The  requester  has  previously 
failed  to  pay  a  Privacy  Act  fee  charged 
in  a  timely  fashion  (i.e.,  within  30  days 
of  the  date  of  the  billing).  In  such  cases, 
the  requester  may  be  required  to  pay  the 
full  amoimt  owed  plus  any  applicable 
interest  as  provided  by  paragraph 
(a)(2)(iii)  of  this  section,  and  to  make  an 
advance  payment  of  the  full  amoimt  of 
the  estimated  fee  before  the  Office 
begins  to  process  a  new  request. 

(iii)  Interest  charges.  Interest  charges 
on  an  unpaid  bill  may  be  assessed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  shall  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  shall  accrue  from 
the  date  of  billing.  To  collect  unpaid 
bills,  the  Office  will  follow  the 
provisions  of  the  Debt  Collection  Act  of 
1982,  as  amended  (96  Stat.  1749  et  seq.) 
and  the  Debt  Collection  Improvement, 
Act  of  1996  (110  Stat.  1321-358  et  seq.), 
including  the  use  of  consumer  reporting 
agencies,  collection  agencies,  and  offset. 

(iv)  Remittance.  Remittance  shoidd  be 
made  by  either  a  personal  check,  bank 
draft  or  a  money  order  that  is  payable 
to  the  Department  of  the  Treasury  of  the 
United  States. 


(b)  Fees  for  records  filed  with  agencies 
other  than  OGE.  An  agency  shall  apply 
its  own  Privacy  Act  fee  schedule  for 
records  in  OGE's  executive  branch 
Govemmentwide  systems  that  are  filed 
directly  with  the  agency.  An  agency  that 
does  not  have  a  Privacy  Act  fee 
schedule  may  apply  the  fee  schedule  in 
this  section. 

§  2606.207    Accounting  of  disclosures. 

(a)  The  Office  of  Government  Ethics 
or  the  other  agency  concerned  will 
maintain  an  accounting  of  disclosures  in 
cases  where  records  about  the  data 
subject  are  disclosed  from  OGE's  system 
of  records  except — 

(1)  When  the  disclosure  is  made 
pursuant  to  the  Freedom  of  Information 
Act,  as  amended  (5  U.S.C.  552);  or 

(2)  When  the  disclosure  is  made  to 
those  officers  and  employees  of  OGE  or 
the  other  agency  which  maintains  the 
records  who  have  a  need  for  the  records 
in  the  performance *f  their  duties. 

(b)  This  accounting  of  disclosures  will 
be  retained  for  at  least  five  years  or  for 
the  life  of  the  record,  whichever  is 
longer,  and  will  contain  the  following 
information: 

(1)  A  brief  description  of  the  record 
disclosed; 

(2)  The  date,  nattu^,  and  purpose  for 
the  disclosure;  and 

(3)  The  name  and  address  of  the 
individual,  agency,  or  other  entity  to 
whom  the  disclosure  is  made. 

(c)  Under  sections  102  and  105  of  the 
Ethics  in  Government  Act,  18  U.S.C. 
208(d)  and  5  CFR  parts  2634  and  2640 
of  OGE's  executive  branch  regulations,  a 
requester  other  than  the  data  subject 
must  submit  a  signed,  written 
application  on  the  OGE  Form  201  or 
agency  equivalent  form  to  inspect  or 
receive  copies  of  certain  records,  such 
as  SF  278  Public  Financial  Disclosure 
Reports,  Certificates  of  Divestitm^,  18 
U.S.C.  208(b)(l}  and  (b)(3)  waivers,  and 
OGE  certified  qualified  blind  and 
diversified  trust  instruments  and  other 
publicly  available  qualified  trust 
materials.  The  written  application 
requests  the  name,  occupation  and 
address  of  the  requester  as  well  as  lists 
the  prohibitions  on  obtaining  or  using 
the  record^.  These  applications  are  used 
as  the  accounting  of  disclosures  for 
these  records. 

(d)  Except  for  the  accounting  of  a 
disclosure  made  under  subsection  (b)(7) 
of  the  Privacy  Act  for  a  civil  or  criminal 
law  enforcement  activity  that  is 
authorized  by  law,  the  accounting  of 
disclosures  will  be  made  available  to  the 
data  subject  upon  request  in  accordance 
with  the  access  procedures  of  this  part. 


27896  Federal  Register /Vol.  68.  No.  99  /  Thursday,  May  22,  2003 /Rules  and  Regulations 


Subpart  C — Amendment  of  Records 

§  2606.301     Requests  to  amend  records. 

(a)  Amendment  request.  A  data 
subject  seeking  to  amend  a  record  or 
records  that  pertain  to  him  in  a  system 
of  records  must  submit  his  request  in 
writing  in  accordance  with  the 
following  procedures,  unless  this 
requirement  is  waived  by  the 
appropriate  system  manager.  Records 
not  subject  to  the  Privacy  Act  will  not 
be  amended  in  accordance  with  these 
provisions. 

(b)  Addresses — (1)  Records  in  an  OGE 
Govemmentwide  system  of  records.  A 
request  to  amend  a  record  in  an  OGE 
Govemmentwide  system  of  records 
should  be  sent  to  the  appropriate  system 
manager  as  follows: 

(i)  Records  filed  directly  with  OGE  by 
non-OGE  employees:  The  Deputy 
Director,  Office  of  Agency  Progremis, 
Office  of  Govermnent  Ethics,  Suite  500, 
1201  New  York  Avenue,  NfW., 
Washington,  DC  20005-3917; 

(ii)  Records  filed  with  a  Designated 
Agency  Ethics  Official  (DAEO)  or  the 
head  of  a  department  or  agency:  The 
DAEO  at  the  department  or  agency 
concerned;  or 

(iii)  Records  filed  with  the  Federal 
Election  Commission  by  candidates  for 
President  or  Vice  President:  The  General 
Counsel.  Office  of  General  Coimsel, 
Federal  Election  Commission,  999  E 
Street,  NW.,  Washington,  DC  20463. 

(2)  Records  in  an  OGE  internal  system 
of  records.  A  request  to  amend  a  record 
in  an  OGE  internal  system  of  records 
should  include  the  words  "Privacy  Act 
Amendment  Request"  on  both  the 
envelope  and  at  the  top  of  the  request 
letter,  and  should  be  sent  to  the  Deputy 
Director,  Office  of  Administration  and 
Information  Management,  Office  of 
Government  Ethics,  Suite  500, 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

(c)  Contents  of  request.  (1)  A  request 
to  eunend  a  record  in  an  OGE 
Govemmentwide  system  of  records  or 
an  OGE  internal  system  of  records 
should  include  the  words  "Privacy  Act 
Amendment  Request"  on  both  the 
envelope  and  at  the  top  of  the  request 
letter. 

(2)  The  name  of  the  system  of  records 
and  a  brief  description  of  the  record(s) 
proposed  for  amendment  must  be 
included  in  any  request  for  amendment. 
In  the  event  the  request  to  amend  the 
record(s)  is  the  result  of  the  data 
subject's  having  gained  access  to  the 
record(s)  in  accordance  with  the 
provisions  concerning  access  to  records 
as  set  in  subpart  B  of  this  part,  copies 
of  previous  correspondence  between  the 
requester  and  OGE  or  the  agency  will 


serve  in  lieu  of  a  separate  description  of 
the  record. 

(3)  The  exact  portion  of  the  record(s) 
the  data  subject  seeks  to  have  amended 
should  be  indicated  clearly.  If  possible, 
proposed  alternative  language  should  be 
set  forth,  or,  at  a  minimum,  the  reasons 
why  the  data  subject  believes  his  record 
is  not  accurate,  relevant,  timely,  or 
complete  should  be  set  forth  with 
enough  particularity  to  permit  OGE  or 
the  other  agency  concerned  not  only  to 
understand  the  data  subject's  basis  for 
the  request,  but  also  to  make  an 
appropriate  amendment  to  the  record. 

(d)  Burden  of  proof  .  The  data  subject 
has  the  burden  of  proof  when  seeking 
the  amendment  of  a  record.  The  data 
subject  must  furnish  sufficient  facts  to 
persuade  the  appropriate  system 
manager  of  the  inacciu-acy,  irrelevance, 
untimeliness,  or  incompleteness  of  the 
record. 

(e)  Identification  requirement.  When 
the  data  subject's  identity  has  been 
previously  verified  pursuant  to 

§  2606.203,  further  verification  of 
identity  is  not  required  as  long  as  the 
communication  does  not  suggest  a  need 
for  verification.  If  the  data  subject's 
identity  has  not  been  previously 
verified,  the  appropriate  system 
manager  may  require  identification 
validation  as  described  in  §  2606.203.   ^ 

§  2606.302    OGE  or  other  agency  action  on 
requests. 

(a)  Time  limit  for  acknowledging  a 
request  for  amendment.  To  the  extent 
possible,  OGE  or  the  other  agency 
concerned  will  acknowledge  receipt  of  a 
request  to  amend  a  record  or  records 
within  10  working  days. 

(b)  Initial  determination  on  an 
amendment  request.  The  decision  of 
OGE  or  the  other  agency  in  response  to 
a  request  for  amendment  of  a  record  in 
a  system  of  records  may  gremt  in  whole, 
or  deny  any  part  of  the  request  to  amend 
the  record(s). 

(1)  If  OGE  or  the  other  agency 
concerned  grants  the  request,  the 
appropriate  system  manager  will  amend 
the  record(s)  and  provide  a  copy  of  the 
amended  record{s)  to  the  data  subject. 
Where  an  accounting  of  disclosiue  has 
been  maintained,  the  system  manager 
shall  advise  all  previous  recipients  of 
the  record  that  an  amendment  has  been 
made  and  give  the  substance  of  the 
amendment.  Where  practicable,  the 
system  manager  shall  send  a  copy  of  the 
amended  record  to  previous  recipients. 

(2)  If  OGE  or  the  other  agency 
concerned  denies  the  request  in  whole 
or  in  part,  the  reasons  for  the  denial  will 
be  stated  in  the  response  letter.  In 
addition,  the  response  letter  will  state: 


(i)  The  name  and  address  of  the 
official  with  whom  an  appeal  of  the 
denial  ma^  be  lodged;  and 

(ii)  A  description  of  any  other 
procediues  which  may  be  required  of 
the  data  subject  in  order  to  process  the 
appeal. 

§  2606.303    Request  for  review  of  an  initial 
refusal  to  amend  a  record. 

{a)(l)  A  data  subject  may  submit  a 
written  appeal  of  the  initial  decision  by 
OGE  or  an  agency  denying  a  request  to 
amend  a  record  in  an  OGE  system  of 
records. 

(i)  For  records  which  are  filed  directly 
with  OGE,  the  appeal  must  be  submitted 
to  the  Director,  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20005- 
3917. 

(ii)  For  records  which  are  filed 
directly  with  an  agency  (including  the 
Federal  Election  Commission)  other 
than  OGE,  the  appeal  must  be  submitted 
to  the  Privacy  Act  amendments  appeals 
official  as  specified  in  the  agency's  own 
Privacy  Act  regulations,  or  to  the 
respective  head  of  the  agency  concerned 
if  it  does  not  have  Privacy  Act 
regulations. 

(2)  The  words  "Privacy  Act  Appeal" 
should  be  included  on  the  envelope  and 
at  the  top  of  the  letter  of  the  appeal. 

(b)  The  request  for  review  should 
contain  a  brief  description  of  the 
record(s)  involved  or  copies  of  the 
correspondence  from  OGE  or  the  agency 
in  which  the  request  to  amend  was 
denied,  and  the  reasons  why  the  data 
subject  believes  that  the  disputed 
information  should  be  amended. 

§  2606.304    Response  to  a  request  for 
review  of  an  initial  refusal  to  amend; 
disagreement  statements. 

(a)  The  OGE  Director  or  agency 
reviewing  officied  should  make  a  final 
determination  in  writing  not  later  than 
30  days  from  the  date  the  appeal  was 
received.  The  30-day  period  may  be 
extended  for  good  cause.  Notice  of  the 
extension  and  the  reasons  therefor  will 
be  sent  to  the  data  subject  within  the  30- 
day  period. 

(b)  If  the  OGE  Director  or  agency 
reviewing  official  determines  that  the 
record(s)  should  be  amended  in 
accordance  with  the  data  suhject's 
request,  the  OGE  Director  or  agency 
reviewing  official  will  take  the 
necessary  steps  to  advise  the  data 
subject,  and  to  direct  the  appropriate 
system  manager: 

(1)  To  amend  the  record(s),  and 

(2)  To  notify  previous  recipients  of 
the  record(s)  for  which  there  is  an 
accoimting  of  disclosure  that  the 
record(s)  have  been  amended. 


> 


Federal  Register /Vol.  68,  No.  99 /Thursday,  May  22,  2003 /Rules  and  Regulations  27897 


(c)  If  the  appeal  decision  does  not 
grant  in  full  the  request  for  amendment, 
the  decision  letter  will  notify  the  data 
subject  that  he  may: 

(1)  Obtain  judicial  review  of  the 
decision  in  accordance  with  the  terms  of 
the  Privacy  Act  at  5  U.S.C.  552a(g);  and 

(2)  File  a  statement  setting  forth  his 
reasons  for  disagreeing  with  the 
decision. 

(d)(1)  A  data  subject's  disagreement 
statement  must  be  concise.  The 
appropriate  system  manager  has  the 
authority  to  determine  the 
"conciseness"  of  the  statement,  taking 
into  account  the  scope  of  the 
disagreement  and  the  complexity  of  the 
issues. 

(2)  In  any  disclosvue  of  information 
about  which  an  individual  has  filed  a 
statement  of  disagreement,  the 
appropriate  system  manager  will  clearly 
note  any  disputed  portion(s)  of  the 
record(s)  and  will  provide  a  copy  of  the 
statement  to  persons  or  other  agencies  to 
whom  the  disputed  record  or  records 
has  been  disclosed  and  for  whom  an 
accounting  of  disclosiue  has  been 
maintained.  A  concise  statement  of  the 
reasons  for  not  making  the  amendments 
requested  may  also  be  provided. 

[FR  Doc.  03-12856  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  6345-(a-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart28 

[CN-02-006] 

RIN0581-AC17 

Revision  of  User  Fees  for  2003  Crop 
Cotton  Classification  Services  to 
Growers 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  mle. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  maintaining  user  fees 
for  cotton  producers  for  2003  crop 
cotton  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  at 
the  same  level  as  in  2002.  This  is  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  2002  user  fee  for  this 
classification  service  was  $1.45  per  bale. 
This  final  rule  would  maintain  the  fee 
for  the  2003  crop  at  $1.45  per  bale.  The 
fee  and  the  existing  reserve  are 
sufficient  to  cover  the  costs  of  providing 
classification  services,  including  costs 
for  administration  and  supervision. 
EFFECTIVE  DATES:  July  1,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Norma  McDill,  Deputy  Administrator, 
Cotton  Program,  AMS,  USDA,  Room 
2641-S,  STOP  0224, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0224.  Telephone  (202)  720-2145, 
facsimile  (202)  690-1718,  or  e-mail 
norma.mcdill@usda.gov. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  March  31,  2003.  (68  FR  15385).  A  15- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  No  comments  were 
received  and  no  changes  have  been 
made  in  the  provisions  of  the  final  rule. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866;  and,  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory'  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  thi^  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601). 
Continuing  the  user  fee  at  the  2002  crop 
level  as  stated  wrill  not  significantly 
affect  small  businesses  as  defined  in  the 
RFA  because: 

(1)  The  fee  represents  a  very  small 
portion  of  the  cost -per-unit  currently 
borne  by  those  entities  utilizing  the 
services.  (The  2002  user  fee  for 
classification  services  was  $1.45  per 
bale;  the  fee  for  the  2003  crop  will  be 


maintained  at  $1.45  per  bale;  the  2003 
crop  is  estimated  at  17,200,000  bales). 

(2)  The  fee  for  services  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  2002  crop,  17,145,000 
bales  were  produced;  and,  virtually  all 
of  these  bales  were  volimtarily 
submitted  by  growers  for  the 
classification  service. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  2001  crop  of 
29.8  cents  per  pound,  500  pound  bales 
of  cotton  are  worth  an  average  of  $149 
each.  The  user  fee  for  classification 
services,  $1.45  per  bale,  is  less  than  one 
percent  of  the  value  of  an  average  bale 
of  cotton. 

Paperwork  Reduction  Act 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320),  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  control  number  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Fees  for  Classification  Under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  ser\'ices  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.45  per  bale  during 
the  2002  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  arid  supervision.  These 
changes  will  be  made  effective  July  1 , 
2003,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.45  per  bale  during 
the  2003  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  2002.  Therefore,  the  2003 
producer's  user  fee  for  classification 
service  is  based  on  the  2002  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
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Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 

2002  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.28  per  bale.  An  increase 
of  .84  percent,  or  2  cents  per  bale, 
increase  due  to  the  implicit  price 
deflator  of  the  gross  domestic  product 
added  to  the  $2.28  would  result  in  a 

2003  base  fee  of  $2.30  per  bale.  The 
formula  in  the  Act  provides  for  the  use 
of  the  percentage  change  in  the  implicit 
price  deflator  of  the  gross  national 
product  (as  indexed  for  the  most  recent 
12-month  period  for  which  statistics  are 
available).  However,  gross  national 
product  has  been  replaced  by  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  2003  crop  is 
estimated  at  16,793,610  bales.  The  2003 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (1  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  35  cents 
per  bale  reduction  and  was  subtracted 
from  the  2003  base  fee  of  $2.30  per  bale, 
resulting  in  a  fee  of  $1.95  per  bale. 

With  a  fee  of  $1.95  per  bale,  the 
projected  operating  reserve  woidd  be 
51.09  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.95 
must  be  reduced  by  50  cents  per  bale, 
to  $1.45  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  2003  season  fee  at 
$1.45  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
would  be  revised  to  reflect  the 
continuation  of  the  HVI  classification 
fee  at  $1.45  per  bale. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  5  cent  per  bale  discoimt  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (c). 

Growers  or  their  designated  agents 
receiving  classification  data  would 
continue  to  inciu-  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  5  cents  per  bale. 


Growers  or  their  designated  agents 
receiving  classification  data  would 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  in  §  28.910  (b)  for  an  owner 
receiving  classification  data  from  the 
central  database  would  remain  at  5 
cents  per  bale,  and  the  minimum  charge 
of  $5.00  for  services  provided  per 
monthly  billing  period  would  remain 
the  same.  The  provisions  of  §  28.910  (c) 
concerning  the  fee  for  new  classification 
memoranda  issued  from  the  central 
database  for  the  business  convenience  of 
an  owner  without  reclassification  of  the 
cotton  will  remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  would  be  maintained  at  $1.45 
per  bale. 

The  fee  for  returning  samples  after 
classification  in  §28.911  would  remain 
at  40  cents  per  sample. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedure,  Cotton,  Cotton  samples, 
Grades,  Market  news.  Reporting  and 
record  keeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— [AMENDED] 

■  1.  The  authority  citation  for  7  CFR  Part 
28,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471^76. 

■  2.  hi  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 


(b)  The  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.45  per  bale. 


■  3.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1    Review  classification. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.45  per  bale. 

***** 

Dated:  May  16,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-12806  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1205 
[Doc.  #  CN-03-002] 

Cotton  Board  Rules  and  Regulations:  . 
Adjusting  Supplemental  Assessment 
on  Imports,  (2003  Amendments) 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  the  Cotton 
Board  Rules  and  Regulations  by 
lowering  the  value  assigned  to  imported 
cotton  for  the  piu°pose  of  calculating 
supplemental  assessments  collected  for 
use  by  the  Cotton  Research  and 
Promotion  Program.  An  adjustment  is 
required  on  an  annual  basis  to  ensiu^ 
that  the  assessments  collected  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton. 

EFFECTIVE  DATE:  June  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick,  Chief,  Research  and 
Promotion  Staff,  Cotton  Program,  AMS, 
USDA,  Stop  0224,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-0224, 
telephone  (202)  720-2259,  facsimile 
(202)  690-1718,  or  email  at 
whitney.rick@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action. 

Executive  Order  12988 

This  nUe  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  12  of  the  Act,  any  person  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  .with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  person^ 
is  afforded  the  opportunity  for  a  hearing 
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the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
qf  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jtmsdiction  to  review  the  Secretary's 
ruling,  provided  a  complaint  is  filed 
within  20  days  from  the  date  of  the 
emtry  of  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
liJ.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
ssmall  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
sjubstantial  number  of  small  businesses. 

There  are  an  estimated  10,000 
iinporters  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
(Jjrder.  This  rule  would  affect  importers 
of  cotton  and  cotton-containing 
products.  The  majority  of  these 
importers  are  small  businesses  under 
the  criteria  established  by  the  Small 
Business  Administration.  This  rule 
vvould  lower  the  assessments  paid  by 
t^e  importers  under  the  Cotton  Research 
4nd  Promotion  Order.  Even  though  the 
assessment  would  be  lowered,  the 
decrease  is  small  and  will  not 
Significantly  affect  small  businesses. 
The  cinrent  assessment  on  imported 
^Otton  is  $0.00862  per  kilogram  of 
imported  cotton.  The  new  assessment  is 
$0.008267,  a  decrease  of  $0.000353  or  a 
4.1  percent  decrease.  From  January 
through  December  2002  approximately 
24  million  was  collected.  Should  the 
6lume  of  cotton  products  imported 
to  tlie  U.S.  remain  at  the  same  level 
2003,  one  could  expect  the  decreased 
assessment  to  generate  approximately 
$23  million  or  a  4.1  percent  decrease 
tom  2002. 

paperwork  Reduction 

j  In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
^gulations  (5  CFR  part  1320),  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.),  the 
^formation  collection  requirements 
contained  in  the  regidation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0093. 

Background 

I '  The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  xmder  Subtitle  G  of  Title  XIX 
of  the  Food,  Agricultiu«,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 


authorized  changes  in  the  funding 
procediu'es  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26,  1991,  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10, 
1991,  (56  FR  64470).  A  proposed  rule 
implementing  the  amended  Order  was 
published  in  the  Federal  Register  on 
December  17,  1991,  (56  FR  65450). 
Implementing  rules  were  published  on 
July  1  and  2, 1992,  (57  FR  29181)  and 
(57  FR  29431),  respectively. 

This  rule  will  decrease  the  value 
assigned  to  imported  cotton  in  the 
Cotton  Board  Rules  and  Regulations  (7 
CFR  1205.510(b)(2)).  This  value  is  used 
to  calculate  supplemental  assessments 
on  imported  cotton  and  the  cotton 
content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  die  practice  of 
assigning  the  calendar  year  weighted 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  to  represent  the  value 
of  imported  cotton.  This  is  done  so  that 
the  assessment  on  domestically 
produced  cotton  and  the  assessment  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar. 
The  source  for  the  average  price  statistic 
is  "Agricultural  Prices,"  a  publication  of 
the  National  Agricidtural  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  weighted  average 
price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (67 
FR  36793)  on  May  28,  2002,  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$.8422  per  kilogram.  This  number  was 
calculated  using  the  annual  weighted 


average  price  received  by  fanners  for 
Upland  cotton  during  the  calendar  year 
2001  which  was  $0,382  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Weighted 
Price  Received  by  U.S.  farmers  for 
Upland  cotton  for  the  calendar  year 
2002,  which  is  $0.35  per  pound,  the 
new  value  of  imported  cotton  is  $0.7716 
per  kilogram.  The  amended  value  is 
$.0706  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figiu-es  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  poimds. 

One  pound  equals  0.453597 
kilograms. 

One  Dollar  per  Bale  Assessment 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg. 
(500  X  .453597). 

$1  per  bale  assessment  equals 
$0.002000  per  pound  (1/500)  or 
$0.004409  per  kg.  (1/226.8). 

Supplemental  Assessment  of  Vio  of  One 
Percent  of  the  Value  of  the  Cotton 
Converted  to  Kilograms 

The  2002  calendar  year  weighted 
average  price  received  by  producers  for 
Upland  cotton  is  $0.35  per  pound  or 
$0.7716  per  kg.  (0.35  x  2.2046). 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.003858 
per  kg.  (0.7716  x  .005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.003858  per  kg.  which 
equals  $0.008267  per  kg. 

The  current  assessment  on  imported 
cotton  is  $0.008620  per  kilogram  of 
imported  cotton.  The  amended 
assessment  is  $0.008267,  a  decrease  of 
$0.000353  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Weighted  Price  of  Upland  Cotton 
Received  by  U.S.  Farmers  during  the 
period  January  through  December  2002. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  colimm  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  figures 
in  this  table  have  been  revised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

A  proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  (68  FR  12310)  on  March  14, 
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2003.  No  comments  were  received 
during  the  period  (March  14  through 
April  14,  2003). 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

■  1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

■  2.  In  §  1205.510.  paragraph  (b)(2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
revised  to  read  as  follows: 

§  1 205.51 0    Levy  of  assessments. 

***** 

(b)  *   *   * 

(2)  The  12-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  farmers  will  be  calculated 
annually.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  purpose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$0.8267  per  kilogram. 

(3)  *   *   * 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


(ii)* 


Import  Assessment  Table 

[Raw  Cotton  Fiber] 


HTS  No. 


Conv.  fact.    Cents/kg. 


5201000500 
5201001200 
5201001400 
5201001800 
5201002200 
5201002400 
5201002800 
5201003400 
5201003800 
5204110000 
5204200000 
5205111000 
5205112000 
5205121000 
5205122000 
5205131000 
5205132000 
5205141000 
5205210020 
5205210090 
5205220020 
5205220090 
5205230020 
5205230090 
5205240020 
5205240090 


0 
0 
0 
0 
0 
0 
0 
0 
0 

1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 
1.1111 


0.8267 
0.8267 
0.8267 
0.8267 
0.8267 
0.8267 
0.8267 
0.8267 
0.8267 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0  9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 
0.9185 


HTS  No. 


5205310000 
5205320000 
5205330000 
5205340000 
5205410020 
5205410090 
5205420020 
5205420090 
5205440020 
5205440090 
5206120000 
5206130000 
5206140000 
5206220000 
5206230000  , 
5206240000  , 
5206310000 
5207100000 
5207900000 
5208112020  . 
5208112040  . 
5208112090  . 
5208114020  . 
5208114060  . 
5208114090  . 
5208118090  . 
5208124020  . 
5208124040  . 
5208124090  . 
5208126020  . 
5208126040  . 
5208126060  . 
5208126090  . 
5208128020  . 
5208128090  . 
5208130000  . 
5208192020  . 
5208192090  . 
5208194020  . 
5208194090  . 
5208196020  . 
5208196090  . 
5208224040  . 
5208224090  . 
5208226020  . 
5208226060  . 
5208228020  . 
5208230000  . 
5208292020  . 
5208292090  . 
5208294090  . 
5208296090  . 
5208298020  . 
5208312000  . 
5208321000  . 
5208323020  . 
5208323040  . 
5208323090  . 
5208324020  . 
5208324040  . 
5208325020  . 
5208330000  . 
5208392020  . 
5208392090  . 
5208394090  . 
5208396090  ., 
5208398020  ., 
5208412000  ., 
5208416000  . 


Conv.  fact,  i  Cents/kg. 


1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

1.111 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

1.1111 

0.5556 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.145,5 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

i:i455  i 

1.1455  j 

1.1455  I 

1.1455  I 

1.1455 

1.1455 

1.1455 

i:i455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 


0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.9185 

0.4593 

0.4593 

0.4593 

0.4593 

0.4593 

0.4593 

0.4593 

0.9185 

0.4593 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 

0.9470 
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[Raw  Cotton  Fiber] 


HTS  No. 


5208418000 
5208421000 
5208423000 
5208424000 
5208425000 
5208430000 
5208492000 
5208494020 
5208494090 
5208496010 
5208496090 
5208498090  , 
5208512000  . 
5208516060  . 
5208518090  . 
5208523020  . 
5208523045  . 
5208523090  . 
5208524020  . 
5208524045  . 
5208524065  . 
5208525020  . 
5208530000  . 
5208592025  . 
5208592095  . 
5208594090  . 
5208596090  . 
5209110020  . 
5209110035  . 
5209110090  . 
5209120020  . 
5209120040  . 
5209190020  . 
5209190040  . 
5209190060  . 
5209190090  . 
5209210090  . 
5209220020  . 
5209220040  . 
5209290040  . 
5209290090  . 
5209313000  . 
5209316020  . 
5209316035  . 
5209316050  . 
5209316090  . 
5209320020  . 
5209320040  . 
5209390020  . 
5209390040  ., 
5209390060  . 
5209390080  ., 
5209390090  ., 
5209413000  .. 
5209416020  .. 
5209416040  .. 
5209420020  .. 
5209420040  .. 
5209430030  .. 
5209430050  .. 
5209490020  .. 
5209490090  .. 
5209516035  .. 
5209516050  .. 
5209520020  .. 
5209590025  .. 
5209590040  .. 
5209590090  .. 
5210114020  .. 


Conv.  fact. 


Cents/kg. 


1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.0309 

0.8522 

1.0309 

0.8522 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

1.1455 

0.9470 

0.6873 

0.5682 
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[Raw  Cotton  Fiber 

[Raw  Cotton  Fiber] 

HTS  No. 

Conv.  fact. 

Cents/kg. 

HTS  No. 

Conv.  fact. 

Cents/kg. 

HTS  No. 

Conv.  fact. 

Cents/kg. 

5210114040  .... 

0.6873 

0.5682 

5702109020  .... 

1.1 

0.9094 

600643Q085  .... 

0.1157 

0.0956 

5210116020  .... 

0.6873 

0.5682 

5702312000  .... 

0.0778 

0.0643 

6006440085  .... 

0.1157 

0.0956 

5210116040  .... 

0.6873 

0.5682 

5702411000  .... 

0.0722 

0.0597 

6101200010  .... 

1.0094 

0.8345 

5210116060  .... 

0.6873 

0.5682 

5702412000  .... 

0.0778 

0.0643 

6101200020  .... 

1.0094 

0.8345 

5210118020  .... 

0.6873 

0.5682 

5702421000  .... 

0.0778 

0.0643 

6102200010  .... 

1.0094 

0.8345 

5210120000  .... 

0.6873 

0.5682 

5702913000  .... 

0.0889 

0.0735 

6102200020  .... 

1.0094 

0.8345 

521 

0192090  .... 

0.6873 

0.5682 

5702991010  .... 

1.1111 

0.9185 

6103421020  .... 

0.8806 

0.7280 

521 

0214040  .... 

0.6873 

0.5682 

5702991090  .... 

1.1111 

0.9185 

6103421040  .... 

0.8806 

0.7280 

521 

0216020  .... 

0.6873 

0.5682 

5703900000  .... 

0.4489 

0.3711 

6103421050  .... 

0.8806 

07280 

521 

0216060  .... 

0.6873 

0.5682 

5801210000  .... 

1.1455 

0.9470 

6103421070  .... 

0.8806 

0.7280 

5210218020  ... 

0.6873 

0.5682 

5801230000  .... 

1.1455 

0.9470 

6103431520  .... 

0.2516 

0.2080 

5210314020  .... 

0.6873 

0.5682 

5801250010  .... 

1.1455 

0.9470 

6103431540  .... 

0.2516 

0.2080 

521 

0314040  .... 

0.6873 

0.5682 

5801250020  .... 

1.1455 

0.9470 

6103431550  .... 

0.2516 

0.2080 

521 

0316020  .... 

0.6873 

0.5682 

5801260020  .... 

1.1455 

0.9470 

6103431570  .... 

0.2516 

0.2080 

521 

0318020  .... 

0.6873 

0.5682 

5802190000  .... 

1.1455 

0.9470 

6104220040  .... 

0.9002 

0.7442 

521 

0414000  .... 

0.6873 

0.5682 

5802300030  .... 

0.5727 

0.4735 

6104220060  .... 

0.9002 

0.7442 

521 

0416000  .... 

0.6873 

0.5682 

5804291000  .... 

1.1455 

0.9470 

6104320000  .... 

0.9207 

0.7611 

521 

0418000  .... 

0.6873 

0.5682 

5806200010  .... 

0.3534 

0.2922 

6104420010  .... 

0.9002 

0.7442 

5210498090  .... 

0.6873 

0.5682 

5806200090  .... 

0.3534 

0.2922 

6104420020  .... 

0.9002 

0.7442 

521 

0514040  .... 

0.6873 

0.5682 

5806310000  .... 

1.1455 

0.9470 

6104520010  .... 

0.9312 

0.7698 

521 

0516020  .... 

0.6873 

0.5682 

5806400000  .... 

0.4296 

0.3552 

6104520020  .... 

0.9312 

0.7698 

521 

0516040  .... 

0.6873 

0.5682 

5808107000  .... 

0.5727 

0.4735 

6104622006  .... 

0.8806 

0.7280 

521 

0516060  .... 

0.6873 

0.5682 

5808900010  .... 

0.5727 

0.4735 

6104622011  .... 

0.8806 

0.7280 

521 

1110090  .... 

0.6873 

0.5682 

5811002000  .... 

1.1455 

0.9470 

6104622016  .... 

0.8806 

0.7280 

521 

1120020  .... 

0.6873 

0.5682 

6001106000  .... 

1.1455 

0.9470 

6104622021  .... 

0.8806 

0.7280 

521 

1190020  .... 

0.6873 

0.5682 

6001210000  .... 

0.8591 

0.7102 

6104622026  .... 

0.8806 

0.7280 

521 

1190060  .... 

0.6873 

0.5682 

6001220000  .... 

0.2864 

0.2368 

6104622028  .... 

0.8806 

0.7280 

521 

1210025  .... 

0.6873 

0.5682 

6001910010  .... 

0.8591 

0.7102 

6104622030  .... 

0.8806 

0.7280 

521 

1210035  .... 

0.4165 

0.3443 

6001910020  .... 

0.8591 

0.7102 

6104622060  .... 

0.8806 

0.7280 

521 

1210050  .... 

0.6873 

0.5682 

6001920020  .... 

0.2864 

0.2368 

6104632006  .... 

0.3774 

.  0.3120 

521 

1290090  .... 

0.6873 

0.5682 

6001920030  .... 

0.2864 

0.2368 

6104632011  .... 

0.3774 

0.3120 

521 

1320020  .... 

0.6873 

0.5682 

6001920040  .... 

0.2864 

0.2368 

6104632026  .... 

0.3774 

0.3120 

5211390040  .... 

0.6873 

0.5682 

6003203000  .... 

0.8681 

0.7177 

6104632028  .... 

0.3774 

0.3120 

5211390060.... 

0.6873 

0.5682 

6003306000  .... 

0.2894 

0.2392 

6104632030  .... 

0.3774 

0.3120 

5211490020.... 

0.6873 

0.5682 

6003406000  .... 

0.2894 

0.2392 

6104632060  .... 

0.3774 

0.3120 

5211490090  .... 

0.6873 

0.5682 

6005210000  .... 

0.8R81 

0.7177 

6104692030  .... 

0.3858 

0.3189 

5211590025  .... 

0.6873 

0.5682 

6005220000  .... 

0.8681 

0.7177 

6105100010  .... 

0.985 

0.8143 

5212146090  .... 

0.9164 

0.7576 

6005230000  .... 

0.8681 

0.7177 

6105100020  .... 

0.985 

0.8143 

5212156020  .... 

0.9164 

0.7576 

6005240000  .... 

0.8681 

0.7177 

6105100030  .... 

0.985 

0.8143 

5212216090  .... 

0.9164 

0.7576 

6005310010  .... 

0.2894 

0.2392 

6105202010  .... 

0.3078 

0.2545 

5509530030  .... 

0.5556 

0.4593 

6005320010  .... 

0.2894 

0.2392 

6105202030  .... 

0.3078 

0.2545 

5509530060  .... 

0.5556 

0.4593 

6005330010  .... 

0.2894 

0.2392 

6106100010  .... 

0.985 

0.8143 

5513110020  .... 

0.4009 

0.3314 

6005340010  .... 

0.2894 

0.2392 

6106100020  .... 

0.985 

0.8143 

5513110040  .... 

0.4009 

0.3314 

6005410010  .... 

0.2894 

0.2392 

6106100030  .... 

0.985 

0.8143 

5513110060  .... 

0.4009 

0.3314 

6005420010  .... 

0.2894 

0.2392 

6106202010  .... 

0.3078 

0.2545 

5513110090  .... 

0.4009 

0.3314 

6005430010  .... 

0.2894 

0.2392 

6106202030  .... 

0.3078 

0.2545 

5513120000  .... 

0.4009 

0.3314 

6005440010  .... 

0.2894 

0.2392 

6107110010  .... 

1.132? 

0.9360 

5513130020  .... 

0.4009 

0.3314 

6005310080  .... 

0.2894 

0.2392 

6107110020  .... 

1.132? 

0.9360 

5513210020  .... 

0.4009 

0.3314 

6005320080  .... 

0.2894 

0.2392 

6107120010  .... 

0.5032 

0.4160 

5513310000  .... 

0.4009 

0.3314 

6005330080  .... 

0.2894 

0.2392 

6107210010  .... 

0.8806 

0.7280 

5514120020  .... 

0.4009 

0.3314 

6005340080  .... 

0.2894 

0.2392 

6107220015  .... 

0.3774 

0.3120 

5516420060  .... 

0.4009 

0.3314 

6005410080  .... 

0.2894 

0.2392 

6107220025  .... 

0.3774 

0.3120 

5516910060  .... 

0.4009 

0.3314 

6005420080  .... 

0.2894 

0.2392 

6107910040  .... 

1.2581 

1.0401 

5516930090  .... 

0.4009 

0.3314 

6005430080  .... 

0.2894 

0.2392 

6108210010  .... 

1.2445 

1.0288 

5601210010  .... 

1.1455 

0.9470 

6005440080  .... 

0.2894 

0.2392 

6108210020  .... 

1.2445 

1.0288 

5601210090  .... 

1.1455 

0.9470 

6006211000  .... 

1.1574 

0.9568 

6108310010  .... 

1.1201 

0.9260 

5601300000  .... 

1.1455 

0.9470 

6006221000  .... 

1.1574 

0.9568 

6108310020  .... 

1.1201 

0.9260 

5602109090  .... 

0.5727 

0.4735 

6006231000  .... 

1.1574 

0.9568 

6108320010  .... 

0.2489 

0.2058 

5602290000  .... 

1.1455 

0.9470 

6006241000  .... 

1.1574 

0.9568 

6108320015  .... 

0.2489 

0.2058 

5602906000  .... 

0.526 

0.4348 

6006310040  .... 

0.1157 

0.0956 

6108320025  .... 

0.2489 

0.2058 

5604900000  .... 

0.5556 

0.4593 

6006320040  .... 

0.1157 

0.0956 

6108910005  .... 

1.2445 

1.0288 

5607909000  .... 

0.8889 

0.7349 

6006330040  ....- 

0.1157 

0.0956 

6108910015  .... 

1.2445 

1.0288 

5608901000  .... 

1.1111 

0.9185 

6006340040  .... 

0.1157 

0.0956 

6108910025  .... 

1.2445 

1.0288 

5608902300  .... 

1.1111 

0.9185 

6006310080  .... 

0.1157 

0.0956 

6108910030  .... 

1.2445 

1.0288 

5609001000  .... 

1.1111 

0.9185 

6006320080  .... 

0.1157 

0.0956 

6108920030  .... 

0.2489 

0.2058 

5609004000  .... 

0.5556 

0.4593 

6006330080  .... 

0.1157 

0.0956 

6169100005  .... 

0.9956 

0.8231 

5701104000  .... 

0.0556 

0.0460 

6006340080  .... 

0.1157 

0.0956 

6109100007  .... 

0.9956 

0.8231 

5701109000  .... 

0.1111 

0.0918 

6006410085  .... 

0.1157 

0.0956 

6109100009  .... 

0.9956 

0.8231 

5701901010  .... 

1.0444 

0.8634 

6006420085  .... 

0.1157 

0.0956 

6109100012  .... 

0.9956 

0.8231 
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HTS  No. 

Conv.  tact. 

Cents/kg. 

6109100014  .... 

0.9956 

0.8231 

6109100018  .... 

0.9956 

0.8231 

6109100023  .... 

0.9956 

0.8231 

6109100027  .... 

0.9956 

0.8231 

6109100037  .... 

0.9956 

0.8231 

6109100040  .... 

0.9956 

0.8231 

6109100045  .... 

0.9956 

0.8231 

6109100060  .... 

0.9956 

0.8231 

6109100065  .... 

0.9956 

0.8231 

6109100070  .... 

0.9956 

0.8231 

6109901007  .... 

0.3111 

0.2572 

6109901009  .... 

0.3111 

0.2572 

6109901049  .... 

0.3111 

0.2572 

6109901050  .... 

0.3111 

0.2572 

6109901060  .... 

0.3111 

0.2572 

6109901065  .... 

0.3111 

0.2572 

6109901090  .... 

0.3111 

0.2572 

6110202005  .... 

1.1837 

0.9786 

6110202010  .... 

1.1837 

0.9786 

6110202015  .... 

1.1837 

0.9786 

6110202020  .... 

1.1837 

0.9786 

6110202025  .... 

1.1837 

0.9786 

6110202030  ..,. 

1.1837 

0.9786 

6110202035  .... 

1.1837 

0.9786 

6110202040  .... 

1.1574 

0.9568 

6110202045  .... 

1.1574 

0.9568 

6110202065  .... 

1.1574 

0.9568 

6110202075  .... 

1.1574 

0.9568 

6110909022  .... 

0.263 

0.2174 

6110909024  .... 

0.263 

0.2174 

6110909030  .... 

0.3946 

0.3262 

6110909040  .... 

0.263 

0.2174 

6110909042  .... 

0.263 

0.2174 

6111201000  .... 

1.2581 

1.0401 

6111202000  .... 

1.2581 

1.0401 

6111203000  .... 

1.0064 

0.8320 

6111205000  .... 

1.0064 

0.8320 

6111206010  .... 

1.0O64 

0.8320 

6111206020  .... 

1.0064 

0.8320 

6111206030.... 

1.0064 

0.8320 

6111206040  .... 

1.0064 

0.8320 

6111305020  .... 

0.2516 

0.2080 

6111305040  .... 

0.2516 

0.2080 

6112110050  .... 

0.7548 

0.6240 

6112120010  .... 

0.2516 

0.2080 

6112120030  .... 

0.2516 

0.2080 

6112120040  .... 

0.2516 

0.2080 

6112120050  .... 

0.2516 

0.2080 

6112120060  .... 

0.2516 

0.2080 

6112390010  .... 

1.1322 

0.9360 

6112490010  .... 

0.9435 

0.7800 

6114200005  .... 

0.9002 

0.7442 

6114200010  .... 

0.9002 

0.7442 

6114200015  .... 

0.9002 

0.7442 

6114200020  .... 

1.286 

1.0631 

6114200040  .... 

0.9002 

0.7442 

6114200046  .... 

0.9002 

0.7442 

6114200052  .... 

0.9002 

0.7442 

6114200060  .... 

0.9002 

0.7442 

6114301010  .... 

0.2572 

0.2126 

6114301020  .... 

0.2572 

0.2126 

6114303030  .... 

0.2572 

0.2126 

6115198010  .... 

1.0417 

0.8612 

6115929000  .... 

1.0417 

0.8612 

6115936020  .... 

0.2315 

0.1914 

6116101300  .... 

0.3655 

0.3022 

6116101720  .... 

0.8528 

0.7050 

6116926420  .... 

1.0965 

0.9065 

6116926430  .... 

1.2183 

1.0072 

HTS  No. 

Conv.  fact. 

Cents/kg. 

6116926440  .... 

1.0965 

0.9065 

6116928800  .... 

1.0965 

0.9065 

6117809510.... 

0.9747 

0.8058 

6117809540  .... 

0.3655 

0.3022 

6201121000  .... 

0.948 

0.7837 

6201122010  .... 

0.8953 

0.7401 

6201122050  .... 

0.6847 

0.5660 

6201122060  .... 

0.6847 

0.5660 

6201134030  .... 

0.2633 

0.2177 

6201921000  .... 

0.9267 

0.7661 

6201921500  .... 

1.1583 

0.9576 

6201922010  .... 

1.029Q 

0.8512 

6201922021  .... 

1.2871 

1.0640 

6201922031  .... 

1.2871 

1.0640 

6201922041  .... 

1.2871 

1.0640 

6201922051  .... 

1.0296 

0.8512 

6201922061  .... 

1.0296 

0.8512 

6201931000  .... 

0.3089 

0.2554 

6201933511  .... 

0.2574 

0.2128 

6201933521  .... 

0.2574 

0.2128 

6201999060  .... 

0.2574 

0.2128 

6202121000  .... 

0.9372 

0.7748 

6202122010  .... 

1.1064 

0.9147 

6202122025  .... 

1.3017 

1.0761 

6202122050  .... 

0.8461 

0.6995 

6202122060  .... 

0.8461 

0.6995 

6202134005  .... 

02664 

0.2202 

6202134020  .... 

0.333 

0.2753 

6202921000  .... 

1.0413 

0.8608 

6202921500  .... 

1.0413 

0.8608 

6202922026  .... 

1.3017 

1.0761 

6202922061  .... 

1.0413 

0.8608 

6202922071  .... 

1.0413 

0.8608 

6202931000  .... 

0,3124 

0.2583 

6202935011  .... 

0.2603 

0.2152 

6202935021  .... 

0.2603 

0.2152 

6203122010  .... 

0.1302 

0.1076 

6203221000  .... 

1.3017 

1 .0761 

6203322010  .... 

1.2366 

1 .0223 

6203322040  .... 

1.2366 

1.0223 

6203332010  .... 

0.1302 

0.1076 

6203392010  .... 

1.1715 

0.9685 

6203399060  .... 

0.2603 

0.2152 

6203422010  .... 

0.9961 

0.8235 

6203422025  .... 

0.9961 

0.8235 

6203422050  .... 

0.9961 

0.8235 

6203422090  .... 

0.9961 

0.8235 

6203424005  .... 

1.2451 

1.0293 

6203424010  .... 

1 .2451 

1.0293 

6203424015  .... 

0.9961 

0.8235 

6203424020  .... 

1.2451 

1.0293 

6203424025  .... 

1.2451 

1.0293 

6203424030  .... 

1.2451 

1.0293 

6203424035  .... 

1.2451 

1.0293 

6203424040  .... 

0.9961 

0.8235 

6203424045  .... 

0.9961 

0.8235 

6203424050  .... 

0.9238 

0.7637 

6203424055  .... 

0.9238 

0.7637 

6203424060  .... 

0.9238 

0.7637 

6203431500  .... 

0.1245 

0.1029 

6203434010  .... 

0.1232 

0.1018 

6203434020  .... 

0.1232 

0.1018 

6203434030  .... 

0.1232 

0.1018 

6203434040  .... 

0.1232 

0.1018 

6203498045  .... 

0.249 

0.2058 

6204132010  .... 

0.1302 

0.1076 

6204192000  .... 

0.1302 

0.1076 

6204198090  .... 

0.2603 

0.2152 

6204221000  .... 

1.3017 

1.0761 

HTS  No. 

Conv.  fact. 

Cents/I<g. 

6204223030  .... 

1.0413 

0.8608 

6204223040  .... 

1.0413 

0.8608 

6204223050  .... 

1.0413 

0.8608 

6204223060  .... 

1.0413 

0.8608 

6204223065  .... 

1.0413 

0.8608 

6204292040  .... 

0.3254 

0.2690 

6204322010  .... 

1.2366 

1.0223 

6204322030  .... 

1.0413 

0.8608 

6204322040  .... 

1.0413 

0.8608 

6204423010  .... 

1.2728 

1.0522 

6204423030  .... 

0.9546 

0.7892 

6204423040  .... 

0.9546 

0.7892 

6204423050  .... 

0.9546 

0.7892 

6204423060  .... 

0.9546 

0.7892 

6204522010  .... 

1.2654 

1.0461 

6204522030  .... 

1.2654 

1.0461 

6204522040  .... 

1.2654 

1.0461 

6204522070  .... 

1.0656 

0.8809 

6204522080  .... 

1 .0656 

0.8809 

6204533010  .... 

02664 

0.2202 

6204594060  .... 

0.2664 

0.2202 

6204622010  .... 

0.9961 

0.8235 

6204622025  .... 

0.9961 

0.8235 

6204622050  .... 

0.9961 

0.8235 

6204624005  .... 

1 .2451 

1.0293 

6204624010  .... 

1.2451 

1 .0293 

6204624020  .... 

0.9961 

0.8235 

6204624025  .... 

1.2451 

1.0293 

6204624030  .... 

1.2451 

1.0293 

6204624035  .... 

1.2451 

1.0293 

6204624040  .... 

1.2451 

1.0293 

6204624045  .... 

0.9961 

0.8235 

6204624050  .... 

0.9961 

0.8235 

6204624055  .... 

0.9854 

0.8146 

6204624060  .... 

0.9854 

0.8146 

6204624065  .... 

0.9854 

0.8146 

6204633510  .... 

0.2546 

0.2105 

6204633530  .... 

0.2546 

0.2105 

6204633532  .... 

0.2437 

0.2015 

6204633540  .... 

0.2437 

0.2015 

6204692510  .... 

0.249 

0.2058 

6204692540  .... 

0.2437 

0.2015 

6204699044  .... 

0.249 

0.2058 

6204699046  .... 

0.249 

0.2058 

6204699050  .... 

0.249 

0.2058 

6205202015  .... 

0.9961 

0.8235 

6205202020  .... 

0.9961 

0.8235 

6205202025  .... 

0.9961 

0.8235 

6205202030  .... 

0.9961 

0.8235 

6205202035  .... 

1.1206 

0.9264 

6205202046  .... 

0.9961 

0.8235 

6205202050  .... 

0.9961 

0.8235 

6205202060  .... 

0.9961 

0.8235 

6205202065  .... 

0.9961 

0.8235 

6205202070  .... 

0.9961 

0.8235 

6205202075  .... 

0.9961 

0.8235 

6205302010  .... 

0.3113 

0.2574 

6205302030  .... 

0.3113 

0.2574 

6205302040  .... 

0.3113 

0.2574 

6205302050  .... 

0.3113 

0.2574 

6505302070  .... 

0.3113 

0.2574 

6205302080  .... 

0.3113 

0.2574 

6206100040  .... 

0.1245 

0.1029 

6206303010  .... 

0.9961 

0.8235 

6206303020  .... 

0.9961 

0.8235 

6206303030  .... 

0.9961 

0.8235 

6206303040  .... 

0.9961 

0.8235 

6206303050  .... 

0.9961 

0.8235 

6206303060  .... 

0.9961 

0.8235 

Federal  Register / Vol.  68,  No.  99 /Thursday.  May  22,  2003 /Rules  and  Regulations  27903 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTS  No. 


6206403010  .... 
6206403030  .... 
6206900040  .... 
6207110000  .... 
6207199010  .... 
6207210030  .... 
6207220000  .... 
6207911000  .... 
6207913010  .... 
6207913020  .... 
6208210010  .... 
6208210020  .... 
6208220000  .... 
6208911010  .... 
6208911020  .... 
6208913010  .... 
6209201000  .... 
6209203000  .... 
6209205030  .... 
6209205035  .... 
6209205040  .... 
6209205045  .... 
6209205050  .... 
6209303020  .... 
6209303040  .... 
6210109010  .... 
6210403000  .... 
6210405020  .... 
6211111010  .... 
6211111020  .... 
6211118010  .... 
6211118020  .... 
6211320007  .... 
6211320010  .... 
6211320015  .... 
6211320030  .... 
6211320060  .... 
6211320070  .... 
6211330010  .... 
6211330030  .... 
6211330035  .... 
6211330040  .... 
6211420010  .... 
6211420020  .... 
6211420025  .... 
6211420060  .... 
6211420070  .... 
6211430010  .... 
6211430030  .... 
6211430040  .... 
6211430050  .... 
6211430060  .... 
6211430066  .... 
6212105020  .... 
6212109010  .... 
6212109020  .... 
6212200020  .... 
6212900030  .... 
6213201000  .... 
6213202000  .... 
6213901000  .... 
6214900010  .... 
6216000800  .... 
6216001720  .... 
6216003800  .... 
6216004100  .... 
6217109510  .... 
6217109530  .... 
6301300010  .... 


Conv.  fact. 


0.3113 

0.3113 

0.249 

1.0852 

0.3617 

1.1085 

0.3695 

1.1455 

1.1455 

1.1455 

1.0583 

1.0583 

0.1245 

1.1455 

1.1455 

1.1455 

1.1577 

0.9749 

0.9749 

0.9749 

1.2186 

0.9749 

0.9749 

0.2463 

0.2463 

0.2291 

0.0391 

0.4556 

0.1273 

0.1273 

1.1455 

1.1455 

0.8461 

1.0413 

1.0413 

0.9763 

0.9763 

0.9763 

0.3254 

0.3905 

0.3905 

0.3905 

1.0413 

1.0413 

1.1715 

1.0413 

1.1715 

0.2603 

0.2603 

0.2603 

0.2603 

0.2603 

0.2603 

0.2412 

0.9646 

0.2412 

0.3014 

0.1929 

1.1809 

1.0628 

0.4724 

0.9043 

0.2351 

0.6752 

1.2058 

1.2058 

1.0182 

0.2546 

0.8766 


Cents/kg. 


0.2574 

0.2574 

0.2058 

0.8971 

0.2990 

0.9164 

0.3055 

0.9470 

0.9470 

0.9470 

0.8749 

0.8749 

0.1029 

0.9470 

0.9470 

0.9470 

0.9571 

0.8059 

0.8059 

0.8059 

1.0074 

0.8059 

0.8059 

0.2036 

0.2036 

0.1894 

0.0323 

0.3766 

0.1052 

0.1052 

0.9470 

0.9470 

0.6995 

0.8608 

0.8608 

0.8071 

0.8071 

0.8071 

0.2690 

0.3228 

0.3228 

0.3228 

08608 

0.8608 

0.9685 

0.8608 

0.9685 

0.2152 

0.2152 

0.2152 

0.2152 

0.2152 

0.2152 

0.1994 

0.7974 

0.1994 

0.2492 

0.1595 

0.9763 

0.8786 

0.3905 

0.7476 

0.1944 

0.5582 

0.9968 

0.9968 

0.8417 

6.2105 

0.7247 


Import  Assessment  Table— 

Continued 

[Raw  Cotton  Fiber] 


HTS  No. 


6301300020 

6302100005 

6302100008 

6302100015 

6302215010 

6302215020 

6302217010 

6302217020 

6302217050 

6302219010 

6302219020 

6302219050 

6302222010 

6302222020 

6302313010 

6302313050 

6302315050 

6302317010 

6302317020 

6302317040 

6302317050 

6302319010 

6302319040 

6302319050. 

6302322020 

6302322040 

6302402010 

6302511000 

6302512000 

6302513000 

6302514000 

6302600010 

6302600020 

6302600030  , 

6302910005 

6302910015  . 

6302910025  . 

6302910035  , 

6302910045  . 

6302910050  . 

6302910060  . 


Conv.  fact. 


0.8766 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.8182 

1.1689 

0.8182 

1.1689 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.9935 

0.5844 

0.8766 

0.5844 

0.8182 

1.1689 

1.052 

1.052 

1.052 

1.1689 

1.052 

1.052 

1.052 

1.052 

1.052 


Cents/kg. 


6303110000  .... 

0.9448 

0.7811 

6303910010  .... 

0.6429 

0.5315 

6303910020  .... 

0.6429 

0.5315 

6304111000  .... 

1.0629 

0.8787 

6304190500  .... 

1.052 

0.8697 

6304191000  .... 

1.1689 

0.9663 

6304191500  .... 

0.4091 

0.3382 

6304192000  .... 

0.4091 

0.3382 

6304910020  .... 

0.9351 

0.7730 

6304920000  .... 

0.9351 

0.7730 

6505901540  .... 

0.181 

0.1496 

6505902060  .... 

0.9935 

0.8213 

6505902545  .... 

0.5844 

0.4831 

0.7247 
0.9663 
0.9663 
0.9663 
0.6764 
0.6764 
0.9663 
0.9663 
0.9663 
0.6764 
0.6764 
0.6764 
0.3382 
0.3382 
0.6764 
0.9663 
0.6764 
0.9663 
0.9663 
0.9663 
0.9663 
0.6764 
0.6764 
0.6764 
0.3382 
0.3382 
0.8213 
0.4831 
0.7247 
0.4831 
0.6764 
0.9663 
0.8697 
0.8697 
0.8697 
0.9663 
0.8697 
0.8697 
0.8697 
0.8697 
0.8697 


Dated:  May  16,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-12802  Filed  5-21-03:  8:45  am) 

BILLING  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 

RIN3150-AH07 

Radiation  Exposure  Reports:  Labeling 
Personal  Information,  Confirmation  of 
Effective  Date 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Direct  final  rule:  Confinnation 
of  effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  June  9,  2003,  for  the 
direct  final  rule  that  was  published  in 
the  Federal  Register  on  March  25,  2003 
(68  FR  14307).  This  direct  final  rule 
amended  the  NRC's  regulations  on 
written  event  reports  submitted  to  the 
NRC  that  contain  personal  information. 

DATES:  The  effective  date  of  June  9, 
2003,  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Docmnents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23, 
11555  Rockville  Pike,  Rockville,  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  Web  site  [http:// 
TuIeforum.IJnl.gov).  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Ms.  Carol  Gallagher  at  (301) 
415-5905;  e-mail  CAG@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-8126  (e- 
mail:  mlhl@nrc.gov.). 

SUPPLEMENTARY  INFORMATION:  On  March 
25,  2003  (68  FR  14307),  the  NRC 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  part  20  requiring 
licensees  to  clearly  label  any  section  of 
the  written  event  report  containing 
personal  information  "Privacy  Act 
Information:  Not  for  Public  Disclosing." 
In  the  direct  final  rule,  NRC  stated  that 
if  no  significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  June  9,  2003.  The  NRC 
did  not  receive  any  comments  that 
warranted  withdrawal  of  the  direct  final 
rule.  Therefore,  this  rule  will  become 
effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  May.  2003. 
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For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  03-12847  Filed  5-21-03;  8:45  am) 

BILLING  CODE  7S90-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  573 

[Docket  No.  02F-0327] 

Food  Additive  Permitted  in  Feed  and 
Drinl(ing  Water  of  Animals;  Feed-Grade 
Biuret 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  food  additives  to  provide 
for  the  safe  use  of  feed-grade  biuret  in 
lactating  dairy  cattle  feed.  This  action  is 
in  response  to  a  food  additive  petition 
filed  by  ADM  Alliance  Nutrition^  Inc. 
DATES:  This  rule  is  effective  May  22, 
2003;  written  objections  and  request  for 
hearing  should  be  submitted  by  July  23, 
2003. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6656. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  notice  published  in  the  Federal 
Register  of  August  28,  2002  (67  FR 
55269),  FDA  announced  that  a  food 
additive  petition  (FAP  2248)  had  been 
filed  by  ADM  Alliance  Nutrition,  Inc., 
1000  North  30th  St.,  P.O.  Box  Cl., 
Quincy,  IL  62305-7100.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  Part  573  Food  Additives 
Permitted  in  Feed  and  Drinking  Water  of 
Animals  (21  CFR  part  573)  to  provide 
for  the  use  of  feed  grade  bixuet  in  the 
diets  of  lactating  dairy  cows.  The  notice 
of  filing  provided  for  a  75-day  comment 
period  on  the  petitioner's  envirorunental 
information.  No  substantive  comments 
have  been  received. 


II.  Conclusion 

FDA  has  evaluated  data  submitted  by 
the  sponsor  of  the  petition  and 
concludes  that  the  data  establish  the 
safety  and  functionality  of  feed-grade 
biuret  for  use  as  proposed. 

III.  Public  Disclosure 

hi  accordance  with  §  571.1(h)  (21  CFR 
571.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Veterinary 
Medicine  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  571.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Objections  and  Hearing  Requests 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  23,  2003,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a,  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  573 

Animal  feeds.  Food  additives. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  573  is  amended  as  follows: 

PART  573— FOOD  ADDITIVES 
PERMITTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

■  1 .  The  authority  citation  for  21  CFR 
part  573  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

§573.220    Feed-grade  biuret. 

■  2.  Section  573.220  Feed-grade  biuret  is 
amended  by  removing  paragraph 
lc)(l){iii). 

Dated:  May  14,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  03-12785  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  207 
RIN  0790-AH02 

Implementation  of  Section  740  of  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century  as 
Amended  by  Section  1051  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2003 

AGENCY:  Department  of  Defense. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  rule  prescribes 
regulations  to  implement  Section  740  of 
the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century  as  amended  by  Section  1051  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2003.  The  regulations 
will  establish  procedures  for  the  sale  of 
excess  Department  of  Defense  aircraft  to 
persons  or  entities  that  provide  oil  spill 
response  services  (including  the 
application  of  oil  dispersants  by  air) 
pursuant  to  an  oil  spill  response  plan 
that  has  been  approved  by  the  Secretary 
of  the  Department  in  which  the  Coast 
Guard  is  operating. 
DATES:  Effective  May  22,  2003  until 
September  30,  2006.  Comments  are 
requested  by  July  21,  2003. 

ADDRESSES:  Forward  comments  to  the 
Assistant  Deputy  Under  Secretary  of 
Defense  (Supply  Chain  Integration), 
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3500  Defense  Pentagon,  Room  3B730, 
Washington,  DC  20301-3500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Bennett  (703)  692-6031. 
SUPPLEMENTARY  INFORMATION: 

I.  [Background 

Section  740  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century  (Public  Law  016-181, 
114  Stat.  173)  states  that, 
notwithstanding  section  202  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  483)  and 
subject  to  subsections  (b)  and  (c),  the 
Secretary  of  Defense  may  sell,  during 
the  period  begiiming  on  the  date  of 
enactment  of  this  Act  and  ending 
September  30,  2002,  certain  aircraft  and 
aircraft  parts  to  a  person  or  entity  that 
provides  oil  spill  response  services 
(including  the  application  of  oil 
dijspersants  by  air)  pursuant  to  an  oil 
spill  response  plan  that  has  been 
approved  by  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating.  Section  740  states  that,  as 
soon  as  practicable  after  the  date  of 
enactment  of  the  Act,  the  Secretary  of 
Defense,  in  consultation  with  the 
Secretary  of  Transportation  and  the 
Administrator  of  General  Services,  shall 
prescribe  regulations  relating  to  the  sale 
of  aircraft  and  aircraft  parts  under  this 
section.  Section  1051  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2003  (Pub.  L.  107-314,  116  Stat. 
2648)  provides  for  a  four-year  extension 
to  this  authority.  This  interim  final  xule 
prescribes  such  regulations. 

II.  Administrative  Requirements 

A.  Executive  Order  12866 

ft  has  been  determined  that  32  CFR 
207  is  not  a  significant  regulatory 
action.  The  rule  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  the  recipients  thereof;  or  (4)  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

B.  iUnfunded  Mandates  Reform  Act 

It  has  been  certified  that  32  CFR  part 
207  does  not  contain  a  Federal  Mandate 


that  my  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

C  Regulatory  Flexibility  Act 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  applies  only  to  the  sale  of 
certain  aircraft  and  aircraft  parts  to 
those  entities  that  provide  oil  spill 
response  services.  The  U.S.  Department 
of  Transportation  provides  the  list  of 
eligible  entities  that  may  bid  on  aircraft 
and  aircraft  parts. 

D.  Paperwork  Reduction  Act 

It  has  been  certified  that  32  CFR  part 
207  does  not  impose  any  reporting  or 
record-keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

E.  Executive  Order  13132 

It  has  been  certified  that  32  CFR  part 
207  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132. 

List  of  Subjects  in  32  CFR  Part  207 

Aircraft,  Oil  spill.  Oil  dispersant. 
■  Accordingly,  32  CFR  Part  207  is  added 
to  read  as  follows: 

PART  207— IMPLEMENTATION  OF 
SECTION  740  OF  THE  WENDELL  H. 
FORD  AVIATION  INVESTMENT  AND 
REFORM  ACT  FOR  THE  21  ST 
CENTURY  AS  AMENDED  BY  SECTION 
1051  OF  THE  NATIONAL  DEFENSE 
AUTHORIZATION  ACT  FOR  FISCAL 
YEAR  2003 

Sec. 

207.1  Background  and  purpose. 

207.2  Applicability. 

207.3  Restrictions. 

207.4  Qualifications. 

207.5  Sale  procedures. 

207.6  Reutilization  and  transfer  procedjires. 

207.7  Reporting  requirements. 

207.8  Expiration. 

Authority:  Section  740  of  Public  Law  106- 
181,  114  STAT.  173  as  amended  by  Section 
1051  of  Public  Law  107-314,  116  STAT. 
2648. 

§207.1     Background  and  purpose. 

Section  740  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century,  as  amended,  allows 
the  Department  of  Defense  (DoD), 
during  the  period  4  April  2000  through 
30  September  2006,  to  sell  aircraft  and 
aircraft  parts  to  a  person  or  entity  that 
provides  oil  spill  response  services 


(including  the  application  of  oil 
dispersants  by  air).  This  part 
implements  that  section. 

§207.2    Applicability. 

The  sections  in  this  part  apply  to  the 
sale  of  aircraft  and  aircraft  parts 
determined  to  be  DoD  excess  under  the 
definition  of  the  Federal  Property 
Management  Regulations  (FPMR)  or  the 
Federal  Management  Regulation  (FMR), 
and  listed  in  Attachment  1  of  Chapter  4 
of  DoD  4160.21-M  (August  1997) '  as 
Category  A  aircraft  authorized  for 
commercial  use,  to  contractors 
providing  oil  spill  response  services. 

§207.3    Restrictions. 

(a)  Aircraft  and  aircraft  parts  sold 
under  the  Act  shall  be  used  primarily 
for  oil  spill  spotting,  observation,  and 
dispersant  delivery,  and  may  not  have  a 
secondary  purpose  that  interferes  with 
oil  spill  response  efforts  under  an  oil 
spill  response  plan.  Use  for  a  secondary 
purpose  requires  the  prior  written 
approval  of  the  Secretary  of  Defense  and 
the  Secretary  of  Transportation,  and  a 
certificate  from  the  Federal  Aviation 
Administration,  to  be  obtained  in 
advance,  for  the  proposed  secondary 
use. 

(b)  Aircraft  may  not  be  flown  outside 
of  or  removed  from  the  U.S.  except  for 
the  purpose  of  fulfilling  an  international 
agreement  to  assist  in  oil  spill 
dispersing  efforts,  for  immediate 
response  efforts  for  an  oil  spill  outside 
United  States  waters  that  has  the 
potential  to  threaten  United  States 
waters,  or  for  purposes  that  are  joinUy 
approved  by  the  Secretary  of  Defense 
and  the  Secretary  of  Transportation. 

(c)  The  DoD  sale  of  aircraft  and 
aircraft  parts  sold  under  the  Act  shall 
not  extend  past  the  time  limits  of  the 
Act. 

§207.4    Qualifications. 

The  Secretary  of  Transportation  must 
certify  in  writing  to  the  Secretary  of 
Defense  prior  to  sale  that  the  person  or 
entity  is  capable  of  meeting  the  terms 
and  coffditions  of  a  contract  to  perform 
oil  spill  response  services  by  air,  and 
that  the  overall  system  to  be  employed 
by  the  person  or  entity  for  the  delivery 
and  application  of  oil  spill  dispersants 
has  been  sufficiently  tested  to  ensiu^ 
that  the  person  or  entity  is  capable  of 
participating  in  an  oil  spill  response 
plan  that  has  been  approved  by  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating. 

(a)  Prior  to  sales  offerings  of  aircraft 
or  aircraft  parts,  the  U.S.  Department  of 
Transportation  (DoT)  must  provide  to 


>  Copies  may  lie  obtained  via  Internet  at  http:// 
wH-\v.dla.mil/dlaps/dod/41602lm/guide.asp. 
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the  Defense  Reutilization  and  Marketing 
Service  (DRMS),  in  writing,  a  list  or 
persons  or  entities  eligible  to  bid  under 
this  Act,  including  expiration  date  of 
each  DOT  contract,  and  locations 
covered  by  the  DOT  contract. 

(b)  This  requirement  may  not  be 
delegated  to  the  U.S.  Coast  Guard 
(USCG). 

§  2d7.5    Sale  procedures. 

Sale  of  aircraft  and  aircraft  parts  must 
be  in  accordance  with  the  provisions  of 
Chapter  4  of  DoD  4160.21-M  (August 
1997),  paragraph  B  2,  and  with  other 
pertinent  parts  of  this  manual,  with  the 
following  changes  and  additions: 

(a)  Sales  shall  be  limited  to  the 
aircraft  types  listed  in  Attachment  1  of 
Chapter  4  of  DoD  4160.21-M  (August 
1997),  and  parts  thereto. 

(b)  Sales  shall  be  made  at  fair  market 
value  (FMV),  as  determined  by  the 
Secretary  of  Defense  and,  to  the  extent 
practicable,  on  a  competitive  basis. 

(1)  DRMS  must  conduct  sales  utilizing 
FMVs  that  are  either  provided  by  the 
Military  Services  on  the  Disposal  Turn- 
In  Documents  (DTIDs)  or  based  on 
DRMS's  professional  expertise  and 
knowledge  of  the  market.  Advice 
regarding  FMV  shall  be  provided  to 
DRMS  by  DOT,  as  appropriate. 

(2)  If  the  high  bid  for  a  sale  item  does 
not  equal  or  exceed  the  FMV,  DRMS  is 
vested  with  the  discretion  to  reject  all 
bids  and  reoffer  the  item: 

(i)  As  excess  property  on  another  oil 
spill  sale,  if  there  is  indication  that 
reoffer  may  be  successful;  or, 

(ii)  As  surplus  property  if,  after 
reporting  the  aircraft  to  the  General 
Services  Administration  (GSA)  for 
utilization  and  donation  screening, 
there  are  no  Federal  or  State  Agency 
requirements  as  determined  by  GSA. 

(3)  Disposition  of  proceeds  from  sale 
of  aircraft  under  the  Act,  net  of  DRMS's 
expenses,  will  be  to  the  general  fund  of 
the  United  States  Treasury  as 
miscellaneous  receipts. 

(c)  Purchasers  shall  certify  that 
aircraft  and  aircraft  parts  will  be  used 
only  in  accordance  with  conditions 
stated  in  §  207.3. 

(1)  Sales  solicitations  will  require 
bidders  to  submit  end-use  certificates 
with  their  bids,  stating  the  intended  use 
and  proposed  eireas  of  operation. 

(2)  The  completed  end-use  certificates 
shall  be  used  in  the  bid  evaluation 
process. 

(d)  Sales  contracts  shall  include  terms 
and  conditions  for  verifying  and 
enforcing  the  use  of  the  aircraft  and 
aircraft  parts  in  accordance  with 
provisions  of  the  guidance. 

(1)  The  DRMS  Sales  Contracting 
Officer  (SCO)  is  responsible  for 


verifying  and  enforcing  the  use  of 
aircraft  and  aircraft  parts  in  accordance 
with  the  terms  and  conditions  of  the 
sales  contract. 

(i)  Sales  contracts  include  provisions 
for  on-site  visits  to  the  purchaser's 
place(s)  of  business  and/or  worksite(s). 

(ii)  Sales  contracts  require  the 
purchaser  to  make  available  to  the  SCO, 
upon  his  or  her  request,  all  records 
concerning  the  use  of  aircraft  and 
aircraft  parts. 

(2)  DOT  shall  nominate  in  writing, 
and  the  SCO  shall  appoint,  qualified 
Government  employees  (not  contract 
employees)  to  serve  as  Contracting 
Officer's  Representatives  (CORs)  for  the 
purpose  of  conducting  on-site 
verification  and  enforcement  of  the  use 
of  aircraft  and  aircraft  parts  for  those 
purposes  permitted  by  the  sales 
contract. 

(i)  COR  appointments  must  be  in 
writing  and  must  state  the  COR's  duties, 
the  limitations  of  the  appointment,  and 
the  reporting  requirements. 

(ii)  DOT  bears  all  COR  costs. 

(iii)  The  SCO  may  reject  any  COR 
nominee  for  cause,  or  terminate  any 
COR  appointment  for  cause. 

(3)  Sales  contracts  require  purchasers 
to  comply  with  the  Federal  Aviation 
Agency  (FAA)  requirements  in  Chapter 
4  of  DoD  4160.21-M  (August  1997), 
paragraphs  B  2  b  (4)  (d)  2  through  B  2 

b (4)  (d)  5. 

(4)  Sales  contracts  require  purchasers 
to  comply  with  the  Flight  Safety  Critical 
Aircraft  Parts  regime  in  Chapter  4  of 
DoD  4160.21-M  (August  1997), 
paragraph  B  26  c  and  d,  and  in 
Attachment  3  to  Chapter  4  of  DoD 
4160.21-M  (August  1997). 

(5)  Sales  contracts  require  piuchasers 
to  obtain  the  prior  written  consent  of  the 
SCO  for  resale  of  aircraft  or  aircraft  parts 
purchased  from  DRMS  under  this  Act. 
Resales  are  only  permitted  to  other 
entities  that,  at  time  of  resale,  meet  the 
qualifications  required  of  initial 
purchasers.  The  SCO  must  seek,  and 
DOT  must  provide,  written  assurance  as 
to  the  acceptability  of  a  prospective 
repurchaser  before  approving  resale. 
Resales  will  normally  be  approved  for 
oil  spill  response  contractors  that  have 
completed  their  contracts,  or  that  have 
had  their  contracts  terminated,  or  that 
can  provide  other  valid  reasons  for 
seeking  resale  that  are  acceptable  to  the 
SCO. 

(i)  If  it  is  determined  by  the  SCO  that 
there  is  no  interest  in  the  aircraft  or 
aircraft  parts  being  offered  for  resale 
among  entities  deemed  qualified 
repurchasers  by  DOT,  the  SCO  may 
permit  resale  to  entities  outside  the  oil 
spill  response  industry. 


(ii)  When  an  aircraft  or  aircraft  parts 
are  determined  to  be  uneconomically 
repairable  and  suitable  only  for 
cannibalization  and/or  scrapping,  the 
piuchaser  shall  advise  the  SCO  in 
writing  and  provide  evidence  in  the 
form  of  a  technical  inspection  document 
ft-om  a  qualified  FAA  airframe  and 
powerplant  mechanic,  or  equivalent. 

(iii)  The  policy  outlined  in  paragraph 
(d)(5)  of  this  section  also  applies  to 
resales  by  repurchasers,  and  to  all  other 
manner  of  proposed  title  transfer 
(including,  but  not  limited  to,  exchanges 
and  barters). 

(iv)  Sales  of  aircraft  and  aircraft  parts 
under  the  Act  are  intended  for 
principals  only.  Sales  offerings  will 
caution  prospective  purchasers  not  to 
buy  with  the  expectation  of  acting  as 
brokers,  dealers,  agents,  or  middlemen 
for  other  interested  parties. 

(6)  The  failiue  of  a  purchaser  to 
comply  with  the  sales  contract  terms 
and  conditions  may  be  cause  for 
suspension  and/ or  debarment,  in 
addition  to  other  administrative, 
contractual,  civil,  and  criminal 
(including,  but  not  limited  to,  18  U.S.C. 
1001)  remedies  which  may  be  available 
to  the  Department  of  Defense. 

(7)  Aircraft  parts  will  be  made 
available  as  follows: 

(i)  DRMS  may,  based  on  availability 
and  demand,  offer  for  sale  under  the  Act 
whole  unflyable  aircraft,  aircraft 
carcasses  for  cannibalization,  or  aircraft 
parts,  utilizing  substantially  the  same 
provisions  outlined  in  paragraphs  (a) 
through  (d)(6)  of  this  section  for  flyable 
aircraft. 

(ii)  Sales  contracts  for  unflyable 
aircraft  shall  contain  a  restriction  in 
perpetuity  against  use  for  flight.  DRMS 
will  not  issue  a  bill  of  sale  for  these 
aircraft.  When  unflyable  aircraft  or 
aircraft  residue  is  to  be  sold  for  parts 
use,  the  data  plates  must  be  removed 
and  destroyed  by  the  owning  military 
service  prior  to  releasing  the  aircraft  to 
the  conteactor. 

(iii)  If  DOT  requests  that  DRMS  set 
aside  parts  for  sale  imder  Act,  DOT 
must  provide  listings  of  parts  required, 
by  Natioucil  Stock  Number  and 
Condition  Code. 

(iv)  Only  quahfied  oil  spill  response 
operators  who  fly  the  end-item  aircraft 
will  be  allowed  to  purchase  unflyable 
aircraft,  aircraft  carcasses,  or  aircraft 
parts  applicable  to  that  end-item. 

(v)  FMVs  are  not  required  for  aircraft 
parts.  DRMS  will  utilize  historic  prices 
received  for  similar  parts  in  making  sale 
determinations. 
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§  207.6    Reutilization  and  transfer 
procedures. 

Prior  to  any  sales  effort,  the  Secretary 
of  Defense  shall,  to  the  maximiun  extent 
practicable,  consult  with  the 
Administrator  of  GSA,  and  with  the 
heads  of  other  Federal  departments  and 
agencies  as  appropriate,  regarding 
reutilization  and  transfer  requirements 
for  aircraft  and  aircraft  parts  under  this 
Act  (see  Chapter  4  of  DoD  4160.21-M 
(August  1997),  paragraphs  B  2  b  (1) 
through  B  2  b  (3)). 

fa)  DOT  shall  notify  Army,  Navy,  and/ 
OTJ^ir  Force,  in  writing,  of  their  aircraft 
requirements  as  they  arise,  by  aircraft 
type  listed  in  Attachment  1  of  Chapter 
4  of  DoD  4160.21-M  (August  1997). 

(b)  When  aircraft  become  excess,  the 
owning  Military  Service  will  screen  for 
reutilization  requirements  within  the 
Department  of  Defense,  and  those 
requirements  shall  take  precedence  over 
DOT  requirements  under  this  Act. 

(c)  Federal  agency  transfer:  (1)  The 
Military  Service  shall  report  aircraft  that 
survive  reutilization  screening  to  GSA 
Region  9  on  a  Standard  Form  120.  The 
Military  Service  must  advise  GSA 
Region  9  if  DOT  has  lodged  a  vinritten 
requirement  for  the  aircraft  for  use  in  oil 
spill  response.  GSA  will  screen  for 
Federal  agency  transfer  requirements  in 
accordance  with  the  FMR. 

(2)  If  a  Federal  agency  requirement 
exists,  GSA  shall  advise  the  owning 
MUitary  Service,  in  writing,  of  its  intent 
to  issue  the  aircraft  to  satisfy  the  Federal 
agency  requirement.  The  Military 
Service  will  notify  DOT  of  the 
competing  Federal  requirement  for  the 
aircraft.  If  DOT  disputes  the  priority 
given  to  the  Federal  requirement,  it 
shall  end  a  written  notice  of  dispute  to 
the  owning  Military  Service  and  to  the 
Deputy  Under  Secretary  of  Defense 
(Logistics  and  Materiel  Readiness 
(DUSD  (L&MR))  within  thirty  (30)  days 
of  receipt  of  notice  from  the  Military 
Service.  DUSD  (L&MR)  shall  then 
resolve  the  dispute,  in  vmting.  The 
aircraft  cannot  be  issued  until 
notification  is  given  and  any  dispute  is 
resolved. 

(d)  The  Military  Services  shall:  (1) 
Respond  to  the  DOT,  in  writing,  when 
excess  aircraft  that  can  meet  DOT's 
stated  requirements  have  survived 
reutilization  and  transfer  screening. 

(12)  Report  excess  aircraft  that  survive 
reutilization  and  transfer  screening  and 
are  available  for  sale  to  Headquarters, 
Defense  Reutilization  and  Marketing 
Service.  ATTN:  DRMS-LMI,  Federal 
Center,  74  Washington  Avenue  North, 
Battle  Creek,  Michigan  49017-3092.  The 
Military  Services  must  use  a  DD  Form 
1348-1  A,  DTID,  for  this  purpose. 


(3)  Transfer  excess  aircraft  that 
survive  reutilization  and  transfer 
screening  to  the  Aerospace  Maintenance 
and  Regeneration  Center  (AMARC). 
Davis-Monthan  AFB.  AZ,  and  place  the 
aircraft  in  an  "excess"  storage  category 
while  aircraft  are  luidergoing  oil  spill 
response  sale.  Aircraft  shall  not  be  made 
available  or  offered  to  oil  spill  response 
operators  from  the  MiUtary  Service's 
airfield.  The  Military  Service  shall  be 
responsible  for  the  AMARC  aircraft 
induction  charges.  The  aircraft 
piuchaser  will  be  liable  for  all  AMARC 
withdrawal  charges,  to  include  any 
aircraft  preparation  required  from 
AMARC.  Sale  of  parts  required  for 
aircraft  preparation's  limited  to  those 
not  required  for  the  operational  mission 
forces,  and  only  if  authorized  by 
specific  authority  of  the  respective 
Military  Service's  weapon  system 
program  manager. 

§  207.7    Reporting  requirements. 

Not  later  than  31  March  2003,  the 
Secretary  of  Defense  must  submit  to  the 
Committees  on  Armed  Services  and 
Commerce,  Science,  and  Transportation 
of  the  Senate  and  the  Committees  on 
National  Seciuity  and  Transportation 
and  Infrastructiue  of  the  House  of 
Representatives  a  report  setting  forth  the 
following: 

(a)  The  number  and  type  of  aircraft 
sold  under  this  authority,  and  the  terms 
and  conditions  under  which  the  aircraft 
were  sold. 

(b)  The  persons  or  entities  to  which 
the  aircraft  were  sold. 

(c)  An  accounting  of  the  current  use 
of  the  aircraft  sold. 

(d)  DOT  must  submit  to  Headquarters, 
Defense  Reutilization  and  Marketing 
Service,  ATTN:  DRMS-LMI,  Federal 
Center,  74  Washington  Avenue  North, 
Battle  Creek,  Michigan,  49017-3092,  not 
later  than  1  February  2006,  a  report 
setting  forth  an  accoimting  of  the 
ciurent  disposition  of  all  aircraft  sold 
under  the  authority  of  the  Act. 

(e)  DRMS  must  compile  the  report, 
based  on  sales  contract  files  and  (for  the 
third  report  element)  input  from  the 
DOT.  The  report  must  be  provided  to 
Headquarters  Defense  Logistics  Agency 
not  later  than  1  March  2006. 
Headquarters  Defense  Logistics  Agency 
shall  forward  the  report  to  Deputy 
Under  Secretary  of  Defense  (Logistics  & 
Materiel  Readiness)  not  later  than  15 
March  2006. 

§207.8    Expiration. 

This  part  expires  on  30  September 
2006. 


Dated:  May  12,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  03-12552  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  160 

[USCG-2002-11865] 
RIN  1625-AA41 

Notification  of  Arrival  in  U.S.  Ports 

agency:  Coast  Guard,  DHS. 

ACTION:  Final  rule;  partial  suspension  of 
regulation. 

SUMMARY:  The  Coast  Guard  is 
suspending  the  Notification  of  Arrival 
requirement  to  electronically  submit 
cargo  manifest  information,  (Customs 
Form  1302)  to  Customs  and  Border 
Protection.  This  requirement  was 
published  on  Feb  28,  2003  and  was  to 
be  implemented  by  July  1,  2003.  The 
Coast  Guard  is  suspending  this 
submission  requirement  pending  new 
Customs  and  Border  Protection 
regulations. 

DATES:  This  suspension  is  effective  May 
22,  2003. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  dociunents  mentioned 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  USCG- 
2002-11865  and  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
LTJG  Kimberly  B  Andersen,  U.S.  Coast 
Guard  (G-MPP).  at  202-267-2562.  ff 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  at  202- 
366-5149. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  February  28,  2003,  the  Coast 
Guard  published  its  "Notification  of 
Arrival  in  U.S.  Ports"  in  the  Federal 
Register  (68  FR  9537).  This  final  nde, 
which  became  effective  on  April  1 , 
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2003,  permanently  replaced  the  Coast 
Guard's  temporary  requirements  for 
Notification  of  Arrival  in  U.S.  Ports 
published  on  October  4.  2001,  in  the 
Federal  Register  (66  FR  50565)  and  was 
in  addition  to  the  Customs  October  31, 
2002  rule  requiring  cargo  information  24 
hoiu-s  prior  to  lading  (67  FR  66318). 

This  final  rule  requires  electronic 
submission  of  cargo  manifest  (Customs 
form  1302)  to  Customs  and  Border 
Protection  via  the  Automated  Manifest 
System  (AMS).  Implementation  of  the 
requirement  for  electronic  submission  of 
cargo  manifest  is  not  required  until  July 
1,  2003. 

The  cargo  manifest  submission 
requirement  was  established  to  capture 
electronically  the  information  on  cargo 
manifest  from  vessels  that  were  not 
filing  the  information  electronically 
with  the  Customs  and  Border 
Protection.  While  July  1,  2003,  is  the 
date  for  implementing  the  requirement 
to  electronically  transmit  data  through 
AMS  that  is  set  forth  in  the  Final  Rule 
published  on  February  28,  2003,  the 
Coast  Guard,  in  consultation  with 
Customs  and  Border  Protection,  has 
decided  to  suspend  the  July  1,  2003 
implementation  date.  The  date  is 
suspended  pending  further  Custom  and 
Border  Protection  regulatory  action 
under  recent  legislation,  including  the 
Trade  Act  of  2002,  which  should 
eliminate  the  need  for  this  requirement 
in  Coast  Guard  regulations.  In  that 
event,  the  Coast  Guard  would  remove 
the  suspended  provisions  from  its 
regulation. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure;  Harbors;  Hazardous 
materials  transportation;  Marine  safety; 
Navigation  (water);  Reporting  and 
recordkeeping  requirements;  Vessels; 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  160  as  follows: 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

Subpart  C — Notifications  of  Arrival, 
Departures,  Hazardous  Conditions, 
and  Certain  Dangerous  Cargoes 

■  1.  The  authority  citation  for  Part  160  is 
revised  to  read'as  follows: 

Authority:  33  U.S.C.  1223. 1226.  1231; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

§160.203    [Amended] 

■  2.  In  §  160.203,  paragraphs  (d)  and  (e) 
are  suspended. 


§160.206    [Amended] 

■  3.  In  §  160.206,  item  (8)  in  table 
160.206,  is  suspended. 

§160.210    [Amended] 

■  4.  In  §  160.210,  in  paragraph  (b),  the 
last  sentence  in  the  paragraph  is 
suspended;  in  paragraph  (c),  the  last 
sentence  in  the  paragraph  is  suspended; 
and  paragraph  (d)  is  suspended. 

§160.212    [Amended] 

■  5.  In  §  160.212,  paragraph  (c)  is 
suspended. 

Dated:  May  5.  2003. 
Paul ).  Plata. 

Assistant  Commandant  for  Marine  Safety, 
Security  and  Environmental  Protection. 
[FR  Doc.  03-12887  Filed  5-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001-0010;  MT-001-0028;  FRL-7489-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Billings/Laurel  Sulfur  Dioxide 
State  implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  EPA  is  partially  approving 
some,  and  limitedly  approving  and 
limitedly  disapproving  other,  revisions 
to  the  Billings/Laurel  sulfur  dioxide 
(S02)  State  Implementation  Plan  (SIP) 
submitted  by  the  State  of  Montana  on 
July  29,  1998  and  May  4,  2000.  The  May 
4,  2000  SIP  revision  was  submitted  to 
satisfy  earlier  commitments  made  by  the 
Governor.  The  intended  effect  of  this 
action  is  to  make  federally  enforceable 
those  provisions  that  EPA  is  partially 
and  limitedly  approving,  and  to 
limitedly  disapprove  those  provisions 
that  are  not  fully  approvable.  EPA  is 
taking  this  action  under  sections  110 
and  179  of  the  Clean  Air  Act  (Act). 

DATES:  This  final  rule  is  effective  June 
23,  2003. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  8.  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202  and 
copies  of  the  Incorporation  by  Reference 
material  may  be  inspected  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 


Agency,  Room  B-108  (Mail  Code 
6102T),  1301  Constitution  Ave.,  NW., 
Washington,  DC  20460.  Copies  of  the 
-State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Bureau,  1520  E.  6th  Avenue,  Helena, 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand,  EPA,  Region  8,  (303) 
312-6437. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Definitions 

I.  Summary  of  EPA's  Final  Action-on 
Portions  of  the  State  of  Montana's  July  29, 
1998  Submittal  and  all  of  tiie  May  4,  2000 
Submittal 

II.  Background 

III.  Statutory  and  Executive  Order  Reviews 

Definitions 

For  the  purpose  of  this  docimient.  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  The  words  or  initials  Act  or  CAA 
mean  or  refer  to  the  Clean  Air  Act, 
unless  the  context  indicates  otherwise. 

(ii)  The  initials  CO  mean  or  refer  to 
carbon  monoxide. 

(iii)  The  words  EPA,  we,  us  or  our 
mean  or  refer  to  the  United  States 
Envirorunental  Protection  Agency. 

(iv)  The  initials  SIP  mean  or  refer  to 
State  Implementation  Plan. 

(v)  The  initials  S02  mean  or  refer  to 
sulfur  dioxide. 

(vi)  The  words  State  or  Montana 
mean  the  State  of  Montana,  unless  the 
context  indicates  otherwise. 

(vii)  The  initials  SWS  mean  or  refer  to 
sour  water  stripper. 

(viii)  The  initials  YELP  mean  or  refer 
to  the  Yellowstone  Energy  Limited 
Partnership. 

L  Summary  of  EPA's  Final  Action  on 
Portions  of  the  State  of  Montana's  July 
29, 1998  Submittal  and  All  of  the  May 
4,  2000  Submittal 

We  are  approving  the  following 
provisions: 

•  YELP's  emission  limits  in  sections 
3(A)(1)  through  (3)  and  reporting 
requirements  in  section  7(C)(1)(b)  of 
YELP's  exhibit  A  submitted  on  May  4, 
2000. 

•  Provisions  related  to  the  burning  of 
SWS  overheads  in  the  F-1  Crude 
Furnace  (and  exhausted  through  the  F- 
2  Crude/Vacuum  Heater  stack)  at 
ExxonMobil  in  sections  3(E)(4)  and  4(E) 
(excluding  "or  in  the  flare"  and  "or  the 
flare"  in  both  sections),  3(A)(2),  and 
3(B)(3)  of  ExxonMobil's  exhibit  A,      . 
submitted  on  July  29,  1998  and  method 
#6A-1  of  attachment  #2  of 
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ExxonMobil's  exhibit  A,  submitted  on 
May  4,  2000. 

•  Minor  changes  in  sections  3,  3(A) 
and  3(B)  (only  the  introductory 
paragraphs);  and  sections  3(E)(3), 
6(B)(7).  7(B)(1)(d).  7(B)(l)(j),  7(C)(1)(b), 
7(C)(1)(d),  7(C)(1)(f).  and  7(C)(1)(1)  of 
ExxonMobil's  exhibit  A.  submitted  on 
May  4.  2000. 

We  are  limitedly  approving  and 
limitedly  disapproving  the  following 
pmvisions: 

•  Provisions  related  to  the  fuel  gas 
combustion  emission  limitations  at 
ExxonMobil  in  sections  3(B)(2),  4(B), 
and  6(B)(3)  of  ExxonMobil's  exhibit  A, 
submitted  on  July  29,  1998  and  section 
3(A)(1)  of  ExxonMobil's  exhibit  A, 
submitted  on  May  4,  2000. 

►  Provisions  related  to  ExxonMobil's 
CMCer  CO-boiler  emission  limitation  in 
sections  2(A)(ll)(d),  3(B)(1)  and  4(C)  of 
ExxonMobil's  exhibit  A,  submitted  on 
May  4,  2000. 

^  Provisions  related  to  the  burning  of 
SWS  overheads  at  Cenex  in  sections 
3(B)(2)  and  4(D)  (excluding  "or  in  the 
flare"  and  "or  the  flare"  in  both 
sections),  3(A)(1)(d).  and  4(B)  of  Cenex's 
exhibit  A,  submitted  on  July  29, 1998, 
and  method  #6A-1  of  attachment  #2  of 
Cenex's  exhibit  A,  submitted  on  May  4. 
2000. 

We  caution  that  if  sources  are  subject 
to  more  stringent  requirements  under 
other  provisions  of  the  Act  (e.g.,  section 
111  new  source  performance  standards; 
Title  I.  Part  C,  (prevention  of  significant 
deterioration);  or  SIP-approved  permit 
programs  under  Title  I,  Part  A),  our 
approval  and  limited  approval  of  the 
SIP  (including  emission  limitations  and 
other  requirements),  would  not  excuse 
soittces  from  meeting  these  other  more 
stringent  requirements.  Also,  otir  action 
on  this  SIP  is  not  meant  to  imply  any 
sort  of  applicability  determination 
under  oUier  provisions  of  the  Act  {e.g., 
section  111;  Title  I.  Part  C;  or  SIP- 
approved  permit  programs  under  Title  I. 
Part  A). 

n.  Background 

On  May  2,  2002,  67  FR  22242,  we 
proposed  action  on  portions  of  the  State 
of  Montana's  July  29,  1998  submittal 
and  all  of  the  May  4,  2000  submittal.  No 
comments  were  received  on  oiu- 
proposed  action.  We  are  finaUzing  our 
action  as  proposed.  For  further 
information  regarding  the  basis  for  this 
action,  the  reader  should  refer  to  our 
proposed  action. 

Once  we  approve  a  SEP,  or  parts  of  a 
SIP,  the  portions  approved  are  legally 
enforceable  by  us  and  citizens  under  the 
Act.  Once  we  limitedly  approve/ 
disapprove  a  SIP.  or  parts  of  a  SIP,  the 
portions  limitedly  approved/ 


disapproved  are  also  legally  enforceable 
by  us  and  citizens  imder  the  Act.  Under 
a  limited  approval/disapproval  action, 
we  approve  and  disapprove  the  entire 
rule  even  though  parts  of  it  do  and  parts 
do  not  satisfy  requirements  imder  the 
A.ct.  The  rule  remains  a  part  of  the  SIP, 
however,  even  though  there  is  a 
disapproval,  because  the  rule 
strengthens  the  SIP.  The  disapproval 
only  concerns  the  failure  of  the  rule  to 
meet  specific  requirements  of  the  Act 
and  does  not  affect  incorporation  of  the 
rule  as  part  of  the  approved,  federally 
enforceable  SIP.  By  disapproving  parts 
of  the  plan,  we  are  determining  that  the 
requirements  necessary  to  demonstrate 
attaiimient  in  the  area  have  not  been 
met  and  we  may  develop  a  plan  or  parts 
of  a  plan  to  assure  that  attainment  will 
be  achieved. 

EPA  believes  partially  and  limitedly 
approving  the  Billings/Laiu«l  S02  SIP 
meets  the  requirements  of  section  110(1) 
of  the  Act.  The  provisions  of  the  plan 
that  we  are  partially  and  limitedly 
approving  strengthen  the  Montana  SIP 
by  providing  specific  emission  limits  for 
several  S02  sources  in  Billings/Laurel. 
This  will  achieve  progress  toward 
attaining  the  S02  NAAQS. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  *  *  *  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons  *   *   *"  44  U.S.C. 
3502(3)(A).  Because  this  rule  does  not 
impose  an  information  collection 
burden,  the  Paperwork  Reduction  Act 
does  not  apply. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiu°isdictions. 


This  partial  and  limited  approval  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SEP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Moreover,  due  to  the  nature 
of  the  Federal-State  relationship  imder 
the  Clean  Air  Act,  preparation  of 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Moreover,  EPA's  limited  disapproval 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  limited  disapproval  action 
only  affects  two  industrial  sources  of  air 
pollution  in  Billings/Laturel,  Montana: 
Cenex  Harvest  Cooperatives  and 
ExxonMobil  Company,  USA.  Only  a 
limited  number  of  soiut:es  are  impacted 
by  this  action.  Furthermore,  as 
explained  in  this  action,  the  submission 
does  not  meet  the  requirements  of  the 
Clean  Air  Act  and  EPA  caimot  approve 
the  submission.  The  Umited  disapproval 
will  not  affect  any  existing  State 
requirements  applicable  to  the  entities. 
Federal  disapproval  of  a  State  submittal 
does  not  affect  its  State  enforceability. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must   « 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  has  determined  that  the  partial 
and  limited  approval  and  limited 
disapproval  actions  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milhon  or  more 
to  either  State,  local,  or  tribal 
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governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
partially  and  limitedly  approves  and 
iimitedly  disapproves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Litergovenunental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  partially  or  limitedly  approves 
and  limitedly  disapproves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 


F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes. 
This  action  does  not  involve  or  impose 
any  requirements  that  affect  Indian 
Tribes.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risk 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

H.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 


regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  persoimel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

K.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  21.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovenunental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  April  17,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

m  40  CFR  part  52  is  amended  to  read  as 
follows: 
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PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
cc  ntinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

■  2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(52)  to  read  as 
follows: 

§  52.1 370    Identification  of  plan 

*  I      *         *         *         * 

1(c)*   *  * 

(52)  The  Governor  of  Montana 
submitted  sulfur  dioxide  (SO2)  SIP 
revisions  for  Billings/Laurel  on  July  29, 
1998  and  May  4,  2000.  EPA  is  approving 
some  of  the  provisions  of  the  July  29, 
1998  submittal  that  it  did  not  approve 
before.  The  May  4,  2000  submittal 
revises  some  previously  approved 
provisions  of  the  Billings/Laurel  SO2 
SIP  and  adds  new  provisions. 

(i)  Incorporation  by  reference. 

(A)  Sections  3(B)(2)  and  4(D) 
(excluding  "or  the  flare"  and  "or  the 
flare"  in  both  sections),  3(A)(1)(d)  and 
4(B)  of  Cenex  Harvest  States 
Cooperatives'  exhibit  A  to  the 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Cenex  Harvest  States  Cooperatives, 
adopted  June  12,  1998  by  Board  Order 
issued  by  the  Montana  Board  of 
Environmental  Review. 

(B)  Board  Order  issued  March  17, 
2000  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  February  14,  2000 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Cenex  Harvest  States  Cooperatives. 
This  stipulation  revises  attachment  #2 
to  Cenex  Harvest  States  Cooperatives' 
exhibit  A  to  require  the  use  of  method 
#6A-1. 

(C)  Sections  3(E)(4). and  4(E) 
(excluding  "or  in  the  flare"  and  "or  the 
flare"  in  both  sections),  3(A)(2),  3(B)(2), 
3(B)(3),  4(B)  and  6(B)(3)  of  Exxon's 
exhibit  A  to  the  stipulation  between  the 
Montana  Department  of  Envfronmental 
Quality  and  Exxon,  adopted  June  12, 
1998  by  Board  Order  issued  by  the 
Montana  Board  of  Environmental 
Review. 

(D)  Board  Order  issued  March  17, 
2000,  by  the  Montana  Board  of 
Environmental  Review  adopting  and 
incorporating  the  February  14,  2000 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Exxon  Mobil  Corporation.  The 
stipulation  adds  the  following  to  Exxon 
Mobil  Corporation's  exhibit  A:  method 
#6A-1  of  attachment  #2  and  sections 
2(A)(ll)(d),  4(C).  7(B)(l)(j)  and 


7(C)(1)(1).  The  stipulation  revises  the 
foUowdng  sections  of  Exxon  Mobil 
Corporation's  exhibit  A:  3  (introductory 
text  only),  3(A)  (introductory  text  only), 
3(A)(1),  3(B)  (introductory  text  only), 
3(B)(1).  3(E)(3).  6(B)(7).  7(B)(1)(d). 
7(C)(1)(b).  7(C)(1)(d).  and  7(C)(1)(f). 

(E)  Board  Order  issued  on  March  17. 
2000.  by  the  Montana  Board  of 
Enviroiunental  Review  adopting  and 
incorporating  the  February  14,  2000 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Yellowstone  Energy  Limited 
Partnership  (YELP).  The  stipulation 
revises  the  following  sections  of  YELP's 
exhibit  A:  sections  3(A)(1)  through  (3) 
and  7(C)(1)(b). 

■  3.  hi  §  52.1384,  add  paragraph  (e)  to 
read  as  foUows: 

§  52.1384    Emission  control  regulations. 

***** 

(e)  hi  40  CFR  52.1370(c)(52),  we 
approved  portions  of  the  Billings/Laurel 
Sulfur  Dioxide  SIP  for  the  limited 
purpose  of  strengthening  the  SIP.  Those 
provisions  that  we  limitedly  approved 
are  hereby  limitedly  disapproved.  This 
limited  disapproval  does  not  prevent 
EPA,  citizens,  or  the  State  from 
enforcing  the  provisions.  This  paragraph 
identifies  those  provisions  of  the 
Billings/Laurel  SO2  SIP  identified  in  40 
CFR  52.1370(c)(52)  that  have  been 
limitedly  disapproved. 

(1)  Sections  3(B)(2)  and  4(D) 
(excluding  "or  in  the  flare"  and  "or  the 
flare"  in  both  sections,  which  was 
previously  disapproved  in  paragraphs 
(d)(l)(i)(B)  and  (C)  above),  3(A)(1)(d) 
and  4(B)  of  Cenex  Harvest  State 
Cooperatives'  exhibit  A  to  the 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Cenex  Harvest  State  Cooperatives, 
adopted  Jxme  12. 1998  by  Board  Order 
issued  by  the  Montana  Board  of 
Environmental  Review. 

(2)  Method  #6A-1  of  attachment  #2  of 
Cenex  Harvest  State  Cooperatives' 
exhibit  A.  as  revised  pursuant  to  the 
stipulation  between  the  Montana 
Department  of  Environmental  Quality 
and  Cenex  Harvest  State  Cooperatives, 
adopted  by  Board  Order  issued  on 
March  17,  2000,  by  the  Montana  Board 
of  Environmental  Review. 

(3)  Sections  3(B)(2),  4(B),  and  6(B)(3) 
of  Exxon's  exhibit  A  to  the  stipulation 
between  the  Montana  Department  of 
Environmental  Quality  and  Exxon, 
adopted  on  June  12,  1998  by  Board 
Order  issued  by  the  Montana  Board  of 
Environmental  Review. 

(4)  Sections  2(A)(ll)(d),  3(A)(1), 
3(B)(1)  and  4(C)  of  Exxon  Mobil 
Corporation's  exhibit  A,  as  revised 
pursuant  to  the  stipulation  between  the 


Montana  Department  of  Environmental 
Quality  and  Exxon  Mobil  Corporation, 
adopted  by  Board  Order  issued  on 
March  17,  2000,  by  the  Montana  Board 
of  Environmental  Review. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[VT-1226a;  FRL-7502-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  sections 
111(d)  negative  declaration  submitted 
by  the  Vermont  Department  of 
Environmental  Conservation  (DEC)  on 
August  20,  1996.  This  negative 
declaration  adequately  certifies  that 
there  are  no  existing  mimicipal  solid 
waste  (MSW)  landfills  located  in  the 
state  of  Vermont  that  have  accepted 
waste  since  November  8, 1987  and  that , 
must  install  collection  and  control 
systems  according  to  EPA's  emissions 
guidelines  for  existing  MSW  landfills. 
EPA  publishes  regulations  under 
sections  111(d)  and  129  of  the  Clean  Air 
Act  requiring  states  to  submit  control 
plans  to  EPA.  These  state  control  plans 
show  how  states  intend  to  control  the 
emissions  of  designated  pollutants  from 
designated  facilities  [e.g.,  landfills).  The 
state  of  Vermont  submitted  this  negative 
declaration  in  lieu  of  a  state  control 
plan. 

DATES:  This  direct  final  rule  is  effective 
on  July  21,  2003  without  further  notice 
unless  EPA  receives  significant  adverse 
comment  by  Jime  23,  2003.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit,  Office  of  Ecosystem 
Protection,  U.S.  EPA,  One  Congress 
Street,  Suite  1100  (CAP),  Boston,  MA 
02114-2023. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
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Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Courcier.  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  What  is  the  origin  of  the  requirements? 

III.  When  did  the  requirements  first  become 

known? 

IV.  When  did  Vermont  submit  its  negative 

declaration? 

V.  Regulatory  Assessment  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  negative 
declaration  submitted  by  the  state  of 
Vermont  on  August  20,  1996. 

EPA  is  publishing  this  negative 
declaration  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  negative  declaration  should 
relevant  adverse  comments  be  filed.  If 
EPA  receives  no  significant  adverse 
comment  by  June  23,  2003,  this  action 
will  be  effective  July  21,  2003. 

If  EPA  receives  significant  adverse 
conmients  by  the  above  date,  we  will 
withdraw  this  action  before  the  effective 
date  by  publishing  a  subsequent 
document  in  the  Federal  Register.  EPA 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  parallel  proposed  rule 
published  in  today's  Federal  Register. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  July  21,  2003. 

n.  What  Is  the  Origin  of  the 
Requirements? 

Under  section  111(d)  of  the  Clean  Air 
Act,  EPA  published  regulations  at  40 
CFR  part  60,  subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaries,  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

III.  When  Did  the  Requirements  First 
Become  Knoivn? 

On  May  30,  1991  (56  FR  24468),  EPA 
proposed  emission  guidelines  for 
existing  MSW  landfills.  This  action 
enabled  EPA  to  list  existing  MSW 


landfills  as  designated  facilities.  EPA 
specified  non-methane  organic 
compounds  (NMOC)  as  a  designated 
pollutant  by  proposing  the  emission 
guidelines  for  existing  MSW  landfills. 
These  guidelines  were  published  in 
final  form  on  March  12,  1996  (61  FR 
9905). 

IV.  When  Did  Vermont  Submit  Its 
Negative  Declaration? 

On  August  20, 1996,  the  Vermont 
Department  of  Environmental 
Conservation  (DEC)  submitted  a  letter 
certifying  that  there  are  no  existing 
MSW  landfills  subject  to  40  CFR  part 
60,  subpart  B.  Section  111(d)  and  40 
CFR  62.06  provide  that  when  no  such 
designated  facilities  exist  within  a 
state's  boundaries,  the  affected  state 
may  submit  a  letter  of  "negative 
declaration"  instead  of  a  control  plan. 
EPA  is  pubUshing  this  negative 
declaration  at  40  CFR  62.11485. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211 , 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  sections  lll(d)/129  State 
Plans,  EPA's  role  is  to  approve  state 
choices,  provided ^at  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
state  plan  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  state  plan,  to  use  VCS  in  place  of  a 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  21,  2003. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 


p^od  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovenunental 
relations.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  May  8,  2003. 
Robert  W.  Varney, 
Regional  Administrator,  EPA  New  England. 

■  40  CFR  part  62  is  amended  as  follows: 

PART  62— {AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  UU— Vermont 

■  2.  Subpart  UU  is  amended  by  adding 
a  new  §  62.11485  and  a  new 
undesignated  center  heading  to  read  as 
follows: 

Emission  From  Existing  Municipal 
Solid  Waste  Landfills 

§  62.1 1 485    Identification  of  Plan — negative 
declaration. 

On  August  20,  1996,  the  Vermont 
Department  of  Environmental 
Conservation  submitted  a  letter 
certifying  that  there  are  no  existing 
municipal  solid  waste  landfills  in  the 
state  subject  to  the  emission  guidelines 
under  part  60,  subpart  B  of  this  chapter. 

[FR|Doc.  03-12863  Filed  5-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[OAR-2002-0086,  FRL-7461-3] 
RIN  2060-AG93 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Semiconductor  Manufacturing 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  semiconductor 
manufacturing  operations  located  at 
major  sources  of  emissions  of  hazardous 
air  pollutants  (HAP).  The  final 
standards  implement  section  112(d)  of 
the  Clean  Air  Act  (CAA),  which  requires 
the  Administrator  to  regulate  emissions 
of  HAP  listed  in  section  112(b)  of  the 
CAA.  The  intent  of  the  standards  is  to 
protect  public  health  and  the 
environment  by  requiring  new  and 
existing  major  sources  to  control 
emissions  to  the  level  attainable  by 
implementing  the  maximum  achievable 
control  technology  (MACT).  The 
primary  HAP  that  will  be  controlled 
with  this  action  include  hydrochloric 
acid  (HCl),  hydrogen  flouride  (HF), 
methanol,  glycol  ethers,  and  xylene. 
Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects  such  as  irritation  of  the  lung,  eye, 
and  mucous  membranes;  effects  on  the 
central  nervous  system;  liver  and  kidney 
damage;  and,  possibly  cancer.  We  do 
not  have  the  type  of  current  detailed 
data  on  each  of  the  facilities  and  the 
people  living  aroimd  the  facilities 
covered  by  today's  final  rule  for  this 
source  category  that  would  be  necessary 
to  conduct  an  analysis  to  determine  the 
actual  population  exposiu-es  to  the  HAP 
emitted  from  these  facilities  and  the 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects 
described  above  occur  Ln  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  and  today's  final  rule 
reduces  emissions,  subsequent 
exposiu-es  will  be  reduced. 
EFFECTIVE  DATE:  May  22,  2003. 
ADDRESSES:  Docket  No.  A-97-15  and  E- 
Docket  No.  OAR-2002-0086  contain 
■  supporting  information  used  in 
developing  the  standards  for  the 
semiconductor  manufacturing  source 
category.  The  docket  is  located  at  EPA 
Docket  Center  (Air  Docket),  U.S.  EPA, 
1301  Constitution  Avenue,  NW.,  Room 
B108,  Mail  Code:  6102T,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Schaefer,  U.S.  EPA,  Office  of  Air 
Quality  Planning  and  Standards, 
Emission  Standards  Division  (C504-05), 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-0296, 
electronic  mail  (e-mail)  address: 
schaefer.john@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 


development  of  the  rule.  The  docket  is 
a  dynamic  file  because  material  is  added 
throughout  the  rule  development 
process.  The  docketing  system  is 
mtended  to  allow  members  of  the  public 
and  industries  involved  to -readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rule  development  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  the  final  rule  are  available  for 
review  in  the  docket  or  copies  may  be 
mailed  on  request  from  the  Air  and 
Radiation  Docket  and  Information 
Center  by  calling  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

Electronic  Docket  Access.  You  may 
access  the  final  rule  electronically 
through  the  EPA  Internet  under  the 
"Federal  Register"  listings  at  http:// 
WH'w.epa.gov/fedrgstr/.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Although  not  all  docket  - 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility  in 
the  above  paragraph  entitled  "Docket." 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW  through  the 
EPA's  Technology  Transfer  Network 
(TTN).  Following  signature  by  the  EPA 
Administrator,  a  copy  of  the  final  rule 
will  be  posted  on  the  TTNs  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include  those  listed  on  the 
following  table.  This  table  is  not 
intended  to  be  exhaustive,  but  is  just  a 
guide  to  entities  likely  to  be  regulated 
by  these  standards.  It  lists  the  types  of 
entities  that  may  be  regulated,  hut  you 
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should  examine  the  applicability  is  regulated  by  the  standards.  If  you 

criteria  in  §§63.7181  and  63.7182  of  the     have  any  questions  about  whether  your 
final  rule  to  decide  whether  your  facility     facility  is  subject  to  the  standards,  call 


the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 


Categories  and  Entities  Potentially  Regulated  by  the  Standards 


Category 

NAICS        SIC 
code        code 

Examples  of  regulated  entitles 

Industrial 

334413 

3674 

Semiconductor  crystal  growing  facilities,  semiconductor  wafer  fabrication  facilities,  semiconductor  test  and 
assembly  facilities. 

Judicial  Review.  Under  section  307(b) 
of  the  CAA,  judicial  review  of  the  final 
rule  is  available  only  by  filing  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  by  July  21.  2003.  Under  section 
307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  the  rule  which  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  under 
section  307(b)(2)  of  the  CAA,  the 
requirements  established  by  this  final 
action  may  not  be  challenged  separately 
in  any  civil  or  criminal  proceeding  we 
bring  to  enforce  these  requirements. 

-Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

B.  What  Criteria  Do  We  Use  in  the 
Development  of  NESHAP? 

II.  What  Changes  and  Clarifications  Have  We 

Made  for  the  Final  Standards? 

A.  MACT  Floors  and  Emission  Limits 

B.  Compliance  Options  and  Procedures 

III.  Response  to  Comments  on  the  Proposed 

NESHAP  for  Semiconductor 
Manufacturing 

IV.  What  Are  the  Final  Standards? 

A.  What  Is  the  Source  Category? 

B.  What  Is  the  Affected  Source? 

C.  What  Are  the  Emission  Standards? 

V.  When  Must  I  Comply  With  the  Final  Rule? 

VI.  What  Are  the  Testing  and  Initial 

Compliance  Requirements? 

A.  Test  Methods  and  Procedures 

B.  Monitoring  Requirements 

VII.  What  Notification,  Recordkeeping,  and 
Reporting  Requirements  Must  I  Follow? 

VIII.  What  Are  the  Environmental,  Energy, 
and  Economic  Impacts  of  the  Final  Rule? 

A.  What  Are  the  Secondary  and  Energy 
Impacts? 

B.  What  Are  the  Cost  Impacts? 

C.  What  Are  the  Economic  Impacts? 

IX.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 


H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Congressional  Review  Act 

I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  On 
July  16, 1992,  major  soiure  categories 
covered  by  the  NESHAP  were  listed 
under  the  Semiconductor 
Manufacturing  industry  group  (57  FR 
31576).  Major  sources  of  HAP  are  those 
that  have  the  potential  to  emit 
considering  controls,  in  the  aggregate, 
10  tons  per  year  (tpy)  or  more  of  any 
HAP  or  25  tpy  or  more  of  any 
combination  of  HAP. 

B.  What  Criteria  Do  We  Use  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP.  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  niinimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensmres  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sovirces 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  caimot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  soiu"ces  can  be 
less  stringent  than  the  standards  for  new 
sources,  but  they  caimot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best 


performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best  performing  five  sources  for 
categories  with  fewer  than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  consideration  of  the 
cost  of  achieving  the  emission 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

II.  What  Changes  and  Clarifications 
Have  We  Made  for  the  Final  Standards? 

In  response  to  public  comments 
received  on  the  proposed  standards,  we 
made  several  changes  in  developing  the 
final  rule.  Some  of  the  changes  had  a 
direct  effect  on  the  MACT  floors  and 
emission  limits,  while  other  changes 
clarified  the  substantive  requirements 
for  the  final  rule.  A  more 
comprehensive  summary  of  comments 
and  responses  can  be  found  in  Docket 
No.  A-97-15  and  E-Docket  No.  OAR- 
2002-0086. 

A.  MACT  Floors  and  Emission  Limits 

Process  vents.  When  we  developed 
the  original  MACT  floors  for  process 
vents,  we  first  determined  the  control 
efficiency,  expressed  as  percent 
emission  reduction,  for  each  process 
vent  for  which  we  had  inlet  and  outlet 
HAP  concentration  data.  We  then 
ranked  the  process  vents  based  on  the 
control  efficiency  achieved.  Based  on 
the  best  performing  five  process  vents, 
we  determined  that  thermal  oxidation 
was  used  for  emission  control  on  four  of 
them.  Consequently,  we  selected 
thermal  oxidation  as  the  MACT  floor. 
For  the  emission  Limit,  we  chose  98 
percent  control  as  representative  of  the 
level  of  control  typically  achieved  by 
thermal  oxidizers  in  practice.  We 
decided  not  to  base  the  emission  limit 
on  the  reported  performance  of  the 
thermal  oxidizers  because,  in  all  cases, 
the  inlet  streams  were  high  volume  with 
low  concentration  of  HAP.  Under  those 
conditions,  measurements  of  the  actual 
performance  of  a  thermal  oxidizer  can 
be  unreliable.  As  such,  we  believe 


choosing  98  percent  control  efficiency  is 
more  representative  of  what  the  thermal 
oxidizers  can  consistently  achieve  in 
practice. 

One  commenter  objected  to  this 
procedure,  stating  that  the  CAA  directs 
us  to  consider  only  the  actual 
performance  of  the  sources  used  to 
establish  the  MACT  floor.  The 
commenter  believed  that  we  should 
revise  the  MACT  floor  and  emission 
limits  based  on  the  reported 
performance  of  the  five  best  performing 
sources.  While  we  agree  that  the  CAA 
directs  us  to  base  the  MACT  floors  on 
actual  performance,  we  believe  that  the 
test  data  do  not  acciu^ately  represent 
actual  performance  because  of  the  high- 
volume,  low-concentration  nature  of  the 
emission  streams. 

In  response  to  this  comment,  we 
decided  to  reevaluate  the  process  vent 
MACT  floor  by  considering  organic  and 
inorgcmic  streams  separately,  as 
suggested  by  another  commenter.  By 
doing  so,  we  can  more  accurately  assess 
the  performance  of  the  different  control 
devices  used  for  these  two  types  of 
emission  streams. 

Organic  emission  streams  are  almost 
always  controlled  by  some  type  of 
thCTmal  oxidation.  As  discussed  above, 
measurements  of  thermal  oxidizer 
performance  can  be  uiu°eliable  for  high- 
volume,  low-concentration  streams. 
Thus,  we  continue  to  believe  that  the 
test  data  for  organic  HAP  emission 
control  we  obtained  for  thermal 
oxidizers  controlling  semiconductor 
manufacturing  process  vents  may  not 
accurately  portray  actual  performance. 
Thus,  oiu  original  selection  of  a  knowm 
achievable  emission  reduction 
percentage,  as  used  for  MACT  in  rules 
such  as  the  Hazardous  Organic  NESHAP 
or  HON  (57  FR  19402),  better  represents 
actual  performance  as  directed  by  the 
CAA.  For  the  final  rule,  we  retained  98 
percent  control  as  the  emission  limit  for 
organic  emission  streams  from  process 
vents.  We  also  retained  the  alternative 
emission  limit  of  20  parts  per  million  by 
volume  (ppmv)  for  organic  emission 
streams. 

For  inorganic  emissions  from  process 
vents,  all  the  data  we  obtained  showed 
that  scrubbers  were  used  to  control 
those  emissions.  Unlike  thermal 
oxidizers,  scrubbers  experience  less 
erratic  performance  characteristics  with 
high-volume,  low-concentration 
emission  streams.  Accordingly,  we  were 
able  to  use  the  actual  performance  data 
to  establish  the  MACT  floor  for  the 
control  of  inorganic  emissions  fi^om 
process  vents.  Again,  using  the  top  five 
best  performing  process  vents,  we 
established  the  MACT  floor  as  95 
percent  control.  Based  on  the  actual 


outlet  emissions  of  those  five  process 
vents,  we  established  the  alternative 
emission  limit  as  0.42  ppmv. 

Storage  tanks.  We  received  comments 
on  whether  all  of  the  tanks  we  included 
in  the  MACT  floor  analysis  were  the 
t)rpe  of  tank  we  intended  to  regulate 
through  the  rulemaking.  The  comments 
provided  additional  clarifying 
information  on  a  nimiber  of  the  tanks 
we  used  to  develop  the  MACT  floor. 
Specifically,  the  cdnunents  questioned 
whether  storage  tanks  for  wastewater 
with  very  low  concentration  of  HAP, 
waste  storage  tanks  already  covered . 
imder  the  Resoince  Conservation  and 
Recovery  Act  (RCRA),  and  wastewater 
treatment  tanks  should  have  been 
included  in  the  MACT  floor  analysis. 

With  the  exception  of  wastewater 
treatment  tanks,  it  was  our  intent  to 
include  all  of  these  types  of  tanks  in  the 
affected  source.  However,  based  on  the 
additional  information  provided  by  the 
industry,  we  have  concluded  that  it  was 
not  appropriate  to  develop  one  MACT 
floor  for  all  types  of  tanks  due  to  the 
wide  range  of  emissions  from  the  each 
type  of  tank.  Therefore,  we  developed 
separate  MACT  floors  for  chemical 
storage  tanks  (including  waste  storage 
tanks  regulated  under  RCRA)  and 
wastewater  storage  tanks. 

We  found  that  the  level  of  control, 
based  on  the  top  five  best  performing 
sources  in  each  data  set,  is  the  same  for 
each  type  of  tank.  The  level  of  control 
is  to  reduce  emissions  through  the  use 
of  a  scrubber  and  is  identical  to  the  level 
of  control  used  to  establish  the  MACT 
floor  that  was  the  basis  of  the  emission 
limits  in  the  proposed  rule.  However, 
based  on  other  comments  we  received, 
we  have  decided  not  to  use  the  same 
MACT  floor  procedure  for  the  final  rule. 

Since  the  semiconductor  industry 
storage  tank  emission  streams  will  have 
similar  characteristics  to  those  of 
process  vents  (i.e.,  low  pollutant 
concentration),  rather  than  hydrochloric 
acid  production  industry  storage  tanks, 
we  now  believe  the  most  representative 
similar  sources  for  evaluating  the  MACT 
floor  for  storage  tanks  are  the 
semiconductor  industry  process  vents. 
Therefore,  in  response  to  the  comments 
concerning  om:  use  of  hydrochloric  acid 
production  industry  storage  tanks  as  the 
most  representative  similar  source,  we 
are  adopting  the  process  vent  inorganic 
HAP  emission  limits  for  all  storage 
tanks  required  to  control  emissions  in 
the  final  rule. 

The  comments  we  received  clarified 
that  the  reported  wastewater  treatment 
tanks  were  not  actually  storage  tanks  but 
flow-through  tanks  used  for  certain 
continuous  treatment  processes  such  as 
pH  adjustment.  The  tank  volume  merely 


allows  for  a  buffer  so  that  the  treatment 
can  be  adequately  carried  out.  All  of  the 
flow-through  tanks  in  the  data  supplied 
by  the  industry  are  controlled  by 
scrubbers.  However,  the  industry  also 
provided  information  that  the  purpose 
of  all  of  these  scrubbers  was  primarily 
to  control  ammonia  odors.  We  do  not 
believe  that  requiring  scrubbers  on  flow- 
through  tanks  would  result  in 
significant  reductions  of  HAP 
emissions,  nor  was  it  our  intent  in  the 
proposed  rule  to  regulate  such  tanks. 
Therefore,  the  definition  of  storage  tank 
that  we  added  to  the  final  rule  clarifies 
that  flow-through  tanks  are  not 
considered  storage  tanks  for  the 
purposes  of  the  final  rule. 

We  made  an  additional  change  for  the 
final  rule  based  on  our  revised  storage 
tank  MACT  floor  analysis.  Because  we 
eliminated  several  tanJts  ft-om  the  data 
set  used  in  the  MACT  floor  analysis,  the 
cutoff  for  the  smallest  size  tank  for 
which  the  final  rule  applies  increased 
from  800  gallons  to  1,500  gallons.  We 
also  revised  our  analysis  of  alternatives 
more  stringent  than  the  MACT  floor  to 
reflect  the  increased  tank  size.  We  foimd 
that  the  cost  per  ton  of  additional 
emission  reduction  (approximately 
$300,000/ton)  is  still  too  great  to 
warrant  a  more  stringent  level  of 
control.  We  have  also  included  a 
definition  for  "storage  tank"  to  40  CFR 
63.7195  to  clarify  which  tanks  we 
intended  to  be  subject  to  the  final  rule.  • 

B.  Compliance  Options  and  Procedures 

As  part  of  our  reevaluation  of  the 
MACT  floors  for  process  vents  as 
described  above,  we  also  considered 
other  compliance  options  to  reflect  our 
position  on  the  performance  of  control 
devices.  While  we  believe  the 
performance  of  scrubbers  controlUng 
high- volume,  low-concentration 
emission  streams  can  be  measured,  we 
also  recognize  that  control  efficiency 
cannot  always  be  reliably  predicted  for  . 
such  streams.  Also,  facilities  may 
choose  to  use  a  control  device  other 
than  a  scrubber  which  may  be  more 
difficult  to  measiu"e  performance.  For 
these  situations,  we  have  included  a 
compliance  option  to  the  final  rule  (see 
40  CFR  63.7187(1))  that  allows  a  source 
to  perform  a  design  evaluation  of  the 
add-on  control  device.  If  the  inlet 
concentration  of  inorganic  HAP  is  less 
than  or  equal  to  20  ppmv,  then  the 
facility  may  choose  to  perform  a  design 
evaluation  of  the  control  device  that 
demonstrates  the  device  is  capable  of 
achieving  the  required  control 
efficiency. 

We  chose  20  ppmv  as  the  cutoff  for 
allowing  a  design  evaluation  because 
the  data  we  obtained  showed  erratic 
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performance  measurement  values  below 
this  level.  The  test  results  show  control 
device  performance  decreasing  as  the 
inlet  concentration  decreases.  However, 
the  last  entry  shows  that  even  at  very 
low  inlet  concentrations,  control  device 
performance  can  sometimes  be  high. 
These  data  show  the  difficulty  of 
measiu'ing  control  device  performance 
with  high-volume,  low-concentration 
inlet  streams,  and  why  we  believe  a 
design  evaluation  procedure  is 
necessary.  In  the  final  rule,  we  have 
adopted  the  design  evaluation 
procedure  alternative  from  the 
Pharmaceuticals  Production  NESHAP 
(40  CFR  part  63,  subpart  GGG). 

During  our  review  of  the  proposed 
rule,  we  realized  that  we  inadvertently 
omitted  Method  26A  of  40  CFR  part  60, 
appendix  A,  for  analysis  of  emission 
streams  for  inorganic  HAP.  The  final 
rule  includes  this  test  method. 

m.  Response  to  Comments  on  the 
Proposed  NfESHAP  for  Semiconductor 
Manufacturing 

Comment:  One  commenter  requested 
that  EPA  consider  providing  exemptions 
that  would  exclude  insignificant  sources 
from  regulation.  The  commenter  argued 
that  the  administrative  burdens 
associated  with  the  proposed  rule  are 
unwarranted  for  such  sources.  The 
commenter  further  argued  that  if 
additioned  add-on  control  devices 
would  be  required,  it  would  result  in 
insignificant  HAP  reductions.  Another 
commenter  suggested  that  storage  tanks 
are  insignificant  HAP  emission  sources 
and  should  be  excluded  from  the  final 
rule. 

Response:  While  we  understand  the 
commenters'  concern  with  the  burden 
imposed  by  regulation  of  soiuces  with 
low  annual  emissions,  the  CAA  does  not 
provide  a  mechanism  by  which  we  can 
exempt  such  emission  sources  from  the 
affected  source  solely  on  the  basis  of 
emissions.  Additionally,  some  facilities 
in  the  semiconductor  industry  are 
characterized  by  multiple  point  soiuces 
of  emissions,  many  of  which  have  low 
annual  emissions.  If  we  exempted  all 
such  soiu-ces,  there  is  a  possibility  that 
a  large  portion  of  the  emissions  from  the 
facility  could  escape  regulation.  For 
these  reasons,  we  are  not  exempting 
soiuces  with  low  HAP  emissions  from 
the  final  rule. 

Comment:  One  commenter  contended 
that  EPA's  exemption  of  sources  during 
periods  of  startup,  shutdown,  and 
malfunction  is  a  violation  of  the 
requirement  for  continuous  compliance. 
The  commenter  argued  that  EPA  may 
only  allow  imavoidable  deviations  from 
emissions  standards  and  must  require 


that  sources  use  best  air  pollution 
control  practices  during  those  periods. 

Response:  We  disagree  with  the 
commenter's  interpretation  of  the 
proposed  rule.  The  General  Provisions 
at  40  CFR  63.6(e)(l)(i)  require  that 
sources  must  at  all  times,  including 
periods  of  startup,  shutdown,  and 
malfunction,  maintain  the  affected 
source  in  a  manner  such  that  emissions 
are  minimized  to  the  level  required  by 
the  relevant  standard.  That  section 
further  clarifies  that  this  means  to  "meet 
the  emission  standards  or  comply  with 
the  startup,  shutdown,  and  malfunction 
plan."  The  purpose  of  the  startup, 
shutdown,  and  malfunction  plan 
(SSMP),  as  described  in  40  CFR 
63.6(e){3)(i){A),  is  to: 

[ejnsure  that,  at  all  times,  the  owner  or 
operator  operate  and  maintain  affected 
sources,  including  associated  air  pollution 
control  and  monitoring  equipment,  in  a 
manner  consistent  with  safety  and  good  air 
pollution  control  practices  for  minimizing 
emissions  to  at  least  the  levels  required  by 
the  relevant  standards. 

A  properly  written  SSMP  does  not 
allow  the  source  to  emit  at  whatever 
levels  they  want  merely  because  they 
comply  with  what  they  have  written  in 
the  SSMP.  Under  the  SSMP,  the  source 
must  detail  the  procedures  that  will  be 
used  to  maintain  emissions  within  the 
limits  set  by  the  rule  during  periods  of 
startup,  shutdown,  and  malfimction.  In 
this  case,  the  SSMP  is  analogous  to 
parameter  monitoring  for  evaluating 
continuous  compliance  of  add-on 
control  devices.  Just  as  maintaining  the 
temperature  of  a  thermal  oxidizer  at  the 
proper  operating  temperature  as 
determined  during  the  initial 
compliance  demonstration  is  deemed  to 
be  compliance  with  the  emission  limits, 
following  the  SSMP  is  deemed  to  be 
compliance  with  emission  limits  during 
periods  of  startup,  shutdown,  and 
malfunction. 

Comment:  One  commenter  was 
concerned  with  the  burden  of 
compliance  as  proposed  at  facilities  that 
are  classified  as  major  soiuces  of  HAP 
due  to  processes  other  than 
semiconductor  manufactiu-ing  and  that 
only  conduct  minimal  production  of 
semiconductors  for  research  and 
development  purposes.  The  commenter 
requested  that  EPA  add  a  de  minimis 
threshold  for  rule  applicability. 

Response:  Through  our  data  gathering 
efforts,  we  foimd  that  research  and 
development  activities  are  often 
integrated  into  the  production  activities 
at  semiconductor  manufacturing 
facilities.  Such  research  and 
development  activities  are  often  used  in 
actual  production  because  the 
technology  upon  which  the 


manufacturing  process  is  based 
undergoes  substantial  change  every  few 
years.  This  extremely  short  technology 
life  cycle  results  in  constant  research 
and  development  efforts  geared  toward 
developing  and  implementing  new 
manufactiu-ing  technologies.  The 
continual  research  and  development 
efforts  result  in  an  ongoing  integration 
of  new  technologies  into  mainstream 
production  operatiohs.  New 
manufacturing  operations  are  typically 
not  developed  apart  from  existing 
manufacturing  operations,  but  rather 
side-by-side  with  them.  The  new 
operations  are  gradually  integrated  into 
mainstream  production.  As  such,  the 
majority  of  research  and  development 
work  is  done  in  a  manner  nearly 
indistinguishable  from  the  existing 
manufactiuing  process. 

Given  the  manner  in  which  research 
and  development  activities  are 
integrated  into  production,  there  is  no 
bright  line  distinction  between  research 
and  development  and  production.  They 
are  located  in  the  same  clean  rooms  and, 
more  importanUy,  share  the  same 
exhaust  plenums  and  emission  control 
devices.  For  these  reasons,  the  research 
and  development  activities  are 
considered  part  of  the  production 
process  and  are  within  the  affected 
source. 

We  note,  however,  that  the  research 
and  development  operations  have  to  be 
located  at  a  semiconductor 
manufactiuing  facility  to  be  considered 
a  semiconductor  manufacturing  process 
unit.  Therefore,  research  and 
development  activities  that  are  not  used 
to  produce  semiconductors  for 
commerce,  or  produce  them  only  for 
captive  use,  would  not  be 
semiconductor  manufacturing  process 
units  and  would  not  be  subject  to  the 
final  rule.  Nor  would  research  and 
development  operations  that  are  stand 
alone  activities  (that  is,  not  integrated 
into  the  production  process)  be  subject 
to  the  final  rule.  We  modified  40  CFR 
63.7182(b)  of  the  final  rule  to  clarify  this 
point. 

Comment:  One  commenter  argued 
that  EPA  must  regulate  all  major  sources 
and  believed  the  proposed  rule  fails  to 
do  this  because  it  does  not  apply  to 
sources  that  installed  add-on  control 
devices  after  the  facility  was  designed 
and  commenced  operation.  The 
commenter  interpreted  the  court's 
ruling  in  Alabama  Power  {Alabama 
Power  Co.  v.  U.S.  EPA,  636  F.2d  323  (DC 
Cir.  1979))  as  specif}'ing  that  controls 
must  be  incorporated  into  the  original 
design  of  the  facility  in  order  to  be 
considered  when  calculating  the 
facility's  potential  to  emit. 


■  « 
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Response:  We  believe  the  commenter 
incorrectly  interpreted  the  coiul's 
decision  in  Alabama  Power.  That  case 
addressed,  in  part,  the  interpretation  of 
"potential  to  emit"  in  the  definition  of 
major  soiuce  in  the  prevention  of 
significant  deterioration  (PSD) 
regulations  (also  part  of  the  CAA,  but 
unrelated  to  hazardous  air  pollutant 
regulations).  The  coiul  found  that  EPA 
"must  look  to  the  facility's  'design 
capacity'  a  concept  which  not  only 
includes  a  facility's  maximtun 
productive  capacity  *   *   *  but  also  takes 
into  accoimt  the  anticipated  functioning 
of  the  afr  pollution  control  equipment 
designed  into  the  facility."  {Alabama 
Power,  636  F.2d  at  353).  The  commenter 
has  interpreted  this  statement  to  mean 
that  only  controls  that  were  part  of  the 
original  design  of  the  facility  can  be 
taken  into  account  when  calculating 
potential  to  emit.  Nowhere  does  the 
court  state  or  even  imply  such  a  result 
in  its  decision.  The  commenter  failed  to 
take  into  account  that  the  PSD 
regulations  define  a  preconstruction 
permitting  process.  Because  the  air 
emission  sources  under  consideration  in 
the  PSD  process  have  yet  to  be 
constructed,  the  permitting  process 
must  necessarily  deal  with  only  designs 
of  future  air  emission  sources.  We 
believe  the  coiut's  language  reflects  only 
this  aspect  of  the  PSD  review  process, 
not  the  interpretation  given  by  the 
ccHnmenter. 

iThe  NESHAP  program,  on  the  other 
haind,  is  concerned  with  air  emission 
sources  afready  in  existence,  as  well  as 
new  soiuces.  if  we  were  to  apply  the 
wording  of  Alabama  Power  to  the 
NESHAP  program,  our  interpretation 
would  be  that  the  phrase  "designed  into 
the  facility"  means  any  air  emission 
control  equipment  in  use  at  the  facility 
at  the  time  a  major  source  determination 
must  be  made,  not  the  interpretation 
given  by  the  commenter.  This  is 
reflected  in  oiu  memorandum '  on  the 
interim  policy  on  federal  enforceability 
of  limitations  on  potential  to  emit.  In 
this  memorandum,  we  stated: 
[TIhe  EPA  regulations  provide  that 
"controls"  [i.e..  both  pollution  control 
equipment  and  operational  restrictions)  that 
limit  a  source's  maximum  capacity  to  emit  a 
pollutant  may  be  considered  in  determining 
its  potential  to  emit.  Historically,  large 
numbers  of  new  or  modified  sources  that 
otharwise  would  be  subject  to  PSD  and  NSR 
permitting  requirements  have  limited  their 
PTE  in  order  to  obtain  "synthetic  minor" 
status  and  thereby  avoid  major  source 
requirements.  With  the  advent  of  operating 
permit  programs  under  Title  V  and  the 


'  "Release  of  Interim  Policy  on  Federal 
En&irceability  of  Limitations  on  Potential  to  Emit" 
(January  22,  1996)  (available  at  http://f*-ww.epa.gov/ 
ttn/aaq}g/t5/memoranda/pteJ22.pdf). 


MACT  program  under  secUon  112,  many 
sources  that  otherwise  would  be  subject  to 
these  new  requirements  under  the  Clean  Air 
Act  Amendments  of  1990  also  have  obtained, 
or  plan  to  obtain,  PTE  limits  to  avoid 
coverage. 

The  phrase  "have  obtained,  or  plan  to 
obtain"  impUes  that  these  sources  will 
be  adding  controls  to  limit  emissions. 
Since  these  controls  would  be  added  to 
an  existing  facility,  they  could  not  have 
been  designed  into  the  faciUty  before  it 
was  ever  constructed.  Thus,  the 
commenter's  interpretation  is  incorrect, 
and  we  have  made  no  changes  for  the 
final  rule  in  response  to  this  comment. 

Comment:  One  commenter  requested 
that  a  definition  for  "process  vent"  be 
added  to  the  final  rule.  Additionally,  the 
commenter  further  argued  that  if  EPA 
caimot  exclude  research  and 
development  vents  from  the  definition 
of  process  vents,  then  the  final  rule 
must  provide  an  exemption  for  research 
and  development  activities  consistent 
with  section  112(c)(7)  of  the  CAA. 

A  second  commenter  was  also 
concerned  with  the  absence  of  a 
definition  for  process  vent.  The 
commenter  pointed  out  that  the  absence 
of  a  definition  results  in  ambiguity 
regarding  compliance  obligations.  The 
commenter  also  suggested  that  a  process 
vent  definition  would  allow  EPA  to 
exclude  categories  of  emission  points 
with  negligible  emissions  potential. 

Response:  We  agree  that  a  definition 
of  "process  vent"  would  be  beneficial  in 
determining  which  emission  points  at  a 
semiconductor  manufactiu-ing  facility 
are  subject  to  the  emission  limitations  in 
40  CFR  63.7184  of  the  final  rule. 
Because  the  affected  soiuce  is  defined  in 
terms  of  semiconductor  manufacturing 
process  units  (see  40  CFR  63.7182),  the 
process  vents  subject  to  regiUation 
necessarily  must  originate  from  these 
process  units.  Therefore,  we  have 
included  the  following  definition  to  40 
CFR  63.7195:  Process  vent  means  the 
point  at  which  HAP  emissions  are 
released  to  the  atmosphere  from  a 
semiconductor  manufacturing  process 
unit  or  storage  tank  by  means  of  a  stack, 
chimney,  vent,  or  other  fimctionally 
equivalent  opening.  The  HAP  emission 
points  originating  from  wastewater 
treatment  equipment,  other  than  storage 
tanks,  are  not  considered  to  be  a  process 
vent,  unless  the  wastewater  treatment 
equipment  emission  points  are 
connected  to  a  common  vent  or  exhaust 
plenum  with  other  process  vents. 

We  do  not  believe  any  of  the  other 
process  vent  exemptions  requested  by 
these  commenters  are  appropriate. 
Research  and  development  operations 
are  considered  to  be  part  of  the  overall 
semiconductor  manufacturing  process 


unless  they  are  stand  alone  operations. 
We  believe  that  relief  valve  discharge 
points,  process  analyzers,  and 
conservation  vents  can  be  adequately 
connected  to  process  vent  exhaust 
ducts,  if  this  is  not  afready  the  case. 
Emergency  electriced  generators  are  not 
included'in  the  definition  of 
semiconductor  manufact\u"ing  process 
unit,  so  there  is  no  need  to  exclude 
them  from  the  definition  of  process 
vent. 

Comment:  One  commenter  was 
concerned  about  the  broad  definition  of 
"control  device"  in  40  CFR  63.981(a). 
According  to  the  commenter,  this 
paragraph  could  be  interpreted  to  mean 
that  certain  devices  that  are  part  of  the 
process  (not  an  add-on  confrol  device) 
would  be  subject  to  the  rule. 

Response:  We  agree  that  there  are 
certain  devices  used  by  the 
semiconductor  industry  that  could  be 
construed  as  control  devices  but  are  in 
fact  an  inherent  part  of  the  process,  and 
that  clarification  is  necessary  in  the 
final  rule.  In  response,  we  have 
included  the  following  definition  to  40 
CFR  63.7195:  Control  device  means  a 
combustion  device,  recovery  device, 
recapture  device,  or  any  combination  of 
these  devices  used  for  the  primary 
purpose  of  reducing  emissions  to 
comply  with  this  subpart.  Devices  that 
are  inherent  to  a  process  or  are  integral 
to  the  operation  of  a  process  are  not 
considered  control  devices  for  the 
purposes  of  this  subpart,  even  though 
these  devices  may  have  the  secondary 
effect  of  reducing  emissions. 

Comment:  One  commenter  objected  to 
the  EPA's  approach  of  using  area  source 
information  to  establish  the  MACT  floor 
as  being  inconsistent  with  section 
112(d)(3)  of  the  CAA.  The  commenter 
believed  that  area  sources  are  not  part 
of  the  semiconductor  manufacturing 
category  for  major  sources  and  should 
not  be  relied  on  for  establishing  the 
MACT  floor. 

flesponse:  Section  112(a)(1)  of  the 
CAA  defines  major  source  as  "any 
stationary  source  or  group  of  stationary 
sources  *   *  *  that  emits  or  has  the 
potential  to  emit  considering  controls, 
in  the  aggregate,  10  tpy  or  more  of  any 
hazardous  air  pollutant  or  25  tpy  or 
more  of  any  combination  of  hazardous 
air  pollutants."  An  area  source  is  then 
defined  in  section  112(a)(2)  as  any 
stationary  source  that  is  not  a  major 
soujce.  The  facilities  which  we  used  to 
establish  the  MACT  floor  were 
"synthetic  minor"  sources,  meaning  that 
they  reduced  their  potential  to  emit 
below  the  major  source  threshold  (here, 
through  the  use  of  add-on  control 
devices  and  material  substitution). 
Without  these  controls,  these  facilities 


27918  Federal  Register /Vol.  68,  No.  99 /Thursday,  May  22,  2003 /Rules  and  Regulations 


would  have  the  potential  to  emit  at 
major  source  levels. 

We  disagree  that  the  MACT  floors 
must  be  based  solely  on  major  soiures 
of  HAP  emissions.  Section  112(d)(1)  of 
the  CAA  directs  us  to  promulgate  rules 
for  categories  of  major  and  area  sources 
of  HAP  emissions.  Then,  section 
112(d)(2)  mandates  that  these  standards 
"shall  require  the  maximum  degree  of 
reduction  in  emissions  *   *   * 
achievable  for  new  or  existing  soiut:es." 
Section  112(d)(3)  specifies  how  we  are 
to  determine  the  maximum  degree  of 
emission  reduction  and  describes  it  as 
"not  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  source"  for 
new  soiuces,  and  for  existing  soiut;es 
describes  it  as  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources*   *   *"  Even  though  Congress 
saw  fit  to  distinguish  between  major  and 
area  soxuces  in  many  other  places  in 
section  112  of  the  CAA,  they 
specifically  did  not  require  that  the  floor 
be  based  on  major  sources.  Throughout 
section  112(d),  Congress  simply  used 
the  term  "soiuce."  We  interpret  this  to 
mean  that  Congress  left  it  to  our 
discretion  to  determine  the  most 
appropriate  sources  on  which  to  base 
the  MACT  floors.  Accordingly,  for  the 
proposed  rule  we  used  both  major 
sources  and  synthetic  minor  sources  as 
the  basis  of  the  MACT  floors.  We 
believe  our  interpretation  of  section 
112(d)  of  the  CAA  is  correct,  and  no 
changes  were  made  for  the  final  rule  as 
a  result  of  these  comments. 

Comment:  One  commenter  contended 
that  EPA  may  not  set  floors  for  process 
vents  based  on  the  technology  of 
thermal  oxidizers,  but  must  identify  the 
best  performing  process  vents, 
determine  their  actual  performance,  and 
calculate  floors  based  on  the  average  of 
that  performance.  Another  commenter 
questioned  the  validity  of  establishing  a 
single  concentration  for  total  HAP 
emissions  from  process  vents  and 
requested  that  different  control  and 
concentration  limits  be  set  for  the 
organic  HAP  and  inorganic  HAP 
emissions. 

Response:  After  reviewing  the 
procediu^  we  used  to  establish  the 
MACT  floors  in  light  of  these  comments, 
we  agree  that  we  should  first  establish 
a  MACT  floor  for  both  organic  and 
inorganic  HAP  emissions  from  process 
vents  (other  than  storage  tanks)  and  then 
evaluate  the  appropriate  emission  limits 
for  each.  Based  on  a  revised  analysis,  we 
calculated  the  MACT  floor  for  organic 
process  vents  to  be  98  percent  control, 
or  an  organic  HAP  emission  limit  of  20 
ppmv,  which  were  the  emission  limits 


in  the  proposed  rule.  For  inorganic 
HAP,  we  calculated  the  MACT  floor  to 
be  95  percent  control  or  an  inorganic 
emission  limit  of  0.42  ppmv.  We  have 
Mo-itten  40  CFR  63.7184  of  the  final  rule 
to  reflect  these  revised  MACT  floors. 

Comment:  One  commenter  had 
several  concerns  with  the  approach, 
used  to  establish  the  MACT  floor  for 
storage  tanks.  The  commenter  believed 
that  area  source  semiconductor 
manufactxiring  facilities  and  HCl 
production  sources  are  not  part  of  the 
major  source  semiconductor 
manufacturing  category  and  should  not 
have  been  relied  on  to  set  the  storage 
tank  MACT  floor.  Two  commenters 
requested  that  any  storage  tank  limits 
should  be  limited  specifically  to  tanks 
storing  HCl  or  hydrofluoric  acid  (HF). 

Another  commenter  argued  that  EPA 
improperly  based  floors  for  storage 
taidcs  over  800  gallons  on  the 
performance  of  scrubbers.  The 
commenter  stated  that  EPA  must 
identify  the  relevant  best  performing 
storage  tanks,  determine  their  actual 
performance,  and  recalculdte  floors  for 
storage  tanks  over  800  gallons  based  on 
the  average  of  that  performance.  The 
commenter  also  contended  that  EPA 
must  conduct  beyond-the-floor  analysis 
for  storage  tanks  imder  800  gallons  to 
determine  the  maximum  degree  of 
emissions  reductions  achievable. 

One  commenter  argued  that  any  final 
rule  should  exclude  hazardous  waste 
storage  tanks  and  vessels  storing 
wastewater.  The  commenter  contended 
that  EPA  has  not  made  the  required 
MACT  finding  for  hazardous  waste 
storage  tanks  and  vessels  storing 
wastewater.  The  commenter  further 
argued  that  hazardous  waste  storage 
vessels  and  vessels  storing  wastewater 
have  low  HAP  concentrations  and  do 
not  warrant  regulation  beyond  RCRA 
requirements. 

Response:  We  agree  that  the 
procedure  outlined  by  these 
commenters  is  the  best  procedure  for 
determining  the  MACT  floors,  assuming 
that  the  appropriate  data  are  available. 
In  the  case  of  storage  tanks,  we  had  no 
such  data.  The  only  data  the  industry 
could  provide  to  us  were  the  size  of  the 
tank,  contents  of  the  tank,  and  whether 
emissions  from  the  tank  were 
controlled.  No  performance  data  were 
available  for  the  tank  emission  controls 
used  by  the  semiconductor  industry.  For 
these  reasons,  we  used  data  on  the 
performance  of  the  most  representative 
similar  soiut:e  for  which  data  were 
available,  which  were  for  scrubbers  on 
HCl  storage  tanks  obtained  from  the  HCl 
manufactiuing  industry.  Based  on  these 
comments,  we  now  believe  it  is  more 
appropriate  to  develop  separate  MACT 


floors  for  the  different  types  of  storage 
tanks  in  the  semiconductor  industry, 
and  that  it  was  inappropriate  to  use 
storage  tanks  from  the  HCl  production 
industry  as  the  most  representative 
similar  soiuxie. 

It  was  always  our  intent  to  include  all 
storage  and  wastewater  tanks  containing 
HAP  in  the  affected  source.  However, 
based  on  the  additional  information 
provided  by  the  industry,  we  have 
concluded  that  it  was  not  appropriate  to 
develop  one  MACT  floor  for  all  types  of 
tanks  due  to  the  wide  range  of  emissions 
fitjm  the  each  type  of  tank.  While  we 
cannot  exempt  an  emission  source 
solely  due  to  the  low  annual  emissions 
from  that  soiu-ce,  we  thought  that  the 
MACT  floor  level  of  control  could  be 
influenced  by  the  level  of  emissions 
from  each  type  of  tank  and  the  existing 
regulations  (i.e.,  RCRA)  to  which  some 
tanks  may  be  subject.  Therefore,  we 
developed  separate  MACT  floors  for 
chemical  storage  tanks  (including  waste 
storage  tanks  regulated  under  RCRA), 
wastewater  storage  tanks,  and 
wastewater  treatment  tanks. 

We  found  that  the  MACT  floor  level 
of  control  for  both  chemical  storage 
tanks  and  wastewater  storage  tanks, 
based  on  the  top  five  best  performing 
sources  in  each  data  set,  is  the  same  for 
each  tjrpe  of  tank.  The  level  of  control 
is  to  reduce  emissions  through  the  use 
of  a  scrubber  and  is  identical  to  the  level 
of  control  used  to  establish  the  emission 
limits  as  proposed.  However,  based  on 
other  comments  we  received,  we 
decided  not  to  use  the  same  procedure 
to  establish  the  emission  limits  for  the 
final  rule.  For  wastewater  treatment 
tanks,  we  determined  the  MACT  floor 
level  of  control  to  be  no  emissions 
reduction. 

The  data  set  we  used  to  establish  the 
original  MACT  floor  for  storage  tank 
emissions  included  the  type  of  control 
[e.g.,  scrubbers),  but  no  information  on 
the  performance  of  the  control  devices 
or  pollutant  concentration  in  the  outlet 
streams.  In  order  to  establish  emission 
limits,  we  previously  relied  on  the 
performance  of  controls  used  by  the  HCl 
production  industry  on  HCl  storage 
tanks.  We  used  these  data  because  the 
majority  of  tanks  reported  by  the 
semiconductor  industry  contained  HCl 
as  well.  We  considered  the  HCl 
production  industry  data  to  be  the  most 
representative  similar  somce  for  which 
we  had  data. 

The  comments  we  received 
questioned  whether  these  storage  tanks 
were  representative,  similar  sources.  In 
response  to  these  comments,  we  further 
investigated  the  similarities  and 
differences  of  the  semiconductor 
manufacturing  industry  storage  tanks 
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and  the  HCl  production  industry  tanks. 
We  first  determined  that  there  is  a  large 
size  differential  between  the  tanks  used 
by  the  semiconductor  industry  and 
those  used  by  the  HCl  production 
industry.  The  largest  reported 
semiconductor  industry  storage  tank 
was  16,000  gallons,  and  most  were  less 
than  10,000  gallons.  In  contrast,  most  of 
the  storage  tanks  reported  by  the  HCl 
production  industry  ranged  from 
200,000  gallons  to  over  2  million 
gallons.  We  then  determined  that  the 
HCl  stored  by  the  semiconductor 
industry  was  often  diluted,  while  the 
HCl  production  industry  almost 
exclusively  stored  concentrated  HCl. 
Based  on  the  larger  tank  size  and  the 
higher  concentration  of  material  stored, 
the  emission  streams  from  the  HCl 
production  industry  storage  tanks  will 
have  a  considerably  higher  pollutant 
concentration  than  from  the 
semiconductor  industry  storage  tanks. 
We  believe  this  is  a  more  important 
consideration  when  establishing 
emission  limits  than  simply  looking  at 
the  similarity  of  the  material  stored. 
Thus,  we  expect  that  the  emissions 
streams  from  the  semiconductor 
manufacturing  industry  storage  tanks 
will  have  a  very  low  concentration  of 
pollutants. 

Since  the  semiconductor  industry 
storage  tank  emission  streams  will  have 
similar  characteristics  to  those  of 
process  vents  (i.e.,  low  pollutant 
concentration),  we  now  believe  the  most 
representative  similar  soiuces  for 
evaluating  the  MACT  floor  for  storage 
tanks  are  the  semiconductor  industry 
process  vents.  Therefore,  in  response  to 
the  comments  concerning  our  use  of 
HCl  production  industry  storage  tanks 
as  the  most  representative  similar 
source,  we  are  adopting  the  process  vent 
inorganic  HAP  emission  limits  for 
storage  tanks  in  the  final  rule. 

We  also  agree  that  we  should  have 
given  further  consideration  to  controls 
mare  stringent  than  the  MACT  floor  for 
storage  tanks  less  than  800  gallons  (now 
1,500  gallons  in  the  final  rule  as 
discussed  below)  and  wastewater 
treatment  tanks.  The  MACT  floor  for 
both  of  these  types  of  tanks  was 
determined  to  be  no  control.  However, 
controls  more  stringent  than  the  MACT 
floor  (i.e.,  scrubbers)  are  technically 
feasible  as  demonstrated  by  the  data 
provided  by  the  industry  on  tanks 
greater  than  1,500  gallons. 

In  order  to  include  emission  limits 
more  stringent  than  the  MACT  floor 
level  of  control  in  the  final  rule,  they 
must  be  feasible  on  both  a  technical  and 
cost  basis.  Technical  feasibility  is 
assumed  based  on  similar  control  on 
larger  tanks  as  reported  by  the  industry. 


To  evaluate  cost  feasibility,  we 
estimated  the  HAP  emissions  from  a 
1,500  gallon  tank  containing 
concentrated  HCl,  assiuning  one 
complete  turnover  per  day.  These 
parameters  will  result  in  the  maximum 
amoimt  of  HAP  emissions  from  the  tank 
that  we  would  expect  for  the 
semiconductor  manufactiu-ing  industry. 
We  then  estimated  the  cost  of  a  scrubber 
to  control  these  emissions  by  99 
percent.  Finally,  we  calculated  the  cost 
per  ton  of  additional  HAP  emission 
reduction  achieved  above  the  MACT 
floor  level  of  control,  which  was  more 
than  $285,000  per  ton.  Based  on  this 
result,  we  considered  this  level  of 
control  to  be  infeasible  on  a  cost  basis 
and  did  not  require  emission  control 
more  stringent  than  the  MACT  floor  for 
storage  tanks  less  than  1,500  gallons  or 
wastewater  treatment  tanks  in  the  final 
rule. 

We  made  an  additional  change  for  the 
final  rule  based  on  our  revised  storage 
tank  MACT  floor  analysis.  Because  we 
eliminated  several  tanks  from  the  data 
set  used  in  the  MACT  floor  analysis,  the 
cutoff  for  the  smallest  size  tank  for 
which  the  final  rule  applies  increased 
from  800  gallons  to  1,500  gallons. 

While  the  storage  tanks  that  were 
used  to  establish  the  MACT  floor  level 
of  control  stored  either  HCl  or  HF,  we 
believe  this  level  of  control  is  applicable 
to  any  material  stored  by  a 
semiconductor  manufactiuing  facility. 
Therefore,  we  do  not  believe  that  the 
emission  limits  must  necessarily  be 
limited  to  these  two  chemicals,  as 
suggested  by  one  of  the  commenters. 

In  our  final  analysis,  we  determined 
that  the  level  of  control  already  existing 
on  waste  storage  tanks  regulated  imder 
RCRA  is  equivalent  to  the  storage  tank 
MACT  floor  level  of  control.  We  also 
determined  that  the  MACT  floor  for 
wastewater  treatment  tanks  was  no 
emissions  reduction.  Accordingly,  we 
excluded  bodi  types  of  tanks  from  any 
reqmrements  in  the  final  rule.  We  added 
the  following  definition  (based  on  the 
definition  of  "tank"  in  40  CFR  63.901, 
(subpart  00 — National  Emission 
Standards  for  Tanks-Level  1)  and  40 
CFR  63.1101  (subpart  YY— National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Generic  Maximum  Achievable  Control 
Technology  Standards))  for  "storage 
tank"  to  40  CFR  63.7195  that  clarifies 
which  tanks  we  intended  to  be  covered 
under  the  final  rule:  Storage  tank  means 
a  stationary  unit  that  is  constructed 
primarily  from  nonearthen  materials 
(such  as  wood,  concrete,  steel, 
fiberglass,  or  plastic)  which  provides 
structvual  support  and  is  designed  to 
hold  an  acciunulation  of  liquids  or  other 


materials  used  in  or  generated  by  a 
semiconductor  manufacturing  process 
imit.  The  following  are  not  storage  tanks 
for  the  piuposes  of  the  final  rule: 

•  Tanks  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

•  Flow-through  tanks  where 
wastewater  undergoes  treatment  (such 
as  pH  adjustment)  before  discharge,  and 
are  not  used  to  acciunulate  wastewater; 

•  Bottoms  receiver  tanks;  and 

•  Surge  control  tanks. 
Comment:  One  commenter  reiterated 

a  previous  request  for  EPA  to  delist  the 
Semiconductor  Manufacturing  soiuce 
category  and  provided  information  to 
support  their  request.  The  commenter 
claimed  that  this  information  shows  that 
there  will  be  no  stand  alone 
semiconductor  manufactiuing  facilities. 
Therefore,  since  EPA  listed  this  category 
on  the  MACT  source  category  list  at  a 
time  when  there  were  stand  alone 
facilities  that  were  major  sources,  the 
basis  for  listing  the  category  no  longer 
exists.  The  commenter  cited  the 
preamble  language  from  the  initial 
source  category  listing  notice  (57  FR 
31576,  July  16, 1992)  and  the  first  notice 
revising  the  list  (61  FR  28200.  June  4, 
1996)  to  support  their  interpretation  of 
when  a  category  should  be  included  on 
the  source  category  list.  The  commenter 
stated  that  if  a  stand  alone  major  source 
did  come  into  existence  in  the  future, 
EPA  could  promulgate  a  MACT 
standard  at  that  time.  Additionally,  the 
commenter  pointed  out  that  case-by- 
case  MACT  determinations  under 
section  112(g)  of  the  CAA  could  also  be 
used  to  control  emissions  bom  such  a 
source. 

The  commenter  also  pointed  to  other 
EPA  actions  to  support  their  position. 
The  commenter  noted  that  EPA 
guidance  issued  after  the  National 
Mining  Association  court  case  [National 
Mining  Association  v.  U.S.  EPA,  59  F.3d 
1351  (D.C.  Cir.  1995))  states  that  section 
112(d)  standards  should  be  appUed  to 
source  categories  that  contain  stand 
alone  major  sources  or  that  have  sources 
"commonly  located"  at  major  source 
facilities.  The  commenter  also  noted 
that  EPA,  in  promulgating  MACT 
standards  for  industrial  process  cooling 
towers  (IPCT),  had  found  that  co- 
location  of  an  IPCT  on  a  major  source 
site  is  not  sufficient  to  trigger 
applicability  of  the  rule,  rather,  the  DPCT 
must  be  co-located  and  an  integral  part 
of  the  facility. 

The  commenter  disagreed  with  EPA's 
interpretation  that  a  source  category 
delisting  can  proceed  only  under 
section  1 1 2(c)(9)  of  the  CAA.  The 
commenter  believed  that  EPA  has  a  non- 
discretionary  duty  under  section 
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112(c)(1)  to  periodically  revise  the  list 
in  response  to  new  information.  Under 
the  provisions  specified  in  section 
112(c)(1),  which  the  commenter  believes 
are  wholly  separate  from  the  delisting 
procedure  in  section  112(c)(9),  EPA  has 
,the  authority  and  the  latitude  to  remove 
a  previously  hsted  source  category  from 
the  MACT  standard  source  category  list. 

Response:  In  the  preamble  to  the 
proposed  rule  for  semiconductor 
manufacturing,  we  acknowledged 
receipt  of  the  pre-proposal  request  to 
remove  the  Semiconductor 
Manufacturing  source  category  from  the 
list  of  source  categories  and  indicated 
we  would  respond  in  the  final 
rulemaking  (67  FR  30852,  May  8,  2002). 

Section  112(d)(1)  of  the  CAA  directs 
EPA  to  promulgate  regulations  for 
categories  of  major  sources  of  HAP 
emissions.  We  interpret  section  112(a) 
as  requiring  consideration  of  all 
emissions  sources  in  determining  major 
source  status.  Thus,  if  a  soiurce  emits  10 
tons  or  more  per  year  of  any  single  HAP 
or  25  tons  or  more  per  year  of  any 
combination  of  HAP,  it  is  a  major  ~ 
source.  Similarly,  if  a  source  is  co- 
located  with  sources  in  other  categories 
and  the  aggregate  emissions  of  the 
combined  sources  is  10  or  more  tons  per 
year  of  a  single  HAP  or  25  tons  or  more 
per  year  of  any  combination  of  HAP, 
that  group  of  co-located  sources  is  a 
major  source.  This  interpretation  is 
consistent  with  the  legislative  history  on 
the  definition  of  "major  source,"  which 
indicates  clearly  that  all  portions  of  a 
major  source  are  subject  to  MACT  even 
if,  standing  alone,  individual  portions  of 
that  soxu-ce  would  not  qualify  as  major. 
[136  Cong.  Rec.  S.  16927  (October  27, 
1990)]. 

The  definition  of  major  source  also 
includes  provisions  to  assure  that 
stationary  sources  which  would 
otherwise  be  subject  to  the  emissions 
standards  are  not  excluded  from  control 
requirements  as  the  result  of  arbitrary 
subdivision  or  description  of  the  source. 
A  stationary  source  potentially  subject 
to  an  emissions  standard  because  it 
emits  a  listed  air  pollutant  is  to  be 
defined  to  include  all  emission  points 
and  units  of  such  source  located  within 
a  contiguous  area  and  under  common 
control. 

Because  the  statute  instructs  EPA  to 
consider  co-located  sources  as  major 
sources,  we  believe  we  must  list  and 
promulgate  standards  for  source 
categories  that  are  major  sources  as  a 
result  of  co-location.  Accordingly,  when 
we  published  the  initial  list  of  soxu-ce 
categories,  we  "includ[ed]  categories  of 
major  soiu^ces  where  there  was 
reasonable  certainty  that  at  least  one 
stationary  source  is  a  major  soujce  or 


where  sources  in  the  category  (were) 
commonly  located  on  the  premises  of 
major  sources."  (57  FR  31576,  July 
16,1992).  The  EPA  continues  to  believe 
that  major  source  determinations  must 
be  based  on  facility-wide  emissions  and 
that  a  major  source  can  be  either  a  stand 
alone  major  soiut:e  or  co-located  with 
other  sources  that  in  combination  emit 
or  have  the  potential  to  emit  over  the 
major  source  threshold. 

We  disagree  with  the  commenter's 
reading  of  the  preamble  to  the  IPCT 
MACT  standard.  In  promulgating  the 
MACT  standard,  we  said  that  even 
though  no  individual  source  in  the  IPCT 
source  category  is  itself  a  major  source, 
we  promulgated  a  MACT  standard  in 
light  of  IPCT  being  co-located  with  other 
major  sources  of  HAP  (59  FR  46339, 
September  8,  1994).  The  IPCT  MACT 
provides  clear  precedent  both  for 
promulgating  a  semiconductor  MACT 
standard  and  to  not  remove  the 
Semiconductor  Manufacturing  source 
category  from  the  list  of  source   ■ 
categories. 

Accordingly,  because  section  112(d) 
requires  EPA  to  promulgate  MACT 
standards  for  all  major  sources,  and 
since  the  Semiconductor  Manufacturing 
source  category  is  a  category  of  major 
soiurces,  albeit,  because  existing  sources 
are  co-located  with  other  sources  that  in 
combination  emit  or  have  the  potential 
to  emit  over  the  major  source 
thresholds,  EPA  will  not  revise  the  list 
of  source  categories  to  remove  the 
Semiconductor  Manufacturing  source 
category. 

Finally,  we  also  believe  this  source 
category  is  not  static  and  that  changes 
(either  economic  or  process)  may  trigger 
operational  changes  that  could  result  in 
increased  HAP  emissions.  Thus,  it  is  not 
entirely  clear  whether  those  soxux:es  that 
are  currently  "synthetic  area  sources" 
will  continue  to  be  "synthetic  area 
sources."  And  accordingly,  it  is  not 
inconceivable  that  the  MACT  standards 
promulgated  today  will  eventually  be 
applicable  to  more  than  the  one 
currently  co-located  facility.  In  addition, 
there  is  always  the  possibility  of  new 
major  sources  being  constructed  in  the 
future. 

Comment:  One  commenter  requested 
that  EPA  reconsider  delisting  this 
source  category  using  de  minimis 
principles  under  section  112(c)(1)  of  the 
CAA.  The  commenter  proposed 
exemption  of  all  nonmajor 
semiconductor  process  units  from 
regulation  in  a  manner  consistent  with 
the  approach  to  applicability  in  section 
112(g)  of  the  CAA. 

Response:  The  commenter's  suggested 
de  minimis  cutoff  levels  are  inconsistent 
with  the  CAA's  prescribed  method  for 


determining  the  MACT  floor.  We  do  not 
believe  that  the  CAA  authorizes    " 
exempting  an  emission  source  solely 
due  to  the  low  annual  emissions  from 
that  source.  The  outlet  concentration 
limits  for  both  inorganic  and  organic 
emissions  serve  as  the  minimum 
applicable  limits  for  the  affected 
sources.  If  the  outlet  concentration  is 
below  the  applicable  emission  limit,  no 
controls  are  required  to  demonstrate 
compliance. 

rv.  What  Are  the  Final  Standards? 

A.  What  Is  the  Source  Category? 

The  Semiconductor  Manufacturing 
source  category  includes  operations 
used  to  manufacture  p-type  and  n-type 
semiconductors  and  active  solid-state 
devices  from  a  wafer  substrate.  Research 
and  development  activities  located  at  a 
site  manufacturing  p-type  and  n-type 
semiconductors  and  active  solid-state 
devices  are  integrated  into  the 
manufacturing  process  (that  is,  they  are 
not  stand  alone  operations),  and  these 
are  included  in  the  definition  of 
semiconductor  memufactiu-ing. 
Examples  of  semiconductor  or  related 
solid-state  devices  include 
semiconductor  diodes,  semiconductor 
stacks,  rectifiers,  integrated  circuits,  and 
transistors.  The  source  category 
includes  all  manufacturing  from  crystal 
growth  through  wafer  fabrication,  and 
test  and  assembly. 

The  crystal  growing  stage  is  where 
crystalline  wafers  of  silicon  or  other 
specific  semiconducting  materials  are 
manufactiued  for  use  as  the  substrate  in 
the  wafer  fabrication  process.  Crystal 
growing  begins  with  storage  of  the  raw 
materials  (usually  trichlorosilane,  which 
is  refined  from  ordinary  sand)  and  ends 
with  the  final  polishing  of  a  wafer. 

The  wafer  fabrication  process  is 
where  a  group  of  integrated  circuits  are 
created  on  the  wafer  through  a  series  of 
pattern-forming  processes.  Wafer 
fabrication  begins  at  the  point  where  the 
wafer  receives  its  first  protective 
oxidative  layer  and  ends  when  a 
functional  integrated  circuit  or  circuits 
have  been  created  on  a  wafer. 

The  test  and  assembly  process  is  the 
final  step  in  the  integrated  circuit 
manufacturing  process  and  begins  when 
a  wafer  is  cut  into  individual  chips.  The 
chips  are  then  mounted  onto  a  metal 
frame,  connected  to  the  leads,  and 
enclosed  in  a  protective  housing.  The 
process  endpoint  is  the  last  test 
performed  at  an  assembly  facility  to 
verify  proper  function  of  a  completed 
integrated  circuit  housing. 
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B.  What  Is  the  Affected  Source? 

We  define  an  affected  source  as  a 
stationary  source,  group  of  stationary 
sources,  or  part  of  a  stationary  source  to 
which  specific  NESHAP  apply.  Within 
a  source  category,  we  select  the  specific 
emission  sources  (emission  points  or 
groupings  of  emission  points)  that  will 
make  up  the  affected  source  for  that 
category.  To  select  these  emission 
sources,  we  mainly  consider  the 
constituent  HAP  and  quantity  emitted 
frt)m  individual  or  groups  of  emission 
points. 

For  the  Semiconductor  Manufacturing 
source  category,  the  affected  source 
includes  the  collection  of  all 
semiconductor  manufacturing  units 
used  to  manufacture  p-type  and  n-type 
semiconductors  and  active  solid-state 
devices  from  a  wafer  substrate,  research 
and  development  activities  integrated 
into  the  manufactiuing  process  at  a 
semiconductor  manufactiuing  site,  and 
storage  tanks  located  at  a  major  source. 

A  semiconductor  manufacturing 
process  unit  is  the  equipment  assembled 
and  connected  by  duct  work  or  hard 
piping  including:  Furnaces  and 
associated  unit  operations;  associated 
wet  and  dry  work  benches;  associated 
recovery  devices;  feed,  intermediate, 
and  product  storage  tanks;  product 
transfer  racks  and  connected  ducts  and 
piping;  pumps,  compressors,  agitators, 
pressure-relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  fines,  valves,  connectors,  and 
instrumentation  systems;  and  control 
devices.  We  have  identified  three 
distinct  processes  used  in  the 
manufacture  of  these  semiconductors 
and  devices:  Crystal  growing,  wafer 
fabrication,  and  assembly  and  test.  A 
semiconductor  manufactiu-ing  unit  is 
typically  engaged  in  one  of  these 
processes. 

C.  What  Are  the  Emission  Standards? 

Emission  limits.  We  are  promulgating 
standards  that  regulate  HAP  emissions 
from  process  vents  and  storage  tank 
vents  at  semiconductor  manufacturing 
facilities.  The  standards  are  the  same  for 
existing  and  new  sources.  All  major 
soiu-ces  must  reduce  process  vent 
organic  HAP  outlet  concentrations  by  98 
percent  from  their  uncontrolled  levels 
and  reduce  vmcontroUed  inorganic  HAP 
outlet  concentrations  by  95  percent.  As 
an  alternative,  process  vents  may  be 
controlled  to  a  level  below  20  ppmv 
organic  HAP  and  0.42  ppmv  inorganic 
HAP.  In  addition,  all  major  sources 
must  reduce  storage  tank  vent  HAP 
outlet  inorganic  HAP  concentrations  by 
95  percent  from  their  imcontroUed 
levels.  As  an  alternative,  storage  tank 


vents  may  be  controlled  to  a  level  below 
0.42  ppmv  inorganic  HAP. 

General  Provisions.  The  General 
Provisions  (40  CFR  part  63,  subpart  A) 
also  apply  to  you  as  outlined  in  the  final 
rule.  The  General  Provisions  codify 
certain  procedures  and  criteria  for  all  40 
CFR  part  63  NESHAP.  The  General 
Provisions  contain  administrative 
procediu^s,  preconstruction  review 
procedures  for  new  sources,  and 
procedures  for  conducting  compUance- 
related  activities  such  as  notifications, 
reporting,  and  recordkeeping, 
performance  testing,  and  monitoring. 
The  final  rule  refers  to  individual 
sections  of  the  General  Provisions  to 
emphasize  key  sections  that  you  should 
be  aware  of.  However,  unless  otherwise 
specifically  excluded  in  the  final  rule, 
all  of  the  relevant  General  Provisions 
requirements  apply  to  you. 

V.  When  Must  I  Comply  With  the  Final 
Rule? 

Existing  semiconductor 
manufacturing  affected  sources  must 
comply  with  the  final  rule  no  later  than 
3  years  after  May  22,  2003.  The  effective 
date  is  May  22,  2003.  New  or 
reconstructed  affected  sources  must 
comply  upon  start-up  or  May  22,  2003, 
whichever  is  later.  Details  of  the 
compliance  requirements  can  be  found 
in  the  General  Provisions,  as  outlined  in 
Table  2  to  the  subpart. 

VI.  What  Are  the  Testing  and  Initial 
Continuous  Compliance  Requirements? 

In  addition  to  the  specific  testing  and 
monitoring  requirements  specified 
below  for  the  affected  sovuce,  the  final 
rule  adopts  the  testing  requirements 
specified  in  40  CFR  63.7. 

We  are  promulgating  testing  and 
initial  and  continuous  compliance 
requirements  that  are,  where 
appropriate,  based  on  procediu-es  and 
methods  that  we  have  previously 
developed  and  used  for  sources  similar 
to  those  for  which  standards  are  being 
promulgated  today.  For  example,  we  are 
promulgating  compliance  determination 
procediu"es,  performance  tests,  and  test 
methods  to  determine  what  level  of 
control  a  process  vent  needs  to  achieve 
to  demonstrate  compliance  with  the 
standards.  We  are  promulgating 
compliance  procedures  to  determine 
process  vent  and  storage  tank  vent  flow 
rates  and  HAP  concentrations.  The 
promulgated  test  methods  parallel  what 
we  have  used  for  process  vents  in 
previous  organic  HAP  emissions 
standards  (e.g.,  the  HON)  and  inorganic 
HAP  emission  standards.  For  measuring 
vent  stream  flow  r^e,  you  must  use 
Method  2,  2A,  2C,  2D,  2F,  or  2G  of  40 
CFR  part  60,  appendix  A.  For  measuring 


total  vent  stream  organic  HAP 
concentration  to  determine  whether  it  is 
below  a  specified  level,  you  must  use 
Method  18  of  40  CFR  part  60.  appendix 
A.  For  measuring  the  total  HAP 
concentration  of  emission  streams  with 
inorganic  HAP  to  determine  if  it  is 
below  a  specified  level,  you  must  use 
Method  320  of  40  CFR  part  60,  appendix 
A.  For  measuring  inorganic  HAP  that 
are  hydrogen  halides,  such  as  HCl  or 
HF,  you  must  use  Method  26A  of  40 
CFR  part  60,  appendix  A. 

Additionally,  we  are  requiring  initial 
performance  tests  for  all  process  vent 
and  storage  tank  vent  HAP  emission 
control  devices  other  than  flares  and 
certain  boilers  and  process  heaters.  For 
vents  controlled  using  flares,  we  are  not 
requiring  performance  tests  because  we 
have  developed  design  specifications 
that  ensure  these  devices  will  achieve 
98  percent  destruction  efficiency.  As 
with  the  HON,  we  are  not  promulgating 
a  requirement  to  perform  an  initial 
performance  test  for  boilers  and  process 
heaters  larger  than  44  megawatts  (MW) 
because  they  operate  at  high 
temperatures  and  residence  times.  In 
general,  the  higher  the  temperature  and 
residence  time,  the  greater  the  level  of 
HAP  destruction  that  is  achieved  by  a 
control  device.  Therefore,  boilers  and 
process  heaters  larger  than  44  MW 
easily  achieve  the  required  98  percent 
destruction  efficiency  or  the  alternative 
requirement  to  reduce  outlet 
concentrations  below  20  ppmv. 

For  all  other  types  of  control  devices, 
the  final  rule  requires  you  to  conduct  a 
performance  test  to  demonstrate  that  the 
control  device  can  achieve  the  required 
control  level  and  to  establish  operating 
parameters  to  be  maintained  to 
demonstrate  continuous  compliance. 
The  testing  requirements  for 
semiconductor  manufacturing  list  the 
parameters  that  can  be  monitored  for  the 
common  types  of  combustion  devices. 
Fo^^thgj  control  devices,  we  require 
that  you  establish  site-specific 
parameter  ranges  for  monitoring 
purposes  through  the  Notification  of 
Compliance  Status  report  and  through 
the  facility's  operating  permit. 
Parameters  selected  are  required  to  be 
good  indicators  of  continuous  control 
device  performance. 

Vn.  What  Notification,  Recordkeeping, 
and  Reporting  Requirements  Must  I 
Follow? 

We  are  promulgating  notification, 
recordkeeping,  and  reporting 
requirements  in  accordance  with  40 
CFR  part  63,  subpart  A  and  other 
previously  promulgated  NESHAP  for 
similar  source  categories. 
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We  are  requiring  that  owners  or 
operators  of  semiconductor  ■ 
manufacturing  affected  sources  submit 
the  following  four  types  of  reports:  An 
Initial  Notification  report,  a  Notification 
of  Compliance  Status  report,  periodic 
compliance  reports,  reports  of  changes 
and  other  specified  events.  Records  of 
reported  information  and  other 
information  necessary  to  document 
compliance  with  the  promulgated 
standards  are  required  to  be  kept  for  5 
years.  Equipment  design  records  would 
be  required  to  be  kept  for  the  life  of  the 
equipment. 

For  the  Initial  Notification  report,  we 
are  requiring  that  you  list  the 
semiconductor  manufacturing 
operations  at  your  facility,  and  the 
provisions  of  the  final  rule  that  may 
apply.  The  Initial  Notification  report 
must  also  state  whether  your  facility  can 
achieve  compliance  by  the  specified 
compliance  date.  You  must  submit  this 
notification  by  May  21,  2004,  for 
existing  sources,  and  within  180  days 
before  commencement  of  construction 
or  reconstruction  of  an  affected  source. 

For  the  Notification  of  Compliance 
Status  report,  we  are  requiring  that  you 
submit  the  information  necessary  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests  and  design  analyses. 
For  each  test  method  that  you  use  for  a 
particular  kind  of  emission  point  [e.g., 
process  vent),  you  must  submit  one 
complete  test  report.  This  notification 
must  also  include  the  specific  range 
established  for  each  monitored 
parameter  for  each  emission  point  for 
demonstrating  continuous  comphance, 
and  the  rationale  for  why  this  range 
indicates  proper  operation  of  the  control 
device. 

We  are  requiring  that  you  submit 
semiannual  compliance  reports.  These 
reports  must  include  a  statement  that  no 
deviations  fi'om  the  emission  limitations 
occiured  during  the  reporting  period, 
and  that  no  continuous  monitoring 
system  (CMS)  was  inoperative,  inactive, 
malfunctioning,  out-of-contfol,  repaired, 
or  adjusted.  Additionally,  a  statement 
must  be  included  if  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
reporting  period,  and  you  took  actions 
consistent  with  your  SSMP.  For  process 
and  storage  tank  vents,  records  of 
continuously  monitored  parameters 
must  be  kept.  Records  that  such 
inspections  or  measurements  were 
performed  must  be  kept,  but  results  are 
included  in  your  periodic  report  only  if 
there  is  a  deviation  from  the  operating 
limit.  For  each  deviation  from  an 
emission  limit,  the  semiaimual 
compliance  reports  must  document  the 
time  periods  of  each  deviation;  its 


cause;  whether  it  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction:  and  whether  and  what 
time  periods  the  CMS  was  inoperative 
or  out  of  control. 

We  are  requiring  that  you  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  if  you  had  a  startup, 
shutdown,  or  malfunction  that  is  not 
consistent  with  your  SSMP. 

Other  reporting  requirements  include 
reports  to  notify  the  regulatory  authority 
before  or  after  a  specific  event  [e.g.,  if 
a  process  change  is  made,  requests  for 
extension  of  repair  period). 

VIII.  What  Are  the  Environmental, 
Energy,  and  Economic  Impacts  of  the 
Final  Rule? 

This  section  presents  projected 
impacts  for  existing  sources  only.  We 
did  not  calculate  impacts  for  new 
sources  because  we  do  not  project  any 
new  major  sources  will  commence 
construction  in  the  foreseeable  future. 
We  expect  that  any  new  sources  will 
have  HAP  emissions  below  major  source 
thresholds.  The  industry  trend  over  the 
past  several  years  has  been  that  HAP 
emissions  have  decreased  while 
semiconductor  production  has 
increased.  As  a  result,  only  one  source 
in  the  industry  is  still  a  major  source  of 
HAP,  and  only  because  it  is  collocated 
at  a  facility  with  other  HAP-emitting 
operations.  We  do  not  project  that  any 
other  new  semiconductor  sources  will 
be  built  on  the  site  of  another  major 
HAP  emitting  operation.  We  also  project 
that  the  types  of  technologies  that  have 
evolved  (e.g.,  producing  larger  wafers), 
which  are  in  general  emit  fewer  HAP 
per  chip  manufactm-ed,  will  continue. 

A.  What  Are  the  Secondary  and  Energy 
Impacts? 

We  do  not  anticipate  any  significant 
increase  in  national  annual  energy  usage 
as  a  result  of  the  final  rule.  Energy 
impacts  include  changes  in  energy  use, 
typically  increases,  and  secondary  air 
impacts  associated  with  increased 
energy  use.  Increases  in  energy  use  are 
associated  with  the  operation  of  control 
equipment — in  this  case,  the  use  of 
thermal  oxidizers  and  scrubbers — to 
control  process  vents.  Secondary  air 
impacts  associated  with  increased 
energy  use  are  the  emission  of 
particulates,  sulfur  oxides  (SOx),  and 
nitrogen  oxides  (NOx).  These  secondary 
impacts  are  associated  with  power 
plants  that  would  supply  the  increased 
energy  demand.  Since  we  project  the 
final  rule  will  apply  to  only  one  existing 
major  source,  no  significant  new  control 
equipment  requirements  are  expected. 
Therefore,  secondary  and  energy 
impacts  will  be  negligible. 


B.  What  Are  the  Cost  Impacts? 

Although  we  estimate  there  are 
approximately  127  facilities  engaged  in 
semiconductor  production,  we  estimate 
that  the  source  category  contains  only 
one  existing  major  source  subject  to  the 
regulatory  provisions  specified  under 
the  final  rule.  The  remaining  facilities 
are  either  area  sources  or  synthetic 
minor  sources,  which  are  soiu-ces  that 
have  the  potential  to  emit  above  major 
source  thresholds  but  have  taken 
enforceable  permit  conditions  limiting 
their  HAP  emissions  to  below  these 
major  source  thresholds. 

We  estimate  the  annualized  cost  for 
the  one  major  source  affected  by  this 
final  rule  to  be  $2,300.  solely  to  comply 
with  monitoring,  inspecting,  reporting 
and  recordkeeping  requirements.  (Note: 
This  source  meets  the  CAA  section  112 
definition  of  "major  source"  not  because 
it  emits  10  tons  or  more  of  any  one  HAP 
or  25  tons  or  more  of  HAP  in  aggregate, 
but  because  it  is  collocated  at  a  plant 
site  that  is  a  major  source  subject  to 
other  NESHAP.  We  estimate  this 
semiconductor  manufacturing  source 
emits  less  than  one  ton  of  HAP  per 
year.)  We  project  there  will  be  no  capital 
or  operating  costs  for  control 
equipment.  Further,  we  estimate  a  one- 
time total  cost  of  $33,000  for  the 
approximately  126  non-major  sources  to 
read  the  rule.  We  estimate  that  there 
will  be  no  impacts  on  new  sources 
because  we  do  not  project  that  any  new 
major  sources  will  be  built  over  the  next 
3  years. 

C.  What  Are  the  Economic  Impacts? 

The  final  rule  applies  to  only  one 
major  existing  source,  and  no  significant 
new  control  equipment  requirements 
are  expected.  We  estimate  the  MIRR 
costs  for  this  facility  to  be  only  $6,956 
over  a  3-year  period.  Therefore,  no 
economic  impact  on  the  industry  is 
expected. 

IX.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obhgation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  under 
"    the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  2042.01)  and 
a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  the  Collection 
Strategies  Division  (2822),  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  enforceable  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63.  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  Agency 
policies  set  forth  in  40  CFR  part  2, 
subpart  B. 

The  annual  monitoring,  reporting,  and 
recordkeeping  burden  for  this 
collection,  as  averaged  over  the  first  3 
years  after  the  effective  date  of  the  rule, 
is  estimated  to  be  41  labor  hours  per 
year  at  a  total  aimual  cost  of  $2,319. 
This  estimate  includes  a  one-time  plan 
for  demonstrating  compliance,  aimual 
compliance  certification  reports, 
notifications,  and  recordkeeping.  Total 
labor  burden  associated  with  the 
monitoring  requirements  over  the  3-year 


period  of  the  ICR  are  estimated  at 
$6,956. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR,  chapter 
15.  The  OMB  control  number  for  the 
information  collection  requirements  in 
this  rule  will  be  listed  in  an  amendment 
to  40  CFR  part  9  in  a  subsequent 
Federal  Register  document  after  OMB 
approves  the  ICR. 

C.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
the  final  rule.  The  EPA  has  also 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  assessing  the  impacts  of 
this  final  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
according  to  Small  Business 
Administration  (SBA)  size  standards  for 
NAICS  code  334413  [i.e.,  semiconductor 
crystal  growing  facilities,  semiconductor 
wafer  fabrication  facilities, 
semiconductor  test  and  assembly 
facilities)  whose  parent  company  has 
500  or  fewer  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  the 


above  definition  of  small  entities,  the 
EPA  has  determined  that  there  are  no 
small  businesses  within  this  source 
category  that  would  be  subject  to  the 
final  rule. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rule 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EP/\  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goverrmients  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the  final 
rjile  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  to  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
maximmn  total  annual  cost  of  the  final 
rule  for  any  year  has  been  estimated  to 
be  about  $35,800.  Thus,  the  final  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition,  EPA  has  determined  that  the 
standards  contains  no  regulatory 
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requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  a.aiong  the 
various  levels  of  government." 

The  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  the  rule. 
Although  section  6  of  Executive  Order 
13132  does  not  apply  to  the  rule,  EPA 
did  consult  with  State  and  local  officials 
to  enable  them  to  provide  timely  input 
in  the  development  of  the  final  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  the 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  No  tribal 
governments  own  or  operate 
semiconductor  manufacturing  facilities. 
Thus,  Executive  Order  13175  does  not 
apply  to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  an  assessment 
of  health  or  safety  risks.  Furthermore, 
the  final  rule  has  been  determined  not 
to  be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  the  EPA 
to  use  voluntary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  ^practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  Office  of 
Management  and  Budget  (0MB),  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

The  final  rule  involves  technical 
standards.  The  EPA  cites  the  following 
standards  in  this  rule:  EPA  Methods  1 , 
lA,  2,  2A.  2C,  2D.  2F,  2G,  3,  3A,  3B.  4, 
18,  25,  25A,  26,  26A,  and  320. 
Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards  in 
addition  to  these  EPA  method.  No 
applicable  voluntary  consensus 
standards  were  identified  for  EPA 
Methods  lA,  2A,  2D,  2F,  20.  The  search 
and  review  results  have  been 


documented  and  are  placed  in  the 
docket  A-97-15  for  the  final  rule. 

The  voluntary  consensus  standard 
ASTM  D6420-99,  "Standard  Test 
Method  for  Determination  of  Gaseous 
Organic  Compounds  by  Direct  Interface 
Gas  Chromatography-Mass 
Spectrometry  (GC/MS),"  is  appropriate 
in  the  cases  described  below  for 
inclusion  in  this  rule  in  addition  to  EPA 
Method  18  codified  at  40  CFR  Part  60 
Appendix  A  for  the  measurement  of 
toluene  and  total  organic  HAP. 

Similar  to  EPA's  performance-based 
Method  18,  ASTM  D6420-99  is  also  a 
performance-based  method  for 
measurement  of  gaseous  organic 
compounds.  However,  ASTM  D6420-99 
was  written  to  support  the  specific  use 
of  highly  portable  and  automated  GC/ 
MS.  While  offering  advantages  over  the 
traditional  Method  18,  the  ASTM 
method  does  allow  some  less  stringent 
criteria  for  accepting  GC/MS  results 
than  required  by  Method  18.  Therefore, 
ASTM  D6420-99  is  a  suitable 
alternative  to  Method  18  only  where:  (1) 
The  target  compound(s)  are  those  listed 
in  Section  1.1  of  ASTM  D6420-99,  and 
(2)  the  target  concentration  is  between 
150  ppbv  and  100  ppmv. 

For  target  compound(s)  not  listed  in 
Section  1.1  of  ASTM  D6420-99,  but 
potentially  detected  by  mass 
spectrometry,  the  regulation  specifies 
that  the  additional  system  continuing 
calibration  check  after  each  run,  as 
detailed  in  Section  10.5.3  of  the  ASTM 
method,  must  be  followed,  met, 
documented,  and  submitted  with  the 
data  report  even  if  there  is  no  moisture 
condenser  used  or  the  compound  is  not 
considered  water  soluble.  For  target 
compound(s)  not  listed  in  Section  1.1  of 
ASTM  D6420-99,  and  not  amenable  to 
detection  by  mass  spectrometry,  ASTM 
D6420-99  does  not  apply. 

As  a  result,  EPA  will  cite  ASTM 
D6420-99  in  this  rule.  The  EPA  will 
also  cite  Method  18  as  a  gas 
chromatography  (GC)  option  in  addition 
to  ASTM  D6420-99.  This  will  allow  the 
continued  use  of  GC  configurations 
other  than  GC/MS. 

In  addition  to  the  volxmtary 
consensus  standard  EPA  cites  in  this 
rule,  the  search  for  emissions 
measurement  procediues  identified  14 
other  voluntary  consensus  standards. 
The  EPA  determined  that  11  of  these  14 
standards  identified  for  measuring 
emissions  of  the  HAPs  or  surrogates 
subject  to  emission  standards  in  this 
rule  were  impractical  alternatives  to 
EPA  test  methods  for  the  purposes  of 
this  rule.  Therefore,  EPA  does  not 
intend  to  adopt  these  standards  for  this 
purpose.  The  reasons  for  this 
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determination  for  the  11  methods  are 
discussed  ip  the  docket. 

Two  of  me  14  volimtary  consensus 
standards  identified  in  this  search  were 
not  available  at  the  time  the  reyiew  was 
conducted  for  the  purposes  of  the  final 
rule  because  they  are  under 
development  by  a  voluntary  consensus 
body:  ASME/BSR  MFC  13M,  "Flow 
Measurement  by  Velocity  Traverse,"  for 
EPA  Method  2  (and  possibly  1);  and 
ASME/BSR  MFC  12M,  "Flow  in  Closed 
Conduits  Using  Multiport  Averaging 
Pitot  Primary  Flowmeters,"  for  EPA 
Method  2. 

The  voluntary  consensus  standard 
ASTM  D6348-98,  "Determination  of 
Gaseous  Compounds  by  Extractive 
Direct  Interface  Fourier  Transform 
(FTIR)  Spectroscopy,"  has  been 
reviewed  by  the  EPA  as  a  potential 
alternative  to  EPA  Method  320. 
Suggested  revisions  to  ASTM  D6348-98 
were  sent  to  ASTM  by  the  EPA  that 
would  allow  the  EPA  to  accept  ASTM 
D6348-98  as  an  acceptable  alternative. 
The  ASTM  Subcommittee  D22-03  is 
currently  undertaking  a  revision  of 
ASTM  D6348-98.  Because  of  this,  we 
are  not  citing  this  standard  as  a 
acceptable  alternative  for  EPA  Method 
320  in  the  final  rule  today.  However, 
upon  successful  ASTM  balloting  and 
demonstration  of  technical  equivalency 
with  the  EPA  FTIR  methods,  the  revised 
ASTM  standard  could  be  incorporated 
by  reference  for  EPA  regulatory 
applicability.  In  the  interim,  facilities 
have  the  option  to  request  ASTM 
D6348-98  as  an  alternative  test  method 
under  40  CFR  63.7(f)  and  63.8(f)  on  a 
case-by-case  basis. 

Table  1  to  subpart  BBBBB  lists  the 
EPA  testing  methods  included  in  the 
final  rule.  Under  40  CFR  63.7(f)  and 
63.8(f)  of  subpart  A,  a  source  may  apply 
to  EPA  for  permission  to  use  alternative 
test  methods  or  alternative  monitoring 
requirements  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

/.  Cpngressional  Review  Act 

tlie  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  the  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 


until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  The  rule  will  be  effective  May 
22, 2003. 

List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  28,  2003. 
Christiiie  T.  Whitman, 

Administrator. 

■  For  the  reasons  stated  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code  of 
the  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

■  1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

m  2.  Part  63  is  amended  by  adding 
subpart  BBBBB  to  read  as  follows: 

Subpart  BBBBB — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Semiconductor  Manufacturing 

Sec. 

What  This  Subpart  Covers 

63.7180  What  is  the  purpose  of  this 
subpart? 

63.7181  Am  I  subject  to  this  subpart? 

63.7182  What  parts  of  my  facility  does  this 
subpart  cover? 

63.7183  When  do  I  have  to  comply  with 
this  subpart? 

Emission  Standards 

63.7184  What  emission  limitations, 
operating  limits,  and  work  practice 
standards  must  I  meet? 

Compliance  Requirements 

63.7185  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.7186  By  what  date  must  I  conduct        ' 
performance  tests  or  other  initial 
compliance  demonstrations? 

63.7187  What  performance  tests  and  other 
compliance  procedures  must  I  use? 

63.7188  What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

Applications,  Notifications,  Reports,  and 
Records 

63.7189  What  applications  and 
notifications  must  I  submit  and  when? 

63 . 7 1 90  What  reports  must  I  submit  and 
when? 

63.7191  What  records  must  I  keep? 

63.7192  In  what  form  and  how  long  must  I 
keep  my  records? 

Other  Requirements  and  Information 

63.7193  What  parts  of  the  General 
Provisions  apply  to  me? 


63.7194  Who  implements  and  enforces  this 
subpart? 

63.7195  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  BBBBB  of  Part  63 

Table  1  to  Subpart  BBBBB  of  Part  63— 
Requirements  for  Performance  Tests 

Table  2  to  Subpart  BBBBB  of  Part  63— 
Applicabilitv  of  General  Provisions  to 
Subpart  BBBBB 

What  This  Subpart  Covers 

§63.7180    What  is  ttie  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  semiconductor 
manufacturing  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
standards. 

§  63.71 81    Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  semiconductor 
manufacturing  process  unit  that  is  a 
major  source  of  hazardous  air  pollutants 
(HAP)  emissions  or  that  is  located  at,  or 
is  part  of,  a  major  source  of  HAP 
emissions. 

(b)  A  major  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  in  the 
aggregate,  any  single  HAP  at  a  rate  of  10 
tons  per  year  (tpy)  or  more  or  any 
combination  of  HAP  at  a  rate  of  25  tpy 
or  more. 

§63.7182    What  parts  of  my  facility  <loes 
this  subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  that  you  own  or  operate  that 
manufactures  semiconductors. 

(b)  An  affected  source  subject  to  this 
subpart  is  the  collection  of  all 
semiconductor  manufacturing  process 
units  used  to  manufacture  p-type  and  n- 
type  semiconductors  and  active  solid- 
state  devices  from  a  wafer  substrate, 
including  research  and  development 
activities  integrated  into  a 
semiconductor  manufacturing  process 
unit.  A  semiconductor  manufacturing 
process  unit  includes  the  equipment 
assembled  and  connected  by  ductwork 
or  hard-piping  including  furnaces  and 
associated  unit  operations;  associated 
wet  and  dry  work  benches;  associated 
recovery  devices;  feed,  intermediate, 
and  product  storage  tanks:  product 
transfer  racks  and  coimected  ducts  and 
piping;  pumps,  compressors,  agitators, 
pressiu;e-relief  devices,  sampling 
connecting  systems,  open-ended  valves 
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or  lines,  valves,  connectors,  and 
instrumentation  systems;  and  control 
devices. 

(c)  Your  affected  source  is  a  new 
affected  source  if  you  commence 
construction  of  the  affected  source  after 
May  8,  2002,  and  you  meet  the 
applicability  criteria  in  §  63.7181  at  the 
time  you  commence  construction. 

(d)  Your  affected  source  is  a 
reconstructed  affected  source  if  you 
meet  the  criteria  for  "reconstruction,"  as 
defined  in  §63.2. 

(e)  Yoiu-  soiuce  is  an  existing  affected 
source  if  it  is  not  a  new  or  reconstructed 
affected  soiuce. 

§  63.71 83    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  soiuce,  you  must  comply  with 
this  subpart  according  to  paragraphs 
{a)(l)  and  (2)  of  this  section. 

(1)  If  you  start  up  your  affected  source 
before  May  22,  2003,  then  you  must 
comply  with  the  emission  standards  for 
new  and  reconstructed  sources  in  this 
subpart  no  later  than  May  22,  2003. 

(2)  If  you  start  up  your  affected  source 
after  May  22,  2003,  then  you  must 
comply  with  the  emission  standards  for 
new  and  reconstructed  sources  in  this 
subpart  upon  startup  of  your  affected 
source. 

(b)  If  you  have  an  existing  affected 
source,  you  must  comply  with  the 
emission  standards  for  existing  sources 
no  later  than  3  years  from  May  22,  2003. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP  and  an  affected  source  subject 

to  this  subpart,  paragraphs  (c)(1)  and  (2) 
of  this  section  apply. 

(1)  Any  portion  of  yoxir  existing 
facility  that  is  a  new  affected  source  as 
specified  at  §  63.7182(c),  or  a 
reconstructed  affected  source  as 
specified  at  §  63.7182(d).  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  Any  portion  of  your  facility  that  is 
an  existing  affected  soiu'ce,  as  specified 
at  §  63.7182(e),  must  be  in  compliance 
with  this  subpart  by  not  later  than  3 
years  after  it  becomes  a  major  source. 

(d)  You  must  meet  the  notification 
requirements  in  §  63.7189  and  in 
subpart  A  of  this  part.  You  must  submit 
some  of  the  notifications  (e.g.,  Initial 
Notification)  before  the  date  you  are 
required  to  comply  with  the  emission 
limitations  in  this  subpart. 


Emission  Standards 

§63.7184    What  emission  limitations, 
operating  limits,  and  work  practice 
standards  must  i  meet? 

(a)  If  you  have  a  new,  reconstructed, 
or  existing  affected  source,  as  defined  in 
§  63.7182(b),  you  must  comply  with  all 
applicable  emission  limitations  in  this 
section  on  and  after  the  compliance 
dates  specified  in  §63.7183. 

(b)  Process  vents — organic  HAP 
emissions.  For  each  process  vent  that 
emits  organic  HAP,  other  than  process 
vents  from  storage  tanks,  you  must  limit 
organic  HAP  emissions  to  the  level 
specified  in  paragraph  (b)(1)  or  (2)  of 
this  section.  These  limitations  can  be 
met  by  venting  emissions  from  your 
process  vent  through  a  closed  vent 
system  to  any  combination  of  control 
devices  meeting  the  requirements  of 

§  63.982(a)(2). 

(1)  Reduce  the  emissions  of  organic 
HAP  from  the  process  vent  stream  by  98 
percent  by  weight. 

(2)  Reduce  or  maintain  the 
concentration  of  emitted  organic  HAP 
from  the  process  vent  to  less  than  or 
equal  to  20  parts  per  million  by  volume 
(ppmv). 

(c)  Process  vents — inorganic  HAP 
emissions.  For  each  process  vent  that 
emits  inorganic  HAP,  other  than  process 
vents  from  storage  tanks,  you  must  limit 
inorganic  HAP  emissions  to  the  level 
specified  in  paragraph  (c)(1)  or  (2)  of 
this  section.  These  limitations  can  be 
met  by  venting  emissions  fix)m  your 
process  vent  through  a  closed  vent 
system  to  a  halogen  scrubber  meeting 
the  requirements  of  §§  63.983  (closed 
vent  system  requirements)  and  63.994 
(halogen  scrubber  requirements);  the 
applicable  general  monitoring 
requirements  of  §  63.996;  the  applicable 
performance  test  requirements;  and  the 
monitoring,  recordkeeping  and 
reporting  requirements  referenced 
therein. 

(1)  Reduce  the  emissions  of  inorganic 
HAP  from  the  process  vent  stream  by  95 
percent  by  weight. 

(2)  Reduce  or  maintain  the 
concentration  of  emitted  inorganic  HAP 
from  the  process  vent  to  less  Uian  or 
equal  to  0.42  ppmv. 

(d)  Storage  tanks.  For  each  storage 
tank,  1 ,500  gallons  or  larger,  you  must 
limit  total  HAP  emissions  to  the  level 
specified  in  paragraph  (d)(1)  or  (2)  of 
this  section  if  the  emissions  from  the 
storage  tank  vent  contains  greater  than 
0.42  ppmv  inorganic  HAP.  These 
limitations  can  be  met  by  venting 
emissions  from  yoiu'  storage  tank 
through  a  closed  vent  system  to  a 
halogen  scrubber  meeting  the 
requirements  of  §§  63.983  (closed  vent 


system  requirements)  and  63.994 
(halogen  scrubber  requirements);  the 
applicable  general  monitoring 
requirements  of  §63.996;  the  applicable 
performance  test  requirements;  and  the 
monitoring,  recordkeeping  and 
reporting  requirements  referenced 
therein. 

(1)  Reduce  the  en^ssions  of  inorganic 
HAP  from  each  storage  tank  by  95 
percent  by  weight. 

(2)  Reduce  or  maintain  the 
concentration  of  emitted  inorganic  HAP 
from  the  process  vent  to  less  than  or 
equal  to  0.42  ppmv. 

(e)  You  must  comply  with  the 
applicable  work  practice  standards  and 
operating  limits  contained  in 
§  63.982(a)(1)  and  (2).  The  closed  vent 
system  inspection  requirements  of 
§  63.983(c),  as  referenced  by 
§  63.982(a)(1)  and  (2),  do  not  apply. 

Compliance  Requirements 

§  63.71 85    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  requirements  of  §  63.7184  at  all 
times,  except  during  periods  of  startup, 
shutdown,  or  malfunction. 

(b)  You  must  always  operate  and 
maintain  yoiu-  affected  soiuce,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l){i). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdo]^,  and 
malhmction  plan  (SSMP).  Your  SSMP 
must  be  prepared  in  accordance  with 
the  provisions  in  §  63.6(e)(3). 

(d)  You  must  perform  all  the  items 
listed  in  paragraphs  (d)(1)  through  (3)  of 
this  section: 

(1)  Submit  the  necessary  notifications 
in  accordance  with  §  63.7189. 

(2)  Submit  the  necessary  reports  in 
accordance  with  §  63.7190. 

(3)  Maintain  all  necessary  records  you 
have  used  to  demonstrate  compliance 
with  this  subpart  in  accordance  with 
§63.7191. 

§  63.7186    By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

For  each  process  vent  or  storage  tank 
vent  emission  limitation  in  §  63.7184  for 
which  initial  compliance  is 
demonstrated  by  meeting  a  percent  by 
weight  HAP  emissions  reduction,  or  a 
HAP  concentration  limitation,  you  must 
conduct  performance  tests  or  an  initial 
compliance  demonstration  within  180 
days  after  the  compliance  date  that  is 
specified  for  yom  source  in  §  63.7183 
and  according  to  the  provisions  in 
§  63.7(a)(2). 
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§  63.71 87    What  performance  tests  and 
other  compliance  procedures  must  I  use? 

(a)  You  must  conduct  each 
performance  test  in  Table  1  to  this 
subpart  that  applies  to  you  as  specified 
for  process  vents  in  §  63.982(a)(2)  and 
storage  tanks  in  §  63.982(a)(1). 
Performance  tests  must  be  conducted 
under  maximum  operating  conditions  or 
HAP  emissions  potential.  Section 
63.982(a)(1)  and  (2)  only  includes 
methods  to  measvue  the  total  organic 
regulated  material  or  total  organic 
carbon  (TOC)  concentration.  The  EPA 
Methods  26  and  26A  are  included  in 
Table  1  to  this  subpart  in  addition  to  the 
test  methods  contained  within 

§  63.982(a)(1)  and  (2).  The  EPA  Method 
26  or  26A  must  be  used  for  testing 
regulated  material  containing  inorganic 
HAP.  Method  320  of  40  CFR  part  63, 
appendix  A,  must  be  used  to  measure 
total  vapor  phase  organic  and  inorganic 
HAP  concentrations. 

(b)  If,  without  the  use  of  a  control 
device,  your  process  vent  stream  has  an 
organic  HAP  concentration  of  20  ppmv 
or  lass  or  an  inorganic  HAP 
concentration  of  0.42  ppmv  or  less,  or 
your  storage  tank  vent  stream  has  an 
inorganic  HAP  concentration  of  0.42 
ppmv  or  less,  you  may  demonstrate  that 
the  vent  stream  is  compliant  by 
engineering  assessments  and 
calculations  or  by  conducting  the 
applicable  performance  test 
requirements  specified  in  Table  1  to  this 
subpart.  Your  engineering  assessments 
and  calculations,  as  with  performance 
tests  (as  specified  in  §  63.982(a)(1)  and 
(2)),  must  represent  your  maximum 
operating  conditions  or  HAP  emissions 
potential  and  must  be  approved  by  the 
Administrator.  You  must  demonstrate 
continuous  compliance  by  certifying 
that  your  operations  will  not  exceed  the 
maximiun  operating  conditions  or  HAP 
emissions  potential  represented  by  yoiu- 
engineering  assessments,  calculations, 
or  performance  test. 

(c)  If  you  are  using  a  control  device 
to  comply  with  the  emission  limitations 
in  §  63.7184  and  the  inlet  concentration 
of  HAP  to  the  control  device  is  20  ppmv 
or  less,  then  you  may  demonstrate  that 
the  control  device  meets  the  percent  by 
weight  HAP  emission  reduction 
limitation  in  §63. 7184(c)(1)  or  (d)(1)  by 
conducting  a  design  evaluation  as 
specified  in  paragraph  (i)  of  this  section. 
Your  design  evaluation  must  represent 
your  maximum  operating  conditions  or 
HAP  emissions  potential  and  must  be 
approved  by  the  Administrator.  You 
must  demonstrate  continuous 
compliance  by  certifying  that  your 
operations  will  not  exceed  the 
maximum  operating  conditions  or  HAP 


emissions  potential  represented  by  your 
design  evaluation. 

(d)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  your  SSMP. 

(e)  For  each  monitoring  system 
required  in  this  section,  you  must 
develop  and  submit  for  approval  a  site- 
specific  monitoring  plan  that  addresses 
the  criteria  specified  in  paragraphs  (e)(1) 
through  (3)  of  this  section. 

(1)  Installation  of  the  continuous 
monitoring  system  (CMS)  sampling 
probe  or  other  interface  at  a 
measurement  location  relative  to  each 
affected  process  imit  such  that  the 
measurement  is  representative  of 
control  of  the  exhaust  emissions  [e.g., 
on  or  downstream  of  the  last  control 
device); 

(2)  Performance  and  equipment 
specifications  for  the  sample  interface, 
the  pollutant  concentration  or 
parametric  signal  analyzer,  and  the  data 
collection  and  reduction  system;  and 

(3)  Performance  evaluation 
procedures  and  acceptance  criteria  (e.g., 
calibrations). 

(f)  In  your  site-specific  monitoring 
plan,  you  must  also  address  the 
procedural  processes  in  paragraphs 
(f)(1)  through  (3)  of  this  section. 

(1)  Ongoing  operation  and 
maintenance  procediu"es  in  accordance 
with  the  general  requirements  of 

§  63.8(c)(1),  (3),  {4)(ii),  (7),  and  (8); 

(2)  Ongoing  data  quality  assurance 
procedures  in  accordance  with  the 
general  requirements  of  §  63.8(d);  and 

(3)  Ongoing  recordkeeping  and 
reporting  procediu^s  in  accordance  with 
the  general  requirements  of  §  63.10(c), 
(e)(1),  and  (e)(2){i).    ' 

(g)  You  must  conduct  a  performance 
evaluation  of  each  CMS  in  accordance 
with  your  site-specific  monitoring  plan. 

(h)  You  must  operate  and  maintain 
the  CMS  in  continuous  operation 
according  to  the  site-specific  monitoring 
plan. 

(i)  Design  evaluation.  To  demonstrate 
that  a  control  device  meets  the  required 
percent  by  weight  inorganic  HAP 
emission  reduction  limitation  in 
§  63.7184(c)(1)  or  (d)(1),  a  design 
evaluation  must  address  the 
composition  of  the  inorganic  HAP 
concentration  of  the  vent  stream 
entering  the  control  device.  A  design 
evaluation  also  must  address  other  vent 
stream  characteristics  and  control 
device  operating  parameters  as  specified 
in  any  one  of  paragraphs  (i)(l)  through 
(5)  of  this  section,  depending  on  the 
type  of  control  device  that  is  used.  If  the 
vent  stream  is  not  the  only  inlet  to  the 
control  device,  the  efficiency 
demonstration  must  also  consider  all 
other  vapors,  gases,  and  liquids,  other 


than  fuels,  received  by  the  control 
device. 

(1)  For  a  condenser,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  outlet  organic  HAP  compound 
concentration  level,  design  average 
temperatm^  of  the  condenser  exhaust 
vent  stream,  and  the  design  average 
temperatxires  of  the  coolant  fluid  at  the 
condenser  inlet  and  outlet.  The 
temperature  of  the  gas  stream  exiting  the 
condenser  must  be  measured  and  used 
to  establish  the  outlet  organic  HAP 
concentration. 

(2)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
onsite  in  the  control  device  such  as  a 
fixed-bed  adsorber,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the  . 
design  exhaust  vent  stream  organic 
compound  concentration  level, 
adsorption  cycle  time,  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volumetric  . 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperattue  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 
life  of  carbon.  For  vacuum  desorption, 
the  pressure  drop  shall  be  included. 

(3)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device 
such  as  a  carbon  canister,  the  design 
eveiluation  shall  consider  the  vent 
stream  mass  or  volumetric  flow  rate, 
relative  humidity,  and  temperatiu*  and 
shall  establish  the  design  exhaust  vent 
stream  organic  compound  concentration 
level,  capacity  of  carbon  bed,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  bed,  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capacity  of  the  control 
device  and  source  operating  schedule. 

(4)  For  a  scrubber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  liquid-to- vapor  ratio, 
scrubbing  liquid  flow  rate  and 
concentration,  temperatiu-e,  and  the 
reaction  kinetics  of  the  constitueilts 
with  the  scrubbing  liquid.  The  design 
evaluation  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  will  include  the 
additional  information  in  paragraphs 
(i)(5)(i)  and  (ii)  of  this  section  for  trays 
and  a  packed  column  scrubber. 

(i)  Type  and  total  number  of 
theoretical  and  actual  trays; 
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(ii)  Type  and  total  surface  area  of 
packing  for  entire  colunm,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

§  63.71 88    What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

If  you  comply  with  the  emission 
limitations  of  §  63.7184  by  venting  the 
emissions  of  your  semiconductor 
process  vent  through  a  closed  vent 
system  to  a  control  device,  you  must 
comply  with  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  You  must  meet  the  applicable 
general  monitoring,  installation, 
operation,  and  maintenance 
requirements  specified  in  §63.996. 

(b)  You  must  meet  the  monitoring, 
installation,  operation,  and  maintenance 
requirements  specified  for  closed  vent 
systems  and  applicable  control  devices 
in  §§  63.983  through  63.995.  If  jou  used 
the  design  evaluation  procedure  in 
§63.7187(1)  to  demonstrate  compliance, 
you  must  use  the  information  from  the 
design  evaluation  to  establish  the 
operating  parameter  level  for  monitoring 
of  the  control  device. 

Applications,  Notifications,  Reports, 
and  Records 

§63.7189    What  applications  and 
notifications  must  I  submit  and  when? 

Ca)  You  must  submit  all  of  the 
applications  and  notifications  in 
§§  63.7(b)  and  (c);  63.8(e),  (f)(4)  and 
(f)(6);  and  63.9(b)  through  (e),  (g)  and  (h) 
that  apply  to  you  by  the  dates  specified. 

(b)  As  specified  in  §63. 9(b)(2),  if  you 
start  up  your  affected  source  before  May 
22,  2003,  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  May  22,  2003. 

(c)  As  specified  in  §  63.9(b)(3).  if  you 
start  up  yom-  new  or  reconstructed 
affected  source  on  or  after  May  22,  2003. 
you  must  submit  an  Initial  Notification 
not  later  than  120  calendar  days  after 
you  become  subject  to  this  subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  ff  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration,  you  must 
submit  a  Notification  of  Compliance 
Status  according  to  §  63.9(h){2)(ii)  and 
according  to  paragraphs  (e)(1)  and  (2)  of 
this  section. 

(1)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 


Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 
If  you  used  the  design  evaluation 
procedure  in  §  63.7187(1)  to  demonstrate 
compliance,  you  must  include  the 
results  of  the  design  evaluation  in  the 
Notification  of  Compliance  Status. 

(2)  For  each  initial  compliance 
demonstration  required  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  1  to  this 
subpart,  you  must  submit  a  notification 
of  the  date  of  the  performance 
evaluation  at  least  60  days  prior  to  the 
date  the  performance  evaluation  is 
scheduled  to  begin  as  required  in 
§  63.8(e)(2). 

§63.7190    What  reports  must  I  submit  and 
when? 

(a)  You  must  submit  each  of  the 
following  reports  that  apply  to  you. 

(1)  Periodic  compliance  reports.  You 
must  submit  a  periodic  compliance 
report  that  contains  the  information 
required  imder  paragraphs  (c)  through 
(e)  of  this  section,  and  any  requirements 
specified  to  be  reported  for  process 
vents  in  §  63.982(a)(2)  and  jtorage  tanks 
in  §  63.982(a)(1). 

(2)  Immediate  startup,  shutdown,  and 
malfunction  report.  You  must  submit  an 
Inunediate  Startup,  Shutdown,  and 
Malfunction  Report  if  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
reporting  period  that  is  not  consistent 
with  your  SSMP.  Yoiu"  report  must 
contain  actions  taken  during  the  event. 
You  must  submit  this  report  by  fax  or 
telephone  within  2  1^/orking  days  after 
starting  actions  inconsistent  with  you 
SSMP.  You  are  required  to  follow  up 
this  report  with  a  report  specifying  the 
information  in  §  63.10(d)(5)(ii)  by  letter 
within  7  working  days  after  the  end  of 
the  event  unless  you  have  made 
alternative  arrangements  with  your 
permitting  authority. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  imder  §  63.10(a), 
you  must  submit  each  report  by  the  date 
according  to  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  periodic  compliance 
report  must  cover  the  period  beginning 
on  the  compliance  date  that  is  specified 
for  yoiu-  affected  soiut;e  in  §  63.7183  and 
ending  on  Jime  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  12 
calendar  months  after  the  compliance 
date  that  is  specified  for  your  soince  in 
§63.7183. 

(2)  The  first  periodic  compliance 
report  must  be  postmarked  or  delivered 


no  later  than  July  31  or  January  31, 
whichever  date  follows  the  end  of  the 
first  12  calendar  months  after  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.7183. 

(3)  Each  subsequent  periodic 
compliance  report  must  cover  the 
semiannual  reporting  period  ft'om 
January  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 

(4)  Each  subsequent  periodic 
compliance  report  must  be  postmarked 
or  delivered  no  later  than  July  31  or 
January  31,  whichever  date  is  the  first 
date  following  the  end  of  the 
semiannual  reporting  period. 

(5)  For  each  affected  soiu-ce  that  is 
subject  to  permitting  regulations 
pursuaiit  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  periodic 
compliance  reports  according  to  the 
dates  the  permitting  authority  has 
established  instead  of  according  to  the 
dates  in  paragraphs  (b)(1)  through  (4)  of 
this  section. 

(c)  The  periodic  compliance  report 
must  contain  the  information  specified 
in  paragraphs  (c)(1)  through  (5)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  there  are  no  deviations  ft-om  any 
emission  limitations  that  apply  to  you, 
a  statement  that  there  were  no 
deviations  ft'om  the  emission  limitations 
during  the  reporting  period  and  that  no 
CMS  was  inoperative,  inactive, 
malfunctioning,  out-of-control,  repaired, 
or  adjusted. 

(5)  If  you  had  a  startup,  shutdown,  or 
malfunction  diu-ing  the  reporting  period 
and  you  took  actions  consistent  with 
yom-  SSMP,  your  periodic  compliance 
report  must  include  the  information  in 

§  63.10(d)(5)  for  each  startup,  shutdown, 
and  malfunction. 

(d)  For  each  deviation  ft-om  an 
emission  limitation  that  occurs  at  an 
affected  source  where  you  are  not  using 
a  CMS  to  comply  with  the  emission 
limitations,  the  periodic  compliance 
report  must  contain  the  information  in 


Federal  Register/ Vol.  68,  No.  99/Thursday,  May  22,  2003 /Rules  and  Regulations  27929 


paragraphs  (d)(1)  through  (2)  of  this 
section. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause],  if 
applicable. 

(e)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affedted  source  where  you  are  using  a 
CMS  to  demonstrate  compliance  with 
the  emission  limitation,  you  must 
include  the  information  in  paragraphs 
(e)(1)  through  (8)  of  this  section. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped,  and 
the  reason  it  was  inoperative. 

(2)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  calibration 
checks. 

(3)  The  date  and  time  that  each  CMS 
was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period, 
and  the  cause  of  the  deviation. 

(5)  A  summary  of  the  total  dilation  of 
the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  dining  that  reporting  period. 

(6)  A  summary  of  the  total  dination  of 
CMS  downtime  diuing  the  reporting 
period,  and  the  total  dination  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  the 
reporting  period. 

(7)  An  identification  of  each  HAP  that 
was  monitored  at  the  affected  source. 

da)  The  date  of  the  latest  CMS 
certification  or  audit. 

§  63.71 91    What  records  must  I  keep? 

(a)  You  must  keep  the  records  listed 
in  paragraphs  (a)(1)  through  (3)  of  this 
section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any 
Notificatibn  of  Compliance  Status  and 
periodic  report  of  compliance  that  you 
submitted,  according  to  the 
requirements  in  §63.10(b)(2)(xiv). 

(2)  The  records  in  §63.6(e)(3){iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunctions. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(b)  For  each  CMS,  you  must  keep  the 
records  listed  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  Records  described  in 
§  63,10(b)(2)(vi)  through  (xi). 


(2)  All  required  measiirements  needed 
to  demonstrate  compliance  with  a 
relevant  standard  (e.g.,  30-minute 
averages  of  CMS  data,  raw  performance 
testing  measurements,  raw  performance 
evaluation  measiu'ements). 

(3)  All  required  CMS  measurements 
(including  monitoring  data  recorded 
dining  unavoidable  CMS  breakdov^ms 
and  out-of-control  periods). 

(4)  Records  of  the  date  and  Ume  that 
each  deviation  started  and  stopped,  and 
whether  the  dei^ation  occurred  during  a 
period  of  startup,  shutdown,  or 
malftmction  or  during  another  period. 

(5)  Records  for  process  vents 
according  to  the  requirements  specified 
in  §  63.982(a)(2)  and  storage  tank  vents 
according  to  the  requirements  specified 
in  §  63.982(a)(1). 

§  63.71 92    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§  63.71 93    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  2  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.13  apply  to  you. 

§  63.71 94    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S. 
Environmental  Protection  Agency 
(EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
U.S.  EPA  Administrator  has  delegated 
authority  to  your  State,  local,  or  tribal 
agency,  then  that  agency  has  the 
authority  to  implement  and  enforce  this 
subpart.  You  should  contact  your  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the  U.S.  EPA 


Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  listed  in  paragraphs 
{c)(l)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  in 
§63.7184  under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§63.7195    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §§  63.2 
and  63.981,  the  General  Provisions  of 
this  part  (40  CFR  part  63,  subpart  A), 
and  in  this  section  as  follows: 

Control  device  means  a  combustion 
device,  recovery  device,  recapture 
device,  or  any  combination  of  these 
devices  used  for  the  primary  purpose  of 
reducing  emissions  to  comply  with  this 
subpart.  Devices  that  are  inherent  to  a 
process  or  are  integral  to  the  operation 
of  a  process  are  not  considered  control 
devices  for  the  purposes  of  this  subpart, 
even  though  these  devices  may  have  the 
secondary  effect  of  reducing  emissions. 

Process  vent  means  the  point  at  which 
HAP  emissions  are  released  to  the 
atmosphere  from  a  semiconductor 
manufacturing  process  unit  or  storage 
tank  by  means  of  a  stack,  chinmey,  vent, 
or  other  functionally  equivalent 
opening.  The  HAP  emission  points 
originating  from  wastewater  treatment 
equipment,  other  than  storage  tanks,  are 
not  considered  to  be  a  process  vent, 
unless  the  wastewater  treatment 
equipment  emission  points  are 
connected  to  a  common  vent  or  exhaust 
plenum  with  other  process  vents. 

Semiconductor  manufacturing  means 
the  collection  of  semiconductor 
manufacturing  process  units  used  to 
manufacture  p-type  and  n-type 
semiconductors  or  active  solid  state 
devices  from  a  wafer  substrate, 
including  processing  from  crystal 
growth  through  wafer  fabrication,  and 
testing  and  assembly.  Examples  of 
semiconductor  or  related  solid  state 
devices  include  semiconductor  diodes, 
semiconductor  stacks,  rectifiers, 
integrated  circuits,  and  transistors. 

Semiconductor  manufacturing 
process  unit  means  the  collection  of 
equipment  used  to  carry  out  a  discrete 
operation  in  the  semiconductor 
manufacturing  process.  These 
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operations  include,  but  are  not  limited 
to,  crystal  growing;  solvent  stations  used 
to  prepare  and  clean  materials  for 
subsequent  processing  or  for  parts 
cleaning;  wet  chemical  stations  used  for 
cleaning  (other  than  solvent  cleaning); 
photoresist  application,  developing,  and 
stripping;  etching;  gaseous  operation 
stations  used  for  stripping,  cleaning, 
doping,  etching,  and  layering; 
separation;  encapsulation;  and  testing. 
Research  and  development  operations 
associated  with  semiconductor 
manufacturing  and  conducted  at  a 


semiconductor  manufacturing  facility 
are  considered  to  be  semiconductor 
manufacturing  process  units. 

Storage  tank  means  a  stationary  unit 
that  is  constructed  primarily  from 
nonearthen  materials  (such  as  wood, 
concrete,  steel,  fiberglass,  or  plastic) 
which  provides  structural  support  and 
is  designed  to  hold  an  accumulation  of 
liquids  or  other  materials  used  in  or 
generated  by  a  semiconductor 
manufacturing  process  unit.  The 
following  are  not  storage^anks  for  the 
piuposes  of  this  subpart: 


.(1)  Tanks  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Flow-through  tanks  where 
wastewater  undergoes  treatment  (such 
as  pH  adjustment)  before  discharge,  jmd 
are  not  used  to  accumulate  wastewater; 

(3)  Bottoms  receiver  tanks;  and 

(4)  Surge  control  tanks. 

Tables  to  Subpart  BBBBB  of  Part  63 

As  stated  in  §  63.7187,  you  must 
comply  with  the  requirements  for 
performance  tests  in  the  following  table: 


Table  1  to  Subpart  BBBBB  of  Part  63.— Requirements  for  Performance  Tests 


For  .  .  . 


1 .  Process  or  storage  tank 
vent  streams. 


2.  Process  vent  stream 


3.  Storage  tank  vent  stream 


You  must 


a.  Select  sampling  port's 
location  and  the  numtjer 
of  traverse  ports. 

b.  Determine  velocity  and 
volumetric  flow  rate. 

0.  Conduct  gas  molecular 
weight  analysis. 


Using 


d.  Measure  moisture  con- 
tent of  the  stack  gas. 

a.  Measure  organic  and  in- 
organic HAP  concentra- 
tion (two  m*thod  option). 


c.  Measure  organic  and  in- 
organic HAP  simulta- 
neously (one  method  op- 
tion). 

Measure  inorganic  HAP 
concentration. 


Method  1  or  1Aof  40CFR 
part  60,  appendix  A. 


Method  2.  2A,  2C,  2D,  2F, 
or  2G  of  40  CFR  part 
60,  appendix  A. 

i.  Method  3,  3A,  or  3B  of 
40  CFR  part  60,  appen- 
dix A. 

ii.  ASME  PTC  19.10- 
1981-Part  10. 


Method  4  of  40  CFR  part 

60,  appendix  A. 
i.  Method  18,  25,  or  25A  of 

40  CFR  part  60,  af»pen- 

dix  A,  AND 
ii.  Method  26  or  26A  of  40 

CFR  part  60,  appendix  A. 


Method  320  of  40  CFR 
part  63,  appendix  A. 


Method  26  or  26A  of  40 
CFR  part  60,  appendix 
A,  or  Method  320  of  40 
CFR  part  63,  appendix  A. 


According  to  the  following  requirements  . 


Sampling  sites  must  be  located  at  the  inlet  (if  emission 
reduction  or  destruction  efficiency  testing  is  re- 
quired) and  outlet  of  the  control  device  and  prior  to 
any  releases  to  the  atmosphere. 

For  HAP  reduction  efficiency  testing  only;  not  nec- 
essary for  determining  compliance  with  a  ppmv  con- 
centration limit. 

For  flow  rate  determination  only. 


You  may  use  ASME  PTC  19. 10-1 981 -Part  10  (avail- 
able for  purchase  from  Three  Park  Avenue,  New 
Yort<,  NY  10016-5990)  as  an  alternative  to  EPA 
Method  3B. 

For  flow  rate  detemiination  and  correction  to  dry 
t>asis,  if  necessary. 

(1)  To  detenmine  compllarKe  with  the  percent  by 
weight  emission  reduction  limit,  conduct  simulta- 
neous sampling  at  inlet  and  outlet  of  control  device 
and  analyze  for  same  organic  and  inorganic  HAP  at 
both  inlet  and  outlet;  and 

(2)  If  you  use  Method  25A  to  detennine  the  TOC  con- 
centration for  compliance  with  the  20  ppmv  emis- 
sion limitation,  the  instrument  must  be  calibrated  on 
methane  or  the  predominant  HAP.  If  you  calibrate 
on  the  predominant  HAP,  you  must  comply  with 
each  of  the  following: 

— The  organic  HAP  used  as  ttie  calibration  gas  must 
be  the  single  organic  HAP  representing  the  largest 
percent  of  emissions  by  volume. 

— The  results  are  acceptable  if  the  response  from  the 
high  level  calibration  gas  is  at  least  20  times  the 
standard  deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is  zeroed  on  its 
most  sensitive  scale. 

— ^The  span  value  of  the  analyzer  must  tje  less  than 
100  ppmv. 

To  determine  compliance  with  98  percent  reduction 
limit,  conduct  simultaneous  sampling  at  inlet  and 
outlet  of  control  device  and  analyze  for  same  or- 
ganic and  inorganic  HAP  at  both  inlet  and  outlet. 

To  determine  compliance  with  the  percent  by  weight 
emission  reduction  limit,  conduct  simultaneous  sam- 
pling at  inlet  and  outlet  of  control  device  and  ana- 
lyze for  same  organic  and  inorganic  HAP  at  both 
inlet  and  outlet. 

To  determine  compliance  with  percent  by  weight  emis- 
sion reduction  limit,  conduct  simultaneous  sampling 
at  inlet  and  outlet  of  control  device  and  analyze  for 
same  inorganic  HAP  at  both  inlet  and  outlet: 


As  stated  in  §  63.7193,  you  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  following 
table: 
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Table  2  to  Subpart  BBBBB  of  Part  63.— Applicability  of  General  Provisions  to  Subpart  BBBBB 


Citation 


§63.1 
§63.2 
§63.3 
§63.4 
§63.5 
§63.6 
§63.7 


Subject 


§6a8 


§63.10 


§6^.11 
§63.12 
§63.13 
§63.14 
§63.15 


Applicability  

Oiefinitions _ 

Units  and  Abbreviations  

Prohibited  Activities  and  Circumvention  

Construction  and  Reconstruction  

Compliance  with  Standards  and  N4aintenance 
Performance  Testing  Requirements  


Applicable  to  Subpart  BBBBB? 


Monitoring  Requirements 


Notification  Requirements  

Recordkeeping  and  Reporting  Requirements 


Flares  

Delegation 
Addresses 
Incorporation  by  Reference 


Availability  of  Information  Yes. 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes,  with  the  exception  of  §63.7\e)(1).  The  requirements  of 
§  63.7(e)(1)  do  not  apply.  Perfomiance  testing  require- 
ments that  apply  are  specified  in  this  subpart,  and  in 
§63.982(a)(1)and(2). 

Monitoring  requirements  are  specified  in  this  subpart  and  in 
§  63.982(a)(1)  and  (2).  The  closed  vent  system  inspection 
requirements  of  §  63.983(c),  as  referenced  by 
§  63.982(a)(1)  and  (2),  do  not  apply. 

Yes. 

Yes,  with  the  exception  of  §63. 10(e).  The  requirements  of 
§63. 10(e)  do  not  apply.  In  addition,  the  recordkeeping  and 
reporting  requirements  specified  in  this  subpart  apply. 

Yes. 

Yes. 

Yes. 

Yes. 


[PR  Doc.  03-5519  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  6560-SO-U 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7500-8] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

action:  Direct  Final  Notice  of  Deletion 
of  the  Rose  Park  Sludge  Pit  Superfund 
Site  From  the  Nationd  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  is  publishing  a 
Direct  Final  Notice  of  Deletion  of  the 
Rose  Park  Sludge  Pit  Superfund  Site 
(Site),  located  in  Salt  Lake  City,  Utah, 
from  the  National  Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended, Is 
appendix  B  to  40  CFR  part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  This 
direct  final  deletion  is  being  published 
by  EPA  vrith  the  conciurence  of  the 
State  of  Utah,  through  the  Utah 
Department  of  Environmental  Quality 
(UDEQ),  based  on  EPA's  determination 
that  all  appropriate  response  actions 
under  CERCLA,  other  than  five-year 
reviews  and  operation  &  maintenance, 


have  been  completed  at  the  Site  and, 
therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  appropriate. 
DATES:  This  direct  final  deletion  will  be 
effective  June  30,  2003,  unless  EPA 
receives  adverse  comments  by  June  23, 
2003.  If  EPA  receives  significant  adverse 
comment(s),  EPA  will  writhdraw  the 
Direct  Final  Notice  of  Deletion  and  it 
will  not  take  effect. 
ADDRESSES:  Comments  should  be 
mailed  to:  Armando  Saenz,  Remedial 
Project  Manager  (RPM),  Mail  Code: 
8EPR-SR,  U.S.  EPA  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202-2466. 

Information  Repositories: 
Comprehensive  information  is  available 
for  viewing  and  copying  at  the  following 
information  repositories  for  the  Site:  (1) 
U.S.  EPA  Region  8  Superfund  Records 
Center,  999  18th  Street,  Fifth  Floor, 
Denver,  Colorado  80202-2466,  Monday 
through  Friday,  8  a.m. — 4:30  p.m.;  and, 
(2)  Utah  Department  of  Environmental 
Quality,  Division  of  Environmental 
Response  &  Remediation,  168  North 
1950  West,  Salt  Lake  City,  Utah  84116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Saenz,  303-312-6559, 
Remedial  Project  Manager  (RPM),  Mail 
Code:  8EPR-SR,  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202-2466. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 


V.  E)eletion  Action 

I.  Introductioii 

EPA  Region  8  is  publishing  this  Direct 
Final  Notice  of  the  Deletion  of  the  Rose 
Park  Sludge  Pit  Superfund  Site  from  the 
NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  fitim  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action,  pursuant  to  EPA's  authority 
under  CERCLA  and  the  NCP. 

Because  EPA  considers  this  action  to 
be  noncontroversial,  this  action  is  being 
taken  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  June  30,  2003  unless 
EPA  receives  adverse  comments  by  June 
23,  2003  on  this  document.  If  adverse 
conunents  are  received  within  the  30- 
day  public  comment  period  on  this 
document,  EPA  will  publish  a  timely 
withdrawal  of  this  direct  final  deletion 
before  the  effective  date  of  the  deletion 
and  the  deletion  will  not  take  effect. 
EPA  will,  as  appropriate,  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
this  Notice  and  the  comments  already 
received.  There  will  be  no  additional 
opportvmity  to  comment  on  this 
deletion  prodess. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  IQ  discusses  procediu«s 
that  EPA  is  using  for  this  action.  Section 
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rV  discusses  the  Rose  Park  Sludge  Pit 
Superfund  Site  and  demonstrates  how  it 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  Site 
from  the  NPL  imless  adverse  conunents 
are  received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  from 
the  NPL  where  no  fur^er  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 
ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fimd)  response 
under  CERCLA  has  been 
implemented,  and  no  further 
response  action  by  responsible 
parties  is  appropriate;  or 
iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or 
the  environment  and,  therefore,  the 
taking  of  remedial  measiues  is  not 
appropriate. 
Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  EPA  policy  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
or  order  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  deleted  site 
may  be  restored  to  the  NPL  without 
application  of  the  hazard  ranking 
system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA,  lead  agency  for  the  Site, 
consulted  with  Utah  on  the  deletion  of 
the  Site  from  the  NPL  prior  to 
developing  this  direct  final  notice  of 
deletion. 

(2)  Utah  concurred  with  deletion  of 
the  Site  from  the  NPL. 

(3)  Concurrent  with  the  publication  of 
this  Direct  Final  Notice  of  Deletion,  a 
notice  of  the  availability  of  the  parallel 
Notice  of  Intent  to  Delete  was  published 


today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register,  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state  and  local  government 
officials  and  other  interested  parties;  the 
newspaper  notice  annoimces  the  30-day 
public  conunent  period  concerning  the 
Notice  of  Intent  to  Delete  the  Site  from 
the  NPL. 

(4)  The  EPA  placed  copies  of 
dociunents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  notice,  EPA  will  publish 
a  timely  notice  of  withdrawal  of  this 
Direct  Final  Notice  of  Deletion  before  its 
effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual's  rights'  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  aj^ropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  "assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

rV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  foi  deleting  the  Site 
from  the  NPL: 

Site  Location  &■  History 

The  Site  is  located  in  Salt  Lake  City, 
tJtah  at  approximately  1300  North  Boy 
Scout  Drive  (1200  West).  The  Site  is 
bordered  by  vacant,  undeveloped  land 
to  the  north  and  Rose  Park  to  the  east, 
west,  and  south.  Rose  Park  is 
maintained  by  Salt  Lake  City 
Corporation  and  includes  tennis  courts, 
baseball  and  soccer  fields,  picnic  areas, 
parking  lots,  and  restrooms.  Residential 
neighborhoods  are  located  south  of  Rose 
P4rk. 

Utah  Oil  and  Refining  Company 
disposed  of  acidic  waste  sludges  in  an 
imlined  pit  on-site  from  the  1930s  until 
1957.  This  waste  material  was  generated 
from  the  petroleiun  refinery  located  east 
of  the  site.  Salt  Lake  City  purchased  the 
property  in  1957  to  prevent  further 
dumping  of  the  waste  material.  In  1960 
Salt  Lake  City  Corporation  removed  40 
to  100  truck-loads  of  sludge  and  covered 


the  remaining  waste  sludge  with  a  soil 
cap. 

Salt  Lake  City  rediscovered  the  waste 
disposal  site  in  1976  diuing  expansion 
of  Uie  adjacent  city  park.  Due  to  state 
and  local  concerns,  EPA  and  Amoco 
conducted  a  number  of  site 
investigations  between  1979  and  1981. 
The  sludge  pit  covered  an  area  of 
approximately  5.5  acres  and  the  waste 
material  was  found  as  deep  as  20  feet 
below  ground  siuface  (bgs).  The 
shallow,  unconfined  aquifer  was 
approximately  eight  to  ten  feet  bgs  and 
flowed  towards  the  northwest.  Because 
the  Site  was  considered  the  State  of 
Utah's  top  priority,  it  was  listed  on  the 
NPL  on  September  8, 1983. 

Remedial  Actions 

Salt  Lake  City  Corporation,  Salt  Lake 
City/County  Health  Department,  the 
Utah  State  Department  of  Health,  EPA. 
and  Amoco  Oil  Company  signed  an 
Intergovernmental/Corporate 
Cooperation  Agreement  (ICCA)  on 
October  29,  1982.  The  ICCA  required 
Amoco  to  conduct  remedial  activities 
on-site,  which  included  constructing  a 
bentonite  slurry  wall  around  the 
perimeter  of  the  site  and  capping  the 
waste  material.  The  primary  objectives 
of  the  containment  remedy  were  to 
prevent  exposure  to  the  acid  waste 
sludge,  eliminate  potentially  imhealthy 
odors  and  vapors,  and  prevent  off-site 
migration  of  the  sludge  through  siuface 
water  and  groundwater. 

Amoco  conducted  remedial  activities 
at  the  Site  between  1982  and  1984.  First, 
a  two-foot  wide  and  30-feet  deep 
bentonite  slurry  wall  was  constructed 
around  the  perimeter  of  the  site.  This 
wall  was  installed  ten  feet  below  the      ^ 
deepest  known  contamination. 
Construction  of  the  slurry  wall  was 
completed  on  January  17,  1983. 
Following  installation  of  the  slurry  wall, 
Amoco  constructed  a  cap  over  the  waste 
material.  This  protective  cover  included 
a  sand  layer,  fabric  membrane, 
compacted  clay  layer,  and  18-inches  of 
soil.  Placement  of  the  cap  was 
completed  on  July  22,  1983.  The  siu-face 
of  the  cap  was  then  graded  to  control 
surface  water  run-on  and  run-off.  The 
final  seeding  of  the  topsoil  was 
completed  in  the  spring  of  1984.  Lastly, 
vehicular  barriers  and  warning  signs 
were  placed  around  the  perimeter  of  the 
repository  in  October  1984. 

The  U.S.  Army  Corps  of  Engineers 
(COE)  provided  construction  oversight 
for  the  EPA.  The  COE  indicated  in  their 
progress  reports  that  the  slurry  wall  and 
cap  were  constructed  according  to  the 
design  and  there  were  no  deficiencies. 
EPA  also  determined  the  remedy;  as 
designed  and  implemented;  was 


protective  of  human  health  and  the 
environment  because  all  exposiu-e 
pathways  had  been  addressed. 

Institutional  Controls  (ICs)  and 
Operation  &■  Maintenance  (O&M) 

ICs  and  O&M  requirements  for  the 
Site  were  also  included  in  the  ICCA. 
The  ICs  prevent  excavation  activities  or 
the  installation  of  any  underground 
utilities  on  the  Site.  BP/ Amoco  recorded 
the  ICCA  in  the  chain-of-title  for  the  Site 
at  the  Salt  Lake  County  Recorders  Office 
in  1985.  The  recording  provides  a 
public  record  of  the  ICs  and  backgroimd 
information  in  the  event  of  a  transfer  of 
owmership. 

O&M  activities  at  the  Site  included 
groimdwater  monitoring  and  sampling, 
site  inspections,  and  well  integrity 
testing.  Salt  Lake  City  Corporation 
conducted  O&M  activities  from  1984 
through  1992.  Because  the  EPA,  State  of 
Utah,  and  BP/Amoco  identified  several 
deficiencies  regarding  O&M  activities 
during  this  time  period,  BP/Amoco  took 
over  the  responsibility  of  O&M  from  the 
Salt  Lake  City  Corporation  in  1992. 
Since  taking  over  this  duty  in  1992,  BP/ 
Amoco  has  documented  the  O&M 
activities  from  each  year  iri  an  annual 
report. 

Five-  Year  Reviews 

Three  Five- Year  Reviews  have  been 
conducted  at  the  Site.  The  reviews  were 
completed  on  June  1,  1992,  August  5, 
1997  and  September  19,  2002, 
respectively.  These  reviews  indicated 
that  the  remedy  was  protective  of 
human  health  and  the  environment. 

The  last  review,  conducted  by  UDEQ, 
found  that  the  cap  is  in  good  condition 
thus  preventing  exposvue  to  the  waste 
material  in  the  repository.  A  chain-link 
fence  and  guardrail  around  the 
perimeter  of  the  repository  prevent 
public  access  to  the  Site  and  caution 
signs  on  each  side  of  the  repository 
warn  park  visitors  of  the  Site.  Ground- 
water monitoring  data  indicate  the 
waste  material  remains  contained 
within  the  repository.  ICs  for  the  Site 
prevent  excavation  activities  or  the 
installation  of  imderground  utilities  on 
the  Site.  Three  issues  that  did  not 
immediately  impact  protectiveness  were 
identified  and  have  subsequently  been 
addressed  by  BP/Amoco. 

Policy  reviews  are  required  at  the  Site 
every  five  years  because  remedial 
activities  were  completed  prior  to  the 
passage  of  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of  1986 
and  waste  material  was  left  on-site, 
which  prevents  imrestricted  exposure 
and  unlimited  use  of  the  Site.  Therefore, 
the  next  Five- Year  Review  for  this  Site 


will  be  conducted  by  September  19, 
2007. 

Community  Involvemejnt 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Dociunents  in  the  deletion  docket, 
which  EPA  relied  on  for 
recommendation  of  the  deletion  from 
the  NPL,  are  available  to  th6  public  in 
the  information  repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  from  the 
State  of  Utah  through  UDEQ,  has 
determined  that  all  appropriate 
responses  under  CERCLA  have  been 
completed,  and  that  no  further  response 
actions,  xmder  CERCLA,  other  than  five- 
year  reviews  and  operation  & 
maintenance,  are  necessary.  Therefore, 
EPA  is  taking  this  action  to  delete  the 
Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial,  this  action  is  being 
taken  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  June  30,  2003,  unless 
EPA  receives  adverse  conunents  by  June 
23,  2003.  If  adverse  comments  are 
received  within  the  30-day  public 
comment  period  on  this  document,  EPA 
wUl  publish  a  timely  withdrawal  of  this 
direct  final  deletion  before  the  effective 
date  of  the  deletion  and  the  deletion 
will  not  take  effect.  EPA  will,  as 
appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  afready  received.  There  will 
be  no  additional  opportunity  to 
comment  on  this  deletion  process. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution.  Water  supply. 

Dated:  May  2,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

■  For  the  reasons  set  out  in  this 
document,  40  CFR  Part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

■  1 .  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757,  3  CFR, 
1991  Comp.,  p.351;  E.O.  12580,  52  PR  2923, 
3  CPR,  1987  Comp.,  p.l93. 


Appendix  B — [Amended] 

■  2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  "Utah"  by  removing 
the  entry  for  "Rose  Park  Sludge  Pit". 

(PR  Doc.  03-12612  Piled  5-21-03;  8:45  am] 
BtLUNG  CODE  6SeO-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7500-6] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmented  Protection 
Agency. 

ACTION:  Direct  final  notice  of  deletion  of 
the  Petrochem  Recycling  Corp./Ekotek, 
Inc.,  Superfund  Site  from  the  National 
Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  8  is  publishing  a 
Direct  final  Notice  of  Deletion  of  the 
Petrochem  Recycling  Corp./Ekotek,  Inc., 
Superfund  Site  (Site),  located  in  Salt 
Lake  City,  Utah,  from  the  National 
Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
Appendix  B  to  40  CFR  Part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  This 
direct  final  deletion  is  being  published 
by  EPA  vdth  the  concurrence  of  the 
State  of  Utah,  through  the  Utah 
Department  of  Environmental  Quality 
(UDEQ),  based  on  EPA's  determination 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed  at 
the  Site  and,  therefore,  further  remedial 
action  pursuant  to  CERCLA  is  not 
appropriate. 

DATES:  This  direct  final  deletion  will  be 
effective  June  30,  2003,  unless  EPA 
receives  adverse  comments  by  June  23, 
2003.  If  EPA  receives  significant  adverse 
comment(s),  EPA  will  withdraw  the 
Direct  Final  Notice  of  Deletion  and  it 
will  not  take  effect.  EPA  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  Notice. 
ADDRESSES:  Comments  should  be 
mailed  to:  Armando  Saenz,  Remedial 
Project  Manager  (RPM),  Mail  Code: 
8EPR-SR,  U.S.  EPA  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202-2466. 

Information  Repository: 
Comprehensive  information  is  available 
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for  viewing  and  copying  at  the 
information  repository  for  the  Site 
located  at:  U.S.  EPA  Region  8  Superfund 
Records  Center,  999  18th  Street,  Fifth 
Floor,  Denver,  Colorado  80202-2466, 
Monday  through  Friday,  8:00  a.m.-4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Saenz,  303-312-6559, 
Remedial  Project  Manager  (RPM),  Mail 
Code:  8EPR-SR,  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  8  is  publishing  this  Direct 
Final  Notice  of  Deletion  of  the 
Petrochem  Recycling  Corp./Ekotek,  Inc., 
Superfund  Site  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  40  CFR 
300.425(e)(3)  of  the  NCP.  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  if  conditions  at  a 
deleted  site  warrant  such  action, 
pursuant  to  EPA's  authority  imder 
CERCLA  and  the  NCP. 

Because  EPA  considers  this  action  to 
be  noncontroversial,  this  action  is  being 
taken  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  June  30,  2003  unless 
EPA  receives  adverse  comments  by  June 
23,  2003  on  this  document.  If  adverse 
comments  ate  received  within  the  30- 
day  public  comment  period  on  this 
docmnent,  EPA  will  publish  a  timely 
withdrawal  of  this  direct  final  deletion 
before  the  effective  date  of  the  deletion 
and  the  deletion  will  not  take  effect. 
EPA  will,  as  appropriate,  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
this  Notice  and  the  comments  aheady 
received.  There  will  be  no  additional 
opportimity  to  comment  on  this 
deletion  process. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedxu^s 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Petrochem  Recycling 
Corp./Ekotek,  Inc.,  Superfund  Site  and 
demonstrates  how  it  meets  the  deletion 
criteria.  Section  V  discusses  EPA's 
action  to  delete  the  Site  from  the  NPL 
imless  adverse  comments  are  received 
during  the  public  comment  period. 
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n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Eyen  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposiu^,  CERCLA  section  121(c),  42 
U.S.C.  9621(c),  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
or  order  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  deleted  site 
may  be  restored  to  the  NPL  without 
application  of  the  hazard  ranking 
system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA,  lead  agency  for  the  Site, 
consulted  with  Utah  on  the  deletion  of 
the  Site  from  the  NPL  prior  to 
developing  this  direct  final  notice  of 
deletion. 

(2)  Utah  concurred  with  deletion  of 
the  Site  from  the  NPL. 

(3)  Concurrent  with  the  publication  of 
this  Direct  Final  Notice  of  Deletion,  a 
notice  of  the  availability  of  the  parallel 
Notice  of  Intent  to  Delete  was  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register,  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state  and  local  government 
officials  and  other  interested  parties;  the 
newspaper  notice  announces  the  30-day 
public  conunent  period  concerning  the 


Notice  of  Intent  to  Delete  the  Site  from 
the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repository 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  notice,  EPA  will  publish 
a  timely  notice  of  withdrawal  of  this 
Direct  Final  Notice  of  Deletion  before  its 
effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
shoidd  future  conditions  warrant  such 
actions. 

rV.  Basis  for  Site  Deletion  <■ 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location  &■  Hfstory 

The  Site  is  located  in  Township  1 
North,  Range  1  West,  Section  23,  and 
occupies  approximately  seven  acres  in 
an  industrial  corridor  in  the  northern 
section  of  Salt  Lake  City,  Utah.  The  Site 
was  originally  owned  and  operated  as 
an  oil  refinery  by  O.  C.  Allen  Oil 
Company,  from  1953  to  1968.  hi  1968, 
Flinco,  Inc.,  purchased  the  facility  and 
operated  the  refinery  until  1978.  Diu-ing 
that  time  Flinco  changed  its  name  to 
Bonus  International  Corp.  In  1978,  Axel 
Johnson,  Inc.,  acquired  the  facility  and 
operated  it  through  its  Delaware-based 
subsidiary,  Ekotek,  Inc.  At  that  time, 
Ekotek,  Inc.,  converted  the  Site  into  a 
hazardous  waste  storage  and  treatment 
and  petroleum  recycling  facility.  In 
1981,  the  Site  was  reincorporated  as 
Ekotek  Incorporated,  a  Utah 
corporation. 

From  1980  to  1987,  the  facility 
operated  under  Resource  Conservation 
and  Recovery  Act  (RCRA)  Interim 
Status,  and  received  a  hazardous  waste 
storage  permit,  issued  by  UDEQ,  in  July 
1987  for  a  limited  number  of  activities. 
Ekotek,  Inc.,  declared  bankruptcy  in 
November  of  1987.  Petrochem  Recycling 
Corp.  leased  the  facility  in  1987  from 
Ekotek,  Inc.,  and  continued  operations 
until  February  1988. 


Site  operations  were  shut  down  in 
February  1988  after  the  issuance  to 
Petrochem  Recycling  Corp.  of  a  Notice 
of  Violation  by  the  Utah  Bureau  of  Solid 
and  Hazardous  Waste  and  the  Bureau  of 
Air  Quality.  In  November  1988,  Region 
8  EPA  Emergency  Response  Branch 
initiated  an  emergency  siuface  removal 
action  at  the  Site. 

On  August  2,  1989,  an  Administrative 
Order  on  Consent  (AOC)  for  Emergency 
Surface  Removal  (Docket  CERCLA-Vni- 
89-25)  was  issued  to  27  Potentially 
Responsible  Parties  (PRPs)  to  undertake 
actions  to  clean  up  the  Site.  These  PRPs 
operated  as  members  of  a  voluntary 
association  termed  the  ESRC  (Ekotek 
Site  Remediation  Committee.)  As  part  of 
the  emergency  surface  removal  action, 
the  ESRC  removed  surface  and 
underground  storage  tanks,  containers, 
contaminated  sludges,  pooled  liquids 
and  processing  equipment  from  the  Site. 

In  November  1989,  EPA  began  site 
assessment  field  operations.  The  Site 
was  proposed  for  listing  on  the  National 
Priorities  List  (NPL)  on  July  29,  1991. 
The  Site  was  listed  on  the  NPL  on 
October  14,  1992.  Only  one  operable 
unit  was  designated  for  the  Site. 

Remedial  Investigation  and  Feasability 
Study  (RI/FS) 

An  Administrative  Order  on  Consent 
(AOC)  for  the  performance  of  the 
Remedial  Investigation/Feasibility 
Study  (RI/FS)  was  signed  in  July  1992 
(Docket  No.  CERCLA  (106)  Vin-92-21). 
Members  of  the  ESRC  were  Respondents 
for  the  RI/FS  AOC.  The  Phase  I  field 
investigation  was  undertaken  from 
December  1992  to  March  1993  and 
Phase  n  investigations  were  conducted 
from  August  to  October  1993.  A  final  RI 
report  was  issued  in  July  1994  and  the 
final  FS  report  was  issued  in  January 
1995.  Two  addenda  to  the  FS  were 
submitted  on  February  24,  1995  and 
April  7,  1995.  EPA  published  the  notice 
of  completion  for  the  FS  and  the 
Proposed  Plan  for  remedial  action  on 
July  19, 1995. 

The  results  of  the  remedial 
investigation  indicated  that  surface  soils 
on  the  property  contained  petroleum 
hydrocarbon  contaminants,  including 
semivolatile  organic  compounds 
(SVOCs)  and  polychlorinated  biphenyls 
(PCBs).  Contaminated  soil  extended  to 
the  water  table  in  the  vicinity  of  the 
former  tank  farm/processing  area  where 
a  plume  of  light  non-aqueous  phase 
liquids  (LNAPL)  was  present. 
Groimdwater  analytical  results  collected 
diuing  the  RI  indicated  that  vinyl 
chloride,  cis-l,2-DCE,  benzene,  and 
arsenic  were  present  at  concentrations 
above  their  maximum  contaminant 
levels  (MCLs).  The  feasibility  study  was 


completed  in  January  1995  and 
included  development  and  evaluation  of 
ten  site-wide  remedial  alternatives.  The 
alternatives  consisted  of  various 
combinations  of  technologies  for  soil 
and  groundwater  remediation,  including 
soil  excavation  and  disposal  or 
treatment,  containment,  LNAPL 
removal,  groundwater  extraction  and 
disposal,  and  intrinsic  groundwater 
remediation. 

Record  of  Decision  (ROD)  and 
Explanations  of  Significant  Differences 
(ESDs) 

EPA's  remedy  decision  was  embodied 
in  a  final  ROD  signed  on  September  27, 

1996.  The  components  of  the  selected 
remedy  included: 

•  Removal/Disposal  of  Hot  Spot  Soils 

•  Consolidation/Capping  of  Soils  that 
Exceed  Soil  Performance  Standards 

•  Partial  Removal/Disposal  of  Soil 
and  Biuied  Debris  and  Cap  Remaining 
Debris 

•  Removal/Treatment  of  100%  of  the 
LNAPL 

•  Natural  Attenuation/Intrinsic 
Remediation  of  Groimd  Water 

•  Access  and  Land  Use  Restrictions 
for  the  Site 

An  ESD  was  issued  on  December  9, 

1997,  by  EPA  to  modify  certain 
remediation  criteria  established  in  the 
1996  Record  of  Decision.  The  significant 
differences  addressed  in  the  ESD  were: 
corrected  and  revised  soil  performance 
standard  values  for  2,3,7,8,-TCDD(TEF) 
and  PCBs;  revised  soil  hot  spot 
performance  standard  value  for  PCBs; 
and  an  alternative  to  permit  discharge  of 
water  to  re-injection  wells  or  to  a 
surface  water/ storm  drain  via  the 
substantive  requirements  of  a  UPDES 
permit. 

A  second  ESD  was  issued  on  May  11, 
1999,  by  EPA.  The  second  ESD  modified 
two  aspects  of  the  1996  Record  of 
Decision;  first  it  deleted  manganese  as  a 
designated  contaminant  of  concern  in 
the  ground  water,  and  second  it 
increased  the  volume  of  contaminated 
soil  destined  for  off-site  disposal. 

Changes  to  the  original  remedy  due  to 
the  two  ESDs  resulted  in  the  following 
remedy: 

•  Removal/Disposal  of  soils 
exceeding  hot  spot  and  soil  performance 
standards 

•  Removal/Incineration  of  floating 
LNAPL  down  to  0.02  feet  thickness 

•  Natural  Attenuation/Intrinsic 
Remediation  of  groundwater 

•  Backfilling  excavations  with  clean 
soil  and  regrading/restoration  of  Site 

Response  Actions 

Removffl  Action.  An  Administrative 
Order  on  Consent  for  Removal  Action 


was  issued  on  December  22,  1997 
(Docket  No.  CERCLA  (106)  Vni-98-05) 
for  the  performance  of  Drum  and  Sludge 
Removal.  Members  of  the  ESRC  were 
Respondents  for  the  Administrative 
Order  on  Consent  for  Removal  Action. 
The  actions  under  this  AOC  were 
completed  prior  to  the  Remedial  Design 
and  Remedial  Action  (RD/RA)  Consent 
Decree  in  order  to  expedite  and 
facilitate  the  remedial  action.  The 
actions  completed  under  the  Drum  and 
Sludge  Removal  included  the  following: 
the  characterization  of  dnunmed  waste 
and  filter  cake  sludge,  the  disposal  of 
approximately  230  drums  and  the 
associated  waste  at  a  permitted  RCRA 
facility  and  the  disposal  of 
approximately  450  cubic  yards  of  filter - 
cake  sludge  at  a  permitted  RCRA 
facility.  A  final  Drum  and  Sludge 
Removal  Completion  Report  was  issued 
in  December  1998. 

Remedial  Actions.  EPA  and  the  ESRC 
representatives  negotiated  an  agreement 
to  implement  the  remedy  selected  in  the 
ROD.  This  agreement,  in  the  form  of  a 
consent  decree  for  remedial  design  and 
remedial  action  (RD/RA  Consent 
Decree),  was  lodged  on  March  4,  1998, 
and  entered  on  April  27,  1998,  in  the 
U.S.  District  Court  for  Utah. 

Remedial  actions  were  conducted  in 
four  stages: 

•  Stage  1:  Building  Demolition 

•  Stage  2:  Site  Demolition,  Hot  Spot 
and  Removal  of  Buried  Debris 

•  Stage  3:  Soil  Excavation  and 
Disposal  and  LNAPL  Excavation  and 
Incineration 

•  Stage  4:  Groundwater  Studies 

All  remedial  actions  were  conducted 
in  accordance  with  the  ROD,  ESDs, 
Remedial  Design  (May  1999)  and 
Consent  Decree.  Groundwater  studies 
supported  the  choice  of  monitored 
natural  attenuation/intrinsic 
remediation  for  the  groundwater 
component  of  the  remedy.  Confirmatory 
sampling  verified  that  the  Site  achieved 
the  ROD  cleanup  objectives  for  soil  and 
grovmdwater  and  that  all  cleanup 
actions  specified  in  the  ROD  and  ESDs 
had  been  implemented. 

Operation  &  Maintenance  (OG-M) 

Disposal  of  hazardous  materials, 
identified  in  the  ROD  and  ESDs,  to  a 
permitted  off-site  disposal  facility  and 
the  achievement  of  the  groimdwater 
remediation  levels  has  eliminated  the 
need  for  O&M  at  ^e  Site. 

Five-Year  Review 

Pursuant  to  CERCLA  section  121(c), 
42  U.S.C.  9621(c),  five-year  reviews  are 
required  at  sites  with  remaining 
hazardous  substances,  pollutants,  or 
contaminants  above  levels  that  allow  for 
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unlimited  use  and  unrestricted 
exposure.  Hazardous  substances  above 
health-based  levels  were  removed  from 
the  Site,  eliminating  the  five-year 
review  requirement. 

Community  Involvement 

The  impacted  community,  near  the 
Site,  has  been  represented  by  the  Capital 
Hill  Neighborhood  Council  (Council). 
The  Council  was  hmded  by  a  Technical 
Assistance  Grant  from  EPA.  Mr.  Paul 
Anderson  acted  as  the  Council's  advisor 
and  actively  participated  as  a 
stakeholder  during  the  planning  and 
cleanup  of  the  Site.  Community  relation 
activities  included  public  meetings,  site 
toiu-s  and  fact  sheets. 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket, 
which  EPA  relied  on  for 
recommendation  of  the  deletion  from 
the  NPL,  are  available  to  the  public  in 
the  information  repository. 

V.  Deletion  Action 

The  EPA,  with  concurrence  from  the 
State  of  Utah  through  UDEQ,  has 
determined  that  all  appropriate 
responses  under  CERCLA  have  been 
completed,  and  that  no  further  response 
actions,  unde?  CERCLA  are  necessary. 
Therefore,  EPA  is  taking  this  action  to 
delete  the  Site  from  the  NPL. 

Because  EPA  considers  this  actiofa  to 
be  noncontroversial,  this  action  is  being 
taken  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  June  30,  2003,  imless 
EPA  receives  adverse  comments  by  June 
23,  2003.  If  adverse  comments  are 
received  within  the  30-day  public 
comment  period  on  this  docimient,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  deletion  before  the  effective 
date  of  the  deletion  and  the  deletion 
will  not  take  effect.  EPA  will,  as 
appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  akeady  received.  There  will 
be  no  additional  opportunity  to 
comment  on  this  deletion  process. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution.  Water  supply. 


Dated:  May  2,  2003. 
Robert  E.  Roberts,  ^ 

Regional  AdtniRistrator.  Region  8. 

m  For  the  reasons  set  out  in  this 
dociunent,  40  CFR  Part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

■  1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — (Amended] 

■  2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  "Utah"  by  removing 
the  entry  for  "Petrochem  Recycling 
Corp./Ekotek,  Plant". 

[FR  Doc.  03-12614  Filed  5-21-03;  8:45  am) 
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ADMINISTRATION 

41  CFR  Parts  301-53  and  301-74 

[FTR  Case  2003-304;  FTR  Amendment 
2003-04] 

RIN  309&-AH81 

Federal  Travel  Regulation;  Usiiig 
Promotional  Materials;  Conference 
Planning 

agency:  Office  of  Govemmentwide 

Policy,  General  Services  Administration 

(GSA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  by 
clarifying  provisions  regarding 
promotional  benefits  or  materials  that  a 
conference  planner  receives  from  a 
travel  service  provider.  The  explanadon 
of  changes  is  addressed  in  the 
supplementary  information  below. 

DATES:  Effective  Date:  May  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
208-7312,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jim 
Harte,  Office  of  Governmentwide  Policy, 
Travel  Management  Policy,  at  (202) 
501-0438.  Please  cite  FTR  case  2003- 
304,  FTR  Amendment  2003-04. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  changes  in  this  final  rule  clarify 
existing  sections  of  chapter  301^as 
follows: 


1.  In  §  301-53.2  a  new  note  is  added. 

2.  Section  301-53.3  is  revised. 

3.  Section  301-74.1  is  revised  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d). 

B.  Executive  Order  12866 

-    This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FTR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  301-53 
and  301-74 

Government  employees.  Travel  and 
transportation  expenses. 

Dated:  May  12.2003. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 

■  For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709, 
GSA  amends  41  CFR  parts  301-53  and 
301-74  as  set  forth  below: 

PART  301-53— USING  PROMOTIONAL 
MATERIALS  AND  FREQUENT 
TRAVELER  PROGRAMS 

■  1.  The  authority  citation  for  41  CFR 
part  301-53  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707,  31  U.S.C.  1353. 

■  2.  Amend  §  301-53.2  by  adding  a  note 
to  read  as  follows: 

§  301-53.2    What  may  I  do  with  promotional 
t>enefits  or  materials  I  receive  from  a  travel 
service  provider? 

***** 

Note  to  §  301-53.2:  Promotional  benefits  or 
materials  you  receive  from  a  travel  service 


provider  in  connection  with  your  planning 
and/or  scheduling  an  official  conference  or 
other  group  travel  (as  opposed  to  performing 
official  travel  yourself)  are  considered 
property  of  the  Government,  and  you  may 
only  accept  the  benefits  or  materials  on 
behalf  of  the  Federal  Government  [see  §  301- 
74jl(d)  of  this  chapter). 


■  3.  Revise  §  301-53.3  to  read  as  follows: 

§  301-53.3    How  may  I  use  promotional 
materials  and  frequent  traveler  t>enefits? 

Promotional  materials  and  frequent 
traveler  benefits  may  be  used  as  follows; 

(a)  You  may  use  frequent  traveler 
benefits  earned  on  official  travel  to 
obtain  travel  services  for  a  subsequent 
official  travel  assignment(s};  however, 
you  may  also  retain  such  benefits  for 
yoin  personal  use,  including  upgrading 
to  a  higher  class  of  service  while  on 
ofiicial  travel. 

(jb)  If  you  are  offered  such  benefits  as 
a  result  of  your  role  as  a  conference 
planner  or  as  a  planner  for  other  group 
travel,  you  may  not  retain  such  benefits 
for  your  personal  use  [see  §  301-53.2  of 
this  chapter).  Rather,  you  may  only 
accept  such  benefits  on  behalf  of  the 
Federal  Government.  Such  accepted 
benefits  may  only  be  used  for  official 
Government  business. 

PART  301-74— CONFERENCE 
PLANNING 

■  4.  The  authority  citation  for  41  CFR 
part  301-74  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

■  5.  Amend  §  301-74.1  by  redesignating 
paragraph  (d)  as  paragraph  (e)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows:       ;- 

§  301-74.1    What  policies  must  we  follow  in 
planning  a  conference? 

***** 

(d)  Ensiu-e  that  the  conference  planner 
or  designee  does  not  retain  for  personal 
use  any  promotional  benefits  or 
materials  received  from  a  travel  service 
provider  as  a  result  of  booking  the 
conference  [see  §§  301-53.2  and  301- 
53.3  of  this  chapter);  and 
***** 

[FR  Doc.  03-12896  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

42  CFR  Part  8 
RIN0910-AA52 

Opioid  Drugs  in  Maintenance  and 
Detoxification  Treatment  of  Opiate 
Addiction;  Addition  of  Buprenorphine 
and  Buprenorphine  Combination  to 
List  of  Approved  Opioid  Treatment 
Medications 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Department  of  Health  and 
Human  Services. 
ACTION:  Interim  final  rule. 


SUMMARY:  This  interim  final  rule 
amends  the  Federal  opioid  treatment 
program  regulations  by  adding 
buprenorphine  and  buprenorphine 
combination  products  to  the  list  of 
approved  opioid  treatment  medications 
that  may  be  used  in  federally  certified 
and  registered  opioid  treatment 
programs.  The  Food  and  Drug 
Administration  (FDA)  recendy 
approved  Subutex®  (buprenorphine) 
and  Suboxone®  (buprwiorphine  in  fixed 
combination  with  naloxone)  for  the 
treatment  of  opiate  dependence.  These 
two  products  will  join  methadone  and 
ORLAAM®  as  medications  that  may  be 
used  in  opioid  treatment  programs  for 
the  maintenance  and  detoxification 
treatment  of  opioid  dependence.  Opioid 
treatment  programs  that  choose  to  use 
these  new  products  in  the  treatment  of 
opioid  dependence  will  adhere  to  the 
same  Federal  treatment  standards 
established  for  methadone  and 
ORLAAM®.  The  Secretary  invites 
public  comments  on  this  action. 
DATES:  This  interim  final  rule  is 
effective  May  22,  2003.  This  interim 
final  rule  is  also  being  presented  here 
for  public  comments.  Written  comments 
must  be  received  by  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  on  or  before 
July  21,2003. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Division  of 
Pharmacologic  Therapy,  Center  for 
Substance  Abuse  Treatment,  Rockwall 
II,  Room  6-18,  5600  Fishers  Lane, 
Rockville,  MD,  20857;  Attention:  DPT 
Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Renter,  Center  for  Substance 
Abuse  Treatment  (CSAT),  Division  of 
Pharmacologic  Therapy,  SAMHSA, 
Rockwall  II  Room  6-18,  5600  Fishers 


Lane,  Rockville,  MD  20857,  301-443- 
0457,  email:  nreuter@samsha.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  rule  document  published  in  the 
Federal  Register  of  January  17,  2001  (66 
FR  4076,  January  17,  2001),  the 
iSubstance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
issued  final  regulations  for  the  use  of 
narcotic  drugs  in  maintenance  and 
detoxification  treatment  of  opioid 
addiction.  That  final  rule  established  an 
accreditation-based  regulatory  system 
imder  42  CFR  part  8  ("Certification  of 
Opioid  Treatment  Programs,"  "OTPs"). 
The  regulations  also  established  (imder 
§  8.12)  the  Secretary's  standards  for  the 
use  of  opioid  medications  in  the 
treatment  of  addiction,  including 
standards  regarding  the  quantities  of 
opioid  drugs  which  may  be  provided  for 
unsupervised  use. 

Section  8.12(h)  sets  forth  the 
standards  for  medication 
administration,  dispensing  and  use. 
Under  this  section,  OTPs  shall  use  only 
those  opioid  agonist  treatment 
medications  that  are  approved  by  the 
Food  and  Drug  Administration  tmder 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355)  for  use 
in  the  treatment  of  opioid  addiction. 
The  regulation  listed  methadone  and 
levomethadyl  acetate  (ORLAAM®)  as 
the  opioid  agonist  treatment 
medications  considered  to  be  approved 
by  the  FDA  for  use  in  the  treatment  of 
opioid  addiction. 

On  October  8,  2002,  FDA  approved 
two  new  opioid  treatment  medications, 
buprenorphine  and  buprenorphine 
combination  for  the  treatment  of  opioid 
addiction.  These  medications  are 
controlled  under  schedule  III  of  the 
Controlled  Substances  Act  ("GSA,"  21 
U.S.C.  812).  See  final  rule  published 
October  7,  2002  (67  FR  62354).  By 
adding  these  two  medications  to  the 
previous  list  of  approved  opioid 
treatment  medications,  the  Secretary 
allows  OTPs  to  use  buprenorphine  and 
buprenorphine  combination  for  the 
treatment  of  opioid  addiction.  OTPs  will 
apply  the  same  treatment  standards  that 
were  finalized  on  January  1 7,  2001 ,  for 
methadone  and  ORLAAM®. 

Summary  of  Regulation 

The  opioid  treatment  program 
regulations  (42  CFR  part  8)  establish  the 
procedures  by  which  the  Secretary  will 
determine  whether  a  practitioner  is 
qualified  imder  section  303(g)  of  the 
CSA  (21  U.S.C.  823(g)  (1))  to  dispense 
certain  therapeutic  narcotic  drugs  in  the 
treatment  of  individuals  suffering  from 
narcotic  addiction.  These  regidations 
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also  establish  the  Secretary's  standards 
regarding  the  appropriate  quantities  of 
narcotic  drugs  that  may  be  provided  for 
unsupervised  use  by  individuals 
undergoing  such  treatment  (21  U.S.C. 
823(g)  (3)).  {See  also  42  U.S.C.  257a.) 

This  interim  final  rule  does  not 
change  any  of  the  provisions  in  subpart 
A  (Accreditation)  or  subpart  C 
(Procedures  for  Review  of  Suspension  or 
Proposed  Revocation  of  OTP 
Certification,  and  of  Adverse  Action 
Regarding  Withdrawal  of  Approval  of  an 
Accreditation  Body).  Instead,  the  rule 
provides  for  a  minor  amendment  to 
subpart  B.  Certification  and  Treatment 
Standards.  The  rule  amends  only  one 
section  of  subpart  B,  section  8.12(h)(2) 
Medication  administration,  dispensing, 
and  use. 

Under  42  CFR  8.12(h)(2),  OTPs  are 
limited  to  using  only  those  opioid 
agonist  treatment  medications  that  are 
approved  by  the  Food  and  Drug 
Administration  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355).  This  section  notes  that 
"currently  the  following  medications 
will  be  considered  to  be  approved  by 
the  Food  and  Drug  Administration  for 
use  in  the  treatment  opioid  addiction:  (i) 
Methadone;  and  (ii)  levomethadyl 
acetate  (LAAM)."  The  effect  of  this  rule 
is  to  add  buprenorphine  and 
buprenorphine  combination  to  this  list 
by  adding  a  new  item  (iii). 

Justification  for  Interim  Final  Rule 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  requires  agencies  to  follow 
certain  procedures  for  informal 
rulemaking,  including  publication  of 
proposed  rules  in  the  Federal  Register 
with  an  opportunity  for  public 
comment.  Section  553(b)(B)  allows 
agencies  to  dispense  with  prior  notice 
and  opportunity  for  public  comment  if 
the  agency  finds  for  good  cause  that  use 
of  such  procedines  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Section  553(d)(3)  permits  the 
Secretary  to  waive  the  30  day  effective 
-  date  if  it  is  contrary  to  the  public 
interest. 

The  Secretary  has  determined  that 
good  cause  exists  for  publication  of  this 
rulQ  without  prior  notice  and 
opportunity  for  public  comment  and 
without  a  delayed  effective  date  since 
such  procedures  are  contrary  to  the 
public  interest  and  unnecessary.  It  is 
contrary  to  the  public  interest  to  deny 
OTPs'  access  to  this  important  new 
medication  for  the  treatment  of  persons 
addicted  to  opioids.  As  compared  to 
methadone  and  ORLAAM  ®, 
buprenorphine  and  buprenorphine 
combination  are  particularly  useful  in 
treating  patients  who  have  had  a  shorter 


course  of  addiction.  Similarly,  it  woidd 
be  contrary  to  the  public  interest  tQ 
deny  patients  access  to  such 
prescription  drugs  from  OTPs 
particularly  in  areas  in  which  there  are 
no  physicians  who  have  obtained  a 
waiver  under  the  Drug  Addiction 
Treatment  Act  of  2000  ("DATA," 
section  3502  of  Pub.  L.  106-310). 

To  further  elaborate,  while  OTPs  may 
continue  to  use  methadone  and 
ORLAAM  ®  for  medicated  assisted 
treatment,  buprenorphine  and 
buprenorphine  combinations  will 
provide  OTPs  with  an  important 
additional  option  for  the  treatment  of 
addiction.  Indeed,  because  of  its 
"partial"  agonist  pharmacology, 
buprenorphine  will  provide  programs 
with  more  flexibility  in  finding  the  most 
appropriate  medication  for  each  patient. 
It  would  thus  be  contrary  to  the  public 
interest  to  delay  the  availability  of 
buprenorphine  products. 

In  addition  to  the  public  interest  in 
having  buprenorphine  and 
buprenorphine  combination  products 
available  for  treatment  use  as  soon  as 
possible,  prior  notice  and  comment 
procedures  are  unnecessary.  Currently, 
the  rule  states:  "OTPs  shall  use  only 
those  opioid  agonist  treatment 
medications  that  are  approved  by  the 
Food  and  Drug  Administration  *   *   * 
for  use  in  the  treatment  of  opioid 
addiction*   *   *.  Currently  the 
following  opioid  agonist  treatment 
medications  will  be  considered  to  be 
approved  by  the  Food  and  Drug 
Administation  for  use  in  the  treatment 
of  opioid  addiction:  (i)  Methadone;  and 
(ii)  Levomethadyl  acetate  (LAAM)." 
Because  the  buprenorphine  products 
have  been  approved  by  the  FDA  as 
required  by  section  8.i2(h){2),  the 
proposed  modification  is  technical  in 
nature  in  that  it  simply  adds 
buprenorphine  and  buprenorphine 
combination  to  the  list  of  FDA-approved 
medications  that  may  be  used  by  OTPs. 
Thus,  comment  is  not  necessary  before 
finalizing  this  change  to  the  regulation. 

Although  we  are  making  the  rule 
effective  immediately  without  first 
obtaining  public  comment,  we  are 
providing  for  a  60-day  comment  period 
after  publication.  Specifically,  we  seek 
comments  on  the  applicability  of  the 
existing  OTP  rules  to  these  newly 
approved  medications. 

Analysis  of  Economic  Impacts 

The  Secretary  has  examined  the 
impact  of  this  interim  final  rule  under 
Executive  Order  12866.  Executive  Order 
12866  directs  Federal  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regxdation  is  necessarj',  to  select 


regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages, 
distributive  impacts,  and  equity).  This 
interim  final  rule  does  not  establish 
additional  regulatory  requirements,  it 
allows  an  activity  that  is  otherwise 
prohibited.  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million;  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs;  or  if 
it  raises  novel  legal  or  policy  issues.  A 
detailed  discussion  of  the  Secretary's 
analysis  is  contained  in  the  recent 
opioid  treatment  final  rule  published  in 
the  Federal  Register  of  January  17,  2001 
(66  FR  4086-4090).  That  notice 
described  the  impact  of  the  opioid 
treatment  regulations,  analyzed 
alternatives,  and  considered  comments 
from  small  entities. 

The  Secretary  also  finds  that  this  rule 
is  a  not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  The 
rule  merely  adds  buprenorphine  and 
buprenorphine  combination  products  to 
the  list  of  medications  that  may  be  used 
in  the  detoxification  or  maintenance 
treatment  of  opioid  dependence.  If 
opioid  treatment  programs  choose  to  use 
the  new  medications,  the  new 
medications  will  be  used  in  accordance 
with  the  standards  set  forth  in  the 
January  17,  2001,  final  rule  (66  FR 
4090).  No  new  regulatory  requirements 
are  imposed  by  this  interim  final  rule. 

For  me  reasons  outlined  above,  the 
Secretary  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)).  Therefore  an 
initiaT  regulatory  flexibility  analysis  is 
not  required  for  this  interim  final  rule. 

The  Secretary  has  determined  that 
this  rule  is  not  a  major  rule  for  the 
purpose  of  congressional  review.  For  the 
purpose  of  congressional  review,  a 
major  rule  is  one  which  is  likely  to 
cause  an  annual  effect  on  the  economy 
of  $100  million;  a  major  increase  in 
costs  or  prices;  significant  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  effects  on 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  is 
not  a  major  rule  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

The  Secretary  has  examined  the 
impact  of  this  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 


(Pub.  L.  104-4).  This  rule  does  not 
trigger  the  requirement  for  a  wrritten 
statement  under  section  202(a)  of  the 
UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  (adjusted  aimually  for 
inflation)  or  more  by  State,  local,  and 
tribal  governments  iii  the  aggregate,  or 
by  the  private  sector,  in  any  one  year. 

Environmental  Impact 

The  Secretary  has  previously 
considered  the  environmental  effects  of 
this  rule  as  announced  in  the  final  rule 
(66  FR  4076  at  4088).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Executive  Order  13132:  Federalism 

The  Secretary  has  analyzed  this 
interim  final  rule  in  accordance  with 
Executive  Order  13132:  Federalism. 
Executive  Order  13132  requires  Federal 
agencies  to  carefully  examine  actions  to 
determine  if  they  contain  policies  that 
have  federalism  implications  or  that 
preempt  State  law.  As  defined  in  the 
Order,  "policies  that  have  federalism 
implications"  refer  to  regulations, 
legislative  comments  or  proposed 
legislation,  and  other  policy  statements 
or  actions  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

The  Secretary  is  publishing  this 
interim  final  rule  to  modify  minimally 
treatment  regulations  that  provide  for 
the  use  of  approved  opioid  agonist 
treatment  medications  in  the  treatment 
of  opiate  addiction.  The  Narcotic  Addict 
Treatment  Act  (the  NATA,  Pub.  L  93- 
281)  modified  the  Controlled 
Substances  Act  (CSA)  to  establish  the 
basis  for  the  Federal  control  of  narcotic 
addiction  treatment  by  the  Attorney 
General  and  the  Secretary.  Because 
enforcement  of  these  sections  of  the 
CSA  is  a  Federal  responsibility,  there 
should  be  little,  if  any,  impact  from  this 
rule  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  hi  addition,  this 
interim  final  rule  does  not  preempt 
State  law.  Accordingly,  the  Secretary 
has  determined  that  this  interim  final 
rule  does  not  contain  policies  that  have 
federalism  implications  or  that  preempt 
State  aw. 


Paperwork  Reduction  Act  of  1995 

This  interim  final  rule  adds 
buprenorphine  and  buprenorphine 
combination  products  to  the  list  of 
approved  medications  that  may  be  used 
in  SAMHSA-certified  opioid  treatment 
programs.  The  interim  final  rule 
establishes  no  new  reporting  or 
recordkeeping  requirements  beyond 
those  discussed  in  the  January  17,  2001, 
final  rule  (66  FR  4076  at  4088).  The 
Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  of  the  final  rule  under 
control  number  0930-0206. 

Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  6,  2000)  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
impUcations"  defined  in  the  Executive 
Order  to  include  regulations  that  have 
"substantial  direct  effects  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes." 

This  interim  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 

Dated:  May  5.  2003. 
Tommy  G.  Thompson, 
Department  of  Health  and  Human  Services. 
List  of  Subjects  in  42  CFR  Part  8 

Health  professions,  Levo-Alpha- 
Acetyl-Methadol  (LAAM),  Methadone, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  above,  part  8 
of  title  42  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  8— CERTIRCATION  OF  OPIOID 
TREATMENT  PROGRAMS 

■  1 .  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  823;  Sections  301(d), 
543,  and  1976  of  the  42  U.S.C.  257a. 
290aa(d),  290  dd-2,  300x-23.  300x-27(a), 
300y-ll. 

■  2.  Section  8.12(h)  (2)  is  revised  to  read 
as  follows: 


§  8.1 2    Federal  opioid  treatment  standards. 

***** 

(h)*  *  * 

(2)  OTPs  shall  use  only  those  opioid 
agonist  treatment  medications  that  are 
approved  by  the  Food  and  Drug 
Administration  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355)  for  use  in  the  treatment 
of  opioid  addiction.  In  addition,  OTPs 
who  are  fully  comphant  with  the 
protocol  of  an  investigational  use  of  a 
drug  and  other  conditions  set  forth  in 
the  application  may  administer  a  drug 
that  has  been  authorized  by  the  Food 
and  Drug  Administration  under  an 
investigational  new  drug  application 
under  section  505(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  for  ' 

investigational  use  in  the  treatment  of 
opioid  addiction.  Currently  the 
following  opioid  agonist  treatment 
medications  will  be  considered  to  be 
approved  by  the  Food  and  Drug 
Administration  for  use  in  the  treatment 
of  opioid  addiction: 

(i)  Methadone; 

(ii)  Levomethadyl  acetate  (LAAM); 
and 

(iii)  Buprenorphine  and 
buprenorphine  combination  products 
that  have  been  approved  for  use  in  the 
treatment  of  opioid  addiction. 


[FR  Doc.  03-11469  Filed  5-21-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1477;  1MB  Docket  No.  02-255;  RM- 
10524] 

Radio  Broadcasting  Services;  Cottage 
Grove,  Depoe  Bay,  Garibaldi,  Toledo, 
and  Veneta,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  at  the  request 
of  Alexandra  Communications,  Inc. 
licensee  of  Station  KDEP(FM),  Depoe 
Bay,  Oregon,  Signal  Communications, 
Inc.,  licensee  of  Station  KEUG,  Inc., 
Cottage  Grove,  Oregon,  and  Agpal 
Broadcasting,  Inc.,  licensee  of  Station 
KPPT(FM),  Toledo,  Oregon,  substitutes 
channel  288A  for  channel  288C3  at 
Dejpc^  Bay,  Oregon,  reallots  channel 
288A  from  Depoe  Bay  to  Garibaldi, 
Oregon,  and  modifies  the  license  of  - 
Station  KDEP(FM)  to  specify  the  new 
commimity.  It  also  substitutes  channel 
283C3  for  Channel  288A  at  Cottage 
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Grove,  Oregon,  reallots  channel  288C3 
to  Veneta,  Oregon,  and  modifies  the 
license  of  station  KEUG(FM)  to  specify 
the  new  community.  Finally,  it  reallots 
channel  264C2  from  Toledo,  Oregon  to 
Depoe  Bay,  and  modifies  the  license  of 
station  KPPT(FM)  to  specify  the  new 
commimity.  Channel  288A  can  be 
allotted  at  Garibaldi  at  a  site  11 
kilometers  (6.8  miles)  south  of  the 
community  at  coordinates  NL  45-27-50 
and  WL  123-56-37.  Channel  288C3  can 
be  allotted  at  Veneta  at  a  site  4.8 
kilometers  (3.0  miles)  southwest  of  the 
community  at  coordinates  NL  44-01-56 
and  WL  123-24-19.  Channel  264C2  can 
be  allotted  at  Depoe  Bay  at  station 
KPPT(FM)'s  current  site  5.9  kilometers 
(3.7  miles)  south  of  the  commimity  at 
coordinates  NL  44-45-23  and  WL  124- 
03-01. 

DATES:  Effective  June  19,  2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-255, 
adopted  April  30,  2003,  and  released 
May^S,  2003.  The  full  text  of  this 
Conmiission  -decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexin  t@aoI.  com . 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended  by 
removing  channel  288A  and  adding 
channel  264C2  at  Depoe  Bay,  by 
removing  channel  288A  at  Cottage 
Grove,  by  removing  Toledo,  channel 
264C2,  by  adding  Garibaldi,  chaimel 
288C3,  and  by  adding  Veneta,  channel 
288C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-12792  Filed  5-21-03';  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1227;  MB  Docket  No.  02-199;  RM- 
102-199;  RM-10514] 

Radio  Broadcasting  Services; 
Magnolia,  AR  and  Oil  City,  LA 

agency:  Federal  Communications 

Conunission. 

action:  Final  rule. 

summary:  hi  this  document,  at  the 
request  of  Columbia  Broadcasting 
Company,  Inc.,  licensee  of  Station 
KVMA-FM,  Magnolia,  Arkansas,  the 
Commission  substitutes  channel  300C2 
for  300C1  at  Magnolia,  Arkansas  and 
reallots  Channel  300C2  from  Magnolia 
to  Oil  City,  Louisiana,  as  the 
community's  first  local  transmission 
service,  and  modifies  Station  KVMA's 
authorization  to  specify  Oil  City  as  the 
community  of  license.  Comments  filed 
by  Access.  1  Commxmications — 
Shreveport,  LLC  opposing  the 
reallotment  are  dismissed.  Channel 
300C2  can  be  reallotted  from  Magnolia 


to  Oil  City  at  petitioner's  proposed  site 
27.6  kilometers  (17.1  miles)  northeast  of 
the  commimity  at  coordinates  32-54-06 
NL  and  93-44-01  WL. 
DATES:  Effective  June  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-199, 
adopted,  April  28,  2003,  and  released 
April  30,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street, 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  4  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Magnolia,  channel  300C1. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  adding  Oil  City,  channel  300C2. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  03-12791  Filed  5^21-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlteting  Service 

7  CFR  Part  205 

[Docket  Number  TM-03-02] 
RIN  0581-AC27 

National  Organic  Program;  Proposed 
Amendments  to  the  National  Ust  of 
Allowed  and  Prohibited  Substances 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  U.S.  Department  of 
Agriculture's  (USDA)  National  List  of 
Allowed  and  Prohibited  Substances 
(National  List)  to  reflect 
recommendations  submitted  to  the 
Secretary  by  the  National  Organic 
Standards  Board  (NOSB)  from 
November  15.  2000  through  September 
17,  2002.  Consistent  with 
recommendations  from  the  NOSB,  this 
proposed  rule  would:  add  five 
substances,  along  with  any  restrictive 
aimotations,  to  the  National  List,  and 
revise  the  aimotation  of  one  substance. 
DATES:  Comments  must  be  received  by 
June  2,  2003. 

ADDRESSES:  Interested  persons  may 
comment  on  this  proposed  rule  using 
the  following  procedures: 

•  Mail:  Comments  may  be  submitted 
by  mail  to:  Richard  H.  Mathews, 
Program  Manager,  National  Organic 
Program,  USDA-AMS-TMP-NOP.  1400 
Independence  Ave.,  SW.,  Room  4008- 
So..  Ag  Stop  0268,  Washington,  DC 
20250. 

•  E-mail:  Comments  may  be 
submitted  via  the  Internet  to: 
National.List@usda.gov. 

•  Fax:  Comments  may  be  submitted 
by  fax  to:  (202)  205-7808. 

•  Written  comments  on  this  proposed 
rule  should  be  identified  with  the 
docket  number  TMD-03-02. 
Commenters  should  identify  the  topic 
and  section  number  of  this  proposed 
rule  to  which  the  comment  refers. 


•  Clearly  indicate  if  you  are  for  or 
against  the  proposed  rule  or  some 
portion  of  it  and  your  reason  for  it. 
Include  recommended  language  changes 
as  appropriate. 

•  Include  a  copy  of  articles  or  other 
references  that  support  yoiu-  comments. 
Only  relevant  material  should  be 
submitted. 

It  is  our  intention  to  have  all 
comments  to  this  proposed  rule, 
whether  submitted  by  mail,  e-mail,  or 
fax,  available  for  viewing  on  the  NOP 
homepage.  Comments  submitted  in 
response  to  this  proposed  rule  will  be 
available  for  viewing  in  person  at 
USDA-AMS,  Transportation  and 
Marketing,  Room  4008-South  Building, 
1400  Independence  Ave.,  SW., 
Washington,  DC,  from  9  a.m.  to  12  noon 
and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday  (except  official  Federal 
holidays).  Persons  wanting  to  visit  the 
USDA  South  Building  to  view 
comments  received  in  response  to  this 
proposed  rule  are  requested  to  make  an 
appointment  in  advance  by  calling  (202) 
720-3252. 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
A.  Strother,  Agricultural  M3rketing 
Specialist,  Telephone:  (202)  720-3252; 
Fax:  (202)  205-7808. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  December  21,  2000  the  Secretary 
established,  within  the  National  Organic 
Standards  (NOS)  (7  CFR  part  205),  the 
National  List  (§§  205.600  through 
205.607).  The  National  List  is  the 
Federal  list  that  identifies  synthetic 
substances  and  ingredients  that  are 
allowed  and  nonsynthetic  (natural) 
substances  and  ingredients  that  are 
prohibited  for  use  in  organic  production 
and  handling.  Since  established,  the 
National  List  has  not  been  amended. 
However,  imder  the  authority  of  the 
Organic  Foods  Production  Act  of  1990 
(OFPA),  as  amended  (7  U.S.C.  6501  et 
seq.),  the  National  List  can  be  amended 
by  the  Secretary  based  on  proposed 
amendments  developed  by  the  NOSB. 

This  proposed  rule  would  amend  the 
National  List  to  reflect 
recommendations  submitted  to  the 
Secretary  by  the  NOSB  from  November 
15,  2000  through  September  17,  2002. 
Between  the  specified  time  period,  the 
NOSB  has  recominended  that  the 
Secretary  add  five  substances  to 
§  205.605  of  the  National  List  based  on 


petitions  received  from  industry 
participants.  These  substances  were 
evaluated  by  the  NOSB  using  the 
criteria  specified  in  OFPA  (7  U.S.C. 
6517  and  6518)  and  the  NOS.  The  NOSB 
also  recommended  that  the  Secretary 
revise  the  annotation  of  one  substance 
included  within  section  205.605. 

The  NOSB  has  recommended  that  the 
Secretary  add  additional  substances  to 
sections  205.605  and  205.606  which 
have  not  been  included  in  this  proposed 
rule  but  are  under  review  and,  as 
appropriate,*will  be  included  in  future 
rulemaking. 

n.  Overview  of  Proposed  Amendments 

The  following  provides  an  overview 
of  the  proposed  amendments  made  to 
designated  sections  of  the  National  List: 

§205.605    Nonagricultural  (nonorganic) 
substances  allowed  as  Ingredients  in  or  on 
processed  products  labeled  as  "organic"  or 
"made  with  organic  (specified  ingredients 
or  food  group(s))." 

This  proposed  rule  would  amend 
paragraph  (a)  of  §  205.605  by  adding 
calciiun  sulfate — mined  and  glucono 
delta-lactone.  This  proposed  rule  would 
also  amend  paragraph  (b)  of  §  205.605 
by  adding  animal  enzymes— without 
Lysosyme,  cellulose,  and  tetrasodium 
pyrophosphate. 

This  proposed  rule  would  revise 
current  paragraph  (b)  of  §  205.605  by 
amending  an  aimotation  to  read  as 
follows: 

Potassium  hydroxide — prohibited  for 
use  in  lye  peeling  of  fiiiits  and 
vegetables  except  when  used  for  peeling 
peaches  during  the  Individually  Quick 
Frozen  (IQP)  production  process. 

m.  Related  Documents 

Eight  notices  were  published 
regarding  the  meetings  of  the  NOSB  and 
its  deliberations  on  recommendations 
and  substances  petitioned  for  amending 
the  National  List.  Substances  and 
recommendations  included  in  this 
proposed  rule  were  aimounced  for 
NOSB  deliberation  in  the  following 
Federal  Register  Notices:  (1)  65  FR 
64657,  October  30,  2000,  (Animal 
enzymes);  (2)  66  FR  10873.  February  20, 
2001.  (Calcium  sulfate);  (3)  66  FR  48654, 
September  21,  2001,  (Cellulose,  and 
Potassium  hydroxide);  and  (4)  67  FR 
54784,  August  26,  2002,  (Glucono  delta- 
lactone,  and  Tetrasodium 
pyrophosphate). 
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IV.  Statutory  and  Regulatory  Authority 

The  Organic  Foods  Production  Act  of 
1990  (OFPA),  as  amended  (7  U.S.C. 
6501  et  seq.),  authorizes  the  Secretary, 
at  §6517  (d)(1),  to  make  amendments  to 
the  National  List  based  on  proposed 
amendments  developed  by  the  NOSB. 
Sections  6518  (k)(2)  and  6518  (n)  of 
OFPA  authorize  the  NOSB  to  develop 
proposed  amendments  to  the  National 
List  for  submission  to  the  Secretary  and 
establish  a  petition  process  by  which 
persons  may  petition  the  NOSB  for  the 
purpose  of  having  substances  evaluated 
for  inclusion  onto  or  deletion  from  the 
National  List.  The  National  List  petition 
process  is  implemented  under  §  205.607 
of  the  NOS.  The  current  petition  process 
(65  FR  43259)  can  be  accessed  through 
the  NOP  Web  site  at  http:// 
www.ams.usda.gov/nop. 

A.  Executive  Order  12866 

This  action  has  been  determined  to  be 
non-significant  for  purposes  of 
Executive  Order  12866,  and  therefore, 
does  not  have  to  be  reviewed  by  the 
Office  of  Management  and  Budget. 

B.  Executive  Order  12988 

Executive  Order  12988  instructs  each 
executive  agency  to  adhere  to  certain 
requirements  in  the  development  of  new 
and  revised  regulations  in  order  to  avoid 
unduly  burdening  the  court  system.  The 
final  rule  was  reviewed  under  this 
Executive  Order  and  no  additional 
related  information  has  been  obtained 
since  then.  This  proposed  rule  is  not 
intended  to  have  a  retroactive  effect. 

States  and  local  jurisdictions  are 
preempted  under  section  2115  of  the 
Organic  Foods  Production  Act  (OFPA) 
(7  U.S.C.  6514)  from  creating  programs 
of  accreditation  for  private  persons  or 
State  officials  who  want  to  become 
certifying  agents  of  organic  farms  or 
handling  operations.  A  governing  State 
official  woidd  have  to  apply  to  USDA  to 
be  accredited  as  a  certifying  agent,  as 
described  in  section  2115  (b)  of  the 
OFPA  (7  U.S.C.  6514  (b)).  States  are  also 
preempted  under  sections  2104  through 
2108  of  die  OFPA  (7  U.S.C.  6503 
through  6507)  from  creating  certification 
programs  to  certify  organic  farms  or 
handling  operations  unless  the  State 
programs  have  been  submitted  to,  and 
approved  by,  the  Secretary  as  meeting 
the  requirements  of  the  OFPA. 

Pursuant  to  section  2108(b)  (2)  of  the 
OFPA  (7  U.S.C.  6507(b)  (2)),  a  State 
organic  certification  program  may 
contain  additional  requirements  for  the 
production  and  handling  of  organically 
produced  agricultural  products  that  are 
produced  in  the  State  and  for  the 
certification  of  organic  farm  and 


handling  operations  located  within  the 
State  under  certain  circumstances.  Such 
additional  requirements  must:  (a) 
Further  the  purposes  of  the  OFPA,  (b) 
not  be  inconsistent  with  the  OFPA,  (c) 
not  be  discriminatory  toward 
agricultural  commodities  organically 
produced  in  other  States,  and  (d)  not  be 
effective  until  approved  by  the 
Secretary. 

Pursuant  to  section  2120  (f)  of  the 
OFPA  (7  U.S.C.  6519  (f)).  this  regulation 
would  not  alter  the  authority  of  the 
Secretary  under  the  Federal  Meat 
hispection  Act  (21  U.S.C.  601  et  seq.), 
die  Poultry  Products  Inspections  Act  (21 
U.S.C.  451  et  seq.).  or  the  Egg  Products 
hispection  Act  (21  U.S.C.  1031  et  seq.), 
concerning  meat,  poultry,  and  egg 
products,  nor  any  of  the  authorities  of 
the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.),  nor  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.). 

Section  2121  of  die  OFPA  (7  U.S.C. 
6520)  provides  for  the  Secretary  to 
establish  an  expedited  administrative 
appeals  procedure  under  which  persons 
may  appeal  an  action  of  the  Secretary, 
the  applicable  governing  State  official, 
or  a  certifying  agent  under  this  title  that 
adversely  affects  such  person  or  is 
inconsistent  with  the  organic 
certification  program  established  under 
this  title.  The  OFPA  also  provides  that 
the  U.S.  District  Court  for  the  district  in 
which  a  person  is  located  has 
jurisdiction  to  review  the  Secretary's 
decision. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  requires  agencies 
to  consider  the  economic  impact  of  each 
rule  on  small  entities  and  evaluate 
alternatives  that  would  accomplish  the 
objectives  of  the  rule  without  unduly 
burdening  small  entities  or  erecting 
bcuriers  that  would  restrict  their  ability 
to  compete  in  the  market.  The  purpose 
is  to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  the  action. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  the  Agricultural  Marketing 
Service  (AMS)  performed  an  economic 
impact  analysis  on  small  entities  in  the 
final  rule  published  in  the  Federal 
Register  on  December  21,  2000.  AMS 
has  also  considered  the  economic 
impact  of  this  action  on  small  entities. 
Due  to  the  changes  reflected  in  this 
proposed  rule  that  allow  the  use  of 
additional  substances  in  agricultural 
production  and  handling,  the 
Administrator  of  AMS  certifies  that  this 


proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
relaxes  the  regulations  published  in  the 
final  rule  and  provides  small  entities 
with  more  tools  to  use  in  day-to-day 
operations.  Small  agricultural  service 
firms,  which  include  producers, 
handlers,  and  accredited  certifying 
agents,  have  been  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  as  those  having  aimual  receipts 
of  less  than  $750,000  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

The  U.S.  organic  industry  at  the  end 
of  2001  included  nearly  6,600  certified 
crop  and  livestock  operations,  including 
organic  production  and  handling 
operations,  producers,  and  handlers. 
These  operations  reported  certified 
acreage  totaling  more  than  2.34  million 
acres,  72,209  certified  livestock,  and 
5.01  million  certified  poultry.  Data  on 
the  numbers  of  certified  handling 
operations  are  not  yet  available,  but 
likely  number  in  the  thousands,  as  they 
would  include  any  operation  that 
transforms  raw  product  into  processed 
products  using  organic  ingredients. 
Growth  in  the  U.S.  organic  industry  has 
been  significant  at  all  levels.  From  1997 
to  2001,  the  total  organic  acreage  grew 
by  74  percent;  livestock  numbers 
certified  organic  grew  by  almost  300 
percent  over  the  same  period,  and 
poultry  certified  organic  increased  by 
2,118  percent  over  this  time.  Sales 
growth  of  organic  products  has  been 
equally  significant,  growing  on  average 
around  20  percent  per  year.  Sales  of 
organic  products  were  approximately  $1 
billion  in  1993,  but  are  estimated  to 
reach  $13  billion  this  year,  according  to 
the  Organic  Trade  Association  (the 
association  that  represents  the  U.S. 
organic  industry).  In  addition,  USDA 
has  accredited  81  certifying  agents  who 
have  applied  to  USDA  to  be  accredited 
in  order  to  provide  certification  services 
to  producers  and  handlers.  A  complete 
list  of  names  and  addresses  of 
accredited  certifying  agents  may  be 
found  on  die  AMS  NOP  Web  site,  at 
http://www.ams.usda.gov/nop.  AM!5 
believe  that  most  of  these  entities  would 
be  considered  small  entities  under  the 
criteria  established  by  the  SBA. 

Additional  regulatory  flexibility 
analysis  beyond  the  regulatory 
flexibility  analysis  published  in  the 
NOP  final  rule  on  December  21,  2000, 
is  not  required  for  the  purposes  of  this 
proposed  rule.  Comments  from  small 
entities  affected  by  parts  of  this 
proposed  rule  will  be  considered  in 
relation  to  the  requirements  of  the  RFA. 
These  comments  must  be  submitted 


separately  and  cite  5  U.S.C.  609  in  the 
correspondence. 

D.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  existing  information 
collection  requirements  for  the  NOP  are 
approved  under  0MB  number  0581- 
0181.  No  additional  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  proposed 
rule.  Accordingly,  OMB  clearance  is  not 
required  by  section  350(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.,  or  OMB's  implementing 
regulation  at  5  CFR  Part  1320. 

E.  General  Notice  of  Public  Rulemaking 
TJhis  proposed  rule  reflects 

recommendations  submitted  to  the 
Secretary  by  Uie  NOSB.  The  five 
substances  proposed  to  be  added  to  the 
National  List  were  based  on  petitions 
fi-om  the  industry  and  evaluated  by  the 
NOSB  using  criteria  in  the  Act  and  the 
regulations.  Because  these  substances 
are  critical  to  organic  production  and 
handling  operations,  producers  and 
handlers  should  be  able  to  use  them  in 
their  operations  as  soon  as  possible. 
Accordingly,  AMS  believes  that  a  10- 
day  period  for  interested  persons  to 
comment  on  this  rule  is  appropriate. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure,  Agriculture,  Animals, 
Archives  and  records.  Imports,  Labeling, 
Organically  produced  products,  Plants, 
Reporting  and  recordkeeping 
requirements.  Seals  and  insignia.  Soil 
conservation. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  205,  Subpart  G  is 
proposed  to  be  amended  as  follows: 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  205  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6501-6522. 

2.  Section  205.605  (proposed  to  be 
revised  at  68  FR  18560,  April  16,  2003) 
is  amended  by: 

a.  Adding  two  substances  to 
paragraph  (a). 

b.  Adding  three  substances  to 
paragraph  (b). 

c.  Revising  Potassium  hydroxide  in 
paragraph  (b). 

The  additions  and  revisions  read  as 
follows: 

§  205.605    Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as  "organic"  or 
"made  with  organic  (specified  ingredients 
or  food  group(s))." 
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(a)*  *  * 
***** 

Calcium  sulfate — mined. 

***** 

Glucono  delta-lactone. 

***** 

(b)*  *  * 

Animal  enzjnnes — (Rennet — animals 
derived;  Catalase — bovine  liver;  Animal 
lipase;  Pancreatin;  Pepsin;  and  Trypsin). 

***** 

Cellulose — for  use  in  regenerative 
casings,  as  an  anti-caking  agent  (non- 
chlorine  bleached)  and  filtering  aid. 

***** 

Potassium  hydroxide — prohibited  for 
use  in  lye  peeling  of  fruits  and 
vegetables  except  when  used  for  peeling 
peaches  during  the  Individually  Quick 
Frozen  (IQP)  production  process. 
***** 

Tetrasodium  pyrophosphate — for  use 
only  in  textured  meat  analog  products. 

***** 

Dated:  May  16,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Services. 

[FR  Doc.  03-12803  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  341(Ma-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV03-930-2  PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  et  al.;  increased  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
increase  the  assessment  rate  for  tart 
cherries  that  are  utilized  in  the 
production  of  tart  cherry  products  other 
than  juice,  juice  concentrate,  or  puree 
from  $0.00175  to  $0.0019  per  pound.  It 
would  also  increase  the  assessment  rate 
for  cherries  utilized  for  juice,  juice 
concentrate,  or  puree  from  $0.000875  to 
$0.0019  per  pound.  The  single 
assessment  rate  for  all  assessable  tart 
cherries  was  recommended  by  the 
Cherry  Industry  Administrative  Board 
(Board)  under  Marketing  Order  No.  930 
for  die  2002-2003  and  subsequent  fiscal 
periods.  The  Board  is  responsible  for 
local  administration  of  the  marketing 
order  which  regulates  the  handling  of 
tart  cherries  grown  in  the  production 
area.  Authorization  to  assess  tart  cherry 


handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  July  1,  2002, 
and  ends  June  30,  2003.  The  assessment 
rate  would  remain  in  effect  indefinitely 
imless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
June  2,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  action. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938,  or 
E-mail:  moabdocket.cIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http://H'ww.ams/ 
usda.gov/fv/moab/html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Suite 
2A04,  Unit  155,  4700  River  Road, 
Riverdale,  MD  20737,  telephone:  (301) 
734-5243,  or  Fax:  (301)-734-5275;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  or  Fax:  (202)  720-6938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
lay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreanent  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  GOl-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  proposed  rule  in 
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conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
■Justice  Reform.  Under  the  marketing 
order  now  in  effect,  tart  cherry  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  would 
be  applicable  to  all  assessable  tart 
cherries  beginning  July  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  proposed  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruUng  on  the  petition, 
provided  an  action  is  filed  iiot  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  proposed  rule  would  increase 
the  assessment  rate  established  for  the 
Board  for  the  2002-2003  and 
subsequent  fiscal  periods  for  cherries 
that  are  utilized  in  the  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate,  or  puree  from  $0.00175  to 
$0.0019  per  pound  of  cherries.  The 
assessment  rate  for  cherries  utilized  for 
juice,  juice  concentrate,  or  piuee  would 
also  be  increased  from  $0.000875  to 
$0.0019  per  pound. 

The  tart  cherry  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
dJe  producers  and  handlers  of  tart 
cherries.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and«ervices  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate  or  rates  as  appropriate.  The 
assessment  rates  are  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 


opportunity  to  participate  and  provide 
input. 

For  the  2001-2002  fiscal  period,  the 
Board  recommended,  and  the 
Department  approved,  assessment  rates 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recommendation  and  information 
submitted  by  the  Board  or  other 
information  available  to  USDA. 

Section  930.42(a)  of  the  order 
authorizes  a  reserve  sufficient  to  cover 
one  year's  operating  expenses.  The 
increased  rates  are  expected  to  generate 
enough  income  to  meet  the  Board's 
operating  expenses  in  2002-2003. 

The  Board  met  on  January  24,  2002, 
and  unanimously  recommended  2002- 
2003  expenditures  of  $522,500.  The 
Board  also  recommended  that  an 
assessment  rate  of  $0.0019  be 
established  for  all  tart  cherry  products  if 
an  amendment  to  do  so  passed  in  a  May 
2002  referendum  of  producers  and 
processors.  The  amendment  passed  and 
was  finalized  by  USDA  on  August  8, 
2002  (67  FR  51698).  The  provisions 
requiring  the  establishment  of  different 
assessment  rates  for  different  products 
were  removed.  In  their  place,  the  Board 
is  required  to  consider  the  volume  of 
cherries  used  in  making  various 
products  and  the  relative  market  value 
of  those  products  in  deciding  whether 
the  assessment  rate  should  be  a  single, 
uniform  rate  applicable  to  all  cherries  or 
whether  varying  rates  should  be 
recommended  for  cherries 
manufactured  into  different  products. 
Prior  to  the  amendment  passing  in 
referendum,  the  Department  issued  a 
proposed  rule  on  June  10,  2002  (67  FR 
39637)  proposing  a  dual  assessment  rate 
at  higher  amounts  ($0.0021  and 
$0.00105,  respectively,  for  high  and  low 
value  cherry  products)  since  the 
uniform  assessment  rate  amendment 
was  not  yet  effective.  A  rule 
withdrawing  that  proposal  was 
published  on  April  2,  2003  (68  FR 
15971).  This  proposal  reflescts  the 
amended  provisions  and  t^e  Board's 
January  24,  2002  recommendation. 

The  amended  assessment  provisions 
allow  the  Board  to  recommend  a 
uniform  single  assessment  rate  for  all 
assessable  tart  cherries  handled,  or 
variable  rates  depending  on  the 
quantities  and  values  of  the  cherries  ' 
used  in  the  various  products.  A  two- 
tiered  assessment  rate  scheme  may  be 
appropriate  in  some  years,  it  may  not  be 
in  others. 

The  amended  order  specifically 
provides  that  under  §  930.41(f)(1)  and 
(2)  the  established  assessment  rates  may 
be  uniform,  or  may  vary  depending  on 
the  product  the  cherries  are  used  to 


manufacture.  The  Bocird  may  consider 
the  differences  in  the  number  of  pounds 
of  cherries  utilized  for  various  cherry 
products  and  the  relative  market  values 
of  such  cherry  products.  The  Board 
considered  the  above  items  and  decided 
that  one  assessment  rate  should  be 
recommended  for  all  assessable  tart 
cherries  for  the  2002-2003  fiscal  period. 

According  to  the  Board,  processors 
have  developed  a  strong  market  for  juice 
and  concentrate  products  over  the  past 
few  years.  There  is  considerable  belief 
that  juice  will  be  one  of  the  growth 
outlets  for  tart  cherries.  This  derives 
from  the  industry's  promotional  efforts 
being  undertaken  for  juice  and 
concentrate  products,  the  segmentation 
of  the  market  into  retail  and  industrial 
components  and  the  nutritional/ 
nutraceutical  profile  of  the  product.  As 
a  result,  there  has  been  an  increase  in 
consumer  recognition,  acceptance, 
purchases,  and  the  value  of  tart  cherry 
juice  and  concentrate.  According  to  the 
Board,  prices  received  for  tart  cherry 
juice  concentrate  are  now  $25.00  per 
gallon  or  more.  This  is  derived  by  using 
the  fairly  common  conversion  ratio  of 
100  pounds  to  the  gallon  for  mid-west 
production,  which  has  a  raw  product 
value  of  $0.25  per  pound.  Using  a  50 
gallon  conversion  for  the  product,  as  has 
been  used  on  the  west  coast,  this 
represents  a  per  pound  value  of  $0.50. 
The  difference  in  the  west  and  mid-west 
conversion  factors  is  that  tart  cherries 
produced  in  the  western  United  States 
generally  have  a  higher  sugar  content 
and  larger  fruit  size,  thus  fewer  raw 
product  is  needed.  The  average  grower 
price  received  vanges  between  $0.17  to 
$0.20  per  pound. 

According  to  the  Board,  puree 
products  are  as  valuable  and 
comparable  to  juice  and  juice 
concentrate  products.  The  Board 
reported  that  the  spot  price  for  single 
strength  puree  for  2001-02  was  about 
$0.60  cents  per  pound.  The  raw  product 
equivalent  (RPE)  volume  of  pureed  fruit 
was  539,504  poimds  which  is  about  0.15 
percent  of  all  processed  fruit.  The  Board 
also  reported  for  2001-02  that  the  price 
for  five  plus  one  product  was  $0.67 
cents  per  pound.  Five  plus  one  is  a 
product  of  cherries  and  sugar  which  is 
manufactured  by  many  processors  (25 
pounds  of  cherries  and  five  pounds  of 
sugar  to  make  a  30  pound  commercial 
container).  It  is  the  main  product  that 
handlers  produce.  Five  plus  one 
cherries  are  primarily  sold  and 
remanufactiu-ed  into  assorted  bakery 
items,  canned  pie  fill,  and  dried 
cherries.  Since  juice,  juice  concentrate, 
and  pm^ee  are  not  considered  to  be  low 
value  products  at  this  time,  the  Board 
considers  one  assessment  to  be 


appropriate.  It  is  important  to 
understand  that  product  is  moved 
around  between  production  areas  and 
may  be  converted  into  puree  or 
concentrate  at  a  later  date.  The  market 
drives  the  processing  of  these  various 
products  each  season. 

In  comparing  the  prices  of  juice,  juice 
concentrate,  and  puree  with  the  5  plus 
1  product,  the  Board  determined  that 
ciurent  prices  for  these  products  are 
similar.  The  information  received  from 
the  Board  indicates  that  puree  products 
are  becoming  a  viable  market  and 
should  be  assessed  at  a  higher 
assessment  rate. 

As  a  result  of  this  season's  2002-2003 
short  crop,  much  of  the  tart  cherry 
products  released  from  inventory  were 
in  the  form  of  tart  cherry  juice  and/or 
juice  concentrate.  There  is  not  much,  if 
any,  of  this  product  available  on  the 
market  today.  The  Board  contends  that 
given  these  factors,  it  is  hard  to  suggest 
that  juice/concentrate,  or  puree,  are  of 
lesser  value  than  are  the  more 
traditional  products  such  as  pie-fill  or 
individually  quick  frozen  tart  cherries. 
Thus,  the  Board  determined  that  one 
assessment  rate  is  appropriate  for  the 
2002-03  fiscal  period. 

Last  year's  budgeted  expenditures 
were  $442,500.  The  recommended 
assessment  rate  of  $0.0019  is  higher 
than  the  current  rates  of  $0.00175  for 
cherries  used  in  the  production  of  other 
than  juice,  juice  concentrate,  or  puree 
products,  and  $0.000875  for  cherries 
used  for  juice,  juice  concentrate  or 
puree  products. 

The  major  expenditures 
recommended  by  the  Board  for  the 
2002-2003  fiscal  period  include  $85,000 
for  meetings,  $170,000  for  compliance, 
$185,000  for  personnel,  $80,000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2001-2002  were 
$80,000  for  meetings,  $100,000  for 
compliance,  $185,000  for  personnel, 
$75,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively.  As  discussed  below,  the 
Board's  staff  has  taken  steps  to  reduce 
actual  expenditures  for  2002-03  due  to 
the  assessment  revenue  shortfall.  In 
comparison,  last  year's  budgeted 
expenditures  were  $442,500.  The 
recommended  assessment  rate  of 
$0.0019  is  higher  than  the  current  rates 
of  $0.00175  and  $0.000875, 
respectively.  The  Board  recommended 
an  increased  assessment  rate  to  generate 
larger  revenue  to  meet  its  expenses  and 
keep  its  reserves  at  an  acceptable  level. 

In  deriving  the  recommended 
assessment  rates,  the  Board  determined 
assessable  tart  cherry  production  for  the 
fiscal  period  at  260  million  pounds. 
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However,  the  tart  cherry  industry 
experienced  a  severe  frost,  mainly  in 
Michigan,  which  significantly  reduced 
the  crop.  The  tart  cherry  industry  is 
expected  to  ordy  produce  60  million 
pounds.  The  Board  staff  has  responded 
to  this  decrease  in  funds  by  reducing 
staff  and  Committee  travel  for  meetings 
and  is  expected  to  use  reserve  funds  to 
continue  administrative  operations  this 
season.  Therefore,  total  assessment 
income  for  2002-2003  is  estimated  at 
$114,000.  This  amount  plus  adequate 
funds  in  the  reserve  and  interest  income 
would  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve 
(approximately  $233,000)  would  be  kept 
within  the  approximately  six  months' 
operating  expenses  as  recommended  by 
the  Board  consistent  with.§  930.42(a). 
The  assessment  rate  established  in 
this  proposed  rule  would  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rates  are 
effective  for  an  indefinite  period,  the 
Board  would  continue  to  meet  prior  to 
or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses^and 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  Board  meetings 
are  available  from  the  Board  or  the 
USDA.  Board  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modifications  of  the  assessment  rates 
are  needed.  Further  rulemaking  would 
be  undertaken  as  necessary.  The  Board's 
2002-2003  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and.  as  appropriate,  approved 
by  the  USDA. 

The  Regulatory  Flexibility  Act  and 
Effects  on  Small  Businesses 

The  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  initial  regidatory 
flexibility  analysis.  The  Regulatory 
Flexibility  Act  (RFA)  allows  AMS  to 
certify  that  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  as  a  matter  of  general  policy, 
AMS's  Fruit  and  Vegetable  Programs 
(Programs)  no  longer  opts  for  such 
certification,  but  rather  performs 
regulatory  flexibility  analyses  for  any 
rulemaking  that  would  generate  the 
interest  of  a  significant  number  of  small 
entities.  Performing  such  analyses  shifts 


the  Programs'  efforts  from  determining 
whether  regulatory  flexibility  analyses 
are  required  to  the  consideration  of 
regulatory  options  and  economic  or 
regulatory  impacts. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  tart  cherries  who  are  subject  to 
regulation  under  the  order  and 
approximately  900  producers  of  tart 
cherries  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  aimual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  those  whose  aimual 
receipts  are  less  than  $750,000.  A 
majority  of  the  tart  cherry  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Board  unanimously 
recommended  2002-2003  expenditures 
of  $522,500  and  assessment  rate 
increases  from  $0.00175  to  $0.0019  per 
pound  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  cdhcentrate,  or 
puree,  and  from  $0.000875  to  $0.0019 
per  pound  for  cherries  utilized  for  juice, 
juice  concentrate,  or  puree. 

This  proposed  rule  would  increase 
the  assessment  rate  established  for  the 
Board  and  collected  from  handlers  for 
the  2002-2003  and  subsequent  fiscal 
periods  for  cherries  that  are  utilized  in 
the  production  of  tart  cherry  products  to 
$0.0019  per  pound.  The  Board 
unanimously  recommended  2002-2003 
expenditures  of  $522,500.  The  quantity     - 
of  assessable  tart  cherries  expected  to  be 
produced  during  the  2002-2003  crop 
year  was  estimated  at  260  million 
poimds.  However,  the  tart  cherry 
industry  experienced  a  severe  frost, 
mainly  in  Michigan,  which  has 
significantly  reduced  the  crop.  The  tart 
cherry  industry  is  expecting  to  only 
produce  60  million  pounds  dming 
2002-03.  The  Board  staff  has  responded 
to  this  decrease  in  funds  by  reducing 
staff  and  Committee  travel  for  meetings 
and  is  expected  to  use  reserve  funds  to 
continue  administrative  operations  this 
season.  Assessment  income,  based  on 
this  crop,  along  with  interest  income 
and  reserves,  would  be  adequate  to 
cover  budgeted  expenses. 
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The  major  expenditiu-es 
recommended  by  the  Board  for  the 
2002-2003  fiscal  period  include  $85,000 
for  meetings,  $170,000  for  compHance, 
$185,000  for  personnel.  $80j000  for 
office  expenses,  and  $2,500  for  industry 
educational  efforts.  Budgeted  expenses 
for  those  items  in  2001-2002  were 
$80,000  for  meetings,  $100,000  for 
compliance,  $185,000  for  personnel, 
$75,000  for  office  expenses,  and  $2,500 
for  industry  educational  efforts, 
respectively. 

The  Board  discussed  the  alternative  of 
continuing  the  existing  assessment 
rates,  but  concluded  that  would  cause 
the  amount  in  the  operating  reserve  to 
be  reduced  to  an  unacceptable  level. 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  Data  from  the 
National  Agricultural  Statistics  Service 
(NASS)  states  that  during  the  period 
1995/96  through  2002/03, 
approximately  92  percent  of  the  U.S. 
tart  cherry  crop,  or  285.7  million 
pounds,  was  processed  annually.  Of  the 
285.7  million  pounds  of  tart  cherries 
processed.  58  percent  was  frozen,  30 
percent  was  canned,  and  12  percent  was 
utilized  for  juice. 

Based  on  NASS  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  Since  1987/88  tart  cherry 
bearing  acres  have  decreased  from 
50,050  acres,  to  36,900  acres  in  the 
2002/03  crop  yeSr.  In  2002/03,  93 
percent  of  domestic  tart  cherry  acreage 
was  located  in  four  States:  Michigan, 
New  York,  Utah,  and  Wisconsin. 
Michigan  leads  the  nation  in  tart  cherry 
acreage  with  74  percent  of  the  total 
production.  Michigan  produces  about 
75  percent  of  the  U.S.  tart  cherry  crop 
each  year.  Tart  cherry  acreage  in 
Michigan  decreased  from  28,500  acres 
in  2000-2001.  to  27,400  acres  in  2002- 
2003. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  2002-2003  fiscal  period  indicates 
that  the  grower  price  could  range 
between  $0,448  and  $0.45  cents  per 
pound  of  tart  cherries.  This  is  a  high 
price  due  to  the  short  crop  this  year. 
Therefore,  the  estimated  assessment 
revenue  for  the  2002-2003  fiscal  period 
as  a  percentage  of  total  grower  revenue 
could  be  less  than  one-half  of  one 
percent. 

While  this  action  will  impose 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  assessments  which  are 
applied  uniformly.  Some  of  the  costs 
may  also  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  from  the  operation  of 


the  marketing  order.  The  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  January  24, 
2002,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  10-day  comment  period  is  p/^ovided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Ten  days  is 
deemed  appropriate  because:  (1)  The 
2002-2003  fiscal  period  began  on  July  1, 
2002,  and  ends  on  June  30,  2003,  and 
the  marketing  order  requires  that  the 
rates  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  tart  cherries  ^X^ 
handled  during  such  fiscal  period;  (2J 
the  Board  needs  the  funds  to  operate  the 
program;  and  (3)  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Board  at  a  public 
meeting.  All  written  comments  timely 
received  will  be  considered  before  a 
final  determination  is  made  on  this 
matter. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements,  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

2.  Section  930.200  is  revised  to  read 
as  follows: 

§930.200    Handler  assessment  rate. 

On  and  after  July  1,  2002,  the 
assessment  rate  imposed  on  handlers 
shall  be  $0.0019  per  pound  of  cherries 
handled  for  tart  cherries  grown  in  the 
production  area. 

Dated:  May  16,  2003. 
Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 

Service. 

|FR  Doc.  03-12804  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2003-15124;  Airspace 
Docket  No.  03-ASO-5] 

Proposed  Amendment  of  Class  E5 
Airspace;  Augusta,  GA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E5  airspace  at  Augusta, 
GA.  A  Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Runway 
(RWY)  17  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Augusta 
Regional  at  Bush  Field  Airport  has  been 
developed.  Additionally,  it  has  been 
determined  a  modification  should  be 
made  to  the  Augusta,  GA,  Class  E5 
airspace  area  to  contain  the 
Nondirectional  Radio  Beacon  (NDB)  or 
GPS  RWY  17  SIAP  to  Augusta  Regional 
at  Bush  Field  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  these  SIAPs. 
DATES:  Comments  must  be  received  on 
or  before  June  23,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  4ai.  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15124/ 
Airspace  Docket  No.  03-ASO-5,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  emd  5  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  The  Docket  office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Room  550, 1701 
Columbia  Avenue,  College  Park,  Georgia 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  mFQRMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15125/Airspace 
Docket  No.  03-ASO-5."  The  postcard 
will  be  date/time  stamped  and  retiuned 
to  the  commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  on  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
pubUshed  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 


page  at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
.(202)  267-8783.  Commttnications  must 
identify  both  docket  nimibers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E5  airspace  at  Augusta, 
GA.  Class  E  airspace  designations  for 
airspace  areas  designated  as  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siu'face  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Afrspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows:  Paragraph  6005  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  or  More  Above  the  Surface  of 
the  Earth. 


ASO  GA  E5  Augusta,  GA  (REVISED) 

Augusta  Regional  At  Bush  Field  Airport,  GA 

(Lat.  33°22'12"  long.  81°57'52'') 
Bushe  NDB 

(Laf.  33°17'13'  long.  81°56'49') 
Emory  NDB 

(Lat.  33°27'46''  long.  81^59'49') 
Daniel  Field 

(Lat.  33°27'59''  long.  82°02'21') 
Burke  County  Airport 

(Lat.  33°02'28''  long.  82°00'14'') 
Burke  County  NDB 

(Lat.  33°02'33''  long,  82°00'17l 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.2-mile 
radius  of  Augusta  Regional  At  Bush  Field 
Airport,  and  within  8  miles  west  and  4  miles 
east  of  the  172°  bearing  from  the  Bushe  NDB 
extending  from  the  8.2-mile  radius  to  16 
miles  south  of  Bushe  NDB,  and  within  8 
miles  west  and  4  miles  east  of  the  349° 
bearing  from  the  Emory  NDB  extending  from 
the  8.2-mile  radius  to  16  miles  north  of 
Emory  NDB,  and  within  a  6.3-mile  radius  of 
Daniel  Field,  and  within  a  6.2-mile  radius  of 
Burke  County  Airport  and  within  3.5  miles 
each  side  of  the  243°  bearing  from  the  Burke 
County  NDB  extending  from  the  6.2-mile 
radius  to  7  miles  southwest  of  the  NDB. 
***** 

^     Issued  in  College  Park,  Georgia  on  May, 
2Q03. 

Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-12818  Filed  5-21-03;  8:45  am) 

BILUNG  COOe  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  255  and  Part  399 

[Dockets  Nos.  OST-97-2881,  OST-97-3014, 
OST-98-4775,  and  OST-99-5888] 

RIN2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations;  Statements  of  General 
Policy 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  change  in  time  of 
public  hearing;  notice  of  procedures  for 
hearing. 

SUMMARY:  On  Thursday,  May  22,  2003. 
at  9  a.m.,  the  Department  will  conduct 
a  public  hearing  on  its  pending 
rulemalang  on  computer  reservations 
systems  (CRSs).  The  public  hearing  will 
be  held  at  the  Marriott  at  Metro  Center, 
775  12th  Street,  NW.,  Washington,  DC. 
This  notice  changes  the  beginning  time 
from  9:30  a.m.  to  9  a.m.,  sets  forth  the 
procedures  for  the  hearing,  and  lists  the 
speakers  in  order  of  appearance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel.  400  Seventh  St.,  SW.. 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  conducting  a  rulemaking 
to  determine  whether  its  rules  governing 
CRS  operations,  14  CFR  part  255, 
remain  necessary  and,  if  so,  whether  the 
current  rules  are  effective.  Our  notice  of 
proposed  rulemaking  set  forth  oxw 
tentative  proposals  regarding  the 
existing  rules  and  our  tentative  belief 
that  we  should  not  extend  the  rules  to 
cover  the  sede  of  airline  tickets  through 
the  Internet.  67  FR  69366,  November  15, 

2002.  While  interested  persons  have  the 
opportunity  to  file  comments  and  reply 
conunents,  we  are  also  holding  a  public 
hearing  on  May  22  where  interested 
persons  may  present  their  views  on  the 
major  issues.  68  FR  25844,  May  14, 

2003.  Michael  Reynolds,  the  Deputy 
Assistant  Secretary  for  Aviation  eind 
International  Affairs,  will  preside.  We 
must  limit  each  speaker's  time  and  the 
numt)er  of  persons  who  may  speak, 
because  the  hearing  will  last  only  one 
day.  Persons  who  are  unable  to  speak  at 
the  hearing  may,  of  course,  present  their 
views  on  the  issues  (and  on  statements 
made  at  the  hearing]  in  their  reply 
conunents. 

We  initially  planned  to  begin  the 
hearing  at  9:30  a.m.  We  have  now 
decided  to  begin  at  9  a.m.,  which  will 
allow  us  to  give  each  speaker  more  time 
for  his  or  her  presentation. 


We  asked  persons  who  wished  to 
speak  at  the  hearing  to  submit  requests 
to  us  as  soon  as  possible.  We  received 
26  requests  by  noon  on  Friday,  May  16. 
We  have  determined  to  allow  all  26 
persons  to  speak.  Each  of  them  will 
have  fifteen  minutes  to  speak,  which 
will  include  any  time  needed  for 
answering  questions  from  Mr.  Reynolds. 
If  we  have  additional  time  at  the  end  of 
the  hearing,  we  may  allow  others  to 
speak  as  well.  We  are  not  allowing 
rebuttals,  and  we  have  decided  that 
organizing  the  hearing  in  panel  form 
would  be  impracticable  due  to  the 
number  of  speakers  and  the  complexity 
of  the  issues. 

We  plan  to  have  the  following  persons 
speak  in  the  morning  session,  in  the 
following  order:  Sabre,  Amadeus, 
Worldspan,  TechNet  Texas,  Galileo, 
Orbitz,  America  West,  American, 
Travelers  First,  and  United.  The 
speakers  in  the  afternoon  session  will  be 
as  follows:  Delta,  Continental,  U.S. 
Airways,  Northwest,  Southwest, 
Shepherd  Systems,  Air  Carrier 
Association,  Travelocity,  American 
Society  of  Travel  Agents,  Expedia,  Large 
Agency  Coalition,  Stratton  Travel 
Management,  Interactive  Travel  Services 
Association,  Competitive  Enterprise 
Institute,  Progress  &  Freedom 
Foundation,  and  Mercatus. 

Speakers  need  not  provide  written 
statements  at  the  hearing.  If  they  choose 
to  do  so,  they  must  also  submit  a  copy 
to  the  docket  for  this  proceeding. 

A  transcript  of  the  hearing  prepared 
by  a  court  reporter  will  be  put  in  the 
docket  for  this  rulemaking,  so  that 
anyone  who  is  unable  to  attend  the 
hearing  can  learn  what  was  said.  We 
plan  to  place  the  transcript  in  the  docket 
within  one  week  of  the  hearing. 

Issued  in  Washington,  DC,  on  May  19, 
2003. 

Read  C.  Van  de  Water, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  03-12943  Filed  5-20-03;  8:53  am) 
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AGENCY:  Coast  Guard,  DHS. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  the  Regulated  Navigation  Area  in 
Hampton  Roads,  Virginia,  by  imposing 
vessel  reporting  requirements  and  speed 
limit  restrictions  in  certain  areas  of  the 
port.  These  measures  are  necessary 
because  of  the  unique  physical 
characteristics  and  resources  contained 
in  the  port.  These  regulations  will 
enhance  the  safety  and  security  of 
vessels  and  property  in  the  Hampton 
Roads  port  complex  while  minimizing, 
to  the  extent  possible,  the  impact  on 
commerce  and  legitimate  waterway  use. 
DATES:_  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
July  21,2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Marine 
Safety  Division,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704.  The  Marine 
Safety  Division  of  the  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  rulemaking.  The  docket,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
the  Coast  Guard  Fifth  District,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Roger  Smith, 
Marine  Safety  Division,  Fifth  Coast 
Guard  District,  (757)  398-6389,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-02-099), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  teason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  the  Marine 
Safety  Division  at  the  address  under 
ADDRESSES,  explaining  why  one  would 


be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  aimounced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

History 

Terrorist  attacks  on  September  11, 
2001 ,  inflicted  catastrophic  human 
casualties  and  property  damage.  These 
attacks  highlighted  the  terrorists'  abihty 
and  desire  to  utilize  multiple  means  in 
different  geographic  areas  to  increase 
their  opportunities  to  successfully  carry 
out  their  mission,  thereby  maximizing 
destruction  using  multiple  terrorist  acts. 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Vii]ginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  The  threat  of 
maritime  attacks  is  real  as  evidenced  by 
the  October  2002  attack  on  a  tank  vessel 
off  the  coast  of  Yemen  and  the  prior 
attack  on  the  USS  COLE.  These  attacks 
manifest  a  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  intematioucd  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks,  (67  FR  58317, 
September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  The  U.S. 
Maritime  Administration  (MARAD)  in 
Advisory  02-07  advised  U.S.  shipping 
interests  to  maintain  a  heightened  state 
of  alert  against  possible  terrorist  attacks. 
MARAD  more  recently  issued  Advisory 
03-01  informing  operators  of  maritime 
interests  of  increased  threat  possibilities 
to  vessels  and  facilities  and  a  higher  risk 
of  terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
ongoing  hostilities  in  Afghanistan  and 
growing  tensions  in  Iraq  have  made  it 
prudent  for  U.S.  ports  and  waterways  to 
be  on  a  higher  state  of  alert  because  the 
al  Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

Due  to  increased  awareness  that 
futiue  terrorist  attacks  are  possible,  the 
Coast  Guard  as  lead  federal  agency  for 
maritime  homeland  security,  has 
determined  that  the  District  Conunander 


must  have  the  means  to  be  aware  of, 
deter,  detect,  intercept,  and  respond  to 
asymmetric  threats,  acts  of  aggression, 
and  attacks  by  terrorists  on  the 
American  homeland  while  still 
maintaining  our  freedoms  and 
sustaining  the  flow  of  commerce.  A 
Regulated  Navigation  Area  is  a  tool 
available  to  the  Coast  Guard  that  may  be 
used  to  control  vessel  traffic  by 
specifying  times  of  vessel  entry, 
movement,  or  departure  to,  from, 
within,  or  through  ports,  harbors,  or 
other  waters. 

On  October  24,  2001,  we  published  a 
temporary  final  rule  entitled, 
"Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads,  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  53712).  The 
temporary  final  rule  required  that  all 
vessels  of  300  gross  tons  or  greater  to 
reduce  speed  to  eight  knots  in  the 
vicinity  of  Naval  Station  Norfolk,  in 
order  to  improve  security  measures  and 
reduce  the  potential  threat  to  Naval 
Station  Norfolk  security  that  may  be 
posed  by  these  vessels.  We  have 
received  no  comments  since  the 
publication  of  this  rule. 

On  December  27,  2001,  we  published 
a  temporary  final  rule  entitled, 
"Regulated  Navigation  Area; 
Chesapeake  Bay  Entrance  and  Hampton 
Roads,  VA  and  Adjacent  Waters,"  in  the 
Federal  Register  (66  FR  66753).  The 
temporary  rule  expanded  the  geographic 
definitions  of  the  Hampton  Roads 
Regulated  Navigation  Area  to  include 
the  waters  of  the  12  nautical  mile 
territorial  sea  off  the  Coast  of  Virginia 
and  added  new  port  security  measiures. 
The  port  security  measures  required  that 
vessels  in  excess  of  300  gross  tons, 
including  tug  and  barge  combinations  in 
excess  of  300  gross  tons  combined, 
perform  the  following.  Check  in  with 
the  Captain  of  the  Port  or  his 
representative  at  least  30  minutes  prior   . 
to  entry  to  obtain  permission  to  transit 
the  Regulated  Navigation  Area.  The 
vessel  may  enter  the  Regulated 
Navigation  Area  upon  authorization  and 
approval  by  the  Captain  of  the  Port  or 
his  representative.  A  vessel  that  receive 
permission  to  enter  the  Regulated 
Navigation  Area  remain  subject  to  a 
Coast  Guard  port  security  boarding. 
Thirty  (30)  minutes  prior  to  getting 
underway,  vessels  departing  or  moving 
within  the  Regulated  Navigation  Area 
must  contact  the  Captain  of  the  Port  or 
his  representative  via  VHF-FM  chaimel 
13  or  16,  call  (757)  444-5209/5210  or 
(757)  441-3298  for  the  Captain  of  the 
Port  Duty  Officer.  We  have  received  no 
comments  since  the  publication  of  this 
rule. 


This  rule  proposes  to  update  the 
Regidated  Navigation  Area  to 
encompass  aspects  of  navigational 
safety  and  security  in  a  post  September 
11,  2001  environment.  The  reporting 
and  speed  limit  restrictions  will  enable 
the  COTP  to  closely  monitor  vessel 
movements  in  the  Regulated  Navigation 
Area. 

Discussion  of  Proposed  Rule 

Regulated  Navigation  Area 

Offshore  Zone:  The  proposed  rule  will 
expand  the  geographical  definition  of 
the  Hampton  Roads  Regulated 
Navigation  Area  to  include  the  waters  of 
the  12  nautical  mile  territorial  sea  off 
the  Coast  of  Virginia. 

Inland  Zone:  The  geographical 
boundaries  of  the  inland  waters 
included  in  the  existing  Regulated 
Navigation  Area  will  be  unchanged 
imder  the  proposed  rule. 

Definitions 

The  proposed  rule  will  expand  the 
definition  section  of  the  existing 
Regidated  Navigation  Area  to  define  I- 
664  Bridge,  Designated  Representative 
of  the  Captain  of  the  Port.  Offshore 
waters.  Inland  waters,  and  Coast  Guard- 
Patrol  Conunander. 

Applicability 

This  section  will  be  imchanged  by  the 
proposed  rule. 

Regulations 

Anchoring  Restrictions:  The  proposed 
rule  will  simplify  anchoring  restrictions. 
Under  the  proposed  rule  vessels  may 
anchor  in  all  areas  of  the  offshore  waters 
of  the  Regulated  Navigation  Area  except 
for  the  entrances  to  the  shipping 
channels  without  prior  permission  from 
the  Captain  of  the  Port.  No  vessel  over 
65  feet  long  may  anchor  or  moor  in  the 
iidand  waters  of  the  Regulated 
Navigation  Area  outside  the  anchorage 
designated  in  §  110.168  of  33  CFR 
unless  the  vessel  has  the  permission  of 
the  Captain  of  the  Port  or  has  an 
emergency.  Vessels  may  not  anchor 
within  the  confines  of  Little  Creek 
Harbor,  Desert  Cove,  or  Little  Creek 
Cove  without  the  permission  of  the 
Captain  of  the  Port. 

Anchoring  Detail  Requirements:  The 
proposed  rule  will  not  change  the 
Anchoring  Detail  Requirements  section, 
but  places  it  immediately  after  the 
Anchoring  Restrictions  section. 

Secondary  Towing  Rig  Requirements: 
This  section  will  be  unchanged  by  the 
proposed  rule. 

Thimble  Shoals  Channel  Controls: 
The  proposed  rule  will  combine  the 
Draft  Limitation  section  and  Traffic 
Direction  sections  of  the  existing 
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Regulated  Navigation  Area  into  one 
section. 

Restrictions  on  Vessels  with  Impaired 
Maneuverability:  The  proposed  rule  will 
simplify  this  section  by  preventing 
vessels  over  100  gross  tons,  with 
impaired  maneuverability,  from 
entering  the  Regulated  Navigation  Area 
without  the  permission  of  the  Captain  of 
the  Port.  The  proposed  rule  will  require 
vessels  over  100  gross  tons  that 
experience  impaired  maneuverability, 
while  operating  within  the  Regulated 
Navigation,  to  report  the  impairment  to 
the  Captain  of  the  Port. 

Requirements  for  Navigation  Charts, 
Radars  and  Pilots:  The  proposed  rule 
will  exempt  naval  and  public  vessels 
from  maintaining  corrected  charts  of  the 
Regulated  Navigation  Area  if  the  naval 
or  public  vessel  carries  electronic 
charting  and  navigation  systems  that 
have  met  the  applicable  agency 
regulations  regarding  navigation  safety. 

Emergency  Procedure:  The  proposed 
rule  will  simplify  this  section  by 
removing  many  of  the  existing 
restrictions.  The  proposed  rule  will 
allow  any  vessel  experiencing  an 
emergency  to  deviate  from  the 
regulations  in  this  section  to  the  extent 
necessary  to  avoid  endangering  the 
safety  of  persons,  property,  or  the 
environment.  The  proposed  rule  will 
require  that  vessels  over  100  gross  tons 
with  an  emergency  that  is  within  two 
nautical  miles  of  the  CBBT  or  1-664 
Bridge  Tunnel  to  notify  the  Captain  of 
the  Port  of  its  location  and  the  nature  of 
the  emergency  as  soon  as  possible. 

Vessel  Speed  Limits:  The  proposed 
rule  will  consolidate  the  Vessel  Speed 
Limits  sections  into  one  section.  The 
proposed  rule  will  incorporate  the 
vessel  speed  limit  for  the  Norfolk 
Harbor  Reach,  as  originally  published  as 
a  temporary  final  rule  in  the  Federal 
Register  (66  FR  53712).  Under  the 
proposed  rule  vessels  300  gross  tons  or 
greater  may  not  transit  through  the 
Southern  Branch  of  the  Elizabeth  River 
alongside  Naval  Station  Norfolk 
Restricted  Area  at  a  speed  in  excess  of 
8  knots.  This  speed  restriction  does  not 
apply  to  public  vessels  as  defined  in  33 
U.S.C.  1321(a)(4).  The  vessel  speed 
limits  on  Little  Creek  and  the  Southern 
Branch  of  the  Elizabeth  River  will  be 
imchanged  by  the  proposed  rule. 

Port  Security  Requirements:  The 
proposed  rule  will  incorporate  the 
additional  port  security  measures  for  all 
vessels  over  300  gross  tons,  as  originally 
published  as  a  temporary  final  rule  in 
the  Federal  Register  (66  FR  66753). 
Under  the  proposed  rule  the  additional 
port  security  measures  will  require  that 
vessels  over  300  gross  tons,  including 
tug  and  barge  combinations  in  excess  of 


300  gross  tons  combined  to  do  the 
following.  Obtain  authorization  from  the 
Captain  of  the  Port,  or  the  designated 
representative  of  the  Captain  of  the  Port, 
prior  to  entering  the  Regulated 
Navigation  Area.  Ensure  that  no  person 
who  is  not  a  permanent  member  of  the 
vessel's  crew,  or  a  member  of  a  Coast 
Guard  boarding  team,  boards  the  vessel 
without  a  valid  purpose  and  photo 
identification.  Report  any  departure 
from  or  movement  within  the  Regulated 
Navigation  Area  to  the  designated 
representative  of  the  Captain  of  the  Port 
prior  to  getting  underway.  The 
designated  representative  of  the  Captain 
of  the  Port  shall  be  contacted  on  VHF- 
FM  channel  12,  or  by  calling  (757)  444- 
5209,  (757)  444-5210,  or (757)  668- 
5555.  All  vessels  entering  or  remaining 
in  the  Regulated  Navigation  Area  may 
be  subject  to  a  vessel  port  security 
inspection.  Vessels  awaiting  a  port 
security  inspection  or  Captain  of  the 
Port  authorization  to  enter  may  be 
directed  to  anchor  in  a  specific  location. 

The  proposed  rule  will  expand  port 
security  measures  for  vessels  over  300 
gross  tons  operating  inside  inland 
waters.  All  vessels  over  300  gross  tons, 
including  tug  and  barge  combinations  in 
excess  of  300  gross  tons,  must  receive 
authorization  from  the  Captain  of  the 
Port  prior  to  any  vessel  movement.  This 
requirement  enables  the  Captain  of  the 
Port  to  maintain  maritime  domain 
awareness. 

Waivers 

This  section  will  be  unchanged  by  the 
proposed  rule. 

Control  of  Vessels  Within  the  Regulated 
Navigation  Area 

The  proposed  rule  will  make  minor 
grammatical  and  syntax  changes  to  the 
existing  section. 

Deleted  Sections 

Section  (d)(ll).  Restrictions  on  Vessel 
Operations  Diuing  Aircraft  Carrier  and 
Other  Large  Naval  Transits  of  the 
Elizabeth  River  will  be  deleted  under 
the  proposed  rule.  This  section  is  no 
longer  necessary  because  the  Coast 
Guard  published  ^3  CFR  165.2025, 
Protection  of  Naval  Vessels,  which 
creates  a  naval  vessel  protection  zone 
around  U.S.  naval  vessels  greater  than 
100  feet  in  length  overall  at  all  times  in 
the  navigable  waters  of  the  United 
States. 

Section  (d)(12),  Restrictions  on  Vessel 
Operations  During  Liquefied  Petroleum 
Gas  Carrier  Movements  on  the 
Chesapeake  Bay  and  Elizabeth  River 
will  be  deleted  under  the  proposed  rule. 
Liquefied  Petroleum  Gas  and  Liquefied 
Natural  Gas  Carriers  will  be  addressed 


in  a  future  notice  of  proposed 
rulemaking. 

Section  (d)(13).  Restrictions  on  the 
Use  of  the  Elizabeth  River  Ferry  Dock  at 
the  Foot  of  High  Street,  Portsmouth, 
Virginia  will  be  deleted  under  the 
proposed  rule.  The  Elizabeth  River 
Ferry  Dock  has  been  removed  and 
replaced  by  a  cove  at  the  Foot  of  High 
Street,  Portsmouth,  Virginia.  This 
section  was  a  necessary  safety  measure 
to  avoid  potential  collisions  between 
Elizabeth  River  traffic  and  the  Elizabeth 
River  Ferry  when  the  ferry  operated 
from  the  then  existing  dock.  Since  the 
dock  has  been  removed  and  the 
Elizabeth  River  Ferry  embarks  and 
disembarks  passengers  within  a  cove, 
there  is  no  longer  a  need  for  this  section. 

Additional  grammar  and  syntax 
changes  have  been  made  throughout 
this  proposed  rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  not  necessary.  The  eight  knot 
speed  limit  restriction  for  the  Norfolk 
Harbor  Reach  will  apply  to  vessels  300 
gross  tons  or  greater.  Vessels  under  300 
gross  tons  will  be  exempt.  The  speed 
limit  requirements  will  only  be  in  effect 
for  less  than  four  miles,  and  typical 
vessel  speed  will  be  10  knots,  so  the 
actual  delay  for  each  vessel  will  be  less 
than  6  minutes  in  each  direction. 
Therefore,  the  delay  caused  by  the  two- 
knot  reduction  in  speed  will  be 
minimal.  The  proposed  port  security 
measures  will  affect  only  those  vessels 
in  excess  of  300  gross  tons  that  enter  or 
move  within  the  Port  of  Hampton 
Roads. 

Based  upon  the  information  received 
in  response  to  this  NRPM,  the  Coast 
Guard  intends  to  carefully  consider  the 
costs  and  benefits  associated  with  this 
rulemaking.  Accordingly,  comments, 
information  and  data  are  solicited  on 
the  economic  impact  of  any  proposed 
recommendation  for  changes  to  the  Fifth 
District  regulations  as  mentioned  in 
Background  and  Purpose,  above. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  woidd  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  Shipping 
companies,  towing  companies,  dredging 
companies,  commercial  fishing  vessels, 
small  passenger  vessels  and  recreational 
vessels  that  operate  within  th&c 
Regulated  Navigation  Area. 

If  you  think  that  yoiu-  business, 
organization,  or  governmental 
jiu'isdiction  qualifies  as  a  small  entity 
and  that  this  rule  woidd  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Roger  Smith,  Marine  Safety 
Division.  Fifth  Coast  Guard  District, 
(757)  398-6389. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expendittue,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
ConstitutionaUy  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  Utigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045. 
F'rotection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  imphcations  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  yoiu  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 


Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not  - 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  figure  2- 
1.  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows:  « 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Revise  §  165.501  to  read  as  follows: 

§  165.501     Chesapeake  Bay  entrance  and 
Hampton  Roads,  VA  and  adjacent  waters — 
regulated  navigation  area. 

(a)  Location.  The  waters  enclosed  by 
the  shoreline  and  the  following  lines  are 
a  Regulated  Navigation  Area: 

(1)  Offshore  zone.  A  line  drawn  due 
East  from  the  mean  low  water  mark  at 
the  North  Carolina  and  Virginia  border 
at  latitude  36°33'03''  N,  longitude 
75°52'00''  W.  to  the  Territorial  Seas 
boundary  line  at  latitude  36°33'05''  N, 
longitude  75°36'51''  W,  thence  generally 
Northeastward  along  the  Territorial  Seas 
boundary  line  to  latitude  38°01'39'  N, 
longitude  74°57'18''  W,  thence  due  West 
to  the  mean  low  water  mark  at  the 
Maryland  and  Virginia  border  at  latitude 
38''01'39'  N,  longitude  75°14'30''  W. 
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thence  South  along  the  mean  low  water 
mark  until  Cape  Charles  Light,  thence 
South  along  the  inland  waters  boundary 
line  at  the  entrance  to  Chesapeake  Bay. 

(2)  Inland  Zone. — 

(i)  A  line  drawn  across  the  entrance 
to  Chesapeake  Bay  between  Wise  Point 
and  Cape  Charles  Light,  and  then 
continuing  to  Cape  Henry  Light. 

(ii)  A  line  drawn  across  the 
Chesapeake  Bay  between  Old  Point 
Comfort  Light  and  Cape  Charles  City 
Range  "A"  Rear  Light. 

(iii)  A  line  drawn  across  the  James 
River  along  the  eastern  side  of  U.S. 
Route  1 7  highway  bridge,  between 
Newport  News  and  Isle  of  Wight 
County,  Virginia. 

(iv)  A  line  drawn  across  Chuckatuck 
Creek  along  the  northern  side  of  the 
north  span  of  the  U.S.  Route  17  highway 
bridge,  between  Isle  of  Wight  Coxmty 
and  Suffolk,  Virginia. 

(v)  A  line  drawn  across  the 
Nansemond  River  along  the  northern 
side  of  the  Mills  Godwin  (U.S.  Route  17) 
Bridge,  Suffolk,  Virginia. 

(vi)  A  line  drawn  across  the  mouth  of 
Bennetts  Creek,  Suffolk,  Virginia. 

(vii)  A  line  drawn  across  the  Western 
Branch  of  the  Elizabeth  River  along  the 
eastern  side  of  the  West  Norfolk  Bridge, 
Portsmouth,  Virginia. 

(viii)  A  line  drawn  across  the 
Southern  Branch  of  the  Elizabeth  River 
along  the  northern  side  of  the  1-64 
highway  bridge,  Chesapeake,  Virginia. 

(ix)  A  line  drawn  across  the  Eastern 
Branch  of  the  Elizabeth  River  along  the 
western  side  of  the  west  span  of  the 
Campostella  Bridge,  Norfolk,  Virginia. 

(x)  A  line  drawn  across  the  Lafayette 
River  along  the  western  side  of  the 
Hampton  Boulevard  Bridge,  Norfolk, 
Virginia. 

(xi)  A  line  drawn  across  Little  Creek 
along  the  eastern  side  of  the  Ocean  View 
Avenue  (U.S.  Routte  60)  Bridge,  Norfolk, 
Virginia. 

(xii)  A  line  drawn  across  Lynnhaven 
Inlet  along  the  northern  side  of  Shore 
Drive  (U.S.  Route  60)  Bridge,  Virginia 
Beach,  Virginia. 

(b)  Definitions.  In  this  section: 

(1)  CBBT  means  the  Chesapeake  Bay 
Bridge  Tunnel. 

(2)  Thimble  Shoal  Channel  consists  of 
the  waters  bounded  by  a  line  connecting 
Thimble  Shoal  Channel  Lighted  Bell 
Buoy  ITS,  thence  to  Lighted  Gong  Buoy 
17,  thence  to  Lighted  Buoy  19.  thence  to 
Lighted  Buoy  21,  thence  to  Lighted 
Buoy  22,  thence  to  Lighted  Buoy  18, 
thence  to  Lighted  Buoy  2,  thence  to  the 
beginning. 

(3)  Thimble  Shoal  North  Auxiliary 
Channel  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  north  side  of  Thimble  Shoal 


Channel,  the  southern  boundary  of 
which  extends  from  Thimble  Shoal 
Chaimel  Lighted  Buoy  2  to  Lighted 
Buoy  18. 

(4)  Thimble  Shoal  South  Auxiliary 
Channel  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  south  side  of  Thimble  Shoal 
Channel,  the  northern  boundary  of 
which  extends  from  Thimble  Shoal 
Channel  Lighted  Bell  Buoy  ITS.  thence 
to  Lighted  Gong  Buoy  17.  thence  to 
Lighted  Buoy  19,  thence  to  Lighted 
Buoy  21. 

(5)  1-664  Bridge  means  the  Monitor 
Merrimac  Bridge  Tuimel. 

(6)  Designated  representative  of  the 
Captain  of  the  Port  means  a  person, 
including  the  duty  officer  at  the  Coast 
Guard  Marine  Safety  Office  Hampton 
Roads,  the  Joint  Harbor  Operations 
Center  watchstander,  or  the  Coast  Guard 
or  Navy  patrol  commander  who  has 
been  authorized  by  the  Captain  of  the 
Port  to  act  on  his  or  her  behalf  and  at 
his  or  her  request  to  carry  out  such 
orders  and  directions  as  needed.  All 
patrol  vessels  shall  display  the  Coast 
Guard  Ensign  at  all  times  when 
underway. 

(7)  Offshore  waters  means  waters 
seaward  of  the  COLREGS  Line  of 
Demarcation. 

(8)  Inland  waters  means  waters  within 
the  COLREGS  Line  of  Demarcation. 

{9}  Coast  Guard  Patrol  Commander  is 
a  Coast  Guard  commissioned,  warrant  or 
petty  officer  who  has  been  designated 
by  the  Commander,  Coast  Guard  Group 
Hampton  Roads. 

(c)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 
that  are  engaged  in  the  following 
operations: 

(1)  Law  Enforcement. 

(2)  Servicing  aids  to  navigation. 

(3)  Surveying,  maintenance,  or 
improvement  of  waters  in  the  Regulated 
Navigation  Area. 

(d)  Regulations.  (1)  Anchoring 
Restrictions,  (i)  Vessels  may  anchor  in 
all  areas  of  the  offshore  waters  of  the 
Regulated  Navigation  Area  except  for 
the  entrances  to  the  shipping  channels 
without  prior  permission  from  the 
Captain  of  the  Port. 

(ii)  No  vessel  over  65  feet  long  may 
anchor  or  moor  in  the  inland  waters  of 
the  Regulated  Navigation  Area  outside 
an  anchorage  designated  in  §  110.168  of 
this  title,  with  these  exceptions: 

(A)  The  vessel  has  the  permission  of 
the  Captain  of  the  Port. 

(B)  Only  in  an  emergency,  when 
unable  to  proceed  without  endangering 
the  safety  of  persons,  property,  or  the 


environment,  may  a  vessel  anchor  in  a 
chaiuiel. 

(C)  A  vessel  may  not  anchor  within 
the  confines  of  Little  Creek  Harbor, 
Desert  Cove,  or  Little  Creek  Cove 
without  the  permission  of  the  Captain  of 
the  Port.  The  Captain  of  the  Port  shall 
consult  with  the  Commander.  Naval 
Amphibious  Base  LitUe  Creek,  before 
granting  permission  to  anchor  within 
this  area. 

(2)  Anchoring  Detail  Requirements.  A 
self-propelled  vessel  over  100  gross 
tons,  which  is  equipped  with  an  anchor 
or  anchors  (other  than  a  tugboat 
equipped  with  bow  fenderwork  of  a 
type  of  construction  that  prevents  an 
anchor  being  rigged  for  quick  release), 
that  is  underway  within  two  nautical 
miles  of  the  CBBT  or  the  1-664  Bridge 
Tiumel  shall  station  its  personnel  at 
locations  on  the  vessel  from  which  they 
can  anchor  the  vessel  without  delay  in 
an  emergency. 

(3)  Secondary  Towing  Rig 
Requirements  on  Inland  Waters,  (i)  A 
vessel  over  100  gross  tons  may  not  be 
towed  in  the  inland  waters  of  the 
Regulated  Navigation  Area  unless  it  is 
equipped  with  a  secondary  towing  rig. 
in  addition  to  its  primary  towing  rig,  ■ 
that: 

(A)  Is  of  sufficient  strength  for  towing 
the  vessel. 

(B)  Has  a  coimecting  device  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Is  fitted  with  a  recovery  pickup 
line  led  outboard  of  the  vessel's  hull. 

(ii)  A  tow  consisting  of  two  or  moi^ 
vessels,  each  of  which  is  less  than  100    ■ 
gross  tons,  that  has  a  total  gross  tonnage 
that  is  over  100  gross  tons,  shall  be 
equipped  with  a  secondary  towing  rig 
between  each  vessel  in  the  tow,  in 
addition  to  its  primary  towing  rigs, 
while  the  tow  is  operating  within  this 
Regulated  Navigation  Area.  The 
secondary  towing  rig  must: 

(A)  Be  of  sufficient  strength  for  towing 
the  vessels. 

(B)  Have  connecting  devices  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Be  fitted  with  recovery  pickup 
lines  led  outboard  of  the  vessel's  hull. 

(4)  Thimble  Shoals  Channel  Controls. 
(i)  A  vessel  drawing  less  than  25  feet 
may  not  enter  the  Thimble  Shoal 
Channel,  unless  the  vessel  is  crossing 
the  channel.  Chaimel  crossings  shall  be 
made  as  perpendicular  to  the  channel 
axis  as  possible. 

(ii)  Except  when  crossing  the  chaimel, 
a  vessel  in  the  Thimble  Shoal  North 
Auxiliary  Channel  shall  proceed  in  a 
westbound  direction. 

(iii)  Except  when  crossing  the 
channel,  a  vessel  in  the  Thimble  Shoal 


Soiuth  Auxiliary  Chaimel  shall  proceed 
in  an  eastbound  direction. 

(5)  Restrictions  on  Vessels  with 
Impaired  Maneuverability,  (i)  Before 
entry.  A  vessel  over  100  gross  tons, 
whose  ability  to  maneuver  is  impaired 
by  heavy  weather,  defective  steering 
equipment,  defective  main  propulsion 
machinery,  or  other  damage,  may  not 
enter  the  Regulated  Navigation  Area 
without  the  permission  of  the  Captain  of 
the  Port. 

(ii)  After  entry.  A  vessel  over  100 
gross  tons,  which  is  imderway  in  the 
Regulated  Navigation  Area,  that  has  its 
ability  to  maneuver  become  impaired 
for  any  reason,  shall,  as  soon  as 
possible,  report  the  impairment  to  the 
Captain  of  the  Port. 

(6)  Requirements  for  Navigation 
Charts,  Radars,  and  Pilots.  No  vessel 
over  100  gross  tons  may  enter  the     - 
Regulated  Navigation  Area,  unless  it  has 
on  board:  (i)  Corrected  charts  of  the 
Regulated  Navigation  Area.  In  lieu  of 
corrected  paper  charts,  naval  and  public 
vessels  may  carry  electronic  charting 
and  navigation  systems  that  have  met 
the  applicable  agency  regulations 
regarding  navigation  safety; 

(ii)  An  operative  radar  during  periods 
of  reduced  visibility; 

(iii)  When  in  inland  waters,  a  pilot  or 
other  person  on  board  with  previous 
experience  navigating  vessels  on  the 
waters  of  the  Regulated  Navigation 
Area. 

(7)  Emergency  Procedures,  (i)  Except 
as  provided  in  paragraphs  (d)(7)(b)  of 
this  section,  in  an  emergency  any  vessel 
may  deviate  from  the  regidations  in  thH 
section  to  the  extent  necessary  to  avoij( 
endangering  the  safety  of  persons, 
property,  or  4he  environment. 

(ii)  A  vessel  over  100  gross  tons  with 
an  emergency  that  is  located  within  two 
nautical  miles  of  the  CBBT  or  1-664 
Bridge  Tunnel  shall  notify  the  Captain 
of  the  Port  of  its  location  and  the  nature 
of  the  emergency,  as  soon  as  possible. 

(8)  Vessel  Speed  Limits,  (i)  Little 
Creek.  A  vessel  may  not  proceed  at  a 
speed  over  five  knots  between  the  Route 
60  bridge  and  the  mouth  of  Fishermans 
Cove  (Northwest  Branch  of  Little  Creek). 

(ii)  Southern  Branch  of  the  Elizabeth 
River.  A  vessel  may  not  proceed  at  a 
speed  over  six  knots  between  the 
junction  of  the  Southern  and  Eastern 
Branches  of  the  Elizabeth  River  and  the 
Norfolk  and  Portsmouth  Belt  Line 
Railroad  Bridge  between  Chesapeake 
and  Portsmouth,  Virginia. 

(iii)  Norfolk  Harbor  Reach.  Nonpublic 
vessels  of  300  gross  tons  or  more  may 
not  proceed  at  a  speed  over  eight  knots 
between  the  Elizabeth  River  Channel 
Lighted  Gong  Buoy  (LL  9470)  of  Norfolk 
Harbor  Reach  (southwest  of  SeweUs 


Point)  at  approximately  36°58'00''  N, 
076°20'00''  W,  and  gated  Elizabeth  River 
Chaimel  Lighted  Buoys  17  (LL  9595) 
and  18  (LL  9600)  of  Craney  Island  Reach 
(southwest  of  Norfolk  International 
Terminal  at  approximately  36°54'17"  N, 
and076°20'll''W. 

(9)  Port  Security  Requirements. 
Vessels  in  excess  of  300  gross  tons, 
including  tug  and  barge  combinations  in 
excess  of  300  grosS  tons  (combined), 
shall  not  enter  the  Regulated  Navigation 
Area,  move  within  the  Regulated 
Navigation  Area,  or  be  present  within 
the  Regulated  Navigation  Area,  unless 
they  comply  with  the  following 
requirements. 

(i)  Obtain  authorization  to  enter  the 
Regulated  Navigation  Area  from  the 
designated  representative  of  the  Captain 
of  the  Port  prior  to  entry.  All  vessels 
entering  or  remaining  in  the  Regulated 
Navigation  Area  may  be  subject  to  a 
Coast  Guard  boarding. 

(ii)  Ensure  that  no  person  who  is  not 
a  permanent  member  of  the  vessel's 
crew,  or  a  member  of  a  Coast  Guard 
boarding  team,  boards  the  vessel 
without  a  valid  purpose  and  photo 
identification. 

(iii)  Report  any  departure  from  or 
movement  within  the  Regulated 
Navigation  Area  to  the  designated 
representative  of  the  Captain  of  the  Port 
prior  to  getting  underway. 

(iv)  The  designated  representative  of 
the  Captain  of  the  Port  shall  be 
contacted  on  VHF-FM  channel  12,  or  by 
calling  (757)  444-5209,  (757)  444-5210, 
or  (757) 668-5555. 

(v)  In  addition  to  the  authorities  listed 
in  this  Part,  this  paragraph  is 
promulgated  imder  the  authority  under 
33  U.S.C.  1226. 

(e)  Waivers.  (1)  The  Captain  of  the 
Port  may,  upon  request,  waive  any 
regulation  in  this  section. 

(2)  An  application  for  a  waiver  must 
state  the  need  for  the  waiver  and 
describe  the  proposed  vessel  operations. 

(f)  Control  of  Vessels  Within  the 
Regulated  Navigation  Area.  (1)  When 
necessary  to  prevent  damage, 
destruction  or  loss  of  any  vessel,  facility 
or  port  infrastructure,  the  Captain  of  the 
Port  may  direct  the  movement  of  vessels 
or  issue  orders  requiring  vessels  to 
anchor  or  moor  in  specific  locations. 

(2)  If  needed  for  the  maritime, 
commercial  or  security  interests  of  the 
United  States,  the  Captain  of  the  Port 
may  order  a  vessel  to  move  from  the 
location  in  which  it  is  anchored  to 
another  location  within  the  Regulated 
Navigation  Area. 

(3)  The  master  of  a  vessel  within  the 
Regulated  Navigation  Area  shall  comply 
with  any  orders  or  dfrections  issued  to 


the  master's  vessel  by  the  Captain  of  the 
Port. 

Dated:  April  16.  2003. 
lames  D.  Hull, 

Vice  Admiral,  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

(PR  Doc.  03-12549  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  491(K-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62  « 

[VT-1226b;  FRL-7501-9] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

AGENCY:  Envfroninental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
sections  111(d)  negative  declaration 
submitted  by  the  Vermont  Department 
of  Environmental  Conservation  (DEC) 
on  August  29,  1996.  This  negative 
declaration  adequately  certifies  that 
there  are  no  existing  municipal  solid 
waste  (MSW)  landfills  located  in  the 
state  of  Vermont  that  have  accepted 
waste  since  November  8,  1987  and  that 
must  install  collection  and  control 
systems  according  to  EPA's  emissions 
guidelines  for  existing  MSW  landfills. 
DATES:  EPA  must  receive  comments  in 
writing  by  June  23,  2003. 
ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit,  Office  of  Ecosystem 
Protection,  U.S.  EPA,  One  Congress 
Street,  Suite  1100  (CAP),  Boston, 
Massachusetts  0211 4-202  3 . 

Copies  of  dociunents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  followring  location: 
Envfronmental  Protection  Agency.  Air 
Permits.  Toxics  &  Indoor  Program  Unit, 
Office  of  Ecosystem  Protection,  One 
Congress  Street,  Suite  1100,  Boston. 
Massachusetts  02114-2023.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier,  Office  of  Ecosystem  F*rotection 
(CAP),  EPA-New  England.  Region  1. 
Boston.  Massachusetts  02203,  (617) 
918-1659.  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
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mail,  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procedures  outlined  above. 
SUPPLEMENTARY  INFORMATION:  Under 
section  111(d)  of  the  Clean  Air  Act,  EPA 
published  regulations  at  40  CFR  part  60. 
subpart  B  which  require  states  to  submit 
control  plans  to  control  emissions  of 
designated  pollutants  from  designated 
facilities.  In  the  event  that  a  state  does 
not  have  a  particular  designated  facility 
located  within  its  boundaries,  EPA 
requires  that  a  state  submit  a  negative 
decimation  in  lieu  of  a  control  plan. 

The  Vermont  DEC  submitted  the 
negative  declaration  to  satisfy  the 
requirements  of  40  CFR  part  60,  subpart 
B.  In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Vermont  negative  declaration  as  a  direct 
final  rule  without  a  prior  proposal.  EPA 
is  doing  this  because  the  Agency  views 
this  action  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  tAthis  action,  then  the 
approval  wilfbecome  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  we  will  withdraw 
the  direct  final  rule  and  EPA  will 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 

Dated:  May  8,  2003. 
Robert  W.  Vamey, 

Regional  Administrator,  EPA  New  England. 
[FR  Doc.  03-12864  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7500-7] 

National  Oil  and  Hazardous  Substance, 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  EnvironmenteJ  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 

Rose  Park  Sludge  Pit  Superfund  Site 

from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  8  is  issuing  a 
Notice  of  Intent  to  Delete  the  Rose  Park 
Sludge  Pit  Superfund  Site  (Site)  located 
in  Salt  Lake  City,  Utah,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comments  on  this 


Notice.  The  NPL,  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  found 
at  Appendix  B  of  40  CFR  Part  300,  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  The 
EPA  and  the  State  of  Utah,  through  the 
Utah  Department  of  Environmental 
Quality  (UDEQ),  have  determined  that 
all  appropriate  response  actions  under 
CERCLA,  other  than  five-year  reviews 
and  operation  &  maintenance,  have  been 
completed  at  the  Site.  However,  this 
deletion  does  not  preclude  future 
actions  under  Superfund  if  determined 
necessary  by  EPA. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  Direct  Final  Notice  of 
T)eletion  of  the  Rose  Park  Sludge  Pit 
Superfund  Site  without  prior  notice  of 
intent  to  delete  because  EPA  views  this 
as  a  non-controversial  action.  EPA  has 
explained  its  reasons  for  this  deletion  in 
the  preamble  to  the  Direct  Final  Notice 
of  Deletion.  If  EPA  receives  no 
significant  adverse  comment(s)  on  the 
Direct  Final  Notice  of  Deletion,  EPA 
will  not  take  further  action  on  this 
Notice  of  Intent  to  Delete  and  deletion 
of  the  Site  will  proceed.  If  EPA  receives 
significant  adverse  comment(s),  EPA 
will  withdraw  the  Direct  Final  Notice  of 
Deletion  and  it  will  not  take  effect.  EPA 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  Notice  of  Intent  to 
Delete.  EPA  will  not  institute  a  second 
comment  period  on  this  Notice  of  Intent 
to  Delete.  Any  parties  interested  in 
conunenting  must  do  so  within  the  time 
frame  noted  below.  For  additional 
information,  see  the  Direct  Final  Notice 
of  Deletion,  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  June  23,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Armando  Saenz, 
Remedial  Project  Manager  (RPM),  Mail 
Code:  8EPR-SR,  U.S.  EPA  Region  8,  999 
18th  Street.  Suite  300,  Denver, 
Colorado,  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Saenz.  303-312-6559. 
Remedial  Project  Manager  (RPM).  Mail 
Code:  8EPR-SR.  U.S.  EPA  Region  8,  999 
18th  Street.  Suite  300,  Denver, 
Colorado.  80202-2466. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  Notice  of  Deletion  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 


Information  Repositories 

Repositories  at  the  following 
addresses  have  been  established  to 
provide  detailed  information  concerning 
this  decision  and  all  documents  forming 
the  basis  for  the  response  actions  taken 
at  this  Site  as  well  as  documentation  of 
the  completion  of  those  actions:  (1)  U.S. 
EPA  Region  8  Superfund  Records 
Center,  999  18th  Street,  Fifth  Floor, 
Denver,  Colorado  80202-2466,  Monday 
through  Friday,  8  a.m.-4:30  p.m.;  and, 
(2)  Utah  Department  of  Environmental 
Quality,  Division  of  Envirorunental 
Response  &  Remediation,  168  North 
1950  West,  Sah  Lake  City,  Utah  84116. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp..  p.  193. 

Dated:  May  2.  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

[FR  Doc.  03-12613  Filed  5-20-03;  8:45  am] 

BILUNG  CODE  6560-5a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7500-5] 

National  Oil  and  Hazardous  Substance, 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  the 

Petrochem  Recycling  Corp./Ekotek,  Inc., 

Superfund  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  Envirorunental  Protection 
Agency  (EPA)  Region  8  is  issuing  a 
Notice  of  Intent  to  Delete  the  Petrochem 
Recycling  Corp./Ekotek,  Inc.,  Superfund 
Site  (Site)  located  in  Salt  Lake  City, 
Utah,  from  the  National  Priorities  List 
(NPL)  and  requests  public  comments  on 
this  Notice.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
found  at  Appendix  B  of  40  CFR  part 
300,  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 


(NCP).  The  EPA  and  the  State  of  Utah, 
through  the  Utah  Department  of 
Environmental  Quality  (UDEQ),  have 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  at  the  Site.  However, 
this  deletion  does  not  preclude  futiue 
actions  under  Superfund  if  determined 
necessary  by  EPA. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  Direct  Final  Notice  of 
Deletion  of  die  Petrochem  Recycling 
Corp./Ekotek,  Inc.,  Superfund  Site 
without  prior  notice  of  intent  to  delete 
because  EPA  views  this  as  a  non- 
controversial  action.  EPA  has  explained 
its  reasons  for  this  deletion  in  the 
preamble  to  the  Direct  Final  Notice  of 
Deletion.  If  EPA  receives  no  significant 
adverse  comment(s)  on  the  Dfrect  Final 
Notice  of  Deletion,  EPA  will  not  take 
further  action  on  this  Notice  of  Intent  to 
Delete  and  deletion  of  the  Site  will 
proceed.  If  EPA  receives  significant 
adverse  comment(s),  EPA  will  withdraw 
the  Direct  Final  Notice  of  Deletion  and 
it  will  not  take  effect.  EPA  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  Notice  of  Intent  to 
Delete.  EPA  will  not  institute  a  second 
comment  period  on  this  Notice  of  Intent 
to  Delete.  Any  parties  interested  in 
commenting  must  do  so  within  the  time 
frame  noted  below.  For  additional 
information,  see  the  Direct  Final  Notice 
of  Deletion,  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  June  23,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Armando  Saenz, 
Remedial  Project  Manager  (RPM).  Mail 
Code:  8EPR-SR,  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Saenz,  303-312-6559, 
Remedial  Project  Manager  (RPM),  Mail 
Code:  8EPR-SR,  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202-2466. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  published  in 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register. 

Information  Repository 

A  repository  at  the  following  address 
has  been  established  to  provide  detailed 
information  concerning  this  decision 
and  all  documents  forming  the  basis  for 
the  response  actions  taken  at  this  Site  as 
well  as  documentation  of  the 
completion  of  those  actions:  U.S.  EPA 


Region  8  Superfund  Records  Center,  999 
18th  Street,  Fifth  Floor,  Denver, 
Colorado  80202-2466,  Monday  through 
Friday,  8  a.m.-4:30  p.m. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances, . 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923; 
3  CFR.  1987  Comp..  p.  193. 

Dated:  May  2,  2003.  » 

Robert  E.  Roberts, 
Regional  AdministratoT,  Region  8. 
[FR  Doc.  03-12615  Filed  5-21-03;  8:45  am) 
BILLING  CODE  eS6a-«0-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  4 

BIN  1090-AA84 

General  Rules  Relating  to  Procedures 
and  Practice;  Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  is  proposing  to  revise  its 
existing  regulations  governing  petitions 
for  stays  and  requests  to  put  bureau 
decisions  into  immediate  effect.  The 
revisions  would  specifically  authorize 
OHA  administrative  law  judges  to 
decide  such  petitions  and  requests, 
which  arise  most  frequently  in  the 
context  of  appeals  from  grazing 
decisions  that  the  Biueau  of  Land 
Management  (BLM)  issues.  This  change 
would  expedite  the  administrative 
review  process  by  eliminating  an 
inefficient  division  of  authority.  The 
revisions  would  also  improve  the  format 
and  clarity  of  the  regulations. 
DATES:  You  should  submit  your 
comments  by  July  21,  2003. 
ADDRESSES:  Send  comments  to:  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203. 

FOR  FURTHER  INFORMATION  CONTACT^ill 
A.  Irwin,  Administrative  Judge,  Interior 
Board  of  Land  Appeals,  U.  S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203,  Phone:  703-235-3750.  Persons 


who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
(800)  877-8339,  24  hours  a  day,  7  days 
a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Review  Under  Procedural  Statutes  and 

Executive  Orders 

I.  Public  Comment  Procedures 

A.  How  Do  I  Comment  on  the  Proposed 
Rule? 

You  may  submit  your  comments  by 
mailing  or  delivering  them  to  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203,  Attn:  RIN  1090-AA84. 

Please  make  your  comments  on  the 
proposed  rule  as  specific  as  possible, 
confine  them  to  issues  pertinent  to  the 
proposed  rule,  and  explain  the  reason 
for  any  changes  you  recommend.  Where 
possible,  your  comments  should  refer  to 
the  specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing. 

The  Department  of  the  Interior  will 
not  necessarily  consider  or  include  in 
the  Administrative  Record  for  the  final 
rule  comments  that  we  receive  after  the 
close  of  the  comment  period  (see  DATES) 
or  comments  delivered  to  an  address 
other  than  that  listed  above  [see 
ADDRESSES). 

B.  How  Do  I  Review  Comments 
Submitted  by  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  ADDRESSES  during 
regular  business  hSurs  (9  a.m.  to  5  p.m.), 
Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  ff  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

II.  Background 

The  existing  regulations  governing 
hearings  and  appeals  of  BLM  grazing 
decisions  allocate  responsibility  for 
deciding  petitions  for  a  stay  of  such 
decisions  to  the  Interior  Board  of  Land 
Appeals  (IBLA)  and  the  Director.  OHA. 
Responsibility  for  conducting  the 
hearing,  ruling  on  other  motions,  and 
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making  the  initial  decision  on  the 
appeal,  however,  rests  with 
administrative  law  judges  (ALJs)  in  the 
Hearings  Division.  OHA. 

When  an  appeal  of  a  grazing  decision 
is  filed  with  BLM,  BLM  currently 
forwards  the  decision  and 
accompanying  record  to  the  Hearings 
Division  office  in  Salt  Lake  City.  Utah. 
If  a  petition  for  a  stay  of  the  decision 
accompanies  the  notice  of  appeal,  the 
Hearings  Division  must  forward  the 
record  to  IBLA  in  Arlington.  Virginia. 
Under  43  CFR  4.21(h)(4),  IBLA  (or  the 
Director)  has  45  days  to  decide  whether 
or  not  to  grant  the  petition;  after  IBLA 
decides,  it  returns  the  record  to  the 
Hearings  Division  in  Salt  Lake  City.  In 
the  meantime,  the  ALJ  to  whom  the  case 
is  assigned  normally  waits  to  schedule 
the  hearing  and  to  rule  on  any  motions 
concerning  the  appeal,  such  as  a  motion 
to  intervene  in  the  appeal  or  a  motion 
by  BLM  to  dismiss  the  appeal.  IBLA 
does  not  have  authority  to  rule  on  such 
motions.  The  same  situation  applies,  but 
less  frequently,  to  requests  to  place 
grazing  decisions  into  immediate  effect 
under  43  CFR  4.21(a)(1)  if  BLM  has  not 
done  so  under  43  CFR  4160.3(f). 

This  division  of  responsibility  results 
in  delays  and  inefficiencies  that  would 
be  alleviated  if  the  ALJs  also  had 
authority  to  rule  on  petitions  for  a  stay 
and  requests  to  place  grazing  decisions 
into  immediate  effect.  For  example. 
IBLA  sometimes  finds  during  its 
consideration  of  a  stay  petition  that  a 
motion  to  dismiss  should  be  granted. 
However,  under  the  existing  regulations. 
IBLA  cannot  grant  the  motion  but  must 
proceed  to  decide  the  stay  petition  and 
then  refer  the  case,  including  the  motion 
to  dismiss,  back  to  th#  Hearings 
Division.  If  the  ALJ  had  authority  to  rule 
on  petitions  for  a  stay  and  requests  to 
place  decisions  into  immediate  effect, 
he  or  she  could  consider  any  other 
pending  motions  at  the  same  time  and, 
where  appropriate,  grant  a  motion  to 
dismiss  without  having  to  rule  on  the 
petition  or  request.  Moreover,  under  the 
existing  regulations,  IBLA  must 
thoroughly  review  the  record  in 
deciding  whether  to  grant  a  stay 
petition,  and  the  ALJ  must  then  do  the 
same  in  deciding  the  merits  of  the  case. 
This  is  an  unnecessary  duplication  of 
effort  and  takes  time  away  from  IBLA's 
consideration  of  other  appeals. 

By  contrast,  the  regulations  governing 
hearings  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
authorize  an  ALJ  to  consider  whether  to 
grant  a  motion  for  temporary  relief 
(which  is  comparable  to  a  petition  for  a 
stay)  and  also  to  decide  the  merits.  IBLA 
gets  involved  in  temporary  relief  cases 
only  if  a  party  appeals  an  ALJ's 


decision.  See,  e.g.,  43  CFR  4.1267, 
4.1367(f),  4.1376(h).  OHA  has  found 
these  procedures  workable  and  cost- 
effective.  ALJs  are  also  authorized  to 
grant  stays  of  decisions  issued  under 
BLM's  onshore  oil  and  gas  operations 
regulations,  see  43  CFR  3165.3(e), 
3165.4(c),  and  of  civil  penalties  issued 
by  the  Minerals  Management  Service, 
see  30  CFR  241.55(b). 

Therefore,  OHA  proposes 
amendments  to  the  existing  regulations 
to  provide  the  authority  to  ALJs  to  rule 
on  petitions  for  a  stay  of  BLM  grazing 
decisions  and  requests  to  place  these 
decisions  into  immediate  effect.  We  also 
propose  that  any  party  may  appeal  to 
the  IBLA  an  order  of  an  ALJ  granting  or 
denying  (1)  a  petition  for  a  stay,  or  (2) 
a  request  to  place  a  decision  into 
immediate  effect.  Any  party  (other  than 
BLM)  wishing  to  appeal  an  order  of  an 
ALJ  denying  a  petition  for  a  stay  or 
granting  a  request  to  place  a  decision 
into  immediate  effect  may  seek  judicial 
review  instead  of  appealing  to  IBLA. 

The  proposed  rule  would  revise  both 
43  CFR  4.21.  which  applies  to  OHA 
proceedings  generally,  and  43  CFR 
4.470—4.478.  which  apply  to  appeals 
from  BLM  grazing  decisions.  Currently 
OHA  does  not  encounter  the  inefficient 
division  of  responsibility  described 
above  outside  the  context  of  grazing 
appeals.  However,  by  revising  §4.21,  we 
would  eliminate  the  same  inefficiency 
should  it  arise  in  some  other  context 
where  the  merits  of  the  appeal  were 
pending  before  the  Hearings  Division 
but,  under  current  regulations,  a  stay 
petition  must  be  decided  by  IBLA.  In 
any  case  in  which  the  ALJ  has 
jurisdiction  of  the  merits,  we  believe  the 
ALJ  should  be  authorized  to  decide  a 
stay  petition  or  a  request  to  place  a 
biueau  decision  in  immediate  effect.  By 
revising  §4.21  as  well  as  §4.477,  we 
would  be  keeping  the  two  sets  of 
provisions  consistent. 

OHA  is  also  proposing  to  revise  the 
existing  regulatory  language  to  make  it 
clearer  and  to  conform  to  Departmental 
requirements  for  writing  rules  in  plain 
language.  See  318  DM  4.2.  We  propose 
to  do  so  by  defining  terms,  creating 
more  sections,  reorganizing  the 
provisions  to  put  the  main  ideas  first, 
and  shortening  sentences.  In  43  CFR 
part  4,  subpart  B,  we  propose  to  revise 
existing  §4.21,  to  add  new  §§4.22 
through  4.26,  and  to  redesignate  existing 
§§  4.22  through  4.31  as  §§  4^.27  through 
4.36,  respectively.  Similarly,  in  43  CFR 
part  4,  subpart  E,  we  would  revise 
existing  §4.470,  adS  new  §§4.471  and 
4.472,  and  redesignate  existing  §§4.471 
through  4.478  as  §§4.473  through  4.480, 
respectively.  We  would  add  paragraph 
(c)  to  newly  redesignated  §4.474,  and 


revise  newly  redesignated  §§4.478  and 
4.479.  If  this  proposed  rule  becomes 
final,  BLM  would  have  to  amend  its 
regulations  that  refer  to  existing  §§  4.21 
through  4.31  or  §§  4.470  through  4.478 
to  update  the  cross-references. 

m.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

A.  Regulatory  Planning  and  Review 
(E.O.  12688) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  we  find  that  this 
document  is  not  a  significant  rule.  The 
Office  of  Management  and  Budget  has 
not  reviewed  this  rule  imder  Executive 
Order  12866. 

1.  This  rule  would  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  These  amended  rules  would 
have  virtually  no  effect  on  the  economy 
because  they  would  only  add  authority 
for  ALJs  to  decide  petitions  for  a  stay  of 
grazing  decisions  and  to  place  such 
decisions  into  immediate  effect. 

2.  This  rule  would  not  create 
inconsistencies  with  or  interfere  with, 
other  agencies'  actions.  The  rules 
propose  to  amend  existing  OHA 
regulations  to  add  authority  for  ALJs  to 
decide  petitions  for  a  stay  of  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect. 

3.  This  rule  would  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
These  regulations  have  to  do  only  with 
the  procedures  for  hearings  and  appeals 
of  BLM  grazing  decisions,  not  with 
entitlements,  grants,  user  fees,  loan 
programs,  or  tihe  rights  and  obligations 
of  their  recipients.  The  proposed  rule 
would  only  add  authority  for  ALJs  to 
decide  petitions  for  a  stay  of  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect. 

4.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  rule  would  simply 
extend  ALJs'  existing  authority  to 
include  the  authority  to  decide  petitions 
for  a  stay  of  BLM  grazing  decisions  and 
requests  to  place  such  decisions  into 
immediate  effect. 

B.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  extension 
of  authority  to  ALJs  to  decide  petitions 


for  a  stay  of  BLM  grazing  decisions  and 
to  place  such  decisions  into  immediate 
effect  would  have  no  effect  on  small 
entities.  A  Small  Entity  Compliance 
Guide  is  not  required. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  major  rule  luider  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

1.  Would  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
Granting  authority  to  ALJs  to  decide 
petitions  for  a  stay  of  BLM  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect  shoidd  have  no 
effect  on  the  economy. 

2.  Would  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Granting  ALJs 
authority  to  decide  petitions  for  a  stay 
of  BLM  grazing  decisions  and  to  place 
such  decisions  into  immediate  effect 
would  not  affect  costs  or  prices- for 
citizens,  individual  industries,  or 
government  agencies. 

3.  Would  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
Extending  authority  to  ALJs  to  decide 
petitions  for  a  stay  of  BLM  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect  shoidd  have  no 
effects,  adverse  or  beneficial,  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

D.  IJnfunded  Mandates  Reform  Act 

li  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.),  we  find  that: 

1.  This  rule  would  not  have  a 
significant  or  unique  effect  on  state, 
local,  or  tribal  governments  or  the 
private  sector.  Small  governments  do 
not  often  appeal  BLM  grazing  decisions. 
Authorizing  ALJs  to  decide  petitions  for  ^ 
a  stay  of  such  decisions  and  to  place 
such  decisions  into  immediate  effect 
would  neither  uniquely  nor 
significantly  affect  these  governments 
because  such  authority  currently  exists 
elsewhere.  A  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1531  ef 
seq.,  is  not  required. 

2.  This  rule  would  not  produce  an 
unfunded  Federal  mandate  of  $100 
million  or  more  on  State,  local,  or  tribal 
governments  or  the  private  sector  in  any 
year,  i.e.,  it  is  not  a  "significant 


regidatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

E.  Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  we  find  that  the  rule  woidd  not 
have  significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  These  amendments  to  existing 
rules  authorizing  ALJs  to  decide 
petitions  for  a  stay  of  BLM  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect  should  have  no 
effect  on  property  rights. 

F.  Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  we  find  that  the  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  assessment.  There  is  no 
foreseeable  effect  on  states  from 
extending  to  ALJs  the  existing  authority 
to  decide  petitions  for  a  stay  of  BLM 
grazing  decisions  and  to  place  such 
decisions  into  immediate  effect.  A 
federalism  assessment  is  not  required. 

G.  Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
sections  3(a)  and  3(h)(2)  of  the  Order. 
These  regulations,  because  they  simply 
extend  to  ALJs  already  existing 
authority  to  decide  petitions  for  a  stay 
of  BLM  grazing  decisions  and  to  place 
such  decisions  into  immediate  effect, 
will  not  burden  either  administrative  or 
judicial  tribunals. 

H.  Paperwork  Reduction  Act 

This  proposed  rule  wold  not  require 
an  information  collection  from  10  or 
more  parties,  and  a  submission  under 
the  Paperwork  Reduction  Act  is  not 
required.  An  0MB  form  83-1  has  not 
been  prepared  and  has  not  been 
ap^^ved  by  the  Office  of  Policy 

ysis.  These  regulations  would  only 
fend  authority  to  ALJs  to  decide 
titions  for  stay  of  BLM  grazing 
ecisions  and  to  place  such  decisions 
to  immediate  effect;  they  would  not 
require  the  public  to  provide 
information. 

/.  National  Environmental  Policy  Act 

The  Department  has  analyzed  this 
rule  in  accordance  with  the  National 
Envirormiental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq.,  Council 
on  Environmental  Quality  (CEQ) 
regulations,  40  CFR  part  1500,  and  the 
Department  of  the  Interior  Departmental 
Manual  (DM).  CEQ  regulations,  at  40 
CFR  1508.4,  define  a  "categorical 


exclusion"  as  a  category  of  actions  that 
the  Department  has  determined 
ordinarily  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  The 
regulations  further  direct  each  , 

department  to  adopt  NEPA  procedures, 
including  categorical  exclusions.  40 
CFR  1507.3.  The  Department  has 
determined  that  the  proposed  rule  is 
categorically  excluded  from  further 
environmental  analysis  under  NEPA  in 
accordance  with  516  DM  2,  Appendix  1, 
which  categorically  excludes 
"[plolicies,  directives,  regulations  and 
guidelines  of  an  administrative, 
financial,  legal,  technical  or  procedural 
natiu-e."  In  addition,  the  Department  has 
determined  that  none  of  the  exceptions   . 
to  categorical  exclusions,  listed  in  516 
DM  2,  Appendix  2,  applies  to  the 
proposed  rule.  The  proposed  rule  is  an 
administrative  and  procedural  rule, 
relating  to  the  authority  of  ALJs  to 
decide  petitions  for  stays  of  BLM 
grazing  decisions  and  requests  to  place 
such  decisions  into  immediate  effect. 
The  rule  would  not  change  the 
requfrement  that  projects  must  comply 
with  NEPA.  Therefore,  neither  an 
environmental  assessment  nor  cm 
environmental  impact  statement  under 
NEPA  is  required. 

/.  Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  the  Department 
of  the  Interior  has  evaluated  potential 
effects  of  these  rules  on  Federally 
recognized  Indian  tribes  and  has 
determined  that  there  are  no  potential 
effects.  These  rules  would  not  affect 
Indian  trust  resources;  they  would 
provide  authority  to  ALJs  to  decide 
petitions  for  a  stay  of  BLM  grazing 
decisions  and  to  place  such  decisions 
into  immediate  effect. 

K.  Effects  on  the  Nation 's  Energy  Supply 

In  accordance  with  Executive  Order 
13211,  we  find  that  this  regulation  does 
not  have  a  significant  effect  on  the 
nation's  energy  supply,  distribution,  or 
use.  The  extension  of  authority  to  ALJs 
to  decide  petitions  for  a  stay  of  BLM 
grazing  decisions  and  to  place  such 
decisions  into  immediate  effect  would 
not  affect  energy  supply  or 
consumption. 

L.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand,  including  answers  to  the 


27958  Federal  Register /Vol.  68,  No.  99 /Thursday.  May  22,  2003  /  Proposed  Rules 


Federal  Register / Vol.  68,  No.  99 /Thursday,  May  22,  2003 / Proposed  Rules  27959 


following:  (1)  Are  the  requirements  in 
the  rule  clearly  stated?  (2)  Does  the  rule 
contain  technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(hut  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §4.21  General 
provisions.)  (5)  Is  the  description  of  the 
rule  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  (6) 
What  else  could  we  do  to  make  the  rule 
easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  e-mail  the  comments  to  this 
address:  Exsec@ios.doi.gov. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure;  Grazing  lands;  Public  lands. 


For  the  reasons  set  forth  in  the 
preamble,  under  authority  delegated  to 
the  Director,  Office  of  Hearings  and 
Appeals,  by  the  Secretary  of  the  Interior, 
part  4,  subparts  B  and  E,  of  title  43  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  set  forth 
below: 

Dated:  May  13.  20Q3. 
Robert  S.  More, 
Director.  Office  of  Hearings  and  Appeals. 

PART  4— {AMENDED] 

1.  The  authority  for  43  CFR  part  4 
continues  to  read  as  follows: 

Authority:  RS.  2478.  as  amended,  43 
U.S.C.  sec.  1201.  unless  otherwise  noted. 

Subpart  B — General  Rules  Relating  to 
Procedures  and  Practice 

§§  4.22  through  4.31    [Redesignated  as 
§§4.27  through  4.36]. 

2.  Sections  4.22  through  4.31  are 
redesignated  as  §§4.27  through  4.36. 

3.  Section  4.21  is  revised  and  new 
§§  4.22  through  4.26  are  added  to  read 
as  follows: 


§  4.21     Definitions  of  terms  used  in  this 
subpart. 

As  used  in  this  subpart: 

Appropriate  official  means  the 
Director  of  the  Office  of  Hearings  and 
Appeals,  an  Appeals  Board,  or  an 
administrative  law  judge,  as  applicable 
in  a  particular  situation. 

Bureau  means  a  bureau  or  office  of  the 
Department  of  the  Interior. 

Days  means  calendar  days  unless 
otherwise  stated. 

Decision  means  a  written 
determination  or,  if  applicable,  a 
portion  of  a  written  determination. 

§  4.22    Effect  of  a  decision  pending  appeal. 

(a)  The  provisions  of  this  section 
apply  to  any  decision  by  a  bureau  that 
includes  a  right  of  appeal  to  the  Office 
of  Hearings  and  Appeals,  unless  a  law 
or  other  applicable  regulation  provides 
otherwise. 

(b)  No  such  bureau  decision  is 
effective  during  the  period  of  time 
allowed  for  filing  an  appeal,  unless  it  is 
made  immediately  effective  under 
paragraph  (c)(2)  of  this  section: 

(c)  A  bureau  decision  becomes 
effective  as  shown  in  the  following 
table: 


If 


(1)  A  statute  or  other  regulation  provides  that 
the  bureau  decision  will  not  take  effect  pend- 
ing a  decision  on  an  appeal, 

(2)  A  person  who  has  a  right  of  appeal  under 
§4.410  or  other  applicable  regulation  files  a 
timely  notice  of  appeal, 

(3)  A  person  who  has  a  right  of  appeal  under 
§4.410  or  other  applicable  regulation  files  a 
timely  notice  of  appeal  and  a  petition  for  a 
stay,  o 

(4)  A  person  who  has  a  right  of  appeal  under 
§4.410  or  other  applicable  regulation  files  a 
timely  notice  of  appeal  and  a  petition  for  a 
stay, 

(5)  A  person  who  has  a  right  of  appeal  under 
§4.410  or  other  applicable  regulation  files  a 
timely  notice  of  appeal  and  a  petition  for  a 
stay, 


And 


a  person  who  has  a  right  of  appeal  files  a  no- 
tice of  appeal,  ' 


a  party  to  the  appeal  demonstrates  that  the 
public  interest  requires  making  the  bureau 
decision  effective  immediatefy, 

the  appellant  satisfies  the  requirements  of 
§4.23, 


the  appellant  does  not  satisfy  the  require- 
ments of  §4.23, 


the  appropriate  official  does  not  act  on  peti- 
tion within  45  days  of  the  end  of  the  appeal 
period. 


Then 


the  bureau  decision  will  become  effective  if 
and  when  it  Is  affirmed  by  the  Office  of 
Hearings  and  Appeals  or  the  appeal  is  dis- 
missed. 

the  appropriate  official  (see  §4.21)  may  pro- 
vide that  the  bureau  decision  t>ecomes  ef- 
fective immediately. 

the  appropriation  official  may  stay  the  effect  of 
the  bureau  decision  under  §4.24,  and  the 
bureau  decision  will  become  effective  if  and 
when  it  is  affirmed  by  the  Office  of  Hearings 
and  Appeals  or  the  appeal  is  dismissed. 

the  bureau  decision  becomes  effective  when 
the  appropriate  official  denies  the  petition. 


the  decision  becomes  effective  on  the  46th 
day  after  the  end  of  the  appeal  period. 


§  4.23    How  to  petition  for  a  stay  of  the 
effective  date  of  a  decision. 

(a)  To  request  a  stay  of  a  bureau 
decision,  an  appellant  must  file  a  notice 
of  appeal  and  a  petition  for  a  stay  as 
required  under  paragraphs  (b)  and  (c)  of 
this  section.  The  appellant  must  file 
these  documents  before  the  end  of  the 
appeal  period  specified  in  the  bureau 
decision.  The  provisions  of  this  section 
apply  unless  a  law  or  other  applicable 
regulation  provides  otherwise. 

(b)  To  obt£iin  a  stay  under  this  section, 
an  appellant  must: 


(1)  Be  a  person  who  has  a  right  of 
appeal  under  §4.410  or  other  applicable 
regulation;  and 

(2)  Demonstrate  that  the  appropriate 
official  should  grant  a  stay  based  on  the 
following  standards: 

(i)  The  relative  harm  to  the  parties  if 
the  stay  is  granted  or  denied; 

(ii)  The  likelihood  of  the  appellant's 
success  on  the  merits; 

(iii)  The  likelihood  of  immediate  and 
irreparable  harm  if  the  appropriate 
official  does  not  grant  the  stay;  and 


(iv)  Whether  the  pubUc  interest  favors 
granting  the  stay. 

(c)  The  appellant  must  serve  a  copy  of 
the  notice  of  appeal  and  petition  for  a 
stay  on  each  of  the  following 
simultaneously: 

(1)  The  appropriate  official  before' 
whom  the  appeal  is  pending; 

(2)  The  bureau  official  who  made  the 
decision  being  appealed;  and 

(3)  Each  party,  if  any,  named  in  the 
bureau  decision  that  is  being  appealed. 


§  4.24    Action  on  a  petition  for  a  stay. 

(a)  Any  party  who  is  served  with  a 
copy  of  a  stay  petition  under  §  4.23(c) 
may  file  a  response  but  must  do  so 
within  10  days  after  service.  This 
includes  the  bureau  official  who  made 
the  decision  being  appealed. 

(1)  The  responding  party  must  serve 
the  response  on  the  persons  listed  in 

§  4.23(c)  either  by  delivering  it 
personally  or  by  registered  or  certified 
mail,  return  receipt  requested. 

(2)  The  appropriate  official  will  not 
grant  a  stay  by  default  merely  because 
no  response  to  a  petition  has  been  filed. 

(b)  Within  45  days  after  the  end  of  the 
time  for  fiUng  an  appeal,  the  appropriate 
official  must  grant  or  deny  any  petition 
for  a  stay. 

(c)  Any  person  who  has  a  right  of 
appeal  imder  §  4.410  or  other  applicable 
regulation  may  appeal  to  the 
appropriate  Appeals  Board  from  an 
order  of  an  administrative  law  judge  to: 

(1)  Grant  or  deny  a  petition  for  a  stay; 
or 

(2)  Make  a  biueau  decision  effective 
immediately. 

(d)  As  an  alternative  to  paragraph  (c) 
of  this  section,  any  party  other  than  the 
bureau  may  seek  judicial  review  under 
5  U.S.C.  704  of  an  order  of  an 
administrative  law  judge  to: 

(1)  Deny  a  petition  for  a  stay  (either 
directly  or  by  failing  to  meet  the 
deadline  in  paragraph  (b)  of  this 
section);  or 

(2)  Make  a  bureau  decision  effective 
inunediately. 

(e)  If  a  party  appeals  imder  paragraph 
(c)  of  this  section,  the  Appeals  Board 
must  issue  an  expedited  briefing 
schedule  and  expeditiously  issue  a 
decision  on  the  appeal. 

(f)  Unless  the  Appeals  Board  or  the 
court  orders  otherwise,  an  appeal  under 
paragraph  (c)  of  this  section  does  not: 

(1)  Suspend  the  effectiveness  of  the 
decision  of  the  administrative  law 
judge;  or 

(2)  Suspend  further  proceedings 
before  the  administrative  law  judge. 

§  4.25    Decisions  subject  to  judicial  review. 

This  section  applies  to  any  bureau 
decision  that  can  be  appealed  to  the 
Office  of  Hearings  and  Appeals.  The 
bureau  decision  is  not  final  agency 
action  subject  to  judicial  review  under 
5  U.S.C.  704  unless  it  has  become 
effective  under  §4.22  or  other 
apphcable  regulation. 

§  4.26    Finality  and  reconsideration  of 
decisions. 

(a)  A  decision  by  the  Director  or  an 
Appeals  Board  is  final  for  the 
Department  and  cannot  be  appealed. 
However,  the  Director  or  an  Appeals 


Board  may  reconsider  a  decision  if 
either: 

(1)  In  the  judgment  of  the  Director  or 
the  Appeals  Board  there  exist 
extraordinary  circumstances  and 
sufficient  reason  for  reconsideration;  or 

(2)  Other  regulations  allow  for 
reconsideration  under  standards  other 
than  those  set  forth  in  paragraph  (a)(1) 
of  this  section. 

(b)  To  request  reconsideration  under 
paragraph  (a)  of  this  section,  an 
appellant  must: 

(1)  File  the  request  promptly,  or 
within  the  time  required  by  the 
regulations  relating  to  the  type  of 
proceeding  concerned;  and 

(2)  State  clearly  and  completely  the 
nature  of  the  error  prompting  the 
request  for  reconsideration. 

(c)  Filing  a  request  for  reconsideration 
does  not  stay  the  effectiveness  of  the 
decision  unless  the  Director  or  the 
Appeals  Board  so  orders. 

(d)  An  appellant  does  not  have  to  file 
a  request  for  reconsideration  in  order  to 
exhaust  administrative  remedies. 

Subpart  E— Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

4.  The  authority  for  43  CFR  part  4, 
subpart  E  is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1201  and  315a. 

5.  In  §  4.421,  revise  paragraph  (c)  to 
read  as  follows: 

§4.421     Definitions. 

***** 

(c)  Bureau  or  BLM  means  the  Bureau 
of  Land  Management. 


§§4.471  through  4.478    [Redesignated  as 
§§4.473  through  4.480]. 

6.  Sections  4.471  through  4.478  are 
redesignated  as  §§4.473  through  4.480, 
respectively. 

7.  Section  4.470  is  revised  and 

§§  4.471  and  4.472  are  added  to  read  as 
follows: 

§  4.470    How  to  appeal  a  BLM  decision  to 
an  administrative  law  judge. 

(a)  Any  person  who  has  a  right  of 
appeal  under  §  4.410  or  other  applicable 
regulation  may  appeal  a  final  biueau 
decision  within  30  days  after  receiving 
it.  To  do  this,  the  person  must  file  a 
notice  of  appeal  with  the  BLM  field 
office  that  issued  the  decision. 

(b)  The  notice  of  appeal  must  state 
clearly  and  concisely  the  reasons  why 
the  appellant  thinks  the  BLM  decision 
is  wrong. 

(c)  Any  ground  for  appeal  not 
included  in  the  notice  of  appeal  is 
considered  waived.  The  appellant  may 
not  present  a  waived  groiuid  for  appeal 


at  the  hearing  unless  permitted  to  do  so 
by  the  administrative  law  judge. 

(d)  Any  person  who,  after  proper 
notification,  does  not  appeal  a  final 
BLM  decision  within  the  period  allowed 
in  the  decision  may  not  later  challenge 
the  matters  adjudicated  in  the  final 
decision. 

(e)  An  administrative  law  judge  may 
consolidate  appeals  for  purposes  of 
hearing  and  decision  when: 

(1)  Appellants  file  separate  appeals; 
and 

(2)  The  issues  involved  are  common 
to  two  or  more  appeals. 

(f)  Filing  a  notice  of  appeal  does  not 
by  itself  change  the  effective  date  of  the 
decision.  To  request  a  change  in  the 
effective  date,  see  §  4.471. 

§4.471    How  to  request  a  change  in  the 
effective  date  of  a  final  BLM  decision. 

(a)  An  appellant  under  §  4.470  may 
petition  for  a  stay  of  the  BLM  decision 
pending  appeal.  The  appellant  must  do 
this  within  30  days  after  receiving  the 
BLM  decision  by  filing  a  petition  for 
stay  together  with  the  notice  of  appeal 
required  by  §  4.470. 

(b)  An  appellant  under  §  4.470  may 
request  that  a  BLM  decision  become 
effective  immediately.  The  appellant 
must  do  this  within  30  days  after 
receiving  the  BLM  decision  by  filing  a 
request  for  cm  immediate  effective  date 
together  with  the  notice  of  appeal 
required  by  §4.470. 

(c)  The  appellant  must  file  documents 
required  by  this  section  with  both: 

(1)  The,BLM  office  that  issued  the 
decision;  and 

(2)  The  Hearings  Division,  Office  of 
Hearings  and  Appeals,  801  North 
Quincy  Street,  Suite  300,  Arlington,  VA 
22203. 

(d)  The  standards  and  procedures  for 
obtaining  a  stay  or  requesting  an 
immediate  effective  date  are  those  set 
forth  in  §§4.22  through  4.24. 

§4.472    Action  on  appeals  and  requests  for 
effective  date  changes. 

(a)  The  BLM  field  office  must 
promptly  forward  to  the  State  Director 
4Py  documents  received  under  §§  4.470 
and  4.471.  If  the  State  Director  does  not 
file  a  motion  to  dismiss  under  paragraph 
(b)  of  this  section: 

(1)  The  State  Director  must  promptly 
forward  all  documents  and  the 
administrative  record  to  the  Office  of 
Hearings  and  Appeals;  and 

(2)  An  administrative  law  judge  will 
rule  on  the  appeal  and  any  motion  or 
request. 

(b)  Within  30  days  after  receiving 
dociunents  submitted  under  paragraph 
(a)  of  this  section,  the  State  Director  may 
file  a  motion  to  dismiss  the  appeal  for 
one  or  more  of  the  following  reasons: 
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(1)  The  appeal  is  frivolous; 

(2)  The  appeal  was  filed  late; 

(3)  The  errors  are  not  clearly  and 
concisely  stated; 

(4)  The  issues  are  inunaterial;  or 

(5)  The  issues  have  been  previously 
adjudicated  in  an  appeal  involving  the 
same  grazing  preference,  the  same 
parties,  or  their  predecessors  in  interest. 

(c)  The  State  Director  must  send  a 
copy  of  the  motion  to  the  appellant. 

(d)  The  appellant  may  file  a  written 
answer  with  the  State  Director  within  30 
days  after  receiving  the  motion  to 
dismiss. 

(e)  The  State  Director  will  trcinsmit 
the  appeal,  any  petition  or  request, 
motion  to  dismiss,  and  answer,  along 
with  the  administrative  record,  to  the 
Hearings  Division,  Office  of  Hearings 
and  Appeals,  801  North  Quincy  Street, 
Suite  300,  Arlington,  VA  22203. 

(f)  An  administrative  law  judge  will 
rule  on  the  motion  to  dismiss  and,  if  the 
motion  is  sustained,  dismiss  the  appeal 
by  written  order. 

8.  In  newly  redesignated  §  4.474,  add 
paragraph  (c)  to  read  as  follows: 

§  4.474    Authority  of  administrative  law 
judge. 

***** 

(c)  The  administrative  law  judge  may 
consider  and  rule  on  all  motions  and 
petitions,  including: 

(1)  A  petition  for  a  stay  of  a  final 
grazing  decision  of  the  BLM  field  office; 
and 

(2)  A  request  that  a  final  grazing 
decision  of  the  BLM  field  office  become 
effective  immediately. 

9.  Revise  newly  redesignated  §4.478 
to  read  as  follows: 

§  4.478    Appeals  to  the  Board  of  Uand 
Appeals. 

(a)  A  person  who  has  a  right  of  appeal 
under  §  4.410  or  other  applicable 
regulation  may  appeal  under  §  4.24(c) 
an  order  of  an  administrative  law  judge 
to: 

(1)  Grant  or  deny  a  petition  for  a  stay; 
or 

(2)  Make  a  final  grazing  decision 
effective  immediately. 

(b)  Any  party  affected  by  the 
administrative  law  judge's  decision  on 
the  merits,  including  the  State  Director, 
has  the  right  to  appeal  to  the  Board  of 
Land  Appeals  under  the  procedures  in 
this  part. 

10.  Revise  newly  redesignated  §4.479 
to  read  as  follows: 

§  4.479    Effect  of  decision  during  appeal. 

(a)  A  BLM  decision  may  provide  that 
the  decision  .will  be  effective 


immediately  pending  decision  on  an 
appeal  from  the  BLM  decision.  This 
paragraph  applies: 

(1)  Notwithstanding  the  provisions  of 
§  4.22(b)  pertaining  to  the  period  during 
which  a  final  decision  will  not  be  in 
effect;  and 

(2)  Consistent  with  the  provisions  of 
§4160.3. 

(b)  An  administrative  law  judge  or  the 
Board  may  change  or  revoke  any  action 
that  BLM  takes  pursuant  to  a  BLM 
decision  on  appeal. 

(c)  This  paragraph  applies  to  any  BLM 
decision  that,  at  the  time  it  is  made,  is 
subject  to  appeal  before  a  superior 
authority  in  the  Department.  In  order  to 
ensure  the  exhaustion  of  administrative 
remedies  before  resort  to  court  action, 
the  BLM  decision  is  not  final  agency 
action  subject  to  judicial  review  imder 

5  U.S.C.  704  imless  the  BLM  decision 
has  become  effective  under  this  section 
or  §4.22. 

[FR  Doc.  03-12504  Filed  5-21-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1473,  MB  Docket  No.  03-111,  RM- 
107011 

Radio  Broadcasting  Services; 
Kernville,  CA 

AGENCY:  Federal  Commiuiications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Linda 
A.  Davidson  proposing  the  allotment  of 
Channel  289A  at  Kernville,  CA,  as  that 
community's  second  local  service. 
Channel  2  89 A  can  be  allotted  to 
Kernville,  consistent  with  the  minimum 
distance  separation  requirements  of  the 
Commission's  Rules,  provided  there  is  a 
site  restriction  of  5.6  kilometers  (3.5 
miles)  northeast  of  the  community.  The 
reference  coordinates  for  Chaimel  289A 
at  Kernville  are  35-46-29  North 
Latitude  and  118-22-09  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  June  26,  2003,  and  reply 
comments  on  or  before  July  11,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Linda  A. 


Davidson,  2134  Oak  Street.  Unit  C. 
Santa  Monica,  CA  90405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-111,  adopted  April  30,  2003,  and 
released  May  5,  2003.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoius  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Conunission's  duplicating 
contractor,  Qualex  International  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 
Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  bro^casting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  289A  at 
Kernville. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Ciiief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-12793  Filed  5-21-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1474;  MM  Docket  No.  01-169;  RM- 
10145] 

Radio  Broadcasting  Services;  Danville 
&  Nonesuch,  KY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial. 

SUMMARY:  Action  in  this  document 
denies  a  petition  for  rule  making  filed 
by  Clear  Chaimel  Broadcasting  Licenses, 
Inc.,  requesting  the  reallotment  of 
Channel  296A  from  Danville,  Kentucky 
to  Nonesuch,  Kentucky,  and 
modification  of  the  license  for  Station 
WHIR-FM  to  specify  operation  on 
Channel  296A  at  Nonesuch.  See  66  FR 
41489,  August  8,  2001.  Based  on  the 
information  provided  by  Clear  Channel 
Broadcasting  Licenses,  Inc.,  we  believe 
it  has  failed  to  establish  that  Nonesuch 
qualifies  as  a  community  for  allotment 
piuposes  and  therefore  it  would  not 
serve  the  public  interest  to  reallot 
Channel  2  96 A  from  Danville  to 
Nonesuch,  Kentucky.  With  this  action, 
this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-169, 
adopted  April  30,  2003,  and  released 
May  5.  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  44512th 
Street,  SW..  Room  CY-A257, 
Washington,  DC  20554.  The  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12Ui  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone:  202 
863-2893,  facsimile:  202  863-2898,  or 
via  e-mail  qualexint®aol.com.       ' 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-12794  Filed  5-21-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

PIN  1018-AH53 

Endangered  and  Threatened  Wildlife 
and  Plants;  Delisting  the  Plant 
Frankenia  johnstonii  (Johnston's 
frankenia)  and  Notice  of  Petition 
Finding 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  annoiuice  a 
proposal  to  remove  the  plant  Frankenia 
johnstonii  (Johnston's  frankenia)  from 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  species  is  endemic 
to  three  counties  in  south  Texas  and  an 
adjacent  area  in  northeastern  Mexico. 
Due  to  an  expansion  of  our  knowledge 
of  the  species'  knowTi  range,  the  number 
of  newly  discovered  populations,  some 
with  large  niunbers  of  individual  plants, 
increased  knowledge  of  the  life  history 
requirements  of  this  species,  and 
clarification  of  the  degree  of  threats  to 
its  continued  existence,  we  have 
determined  that  Johnston's  frankenia  is 
not  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  its  range 
now  or  within  the  foreseeable  future. 
This  proposed  rule  also  constitutes  our 
90-day  and  12-month  finding  for  the 
petition  to  delist  Frankenia  johnstonii. 

DATES:  We  will  consider  comments  on 
this  proposal  if  they  are  received  by 
August  20,  2003.  Public  hearing 
requests  must  be  received  by  Jidy  7, 
2003. 

ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to:  Field  Supervisor, 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  c/o  TAMU- 
CC,  Campus  Box  338,  6300  Ocean  Drive, 
Corpus  Christi,  Texas  78412.  The 
proposal,  supporting  data,  and         ^ 
conunents  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hoius  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Cobb,  U.S.  Fish  and  Wildlife 
Service,  at  the  above  address,  or 
telephone  361-994-9005  or  e-mail  to 
robyn_cobb@fws.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

Frankenia  johnstonii  (Correll)  was 
first  collected  in  1966  in  Zapata  County, 
Texas,  by  Dr.  D.  S.  Correll  who  later 
named  the  species  in  honor  of  Dr.  M.  C. 
Johnston  (Correll  1966).  Frankenia 
johnstonii  is  a  low,  somewhat 
sprawling,  perennial  shrub,  in  the 
Frankeniaceae  Family.  Mature  plants 
are  approximately  30  centimeters  (cm) 
(12  inches  (in))  in  height,  30  to  60  cm 
(12  to  24  in)  wide,  and  rounded  or 
sphere-shaped  in  appearance.  This 
spineless  subshrub  has  a  woody,  trunk- 
like stem  which  gives  rise  to  several-to- 
many  ascending  or  reciuved  (bent  or 
curved  downward  or  backward) 
herbaceous  stems.  The  entire  plant  may 
be  grayish-green  or  bluish-green  in  color 
most  of  the  year,  tiuning  crimson  red  in 
late  fall  when  it  is  easily  detected 
among  its  siurounding  deciduous 
neighbors.  This  color  change  can  also  be 
brought  on  by  severe  drought  conditions 
(Janssen  and  Williamson  1994).  The 
gray-green  leaf  surfaces  are  haired,  with 
salt  crystals  frequently  visible  on  the 
underside  of  the  leaves.  Leaf  margins 
are  somewhat  rolled  or  tvuned  imder. 
Flowers  are  small,  with  five  slightly 
fringed  or  toothed  white  petals  and  a 
distinct  yellow  center.  Flowering  occurs 
from  April  to  November,  especially 
when  stimulated  by  rainfall  events 
(Janssen  and  Williamson  1994). 

Frankenia  johnstonii  generally  grows 
on  open  or  sparsely  vegetated,  rocky, 
gypseous  hillsides  or  saline  flats.  In 
Texas,  this  species  is  endemic  to  Webb, 
Zapata  and  Starr  Counties,  where  it 
occius  within  the  mesquite-blackbrush 
community  encopipassed  in  the  South 
Texas  Plains  vegetation  zone  as 
described  by  McMahan  (et  al.  1984). 
Frankenia  johnstonii  populations  have  a 
clumped  distribution,  occiuxing  in 
openings  of  the  Tamaulipan  thomscnib 
where  the  plant  thrives  in  a  high  light 
intensity  setting.  Populations  of  this 
species  appear  to  be  restricted  to 
pockets  of  hyper-saline  soil,  analysis  of 
which  shows  salinity  and  sodium 
content  that  is  approximately  10  times 
greater  than  that  found  in  soils 
occurring  outside  the  populations 
(Janssen  and  Williamson  1994).  The 
population  in  Mexico  occurs  in  the 
transition  zone  between  the.  Tamaulipan 
Scrub  and  the  Chihuahuan  Desert 
(Whalen  1980). 

Frankenia  johnstonii  was  listed 
August  7,  1984  (49  FR  31418),  as  an 
endangered  species  imder  the  Act. 
Critical  habitat  was  never  designated  for 
this  species.  The  Johnston's  Frankenia 
[Frankenia  johnstonii)  Recovery  Plan, 
completed  in  1988,  did  not  quantify 
criteria  for  down-listing  or  delisting  due 
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to  a  lack  of  basic  knowledge  about  the 
species  (USFWS  1988).  Instead  the 
recovery  plan  concentrated  on  the  major 
actions  believed  necessary  to  recover 
Frankenia  johnstonii.  These  actions 
included  maintenance  of  known 
populations  through  landowner 
cooperation  and  habitat  management, 
provision  of  permanent  Service  or 
conservation  group  protection  of  at  least 
one  site,  establishment  of  populations  in 
botanical  gardens,  obtaining  biological 
information  needed  to  effectively 
manage  the  species,  and  developing 
public  support  for  the  preservation  of 
the  species.  Among  the  potential  threats 
to  Frankenia  johnstonii  identiHed  in  the 
recovery  plan  were  habitat  modification 
by  land  management  practices  that 
included  overgrazing,  blading,  and 
bulldozing.  The  recovery  plan  also 
recognized  the  risk  of  population  losses 
from  intensive  land  uses  and  non- 
specific habitat  alterations,  including  a 
variety  of  construction  activities.  The 
low  reproductive  potential  of  this 
species  was  considered  another  threat  to 
its  continued  existence  since  the 
restricted  number  of  individual  plants 
was  thought  to  imply  a  small  gene  pool 
with  limited  variability,  thereby 
potentially  diminishing  the  species' 
ability  to  tolerate  stress  and  threats 
(USFWS  1988).  Since  1993,  intensive 
surveys  in  Webb,  Zapata,  and  Starr 
Counties  in  South  Texas,  as  well  as 
additional  information  from  Mexico 
have  shown  this  species  to  be  more 
widespread  and  abundant  than  was 
previously  known  (Janssen  1999). 

At  the  time  it  was  listed,  Frankenia 
johnstonii  was  known  ftoia  only  four 
sites  in  Texas,  two  each  in  Zapata  and 
Starr  Coiuities,  and  from  one  locality  in 
Mexico.  When  the  recovery  plan  for  this 
species  was  finalized  in  1988,  seven 
populations  (including  the  original  five) 
had  been  identified,  all  occurring  on 
private  land.  At  that  time,  the  six  Texas 
populations  were  encompassed  within  a 
56-kilometer  (km)  (35-mile  (mi))  radius, 
with  the  population  in  Mexico  located 
approximately  201  km  (125  mi)  to  the 
west.  Since  1988,  the  discovery  of  new 
populations  has  extended  the  species' 
range  to  north  and  west  of  Laredo  in 
Webb  County,  farther  east  in  Zapata 
County,  and  farther  south  in  Stan- 
County.  Currently  a  total  of  four 


populations  are  known  from  Mexico. 
Three  of  the  four  populations  in  Mexico 
are  in  relatively  close  proximity  to  one 
another  along  Highway  53  in  the  State 
of  Nuevo  Leon,  while  the  fourth 
population  location  extends  the  species' 
range  north-northeast  to  the  vicinity  of 
Nuevo  Laredo  in  western  Tamaulipas 
(Janssen  1999). 

Frankenia  johnstonii  was  first 
collected  by  Dr.  D.  S.  Correll  in  1966  in 
Zapata  County,  Texas,  about  40  km  (25 
mi)  northeast  of  San  Ygnacio,  and  soon 
thereafter  at  a  second  site  in  Stan- 
County,  just  east  of  El  Sauz  (Correll  and 
Johnston  1970).  The  continued 
existence  of  Frankenia  johnstonii  at 
Correll's  first  site  was  confirmed  by 
Poole  in  1986,  and  the  population  at  the 
second  site  was  revisited  by  Poole, 
Turner,  and  Whalen  at  various  times 
(USFWS  1988).  The  species  was  also 
found  in  1966  by  A.  D.  Wood  in  the 
hills  northeast  of  Roma,  Stan  County 
(USFWS  1988).  hi  1967,  Correll  found  a 
second  Zapata  County  population  about 
8  km  (5  mi)  south  of  Zapata.  Although 
Whalen  was  unable  to  relocate  the  Roma 
population  diuing  her  doctoral  research, 
she  did  relocate  Correll's  second  Zapata 
County  population  (USFWS  1988). 
Collectors  James  Everitt  and  R.  J. 
Fleetwood  found  Frankenia  johnstonii 
at  a  site  approximately  21  km  (13  mi) 
north  of  Roma,  Starr  County,  in  1974. 
Four  different  investigators  had 
revisited  this  population  by  1986 
(USFWS  1988).  In  1971,  Turner 
identified  what  he  considered  to  be  a 
new  species  of  Frankenia  from  a 
location  100  km  (62  mi)  northwest  of 
Monteney,  Mexico,  and  named  it 
Frankenia  leverichii  (Turner  1973). 
Whalen  later  studied  specimens  from 
this  population  as  part  of  her  doctoral 
research  on  the  genus  Frankenia  and 
concluded  that  it  was  not  distinct  from 
■Frankenia  johnstonii  (Whalen  1980), 
thus  this  was  the  single  Mexican 
population  referenced  in  the  listing  rule 
and  the  recovery  plan. 

An  intensive  status  survey  and  study 
of  ecological  and  biological 
characteristics  of  Frankenia  johnstonii 
was  conducted  by  Texas  Parks  and 
Wildlife  Department  (TPWD)  botanist 
Gena  Janssen  between  1993  and  1999. 
The  final  report  for  this  6-year  study 
contained  documentation  for  58 
populations  of  Frankenia  johnstonii  in 


the  U.S.  and  4  in  Mexico  Uanssen  1999). 
Four  of  the  62  total  populations 
reported  by  Janssen  (1999)  were  part  of 
the  7  populations  referenced  in  the 
recovery  plan.  The  results  of  this  recent 
status  survey  have  dramatically 
increased  the  known  numbers  of 
individual  plants,  from  approximately 
1 ,500  at  the  time  of  listing  to  greater 
than  9  million  by  1999.  The  TPWD 
status  survey  resulted  in  an  expansion 
of  the  species'  known  range  to  the 
northwest,  east  and  south  in  Texas,  and 
to  the  north  of  the  previously  known 
location  in  Mexico  (Janssen  1999). 

All  58  U.S.  populations  of  Frankenia 
johnstonii  identified  in  Janssen's  1999 
report  occur  primarily  on  private  land, 
but  a  portion  of  one  population  in  Stan- 
County  is  located  on  a  Lower  Rio 
Grande  Valley  National  Wildlife  Refuge 
(LRGVNWR)  tract.  A  second  population 
occurs,  partially,  in  the  Texas 
Department  of  Transportation's  (TDOT) 
Highway  83  right-of-way  in  Zapata 
County.  A  third  population,  foimd 
growing  on  three  private  ranches  in 
western  Zapata  Coimty,  also  extends 
onto  land  below  the  307-foot  elevation 
mark  adjacent  to  Falcon  Reservoir.  All 
property  below  this  elevation  mark  is 
controlled  by  the  International 
Boundary  and  Water  Conunission 
(IBWC).  A  fourth  population,  also  in 
close  proximity  to  Falcon  Reservoir, 
may  also  be  on  IBWC-controUed  land 
but  Janssen  was  unable  to  determine 
exact  land  ownership  for  this 
population  (Janssen  1999). 

Using  Pavlik's  suggested  method  of 
deriving  an  estimated  ininimum  viable 
population  size  (MVP)  (Pavlik  1996),  we 
calculated  that  approximately  2,000 
individual  plants  may  constitute  a 
conservative  estimate  for  a  Frankenia 
johnstonii  MVP.  We  used  this  estimated 
MVP  to  evaluate  the  distribution  of 
known  Frankenia  johnstonii 
populations  in  relation  to  threats  to 
those  sites.  Table  1  displays  the 
numbers  of  small,  intermediate-sized, 
and  large  populations  in  each  Texas 
county  and  in  Mexico,  grouped  with  the 
smallest  populations  numbering  below 
the  calculated  MVP,  the  intermediate- 
sized  populations  containing  between 
2,000  to  5,000  plants,  and  the  largest 
populations  consisting  of  greater  than 
5,000  individuals. 


Table  1.— Number  and  Location  of  Small,  Intermediate-Sized  and  Large  Frankenia  Johnstonii  Populations 


Number  of  individual  plants 

Starr  Coun- 
ty, TX 

Zapata 
County,  TX 

Webb             ., 
County,  TX          ^^^'^° 

Less  than  2,000 

5 
1 

1 

16 

6 

13 

1 
2 

4 

1 

Between  2,000  and  5,000  

1 

Greater  than  5,000  

0 

TJable  1.— Number  and  Location  of  Small,  Intermediate-Sized  and  Large  Frankenia  Johnstonii  Populations— 
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Number  of  individual  plants 


Unknown  #  of  plants 


Total  number  of  Populations 


i 


Starr  Coun- 
ty. TX 


16 


Zapata 
County,  TX 


Webb 
County,  TX 


35 


Mexico 


5f  the  7  Frankenia  johnstonii 
populations  confirmed  in  Webb  County, 
4  have  greater  than  5,000  individual 
plants,  and  1  of  the  4  is  described  as 
containing  "hundreds  of  thousands  of 
plants'  (Janssen  1999).  Two  of  the  7 
populations  consist  of  between  2,000 
and  5,000  plants,  and  1  has  less  than 
2,000  plants. 

Thirty-five  Frankenia  johnstonii 
populations  are  documented  in  Zapata 
County,  13  of  which  have  greater  than 
5,000  plants,  with  several  of  the  13 
composed  of  more  than  a  million 
individuals  (Janssen  1999).  Six  of  the  35 
populations  have  between  2,000  and 
5,000  plants,  and  16  have  less  than 
2,000  plants. 

For  the  16  Frankenia  johnstonii 
populations  reported  from  Stan  County, 
only  7  were  confirmed  by  Janssen's  site 
visits  (Janssen  1999).  One  of  the  16  had 
approximately  10,000  plants.  1  had 
approximately  2,000  plants,  and  5  had 
less  than  2,000  plants.  For  the  9  Stan- 
County  populations  not  visited  by  the 
TPWD  principal  investigator,  locality 
information  was  provided  by  another 
biologist  who  furnished  no  data  on 
numbers  of  individuals  or  condition  of 
the  plants  (Janssen  1999). 

A  total  of  5,600  individual  plants 
were  estimated  from  two  of  the  four 
Mexican  Frankenia  johnstonii    ' 
populations.  Although  the  individual 
plant  numbers  are  not  available  for  the 
remaining  two  populations,  one  was 
described  by  a  Mexican  botanist  as 
being  "Abundante!"  (Janssen  1999). 

In  Texas,  approximately  80%  of 
potential  habitat  has  been  surveyed  for 
Frankenia  johnstonii  (Gena  Janssen, 
Janssen  Biological,  pers.  comm.  2001). 
Landowner  permission  for  access  was 
one  of  the  primary  factors  affecting  the 
extent  of  potential  habitat  covered  by 
surveys,  since  parts  of  all  populations 
located  to  date  occur  on  privately 
owned  land.  Within  Texas,  a  greater 
extent  of  suitable  habitat,  defined  by  the 
presence  of  the  conect  types  of  soils, 
exists  in  Zapata  County  rather  than  in 
the  neighboring  Starr  or  Webb  Counties 
(Janssen,  pers.  comm.  2000).  Zapata  was 
the  county  most  intensively  surveyed  by 
Janssen  between  1993  and  1996,  and  the 
relatively  higher  numbers  of  landowners 
willing  to  grant  access  in  this  county 


may  be  correlated  with  an  extensive 
landowner  outreach  campaign 
conducted  by  TPWD  (Janssen  1996, 
1999).  In  some  cases  in  Zapata  County, 
there  was  high  potential  for  the 
presence  of  additional  populations  on 
land  that  adjoined  ranches  with  known 
populations,  however  permission  to 
access  these  areas  was  not  attainable, 
therefore  presence/absence  could  not  be 
confirmed.  Landowner  contacts  were 
not  as  readily  available  for  Stan  and 
Webb  Counties,  and  additional 
population  locations  are  possible  in 
those  counties.  In  Mexico,  the  level  of 
effort  to  survey  for  Frankenia  johnstonii 
has  been  limited.  It  is  probable  that 
populations  remain  undiscovered 
throughout  suitable  habitat  in  all  three 
Texas  counties,  with  the  highest 
potential  in  Zapata  County,  and  in 
Mexico  (Janssen,  pers.  comm.  2001). 
Although  only  locality  data  has  been 
documented  thus  far  for  plants  in  the 
nine  Stan  County  populations,  further 
assessment  of  these  plants  (such  as  their 
numbers  and  condition)  is  a  possibility 
in  the  future. 

At  the  time  of  listing,  we  considered 
Frankenia  johnstonii  to  be  vulnerable  to 
extinction  due  to  the  following:  (1)  The 
low  number  and  restricted  distribution 
of  populations;  (2)  low  numbers  of 
individual  plants;  (3)  threats  to  the 
integrity  of  the  species'  habitat  such  as 
clearing  and  planting  to  improve 
pasture  species,  including  introduced 
grasses;  and  (4)  direct  loss  from 
construction  associated  with  highways, 
residential  development,  and  oil-  and 
natural  gas-related  activities;  and  (5)  the 
species'  low  reproductive  potential. 

The  intensive  survey  effort  by  TPWD 
in  South  Texas  has  shown  Frankenia 
johnstonii  to  be  much  more  widespread 
and  abundant  than  was  known  at  the 
time  of  listing  or  when  the  recovery     * 
plan  was  prepared.  Initial  fears 
regarding  the  species'  vulnerability  to 
competition  from  exotic  plant  species 
such  as  buffelgrass  (Pennisetum  ciliare) 
have  been  alleviated  by  the  results  of 
biological  and  ecological  research  on 
this  species.  Analysis  of  data  collected 
for  soils,  structural  characteristics,  and 
composition  of  the  sunounding  plant 
community  show  Frankenia  johnstonii 
to  be  well  adapted  to  the  harsh 


environment  in  which  it  is  a  dominant 
vegetative  component.  This  plant  is  a 
halophytic  (salt-loving)  perennial, 
suited  to  life  in  hyper-saline  soils  in 
which  the  elevated  salinity  and  sodium 
levels  are  likely  to  exclude  buffelgrass. 
the  grass  species  that  is  most  frequently 
planted  for  pasture  improvement 
purposes  in  Webb,  Zapata,  and  Stan- 
Counties  (John  Lloyd-Reilley,  U.S. 
Department  of  Agriculture,  Natural 
Resource  Conservation  Service,  pers. 
comm.  2001).  In  fact.  Frankenia 
johnstonii  is  the  dominant  woody 
species  within  the  plant  community 
where  it  is  found  (Janssen  1999). 

Mechanical  and  chemical  brush- 
clearing  practices  that  are  commonly 
used  prior  to  planting  pasture  grasses 
can.  however,  adversely  impact 
Frankenia  johnstonii  populations  or 
portions  thereof  by  uprooting  or 
damaging  plants.  In  order  to  address 
conservation  concerns  associated  with 
land  management  practices.  TPWD 
conducted  an  extensive  endangered  and 
rare  species  education  and  outreach 
campaign  in  Webb.  Zapata,  and  Stan- 
Counties  that  encompassed  activities 
such  as  landowner  meetings, 
coordination  with  the  U.S.  Department 
of  Agriculture's  (USDA)  Natural 
Resource  Conservation  Service  (NRCS), 
county  fair  exhibits,  development  of 
printed  information,  and  school 
presentations.  This  campaign  promoted 
conservation  of  Frankenia  johnstonii,  in 
part  by  sharing  the  results  of  Janssen's 
field  studies  on  the  ecology  and  biology 
of  this  species.  In  October  2000,  a 
presentation  was  made  to  NRCS  District 
Conservationists  from  Webb,  Zapata, 
and  Stan  Counties  to  emphasize  their 
agency's  role  in  helping  landowners 
identify  and  avoid  impacts  to  Frankenia 
johnstonii  population  sites,  especially  in 
light  of  the  futility  of  converting  the 
land  on  these  hyper-saline  sites  to 
pastures  of  buffelgrass.  The  inability  of 
buffelgrass  to  tolerate  the  high  soil 
salinities  typically  found  at  Frankenia 
johnstonii  sites  results  in  the  failure  of 
grass  plantings  to  thrive,  the  associated 
loss  of  time.  energ>'.  and  money  in 
trying  to  establish  the  grass,  and  an 
increased  potential  for  soil  erosion  since 
the  site  is  left  without  vegetative  cover 
(Janssen  1999). 
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In  a  further  effort  to  promote 
conservation  of  populations  occurring 
on  private  land,  TPWD  initiated  a 
volimtary  conservation  agreement  in 
1995  that  was  designed  to  protect 
Fmnkenia  johnstonii  from  mechanical 
and  chemical  habitat  alteration  and 
overstocking  of  cattle.  These  agreements 
have  been  signed  by  10  landowners 
controlling  19  of  the  largest  populations 
and  will  endure  for  10  years  from  the 
date  of  signature  (Janssen  1999). 

Protection  for  Frankenia  johnstonii  on 
public  land  is  assured  for  the  portion  of 
the  one  population  that  extends  onto  a 
Lower  Rio  Grande  Valley  National 
Wildlife  Refuge  tract.  The  refuge 
monitors  the  status  of  these  plants  and 
considers  protection  of  that  part  of  the 
population  whenever  activities  are 
being  planned  for  that  tract.  At  the 
TDOT's  Highway  83  right-of-way 
population  site,  installation  of  reflector 
stakes  is  used  to  protect  the  plants  from 
mowing  and  from  Border  Patrol 
maintenance  activities  (Janssen,  pers. 
comm.  2001). 

We  used  a  Geographic  Information 
System  (GlS)-based  analysis  of  the 
distribution  of  Frankenia  johnstonii 
populations  in  relation  to  locations  of . 
existing  and  proposed  highways,  and 
residential  developments  (Shelley  and 
Pillich  2000),  to  pinpoint  the  U.S. 
populations  most  likely  to  be  threatened 
by  these  types  of  activities,  as  well  as 
those  populations  furthest  removed 
from  them.  The  results  of  this  analysis 
showed  that  18  of  the  intermediate- 
sized  and  largest  populations  remain  in 
remote  locations  on  rangeland,  where 
threats  from  road  and  residential 
construction  activities  are  diminished 
(Janssen  1999,  Shelley  and  Pulich  2000). 
Portions  of  10  of  the  intermediate-sized 
and  largest  populations  occur  within  1 
mile  of  State  Highway  83,  State 
Highway  16,  or  State  Highway  359,  3  of 
the  main  transportation  arteries  in  this 
re^on. 

Thirteen  of  the  smallest  (less  them 
2,000  individuals)  Frankenia  johnstonii 
populations  occur  on  remote  rangeland, 
removed  from  road  and  residential 
construction  threats.  Of  the  remaining 
10  smaller  populations,  3  occur  within 
1  mile  of  State  Highway  83  while  4 
others  are  found  in  close  proximity  to 
Falcon  Reservoir  where  residentid 
construction  is  Ukely  to  remain  a  threat. 

Oil  and  gas  exploration  and 
production  activities,  which  can  pose 
threats  to  portions  of  populations  via 
road  or  well-pad  construction  or 
clearing  of  seismic  lines,  were  nearly 
impossible  to  quantify  or  to  project  in 
terms  of  futvue  geographic  sitings.  The 
TPWD  did  offer  to  search  for 
populations  and  delineate  perimeters. 


thereby  helping  companies  to  avoid 
Frankenia  johnstonii,  but  no  companies 
have  signed  emy  type  of  agreements  to 
date.  However,  the  landowner 
conservation  agreements  include 
provisions  for  landowners  to  contact 
TPWD  whenever  damage,  including  that 
caused  by  oil  and  gas  activities, 
accidentally  occurs  or  is  anticipated  so 
that  TPWD  can  inspect  populations  and 
make  recommendations  for  avoidance  or 
recovery. 

Rare  species  can  be  vulnerable  to 
reproductive  failure,  and  low 
reproductive  potential  was  considered  a 
potential  threat  to  Frankenia  johnstonii 
(Turner  1980,  USFWS  1988).  Among  the 
factors  that  can  contribute  to  the  risk  of 
reproductive  failure  in  plants  are  high 
dependence  on  specialized  pollinators, 
absence  of  back-up  reproductive 
mechanisms  such  as  self-fertilization 
and  vegetative  reproduction,  and  poor 
ability  to  compete  for  pollinators 
(Janssen  1999).  The  results  of 
reproductive  biology  studies  for 
Frankenia  johnstonii,  as  reported  in 
Janssen  and  Williamson  (1996)  and 
Janssen  (1999),  show  that  this  species  is 
a  generalist  rather  than  a  specialist  with 
regard  to  insect  pollinators,  hosting  a 
variety  of  bees  and  flies.  This  reduces 
the  danger  associated  with  declines  in 
any  specific  pollinator  species.  The  high 
rates  of  floral  visitation  at  Frankenia 
johnstonii  by  these  insects  shows  the 
plant  to  be  competing  successfully  for 
pollinators,  and  it  is  readily  cross 
pollinated  (Janssen  1999). 

Previous  Federal  Action 

Federal  government  actions  on  this 
species  began  with  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report  (House  Document  No.  94—51). 
which  included  Frankenia  johnstonii  in 
the  endangered  category,  was  presented 
to  Congress  on  January  9,  1975.  On  July 
1,  1975,  we  published  a  notice  in  the 
Federal  Re^er  (40  FR  27823)  that 
formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context 
of  section  4(c)(20),  now  section 
4(b)(3)(A),  of  the  Act.  and  of  our 
intention  thereby  to  review  the  status  of 
those  plants.  Frankenia  johnstonii  was ' 
included  as  endangered  in  this  notice. 
On  June  16. 1976,  we  published  a  notice 
in  the  Federal  Register  (41  FR  24524) 
soliciting  comments  on  the  Smithsonian 
report  in  order  for  the  finally  adopted 
rule  to  be  as  acciuate  and  effective  as 
possible.  Fmnkenia  johnstonii  was 
proposed  for  listing  as  an  endangered 
species  on  July  8, 1983  (48  FR  31414). 
The  final  rule  listing  Frankenia 


johnstonii  as  an  endangered  species  was 
published  August  7,  1984  (49  FR 
31418).  The  Johnston's  Frankenia 
Recovery  Plan  was  completed  in  1988 
(USFWS  1988). 

Federal  involvement  with  Frankenia 
johnstonii  subsequent  to  listing  has 
included  funding  for  activities  such  as 
surveys  for  new  locations,  monitoring  of 
known  and  new  populations,  and 
collection  and  analysis  of  ecological  and 
biological  data.  A  GIS-based  approach 
for  analyzing  threats  to  the  continued 
existence  of  the  species  was  contracted 
by  us  to  Southwest  Texas  State 
University  (Shelley  and  Pulich  2000). 
The  species  has  been  included  in  all 
informal  section  7  consultations  over 
Federal  projects  occurring  in  suitable 
habitat  in  Starr  and  Zapata  Counties, 
and  more  recently  in  Webb  County, 
Texas,  as  new  populations  were 
delimited.  This  species  has  not  been 
included  in  any  formal  consultations. 

On  February  8,  1997,  we  received  a 
petition  dated  February  3,  1997,  from 
the  National  Wilderness  Institute.  The 
petitioner  requested  that  the  Service 
remove  Frankenia  johnstonii  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants  on  the  basis  of 
original  data  error.  We  were  not  able  to 
act  on  this  petition  upon  receipt  due  to 
the  low  priority  assigned  to  delisting 
activities  in  our  Fiscal  Year  1997  Listing 
Priority  Guidance  which  was  published 
in  the  Federal  Register  on  December  5, 
1996  (61  FR  64475).  That  guidance 
clarified  the  order  in  which  the  Service 
would  process  nilemakings  following 
two  related  events — (1)  the  lifting  on 
April  26,  1996,  of  the  moratoriimi  on 
final  listings  imposed  on  April  10,  1995 
(Pub.  L.  104-6).  and  (2)  the  restoration 
of  significant  funding  for  listing  through 
the  passage  of  the  onmibus  budget 
reconciliation  law  on  April  26, 1996. 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996. 

The  Fiscal  Year  1997  Listing  Priority 
Guidance  identified  delisting  activities 
as  the  lowest  priority  (Tier  4).  Due  to  the 
large  backlog  of  higher  priority  listing 
actions,  we  did  not  conduct  any 
delisting  activities  during  Fiscal  Year 
1997.  hi  Fiscal  Year  1993.  with  a 
reduced  backlog  of  higher  priority 
listing  actions,  we  were  able  to  return  to 
a  more  balanced  listing  program.  We 
also  placed  delisting  activities  within 
Tier  2  in  our  Fiscal  Years  1998  and  1999 
Listing  Priority  Guidance,  published  in 
the  Federal  Register  on  May  8.  1998  (63 
FR  25502). 

We  began  to  process  the  Frankenia 
johnstonii  petition  under  the  1998 
guidance.  At  that  time  we  believed  that 


the  petitioners  did  not  adequately 
present  information  about  die  status, 
distribution,  and  abundance  of  the 
species  and  that  they  did  not  address 
any  of  the  potential  threats  to  the 
species.  The  petition  requested  that  we 
remove  this  plant  from  die  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  on  the  basis  of  original  data 
error  and  cited  the  Report  to  Congress 
on  the  Endangered  and  Threatened 
Species  Recovery  Program.  USFWS. 
1990.  Washington  DC.  as  stating  that 
"New  populations  have  been  found  in 
the  lower  Rio  Grande  Valley  and  this 
species  now  appears  to  be  more 
abundant  and  widespread  than 
previously  thought."  The  petitioner  also 
indicated  that  informadon  akeady  in    , 
our  possession  showed  that  this  plant 
was  significantly  more  abundant  than 
known  at  the  time  of  listing. 

Although  the  petitioner  referred  to 
sufficient  information  being  in  oiur 
possession  to  validate  their  request  for 
delisting,  we  did  not  have  this  level  of 
data  within  our  files  at  that  time.  We 
also  did  not  have  locality  maps,  size  or 
viability  information  for  all  the  known 
populations,  or  the  data  to  analyze 
threats  to  these  populations  at  the  time 
of  the  draft  administrative  finding.  We 
also  anticipated  extensive  new 
information  being  made  available  in  the 
near  future  from  an  ongoing  study  of  the 
species  by  TPWD.  Thus  we  did  not  go 
forward  with  a  finding  at  that  time. 

We  received  the  TPWD  report,  dated 
December  15,  1999,  in  the  spring  of 
2000.  Based  upon  information 
contained  in  the  report,  as  discussed 
throughout  this  proposed  rule,  we  made 
a  determination  to  proceed  with  a 
proposed  rule  to  delist  Frankenia 
johnstonii.  Thus,  this  proposed  rule 
consdtutes  om  90-day  and  12-month 
finding  for  the  petition  to  delist 
Frankenia  johnstonii. 

Summary  of  Factors  Afifecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  the  available 
information,  including  the  TPWD's  1999 
status  report,  we  have  determined  that 
Frankenia  johnstonii  (Correll)  should  be 
removed  from  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants. 
Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424)  issued  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists  of  threatened 
and  endangered  species.  The  same 
procedures  apply  to  reclassifying 
species  or  removing  them  from  these 
lists.  A  species  may  be  determined  to  be 
an  endangered  or  threatened  species 
based  on  the  best  scientific  and 


commercial  information  available 
regarding  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to 
Frankenia  johnstonii  (Correll) 
(Johnston's  fi-ankenia)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  extent  of  past  land  conversion 
activities  across  the  range  of  Frankenia 
johnstonii,  including  brush  control, 
planting  of  buffelgrass  or  other  non- 
native  grasses,  or  construction  activities 
that  may  have  resulted  in  the  loss  of  this 
plant,  has  not  been  quantified  (Janssen, 
pers.  comm.  1998).  In  the  1990s,  road 
construction  proliferated  across  the 
South  Texas  landscape,  concentrating  in 
corridors  along  the  Rio  Grande  with  the 
growth  of  small  towns  and 
multiplication  of  international  bridges. 
Oil  and  gas  exploration  and  production 
activities  have  proceeded  throughout 
the  region,  accompanied  by  associated 
pipeline  construction,  including 
extensions  of  pipelines  into  Mexico. 
Fiber  optic  lines  and  cellular 
communication  towers  are  frequent 
additions  to  the  landscape  as  we  have 
seen  from  the  increasingly  visible 
presence  of  the  towers  and  section  7 
consultations  for  these  structures.  These 
types  of  construction  activities  have 
accelerated  since  the  passage  of  the 
North  American  Free  Trade  Agreement 
and  have  the  potential  to  fragment 
habitat  and  destroy  portions  of 
Frankenia  johnstonii  populations 
(Shelley  and  Pulich  2000). 

Frankenia  johnstonii  is  restricted  to 
highly  specialized  habitats  with  high 
salt,  and  sometimes  gypsum  content,  in 
the  soils.  Although  the  historical  land 
use  at  these  locations  has  primarily  been 
livestock  grazing,  the  recovery  plan 
alludes  to  additional  intensive  land  uses 
(e.g.,  road  construction,  oil  and  gas 
activities,  and  gypsum  mining,  as  well 
as  other  widespread,  non-specific 
habitat  alterations  such  as  residential 
development  and  reservoir 
construction)  which  can  destroy  these 
specialized  habitats  (USFWS  1988). 
Across  the  South  Texas  Plain,  the 
practice  of  woody  brush  eradication, 
frequently  undertaken  to  improve 
pasture  for  grazing,  has  the  potential  to 
adversely  affect  Frankenia  johnstonii 
populations  or  parts  of  populations. 
These  brush  removal  efforts  have 
generally  been  accomplished  with 
mechanical  means  such  as  bulldozing, 
blading,  root  plowing  and/or  chaining, 
or  by  use  of  herbicides.  After  clearing, 
the  land  is  often  reseeded  with  highly 
competitive,  non-native  grasses, 
primarily  buffelgrass  in  diis  region  of 


Texas.  The  practice  of  root  plowing 
(pulling  a  plow  equipped  with  3  to  6- 
foot-long  tines)  has  historically  been  the 
favored  technique  for  brush  clearing  in 
this  region  of  south  Texas,  although  this 
practice  has  diminished  in  recent  years 
as  cost-share  funding  for  brush  clearing 
has  declined.  Fluctuating  catUe  markets 
and  continuing  drought  in  the  area  have 
provided  impetus  to  south  Texas 
ranchers  to  diversify  their  sources  of 
income.  As  a  result  many  ranchers  have 
shown  increased  interest  in  retaining 
native  brush  habitat  to  enhance  wildlife 
habitat  and  hunting  opportunities,  and 
this  has  also  decreased  brush  clearing 
and  pasture  improvement  activities 
(Arturo  Ibarra.  USDA  NRCS.  pers. 
comm.  2001). 

Although  the  actual  mechanical  and 
chemical  means  of  brush  clearing  can 
directiy  destroy  individual  plants 
(USFWS  1988).  ecological  research 
shows  that  long-term  replacement  of 
Frankenia  johnstonii  by  buffelgrass  or 
other  improved  range  grass  species  is 
unlikely  due  to  the  extraordinarily 
harsh  conditions  of  the  soils  imderlying 
Frankenia  johnstonii  populations. 
Janssen  (1999)  reported  soil  analyses 
fit)m  within  and  outside  of  Frankenia 
johnstonii  populations  that  showed  soil 
salinity,  sodium  and  sodium  absorption 
ratios  differed  drastically  between  the 
two  areas.  Soil  salinify  within 
populations  averaged  4,444  parts  per 
million  (ppm),  ranging  from  949  to 
10,400  ppm.  Outside  populations,  this 
parameter  averaged  423  ppm,  ranging 
from  123  to  1,430  ppm.  Soil  sodium 
averaged  4,429  ppm  within  populations 
(1,011  to  112,404  ppm),  while  outside  of 
the  populations,  the  average  was  383 
ppm  (21  to  2,983  ppm).  Sodium 
absorption  ratios  averaged  19.02  (5.84- 
55.52)  within  the  populations,  while 
3.38  (0.34-10.05)  was  the  average 
outside.  Janssen  (1999)  found  Frankenia 
yoh/isfOniy  growing  in  and/or 
recolonizing  areas  that  were  root 
plowed  6,  10,  or  15  years  in  the  past. 
She  observed  regrovvth  of  this  plant  in 
eight  populations  or  subpopulations  and 
described  one  subpopulation,  still 
replowed  annually,  as  having  "'pockets 
of  Frankenia  johnstonii  hanging  on." 

Frankenia  johnstonii  has  leaves  with 
a  number  of  structural  features 
characteristic  of  both  halophytes  and 
xerophytes,  enabhng  the  plant  to 
tolerate  extremely  saline  soils.  As  a 
halophyte,  the  plant  can  absorb  and 
accumulate  salt.  This  salt  accumulation 
within  the  plant  changes  the  osmotic 
gradient,  allowing  the  root  cells  to 
absorb  water  from  the  soil  solution.  Salt 
glands  within  the  leaves  then  extrude 
the  salt  onto  the  leaf  surface.  These 
structural  adaptations  equip  the  species 
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to  live  in  extremely  salty  soils.  Although 
Frankenia  johnstonii  is  found  in  arid, 
saline,  gypseous  (relatively  high  gypsum 
content)  habitat  in  open  areas  with  high 
light  intensities,  it  is  not  found  in 
adjacent,  less  saline  soils.  The  patchy 
occurrence  of  these  high-salinity  soil 
pockets  or  inclusions  (units  too  small  to 
be  mapped  within  a  soil  series)  within 
larger  areas  of  less  saline  soils  results  in 
the  characteristic  cliunped  pattern  of 
Frankenia  johnstonii's  distribution. 
Relatively  few  other  plant  species  occur 
within  the  Frankenia  johnstonii 
populations,  but  this  species  assemblage 
is  consistently  found  at  all  Frankenia 
johnstonii  sites.  Janssen  (1999)  suggests 
that  this  species  successfully  competes 
within,  but  not  outside,  these  saline 
pockets  of  soil. 

Since  nearly  all  of  the  known 
populations  of  Frankenia  johnstonii 
occiu'  on  private  land,  the  TPWD's 
voluntary  landowner  conservation 
agreements  were  designed  to  help 
conserve  the  species  using 
recommendations  concerning  certain 
land  management  practices.  These 
recommendations  included  avoiding 
root  plowing,  bulldozing,  disking,  roller 
chopping  and  herbicide  applications  in 
Frankenia  johnstonii  sites,  as  well  as 
relieving  areas  containing  populations 
from  grazing  pressure  associated  with 
overstocking  of  animal  units.  The 
agreements  also  provided  TPWD 
personnel  access  for  purposes  of 
monitoring  populations  at  least  once 
annually.  For  the  13  populations  that 
contain  greater  than  10,000  individual 
plants,  12  are  covered  imder  signed 
voluntary  conservation  agreements.  For 
the  14  populations  that  contain  between 
2,000  and  10.000  plants,  7  populations 
are  covered  by  signed  voluntary 
conservation  agreements.  The  earliest 
signatures  were  obtained  in  June  1996, 
and  the  most  recent  was  signed  in  July 
1998. 

The  impacts  of  construction  projects 
on  Frankenia  johnstonii  populations, 
especially  highway  improvements  and/ 
or  commercial  or  residential  building 
that  is  stimulated  by  highway 
construction  or  improvements,  may  be 
limited  to  the  footprint  of  the  project. 
Twelve  of  the  known  U.S.  populations 
of  Frankenia  johnstonii  occur  within  1 
mile  of  Highways  83. 16,  or  359,  three 
of  the  largest  roads  crossing  the  Texas 
range  of  this  species.  These  highways 
are  also  among  the  roads  most  likely  to 
imdergo  expansions  as  trade  from 
Mexico,  and  commercial  and  residential 
development,  increases. 

Human  population  growth  in  Webb. 
Zapata,  and  Starr  Coimties  has  more 
than  doubled  since  1970  and  is 
projected  to  double  or  triple  again  by 


2030;  however,  this  growth  is  not 
uniformly  distributed  across  the  three 
counties.  Instead,  people  are 
concentrating  residential  development 
in  a  few  geographic  areas,  with  the 
highest  level  of  growth  in  and  around 
the  City  of  Laredo  in  Webb  County. 
Major  areas  of  growth  follow  the 
primary  transportation  corridors 
including  Interstate  35  and  Highway  83, 
and  along  the  Rio  Grande  downstream 
of  the  Falcon  Lake  Reservoir  (Shelley 
and  Pulich  2000).  According  to  Shelley 
and  Pulich  (2000),  relatively  few  people 
are  living  far  from  the  cities  and 
highways.  If  the  current  trend  in 
population  growth  holds,  this  growth  is 
unlikely  to  impact  those  individual 
populations  or  subpopulations  of 
Frankenia  johnstonii  that  are  distant 
from  centers  of  residential  development 
or  transportation  corridors.  The  fact  that 
much  of  the  land  within  these  three 
counties  is  away  from  the  well- 
established  transportation  corridors 
should  have  the  effect  of  discouraging 
explosive  growth.  Additionally,  the  high 
salinity  of  the  soils  supporting 
Frankenia  johnstonii,  in  conjunction 
with  the  arid  climate  of  the  area,  results 
in  highly  erodible  soils  that  will  not 
support  plant  communities  desired  by 
most  real  estate  developers  (Shelley  and 
Pulich  2000).  Existing  Frankenia 
johnstonii  populations  that  are  distant 
from  current  development  are  likely  to 
thrive  in  their  unique  environment 
(Shelley  and  Pulich  2000). 

The  development  of  colonias,  or  low- 
income,  unincorporated  settlements  that 
lack  nmning  water,  wastewater 
treatment,  or  other  services,  has 
generally  occiirred  outside  of 
incorporated  communities.  The  largest 
concentrations  of  colonias  are  found 
near  the  transportation  corridors  and 
near  the  cities  at  the  international 
boimdary  along  the  Rio  Grande  (Shelley 
and  Pulich  2000).  The  majority  of 
colonias  in  Starr  Coimty  are  found  along 
Highway  83  and  the  Rio  Grande.  One 
population  of  Frankenia  johnstonii  that 
faces  potential  impacts  from  developing 
colonias  also  extends  onto  a  national 
wildlife  refuge  tract  and  would  therefore 
be  partially  protected. 

In  Zapata  County,  there  are  fewer 
recorded  colonias.  with  the  majority 
located  near  the  northern  end  of  Falcon 
Reservoir  along  Highway  83.  Two 
Frankenia  johnstonii  populations 
appear  to  be  most  at  risk  from  colonias 
in  this  geographic  area.  One  of  these  is 
found  within  a  subdivision,  and  its 
futiue  is  unclear  because  it  consists  of 
three  "neighborhood"  subpopulations 
that  extend  onto  property  with  multiple 
ownerships  and  existing  homes, 
suggesting  that  further  development 


may  be  forthcoming.  The  plants  were 
described  as  being  in  excellent-to-good 
condidon  when  the  population  was 
surveyed  (Janssen  1999).  The  second 
population,  although  close  to  Highway 
83,  has  remained  in  good  shape  over  the 
30  years  since  it  was  first  reported 
(Janssen  1999).  This  population  extends 
partially  on  TDOT's  roadway  right-of- 
way.  The  TDOT  and  TPWD  have 
enacted  a  verbal  agreement  providing 
for  reflector  posts  around  the  population 
to  protect  it  from  mowing  and  Border 
Patrol  maintenance  activities  (Janssen, 
pers.  comm.  2001). 

In  Webb  County,  the  majority  of 
colonias  are  south,  east,  and  north  of 
Laredo,  concentrated  along  Highway  83 
and  the  Rio  Grande,  Farm  to  Market 
Road  1472  and  the  Rio  Grande,  and  to 
the  east  along  Highway  359  (Shelley  and 
Pulich  2000).  In  these  areas,  the 
Frankenia  johnstonii  population 
appearing  to  be  most  vulnerable  occurs 
within  a  colonia,  and  futiue  prospects 
for  its  long-term  survival  are  described 
as  "grim"  (Janssen  1999). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  is  no  evidence  to  indicate  that 
this  species  is  collected  for  commercial, 
recreational,  scientific,  or  educational 
purposes. 

C.  Disease  or  Predation 

Turner's  1980  status  report  and  the 
species'  recovery  plan  allude  to 
Frankenia  johnstonii  plants  under 
heavy  grazing  pressure  having  a 
"hedged  or  clipped  appearance  common 
in  plants  grazed  by  cattle."  The 
detrimental  effects  referred  to  in  the 
recovery  plan  (USFWS  1988)  were 
browsing  of  tender,  new  growth  that 
might  contribute  to  lowered 
reproductive  success  and  direct 
trampling  of  yoimg  plants  or  seedlings, 
as  well  as  soil  compaction,  which  may 
negatively  affect  germination.  Janssen 
(Janssen  and  Williamson  1993)  observed 
that  the  population  showing  the  most 
harmful  effects  of  grazing  was  one 
where  the  fenced  area  was  inadequate  to 
support  the  number  of  cattle  being 
stocked  and  the  animals  were  not 
receiving  any  type  of  supplemental  feed. 
R.  Cobb  observed  cottontail  rabbits  and 
jackrabbits  nibbling  on  Frankenia 
johnstonii,  and  she  surmises  that  other 
manunals  may  also  browse  on  it. 
Janssen  (1999)  siunmarized  anecdotally 
that  she  had  seen  little  difference  in  the 
appearance  oi  Frankenia  johnstonii 
populations  between  ranches  with  and 
without  cattle  in  6  years  of  field 
observations  and  concluded  that  grazing 
is  not  a  direct  threat,  except  possibly  to 
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those  sites  under  poor  range 
management. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Endangered  plants  do  not  receive  a 
high  degree  of  protection  on  private 
property  under  the  Act.  If  the 
landowner  is  not  using  Federal  funding 
or  does  not  require  any  type  of  Federal 
permit  or  authorization,  listed  plants 
may  be  removed  at  any  time  luiless 
prohibited  by  State  law.  Under  chapter 
88  of  the  Texas  Parks  and  Wildlife  Code, 
any  Texas  plant  that  is  placed  on  the 
Federal  list  as  endangered  is  also 
required  to  be  listed  by  the  State  as 
endangered.  In  addition  to  the  State  of 
Texas  regulations  pertaining  to  listing, 
other  State  laws  may  apply.  The  State 
prohibits  taking  and/or  possession  of 
listed  plants  for  commercial  sale,  or  sale 
of  all  or  any  part  of  an  endangered, 
threatened,  or  protected  plant  from 
public  land.  Scientific  permits  are 
required  for  purposes  of  collection  of 
endangered  plants  or  plant  parts  from 
public  lands  for  scientific  or  educational 
purposes.  Commercial  permits  must  be 
obtained  from  the  Texas  Parks  and 
Wildlife  Department  to  collect 
endangered  plants  from  private  land — 
only  if  the  collector  intends  to  sell  the 
plants  or  plant  material.  The  destruction 
or  removal  of  any  plant  from  a  State 
park  without  a  permit  from  the  TPWD 
Director  is  unlawful.  If  this  proposed 
delisting  rule  is  finalized,  we  anticipate 
that  Texas  will  also  remove  Frankenia 
johnstonii  from  its  State  list  of 
endangered  species. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  removal  and 
possession  of  endangered  plants  from 
areas  under  Federal  jurisdiction.  A 
portion  of  one  population  of  Frankenia 
johnstonii  is  located  in  one  of  our 
National  Wildlife  Refuges.  A  small 
portion  of  another  population  is 
growing  in  a  highway  right-of-way 
where  it  is  afforded  some  protection 
from  TDOT  mowing  and  Border  Patrol 
maintenance  activities.  Portions  of  one, 
and  possibly  two,  other  Zapata  County 
populations  extend  onto  IBWC- 
controlled  property.  The  remainder  of 
the  4  aforementioned  populations,  as 
well  as  the  other  54  populations  foimd 
in  the  United  States,  are  on  privately 
owned  land.  The  regulations  described 
above,  and  the  conservation  activities 
agreed  upon  for  19  populations  between 
the  landowners  and  the  TPWD,  help  to 
provide  protection  for  a  number  of  the 
U.S.  populations. 

We  are  not  aware  of  any  measures 
being  taken  by  Mexico  to  protect 
Frankenia  johnstonii.  It  appears  that  the 
populations  known  to  us  are  all  on 


ranchland.  We  will  be  contacting  the 
Mexican  Government  during  the 
comment  period  for  this  proposed  rule 
for  any  additional  information  that  they 
may  have  on  the  status  of  the  species  in 
Mexico. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Certain  inherent  biological 
characteristics,  including  small  numbers 
of  individuals,  restricted  distribution, 
and  low  reproductive  potential,  were 
also  thought  to  affect  the  continued 
existence  of  Frankenia  johnstonii 
(USFWS  1988).  Turner  (1980)  observed 
seed  set  at  less  than  50  percent  in  the 
natviral  habitat,  and  Poole  noted  that 
seedlings  are  rarely  seen  (USFWS  1988). 
The  recovery  plan  for  Frankenia 
johnstonii  refeped  to  the  approximately 
1 ,500  plants  known  at  the  time  of 
listing,  and  their  occurrence  in  small 
populations  with  none  greater  than  a 
few  hundred  plants,  as  implying  a  small 
gene  pool  with  limited  variability  and 
therefore  a  diminished  capacity  for 
tolerating  stresses  and  threats.  The 
recovery  plan  indicated  that  scattered 
populations  and  disjunct  distributions 
are  commonly  seen  in  the  genus 
Frankenia.  Whalen's  (1980) 
reproductive  data  in  the  systematic 
analysis  of  the  genus  Frankenia  showed 
Frankenia  johnstonii  had  little 
propensity  to  reproduce.  Tiuiier  (1980) 
found  low  seed  viability  (<50%)  and 
had  problems  germinating  seeds. 

Janssen  collected  data  on 
reproductive  characteristics  from  six 
large  populations  in  Webb  (2),  Zapata 
(3),  and  Starr  (1)  Counties.  All  attempts 
at  germination  in  a  greenhouse  ended  in 
failure,  which  was  attributed  to 
insufficient  light  conditions  within  the 
greenhouse  (Janssen  and  Williamson 
1996,  Janssen  1999).  Results  of  field 
observations  showed  that  this  species 
flowers  throughout  the  year,  but  less 
abundantly  in  winter,  with  the  highest 
numbers  of  flowers  and  fruit  in  spring/ 
early  siunmer.  The  flowers  show  no 
apparent  morphological  barriers  to  self- 
pollination.  For  plants  having  a 
reproductive  system  where 
gametophytic  (the  sexual  generation  of  a 
plant  which  produces  gametes) 
incompatibility  is  the  case,  the 
incompatibility  can  show  up  as  an 
inhibition  of  pollen  tube  growth,  but 
differential  pollen  tube  growth  was  not 
observed  in  Frankenia  johnstonii. 
Analysis  of  pollen  grain  viability 
resulted  in  a  variance  from  94-100% 
with  an  average  of  96%.  A  large  variety 
of  diurnal  pollinators  visited  Frankenia 
johnstonii  flowers  including  flies,  bees, 
and  butterflies,  with  bee  flies  and  bees 
being  the  most  common.  Within  the 


fruit,  only  one  of  three  ovules  typically 
developed  into  a  seed;  the  other  two 
aborted  (Janssen  1999).  The  percentage 
of  seed  set  among  populations  that 
Janssen  studied  ranged  from  15-30 
percent.  Using  seed  viability  tests.  31 
percent  of  the  seeds  were  found  to  be 
viable.  Results  of  soil  seed  bank  analysis 
from  three  populations,  over  1  year's 
time,  yielded  the  germination  of  only 
four  total  seedlings.  Seedling 
recruitment,  as  monitored  within  two 
populations,  showed  82  and  85  percent 
recruitment. 

The  results  of  Janssen  and 
Williamson's  reproductive  analysis  of 
Frankenia  johnstonii  showed  this 
species  to  he  a  generalist  with  respect  to 
pollinators.  Floral  visitation  rates  were 
high,  and  the  species  appeared  to 
successfully  compete  for  pollinators. 
Although  Frankenia  johnstonii  is 
readily  cross-pollinated,  this  species 
also  has  a  floral  morphology  that  allows 
self-pollination,  and  self-compatibility 
is  indicated  (Janssen  and  Williamson 
1996.  Janssen  1999).  Janssen  (1999) 
concluded  that  "although  self- 
pollination  can  result  in  less  genetic 
variability,  it  may  not  be  so  detrimental 
for  plants  that  occupy  narrow  ecological 
habitats." 

Plant  population  growth  and  stability 
can  be  limited  by  the  production  of 
viable  seeds,  especially  if  there  is  not 
asexual  reproduction.  Frankenia 
johnstonii  does  not  reproduce 
vegetatively,  so  seed  production  is 
critical.  Seed  production  depends  on 
plant  size,  fruit-to-flower  ratio,  and 
number  of  seed-producing  ovules.  With 
respect  to  the  three  aforementioned 
factors,  Frankenia  johnstonii  has  low 
fruit-to-flower  ratio,  low  seed  set,  and 
low  seed  viability.  Janssen  (1999) 
acknowledged  that  her  results  regarding 
these  factors  may  reflect  decreased  vigor 
in  the  limited  number  of  populations  on 
which  she  was  able  to  conduct 
reproductive  studies. 

With  respect  to  long-term  survival  of 
the  seeds,  the  seed  bank  does  not  appear 
to  be  a  persistent  reservoir  of  buried 
viable  seeds.  The  seeds  are  small  in  size, 
may  remain  for  the  most  part  in  the 
above-ground  litter,  and  probably  could 
not  emerge  if  buried  deep.  The  seed's 
thin  coat  does  not  favor  long-term 
survival  in  the  soil,  but  is  suited  for 
taking  in  water  fast  and  then 
subsequently  germinating.  This  may  be 
the  reason  that,  despite  low  seed  set  and 
viability,  those  seeds  that  do  germinate 
have  a  high  rate  of  recruitment  (82 
percent  and  85  percent  in  the  two 
populations  studied).  The  fruit  does  not 
appear  to  be  specialized  for  dispersal, 
and  the  seedlings  are  always  found  in 
close  proximity  to  the  parent.  Timing  of 
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germination  and  seedHng  size  are 
critical  in  determining  the  fate  of 
seedlings.  The  variation  in  timing  of 
germination  and  seedling  survival  seen 
in  Frankenia  johnstonii  may  be  tied  to 
rainfall  amounts.  Seedling  loss  seems  to 
be  primarily  a  result  of  browsing, 
trampling,  and  drought  stress  (Janssen 
1999). 

Frankenia  johnstonii  occius  in  well- 
dehned  clumps  within  well-delineated 
salt  flats  or  saline  openings  in  the  brush 
(Janssen  and  Williamson  1994).  This 
species  lives  in  open  areas  (amount  of 
bare  ground  equaling  50  percent  within 
populations)  where  it  is  subjected  to 
high  light  intensities.  The  plant 
assemblages  within  Frankenia 
johnstonii  populations  differ  from  those 
in  the  brush  community  outside  of  those 
populations.  Line  intercept  sampling 
data  from  29  populations  showed  a 
distinct,  recurring  assemblage  of  plants 
at  each  Frankenia  johnstonii  population 
site  (Janssen  1999).  This  species  is  the 
woody  dominant  where  it  occurs, 
having  the  highest  relative  dominance, 
frequency,  density,  and  coverage 
compared  to  other  woody  species 
within  this  hypersaline  environment. 
Frankenia  johnstonii  also  has  the 
highest  importance  value  in  this  species 
assemblage,  followed  by  Varilla  texana, 
Prosopis  reptans.  Thymophylla 
pentachaeta,  and  Opuntia  leptocaulis, 
respectively.  The  importance  value 
provides  an  indication  of  the 
importance  of  the  species  in  the  habitat 
since  its  value  is  equal  to  the  sum  of  the 
relative  density,  relative  dominance, 
and  relative  frequency  of  the  species. 
These  five  plant  species  are  consistently 
found  at  each  Frankenia  johnstonii 
population  site  (Janssen  1999). 

In  summary,  the  threats  to  Frankenia 
johnstonii's  future,  as  discussed  in 
Factor  E,  focused  on  the  species'  small 
number  of  individuals,  restricted 
distribution,  and  low  reproductive 
potential.  With  regard  to  the  small 
number  of  individuals,  it  is  now  known 
that  Frankenia  johnstonii  is  much  more 
prevalent  than  originally  thought,  with 
greater  than  9  million  plants  found 
between  1993  and  1999.  The  discovery 
of  51  new  populations  since  the  time 
the  recovery  plan  was  approved  has 
brought  the  total  to  58  known  locations. 
These  new  population  discoveries  have 
expanded  the  geographic  range  of  the 
species  to  include  a  third  county  in 
Texas  and  a  third  state  in  Mexico. 
Although  the  reproductive 
characteristics  of  Frankenia  johnstonii 
may  contribute  to  a  reproductive 
potential  that  is  relatively  lower  than 
many  flowering  plant  species,  this  plant 
appears  to  be  adapted  to  the  arid  climate 
and  the  saline  soils  which  it  inhabits. 


This  species  can  take  advantage  of 
sporadic  rainfall  events,  using  the 
available  moisture  to  germinate  quickly. 
It  readily  cross  pollinates,  but  also  has 
the  capability  to  self-fertilize.  This  plant 
hosts  a  variety  of  pollinators,  reducing 
its  dependence  on  the  survival  of  any 
one  pollinator  species.  It  is  unlikely  that 
human  activities  have  altered  the 
effectiveness  of  Frankenia  johnstonii's 
reproduction,  except  in  cases  where 
seedling  survival  has  been  adversely 
impacted  by  livestock  trampling,  a 
situation  exacerbated  by  overstocking. 

The  regulations  at  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if  (1) 
it  becomes  fextinct,  (2)  it  recovers,  or  (3) 
the  original  classification  data  were  in 
error.  We  conclude  that  the  data 
supporting  the  original  classification 
were  incomplete,  and  new  data  show 
that  removing  Frankenia  johnstonii 
from  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  is 
warranted.  After  conducting  a  review  of 
the  species'  status,  we  determine  that 
the  species  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  nor  is  it  likely  to  become  in 
danger  of  extinction  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Given 
the  expanded  range,  number  of  newly 
discovered  population  locations  and 
individuals,  the  lack  of  competition 
from  introduced  grasses,  the  remoteness 
of  some  of  the  larger  populations,  and 
the  protection  offered  by  a  number  of 
landowners  who  control  those 
populations,  we  conclude,  based  on  the 
best  scientific  and  commercial 
information,  that  Frankenia  johnstonii 
does  not  warrant  the  protection  of  the 
Act. 

The  Act  requires  us  to  make  biological 
decisions  based  upon  the  best  scientific 
and  commercial  data  available.  In 
accordance  with  our  peer  review  policy 
(59  FR  34270),  we  will  solicit  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  on  this  proposed  rule. 

Efifect  of  Delisting 

Removal  of  Frankenia  johnstonii  from 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants  would  relieve 
Federal  agencies  from  the  need  to 
consult  with  us  to  insiue  that  any  action 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  this  species. 

The  1988  amendments  to  the  Act 
require  that  all  species  which  have  been 
delisted  due  to  recovery  efforts  be 


monitored  for  at  least  5  years  following 
delisting.  Frankenia  johnstonii  is  being 
proposed  for  delisting  primarily  due  to 
new  information  about  this  species, 
rather  than  due  to  recovery.  This  new 
information  has  expanded  the  species' 
known  range,  has  greatly  increased 
number  of  known  populations  and 
individual  plants,  and  has  clarified  life 
history  requfrements  that  apparently 
give  Frankenia  johnstonii  a  competitive 
advantage  in  the  unique  habitat  it 
occupies.  The  Act  does  not  require  a 
post-delisting  monitoring  plan  for 
Frankenia  johnstonii.  However,  some 
voluntary  monitoring  will  occur, 
covering  19  populations  on  private  land 
and  a  portion  of  1  population  on  refuge 
land.  Ten  landowners  have  signed 
conservation  agreements,  covering  19 
separate  populations,  with  the  TPWD 
agreeing  to  protect  this  species  on  their 
property  and  allowing  annual 
monitoring  of  its  status. 

The  objectives  listed  in  the  Johnston's 
Frankenia  Recovery  Plan  include 
protecting  the  existing  habitat  in  the 
United  States,  identifying  essential 
habitat  required  for  the  species' 
continued  existence,  contacting 
landowners  and  working  together  to 
create  management  plans  to  protect  the 
plants,  and  obtaining  permanent 
protection  of  at  least  one  site.  The 
TPWD  has  (beginning  in  1999)  initiated 
photo-monitoring  at  those  populations 
located  on  properties  for  which 
voluntary  conservation  agreements  were 
signed.  Monitoring  will  continue  at 
those  sites  for  10  years.  The  Service's 
Lower  Rio  Grande  Valley  National 
Wildlife  Refuge  will  continue  to 
monitor  Frankenia  johnstonii  on  the  one 
refuge  tract  where  it  occurs,  as  well  as 
surveying  for  this  species  on  any  new 
tracts  which  are  being  considered  for 
purchase.  Samples  of  Frankenia 
johnstonii  seeds  will  be  collected  for 
cryogenic  storage  as  part  of  a  seed 
collection  project  targeting  listed  and 
priority  plant  species  of  the  Lower  Rio 
Grande  area,  a  cooperative  effort 
between  the  Service  and  the  San 
Antonio  Botanical  Garden. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
imder  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 


Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
'  'Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  this  rule 
will  have  no  effect  on  Federally 
recognized  Indian  tribes. 

Clarity  of  Regulations 

Executive  Order  12866  requires  each, 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  th^t 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  imderstanding 
the  interim  rule?  What  else  could  we  do 
to  make  the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  about 
how  we  could  make  this  rule  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  also  may  e- 
mail  comments  to:  Exsec@ios.doi.gov. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  You  may 
call  361/994-9005  to  make  an 
appointment  to  view  the  files. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
Under  limited  circumstances,  as 
allowable  by  law,  we  can  withhold  from 
the  rulemaking  record  a  respondent's 
identity.  If  you  wish  us  to  withhold 
your  name  and/or  address,  you  must 
state  this  prominently  at  the  begiiming 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representing  an  organizadon  or 
business,  available  for  pubHc  inspection 
in  their  entirety. 
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The  primary  author  of  this  document 
is  Robyn  Cobb,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  propose  to  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 


PART17— [AMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  1^  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  removing  the 
entry  "Frankenia  johnstonii"  under 
"FLOWERING  PLANTS"  from  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants. 

Dated:  August  9,  2003. 
Steve  Williams, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-12748  Filed  5-21-03:  8:45  am] 

BILUNG  CODE  43ia-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[i.O.051503A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings  and 
hearings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council) 
Advisory  Panels  (APs)  will  meet  on  June 
6  and  7,  2003,  and  the  Council  will  hold 
its  118th  meeting  June  10  through  13, 
2003,  in  Honolulu,  HI.  (see 
SUPPLEMENTARY  INFORMATION  for  specific 
times,  dates,  and  agenda  items). 
ADDRESSES:  The  AP  meetings  will  be 
held  at  the  Council  Office  Conference 
Room,  1164  Bishop  St.,  Suite  1400, 
Honolulu,  HI;  telephone:  808  522-8220. 
The  Council  meeting  will  be  held  at  the 
Ala  Moana  Hotel,  410  Atkinson  Drive, 
Honolulu,  HI;  telephone:  808-955^811. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Times 

APs 

The  Commercial,  Recreational, 
Subsistence/Indigenous  and  Ecosystem 
and  Habitat  sub-panels  will  meet  jointly 
on  Friday,  June  6,  2003,  from  8:30  a.m. 
to  noon.  Sub-panels  will  meet^ 
individually  on  Friday,  Jime  6,  2003, 
from  1:30  p.m.  to  5  p.m.  and  continue 
on  Saturday,  June  7,  2003,  from  8:30 
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a.m.  to  12  noon.  Panels  will  meet  in  a 
plenary  session  from  1:30  p.m.  to  5  p.m. 
on  Saturday,  June  7,  to  review 
recommendations.  The  agenda  for  the 
Advisory  Panel  meetings  will  include 
the  items  listed  below.  Public  conunent 
periods  will  be  provided  throughout  the 
agenda.  The  order  in  which  agenda 
items  are  addressed  may  change.  The 
APs  will  meet  as  late  as  necessary  to 
complete  scheduled  business. 

Friday.  June  6,  2003 

1.  Welcome  and  introductions 

2.  Status  of  previous  advisory  panel 
recommendations 

3.  Overview  of  Council  decision- 
making process 

4.  Report  from  Island  coordinators 

5.  Report  on  oceanic  conditions 
(water  temperature)  svurounding  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI)  archipelago 

6.  Bottomfish  fisheries 

A.  Guam  offshore  bottomfish 
management 

B.  Commimity  demonstration  project 
Mau  Zone  new  entry  criteria 

C.  Bottomfish  overfishing/overfished 
control  rule 

D.  Status  of  State  of  Hawaii 
bottomfish  area  closures 

7.  Marine  protected  areas  (MP As) 

A.  Establishing  process  for  identifying 
reserve  preservation  areas  in  the 
Northwestern  Hawaiian  Islands  (MVHI) 

B.  Use  of  MPAs  in  fishery 
management  (e.g.  Hawaii  legislature 
initiative,  California  Channel  Islan'as 
and  longline  closures) 

C.  Comments  on  reserve  preservation 
areas  in  the  NWHI. 

8.  Pelagic  fisheries 

A.  Marlin  management 

B.  Seabird  mitigation 

C.  Sea  Turtle  mitigation 

D.  Growing  use  of  personal  fish 
aggregation  devises 

9.  Small  boat  outreach  issues 

10.  Report  on  finfish  farming 

1 1 .  Sub-panel  break-out  sessions  to 
discuss  issues  and  develop 
recommendations 

Saturday.  June  7,  2003 

12.  Sub-panel  break-out  sessions 
continue  from  8:30  a.m.  to  12  noon 

13.  Joint  panel  session  reconvenes  at 
1:30  p.m.  to  review  and  finalize 
recommendations  to  the  Council 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Council  will  meet  on  June  10, 
2003.  Enforcement/Vessel  Monitoring 
System  (V^S)  from  7:30  a.m.  to  9  a.m.; 
Fishery  Rights  of  Indigenous  People 
from  7:30  a.m.  to  9  a.m.;  International 
Fisheries/Pelagics  from  9  a.m.  to  12 


noon;  Bottomfish  from  9:00  a.m.  to  12 
noon;  Ecosystem  and  Habitat  from  1:30 
p.m.  to  3  p.m.;  Crustaceans  from  3  p.m. 
to  4:30  p.m.;  and  Executive/Budget  and 
Program  from  4:30  p.m.  to  6  p.m. 

In  addition,  the  Council  will  hear 
recommendations  from  its  APs,  plan 
teams  (PTs),  scientific  and  statistical 
committees  (SSCs),  and  other  ad  hoc 
groups.  Public  comment  periods  will  be 
provided  throughout  the  agenda.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Council  will 
meet  as  late  as  necessary  to  complete 
scheduled  business. 

Public  Hearings 

Public  hearings  will  be  held  at  3:30 
p.m.  on  Thursday,  June  12,  2003,  on  the 
issues  of  management  of  marlin 
fisheries  in  Hawaii,  and  sea  turtle 
conservation  measures;  at  11:30  a.m  on 
Friday,  June  13,  2003,  on  the  issuance 
of  commimity  development  program 
(CDP)  Mau  Zone  bottomfish  permits; 
and  at  11:45  a.m.  on  Friday,  June  13, 
2003,  on  managing  Guam's  offshore 
bottomfish  fishery.  The  agenda  during 
the  full  Coimcil  meeting  will  include 
the  items  listed  here. 

Wednesday.  June  11.  2003 

1.  Introductions 

2.  Approval  of  Agenda 

3.  Approval  of  117th  Meeting  Minutes 

4.  Island  Reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  CNMI 

5.  Regional  constituent  meeting  with 
Bill  Hogarth 

6.  Reports  from  Federal  fishery 
agencies  and  organizations 

A.  Department  of  Commerce 

(1)  NMFS 

(a)  Pacific  Islands  Region 

(b)  Pacific  Island  Fisheries  Science 
Center 

(2)  NOAA  General  Counsel,  Pacific 
Islands  Region 

(3)  National  Ocean  Service  (NOS) 

(a)  National  Marine  Sanctuaries 
Program 

(b)  Pacific  Services  Center 

B.  Department  of  the  Interior,  U.S. 
Fish  and  Wildhfe  Service 

C.  U.S.  State  Department 

7.  Enforcement  and  VMS 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Enforcement  activities  of  local 
agencies 

D.  Status  of  violations 

E.  Report  on  enforcement  meeting 

(1)  Outreach  efforts 

(2)  American  Samoa  vessel 
monitoring  system  costs 

(3)  Electronic  data  reporting  for 
Hawaii  longline  fleet 


8.  Precious  coral  fisheries:  Status  of 
industry 

9.  Crustaceans  fisheries 

A.  Main  Hawaiian  Islands  lobster 
stock  assessment 

B.  Lobster  tagging  administrative 
report 

Thursday,  June  12,  2003 

Guest  speaker:  David  Pauley:  "The 
Sea  Around  Us  Project" 

10.  Pelagic  fisheries 

,  A.  2002  annual  report 

B.  Report  on  American  Samoa 
scientific  data  collection  project 

C.  Report  on  Hawaii  longline  observer 
program 

D.  Report  on  phase  two  of  chute  trials 
for  seabird  conservation 

E.  Tiulle  conservation 

(1)  Implementation  plan  for 
conservation  activities 

(2)  Fishery  management  alternatives 
(action  item) 

F.  Marlin  management  (Action  item) 

G.  Status  of  environmental  impact 
statements  (EISs) 

(1)  Supplemental  pelagic  EIS 

(2)  Main  Hawaiian  Islands  turtle  EIS 

(3)  Observer  program  EIS 

(4)  Turtle  experiment  EIS 

H.  Small  boat  outreach  issues 

I.  International  meetings  and  issues 

(1)  FAO  Committee  on  Fisheries 
meeting 

(2)  NMFS  tiutle  bycatch  meeting 

(3)  23'^'*  turtle  symposium 
J.  Public  hearing  on  turtle 

conservation  measures,  and  on 
management  of  marlin  fisheries  in 
Hawaii.  Current  tiutle  conservation 
measures  for  turtles  which  interact  with 
the  Hawaii-based  longline  fishery 
include  a  complete  closure  of  all 
shallow  set  swordfish  target  longline 
fishing  north  of  the  equator  and  a 
seasonal  closure  in  April  and  May  each 
year  of  fishing  grounds  south  of  the 
Hawaiian  Islands  (from  15°  N.  lat.  to  the 
equator,  and  from  145°  W.  long,  to  180° 
long.).  The  Council  wiU  consider 
whether  to  amend  the  Fishery 
Management  Plan  for  the  Pelagics 
Fishery  of  the  Western  Pacific  Region 
(Pelagics  FMP)  and  eliminate  the 
southern  April/May  closure,  or  to 
modify  the  closure  so  that  some  areas 
would  remain  open  during  April  and 
May.  The  Council  will  take  public 
comment  on  modifications  to  the 
current  management  regime  before 
taking  further  action  on  this  issue. 
The  Council  staff  will  consider  a 
range  of  alternatives  to  address  the  fact 
that  Pacific  blue  marlin  landings  are 
reportedly  approaching  maximum 
sustainable  yield  (MSY).  Under  new 
overfishing  control  rules  recommended 
by  the  Council  in  its  recent  Sustainable 


Fisheries  Act  amendments,  the  Council 
will  be  required  to  reduce  fishing 
mortality  if  overfishing  is  determined  to 
be  occurring,  if  the  stock  is  determined 
to  be  overfished,  or  if  the  fishery  is 
identified  to  be  approaching  an 
overfished  condition.  The  degree  to 
which  fishing  mortalify  by  Council 
managed  fisheries  should  be  reduced  is 
unclear  given  that  these  fisheries  are  a 
small  percentage  of  Pacific-wide 
harvests.  The  Council  will  deliberate  on 
the  appropriate  scale  of  response,  and 
on  the  appropriate  measures  that  it 
could  adopt  as  a  preferred  alternative  in 
an  amendment  to  the  Pelagics  FMP, 
should  this  be  required.  The  Council 
will  take  public  comment  on  whether  an 
amendment  to  the  Pelagics  FMP  is 
necessary,  and  if  so,  what  should  be  the 
preferred  alternative  in  the  amendment 
to  the  Pelagics  FMP. 

11.  Indigenous  fishery  rights 

A.  Transmittal  of  Hawaii  marine 
conservation  plans 

B.  Community  demonstration  projects 
program 

(1)  Report  on  first  solicitation 

(2)  Report  on  2nd  Solicitation 

C.  Mau  Zone  community 
development  program  (see  bottomfish) 

D.  Annual  Report  to  Congress 

Friday,  June  13,  2003 

12.  Ecosystems  and  Habitats 

A.  Report  on  the  NOS  NWHI  Reserve 
Science  Workshop 

B.  NMFS/Council  NWHI  symposium 

C.  Report  from  Council  MPAs 
working  group 

D.  Report  on  Secretariat  of  the  Pacific 
Communities  Coastal  Fishery 
Management  Meeting 

E.  Report  on  the  U.S.  Coral  Reef  Task 
Force  Meeting 

(1)  February  26  Meeting 

(2)  Pacific  coral  reef  fisheries 
management  workshop 

F.  Status  of  the  Coral  Reef  Ecosystem 
Fishery  Management  Plan 

13.  Bottomfish  Fisheries 

A.  2002  Annual  report  modules 

B.  Status  of  Main  Hawaiian  Island 
management  program 

C.  Overfishing  control  rule/MSY 

D.  Report  on  NWHI  bottomfish 
observer  program  ' 

E.  New  entry  criteria  for  Mau  Zone 
community  development  program 
bottomfish  permits  (Action  item) 

F.  Guam  offshore  bottomfish 
management  (Action  Item) 

G.  Public  hearing  on  final  action  for 
Mau  Zone  community  development 
program  bottomfish  permits  and  Guam 
offshore  bottomfish  management. 

The  Council  will  consider  alternatives 
to  take  final  action  on  a  process  for 
issuing  NWHI  Mau  Zone  bottomfish 


CDP  permits.  The  three  alternatives  to 
be  considered  for  selecting  participants 
for  the  program  include  a  random 
selection  process  (lottery),  a  weighted 
point  system,  and  evaluation  criteria. 
Each  alternative  will  be  used  in  concert 
with  the  Western  Pacific  community 
eligibility  criteria  as  described  in  a 
Federal  Register  document  published 
on  April  16,  2002  (67  FR  18512).  The 
Council's  preferred  alternative  adopted 
by  the  Council  at  is  117**'  meeting  in 
Saipan  on  February  12,  2003,  was 
incorporated  into  the  existing  draft 
framework  amendment  "Measure  to 
Establish  Eligibility  Criteria  for  New 
Entry  into  the  Northwestern  Hawaiian 
Islands  Mau  Zone  Limited  Access 
System".  The  revised  framework 
regulatory  amendment  incorporates  the 
CDP  permit  issuance  process  to  be 
presented  and  considered  for  final 
action  by  the  Council  at  this  meeting. 

The  Council  will  also  consider 
alternatives  and  intends  to  take  final 
action  to  manage  Guam's  offshore 
bottomfish  fishery.  The  Council 
considered  management  alternatives  at 
its  117th  Council  meeting  in  February 
2003,  and  selected,  as  its  preferred 
alternative,  the  option  to  prohibit 
targeting  of  bottomfish  management  unit 
species  (BMUS)  using  vessels  longer 
than  50  ft(15.24  m)  that  fish  in  Federal 
waters  within  50  nautical  miles  from 
shore.  In  addition  the  preferred 
alternative  would  require  Federal 
permits  and  reports  for  all  vessels  over 
50  ft  (15.24  m)  in  length  that  land 
BMUS  in  Guam. 

Recent  entry  of  larger  vessels  into  the 
Guam  bottomfish  fishery  has  raised 
concerns  regarding  data  collection  gaps 
and  resource  status.  These  vessels 
harvest  deep-slope  species  on  offshore 
seamounts  (or  "banks")  in  Federal 
waters,  land  the  bottomfish  at  Guam's 
commercial  port,  and  export  the 
bottomfish  to  Japan.  Neither  the  level  of 
fishing  effort  nor  the  amount  of 
bottomfish  harvested,  which  is  believed 
to  have  started  in  2001,  is  known. 
Guam's  creel  survey  does  not  cover  fish 
landed  at  the  commercial  port  and  the 
exported  fish  are  not  sold  through  any 
establishments  that  participate  in  the 
voluntary  sales  ticket  monitoring 
program.  Onaga  (Etelis  coruscans) 
appears  to  be  the  primary  species  that 
is  targeted. 

The  southern  banks  have  been  fished 
for  many  years  by  Guam-based 
bottomfish  fishermen  using  smaller 
vessels  that  engage  in  a  mix  of 
subsistence,  recreational,  and  small- 
scale  commercial  fishing,  particularly  in 
the  summer  months,  when  weather 
conditions  tend  to  be  calmer.  Most  of 
the  vessels  fishing  on  the  southern 


banks  target  the  shallow-water 
bottomfish  complex,  but  some  target  the 
deep-water  complex. 

It  is  unknown  at  this  time  whether  the 
new  component  of  the  fishery  is  having 
significant  impacts  on  marine  resources. 
Initial  discussions  with  fishery 
managers  and  Guam's  fishing 
community  (through  a  public  scoping 
meeting  held  on  Guam  August  8,  2002 
and  February  8,  2003),  indicate  that  the 
catch  of  fish  by  this  new  component 
may  lead  to  localized  overfishing  of  the 
bank  area. 

14.  Program  Planning 

A.  Legislation  updates 

B.  Status  of  Pacific  Islands  Region 

C.  Pacific  fishery  management 
coordinating  consultation 

D.  Social  science  research  planning 

E.  Exclusive  Economic  Zone  data 
collection 

F.  Report  on  fishery  data  coordination 
committee  meeting/WPacFIN 

15.  Administrative  matters 

A.  Financial  reports 

B.  Administrative  reports 

C.  Upcoming  meetings  and  workshops 
including  the  119th  Council  meeting 

D.  AP.  SSC,  PT  and  Sea  turtle  working 
group  appointments 

16.  Other  business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
808-522-8220  (voice)  or  808-522-8226 
(fax),  at  least  5  days  prior  to  the  meeting 
date. 

Authority:  1801  et  seq. 
Dated:  May  16.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-12743  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.051403C] 
RIN  0648-AQ68 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Amendment  17 

agency:  National  Marine  Fisheries 

Service  (NMFSh  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  NMFS  aimounces  that  the 
Pacific  Fishery  Management  Council 
(Council)  has  submitted  Amendment  17 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  for  Secretarial 
review.  Amendment  17  would  revise 
the  Council's  annual  groundfish 
management  process  so  that  it  would 
become  a  biennial  process  with  a  NMFS 
public  notice  and  comment  period  prior 
to  implementation  of  the  biennial 
specifications  and  management 
measures.  Amendment  17  is  intended  to 
ensure  that  the  specifications  and 
management  measures  process  comports 
with  a  Court  ruling  to  make  the 
Council's  development  process  for 
specifications  and  management 
measures  more  efficient,  and  to 
streamline  the  NMFS  regxdatory  process 
for  implementing  the  specifications  and 
management  measures. 
DATES:  Comments  on  Amendment  17 
must  be  received  on  or  before  July  21, 
2003. 

ADDRESSES:  Comments  on  Amendment 
17  or  supporting  documents  should  be 
sent  to  D.  Robert  Lohn,  Administrator, 
Northwest  Region,  NMFS,  Sand  Point 
Way  NE.,  BIN  C15700,  Seattle,  WA 
98115-0070;  or  to  Rodney  Mclnnis, 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

Copies  of  Amendment  17  and  the 
Environmental  Assessment/  Regulatory 
Impact  Review  (EA/RIR)  are  available 
from  Donald  Mclsaac,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Ave.,  Suite  224. 
Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  (Northwest  Region, 
NMFS),  phone:  206-526-6140;  fax:  206- 
526-6736  and;  e-mail: 
yvonne.dereynier@noaa.gov. 


SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Web  site  of  the  Office  of  the  Federal 
Register's  Web  site  at:  http://www/ 
access/gpo.gov/su docs/acesl  40.html. 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
regional  fishery  management  council  to 
submit  fishery  management  plans  or 
plan  amendments  to  NMFS  for  review 
and  approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  NMFS,  immediately  upon 
receiving  a  fishery  management  plan  or 
amendment,  to  publish  notification  in 
the  Federal  Register  that  the  fishery 
management  plan  or  plan  amendment  is 
available  for  public  review  and 
comment.  At  the  end  of  the  comment 
period,  NMFS  considers  the  public 
comments  received  diuing  the  conunent 
period  described  above  in  determining 
whether  to  approve,  partially  approve, 
or  disapprove  the  fishery  management 
plan  or  plan  amendment. 

Amendment  1 7  is  administrative  in 
nature  and  is  intended  to  revise  Council 
and  NMFS  processes  associated  with 
the  specifications  and  management 
measures.  This  annual  process 
establishes  harvest  "specifications," 
which  are  harvest  levels  or  limits  such 
as  acceptable  biological  catches, 
optimum  yields,  or  allocations  for 
different  user  groups.  Management 
measures,  such  as  trip  limits,  closed 
times  and  areas,  and  gear  restrictions  are 
also  set  in  the  annual  regulatory 
process.  Since  1990.  in  order  to  use  the 
most  recent  scientific  information 
possible,  the  Council  has  aimually 
developed  its  recommendations  for 
specifications  and  management 
measmes  in  a  two-meeting  process 
(usually  its  September  and  November 
meetings)  followed  by  a  NMFS  final 
action  published  in  the  Federal  Register 
and  made  available  for  public  comment 
after  the  effective  date  of  the  action.  In 
2001.  NMFS  was  challenged  on  this 
process  in  Natural  Resources  Defense 
Council.  Inc.  v.  Evans,  168  F.Supp.  2d 
1149  (N.D.  Cal.  2001)  and  the  Court 
ordered  NMFS  to  provide  prior  public 
notice  and  allow  public  comment  on  the 
aiuiual  specifications.  Amendment  17 
would  amend  the  FMP's  framework  for 
developing  annual  specifications  and 
management  measures  to  include  time 
for  NMFS  to  publish  a  proposed  rule  for 
the  specifications  and  management 
measures,  followed  by  a  final  rule. 

In  addition  to  needing  to  revise  the 
notice  and  comment  procedure 
associated  with  the  specifications  and 


management  measures,  the  Council 
wished  to  take  a  new  look  at  efficiency 
in  the  aimual  management  process. 
Groimdfish  management  workload 
levels  have  grown  in  recent  years, 
particularly  those  associated  with 
setting  aimual  harvest  levels  for  both 
depleted  and  healthy  stocks.  Because  of 
the  increasing  workload  associated  with 
developing  specifications  and 
management  measures,  the  Coimcil  and 
NMFS  have  had  less  time  for  addressing 
many  other  important  groimdfish 
fishery  management  issues.  NMFS  has 
recently  asked  all  of  the  fishery 
management  councils  to  consider  how 
they  might  streamline  their  processes 
for  developing  regulatory 
recommendations.  Amendment  17 
responds  to  this  request  by  setting  the 
specifications  and  management 
measures  process  for  biennial,  rather 
than  annual,  development  and 
implementation. 

Public  comments  on  Amendment  1 7 
must  be  received  by  July  21,  2003,  to  be 
considered  by  NMFS  in  the  decision 
whether  to  approve,  disapprove,  or 
partially  approve  Amendment  17.  A 
proposed  rule  to  implement 
Amendment  1 7  has  been  submitted  for 
Secretarial  review  and  approval.  NMFS 
expects  to  publish  and  request  public 
comment  on  proposed  regulations  to 
implement  Amendment  1 7  in  the  near 
future. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  16.  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc.  03-12885  Filed  5-21-03;  8:45  am) 
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comments. 


SUMMARY:  NMFS  is  proposing  a  rule  that 
would  require  vessels  registered  to 
Pacific  Coast  groimdfish  fishery  limited 
entry  permits  to  carry  and  use  mobile 
vessel  monitoring  system  (VMS) 
transceiver  units  while  fishing  in  the 
exclusive  economic  zone  (EEZ)  off  the 
coasts  of  Washington,  Oregon,  and 
California.  This  action  is  necessary  to 
monitor  compliance  with  large-scale 
depth-based  restrictions  for  fishing 
across  much  of  the  continental  shelf. 

This  proposed  rule  also  requires  the 
operators  of  any  vessel  registered  to  a 
limited  entry  permit  and  any  other 
,    commercial  or  tribal  vessel  using  trawl 
gear,  including  exempted  gear  used  to 
take  pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  and  sea 
cucumber,  to  declare  their  intent  to  fish 
within  a  conservation  area  specific  to 
their  gear  type,  in  a  manner  that  is 
consistent  with  the  conservation  area 
requirements.  This  action  is  intended  to 
further  the  conservation  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management 
Plan(FMP)  by  allowing  fishing  to 
continue  in  areas  and  with  gears  that 
can  harvest  healthy  stocks  with  little 
incidental  catch  of  low  abundance 
species. 

DATES:  Comments  must  be  received  by 
July  21,  2003. 

ADDRESSES:  Send  comments  to,  D. 
Robert  Lohn,  Administrator,  Northwest 
Region,  NOAA  Fisheries,  7600  Sand 
Point  Way,  NE,  Seattle,, WA  98112,  Attn: 
Becky  Renko.  Comments  also  may  be 
sent  via  facsimile  (fax)  to  206-526- 
6736.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR/IRFA)  prepared  for  this  action 
may  be  obtained  from  the  Pacific 
Fishery  Management  Council  (Council) 
by  writing  to  the  Council  at  7700  NE 
Ambassador  Place,  Portland,  OR  97220, 
phone:  503-820-2280,  or  may  be 
obtained  from  William  L.  Robinson, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  N.E.,  BIN  C15700,  Bldg.  1, 
SeatUe,  WA  98115-0070.  Send 
comments  on  collection-of-information 
requirements  to  the  NMFS  address 
above  and  to  the  Office  of  Information 
and  Regulatory  Affairs  (OII^),  Office  of 
Management  and  Budget  (0MB), 
Washington  DC  20503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Renko  or  Yvonne  deReynier 
(Northwest  Region,  NMFS)  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  accessible  via  the  Internet  at  the 


Office  of  the  Federal  Register's  Web  site 
at  http://www.access.gpo.gpv/su-docs/ 
aces/acesl40.htm.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
Web  site  at  http://www.nwr.noaa.gov/ 
Isustfsh/gdf shot. htm  and  at  the 
Council's  Web  site  at  http:// 
www.pcouncil.org. 

Specific  Request  for  Comments 

NMFS  is  specifically  seeking 
comment  on:  the  requirements  to  send 
declaration  reports  prior  to  leaving  port; 
prohibition  of  vessels  registered  to 
limited  entry  permits  with  trawl 
endorsements  from  activities  other  than 
continuous  transit  through  the  Trawl 
Rockfish  Conservation  Area;  and  the 
requirement  for  continuous  VMS 
position  reports,  particularly  as  it 
applies  to  small  vessels  that  are 
regularly  removed  from  the  water. 


Background 

In  general,  a  variety  of  methods  are 
used  to  routinely  monitor  fishing  fleets 
to  ensure  that  vessel  operators  comply 
with  fishery  regulations.  Traditional 
techniques  used  to  monitor  marine 
fisheries  have  been  relatively  limited 
and  include  monitoring  from  air  and 
surface  craft,  through  on-board  observer 
programs,  and  by  analyzing  catch 
records  and  vessel  logbooks.  The 
efficiency  of  these  traditional 
monitoring  techniques  can  be  enhanced 
by  the  addition  of  VMS  and  the  use  of 
declaration  reports. 

VMS  is  a  tool  that  allows  vessel 
activity  to  be  monitored  in  relation  to 
geographically  defined  management 
areas.  VMS  transceiver  units  installed 
aboard  vessels  automatically  determine 
the  vessel's  position  and  transmit  that 
position  to  a  processing  center  via  a 
conununication  satellite.  At  the 
processing  center,  the  information  is 
validated  and  analyzed  before  being 
disseminated  for  various  purposes, 
which  may  include  fisheries 
management,  surveillance  and 
enforcement.  VMS  transceivers 
automatically  determine  the  vessel's 
position  using  Global  Positioning 
System  (GPS)  satellites.  Generally,  the 
vessel's  position  is  determined  once  per 
hour,  but  the  position  determinations 
may  be  more  or  less  frequent  depending 
on  the  fishery.  VMS  transceivers  are 
designed  to  be  tamper  resistant.  In  most 
cases,  the  vessel  owner  is  not  aware  of 
exactly  when  the  unit  is  transmitting 
and  is  unable  to  alter  the  signal  or  the 
time  of  transtoission.  On  September  23, 
1993  (58  FR  49285)and  March  31,  1994 
(59  FR  15181)  NMFS  published  VMS 
standards  for  transceiver  units  and 


service  providers  used  for  Federal 
fisheries  management. 

hiformation  collected  under  a  VMS 
program  is  subject  to  the  confidentiality 
provisions  of  Section  402  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  6  U.S.C.  1881 
a(h),  and  implementing  regulations  at  50 
CFR  part  600,  Subpart  E.  These 
authorities  specify  in  detail  who  may 
access  and  use  the  information  and  for 
what  purposes. 

Amendment  13  to  the  Pacific  Coast 
groundfish  FMP  recognized  the  value  of 
VMS  systems  in  enforcing  closed  areas 
established  to  reduce  bycatch  levels. 
Amendment  13  also  identified  VMS  as 
a  technological  tool  that  could  be  used 
to  improve  bycatch  management  by 
providing  location  data  that  can  be  used 
in  conjunction  with  observer  data 
collections. 

Time  and  area  closures  have  long 
been  used  in  the  Pacific  Coast 
groundfish  fishery  to  restrict  fishing 
activity  in  order  to  keep  harvests  within 
sector  allocations  and  at  sustainable 
levels  and  to  prohibit  the  catch  of 
certain  species.  Until  September  2002. 
geographically-defined  areas  tended  to 
be  in  nearshore  areas  or  defined  by 
simple  latitude  and  longitude  fines.  On 
September  13,  2002,  NMFS  took 
emergency  action  to  implement  the  first 
depth-based  management  measures  (67 
FR  57973).  This  emergency  rule 
restricted  trawling  north  of  40°10'  N. 
lat.,  in  the  months  of  September- 
December  2002,  to  depths  where 
darkblotched  rockfish,  an  overfished 
species,  was  not  expected  to  be 
encountered.  These  measures  were 
taken  to  keep  the  total  catch  of 
darkblotched  rockfish  below  the  2002 
Optimum  Yield  level.  The  Darkblotched 
Rockfish  Conservation  Area  was  a 
depth-based  management  area  based  on 
bottom  depth  ranges  where 
darkblotched  rockfish  commonly  occur 
(100-250  fin).  This  large,  irregulariy- 
shaped  geographical  area  was  defined 
by  a  series  of  latitudinal  and 
longitudinal  coordinates  which 
generally  follow  depth  (fathom) 
contours.  This  area  differed  from 
previously  closed  areas  because  it 
extends  far  offshore  making  air  and 
surface  craft  enforcement  difficult. 

For  2003,  the  Council  sought  a 
management  strategy  that  would  allow 
fishing  to  continue  in  areas  and  with 
gear  that  can  harvest  healthy  stocks  with 
little  incidental  catch  of  low  abundance 
species  such  as  bocaccio,  yelloweye, 
canary  and  darkblotched  rockfish. 
Measures  must  be  taken  to  protect  these 
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stocks  and  rebuild  them  to  sustainable 
biomass  levels.  Therefore,  the  Council 
recommended  that  NMFS  define 
additional  management  areas  for  the 
groundfish  fishery  that  are  based  on 
bottom  depth  ranges  where  these  low 
abundance  species  are  commonly 
found.  For  2003,  large-scale  depth- 
related  closed  areas,  referred  to  as 
rockfish  conservation  areas  or  RCAs,  are 
being  used  to  restrict  both  commercial 
and  recreational  fishing  across  much  of 
the  Continental  Shelf.  Different  RCAs 
are  established  for  different  gear  types, 
as  not  all  gear  types  encounter  each 
overfished  species  at  the  same  rate  or  in 
similar  areas.  For  example,  groundfish 
bottom  trawling  is  banned  in  some 
RCAs  (known  as  trawl  RCAs);  use  of 
non-trawl  gear  -  such  as  limited  entry 
and  open  access  longline,  pot  or  trap  is 
banned  in  other  RCAs  {known  as  non- 
trawl  RCAs). 

Within  the  RCAs,  fishing  likely  to 
result  in  the  catch  of  substantial 
amounts  of  overfished  species  is 
harmed,  while  other  fishing  is  allowed. 
In  addition,  transit  of  the  RCAs  by 
fishing  vessels  headed  for  open  areas 
seaward  of  the  RCAs  is  allowed. 

The  depth-based  management  strategy 
associated  with  the  RCAs  is  designed  to 
allow  fishing  for  healthy  stocks  to 
continue,  while  protecting  overfished 
species.  However,  it  presents  new 
enforcement  challenges,  and  requires 
new  tools  such  as  VMS  to  supplement 
existing  enforcement  mechanisms. 
NMFS  and  cooperating  enforcement 
agencies  (such  as  the  U.S.  Coast  Guard 
and  state  marine  law  enforcement 
agencies)  will  continue  to  use 
traditional  enforcement  methods  such 
as  aerial  surveillance  and  marine  patrols 
that  have  proved  effective  in  the  past. 
Adding  requirements  for  VMS  and 
declaration  reports  will  allow  the 
enforcement  agencies  to  continuously 
monitor  vessels  fishing  in,  and 
transiting  through,  the  RCAs. 

At  its  September  2002  meeting,  the 
Council  indicated  that  the  information 
provided  by  a  VMS  program  will  be 
beneficial  to  managing  the  groundfish 
fishery,  specifically,  in  maintaining  the 
integrity  of  new,  depth-based 
management  measures.  At  this  same 
meeting,  the  Council  requested  that 
NMFS  further  analyze  a  VMS  program 
and  develop  implementing  regulations. 

At  its  November  2002  meeting, 
following  public  comment  and  Council 
discussion,  the  Council  recommended 
that  NMFS  move  forward  with  a 
proposed  rule  to  implement  a  VMS 
program  for  the  Pacific  Coast  groundfish 
fishery  in  2003.  During  the  initial  phase 
of  this  program  the  Council 
recommended  starting  with  requiring 


vessels  registered  to  limited  entry 
permits  fishing  in  the  EEZ  off  the 
Washington,  Oregon,  and  California 
coasts  to  have  VMS  transceiver  units. 
This  is  intended  to  be  a  pilot  program 
that  begins  with  the  sector  that  is 
allocated  the  majority  of  the  groimdfish 
resources.  In  order  to  implement  a  VMS 
program  effectively,  the  Council  also 
recoirunended  requiring  the  operator  of 
any  vessel  registered  to  a  limited  entry 
permit;  and  any  commercial  or  tribal 
vessel  using  trawl  gear,  including, 
exempted  gear  used  to  take  pink  shrimp, 
spot  and  ridgeback  prawns,  California 
halibut  and  sea  cucumber,  to  declare 
their  intent  to  fish  within  a  conservation 
area  specific  to  their  gear  type,  in  a 
manner  that  is  consistent  with  the 
conservation  area  requirements. 

Although  the  Council  recommended 
that  NMFS  fully  fund  a  VMS  monitoring 
program,  it  is  not  possible  at  this  time 
because  neither  state  nor  Federal 
funding  is  available  for  purchasing, 
installing,  or  maintaining  VMS 
transceiver  units,  nor  is  funding 
available  for  data  transmission.  Because 
of  the  critical  need  to  monitor  the 
integrity  of  conservation  areas  that 
protect  overfished  stocks,  while 
allowing  for  the  harvest  of  healthy 
stocks,  NMFS  believes  it  is  necessary  to 
proceed  with  this  rulemaking.  To  move 
this  rulemaking  forward  at  this  time  it 
is  necessary  to  require  fishery 
participants  to  bear  the  cost  of 
purchasing,  installing,  and  maintaining 
VMS  transceiver  units,  VMS  data 
transmissions,  and  reporting  costs 
associated  with  declaration 
requirements.  If  state  or  Federal  funding 
becomes  available,  fishery  participants 
may  be  reimbursed  for  all  or  a  portion 
of  their  VMS  expenses. 

Declaration  Reports 

Before  the  vessel  is  used  to  fish  in  any 
trawl  RCA  or  the  Cowcod  Conservation 
Areas  (CCA)  in  a  manner  that  is 
consistent  with  the  requirements  of  the 
conservation  areas,  a  declaration  report 
will  be  required  fi'om  (1)  any  vessel 
registered  to  a  limited  entry  permit  with 
a  trawl  endorsement;  (2)  any  vessel 
using  trawl  gear,  including  exempted 
gear  used  to  take  pink  shrimp,  spot  and 
ridgeback  prawns,  California  halibut 
and  sea  cucumber;  and  (3)  any  tribal 
vessel  using  trawl  gear.  In  addition, 
declaration  reports  will  be  required 
from  vessels  registered  to  limited  entry 
permits  with  longline  and  pot 
endorsements,  before  these  vessels  can 
be  used  to  fish  in  any  Non-trawl  RCA 
or  the  CCA.  The  declaration  report  must 
be  submitted  before  the  vessel  leaves 
port  on  the  trip  to  fish  in  an  RCA  or 
CCA.  Each  declaration  report  will  be 


valid  until  cancelled  or  revised  by  the 
vessel  operator.  The  declaration  report 
must  state  the  type  of  fishing  in  which 
the  vessel  will  engage.  If  the  type  of 
fishing  changes,  a  new  declaration 
report  must  be  submitted. 

During  the  period  that  a  vessel  has  a 
valid  declaration  report  on  file  with 
NMFS,  it  cannot  fish  with  a  gear  other 
than  a  gear  type  that  is  within  the  gear 
category  (50  CFR  660.303  (b)(5)) 
declared  by  the  vessel.  In  addition,  on 
any  trip  on  which  a  vessel  fishes  in  an 
RCA  or  CCA,  the  vessel  cannot 
participate  in  any  fishing  that  is 
inconsistent  with  the  restrictions  that 
apply  within  the  RCA  or  CCA. 

Declaration  reports  will  be  submitted 
to  NMFS  by  using  the  VMS  system  or 
another  approved  method,  such  as 
email,  facsimile  or  telephone,  as 
identified  by  NMFS.  Vessel  operators 
making  declaration  reports  will  receive 
a  confirmation  notice  or  number  that 
verifies  that  the  reporting  requirements 
were  satisfied. 

Declaration  Requirements  Example 
#1 :  If  a  vessel  registered  to  a  limited 
entry  permit  with  a  trawl  endorsement 
leaves  port  on  a  trip  to  harvest  Pacific 
whiting  during  the  primary  season,  and 
the  vessel  is  not  used  in  another 
commercial  fishery  in  the  EEZ  off  the 
coasts  of  Washington,  Oregon,  or 
California  during  the  year,  a  declaration 
report  will  be  required  before  the  vessel 
leaves  port  on  its  trip  to  harvest  Pacific 
whiting  with  midwater  trawl  gear  in  the 
Trawl  RCA.  This  is  the  only  declaration 
report  required  for  this  vessel. 

Declaration  Requirements  Example 
#2:  If  a  vessel  registered  to  a  limited 
entry  permit  with  a  trawl  endorsement 
is  used  to  harvest  pink  shrimp  inside 
the  Trawl  RCA  from  April  to  June; 
Pacific  whiting  inside  the  Trawl  RCA 
from  June  to  September;  flatfish  from 
areas  not  inside  the  Trawl  RCA  from 
September  to  December;  and  crab  both 
inside  the  Trawl  RCA  and  from  areas 
not  inside  the  Trawl  RCA  in  December; 
the  following  declarations  will  be 
required:  in  April  a  declaration  will  be 
required  to  identify  the  gear  as  pink 
shrimp,  spot  and  ridgeback  prawn  trawl 
gear;  in  June  a  declaration  will  be 
required  to  identify  the  gear  as  limited 
entry  midwater  trawl  gear;  in  September 
a  declaration  will  be  sent  to  cancel  the 
declaration  to  fish  in  a  conservation 
area;  in  December  a  declaration  will  be 
sent  identifying  the  gear  type  as  crab  or 
lobster  gear.  Each  declaration  report 
would  be  sent  before  the  vessel  leaves 
port  on  the  first  trip  under  that 
declaration. 


VMS 

Under  this  proposed  rule,  any  vessel 
re^stered  to  a  limited  entry  permit  for 
the  Pacific  Coast  groundfish  fishery  will 
be  required  to  have  an  operating  NMFS 
type-approved  VMS  transceiver  unit  on 
board  while  fishing  in  the  EEZ  off  the 
states  of  Washington,  Oregon  and 
California.  Type-approved  VMS 
transceiver  units  may  include  but  are 
not  limited  to,  the  following  features: 
automatically  generated  position  reports 
from  transceivers  with  a  fully 
integrated,  tamper  proof  GPS,  two-way 
communications  for  sending  and 
receiving  messages,  global  or  near  global 
coverage,  delays  between  position 
transmission  and  receipt  at  processing 
center  that  averages  5  minutes,  ability  to 
add  sensors  and  data  input  devices, 
sleep  modes  that  detect  lack  of  vessel 
movement  (in  port)  and  stop  sending 
position  reports  (greatly  reducing  power 
consumption)  until  the  vessel  begins 
moving  again,  and  visual  or  audible 
alarms  for  malfunctions. 

Currently,  the  cost  of  a  NMFS  type- 
approved  VMS  transceiver  unit,  suitable 
for  the  Pacific  Coast  groundfish  fishery, 
ranges  from  approximately  $2,000  to 
$6,000.  The  charges  for  the  transmission 
of  VMS  position  data  from  these  imits 
ranges  from  $1.00  to  $5.00  per  day. 
NKffS  is  in  the  process  of  revising  VMS 
standards  for  type-approved  models  and 
testing  new,  less  expensive,  VMS 
transceiver  technologies  for  agency 
approval.  NMFS  intends  to  complete 
this  approval  process  and  provide  the 
public  with  a  list  of  type-approved 
transceiver  units  before  NMFS 
implements  a  final  rule  requiring  the 
use  of  VMS  transceivers  in  the  fishery. 
The  cost  for  some  of  the  VMS  imits  that 
are  being  tested  for  type-approval  are 
expected  to  be  less  expensive  than  the 
prices  quoted  above. 

A  list  of  VMS  transceivers  that  have 
been  type-approved  by  NMFS  will  be 
mailed  to  the  permit  owner's  address  of 
record.  NMFS  will  also  distribute 
installation  and  activation  instructions 
for  the  affected  vessel  owners.  The 
installation  of  the  VMS  transceiver  is 
expected  to  take  less  than  4  hours  and 
will  be  the  responsibility  of  the  vessel 
owners.  Prior  to  fishing,  the  vessel 
owner  will  be  required  to  fax  an 
activation  report  to  NMFS  to  verify  that 
the  unit  was  installed  correctly  and  has 
been  activated.  This  regulatory 
amendment  will  require  that  the  vessel 
owner  or  operator  of  a  vessel  registered 
to  a  limited  entry  groimdfish  permit  use 
a  NMFS  type-approved  VMS  transceiver 
at  all  times  when  participating  in  any 
and  all  fisheries  in  the  U.S.  West  Coast 
EEZ.  A  vessel  owner  required  to 


continuously  operate  a  VMS  transceiver, 
may  choose  to  send  an  exemption  report 
to  discontinue  transmissions  during  a 
period  when  the  vessel  will  be 
continuously  out  of  the  water  for  more 
than  7  consecutive  days,  or  if  the  vessel 
is  operating  seaward  of  the  EEZ  off 
Washington,  Oregon,  or  California  for 
more  than  7  consecutive  days. 

The  2003  Annual  Specifications  and 
Management  Measures 

The  2003  Aimual  Specifications  and 
Management  Measiues  implemented 
gear  restrictions  that  affect  this 
rulemaking.  When  the  aimual 
specifications  and  management 
measures  became  effective  on  March  1 , 
2003  (68  FR  11182),  it  became  unlawful 
to  take  and  retain,  possess,  or  land 
groimdfish  taken  with  limited  entry 
groundfish  trawl  and  open  access 
exempted  trawl  gear  in  the  Trawl  RCA. 
The  only  exceptions  are  for  exempted 
trawl  gear  that  is  used  to  harvest  pink 
shrimp  coastwide  and  prawns  north  of 
4°10'  N.  lat.;  and  for  limited  entry 
midwater  trawl  gear  used  to  harvest 
yellowtail  rockfish,  widow  rockfish  or 
Pacific  whiting  during  the  primary 
whiting  season.  Similarly,  recreational 
fishing  for  groundfish  was  prohibited 
within  the  Yelloweye  RCA  and  directed 
fishing  with  non-trawl  gear  (open  access 
or  limited  entry)  was  prohibited  within 
the  Non-trawl  RCA.  As  it  was  in  2002, 
recreational  and  commercial  fishing  for 
groundfish  continues  to  be  prohibited 
within  the  CCA,  except  that  recreational 
and  commercial  fishing  for  rockfish  and 
lingcod  is  permitted  in  waters  inside  20 
fathoms  (36.9  m). 

Trawl  vessels  may  transit  through  the 
Trawl  RCA,  with  or  without  groundfish 
on  board,  provided  all  groundfish  trawl 
gear  is  stowed  either:  (1)  below  deck;  or 
(2)  if  the  gear  cannot  readily  be  moved, 
in  a  secured  and  covered  maimer, 
detached  from  all  towing  lines,  so  that 
it  is  rendered  unusable  for  fishing;  or  (3) 
remaining  on  deck  uncovered  if  the 
trawl  doors  are  hung  from  their 
stanchions  and  the  net  is  disconnected 
from  the  doors.  If  a  vessel  fishes  in  an 
RCA,  it  may  not  participate  in  any 
fishing  on  that  same  trip  that  is 
inconsistent  with  the  restrictions  that 
apply  within  the  RCA.  In  addition,  a 
vessel  is  prohibited  from  having  more 
than  one  type  of  trawl  gear  on  board  if 
it  is  trawling  within  an  RCA  and  may 
only  have  trawl  gear  authorized  for  use 
within  an  RCA  on  board. 

Classification 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  is  available 


from  NMFS  (see  ADDRESSES).  A 
summary  of  the  IRFA  follows: 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  in  the 
SUMMARY  and  at  the  begiiming  of  this 
section  of  this  proposed  rule.  This 
proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
rules. 

A  range  of  five  alternative  actions 
were  considered  and  analyzed.  The 
alternative  monitoring  systems 
included:  (1)  the  status  quo,  (2)  a 
declaration  system,  (3)  a  basic  VMS 
program  with  1-way  communications 
(the  proposed  action),  (4)  an  upgraded 
VMS  program  with  2-way 
communications,  and  (5)  the  expanded 
use  of  fishery  observers.  Vessel  plotters 
were  recommended  as  a  monitoring 
system  by  the  industry.  After 
consideration,  it  was  determined  that 
vessel  plotters,  which  were  designed  as 
a  navigational  aid,  would  not  be  an 
adequate  enforcement  monitoring  tool 
for  depth-based  management. 

Under  the  status  quo  (  Alternative  1) 
for  2003,  large-scale  depth-related 
closed  areas,  referred  to  as  rockfish 
conservation  Areas  or  RCAs,  are  being 
used  to  restrict  both  commercial  and 
recreational  fishing  across  much  of  the 
Continental  Shelf.  The  depth-based 
management  strategy  associated  with 
the  RCAs  is  designed  to  allow  fishing 
for  healthy  stocks  to  continue,  while 
protecting  overfished  species.  However, 
this  management  system  presents  new 
enforcement  challenges,  and  requires 
new  tools  to  supplement  existing 
enforcement  mechanisms.  These 
measures  would  remain  in  place  under 
all  alternatives,  with  increased  access 
allowed  to  restricted  areas  as 
conditioned  by  the  different 
alternatives. 

Declaration  reports  (Alternative  2) 
alone  were  not  considered  to  be  as 
effective  as  VMS  in  monitoring  vessels 
location  in  relation  to  restricted  areas. 
Much  of  the  information  collected  by 
observers  (Alternative  5)  goes  beyond 
the  identified  need  and  was  by  far  the 
most  expensive  alternative. 

A  VMS  program  is  an  effective  tool  for 
monitoring  vessel  location.  The  two 
approaches  to  VMS  were:  a  basic  VMS 
system  (Alternative  3-proposed  action) 
and  an  upgraded  VMS  system 
(Alternative  4).  The  primary  difference 
between  the  two  alternatives  was  that 
the  upgraded  system  uses  two-way 
communications  between  the  vessel  and 
shore  such  that  full  or  compressed  data 
messages  can  be  transmitted  and 
received  by  the  vessel,  while  the  basic 
system  only  transmits  positions  to  a 
shore  station.  It  was  determined  that  the 


27976 


Federal  Register /Vol.  68.  No.  99 /Thursday.  May  22.  2003  /  Proposed  Rules 


Federal  Register /Vol.  68,  No.  99 /Thursday,  May  22,  2003 /Proposed.  Rules 


27977 


basic  system  was  the  minimum  system 
that  would  maintain  the  integrity  of  the 
closed  areas.  However,  this  action  will 
not  preclude  vessels  from  installing  an 
upgraded  VMS  system. 

A  VMS  program  that  identified  the 
sectors  of  the  groundfish  fleet  that 
would  be  required  to  have  a  VMS  or 
observer  monitoring  system  was 
considered.  The  alternative  coverage 
levels  ranged  from  limited  entry  vessels 
actively  fishing  off  the  West  Coast  to  all 
limited  entry,  open  access,  and 
recreational  charter  vessels  regardless  of 
where  fishing  occurs.  During  the  initial 
phase  of  this  program  the  Council 
recommended  starting  with  vessels 
registered  to  limited  entry  permits 
fishing  in  the  EEZ  off  the  Washington, 
Oregon,  and  California  coasts  to  be 
required  to  have  VMS  transceiver  units. 
This  is  intended  to  b^j  a  pilot  program 
that  begins  with  the  sector  that  is 
allocated  the  majority  of  the  groundfish 
resources.  In  addition,  alternative 
approaches  for  funding  the  purchasing, 
installation,  and  maintenance  of  VMS 
transceiver  units,  as  well  as  the 
responsibilities  for  transmission  of 
reports  and  data  were  considered  and 
included  the  following  alternatives: 
Vessel  pays  all  costs,  vessel  pays  only 
for  the  transceiver,  NMFS  pays  for 
initial  transceiver,  and  NMFS  pays  all 
costs. 

Although  the  Council  recommended 
that  NMFS  fully  fund  a  VMS  monitoring 
program,  it  is  not  possible  at  this  time 
because  neither  state  nor  Federal 
funding  is  available  for  purchasing, 
installing,  or  maintaining  VMS 
transceiver  units,  nor  is  funding 
available  for  data  transmission.  Because 
of  the  critical  need  to  monitor  the 
integrity  of  conservation  areas  that 
protect  overfished  stocks,  while 
allowing  for  the  harvest  of  healthy 
stocks.  NMFS  believes  it  is  necessary  to 
proceed  with  this  rulemaking. 

Approximately  424  vessels  that  are 
registered  to  limited  entry  permits  that 
operate  in  the  EEZ  off  the  states  of 
Washington,  Oregon  or  California  would 
be  required  to  carry  and  operate  a  NMFS 
type-approved  VMS  transceiver  unit. 
All  but  10  of  the  affected  entities  qualify 
as  small  businesses.  Vessels  required  to 
carry  VMS  transceiver  units  will 
provide  installation/activation  reports, 
hourly  position  reports,  and  exemption 
reports.  As  this  proposed  rule  was 
developed,  the  burden  on  fishery 
participants  was  considered  and 
changes  were  made  to  ensure  that  only 
the  miqimum  data  needed  to  monitor 
compliance  with  regulations  are  being 
required. 

In  addition  to  VMS  requirements, 
declaration  report  requirements  would 


apply  to  vessels  registered  to  limited 
entry  permits  with  trawl  endorsements 
(262  vessels);  other  vessels  using  trawl 
gear,  including  exempted  gear  used  to 
take  pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  and  sea 
cucumber  (299  vessels);  and  tribal 
vessels  using  trawl  gear,  before  these 
vessel  are  used  to  fish  in  any  trawl  RCA 
or  the  CCA.  In  addition,  declaration 
reports  would  be  required  from  vessels 
registered  to  limited  entry  permits  with 
longline  and  pot  endojsements  (167), 
before  the  vessel  could  be  used  to  fish 
in  anynon-trawl  RCA  or  the  CCA. 
The  Council's  VMS  Committee 
initially  considered  declaration  reports 
as  "per  trip"  reports.  Following 
consultation  with  fishery  participants,  it 
was  determined  that  the  needs  of  NMFS 
and  the  USCG  could  be  met  with  less 
frequently  made  declaration  reports. 
Therefore,  it  was  determined  that  a 
declaration  report  identifying  the  type 
of  gear  being  used  by  a  vessel  would 
remain  valid  until  cancelled  or  revised 
by  the  vessel  operator.  This  results  in  a 
significant  reduction  in  the  number  of 
reports.  Following  consultation  with 
fishery  participants,  it  was  determined 
that  some  vessels  may  prefer  to  reduce 
the  costs  of  reporting  when  leaving  the 
EEZ  off  the  coasts  of  Washington, 
Oregon,  and  California.  A  substantial 
number  of  permitted  vfessels  also  fish  in 
waters  off  Alaska  and  in  areas  seaward 
of  the  EEZ.  In  addition,  vessels  are 
conunonly  pulled  out  of  the  water  for 
extended  periods.  To  reduce  the 
reporting  burden  on  vessels  outside  the 
EEZ,  an  optional  exemption  report  was 
proposed  to  allow  vessels  to  reduce  or 
discontinue  VMS  hourly  position 
reports  when  they  aie  out  of  the  EEZ  for 
more  than  7  consecutive  days. 

The  proposed  measiu'e  (alternative  3). 
which  would  require  limited  entry 
vessels  to  purchase  and  operate  a  VMS 
in  the  EEZ  off  of  Washington,  Oregon, 
and  California,  is  expected  to  increase 
the  profitability  of  individual  vessels 
that  participate  in  the  VMS  program.  To 
determine  profitability,  the  Council 
compared  the  costs  of  purchasing  and 
operating  a  VMS  unit  to  the  increase  in 
revenue  that  would  be  obtained  from 
expanded  fishing  opportunities  under 
the  depth  management  program.  Since 
revenue  data  for  individual  vessels  were 
not  readily  available,  the  Councirused 
average  annual  revenue  per  vessel  as  a 
proxy.  In  the  absence  of  vessel  operating 
cost  data,  the  Council  considered  only 
the  cost  of  purchasing  and  maintaining 
a  VMS  unit  and  assumed  other  costs  to 
be  constant. 

The  VMS  units  that  have  been  type- 
approved  for  this  fishery  range  in  costs 
and  service  features.  This  allows  the 


vessel  owner  the  flexibility  in  choosing 
the  model  that  best  fits  the  needs  of  his 
or  her  vessel.  NMFS  would  pay  for  all 
costs  associated  with  polling  (when  the 
processing  center  queries  the 
transceiver,  outside  of  regular 
transmission,  for  a  position  report).  The 
costs  of  installation  are  minimal  because 
the  transceivers  can  be  installed  by  the 
vessel  operator.  Vessels  that  already 
have  VMS  transceiver  units  installed  for 
other  fisheries  or  personal  piu-poses 
could  use  their  ciurent  unit,  providing 
it  is  a  model  that  has  been  type- 
approved  for  the  Pacific  Coast 
groimdfish  fishery  and  the  software  has 
been  upgraded  to  meet  the  defined 
requirements. 

The  Coimcil  estimated  that,  under  the 
proposed  VMS  measure,  costs  of 
purchasing  and  installing  the  unit 
would  be  between  $800  and  $3800  per 
individual  vessel,  and  between  $548 
and  $1698  per  year  to  operate  and 
maintain  the  unit.  Revenues  from 
expanded  fishing  were  estimated  to 
increase  $26,000  per  year  for  limited 
entry  trawl  vessels  and  $14,000  per  year 
for  limited  entry  longline  and  pot 
vessels,  far  exceeding  the  exceeding  the 
estimated  start-up  and  maintenance 
costs  of  the  VMS. 

While  ex-vessel  revenues  appear 
higher  on  average  for  vessels  likely  to  be 
required  to  use  VMS  under  the  depth- 
based  management  regime,  it  should  be 
noted  that  fishing  costs  may  also  be 
higher,  offsetting  some  of  the  apparent 
gain.  Unfortunately,  vessel  cost  data 
necessary  to  estimate  this  effect  are 
currently  not  available.  It  is  also 
important  to  keep  in  mind  that  using 
average  revenues  masks  the  variability 
of  ex-vessel  revenues  in  each  vessel 
class.  While  on  average,  additional 
revenues  appear  greater  than  VMS- 
related  costs,  for  some  individual 
vessels  in  each  class  this  will  not  be  the 
case. 

Alternative  4,  which  would 
implement  a  two-way  VMS,  would 
produce  higher  costs  per  vessel  (year  1 
at  $3,878-$7,607;  subsequent  years  at 
$l,063-$2,342)  and  would  yield  less 
profit,  ceteris  paribis,  than  the  proposed 
VMS  alternative.  Alternative  5,  which 
would  implem"ent  observer  coverage, 
would  be  very  costly  at  $300  per  day, 
or  $36,000  per  year  assuming  10  fishing 
days  per  month,  and  would  most  likely 
produce  economic  losses  for  the 
majority  of  limited  entry  vessels. 

Alternative  2,  which  would  allow 
expanded  fishing  by  use  of  declaration 
only,  would  be  more  profitable  to 
limited  entry  vessels  than  the  proposed 
VMS  measure,  since  they  would  earn 
the  same  revenue  at  a  minimal  cost. 
However,  the  Council  believes  that 


mandatory  VMS  will  allow  for  better 
enforcement  of  fishing  regulations  and 
provide  a  more  accurate  database  of 
fishing  activity  to  better  meet  the 
conservation  goals  of  the  Pacific 
Groundfish  FMP. 

The  proposed  measure  to  require  all 
trawl  vessels  to  declare  their  intentions 
to  fish  is  expected  to  have  only  a 
minimal  impact  on  individual  trawlers 
since  the  cost  of  a  declaration  is 
minimal. 

Most  vessels  affected  by  this  action 
have  gross  euinual  receipts  of  luider  $3.5 
million  and  are  defined  as  small  entities 
under  Section  601  of  the  Regulatory 
Flexibility  Act,  however,  there  are 
approximately  10  vessels  defined  as 
large  entities  operating  in  the  limited 
trawl  fishery.  There  could  be  some 
disproportionate  economic  impacts  on 
small  entities  versus  large  entities  for 
the  group  of  limited  entry  vessels  that 
are  less  than  40  ft  (12.192  m)  in  length 
and  have  relatively  low  gross  annual 
receipts.  These  include  90  limited  entry 
vessels,  comprised  of  5  trawl  vessels 
and  85  longline  and  pot  vessels. 
Depending  upon  the  cost  of  the  VMS, 
some  of  these  smaller  vessels  would  be 
forced  to  pay  a  relatively  larger  share  of 
their  annual  expenditiires  for  purchase 
of  the  VMS  compared  to  the  larger 
vessels.  All  vessels  that  fish  in 
conservation  areas  woiUd  increase  their 
gross  receipts  by  being  able  to  fish  in 
more  productive  areas,  having  the  effect 
of  increasing  profitability  and  mitigating 
the  cost  of  the  VMS.  This  mitigation 
would  be  less  for  smaller  vessels,  due  to 
their  smaller  catches  and,  therefore, 
income  from  groundfish. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 
submitted  to  OMB  for  approval.  Public 
reporting  burden  for  these  collections  is 
estimated  to  average  as  follows:  4 
minutes  for  a  declaration  report;  4  hours 
for  installation  of  a  VMS  transceiver 
unit;  4  hours  for  aimual  maintenance  of 
a  VMS  transceiver  unit;  5  minutes  for  an 
installation/activation  report;  5  seconds 
for  each  automated  hourly  position 
report;  and  4  minutes  for  an  exemption 
report.  These  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
information. 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


the  accuracy  of  the  biu^den  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
the  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10,  1990,  November  26, 1991, 
August  28.  1992,  September  27,  1993, 
May  14,  1996,  and  December  15,  1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Coliunbia  River),  sockeye  salmon 
(Snake  River.  Odette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California).  During  the  2000  Pacific 
whiting  season,  the  whiting  fisheries 
exceeded  the  chinook  bycatch  amount 
specified  in  the  Pacific  whiting  fishery's 
Biological  Opinion's  (whiting  BO) 
(December  19,  1999)  incidental  catch 
statement  estimate  of  11,000  fish,  by 
approximately  500  fish.  In  the  2001 
whiting  season,  however,  the  whiting 
fishery's  chinook  bycatch  was  about 
7,000  fish,  which  approximates  the 
long-term  average.  After  reviewing  data 
from,  and  management  of,  the  2000  and 
2001  whiting  fisheries  (including 
industry  bycatch  minimization 
measures),  the  status  of  the  affected 
listed  chinook,  environmental  baseline 
information,  and  the  incidental  catch 
statement  fitjm  the  1999  whiting  BO, 
NMFS  determined  in  a  letter  dated 
April  25,  2002,  that  a  re-initiation  of  the 
1999  whiting  BO  was  not  required. 
NMFS  has  concluded  that 


implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Dated:  May  15,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  THE  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

Subpart  G — West  Coast  Groundfish 
Fisheries 

2.  hi  §  660.302,  add  "  Address  of 
record",  "Groundfish  Conservation  Area 
or  GCA",  "Mobile  transceiver  unit", 
"Office  for  Law  Enforcement",  and 
"Vessel  monitoring  system  or  VMS",  in 
alphabetical  order  to  read  as  follows: 

§660.302    Definitions. 

Address  of  record  means  the  business 
address  of  a  person,  partnership,  or 
corporation  used  by  NMFS  to  provide 
notice  of  actions. 

***** 

Groundfish  Conservation  Area  or  GCA 
means  a  geographic  area  defined  by 
coordinates  expressed  in  degrees 
latitude  and  longitude,  created  and 
enforced  for  the  f>urpose  of  contributing 
to  the  rebuilding  of  overfished  West 
Coast  groundfish  species.  Specific  GCAs 
are  referred  to  or  defined  at  §  660.304(c). 
***** 

Mobile  transceiver  unit  means  a 
device  installed  on  board  a  vessel  that 
is  used  for  monitoring  a  vessel  and  for 
transmitting  the  vessel's  position  as 
required  by  this  subpart. 

Office  for  Law  Enforcement  (OLE) 
refers  to  the  National  Marine  Fisheries 
Service,  Office  for  Law  Enforcement, 
Northwest  Division. 
***** 

Vessel  monitoring  system  or  VMS 
means  a  vessel  monitoring  system  or 
mobile  transceiver  unit  as  set  forth  in 
§  660.359  and  approved  by  NMFS  for 
use  on  vessels  that  take  (directly  or 
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incidentally)  species  managed  under  the 
Pacific  Coast  Groundfish  FMP,  as 
required  by  this  subpart. 

3.  Section  660.303  is  revised  to  read 
as  follows: 

§  660.303    Reporting  and  recordkeeping. 

(a)  This  subpart  recognizes  that  catch 
and  effort  data  necessary  for 
implementing  the  PCGFMP  are 
collected  by  the  States  of  Washington, 
Oregon,  and  California  under  existing 
state  data  collection  requirements. 
Telephone  surveys  of  the  domestic 
industry  may  be  conducted  by  NMFS  to 
determine  amounts  of  whiting  that  may 
be  available  for  reallocation  under  50 
CFR  660.323(a)(4)(vi).  No  Federal 
reports  are  required  of  fishers  or 
processors,  so  long  as  the  data  collection 
and  reporting  systems  operated  by  state 
agencies  continue  to  provide  NMFS 
with  statistical  information  adequate  for 
management. 

(b)  Any  person  who  is  required  to  do 
so  by  the  applicable  state  law  must 
make  and/or  file,  retain,  or  make 
available  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  state  law. 

(c)  Any  person  landing  groimdfish 
must  retain  on  board  the  vessel  from 
which  groundfish  is  landed,  and 
provide  to  an  authorized  officer  upon 
request,  copies  of  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  state  law  throughout  the 
ciunulative  limit  period  during  which  a 
landing  occurred  and  for  15  days 
thereafter. 

(d)  Reporting  requirements  for  vessels 
fishing  in  conservation  areas — (1) 
Declaration  reports  for  trawl  vessels 
intending  to  fish  in  a  conservation  area. 
The  operator  of  any  vessel  registered  to 
a  limited  entry  permit  with  a  trawl 
endorsement;  any  vessel  using  trawl 
gear,  including  exempted  gear  used  to 
take  pink  shrimp,  spot  and  ridgeback 
prawns,  California  halibut  and  sea 
cucumber;  or  any  tribal  vessel  using 
trawl  gear  must  provide  NMFS  with  a 
declaration  report,  as  specified  at 
paragraph  660.303(d)(5),  of  this  section 
to  identify  the  intent  to  fish  within  the 
CCA.  as  defined  at  §  660.304,  or  any 
trawl  RCA,  as  defined  in  the  groundfish 
annual  management  measures  that  are 
published  in  the  Federal  Register. 

(2)  Declaration  reports  for  non-trawl 
vessels  intending  to  fish  in  a 
conservation  area.  The  operator  of  any 
vessel  registered  to  a  limited  entry 
permit  with  a  longline  or  pot 
endorsement  must  provide  NMFS  OLE 
with  a  declaration  report,  as  specified  at 
paragraph  (d)(5)  of  this  section,  to 


identify  the  intent  to  fish  within  the 
CCA,  as  defined  at  §  660.304,  or  any 
non-trawl  RCA,  as  defined  in  the 
groimdfish  annual  management 
measures  that  are  published  in  the 
Federal  Register. 

(3)  When  a  declaration  report  for 
fishing  in  a  conservation  area  is 
required,  as  specified  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section,  it  must 
be  submitted  before  the  vessel  leaves 
port: 

(i)  On  a  trip  in  which  the  vessel  will 
be  used  to  fish  in  a  conservation  area  for 
the  first  time  during  the  calendar  year; 

(ii)  On  a  trip  in  which  the  vessel  will 
be  used  to  fish  in  a  conservation  area 
with  a  gear  type  that  is  different  from 
the  gear  declaration  provided  on  a  valid 
declaration  report  as  defined^  at 
paragraph  660.303  (d)(6)  of  this  section; 
or 

(iii)  On  a  trip  in  which  the  vessel  will 
be  used  to  fish  in  a  conservation  area  for 
the  first  time  after  a  declaration  report 
to  cancel  fishing  in  a  conservation  area 
was  received  by  NMFS. 

(4)  Declaration  report  to  cancel 
fishing  in  a  conservation  area.  The 
operator  of  any  vessel  that  provided 
NMFS  with  a  declaration  report  for 
fishing  in  a  conservation  area,  as 
required  at  paragraphs  (d)(1)  or  (d)(2)  of 
this  section,  must  submit  a  declaration 
report  to  NMFS  OLE  to  cancel  the 
current  declaration  report  before  the 
vessel  leaves  port  on  a  trip  in  which  the 
vessel  is  used  to  fish  with  a  gear  that  is 
not  in  the  same  gear  category  set  out  in 
paragraph  660.303  (d)(5)(i)  declared  by 
the  vessel  in  the  current  declaration. 

(5)  Declaration  reports  will  include: 
the  vessel  name  and/or  identification 
number,  and  gear  declaration  (as 
defined  in  paragraph  660.303(d)(5)(i)). 
Upon  receipt  of  a  declcu-ation  report, 
NMFS  will  provide  a  confirmation  code 
or  receipt.  Retention  of  the  confirmation 
code  or  receipt  to  verify  that  the 
declaration  requirement  was  met  is  the 
responsibility  of  the  vessel  owner  or 
operator. 

(i)  One  of  the  following  gear  types 
must  be  declared: 

(A)  Limited  entry  fixed  gear, 

(B)  Limited  entry  midwater  trawl, 

(C)  Limited  entry  bottom  trawl, 

(D)  Trawl  gear  including  exempted 
gear  used  to  take  pink  shrimp,  spot  and 
ridgeback  prawns,  California  halibut 
south  of  Ft.  Arena,  CA,  and  sea 
cuciunber. 

(E)  Tribal  trawl. 

(F)  Other  gear  including:  gear  used  to 
take  spot  and  ridgeback  prawns,  crab  or 
lobster,  Pacific  Halibut,  Salmon, 
California  halibut.  California  sheephead. 
species  managed  under  the  Highly 
Migratory  Species  Fishery  Management 


Plan,  species  managed  under  the  Coastal 
Pelagic  Species  Fishery  Management 
Plan,  and  any  species  in  the  gillnet 
complex  as  managed  by  the  State  of 
California. 

(G)  Non-trawl  gear  used  to  take 
groundfish. 

(ii)  Declaration  reports  must  be 
submitted  through  the  VMS  or  another 
method  that  is  approved  by  NMFS  OLE 
and  announced  in  the  Federal  Register. 
Other  methods  may  include  email, 
facsimile,  or  telephone.  NMFS  OLE  will 
provide,  through  appropriate  media, 
instructions  to  the  public  on  submitting 
declaration  reports.  Instructions  and 
other  information  needed  to  make 
declarations  may  be  mailed  to  the 
limited  entry  permit  owner's  address  of 
record.  NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  permit  owner's  actual 
address  has  changed  without 
notification  to  NMFS,  as  required  at 
§660.335  (a)(2).  Owners  of  vessels  that 
are  not  registered  to  limited  entry 
permits  and  ov\mers  of  vessels  registered 
to  limited  entry  permits  that  did  not 
receive  instructions  by  mail  are 
responsible  for  contacting  NMFS  OLE 
during  business  hours  at  least  3  days 
before  the  declaration  is  required  to 
obtain  information  needed  to  make 
declaration  reports.  NMFS  OLE  must  be 
contacted  during  business  hours 
(Monday  through  Friday  between  0800 
and  1700  Pacific  Time). 

(6)  A  declaration  report  will  be  valid 
until  a  declaration  report  to  revise  the 
existing  gear  declaration  or  a  declaration 
report  to  cancel  fishing  in  a 
conservation  area  is  received  by  NMFS 
OLE.  During  the  period  that  a  vessel  has 
a  valid  declaration  report  on  file  with 
NMFS,  it  cannot  fish  with  a  gear  other 
than  a  gear  type  that  is  within  the  gear 
category  (50  CFR  660.303  (d)(5)) 
declared  by  the  vessel.  After  a 
declaration  report  to  cancel  fishing  in 
the  RCA  is  received,  that  vessel  must 
not  fish  in  a  conservation  area  until 
another  declaration  report  for  fishing  by 
that  vessel  in  a  conservation  area  is 
received  by  NMFS. 

4.  Section  660.304  is  revised  to  read 
as  follows: 

§660.304  Management  areas,  including 
conservation  areas,  and  commonly  used 
geographic  coordinates. 

(a)  Management  areas 

(1)  Vancouver,  (i)  The  northeastern 
boundary  is  that  part  of  a  line 
connecting  the  light  on  Tatoosh  Island, 
WA.  with  the  light  on  Bonilla  Point  on 
Vancouver  Island,  British  Columbia  (at 
48°35'75''  N.  lat.,  124°43'00"  W.  long.) 
south  of  the  International  Boundary 
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between  the  U.S.  and  Canada  (at  48° 
29'37.19"  N.  lat..  124°43'33.19"  W. 
long.),  and  north  of  the  point  where  that 
line  intersects  with  the  boundary  of  the 
U.S.  territorial  sea. 

(ii)  The  northern  and  northwestern 
boundary  is  a  line  coimecting  the 
following  coordinates  in  the  order 
listed,  which  is  the  provisional 
international  boundary  of  the  EEZ  as 
shown  on  NOAA/NOS  Charts  #18480 
and  #18007: 


l>oint 

N.  lat. 

W.  long. 

1 

48°29'37.19" 

124°43'33.19' 

2 

48°30'ir 

124°47'13'' 

3 

43030-22" 

124°5C2r 

4 

48°30'14'' 

124°54'52" 

5 

48°29'57'' 

124°59'14" 

6 

48°29'44'' 

125°0G'06'' 

7 

48°28'09" 

125°05'47'' 

6 

48°27'10- 

125°08'25'' 

9 

48°26'47" 

125°09'12" 

P 

48°20'16'' 

125°22'48" 

u 

48°18'22" 

125°29'58" 

12 

48°11'05'' 

125°53'48'' 

\l 

47°49'15'' 

126°40'57" 

47°36'47" 

127°11'58" 

15 

47°22'0O" 

127°4.1'23' 

I?     ^ 

46°42'05" 

128°51'56'' 

46°31'47'' 

129°07'39'' 

(iii)  The  southern  limit  is  47''30'  N. 
lat. 

(2)  Columbia,  (i)  The  northern  limit  is 
47°30'  N.  lat. 

(ii)  The  southern  limit  is  43°00'  N.  lat. 

(3)  Eureka,  (i)  The  northern  limit  is 
43°00'  N.  lat. 

(ii)  The  southern  limit  is  40°30'  N.  lat. 

(4)  Monterey,  (i)  The  northern  limit  is 
40°30'  N.  lat. 

(ii)  The  southerfi  limit  is  36°00'  N.  lat. 

(5)  Conception,  (i)  The  northern  limit 
is  36°00'  N.  lat. 

(ii)  The  southern  limit  is  the  U.S.- 
Mexico International  Boimdary,  which 
is  a  line  connecting  the  following 
coordinates  in  the  order  listed: 


Point 


1 
2 
3 

4 


N.  lat. 


32°35'22" 
32°37'37'' 
3r07'58'' 
30°32'3r 


W.  long. 


117°27'49' 
117°49'31" 

121°51'58'' 


(b)  Commonly  used  geographic 
coordinates. 

(1)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(2)  Cape  Lookout,  OR 45°20'15" 

N.  lat. 

(3)  Cape  Blanco,  OR— 42°50'  N.  lat. 

(4)  Cape  Mendocino,  CA — 40°30'  N. 
lat. 

(5)  North/South  management  line — 
40°10'  N.  lat. 

(6)  Point  Arena,  CA— 38°57'30"  N.  lat. 

(7)  Point  Conception.  CA— 34°27'  N. 
lat 


(c)  Groundfish  Conservation  Areas 
(GCAs).  In  §  660.302.  a  GCA  is  defined 
as  "a  geographic  area  defined  by 
coordinates  expressed  in  latitude  and 
longitude,  created  and  enforced  for  the 
piu-pose  of  contributing  to  the 
rebuilding  of  overfished  West  Coast 
groundfish  species."  Specific  GCAs  may 
be  defined  here  in  this  paragraph,  or  in 
the  Federal  Register,  within  the  harvest 
specifications  and  management 
measures  process.  While  some  GCAs 
may  be  designed  with  the  intent  that 
their  shape  be  determined  by  ocean 
bottom  depth  contours,  their  shapes  are 
defined  in  regulation  by  latitude/ 
longitude  coordinates  and  are  enforced 
by  those  coordinates.  Fishing  activity 
that  is  prohibited  or  permitted  within  a 
particular  GCA  is  detailed  in  Federal 
Register  documents  associated  with  the 
harvest  specifications  and  management 
measiues  process. 

(1)  Rockfish  Conservation  Areas 
(RCAs).  RCAs  are  defined  in  the  Federal 
Register  through  the  harvest   . 
specifications  and  management 
measures  process.  RCAs  may  apply  to  a 
single  gear  type  or  to  a  group  of  gear 
types,  such  as  "trawl  RCAs"  or  "non- 
trawl  RCAs". 

(2)  Cowcod  Conservation  Areas 
(CCAs).  (i)  The  Western  CCA  is  an  area 
south  of  Point  Conception  that  is  boimd 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33°50'N.  lat..  119°3D' W.  long.; 

33°50'N.  lat..  118°50' W.  long.; 

32°20'N.  lat..  118°50' W.  long.; 

32'='20'N.  lat,  119°37' W.  long.; 

33°00'  N.  lat.,  119°37'  W.  long.; 

33°00'  N.  lat..  119°53'  W.  long.; 

33°33'  N.  lat..  119°53'  W.  long.; 

33°33'N.  lat..  119°30'W.  long.; 

and  coimecting  back  to  33°50'  N.  lat.. 
119°30'W.  long. 

(2)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°42'  N.  lat.,  118°02  W.  long.; 

32°42'N.  lat.,  117°50  W.  long.; 

32°36'42"  N.  lat.,  117°50  W.  long.; 

32°30'N.  lat.,  117°53'30"  W.  long.; 

32°30'  N.  lat.,  118°02  W.  long.; 

and  connecting  back  to  32°42'  N.  lat.. 
118°02'  W.  long. 

(d)  Yelloweye  Rockfish  Conservation 
Area  (YRCA).  The  YRCA  is  a  C-shaped 
area  off  the  northern  Washington  coast 
that  is  bound  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  listed: 

48°18'  N.  lat..  125°18'  W.  long.; 
48°18'  N.  lat.,  124°59'  W.  long.r 
48''11'  N.  lat.,  124°59'  W.  long.; 
48°11'N.  lat..  125°11' W.  long.; 
48°04'N.  lat.  125°11' W.  long.; 
48°04'  N.  lat..  124°59'  W.  long.; 


48°00'N.  lat..  124°59' W.  long.; 

48°00'N.  lat.  125°18' W.  long.; 

and  connecting  back  to  48°18'  N.  lat., 
125°18'W.  long. 

(e)  International  boundaries.  (1)  Any 
person  fishing  subject  to  this  subpart  is 
bound  by  the  international  boundaries 
described  in  this  section, 
notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  any  neighboring  country  regarding 
their  respective  jurisdictions,  until  such 
time  as  new  boimdaries  are  established 
or  recognized  by  the  United  States. 

(2)  The  inner  boundary  of  the  fishery 
management  area  is  a  line  coterminous 
with  the  seaward  boundaries  of  the 
States  of  Washington,  Oregon,  and 
California  (the  "3-mile  limit"). 

(3)  The  outer  boundary  of  the  fishery 
management  area  is  a  line  drawn  in 
such  a  manner  that  each  point  on  it  is 
200  nm  from  the  baseline  from  which 
the  territorial  sea  is  measured,  or  is  a 
provisional  or  permanent  international 
boundary  between  the  United  States  and 
Canada  or  Mexico. 
***** 

5.  In  §  660.306,  new  paragraphs  (z). 
(aa)  and  (bb)  are  added  to  read  as 
follows: 

§660.306    Prohibitions. 

***** 

(z)  Vessel  monitoring  systems.  (1)  Use 
any  vessel  registered  to  a  limited  entry 
permit  to  operate  in  the  EEZ  off  the 
States  of  Washington.  Oregon  or 
California  unless  that  vessel  carries  a 
NMFS  OLE  type-approved  mobile 
transceiver  imit  and  complies  with  the 
requirements  described  at  §  660.359. 

(2)  Fail  to  install,  activate,  repair  or 
replace  a  mobile  transceiver  unit  prior 
to  leaving  port  as  specified  at  §  660.359. 

(3)  Fail  to  operate  and  maintain  a 
mobile  transceiver  unit  on  board  the 
vessel  at  all  times  as  specified  at 
§660.359. 

(4)  Tamper  with,  damage,  destroy, 
alter,  or  in  any  way  distort,  render 
useless,  inoperative,  ineffective,  or 
inaccurate  the  VMS,  mobile  transceiver 
imit,  or  VMS  signal  required  to  be 
installed  on  or  transmitted  by  a  vessel 
as  specified  at  §660.359. 

(5)  Fail  to  contact  NMFS  OLE  or 
follow  NMFS  OLE  instructions  when 
automatic  position  reporting  has  been 
interrupted  as  specified  at  §  660.359. 

(aa)  Fishing  in  conservation  areas.  (1) 
Fish  with  any  trawl  gear,  including 
exempted  gear  used  to  take  pink  shrimp, 
spot  and  ridgeback  prawns,  California 
halibut  south  of  Pt.  Arena,  CA.  and  sea 
cuciunber;  or  with  trawl  gear  from  a 
tribal  vessel  or  with  any  gear  from  a 
vessel  registered  to  a  groundfish  limited 
entry  permit  in  a  conservation  area 


27980 


Federal  Register / Vol.  68,  No.  99 /Thursday,  May  22,  2003 / Proposed  Rules 


Federal  Register /Vol.  68,  No.  99 /Thursday,  May  22,  2003  /  Proposed  Rules  27981 


unless  the  vessel  owner  or  operator  has 
a  valid  declaration  confirmation  code  or 
receipt  for  fishing  in  conservation  area 
as  specified  at  §  660.303(d)(5). 

(bb)  Operate  any  vessel  registered  to 
a  limited  entry  permit  with  a  trawl 
endorsement  in  a  Trawl  Rockfish 
Conservation  Area  (as  defined  at 
660.302),  except  for  purposes  of 
continuous  transiting,  provided  that  all 
groundfish  trawl  gear  is  stowed  in 
accordance  with  660.322(b)(8)  or  as 
authorized  in  the  annual  groundfish 
management  measures  published  in  the 
Federal  Register. 

6.  In  §  660.322,  new  paragraph  (b)(7) 
is  added  to  read  as  follows: 

§660.322    Gear  restrictions. 

(b)  *  *  * 

(7)  Trawl  vessels  may  transit  through 
the  trawl  RCA,  with  or  without 
groundfish  on  board,  provided  all 
groundfish  trawl  gear  is  stowed  either: 

(i)  Below  deck;  or 

.(ii)  If  the  gear  cannot  readily  be 
moved,  in  a  secured  and  covered 
manner,  detached  from  all  towing  lines, 
so  that  it  is  rendered  unusable  for 
fishing;  or 

(iii)  Remaining  on  deck  uncovered  if 
the  trawl  doors  are  hung  from  their 
stanchions  and  the  net  is  disconnected 
ft-om  the  doors. 

7.  Section  660.359  is  added  to  subpart 
G  to  read  as  follows: 

§660.359    Vessel  Monitoring  System  (VMS) 
requirements. 

(a)  What  is  a  VMS?  A  VMS  consists 
of  a  NMFS  OLE  type-approved  mobile 
transceiver  imit  that  automatically 
determines  the  vessel's  position  and 
transmits  it  to  a  NMFS  OLE  type-     . 
approved  communications  service 
provider.  The  communications  service 
provider  receives  the  transmission  and 
relays  it  to  NMFS  OLE. 

(b)  Who  is  required  to  have  VMS?  A 
vessel  registered  for  use  with  a  Pacific 
Coast  groundfish  limited  entry  permit 
that  fishes  in  the  EEZ  off  the  States  of 
Washington,  Oregon  or  California  is 
required  to  install  a  NMFS  OLE  type- 
approved  mobile  transceiver  unit  and  to 
arrange  for  an  NMFS  OLE  type- 
approved  communications  service 
provider  to  receive  and  relay 
transmissions  to  NMFS  OLE,  prior  to 
fishing  in  the  EEZ. 

(c)  How  are  mobile  transceiver  units 
and  communications  service  providers 
approved  by  NMFS  OLE?  (1)  NMFS  OLE 
will  publish  type-approval 
specifications  for  VMS  components  in 
the  Federal  Register  or  notify  the  public 
through  other  appropriate  media. 

(2)  Mobile  transceiver  unit 
manufactiuers  or  communication 


service  providers  will  submit  products 
or  services  to  NMFS  OLE  for  evaluation 
based  on  the  published  specifications. 

(3)  NMFS  OLE  may  pubhsh  a  list  of 
NMFS  OLE  type-approved  mobile 
transceiver  units  and  communication 
service  providers  for  the  Pacific  Coast 
groundfish  fishery  in  the  Federal 
Register  or  notify  the  public  through 
other  appropriate  media.  As  necessary, 
NMFS  OLE  may  publish  amendments  to 
the  list  of  type-approved  mobile 
transceiver  units  and  communication 
service  providers  in  the  Federal 
Register  or^through  other  appropriate 
media.  A  list  of  VMS  transceivers  that 
have  been  type-approved  by  NMFS  OLE 
may  be  mailed  to  the  permit  owner's 
address  of  record.  NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  applicant's  actual  address 
has  changed  without  notification  to 
NMFS,  as  required  at  §660.335  (a)(2). 

(d)  What  are  the  vessel  owners 
responsibilities?  If  you  are  a  vessel 
owner  that  must  participate  in  the  VMS 
program,  you  or  the  vessel  operator 
must: 

(1)  Obtain  a  NMFS  OLE  type- 
approved  mobile  transceiver  unit  and 
have  it  installed  on  board  your  vessel  in 
accordance  with  the  instructions 
provided  by  NMFS  OLE.  You  may  get  a 
copy  of  the  VMS  installation  and 
operation  instructions  fi-om  the  NMFS 
OLE  Northwest,  VMS  Program  Manager 
upon  Request  at  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115-6349,  phone: 
(206)526-6133. 

(2)  Activate  the  mobile  transceiver 
unit,  submit  an  activation  report,  and 
receive  confirmation  from  NMFS  OLE 
that  the  VMS  transmissions  are  being 
received  before  participating  in  a  fishery 
requiring  the  VMS.  Instructions  for 
submitting  an  activation  report  may  be 
obtained  from  the  NMFS  OLE, 
Northwest  VMS  Program  Manager  upon 
request  at  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115-6349,  phone: 
(206)526-6133.  An  activation  report 
must  again  be  submitted  to  NMFS  OLE 
following  reinstallation  of  a  mobile 
tTcinsceiver  unit  or  change  in  service 
provider  before  the  vessel  may 
participate  in  a  fishery  requiring  the 
VMS. 

(i)  Activation  reports.  If  you  are  a 
vessel  owner  who  must  use  VMS  and 
you  are  activating  a  VMS  transceiver 
unit  for  the  first  tijne  or  reactivating  a 
VMS  transceiver  unit  following  a 
reinstallation  of  a  mobile  transceiver 
unit  or  change  in  service  provider,  you 
must  fax  NMFS  OLE  an  activation 
report  that  includes:  Vessel  name;  vessel 
owner's  name,  address  and  telephone 
number,  vessel  operator's  name,  address 


and  telephone  number,  USCG  vessel 
documentation  number/state 
registration  number;  if  applicable,  the 
groundfish  permit  number  the  vessel  is 
registered  to;  VMS  transceiver  unit 
manufacturer;  VMS  communications 
service  provider;  VMS  transceiver 
identification;  and  a  statement  signed 
and  dated  by  the  vessel  owner 
confirming  compliance  with  the 
installation  procedures  provided  by 
NMFS  OLE. 
(ii)  [Reserved] 

(3)  Operate  the  mobile  transceiver 
unit  continuously  24  hours  a  day 
throughout  the  calendar  year,  unless 
such  vessel  is  exempted  under 
paragraph(d)(4)of  this  section. 

(4)  VMS  exemptions.  A  vessel  that  is 
required  to  operate  the  mobile 
transceiver  unit  continuously  24  hoius 
a  day  throughout  the  calendar  year  may 
be  exempted  from  this  requirement  if  a 
valid  exemption  report,  as  described  at 
paragraph  (d)(4)(iii)  of  this  section,  is 
received  by  NMFS  OLE  and  the  vessel 

is  in  compliance  with  all  conditions  and 
requirements  of  the  VMS  exemption 
identified  in  this  section. 

(i)  Haul  out  exemption.  When  it  is 
anticipated  that  a  vessel  will  be 
continuously  out  of  the  water  for  more 
than  7  consecutive  days  jmd  a  valid 
exemption  report  has  been  received  by 
NMFS  OLE,  electrical  power  to  the  VMS 
mobile  transceiver  unit  may  be  removed 
and  transmissions  may  be  discontinued. 
Under  this  exemption  VMS 
transmissions  can  be  discontinued  from 
the  time  the  vessel  is  removed  from  the 
water  until  the  time  that  the  vessel  is 
placed  back  in  the  watpr. 

(ii)  Outside  areas  exemption.  When 
the  vessel  will  be  operating  seaward  of 
the  EEZ  off  Washington,  Oregon,  or 
California  for  more  than  7  consecutive 
days  and  a  valid  exemption  report  has 
been  received  by  NMFS  OLE,  the  VMS 
mobile  transceiver  unit  transmissions 
may  be  reduced  or  di^ontinued  from 
the  time  the  vessel  leaves  the  EEZ  off 
the  coasts  of  Washington,  Oregon  or 
California  until  the  time  that  the  vessel 
re-enters  the  EEZ  off  the  coasts  of 
Washington,  Oregon  or  California. 
Under  this  exemption,  the  vessel  owner 
or  operator  can  request  that  NMFS  OLE 
reduce  or  discontinue  the  VMS 
transmissions  after  receipt  of  an 
exemption  report,  if  the  vessel  is 
equipped  with  a  VMS  transceiver  unit 
that  NMFS  OLE  has  approved  for  this 
exemption. 

(iii)  Exemption  reports  must  be 
submitted  through  the  VMS  or  another 
method  that  is  approved  by  NMFS  OLE 
and  announced  in  the  Federal  Register. 
Other  methods  may  include  email, 
facsimile,  or  telephone.  NMFS  OLE  will 


provide,  through  appropriate  media, 
instructions  to  the  public  on  submitting 
exemption  reports.  Instructions  and 
other  information  needed  to  make 
exemption  reports  may  be  mailed  to  the 
limited  entry  permit  owner's  address  of 
record.  NMFS  will  bear  no 
responsibility  if  a  notification  is  sent  to 
the  address  of  record  and  is  not  received 
because  the  permit  owner's  actual 
address  has  changed  without 
notification  to  NMFS,  as  required  at 
§660.335  (a)(2).  Ovraers  of  vessels 
registered  to  limited  entry  permits  that 
did  not  receive  instructions  by  mail  are 
responsible  for  contacting  NMFS  OLE 
during  business  hours  at  least  3  days 
before  the  exemption  is  reqiiired  to 
obtain  information  needed  to  make 
exemption  reports.  NMFS  OLE  must  be 
contacted  dvuing  business  hours 
(Monday  through  Friday  between  0800 
and  1700  Pacific  Standard  Time), 
(iv)  Exemption  reports  must  be 
received  by  r>^4FS  at  least  2  hours  and 
not  more  than  24  hours  before  the 


exempted  activities  defined  at 
paragraphs  (d)(4)(i)  and  (ii)  of  this 
section  occur.  An  exemption  report  is 
valid  imtil  NMFS  receives  a  report 
canceling  the  exemption.  An  exemption 
cancellation  must  be  received  at  least  2 
hoius  before  the  vessel  re-enters  the  EEZ 
following  an  outside  areas  exemption  or 
at  least  2  hours  before  the  vessel  is 
placed  back  in  the  water  following  a 
haul  out  exemption. 

(5)  When  aware  that  transmission  of 
automatic  position  reports  has  been 
interrupted,  or  when  notified  by  NMFS 
OLE  that  automatic  position  reports  are 
not  being  received,  contact  NMFS  OLE 
at  7600  Sand  Point  Way  NE,  Seattle,  WA 
98115-6349,  phone:  (206)526-6133  and 
follow  the  instructions  provided  to  you. 
Such  instructions  may  include,  but  are 
not  limited  to,  manually  communicating 
to  a  location  designated  by  NMFS  OLE 
the  vessel's  position  or  returning  to  port 
until  the  VMS  is  operable. 

(6)  After  a  fishing  trip  during  which 
interruption  of  automatic  position 


reports  has  occurred,  the  vessel's  owner 
or  operator  must  replace  or  repair  the 
mobile  transceiver  unit  prior  to  the 
vessel's  next  fishing  trip.  Repair  or 
reinstallation  of  a  mobile  transceiver 
unit  or  installation  of  a  replacement, 
including  change  of  commimications 
service  provider  shall  be  in  accordance 
with  the  instructions  provided  by  NMFS 
OLE  and  require  the  same  certification. 

(7)  Make  the  mobile  transceiver  units 
available  for  inspection  by  NMFS  OLE 
personnel,  U.S.  Coast  Guard  personnel, 
state  enforcement  personnel  or  any 
authorized  officer. 

(8)  Ensure  that  the  mobile  transceiver 
unit  is  not  tampered  with,  disabled, 
destroyed  or  operated  improperly. 

(9)  Pay  all  charges  levied  by  the 
commimication  service  provider  as 
necessary  to  ensure  continuous 
operation  of  the  VMS  transceiver  units. 
|FR  Doc.  03-12884  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  3510-22-8 
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This  sectiqn  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[03-02-A] 

Opportunity  for  Designation  in  the 
Frankfort  (IN),  Indianapolis  (IN),  and 
Virginia  Areas,  and  Request  for 
Comments  on  the  Official  Agencies 
Serving  These  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USD  A. 
action:  Notice. 

summary:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
December  2003.  Grain  Inspection, 


Packers  and  Stockyards  Administration 
(GIPSA)  is  asking  persons  interested  in 
providing  official  services  in  the  areas 
served  by  these  agencies  to  submit  an 
application  (or  designation.  GIPSA  is 
also  asking  for  comments  on  the 
services  provided  by  these  currently 
designated  agencies:  Frankfort  Grain 
Inspection,  Inc.  (Frankfort);  Indianapolis 
Grain  Inspection  &  Weighing  Service, 
Inc.  (Indianapolis);  and  Virginia 
Department  of  Agriculture  and 
Consumer  Services  (Virginia). 

DATES:  Applications  and  comments 
must  be  postmarked  or  electronically 
dated  on  or  before  July  1,  2003. 

ADDRESSES:  Submit  applications  and 
comments  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604;  FAX  202- 
690-2755.  If  an  application  is  submitted 
by  FAX,  GIPSA  reserves  the  right  to 
request  an  original  application.  All 
applications  and  comments  will  be 
made  available  for  public  inspection  at 
Room  1647-S,  1400  Independence 


Avenue,  SW.,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
Janet.M.Hart@uscla.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  E>epartmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmented  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 

1 .  Cinrent  Designations  being 
Announced  for  Renewal 


Official  agency 


Frankfort  .... 
Indianapolis 
Virginia 


Main  office 


Frankfort,  IN  .... 
Indianapolis,  IN 
Richmond,  VA  . 


Designation 
start 


3/01/2001 
3/01/2001 
2/01/2001 


Designation 
end 


12/31/2003 
12/31/2003 
12/31/2003 


a.  Pursuant  to  Section  7(f)(2)  of  tjie 
Act,  the  following  geographic  area,  in 
the  State  of  Indiana,  is  assigned  to 
Frankfort. 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  Coimty  line  south  to  State  Route 
19;  State  Route  19  south  to  State  Route 
114;  State  Route  114  southeast  to  the 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  County  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines;  the  eastern  Tipton  County  line; 
the  eastern  Hamilton  County  line  south 
to  State  Route  32; 

Boimded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line;  and 


Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  Coimty  line;  the 
western  Carroll  County  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Fulton  County  lines. 

Frankfort's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Frankfort's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Frick  Services,  Inc.,  Leiters  Ford,  Fulton 
Coimty;  and  Cargill,  Inc.,  Linden, 
Montgomery  County. 

b.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Indiana,  is  assigned  to 
Indianapolis. 

Bartholomew;  Brown;  Hamilton, 
south  of  State  Route  32;  Hancock; 
Hendricks;  Johnson;  Madison,  west  of 


State  Route  1 3  and  south  of  State  Route 
132;  Marion;  Monroe;  Morgan;  and 
Shelby  Counties. 

c.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  the 
entire  State  of  Virginia,  except  those 
export  port  locations  within  the  State,  is 
assigned  to  Virginia. 

2.  Opportunity  for  Designation 

Interested  persons,  including 
Frankfort,  Indianapolis,  and  Virginia, 
are  hereby  given  the  opportunity  to 
apply  for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  areas  is  for  the  period 
begiiming  January  1,  2004,  and  ending 
December  31,  2006.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 


listed  above  for  forms  and  information, 
or  obtain  applications  at  the  GIPSA 
website,  www.  usda.gov/gipsa/oversigbt/ 
parovreg.htm. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Frankfort,  Indianapolis,  and  Virginia 
official  agencies.  Commenters  are 
encouraged  to  submit  pertinent  data 
concerning  these  official  agencies, 
including  information  on  the  timeliness, 
cost,  quality,  and  scope  of  services 
provided.  AH  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  9i0  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dlated:  May  19.  2003. 
Donna  Rei&chneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  03-12853  Filed  5-21-03;  8:45  am] 
BiLUNG  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[OS-a-s] 

Designation  for  the  Mississippi  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice. 

SUMMARY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
announces  the  designation  of  Memphis 
Grain  Inspection  Service  (Memphis)  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 
EFFECTIVE  DATE:  June  1,  2003. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
Janet.M.Hart®usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 


therefore,, the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  January  29.  2003,  Federal 
Register  (68  FR  4445).  GIPSA 
announced  that  the  Mississippi 
Department  of  Agriculture  and 
Commerce  was  ceasing  official 
inspection  services,  effective  June  30, 
2003,  and  asked  persons  interested  in 
providing  official  services  in  the 
Mississippi  geographic  area  to  submit 
an  application  for  designation. 
Applications  were  due  by  February  28, 
2003.  Subsequently,  the  Mississippi 
Department  of  Agriculture  and 
Commerce  officials  asked  GIPSA  to 
move  their  voluntary  cancellation  date 
to  May  31,  2003. 

Memphis  was  the  sole  applicant  for 
designation  to  provide  official  services 
in  the  area  specified  in  the  January  29, 
2003,  Federal  Register.  GIPSA  asked  for 
comments  on  Memphis  in  the  March  24, 
2003,  Federal  Register  (68  FR  14179). 
We  received  one  favorable  comment 
from  an  official  agency  manager  by  the 
closing  date,  April  23,  2003. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(fl(l)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Memphis,  main  office 
in  Memphis,  Tennessee,  is  able  to 
provide  official  services  in  the 
geographic  area  specified  in  the  January 
29,  2003,  Federal  Register,  for  which 
they  applied,  in  addition  to  the  areas 
they  are  already  designated  to  serve. 
The  designation  is  effective  June  1, 
2003,  and  ends  March  31,  2006, 
concurrent  with  their  present 
designation.  Interested  persons  may 
obtain  official  services  by  calling 
Memphis  at  901-942-3216. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  May  19.  2003. 
Donna  Rei£schneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  03-12852  Filed  5-21-03;  8:45  am) 
BILLING  CODE  3410-£N-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[02-04-S] 

Designation  for  the  Kansas  (KS),  Minot 
(ND),  and  Cincinnati  (OH)  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 


ACTION:  Notice. 


SUMMARY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
aimounces  designation  of  the  following 
organi2Mtions  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act):  Kansas  Grain 
Inspection  Service,  Inc.  (Kansas);  Minot 
Grain  Inspection,  Inc.  (Minot);  and  Tri- 
State  Grain  Inspection  Service,  Inc.  (Tri- 
State). 

EFFECTIVE  DATE:  July  1,  2003. 

ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Janet  M.  Hart  at  202-720-8525,  e-mail 
fanet.M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  November  22,  2002,  Federal 
Register  (67  FR  70397),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  the  official  agencies  named 
above  to  submit  an  application  for 
designation.  Applications  were  due  by 
January  2,  2003. 

Kansas,  Minot,  and  Tri-State  were  the 
sole  applicants  for  designation  to 
provide  official  services  in  the  entire 
area  currently  assigned  to  them,  so 
GIPSA  did  not  ask  for  additional 
comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Kansas,  Minot,  and  Tri- 
State  are  able  to  provide  official  services 
in  the  geographic  areas  specified  in  the 
November  22,  2002,  Federal  Register, 
for  which  they  applied.  Interested 
persons  may  obtain  official  services  by 
calling  the  telephone  numbers  listed 
below. 
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Official 
agency 

Kansas  

Minot 

Tri-State  ... 


Headquarters  location  and  telephone 


Topeka.  KS  785-233-7063 

Additional  Service  Locations:  Colby,  Concordia,  Cummings,  Dodge  City,  Hutchinson,  Kansas 
City,  Salina,  and  Wichita,  KS;  Commerce  City  and  Haxtun,  CO;  and  Sidney,  NE. 

IWlinot,  ND  701-838-1734  

Cincinnnati,  OH  513-251-6571  


Designation  start-end 


07/01/2003-06/30/2006. 


07/01/2003-06/30/2006. 
07/01/2003-03/30/2006. 


Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  May  19,  2003. 
Donna  Reifschneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  03-12851  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  3410-EO-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Advisory  Committee  Meeting 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
11),  this  Constitutes  notice  of  the 
upcoming  meeting  of  the  Grain 
Inspection  Advisory  Committee  ("the 
Committee"). 

DATES:  June  3,  2003,  7:30  a.m.  to  5  p.m.; 
and  June  4.  2003,  7:30  a.m.  to  12  p.m. 
ADDRESSES:  The  advisory  committee 
meeting  will  take  place  at  the  Embassy 
Suites  Hotel-Kansas  City  Country  Club 
Plaza,  220  West  43rd  Street.  Kansas 
City,  MO. 

Requests  to  address  the  Committee  at 
the  meeting  or  written  comments  may 
be  sent  to:  Administrator,  GIPSA,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  STOP 
3601,  Washington,  DC  20250-3601. 
Requests  and  comments  may  also  be 
Faxed  to  (202) 205-9237. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Terri  Henry,  (202)  205-8281 
(telephone):  (202)  205-9237  (facsimile). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  provide 
advice  to  the  Administrator  of  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  with  respect  to  the 
implementation  of  the  U.S.  Grain 
Standards  Act  (7  U.S.C.  71  et  seq.). 

The  agenda  will  include  financial 
status,  general  program  plans,  and 
wheat  end-use  functionaHty  research. 

Public  participation  will  be  limited  to 
written  statements,  unless  permission  is 
received  from  the  Committee  Chairman 


to  orally  address  the  Committee.  The 
meeting  will  be  open  to  the  public. 

Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  or  related 
accommodations  should  contact  Terri 
Henry,  at  the  telephone  number  listed 
above. 

Dated:  May  19,  2003. 
Donna  Reifischneider, 

Administrator. 

[FR  Doc.  03-12854  Filed  5-21-03;  8:45  am] 

BILUNG  COOE  341(>-EN-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 

DATES:  Comments  on  this  notice  must  be 
received  by  July  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4036,  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  Fax:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  requires  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  for  reinstatement. 


Comments  are  invited  on:  (a)  Whether 
this  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculttu^, 
STOP  1522,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  Fax: 
(202) 720-1120. 

Title:  7  CFR  Part  1738,  Rural 
Broadband  Loan  and  Loan  Guarantee 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Utilities  Service 
(RUS)  amended  its  regulations  in  order 
to  establish  the  Rural  Broadband  Access 
Loan  and  Loan  Guarantee  Program  as 
authorized  by  the  Farm  Security  and 
Riu-al  Investment  Act  of  2002  (Pub.  L. 
101-171)  (2002  Act).  Section  6103  of  the 
Farm  Security  and  Rvual  Investment  Act 
of  2002  amended  the  Rural 
Electrification  Act  of  1936,  as  amended 
(RE  Act),  to  add  Title  VI,  Rural 
Broadband  Access,  to  provide  loans  and 
loan  guarantees  to  fund  the  cost  of 
construction,  improvement,  or 
acquisition  of  facilities  and  equipment 
for  the  provision  of  broadband  service 
in  eligible  rural  communities.  The  rule 
prescribes  the  types  of  loans  available, 
facilities  financed,  and  eligible 
applicants,  as  well  as  minimum  credit 
support  requirements  to  be  considered 
for  a  loan.  In  addition,  the  rule 
prescribes  the  process  through  which 
RUS  will  consider  applicants  under  the 
priority  consideration  and  the  state 
allocations  required  in  Title  VI. 


This  information  collection  is  being 
revised  to  include  only  those  hoius 
associated  with  the  pre-loan  procedures. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  98  hour  per 
response. 

Respondents:  Businesses,  not-for- 
profit  institutions  and  others. 

Estimated  Number  of  Respondents: 
30dlJ 

animated  Number  of  Responses  per 
Respondent:  11. 

Estimated  Total  Annual  Burden  on 
Respondents:  28,475  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-0812.  Fax:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  15,  2003. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 

[FR  Doc.  03-12855  Filed  5-21-03;  8:45  am] 

BILUNG  COOE  3410-1S-U 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1276] 

Expansion  and  Reorganization  of 
Foreign-Trade  Zone  226  Merced, 
Madera,  Fresno  and  Tulare  Counties, 
CA 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  County  of  Merced,  California, 
grantee  of  Foreign-Trade  Zone  226,  submitted 
an  application  to  the  Board  for  authority  to 
expand  and  reorganize  FTZ  226  to  relocate 
Site  2  (251  acres)  to  the  Mid-State  99 
Distribution  Center,  to  expand  Site  10  to 
include  a  temporary  area  (25  acres)  at  the 
Fresno  Yosemite  IntemationaJ  Airport  and  to 
delete  certain  parcels/sites  from  the  zone 
plan,  within  and  adjacent  to  the  Fresno 
Customs  port  of  entry  area  (FTZ  Docket  33- 
2002;  filed  8/26/02); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (67  FR 
569B4,  9/6/02)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and  the 
Board's  regulations;  cmd. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest; 

Npfv,  therefore,  the  Board  hereby  orders: 


The  application  to  expand  FTZ  226  is 
approved,  subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28,  and 
further  subject  to  the  Board's  standard  2,000- 
acre  activation  limit  for  the  overall  zone 
project. 

Signed  at  Washington,  DC,  this  14th  day  of 
May  2003. 

Jeffrey  A.  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-12880  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zone  Board 

[Order  No.  1275] 

Termination  of  Foreign-Trade  Subzone 
25A,  Weston,  FL 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zone  Board 
RegiUations  (15  CFR  part  400,)  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  order: 

Whereast  on  December  23, 1996,  the 
Foreign-Trade  Zones  Board  issued  a  grant  of 
authority  to  the  Port  Everglades  Department 
of  Broward  County  (the  Port),  authorizing  the 
establishment  of  Foreign-Trade  Subzone  25A 
at  the  Federal  Mogul  Corporation  plant  in 
Weston,  Florida  (Board  Order  860,  62  FR 
1314,  1/9/97); 

Whereas,  the  Port  advised  the  Board  on 
July  22,  2002  (FTZ  Docket  7-2003),  that  zone 
procedures  were  no  longer  needed  at  the 
facility  and  requested  voluntary  termination 
of  Subzone  25A; 

Whereas,  the  request  has  been  reviewed  by 
the  FTZ  Staff  and  Customs  officials  and 
approval  has  been  recommended; 

Now,  therefore,  the  Foreign-Trade  Zones 
Board  terminates  the  subzone  status  of 
Subzone  25A,  effective  this  date. 

Signed  at  Washington.  DC,  this  14th  day  of 
May  2003. 
Jeffrey  A.  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alfemate  Chairman, 
Foreign-Trade  Zone  Board. 

*COM048*[FR  Doc.  03-12879  Filed  5-21- 
03:  8:45  am] 

BILUNG  CODE  3510-OS-I>      ' 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1274] 

Tennlnation  of  Foreign-Trade  Subzone 
9C;  Honolulu,  HI 

Pursuant  to  the  authority  grailted  in 
the  Foreign-Trade  Zones  Act  of  Juine  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zone  Board 
Regulations  (15  CFR  part  400,)  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  order: 

Whereas,  on  July  26, 1985,  the  Foreign- 
Trade  Zones  Board  issued  a  grant  of  authority 
to  the  State  of  Hawaii  Department  of 
Business,  Economic  Development  &  Tourism 
(the  State),  authorizing  the  establishment  of 
Foreign-Trade  Subzone  9C  at  the  Dole 
Packaged  Foods  Company  plant  in  Honolulu, 
Hawaii  (Board  Order  308,  50  FR  31210. 
August  1,  1985); 

Whereas,  the  State  advised  the  Board  on 
June  18,  2002  (FTZ  Docket  5-2003),  that  zone 
procedures  were  no  loiTger  needed  at  the 
facility  and  requested  voluntary  termination 
of  Subzone  9C; 

Whereas,  the  request  has  been  reviewed  by  ' 
the  FTZ  Staff  and  Customs  officials  and 
approval  has  been  recommended; 

Now,  therefore,  the  Foreign-Trade  Zones 
Board  terminates  the  subzone  status  of 
Subzone  9C,  effective  this  date. 

Signed  at  Washington,  DC,  this  14th  day  of 
May,  2003. 
Jeffrey  A.  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
[FR  Doc.  03-12878  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  24-2003] 

Foreign-Trade  Zone  43 — Battle  Creek, 
Ml;  Application  for  Subzone;  Perrigo 
Company  (Pharmaceutical  Products); 
Allegan  and  Muslcegon  Counties,  Ml 

An  appUcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Battle  Creek, 
Michigan,  grantee  of  FTZ  43,  requesting 
special-purpose  subzone  status  for  the 
pharmaceutical  manufacturing  and 
distribution  facilities  of  Perrigo 
Company  (Perrigo)  at  locations  in 
Allegan  and  Muskegon  Counties, 
Michigan.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  13. 
2003. 
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,      Perrigo's  Michigan  operation  is 
comprised  of  five  sites  in  Allegan  and 
Muskegon  Counties  (Site  5  only):  Site  1 
(119,700  sq.  ft.  on  4.5  acres)— Plant  #1, 
located  at  117  Water  Street.  Allegan; 
Site  2  (133  acres) — Eastern  Avenue  Site, 
located  at  Hooker  Road  and  Eastern 
Avenue  in  Allegan;  including  Plant  #4 
(198,597  sq.  ft.,  with  a  possible 
expansion  of  100,000  sq.  ft.,  on  4.6 
acres),  Plant  #5  (323,568  sq.  ft.  with  a 
possible  expansion  of  100,000  sq.  ft.,  on 
7.4  acres),  and  Plant  #7  (402,216,  sq.  ft. 
on  9.23  acres);  Site  3  (520,613  sq.  ft.  on 
11.95  acres) — Allegan  Logistics  Center, 
located  at  900  Industrial  Center, 
Allegan;  Site  4  (123,295  sq.  ft.,  with  a 
possible  expansion  of  200,000  sq.  ft.,  on 
2.8  acres) — Airport  Center,  located  at 
1761  Airport  Court,  Holland;  and.  Site 
5  (87,048  sq.  ft.  on  2  acres)— North  Labs, 
located  at  8060  Whitbeck  Road, 
Montague,  Muskegon  County. 

The  facilities  (2,800  employees) 
produces  over-the-counter  (OTC) 
pharmaceutical  and"  nutritional 
products.  Foreign-sourced  materials  will 
account  for  some  14-50  percent  of 
finished  product  value,  and  include 
items  ft'om  the  following  general 
categories:  Animal  or  vegetable  oils, 
chemically  pure  sugars,  protein 
concentrates,  natural  magnesium 
phosphates  and  carbonates,  petroleum 
jelly,  paraffin  and  waxes,  other 
inorganic  acids  or  compounds  of 
nonmetals,  artificial  corundum, 
aluminum  oxide,  aluminum  hydroxide, 
acyclic  hydrocarbons,  derivatives  of 
phenols  or  peroxides,  ethers  and  ether- 
alcohols,  acetals  and  hemiacetals, 
aldehydes  and  derivatives,  ketone 
function  compounds,  phosphoric  esters 
and  their  salts,  esters  of  other  organic 
acids,  amine  function  compounds, 
oxygen  function  compounds,  quaternary 
ammonium  salts,  carboxymide  function 
compounds,  nitrile  compounds,  diazo- 
compounds,  organic  derivatives  of 
hydrazine,  compounds  of  other  nitrogen 
function,  organo-sulfur  compounds, 
heterocyclic  compounds,  sulfonamides, 
provitamins,  hormones,  glycosides^ 
vegetable  alkaloids,  antibiotics, 
medicaments  in  bulk  or  in  measured 
doses,  synthetic  coloring  matter,  color 
lakes,  organic  surface  active  products 
for  use  in  soap,  dextrines  and  modified 
starches,  chemical  products  not 
provided  elsewhere,  vinyl  acetate 
polymers,  acrylic  polymers,  cellulose, 
and  natural  polymers,  such  as  alginic 
acid. 

Zone  procedures  would  exempt 
Perrigo  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  Some  two  percent  of  the  plant's 
shipments  are  currently  exported.  On 
domestic  sales,  the  company  would  be 


able  to  choose  the  duty  rates  that  apply 
to  the  finished  products  (primarily  duty- 
free), rather  than  the  duty  rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  materials  noted  above  (duty- 
free to  10.9  percent).  At  the  outset,  zone 
savings  would  primarily  involve 
choosing  the  finished  product  duty  rate 
on  either  bulk  or  dosage  packaged 
pharmaceutical  products  (HTSUS  3003 
and  3004,  duty-free),  instead  of  the  duty 
rates  on  aspirin  (HTSUS  2918.22.1000, 
6.9%),  acetaminophen  (HTSUS 
2924.29.6210,  6.5%),  and  ibuprofen 
(HTSUS  2916.39.1500.  6.5%).  Certain 
aspirin  imports  from  China  are  subject 
to  anti-dumping/countervailing  (AD/ 
CVD)  duties.  The  application  indicates 
that  the  savings  from  zone  procedures 
will  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-*rrade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.,  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave.. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
[60  days  from  date  of  publication). 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  diu-ing  the 
subsequent  15-day  period  (to  August  5, 
2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
401  W.  Fulton  St.,  Suite  309-C,  Grand 
Rapids,  Michigan  49504. 

Dated:  May  14.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-12877  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMErfT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1273] 

Grant  of  Authority  for  Subzone  Status 
Bulova  Corporation  (Watch  and  Clock 
Products),  Woodside  and  Brooltlyn,  NY 

Pursuant  to  its  authority  xmder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment  *   *   * 
of  foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other  purposes," 
and  authorizes  the  Foreign-Trade  Zones 
Board  to  grant  to  qualiHed  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15  CFR 
Part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the  public 
interest; 

Whereas,  the  City  of  New  York,  grantee  of 
Foreign-Trade  Zone  1 ,  has  made  application 
to  the  Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  watch  and 
clock  warehousing/distribution/repair 
facilities  of  Bulova  Corporation,  located  in 
Woodside  and  Brooklyn,  New  York  (FTZ 
Docket  37-2002.  filed  9/23/02); 

Whereas,  notice  inviting  public  comment 
has  been  given  in  the  Federal  Register  (67  FR 
61849,  10/2/02));  and, 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  are  satisfied, 
and  that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby  grants 
authority  for  subzone  status  at  the  watch  and 
clock  products  warehousing/distribution/ 
repair  facilities  of  Bulova  Corporation,  ^ 

located  in  Woodside  and  Brooklyn,  New 
York  (Subzone  IB),  at  the  locations  described 
in  the  application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  14th  day  of 
May  2003. 
Jeffrey  A.  May, 

Acting  Assistartt  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
[FR  Doc.  03-12881  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  3510-OS-tJ 


DEPARTMErfT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1277] 

Expansion  of  Foreign-Trade  Zone  84; 
Houston,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  order: 

Whereas,  the  Port  of  Houston  Authority, 
grantee  of  Foreign-Trade  Zone  84,  submitted 
an  application  to  the  Board  for  authority  to 
expand  FTZ  84  to  include  the  Katoen  Natie 
Gulf  Coast  site  (72  acres)  on  a  permanent 
basis  and  to  restore  FTZ  status  to  the  Bulk 
Materials  Handling  plant  (97  acres)  on  the 
Houston  Ship  Channel,  within  the  Houston- 
Galveston  Customs  port  of  entry  area  (FTZ 
Docket  36-2002;  filed  9/12/02); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (67  FR 
59250,  9/20/02)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and  the 
Board's  regulations;  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest; 

Now,  therefore,  the  Bqard  hereby  orders: 

The  application  to  expand  FTZ  84  is 
approved,  subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  14th  day  of 
May  2003. 
Jeffivy  A.  May, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

[PR  Doc.  03-12882  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  3S10-OS-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-803] 

Fresh  Atlantic  Salmon  From  Chile: 
Amended  Final  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review  in  Accordance 
With  Court  Decision 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  January  17.  2003,  the 
Department  of  Commerce  (the 
Department)  issued  its  final  results  of 
redetermination  pursuant  to  the  remand 
order  of  the  U.S.  Court  of  International 
Trade  (the  Court)  in  Marine  Harvest 
(Chile)  S.A.  v.  United  States.  Slip  Op. 
02-134  (October  31,  2002).  Pursuant  to 
the  remand  order,  the  Department 


refimded  any  cash  deposits  paid  by 
Marine  Harvest  (Chile)  S.A.  (Marine 
Harvest)  between  the  preliminary 
results  of  the  changed  circiunstances 
review  and  the  implementation  of  the 
instructions  to  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
(Customs)  issued  after  the  final  results 
of  the  changed  circumstances  review.  In 
addition,  the  Department  determined 
that  the  post-merger  Marine  Harvest  was 
the  successor-in-interest  to  both  the  pre- 
merger Marine  Harvest  and  the  former 
Pesquera  Mares  Australes,  Ltda.  (Mares 
Australes). 

EFFECTIVE  DATE:  May  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Carol  Henninger, 
at  (202)  482-0631  or  (202) 482-3003. 
respectively;  AD/CVD  Enforcement. 
Office  5.  Group  II,  Import  * 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28,  2000,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  changed 
circumstances  antidumping  duty  review 
with  respect  to  the  antidumping  duty 
order  on  fresh  Atlantic  salmon  from 
Chile.  See  Notice  of  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Review:  Fresh  Atlantic  Salmon  from 
Chile,  65  FR  52065  (Aug.  28,  2000) 
(Changed  Circumstances  Preliminary). 
In  those  preliminary  results,  the 
Department  conducted  a  successor-in- 
interest  analysis  and  concluded  that  the 
post-merger  Marine  Harvest  was  a  new 
entity.  The  Department  assigned  the 
post-merger  Marine  Harvest  a  cash 
deposit  rate  of  2.23  percent,  the  cash 
deposit  rate  of  Mares  Australes. 

On  August  13,  2001,  the  Department 
published  the  final  results  of  the 
changed  circumstances  review.  See 
Notice  of  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Review:  Fresh  Atlantic  Salmon  from 
Chile,  66  FR  42506  (August  13,  2001) 
(Changed  Circumstances  Final).  In  those 
final  results,  the  Department  continued 
to  find  that  the  post-merger  Marine 
Harvest  was  a  new  entity.  The 
Department  assigned  Marine  Harvest  a 
zero  cash  deposit  rate,  which  was  the 
rate  calculated  for  the  combined  entity 
of  the  pre-merger  Marine  Harvest  and 
the  former  Mares  Australes  in  the 
second  administrative  review.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Antidumping  Duty 


Administrative  Review:  Fresh  Atlantic 
Salmon  from  Chile,  66  FR  42505 
(August  13,  2001)  (Salmon  II). 

On  October  12,  2001,  Marine  Harvest 
filed  a  complaint  with  the  Court 
challenging  certain  aspects  of  the 
Department's  preliminary  and  final 
results  of  the  changed  circumstances 
review.  In  addition,  on  March  19,  2002, 
Marine  Harvest  filed  a  Motion  for 
Judgment  Upon  the  Agency  Record. 

On  October  31.  2002,  the  Coiul  issued 
its  remand  order,  in  which  it  held  that 
the  imposition  of  a  cash  deposit 
simultaneously  with  publication  of  the 
initiation  and  preliminary  results  in  a 
changed  circiunstances  review,  without 
prior  notice,  was  not  in  accordance  with 
law,  and  ordered  the  Department  to 
refund  the  cash  deposits  in  a  timely 
manner.  In  addition,  the  Court  held  that 
the  Department's  determination  that 
Marine  Harvest  is  a  new  entity  was 
neither  supported  by  substantial 
evidence  nor  in  accordance  with  law. 
and  ordered  that,  on  remand,  the 
Department  reassess  its  successor-in- 
interest  analysis.  See  Marine  Harvest 
(Chile)  S.A.  v.  United  States,  SUp  Op. 
02-134  (October  31,  2002). 

Pursuant  to  the  Court's  remand  order, 
the  Department  issued  the  final  results 
of  redetermination  on  January  17.  2003. 
In  those  results,  the  Department 
determined  that  the  post-merger  Marine 
Harvest  is  the  successor-in-interest  to 
both  the  pre-merger  Marine  Harvest  and 
to  the  former  Mares  Australes  and  stated 
that  it  would  refund  any  deposits  paid 
by  Marine  Harvest  between  the  Changed 
Circumstances  Preliminary  and  the 
implementation  of  the  Customs 
instructions  issued  after  the  Changed 
Circumstances  Final. 

On  March  4,  2003,  the  Court  ordered 
that  the  Department's  January  17,  2003. 
remand  results  be  sustained  in  their 
entirety,  and  thus  dismissed  the  case. 
See  Marine  Harvest  (Chile)  S.A.  v. 
United  States,  Slip  Op.  03-22  (March  4, 
2003).  The  Court's  ruling  constitutes  a 
"final  and  conclusive"  decision  in  this 
case  which  is  "not  in  harmony"  with 
the  Department's  original 
determination.  Accordingly,  we  have 
prepared  these  amended  final  results. 

Amended  Final  Residts  of  Changed 
Circumstances  Review 

As  a  result  of  the  Department's 
redeterminations  on  coiul  remand,  we 
have  determined  that  Marine  Harvest  is 
the  successor-in-interest  to  the  pre- 
merger Marine  Harvest  and  the  former 
Mares  Australes  and  have  refunded  any 
cash  deposits  paid  by  Marine  Harvest 
between  the  Changed  Circumstances 
Preliminary  and  the  implementation  of 
Customs  instructions  issued  after  the 
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Changed  Circumstances  Final.  These 
deposits  were  paid  on  entries  covered 
by  the  third  period  of  review,  for  which 
the  Department  recently  published  its 
final  results.  See  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  Final  Determination  to  Revoke 
the  Order  in  Part,  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Fresh  Atlantic  Salmon  from 
Chile,  68  FR  6878  (February  11,  2003). 
We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(a)(1)  and  777(i)  of  the 
Tariff  Act  of  1930,  as  amended. 

Dated:  May  15.  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-12875  Filed  5-21-03;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-816] 

Stainless  Steel  Butt-Weld  Pipe  Fittings 
From  Taiwan:  Extension  of  Time  Limit 
for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidumping  duty  administrative 

review. 

EFFECTIVE  DATE:  May  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Freed,  AD/CVD  Enforcement,  Group  III, 
Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone:  (202) 
482-3818. 

Background 

On  June  5,  2002,  the  Department  of 
Commerce  ("Department")  published  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
Antidumping  Duty  Order  on  Stainless 
Steel  Butt-Weld  Pipe  Fittings  from 
Taiwan  for  the  period  June  1,  2001, 
through  May  31,  2002.  See  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation,  67  FR  38640 
(June  5.  2002).  On  June  25,  2002, 
Markovitz  Enterprises,  Int.  (Flowline 
Division),  Shaw  Alloy  Piping  Products 


Inc.,  Gerlin,  Inc.,  and  Taylor  Forge 
Stainless,  Inc.  ("petitioners")  requested 
an  antidumping  duty  administrative 
review  for  the  following  companies:  Ta 
Chen  Stainless  Pipe  Co.,  Ltd.  ("Ta 
Chen"),  Liang  Feng  Stainless  Steel 
Fitting  Co.,  Ltd.  ("Liang  Feng"),  and 
Tru-Flow  Industrial  Co.,  Ltd.  ("Tru- 
Flow")  for  the  period  June  1,  2001, 
through  May  31,  2002.  On  June  28, 
2002,  Ta  Chen  requested  an 
administrative  review  of  its  sales  to  the 
United  States  during  the  period  of 
review  ("POR").  On  July  24,  2002.  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  June  1,  2001,  through  May 
31,  2002.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  In  Part.  67  FR  48435  (July 
24,  2002).  On  March  3,  2003,  the 
Department  extended  the  time  limit  for 
the  preliminary  results  of  this 
administrative  review.  See  Stainless 
Steel  Butt-Weld  Pipe  Fittings  from 
Taiwan:  Extension  ofjime  Limit  for  the 
Preliminary  Results  of  the  Antidumping 
Duty  Administrative  Review,  68  FR  9977 
(March  3,  2003).  The  preliminary  results 
are  currently  due  no  later  than  June  2, 
2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  states 
that  the  administering  authority  shall 
make  a  preliminary  determination 
within  245  days  after  the  last  day  of  the 
month  in  which  occurs  the  anniversary 
of  the  date  of  publication  of  the  order, 
finding,  or  suspension  agreement  for 
which  the  review  under  Section 
751(a)(1)  is  requested.  If  it  is  not 
practicable  to  complete  the  review 
within  the  foregoing  time,  the 
administering  authority  may  extend  that 
245  day  period  to  365  days.  Completion 
of  the  preliminary  results  within  the  245 
day  period  is  impracticable  for  the 
following  reasons:  (1)  This  review 
involves  certain  complex  Constructed 
Export  Price  ("CEP")  adjustments 
including,  but  not  limited  to  CEP  profit 
and  CEP  offset;  (2)  this  review  involves 
complex  cost  issues  with  respect  to 
subcontractors'  costs  of  production;  and 
(3)  this  review  involves  a  complex 
affiliation  issue. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  tinie 
specified  imder  the  Act.  we  are 
extending  the  due  date  for  the 
preliminary  results  by  28  days  until 
June  30,  2003,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act.  The  final 
results  continue  to  be  due  120  davs  after 


the  publication  of  the  preliminary 
results. 

Dated:  May  16.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 

|FR  Doc.  03-12876  Filed  5-21-03;  8:45  am] 

BILLING  CODE  35ia-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  NAFTA  Panel 
Reviews;  Decision  of  the  Panel 

AGENCY:  NAFTA  Secretariat,  U.S. 

Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  NAFTA 

panel. 

SUMMARY:  On  April  28,  2003  the  NAFTA 
Panel  issued  its  decision  on  the  re- 
determination on  remand  in  the  matter 
of  Pure  Magnesium  from  Cem^da, 
Secretariat  File  No.  USA-CDA-00- 
1904-06. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  U.S.  Secretary, 
NAFTA  Secretariat,  Suite  2061,  14th 
and  Constitution  Avenue,  Washington, 
DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
1 9  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background  Information:  On  October 
15,  2002,  the  Panel  issued  a  remand 
decision  in  the  matter  of  Pure 
Magnesium  from  Canada,  with 
instructions  to  the  Department  of 


Commerce  to  issue  a  determination  on 
remand  consistent  with  the  instructions 
set  forth  in  the  Panel's  decision.  The 
Panel  instructed  the  DOC  to  provide  a 
report  within  45  days  detaiUng  how  it 
would  comply  with  their  instructions 
and  to  complete  the  remand  (within  60 
days)  not  later  than  January  28,  2003. 

The  Department  of  Commerce  issued 
its  remand  determination  on  January  28, 
2003. 

Panel  Decision:  The  Panel,  in  its 
decision  of  April  28,  2003,  ordered  the 
Department  to  revoke  the  antidumping 
order. 

Dated:  May  8.  2003. 
Caratina  L.  Alston, 
U.$.  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  03-12883  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  3510-GT-H 


DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
information  Security  and  Privacy 
Advisory  Board 

agency:  National  Institute  of  Standards 
and  Technology. 
ACTION:  Notice  of  meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the 
Information  Seciuity  and  Privacy 
Advisory  Board  (ISPAB)  will  meet 
Tuesday,  June  10,  2003,  from  8:30  a.m. 
until  5  p.m.,  Wednesday,  June  11,  2003, 
from  8:30  a.m.  until  5  p.m.  and  on 
Thursday,  June  12,  from  8:30  a.m.  until 
3  p.m.  All  sessions  will  be  open  to  the 
public.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L.  100-235)  and 
amended  by  the  Federal  Information 
Security  Management  Act  of  2002  (Pub. 
L.  107-347)  to  advise  the  Secretary  of. 
Commerce  and  the  Director  of  NIST  on 
security  and  privacy  issues  pertaining  to 
federal  computer  systems.  Details 
regarding  the  Board's  activities  are 
available  at  http://csrc.nist.gov/csspab/. 
DATES:  The  meeting  will  be  held  on  Jime 
10,  2003,  from  8:30  a.m.  until  5  p.m., 
June  11,  2003,  from  8:30  a.m.  until  5 
p.m.,  and  June  12,  2003,  from  8:30  a.m. 
until  3  p.m. 

ADDRESSES:  The  meeting  vdll  take  place 
at  the  DoubleTree  Hotel  and  Executive 
Meeting  Center,  1750  Rockville  Pike, 
Rockville,  Maryland. 

Agenda 

— Welcome  and  Overview 
—ISPAB  Work  Plan  Updates 


— One-Day  Panel  on  e-Authentication: 

•  Session  1 — e-Authentication 
Systems  for  Government: 
Understanding  the  Benefits  and 
Risks  of  Existing  and  Emerging 
Models 

•  Session  2 — Security  and  Privacy 
Issues  in  e-Authentication 

— Panel  Discussion  on  Acciu-acy 

Requirements  for  the  FBI's  National 
Crime  Information  Center  (NCIC) 

— Briefing  on  Activities  of  the  National 
Science  Foundation's  Trusted 
Computing  Program 

— Briefing  on  Information  Security 

Professionals  Certification  Programs 

— Agenda  Development  for  September 
2003  ISPAB  Meeting 

— ^Wrap-Up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  ISPAB  Secretariat, 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
June  9,  2003.  Approximately  15  seats 
will  be  available  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joan  Hash,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 
8930,  Gaithersburg.  MD  20899-8930, 
telephone:  (301)  975-3357. 

Dated:  May  15,  2003. 
Arden  L.  Bement,  Jr., 

Director. 

|FR  Doc.  03-12786  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  3510-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  Intent  To  Initiate  the 
Process  To  Consider  Marine  Reserves 
In  the  Channel  Islands  National  Marine 
Sanctuary;  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 

AGENCY:  Marine  Sanctuaries  Division 
(MSD),  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Notice. 

i 

SUMMARY:  In  accordance  with  the 
National  Marine  Sanctuaries  Act,  as 
amended,  (NMSA)  (16  U.S.C.  1431  et 
seq.),  NOAA's  National  Marine 
Sanctuary  Program  (NMSP)  is 
considering  the  establishment  of  a 
network  of  marine  reserves  within  the 
Channel  Islands  National  Marine 
Sanctuary  (CINMS  or  Sanctuary)  to 
maintain  the  natiu-al  biological 
commimities,  and  to  protect,  and,  where 
appropriate,  restore  and  enhance  natural 
habitats,  populations,  and  ecological 
processes. 

Marine  reserves  are  one  of  a  variety  of 
resource  management  tools  used  to 
manage  and  protect  marine  resoiu-ces. 
This  action  is  being  considered  to 
complement  the  State  of  California's 
recent  establishment  of  a  network  of 
marine  reserves  and  protected  areas 
within  the  State  waters  of  the  CINMS. 

The  NMSP  will  prepare  an 
environmental  impact  statement  which 
will  examine  a  range  of  management 
and  regulatory  alternatives  associated 
vdth  consideration  of  marine  reserves 
within  the  Sanctuary.  The  NMSP  will 
conduct  three  public  scoping  meetings 
during  the  scoping  period  to  gather 
information  and  other  comments  from 
individuals,  organizations,  and 
government  agencies  on  the  scope,  types 
and  significance  of  issues  related  to 
consideration  of  marine  reserves  in  the 
Sanctuary.  The  dates  and  locations  of 
the  public  scoping  meetings  are  listed 
below. 

DATES:  Written  comments  must  be 
received  on  or  before  July  23,  2003. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Chaiuel  Islands  National ' 
Marine  Sanctuary,  attn.  Sean  Hastings, 
113  Harbor  Way.  Suite  150.  Santa 
Barbara,  California  93109,  by  fax  to 
(805)  568-1582,  or  by  electronic  mail  to 
reservesprocess@noaa.gov.  Comments 
will  be  available  for  public  review  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Hastuigs.  (805)  966-7107,  Ext.  472. 
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SUPPLEMENTARY  INFORMATION:  The 

Sanctuary  was  designated  in  September 
1980,  and  consists  of  1,252  square 
nautical  miles  of  open  ocean  and  near 
shore  habitat  approximately  25  miles  off 
the  coast  of  Santa  Barbara,  California, 
encompassing  the  waters  surrounding 
San  Miguel,  Santa  Rosa,  Santa  Cruz, 
Anacapa  and  Santa  Barbara  Islands  from 
mean  high  tide  to  six  nautical  miles 
offshore.  The  NMSP's  primary  goal  is 
the  protection  of  the  Sanctuary's  natiu-al 
and  cultural  resources  contained  within 
its  boundaries.  The  NMSP  uses  a  variety 
of  non-regulatory  and  regulatory 
management  measures  to  protect  its 
resources.  The  Sanctuary  is  an  area  of 
national  significance  because  of  its 
exceptional  natural  beauty  and  marine 
and  cultural  resources. 

In  April  1999,  the  Sanctuary  and  the 
California  Department  of  Fish  and  Game 
(CDFG)  developed  a  joint  Federal  and 
State  partnership  to  consider 
establishing  marine  reserves  within  the 
Sanctuary.  Mcirine  reserves  are  one  of  a 
variety  of  resource  management  tools 
used  to  manage  and  protect  marine 
resources.  The  Chaimel  Islands  Marine 
Reserves  Process  was  initiated  in  July  of 
1999,  when  the  Sanctuary  Advisory 
Council  (SAC)  created  a  multi- 
stakeholder  Marine  Reserves  Working 
Group  (MRWG)  to  seek  agreement  on 
the  potential  establishment  of  marine 
reserves  within  the  Sanctuary.  Included 
in  the  Channel  Islands  Marine  Reserves 
Process  were  a  SAC  designated  Science 
Advisory  Panel  and  a  NOAA  led  Socio- 
economic Team  made  up  of  blue  ribbon 
scientists,  academics  and  practitioners. 
Extensive  scientific  and  socioeconomic 
data  were  collected  in  support  of  the 
reserves  process.  From  July  1999  to  May 
2001.  the  MRWG  met  monthly  to 
receive,  weigh,  and  integrate  advice 
from  technical  advisors  and  the  public 
and  to  develop  a  recommendation  for 
the  SAC.  In  May  2001,  the  results  of  the 
Chaimel  Islands  Marine  Reserves 
Process  were  forwarded  to  the  SAC, 
including  the  MRWG  consensus 
agreements,  areas  of  disagreement. 
Science  Panel  advice  and  socio- 
economic analysis.  A  composite  map 
with  two  reserve  network  options 
ranging  from  12  to  29  percent  of  the 
Sanctuary  was  also  forwarded.  In  June 
2001,  the  SAC  transmitted  the  full 
pubUc  record  of  the  MRWG  and  the 
SAC  to  the  CINMS  and  CDFG,  and 
charged  the  agencies  with  crafting  a 
final  recommendation  for  the  California 
Fish  and  Game  Commission  (FGC). 

Sanctuary  and  CDFG  staff  continued 
to  work  with  stakeholders  in  crafting  a 
recommendation.  On  August  24.  2001 
the  Sanctuary  and  CDFG  forwarded  the 
results  of  the  Channel  Islands  Reserves 


Process  and  recommended  to  the  FGC  a 
network  of  reserves  and  protected  areas 
that  would  include  approximately  25% 
of  the  Sanctuary. 

The  CDFG  prepared  environmental 
review  dociunents  pursuant  to  the 
California  Environmental  Quality  Act 
(CEQA),  which  included  an  analysis  of 
a  range  of  alternative  reserves  networks, 
including  identifying  the  Sanctuary  and 
CDFG  recommended  option  as  the 
preferred  alternative.  On  October  23, 
.2002.  the  FGC  approved  the  preferred 
alternative  and  the  establishment  of  a 
network  of  marine  reserves  and 
protected  areas  within  State  waters  of 
the  Sanctuary  (approximately  10%).  The 
FGC  decision  was  made  based  on  the 
culmination  of  the  Channel  Islands 
Marine  Reserves  Process  and  the  CDFG 
and  NOAA  supported  alternative  for  a 
network  of  marine  reserves  in  the 
Sanctuary.  The  State's  network  went 
into  effect  on  April  9,  2003. 

The  NMSP  is  initiating  a  process  to 
consider  the  establishment  of  marine 
reserves  within  the  Sanctuary  to 
complement  the  State's  network  of 
reserves  and  protected  areas.  This 
review  process  will  build  upon  the 
nearly  four  years  of  work  to  date  on  this 
matter,  including  the  information  and 
analyses  contained  in  the  State's  CEQA 
environmental  documents.  The  NMSP 
cuiticipates  completion  of  the 
envirorunental  review  process  and 
concomitant  documents  will  require 
approximately  eighteen  to  twenty-four 
months. 

The  NMSP  will  prepare  an 
environmental  impact  statement, 
proposed  regulations,  and  any  proposed 
modifications  to  the  Sanctuary's 
designation  document,  as  warranted. 
The  environmental  impact  statement 
will  examine  a  range  of  management 
and  regulatory  alternatives  associated 
with  consideration  of  marine  reserves 
within  the  Sanctuary.  Any  change  to  the 
Sanctuary's  terms  of  designation  will  be 
pursuant  to  the  requirements  of  the 
National  Marine  Sanctuaries  Act, 
including  necessary  consultations  with 
Federal  and  State  agencies,  the  Pacific 
Fishery  Management  Council  (PFMC), 
and  others,  and  submission  of  the 
environmental  impact  statement, 
proposed  regulations  and  any  proposed 
changes  to  the  designation  document  to 
Congress,  the  Governor  of  the  State  of 
California,  and  the  public  for  comment. 
Further,  the  PFMC  will  be  provided  the 
opportunity  to  prepare  draft  Sanctuary 
fishing  regulations  for  the  Exclusive 
Economic  Zone  portion  of  the  Sanctuary 
for  any  marine  reserve  proposal.  Finally, 
any  change  to  a  term  of  designation 
would  not  apply  to  State  waters  if  the 


Governor  objects  during  the  requisite 
review  period. 

For  a  complete  history  of  the  Channel 
Islands  Marine  Reserves  Process  and  the 
State's  Environmental  Documents 
please  see  http://www.dfg.ca.gov/mrd/ 
channel  islands/  and/or  http:// 
www.cinms.nos.noaa.gov/marineres/ 
main.html.  The  same  information  can 
also  be  obtained  by  contacting  John 
Ugoretz  with  California  Department  of 
Fish  and  Game,  (805)  560-6758  and/or 
the  contact  information  below. 

The  Sanctuary  is  also  revising  its  1983 
Management  Plan.  A  Final  EIS  and 
Management  Plan  are  expected  by  the 
end  of  2003.  Please  see  http:// 
www.cinms.nos.noaa.gov/marineres/ 
manplan.html  for  more  information  on 
this  independent  process. 

Public  Scoping  Meetings:  Dates  and 
Locations 

The  NMSP  will  conduct  three  public 
scoping  meetings  to  gather  information 
and  other  oral  or  written  comments 
from  individucils,  organizations,  and 
government  agencies  on  the  scope,  types 
and  significance  of  issues  related  to 
consideration  of  marine  reserves  in  the 
Sanctuary.  These  meetings  will  be 
conducted  in  a  format  to  maximize  the 
opportvmity  for  all  attendees  to  provide 
public  comment.  The  dates,  times  and 
location  of  the  meetings  are  as  follows: 

(1)  Thursday,  June  5,  2003,  6:30-9 
p.m.,  Orvene  S.  Carpenter  Community 
Center,  550  Park  Avenue  Pt.  Hueneme, 
CA. 

(2)  Thursday,  June  12,  2003,  6:30-9 
p.m.,  Santa  Barbara  Public  Library, 
Faulkner  Gallery,  40  E.  Anapamu  Street, 
Santa  Barbara,  CA. 

(3)  Friday,  July  18,  2003,  1:30-4  p.m.. 
Four  Points  by  Sheraton,  1050  Schooner 
Drive,  Ventura,  CA.  This  meeting  will 
be  held  with  the  Sanctuary  Advisory 
Council. 

Dated:  May  16,  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[PR  Doc.  03-12815  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[I.D.  050903A] 

Marine  Mammais;  Fiie  No.  369-1440-01 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Bruce  R.  Mate,  Oregon  State  University, 
Newport,  Oregon  97365-5296,  has  been 
issued  an  amendment  to  Permit  No. 
369-1440-01  to  take  various  species  of 
large  whales  and  opportunistically  take 
by  Level  B  harassment  other  species  of 
marine  mammals,  for  purposes  of 
scientific  research. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Assistant  Regional  Administrator  for 
Protected  Resources,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298;  phone 
(508)281-9346;  fax  (508)281-9371;  and 

Assistant  Regional  Administrator  for 
Protected  Resources,  Southeast  Region, 
NMFS,  9721  Executive  Center  Drive 
North,  St.  Petersburg,  FL  33702-2432; 
phone  (813)570-5301;  fax  (813)570- 
5517. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Johnson  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
January  28,  2003,  notice  was  published 
in  the  Federal  Register  (68  FR  4178] 
that  an  amendment  of  Permit  No.  369- 
1440-01,  issued  April  19,  1999  (64  FR 
19135),  had  been  requested  by  the 
abon^e-named  individual.  The  requested 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§  216.39  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
threatened  and  endangered  fish  and 
wildlife  (50  CFR  222.226). 

The  amendment  authorizes  the 
appUcant  to  tag  and  biopsy  sample  fin 
whales  in  international  water  in  the 
Mediterranean  Sea  and  extends  the 
expiration  date  through  October  2004. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith.  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  emd  policies  set  forth  in 
section  2  of  the  ESA. 


Dated:  May  13.  2003. 
Stephen  L.  Leathery, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-12886  Filed  5-21-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Technology  Administration 
[Docket  No.:  030423100-3100-01] 

The  United  States-Greek  Initiative  for 
Technology  Cooperation  With  the 
Balkans  (ITCB)'s  Joint  Science  and 
Technology  Cooperation  Advisory 
Council 

AGENCY:  Technology  Administration. 
Department  of  Commerce. 
ACTION:  Notice;  request  for  nomination: 
for  joint  council  member. 


SUMMARY:  The  Technology 
Administration  invites  nominations  of 
individuals  for  appointment  to  a 
vacancy  on  the  Joint  Science  and 
Technology  Cooperation  Advisory 
Council  established  under  a 
Memorandum  of  Understanding 
between  the  United  States  Department 
of  Commerce  and  the  Greek  Ministry  of 
National  Economy  concerning 
technology  cooperation  with  the 
Balkans.  The  Technology 
Administration  also  invites  nominations 
for  appointment  of  three  alternate  Joint 
Coimcil  members.  The  Technology 
Administration  will  consider  all 
nominations  received  in  response  to  this 
notice. 

DATES:  Nominations  must  be  received  at 
the  address  below  by  no  later  than  June 
30.  2003. 

ADDRESSES:  Please  submit  nominations 
to  Ken  Ferguson.  ITCB  Program  Officer, 
Office  of  Technology  Policy. 
Technology  Administration,  U.S. 
Department  of  Commerce,  Room  4411, 
14th  and  Constitution  Avenues,  NW., 
Washington,  DC  20230.  Nominations 
may  also  be  submitted  by  fax  or  e-mail 
to  Ken  Ferguson,  ITCB  Program  Officer 
at  202-219-3310  or 
/c/'e/;guson@ta.doc.gov  if  followed  up 
with  a  hard  copy  sent  by  mail  or 
courier. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Ferguson,  ITCB  Program  Officer, 
telephone:  202-482-0150;  fax:  202- 
219-3310,  e-mail:  kferguson@ta.doc.gov. 

Goals  of  the  Memorandum  of 
Understanding 

On  January  17, 1998,  the  United 
States  Department  of  Commerce  and  the 


Greek  Ministry  of  National  Economy 
(hereinafter  known  as  the 
"Participants")  entered  into  a 
Memorandiun  of  Understanding  (MOU) 
concerning  technology  cooperation  with 
the  Balkans,  to  be  knovirn  as  "The 
United  States-Greek  Initiative  for 
Technology  Cooperation  with  the 
Balkans"  (ITCB).  A  Joint  Science  and 
Technology  Cooperation  Advisory 
Coimcil  (hereinsifter  "the  Joint 
Coimcil")  operates  under  the  MOU. 

The  Participants  recognize  that 
working  together  to  foster  collaborative 
and  mutually  beneficial  technology 
cooperation  with  countries  in  the 
Balkan  region  will  provide  economic 
benefits  to  the  Balkan  region,  the  United 
States  and  Greece.  The  goal  of  the 
Participants  is  to  foster  collaboration 
among  public  and  private  entities  in  the 
Participants'  countries  with  public  and 
private  entities  in  the  Balkan  region  in 
order  to  enhance  scientific  and 
technological  capabilities  in  the  Balkan 
region,  enhance  the  relationship 
between  U.S.  and  Greek  public  and 
private  sector  entities,  and  promote  the 
development  of  stable,  free  market 
economies  in  the  Balkan  region. 
Emphasis  is  placed  on  both  the  fostering 
of  the  exchange  of  scientific  and 
technical  knowledge  and  personnel,  and 
on  building  private  sector  technology 
capacities  of  Balkan  ITCB  member  states 
through  partnership  with  U.S.  and 
Greek  business.  For  the  purposes  of  the 
MOU,  countries  in  the  Balkan  region 
that  are  currently  members  of  the  ITCB 
are:  Albania,  Bulgaria,  Romania  and  the 
Former  Yugoslavian  Republic  of 
Macedonia.  Membership  may  expand  to 
other  countries  in  the  region  that  the 
Participants  may  mutually  agree  to 
include. 

Cooperative  Activities 

Cooperative  activities  under  this 
MOU  include:  Coordinated  and  joint 
research  and  technology  projects, 
studies,  and  investigations;  joint 
technological  courses,  workshops, 
conferences  and  symposia;  exchanges  of 
science  and  technology  information  and 
documentation  in  the  context  of 
cooperative  activities;  exchanges  of 
scientists,  specialists,  and  researchers; 
exchanges  or  sharing  of  equipment  or 
materials;  and  other  forms  of  scientific 
and  technological  cooperation  that  may 
be  deemed  appropriate.  One  of  the  goals 
is  to  create  three-way  partnerships 
between  private  and  public  technology 
companies,  non-governmental 
organizations  and  other  institutions 
from  Greece,  the  United  States  and 
Balkan  member  states  of  the  ITCB. 
Cooperative  activities  should  reflect 
technological  strengths  in  the  Unites 
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States  and  Greece,  be  responsive  to 
scientific  and  technological  needs  in  the 
Balkan  member  states,  and  should  be 
structured  to  provide  an  appropriate 
collaborative  role  for  three  way 
partnerships. 

Information  on  the  Joint  Council 

For  the  purposes  of  implementing  this 
MOU,  the  Participants  have  established 
a  Joint  Science  and  Technology 
Cooperation  Advisory  Council 
consisting  of  six  members — three 
designated  by,  and  serving  at  the 
pleasure  of  the  Government  of  Greece, 
and  three  designated  by  and  serving  at 
the  pleasure  of  the  U.S.  Department  of 
Commerce.  Each  participant  may 
designate  alternate  members.  The  Greek 
Secretariat  for  the  ITCB  is  located  at  the 
Technology  Park  in  Thessaloniki, 
Greece.  The  U.S.  Secretariat  for  the 
ITCH  is  administered  by  Ashford 
Associates  of  Cambridge,  Massachusetts. 

Responsibilities  of  Joint  Council 
Members  and  Alternates 

The  members  of  the  Joint  Council 
carry  out  the  following  functions: 

1.  Recommend  to  the  Participants 
overall  policies  under  the  MOU. 

2.  Identify  fields  and  forms  of 
cooperation  in  accordance  with  the 
goals  and  objectives  of  the  MOU. 

3.  Review,  assess  and  make  specific 
recommendations  concerning 
cooperative  activities. 

4.  Prepare  periodic  reports  concerning 
the  Joint  Council  and  cooperative 
activities  undertaken  under  the  MOU 
for  submission  to  the  Participants. 

5.  Undertake  such  further  functions  as 
may  appropriately  be  approved  by  the 
Participants. 

6.  The  Participants  may  designate 
alternates  to  substitute  for  permanent 
council  members  at  particular  meetings 
or  events,  or  to  work  on  specific  projects 
and  initiatives. 

7.  When  appropriate,  alternates  shall 
cast  votes  in  lieu  of  permanent 
members.  Respondents  to  this  notice 
should  indicate  whether  they  are 
willing  to  serve  as  alternates,  as 
permanent  members,  or  as  either  to  the 
rrCB  Joint  Council. 

Meetings  of  the  Joint  Council 

The  Council  meets  every  three  to  foiu' 
months,  usually  in  Thessaloniki  or 
Athens,  Greece,  or  as  determined  by  the 
Participants.  U.S.  Council  member's 
travel  and  living  expenses  associated 
with  attending  these  meetings  may  be 
provided  by  a  fund  administered  by  the 
U.S.  Secretariat  for  the  FTCB. 

Length  of  Service 

A  U.S.  member's  length  of  service  on 
the  Joint  Council  is  not  stipulated  in  the 


MOU  and  is  discretionary  with  the  U.S. 
Department  of  Commerce.  Individuals 
chosen  for  membership  will  serve  a 
term  that  best  fits  the  needs  and 
objectives  of  the  Joint  Council  although 
the  term's  duration  is  normally  two- 
three  years.  Upon  the  completion  of  a 
U.S.  member's  term,  the  U.S. 
Department  of  Commerce  will  either 
repeat  this  recruitment  and  selection 
process  or  extend  the  member's  term  as 
long  as  the  member  proves  to  work 
effectively  on  the  Joint  Council  and  his/ 
her  expertise  is  still  needed. 

Membership  Criteria  and  Requirements 

The  U.S.  members  of  the  Joint  Council 
are  eminent  leaders,  broadly 
representative  of  industry,  academia  or 
government,  who  have  experience  in 
science  and  technology  development, 
technology  diffusion,  or  international 
technology  collaboration.  They  shall  be 
U.S.  citizens.  They  shall  be  familiar 
with  the  business  climate  and  the  status 
of  technology  and  economic 
development  in  Greece  and  the  Balkans, 
with  Greek  and  Balkan  industry,  and/or 
with  Greek  and  Balkan  academic 
institutions.  Members  of  the  Joint 
Council  shall  serve  without 
compensation. 

The  U.S.  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace,  and  seeks  a  broad-based  and 
diverse  Joint  Council  membership. 

Conflict  of  Interest 

Nominees  will  be  evaluated  for  their 
ability  to  contribute  to  the  goals  and 
objectives  of  the  MOU.  Nominees  will 
be  vetted  in  accordance  with  processes 
established  by  the  U.S.  Department  of 
Commerce  in  February  1997,  as  soon  as 
possible  following  tentative  selection. 
The  vetting  system  has  three 
components:  (1)  An  internal  review  for 
possible  appearance  of  conflict 
problems;  (2)  an  external  review  for 
possible  appearance  of  problems;  and 
(3)  a  recusai/ethics  agreement  review. 

Dated:  May  19,  2003. 

Christian  Israel, 

Deputy  Assistant  Secretary  for  Technology 
Policy. 

(FR  Doc.  03-12833  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  3510-GN-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Commercial  Availability 
Request  under  the  United  States  - 
Andean  Trade  Promotion  and  Drug 
Eradication  Act  (ATPDEA) 

May  16,  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Denial  of  the  request  alleging 

that  certain  cotton  corduroy  fabrics,  for 

use  in  apparel  articles,  cannot  be 

supplied  by  the  domestic  industry  in 

commercial  quantities  in  a  timely 

manner  under  the  ATPDEA. 

summary:  On  March  17,  2003  die 
Chairman  of  CITA  received  a  petition 
from  Breaker  Jeanswear/ARC 
International  alleging  that  certain  dyed 
cotton  corduroy  fabrics  (see  Annex  I  for 
product  specifications),  classified  in 
subheading  5801.22.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requested  that  apparel  of  such  fabrics  be 
eligible  for  preferential  treatment  under 
the  ATPDEA.  Based  on  currently 
available  information,  CITA  has 
determined  that  these  subject  fabrics 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  therefore  denies  the 
request. 
EFFECTIVE  DATE:  May  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  (b)(3)lB)(ii)  of  the 
ATPDEA,  Presidential  Proclamation  7616  of 
October  31.  2002,  Executive  Order  13277  of 
November  19,  2002,  and  the  United  States 
Trade  Representative's  Notice  of  Further 
Assignment  of  Functions  of  November  25, 
2002  (67  FR  71606). 

BACKGROUND: 

The  ATPDEA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  ATPDEA  also 
provides  for  quota-  and  duty-free 


treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
ATPDEA  beneficiary  coiuitries  from 
fabric  or  yarn  that  is  not  formed  in  the 
United  States  or  a  beneficiary  country, 
if  it  has  been  determined  that  such 
fabric  or  yam  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  Piu-suant 
to  Executive  Order  No.  13277  (67  FR 
70305)  and  the  United  States  Trade 
Representative's  Notice  of  Redelegation 
of  Authority  and  Fiulher  Assignment  of 
Functions  (67  FR  71606),  the  President's 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  maimer  under  the 
A'TPDEA  is  exercised  by  CITA. 

bn  March  17,  2003,  the  Chairman  of 
CITA  received  a  petition  from  Breaker 
Jeanswear/ARC  International  of  Miami, 
Florida,  alleging  that  certain  dyed 
cotton  corduroy  fabrics,  (see  Annex  I  for 
product  specifications),  classified  in 
subheading  5801.22.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  caimot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  maimer  and 
requesting  quota-  and  duty-free 
treatment  under  the  ATPDEA  for 
apparel  articles  that  are  both  cut  and 
sewn  in  one  or  more  ATPDEA 
beneficiary  countries  from  such  fabrics. 

6n  March  24,  2003,  CITA  solicited 
public  comments  regarding  this  request, 
particularly  with  respect  to  whether 
these  fabrics  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  On  April 
10. 2003,  CITA  and  the  Office  of  the 
U.S.  Trade  Representative  offered  to 
hold  consultations  with  the  relevant 
Congressional  committees.  We  also 
requested  the  advice  of  the  U.S. 
International  Trade  Commission  and  the 
relevant  Industry  Sector  Advisory 
Committees. 

CITA  has  determined  that  certain 
dyed  cotton  corduroy  fabrics,  classified 
in  subheading  5801.22.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 


timely  manner.  Breaker  Jeanswear/ARC 
International's  request  is  denied. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 


Annex  I 

Product  Specifica- 
tions: 

1 .  Dyed  Cor- 
duroy Fabric: 

Fiber  Com-         100%  cotton 

position: 
Fabric  weight:    271  g/m2  (grams  per  square 

meter) 
Construction:      Woven  20  x  45,  16s  x  16s 
6  -  8  wales  per  centimeter 

2.  Dyed  Cor- 
duroy Fabric: 

Ft>er  Com-         98%  cotton.  2%  spandex 
posit)on(s): 

97%  cotton,  3%  spandex 
Fabric  weight:     271g/m2  (grams  per  square 

meter) 
Construction:      Woven  20  x  45,  16s  x  16s 
plus  70  denier  (spandex) 
6-8  wales  pier  centimeter 

[FR  Doc.  03-12897  Filed  5-21-03;  8:45  am) 
BU.UNG  CODE  3510-OR-S 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS36-03GO9301 2] 

Million  Solar  Roofs  Initiative  Small 
Grdnt  Program  for  State  and  Local 
Partnerships 

AGENCY:  Golden  Field  Office,  U.S. 
Department  of  Energy. 
ACTION:  Notice  of  issuance  of  solicitation 
for  financial  assistance  applications. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  annoimcing  its  intention  to 
soUcit  applications  from  State  and  Local 
Partnerships  under  the  Million  Solar 
Roofs  (MSR)  Program.  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy  will  consider  proposals  from 
interested  State  and  Local  Partnerships 
to  help  fund  their  MSR  program 
development  and  implementation 
activities. 

DATES:  The  solicitation  will  be  issued 
early  May  2003. 

ADDRESSES:  A  copy  of  the  solicitation 
will  be  accessible  through  the  Golden 
Field  Office  Home  Page  at  http:// 
www.go.  doe.gov/ 
businessopportunities.html  under 
"Solicitations."  The  Golden  Home  Page 
will  provide  direct  access  to  the 
solicitation  and  provide  instructions  on 
using  the  DOE  Industry  Interactive 
Procurement  System  (UPS)  Web  site. 
The  solicitation  can  also  be  obtained 


directiy  through  IIPS  at  http://e- 
center.doe.gov/ hy  browsing 
opportunities  by  Program  Office  for 
those  solicitations  issued  by  the  Golden 
Field  Office.  DOE  will  not  issue  hard 
copies  of  the  solicitation. 
FOR  FURTHER  INFORMAT)ON  CONTACT: 
James  McDermott,  Contacting  Officer,  at 
215-656-6976  or  electronically  at 
james.mcdennott@ee.doe.gov. 
Responses  to  questions  will  be  posted 
on  the  DOE  UPS  website. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy's  MSR  Initiative 
is  an  iiutiative  to  support  State  and 
Local  Partnerships  who  agree  to  install 
solar  energy  systems  on  one  million 
buildings  in  the  United  States  (U.S.)  by 
2010.  This  effort  includes  two  types  of 
solar  energy  technology:  (1)  Solar 
electric  (photovoltaic)  systems  that 
produce  electricity  from  sunlight,  and 
(2)  solar  thermal  systems  panels  that 
produce  heat  for  domestic  hot  water,  for 
space  heating  or  for  heating  swimming 
pools.  The  Partnerships  bring  together 
business,  government  and  community 
organizations  at  the  regional  level  with 
a  commitment  to  install  a  pre- 
determined number  (at  least  500)  of 
solar  energy  systems. 

A  complete  description  of 
partnerships  and  their  representative 
activities  can  be  found  on  the  MSR  Web 
site  at  http:// 
www.MilHonSolarRoofs.  org. 

Applications  under  the  solicitation 
must  further  the  work  of  State  and  Local 
Partnerships,  including  partners  in  the 
building  industry,  state  and  local 
governments,  utilities,  the  solar  energy 
industry,  financial  institutions  and  non- 
governmental organizations,  to  remove 
market  barriers  to  solar  energy  use  and 
to  develop  and  strengthen  local  demand 
for  solar  energy  products  and 
applications. 

■Phere  are  two  types  of  grants 
available:  Phase  1 — New  Partnership 
grants,  and  Phase  2 — Meeting  the 
Commitment  grants.  Only  one 
application  may  be  submitted  per 
partnership  in  one  or  the  other  of  the 
categories,  but  not  both.  Partnerships 
that  have  been  awarded  prior  MSR 
partnership  grants  in  the  past  may  not 
apply  for  a  Phase  1 — New  Partnership 
grant.  Newly  formed  or  existing 
partnerships  that  have  not  received 
prior  MSR  grants  may  apply  for  a  Phase 
1 — New  Partnership  grant.  Ally 
partnership  with  the  prerequisites  may 
apply  for  a  Phase  2 — Meeting  the 
Commitment  grant. 

The  project  or  activity  must  be 
conducted  in  a  designated  MSR  State 
and  Local  Partnership  area.  There  is  no 
cost  sharing  requirement  for  these 
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grants,  although  cost  sharing  will  be  one 
of  the  criteria  considered.  Subject  to  the 
availability  of  funds,  multiple  awards 
for  a  total  "of  $1,500,000  (DOE  funding) 
in  Fiscal  Year  2003  are  anticipated  as  a 
result  of  this  Solicitation.  The  selected 
applicants  will  receive  financial 
assistance  under  a  grant.  DOE  will  fund 
up  to  $50,000  per  project.  DOE 
anticipates  funding  approximately  30  to 
40  grants  in  the  amount  of  $10,000  to 
$50,000  each. 

Solicitation  number  DE-PS36- 
03GO93012  will  include  complete 
information  on  the  program,  including 
technical  aspects,  funding,  application 
preparation  instructions,  application 
evaluation  criteria,  and  other  factors 
that  will  be  considered  when  selecting 
applications  for  funding.  No  pre- 
application  conference  is  planned. 
Issuance  of  the  solicitation  is  planned 
for  early  May  2003,  with  applications 
due  45  days  after  the  solicitation  has 
been  issued. 

Issued  in  Golden,  Colorado,  on  May  6, 
2003. 

ferry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 
[FR  Doc.  03-12872  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-99-001] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

May  15,  2003. 

Take  notice  that  on  May  12,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  681,  with  an  effective  date  of 
May  12,  2003. 

CEGT  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  April  25, 
2003  in  Docket  No.  RP03-99-000. 

CEGT  states  that  copies  of  the  filing 
have  been  mailed  to  each  of  CEGT's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  shduld  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  thte  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  May  27,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12829  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-262-004] 

The  New  PJM  Companies:  American 
Electric  Power  Service  Corporation,  On 
Behalf  of  its  Operating  Companies: 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power 
Company  and  Wheeling  Power 
Company;  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.;  The  Dayton 
Power  and  Light  Company;  Virginia 
Electric  and  Power  Company  and  PJM 
Interconnection,  L.L.C.;  Notice 
Amending  Prior  Notices 

May  15,  2003. 

On  May  1,  2003,  American  Electric 
Power  Service  Corporation, 
Commonwealth  Edison  Company, 
Dayton  Power  and  Light  Company, 
Virginia  Electric  and  Power  Company, 
and  PJM  Interconnection,  LLC 
(collectively.  New  PJM  Companies)  filed 
a  compliance  filing  in  the  above- 
docketed  proceeding.  This  compliance 
filing  was  noticed  by  the  Commission 
on  May  8,  2003  and  established  a  May 
22,  2003  comment  deadline.  On  May  6, 
2003  and  May  7,  2003,  the  New  PJM 
Companies  filed  erratas  to  their  original 
compliance  filing.  The  Commission 
issued  a  notice  on  May  13,  2003, 


establishing  a  May  28,  2003,  deadline 
for  filing  comments  on  the  second  errata 
filing.  This  notice  amends  the  prior 
notices  issued  in  these  dockets  and 
establishes  a  new  date  for  filing 
comments. 

Notice  is  hereby  given  that  comments, 
protests  and  motions  in  response  to  the 
original  compliance  filing  and  the  two 
erratas  filed  in  this  subdocket  on  May  6 
and  May  7,  2003,  should  be  filed  on  or 
before  June  4,  2003. 

Magaiie  R.  Salas, 

Secretary: 

[FR  Doc.  03-12825  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-329-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

May  15,  2003. 

Take  notice  that  on  May  9,  2003,  ANR 
Pipeline  Company  (ANR),  tendered  for 
filing  for  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheet,  with  an  effective 
date  of  May  1,  2003: 

Substitute  Second  Revised  Sheet  No.  lOlA 
Substitute  Original  Sheet  No.  lOlB 

ANR  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  April  30,  2003  order 
accepting  ANR's  proposal  of  certain 
changes  to  ANR's  Rate  Schedule  FSS  in 
order  to  provide  more  flexibility  to  its 
current  firm  storage  service,  primarily 
by  modifying  the  timeframe  within 
which  storage  and  transportation 
services  can  be  sold. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
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Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)^d  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
{protest  Date:  May  21,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12828  Filed  5-21-03:  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-052] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing 

May  15,  2003. 

FTake  notice  that  on  May  9,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  its  report 
on  the  sharing  with  its  customers  of  a 
portion  of  the  profits  from  the  sale  of 
certain  base  gas  as  provided  in 
Columbia's  Docket  No.  RP95-408  rate 
case  settlement.  See  Stipulation  II, 
Article  IV,  Sections  A  through  E,  in 
Docket  No.  RP95-408  approved  at 
Columbia  Gas  Transmission  Corp.,  79 
FERC  61,044  (1997).  Columbia  states 
that  sales  of  base  gas  have  generated 
additional  profits  of  $9,064,557  (above  a 
$41.5  million  threshold)  requiring  a 
sharing  of  50  percent  of  the  excess 
•  profits  with  customers  in  accordance 
with  Stipulation  II,  Article  IV,  Section 
C. 

Columbia  states  that  $4,593,505, 
inclusive  of  interest,  has  been  allocated 
to  affected  customers  and  credited  to 
their  March  invoices. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  below. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  May  21,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12830  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-843-000] 

Entergy  Services,  Inc.;  Notice  of  Filing 

May  15,  2003. 

Take  notice  that  on  May  13,  2003, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  formerly  Arkansas  Power 
&  Light  Company  (APL),  tendered  for 
filing  a  Notice  of  Termination  of 
Contract  between  APL  and  the  United 
States  of  America,  represented  by  the 
Secretary  of  Energy,  acting  by  and 
through  the  Administrator, 
Southwestern  Power  Administration,  an 
Administration  within  the  Department 
of  Energy. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shouldije  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
iree  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  June  3,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12826  Filed  5-21-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-290-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanitet 
Authorization 

May  15,  2003. 

Take  notice  that  on  May  5,  2003, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158.  filed  in  Docket  No. 
CP03-290-000  a  request  pursuant  to 
Sections  157.205  and  157.208  of  the 
Federal  Energy  Regulatory 
Commission's  regulations  (18  CFR 
Sections  157.205  and  157.208)  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate 
approximately  3.3  miles  of  26-inch 
replacement  pipeline  (five  segments) 
and  a  new  26-inch  mainline  valve  near 
Machias  in  Snohomish  County, 
Washington,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000,  pursuant  to  Section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

Northwest  states  that  as  a  result  of 
housing  development  in  the  vicinity  of 
Northwest's  mainline  near  Machias, 
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Washington,  five  segments  of  its 
existing  26-inch  Ignacio  to  Sumas 
mainhne  have  had  a  class  location 
change  under  Department  of 
Transportation's  regulations  from  a 
Class  2  to  a  Class  3  location. 
Accordingly,  Northwest  proposes  to 
replace  these  five  segments  of  pipeline 
totaling  approximately  3.3  miles,  with 
thicker  walled  pipe  (from  26-inch  0.281" 
wall  thickness  Grade  X-52  to  26-inch 
0.312"  wall  thickness  Grade  X-70)  and 
to  install  a  new  26-inch  mainline  valve 
at  milepost  1411.32  to  meet  the  spacing 
requirements  for  Class  3  areas. 
Northwest  states  that  approximately  865 
feet  of  the  replaced  segments  of  pipeline 
will  be  abandoned  in  place,  piu^ed, 
packed  with  nitrogen  and  capped  and 
the  remainder  will  be  removed. 
Northwest  states  that  the  new 
replacement  pipeline  will  be  installed 
within  its  existing  75-foot  permanent 
right-of-way,  but  a  wider  construction 
right-of-way  will  be  required  in  certain 
areas,  along  with  additional  temporary 
construction  workspace. 

According  to  Northwest,  the  proposed 
like-size  replacement  of  segments  of 
pipeline  will  not  change  the  existing 
daily  design  capacity,  daily  maximum 
capacity  or  operating  pressures  on  its 
system.  Northwest  states  that  the  total 
estimated  cost  for  this  proposed 
pipeline  replacement  project  is 
approximately  $9.1  million,  including 
the  approximately  $380,000  cost  of 
removing  replaced  segments  of  pipeline. 

Any  questions  concerning  this  request 
may  be  directed  to  Gary  K.  Kotter, 
Manager,  Certificates  and  Tariffs — 3F3, 
Northwest  Pipeline  Corporation,  PO  Box 
58900,  Salt  Lake  City,  Utah  84158-0900, 
at  (801)  584-7117  or  fax  (801)  584-7764 
or  garoId.k.kotter@williams.com. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
hie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pm-suant  to  Section  7  of 
the  NGA. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001{a){l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-12821  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR03-4-000] 

Plantation  Pipe  Line  Company, 
Complainant,  v.  Colonial  Pipeline 
Company,  Respondent;  Notice  of 
Complaint 

May  16.  2003. 

fake  notice  that  on  May  15,  2003, 
pursuant  to  Rule  206  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206)  and  the 
Procedural  Rules  Applicable  to  Oil 
Pipeline  Procedures  (18  CFR  343.1(a)), 
Plantation  Pipe  Line  Company 
(Plantation)  filed  a  complaint  in  the 
captioned  proceeding.  Plantation  alleges 
that  Colonial  Pipeline  Company 
(Colonial)  has  violated  and  continues  to 
violate  the  Interstate  Commerce  Act,  49 
U.S.C.  App.l  at  seq.,  by  refusing  to 
permit  an  interconnection  with 
Plantation's  pipeline  at  Greensboro, 
North  Carolina  as  more  fully  set  forth  in 
the  complaint. 

Plantation  requests  that  the 
Commission:  (1)  Direct  Colonial  to 
cooperate  in  the  installation  of  the 
requested  interconnection;  and  (2) 
establish  through  routes  for  volumes 
received  from  Plantation  through  the 
interconnection  to  Colonial  destinations 
downstream  of  Greensboro. 

Plantation  states  that  it  has  served  the 
complaint  on  Colonial. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  conunent 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 


the  Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nmnber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Comment  Date:  Jime  4,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12916  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  CPOa-294-000] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Request  Under 
Blanket  Authorization 

May  15.  2003. 

Take  notice  that  on  May  8,  2003, 
Portland  Natiual  Gas  Transmission 
System  (PNGTS)  filed  a  prior  notice 
request  pursuant  to  Sections  157.205 
and  157.211(a)(2)  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
under  the  Natvual  Gas  Act,  and  PNGTS's 
blanket  certificate  issued  in  Docket  No. 
CP96-238  et  al.,  for  authorization  to 
construct  and  operate  new  metering  and 
related  facilities  in  Westbrook,  Maine. 

PNGTS  states  that  it  is  proposing  to 
construct  the  facilities  in  compliance 
with  Section  4.3  of  its  rate  settlement 
approved  by  the  Commission  in  Docket 
No.  RP02-1 3-000  on  January  14,  2003, 
which  requires  PNGTS  to  construct 
facilities  to  allow  for  the  bi-directional 
flow  of  gas  on  its  system  north  of  its 
Westbrook  interconnect.  PNGTS  states 
that  the  proposed  facilities  consist  of  a 
pipeline  meter,  meter  runs,  and  various 
valves,  which  will  enable  PNGTS  to 
receive  gas  from  the  Maritimes  & 
Northeast  Pipeline,  L.L.C.  (Maritimes) 
system.  PNGTS  states  that  the  proposed 
facilities  will  be  constructed  and  reside 
entirely  within  the  existing  meter 
station  site  where  PNGTS  and 
Maritimes  interconnect.  PNGTS 
estimates  the  cost  of  constructing  the 
proposed  facilities  is  $539,000. 
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Any  questions  regarding  this  filing 
should  be  directed  to  David  B.  Morgan, 
Director,  Marketing  and  Rates,  Portland 
Natural  Gas  Transmission  System,  One 
Harbour  Place,  Suite  375,  Portsmouth, 
New  Hampshire  13801;  or  by  telephone 
at  (603)  559-5503  or  FAX  at  (603)  427- 
2A07. 

[Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  NGA. 

Comments,  protests  and  interventions 
majf  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iu)  and  the  instructions 
on  the  Conmiission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-12822  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-121] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

May  15,  2003. 

Take  notice  that  on  May  1,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee  states  that  its  filing 
requests  that  the  Commission  approve  a 
March  25,  2003,  negotiated  rate 
arrangement  between  Tennessee  and 
Nicor  Gas  Company.  Tennessee  requests 
that  the  Commission  accept  and 
approve  the  negotiated  rate  arrangement 
as  soon  as  possible  but  no  later  than 
June  15,  2003,  to  be  effective  November 
1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  May  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12831  Filed  5-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-123] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rates 

May  15.  2003. 

Take  notice  that  on  May  7,  2003, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Agreement  Amendment 
Filing. 

Tennessee  states  that  its  filing 
requests  that  the  Conunission  approve 
its  Negotiated  Rate  Agreement 
Amendment  to  its  FT-A  Service 
Agreement  dated  March  17,  2003 
between  Tennessee  and  Kerr  McGee 
Corporation.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  May  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
hee  at  (866)  208^3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-FiUng"  link. 
Comment  Date:  May  19.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-12832  Piled  5-21-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-1 67-000,  et  al.] 

The  Empire  District  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

May  14,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  The  Empire  District  Electric 
Company 

[Docket  No.  ER03-1 67-001] 

Take  notice  that  on  May  12,  2003, 
pursuant  to  the  January  10,  2003  Letter 
Order  in  Docket  No.  ER03-1 67-000,  The 
Empire  District  Electric  Company 
submitted  for  filing  a  version  of  the 
Attachment  A  Form  of  Service 
Agreement  for  Ancillary  Services  that 
includes  designations  as  required  by 
Order  No.  614. 

Comment  Date:  Jime  2,  2003. 
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2.  Illinois  Power  Company 

[Docket  No.  ER03-249-OO31 

Take  notice  that  on  May  12,  2003, 
Illinois  Power  Company  (Illinois  Power) 
filed  an  unexecuted  First  Revised 
Interconnection  and  Operating 
Agreement  with  Franklin  County  Power 
of  Illinois,  LLC.  Illinois  Power  states 
that  the  purpose  of  the  filing  is  to 
comply  with  the  Commission's  Order 
issued  on  April  10,  2003,  "Order 
Conditionally  Accepting 
Intercoimection  and  Operating 
Agreement  for  Filing"  in  Docket  No. 
ER03-249-000  and  ER03-249-001. 

Illinois  Power  requests  an  effective 
date  of  November  17,  2002  for  the 
Agreement.  Illinois  Power  states  that  it 
has  served  a  copy  of  the  filing  on 
Frankhn  County  Power  of  Illinois,  LLC 
and  each  person  designated  on  the 
official  service  list. 

Comment  Date:  June  2,  2003. 

3.  Entergy  Services,  Inc. 

[Docket  Nos.  ER03-583-001.  ER03-68 1-001. 
ER03-682-002  and  ER03-744-O01] 

Take  notice  that  on  May  12,  2003, 
Entergy  Services,  Inc.(ESI),as 
supplemented  on  May  14,  2003,  on 
behalf  of  the  Entergy  Operating 
Companies,  filed  information  as 
directed  by  the  May  2,  2003  letter  order 
issued  by  the  Director,  Division  of 
Tariffs  and  Market  Development — South 
in  the  above-referenced  proceedings. 

ESI  states  that  copies  of  this  filing 
were  served  on  the  affected  state  utility 
commissions,  and  on  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  the  above- 
referenced  proceedings. 

Comment  Date:  May  23,  2003. 

4.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-835-0001 

Take  notice  that  on  May  9,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  proposed 
revisions  to  the  NYISO's  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff).  NYISO 
states  that  the  proposed  revisions  would 
remove  the  current  bid  cap  on  10- 
minute  non-spirming  reserves,  and 
make  certain  related  changes  in  the 
Services  Tariff.  The  NYISO  has 
requested  that  the  Conmiission  make  the 
fifing  effective  on  July  8,  2003. 

The  NYISO  states  it  has  mailed  a  copy 
of  the  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  Open-Access  Transmission 
Tariff  or  Services  Tariff,  to  the  New 
York  State  Public  Service  Commission 
and  to  the  electric  utility  regulatory 


agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  May  30,  2003. 

5.  Avista  Corporation 

[Docket  No.  ER03-837-000 

Take  notice  that  on  May  9,  2003, 
Avista  Corporation  (Avista)  submitted  a 
Notice  of  Cancellation  of  Rate  Schedule 
No.  263  which  is  a  netting  agreement 
with  Mirant  Americas  Energy 
Marketing,  LP,  (formerly  Southern 
Company  Energy  Marketing,  LP).  Rate 
Schedule  No.  263.  Avista  seeks  all 
waivers  necessary  to  allow  the 
cancellation  to  be  effective  as  of  April 
30,  2003. 

Avista  states  that  copies  of  the  filing 
has  been  provided  to  Mirant  Americas 
Energy  Marketing,  LP. 

Comment  Date:  May  30,  2003. 

6.  Power  Contract  Financing,  L.L.C. 

[Docket  No.  ER03-838-O00I 

Take  notice  that  on  May  9.  2003, 
Power  Contract  Financing,  L.L.C.,  filed 
a  Notice  of  Succession  to  adopt  CES 
Marketing,  LLC's  market-based  rate 
authorizations. Comment  Date:  May  30, 
2003. 

7.  Carolina  Power  &  Light  Company 

(Docket  No.  ER03-839-000) 

Take  notice  that  on  May  9,  2003, 
Carolina  Power  &  Light  Company,  d/b/ 
a  Progress  Energy  Carolinas,  Inc.  (CP&L) 
amended  a  Power  Supply  Agreement 
dated  November  2, 1998,  between  North 
Carolina  Electric  Membership 
Corporation  (NCEMC)  and  CP&L,  Rate 
Schedule  FERC  No.  134.  CP&L 
respectfully  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  the  amendment  to 
become  effective  on  January  1,  2001. 

CP&L  states  that  copies  of  the  filing 
were  served  upon  NCEMC,  the  North 
Carolina  Utilities  Commission  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  Date:  May  30,  2003. 

8.  El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico, 
Texas-New  Mexico  Power  Company 

[Docket  No.  ER03-84O-000] 

Take  notice  that  on  May  9,  2003,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  and  Texas- 
New  Mexico  Power  Company 
(collectively,  Utilities)  jointly  tendered 
for  filing  under  their  respective  Open 
Access  Transmission  Tariffs  First 
Revised  Intercoimection  Agreement 
(Agreement)  between  the  Utilities  and 
Duke  Energy  Luna,  LLC.  The  Utilities 
seek  an  effective  date  for  the  Agreement 
of  April  30,  2003. 


Comment  Date:  May  30.  2003. 
9.  Duke  Energy  Power  Marketing,  LLC 

[Docket  No.  ER03-84 1-000] 

Take  notice  that  on  May  12,  2003, 
Duke  Energy  Power  Marketing,  LLC 
(DEPM)  filed  revisions  to  its  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(Tariff),  specifically  (1)  enumerating 
ancillary  service  products  sold  into  the 
ancillary  service  markets  operated  by 
independent  system  operators,  (2) 
providing  for  the  resale  of  firm 
transmission  rights  and  other  similar 
congestion  contracts,  and  (3)  reflecting 
the  Commission's  current  language 
preferences  with  respect  to  (a)  use  of  an 
Internet  site  with  respect  to  the 
provision  of  certain  ancillary  services 
and  (b)  obtaining  Commission  approval 
for  certain  affiliate  transactions.  No 
other  changes  were  made  to  the  Tariff, 
which  was  accepted  for  filing  by  the 
Commission  in  Docket  No.  EROl-1129- 
000. 

Comment  Date:  June  2,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
faken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.goy ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link.  The 


Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-12824  Filed  5-21-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-86-000,  et  a!.] 

Electric  Rate  and  Corporate  Regulation 
Filings 

May  15.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classificatiqn. 

1.  Calpine  California  Equipment 
Finance  Company,  LLC 

(Docket  No.  EC03-86-000)Company,  LLC 
Creed  Energy  Center,  LLC 
Goose  Haven  Energy  Center,  LLC 
Lambie  Energy  Center,  LLC 
Gilroy  Energy  Center,  LLC 
King  City  Energy  Center,  LLC 
Feather  River  Energy  Center,  LLC 
Yuba  City  Energy  Center,  LLC 
Wolfskin  Energy  Center,  LLC 
Riverview  Energy  Center,  LLC 

take  notice  that  on  May  6,  2003, 
Calpine  California  Equipment  Finance 
Company,  LLC,  Creed  Energy  Center, 
LLC,  Goose  Haven  Energy  Center,  LLC, 
Lambie  Energy  Center,  LLC,  Gilroy 
Energy  Center,  LLC.  King  City  Energy 
Center,  LLC,  Feather  River  Energy 
Center,  LLC,  Yuba  City  Energy  Center, 
LLC,  Wolfskin  Energy  Center,  LLC  and 
Riverview  Energy  Center,  LLC 
(Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  under 
section  203  of  the  Federal  Power  Act  for 
approval  of  the  disposition  of 
jurisdictional  facilities  and  the 
acquisition  of  securities  of  a  public 
utility  in  connection  with  the  financing 
of  certain  generation  facilities  in  the 
State  of  California. 

Comment  Date:  May  27,  2003. 

2.  UGI  Utilities,  Inc. 

[Docket  No.  EC03-87-000] 

Take  notice  that  on  May  8,  2003,  UGI 
UtiUties,  Inc.  (UGI  Utilities)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application,  pursuant  to  Section  203 
of  the  Federal  Power  Act,  requesting 
authorization  to  transfer  its  interests  in 
UGI  Development  Company,  UGI 
Hunlock  Development  Company,  and 


Hunlock  Creek  Energy  Ventures,  to  its 
affiUate  UGI  Enterprises,  Inc.,  as  part  of 
UGI  Corporation's  corporate 
restructuring  plan. 
Comment  Date:  May  29,  2003. 

3.  Mesquite  Power,  LLC,  Sempra  Energy 
Resources 

(Docket  No.  EC03-88-000| 

Take  notice  that  on  May  12,  2003, 
Mesquite  Power,  LLC  (Mesquite)  and 
Sempra  Energy  Resources  (SER) 
(together.  Applicants)  tendered  for  filing 
an  application,  pursuant  to  Section  203 
of  the  Federal  Power  Act,  for 
authorization  of  a  disposition  of 
jurisdiction  facilities  whereby  a 
synthetic  lease  facility  would  be 
assigned  by  SER  to  Mesquite. 
Applicants  state  that  the  proposed 
transaction  is  intended  to  effectuate  an 
intra-corporate  transaction  that  will 
have  DO  effect  on  competition,  rates  or 
regulation. 

Comment  Date:  May  27,  2003. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  Nos.  ER98-1438-019  and  ER02-111- 
009] 

Take  notice  that  on  May  13,  2003.  the 
Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  supplement  to  its 
compliance  filing  in  this  proceeding. 
The  Midwest  ISO  states  that  it 
submitted  proposed  revisions  to  further 
modify  the  definition  of  "Load  Serving 
Entity"  in  the  Agreement  of 
Transmission  Facilities  Owners  to 
Organize  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Transmission  Owmers  Agreement)  in 
compliance  with  the  Commission's 
Order  (Order)  in  Midwest  Independent 
Transmission  System  Operator  Inc.,  103 
FERC  I  61,038  (2003).  The  Midwest  ISO 
has  requested  an  effective  date  of  April 
1.  2003.  consistent  with  the  Order. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members.  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISO  states 
that  the  filing  has  been  electronically 
posted  on  the  Midwest  ISO's  Web  site 
at  wrww.midwestiso.org  under  the 
heading  "Filings  to  FERC"  for  other 
interested  parties  in  this  matter,  and 


that  they  will  provide  hard  copies  to 
any  interested  parties  upon  request. 
Comment  Date:  June  3,  2003. 

5.  Southern  Company  Services,  Inc. 

(Docket  No.  ER02-851-008) 

Take  notice  that  on  May  1,  2003, 
Southern  Company  Services,  Inc.,  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively.  Southern 
Companies),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  informational  filing. 
.Southern  Companies  states  that  the 
purpose  of  this  informational  filing  is  to  ' 
update  the  data  inputs  to  the  formula 
rate  adopted  by  Southern  Companies  in 
this  proceeding  and  thereby  establish 
updated  charges  for  the  use  of  their  bulk 
transmission  facilities  under  their  Open 
Access  Transmission  Tariff  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5). 

Comment  Date:  May  29,  2003. 

6.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-547-001) 

Take  notice  that  on  May  12,  2003, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  revisions  of  Attachment 
L  to  its  open  access  transmission  tariff, 
in  compliance  with  the  Commission's 
April  10.  2003  Order  (April  10  Order)  in 
the  above-referenced  docket.  103  FERC 
H  61.027  (2003).  SPP  states  that 
Attachment  L  now  incorporates  the 
agreement  submitted  by  SPP  and  the 
participating  SPP  Transmission  Owners 
to  upgrade  the  345  kV  LaCygne-Stilwell 
transmission  line.  SPP  further  states  that 
it  has  also  made  the  revisions  required 
by  the  Commission's  April  10  Order  to 
the  body  of  the  agreement. 

SPP  states  that  a  copy  of  this  filing 
has  been  served  on  the  SPP 
Transmission  Ovwiers  and  aU  of  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
docket. 

Comment  Date:  June  2,  2003. 
7.  Southwest  Reserve  Sharing  Group 

[Docket  No.  ER03-842-O00] 

Take  notice  that  on  May  13,  2003, 
Tucson  Electric  Power  Company 
tendered  for  filing  on  behalf  of  the 
members  of  the  Southwest  Reserve 
Sharing  Group  an  amendment  to  the 
Southwest  Reserve  Sharing  Group 
Participation  Agreement. 

Comment  Date:  June  3,  2003. 
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8.  Entergy  Services,  Inc. 

[Docket  No.  ER03-843-0001 

Take  notice  that  on  May  13,  2003, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  formerly  Arkansas  Power 
&  Light  Company  (APL),  tendered  for 
hling  a  Notice  of  Termination  of 
Contract  between  APL  and  the  United 
States  of  America,  represented  by  the 
Secretary  of  Energy,  acting  by  and 
through  the  Administrator, 
Southwestern  Power  Administration,  an 
Administration  within  the  Department 
of  Energy. 

Comment  Date:  June  3.  2003. 

9.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER03-844-0001 

Take  notice  that  on  May  13,  2003, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
Service  Agreement  pursuant  to  its 
Wholesale  Market-Based  Rate  Tariff 
with  ConocoPhillips  Company 
(ConocoPhillips).  Northern  Indiana  has 
requested  an  effective  date  of  May  13, 
2003. 

Northern  Indiana  states  that  copies  of 
this  hling  have  been  sent  to 
ConocoPhillips,  the  Indiana  Utility 
Regulatory  Commission,  and  the 
Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  Date.- June  3.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  o^cial  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  dockef  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

M agalie  R.  Salas, 

Secretary.  ■ 

|FR  Doc.  03-12915  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P  ~ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2105-089] 

Pacific  Gas  and  Electric  Company,  P- 
233-081-CA;  Notice  of  Extension  of 
Time  To  Provide  Comments  on  Draft 
Environmental  impact  Statement 

May  16,  2003. 

On  March  14,  2003,  Commission  staff 
made  available  to  the  public  its  draft 
Environmental  Impact  Statement  (DEIS) 
on  the  proposed  relicensing  of  the  Pit  3, 
4,  5  Hydroelectric  Project,  located  in  the 
Pit  River  Basin  in  Shasta  County, 
California.  The  deadline  for  providing 
comments  on  the  DEIS  was  established 
as  May  21,  2003. 

Notice  is  hereby  given  that  the 
deadline  for  providing  comments  on  the 
DEIS  is  extended  to  June  20,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-12917  Filed  5-21-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6514-009] 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

May  13.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  6514-009. 

c.  Date  Filed:  May  2,  2003. 

d.  Applicant:,City  of  Marshall, 
Michigan. 

e.  Name  of  Project:  City  of  Marshall 
Hydroelectric  Project. 

f.  Location:  On  the  Kalamazoo  River 
near  the  City  of  Marshall,  in  Calhoun 
County,  Michigan.  The  project  does  not 
affect  federal  lands. 


g.  Fj7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.791(a)-825(r). 

h.  Applicant  Contact:  Keith  Zienert, 
Power  Plant  Superintendent,  City  of 
Marshall,  906  S.  Marshall,  Marshall,  MI 
49068,  (269)  781-8631;  or  John  Fisher, 
Chairman,  Lawson-Fisher  Associates 
P.C,  525  West  Washington  Avenue, 
South  Bend.  IN  46601,  (574)234-3167. 
i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Conunission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  thein  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  July  2,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  20426. 
Please  include  the  project  number  (P- 
6514)  on  any  docimients  filed. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiuce  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov )  under  the  "e-Filing" 
link.  After  logging  into  the  e-Filing 
system,  select  "Comment  on  Filing" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process." 


t 


1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  existing  City  of  Marshall 
Hydroelectric  Project  consists  of  the 
following  existing  facilities:  (1)  The  12- 
foot-high,  215-foot-long  Perrin  No.  1 
Dam;  (2)  the  12-foot-high,  90-foot-long 
Peorrin  No.  2  Dam;  (3)  a  130-acre 
reservoir  with  a  normal  pool  elevation 
of  899  feet  msl;  (4)  a  140-foot-long 
canal-type  forebay;  (5)  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  463  kW;  and 
(6)  other  appurtenances. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/j«p .//myu'./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Michigan  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  Acceptance  or  Deficiency  Letter — 

October  2003 
Issue  Scoping  Dociunent — November 

2003 
Notice  that  application  is  ready  for 

environmental  analysis — February 

2004 


Notice  of  the  availability  of  the  EA  July 

2004 
Ready  for  Commission  decision  on  the 

application — September  2004 

Unless  substantial  comments  are 
received  in  response  to  the  EA.  staff 
intends  to  prepare  a  single  EA  in  this 
case.  If  substantial  comments  are 
received  in  response  to  the  E A,  a  final 
EA  will  be  prepared  with  the  following 
modifications  to  the  schedule. 
Notice  of  the  availability  of  the  final 

EA— October  2004 
Ready  for  Commission's  decision  on  the 

application — November  2004 
Final  amendments  to  the  application 

must  be  filed  with  the  Commission  no 

later  than  30  days  from  the  issuance 

date  of  the  notice  of  ready  for 

environmental  analysis. 

Register  online  at  http:// 
MTVw./erc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202) 502-8659.      ' 

Magalie  R.  Salas. 

Secretary. 

[PR  Doc.  03-12827  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  ER02-2001-000  and  RM01-8- 
000] 

Electric  Quarterly  Reports,  Revised 
Public  Utility  Filing  Requirements; 
Notice  of  Extension  of  Time 

May  15,  2003. 

On  April  25,  2002,  the  Commission 
issued  Order  No.  2001,'  a  final  rule 

Attachment 


which  requires  public  utilities  to  file 
Electric  Quarterly  Reports  (EQR).  Order 
2001-C,  issued  December  18,  2002, 
instructs  all  public  utilities  to  file  these 
reports  using  Electric  Quarterly  Report 
Submission  Software,  beginning  with 
the  report  due  on  or  before  January'  31, 
2003  (extended  to  February  21,  2003). 
On  March  28.  2003.  the  Conunission 
issued  Order  2001-D,  requiring  public 
utilities  to  review  their  fourth  quarter 
2002  EQR  submissions  to  ensure  that 
the  data  filed  was  correct.  Utilities  were 
directed  to  re-submit  their  corrected 
data  by  April  11,  2003,  which  was 
extended  to  April  18,  2003. 

On  April  23.  2003,  FERC  staff 
discovered  a  problem  in  the  "Copy 
Forward"  feature  of  the  EQR  submission 
software.  Although  the  feature  has  been 
fixed,  filers  who  used  this  feature  before 
it  was  fixed  may  have  to  re-enter  some 
data  that  was  previously  manually 
entered  into  the  software.  The 
Commission  is  committed  to  ensuring 
that  high  quality  in  the  data  be  filed  in 
the  EQRs  and  subsequently  extended 
the  filing  deadline  for  first  quarter  2003 
EQRs  to  May  15,  2003. 

Several  companies  have  requested 
further  extensions  to  the  filing  deadlines 
to  resolve  problems  they  experienced 
with  their  EQR  filings.  We  would  like  to 
allow  these  utilities  the  time  needed  to 
ensiu^  that  they  can  successfully  file 
high  quality  data.  Notice  is  hereby  given 
that  the  time  to  file  corrections  to  the 
fourth  quarter  2002  EQR  as  requfred  by 
Order  2001-D  is  extended  to  the  date 
listed  for  each  company  identified  in 
the  attachment  to  this  notice. 

Magalie  R.  Salas, 

Secretary.  ^ 


Utility 


The  ANP  Companies  2 


Capital  Energy,  Inc  

California  Independent  System  Operator  Corporation 
California  Independent  System  Operator  Corporation 

Dominion  Resources  Services  and  Affiliates 

Exelon3  

Indeck-Olean  and  Indeck-Oswego 

Sempra  Energy  Trading  Corp 


Quarters  requested 


2nd,  3rd,  and  4tfi  Quarters  2002  and 
1st  Quarter  2003. 

2nd,  3rd,  and  4ffi  Quarter  2002  

4th  Quarter  Revisions 

Isf  Quarter  2003  

4th  Quarter  2002  

4th  Quarter  2003  and  1st  Quarter  2003 
^h  Quarter  2002  and  1st  Quarter  2003 
4th  Quarter  2002  


Date  of  requested 
extension 


May  16,  2003. 


April  25, 
May  30. 
'June  10, 
May  16, 
May  30, 
May  15, 
May  29. 


2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 


'  Rt)Vised  Public  Utility  Filing  Requirements. 
Ordar  No.  2001.  67  FR  31043,  FERC  Stats.  &  Regs. 
H  31.327  (April  25.  2002);  reh'g  denied.  Order  No. 
2001-A.  100  FERC  <J  61.074.  reconsideration  and 
clarification  denied.  Order  No.2001-B,  100  FERC 
161.342  (2002). 


'  The  ANP  Companies  include*s  the  following 
companies:  ANP  Funding  1,  LLC.  ANP  Marketing 
Company.  ANP  Bellingham  Energy  Company,  LLC. 
ANP  Blackstone  Energy  Company.  LLC  and  Milford 
Power  Limited  Partnership. 


'  Exelon  includes  the  following  companies: 
Exelon  Generation  Company.  LLC,  Exelon  Energy 
Company.  AmerGen  Energy  Company,  LLC, 
Southeast  Chicago  Energy  Project.  LLC  and  Exelon 
New  England  Power  Marketing,  LP. 
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utility 


Southern  California  Edison  Company 


Quarters  requested 


1st  Quarter  2003 


Date  of  requested 
extension 


June  3.  2003 


[FR  Doc.  03-12823  Filed  5-21-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 


[FRL-7502-5] 

Agency  Information  Collection 
Activities  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672,  or  email  at 
auby.susan@epa.gov  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1891.03;  NESHAP  for 
Publicly  Owned  Treatment  Works 
(POTW)  Facilities;  was  approved  05/01/ 
2003;  in  40  CFR  part  63,  subpart  WV; 
OMB  Number  2060-0428;  expires  05/ 
31/2006. 

EPA  ICR  No.  1894.03;  NESHAP  for 
Secondary  Aluminiun  Production  (Final 
Rule);  was  approved  05/01/2003;  in  40 
CFR  part  63,  subpart  RRR;  OMB  Number 
2060-0433;  expires  07/31/2003. 

EPA  ICR  No.  1954.02;  NESHAP  for 
Surface  Coating  of  Large  Household  and 
Commercial  Appliances  (Final  Rule); 
was  approved  05/01/2003;  in  40  CFR 
part  63,  subpart  NNNN;  OMB  Number 
2060-0457;  expires  05/31/2006. 

EPA  ICR  No.  2034.02;  NESHAP  for 
the  Wood  Building  Products  Surface 
Coating  Industry  (Final  Rule);  was 
approved  05/01/2003;  in  40  CFR  part 


63,  subpart  QQQQ;  OMB  Number  2060- 
0510;  expires  05/31/2006. 

EPA  ICR  No.  1773.06;  NESHAP  for 
Hazardous  Waste  Combustors;  was 
approved  05/01/2003;  in  40  CFR  part 
63,  subpart  EEE;  OMB  Number  2050- 
0171;  expires  05/31/2006. 

EPA  ICR  No.  1541.07;  NESHAP: 
Benzene  Waste  Operations;  was 
approved  05/01/2003;  in  40  CFR  part 
61,  subpart  FF;  OMB  Number  2060- 
0183;  expires  05/31/2006. 

Correction 

This  is  to  correct  expiration  date  for 
EPA  ICR  No.  0663.08,  NSPS  for 
Beverage  Can  Surface  Coating;  in  40 
CFR  part  60,  subpart  WW;  from  04/20/ 
2003  to  04/30/2006. 

Dated:  May  13.  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
IFR  Doc.  03-12867  Filed  5-21-03;  8:45  am] 

BILLING  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2002-0094;  FRL-7502-6] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  (EPA  ICR  No. 
2100.01) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  Requirements 
Under  EPA's  Climate  Leaders  Program, 
(EPA  ICR  No.  2100.01).  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  biuden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  June  23,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Kerr,  Climate  Protection  Partnerships 
Division,  Office  of  Atmospheric 


Programs,  Office  of  Air  and  Radiation, 
Mailcode  6202J,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  202-564-0047;  fax 
number:  202-565-2134;  e-mail  address: 
kerr.  tom@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  18,  2002  (67  FR  117),  EPA 
sought  comments  on  this  ICR  piu'suant 
to  5  CFR  1320.8(d).  EPA  received  2 
comments  and  has  addressed  them  in 
the  program  design. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2002-0094,  which  i§  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://vrww.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  a-and- 
r-docket@epamail.epa.gov,  or  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  6202J, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 


725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
papQr,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosiu'e  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item,  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Reporting  Requirements  Under 
EPA's  Climate  Leaders  Program  (EPA 
ICR  Number  2100.01).  This  is  a  request 
for  a  new  collection. 

Abstract:  Climate  Leaders  is  an  EPA- 
sponsored,  voluntary  program  that 
encourages  companies  to  undertake 
greenhouse  gas  (GHG)  reduction  goals 
and  to  develop  a  corporate  GHG 
inventory  to  demonstrate  progress 
towards  that  goal.  It  is  run  through 
EPA's  Climate  Protection  Partnerships 
Division  (CPPD)  in  the  Office  of  Air  & 
Radiation.  Companies  report  their  GHG 
inventories  to  EPA  on  an  annual  basis 
to  demonstrate  their  progress  toward 
their  GHG  reduction  goal.  This  reporting 
allows  EPA  to  offer  highly  credible 
public  recognition  to  companies  that 
have  demonstrated  leadership  by 
meeting  or  exceeding  their  goals. 
An  agency  may  not  conduct  or 
sponsor,  and  a  pe^on  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
'  and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  73  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
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develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  large 
companies/private  entities.  * 

Estimated  Number  of  Respondents: 
70. 

Frequency  of  Response:  aimual. 

Estimated  Total  Annual  Hour  Burden: 
5,114  hoiu-s. 

Estimated  Total  Annual  Cost: 
$433,390,  includes  $5,810  annualized 
capital  or  O&M  costs. 

Changes  in  the  Estimates:  This  is  a 
new  information  collection,  and  as 
su&h,  this  section  is  not  applicable. 

Dated:  May  8,  2003. 
Oscar  Morales,  * 

Director,  Collection  Strategies  Division. 
(FR  Doc.  03-12868  Filed  5-21-03;  8:45  am] 

BILLING  CODE  6560-50-9 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7502-2] 

Gulf  Of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency  ( EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463), 
EPA  gives  notice  of  a  meeting  of  the 
Gulf  of  Mexico  Program  (GMP)  Citizens 
Advisory  Committee  (CAC). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  June  24,  2003,  from  1  p.m.  to 
5  p.m.  and  on  Thursday,  Jime  26,  2003, 
from  1  p.m.  to  2:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel,  315  Julia 
Street,  New  Orleans,  LA  70130  (504- 
525-1993). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Fh-ogram  Office, 
Mail  Code  EPA/GMPO,  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  is  attached. 
The  meeting  i^pen  to  the  public. 


Dated:  May  9,  2003. 
Gloria  0.  Car, 

Designated  Federal  Officer. 

Gulf  of  Mexico  Program;  Citizens 
Advisory  Committee  Meeting 

Embassy  Suites,  New  Orleans, 
Louisiana,  June  24-26,  2003 

Tuesday,  June  24 

1-1:30  p.m.,  Opening  Remarks/ 
Introductions,  Brian  Grantham, 
Chair  and  Robert  Crowe,  Vice-Chair 

•  Updates  on  resignations,  new 
members 

•  Follow-up  on  Louisiana  Resolution 

•  MC,  PRB  overview 

1:30-1:45  p.m..  Expectations  for  CAC 
Activities  and  Measures  Discussion, 
Jim  Kachtick,  former  CAC  Chair 

1:45-2:30  p.m.,  GMP  Director's  Report, 
Bryon  Griffith,  GMPO  Acting 
Director 

•  Update  of  the  Executive  Order 
2:30-3:15  p.m..  Hypoxia  Action  Plan, 

Bill  Franz,  Upper  Mississippi  River 
Coordinator,  EPA  Region  5 

3:15-3:30  p.m..  Break 

3:30-4:15  p.m..  Nutrient  Enrichment- 
Lower  MS  River  Sub  Basin 
Committee,  Doug  Daigle, 
Mississippi  River  Basin  Alliance 

4:15-5  p.m.,  Pipeline  Presentation,  Al 
Taylor,  Gulfstream 

5  p.m..  Wrap-up 

Thursday,  June  26 

1-1:30  p.m..  Recap  of  focus  team/ 

committee  meetings  from  previous 

days 
1:30-2  p.m..  Marine  Debris 

Presentation,  Charles  Barr,  Ocean 

Conservancy 
2-2:30  p.m.  Citizens  Advisory 

Coirunittee  Wrap-up 

•  Discussion  and  Recommendations 

•  Collect  Questionnaires 
2:30  p.m..  Adjourn 

[FR  Doc.  03-12869  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7502-3] 

Clean  Air  Act  Advisory  Committee 
Notice  of  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  established  the  Clean  Air  Act 
Advisory  Committee  (CAAAC)  on 
November  19, 1990,  to  provide 
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independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 

Open  Meeting  Notice:  Pursuant  to  5 
U.S.C.  App.  2  section  10(a)(2),  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Thursday,  June  12, 
2003,  from  approximately  8:30  a.m.  to 
2:30  p.m.  at  the  Sheraton  Crystal  City 
Hotel,  1880  Jefferson  Davis  Highway, 
Arlington,  Virginia.  Seating  will  be 
available  on  a  first  come,  first  served 
basis.  Three  of  the  CAAC's 
Subcommittees  (the  Linking  Energy, 
Land  Use,  Transportation,  and  Air 
Quality  Concerns  Subcommittee;  the 
Permits/NSR/Toxics  Subcommittee;  and 
the  Economics  Incentives  and 
Regulatory  hmovations  Subcommittee) 
will  hold  meetings  on  Wednesday,  Jime 
11,  2003  from  approximately  1  p.m.  to 
7  p.m.  at  the  Sheraton  Crystal  City 
Hotel,  the  same  location  as  the  full 
Committee.  The  schedule  for  the  three 
Subcommittees  meetings  is:  Linking 
Energy,  Land  Use,  Transportation,  and 
Air  Quality — 1  p.m.  to  3  p.m.;  Permits/ 
NSR/Toxics — 3  p.m.  to  5  p.m.;  and 
Economics  Incentives  and  Regulatory 
hmovations — 5  p.m.  to  7  p.m. 

Inspection  of  Committee  Documents: 
The  Conmiittee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  CAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  this 
meeting  of  the  full  CAAAC,  please 
contact  Paul  Rasmussen,  Office  of  Air 
and  Radiation,  U.S.  EPA  (202)  564- 
1306,  FAX  (202)  564-1352  or  by  mail  at 
U.S.  EPA,  Office  of  Air  and  Radiation 
(Mail  code  6102  A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals:  (1)  Linking  Transportation, 
Land  Use  and  Air  Quality  Concerns — 
Robert  Larson,  734-214-4277;  Debbie 
Stackhouse,  919-541-4354;  and  (2) 
Economic  Incentives  and  Regulatory 
Iimovations — Paul  Rasmussen,  202- 
564-1306.  Additional  information  on 
these  meetings  and  the  CAAAC  and  its 
Subcommittees  can  be  found  on  the 


CAAAC  Web  site:  http://www.epa.gov/ 
oar/caaac/. 

^Dated:  May  13,  2002. 
Robert  D.  Brenner, 

Principal  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 
(FR  Doc.  03-12866  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  65eO-50-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0023;  FRL-7309-1] 

•Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-03-0004.  The  test  marketing 
conditions  are  described  in  the  TMB 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
May  9,  2003.  Comments,  identified  by 
docket  ID  number  OPPT-2003-0023 
and  the  TME  nimiber,  must  be  received 
on  or  before  Jime  6,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact 
Miriam  Wiggins-Lewis,  Chemical 
Control  Division,  (7405M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  564-9373;  e-mail  address: 
Wigginslewis.Miriam@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 


EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related  ' 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPPT-2003-0023.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  pyblic 
docket  is  the  collection  of  material*  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
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in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  Copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  pubhc 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket.   . 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  die 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staffJ 

C.  libw  and  to  Whom  Do  I  Submit 
Comments? 

The  notice  of  receipt  was  published 
late  in  the  45-day  review  period; 
however,  an  opportunity  to  submit 
conunents  is  being  offered  at  this  time. 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  the  TME  number 
in  the  subject  line  on  the  first  page  of 
your  comment.  Please  ensure  that  your 
comments  are  submitted  within  the 


specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  Unit  I.D.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu- 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  direcUy  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0023. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov,  Attention: 
Docket  ID  Number  OPPT-2003-0023 
and  the  TME  number.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directiy  to  the  docket  without 
going  through  EPA's  electronic  pubUc 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 


public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Conti-ol  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0023 
and  the  TME  number.  The  DCO  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  die  disk  or  CD  ROM  as  CBI  and  dien 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.    . 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpftil  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sxu^  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  TME 
number  in  the  subject  line  on  the  first 
page  of  your  response.  You  may  also 
provide  the  name,  date,  and  Federal 
Register  citation. 

n.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorizes  EPA  to  exempt 
persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes,  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injiuy. 

m.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above- 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  \mder  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
luireasonable  risk  of  injury  to  health  or 
the  environment. 

rV.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  niunber  of 


customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME-03-0001. 

Date  of  Receipt:  March  17,  2003. 

Notice  of  Receipt:  April  21,  2003  (68 
FR  19532). 

Applicant:  PPG  Industries,  Inc. 

Chemical:  Modified  Polyol. 

Use:  Component  of  coating  with  open 
use. 

Production  Volume:  4,000  Kihgram/ 
year. 

Number  of  Customers:  One. 

Test  Marketing  Period:  270  to  365 
days,  commencing  on  first  day  of 
commerical  manufacture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
tlie  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  1 1 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

V.  What  was  EPA's  Risk  Assessment  for 
this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

VI.  Can  EPA  Change  Its  Decision  on  this 
TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
.significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  imreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subiects 

Environmental  protection.  Test 
>  marketing  exemptions. 


Dated:  May  9,  2003. 
Miriam  Wiggins-Lewis, 

Acting  Chief,  New  Chemicals  Prenotice 
Management  Branch,  Office  of  Pollution 
Prevention  and  Toxics. 
[FR  Doc.  03-12870  Filed  5-21-03;  8:45  am] 

BILLING  CODE  6S60-50-S 


FEDERAL  ELECTION  COMMISSION 

[Notice  200^11] 

Filing  Dates  for  the  Texas  Special 
Election  in  the  19th  Congressional 
District 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  Texas  has  scheduled  a  special 
runoff  election  on  Jime  3,  2003,  to  fill 
the  U.S.  House  of  Representatives  seat 
in  the  Nineteenth  Congressional  District 
vacated  by  Representative  Larry 
Combest.  On  May  3,  2003,  a  Special 
General  Election  was  held,  with  no 
candidate  achieving  a  majority  vote. 
Under  Texas  law,  a  Special  Runoff 
Election  will  now  be  held  with  the  two 
top  vote-getters  participating. 

Committees  participating  in  the  Texas 
Special  Runoff  Election  are  required  to 
file  pre-  and  post-election  reports. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  R.  Salley,  Information  Division, 
999  E  Street,  NW.,  Washington,  DC 
20463;  Telephone:  (202)  694-1100;  Toll 
Free (800)  424-9530. 
SUPPLEMENTARY  INFORMATION: 

Principal  Campaign  Committees 

All  principal  campaign  committees  of 
candidates  participating  in  the  Texas 
Special  Runoff  Election  shall  file  a  12- 
day  Pre-Runoff  Report  on  May  22,  2003; 
and  a  30-day  Post-Runoff  Report  on  July 
3,  2003.  (See  chart  below  for  the  closing 
date  for  each  report). 

Unauthorized  Committees  (PACs  and 
Party  Conunittees) 

Political  committees  that  file  on  a 
semiannual  basis  in  2003  are  subject  to 
special  election  reporting  if  they  make 
previously  undisclosed  contributions  or 
expenditures  in  connection  with  the 
Texas  Special  Rimoff  Election  by  the 
close  of  books  for  the  applicable 
report(s).  (See  chart  below  for  the 
closing  date  for  each  report). 

Committees  filing  monthly  that 
support  candidates  in  the  Texas  Special 
Runoff  Election  should  continue  to  file 
according  to  the  monthly  reporting 
schedule. 


Calendar  of  Reporting  Dates  for  Texas  Special  Election  Committees  Involved  in  the  Special  Runoff  (06/03/ 

03)  Must  File 


Report 


Pre-Runoff  .. 
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□iated:  May  16.  2003. 
Ellen  L.  Weintraub, 

Chair,  Federal  Election  Commission. 

(FR  Doc.  03-12790  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  671 5-01 -P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 

Maritime  Commission. 

TIME  AND  DATE:  10  a.m.— May  28,  2003. 

PLACE:  800  North  Capitol  Street,  NW., 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Fact 

Finding  Investigation  No.  25 — Practices 

of  Transpacific  Stabilization  Agreement 

Members  Covering  the  2002-2003 

Service  Contract  Season. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-12990  Filed  5-20-03;  11:46  am] 

BILUNG  CODE  6730-OI^M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  fihngs  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  16,  2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Afin,  Ltd.,  and  Anvest,  Inc.,  both  of 
Cleburne,  Texas;  to  become  bank 
holding  companies  by  acquiring  85.42 
percent  of  the  voting  shares  of 
Grandview  Bancshares,  Inc.,  Grandview, 
Texas,  and  thereby  indirectly  acquire 
voting  shares  of  First  State  Bank, 
Grandview,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  16,  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03-12811  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 


CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciuities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  diat  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Eaclrtiotice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  etherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  5,  2003. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Inwood  Bancshares.  Inc.  Dallas, 
Texas;  to  engage  de  novo  through  its 
subsidiary,  Inwood  Asset  Management, 
Inc.,  Dallas,  Texas,  in  financial  and 
investment  advisory  activities  pursuant 
to  section  225.28(b)(6)(i)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.03-12810  Filed  5-21-03:  8:45  am) 

BILUNG  CODE  6210-01-S 
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GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0278] 

National  Contact  Center;  Customer 
Evaluation  Survey 

AGENCY:  Citizen  Services  and 
Communications,  Federal  Citizen 
Information  Center,  (OS A). 
ACTION:  Notice  of  a  new  one-time 
collection. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Citizen 
Services  and  Conmiunications  (OSCS), 
Federal  Citizen  Information  Center, 
National  Contact  Center  (NCC)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 
Customer  Evaluation  SiUT/ey.  A  request 
for  public  comments  was  published  at 
68  FR  5293,  February  3,  2003.  Nq^ 
comments  were  received. 

This  information  collection  will  be 
used  to  assess  the  public's  satisfaction 
with  the  NCC  service,  to  assist  in 
increasing  the  efficiency  in  responding 
to  the  public's  need  for  Federal 
information,  and  to  assess  the 
effectiveness  of  marketing  efforts.  The 
respondents  include  users  of  the  NCC. 

Public  vomments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  including  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  pul^lic  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
•  valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before: 
June  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tonya  Beres,  Office  of  Citizens  Services 
and  Communications,  at  (202)  501- 
1803. 

ADDRESSES:  Submit  comments  regarding 
this  biuden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Ms.  Jeanette  Thornton,  GSA 
Desk  Officer,  OMB,  Room  10236,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Washington. 


DC  20405.  Please  cite  OMB  Control 
Number  3090-0278. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  information  collection  will  be 
used  to  assess  the  public's  satisfaction 
with  the  NCC  service,  to  assist  in 
increasing  the  efficiency  in  responding 
to  the  public's  need  for  Federal 
information,  and  to  assess  the 
effectiveness  of  marketing  efforts. 

B.  Annual  Reporting  Burden 

Respondents:  2,250. 

Responses  Per  Respondent:  1 . 

Total  Responses:  2,250. 

Hours  Per  Response:  .05  (3  minutes). 

Total  Burden  Hours:  112.5. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division  (MVA),  1800  F 
Street,  NW.,  Room  4035.  Washington, 
DC  20405,  telephone  (202)  208-7312,  or 
by  faxing  your  request  to  (202)  501- 
4067.  Please  cite  3090-0278,  National 
Contact  Center  Customer  Evaluation 
Survey  in  all  correspondence. 

Dated:  May  15,  2003. 
Michael  W.  Carleton. 

Chief  Information  Officer  (I j. 

[FR  Doc.  03-12894  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  6820-CX-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Research  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  M3049 
Correction 

ACTION:  Notice;  correction. 

Name:  Disease,  Disability,  and  Injiuy 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Research  on  the 
Impact  of  Law  on  Public  Health, 
Program  Announcement  #03049. 

Times  and  Dates:  3  p.m.-3:30  p.m.. 
May  27,  2003  (open).  3:30  p.m.-7  p.m.. 
May  27,  2003  (closed).  8  a.m.-5  p.m.. 
May  28,  2003  (closed). 

Place:  Marriott  Perimeter  Center,  246 
Perimeter  Center  Parkway,  NE.,  Atlanta, 
GA  3.0346.  Telephone  770.270.0422. 

Correction 

In  the  Federal  Register  of  May  8. 
2003,  volume  68.  nimiber  89.  notice. 


page  24746  "Date  and  Time"  should 
read:  May  27.  2003.  through  May  28. 
2003. 

Contact  Person  for  More  Information: 
Joan  Karr.  Ph.D.,  Scientific  Review 
Administrator,  Public  Health  Program 
Practice  Office,  CDC,  4770  Buford 
Highway,  NE.,  MS-K-38,  Atlanta,  GA 
30341,  Telephone  770.488.2597. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  14,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-12707  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and  I 

Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Lat>oratory  Health 
Effects  Subcommittee  (INEELHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 
NAME:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  INEELHES. 
TIMES  AND  DATES:  8:30  a.m.-4  p.m..  July 
1.2003. 

8:30  a.m.-10:45  a.m..  July  2.  2003. 

place:  The  Grove  Hotel.  A  WestCoast 

Grand  Hotel.  245  South  Capitol 

Boulevard.  Boise.  Idaho  83702. 

telephone  208-333-8000,  fax  208-333- 

8800. 

STATUS:  Open  to  the  public,  limited  only 

by  the  space  available.  The  meeting 

room  accommodates  approximately  50 

people. 

BACKGROUND:  Under  a  Memorandum  of 

Understanding  (MOU)  signed  in 

December  1990  with  DOE,  and  replaced 

by  MOUs  signed  in  1996  and  2000,  the 

Department  of  Health  and  Human 

Services  (HHS)  was  given  the 


responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
to  CDC. 

In  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  1992. 
1996,  and  2000,  between  ATSDR  and 
DOE.  The  MOU  delineates  the 
responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE 
sites  required  under  sections  104,  105, 
107,  and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  "Superhind").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 
PURPOSE:  This  subcommittee  is  charged 
with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR. 
regarding  community  concerns 
pertaining  to  CDC's  and  ATSDR's  public 
health  activities  and  research  at  this 
DOE  site.  The  purpose  of  this  meeting 
is  to  provide  a  forum  for  community 
interaction  and  to  serve  as  a  vehicle  for 
community  concerns  to  be  expressed  as 
advice  and  recommendations  to  CDC 
and  ATSDR. 

MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include  a  presentation  on 
Concentrations  of  Pollutants  in  the 
Aquifer  over  a  Long  Period  of  Time; 
Status  Report  on  Dose  Reconstruction; 
DOE  Low-Level  Radiation  Research 
Program;  and  a  presentation  by  ATSDR 
on  the  PubUc  Comment  Draft  of  the 
Public  Health  Assessment.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Natasha  Friday.  Executive  Secretary. 
INEELHES.  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health,  CDC,  1600 
Clifton  Road,  NE.,  (E-39),  Atlanta, 
Geoigia  30333,  telephone  404-498- 
1800,  fax  404-498-1811. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

Dated:  May  15,  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-12837  Filed  5-21-03;  8:45  ami 
BILLING  CODE  4163-1S-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-R-240] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
^  Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  conunent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biu-den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:^  Tif/e  of 
Information  Collection:  Prospective 
Payments  for  Hospital  OutpatiMit 
Services  and  Supporting  Regulations  in 
42  CFR  413.24,  413.65,  and  419.42; 
Form  No.:  CMS-R-240  (OMB#  0938- 
0798);  Use:  As  required  by  sections 
4521,  4522,  and  4523  of  the  Balanced 
Budget  Act  of  1997,  CMS-1005FC 
eliminates  the  formula  driven 
overpayment  for  certain  outpatient 
hospital  services,  extends  reductions  in 
payment  for  costs  of  hospital  outpatient 
services,  and  establishes  in  regulations 


a  prospective  payment  system  for 
hospital  outpatient  services.  The  rule 
also  establishes  in  regulations  the 
requirements  for  designating  certain 
entities  as  provider-based  or  as  a 
department  of  a  hospital;  Frequency: 
Other— as  needed;  Affected  Public: 
Business  or  other  for-profit,  and  not-for- 
profit  institutions;  Number  of 
Respondents:  750;  Total  Annual 
Responses:  2.272;  Total  Annual  Hours: 
41.063. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
die  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Fax  Number: 
(202)  395-6974. 

Dated:  May  15.  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 
Regulations  Development  and  Issuances. 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  03-12800  Filed  5-21-03:  8:45  am) 
BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services  '   ' 

[Document  Identifier:  CMS-684A-I,  CMS- 
685,  and  CMS-1 0084] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  die 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
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estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End-Stage  Renal 
Disease  (ESRD)  Network  Business 
Proposal  Forms  and  Supporting 
Regulations  in  42  CFR  405.2110  and 
405.2112;  Form  No. .•CMS-684A-I 
(OMB#  0938-0658);  Use:  The 
submission  of  business  proposal 
information  by  current  ESRJD  networks 
and  other  bidders,  according  to  the 
business  proposal  instructions,  meets 
CMS's  need  for  meaningful,  consistent, 
and  verifiable  data  when  evaluating 
contract  proposals;  Frequency:  Other: 
every  3  years;  Affected  Public:  Not-for- 
profit  institutions;  Number  of 
Respondents:  18;  Total  Annual 
Responses:  36;  Total  Annual  Hours: 
1,080. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Ti(7e  of 
Information  Collection:  End-Stage  Renal 
Disease  (ESRD)  Network  Semi-Annual 
Cost  Report  Forms  and  Supporting 
Regulations  in  42  CFR  405.2110  and 
405.2112;  Form  No.:  CMS-685  (OMB# 
0938-0657);  Use:  Submission  of  semi- 
armual  cost  reports  allows  CMS  to 
review,  compare,  and  project  ESRD 
network  costs.  The  reports  are  used  as 
an  early  warning  system  to  determine 
whether  the  networks  are  in  danger  of 
exceeding  the  total  cost  of  the  contract. 
Additionally,  CMS  can  analyze  line 
item  costs  to  identify  any  significant 
aberrations;  Frequency:  Semi-aimually; 
Affected  Public:  Not-for-profit 
institutions;  Number  of  Respondents: 
18;  Total  Annual  Responses:  36;  Total 
Annual  Hours:  108. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Design  and 
Implementation  of  a  Targeted 
Beneficiary  Survey  on  Access  to 
Physician  Services  Among  Medicare 
Beneficiaries;  Form  No.:  CMS-10084 
(OMB#  0938-0890);  Use:  This  survey  of 
Medicare  beneficiaries  in  targeted 
communities  will  be  used  to  obtain 
information  on  whether  they  are 


experiencing  problems  accessing 
physician  services.  CMS  will  use  data 
collected  to  determine  if  access 
problems  exist  at  all,  where  and  why  • 
problems  may  arise,  whom  they  affect, 
and  what  the  consequences  are  for 
Medicare  beneficiaries.  CMS  will  also 
leam  the  extent  to  which  physician 
access  problems  are  Medicare-specific; 
Frequency:  One-time;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  4,000;  Total  Annual 
Responses:  4,000;  Total  Annual  Hours: 
958. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/ default. asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Secimty 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  May  15,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer.  Division  of 
Regulations  Development  and  Issuances, 
Office  of  Strategic  Operations  and  Strategic 
Affairs. 
[FR  Doc.  03-12801  Filed  5-21-03;  8:45  am] 

BH.UNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Request  for  Public  Comment  on  ttie 
Improvement  of  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS) 

AGENCY:  Administration  on  Children, 

Youth  and  Families  (ACYF),  ACF, 

DHHS. 

ACTION:  Correction  to  notice  of  request 

for  public  comment. 

summary:  On  April  28.  2003,  ACF 
published  a  notice  of  request  for 
comments  on  the  Adoption  and  Foster 
Care  Analysis  and  Reporting  System 


(AFCARS).  There  is  an  error  in  the 
mailbox  address  set  up  to  receive  e-mail 
written  comments  on  AFCARS.  The 
correct  address  is 

AFCARS_Project@acf.hhs.gov  (there  is 
an  underscore  between  "AFCARS"  and 
"Project").  Likewise,  the  section 
regarding  further  information  should 
reflect  the  corrected  e-mail  address: 
AFCARS_Project@acf.hhs.gov. 

FOR  FURTHER  INFORMATION:  Questions 
regarding  this  correction  may  be 
submitted  to  and  will  be  answered  by  e- 
mail  at  the 

AFCARS_Project@acf.hhs.gov  or  via  the 
Children's  Bureau  address.  330  "C"  St., 
SW..  Washington,  DC  20447,  Attention: 
Penelope  L.  Maza. 

Dated:  May  16,  2003. 
Frank  Fuentes, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
[FR  Doc.  03-12797  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  95F-0221] 

DuCoa  L.P. ;  Filing  of  Food  Additive 
Petition  (Animal  Use);  Natamycin; 
Change  of  Petitioner's  Name 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  been  notified 
by  the  petitioner,  DuCoa  L.P.,  that  it  has 
changed  its  name  to  Arkion  Life 
Sciences,  doing  business  at  the  same 
address  On  September  20.  1995  (60  FR 
48715);  a  Federal  Register  notice 
announced  that  a  food  additive  petition 
(FAP  2234)  had  been  filed  by  DuCoa 
L.P.  proposing  the  use  of  natamycin  as 
a  mold  retardent  in  broiler  chicken  feed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Ekelman,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6653,  e- 
mail:  kekelman@cvm.fdd.gov. 

Dated:  May  14,  2003. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-12784  Filed  5-21-03;  8:45  am) 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4818-N-06] 

Notice  of  Proposed  information 
Collection  for  Public  Comment:  Notice 
of  Funding  Availability  for  the  Alasltan 
Native/Native  Hawaiian  institutions 
Assisting  Communities  (AN/NHIAC) 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  July  21. 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8228. 
Washington.  DC  20410-6000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bnmson,  202-708-3061,  ext. 
3852  (this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  forms  and  other 
available  documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Housing  and  Urban 
Development  will  submit  the  proposed 
extension  of  information  collection  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35.  as  amended). 

This  notice  soliciting  comments  from 
members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 


Title  of  Proposal:  Notice  of  Funding 
Availability  for  the  Alaskan  Native/ 
Native  Hawaiian  Institutions  Assisting 
Commimities  (AN/NHLAC)  Program. 

OMB  Control  Number:  2528-0206 
(exp.  05/31/03). 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  The 
information  is  being  collected  to  select 
applicants  for  award  in  this  statutorily 
created  competitive  grant  program  and 
too  monitor  performance  of  grantees  to 
ensure  they  meet  statutory  and  program 
goals  and  requirements. 

Agency  Form  Numbers:  HUD  424, 
HUD  424B,  HUD-424C,  HUD-424-CB, 
SFLLL,  HUD  2880,  HUD  2991,  HUD 
2990.  HUD  2993.  and  HUD  2994. 

Members  of  the  Affected  Public: 
Alaskan  Native  Institutions  (ANI)  and 
Native  Hawaiian  Institutions  (NHI)  of 
higher  education  that  meet  the  statutory 
definition  established  in  title  HI,  part  A. 
section  317  of  the  Higher  Education  Act 
of  1965,  as  amended  by  the  Higher 
Education  Amendments  of  1998  (Pub.  L. 
105-244;  enacted  October  7.  1998). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  grant  award  will  be  submitted  once 
a  year.  The  following  chart  details  the 
respondent  burden  on  an  annual  and 
semi-aimual  basis: 


Applicants  , 

Semi-Annual  Reports 

Final  Reports  

Recordkeeping 

' '  Total. 


Number  of 
respondents 


20 
10 
10 
10 


Total  annual 
responses 


20 
20 
10 
10 


Hours  per 
response 


40 
6 
8 
5 


59 


Total  hours 


800 

120 

80 

50 


1050 


Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the 
Paperwork  Act  of  1995,  44  U.S.C. 
chapter  35,  as  amended. 

Dated;  May  15,  2003. 
Christopher  D.  Lord. 

Deputy  Assistant,  Secretary  for  Policy 

Development. 

[FR  Doc.  03-12799  Filed  5-21-03;  8:45  am] 

BILUNO  CODE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

EXXON  VALDEZ  Oil  Spill  Trustee 
Coancii;  Invitation  for  Proposals 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  The  EXXON  VALDEZ  Oil 
Spill  Trustee  Council  is  asking  the 
public,  private  organizations,  and 
government  agencies  to  submit 
proposals  for  implementation  of  the 
Gulf  Ecosystem  Monitoring  and 
Research  Program.  The  hivitation  to 
Submit  Restoration  Proposals  for 
Federal  Fiscal  Year  2004  is  available  on 
the  Trustee  Council  Internet  site. 
DATES:  Proposals  are  due  June  16.  2003. 


ADDRESSES:  EXXON  VALDEZ  Oil  Spill 
Trustee  Council,  441  West  5th  Avenue, 
Suite  500,  Anchorage,  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Trustee  Council  Office,  907-278-8012 
or  toll  free  at  80O-47ft-7745  (in  Alaska) 
or  800-283-7745  (outside  Alaska)  or  via 
Internet  at  http:// 
www.  oilspill.  state. ak.  us. 

SUPPLEMENTARY  INFORMATION:  Following 
the  EXXON  VALDEZ  oil  spill  in  March 
1989,  a  Trustee  Coimcil  of  three  state 
and  three  federal  trustees,  including  the 
Secretary  of  the  Interioc,  was  formed. 
The  Trustee  Council  prepared  a 
restoration  plan  for  the  injured 
resources  and  services  within  the  oil 
spill  area.  The  restoration  plan  called 
for  annual  work  plans  identif\'ing 
projects  to  accomplish  restoration.  An 
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extension  of  the  Restoration  Plan,  the 
Gulf  Ecosystem  Monitoring  and 
Research  Program,  also  requires 
implementation  through  annual  work 
plans.  Each  year  proposals  for 
restoration,  monitoring,  and  research 
projects  are  solicited  from  a  variety  of 
organizations,  including  the  pubUc. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc.  03-12850  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4310-i1G-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-025-03-1430-EU:  G-3-0142] 

Realty  Action:  Sale  of  Public  Land  in 
Harney  County,  OR 

agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described 
parcels  of  public  land  in  Harney 


County,  Oregon,  have  been  foimd 
suitable  for  sale  under  Sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
(90  Stat.  2750,  43  U.S.C.  1713  and  1719) 
at  not  less  than  their  respective 
appraised  market  value.  All  parcels 
proposed  for  sale  are  identified  for 
disposal  in  the  Three  Rivers  Resource 
Management  Plan.  All  of  the  land 
described  is  within  the  Willamette 
Meridian. 


Parcel  No. 


OR-57461 

OR-57462 
OR-57463 
OR-57464 


OR-57465 


OR-57466 
OR-57467 
OR-57468 


OR-57469 


OR-57470  ... 


OR-57471  ... 
OR-57472  ... 
OR-57473  ... 
OR-57474  ... 
OR-57475  ... 

OR-57476  ... 


Legal  description 


T.    20S.,    R.    35E.,    sec.    7,    EV2SEy4:    sec.    8, 

w^/^swy4. 

T.  21S.,  R.  31E.,  sec.  5,  lots  5.  6,  7  and  8 

T.  22S.,  R.  29E.,  sec.  28,  WV2SWV4 

T.  22s.,  R.  33E.,  sec.  22,  NWV4NWV4 

T.  22s.,  R.  33E.,  sec.  22,  SWV4SWV4  

T.  26S.,  R.  24E.,  sec.  34,  NWV4NEy4 

T.  25S.,  R.  32E..  sec.  29,  NEy4  

T.  26S.,  R.  31 E.  (North  of  Malheur  Lake),  sec.  1 
NEy4. 


T.  26S.,  R.  32E.  (North  of  N^alheur  Lake),  sec.  6,  lot 
3. 


Acres 


160 

109.42 
80 
40 


40 


40 
160 
160 


40.62 


T.  26S.,  R.  32E.  (North  of  r»/lalheur'  Lake),  sec.  6, 


T.  26S.,  R.  30E..  (North  of  Harney  Lake),  sec.  12, 

SWy4SWV4;  sec.  13,  NWy4NWy4. 
T.  26S.,  R.  30E.,  (North  of  Harney  Lake),  sec.  15, 

Sy2SEy4;  sec.  22,  NWy4NEy4. 
T.  26S.,  R.  30E.,  (North  of  Hamey  Lake),  sec.  24, 

NEy4SEy4. 
T.  26S..  R.  31 E.  (North  of  Malheur  Lake),  sec.  18, 

lot  4. 
T.    26S.,    R.    34E    sec.    27,    Ny2SWy4;    sec.    28, 

NEy4SEy4.  , 


T.  26S.,  R.  34E..  sec.  29,  NEy4NEy4 


80 


Market 

value/min- 
imum t>td 


$24,800 

15,900 

12.800 

3,000 


3,000 


2,600 
16,600 
11,600 


3,050 


80 
120 

40 

39.18 
120 

40 


5.800 


Bidding  procedures 


6.000 
8.400 
3,000 
3,150 
8,400 


3.200 


Competitive  

Competitive  

Competitive  

Modified  Competitivei 

Modified  Competitive 

Competitive  

Competitive  

Modified  Competitive 

Modified  Competitive 


Modified  Competitive 


Designated 
bidders 


Competitive  

Competitive  

Competitive  

Competitive  

Modified  Competitive 

Modified  Competitive 


None. 

None. 

None. 

Temple  and  Tem- 
ple. Lost 
Springs  Ranch, 
LLC. 

Temple  and  Tem- 
ple, Lost 
Springs  Ranch, 
LLC,  Bailey 
and  Barton. 

None. 

None. 

Tyler  Brothers, 
Ralph  Tice  c/o 
Wallace  M. 
Tice. 

Tyler  Brothers. 
Ralph  Tice  c/o 
Wallace  M. 
Tice,  Bethany 
Evangelical 
Free  Church  c/ 
o  Jamie  Porter. 

Tyler  Brothers. 
Ralph  Tice  c/o 
Wallace  M. 
Tice,  William  D. 
Cramer  c/o 
Daniel  L. 
Cronin. 

None. 

None. 
None. 
None. 

Zachary  O. 
Sword,  Nevin 
and  Shirtey 
Thompson, 
Trustees. 

Zachary  O. 
Sword.  Nevin 
and  Shiriey 
Thompson, 
Trustees. 
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Parcel  No. 


OR-57477  .. 


Legal  description 


T.  26S.,  R.  34E.,  sec.  29,  SWy4NEy4 


Acres 


40 


Maricet 
value/min- 
imum bid 


3.200 


Blddir>g  procedures 


Modified  Competitive 


Designated 
bidders 


Zachary  O. 
Sword,  Nevin 
and  Shiriey 
Thompson, 
Trustees. 


The  1 7  parcels  described  above 
contain  1,389.22  acres  in  Hamey 
Coimty,  Oregon. 

The  following  parcels  were  originally 
offered  in  2001  and  2002  imder  Notices 


of  Realty  Action  published  in  the 
Federal  Register  on  November  16,  2000 
and  May  1,  2002.  No  bids  were  received 
and  these  parcels  were  subsequendy 


declared  .unsold  xmder  the  provisions  of 
those  notices.  They  have  been 
reappraised  and  are  being  reoffered 
competitively. 


Parcel  No. 


OR-55323 
OR-56574 
OR-56575 
OR-56576 
OR-56577 
OR-56579 


Legal  description 


T.  25S..  R.  31 E.,  sec.  1.  lots  1  and  2 

T.  22S.,  R.  33E.,  sec.  28,  Eye  

T.  27S..  R.  34E.,  sec.  6,  lots  3,  4.  5,  SEy4NWy4  . 

T.  27S.,  R.  34E.,  sec.  9.  SWy4SWy4  

T.  27S..  R.  34E.,  sec.  21.  NEy4SEy4 : 

T.  27S..  R.  34E.,  sec.  23,  Sy2SWy4;  sec.  26.  Ny2NWy4 


Acres 


79.79 

320 

145.56 

40 

40 

160 


Martcet 
value/Min- 
imum bid 


$5,600 
40.000 
21.100 
3.600 
3.200 
11,200 


Bidding  procedures 


Designated 
bidders 


Competitive 
Competitive 
Competitive 
Competitive 
Competitive 
Competitive 


Norte. 
l^4one. 
None. 
IMone. 
None. 
None. 


The  six  parcels  described  above 
contain  785.35  acres  in  Hamey  County, 
Oregon.  The  total  area  of  these  six 
parcels  plus  the  preceding  17  parcels 
amount  to  2,174.57  acres.  The  following 
rights,  reservations,  and  conditions  will 
be  included  in  the  conveyances  of  the 
land: 

All  parcels — A  reservation  for  a  right- 
of-way  for  ditches  and  canals 
constructed  thereon  by  the  authority  of 
United  States. 

OR-56574— The  sale  of  this  parcel 
would  be  subject  to  a  right-of-way  for 
electric  distribution  line  purposes 
granted  to  Harney  Electric  Cooperative 
(ORE-05183);  a  right-of-way  for  electric 
transmission  line  purposes  granted  to 
Idaho  Power  Company  (ORE-012080);  a 
right-of-way  for  buried  communication 
cable  purposes  {OR-54600)  and  buried 
fiber  optics  facilities  (OR-54915) 
granted  to  CenturyTel;  a  right-of-way  for 
highway  purposes  granted  to  Oregon 
Department  of  Transportation  (TD- 
030389);  and  a  right-of-way  for  buried 
fiber  optics  facilities  granted  to 
Wilhams  Communications,  LLC  (OR- 
54252). 

OR-56575 — The  conveyance 
document  for  this  parcel  would  contain 
a  wetiand/riparian  covenant  pursuant  to 
the  authority  contained  in  Section  (4)  of 
Executive  Order  11990  of  May  24,  1977. 
The  sale  of  this  parcel  would  be  subject 
to  a  right-of-way  for  public  road 
purposes  granted  to  Hamey  Coimty 
{OR-56834). 

OR-56576— The  sale  of  this  parcel 
would  be  subject  to  a  right-of-way  for 
power  transmission  and  distribution 


line  purposes  granted  to  Hamey  Electric 
Cooperative  {ORE-05183)  and  a  right-of- 
way  for  telephone  line  piu-poses  held  by 
CenturyTel  (ORE-018562). 

OR-57461— The  sale  of  this  parcel  " 
would  be  subject  to  a  right-of-way  for 
electric  power  transmission  and 
distribution  purposes  granted  to  Idaho 
Power  (ORE-0874);  a  right-of-way  for 
county  road  purposes  granted  to  Oregon 
Department  of  Transportation,  on  behalf 
of  Hamey  County  (ORE-03347);  a  right- 
of-way  for  buried  commimication  cable 
purposes  granted  to  CenturyTel  of 
Oregon,  Inc.  (OR-55250);  a  right-of-way 
for  road  purposes  granted  to  Richard  D. 
Boatwright,  Jr.  (OR-57058),  and  a  right- 
of-way  for  road  piuposes  granted  to 
Charles  Dunten  {OR-58413). 

OR-57462— The  sale  of  this  parcel 
would  be  subject  to  a  right-of-way  for 
electric  power  transmission  purposes 
granted  to  Oregon  Trail  Electric 
Cooperative  (ORE-016812). 

OR-57463— The  sale  of  this  parcel 
would  be  subject  to  a  right-of-way  for 
road  piu-poses  held  by  Hamey  County 
(OR-20557). 

OR-57467— The  conveyance 
document  for  this  parcel  would  contain 
a  wetland/riparian  covenant  piusuant  to 
the  authority  contained  in  Section  (4)  of 
Executive  Order  11990  of  May  24,  1977 
and  a  floodplain  covenant  pursuant  to 
the  authority  contained  in  Section  3(d) 
of  Executive  Order  11988  of  May  2^ 
1977.  ^ 

OR-57468 — The  conveyance 
document  for  this  parcel  would  contain 
a  floodplain  covenant  pursuant  to  the 


authority  contained  in  Section  3(d)  of 
Executive  Order  11988  of  May  24.  1977. 

OR-57469^The  conveyance 
document  for  this  parcel  would  contain 
a  floodplain  covenant  pursuant  to  the 
authority  contained  in  Section  3(d)  of 
Executive  Order  11988  of  May  24,  1977. 
'^R-57470 — The  conveyance 
document  for  this  parcel  would  contain 
a  floodplain  covenant  pursuant  to  the 
authority  contained  in  Section  3(d)  of 
Executive  Order  11988  of  May  24,  1977. 

Access  will  not  be  guaranteed  to  any 
of  the  parcels  that  may  be  sold,  nor  will 
any  warranty  be  made  as  to  the  title  or 
use  of  the  property  in  violation  of 
applicable  land  use  laws  and 
regulations.  Each  parcel  will  be  sold  in 
"as  is"  condition.  Before  submitting  a 
bid,  prospective  pxu-chasers  should 
check  with  the  appropriate  city  or 
county  planning  department  to  verify 
approved  uses.  All  persons,  other  than 
the  successful  bidders,  claiming  to  own 
unauthorized  improvements  on  the  land 
are  allowed  60  days  from  the  date  of 
sale  to  remove  the  improvements. 

Each  of  the  above  described  parcels  is 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  until  conveyance  of 
the  l£md  pending  disposition  of  this 
action,  or  until  Febmary  17,  2004, 
whichever  occurs  first. 

Bidding  Procedures 

Competitive  Procedures 

The  Federal  Land  Policy  and 
Management  Act  and  its  implementing 
sale  regulations  (43  CFR  part  2710) 
provide  that  competitive  bidding  will  be 
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the  general  method  of  selling  land 
supported  by  factors  such  as 
competitive  interest,  accessibiUty,  and 
usability  of  the  parcel,  regardless  of 
adjacent  ownership. 

Under  competitive  procedures  the 
land  will  be  sold  to  any  qualified  bidder 
submitting  the  highest  bid.  Bidding  will 
be  by  sealed  bid  followed  by  an  oral 
auction  to  be  held  at  2  p.m.  PST  on 
Wednesday,  August  13,  2003,  at  the 
Bums  District  Office,  Bureau  of  Land 
Management,  28910  Hwy  20  West, 
Hines,  Oregon. 

To  quality  for  the  oral  auction  bidders 
must  submit  a  sealed  bid  meeting  the 
requirements  as  stated  below.  The 
highest  valid  sealed  bid  will  become  the 
starting  bid  for  the  oral  auction.  Bidding 
in  the  oral  auction  will  be  in  minimum' 
increments  of  $100.  The  highest  bidder 
from  the  oral  auction  will  be  declared 
the  prospective  purchaser. 

If  no  valid  bids  are  received,  the 
parcel  will  be  declared  imsold  and 
offered  by  unsold  competitive 
procedures  on  a  continuing  basis  until 
sold  or  withdrawn  from  sale. 

Modified  Competitive  Procedures 

Modified  competitive  procedures  are 
allowed  by  the  regulations  (43  CFR 
2710.0-6{c)(3){ii))  to  provide  exceptions 
to  competitive  bidding  to  assure 
compatibility  with  existing  and 
potential  land  uses.  ** 

Under  modified  competitive 
prdfcedures  the  designated  bidders 
identified  in  the  table  above  will  be 
given  the  opportimity  to  match  or 
exceed  the  apparent  high  bid. 

The  apparent  high  bid  will  be 
established  by  the  highest  valid  sealed 
bid  received  in  an  initial  round  of 
public  bidding.  If  two  or  more  valid 
sealed  bids  of  the  same  amount  are 
received  for  the  same  parcel,  that 
amount  shall  be  determined  to  be  the 
apparent  high  bid.  The  designated 
bidders  are  required  to  submit  a  valid 
bid  in  the  initial  rovmd  of  public 
bidding  to  maintain  their  preference 
consideration.  The  bid  deposit  for  the 
apparent  high  bid(s)  and  the  designated 
bidders  will  be  retained  and  all  others 
will  be  returned. 

The  designated  bidders  will  be 
notified  by  certified  mail  of  the  apparent 
high  bid.  Where  there  are  two  or  more 
designated  bidders  for  a  single  parcel, 
they  will  be  allowed  30  days  to  provide 
the  authorized  officer  with  an  agreement 
as  to  the  division  of  the  property  or,  if 
agreement  cannot  be  reached,  sealed 
bids  for  not  less  than  the  apparent  high 
bid.  Failure  to  submit  an  agreement  or 
a  bid  shall  be  considered  a  waiver  of  the 
option  to  divide  the  property  equitably 
and  forfeiture  of  the  preference 


consideration.  Failure  to  act  by  all  of  the 
designated  bidders  will  result  in  the 
parcel  being  offered  to  the  apparent  high 
bidder  or  being  declared  unsold,  if  no 
bids  were  received  in  the  initial  round 
of  bidding. 

Unsold  Competitive  Procedures 

Unsold  competitive  procedures  will 
be  used  after  a  parcel  has  been 
unsuccessfully  offered  for  sale  by 
competitive  or  modified  competitive 
procedures. 

Unsold  parcels  will  be  offered 
competitively  on  a  continuous  basis 
until  sold.  Under  competitive 
procedures  for  unsold  parcels  the 
person  making  the  highest  valid  bid 
received  diuing  the  preceding  month, 
and  not  less  than  the  appraised  market 
value  at  the  time,  will  be  declared  the 
purchaser.  Sealed  bids  will  be  accepted 
and  held  until  the  second  Wednesday  of 
each  month  at  2  p.m.  PST  when  they 
will  be  opened.  Bid  openings  will  take 
place  every  month  until  the  parcels  are 
sold  or  withdrawn  from  sale. 

All  sealed  bids  must  be  submitted  to 
the  Bums  District  Office,  no  later  2  p.m. 
PST  on  Wednesday,  August  13,  2003,  at 
the  time  of  the  bid  opening  and  oral 
auction.  The  outside  of  bid  envelopes 
must  be  clearly  marked  with  "BLM 
Land  Sale,"  the  parcel  number  and  the 
bid  opening  date.  Bids  must  be  for  not 
less  than  the  appraised  market  value 
(minimum  bid).  Separate  bids  must  be 
submitted  for  each  parcel.  Each  sealed 
bid  shall  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft,  ■ 
or  cashier's  check  made  payable  to  the 
Department  of  the  Interior — BLM  for  not 
less  than  20  percent  of  the  amount  bid. 
The  bid  envelope  must  also  contain  a 
statement  showing  the  total  amount  bid 
and  the  name,  mailing  address,  and 
phone  number  of  the  entity  making  the 
bid.  A  successful  bidder  for  competitive 
parcels  shall  make  an  additional  deposit 
at  the  close  of  the  auction  to  bring  the 
total  bid  deposit  up  to  the  required  20 
percent  of  the  high  bid.  Personal  checks 
or  cash  will  be  accemable  for  this 
additional  deposit  omy. 

Federal  law  retfuiJes  that  public  land 
may  be  sold  only  to  either  (1)  Citizens 
of  the  United  States  18  years  of  age  or 
older;  (2)  corporations  subject  to  the 
laws  of  any  State  or  of  the  United  States; 
(3)  other  entities  such  as  an  association 
or  a  partnership  capable  of  holding  land 
or  interests  therein  under  the  laws  of  the 
State  within  which  the  land  is  located; 
or  (4)  a  State,  State  instnunentality  or 
political  subdivision  authorized  to  hold 
property.  Certifications  and  evidence  to 
this  effect  will  be  required  of  the 
piut:haser  prior  to  issuance  of  a  patent. 


Prospective  purchasers  will  be 
allowed  180  days  to  submit  the  balance 
of  the  purchase  price.  Failure  to  meet 
this  timeframe  shall  cause  the  deposit  to 
be  forfeited  to  the  BLM.  The  parcel  virill 
then  be  offered  to  the  next  lowest 
qualified  bidder,  or  if  no  other  bids  were 
received,  the  parcel  will  be  declared 
luisold. 

The  BLM  has  determined  that  each  of 
the  above  described  parcels  have  no 
known  mineral  values,  as  defined  in  43 
CFR  2720.Q-5(b).  A  successful  bid  on  a 
parcel  constitutes  an  application  for 
conveyance  of  these  mineral  interests, 
pertaining  to  that  parcel,  under  the 
authority  of  section  209(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  In  addition  to  the  full 
purchase  price  for  each  parcel,  a 
nonrefundable  fee  of  $50  will  be 
required  from  the  prospective  purchaser 
in  conjimction  with  the  purchase  of  the 
mineral  interests  to  be  conveyed 
simultaneously  with  the  purchase  and 
sale  of  the  surface  estate. 
DATES:  On  or  before  July  7,  2003,  any 
person  may  submit  written  comments 
regarding  die  proposed  sale  to  the  Three 
Rivers  Resource  Area  Field  Manager  at 
the  address  described  below.  Comments 
or  protests  must  reference  a  specific 
parcel  and  be  identified  with  the 
appropriate  serial  number.  In  the 
absence  of  any  objections,  this  proposal 
will  become  the  determination  of  the 
Department  of  the  Interior. 

ADDRESSES:  Comments,  bids,  and 
inquiries  should  be  submitted  to  the      ^ 
Three  Rivers  Resource  Area  Field 
Manager,  Bureau  of  Land  Management, 
28910  Hwy  20  West,  Hines,  Oregon 
97738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  on  the 
Internet  at  <http://www.or.blm.gov/ 
Bums>  or  may  be  obtained  from  Joan 
Suther,  Field  Manager;  Skip  Renchler  or 
Holly  LaChapelle,  Realty  Specialists, 
Three  Rivers  Resource  Area  at  the  above 
address,  phone  (541)  573-4400. 

Dated:  April  8,  2003. 
loan  M.  Suther, 

Three  Rivers  Resource  Area  Field  Manager. 
[FR  Doc.  03-12910  Filed  5-19-03;  3:15  pm] 
BILLING  COOE  4310-3a-P 
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ACTION:  Notice  of  filing  of  plats  of 
surveys. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  officially  filed 
the  plats  of  survey  of  the  lands 
described  below  in  the  BLM  Idaho  State 
Office,  Boise,  Idaho,  effective  9  a.m.,  on 
the  dates  specified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1387 
South  Viimell  Way,  Boise,  Idaho, 
83709-1657. 

SUPPLEMENTARY  INFORMATION:  These 
siuweys  were  executed  at  the  request  of 
the  Bureau  of  Land  Management  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  The  lands 
we  surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  subdivisional  Unes,  the 
subdivision  of  section  30,  the  metes- 
and-bounds  siuvey  of  the  center  line  of 
a  strip  of  land  in  section  30,  and  the 
metes-and-bounds  survey  of  Parcels  A, 
C,  and  D  in  section  30,  T.  3  N.,  R.  4  E., 
Boise  Meridian,  Idaho,  was  accepted 
November  13,  2001. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivision 
of  section  20,  and  the  survey  of  the  2001 
meanders  of  Crow  Island  and  two 
unnamed  islands  in  the  Snake  River,  T. 
7  N.,  R.  5  W.,  Boise  Meridian,  Idaho, 
was  accepted  December  7,  2001. 

The  plat  representing  the  entire 
siuvey  record  of  the  dependent  resurvey 
of  a  portion  of  the  1910  meander  lines 
of  the  right  hank  of  the  South  Fork  of 
the  Payette  River,  and  the  metes-and- 
bounds  siuT^ey  of  lot  10,  in  section  20, 
T.  9  N.,  R.  4  E.,  Boise  Meridian,  Idaho, 
was  accepted  Jime  14,  2002. 

The  plats  constituting  the  entire 
survey  record  of  the  dependent  resurvey 
of  a  portion  of  the  subdivisional  lines, 
the  subdivision  of  section  26,  and  the 
metes-and-bounds  survey  of  Parcel  A 
and  two  easements  in  section  26,  in  T. 
5  N.,  R.  1  E.,  Boise  Meridian,  Idaho,  was 
accepted  February  4,  2003. 

The  plats  representing  the  dependent 
resurvey  of  a  portion  of  the  Idaho- 
Washington  State  Boundary,  a  portion 
of  the  subdivisional  lines,  and  the 
subdivision  of  section  24,  in  T.  46  N., 
R.  6  W.,  Boise  Meridian,  Idaho,  were 
accepted  April  1,  2003. 

The  plat  constituting  the  entire  siuT^ey 
record  of  the  dependent  resurvey  of  a 
portion  of  the  south  and  west 
boimdaries  and  a  portion  of  the 
subdivisional  lines,  designed  to  restore 
the  comers  in  thefr  true  original 
locations  according  to  the  best  available 
evidence,  and  a  metes-and-bounds 
survey  of  a  portion  of  the  Craters  of  the 
Mocm  National  Monument  in  sections 


30  and31,  in  T.  6  S.,  R.  27  E.,  Boise 
Meridian,  Idaho,  was  accepted  April  3, 
2003. 

The  plat  representing  the  dependent 
resurvey  and  metes-and-bounds  survey 
of  a  portion  of  lot  13,  section  31,  in  T. 
2  N.,  R.  4  W.,  Boise  Meridian,  Idaho, 
was  accepted  April  14,  2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  1879 
meander  lines  of  the  left  bank  of  the 
Snake  River  in  section  7,  and  the  survey 
of  a  fixed  and  limiting  boundary  in 
sections  7  and  18,  and  the  svuvey  of  the 
2002  meander  lines  of  the  left  bank  of 
the  Snake  River  in  sections  7  and  18,  in 
T.  5  N.,  R.  38  E.,  Boise  Meridian,  Idaho, 
was  accepted  April  17,  2003. 
summary:  The  Bureau  of  Land 
Management  (BLM)  wiU  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  BLM  Idaho  State  Office,  Boise, 
Idaho,  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

The  plat  representing  the  dependent 
resiuvey  of  portions  of  the  5  V2  Standard 
Parallel  North,  on  the  south  boundary  of 
Towmship  26  North,  Range  1  East,  the 
subdivisional  lines,  the  boundaries  of 
certain  mineral  and  segregation  surveys 
in  sections  11, 12,  and  14,  the  record 
meanders  of  the  Salmon  River  in 
sections  2  and  11,  and  the  subdivision 
of  section  11,  and  the  further 
subdivision  of  section  11,  and 
subdivision  of  section  2,  and  survey  of 
a  portion  of  the  2000  meanders  of  the 
Salmon  River  in  sections  2  and  11,  and 
the  Salmon  River  Scenic  Easement 
boundary  line  through  the  S  V2  of  the 
SEV4  of  the  NWV4  of  section  2,  T.  25  N., 
R.  1  E.,  Boise  Meridian,  Idaho,  was 
accepted  May  14,  2003. 

Dated:  May  16,  2003. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  03-12835  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4310-Ge-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrcsE-03-013] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
International  Trade  Commission.  • 
TIME  AND  DATE:  May  29,  2003  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW., ' 
Washington,  DC  20436,  Telephone: 
(202)  205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  N^utes. 


3.  Ratification  List. 

4.  Inv.  No.  731-TA-1033 
(Preliminary)  (Hydraulic  Magnetic 
Circuit  Breakers  from  South  Africa) — 
briefing  and  vote.  (The  Commission  is 
currently  schedided  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  May  29,  2003; 
Commissioners'  opinions  are  currently 
scheduled  to  be  transmitted  to  the 
Secretary  of  Commerce  on  or  before 
June  5,  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 
Issued:  May  20,  2003. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

IFR  Doc.  03-13052  Filed  5-20-03;  2:14  pm] 

BILLING  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Pursuant  to  28  CFR  50.7,  notice  is 
hereby  given  that  on  April  23,  2003,  a 
proposed  Consent  Decree  in  United 
States  and  State  of  Arizona  v.  Arizona 
Public  Service  Company,  Civil  Action 
Number  03-0767-PHX-PGR,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Arizona. 

In  the  civil  action,  the  United  States 
and  the  State  of  Arizona  alleged  claims 
against  Arizona  Public  Service 
Company  ("APS")  under  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607,  for  die 
recovery  of  costs  incurred  in  responding 
to  a  release  or  threatened  release  of 
hazardous  substances  at  and  from  the 
South  Indian  Bend  Wash  Superfund 
Site  in  Tempe,  Arizona  (the  "Site").  The 
proposed  Consent  Decree  requires  APS 
to  pay  the  United  States  $2,320,000  and 
to  pay  the  Arizona  Department  of 
Environmental  Quality  ("ADEQ") 
$400,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiual  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
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States  and  State  of  Arizona  v.  Arizona 
Public  Service  Company.  DOJ  Ref.  #90- 
11-2-413/3. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Two  Renaissance  Square,  40 
N.  Central,  Suite  1200,  Phoenix,  Arizona 
and  at  U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  During 
the  public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site:  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice. 
Washington.  DC  20044-7611.  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood,  tonia.fleetwood@usdoj.gov. 
Fax  No.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  hi 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $8.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Ellen  M.  Mahan. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Envimnment  and  Natural  Resources 

Division. 

[FR  Doc.  03-12788  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  Section  122(d)(2)  of  CERCLA. 
42  U.S.C.  9622(d)(2)  and  28  CFR  50.7. 
notice  is  hereby  given  that  on  May  7, 
2003.  a  proposed  consent  decree  in 
United  States  v.  Tecumseh  Products 
Company,  Civil  Action  No.  03-C-0401, 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Wisconsin. 

In  this  action,  the  United  States 
sought  the  implementation  of  response 
action  and  reimbursement  of  response 
costs  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601.  et 
seq.,  ("CERCLA"),  for  costs  incurred  by 
the  United  States  in  responding  to  a 
release  or  threat  of  release  of  hazardous 
substances  in  the  Upper  River  section  of 
the  Sheboygan  River  and  Harbor 
Superfund  Site  in  Sheboygan  Coimty, 
Wisconsin  (the  "Site").  The  United 
States  alleges  that  Teciunseh  Products 
Company  ("Teciunseh")  arranged  for 
disposal  of  heizardous  substances  in  the 
Upper  River  portion  of  the  Site  jmd  is 
liable  for  costs  incurred  by  the  United 


States  in  responding  to  releases  of 
hazardous  substances  at  the  Site 
pursuant  to  Section  107(a)(1)  of 
CERCLA.  The  Consent  Decree  requires 
Teciunseh  to  implement  the  remedial 
action  for  the  Upper  River  portion  of  the 
Site  selected  by  the  U.S.  Enviroimiental 
Protection  Agency  in  a  Record  of 
Decision  dated  May  12,  2000,  and  to 
reimburse  the  United  States  at  least 
$2,100,000.00  for  response  costs 
incurred  in  connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  P.O.  Box  7611,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Tecumseh  Products  Company, 
DOJ  Ref.  #90-11-2-06440.  Commenters 
may  request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003  of  RCRA, 
42  U.S.C.  §  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  517  E.  Wisconsin 
Avenue,  Suite  530,  Milwaukee, 
Wisconsin  53202,  and  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  IL  60604.  During  the  public 
comment  period,  the  proposed  consent 
decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  proposed 
consent  decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611.  U.S.  Department  of 
Justice.  Washington.  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia. fleetwood®usdoj. gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $51.00  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-12787  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  the  "VEPCO" 
Proposed  Consent  Decree  Under  the 
Clean  Air  Act 

Notice  is  hereby  given  that  on  April 
21.  2003,  a  proposed  Consent  Decree 
("proposed  Decree")  in  United  States  v. 
Virginia  Electric  and  Power  Co. 
("VEPCO"),  Civil  Action  No.  03-517-A, 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia. 

In  this  civil  enforcement  action  under 
the  federal  Clean  Air  Act  ("Act"),  the 
United  States  alleges  that  VEPCO— an 
electric  utility — failed  to  comply  with 
certain  requirements  of  the  Act  intended 
to  prevent  deterioration  of  air  quality. 
The  complaint  alleges  that  for  some  of 
the  units  at  two  of  its  coal-fired,  energy 
generation  stations — Mount  Storm 
(located  in  northeastern  West  Virginia) 
and  Chesterfield  (located  in  Chesterfield 
County,  Virginia)— VEPCO  failed  to  seek 
permits  prior  to  making  major 
modifications  to  units  at  those  stations 
and  also  failed  to  install  appropriate 
pollution  control  devices  to  reduce 
emissions  of  air  pollutants  from  units  at 
those  stations.  The  complaint  seeks  both 
injunctive  relief  and  civil  penalty. 

The  proposed  Decree  lodged  with  the 
Court  addresses  units  at  the  Moi"it 
Storm  and  Chesterfield  Stations  as  well 
as  units  at  these  other  energy  generation 
stations  owned  or  operated  by  VEPCO: 
Bremo  Power  Station  (in  Fluvanna 
County,  Virginia),  Chesapeake  Energy 
Center  (near  Chesapeake,  Virginia), 
Clover  Power  Station  (in  Halifax 
County,  Virginia),  North  Branch  Power 
Station  (in  northeastern  West  Virginia), 
Possum  Point  Power  Station  (about  25 
miles  south  of  Washington,  D.C.),  and 
Yorktown  Power  Station  (in  Yorktown. 
Virginia). 

The  proposed  Decree  requires 
installation,  upgrading,  and  operation  of 
pollution  con^ol  devices  on  a  number 
of  the  units  at  these  various  VEPCO 
generation  stations  on  a  schedule 
running  through  2012.  Some  of  the 
control  and  emission  requirements  and 
conditions  specified  by  the  proposed 
Decree  cover  particular  units  while 
others  address  the  aggregate 
performance  of  the  units  subject  to  the 
proposed  Decree. 

VEPCO  also  will  carry  out  under  the 
Decree  a  series  of  environmental 
mitigation  projects.  They  are  described 
in  the  proposed  Decree  and  are  valued 
at  about  $13.9  miUion.  VEPCO  also  will 
pay  the  United  States  a  civil  penalty  of 
$5.3  million. 

Joining  in  the  proposed  Decree  as  co- 
plaintiffs  are  the  States  of  New  York, 


New  Jersey,  Coimecticut,  and  West 
Virginia,  as  well  as  the  Commonwealth 
of  Virginia. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Decree. 
Comments,  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to.  United 
States  v.  Virginia  Electric  and  Power 
Co.,  D.J.  Ref.  90-5-2-1-07122. 

The  proposed  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  Division  of 
Virginia.  2100  Jamieson  Avenue. 
Alexandria.  Virginia,  and  at  the  offices 
of  U.S.  EPA,  Region  3,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029. 

During  the  public  comment  period, 
the  proposed  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  proposed  Decree  may  also  be 
obtained  by  mail  from  the  consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(toma.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$29.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Thomas  A.  Mariani,  Jr., 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-1^89  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection. 
Bioterrorism  Preparedness  Act:  Entity/ 
Individual  Information. 


The  Department  of  Justice.  Federal 
Bureau  of  Investigation  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 


information  collection  is  pubfished  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68.  Number  42,  page  10268  on 
March  4.  2003,  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  June  23.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget.  Office  of 
hiformation  and  Regulation  Affairs. 
Attention:  Department  of  Justice  Desk 
Officer.  Washington.  DC  20503. 

Request  written  comments  and 
suggestions  itom  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information,  your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical' utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vafidity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Bioterrorism  Preparedness  Act:  Entity/ 
Individual  Information. 

(3)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
department  sponsoring  the  collection: 
FD-961  (2-24-03).  Federal  Bureau  of 
Investigation.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
households.  Other.  Business  or  other  for 
profit;  Not-for-profit  institutions;  State. 
Local  or  Tribal  Government.  The  Public 


Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
is  designed  to  prevent  bioterrorism  and 
other  public  health  emergencies.  The 
law  requires  entities  and  persons 
possessing  agents  or  toxins  deemed  to 
be  a  severe  threat  to  human,  animal  or 
plant  health,  or  to  animal  or  plant 
products,  to  be  registered  with  the 
Secretary  of  Agriculture  or  Secretary  of 
Health  and  Human  Resources.  Under 
the  act  the  Attorney  General  has  the 
responsibility  to  determine  whether  any 
individual  is  a  restricted  person,  as  that 
term  is  defined  in  18  U.S.C.  175b(d)  or 
is  reasonably  suspected  by  any  Federal 
law  enforcement  or  intelligence  agency 
of  committing  a  Federal  crime  of 
terrorism,  or  having  knowing 
involvement  with  an  organization  that 
engages  in  domestic  or  international 
terrorism,  or  with  any  other 
organization  that  engages  in  intentional 
crimes  of  violence;  or  an  agent  of  a 
foreign  power.  The  Attorney  General 
delegated  this  responsibility  to  the 
Federal  Bureau  of  Investigation  (FBI). 
The  collection  of  this  information  is 
necessary  for  the  FBI  to  make  the 
required  determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply.  It  is  estimated  20,000 
entities/individuals  will  complete  the 
information  in  approximately  30 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  public  burden 
associated  with  this  application  is 
10,000  hoiu-s. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW.. 
Patrick  Henry  Building,  Suite  1600. 
NW.,  Washington,  DC  20530. 

Dated:  May  14.  2003. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 

(FR  Doc.  03-12782  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  441(M>2-M 


28018 


Federal  Register /Vol.  68,  No.  99  /  Thursday,  May  22.  2003 /Notices 


Federal  Register / Vol.  68.  No.  99 /Thursday,  May  22,  2003 /Notices 


28019 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security     ^ 
Administration 

[Application  No.  D-11004.  et  al.] 

Proposed  Exemptions;  Deutsciie  Banic 
AG  (DB) 

agency:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  notice  of 
proposed  exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
conunent  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Employee 
Benefits  Seciuity  Administration 
(EBSA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. , 

stated  in  each  notice  of  proposed 
exemption.  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  EBSA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
.  "moffitt.betty@dolgov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  conunent  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
pubUc  inspection  in  the  Public 
Documents  Room  of  the  Employee 
Benefits  Seciuity  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  appUcant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  wfith  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasmy  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Deutsche  Bank  AG  (DB).  located  in 
Germany,  with  affiliates  in  New  York. 
New  York  and  other  locations;  and 
JPMorgan  Chase  Bank,  located  in  New 
York,  New  York;  (collectively,  with 
their  Affiliates,  the  Applicants). 
(Application  Nos.  D-11004  and  D- 
11106). 

Proposed  Exemption 

Under  the  authority  of  section  408(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and 
section  4975(c)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code)  and  in 
accordance  vdth  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10,  1990),  the 
Department  is  considering  amending  the 
following  individual  prohibited 
transaction  exemptions  (PTEs)  and 
authorization  made  pursuant  to  PTE  96- 
62  (61  FR  39988,  July  31,  1996— referred 
to  herein  as  "EXPRO"):  PTE  2000-25 
(65  FR  35129,  June  1,  2000),  issued  to 
Morgan  Guaranty  Trust  Company  of 
New  York  and  J.P.  Morgan  Investment 
Management,  Inc.,  and  PTE  2000-27, 
issued  to  the  Chase  Manhattan  Bank  (65 
FR  35129,  June  1,  2000),  and  Final 


Authorization  Number  (FAN)  2001-1 9E, 
issued  to  DB  and  its  Affiliates  (Jime  23, 
2001).! 

Section  I — Transactions 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  section  406  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code,  shall  not  apply  to  the  purchase  of 
any  secvuities  by  the  Asset  Manager  on 
behalf  of  employee  benefit  plans  (Client 
Plans),  including  Client  Plans  investing 
in  a  pooled  fund  (Pooled  Fimd),  for 
which  the  Asset  Manager  acts  as  a 
fiduciary,  from  any  person  other  than 
the  Asset  Manager  or  an  affiliate  thereof, 
during  the  existence  of  an  underwriting 
or  selling  syndicate  with  respect  to  such 
securities,  where  the  Affiliated  Broker- 
Dealer  is  a  manager  or  member  of  such 
syndicate  (an  "affiliated  undervmter 
transaction"  (AUT)),  and/or  where  an 
Affiliated  Trustee  serves  as  trustee  of  a 
trust  that  issued  the  securities  (whether 
or  not  debt  securities)  or  serves  as 
indenture  trustee  of  seciuities  that  are 
debt  seciu'ities  (an  "eiffiliated  trustee 
transaction"  (ATT)),  provided  that  the 
following  conditions  are  satisfied: 

(a)  The  seciuities  to  be  purchased 
are — 

(1)  Either: 

(i)  Part  of  an  issue  registered  imder 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  U.S.C.  77a  et.  seq.)  or.  if  exempt 
from  such  registration  requirement,  are 
(A)  issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  United  States 
pvusuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (B)  issued 
by  a  bank,  (C)  exempt  from  such 
registration  requirement  pursuant  to  a 
Federal  statute  other  than  the  1933  Act. 
or  (D)  are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  {15  U.S.C.  781),  and  the  issuer 
of  which  has  been  subject  to  the 
reporting  requireciients  of  section  13  of 
that  Act  (15  U.S.C.  78m)  for  a  period  of 
at  least  90  days  immediately  preceding 
the  sale  of  seciuities  and  has  filed  all 


>  See  also  PTE  2000-26  (65  FR  35129,  June  1, 
2000),  issued  to  Coldioan,  Sachs  &  Co.,  and  its 
Affiliates;  PTE  2000-29  (65  FR  35129.  June  1,  2000), 
issued  to  Morgan  Stanley  Dean  Witter  &  Co.  and  its 
Affiliates;  FAN  2001-24E  (October  6.  2001),  issued 
to  Barclays  Global  Investors  N.A.,  Barclays  Capital, 
Inc.  and  their  Affiliates;  and  FAN  2002-O9E 
(September  14,  2002),  issued  to  The  TCW  Group, 
Inc.,  and  its  Affiliates.  The  Department  will 
separately  consider  similar  amendments  to  those 
exemptions  and  authorizations  upon  the  receipt  of 
applications  or  submissions  relating  thereto  from 
such  entities. 


reports  required  to  be  filed  thereunder 
with  the  Securities  and  Exchange 
Commission  (SEC)  during  the  preceding 
12  months;  or 

(ii)  Part  of  an  issue  that  is  an  "Eligible 
Rule  144A  Offering,"  as  defined  in  SEC 
rule  lOf-3  (17  CFR  270.10f-3(a)(4)). 
Where  the  Eligible  Rule  144A  Offering 
is  of  equity  securities,  the  offering 
syndicate  shall  obtain  a  legal  opinion 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum; 

(2)  Purchased  prior  to  the  end  of  the 
first  day  on  which  any  sales  are  made, 
at  a  price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  securities, 
except  that  — 

(i)  If  such  securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 

(ii)  If  such  securities  are  debt 
securities,  they  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  securities  and 
may  be  purchased  on  a  day  subsequent 
to  the  end  of  the  first  day  on  which  any 
sales  are  made,  provided  that  the 
interest  rates  on  comparable  debt 
securities  offered  to  the  public 
subsequent  to  the  first  day  and  prior  to 
the  purchase  are  less  than  the  interest 
rate  of  the  debt  securities  being 
purchased;  and 

(3)  Offered  pursuant  to  an 
underwriting  or  selling  agreement  under 
which  the  members  of  the  syndicate  are 
committed  to  purchase  all  of  the 
seciuities  being  offered,  except  if— 

(i)  Such  securities  are  purcnased  by 
others  pursuant  to  a  rights  offering;  or 

(ii)  Such  securities  are  offered 
pursuant  to  an  over-allotment  option. 

(b)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not 
less  than  three  years,  including  the 
operation  of  any  predecessors,  unless  — 

(1)  Such  securities  are  non- 
convertible  debt  securities  rated  in  one 
of  the  four  highest  rating  categories  by 
at  least  one  nationally  recognized 
statistical  rating  organization,  i.e.. 
Standard  &  Poor's  Rating  Services, 
Moody's  Investors  Service,  Inc.,  Duff  & 
Phelps  Credit  Rating  Co.,  or  Fitch  IBCA, 
Inc.  or  their  successors  (collectively, 
the  Ratine  Organizations);  or 

(2)  Sucn  securities  are  issued  or  fully 
guaranteed  by  a  person  described  in 
paragraph  (a)(l)(i)(A)  of  this  exemption; 
or 

(3)  Such  securities  are  fully 
guaranteed  by  a  person  who  has  issued 
securities  described  in  (a)(l)(i)(B),  (C), 


or  (D),  and  who  has  been  in  continuous 
operation  for  not  less  than  three  years, 
including  the  operation  of  any 
predecessors. 

(c)  The  amount  of  such  securities  to 
be  purchased  by  the  Asset  Manager  on 
behalf  of  a  Client  Plan  does  not  exceed 
three  percent  of  the  total  amount  of  the 
securities  being  offered. 
Notwithstanding  the  foregoing,  the 
aggregate  amount  of  any  securities 
purchased  with  assets  of  all  CUent  Plans 
(including  Pooled  Funds)  managed  by 
the  Asset  Manager  (or  with  respect  to 
which  the  Asset  Manager  renders 
investment  advice  within  the  meaning 
of  29  CFR  2510.3-21(c))  does  not 
exceed: 

(1)  10  percent  of  the  total  amount  of 
any  equity  securities  being  offered; 

(2)  35  percent  of  the  total  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  one  of  the  four  highest  rating 
categories  by  at  least  one  of  the  Rating 
Oreanizations;  or 

(3)  25  percent  of  the  total  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  the  fifth  or  sixth  highest  rating 
categories  by  at  least  one  of  the  Rating 
Oi^anizations;  and 

(4)  If  purchased  in  an  Eligible  Rule 
144A  Offering,  the  total  amount  of  the 
securities  being  offered  for  purposes  of 
determining  the  percentages  for  (l)-(3) 
above  is  the  total  of: 

(i)  The  principal  amount  of  the 
offering  of  such  class  sold  by 
underwTTiters  or  members  of  the  selling 
sjmdicate  to  "qualified  institutional 
buyers"  (QIBs),  as  defined  in  SEC  rule 
144A  (17  CFR  230.144A(a)(l));  plus 

(ii)  The  principal  amount  of  tne 
offering  of  such  class  in  any  concurrent 
public  offering. 

(d)  The  consideration  to  be  paid  by 
the  Client  Plan  in  purchasing  such 
securities  does  not  exceed  three  percent 
of  the  fair  market  value  of  the  total  net 
assets  of  the  Client  Plan,  as  of  the  last 
day  of  the  most  recent  fiscal  quarter  of 
the  Client  Plan  prior  to  such  transaction. 

(e)  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
understanding  designed  to  benefit  the 
Asset  Manager  or  an  affiliate. 

(f)  If  the  transaction  is  an  AUT,  the 
Affiliated  Broker-Dealer  does  not 
receive,  either  directly,  indfrectly,  or 
through  designation,  any  selling 
concession  or  other  consideration  that  is 
based  upon  the  amount  of  securities 
purchased  by  Client  Plans  pursuant  to 
this  exemption.  In  this  regard,  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly  or  indirectly,  any 
compensation  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  securities  by  the  Asset 
Manager  on  behalf  of  its  Client  Plans. 


(g)  If  the  transaction  is  an  AUT, 

(1)  The  amount  the  Affihated  Broker- 
Dealer  receives  in  management, 
underwriting  or  other  compensation  is 
not  increased  through  an  agreement, 
arrangement,  or  understanding  for  the 
purpose  of  compensating  the  Affiliated 
Broker-Dealer  for  foregoing  any  selling 
concessions  for  those  securities  sold 
pursuant  to  this  exemption.  Except  as 
described  above,  nothing  in  this 
paragraph  shall  be  construed  as 
precluding  the  Affiliated  Broker-Dealer 
from  receiving  management  fees  for 
serving  as  manager  of  the  underwriting 
or  selling  syndicate,  underwriting  fees 
for  assuming  the  responsibilities  of  an 
undenvriter  in  the  underwriting  or 
selling  syndicate,  or  other  consideration 
that  is  not  based  upon  the  amount  of 
securities  purchased  by  the  Asset 
Manager  on  behalf  of  Client  Plans 
pursuant  to  this  exemption;  and 

(2)  The  Affiliated  Broker-Dealer  shall 
provide  to  the  Asset  Manager  a  written 
certification,  signed  by  an  officer  of  the 
Affiliated  Broker-Dealer,  stating  the 
amount  that  the  Affiliated  Broker-Dealer 
received  in  compensation  during  the 
past  quarter,  in  connection  with  any 
offerings  covered  by  this  exemption, 
was  not  adjusted  in  a  manner 
inconsistent  with  section  I,  paragraphs 
(e),  (f),  or  (g),  of  this  exemption. 

(h)  In  the  case  of  a  single  Client  Plan, 
the  covered  transaction  is  performed 
under  a  written  authorization  executed 
in  advance  by  an  independent  fiduciary 
(Independent  Fiduciary)  of  the  Client 
Plan. 

(i)  Prior  to  the  execution  of  the 
written  authorization  described  in 
paragraph  (h)  above,  the  following 
information  and  materials  (which  may 
hi?  provided  electronically)  must  be 
provided  by  the  Asset  Manager  to  the 
Independent  Fiduciary  of  each  single 
Client  Plan: 

(1)  A  copy  of  the  notice  of  proposed 
exemption  and  of  the  final  exemption, 
if  granted,  as  published  in  the  Fmieral 
Register;  and 

(2)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests. 

(j)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behaJf  of 
a  single  Client  Plan,  the  Asset  Manager 
will  continue  to  be  subject  to  the 
requirement  to  provide  any  reasonably 
available  information  regarding  the 
covered  transactions  that  the 
Independent  Fiduciary  requests. 

(k)  In  the  case  of  existing  plan 
investors  in  a  Pooled  Fund,  such  Pooled 
Fimd  may  not  engage  in  any  covered 
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transactions  pursuant  to  this  exemption, 
luiless  the  Asset  Meinager  has  provided 
the  written  information  described  below 
to  the  hidependent  Fiduciary  of  each 
plan  participating  in  the  Pooled  Fund. 
The  following  information  and  materials 
(which  may  be  provided  electronically) 
shall  be  provided  not  less  than  45  days 
prior  to  the  Asset  Manager's  engaging  in 
the  covered  transactions  on  behalf  of  the 
Pooled  Fimd  pursuant  to  the  exemption: 

(1)  A  notice  of  the  Pooled  Fund's 
intent  to  purchase  seciuities  pursuant  to 
this  exemption  and  a  copy  of  the  notice 
of  proposed  exemption  and  of  the  fineil 
exemption,  if  granted,  as  published  in 
the  Federal  Register; 

(2)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests;  and 

(3)  A  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
plan's  investment  in  the  Pooled  Fimd 
without  penalty  to  the  plan.  Such  form 
shall  include  instructions  specifying 
how  to  use  the  form.  Specifically,  the 
instructions  will  explain  that  the  plan 
has  an  opportunity  to  withdraw  its 
assets  from  the  Pooled  Fund  for  a  period 
at  least  30  days  after  the  plan's  receipt 
of  the  initial  notice  described  in 
subparagraph  (1)  above  and  that  the 
failure  of  the  Independent  Fiduciary  to 
return  the  termination  form  by  the 
specified  date  shall  be  deemed  to  be  an 
approval  by  the  plan  of  its  participation 
in  covered  transactions  as  a  Pooled 
Fund  investor.  Further,  the  instructions 
will  identify  the  Asset  Manager  and  its 
Affiliated  Broker-Dealer  and/or 
Affiliated  Trustee  and  state  that  this 
exemption  may  be  unavailable  unless 
the  Independent  Fiduciary  is,  in  fact, 
independent  of  those  persons.  Such 
fiduciary  must  advise  the  Asset 
Manager,  in  writing,  if  it  is  not  an 
"independent  Fiduciary,"  as  that  term  is 
defined  in  section  11(g)  of  this 
exemption. 

For  purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicants  or  an  affiliate  thereof. 
However,  in-house  plans  must  notify 
the  Asset  Manager,  as  provided  above. 

(1)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  a  Pooled 
Fund  subsequent  to  implementation  of 
the  procedures  to  engage  in  the  covered 
transactions,  the  plan's  investment  in 
the  Pooled  Fimd  is  subject  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary,  following  the  receipt  by  the 
Independent  Fiduciary  of  the  materials 
described  in  subparagraphs  (1)  and  (2) 


of  paragraph  (k).  For  piuposes  of  this 
paragraph,  the  requirement  that  the 
authorizing  fiduciary  be  independent  of 
the  Asset  Manager  shall  not  apply  in  the 
case  of  an  in-house  plan  sponsored  by 
the  Applicants  or  an  affiliate  thereof, 
(m)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization  of  a 
plan's  investment  in  a  Pooled  Fund  that 
engages  in  the  covered  transactions,  the 
Asset  Manager  will  continue  to  be 
subject  to  the  requirement  to.  provide 
any  reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  following  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall: 

(1)  Furnish  the  Independent  Fiduciary 
of  each  single  Client  Plan,  and  of  each 
plan  investing  in  a  Pooled  Fund,  with 
a  report  (which  may  be  provided 
electronically)  disclosing  all  seciuities 
purchased  on  behalf  of  that  Client  Plan 
or  Pooled  Fund  pursuant  to  the 
exemption  during  the  period  to  which 
such  report  relates,  and  the  terms  of  the 
transactions,  including: 

(i)  The  type  of  security  (including  the 
rating  of  any  debt  security); 

(ii)  The  price  at  which  the  securities 
were  purchased; 

(iii)  The  first  day  on  which  any  sale 
was  made  during  this  offering; 
(iv)  The  size  of  the  issue; 
(v)  The  number  of  seciuities 
purchased  by  the  Asset  Manager  for  the 
specific  Client  Plan  or  Pooled  Fund; 

(vi)  The  identity  of  the  underwriter 
from  whom  the  securities  were 
purchased; 

(vii)  In  the  case  of  an  AUT,  the  spread 
on  the  underwriting; 

(viii)  In  the  case  of  an  ATT,  the  basis 
upon  which  the  Affiliated  Trustee  is 
compensated; 

(ix)  The  price  at  which  any  such 
securities  purchased  during  the  period 
were  sold;  and 

(x)  The  market  value  at  the  end  of 
such  period  of  each  security  purchased 
during  the  period  and  not  sold; 

(2)  Provide  to  the  Independent 
Fiduciary  in  the  quarterly  report  (i)  in 
the  case  of  AUTs,  a  representation  that 
the  Asset  Manager  has  received  a 
written  certification  signed  by  an  officer 
of  the  Affiliated  Broker-Dealer,  as 
described  in  paragraph  (g)(2),  affirming 
that,  as  to  each  AUT  covered  by  this 
exemption  during  the  past  quarter,  the 
Affiliated  Broker-Dealer  acted  in 
compliance  with  section  I,  paragraphs 
(e),  (f),  and  (g)  of  this  exemption,  and 
that  copies  of  such  certifications  will  be 
provided  to  the  Independent  Fiduciary 
upon  request,  and  (ii)  in  the  case  of 
ATTs,  a  representation  of  the  Asset 


Manager  affirming  that,  as  to  each  ATT, 
the  transaction  was  not  part  of  an 
agreement,  arrangement  or  , 

understanding  designed  to  benefit  the 
Affiliated  Trustee; 

(3)  Disclose  to  the  Independent 
Fiduciary  that,  upon  request,  any  other 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  will 
be  provided,  including,  but  not  limited 
to: 

(i)  The  date  on  which  the  securities 
were  purchased  on  behalf  of  the  plan; 

(ii)  The  percentage  of  the  offering 
purchased  on  behalf  of  all  Client  Plans 
and  Pooled  Funds;  and 

(iii)  The  identity  of  all  members  of  the 
underwriting  syndicate; 

(4)  Disclose  to  the  Independent 
Fiduciary  in  the  quarterly  report,  any 
instance  during  the  past  quarter  where 
the  Asset  Manager  was  precluded  for 
any  period  of  time  from  selling  a 
security  purchased  under  this 
exemption  in  that  quarter  because  of  its 
status  as  an  affiliate  of  the  Affiliated 
Broker-Dealer  or  of  an  Affiliated  Trustee 
and  the  reason  for  this  restriction; 

(5)  Provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of 
a  single  Client  Plan,  that  the 
authorization  to  engage  in  the  covered 
transactions  may  be  terminated,  without 
penalty,  by  the  Independent  Fiduciary 
on  no  more  than  five  days'  notice  by 
contacting  an  identified  person;  and 

(6)  Provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of  • 
a  Client  Plan  investing  in  a  Pooled 
Fund,  that  the  Independent  F^iduciary 
may  terminate  investment  in  the  Pooled 
Fund,  without  penalty,  by  contacting  an 
identified  person. 

(o)  Each  single  Client  Plan  shall  have 
total  net  assets  with  a  value  of  at  least 
$50  million.  In  addition,  in  the  case  of 
a  transaction  involving  an  Eligible  Rule 
144A  Offering  on  behalf  of  a  single 
Client  Plan,  each  such  Client  Plan  shall 
have  at  least  $100  million  in  securities, 
as  determined  pursuant  to  SEC  rule 
144A  (17  CFR  230.144A).2  In  the  case  of 


2SEG-nile  10f-3(a)(4),  17  CFR  270.10f-3(a)(4), 
states  that  the  term  "Eligible  Rule  144A  Offering" 
means  an  offering  of  securities  that  meets  the 
following  conditions: 

(i)  The  securities  are  offered  or  sold  in 
transactions  exempt  from  registration  under  section 
4(2)  of  the  Securities  Act  of  1933  (15  U.S.C.  77d(d)). 
rule  144A  thereunder  (§  230.144A  of  this  chapter), 
or  rules  501-508  thereunder  (§§  230.501-230-508 
of  this  chapter): 

(ii)  The  securities  are  sold  to  persons  that  the 
seller  and  any  person  acting  on  behalf  of  the  seller 
reasonably  believe  to  include  qualified  institutional 
buyers,  as  defined  in  §230.144A(a)(l)  of  this 
chapter;  and 


a  Pooled  Fimd,  the  $50  million 
requirement  vdll  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fund  are  held  by  plans 
having  total  net  assets  with  a  value  of 
at  least  $50  million.  For  purchases 
involving  an  Eligible  Rule  144A 
Offering  on  behalf  of  a  Pooled  Fund,  the 
$100  million  requirement  will  be  met  if 
50  percent  or  more  of  the  units  of 
beneficial  interest  in  such  Pooled  Fund 
are  held  by  plans  having  at  least  $100 
milhon  in  assets  and  the  Pooled  Fund 
itself  qualifies  as  a  QIB,  as  determined 
pursuant  to  SEC  rule  144 A  (17  CFR 
230.144A(a)(F)). 

For  purposes  of  the  net  asset  tests 
described  above,  where  a  group  of 
Client  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act,  the  $50  million  net 
asset  requirement  or  the  $100  million 
net  asset  requirement  may  be  met  by 
aggregating  the  assets  of  such  Client 
Plans,  if  the  assets  are  pooled  for 
investment  purposes  in  a  single  master 
trust. 

(p)  The  Asset  Manager  qualifies  as  a 
"qualified  professional  asset  manager" 
(QPAM),  as  that  term  is  defined  under 
part  V(a)  of  Prohibited  Transaction 
Exemption  84-14  (49  FR  9494,  9506, 
March  13, 1984)  and,  in  addition,  has, 
as  of  the  last  day  of  its  most  recent  fiscal 
year,  total  client  assets  under  its 
management  and  control  in  excess  of  $5 
billion  and  shareholders'  or  partners' 
equity  in  excess  of  $1  milfion. 

(q)  No  more  than  20  percent  of  the 
assets  of  a  Pooled  Fund,  at  the  time  of 
a  covered  transaction,  are  comprised  of 
assets  of  employee  benefit  plans 
maintained  by  the  Asset  Manager,  the 
Affiliated  Broker-Dealer,  the  Affiliated 
Trustee  or  an  affiliate  thereof  for  their 
own  employees,  for  which  the  Asset 
Manager,  the  Affiliated  Broker-Dealer, 
or  an  affiliate  exercises  investment 
discretion. 

(r)  The  Asset  Manager,  and  the 
Affiliated  Broker-Dealer,  as  applicable, 
maintain,  or  cause  to  be  maintained,  for 
a  period  of  six  years  from  the  date  of 
any  covered  transaction  such  records  as 
are  necessary  to  enable  the  persons 
described  in  paragraph  (s)  of  this 
proposed  exemption  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that — 

(1)  No  party  in  interest  with  respect 
to  a  Client  Plan,  other  than  the  Asset 
Manager  and  the  Affiliated  Broker- 
Dealer  or  Affiliated  Trustee,  as 


(iii)  The  seller  and  any  person  acting  on  behalf 
of  the  seller  reasonably  believe  that  the  securities 
are  eligible  for  resale  to  other  qualified  institutional 
buyer$  pursuant  to  §  230.144A  of  this  chapter. 


applicable,  shall  be  subject  to  a  civil 
penalty  under  section  502(i)  of  the  Act 
or  the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
(s);  and 

(2)  This  record-keeping  condition 
shall  not  be  deemed  to  have  been 
violated  if,  due  to  circumstances  beyond 
the  control  of  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer,  or  Affihated 
Trustee,  as  applicable,  such  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period. 

(s)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (s) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC;  or 

(ii)  Any  fiduciary  of  a  Client  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary;  or 

(iii)  Any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  a  Client  Plan,  or  any 
authorized  employee  or  representative 
of  these  entities;  or 

(iv)  Any  participant  or  beneficiary  of 
a  Client  Plan,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraphs  (s)(l)(ii}— (iv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  or  the  Affihated  Trustee 
or  commercial  or  financial  information 
which  is  privileged  or  confidential;  and 

(3)  Should  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  or  the  Affiliated 
Trustee  refuse  to  disclose  information 
on  the  basis  that  such  information  is 
exempt  from  disclosure  pursuant  to 
paragraph  (s)(2)  above,  the  Asset 
Manager  shall,  by  the  close  of  the 
thirtieth  (30th)  day  following  the 
request,  provide  a  written  notice 
advising  that  person  of  the  reasons  for 
the  refusal  and  that  the  Department  may 
request  such  information. 

ft)  An  indenture  trustee  whose 
affiliate  has,  within  the  prior  12  months, 
underwritten  any  securities  for  an 
obligor  of  the  indenture  securities  will 
resign  as  indenture  trustee  if  a  default 
occurs  upon  the  indenture  securities. 

Section  II— Definitions 

(a)  The  term  "Asset  Manager"  meaiis 
any  asset  management  affiliate  of  the 


•Applicants  (as  "affihate"  is  defined  in 
paragraph  (c))  that  meets  the 
requirements  of  this  proposed 
exemption. 

(b)  The  term  "Affihated  Broker- 
Dealer"  means  any  broker-dealer 
affihate  of  the  Applicants  (as  "affiliate" 
is  defined  in  paragraph  (c))  that  meets 
the  requirements  of  this  exemption. 
Such  Affiliated  Broker-Dealer  may 
participate  in  an  underwriting  or  selling 
syndicate  as  a  manager  or  member.  The 
term  "manager"  means  any  member  of 
an  underwriting  or  selling  syndicate 
who,  either  alone  or  together  with  other 
members  of  the  syndicate,  is  authorized 
to  act  on  behalf  of  the  members  of  the 
syndicate  in  connection  vdth  the  sale 
and  distribution  of  the  securities  being 
offered,  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(c)  The  term  "affiliate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person; 

(2)  Any  officer,  director,  partner, 
employee,  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "contror'  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Client  Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  responsibility  provisions 
of  the  Act  and  whose  assets  are  under 
the  management  of  the  Asset  Manager, 
including  a  plan  investing  in  a  Pooled 
Fund  (as  "Pooled  Fund"  is  defined  in 
paragraph  (f)  below). 

(f)  The  term  "Pooled  Fund"  means  a 
common  or  collective  trust  fund  or 
pooled  investment  fund  maintained  by 
the  Asset  Manager. 

(g)(1)  The  term  "Independent 
Fiduciary"  means  a  fiduciary  of  a  Client 
Plan  who  is  unrelated  to,  and 
independent  of,  the  Asset  Manager,  the 
Affiliated  Broker-Dealer  and  the 
Affiliated  Trustee.  For  purposes  of  this 
exemption,  a  Client  Plan  fiduciary  wiD 
be  deemed  to  be  unrelated  to,  and 
independent  of,  the  Asset  Manager,  the 
Affihated  Broker-Dealer  and  the 
Affiliated  Trustee  if  such  fiduciary 
represents  that  neither  such  fiduciary, 
nor  any  individual  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  section  I,  is  an  officer,  director,  or 
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highly  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  the  Asset  Manager,  the 
Affiliated  Broker-Dealer  or  the  Affiliated 
Trustee  and  represents  that  such 
fiduciary  shall  advise  the  Asset  Manager 
if  those  facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  section  n(g),  a  fiduciary^ 
is  not  independent  if: 

(i)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Asset 
Manager,  the  Affiliated  Broker-Dealer  or 
the  Affihated  Trustee; 

(ii)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Asset 
Manager,  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Trustee  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  thiis 
exemption; 

(iii)  Any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Asset  Manager,  responsible 
for  the  transactions  described  in  section 
I,  is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Client  Plan  sponsor  or  of 
the  fiduciary  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  section  I.  However,  if  such  individual 
is  a  director  of  the  Client  Plan  sponsor 
or  of  the  responsible  fiduciary,  and  if  he 
or  she  abstains  from  participation  in  (A) 
the  choice  of  the  Plan's  investment 
manager/adviser  and  (B)  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  section  I,  then 
section  II  (g)(2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(4)  In  the  case  of  existing  Client  Plans 
in  a  Pooled  Fund,  at  the  time  the  Asset 
Manager  provides  such  Client  Plans 
with  initial  notice  pursuant  to  this 
exemption,  the  Asset  Manager  will 
notify  the  fiduciaries  of  such  Client 
Plans  that  they  must  advise  the  Asset 
Manager,  in  writing,  if  they  are  not 
independent,  within  the  meaning  of  this 
section  II  (g). 

(h)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  Investment  Company  Act  of 
1940  (the  1940  Act),  as  amended  (15 
U.S.C.  80a-2(36)(1996)).  For  purposes  of 
this  exemption,  mortgage-backed  or 
other  asset-backed  securities  rated  by  a 


Rating  Organization  will  be  treated  as 
debt  securities. 

(i)  The  term  "Eligible  Rule  144A 
Offering"  shall  have  the  same  meaning 
as  defined  in  SEC  rule  10f-3(a)(4)  (17 
CFR  270.10f-3(a)(4))  under  the  1940 
Act. 

(j)  The  term  "qualified  institutional 
buyer"  or  "QIB"  shall  have  the  same 
meaning  as  defined  in  SEC  rule  144 A 
(17  CFR  230.144A(a)(l))  under  the  1933 
Act. 

(k)  The  term  "Rating  Organizations" 
means  Standard  &  Poor's  Rating 
Services,  Moody's  Investors  Service, 
Inc.,  Duff  &  Phelps  Credit  Rating  Co.,  or 
Fitch  IBCA,  Inc.,  or  their  successors. 

(1)  The  term  "Affiliated  Trustee" 
means  the  Applicants  and  any  bank  or 
trust  company  affiliate  of  the  Applicants 
(as  "affiliate"  is  defined  in  paragraph 
(c)(1))  that  serves  as  trustee  of  a  trust 
that  issues  securities  which  are  asset- 
backed  securities  or  as  indentiire  trustee 
of  securities  which  are  either  asset- 
backed  secimties  or  other  debt 
securities  that  meet  the  requirements  of 
this  proposed  exemption.  For  purposes 
of  this  proposed  exemption,  other  than 
section  I(t),  performing  services  as 
custodian,  paying  agent,  registrar  or  in 
similar  ministerial  capacities  is  also 
considered  serving  as  trustee  or 
indentiue  trustee. 

Preamble 

This  document  contains  a  notice  of 
pendency  before  the  Department  of  a 
proposed  individual  exemption  which, 
if  granted,  would  amend:  PTE  2000-25, 
issued  to  Morgan  Guaranty  Trust 
Company  of  New  York  and  J.P.  Morgan 
Investment  Management,  Inc.  (65  FR 
35129,  June  1,  2000),  PTE  2000-27, 
issued  to  the  Chase  Manhattan  Bank  (65 
FR  35129,  June  1,  2000),  and  FAN  2001- 
19E,  issued  to  DB  and  its  AffiUates  (June 
23,  2001),  pursuant  to  EXPRO.  The 
exemptions,  and  EXPRO  authorization, 
respectively,  permit  purchases  of 
securities  by  the  Applicants'  asset 
management  affiliate  on  behalf  of 
employee  benefit  plans  for  which  such 
asset  management  affiliate  is  a  fiduciary, 
from  underwriting  or  selling  syndicates 
where  the  Applicants'  broker-dealer 
affiliate  participates  as  a  manager  or 
syndicate  member.  If  granted,  this 
proposed  amendment  would  permit  a 
plan's  asset  manager  to  acquire 
securities,  on  behalf  of  the  plan,  in  an 
initial  public  offering  (IPO)  when  it  or 
its  affiliate  is  the  trustee,  indenture 
trustee  or  a  similar  functionary  for  the 
trust  which  issued  the  securities.  Thus, 
the  relief  requested  is  designed  to  cover 
acquisitions  of  asset-backed  securities 
by  plans  where  the  plans'  asset  manager 
is  aiffiliated  with  such  a  trustee  for  an 


issuing  trust,  as  described  herein.  If 
adopted,  this  proposed  amendment 
would  affect  the  participants  and 
beneficiaries  of  the  plans  involved  in 
such  transactions  and  the  fiduciaries 
with  respect  to  such  plans. 

Summary  of  Facts  and  Representations 

The  facts  and  representations 
contained  in  the  applications  are 
siunmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  (see  D-11004  and 
D-11106)  for  the  complete 
representations  of  the  Applicants. 

1.  DB  is  a  German  banking 
corporation  and  a  leading  commercial 
bank,  with  total  assets  of  928,994 
million  eiutjs  and  shareholders  equity  of 
43,683  million  eiuos,  as  of  2001.  DB  and 
its  Affiliates  (including  the  New  York 
Branch  of  Deutsche  Bank  (DBNY)) 
provide  a  wide  range  of  banking, 
fiduciary,  record  keeping,  custodial, 
brokerage  and  investment  services  to 
corporations,  institutions,  govermnents, 
employee  benefit  plans,  governmental 
retirement  plans  and  private  investors 
worldwide.  DB  is  regulated  by  the 
Bundesanstalt  fuer 
Finanzdienstleistungsaufsicht  (the 
"BAFin")  in  Germany. 

2.  Deutsche  Bank  Trust  Company 
Americas  ("DBTCA")  is  a  New  York 
banking  corporation  and  member  bank 
of  the  U.S.  Federal  Reserve  System. 
Deutsche  Asset  Management,  Inc. 
("DeAM  Inc.")  is  an  investment  adviser 
registered  under  the  Investment 
Advisors  Act  of  1940.  Both  DBTCA  and 
DeAM  Inc.  are  indirect  wholly-owned 
subsidiaries  of  DB.  DBTCA  and  DeAM 
Inc.,  among  other  DB  Affiliates,  provide 
investment  management  and  investment 
advisory  services  to  plans  covered  by 
the  Act.  Hereinafter,  DB,  DBTCA,  and 
DeAM  Inc.,  and  their  other  current  and 
future  asset  management  affiliates,  shall 
be  collectively  referred  to  as  the  "Asset 
Manager"  when  discussing  DB's 
activities  relating  to  investment 
management  or  investment  advisory 
services.  Collectively,  assets  under 
management  by  DB  and  its  Affiliates 
through  collective  trusts,  separately 
managed  accounts,  and  mutual  funds 
currently  exceed  $585  billion. 

3.  Deutsche  Banc  Securities,  Inc.,  a 
wholly-owned  subsidiary  of  DB,  is  a  . 
registered  broker-dealer  (hereinafter, 
collectively  with  any  other  current  and 
future  broker-dealer  affiliates,  the 
"Affiliated  Broker-Dealer")  and 
regulated  by  the  United  States  Seciuities 
&  Exchange  Commission  ("SEC")  under 
Section  15  of  the  Securities  Exchange 
Act  of  1934.  The  Affiliated  Broker- 
Dealer  serves,  and  engages  in 


transactions  with,  plans  covered  by  the 
Act. 

4.  J.P.  Morgan  Chase  &  Co.  ("J.P. 
Morgan  Chase")  is  a  financial  holding 
company  incorporated  imder  Delaware 
law  in  1968  and  headquartered  in  New 
York,  New  York.  As  of  December  31, 
2001,  after  giving  effect  to  the  merger 
referred  to  below,  J.P.  Morgan  Chase 
was  the  second  largest  banking 
institution  in  the  United  States,  with 
approximately  $694  billion  in  assets  and 
approximately  $41  billion  in 
stockholders'  equity.  On  December  31, 
2000,  J.P.  Morgan  &  Co.  Incorporated 
merged  with  and  into  The  Chase 
Manhattan  Corporation.  Upon 
completion  of  the  merger.  The  Chase 
Manhattan  Corporation  changed  its 
name  to  "J.P.  Morgan  Chase  &  Co." 

J.P.  Morgan  Chase  is  a  global  financial 
services  firm  with  operations  in  over  60 
countries,  and  has  as  its  principal  bank 
subsidiaries:  JPMorgan  Chase  Bank,  a 
New  York  banking  corporation 
headquartered  in  New  York  City,  which 
was  formed  in  November  2001  by  the 
merger  of  The  Chase  Manhattan  Bank 
and  Morgan  Guaranty  Trust  Company  of 
New  York;  and  Chase  Manhattan  Bank 
USA,  National  Association, 
headquartered  in  Delaware. 

The  principal  non-bank  subsidiary  of 
J.P.  Morgan  Chase  is  its  investment  bank 
subsidiary,  J.P.  Morgan  Securities  Inc. 
("J.P.  Morgan  Securities").  J.P.  Morgan 
Investment  Management  Inc.  ("JPMIM") 
is  a  wholly-owned  subsidiary  of  J.P. 
Morgan  Chase.  J.P.  Morgan  Fleming 
Asset  Management  (USA)  Inc. 
(JPMFAM),  which  was  formerly  known 
as  Chase  Asset  Management,  Inc.,  is  a 
wholly-owned  subsidiary  of  JPMorgan 
Chase  Bank. 

[The  activities  of  J.P.  Morgan  Chase  aie 
iniemally  organized,  for  management 
reporting  purposes,  into  five  major 
businesses: 

•  Investment  Banking,  which 
includes  securities  imderwriting  and 
financial  advisory,  trading,  mergers  and 
acquisitions  advisory,  and  corporate 
lending  and  syndication  businesses; 

•  Investment  Management  and 
Private  Banking,  which  includes  an 
asset  management  business,  including 
mutual  funds;  institutional  money 
management  and  cash  management 
businesses;  and  a  private  baiik,  which 
provides  wealth  management  solutions 
for  a  global  client  base  of  individuals 
and  families; 

•  Treasury  &  Securities  Services, 
which  provides  information  and 
transaction  processing  services,  and 
moves  secmities  and  cash  daily  for  its 
wholesale  clients.  Treasury  &  Securities 
Services  includes  custody,  cash 


management,  investor  and  institutional 
trust  service  businesses; 

•  J.P.  Morgan  Partners,  a  large  and 
diversified  private  equity  investment 
firm,  with  total  funds  under 
management  in  excess  of  $30  billion; 
and 

•  Retail  and  Middle  Market  Financial 
Services,  which  serves  over  30  million 
consuimers,  small  business  and  middle- 
market  customers  nationwide.  Retail 
and  Middle  Market  Financial  Services 
offers  a  wide  variety  of  financial 
products  and  services,  including 
consumer  banking,  credit  cards, 
mortgage  services  and  consumer  finance 
services,  through  a  diverse  array  of 
distribution  channels,  including  the 
internet  and  branch  and  ATM  networks. 

Requested  Exemption 

5.  The  Applicants  seek  to  amend 
existing  individual  exemptions  (i.e., 
PTE  2000-25  (JP  Morgan);  PTE  2000-27 
(Chase))  and  an  authorization  made 
pursuant  to  PTE  96-62  a/k/a/  EXPRO 
{i.e..  FAN  2001-19E  (DB))  that  deal  with 
the  situation  where  an  Asset  Manager 
seeks  to"  purchase  securities  for  an 
employee  benefit  plan,  in  an  initial 
offering,  where  the  Asset  Manager's 
Affiliate  is  a  manager  or  member  of  the 
underwriting  syndicate  for  such 
securities.  Such  a  transaction  is 
described  herein  as  an  Affiliated 
Underwriter  Transaction  or  "AUT".  The 
amendment  proposed  by  the  Applicants 
would  add  relief  for  two  other 
transactions:  (i)  Where  the  Asset 
Manager  is  related  to  the  trustee  of  the 
trust  that  issued  the  securities  being 
underwritten  or  the  indentxue  trustee  of 
securities  that  are  debt  seciuities  but  its 
Affiliated  Broker-Dealer  is  not  part  of 
the  imderwriting  syndicate  (i.e.,  an 
Affiliated  Trustee  "Transaction  or 
"ATT");  and  (ii)  where  the  Asset 
Manager  is  related  both  to  the  trustee 
and  to  a  member  or  manager  of  the 
underwriting  syndicate  (i.e.,  both  an 
"AUT"  and  an  "ATT"  at  the  same  time). 

Therefore,  the  Applicants  represent 
that  the  exemption,  if  granted,  could  be 
used  in  any  of  the  following 
circumstances: 

(i)  Where  an  Asset  Manager  seeks  to 
piuchase  securities  (equities,  debt,  or 
asset-backed  securities,  regardless  of 
whether  the  latter  are  treated  for  tax 
purposes  as  equity  or  debt)  in  an  initial 
offering  where  an  Affiliate  of  the  Asset 
Manager  is  a  manager  or  member  of  the 
underwriting  syndicate  but  where,  in 
the  case  of  a  debt  security  or  an  asset- 
backed  security,  the  trustee  or  indenture 
trustee  is  an  imaffiliated  entity; 

(ii)  Where  an  Asset  Memager  seeks  to 
purchase  secimties  (debt  or  asset- 
backed  seciuities,  regardless  of  whether 


the  latter  are  treated  for  tax  purposes  as 
equity  or  debt)  in  an  initial  offering 
where  an  Affiliate  of  the  Asset  Manager 
is  the  trustee  or  indenture  trustee  but 
where  no  member  or  manager  of  the 
underwriting  syndicate  is  an  Affiliate  of 
the  Asset  Manager;  or 

(iii)  Where  an  Asset  Manager  seeks  to 
piu-chase  securities  (debt  or  asset- 
backed  securities,  regardless  of  whether 
the  latter  are  treated  for  tax  purposes  as 
equity  or  debt)  in  an  initial  offering 
where  an  Affiliate  of  the  Asset  Manager 
is  both  the  trustee  or  indenture  trustee 
and  a  manager  or  member  of  the 
imderwriting  syndicate. 

In  such  instances  involving  an 
"AUT",  the  exemption  (if  granted) 
would  permit  an  Asset  Manager  to 
purchase  for  its  Client  Plans,  or  Pooled 
Funds,  securities  in  an  initial  public 
offering  (i.e.,  an  IPO)  from  underwriting 
or  selling  syndicates  in  which  the 
Affiliated  Broker-Dealer  participates  as  a 
manager  or  member.  In  such  instances 
involving  an  "ATT",  DB  or  JPMorgan 
Chase  Bank  or  an  Affiliate  of  either,  will 
act  as  a  trustee,  indenture  trustee,  or 
similar  functionary  (collectively,  a 
"Trustee")  with  respect  to  the  issuer  of 
the  securities  (i.e.,  a  trust).  The 
Applicants  state  that  all  such  purchases 
of  securities,  whether  in  an  "AUT"  or 
"ATT"  or  both,  would  be  made  from  an 
underwriter  or  broker-dealer  other  than 
the  Affiliated  Broker-Dealer  and  that  the 
Affiliated  Broker-Dealer  would  not 
receive  any  selling  concessions  with 
respect  to  the  securities  sold  to  Client 
Plans.  Thus,  the  proposed  exemption 
would  not  cover  any  purchases  of 
securities  for  a  plan  by  an  Asset 
Manager  directly  from  the  Asset 
Manager's  Affiliate.  ^ 

6.  Tne  Applicants  represent  that 
where  the  Affihated  Broker-Dealer  is  a 
member  of  an  underwriting  or  selling 
syndicate,  the  Asset  Manager  generaUy 
makes  piut:hases  of  securities  for  its 
Client  Plans  in  compliance  with  part  III 
of  PTE  75-1,  40  FR  50845  (October  31, 
1975).  PTE  75-1,  part  III,  provides  a 
class  exemption,  imder  certain 
conditions,  for  a  plan  fiduciary  to 
purchase  securities  from  an 
underwriting  or  selling  syndicate  of 
which  the  fiduciary  or  an  affiliate  is  a 
member.  However,  relief  under  PTE  75- 
1  is  unavailable  if  the  fiduciary  or  its 
affiliate  is  a  manager  of  the 
underwriting  or  selling  syndicate. 

7.  PTE  2000-25,  PTE  2000-27  and 
FAN  2001-19E  expanded  the  rehef 


^  With  respect  to  possible  acquisitions  of  asset- 
backed  securities  that  could  be  made  by  plans  in 
the  secondary  market,  where  the  plans'  asset 
manager  has  an  affiliate  that  acts  as  a  sub-servicer 
for  the  issuing  trust,  see  DOL  Adv.  Op.  99-03A 
(January  25,  1999). 
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afforded  under  PTE  75-1  to,  among 
other  things,  situations  where  the 
Affiliated  Broker-Dealer  is  a  manager  of 
the  underwriting  or  selling  syndicate. 
However,  neither  PTE  75-1,  PTE  2000- 
25,  PTE  2000-27  nor  FAN  2001-1 9E 
currently  addresses  the  situation  where 
the  fiduciary  or  its  affiliate  serves  as 
Trustee  with  respect  to  a  trust  that  is  the 
issuer  of  the  securities.  Such  trusts  are 
normally  associated  with  so-called 
asset-backed  securities  (ABS).  ABS  are 
usually  issued  as  certificates 
representing  an  undivided  interest  in  a 
trust  which  holds  a  portfolio  of  assets 
(e.g.,  seemed  consimier  receivables  or 
credit  instruments  that  bear  interest).* 
With  respect  to  the  types  of  Trustees 
that  would  be  covered  by  the  proposed 
exemption,  the  Applicants  state  that  in 
asset-backed  seciu-ities,  which  are 
structured  as  pass-through  securities, 
there  is  generally  a  trustee  of  the  pool 
of  assets.  In  certain  transactions,  such  as 
offerings  of  collateralized  bond 
obligations  (CBOs),  there  may  also  be  an 
indenture  trustee  to  hold  the  debt 
obligation  of  the  obligor.  In  more 
traditional  public  debt  offerings,  there  is 
generally  only  an  indenture  trustee,  who 
holds  the  debt  obligation  of  the  obligor, 
holds  any  assets  pledged  as  collateral  to 
secure  pajrment  of  the  debt  obligation, 
makes  required  payments  and  keeps 
records,  and  in  the  event  of  a  default, 
acts  for  the  note  holders.  The 


<  For  a  discussion  of  prohibited  transactions 
under  the  Act  and  exemptions  relating  to  a  plan's 
acquisition  and  holding  of  ABS,  interested  persons 
should  review  PTE  2002-41  (67  FR  54487.  August 
22,  2002)  and  the  so-called  ■Underwriter 
Exemptions"  listed  therein,  as  well  as  PTE  2002- 
19  (67  FR  14979,  March  2B,  2002).  which  amended 
three  of  the  Underwriter  Exemptions  granted  to  J. P. 
Morgan  Chase  and  certain  Affiliates  prior  to  the 
general  amendment  to  the  other  Underwriter 
Exemptions  provided  by  PTE  2002-41. 

Thus,  the  proposed  exemption,  if  granted,  would 
provide  relief  for  prohibited  transactions  relating  to 
a  plan's  acquisition  and  holding  of  ABS  where  a 
Plan's  Asset  Manager  is  affiliated  with  the  Trustee 
of  an  issuing  trust  for  a  series  of  ABS  (i.e.,  an  ATT). 
However,  other  prohibited  transactions  that  may  be 
involved  with  the  plan's  investment  in  ABS  would 
have  to  be  covered  by  an  existing  Underwriter 
Exemption  (absent  any  other  applicable  exemption), 
including  amendments  relating  thereto  as  described 
in  PTEs  2002-19  and  2002-41.  Interested  persons 
should  also  review  the  Department's  regulations 
defining  "plan  assets"  for  purposes  of  plan 
investments  (see  29  CFR  2510.3-101,  Definition  of 
"plan  assets" — plan  investments). 

The  Department  notes  that  a  fiduciary  or  other 
party  in  interest  desiring  relief  afforded  by  one  or 
the  other  of  these  exemptions  would  have  to  ensure 
that  the  applicable  conditions  of  the  appropriate 
exemption  are  met.  Thus,  for  example,  if  the 
securities  sold  in  an  underwriting  are  asset-backed 
securities,  both  the  proposed  exemption  and  the 
existing  exemptions  involving  asset-backed 
securities  referred  to  above  may  be  relevant  for  the 
contemplated  transactions.  However,  it  should  be 
noted  that  the  party  seeking  the  relief  offered  by  a 
particular  exemption  must  ensure  that  the 
conditions  of  the  exemption  have  been  met. 


Applicants  represent  that  the  functions 
and  obligations  of  an  indenture  trustee 
are  aligned  with  the  interests  of  the  note 
holders  because  such  a  trustee  is 
generally  appointed  only  to  perform 
such  ministerial  fimctions  (i.e.,  hold 
collateral,  maintain  records,  and  make 
payments  when  due).  In  this  regard,  the 
proposed  exemption  would  also  cover 
situations  where  an  Asset  Manager's 
Affiliate  serves  as  a  custodian,  paying 
agent,  registrar  or  other  similar 
ministerial  capacities  (see  Definition  of 
"Affiliated  Trustee"  in  section  11(1) 
above). 

8.  The  Applicants  state  that  the 
Affiliated  Broker-Dealer  is  frequently 
involved  in  offerings  of  ABS  and  other 
securities  where  the  Asset  Manager  or 
its  Affiliate  serves  as  a  Trustee  for  the 
trust  which  issues  such  securities.  The 
inability  of  the  Asset  Manager  to 
purchase  ABS  or  other  securities  for  its 
Client  Plans  in  such  cases  can  be 
detrimental  to  those  accoimts  because 
the  accounts  can  lose  important  fixed- 
income  investment  opportunities  that 
are  relatively  less  expensive  or 
qualitatively  better  than  other  available 
opportunities  in  such  securities. 

9.  The  Applicants  represent  that  the 
frequency  of  such  offerings  of  ABS  or 
other  securities  results  from 
consolidation  in  the  banking  industry 
and  the  attendant  reduction  in  the 
number  of  banks  participating  in  the 
corporate  trust  business.  Many  factors 
that  have  made  participation  in  the  trust 
business  less  attractive  to  banks  have 
contributed  to  this  trend.  On  the  income 
side,  these  factors  include  competitive 
pressure  on  pricing  corporate  trust 
services  and  loss  of  transactional  fees 
and  traditional  "float"  income  due  to 
the  growth  in  book  entry  securities.  On 
the  expense  side,  the  Applicants 
represent  that  the  cost  of  entry  into  the 
corporate  trust  business  and  the  cost  of 
remaining  competitive  in  the  business 
have  increased  dramatically.  This 
increase  includes  both  technological 
and  personnel  costs  which  are  necessary 
to  remain  competitive.  The  cost  increase 
is  particularly  acute  in  the  structured 
finance  sector  of  the  corporate  trust 
business,  where  both  systems  and  staff 
need  to  have  the  capability  of 
supporting  increasingly  complex 
transactions. 

10.  The  Applicants  represent  that 
equally  significant  are  the  changes  in 
the  securities  imderwriting  business, 
including  increased  participation  by 
banks  and  bank  affiliates,  and 
consolidation  within  the  industry.  In 
1990,  Morgan  Guaranty  was  the  only 
bank  in  the  corporate  trust  business  that 
also  had  a  significant  underwriting 
affiliate.  By  2000,  four  of  the  top  ten 


underwriters  for  structvired  finance 
transactions,  such  as  ABS,  had  affiliated 
corporate  trust -businesses.  Eight  of  the 
top  ten  trustees  of  trusts  issuing  ABS,  a 
group  with  a  combined  market  share  of 
over  76  percent  in  2000,  were  affiliates 
of  imderwriters  active  in  the  structured 
finance  sector.  ^  , 

11.  The  Applicants  represent  that 
currently  most  providers  of  corporate 
trust  and  related  services  in  the 
structured  finance  marketplace  are  large 
banks  that  have  the  requisite  staff  and 
systems  resources  to  efficiently  serve 
the  various  types  of  ABS  that  are 
common  to  this  marketplace.  Most  of 
these  same  banks,  particularly  those  that 
are  profitable  and  well  capitalized,  have 
expanded  into  the  securities 
underwriting  business,  including 
underwriting  of  structured  finance 
transactions.  The  Applicants  represent 
that  not  only  will  plan  investors  be 
disadvantaged  if  banks  and  their 
affiliates  that  imdenvrite  securities 
continue  to  be  precluded  from 
providing  trustee  services,  but,  fiulher, 
it  is  clearly  not  in  the  best  interest  of 
plan  investors  to  eliminate  those 
banks — often  the  most  competent  in  the 
servicing  of  structured  finance 
transactions — from  the  pool  of  available 
corporate  trust  service  providers. 

12.  The  Applicants  state  that  the 
Trustee  in  a  structured  finance 
transaction  for  ABS,  while  involved  in 
complex  calculations  and  reporting, 
typically  does  not  perform  any 
discretionary  functions.  Such  a  Trustee 
operates  as  a  stakeholder  and  strictly  in 
accordance  with  the  explicit  terms  of 
the  governing  agreements,  so  that  the 
intent  of  the  crafters  of  the  transaction 
may  be  carried  out.  These  fimctions  are 
essentially  ministerial  and  include 
establishing  accounts,  receiving  funds, 
making  payments,  and  issuing  reports, 
all  in  a  predetermined  manner.  Unlike 
trustees  for  corporate  or  municipal  debt. 
Trustees  in  structured  finance 
transactions  for  ABS  need  not  assume 
discretionary  fimctions  to  protect  the 
interests  of  debt  holders  in  the  event  of 
default  or  bankruptcy  because 
structured  finance  entities  are  designed 
to  be  bankruptcy  remote  vehicles.  The 
Applicants  represent  that  there  is  no 


■^  Under  the  Gramm-Leach-Bliley  Act,  signed  into 
law  by  the  President  on  November  12,  1999,  certain 
provisions  of  the  Glass-Steagall  Act  and  the  Bank 
Holding  Company  Act  of  1956,  as  amended,  are 
repealed.  The  Department  notes  that  the  effect  of 
such  law  will  likely  be  further  consolidation  of  the 
financial  services  industry.  The  new  law  will 
bcilitate  cross-ownership  and  control  among  bank 
holding  companies  and  securities  firms  through  the 
creation  of  "financial  holding  companies"  that  will 
be  permitted  to  engage  in  a  broad  range  of  financial 
and  related  activities,  including  underwriting  and 
dealing  activities. 
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"issuer"  outside  the  structiu'ed 
transaction  to  pursue  for  repayment  of 
the  debt.  The  Trustee's  role  is  defined 
by  a  contract-explicit  structure  that 
spells  out  the  actions  to  be  taken  upon 
the  happening  of  specified  events.  The 
Applicants  state  that  there  is  no 
opportunity  (or  incentive)  for  the 
Trustee  in  a  structured  finance 
transaction,  by  reason  of  its  affiliation 
with  an  underwriter,  asset  manager,  or 
otherwise,  to  take  or  not  to  take  actions 
that  might  benefit  the  underwriter  or 
asset  manager  to  the  detriment  of  plan 
investors. 

With  respect  to  offerings  of  more 
traditional  public  debt  securities  that 
are  not  part  of  a  stnictiu'ed  finance 
transaction,  the  Applicants  state  that  an 
indenture  trustee  may  have  more 
discretion  when  the  issuer  of  the 
securities  is  not  bankruptcy  remote.^  In 
such  instances,  indenture  trustees 
generally  exercise  meaningful  discretion 
only  in  the  context  of  a  default,  at  which 
time  the  indenture  trustee  has  the  duty 
to  act  for  the  bondholders,  in  a  manner 
consistent  with  the  interests  of  investing 
plans  (and  other  investors)  and  not  with 
the  interests  of  the  issuer.  In  such 
situations,  an  indenture  trustee  may  be 
an  affiliate  of  an  underwriter  for  the 
securities.  In  the  event  of  a  default,  the 
duty  of  an  indenture  trustee  in  pursuing 
the  bondholders'  rights  against  the 
issuer  might  conflict  with  the  indenture 
trustee's  other  business  interests. 
However,  the  Applicants  represent  that 
imder  the  Trust  Indenture  Act  of  1939 
(the  Trust  Indenture  Act),  an  indenture 
trustee  whose  affiliate  has,  within  the 
prior  12  months,  imderwritten  any 
securities  for  an  obligor  of  the  indenture 
securities  generally  must  resign  as 
indenture  trustee  if  a  default  occurs 
upon  the  indenture  securities.  Thus,  the 
Applicants  maintain  that  this 
requirement  and  other  provisions  of  the 
Trust  Indenture  Act  are  designed  to 
protect  bondholders  from  conflicts  of 
interest  to  which  an  indenture  trustee 
may  be  subject.^ 


"  Hie  amount  of  discretion  possessed  by  an 
indenture  trustee  will  depend  on  the  terms  of  the 
particular  indenture,  and  factual  issues,  such  as 
whether  a  default  has  occurred. 

'The  Applicants  submit  that  the  Trust  Indenture 
Act  addresses  analogous  circumstances  and  is  thus 
instructive  regarding  potential  conflicts  of  interest. 
DB  represents  that  the  Trust  Indenture  Act  was 
amended  in  1990  to  correct  unnecessarily 
restrictive  provisions  that  deemed  a  conflict  of 
interest  to  exist  where  an  indenture  trustee  or  its 
affiliate  simultaneously  acts  in  other  capacities 
(e.g.,  underwriter)  for  the  issuer  of  the  debt 
securities.  The  Applicants  state  that  the  U.S. 
Congress,  at  the  SEC's  instigation,  determined  that 
an  indenture  trustee  and  its  affiliites  could  act  in 
multiple  capacities  (including  as  trustee  and 
underwriter  for  the  issuer)  alraent  a  default  under 
the  governing  trust  indentiue.  According  to  the 


13.  According  to  the  Applicants,  the 
role  of  the  underwriter  in  a  structured 
financing  for  a  series  of  ABS  involves, 
among  other  things,  assisting  the 
sponsor  or  originator  of  the  applicable 
receivables  or  other  assets  in  structuring 
the  contemplated  transaction.  The 
Trustee  becomes  involved  later  in  the 
process,  after  the  principal  parties  have 
agreed  on  the  essential  components,  to 
review  the  proposed  transaction  from 
the  limited  standpoints  of  technical 
workability  and  potential  Trustee 
liability.  After  the  issuance  of  securities 
to  plan  investors  in  a  structured 
financing,  while  the  Trustee  performs 
its  role  as  Trustee  over  the  life  of  the 
transaction,  the  imderwriter  of  the 
securities  has  no  further  role  in  the 
transaction.  In  addition,  the  Trustee  has 
no  opportunity  to  take  or  not  take 
action,  or  to  use  information  in  ways 
that  might  advantage  the  underwriter  to 
the  detriment  of  plan  investors.  The 
Applicants  state  that  an  underwriter,  in 
order  to  protect  its  reput%(ion,  clearly 
wants  the  transaction  to  silcceed  as  it 
was  structured,  which  includes  the 
Trustee  performing  in  a  manner 
independent  of  the  imderwriter. 

14.  The  Applicants  represent  that,  in 
many  offerings  of  ABS  or  other 
securities,  the  Trustee's  fee  is  a  fixed 
dollar  amoimt  that  does  not  depend  on 
the  size  of  the  offering.  In  such  cases, 
the  Asset  Manager  has  no  conflict  of 
interest  in  an  ATT  because  it  cannot 
increase  the  Trustee's  fee  by  causing 
Client  Plans  to  participate  in  the 
offering.  Where  the  Trustee's  fee  in  an 
ATT  is  a  portion  of  the  principal 
amount  of  outstanding  securities  to  be 
offered,  the  Asset  Manager  could 
conceivably  cause  Client  Plans  to 
participate  to  affect  the  size  of  the 
offering  and  thus  the  Trustee's  fee.^  The 


Applicants,  the  premise  for  this  change  was  that 
until  such  a  default  occurs,  there  is  no  risk  that  the 
trustee  could  or  would  act  in  any  way  that  might 
conflict  with  the  interests  of  security  holders  {i.e., 
certificate  holders  of  ABS).  One  of  the  reasons  for 
the  amendments  to  the  Trust  Indenture  Act  was  the 
recognition  of  the  alternative:  withdrawal  from  the 
corporate  trust  business  of  the  largest  and  best 
service  providers,  whose  management  would 
undoubtedly  be  attracted  to  the  greater  profitability 
of  underwriting  as  opposed  to  the  steady,  but 
smaller  profits  from  acting  as  an  indenture  trustee. 
According  to  the  Applicants,  the  amendment  to  the 
Trust  Indenture  Act  has  in  fact  proved  to  be  a 
benefit  to  the  public  in  encouraging  the  best 
providers  of  trustee  services  to  continue  to  provide . 
such  services. 

•The  Applicants  note  that  this  theoretical  conflict 
is  directly  addressed  by  the  protective  conditions  in 
the  Underwriter  Exemptions  and  in  this  proposed 
exemption.  In  this  regard,  the  Applicants  state  that 
the  exemption  (if  granted)  will  apply  only  to  firm 
conunitment  underwritings,  where,  by  definition, 
the  entire  issue  of  securities  will  be  purchased, 
either  by  the  public  or  the  underwriters  (see  section 
1(a)(3)  above).  Thus,  where  the  trustee's  fee  would 
be  a  fixed  percentage  of  the  total  dollar  amount  of 


Applicants  further  represent  that  the 
protective  conditions  of  the  requested 
exemption  (e.g.,  the  requirement  of 
advance  approval  by  an  independent 
fiduciary  and  reporting  of  the  basis  for 
the  Trustee's  fee)  render  this  possibility 
remote. 

In  this  regard,  the  Applicants  state 
that  the  present  conditions  of  the 
proposed  exemption,  which  are  based 
on  the  prior  individual  exemptions 
granted  by  the  Department  for  an 
"AUT",  impose  adequate  safeguards  as 
well  for  an  "ATT"  in  order  to  prevent 
possible  abuse.  First,  there  are 
significant  limitations  on  the  quantity  of 
seciuities  that  the  Asset  Manager  may 
acqufre  for  a  Client  Plan,  meaning  not 
only  that  there  will  be  significant 
limitations  on  the  ability  of  the  Asset 
Manager  to  affect  the  fees  of  its  Affiliate, 
but  also  insuring  that  significant 
numbers  of  independent  investors  also 
decided  that  the  securities  were  an 
appropriate  purchase.  Second,  the  Asset 
Manager  must  obtain  the  consent  of  an 
independent  fiduciary  to  engage  in 
these  transactions.  Third,  regular 
reporting  of  the  subject  transactions  to 
an  independent  fiduciary  will  take 
place.  Fourth,  an  independent  fiduciary 
must  be  provided  information  on  how 
securities  purchased  under  the 
proposed  exemption  actually 
performed.  Finally,  the  consent  of  the 
independent  fiduciary  may  be  revoked 
if  it  suspects  that  purchases  by  the  Asset 
Manager  have  been  motivated  by  a 
desire  to  generate  fees  for  its  Affiliated 
Trustee. 

Investments  in  Offered  Securities 

15.  The  Applicants  represent  that  the 
Asset  Manager  makes  investment 
decisions  on  behalf  of,  or  renders 
investment  advice  to,  its  Client  Plans  in 
accordance  with  the  governing 
document  of  the  particular  Client  Plan 
or  Pooled  Fund  and  the  guidelines  and 
objectives  established  in  the  investment 
management  or  advisory  agreement. 
Since  the  Client  Plans  are  covered  by 
Title  I  of  the  Act,  such  investment 
decisions  are  also  subject  to  the 
fiduciary  responsibility  provisions  of 
the  Act.9 


the  securities  issued  in  the  offering,  the  amount  of 
the  trustee's  fee  would  be,  in  fact,  a  fixed  dollar 
amount  that  would  be  known  to  plan  investors  as 
part  of  disclosures  made  relating  to  the  offering 
(e.g.,  the  prospectus  or  private  placement 
memorandum).  The  Department  notes  that  plan 
fiduciaries  would  have  a  duty  to  adequately  review, 
and  effectively  monitor,  all  fees  paid  to  service- 
providers,  including  those  paid  to  parties  affiliated 
with  an  Asset  Manager. 

^  By  proposing  this  exemption,  the  Department  is 
not  expressing  an  opinion  regarding  whether  any 
investment  decisions  or  other  actions  taken  by  an 

Continued 
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16.  The  Applicants  state  that  a 
decision  by  an  Asset  Manager  for  a 
Ghent  Plan  to  invest  in  particular 
seciuities  is  made  on  the  basis  of  price, 
value,  and  the  particular  Client  Plan's 
investment  criteria,  not  on  whether  the 
Trustee  with  respect  to  the  securities  is, 
or  is  affiliated  with,  the  Asset  Manager. 
The  Applicants  further  assert  that  the 
Asset  Manager  has  little  incentive  to 

.  make  piu-chases  for  Client  Plans  in  IPOs 
involving  an  ATT  that  are  not  in  the 
interests  of  the  Client  Plans  because  the 
Asset  Manager's  compensation  for  its 
services  is  generally  based  upon  total 
assets  imder  its  management.  If  the 
assets  under  its  management  do  not 
perform  well,  the  Asset  Manager  will 
receive  less  compensation  and  could 
lose  the  Client  Plan's  future  business. 

According  to  the  Applicants,  the 
proposed  exemption  would  be  in  the 
interest  of  a  Client  Plan's  participants 
and  beneficiaries  because  it  will 
increase  investment  opportunities  for 
such  plans  in  ABS  or  other  securities. 
Failiu-e  to  grant  the  exemption  will 
unnecesscU'ily  restrict  the  investment 
opportimities  available  to  Client  Plans 
in  fixed-income  securities. 

17.  In  summary,  the  Applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  Client  Plans  will  gain  access 
to  desirable  investment  opportunities; 

(b)  In  each  offering,  the  Asset  Manager 
will  piu-chase  the  securities  for  its  Client 
Plans  from  an  underwriter  or  broker- 
dealer  other  than  the  Affiliated  Broker- 
Dealer; 

(c)  Conditions  similar  to  those  of  PTE 
75-1,  part  III,  will  restrict  the  types  of 
securities  that  may  be  purchased,  the 
types  of  underwriting  or  selling 
syndicates  and  issuers  involved,  and  the 
price  and  timing  of  the  piu^chases; 

(d)  The  amount  of  securities  that  the 
Asset  Manager  may  purchase  on  behalf 
of  Client  Plans  will  be  subject  to 
percentage  limitations; 

(e)  The  Affiliated  Broker-Dealer  will 
not  be  permitted  to  receive,  either 
directly,  indirectly,  or  through 
designation,  any  selling  concessions 
with  respect  to  the  securities  sold  to  the 
Asset  Manager; 

(f)  Prior  to  any  purchase  of  seciuities, 
the  Asset  Manager  will  make  the 


Asset  Manager  regarding  the  acquisition  and 
holding  of  ABS  or  other  securities  in  an  ATT  would 
be  consistent  with  its  fiduciary  obligations  under 
part  4  of  title  I  of  the  Act.  In  this  regard,  section 
404  of  the  Act  requires,  among  other  things,  that  a 
plan  fiduciary  act  prudently,  solely  in  the  interest 
of  the  plan's  participants  and  beneficiaries,  and  for 
the  exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
decisions  on  behalf  of  a  plan. 


required  disclosures  to  an  Independent 
Fiduciary  of  each  Client  Plan  and  obtain 
written  authorization  for  such 
transaction  (i.e.,  an  ATT); 

(g)  The  Asset  Manager  will  provide 
regular  reporting  to  an  Independent 
Fiduciary  of  each  Client  Plan  with 
respect  to  all  seciuities  purchased 
pursuant  to  the  exemption,  if  granted, 
including  all  ATTs; 

(h)  Each  Client  Plan  participating  in 
these  transactions  will  be  subject  to  a 
minimum  size  requirement  of  at  least 
$50  million  ($100  million  for  "Eligible 
Rule  144 A  Offerings"),  with  certain 
exceptions  for  Pooled  Fimds; 

(i)  The  Asset  Manager  must  have  total 
assets  under  management  in  excess  of 
$5  billion  and  shareholders'  or  partners' 
equity  in  excess  of  $1  million;  and 

(j)  The  Trustee  will  be  unable  to 
subordinate  the  interests  of  the 
investing  Client  Plans  to  those  of  the 
Asset  Manager. 

For  a  complete  discussion  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  the 
original  exemptions  for  JPMorgan  Chase 
Bank  and  its  AffiUates  (i.e.,  PTEs  2000- 
25  and  2000-27)  for  AUTs,  interested 
persons  should  review  the  notice  of 
proposed  exemption  for  Morgan 
Guaranty  Trust  of  New  York,  et  al., 
published  in  the  Federal  Register  on 
February  8,  2000  (65  FR  6229). 

Copies  of  all  documents  relating 
thereto  are  available  for  public 
inspection  and  may  be  obtained  by 
interested  persons  fi-om  the  Public 
Documents  Room,  Employee  Benefits 
Security  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Interested  persons  should  request  File 
Numbers  D-10119  and  D-10120,  and  D- 
10779  with  respect  to  the  application  for 
JPMorgan  Chase  Bank  (formerly,  Morgan 
Guaranty  Trust  of  New  York  and  The 
Chase  Manhattan  Bank).  With  regard  to 
FAN  2001-19E  for  DB  and  its  Affiliates, 
interested  persons  should  request  File 
Number  E-00226. 

Notice  to  Interested  Persons:  The 
Applicants  represent  that  because  those 
potentially  interested  Client  Plans  that 
may  invest  in  securities,  involving 
either  an  AUT  or  an  ATT  (or  both), 
cannot  all  be  identified,  the  only 
practical  means  of  notifying  such  Client 
Plans  of  this  proposed  exemption  is  by 
the  publication  of  this  notice  in  the 
Federal  Register.  Commeolg;and 
requests  for  a  hearing  mun£^  received 
by  the  Department  not  later  than  30 
days  from  the  date  of  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  693-8546.  (This  is  not  a  toll-free 
niunber).  IBEW  Local  No.  1  Health  and 
Welfare  Fund,  (the  Welfare  Fimd)  and 
IBEW  Local  No.  1 .  Apprenticeship  and 
Training  Fimd,  (the  Training  Fimd; 
collectively,  the  Funds  or  the 
Applicants),  located  in  St.  Louis.  MO. 
(Application  Nos.  L-11155  and  L- 
11156.  respectively.) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  (or 
ERISA)  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836.  32847, 
August  10.  1990).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a)  of  the  Act  shall  not  apply  to  the 
lease  of  certain  classroom  space  and 
supplemental  facilities  (the  Lease)  by 
the  Welfare  Fimd  to  the  Training  Fund, 
a  party  in  interest  with  respect  to  the 
Welfare  Fund. 

The  proposed  exemption  is  subject  to 
the  following  conditions: 

(1)  The  terms  of  the  Lease  are  at  least 
favorable  to  the  Welfare  Fund  and  the 
Training  Fund  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

(2)  Qualified,  independent  appraisers 
have  determined  the  initial  amount  of 
the  Lease  payments. 

(3)  A  qualified,  independent 
fiduciary.  The  Philip  Company  (TPC), 
has  approved  the  Lease  and  has  agreed 
to  monitor  the  terms  of  the  exemption, 
at  all  times,  on  behalf  of  the  Welfare 
Fund. 

(4)  The  independent  fiduciary  agrees 
to  take  whatever  actions  are  necessary 
and  proper  to  enforce  the  Welfare 
Fund's  rights  under  the  Lease  and  to 
protect  the  participants  and 
beneficiaries  of  the  Welfare  Fund. 

(5)  The  rental  payments  imder  the 
Lease  are  adjusted  once  every  five  years 
by  the  independent  fiduciary  to  ensure 
that  such  Lease  payments  are  not  greater 
than  or  less  than  the  fair  market  rental 
value  of  the  leased  space. 

(6)  The  fair  market  rental  amount  for 
the  leased  space,  at  no  time,  will  exceed 
25  percent  of  the  assets  of  either  Fund, 
including  any  improvements  that  are 
constructed  thereon. 

(7)  The  independent  fiduciary  and  the 
Board  of  Trustees  of  the  Welfare  Fund 
(the  Welfare  Fund  Trustees)  have 
determined  that  the  Lease  is  an 
appropriate  investment  for  the  Welfare 
Fund  and  is  in  the  best  interest  of  the 
Welfare  Fimd's  participants  and 
beneficiaries. 


(8)  The  Board  of  Trustees  of  the 
Training  Fund  (the  Training  Fund 
Trustees)  has  determined  that  the  Lease 
transaction  is  an  appropriate  investment 
for  the  Training  Fimd  and  is  in  the  best 
interest  of  the  Training  Fund's 
participants  and  beneficiaries. 

Summary  of  Facts  and  Representations 

1.  The  Welfare  Fund,  which  operates 
under  a  formal  Trust  Agreement,  is  a 
collectively-bargained,  multiemployer 
joint  welfare  plan.  The  Welfare  Fund 
provides  medical  and  related  benefits  to 
union  electricians  and  their  families. 
The  Welfare  Fund  was  estabUshed  by 
Local  1 ,  of  the  Intematioival 
Brotherhood  of  Electrical  Workers, 
AFL-CIO  (Local  1).  a  labor  organization, 
and  the  St.  Louis  Chapter,  of  the 
National  Electrical  Contractors 
Association  (St.  Louis  Chapter.  NECA), 
an  employer  association. 

The  benefits  provided  by  the  Welfare 
Fund  are  funded  by  contributions  made 
by  the  employers  pursuant  to  collective 
bargaining  agreements  between  Local  1 
and  the  St.  Louis  Chapter,  NECA.  As  of 
December  31,  2001,  the  Welfare  Fund 
had  net  assets  available  for  benefits  of 
$87,890,891  based  upon  audited 
financial  statements.'"  As  of  April  30, 
2003,  the  Welfare  Fund  had  4,782 
participants.  The  Welfare  Fund's 
operations  are  located  at  3260  Hampton 
Avenue,  St.  Louis,  Missouri. 

2.  The  Training  Fimd,  which  is 
administered  under  a  formal  Trust 
Agreement,  is  a  collectively-bargained, 
multiemployer  joint  apprenticeship 
training  plan.  The  Training  Fund  was 
established  by  Local  1  and  the  St.  Louis 
Chapter,  NECA.  The  Training  Fund 
provides  training  and  educational 
benefits  to  electrical  apprentices  and 
joutneymen.  The  benefits  are  funded  by 
contributions  made  by  the  employers  to 
the  Training  Fund  pursuant  to  collective 
bargaining  agreements  between  Local  1 
and  the  St.  Louis  Chapter,  NECA.  The 
Training  Fund  is  a  party  in  interest  with 
respect  to  the  Welfare  Fund  because 
employees  of  the  Training  Fund  are 
participants  in  the  Welfare  Fund.  As  of 
December  31,  2002,  the  Training  Fund 
had  net  assets  available  for  benefits  of 
$4,998,407  based  upon  audited  financial 
statements."  As  of  April  30,  2003.  the 
Training  Fund  had  3,267  participants. 
The  Training  Fund's  present  facility  is 


'"According  to  the  Applicants,  the  Welfare 
Fund's  2002  audit  report  has  not  been  completed. 
However,  draft  balance  sheets  for  this  Fund  show 
net  assets  available  for  benefits  of  $91,586,030  as  of 
December  31,  2002,  and  $89,305,694,  as  of  March 
31,2003. 

"Based  on  an  unaudited  financial  statement,  the 
Training  Fund  had  net  assets  available  for  benefits 
of  $4332,184.44  as  of  March  31,  2003. 


located  at  2300  Hampton  Avenue,  St. 
Louis,  Missouri  (the  2300  Hampton 
Avenue  Building). 

3.  The  Welfare  Fund  is  administered 
by  six  trustees.  Three  of  the  Welfare 
Fund  Trustees  are  appointed  by  Local  1 
while  the  remaining  three  Welfare  Fund 
Trustees  have  been  appointed  by  the  St. 
Louis  Chapter.  NECA.  The  Local  1 
appointed  Welfare  Fund  Trustees  are 
Messrs.  Stephen  P.  Schoemehl,  James 
Reinheimer  and  Mathew  Lampe.  The  St. 
Louis  Chapter.  NECA  appointed  trustees 
of  the  Welfare  Fimd  are  Messrs.  Douglas 
R.  Martin,  Robert  Kaemmerlen  and  Eric 
Aschiiiger. 

The  "fraining  Fund  is  also 
administered  by  six  trustees,  three  of 
whom  are  appointed  by  Local  1 .  and 
three  of  whom  are  appointed  by  the  St. 
Louis  Chapter,  NECA.  The  Local  1 
appointed  Training  Fund  Trustees  are 
Messrs.  Stephen  P.  Schoemehl,  Thomas 
E.  George,  and  Dan  King.  The  St.  Louis 
Chapter,  NECA  appointed  Training 
Fund  Trustees  are  Messrs.  Douglas  R. 
Martin,  T.  Michael  Fogarty.  and  Stephen 
J.  Kohnen.  As  noted  herein.  Messrs. 
Stephen  P.  Schoemehl  and  Douglas 
Martin  are  conunon  Trustees  to  both 
Funds. 

4.  The  IBEW-NECA  Service  Center 
(the  Service  Center),  which  is  a  "not  for 
profit"  Missouri  corporation,  is  a  party 
in  interest  with  respect  to  the  Welfare 
Fund  because  it  is  an  employer  whose 
employees  participate  in  such  Fund. 
The  Board  of  Directors  of  the  Service 
Center  are  appointed  by  the  Business 
Manager  of  Local  1  and  the  St.  Louis 
Chapter.  NECA.  The  Service  Center 
provides  employee  benefit  plan 
administration  to  approximately  1 7 
welfare  and  pension  funds,  including 
the  Funds.  The  largest  group  of 
employee  benefits  funds  administered 
by  the  Service  Center  were  established 
by  Local  1  and  the  St.  Louis  Chapter, 
NECA  pursuant  to  collective  bargaining. 
The  Service  Center  also  administers 
employee  benefit  funds  estabUshed  by 
Local  257,  IBEW,  and  the  St.  Louis 
Chapter,  NECA,  and  a  pension  fund 
established  by  the  Illinois  Chapter. 
NECA  and  several  locals  of  the  IBEW. 
The  Service  Center's  costs  of 
administration  are  allocated  among  the 
various  employee  benefit  funds  that  the 
Service  Center  administers. 

The  Service  Center's  sole 
administrative  facility  is  located  at  3260 
Hampton  Avenue,  St.  Louis.  Missouri. 
There,  the  Service  Center  leases 
portions  of  three  separate  two-story 
buildings  (the  3260  Hampton  Avenue 
Buildings)  from  the  Local  1,  IBEW 
Pension  Benefit  Trust  Fund  (the  Pension 
Fund),  which  is  the  owner  of  the  3260 
Hampton  Avenue  Buildings.  The 


Pension  Fund  is  one  of  the  employee 
benefit  plans  administered  by  the 
Service  Center.  The  three  3260  Hampton 
Avenue  Buildings  comprise  a  total  of 
12,000  square  feet  of  space.  Of  this  total, 
the  Service  Center  leases  9,300  square 
feet  of  space  in  these  premises. '^  Two 
unrelated  tenants  occupy  the  remaining 
space  in  the  3260  Hampton  Avenue 
Buildings. 

The  Welfare  Fund  is  administered  by 
the  Service  Center  in  the  3260  Hampton 
Avenue  Buildings.  Of  the  9,300  square 
feet  of  space  leased  by  the  Service 
Center,  employees  of  the  Service  Center 
perform  work  for  the  Welfare  Fund 
within  approximately  3,965  square  feet 
of  space. 

The  parking  facilities  at  the  3260 
Hampton  Avenue  Buildings  are  limited 
with  a  total  of  45  spaces,  of  which  13 
spaces  are  leased  to  the  two  outside 
tenants.  There  is  no  convenient 
overflow  parking  at  the  3260  Hampton 
Avenue  Buildings. 

5.  Under  section  4.05  of  the  Welfare 
Fund  Trust  Agreement,  the  Welfare 
Fund  Trustees  are  authorized  to  invest 
in  real  estate.  Therefore,  on  September 
26,  2002,  the  Welfare  Fund  Trustees 
signed  a  contingent  sales  contract  for 
the  purchase  of  a  two-story,  concrete 
block  building,  with  office  and  training 
center  facilities,  located  at  5735 
Elizabeth  Avenue,  St.  Louis.  Missouri 
(the  5735  Elizabeth  Avenue  Building) 
with  the  owner,  the  Plumbers'  and 
Pipefitters'  Welfare  Educational  Fund, 
an  unrelated  party.  Following  the  initial 
planning  meetings,  Messrs.  Schoemehl 
and  Martin,  who  are  the  common 
Trustees  of  the  Welfare  Fimd  and  the 
Training  Fund,  did  not  participate  in 
the  decisions  to  purchase  the  5735 
Elizabeth  Avenue  Building  or  to  lease  it, 
in  accordance  with  the  Lease  described 
herein. 

Under  the  terms  of  the  contingent 
sales  contract,  the  Welfare  Fund  must 
satisfy  the  purchaser's  contingencies 
prior  to  the  last  day  of  the  applicable 
contingency  period.  The  contingencies 
to  be  satisfied  contemplate  the  Welfare 
Fund  (a)  obtaining  any  and  all 
inspections  and  assessment  reports 
pertaining  to  the  5735  Elizabedi  Avenue 
Building;  (b)  obtaining  a  commitment 
for  title  insurance;  (c)  obtaining  a  survey 
of  the  5735  Elizabeth  Avenue  Building 


'^  As  noted  atiove,  the  Pension  Fund  currently 
leases  portions  of  its  3260  Hampton  Avenue 
Buildings  to  the  Service  Center,  a  party  in  interest 
with  respect  to  the  Pension  Fund.  The  Applicants 
represent  that  the  current  lease  satisfies  the  terms 
and  conditions  of  Prohibited  Transaction 
Exemptions  (PTEs)  76-1  and  77-10  (41  FR  12740. 
March  26,  1976  and  42  FR  33918,  July  1.  1977. 
respectively).  However,  the  Department  expresses 
no  opinion  herein  on  whether  such  lease  satisfies 
the  terms  and  conditions  of  these  class  exemptions. 
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by  a  licensed  Missouri  land  surveyor; 
(d)  obtaining  verification  that  the 
present  zoning  and  deed  restrictions  of 
the  5735  Elizabeth  Avenue  Building 
will  permit  the  Welfare  Fund's  intended 
conunercial  use  and  development;  (e) 
reviewing  and  approving  all  documents 
and  contracts  pertaining  to  the  5735 
Elizabeth  Avenue  Building;  [f)  receiving 
evidence  satisfactory  to  the  Welfare 
Fund  in  all  respects  as  to  the  economic 
feasibility  of  acquiring,  developing,  and 
improving  the  5735  Elizabeth  Building; 
and  (g)  obtaining,  from  the  Department, 
an  individual  exemption  from  the  Act's 
prohibited  transactions  rules  in  order  to 
engage  in  the  subject  Lease  of  a  portion 
of  the  5735  Elizabeth  Avenue  Building 
by  the  Welfare  Fund  to  the  Training 
Fimd. 

The  relevant  terms  of  the  proposed 
sale  contemplate  that  the  5735  Elizabeth 
Avenue  Building  will  be  sold  to  the 
Welfare  Fund  for  $1,070,000  on  an  "as 
is"  basis.  The  sale  will  take  place 
approximately  30  days  from  the  date  the 
Department  publishes  the  notice 
granting  the  requested  exemption  in  the 
Federal  Register. 

6.  Under  section  3.03(a)(3)  of  the 
Training  Fimd  Trust  Agreement,  the 
Training  Fimd  Trustees  are  authorized 
to  enter  into  a  lease  of  buildings  related 
to  the  training  program.  In  this  regard, 
the  Applicants  represent  that  the 
Training  Fund  requires  overflow 
classroom  and  lab  space  at  a  location 
which  is  conveniently  located  to  the 
Training  Fund's  2300  Hampton  Avenue 
Building.  The  Applicants  state  that  the 
lease  of  the  second  floor  of  the  5735 
Elizabeth  Avenue  Building  would 
present  an  attractive  opportunity  for  the 
Training  Fund  to  acquire  overflow 
classroom  and  lab  space  at  a  location 
that  is  one  block  away  from  the  Training 
Fund's  existing  facility  in  the  2300 
Hampton  Avenue  Building,  and  close  to 
the  Local  1  office. 

The  Training  Fund  Trustees  represent 
that  the  Training  Fund  cannot  meet 
ciurent  and  anticipated  demand  for 
training  programs  at  the  2300  Hampton 
Avenue  Building.  This  is  because  the 
2300  Hampton  Avenue  Building  is 
located  on  a  landlocked  parcel.  The 
Training  Fund  Trustees  also  state  that 
constructing  on  the  existing  land  parcel 
would  be  disruptive  and  costly  for  the 
Training  Fimd.  Furthermore,  the 
Training  Fund  Trustees  maintain  that 
leaving  the  existing  facility  at  2300 
Hampton  Avenue  would  not  be  an 
option  for  the  Training  Fund  because  it 
owns  the  property  and,  as  of  1999, 
renovations  costing  $1,600,000  were 
made  to  the  building. 

7.  The  Applicants  state  that  the 
Welfare  Fund  and  its  administrator,  the 


Service  Center,  also  require  additional 
space  for  claims  administration  offices. 
The  Applicants  assert  that  the  first  floor 
of  the  5735  Elizabeth  Avenue  Building 
will  present  an  opportunity  to  expand 
and  consolidate  the  Service  Center's 
administrative  offices  on  a  single  floor 
at  a  location  that  is  convenient  to  many 
participants  because  of  its  proximity  to 
the  Training  Fund  and  Local  1 ,  one 
block  apart  in  distance.  The  Applicants 
represent  that  the  proposed  lease  of 
office  space  between  the  Welfare  Fund 
and  the  Service  Center,  a  participating 
employer,  will  be  subject  to  the 
exemptive  relief  provided  under  PTEs 
76-1  and  77-10.  The  Applicants  further 
explain  that  it  is  the  parties'  intention 
that  the  Service  Center  Lease  will 
comply  with  the  terms  and  conditions 
of  these  class  exemptions. '^  Therefore, 
the  Applicants  do  not  request  additional 
administrative  exemptive  relief  from  the 
Department  regarding  such  Lease. 

8.  Accordingly,  with  respect  to  the 
second  floor  of  the  5735  Elizabeth 
Avenue  Building,  the  Applicants 
request  an  administrative  exemption 
from  the  Department  that  will  permit,  if 
granted,  the  Welfare  Fund  to  lease 
classroom  space  and  supplemental 
facilities  to  the  Training  Fund.  The 
exemption  transaction  and  related 
transactions  will  be  structured  as 
follows: 

(a)  The  Welfare  Fund  will  purchase 
the  5735  Elizabeth  Avenue  Building  for 
a  purchase  price  of  $1,070,000, 
contingent  upon,  among  other  things, 
the  Department  granting  this  exemption; 

(b)  The  Welfare  Fund  and  the 
Training  Fund  will  enter  into  the 
subject  Lease  for  classroom  space  and 
supplemental  facilities  on  the  second 
floor  of  the  5735  Elizabeth  Avenue 
Building;  and 

(c)  The  Welfare  Fund  and  the  Service 
Center  will  enter  into  the  Service  Center 
Lease  on  the  first  floor  of  the  5735 
Elizabeth  Avenue  Building  in  a  manner 
that  is  designed  to  comply  with  PTEs 
76-1  and  77-10. 

9.  The  construction  costs  in 
renovating  the  5735  Elizabeth  Avenue 
Building  are  estimated  at  $1,503,934, 
with  an  estimated  additional  $115,000 
in  professional  costs  related  to 
architectural,  legal,  and  appraisal 
services. !'»  The  Training  Fund  will 


"The  Welfare  Fund  Trustees  represent  that  the 
Service  Center  Lease  will  satisfy  the  terms  and 
conditions  of  PTEs  76-1  and  77-10.  However,  the 
Department  expresses  no  opinion  herein  on 
whether  such  lease  will  satisfy  the  terras  and 
conditions  of  these  class  exemptions. 

'<  It  is  contemplated  that  Kadean  ConstrucUon 
Company  (Kadean),  a  general  contractor,  will 
perform  the  renovation  work  to  be  performed  for 
the  Training  Fund.  Kadean  is  not  a  party  in  interest 


contribute  $426,207  to  fund  its  allocated 
share  of  the  second  floor  construction 
costs.  This  will  result  in  a  total  net  cost 
to  the  Welfare  Fund  of  $2,262,727  for 
the  purchase  price  and  renovation  costs 
of  the.5735  Elizabeth  Avenue  Building. 
However,  such  costs  will  not  exceed  5 
percent  of  the  assets  of  the  Welfare 
Fund. 

10.  The  second  floor  Lease  of  the  5735 
Elizabeth  Avenue  Building  to  the 
Training  Fimd  is  for  8,309  square  feet  in 
"white  box"  condition,  with 
renovations  completed  to  bring  the 
second  floor  into  compliance  with 
applicable  building  codes.  ^^  Initially, 
the  Training  Fund's  base  rent  was  set  at 
$10.50  per  square  foot  '^  based  upon  an 
independent  appraisal  (the  Appraisal)  of 
the  property  that  was  performed  on 
November  20,  2002  by  Messrs.  Edward 
W.  Dinan,  MAI.  CRE  and  Mark  B.  Baffa. 
Appraiser/ Analyst,  who  are  qualified, 
independent  appraisers  (the 
Appraisers),  employed  by  Dinan  Real 
Estate  Advisors  of  St.  Louis,  Missouri. 
[See  Representation  14  for  further 
details  about  the  Appraisal.)  The 
Appraisers  concluded  that  the  market 
rent  for  the  first  floor  Service  Center 
Lease  was  $14.50  per  square  foot,  and 
for  the  second  floor  Training  Fund 
Lease,  $10.50  per  square  foot.  The 
$10.50  per  square  foot  rental  amount 
was  based  on  the  assumption  that  the 
Welfare  Fund  would  fund  the  full 
$426,207  of  construction  costs  for  the 
renovation  and  any  rehabilitation  of  the 
second  floor  of  the  5735  Elizabeth 
Avenue  Building.  However,  the 
Training  Fund  Trustees  decided  to 


to  the  Welfare  Fund  or  the  Training  Fund  because 
it  is  not  a  contributing  employer.  However,  Kadean 
will  subcontract  the  electrical  work  on  the  project 
to  signatory  employers  who  are  parties  in  interest 
to  the  Training  and  Welfare  Funds  as  contributing 
employers. 

The  Department  is  providing  no  opinion  in  this 
proposed  exemption  on  whether  the  contemplated 
expenditures  to  be  made  by  the  Training  Fund  for 
the  construction  of  the  second  floor  of  the  5735 
Elizabeth  Avenue  Building  are  (or  will  be) 
consistent  with  the  fiduciary  responsibilities 
contained  in  part  4  of  title  I  of  the  Act.  In  this 
regard,  the  Department  notes  that  section  404(a)  of 
the  Act  requires,  among  other  things,  that  plan 
fiduciaries  act  prudently  and  solely  in  the  interest 
of  the  plan  and  its  participants  and  beneficiaries 
when  providing  benefits  to  such  participants  and 
beneficiaries  and  defraying  reasonable  expenses  of 
administering  the  plan. 

'*The  Applicants  represent  that  the  Welfare  Fund 
and  the  Independent  fiduciary  are  required  to 
approve  any  alterations,  additions,  modiPications, 
or  improvements  of  a  permanent  nature  to  the 
second  floor.  During  the  term  of  the  Lease,  the 
alterations  are  the  property  of  the  Training  Fund, 
and  the  Training  Fund  is  required  to  reimburse  the 
Welfare  Fund  for  any  additional  taxes,  inspections, 
and  fees  that  are  attributable  in  any  way  to  such 
alterations.  At  the  expiration  of  the  Lease,  or  sooner 
termination,  the  alterations  automatically  become 
the  property  of  the  Welfare  Fund. 

>«Or  $7,270  monthly  and  $87,245  annually. 


finance  the  second  floor  improvements 
by  agreeing  to  pay  the  Welfare  Fund 
$426,207,  thereby  buying  dovra  the 
Training  Fund's  rent  to  $6  per  square 
foot.' 7 

11.  The  Training  Fund  Lease  is  a 
vmtten,  triple  net  lease,  having  an 
initial  term  of  five  years  and  two  five 
year  renewal  options.  The  Training 
Fund  will  pay  41.25  percent  of  the 
operating  costs  of  the  Building.  Among 
others,  these  operating  expenses  include 
real  estate  taxes  and  insurance.  At  the. 
time  the  Lease  options  are  to  be 
exercised,  rent  is  to  be  set  by  the 
Welfare  Fund's  independent  fiduciary, 
who  has  experience  in  real  estate 
valuations. 

Section  2.2  of  the  Training  Fund 
Lease  provides  that  the  rent  may  be 
increased  by  the  independent  fiduciary, 
at  the  time  of  renewal,  but  in  no  event 
can  the  rent  drop  below  the  preceding 
term's  rent.  In  this  respect,  the  Welfare 
Fund  is  assured  that  the  base  rent 
amount  remains  at  $6  per  square  foot. 
However,  the  Training  Fund  will  have 
the  right  to  terminate  its  exercise  of  a 
renewal  option  if  the  Training  Fund 
does  not  accept  the  independent 
fiduciary's  determination  of  rent 
payabi3  duxiog  the  renewal  term. 

12.  The  first  floor  lease  of  the  5735 
Elizabeth  Avenue  Building  to  the 
Service  Center,  which  the  Applicants 
believe  will  be  covered  under  PTEs  76- 
01  and  77-10,  is  for  11,836  square  feet 
of  finished  office  space.  The  Service 
Center's  rent  is  set  at  $14.50  per  square 
foot.  The  Service  Center  Lease  is  a 
written,  triple  net  lease  having  a  10  year 
term,  with  one  five  yeax  renewal  option. 
The  Service  Center  Lease  provides  for 
yearly  termination  during  the  initial 
term  as  of  the  last  day  of  each  lease  year, 
provided  that  the  Service  Center  gives  at 
least  6  months  prior  written  notice  of 
such  termination  and  pays  a  termination 
fee  equal  to  the  amount  of  unamortized 
improvement  costs  and  a  penalty  of 
three  months'  rent.  At  the  time  the  lease 
option  is  to  be  exercised,  rent  is  to  be 
set  by  the  Welfare  Fund's  independent 
fiduciary. 

Section  2.2  of  the  Service  Center 
Lease  provides  that  the  rent  may  be 
increased  by  the  independent  fiduciary, 
at  the  time  of  renewal,  but  in  no  event 
can  the  rent  drop  below  the  preceding 
term's  rent.  In  this  respect,  the  Welfare 
Fund  is  assured  that  the  base  rent  will 
remain  at  $14.50  per  square  foot.  The 
Service  Center  "will  also  pay  58.75 


■'Or  $4,155  monthly  and  $49,854  annually.  With 
the  payment  of  renovation  costs  and  first  year  rent, 
the  Training  Fund's  total  investment  in  the  5735 
Elizabeth  Avenue  Building  ($476,061)  would 
represent  approximately  10  percent  of  the  Training 
Fund's  assets. 


percent  of  the  operating  costs  associated 
with  the  5735  Elizabeth  Avenue 
Building. 

13.  The  Welfare  Fund  anticipates  a 
rate  of  return  on  the  5735  Elizabeth 
Building  of  between  8.5  percent  to  9.5 
percent.  With  the  assistance  of  the 
independent  fiduciary,  TPC,  the  Welfare 
Fund  has  established  a  contingency 
reserve  of  10  percent  of  the  projected 
construction  costs  ($150,000).  If  the 
entire  contingency  reserve  is  used,  the 
Welfare  Fund's  projected  return  is  8.55 
percent. 

14.  As  noted  briefly  in  Representation 
10,  on  November  25,  2002,  the  Welfare 
Fund  Trustees  obtained  an  independent 
appraisal  report  (the  Appraisal  Report) 
of  the  5735  Elizabeth  Avenue  Building. 
In  the  Appraisal  Report,  the  Appraisers 
also  valued  the  proposed  improvements 
and  the  contemplated  Leases. 

Initially,  the  Appraisers  determined 
that  the  fair  market  value  of  a  fee  simple 
interest  in  the  5735  Elizabeth  Avenue 
Building  was  $1,070,000  as  of 
November  20,  2002,  in  an  "as  is" 
condition.  The  Appraisers  then  valued 
the  5735  Elizabeth  Avenue  Building  as 
of  September  1,  2003,  on  an  "as 
proposed  basis"  using  both  a  "direct 
capitalization"  valuation  ($2,690,000) 
and  a  sales  comparison  approach 
($2,620,000). 

The  Appraisal  Report  also  included  a 
survey  of  area  rents.  Under  the  survey, 
the  Appraisers  concluded  that  the 
market  rent  for  the  first  floor  Service 
Center  Lease  was  $14.50  per  square  foot, 
and  $10.50  per  square  foot  for  the 
second  floor  Training  Fund  Lease. 

15.  As  noted  above,  the  proposed 
rental  under  the  Training  Fund  Lease 
was  adjusted  to  $6  per  square  foot  based 
upon  the  Training  Fund  agreeing  to 
fund  its  allocated  share  of  the 
construction  costs.  These  costs  include, 
among  others,  new  mechanical, 
electrical  and  plumbing  systems  for  the 
5735  Elizabeth  Avenue  Building.  The 
Appraisers,  in  a  letter  dated  December 
16.  2002,  considered  $6  per  square  foot 
"market  rent,"  given  the  assumption 
that  the  Training  Fund  was  financing  its 
own  improvements.  The  Appraisers  also 
adjusted  the  direct  capitalization 
valuation  of  the  5735  Elizabeth  Avenue 
Buildiqg  downward  to  $2,290,000  in 
order  to  take  into  account  the  reduction 
in  the  Training  Fund's  rent  to  $6  per 
square  foot.  However,  the  Appraisers' 
sales  comparison  valuation  remained 
unchanged  at  $2,690,000. 

16.  In  addition  to  its  short  term 
obligations,  the  Welfare  Fund  is  funding 
retiree  medical  benefits  which  is  a  long 
term  funding  goal  similar  to  a  pension 
benefit.  The  Welfare  Fund's  projected 
investment  in  the  5735  Elizabeth 


Avenue  Building  of  approximately 
$2,290,000,  with  a  projected  return 
ranging  from  8.5  percent  to  9.5  percent, 
represents  approximately  2.6  percent  of 
the  Welfare  Fund's  assets.  The  Welfare 
Fund's  investment  consultant,  Mr. 
Randall  Kirkland.  has  reviewed  the 
contemplated  purchase  and  has 
concluded  that  it  does  not  represent  an 
over-concentration  in  real  estate  and 
will  fit  the  long  term  investment  goals 
of  the  Welfare  Fund  which  is  funding 
for  retiree  medical.  Furthermore,  the 
Welfare  Fund  Trustees.. and  for  that 
matter,  the  Training  Fund  Trustees, 
have  determined  that  the  Lease  is  an 
appropriate  transaction  for  the  Funds 
and  is  in  the  best  interests  of  the 
participants  and  beneficiaries  of  such 
Funds. 

17.  The  Welfare  Fund  Trustees  have 
retained  TPC  to  serve  as  independent 
fiduciary  with  respect  to  the  "Training 
Fund  Lease  and  the  Service  Center 
Lease.  Mr.  Philip  Hulse.  the  President  of 
TPC.  will  undertake  the  specific  duties 
of  the  independent  fiduciary.  Mr.  Hulse 
is  a  real  estate  broker  and  a  member  of 
several  real  estate  organizations, 
including  the  Society  of  Industrial  and 
Office  Realtors,  National  Association  of 
Realtors,  St.  Louis  Association  of 
Realtors,  Missouri  Association  of 
Realtors,  and  the  Missouri  State  Bank 
Board  of  Directors.  In  addition,  Mr. 
Hulse  has  partial  ownership  interests  in 
several  real  estate  partnerships  of  over 
two  million  square  feet  of  office, 
industrial,  and  commercial  space 
throughout  the  St.  Louis  metropolitan 
market.  Since  1985,  Mr.  Hulse's  firm, 
TTC,  has  been  involved  in  the  St.  Louis, 
Missouri  commercial  and  industrial  real 
estate  community  where  it  has  assisted 
clients  in  a  variety  of  capacities, 
including  tenant  and  buyer 
representation,  site  selection,  asset 
disposition,  investment,  and 
development. 

On  December  17,  2002,  the  Welfare 
Fund  Trustees  and  Mr.  Hulse  on  behalf 
of  TPC,  entered  into  and  executed  an 
independent  fiduciary  engagement 
agreement.  Pursuant  to  this  agreement, 
"IPC  has  agreed  to  (a)  evaluate  and  make 
recommendations  relating  to  the 
provisions  on  the  fair  market  rental 
value  of  the  5735  Elizabeth  Avenue 
Building  (and  any  proposed 
amendments  thereto);  (b)  evaluate  and 
make  recommendations  on  the 
provisions  of  the  sales  contact  for  the 
5735  Elizabeth  Avenue  Building  (and 
any  proposed  amendments  thereto);  (c) 
evaluate  and  make  recommendations  on 
the  provisions  of  the  Training  Fund  and 
Service  Center  Leases  (and  any 
proposed  amendments  thereto),  and 
make  a  determination  and 
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recommendation  to  the  Welfare  Fund 
Trustees  whether  such  Leases  would  be 
in  the  best  interest  and  protective  of  the 
Funds;  (d)  monitor  the  transactions 
related  to  the  Training  Fund  Lease, 
including  verification  that  monthly  rent 
has  been  timely  paid;  (e)  monitor  the 
exemption  to  ensure  that  the  terms  are 
complied  with  and  take  all  appropriate 
actions  to  ensure  that  the  Training  Fund 
Lease  is  protective  and  in  the  best 
interest  of  the  Welfare  Fund;  and  (f) 
recommend  to  the  Welfare  Fimd 
Trustees  whether  the  Leases  should  be 
terminated  or  the  amoimt  of  the  Lease 
payment  adjustments  when  the  five  year 
options  imder  the  Training  Fund  Lease 
becomes  due. 

On  behalf  of  TPC.  Mr.  Hulse 
represents  that  both  he  and  the  firm  are 
independent  of,  and  unrelated  to  either 
Applicants.  In  addition,  Mr.  Hulse  states 
that  he  has  been  advised  by  legal 
counsel  to  the  Welfare  Fund  regarding 
his  fiduciary  obligations  under  ERISA 
and  he  acknowledges  and  accepts  such 
duties,  responsibilities  and  liabilities  as 
an  ERISA  fiduciary  for  the  Welfare 
Fund. 

In  his  fiduciary  capacity,  Mr.  Hulse 
has  reviewed  and  made 
recommendations  to  the  Welfare  Fimd 
Trustees  on  the  piux:hase  of  the  5735 
Elizabeth  Avenue  Building  and 
contemplated  leases  involving  the 
Training  Fund  and  the  Service  Center. 
Prior  to  making  its  determination,  Mr. 
Hulse  represents  that  he  has  examined 
the  Welfare  Fund's  overall  investment 
portfolio,  considered  the  liquidity 
requirements  of  the  Welfare  Fund, 
considered  the  diversification  of  the 
portfolio  in  light  of  the  proposed 
transactions,  and  considered  whether 
the  proposed  transactions  herein 
comply  with  the  Welfare  Fund's 
investment  objectives  and  policies. 
Lastly,  Mr.  Hulse  explains  that  he  has 
reviewed  the  Training  Fimd's 
creditworthiness  to  enter  into  the 
contemplated  Lease. 

Based  on  his  review,  Mr.  Hulse  has 
determined  that  both  the  purchase  and 
Lease  transactions  are  suitable  for  the 
Welfare  Fund  and  its  participants  and 
beneficiaries.  Mr.  Hulse  also  believes 
that  the  Training^und's  "rent  buy 
down"  represents  a  common  practice 
within  the  real  estate  industry  and  is, 
therefore,  appropriate  in  this 
transaction.  Further,  Mr.  Hulse 
represents  that  due  to  his  commercial 
leasing  experience,  he  has  the  ability  to 
procure  a  fair  market  valuation  of  the 
rental  space  once  the  option  to  renew 
comes  due  five  years  from  the  inception 
of  the  Lease. 

18.  In  siunmary,  the  Applicants 
represent  that  the  transaction  will 


satisfy  the  statutory  criteria  for  an 
exemption  imder  section  408(a)  of  the 
Act  because: 

(a)  The  terms  of  the  Lease  will  be  at 
least  favorable  to  the  Welfare  Fund  and 
the  Training  Fund  as  those  obtainable  in 
an  arm's  length  transaction  with  an 
imrelated  party. 

(b)  Qualified,  independent  appraisers 
have  determined  the  initial  amount  of 
the  Lease  payments. 

(c)  A  qualified,  independent  fiduciary 
has  approved  the  Lease  and  will 
monitor  the  terms  of  the  exemption,  at 
all  times,  on  behalf  of  the  Welfare  Fund. 

(d)  The  independent  fiduciary  will 
take  whatever  actions  are  necessary  and 
proper  to  enforce  the  Welfare  Fund's 
rights  under  the  Lease  and  to  protect  the 
participants  and  beneficiaries  of  the 
Welfare  Fund. 

(e)  The  rental  payments  imder  the 
Lease  will  be  adjusted  once  every  five 
years  by  the  independent  fiduciary  to 
ensiue  that  such  rental  payments  are  not 
greater  than  or  less  than  the  fair  market 
rental  value  of  the  leased  space. 

(f)  The  fair  market  rental  amoimt  for 
the  leased  space,  at  no  time,  will  exceed 
25  percent  of  the  assets  of  either  Fimd, 
including  any  improvements  that  are 
constructed  thereon. 

(g)  The  independent  fiduciary,  the 
Welfare  Fund  Trustees  and  the  Training 
Fund  Trustees  have  determined  that  the 
Lease  is  an  appropriate  investment  for 
the  Welfare  Fund  and  is  in  the  best 
interest  of  the  participants  and 
beneficiaries  of  the  respective  Funds. 

Notice  to  Interested  Persons 

Notice  of  proposed  exemption  will  be 
provided  to  all  interested  persons  by 
first  class  mail  within  10  days  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of 
pendency  of  the  exemption,  as 
published  in  the  Federal  Register,  and 
a  supplemental  statement,  as  described 
at  29  CFR  2570.43(b)(2).  Such  notice 
will  inform  interested  persons  of  their 
right  to  conunent  on  the  proposed 
exemption.  Conunents  are  due  within 
40  days  of  the  date  of  publication  of  the 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Silvia  M.  Quezada  of  the  Department, 
telephone  (202)  693-8553.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  in  Washington,  DC,  this  19th  day  of 
May,  2003. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proltibited  Transaction  Exemption 
2003-09;  [Exemption  Application  No. 
D-11042]  et  al.  Grant  of  individual 
Exemptions;  Metropolitan  Life 
Insurance  Company  (MetLife) 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 


(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Metropolitan  Li£e  Insurance  Company 
(MetLife)  Located  in  New  York,  NY 
[Prohibited  Transaction  Exemption 
2003-09;  Exemption  Application  No.  D- 
11042] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,'  shall  not 
apply,  effective  April  6,  2001,  to  the 
cash  sale  (the  Sale)  to  MetLife  of  a  note 
(the  Note),  issued  by  the  Pacific  Gas  & 
Electric  Company  (PG&E),  by  MetLife's 
Liquidity  Plus  Account  (the  Account) 
for  which  MetLife  acts  as  investment 
manager  and  is  a  party  in  interest  with 
respect  to  employee  benefit  plans  (the 
Plans)  invested  in  such  Account. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  Sale  was  a  one-time 
transaction  for  cash. 

(b)  The  sales  price  for  the. Note  was 
based  upon  an  amount  representing  the 
greater  of  the  Note's  outstanding 
principal  balance,  plus  accrued  interest, 
or  the  Note's  fair  market  value,  as 
determined  by  independent  broker- 
dealers. 

(c)  The  Account  did  not  pay  any  fees, 
conunissions  or  other  expenses  in 
cormection  with  the  Sale. 

(d)  As  manager  of  the  Account, 
MetLife  determined,  at  the  time  of  the 
transaction,  that  the  Sale  was 
appropriate  for,  and  in  the  best  interests 
of,  the  Account,  the  Plans  investing 
therein,  and  their  participants  and 
beneficiaries. 

(e)  MetLife  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Account  and  the  Plans 
in  connection  with  the  Sale. 

(f)  If  the  exercise  of  any  of  MetLife's 
rights,  claims  or  causes  of  action  in 
connection  with  its  ownership  of  the 
Note  results  in  MetLife  recovering  from 
PG&E  an  aggregate  amount  that  is 
greater  than  the  sales  price  for  such 
Note,  MetLife  will  refund  such  excess 
amount  to  the  Account. 

Effective  Date:  This  exemption  is 
effective  as  of  April  6,  2001. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


'  For  purposes  of  this  exemption,  references  to 
provisions  of  Title  I  of  the  Act,  unless  otherwise 
specified,  rafer  also  to  corresponding  provisions  of 
the  Code. 


Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  3,  2003  at  68  FR  10041. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

The  JPMorgan  Chase  Bank  (Located  in 
New  York,  New  York) 

[Prohibited  Transaction  Exemption  2003-10;  • 
Application  No.  D-11062] 

Exemption 

Section  I — Transactions 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(l)(A)-(E)  of 
the  Code,  shall  not  apply  as  of 
December  31,  2000,  to: 

(A)  the  continuation  of  a  lease  (the 
Lease),  by  the  Commingled  Pension 
Trust  Fund  (Strategic  Property)  of 
JPMorgan  Chase  Bank  (the  Fund)  with 
respect  to  which  JPMorgan  Chase  Bank 
(JPMCB)  is  the  trustee  (the  Trustee),  of 
office  space  in  a  certain  commercial 
office  building  (the  Property)  to  Chase 
Global  Funds  Service  Company  (CGF),  a 
party  in  interest  with  respect  to 
employee  benefit  plans  whose  assets  are 
invested  in  the  Fund  (Plans)  and  an 
affiliate  of  JPMCB;  and 

(B)  the  continued  and  future 
provision  by  JPMCB  or  its  affiliates  of 
letters  of  credit  (Letter(s)  of  Credit)  to 
guarantee  the  obligations  of  unrelated 
third-party  tenants  to  pay  rent  to  the 
Fund  under  commercial  real  estate 
leases. 

This  exemption  is  subject  to  the 
conditions  set  forth  in  Section  II. 

Section  II — Conditions 

(A)  The  Fund  is  represented  by  a 
fiduciary  independent  of  JPMCB  and  its 
affiliates  (the  independent  fiduciary) 
with  respect  to  the  Lease  to  perform  the 
following  functions: 

(1)  Confirm  that  when  the  Lease 
originally  was  entered  into,  and  as 
modified  to  date,  all  the  terms  and 
conditions  of  the  Lease,  including  those 
relating  to  renewal  options  and  rights  of 
first  refusal,  were  commercially 
reasonable  and  at  least  as  favorable  to 
the  Plans  as  those  terms  and  conditions 
which  could  have  been  obtained  at 
arm's  length  with  an  unrelated  third 
party; 

(2)  determine,  based  upon  a  written 
appraisal  report  by  a  qualified  appraiser 
independent  of  JPMCB  and  its  affiUates, 
that  the  leasing  renewal  rate  the  Fund 
will  charge  CGF  if  CGF  elects  to  exercise 
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its  renewal  options  under  the  Lease, 
effective  in  2004  and  thereafter,  and  that 
the  leasing  rate  with  respect  to  any 
space  leased  by  CGF  in  the  Property 
pursuant  to  any  rights  of  first  refusal 
CGF  has  under  the  Lease,  accurately 
reflect  at  least  fair  market  rental  value; 

(3)  negotiate  and  approve,  subject  to 
the  appropriate  ERISA  fiduciary 
standards,  such  amendments  to  the 
Lease  upon  renewal{s)  as  it  deems 
appropriate,  including,  for  example:  (i) 
a  shorter  renewal  term  than  the  current 
five  year  term;  (ii)  additional  renewal 
period(s)  (provided  that  the  rent  paid  in 
any  time  periods  after  February  28, 
2009,  under  any  newly  granted  renewal 
option{s)  would  be  at  100%  affair  rental 
value,  as  opposed  to  the  95%  of  fair 
rental  value  that  applies  for  periods 
through  February  28,  2009);  (iii)  the 
lease  of  less  square  footage  than  the 
current  square  footage  covered  under 
the  Lease;  (iv)  the  lease  of  more  square 
footage  than  the  current  square  footage 
covered  under  the  Lease  (provided  that 
the  rent  paid  for  any  square  footage  in 
excess  of  the  current  square  footage 
would  also  be  leased  at  100%  of  fair 
rental  value,  and  not  95%  of  fair  rental 
value):  (v)  using  a  "base  year"  under  the 
Lease  (upon  which  certain  periodic 
increases  such  as  taxes  are  calculated) 
updated  to  the  year  2004,  and  (vi) 
allowing  CGF  to  install  shatter-proof 
glass  in  the  space  it  leases;  provided 
that  all  such  amendments  are  not  more 
favorable  to  the  lessee  than  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties, 
as  determined  by  the  independent 
fiduciary;  and 

(4)  represent  the  Fund  and  the 
participants  (Participants)  in  the  Plans 
as  independent  fiduciary  in  any 
circumstances  in  addition  to  those 
described  in  subsection  (3)  above  while 
the  Lease  (including  any  periods  of 
renewal)  is  in  effect  which  would 
present  a  conflict  of  interest  for  the 
Trustee,  including  but  not  limited  to: 
default  by  CGF  or  disagreement  on  an 
economic  computaflon  under  the  Lease. 

(B)  The  Fund  is  represented  by  an 
independent  fiduciary  with  respect  to 
any  existing  or  future  Letters  of  Credit 
to  perform  the  following  functions: 

(1)  monitor  monthly  reports  of  rental 
payments  of  tenants  utilizing  a  Letter  of 
Credit  issued  by  JPMCB  or  any  affiliate 
to  guarantee  their  lease  payments; 

(2)  confirm  whether  an  event  has 
occurred  that  calls  for  the  Letter  of 
Credit  to  be  drawn  upon;  and 

(3)  represent  the  Fund  and  the 
Participants  as  an  independent  fiduciary 
in  any  circumstances  with  respect  to  the 
Letters  of  Credit  which  would  present  a 
conflict  of  interest  for  the  Trustee, 


including  but  not  limited  to:  the  need  to 
enforce  a  remedy  against  itself  or  an 
affiliate  with  respect  to  its  obligations 
under  a  Letter  of  Credit. 

(C)  Future  Letters  of  Credit  are  issued 
by  JPMCB  or  an  affiliate  to  guarantee  the 
obligations  of  third-party  tenants  to  pay 
rent  to  the  Fund  under  conunercial  real 
estate  leases  only  if  the  following 
additional  conditions  are  met: 

(1)  JPMCB  or  its  affiliate,  as  the  issuer 
of  a  Letter  of  Credit,  has  at  least  an  "A" 
credit  rating  by  at  least  one  nationally 
recognized  statistical  rating  service  at 
the  time  of  the  issuance  of  the  Letter  of 
Credit; 

(2)  the  Letter  of  Credit  has  objective 
market  drawing  conditions  and  states 
precisely  the  documents  against  which 
payment  is  to  be  made; 

(3)  JPMCB  does  not  "steer"  the  Fund's 
tenants  to  itself  or  its  affiliates  in  order 
to  obtain  the  Letter  of  Credit; 

(4)  Letters  of  Credit  are  issued  only  to 
tenants  which  are  uiuelated  to  JPMCB; 
and 

(5)  The  terms  of  any  future  Letters  of 
Credit  are  not  more  favorable  to  the 
tenants  than  the  terms  generally 
available  in  transactions  with  other 
similarly  situated  unrelated  third-party 
commercial  clients  of  JPMCB  or  its 
affiliates. 

Section  III — Definitions 

(A)  The  term  "independent  fiduciary" 
means  Aon  Fiduciary  Counselors,  Inc. 
(AFC)  or  any  successor  independent 
fiduciary,  provided  that  AFC  or  the 
successor  independent  fiduciary  is:  (1) 
independent  of  and  unrelated  to  JPMCB 
and  its  affiliates,  and  (2)  appointed  to 
act  on  behalf  of  the  Fund  for  the 
purposes  described  in  conditions  II{A) 
and  (B)  above.  For  purposes  of  this 
exemption,  a  fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  JPMCB  if:  (1)  Such 
fiduciary  directly  or  indirectly  controls, 
is  controlled  by  or  is  under  common 
control  with  JPMCB,  (2)  such  fiduciary 
directly  or  indirectly  receives  any 
compensation  or  other  consideration  in 
connection  with  any  transaction 
described  in  this  exemption,  except  that 
an  independent  fiduciary  may  receive 
compensation  for  acting  as  an 
independent  fiduciary  from  JPMCB  in 
connection  with  the  transactions 
contemplated  herein  if  the  amount  or 
payment  of  such  compensation  is  not 
contingent  upon  or  in  any  way  affected 
by  the  independent  fiduciary's  ultimate 
decision  and  (3)  more  than  5  percent  of 
such  fiduciary's  aiuiual  gross  revenue  in 
its  prior  tax  year  will  be  paid  by  JPMCB 
and  its  affiliates  in  the  fiduciary's 
current  tax  year. 

(B)  The  term  "affiliate"  means: 


(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  any  officer,  director,  employed, 
relative  or  partner  in  any  such  person; 
and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(C)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

Effective  Date:  The  exemption  is 
effective  as  of  December  31,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  21,  2003,  at  68  FR  13954. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  E.  Lloyd  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requfrement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington,  DC,  this  19th  day  of 
May,  2003. 

Ivao  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 
[FR  Doc.  03-12888  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 


[Application  No.  I>-10269] 

Withdrawal  of  ttie  Notice  of  Proposed 
Exemption  Involving  tlie  Travelers 
Group  Inc.  401  (Ic)  Savings  Plan  (the 
Plan)  Located  In  New  York,  NY 

In  the  Federal  Register  dated 
December  30,  1996,  (61  FR  68794),  the 
Department  of  Labor  (the  Department) 
published  a  notice  of  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1986.  The 
notice  of  proposed  exemption 
concerned:  (1)  The  in-kind  contribution 
by  Travelers  Group  Inc.  (TGI)  of  certain 
options  (the  Stock  Option  or  Stock 
Options)  into  the  accoimts  in  the  Plan 
of  eligible  employees  of  TGI  and  its 
subsidiaries  and  affiliates  (the 
Employees  or  Employee);  (2)  the 
holding  of  the  Stock  Options  by  such 
accounts;  and  (3)  the  exercise  of  such 
Stock  Options  by  Employees  in  order  to 
purchase  shares  of  common  stock  of 
TGL 

By  letter  dated  April  29,  2003, 
Citigroup  Inc.,  (formerly  TGI)  and  its 
affiliates  requested  that  the  application 
for  exemption  be  withdrawn. 

Accordingly,  the  notice  of  proposed 
exemption  is  hereby  withdrawn. 

Signed  at  Washington,  DC,  this  19th  day  of 
May  2003. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 
[FR  Doc.  03-12890  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 


^^- 


Occupatlonal  Safety  and  Health 
Administration 

[Doclcat  No.  NRTL2-92] 

Canadian  Standards  Association; 
Application  for  Expansion  of 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  Canadian  Standards 
Association  (CSA)  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 
DATES:  You  may  submit  comments  in 
response  to  this  notice,  or  any  request 
for  extension  of  the  time  to  comment,  by 
(1)  regular  mail,  (2)  express  or  overnight 
delivery  service,  (3)  hand  delivery,  (4) 
messenger  service,  or  (5)  FAX 
transmission  (facsimile).  Because  of 
security-related  problems  there  may  be 
a  significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Comments 
(or  any  request  for  extension  of  the  time 
to  comment)  must  be  submitted  by  the 
following  dates: 

Regular  mail  and  express  delivery 
service:  Your  comments  must  be 
postmarked  by  June  6,  2003. 

Hand  delivery  and  messenger  service: 
Your  comments  must  be  received  in  the 
OSHA  Docket  Office  by  June  6,  2003. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  June  6,  2003. 
ADDRESSES:  Regular  mail,  express 
delivery,  band-delivery,  and  messenger 
service:  You  must  submit  three  copies  of 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  NRTL2-92, 
Room  N-2625,  U.S.  Department  of 
Labor,  Occupational  Ssiety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procedures  concerning  the 
deUvery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

Facsiniile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  nimiber  of  this 


notice.  Docket  NRTL2-92,  in  your 
comments. 

Internet  access  to  comments  and 
submissions:  OSHA  will  place 
comments  and  submissions  in  response 
to  this  notice  on  the  OSHA  Web  page 
http://www.osba.gov.  Accordingly, 
OSHA  cautions  you  about  submitting 
information  of  a  personal  natiu«  {e.g., 
social  security  number,  date  of  birth). 
There  may  be  a  lag  time  between  when 
comments  and  submissions  are  received 
and  when  they  are  placed  on  the  Web 
page.  Please  contact  the  OSHA  Docket 
Office  at  (202)  693-2350  for  information 
about  materials  not  available  through 
the  OSHA  Web  page  and  for  assistance 
in  using  the  Web  page  to  locate  docket 
submissions.  Comments  and 
submissions  will  also  be  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office  at  the  address  above. 

Extension  of  Comment  Period:  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Or  fax  to (202) 693-1644. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Nicolas,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Room  N3653  at  the 
address  shown  immediately  above  for 
the  program,  or  phone  (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Canadian  Standards 
Association  (CSA)  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  CSA's  expansion 
request  covers  the  use  of  additional  test 
standards.  OSHA's  current  scope  of 
recognition  for  CSA  may  be  found  in  the 
following  informational  Web  page: 
http://www.osba-slc.gov/dts/otpca/nrtl/ 
csa.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  section  1910.7 
of  title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  OSHA  can  accept  products 
"properly  certified"  by  the  NRTL. 

The  Agency  processes  appUcations  by 
an  NRTL  for  initial  recognition  or  for 
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expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Roister  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and.  in  the  second  notice,  the 
Agency  provides  its  final  decision  on  an 
application.  These  notices  set  forth  the 
NRTL's  scope  of  recognition  or 
modifications  of  this  scope. 

The  most  recent  notices  published  by 
OSHA  for  CSA's  recognition  covered  a 
renewal  and  expansion  of  recognition, 
which  OSHA  announced  on  March  16, 
2001  (66  FR  15280)  and  granted  on  July 
3,  2001  (66  FR  35271). 

The  current  addresses  of  the  testing 
facilities  (sites)  that  OSHA  recognizes 
for  CSA  are: 

Canadian  Standards  Association,  Etobicoke 

(Toronto),  178  Rexdale  Boulevard, 

Etobicoke.  Ontario,  M9W  1R3. 
CSA  International,  Pointe-Claire  (Montreal), 

865  Ellingham  Street,  Pointe-Claire, 

Quebec  H9R  5E8. 
CSA  International,  Richmond  (Vancouver), 

13799  Commerce  Parkway.  Richmond, 

British  Columbia  V6V  2N9. 
CSA  International,  Edmonton,  1707-94th 

Street,  Edmonton.  Alberta  T6N  1E6. 
CSA  International,  Cleveland,  8501  East 

Pleasant  Valley  Road.  Cleveland,  Ohio 

44131  (formerly  part  of  the  American  Gas 

Association).  ' 
CSA  International,  Irvine,  2805  Barranca 

Parkway,  Irvine,  California  92606. 

General  Background  on  the  Application 

CSA  has  submitted  a  request,  dated 
March  27,  2002  (see  Exhibit  30),  to 
expand  its  recognition  as  an  NRTL  to 
use  17  additional  test  standards.  The 
NRTL  Program  staff  has  determined  that 
nine  of  these  standards  caiuiot  be 
included  in  the  expansion  because  they 
are  not  "appropriate  test  standards," 
within  the  meaning  of  29  CFR  1910.7(c). 
The  staff  makes  similar  determinations 
in  processing  expansion  requests  from 
any  NRTL.  Therefore,  OSHA  would 
approve  eight  test  standards  for  the 
expansion,  which  are  listed  below. 
Through  no  fault  of  CSA,  the 
application  has  been  delayed  in 
processing. 

CSA  seeks  recognition  for  testing  and 
certification  of  products  for 
demonstration  of  conformance  to  the 
following  additional  test  standards. 

ANSI  Z21.19    Refrigerators  Using  Gas  Fuel 
ANSI  Z21.42    Gas-Fired  Illuminating 

Appliances 
ANSI  Z21.45     Flexible  Connectors  of  Other 

Than  All-Metal  Construction  for  Gas 

Appliances 
ANSI  Z21 .54    Gas  Hose  Connectors  for 

Portable  Outdoor  Gas-Fired  Appliances 


ANSI  Z2 1 . 5  7    Recreational  Vehicle  Cooking 

Gas  Appliances 
ANSI  Z21.58    Outdoor  Cooking  Gas 

Appliances 
ANSI  Z21.74    Portable  Refrigerators  for  Use 

With  HD-5  Propane  Gas 
ANSI  Z2 1 .  76    Gas-Fired  Unvented  Catalytic 

Room  Heaters  for  Use  With  Liquefied 

Petroleum  (LP)  Gases 
UL  2017    General  Purpose  Signaling  Devices 

and  Systems 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

OSHA  recognition  of  any  NRTL  for  a 
particular  test  standard  is  limited  to 
equipment  or  materials  {/.e.,  products) 
for  which  OSHA  standards  require  third 
party  testing  and  certification  before  use 
in  the  workplace.  Consequently,  an 
NRTL's  scope  of  recognition  excludes 
any  product(s)  falling  within  the  scope 
of  the  test  standard  for  which  OSHA  has 
no  testing  and  certification 
requirements.  CSA  seeks  recognition  for 
testing  and  certification  of  products  to 
demonstrate  compliance  with  the 
following  nine  standards. 

The  Underwriters  Laboratories  Inc. 
(UL)  test  standard  listed  above  also  is 
approved  as  an  American  National 
Standard  by  the  Americem  National 
Standards  Institute  (ANSI).  However,  for 
consistency  in  our  treatment  of  such 
standards  in  previous  notices,  we  use 
the  designation  of  the  standards 
developing  organization  (e.g.,  UL  2017) 
for  the  standard,  as  opposed  to  the  ANSI 
designation  (e.g.,  ANSI/UL  2017).  Under 
our  procedures,  any  NRTL  recognized 
for  an  ANSI-approved  test  standard  may 
use  either  the  latest  proprietary  version 
of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard.  Contact 
"NSSN"  (http://www.nssn.org),  an 
organization  partially  sponsored  by 
ANSI,  to  find  out  whether  or  not  a  test 
standeird  is  currently  ANSI-approved. 

Preliminary  Finding  on  the  Application 

CSA  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  connection  with  this 
request,  OSHA  did  not  perform  an  on- 
site  review  of  CSA's  NRTL  testing 
facilities.  However,  NRTL  Program 
assessment  staff  reviewed  information 
pertinent  to  the  request  and 
recommended  that  CSA's  recognition  be 
expanded  to  include  the  additional  test 
standards  listed  above  (see  Exhibit  31). 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
should  grant  to  CSA  the  expansion  of 
recognition  as  an  NRTL  to  use  the 
additional  test  standards  listed  above. 
The  staff,  therefore,  recommended  to  the 


Assistant  Secretary  that  the  application 
be  preUminarily  approved. 

Based  upon  the  recommendations  of 
the  staff,  the  Agency  has  made  a 
preliminary  finding  that  the  Canadian 
Standards  Association  can  meet  the 
requirements,  as  prescribed  by  29  CFR 
1910.7,  for  the  expansion  of  recognition. 
This  preliminary  finding  does  not 
constitute  an  interim  or  temporary 
approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  CSA  has 
met  the  requirements  of  29  CFR  1910.7 
for  expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  Your  comment  shoiUd 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESSES)  no  later 
than  the  last  date  for  comments  (see 
DATES  above).  Should  you  need  more 
time  to  comment,  OSHA  must  receive 
your  written  request  for  extension  at  the 
address  provided  above  no  later  than 
the  last  date  for  comments.  You  must 
include  your  reason(s)  for  any  request 
for  extension.  OSHA  will  limit  an  -  - 
extension  to  15  days  unless  tlje 
requester  justifies  a  longer  period.  We   • 
may  deny  a  request  for  extension  if  it  is 
frivolous  or  otherwise  unwarranted. 
You  may  obtain  or  review  copies  of 
CSA's  request,  the  recommendation  on 
the  expansion,  and  all  submitted 
comments,  as  received,  by  contacting 
the  Docket  Office,  Room  N2625. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL  2-92,  the 
permanent  record  of  public  information 
on  CSA's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments,  and  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  CSA's  expansion  request.  The 
Agency  will  make  the  final  decision  on 
granting  the  expansion,  and  in  making 
this  decision,  may  imdertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  in  Washington,  DC,  this  23rd  day 
of  April,  2003. 

John  L.  Henshaw, 

Assistant  Secretary. 

[FR  Doc.  03-12845  Filed  5-21-03;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-053)] 

NASA  Advisory  Council,  Planetary 
Protection  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting; 
supplementary  information  addition. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annmmces  an  administrative  oversight 
in  the  SUPPLEMENTARY  INFORMATION 
previously  provided  for  the  forthcoming 
meeting  of  the  NASA  Advisory  Coimcil 
(NAC),  Planetary  Protection  Advisory 
Committee  (PPAC);  Notice  Number  OS- 
OS  1.  This  notice  corrects  that  oversight 
by  providing  additional  information. 
DATES:  Thursday,  May  29,  2003,  6:30 
p.m.  to  9:15  p.m.,  Friday,  May  30,  2003, 
8:30  a.m.  to  5  p.m.,  and  Satiuday,  May 
31,  2003,  8:30  a.m.  to  2:30  p.m. 
ADDRESSES:  Hihon  Cocoa  Beach,  1550 
North  Atlantic  Avenue,  Cocoa  Beach, 
Florida  32931. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4452. 
PREVIOUSLY  ANNOUNCED  SUPPLEMENTARY 
INFORMATION:  The  meeting  will  be  closed 
to  the  public  on  Friday.  May  30,  2003, 
11  a.m.  to  noon,  in  accordance  with  the 
GovCTnment  Sunshine  Act,  5  U.S.C. 
552b(c),  to  hear  a  briefing  on  Mars 
Planetary  Protection  issues  associated 
with  an  ongoing  procurement.  All  other 
times  of  the  meeting  will  be  open  to  the 
public  up  to  the  capacity  of  the  room. 
The  agenda  for  the  meeting  includes  the 
following  topics: 

— Planetary  Protection  Program  Status/ 
.    Plans 
— Mars  Planetary  Protection,  and  Current 

Standards 
— Communications  Issues  in  Planetary 

Protection 
— Solar  System  Exploration  Planetary 

Protection  Status 

ADDfnON  TO  SUPPLEMENTARY 
INFORMATION:  The  meeting  will  be  closed 
to  the  public  on  Friday,  May  30,  2003, 
11  a.m.  to  12:15  p.m.,  in  accordance 
with  section  10(d)  of  the  Federal 
Advisory  Coirmiittee  Act  (5  U.S.C.  app.) 
(FACA)  and  the  Govenmient  Sunshine 
Act.  5  U.S.C.  552b(c){3)  and  552b(c)(4). 
to  hear  a  briefing  on  Mars  Planetary 
Protection  issues  associated  with  an 
ongoing  procurement  and  are  exempt 


ftom  public  disclosure  under  10  U.S.C. 
2305(g).  It  is  imperative  that  the  meeting 
be  held  on  these  dates  to  accommodate 
the  scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration . 

[FR  Doc.  03-12898  Filed  5-21-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OIVIB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recentiy 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  ludess  it 
displays  a  current  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revjsion, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  60 — "Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories". 

3.  The  form  number  if  applicable:  Not 
apphcable. 

4.  How  often  the  collection  is 
required:  The  information  need  only  be 
submitted  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  State  or  Indian  Tribes,  or  their 
representatives,  requesting  consultation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  radioactive  waste 
geologic  repository  site,  or  wishing  to 
participate  in  a  license  application 
review  for  a  potential  geologic 
repository  (other  than  a  potential 
geologic  repository  site  at  Yucca 
Mountain,  Nevada,  cxurently  under 
investigation  by  the  U.S.  Department  of 
Energy,  which  is  now  regulated  under 
10  CFR  part  63). 

6.  An  estimate  of  the  number  of 
aimual  responses:  None  are  expected  in 
the  next  three  years.    . 


7.  The  estimated  number  of  annual 
respondents:  None  are  expected  in  the 
next  three  years. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  121  hours; 
however,  none  are  expected  in  the  next 
three  years. 

9.  An  indication  of  whether  Section 
3507(d),  Pub  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Part  60  requires  States 
and  Indian  Tribes  to  submit  certain 
information  to  the  NRC  if  they  request 
consultation  with  the  NRC  staff 
concerning  the  review  of  a  potential 
repository  site,  or  wish  to  participate  in 
a  license  application  review  for  a 
potential  repository  (other  than  the 
Yucca  Mountain,  Nevada  site  proposed 
by  the  U.S.  Department  of  Energy). 
Representatives  of  States  or  Indian 
Tribes  must  submit  a  statement  of  their 
authority  to  act  in  such  a  representative 
capacity.  The  information  submitted  by 
the  States  and  Indian  Tribes  is  used  by 
the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  as  a 
basis  for  decisions  about  the 
commitment  of  NRC  staff  resources  to 
the  consultation  and  participation 
efforts.  As  provided  in  §  60.1,  the 
regulations  in  10  CFR  part  60  no  longer 
apply  to  the  licensing  of  a  geologic 
repository  at  Yucca  Moimtain.  All  of  the 
information  collection  requirements 
pertaining  to  Yucca  Moimtain  were 
included  in  10  CFR  part  63,  and  were 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3150- 
0199.  The  Yucca  Mountain  site  is 
regulated  under  10  CFR  part  63  (66  FR 
55792,  November  2.  2001). 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fr«e  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
dociunent  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  ONffl  reviewer  listed 
below  by  Jime  23,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0127), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
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Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  May,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[FR  Doc.  03-12848  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  398,  "Personal 
Qualification  Statement — Licensee". 

2.  Current  OMB  approval  number: 
3150-0090. 

3.  How  often  the  collection  is 
required:  On  occasion  and  every  six 
years  (at  renewal). 

4.  Who  is  required  or  asked  to  report: 
Individuals  requiring  a  license  to 
operate  the  controls  at  a  nuclear  reactor. 

5.  The  niunber  of  annual  respondents: 
1,155. 

6.  The  number  of  hoiu^  needed 
annually  to  complete  the  requirement  or 
request:  1,465  or  approximately  1.3 
hours  per  response  (1,465  hours  +  1,155 
applications  (new,  re-applications, 
renewals  and  waivers  =  1,155)  =  1.3 
hours  per  response). 

7.  Abstract:  NRC  Form  398  requests 
detailed  information  that  should  be 
submitted  by  a  licensing  applicant  and 
facility  licensee  when  applying  for  a 
new  or  renewal  license  to  operate  the 
controls  at  a  nuclear  reactor  facility. 
This  information,  once  collected,  would 
be  used  for  licensing  actions  and  for 
generating  reports  on  the  Operator 
Licensing  Program. 

Submit,  by  July  21,  2003  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 


properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Dociunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  Worldwide  Web 
site:  http://www.nrc.gov/pubIic-invoIve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-5  C3, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
infocoUects@nTC.gov. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  May  2003. 

For  the  Nuclear  Regulatory  Commission. 

Beth  St.  Mary, 

Acting  NEC  Clearance  Officer,  Office  of  the 
Chief  Infonnation  Officer. 

[FR  Doc.  03-12849  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  030-05219,  030-14482,  and 
070-00124] 

Notice  of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  Nos.  29-00055-06,  29-00055- 
15,  AND  SNM-107  (Teledyne  Brown 
Engineering,  inc.,  Westwood,  NJ) 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuing  license  amendments  to  Teledyne 
Brown  Engineering,  Inc.  for  Materials 
License  Nos.  29-00055-06,  29-00055- 
15,  and  SNM-107,  to  authorize  release 
of  its  facilities  in  Westwood  and  -^ 
Plainfield,  New  Jersey,  for  imrestricted 
use  and  has  prepared  an  Environmental 
Assessment  (EA)  in  support  ofHhis 
action  in  accordance  with  the 
requirements  of  10  CFR  part  51.  Based 


on  the  EA,  the  NRC  has  concluded  that 
a  Finding  of  No  Signiftcant  Impact 
(FONSI)  is  appropriate. 

n.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
Westwood  and  Plainfield,  New  Jersey, 
facilities  for  imrestricted  use.  Teledyne 
Brown  Engineering,  Inc.  has  been 
authorized  by  NRC  since  1964  to  use 
radioactive  materials  for  analytical 
services,  research  and  development, 
precious  metals  recovery,  and  other 
similar  purposes  at  these  sites.  On 
February  7,  2003,  Teledyne  Brown 
Engineering,  Inc.  requested  that  NRC 
release  the  facilities  for  unrestricted  use. 
Teledyne  Brown  Engineering,  Inc.  has 
conducted  surveys  of  the  facilities  and 
determined  that  the  facilities  meet  the 
license  termination  criteria  in  subpart  E 
of  10  CFR  part  20. 

m.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated  Teledyne 
Browm  Engineering's  request  and  the 
results  of  the  surveys  and  has  concluded 
that  the  completed  action  complies  with 
10  CFR  part  20.  The  staff  has  prepared 
the  EA  (sununarized  above)  in  support 
of  the  proposed  license  amendment  to 
terminate  the  hcense  and  release  the 
facility  for  unrestricted  use.  On  the  basis 
of  the  EA,  NRC  has  concluded  that  die 
environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.  nrc.gov/reading-rm/adams  .html 
(ADAMS  Accession  No.  ML031350057). 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Betsy 
Ullrich,  Nuclear  Materials  Safety  Branch 
2,  Division  of  Nuclear  Materials  Safety, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania,  19406,  telephone 
(610)  337-5040,  fax  (610)  337-5269: 

Dated  at  King  of  Prussia,  Pennsylvania  this 
15th  day  of  May,  2003. 

For  the  Nuclear  Regulatory  Commission 

John  D.  Kinneman, 

Chief,  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety,  Region 
I. 

[FR  Doc.  03-12846  Filed  5-21-03;  8:45  am] 

BILLING  CODE  759(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock     " 
Exchange  LLC  (Kadant  Inc.,  Common 
Stock,  $.01  Par  Value)  File  No.  1-11406 

May  16,  2003. 

Kadant  Inc.,  a  Delaware  corporation 
("Issuer"),  has  filed  an  application  with 
the  Seciuities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act")*  and  Rule 
12d2-2(d)  thereunder.2  to  withdraw  its 
Common  Stock,  $.01  par  value 
("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

Ifhe  Issuer  stated  in  its  appUcation 
that  it  has  met  the  requirements  of 
Amex  Ride  18  by  complying  with  all 
appUcable  laws  in  State  of  Delaware,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of' 
the  Issuer  unanimously  approved  a 
resolution  on  March  6,  2003  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex  and  to  list  the 
Security  on  the  New  York  Stock 
Exchange,  hic.  ("NYSET").  The  Board  of 
the  Issuer  considered  such  action  to  be 
in  the  best  interest  of  the  Issuer  and  its 
stockholders.  In  addition,  the  Board 
states  that  the  reasons  for  such  change 
in  listing  include:  (i)  Increasing  the 
Company's  visibility  in  the  global 
investment  community;  (ii)  the  prestige 
associated  with  being  a  NYSE-listed 
company;  and  (iii)  avoiding  the  direct 
and  indirect  costs  and  the  division  of 
the  market  resulting  from  dual  listing  on 
die  AMEX  and  die  NYSE. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  3  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.4 

Any  interested  person  may,  on  or 
before  June  10,  2003,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 


1 15  U.S.C.  78/(d). 
2l7CFR240.12d2- 
3 15  U.S.C.  78/(b). 
MS  U.S.C.  78/(g). 


2(d). 


Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  vdll 
issue  an  order  granting  the  apphcadon 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  03-12808  Filed  5-21-03;  8:45  am] 

BILLING  CODE  S010-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27679]  " 

Filings  Under  the  Publicl})ility  Holding 
Company  Act  of  1935,  asi^mended 
("Act") 

May  16,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
apphcaUon(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wisliing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  vmting  by-^ 
June  10,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  appUcant(s)  and/ 
or  declarant(s)  at  the  address(es) 
"Specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request,  /^y  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  10,  2003,  the 
application(s)  and/ or  declaration{s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Unitil  Corporation  et  al.  (70-10120) 

Unitil  Corporation  ("Unitil"),  6 
Liberty  Lane  West,  Hampton,  New 
Hampshire,  03842-1270,  a  registered 


si7CFR200.30-3(a)(l). 


holding  company  under  the  Act,  and  its 
wholly  owned  subsidiary  companies, 
Fitchburg  Gas  and  Electric  Light 
Company  ("Fitchburg"),  Unitil  Energy 
Systems,  Inc.,  Unitil  Power  Corp.,  Unitil 
Realty  Corp.,  Unitil  Resources,  Inc.  and 
Unitil  Service  Corp.  ("Unitil  Service") 
(the  "Subsidiaries"  or  "Money  Pool 
Participants"  and  together  with  Unitil 
the  "Apphcants")  have  filed  an 
application-declaration  under  sections 
6.  7,  9(a),  10  and  12(b)  of  die- Act  and 
rules  43  and  45  thereunder. 

By  order  dated  June  9,  2000  (HCAR 
No.  27182),  Applicants  were  authorized 
to  make  unsecured  short-term 
borrowings  and  to  operate  a  system 
money  pool  ("Money  Pool")  through 
June  30,  2003.  The  Applicants  now     ^ 
request  authority  to  make  additional 
short-term  borrowings  and  extend  the 
operation  of  the  Money  Pool  through 
June  30,  2006  ("Authorization  Period"). 

Unitil  requests  authorization  for 
short-term  borrowing  on  a  revolving 
basis  from  certain  banks  up  to  an 
aggregate  amount  of  $55,000,000  from 
time  to  time  through  the  Authorization 
Period. 

In  addition,  Fitchburg  requests 
authorization  for  short-term  borrowings 
from  the  Money  Pool,  and  direct 
borrowings  from  commercial  banks,  in 
an  aggregate  principal  amount  at  any 
one  time  outstanding  not  to  exceed 
$35,000,000  from  time  to  time  through 
the  Authorization  Period. 

Unitil  believes  that  an  increase  to  its 
borrowing  authority  is  beneficial 
because  it  will  allow  the  company  to 
respond  to  increased  working  capital 
requirements  as  a  result  of  commodity 
volatility  and  restructuring  charges,  as 
well  as  necessary  facility  system 
improvements  and  growrth. 

Unitil 's  existing  and  proposed 
borrowing  arrangements  will  provide  for 
borrowings  at  (1)  "base"  or  "prime" 
rates  publicly  announced  by  a  bank  as 
the  rate  charged  on  loans  to  its  most 
creditworthy  business  firms;  or  (2) 
"money  market"  rates  (market-based 
rates  that  are  generally  lower  than  base 
or  prime  rates,  made  available  by  banks 
on  an  offering  or  "when  available" 
basis).  In  addition,  borrowings  may  be 
based  on  the  daily  federal  funds  rate. 
Borrowings  under  the  credit 
arrangements  will  mature  not  more  than 
nine  months  from  the  date  of  issue.  In 
the  future,  the  Company  may  choose  to 
formalize  its  banking  relationship  with 
its  banks  through  a  syndicated  credit 
facility.  The  duration  of  any  such 
facility  would  not  exceed  365  days. 

Unitil  expects  to  use  the  proceeds 
from  the  requested  borrovdngs  for  (1) 
loans  or  advances  to  subsidiaries 
through  the  Money  Pool;  (2)  payment  of 
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outstanding  indebtedness;  (3)  short-term 
cash  needs  that  may  arise  due  to 
payment  timing  differences;  and  (4) 
other  general  corporate  piuposes. 

Any  of  the  proposed  snort-term 
borrowings  by  Fitchburg  from 
commercial  banks  will  be  under  terms 
and  conditions  substantially  similar  to 
those  of  the  borrowing  arrangements 
between  Unitil  and  its  commercial  bank 
lenders,  described  above.  Fitchburg  will 
use  the  proceeds  from  these  borrowings 
to  meet  working  capital  requirements, 
provide  interim  financing  for 
construction  expenditures,  and  to  meet 
debt  and  preferred  stock  sinking  fund 
requirements. 

In  connection  with  the  continued  use 
of  the  Money  Pool  by  the  Applicants 
imder  the  Cash  Pooling  and  Loan 
Agreement  ("Pooling  Agreement") 
among  Unitil  and  the  Money  Pool 
Participants  dated  as  of  February  1 , 
1985,  as  amended,  Fitchburg  requests 
authorization  to  make  loans  to  the  other 
Money  Pool  Participants  and  incur 
borrowings  from  Unitil  and  the  other 
Money  Pool  Participants,  and  the 
Applicants  request  authorization  to 
make  loans  to  Fitchburg,  both  through 
the  Authorization  Period.  Under  the 
Pooling  Agreement,  Unitil  and  the 
Subsidiaries  invest  their  siuplus  funds, 
and  the  Subsidiaries  borrow  funds,  from 
the  money  pool.  Unitil  Service 
administers  the  money  pool  on  an  "at 
cost"  basis.  The  piupose  of  the  Money 
Pool  is  to  provide  the  Subsidiaries  with 
internal  and  external  funds  and  to 
invest  surplus  funds  of  Unitil  and  the 
Subsidieiries  in  short-term  money 
market  instruments.  The  Applicants 
state,  that  the  Money  Pool  provides  the 
Subsidiaries  with  lower  short-term 
\)orrowing  costs  due  to  elimination  of 
banking  fees;  a  mechanism  to  earn  a 
higher  retiun  on  interest  from  surplus 
funds  that  are  loaned  to  other 
Subsidiaries;  and  decreased  reliance  on 
external  funding  sources. 

Applicants  state  that  the  authorization 
sought  shall  be  conditioned  on  Unitil, 
Unitil  Energy  and  Fitchburg 
maintaining  a  common  equity  (as 
reflected  in  the  most  recent  IQ-K  or  10- 
Q  filed  with  the  Commission  imder  the 
Securities  Exchange  Act  of  1934,  as 
amended  ("1934  Act"),  adjusted  to 
reflect  changes  in  capitalization  since 
the  balance  sheet  date  therein)  of  at  least 
30%  of  its  consolidated  capitalization 
(common  equity,  preferred  stock,  long- 
term  and  short-term  debt)  during  the 
period  of  authorization.  In  addition,  no 
borrowings  under  bank  credit  facilities 
may  be  made  in  reliance  upon  any  order 
issued  in  this  matter  unless:  (i)  The  debt 
secvuity  to  be  issued,  if  rated,  is  rated 
investment  grade;  (ii)  all  outstanding 


securities  of  the  issuer  that  are  rated  are 
rated  investment  grade;  and  (iii)  all 
outstanding  securities  of  Unitil  that  are 
rated  are  rated  investment  grade. 

For  purposes  of  this  condition,  a 
security  will  be  considered  rated 
investment  grade  if  it  is  rated 
investment  grade  by  at  least  one 
nationally  recognized  statistical  rating 
organization,  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
rule  15c3-l  under  the  1934  Act. 

For  the  Commission  by  the  Division  of 
hivestment  Management,  pursuant  to 
delegated  authority. 
|.  Lynn  Taylor, 
Assistant  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47878] 

Notice  of  Intention  To  Cancel 
Registrations  of  Certain  Transfer 
Agents 

May  15,  2003. 

Notice  is  given  that  the  Securities  and 
Exchange  Commission  ("Conunission") 
intends  to  issue  an  order,  pursuant  to 
section  17A(c)(4)(B)  of  the  Seciuities 
Exchange  Act  of  1934  (Exchange  Act),' 
canceling  the  registrations  of  the 
transfer  agents  whose  names  appear  in 
the  attached  Appendix. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter,  Assistant  Director,  or  Lori 
R.  Bucci,  Special  Coimsel,  at  202/942- 
4187,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-1001. 

Background 

'  Section  17A(c)(4)(B)  of  the  Exchange 
Act  provides  that  if  the  Commission 
finds  that  any  transfer  agent  registered 
with  the  Commission  is  no  longer  in 
existence  or  has  ceased  to  do  business 
as  a  transfer  agent,  the  Commission 
shall  by  order  cancel  that  transfer 
agent's  registration.  Accordingly,  at  any 
time  after  June  23,  2003,  the 
Commission  intends  to  issue  an  order 
canceling  the  registrations  of  any  or  all 
of  the  transfer  agents  listed  in  the 
Appendix. 

The  Commission  has  made  efforts  to 
locate  and  determine  the  status  of  each 
of  the  transfer  agents  listed  in  the 
Appendix.  In  some  cases,  the 
Commission  was  unable  to  locate  the 
transfer  agent,  and  in  other  cases,  the 


'  15  U.S.C.  78q-l  (c)(4)(B). 


Commission  learned  that  the  transfer 
agent  was  no  longer  in  existence  or  had 
ceased  doing  business  as  a  transfer 
agent.  Based  on  the  facts  it  has,  the 
Commission  believes  that  each  of  the 
transfer  agents  listed  in  the  Appendix 
are  no  longer  in  existence  or  have 
ceased  doing  business  as  a  transfer 
agent. 

Any  transfer  agent  listed  in  the 
Appendix  that  believes  its  registration 
should  not  be  cancelled  must  notify  the 
Commission  in  v>a'iting  prior  to  June  23, 
2003.  Written  notifications  must  be 
mailed  to:  Lori  R.  Bucci,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-1001,  or 
be  sent  by  facsimile  to  Lori  R.  Bucci  at 
(202) 824-5049. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 

).  Lynn  Taylor, 

Assistant  Secretary. 

Appendix 


Registration 
numt>er 

f 

Name 

(84-5920) 

The  Axess  Media  Group, 

LTD 

(84-5826) 

Corey  L.  Lewis 

(84-5847) 

Financial  Strategies,  LLC 

(84-1883) 

ICOA  Incorporated 

(84-5756) 

IDM  Corporation 

(84-5727) 

Impact  Administrative  Serv- 

ices, Inc. 

(84-1208) 

MLH  Depositary  Inc 

(84-5875) 

NAVCAP  Securities  Inc. 

(84-5647) 

Penn  Street  Advisors,  Inc. 

(84-5834) 

Reserve  General  Escrow 

Company 

(84-682) 

Swiss  Chalet,  Inc. 

(84-191) 

Texaco  Inc. 

(84-986)" 

The  Troy  Investment  Fund 

(84-1947) 

Vermont  Fund  Advisors,  Inc.^ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47876;  File  Nos.  SR- 
NASD-2003-79;  SR-NYSE-2003-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers,  inc.  and  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Establishing 
Effective  Dates  for  Certain  Provisions 
of  NASD  Rule  2711,  Research  Analysts 
and  Research  Reports,  and  NYSE  Rule 
472,  Communications  with  tlie  Public 

May  15,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  May  6, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASEK"),  and 
on  May  9,  2003,  the  New  York  Stock 
Exchange,  hic.  ("NYSE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes  as  described  in  Items  I,  U,  and 
III  below,  which  Items  have  been 
prepared  by  the  respective  self- 
regulatory  organizations  ("SROs").  The 
SROs  have  designated  the  proposed  rule 
changes  as  constituting  stated  policies, 
practices,  or  interpretations  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  series 
imder  paragraph  {f)(l)  of  Rule  19b-4 
unda-  the  Act,^  which  render  the 
proposals  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 

L  Self-Regulatory  Organizatioiis' 
Statements  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

A.  NASD 

NASD  is  filing  with  the  SEC  a 
proposed  rule  change  to  establish  July 
30,  2003,  or  until  a  superseding 
permanent  exemption  is  approved  by 
the  SEC  and  becomes  effective,  as  the 
effective  date  for  NASD  Rules  2711(b) 
and  (c)  for  members  that  over  the 
previous  three  years,  on  average,  have 
participated  in  10  or  fewer  investment 
banking  transactions  as  manager  or  co- 
manager  and  generated  $5  million  or 
less  in  gross  investment  banking 
revenues  from  those  transactions.  NASD 
Rules  2711(b)  and  (c),  when  effective, 
prohibit  a  research  analyst  from  being 


>  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 
M7  CFR  240.196-4(0(1). 


subject  to  the  supervision  or  control  of 
any  employee  of  a  member's  investment 
banking  department,  and  will  further 
require  legal  or  compliance  personnel  to 
intermediate  certain  communications 
between  the  research  department  and 
either  the  investment  banking 
department  or  the  company  that  is  the 
subject  of  a  research  report  or 
recommendation  ("subject  company"). 

B.  NYSE 

The  NYSE  is  filing  with  the  SEC  a 
proposed  rule  change  that  would 
establish  July  30,  2003,  or  imtil  such 
date  as  a  permanent  exemption  is 
approved  by  the  SEC  and  becomes 
effective,  as  the  effective  date  for  certain 
provisions  of  Rule  472 
("Communications  with  the  Public")  for 
certain  members  and  member 
organizations. 

n.  Self-Regulatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  thefr  original  rule  filings  with  the 
Commission,  the  SROs  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  changes 
and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  SROs  have  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  i " 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

1.  NAsb's  Purpose 

NASD  is  fiUng  the  proposed  rule 
change  to  establish  July  30,  2003,  or 
until  the  date  a  superseding  permanent 
exemption  is  approved  by  the  SEC  and 
becomes  effective,  as  the  effective  date 
for  NASD  Rules  2711(b)  and  (c)  for 
members  that  over  the  previous  three 
years,  on  average  per  year,  have 
participated  in  10  or  fewer  investment 
banking  transactions  as  manager  or  co- 
manager  and  generated  $5  million  or 
less  in  gross  investment  banking 
revenues  from  those  transactions. 
Pursuant  to  the  SEC's  approval  of  SR- 
NASD-2002-87  *  and  SR-NASI>-2002- 
161 5,  NASD  Rules  2711(b)  and  (c),  as 
applied  to  this  class  of  members, 
otherwise  would  have  gone  into  effect 


*  See  Securities  Exchange  Act  Release  No.  46165 
(July  3,  2002),  67  FR  46555  (July  15,  2002). 

=  See  Securities  Exchange  Act  Release  No.  46949 
(December  4,  2002).  67  FR  76202  (December  11, 
2002). 


on  May  5,  2003.  NASD  seeks  to  delay 
implementation  of  these  provisions  for 
these  members  while  it  finalizes  a 
proposal  to  create  a  permanent 
exemption  for  firms  that  engage  in 
limited  imderwriting  activity.  The 
purpose  of  the  delayed 
implementation — and  ultimately  a 
permanent  exemption — is  to  preserve 
the  role  of  certain  smaller  firms  that 
often  are  the  sole  or  primary  source  of 
undervirriting  and  research  coverage  for 
some  smaller  or  regional  companies. 

On  May  10,  2002,  the  Commission 
approved  new  NASD  Rule  2711,  which 
governs  conflicts  of  interest  when 
research  analysts  recommend  equity 
seciuities  in  research  reports  and  during 
public  appearances.**  The  Conunission 
approved  a  staggered  implementation 
period  for  the  rule.  Most  provisions  of 
the  rule  became  effective  on  July  9, 
2002,  including  those  that  restrict 
supervision  and  control  of  research 
analysts  by  the  investment  banking 
depfirtment.  The  "gatekeeper" 
provisions,  described  below,  became 
effective  September  9,  2002.  The 
remaining  provisions  of  the  Rule 
became  effective  on  November  6,  2002. 

NASD  Rule  2711(b)  contains 
provisions  that  generally  restrict  the 
relationship  between  the  research  and 
investment  banking  departments, 
including  "gatekeeper"  provisions  that 
require  a  legal  or  compliance  person  to 
intermediate  certain  communications 
between  the  research  and  investment 
banking  departments.  NASD  Rule 
2711(b)(1)  prohibits  a  research  analyst 
from  being  under  the  control  or 
supervision  of  any  employee  of  the 
investment  banking  department.  NASD 
Rule  2711(b)(2)  prohibits  employees  in 
the  investment  banking  department 
from  reviewing  or  approving  any 
research  report  prior  to  publication. 
NASD  Rule  2711(b)(3)  creates  an 
exception  to  (bW2)  to  allow  investment 
banking  personnel  to  review  a  research 
report  prior  to  publication  to  verify  the 
factual  information  contained  therein 
and  to  screen  for  potential  conflicts  of 
interest.  Any  permissible  written 
commimications  must  be  made  through 
an  authorized  legal  or  compliance 
official  or  copied  to  such  official.  Oral 
communications  must  be  made  through, 
or  in  the  presence  of,  an  authorized 
legal  or  compliance  official  and  must  be 
documented. 

Similarly,  NASD  Rule  2711(c) 
restricts  communications  between  a 
member  and  the  subject  company  of  a 
research  report,  except  that  a  member 


e  See  Securities  Exchange  Act  Release  No.  45908 
(May  10,  2002),  67  FR  34968  (May  16.  2002)  ("May 
10th  order"). 
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may  submit  sections  of  the  research 
report  to  the  company  to  verify  factual 
accuracy  and  may  notify  the  subject 
company  of  a  ratings  change  after  the 
"close  of  trading"  on  the  business  day 
preceding  the  announcement  of  the 
ratings  change.  Submissions  to  the 
subject  company  may  not  include  the 
research  simunary,  the  rating  or  the 
price  target,  and  a  complete  draft  of  the 
report  must  be  provided  beforehand  to 
legal  or  compliance  personnel.  Finally, 
any  change  to  a  rating  or  price  target 
after  review  by  the  subject  company 
must  first  receive  written  authorization 
from  legal  or  compliance. 

As  the  Commission  noted  in  the  May 
10th  order,  several  commenters  argued 
that  the  gatekeeper  provisions  would 
impose  significant  costs,  especially  for 
smaller  firms  that  would  have  to  hire 
additional  personnel.  Commenters  also 
noted  that  personnel  often  wear 
multiple  hats  in  smaller  firms,  thereby 
causing  a  greater  biu-den  to  comply  with 
the  restriction  on  supervision  and 
control  by  investment  banking 
personnel  over  research  analysts.  NASD 
received  similar  comments  in  response 
to  Notice  to  Members  02-44,  which 
sought  comment  on  whether  certain 
members  should  be  exempted  from 
certain  provisions  of  the  Rule  and  what 
criteria  should  be  employed  to  fashion 
such  an  exemption. 

NASD  received  10  conunents  in 
response  to  the  Notice  to  Members  J 
Generally,  the  comments  emphasized 
the  financial  and  administrative 
biudens  imposed  by  NASD  Rule  2711  to 
implement  the  gatekeeper  provisions 
and  to  structxue  firms  so  that  research 
personnel  are  not  subject  to  supervision 
by  investment  banking  personnel. 
Commenters  argued  that  the  conflicts 
addressed  by  NASD  Rule  2711  are  less 
pronoimced  with  respect  to  smaller 
firms  and  that  the  burdens  of 
compliance  could  force  firms  to 
discontinue  their  research  business. 

In  response  to  the  comments,  NASD 
has  been  developing  a  proposed 
permanent  exemption  to  preserve  the 
role  of  smaller  firms  in  the  capital 


'  Letter  from  David  Amster,  CRT  Capital  Group, 
dated  August  19.  2002;  Letter  from  Peter  V.B. 
Unger,  Fulbright  &  |aworski,  LLP,  dated  August  30, 
2002;  Letter  from  Fiist  Analysis  Securities  Corp., 
dated  August  30.  2002;  Letter  bom  Scott  Qeland 
and  John  Bade,  Investorside  Research  Association, 
dated  August  29,  2002;  Letter  from  W,  Gray  Medlin, 
The  Carson  Medlin  Co..  dated  August  29,  2002; 
Letter  from  Cathryn  Streeter,  BioScience  Securities, 
Inc.,  dated  August  28,  2002;  E-mail  from  James 
Nelson,  Minnesota  Valley  Investments,  dated  July 
31,  2002;  E-iuail  bom  Joe  B.  Kercheville, 
Kercheville  &  Company,  dated  August  28,  2002;  E- 
mail  from  Ray  Chin,  DBS  Vickers  Sec»irities  (USA) 
Inc..  dated  July  29,  2002;  Letter  bom  Stuart  J. 
Kaswell,  Securities  Industry  Association,  dated 
August  30,  2002. 


raising  process  and  to  ensiue  research 
coverage  for  smaller  or  regional 
companies. 

NASD  believes  that  compliance  with 
both  NASD  Rules  2711(b)  and  (c) 
continues  to  pose  financial  and 
administrative  challenges  for  certain 
smaller  firms.  As  such,  NASD  believes 
it  appropriate  to  extend  the  effective 
date  of  those  provisions  for  members 
that  over  the  previous  three  years,  on 
average  per  year,  have  participated  in  10 
or  fewer  investment  banking 
transactions  as  memager  or  co-manager 
and  generated  $5  million  or  less  in  gross 
investment  banking  revenues  from  those 
transactions.  NASD  proposes  to  delay 
the  effective  date  of  NASD  Rules 
2711(b)  and  (c)  until  July  30,  2003,  or 
until  the  date  a  superseding  permanent 
exemption  is  approved  by  the  SEC  and 
becomes  effective. 

As  a  further  condition  for  the  delayed 
implementation  date,  those  firms  that 
meet  the  eligibility  requirements 
outlined  above  would  be  required  to 
maintain  records  of  communications 
that  would  otherwise  be  subject  to  the 
gatekeeper  provisions  of  NASD  Rides 
2711(b)  and  (c). 

2.  NASD's  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.s  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  this 
proposed  rule  change  would  reduce  or 
expose  conflicts  of  interest  and  thereby 
significantly  ciutail  the  potential  for 
fraudulent  and  manipulative  acts. 
NASD  further  believes  that  the  proposed 
rule  change  will  provide  investors  with 
better  and  more  reliable  information 
with  which  to  make  investment 
decisions. 

3.  NYSE's  Purpose 

The  Exchange  is  filing  the  proposed 
rule  change  to  establish  July  30,  2003, 
or  until  such  date  as  a  permanent 
exemption  is  approved  by  the  SEC  and 
becomes  effective,  as  the  effective  date 
for  NYSE  Rule  472(b)(1),  (2)  aqd  (3), 
subject  to  certain  conditions,  for 
members  and  member  organizations  that 
over  the  previous  three  years,  on 
average  per  year,  have  participated  in 
ten  or  fewer  investment  banking 
services  transactions  as  manager  or  co- 
manager  and  generated  $5  million  or 
less  in  gross  investment  banking 


revenues  from  those  transactions 
(hereinafter  referred  to  as  "small 
firms"). 

In  the  May  10th  order,  the 
Commission  approved  amendments  to 
NYSE  Rules  351  ("Reporting 
Requirements")  and  472,  which  place 
prohibitions  and/or  restrictions  on 
Investment  Banking  Department, 
Research  Department,  and  Subject 
Company  relationships  and 
communications  and  impose  new 
disclosure  requirements  on  members 
and  member  organizations  and  their 
associated  persons.  At  the  same  time, 
the  Commission  also  approved  a 
staggered  implementation  period  for  the 
ndes.  Most  provisions  of  the  rules 
became  effective  on  July  9,  2002, 
including  those  that  restrict  supervision 
and  control  of  associated  persons  by  the 
investment  banking  department  and 
those  that  require  disclosure  of 
investment  banking  compensation 
received  from  a  subject  company.  The 
"gatekeeper"  provisions,  described 
below,  became  effective  on  September  9, 
2002. 

On  July  9,  2002,  the  Exchange  filed, 
for  immediate  effectiveness,  SR-NYSE- 
2002-239  that  extended  the  effective 
date  to  November  6,  2002  for  NYSE  Ride 
472(b)(1),  (2)  and  (3)  ("gatekeeper" 
provisions)  for  small  firms. 

On  November  7,  2002,  the  Exchange 
filed,  for  immediate  effectiveness,  SR- 
NYSE-2002'^0,10  which  extended  the 
delayed  effective  date  of  the  gatekeeper 
'provisions  for  small  firms  until  May  5, 
2003. 

Small  Firm  Relief 

NYSE  Rule  472  contains  provisions 
that  generally  restrict  the  relationship 
between  the  research  and  investment 
banking  departments,  including 
"gatekeeper"  provisions  that  require  a 
legal  or  compliance  person  to 
intermediate  certain  communications 
between  the  research  and  investment 
banking  departments.  NYSE  Rule 
472(b)(1)  prohibits  an  associated  person 
(also  referred  to  throughout  this  filing  as 
a  "research  analyst")  from  being  under 
the  control  or  supervision  of  any 
employee  of  the  investment  banking 
department. 

NYSE  Rule  472(b)(1)  also  prohibits 
the  investment  banking  department 
from  reviewing  or  approving  any 
research  reports  prior  to  distribution. 
NYSE  Rule  472(b)(2)  creates  an 
exception  to  the  prohibition  of  (b)(1)  to 
allow  investment  banking  personnel  to 
review  a  research  report  prior  to 


»15U.S.C.  78o-3(b)(6). 


'  See  Securities  Exchange  Act  Rel«ase  No.  46182 
(July  11,  2002),  67  FR  47013  (July  17,  2002). 
'°  See  note  5  supra. 


publication  to  verify  the  accuracy  of 
information  contained  therein  and  to 
review  for  any  potential  conflicts  of 
interest.  Any  permissible  written 
comjnunications  must  be  made  through 
legal  or  compliance  or  copied  to  legal  or 
compliance.  Oral  communications  must 
be  made  through,  or  in  the  presence  of, 
legal  or  compliance  personnel  and  must 
be  documented. 

Similarly,  NYSE  Rule  472(b)(3) 
restricts  communications  between  a 
member  or  member  organization  and  the 
subject  company  of  a  research  report, 
except  that  a  member  or  member 
organization  may  submit  sections  of  the 
research  report  to  the  subject  company 
to  verify  factual  accuracy  and  may 
notify  the  subject  company  of  a  ratings 
change  after  the  "close  of  trading"  on 
the  business  day  preceding  the 
announcement  of  the  ratings  change. 
Submissions  to  the  subject  company 
may  not  include  the  research  summary, 
the  rating  or  the  price  target,  and  a 
complete  draft  of  the  research  report 
must  be  provided  beforehand  to  legal  or 
compliance  personnel.  Finally,  any 
change  to  a  rating  or  price  target  after 
review  by  the  subject  company  must 
first  receive  written  authorization  from 
legal  or  compliance. 

As  the  Commission  noted  in  the  May 
10th  order,  several  commenters  argued 
that  the  "gatekeeper"  provisions  would 
impose  significant  costs,  especially  for 
smaller  firms  that  may  have  to  hire 
additional  personnel  to  comply  with  the 
requirements.  Commenters  edso  noted 
that  personnel  often  wear  multiple  hats 
in  smaller  firms,  thereby  causing  a 
greater  burden  to  comply  with  the 
restriction  on  supervision  and  control 
by  investment  banking  personnel  over 
research  analysts.  These  comments 
raised  the  prospect  that  the  Rules  might 
force  some  firms  out  of  the  investment 
banking  or  research  business  and/or 
reduce  important  sources  of  capital  and 
research  coverage  for  smaller 
companies. 

Accordingly,  the  Exchange  is 
proposing  to  delay  implementation  of 
NYSE  Rules  472(b)(1),  (2),  and  (3)  untU 
July  30,  2003,  or  until  a  permanent 
exemption  is  approved  by  the  SEC  and 
becomes  effective,  for  small  firms. 
Those  members  or  member 
organizations  that  meet  the  eligibility 
requirements  outlined  above  for  the 
delayed  implementation  date  would 
also  be  required  to  maintain  records  of 
communications  that  would  otherwise 
be  subject  to  the  gatekeeper  provisions 
of  NYSE  Rule  472(b). 

4.  NYSE's  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the 


Exchange  Act  ^^  which  requires,  among 
other  things,  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and  in  general  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

The  SROs  do  not  believe  that  the 
proposed  rule  changes  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

The  NASD  and  NYSE  have  not 
solicited  or  received  written  corhments 
on  the  proposed  rule  changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  proposed  rule  changes  have  been 
filed  by  the  SROs  as  stated  policies, 
practices,  or  interpretations  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  series 
under  Rule  19b-^(f)(l)  under  the  Act.'z 
Consequently,  they  have  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  13  and  Rule  19b-4(f)(l) 
thereunder.  1'' 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  changes,  the 
Commission  may  summarily  abrogate 
such  rule  changes  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements  . 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspeetion  and  copying  at 
the  principal  offices  of  the  SROs.  All 
submissions  should  refer  to  the  file 
numbers  SR-NASD-2003-79  and  SR- 
NYSE-2003-17  and  should  be 
submitted  by  June  12,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. IS 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-12873  Filed  5-21-03;  8:45  am] 
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DEPARTMErfT  OF  STATE 

[Public  Notice  4369] 

Determination  and  Certification  Under 
Section  40A  of  the  Arms  Export 
Control  Act 

Pursuant  to  section  40A  of  the  Arms 
Export  Control  Act  (Pub.  L.  90-629 — 22 
U.S.C.  2771  et  seq.},  as  added  by  section 
330  of  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  (Public  Law 
104-132),  and  Executive  Order  11958, 
as  amended,  I  hereby  determine  and 
certify  to  the  Congress  that  the  following 
countries  are  not  cooperating  fidly  with 
United  States  antiterrorism  efforts: 
Cuba; 
Iran: 
Libya; 

North  Korea; 
Sudan; 
Syria. 

This  determination  and  certification 
shall  be  transmitted  to  the  Congress  and 
published  in  the  Federal  Register. 

Dated:  May  15,  2003. 

Richard  L.  Armitage, 

Deputy  Secretary  of  State ,  Department  of 
State. 

(FR  Doc.  03-12874  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4710-10-l> 


"  15  U.S.C.  7Bf(b)(5). 
"17CFR240.19l>-4(f)(l). 
"  15  U.S.C.  78s{b)(3)(A). 
'■•17CFR240.19b-4(0(l). 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  As 
Amended  by  Public  Law  104-13; 
Proposed  Collection;  Comment 
Request 

agency:  Tennessee  Valley  Authority. 


>5  17CFR200.30-3(a)(12). 
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ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  section  1320.8(d)(1).  Requests 
for  information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B),  Chattanooga,  Tennessee  37402- 
2801;  (423)  751-2523. 

Comments  should  be  sent  to  the 
Agency  Clearance  Officer  no  later  than 
July  21,  2003. 

SUPPLEMENTARY  INFORMATION: 

Type  of  request:  Regular  submission, 
proposal  to  extend  without  revision  a 
currently  approved  collection  of 
information  (OMB  control  number 
3316-0016). 

Title  of  Information  Collection: 
Farmer  Questionnaire- Vicinity  of 
Nuclear  Power  Plants. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households,  and  farms. 

Small  Business  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  300. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Estimated  Average  Burden  Hours  Per 
Response:  .5. 

Need  For  and  Use  of  Information: 
This  survey  is  used  to  locate,  for 
monitoring  purposes,  rural  residents, 
home  gardens,  and  milk  animals  within 
a  five  mile  radius  of  a  nuclear  power 
plant.  The  monitoring  program  is  a 
mandatory  requirement  of  the  Nuclear 
Regulatory  Commission  set  out  in  the 
technical  specifications  when  the  plants 
were  licensed. 

Jackl3m  J.  Stephenson, 

Senior  Manager,  Enterprise  Operations, 
Information  Services. 

(FR  Doc.  03-12834  Filed  5-21-03;  8:45  am] 

BiLUNG  CODE  8120-(W-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  May  9,  2003 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  apphcation. 

Docket  Number:  OST-2003-15109. 

Date  Filed:  May  5,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC3  0644  dated  6  May  2003  rl-r5 

Mail  Vote  299— Resolution  OlOn 

Special  Passenger  Amending 
Resolution  between  Afghanistan 
and  Pakistan 

Intended  effective  date:  15  May  2003 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-12814  Filed  5-21-03:  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  May  9,  2003 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
(See  14  CFR  301.201  et.  seq.).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-15130. 

Date  Filed:  May  7,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  28,  2003. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
sections  41101  and  41102  and  subpart 
B,  requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
Northwest  to  provide  scheduled  foreign 


air  transportation  of  persons,  property, 
and  mail  between  any  point  or  points  in 
the  United  States,  via  intermediate 
points,  and  any  point  or  points  in  Iraq 
and  beyond.  Northwest  also  requests, 
that  the  Department  integrate  this 
certificate  authority  with  all  of  its 
existing  certificate  and  exemption 
authority  to  the  extent  consistent  with 
U.S.  bilateral  agreements  and  DOT 
policy. 

Docket  Number:  OST-2003-15138. 
J)ate  Filed:  May  7,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  28,  2003. 

Description:  Application  of  Aviation 
Concepts,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  subpart  B,  requesting 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

Docket  Number:  OST-2003-15139. 

Date  Filed:  May  7,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  28,  2003. 

Description:  Application  of  Aviation 
Concepts,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  subpart  B,  requesting 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  charter 
air  transportation  of  persons,  property, 
and  mail. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  6-  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-12813  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and 
Conduct  Scoping  for  Air  Traffic 
Procedural  Changes  Associate  With 
the  Midwest  Airspace  Plan 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  (EA)  and 
conduct  scoping  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA),  Central  Region, 
is  issuing  this  notice  to  advise  the 
public,  pursuant  to  the  National 
Envirorunental  Policy  Act  of  1969,  as 
amended,  (NEPA)  42  U.S.C.  4332(2)(C) 
that  the  FAA  intends  to  prepare  an  EA 
for  the  proposed  Midwest  Airspace  Plan 
(MAP).  While  not  required  for  an  EA, 
the  FAA  is  issuing  this  Notice  of  Intent 
to  facilitate  public  involvement.  This 


EA  will  assess  the  potential 
environmental  impacts  resulting  from 
proposed  modifications  to  air  traffic 
routings  in  the  metropolitan  St.  Louis, 
Missoiu'i  and  surroimding  areas. 
Airports  in  this  area  include  Lambert-St. 
Louis  International  Airport,  Spirit  of  St. 
Louis  Airport,  St.  Louis  Dowmtown 
Airport,  St.  Louis  Regional  Airport, 
Scott  Air  Force  Base/Mid-America 
Airport,  as  well  as  other  smaller  general 
aviation  use  airports.  All  reasonable 
alternatives  will  be  considered 
including  a  no  action  alternative/option. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  O'Neill,  Airspace  Branch,  ACE- 
520,  Air  Traffic  Division,  Federal 
Aviation  Administration,  901  E.  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2560. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  its  Final  Environmental  Impact 
Statement  (FEIS)  on  W-l-W,  a  new 
staggered  parallel  runway  at  St.  Louis- 
Lambert  Internationcd  Airport  on 
December  19, 1997.  The  subsequent 
Record  of  Decision  (ROD)  on 
Improvements  to  Lambert-St.  Louis 
International  Airport,  dated  September 
0      30, 1998  directed  that  action  be  taken  to 
develop  air  traffic  control  and  airspace 
management  procedures  to  effect  the 
safe  and  efficient  movement  of  air  traffic 
to  and  from  the  proposed  new  runway, 
including  the  development  of  a  system 
for  the  routing  of  arriving  and  departing 
traffic  and  the  design,  establishment, 
and  publication  of  standardized  flight 
openBting  procedures  including 
instrument  approach  procedures  and 
standard  instrument  departure 
procediu-es. 

The  FAA's  Midwest  Airspace  Plan 
examines  alternative  ways  to  modify  air 
traffic  routes  and  procedures  to  enhance 
safety  and  improve  operational 
efficiency  in  the  St.  Louis  airspace 
enviroimient.  The  Midwest  Airspace 
Plan  encompasses  a  geographic  area  of 
approximately  75  miles  around  the 
Lambert-St.  Louis  International  Airport. 
Airports  in  the  study  area  include: 
Lambert-St.  Louis  International  Airport, 
Spirit  of  St.  Louis  Airport,  St.  Louis 
Downtown  Airport,  St.  Louis  Regional 
Airport,  Scott  Air  Force  Base/Mid- 
America  Airport,  as  well  as  other 
smaller  general  aviation  use  airports. 

The  FAA  will  examine  methods  that 
will  take  advantage  of  new  and 
emerging  ATC  technologies,  improved 
performance  characteristics  of  modern 
aircraft,  as  well  as  improvements  in 
navigation  capabilities.  The  proposal 
will  address  the  merits  of  alternative 
airspace  design  scenarios  that  safely  and 
efficiently  use  regional  airspace  and 
utilize  the  additional  nmway  being 


constructed  at  the  Lambert-St.  Louis 
International  Airport. 

As  part  of  the  airspace  redesign  effort, 
the  FAA  will  conduct  detailed  analyses, 
which  will  be  used  to  evaluate  the 
potential  environmental  impacts  in  the 
study  area.  During  scoping,  and  upon 
publication  of  a  chaft  EA  and  a  final  EA, 
the  FAA  will  be  contacting  and 
coordinating  with  federal,  state,  and 
local  agencies,  as  well  as  the  public,  to 
obtain  comments  and  suggestions 
regarding  the  EA  for  the  proposed 
project.  The  EA  will  assess  impacts  and 
reasonable  alternatives  including  a  no 
action  alternative,  pursuant  to  NEPA; 
FAA  Order  1050.1,  Policies  and 
Procedures  for  Assessing  Environmental 
hnpacts;  DOT  Order  5610.1.  Procedures 
for  Considering  Environmental  Impacts; 
and  the  President's  Council  on 
Environmental  Quality  (CEQ) 
Regulations  implementing  the 
provisions  of  NEPA,  40  CFR  Parts  1500- 
1508,  and  other  appropriate  Agency 
guidance. 

Public  Scoping  Process:  While  not 
required  for  an  EA,  the  FAA  vdll  use  the 
scoping  process  as  outlined  in  the 
Coimcil  on  Environmental  Quality 
(CEQ)  Regulations  and  guidelines  to 
facilitate  public  involvement. 
Concerned  individuals  and  agencies  are 
invited  to  express  their  views  either  in 
writing  or  by  providing  oral  comments 
at  a  scoping  meeting.  The  piupose  of  the 
scoping  process  is:  (1)  To  provide  a 
description  of  the  proposed  action,  (2) 
to  provide  an  early  and  open  process  to 
determine  the  scope  of  issues  to  be 
addressed  and  to  identify  potentially 
significant  issues  or  impacts  related  to 
the  proposed  action  that  should  be 
analyzed  in  the  EA,  (3)  to  identify  other 
coordination  and  any  permit 
requirements  associated  with  the 
proposed  action,  (4)  to  identify  and 
eliminate  fi'om  detailed  study  those 
issues  that  are  not  significant  or  those 
that  have  been  adequately  addressed 
diu-ing  a  prior  environmental  review 
process. 

The  FAA  has  schedided  foiu  public 
scoping  meetings.  Each  meeting  will  be 
held  fi-om  7  p.m.  to  9  p.m.  at  sites  listed 
below.  Each  of  the  meetings  will  begin 
with  an  overview  of  the  project  (7  p.m.- 
7:15  p.m.),  followed  by  an  informal 
open  house  period  (7:15  p.m.-8:30  p.m.) 
and  will  conclude  with  a  question  and 
answer  session  (8:30  p.m.-9  p.m.).  The 
open  house  portion  of  each  public 
scoping  meeting  will  include  redesign 
displays  and  graphics  and  will  provide 
an  opportxmity  for  one-on-one 
interaction  between  representatives  of 
the  FAA  and  the  general  public. 
Comments  will  be  received  via  court 


recorder  or  written  form  throughout  the 
duration  of  the  meeting. 

Scoping  Meeting  dates  and  locations 
are: 

—June  1 1 ,  2003— Collinsville,  IL 
Holiday  Inn 

—June  17,  2003 — Kirkwood,  MO 
Holiday  Inn 

—June  18,  2003— St.  Peters,  MO  City 
Hall 

— Jime  19,  2003 — Alton,  IL  Holiday  Iim 

In  meeting  with  NEPA  coordination 
requirements,  the  FAA  has  scheduled 
one  meeting  that  will  be  dedicated 
primarily  to  federal,  state  and  local 
agency  staff,  and  Native  American 
governments.  This  meeting  is  scheduled 
on  June  11  from  1  to  3  p.m.  at  the 
Sheraton  St.  Louis  City  Center  Hotel,  St. 
Louis,  MO.  Although  this  meeting  will 
be  held  primarily  for  the  benefit  of 
federal,  tribal,  state  and  local  agency 
staff,  it  will  also  be  open  to  the  public. 

The  scoping  period  begins  with  this 
announcement.  To  ensiu^  that  all  issues 
are  identified,  the  FAA  is  requesting 
comments  and  suggestions  on  the 
project  scope  from  all  interested  federal, 
state  and  local  agencies  and  other 
interested  parties.  In  furtherance  of  this 
effort,  the  FAA  has  established  an 
Internet  Web  site  that  can  be  accessed 
at:  http://www.faa.gov/ats/central/ 
enviro/ map. html.  Additional 
information  about  the  Midwest  Airspace 
Plan,  including  the  scoping  meeting 
schedule  and  meeting  locations  can  be 
found  at  this  internet  site.  Additionally, 
the  FAA  will  be  maintaining  the 
following  telephone  number  for  general 
information:  816-329-2560. 

Dates:  The  FAA  will  accept  formal 
scoping  comments  through  July  18, 
2003.  Written  comments  should  be 
directed  to  the  following  address: 
Federal  Aviation  Administration,  901  E. 
Locust,  Attn:  ACE-520-MAP,  Kansas 
City,  MO  64106.  Comments  will  also  be 
accepted  electronically  via  http:// 
www.faa.gov/ats/nar/central/enviro/ 
map.html. 

Issued  in  Kansas  City,  Missouri  on  May  6, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-12819  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


28044 


Federal  Register /Vol.  68.  No.  99 /Thursday,  May  22,  2003 /Notices 


Federal  Register /Vol.  68,  No.  99 /Thursday,  May  22,  2003 /Notices 


28045 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(03-03-C-OO-HLN)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  l-lelena  Regional 
Airport,  Submitted  by  the  Helena 
Regional  Airport  Authority,  Helena 
Regional  Airport,  Helena,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
application  to  impose  and  use  PFC 
revenue  at  Helena  Regional  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  June  23.  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  S.  Stelling.  Manager; 
Helena  Airports  District  Office,  HLN- 
ADO;  Federal  Aviation  Administration; 
2725  Skyway  Drive.  Suite  2.  Helena.  MT 
59602. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ronald  S. 
Mercer,  Airport  Director,  at  the 
following  address:  2850  Skyway  Drive, 
Helena,  MT  59602. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  at  Helena  Regional 
Airport,  imder  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Stelling,  406-^49-5271, 
Airports  District  Office.  2725  Skyway 
Drive,  Suite  2,  Helena,  MT  59602.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (03-03-C- 
OO-HLN)  to  impose  and  use  PFC 
revenue  at  Helena  Regional  Airport, 
imder  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  May  13.  2003,  the  FAA     * 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC, 
submitted  by  Helena  Regional  Airport. 
Helena,  Montana,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
appUcation.  in  whole  or  in  part,  no  later 


than  August  22.  2003.  The  following  is 
a  brief  overview  of  the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge-effective  date: 
October  1.2003. 

Proposed  charge-expiration  date:  Jime 
1.2010. 

Total  requested  for  use  approval: 
$2,350,897. 

Brief  description  of  proposed  projects: 
Disabled  Passenger  Access  Lift 
Acquisition;  Southside  Taxilane 
Construction — Phase  I;  Southside 
Taxilane  Construction — Phase  II;  Loop 
Road  and  Parking  Lot  Improvements; 
Runway  9  perimeter  Access  Road; 
Terminal  Building  Expansion  and 
Remodel;  Snow  Removal  Equipment 
Acquisition;  and  Aircraft  Rescue  and 
Fire  Fighting  Equipment  Acquisition. 

Class  or  classes  of  air  carriers  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's:  On-demand. 
Air  Taxi/Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW..  Suite  315.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Helena 
Regional  Airport. 

Issued  in  Renton.  Washington  on  May  13, 
2003. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  03-12820  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Environmental  Impact  Statement:  Rail 
Corridor— Petersburg,  Virginia  (Collier 
Yard)  to  Raleigh,  North  Carolina 
(Boylan  Wye) 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  FRA  is  issuing  this  notice 
to  advise  the  public  that  a  Tier  11 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  1 38-mile  portiop 
of  the  Southeast  High  Speed  Rail 


(SEHSR)  Corridor  from  Petersburg, 
Virginia  (Collier  Yard)  to  Raleigh,  North 
Carolina  (Boylan  Wye). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Foster,  Rail  Environmental 
Programs  Manager,  North  Carolina 
Department  of  Transportation  Rail 
Division,  1553  Mail  Service  Center, 
Raleigh.  NC,  27699-1553.  telephone 
(919)  508-1917;  or  Mr.  David 
Valenstein,  Environmental  Program 
Manager,  Federal  Raihoad 
Administration  (FRA),  400  Seventh 
Street,  SW.,  MS  20,  Washington.  DC 
20590.  telephone  (202)  493-6368. 
SUPPLEMENTARY  INFORMATION:  The  FRA. 
in  cooperation  with  the  Federal 
Highway  Administration  (FHWA).  the 
North  Carolina  Department  of 
Transportation  (NCDOT).  and  the 
Virginia  Department  of  Rail  and  Public    . 
Transportation  (VDRPT),  will  prepare  a 
Tier  11  Environmental  Impact  Statement 
for  a  138-mile  portion  of  the  SEHSR  « 
Corridor  from  Petersburg.  Virginia  at 
Collier  Yard  to  Raleigh,  North  Carolina 
at  the  Boylan  Wye.  This  study  will 
evaluate  alternatives  and  environmental 
impacts  within  the  preferred  corridor 
(Alternative  A)  described  in  the  Tier  I 
Record  of  Decision  for  the  SEHSR 
Corridor  from  Washington,  DC  to 
Charlotte,  North  Carolina.  The  study 
corridor  generally  follows  the  Biu^ess 
Connector  rail  line  ft-om  Collier  Yard  to 
Burgess,  Virginia  and  the  former 
Seaboard  Air  Line  (S-line)  from  Burgess 
to  Raleigh,  North  Carolina. 

Multiple  options  within  the  preferred 
corridor  exist  to  connect  the  S-line  from 
Burgess  to  Main  Street  Station  in 
Richmond,  Virginia,  which  is  the 
destination  for  intercity  rail  service  in 
this  segment  of  the  SEHSR  Corridor. 
VDRPT  and  the  FRA  propose  to  address 
options  in  this  area  in  separate 
environmental  dociunentation  to  be 
prepared  prior  to  construction  of  the 
SEHSR  between  Richmond,  Virginia   ^ 
and  Raleigh,  North  Carolina.  Different 
routings  are  possible  through  Petersburg 
and  capacity  issues  exist  on  the  A-line 
particularly  crossing  the  Appomattox 
River  would  be  considered  in  the 
separate  documentation. 

This  environmental  process  has  foui 
basic  goals:  (1)  Reiterate  the  purpose 
and  need  as  established  in  the  Tier  I  EIS 
for  the  Washington  DC  to  Charlotte  NC 
portion  of  the  SEHSR  corridor;  (2) 
develop  alternatives  within  the  study 
corridor;  (3)  conduct  a  detailed 
evaluation  of  environmental  impacts  for 
the  alternatives;  and  (4)  select  a   . 
preferred  alternative. 

Scoping  and  Comments:  FRA 
encourages  broad  participation  in  the 
EIS  pi;ocess  during  scoping  and 


subsequent  review  of  the  resulting 
environmental  documents.  Comments 
and  suggestions  are  invited  from  all 
interested  agencies  and  the  public  at 
large  to  insiue  the  full  range  of  issues 
related  to  the  proposed  action  and  all 
reasonable  alternatives  are  addressed 
and  all  significant  issues  are  identified. 
PubUc  agencies  with  jurisdiction  are 
requested  to  advise  the  FRA  and 
NCDOT  of  the  applicable  permit  and 
environmental  review  requirements  of 
each  agency,  and  the  scope  and  content 
of  the  environmental  information  that  is 
germane  to  the  agency's  statutory 
responsibilities  in  cotmection  with  the 
proposed  improvements.  Agency 
i^oping  meetings  have  been  scheduled 
for  June  17  and  18.  2003  at  the  following 
locations: 

•  June  17.  10:30  am.  VDRPT 
Executive  Conference  Room.  1313  East 
Main  Street.  Suite  300,  Richmond,  VA. 

•  June  18,  10:00  am.  NCDOT 
Photogrammetry  Conference  Room. 
Room  322-A.  1020  Birch  Ridge  Drive, 
Buildmg  B,  Raleigh.  NC. 

Letters  describing  the  proposed  action 
and  soliciting  conunents  v«ll  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies  in  North  Carolina  and  Virginia. 
An  iterative  public  involvement/ 
information  program  will  support  the 
process.  The  program  will  involve 
new^etters.  a  project  hotline, 
informational  workshops,  small  group 
meetings,  and  other  methods  to  solicit 
and  incorporate  public  input  throughout 
the  planning  process. 

Comments  and  questions  concerning 
the  proposed  action  should  be  directed 
to  NCDOT  or  to  die  FRA  at  the 
addresses  provided  above.  Additional 
information  can  be  obtained  by  visiting 
the  project  Web  site  at  http:// 
H^vw.sehsr.org  or  calhng  die  toll-free 
project  number  1-877-749-RAIL  (7245). 

Issued  in  Washington  DC  on  May  15,  2003. 

Mark  E.  Yachmetz, 

Associate  Administrator  for  Railroad 
Development. 

[FR  Doc.  03-12812  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34343] 

International  Steel  Group  Inc.— 
Continuance  in  Control  Exemption — 
ISG  Railways,  Inc. 

International  Steel  Group  Inc.  (ISG).  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  to  continue  in  control  of  ISG 


Railways,  Inc.  (ISG  Railways).'  upon 
ISG  Railways  becoming  a  Class  D  rail 
carrier. 

This  transaction  is  related  to  a 
simultaneously  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34344.  ISG  Railways,  Inc. — Acquisition 
of  Con  trol  Exemption — Assets  of 
Keystone  Railroad  LLC  d/b/a 
Philadelphia.  Bethlehem  and  New 
England  Railroad  Company, 
Conemaugh  &■  Black  Lick  Railroad 
Company  LLC,  Steelton  S-Highspire 
Railroad  Company  LLC,  Lake  Michigan 
&■  Indiana  Railroad  Company  LLC, 
Brandywine  Valley  Railroad  Company 
LLC,  Upper  Merion  &■  Plymouth 
Railroad  Company  LLC,  Patapsco  &■ 
Back  Rivers  Railroad  Company  LLC,  and 
Cambria  and  Indiana  Railroad,  Inc., 
wherein  ISG  Railways  seeks  to  acquire 
the  rail  lines  and  substantially  all  other 
assets  of  Keystone  Railroad  LLC  d/b/a 
Philadelphia,  Bethlehem  and  New 
England  Railroad  Company.  Conemaugh 
&  Black  Lick  Raihoad  Company  LLC, 
Steelton  &  Highspire  Raihoad  Company 
LLC,  Lake  Michigan  &  Indiana  Railroad 
Company  LLC,  Brandywine  Valley 
Railroad  Company  LLC,  Upper  Merion 
&  Plymouth  Raihoad  Company  LLC. 
Patapsco  &  Back  Rivers  Raihoad 
Company  LLC.  and  Cambria  and 
Indiana  Raihoad.  Inc..  all  Class  ni  rail 
carrier  subsidiaries  of  Bethlehem  Steel 
Corporation. 

Tne  proposed  transaction  was 
scheduled  to  be  consummated  on  or 
after  April  29.  2003.  the  effective  date  of 
the  exemption  (7  days  after  the 
exemption  was  filed). 

ISG  currently  indirectly  controls  two 
existing  Class  III  raihoads:  ISG  South 
Chicago  &  Indiana  Harbor  Railway 
Company,  operating  in  Illinois  and 
Indiana,  and  ISG  Cleveland  Works 
Railway  Company,  operating  in  Ohio.^ 

ISG  states  that:  (1)  The  rail  Imes  to  be 
acquired  by  ISG  Railways  will  not 
connect  with  the  rail  lines  of  any 
existing  rail  carrier  in  the  ISG  corporate 
family;  (2)  this  control  transaction  is  not 
part  of  a  series  of  anticipated 
transactions  that  would  result  in  such  a 
cormection;  and  (3)  this  control 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval  of 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 


'  ISG  Railways,  is  a  wholly  owned  subsidiary  of 
ISG  Acquisition,  Inc.,  which  is  a  wholly  owned 
subsidiary  of  ISG. 

2  See  International  Steel  Group,  Inc. — 
Continuance  in  Control  Exemption— ISG  South 
Chicago  B-  Indiana  Harbor  Railway  Company  and 
ISG  Cleveland  Works  Railway  Company,  STB 
Finance  Docket  No.  34201  (STB  served  May  19.     . 
2002). 


Under  49  U.S.C.  10502(g),  die  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Because  the  transaction 
involves  at  least  one  Class  11  and  one  or 
more  Class  III  rail  carriers,  the 
exemption  is  subject  to  labor  protection 
requirements  of  49  U.S.C.  11326(b). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34343,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Kirkpatrick  &  Lockhart  LLP.  1800 
Massachusetts  Avenue.  NW., — 2nd 
Floor,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  wvnv. 
stb.dot.gov. 

Decided:  May  15,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary.  .  • 

(FR  Doc.  03-12858  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  4S1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34344] 

ISG  Railways,  Inc.— Acquisition  of 
Control  Exemption — Assets  of 
Keystone  Railroad  LLC  d/b/a 
Philadelphia,  Bethlehem  and  New 
England  Railroad  Company, 
Conemaugh  &  Black  Lick  Railroad 
Company  LLC,  Steelton  &  Highspire 
Railroad  Company  LLC,  Lake  Michigan 
&  Indiana  Railroad  Company  LLC, 
Brandywine  Valley  Railroad  Company 
LLC,  Upper  Merion  &  Plymouth 
Railroad  Company  LLC,  Patapsco  & 
Back  Rivers  Railroad  Company  LLC, 
and  Cambria  and  Indiana  Railroad,  Inc. 

ISG  Railways,  hic.  (ISG  Railways),'  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  to  acquire,  pursuant  to  an 
asset  purchase  agreement,  the  rail  lines 
and  substantially  all  other  assets  of 
Keystone  Railroad  LLC  d/b/a 
Philadelphia.  Bethlehem  and  New 


>  ISG  Railways  is  a  wholly  owned  subsidiary  of 
ISG  Acquisition,  Inc.,  which  is  a  wholly  owned 
subsidiary  of  International  Steel  Group  Inc. 
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England  Railroad  Company  (Keystone), 
Conemaugh  &  Black  Lick  Railroad 
Company  LLC  (CBLR),  Steelton  & 
Highspire  Railroad  Company  ^iT  7 
(SHP),  Lake  Michigan  &  hidianW^ 
Railroad  Company  LLC  (LMIC), 
Brandywine  Valley  Railroad  Company 
LLC  (BVRY),  Upper  Merion  &  Plymouth 
Railroad  Company  LLC  (UMP),  Patapsco 
&  Back  Rivers  Railroad  Company  LLC 
(PBR),  and  Cambria  and  Indiana 
Railroad.  Inc.  (C&I),  all  Class  HI  rail 
carrier  subsidiaries  of  Bethlehem  Steel 
Corporation  (Bethlehem),  operating  in 
Delaware,  Indiana  Maryland,  and 
Pennsylvania.  2 

This  transaction  is'related  to  a 
simultaneously  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34343,  International  Steel  Group  Inc. — 
Continuance  in  Control  Exemption — 
ISO  Railways,  Inc.,  wherein 
International  Steel  Group  Inc.  seeks  to 
continue  in  control  of  ISO  Railways 
upon  ISG  Railways  becoming  a  Class  D 
rail  carrier  pursuant  to  this  proceeding. 

The  proposed  transaction  was 
scheduled  to  be  consununated  on  or 
after  April  29,  2003,  the  effective  date  of 
the  exemption  (7days  after  the 
exemption  was  filed). 

ISG  Railways  states  that:  (i)  The 
railroads  do  not  connect  with  each  other 
or  any  railroad  in  their  corporate  family; 
(ii)  the  acquisition  of  control  is  not  part 
of  a  series  of  anticipated  transactions 
that  would  connect  the  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  ID  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 


^  ISG  Railways  states  that  Bethlehem  is  operating 
under  banlouptcy  protection,  but  Keystone,  CBLR. 
SHP,  LMIC.  BVRY,  UMP.  PBR  and  C&I  are  not. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34344.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
k  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  Kevin  M. 
Sheys.  Kirkpatrick  &  Lockhart  LLP,  1800 
Massachusetts  Avenue,  NW. , — 2nd 
Floor,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  May  15,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-12859  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-603  (Sub-No.  IX)] 

V  and  S  Railway,  Inc. — Abandonment 
Exemption — in  Bart)er  County,  KS 

On  May  2.  2003,  V  and  S  Railway, 
Inc.  (VSR),  filed  with  the  Siuface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a'20-mile  line  of  raihoad 
extending  from  milepost  21.0,  at 
Medicine  Lodge,  to  the  end  of  the  Une 
at  milepost  41.0,  at  Sim  City,  in  Barber 
Comity,  KS.  The  line  traverses  United 
States  Postal  Service  Zip  Codes  67071, 
67104,  and  67143. 

The  line  does  not  contain  Federally 
granted  rights-of-way.  Any 
dociunentation  in  VSR's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final, 
decision  will  be  issued  by  August  20, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 


use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  Jime  11,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  fifing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-603 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Siuface  Transportation  Board,  1925  K 
Street.  NW.,  Washington  DC  20423- 
0001;  and  (2)  Karl  Morell.  Of  Counsel, 
Ball  Janik  LLP.  1455  F  Street.  NW., 
Suite  225.  Washington  DC  20005. 
Replies  to  the  petition  are  due  on  or 
before  Jime  11.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and    . 
discontinuance  regulations  at  49  CPU 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Enviroiunental 
Analysis  (SEA)  at  (202)  565-1552. 
(Assistance  for  the  hearing  impadred  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 

An  environmental  assessment  (EA)  (or 
an  environmental  impact  statement 
(EIS).  if  necessary),  prepared  by  SEA, 
will  be  served  upon  all  parties  of  record 
and  upon  any  agencies  or  other  persons 
who  commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtEun  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  May  16,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-12860  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Privacy  Act  of  1974,  Systems  of 
Records 

agency:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  Revised  Privacy  Act 
Systems  of  Records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  gives  notice  of 
a  revised  Privacy  Act  system  of  records. 
DATES:  Comments  must  be  received  by 
June  23,  2003.  The  proposed  new 
system  of  records  will  become  effective 
July  1,  2003,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Conunents  should  be  sent  to 
Lori  Creswell.  Assistant  Chief  Coimsel, 
Treasury  Inspector  General  for  Tax 
Administration.  1125  15th  Street,  Room 
700A,  Washington,  DC  20005.  202-622- 
4068.  Comments  will  be  made  available 
for  inspection  upon  written  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Creswell,  Assistant  Chief  Coimsel, 
Treasury  Inspector  General  for  Tax 
Administration,  1125  15th  Street,  Room 
700A,  Washington.  DC  20005.  202-622- 
4068. 

SUPPLEMENTARY  INFORMATION:  The 

Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  was  established 
pursuant  to  the  Internal  Revenue 
Seorvice  Restructimng  and  Reform  Act  of 
1998.  TIGTA's  duties  and  operating 
authority  are  set  forth  in  the  Inspector 
General  Act  of  1978,  5  U.S.C  app.  3. 
TIGTA  exercises  all  duties  and 
responsibilities  of  an  Inspector  General 
with  respect  to  the  Department  and  the 
Secretary  on  all  matters  relating  to  the 
Internal  Revenue  Service  (IRS).  TIGTA 
conducts,  supervises,  and  coordinates 
audits  and  investigations  relating  to  the 
programs  and  operations  of  the  IRS  and 
related  entities.  TIGTA  is 
organizationally  placed  within  the 
Department  of  the  Treasmy,  but  is 
independent  of  the  Department  and  all 
other  Treasury  offices. 

The  powers  and  responsibilities  of  the 
Office  of  Chief  Inspector  for  the  Internal 
Revenue  Service,  except  for  the 
conducting  of  backgroimd  checks  and 
the  providing  of  physical  security  were 
transferred  to  TIGTA.  The  following 
systems  of  records  maintained  by  the 
Chief  Inspector's  Office  of  the  Internal 
Revenue  Service,  published  at  63  FR 
69905-69913,  are  being  consolidated 
and  renamed  as  Treasmy /DO  .311- 
TIGTA  Office  of  Investigations  Files: 

IRS  60.001— Assault  and  Threat 
Investigation  Files.  Inspection; 

IRS  60.002— Bribery  Investigation 
Files.  Inspection; 

IRS  60.003— Conduct  hivestigation 
Files,  Inspection; 

IRS  60.004 — Disclosiue  Investigation 
Files,  Inspection; 

IRS  60.005— Enrollee  Applicant 
Investigation  Files,  Inspection; 


IRS  60.006— Enrollee  Charge 
Investigation  Files,  Inspection; 

IRS  60.007— Miscellaneous 
Information  File,  Inspection; 

IRS  60.009— Special  Inquiry 
Investigation  Files,  Inspection,  and 

IRS  60.010— Tort  hivestigation  Files, 
Inspection. 

This  amendment  reflects  the  transfer 
of  investigative  responsibihty  to  TIGTA. 

A  notice  of  final  rulemaking,  is  being 
published  separately  in  the  Federal 
Register  to  amend  31  CFR  1.36.  The 
amendment  reflects  the  consolidation  of 
the  above  systems  of  records  and 
transfers  the  responsibility  for  the 
systems  from  the  Internal  Revenue 
Service  (IRS)  to  the  Departmental 
Offices  (DO).  The  exemptions  claimed 
for  the  systems  of  records  were  last 
published  in  their  entirety  on  November 
21.  2000.  at  65  FR  69865. 

The  revised  system  of  records  report, 
required  by  the  Privacy  Act,  5  U.S.C. 
552a(r),  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
piursuant  to  Appendix  1  to  0MB 
Circular  A-130,  Federal  Agency 
Responsibilities  for  Maintaimng 
Records  About  Individuals,  9^ed 
November  30,  2000. 

The  revised  system  of  records, 
Treasury/DO  .311-TIGTA  Office  of 
Investigations  Files,  is  published  in  its 
entirety  below. 

Dated:  May  8,  2003. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 


Treasury/DO  .311 
SYSTEM  NAME: 

TIGTA  Office  of  Investigations  Files. 

SYSTEM  location: 

National  Headquarters,  Office  of 
Investigations.  1125  15th  Street,  NW., 
Washington,  DC  20005  and  Field 
Division  offices  listed  in  Appendix  A. 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  The  subjects  or  potential  subjects 
of  investigations;  (2)  The  subjects  of 
complaints  received  by  TIGTA;  (3) 
Persons  who  have  filed  complaints  with 
TIGTA;  (4)  Confidential  informants;  and 
(5)  TIGTA  Special  Agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Reports  of  investigations,  which 
may  include,  but  are  not  hmited  to. 
witnes^  statements,  affidavits, 
transcripts,  police  reports,  photographs, 
documentation  concerning  requests  and 


approval  for  consensual  telephone  and 
consensual  non-telephone  monitoring, 
the  subject's  prior  criminal  record, 
vehicle  maintenance  records,  medical 
records,  accident  reports,  insurance 
poficies.  police  reports,  and  other 
exhibits  and  documents  collected 
during  an  investigation;  (2)  Status  and 
disposition  information  concerning  a 
complaint  or  investigation  including 
prosecutive  action  and/or 
administrative  action;  (3)  Complaints  or 
requests  to  investigate;  (4)  General  case 
materials  and  documentation  including, 
but  not  limited  to.  Chronological  Case 
Worksheets  (CCW).  fact  sheets,  agent 
work  papers.  Record  of  Disclosure 
forms,  and  other  case  management 
documentation;  (5)  Subpoenas  and 
evidence  obtained  in  response  to  a 
subpoena;  (6)  Evidence  logs;  (7)  Pen 
registers;  (8)  Correspondence;  (9) 
Records  of  seized  money  and/or 
property;  (10)  Reports  of  laboratory 
examination,  photographs,  and 
evidentiary  reports;  (11)  Digital  image 
files  of  physical  evidence;  (12) 
Documents  generated  for  purposes  of 
TIGTA's  undercover  activities;  (13) 
Documents  pertaining  to  the  identity  of 
confidential  informants;  and,  (14)  Other 
documents  collected  and/or  generated 
by  the  Office  of  Investigations  during 
the  course  of  official  duties. 

AUTHOHmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  app.  3  and  5  U.S.C.  301. 
PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  maintain  information  relevant  to 
complaints  received  by  TIGTA  and 
collected  as  part  of  investigations 
conducted  by  TIGTA's  Office  of 
Investigations.  This  system  also 
includes  investigative  material 
compiled  by  the  IRS'  Office  of  the  Chief 
Inspector,  which  was  previously 
maintained  in  the  following  systems  of 
records:  Treasury/IRS  60.001-60.007 
and  60.009-60.010. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103.  Records 
other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies,  or  other  public 
authority  responsible  for  investigating 
or  prosecuting  the  violations  of,  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
a  potential  violation  of  civil  or  criminal 
law  or  regulation; 
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(2)  Disclose  information  to  a  Federal, 
State,  local,  or  other  pubUc  authority 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's, 
bureau's,  or  authority's  hiring  or 
retention  of  an  individual,  or  issuance 
of  a  security  clearance,  license,  contract, 
grant,  or  other  benefit; 

(3)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  TIGTA  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigatioq,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(4)  Disclose  information  to  a  court, 
magistrate  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
coimsel  or  witness  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  connection  with 
criminal  law  proceedings  or  in  response 
to  a  subpoena  where  arguably  relevant 
to  a  proceeding; 

(5)  Disclose  Information  to  the 
Department  of  Justice  for  the  purpose  of 
litigating  an  action  or  seeking  legal 
advice; 

(6)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2; 

(9)  Disclose  information  to  the  Equal 
Employment  Opportiinity  Commission, 
Merit  Systems  Protection  Board, 
arbitrators,  and  other  parties  responsible 
for  processing  personnel  actions  or 
conducting  administrative  hearings  or 
appeals,  or  if  needed  in  the  performance 
of  other  authorized  duties; 

(10)  In  situations  involving  an 
imminent  danger  of  death  or  physical 
injury,  disclose  relevant  information  to 


an  individual  or  individusds  who  are  in 
danger;  and 

(11)  Provide  information  to  other 
Offices  of  Inspectors  General,  the 
President's  Council  on  Integrity  and 
Efficiency,  and  the  Department  of 
Justice,  in  connection  with  their  review 
of  TIGTA's  exercise  of  statutory  law 
enforcement  authority,  pursuant  to 
Section  6(e)  of  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.A. 
Appendix  3. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPENSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  electronic  media. 

RETRIEVABILrTY: 

By  name.  Social  Security  Number, 
and/or  case  number. 

SAFEGUARDS: 

The  records  are  accessible  to  TIGTA 
personnel,  all  of  whom  have  been  the 
subject  of  background  investigations,  on 
a  need-to-know  basis.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign-on  protocols,  which  are 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons.  Paper  records  are  maintained 
in  locked  facilities  and/or  cabinets  with 
restricted  access. 

RETENTION  AND  DISPOSAL: 

Some  of  the  records  in  this  system  are 
maintained  and  disposed  of  in 
accordance  with  a  record  disposition 
schedule  approved  by  the  National 
Archives  and  Records  Administration. 
TIGTA  is  in  the  process  of  requesting 
approval  of  new  records  schedules 
concerning  all  records  in  this  system  of 
records.  Records  not  currently  covered 
by  an  approved  record  retention 
schedule  will  not  be  destroyed  imtil 
TIGTA  receives  approval  from  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Inspector  General  for 
Investigations,  Office  of  Investigations, 
TIGTA,  1125  15th  Street,  NW.,  Room 
700A,  Washington,  DC  20005. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  this 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  writing  in 
accordance  wiUi  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  appendix 
A.  Written  inquiries  should  be 
addressed  to  the  Office  of  Chief 
Counsel,  Disclosure  Section,  Treasury 
Inspector  General  for  Tax 


Administration,  1125  15th  Street,  NW., 
Room  700A,  Washington,  DC  20005. 
This  system  of  records  may  contain 
records  that  are  exempt  from  the 
notification,  access,  and  contesting 
records  requirements  pursuant  to  the  ' 
provisions  of  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procediu-es"  above. 

CONTESTING  RECORD  PROCEDURES: 
See  "Notification  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  the 
requirement  that  the  record  source 
categories  be  disclosed  pursuant  to  the 
provisions  of  5  U.S.C.  552a(j)(2)  and 
(k)(2).  Non-exempt  record  source 
categories  include  the  following: 
Department  of  the  Treasury  personnel 
and  records,  complainants,  witnesses, 
governmental  agencies,  tax  returns  and 
related  documents,  subjects  of 
investigations,  persons  acquainted  with 
the  individual  under  investigation,  third 
party  witnesses.  Notices  of  Federal  Tax 
Liens,  court  documents,  property 
records,  newspapers  or  periodicals, 
financial  institutions  and  other  business 
records,  medical  records,  and  insurance 
companies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Some  records  contained  within  this 
system  of  records  are  exempt  from  5 
U.S.C.  552a  (c)(3),  (c)(4),  (d)(1),  (d)(2), 
(d)(3),  (d)(4),  (e)(1),  (e)(2),  (e)(3), 
(e)(4)(G),  (e)(4)(H).  (e)(4)(I),  (e)(5),  (e)(8), 
(f),  and  (g)  of  the  I*rivacy  Act  pursuant 
to  5  U.S.C.  552a  (j)(2)  and  (k){2). 

Appendix  A 

Office  of  Investigations,  TIGTA 

Field  Division  SAC  Offices 

Treasury  IG  for  Tax  Administration,  401 

West  Peachtree  St.,  Atlanta,  GA  30365 
Treasury  IG  for  Tax  Administration,  550 

Main  Street.  Gincinnati,  OH  45202 
Treasury  IG  for  Tax  Administration,  200-W. 

Adams,  Ghicago,  IL  60606 
Treasury  IG  for  Tax  Administration,  4050 

Alpha  Rd.,  Dallas,  TX  75244-4203 
Treasury  IG  for  Tax  Administration,  600  17th 

St.,  Denver,  CO  80202 
Treasury  IG  for  Tax  Administration.  200  W. 

Forsyth  St.,  Jacksonville,  FL  32202 
Treasury  IG  for  Tax  Administration,  312  East 

First  Street,  Los  Angeles,  CA  90012 
Treasury  IG  for  Tax  Administration.  201 

Varick  Street,  New  York.  NY  10008 
Treasury  IG  for  Tax  Administration.  600 

Arch  Street,  Philadelphia,  PA  19106 
Treasury  IG  for  Tax  Administration,  1301 

Gay  Street,  Oakland,  CA  94612 
Treasury  IG  for  Tax  Administration,  New 

CarroUton  Federal  Blcig.,  5000  Ellin  Road. 

Lanham,  MD  20706 
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Treasury  IG  for  Tax  Administration,  1739-H 
Brightseat  Road,  Landover,  MD  20785 

Treasury  IG  for  Tax  Administration.  8484 
|Georgia  Ave..  Silver  Spring,  MD  20910 

[FR  Doc.  03-12795  Filed  5-21-03;  8:45  am] 

BIUING  COOE  481(MM-P 

-L : 

DEPARTMENT  OF  THE  TREASURY 

i 

Internal  Revenue  Service 
[EE-1 75-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-1 75-86, 
(TD  8357),  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans  (§§  1.401(k)-l, 
1.401(m)-l,  and  54.4979-1). 
DATES:  Written  comments  should  be 
received  on  or  before  July  21,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regidations  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-1 75- 
86. 

Abstract:  This  regulation  provide  the 
public  with  the  guidance  needed  to 
comply  vdth  sections  40(k),  401  (m),  and 
4979  of  the  Internal  Revenue  Code.  The 
regulation  afi^ects  sponsors  of  plans  that 
contain  cash  or  deferred  arrangements 


or  employee  or  matching  contributions, 
and  employees  who  are  entitled  to  make 
elections  under  these  plans. 

Current  Actions:  There  are  no  changes 
to  this  existing  regulation  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioii. 

Affected  Public:  Btisiness  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  and  state,  local,  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
355,500. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours;  1,060,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  Vcilid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retmn  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conaments  will  become  a  matter  of 
public  record. 

Conmients  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  16,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-12778  Filed  5-21-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5735  and  Schedule 
P  (Form  5735) 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
conmients. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5735,  Possessions  Corporation  Tax 
Credit  (Ubder  Sections  936  and  30A). 
and  Schedule  P  (Form  5735),  Allocation 
of  Income  and  Expenses  Under  Section 
936(h)(5). 

DATES:  Written  comments  should  be 
received  on  or  before  July  21.  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  Service,  Room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622-  . 
6665,  or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Possessions  Corporation  Tax 
Credit  (Under  sections  936  and  30A), 
and  Allocation  of  Income  and  Expenses 
Under  Section  936(h)(5). 

OMB  Number:  1545-0217. 

Form  Number:  Form  5735  and 
Schedule  P  (Form  5735). 

Abstract:  Form  5735  is  used  to 
compute  the  possessions  corporation  tax 
credit  under  sections  936  and  30A. 
Schedule  P  (Form  5735)  is  used  by 
corporations  that  elect  to  share  their 
income  or  expenses  with  their  affiliates. 
The  forms  provide  the  IRS  with 
information  to  determine  if  the 
corporations  have  computed  the  tax 
credit  and  the  cost-sharing  or  profit-split 
method  of  allocating  income  and 
expenses. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,371. 

Estimated  Time  Per  Respondent:  24 
hrs.,  53  min. 

Estimated  Total  Annual  Burden 
Hours:  34.126. 

The  following  pamgmph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  wiU  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bm-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  15,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-12779  Filed  5-21-03;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2438 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2438, 
Undistributed  Capital  Gains  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  July  21,  2003  to  be 
assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gleim  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Undistributed  Capital  Gains  Tax 
Return. 

OMB  Number:  1545-0144. 

Form  Number:  2438. 

Abstract:  Form  2438  is  used  by 
regulated  investment  companies  to 
compute  capital  gains  tax  on 
undistributed  capital  gains  designated 
imder  Internal  Revenue  Code  section 
852(b)(3)(D).  The  IRS  uses  this 
information  to  determine  the  correct  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  8 
hrs.,  35  mins. 

Estimated  Total  Annual  Burden 
Hours:  859. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxmis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  propei" 
performance  of  the  functioiis  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  colldfction 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-12780  Filed  5-21-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-1 85-84] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  resjSondent 
burden,  invites  the  general  public  and  , 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regidation.  LR-1 85-84  (TD 
8086).  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements  (§1.103-10(b)(2)(vi)). 
DATES:  Written  comments  should  be 
received  on  or  before  July  21.  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
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Service,  room  6411, 1111  Constitutiqn 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a^itional  information  or 
copies  of  the  wormation  collection 
should  be  dirmted  to  Allan' Hopkins  at 
Internal  ReveAe  Service,  room  6407, 
1111  Constitulon  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Election  of  $10  MiUion 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds; 
Supplemental  Capital  Expenditure 
Statements. 

OMB  Number:  1545-0940. 

Regulation  Project  Number:  LR-185- 
84. 

Abstract:  This  regulation  liberalizes 
the  procedure  by  which  a  state  or  local 
government  issuer  of  an  exempt  small 
issue  of  tax-exempt  bonds  elects  the  $10 
million  limitation  upon  the  size  of  such 
issue  and  deletes  the  requirement  to  file 
certain  supplemental  capital 
expenditure  statements. 


_* 


Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  6 
minutes.  ' 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whethw  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  15,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-12781  Filed  5-21-03;  8:45  am) 
BILUNG  CODE  4830-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  72 

[USCG-2001-10714] 

RIN  1625-AA34  (Formerly  RIN  2115-AG25) 

Update  of  Rules  on  Aids  to  Navigation 
Affecting  Buoys,  Sound  Signals, 
International  Rules  at  Sea, 
Communications  Procedures,  and 
Large  Navigational  Buoys 

Correction 

In  proposed  rule  document  03-11987 
beginning  on  page  25855  in  the  issue  of 


Wednesday,  May  14,  2003,  make  the 
following  correction: 

§72.05-10    [Corrected] 

On  page  25859,  in  §  72.05-10,  in  the 
third  column,  in  the  Note,  in  the  foiulh 
and  fifth  lines,  "http;// 
pollux.nss.nima.mil/pubs/USCGLL/ 
pubs    i    uscgU    list"  should  read, 
"http://pollux.nss.nima.mil/pubs/ 
USCGLL/pubs^_uscgll_list.htmr'. 

[FR  Doc.  C3-11987  Filed  5-21-03;  8:45  am] 

BILUNG  CODE  1S05-01-O 
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Part  n 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Designation  of  Critical  Habitat  for 
Five  Plant  Species  From  the  Northwestern 
Hawaiian  Islands,  Hawaii;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH09 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Five  Plant  Species  From  tlie 
Norttiwestem  Hawaiian  Islands,  Hawaii 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  five  of  six  plant 
species  known  historically  fi-om  the 
Northwestern  Hawaiian  Islands.  The 
five  species  are  Amaranthus  brownii, 
Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 


Sesbania  tomentosa.  A  total  of 
approximately  493  hectares  (1,219 
acres)  of  land  on  Nihoa,  Necker,  and 
Laysan  Islands  fall  within  the 
boundaries  of  the  seven  critical  habitat 
units  designated  for  the  five  species. 
This  critical  habitat  designation  requires 
the  Service  to  consult  under  section  7  of 
the  Act  with  regard  to  actions  carried 
out,  funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  We  solicited  data 
and  comments  fi'om  the  public  on  all 
aspects  of  the  proposed  rule,  including 
data  on  economic  and  other  impacts  of 
the  designation.  j 

DATES:  This  rule  becomes  effective  on 
June  23,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
docxunentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment. 


during  normal  business  hoiu's  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12(h)), 
there  are  six  plant  species  that,  at  the 
time  of  listing,  were  reported  from  the 
Northwestern  Hawaiian  Islands  (NWHI). 
Amaranthus  brownii,  Pritchardia 
remota,  and  Schiedea  verticillata  are 
endemic  to  the  NWHI,  while  Cenchrus 
agrimonioides,  Mariscus  pennatiformis, 
and  Sesbania  tomentosa  are  reported 
from  several  other  Hawaiian  islands  in 
addition  to  the  NWHI  (see  Table  1). 


Table  1.— Summary  of  Island  Distribution  of  Six  Species  From  the  NWHI 


Island  distribution 

Species 

Kauai 

Oahu 

Molokai 

Lanai 

Maui 

Hawaii 

NWHI.  Kahoolawe. 
Nilhau 

Amaranthus  brownii  (no  common  name) 

Cenchrus  agrimonioides  (kamanomano) 

Mariscus  pennatiformis  (no  common  name)  .. 
Pritchardia  remota  Houlu^ 

Nihoa  (C) 

C 

H 

H 

C 
C 

R    . 
R 

Kure  (H*),  Laysan  (H), 

H 

Midway  (H) 
Laysan  (C) 

Nihoa  (C),  Laysan(") 

Schiedea  verticillata  (no  common  name)  

Sestfania  tomentosa  (ohai)  

■ 

Nihoa  (C) 

«C 

C 

C 

H 

C 

C 

Niihau  (H),  Kahoolawe 

(C),  Necker  (C), 
Nihoa  (C) 

Key: 

C  (Curreni) — occurrence  last  observed  within  the  past  30  years.  •   ^ 

H  (Historical)— occurrence  not  seen  for  more  than  30  years. 

R  (Reported)— reported  from  undocumented  observations. 

*  Cenchrus  agrimonioides  var.  laysanensis  was  last  obsen/ed  23  years  ago. 

**  It  has  been  suggested  that  Pritchardia  remota  was  the  species  of  Pritchardia  once  extant  on  Laysan;  however,  this  is  not  known  for  certain. 

NWHI  include  Kure  Atoll,  Midway  Atoll,  and  Laysan.  Necker,  Nihoa  islands. 


Although  we  considered  designating 
critical  habitat  on  the  NWHI  for  each  of 
the  six  plant  species,  for  the  reasons 
described  below,  the  final  designation 
includes  critical  habitat  for  five  of  six 
plant  species.  Species  that  also  occur  on 
other  islands  may  have  critical  habitat 
designated  on  other  islands  in  previous 
or  subsequent  rulemakings. 


The  Northwestern  Hawaiian  Islands 

The  NWHI  are  a  chciin  of  islands  that 
extend  along  a  linear  path  for 
approximately  1,600  kilometers  (km) 
(1,000  miles  (mi))  in  a  northwestern 
direction  from  Nihoa  Island  to  Kure 
Atoll  and  include  the  following:  Nihoa 
Island,  Necker  Island,  French  Frigate 
Shoals,  Gardner  Pinnacles,  Maro  Reef, 


Laysan  Island,  Lisianski  Island,  Pearl 
and  Hermes  Atoll,  Midway  Atoll,  and 
Kure  Atoll  (Figure  1).  They  are  remnants 
of  once  larger  islands  that  have  slowly 
eroded  and  subsided  and  that  exist 
today  as  small  land  masses  or  coral 
atolls  covering  the  remnants  of  volcanic 
islands  (Department  of  Geography  1998; 
Service  1998).    f 
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Figure  1.  Northwestern  Hawaiian  Islands 


Nihoa  rises  approximately  274  meters 
(m)  (900  feet  (ft))  above  sea  level  and 
has  an  area  of  approximately  69  hectares 
(ha)  (171  acres  (ac)).  Its  steep 
topography  and  crater  shape  reveal  its 
volcanic  origin.  Necker  Island,  less  than 
92  m  (300  ft)  in  elevation  and  19  ha  (46 
ac)  in  area,  consists  of  thin-layered, 
weathered  lava  flows.  La  Perouse 
Piimacles  at  French  Frigate  Shoals  and 
Gardner  Pinnacles  are  the  last  exposed 
volcanic  remnants  in  the  archipelago. 
French  Frigate  Shoals  is  a  crescent- 
shaped  atoll  nearly  29  km  (18  mi) 
across.  More  than  a  dozen  small  sandy 
islands  dot  the  fringes  of  this  atoll.  Maro 
Reef  is  a  largely  submerged  area  marked 
by  breakers  and  a  few  pieces  of  coral 
that  intermittently  protrude  above  the 
waterline.  Laysan  Island  is 
approximately  405  ha  (1,002  ac)  in  size 
and  fringed  by  a  reef.  In  the  center  of  the 
island  is  a  52  ha  (129  ac)  hjrpersaline 
lagoon.  Lisianski  Island  is  147  ha  (364 
ac)  in  size  and  boimded  to  the  north  by 
an  extensive  reef  system.  The  central 
lagoon  once  found  on  this  island  has 
filled  with  sand.  Pearl  and  Hermes  Reef, 
an  inundated  atoll,  includes  nearly 
40,469  ha  (100,000  ac)  of  submerged 
reef  and  seven  small  sandy  islets 
totaling  less  than  34  ha  (85  ac).  Midway 
AtoU  is  approximately  8  km  (5  mi)  in 
diameter  and  includes  three  islands: 
Sand,  Eastern,  and  Spit.  Both  Sand  and 
Eastern  Islands  have  been  highly  altered 
by  man.  Kure  Atoll  is  the  northernmost 
exposed  land  in  the  Hawaiian 
archipelago.  Two  islands.  Green  and 
Sand,  are  found  on  the  southern  edge  of 
the  atoll  and  are  included  in  the  Hawaii 
State  Seabfrd  Sanctuary  System.  Green 


Island  was  altered  considerably  in  the 
past  and  today  suffers  from  enormous 
normative  species  problems  (Elizabeth 
Flint,  Service,  pers.  comm.,  2000). 

One  of  the  six  listed  plants  was 
historically  known  from  Kure  Atoll 
(Cenchrus  agrimonioides  var. 
laysanensis),  two  were  knov^rn  from 
Laysan  (C.  agrimonioides  var. 
laysanensis  and  Mariscus  pennatiformis 
ssp.  bryanii),  one  from  Midway  (C 
agrimonioides  var.  laysanensis),  four 
from  Nihoa  [Amaranthus  brownii, 
Pritchardia  remota,  Schiedea 
verticillata,  and  Sesbania  tomentosa), 
and  one  from  Necker  (Sesbttnia 
tomentosa)  (see  Table  1  above). 

Nihoa  (209  km  (140  mi)  from  Niihau) 
and  Necker  (an  additional  290  km  (180 
mi)  northwest  of  Nihoa)  are  the  islands 
in  the  northwestern  group  that  are 
closest  to  the  main  Hawaiian  Islands. 
Both  are  small,  residual  fragments  of 
volcanoes  that  formed  approximately 
7.2  and  10.3  million  years  ago, 
respectively  (Service  1986).  Although 
both  of  these  islands  were  uninhabited 
at  the  time  of  thefr  modem  discovery  in 
the  late  eighteenth  century,  there  is  an 
extensive  heiau  (indigenous  place  of 
worship  or  shrine)  complex  on  Necker, 
and  agricultiu-al  terraces  and  other 
Hawaiian  archaeological  features  can  be 
foimd  on  Nihoa  (Cleghom  1984; 
Department  of  Geography  1998;  Service 
1986). 

In  1892,  a  guano  mining  business 
began  operation  on  Laysan  and 
floiuished  until  1904.  Dxuing  this  time, 
rabbits  were  introduced  to  Laysan  for  a 
rabbit  canning  industry,  and  the  rabbits 
were  allowed  to  reproduce  and  roam 
freely  (Morin  and  Conant  1998;  Tomich 


1986).  This  failed  as  a  profitable 
business,  and  no  attempt  was  made  to 
control  the  number  of  rabbits  on  the 
island.  The  rabbits  were  finally 
eradicated  from  Laysan  Island  in  the 
early  1920s,  although  not  before  the 
vegetation  had  been  thoroughly 
devastated.  Since  then,  the  vegetation  of 
Laysan  has  recovered  to  a  remarkable 
degree,  although  some  species,  like  the 
native  palms  [Pritchardia  sp.)  (lolou), 
are  no  longer  natxually  extant  on  the 
island  (Tomich  1986;  E.  Flint,  pers. 
comm.,  2000). 

Midway  Atoll  was  discovered  and 
named  Middlebrook  Islands  in  1859  by 
Captain  Nick  Brooks.  The  atoll  was 
taken  into  possession  by  the  United 
States  in  1867,  and  in  1903,  President 
Theodore  Roosevelt  placed  the  atoll 
imder  the  control  of  the  U.S.  Navy.  In 
1935,  Pan  American  World  Airways  set 
up  an  airbase  for  the  weekly  Trans- 
Pacific  Fljdng  Clipper  Seaplane  service. 
In  1941,  the  Japanese  attacked  Midway 
Atoll  on  their  return  from  the  attack  on 
Pearl  Harbor.  In  1942,  the  United  States 
defeated  the  Japanese  Fleet  north  of  the 
atoll,  turning  the  tide  of  World  War  11 
in  the  Pacific.  In  1988,  the  atoll  was 
added  to  the  National  Wildlife  Refuge 
(NWR)  system,  and  in  1996,  the 
jurisdiction  of  Midway  Atoll  was 
transferred  from  the  U.S.  Navy  to  the 
Department  of  the  Interior  (Service 
2000).  Despite  this  evidence  of  human 
use,  these  islands  continue  to  support 
an  assemblage  of  endemic  plants  and 
animals  not  foimd  elsewhere  in  the 
archipelago  (Department  of  Geography 
1998). 
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Kure  Atoll  was  discovered  and  named 
in  1827  by  the  captain  of  a  Russian 
vessel.  Between  1876  and  1936, 
Australian  Copra  &  Guano  Ltd.  mined 
guano  from  Green  Island  and  Sand 
Island,  the  two  islands  that  make  up 
Kure  Atoll.  Mihtary  bases  were  built  on 
the  islands  dxu'ing  World  War  II,  and  a 
Loran  C  station  with  two  158  m  (518  ft) 
high  masts  was  operated  until  1998.  The 
towers  are  no  longer  on  the  islands.  The 
airstrip  built  on  Green  Island  is  no 
longer  usable,  and  landing  is  only 
possible  by  boat  (Service  1998a). 

Hawaiian  Islands  National  Wildlife 
Refuge 

The  reefs  and  islets  of  the 
Northwestern  Hawaiian  chain  from 
Nihoa  Island  through  Pearl  and  Hermes 
Atoll  are  protected  as  the  Hawaiian 
Islands  National  Wildlife  Refuge 
(HINWR).  The  HINWR  was  established 
in  1909  to  protect  the  large  colonies  of 
seabirds,  which  were  being  slaughtered 
for  the  millinery  trade,  and  a  variety  of 
other  marine  organisms,  including  sea 
turtles  and  the  critically  endangered 
Hawaiian  monk  seal  [Monachus 
schauinslandi),  as  well  as  to  address  the 
commercial  exploitation  of  wildlife 
resources  (Executive  Order  1019). 
Within  the  refuge's  boundaries  are  eight 
islands  and  atolls:  Nihoa,  Necker, 
French  Frigate  Shoals,  Gardner 
Pinnacles,  Maro  Reef,  Laysan,  Lisianski, 
and  Pearl  and  Hermes  Atoll.  There  is  no 
public  or  recreational  use  allowed  at 
HINWR.  Access  is  strictly  regulated    . 
through  a  permit  system  because  of  the 
sensitivity  of  the  organisms  on  these 
islands  to  human  disturbance  and  the 
high  risk  of  importation  of  nonnative 
plant  and  invertebrate  species.  For  those 
who  do  access  the  refuge,  strict 
quarantine  procedures  are  in  effect. 
Other  than  the  refuge  staff,  only 
individuals  conducting  scientific 
research  or  undertaking  natiiral  history 
film  recording  have  been  granted  official 
permission  to  visit  the  HINWR  (E.  Flint, 
pers.  comm.,  2002). 

Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve 

On  December  4,  2000,  President 
Clinton  issued  an  Executive  Order 
establishing  the  33,993,594  ha  (84 
million  ac)  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve. 
This  reserve  includes  the  marine  waters 
and  submerged  lands  of  the  NWHI  and 
covers  an  area  approximately  2,222  km 
(1,200  nautical  mi)  long  and  185  km 
(100  nautical  mi)  wide.  The  reserve  is 
adjacent  to  State  of  Hawaii  waters  and 
submerged  lands  and  the  Midway  Atoll 
NWR  and  includes  the  HINWR  outside 
of  State  waters. 


Discussion  of  Plant  Taxa 

Species  Endemic  to  the  Northwestern 
Hawaiian  Islands  - 

Amaranthus  brownii  (No  Common 
Name  (NCN)) 

Amaranthus  brownii,  a  member  of  the 
amaranth  family  (Amaranthaceae),  is  an 
herbaceous  annual  with  leafy  upright  or 
ascending  stems,  30  to  90  centimeters 
(cm)  (1  to  3  ft)  in  length.  The  slightly 
hairy,  alternate  leaves  are  long,  narrow, 
and  more  or  less  folded  in  half 
lengthwise.  The  species  is  monoecious, 
with  male  and  female  flowers  being 
found  on  the  same  plant.  Amaranthus 
brownii  can  be  distinguished  from  other 
Hawaiian  members  of  the  genus  by  its 
spineless  leaf  axils  (the  points  between 
the  stem  and  a  leaf  branch),  linear 
leaves,  and  indehiscent  (remaining 
closed  at  maturity)  fruits  (Wagner  et  ai, 
1999). 

The  growing  season  for  Amaranthus 
brownii  extends  from  December  to  June 
or  July.  Conant  (1985)  reported  finding 
plants  in  an  early  flowering  stage  in 
February  and  collected  seed  from  dead 
plants  during  June.  Phenology  may  vary 
somewhat  from  year  to  year,  depending 
on  rainfall  and  climatic  factors. 
Pollination  vectors,  seed  dispersal 
agents,  specific  environmental 
requirements,  and  limiting  factors  for 
this  species  are  unknown  (Service 
1998d). 

Amaranthus  brownii  is  ciurently  the 
rarest  native  [$tant  on  Nihoa  (Conant 
1985).  When  it  was  first  collected  in 
1923,  it  was  "most  common  on  the  ridge 
leading  to  Miller's  Peak,  but  abundant 
also  on  the  ridges  to  the  east"  (Herbst 
1977).  In  1983,  the  two  known  groups 
of  colonies  were  separated  by  a  distance 
of  0.4  km  (0.25  mi)  and  contained  a  total 
of  approximately  35  plants:  one 
occurrence  of  about  23  plants  near 
Miller's  Peak  and  a  second  occurrence 
of  approximately  a  dozen  plants  in  three 
small  groups  in  Middle  Valley.  No 
plants  have  been  seen  at  either  location 
since  1983,  even  though  Service  staff 
have  surveyed  for  the  species  annually 
(Service  1998d).  None  of  the  surveys 
conducted  since  1983  have  been 
conducted  in  the  winter  months  when 
this  aimual  species  is  easiest  to  find  and 
identify.  Access  to  the  island  is 
particularly  limited  diuing  the  winter 
due  to  difficidt  and  dangerous  landing 
conditions  (Cindy  Rehkemper,  Service, 
pers.  comm.,  2001). 

Amaranthus  brownii  typically  grows 
in  shallow  soil  on  rocky  outcrops.  It  is 
found  in  fully  exposed  locations  at 
elevations  between  30  and  242  m  (100 
and  800  ft).  Associated  native  plant  taxa 
include  Chenopodium  oahuense 


(aheahea),  Eragrostis  variabilis  (kawelu), 
Ipomoea  indica  (koali  awa),  Ipomoea 
pes-caprae  ssp.  brasiliensis  (pohuehue), 
Panicum  tonidum  (kakonakona), 
Scaevola  sericea  (naupaka),  Schiedea 
verticillata  (NCN),  Sicyos  pachycarpus 
(kupala),  Sida  fallax  (ilima),  and 
Solanum  nelsonii  (akia)  (Hawaii  Natural 
Heritage  Program  (HINHP)  Database 
2000). 

The  threats  to  Amaranthus  brownii  on 
Nihoa  include  competition  with  the 
normative  plant  Portulaca  oleracea 
(pigweed),  alteration  of  substrate,  fire, 
potential  introduction  of  rats  and  mice, 
human  disturbances,  a  risk  of  extinction 
from  naturally  occiuring  events  (such  as 
hurricanes),  and  reduced  reproductive 
vigor  due  to  the  small  niunber  of  extant 
individuals  (Service  1998d). 

Pritchardia  remote  (loulu) 

Pritchardia  remota,  a  member  of  the 
palm  family  (Arecaceae),  is  a  tree  4  to 
5  m  (13  to  16  ft)  tall  with  a  ringed,  wavy 
trimk  about  15  cm  (5.9  in)  in  diameter. 
The  rather  ruffled,  fan-shaped  leaves  are 
approximately  80  cm  (31  in)  in  diameter 
and  somewhat  waxy  to  pale  green  with 
a  few  tiny  scales  on  the  lower  surface. 
The  flowering  stalks,  which  can  be  up 
to  30  cm  (12  in)  in  length,  are  branched, 
and  the  flowers  are  arranged  spirally 
along  the  hairless  stalks.  Pritchardia 
remota  is  the  only  species  of  Pritchardia 
on  Nihoa  and  can  be  distinguished  from 
other  species  in  the  genus  by  its  wdvy 
leaves;  short,  hairless  inflorescences; 
and  small,  round  fruits  (Read  and  Hodel 
1999;  61  FR  43178). 

Pritchardia  remota  is  a  long-lived 
pereiuiial,  and  populations  on  Nihoa 
have  remained  stable  for  several  years. , 
Conant  (1985)  reported  finding  plants- 
with  fruit  and  flowers  in  the  spring  and 
sununer.  Phenology  may  vary  somewhat 
from  year  to  year,  depending  on  rainfall 
and  climatic  factors.  Pollination  vectors, 
seed  dispersal  agents,  specific 
environmental  requirements,  and 
limiting  factors  for  this  species  are 
unknown  (Service  1998d). 

Pritchardia  remota  occurs  on  Nihoa  at 
elevations  between  15  and  151  m  (50 
and  500  ft)  and  may  have  historically 
occurred  on  Laysan  Island  as  well 
(Beccari  and  Rock  1921).  Currently, 
Pritchardia  remota  is  known  from  four 
colonies  on  Nihoa  that  are  found  along 
0.2  km  (0.1  mi)  of  the  length  of  two 
valleys  on  opposite  sides  of  the  island, 
approximately  0.6  km  (0.4  mi)  apart. 
More  than  680  plants,  including 
seedlings,  are  found  in  West  Palm 
Valley  and  at  least  392  plants  are  found 
in  East  Palm  Valley  (HINHP  Database 
2000).  A  few  individuals  are  also  found 
at  the  bases  of  basalt  cliffs  on  the  steep 
outer  slopes  of  each  of  the  two  vaUeys 


(HINHP  Database  2000).  Pritchardia 
remota  is  also  present  in  a  shadehouse 
on  Laysan  Island  as  seedlings,  from 
seeds  collected  at  Nihoa  for  outplanting 
on  Laysan  as  part  of  identified  recovery 
efforts  for  this  species  (Service  1998d). 
Pritchardia  remota  is  one  of  the  few 
^      Hawaiian  members  of  the  genus  that 
*      occiu-s  in  relatively  dry  climates  like 
that  foimd  on  Nihoa.  Its  distribution  on 
Nihoa,  however,  may  be  related  to 
availability  of  water  since  many 
individuals  are  found  in  valleys  and 
near  freshwater  seeps  (Service  1998d). 
In  the  Pritchardia  remota  coastal  forest 
community,  this  species  assumes 
complete  dominance,  creating  a  closed 
canopy  and  imderstory  of  thick  Riyers  of 
fallen  fronds  (Gagne  and  Cuddihy  1999). 
Native  plants  which  occiu-  nearby 
include  Chenopodium  oahuense, 
Sesbania  tomentosa  (ohai),  Sida  fallax, 
and  Solanum  nelsonii,  (Service  1998d). 
The  threats  to  Pritchardia  remota  on 
Nihoa  include  competition  with 
nonnative  plants,  potential  introduction 
of  rats  and  mice,  possible  herbivory  by 
nonnative  insect  species,  fire,  hiunan 
disturbances,  a  risk  of  extinction  from 
naturally  occurring  events  (such  as 
landslides),  and  reduced  reproductive 
vigor  due  to  the  small  number  of  extant 
individuals  (Service  1998d). 

Schiedea  verticillata  (NCN) 

Schiedea  verticillata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
perennial  herbaceous  species,  which 
dies  back  to  an  enlarged  root  during  the 
dry  season.  Stems,  which  can  reach  0.4 
to  0.6  m  (1.3  to  2  ft)  in  length,  are  both 
upright  or  pendant  (drooping).  The 
stalkless  leaves  are  fleshy,  broad,  and 
pale  green  and  are  usually  arranged  in 
threes.  Schiedea  verticillata,  the  only 
member  of  its  genus  to  grow  in  the 
NWHI,  is  distinguished  from  other 
species  in  the  genus  by  its  exceptionally 
large  sepals  and  (usually)  three  leaves 
per  node  (Wagner  et  ai,  1999). 

Schiedea  verticillata  is  a  short-lived 
perermial.  Dr.  Steve  Weller,  University 
of  California  at  Irvine,  found  that 
Schiedea  verticillata  produces  more 
seeds  and  more  nectar  than  any  other 
species  in  its  genus.  It  also  has  the 
highest  degree  of  genetic  diversity 
among  individuals  of  any  species  in  the 
genus  (Service  1998d).  "This  species' 
reproductive  cycle  may  not  be  seasonal, 
since  Conant  (1985)  has  found  many  Ufe 
stages  simultaneously  throughout  the 
year.  Her  observations  also  indicate  that 
individual  plants  flower,  set  seed,  and 
disperse  seed  in  a  relatively  short  period 
of  time.  Pollination  vectors,  seed 
dispersal  agents,  specific  enviroiunental 
requirements,  and  limiting  factors  for 


this  species  are  unknown  (Service 
1998d). 

All  but  one  of  the  historic  colonies  of 
Schiedea  verticillata  are  known  to  be 
extant  on  Nihoa.  Colony  locations  and 
plant  numbers 'appear  to  shift,  but  total 
numbers  islandwide  have  remained 
relatively  stable  for  several  years.  Seven 
colonies,  containing  a  total  of  497 
individuals,  were  documented  between 
1980  and  1983  (HINHP  Database  2000). 
In  1992,  Service  staff  coimted  between 
170  and  190  plants  in  6  colonies.  In 
1996,  a  total  of  359  plants,  distributed 
in  10  colonies  primarily  on  the  western 
half  of  the  island,  were  identified,  with 
an  occiurence  of  13  plants  on  the  east 
spur  of  the  island  near  Turmel  Cave. 
Two  previously  imobserved  colonies  of 
2  and  99  plants  were  located  on  the 
north  cliffs  above  Miller's  Valley.  Other 
colonies  included  24  plants  at  Dog's 
Head,  37  plants  at  Devil's  Slide,  10 
plants  near  Miller's  Peak,  a  previously 
unknowm  occiurence  of  62  plants  on  the 
ridge  separating  West  and  West  Palm 
valleys,  80  plants  near  lower  West 
Valley,  28  individuals  near  Piimacle 
Peak,  and  4  plants  northeast  of  Pinnacle 
Peak  (Service  1998). 

Schiedea  verticillata  typically  grows 
in  rocky  scree,  soil  pockets,  and  cracks 
in  coastal  cliff  faces  and  in  Pritchardia 
remota  coastal  mesic  forest  at  elevations 
between  30  and  242  m  (100  and  800  ft). 
Associated  native  plant  taxa  include 
Eragrostis  variabilis,  Rumex  albescens 
(huahuako),  Tribulus  cistoides  (nohu), 
and  lichens  (HINHP  Database  2000). 

The  threats  to  Schiedea  verticillata  on 
Nihoa  include  competition  with 
nonnative  plant  species,  possible 
herbivory  by  nonnative  insect  species, 
potential  introduction  of  rats  and  mice, 
human  disturbances,  a  risk  of  extinction 
from  naturally  occurring  events  (such  as 
rockslides),  and  reduced  reproductive 
vigor  due  to  the  small  niunber  of 
individuals  (Conant  1985;  Service 
1998d). 

Multi-Island  Species 

Cenchrus  agrimonioides  Hcamanomanoj 

Cenchrus  agrimonioides,  a  short-lived 
perennial  member  of  the  grass  family 
(Poaceae),  has  leaf  blades  that  are  flat  or 
folded  and  a  prominent  midrib.  The 
species  is  distinguished  from  others  in 
the  genus  by  a  cylindrical  to  lance- 
shaped  bur  and  the  arrangement  and 
position  of  the  bristies  on  the  bur 
(O'Connor  1999;  Wagner  et  ai,  1999). 
The  two  varieties,  C.  agrimonioides  var. 
laysanensis  and  C.  agrimonioides  var. 
agrimonioides,  differ  from  each  other  in 
that  C.  agrimonioides  var.  laysanensis 
has  smaller  burs,  shorter  stems,  and 
narrower  leaves. 


Littie  is  known  about  the  life  history 
of  Cenchrus  agrimonioides.  It  has  been 
observed  to  produce  fruit  year  round 
(Service  1999),  but  other  information 
about  its  flowering,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown. 

Historically,  Cenchrus  agrimonioides 
var.  agrimonioides  was  known  from 
Oahu,  Lanai,  Maui,  and  (in  an 
imdocumented  report)  the  island  of 
Hawaii  (61  FR  53108;  65  FR  79192). 
Cenchrus  agrimonioides  var. 
laysanensis  was  historically  known 
from  Laysan  and  Midway  Islands  and 
Kure  Atoll  in  the  NWHI  but  has  not 
been  seen  there  since  about  1980 
(HINHP  Database  2000;  O'Connor  1999). 
It  occurred  on  coastal  sandy  substrate  in 
Scaevola  sericea-Eragrostis  variabilis 
scrub  at  an  elevation  of  5  m  (16  ft). 
Morin  and  Conant  (1998)  report  that  C. 
agrimonioides  var.  laysanensis 
disappeared  from  Laysan  before  1923, 
from  Midway  Atoll  sometime  shortiy 
after  1902,  and  was  last  seen  on  Green 
Island  (Kure  Atoll)  in  about  1980. 
Cenchrus  agrimonioides  var. 
laysanensis  has  not  been  relocated 
during  periodic  monitoring  on  Laysan 
for  more  than  20  years  and  has  not  been 
seen  on  Midway  during  recent  surveys 
in  1995  and  1999.  It  has  not  been  seen 
on  Kure  Atoll  for  over  20  years,  in  spite 
of  DOFAW's  annual  seabird  surveys  and 
a  botanical  survey  conducted  there  as 
recentiy  as  2001.  In  addition,  no  viable 
genetic  material  of  this  variety  is  known 
to  exist.  We  believe  that  it  is  extremely 
unlikely  that  individual  plants  will  be 
rediscovered  on  these  three  islands  and 
atolls. 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis  is  a  member, 
of  the  sedge  family  (Cyperaceae).  It  is  a 
short-lived  perennial  with  a  woody  root 
system  covered  with  brovra  scales.  The 
stout,  three-angled  stems  are  between 
0.4  and  1.2  m  (1.3  and  4  ft)  talL  This 
species  differs  from  other  members  of 
the  genus  by  its  slightiy  concave, 
smooth  stems;  the  length  and  number  of 
spikelets  (elongated  flower-clusters); 
leaf  width;  and  the  length  and  diameter 
of  stems.  The  two  subspecies,  M. 
pennatiformis  ssp.  bryanii  and  M. 
pennatiformis  ssp.  pennatiformis,  are 
distinguished  by  the  length  and  width 
of  the  spikelets;  shape  and  lengtK  of  the 
fruit;  and  color,  length,  and  width  of  the 
glumes  (scaly  floral  bracts)  (Koyama 
1990). 

At  the  time  Mariscus  pennatiformis 
was  listed  in  1994  (59  FR  94559),  we 
followed  the  taxonomic  treatments  in 
the  Manual  of  the  Flowering  Plants  of 
Hawaii  (Wagner  et  al.  1990).  Subsequent 
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to  this,  we  became  aware  of  a  new 
taxonomic  treatment  for  the  species  and 
plan  to  publish  a  notice  of  taxonomic 
change  to  formalize  this  change  after 
publication  of  this  final  rule. 

Individuals  of  Mariscus  pennatiformis 
on  Laysan  Island  were  closely 
monitored  for  10  years,  but  the  only 
flowering  observed  was  of  one 
individual  from  November  to  December, 
coinciding  with  record  high  rainfall 
(Service  1999).  Little  else  is  known 
about  this  plant's  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (Service  1999). 

Historically,  Mariscus  pennatiformis 
was  found  on  Kauai,  Oahu,  Maui, 
Hawaii,  and  Laysan  Island.  Ciurently, 
M.  pennatiformis  ssp.  pennatiformis  is 
foimd  on  Maui  while  M.  pennatiformis 
ssp.  bryanii  is  known  only  from  Laysan 
Island.  This  subspecies,  M. 
pennatiformis  ssp.  bryanii,  was  found 
until  recenUy  on  the  southeast  end  of 
the  central  lagoon  and  the  west  and 
northeast  sides  of  Laysan  (HINHP 
Database  2000;  Koyama  1990).  Numbers 
have  fluctuated  from  as  many  as  200  to 
only  1  individual  over  the  past  10  years. 
Ciurently,  a  single  occurrence  of  about 
200  individuals  of  M.  pennatiformis  ssp. 
bryanii  remains  on  the  southeast  end  of 
the  lagoon  (Service  1999). 

Mariscus  pennatiformis  ssp.  bryanii  is 
found  on  coastal  sandy  subsd^ate  at  an 
elevation  of  5  m  (16  ft).  Associated 
native  species  include  Cyperus 
laevigatas  (makaloa),  Eragwstis 
variabilis,  and  Ipomoea  sp.  (HINHP 
Database  2000;  Koyama  1990). 

The  threats  to  Mariscus  pennatiformis 
ssp.  bryanii  on  the  island  of  Laysan 
include  seed  predation  by  the 
endangered  Laysan  finch  (Telespiza 
cantons)  and  burrowing  activities  of 
nesting  seabirds.  The  native  plant 
Ipomoea  pes-caprae  (beach  morning 
glory)  is  another  possible  threat  since  it 
periodically  overgrows  Mariscus 
individuals  (Service  1999).  In  addition, 
native  Sicyos  spp.  (anunu)  vines, 
Eragrostis  variabilis,  and  Boerhavia 
repens  (alena)  appear  to  impede  natiu°al 
dispersal  of  Af.  pennatiformis  ssp. 
bryanii  into  other  suitable  locations 
(Schultz  2000). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  member  of  the 
legiune  family  (Fabaceae),  is  typically  a 
sprawling  short-lived  perennial  shrub  to 
small  tree.  Each  compoimd  leaf  consists 
of  18  to  38  oblong  to  elliptic  leaflets  that 
are  usually  sparsely  to  densely  covered 


with  silky  hairs.  The  flowers  are 
salmon-colored  tinged  with  yellow, 
orange-red,  scarlet,  or,  rarely,  pure 
yellow.  Sesbania  tomentosa  is  the  only 
endemic  Hawaiian  species  in  the  genus, 
differing  from  the  naturalized  Sesbania 
sesban  in  flower  color,  petal  and  calyx 
length,  and  the  number  of  seeds  per  pod 
(Geesink  ef  a7.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  Dr.        , 
David  Hopper  as  part  of  his  dissertation 
research  conducted  at  the  University  of 
Hawaii.  His  findings  suggest  that 
although  many  insects  visit  Sesbania 
flowers,  the  majority  of  successful 
pollination  is  accomplished  by  native 
bees  of  the  genus  Hylaeus  and  that 
colonies  at  Kaena  Point  on  Oahu  are 
probably  pollinator-limited.  Flowering 
at  Kaena  Point  is  highest  during  the 
winter-spring  rains  and  gradually 
declines  throughout  the  rest  of  the  year. 
Other  aspects  of  this  plant's  life  history 
are  unknown  (Service  1999). 

Currently,  Sesbania  tomentosa  occurs 
on  six  of  the  eight  main  Haweiiian 
Islands  (Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  and  Hawaii)  and  on 
Nihoa  and  Necker.  Although  once  found 
on  Niihau  and  Lanai,  it  is  no  longer 
extant  on  those  islands  (Geographic 
Decision  Systems  International  (GDSI) 
2000;  HINHP  Database  2000;  Service 
1999;  54  FR  56333).  On  Nihoa,  this 
species  has  been  described  as  relatively 
common  in  some  areas,  with  one 
population  consisting  of  several 
thousand  plants.  On  Necker  Island,  S. 
tomentosa  is  known  from  the  tops  of  all 
hills  of  the  main  island.  A  few 
individuals  are  found  on  the  Northwest 
Cape  as  well  (Service  1999). 

Sesbania  tomentosa  is  found  in 
shallow  soil  on  sandy  beaches  and 
dunes  in  Chenopodium  oahuense 
coastal  dry  shrubland  or  mixed  coastal 
dry  cliffs  at  elevations  up  to  84  m  (276 
ft)  (HINHP  Database  2000).  Associated 
plant  species  include  Pritchardia 
remota,  Scaevola  sericea,  Sida  fallax, 
and  Solanum  nelsonii  (Geesink  et  al. 
1999;  HINHP  Database  2000:  Service 
1999). 

The  primary  threats  to  Sesbania 
tomentosa  on  Nihoa  and  Necker  include 
competition  with  various  nonnative 
plant  species,  lack  of  adequate 
pollination,  potential  introduction  of 
rats  and  mice,  predation  by  nonnative 
insects,  and  fire  (Service  1999). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 


amended  (Act)  (16  U.S.C.  1531  et  seq.). 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document  Pritchardia 
remota  and  Sesbania  tomentosa  (as  S. 
hobdyi  and  S.  tomentosa  var. 
tomentosa)  were  considered 
endangered.  On  July  1,  1975,  we 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act. 
and  we  gave  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa  / 

named  therein.  As  a  result  of  that  "^ 

review,  on  June  16,  1976,  we  published 
a  propo&ed  rule  in  the  Federal  Register 
(41  FR  24523)  to  deterlnine  endangered 
status  piu-suant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
taxa,  including  Amaranthus  brovmii, 
Cenchrus  agrimonioides  var. 
laysanensis,  and  Sesbania  tomentosa. 
The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1,  1975,  Federal  Register 
publication  (40  FR  278^3). 

•  General  comments  received  in 
response  to  the  1976  proposal  were 
sxunmarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  bver  2 
years  old.  On  December  10,  1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16,  1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  updated  Notices 
of  Review  for  plants  on  December  15, 
1980  (45  FR  82479),  September  27,  1985 
(50  FR  39525),  February  21,  1990  (55  FR 
6183),  and  September  30, 1993  (58  FR 
51144).  We  listed  Amaranthus  brownii, 
Cenchrus  agrimonioides,  Mariscus 
pennatiformis,  Pritchardia  remota, 
Schiedea  verticillata,  and  Sesbania  ■ 
tomentosa  as  endangered  between  1994 
and  1996.  A  summary  of  the  listing 
actions  can  be  found  in  Table  2,  and  a 
summary  of  the  critical  habitat  actions 
can  be  found  in  Table  3. 


Table  2.— Summary  of  Listing  Actions  for  Six  Plant  Species  From  the  NWHI 


Species 


Amaranttius  brownii 

Cenchrus  agrimonioides 
Mariscus  pennatiformis  . 

Pritchardia  remota 

Schiedea  verticillata 

Sesbariia  tomentosa 


Federal  status 


Endangered 
Endangered 
Endangered 
Endangered 
Endangered 
Endangered 


Proposed  rule 


Date 


03/24/93 
10/2/95 
09/14/93 
03/24/93 
03/24/93 
09/14/93 


Federal  Register 


58  FR  15828 
60  FR  51417 
58  FR  48012 
58  FR  15828 
58  FR  15828 
58  FR  48012 


Final  rule 


Date        Federal  Register 


08/21/96 
10/10/96 
11/10/94 
08/21/96 
08/21/96 
11/10/94 


61  FR  43178 
61  FR  53108 
59  FR  56333 
61  FR  43178 
61  FR  43178 
59  FR  56333 


TJafBLE  3— Summary  of  Critical  Habitat  Actions,  to  Date,  for  Six  Plant  Species  From  the  Northwestern 

Hawaiian  Islands 


Species 


Amaranthus  brownii 

Cenchrus  agrimonioides 

Mariscus  pennatiformis  . 


Pritchardia  remota  ... 
Schiedea  verticillata 
Sesbania  tomentosa 


Proposed  critical  habitat  des- 
ignations or  nondeslgnations 


Date(s) 


05/14/02 
12/18/00 
04/03/02 
03/04/02 
12/18/00 
01/28/02 
04/03/02 
05/14/02 
05/28/02 
05/28/02 
05/14/02 
05/14/02 
11/07/00 
12/18/00 
12/29/00 
01/28/02 
04/03/02 
03/04/02 
04/05/02 
05/14/02 
05/28/02 
05/28/02 


Federal  Register 


67  FR 
65  FR 
67  FR 
67  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
65  FR 
65  FR 
65  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 


34522 

79192 

15856 

9806 

79192 

3940 

15856 

34522 

15856 

36968 

34522 

34522 

66808 

79192 

83158 

3940 

15856 

9806 

16492 

34522 

37108 

36968 


Final  critical  habitat 


Date(s) 


'  See  DATES  section  of  this  rule. 

At  the  time  each  of  the  six  plants  were 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  it  would  not  benefit  the  plant 
or  would  increase  the  degree  of  threat  to 
the  species.  The  not  prudent 
determinations  for  these  species,  along 
with  others,  were  challenged  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  2  F.  Supp.  2d  1280  (D.  Haw. 
1998).  On  March  9,  1998,  the  United 
States  District  Court  for  the  District  of 
Hawaii  directed  us  to  review  the 
prudency  determinations  for  245  listed 
plant  species  in  Hawaii,  including 
Amaranthus  brownii,  Cenchrus 
agrimonioides,  Mariscus  pennatiformis, 
Pritchardia  remota,  Schiedea 
verticillata,  and  Sesbania  tomentosa. 
Among  other  things,  the  court  held  that 
in  most  cases  we  did  not  sufficiently 
demonstrate  that  the  species  are 
threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  coiut 


V) 
05/14/03 


02/27/03 
05/15/03 


(') 

V) 
02/27/03 
03/18/03 
05/14/03 

n 


Federal  Register 


This  final  rule. 
68  FR  25934. 


68  FR  91 16 
68  FR  25934. 


This  final  rule. 
Ttiis  final  rule. 
68  FR  9116 
68  FR  12982. 
68  FR  25934. 
This  final  rule 


also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  (id.  at  1283-85). 

On  August  10,  1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  nondesignations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
nondesignations  for  the  remaining  145 
species  by  April  30,  2002  (Conservation 
Council  for  Hawaii  v.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw..  1998)). 

On  November  30.  1998,  we  pubhshed 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  more  than  100  responses 
from  individuals,  nonprofit    - 
organizations,  county  governments,  the 
State's  Division  of  Forestry  and  Wildlife 


(DOFAW),  and  Federal  agencies  (U.S. 
Department  of  Defense — Army,  Navy, 
Air  Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  would  cause 
economic  hardship,  chill  cooperative 
projects,  polarize  relationships  with 
hunters,  or  potentially  increase  trespass 
or  vandalism  on  private  lands.  In 
addition,  commenters  also  cited  a  lack 
of  information  on  the  biological  and 
ecological  needs  of  these  plants,  which, 
-they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
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would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands,  promote 
funding  for  management  of  these  plants, 
educate  the  public  and  State 
government,  and  protect  partnerships 
with  landowners  and  build  trust. 

On  November  7,  2000,  we  published 
the  first  of  the  coint-ordered  proposed 
critical  habitat  designations  or 
nondesignations  for  Kauai  and  Niihau 
plants  (65  FR  66808).  The  proposed 
critical  habitat  designations  or 
nondesignations  for  Maui  and 
Kahoolawe  plants  were  published  on 
December  18.  2000  (65  FR  79192),  for 
Lanai  plants  on  December  27.  2000  (65 
FR  82086),  and  for  Molokai  plants  on 
December  29.  2000  (65  FR  83158).  All 
of  these  proposed  rules  had  been  sent  to 
the  Federal  Register  by,  or  on, 
November  30,  2000,  as  required  by  the 
court's  order.  In  those  proposals,  we 
proposed  that  critical  habitat  was 
prudent  for  three  of  the  NWHI  species 
[Cencbrus  agrimonioides,  Mariscus 
pennatiformis,  and  Sesbania  tomentosa) 
that  are  reported  from  Kauai  and/or 
Niihau,  as  well  as  from  Maui  and 
Molokai.  Critical  habitat  was  proposed 
for  Cencbrus  agrimonioides  and 
Mariscus  pennatiformis  on  Maui,  and 
for  Sesbania  tomentosa  on  Kauai,  Maui, 
and  Molokai. 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earthjustice  to  the 
U.S.  District  Court  requesting  extension 
of  the  coiut  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30.  2002).  Maui 
and  Kahoolawe  (August  23,  2002),  Lanai 
(September  16,  2002),  and  Molokai 
(October  16,  2002),  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 

On  January  28,  2002,  we  published 
revised  proposed  critical  habitat 
designations  or  nondesignations  for 
plant  species  from  Kauai  and  Niihau  (67 
FR  3940),  for  plant  species  from  Lanai 
on  March  4.  2002  (67  FR  9806),  for  plant 
species  from  Maui  and  Kahoolawe  on 
April  3,  2002  (67  FR  15856),  and  for 
plant  species  from  Molokai  on  April  5, 
2002  (67  FR  16492);  these  proposals 
included  critical  habitat  on  one  or  more 
islands  for  three  of  the  NWHI  species: 
Cencbrus  agrimonioides,  Mariscus 
pennatiformis,  and  Sesbania  tomentosa. 

On  May  14,  2002,  we  published  the 
proposed  critical  habitat  designations  or 
nondesignations  for  plant  species  from 
the  NWHI  (67  FR  34522),  for  Hawaii 
Island  plants  on  May  28,  2002  (67  FR 
36968),  and  for  Oahu  plants  on  May  28, 
2002  (67  FR  37108).  These  proposed 
rules  were  sent  to  the  Federal  Register 


by  April  30.  2002.  as  required  by  the 
1998  court  order. 

In  the  May  14,  2002.  proposal,  critical 
habitat  was  proposed  for  493  ha  (1.219 
ac)  on  Nihoa.  Necker.  and  Laysan 
Islands.  In  that  proposed  rule,  we 
indicated  that  critical  habitat  was 
prudent,  and  we  proposed  critical 
habitat,  for  Amaranthus  brownii, 
Pritchardia  remota,  and  Schiedea 
verticillata.  We  also  proposed  critical 
habitat  for  Mariscus  pennatiformis  and 
Sesbania  tomentosa.  Critical  habitat  was 
not  proposed  for  Cencbrus 
agrimonioides  in  the  NWHI  because  the 
only  variety  of  that  species  that  occurs 
there.  C.  a  var.  laysanensis,  has  not  been 
seen  in  the  wild  for  over  20  years  and 
no  genetic  material  of  this  variety  is 
known  to  exist.  Publication  of  the 
proposed  rule  opened  a  60-day  public 
comment  period. 

On  July  11.  2002.  we  submitted  joint 
stipulations  with  Earthjustice  to  the  U.S. 
District  Court  requesting  extension  of 
the  court  orders  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Lanai  (December  30.  2002),  Kauai  and 
Niihau  (January  31,  2003).  Molokai 
(February  28,  2003),  Maui  and 
Kahoolawe  (April  18,  2003).  the 
Northwestern  Hawaiian  Islands  (April 
30.  2003),  Oahu  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
review  of  the  proposals,  address 
comments  received  during  the  public 
comment  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12.  2002. 

On  September  12,  2002,  we  published 
a  notice  announcing  the  availability  of 
the  draft  economic  analysis  on  the 
proposed  critical  habitat  for  NWHI  (67 
FR  57784).  We  accepted  comments  on 
the  draft  analysis  until  the  conunent 
period  closed  on  October  15,  2002. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  published  on 
May  14,  2002  (67  FR  34522),  we 
requested  that  all  interested  parties 
submit  written  comments  on  the 
proposed  designation  or  nondesignation 
of  critical  habitat  for  six  plant  species 
from  the  NWHI.  We  also  contacted  all 
appropriate  Federal.  State,  and  local 
agencies,  scientific  organizations,  and 
other  interested  parties  and  invited 
them  to  comment.  No  request  for  a 
public  hearing  was  received.  We 
received  individually  written  letters 
from  13  parties,  including  4  of  the  13 
designated  peer  reviewers.  2  State 
agencies.  2  branches  of  the  military,  and 
5  private  organizations  or  individuals. 


The  majority  of  commenters  supported 
the  designation  of  critical  habitat  for  the 
NWHI.  and  no  commenters  were 
expressly  opposed  to  the  designation. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1.  1994  (59  FR 
34270).  we  solicited  independent 
opinions  from  1 3  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  the  geographic  region  that 
the  species  occurs  in,  and  knowledge  of 
the  principles  of  island  conservation 
biology.  We  received  comments  from  \ 
four  of  these  individuals  who  generally 
supported  our  methods  and  conclusion 
and  who  provided  additional 
information.  Comments  received  from 
peer  reviewers  are  summarized  in  the 
following  section  and  were  considered 
in  the  development  of  the  final  rule. 

All  comments  received  were  reviewed 
for  substantive  issues,  notation  of  errors, 
and  new  information  regarding  critical 
habitat  for  Amaranthus  brownii, 
Cencbrus  agrimonioides,  Mariscus 
pennatiformis,  Pritcbardia  remota, 
Schiedea  verticillata,  and  Sesbania 
tomentosa.  Similar  comments  received 
were  grouped  into  four  general  issues 
and  are  addressed  in  the  following 
siunmary. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comments  One  peer  reviewer 
questioned  the  Service  for  considering 
all  three  critical  habitat  units  (Nihoa, 
Necker,  and  Laysan  Islands)  to  be 
critical  habitat  for  Amaranthus  brownii, 
Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 
Sesbania  tomentosa  as  there  is  no 
record  that  any  of  these  species 
occurred  on  all  three  islands  and  as  at 
least  one  species  (/.e.,  Mariscus 
pennatiformis  ssp.  bryanii)  is  a  single- 
island  endemic. 

Our  Response:  All  three  islands  are 
not  considered  to  be  critical  habitat  for 
all  five  of  the  species.  On  Nihoa  Island, 
critical  habitat  is  designated  for 
Amaranthus  brownii,  Pritcbardia 
remota,  Schiedea  verticillata.  and 
Sesbania  tomentosa.  On  Necker  Island, 
critical  habitat  is  designated  for 
Sesbania  tomentosa,  and  on  Laysan 
Island  critical  habitat  is  designated  for 
Mariscus  pennatiformis  and  Pritchardia 
remota  (as  a  recovery  population).  The 
critical  habitat  units  on  each  island  are 
designated  for  species  within  extant  or 
historic  range  or  within  areas  identified 
in  the  recovery  plans  for  conservation  of 
the  species. 


Issue  2:  Effects  of  Critical  Habitat 
Designation 

(2)  Comment:  One  peer  reviewer 
noted  that  while  the  designation  of 
critical  habitat  is  unlikely  to  have  a 
major  impact  on  the  future  of  NWHI 
plant  species,  it  would  increase 
awareness  of  the  unique  biological 
attributes  of  these  islands  and 
ultimately  increase  the  likelihood  that 
these  species  will  persist.  Another 
reviewer  supported  the  designation  of 
critical  habitat  stating  that  such 
designation  would  provide  an  added, 
and  much  needed,  layer  of  protection 
for  plant  habitat  insofar  as:  (1)  The 
Departments  of  the  Interior  and 
Commerce  disagree  on  the  seaward 
boundaries  of  the  HINWR;  (2)  the  State 
of  Hawaii  has  overlapping  jurisdiction 
with  the  HINWR;  (3)  a  public  process  is 
currently  in  motion  to  establish  a 
National  Marine  Sanctuary  in  the 
NWHI,  which  could  create  an  increased 
commercial  interest  in  eco-tourism  in 
the  area;  and  (4)  the  native  Hawaiian 
community  has  expressed  a  desire  for 
access  to  Nihoa  and  Necker  Islands  for 
ceremonial  purposes.  A  final  reviewer 
stated  that,  although  the  protection 
afforded  by  the  designation  of  critical 
habitat  is  unclear,  such  designation  has 
advocacy  value  because  the  courts  are 
more  likely  to  find  violations  of  the  Act 
for  listed  species  within  such  habitat. 

Our  Response:  Critical  habitat  is  one 
of  a  number  of  conservation  tools 
established  in  the  Act. 

(3)  Comment:  One  reviewer 
jicommented  that  the  Service  should 
'^consider  unoccupied,  historic  habitat 
that  falls  outside  of  the  HINWR  (i.e., 
Kiu-e  Atoll)  for  designation  as  critical 
habitat  as  some  plant  species  may  need 
to  be  re-introduced  into  such  habitat  to 
avoid  extinction.  Another  reviewer 
expressed  concern  that  the  Service  was 
restricting  the  designation  of  critical 
habitat  to  areas  within  the  HINWR  in 
order  to  avoid  public  controversy. 

Our  Response:  We  recognize  that  the 
long-term  conservation  of  the  NWHI 
species  is  dependent  upon  the 
protection  of  existing  populations  and 
the  establishment  and  protection  of 
additional  populations  within  the 
historic  range  (i.e.,  unoccupied  habitat) 
of  each  species  or  within  areas 
identified  in  the  recover}'  plans  for 
conservation  of  the  species.  As  such,  we 
examined  the  current  and  historically 
occupied  habitat,  and  areas  identified  in 
the  recovery  plans  for  conservation  of 
the  species.  For  Amaranthus  brownii, 
Pritchardia  remota,  and  Schiedea 
verticillata,  species  known  only  from 
the  islands  within  the  NWHI,  we  were 
able  to  locate  sites  within  the  HINWR 


that:  (1)  Contain  the  primary  constituent 
elements  that  are  essential  to  the 
conservation  of  one  or  more  of  the 
species;  (2)  are  within  the  historical 
range  or  are  identified  in  the  recovery 
plans  for  conservation  of  one  or  more  of 
the  species;  and  (3)  are  sufficient  to 
meet  oiu  overall  recovery  goals  for  these 
species.  For  Mariscus  pennatiformis,  the 
only  subspecies  knovvrn  from  the  NWHI 
is  M.  p.  ssp.  bryanii.  Critical  habitat  also 
is  designated  for  this  taxon  on  Laysan 
Island.  Critical  habitat  also  was 
designated  for  M.  p.  ssp.  pennatiformis 
on  Kauai  and  Maui  (68  FR  9116,  68  FR 
25934.  May  14,  2003)  and  is  proposed 
on  Oahu  (67  FR  37108).  Critical  habitat 
was  designated  on  Nihoa  and  Necker  for 
Sesbania  tomentosa  as  well  as  Kauai, 
Molokai.  and  Maui  (68  FR  9116.  68  FR 
12982.  68  FR  25934.  May  14.  2003)  and 
is  proposed  on  Oahu  and  the  island  of 
Hawaii  (67  FR  37108.  67  FR  36968). 

We  are  not  designating  critical  habitat 
for  Cencbrus  agrimonioides  at  this  time 
for  the  following  reasons:  C.  a.  var. 
laysanensis,  the  only  variety  of  this 
species  known  from  the  NWHI.  is 
historically  known  from  Laysan. 
Midway,  and  Kure  Atoll.  This  plant  has 
not  been  reported  on  Laysan  and 
Midway  for  over  70  and  100  years, 
respectively.  A  permanent  year-round 
camp  on  Laysan.  staffed  by  paid 
employees  and  volunteers,  conducts 
periodic  monitoring  of  both  native  and 
nonnative  plant  species,  and  C.  a.  var. 
laysanensis  has  not  been  seen  during 
these  monitoring  efforts.  On  Micfway.  C. 
a.  var.  laysanensis  was  not  seen  during 
the  most  recent  botanical  surveys  of 
1995  and  1999.  Cencbrus  agrimonioides 
var.  laysanensis  has  not  been  seen  on 
Kure  Atoll  for  over  20  years  though  the 
State  DOFAW  conducts  annual  seabird 
surveys  and  a  botanical  survey  was 
conducted  there  as  recently  as  2001.  In 
addition,  no  viable  genetic  material  of 
this  variety  is  known  to  exist  (see  D. 
Criteria  Used  to  Identify  Critical 
Habitat).  The  rediscovery  of  currently 
unknown  individual  plants  on  these 
three  islands  and  atolls  is  believed  to  be 
extremely  unlikely. 

(4)  Comment:  The  Office  of  Hawaiian 
Affairs,  a  State  agency,  commented  that 
critical  habitat  must  allow  traditional 
cultural  gathering  rights  of  Native 
Hawaiians  as  reflected  in  Article  XII  of 
the  State  constitution  and  upheld  by  the 
Hawaii  Supreme  Court  in  the  Public 
Access  Shoreline  Hawaii  and  Ka  Pa  akai 
o  Ka  Aina  decisions. 

Our  Response:  We  understand  and 
support  the  cultural  significance  of 
these  islands  to  the  Native  Hawaiian 
people,  and  it  is  our  policy  to  permit 
rehgious  and  ceremonial  gatherings  as 
long  as  they  do  not  result  in  effects  that 


are  deleterious  to  habitat  for  listed 
species  or  biota  of  the  islands  or  that 
could  compromise  human  safety. 
Typically,  access  to  Federal  lands  that 
are  designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat. 
However.  Nihoa.  Necker.  and  Laysan 
Islands,  and  their  surrounding  reefs,  are 
part  of  the  HINWR.  which  we  manage 
in  accordance  with  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966.  There  is  no  general  public 
or  recreational  use  allowed  at  HINWR. 
Access  is  strictly  regulated  through  a 
permit  system  because  of  the  sensitivity 
of  the  organisms  on  these  islands  to 
human  disturbance  and  the  high  risk  of 
importation  of  nonnative  plant  and 
invertebrate  species.  Other  than  the 
refuge  staff,  only  individuals  conducting 
scientific  research  or  undertaking 
natural  history  film  recording  have  been 
granted  official  permission  to  visit  the 
HINWR,  and  these  persons  are  required 
to  apply  for  a  Special  Use  Permit  and 
abide  by  the  terms  and  conditions  set 
forth  in  this  permit  in  order  to  ensure 
that  the  biological  iiUegrity,  diversity, 
and  environmental  health  of  the  refuge 
are  maintained  for  the  benefit  of  present 
and  future  generations  of  Americans  (E. 
Flint,  pers.  comm.,  2002).  Examples  of 
preventative  measures  put  in  place  by 
the  Special  Use  Permit  program  include 
quarantine  protocols  to  prevent 
introduction  of  unwanted  plants  or 
insects,  and  a  limitation  on  the  number 
of  people  on  the  island(s)  at  any  one 
time.  In  addition,  through  the  Special    ' 
Use  Permit  program,  we  are  able  to 
protect  the  Cultural  artifacts  present  on 
these  islands. 

Issue  3:  Species-Specific  Biological 
Comments 

(5)  Comment:  One  peer  reviewer 
found  it  unlikely  that  the  species  of 
Pritchardia  that  once  occurred  on 
Laysan  Island  would  have  been 
Pritchardia  remota.  Species  of  this 
genus  are  single-island  endemics,  and 
no  collections  of  Pritchardia  remota  are 
known  from  Laysan  Island.  This 
reviewer  did  feel  that  the  introduction 
of  Pritchardia  remota  to  Laysan  Island 
was  ecologically  appropriate  given  that 
there  is  suitable  habitat  for  the  species 
and  that  the  species  of  Pritcbardia  that 
once  occurred  on  Laysan  Island  is  no 
longer  extant. 

Our  Response:  The  now  extinct 
species  of  Pritchardia  that  once 
occurred  on  Laysan  Island  was  not 
clearly  identified:  however,  the  idea  that 
P.  remota  did  occur  on  Laysan  was 
suggested  by  Joseph  Rock  in  1921.  We 
have  revised  the  text  in  the  final  rule  to 
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reflect  the  uncertainty  of  the  species 
that  was  once  extant  on  Laysan. 
Pritchardia  remota  has  been 
reconunended  as  a  replacement  because 
it  is  believed  to  be  closest  to  the  species 
of  Pritchardia  that  once  was  present  on 
the  island.  The  recovery  plan  prepared 
for  three  plant  species  on  Nihoa  Island, 
including  P.  remota,  proposes 
establishing  a  population  on  Laysan 
Island  as  part  of  the  recovery  process  for 
this  species.  HINWR  staff  are  working 
with  staff  from  our  Ecological  Services, 
Pacific  Islands  Office,  in  this  effort.  At 
one  time,  there  were  11  palms 
outplanted  on  Laysan  from  seeds 
brought  directly  from  Nihoa  Island. 
These  survived  until  they  were  flooded 
by  high  lake  levels  and  died.  HINWR 
staff  now  have  approximately  400 
seedlings  (from  seeigathered  at  Nihoa 
Island)  in  a  shade  house  on  Laysan 
Island.  These  will  be  outplanted  to 
suitable  habitat  on  Laysan  (E.  Flint, 
pers.  conun.,  2002). 

(6)  Comment:  One  peer  reviewer 
commented  that  it  is  essential  that 
surveys  for  Amaranthus  brownii  be 
conducted  on  Nihoa  Island  in  the  winter 
to  maximize  its  dete_ction.  This  reviewer 
feels  that  it  is  inapptopriate  to 
recommend  protective  measures  for  a 
plant  whose  population  has  not  been 
assessed  in  20  years. 

Our  Response:  Amaranthus  brownii 
was  last  seen  on  Nihoa  Island  in  1983 
as  two  colonies  that  totaled  35  plants. 
We  have  surveyed  Nihoa  for  this  species 
for  over  20  years.  While  we  agree  that 
the  winter  months  are  the  optimal  time 
to  survey  for  this  winter  annual  species, 
as  it  is  more  easily  detected  during  this 
period,  access  to  the  island  during  this 
season  is  extremely  limited.  Landings 
during  the  winter  months  can  be 
difficult  and  dangerous  due  to  sea 
conditions  that  can  change  without 
warning,  stranding  visitors  on  an  island 
with  a  limited  source  of  fresh  water  and 
no  regular  food  supply.  Because 
Amaranthus  brownii  was  detected  on 
Nihoa  Island  in  1983  and  habitat 
conditions  are  the  semie,  we  consider 
the  species  to  be  extant  (as  a  seedbank) 
and  have  found  it  appropriate  to 
designate  critical  habitat  for  this  species 
on  Nihoa  Island. 

(7)  Comment:  One  peer  reviewer 
requested  that  the  Service  use  Cyperus 
pennatiformis,  the  currently  accepted 
name  for  Mariscus  pennatiformis. 
Concern  was  expressed,  as  the  current 
nomenclature  is  what  will  be  used  in 
scientific  and  grey  literature,  that  there 
could  be  confusion  otherwise.  The 
reviewer  also  noted  that  Cyperus 
pennatiformis  ssp.  bryanii  occurs  only 
on  Laysan  Island  and  that  C.  p.  ssp. 
pennatiformis  occiu-s  on  Kauai,  Maui, 


Oahu,  and  Hawaii.  As  such,  C.  p.  ssp. 
bryanii  should  be  acknowledged  as  a 
distinct  genetic  population,  even  if  the 
subspecies  are  not  separately  listed 
under  the  Act. 

Our  Response:  We  acknowledge  that 
the  current  accepted  nomenclature  for 
this  species  has  changed  since  the  final 
rule  listing  Mariscus  pennatiformis  as 
endangered  was  published  in  1994  (59 
FR  94559).  At  that  time,  however,  we 
followed  the  accepted  taxonomic 
treatment  in  The  Manual  of  Flowering 
Plants  of  Hawaii  (Wagner  et  al.  1990).  In 
the  revised  edition  of  the  manual 
(Wagner  et  al.  1^99),  the  species  has 
been  assigned  to  the  genus  Cyperus,  and 
its  subspecies  are  now  varieties  (Strong 
&  Wagner  1997;  Wagner  et  al.  1999).  We 
plan  to  publish  a  notice  revising  the 
name  for  this  species;  however,  this 
could  not  be  accomplished  prior  to  the 
completion  of  this  final  rule.  The 
discussion  of  Mariscus  pennatiformis  in 
the  section  on  Multi-Island  Species* 
under  "Discussion  of  Plant  Taxa"  states 
that  M.  p.  ssp.  bryanii  occiu-s  only  on 
Laysan  Island.  Listing  as  endangered  at 
the  species  level  provides  protection  for 
all  varieties  and  subspecies  of  the 
species.  Critical  habitat  is  designated  on 
Laysan  Island  for  M.  p.  ssp.  bryanii. 
Critical  habitat  was  designated  for  M.  p. 
ssp.  pennatiformis  on  Kauai  and  Maui 
(68  FR  9116.  68  FR  25934,  May  14, 
2003)  and  is  proposed  on  Oahu  (67  FR 
37108). 

(8)  Commept:  One  reviewer  expressed 
concerri*regarding  the  Service's  decision 
not  to  designate  critical  habitat  for 
Cenchrus  agrimonioides  var. 
laysanensis  because  the  taxon  had  not 
been  seen  in  the  wild  for  over  20  years 
and  no  viable  genetic  material  is  known 
to  exist.  The  reviewer  asserts  that  there 
have  been  no  comprehensive  botanical 
surveys  of  all  of  the  islands  where  the 
taxon  was  known  to  exist,  citing  that  the 
Service  had  made  a  similar  decision  for 
another  plant  species  on  Kauai,  only  to 
have  it  rediscovered. 

Our  Response:  Critical  habitat  is  not 
designated  for  Cenchrus  agrimonioides 
var.  laysanensis,  the  only  variety  of  this 
species  known  from  the  NWHI,  for  the 
following  reasons:  C.  a.  var.  laysanensis 
is  historically  known  from  Laysan, 
Midway,  and  Kure  Atoll.  This  plant  has 
not  been  reported  on  Laysan  and 
Midway  for  over  70  and  100  years, 
respectively.  A  permanent  year-round 
camp  on  Laysan,  staffed  by  paid 
employees  and  volunteers,  conducts 
periodic  monitoring  of  both  native  and 
nonnative  plant  species,  and  C.  a.  var. 
laysanensis  has  not  been  seen  during 
these  monitoring  efforts.  On  Midway,  C. 
a.  var.  laysanensis  was  not  seen  during 
the  most  recent  botanical  surveys  or 
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1995  and  1999.  Cenchrus  agrimonioides 
var.  laysanensis  has  not  been  seen  on 
Kure  Atoll  for  over  20  years  though  the 
State  DOFAW  conducts  aimual  seabird 
surveys  and  a  botanical  survey  was 
conducted  there  as  recently  as  2001 .  In 
addition,  no  viable  genetic  material  of 
this  variety  is  known  to  exist.  The 
rediscovery  of  currently  unknown 
individual  plants  on  these  three  islands 
and  atolls  is  believed  to  be  extremely 
imlikely  (see  D.  Criteria  Used  to  Identify 
Critical  Habitat). 

Issue  4:  Nonnative  Species 

(9)  Comment:  One  peer  reviewer 
commented  that  the  most  important 
factor  in  niaintaining  biota  on  these 
remote  islands  is  to  have  a  vigorous  and 
comprehensive  quarantine  system  and  a 
method  to  eliminate  and  investigate 
unauthorized  landings.  Additionally, 
the  reviewer  stressed  the  crucial  nature 
of  both  an  active  and  proactive 
eradication  and  management  scheme  for 
normative  species. 

Our  Response:  We  have  in  place 
quarantine  procedures  for  the  HINWR, 
which  include  very  strict  measures  to 
prevent  the  introduction  of  invasive 
invertebrate  and  vertebrate  species.  On 
.islands  where  invasive  normative 
species  have  aheady  been  introduced, 
we  are  implementing  measures  targeted 
at  their  eradication.  In  those  areas  where 
such  eradication  efforts  have  not  yet 
been  initiated,  we  are  gathering 
information  on  methods  by  which  we 
can  best  control  and  eliminate  invasive 
taxa.  Text  was  also  provided  in  the 
"Discussion  of  Plant  Taxa"  to  make  it 
clear  that  the  presence  of  rats  and  mice 
on  Nihoa,  Necker,  and  Laysan  was  a 
potential  threat  as  these  nonnative 
species  are  not  currently  present. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  critical 
habitat  proposal,  we  have  included  the 
following  several  changes  in  this  final 
rule: 

(1)  Based  upon  more  refined  CIS 
analysis,  we  corrected  the  total  land 
area,  498  ha  (1,232  ac)  proposed  as 
critical  habitat  for  Pritchardia  remota 
and  Mariscus  pennatiformis  on  Laysan 
Island  to  493  ha  (1,219  ac)  designated  as 
critical  habitat  for  Pritchardia  remota 
and  Mariscus  pennatiformis  on  Laysan 
Island. 

(2)  At  the  time  we  listed  Mariscus 
pennatiformis  (59  FR  94559),  we 
followed  the  taxonomic  treatment  in  the 
widely  used  and  accepted  Manual  of  the 
Flowering  Plants  of  Hawaii  (Wagner  et 
al.,  1990).  Since  that  time,  the  species 
has  been  assigned  to  the  genus  Cyperus  * 


(Wagner  et/al..  1999);  We  plan  to 
publish  a  notice  of  name  change  for 
Mariscus  pennatiformis  subsequent  to 
publishing  this  final  rule. 

(3)  We  revised  the  text  to  reflect  that 
the  species  of  Pritchardia  historically 
extant  on  Laysan  Island  is  uncertain  but 
that  it  had  been  suggested  that  the 
species  may  have  been  P.  remot/A       ^ 
(Wagner  et  al,  1999).  We  have  ^so    / 
revised  the  primary  constituents       ' 
elements  for  P.  remota  on  Laysai^  and 
Nihoa.  I 

(4)  We  revised  the  list  of  excluded, 
manmade  featiures  in  the  "Criteria  Used 
to  Identify  Critical  Habitat"  and  section 
17.99  "Critical  Habitat-Plants"  to  delete 
from  the  final  rule  reference  to  roads, 
aqueducts,  radar,  missile  launch  sites, 
airports,  paved  areas,  or  nual 
landscaping  because  these  features 
either  do  not  exist  on  these  islands  or 
do  not  contain  primary  constituent 
elements  for  these  plants  on  these 
islands. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiues  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featiu-es  that  were 
the  basis  for  determining  the  habitat  to 
be  cntical."  The  relationship  between  a 


species'  survival  and  its  recovery  has 
been  a  sovuce  of  confusion  to  some  in 
the  past.  We  believe  that  a  species' 
ability  to  recover  depends  on  its  ability 
to  survive  into  the  future  when  its 
recovery  can  be  achieved;  thus,  the 
concepts  of  long-term  survival  and 
recovery  are  intricately  linked. 
However,  in  the  March  15,  2001, 
decision  of  the  United  States  Coiul  of 
Appeals  for  the  Fifth  Circuit  [Sierra 
Club  V.  U.S.  Fish  and  Wildlife  Service  et 
al.,  245  F.3d  434)  regarding  a  not 
prudent  finding,  the  court  found  our 
definition  of  destruction  or  adverse 
modification  as  currently  contained  in 
50  CFR  402.02  to  be  invalid,  hi  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  habitat  in  areas 
known  to  be  occupied  at  the  time  of 
listing  must  contain  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection.  Outside 
the  areas  known  to  have  been  occupied 
at  the  time  of  listing,  an  area  must  be 
essential  to  the  conservation  of  the 
species  in  order  to  qualify  for 
designation.  Thus,  critical  habitat 
designations  identify,  to  the  extent 
known,  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life-cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  believe  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Our  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species' 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  indicate  that  the 
conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  we  will  not 
designate  critical  habitat  in  areas 


outside  the  geographic  area  occupied  by 
the  species. 

Oiu-  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  imder 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  7(a)(2) 
jeopardy  standard  and  section  9 
prohibitions,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  specifically 
anticipate.that  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  futiu-e 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome.  Fiuthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species. 

A.  Prudency 

The  designation  of  critical  habitat  is 
not  prudent  when  the  species  is 
threatened  by  taking  or  other  human 
activity,  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  species  (50 
CFR  424.12(a)(1)). 
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To  determine  whether  critical  habitat 
MTOuld  be  prudent  for  Amaranthus 
brownii,  Pritchardia  remota,  and 
Schiedea  verticillata,  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
order.  Due  to  low  numbers  of 
individuals  and  populations  and  their 
inherent  immobility,  the  three  plants 
may  be  vulnerable  to  uiuestricted 
collection,  vandalism,  or  disturbance, 
though  this  is  unlikely  given  their 
inaccessibility.  Recently,  we  received 
information  on  the  commercial  trade  in 
palms  conducted  through  the  Internet 
(Grant  Canterbury,  Service,  in  litt., 
2000).  Several  nurseries  advertise  and 
sell  seedlings  and  young  plants, 
including  13  species  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected,  including 
Pritchardia  remota.  While  we  have 
determined  that  designation  of  critical 
habitat  is  not  prudent  for  other  species 
of  Pritchardia  because  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection  (65  FR 
66808.  65  FR  83158).  we  do  not  believe 
this  species  is  threatened  by  these  same 
activities  because  of  its  inaccessibility. 
Nihoa  is  more  than  273  km  (170  mi) 
from  Lihue,  Kauai,  and  more  than  1,600 
•km  (1,000  mi)  from  Midway.  It  is  a  part 
of  the  HINWR,  and  a  permit  is  required 
for  access  to  the  island.  Access  to  the 
island  is  further  limited  due  to  difficult 
and  dangerous  landing  conditions. 
Passengers  must  be  dropped  off  and  the 
boat  sent  back  out  to  sea,  as  there  are  no 
mooring  docks  or  beaches.  The  boat 
must  retiun  later  to  pick  up  the 
passengers,  when  conditions  allow.  Sea 
conditions  are  apt  to  change  without 
warning,  stranding  visitors  on  this 
inhospitable  island  that  has  no  fresh 
water  and  no  regular  food  supply  (C. 
Rehkemper,  pers.  comm.,  2001). 

We  examined  the  evidence  available 
for  Amaranthus  brownii  and  Schiedea 
verticillata  and  have  not,  at  this  time, 
found  specific  evidence  of  taking, 
vandalism,  collection,  or  trade  of  these 
taxa  or  of  similar  species.  Therefore, 
consistent  with  applicable  regulations 
(50  CFR  424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  believe  that  these  three  species  are 
ciurently  threatened  by  taking  or  other 
human  activity,  which  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

Therefore,  we  beUeve  that  designation 
of  critical  habitat  is  prudent  for 
Amaranthus  brownii,  Pritchardia 
remota.  and  Schiedea  verticillata.  The 
reasons  why  we  believe  designation  of 
critical  habitat  is  prudent  for  Sesbania 
tomentosa  and  Mariscus  pennatiformis 


are  contained  in  the  final  rules 
published  on  January  9,  2003,  and 
February  27,  2003,  respectively  (68  FR 
1220  and  68  FR  9116).  The  reasons  why 
we  believe  designation  of  critical  habitat 
is  prudent  for  Cenchrus  agrimonioides 
are  contained  in  the  final  rule  published 
on  January  9.  2003  (68  FR  1220). 
Although  critical  habitat  for  Cenchrus 
agrimonioides  is  not  being  designated 
on  the  NWHI  (as  it  has  not  been  seen 
there  for  over  20  years  and  no  viable 
genetic  material  exists),  we  are 
designating  critical  habitat  for  this 
species  on  Maui  (68  FR  25934,  May  14, 
2003). 

B.  Methods 

As  required  by  theiAct  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Amaranthus  brownii, 
Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 
Sesbania  tomentosa.  Using  the  best 
information  available,  we  could  not 
identify  areas  in  the  NWHI  that  are 
essential  for  Cenchrus  agrimonioides  for 
the  reasons  described  in  section  D. 
Criteria  Used  to  Identify  Critical 
Habitat.  This  information  included  the 
known  locations  and  site-specific 
species  information  from  the  HINHP 
database  and  our  own  rare  plant 
database;  species  information  from  the 
Center  for  Plant  Conservation's  (CPC) 
rare  plant  monitoring  database  housed 
at  the  University  of  Hawaii's  Lyon 
Arboretiun;  islandwide  Geographic 
Information  System  (GIS)  coverages 
(e.g.,  vegetation,  soils,  annual  rainfall, 
elevation  contours,  landownership);  the 
final  listing  rules  for  these  species;  the 
May  14,  2002,  proposal  of  critical 
habitat;  information  received  during  the 
public  comment  period;  recent 
biological  surveys  and  reports;  recovery 
plans  for  these  species;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  and  Pacific  Plant 
Recovery  Coordinating  Committee 
(HPPRCC)  (see  also  the  discussion 
below)  (CPC  in  litt.  1999;  GDSI  2000; 
HINHP  Database  2000;  HPPRCC  1998; 
Service  1998d,  1999;  59  FR  56333;  61 
FR  43178;  61  FR  53108;  65  FR  83158; 
67  FR  16492;  67  FR  34522). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 


Plants  (Service  1999).  The  HPPRCC 
expects  that  there  will  be  subsequent 
efforts  to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was  j 

identified  by  the  HPPRCC  as 
inadequately  siUA^eyed  has  now  been 
surveyed  to  some  degree.  New  loca^on 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species    > 
clusters  (areas  that  included  listed 
species,  as  well  as  candidate  species 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rule 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations. 

C.  Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
requirements  of  Amaranthus  brownii, 


Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 
Sesbania  tomentosa  is  described  in  the 
"Background"  section  of  this  final  rule. 

All  areas  designated  as  critical  habitat 
are  within  the  historical  range  or  have 
been  identified  in  the  recovery  plans  for 
these  species  as  sites  for  conservation  of 
one  or  more  of  the  five  species  at  issue, 
and  contain  one  or  more  of  the  physical 
or  biological  features  (primary 
constituent  elements)  essential  for  the 
conservation  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  five  species  for  which  we  are 
designating  critical  Jiabitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
features  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 
by  the  type  of  plant  community  (e.g., 
Pritchardia  remota  mesic  coastal  forest), 
associated  native  plant  species,  locale 
information  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  gulches),  and  elevation. 
The  habitat  features  provide  the 
ecological  components  required  by  the 
plant.  The  type  of  plant  community  and 
associated  native  plant  species  indicate 
specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  as  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  SUPPLEMENTARY 
information:  Discussion  of  Plant  Taxa 
section  above,  constitute  the  primary 
constituent  elements  for  these  species  in 
the  NWHI. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

The  Service  considered  a  number  of 
factors  in  the  selection  and  proposal  of 
specific  boundaries  for  critical  habitat. 
For  each,  the  overall  recovery  strategy 
outlined  in  the  recovery  plans  includes: 
(1)  Stabilization  of  existing  wild' 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
within  historic  range  or  within  areas 
identified  in  the  recovery  plans  for 
conservation  of  the  species,  and  (4) 
research  on  species  biology  and  ecology 
(Service  1998d,  1999).  Thus,  the  lof%- 
term  recovery  of  these  species  is 
dependent  upon  the  protection  of    • 


existing4)opulation  sites  and  potentially 
suitable  unoccupied  habitat  within  their 
historic  range. 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g.,  a 
population  viability  analysis)  to  identify 
the  optimal  number,  size,  and  location 
of  critical  habitat  units  needed  to 
achieve  recovery  (Beissinger  and  ♦ 
Westphal  1998;  Burgman  et  al.  2001; 
Ginzburg  et  al.  1990;  Karieva  and 
Wennergren  1995;  Menges  1990; 
Murphy  et  al.  1990;  Taylor  1995).  At 
this  time,  and  consistent  with  the  listing 
of  these  species  and  their  recovery 
plans,  the  best,  available  information 
leads  us  to  conclude  that  the  current 
size  and  distribution  of  the  extant 
populations  are  not  sufficient  to  expect 
a  reasonable  probability  of  long-term 
siuA'ival  and  recovery  of  these  plant 
species.  We  used  the  same  information, 
along  with  the  opinions  of  scientists 
familiar  with  these  species,  to  identify 
potentially  suitable  habitat  within  the 
known  historic  range  of  each  species. 

The  recovery  goals  stated  in  the 
recovery  plans  for  these  species  include 
the  following:  Establishment  of  8  to  10 
populations  with  a  minimum  of  300 
mature,  reproducing  individuals  per 
population  for  Mariscus  pennatiformis 
and  Sesbania  tomentosa  distributed 
among  the  islands  of  each  species 
known  historic  range  (Service  1999).  For 
purposes  of  this  discussion,  a 
population,  as  definied  in  the  recovery 
plan  for  these  species,  is  a  unit  in  which 
the  individuals  could  be  regularly  cross- 
pollinated  and  influenced  by  the  same 
small-scale  events  (such  as  landslides), 
and  which  contains  a  minimum  of  300 
mature,  reproducing  individuals  for 
these  short-lived  perennial  species 
(Service  1999). 

Within  the  five  species  at  issue,  there 
are  three  exceptions  to  this  general 
recovery  goal  of  8  to  10  populations  for 
species  that  are  believed  to  be  very 
narrowly  distributed.  The  recovery  goals 
for  Amaranthus  brownii,  Pritchardia 
remota,  and  Schiedea  verticillata 
include  one  to  three  additional  colonies 
of  each  species  on  an  island  other  than 
Nihoa  (Service  1998d).  In  the  case'of 
Pritchardia  remota,  Laysan  Island 
should  be  considered,  since  a  palm  that 
may  have  been  this  species  formerly 
occurred  there.  For  Amaranthus  brownii 
and  Schiedea  verticillata,  Necker  Island 
should  be  considered  since  it  is  adjacent 
to  Nihoa,  has  similar  habitat,  and  is 
protected  as  a  U.S.  Fish  and  Wildlife 
Service  refuge  (Service  1998d).  Should 
establishment  of  one  to  three  colonies  of 
any  or  all  of  these  taxa  on  an  island 
other  than  Nihoa  occur,  delisting  may 


be  considered  when  they  have  reached 
a  minimum  of  100  mature  individuals 
per  colony  for  Pritchardia  remota,  a 
minimum  of  300  mature  individuals  per 
colony  for  Schiedea  verticillata,  and  a 
minimum  of  500  matine  individuals  for 
Amaranthus  brownii.  Each  colony 
should  be  stable  or  increasing  for  a 
minimum  of  five  consecutive  years.  If 
the  establishment  of  additional  colonies 
on  an  island  other  than  Nihoa  proves 
infeasible  for  these  taxa,  they  may  be    * 
considered  recovered  if  five  colonies  of 
each  species  reach  the  population 
targets  described  above  (Service  1998d). 
The  critical  habitat  designations  reflect 
these  exceptions  for  these  species. 

By  adopting  these  specific  recovery 
objectives,  the  adverse  effects  of  genetic 
inbreeding  and  random  environmental 
events  and  catastrophes,  such  as 
landslides,  hurricanes,  or  tsunamis, 
which  could  destroy  a  large  percentage 
of  a  species  at  any  one  time,  may  be 
reduced  (Menges  1990;  Podolskv  2001). 
These  recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  .piology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  etal.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life  history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

Many  aspects  of  species  life  history 
are  considered  to  determine  guidelines 
for  species'  interim  stability  and 
recovery,  including  longevity,  breeding 
system,  growth  form,  fecimdity,  ramet  (a 
plant  that  is  an  independent  member  of 
a  clone)  production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  generally  poorly 
studied,  and  the  only  one  of  these 
characteristics  that  can  be  uniformly 
determined  for  all  Hawaiian  plant 
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species  is  longevity  {i.e.,  long-lived 
perennial,  short-lived  perennial,  and 
annual).  In  general,  long-lived  woody 
perennial  species  would  be  expected  to 
be  viable  at  population  levels  of  50  to 
250  individuals  per  population,  while 
short-lived  perennial  species  would  be 
viable  at  population  levels  of  1,500  to 
2,500  individuals  or  more  per 
population.  The  HPPRCC  revised  these 
population  numbers  for  Hawaiian  plant 
species  due  to  the  restricted  distribution 
of  suitable  habitat  and  the  likelihood  of 
smaller  genetic  diversity  of  several 
species  that  evolved  from  a  single.^ 
introduction.  For  recovery  of  Hawaiian 
plants,  the  HPPRCC  recommended  a 
general  recovery  guideline  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennial 
species,  300  mature,  reproducing 
individuals  per  population  for  short- 
lived perennial  species,  and  500  mature, 
reproducing  individuals  per  population 
for  annual  species  (HPPRCC  1994). 
The  HPPRCC  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  of  multi-island  plant 
species  and  establishment  of  additional 
colonies  on  other  islands  for  Nihoa 
plant  species  in  order  to  address  the 
numerous  risks  to  the  long-term  survival 
and  conservation  of  these  species. 
Although  absent  the  detailed 
information  inherent  to  population 
viability  anedysis  models  (Burgman  et 
al.  2001),  this  approach  employs  two 
widely  recognized  and  scientifically 
accepted  goals  for  promoting  viable 
populations  of  listed  species:  (1)  The 
creation  or  maintenance  of  multiple 
populations  so  that  a  single  or  series  of 
catastrophic  events  cannot  destroy  the 
entire  listed  species  (Luijten  et  al.  2000; 
Menges  1990;  Quintana-Ascencio  and 
Menges  1996);  and  (2)  increasing  the 
size  of  each  population  in  the  respective 
critical  habitat  units  to  a  level  where  the 
threats  of  genetic,  demographic,  and 
normal  envirorunental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  200Q; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
etal.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  (or  colonies)  and  the  larger 
the  size  of  each  population  (or  colony), 
the  lower  the  probability  of  extinction 
(Meffe  and  Carroll  1996;  Raup  1991). 
This  basic  conservation  principle  of 
redundancy  when  applied  to  Hawaiian 
plant  species  reduces  the  threats 
represented  by  a  fluctuating 
enviroiunent  and  offers  the  species  a 
greater  likelihood  of  achieving  long- 
term  survival  and  recovery.  Conversely, 
loss  of  one  or  more  of  the  plant 
popidations  (colonies)  within  any 


critical  habitat  unit  could  result  in  an 
increase  in  the  risk  that  the  entire  listed 
species  may  not  survive  and  recover. 
Similarly,  actions  that  eliminate,  or 
reduce  the  function  of,  a  primary 
constituent  element  could  result  in  an 
increase  in  the  risk  of  adverse 
modification  of  critical  habitat. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  more  susceptible  to  the 
variations  and  weather  fluctuations 
affecting  quality  and  quantity  of 
available  habitat,  as  well  as  direct 
pressure  from  hundreds  of  species  of 
nonnative  plants  and  animals. 
Establishing  and  conserving  the  specific 
target  number  of  populations  or  colonies 
on  one  or  more  islcuids  within  the 
historic  range  of  the  species  will 
provide  each  species  with  a  reasonable 
expectation  of  persistence  and  eventual 
recovery,  even  with  the  high  potential 
that  one  or  more  of  these  populations 
will  be  eliminated  by  normal  or  random 
adverse  events,  such  as  the  hurricanes 
which  occurred  in  1982  and  1992  on  the 
island  of  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992). 
Based  upon  this  information,  \^e 
conclude  that  designation  of  adequate 
suitable  habitat  to  meet  recovery  goals 
for  these  five  plant  species  is  essential 
to  give  each  of  the  species  a  reasonable 
likelihood  of  long-term  svirvival  and 
recovery. 

All  currently  or  historically  occupied 
sites  or  sites  identified  as  conservation 
areas  within  the  recovery  plans  for  these 
species,  containing  one  or  more  of  the 
primary  constituent  elements 
considered  essential  to  the  conservation 
of  the  five  plant  species  were  examined 
to  determine  if  special  management 
considerations  or  protection  are 
required.  We  reviewed  all  available 
management  information  on  these 
plants  at  these  sites  including  published 
and  unpublished  reports,  siuveys,  and 
plans;  internal  letters,  memos,  trip 
reports;  and,  section  7  consultations. 
Additionally,  we  contacted  staff  of  the 
HINWR  to  discuss  their  current 
management  for  these  plants  on  national 
wildlife  refuge  lands. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  require 
"special  management  considerations  or 
protections."  In  determining  and 
weighing  the  relative  significance  of  the 
threats  that  would  need  to  be  addressed 
in  management  plans  or  agreements,  we 
considered  the  following: 


— The  factors  that  led  to  the  listing  of 
the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
For  all  or  nearly  all  endangered  plants 
in  the  NWHI,  the  major  threats 
include  adverse  impacts  due  to 
nonnative  plants  and  invertebrates, 
seed  or  fruit  predation  by  rats  and 
mice,  and  fire  (USFWS  1998d,  1999; 
59  FR  56333;  61  FR  43178). 
— The  recommendations  from  the 
HPPRCC  in  their  1998  report  to  the 
Service  ("Habitat  Essential  to  the 
Recovery  of  Hawaiian  Plants"). 
— The  management  actions  needed  for 
assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered 
plants.  These  actions  are  described  in 
the  Service's  recovery  plans  for  these 
five  species  (USFWS  1998d,  1999) 
and  in  the  1998  HPPRCC  report  to  the 
Service  (HPPRCC  1998).  These  actions 
include,  but  are  not  limited  to,  the 
following:  (1)  Nonnative  plant 
control;  (2)  rodent  control;  (3) 
invertebrate  pest  control;  (4)  fire 
control;  (5)  maintenance  of  genetic 
material  of  the  endangered  plants 
species;  (6)  propagation, 
reintroduction,  and/or  augmentation 
of  existing  populations  into  areas 
deemed  essential  for  the  recovery  of 
these  species;  (7)  ongoing 
management  of  the  wild,  outplanted 
(the  planting  of  propagated  plants 
(material)  into  the  wild)),  and 
augmented  populations;  (8)  habitat 
management  and  restoration  in  areas 
deemed  essential  for  the  recovery  of 
these  species;  and  (9)  monitoring  of 
the  wild,  outplanted,  and  augmented 
populations. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  ranked  in  order  of 
importance.  It  should  be  noted, 
however,  that,  on  a  case-by-case  basis, 
some  of  these  actions  may  rise  to  a 
higher  level  of  importance  for  a 
particular  species  or  area,  depending  on 
the  biological  and  physical 
requirements  of  the  species  and  the 
location(s)  of  the  individual  plants:  (1) 
Normative  plant  control;  (2)  Rodent 
control;  (3)  Invertebrate  pest  control;  (4) 
Fire  control;  (5)  Maintenance  of  genetic 
material  of  the  endangered  plant 
species;  (6)  Propagation,  reintroduction, 
and/or  augmentation  of  existing 
populations  into  areas  deemed  essential 
for  the  recovery  of  the  species;  (7) 
Ongoing  management  of  the  wild, 
outplanted,  and  augmented  populations; 

(8)  Maintenance  of  natural  pollinators 
and  pollinating  systems,  ^en  known; 

(9)  Habitat  management  and  restoration 
in  areas  deemed  essential  for  the 


recovery  of  the  species;  (10)  Monitoring 
of  the  wild,  outplanted,  and  augmented 
•populations;  (11)  Rare  plant  surveys; 
"and  (12)  Control  of  human  activities/ 
access. 

All  five  species  of  plants  are  known 
from  Federal  lands  within  the  HINWR. 
Management  of  the  HINWR  has  been 
guided  by  the  1986  HINWR  Master 
Plan/Environmental  Impact  Statement, 
which  places  primary  emphasis  on 
protecting  and  enhancing  refuge 
wildlife  resources,  particularly 
threatened  and  endangered  species 
(USFWS  1986).  This  plan  does  not 
specifically  document  management 
actions  that  maintain  or  enhance 
populations  of  endangered  plants  or 
their  habitat  on  the  islands  of  the 
HINWR.  We  are  aware  that  current 
management  actions  within  HINWR  for 
these  species  include  monitoring  of 
populations  and  potential  pests,  and 
control  or  eradication  of  some  alien 
plants  (E.  Flint,  pers.  comm.,  2000; 
Morin  and  Conant  1998;  Shultz  2000; 
USFWS  1998d).  However,  hmding 
limitations  and  the  difficulty  of  travel 
logistics  allow  only  a  maximum  of  one 
short  visit  per  year  to  Nihoa  Island,  and 
less  frequent  visits  to  Necker. 

Morin  and  Conant's  draft  "Laysan 
Island  Ecosystem  Restoration  Plan" 
(1998),  a  long-term  planning  document 
that  was  developed  as  an  integrated 
approach  to  managing  the  entire  biota  of 
Laysan  Island,  outlines  conservation 
management  actions  for  the  endangered 
plant  species  on  Laysan.  These 
conservation  management  actions 
include  the  prevention  of  new  plant  or 
animal  introductions  to  the  island, 
restoration  of  the  Laysan  Island 
ecosystem  that  was  present  prior  to 
major  human-caused  habitat 
modification,  cofttrol/eradication  of 
nonnative  species,  reintroduction  of 
native  species  which  are  currently 
extinct  on  the  island,  and  establishment 
of  periodic  comprehensive  ecosystem 
monitoring  (Morin  and  Conant  1998).  A 
permanent  year-round  camp  on  Laysan, 
staffed  by  paid  employees  and 
volimteers,  has  enabled  some  control  of 
nonnative  plant  species,  propagation 
and  outplanting  of  native  plants  for 
restoration  efforts,  and  periodic 
monitoring  of  both  native  and  nonnative 
plant  species  (E.  Flint,  pers.  comm., 
2000;  Morin  and  Conant  1998).-  hi  the 
future,  the  plan  may  serve  as  a  guiding 
document  for  endangered  plant  species 
management  on  other  NWHI  as  well. 
However,  because  the  plan  is  not  fully 
funded  or  implemented  yet,  and 
because  is  has  not  yet  been  adopted  for 
the  other  islands  on  which  these  plants 
occur,  we  know  of  no  areas  in  the 
HINWR  at  this  time  that  do  not  require 


special  management  or  protection  for 
the  five  species  for  which  we  have 
designated  critical  habitat. 

In  summary,  the  long-term 
conservation  of  Hawaiian  plant  species 
requires  the  designation  of  critical 
habitat  units  on  one  or  more  of  the 
Hawaiian  islands  with  suitable  habitat 
in  accordance  with  species-specific 
recovery  goals  as  outlined  in  adopted 
recovery  plans.  Some  of  this  designated 
critical  habitat  is  currently  unoccupied 
by  these  species  but  in  order  to  recover 
the  species,  it  is  essential  to  conserve 
suitable  habitat  in  these  unoccupied 
units.  This,  in  turn,  will  allow  for  the 
estabUshment  of  additional  populations 
through  natural  recruitment  or  managed 
reintroduction.  Establishment  of  these 
additional  populations  (colonies)  will 
increase  the  likelihood  that  the  species 
will  survive  and  recover  in  the  face  of 
normal  and  stochastic  events  (Mangel 
and  Tier  1994:  Pimm  et  al.,  1998;  Stacey 
and  Taper  1992). 

In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
from  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  cliffs, 
«  talus  slopes),  and  elevation.  The  areas 
we  are  designating  as  critical  habitat 
provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  the  five  plant  species. 
Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

(1)  Critical  habitat  was  proposed  and 
will  be  designated  on  an  island-by- 
island  basis  for  ease  of  understanding 
for  landowners  and  the  public,  for  ease 
of  conducting  the  public  hearing 
process,  and  for  ease  of  conducting 
public  outreach,  hi  Hawaii,  landowners 
and  the  public  are  most  interested  and 
affected  by  issues  centered  on  the  island 
on  which  they  reside. 

(2)  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevation 
range  of  each  species;  and 

(3)  Critical  habitat  units  were 
designed  to  allow  for  expansion  of 
existing  wild  populations  and 
reestablishment  of  wild  populations 
within  the  historic  range,  or  within  sites 
identified  as  conservation  areas  in  the 
recovery  plans  for  these  species. 

For  Amaranthus  brownii,  Mariscus 
pennatiformis,  Prichardia  remota, 
Schiedea  verticillata,  and  Sesbania 
tomentosa,  cmrently  and  historically 
occupied  habitat  was  examined  in 
identifying  and  designating  critical 
habitat.  Critical  habitat  boundaries  were 
delineated  to  include  the  entire  island 


on  which  the  species  are  found  or  were 
historicallv  found. 

Critical  habitat  is  not  designated  for 
C^rjchrus  agrimonioides  in  the  NWHI 
fonihe  following  reasons.  In  the  NWHI, 
thiftaxon  is  historically  known  from 
only  Laysan  and  Midway  Islands,  and 
Kure  Atoll.  It  has  not  been  reported  on 
Laysan  and  Midway  for  over  70  and  100 
years,  respectively.  A  permanent  year- 
round  camp  on  Laysan,  staffed  by  paid 
employees  and  volunteers,  conducts 
periodic  monitoring  of  both  native  and 
nonnative  plant  species,  and  Cenchrus 
agrimonioides  has  not  been  seen  during 
these  monitoring  efforts  (Morin  and 
Conant  1998).  On  Midway,  Cenchrus 
agrimonioides  was  not  seen  during  the 
most  recent  botanical  sur\'eys 
conducted  in  1995  and  1999  (Chris 
Swenson,  Service,  pers.  comm.,  2002). 
Cenchrus  agrimonioides  has  not  been 
seen  on  Kure  Atoll  for  over  20  years 
even  though  DOFAW  conducts  annual 
seabird  surveys  and  a  botanical  survey 
was  conducted  there  as  recently  as  2001 
(DOFAW  2001).  In  addition,  no  viable 
genetic  material  of  this  the  specific 
variety  that  occurs  in  the  NWHI  is 
known  to  exist.  The  rediscovery  of 
currently  unknown  individual  plants  on 
these  three  islands  and  atolls  is  believed 
to  be  extremely  unlikely  because  we 
believe  this  perennial  plant  would  have 
been  seen  during  these  surveys. 
Although  genetic  material  of  the  closely 
related  Cenchrus  agrimonioides  var. 
agrimonioides  exists,  this  variety  is 
known  only  from  mountainous  habitat 
on  Oahu,  whiciris  very  different  from 
the  habitat  on  the  NWHI  where 
Cenchrus  agrimonioides  var. 
laysanensis  occurred.  We  would  not  use 
var.  agrimonioides  for  restoration 
purposes  in  the  NWHI  because  this 
variety  is  not  known  from  the  NWHI 
and  its  preferred  habitat  is  not  available 
in  the  NWHI. 

•  Follovdng  publication  of  the  proposed 
critical  habitat  rules  forlhe  245 
Hawaiian  plants  (67  FR  3940,  67FR 
9806,  67  FR  15856,  67  FR  16492.  67  FR 
34522,  67  FR  36968,  67  FR  37108),  some 
of  which  were  revised,  we  reevaluated 
proposed  critical  habitat  for  Mariscus 
pennatiformis  and  Sesbania  tomentosa. 
Statewide,  using  the  recovery  guidelines 
to  determine  if  we  had  inadvertently 
proposed  for  designation  too  much  or 
not  enough  habitat  to  meet  the  essential 
recovery  goals  for  these  species 
distributed  among  the  islands  of  its 
known  historic  range  (HINHP  Database 
2000,  2001;  Wagner  et  al.  1990,  1999). 
We  then  further  evaluated  areas  of  the 
proposed  critical  habitat  for  all  five 
species  for  the  existing  quality  of  the 
primary  constituent  elements  (i.e.,  intact 
native  plant  communities  and 
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predominance  of  associated  native 
plants  versus  nonnative  plants), 
potential  as  a  recovery  area,  and  current 
or  expected  management  of  known 
threats  (e.g.,  weed  control  and 
nonnative  insect,  slug,  and  snail 
control).  Areas  that  contain  high  quality 
primary  constituent  elements,  are  zoned 
or  managed  specifically  for 
conservation,  and  have  ongoing  or 
expected  threat  abatement  actions  were 
considered  the  most  essential  within 
these  areas,  and  we  selected  adequate 
area  to  meet  recovery  goals  [e.g.,  8  to  10 
populations). 

Of  the  proposed  critical  habitat  for 
Mariscus  pennatiformis  and  Sesbania 
tomentosa,  areas  that  did  not  contain 
high  quality  constituent  elements  and 
that  may  provide  habitat  for  populations 
above  the  recovery  goal  of  8-to  10 
populations  were  determined  not 
essentied  for  the  conservation  of  the 
species  and  excluded  from  final 
designation.  However,  all  of  the 
proposed  critical  habitat  for  Sesbania 
tomentosa  on  Nihoa  and  Necker  and  all 
of  the  proposed  critical  habitat  on 
Laysan  for  Mariscus  pennatiformis  was 
considered  essential  for  conservation  of 


critical  habitat.  For  Amaranthus 
brqwnii,  Pritchardia  remota,  and 
Schiedea  verticillata,  taxa  known  only 
from  the  NWHI,  we  determined  that 
critical  habitat  on  the  islands  of  Laysan 
and  Nihoa  was  essential  for  their 
conservation  because  it  contains 
occupied  habitat  important  for  the 
expansion  of  ciurent  colonies  and  the 
establishment  of  additional  colonies.  In 
addition,  these  areas  may  require 
special  management  considerations  or 
protection  in  order  to  address  the 
threats  to  each  species. 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  generally 
necessary,  and  adverse  modification 
could  occiu'  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 
critical  habitat  would  trigger  an  adverse 
modification  conclusion.  In  addition, 
existing  manmade  features  and 
structures  within  boundaries  of  the 
mapped  unit  do  not  contain  one  or  more 
of  the  primary  constituent  elements  and 
would  be  excluded  under  the  terms  of 
this  proposed  regulation.  Federal 
actions  Umited  to  those  areas  would  not 
trigger  a  section  7  consultation  unless 
they  affect  the  species  or  primary 


constituent  elements  in  adjacent  critical 
habitat. 

* 

In  summary,  the  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  the  physical  and 
biological  features  needed  for  the 
conservation  oi  Amaranthus  brownii, 
Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 
Sesbania  tomentosa  and  the  special 
management  needs  of  these  species,  and 
are  based  on  the  best  scientific  and 
commercial  information  available  and 
described  above.  We  publish  this  final 
rule  acknowledging  that  we  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
coiut  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new 
information  accrues,  we  may  consider 
reevaluating  the  boundaries  of  areas  that 
warrant  critical  habitat  designation. 

The  approximate  areas  of  the 
designated  critical  habitat  by 
landownership  or  jurisdiction  are 
shown  in  Table  4. 


these  species  and  is  designated  as 

Table  4.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Jurisdiction, 

Northwestern  Hawaiian  Islands,  Hawaii 


Unit  name 

State/local 

Private 

Federal 

Total 



Nihoa  1 — Amaranthus  brownii  

none 

none 

none 

none". 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

69  ha  (171  ac)  

69  ha  (171  ac)  

69  ha  (171  ac)  

69  ha  (171  ac) 

Nihoa  2 — Pritchardia  remota     

69  ha  (171  ac) 

Nihna  '^ ^rh^itifi^a  \/^ftif*ill3ta 

69  ha  (171  ac) 

Nihna  d ^^^h^nia  tnm0ntos3 

69  ha  (171  ac)  

69  ha  (171  ac) 

Necker  ^— Sesbania  tomentosa 

Laysan  \— Mariscus  pennatiformis  

Lavsan  2 — Pritchardia  remota  

19  ha  (46  ac)  

19  ha(46ac) 

405  ha  (1.002  ac)' 

405  ha  (1,002  ac)  

405  ha  (1,002  ac) 
405  ha  (1,002  ac) 

Grand  Total 

none 

none 

493  ha  (1,219  ac)  

493  ha  (1,219  ac) 

Critical  habitat  includes  habitat  for 
these  five  species  on  the  islands  of 
Nihoa,  Necker,  and  Laysan.  Lands 
designated  as  critical  habitat  are  under 
Federal  ownership  and  managed  by  the 
Department  of  the  Interior  (the  Service). 
The  designated  lands  have  been  divided 
into  seven  units.  A  brief  description  of 
each  xmit  is  presented  below. 

Descriptions  of  Critical  Habitat  Units 

Nihoa  1 — Amaranthus  brownii 

This  unit  is  critical  habitat  for 
Amaranthus  brownii  and  is  69  ha  {171 
ac)  on  federally  owned  land.  It  includes 
the  entire  island,  which  is  part  of  the 
HINWR.  The  unit  is  currently 
xmoccupied  but  provides  habitat  that  is 
essential  to  the  conservation  of  up  to 
500  reproducing  individuals  of  this 
annual  species  endemic  to  Nihoa.  The 


area  designated  as  critical  habitat  is 
considered  to  be  the  most  likely  to 
contain  a  viable  seed  bank  of 
Amaranthus  brownii.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  shallow  soil  and  rocky 
outcrops  in  fully  exposed  locations  that 
contain  one  or  more  of  the  following 
associated  native  plant  species: 
Chenopodium  oahuense,  Emgrostis 
variabilis,  Ipomoea  indica,  Ipomoea 
pes-caprae  ssp.  brasiliensis,  Panicum 
torridum,  Scaevola  sericea,  Schiedea 
verticillata,  Sicyos  pachycarpus,  Sida 
fallax,  and  Solanum  nelsonii.  This 
critical  habitat  unit  is  essential  to  the 
cbnservation  of  the  species  because  it 
supports  habitat  for  the  re-establishment 
of  populations  of  this  endemic  species. 


Nihoa  2 — Pritchardia  remota 

This  unit  is  critical  habitat  for    ^    ' 
Pritchardia  remota  and  is  69  ha  (171  ac) 
on  federally  owned  land.  It  includes  the 
entire  island,  which  is  part  of  the 
HINWR.  This  unit,  which  contains  at 
least  4  colonies  that  consist  of  at  least 
1,074  individuals  (including  seedlings) 
of  P.  remota,  provides  habitat  that  is 
essential  to  the  conservation  of  100 
matiue,  reproducing  individuals  of  this 
long-lived  perennial  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  a  coastal 
forest  community  that  contains  one  or 
more  of  the  following  associated  native 
plant  species:  Chenopodium  oahuense, 
Sesbania  tomentosa,  Solanum  nelsonii, 
and  Sida  fallax.  This  unit  is  essential  to 
the  conservation  of  the  species  because 


it  supports  the  only  extant  wild 
occurrence  of  this  species  and  is 
geographically  sepatated  from  the 
designated  critical  habitat  unit  on 
Laysan  Island  to  avoid  destruction  by 
one  naturally  occurring  catastrophic 
event. 

Nihoa  3 — Schiedea  verticillata 

This  unit  is  critical  habitat  for 
Schiedea  verticillata  and  is  69  ha  (171 
ac)  on  federally  owned  land.  It  includes  • 
the  entire  island,  which  is  part  of  the 
HINWR.  The  unit  provides  habitat  that 
is  essential  to  the  conservation  of  300 
mature,  reproducing  individuals  of  this 
short-lived  perermial  and,  based  on 
surveys  conducted  in  1996,  contained  at 
least  11  colonies  and  a  total  of  at  least 
372  individuals.  The  habitat  features 
contained  in  this  unit  that  are  essential 
'.  for  this  species  include,  but  are  not 
•  limited  to,  rocky  scree,  soil  pockets,  and 
cracks  on  coastal  cliff  faces  and  in 
Pritchardia  remota  coastal  mesic  forest 
that  contain  one  or  more  of  the 
following  associated  native  species  and 
lichens:  Eragrostis  variabilis,  Rumex 
albescens,  and  Tribuluf  cistoides.  This 
critical  habitat  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  extant  colonies  of  S.        , 
verticillata  and  includes  habitat  that  is 
important  to  the  expansion  of  the 
present  population  on  Nihoa. 

Nihoa  4 — Sesbania  tomentosa 

-This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  69  ha  (171 
ac)  on  federally  owned  land.  It  includes 
the  entire  island,  which  is  part  of  the 
HINWR.  The  unit  contains  habitat 
essential  to  the  conservation  of  300 
mature,  reproducing  individuals  of  this 
short-lived  perennial  and  contains  one 
island-wide  population  of  at  least  1,000 
individuals.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  shallow  sandy  soils  on 
beaches  and  dunes  in  Chenopodium 
oahuense  coastal  dry  shruBland  that 
contain  one  or  more  of  the  following 
associated  native  plant  species: 
Pritchardia  remota,  Scaevola  sericea, 
Sida  fallax,  and  Solanum  nelsonii.  This 
critical  habitat  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  extant  colonies  of  Sesbania 
tomentosa  and  is  also  geographically 
separated  from  designated  critical 
habitat  on  other  islands  to  avoid 
destruction  by  one  naturally  occurring 
catastrophic  event. 

Necker  1 — Sesbania  tomentosa 
This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  19  ha  (46  ac) 
on  federally  owned  land.  It  includes  the 


entire  island,  which  is  part  of  the 
HINWR.  The  unit  contains  Annexation 
and  Summit  Hills,  is  occupied  by  one 
population  of  undetermined  size,  and 
provides  habitat  that  is  essential  for  the 
conservation  of  up  to  one  population  of 
300  mature,  reproducing  individuals  of 
this  short-lived  perennial  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  shallow 
sandy  soils  on  beaches  and  dunes  in 
Chenopodium  oahuense  coastal  dry 
shrubland  that  contain  one  or  more  of 
the  following  associated  native  plant 
species:  Sida  fallax,  Scaevola  sericea, 
Solanum  nelsonii,  and  Pritchardia 
remota.  This  unit  is  essential  to  the 
conservation  of  Sesbania  tomentosa 
because  it  supports  the  only  extant 
colony  of  the  species  on  Necker.  This 
unit  also  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  not  viable.  This  unit  is 
located  at  the  westernmost  range  of  this 
multi-island  species  and  is 
geographically  separated  from 
designated  critical  habitat  on  other 
islands  to  avoid  destruction  by  one 
naturally  occurring  catastrophic  event. 

Laysan  1 — Mariscus  pennatiformis 

This  luiit  is  critical  habitat  for 
Mariscus  pennatiformis  and  is 
approximately  405  ha  (1,002  ac)  in  size, 
which  includes  a  52  ha  (129  ac) 
hypersaline  lagoon  in  its  center.  It  is  all 
on  Federal  land  and  is  part  of  the 
HINWR.  The  unit  is  occupied  by  one 
occiurence  of  approximately  200 
individuals  and  provides  habitat 
essential  to  the  conservation  of  300 
reproducing  individuals.  The  habitat 
features  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  coastal  sandy  substrate 
that  contains  one  or  more  of  the 
follovdng  associated  native  plant 
species:  Cyperus  laevigatus,  Eragrostis 
variabilis,  and  Ipomoea  sp;  This  critical 
habitat  unit  is  essential  to  the 
conservation  of  Mariscus  pennatiformis 
ssp.  bryanii  because  it  supports  the  only 
extant  colony,  which  is  ciurrently 
considered  not  viable.  It  also  contains 
habitat  that  is  important  to  the 
expansion  of  this  taxon. 

Laysan  2— Pritchardia  remota 

This  unit  is  critical  habitat  for 
Pritchardia  remota  and  is  approximatelv 
405  ha  (1 ,002  ac)  in  size,  which 
includes  a  52  ha  (129  ac)  hypersaline 
lagoon  in  its  center.  It  is  all  on  Federal 
land  and  is  part  of  the  HINWR.  The  unit 
is  currently  imoccupied  but  provides 
habitat  essential  to  the  conservation  of 
100  reproducing  individuals  of  this 


long-lived  pereimial  species.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  the 
coastal  strand  commimity  that  contains 
one  or  more  of  the  following  associated 
native  plant  species:  Chenopodium 
oahuense  and  Solanum  nelsonii. 

This  unit  is  currently  unoccupied  but 
is  essential  to  the  conservation  of 
Pritchardia  remota  because  it  provides 
habitat  for  the  establishment  of  a  new 
colony  in  order  to  achieve  recovery 
goals  for  the  species.  This  unit  is  also 
geographically  separated  from  the 
occupied  designated  critical  habitat  unit 
on  Nihoa,  which  serves  to  avoid  the 
destruction  of  both  colonies  by  one 
naturally  occurring  catastrophic  event. 

Efifects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
^Federal  agencies,  including  the  Service, 
/  to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
directly  affected  by  the  designation  of 
critical  habitat  when  their  actions  occur 
on  Federal  lands,  require  a  Federal 
permit,  license,  or  other  authorization, 
or  involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (actioA  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a    . 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat. 

If^a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,- or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
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enter  into  consultation  with  us.  Through 
this  consuhation.  the  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate  formal 
consultation  on  previously  reviewed 
actions  undertertain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed  . 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
diu"ing  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  resulting  in  destruction  or 
adverse  modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  Amaranthus 
brownii,  Mariscus  pennatifonnis, 
Pritchardia  remota,  Schiedea 
verticillata,  or  Sesbania  tomentosa  will 
require  section  7  cSHSultation. 

Section  4(b)(8)  of  the  Act-requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 


(1)  Activities  that  appreciably  degrade 
or  destroy  habitat  defined  in  the 
discussion  of  the  primary  constituent 
elements  including,  but  not  hmited  to: 
Clearing  or  cutting  of  native  live  trees 
and  shrubs,  whether  by  burning  or 
mechanical,  chemical,  or  other  means 
(e.g.,  woodcutting  or  herbicide 
application);  introducing  or  enabling  the 
spread  of  nonnative  species;  and  taking 
actions  that  pose  a  risk  of  fire; 

(2)  Construction  activities  by  the  U.S. 
Department  of  the  Interior  (the  Service); 

(3)  Research  activities  funded  by  the 
U.S.  Department  of  the  Interior  (the 
Service)  or  National  Oceanic  and 
Atmospheric  Administration  (National 
Marine  Sanctuaries  Program,  National 
Marine  Fisheries  Service);  and 

(4)  Activities  not  mentioned  above 
funded  or  authorized  by  the  Department 
of  the  Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration),  Western 
Pacific  Regional  Fisheries  Council,  or 
any  other  Federal  Agency. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants, 
and  inquiries  about  prohibitions  and 
permits,  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  911  N.E.  11th  Ave., 
Portland,  OR  97232-4181  (telephone 
503/231-2063;  facsimile  5t)3/231-6243). 

Economic  Analysis  ^ 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We-cannot  exclude  areas  from  critical 
habitat  when  the  exclusion  will  result  in 
the  extinction  of  the  species  concerned. 

Economic  Impacts 

Following  the  publication  of  the 
proposed  critical  habitat  designation  on 
May  14,  2002.  a  draft  economic  analysis 
was  conducted  to  estimate  the  potential 
economic  impact  of  the  designation,  in 
accordance  with  recent  decisions  in  the 
N.M.  Cattlegrowers  Ass'n  v.  U.S.  Fish 
and  Wildlife  Serv..  248  F.3d  1277  (10th 


Cir.  2001).  The  draft  analysis  was  made 
available  for  review  on  September  12, 
2002  (67  FR  57784).  We  accepted 
comments  on  the  draft  analysis  until  the 
comment  period  closed  on  October  15, 
2002. 

No  comments  addressing  the 
economk:  analysis  were  received,  and 
no  information  h&s  come  to  light  that 
might  ciuuige  the  conclusions  of  the 
draft  ecdnomic  analysis.  Therefore,  the 
draft  analyses  constitutes  the  final 
economic.analysis  for  this  rule.  The 
economic  analysis  estimates  that,  over 
the  next  10  years,  the  designation  may 
result  in  potential  economic  effects  of 
approximately  $30,800,  and  that    , 
economic  benefits  fi^om  the  desighation 
of  critical  habitat  would  not  be 
significant.  A  more  detailed  discussion 
of  our  economic  analysis  is  contained  in 
the  draft  economic  analysis  and  the 
addendum.  Both  documents  are 
included  in  our  administrative  record 
and  are  available  for  inspection  at  the 
Pacific  Islands  Fish  and  Wildlife  Office 
(see  ADDRESSES  section).  We  do  not 
believe  the  economic  impacts  of  this 
designation,  which  would  result 
primarily  from  section  7  "consultations 
on  FWS,  NMS,  and  private  research 
activities,  would  be  significant. 
Therefore,  no  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  due  to  economic  impacts. 

As  described  above,  section  4(b)(2)  of 
the  Act  also  requires  us  to  consider 
other  relevant  impacts,  in  addition  to 
economic  impacts,  of  designating 
critical  habitat.  No  critical  habitat  units 
were  excluded  or  modified  due  to  non- 
economic  impacts. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely  • 
affect  any  economic  sector,  ^ 

productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  It  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  reviewed  this  final  critical 
habitat  designation. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement  Act 
(SBREFA)  of  1996),  whenever  an  agency 
is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  [i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a  « 

substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

SBREFA  does  not  explicitly  define 
either  "substantial  number"  or 
"significant  economic  impact." 
Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  Resignation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  this  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  inciu-  a 
"significant  economic  impact."  Only 
small  entities  that  are  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  RFA.  (Mid-Tex  Electric 
Co-Op,  Inc.  V.  F.E.R.C.  and  America 
Trucking  Associations,  Inc.  v.  EPA.) 

In  today's  rule,  we  are  certifying  that 
the  designation  of  critical  habitat  for  the 
five  plant  species  on  the  NWHI  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 

Federal  courts  and  Congress  have 
indicated  that  an  RFA/SBREFA  analysis 
is  appropriately  limited  to  impacts  to 
entities  directly  regulated  by  flie 
requirements  of  the  regulation  (Service 
2002).  As  such,  entities  not  directly 
regulated  by  the  critical  habitat 
designation  are  not  considered  in  this 
section  of  the  analysis. 

Small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations  and  small 
governmental  jiuisdictions,  including 
school  boards  and  city  and  tovm 
governments  that  serve  fewer  than 


50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufactiuing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  The  RFA/ 
SBREFA  defines  "small  organization"  as 
any  not-for-profit  enterprise  that  is 
independently  ovtmed  and  operated  and 
is  not  dominant  in  its  field  (5  U.S.C. 
601). 

For  the  purposes  of  the  RFA/SBREFA, 
Federal  agencies  (e.g.,  the  Service,  U.S. 
Geological  Survey,  National  Park 
Service,  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Service,  and  Western 
Pacific  Jlegional  Fisheries  Coimcil)  are 
not  considered  small  governments  and 
thus  are  not  small  entities.  State 
governments  are  not  considered  small 
governmental  entities  and  thus  DLNR  is 
not  considered  a  small  entity.  The 
University  of  Hawaii  is  a\rge  State 
uni versify  system,  so  it  is  also  not  a 
small  entity.  The  Bishop  Museum, 
which  may  sponsor  research,  is  not 
likely  to  be  considered  a  small 
organization  because  it  is  the  largest 
museum  in  the  State  and  thus  is 
dominant  in  its  field. 

Thus,  none  of  the  entities  potentially 
impacted  by  the  designation  of  critical 
habitat  are  likely  to  be  considered  a 
small  entity  imder  the  RFA/SBREFA. 
For  these  reasons,  we  are  certifying  that 
the  designation  of  critical  habitat  for 
Amaranthus  brownii,  Mariscus 
pennatiformis.  Pritchardia  remota,  ■ 
Schiedea  verticillata,  and  Sesbania 
tomentosa  will  not  have  a  significant 
economic  impact^n.a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibilify  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.).  this  rule  is  not  a  major  rule.  Our 
assessment  of  the  economic  effects  of 
this  designation  are  described  in  the 
economic  analysis.  Based  on  the  effects 
identified  in  this  analysis,  we  believe 
that  this  rule  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more, 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consiuners,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  the  abilify 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  economic  analysis  for  a  discussion 
of  the  effects  of  this  determination. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  According 
to  OMB,  this  rule  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866,  and  we  do  not  expect  it  to 
significantly  affect  energy  production 
supply  and  distribution  facilities 
because  no  energy  production,  supply, 
and  distribution  facifities  are  included 
within  designated  critical  habitat. 
Further,  for  the  reasons  described  in  the 
economic  analysis,  we  do  not  believe 
the  designation  of  critical  habitat  for  the 
five  NWHI  plants  will  affect  future 
energy  production.  Therefore,  this 
action  is  not  a  significant  energy  action, 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  vdth  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  All  of  the  land  being 
designated  as  critical  habitat  in  this  rule 
is  owned  by  the  Federal  government 
and  is  managed  as  a  National  Wildlife 
Refuge  by  the  Service.  Small 
governments  will  not  be  affected  unless 
they  propose  an  action  affecting  the 
refuge  and  requiring  Federal  funds, 
permits,  or  other  authorizations.  Any 
such  activities  will  require  that  the 
Federal  agency  ensiue  that  the  action 
will  not  adversely  modify  or  destroy 
designated  critical  habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State  or  local 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year;  that 
is,  it  is  not  a  "significant  regulatory 
action"  imder  the  Unfunded  Mandates 
Reform  Act.  For  the  reasons  described 
above,  the  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
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implications  of  designating  critical 
habitat  for  the  five  species  from  the 
NWHI  in  a  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  this  final  rule 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  writh  Department  of  Interior 
policy,  we  requested  information  ft'om 
appropriate  State  agencies  in  Hawaii. 

Because  all  of  the  designated  critical 
habitat,  including  the  unoccupied  unit, 
is  on  Federal  land,  there  should  be  no 
impact  on  State  and  local  governments 
and  their  activities  as  a  result  of  the 
designation  of  critical  habitat  in 
currently  unoccupied  areas  of  the 
NWHI. 

Civi7  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 


Paperwork  Reduction  Act  of  1 995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  that 
require  OMB  approval  under  the 
Paperwork  Reduction  Act.  An  agency 
may  not  conduct  or  sponsor,  and;a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroiunent. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govenunent  basis.  We 
have  determined  that  there  are  no  Tribal 


five  species  does  not  involve  any  Tribal 
lands. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  emd 
recordkeeping  requirements, 
Transportation. 

Regidation  Promulgation 

■  Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  17— {AMENDED] 

■  1 .  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.12(h)  by  revising  the 
entries  for  Amaranthus  brownii, 
Mariscus  pennatiformis,  Pritchardia 
remota,  Schiedea  verticillata,  and 
Sesbania  tomentosa  xmder  FLOWERING 
PLANTS  in  the  List  of  Endangered  and 
Threatened  Plants  to  read  as  follows: 


understandmg  tiie 
five  plant  species 

tiabitat  needs  ol  I 
from  the  NWHI. 

lands  essential  for  the  conservation  of 
these  five  plant  species.  Therefore, 

§17.12 

*          * 

Endangered  and  threatened  plants. 

*         *         * 

designation 

of  critical  habitat  for  these 

(h)* 

*   * 

Species 

Historic  range 

Family 

Status 

When 
listed 

Critical  habitat 

Special 

rules 

Scientific  name 

Common  name 

Flowering  Puvnts 

Amriranthus 

None 

USA  (HI) 

Amaranthaceae  .... 

E 

587 

17.99(g)  

NA 

brownii. 

Mariscus 

None 

U.S.A.  (HI)  

Cyperaceae  

E 

559 

17.99(a)(1),  (e)(1). 

NA 

pentiformis. 

(g)- 

Pritchardia  remota 

Loulu 

U.S.A.  (HI)  

.    Arecaceae  

E 

587 

17.99(g)  

NA 

Schiedea 

None 

U.S.A.  (HI)  

.    Caryophyllaceae  ... 

E 

587 

17.99(g) 

NA 

verticillata. 

«    . 

Sesbania 

Otiai 

U.S.A.  (HI) 

.    Fabaceae  

E 

559 

17.99(a)(1),  (c), 

NA 

tomentosa. 

(e)(1),  (g). 

» 

• 

• 

• 

1 

• 

* 

• 

■  3.  Amend  §  17.99  as  set  forth  below: 

■  (1)  By  revising  the  section  heading  to 
read  as  follows;  and 

■  (2)  By  adding  new  paragraphs  (g)  and 
(h)  to  read  as  follow;: 


§  17.99    Critical  hat>itat;  plants  on  the 
islands  of  Kauai,  Niihau,  and  Molokai,  HI, 
and  on  the  Northwestern  Hawaiian  Islands. 


(g)  Maps  and  critical  habitat  unit 
descriptions  for  the  Northwestern 
Hawaiian  Islands.  The  following 
paragraphs  contain  the  legal 
descriptions  of  the  critical  habitat  units 
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designated  for  the  Northwestern 
Hawaiian  Islands.  Existing  manmade 
features  within  boundaries  of  the 
mapped  areas,  such  as  water  features, 
telecommunications  equipment, 
arboreta  and  gardens,  and  heiau 
(indigenous  places  of  worship  or 


shrines)  and  other  archaeological  sites 
do  not  contain  one  or  more  of  the 
primary  constituent  elements  described 
for  each  species  in  paragraphs  (h)  of  this 
section  and  therefore  are  not  included 
in  the  critical  habitat  designations. 
Coordinates  are  in  WGS84  datum.  See 


Map  1  for  the  the  general  locations  of 
the  seven  critical  habitat  units 
designated  for  the  islands  of  Laysan, 
Nihoa,  and  Necker. 

(1)  Index  map — Map  1— follows: 


Map  1  -  General  Locations  of  Units  for  Five  Species  of  Plants 
Islands  of  Laysan,  Necker,  and  Nihoa 
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(2)  Nihoa  1 — Amaranthus  brownii — 
entire  island  (approximately  69  haj  171 
ac). 

(i)  Nihoa  Island  is  located  between 
23°3'  N.  and  23°4'  N.  and  between 
161^54' W.  and  161°56'W. 

(ii)  Note:  Map  2  follows: 


(i)  Nihoa  Island  is  located  between 
23°3'  N.  and  23°4'  N.  and  between 
161°54'W.  andl61°56'W. 

(ii)  Note:  Map  3  follows: 


Map  2 

Nihoa  Island 

Amaranthus  brownii 
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Map  4 

Nihoa  Island 

Schiedea  verticillata 


Critical  Habitat  Unit 
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(3)  Nihoa  2— Pritchardia  remota — 
entire  island  (approximately  69  ha;  171 
ac). 


(4)  Nihoa  3— Schiedea  verticillata 
entire  island  (approximately  69  ha;  171 
ac). 

(i)  Nihoa  Island  is  located  between 
23°3'  N.  and  23°4'  N.  and  between 
161°54'  W.  and  161°56'  W. 

(ii)  Note:  Map  4  follows: 


(5)  Nihoa  4 — Sesbania  tomentosa — 
entire  island  (approximately  69  ha;  171 
ac). 

(i)  Nihoa  Island  is  located  between 
23°3'  N.  and  23°4'  N.  and  between 
161°54'W.  andl61°56'W. 

(ii)  Note:  Map  5  follows: 
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(7)  Laysan  1 — Mariscus 
pennatiformis — entire  isleind 
(approximately  405  ha;  1,219  ac). 

(i)  Laysan  Island  is  located  between 
25°45'  N.  and  25°47'  N.  and  between 
171°43'  W.  and  171°45'  W. 

Cii)  Note:  Map  7  follows: 


(6)  Necker  1 — Sesbania  tomentosa — 
entire  island  (approximately  18  ha;  46 
ac). 

(i)  Necker  Island  is  located  between 
23°34'  N.  and  23°35'  N.  and  between 
164°41'  W.  and  164°43'  W. 

(ii)  Note:  Map  6  follows: 


Map  6 
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Map? 

Laysan  Island 

Mariscus  pennatiformis 


Critical  Habitat  Unit 
/V  Lake  Shoreline 


Map  8 
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(9)  Table  of  protected  species  within 
each  critical  habitat  unit  for  the 
Northwestern  Hawaiian  Islands. 
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(8)  Laysan  2 — Pritchardia  remota — 
entire  island  (approximately  405  ha; 
1,219  ac). 

(i)  Laysan  Island  is  located  between 
25°45'  N.  and  25°47'  N.  and  between 
171°43'  W.  and  171°45'  W. 

(ii)  Note:  Map  8  follows: 


Island 

Species— Occupied 

Species — Unoccupied 

Laysan - 

Necker 

Nihoa  

Mariscus  oennatiformis                 

Pritctiardia  remota 

Sesbania  tomentosa. 

Pritchardia    remota,    Sctiiedea    verticillata, 
tomentosa. 

Sesbania 

Amaranttius  brownii 

(h)  Plants  on  the  Northwestern 
Hawaiian  Islands;  Constituent  elements. 

Family  Amaranthaceae:  Amaranthua 
brownii  (NGN)  • 

Nihoa  1 — Amaranthus  brownii, 
identified  in  the  legal  description  in 
paragraph  (g)  of  this  'section,  constitutes 


critical  habitat  for  Amaranthus  brownii. 
On  Nihoa,  the  currently  known  prii^ary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(1)  Shallow  soil  in  fully  exposed 
locations  on  rocky  outcrops  and 
containing  one  or  more  of  the  following 


associated  native  plant  species: 
Chenopodium  oahuense,  Eragrostis 
variabilis.  Ipomoea  indica,  Ipomoea 
pes-caprae  ssp.  brasiliensis,  Panicum 
torridum,  Scaevola  sericea,  Schiedea 
verticillata,  Sicyos  pachycarpus,  Sida 
fallax,  or  Solanum  nelsonii;  and  (2) 


< 
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Elevations  between  30  and  242  m  (100 
and  800  ft). 

Family  Aretaceae:  Pritchardia 
remota  Ooulu) 

Nihoa  2 — Pritchardia  remota,  and 
Laysan  2 —  Pritchardia  remota, 
identified  in  the  legal  descriptions  in 
paragraph  (g)  of  this  section,  consitute 
critical  habitat  for  Pritchardia  remota. 

(1)  On  Nih^a,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Pritchardia  remota  coastal  forest 
community  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Chenopodium  oahuense, 
Sesbania  tomentosa,  Sida  fallax,  or 
Solanum  nelsonii;  and 

(ii)  Elevations  between  sea  level  and 
151  m  (500  ft). 

(2)  On  Laysan  Island,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Coastal  strand  habitat  with 
Chenopodium  oahuensee  and  Solanum 
nelsonii;  and 

(ii)  Elevations  between  sea  level  to  12 
m  (0  to  40  ft). 


Family  Caryophyllaceae:  Schiedea 
verticillata  (NCN) 

Nihoa  3 — Schiedea  verticillata, 
identified  in  the  legal  description  in 
paragraph  (g)  of  this  section,  constitutes 
critical  habitat  for  Schiedea  verticillata. 
On  Nihoa,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
for  Schiedea  verticillata  include,  but  are 
not  limited  to,  the  habitat  components 
provided  by: 

(1)  Rocky  scree,  soil  pockets,  and 
cracks  on  coastal  cliff  faces  and  in 
Pritchardia  remota  coastal  mesic  forest 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Eragrostis  variabilis,  Rumex 
albescens,  Tribulus  cistoides,  or  lichens; 
and 

(2)  Elevations  between  30  and  242  m 
(100  and  800  ft). 

Family  Cyperaceae:  Mariscus 
pennatiformis  (NCN) 

Laysan  1 — Mariscus  pennatiformis, 
identified  in  the  legal  description  in 
paragraph  (g)  of  this  section,  constitutes 
critical  habitat  for  Mariscus 
pennatiformis.  On  Laysan  Island,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  for  Mariscus 
pennatiformis  include,  but  are  not 
limited  to,  habitat  components  provided 
by:  . 


(1)  Coastal  sandy  substrate  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Cyperus  laevigatas, 
Eragrostis  variabilis,  or  Ipomoea  sp.; 
and 

(2)  Elevation  of  5  m  (16  ft). 

Family  Fabaceae:  Sesbania 
tomentosa  (ohai) 

Nihoa  4 — Sesbania  tomentosa,  and 
Necker  1 — Sesbania  tomentosa, 
identified  in  the  legal  descriptions  in 
paragraph  (g)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa. 
On  Nihoa  and  Necker,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  for  Sesbania  tomentosa 
include,  but  are  not  limited  to,  habitat 
components  provided  by: 

(1)  Shallow  soil  on  sandy  beaches  and 
dunes  in  Chenopodium  oahuense 
coastal  dry  shrubland  or  mixed  coastal 
dry  cliffs  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Pritchardia  remota,  Scaevola 
sericea,  Sida  fallax,  or  Solanum 
nelsonii;  and 

(2)  Elevations  between  sea  level  and 
84  m  (0  and  276  ft). 

Dated:  April  30,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-11157  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-14; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
rules  and  technical  amendments. 

SUMMARY:  This  document  sununarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-14.  A  companion 
document,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  Internet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-14 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
Web  site  at  http://www.arnet.gov/far. 


Item 


IV  .. 

V  ... 

VI  .. 

VII  . 

VIM 


Subject 


Geographic  Use  of  the  Term  "United  States" 

Miscellaneous  Cost  Principles 

Prompt  Payment  Under  Cost- Reimbursement  Contracts  for  Services 

Electronic  Signatures 

Increased  Federal  Prison  Industries,  Inc.  Waiver  Threshold  (Interim)  

Past  Performance  Evaluation  of  Federal  Prison  Industries  Contracts „ 

Contract  Terms  and  Conditions  Required  to  Implement  Statute  or  Executive  Orders — Commercial 

I    Items. 

Technical  Amendments. 


FAR  case 


1999-^00 
2001-029 
2000-308 
2000-304 
2003-001 
2001-035 
200O-009 


Analyst 


Davis. 

Loeb. 

Loeb. 

Smith. 

Nelson. 

Smith. 

Moss, 


SUPPLEMENTARY  INFORMATION: 

Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-14  amends  the  FAR  as 
specified  below: 

Item  I — Geographic  Use  of  the  Term 
"United  States"  (FAR  Case  1999-^00) 

This  final  rule  amends  the  FAR  to 
clarify  the  use  of  the  term  "United 
States,"  when  used  in  a  geographic 
sense.  The  term  "United  States"  is 
defined  in  FAR  2.101  to  include  the  50 
States  and  the  District  of  Columbia. 
Where  a  wider  area  of  applicability  is 
intended,  the  term  is  redefined  in  the 
appropriate  part  or  subpart  of  the  FAR, 
or  supplemented  by  listing  the 
additional  areas  of  applicability  each 
time  the  term  is  used.  This  rule  corrects 
and  updates  references  to  the  United 
States  throughout  the  FAR,  including  a 
new  definition  of  "outlying  areas"  of  the 
United  States,  a  term  that  encompasses 
the  named  outlying  commonwealths, 
territories,  and  minor  outlying  islands. 

Item  n — Miscellaneous  Cost  Principles 
(FAR  Case  2001-029) 

This  final  rule  amends  the  FAR  by 
deleting  the  cost  principle  at  FAR 
31.205—45,  Transportation  costs,  and 
streamlining  the  cost  principles  at  FAR 
31.205-10,  Cost  of  money;  FAR  31.205- 
28,  Other  business  expenses;  and  FAR 


31.205— 48,  Deferred  research  and 
development  costs.  The  rule  will  only 
affect  contracting  officers  that  are 
required  by  a  contract  clause  to  use  cost 
principles  for  the  determination, 
negotiation,  or  allowance  of  contract 
costs. 

Item  III — Prompt  Payment  Under  Cost- 
Reimbursement  Contracts  for  Services 
(FAR  Case  2000-308) 

The  interim  rule  published  in  the 
Federal  Register  at  66  FR  53485, 
October  22,  2001,  is  converted  to  a  final 
rule,  without  change,  to  implement 
statutory  and  regulatory  changes  related 
to  late  payment  of  an  interim  payment 
under  a  cost-reimbursement  contract  for 
services.  The  rule  is  of  special  interest 
to  contracting  officers  that  award  or 
administer  these  type  of  contracts. 

The  Federal  Register  notice  published 
in  conjunction  with  the  FAR  interim 
rule  stated  that  "The  policy  and  clause 
apply  to  all  covered  contracts  awarded 
on  or  after  December  15,  2000  *   *   * 
agencies  may  apply  the  FAR  changes 
made  by  this  rule  to  contracts  awarded 
prior  to  December  15,  2000,  at  their 
discretion*   *   *."  This  was  consistent 
with  OMB  regulations.  Subsequently,  as 
a  result  of  enactment  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002  (Pub.  L.  107-107)  on 
December  28,  2001,  agencies  no  longer 
have  this  discretion.  Section  1007  of 
Public  Law  107-107  states  that  this 
policy  applies  to  cost-reimbursement 
contracts  for  services  awarded  before, 


on,  or  after  December  15,  2000.  Section 
1007  retains  the  prohibition  against 
payment  of  late  payment  interest 
penalty  for  any  period  prior  to 
December  15,  2000. 

Item  IV — Electronic  Signatures  (FAR 
Case  2000-304) 

Recent  laws  eliminate  legal  barriers  to 
using  electronic  technology  in  business 
transactions,  such  as  the  formation  and 
signing  of  contracts.  This  final  rule 
furthers  Government  participation  in 
electronic  commerce  when  conducting 
Government  procurements  by  adding  a 
statement  at  FAR  Subpart  4.5,  Electronic 
Commerce  in  Contracting,  clarifying 
that  agencies  are  permitted  to  accept 
electronic  signatiues  and  records  in 
coimection  with  Government  contracts. 

Item  V — Increased  Federal  Prison 
Industries,  Inc.  Waiver  Threshold  (FAR 
Case  2003-001) 

This  interim  rule  revises  the  Federal 
Acquisition  Regulation  to  increase  the 
Federal  Prison  Industries,  Inc.'s  (FPI) 
clearance  exception  threshold  at 
8.606(e)  fi-om  $25  to  $2,500  and 
eliminates  the  criterion  that  delivery  is 
required  within  10  days.  Federal 
agencies  will  not  be  required  to  make 
purchases  from  FPI  of  products  on  FPI's 
Schedule  that  are  at  or  below  this 
threshold. 


Item  VI — Past  Performance  Evaluation 
of  Federal  Prison  Industries  Contracts 
(FAR  Case  2001-435) 

This  final  rule  requires  agencies  to 
evaluate  Federal  Prison  Industries  (FPI) 
contract  performance.  This  change  will 
permit  Federal  customers  to  rate  FPI 
performance,  compare  FPI  to  private 
sector  providers,  and  give  FPI  important 
feedback  on  previously  awarded 
contracts.  It  is  expected  that  this  change 
will  give  FPI  the  same  opportimity  that 
we  give  private  sector  providers,  to 
improve  their  customer  satisfaction,  in 
general,  and  their  performance  on 
delivery,  price,  and  quality,  specifically. 

Item  Vn — Contract  Terms  and 
Conditions  Required  to  Implement 
Statute  or  Executive  Orders — 
Commercial  Items  (FAR  Case  2000-009) 

This  final  rule  amends  the  clause  at 
52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statute  or  Executive  Orders — 
'*  Commercial  Items,  to  ensure  that 
required  statutes  enacted  subsequent  to 
FASA  that  contain  civil  or  criminal 
penalties  or  specifically  cite  their 
applicability  to  commercial  items  are 
included  on  the  list,  and  to  ensure  that 
any  post-FASA  items  that  did  not  meet 
this  criteria  are  deleted  from  the  list.  In 
addition,  the  pre-FASA  clauses  and 
alternates  that  were  inadvertently  left 
off  the  list  are  added.  The  date  of  each 
clause  is  added  to  the  list  to  identify 
what  revision  of  the  listed  clause 
applies  when  this  clause  is  added  to  a 
contract. 

Item  Vni — Technical  Amendments 

These  amendments  update  references 
and  make  editorial  changes  at  FAR 
52.213-4(a)(2)(vi),  52.244-6  section  and 
clause  headings,  and  52.247-64(a). 

Dated:  May  13,  2003. 
Laura  G.  Smith, 
Diivctor,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-14  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-14  are  effective  June  23, 
2003,  except  for  Items  III.  V  and  VIII 
which  are  effective  May  22.  2003. 

Dated:  May  9,  2003. 

Deidre  A.  Lee, 

Director,  Defense  Procurement  and 
Acquisition  Policy. 


Dated:  May  5,  2003. 

David  A.  Drabkin, 

Deputy  of  Acquisition  Policy,  General 
Services  Administration. 

Dated:  May  5,  2003. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement, 

National  Aeronautics  and  Space 

Administration. 

(PR  Doc.  03-12300  Filed  5-21-03;  8:45  am) 

BILUNG  COOE  6820-EP-f> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  3,  4,  5,  6,  8, 9, 14, 19, 
22,  23,  25.  26,  28,  29,  31,  35,  36,  42,  45, 
47,  52,  and  53 

[FAC  2001-14;  FAR  Case  1999-400;  Item 
i] 

RIN9000-AI99 

Federal  Acquisition  Regulation; 
Geographic  Use  of  the  Term  "United 
States" 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
-Regulation  (FAR)  to  clarify  the  use  of 
the  term  "United  States"  in  the  FAR,  in 
accordance  with  the  FAR  Drafting 
Guide. 

DATES:  Effective  Date:  June  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  Davis,  Procurement  Analyst,  at 
(202)  219-0202.  Please  cite  FAC  2001- 
14,  FAR  case  1999--100. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroimd 

This  rule  amends  the  FAR  to  clarify 
the  use  of  the  term  "United  States," 
when  used  in  a  geographic  sense.  The 
term  "United  States"  is  defined  in  FAR 
2.101  to  include  the  50  States  and  the 
District  of  Columbia.  Where  a  wider 
area  of  applicability  is  intended,  the 
term  is  redefined  in  the  appropriate  part 


or  subpart  of  the  FAR,  or  supplemented 
by  listing  the  additional  areas  of 
applicability  each  time  the  term  is  used. 
This  rule  corrects  and  updates 
references  to  the  United  States 
throughout  the  FAR,  including  a  new 
definition  of  "outlying  areas"  of  the 
United  States,  a  term  that  encompasses 
all  outlying  commonwealths,'  territories, 
and  minor  outlying  islands. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
66  FR  39230,  July  27,  2001.  No  public 
comments  were  received.  The  Councils 
have  agreed  to  convert  the  proposed 
rule  to  a  final  rule  with  only  minor 
editorial  changes. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  luider  section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  simply  standardizes  terminology 
and  clarifies  existing  meaning\  This  rule 
is  not  intended  to  make  policyjchanges. 

C.^^perwork  Reduction  A$ 

The  Paperwork  Redu6tion  Act  does 
not  apply  because  tWchanges  to  the 
FAR  do  not  imposelnformation 
collection  requiresnents  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  3,  4, 
5,  8,  8,  9,  14,  19,  22,  23,  25,  26,  28,  29, 
31,  35,  36,  42,  45,  47,  52,  and  53 

Government  procurement. 

Dated:  May  13,2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 

■  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2,  3,  4,  5,  6,  8,  9,  14, 
19,  22,  23,  25, .26,  28.  29,  31,  35,  36,  42. 
45,  47,  52,  and  53  as  set  forth  below: 

■  1 .  The  authority  citation  for  48  CFR 
parts  2,  3,  4.  5,  6,  8,  9,  14,  19,  22,  23.  25. 
26.  28,  29,  31,  35,  36,  42.  45.  47,  52,  and 
53  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 
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PART  2— DERNinONS  OF  WORDS 
AND  TERMS 

■  2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions 
"Contiguous  United  States  (CONUS)". 
"Customs  territory  of  the  United  States", 
and  "Outlying  areas":  by  removing  the 
definition  "Possessions";  and  by 
revising  the  definition  "State  and  local 
taxes".  The  added  and  revised  text  reads 
as  follows: 

2.101     Definitions. 

***** 

Contiguous  United  States  (CONUS) 
means  the  48  contiguous  States  and  the 
District  of  Columbia. 

***** 

Customs  territory  of  the  United  States 
means  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

***** 

Outlying  areas  means — 

(1)  Commonwealths,  (i)  Puerto  Rico, 
(ii)  The  Northern  Mariana  Islands: 

(2)  Territories,  (i)  American  Samoa, 
(ii)  Guam. 

(iii)  U.S.  Virgin  Islands:  and 

(3)  Minor  outlying  islands,  (i)  Baker 
Island. 

(ii)  Howland  Island, 
(iii)  Jarvis  Island, 
(iv)  Johnston  Atoll, 
(v)  Kingman  Reef, 
(vi)  Midway  Islands, 
(vii)  Navassa  Island, 
(viii)  Palmvra  Atoll, 
(ix)  Wake  Atoll. 
***** 

State  and  local  taxes  means  taxes 
levied  by  the  States,  the  District  of 
Columbia,  outlying  areas  of  the  United 
States,  or  their  political  subdivisions. 


PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.303    [Amended] 

■  3.  Amend  section  3.303  in  paragraph 
(e)  by  removing  the  comma  after  the 
word  "States"  and  adding  "and  its 
outlying  areas,"  in  its  place. 

■  4.  Amend  section  3.801  by  revising  the 
definition  "State"  to  read  as  follows: 

3.801     Definitions. 

*         *         *         *         * 

State,  as  used  in  this  section,  means 
a  State  of  the  United  States,  the  District 
of  Columbia,  an  outlying  area  of  the 
United  States,  an  agency  or 
instrumentality  of  a  State,  and  multi- 
State,  regional,  or  interstate  entity 
having  governmental  duties  and  powers. 


PART  4— ADMINISTRATIVE  MATTERS 

■  5.  Amend  section  4.603  in  paragraph 
(a)(1)  by  removing  "The  contracting 
officer  shall  insert"  and  adding  "Insert" 
in  its  place:  and  by  revising  paragraph  (b) 
to  read  as  follows: 

4.603    Solicitation  provisions. 

***** 

(b)  Insert  the  provision  at  52.204-5, 
Women-Owned  Business  (Other  Than 
Small  Business),  in  solicitations  that — 

(1)  Are  not  set  a^e  for  small 
business  concerns: 

(2)  Exceed  the  simplified  acquisition 
threshold;  and 

(3)  Are  for  contracts  that  will  be 
performed  in  the  United  States  or  its 
outlying  areas. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

■  6.  Amend  section  5.202  by  revising  the 
first  sentence  of  paragraph  (a){12)  to  read 
as  follows: 

5.202    Exceptions. 

****** 

(a)  *   *   * 

(12)  The  proposed  contract  action  is 
by  a  Defense  agency  and  the  proposed 
contract  action  will  be  made  and 
performed  outside  the  United  States  and 
its  outlying  areas,  and  only  local  sources 
will  be  solicited.  *   *   * 


5.303    [Amended] 

■  7.  Amend  section  5.303  in  paragraph 
(a)(2)  by  removing  "or  its  possessions" 
and  adding  "and  its  outlying  areas"  in  its 
place. 

PART  6— COMPETITION 
REQUIREMENTS 

■  8.  Amend  section  6.302-3  by  revising 
paragraph  (b)(l)(v)  to  read  as  follows: 

6.302-3    Industrial  mobilization: 
engineering,  developmental,  or  research 
capability;  or  expert  services. 

***** 

(b)  *  *  * 

(D*  *  * 

(v)  Create  or  maintain  the  required 
domestic  capability  for  production  of 
critical  supplies  by  limiting  competition 
to  items  manufactured  in — 

(A)  The  United  States  or  its  outlying 
areas;  or 

(B)  The  United  States,  its  outlying 
areas,  or  Canada. 


6.401     [Amended] 

■  9.  Amend  section  6.401  in  the  first 
sentence  of  paragraph  (b)(2)  by  removing 


",  its  possessions,  or  Puerto  Rico"  and 
adding  "and  its  outlying  areas"  in  its 
place. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  10.  Amend  section  8.1100  by  revising 
the  last  sentence  to  read  as  follows:  ^ 

8.1100    Scope  of  subpart.  ^ 

*  *  *  It  does  not  apply  to  motor 
vehicles  leased  outside  the  United 
States  and  its  outlying  areas. 

8.1104    [Amended] 

■  11.  Amend  sectjon  8.1104  in  the 
introductory  text  by  removing  "The 
contracting  officer  shall  insert"  and 
adding  "Insert"  in  its  place;  and  in 
paragraph  (d)  by  removing  "(see  41  CFR 
101-38.6)"  and  adding  "(see  subpart  B  of 
41  CFR  102-34)"  in  its  place. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

9.102    [Amended] 

■  12.  Amend  section  9.102  in  paragraph 
(a)(1)  by  removing  ",  its  possessions,  or 
Puerto  Rico"  and  adding  "or  its  outlying 
areas"  in  its  place. 

■  13.  Amend  section  9.406-2  by  adding 
an  introductory  paragraph;  revising  the 
introductory  text  of  paragraph  (a),  and 
paragraphs  (a)(4),  (b)(1)  introductory 
text.  (b)(l)(iii),  the  first  sentence  in  (b)(2), 
and  (c)  to  read  as  follows: 

9.406-2    Causes  for  debarment. 

The  debarring  official  may  debar — 
(a)  A  contractor  for  a  convict(^n  of  or 
civil  judgment  for — 

***** 

(4)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States  or  its 
outlying  areas,  when  the  product  was 
not  made  in  the  United  States  or  its 
outlying  areas  (see  Section  202  of  the 
Defense  Production  Act  (Public  Law 
102-558));  or 
***** 

(b)(1)  A  contractor,  based  upon  a 
preponderance  of  the  evidence  for — 

*         *        *        *        * 

(iii)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States  or  its 
outlying  areas,  when  the  product  was 
not  made  in  the  United  States  or  its 
outlying  areas  (see  Section  202  of  the         ' 
Defense  Production  Act  (Public  Law 
102-558)). 


(Z)  A  contractor,  based  on  a 
determination  by  the  Attorney  General 
of  the  United  States,  or  designee,  that 
the  contractor  is  not  in  compliance  with 
Immigration  and  Nationality  Act 
employment  provisions  (see  Executive 
Order  12989).  *   *   * 

(c)  A  contractor  or  subcontractor 
based  on  any  other  cause  of  so  serious 
or  compelling  a  nature  that  it  affects  the 
present  responsibility  of  the  contractor 
or  subcontractor. 

■  14.  Amend  section  9.407-2  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

9.407-2    Causes  for  suspension. 

(a)*  *  * 

(5)  Intentionally  affixing  a  label 
bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning]  to  a  product  sold  in 
or  shipped  to  the  United  States  or  its 
outlying  areas,  when  the  product  was 
not  made  in  the  United  States  or  its 
outlying  areas  (see  Section  202  of  the 
Defense  Production  Act  (Public  Law 
102-558)); 


PART  14— SEALED  BIDDING 

■  15.  Revise  section  14.203-1  to  read  as 
follows: 


14.203-1 
bidders. 


Transmittal  to  prospective 


Invitations  for  bids  or  presolicitation 
notices  must  be  transmitted  as  specified 
in  14.205  and  shall  be  provided  to 
others  in  accordance  with  5.102.  When 
a  contracting  office  is  located  in  the 
United  States,  any  solicitation  sent  to  a 
prospective  bidder  located  outside  the 
United  States  shall  be  sent  by  electronic 
data  interchange  or  air  mail  if  security 
classification  permits. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

■  16.  Amend  section  19.000  by  revising 
paragraph  (b)  to  read  as  follows: 

19.000  Scope  of  part. 

***** 

(b)  This  part,  except  for  subpart  19.6, 
applies  only  in  the  United  States  or  its 
outlying  areas.  Subpart  19.6  applies 
worldwide. 

■  17.  Amend  section  19.001  by  revising 
the  definition  "Concern"  to  read  as 
follows: 

19.001  Definitions. 

***** 

Concern  means  any  business  entity 
organized  for  profit  (even  if  its 
ownership  is  in  the  hands  of  a  nonprofit 
entity)  with  a  place  of  business  located 
in  the  United  States  or  its  outlying  areas 


and  that  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  and/ or  use  of 
American  products,  material  and/or 
labor,  etc.  "Concern"  includes  but  is  not 
limited  to  an  individual,  partnership, 
corporation,  joint  venture,  associa^on, 
or  cooperative.  For  the  purpose  of 
making  affiliation  findings  (see  19.101), 
include  any  business  entity,  whether 
organized  for  profit  or  not,  and  any 
foreign  business  entity,  i.e.,  any  entity 
located  outside  the  United  States  and  its 
outlying  areas. 
***** 

19.101  [Amended] 

■  18.  In  section  19.101,  amend  the  last 
sentence  of  the  definition  "Affiliates"  by 
removing  "inside  the  United  States"  and 
adding  "in  the  United  States  or  its 
outlying  areas"  in  its  place. 

■  19.  Amend  section  19.102  by  revising 
the  introductory  text  of  paragraph  (f), 
(f)(1),  and  (f)(7)  to  read  as  follows: 

19.102  Sioe  standards. 

*         *ff   *         *         * 

(f)  Any  concern  submitting  a  bid  or 
offer  in  its  own  name,  other  than  on  a 
construction  or  service  contract,  that 
proposes  to  furnish  an  end  product  it 
did  not  manufacture  (a 
"nomnanufacturer"),  is  a  small  business 
if  it  has  no  more  than  500  employees, 
and — 

(1)  Except  as  provided  in  paragraphs 
(f)(4)  through  (f)(7)  of  this  section,  in  the 
case  of  Government  acquisitions  set- 
aside  for  small  businesses,  furnishes  in 
the  performance  of  the  contract,  the 
product  of  a  small  business 
manufacture^  or  producer.  The  end 
product  furnished  must  be 
manufactured  or  produced  in  the  United 
States  or  its  outlying  areas.  The  terra   ^^ 
"noimianufacturer"  includes  a  concern 
that  can,  but  elects  not  to,  manufacture 
or  produce  the  end  product  for  the 
specific  acquisition.  For  size 
determination  purposes,  there  can  be 
only  one  manufacturer  of  the  end 
product  being  acquired.  The 
manufacturer  of  the  end  product  being 
acquired  is  the  concern  that,  with  its 
own  forces,  tremsforms  inorganic  or 
organic  substances  including  raw 
materials  and/or  miscellaneous  parts  or 
components  into  the  end  product. 
However,  see  the  limitations  on 
subcontracting  at  52.219-14  that  apply 
to  any  small  business  offeror  other  than 
a  nonmanufacturfli  for  purposes  of  set- 
asides  and  8(a)  awards. 
***** 

(7)  The  SB  A  provides  for  an  exception 
to  the  nonmanufactiu^r  rule  if — 


(i)  The  procurement  of  a 
manufactured  end  product  processed 
under  the  procedures  set  forth  in  part 
13— 

(A)  Is  set  aside  for  small  business;  and 

(B)  Is  not  anticipated  to  exceed 
$25,000;  and 

(ii)  The  offeror  supplies  an  end 
product  that  is  manufactured  or 
produced  in  the  United  States  or  its 
outlying  areas. 
***** 

■  20.  Amend  section  19.307  by  revising 
paragraphs  (a)(1)  and  (c)  to  read  as 
follows: 

19.307    Solicitation  provisions. 

(a)(1)  hisert  the  provision  at  52.219;- 

1 ,  Small  Business  Program 
Representations,  in  solicitations 
exceeding  the  micro-purchase  threshold 
when  the  contract  will  be  performed  in 
the  United  States  or  its  outlying  areas. 
***** 

(c)  When  contracting  by  sealed 
bidding,  insert  the  provision  at  52.219- 

2,  Equal  Low  Bids,  in  solicitations  when 
the  contract  will  be  performed  in  the 
United  States  or  its  outlying  areas. 

■  21.  Amend  section  19.702  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

19.702    Statutory  requirements. 

***** 

(b)*  *  * 

(3)  For  contracts  or  contract 
modifications  that  will  be  performed 
entirely  outside  of  the  United  States  and 
its  outlying  areas;  or 
***** 

■  22.  Amend  section  19.708  by — 

■  a.  Revising  the  introductory  text  of 
paragraph  (a)  and  (a)(2); 

■  b.  Removing  fi-om  the  first  sentence  of 
paragraph  (b)(1)  the  words  "The 
contracting  officer  shall,  when 
contracting  by  negotiation,  insert"  and 
adding  "Insert"  in  its  place;  and 

■  c.  Removing  from  paragraph  (b)(2) 
"The  contracting  officer  shall  insert"  and 
adding  "Insert"  in  its  place.  The  revised 
text  reads  as  follows: 

19.708    Contract  clauses. 

(a)  Insert  the  clause  at  52.219-8, 
Utilization  of  Small  Business  Concerns, 
in  solicitations  and  contracts  when  the 
contract  amount  is  expected  to  exceed 
the  simplified  acquisition  threshold 
unless — 
***** 

(2)  The  contract,  together  with  all  of 
its  subcontracts,  will  be  performed 
entirely  outside  of  the  United  States  and 
its  outlying  areas. 
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■  23.  Amend  section  19.1202-2  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

19.1202-2    Applicability. 

***** 

(b)*  *  * 

(4)  Contract  actions  that  will  be 
performed  entirely  outside  of  the  United 
States  and  its  outlying  areas. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.102-2    [Amended] 

■  24.  Amend  section  22.102-2  in  the  first 
sentence  of  paragraph  (b)  by  adding 
"U.S."  before  the  word  "Virgin". 

■  25.  Aniend  section  22.103-1  by 
revising  the  introductory  text  of  the 
definition  "Normal  workweek"  to  read 
as  follows: 

22.103-1     Definition. 

Normal  workweek)  as  used  in  this 
subpart,  means,  generally,  a  workweek 
of  40  hours.  Outside  the  United  States 
and  its  outlying  areas,  a  workweek 
longer  than  40  hours  is  considered 
normal  if — 

*  *  *  *  i 

m  26.  Amend  section  22.202  by  revising 
the  introductory'  paragraph  to  read  as 
follows: 

22.202    Contract  clause. 

Insert  the  clause  at  52.222-3,  Convict 
Labor,  in  solicitations  and  contracts 
above  the  micro-purchase  threshold, 
when  the  contract  will  be  performed  in 
the  United  States.  Puerto  Rico,  the 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  or  the  U.S.  Virgin 
Islands;  unless — 
***** 

■  27.  Revise  section  22.305  to  read  as 
follows: 

t 
22.305    Contract  clause. 

Insert  the  clause  at  52.222-4,  Contract 
Work  Hours  and  Safety  Standards  Act — 
Overtime  Compensation,  in  solicitations 
and  contracts  (including,  for  this 
purpose,  basic  ordering  agreements) 
when  the  contract  may  require  or 
involve  the  employment  of  laborers  or 
mechanics.  However,  do  not  include  the 
clause  in  solicitations  and  contracts — 

(a)  Valued  at  or  below  the  simplified 
acquisition  threshold; 

(b)  For  commercial  items; 

(c)  For  transportation  or  the 
transmission  of  intelligence; 

(d)  To  be  performed  outside  the 
United  States,  Puerto  Rico,  American 
Samoa,  Guam,  the  U.S.  Virgin  Islands, 
Johnston  Island,  Wake  Island,  and  Outer 
Continental  Shelf  lands  as  defined  in 


the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1331)  (29  CFR  5.15); 

(e)  For  work  to  be  done  solely  in 
accordance  with  the  Walsh-Healey 
Public  Contracts  Act  (see  subpart  22.6); 

(f)  For  supplies  that  include 
incidental  services  that  do  not  require 
substantial  employment  of  laborers  or 
mechanics;  or 

(g)  Exempt  under  regulations  of  the 
Secretary  of  Labor  (29  CFR  5.15). 

■  28.  Revise  section  22.603  to  read  as 
follows: 

22.603    Applicability. 

The  requirements  in  22.602  apply  to 
contracts  (including  for  this  purpose, 
indefinite-delivery  contracts,  basic 
ordering  agreements,  and  blanket 
purchase  agreements)  and  subcontracts 
under  Section  8(a)  of  the  Small  Business 
Act,  for  the  manufacture  or  furnishing  of 
supplies  that — 

(a)  Will  be  performed  in  \h^  United 
States,  Puerto  Rico,  or  the  U.S.  Virgin 
Islands; 

(b)  Exceed  or  may  exceed  $10,000; 
and 

(c)  Are  not  exempt  under  22.604. 

■  29.  Amend  section  22.604-2  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

22.604-2     Regulatory  exemptions. 

(a)  *   *   * 

(2)  Supplies  manufactured  outside  the 
United  States,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands. 

***** 

■  30.  Amend  section  22.801  by  revising 
the  definition  "United  States"  to  read  as 
follows: 

22.801     Definitions. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  U.S  Virgin  Islands, 
and  Wake  Island. 

■  31.  Amend  section  22.1001  by  revising 
the  definition  "United  States"  to  read  as 
follows: 

22.1001     Definitions. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  U.S.  Virgin  Islands, 
lohnston  Island,  Wake  Island,  and  Outer 
Continental  Shelf  lands  as  defined  in 
the  Outer  Continental  Shelf  Lands  Act 
(43  U.S.C.  1331,  et  seq.,)  but  does  not 
include  any  other  place  subject  to  U.S. 
jurisdiction  or  any  U.S.  base  or 
possession  in  a  foreign  country  (29  CFR 
4.112). 


■  32.  Amend  section  22.1408  by  revising 
the  introductory  text  of  paragraph  (a)  and 
(a)(1)  to  read  as  follows: 

22.1408    Contract  clause. 

(a)  Insert  the  clause  at  52.222-36, 
Affirmative  Action  for  Workers  with 
Disabilities,  in  solicitations  and 
contracts  that  exceed  or  are  expected  to 
exceed  $10,000,  except  when — 

(1)  Both  the  performance  of  the  work 
and  the  recruitment  of  workers  will 
occur  outside  the  United  States,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
American  Samoa,  Guam,  the  U.S.  Virgin 
Islands,  and  Wake  Island;  or 


PART  23— ENVIRONMENT,  ENERGY 
AND  WATER  EFFICIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

■  33.  Amend  section  23.200  by  revising 
paragraph  (b)  to  read  as  follows: 

23.200     Scope.  i 

***** 

(b)  This  subpart  applies  to 
acquisitions  in  the  United  States  and  its 
outlying  areas.  Agencies  conducting 
acquisitions  outside  of  these  areas  must 
use  their  best  efforts  to  comply  with  tliis 
subpart. 

■  34.  Amend  section  23.501  by  revising 
the  introductory  paragraph  and 
paragraphs  (a),  (b),  and  (c);  and  in 
paragraph  (d)  by  removing  "Contracts 
by"  and  adding  "By"  in  its  place.  The 
revised  text  reads  as  follows: 

23.501     Applicability. 

This  subpart  applies  to  contracts, 
including  contracts  with  8(a)  contractors 
under  FAR  subpart  19.8  and 
modifications  that  require  a  justification 
and  approval  (see  subpart  6.3),  except 
contracts — 

(a)  At  or  below  the  simplified 
acquisition  threshold;  however,  the 
requirements  of  this  subpart  apply  to  all 
contracts  of  any  value  awarded  to  an 
individual; 

(b)  For  the  acquisition  of  commercial 
items  (see  part  12); 

(c)  Performed  outside  the  United 
States  and  its  outlying  areas  or  any  part 
of  a  contract  performed  outside  the 
United  States  and  its  outlying  areas; 
*****  ' 

■  35.  Revise  section  23.505  to  read  as 
follows: 

23.505    Contract  clause. 

Except  as  provided  in  23.501,  insert 
the  clause  at  52.223-6,  Drug-Free 
Workplace,  in  solicitations  and 
contracts. 


■  36.  Amend  section  23.804  by  revising 
the  introductory  paragraph  to  reads  as 
follows: 

23.$04    Contract  clauses. 

Except  for  contracts  that  will  be 
performed  outside  the  United  States  and 
its  outlying  areas,  insert  the  clause  at: 
*         *         *         n         # 

■  37.  Amend  section  23.903  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

23.903    Applicability. 

***** 

(b)*   *   * 

(2)  Contractor  facilities  located 
outside  the  United  States  and  its 
oudying  areas. 

■  38.  Amend  section  23.906  by  revising 
paragraph  (a)(2)(v)  to  read  as  follows: 

23.906    Requirements. 

(a)  *  *  * 
(2)  *  *  * 

(v)  Are  not  located  in  the  United 
States  and  its  outlying  areas. 

***** 

■  39.  Revise  section  23.1002  to  read  as 
follows: 

23.1002    Applicability. 

The  requirements  of  this  subpart 
apply  to  facilities  owned  or  operated  by 
an  agency  in  the  customs  territory  of  the 
United  States. 

PART  25— FOREIGN  ACQUISITION 

■  40.  Amend  section  25.003  by  removing 
the  definition  "Customs  territory  of  the 
United  States";  and  revising  the 
definition  "United  States"  to  read  as 
follows: 

25.003    Definitions. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  oudying  areas. 


PART  26— OTHER  SOCIOECONOMIC 
PROGRAMS 

■  41.  Amend  section  26.300  by  revising 
paragraph  (b)  to  read  as  follows: 

26.300    Scope  of  subpart 

***** 

(b)  This  subpart  does  not  pertain  to 
contracts  performed  entirely  outside  the 
United  States  and  its  oudying  areas. 

PART  28— BONDS  AND  INSURANCE 
28.202    [Amended] 

■  42.  Amend  section  28.202  in  paragraph 
{a)(l)  by  removing  ",  its  possessions,  or 
Puerto  Rico"  and  adding  "or  its  outlying 
areas"  in  its  place. 


■  43.  Amend  section  28.203-2  by 
revising  the  first  sentence  of  paragraph 
(b)(4)  and  paragraph  (c}(3)(i)  to  read  as 
follows: 

28.203-2    Acceptability  of  assets. 

*         *         *         *         * 

(b)*  *  * 

(4)  Real  property  owned  in  fee  simple 
by  the  surety  without  any  form  of 
concurrent  ownership,  except  as 
provided  in  paragraph  (c)(3)(iii)  of  this 
subsection,  and  located  in  the  United 
States  or  its  oudying  areas.  *   *   * 
***** 

(c)  *  *  * 
(3)  *   *   * 

(i)  Real  property  located  outside  the 
United  States  and  its  oatlying  areas. 


28.301     [Amended] 

■  44.  Amend  section  28.301  in  the 
introductory  text  by  removing  "be 
required  to";  and  in  the  third  sentence  of 
paragraph  (b)  by  removing  ",  its 
possessions,  and  Puerto  Rico"  and 
adding  "and  its  outlying  areas"  in  its 
place. 

■  45.  Amend  section  28.310  by  revising 
the  introductory  text  of  paragraph  (a)  and 
paragraph  (a)(2)  to  read  as  follows: 

28.310    Contract  clause  for  work  on  a 
Government  installation. 

(a)  Insert  the  clause  at  52.228-5, 
Insurance — Work  on  a  Government 
Installation,  in  solicitations  and 
contracts  if  a  fixed-price  contract  is 
contemplated,  the  contract  amount  is 
expected  to  exceed  the  simplified 
acquisition  threshold,  and  the  contract 
will  require  work  on  a  Government 
installation,  imless — 
***** 

(2)  All  work  on  the  Government 
installation  will  be  performed  outside 
the  United  States  and  its  oudying  areas. 


PART  29— TAXES 

■  46.  Amend  section  29.202  by  revising 
paragraph  (b)  to  read  as  follows: 

29.202    General  exemptions. 

***** 

(b)  Shipment  for  export  to  a  foreign 
country  or  an  ouUying  area  of  the 
United  States.  Shipment  must  occur 
within  6  months  of  the  time  tide  passes 
to  the  Government.  When  the 
exemption  is  claimed,  the  words  "for 
export"  must  appear  on  the  contract  or 
purchase  document,  and  the  contracting 
officer  must  furnish  the  seller  proof  of 
export  (see  26  CFR  48.4221-3). 


■  47.  Revise  section  29.401-1  to  read  as 
follows: 

29.401-1    Indefinite-delivery  contracts  for 
leased  equipment. 

Insert  the  clause  at  52.229-1,  State 
and  Local  Taxes,  in  solicitations  and 
contracts  for  leased  eauipment  when — 

(a)  A  fixed-price  inaefinite-delivery 
contract  is  contemplated; 

(b)  The  contract  will  be  performed 
wholly  or  parUy  in  the  United  States  or 
its  oudying  areas;  and 

(c)  The  place  or  places  of  delivery  are 
not  known  at  the  time  of  contracting. 

■  48.  Amend  section  29.401-3  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

29.401-3    Federal,  State,  and  local  taxes. 

(a)  *   *   * 

(1)  The  contract  is  to  be  performed 
wholly  or  pardy  in  the  United  States  or 
its  oudying  areas; 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.20S-46    [Amended] 

■  49.  Amend  section  31.205-46  in 
paragraph  (a)(2)(i)  by  removing 
"conterminous  48"  and  adding 
"contiguous"  in  its  place;  and  in 
paragraph  (a}(2)(ii)  by  removing  "The 
Commonwealth  of  Puerto  Rico,  and 
territories  and  possessions"  and  adding 
"and  oudying  areas"  in  its  place. 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

35.014    [Amended] 

■  50.  Amend  section  35.014  in  paragraph 
(d)(1)  by  removing  from  the  quoted  text 
"States"  and  adding  "States  or  its 
oudying  areas"  in  its  place. 

PART  36-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

■  51.  Amend  section  36.103  by  revising 
paragraph  (a)  to  read  as  follows: 

36.103    Methods  of  contracting. 

(a)  The  contracting  officer  shall  use 
sealed  bid  procedures  for  a  construction 
contract  if  the  conditions  in  6.401(a) 
apply,  unless  the  contract  will  be 
performed  outside  the  United  States  and 
its  outlying  areas.  (See  6.401(b)(2).) 
***** 

■  52.  Revise  section  36.609-4  to  read  as 
follows: 

36.609-4    Requirements  for  registration  of 
designers. 

Insert  the  clause  at  52.236-25, 
Requirements  for  Registration  of 
Designers,  in  architect-engineer 
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contracts,  except  that  it  may  be  omitted 
when  the  design  will  be  performed — 

(a)  Outside  the  United  States  and  its 
outlying  areas;  or 

(b)  In  a  State  or  outlying  area  of  the 
United  States  that  does  not  have 
registration  requirements  for  the 
particular  field  involved. 

■  53.  Amend  section  36.702  by  revising 
paragraph  (a)  to  read  as  follows: 

36.702    Forms  for  use  in  contracting  for 
architect-engineer  services. 

(a)  Contracting  officers  must  use 
Standard  Form  252,  Architect-Engineer 
Contract,  to  award  fixed-price  contracts 
for  architect-engineer  services  when  the 
services  will  be  performed  in  the  United 
States  or  its  outlying  areas. 


PART  42— COrfTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

42.1402    Volume  movements  within  the 
contiguous  United  States. 

■  54.  Revise  the  heading  of  section 
42.1402  to  read  as  set  forth  above. 

■  55.  Amend  section  42.1404-1  by 
revising  paragraph  (c)  to  read  as  follows: 

42.1404-1     Parcel  post  eligible  shipments. 

***** 

(c)(1)  When  a  contractor  uses  its  own 
label  to  ship  to  a  post  office  servicing 
military  and  other  agency  consignees 
outside  the  customs  territory  of  the 
United  States,  the  contractor  shall  stamp 
or  imprint  the  parcel  immediately  above 
the  label  in  'A-inch  block  letters  with 
the— 

(i)  Name  of  the  agency;  and 
(ii)  Words  "Official  Mail — Contents 
for  Official  Use —  Exempt  from  Customs 
Requirements." 

(2)  This  marking  permits 
identification  and  expedites  handling 
within  the  postal  system,  but  the 
contractor  must  pay  postage  if — 
(i)  Required  by  the  contract;  or 
(ii)  The  contract  provides  for 
reimbursement  for  the  cost  of  postage. 


PART  45— GOVERNMENT  PROPERTY 

■  56.  Amend  section  45.601  by  revising 
the  definition  "Public  body"  to  read  as 
follows: 

45.601     Definitions. 

***** 

Public  body  means  any  State,  any 
outlying  area  of  the  United  States,  any 
political  subdivision  thereof,  the  District 
of  Columbia,  any  agency  or 
instrumentality  of  any  of  the  foregoing, 
any  Indian  tribe,  or  any  agency  of  the 
Federal  Government. 


PART  47— TRANSPORTATION 

47.001    [Amended] 

■  57.  Amend  section  47.001  by  removing 
the  definition  "CONUS"  or  "Continental 
United  States". 

47.302    [Amended] 

■  58.  Amend  section  47.302  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"Continental"  and  adding  "Contiguous" 
in  its  place. 

47.304-1     [Amended] 

■  59.  Amend  section  47.304-1  in 
paragraphs  (g)(1)  and  (g)(2)  by  removing 
"the  continental  United  States"  aad 
adding  "CONUS"  in  their  place.  J 

47.304-3    [Amended]  ^t 

m  60.  Amend  section  47.304-3  in  flie 
introductory  text  of  paragraph  (a)  by 
removing  "the  United  States"  and 
adding  "CONUS"  in  its  place. 

■  61.  Amend  section  47.401  by  revising 
the  definitions  "United  States"  and 
"U.S. -flag  air  carrier"  to  read  as  follows: 

47.401  Definitions. 

***** 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas 
of  the  United  States. 

U.S. -flag  air  carrier  means  an  air 
carrier  holding  a  certificate  under 
section  401  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  41102). 

■  62.  Revise  section  47.402  to  read  as 
follows: 

47.402  Policy. 

Federal  employees  and  their 
dependents,  consultants,  contractors, 
grantees,  and  others  must  use  U.S. -flag 
air  carriers  for  U.S.  Government- 
financed  international  air  travel  and 
transportation  of  their  personal  effects 
or  property,  if  available  (section  5  of  the 
International  Air  Transportation  Fair 
Competitive  Practices  Act  of  1974  (49 
U.S.C.  40118)  (Fly  America  Act)). 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  63.  Amend  section  52.203-12  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"State"  to  read  as  follows: 

52.203-12    Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions. 


Limitation  on  Payments  to  Influence  Certain 
Federal  Transactions  (|une  2003) 

(a)  *   *    * 

State,  as  used  in  this  clause,  means  a  State 
of  the  United  States,  the  District  of  Columbia, 
or  an  outlying  area  of  the  United  States,  an 

i* 


agency  or  instrumentality  of  a  State,  and 
multi-State,  regional,  or  interstate  entity 
having  governmental  duties  and  powers. 

***** 

■  64.  Amend  section  52.212-3  by 
revising  the  date  of  provision,  the 
introductory  text  of  paragraph  (c),  (f)(1), 
and  (g)(l){i)  to  read  as  follows: 

52.212-3    Offeror  Representations  and 
Certifications — Commercial  items. 


OfTeror  Representations  and  Certifications — 
Commercial  Items  (June  2003) 

***** 

(c)  Offerors  must  complete  the  following 
representations  when  the  resulting  contract 
will  be  performed  in  the  United  States  or  its 
outlying  areas.  Check  all  that  apply- 

***** 

(f)  *    *    * 

(1)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(f)(2)  of  this  provision,  is  a  dome^c  end 
product  and  that  the  offeror  has  considered 
components  of  unknown  origin  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States.  The  offeror  shall  list  as 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify, as  domestic  end  products.  The 
terms  "component,"  "domestic  end 
product,"  "end  product,"  "foreign  end 
product,"  and  "United  States"  are  defined  in 
the  clause  of  this  solicitation  entitled  "Buy    . 
American  Act — Supplies." 
***** 

(g)ll)*   *   * 

(i)  The  offeror  certifies  that  each  end 
product,  except  tho.se  listed  in  paragraph 
(g)(l)(ii}  or  (g)(l)(iii)  of  this  provision,  is  a 
domestic  end  product  and  that  the  offeror  has 
considered  components  of  unknown  origin  to 
have  been  mined,  produced,  or  manufactured 
outside  the  United  States.  The  terms 
"component,"  "domestic  end  product,"  "end 
product."  "foreign  end  product,"  and 
"United  States"  are  defined  in  the  clause  of 
this  solicitation  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act." 


■  65.  Amend  section  52.213-4  by 
revising  the  date  of  clause  and 
paragraphs  (a)(l)(i),  (a)(l)(iv)  and  the 
introductory  text  of  paragraph  (b)(l)(viii) 
to  read  as  follows: 

52.213-4    Terms  and  Conditions — 
Simplified  Acquisitions  (Other  Than  | 

Commercial  Items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
dune  2003) 

(a)  *   *   * 
(1)  *  *   * 

(i)  52.222-3,  Convict  Labor  (June  2003) 
(E.O.  11755). 


(Iv)  52.225-13,  Restrictions  on  Certain 
foreign  Purchases  (June  2003)  (E.O.'s  12722, 
12724,  13059,  13067, 13121,  13129). 
***** 

(b)*  *  * 
(jj*  *  * 

(viii)  52.225-1,  Buy  American  Act- 
Supplies  (June  2003)  (41  U.S.C.  lOa-lOd) 
(Applies  to  contracts  for  supplies,  and  to 
contracts  for  services  involving  the 
furnishing  of  supplies,  for  use  in  the  United 
States  or  its  outlying  areas,  if  the  value  of  the 
supply  contract  or  supply  portion  of  a  service 
contract  exceeds  the  micro-purchase 
threshold  and  the  acquisition — 


■  66.  Amend  section  52.219-5  by 
revising  the  date  of  the  clause,  paragraph 
(c),  and  Alternate  II  to  read  as  follows: 

52.219-5    Very  Small  Business  Set-Aside. 

***** 

Very  Small  Business  Set-Aside  (June  2003) 

***** 

(C)  Agreement.  A  very  small  business 
concern  submitting  an  offer  in  its  own  name 
shall  furnish,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
small  business  concerns  in  the  United  States 
or  its  outlying  areas. 
(End  of  clause) 
***** 

Alternate  II  (June  2003).  As  prescribed  in 
19.905(b),  substitute  the  following  paragraph 
(c)  for  paragraph  (c)  of  the  basic  clause: 

(c)  Agreement.  A  very  small  business 
concern  submitting  an  offer  in  its  own  name 
shall  furnish,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
domestic  firms  in  the  United  States  or  its 
outlying  areas. 

■  67.  Amend  section  52.219-6  by 
revising  the  date  of  the  clause  and 
paragraph  (c)  to  read  as  follows: 

52.21 9-6    Notice  of  Total  Small  Business 
Set-Aside. 


Notice  of  Total  Small  Business  Set- Aside 
(June  2003) 

***** 

(c)  Agreement.  A  small  business  concern 
submitting  an  offer  in  its  own  name  shall 
furnish,  in  performing  the  contract,  only  end 
items  manufactured  or  produced  by  small 
business  concerns  in  the  United  States  or  its 
outlying  areas.  If  this  procurement  is 
processed  under  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  $25,000,  a  small 
business  concern  may  furnish  the  product  of 
any  domestic  firm.  This  paragraph  does  not 
apply  to  construction  or  service  contracts. 
(End  of  clause) 


■  68.  Amend  section  52.219-7  by 
revising  the  date  of  clause  and  paragraph 
(c)  to  read  as  follows: 


52.219-7    Notice  of  Partial  Small  Business 
Set-Aside. 


Motice  of  Partial  Small  Business  Set-Aside 
(June  2003) 

***** 

(c)  Agreement.  For  the  set-aside  portion  of 
the  acquisition,  a  small  business  concern 
submitting  an  offer  in  its  own  name  shall 
furnish,  in  performing  the  contract,  only  end 
items  manufactured  or  produced  by  small 
business  concerns  in  the  United  States  or  its 
outlying  areas.  If  this  procurement  is 
processed  uncftr  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  $25,000,  a  small 
business  concern  may  furnish  the  product  of 
any  domestic  firm.  This  paragraph  does  not 
apply  to  construction  or  service  contracts. 
(End  of  clause) 


■  69.  Amend  section  52.219-18  by 
revising  the  date  of  clause  and  paragraph 
(d)(1)  to  read  as  follows: 

52.21 9-1 8    Notification  of  Competition 
Limited  to  Eligible  8<a)  Concerns. 


Notification  of  Competition  Limited  to 
Eligible  8(a)  Concerns  (June  2003) 

***** 

(d)(1)  Agreement.  A  small  business 
concern  submitting  an  offer  in  its  own  name 
shall  furnish,  in  performing  the  contract, 
only  end  items  manufactured  or  produced  by 
small  business  concerns  in  the  United  States 
or  its  outlying  areas.  If  this  procurement  is 
processed  under  simplified  acquisition 
procedures  and  the  total  amount  of  this 
contract  does  not  exceed  $25,000,  a  small 
business  concern  may  furnish  the  product  of 
any  domestic  firm.  This  paragraph  does  not 
apply  to  construction  or  service  contracts. 


■  70.  Amend  section  52.219-23  by 
revising  the  date  of  clause;  removing 
from  paragraph  (a)  the  definition 
"United  States";  and  by  revising 
paragraph  (d)(2)  and  Alternate  I  to  read 
as  follows: 

52.21 9-23    Notice  of  Price  Evaluation 
Adjustment  for  Small  Disadvantaged 
Business  Concerns. 


Notice  of  Price  Evaluation  Adjustment  for 
Small  Disadvantaged  Business  Concerns 
(June  2003)  i 

*****  ' 

(d)*  *  * 

(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
shall  furnish  in  performing  this  contract  only 
end  items  manufactured  or  produced  by 
small  disadvantaged  business  concerns  in  the 
United  States  or  its  outlying  areas.  This 
paragraph  does  not  apply  to  construction  or 
service  contracts. 
(End  of  clause] 


Alternate  I  (June  2003].  As  prescribed  in 
19.1104,  substitute  the  following  paragraph 
{d)(2)  for  paragraph  (d)(2)  of  the  basic  clause: 

(2)  A  small  disadvantaged  business 
concern  submitting  an  offer  in  its  own  name 
shall  fiimish  in  performing  this  contract  only 
end  items  manufactured  or  produced  by 
small  business  concerns  in  the  United  States 
or  its  outlying  areas.  This  paragraph  does  not 
apply  to  construction  or  service  contracts. 


■  71.  Revise  section  52.222-i3  to  read  as 
follows: 

52.222-3    Convict  LalXK. 

As  prescribed  in  22.202.  insert  the 
following  clause: 

Convict  Labor  (June  2003) 

(a)  Except  as  provided  in  paragraph  (b)  of 
s  this  clause,  the  Contractor  shall  not  employ 

in  the  performance  of  this  contract  any 
•  person  undergoing  a  sentence  of 
imprisonment  imposed  by  any  court  of  a 
State,  the  District  of  Columbia,  Puerto  Rico, 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  or  the  U.S.  Virgin  Islands. 

(b)  The  Contractor  is  not  prohibited  from 
employing  persons — 

(1)  0;i  parole  or  probation  to  work  at  paid 
employment  during  the  term  of  their 
sentence; 

(2)  Who  have  been  pardoned  or  who  have 
served  their  terms;  or 

(3)  Confined  for  violation  of  the  laws  of 
any  of  the  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Northern  Mariana  Islands, 
American  Samoa,  Guam,  or  the  U.S.  Virgin 
Islands  who  are  authorized  to  work  at  paid 
employment  in  the  community  under  the 
laws  of  such  jurisdiction,  if — 

(i)  The  worker  is  paid  or  is  in  an  approved 
work  training  program  on  a  voluntary  basis; 

(ii)  Representatives  of  local  union  central 
bodies  or  similar  labor  union  organizations 
have  been  consulted; 

(iii)  Such  paid  employment  will  not  result 
in  the  displacement  of  employed  workers,  or 
be  applied  in  skills,  crafts,  or  trades  in  which 
there  is  a  surplus  of  available  gainful  labor 
in  the  locality,  or  impair  existing  contracts 
for  services; 

(iv)  The  rates  of  pay  and  other  conditions 
of  employment  will  not  be  less  than  those 
paid  or  provided  for  work  of  a  similar  nature 
in  the  locality  in  which  the  work  is  being 
performed;  and 

(v)  The  Attorney  General  of  the  United 
States  has  certified  that  the  work-release  laws 
or  regulations  of  the  jurisdiction  involved  are 
in  conformity  with  the  requirements  of 
Executive  Order  11755,  as  amended  by 
Executive  Orders  12608  and  12943. 

(End  of  clause) 

■  72.  Revise  section  52.222-29  to  read  as 
follows: 

52.222-29    Notification  of  Visa  Denial. 

As  prescribed  in  22.810(g),  insert  the 
following  clause: 

Notification  of  Visa  Denial  (June  2003) 

It  is  a  violation  of  Executive  Order  11246 
for  a  Contractor  to  refuse  to  employ  any 
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applicant  or  not  to  assign  any  person  hired 
in  the  United  States.  Puerto  Rico,  the 
Northern  Mariana  Islands,  American  Samoa, 
Guam,  the  U.S.  Virgin  Islands,  or  Wake 
Island,  on  the  basis  that  the  individual's  race, 
color,  religion,  sex,  or  national  origin  is  not 
compatible  with  the  policies  of  the  country 
where  or  for  whom  the  work  will  be 
performed  (41  CFR  60-1.10).  The  Contractor 
shall  notify  the  U.S.  Department  of  State, 
Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs  (PM).  2201  C  Street  NW.. 
Room  6212,  Washington,  DC  20520,  and  the 
U.S.  Department  of  Labor,  Deputy  Assistant 
Secretary  for  Federal  Contract  Compliance, 
when  it  has  knowledge  of  any  employee  or 
potential  employee  being  denied  an  entry 
visa  to  a  country  where  this  contract  will  be 
performed,  and  it  believes  the  denial  is 
attributable  to  the  race,  color,  religion,  sex,  or 
national  origin  of  the  employee  or  potential 
employee. 
(End  of  clause) 

■  73.  Amend  section  52.223-13  by 
revising  the  date  of  the  provision  and 
paragraph  (b)(2)(v)  to  read  as  follows: 

52.22S-1 3    Certification  of  Toxic  Chemical 
Release  Reporting. 


Certification  of  Toxic  Chemical  Release 
Reporting  ()une  2003) 

***** 

(b)  *  *  * 

(2)*  *  * 

[     ]  (v)  The  facility  is  not  located  in  the 
United  States  or  its  outlying  areas. 
(End  of  provision) 

■  74.  Amend  section  52.223-14  by 
revising  the  date  of  the  clause,  and  the 
introductory  text  of  paragraph  (b)  and 
paragraph  {b)(5)  to  read  as  follows: 

52.223-14    Toxic  Chemical  Release 
Reporting.  ' 


Toxic  Chemical  Release  Reporting  (June 
2003) 

*        *     ;  *        *        * 

(b)  A  Contractor-owned  or  -operated 
facility  used  in  the  performance  of  this 
contract  is  exempt  from  the  requirement  to 
file  an  annual  Form  R  if — 

***■•** 

(5)  The  facility  is  not  located  in  the  United 
States  or  its  outlying  areas. 


■  75.  Amend  section  52.225-1  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"United  States"  to  read  as  follows: 

52.225-1     Buy  American  Act — Supplies. 


Buy  American  Act — Supplies  ()une  2003) 

(a)*   *   * 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 


■  76.  Amend  section  52.225-2  by 
revising  the  date  of  the  provision  and 
paragraph  (a)  to  read  as  follows: 

52.225-2    Buy  American  Act  Certificate. 


Buy  American  Act  Certificate^June  2003) 

(a)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph  (b) 
of  this  provision,  is  a  domestic  end  product 
and  that  the  offeror  has  considered 
components  of  unknown  origin  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States.  The  offeror  shall  list  as 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify  as  domestic  end  products.  The 
terms  "component,"  "domestic  end 
product,"  "end  product,"  "foreign  end 
product,"  and  "United  States"  are  defined  in 
the  clause  of  this  solicitation  entitled  "Buy 
American  Act — Supplies." 


■  77.  Amend  section  52.225-3  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"United  States"  to  read  as  follows: 

52.225-3    Bijiy  American  Act— North 
American  Fr^  Trade  Agreement — Israeli 
Trade  Act. 


Buy  American  Act — North  American  Free 
Trade  Agreement — Israeli  Trade  Act  (June 
2003) 

(a)*   *   * 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 


■  78.  Amend  section  52.225-4  by 
revising  the  date  of  the  provision  and 
paragraph  (a)  to  read  as  follows; 

52.225-4    Buy  American  Act — North 
American  Free  Trade  Agreement — Israeli 
Trade  Act  Certificate. 

***** 

Buy  Ameri^n  Act — North  American  Free 
Trade  Agreement — Israeli  Trade  Act' 
Certificate  (June  2003) 

(a)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph  (b) 
or  (c)  of  this  provision,  i*a  domestic  end 
product  and  that  the  offerorTwiiconsidered 
components  of  unknown  origin  t?1iave  been 
mined,  produced,  or  manufactured  outside 
the  United  States.  The  terms  "component," 
"domestic'end  product,"  "end  product," 
"foreign  end  product,"  and  "United  States" 
are  defined  in  the  clause  of  this  solicitation 
entitled  "Buy  American  Act — North 
American  Free  Trade  Agreement — Israeli 
Trade  Act." 


■  79.  Amend  section  52.225-5  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"United  States"  to  read  as  follows: 


52.225-5    Trade  Agreements. 

***** 

Trade  Agreements  (June  2003) 

(a)*   *    * 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 


■  80.  Amend  section  52.225-9  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (a)  by  revising  the  definition 
"United  States"  to  read  as  follows: 

52.225-9    Buy  American  Act — Construction 
Materials. 


Buy  American  Act — Construction  Materials 
(June  2003) 

(a)  *   *   * 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 


■  81.  Amfend  section  52.225-11  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (ajjjy  revising  the  definition 
"United  States"  to  read  as  follows: 

52.225-1 1     Buy  American  Act- 
Construction  Materials  under  Trade 
Agreements. 

***** 

Biiy  American  Act — Construction  Materials 
Under  Trade  Agreements  (June  2003) 

(a)  *   *   * 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 


52.225-13    [Amended] 

■  82.  Amend  section  52.225-13  by 
revising  the  date  of  the  clause  to  read 
"(June  2003)";  and  in  the  first  sentence 
of  paragraph  (a)  by  removing  "States" 
and  adding  "States  and  its  outlying 
areas"  in  its  place. 

■  83.  Amend  section  52.^8-3  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

52.22&-3    Workers'  Compensation 
Insurance  (Defense  Base  Act). 

As  prescribed  in  28.309(a],  insert  the 
following  clause: 

***** 

■  84.  Amend  section  52.228-4  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

52.228-4    Workers'  Compensation  and 
War-Hazard  insurance  Overseas. 

As  prescribed  in  28.309(b),  insert  the 
following  clause: 

***** 

■  85.  Amend  section  52.229-1  by 
revising  the  introductory  text  to  read  as 
follows: 
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52.229-1    State  and  Local  Taxes. 

As  prescribed  in  29.401-1,  insert  the 
following  clause: 

***** 

■  86.  Amend  section  52.229-6  by — 

■  a.  Revising  the  date  of  the  clause; 

■  b.  Revising  paragraph  (a); 

■  c.  Removing  the  designation  of 
paragraph  (b); 

■  d.  Adding  a  new  paragraph  (b) 
introductory  text;  and 

■  e.  Removing  ".  as  used  in  this  clause," 
from  the  definition  "Contract  date"; 
revising  the  definition  "Country 
concerned";  and  removing  ".as  used  in 
this  clause,"  from  the  definitions  "Tax" 
and  "taxes",  "All  applicable  taxes  and 
duties".  "After-imposed  tax",  "After- 
relieved  tax",  and  "Excepted  tax".  The 
added  and  revised  text  reads  as  follows: 

52.229-6    Taxes — Foreign  Fixed-Price 
Contracts. 


Taxes — Foreign  Fixed-Price  Contracts  (June 
2003) 

(a)  To  the  extent  that  this  contract  provides 
for  furnishing  supplies  or  performing 
services  outside  the  United  States  and  its 
outlying  areas,  this  clause  applies  in  lieu  of 
any  Federal,  State,  and  local  taxes  clause  of 
the  contract. 

(b)  Definitions.  As  used  in  this  clause — 
***** 

jCountry  concerned  means  any  country, 
other  than  the  United  States  and  its  outlying 
areas,  in  which  expenditures  under  this 
conkf'act  are  made. 

*     I     *  *  *  * 

■  87.  Revise  section  52.236-25  to  read  as 
follows: 

52.236-25    Requirements  for  Registration 
of  Designers. 

As  prescribed  in  36.609-4,  insert  the 
following  clause: 

Reqpiirements  for  Registration  of  Designers 
(June  2003) 

Architects  or  engineers  registered  to 
practice  in  the  particular  professional  field 
involved  in  a  State,  the  District  of  Columbia, 
or  an  outlying  area  of  the  United  States  shall 
prepare  or  review  and  approve  the  design  of 
architectural,  structural,  mechanical, 
electrical,  civil,  or  other  engineering  features 
of  the  work. 

(End  Si  clause) 

« 

■  88.  Revise  scctioii  52.242-12  to  read  as 
follows: 

52.242-1 2    Report  of  Shipment  (REPSHIP). 

As  prescribed  in  42.1406-2.  insert  the 
following  clause: 

Report  of  Shipment  (REPSHIP)  (June  2003) 

(a)  Definition.  Domestic  destination,  as 
used  in  this  clause,  means — 

(1)  A  destination  within  the  contiguous 
United  States;  or 


(2)  If  shipment  originates  in  Alaska  or 
Hawaii,  a  destination  in  Alaska  or  Hawaii, 
respectively. 

(b)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  shall — 

(1)  Send  a  prepaid  notice  of  shipment  to 
the  consignee  transportation  officer — 

(i)  For  all  shipments  of — 

(A)  Classified  material,  protected  sensitive, 
and  protected  controlled"  material; 

(B)  Explosives  and  poisons,  classes  A  and 
B; 

(C)  Radioactive  materials  requiring  the  use 
of  a  III  bar  label;  or 

(ii)  When  a  truckload/carload  shipment  of 
supplies  weighing  20,000  pounds  or  more,  or 
a  shipment  of  less  weight  that  occupies  the 
full  visible  capacity  of  a  railway  car  or  motor 
vehicle,  is  given  to  any  carrier  (common, 
contract  or  private)  for  transportation  to  a 
domestic  destination  (other  than  a  port  for 
export); 

(2)  Transmit  the  notice  by  rapid  means  to 
be  received  by  the  consignee  transportation 
officer  at  least  24  hours  before  the  arrival  of 
the  shipment;  and 

(3)  Send,  to  the  receiving  transportation 
officer,  the  Government  bill  of  lading, 
commercial  bill  of  lading  or  letter  or  other 
document  containing  the  following 
information  and  prominently  identified  as  a 
"Report  y  Shipment"  or  "REPSHIP  FOR 
T.O." 

Message  Example: 
REPSHIP  FOR  T.O.  81 JUN  01 
TRANSPORTATION  OFFICER 
DEFENSE  DEPOT.  MEMPHIS,  TENN. 
SHIPPED  YOUR  DEPOT  1981  JUN  1  540 

CTNS  MENS  COTTON  TROUSERS,  30,240 

LB,  1782  CUBE,  VIA  XX-YY* 
IN  CAR  NO.  XX  123456* *-GBL** *- 

C98000031****  CONTRACT  DLA 

ETA*****-JUNE  5  JONES  &  CO.,  JERSEY 

CITY,  N.J. 

*  Name  of  rail  carrier,  trucker,  or  other 
carrier. 

**  Vehicle  identification. 

*  *  *  Government  bill  of  lading. 

****  If  not  shipped  by  GBL.  identify  lading 
document  and  state  whether  paid  by 
contractor. 

*****  Estimated  time  of  arrival. 

(End  of  clausej 

■  89.  Amend  section  52.245-2  by 
revising  the  date  and  paragraph  (1)  of  the 
clause;  revising  the  date  of  Alternate  II 
and  amending  paragraph  (c)(5)  of 
Alternate  II  by  removing  "States"  and 
adding  "States  or  its  outlying  areas"  in 
its  place.  The  revised  text  reads  as 
follows: 

52.245-2    Government  Property  (Fixed- 
Price  Contracts). 


Government  Property  (Fixed-Price 
Contracts)  (June  2003) 

*  *  *         *  * 

(1)  Overseas  contracts.  If  this  contract  is  to 
be  performed  outside  of  the  United  States 
and  its  outlying  area#,  the  words 
"Government"  and  "Government-furnished" 
(wherever  they  appear  in  this  clause)  shall  be 


construed  as  "United  States  Government" 
and  "United  States  Government-furnished, 
respectively. 
[End  of  clause) 

***** 

Alternate  II  (June  2003)  *   *   * 


■  90.  Amend  section  52.245-4  by 
revising  the  date  of  the  clause  and 
paragraph  (e)  to  read  as  follows: 

fe.245-4    Government-Furnished  Property 
(Short  Form). 


Govemment-Fumished  Property  (Short 
Form)  (June  2003) 

***** 

(e)  If  this  contract  is  to  be  performed 
outside  the  Untied  States  and  its  outlying 
areas,  the  words  "Government"  and 
"Government-furnished"  (wherever  they 
appear  in  this  clause)  shall  be  construed  as 
"United  States  Government"  and  "United 
States  Govemmen-fumished."  respectively. 
(End  of  clause) 

■  91.  Amend  section  52.245-5  by 
revising  the  date  of  the  clause;  amending 
paragraph  (1)  by  removing  "of  America, 
its  territories,  or  possessions"  and 
adding  "and  its  outlying  areas"  in  its 
place;  by  revising  the  date  of  Alternate  I; 
and  amending  paragraph  (c)(5)  of 
Alternate  I  by  removing  "States"  and 
adding  "States  or  its  outlying  areas"  in 
its  place.  The  revised  text  reads  as 
follows: 

52.245-5    Government  Property  (Cost- 
Reimbursement,  Time-and-Material,  or 
Labor-Hour  Contracts). 


Government  Property  (Cost-Reimbursement. 
Time-and'^aterial,  or  Labor-Hour 
Contracts)  (June  2003) 

***** 

(End  of  clause)  ' 

Alternate  I  (June  2003) 


52.245-11     [Amended] 

■  92.  Amend  section  52.245-11  by 
revising  the  date  of  Alternate  I  to  read 
"(June  2003)";  and  amending  paragraph 
(c)(6)  of  Alternate  I  by  removing  "States" 
and  adding  "States  or  its  outlying  areas" 
in  its  place. 

52.245-15    [Antended] 

■  93;  Amend  section  52.245-15  by 
revising  the  date  of  the  clause  to  read 
"(June  2003)";  and  amending  paragraph 
(b)  by  removing  "States"  and  adding 
"States  or  its  outlying  areas"  in  its  place. 

52.246-17    [Amended] 

■  94.  Amend  section  52.246-17  by 
revising  the  date  of  the  clause  to  read 
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"(June  2003)";  and  amending  paragraph 
(c)(3){ii)(C)  by  removing  "continental" 
and  adding  "contiguous"  in  its  place. 

■  95.  Revise  section  52.247-47  to  read  as 
follows: 

52.247-47    Evaluation — F.o.b.  Origin. 

As  prescribed  in  47.305-3{f)(2),  insert 
the  following  provision.  When  it  is 
appropriate  to  use  methods  other  than 
land  transportation  in  evaluating  offers; 
e.g.,  air,  pipeline,  barge,  or  ocean  tanker, 
modify  the  provision  accordingly.  ^ 

Evaluation — F.o.b.  Origin  (June  2003) 

(a)  The  Government  normally  uses  land 
methods  of  transportation  by  regulated 
common  carrier  for  shipment  within  the 
contiguous  United  States. 

(b)  To  evaluate  offers,  the  Government  will 
consider  only  these  methods  to  establish  the 
cost  of  transportation  between  offeror's 
shipping  point  and  destination  (tentative  or 
firm,  whichever  is  applicable)  in  the 
contiguous  United  States. 

(c)  This  transportation  cosf  will  be  added 
to  the' offer  price  to  determine  the 
Government's  overall  cost. 

(d)  When  tentative  destinations  are 
indicated,  the  Government  will  use  them 
only  for  evaluation  purposes.  The 
Government  has  the  right  to  use  any  other 
means  of  transportation  or  any  other 
destination  at  the  time  of  shipment. 

(End  of  provision) 

■  96.  Amend  section  52.247-55  by 
revising  the  introductory  text,  the  date  of 
the  clause,  and  paragraphs  (a)  and  (b)  of 
the  clause  to  read  as  follows: 


52.247-55    F.o.b.  Point  for  Delivery  of 
Government-Furnished  Property. 

As  prescribed  in  47.305-12(a)(2), 
insert  the  following  clause: 

F.o.b.  Point  for  Delivery  of  Government- 
Furnished  Property  (June  2003) 

(a)  Unless  otherwise  specified  in  this 
solicitation,  the  Government  will  deliver  any 
Government-furnished  property  for  use 
within  the  contiguous  United  States  or 
Canada  to  a  point  specified  by  the  Contractor 
in  the  offer.  If  the  Government  makes 
delivery  by  railroad,  the  f  o.b.  point  will  be 
private  siding.  Contractor's  plant.  If  the 
Contractor's  plant  is  not  served  by  rail,  the 
f.o.b.  point  will  be  railroad  cars  in  the  same 
or  nearest  city  having  rail  service.  The 
Government  may  choose  the  mode  of 
transportation  and  the  carriers  and  will  bear 
the  cost  of  all  line-haul  transportation  to  the 
specified  destination. 

(b)  If  the  destination  of  the  Government- 
furnished  property  is  a  Contractor's  plant 
located  outside  the  contiguous  United  Statq^ 
or  Canada,  the  f  o.b.  point  for  Government 
delivery  of  Government-furnished  property 
will  be  a  Contractor-specified  location  in  the 
contiguous  United  States.  If  the  Contractor 
fails  to  name  a  point,  the  Government  will 
select  as  the  f  o.b.  point  the  port  city  in  the 
contiguous  United  States  nearest  to  the 
Government-furnished  property  that  has 
regular  commercial  water  transportation 
services  to  the  offshore  port  nearest  the 
Contractor's  plant. 
***** 

■  97.  Amend  section  52.247-63  by 
revising  the  date  of  the  clause  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 


52.247-63 
Carriers. 


Preference  for  U.S. — Flag  Air 


Preference  for  U.S. — Flag  Air  Carriers  (June 
2003) 

(a)  Definitions. ^s  used  in  this  clause — 

International  air  transportation  means 
transportation  by  air  between  a  place  in  the 
United  States  and  a  place  outside  the  United 
States  or  between  two  places  both  of  which 
are  outside  the  United  States. 

United  States  means  the  50  States,  the 
District  of  Columbia,  and  outlying  areas. 

U.S. -flag  air  carrier  means  an  air  carrier 
holding  a  certificate  under  49  U.S.C.  Chapter 
411. 
***** 

(c)  If  available,  the  Contractor,  in 
performing  work  under  this  contract,  shall 
use  U.S. -flag  carriers  fot  international  air 
transportation  of  personnel  (and  their 
personal  effects)  or  property. 


PART  53— FORMS 
53.228    [Amended] 

■  98.  Amend  section  53.228  in  paragraph 
(e)  by  removing  "{Rev.  6/96)"  and  adding 
"[Rev.  6/03)"  in  its  place. 

■  99.  Revise  section  53.301-28  to  read  as 
follows: 

53.301-28    Affidavit  of  Individual  Surety. 
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AFFIDAVIT  OF  INDIVIDUAL  SURETY 
(S»»  instmctions  on  nvmn»} 


OMBNo.:     9000-0001 


PuMic  reporting  burden  tor  thi*  colection  of  information  is  estimated  to  sverafle  3  hours  per  response,  includmo  the  time  (or  reviewing  instructions  searchmo  existno  d>t. 
jojKces  o«tt>ennojnd  m»nt«n.no  the  data  n«MM.  and  completino  and  reviewmo  the  co<lectK«ro?inform.tion.  Send  commenuTtSi  5^  S^^JT^^e" ^olS^ 
aj.«t^f^th.,  cWlection  of  information,  mcludino  suggesfions  for  reducing  tt«s  burden,  to  the  Regulatorv  Secretariat  (MVA),   OiU^lTT^vi^iXl^^^i.^^^^,  ^^^, 


STATE  OF 


toUNTY  OF 


SS. 


\,  the  undersianed,  being  duly  sworn,  depose  and  say  that 
States;  and  of  full  age  and  legally  competent.    I  also  depose 


I  am:    (1)  the  swrety  to  the  attached  bond(s);  (2)  a  citizen  of  the  United 

.    ,  .,..    »  ^  -     --:  ' . ■ ^3se  and  say  that,  concerning  any  stocks  or  bonds  included  in  the  assets  listed 

below    that  ttiere  are  no  restnctions  on  the  resale  of  these  securities  pursuant  to  the  registration  provisions  of  Section  5  of  the 
uSftln^'If-t^^nH  \P^    J  '««=°8"'".  ^^^l  statements  contained  herein  concem  a  matter  wTthin  the  jurisdichon  of  an  agency  of  thI 
ii^J!h  li!l!!  r'^"i*^l  "l^'""«,n«',  ^*'!f  •>.*i^^'**?y?  or  fraudulent  statement  may  render  the  maker  subject  to  prosecution  under  title  18 
the  attached  bnd    ^®"'°"*  ^°°^  *"**  *^*     ^^"^  affidavit  is  made  to  induce  the  United  States  of  Amenca  to  accept  me  as  surety  on 


1 .  NAME  (First.  Middle,  LastI  (Type  or  Print) 


%.  TYPE  AND  DURATION  OF  OCCUPATION 


5.  NAME  AND  ADDRESS  OF  INDIVIDUAL  SURETY  BROKER  USED  (If  ar)y) 
(Number,  Street,  Oty,  State,  ZIP  Codel 


2.  HOME  ADDRESS  (Nimber,  Street,  Cky,  State,  ZIP  Codel 


I.  NAME  AND  ADDRESS  OF  EMPLOYER  (If  Self-emplOYed,  so  Slatel 


6   TELEPHONE  NUMBER 

HOME- 
BUSINESS  - 


7. THE  FOLLOWING  IS  A  TRUE  REPRESENTATION  OF  THE  ASSETS  I  HAVE  PLEDGED  TO  THE  UNITED  STATES  IN  SUPPORT  OF  THE  ATTACHED  BONO: 

la)    Real  estate  llrxlude  a  legal  descriptmrt,  street  address  and  other  identifying  description;  the  market  value;  attach  supporting  certified  documents 

including  recorded  lien;  evidence  of  title  and  the  current  tax  assessment  of  the  property.    For  market  value  approach,  also  provide  a  current  appraisal.) 


lb)    Assets  other  than  real  estate  (describe  the  assets,  the  details  of  the  escrow  account,  and  attach  certified  evidence  thereof  I. 


8  IDENTIFY  ALL  MORTGAGES,  LIENS,  JUDGEMENTS,  OR  ANY  OTHER  ENCUMBRANCES  INVOLVING  SUBJECT  ASSETS  INCLUDING  REAL  ESTATE  TAXES  DUE  AND 


9  IDENTIFY  ALL  BONDS.  INCLUDING  BID  GUARANTEES.  FOR  WHICH  THE  SUBJECT  ASSETS  HAVE  BEEN  PLEDGED  WITHIN  3  YEARS  PRIOR  TO  THE  DATE  OF 
I  EXECUTION  OF  THIS  AFFIDAVIT. 


10  SIGNATURE 


DOCUMENTATION  OF  THE  PLEDGED  ASSET  MUST  BE  ATTACHED. 


1 1    BOND  AND  CONTRACT  TO  WHICH  THIS  AFFIDAVIT  RELATES  (Where 
appropriate) 


12.  SUBSCRIBED  AND  SWORN  TO  BEFORE  ME  AS  FOLLOWS: 


a.  DATE  OATH  ADMINISTERED 


MONTH 


DAY 


YEAR 


c.NAME  AND  TITLE  OF  OFFICIAL  ADMINISTERING  OATH 
(Type  or  print) 


b.  CITY  AND  STATE  lOr  other  jurisdiction) 


d.  SIGNATURE 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 
Previous  edition  is  not  usable 


e.  MY  COMMISSION 
EXPIRES 


Official 
Seal 


STANDARD  FORM  28  (REV  6/2003) 

Prescribed  by  GSA-FAR  (48  CFR)hS;. 228(e) 


R)«?2 
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INSTRUCTIONS 


1.  Individual  sureties  on  bonds  executed  in  connection  with  government  contracts  nnust  complete  and 
submit  this  form  with  the  bond.  (See  48  CFR.28.203,  53.228(e).)  Th^  surety  must  have  the  completed 
form  notarized. 

2.  No  corporation,  partnership,  or  other  unincorporated  association  or  firm,  as  such,  is  acceptable  as  an 
individual  surety.  Likewise,  members  of  a  partnership  are  not  acceptable  as  sureties  on  bonds  that  a 
partnership  or  an  association,  or  any  co-partner  or  member  thereof,  is  the  principal  obligor.  However, 
stoc^^holders  of  corporate  principals  are  acceptable  provided  (a)  their  qualifications  are  independent  of 
their  stockholdings  or  financial  interest  therein,  and  (b)  that  the  fact  is  expressed  in  the  affidavit  of 
justification.  An  individual  surety  will  not  include  any  financial  interest  in  assets  connected  with  the 
principal  on  the  bond  that  this  affidavit  supports. 

3.  United  States  citizenship  is  a  requirement  for  individual' sureties  for  contracts  and  bonds  when  the 
contract  is  awarded  in  the  United  States.  However,  when  the  Contracting  Officer  is  locbted  in  an 
outlying  area  or  a  foreign  country,  the  individual  surety  is  only  required  to  be  a  permanent  resident  of  the 
area  or  country  in  which  the  contracting  officer  is  located. 

4.  All  signatures  of  the  affidavit  submitted  must  be  originals.  Affidavits  bearing  reproduced  signatures 
are  not  acceptable.  An  authorized  person  must  sign  the  bond.  Any  person  signing  in  a  representative 
capacity  (e.g.,  an  attorney-in-fact)  must  furnish  evidence  of  authority  if  that  representative  is  not  a 
member  of  a  firm,  partnership,  or  joint  venture,  or  an  officer  of  the  corporation  involved. 
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BILUNG  CODE  6820-EP-C 


f.    DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2,  31,  47,  and  52 

[FAC  2001-14;  FAR  Case  2001-029;  Item 
II] 

RIN  9000-AJ33 

Federal  Acquisition  Regulation; 
Miscellaneous  Cost  Principles 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  delete  the  cost 
principle  concerning  transportation 
costs  and  to  revise  the  cost  principles 
concerning  cost  of  money,  other 
business  expenses,  and  deferred 
research  and  development  costs. 

DATES:  Effective  Date;  June  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edvkrard  Loeb  at  (202)  501-1224.  Please 
cite  FAC  2001-14,  FAR  case  2001-029. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  a* 
proposed  rule  in  the  Federal  Register  at 
67  FR  13072,  March  20,  2002,  with 
request  for  comments.  Two  respondents 
submitted  public  comments.  The 
Councils  considered  all  comments  and 
concluded  that  the  proposed  rule 
should  be  converted  to  a  final  rule  with 
the  following  changes  to  the  proposed 
rule: 

1.  Revise  the  language  at  FAR  31.205- 
lO(bKl)  to  state  that  cost  of  money  "is 
measured,  assigned,  and  allocated  to 
contracts  in  accordance  with  48  CFR 
9904.414  or  measured  and  added  to  the 
cost  of  capital  assets  under  construction 
in  accordance  with  48  CFR  9904.417,  as 
applicable." 

2.  Change  the  word  "cost"  in 
paragraph  31.205-10(b)(3)  to  "cost  of 
money"  to  maintain  clarity  and 
consistency  at  FAR  31.205-10.  A 


discussion  of  the  comments  is  provided 
below: 

Comment:  Respondent  recommends 
that  paragraph  (a)(2)  of  FAR  31.205-10 
be  revised  to  state  that  cost  of  money 
"shall  be  treated  like  an  incurred  cost 
for  cost-reimbursement  purposes." 

Councils'  response:  Do  not  concur. 
The  Councils  believe  FAR  31.205- 
10(a)(1)  of  the  proposed  rule  clearly 
specifies  that  cost  of  money  is  an 
imputed  cost  (as  opposed  to  an  incurred 
cost).  Paragraph  (a)(2)  further  states  that, 
for  cost-reimbursement  purposes,  this 
imputed  cost  is  aii  "incurred  cost."  The 
Councils  do  not  believe  this  language 
would  permit  a  contractor  to  argue  that 
cost  of  money  is  not  an  imputed  cost.  In 
fact,  the  cost  principle  at  FAR  31.205- 
10  has  referred  to  cost  of  money  as 
being,  for  cost-reimbujsement  purposes, 
an  "incurred  cost"  since  at  least  as  early 
as  1984,  but  has  also  always  specifically 
stated  that  it  is  actually  an  "imputed 
cost." 

Comment:  Respondent  recommends 
revising  the  language  in  the  proposed 
rule  at  FAR  31.205-10(b)(l)  for  cost  of 
money  that  states  "it  is  meeisured, 
assigned,  and  allocated  to  contracts  in 
accordance  with  48  CFR  9904.414  or  48 
CFR  9904.417,  as  applicable." 
Respondent  notes  that  48  CFR 
9904.417 — Cost  of  Money  as  an  Element 
of  the  Cost  of  Capital  Assets  under 
Construction  (CAS  417),  addresses  the 
measurement  of  cost  of  money 
attributable  to  assets  being  constructed 
rather  than  contract  costs. 

Councils'  response:  Concur.  The 
Councils  revised  the  rule  at  paragraph 
(b)(1)  to  state  that  cost  of  money  "is 
measured,  assigned,  and  allocated  to 
contracts  in  accordance  with  48  CFR 
9904.414  or  measured  and  added  to  the 
cost  of  capital  assets  under  construction 
in  accordance  with  48  CFR  9904.417,  as 
applicable." 

Comment:  Respondent  recommends 
revising  FAR  31.205-10(b)(l)  by 
changing  the  word  "cost"  to  "imputed 
cost"  or  "cost  of  money,"  to  make  it 
consistent  with  the  other  language  in 
the  cost  principle. 

Councils'  response:  Concur.  The 
Councils  changed  the  word  "cost"  in 
paragraph  (b)(3)  to  "cost  of  money." 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 


Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small.entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principles  discussed  in  this 
rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2.  31, 
47,  and  52 

Government  procurement. 

Dated:  May  13,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 
u  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2,  31,  47,  and  52  as 
set  forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  2,  31,  47,  and  52  is  revised  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

■  2.  In  section  2.101,  add  the  definition 
"Facilities  capital  cost  of  money",  in 
alphabetical  order,  to  read  as  follows: 

2.101    Definitions. 

*         * '       *         *         * 

Facilities  capital  cost  of  money  means 
"cost  of  money  as  an  element  of  the  cost 
of  facilities  capital"  as  used  at  48  CFR 
9904.414 — Cost  Accounting  Standard — 
Cost  of  Money  as  an  Element  of  the  Cost 
of  Facilities  Capital. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.001    [Amended] 

■  3.  In  section  31.001,  remove  the 
definitions  "Cost  of  capital  committed  to 
facilities"  and  "Facilities  capital." 

■  4.  Revise  section  31.205-10  to  read  as 
follows: 

31 .205-1 0    Cost  of  money. 

(a)  General.  Cost  of  money — 

(1)  Is  an  imputed  cost  that  is  not  a 

form  of  interest  on  borrowings  (see 

31.205-20): 
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(2)  Is  an  "incurred  cost"  for  cost- 
reimbursement  purposes  under 
applicable  cost-reimbursement  contracts 
and  for  progress  payment  purposes 
under  fixed-price  contracts;  and 

(3)  Refers  to— 

(i)  Facilities  capital  cost  of  money  (48 
CFR  9904.414);  and 

(ii)  Cost  of  money  as  an  element  of  the 
cost  of  capital  assets  under  construction 
(48  CFR  9904.417). 

(b)  Cost  of  money  is  allowable, 
provided — 

(1)  It  is  measured,  assigned,  and 
allocated  to  contracts  in  accordance 
with  48  CFR  9904.414  or  measared  and 
added  to  the  cost  of  capital  assets  under 
construction  in  accordance  with  48  CFR 
9904.417,  as  applicable; 

(2)  The  requirements  of  31.205-52, 
which  limit  the  allowability  of  cost  of 
money,  are  followed;  and 

(3)  The  estimated  facilities  capital 
cost  of  money  is  specifically  identified 
and  proposed  in  cost  proposals  relating 
to  the  contract  under  which  the  cost  is 
to  be  claimed. 

(c)  Actual  interest  cost  in  lieu  of  the 
calculated  imputed  cost  of  money  is 
unallowable. 

■  5.  In  section  31.205-28,  revise  the 
introductory  text  to  read  as  follows: 

31.20&-28    Other  business  expenses. 

The  following  types  of  recurring  costs 
are  allowable: 


31.205-45    [Reserved] 

■  6.  Remove  and  reserve  section  31.205- 
45. 

31 .205-48    Research  and  development 
costs. 

■  7.  Amend  section  31.205-48  by 
revising  the  section  heading  to  read  as  set 
forth  above;  and  in  the  first  sentence  by 
removing  the  word  "section"  and  adding 
"subsection"  in  its  place. 

PART  47— TRANSPORTATION 
47J00    [Amended] 

■  8.  Amend  section  47.300  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "(see  31.205-45)". 

PART  52^SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  9.  Amend  section  52.215-16  by 
revising  the  date  of  the  provision  and 
paragraph  (a)  to  read  as  follows: 

52^15-16    Facilities  Capital  Cost  of 


Facilities  Capital  Cost  of  Money  (June  2003) 

(a)  Facilities  capital  cost  of  money  will  be 
an  allowable  cost  under  the  contemplated 


contract,  if  the  criteria  for  allowability  in 
FAR  31.205-10(b)  are  met.  One  of  the 
allowability  criteria  requires  the  prospective 
Contractor  to  propose  facilities  capital  cost  of 
money  in  its  offer. 


[FR  Doc.  03-12302  Filed  5-22-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2.  32,  and  52 

[FAC  2001-14;  FAR  Case  2000-308;  Item 

iiq 

RiN9000-AJ17 

Federal  Acquisition  Regulation; 
Prompt  Payment  Under  Cost- 
Reimbursement  Contracts  for  Services 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  adopt,  as  final,  the 
interim  rule  published  at  66  FR  53485, 
October  22.  2001.  This  rule  requires  an 
agency  to  pay  an  interest  penalty 
whenever  it  makes  an  interim  payment 
under  "S'cost  reimbursement  contract  for 
services  more  than  30  days  after  the 
agency  receives  a  proper  invoice  from 
the  contractor. 

DATES:  Effective  Date:  May  23.  2003. 
Applicability  Date:  This  final  rule 
applies  to  cost-reimbursement  contracts 
for  services,  irrespective  of  award  date, 
if  interim  payments  requests  under  such 
contracts  are  due  on  or  after  December 
15,  2000.  In  no  event  may  agencies  pay 
late  pa)rment  penalty  interest  for  any 
delay  in  pajrment  that  occurred  prior  to 
December  15.  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC,  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Edward  Loeb  at  (202)  501-0650.  Please 
cite  FAC  2001-14,  FAR  case  2000-308. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

DoD,  GSA.  and  NASA  published  an 
interim  rule  in  the  Federal  Register  at 
66  FR  53485,  October  22,  2001.  with 
request  for  comments.  This  FAR 
amendment  eliminated  the  prior  policy 
and  contract  clause  prohibition  on 
payment  of  late  payment  penalty 
interest  for  late  interim  finance 
payments  under  cost-reimbursement 
contracts  for  services.  It  added  new 
policy  and  a  contract  clause.  Alternate 
I  to  the  FAR  clause  at  52.232-25,  to 
provide  for  those  penalty  payments. 

The  interim  FAR  rul6  implemented 
section  1010  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398). 
Section  1010  requires  an  agency  to  pay 
an  interest  penalty,  in  accordance  with 
regulations  issued  by  the  Office  of 
Management  and  Budget  (OMB). 
whenever  an  interim  payment  under  a 
cost  reimbursement  contract  for  services 
is  paid  more  than  30  days  after  the 
agency  receives  a  proper  invoice  from 
the  contractor.  The  Act  does  not  permit 
payment  of  late  payment  interest 
penalty  for  any  period  prior  to 
December  15.  2000.  OMB  published  an 
interim  rule  in  the  Federal  Register  at 
65  FR  78403.  December  15.  2000,  and  a 
final  rule  at  67  FR  79515,  December  30, 
2002.  OMB's  rule  revised  the  prompt 
payment  regulations  at  5  CFR  part  1315 
to  implement  section  1010  of  Public 
Law  106-398. 

The  Councils  received  no  public 
comments  to  the  interim  FAR  rule  and 
have  agreed  to  convert  the  interim  rule 
to  a  final  rule  without  change.  The. 
applicability  date,  however,  has     i 
changed  as  explained  below.  The 
Federal  Register  notice  published  in 
conjunction  with  the  FAR  interim  rule 
stated  that  "The  policy  and  clause  apply 
to  all  covered  contracts  awarded  on  or 
after  December  15,  2000  *   *   *  agencies 
may  apply  the  FAR  changes  made  by 
this  rule  to  contracts  awarded  prior  to 
December  15,  2000.  at  their  discretion 
*    *   *."  (66  FR  53485.  October  22. 
2001.)  This  was  consistent  with  OMB 
regulations.  Subsequently,  as  a  result  of 
enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-107)  on  December  28, 
2001,  agencies  no  longer  have  this 
discretion.  Section  1007  of  Public  Law 
107-107  states  that  this  policy  applies 
to  cost-reimbursement  contracts  for 
services  awarded  before,  on,  or  after 
December  15,  2000.  Section  1007  retains 
the  prohibition  against  paynient  of  late 
payment  interest  penalty  for  any  period 
prior  to  December  15,  2000.  For  this 
reason,  the  applicability  of  the  nde  has 
been  revised  to  reflect  this  change. 


This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Plaiming  and 
Review,  dated  September  30. 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because  the 
rule  only  applies  to  the  very  limited 
niunber  of  contractors  that  are  awarded 
cost-reimbursement  service  contracts 
and  that  are  paid  more  than  30  days 
after  the  agency  receives  a  proper 
invoice. 

C.  Paperwork  Reduction  Act 

ft 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  32, 
and  52 

Govermnent  procurement. 
Dated:  May  13.  2003. 
Laura  G.  Smith, 

Director.  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

■  Accordingly.  DoD,  GSA.  and  NASA 
adopt  the  interim  rule  amending  48  CFR 
parts  2,  32.  and  52  which  was  published 
in  the  Federal  Register  at  66  FR  53485. 
October  22.  2001.  as  a  final  rule  without 
change. 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  03-12303  Filed  5-22-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  4 

[FAC  2001-14;  FAR  Case  2000-304;  item 
IV] 

RIN  9000-AI94 

Federal  Acquisition  Regulation; 
Electronic  Signatures 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  that  agencies 
are  permitted  to  accept  electronic 
signatures  and  records  in  connection 
with  Government  contracts. 
DATES:  Effective  Date:  June  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035.  GS 
Building,  Washington,  DC,  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Laura  Smith,  Procurement  Analyst,  at 
(202)  501-7279.  Please  cite  FAC  2001- 
14,  FAR  case  2000-304. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  21,  1998,  the  Government 
Paperwork  Elimination  Act  (Title  XVII 
of  Division  C  of  Public  Law  105-277) 
was  enacted.  On  June  30,  2000,  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-SIGN)  (Pub. 
L.  106-229)  was  enacted.  These  laws 
eliminate  legal  barriers  to  using 
electronic  technology  in  business 
transactions,  such  as  the  formation  and 
signing  of  contracts.  The  Office  of 
Management  and  Budget  (OMB)  has 
issued  guidance  on  both  of  these  laws. 
See  Memorandiun  M-00-15.  "OMB 
Guidance  on  Implementing  the 
Electronic  Signatiu^s  in  Global  and 
National  Commerce  Act,"  dated 
September  25,  2000,  and  Memorandum 
M-00-10,  "OMB  Procediues  and 
Guidance  on  Implementing  the 
Government  Paperwork  Elimination 
Act,"  dated  April  25,  2000.  These 
memoranda  are  available  on  the  OMB 
Homepage  at  http://www.omb.gov. 


This  final  rule  furthers  Government 
participation  in  electronic  commerce 
when  conducting  Government 
prociu-ements  by  adding  a  statement  at 
FAR  Subpart  4.5,  Electronic  Commerce 
in  Contracting,  clarifying  that  agencies 
are  permitted  to  accept  electronic 
signatures  and  records  in  connection 
with  Government  contracts. 

DoD,  GSA,  and  NASA  pubUshed  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  65698.  November  1,  2000.  hi 
addition  to  proposing  a  policy  statement 
recognizing  the  use  of  electronic 
signatiu«s,lhe  proposed  rule  would 
have  revised  the  ciurent  FAR 
definitions  of  "in  writing"  and 
"signature"  at  FAR  2.101  to  clarify  that 
these  terms  include  electronic,  in 
addition  to  paper,  transactions.  It  also 
would  have  made  minor  changes  to  the 
definition  of  electronic  commerce. 
Twenty-five  sources  submitted 
comments  in  response  to  the  proposed 
rule.  All  comments  were  considered  in 
the  development  of  the  final  rule. 

Several  surety  companies  expressed 
support  for  greater  use  of  electronic 
technologies  for  the  filing  of  bid, 
performance,  and  payment  bonds  and 
associated  powers  of  attorney.  They 
noted  that  such  technologies  will 
"streamline  the  procurement  process, 
reduce  costs,  and  increase  efficiency  for 
all  trading  partners."  However,  they 
cautioned  that  FAR  coverage  should  not 
result  in  reliance  on  a  single  proprietary 
system  for  electronic  signat\u%s  for  the 
entire  Federal  government.  They  further 
recommended  a  phase-in  period  so 
siu-eties  that  are  not  yet  automated  have 
alternative  means  of  transacting  with 
the  Government  in  the  near  term. 

With  respect  to  the  choice  of 
technology,  the  final  rule  simply  states, 
"agencies  may  accept  electronic 
signatures  and  records  in  connection 
with  Government  contracts."  The  choice 
of  technology  for  implementing 
electronic  signatures  is  left  to  each 
agency.  As  for  the  execution  of  bonds 
and  powers  of  attorney,  the  rule  does 
not  require  that  these  documents  be 
submitted  electronically,  which  will 
allow  time  for  parties  to  effectively 
transition  to  electronic  transactions. 

One  commenter  made  several 
recommendations  regarding  the 
definitions.  In  particular,  the 
commenter  asserted  that — 

•  A  definition  for  "electronic 
commerce"  is  unnecessary  and  should 
be  removed  from  the  FAR; 

•  The  current  FAR  definition  of 
"signature"  should  be  replaced  by  the 
E-SIGN  definition  of  "electronic 
signatxue";  and 

•  The  E-SIGN  definition  of  electronic 
record  should  be  substituted  for  the 
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current  and  proposed  definitions  of  "in 
writing,"  "writing,"  and  "written," 
because  the  latter  definitions  are  too 
narrow.  The  Councils  disagree  with  the 
recommended  changes  to  the 
definitions. 

;    The  current  FAR  definition  of 
"electronic  commerce"  is  consistent 
with  that  set  forth  in  section  30  of  the 
^ffice  of  Federal  Prociu^ment  Policy 
Act.  The  Councils  believe  the  statutory 
definition  should  be  reflected  in  the 
FAR.  At  the  same  time,  the  Councils 
recognize  the  value  in  evaluating  the 
continued  need  for,  and  appropriateness 
of  this  definition  as  electronic 
commerce  continues  to  become  more 
institutionalized  in  the  Government. 

The  commenter's  proposed  definition 
of  electronic  signature  does  not  reflect 
intention  to  authenticate.  This  concept 
is  important  to  contracting-related 
transactions,  electronic  or  otherwise.  As 
noted  in  a  September  12,  1951, 
Comptroller  General  decision  (B- 
104590),  courts  have  held  that  "a 
signature  consists  of  the  writing  of  one's 
name  and  of  the  intention  that  it 
authenticate  the  instnunent,  and, 
therefore,  any  sjonbol  adopted  as  one's 
signatiu^  when  affixed  with  his 
knowledge  and  consent  is  a  binding  and 
legal  signatiue  *   ♦   *"  This  was 
reiterated  in  a  September  20, 1984, 
Comptroller  General  decision  (B- 
216035).  Consistent  with  this  reasoning, 
FAR  case  91-104  incorporated  the 
concept  of  authentication  into  the 
definition  of  "signature."  That  case 
established  the  premise  that  either  hand 
scribed  or  other  format  signatures 
indicate  an  intent  to  authenticate  (or  be 
bound). 

Similarly,  the  Councils  believe  that 
the  proposed  definition  for  "electronic 
record"  is  insufficient.  The  Councils 
maintain  that  the  definition  of  "in 
writing"  should  reflect  the  requirement 
to  store  because  agencies  ask  for 
information  in  writing  when  they  intend 
to  keep  it  as  a  record.  Therefore,  storage, 
reproduction,  and  later  retrieval  are  all 
salient  characteristics  of  a  record.  After 
further  deliberation  and  consideration 
of  the  public  comments  regarding  the 
proposed  changes  to  the  definitions,  the 
Coimcils  have  determined  that  the 
current  FAR  definitions  are  sufficient 
and  appropriately  capture  the  necessary 
salient  characteristics  required  of  a 
"wnriting"  and  a  "signature."  Likewise, 
the  Councils  concluded  that  there  was 
no  significant  value  achieved  through 
the  proposed  change  to  the  definition  of 
"electronic  commerce." 

Therefore,  this  final  rule  makes  no 
changes  to  the  current  FAR  definitions. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  To 


review  imder  Section  6(b)  of  Executive 
Order  1286^  Regulatory  Plaiming  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  nile  imder  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  does  not  change  the  procedures  for 
award  or  administration  of  contracts, 
but  rather,  clarifies  that  the  use  of 
electronic  signatures  and  electronic 
methods  are  permitted  in  Government 
procurement. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subiects  in  48  CFR  Part  4 

Government  procurement. 
Dated:  May  13,^3. 
Laura  G.  Smith,  ™ 

Director,  Acquisition  Policy  Division. 

m  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  4  as  set  forth  below:  ^ 

PART  4^ADMINISTRAT1VE  MATTERS 

■  1.  The  authority  citation  for  48  CFR- 
part  4  is  revised  to  read  as  follows:^ 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

■  2.  Amend  section  4.502  by  adding 
paragraph  (d)  to  read  as  follows: 

4.S02    Policy. 

***** 

(d)  Agencies  may  accept  electronic 
signatures  and  records  in  connection 
with  Govermnent  contracts. 

[FR  Doc.  03-12304  Filed  5-22-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  8 

[FAC  2001-14;  FAR  Case  2003-001 ;  Item 
V] 

RIN  9000-AJ62 

Federal  Acquisition  Regulation; 
Increased  Federal  Prison  Industries, 
Inc.  Waiver  Threshold 

AGENCIES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

conunents. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  increase  the  blanket 
waiver  threshold  for  small  dollar  value 
piut;hases  from  Federal  Prison 
Industries  (FPI)  by  Federal  agencies.  By 
increasing  this  threshold  to  $2,500, 
Federal  agencies  will  not  be  required  to 
make  purchases  fi-om  FPI  of  products  on 
FPI's  Schedule  that  are  at  or  below  tlfis 
threshold.  Federal  agencies,  however, 
may  continue  to  consider  and  purchase 
products  from  FPI  that  are  at  or  below 
$2,500. 
DATES:  Effective  Date:  May  22,  2003. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  June  23,  2003  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA).  1800  F  Street, 
NW.,  Room  4035,  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to — farcase.2003-001@gsa.gov. 
Please  submit  comments  only  and  cite 
FAC  2001-14,  FAR  case  2003-001,  in 
all  correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
14,  FAR  case  2003-001. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Federal  Prison  Industries  (FPI) 
Board  of  Directors  recently  adopted  a 
resolution  increasing  the  blanket  waiver 
threshold  for  small  dollar-value 
purchases  from  Federal  Prison 
Industries  by  Federal  agencies.  The 
resolution  adopted  by  the  FPI  Board 
increases  the  FPI  clearance  exception 
threshold  at  8.606(e)  from  $25  to  $2,500 
and  eliminates  the  criterion  that 
delivery  is  required  within  10  days.  The 
objective  of  the  rule  is  to  increase  the 
dollar  threshold  necessary  to  obtain  a 
clearance  from  FPI.  By  increasing  this 
threshold  to  $2,500,  Federal  agencies 
will  not  be  required  to  make  purchases 
frdm  FPI  of  products  on  FPI's  Schedule 
that  are  at  or  below  this  threshold. 
Federal  agencies,  however,  may 
continue  to  consider  and  purchase 
products  from  FPI  that  are  at  or  bfl 
$2,500.  FPI  is  a  mandatory  acquis! 
program  established  imder  18  U.S.C? 
4124.  Agencies  would  still  be  requij 
to  purchase  products  on  FPI's  Schedule 
from  FPI  above  the  $2,500  threshold 
unless  a  clearance  is  obtained  pursuant 
to  FAR  8.605. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  imder  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule.  This  interim  rule 
does  not  constitute  a  significant  FAR 
revision  within  the  meaning  of  FAR 
1.501  and  Public  Law  98-577,  and 
publication  for  public  comments  is  not* 
required.  However,  the  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  part  8,  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C.  601, 
et  seq..  (FAC  2001-14,  FAR  case  2003- 
001),  in  correspondence. 

C.  Paperwork  Reduction  Act  - 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

There  is  no  requirement  to  publish 
this  rule  for  public  comment,  as  it  is  not 
a  significant  FAR  revision.  This  rule 
only  covers  very-small-dollar  supply 
purchases  now  being  made  from  Federal 


Prison  Industries,  part  of  the 
Department  of  Justice,  another  Federal 
executive  agency.  FPI  will  continue  to 
be  a  source,  but  optional  rather  than 
mandatory,  for  these  very-small-dollar 
purchases.  This  change  does  not 
originate  from  the  FAR  regulation,  but  is 
only  an  update  to  show  a  change  in 
policy  made  by  the  Federal  Prison 
Industries  itself.  No  public  comments 
are  required  under  41  U.S.C.  418b(a), 
and  under  (a)  and  (d)  therefore  no 
determination  either  for  compelling 
circumstances,  or  for  urgent  and 
compelling  circumstances  needs  to  be 
made  in  order  for  the  case  to  go  into 
effect  immediately.  Even  though  not 
required  to  do  so,  the  Councils  would, 
nevertheless,  like  to  obtain  public 
comments.  No  determination  of  urgent 
and  compelling  circumstances  is 
necessary  under  the  statute  to  obtain 
optional  public  comments. 

However,  piu'suant  to  Public  Law  98- 
577  and  FAR  1.501,  the  Councils  will 
consider  public  comments  received  in 
response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  8 

Government  procurement. 
Dated:May  13,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. ' 

m  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  8  as  set  forth  below: 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  1.  The  authority  citation  for  48  CFR 
part  8  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

■  2.  Amend  section  8.606  by  revising 
paragraph  (e)  to  read  as  follows: 

8.606    Exceptions. 

***** 

(e)  Orders  are  for  listed  items  totaling 
$2,500  or  less. 

[FR  Doc.  03-12305  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  42 

[FAC  2001-14;  FAR  Case  2001-035;  Item 

vn 

RIN  9000-AJ45 

Federal  Acquisition  Regulation;  Past 
Performance  Evaluation  of  Federal 
Prison  Industries  Contracts 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  require  evaluation 
of  Federal  Prison  Industries  (FPI) 
contract  performance. 
DATES:  Effective  Date:  June  23.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Laura  Smith,  Procurement  Analyst,  at 
(202)  208-7279.  Please  cite  FAC  2001- 
14,  FAR  case  2001-035. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Subparts 
8.6  and  42.15  to  require  agencies  to 
evaluate  Federal  Prison  Industries  (FPI) 
contract  performance.  This  change  will 
permit  Federal  customers  to  rate  FPI 
performance,  compare  FPI  to  private 
sector  providers,  and  give  FPI  important 
feedback  on  previously  awarded 
contracts.  It  is  expected  that  this  change 
will  give  FPI  the  same  opportunity  that 
we  give  private  sector  providers  to 
improve  their  customer  satisfaction,  in 
general,  and  their  performance  on 
delivery,  price,  and  quality,  specifically. 
While  the  change  does  not  negate  the 
requirements  of  FAR  8.602  or  8.605,  it 
will  allow  the  information  to  be  used  to 
support  a  clearance  request  per  FAR 
8.605. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  55680,  August  29,  2002.  Ten 
respondents  submitted  public 
braments.  The  Councils  considered  the 
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public  comments  before  agreeing  to 
convert  the  proposed  rule  to  a  final  rule 
with  minor  changes.  A  siunmary  of  the 
comments  is  provided  below: 

Comment:  To  avoid  potential 
misinterpretation,  the  rule  should  more 
clearly  call  attention  to  the  mandatory 
source  requirement  for  purchase  of  FPI 
products  and  more  clearly  point  out  that 
a  negative  past  performance  evaluation 
may  be  used  as  a  basis  for  a  waiver 
request. 

Response:  We  agree.  The  intent  of  the 
rule  is  to  ensure  contracting  officers 
understand  that  the  waiver  process  is 
still  in  effect  and  that  performance 
evaluations  may  be  used  to  support 
future  award  decisions.  Therefore,  the 
final  rule  amends  FAR  8.607  and 
42.1503(b)  to  more  clearly  articulate  that 
the  waiver  requirement,  referred  to  at 
FAR  8.605  as  a  clearance,  still  applies 
and  that  a  negative  performance 
evaluation  can  be  used  to  support 
clearance  requests. 

Comment:  There  is  no  basis  for  an 
assessment  of  FPI's  past  performance. 
FPI's  past  performance  is  irrelevant  to 
whether  an  agency  is  required  to  obtain 
goods  from  FPI  because  of  its  mandatory 
som-ce  status.  Therefore,  the  collection 
of  data  is  a  patent  waste  of  Government 
resources  since  it  cannot  be  used  for 
source  selection  purposes. 

Response:  We  believe  that  there  is 
benefit  to  assessing  FPI's  performance. 
The  May  2000  Office  of  Federal 
Procurement  Policy  (OFPP)  guide  "Best 
Practices  for  Collecting  and  Using 
Current  and  Past  Perfcwmance 
Information"  states  that  the  active 
dialog  that  results  from  assessing  a 
contractor'f  current  performance  results 
in  better  performance  on  the  instant 
contract,  and  that  such  assessments  are 
a  basic  best  practice  for  good  contract 
administration.  As  previously  stated, 
this  information  can  also  be  used  to 
support  FPI  clearance  requests. 

Comment:  What  is  the  relationship 
between  this  rule  and  Section  811  of  the 
National  Defense  Authorization  Act  of 
FY  2002?  Section  811  does  not  apply  to 
agencies  outside  of  DoD. 

Response:  This  rule  has  no 
relationship  to  Section  811  of  the  FY 
2002  National  Defense  Authorization 
Act.  The  genesis  of  this  case  was  a 
memorandum  from  FPI  requesting  past 
performance  evaluations  on  their 
contracts. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the' 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because 
extending  the  collection  of  past 
performance  data  to  include  FPI 
contracts  can  be  accomplished  within 
our  normal  means  of  performing 
business  and  further  serves  to  promote 
competition  among  offerors. 

C.  Paperwork  Reduction  Act  f 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  8  and 
42 

Government  procurement. 

Dated:  May  13,  2003. 
Laura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

u  Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  8  and  42  as  set  forth 
below: 

■  1.  The  authority  citation  for  48  CFR 
parts  8  and  42  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  2.  Add  section  8.607  to  read  as  follows: 

8.607    Evaluating  FPI  performance. 

Agencies  shall  evaluate  FPI  contract 
pei'formance  in  accordance  with  subpart 
42.15.  Performance  evaluations  do  not 
negate  the  requirements  of  8.602  and 
8.605,  but  they  may  be  used  to  support 
a  clearance  request  in  accordance  with 
8.605. 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 

SERVICES 

o 

42.1502    [Amended] 

■  3.  Amend  section  42.1502  in  the  first 
sentence  of  paragraph  (b)  by  removing 
"subparts  8.6  and"  and  adding  "subpart" 
in  its  place. 

■  4.  Amend  section  42.1503  in  paragraph 
(b)  by  adding  a  new  seventh  sentence  to 
read  as  follows: 


42.1503    Procedures. 

***** 

(b)  *   *   *  Evaluation  of  Federal  Prison 
Industries  (FPI)  performance  may  be 
used  to  support  a  clearance  request  (see 
8.605)  when  FPI  is  a  mandatory  soured 
in  accordance  with  subpart  8.6.  *   *   * 
***** 

[PR  Doc.  03-12306  Filed  5-21-03;  8:45  am] 
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48  CFR  Part  52 

[FAC  2001-14;  FAR  Case  2000-009;  Item 
VII] 

RIN  9000-AJ34 

Federal  Acquisition  Regulation; 
Contract  Terms  and  Conditions 
Required  To  implement  Statute  or 
Executive  Orders — Commercial  items 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule.  ^^ 

SUMMARt:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  update  the  clause 
regarding  commercial  items  contract 
terms  and  conditions  required  to 
implement  statute  or  Executive  orders. 
DATES:  Effective  Date:  June'23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procxu^ment  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
14,  FAR  case  2000-009. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Acquisition  Regulation  Part 
12,  Acquisition  of  Commercial  Items, 
was  developed  to  implement  Title  VIII 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA)  (Pub.  L.  103-355). 
The  regulations  became  effective  on 
October  1, 1995.  Several  areas  have  been 
identified  that  need  updating  and 
clarification.  This  rule  addresses  some 
of  those  changes. 


The  list  of  contract  terms  and 
conditions  required  to  implement 
statutes  or  Executive  orders  in  the 
clause  at  FAR  52.212-5,  Contract  Terms 
and  Conditions  Required  to  Implement 
Statutes  or  Executive  Orders — 
Commercial  Items,  is  amended  to  ensure 
that  required  statutes  enacted 
subsequent  to  FASA  that  contain  civil 
or  criminal  penalties  or  specifically  cite 
their  applicability  to  commercial  items 
are  included  on  the  list,  and  to  ensure 
that  any  post-FASA  items  that  did  not 
meet  this  criteria  are  deleted  from  the 
list.  In  addition,  the  pre-FASA  clauses 
and  alternates  that  were  inadvertently 
left  off  the  list  are  added.  The  date  of 
each  clause  is  added  to  the  list  to 
identify  what  revision  of  the  listed 
clause  applies  when  this  clause  is  added 
to  a  contract. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  13076,  March  20,  2002.  The  60- 
day  conunent  period  ended  May  20, 
2002.  Two  sources  submitted  comments 
on  the  proposed  rule.  Both  comments 
suggested  revisions  to  paragraph 
52.212-5(e)  to  clarify  flow-down 
requirements.  Accordingly,  paragraph 
52.212-5(e)  is  revised  in  the  final  rule 
to  flow  down  clauses  that  are  applicable 
to  the  subcontract  and  required  to 
implement  statute  or  Executive  order. 

This  is  not  a  significant  regulatory 

action  and,  therefore,  was  not  subject  tg 

review  under  Section  6(b)  of  Executive 

Order  12866,  Regulatory  Planning  and 

Review,  dated  September  30, 1993.  This 

rule  is  not  a  major  rule  under  5  U.S.C. 

804.1 

■  **'        ■ 

B.  Regulatory  Fj^bgity  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule'doeS  not  impose  a  new  policy 
requirement  on  small  entities.  The 
chaqges  made  by  the  rule  update  clause 
referfences,  clarify  language,  and  do  not 
chadge  existing  policy. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 


Dated:  May  13.  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division.    I 

■  Therefore,  DoD.  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  1 .  The  authority  citation  for  48  CFR 
part  52  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

■  2.  Amend  section  52.212-5  by  revising 
the  date  of  the  clause  and  paragraphs  (a), 
(b),  (c),  and  (e)  to  read  as  follows: 

52.212-5    Contract  Terms  and  Conditions 
Required  to  Implement  Statutes  or 
Executive  Orders — Commercial  Items. 


Contract  Terms  and  Conditions  Required  To 
Implement  Statutes  or  Executive  Orders — 
Commercial  Items  (June  2003) 

(a)  The  Contractor  shall  comply  with  the 
following  Federal  Acquisition  Regulation 
(FAR)  clause,  which  is  incorporated  in  this 
contract  by  reference,  to  implement 
provisions  of  law  or  Executive  orders 
applicable  to  acquisitions  of  commercial 
items:  52.233-3,  Protest  after  Award  (AUG 
1996)  (31  U.S.C.  3553). 

(b)  The  Contractor  shall  comply  with  the 
FAR  clauses  in  this  paragraph  (b)  that  the 
Contracting  Officer  has  indicated  as  being 
incorporated  in  this  contract  by  reference  to 
implement  provisions  of  law  or  Executive 
orders  applicable  to  acquisitions  of 
commercial  items:  [Contracting  Officer  check 
as  appropriate.) 

(1)  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  Government  (JUL 
1995),  with  Alternate  I  (OCT  1995)  (41  U.S.C. 
253g  and  10  U.S.C.  2402). 

_(2)  52.21&-3,  Notice  of  Total  HUBZone 
Set-Aside  (JAN  1999)  (15  U.S.C.  657a). 

(3)  52.219-4,  Notice  of  Price  Evaluation 
Preference  for  HUBZone  Small  Business 
Concerns  (JAN  1999)  (if  the  offeror  elects  to 
waive  the  preference,  it  shall  so  indicate  in 
its  offer)  (15  U.S.C.  657a). 

_(4)(i)  52.219-5,  Very  Small  Business  Set- 
Aside  (JUNE  2003)  (Pub.  L.  103-403,  section 
304.  Small  Business  Reauthorization  and 
Amendments  Act  of  1994). 

_(ii)  Alternate  I  (MAR  1999)  of  52.219-5. 

__(iii)  Alternate  II  (JUNE  2003)  of  52.219- 
5. 

_(5){i)  52.219-6,  Notice  of  Total  Small 
Business  Set- Aside  (JUNE  2003)  (15  U.S.C. 
644). 

_(ii)  Alternate  I  (OCT  1995)  of  52.219-6. 

_(6)(i)  52.219-7.  Notice  of  Partial  Small 
Business  Set-Aside  (JUNE  2003)  (15  U.S.C. 
644). 

_(ii)  Alternate  1  (OCT  1995)  of  52.219-7. 
(7)  52.21&-8,  Utilization  of  Small 
Business  Concerns  (OCT  2000)  (15  U.S.C.  637 
(d)(2)  and  (3)). 

_(8)(i)  52.219-9,  Small  Business 
Subcontracting  Plan  (JAN  2002)  (15  U.S.C. 
637(d)(4)). 

_(ii)  Alternate  I  (OCT  2001)  of  52.219-9. 


_(iii)  Alternate  D  (OCT  2001)  of  52.219- 
9. 

_{9)  52.219-14,  Limitations  on 
Subcontracting  (DEC  1996)  (15  U.S.C. 
637(a)(14)). 

_(10)(i)  52.219-23,  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns  (JUNE 
2003)  (Pub.  L.  103-355.  section  7102,  and  10 
U.S.C.  2323)  (if  the  offeror  elects  to  waive  the 
adjustment,  it  shall  so  indicate  in  its  offer). 

_(ii)  Alternate  I  (JUNE  2003)  of  52.219-23. 

_(11)  52.219-25,  Small  Disadvantaged 
Business  Participation  Program — 
Disadvantaged  Status  and  Reporting  (OCT 
1999)  (Pub.  L.  103-355,  section  7102,  and  10  , 
U.S.C.  2323). 

_(12)  52.219-26.  Small  Disadvantaged 
Business  Participation  Program — Incentive 
Subcontracting  (OCT  2000)  (Pub.  L.  103-355, 
section  7102,  and  10  U.S.C.  2323). 

(13)  52.222-3,  Convict  Labt^r  (JUNE 
2003)  (E.O.  11755). 

_(14)  52.222-19,  Child  Labor- 
Cooperation  with  Authorities  and  Remedies 
(SEP  2002)  (E.O.  13126). 

(15)  52.222-21.  Prohibition  of  Segregated 
Facilities  (FEB  1999). 

_(16)  52.222-26,  Equal  Opportunity  (APR 
^2002)  (E.O.  11246). 

(17)  52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(DEC  2001)  (38  U.S.C.  4212). 

(18)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  (JUN  1998)  (29 
U.S.C.  793). 

(19)  52.222-37,  Employment  Reports  on 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(DEC  2001)  (38  U.S.C.  4212). 

(20){i)  52.223-9,  Estimate  of  Percentage 
of  Recovered  Material  Content  for  EPA- 
Designated  Products  (AUG  2000)  (42  U.S.C. 
6962(c)(3)(A)(ii)). 

_(ii)  Alternate  I  (AUG  2000)  of  52.223-9 
(42  U.S.C.  6962(i)(2)(C)). 

(21)  52.225-1,  Buv  American  Act — 
Supplies  (JUNE  2003)'(41  U.S.C.  lOa-lOd). 
(22){i)  52.225-3,  Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act  (JUNE  2003)  (41  U.S.C.  10a- 
lOd,  19  U.S.C.  3301  note,  19  U.S.C.  2112 
note). 

_(ii)  Alternate  I  (MAY  2002)  of  52.225-3. 

_(iii)  Alternate  II  (MAY  2002)  of  52.225- 
3. 

_(23)  52.225-5,  Trade  Agreements  (JUNE 
2003)  (19  U.S.C.  2501,  et  seq.,  19  U.S.C.  3301 
note). 

(24)  52.225-13,  Restrictions  on  Certain 
Foreign  Purchases  (JUNE  2003)  (E.O.  12722. 
12724.  13059,  13067,  13121.  and  13129). 

(25)  52.225-15,  Sanctioned  European 

Union  Country  End  Products  (FEB  2000) 
(E.O.  12849). 

(26)  52.225-16,  Sanctioned  European 
Union  Country  Services  (FEB  2000)  (E.O. 
12849). 

(27)  52.232-29,  Terms  for  Financing  of 
Purchases  of  Commercial  Items  (FEB  2002) 
(41  U.S.C.  255(0.  10  U.S.C.  2307(0). 

(28)  52.232-30.  Installment  Payments  for 
Commercial  Items  (OCT  l3|5)  (41  U.S.C. 
255(0,  10  U.S.C.  23O7(0k  - 


^ 
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_(29)  52.232-33,  Payment  by  Electronic 
Funds  Transfer-Central  Contractor 
Registration  (MAY  1999)  (31  U.S.C.  3332). 

(30)  52.232-34,  Payment  by  Electronic 
Funds  Transfer — Other  than  Central 
Contractor  Registration  (MAY  1999)  (31 
U.S.C.  3332). 

(31)  52.232-36,  Payment  by  Third  Party 
(MAY  1999)  (31  U.S.C.3332). 

(32)  52.239-1,  Privacy  or  Security 
Safeguards  (AUG  1996)  (5  U.S.C.  552a). 

(33)(i)  52.247-64,  Preference  for 
Privately  Owned  U.S. -Flag  Commercial 
Vessels  (APR  2003)  (46  U.S.C.  Appx  1241 
and  10  U.S.C.  2631). 

_(ii)  Alternate  I  (APR  1984)  of  52.247-64. 

(c)  The  Contractor  shall  comply  with  the 
FAR  clauses  in  this  paragraph  (c),  applicable 
to  commercial  services,  that  the  Contracting 
Officer  has  indicated  as  being  incorporated  in 
this  contract  by  reference  to  implement 
provisions  of  law  or  Executive  orders 
applicable  to  acquisitions  of  commercial 
items:  [Contracting  Officer  check  as 
appropriate.] 

_(1)  52.222-41.  Service  Contract  Act  of 
1965,  as  Amended  (MAY  1989)  (41  U.S.C. 
351,  etseq.]. 

_(2)  52.222-42,  Statement  of  Equivalent 
Rates  for  Federal  Hires  (MAY  1989)  (29 
U.S.C.  206  and  41  U.S.C.  351,  et  seq). 

(3)  52.222-43,  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price  Adjustment 
(Multiple  Year  and  Option  Contracts)  (MAY 
1989)  (29  U.S.C.  206  and  41  U.S.C.  351,  et 
seq.). 

_(4)  52.222-44,  Fair  Labor  Standards  Act 
and  Service  Contract  Act — Price  Adjustment 
(February  2002)  (29  U.S.C.  206  and  41  U.S.C. 
351,  etseq.]. 

_(5)  52.222-47,  SCA  Minimum  Wages  and 
Fringe  Benefits  Applicable  to  Successor 
Contract  Pursuant  to  PreDecemberessor 
Contractor  Collective  Bargaining  Agreements 
(CBA)  (May  1989)  (41  U.S.C.  351,  et  seq.]. 
***** 

(e)(1)  Notwithstanding  the  requirements  of 
the  clauses  in  paragraphs  (a),  (b),  (c),  and  (d) 
of  this  clause,  the  Contractor  is  not  required 
to  flow  down  any  FAR  clause,  other  than 
those  in  paragraphs  (i)  through  (vi)  of  this 
paragraph  in  a  subcontract  for  commercial 
items.  Unless  otherwise  indicated  below,  the 
extent  of  the  flow  down  shall  be  as  required 
by  the  clause — 

(i)  52.219-8,  Utilization  of  Small  Business 
Concerns  (October  2000)  (15  U.S.C.  637(d)(2) 
and  (3)),  \f\  all  subcontracts  that  offer  further 
stibcontracting  opportunities.  If  the 
subcdntract  (except  subcontracts  to  small 
business  concerns)  exceeds  $500,000 
($1,000,000  for  construction  of  any  public 
facility),  the  subcontractor  must  include 
52.219-8  in  lower  tier  subcontracts  that  offer 
subcontracting  opportunities. 

(ii)  52.222-26,  Equal  Opportunity  (April 
2002)  (E.O.  11246). 

(iii)  52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(December  2001)  (38  U.S.C.  4212). 

(iv)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  ()une  1998)  (29 
U.S.C.  793). 

(v)  52.222-41,  Service  Contract  Act  of 
1965,  as  Amended  (May  1989),  flow  down 


required  for  all  subcontracts  subject  to  the 
Service  Contract  Act  of  1965  (41  U.S.C.  351, 
et  seq.]. 

(vi)  52.247-64,  Preference  for  Privately 
Owned  U.S. -Flag  Commercial  Vessels  (April 
2003)  (46  U.S.C.  Appx  1241  and  10  U.S.C. 
2631).  Flow  down  required  in  accordance 
with  paragraph  (d)  of  FAR  clause  52.247-64. 

(2)  While  not  required,  the  contractor  May 
include  in  its  subcontracts  for  commercial 
items  a  minimal  number  of  additional 
clauses  necessary  to  satisfy  its  contractual 
obligations. 

(End  of  clause) 

*         *         *         *     *    * 

[FR  Doc.  03-12307  Filed  5-21-03:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  2001-14;  Item  Vltl] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  Natioi^  Aeronautics  and  Space 
Administriation  (NASA). 

ACTION:  Final  rule.  I 

SUMMARY:  This  document  makes 
cimendments  to  the  Federal  Acquisition 
Regulation  (FAR)  in  order  to  update 
references  and  make  editorial  changes. 

DATES:  Effective  Date:  June  23.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  OS 
Building,  Washington,  DC  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  Please 
cite  FAC  2001-1 4 ,  Technical       ; 
Amendments. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
Dated:  May  13,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 

m  Therefore,  DoD.  GSA.  and  NASA 
amend  48  CFR  part  52  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

■  1.  The  authority  citation  for  48  CFR 
part  52  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


52.213-4    [Amended] 

■  2.  Amend  section  52.213—4  in 
paragraph  (a)(2)(vi)  by  removing  "(Dec 
2001)"  and  adding  "(Apr  2003)"  in  its 
place. 

52.244-6    Subcontracts  for  Commercial 
Items. 

■  3.  In  section  52.244-6.  revise  the 
section  heading  to  read  as  set  forth 
above;  and  in  the  clause  heading,  remove 
the  words  "and  Commercial 
Components". 

52.247-64    [Amended] 

■  4.  Amend  section  52.247-64  in  the  first 
parenthetical  in  the  introductory  text  of 
paragraph  (a)  by  adding  "Appx"  after 
'^S.C". 

[FR  Doc.  03-12308  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL'SER  VICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Cha^^r  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA).     ^ 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  document  is  issued 
imder  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  It  consists  of  a 
siunmary  of  the  rules  appeasing  in 
Federal  Acquisition  Circular  (FAC) 
2001-14  which  amends  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared  in  accordance  widi  5  U.S.C, 
604.  Interested  parties  may  obtain 
further  information  regarding  these 
rules  by  referring  to  FAC  2001-14 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamie  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 


contact  the  analyst  whose  name  appears 
in  the  table  below. 


List  of  Rules  in  FAC  2001-14 


item 


IV  ..  ,., 

V  ...[.. 

VI  

VII  

VIII  


Subject 


FAR  case   |  -  Analyst 


Geographic  Use  of  the  Temi  "United  States"  

Miscellaneous  Cost  Principles 

Prompt  Payment  Under  Cost-Reimbursement  Contracts  for  Services 

Electronic  Signatures .1 

Increased  Federal  Prison  Industipes,  Inc.  Waiver  Threshold  (Interim)  

Past  Performance  Evaluation  of  Federal  Prison  Industries  Contracts  

Contract  Terms  and  Conditions  Required  to  Implement  Statute  or  Executive  Orders — Commercial  Items 
Technical  Amendments  


1999-400  Davis 

2001-029  Loeb 

2000-308  Loeb 

2000-304  Smith 

2003-001  Nelson 

2001-035  Smith 
2000-009   i  Moss 


SUPPLEMENTARY  INFORMATION: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-14  amends  the  FAR  as 
specified  below: 

Item  I — Geographic  Use  of  the  Term 
"United  States"  (FAR  Case  1999-400) 

This  final  rule  amends  the  FAR  to 
clciriiy  the  use  of  the  term  "United 
States,"  when  used  in  a  geographic 
sense.  The  term  "United  States"  is 
defined  in  FAR  2.101  to  include  the  50 
States  and  the  District  of  Columbia. 
Where  a  wider  area  of  applicability  is 
intended,  the  term  is  redefined  in  the 
appropriate  part  or  subpart  'of  the  FAR, 
or  supplemented  by  listing  the 
additional  areas  of  applicability  each 
time  the  term  is  used.  This  rule  corrects 
and  updates  references  to  the  United 
States  throughout  the  FAR,  including  a 
new  definition  of  "outlying  areas"  of  the 
United  States,  a  term  that  encompasses 
the  named  outlying  commonwealths, 

t^itories,  and  minor  outlying  islands. 

**^ 

Item  II — Miscellaneous  Cost  Principles 
(FAR  Case  2001-029) 

This  final  rule  amends  the  FAR  by ' 
deleting  the  cost  principle  at  FAR 
31.205—45,  Transportation  costs,  and 
streamlining  the  cost  principles  at  FAR 
31.205-10,  Cost  of  money;  FAR  31.205- 
28,  Other  business  expenses;  and  FAR 
31.205-48,  Deferred  research  and 
development  costs.  The  rule  will  only 
affect  contracting  officers  that  are 
required  by  a  contract  clause  to  use  cost 
principles  for  the  determination, 
negotiation,  or  allowance  of  contract 
costs. 

Item  III — Prompt  Payment  Under  Cost- 
Reimbursement  Contracts  for  Services 
(FARJ  Case  2000-308) 

The  interim  rule  published  in  the 
Federal  Register  at  66  FR  53485, 
Octoljer  22,  2001,  is  converted  to  a  final 


rule,  without  change,  to  implement 
statutory  and  regulatory  changes  related 
to  late  payment  of  an  interim  payment 
under  a  cost-reimbursement  contract  for 
services.  The  rule  is  of  special  interest 
to  contracting  officers  that  award  or 
administer  these  type  of  contracts. 

The  Federal  Register  notice  published 
in  conjunction  with  the  FAR  interim 
rule  stated  that  "The  policy  and  clause 
apply  to  all  covered  contracts  awarded 
on  or  after  December  15,  2000  *  *  * 
agencies  may  apply  the  FAR  changes 
made  by  this  rule  to  contracts  awarded 
prior  to  December  15,  2000,  at  their 
discretion  *   *   *  ."  This  was  consistent 
with  OMB  regulations.  Subsequently,  as 
a  result  of  enactment  of  the  National 
Defense^uthorization  Act  for  Fiscal 
Year  2ofe  (Pub.  L.  107-107)  on 
December  28,  2001,  agencies  no  longer 
have  this  discretion.  Section  1007  of 
Public  Law  107-107  states  that  this  ^ 
policy  applies  to  cost-reimbursement 
contracts  for  services  awarded  before, 
on,  or  after  December  15,  2000.  Section 
1007  retains  the  prohibition  against 
payment  of  late  payment  interest 
penalty  for  any  period  prior  to 
December  15,  2000. 

Item  IV — Electronic  Signatures  (FAR 
Case  2000-304) 

Recent  laws  eliminate  legal  barriers  to 
using  electronic  technology  in  business    . 
transactions,  such  as  the  formation  and 
signing  of  contracts.  This  final  rule 
furthers  Government  participation  in 
electronic  commerce  when  conducting 
Government  procurements  by  adding  a 
statement  at  FAR  subpart  4.5,  Electronic 
Commerce  in  Contracting,  clarifying 
that  agencies  are  permitted  to  accept 
electronic  signatures  and  records  in 
connection  with  Government  contracts. 

Item  V — Increased  Federal  Prison 
Industries,  Inc.  Waiver  Threshold  (FAR 
Case  2003-001) 

This  interim  rule  revises  the  Federal 
Acqui^ion  Regulation  to  increase  the 
Federal  Prison  Industries,  Inc.'s  (FPI) 
clearance  exception  threshold  at 


8.606(e)  from  $25  to  $2,500  and 
eliminates  the  criterion  that  delivery  is 
required  within  10  days.  Federal 
agencies  will  not  be  required  to  make 
purchases  from  FPI  of  products  on  FPI's 
Schedule  that  are  at  or  below  this 
threshold. 

Item  VI — Past  Performance  Evaluation 
of  Federal  Prison  Industries  Contracts 
(FAR  Case  2001-035) 

This  final  rule  requires  agencies  to 
evaluate  Federal  Prison  Industries  (FPI) 
contract  performance.  This  change  will 
permit  Federal  customers  to  rate  FPI 
performance,  compare  FPI  to  private 
sector  providers,  and  give  FPI  important 
feedback  on  previously  awarded 
contracts.  It  is  expected  that  this  change 
will  give  FPI  the  same  opportunity  that 
we  give  private  sector  providers,  to 
improve  their  customer  satisfaction,  in 
general,  and  their  performance  on 
delivery,  price,  and  quality,  specifically. 

Item  Vn — Contract  Terms  and 
Conditions  Required  To  Implement 
Statute  or  Executive  Orders — 
Commercial  Items  (FAR  Case  2000-009) 

This  final  rule  amends  the  clause  at 
52.212-5,  Contract  Terms  and 
Conditions  Required  to  Implement 
Statute  or  Executive  Orders —   • 
Commercial  Items,  to  ensure  that 
required  statutes  enacted  subsequent  to 
FASA  that  contain  civil  or  criminal 
penalties  or  specifically  cite  their 
applicability  to  commercial  items  are 
included  on  the  list,  and  to  ensile  that 
any  post-FASA  items  that  did  not  meet 
this  criteria  are  deleted  from  the  list.  In 
addition,  the  pre-FASA  clauses  and 
alternates  that  were  inadvertently  left 
off  the  list  are  added.  The  date  of  each 
clause  is  added  to  the  list  to  identify' 
what  revision  of  the  listed  clause 
applies  when  this  clause  is  added  to  a 
contract. 

Item  VIlI^Technical  Amendments 

These  amendments  update  references 
and  make  editorial  changes  at  FAR 


28100  Federal  Register / Vol.  68,  No.  99 /Thursday,  May  22,  2003 /Rules  and  Regulations 


52.213-4(a)(2)(vi),  52.244-6  section  and 
clause  headings,  and  52.247-64(a). 


> 


Dated:  May  13,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  03-12309  Filed  5-21-^3;  8:45  am] 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  5 

Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  5 

[Docket  No.  FR-469&-4-01] 
RIN  2501-AC98 

Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  luibor  Relations  on 
Federal  and  Federally  Funded 
Construction  Projects 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  provides  for 
codification  of  the  requirements  of 
Executive  Order  13202  (the  Executive 
Order),  entitled  "Preservation  of  Open 
Competition  and  Government  Neutrality 
Towards  Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects."  The 
Executive  Order  provides  that,  to  the 
extent  permitted  by  law,  agencies  may 
not  permit  iiK:lusion  of  contract 
conditions  requiring  or  prohibiting 
entering  into  or  adhering  to  agreements 
with  a  labor  organization,  or  otherwise 
discriminating  against  parties  entering 
into  or  adhering  to  such  agreements,  as 
a  condition  for  award  of  any  federally 
funded  contract  or  subcontract  for 
construction.  The  purpose  of  this  rule  is 
to  ensure  compliance  by  all  HUD 
grantees,  recipients  of  financial 
assistance,  parties  to  cooperative 
agreements,  contractors,  and  * 

subcontractors  with  the  requirements  of 
open  competition  and  government 
neutrality  in  awarding  federally  funded 
contracts  or  subcontracts  for 
construction. 

DATES:  Effective  Date:  June  23.  2003. 
Comment  Due  Date:  July  21,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Santa  Anna,  Assistant  General 
Counsel  for  Regulations,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 


20410-8000;  telephone  (202)  708-3055 
(this  is  not  a  toll-free  number).  Hearing- 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  February  17,  2001,  President 
George  W.  Bush  signed  Executive  Order 
13202,  entitied  "Preservation  of  Open 
Competition  and  Government  Neutrality 
Towards  Government  Con,tractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects" 
(Executive  Order  13202  was  published 
in  the  Federal  Register  on  February  22, 
2001,  at  66  FR  11225).  The  Executive 
Order  prohibits  the  inclusion  of 
requirements  for  affiliation  with  a  labor 
organization  as  a  condition  for  award  of 
any  federally  funded  contract  or 
subcontract  for  Construction. 

Executive  Order  13202  was  amended 
by  Executive  Order  13208,  issued  on 
April  6,  2001.  The  amendment  was  to 
add  a  paragraph  (c)  to  section  5  of 
Executive  Order  13202.  New  paragraph 
(c)  addresses  exemption  of  a  project 
from  the  provisions  of  sections  1  and  3 
of  the  Executive  Order.  (Executive  Order 
13208  was  published  in  the  Federal 
Register  on  April  11,  2001,  at  66  FR 
18717.) 

In  issuing  Executive  Order  13202,  the 
President  revoked  Executive  Order 
12836  of  February  1,  1993,  and  the 
Presidential  Memorandum  of  June  5, 
1997,  entitied  "Use  of  Project  Labor 
Agreements  for  Federal  Construction 
Projects." 

The  piuposes  of  Executive  Order 
13202  are  to: 

•  Promote  and  ensure  open 
competition  on  federal  and  federally 
funded  or  assisted  construction  projects; 

•  Maintain  government  neutrality 
toward  government  contractors'  labor 
relations  on  federal  and  federally 
funded  or  assisted  construction  projects; 

•  Reduce  construction  costs  to  the 
federal  government  and  to  the 
taxpayers; 

•  Expand  job  opportunities, 
especially  for  small  and  disadvantaged 
businesses; 

•  Prevent  discrimination  against 
government  contractors  or  their 
employees  based  upon  labor  affiliation 
or  lack  thereof;  thereby  promoting  the 
economical,  nondiscriminatory,  and 
efficient  administration  and  completion 
of  federal  and  federally  funded  or 
assisted  construction  projects. 

The  Executive  Order  is  intended  to 
improve  the  internal  management  of  the 
Executive  Branch.  The  Executive  Order 
provides  that  agencies  may  not  require 


or  prohibit  bidders,  offerors,  contractors, 
or  subcontractors  from  entering  into  or 
adhering  to  agreements  with  one  or 
more  labor  organizations.  The  Executive 
Order  also  permits  agency  heads  to 
exempt  a  project  from  its  requirements 
under  special  circumstances,  but  the 
exemption  may  not  be  related  to  the 
possibility  of  or  an  actual  labor  dispute. 

n.  This  Interim  Rule 

This  interim  rule  provides  for  the 
codification  of  the  requirements  of 
Executive  Order  13202  for  HUD 
programs.  The  interim  rule  adds  a  new 
§  5.108  to  HUD'S  regulations  in  24  CFR 
part  5,  subpart  A.  The  regulations  in 
subpart  A  of  part  5  contain  the 
definitions  and  federal  requirements 
generally  appUcable  to  all  of  HUD's 
programs.  By  placing  the  requirements 
of  the  Executive  Order  in  those  HUD 
regulations  that  contain  across-the- 
bcfard  requirements,  HUD  is  ensuring 
the  broadest  applicabihty  of  the 
requirements  of  Executive  Order  13202. 
The  specific  regulatory  amendments 
that  are  being  made  by  this  interim  rule 
are  as  follows: 

A.  Scope  of  Interim  Rule  Limited  to 
Federally  Funded  Contracts 

As  noted  above.  Executive  Order 
13202  applies  to  both  construction 
contracts  awarded  by  a  federal  agency  as 
well  as  to  federally  funded  construction 
contracts  awarded  by  the  recipient  of 
federal  financial  assistance.  This  interim 
rule  codifies  the  requirements  for  HUD- 
funded  construction  contracts,  but  not 
for  construction  contracts  awarded  by 
HUD.  The  Federal  Acquisition 
Regulatory  (FAR)  Council  has  issued 
government-wide  regulations 
implementing  the  requirements 
regarding  federal  construction  contracts 
contained  in  Executive  Order  13202  (see 
the  final  rule  published  on  November 
22,  2002,  at  67  FR  70518).  The 
regulations  issued  by  the  FAR  Council 
apply  to  construction  contracts  awarded 
by  federal  agencies,  including  those 
awarded  by  HUD.  Interested  readers 
should  refer  to  the  November  22,  2002, 
final  rule  for  additional  information 
regarding  the  requirements  applicable  to 
federal  construction  contracts. 

B.  Neutrality  Towards  Government 
Contractors'  Labor  Relations  on 
Federally  Funded  Construction  Projects 

The  new  §  5.108  providfes  that,  to  the 
extent  permitted  by  law,  the  bid 
specifications,  project  agreements,  or 
other  controlling  documentation  for  a 
construction  contract  awarded  by  a 
HUD  grantee,  recipient  of  financial 
assistance  from  HUD,  or  party  to  a 
cooperative  agreement  with  HUD  for  a 


construction  project  (or  a  construction 
manager  acting  on  their  behalf)  shall 
not: 

1.  Require  or  prohibit  bidders, 
offerors,  contractors,  or  subcontractors 
to  enter  into  or  adhere  to  agreements 
with  one  or  more  labor  organizations  on 
the  same  or  other  related  federally 
funded  construction  project;  or 

2.  Otherwise  discriminate  against 
bidders,  offerors,  contractors,  or 
subcontractors  for  becoming  or  refusing 
to  become  or  remain  signatories,  or 
otherwise  adhere  to  agreements  with 
one  or  more  labor  organizations,  on  the 
same  or  other  related  federally  funded 
construction  project. 

C.  Definitions 

The  Executive  Order  defines  several 
of  the  terms  used  throughout  the  Order, 
such  as  "construction  contract"  and 
"labor  organization,"  and  the  interim 
rule  adopts  these  definitions. 
Accordingly,  the  new  §  5.108  provides 
that  the  term  "construction  contract" 
means  a  contract  for  the  construction, 
rehabilitation,  alteration,  conversion, 
extension,  or  repair  of  buildings, 
highways,  or  other  improvements  to  real 
property,  including  any  subcontracts 
awarded  pursuant  to  such  a  contract. 
The  interim  rule  also  provides,  in 
accordance  with  the  Executive  Order, 
that  the  term  "labor  organization"  has 
the  same  meaning  it  has  in  42  U.S.C. 
2000e(d). 

The  Executive  Order,  however,  does 
not  establish  a  definition  of  the  term 
"financial  assistance."  The  term 
"financial  assistance"  is  a  key  term  used 
throughout  the  Executive  Order,  and 
HUD  believes  that  a  definition  is 
required  to  ensure  the  clarity  and 
uniform  enforcement  of  the  new  §  5.108. 
HUD  is  adopting,  for  purposes  of . 
§  5.108,  a  definition  of  the  term  "federal 
financial  assistance"  that  is  based  on  the 
definition  of  that  term  contained  in 
other  HUD  regulations.  These  other 
regulations  include  24  CFR  part  1 , 
regarding  nondiscrimination  in  HUD 
programs  under  title  VI  of  the  Civil 
Rights  Act  of  1964  [see  24  CFR  1.2),  24 
CFR  part  3,  regarding  nondiscrimination 
on  the  basis  of  sex  in  education 
programs  or  activities  receiving  federal 
financial  assistance  (see  24  CFR  3.105), 
and  24  CFR  part  8,  regarding 
nondiscrimination  based  on  handicap  in 
federally  assisted  HUD  programs  and 
activities  (see  24  CFR  8.3).  HUD  believes 
that  the  adoption  of  a  similar  definition 
will  help  to  ensiue  consistency 
throughout  HUD's  programs  and 
facilitate  compliance  with  the  new 
regulatory  requirements. 

The  interim  rule  defines  the  term 
"financial  assistance"  to  include: 


1.  Grants,  loans,  and  advances  of 
federal  funds;  or 

2.  Proceeds  from  loans  guaranteed 
under  section  108  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.)  and 
title  VI  of  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.).  The 
term  "financial  assistance"  does  not 
include  any  other  contract  of  insurance 
or  guaranty. 

Under  the  section  108  and  Title  VI 
loan  guarantee  programs,  recipients 
must  pledge  a  portion  of  their  block 
grant  formula  allocations  as  seciuity  for 
the  guaranteed  loans.  Accordingly,  the 
proceeds  from  the  loan  guarantees  are 
appropriately  considered  part  of  the 
recipient's  grant,  and  within  the  scope 
of  the  definition  of  "financial 
assistance."  Other  HUD  loan  insurance 
programs  (such  as  those  of  the  Federal 
Housing  Administration)  are  not 
dependent  on  the  provision  of  a  HUD 
grant,  and  therefore  not  considered  to  be 
"financial  assistance"  for  purposes  of 
this  interim  rule. 

D.  Exemptions 

As  noted  above  in  this  preamble,  the 
Executive  Order  authorizes  HUD  to 
exempt  a  construction  project  from  the 
requirements  under  certain 
circumstances,  and  the  interim  rule 
contains  comparable  provisions  tracking 
this  language. 

E.  Sanctions 

The  interim  rule  provides  that  if  HUD 
determines  that  a  HUD  grantee, 
recipient  of  financial  assistance  from 
HUD,  or  party  to  a  cooperative 
agreement  with  HUD  (or  a  construction 
manager  acting  on  their  behalf), 
performs  in  a  manner  contrary  to  the 
requirements  of  the  Executive  Order, 
HUD  will  take  such  action,  consistent 
with  law  and  regulations,  as  HUD 
determines  appropriate. 

F.  Voluntary  Project  Labor  Agreements 

In  accordance  with  the  Executive 
Order,  the  interim  rule  specifies  that 
nothing  in  §  5.108  prohibits  contractors 
or  subcontractors  from  voluntarily 
entering  into  project  labor  agreements. 

m.  Justification  for  Interim 
Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advanced  notice  and  public 
participation.  The  good  cause 


requirement  is  satisfied  when  prior 
public  procedure  is  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest"  (see  24  CFR  10.1).  For  the 
following  reasons,  HUD  has  determined 
that  it  is  unnecessary  to  delay  the 
effectiveness  of  this  rule  in  order  to 
solicit  prior  public  comments. 

To  a  large  extent,  the  new  §  5.108 
repeats  the  language  of  Executive  Order 
13202,  and  does  not  elaborate  on  or 
modify  these  provisions.  The  Executive 
Order  contains  specific  and  detailed 
requirements  concerning  the  use  of 
project  labor  agreements  in  federally 
funded  construction  projects,  leaving 
few  areas  to  the  discretion  of  individual 
federal  agencies.  Accordingly,  HUD's 
authority  to  revise  these  provisions  of 
the  interim  rule  in  response  to  public 
comment  would  be  limited.  Where 
Executive  Order  13202  provides  room 
for  agency  flexibility  (such  as,  for 
example,  in  the  definition  of  the  term 
"financial  assistance"),  HUD  has 
exercised  its  discretion  narrowly,  in 
order  to  ensure  consistency  throughout 
its  programs  and  facilitate  compliance 
with  the  new  regulatory  requirements.  ^ 
For  example,  the  interim  rule  contains 
a  definition  of  "financial  assistance" 
that  is  based  on  the  definition  of  that 
term  contained  in  other  HUD  program 
regulations. 

Although  HUD  believes  that  good 
cause  exists  to  publish  this  rule  for 
effect  without  prior  public  comment, 
HUD  recognizes  the  value  of  public 
comment  in  the  development  of  its 
regulations.  HUD  has,  therefore,  issued 
these  regulations  on  an  interim  basis 
and  has  provided  the  public  with  a  60- 
day  comment  period.  HUD  welcomes 
comments  on  the  regulatory 
amendments  made  by  this  interim  rule. 
The  public  comments  will  be  addressed 
in  the  final  rule. 

IV.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hasreviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  interim 
rule  implements  Executive  Order  13202, 
which  revokes  previous  requirements 
encouraging  the  inclusion  of  project 
labor  agreements  as  a  condition  for 
award  of  federally  funded  contracts  or 
subcontracts  on  construction  projects. 
The  Executive  Order  directs  government 
neutrality  towards  the  use  of  such 
agreements,  thus  placing  the  decision  of 
'whether  to  enter  into  a  project  labor 
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agreement  with  individual  contractors 
and  subcontractors. 

This  apphes  equally  to  large  and 
small  entities  that  seek  federally  hmded 
construction  contracts  and  does  not 
establish  requirements  applicable  to 
entities  based  on  their  size.  Further, 
HUD  neither  requires  nor  prohibits  the 
use  of  project  labor  agreements  on  HUD- 
funded  construction  projects.  Although 
some  HUD-funded  construction  projects 
are  subject  to  project  labor  agreements, 
in  many  instances  this  is  due  to  the 
voluntary  decision  of  individual 
contractors  and  subcontractors. 
Therefore,  the  interim  rule  will  not 
significantly  revise  existing  practices  or 
hiring  costs  for  small  contractors  and 
subcontractors  participating  in  HUD's 
construction  programs.  To  the  extent  the 
rule  has  an  impact  on  small  entities,  it 
should  be  a  positive  economic  impact 
on  those  small  entities  that  are  not 
union  shops,  because  the  rule  may 
provide  additional  opportunities  to 
work  on  federally  funded  construction 
projects  by  non-union  small  businesses. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  enviroiunent  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1531-1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  interim  rule  does  not 
impose  any  federal  mandates  on  any 
state,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
UMRA. 


Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjoets  in  24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development, 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income^liousing, 
Mortgage  insurance,  Pets,  Finnic 
housing,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 
■  Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24kCFR 
part  5  as  follows: 


PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

■  1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  unless 
otherwise  noted.  < 


2.  Add  §  5.108  to  read  as  follows: 


§  5.108    Preservation  of  Open  Competition 
and  Government  Neutrality  Towards 
Government  Contractors'  Labor  Relations 
on  Federally  Funded  Construction  Projects. 

(a)  Purpose.  This  section  implements 
Executive  Order  13202  (issued  on 
February  17,  2001),  as  amended  by 
Executive  Order  13208  (issued  on  April*^ 
6,  2001),  entitled  "Preservation  of  Open 
Competition  and  Government  Neutrality 
Towards  Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects." 

(b)  Definitions.  For  purposes  of  this 
section: 

Construction  contract  means  a  ,, 

contract  for  the  construction, 
rehabilitation,  alteration,  conversion, 
extension,  or  repeiir  of  buildings, 
highways,  or  other  improvements  to  real 
property,  including  any  subcontracts 
awarded  pursuant  to  such  a  contract. 
Financial  assistance  includes: 
(i)  Grants,  loans,  and  advances  of 
federal  funds;  or 


(ii)  Proceeds  from  loans  guaranteed 
under  section  108  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended  (42  U.S.C.  5301  et  seq.)  and 
title  VI  of  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.).  The 
term  "financial  assistance"  does  not 
include  any  other  contract  of  insurance 
or  guaranty. 

Labor  organization  has  the  same 
meaning  it  has  in  42  U.S.C.  2000e(d). 

(c)  Neutrality  towards  government 
contractors'  labor  relations.  To  the 
extent  permitted  by  law,  the  bid 
specifications,  project  agreements,  or 
other  controlling  documents  for  a 
construction  contract  awarded  on  or    . 
after  June  23,  2003,  by  a  HUD  grantee, 
recipient  of  financial  assistance  from 
HUD,  or  party  to  a  cooperative 
agreement  with  HUD,  for  a  construction' 
project  (or  a  construction  manager 
acting  on  their  behalf)  shall  not: 

(1)  Require  or  prohibit  bidders, 
offerors,  contractors,  or  subcontractors 
to  enter  into  or  adhere  to  agreements 
with  one  or  more  labor  organizations  on 
the  same  or  other  related  federally 
funded  construction  project;  or 

(2)  Otherwise  discriminate  against 
bidders,  offerors,  contractors,  or 
subcontractors  for  becoming  or  refusing 
to  become  or  remain  signatories,  or 
otherwise  adhere  to  agreements  with 
one  or  more  labor  organizations,  on  the 
Scune  or  other  related  federally  funded 
construction  project. 

(d)  Exemptions — (1)  Exemptions  due 
to  special  circumstances.  HUD  may 
exempt  a  particular  construction 
project,  construction  contract, 
subcontract,  grant,  or  cooperative 
agreement  from  any  requirement  of  this 
section,  if  HUD  determines  that  special 
circumstances  require  an  exemption  in 
order  to  avert  an  imminent  threat  to 
public  health  or  safety  or  to  serve  the 
national  security.  HUD  will  not  base  a 
finding  of  "special  circumstances"  on 
the  possibility  or  presence  of  a  labor 
dispute  concerning  the  use  of 
contractors  or  subcontractors  who  are 
non-signatories  to,  or  otherwise  do  not 
adhere  to,  agreements  with  one  or  more 
labor  organizations,  or  concerning 
employees  on  the  construction  project 
who  are  not  members  of,  or  afBliated 
with,  a  labor  organization. 

(2)  Exemption  of  construction  projects 
subject  to  project  labor  agreements 
entered  into  as  of  June  23,  2003.  HUD 
may  exempt  a  particular  construction 
project  from  any  requirement  of  this 
section  upon  written  request  from  the 
HUD  grantee,  recipient  of  financial 
assistance  from  HUD,  or  party  to  a 
cooperative  agreement  with  fiUD  (or  a 


construction  manager  acting  on  their 
behalf),  if  HUD  determines  that: 

(i)  The  HUD  grantee,  recipient  of 
financial  assistance  from  HUD,  or  party 
to  the  cooperative  agreement  with  HUD 
(or  a  construction  manager  acting  on 
their  behalf)  issued,  or  was  a  party  to, 
as  of  June  23,  2003,  bid  specifications, 
project  agreements,  agreements  with  one 
or  more  labor  organizations,  or  other 
controlling  documents  with  respect  to  a 
particular  construction  project,  that 
contain  any  of  the  requirements  or 


prohibitions  contained  in  paragraph  (c) 
of  this  section;  and 

(ii)  One  or  more  construction 
contracts  subject  to  such  requirements 
or  prohibitions  was  awarded  as  of  June 
23,  2003. 

(e)  Sanctions.  If  HUD  determines  that 
a  HUD  grantee,  recipient  of  financial 
assistance  from  HUD,  or  party  to  a 
cooperative  agreement  with  HUD  (or  a 
construction  manager  acting  on  their 
behalf)  performs  in  a  marmer  contrary  to 
the  requirements  of  this  section,  HUD 


will  take  such  action,  consistent  with 
law  and  regulations,  as  HUD  determines 
appropriate. 

(f)  Voluntarily  entering  into  project 
labor  agreements.  Nothing  in  this 
section  prohibits  contractors  or 
subcontractors  from  voluntarily  entering 
into  project  labor  agreements. 

Dated:  April  30,  2003. 
Mel  Martinez, 
Secretary. 

[FR  Doc.  03-12798  Filed  5-21-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  2002-006] 
RIN:  9000-AJ65 

Federal  Acquisition  Regulation; 
Application  of  Cost  Principles  and 
Procedures  and  Accounting  for 
Unallowable  Costs 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 

Acquisition  Council  and  the  Defense 

Acquisition  Regulations  Coimcil 

(Councils)  are  proposing  to  amend  the 

Federal  Acquisition  Regulation  (FAR) 

sections  relating  to  accounting  for 

unallowable  costs  and  application  of 

cost  principles  and  procediues. 

DATES:  Interested  parties  should  submit 

comments  in  writing  on  or  before  July 

21,  2003  to  be  considered  in  the 

formulation  of  a  final^  rule. 

'I 
ADDRESSES:  Submit  written  comments 

to — General  Services  Administration, 

FAR  Secretariat  (MVA),  180e  F  Street, 

NW.,  Room  4035,  Attn:  Laurie  Duarte, 

Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.  2002-006@gsa  .gov. 

Please  submit  comments  only  and  cite 
FAR  case  2002-006  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Edward  Loeb  at  (202)  501- 
0650.  Please  cite  FAR  case  2002-006. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DoD  Director  of  Defense 
Procurement  established  a  special 
interagency  ad  hoc  committee  to 
perform  a  comprehensive  review  of 
policies  and  procedures  in  FAR  Part  31, 
Contract  Cost  Principles  and 
Procedures,  related  to  cost 
measurement,  assignment,  and 
allocation  to  evaluate  the  need  for  each 
specific  requirement  in  light  of  the 
evolution  of  generally  accepted 


accounting  principles  and  experience 
gained  from  implementation. 

The  Director  of  Defense  Procurement 
announced  a  series  of  public  meetings 
in  the  Federal  Register  at  66  FR  13712, 
March  7,  2001  (with  a  "correction  to 
notice"  published  in  the  Federal 
Register  at  66  FR  16186,  March  23. 
2001).  Attendees  at  the  public  meetings 
(held  on  April  19,  2001,  May  10-11, 
2001,  and  June  12,  2001)  included 
representatives  from  industry. 
Government,  and  other  interested 
parties  who  provided  views  on  potential 
areas  for  revision  in  FAR  part  31.  The 
ad  hoc  committee  reviewed  the  cost 
principles  and  procedures  and  the 
public  comments;  identified  potentied 
changes  to  the  FAR;  and  submitted 
several  reports,  including  draft 
proposed  rules  for  consideration  by  the 
Councils. 

The  Councils  have  reviewed  the 
reports  related  to  FAR  31.201-6, 
Accounting  for  unallowable  costs,  and 
FAR  31.204,  Application  of  principles 
and  procedures,  and  propose  the 
following  revisions: 

•  Add  paragraph  (c)(2)  to  FAR 
31.201-6  to  provide  specific  criteria  on 
the  use  of  sampling  as  a  method  to 
identify  unallowable  costs  and  the 
acceptability  of  contractor  sampling 
methods. 

•  Revise  the  current  paragraph  (b)  of 
FAR  31.204,  which  adchresses  the 
allowability  of  subcontract  costs,  to 
clarify  the  language. 

•  Make  a  number  of  editorial  changes. 
This  is  not  a  significant  regulatory 

action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principles  and  procedures  that 
are  discussed  in  this  rule.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 
part  31  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 


U.S.C.  601 ,  et  seq.  (FAR  case  2002-006). 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  May  16,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  part  31  as  set 
forth  below; 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  is  revised  to  read  as  follows: 

Authority:  40  U.S.C.  121(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Revise  section  31.201-6  to  read  as 
follows: 

31 .201-6    Accounting  for  Cinallowable 
costs. 

(a)  Costs  that  are  expressly 
unallowable  or  mutually  agreed  to  be 
unallowable,  including  mutually  agreed 
to  be  unallowable  directly  associated 
costs,  shall  be  identified  and  excluded 
from  any  billing,  claim,  or  proposal 
applicable  to  a  Government  contract.  A 
directly  associated  cost  is  any  cost  that 
is  generated  solely  as  a  result  of 
incurring  another  cost,  and  that  would 
not  have  been  incurred  had  the  other 
cost  not  been  incurred.  When  an 
unallowable  cost  is  incurred,  its  directly 
associated  costs  are  also  unallowable. 

(b)  Costs  that  specifically  become 
designated  as  unallowable  or  as 
unallowable  directly  associated  costs  of 
unallowable  costs  as  a  result  of  a  written 
decision  furnished  by  a  contracting 
officer  shall  be  identified  if  included  in 
or  used  in  computing  any  billing,  claim, 
or  proposal  applicable  to  a  Government 
contract.  This  identification 
requirement  applies  also  to  any  costs 
incurred  for  the  same  purpose  under 
like  circumstances  as  the  costs 
specifically  identified  as  unallowable 
under  either  this  paragraph  or  paragraph 
(a)  of  this  subsection. 

(c)(1)  The  practices  for  accounting  for 
and  presentation  of  unallowable  costs 
must  be  those  described  in  48  CFR 
9904.405,  Accounting  for  Unallowable 
Coste. 

(2)  Statistical  sampling  is  an 
acceptable  practice  for  accounting  and 
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presenting  imallowable  costs 
provided — 

(i)  The  statistical  sampling  results  in 
an  unbiased  sample  that  accurately 
represents  the  sampling  universe;  and 

(ii)  The  statisticaJ  sampling  permits 
audit  verification. 

(d)  If  a  directly  associated  cost  is 
included  in  a  cost  pool  that  is  allocated 
over  a  base  that  includes  the 
unallowable  cost  with  which  it  is 
associated,  the  directly  associated  cost 
shall  remain  in  the  cost  pool.  Since  the 
unaTI&wable  costs  will  attract  their 
allocable  share  of  costs  from  the  cost 
pool,  no  further  action  is  required  to 
assure  disallowance  of  the  directly 
associated  costs.  In  all  other  cases,  the 
directly  associated  costs,  if  material  in 
amount,  must  be  purged  from  the  cost 
pool  as  unallowable  costs. 

{e)(l)  In  determining  the  materiality  of 
a  directly  associated  cost,  consideration 
should  be  given  to  the  significance  of— 

(i)  The  actual  dollar  amount; 

(ii)  The  cumulative  effect  of  all 
directly  associated  costs  in  a  cost  pool; 
and 

(iii)  The  ultimate  effect  on  the  cost  of 
Government  contracts. 

(2)  Salary  expenses  of  employees  who 
participate  in  activities  that  generate 
unallowable  costs  shall  be  treated  as 
directly  associated  costs  to  the  extent  of 
the  time  spent  on  the  proscribed 
activity,  provided  the  costs  are  material 


28109 


<  t 


hi  accordance  with  paragraph  (f)(1)  of 
this  subsection  (except  when  such 
salary  expenses  are,  themselves, 
unallowable).  The^ime  spent  in 
proscribed  activiti*^  should  be 
compared  to  totakhme  spent  on 
company  activities  to  determine  if  the 
costs  are  material.  Time  spent  by 
employees  outside  the  normal  working 
hours  should  not  be  considered  except 
when  it  is  evident  that  an  employee 
engages  so  frequently  in  company 
activities  during  periods  outside  normal 
working  hours  as  to  indicate  that  such 
activities  are  a  part  of  the  employee's 
regular  duties. 

(3)  When  a  selected  item  of  cost  under 
31.205  provides  that  directly  associated 
costs  be  unallowable,  such  directly 
associated  costs  are  unallowable  only  if 
determined  to  be  material  in  amoiuit  in 
accordance  with  the  criteria  provided  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
subsection,  except  in  those  situations 
where  allowance  of  any  of  the  directly 
associated  costs  involved  would  be 
considered  to  be  contrary  to  public 
policy. 

3.  Amend  section  31.204  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"shall  be  allowed"  and  adding  "are 
allowable"  in  its  place;  revising 
paragraph  (b);  and  redesignating 
paragraph  (c)  as  paragraph  (d)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


31 .204    Application  of  principles  and 
procedures. 


(b)(1)  For  the  following  subcontract 
types,  costs  incurred  as  reimbursements  * 
or  payments  to  a  subcontractor  are 
allowable  to  the  extent  the 
reimbursements  or  payments  are  for 
costs  incurred  by  the  subcontractor  that 
are  consistent  with  part  31: 

(i)  Cost-reimbursement. 

(ii)  Fixed-price  incentive. 

(iii)  Price  redeterminable  [i.e.,  fixed- 
price  contracts  with  prospective  price 
redetermination  and  .fixed-ceiling-price 
contracts  with  retroactive  price 
redetermination) . 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  apply  to  any  tier 
above  the  first  firm-fixed-price 
subcontract  or  fixed-price  subcontract    - 
with  economic  price  adjustment 
provisions. 

(c)  Costs  incurred  as  payments  under 
firm-fixed-price  subcontracts  or  fixed- 
price  subcontracts  with  economic  price 
adjustment  provisions  or  modifications 
thereto,  for  which  subcontract  cost 
analysis  was  performed,  are  allowable  if 
the  price  was  negotiated  in  accordance 
with  31.102. 
*        *        *        *        • 

(FR  Doc.  03-12892  Filed  5-21-03:  8:45  am] 
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3 28079 

4 28079,28093 

5 28079 

6 28079 

8 28079,  28094,  28095 

9 28079 

14 28079 

19 28079 

22 28079 

23 28079 

25 28079 

26 28079 


28 28079 

29 28079 

31 28079,  28091 

32 28092 

35 28079 

36 28079 

42 28073,28095 

45 ; 28079 

47 28079,  28091 

52 28079,  28091,  28092, 

28096,  28098 

53 28079 

511 24372 

516 24372 

532 24372 

538 ;. 24372 

546 ; 24372 

552 24372 

1802 23423 

1806 23423 

1815 23423 

1816 23423 

1843 23423 

1845...; 23424 

Proposed  Rules: 

31 28108 

208 26265 

219 26265 

252 26265 

245 25313 

49  CFR 

107 23832,24653 

171 23832,  24653 

173 24653 

176 23832 

177 23832,24653 


180 24653 

209 24891 

383 23844 

384 23844 

571 23614,  24664 

1510 27747 

1511 27747 

1570 23852 

1572 23852 

Proposed  Rules: 

193 23272 

571 26269.  26384 

572 24417 

1137... 23947,25859 

SO  CFR 

17 25934.  26498,  28054 

216 24905 

300 23224,23901 

600 23901 ,  26230 

660 27004 

622 26230 

648 24914,  25305,  26510 

660 23901,  23913,  23924 

679 23925,  24615,  24667, 

24668,  27479 
Proposed  Rules: 

17 27961 

18 24700 

20 24324 

216 24905 

622 23686 

648 23275,  23948,  23949, 

24914,  27516,  27768,  27774 
660 26557,  27969,  27972 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  22,  2003 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Cost-reimbursement 

contracts  for  services; 

prompt  payment: 

published  5-22-03 
Federal  Prison  Industries, 

Inc.:  increased  waiver 

threshold;  published  5-22- 

03 
Technical  amendments; 

published  5-22-03 
Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century: 
implementation: 
Excess  CX)D  aircraft  sales 

to  persons  or  entities 

providing  oil  spill  response 

services;  published  5-22- 

03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Semiconductor 

manufacturing  operatiofs; 

published  5-22-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  frequency  devices: 
Ultra-wideband  transmission 
systems;  unlicensed 
operation:  published  4-22- 
03 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Cost-reimbursement 

contu|^  for  services; 

pr|^B  payment; 

piPihed  5-22-03 
Federal  Prison  Industries, 

Inc.;  increased  waiver 

threshold;  published  5-22- 

03 
Technical  amendments; 

published  5-22-03 
Federal  travel: 
Promotional  materials; 

conference  planning; 

clarification;  published  5- 

22-03 

GOVERNMENT  ETHICS 
OFFICE 

Privacy  Act;  implementation; 
published  5-22-03 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Biuret,  feed-grade;  published 
5-22-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Human  dKjgs: 
Opiate  addiction;  opioid 
drugs  use  in  maintenance 
and  detoxification 
treatment 

List  additions;  published 
5-22-03  4 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations; 
Massachusetts;  published  5- 

14-03 
Texas;  published  5-15-03 
Ports  and  waten«ays  safety: 
Vessels  arriving  in  or 
departing  from  U.S.  ports; 
notification  requirements 
Partial  suspension; 
published  5-22-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Cost-reimbursement 

contracts  for  services; 

prompt  payment; 

published  5-22-03 
Federal  Prison  Industries. 

Inc.;  increased  waiver 

threshold;  published  5-22- 

03  i 
Technical  amendments; 

published  5-22-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  published 

4-3-03 
British  Aerospace;  published 

4-3-03 
Eurocopter  France; 

published  4-17-03 
McDonnell  Douglas; 

published  4-17-03 
Stemme  GmbH  &  Co.  KG; 

published  4-3-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 


Safe  and  suitable  binder  or 
antimicr6bial  agent  usage 
in  products  with  standards 
of  identity  or  composition; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10392] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone —  ^, 

Bering  Sea  ^^^^leutian 
Islands  grooTOli»h; 
Pacific  cod;  comments 
due  by  5-27-03; 
published^4-25-03  [FR 
03-10282] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  shrimp; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10558] 
Northeastern  United  States 
fisheries —  ' 

Northeast  multispecies; 
comments  due  by  5-27- 
03:  published  4-24-03 
[FR  03-10163] 
COMMERCE  DEPARTMENT 
Parent  and  Trademark  Office 
Patent  cases: 
Fee  revisions  (2004  FY)r- 
comments  due  by  5-30- 
03;  published  4-30-03  [FR 
03-10583] 
Trademarks: 
Madrid  Protocol 
Implementation  Act;  rules 
of  practice — 
International  applications 
and  registrations; 
trademark-related  filings; 
comments  due  by  5-27- 
03;  published  3*28-03 
[FR  03-07392] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
Stales: 

Alabama;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10061] 
California;  comments  due  by 
5-27-03;  published  4-25- 
03  [FR  03-10267] 
Florida;  comments  due  by 
5-27-03;  published  4-24- 
03  [FR  03-10063] 
Idaho  and  Oregon; 
comments  due  by  5-27- 
03;  published  4-24-03  [FR 
03-10066] 
FEDERAL 

COMMUNICATIONS  / 

COMMISSION 
Radio  stations;  table  of 
assignments: 


California;  comments  due  by 

5-^-03;  published  4-15- 

03  [FR  03-09164] 
Florida;  comments  due  by 

5-27-03;  published  4-15- 
"*   03  [Fh  03-09165] 
Texas;  comments  due  by  5- 

27-03;  published  4-15-03 

(FR  03-09170] 
FEDERAL  MARITIME 
COMMISSION 
Passenger  vessel  financial 
responsibility: 
Performance  and  casualty 

rules.  Alternative  Dispute 

Resolution  program,  etc.; 

miscellaneous 

amendments;  oral 

comments  and  hearing; 

comments  due  by  5-30- 

03;  published  4-8-03  [FR 

03-08611] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hampton  Roads,  VA; 
regulated  navigation  area; 
comments  due  by  5-29- 
03;  published  4-29-03  [FR 
03-10214] 
Port  VakJez  and  Valdez 
Narrows,  AK;  security 
zone;  comments  due  by* 
5-27-03;  published  3-27- 
03  [FR  03-07299] 
Portland  Captain  of  Port 
Zone,  OR;  safety  zones; 
comments  due  tjy  5-27- 
03;  published  3-27-03  [FR 
03-07300] 
Regattas  and  marine  parades: 
Thunder  on  the  Narrows 
boat  races;  comments 
due  by  5-30-03;  published 
3-31-03  [FR  03-07545] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  Service 
Andean  Trade  Promotion  and 
Drug  Eradication  Act; 
implementation;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06867] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
OCS  rights-of-use  and 

easement  and  pipeline. 

rights-of-way; 

requirements  revision; 

comments  due  by  5-27- 

03;  published  4-24-03  [FR 

03-10173] 
Royalty  managelnent: 
Marginal  properties; 

accounting  i  nd  auditing 

relief;  comments  due  by 

5-30-03;  published  3-31- 

03  [FR  03-06703] 


Relief  or  reduction  in  rates; 
deep  gas  provisions; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07353] 

^      INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
5-29-03;  published  4-29- 
03  [FR  03-10533] 
SOOAL  SECURITY 
ADMINISTRATION 
Organization  and  procedures: 
Assignment  of  Social 
Security  numbers  for 
nonwork  purposes; 
evidence  requirements; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07188] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinwDrthiness  directives: 
Boeing;  comments  due  by 

5-27-03;  published  5-1-03 

[FR  03-10727] 
Bombardier;  comments  due 

by  5-29-03;  published  4- 

29-03  [FR  03-10235] 
CFM  Intemational; 

xjmments  due  by  5-27- 
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03;  published  3-25-03  [FR 
03-07003] 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  5-29-03;  published 
4-29-03  [FR  03-10236] 

Pratt  &  Whitney;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-06997] 

Rolls-Royce  pic;  comments 
due  by  5-27-03;  published 
3-25-03  [FR  03-07004] 

Textron  Lycoming; 
comments  due  by  5-27- 
03;  published  3-25-03  [FR 
03-06998] 

Ainworthiness  standards; 

Special  conditions — 

Learjet  Model  24/25 
Series  airplanes; 
comments  due  by  5-29- 
03;  published  4-29-03 
[FR  03-10450] 

Class  E  airspace;  comments 
due  by  5-29-03;  published 
3-31-03  [FR  03-07663] 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Coastwise  trade  laws; 
administrative  waivers  for 
eligible  vessels;  comments 
dfie  by  5-30-03;  published 
4-30-03  [FR  03-10578] 


TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  vitcultural  area 

designations: 

Red  Hill,  Douglas  County, 
OR;  comments  due  by  5- 
27-03;  published  4-24-03 
[FR  03-10095] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Chronic  lymphocytic 
leukemia;  presumptive 
servk»  connection; 
comments  due  by  5-27- 
03;  published  3-26-03  [FR 
03-07221] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpM 
www.nara.gov/fedreg/ 
ptawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  fonm  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  yVashington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  28g/P.L.  108-23 

Ottawa  National  Wildlife 
Refuge  Complex  Expansion 
and  Detroit  River  Intemational 
Wildlife  Refuge  Expansion  Act 
(May  19,  2003;  117  Stat.  704) 
Last  List  May  16,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newty 
enacted  put)(ic  laws.  To 
sut>scribe,  go  to  http^/ 
listserv.gsa.gov/archives/. 
puUaws-l.html 

Note:  This  service  is  strictly 
for  E-nnail  ratification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularl^upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcem^ts  of  newly  enacted  laws  or  access  the  online  database  at 
http://wvvw.access.gpo.gov/nara1/nara005.html ' 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YES,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order. 
IfsEasyll 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  name/address  avalabie  Id  oAermaiers?      | |  | | 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  documents 
I    I  GPO  Deposit  Account         I    I     I     I     I    I     I    I  -  LJ 
r~l  VISA       EH  MasterCard  Account 


D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signatiu^ 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Cunent  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.  j^Kj 
Hs  Easy!  9W 


nSA 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1({D0 


Ofder  Processing  Code  < 

*5419 

' — I    *  ^^-  enter  the  following  indicated  subscription  in  24x  microfiche  format: 
Federal  Register  (MFFR)      .  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       Q  One  year  at  $298  each 

J!:^SoZ.'lZZXi^,^;.   '^'^  '"^■""^  "^'''  '•"'"""^  P-*-«^  --  "^--"-S  -<^  -  -^'J-  to  change. 

Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addness/attention  line 


Street  address 


I I  GPO  Deposit  Account         |  [ 


LJ  VISA        LH  MasterCard  Account 

nn 


]-D 


City,  Stale,  ZIP  code 

Daytime  phone  including  area  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Purchase  order  number  ( optional ) 

YES     NO 
May  we  make  vDur  name/address  a\aiidiie  to  other  mden?      [~\  |     | 


Authorizing  signature  lo 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-:'954 


Now  Available  Online 

through 

0^  GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

■    To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password  : 

required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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The  Weekly 
Compilation  of 

Presidential 
Documents 
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Presidential 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  miBSsages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  ReccuxJs 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Orde'  Processing  Code 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  Y  iLtS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

O  $151.00  First  Class  Mail         d   $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
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City.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order!  f 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  name/address  available  to  other  mailers?      | |   | | 


Authorising  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


\ 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  tiave  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sectiorts  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  conrected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  aech  publication  which  lists 
Federal  Register  page  numbers  with  the  date  ol  publication 
in  the  Federal  Flegister. 


Onisr  Processing  Code: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I    X  HiO,  enter  the  following  indicated  subscriptions  for  one  year 


-  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

-  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

ITS  Easy! 

To  fax  your  ordei^  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  Order  is  $ 


In^SoXuSr;^,?a^^iI^i^-  ^^  '"^'""^  "^"'^  "•""^'^  '^^  ^  '^'^  -» -  -''J-'  -  ^^BC. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account         |     |     |     I     I   "n~i-n 
LJ  VISA       LJ  MasterCard  Account 

rrrrn 


Daytime  i^one  including  area  code 

Purchase  order  number  (optional) 

YES     NO 
May  we  make  yourname/MdressavaiUble  to  Other  mailers?      (~1  fH 


,^   ,.  Thank  you  tor 

(Credit  card  expiration  date)  .     , 

your  order! 


Authorizing  Signature  kvoi 

Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  oui  subscription 
prices  down,  the  Govemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/ypr  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
b^re  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AE2  SH<m212J 

:  JOHN  SMIT^^ 

•  212  MAIN  STRSET  ■ 

:  F0R3STVII,LE  MD  20704 


DEC97  R  1 


fXFRDO    SMTTK212J 
JOHN    SMITH 
212    MAIN    STREET 
FORESTVILLE    MD    20704 


DECV7R  1 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YODR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 
Order  prxK^!^  coo.  Chsf^  yout  oTtler.  mpKKK    visa 

*  5468  HsBasy!  1 

ri  vrc  V  .X     <^  „  To  fax  your  orders  (202)  512-2250 

U  YES,  enter  my  subscnption(s)  as  follows:  p^^  ^^  ^^^^^  ^202)  512-1800 

subscriptions  to  Federal  Register  (TR);  including  the  daily  Federal  Register,  monthly  Index  and  List 


of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


TliO  total  cost  of  my  order  is  $ 

lulemational  custciiiors  plea^J  add  25%. 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change 


Company  or  persona!  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I     I     I     I     I     I    t    \-\~] 
n  VISA       EH  MasterCard  Account 

I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  I  rm. 


City.  Stale,  ZIP  code 


nic 


(Criuit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including^  area  code 


Purcha.se  order  number  (optional) 

May  wc  make  your  nmeANldreffi  avaiabk  to  other  mailers? 


YES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  PitLsbursh.  PA  15750-7054 


lUIDI 


/ 


■i*  ---.-' 


